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UHA!    I  I    IS  AND  HOW  TO  USE  IT 

FOR:  An>  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

WHO:       The  Ofnce  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  flnding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
re9eajx:h  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  s|>eciric  agency  regulations. 


WHEN: 
WHERE: 
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DENVER,  CO 

September  21.  900  am-12  noon 
Colorado  National  Bank  Building 
12345  W    Alameda  Parkway. 
Room  207,  Lakewood,  CO 
Federal  Information  Center 
1-800-359-3997 
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Proclamation  6719  of  September  14,  1994 
National  Hispanic  Heritage  Month,  1994 


Xa 


By  the  President  of  the  United  States  of  Araerira 
A  Proclamation 

As  children  across  the  country  return  to  school  this  year,  it  is  easy  to 

fZlnr'  ^'"'"^''^  '^''  ^^^'"^^  ^"^^"^^  '^"^^^^d  in'the  ea  of  young 
iTZ  K  '"^-  ""'-.^'^^^^oo^s-  Our  ancestors  came  from  all  corners  of  "he 
l.^'n  t";5^'"V^'  "^^"'^  '^"^'"^"''  J^^o^J'^dge,  and  beliefs  that  shape  our 
Nation  today.  For  every  one  of  us.  the  community  that  shares  our  ethnic 
hentage  can  provide  an  important  source  of  strength  and  continuity  in 
ceed'inTf^ltr'"^  -ternational  marketplace.  If  our  Nation  is  to 'suc 
ceed  in  that  global  arena,  we  must  embrace  the  energy  and  creativity  of 
all  of  our  people,  relying  on  the  strength  of  community  more  than  e^ver 

Young  Hispanic  Americans  are  future  leaders,  educators,  and  worker  of 

our  Nation.   For  their  sake  and   for  the  generations  of  young  pJople  to 

cx,me  we  must  strive  to  advance  the  great  traditions  of  family  and  community 

hat   have  enabled   Hispanic  Americans  to  make   invaluable  contributions 

o  our  country  since  its  beginnings.  These  traditions,  fortified  by  new  oppor- 

o"f ou?chnSren        °"'  ^'°P''  '""^  ^"'^  '"  ^"''^  '  ^""^'^^  ^"^"'^  ^"^  «" 

On  Februaij.  22.  1994,  J  joined  Hispanic  Americans  in  taking  an  important 
step  toward  setting  a  new  standard  for  educational  excellence.  Designed 
Order  No  TS  ""Z  i'?^'  '^'^u"'  '^'  challenges  we  face,  Executive 
?nnnrt  ;•  f  'J^^'^^  ^  ''^"-^  '^^'  d'^'  ^""^^^  '°  '^P^o^^  educational 
opportunities  for  Hispanic  Americans  throughout  the  Nation.  It  establishes 
a  commission  of  leaders  from  the  Hispanic  American  community  that  will 
focus  on  Hispanic  children  and  youth  and  recommend  methods  to  improve 

rop'r  '.nnnTH  P"f°^f  ^"^'^  D^«^^''"8  ""  'he  high  standards  set  by  our 
Goal.  2000:  Educate  Amerud  Act,  the  commission  will  look  for  ways  to 
encourage  government  and  the  private  .sector  to  work  as  a  team  to  inspire 
Hispanic  students  to  achieve  those  goals.  And  an  interagency  working  group 
will  strive  to  ensure  that  the  obstacles  still  confronting  too  many  of  our 
people-barners  fi-om  language  to  unemployment  to  crime-are  more  easily 
overcome.  '    ^ 

To  recognize  the  accomplishments  of  Hispanic  citizens  and  to  focus  national 
attention  on  their  extraordinary  contributions  and  culture,  the  Congress 
by  Public   Uw   100-102,   has  nuthorized   and   requested   the  President   to 
issue  annually  a  proclamation  designating  September  15  through  CX;tob,-r 
15  as    National  Hispanic  Heritage  .Month." 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  btat.s 
of  America,  do  hereby  proclaim  September  15  throu.,^h  October  15    1994 
as  National  Hispanic  Heritage  Month.  I  call  upon  the 'people  of  the  United 
States,  government  officials,  educators,  and  volunteers,  to  observe  this  month 
with  appropriate  programs,  ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Executive  Order  12927  of  September  15,  1994 

Ordering  the  Selected  Reserve  of  the 
Armed  Forces  to  Active  Duty 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  121  and  673b 
of  title  10  of  the  United  States  Code,  I  hereby  determine  that  it  is  necessary 
to  augment  the  active  armed  forces  of  the  United  States  for  the  effective 
conduct  of  operational  missions  to  restore  the  civilian  government  in  Haiti. 
Further,  under  the  stated  authority,  I  hereby  authorize  the  Secretary  of 
Defense,  and  the  Secretary  of  Transportation  with  respect  to  the  Coast  Guard 
when  it  is  not  operating  as  a  service  in  the  Department  of  the  Navy,  to 
order  to  active  duty  any  units,  and  any  individual  members  not  assign^-d 
to  a  unit  organized  to  serve  as  a  unit,  of  the  Selected  Reserve. 

This  order  is  intended  only  to  improve  the  internal  management  of  the 
executive  branch,  and  i»  not  intended  to  create  any  right  or  benefit,  sub- 
stantive or  procedural,  enforceable  at  law  by  a  party  against  the  Unit.»<l 
States,  its  agencies,  its  officers,  or  any  person. 

This  order  is  effective  immediately  and  shall  he  published  in  the  Federal 
Register  and  transmitted  to  the  Congress. 


xrk-"^  A, 


V,*w'N 
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THE  WHITE  HOUSE, 
September  15,  1994 
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Editorial  note:  For  the  Prdsidont  s  \vV.vt  to  congivssior.al  li^adure  on  ordnriiig  th»'  Sel«,i«j.J 
Reserve  of  the  armed  forces  to  active  duty  and  his  addn^ts  to  the  Nation  on  Haiti,  «^''  is^:,.- 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 


The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  400 

General  Administrative  Regulations; 
Actual  Production  History  (APH) 
Coverage  Program 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  issues 
regulations  to  provide  a  method  for 
determining  insurance  coverage  based 
nn  Actual  Production  History  (APH).  An 
approved  APH  yield,  when  multiplied 
by  a  percentage  of  an  elected  coverage 
level  and  price  per  commodity  unit, 
results  in  a  dollar  amount  of  insurance 
coverage  per  acre.  This  rule  is  being 
promulgated  in  accordance  with  the 
requirements  of  the  Federal  Crop 
Insurance  Act,  as  amended. 
EFFECTIVE  DATE:  October  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  Dunleavy.  Regulatory  Specialist, 
Regulatory  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation.  U.S.  Department  of 
Agriculture.  Washington.  DC  20250. 
telephone  (202)  254-8314. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866.  and  Departmental 
Regulation  No.  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
September  1,  1999. 

This  rule  has  been  determined  to  be 
not-significant  for  purposes  of  Executive 
Order  12866.  and  therefore,  exempt 
from  0MB  review  and  has  not  been 


revie\ved  by  the  Office  of  Management 
and  Budget  (OMB). 

This  action  does  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  It  imposes  no  added  burden  on 
the  insured  farmer  or  on  the  private 
insurance  company  serving  as  the 
delivery  agent.  APH  has  been  the  basis 
for  computing  insurance  guarantees 
under  the  Federal  Crop  Insurance 
-    Program,  on  an  ad  hoc  basis  for  over 
eight  years  and  has  its  genesis  in  the 
Individual  Yield  Coverage  Plan  (7  CFR 
400.15-400.21).  This  rule  codifies 
procedure  which  is  already  effective. 
Therefore,  this  action  is  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

The  program  is  listed  in  the  Catalog 
of  Domestic  Assistance  under  No 
10.450. 

This  program  is  not  subject  lo  the 
provisions  of  Executive  Order  12372 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  publi.shed  at  48  FR 
29115,  June  24.  1983. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  qualify  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
needed. 

The  collection  requirement  for  this 
regulation  is  form  number  FCI-19A 
(APH  Production  Reporting  Form)  and 
has  been  previously  approved  by  the 
OMB  under  the  provisions  of  44  U.S.C. 
3501  et  seq.,  the  Paperwork  Reduction 
Act  of  1980.  The  control  number  for  the 
APH  Production  Reporting  Form  is 
OMB  #0563-0029.  See  7  CFR  part  400, 
subpart  H. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment.  The  policies 
and  procedures  contained  in  this  rule 
will  not  have  substantial  direct  effects 
on  states  or  their  political  subdivisions, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  rule  are  not 
retroactive  and  will  preempt  State  and 


local  laws  to  the  extent  such  State  and 
local  laws  are  inconsistent.  The 
administrative  appeal  provisions, 
located  at  7  CFR  part  400,  subpart  J. 
must  be  exhausted  before  judicial  action 
may  be  brought  for  actions  taken  under 
these  proceedings. 


Background 

The  Federal  Crop  Insurance  Act,  as 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub  L.  10"^- 
66),  requires  the  establishment  of  a  plan 
and  the  publication  of  regulations  for 
the  use  of  the  producer's  actual 
production  history  to  determine  yield 
coverage.  FCIC  has  used  such  a  p'lan  on 
an  ad  hoc  basis  for  a  number  of  years. 

An  approved  actual  production 
history  (.\PH)  yield,  multiplied  by  a 
percentage  of  an  elected  coverage' level 
and  price  per  commodity  unit,  provides 
the  dollar  amount  of  insurance  coverage 
per  acre.  If  the  insured  does  not  submit 
production  records  for  insurance 
purposes,  65  percent  of  an  FCIC 
estimated  yield  (transitional  or 
determined  yield)  is  the  default 
approved  APH  yield.  The  FCIC 
estimated  yield,  after  applicable 
adjustment,  is  used  in  conjunction  with 
actual  production  records  to  compute 
the  approved  APH  yield  when  less  thai 
four  years  of  actual  production  records 
are  available. 

On  October  14,  1993,  the  FCIC 
published  in  the  Federal  Register  ni  ,5H 
FR  53150  proposed  regulations 
outlining  the  provisions  for  the  APH 
plan.  The  FCIC  requested  and  recei\  ed 
comments  from  the  public  regarding  the 
proposal. 

The  comments  and  their  respon.ses  are 
grouped  according  to  subject,  area  of 
concern,  and  by  subpart  of  the  proposed 
regulation. 

1.  General  Comments,  Differences 
Compared  to  1994  APH  Program 

Comments:  Several  comments  pointed 
out  that  the  new  producer,  crop  year, 
and  base  period  definitions  differ  from 
FCIC  approved  procedures  implemented 
for  the  1994  crop  year.  The  comments 
requested  that  the  regulation  be  changed 
to  agree  with  those  APH  procedures  if 
it  is  to  be  effective  for  the  1994  crop 
year.  They  indicated  that  these  changes 
will  drastically  affect  computer 
programming,  computer  edits,  FCIC  data 
reporting  requirements,  etc.  If  the 
regulation  is  not  changed  and  is  to  be 
effective  for  the  1994  crop  year,  they 
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requested  that  the  comment  peripd  be 
reopened  to  provide  an  opportunity  to 
review  the  impact  of  these  changes. 

Response:  There  are  differences 
between  the  regulation  published  for 
comment  and  the  APH  prot;edures  u.sed 
for  the  1994  crop  year.  The  differences 
are  minor  but.  if  implemented  for  the 
1994  crop  year,  the  regulation  would 
have  major  impacts  on  the  current 
program.  Fail  and  spring  seeded  crop 
policies  have  been  sold,  production 
reports  filed,  and  approved  APH  yields 
( alculated.  processed,  and  submitted  to 
FCIC  based  on  procedures  implemented 
m  July  1993. 

For  these  reasons,  the  regulation,  with 
minor  changes,  will  be  implemented 
effective  for  the  1995  crop  year 

2.  Coverage  and  Participalion 

Comment  Twenty  comments  stated 
that  the  APH  program  will  reduce 
insurance  protection  to  many  farmers, 
decrease  farmer  participation,  and 
increase  future  demand  for  free  disaster 
payments.  The  comments  suggested  that 
FCnC  encourage  participation  by  offering 
higher  levels  of  protection  to  producers. 

Comment:  One  comment  noted  that 
B5  percent  of  the  transitional  yield  will 
be  used  when  a  producer  does  not 
furnish  any  previous  yield  data.  The 
comment  suggested  that  FCIC  change 
this  percentage  to  80  percent. 

Comment:  Section  400.54(b)— the 
proposed  reduction  of  transitional  or 
determined  yields  by  the  stated  80 
percent  for  maintaining  one  year  of 
actual  records  and  90  percent  for 
maintaining  two  years  of  actual  records 
IS  inadequate  to  serve  as  an  incentive  for 
insureds  to  report  all  four  years  of  actual 
production  in  relationship  to  the  65 
percent  reduction  for  no  records.  Also, 
there  does  not  appear  to  be  a  penalty  for 
maintaining  only  three  years  of  actual 
records.  A  greater  penalty  is  needed  for 
not  maintaining  less  than  four  years  of 
records. 

Comment:  One  comment  suggested 
that  if  a  producer  applying  for  Federal 
crop  insurance  coverage  has  no  previous 
production  records  (an  example  of  this 
would  be  production  of  the  alternative 
crop  Kenaf.  where  very  little  production 
history  exists),  that  individual  shov'.d  be 
able  to  receive  crop  insurance  coverage 
for  the  entire  crop.  The  only  way  to 
accomplish  this  is  to  raise  the  transfer 
yield  to  100  percent,  as  opponed  to  65 
percent.  The  comment  also 
recommended  that  an  option  be 
provided  to  allow  producers  to  purchase 
additional  coverage  for  crops  having  no 
previous  pfxxluction  records. 

Comment:  One  comment  urged  FCIC 
to  exclude  those  losses  resulting  from 


catastrophic  events  in  the  loss  ratio 
determination. 

Response:  The  Federal  Crop  Insurance 
Act.  as  amended,  requires  FCIC  to  take 
actions  as  necessary  to  improve 
actuarial  soundness  of  the  multiple  peril 
crop  insurance  program.  FCIC  is 
mandated  to  achieve  an  overall  loss 
ratio,  within  certain  parameters,  of  not 
greater  than  1.10  by  October  1. 1995. 
FClCs  research  using  existing  insureds' 
APH  data  indicates  insureds  with  no 
records  of  production  (or  one  or  two 
years  of  records)  are  paid 
disproportionate  losses  compared  to 
insureds  who  have  provided  three  or 
more  years  of  production  records. 
Further  analyses  by  FCIC  using 
modified  APH  procedures  and  existing 
insureds"  APH  data,  indicates  that  65 
percent  of  the  transitional  or  determined 
yield  (hereafter  referred  to  as  T-Yield  in 
FCIC"s  responses)  is  an  appropriate 
percentage  to  attain  the  required  loss 
ratio  for  persons  who  have  not 
submitted  records.  Independent 
analyses  from  a  private  insurance 
association  support  these  findings. 

Insureds  who  have  provided  three  or 
four  years  of  records  have  lower  loss 
costs  and  do  not  require  the  use  of 
reduced  T- Yields  Modifications  to  APH 
are  not  intended  to  reduce  insurance 
protection  to  farmers,  rather  the  intent 
is  to  base  yields  more  fully  on  actual 
yields  and  to  rely  less  on  T- Yields.  APH 
procedures  allow  ample  opportunity  for 
producers  who  have  not  raised 
insurable  crops  (and  therefore  have  not 
had  the  opportunity  to  establish 
records)  to  qualify  for  APH  yields 
greater  than  65  percent  of  the  T-Yield 
through  use  of  new  producer,  added 
land,  and  new  practice  procedures. 

Producers  are  encouraged  to  provide 
as  many  years  of  actual  yields  as 
possible.  Above  average  yields  will 
reduce  the  impact  of  low  yields.  If 
actual  yields  reported  are  higher  than 
the  T-Yield.  modified  APH  procedures 
allow  a  better  opportunity  for  increased 
insurance  yields  as  compared  to 
previous  APH  procedures. 

FCIC  is  not  able  to  provide  APH 
yields  higher  than  the  insured's  average 
yields  without  adversely  affecting  FCIC 
loss  ratio  and  financial  accountability. 
FCIC  has  researched  options  that 
provide  coverage  based  on  yields  higher 
than  the  insureds  APH  yield  or  the 
yield  history  available  for  the  crop  on  a 
county  basis.  This  analysis  indicates 
that  a  significant  increase  in  premium 
rates  is  required  to  make  such  a  program 
actuarially  sound.  FCIC  will  retain  the 
APH  structure  as  proposed. 


3.  Section  400.50  Availability  of  APH 
Program 

Comment:  The  last  sentence  of 
§400.50  states.  "Except  when  in  conflict 
with  this  subpart,  all  provisions  of  the 
applicable  crop  insurance  contract  for 
these  crops  apply."  Concern  was 
expressed  that  this  regulation  may 
override  the  terms  and  conditions  in 
current  crop  filings.  The  commentor 
indicated  that  policy  language  should 
not  be  superseded  by  any  other 
published  regulations  since 
policyholders  receive  copies  of  policy 
provisions  but  do  not  receive  Federal 
regulations. 

Response:  Federal  regulations  have 
the  force  and  effect  of  law  and  all  have 
constructive  notice  of  the  provisions.  As 
a  practical  matter  we  are  not  aware  of 
any  provision  of  the  published  policies 
in  conflict  with  these  regulations.  As 
crop  insurance  policies  which  base 
production  guarantees  on  APH  yields 
are  revised,  those  provisions  relating  to 
APH  will  be  changed  in  accordance 
with  the  final  APH  regulation. 
Reinsured  companies  furnish 
policyholder's  letters  that  describe 
changes  to  each  crop  insurance  contract. 
These  letters  also  suggested  that 
insureds  contact  their  agents  for  a  full 
explanation  of  the  changes  and  once  .so 
advised,  insureds  then  can  make 
informed  crop  insurance  decisions.. 
Copies  of  these  letters  should  be      ' 
provided  by  the  insurer  to  all  affecj^ 
policyholders.  -^ 

4.  Added  Land  (Purchased  or  Leased) 

Comment:  One  comment  stated 
concern  that,  under  the  proposed 
regulation,  the  producer  is  not  eligible 
to  transfer  his  or  her  skill  and  history  to 
new  land  purchased  or  leased.  It  was 
suggested  that  a  producer's  history  be 
taken  into  account  when  calculating 
coverage  under  a  crop  insurance  policy 

Response:  The  regulation  provides 
general  rules  while  allowing  flexibility 
for  program  details  to  be  provided  in 
procedures.  Added  land  procedures  for 
APH  yield  determinations  are  available 
that  provide  insureds  the  opportunity  to 
establish  approved  APH  yields  higher 
than  65  percent  of  the  T-Yield  when 
new  land  is  purchased  or  leased.  FCIC 
has  added  a  new  paragraph  to 
§  400.54(b)  consistent  with  those 
procedures  which  allow  yields  for 
added  land  that  are  more  comparable  to 
approved  APH  yields  determined  from 
acreage  with  records. 

5.  Databases  Used  To  Calculate  the 
APH  Yield 

Comment:  One  comment  noted  that  a 
four  year  history  does  not  provide  a 


balanced  history  in  which  an  agent  can 
accurately  calculate  a  producer's 
coverage.  A  one  or  two  year  drought 
would  severely  affect  a  producer's 
history.  A  fen  year  history  would 
provide  more  stability. 

Comment:  One  comment  suggested 
that  the  base  period  be  a  minimum  of 
five  years.  Four  years  are  not  sufficient. 
Approved  yields  may  fluctuate 
tremendously  from  year  to  year.  The 
schedule  for  the  percentage  of  the  T- 
Yield  used,  based  upon  the  years 
records  provided,  should  be  as  follows: 
zero  years— 80  percent;  one  year— 85 
percent;  two  years— 90  percent;  three 
years — 95  percent;  four  years — 100 
percent;  and  five  or  more  years  the  T- 
Yield  is  not  used. 

Comment:  One  comment  noted  that  in 
§  400.54(h),  "FCIC  may  use  any 
production  reports  available  under  the 
provisions  of  any  crop  insurance 
contract,  whether  continuous  or  not 
(emphasis  added),  which  involve  the 
ffherests  of  the  insured  person  in 
determining  the  approved  APH  yield." 
Current  APH  procedures  allow  new 
insureds  (including  insureds  with  a 
break  in  continuity  of  insurance 
coverage  of  at  least  one  year)  to  certify 
one  or  more  crop  years  to  establish  the 
APH  yield.  Since  processing  has  already 
begun,  implementation  of  yields  that  are 
not  continuous  will  impose  major 
difficulties.  In  accordance  with  the 
proposed  definition  of  crop  year,  this 
could  require  companies  to  maintain 
yield  history  indefinitely  (for  example, 
a  farmer  may  have  had  a  policy  five 
years  ago  with  production  history  going 
back  30  or  40  years  to  accumulate  10 
crop  years). 

Response:  The  level  at  which  the 
reduced  T-Yield  has  been  set  for  zero, 
one,  or  two  years  of  records  was 
established  to  offset  disproportionate 
losses  as  compared  to  insureds  who 
have  provided  more  years  of  actual 
records.  Using  higher  levels  of  T-Yields 
is  contrary  to  that  objective.  The 
modified  APH  program  encourages  the 
insured  to  provide  actual  records  by 
using  reduced  T-Yields  if  the  insured 
provides  less  than  four  years  of  actual 
yields. 

The  proposed  regulation  does  not 
limit  insureds  to  providing  only  four 
years  of  actual  yield.  In  fact,  continuous 
records  up  to  ten  years  must  be  used  if 
available.  The  more  years  of  records 
used,  the  less  the  effect  fewer  actual 
yields  have.  Insureds  may  submit  one  to 
ten  years  of  continuous  crop  years  of 
actual  yields  to  be  used  in  the  APH 
yield  calculation. 

With  data  automation  and  reporting 
changes,  actual  yields  will  be  retained 
until  the  database  contains  ten  crop 


years  of  actual  yields.  There  is  no  need 
to  expand  the  database  to  include 
calendar  years  that  are  not  used  to 
calculate  the  APH  yield-  Data  processing 
changes  can  be  accomplished  for  the 
1995  crop  year. 

6.  Why  a  Federal  Regulation? 

Comment:  One  comment  requested 
justification  as  to  FCIC  publishing  in  the 
Federal  Register  a  program  (APH)  that 
has  already  been  implemented  by  FCIC 
approved  procedures.  The  comment 
went  on  to  state  that,  as  introduced  in 
the  mid  1980's  the  APH  program  did  not 
have  its  procedures  published  in  the 
Federal  Register.  By  implementing  the 
program  as  a  regulation,  the  comment 
stated  that  FCIC  is  limiting  its  ability  to 
administer  the  APH  program  as  changes 
can  no  longer  be  handled 
administratively.  Any  changes  will  be 
required  to  be  pubUshed  in  the  Federal 
Register  prior  to  implementation. 

Response:  The  regulation  provides  a 
foundation  on  which  the  APH  program 
and  procedures  will  be  based.  The 
regulation  will  strengthen  FCIC's  and 
reinsured  companies'  ability  to  defend 
the  procedures  used  to  determine  APH 
yields  if  reconsideration,  appeal,  or 
litigation  proceedings  relating  to  APH 
are  pursued  by  insureds.  The  previous 
unpublished  procedures  were  not 
effective  unless  the  insureds  received 
actual  notice  of  program  changes  prior 
to  the  contract  change  date. 

7.  Base  Period  Section  440.51(g)  and 
Crop  Year  Section  400.51(i) 

Comment.  §  400.51(g),  (i)— Three 
objections  to  the  definition  of  crop  year 
and  base  period  were  stated.  The  base 
period  is  defined  at  10  consecutive  crop 
years.  Crop  year  is  defined  as  any  year 
in  which  the  crop  is  planted.  Under  the 
regulation,  the  base  period  is  no  longer 
10  consecutive  crop  years  beginning 
with  the  most  recent  year,  but  would 
vary  from  each  crop  and  policy,  and 
possibly  from  each  database  within  a 
policy.  It  is  conceivable  that  a  database 
may  contain  land  planted  to  the  insured 
crop  every  other  year,  in  such  case,  the 
base  period  could  stretch  back  20 
calendar  years  to  obtain  10  crop  years. 

Response:  Crop  year  as  defined, 
benefits  producers  who  rotate  different 
crops,  rotate  the  same  crop  on  different 
units,  or  who  only  occasionally  plant 
the  insured  crop.  For  example,  if  an 
insured  has  three  consecutive  crop  years 
of  actual  records  on  a  unit:  1984,  1988. 
and  1993,  by  using  crop  year  as  defined 
in  the  regulation,  all  three  actual  yields 
will  be  retained  in  the  database  for  the 
1995  crop  year.  If  the  crop  is  not  planted 
in  1994,  100  percent  of  the  T-Yield  will 
be  used  as  the  fourth  yield  when 


calculating  the  APH  yield.  The  more 
years  of  experience  in  the  database,  the 
more  reliable  a  yield  determination  can 
be  made.  Requiring  only  10  consecutive 
calendar  years  of  records  may  result  in 
a  yield  determination  which  does  not 
adequately  reflect  the  farm  history. 

Comment:  A  comment  was  received 
recommending  deleting  the  last 
sentence  of  §400.51  (i)  which  states,  "If 
the  insured  is  prevented  from  planting 
all  of  his  acreage  in  the  county  due  to 
flood  and  does  not  plant  for  harvest  any 
other  crop,  FCIC  will  assign  a  yield  for' 
that  year." 

Response:  FCIC  agrees  with  this 
comment  and  has  deleted  the  last 
sentence  accordingly. 

8.  Section  400.51  (m)    New  Producer 
Definition 

Comment:  Several  comments  noted 
that  the  definition  of  new  producer  is 
different  in  the  rule  than  the  definition 
implemented  by  the  ad  hoc  procedures 
for  1994  fall  crop  year.  The  definition  in 
the  procedures  defines  a  new  producer 
as  a  "person  who  has  not  been  actively 
engaged  in  farming  for  a  share  of  the 
insured  crop's  production  in  the  county 
for  more  than  two  years."  The  rule 
defines  the  new  producer  as  "a  person 
who  has  not  been  actively  engaged  in 
farming  for  a  share  of  a  crop  for  more 
than  two  years."  The  rule  deals  with 
individuals  who  are  new  to  farming 
while  procedures  deal  with  individuals 
who  are  new  to  producing  the  crop  they 
wish  to  insure.  If  the  proposed 
definition  of  a  "new  producer"  goes  into 
effect,  very  few  producers  will  qualify 
as  a  new  producer. 

Response:  FCIC  agrees  that  this 
definition  may  be  too  restrictive.  For 
example,  a  producer  who  has  never 
raised  com  would  NOT  be  considered  a 
"new  producer"  for  com  if  he  or  she  has 
raised  another  crop  (wheat  for  example) 
for  more  than  two  crop  years.  Under  the 
proposed  regulation  this  producer's 
insurance  yield  for  com  would  be 
restricted  to  65  percent  of  the  T-Yield 
because  records  are  not  available  for 
corn.  A  producer  who  has  no  farming 
experience  at  all  would  fare  much 
better,  because  as  a  "new  producer'  he 
or  she  will  qualify  for  an  insurance 
yield  based  on  100  percent  of  the  T- 
Yield  (for  all  insured  crops).  After 
further  evaluation,  FCIC  agrees  that  the 
"new  producer"  provisions  should 
apply  to  new  producers  of  an  insured 
crop  regardless  of  their  production  of 
other  crops. 

9.  Section  400.51     Definitions 


Comment:  Several  comments 
recommended  technical  corrections  of 
definitions  as  follows: 
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1.  Actual  Yield  and  Production 
Report — reference  is  made  to  "insurable 
acres  for  perennial  crops"  instead  of 
"planted  acres." 

2.  Approved  APH  Yield— (he  database 
may  not  always  contain  four 
consecutive  crop  years  (actual  yields). 
The  definition  needs  clarity  that  the 
total  of  the  yields  is  divided  by  the 
number  of  years  with  yields.  (Also  see 
comments  to  definition  of  "Crop  Year.") 

3.  Assigned  Yield — suggest  changing 
"considered"  to  "handled  in  the  same 
manner  as." 

4.  Master  Yield — indicate  its 
availability  is  limited  to  certain  crops 
and  counties  designated  by  FCIC. 

5.  Production  Report — remove  "by 
uis"  in  the  first  sentence.  Rewrite  to 
include  the  possibility  that  production 
may  be  reported  for  more  than  the  one 
(most  recent)  crop  year. 

Response:  FCIC  agrees  with  these 
comments  and  has  revised  the 
definitions  accordingly. 

10.  Section  400.52    Reporting  and 
Record  Requirements 

Comment:  One  comment  suggested 
that  the  language  in  § 400.52(b)(1), 
regarding  inaccurate  reporting  or  failure 
to  retain  acceptable  records,  be  changed 
from  "may  result"  or  "may  be"  to  "shall 
be"  to  eliminate  any  implicit  option. 
The  penalty  for  not  having  or  retaining 
acceptable  records  should  be  the 
combining  of  farm  units  and  the 
recalculation  of  the  APH  yield. 

Response:  Basic  farm  units  must  be 
provided  irrespective  of  APH  records. 
Optional  farm  units  are  a  further 
sutxlivision  of  basic  units  and  must 
meet  separate  record  requirements 
stated  in  the  cxop  policy  to  qualify  as 
separate  optional  units.  Recalculation  of 
the  APH  yield  will  not  always  result  in 
a  lower  APH  yield.  However,  if 
inaccurately  reported  or  acceptable 
records  are  not  retained  for  either  basic 
or  optional  units.  APH  yields  will  be 
recalculated.  FCIC  has  made  changes  to 
the  regulation  to  address  this  concern 
that  are  consi.stent  with  the  crop 
insurance  policies. 

Comment:  Section  400.52(b)(4)— This 
provision  .states  that  the  policy  may  be 
canceled  and  subject  to  false  claims 
penalties  if  the  production  history  is  not 
accurate.  Section  400.52  (a)(3)  indicates 
it  is  acceptable  not  to  provide  complete 
production  reports  since  assigned  yields 
are  an  acceptable  means  to  maintain 
continuity  of  yield  data  on  file.  A 
comment  suggested  that  §  400.52  (a)(3) 
and  (b)(4)  are  in  conflict  with 
§  400.52(b)(1). 

Response:  FCIC  does  not  agree  that  a 
conflict  exists.  However,  FCIC  has 
clarified  these  provisions  to  more 


accurately  reflect  their  intent.  Section 
400.52(a)(3)  allows  FCIC  to  use 
previously  reported  production  history 
to  calculate  APH  yields,  if  the  insured 
does  not  file  annual  production  reports 
as  required  by  the  policy.  Section 
400.52(b)(1)  specifies  that  inaccurate 
reporting  or  failure  to  maintain 
acceptable  supporting  records  will 
result  in  the  combining  of  optional  units 
and  recalculation  of  the  APH  yield. 
Section  400.52(b)(4)  is  a  separate  action 
that  may  be  taken  if  an  insured 
misrepresents  or  fraudulently  reports 
APH  information. 

11.  Section  400.53     Submission  and 
Accuracy  of  Production  Reports 

Comment:  One  comment  suggested 
deleting  §  400.53(e)  since  it  essentially 
duplicates  the  provisions  of  §  400.53(a). 

Hesponse:  FCIC  agrees  with  this 
comment  and  has  changed  the  provision 
accordingly. 

12.  Section  400.54    Qualification  for 
Actual  Production  History  Coverage 
Program 

Comment:  Section  400.54(a)— One 
comment  suggested  that  the  first 
sentence  be  revised  because  production 
reports  for  the  four  most  recent  crop 
years  are  not  required  to  qualify  for 
APH.  The  comment  also  suggested 
revising  the  last  sentence  because  of  the 
possibility  of  zero  planted  years.  The 
comment  suggested  employing  ".  .  . 
will  occur  in  the  database  when  there 
are  less  than  four  actual/assigned  yields 
in  the  database." 

Response:  FCIC  agrees  with  these 
suggestions  and  has  made  the 
appropriate  changes. 

Comment:  One  comment  noted  that  in 
§  400.54(a)  the  term  "will  be  updated" 
suggests  that  production  reports  are 
mandatory  each  subsequent  crop  year. 
The  comment  suggested  that  the 
regulation  address  the  possibility  that 
coverage  may  be  l)ased  on  65  percent  of 
the  T/D  yield  without  yearly  production 
reports. 

A  comment  also  stated  that  records 
are  not  mandatory,  as  indicated  in 
§  400.54(b),  and  that  insureds  may  have 
approved  APH  yields  based  on  65 
percent  of  the  T/D- Yield  if  acceptable 
records  are  not  available  or  not 
provided.  The  comment  also  stated  that 
yields  from  claims  will  not  be  used  (as 
indicated  in  §400.51(n)),  if  an  insured 
elects  not  to  provide  records  and  have 
the  APH  yield  based  on  65  percent  of 
the  T/D  Yield  (also  applies  to 
§  400.54(d)). 

Response:  FQC  implemented 
procedures  for  modified  APH  for  the 
1994  crop  year  intending  to  allow 
producers  the  option  of  basing 


production  guarantees  on  65  percent  of 
the  T-Yield  without  requiring  records. 
Not  requiring  records  in  subsequent 
crop  years  had  been  criticized  because 
the  use  of  loss  records  is  perceived  to 
be  mandatory  for  APH  purposes.  It  is 
also  viewed  as  not  encouraging  insureds 
to  provide  records. 

FCIC  agrees  that  use  of  loss  records 
should  be  required  for  APH  purposes. 
Actual  yields  determined  from  claims 
for  indemnities  will  be  used  when 
calculating  APH  yields  for  the  1995  and 
succeeding  crop  years.  Calculation  of 
APH  yields  based  on  65  percent  of  the 
T-Yield  without  records  will  be  allowed 
only  for  the  initial  crop  year  of 
insurance.  Records  will  be  required  for 
subsequent  crop  years. 

Comment:  Section  400.54(d) — One 
comment  suggested  deleting  the  phrase 
"to  compute  an  approved  APH  yield" 
because  it  is  not  required  to  have  an 
actual  yield  for  the  most  recent  crop 
year  to  calculate  an  approved  APH 
yield.  The  comment  also  suggested 
deleting  the  phrase  "at  discretion  of 
FCIC." 

Response:  FCIC  does  not  agree  with 
the  suggestion  to  delete  "to  compute  an 
approved  APH  yield"  because  the 
phrase  relates  to  providing  actual  yields 
(production  records)  in  order  to  qualify 
for  optional  units.  However,  the 
language  has  been  clarified  to  reflect 
this  intent. 

FCIC  does  not  agree  that  "at 
discretion  of  FCIC"  should  be  removed. 
This  provision  allows  FCIC  a  degree  of 
flexibility  concerning  the  impact  of  loss 
records  (e.g..  FCIC  may  need  to  lessen 
the  impact  a  loss  record  has  on  APH 
yields  for  a  catastrophic  year). 

Comment:  Secion  400.54(e) — One 
comment  suggested  deleting  provisions 
(1),  (2),  and  (3),  because  the  provisions 
are  more  applicable  to  procedures.  If  not 
deleted,  the  comment  suggested 
inclusion  of  the  definition  "FCIC  RSO 
Determined  Yield"  and  clarification  that 
provisions  (1),  (2),  and  (3)  apply  only  to 
category  C  perennial  crops,  not  just  item 
(3).  The  comment  further  suggested 
deleting  any  reference  to  T-yield  tables 
in(l). 

Response:  FCIC  does  not  agree  that 
§  400.54(e)  (1),  (2),  and  (3)  of  the  rule 
should  be  deleted.  These  provisions 
allow  additional  flexibility  for  those 
situations  listed.  For  example,  T-Yields 
are  not  published  for  all  crops  or  for  all 
counties.  Therefore,  the  rule  must  allow 
an  alternative  method  to  calculate 
approved  APH  yields  when  T-Yields  are 
not  available.  For  this  reason,  the 
reference  to  T-Yields  should  not  be 
deleted.  These  provisions  allow  FCIC  to 
continue  APH  procedures  implemented 
for  the  1994  crop  year  that  are 


consistent  with  procedures  used  in 
previous  crop  years.  The  term  "FCIC 
RSO  Determined  Yield"  is  not  used  in 
the  rule,  so  consequently,  the  term  need 
not  be  defined. 

Comment:  Section  400.54(g)— One 
comment  suggested  the  following 
rewrite  of  the  last  sentence  to  improve 
clarity:  "Master  Yields  are  based  on 
production  history  from  all  acreage  of 
the  crop  in  which  the  insured  has  an 
interest  in  the  county."  Another 
comment  noted  that  the  rule 
consistently  requires  that  the  producer 
provide  four  years  of  records  in  order  to 
qualify  for  a  Master  Yield.  This 
requirement  has  hampered  new  sales  of 
crop  insurance  which  use  the  Master 
Yield  concept.  Master  Yields  may  vary 
drastically  between  landlord  and  tenant 
on  the  same  piece  of  ground  due  to  the 
fact  that  a  producer's  yield  is  calculated 
using  records  from  all  farms.  The 
comment  suggested  that  FCIC  work  with 
the  industr\'  to  resolve  these  problems. 

Response:  FCIC  agrees  with  these 
comments  and  has  made  the  necessary 
changes.  Regarding  the  concerns  about 
Master  Yields,  FCIC  will  not  change  the 
four-year  record  requirement  because 
APH  is  also  availahle  on  Master  Yield 
crops.  FCIC  aLso  will  base  Master  Yields 
on  the  operator's  records.  By  calculating 
Master  Yields  from  the  operator's 
records,  the  same  APH  yield  will  be 
provided  for  both  the  landlord  and 
tenant.  FCIC  has  implemented  the 
Master  Yield  changes  for  the  1994  crop 
year. 

Comment:  Section  400.54(h)— One 
comment  suggested  that  the  phrase 
"whether  continuous  or  not"  was 
misleading,  considering  the  previous 
emphasis  on  maintaining  continuity  of 
production  reports.  The  comment 
further  made  the  following  observations. 
If  entering  a  yield  is  intended  to  allow 
use  of  history  prior  to  the  break  in 
continuity  of  production  reports,  it 
should  be  so  clarified.  If  intended  to 
allow  prior  history  regardless  of  a  break 
in  continuity  of  insurance,  entering  a 
yield  will  impose  major  difficulties.  In 
conjunction  with  the  revision  in  crop 
year  definition,  this  could  require 
companies  to  maintain  yield  history 
indefinitely.  For  example,  a  farmer 
many  have  had  a  policy  five  years  ago 
but  production  history  may  have  to  go 
back  30  or  40  calendar  years  to 
accumulate  10  crop  years  of  actual 
yields. 

/?e.<;ponse.  This  provision  does  not 
affect  the  continuity  requirements 
applicable  to  annual  production  reports 
provided  by  the  insured.  However,  it 
does  allow  FCIC  to  use  production 
histor>'  on  file  prior  to  a  break  in 
continuity  of  insurance  coverage.  FCIC 


reserves  the  latitude  of  implementing 
this  provision  by  issuing  procedures 
outlining  records  identification 
(tracking)  methods  to  correctly  assign 
such  production.  FCIC  recently 
implemented  a  poUcyholder  tracking 
system  based  on  social  security/ 
employee  identification  numbers  and 
may  implement  this  provision  in  the 
future.  Use  of  this  procedure  keeps  an 
insured  who  may  have  had  a  low  APH 
yield  from  canceling  insurance  for  one 
year  in  order  to  achieve  a  fresh  start, 
and  thus,  gain  a  higher  yield. 

List  of  Subjects  in  7  CFR  Part  400 

Actual  Production  History  Coverage 
Plan,  Crop  Insurance. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  7  CFR  part 
400  by  adding  a  new  subpart  to  read  as 
follows: 

PART  400— GENERAL 
ADMINISTRATIVE  REGULATIONS 

Subpart  G— Actual  Production  History 

Sec. 

400  51     Availability  of  actual  production 
history  program. 

400.52  Definitions. 

400.53  Yield  certification  and  acceptability. 

400.54  Submission  and  accuracy  of 
production  rep»orts. 

400.55  Qualifications  for  actual  production 
history'  coverage  program. 

400.56  Administrative  appeal  exhaustion. 

400.57  O.MB  control  numbers. 

Subpart  G— Actual  Production  History 
Authority:  7  L'.S.C.  1506.  1516. 

§  400.51  Availability  of  actual  production 
history  program. 

An  Actual  Production  Historv  (APH) 
Coverage  Program  is  offered  under  the 
provisions  contained  in  the  following 
regulations: 

7  CFR  401.110— Almond  Endorsement 
7  CFR  part  405 — Apple  Crop  Insurance 
7  CFR  401.118— Canning  and  Processing 

Bean  Endorsement 
7  CFR  part  409— Arizona-California 

Citrus  Crop  Insurance 
7  CFR  401.127 — Cranberry  Endorsement 
7  CFR  part  433— Drj-  Beaiis  Crop 

Insurance 
7  CFR  401.116— Flaxseed  Endorsement 
7  CFR  part  415 — Forage  Production 

Corp  Insurance 
7  CFR  401.130— Grape  Endorsement 
7  CFR  part  455— Macadamia  Nut  Crop 

Insurance 
7  CFR  401.126— Onion  Endorsement 


7  CFR  part  447— Popcorn  Crop 

Insurance 
7  CFR  part  403— PeacJi  Crop  Insurance 
7  CFR  401.140— Pear  Endorsement 
7  CFR  part  416 — Pea  Crop  Insurance 
7  CFR  401.146— Fresh  Plum 

Endorsement 
7  CFR  part  422— Potato  Crop  Insurance 
7  CFR  part  450 — Prune  Crop  Insurance 
7  CFR  401.123— Sa^ower  Seed 

Endorsement 
7  CFR  401.133— Sugarcane 

Endorsement 
7  CFR  part  430— Sugar  Beet  Crop 

Insurance 
7  CFR  401.124— Sunflower  Seed 

Endorsement 
7  CFR  part  437— Sweet  Com  Crop     . 

Insurance 
7  CFR  part  441— Table  Grape  Crop 

Insurance 
7  CFR  401.129— Guaranteed  Tobacco 

Endorsement 
7  CFR  401.114 — Canning  and  Processing 

Tomato  Endorsement 
7  CFR  part  454 — Guaranteed  Production 

Plan  of  Fresh  Market  Tomato 
7  CFR  part  446— Walnut  Crop  Insurance 
7  CFR  part  457— Common  Crop 
Insurance  Regulations;  and  all  special 
provisions  thereto  unless  specifically 
excluded  by  the  special  provisions. 
The  APH  program  operates  within 
limits  prescribed  by,  and  in  accordance 
with,  the  provisions  of  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C. 
1501  et  seq),  only  on  those  crops 
identified  in  this  section  in  those  areas 
where  the  Actuarial  Table  provides 
coverage.  Except  when  in  conflict  with 
this  subpart,  all  provisions  of  the 
applicable  crop  insurance  contract  for 
these  crops  apply 

§400.52    Definitions. 

In  addition  to  the  definitions 
contained  in  the  crop  insurance 
contract,  the  following  definitions  apply 
for  the  pu  rposes  of  the  APH  Coverage        j 
Program: 

(a)  APH— Actual  Production  History. 

(b)  Actual  yield — ^The  yield  per  acre 
for  a  crop  year  calculated  from  the 
production  records  or  claims  for 
indemnities.  The  actual  yield  is 
determined  by  dividing  total  production 
(which  includes  harvested  and 
appraised  production)  by  planted  acres 
for  annual  crops  or  by  insurable  acres 
for  perennial  crops. 

(c)  Adjusted  yield — The  transitional  or 
determined  yield  reduced  by  the 
applicable  percentage  for  lack  of 
records.  The  adjusted  yield  will  equal 
65  percent  of  the  transitional  or 
determined  yield,  if  no  producer  records 
are  submitted;  80  percent,  if  records  for 
one  year  are  submitted;  and  90  percent, 
if  two  years  of  records  are  submitted. 
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(d)  Appraised  production — 
Production  determined  by  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  the  FCIC, 
or  a  company  reinsured  by  the  FCIC. 
that  was  unharvested  but  which 
reflected  the  crop's  yield  potential  at  the 
time  of  the  appraisal.  For  the  purpose  of 
APH  "appraised  produt  tion" 
specifically  e.xcludes  production  lost 
due  to  uninsurable  causes. 

(e)  Approved  APH  yield — A  yield, 
calculated  and  approved  by  the  verifier, 
used  to  determine  the  production 
guarantee  and  determin»?d  by  the  sum  of 
the  yearly  actual,  assii^ned.  and  adjusted 
or  unadjusted  transitional  or  determined 
yields  divided  by  the  number  of  yields 
contained  in  the  database.  The  databa.se 
may  contain  up  to  10  consecutive  crop 
years  of  actual  and  or  assigned  yields. 
At  least  four  yields  will  always  exist  in 
the  datat2a$e. 

(f)  Assigned  yield— A  yield  assigned 
by  FCIC  in  accordance  with  the  crop 
insurance  contract,  if  the  insured  does 
not  file  production  reports  as  required 
by  the  crop  insurance  contract. 
Assigned  yields  are  used  in  the  same 
manner  as  actual  yields  when 
calculating  APH  yields  except  for 
purposes  of  the  Nonstandard 
Classification  System  (NCSl 

(g)  Base  period — Ten  consecutive  crop 
years  (except  peaches,  which  have  a 
five-year  base  period)  immediately 
preceding  the  crop  year  defined  in  the 
insurance  contract  for  which  the 
approved  APH  yield  is  being  established 
(except  for  sugarcane,  which  begins  the 
calendar  year  preceding  the  immediate 
previous  crop  year  defined  >n  the 
insurance  contract). 

(h)  Continuous  production  reports — 
Reports  submitted  by  a  producer  for 
each  crop  year  that  the  unit  was  planted 
to  the  crop  and  far  the  most  recent  crop 
year  in  the  base  p^iod. 

(i)  Crop  year — Defined  in  the  crop 
insurance  contract,  however,  for  APH 
purposes  the  term  does  not  include  any 
year  when  the  crop  was  not  planted  or 
when  the  crop  was  prevented  from 
being  planted  by  an  insurable  cause.  For 
example,  if  an  insured  plants  acreage  in 
a  county  to  wheat  one  year,  that  year  is 
a  crop  year  in  accordance  with  the 
policy  definition.  If  the  land  is 
summerfallowed  the  next  calendar  year, 
that  calendar  year  is  not  a  crop  year  for 
the  purpose  of  APH. 

(j)  Database — A  minimum  of  four 
years  up  to  a  maximum  of  ten  crop  years 
of  pro<luction  data  used  to  calculate  the 
approved  APH  yield. 

(k)  Determined  yield  ID-yield}— An 
estimated  year  for  certain  crops,  which 
can  be  determined  by  multiplying  an 
average  yield  for  the  crop  (attained  by 


using  data  available  from  The  National 
Agricultural  Statistics  Service  (NASS)  or 
comparable  sources)  by  a  percentage 
established  by  the  FCIC  for  each  county. 

(1)  Master  yields — Approved  APH 
yields,  for  certain  crops  and  counties  as 
initially  designated  by  the  FCIC.  based 
on  a  minimum  of  four  crop  years  of 
production  records  for  a  crop  within  a 
county. 

(m)  New  producer^ A  person  who  has 
not  been  actively  engaged  in  farming  for 
a  share  of  the  production  of  the  insured 
crop  for  more  than  two  crop  years. 

(n)  Production  report — A  written 
record  showing  the  insured  crop's 
annual  production  and  used  to 
determine  the  insured's  yield  for 
insurance  purposes.  The  report  contains 
vield  history  by  unit,  if  applicable, 
including  planted  acreage  for  annual 
crops,  insurable  acreage  for  perennial 
crops,  and  harvested  and  appraised 
production  for  the  previous  crop  years. 
This  report  must  be  supported  by 
written  verifiable  records,  measurement 
of  farm  stored  production,  or  by  other 
records  of  production  approved  by  FCIC 
on  an  individual  basis.  Information 
contained  in  a  claim  for  indemnity  is 
considered  a  production  report  for  the 
crop  year  for  which  the  claim  was  filed. 

(o)  Production  Reporting  Date  IPRDh— 
The  PRD  is  contained  in  the  crop 
insurance  contract  and  is  the  last  date 
production  reports  will  be  accepted  for 
inclusion  in  the  database  for  the  current 
crop  vear. 

[pY Transitional  yield  (T-Yield}— An 
estimated  yield,  for  certain  crops, 
generally  determined  by  multiplying  the 
ASCS  program  yield  by  a  percentage 
determined  by  the  FCIC  for  each  colinty 
and  provided  on  the  actuarial  table  to  be 
used  in  the  APH  yield  calculation 
process  when  less  than  four  conse<;utive 
crop  years  of  actual  or  assigned  yields 
are  available. 

(q)  Verifiable  records — 
Contemporaneous  records  of  acreage 
and  production  provided  by  the 
insured,  which  may  be  verified  by  FCIC 
through  an  independent  source,  and 
which  are  used  to  substantiate  the 
acreage  and  production  that  have  been 
reported  on  the  production  report. 

(r)  Veri/ier— A  person  authorized  by 
the  FCIC  to  calculate  approved  APH 
yields. 

(s)  Yield  variance  tables — Tables  for 
certain  crops  that  indicate  unacceptiible 
yield  variations  and  yield  trends  which 
will  require  determination  of  the  APH 
yield  by  the  FCIC. 

§  400.53    Yield  certHtcation  and 
acceptability. 

(a)  Production  reports  must  be 
provided  to  the  crop  insurance  agent  no 


later  than  the  production  reporting  date 
for  the  crop  insured. 

(1)  Production  reports  must  provide 
an  accurate  account  of  planted  acreage 
for  annual  crops  or  insurable  acres  for 
perennial  crops,  as  well  as  harvested 
and  appraised  production  by  unit. 

(2)  Tne  insured  must  certify  the 
accuracy  of  the  information. 

(3)  Prod^ion  reported  for  more  than 
one  crop  year  must  be  continuous.  A 
year  in  which  no  acreage  was  planted  to 
the  crop  on  a  unit  or  no  acreage  was 
planted  to  a  practice,  type,  or  variety 
requiring  an  APH  yield  will  not  be 
considered  a  break  in  continuity. 
Assigned  yields,  at  the  discretion  of  the 
FCIC,  may  be  used  to  maintain 
continuity  of  yield  data  of  file. 
Production  on  uninsured  (for  those 
years  a  crop  insurance  policy  under  the 
Federal  Crop  Insurance  Act  is  in  effect) 
or  uninsurable  acreage  (for  other  years 
of  the  period)  will  not  be  used  to 
determine  APH  yield  unless  production 
from  such  acreage  is  commingled  with 
production  from  insured  or  insurable 
acreage. 

(b)  Production  reports  and  supporting 
records  are  subject  to  audit  or  review  to 
verify  the  accuracy  of  the  information 
certified.  Production  and  supporting 
records  may  be  reviewed  and  verified  if 
a  claim  for  indemnity  is  submitted  on 
the  insured  crop.  The  reported  yield  is 
subject  to  revision,  if  needed,  so  that  the 
claim  conforms  to  the  records  submitted 
at  that  time. 

(1)  Inaccurate  production  reports  or 
failure  to  retain  acceptable  records  shall 
result  in  the  verifier  combining  optional 
farm  units  and  recomputing  the 
approved  APH  yield.  These  actions 
shall  be  taken  at  any  time  after  reporting 
or  record  discrepancies  are  identified 
and  may  result  in  reduction  of  the 
approved  APH  yield  for  any  calendar 
year. 

(2)  Records  must  be  provided  by  the 
insured  at  the  time  of  an  audit,  review, 
or  as  otherwise  requested,  to  verify  that 
the  acreage  and  production  certified  are 
accurate.  Records  of  any  other  person 
having  shares  in  the  insured  crop, 
which  are  used  by  the  insured  to 
establish  the  approved  APH  yield,  must 
also  be  provided  upon  request. 

(3)  In  the  event  acjeage  or  production 
data  certified  by  two  or  more  persons 
sharing  in  the  crop  on  the  same  acreage 
is  different,  the  verifier  shall,  at  the 
verifier's  discretion,  determine  which 
acreage  and  production  data,  if  any,  will 
be  used  to  determine  the  approved  APH 
yield.  If  the  correct  acreage  and 
production  cannot  be  determined,  the 
data  submitted  will  be  considered 
unacceptable  by  the  verifier  for  APH 
purposes. 


(4)  Failure  of  the  producer  to  report 
acreage  and  production  completely  and 
accurately  may  result  in  voidance  of  the 
crop  insurance  contract,  as  well  as 
criminal  or  civil  false  claims  penalties 
pursuant  to  applicable  Federal  criminal 
o*-  civil  statutes. 

§  400.54    Sut>mission  and  accuracy  of 
oro<tuction  reports. 

(a)  The  insured  is  solely  responsible 
for  the  timely  submission  and 
certification  of  accurate,  complete 
production  reports  to  the  agent. 
Production  reports  must  be  provided  for 
all  planted  units. 

(b)  Records  may  be  requested  by  the 
FCIC,  or  an  insurance  company 
reinsured  by  the  FCIC,  or  by  anvone 
acting  on  behalf  of  the  FCIC  or  the 
insurance  company.  The  insured  must 
provide  such  records  upon  request. 

(c)  The  agent  will  explain  the  APH 
Program  to  insureds  and  prospective 
insureds.  When  necessary,  the  agent 
will  assist  the  insured  in  preparation  of 
production  reports.  The  agent  wiU 
determine  the  adjusted  or  unadju.sted 
transitional  or  determined  yields  in 
accordance  with  §  400.54(b).  The  agent 
will  review  the  production  reports  and 
forward  them  to  the  verifier,  along  with 
any  requested  and  required  supporting 
records  for  determination  of  an 
approved  APH  yield. 

(d)  The  verifier  will  determine  if  the 
certified  production  reports  are 
acceptable  and  calculate  the  approved 
APH  yield. 

§  400.55    Oualtficatton  for  actual 
production  history  coverage  program. 

(a)  The  approved  APH  yield  is 
calculated  from  a  database  containing  a 
minimum  of  four  yields  and  will  be 
updated  each  subsequent  crop  year.  The 
database  may  contain  a  maximum  of  the 
10  most  recent  crop  years  and  may 
include  actual,  assigned,  and  adjusted 
or  unadjusted  T  or  D- Yields.  T  or  D- 
Vields.  adjusted  or  unadju.sted,  will 
only  occur  in  the  database  when  there 
are  less  than  four  years  of  actual  and/ 

or  assigned  yields. 

(b)  The  insured  may  be  required  to 
provide  production  records  to 
determine  the  approved  APH  yield,  if 
production  records  for  the  most  recent 
crop  year  are  available.  If  acceptable 
records  of  actual  production  are 
provided,  the  records  must  be 
continuous  and  contain  at  least  the  most 
recent  crop  year's  actual  yield. 

(1)  If  no  acceptable  production 
records  are  available,  the  approved  APH 
yield  is  the  adjusted  T  or  D-Yield  (65 
percent  of  T  or  D-Yield). 

(2)  If  acceptable  production  records 
containing  information  for  only  the 


most  recent  crop  year  are  provided,  the 
three  T  or  D- Yields  adjusted  by  80 
percent  will  be  used  to  complete  the 
minimum  database  and  calculate  the 
aporoved  APH  yield. 

(3)  If  acceptable  production  records 
containing  information  for  only  the  two 
most  recent  crop  years  are  provided,  the 
two  T  or  D- Yields  adjusted  by  90 
percent  and  the  two  actual  yields  will 
be  used  to  complete  the  database  and 
calculate  the  approved  APH  yield. 

(4)  If  acceptable  production  records 
containing  information  for  only  the 
three  most  recent  crop  years  are 
provided,  the  three  actual  yields  and 
one  unadjusted  T  or  D-Yield  are  used  to 
complete  the  database  and  calculate  the 
approved  APH  vield. 

(5)  When  the  database  contains  four 
or  more  (up  to  ten)  continuous  actual 
yields,  the  approved  APH  yield  is  a 
simple  average  of  the  actual  yields. 

(6)  New  producers  may  have  their 
approved  APH  yields  based  on 
unadjusted  T  or  D-Yields  or  a 
rombinatinn  of  actual  and  unadjusted  T 
or  D- Yields. 

(7)  Producers  who  add  land  or  new 
practice,  types  and  varieties  to  their 
farming  operations  and  who  do  not  have 
available  records  for  the  added  land, 
practice,  types  or  varieties  may  have 
approved  APH  yields  for  the  added 
land,  practice,  types  or  varieties  that  are 
based  on  adjusted  or  unadjusted  T  or  D- 
Yields  as  determined  by  FCIC. 

(8)  If  the  producer's  crop  is  destroyed 
or  if  it  produces  a  low  actual  yield  due 
to  insured  causes  of  loss,  the  resulting 
average  yield  may  qualify  for 
catastrophic  yield  adjustment  according 
to  FCIC  guidelines.  APH  yields 
qualifying  for  catastrophic  yield 
adjustment  may  be  adjusted  to  mitigate 
the  effect  of  catastrophic  years. 
Premium  rates  for  approved  APH  yields, 
which  are  adjusted  for  catastrophic 
years,  may  be  based  on  the  producer's 
APH  average  yield  prior  to  the 
catastrophic  adjustment  or  such  other 
basis  as  determined  appropriate  by 
FCIC. 

(c)  If  no  insumble  acreage  of  the 
insured  crop  is  planted  for  a  year,  a 
production  report  indicating  zero 
planted  acreage  will  maintain  the 
continuity  of  production  reports  for 
APH  record  purposes  and  that  calendar 
year  will  not  be  included  in  the  APH 
yield  calculations. 

(d)  Actual  yields  calculated  from  the 
claim  for  indemiw,ty  will  be  entered  in 
the  database.  The  resulting  average  yield 
will  be  used  to  determine  the  premium 
rate  and  approved  APH  yield,  at  the 
discretion  of  FCIC 

(e)  Optional  units  are  not  available  to 
an  insured  who  does  not  provide 


acceptable  production  reports  for  at 
least  the  most  recent  crop  year  with 
which  to  calculate  an  approved  APH 
yield. 

(f)  FCIC  may  determine  approved 
APH  yields  for  designated  crops  in  the 
following  situations: 

(1)  If  less  than  four  years  of  yield 
history  is  certified  and  T  or  D-Vields  are 
not  provided  in  the  actuarial 
documents,  > 

(2)  If  actual  yield  exceed  tolerances 
specified  in  yield  variance  tables,  and 

(3)  For  perennial  crops: 

(i)  If  significant  upward  or  downward 
yield  trends  are  indicated: 

(ii)  If  tree  or  vine  damage,  or  cultural 
practices  will  reduce  the  production 
level; 

(iii)  if  more  than  two  percent  of  the 
trees  or  vines  have  been  removed  within 
the  last  two  years;  or 

(iv)  If  yield  trends  are  evident  and 
yields  greater  than  the  average  yield  are 
requested  by  the  insured. 

(g)  APH  yields  will  not  be  approved 
the  first  insurance  year  on  perennial 
crops  until  an  inspection  acceptable  to 
FCIC  has  been  performed  and  the 
acreage  is  accepted  for  insurance 
purposes  in  accordance  with  the  crop 
insurance  contract. 

(h)  APH  Master  Yields  may  be 
established  whenever  crop  rotation 
requirements  and  land  leasing  practices 
limit  the  yield  history  available.  FCIC 
will  establish  crops  and  locations  for 
which  Master  Yields  are  available.  To 
qualify,  the  producer  must  have  at  least 
four  recent  continuous  crop  years' 
annual  production  reports  and  must 
certify  the  authenticity  of  the 
production  reports  of  the  insured  crop. 
Master  Yields  are  based  on  acreage  and 
production  history-  from  all  acreage  of 
the  insured  crop  in  the  county  in  which 
the  operator  has  shared  in  the  crop's 
production. 

(i)  FCIC  may  use  any  production 
report  available  under  the  provisions  of 
any  crop  insurance  contract,  whether 
continuous  or  not.  involving  the 
interests  of  the  person's  insured  crops  in 
determining  the  approved  APH  yield. 

§  400.56    Administrative  appeal  exhaustion. 
The  insured  may  appeal  the  approved 
APH  yield  in  accordance  with  the 
procedures  contained  in  7  CFR  part  400, 
subpart  J.  Administrative  remedies 
through  the  appeal  process  must  be 
exhausted  prior  to  any  action  for 
judicial  review.  The  approved  APH 
yield  determined  as  a  resuh  of  the 
appeal  process  will  be  the  yield 
applicable  to  the  crop  year. 

§  400.57    OMB  control  numbers. 

OMB  control  numbers  are  contained 
in  7  CFR  part  400,  subpart  H. 
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RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1640 
RIN  3205-AA25 

Marketing  and  Selling  Real  Prop>erty  on 
an  Individual  Basis  and  Disposition  of 
Real  Estate- Related  Assets 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Resolution  Trust 
Corporation  (RTC)  is  hereby  adopting  an 
interim  rule  with  request  for  comments 
to  implement  the  marketing  provisions 
contained  in  subsections  (w)(2)  and  (3) 
of  section  21 A  of  the  Federal  Home 
Loan  Bank  Act  (FHLBA).  recently  added 
by  sei.tion  3(a)  of  the  Resolution  Trust 
Corporation  Completion  Act.  This  rule 
provides  policies  and  procedures 
required  under  subsections  (w)(2)  and 
(3)  for  the  marketing  of  real  estate 
owned  (REO)  assets  on  an  individual 
basis  and  for  the  disposition  of  REO 
assets  with  a  book  value  of  more  than 
$400,000  and  non-performing  real  estate 
loans  with  a  book  value  of  more  than  $1 
million. 

This  rule  supersedes  the  marketing 
policy  for  real  estate  owned,  entitled 
"Individual  REO  Sales."  adopted  by  the 
RTC  on  April  15.  1993. 

The  RTC  is  seeking  comments  on  all 
aspe<:ts  of  the  interim  rule. 
DATES:  This  rule  is  effective  Septemter 
19.  1494.  Comments  must  be  submitted 
on  or  before  0<;tober  19.  1994. 
ADDRESSES:  Written  comments 
rf^.iriiirik;  the  interim  rule  should  be 
addresM'ii  to  John  M.  Buckley,  jr.. 
Setretury.  Resolution  Trust  Corporation. 
801  17th  Street.  N.VV..  Washington.  D.C. 
20434-0001   Comments  may  be  hand 
delivered  to  room  321  on  business  days 
between  the  hours  of  900  a.m.  and  5;00 
p.m.  Commenis  may  also  be  inspe<:ted 
in  the  Pubbf^eading  Room.  801  17th 
Street.  N.W  .  during  the  same  business 
hours.  Phone  number:  (202)  416-6940; 
FAX  number:  (202)  416-4753. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  I.  Jones.  Counsel,  RT(.  Legal 
Division.  (202)  736-3106;  Anne  P. 
Depenbrotk.  Senior  Attorney.  (202) 
736-0198;  Kymberly  Copa.  Senior 
Attorney.  (202)  736-3087;  Steve  A 


Ualloway.  Small  Investor  i^rugr.im 
Contact.  (202)  416-4210;  James  R. 
Wigand.  Director.  Office  of  Asset  and 
SAMOA  Program  Management.  (202) 
416-7133.  Henry  W.  Abbot.  Senior 
Asset  Specialist.  (202)  416-7132;  Joseph 
W.  Schantz.  Asset  Specialist.  (202)  416- 
7302. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  August  1989.  Congress  enacted 
section  501  of  the  Financial  Institutions 
Reform.  Recovery,  and  Enforcement  Act 
of  1989,  (FIRREA).  adding  section  21 A 
to  the  FHLBA  (12  US  C.  1441a).  and 
establishing  the  RTC.  Pursuant  to 
section  21A(b)  of  the  FHLBA.  the  RTC 
has  the  duty  to  manage  and  resolve 
failed  savings  associations  for  which  it 
is  appointed  conservator  or  receiver  and 
to  conduct  its  operations  in  a  manner 
which  maximizes  the  return  from  the 
sale  of  institutions  or  their  assets,  makes 
efficient  use  of  funds,  and  minimizes 
losses  in  the  resolution  of  institutions. 
In  addition,  the  RTC  is  required  to 
resolve  all  failed  thrifts  by  the  'least 
costly"  method.  See  section  13((:)(4)  of  . 
the  Federal  Deposit  Insurance  Act 
(FDIA)  (12  U.S.C.  1823(c)(4)).  applicable 
to  the  RTC  pursuant  to  section  21  A(b)(4) 
of  the  FHLBA  (12  U.S.C.  1441a(b)(4)). 

The  Resolution  Trust  Corporation 
(Completion  Act 

The  RTC  Completion  Act  was  signed 
by  the  President  and  took  effe<:t  on 
December  17,  1993  (Pub.  L.  103-204). 
Section  3(a)  of  the  RTC  Completion  Act 
amended  section  21A  of  the  FHLBA  by 
adding  subsection  (w).  a  list  of  21 
managment  reforms  for  the  RTC. 
Implementation  of  two  of  these  reforms 
is  the  subject  of  this  interim  rule. 

Subsection  (w)(2) — Individual 
Marketing  Period 

Suh.se<:tion  (w)(2)  of  set;tion  21A  of 
the  FHLBA  requires  the  RTC  to  market 
real  property  on  an  individual  basis  for 
at  least  120  days  before  making  the 
property  available  on  a  portfolio  basis  or 
in  a  multi-asset  sales  initiative 
Subsection  (w)(2).  unlike  subsection 
(w)(3)  discussed  below,  applies  only  to 
REO  and  not  to  loans  or  any  other  types 
of  as,sets.  This  provision  applies  to  REO 
in  which  a  thrift  under  the  RTC's 
jurisdiction  holds,  directly  or  indirectly. 
an  undivided  or  controlling  interest.  By 
including  property  held  indirectly  by  a 
thrift,  this  provision  applies  to 
subsidiary  property  as  well. 

The  provision  excepts  real  property 
transferred  in  connection  with  a 
resolution  in  which  the  acquirer 
purchases  a  significant  portion  of  a 
failed  institution's  assets  and  assumes 


either  a  significant  portion  of  the  iiiilinl 
institution's  liabilities  or  acts  as  agent 
for  the  RTC  in  paying  the  claims  of 
insured  depositors.  In  other  words,  this 
exception  is  designed  to  extend  not  only 
to  the  standard  purchase  and 
assumption  transaction,  but  also  to  an 
insured  deposit  transfer  where  the 
acquiring  institution  does  not  actually 
assume  the  deposit  liabilities.  Another 
exception  exempts  the  transfer  of  real 
property  by  the  original  pass-through 
receiver  to  a  de  novo  institution 
organized  by  the  RTC  pursuant  to 
se<:tion  11(d)(2)(F)  of  the  FDIA  or 
section  21  A(b)(10)(A)(iv)  of  the  FHLBA. 
Subsection  (w)(2)  requires  the  RTC  to 
promulgate:  (1)  Regulations  which 
require  the  RTC  to  justify  in  wTiting  the 
sale  of  any  real  property  asset  on  a 
portfolio  basis  or  in  a  multi-asset 
initiative  after  the  120-day  individual 
marketing  period,  and  (2)  regulations  to 
carry  out  other  requirements  of  the 
individual  marketing  provision. 

Subsection  (w)(3) — Marketing 
Procedures  for  Certain  Assets 

With  respect  to  non-performing  real 
estate  loans  with  a  book  value  of  more 
than  $1  million  and  real  property  with 
a  book  value  of  more  than  $400,000, 
subsection  (w)(3)  establishes  several 
marketing  procedures  for  the  RTC. 
Subsection  (w)(3)(A)  prohibits  the  RTC 
from  selling  such  assets  unless: 

(1)  the  RTC  has  assigned  the 
management  and  disposition  of  such 
asset  to  a  qualified  person  or  entity  to: 

(a)  analyze  each  asset  and  consider 
alternative  disposition  strategies; 

(b)  develop  a  written  management  and 
disposition  plan;  and  ^ 

(c)  implement  that  plan  fo»^  • 
reasonable  period  of  time;  or 

(2)  the  RTC  determines  in  writing  ihnt 
a  bulk  transfer  of  the  asset  would 
maximize  the  net  recovery,  while 
providing  opportunity  for  broad 
participation  by  qualified  bidders, 
including  minority-  and  women-owned 
businesses. 

Subsection  (w)(3)  permits  the  RTC  to 
define  "asset  "  to  include  properties  or 
loans  which,  although  legally  discrete, 
have  sufficiently  common 
characteristics  that  they  may  logically 
be  treated  as  a  single  asset.  Such  a 
definition  permits  the  RTC  to  provid^a 
single  asset  management  and 
disposition  plan  for  several  assets.  The 
statute  also  expressly  allows  the  RTC  to 
define  "qualified  person"  to  include 
employees  assigned  to  the  RTC  and  A 
Thrift  Depositor  Protection  Oversight\ 
Board  (TDPOB)  employees. 
Implementation  of  these  definitions 
requires  the  RTC  to  promulgate 
regulations. 


>> 


In  addition  to  the  exceptions  created 
by  the  $400,000  and  $1  million 
thresholds  for  real  estate  and  non- 
performing  real  estate  loans, 
respectively,  subsection  (w)(3) 
establishes  two  exceptions  to  the 
requirements  of  subsection  (w)(3)(A). 
First,  as  under  subsection  (w)(2). 
subsection  (w)(3)(C)  exempts  assets 
transferred  in  connection  with  a 
standard  purchase  and  assumption 
agreement  or  an  insured  deposit  transfer 
agreement  where  a  significant  portion  of 
the  failed  institution's  assets  are 
transferred,  as  well  as  assets  transferred 
to  a  de  novo  institution  organized  by  the 
RTC  under  section  11(d)(2)(F)  of  the 
FDIA  or  section  2lA(b){10)(A)(iv)  of  the 
FHLBA.  Second,  subsection.  (w)(3)(C) 
permits  the  RTC  to  dispose  of  assets 
with  book  values  above  the  threshold, 
without  cornplying  with  the 
requirements  of  (w)(3)(A).  whenever  the 
RTC  determines,  in  writing,  that  such  a 
disposition  will  bring  a  greater  return. 


Relationship  to  the  Small  Investor 
Program 

Congress  considered  the  needs  of 
smaller  investors  in  framing  the 
provisions  contained  in  sections  21A(w) 
(2)  and  (3)  of  the  FHLBA.  The  needs  of 
small  investors  were  addressed  by  a)  an 
emphasis  on  individual  marketing  and 
sales  of  significant  assets,  and  b)  the 
structuring  of  bulk  transactions  in  a 
fashion  which  increases  the 
participation  by  bidders  with  moderate 
levels  of  capital. 

These  new  statutory  provisions  in 
many  ways  reflect  the  programs  begun 
by  the  RTC  in  the  spring  of  1993  to 
enhance  oppwrtunities  for  individual 
and  small  investors.  On  April  13.  1993. 
the  RTC  announced  the  establishment  of 
the  Small  Investor  Program  on  an 
interim  basis  to  ensure  that  RTC's  assets 
are  available  for  sale  individually  to 
small  investors  with  moderate  levels  of 
capital.  By  memorandum  dated  April 
15.  1993.  entitled  "Individual  REO 
Sales."  the  RTC  adopted  a  marketing 
policy  for  REO  similar  to  the  procedure 
outlined  in  section  21A{w)(2)  of  the 
FHLBA.  That  policy  required  the  active 
marketing  of  most  REO  for  120  days 
prior  to  its  inclusion  in  any  multi-asset 
sales  initiative.  The  procedures  adopted 
in  this  interim  rule  replace  the  previous 
policy. 

Small  Investor  Program  Offices  have 
been  established  in  the  RTC's 
Washington,  D.C.  headquarters  and  in 
each  of  the  RTCs  six  Field  Offices  with 
staff  dedicated  to  addressing  the  needs 
of  small  investors.  The  Small  Investor 
Program  targets  individual  investors  and 
small  investor  groups,  including 
Minority  and  Women-Owned 


Businesses  (MWOB)  with  the  capacity 
to  purchase:  (i)  REO  assets  and 
portfolios  valued  up  to  $5  milfion.  (ii) 
loan  pools  up  to  $10  million,  (iii) 
subsidiaries  valued  ft-om  $5  thousand  to 
$30  million,  and  (iv)  equity  investments 
ft-om  $4  million  to  $9  million  in  joint 
venture  transactions. 

The  Small  Investor  Program  was 
instrumental  in  the  implementation  of 
two  "Equity  Partnership"  Programs 
designed  to  increase  opportunities  for 
the  small  investor:  the  Judgments. 
Deficiencies,  and  Charge-Offs  (JDCs) 
Program  and  the  "S-Series"  Program. 
These  loan  disposition  initiatives  have 
encouraged  greater  participation  ft-om 
small  investors  by  reducing  asset  pool 
sizes  and  lowering  equity  requirements 
and  other  fees. 

The  RTC  ft-equently  conducts  non- 
performing  loan  auctions  to  achieve 
broad  market  exposure  and  obtain  the 
best  price  through  the  competitive 
bidding  process.  However,  the  average 
size  of  portfolios  has  been  decreased 
and  are  more  geographically  limited  to 
allow  small  investors  a  greater 
opportunity  to  compete  for  these  assets. 
In  addition,  the  overall  required  bidding 
deposit  has  been  reduced  from  $100,000 
to  $50,000  to  increase  the  participation 
of  small  investors. 

Loan  portfolio  offerings  available 
through  the  Small  Investor  Program 
have  become  smaller,  more 
geographically  segmented,  and  the  pools 
of  assets  are  structured  by  specific  asset 
type  to  appeal  to  small  investors.  For 
each  loan  offering,  a  comprehensive  and 
specifically  targeted  marketing 
campaign  is  implemented  to  promote 
the  offering  and  attract  a  sufficient 
number  of  potential  purchasers  to  the 
sale. 

Localized  real  estate  auctions  are^held 
more  frequently  and  are  more 
geographically  focused  to  increase 
opportunities  for  small  investors  to 
purchase  assets. 

Sealed  Bid  offerings  are  available 
through  the  Small  Investor  Program 
which  allow  investors  to  value 
independently  an  individual  asset  or 
package  of  assets  and  submit  a 
confidential  bid  along  with  other 
interested  parties.  Comprehensive  sales 
brochures  are  available  which  provide 
detailed  property  and  bidding 
information. 

Seminars  are  conducted  frequently  to 
inform  potential  small  investors  of  the 
goals  of  the  Small  Investor  Program  and 
the  opportunities  available  to  purchase 
as.sets  of  the  Resolution  Trust 
Corporation. 

Initiatives  such  as  these  fulfill  the 
new  legislation's  goal  of  providing 
opportunities  to  a  broad  range  of 


qualified  bidders  and  will  be  continued 
throughout  the  remaining  life  of  the 
RTC.  In  addition,  these  initiatives 
undertaken  by  the  Small  Investor 
Program  are  consistent  with  the  original 
duties  mandated  by  section  21A(b)(3)  of 
the  FHLBA,  (i.e.,  to  dispose  of  assets 
ft-om  failed  savings  associations,  obtain 
the  maximum  value  for  those  assets,  and 
minimize  the  cost  of  resolutions  to 
taxpayers.) 

Description  and  Explanation  of  the 
Interim  Rule 

Subpart  A— Marketing  and  Selling  Real 
Property  on  an  Individual  Basis  for  120 
Days 

Section  1640.1  describes  the  purposes 
and  scope  of  Subpart  A  of  the  interim 
rule,  implementing  section  21A(w)(2)  of 
the  FHLBA. 

This  Subpart  requires  the  RTC  to 
comply  with  new  individual  marketing 
and  sales  requirements  for  real  property 
assets  held  by  the  RTC  on  or  after 
December  17.  1993.  unless  they  were 
the  subject  of  a  contract  to  sell'or  other 
disposition  contract  on  that  date.  The 
RTC  is  relying  on  the  effective  date  of 
the  RTC  Completion  Act  to  determine 
the  property  affected  by  this  new 
provision;  nothing  in  the  legislation 
suggests  that  such  contracts  should  be 
abrogated. 

Section  1640.2  contains  the 
definitions  of  significant  terms  used  in 
this  Subpart.  Consistent  with  the 
requirement  that  the  RTC  has  an 
undivided  or  controlling  interest  in  the 
asset  subject  to  this  provision,  the 
definition  of  "real  property"  expressly 
excludes  a  time  share  interest,  a  space 
lease,  or  a  security  interest  in  property, 
including  a  mortgage  or  deed  of  trust. 

When  read  together,  subsections 
(w)(2)  and  (w)(3)  of  section  21 A  of  the 
FHLBA  indicate  that  Congress  intended 
the  concept  of  a  single  asset  to  include 
two  or  more  legally  discrete  assets 
which  are  so  interconnected  as  to 
constitute  a  single  economic  unit.  On 
that  basis,  the  RTC  has  defined  "single 
real  property  asset"  to  allow  for  the 
inclusion  of  more  than  one  asset  in 
which  the  RTC  holds  an  undivided  or 
controlling  interest,  if  such  assets  may 
logically  be  treated  as  a  common  asset 
because  they  have  at  least  two  common 
characteristics.  Some  examples  of  such 
characteristics  are  contiguity,  economic 
integration,  shared  utility  systems, 
former  common  owTiership  or  operation, 
common  infrastructure  improvements, 
and  common  recreational  facilities. 

Subsection  (c)  of  section  1640.2 
defines  the  term  "market"  as  providing 
notice  to  the  public  of  the  availability  of 
the  property  for  sale.  This  definition' 
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eni'ompasses  a  variety  of  marketing 
lothniques,  thereby  permitting;  the  RTC 
the  discretion  to  choose  the  technique 
which  best  suits  a  particular  asset. 
Marketing  of  an  asset  involves  exposure 
to  a  tarvet  market  through  a  variety  of 
methous.  These  methods  may  include, 
without  limitation,  advertising  in  local, 
regional  or  national  newspapers  or  other 
publications,  advertising  in  trade 
journals  for  specjalized  properties  such 
as  hotels,  distributing  of  professional 
marketing  materials,  or  listing  of  the 
property  with  a  broker  or  other 
contractor  with  the  expertise  to  expose 
the  property  extensively  in  its  target 
market. 

Se<:tion  lfi40.3|a)  of  the  interim  rule 
requires  the  RTC  to  market  and  sell  real 
property  assets  solely  on  an  individual 
biisis  for  120  days  or  until  an  asset  is 
sold  under  subsection  (b)  of  the  same 
section.  During  the  initial  120-day 
marketing  period,  however,  the  RTC 
may  promote  the  sale  of  more  than  a 
single  real  property  asset  in  a  single 
promotional  medium.  In  addition, 
during  that  marketing  period,  that  the 
RTC  may  sell  or  otherwise  dispose  of.  a 
single  real  property  asset  in  an  open  or 
sealed-bid  auction,  or  other  multi-asset 
marketing  program,  so  long  as  bids  are 
received  and  accepted  only  for 
individual  properties. 

Section  1640.4  providt's  that  upon  the 
expiration  of  the  12(>-day  period,  any 
single  real  property  asset  which  remains 
unsold  may  be  disposed  of  in 
connection  with  a  portfolio  sale  or  a 
multi-a.sset  sales  initiative  under  SM:1ion 
1640.4,  only  if  the  RTC  determines  in 
writing  that  such  a  disposition  would 
likely  maximize  the  net  recovery  to  the 
RTC  As  used  in  this  rule,  a  portfolio 
sale  or  multi-asset  sales  initiative  refers 
to  the  method  of  asset  disposition  of  two 
or  more  assets  (without  sufficiently 
common  characteristics  to  be  treated  as 
a  single  asset)  where  the  RTC  permits 
the  sale  of  two  or  more  assets  for  one 
indivisible  price. 

Section  1640.5  sets  forth  the 
excepii  ;ns  to  the  individual  marketing 
and  soles  requirement.  The  provisions 
of  se<;lion  2lA(wl(2)  of  the  HILBA,  as 
implemented  by  the  interim  rule,  do  not 
apply  to  real  property  transferred  as  part 
of  so-called  "pun:hase-and-assumption" 
agreements,  i.e.,  where  assets  are  sold 
simultaneously  with  a  resolution  in 
which  a  buyer  (i.e.,  on  acquiring 
Tinancial  institution)  purchases  a 
signifuant  proportion  of  the  as.sets  and 
either  assumes  a  siguiricant  proportion 
of  the  liabilities  or  acts  as  agent  of  the 
RTC  for  purposes  of  paying  insured 
deposits.  The  RTC  has  interpreted  this 
exemption  to  apply  to  any  single  real 
pru(M*riy  asset  for  which  the  RTC  has 


granted  the  acquiring  financial 
institution  an  option  to  purchase  the 
asset,  although,  if  the  option  expires  and 
the  asset  remains  the  property  of  the 
RTC.  then  section  21A(w)(2)  of  the 
FHLBA  and  these  implementing 
regulations  would  then  apply  to  the 
property.  Also  exempted  from  the 
individual  marketing  and  sales 
requirement  are  single  real  property 
assets  which  are  transferred  to  de  novo 
institutions,  organized  by  the  RTC 
pursuant  to  section  11(d)(2)(F)  of  the 
FDLA  or  section  21  A(b)(10)(A)(iv)  of  the 
FHLBA. 

Subpart  B — Disposition  of  Real  Estate- 
Related  Assets 

Section  1640.11  of  the  interim  rule 
describes  the  purpose  and  scope  of  this 
Subpart,  i.e.,  to  establish  the  methods  by 
which  the  RTC  intends  to  comply  with 
the  disposition  provisions  of  section 
2lA(w)(3)  of  the  FHLBA  applicable  to 
real  estate-related  assets  held  by  the 
RTC  on  or  after  Dw^mber  17,  1993, 
which  are  not  subject  to  a  contract  to 
sell  or  other  disposition  contract  as  of 
that  date.  Subsection  (c)  of  section 
1640.11  recognizes  that  the  RTC  may 
have  taken  actions,  prior  to  the  effective 
date  of  this  Subpart,  to  satisfy  the  new 
statutory  requirements,  which  should  be 
used  to  determine  the  RTC's  compliance 
with  those  requirements. 

The  requirements  of  Subpart  B  apply 
only  to  a  single  real  property  asset  or 
non-performing  single  real  estate-related 
loan,  which  are  considered  "real  estate- 
related  assets"  for  these  purposes. 
Under  section  1640.12,  the  RTC  defines 
relevant  terms  for  purposes  of  Subpart 
B.  such  as  real  property,  single  real 
property  asset,  re^l  estate-related  asset, 
and  non-perfonning  single  real  estate- 
related  loan.  A  "single  real  property 
asset"  is  defined  as  a  real  property  asset 
with  a  book  value  of  more  than 
$400,000  as  determined  by  the  RTC,  in 
which  the  RTC  has  an  undivided  or 
controlling  interest.  As  under  Subpart 
A,  two  or  more  separate  real  property 
assets,  each  with  a  value  oi  -nore  than 
$4,000,  may  be  logically  treated  as  a 
single  real  property  as.set  if  they  have  at 
least  two  common  characteristics,  as 
described  above.  A  "non-performing 
single  real  estate-related  loan"  is  a  loan 
or  group  of  loans  with  sufficiently 
common  characteristics,  each  with  a 
book  value  of  tnore  than  $1  million  as 
determined  by  the  RTC.  in  which  the 
RTC  holds  an  undivided  or  controlling 
interest,  secured  byreal  property.  whirJi 
is  more  than  90  days  delinquent. 

The  definition  of  "non-performing 
single  real  estate-related  loan"  includes 
a  participation  loan  whenever  the  RTC 
in  fad  controls  the  management  and 


disposition  of  that  loan,  and  the  book 
value  of  the  entire  loan,  not  just  the 
RTC's  share,  is  greater  than  $1  million 
However,  the  definition  does  not 
include  a  participation  loan  which  the 
RTC  does  not  control,  no  matter  how 
large  the  RTCs  ownership  interest  is  in 
the  loan. 

Section  1640.13  requires  the  RTC  lo 
assign  the  responsibility  for  the 
management  and  disposition  of  a  real 
estate-related  asset  to  a  qualified  person 
or  entity  prior  to  disposition  of  the 
asset,  unless  the  KTC  makes  a  written 
determination  that  a  bulk  sale  would 
likely  maximize  net  recovery  to  the  RTC 
and  provide  broad  participation  by 
qualified  bidders,  including  minority- 
and  women-owned  businesses.  Under 
section  1640.12,  a  "qualified  person  or 
entity"  for  a  real  estate-related  asset  is 
defined  as  an  employee  of  the  RTC  or 
the  TDPOB  or  an  asset  management 
contractor  of  the  RTC  who  meets  the 
minimum  qualifications  established  by 
the  RTC  for  managing  and  analyzing 
assets  of  the  same  type.  The  qualified 
person  or  entity  assigned  to  the  property 
must  analyze  each  individual  asset, 
consider  alternative  disposition 
strategies,  recommend  a  disposition 
strategy  to  maximize  net  recovery  to  the 
RTC,  develop  a  written  management 
and  disposition  plan,  and  implement 
that  plan  for  a  reasonable  period  of  time 

Alternative  disposition  strategies  for 
REO  may  include,  at  a  minimum,  sale 
on  an  individual  basis  via  broker  and 
sale  on  an  individual  basis  via  auction 
or  sealed  bid.  For  non-p)erfomiing  real 
estate  loans,  disposition  strategies 
usually  include  modification, 
foreclosure  or  other  legal  action, 
compromise  and  settlement,  and 
individual  sale  via  auction  or  sealed 
bid. 

Like  Subpart  A,  Subpart  B  does  not 
apply  to  real  estate-related  assets  sold 
simultaneously  with  a  purchase-and- 
assumption  agreement  (including  option 
agreements  during  the  duration  of  the 
option)  or  transferred  by  the  RTC  to  a 
de  novo  institution  (discus.sed  more 
fully  above  under  Subpart  A).  Subpart 
B,  by  its  tenns,  does  not  apply  to 
individual  real  estate  assets  with  a  book 
value  of  $400,000  or  less  or  individual 
non-performing  real  estate  loans  with  a 
book  value  of  $1  million  or  less.  In 
addition.  Subpart  B  does  not  applylo 
assets  meeting  these  thresholds,  if  the 
RTC  determiries  that  a  disposition  not  in 
confonnity  with  Subpart  B  and  se<.1ion 
2lA(w)|3)  of  the  FHLBA  would  bring  a 
greater  return. 

Finally,  subsection  (w)(3)(D)  provides 
that  no  provision  in  (w)(3)  shall 
supersede  the  requirements  of 
.subse<  tion  (w)(2).  Se<:tion  1640.15 


reiterates  this  principle  of 
implementation  by  providing  that 
nothing  contained  in  Subpart  B 
supersedes  the  requirements  of  (vv)(2)  or 
Subpart  A.  Consequently,  all  real 
property  with  a  book  value  of  more  than 
$400,000  must  be  marketed  on  an 
individual  basis  for  a  minimum  of  120 
days  in  conformity  with  subsection 
(w)(2)  and  Subpart  A  of  these 
regulations. 

Administrative  Procedure  Act 

The  RTC  is  adopting  this  rule  as  an 
interim  rule.  It  will  be  effective 
immediately  upon  publication  in  the 
Federal  Register  without  the  usual 
notice  and  comment  period  or  delayed 
effective  date  generally  provided  for  in 
the  Administrative  Procedure  Act,  5 
U.S.C.  553.  For  the  most  part,  this  rule 
implements  the  express  language  of 
section  21A(w)  (2)  and  (3)  of  the 
FHLBA,  as  recently  added  by  the  RTC 
Completion  Act.  Promulgation  of  the 
rule  on  an  expedited  basis  is  necessary 
to  permit  the  immediate 
implementation  of  these  new  provisions 
in  order  to  avoid  any  additional  losses 
that  could  occur  due  to  a  delay  in  the 
sales  of  assets  in  connection  with  the 
resolution  of  failed  thrifts  pending  the 
usual  delayed  effective  date.  Thus,  the 
RTC  finds  that  the  benefits  to  the  public 
in  adopting  the  interim  rule  outweigh 
any  possible  harm  resulting  from  not 
seeking  comment  on  the  proposed  rule 
in  advance  of  its  effective  date.  The  RTC 
actively  solicits  comments  on  this 
interim  rule  and  will  consider  those 
comments  in  the  adoption  of  the  rule  as 
final. 

Initial  Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et'seq.,  the 
following  initial  regulatory  flexibility 
analysis  is  provided: 

1.  Reasons,  objectives,  and  legal  bases 
underlying  the  interim  rule.  These 
elements  have  been  discussed  above  in 
the  Supplementary  Information  section. 

2.  Small  entities  to  which  the  rule 
would  apply.  This  rule  applies  only  to 
procedures  for  the  RTC"s  marketing  and 
disposition  of  certain  types  of  assets. 

3.  Impact  of  the  interim  rule  on  small 
businesses.  This  rule  imposes  no  burden 
on  small  businesses.  Rather,  as  part  of 
the  RTC's  Small  Investor  Program,  it  is 
intended  to  offer  small  businesses 
greater  opportunities  to  acquire  certain 
types  of  assets  from  the  RTC. 

4.  Overlapping  or  conflicting  federal 
rules.  There  are  no  known  federal  rules 
that  overlap,  duplicate,  or  conflict  with 
the  interim  rule. 

5.  Alternatives  to  the  interim  rule. 
The  RTC  has  not  identified  alternatives 


that  would  be  less  burdensome  to  small 
businesses  and  yet  effectively 
accomplish  the  objectives  of  the  interim 
rule  because  it  imposes  no  burden  on 
small  businesses. 

Request  for  Public  Comment 

The  RTC  is  issuing  this  interim  rule 
to  implement  immediately  statutory 
direction  to  market  and  sell  real 
property  on  an  individual  basis  for  120 
days  and  to  provide  procedures  favoring 
the  individual  management  and 
disposition  of  larger  real  estate-related 
assets,  unless  a  bulk  transaction  would 
likely  maximize  the  net  recovery  to  the 
RTC.  Nonetheless,  the  RTC  is  hereby 
requesting  comment  on  all  aspects  of 
this  interim  rule  during  a  30-day 
comment  period. 

List  of  Subjects  in  12  CFR  Part  1640 

Savings  associations. 

For  the  reasons  set  out  in  the 
preamble,  the  RTC  hereby  adds  Part 
1640  to  title  12,  chapter  XVI  of  the  Code 
of  Federal  Regulations,  to  read  as 
follows: 


PART  1640— MARKETING  AND  SALE 
OF  REAL  ESTATE  AND  REAL  ESTATE- 
RELATED  ASSETS 

Subpart  A— Marketing  and  Selling  Real 
Property  on  an  Individual  Basis  for  120  Days 
Sec. 

1640.1  Purpose  and  scope. 

1640.2  Definitions. 

1640.3  Procedure  during  initial  120-day 
marketing  period. 

1640.4  Procedure  after  initial  120-day 
marketing  period. 

1640.5  Exceptions. 

Subpart  B — Disposition  of  Real  Estate- 
Related  Assets 

1640.11  Purpose  and  scope. 

1640.12  Definitions. 

1640.13  Proredure  for  disposition  of  real 
estate-related  assets. 

1640.14  Exceptions. 

1640.15  Coordination  with  subpart  A  of  this 
part  and  section  21A(w)(2)  of  the  Federal 
Home  Loan  Bank  Act. 

Authority:  12  U.S.C.  1441a  (w)(2)and 

(w)(3) 

Subpart  A— Marketing  and  Selling  Real 
Property  on  an  Individual  Basis  for  120 
Days 


§  1 640. 1    Purpose  and  scope. 

(a)  This  subpart  provides  the 
implementing  regulations  required  by 
section  21A(w)(2)  of  the  Federal  Home 
Loan  Bank  Act.  which  requires  the 
Resolution  Trust  Corporation  (RTC)  to 
market  and  sell  real  property  assets 
solely  on  an  individual  basis  for  an 
initial  120-day  marketing  period  and 
which,  after  such  initial  120-day 


marketing  period,  fijrther  requires  the 
RTC  to  justify  in  writing  the  disposition  v 
of  real  property  assets  on  a  portfolio 
basis  or  as  part  of  a  multi-asset  sales 
initiative. 

(b)  This  subpart  applies  with  respect 
to  all  single  real  property  assets  held  by 
the  RTC  on  or  after  December  17, 1993; 
provided,  however,  that  this  subpart 
shall  not  apply  with  respect  to  any  such 
assets  which  were  the  subject  of  a 
contract  to  sell  or  other  disposition 
contract  on  December  17, 1993. 

§1640.2    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Controlling  interest,  with  respect 
to  a  single  real  property  asset,  shall 
mean  an  owTiership  interest  which  gives 
the  RTC  the  ability  to  direct  and  control 
the  disposition  of  such  asset; 

(b)  Initial  120-day  marketing  period. 
with  respect  to  a  single  real  property 
asset,  shall  mean  the  120-day  period 
beginning  on  the  date  on  which  the  RTC 
first  markets  such  asset  on  an  individual 
basis; 

(c)  Insured  depository  institution  shall 
have  the  meaning  given  such  term  in 
section  3(c)  of  the  Federal  Deposit 
Insurance  Act; 

(d)  Market  shall  mean  to  provide 
notice  to  the  public  of  the  availability  of 
a  single  real  property  asset  for  sale 
through  methods  calculated  to  reach 
persons  who  can  reasonably  be  expected 
to  have  an  interest  in  acquiring  such 
asset.  Examples  of  methods  which  the 
RTC  may  employ  for  initiating 
marketing  include,  but  are  not  limited 
to,  the  following: 

(1)  Listing  of  such  an  asset  with  a  real 
estate  broker,  multiple  listing  service  or 
contractor  qualified  to  market  the  asset; 
and 

(2)  Advertising  the  availability  of  such 
an  asset  in  a  general  interest 
publication,  such  as  a  local,  regional  or 
national  newspaper,  or  in  a  specialized 
publication,  such  as  a  business  or  trade 
publication  or  marketing  brochure; 

(e)  Portfolio  sale  or  multi-asset  sales 
initiative  shaU  mean  a  method  of  asset 
disposition  in  which  the  RTC  permits 
the  purchase,  or  other  disposition,  of 
two  or  more  single  real  property  assets 
for  one  indivisible  price; 

(0  flea/ property  shall  mean  improved 
or  unimproved  property  held  in  fee 
simple  or  pursuant  to  a  ground  lease,  a 
leasehold  in  connection  with  shares  in 
a  cooperative  corporation  or  similar 
entity  and  any  other  property 
constituting  real  property  within  the 
meaning  of  the  law  of  the  State  (as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act)  in  which  the 
property  is  situated.  The  term  shall  not 
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mean  a  time  share  interest,  a  space  lease 
or  a  security  interest  in  property, 
including  a  mortgage  or  deed  of  trust; 

(g)  RTC  or  Resolution  Trust 
Corporation  shall  mean  the  Resolution 
Trust  Corporation,  established  in 
section  21 A  of  the  Federal  Home  Loan 
Bank  Act.  in  its  corporate  capacity,  its 
capacity  as  conservator,  its  capacity  as 
reteiver,  or  its  capacity  as  the  owner  of 
a  subsidiary  of  a  depository  institution 
under  conservatorship  or  receivership, 
or  in  any  combination  thereof; 

(h)  Single  real  property  asset  shall 
mean — 

(1)  A  legally  separate  and  distinct  real 
property  asset,  in  which  the  RTC  holds 
an  undivided  or  controlling  interest;  or 

(2)  Two  or  more  legally  separate  and 
distinct  real  property  assets,  in  which 
the  RTC  holds  an  undivided  or 
controlling  interest,  which  may  be 
logically  treated  as  a  single  asset 
because  the  assets  have  at  least  two 
common  characteristics,  including 
contiguity,  economic  integration,  shared 
utility  systems,  former  common 
ownership,  former  common  operation, 
common  infrastructure  improvements, 
common  recreational  facilities  and  other 
similar  characteristics; 

(i)  Undivided  interest,  with  respecl  to 
a  single  real  property  asset,  shall  mean 
an  interest  which  gives  the  RTC 
complete  ownership  and  control  of  the 
disposition  of  such  asset;  and 

(j)  Sale  shall  mean  a  disposition  by 
sale  or  otherwise,  whereby  the  RTC 
transfers  its  interest  in  a  single  real 
property  asset  to  another  person  or 
entity. 

§  1640.3     Procedure  during  tnlttal  120-day 
marltattng  pedod. 

(a)  Marketing  (l)  The  RTC  shall 
market  o  single  real  property  asst:>t  on  an 
individual  basis  for  120  days  or  until 
such  assft  is  sold  in  accordance  with 
paragraph  (b)  of  this  section  during  the 
initial  120-day  marketing  period. 
Provided,  however,  nothing  contained 
in  this  paragraph  shall  be  construed  to 
prohibit  the  RTX)  from  promoting  the 
sale  on  an  individual  basis,  in 
accordance  with  paragraph  M.  of  this 
section,  of  more  than  one  single  real 
property  asset  in  the  same  marketing 
materials. 

(2)  Any  actions,  which  otherwise 
satisfy  the  standards  of  this  subpart, 
undertaken  by  the  RTC  to  market  a 
single  real  property  asset  prior  to 
September  19. 1994  shall  be  used  to 
determine  compliamie  with  this  subpart. 

(b)  Disposition.  During  the  initial  120- 
day  marketing  period  for  a  single  real 
property  asset,  the  RTC  shall  only  sell 
or  otherwise  dispose  of.  such  asset 
solely  on  an  individual  basis,  and  the 


RTC  shall  not  dispose  of  such  asset  in 
connection  with  a  portfolio  sale  or  a 
multi-asset  sales  initiative.  Provided, 
however,  nothing  contained  in  this 
paragraph  shall  be  construed  to  prohibit 
the  RTC  from  selling,  or  otherwise 
disposing  of,  a  single  real  property  asset 
during  such  period  in  an  open  or  sealed- 
bid  auction,  or  other  multi-asset 
marketing  program,  in  which  bids  are 
received  and  acx:epted  only  on  an 
individual  basis. 

$1640.4    Procedure  after  initial  120^day 
marliflting  period. 

With  respect  to  a  single  real  property 
asset  which  remains  unsold  after  the 
initial  120-day  marketing  period  for 
such  asset,  the  RTC  may  only  dispose  of 
such  asset  in  connection  with  a 
portfolio  sale  or  a  multi-asset  sales 
initiative  if  the  RTC  datermines  in 
writing  that  such  disposition  of  the  asset 
would  maximize  the  net  recovery  to  the 
RTC. 

f  1640.5    Exceptions. 

The  provisions  of  this  subpart  and 
section  21A(w)(2)  of  the  Federal  Home 
Loan  Bank  Act  shall  not  apply: 

(a)  To  single  real  property  as.sets 
which  are  sold  simultaneously  with  a 
resolution  in  whiiJi  a  buyer  purchases 

a  significant  proportion  of  the  assets  and 
either  assumes  a  significant  proportion 
of  the  liabilities  or  acts  as  agent  of  the 
RTC  for  purposes  of  paying  insured 
deposits  of  an  institution  described  in 
section  21A(b|(3)(A)  of  the  Federal 
Home  Loan  Bank  Act.  (This  exemption 
applies  to  any  single  real  property  asset 
for  which  the  RTC  has  granted  the  buyer 
an  option  to  purchase;  provided, 
however,  if  at  the  expiration  of  such 
option  the  asset  remains  the  property  of 
the  RTC,  then  the  provisions  of  this 
subpart  and  section  2lA(\v1('2)  of  the 
Federal  Home  Loan  Bank  A<  t  shall  then 
apply  to  such  a.sset.);  or 

(b)  To  single  real  property  os^^ts 
which  are  transferred  by  the  RTC  to  a 
new  insured  depository  institution 
organized  by  the  RTC  pursuant  to 
section  11(d)(2)(F)  of  the  Federal 
Deposit  Insurance  Act  or  se<;tion 
2lA(b)(10)(A)(iv)  of  the  Federal  Home 
Loan  Bank  Act. 

Subpart  B — Disposition  of  Real  Estate- 
Related  Assets 

§1640.11    Purpose  and  scope. 

(a)  This  subpart  establishes  the 
methods  of  implen>«nting  section 
21A(wH3)  of  the  Federal  Home  Loan 
Bank  Act.  which  establishes 
requirements  regarding  the  disposition 
of  real  property  with  a  book  value  of 
more  than  $4(M).000  and  non-performing 


real  estate-related  loans  with  a  book 
value  of  more  than  $1,000,000, 

(b)  This  subpart  applies  with  respe<.1 
to  all  real  estate-related  assets  held  by 
the  RTC  on  or  after  December  17.  1993; 
provided,  however,  this  subpart  shall 
not  apply  with  respect  to  any  such 
assets  which  were  the  subject  of  a 
contract  to  sell  or  other  disposition 
contract  on  December  17,  1993. 

(c)  Any  actions  of  the  RTC,  whicJi 
otherwise  satisfy  the  standards  of 
section  2lA(w)(3)  of  the  Federal  Home 
Loan  Bank  Act  and  this  subpart, 
undertaken  prior  to  September  19,  1994 
shall  be  used  to  determine  compliance 
with  section  21  A(w)(3)  of  the  Federal 
Home  l.onn  Bank  Act  and  this  subpart. 

§1640.12    Definitions. 

For  purposes  of  this  subpart  and 
section  21A(w)(3)  of  the  Federal  Home 
Loan  Bank  Act,  the  following 
definitions  apply: 

(a)  Bulk  transaction  shall— <l)  With 
respect  to  a  single  real  property  asset, 
have  the  same  meaning  as  given  the 
terms  portfolio  sale  and  multi-asset 
sales  initiative  in  12  CFR  1640.2(e);  and 

(2)  With  respect  to  a  single  non- 
performing  real  estate-related  loan, 
mean  a  sale  or  other  disposition  in 
which  the  RTC  permits  the  purchase,  or 
other  disposition,  of  two  or  more  such 
loans  for  one  indivisible  price; 

(b)  Controlling  interest,  with  respect 
to  a  real  estate-related  asset,  shall  mean 
an  ownership  interest  which  gives  the 
RTC  the  ability  to  direct  and  control  the 
disposition  of  such  asset; 

(c)  Employee  of  the  FTC  shall  mean 
an  employee  of  the  Federal  Deposit 
Insurance  Corporation  or  other  agency 
assigned  to  the  RTC  under  section 

21  A(b)(8)  of  the  Federal  Home  Loan 
Bank  Act.  or  an  employee  of  a 
depository  institution  for  which  the 
RTC  has  been  appointed  conservator  or 
receiver,  or  an  employee  of  a  subsidiary 
of  such  an  institution; 

(d)  Qualified  person  or  entity,  with 
respect  to  a  real  estate-related  asset, 
shall  mban  an  employee  or  an  asset 
management  contractor  of  the  RTC  or  of 
the  Thrift  Depositor  Protection 
Oversight  Board  who  meets  the 
minimum  qualifications  established  by 
the  RTC  for  managing  and  analyzing 
assets  of  the  same  type  as  such  real 
estate-related  asset; 

(e)  Heal  estate-related  asset  shall 
mean  a  single  real  property  asset  or  a 
single  non-performing  real  estate-related 
loan; 

(f)  fleo/ property  shall  mean  improved 
or  unimproved  property  held  in  fee 
simple  or  pursuant  to  a  ground  lease,  a 
leasehold  in  connection  with  shares  in 

a  cooperative  corporation  or  similar 


entity  and  any  other  property 
constituting  real  property  within  the 
meaning  of  the  law  of  the  State  (as 
defined  in  section  3  of  the  Federal 
Deposit  Insurance  Act)  in  which  the 
property  is  situated.  The  term  shall  not 
mean  a  time  share  interest,  a  space  lease 
or  a  security  interest  in  property, 
including  a  mortgage  or  deed  of  trust; 

(g)  RTC  or  Resolution  Trust 
Corporation  shall  mean  the  Resolution 
Trust  Corporation,  established  in 
section  21 A  of  the  Federal  Home  Loan 
Bank  Act,  in  its  corporate  capacity,  its 
capacity  as  conservator,  its  capacity  as 
receiver,  or  its  capacity  as  the  owner  of 
a  subsidiary  of  a  depository  institution 
under  conservatorship  or  receivership, 
or  in  any  combination  thereof; 

(h)  Single  non-performing  real  estate- 
related  loan  shall  mean — 

(1)  A  loan,  in  which  the  RTC  holds  an 
undivided  or  controlling  interest, 
secured  by  real  property,  with  a  book 
value  of  more  than  $1,000,000,  as 
determined  by  the  RTC,  which  is  more 
than  90  days  delinquent;  or 

(2)  A  group  of  loans,  in  which  the 
RTC  holds  an  undivided  or  controlling 
interest,  secured  by  real  property,  each 
of  which  has  a  book  value  of  more  than 
51,000,000  and  is  more  than  90  days 
delinquent,  which  may  be  logically 
treated  as  a  single  asset  because  the 
loans  have  at  least  one  common 
characteristic,  including  cross  default 
provisions,  cross-collateralization  and 
other  similar  characteristics; 

(i)  Single  real  property  asset  shall 
mean — 

(1)  A  legally  separate  and  distinct  real 
property  asset,  with  a  book  value  of 
more  than  $400,000,  as  determined  by 
the  RTC,  in  which  the  RTC  holds  an 
undivided  or  controlling  interest;  or 

(2)  Two  or  more  legally  separate  and 
distmct  real  property  assets,  each  with 
a  book  value  of  more  than  $400,000,  as 
determined  by  the  RTC,  in  which  the 
RTC  holds  an  undivided  or  controlling 
interest,  which  may  be  logically  treated 
as  a  single  asset  because  the  assets  have 
at  least  two  common  characteristics, 
including  contiguity,  economic 
integration,  shared  utility  systems, 
former  common  ownership,  former 
common  operation,  common 
infrastructure  improvements,  common 
recreational  facilities  and  other  similar 
characteristics;  and 

(j)  Undivided  interest,  with  respect  to 
a  real  estate-related  asset,  shall  mean  an 
interest  which  gives  the  RTC  complete 
ownership  and  control  of  the 
disposition  of  such  asset. 


§  1640.13     Procedure  for  disposition  of  real 
estate-related  assets. 

The  RTC  shall  not  sell  or  otherwise 
dispose  of  a  real  estate-related  asset 
unless: 

(a)  The  RTC  has  assigned  the 
responsibility  for  the  management  and 
disposition  of  the  asset  to  a  qualified 
person  or  entity  to: 

(1)  Analyze  such  asset  on  an  asset-by- 
asset  basis  and  consider  alternative 
disposition  strategies  for  such  asset; 

(2)  Develop  a  written  management 
and  disposition  plan;  and 

(3)  Implement  that  plan  for  a 
reasonable  period  of  time;  or 

(b)  The  RTC  has  made  a 
determination  in  writing  fhat  a  bulk 
transaction  would  maximize  net 
recovery  to  the  RTC,  while  providing 
broad  participation  by  qualified  bidders, 
including  minority-  and  women-owned 
businesses. 

§1640.14    Exceptions. 
This  subpart  shall  not  apply  to: 
(a)  Real  estate-related  assets  that  are: 
(1)  Sold  simultaneously  with  a 
resolution  in  which  a  buyer  purchases 
a  significant  proportion  of  the  assets  and 
either  assumes  a  significant  proportion 
of  the  liabilities  or  acts  as  agent  of  the 
RTC  for  purposes  of  paying  insured 
deposits  of  an  institution  described  in 
section  21A(b)(3)(A)  of  the  Federal 
Home  Loan  Bank  Act.  (This  exemption 
applies  to  any  real  estate-related  asset 
for  which  the  RTC  has  granted  the  buyer 
an  option  to  purchase;  provided, 
hovyever,  if  at  the  expiration  of  such 
option  the  asset  remains  the  property  of 
the  RTC,  then  the  provisions  of  this 
subpart  and  section  21A(w)(3)  of  the 
Federal  Home  Loan  Bank  Act  shall  then 
apply  to  such  asset.);  or 

(2)  Transferred  by  the  RTC  to  a  new 
insured  depository  institution  organized 
by  the  RTC  pursuant  to  section 
11(d)(2)(F)  of  the  Federal  Deposit 
Insurance  Act  or  section 
21A(b)(10)(A)(iv)  of  the  Federal  Home 
Loan  Bank  Act; 

(b)  Any  assets  which  are  not  real 
estate-related  assets,  as  defined  in  this 
subpart; 

(c)  Any  real  estate-related  asset  for 
which  the  RTC  determines  in  writing 
that  a  disposition  not  in  conformity 
with  this  subpart  and  section 
21A(w)(3){A)  of  the  Federal  Home  Loan 
Bank  Act  will  bring  a  greater  return  to 
the  RTC. 


2lA(w)(2)  of  the  Federal  Home  Loan 
Bank  Act. 

By  order  of  the  Deputy  and  Acting  Chief 
Executive  Officer. 

Dated  at  Washington,  D.C.  this  I4th  dav  of 
September,  1994. 

Resolution  Trust  Corporation 

John  M.  Buckley,  Jr., 

Secretary. 

[PR  Doc.  94-23125  Filed  9-1&-94:  8  45  am] 

BILUNG  COM  671*-01^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-CE-83-^D;  Amendment  39- 
9024;  AD  91-25-08  R1] 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  421 C  and 
425  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


§  1 640. 1 5     Coordination  with  subpart  A  of 
this  part  and  section  2iA(w)(2)  of  the 
Federal  Home  Loan  Bank  Act 


Nothing  contained  in  this  subpart  B 
shall  supersede  the  requirements  of 
subpart  A  of  this  part  or  section 


SUMMARY:  This  amendment  revises 
Airworthiness  Directive  (AD)  91-25-08, 
which  currently  requires  repetitively 
inspecting  both  wing  front  spar  upper 
caps  for  cracks  on  certain  Cessna 
Aircraft  Company  (Cessna)  Models  421C 
and  425  airplanes,  and  repairing  cracks 
that  exceed  certain  limits.  This  action 
provides  the  option  of  incorporating  a 
certain  wing  spar  upper  cap  service  kit 
as  either  terminating  action  or  as  an 
extension  to  the  repetitive  inspections 
currently  required.  Wing  ftxjnt  spar 
upper  cap  cracks  at  the  main  landing 
gear  actuating  cylinder  attachment 
fitting  on  three  of  the  affected  airplanes 
prompted  this  action.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  wing  failure  caused  by 
excessive  wing  spar  cracking. 
DATES:  Effective  November  4,  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
4,1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Cessna  Aircraft  Company,  Customer 
Services,  P.O.  Box  1521,  Wichita. 
Kansas  67201.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Assistant  Chief         i 
Counsel.  Room  1558,  601  E.  12th  Street,   i 
JCansas  City.  Missouri  64106;  or  at  the       j 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr, 
Larry  Abbott,  Aerospace  Engineer,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Wichita. 
Kansas  67209;  telephone  (316)  946- 
4123;  facsimile  (316)  946-4407 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  would  apply  to 
certain  Cessna  Models  421C  and  425 
airplanes  was  published  in  the  Federal 
Register  on  April  20.  1994  (59  FR 
18768).  The  action  proposed  to  revise 
AD  91-25-08  by  maintaining  the  wing 
front  spar  upper  cap  repetitive 
inspectiori  and  possible  crack  ief^Bt0^ 
requirement,  and  adding  the  option  of 
incorporating  the  applicable  Cessna 
service  kits  to  either  eliminate  or  extend 
the  inspection  time  interval  (depending 
on  whether  cracks  are  found)  of  the 
repetitive  inspections.  The  proposed 
inspections  would  be  accomplished  in 
accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  ATTACHMENT  TO  SERVICE 
BULLETIN  (SB)  to  Cessna  SB  CQB91- 
8R1.  or  the  ACCOMPLISHMENT 
INSTRUCTIONS  attachment  to  Cessna 
SB  MEB91-7R1,  as  applicable.  The 
proposed  inspection-extending  or 
inspection-tenninating  modifications 
(optional)  would  be  accomplished  in 
accordance  with  the  instructions  to  the 
applicable  service  kits  that  are  included 
as  an  attachment  to  the  above- 
referenced  service  bulleVins. 

Interested  persons  have  been  afforded 
an  opportunity  to.participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  states  that,  although 
the  proposal  does  not  apply  to  the  serial 
number  airplanes  that  the  commenter 
owns,  all  16  hi-lock  pins  of  each  aft 
main  landing  gear  support  (part  number 
5122724-1  and  5122724-2)  were  found 
loose  during  an  annual  inspection.  The 
commenter  believes  that  the  above- 
referenced  main  landing  gear  supports 
are  located  in  the  same  general  area  as 
the  area  referenced  in  the  proposal,  and 
that  these  areas  share  the  same 
structural  loads.  For  these  reasons,  the 
commenter  proposes  expanding  the  rule 
to  include  an  inspection  of  these  main 
landing  gear  supports  as  well  as  the 
wing  front  spar  upper  caps.  The  FAA 
concurs  that  the  referenced  main 
landing  gear  supports  are  in  the  same 
general  area  as  the  wing  front  spar 
upper  caps  (between  the  main  landing 
gear  actuating  cylinder  attachment  and 
the  front  spar  wing  attach  fittings); 
however,  the  two  do  not  share  the  same 
structural  loads.  The  main  landing  gear 


supports  incur  loads  from  the  landing 
gear  while  the  upper  spar  caps  incur 
loads  from  the  gear  retraction  cylinder. 
This  AD  is  written  only  to  detect  and 
correct  wing  front  spar  upper  cap 
cracking  because  the  FAA  identified 
this  as  an  unsafe  condition  that  needed 
AD  corrective  action.  The  FAA  will 
evaluate  service  difficulty  reports  on  the 
main  landing  gear  supports,  and.  if 
found  necessary,  will  initiate  applicable 
rulemaking  at  that  time.  The  AD  is 
unchanged  as  a  result  of  this  comment. 

After  careful  review  of  all  available 
information  including  the  comment 
referenced  above,  the  FAA  has 
ietermined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  551  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
3  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $90,915.  This  figure 
does  not  take  into  account  the  cost  of 
repetitive  inspections  nor  the  cost  of  the 
optional  inspection-extending  or 
inspection-terminating  service  kit 
installations.  The  FAA  has  no  way  of 
determining  how  many  repetitive 
inspections  each  operator  would  incur 
over  the  lifetime  of  the  airplane. 

In  addition,  the  FAA  estimates  52 
workhours  to  install  service  kits  on  the 
spar  caps  at  an  average  labor  rate  of 
approximately  $55  an  hour,  and  $1,050 
cost  per  airplane  for  service  kit  parts. 
Based  on  these  figures,  the  cost  for  the 
optional  service  kit  installations  on  U.S. 
operators  would  be  $2,154,410  or  $3,910 
per  airplane.  After  incorporation  of 
these  kits,  the  repetitive  inspections 
would  be  terminated  or  the  number  of 
repetitive  inspections  would  be  reduced 
depending  on  whether  the  spar  was 
cracked. 

The  Cessna  Aircraft  Company  has 
informed  the  FAA  that  67  SK421-142 
(-1  or  -2)  or  SK425^4  (-1  or  -2) 
service  kits  have  been  sold,  thus 
reducing  or  terminating  the  inspections 
for  the  particular  airplane  wing  front 
spar  upper  cap  that  the  kit  is  installed 
on.  Repetitive  inspections  are  no  longer 
required  on  the  airplane  if  both  wing 
front  spar  upper  caps  have  service  kits 
incorporated,  and  these  kits  are 
incorporated  without  cracks  present. 
The  FAA  has  no  reasonably  available 
means  of  finding  out  how  many 


inspection  reductions  (kit  incorporated 
with  cracks)  and  how  many  inspection 
terminations  (kit  incorporated  without 
cracks)  are  involved,  or  how  many 
airplanes  incorporated  a  left  wing  kit 
(-1)  and  a  right  wing  kit  (-2).  With  this 
in  mind,  the  FAA  does  not  know  exactly 
how  much  this  reduces  the  cost  of  the 
inspections  and  optional  modification 
portion  of  this  AD  on  U.S.  operators; 
however,  the  FAA  would  estimate  this 
cost  reduction  at  around  $125,000,  thus 
reducing  the  optional  modification 
portion  of  this  AD  from  a  Heetwide  cost 
impact  of  $2,154,410  to  $2,029,410.  This 
estimate  is  based  on  taking  the  average 
workhour  per  wing  of  26  workhours  (2 
wings  =  52  workhours)  times  the 
average  labor  rate  of  $55  per  hour  plus 
the  average  cost  df  the  different  kits. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  tbis  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  numtier  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv   ■ 
removing  AD  91-25-08,  Amendment 
39-8109  (56  FR  60056,  November  27. 
1991).  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows: 

01-25-08  Rl  Cessna  Aircraft  Company: 
Amendment  39-9024;  Docket  No.  91- 
CE-«3-AD;  Revises  AD  91-25-08, 
Amendment  39-8109. 
Applicability:  The  following  mode!  and 

serial  number  airplanes,  certificated  in  any 

categoiy: 


Model 


421C 
425  .. 


Serial  Nos. 


42100801  through  421 01 807. 
42&-0002  through  425-0236. 


Compliance:  Required  initially  upon  the 
accumulation  of  3,000  hours  time-in-service 
(TIS)  or  within  the  next  50  hours  TIS  after 
the  effective  date  of  this  AD.  whichever 
m.curs  later,  unless  already  accomplished 
within  the  last  300  hours  tlS,  and  thereafter 
us  indicated  in  the  body  of  this  AD. 

Note  1:  The  compliance  times  specified  in 
this  AD  take  precedence  over  those 
referenced  in  the  applicable  service 
information. 

To  prevent  wing  failure  caused  by 
excessive  wing  spar  cracking,  accomplish  the 
following: 

(a)  Fluorescent  penetrant  inspect  both  the 
left  and  right  wing  ftxint  spar  upper  caps  for 
cracks  t)etwecn  the  main  landing  gear 
actuating  cylinder  attachment  and  the  front 
spar  wing  attach  fittings  in  accordance  with 
the  ACCOMPLISHMENT  INSTRUCTIONS 
section  of  ATTACHMENT  TO  SERVICE 
BULLETIN  (SB)  to  Cessna  SB  CQB91-8R1 .  or 
the  ACCOMPLISHMENT  INSTRUCTIONS 
attachment  to  Cessna  SB  MEB91-7Ri,as 
applicable. 

(b)  If  any  crack  is  found  that  is  parallel 
(inboard— outboard)  to  the  top  of  the  spar 
cap.  install  the  applicable  SK421-142  or 
SK425-44  service  kit  (-1  for  left  spar  cap  and 
-2  for  right  spar  cap)  in  accordance  with 
instructions  to  the  applicable  service  kit 
(included  with  the  service  bulletins 
referenced  in  paragraph  (a)  of  this  AD)  at  the 
times  that  correspond  with  the  following 
crack  lengths,  and  reinspect  (as  applicable)  as 
specified  in  paragraph  (d)  of  this  AD: 

(1)  If  equal  to  or  less  than  2.0  inches  in 
length,  within  the  next  200  hours  TIS: 

(2)  If  more  than  2.0  inches  and  less  than 

2  5  inches  in  length,  within  the  next  50  hours 
TIS;  or 

(3)  If  2.5  or  more  inches  in  length,  prior  to 
further  flight. 

(c)  If  any  crack  (regardless  of  length)  is 
found  that  is  not  parallel  (inboard  -  outboard) 
to  the  top  of  the  spar  cap,  prior  to  further 
flight,  otitain  a  repair  scheme  &x>m  the 
manufacturer  through  the  Wichita  Aircraft 
Certification  Office  (ACO),  incorporate  this 
repair  scheme,  and  reinspect  as  specified  in 
paragraph  (d)  of  this  AD. 


(d)  Reinspect  (fluorescent  penetrant)  the 
left  and  right  wing  front  spar  upper  caps  for 
cracks  in  accordance  with  those  procedures 
specified  in  paragraph  (a)  of  this  AD  at 
intervals  presented  within  the  applicable 
criteria  below: 

(1)  With  cracks  less  than  or  equal  to  2.0 
inches  in  length  that  are  parallel  (inboard— 
outboard)  to  the  top  of  the  spar  cap,  at  50- 
hour  TIS  inter\-als  until  the  applicable 
service  kit  is  installed  in  accordance  with 
paragraph  (b)  of  this  AD,  and  then  reinspect 
thereafter  at  intervals  not  to  exceed  600  hours 
TIS. 

(2)  With  cracks  found  and  the  applicable 
SK421-142  or  SK425-44  service  kit  (-1  for 
left  spar  cap  and  -2  for  right  spar  cap) 
incorporated,  at  600-hour  TIS  intervals. 

(3)  With  no  cracks  found  and  the 

.     applicable  SK421-142  or  SK425-44  service 
kit  (-1  for  left  spar  cap  and  -2  for  right  spar 

.    cap)  not  incorporated,  at  300-hour  TIS 
intervals;  or 

(4)  With  no  cracks  found  and  the 
applicable  SK421-142  or  SK425-44  service 
kit  (-1  for  left  spar  cap  and  -2  for  right  spar 
cap)  incorporated,  no  repetitive  inspections 
required. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21  197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  of>erate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  ACO, 
1801  Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209.  The  rw^uesl 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  thts  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(g)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  ATTACHMENT  TO 
SERVICE  BULLETIN  to  Cessna  Service 
Bulletin  CQB91-8R1.  or  the 
ACCOMPUSHMENT  INSTRUCTIONS 
attachment  to  Cessna  Service  Bulletin 
MEB91-7R1.  as  applicable.  The  modification 
required  by  this  AD  shall  be  accomplished  in 
accordance  with  Cessna  SERVICE  KIT 
SK421-142.  ri.ited  )uly  3,  1993,  or  Cessna 
SERVICE  KIT  SK425-»4,  dated  November  6. 
1992.  as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Cessna  Aircraft  Company,  P.O. 
Box  7704,  Wichita,  Kansas  67277.  Copies 
may  be  inspected  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel.  Room 
1558,  601  E.  12th  Strwt.  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC. 

(h)  This  anjendment  (39-9024)  revises  AD 
91-25-08,  Amendment  39-6109. 

(i)  This  amendment  (39-9024)  becomes 
effective  on  November  4. 1994. 


Issued  in  Kansas  City,  Missouri,  on 
September  12,  1994. 

Bairy  D.  ClemenU, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Senice. 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  799 
(Docket  No.  940960-4260] 
RIN  0694-AB03 

Transfer  of  the  International  Space 
Station  From  the  USMLjo  the  CCL 
(ECCN  9A04A)     ^^ 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL).  which 
identifies  those  items  subject  to 
Department  of  Commerce  export 
controls.  This  final  rule  amends  Export 
Control  Classification  Number  (ECCN) 
9A04A  to  include  the  international 
space  station  and  all  components,  parts, 
accessories,  attachments  and  associated 
equipment  specially  designed,  modified 
or  configured  therefor.  The  international 
space  station  is  being  built  under  the 
supervision  of  the  U.S.  National 
Aeronautics  and  Space  Administration 
(NASA),  and  NASA's  international 
partners:  the  space  agencies  of  Japan. 
Canada  and  Russia,  and  the  European 
Space  Agency.  The  Department  of  State 
will  publish  a  separate  rule  that 
removes  the  space  station  from  the 
United  States  Munitions  List  (USML). 
EFFECTIVE  DATE:  September  19. 1994. 

FOR  FURTHER  INFORMATKJN  CONTACT: 

Jerald  Beiter,  Office  of  Technology  and 
Policy  Analysis,  Telephone:  (202)  482- 
3351. 

SUPPLEMENTARY  INFORMATION: 

t 

Background 

On  November  16,  1990,  President 
Bush  signed  Executive  Order  12735  on 
Chemical  and  Biological  Weapons  and 
directed  various  other  export  control 
measures.  The  measures  directed  by  the 
President  included  the  removal  from  the 
USML  (see  22  CFR  part  121)  of  all  items 
contained  on  the  COCOM  dual-use  list 
(i.e.  the  International  Industrial  List), 
unless  U.S.  national  security  interests 
would  be  jeopardized.  To  implement      j 
this  part  of  the  directive,  the  Space         ' 
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Technical  Working  Group  (STWG).  was 
established.  The  group  consists  of 
representatives  from  the  Departments  of 
State,  Commerce,  and  Defense,  as  well 
as  other  U.S.  Government  agencies.  The 
STWG  recommf^nded  movement  of 
certain  non-military  spacecraft, 
including  the  international  space 
station,  from  the  USML  to  the  CCL. 
Further,  on  March  10,  1994.  an 
in'eragency  Space  Station  Export 
Controls  Steering  Committee 
recommended  sevenl  steps  in  the  area 
of  U.S.  export  controls  that  are 
necessary  for  NASA  to  advance  its 
international  space  station  program;  one 
of  those  steps  involved  the  movement  of 
the  international  space  station  it.self 
from  export  control  under  the  USML  to 
control  under  the  CCL,  as  well  as  all 
components,  parts,  accessories, 
attachments  and  associated  equipment 
specially  designed,  modified  or 
configured  for  the  international  space 
station. 

In  addition  to  the  removal  of 
international  space  station  commodities 
from  the  USML,  the  State  Department  is 
removing  from  the  USML  certain 
software  and  technology  related  to  the 
international  space  station,  which 
software  and  technology  are  not 
captured  under  Category  XV(f)  of  the 
USML.  Such  software  and  technology 
not  captured  under  Category  XV(f)  of 
the  USML  are  currently  captured  on  the 
CCL  at  ECCNs  9D*)6G  and  9E9f)G  and 
will  remain  under  those  ECCNs. 

Although  the  Export  Administration 
Act  of  1979  (EAA)  expired  on  August 
20,  1994.  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  determined  ihnt,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA.  as  amended,  shall  be  carried 
out  under  Executive  Order  12924  of 
August  19.  1994.  so  as  to  continue  in 
full  force  and  effect  and  amend,  as 
necessary,  the  export  control  system 
heretofore  maintained  by  the  Export 
Administration  Regulations  issued- 
under  »hp  EAA. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined^ 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  .l.SOl 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0005, 0694-0010. 0694-0013,  and 
0694-0073. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 


assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  by  any  other  law,  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  pyblir 
participation,  and  a  delay  in  the  t 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Tnerefore.  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess.  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration.  Department  of 
Commerce.  P.O.  Box  273.  Washington, 
DC  20044. 

List  of  Subjects  in  15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  799  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  is  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
Part  799  continues  to  read  as  follows: 

Authority:  50  l'  S  C.  j\pp.  5.  as  amt'tided; 
Pub.  L.  264,  59  Stat.  619  (22  U  S  C.  287c).  as 
amended;  Pub.  L.  90-351,  82  Stat   197  (18 
II  S.C  2510  et  seq),  as  amended;  sec.  101 , 
Pub  L  93-153,  87  Stat.  576  (30  US  C.  185). 
as  amended;  sec.  103.  Pub.  L.  94-163,  89 
.Stat.  877  (42  D.S  C.  6212),  as  amended;  sees. 
201  and  201(ll)(f).  Pub.  L  94-258.  90  Stat. 
309  (10  use.  7420  and  7430(e)).  as 
amended;  Pub.  L.  95-223.  91  Stat.  1626  150 
I'  S  C.  1701  et  seq].  Pub.  L.  9.S-242.  92  Stat. 
120  (22  use.  3201  et  seq.  and  42  U  S  C. 
2139a);  sec.  208.  Pub.  L.  95-372.  92  Stat  668 
(43  use.  1354);  Pub.  L  96-72.  93  Stat  503 
(50  use.  App.  2401  et  seq),  as  amended; 
Pub.  L.  102-484.  106  Stat.  2575  (22  US  e. 
6004);  sec.  125.  Pub.  L  99-64.  99  Slat.  156 
(46  use.  466c);  E.O.  11912  of  April  13.  1976 
(41  FR  15825.  April  15,  1976).  E  O  12002  of 
Inly  7.  1977  (42  FR  35623.  )uly  7,  1977).  as 
amended;  E.O.  12058  of  May  il.  1978  (43  FR 
20947.  Mav  16.  1978;  E.O  12214  of  May  2. 
1980  (45  FR  29783,  .May  6,  1980).  E  O.  12735 
of  November  16.  1990  (55  FR  48587, 
November  20.  1990),  as  continued  by  Notice 
of  November  12,  1993  (S8  FR  60.361, 
November  15,  1993);  E  O  12867  of 
September  30.  1993  158  FR  51747.  October  4. 


1993):  E.O.  12868  of  September  30.  1993  (58 
FR  51749,  October  4,  1993);  E.O.  12918  of 
May  26.  1994  (59  FR  28205,  May  31,  1994); 
and  E.O.  12924  of  August  19,  1994  (59  FR 

43437.  August  23.  1994). 

PART  79*— [AMENDED] 

2.  In  Supplement  No.  1  to  Section 
799.1  (the  Commerce  Control  List), 
Category  9  (Propulsion  Systems  and 
Transportation  Equipment),  ECCN 
9A04A  is  revised  to  read  as  follows: 

9A04A     "Spacecraft"  (not  including 
their  payloads)  as  follows,  and  specially 
designed  components  therefor: 

Note  1:  (For  the  control  status  of  products 
contained  in  "spacecraft"  payloads,  see  the 
appropriate  Categories  ) 

Note  2:  Exporters  requesting  a  validated 
license  from  the  Department  of  Commerce  for 
items  other  than  those  sp)eciried  in  9A04 
must  provide  a  statement  from  the 
Department  of  State,  Office  of  Defense  Trade 
Controls,  verifying  that  the  item  intended  for 
exp)ort  is  under  the  licensing  jurisdiction  of 
the  Department  of  Commerce. 

Requirements 

Validated  License  Required:  QSTVWYZ 
Unit:  Equipment  in  number;  Parts  and 

accessories  in  $  Value 
Reason  for  Control:  N^ 
GLV:  $0 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Commercial  Communication 
Satellites,  except  those  with  the 
following  characteristic: 

a.l.  Anti-jam  capability:  Antennas 
and/or  antenna  systems  with  the  ability 
to  respond  to  incoming  interference  by 
adaptively  reducing  antenna  gain  in  the 
direction  of  the  interference; 

a. 2.  Antennas: 

a. 2. a.  With  aperture  (overall 
dimensions  of  the  radiating  ponion(s)  of 
the  antennas)  greater  than  30  feet;  or 

a.2.b.  With  all  sidelobes  less  than  or 
equal  to  -35db;  or 

a.2.c.  Designed,  modified  or 
configured  to  provide  coverage  area  on 
the  surface  of  the  earth  less  than  200  nm 
in  diameter,  where  "coverage  area"  is 
defined  as  that  area  on  the  surface  of  the 
earth  that  is  illuminated  by  the  main 
beam  width  of  the  antenna  (which  is  the 
angular  distance  between  half  power 
points  of  the  beam); 

a. 3.  Designed,  modified  or  configured 
for  intersatellite  data  relay  links  that  do 
not  involve  a  ground  relay  terminal 
("cross-links"); 

a. 4.  Spacebome  baseband  processing 
equipment  that  uses  any  technique 
other  than  frequency  translation  which 
can  be  changed  on  a  channel  by  channel 
basis  among  previously  assigned  fixed 
frequencies  several  times  a  day; 


a. 5.  Employing  any  of  the 
cryptographic  items  controlled  under 
Category  XIII(b)  of  the  U.S.  Munitions 
List  (USML); 

a. 6.  Employing  radiation-hardened 
devices  controlled  elsewhere  in  §  121.1 
of  the  ITAR  (22  CFR  121.1)  that  are  not 
"embedded"  in  the  satellite  in  such  a 
way  as  to  deny  physical  access.  (For 
purposes  of  this  subparagraph 
"embedded"  means  that  the  device 
cannot  feasibly  either  be  removed  from 
the  satellite  or  used  for  other  purposed); 

a. 7.  Having  propulsion  systems  that 
permit  acceleration  of  tlie  satellite  on- 
orbit  (i.e.  after  mission  orbit  injection)  at 
rates  greater  than  0.1  g;  \  ' 

a. 8.  Having  attitude  control  anj 
determination  systems  designed  to 
provide  spacecraft  pointing 
determination  and  control  better  than 
0.02  degrees  per  axis;  or 

a. 9.  Having  orbit  transfer  engines 
("kick-motors")  that  remain 
permanently  with  the  spacecraft  and  are 
capable  of  being  restarted  after 
achievement  of  mission  orbit  and 
providing  acceleration  greater  than  1  g. 
(Orbit  transfer  engines  that  are  not 
designed,  built,  and  shipped  as  an 
integral  part  of  the  satellite  are 
controlled  under  Categorj-  IV  of  the 
USML). 

b.  (Reserved) 

c.  Other  "spacecraft",  not  controJled 
under  Category  XV  of  the  USML. 

Note:  9A04.C  includes  the  international 
space  station  being  developed,  launched  and 
operated  under  the  super\ision  of  the  U.S. 
National  Aeronautics  and  Space 
Administration. 

Note  1:  Transferring  registration  or 
operational  control  to  any  foreign  p>erson  of 
any  satellite  controlled  by  this  entry  must  be 
authorized  by  an  individual  validated 
license.  This  requirement  applies  whether 
the  satellite  is  physically  located  in  the 
United  States  or  abroad. 

Note  2:  All  communication  satellites 
identified  in  paragraphs  a.l.  through  a.9.  of 
this  ECCN,  and  specially  designed 
components,  parts,  accessories,  attachments, 
associated  equipment,  and  ground  support 
equipment  thereof,  require  a  license  from  the 
Department  of  State.  Office  of  Defense  Trade 
ConUx)ls  (see  Category  XV  of  the  USML). 

Dated:  September  14, 1994. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export 

Administration. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Counterfeit  Drugs 
Enforcement  Activities  } 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  enforcement  activities.  The 
amendment  designates  FDA  officers  or 
employees  who  have  been  issued 
official  credential  FDA-200D  to 
administer  oaths  and  affirmations  for 
use  in  any  prosecution  or  proceeding 
under  or  in  the  enforcement  of  any  law 
enforced  by  FDA. 

EFFECTIVE  DATE:  September  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Paolino,  Jr.,  Office  of  Criminal 
Investigations  (HFC-300),  Food  and 
Drug  Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-294^030,  or 
Ellen  Ravvlings,  Division  of  Management 
Systems  and  Policy  (HFA-340),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  regulations  for 
delegations  of  authority  for  §  5.35 
Enforcement  activities  (21  CFR  5.35)  by 
designating  FDA  officers  and  employees 
who  have  been  issued  official  credential 
FDA-200D,  Special  Authority  for 
Criminal  Investigators,  the  authority  to 
administer  oaths  and  affirmations  for 
use  \n  any  prosecution  or  proceeding 
under  or  in  the  enforcement  of  any  law 
enforced  by  FDA.  This  authority  is  the 
same  as  that  delegated  to  holders  of 
FDA-200A  and  FDA-200B  credentials. 
This  authority  may  not  be  redelegated. 

List  af  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies).  Imports.  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 

PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

IJThe  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
use.  138a,  2271;  15  U.S.C.  638,  1261-1282, 


3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Labeling  Act  (15  U.S.C.  1451-1461);  21 
U.S.C.  41-50,  61-63,  141-149,  467f.  679(b). 
801-886,  1031-1309;  sees.  201-003  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
use.  321-394):  35  U.S.C.  156;  sees.  301. 
302,  303.  307,  310,  3li.  351.  352,  361,  362. 
1701-1706,  2101,  2125,  2127.  2128  of  the 
Public  Health  Service  Act  (42  U.S.C.  241, 
242,  242a,  2421,  242n,  243,  262.  263,  264, 
265,  300u-300u-5,  300aa-l.  300aa-25. 
300aa-27,  300aa-28);  42  U  S.C.  1395y, 
3246b,  4332,  4831(a),  10007-10008;  E.O. 
11490,  11921,  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vacei,^e  Injury  Act 
of  1986,  Pub  L.  99-660  (42  U.SC  300aa-l 
note). 

2.  Section  5.35  is  amended  by  adding 
new  paragraph  (b)(3)  to  read  as' follows: 

§  S.35    Enforcement  activities. 

*  •         *         *         » 

(b)(3)  To  administer  oaths  and 
affirmations  under  section  1  of  the  act 
of  January  31,  1925  (Ch.  124,  43  Stat. 
803);  sections  12  to  15  of  Reorganization 
Plan  No.  IV,  effective  June  30. 1940;  and 
Reorganization  Plan  No.  1  of  1953. 
effective  April  11.  1953. 

•  •         •         •         * 

Dated:  September  9. 1994. 

Gary  Dykstra, 

Acting  Associate  Commissioner  for 
Regu  la  toty  Affa  irs . 

|FR  Doc.  94-23036  Filed  9-16-94;  8:45  ami 

BILLIKK:  code  416<M>1-F 


DEPARTMENT  OF  StAIE 

Bureau  of  Political-Military  Affairs 

22  CFR  Part  121 
[Public  Notice  2056]' 

Amendments  to  the  International 
Traffic  in  Arms  Regulations  (ITAR) 

AGENCY:  Department  of  State. 
ACTION:  Final  rule. 

SUMMARyVtIiPs  final  rule  amends  the 
regulations  implementing  section  38  of 
the  Arms  Export  Control  Act.  which 
governs  the  export  of  defense  articles 
and  defense  services.  Specifically,  this 
rule  moves  ft-om  the  controls  of  Category 
XV  of  the  USML  to  those  of  entry  9A04 
of  the  Commerce  Control  List  (CCL)  the 
international  space  station  being  built 
under  the  supervision  of  the  National    L 
Aeronautics  and  Space  Administration 
(NASA)  and  NASA's  international 
partners:  the  space  agencies  of  Japan, 
Canada,  the  European  Space  Agency, 
and  Russia.  This  movement  applies  to 
the  space  station  itself,  as  well  as  all 
components,  parts,  accessories, 
attachments  and  associated  equipment 
specifically  designed,  modified  or 
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configured  for  the  space  station,  and  all 
directly  related  tetJinical  data,  software 
arKl  services  for  those  items,  except  for 
SU(ii  data,  software  and"s«»r\'H  t?s  which 
are  controlled  under  (Jatejcory  XV  I0  of 
the  U.S.  Munitions  Uat  fUSML).  This 
rule  reduces  the  burden  on  expoiters  by 
removing  both  the  above-cited  hardware 
and  software  and  technical  d  ita  from 
the  controls  of  the  International  Traffic 
in  Arras  Regulations  (ITAR). 

The  Department  of  t-onimen.e  is 
publishing  separately  a  final  rule  under 
the  provisions  of  the  Kxport 
Administration  Regulations,  to  amend 
the  relevant  Export  Commodity  Control 
Number  (ECTJM)  category,  i.e..  9An4.  to 
add  the  international  space  station  and 
all  its  specifically  designed,  .nindified. 
or  configured  components,  pnrts, 
accessories,  attachments  and  as<;ociated 
equipment,  software,  and  te<  hni(.al  data 
and  services  not  captured  undor 
Categor>'  XV  (f)  of  the  USML.  which 
items  are  being  moved  as  a  result  of  this 
rule. 

EFFECTIVE  DATE:  This  nile  will  fake  effect 
upon  S»pleinh<>r  19.  1QQ4 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Peoples,  Offii  e  of  Defense 
Trade  Controls,  Departmnnt  of  State, 
telephone  number  70rt-a73-ftftl9,  fax 
7()3-«7!S-Bfi47. 

SUPPt.EMENTARY  INFORMATION:  Uti 
November  16.  1900,  President  Bush 
directed  that  the  United  States 
Government  "remove  from  the  USML 
oil  items  contained  on  the  CjOCjOM  dual 
use  list  unless  significant  US  notional 
se<:urity  interests  would  be 
jeopardized."  (Vol.  26.  No.  46  Weekly 
Compilation  of  Presidential  Documents 
p.  1839. 1  To  implement  this  diretjtivo, 
the  Department  of  State  established 
several  inter-agency  working  groups  to 
identify  where  overlaps  of  items  on  the 
USML  and  the  COCOM  dual  use  list 
'  existed  and  whether  removal  of  these 
items  from  the  USML  would 
significantly  jeopardize  U.S.  national 

security. 

One  dT  these  inter-agency  groups,  the 
Spare  Technical  Working  Group 
ISTWG),  identified  non-military 
spac«t.Taft  as  an  item  involving  such  an 
overlap  and  recommended  movement  of 
all  non-military  space«:rift  from  the 
USML  to  the  Commerce  Control  List 
(CCL),  except  where  such  movement 
would  "significantly  jeopardize  U.S. 
national  security."  Among  those 
spacecraft  identified  as  con.stitutingan 
overlap  and  recommended  for 
movement  to  the  CCL  was  the 
intemational  space  station  being  built 
by  NASA  and  its  intemational  partners. 

On  September  5,  1991.  the 
Department  published  in  the  Federal 


Register  an  advance  notii*  of  proposed 
rule-making,  establishing  a  new 
Category  XV  on  the  USML  for  spacecraft 
and  related  systems  (56  FR  43894)  and 
advising  that  a  series  of  proposed  rules 
would  follow.  A  final  rule  formally 
creating  category  XV  for  Space«:ran 
Systems  and  Associated  Equipment  was 
published  in  the  Federal  Register  on 
April  27,  1992  (.S7  FR  15227). 

In  late  1993,  President  Clinton 
directed  NASA  to  add  the  Russian 
Space  Agency  as  a  partner  to  its 
intemational  space  station  program  and 
instmcted  other  U.S.  Government 
agencies  to  provide  the  neccs.sary 
assistance  to  NASA  to  eiuible  it  to 
continue  to  carry  out  that  program.  An 
inter-agency  Space  Station  Export 
Control  Steering  Committee  met  on 
March  10. 1994.  and  recxiramended 
several  steps  in  the  area  of  U.S.  export 
controls  wnich  will  be  necessary  for 
NASA  to  advance  its  internatioa.il  space 
station  program.  One  of  the 
recommended  steps  is  the  movement  of 
the  intemational  space  station  itself 
from  export  control  under  the  ItSML  to 
the  control  of  the  CCL. 

The  Department  agrees  with  the 
recommendation  of  the  interagency 
committee;  accordingly,  the  IDepartment 
is  removing  from  the  USML  and  the 
Department  of  Commerce  is  placing 
under  the  control  of  Export  Control 
Classification  Number  (ECCN)  9A04  of 
the  CCL  the  following  items:  the 
intemational  space  station  and  all 
components,  parts,  accessories, 
attachments,  and  as.'<o<:iated  equipment 
specifically  designed,  modified  or 
configured  for  the  international  space 
station,  as  well  as  all  directly  related 
tw-hnical  data,  software  and  services  for 
those  items,  except  for  that  data, 
software  and  services  which  is 
controlled  under  Category  XV  (f)  of  the 
t^SML. 

For  purposes  of  clarifirafion,  this  rule 
makes  two  additional  minor  changes, 
which  have  been  requested  by  U.S. 
industry,  to  the  language  of  Category  XV 
of  the  USML  for  purposes  of 
clarification.  In  paragraph  ('.)(2)(ii),  the 
word  "all"  has  been  inserted  to  indicate 
that  all  sidelobes  on  the  relevant 
satellite  must  be  less  than  or  equal  to 
-35dB  in  order  for  that  parameter  to 
control  the  .satellite  under  the  USML. 
Several  U.S.  «,ompanies  have  indicated 
to  the  STWG  that  virtually  all  satellites 
have  one  or  more  sidelobes  which  are 
less  than  or  equal  to  -35dB;  the 
parameter  is  intended  to  rapture  only 
those  few  commerrial  communications 
satellites  in  which  all  sidelobes  fall 
under  the  cited  parameter. 

In  Category  XV,  paragraph  (0, 
invoh/lng  tecJinicai  data  and  defense 


.services,  the  first  sentence  has  been 
corrected  to  show  coverage  of  paragraph 
(f)  over  precedii\g  paragraphs  la) 
through  (e).  Instead  of  (a)  through  (0-  In 
addition,  the  wording  of  the  final  t-.vo 
sentences  of  the  paragraph  has  been 
amended  to  clarify  the  foct  that  those 
two  sentences  are  directed  only  at  the 
spacecraft  whitii  have  been  moved  off 
the  USML  to  the  CCL. 

This  amendment  involves  a  foreign 
affairs  furiction  of  the  United  States  and 
thus  is  excluded  from  the  major  rule 
protedures  of  Executive  Order  12291 
(46  FR  13193)  and  the  procedures  of  the 
Arfminislratlve  Procedure  Act  (5  U.S.C 
553  and  554). 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  Munitions,  Exports. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  22  CFR  subchapter  M, 
part  121  is  amended  as  follows; 

PART  121— THE  UNITED  STATES 
MU^rTKDNS  LIST 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Sec«.  2.  38.  and  71.  Pulj.  U  90- 
628.  90  Slat.  744  (22  U.S.C  2752.  2778. 
2797);  E.G.  11958.42  FR  431 1,  3  CFit.  1977 
Comp.  p.  79;  22  U.S.C  2858. 

2.  In  §  121.1,  Category  XV  is  amei>ded 
by  revising  paragraphs  (c)  introductory 
text.  (c)(2)(ii),  and  (f),  and  adding  a 
NOTE  reading  as  follows: 

$t2l.1    Ger>eraL  The  United  States 

Munlttons  List 


Category  XV — Spacecraft  Systems  and 
Associated  Lquipmenl 

«         *         *         •         • 

(c)  Communications  satellites 
(excluding  ground  stations  end  th^ir 
associated  equipment  and  technirjjf  data 
rK)t  enumerated  elsewhere  in  §  121.1  of 
this  subchapter  for  controls  on  such 
ground  stations,  .seethe Commerce 
Control  List)  with  any  of  the  following 
characteristics: 

•  •         •         •         • 

(2)'    •    • 

(ii)  With  ail  sidelob*«s  less  than  or 
equal  to  -  35dB; or 

•  •         *         *         • 

(f)  Technit^l  data  (as  defined  in 
§  120.21  of  this  subchapter)  and  defen!>e 
ser»^ices  (as  defined  in  §  120.8  of  this 
subchapter)  directly  related  to  the 
defense  articles  in  paragraphs  (a) 
through  (c)  of  this  category.  (See  §  125.4 
for  exceptions.)  Technical  data  direiily 
related  to  the  manufacture  or 
produdion  of  any  defense  articles 
enumerated  elsewhere  in  this  category 
that  are  designated  as  Significant 


Military  Equipment  (SME)  shall  itself  be 
designated  SME.  In  addition,  detailed 
design,  development,  production  or 
manufacturing  data  for  all  spacecraft 
systems  and  for  specifically  designed  or 
modified  components  for  all  spacecraft 
systems,  regardless  of  which  U.S. 
Government  agency  has  jurisdiction  for 
export  of  the  spacecraft.  (See  §  125.4  for 
exceptions.)  This  coverage  by  the  U.S. 
Munitions  List  of  detailed  design, 
development,  manufacturing  or 
production  information  directly  related 
to  satellites  which  are  not  otherwise 
under  the  control  of  this  section  does 
not  include  that  level  of  technical  data 
(including  marketing  data)  necessary 
and  reasonable  for  a  purchaser  to  have 
assurance  that  a  U.S.-built  item 
intended  to  operate  in  space  has  been 
designed,  manufactured,  and  tested  in 
conformance  with  specified  contract 
requirements  (e.g.,  operational 
performance,  reliability,  lifetime, 
product  quality,  or  delivery 
expectations),  as  well  as  data  necessary 
to  evaluate  in-orbit  anomalies  and  to 
operate  and  maintain  associated  ground 
equipment. 

Note:  The  intemational  space  station,  being 
develop)ed.  launched  and  of>erated  under  the 
supervision  of  the  National  AeronauUcs  and 
Space  Administration,  is  controlled  for 
export  purposes  under  the  Export 
Administration  Regulations. 

Dated:  July  30. 1994. 
Lynn  E.  Davis, 

Under  Secretary  of  State  for  Arms  Control 
and  International  Security  Affairs. 
[FR  Doc.  94-20988  Filed  9-16-94;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  600 

Institutional  Ehgibihty  Under  the 
Higher  Education  Act  of  1965,  as 
Amended 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations,  correction, 
compliance  with  information  collection 
requirements. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  Institutional 
Eligibility  Under  the  Higher  Education 
Act  of  1965,  as  Amended  to  add  the 
Office  of  Management  and  Budget 
(0MB)  control  numbers  to  certain 
sections  of  the  regulations.  Those 
sections  contain  information  collection 
requirements  approved  by  0MB.  The 
Secretary  takes  this  action  to  inform  the 
public  that  these  requirements  have 
been  approved,  and  therefore  affected 
parties  must  comply  with  them.  The 


Secretary  also  corrects  an  error  in  the 
preamble  to  these  regulations  published 
in  the  Federal  Register  on  April  29. 
1994. 

EFFECTIVE  DATE:  September  19.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cheryl  Leibovilz.  U.S.  Department  6f 
Education,  400  Maryland  Avenue,  SW.. 
Room  4318,  ROB-3^  Washington,  DC 
20202.  Telephone  (202)  708-7888. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-«77-8339 
between  8  a.m.,  and  8  p.m.,  Eastem 
time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On  April 
29,  1994,  final  regulations  were 
published  in  the  Federal  Register 
governing  Institutional  Eligibility  Under 
the  Higher  Education  Act  of  1965,  as 
Amended  (59  FR  22324).  Compliance 
with  information  collection 
requirements  in  34  CFR  600.5,  600.7, 
600.10,  600.20.  600.30.  and  600.31  was 
delayed  until  those  requirements  were 
approved  by  0MB  under  the  Paperwork 
Reduction  Act  of  1980.  On  July  25,  1994 
OMB  approved  those  information 
collection  requirements  under  that  Act; 
therefore  affected  parties  must  now 
comply  with  those  requirements. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined  under  5  U.S.C. 
553(b)(B)  that  proposed  rulemaking  is 
unnecessary  and  contrary  to  the  public 
interest  and  that  a  delayed  effective  date 
is  not  required  under  5  U.S.C.  553(d)(3). 

List  of  Subjects  in  34  CFR  Part  600 

Administrative  practice  and 
procedure.  Colleges  and  universities, 
Consumer  protection,  Education,  Grant 
programs— education,  Loan  programs — 
education,  Reporting  and 
recordkeeping.  Student  aid. 

Dated:  September  12,  1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply.) 

The  Secretary  amends  Part  600  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

■* 


PART  600— INSTITUTIONAL 
ELIGIBILITY  UNDER  THE  HIGHER 
EDUCATION  ACT  OF  1965,  AS 
AMENDED 

1.  The  authority  citation  for  Part  60o 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1088, 1091. 1094. 
1099b.  1099c.  and  1141.  unless  otherwise 
noted. 

2.  Sections  600.5.  600.7,  600.10, 
600.20.  600.30.  and  600.31  are  amended 
by  adding  an  OMB  control  number  at 
the  end  of  these  sections  to  read  as 
follows:  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1840-0098)" 

3.  The  following  correction  is  made  in 
FR  Doc.  94-10139.  published  in  the 
Federal  Register  of  April  29,  1994,  (59 
FR  22324): 

On  page  22324,  column  1.  the  first 
sentence  after  the  heading  "EFFECTIVE 
DATE"  is  corrected  to  read  as  follows: 
These  regulations  take  effect  on  July  1, 
1994.  However,  affected  parties  do  not 
have  to  comply  with  information 
collection  requirements  contained  in 
§§600.5,  600.7.  600.10,  600.20.  600.30 
and  600.31  until  the  information  ; 

collection  requirements  contained  in        j 
these  sections  have  been  submitted  by 
the  Department  of  Education  and 
approved  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1980. 

|FR  Doc.  94-23097  Filed  9-16-94:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ID  6-1-6300a;  FRL-6056-5J 

Approval  and  Promulgation  of  Small 
Business  Assistance  Program:  State  of 
Idaho 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  the  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Idaho  for  the 
purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program.  The 
implementation  plan  was  submitted  by 
the  State  to  satisfy  the  Federal  mandate, 
found  in  section  507  of  the  Clean  Air 
Act  (CAA).  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory  information 
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necessary  to  comply  with  ibe  CAA.  The 
rationale  for  the  approval  is  set  forth  In 
this  document;  ad>iditional  information  is 
ovailable  at  the  address  indicated  below. 
DATES:  This  final  rule  will  be  effective 
on  November  18.  1994  unleu  adverse  or 
critical  comments  are  received  by 
October  19.  1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  publi.shed 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Montol  Livingston,  SIP 
Manager,  Air  and  Radiation  Branch 
(AT-€82).  EPA.  1200  Sixth  Avenue, 
Seattle,  WA.  98101. Documents  which 
are  incorporated  by  reiereu(.e  are 
available  for  public  inspection  at  the  Air 
and  Radiation  Docket  and  luforraotion 
Center.  401  M  Street,  SW..  Washington. 
DC  20460.  Copies  of  the  SUte's 
submittal  and  EPA's  te<.hnical  support 
document  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations;  EPA  Region  10, 
1200  Sixth  Avenue.  Seattle.  WA  98101. 
and  Idaho  Division  of  Environmental 
Quality.  1410  North  Hihon.  BoLsn.  ID. 
83706. 

FOR  FUI^THCR  INf  ORMATION  CONTACT: 
David  j.  Dellarco,  Air  and  Radiation 
Branch  lAT-082),  EPA.  1200  SUth 
Avenue,  Seattle.  WA  98101,  (206)  553- 
4fl7H 
SUPPLEMENTARY  INfORMATtON: 

I.  Background 

Implementation  of  the  prov  isions  of 
the  CAA.  as  amended  in  1990.  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  (NAAQS)  and  redu<» 
the  emission  of  air  toxics.  Small 
busines.ses  frequently  lack  the  te<:hnical 
expertise  and  financial  resourr.ns 
necess.-.y  to  evaluate  such  regulations 
and  to  cicturmine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliant  e 
Assistance  Program  (FROC.R.MV1).  and 
submit  this  PROGRAM  as  a  revision  to 
the  federally  approved  SIP.  In  addition, 
the  (lAA  diretis  EPA  to  oversee  these 
small  business  assistam  e  programs  and 
report  to  Congress  on  their 
inipiementation.  Ti:e  requiremt- nts  for 
establishing  a  PRCXiRAM  are  set  out  in 
se<:tion  507  of  title  V  of  the  CAA.  In 
January  1992.  EPA  issued  Guidelines  for 
the  Implementaticn  of  Section  SU7  of 
the  mao  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roies  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 


further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. 
The  State  of  Idaho  has  submitted  a 
SIP  revision  to  EPA  in  order  to  satisfy 
the  requirements  of  s«»ction  507.  In  order 
to  gain  full  approval,  the  State  submittal 
must  provide  for  each  of  the  following 
PROGRAM  elements:  (1)  The 
establishment  of  a  Small  Business 
Assistance  Program  (SBAP)  to  provide 
technica)  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  Small  Business  Ombudsman 
to  represent  the  interests  of  small 
businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Comphance 
Advisory  Panel  to  determine  and  report 
on  the  overall  effectiveness  of  the  SBAP. 

II.  Analysis 

1.  Smali  Business  Assistance  Program 

Section  507(a)  sets  forth  six 
requirements  '  that  the  State  must  meet 
to  have  an  approvable  SBAP.  The  first 
requirement  is  to  est.3blish  adequate 
mechanisms  for  developing,  collecting 
and  coordinating  Information 
concerning  compliance  rT)ethods  and 
technologies  for  smali  busiriess 
stationary  sources,  and  programs  to 
encourage  lawful  cooperation  among 
such  sources  and  other  persons  to 
further  compliance  with  the  Act.  The 
State  has  met  this  requirement  by  first 
conducting  pilot  programs  to  evaluate 
the  best  methods  for  organizing  and 

Providing  technical  assistamze  to  small 
usinesses.  In  addition,  the  State  of 
Idaho  plans  to  use  both  proactive  ai>d 
reactive  elements  to  provide 
information  to  small  bu.sinesses. 
Pro;ictive  elements  include 
publications,  news  releases,  public 
presentations,  and  outreacii  performed 
by  the  Idaho  Small  Business 
Development  Center.  Idaho  Small 
Busin»?ss  Institute,  and  the  States'  five 
Regional  Economic  Development  and 
Planning  Agendes.  Reactive  elements 
include  a  hotline  to  respond  to  small 
business  inquiries. 

The  se<:ond  requirement  is  to 
establish  adequate  methanisms  for 
assisting  small  business  stationary 
sources  with  pollution  prevention  and 
occidental  release  detetrtion  and 
prevention,  includmg  providing 
information  concerning  alternative 
technologies,  process  changes,  producis 
and  methods  of  operation  that  help 
reduce  air  pollution.  The  State  has  met 
this  requirement  through  its  plans  to 
integrate  the  States'  pollution 
prevention  and  waste  reduction 
programs'  technical  assistance 


'  A  s«"venfh  reijoirvrTwn*  of  »»rtioo  507(a). 
)>Mdbli.ihment  o(  an  Oinbudunui  ottca.  is 
discuvuKl  in  the  nrxt  vtction. 


capabilities  into  its  small  business 
program.  In  addition.  Idaho  will  utilize 
the  services  of  program  staff  to  directly 
assist  small  businesses  in  the  areas  of 
accidental  rele,ase  detection  and 
prevention. 

The  third  requirement  is  to  develop  a 
rx>mpliance  and  technical  assistance 
program  for  small  business  stationary 
sources  which  as.si.sts  small  businesses 
in  determining  applicable  requirements 
and  in  receiving  permits  under  the  Act 
in  a  timely  and  efficient  manner.  The 
State  has  met  this  requirement  by 
providing  assistance  to  small  businesses 
through  the  use  of  trained  stafL  The 
availaoility  of  compliance  assistance 
will  be  publicized  and  small  business 
stationary'  sources  will  be  encouraged  to 
seek  assistance.  Program  staff  will 
identi^  alternative  methods  and 
tec:hnologies  for  compliance  with  each 
specific  regulation. 

The  fourth  requirement  Is  to  develop 
adequate  mechanisms  to  assure  that 
small  business  stationary  sources 
receive  notice  of  their  rights  under  the 
Act  in  such  manner  and  form  as  to 
assure  reasonably  adequate  time  for 
such  sourc~es  to  evaluate  compliance 
methods  and  any  relevant  or  applicable 
proposed  or  final  regulation  or 
standards  issued  under  the  Act.  The 
State  has  met  this  requirement  by 
establishing  a  policy  to  provide  as  much 
notice  of  small  business  rights  imder  the 
CAA  as  is  reasonable  and  practicable. 
Information  on  small  business  rights 
will  be  included  in  information 
materials  and  other  outreach  activities. 
Program  staff  will  ensure  that  both  small 
business  rights  and  obligations  are 
provided  to  smali  business  stationary 
soun,es  in  advance  of  applicable 
regulations  taking  effect. 

The  fifth  requirement  is  to  develop 
adequate  mechanisms  for  informing 
small  business  stationary  sources  of 
their  obligations  under  the  Act, 
including  mechanisms  for  referring  such 
sources  to  qualified  auditors  or,  at  the 
option  of  the  State,  for  providing  audits 
of  the  operations  of  such  sourv.es  to 
determine  compliance  with  the  Ai:t.  The 
Statu  hns  met  this  requirement  by 
developing  a  program  for  qualified 
auditors  to  provide  small  business 
stationary  sources,  upon  request,  with 
an  on-site  determination  of  compliance 
with  applii:3ble  air  quality  regulations. 

The  sixth  requirement  is  to  develop 
procedures  for  consideration  of  requests 
from  a  small  business  stationary  soun  e 
for  modification  of:  (A)  Any  wrork 
practice  or  technological  method  of 
compliance;  or  (B)  the  schedule  of 
milestones  for  implementing  such  work 
practi4:e  or  method  of  compliance 
pre<.e<ling  any  applicable  complian<% 


date,  based  on  the  technologii^l  and 
financial  capability  of  any  such  small 
business  stationary  source.  The  State 
has  met  this  requirement  by  developing 
standardized  criteria  and  administrative 
pro<  edures  for  considering  requftsts  of 
the  nature  identified  above,  including 
provisions  to  en.sure  that  granting  such 
requests  will  not  effe<.1  the  status  of  the 
fedurolly-approved  .SIP  and  is  consistent 
with  the  applicable  requirement.s  of  the 
CAA. 
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2.  Omhudsman 

Set;tion  .507(n)(3)  requires  the 
designjiiion  of  a  State  office  to  serve  as 
the  Oir.l'udsman  for  small  business 
stntionai-y  &ourf.es.  The  State  has  met 
this  requirement  by  appointing  an 
Ombudsman,  which  Idaho  calls  its 
Small  Busir^s  Advocate. 

3.  Complivnce  AdvLKory  Pnnel 

Se<  tion  507(e)  requires  the  State  to 
establish  a  Compliance  Advisory  Panel 
(CAP)  that  mu.st  include  two  members 
selected  by  the  Governor  who  are  not 
owners  or  representatives  of  owners  of 
small  busiiiesses;  four  members  selected 
by  the  State  legislature  v«ho  are  owners, 
or  represent  owners,  of  .small 
businesses;  and  one  member  selected  by 
the  head  of  the  agency  in  charge  of  the 
Air  Pollution  Permit  Program.  The  State 
has  met  this  requirement  by  esfabrishing 
a  CAP.  which  Idaho  calls  its  Small 
Business  Assistance  Advisory  Board. 

In  addition  to  establishing  the 
minimum  membership  of  the  CAP  the 
CAA  delineates  four  responsibilities  of 
the  Panel:  (1)  To  render  advisory 
opinioiifc  concerning  the  effeUiveness  of 
the  SBAP.  difnc^ities  encountered  and 
the  degree  and  severity  of  enfon.ement 
actions;  |2)  to  periodn^lly  report  to  EPA 
concerning  the  SBAP's  adherence  to  the 
principles  of  the  Paperwork  Reduction 
Act,  the  Equal  Access  to  Justice  Act,  and 
the  Regulaforv  Flexibility  Act^;  (3)  to 
review  and  assure  that  infonnation  for 
small  business  stationary  sources  is 
easily  understandable:  and  (4)  to 
develop  and  disseminate  the  reports  and 
advisory  opmions  made  through  the 
SBAP.  The  State  has  met  these 
requirements  throtjgh  its  authorization 
of  the  Small  Business  Assistance 
Advisory  Board. 


-  S.!i  t;on  507(eKl  KB)  reqjirna  ihe  CAP  to  rejwrl 
on  tt»'  compliance  of  the  SBAP  with  !h.-<;e  three 
FedPTjl  MafutRS.  Howtner,  since  State  .igi'nri«»s<rr> 
not  rMjuimd  lo^enmptv  with  them,  KPA  belipvM 
ih.;t  the  Statp  PROGRAM  mudt  merely  raqjtre  itw 
CAP  to  report  on  whethar  tne  SBAP  i#  adhering  to 
the  Reneriil  prinitples  of  tt»w«»«  F«^r..J  sirfl„t«a 


4.  Eligihility 

Section  507fc)(l)  of  the  CAA  defines 
the  terra  "small  business  stationary 
source"  as  a  stationary  source  that: 

(A)  Is  owned  or  operated  by  a  person 
who  employs  100  or  fewer  individuals; 

(B)  Is  a  small  business  concern  as 
defined  in  the  Small  Business  Act; 

(C)  Is  not  a  major  stationary  source; 
(0)  Does  not  emit  50  tons  per  year 

(tpy)  or  more  of  any  regulated  pollutant; 
and  ^ 

(E)  Emits  less  than  7.5  tpy  of  all  ^ 
regulated  ptollutants. 

The  State  of  Idaho  has  establi.shcd  a 
mechanism  for  ascertaining  the 
eligibility  of  a  source  to  reoive 
assistance  under  the  PROGRAM, 
im  luding  an  evaluation  of  a  source's 
eligibility  using  the  criteria  In  section 
.507(c)(1)  of  the  CAA.  The  State  of  Idaho 
has  provided  for  public  notice  and 
comment  on  grants  of  eligibility  to 
soun:es  that  do  not  meet  the  provisions 
of  sc»c1ions  507(c)(1)(C),  (D),  and  (E)  of 
the  C.\A  but  do  not  emit  more  than  100 
tpy  of  all  regulated  pollutants. 

The  State  of  Idaho  hns  provided  for 
exclusion  from  the  small  business 
stationary  source  definition,  after 
consuhation  with  the  EPA  and  the 
Small  Business  Administration 
Admmistrator  and  after  providing 
notice  and  opportunity  for  public 
comment,  of  any  category' or 
subc:ategory  of  sources  that  the  State 
determines  to  have  sufficient  technical 
and  financial  capabilities  to  meet  the 
requirements  of  the  CAA. 

HI.  This  Actioii 

In  today's  action,  EPA  approves  tlte 
SIP  revision  submitted  by  the  State  of 
Idaho.  The  State  of  Idaho  has  submitted 
a  SIP  r»^vision  implementing  each  of  the 
PROGRAM  elements  required  by  se<:tion 
507  of  the  CAA.  At  this  time,  the  .SBAP. 
the  Ombudsman  (Small  Business 
Advocate),  and  the  CAP  (Small  Business 
Ailvisory  Board)  are  all  in  plaf.e  and 
functioning.  EPA  is  therefore  approving 
this  submittal. 

IV.  Administrative  Review 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Ahematively.  EPA  may  certify 
that  the  rule  will  not  have  a  signifi«jnt 
impact  on  a  sub.stantial  number  of  small 
entities.  Small  entities  include  small 
busines.ses.  small  not-for-profit 
enterprises,  and  ijovermnent  enljtjes 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subcJiapter  I.  part  D  of  the  CAA  do  not 


cTeate  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requiremenLs,  I 
certify  that  it  does  not  have  a  signific::ant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Fedoral-Slate  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  stale  action.  The  CAA 
forbids  EPA  to  ba.se  its  anions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.SEJ'.A.,  427 
U.S.  246,  256-66  (S.Cl.  1976);  42  U  S  C 
7410fa)(2). 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
c;omments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
ac;tion  will  be  effective  November  ifl. 
1994  unless,  by  October  19,  1994, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  vrifl 
withdraw  the  final  actiou.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  in.stitute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  November  18,  1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Clean  Air  Act  Amendments 
enacted  on  November  15,  1990.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  EacJi 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specifit 
le<  hnir^l,  economic  and  environmental 
fac  tors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  cbssified  as  a 
Table  2  action  by  lli«  Regional 
Administrator  uixler  the  procedure 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  a.s 
revised  by  an  October  4,  1993 
memorandum  from.  Michael  H.  Sliapiro, 
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Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Exer.utive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  Hied  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).  42  U.S.C.  7607(b)(2)). 

List  of  Subjects  in  40  CFR  Pari  52 

Air  pollution  control.  Incorporation 
by  reference.  Small  business  assistance 
program. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of  Idaho 
was  approved  by  the  Director  of  the  Office  of 
Federal  Register  on  |uly  1.  1982. 

Dated:  August  15.  1994. 
Jane  S.  Moore, 
Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-767 Iq. 

Subpart  N — Idaho 

2.  Section  52.670  is  amended  by 
adding  paragraph  (c)  (30)  to  read  as 
follows: 

§  52.670    Identification  of  plan.  , 

•         •         •         •         • 

(c)'   •   * 

(30)  On  January  7.  1994.  the 
Administrator  for  the  Idaho  Department 
of  Health  and  Welfare.  Division  of 
Environmental  Quality,  submitted  the 
State  PROGRAM  as  a  revision  to  the 
Idaho  SIP. 

(i)  Incorporation  by  reference. 

(A)  The  January  3.  1994  letter  from 
the  Administrator  of  the  Idaho 
Department  of  Health  and  Welfare, 
Division  of  Environmental  Quality, 
submitting  the  PROGRAM  to  EPA. 

(B)  The  State  Implementation  Plan 
Revision  to  Establish  a  State  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program  (which  includes  the 


text  of  Idaho  Code  39-1 18E.  Small 
Business  Assistance,  signed  into  law 
Senate  bill  1236  by  Idaho  Governor. 
Cecil  D.  Andrus,  on  March  29.  1993). 
dated  December  29.  1993.  and  adopted 
on  January  3. 1994. 
IFR  Doc  94-23105  Filed  9-16-94;  8:45  am) 
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40  CFR  Part  52 

[IN  12-3-5958a;  FRL  5071-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 


summary:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  is  approving  an  April  18.  1994 
State  request  for  a  site-specific  revision 
to  the  Indiana  sulfur  dioxide  State 
Implementation  Plan  (SO2  SIP).  This 
revision  sets  forth  a  schedule  of  SO2 
emission  limitations  applicable  to 
Public  Service  Indiana's  Gibson 
Generating  Station  (PS!  Gibson)  if  the 
facility  installs  SO2  emission  controls. 
In  the  proposed  rules  section  of  this 
Federal  Register,  USEPA  is  proposing 
approval  of  and  soliciting  public 
comment  on  this  requested  SIP  revision. 
If  adverse  comments  are  received  on 
this  direct  final  rule.  USEPA  will 
wUhdraw  this  final  rule  and  address  the 
comments  received  in  response  to  this 
final  rule  in  a  final  rule  on  the  related 
proposed  rule  which  is  being  published 
in  the  proposed  rules  section  of  t|)is  < 
Federal  Register. 

DATES:  This  final  rule  will  be  effective 
November  18.  1994  unless  an  adverse 
comment  is  received  by  October  19. 
1994.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  J.  Elmer  Bortzer.  Chief. 
Regulation  Developmen"  Section. 
Regulation  Development  Branch  (AR- 
18J).  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Air  and 
Radiation  Division.  Regulation 
Development  Section,  Regulation 
Development  Branch,  United  States 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard. 
Chicago.  Illinois. 

A  copy  of  the  SIP  revision  is  located 
at  the  following  address:  Office  of  Air 


and  Radiation  (OAR)  Docket  and 
Information  Center  (Air  Docket  6102). 
Room  M1500.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington,  DC  20460,  (202)  260-7548. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Onischak,  Regulation 
Development  Branch,  Regulation 
Development  Section,  (AR-18J),  United 
States  Environmental  Protection 
Agency,  Region  5,  Chicago.  Illinois 
60604.(312)353-5954.  ^ 

SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

At  the  request  of  PSI  Gibson.  Indiana 
has  revised  the  facility's  SO2  emission 
limits,  which  are  codified  by  the  Slate 
at  326  Indiana  Administrative  Code  (326 
lAC)  7-4-12.1  (Gibson  County  Sulfur 
Dioxide  Emission  Limitations),  and 
submitted  this  rule  to  USEPA  as  a  site- 
specific  SO2  SIP  revision.  The  revision 
provides  the  facility  with  two  options 
for  implementing  SO2  emission 
reduction  measures  that  will  ensure 
protection  of  the  SO2  National  Ambient 
Air  Quality  Standards  (NAAQS).  The 
first  emission  reduction  option  in  326 
lAC  7-4-12.1  was  approved  as  326  lAC 
7-1-19  by  USEPA  on  January  19,  1989 
(54  FR  2112).  This  rulemaking  action  is 
based  on  USEPA's  review  of  the 
emission  limits  in  the  second  option. 

II.  Background 

Indiana's  SO2  SIP  for  Gibson  County, 
which  is  part  of  Title  326  of  the  Indiana 
Administrative  Code  (326  lAC). 
specifically  326  lAC  7-1-19.  was 
approved  by  USEPA  for  incorporation 
into  the  SIP  on  January  19,  1989  (54  FR 
2112)  It  set  forth  a  schedule  of  emission 
limitations  for  PSI  Gibson  whereby  the 
facility's  SO2  emissions  would  decrease 
to  protect  the  primary  SO2  NAAQS  by 
December  31,  1991,  and  then  over 
several  years  would  decrease  further  to 
protect  the  secondary  SO2  standard.  The 
facility  was  to  comply  with  these 
emission  limits  by  burning  low  sulfur 
coal  in  Units  1-4.  The  rule  allowed  PSI 
Gibson  to  consider  alternate  compliance 
strategies  and  request  a  set  of  alternate 
emission  limits,  if  necessary.  PSI  Gibson 
was  required  to  submit  a  plan  to  Indiana 
by  December  31.  1988.  detailing  the 
compliance  path  it  intended  to  follow. 

In  1988.  PSI  Gibson  submitted  a 
compliance  plan  to  Indiana  which 
requested  an  alternate  emission 
limitation  schedule.  In  this  approach. 
PSI  Gibson  would  install  and  operate  a 
flue  gas  desulfurization  system  on  Unit 
4  to  control  SO2  emissions.  This 
alternate  schedule  would  allow  PSI 
Gibson  to  emit  much  less  SO2  from  Unit 
4  but  slightly  more  SO2  from  Units  1- 


3  thin  is  allowed  under  the  existing  SIP 
approved  rule.  On  August  7, 1990, 
Indiana  adopted  a  new  SOj  rule  for 
Gibson  County  to  incorporate  PSI 
Gibson's  comphance  plan.  Since  P.SI 
Gibson  needed  additional  tin>e  to 
consider  the  cost-effectiveness  of  both 
compliance  paths,  Indiana's  revision  to 
326  lAC  7-4-12.1  included  both  the 
previously  approved  emission  reduction 
.schedule  and  the  new  plan's  schedule, 
and  provided  that  PSI  Gibson  must 
make  a  final  choice  of  a  compliance 
path  by  a  specified  date.  PSI  Gibson  has 
tJiosen  to  comply  with  the  emission 
limits  in  the  second  scenario. 

326  L\C  7-4-12.1  was  originally 
submitted  to  USEPA  as  a  site-specific 
SIP  revision  on  July  22,  1991.  Upon  the 
State's  ):ine  29,  1993  request.  USEPA 
deferred  rulemaking  on  the  JuJy  22. 
1991  submittal.  On  April  18.  1994, 
Indiana  submitted  to  USEPA 
supplemental  information  pertaini.ig  to 
the  modeled  atlainment  demonstration 
and  reactivated  the  SIP  revision  reque.st. 

III.  Emission  Limitations 

The  emission  reduction  schedules  for 
PSI  Gibson  Units  1-5,  which  are  set 
forth  in  326  lAC  7^-12.1  (b).  are 
summarized  below.  All  emission  limits 
are  in  units  of  pounds  SO2  per  million 
British  Thermal  Units  (Ib/MMBTU).  The 
emission  reduction  schedule  in  326  lAC 
7-i-l2.1fb)(l).  shown  in  the  first 
column  below,  contains  the  same  limits 
and  deadlines  as  those  set  forth  in  326 
lAC  7-1-19  and  approved  by  USEPA  on 
January  19.  1989  (54  FR  2112).  PSI 
Gibson  would  use  low  sulfur  coal  in 
Units  1-4  to  comply  with  the  limits  in 
this  scenario.  The  second  column  below 
presents  the  new  emission  limits  in  the 
April  18.  1994  site-specific  SIP 
submi.ssion.  These  Hmits  are  codified  in 
Indiana's  rules  as  326  LAC  7-^ 
12  1(h)(2).  PSI  Gibson-must  install  a  flue 
gas  desulfurization  (FGD)  system  on 
Unit  4  and  use  low  sulfur  coal  in  Units 
1-3  to  comply  under  this  scenario. 

The  limits  in  the  first  column  have 
already  been  approved  by  USEPA.  The 
emission  limitation  .schedule  in  the 
set  (ind  column  does  not  automaficaJly 
replace  the  existing  schedule:  rather,  the 
two  scenarios  currently  reside  in 
Indiana's  rules  as  a  choice  of 
compliance  procedures  for  PSI  Gibson. 
Note  that  the  two  emission  reduction 
schedules  are  identical  except  for  the 
emission  hmits  PSI  Gibson's  Units  !-♦ 
must  meet  bv  December  31.  1995. 


Emissiom    Limitations    (lb/MMBTU) 
Under  326  lAC  7-^4-12.1   feXt) 

AND  (BK2) 


Low  sul- 
fur coal 
only 

(2) 

FGD  on 
or,rt4 

Units  1.2,  and  3: 

Beginniog  January  1 . 

1992  „ 

No  laief  than  Decem- 

3.S7 

3.57 

bef  31.  1993  _.. 

No  later  than  Decem- 

3.13 

3.13 

ber  31.  1995  

2.7 

3.19 

Unit  4: 

Beginning  January  1, 
1992  

357 

3.57 

No  later  than  Decerrv 

ber  31,  1993  

No  latef  than  Decem- 

3.13 

3.13 

ber  31.  1995  

27 

0.60 

UnrtS: 

Beginni.ng  January  1 , 
1992 

1.2 

1.2 

24-hoor  average 

(New  Source  Per- 

formance Standard) 
rJo  later  than  Decem- 

1.10 

1.10 

ber  31.  1995  _ 

1.10 

1.10 

USEPA  also  notes  that  the  rule  is  a 
SlP-strengthening  measure,  sinc-e  the 
new  emission  limits  in  the  April  18, 
1994  submittal  repre.sent  a  dpcrease  in 
total  SO2  emissions  frc.m  what  is 
required  under  the  current  SIP. 

IV.  Modeling  Issues 

The  State  is  required  to  submit  a 
modeled  attainment  demonstration  to 
show  that  the  emission  limits  set  forth 
in  326  lAC  7-1-12.1  (b)(2)  will  provide 
for  attainment  and  maintenance  of  the 
NAAQS.  The  dispersion  modeling 
information  witiiin  the  original  July  22. 
1991  submittal  contained  issues  of  some 
initial  concern  to  USEPA  in  that  the 
modeler  for  the  PSI  Gibson  SIP  revision 
may  not  have  used  the  most  current 
version  of  the  Industrial  Source 
Complex  (ISC)  model  to  demonstrate 
that  the  new  Gibson  Countv  limits 
would  protect  the  NAAQS.'  USEPA 
evaluated  supplementary  information 
submitted  o"h  April  18, 1994,  and 
determined  that  PSI  Gibson's  modeling 
results  indicated  that  an  appropriate 
refined  dispersion  model  was  used. 
Because  PSI  Gibson's  modeling  was 
performod  according  to  USEPA 
guidance  which  has  since  been  revised. 
USEPA  is  accepting  the  modeled 
attainment  demonstration  for  the  April 
18,  1994  submittal  under  its 
grandfathering  poHcy.i 


'  USEPAs  grandlathering  giiJiiBnc*  "s  iIsmj  Jjed 
In  a  lune  27, 1988.  m*imorar>durr.  frtjm  the  Director 
of  the  Office  of  Air  Qaalify  Planning  anrf  .Standante 
to  th«  BttgioMi  Air  Divtsion  Dtrecuara. 


Grandfathering  is  neither  mandatory 
nor  automatic,  and  USEPA  wishes  to 
make  clear  that  its  acceptance  of  the 
modeling  analysis  in  the  April  18,  1994 
submittal  will  not  apply  to  any  other 
analysis  of  Gibson  County  to  support 
any  future  regulatory  action.  Future  SIP 
revision  requests  submitted  to  USEPA 
must  demonstrate  attainment  of  the 
NAAQS  through  modeling  performed  in 
accordance  with  current  USEPA 
modehngguidance. 

This  SIP  revision  currenflv  complies 
with  USETA's  1985  stack  height 
regulations.  It  should  be  noted, 
however,  that  on  January  22,  1988.  the 
U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  remanded  to  USEPA  the 
exemptions  for  boilers  originally 
designed  to  vent  from  common  stacks. 
If  USEPA's  re-jponse  on  the  remand 
modifies  the  applicable  provision,  then 
USEPA  will  notify  the  State  of  the  need 
to  reexamine  the  Gibson  County  SO; 
emission  Hmits  for  consistency  with  the 
modified  provision, 

V.  Rulemaking  Action  and  SoIicitatioD 
of  Public  Comment 

For  the  reasons  discussed  above. 
USEPA  is  approving  328  L^C  7-4-12.1 
(Gibson  County  Sulfur  Dioxide 
Emission  Limitations).  This  rule  afft?«i.s 
only  the  PSI  Gibson  facility.  It  sef.s  forth 
two  emission  reduction  schedules  to 
limit  the  facility's  SOj  emissions  PSI 
Gibson  has  chosen  to  comply  with  the 
second  emis-sion  schedule,  which 
requires  thp  use  of  an  additional  flue  gas 
desulfurization  system  and  will  result  in 
lower  total  SO2  emissions  than  would 
the  first  reduction  schedule.  The 
emission  limits  in  326  lAC  7-4-12.1 
have  been  shown  to  protect  the  5^0; 
NAAQS. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  advk>rs^ 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  propo-smg  to 
approve  the  requested  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
November  18. 1994  unless  adverse  or 
critical  comments  are  re«;eived  by 
CK.tober  19,  1994. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
the  publication  of  a  subsequent  rule  that 
withdraws  this  final  action.  .Ml  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rute 
based  cn\  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  no» 
institute  8  second  comment  period  on 
this  action.  Any  parties  interssted  in 
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(uiiimenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  18. 
1994.  .        ^   ^ 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  reviev^. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
tet:hnical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

The  SIP  approvals  under  section  1 10 
and  subchapter  I.  part  D  of  the  Clean  Air 
Act  do  not  create  any  new  requirements, 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-State  relationship  under  the 
Clean  Air  Act.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Clean  Air  Act  forbids 
USEPA  to  base  its  actions  concerning 
SIPs  on  such  grounds.  Union  Electric 
Co  v.  USEPA.  427  U.S.  246.  256-66 

(1976). 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 


review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Incorporation 
by  reference.  Sulfur  oxides. 

Note:  Incorporation  by  reference  of  the 
State  Iniplementation  Plan  for  the  State  of 
Indiana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  September  2. 1994. 
David  A.  Ullrich. 
Acting  Regional  Administrator 

Part  52.  chapter  I.  subpart  P.  title  40 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  SC.  7401-7671q. 
Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(89)  to  read  as 
follows: 

§  52.770    Identification  ol  plan. 
«         •         •         •         * 

(c)'   *    • 

(89)  On  July  22. 1991.  as 
supplemented  on  April  18.  1994.  the 
State  submitted  regulations  adopted  by 
the  Indiana  Air  Pollution  Control  Board 
as  part  of  Title  326  of  the  Indiana 
Administrative  Code  for  incorporation 
into  the  Indiana  sulfur  dioxide  State 
Implementation  Plan. 

(i)  Incorporation  by  reference. 

(A)  326  Indiana  Administrative  Code 
7-4-12.1:  Gibson  County  sulfur  dioxide 
emission  limitations;  effective  December 
5.  1990.  Published  in  the  Indiana 
Register.  Volume  14.  Number  3. 
December  1.  1990. 
IFR  Doc  94-23107  Filed  9-16-94;  8:45  ami 
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40  CFR  Part  52 
(MN15-2-6363.  FRL-5072-6) 

Approval  of  the  1990  Base  Year 
Cartoon  Monoxide  Emission  Inventory 
for  Minnesota 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
action:  Final  rule. 


summary:  The  USEPA  is  approving  the 
1990  base  year  carbon  monoxide  (CO) 
emission  inventory  submitted  by  the 


State  of  Minnesota  as  meeting  the  Clean 
Air  Act  requirements  for  emission 
inventories  for  CO.  The  inventory  was 
submitted  by  the  State  to  satisfy  certain 
Federal  requirements  for  an  approvable 
nonattainment  area  CO  State 
Implementation  Plan  (SIP)  for  the 
Duluth  and  Minneapolis-St.  Paul  areas 
in  Minnesota. 

USEPAs  action  is  based  upon  a  base 
year  emission  inventory  which  was 
submitted  by  the  State  of  Minnesota  to 
satisfy  the  requirements  of  section 
187(a)(1)  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  October  19.  1994. 
ADDRESSES:  Copies  of  the  base  year 
emission  inventory  and  other  materials 
relating  to  this  rulemaking  are  available 
for  inspection  at  the  following  address: 
(It  is  recommended  that  you  telephone 
Maggie  J.  Greene  before  visiting  the 
Region  5  Office.)  United  States 
Environmental  Protection  Agency. 
Region  5.  Air  and  Radiation  Division.  77 
West  Jackson  Boulevard  (AE-17J). 
Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  J.  Greene,  Air  Enforcement 
Branch.  Regulation  Development 
Section  (AE-17I).  United  States 
Environmental  Protection  Agency. 
Region  5.  Chicago.  Illinois  60604.  (312) 
886-6088 

SUPPLEMENTARY  INFORMATION: 
1.  Summary  of  State  Submittal 

On  November  9,  1992  and  November 
10.  1992.  the  Minnesota  Pollution 
Control  Agency  submitted  to  USEPA 
1990  base  year  CO  emission  inventories 
for  the  Duluth  and  Minneapolis-St.  Paul 
areas  in  Minnesota.  The  inventories 
were  were  submitted  to  USEPA  as  a 
revision  to  the  State  of  Minnesota  SIP. 
The  State  held  public  hearings  on 
October  26.  1992.  and  November  6, 
1992.  to  entertain  public  comments  on 
the  1990  base  year  emission  inventory 
for  Duluth.  The  public  hearing  for  the 
Minneapolis-St.  Paul  metropolitan  area 
was  held  on  June  22. 1994.  The  USEPA 
issued  a  completeness  letter  to  the  State 
on  March  8.  1993.  The  notice  of 
proposed  rulemaking  was  published  in 
the  February  25.  1994  (59  FR  9155) 
Federal  Register 

II.  Public  Comment/USEPA  Response 

A  thirty-day  public  comment  period 
was  provided  to  allow  interested  parties 
the  opportunity  to  comment  on 
USEPAs  proposed  action.  There  were 
no  public  comments  received  on  this 
action  by  the  Agency.  Additionally. 
USEPA  redesignated  the  Duluth  area  to 
attainment  on  April  14.  1994  (59  FR 
17706)  in  a  separate  rulemaking  action. 


III.  Rulemaking  Action 

USEPA  is  approving  the  base  year 
emission  inventory  that  was  submitted 
by  the  State  of  Minnesota.  The  State 
submitted  a  complete  inventory 
containing  point,  area,  and  mobile  off- 
road  and  on-road  source  data,  and 
documentation.  The  inventory  is 
complete  and  approvable  for  the  Duluth 
and  Minneapolis-St.  Paul  areas 
according  to  all  criteria  set  out  in  the 
June  24. 1993.  memorandum  from  John 
S.  Seitz.  Director.  Office  of  Air  Quality 
Planning  and  Standards,  to  the  Regional 
Air  Directors.  Although  Minnesota  had 
not  provided  opportunity  for  public 
comment  on  the  Minneapolis-St.  Paul 
area  inventory  at  the  time  of  USEPA 's 
proposed  rulemaking.  Minnesota 
provided  such  public  comment  period 
for  30  days  ending  June  17.  1994,  and 
held  a  public  hearmg  on  June  22,  1994. 
With  this  action,  the  Minneapolis-St. 
Paul  area  inventory  is  now  also 
complete  and  approvable.  As  a  result, 
USEPA  is  approving  the  SIP  carbon 
monoxide  emission  inventory  submitted 
by  the  State  of  Minnesota. 

The  emissions  inventories  of  carbon 
monoxide  emissions  for  a  typical  winter 
day  in  Duluth  and  in  the  Minneapolis- 
St.  Paul  areas  are  indicated  in  tables  1 
and  2  below. 

Table  1.— Carbon  Monoxide 
Emissions  for  the  Duluth  Area 


Emissions  source 

1990 

emissions 

rate  (lbs/ 

winter 

day) 

On-road  Mobile 

1 14  718 

Ott-road  Mobile 

13  624 

Point  Source  

4  270 

Area  Source 

85  614 

Total  Emissions  

2 1 8  226 

Table  2.— Carbon  Monoxide  Emis- 
sions   FOR    THE     MiNNEAPOLIS-ST. 

Paul  Area 


Emissions  source 

1990  emis- 
sions rate 
(lbs/winter 
day) 

On-road  Mobile  

2.790,595 
345  702 

0«-road  Motwle  

Point  Source  

559  898 

Area  Source 

566.285 

Total  Emissions  

4  262  480 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 


to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

USEPA  received  no  adverse  public 
comment  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
reclassified  this  action  from  Table  2  to 
a  Table  3  action  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  for  Air  and  Radiation. 
A  future  notice  will  inform  the  general 
public  of  these  tables.  On  January  6, 
1989,  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  Table 
3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  2  years.  The  USEPA 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  agreed  to  continue 
the  temporary  waiver  until  such  lime  as 
it  rules  on  USEPA 's  request.  This 
request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993.  OMB  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibility  Act 
5  U.S.C.  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impad  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jusrisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPS  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C 
7410(a)(2). 

Under  Section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filled  in  the  United 
States  Court  of  Appeals  for  the 


appropriate  circuit  by  November  18, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
changed  later  in  proceedings  to  enforce 
its  requirements.  (See  Section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations,  Reporting 
and  record  keeping  requirements. 

Authority:  42  US  C  74Gl-7671q 

Dated:  August  31.  1994 
Valdas  V.  Adamkus, 
Regionol  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  L'.S.C.  740l-7671q 

Subpart  Y — Minnesota 

2.  Section  52.1237  is  added  to  read  as 
follows: 

§52.1237    Control  strategy  Cartoon 
monoxide. 

(a)  The  base  year  carbon  monoxide 
emission  inventory  requirement  of 
section  187(a)(1)  of  the  Clean  Air  Act.  as 
amended  in  1990,  has  been  satisfied  for 
the  following  areas:  Duluth 
Metropolitan  Area  and  Minneapo!i>-Si 
Paul  Metropolitan  Area. 

[FR  D<k:.  94-23037  Filed  &-1&-94:  8  45  ami 
BILLING  COOE  M60-S0-P 


40  CFR  Parts  52  and  81 

[0029-1-6611,  C029-1-6619,  &  C036-5- 
6598;  FRL-606&-4] 

Clean  Air  Act  Approval  and 
Promulgation  of  PM  ,  Implementation 
Plan  for  Colorado;  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  Telluride 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  partially  approves  the 
State  implementation  plan  (SIP) 
submitted  by  the  State  of  Colorado  to 
achieve  attainment  of  the  National 
Ambient  Air  Quality  Standards 


7unM 
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(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
includmg:  control  measures,  technical 
analyses,  and  other  Clean  Air  Act  SIP 
requirements,  with  the  exception  of  the 
quantitative  milestones  element.  The 
SIP  was  submitted  by  the  Governor  of 
Colorado  in  a  letter  dated  March  17. 
1993  to  satisfy  certain  federal 
requirements  for  an  approvable  SIP  for 
the  Telluride.  Colorado  moderate  PMio 
nonattainment  area.  EPA  conditionally 
approves  the  quantitative  milestone 
element  because  the  SIP  does  not 
demonstrate  maintenance  of  the  PMio 
NAAQS  through  1997.  However,  the 
State  has  committed  to  adopt  control 
measures  necessary  to  provide  for 
maintenance. 

In  addition.  EPA  approves  the  SIP 
revision  submitted  by  the  Governor  with 
a  letter  dated  Dei;ember  9.  1993  to 
address  contingeitcy  measure 
requirements  for  the  Telluride  moderatr 
PMio  nonattainment  area. 

Finally.  EPA  amends  the  boundary  for 
the  Telluride  nonattainment  area  to 
clarify  the  original  description. 
EFFECTIVE  DATE:  This  rule  will  become 
t;ffe<  tive  on  October  19.  1994. 
ADDRESSES:  Copies  of  the  State's 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
loc.ations: 
Air  Programs  Branch,  Environmental 

Protection  Agency.  Region  VIII.  999 

IBth  Street,  suite  500.  Denver. 

Colorado  80202-2405 
Colorado  Department  of  Health.  Air 

Pollution  Control  Division.  4300 

Cherry  Creek  Drive  South.  Denver. 

Colorado  80222-1530 
The  Air  and  Radiation  Docket  and 

Information  Center.  401  M  Street.  SVV. 

Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Piatt.  Environmental  Protection 
Agency.  Region  VllI,  (303)  293-1769. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Telluride.  Colorado  area  was 
designated  nonattainment  for  PMm  and 
classified  as  moderate  under  sections 
107(d)(4)(B)  and  188(a)  of  the  Clean  Air 
Act.  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990  '  See  56  PR 
56694  (Nov.  6.  1991).  40  CFR  81.306 
(Telluride).  The  air  quality  planning 
requirements  for  moderate  PMio 


nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  part  D.  title  I  of  the 

Act.^ 

The  EPA  has  issued  a  "General 
Preamble"  describing  EPAs  preliminary 
views  on  how  EPA  intends  to  review 
SDPs  and  SIP  revisions  submitted  under 
title  I  of  the  Act.  including  those  State 
submittals  containing  moderate  PMki 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498.  April  16. 
1992  and  57  FR  18070.  April  28.  1992). 
Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale. 

Those  States  containing  initial 
moderate  PMm  nonattainment  areas 
(those  areas  designated  under  section 
107(d)(4)(B)  of  the  Act)  were  required  to 
submit,  among  other  things,  the 
following  provisions  by  November  15, 
1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measures  (RACM) 
[including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT)|  shall  be 
implemented  no  later  than  December 
10.  1993: 

2.  Either  a  demonstration  (including 
air  quality  modelling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31.  1994.  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable: 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31.  1994,  and 

4  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PMm  also  apply  to 
major  stationary  sources  of  PMio 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188.  and  189  of  the  Act. 

Some  provisions  were  due  at  a  later 
date.  States  with  initial  moderate  PMm 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 


'  The  1990  Amendm«nl»  to  lb«  Dean  Air  Act 
made  sjgnirif.am  changaa  lo  the  Act.  See  Public  L»yt 
No.  101 -S49.  104  Slat  2399  Reference*  herein  are 
to  the  Clean  Air  Act.  as  amended  ("the  Art").  The 
Clean  Air  Act  U  codified,  as  ainended.  in  the  U.S. 
Code  *l  42  use.  7401.  ef  i«j 


'  Subpart  1  contains  pfovi.?K)ns  applicable  lo 
nonattainment  areas  generally  and  Subpart  4 
contains  provisions  specifically  applicable  to  PM.o 
nonattainment  areas.  At  times.  Subpart  1  and 
Subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble  '  and.  as  appropriate,  in 
today'»  notice  and  supporting  information. 


consmiction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PMio  by  June  30.  1992  (see  section 
189(a)).  The  Slate  has  submitted  such  a 
permit  program,  and  EPA  will  address 
that  submittal  in  a  separate  action.  Such 
States  also  were  required  to  submit 
contingency  measures  by  November  15, 
1993  which  become  effective  without 
further  action  by  the  State  or  EPA,  upon 
a  determination  by  EPA  that  the  area 
has  failed  to  achieve  reasonable  further 
progress  or  to  attain  the  PMm  NAAQS 
by  the  applicable  statutory  deadline  (see 
section  172(c)(9)  and  57  FR  13543- 
13544).  The  State  of  Colorado  has 
submitted  contingency  measures  for 
Telluride  and  EPA  is  addressing  those 
measures  in  this  action. 

On  June  23,  1994,  EPA  announced  its 
proposed  action  on  the  Telluride, 
Colorado  moderate  nonattainment  area 
PMio  SIP  and  contingency  measures  (59 
FR  32397-32405).  In  that  proposed 
rulemaking  and  related  Technical 
Support  Document  (TSD).  EPA 
described  its  interpretations  of  title  I 
and  its  rationale  for  the  proposed 
rulemaking  taking  into  consideration 
the  specific  factual  issues  presented. 

EPA  requested  public  comments  on 
all  aspects  of  the  proposal  (please 
reference  59  FR  32404).  No  comments 
were  received.  This  final  action  on  the 
Telluride  moderate  nonattainment  area 
PMio  SIP  is  unchanged  from  the  June 
23.  1994  proposed  action. 

The  discussion  herein  provides  only  a 
broad  overview  of  the  proposed  action 
EPA  is  now  finalizing.  The  public  is 
referred  to  the  June  23.  1994  proposed 
rule  for  a  more  in  depth  discussion  of 
the  action  now  being  finalized. 

II.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
The  Governor  of  Colorado  submitted  the 
Telluride  PM,,.  SIP  in  a  letter  dated 
March  17, 1993.  and  the  Telluride  PMio 
contingency  measures  in  a  letter  dated 
December  9.  1993.  As  described  in 
EPA's  proposed  action  on  this  SIP  (59 
FR  32397-32405).  the  Telluride 
moderate  nonattainment  area  plan 
includes,  among  other  things,  technical 
analyses,  control  measures  to  satisfy  the 
RACM  requirement,  a  demonstration 
(including  air  quality  modelling)  that 
attainment  of  the  PMm  NAAQS  will  be 
achieved  by  December  31,  1994,  and 
enforceability  documentation.  Further. 
EPA  proposed  to  determine  that  major 
sources  of  precursors  of  PMm  do  not 
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contribute  significantly  to  PMio  levels  in 
excess  of  the  NAAQS  in  Telluride.^ 

In  this  final  rulemaking,  EPA 
announces  its  partial  approval  of  those 
elements  (excluding  the  quantitative 
milestone  element)  of  the  Telluride 
PMio  SIP,  which  were  due  on  November 
15,  1991  and  submitted  on  March  17, 

1993.  Further,  section  110(k)(4)  of  the 
Act  authorizes  EPA  to  approve  a  plan 
revision  based  on  a  commitment  of  the 
State  to  adopt  specific  enforceable 
measures  by  a  date  certain,  but  not  later 
than  one  year  after  the  date  of  approval 
of  the  plan  revision.  Hence,  EPA 
announces  its  conditional  approval  of 
the  quantitative  milestones  element  of 
the  Telluride  PMm  SIP  based  on  the 
State's  commitment,  dated  April  21, 

1994,  to  adopt  control  measures  for 
Telluride  by  November  30,  1994  that  are 
necessary  to  demonstrate  maintenance 
of  the  PM.o  NAAQS.  Section  110(k)(4) 
provides  that  any  such  conditional 
approval  shall  be  treated  as  a 
disapproval  if  the  state  fails  to  comply 
with  such  commitment.'' 

The  quantitative  milestone  element  of 
the  Telluride  SIP  is  deficient  in  that  it 
does  not  demonstrate  that  the  second 
quantitative  milestone — continued 
maintenance  from  1994  through  1997 — 
will  be  achieved.  EPA  conditionally 
approves  this  element  of  the  SIP  in  light 
of  the  State's  commitment  to  adopt 
additional  control  measures  necessary 
to  provide  for  continued  maintenance. 

The  State  has  indicated  that  it  intends 
to  address  the  maintenance  issue  by 
proposing  for  adoption  additional 
control  measures  to  maintain  the  PMio 
NAAQS  through  1997.  In  an  April  21, 
1994  letter  from  Thomas  Getz,  Colorado 
Air  Pollution  Control  Division  (APCD). 
to  Douglas  M.  Skie.  EPA,  the  State  made 
the  following  commitments:  (1) 
maintenance  control  measjures  and  any 
related  SIP  revision  will  be  proposed  to 
the  Colorado  Air  Quality  Control 
Commission  (AQCC)  by  July  21.  1994: 
(2)  a  public  hearing  on  such  regulations 


'  Thp  consequences  of  this  finding  are  to  exclude 
these  sources  from  the  applicability  of  P.M.o 
nonattainment  area  control  requirements.  Note  thai 
EPA's  finding  is  based  on  the  current  character  of 
the  area  including  for  example,  the  existing  mix  of 
sources  in  the  area.  It  is  possible,  therefore,  that 
future  growth  could  change  the  significance  of 
precursors  in  the  area. 

<  If  the  Slate  fails  lo  comply  with  its  commitment, 
this  conditional  approval  of  the  quantitative 
milestones  elemerl  will  become  a  disapproval  upon 
EPA  nolification  of  the  State  by  letter.  EP.A 
subsequently  will  publish  a  notice  in  the  "Notice.s 
Section"  of  the  Federal  Register  announcing  such 
action  and  explaining  its  implications.  If  this 
conditional  approval  is  converted  to  a  disapproval, 
the  sanctions  clock  under  section  179(al  of  the  Act 
will  begin.  This  clock  will  begin  at  the  time  EPA 
issues  a  final  disapproval  or  at  the  time  EP.A 
notifies  the  State  by  letter  that  a  conditional 
approval  has  been  converted  to  a  disapproval 


and  SIP  revision  will  be  held  by  October 
20.  1994;  and  (3)  the  adopted 
regulations  and  SIP  revision  will  be 
submitted  to  EPA  by  November  30. 
1994.  The  effective  date  of  such 
measures  must  be  November  1. 1995, 
but  could  be  as  early  as  December  1, 
1994. 

Upon  adoption  and  submittal  to  EPA, 
these  additional  control  measures  for 
maintenance  will  be  evaluated  for  their 
adequacy  in  allowing  the  area  to 
demonstrate  maintenance  through  1997 

On  August  16, 1994,  EPA  only 
partially  approved  the  State's 
nonattainment  new  source  review  (NSR) 
permitting  regulations  for  the  Telluride 
moderate  PMio  nonattainment  area 
(among  others)  because  the  State  did  not 
submit  NSR  permitting  regulations  for 
sources  of  PMm  precursors  in  Telluride 
and  because  EPA  had  not  yet  found  that 
such  sources  did  not  contribute 
significantly  in  Telluride  (see  59  FR 
33213).  In  this  final  rulemaking,  EPA  is 
now  finalizing  its  finding  that  major 
stationary  sources  of  precursors  of  PM,,) 
do  not  contribute  significantly  to  PM,,) 
levels  in  excess  of  the  NAAQS  in 
Telluride.  The  consequence  of  this 
finding  is  to  exclude  major  stationary 
sources  of  PMm  precursors  in  Telluride 
from  the  applicability  of  PMm 
nonattainment  area  control 
requirements,  including  nonattainment 
NSR  permitting  requirements.  Thus,  the 
State's  nonattainment  NSR  regulations 
for  Telluride  area  now  considered  fully 
approved. 

In  this  final  rulemaking  action  EPA 
also  announces  its  full  approval  of  the 
PM|(,  contingency  measures  that  were 
due  on  November  15,  1993  and 
submitted  by  the  State  on  December  9. 
1993.  In  addition,  EPA  amends  the 
nonattainment  area  boundary 
description  for  Telluride  in  order  to 
clarify  the  original  description. 

Please  refer  to  EPA's  proposed 
rulemaking  (59  FR  32397)  and  the  TSD 
for  that  action  for  a  detailed  discussion 
of  these  elements  of  the  Telluride  plan. 
EPA  finds  that  the  State  of  Colorado's 
PM,o  SIP  for  the  Telluride  moderate 
nonattainment  area  meets  the 
Reasonably  Available  Coij^rol  Measures 
(RACM),  including  Reasonably 
Available  Control  Technology' (RAjCT), 
requirement.  Colorado's  SIP  revision  for 
Telluride  contains  control  measures  for 
.sources  of  wood  and  coal  burning.  The 
State  has  demonstrated  that  by  applying 
control  measures  to  this  area  source, 
Telluride  will  be  in  attainment  by 
December  31, 1994,  and  it  does  not 
appear  that  apply  further  control 
measures  to  these  sources  would 
expedite  attainment. 


Therefore,  EPA  views  the  following 
measure  as  reasonable,  enforceable,  and 
responsible  for  significant  PMm 
emissions  reductions  in  Telluride: 
Colorado  regulation  entitled  "State 
Implementation  Plan— Specific 
Regulations  for  Local  Elements,  II. 
Telluride  Nonattainment  Area,"  which 
requires  continued  implementation  of 
local  programs  to  control  solid  fuel 
burning  devices,  eliminate  coal  burning, 
and  prohibit  installation  of  additional 
solid  fuel  burning  devices.  The  RACM 
(including  RACT)  provisions  in  the  SIP 
are  described  further  in  the  TSD 
associated  with  EPA's  June  23, 1994 
proposed  rulemaking  on  this  SIP. 

A  more  detailed  discussion  nf  the 
individual  source  contributions,  their 
associated  control  measures  (including 
available  control  technology)  and  an 
explanation  of  why  certain  available  • 
control  measures  were  not 
implemented,  can  be  found  in  the  TSD 
accompanying  EPA's  proposed 
rulemaking  for  the  Telluride  moderate 
PMio  nonattainment  area  SIP  (59  FR 
32397).  EPA  has  reviewed  the  state's 
documentation  and  concluded  that  it 
adequate  justifies  the  control  measure  to 
be  implemented.  The  implementation  of 
Colorado's  PMm  nonattainment  plan  for 
Telluride  will  result  in  attainment  of  the 
PMm  NAAQS  by  December  31,  1994. 
EPA  is  approving  the  Telluride  PM,o 
plan's  control  strategy  as  satisfving  the 
RACM  (including  RACT)  requirement 

EPA  also  finds  that  the  State  of 
Colorado's  December  9,  1993  submittal 
of  PMm  contingency  measures  for  the 
Telluride  moderate  PMio  nonattainment 
area  meets  the  requirements  of  section 
172(c)(9)  of  the  Act.  Specifically,  section 
II. B.  of  the  State  regulation  entitled 
"State  Implementation  Plan-Specific 
Regulations  for  Local  Elements  " 
provides  that,  upon  the  determination 
that,  the  area  has  failed  to  attain  the 
PMio  NAAQS  or  make  reasonable 
further  progress  (RFP).  the  following 
will  be  implemented:  (1)  030  miles  of 
dirt  roads  within  the  Town  of  Telluride 
will  be  chip-seal  paved,  and  (2)  either 
2.0  miles  of  unpaved  San  Miguel 
County  gravel  roads  at  the  Ski  Ranches 
Subdivision  or  0.75  miles  of  private  dirt 
roads  at  the  Hillside/Gold  King 
Subdivision  (each  within  the  Telluride 
nonattainment  area)  will  be  chip-seal 
paved.  EPA  has  reviewed  the  State's 
documentation  and  regulation  and 
concluded  that  they  adequately  meet  the 
requirements  of  section  172(c)(9)  of  the 
Act.  By  this  action,  EPA  is  approving 
the  PMio  contingency  measures  for  the 
Telluride  moderate  PMm  nonattainment 
area. 

Finally,  EPA  announces  a  clarification 
to  the  Telluride  moderate  PM,o 
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nonattainment  area  boundary,  which  is 
based  on  a  legal  description  of  the  map 
outline  of  the  area,  as  follows. 

The  Telluride  nonattainment  area 
begins  at  the  intersection  of  Colorado 
State  Highway  145  and  the  Telluride 
service  area  boundary,  as  it  existed  in 
1991.  The  western  edge  of  the 
nonattainment  area  until  it  meets 
Remine  Creek  is  defined  as  follows: 

A  tract  of  land  located  in  a  portion  of 
the  west  one-half  of  Section  28  and  the 
•  ist  one-half  of  Section  29.  Township 
> )  North.  Range  9  west,  of  the  New 
Mexico  Principal  Meridian.  County  of 
San  Miguel.  State  of  Colorado,  described 
as  follows: 

Beginning  at  the  southwest  corner  of  the  said 
Section  28; 
Thence  N  89'36'00'  W  292  70  Feet: 
Thence  S  04*05'12  "  W  538.63  Feet: 
Thence  N  03*29'42"  W  780.19  Feet. 
Thence  N  22*15'0O"  E.  3.344  16  Feft. 
Thence  S  51''5r49"  E.  570  44  Feet: 
Thence  S  03*15'36  "  E  1.106  22  Feet; 
Thence  S  45'24'42  "  E.  546  96  Feet: 
Thence  S  28°41  12"W  549  62  Feet; 
Thence  S  29''40-09"  E.  169  68  Feet 
Thence  S  44*30'03"  W.  649  51  Feet; 
Thence  S  85*54  00"  E.  660  00  Feet. 
Thence  S  04*0600"  W  660  00  Feet; 
Thence  N  89'5600"  E.  1.318  68  Feet:  to  the 
true  point  of  beginning  containing 
1 1 .249  acres  as  descritied  alxive 

Then,  at  Remine  Creek,  the 
nonattainment  boundary  follows  the 
service  area  boundary  for  9.65  miles  to 
the  eastern  edge  of  the  area,  continuing 
to  follow  the  9.200  foot  contour  line. 
The  boundary  then  intersects  Bear 
Creek  Here  the  nonattainment 
boundary  diverges  from  the  service  area 
boundary  (9,200  foot  contour  line).  The 
nonattainment  boundary  continues  in  a 
west,  southwest  direction  for  0.92  miles 
from  the  intersection  of  the  9.200  Uw{ 
contour  line  and  Bear  Creek  to  the  top 
of  ski  lift  number  9  in  the  Telluride  Ski 
Area  at  an  elevation  of  about  11,900 
feet  The  boundary  then  shifts  and  r\ins 
in  a  north-westerly  direction  for  0.83 
miles  from  the  top  of  lift  9  to  the  top  of 
lift  7.  which  is  located  at  an  elevation 
of  10.490  feet.  From  the  top  of  lift  7.  the 
nonattainment  boundary  continues  in  a 
north-westerly  direction  for  0.5  miles  to 
the  intersection  of  lift  3  with  the  10.000 
foot  control  line.  The  nonattainment 
boundary  follows  the  10.000  foot 
contour  line  in  a  south,  south-west 
direction  for  3.2  miles,  until  it  intersects 
Skunk  Creek.  Here  the  boundary 
diverges  from  the  10.000  foot  contour 
line  and  follows  Skunk  Creek  in  a 
northerly  direction  for  2.25  miles.  At  the 
intersection  of  Skunk  Creek  and 
Colorado  State  Highway  145.  the 
nonattainment  boundary  leaves  the 
creek  and  follows  Highway  145  in  a 
northerly  direction  until  it  meets  the 


service  area  boundary  as  it  existed  prior 
to  changes  adopted  in  1991. 

EPA  is  replacing  the  boundary 
description  currently  in  40  CFR  81.306 
with  this  revised  description  to  more 
clearly  define  the  nonattainment  area. 
Note  that  this  description  is  merely  a 
more  detailed  explanation  of  the 
boundary  and  not  a  change  in  the 
boundary  itself. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  a  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

III.  Final  Action 

This  document  announces  EPA's  final 
action  on  the  rulemaking  proposed  at  59 
PR  32397  on  June  23.  1994.  As  noted 
elsewhere  in  this  action.  EPA  received 
no  comments  on  the  proposed  action. 
As  a  direct  result,  the  Regional 
Admini.strator  has  reclassified  this 
action  from  Table  2  to  Table  3  under  the 
processing  procedures  established  at  54 
FR2214.Ianuary  19.  1989. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600.  et  seq  .  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

Approvals  and  conditional  approvals 
of  SIP  submittals  under  sections  110 
and  301 .  and  subchapter  I.  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP-approval  does  not  impose 
any  new  requirements.  I  certify  that  it 
does  not  have  a  significant  impact  on 
small  entities  affected  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  under  the  Clean  Air  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S. 
E.P.A..  427  U.S.  246.  256-66  (1976);  42 
U.S.C.  7410(a)(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 


States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  18. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  qf  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  must  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to  i 

enforce  its  requirements  (see  section 
307(b)(2)). 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  these  actions  from 
review  under  Executive  Order  12866. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Reporting 
and  record  keeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

40  CFR  Port  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated  August  31.  1994. 
lack  W.  McGraw. 
Acting.  Regional  Administrator 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q. 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(68)  to  read  as 
follows: 

§  52.320    Identification  of  plan. 
•         »         •         «         • 

(c)*    *    • 

(68)  The  Governor  of  Colorado 
submitted  a  portion  of  the  requirements 
for  the  moderate  nonattainment  area 
PM„)  State  Implementation  Plan  (SIP) 
for  Telluride.  Colorado  with  a  letter 
dated  March  17.  1993.  The  submittal 
was  made  to  satisfy  those  moderate 
PMio  nonattainment  area  SIP 
requirements  due  for  Telluride  on 
November  15.  1991;  however,  the 
submittal  did  not  contain  quantitative 
milestones  to  provide  for  maintenance 
of  the  PMio  National  Ambient  Air 
Quality  Standards  through  December      ^ 
1997.  the  Governor  of  Colorado 
submitted  moderate  PMio 
nonattainment  area  contingency 


measures  for  Telluride  with  a  letter 
dated  December  9, 1993.  This  submittal 
was  intended  to  satisfy  the  requirements 
of  section  172(c)(9)  of  the  Clean  Air  Act 
due  on  November  15,  1993. 

(i)  incorporation  by  reference. 

(A)  Colorado  Air  Quality  Control 
Commission  Nonattainment  Areas 
regulation,  Section  II.,  Telluride 
Nonattainment  Area,  adopted  January 
21,  1993  and  effective  on  March  2,  1993. 
with  revisions  adopted  November  12, 
1993  and  effective  De«»mber  30,  1993. 


(ii)  Additional  material. 

(A)  The  commitment  and  schedule  for 
the  adoption  and  implementation  of 
PMio  control  measures  that  are 
necessary  to  demonstrate  maintenance 
of  the  24-hour  PMio  standard  in 
Telluride,  which  were  submitted  in  an 
April  21, 1994  letter  from  Thomas  Getz. 
Air  Pollution  Control  Division,  to 
Douglas  M.  Skie,  EPA. 


PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  In  §  81.306  the  table  for  Colorado- 
PMio  Nonattainment  Areas  is  amended 
under  San  Miguel  County  by  revising 
the  entry  for  "Telluride"  to  read  as 
follows: 


§81.306    Cokorado 


Colorado.— PM-10  Nonattainment  Areas 


Designated  Area 


San  Miguel  County 

Tetlofide 

The  Telluride  rwnattamment  area  begirt 
at  the   irrtersecttor  of  Colorado  State 
Highway  145  and  the  TeMunde  service 
area  boundary,  as  rt  existed  in  1991. 
The  western  edge  ot  the  nonattainment 
area  until  rt  n>eets  Renvne  Creek  ts  de- 
fir)ed  as  follows:  A  tract  of  land  located 
in  a  portion  of  the  west  one- half  of  Sec- 
tion 28  and  the  east  one-hatl  of  Section 
29.  Township  43  North,  Range  9  west, 
of  the  New  Mexico  Pnncipal  Meridian, 
County  of  San  Miguel,  State  of  Colo- 
rado, described  as  foltows;   Beginning 
at  the   southwest  corner  of  the   said 
Section  28;   Thence   N   89°36'00 '   W. 
292.70  Feet;  Thence  S  04''05'12"  W. 
538  63  Feet;  Thence  N  03°29'42"  W. 
780.19    Feet;    Thence    N    22M500'E 
3344.16  Feet,  Thence  S  51°5r49"  E. 
570  44  Feet;  Thence  S  03°15  36'  E 
1106.22  Feet;  Thence  S  45'24'42-  E. 
546  96  Feet;  Thence  S  28°41'12-  W 
549.62  Feet.  Thence  S  29°4009'  E. 
169.68  Feet;  Thence  S  44=30'03-  W. 
649.51    Feet;  Thence  S  85^5400"  E. 
660.00  Feet.  Thence  S  04'0600 •  W. 
660.00  Feet;  Thence   N  89^56  00"  E 
1318  68  Feet;  to  the  true  point  of  be- 
ginning containing  11249  acres  as  de- 
scribed atx)ve 


Designation 


Date 


il/IS-SO 


Type 


Nonattainmeni 


Classification 


Dale 


il.'l5-"90 


Type 


Modefafe 
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Colorado.— PM- 10  NcrMTTAiNMENi  AHtAS— Continued 


Dflsignated  Area 


Then,  at  Remine  Creek.  UnJ  nooanairv 
mem  boondary  toJIows  the  service  area 
boundary  (<x  9  65  miles  to  the  9.200 
foot  cootoor  hne.  The  bourxJary  then 
intersects  Bear  Creek  Here  the  non- 
attainmenl  boondary  diverges  from  the 
service  area  boundary  (9.200  toot  con- 
tour line)  The  nonatttamment  txxjndarv 
continues  in  a  west,  southwest  direc- 
tion for  0.92  nules  from  ttie  intersection 
of  the  9.200  foot  contour  line  and  Bear 
Creek  to  the  top  of  ski  lift  number  9  in 
the  Telluride  Ski  Area  at  an  elevation  of 
about  11.900  feet.  The  boundary  then 
shifts  and  oins  in  a  north-westerty  d»- 
rectKXi  for  0  83  miles  from  the  top  of  lift 
9  to  the  top  of  lift  7.  which  is  kx^ated  at 
an  elevation  of  10.490  feet  From  the 
top  of  lift  7.  the  nonaftainment  bound- 
ary contrujes  in  a  rxxth-westerly  ckrec 
tion  for  0  5  mites  to  ttie  intersection  of 
lift  3  with  tt>e  10.000  foot  control  line 
The  nonattainment  l»urxJary  foltows 
ttie  10.000  foot  contour  line  m  a  south, 
soutfvwest  direction  lor  3  2  miles,  until 
It  intersects  Skunk  Creek  Here  the 
boundary  dwerges  from  tt*  10.000  foot 
contour  line  and  folkjws  Skunk  Creek  in 
a  northerly  direction  for  2  25  miles  At 
the  intersection  of  Skunk  Creek  and 
Colorado  State  Higfiway  145.  the  non- 
attainment  bourxlary  leaves  the  creek 
and  follows  Highway  145  in  a  northerly 
direction  until  it  meets  tfw  service  area 
boundary  as  tt  existed  prior  to  changes 
adopted  m  1991  


Oesigr«tion 


Date 


Type 


Classification 


Date 


Type 
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BILUNO  CODE  M«0-P-M 


40  CFR  Part  261 
rSW-fRL-6075-6] 

Hazardous  Waste  Management 
System;  Identification  and  Listi.ng  ol 
Hazardous  Waste;  Final  Amendment 

AGEhJCV:  Environmental  Protection 
Agency. 

ACTION:  Final  amendment. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  Agency)  today  is 
granting  a  final  amendment  to  an 
exclusion  from  the  lists  of  hazardous 
wastes  previously  granted  for  certain 
solid  wastes  generated  by  POP  Fasteners 
(POP)  in  Shelton.  Connecticut.  This 
action  is  taken  in  response  to  a  petition 
for  amendment  submitted  by  POP  to 
increase  the  maximum  annual  waste 
volume  covered  in  its  exclusion.  The 
exclusion  was  granted  under  regulations 
that  allow  generators  to  petition  EPA  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  such  wastes 
from  the  hazardous  waste  lists. 
EFFECTIVE  DATE:  September  19. 1994. 
ADDRESSES:  The  public  docket  for  this 
final  amendment  is  located  at  the  U.S. 
Environmental  Protection  Agencv.  401 
M  Street,  SW..  Washington,  DC  20460. 
and  is  available  for  viewing  (room 
M2616)  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  F'ederal 
holidays.  Cair(202)  260-9.127  for 
appointments.  The  reference  number  for 
this  docket  is  ••F-94-DLPE-FF'FFF". 
The  pu')lic  may  copy  material  from  any 
regulatory  docket  at  no  cost  for  the  first 
100  pages,  and  at  a  cost  of  $0.15  per 
page  for  additional  copies. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346,  or 
at  (703)  412-9810.  For  technical 
information  concerning  this  notice, 
contact  Shen-yi  Yang,  Office  of  Solid 
Waste  (5304).  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-1436. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  Man:h  5.  1990,  POP  Fasteners 
(POP),  a  division  of  Black  and  Decker 
Corporation,  of  Shelton,  Connecticut 
petitioned  the  Agency  under  §§  260.20 
and  260.22.  to  exclude  from  hazardous 
waste  control  its  F006  metal  hydroxide 
filter  cake  resulting  from  the  treatment 
of  wastewater  originating  &T>m  its 
electroplating  operation.  After 


evaluating  the  petition,  EPA  published 
its  final  decision  in  the  Federal  Register 
(57  FR  57673,  December  7,  1992)  to 
exclude  POP's  waste  from  the  lists  of 
hazardous  waste  contained  at  §§  261.31 
and  261.32.  POP's  final  exclusion  only 
applied  to  the  process  and  waste 
volume  (a  maximum  of  300  cubic  yards 
generated  annually)  covered  by  its 
original  petition.  Any  waste  generated 
in  excess  of  300  cubic  yards  per  year 
must  be  handled  as  hazardous  unless  an 
amendment  to  POP's  final  exclusion  is 
granted. 

On  May  10, 1993.  POP  petitioned  the 
Agency  for  an  amendment  to  its  1992 
final  exclusion  for  an  increase  of  its 
annual  maximum  waste  generation  from 
300  cubic  yards  to  1,000  cubic  yards. 
After  its  evaluation  of  POP's  request  and 
supporting  information,  EPA  proposed, 
on  April  11. 1994,  to  amend  POP's 
December  7, 1992  exclusion  to  reflert  a 
waste  volume  increase  (see  59  FR 
17080). 

Today's  rulemaking  finalizes  the 
proposed  amendment  to  amend  POP's 
existing  exclusion. 

II.  Disposition  of  Petition  for 
Amendment 

POP  Fasteners,  Shelton,  Connecticut. 
A.  Proposed  Amendment 

As  a  result  of  its  business  growth, 
POP  petitioned  the  Agency  on  May  10, 
1993  for  an  amendment  to  its  1992  final 
exclusion  for  an  increase  of  its  annual 
maximum  waste  generation  from  300 
cubic  yards  to  1,000  cubic  yards. 

POP' stated  in  an  April  19,  1993  letter 
that:  (1)  the  increase  in  the  filter  cake 
generation  was  attributable  to  an 
increase  in  rivet  production  since  the 
petition  was  filed;  (2)  there  have  been 
no  changes  in  the  manufacturing 
process,  feed  materials,  or  waste  water 
treatment  process;  and  (3)  the  hours  of 
POP's  operation  have  increased. 

To  confirm  that  the  waste 
characteristics  have  not  changed,  POP 
submitted  results  from  the  analyses  of 
one  filter  cake  composite  for  all  Toxicity 
Qiaracteristic  (TC)  constituents  listed  in 
40  CFR  261.24  and  nickel  using  the 
Toxicity  Characteristic  Leaching 
Procedure  (TCLP,  SVV-646  Method 
1311).  POP  also  submitted  a  signed 
certification  dated  May  10, 1993  stating 
that  all  submitted  information  is  true, 
accurate,  and  complete. 

The  Agency  reviewed  its  previous 
decision  to  grant  POP's  original 
delisting  petition  (57  FR  37921.  57  FR 
57673  and  the  administrative  record  in 
the  RCRA  public  docket)  and  the 
analytical  results  provided  by  POP  in 
support  of  its  request  for  an  amendment 
to  its  existing  exclusion.  The  analytical 


results  submitted  to  support  this 
amendment  show  that  the  constituents 
detected  in  the  waste  sample,  as  well  as 
their  respective  leachate  concentration 
levels,  are  consistent  with  the  waste 
data  in  POPs  original  petition. 
Furthermore,  POP  has  certified  that 
there  have  been  no  changes  in  process 
or  feed  materials.  Therefore,  the  Agency 
believes  that  the  waste  characteristics 
have  not  changed. 

The  Agency  evaluated  the  potential 
impact  of  POP's  petitioned  waste  on 
human  health  and  the  environment,  at 
the  increased  annual  maximum  waste 
volume,  following  the  same  approach  it 
used  in  evaluating  POP's  original 
petition.  Specifically,  the  Agency 
evaluated  the  waste  using  the  requested 
annual  maximum  waste  volume 
estimate  of  1,000  cubic  yards  and  the 
maximum  reported  leachate 
concentration  of  POP's  waste  using  the 
same  ground-water  model  described  in 
the  Agency's  original  decision  (see  57 
FR  37921,  August  21, 1992  and  the 
RCRA  public  docket  ••F-92-PEEP- 
FFFFF  "  to  that  rule).  The  Agency  notes 
that  the  modeling  results  are  the  same 
for  300  and  1,000  cubic  yards,  and  the 
increased  waste  volume  has  no 
significant  impad.  Thus,  the  Agencv 
believes  that  the  constituents  in  POP's 
waste  would  not  leach  and  migrate  at 
concentrations  above  the  Agency's 
health-based  levels  used  in  delisting 
decision-making. 

EPA  also  considered  the  impact  of  the 
increa.sed  waste  volume  on  potential 
risks  posed  by  other  exposure  routes 
(i.e.,  air  emission,  surface  water).  Sini»; 
the  total  concentration  levels  of 
hazardous  constituents  of  concern  in  the 
petitioned  waste  and  the  active  landfill 
area  remain  uni,hanged,  the  Ag»'n«.y 
believes  that  no  significant  exposure  lo 
contaminants  potentially  released  via 
air  emission  and  surface  runofT  from 
POP's  petitioned  waste  is  likely-  See  57 
FR  37921  (August  21.  1992).  57  FR 
57673  (December  7,  1992),  and  the 
RCKA  public  dockets  for  these  not ii  «'s 
for  a  detailed  description  of  the 
evaluation. 

B.  Response  lo  Public  Comments 

The  Agency  did  not  receive  any 
comments  on  the  proposed  amendment 

C  Final  Agency  Decision 

For  the  reasons  stated  in  the  proposed 
amendment  and  in  today's  notic-e,  the 
Agency  believes  that  POP's  waste  is 
non-hazardous  at  the  maximum 
generation  rate  of  1.000  cubic  yards  per 
year,  and  should  be  excluded  from 
hazardous  waste  control.  The  Agency, 
therefore,  is  granting  the  amendment  lo 
POP  Fastener's  exclusion  to  reflect  a 
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waste  volume  increase  for  waste 
(generated  at  its  Shelton.  Connecticut 
facility.  This  amendment  only  applies  to 
the  process  covered  by  POP's  original 
petition,  and  allows  a  maximum  annual 
waste  volume  of  1.000  cubic  yards.  All 
other  conditions  listed  in  POP's 
exclusion  remain  unchanged.  Waste 
generated  in  excess  of  1. 000  cubic  yards 
per  yenr  or  from  changed  processes 
must  be  handled  as  hazardous  until  a 
new  exclusion  is  granted. 

Ill  EfTective  Date 

This  amendment  is  effective 
immediately  upon  final  publication  in 
the  Federal  Register  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here  because  this  amendment  reduces 
the  existing  requirements  for  persons 
generating  hazardous  wastes.  In  light  of 
the  unnecessary  hardship  and  expense 
that  would  be  imposed  on  this 
petitioner  by  an  effective  date  six 
months  af^er  publication  and  the  fact 
that  a  six-month  deadline  is  not 
necessary  to  achieve  the  purpose  of 
section  3010.  EPA  believes  that  this 
amendment  should  be  effective 
immediately  upon  final  publication. 
These  reasons  also  provide  a  basis  for 
making  this  amendment  effective 
immediately,  upon  final  publication, 
under  the  Administrative  Procedure 
Act.  pursuant  to  5  U.S.C.  553(d). 

IV.  Regulatory  Impact 

Under  Executive  Order  12866.  EPA 
must  conduct  an  "assessment  of  the 


potential  costs  and  benefits"  for  all 
"significant  "  regulatory  actions.  This 
amendment  is  not  significant,  since  its 
effect  reduces  the  overall  costs  and 
economic  impact  of  EPA's  hazardous 
waste  management  regulations.  This 
reduction  is  achieved  by  excluding  an 
additional  amount  of  waste  generated  at 
a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  treat  its  waste  as  non- 
hazardous.  There  is  no  additional 
economic  impact  due  to  today's  rule. 
Therefore,  this  rule  is  not  a  significant 
regulation,  and  no  cost/benefit 
assessment  is  required.  The  Office  of 
Management  and  Budget  (OMB)  has  also 
exempted  this  rule  from  the  requirement 
for  OMB  review  under  section  (6)  of 
Executive  Order  12866 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Ri^gulatory  Flexibility 
Act.  5  U.S.C  601-612.  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  that 
describes  the  impact  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions)  No  regulatory  Hexibility 
analysis  is  required,  however,  if  the 
Administrator  or  delegated 
representative  certifies  that  the  rule  will 
not  have  an  impact  on  any  small 
entities. 

This  amendment  will  not  have  any 
adverse  economic  impact  on  small 
entities  because  its  effect  will  be  to 
reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  will  be 
limited  to  one  facility.  Accordingly.  I 


hereby  certify  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  amendment  therefore, 
does  not  require  a  regulatory  flexibility 
analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  amendment  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(P.L.  96-511.  44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  Waste.  Recycling. 
Reporting  and  recordkeeping 
requirements. 

Dated:  September  7. 1994. 
Elizabeth  A.  Cotsworth. 

Acting  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  261  is  amended 

as  follows- 

PART  261 -IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a).  6921. 
6922,  and  6938. 

Appendix  IX — (Amended) 

2.  In  Table  1  of  Appendix  IX  of  Part 
261.  the  entry  for  "POP  Fasteners. 
Shelton.  Connecticut"  is  revised  to  read 
as  follows: 
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Table  1  .—Wastes  Excluded  From  Non-specific  Sources 


FaciMy 


Address 


Waste  descnption 


POP  Fasteners She«on.  Con-  Wastewater  treatment  sludge  (EPA  Hazardous  Waste  No.  F006)  ger>erated  from  electroplating  oper- 

necticut.  ations  (at  a  majiimum  annual  rate  ot  1,000  cub«:  yards)  after  [insert  date  of  publtcationl  In  order  to 

confirm  that  the  characteristics  of  the  waste  do  not  change  significantly,  the  faalrty  must,  on  an  an- 
nual basis,  anafyze  a  representative  composite  sample  for  the  constituents  listed  in  §261.24  using 
ttie  mettxxJ  specified  tfierem.  The  annual  anafytical  results  including  quality  control  information,  must 
be  cofTxxled,  certified  according  to  §260  22(0(12).  maintained  on  site  for  a  minimum  of  five  years, 
and  made  availatrfe  for  inspection  upon  request  by  any  employee  or  representative  of  EPA  or  ttie 
State  of  Connecticut  Failure  to  maintain  the  required  records  on  site  will  tie  considered  by  EPA,  at 
Its  discretion,  sufficient  basis  to  revoke  the  exclusioo  to  the  extent  directed  by  EPA. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3720,  3730,  3800,  3810, 
3820,  3830,  and  3850 

[WO-660-4191-02-24  1A;  Circular  No. 
2657] 

RIN  1004-AC17 

Mining  Claims;  Maintenance  and 
Location  Fees;  Lands  Open  to 
Location,  National  Parks,  King  Range 
National  Conservation  Area,  Indian 
Reservations,  Surface  Management; 
Remov^jj  of  Obsolete  or  Expired 
Regulations,  Consolidation  of 
Remaining  Sections;  Final  Rule; 
Correction 

AGENCY:  Bui:eau  of  Land  Management. 
Interior. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule 
implementing  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 

1993  that  require  a  S25  location  fee  and 
a  $100  annual  maintenance  fee  for  each 
mining  claim  and  site  located  and  held 
under  the  general  mining  laws.  The  rule 
was  published  Tuesday.  August  30. 

1994  (.-igFR  44846). 

EFFECTIVE  DATE:  August  30.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Bruno  (202)  452-0330  (not  a  toil- 
free  call). 

SUPPLEMENTARY  INFORMATION: 
.Need  For  Correction 

As  published,  the  final  rule  contains 
an  error  which  may  prove  to  be 
misleading  and.  therefore,  needs 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  30,  1994,  of  the  final  rule  (WO- 
660-4191-02-24  lA:  Circular  No.  2657), 
which  was  the  subject  of  FR  Doc.  94- 
21388,  is  corrected  as  follows: 

On  page  44862,  in  the  first  column,  in 
§3833.1-7,  paragraph  (e)(1).  line  12,  the 
cross-referenced  paragraph  "3833. f>- 
5(y)  "  is  corrected  to  read  "3833.0-5(x) '. 
Nancy  K.  Hayes, 

Acting  Assistant  Seiretary  of  the  Interior. 
!FR  Doc  94-23133  Filed  9-16-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

[Docket  No.  940951^251;  l.D.  081694B] 

Northeast  Multispecies  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NO.AA), 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
implement  Framework  Adjustment  6  to 
the  Northeast  Multispecies  Fishery 
Management  Plan  (FMP).  The  intent  of 
this  rule  is  to  reduce  the  catch  of 
juvenile  silver  hake  in  the  Cultivator 
Shoal  whiting  (silver  hake)  f^ishery  by 
increasing  the  minimum  n.esh  size  from 
2Vi  inches  (6.35  cm)  to  3  inches  (7.62 
cm). 

EFFECTIVE  DATE:  October  19,  1994. 
ADDRESSES:  Copies  of  Amendment  5  to 
the  FMP,  its  regulatory  impact  review 
(RIR)  and  the  initial  regulatory 
flexibility  analysis  contained  within  the 
RIR,  its  final  supplemental 
environmental  impact  statement,  and 
Framework  Adjustment  6  are  available 
upon  request  from  Douglas  G.  Marshall, 
Executive  Director,  New  England 
Fishery  Management  Council,  5 
Broadway,  Saugus,  MA  01906-1097, 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy.  NMFS.  Fishery 
Policy  Analyst,  508-281-9252 

SUPPLEMENTARY  INFORMATION: 
Background 

Amendment  4  to  the  FMP.  published 
May  31,  1991  (56  FR  24724).  established 
the  Cultivator  Shoal  whiting  fishery,  a 
specified  area  within  the  Gulf  of  Maine/ 
Georges  Bank  Regulated  Mesh  .^rea.  For 
3  years  preceding  Amendment  4.  NMFS 
had  conducted  an  experimental  fishery 
program  in  the  Cultivator  Shoal  area 
using  NMFS  sea  samplers  to  collect  data 
about  the  silver  hake  fishery  and 
particularly  about  the  regulated  species 
bycatch.  The  data  collected  by  sea 
samplers  led  to  the  conclusion  that  the 
Cultivator  Shoal  whiting  fishery  had 
minimal  impact  on  regulated  species. 

Under  the  terms  of  Amendment  5  to 
the  FMP  (59  FR  9872,  March  1.  1994), 
vessels  may  fish  for  silver  hake  in  the 
Cultivator  Shoal  area  from  June  15 
through  October  31.  unless  otherwise 
specified,  if  the  vessel:  (1)  Has  onboard 
a  letter  of  authorization  issued  bv  the 
Director,  Northeast  Region,  NMFS 
(Regional  Director);  (2)  has  a  minimum 


mesh  size  of  2'/^  inches  (6.35  cm) 
applied  to  the  first  160  meshes  counted 
from  the  terminus  of  the  net;  and  (3) 
does  not  exceed  the  possession  limit  of 
regulated  species  as  specified  in  50  CFR 
651.27(a). 

Fishing  industry  members  recently 
asked  the  New  England  Fishery 
Management  Council  (Council)  to  adopt 
more  restrictive  regulations  to  conserve 
the  silver  hake  stocks  and  protect  this 
resource  from  a  potential  increase  in 
fishing  effort  directed  at  the  juvenile 
component  of  the  stocks.  Their  concerns 
are  based  on  at  least  two  recent 
developments  in  the  industry  that 
directly  affect  the  silver  hake  fisheries, 
as  well  as  on  the  assessment  scientists' 
uncertainty  about  the  stock  status  and 
the  impact  of  those  recent  changes 

First,  as  restrictive  management  plans 
are  implemented  in  other  fisheries  in 
the  region,  a  significant  amount  of 
potential  fishing  effort  is  being 
displaced.  Fishers  anticipate  that  some 
portion  of  that  displaced  fishing  effort 
will  be  directed  on  silver  hake,  since 
this  fishery  is  relatively  unregulated  and 
the  stocks  are  comparatively  stable.  The 
effect  of  a  sudden  increase  in  fishing 
effort  on  silver  hake  stocks  and  markets 
is  uncertain,  but  potentially  detrimental 
to  both.  The  most  recent  advison,  report 
from  the  Stock  Assessment  Workshop 
(SAW)  in  February  1994,  which  was 
S.^W  #17,  states-that,  ahhough  there  are 
uncertainties  regarding  the  exploitation 
pattern  in  the  silver  hake  fisher\,  it  is 
recommended  that  any  increase  in  effo.i 
on  tiiese  stocks  be  avoided. 

Second,  in  the  past  year,  an  export 
market  for  juvenile  silver  hake  has 
emerged.  The  potential  demand  from 
this  new  market  and  its  impact  on  the 
stocks  are  unknown.  Assessment 
scientists,  while  acknowledging  that 
natural  mortality  rates  of  juvenile  silver 
hake  are  high  and  that  discards  of 
juveniles  in  the  traditional  silver  hake 
fisheries  are  excessive,  caution  against 
any  increase  in  fishing  effort  directed  at 
the  juvenile  sector.  If  juvenile  mortality 
increases,  the  spawning  stock  biomass 
will  decline  and  the  catch  of  large  silver 
hake  in  traditional  fisheries  will  also 
decline. 

Generally,  increasing  the  mesfi  size 
will  delay  the  age  at  which  fish  become 
susceptible  to  the  gear,  thereby  reducing 
juvenile  mortality.  Increasing  the  mesh 
size  from  2'/;^  inches  (6.35  cm)  fo  3 
inches  (7.62  cm),  is  intended  to  prevent 
a  shift  in  the  exploitation  pattern  to 
younger  fish  in  order  to  supply  the 
juvenile  export  market. 

With  so  many  uncertainties  and  the 
need  for  caution  surrounding  the 
impacts  of  the  emerging  juvenile  fishery 
and  the  displacement  of  effort  from 
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oth*'r  (ishone*.  the  Couiu  li  has  started 
preparing  an  P"MP  amendment  to 
regulate  fishing  for  silver  hake.  Except 
for  the  Cultivator  Shoal  program,  fishing 
for  silver  hake  is  currently  unregulated 
and  an  FMP  amendment  is  required  in 
order  to  establish  a  management  regime 
for  the  entire  fishery.  However,  because 
of  the  length  of  lime  required  for  the 
FMP  amendment  process,  and  due  to 
the  concerns  stated  by  industry 
members,  as  noted  above,  the  Council 
initialed  this  framework  action  for  the 
purpose  of  implementing  conservation 
measures  as  quickly  as  possible  for  the 
ongoing  Cultivator  Shoal  fisherv. 

Framework  Adjustment  3  to  the  FMP 
limited  the  amount  of  regulated  species 
onboard  vessels  using  small  mesh  to 
either  500  lb  (226.8  kg)  or  10  percent  of 
the  weight  of  non-regulated  sp«<:ies. 
whichever  is  less.  In  this  rule.  NMFS  is 
adding  language  to  the  possession  limit 
section  with  the  intent  of  clarifying  how 
this  adjustment  pertains  to  the 
Cultivator  Shoal  whiting  fishery. 

NMFS  is  amending  the  multispecies 
regulations  following  the  procedure  for 
framework  adjustments  established  by 
Amendment  5  and  codified  in  50  CFR 
651.  subpart  C  The  Council  followed 
this  procedure  when  making 
adjustments  to  the  FMP.  by  developing 
and  analyzing  the  actions  over  the  span 
of  a  minimum  of  two  Council  meetings, 
on  May  12  and  June  29.  1994  The 
Council  provided  the  public  with 
advance  notice  of  both  the  proposal  and 
the  analysis,  and  opportunity  to 
comment  on  them  prior  to  and  at  the 
lune  29  Council  meeting.  Upon  review 
of  the  analysis  and  public  comment,  the 
Council  recommended  to  the  Regional 
Director  that  ihe  measures  contained  in 
Framework  Adjustment  6  be  published 
as  a  final  rule.  The  Regional  Dirf<;tor  has 
further  determined  that  the  measures  in 
Framework  Adjustment  6  are 
appropriate  to  publish  as  a  final  rulo 

Comments  and  Responses 

In  addition  lo  the  general  public 
notification,  the  Council  sent  a  letter  to 
each  person  who  applied  for 
authorization  to  fish  in  the  Cultivator 
Shoal  Whiting  Fishery  Program 
informing  him  or  her  of  the  Council's 
intent  to  lake  action,  describing  the 
proposals  under  consideration,  advising 
them  of  the  availability  of  relevant 
dot.uments  and  analysis,  and  inviting 


comment.  During  the  comment  period 

spanning  the  two  required  Council 
meetings,  several  members  of  the  public 
commented  in  favor  of  the  3-inch  (7.62- 
cm)  mesh  proposal,  and  one  fisher 
opposed  it  on  the  grounds  that  it  would 
reduce  flexibility  in  using  different 
mesh  sizes.  NMFS  believes  that  an 
increase  in  mesh  sire  is  warranted  to 
protect  the  juvenile  component  of  the 
whiting  stocks,  and  hence  the  long-term 
viability  of  the  fishery.  One  individual 
questioned  the  scientific  basis  for  the 
mesh-size  increase.  Generally,  an 
increase  in  mesh  size  correlates  with 
fewer  small  fish  being  caught, 
increasing  the  potential  yield  from  the 
fishery  by  reducing  the  revenues  lost 
due  to  discarding  or  industrial  use  of 
the  catch.  The  traditionally  preferred 
market  size  for  silver  hake  has  been  10 
inches  (25  4  av)  or  greater.  According  to 
silver  hake  selection  curves, 
approximately  22  percent  of  10-inch 
(25.4-cm)  fish  would  be  caught  by  3- 
inch  (7.62-cm)  mesh,  as  opposed  lo 
approximately  32  percent  with  a  2V^- 
inch  (6.35-cm)  mesh.  With  the  increased 
selectivity  of  the  larger  mesh,  discards 
that  are  predominantly  of  fish  under  10 
inches  (25.4  cm)  may  be  reduced 
significantly.  Other  comments  focused 
on  the  minimum  fish  size  and  tolerance 
provision  that  the  Council  removed 
from  its  proposal.  These  comments  were 
taken  into  account  by  the  Council  and 
NMFS  in  developing  and  approving 
these  measures. 

Classification 

This  final  rule  is  exempt  from  review 
under  E.O. 12866. 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  finds  there  is  good 
cause  to  waive  prior  notice  and 
opportunity  for  comment  under  5  U.S.C. 
553(b)(B).  The  provision  of  advance 
notice  as  described  in  this  rule  and 
public  meetings  held  by  the  Council  to 
discuss  the  management  measures 
implemented  by  this  rule  provided 
adequate  prior  notice  and  opportunity 
for  public  comment  to  be  considered. 
Thus,  additional  opportunity  for  public 
comment  is  unnecessary  Because  no 
proposed  rule  was  required,  this  action 
is  exempt  from  the  procedures  of  the 
Regulatory  Flexibility  Act. 


List  of  Subfects  in  50  CFR  Part  651 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  13,  1994. 
GiryMModt, 

Program  Management  Officer,  National 
h4arine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  651  is  amended 
as  follows: 

PART  651- NORTHEAST 
MULTISPECIES  FISHERY 

1.  The  authority  citation  for  part  651 
continues  to  read  as  follows: 

Authority:  16  II  SC  1801  et  seq. 

2.  Section  651.20  is  amended  by 
revising  paragraph  (a)(4)(i)(B)  to  read  as 
follows:  « 

§  &51 .20    Regulated  mesh  areas  and 
restrictions  on  gear  and  mett>ods  of  fishing. 
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(a)*   *   * 
(4)-    •   • 

(i)*   *   *  ,  , 

(B)  A  minimum  mesh  size  of  3  inches 
(7.62  cm)  applied  to  the  first  160  meshes 
counted  from  the  terminus  of  the  net; 

3.  Section  651.27  is  amended  by 
revising  paragraph  (a)(l)(ii)(A)  to  read  as 
follows 

§651.27    Possesston  limits. 

(a)'    *    * 
(D*    *   * 

(ii)*   •   * 

(A)  Any  vessel  lawfully  fishing  with 
or  possessing  onboard  nets  of  mesh 
smaller  than  the  regulated  minimum 
siie  as  specified  in  §  65 1.20(a)(2)  while 
fishing  in  the  small-mesh  exemption 
area  or  Cultivator  Shoal  whiting  fishery 
exemption  area  as  described  under  and 
in  accordance  with  §651. 20(a)(3)  and 
§651. 20(a)(4),  respectively,  or  any 
vessel  fishing  with  nets  of  mesh  smaller 
than  the  regulated  minimum  size  as 
specified  in  §651. 20(c)  and  (d),  is 
prohibited  from  possessing  onboard  at 
any  lime  during  a  trip,  or  landing  per 
trip,  regulated  species  in  excess  of  10 
percent,  by  weight,  of  all  other  species 
on  board,  or  500  lb  (226.8  kg), 
whichever  is  less. 
•         •         •         •        • 

IFK  Dit(   94-23045  Filrd  9-16-94:  8:45  am) 
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This  section  o1  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rule's. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  50 

RIN  3150-AF04 

Steam  Generator  Tube  Integrity  for 
Operating  Nuclear  Power  Plants 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  considering  amending  its 
regulations  regarding  steam  generator 
tube  surveillance  and  maintenance  at 
operating  nuclear  power  plants.  The 
advanced  notice  of  proposed 
rulemaking  (ANPRM)  considers 
regulatory  approaches  that  would 
maintain  adequate  assurance  of  steam 
generator  tube  integrity  while  allowing 
a  more  appropriate  approach  to  steam 
generator  surveillance  and  maintenance 
activities  at  nuclear  power  plants.  The 
NRC  is  issuing  this  ANPRM  to  invite 
comments,  advice,  and 
recommendations  from  interested 
parties  on  the  proposed  steam  generator 
rule. 

DATES:  The  comment  period  expires 
December  5. 1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  comments  to:  The 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch.  Deliver 
comments  to:  11555  Rockville  Pike. 
Rockville,  Maryland,  between  7:45  am 
and  4:15  pm  on  Federal  workdays. 
Examine  copies  of  comments  received 
at:  The  NRC  Public  Document  Room, 
2120  L  Street  NVV.  (Lower  Level). 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  T.A. 
Reed,  Office  of  Nuclear  Reactor 
Regulation.  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555, 
telephone  (301)  504-2795. 

SUPPLEMENTARY  INFORMATION: 

Background 

Steam  generator  tube  degradation  at 
nuclear  power  plants  continues  to  be  a 
problem  for  the  nuclear  industry. 
Industry  actions  have  been  effective  in 
controlling  many  of  the  forms  of 
degradation  experienced  in  late  1970s 
and  early  1980s;  however,  new 
degradation  mechanisms  continue  to 
occur.  State-of-the-art  nondestructive 
inspection  and  tube  repair  methods 
have  improved  significantly  in  recent 
years.  Changes  in  types  of  degradation  ' 
being  experienced  and  improvements  in 
inspection  and  tube  repair  technology 
have  made  the  NRC's  existing  regulatory 
requirements  and  guidance  out-of-date 
and  in  some  cases  overly  conservative 
or  impractical.  In  addition,  the  NRC 
staff  has  determined  that  factors  other 
than  the  material  tube  degradation 
should  be  considered  when  assessing 
tube  integrity. 

The  objective  of  the  proposed  rule 
would  be  to  maintain  steam  generator 
tube  integrity  such  that  there  is  an 
extremely  low  probability  of  steam 
generator  tube  leakage  that  could  result 
in  core  damage  or  otherwise  exceed 
allowable  off-site  doses  while  allowing 
a  reasonable  approach  to  steam 
generator  surveillance  and  maintenance 
activities  (i.e.,  degradation-specific 
management).  A  performance-based  rule 
with  quantitative  criteria  would  achieve 
the  desired  goals  without  being 
prescriptive  in  nature.  A  flexible  rule 
would  accommodate  changes  in 
operating  experience  and  technology 
while  giving  incentives  for  the  industrx' 
to  continue  to  improve  the  state-of-the 
art  tube  inspection  and  repair  methods. 
Incorporation  of  an  integrated  approach 
considers  the  overall  factors  of  safety 
and  risk,  including  systems  and 
radiological  assessments. 

The  NRC  staffs  rulemaking  effort 
would  establish  a  flexible  framework 
that  allows  steam  generator  tube 
integrity  to  be  addressed  using  a 
degradation-specific  management 
approach.  This  approach  involves 
establishing  and  implementing 
preventive  measures  such  as  inspection, 
evaluation,  and  repair  criteria  that  are 
applicable  to  distinct  steam  generator 
degradation  mechanisms,  and  default 
criteria  for  the  remaining  forms  of  steam 


generator  tube  degradation  where 
experience  does  not  enable  a 
degradation-specific  approach.  The  NRC 
staffs  rulemaking  effort  would  also 
address  issues  relevant  to  containment 
bypass  probability  and  severe  accidents 
associated  with  bypass  of  containment. 
The  NRC  staff  would  consider 
application  of  more  realistic  analytical 
assumptions,  as  well  as  defense-in- 
depth  measures  that  could  be 
implemented  to  further  ensure  safety. 
The  proposed  rule  would  acknowledge 
new  degradation  mechanisms  and 
technological  advances  in  inspection 
techniques  to  improve  characterizatiori 
of  these  mechanisms. 

Recognizing  that  the  steam  generator 
rule  would  contain  broad  criteria  while 
an  associated  regulatory  guide  would 
contain  more  detailed  guidance,  a 
proposed  outline  of  the  NRC  staffs 
perception  of  the  necessary  elements  of 
a  steam  generator  rule  follows: 

(a)  Applicability 
fb)  Definitions 

(c)  Requirements 

(1)  Licensee  Surveillance  and 

Maintenance  Program 
(i)  Preservice  and  Inservice  Inspection 

Program 
(ii)  Water  Chemistry  Program 
(iii)  Tube  Integrity 
(iv)  Repair  Criteria 
(v)  Repair  Methods 
(vi)  Nondestructive  Examination 

Considerations 
(vii)  Normal  Operating  Primary-to- 

Secondary  Leakage  Monitoring/ 

Limits 

(2)  Accident  Mitigation 

(i)  Accident  Condition  Pnmarv-to- 

Secondary  Leakage  Monitoring 
(ii)  Procedures 
(iii)  Operator  Training 

(3)  Radiological  Consequences 

(d)  Severe  Accident  Considerations 

(e)  Implementation 

Specific  Considerations 

Comments,  advice  and 
recommendations  on  a  proposed  rule 
reflecting  the  aforementioned  features 
and  any  other  pertinent  points  are 
invited  from  all  interested  persons. 
Particularly,  comments  and  supporting 
reasons  are  requested  on  the  following 
questions: 

1.  What  are  appropriate  performance 
based  criteria  that  should  be  included  in 
the  steam  generator  proposed  rule  to 
address  steam  generator  inspection 


I    it  in 
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scopt)  and  froquency.  nunUcilruaive 
examination  (NDE)  equipment 
capabilities.  NDE  data  analyst 
capabilities,  performance  demonstration 
and  qualification  of  NDE  systems,  steam 
generator  water  chemistry  requirements, 
flaw  acceptance  criteria,  and  steam 
generator  tube  repair  methods? 

2.  What  are  the  appropriate 
performance  based  criteria  that  should 
be  incorporated  into  the  proposed  rule 
to  define  adequate  tube  integrity  (vis-a- 
vis 10  CFR  50  Appendix  A  GDC  14)? 

3.  What  information  should  be  part  of 
the  steam  generator  proposed  nile,  and 
what  information  should  be  addressed 
m  a  Regulatory  Guide? 

4.  How  should  the  proposed  rule  be 
structured  to  assure  that  licensees  make 
use  of  available  operational  experience 
and  data  applicable  to  steam  generator 
integrity,  and  that  licensees  can 
establish  and  readily  update  steam 
generator  programs? 

5.  How  should  the  proposed  rule 
address  new  or  replacement  steam 
generators  versus  degraded  steam 
generators? 

6.  Should  the  Regulatory  Guide  be 
prescriptive  in  terms  of  the  methods  to 
be  used  to  ensure  that  the  proposed 
rule's  performance  criteria  are  achieved? 

7.  Should  the  proposed  rule  require 
licensees  to  submit  their  programs  to 
NRG  for  review  and  approval  before 
implementation? 

8.  What  requirements  should  be 
instituted  to  provide  improved  or 
additional  monitoring  of  primary-to- 
secondary  leakage  as  a  means  to 
enhance  defense-in-depth  relative  to 
steam  generator  tube  degradation? 

9.  VVnat  changes  should  be  made  in 
the  NUREG-0800  radiological 
calculation  guidance  used  to  address  the 
safety  significance  of  steam  generator 
tube  leakage  and  rupture? 

10.  What  beyond  design  basis 
considerations  related  to  steam 
generator  tube  integrity  should  be 
addressed  during  the  rulemaking 
process  (e.g..  the  potential  for 
containment  bynass)? 

11.  How  should  tube  failure 
prevention  and  mitigation  measures  be 
balanced  in  the  proposed  rule? 

12.  What  interim  measures  are 
appropriate  to  allow  continued 
operation  of  a  unit  in  which  new 
degradation  modes  are  discovered? 

13.  Is  the  proposed  rulemaking  action 
considered  a  necessary  or  preferred 
course  of  action  for  addressing  steam 
generator  maintenance  and  surveillance 
issues,  or  are  there  other  alternative 
regulatory  mechanisms  that  are  equally 
effective  for  addressing  these  issues?  if 
alternatives  to  rulemaking  are  preferred, 
describe  the  preferred  alternatives. 


including  the  pros  and  cons  of  pursuing 
the  alternative  course  of  action. 

14.  How  should  the  steam  generator 
rule  or  associated  Regulatory  Guide 
address  the  following  technical  issues: 
(1)  Calculation  of  tube  leakage  following 
postulated  events  such  as  the  main 
steam  line  break  and  the  potential  for 
this  leakage  to  exceed  the  make-up 
capacity  of  the  refueling  water  storage 
tank  (supply  source  for  the  emergency 
core  cooling  system).  (2)  application  of 
eddy  current  parameters  such  as  voltage 
that  are  indirect  measures  of  tube 
structural  or  leakage  integrity  (as 
compared  to  more  direct  measures  such 
as  crack  depth  or  crack  length),  and  (3) 
calculation  of  radiologically  significant 
isotope  concentrations  in  released 
materials  (1-131  equivalent)  following 
postulated  events  such  as  the  main 
steam  line  break  with  steam  generator 
tube  leakage  where  there  is  a  paucity  of 
data  on  fission  product  iodine  release 
rates. 

The  preliminary  views  expressed  in 
this  notice  may  change  in  light  of 
comments  received.  In  any  case,  there 
will  be  an  opportunity  later  for 
additional  public  comment  in 
connection  with  any  proposed  rule  that 
may  be  developed  by  the  NRG. 

List  of  Subjects  inlO  CFR  Pari  50 

Antitrust.  Classified  information. 
Critninal  penalties.  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  record  keeping 
requirements. 

Authority:  Sw«.  102,  103.  104, 105. 161, 
182,  183,  186,  189.  M  Slat.  936,  937,  938, 
948.  953.  954, 955. 956.  as  amended,  sec. 
234,  83  Stat.  1244,  as  amended  (42  U.S.C 
2132.  2133.  2134.  2135,  2201,  2232.  2233. 
2236,  2239,  2262),  sees.  201,  as  amended. 
202,  206,  88  Stat.  1242,  as  amended  1244. 
1246  (42  use.  5841.  5842,  5846) 

Section  50.7  also  issued  under  Public  Law 
95-601.  sec  10.  92  Stat,  2951  (42  U.S.C. 
5851).  Section  50  10  also  issued  under  sees. 
101,  185,  68  Stat  936.  955.  as  amended  (42 
U  S.C  2131.  2235).  see.  102,  Public  Law  91- 
190,  83  SUt.  853  (42  U.S.C  4332).  Sections 
50.13.  50.54(dd),  and  50  103  also  issued 
under  sec.  108,  68  Stat.  939.  as  amended  (42 
U.S.C.  2138)  Sections  50.23,  50.35,  50.55, 
and  50.56  also  issued  under  sec.  185,  68  Stat. 
955  (42  use.  2235).  Sections  50.33a,  50  55a 
and  Appendix  Q  also  issued  under  sec.  102, 
Public  Law  91-190.  83  Stat  853  (42  U  S  C 
4332).  Sections  50  34  and  50.54  also  issued 
under  sec  204,  88  Slat  1245  (42  US  C 
5844)  Sections  50.58.  50  91.  and  50  92  also 
issued  under  Public  Law  97-415,  96  Stat. 
2073  (42  use.  2239).  Section  50  78  also 
issued  under  sec   122.  68  Stat.  939  (42  U  S.C 
2152).  Sections  50.80-50  81  also  issued 
under  sec.  1S4,  68  Stat.  954.  as  amended  (42 
use  2234)  Appendix  F  also  issued  under 
sec  187.  68  Stat  955  (42  U  S.C.  2237). 


Dated  at  Rockville.  Mar>iand,  this  8th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M,  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc  94-23136  Filed  9-16-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-CE-06-A0] 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  T303,  402C, 
404,  41 4A,  and  421C  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  AD  93-05-03,  which 
currently  requires  repetitively 
inspecting  each  fuel  inlet  float  valve  in 
accordance  with  certain  test  procedures 
on  Cessna  Aircraft  Company  (Cessna) 
Models  T303,  402C.  404.  414A.  and 
421C  airplanes,  and  replacing  any  valve 
that  does  not  pass  this  test.  The 
manufacturer  has  developed  fuel  inlet 
float  valves  of  improved  design,  and  the 
Federal  Aviation  Administration  (FAA) 
has  determined  that  the  improved 
valves  should  be  installed  to  reduce  the 
number  of  repetitive  tests  currently 
required  by  AD  93-05-03.  The  proposed 
action  would  require  installing  these 
fuel  inlet  float  valves  of  improved 
design.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
possible  loss  of  engine  power  caused  by 
failure  of  a  fuel  inlet  float  valve. 
DATES:  Comments  must  be  received  on 
or  before  November  28. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  94-CE-06- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Cessna  Aircraft  Company.  Customer 
Services.  P.O.  Box  1521, Wichita. 
Kansas  67201.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Charles  D.  Riddle,  Aerospace  Engineer, 


FAA.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100. 
Wichita,  Kansas  67209;  telephone  (316) 
946-4144;  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  mav 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-06-AD."  The 
postcard  will  be  dat3  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  94-CE-06-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

On  March  4.  1993,  the  FAA  issued  AD 
93-05-03,  Amendment  39-8508  (58  FR 
13406,  March  11, 1993),  in  order  to 
require  a  certain  fuel  inlet  float  valve 
test  on  Cessna  Models  T303,  402C,  404, 
414A.  and  421C  airplanes,  and 
replacement  of  any  valve  that  does  not 
pass  this  test.  An  accident  involving  a 
Model  402C  airplane  where  the  fuel 
inlet  valve  failed  in  the  open  position 
prompted  that  action. 

Since  AD  93-05-03  became  effective, 
Cessna  has  developed  fuel  inlet  float 
valves  of  improved  design,  and  the  FAA 
has  determined  that  installation  of  these 


improved  valves  serves  as  a  basis  for 
reducing  the  number  of  repetitive  tests 
currently  required  by  AD  93-05-03. 

In  addition.  Cessna  has  issued  Service 
Bulletin  (SB)  MEB93-10.  dated 
December'3. 1993.  which  specifies 
procedures  for  replacing  fuel  inlet  float 
valves;  and  (2)  accomplishing  an 
installation  test. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  the  fuel  inlet  float  valves  of 
improved  design  should  be  incorporated 
on  the  referenced  airplanes  to  prevent 
possible  loss  of  engine  power  caused  by 
failure  of  a  fuel  inlet  float  valve. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Models  T303. 
402C.  404,  414A,  and  421C  airplanes  of 
the  same  type  design,  the  proposed  AD 
would  supersede  AD  93-05-03  with  a 
new  AD  that  would  require  replacing 
the  fuel  inlet  float  valves  with  parts  of 
improved  design  or  modifying  the 
existing  part  and  periodically 
accomplishing  functional  tests  to  assure 
proper  operation.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  supplement  to  Cessna 
SB  MEB93-10,  dated  December  3,  1993. 

The  replacement  compliance  time  is 
presented  in  calendar  time  instead  of 
hours  time-in-service  (TIS).  Operators  in 
commuter  service  can  put  up  to  200 
hours  TIS  in  one  calendar  month  while 
a  general  aviation  operator  may  not 
utilize  the  airplane  200  hours  TIS  in  one 
calendar  year.  The  calendar  time 
compliance  will  allow  commuter 
operators  the  option  of  accomplishing 
the  actions  to  coincide  with  regularly 
scheduled  maintenance. 

The  FAA  estimates  that  1.641 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  22  workhours 
(15  workhours  for  replacement  and  7 
workhours  for  installation)  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $3,144  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $7,144,914. 
This  figure  is  based  on  the  assumption 
that  no  affected  airplane  ovvTier/operator 
has  accomplished  the  proposed  valve 
installation. 

Cessna  has  informed  the  FAA  that 
enough  improved  fuel  valves  have  been 
sold  to  equip  approximately  1.040  of  the 
affected  airplanes.  Assuming  that  these 
valves  are  installed  on  Cessna  Models 


T303.  402C.  404.  414A,  and  42lC 
airplanes,  the  proposed  cost  impact 
upon  U.S.  operators  would  be  reduced 
from  $7,144,914  to  $2,616,754. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulator}-  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3^— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13     [AMENDED] 

2.  Section  39.13  is  amended  by 
removing  AD  93-05-03,  Amendment 
39-8508  (58  FR  13406.  March  11.  1993). 
and  by  adding  a  new  airworthiness 
directive  to  read  as  follows: 

The  Cessna  Aircraft  Company:  Docket  No. 

94-CE-06-AD;  Supersedes  AD  93-05- 

03,  Amendment  39-8508. 
Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
categorj': 
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Model 

Serial  Nos. 

T303 

T30300001  through  T30300315 

402C 

402C0001  through  402C 1020 

404 

404-0001  through  404-0859. 

414A 

414A0001  through  41 4A1 212. 

421 C 

421C0001  through  421 C1807. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  possible  loss  of  engine  power 
caused  by  failure  of  a  fuel  inlet  float  valve, 
acconiplish  the  following: 

(a)  For  airplanes  equipped  with  fuel  inlet 
float  valve  part  numbers  (P/N)  9910242-1, 
9910242-4,  9910242-5,  9910242-6, 
9910242-7. 9910242-a,  9910242-205, 
9910242--;06,  9910242-207,  and  9910242- 
208,  accomplish  the  following: 

(1)  Within  the  next  200  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished 
(compliance  with  AD  93-05-03).  perform  the 
appropriate  valve  test  in  accordance  with  ' 
paragraph  2.  Functional  Test  Procedure  or 
paragraph  3.  Installation  Test  Procedure  in 
the  ACCOMPLISHMENT  INSTRUCTIONS 
supplement  to  Cessna  Service  Bulletin  (SB) 
MEB93-10,  dated  December  3.  1993. 
Accomplish  these  tests  thereafter  at  intervals 
not  to  exceed  200  hours  TIS  until  the  fuel 
inlet  float  valves  are  replaced  with  a  P/N 
9910242-11  orP/N9910242-12  valve,  and 
then  accomplish  the  appropriate  valve  test  at 
intervals  not  to  exceed  600  hours  TIS. 

(2)  Within  12  calendar  months  after 
accumulating  1.800  hours  TIS  on  a  fuel  inlet 
float  valve  or  within  the  next  12  calendar 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  replace  the  valve 
with  a  P/N  9910242-11  or  P/N  9910242-12 
fuel  inlet  float  valve  in  accordance  with 
paragraph  4.  Valve  Replacement  in  the 
ACCOMPLISHMENT  INSTRUCTIONS 
supplement  to  Cessna  SB  MEB93-10,  dated 
December  3,  1993.  Thereafter,  accomplish 
either  the  functional  or  installation  test 
required  by  paragraph  (a)(1)  of  this  AD  at 
intervals  not  to  exceed  600  hours. 

Note  1:  If  the  number  of  hours  TIS 
accumulated  on  a  fuel  inlet  float  valve  is 
unknown,  airplane  hours  TIS  may  be  used. 

(b)  For  airplanes  equipped  with  fuel  inlet 
float  valve  P/N  9910242-9  or  P/N  9<n0242- 
10,  aL(omplish  the  following: 

(1)  Within  the  next  200  hours  TIS 
after  the  effective  date  of  this  AU.  unless 
already  accomplished  (compliance  with 
AD  93-05-0;i),  perform  the  appropriate 
valve  test  in  accorddJice  with  paragraph 
2.  Functional  Tt^st  Procedure  or 
paragraph  3.  Installation  Test  Procedure 
in  the  ACCOMPLISHMENT 
INSTRUCTIONS  supplement  to  Cessna 
SB  MEB93-10.  dated  Dt^cember  3.  1993. 
Accomplish  the  appropriate  valve  test 
thereafter  at  intervals  not  to  exceed  200 
hours  TIS  until  the  fuel  inlet  float  valves 
are  modified  as  specified  in  paragraph 
(b)(2)  of  this  AD,  and  then  accomplish 
the  appropriate  valve  test  at  intervals 
not  to  exceed  600  hours  TIS. 


(2)  Within  12  calendar  months  after  the 
effective  date  of  this  AD,  install  the  K74D 
retainer  kit  in  accordance  with  PROCEDURE 
No.  P74D,  which  is  included  with  the 
ACCOMPLISH.MENT  INSTRUCTIONS 
supplement  to  Cessna  SB  MEB93-lft.  dated 
December  3, 1993.  Thereafter,  accomplish  the 
functional  and  installation  tests  required  by 
paragraph  (b)(  1 )  of  this  AD  at  intervals  not  to 
exceed  600  hours. 

Note  2:  Installation  of  the  K74D  retainer  kit 
modifies  the  P/N  9910242-9  or  P/N 
9910242-10  fuel  inlet  float  valves  to  the  P/ 
N  9910242-11  or  P/N  9910242-12 
configuration. 

(c)  For  valves  failing  any  repetitive 
installation  or  functional  test  required  by 
paragraph  (a)(1),  (a)(2).  (b)(1).  and  (b)(2)  of 
this  AD,  prior  to  further  flight,  ai  complish 
the  following  (unless  parts  are  nut  available 
and  then  comply  with  the  requirements  of 
paragraph  (d)  of  this  AD): 

(1)  Replace  the  fuel  inlet  float  valve  with 
a  P/N  9910242-11  or  P/N  9910242-12  valve 
in  accordance  with  paragraph  4.  Valve 
Replacement  in  the  ACCOMPUSHMENT 
INSTRUCTIONS  supplement  to  Cessna  SB 
MEB93-10,  dated  December  3, 1993. 

(2)  Accomplish  the  installation  test 
contained  in  paragraph  3.  Installation  Test 
Procedure  in  the  ACCOMPUSHMENT 
INSTRUCTIONS  supplement  to  Cessna  SB 
MEB93-10,  dated  December  3,  1993. 
Accomplish  the  appropriate  valve  test 
thereafter  at  intervals  not  to  exceed  600  hours 
TIS. 

|d)  If  any  fuel  valve  replacement  is 
necessary  and  the  replacement  parts  are  not 
available,  accomplish  the  following  provided 
the  parts  have  been  ordered  from  the 
manufacturer  and  are  installed  within  25 
hours  TIS  after  availability: 

(1)  Incorporate  the  following  into  the 
Limitations  Section  of  the  Pilots  Operating 
Handbook  (POH)  and  FAA-approved 
Airplane  Flight  Manual  (AFM): 

(i)  For  the  Model  T303  airplanes: 
UNUSABLE  FUEL:  Indicated  fuel  quantity 
below  36  pounds  (6  gallons)  in  each  mam 
tank  is  unusable. 

(ii)  For  the  Models  402C,  404,  414A,  and 
421C  airplanes:  UNUSABLE  FUEL  Indicated 
fuel  quantity  below  90  pounds  (15  gallons)  in 
each  main  tank  is  unusable. 

(iii)  For  the  Model  404  airplanes:  FUEL 
QUANTITY:  Minimum  indicated  fuel 
quantity  for  takeoff  is  228  pounds  (38 
gallons)  in  each  main  tank. 

(iv)  For  the  Models  402C,  414A,and  42 IC 
airplanes:  FUEL  QUANTITY:  Minimum 
indicated  fuel  quantity  for  takeoff  is  210 
pounds  (35  gallons)  in  each  main  tank. 

(2)  Fabricate  placards,  as  applicable,  with 
the  following  words  in  letters  at  least  0  10- 
inch  in  height  and  install  these  placards 
within  the  pilot's  dear  view  on  the 
instrument  panel  in  close  proximity  to  the 
fuel  quantity  gage: 

(i)  For  Models  402C,  404.  414A.  and  421C 
airplanes:  "UNUSABLE  FUEL-INDICATED 
FUEL  QUANTITY  BELOW  90  POUNDS  (15 
GALLONS)  IN  EACH  MAIN  TANK  IS 
UNUSABLE". 

(ii)  For  Model  T303  airplanes: 
•UNUSABLE  FUEL-INDICATED  FUEL 
Ql'ANTITY  BELOW  36  POUNDS  (6 


GALLONS)  IN  EACH  MAIN  TANK  IS 
UNUSABLE". 

(3)  For  the  Model  404  airplanes,  fabricate 
four  placards  with  the  following  in  letters  at 
least  0.10-inch  in  height:  •157  GAL".  Install 
these  placards  covering  the  four  existing 
"172  GAL"  markings  on  the  existing  placard 
around  the  engine  fuel  selector  handles. 

(4)  For  the  Models  402C.  414A,  and  42 IC 
airplanes,  fabricate  four  placards  with  the 
following  in  letters  at  least  0.10-inch  in 
height:    88  GAL".  Install  these  placards 
covering  the  four  existing  "103  GAL" 
markings  on  the  existing  placard  around  the 
engine  fuel  selector  handles. 

(5)  For  the  Model  T303  airplanes,  fabricate 
the  following  placards  in  letters  at  least  0.10- 
inch  in  height: 

(i)  "423  LBS"  (2  placards).  Install  these 
placards  covering  the  two  existing  "459  LBS" 
markings  on  the  existing  placard  around  the 
engine  fuel  selector  handles. 

(ii)  "363  LBS"  (1  placard).  Install  this 
placard  covering  the  existing  "399  LBS" 
marking  on  the  existing  placard  around  the 
engine  fuel  selector  handles. 

(6)  For  all  affected  Model  airplanes, 
fabricate  a  placard  with  the  following  words 
in  letters  at  least  0.10-inch  in  height  and 
install  this  placard  within  the  pilot's  clear 
view  on  the  instrument  panel:  "ROLLING. 
TURNING  TAKEOFFS  ARE  PROHIBITED." 

Note  3:  The  placard  requirements  may 
already  be  accomplished  in  accordance  with 
either  superseded  AD  92-27-20  or  AD  93- 
05-03  (superseded  by  this  action).  These 
placard  requirements  are  eliminated  upon 
installation  of  the  improved  fuel  valves  as 
required  by  this  AD. 

Note  4:  The  repetitive  functional  or 
installation  test  is  not  required  if  parts  art 
not  available  and  the  requirements  of 
paragraph  (d)  of  this  AD  (including  all 
subparagraphs)  are  complied  with. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14CFR  21  197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equi\a!Hni 
level  of  safety  may  be  approved  by  the 
Manager,  Manager,  Wichita  ACO,  1801 
Airport  Road,  Room  1(X),  Mid-Continent 
Airport,  Wichita,  Kansas  67209.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  ol 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(g)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Cessna  Aircralt 
Company.  P.O.  Box  7704,  Wichita,  Kansas 
67277;  or  may  examine  this  document  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E  12th 
Street.  Kansas  City.  Missouri  64106. 

(h)  This  amendment  supersedes  AD  93- 
05-03,  Amendment  39-8508. 


Issued  in  Kansas  City.  Missouri,  on 
September  12, 1994, 
Barry  D,  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Senice. 
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14CFRPart39 

[Docket  No.  93-CE-54-AD] 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Engine  Oil  Filter 
Adapters,  Part  Numbers  0450404-1, 
0450404-3,  0556004-1,  0556010-1, 
1250403-6,  1250922-1,  and  1250922-2, 
Installed  on  Aircraft 

agency:  Federal  Aviation 

Administration,  DOT, 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Cessna 
Aircraft  Company  (Cessna)  engine  oil 
filter  adapters,  part  numbers  0450404-1. 
0450404-3,  0556004-1,  055601O-1, 
1250403-6,  1250922-1.  and  1250Q22-2. 
installed  on  aircraft.  The  proposed} 
action  would  require  applying  torque 
paint  between  the  engine  filter  adapter 
assembly,  nut.  and  oil  pump  housing; 
inspecting  the  oil  filter  and  adapter 
assembly  for  oil  leakage  and  proper 
installation  of  the  adapter  retaining  nut 
and  fretting  of  associated  threads 
(security),  and  replacing  any  oil  filter 
and  adapter  assembly  with  oil  leakage 
or  security  problems;  and  repetitively 
inspecting  the  torque  paint  for  cracks  or 
misalignment,  and  reinspecting  the  oil 
filter  and  adapter  assembly  if  torque 
paint  cracks  or  misalignment  is  found. 
Reports  of  loose  or  separated  engine  oil 
filter  adapters  on  several  airplanes 
prompted  the  proposed  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  engine 
oil  caused  by  loose  or  separated  oil  filter 
adapters,  which  could  result  in  engine 
stoppage  while  in  flight  and  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  November  28. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-54- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 


Cessna  Aircraft  Company,  Customer 
Services,  P.O.  Box  1521,  Wichita, 
Kansas  67201.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  O.  Pendleton,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4143;  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  93-CE-54-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  93-CE-54-AD,  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  received  10  reports  of 
loose  or  separated  engine  oil  filter 
adapters  on  in-ser\ice  airplanes.  The 
affected  adapters  are  Cessna  engine  oil 
filter  adapters,  part  numbers  0450404-1. 
0450404-3,  0556004-1,  0556010-1, 
1250403-6. 1250922-1. and  1250922-2. 


Three  of  the  incidents  resulted  in  an 
airplane  accident,  one  serious.  These 
engine  oil  filter  adapters  are  installed 
on,  but  not  limited  to  the  following: 

(1)  The  following  Cessna  model  and 
series  airplanes  with  an  affected  adapter 
installed  at  manufacture: 


Model  or  series 


150 


A150 


F150 


FA150 


FRA150 


172 


F172 


FR172 


180 


182 


A182 


F182 


185 


188 


205 


206 


P206rrP206 


U206/TU206 


207/T207 


210 


P210 

T210. 


Serial  Nos. 


17001      through      17999. 

59001     through    59018, 

and    15059019    through 

15079405. 
A 1500001  through 

A 1500734. 
F 150-0001  through  F150- 

0529     and     F 15000530 

through  Fl  5001 428. 
FA1 500001  through 

FA1500120. 
FRA1500121  through 

FRA 1500336. 
28000  through  47746  and 

17247747  through 

17256512. 
F 172-0001  through  Fl72- 

0654     and     F 17200655 

through  F 17200804. 
FR 172-0001  through 

FR 17200559  and 

FRI 7200561. 
30000  through  50911  and 

18050912  through 

18053203. 
33000  through  53007  and 

18253008  through 

18268293. 
A182-K)057  through  A182- 

0148. 
F 18200001  through 

F182000169. 
185-0001     through     185- 

1599      and      18501600 

through  18504410. 
188-0001     through     188- 

0572.  18800573  through 

18803945,       18800967T 

through  18803968T,  and 

T188C3307T         through 

T18803968T. 
205-0001     through     205- 

577. 
206-0001     through     206- 

0275. 
P206-0001  through  P206- 

0603     and     P20600604 

through  P20600647. 
U206-0276  through  U206- 

1444     and     U20601445 

through  U20606459. 
20700001  through 

20700734. 
57001  through  57575  and 
21057576  through 

21064780 
P2 1000001  through 

P21000811. 
T2 10-0001  through  T210- 
0454. 


(2)  Airplanes  that  have  an  affected  full 
flow  engine  oil  adapter  installed  by  field 
approval,  including,  but  not  limited  to 
the  following  model  or  series  airplanes: 
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Manufacturer 

Senes/McxJels 

Twin  Com- 

Models 200D.  500A.  500C. 

mander. 

500D,  and  685 

Beech  

33,  35,  36,  55,  58.  and  95 

Series. 

Piper  _ 

PA46  Series. 

Navion 

Rangemaster. 

Ryan  Navton 

ModelL-17. 

Wren  

Model  460. 

Bellanca 

Models  260  and  300. 

(3)  Airplanes  equipped  with  one  of 
the  following  Teledyne  Continental 
Motors  model  or  model  series  engines: 

O-170  IO-470  TSIO-470 

O-520  IO-520  TSIO-520 

GTSlO-520        IO-550  TSIO-550 

Cessna  has  issued  Service  Bulletin 
(SB)  SEB93-1,  dated  January  29.  1093. 
which  specifies  procedures  for 
inspecting  the  engine  oil  filter  and 
adapter  assembly.  Oil  filter  and 
assembly  installation  procedures  and 
torque  values  are  included  in  the 
applicable  Cessna  maintenance  manual. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above 
in(  luding  the  referenced  service 
instructions,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  loss  of  engine  oil  caused  by 
loose  or  separated  oil  filler  adapters, 
which  could  result  in  engine  stoppage 
while  in  flight  and  loss  of  control  of  the 
airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  airplanes  utilizing  a 
Cessna  engine  oil  filter  adapter,  part 
number  0450404-1,  0450404-3, 
055G004-1. 0556010-1,  1250403-6, 
1250922-1.  or  1250922-2,  of  the  same 
type  design,  the  proposed  AD  would 
require  (1)  applying  torque  paint 
between  the  engine  filter  adapter 
assembly,  nut,  and  oil  pump  housing; 
(2)  inspecting  the  oil  filter  and  adapter 
assembly  for  oil  leakage  and  proper 
installation  of  ihe  adapti^r  retaining  nut 
and  fretting  of  associated  threads 
(security),  and  replacing  any  oil  filter 
and  adapter  assembly  with  oil  leakage 
or  security  problems;  and  (3) 
rejietitively  inspecting  the  torque  paint 
for  cracks  or  misalignment,  and 
rcinspecting  the  oil  filter  and  adapter 
assembly  if  torque  paint  cracks  or 
misalignment  is  found. 

The  FAA  estimates  that  70,000 
airplanes  in  the  U.S.  registry  incorporate 
this  engine  oil  filter  and  assembly  and 
would  be  affected  by  the  proposed  AD. 
that  it  would  take  approximately  1 
workhour  per  airplsme  to  accomplish 
the  propKjsed  initial  inspection  and 
torque  paint  application,  and  that  the 
average  labor  rate  is  approximately  $55 


an  hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  profKjsed  AD  on  U.S. 
operators  is  estimated  to  be  $3,850,000. 
This  cost  is  based  on  the  assumption 
that  no  operator  has  accomplished  the 
initial  inspection,  and  does  not  take  into 
account  the  cost  for  repetitive 
inspections.  The  FAA  has  no  way  of 
determining  how  many  repetitive 
inspections  each  individual  operator 
would  incur. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  30)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C.  App.  1354|a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11  89 

§39.13     [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  93- 
CE-54-AD. 
Applicability:  Engine  Oil  Filler  Adapters, 
part  numbers  0450404-1.  0450404-3, 


0556004-1, 0556010-1,  1250403-6. 
1250922-1.  and  1250922-2,  installed  on,  bill 
not  limiled  to  the  following: 

(1)  The  following  Cessna  model  and  series 
airplanes  with  an  affected  adapter  installed  at 
manufacture: 


Model  or  series 

Serial  Nos 

150 

17001  through  17999, 
59001     through    59018, 

and    15059019    through 

15079405. 

A150      

A1500001  through 
A1 500734. 

F150 

F 150-0001  through  F150- 
0529     and     F 15000530 

through  F15001428. 

FA150  

FAl  500001  through 
FA1500120 

FRA150    

FRA1500121  thiough 
FRA 1500336. 

172 

28000  through  47746  and 
17247747             through 

17256512. 

F172 

F 172-0001  through  F172- 
0654     and     F 17200655 

through  F 17200804. 

FR172  

FR  172-0001  through 
FR 17200559              and 

FR1 7200561. 

180  

30000  through  50911  and 
18050912             through 

18053203. 

182            

33000  through  53007  and 
18253008             through 

18268293 

A182  

A182-O057  through  A182- 
0148. 

F182 

F 18200001  through 
F182000169. 

185          

185-0001  through  185- 
1599      and      18501600 

through  18504410. 

188        

188-0001  through  188- 
0572,  18800573  through 

18803945.       18800967T 

through  18803968T,  and 

T18803307T        through 

T18803968T 

205 

205-0001     through     205- 

577. 

206  

206-0001     through     206- 

0275. 

P206/TP206  

P206-0001  through  P206- 

0603     and     P20600604 

through  P20600647. 

U206rrU206  

U206-0276  through  U206- 

1444     and     U20601445 

through  U20606459. 

207/T207 

20700001                 through 

20700734. 

210 

57001  through  57575'  and 

21057576             through 

21064780. 

P210  

P2 1000001  through 
P21000811. 

T210 

T2 10-0001  through  T210- 
0454. 

Manufacturer 

Series/Models 

Twin  Com- 

Models 200D,  500A,  500C. 

mander. 

500D.  and  685. 

Beech  

33,  35,  36,  and  55  Series. 

Piper  

PA46  Series. 

Navion 

Rangemaster. 

Ryan  Navion 

ModelL-17. 

Wren  

Model  460. 

Bellanca 

Models  260  and  300. 

(2)  Airplanes  that  have  an  affected  full  flow 
engine  oil  adapter  installed  by  field  approval, 
including,  but  not  limited  to  the  following 
model  or  series  airplanes: 


(3)  Airplanes  equipped  with  one  of  the 
following  Teledyne  Continental  Motors 
model  or  model  series  engines: 

O-470  IO-470  TSIO-470 

O-520  ID-520  TSIO-520 

GTSIO-520        IO-550  TSIO-550 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD.  unless  already 
accomplished. 

To  prevent  loss  of  engine  oil  caused  by 
loose  or  separated  oil  filter  adapters,  which 
could  result  in  engine  stoppage  while  in 
flight  and  loss  of  control  of  tlie  airplane, 
accomplish  the  following: 

(a)  Within  the  next  100  hours  time-in- 
ser\ice  or  upon  removal  of  the  engine  oil 
filter,  whichever  occurs  first,  disassemble  the 
engine  oil  filter  assembly  in  accordance  with 
the  applicable  maintenance  manual,  and 
accomplish  the  following: 

(1)  Inspect  the  oil  filter  and  adapter 
assembly  for  oil  leakage  and  proper 
installation  of  the  adapter  retaining  nut  and 
fretting  of  the  associated  threads  (security)  in 
accordance  with  Cessna  Service  Bulletin 
SEB93-1.  dated  January  29. 1993. 

(2)  Prior  to  further  flight,  replace  any  oil 
filter  and  adapter  assembly  with  oil  leakage 
or  security  problems. 

(3)  Apply  torque  paint  between  the  engine 
filter  adapter  assembly,  nut.  and  oil  pump 
housing. 

(4)  Reassemble  the  engine  oil  filter 
assembly. 

(5)  The  disassembly,  replacement  (if 
necessary),  and  assembly  required  by  the 
paragraphs  above  shall  be  accomplished  in 
accordance  with  the  applicable  Cessna 
maintenance  manual. 

Note  1:  If  the  airplane  has  one  of  the 
applicable  engine  oil  filter  assemblies 
installed  by  field  approval,  it  is  the 
responsibility  of  the  airplane  owner/opwrator 
to  obtain  the  applicable  Cessna  maintenance 
manual  information,  which  includes  torque 
values. 

(b)  Within  100  hours  TIS  after  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS  or  upon  removal  of  the  engine 
oil  filter,  whichever  occurs  first,  accomplish 
the  following: 

(1)  Inspect  the  torque  paint  for  cracks  or 
misalignment. 

(2)  If  any  torque  paint  craclts  or 
misalignment  is  found,  prior  to  further  flight, 
accomplish  the  requirements  specified  in 
paragraph  (a)  of  this  AD.  including  all 
subparagraphs. 

(c)  Replacing  the  engine  oil  filter  assembly 
does  not  eliminate  the  ref>etitive  inspection 
requirement  of  this  AD. 

(d)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO).  1801  Airport 
Road.  Room  100.  Mid-Continent  Airport. 
Wichita.  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Cessna  Aircraft 
Company,  P.O.  Box  7704.  Wichita,  Kansas 
67277;  or  may  examine  this  document  at  the 
FAA,  Centra!  Region,  Office  of  the  Assistant 
Chief  Counsel.  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106 

Issued  in  Kansas  City,  Missouri,  on 
September  12.  1994. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Office. 

[FR  Doc.  94-23080  Filed  9-16-94;  8:45  am) 

BILLING  CODE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  94-NM-88-ADJ 

Airworthiness  Directives:  Lockheed 
Model  382  Series  Airplanes 

AGENCY:  Federal  AviaUon 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Lockheed  Model  382  series 
airplanes.  This  proposal  would  require 
inspection  of  a  kingpin  riser  on  the 
lower  siu-face  of  the  outer  wing  to 
determine  fastener  placement.  The 
proposed  AD  also  would  require 
repetitive  inspections  for  fatigue  cracks 
in  the  kingpin  riser  if  the  fasteners  are 
positioned  outside  certain  limits,  and 
repair,  if  necessary.  This  proposal  is 
prompted  by  reports  of  insufficient 
distance  between  the  center  of  the 
outermost  fastener  on  the  kingpin  riser 
and  the  edge  of  the  riser,  which  can 
adversely  affect  the  fatigue  resistance  of 
the  outer  wing  assembly.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  structural  failure  of 
the  lower  surface  of  the  outer  wing  due 
to  fatigue  cracks  in  the  kingpin  riser. 


DATES:  Comments  must  be  received  by 
November  10,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  A.NM-103, 
Attention:  Rules  Docket  No.  94-NM- 
88-AD,  1601  Lind  Avenue,  S\V., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  ser\ice  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Department  693,  Zone 
0755,  2251  Lake  Park  Drive,  Smvxna, 
Georgia  30080.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  S\V.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Director^ite, 
Atlanta  Certification  Office,  Suite  210C. 
1669  Phoenix  Parkway,  Atlanta.  Georgia 
30349. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Peters.  Aerospace  Engineer. 
Flight  Test  Branch,  ACE-160A,  FAA, 
Small  Airplane  Directorate,  FAA. 
Atlanta  Certification  Office.  Suite  2 IOC, 
1669  Phoenix  Parkwav.  Atlanta.  Georgia 
30349;  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  numbecand 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comraenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
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postcard  on  which  the  following 
statomoiit  is  made:  "Comments  to 
Dockot  Number  94-NM-<ft- AD. "  The 
postcard  will  be  dale  stamped  and 
nilumed  to  the  commpnter. 

Availability  oflVPRMs 

Any  person  may  obtain  a  copy  uf  this 
NPR\1  by  submitting  a  request  to  the 
FA  A.  Transport  Airplane  Directorate, 
ANM-103,  Attention  Rules  Docket  No. 
94-NM-88-AD.  1601  Lind  Avenue. 
SVV  .  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  that 
certain  outer  wing  assemblies  on 
Lockh(«d  Model  382  series  airplanes 
were  manufactured  with  insufficient 
distance  between  the  center  of  the 
outermost  fastener  on  the  kingpin  riser 
and  ihe  edge  of  the  riser  (between  outer 
wing  st..tirins  29.0  and  36.0). 
Insufficient  distance  between  the 
fastener  and  the  riser  edge  adversely 
affects  the  fatigue  resistance  of  the  outer 
wing  assembly  due  to  fatigue  cracks  In 
the  kingpin  riser.  Such  fatigue  cracking, 
if  not  corrected,  could  result  in 
structural  failure  of  the  lower  surface  of 
the  outer  wing  assembly. 

The  FAA  has  reviewed  and  approved 
Hercules  Service  Bulletin  382-57-74 
(82-688).  dated  January  31.  1994.  which 
describes  procedures  for  an  ultrasonic 
inspection  of  kingpin  riser  number  18 
on  the  lower  surface  Of  the  outer  wing 
to  determine  the  distanrw  between  the 
center  of  the  outemioM  fastener  on  the 
kingpin  riser  and  tbe  edge  of  the  riser. 
In  addition,  for  fasteners  positioned 
outside  certain  limits  described  in  the 
service  bulletin,  the  service  bulletin 
describes  repetitive  ultrasonic 
inspections  to  detect  cracks  in  the 
kingpin  riser,  and  repair,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  an  inspection  of  a  kingpin  riser 
on  the  lower  surface  of  the  outer  wing 
to  determine  fastener  placement;  and 
repetitive  inspections  for  fatigue  cracLs 
in  the  kingpin  riser  if  the  fasteners  are 
positioned  outside  certain  hmits,  and 
repair,  if  necessary.  The  insptx-tions 
would  be  required  to  be  accompbshed 
in  accordance  with  the  service  bulletin 
described  previously.  The  repair  would 
be  re<juin»d  to  be  accomphshed  in 
accxirdaoce  with  a  method  approved  by 
the  FAA. 

There  am  appruxiinaloly  20  Lockheed 
Model  382  series  airplanes  of  the 
affected  design  In  the  worldwide  fleet. 
The  FAA  estimattis  that  20  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  Uke 


approximately  4  work  hours  per 
airplane  to  artTimpllsh  the  proposed 
anions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposetl  AD  on  U.S.  operators  is 
estimated  to  be  $4,400,  or  S220  per 
airplane. 

The  toUil  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direci  effects 
on  the  States,  on  the  relationship 
between  tbe  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  mil  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safi'fy.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  thu 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  .Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  Tbe  authority  citation  for  part  39 
continu(»  to  read  as  follows: 

Authority:  49  VS.C.  App  1354|*).  1421 
und  1423;  49  VS.C  106(>t);  and  14  CFR 
1189. 


§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Lockheed  Aeruautical  Systems  Company: 
Docket  »4-NN4-88-AD. 

Applicability:  Model  382.  382B.  3n2E, 
382F,  and  382C  series  airplanes,  as  listed  in 
Herrutes  Service  Bulletin  382-57-74  (82- 
688),  dated  (anuary  31.  1994;  certificated  in 
any  category. 

Compliancp:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  outer 
wing  assembly,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  or  prior  to  the  accumulation  of 
18.000  total  flight  hours,  whichevsr  occurs 
later,  perform  an  ultraaonic  inspectton  to 
determine  the  distance  between  the  edge  of 
eac  h  of  the  six  most  outboard  fasteners  on 
kinjyiin  riser  number  18  and  the  ed>>e  of  the 
riser,  in  accordance  with  Appendix  A  of 
Hercules  Service  Bulletin  382-^7-74  (82- 
68fl),  dated  )anu.iry  31,  1994. 

{ 1 )  if  all  su  of  these  fasteoers  are 
positioned  0.31  inch  or  more  from  the 
kinf^pin  riser  edgo:  No  further  action  is 
required  t>y  this  AD. 

(2)  If  any  of  the  six  roost  outt)08rd  fa^tenem 
IS  positioned  less  than  0.31  inch  from  the 
edge  of  tbe  kingpin  riser  Prior  to  the 
applicable  threshold  specified  in  Table  1  of 
Hert-iiles  Service  Bulletin  382-57-74  (82- 
688).  or  pnor  to  further  flijjht  if  that 
threshold  has  been  exceeded  as  of  the 
efftH  live  date  of  this  AD.  perform  an 
ultrasonic  inspection  to  detect  cracks  in  the 
kingpin  riser,  in  accordance  with  Inspection 
Procedure  SP-265  (Appendix  B)  of  the 
servic-e  bulletin. 

Note  1:  For  airplanes  on  which  an 
outppwmg  replacement  is  Installed,  the  total 
flight  hours  threshold  is  counteil  from  the 
time  of  outer  wing  replacemeut. 

(i)  If  no  crack  is  found,  repeat  this 
inspection,  thereafter,  at  Intervals  not  to 
exceed  7,400  flight  hours. 

(ii)  If  any  cracked  kingpin  riser  is  found, 
prior  to  further  flight,  repair  in  accordauce 
with  a  method  approved  by  tbe  Manager, 
Atlanta  Aircraft  Certification  Office  (ACO), 
FAA.  Small  Airplane  Directorate.  Repeat  this 
inspection,  thereafter,  at  intervals  not  to 
exceed  7.400  flight  hours. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
ACO,  FAA,  Small  Airplane  Directorate. 
O^>erators  shall  submit  their  r»»quests  through 
an  appropriate  FAA  f*rinc:ipnl  Maintenance 
lnsp>eclor,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Atlanta  ACO. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
<  ompliance  %viih  this  AD.  If  any.  may  be 
obtained  from  tiie  Atlanta  ACO. 

(c)  Special  flight  permits  may  be  Issued  in 
af  rx>rdanr«  with  sections  21  197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
0  location  where  the  requirements  of  this  .AD 
can  be  accomplished. 


Issued  in  Renton.  Washington,  on 
September  13,  1994. 
Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen-ice. 
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Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  KC-10A  (Military)  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
McDonnell  Douglas  Model  DC-10  series 
airplanes  and  KC-lOA  (military) 
airplanes.  This  proposal  would  require 
inspections  to  detect  cracking  of  H-11 
attach  bolts  of  the  upper  vertical 
stabilizer  and  replacement  of  these  bolts 
and  associated  nuts  with  Inconel  bolts 
and  nuts.  This  proposal  is  prompted  by 
reports  of  failure  of  the  attach  bolts  of 
the  upper  vertical  stabilizer  due  to  stress 
corrosion.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
undetected  cracked  or  failed  attach  bolts 
that  may  lead  to  reduced  structural 
integrity  of  the  vertical  stabilizer. 
DATES:  Comments  must  be  received  by 
November  10,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
79-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Moreland,  Aerospace 


Engineer,  Airframe  Branch,  AN'M-121L, 
FAA.  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California;  telephone  (310)  988- 
5238;  fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vvTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  tbe  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  oi  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  tbe  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-79-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-79-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-1056. 

Discussion 

On  August  25,  1993,  the  FAA  issued 
AD  93-17-09,  Amendment  39-8680  (58 
FR  54949,  October  25,  1993),  which  is 
applicable  to  McDonnell  Douglas  Model 
EKZ-IO  series  airplanes  and  KC-lOA 
(military)  airplanes.  That  AD  requires 
the  implementation  of  a  Structural 
Inspection  Document  (SID)  program  of 
structural  inspections  to  detect  fatigue 
cracking,  and  repair  or  replacement,  as 
necessary,  to  ensure  the  continued 
airworthiness  of  these  airplanes  as  they 
approach  the  manufacturer's  original 
fatigue  design  life  goal.  AD  93-17-09 
requires  inspection  of  the  attach  bolts  of 


the  upper  vertical  stabiUzer  (designated 
Principal  Structural  Element  (PSE) 
55.10.001/002  in  McDonnell  Douglas 
Report  Number  L26-012,  "DC-10 
Supplemental  Inspection  Document," 
which  is  referenced  in  that  AD  as  the 
appropriate  source  of  service 
information]  under  the  fleet  leader 
operator  sampling  criteria.  The  fatigue 
life  for  these  attach  bolts  is  (N,h)  119,334 
flight  hours.  The  sampling  period  for 
this  PSE  started  in  September  1989,  and 
will  end  in  June  2001.  Sampling 
inspections  are  to  be  accomplished 
within  that  interval  for  airplanes  in  the 
candidate  fleet  that  have  accumulated 
more  than  59,667  total  flight  hours  (N,h/ 
2). 

The  inspection  threshold  for  the  SID 
program  was  based  upon  a  fatigue 
analysis  conducted  by  the  manufacturer. 
The  FAA  is  not  aware  of  any  operator 
having,  as  yet,  accomplished  the 
inspection  of  these  bolts  for  the  purpose 
of  complying  with  the  requirements  of 
AD  93-17-09.  McDonnell  Douglas  has 
advised  the  FAA  that  the  planning  data 
contained  in  Volume  III  of  the  SID  will 
be  revised  to  indicate  that  H-1 1  bolts 
have  been  replaced  with  new  Inconel 
bolts. 

Since  the  issuance  of  that  AD, 
operators  of  Model  DC-10  series 
airplanes  have  recently  reported  that  the 
attach  bolts  of  the  upper  vertical 
stabilizer  had  failed  on  several  in- 
service  airplanes.  These  failures  had 
occurred  on  airplanes  that  had 
accumulated  t>etween  40.000  total  flight 
hours  and  67,000  total  flight  hours.  The 
attach  bolts  and  associated  nuts  on  these 
airplanes  were  made  of  H-11  material, 
which  is  susceptible  to  failure  due  to 
stress  corrosion.  The  FAA  has 
determined  that  replacement  of  the  H- 
11  bolts  and  associated  nuts  with 
Inconel  bolts  and  associated  nuts  will 
eliminate  the  possibility  of  failure  due 
to  stress  corrosion.  Failure  of  the  attach 
bolts  in  the  upper  vertical  stabilizer,  if 
not  corrected,  could  comprormsB  the 
structural  integrity  of  the  vertical 
stabilizer.  J 

The  FAA  has  reviewe^^alid  approved 
Revision  1,  dated  March  8.  1991.  and 
Rension  2,  dated  August  4.  1994.  of 
McDonnell  Douglas  DC-10  Service 
Bulletin  55-20,  which  describe 
procedures  for  repetitive  ultrasonic 
inspections  at  12-month  intervals  to 
detect  cracking  in  H-11  attach  bolts  of 
the  upper  vertical  stabilizer,  and 
replacement  of  H-11  attach  bolts  and 
associated  nuts  with  Inconel  attach  bolts 
and  associated  nuts. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
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require  ultrasonic  inspections  at  18- 
month  intervals  to  detect  cracking  in  M- 
1 1  attach  bolts  of  the  upper  vertical 
stabilizer,  and  r*^plac"«ni«nt  of  H-1 1 
atta<^h  bolls  dj>d  associated  nuts  with 
liicouel  dttat.h  bt>tts  and  associated  nuts. 
The  acrtions  would  be  required  to  be 
accomplished  in  aixordance  with  the 
pro<:edurcs  sp<*ciru)d  in  the  service 
bulletins  d»-M  ribed  previously. 

Althoiigh  the  n^fcreni-ed  ««;rvice 
bulletins  nH.mnmend  that  thes^i 
Inspections  b«  performed  at  12 month 
intervals,  the  FAA  has  determined  that 
18 month  intervals  will  not  adversely 
affjH  t  'iift'ly  and  will  allow  these 
repetitr.  t-  insptr^.tions  to  be  performed  at 
a  base  d.  rwig  r«>;ularly  scheduled 
maintttnani  e  where  special  equipment 
and  trained  maintenance  personnel  will 
be  available. 

There  are  approximately  426 
McCKinnell  Douglas  Model  EXVlO  series 
airplanes  and  KC-lOA  |raihtar>') 
airplanes  of  the  affecte*!  design  in  the 
worldwide  fleet.  The  FAA  e!.tiraat»>s  that 
269  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
propose<l  insp«'(  tions  at  an  averaqe  labor 
rate  of  $55  per  work  hour  Ba->od  on 
these  Tigures.  the  total  cost  impact  of  the 
inspections  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $2'). 500,  or 
$110  per  airplane,  per  inspection  cycle 

It  would  take  approximately  8  work 
hours  per  airplane  to  accornplish  the 
proposed  replacements  at  an  average 
labor  rate  of  $55  per  work  hcHU'. 
Required  parts  would  cost 
approximately  $0,009  per  airplane. 
BastHl  on  these  Tigurcs.  the  total  cost 
impact  of  the  replacements  proposed  by 
this  AD  on  US.  operators  is  estimated 
to  be  $2,541,781.  or  $9,449  per  airplane. 

Based  un  the  above  Figures,  the  total 
cost  impact  of  the  inspections  and 
replacements  proposed  by  this  AD  un 
U.S.  operators  is  estimated  to  b«; 
$2,571,371.  or  $9,559  per  airplane. 

The  total  cost  impact  figure  dis<  ussed 
above  rsbaseii  on  assumptions  that  no 
op«'ratnr  has  yet  acc:omplished  any  of 
the  propos«Kl  rixjuin'ments  of  this  AD 
action,  and  that  no  operator  would 
arcompli.sh  tho&e  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  app«>ar 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  <  ondition,  this 


appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law.  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  In  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements 
In  adopting  and  maintaining;  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficnal.  When  the  FAA.  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficia],  a  lull 
cost -benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effecrts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefon?. 
in  acxordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
f'  111  implicjitions  to  warrant  the 

1'     ,         .on  of  a  Federalismiftssessment. 

For  the  reasons  discussed  above.  I 
ci;rtify  that  this  pniposed  regulation  (l) 
is  not  a  "significant  regulatory  ac:tion" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Proc^jdures  (44 
FR  1 1034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  Impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
r»*gulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  l)e  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sabfects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AMfaorily:  49  V.S.C.  App.  1354(a),  1421 
and  1423,  49  U.S.C  106(g);  and  14  CJ-R 
11  89 

§39.13    [Amendecl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McOonrwII  Doi^glas:  Docket  94-NM-79-AD. 

Apphcabtlity:  All  Modt;i  DC-10-10.  -lOF, 
-15,  -30.  -30F.  —10.  and  -»OF  series 
airplanes,  and  KC-10A  (military)  airplanes; 
(^rtificaled  in  any  category. 

Compliance:  Required  as  Indicated,  untess 
arcomplished  previotJshr. 

To  prevent  undeteded  cracked  or 
failed  attach  bolts  that  may  lead  to 
reduced  stnictural  integrity  of  the 
vertical  stabilizer,  accomplish  the 
following: 

(a)  Within  12  months  after  the 
effective  date  of  this  AD.  perform  an 
ultrasonic  inspection  to  detect  cracking 
in  the  attach  bolts  of  the  upper  vertical 
stabilizer,  in  accordance  with 
McDonnell  Douglas  DC-10  Service 
Bulletin  55-20.  Revision  2,  dated 
August  4.  1994.  unless  accomplished 
within  the  last  18  months  prior  to  the 
effective  date  of  this  AD  in  accordance 
with  McDonnell  Douglas  DC-10  .Service 
Bulletin  55-20.  Revision  1,  dated  March 
8.  1991.  or  Revision  2,  dated  August  4. 
1994. 

(1)  If  nomcking  is  delAded  in  any  boil, 
repeat  the  inspection  of  the  uiKrarked  holl 
thereafter  at  intervals  not  \o  exceed  18 
month*,  until  tiie  requirements  of  pangroph 
U  )  of  this  AD  are  arcomplished. 

(2)  If  cracking  is  detected  in  any  bolt,  prior 
to  further  flight,  replace  the  cracked  boll  and 
associated  nut  with  a  new  Inconel  attach  boll 
and  associated  nut,  in  accordance  with  the 
service  bulletin  No  further  action  is  requirpd 
by  this  AD  for  the  new  Inconel  t)olts  and 
asscM  iatf<d  nutt. 

(b)  Compliance  with  the  inspections 
required  by  para^^raph  (a)  of  tbis  AD 
constitutes  ronipliartce  with  lb«  inspoctwns 
and  reports  required  by  paraf^aph  (b)  of  AD 
93-17-09.  AniendlDeol  39^680.  for 
Principal  Structural  Element  (PSE) 
55.10.0O1/tX)2.  However,  after  Installation  of 
new  Inconel  bolts  and  anociated  nuts,  in 

8<  rordance  with  the  requirements  of 
paragraphs  (a)  and  (( )  of  this  AD.  P.SE 
55  10.001^002  crast  oontioue  to  be  inspetled 
in  accordance  with  AD93-I7-09. 


(c)  Within  5  years  after  the  effective  date 

( if  this  AD.  replace  all  H-1 1  attach  bolts  and 
associated  nuts  of  the  upper  vertical 
stabilizer  with  new  Inconel  attach  bolts  and 
associated  nuts,  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
55-20.  Revision  1.  dated  March  8. 1991;  or 
Revision  2.  dated  August  4,  1994.  Such 
replacement  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
.tdjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
.Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
nn  appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  comments  and  then 
s(  nrt  if  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

((■)  Special  flight  permits  may  be  Issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
September  13,  1994 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  94-23100  Filed  9-16-94:  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Revisions  to  Standards  for 
Palletization 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule;  extension  of 

comment  period. 

SUMMARY:  The  Postal  Service  published 
in  the  Federal  Register  on  August  18. 
1994.  a  proposal  to  amend  Domestic 
Mail  Manual  (DMM)  standards 
concerning  the  preparation  of  mail  on 
pallets.  59  FR  42536-42540.  The 
proposed  revisions  are  intended  to 
establish  consistent  standards  for  all 
classes  of  mail  prepared  on  pallets. 
Such  standards  should  result  in  the 
lowest  combined  costs  of  handling 
palletized  mail  for  the  Postal  Service 
and  its  customers  while  facilitating 
consistent  service  for  palletized 
mailings. 

The  Postal  Service  requested 
comments  by  September  19.  1994. 
Owing  to  the  needs  of  the  mailing 
public,  from  whom  several  requests  for 
additional  time  were  received,  the 
Postal  Service  is  extending  the  comment 
period  to  November  3,  1994. 


DATES:  Comments  must  be  received  on 

or  before  November  3.  1994. 

ADDRESSES:  Written  comments  should 

be  mailed  or  delivered  to  the  Manager, 

Business  Mail  Acceptance.  U.S.  Postal 

Service  Headquarters,  475  L'Enfant^ 

Plaza  SW.,  Room  8430,  Washington,  DC 

20260-6808.  Cxipies  of  all  written 

comments  will  be  available  for 

inspection  and  photocop>Tng  between  9 

a.m.  and  4  p.m..  Monday  through 

Friday,  in  Room  8430  at  the  above 

address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cheryl  Beller.  (202)  268-5166 

Stanley  F.  Mires. 

Chief  Counsel,  legislative. 

IFR  Doc.  94-23038  Filed  9-16-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ID  6-1-6300to;  FRL-6056-6] 

Approval  and  Promulgation  of  State 
Small  Business  Assistance  Program: 
State  of  Idaho 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  Idaho 
for  the  purpose  of  establishing  a  Small 
Business  Stationary  Source  Technical 
and  Environmental  Compliance 
Assistance  Program.  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  the 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  October 
19.  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  MontelLivingston. 
Environmental  Protection  Specialist 
(AT-082).  Air  Programs  Section,  at  the 


EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency,  Region  10,  Air  Programs 
Section,  1200  6th  Avenue,  Seattle,  \VA 
98101. 

The  Idaho  Department  of  Health  and 
Welfare,  Division  of  Environmental 
Quality.  1410  No.  Hilton,  Boise,  ID 
83706.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dellarco,  Air  Programs  Section. 
1200  6th  Avenue,  Seattle.  WA  98101 
(206/553-4978). 
SUPPLEMENTARY  INFORMATION:  See  the 

information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  August  15.  1994. 
Jane  S.  Moore, 

Acting  Regional  Administrator. 

IFR  Doc.  94-23106  Filed  9-16-94:  8:45  ami 
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40  CFR  Part  52 

[IN  12-3-5958B;  FRL-5071-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  an  April 
18. 1994  State  request  for  a  site-specific 
revision  to  the  Indiana  sulfur  dioxide 
State  Implementation  Plan  (SO:  SIP). 
This  revision  sets  forth  a  schedule  of 
SO;  emission  limitations  applicable  to 
Public  Ser\'ice  Indiana's  Gibson 
Generating  Station  (PSI  Gibson)  if  the 
facility  installs  S02  emission  controls. 
In  the  final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
USEPA  receives  adverse  comments,  the 
dire<:t  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
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ssed  in  a  subsequent  final  rule 
i..,^  vl  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  notice.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  October 
19.  1994. 

ADDRESSES:  Written  comments  should 
be  tiidiled  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section. 
Regulation  Development  Branch  (AR- 
18J),  United  States  Environmental 
Protection  Agency.  Region  5,  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604. 

Copies  of  the  State  submittal  and 
USEPA 's  analysis  of  it  are  available  for 
inspection  at:  Air  and  Radiation 
Division.  Regulation  Development 
Section.  Regulation  Development 
Branch.  United  States  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois. 
FOR  FURTHER  tNFORMATION  CONTACT: 
Mary  Oiischak,  Environmental 
Engineer.  Regulation  Development 
Branch,  (AR-18J).  United  States 
Environmental  Protection  Agency. 
Region  5,  Chicago,  Illinois  60604,  (312) 
353-5954. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated  September  2.  1994 

David  A.  IMIrich. 

Acting  Heginnal  Administrator. 

IFR  Doc  94-2:n08  Filed  9-16-94,  8  45  am) 
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40CFRPan70 

(AROOI;  FRL-6073-8) 

Clean  Air  Act  Proposed  Interim 
Approval  Operating  Permits  Program; 
the  State  of  Arkansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  operating  permits 
program  submitted  by  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  (ADPCE)  through  the  Governor 
of  Arkansas  for  the  purpose  of 
complying  with  Federal  requirements 
which  mandate  that  States  develop,  and 
submit  to  EPA.  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  with  the  exception  of  sources 
on  Indian  Lands. 


DATES:  Comments  on  this  proposed 
at  tion  must  he  received  in  wTiting  by 
October  19,  1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Jole 
C.  Luehrs.  Chief.  New  Source  Review 
Section,  at  the  EPA  Region  6  Office 
listed.  Copies  of  the  State's  submittal 
and  other  supporting  informaUon  used 
in  developing  the  proposed  rule  are 
available  for  inspection  during  normal 
business  hours  at  the  following 
locations.  Interested  persons  wanting  to 
examine  these  documents  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  visiting 
day. 

Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  I6T-AN). 
1445  Ross  Avenue,  suite  700.  Dallas, 
Texas  75202-2733. 

Arkansas  Department  of  Pollution 
Control  and  Ecology,  8001  National 
Drive,  Little  Rock,  Arkansas  72219- 
8913 

FOR  FURTHER  INFORMATION  CONTACT:  Wm. 
Nicholas  Stone.  New  Source  Review 
Section  (6T-AN),  Environmental 
Protection  Agency,  Region  6,  1445  Ross 
Avenue,  suite  700.  Dallas,  Texas  75202- 
2733,  telephone  (214) 655-7226. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  as  amended  in  1990  ("the  Act"), 
the  EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  State  ojjerating 
permits  programs  (see  57  FR  32250  (July 
21,  1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  States  to  develop, 
and  submit  to  the  EPA,  programs  for 
issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources,  with  the  exception  of 
sources  on  Indian  Lands. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  the  EPA 
by  November  15,  1993,  and  that  the  EPA 
act  to  approve  or  disapprove  each 
program  within  one  year  after  receiving 
the  submittal.  The  EPA's  program 
review  occurs  pursuant  to  section  502  of 
the  Act  and  the  part  70  regulations 
which  together  outline  criteria  for 
approval  or  disapproval.  Where  a 
program  substantially,  but  not  fully, 
meets  the  requirements  of  40  CFR  part 
70,  the  EPA  may  grant  the  program 
interim  approval  for  a  period  of  up  to 
two  years.  If  the  EPA  has  not  fully 


approved  a  program  by  two  years  after 
the  November  15,  1993,  date,  or  by  the 
end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

IL  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

Pursuant  to  section  502(d)  of  the  Act. 
the  Governor  of  each  State  is  required  to 
develop  and  submit  to  the 
Administrator  an  operating  permit 
program  under  State  or  local  law  nr 
under  an  interstate  compact  meeting  the 
requirements  of  title  V  of  the  Act.  The 
Arkansas  submittal  was  made  under  the 
signature  of  Governor  Jim  Guy  Tucker  in 
a  letter  to  Acting  Regional 
Administrator,  Joe  Winkle,  EPA.  Region 
6,  dated  October  29, 1993.  The  program 
will  be  implemented  in  all  areas  of  the 
State  of  Arkansas. 

The  State  provided  a  general  overv  iew 
under  Tab  1  of  the  submittal.  This 
overview  meets  the  requirements  of  4n 
CFR  70  4fb)(l)  by  describing  the  State 
program  in  general  terms. 

Pursuant  to  40  CFR  70.4(b)(3),  the 
Governor  is  required  to  submit  a  legal 
opinion  from  the  attorney  general  (or 
the  attorney  for  the  Slate  air  pollution 
control  agency  that  has  independent 
legal  counsel)  demonstrating  adequate 
authority  to  carry  out  all  aspects  of  a 
title  V  operating  permit  program.  The 
Attorney  General's  (AG)  Opinion 
appears  under  Tab  3  of  the  submittal 
The  Opinion  is  signed  by  the  Chief  of 
the  Legal  Division,  ADPCE,  certifying 
full  authority  to  represent  the  State  in 
all  matters  relating  to  the  Department's 
environmental  programs.  This  opinion 
adequately  addresses  the  thirteen 
provisions  listed  at  40  CFR  70  4(b)(3)(i)- 
(xiii). 

40  CFR  70.4(b)(4)  requires  the 
submission  of  relevant  permitting 
program  documentation  not  contained 
in  the  regulations,  such  as  permit  forms 
and  relevant  guidance  to  assist  in  the 
.State's  implementation  of  its  permit 
program.  The  State  provides  relevant 
program  documentation  under  Tab  4  of 
the  submittal.  This  documentation 
includes  a  complete  application  form, 
permit  form,  and  a  guidance  document. 
The  submittal  did  not  contain  a  model 
reporting  form  for  the  permitted 
facilities  to  report  emissions  to  the 
regulatory  authority.  However,  Arkansas 
Regulation  26.7(a)  references  the 
Federal  reporting  requirements  at  40 
CFR  70.6(a)(3).  These  provisions  must 
be  included  or  formally  incorporated  by 
reference.  All  sources  subject  to 
monitoring  requirements  must  submit 
monitoring  reports  every  six  months 


and  must  promptly  report  any  deviation 
from  permit  requirements. 

In  tne  ADPCE  operating  permits 
program  submittal,  the  ADPCE  does  not 
assert  jurisdiction  over  Indian  Lands  or 
reservations.  To  date,  no  Indian  Lands 
have  been  identified  in  the  State  of 
Arkansas.  Title  V  sources  located  on 
Indian  Lands  in  Arkansas  will  he 
subject  to  the  Federal  operating  permits 
program,  to  be  promulgated  at  40  CFR 
part  71,  or  subject  to  the  operating 
permits  program  of  any  Tribe  delegated 
authority  for  treatment  as  a  State  under 
regulations  being  developed  pursuant  to 
section  301(d)  of  the  Act. 

2.  Regulations  and  Program 
Implementation 

The  State  submitted  under  Tab  2, 
Regulation  26,  "Regulations  of  the 
Arkansas  Operating  Permit  Program,"  as 
required  at  40  CFR  70.4(b)(2). 
Regulation  26  follows  the  rule  at  40  CFR 
part  70  very  closely.  Supporting 
documentation  of  procedurally  correct 
adoption  and  copies  of  all  applicable 
State  statutes  and  regulations  which 
authorize  the  part  70  program,  including 
those  governing  State  administrative 
procedures,  were  submitted  with  the 
State's  program.  Regulation  26  received 
wTitten  comments  from  March  25 
through  April  24, 1993.  and  a  public 
hearing  was  held  April  14,  1993.  The 
response  to  comments  was  made  by 
ADPCE  on  July  28. 1993.  Sufficient 
evidence  of  their  procedurally  correct 
adoption  was  submitted  and  meets  the 
requirements  of  40  CFR  70.4(b)(2). 

The  following  requirements,  set  out  in 
the  EPA's  part  70  regulation  are 
addressed  in  the  State's  submittal:  (a) 
Provisions  to  determine  applicability 
(40  CFR  70.3(a)),  Regulation  26.3;  (b) 
provisions  to  determine  complete 
applications  (40  CFR  70.5(a)(2)), 
Regulation  26.4;  (c)  public  participation 
(40  CFR  70.7(h)),  Regulation  26.6;  (d) 
provisions  for  minor  permit 
modifications  (40  CFR  70.7(e)(2)). 
Regulation  26.10(b);  (e)  provisions  for 
permit  content  (40  CFR  70.6(a)). 
Regulation  26.7;  (f)  provisions  for 
operational  flexibility  (40  CFR 
70.4{b)(12)).  Regulation  26.8;  (g) 
enforcement  provisions  (40  CFR 
70  4(b)(5)  and  70.4(b)(4)(ii)).  the  AG 
Opinion  and  Tab  5  of  the  submittal. 
Compliance  Tracking  and  Enforcement. 

Following  is  a  discussion  of  certain 
specific  provisions  in  the  State's 
submission  as  they  relate  to 
requirements  of  40  CFR  part  70: 

(a)  Applicability  criteria,  including 
any  criteria  used  to  determine 
insignificant  activities  or  emissions 
levels  (40  CFR  70.4(b)(2)  and  70.3(a)): 
,^pplicability  criteria  are  defined  at 


Regulation  26.3.  Regulation  26.3(a)(3) 
specifies  that  new  construction  or 
modification  at  a  part  70  source  requires 
a  new  or  modified  i>art  70  permit  before 
construction  begins.  However,  the  State 
regulation  does  not  require  that  a  source 
must  first  undergo  a  preconstruction 
permit  review  as  outlined  in  Section 
108,  prevention  of  significant 
deterioration  (PSD)  supplement  to  the 
Arkansas  SIP.  The  SIP  has  been 
submitted  for  recodification,  with  the 
PSD  provisions  at  Regulaticm  19.9.  and 
has  not  yet  been  acted  on  by  the  EPA. 
Regulation  26.3  must  be  amended  to 
incorporate  by  reference  the  applicable 
PSD  requirements. 

Insignificant  activities  are  addressed 
at  Regulation  26.3(d)  which  refers  to  the 
SIP  at  Regulation  19.4(c).  The  SIP  lists 
the  following  emissions  for  which  a 
permit  is  not  required:  1)  comfort 
heating,  cooling,  and  ventilation 
equipment;  2)  portable  internal 
combustion  engines  used  in  conjunction 
with  temporary  construction  operations, 
or  emergency  standby  generators;  or  3) 
natural  gas  and  oil  exploration  and 
production  site  equipment.  An 
exemption  may  be  obtained  for  these 
activities  provided  that  operation  of  the 
equipment  does  not  affect  any  provision 
of  the  Federal  Clean  Air  Act  and  does 
not  contribute  to  an  exceedance  of  a 
National  Ambient  Air  Quality  Standard 
(NAAQS).  No  other  federally  regulated 
emissions  are  allowed  an  exemption 
under  Regulation  26. 

(b)  Provisions  to  determine  complete 
applications  are  listed  at  Regulation 
26.4.  The  State  references  the  required 
provisions  for  a  complete  application 
listed  at  40  CFR  70.5(c).  In  order  to 
receive  full  approval,  the  State  must 
formally  incorporate  these  provisions  by 
reference  or  list  them  specifically  in  the 
regulation.  Recommended  language  for 
formal  incorporation  by  reference  would 
read:  "The  Department  hereby  adopts 
and  incorporates  by  reference  those 
provisions  of  40  CFR  70.5(c),  as  in  effect 
on  July  21, 1992." 

Complete  application  forms,  model 
permit,  and  instructions  are  located 
under  Tab  4  of  the  submittal.  These 
application  forms  may  be  amended 
without  rulemaking  to  facilitate  changes 
required  by  new  applicable 
requirements.  These  provisions  meet  the 
requirements  of  40  CFR  70.5(a)(2). 

(c)  Provisions  for  adequate  public 
participaticHi  are  found  at  Regulation 
26.6.  The  State  regulaticHi  provides  for 
adequate  public  participation  and  notice 
to  affected  States  for  permit  issuance, 
renewals,  and  reopenings.  These 
provisions  meet  the  requirements  of  40 
CFR  70.7(h). 


(d)  The  rule  at  40  CFR  70.7(eH2) 
specifies  criteria  for  minor  permit 
modifications  that  are  incorporated  in 
the  State  regulations  at  Regulation 
26.10(b).  The  rule  at  40  CFR 
70.7(e)(2)(i)(A)(5)  and  Regulation 
26.10(b)(7)  prohibits  changes  which 
constitute  modifications  under  any 
pro\'ision  of  title  i  of  the  Act  from  being 
processed  as  a  minor  modification. 
"Title  I  modifications"  in  Arkansas,  are 
determined  by  the  permitting 
procedures  federally  approved  into  the 
Arkansas  Plan  of  Implementation  for  Air 
Pollution  Control  (SIP).  The  SIP. 
Regulation  19.2,  defines  any  increase  in 
emissions  as  a  modification.  The  State 
incorporates  an  additional  criteria. 
Regulation  26.10(b)(1),  that  allowrs  the 
minor  permit  modification  process  to  be 
used  for  permit  modifications  that 
involve  emission  increases. 

The  additional  criteria  at  Regulation 
26.10(b)(1)  allows  the  minor  permit 
modification  process  to  be  used  for 
permit  modifications  that  involve 
emission  increases  not  over  20%  of  the 
appUcable  definition  of  major  source,  or 
15  tons/year  of  PM-10,  or  0.6  tons/year 
of  lead,  whichever  is  less,  based  on 
potential  to  emit.  40  CFR  70.7(e)(3)(i) 
allows  group  processing  of  minor 
modifications  that  collectively  meet  this 
emission  threshold,  or  a  total  of  5  tons 
per  year  (tpy)  whichever  is  less, 
proxided  the  minor  modification  criteria 
at  40  CFR  70.7(e)(2)(i)(.'\)  are  also  met. 
However,  the  criteria  for  minor 
modifications  at  40  CFR  70.7(e)(2)(i)(A), 
which  applies  to  individual  as  well  as 
group  processing  of  minor  modifications 
does  not  contain  this  allowance. 

Therefore,  Regulation  26.10(b)(1)  is 
inconsistent  with  the  rule  at  40  CFR 
70.7(e)(2)(i)(A)(5),  as  well  as  Regulation 
26.10(b)(7).  In  order  for  Regulation  26  to 
provide  minor  modification  procedures 
consistent  with  40  CFR  part  70.  and  as 
a  condition  of  full  approval,  the  ADPCE 
must  revise  Regulation  26.10(b)(1)  or 
delete  the  allowance  from  the  minor 
modification  procedure. 

(e)  Provisions  for  p>ermit  content  are 
found  at  Regulation  26.7.  The  State 
regulations  require  inclusion  of  the 
enumerated  elements  at  40  CFR  70.6(a), 
(b),  and  (c).  In  order  to  receive  full 
approval,  the  State  must  formally 
incorporate  these  pro\'isions  by 
reference  or  list  them  specifically  in  the 
regulation.  Recommended  language  for 
formal  incorporation  by  reference  would 
read:  "The  Etepartment  hereby  adopts 
and  incorporates  by  reference  those 
provisions  of  40  CFR  70.6(a).  (b).  and  (c) 
as  in  effect  on  July  21. 1992." 

Additional  provisions  are  found  to 
provide  for  adeqxiate  permit  duration, 
allow  a  pwmit  shield,  pro\'ide  for 
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general  permits,  and  provide  for 
temporary  sources  and  emergoncy 
situations. 

Part  70  of  the  operating  permits 
regulations  requires  prompt  reporting  of 
Heviations  from  the  permit 
requirements.  The  rule  at  40  C.FR 
70.6(a)(3)(iii)(B)  requires  the  permitting 
authority  to  define  "prompt"  in  relation 
to  the  degree  and  type  of  deviation 
likely  to  occur  and  the  applicable 
requirements.  The  State  of  Arkansas  has 
not  defined  "prompt"  in  Regulation  26, 
and  must  do  so  in  order  to  achieve  full 
approval.  With  formal  incorporation  by 
reference  and  defining  "prompt"  with 
regard  to  reporting  deviations,  the 
provisions  at  Regulation  26.7  meet  the 
reouirements  of  40  CFR  70.6. 

(f)  Provisions  for  operational 
flexibility  and  alternative  scenarios  are 
listed  at  Regulation  26.8.  This  section 
meets  the  requirements  of  40  CFR 
70.4(b)(12)  by  closely  tracking  the 
language  of  part  70. 

(g)  Enforcement  provisions  are 
discussed  under  Tab  5  of  the  submittal. 
Compliance  Tracking  and  Enforcement 
Program.  This  section  contains  copies  of 
the  Enforcement  Memorandum  of 
Understanding,  signed  May  3,  1993.  The 
AG  Opinion  discussed  in  section  1 
above,  outlines  the  State's  authority  to 
enforce  all  aspects  of  the  program. 
Under  Tab  9  of  the  submittal,  the  State 
provides  a  commitment  to  submit 
annual  information  concerning  the 
State's  enforcement  activities.  These 
submission  elements  meet  the 
requirements  of  40  CFR  70.4fb)(4)(ii} 
and  (3). 

The  State  of  Arkansas  has  the 
authority  to  issue  a  variance  from 
requirements  imposed  by  State  law 
under  Arkansas  Code,  Annotated 
(A.C.A.)  8-4-313.  The  EPA  regards  this 
provision  as  wholly  external  to  the 
program  submitted  for  approval  under 
part  70,  and  consequently  is  proposing 
to  take  no  action  on  this  provision  of 
State  law.  The  EP.-\  has  no  authority  to 
approve  provisions  of  State  law.  such  as 
the  variance  provision  referred  to, 
which  are  inconsistent  with  the  CAA. 
The  EPA  does  not  recognize  the  ability 
of  a  permitting  authority  to  grant  relief 
from  the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through  the 
procedures  allowed  by  part  70.  A  part 
70  permit  may  be  issued  or  revised 
(consistent  with  part  70  permitting 
procedures)  to  incorporate  those  terms 
of  a  variance  that  are  consistent  with 
applicable  requirements.  A  part  70 
permit  may  also  incorporate,  via  part  70 
permit  issuance  or  modification 
procedures,  the  schedule  of  compliance 
set  forth  in  a  variance.  However,  EPA 


reserves  the  right  to  pursue  enforcement 
of  applicable  requirements 
notwithstanding  the  existence  of  a 
compliance  schedule  in  a  permit  to 
operate.  This  is  consistent  with  40  CFR 
70.5(c)(8)(iii)(C),  which  states  that  a 
schedule  of  compliance  "shall  be 
supplemental  to.  and  shall  not  sanction 
noncompliance  with,  the  applicable 
requirements  on  which  it  is  based."  The 
State  provides  a  legal  position  on 
variances  in  the  AG  Opinion,  Section 
XXIII,  page  9.  Historically.  Arkansas  has 
not  granted  a  variance  without  approval 
from  EPA.  Counsel  for  the  ADPCE 
commits  to  assure  that  variances  are  not 
granted  to  part  70  sources. 

The  Arkansas  operating  pennits 
program  is  contained  in  Regulation  26. 
but  several  applicable  requirements  are 
found  in  Regulation  19  (e.g.  P.SD 
requirements  at  19.9).  The  State  of 
Arkansas  has  submitted  a  rtvision  to 
Regulation  19  and  the  EPA  is  currently 
undertaking  a  review  of  the  revision. 
The  EPA  will  continue  to  work  closely 
with  the  State  to  ensure  consistency 
between  the  SIP  permits  system  and 
operating  permits  systems  in  Arkansas 
The  EPA  reserves  comment  on  the  SIP 
revision  until  such  time  as  review  is 
completed.  A  subsequent  notice  will  be 
published  in  the  Federal  Register  when 
the  review  is  complete. 

3.  Permit  Fee  Demonstration 

The  State  provided  a  detailed 
workload  analysis  and  permit  fee 
demonstration  to  justify  the  fee  of  $16 
per  ton  per  year.  Federal  guidance 
recommends  a  presumptive  minimum 
fee  of  $25  per  ton  per  year,  based  on 
1989  dollars  and  adjusted  annually  by 
the  Consumer  Price  Index  (CPI).  The  fee 
will  be  applied  to  the  allowable 
emissions  at  each  part  70  source. 
Approximately  $4.16  million  dollars  per 
year  is  expected  to  be  generated  by  the 
Arkansas  fee.  This  figure  is  based  on  the 
emissions  inventory  and  does  not 
include  hazardous  air  pollutant  (HAP) 
emission  sources.  Program  costs  are 
expected  to  run  approximately  S3  6 
million  dollars  per  year.  The  State 
utilized  historical  information 
concerning  permitting  costs  and  the 
emissions  inventory  to  estimate  the 
revenue  required  tn  fund  the  program. 
The  EPA  noted  that  the  fee 
demonstration  does  not  estimate 
resource  needs  for  section  112  programs 
that  will  be  promulgated  in  the  near 
future.  Expansion  of  the  State  program 
is  anticipated  to  facilitate  incorporation 
of  these  new  requirements  The  ADPCE 
has  the  authority  to  adjust  the  fee  as 
necessary  using  the  State  administrative 
procedures  as  new  applicable 
requirements  are  promulgated.  The  fee 


demonstration  submitted  by  Arkansas 
meets  the  requirements  at  40  CFR 
70.4(b)(7)  and  (8). 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

The  State  of  Arkansas  acknowledges 
that  its  request  for  approval  of  a  part  70 
program  is  also  a  request  for  approval  of 
a  program  for  delegation  of  unchange<l 
section  112  standards  under  the 
authority  of  section  112(1)  as  they  apply 
to  part  70  sources.  Upon  receiving 
approval  under  section  112(1),  the  State 
may  receive  delegation  of  any  new 
authority  required  by  section  112  of  the 
Act  through  the  delegation  process. 

The  State  also  has  the  option  at  any 
time  to  request,  under  section  1 12(1)  of 
the  Act,  delegation  of  section  112 
requirements  in  the  form  of  Slate 
regulations  which  the  State 
demonstrates  are  equivalent  to  the 
corresponding  section  112  pro\risions 
promulgated  by  the  EPA.  At  this  time, 
the  State  plans  to  use  the  mechanism  of 
incorporation  by  reference  to  adopt 
unchanged  Federal  section  112 
requirements  into  its  regulations. 

The  radionuclide  NESHAP  is  a 
section  112  regulation  and  therefore, 
also  an  applicable  requirement  under 
the  State  operating  permits  program  for 
part  70  sources.  There  is  not  yet  a 
Federal  definition  of  "major"  for 
radionuclide  sources.  Therefore,  until  a 
major  source  definition  for 
radionuclides  is  promulgated,  no  source 
would  be  a  major  section  112  source 
solely  due  to  its  radionuclide  emissions. 
However,  a  radionuclide  source  may,  in 
the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus 
requiring  .t  part  70  permit.  The  EPA  will 
work  with  the  State  in  the  development 
of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely 
manner. 

Section  112(g)  of  the  Act  requires  that. 
after  the  effective  date  of  a  permits 
program  under  title  V,  no  person  may 
construct,  reconstruct  or  modify  any 
major  source  of  HAPs  unless  the  .State 
determines  that  the  maximum 
achievable  control  technology  emission 
limitation  under  section  112(g)  will  be 
met.  Such  determination  must  be  made 
on  a  case-by-case  basis  where  no 
applicable  limitations  have  been 
established  by  the  Administrator. 
During  the  period  from  the  title  V 
effective  date  to  the  date  the  State  has 
taken  appropriate  action  to  implement 
the  final  section  112(g)  rule  (cither 
adoption  of  the  unchanged  Federal  rulu 
or  approval  of  an  existing  State  rule 
under  112(1)),  Arkansas  intends  to 
implement  section  112(g)  of  the  Ad 


through  the  State's  preconstruction 
process. 

The  State  of  Arkansas  commits  to 
appropriately  implementing  and 
enforcing  the  existing  and  future 
requirements  of  sections  111,  112  and 
129  of  the  Act,  and  all  maximum 
achievable  control  technology  (MACT) 
standards  promulgated  in  the  future,  in 
a  timely  manner. 

The  submittal  was  amended  with  a 
letter  from  J.B.  Jones,  Chief  of  the  Air 
Division,  ADPCE,  to  Gerald  Fontenot, 
Chief  of  the  Air  Programs  Branch,  EPA. 
dated  January  13,  1994.  This  letter 
commits  the  ADPCE  to  meet  the  January 
1,  1995,  deadline  for  incorporation  and 
submittal  of  the  Federal  acid  rain 
program  into  the  State  regulations. 

5.  Enforcement  Provisions 

The  Arkansas  operating  permits 
program  submittal  addressed  the 
enforcement  requirements  under  Tab  5 
of  the  submittal.  This  section  contains, 
as  required  at  40  CFR  70.4(b)(4)(ii)  and 
70.4  fb)(5).  the  Enforcement 
Memorandum  of  Understanding,  signed 
by  the  State  and  the  EPA  on  May  3, 
1993.  This  information  serves  to 
describe  the  current  processes  in  place 
to  track  air  permits  and  conduct 
enforcement  actions.  The  State  has 
committed  to  use  the  AIRS  computer 
tracking  system  in  the  operating  permits 
program.  Under  Tab  9  of  the  submittal, 
the  State  committed  to  annual 
submission  of  information  concerning 
the  State's  enforcement  activities.  This 
submission,  as  required  at  40  CFR 
70.4(b)(9),  includes  the  number  of 
enforcement  actions  either  commenced 
or  concluded;  the  penalties,  fines,  and 
sentences  obtained  in  those  actions;  emd 
the  number  of  administrative  orders 
issued.  The  AG's  Opinion  under  Tab  3 
of  the  submittal  clearly  documents  the 
State's  authority  to  issue,  inspect,  and 
enforce  operating  permits  in  both  civil 
and  criminal  actions.  This  statement  of 
authority  is  required  at  40  CFR 
70.4(b)(3)(vii). 

6.  Technical  Support  Document 

The  results  of  this  review  will  be 
shown  in  a  document  entitled 
"Technical  Support  Document,"  which 
will  be  available  in  the  docket  at  the 
locations  noted  above.  The  technical 
support  documentation  shows  that  all 
operating  permits  program  requirements 
of  40  CFR  part  70  and  relevant  guidance 
were  met  by  the  submittal  with  the 
exception  of  those  requirements 
described  below. 

7.  Summary 

The  State  of  Arkansas  submitted  to 
the  EPA,  under  a  cover  letter  from  the 


Governor,  the  State's  operating  permits 
program  on  ^Jovember  9,  1993.  The 
submittal  has  adequately  addressed  all 
sixteen  elements  required  for  full 
approval  as  discussed  in  part  70  with 
the  exception  of  the  issues  described  in 
section  B  below.  The  State  of  Arkansas 
addressed  appropriately  all 
requirements  necessary  to  receive 
interim  approval  of  the  State  operating 
permits  program  pursuant  to  title  V  of 
the  Act,  1990  Amendments  and  40  CFR 
part  70.  The  EPA  is  proposing  interim 
approval  for  the  operating  permits 
program  submittal  for  the  State  of 
Arkansas. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  the  State  of 
Arkansas  on  November  9,  1993.  Interim 
approvals  under  section  502(g)  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  approve  requirements  that 
the  State  is  already  imposing.  If 
promulgated,  the  State  must  make  the 
following  changes  to  receive  full 
approval: 

(1)  PSD  Applicability.  As  discussed  in 

section  A. 2. a  above,  the  provisions  at 
Regulation  26.3(a)(3)  should  incorporate 
by  reference  the  PSD  requirements  in  the 
State  regulations  applicable  to  new 
construction  and  modification. 

(2)  Incorporation  by  Reference.  As  discussed 

in  section  A.2.b  and  A.2.e  above,  the 
State  must  formally  incoiporate  the  part 
70  provisions  referenced  in  Regulation 
26  regarding  complete  application 
requirements  and  permit  content 
requirements. 

(3)  Minor  Modification  Procedures.  As 

discussed  in  section  A.2.d  above,  the 
State  must  remove  or  revise  the  language 
at  Regulation  26.10(b)(1). 

(4)  Definition  of  "prompt".  As  discussed  in 

section  A.2.e  above,  the  State  must 
define  "prompt"  with  regard  to  reporting 
deviations  in  order  to  be  consistent  with 
the  rule  at  40  CFR  70.6(a)(3)(iii)(B). 

(5)  Submission  of  Regulation  19.  As 

discussed  in  section  A. 2  above.  The  State 
of  Arkansas  must  ensure  consistency 
between  the  op>erating  f>ermits  program. 
Regulation  26,  and  the  SIP,  Regulation 
19. 

Evidence  of  these  regulator}'  revisions 
and  their  procedurally  correct  adoption 
must  be  submitted  to  EPA  within  18 
months  of  EPA 's  approval  of  the 
Arkansas  operating  permits  program. 
This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  the  State  is  protected 
from  sanctions  for  failure  to  have  a 
program,  and  the  EPA  is  not  obligated 
to  promulgate  a  Federal  permits 


program  in  the  State.  Pennits  issued 
under  a  program  with  interim  approval 
have  full  standing  with  respect  to  40 
CFR  part  70,  and  the  one  year  time 
period  for  submittal  of  permit 
applications  by  subject  sources  begins 
upon  interim  approval,  as  does  the  three 
year  time  period  for  processing  the 
initial  permit  appUcations. 

If  the  interim  approval  is  converted  to 
a  disapproval,  it  will  not  affect  any 
existing  State  requirements  appUcable 
to  small  entities.  Federal  disapproval  of 
the  State  submittal  does  not  affect  its 
Sfate-enforceability.  Moreover,  the 
EPA's  disapproval  of  the  submittal  does 
not  impose  a  new  Federal  requirement. 
Requirements  for  approval,  specified  in 
40  CFR  70.4(b),  encompass  section 
112(1)(5)  approval  requirements  for 
delegation  of  section  112  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(5) 
requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resources 
for  im.plementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  40  CFR  part  70. 

III.  Proposed  Rulemaking  Action 

In  this  action,  EPA  is  proposing 
interim  approval  of  the  operating 
permits  program  submitted  by  the  State 
of  Arkansas.  The  program  was 
submitted  by  the  State  to  EPA  for  the 
purpose  of  compljing  with  Federal 
requirements  found  at  the  1990 
Amendments,  title  V  and  at  part  70. 
which  mandates  that  States  develop, 
and  submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources  and  certain  other  sources,  vdth 
the  exception  of  Indian  Lands. 
Therefore,  the  EPA  is  also  promulgating 
approval  under  section  112(1)(5)  and  40 
CFR  63.91  of  the  State's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
Federal  standards  as  promulgated.  This 
program  for  delegations  only  applies  to 
sources  covered  by  the  part  70  program. 

EPA  has  reviewed  this  submittal  of 
the  Arkansas  operating  pennits  program 
and  is  proposing  interim  approval. 
Certain  defects  in  the  State's  regulations 
preclude  EPA  from  granting  full 
approval  of  the  State's  operating  permits 
program  at  this  time.  EPA  is  proposing 
to  grant  interim  approval,  subject  to  the 
State  obtaining  the  needed  regulatory 
revisions  within  18  months  after  the 
Administrator's  approval  of  the 
Arkansas  title  V  program  pursuant  to  40 
CFR  70.4. 
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IV.  Adminuttrdttve  RiH]uirtnnt;niH 

A.  Request  for  Public  Comments 

The  EPA  is  ntquestiiix  (xirnmenls  on 
ail  a.spect.s  of  this  proposed  rule.  Copies 
of  the  Statu 's  submittal  and  other 
information  relied  upon  for  the 
proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  Hie  of  all  the 
information  submitted  to,  or  otherwise 
consldertKl  by.  the  EPA  In  the 
development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are: 

(1)  To  allow  interttsted  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and 

|2)  To  serve  as  the  record  in  rase  of 
judicial  review. 

The  EPA  will  consider  any  comments 
received  by  October  19.  1994. 

B.  Executive  Order  12H68 

The  Office  of  Man.igement  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

C.  Rffiulntory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
.S  U.S.C  600  et  seq.,  the  FPA  must 
prepare  a  regulatory  flexibility 
analystsassessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
(5  U.S.C  603  and  604].  Alternatively, 
the  EPA  may  certify  that  the  rule  will 
not  have  a  significant  im^>act  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50.000. 

Operating  permits  program  approvals 
under  section  502  of  the  Ail  do  not 
CTeate  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  operating  pennits 
program  approval  does  not  impose  any 
new  requirements.  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federnl-State 
relationship  under  the  Aji.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  the  EPA  to  base 
its  actions  concerning  operating  permits 
programs  on  such  grounds,  {Union 
Electric  Co.  v.  U.S.  E.PA.,  427  U.S.  246. 
256-66  (S.Ct  1976):  42  U.S.C. 
7410(a)(2)). 


List  of  Subjects  in  40  CFR  Part  70 

Administrative  prartii:e  and 
procedure.  Air  pollution  control. 
Environmental  protection, 
intergovernmental  relations.  Operating 
pennifs. 

Authority:  42  I'  .<».C  7401-7tt71q 

Date  September  7, 1994. 
|m  D.  Winkle. 

Acting  Ref^onai  Admiiiistrator  (6A). 
jFR  Di>c  94-23117  Filed9-l&-94;8  45am) 
BILLMOCOOC  (sofr-ao-r 


40  CFR  Part  745 
(OPPTS-621348;  FRL^90&-0] 

Rln  2070-AC21 

Lead  Fishing  Sinkers;  Notice  of 
Informal  Hearing 

AGENCY:  Environmental  Protm.tion 
Agency  (EPA). 

ACnOH:  Propo-sed  rule;  informal  hearing. 

SUMMARY:  On  MartJ)  9,  1994.  at  59  PR 
11122.  EPA  published  a  propo.sed  rule 
to  prohibit  the  manufacturing. 
proces.sing,  and  distribution  in 
commerce  in  the  United  States  of 
certain  smaller  fishing  sinkers 
containing  lead  and  zinc,  alone  or 
mixed  with  other  substances,  including 
those  made  of  brass.  In  that  notice,  the 
Agency  stated  that  it  would  hold  an 
Informal  hearing  if  persons  requested 
time  for  oral  comment.  EPA  has 
re<:eived  requests  for  a  hearing  on  the 
proposed  rule  and  will  hold  a  2-day 
public  hearing. 

DATES:  The  hearing  will  take  place  on 
November  30  and  December  1,  1994, 
from  10  a.m.  until  4  p.m.  Written 
requests  to  participate  in  the  hearing, 
including  written  requests  for  a  waiver 
to  participate,  must  be  received  no  later 
than  November  9,  1994.  Reply 
comments  must  be  received  on  or  before 
r)e<  emlwr  15,  1994. 

ADDRESSES:  The  beoring  will  be  held  at 
the  Omni  Shoreham  Hotel,  2500  Calvert 
St.,  NW.,  Washington,  DC  Three  copies 
of  any  request  to  participate  in  the 
informal  fie.iring.  identified  with  docket 
number  OPPTS-62134B  must  l)e 
submitted  to:  TSCA  Docket  Ret>ii|»» 
(7407),  Offic*  of  Pollution  Prevention 
and  Toxics.  Rm.  E-G99,  Environmental 
Proteciion  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Requests  for  a 
waiver  to  participate  in  the  informal 
hearing  by  those  organizations  that  did 
not  file  main  comments  must  be  sent  to 
EPA  Meadquari>irs  Hearing  Clerk,  Mail 
Code  1900.  401  M  St.,  SW.,  Washington. 
DC  20460. 


FOR  FURTHER  INFORMATION  CX)NTACT: 
Susan  B.  Hazen,  Dire(.tor, 
Environmental  Assistance  Division 
(7408).  Ofn«»  of  Pollution  Prevention 
and  Toxics,  Rm.  E-G99.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551 
SUPPLEMENTARY  INFORMATION:  Tlie 
procedures  for  rulemaking  under 
se<,1ion  6  of  the  Toxic  Substances 
Control  Act  (TSCA)  are  identified  in  40 
CFR  part  750,  subpart  A.  The  following 
summarizes  the  procedures  and  logistics 
associated  with  this  informal  hearing 
pursuant  to  40  CFR  part  750. 
Participants  and/or  commenlers  are 
advised  to  see  40  CFR  part  750  for 
greater  detail. 

Each  person  or  organization  desiring 
to  participate  in  the  informal  hearing 
shall  file  a  written  request  to  participate 
with  the  OPPT  Document  Control 
Officer,  TSCA  Docket  Receipts,  Office  of 
Pollution  Prevention  and  Toxics,  Rm. 
E-G9q.  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington. 
DC  20460.  The  request  must  be  received 
by  the  Agency  no  later  than  November 
9'  1994.  The  request  shall  include:  (1)  A 
briff  statement  of  the  interest  of  the 
person  or  organization  in  the 
pro<:eeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  re«:iuired;  and  (4)  if  the 
request  comes  from  an  organization,  a 
non-binding  list  of  the  persons  to  take 
part  in  the  presentation.  Organizations 
are  requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed.  An  organization  that  has  not 
filed  main  comments  on  the  rulemaking 
will  not  be  allowed  to  participate  in  the 
hearing,  unless  a  waiver  of  this 
requirenieiit  is  granted  in  writing  by  the 
Record  and  Hearing  Clerk  or  the 
organization  is  appearing  at  the  request 
of  EPA  or  under  subpoena  (40  CYR 
750.6(a)). 

A  panel  of  EPA  employees  shall 
preside  at  the  hearing,  .ind  one  panel 
member  will  chair  the  proceedings.  The 
panel  may  question  any  individual  or 
group  participating  in  the  hearing  on 
any  subject  relating  to  the  rulemaking. 
Opening  statements  should  be  brief  and 
restricted  to  points  that  could  not  have 
been  made  in  main  comments,  or  to 
emphasize  points  which  are  made  in 
main  rximments,  but  which  the 
participant  believes  can  be  more 
fortjefuliy  urged  in  the  hearing  context. 
Persons  in  the  hearing  audience  may 
submit  questions  in  writing  for  the 
hearing  panel  to  ask  the  participants, 
and  the  hearing  panel  may,  at  their 


discretion,  ask  these  questions  (40  CFR 
750  7(a)  and  (b)).  See  40  CFR  750.7(c) 
for  the  rule  governing  the  submission  of 
additional  material  by  the  hearing 
participants. 

After  the  close  of  the  hearing,  any 
participant  in  the  hearing  may  submit  a 
wTitten  request  for  cross-exammation. 
The  request  shall  be  received  by  £PA  no 
later  than  1  week  after  a  full  transcript 
of  the  hearing  becomes  available  (to 
determine  when  the  transcript  is 
available,  interested  persons  should  call 
the  number  li.sted  under  FOR  FURTHER 
INFORMATION  CONTACT).  See  40  CFR 
750. 8(a). for  a  description  of  the 
information  that  shall  be  included  in 
such  a  request. 

Interested  persons  may  file  reply 
comments.  Reply  comments  shall  be 
received  on  or  before  December  15. 
1994.  and  shall  be  restricted  to 
comments  on:  (1)  Other  comments;  (2) 
material  in  the  hearing  record;  and  (3) 
material  which  was  not  available  to  the 
commenting  party  within  a  sufficient 
amount  of  time  before  main  comments 
were  due  on  July  8,  1994  (40  CFR 
750.4(b)).  Extensions  of  time  for  filing 
reply  comments  may  be  granted 
pursuant  to  40  CFR  750.4(c).  Reply 
comments  and  a  transcript  of  the 
hearing  will  be  placed  in  the  TSCA 
Nonconfidential  Information  Center  as 
part  of  the  rulemaking  record  for  the 
proposed  rule  (docket  number  OPPTS- 
62134)  and  will  be  available  for 
inspection  and  copying  (see  TSCA 
Docket  Receipt  Office  listed  under 
ADDRESSES).  Any  information  claimed 
as  Confidential  Business  Information 
(CBI)  that  is  part  of  the  record  for  this 
rulemaking  is  not  available  for  public 
review.  A  public  version  of  the  record, 
from  which  information  claimed  as  CBI 
has  been  excluded,  is  available  for 
inspection. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Hazardous 
substances.  Lead.  Recordkeeping  and 
notification  requirements. 

Dated:  September  12.  1994. 

Mark  Greenwood, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc  94-23116  Filed  9-16-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 

[Docket  No.  940953-4253;  I.D.  081594A] 

RIN  064e-AE52 

Snepper-Grouper  Fishery  Off  the 
Southern  Atlantic  States 

AGENCY:  National  Marine  Fisheries 
Ser\'ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  tliis  proposed 
rule  to  implement  Amendment  7  to  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region  (FMP).  This  rule  would 
change  the  minimum  size  limits  of 
certain  species,  require  charter  vessels/ 
headboats  and  dealers  to  obtain  Federal 
permits,  clarify  one  of  the  earned 
income  requirements  for  a  vessel 
permit,  restrict  the  sale/purchase  of 
snapper-grouper  species,  modify  the 
criteria  for  determining  when  a  vessel  is 
operating  as  a  headboat,  modify  the 
requirements  for  possessing  multi-day 
bag  limits,  specify  allowable  gear, 
authorize  permits  for  experimental 
fishing,  and  modify  the  management 
unit  for  scup.  In  addition.  NMFS 
proposes  changes  to  correct  and  clarify 
certain  regulations,  or  conform  them  to 
current  standards.  The  intended  effects 
of  this  rule  are  to  conserve  snapper- 
grouper  species  and  enhance  effective 
management  of  the  snapper-grouper 
fishery. 

DATES;  Written  comments  must  be 
received  on  or  before  October  31,  1994. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  Peter  J.  Eldridge. 
Southeast  Regional  Office.  NMFS.  9721 
Executive  Center  Drive,  St.  Petersburg. 
FL  33702. 

Requests  for  copies  of  .Amendment  7. 
which  includes  a  regulatory  impact 
review  and  cin  environmental 
assessment,  should  be  sent  to  the  South 
Atlantic  Fishery  Management  Council. 
One  Southpark  Circle.  Suite  306, 
Charleston,  SC  29407-4699:  FAX  803- 
769-4520. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to 
Edward  E.  Burgess.  Southeast  Regional 
Office.  NMFS.  9721  Executive  Center 
Drive,  St.  Petersburg.  FL  33702.  and  to 
the  Office  of  Information  and  Regulatory 
Affairs.  OMB,  Washington,  EX:  20503 
(Attention:  NOAA  Desk  Officer). 


FOR  FURTHER  INFORMATION -CONTACT: 
Peter  J.  Eldridge,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  Snapper- 
grouper  species  off  the  southern 
Atlantic  states  are  managed  under  the 
FMP.  The  FMP  was  prepared  by  the 
South  Atl^tic  Fishery  Management 
Council  (Council),  and  is  implemented 
through  regulations  at  50  CFR  part  646, 
under  the  authority  of  the  Magnuson 
Fishery  Conser\ation  and  Management 
Act  (Magnuson  Act). 

Background 

Recent  scientific  stock  assessments 
and  public  testimony  have  identified  a 
number  of  snapper-grouper  species  as 
being  overfished.  The  management 
measures  in  Amendment  7  are  designed 
to  prevent  this  overfishing,  rebuild  the 
overfished  species,  and  manage  the 
fishery  in  a  more  orderly  manner. 

Size  Limits  for  Hogfish  and  Mutton 
Snapper 

Amendment  7  would  establish  a 
minimum  size  limit  of  12  inches  (30.5 
cih),  fork  length,  for  hogfish  and 
increase  the  minimum  size  limit  for 
mutton  snapjjer  from  12  inches  (30.5 
cm)  to  16  inches  (40.6  cm),  total  length. 
The  proposed  12-inch  (30.5-cm) 
minimum  size  limit  for  hogfish  is  based 
on  the  minimum  size/age  at  which 
hogfish  transform  from  female  to  male. 
The  proposed  16-inch  (40.6-cm) 
minimum  size  limit  for  mutton  snapper 
corresponds  to  the  size/age  of  sexual 
maturity.  Sex  transformation  of  hogfish 
and  sexual  maturity  for  mutton  snapper 
are  essential  to  prevent  overfishing  and 
maintain  the  productivity  of  these 
species.  In  addition,  the  proposed 
minimum  size  limits  would  increase 
yield-per-recruit  for  each  species. 

Annual  Charter  Vessel  and  Headboat 
Permits 

Amendment  7  would  require  a  vessel 
that  operates  as  a  charter  vessel  or 
headboat  in  the  snapper-g-ouper  fishery 
in  the  exclusive  economic  zone  (EEZ). 
or  that  possesses  fish  in  the  snapper- 
grouper  fishery  in  or  from  the  EEZ  while 
so  operating,  to  have  on  board  a  charter 
vessel/headboat  permit  for  such  fishery. 
Charter  vessels  and  headboats  catch 
substantial  quantities  of  snapper- 
grouper  species,  and  it  is  essential  that 
these  landings  be  documented  for 
assessment  purposes.  A  permit  system 
would  provide  a  census  for  this  sector 
of  the  fishery. 

Annual  Dealer  Permits 

Amendment  7  would  require  a  dealer 
to  obtain  a  permit  in  order  to  receive 
snapper-grouper  species,  excluding 
wTeckfish,  that  are  har\ested  in  the  EEZ. 
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Currently,  a  permit  is  required  for  a 
dealer  to  receive  wreckfish.  To  b(; 
eligible  for  a  dealer  permit  for  sxiapper- 
grouper.  excluding  wretikfish.  an 
applicant  would  have  to  have  a  valid 
state  wholesaler's  license  in  the  state 
where  he  or  she  operates  and  a  physical 
facility  for  the  receipt  of  fish  St  a  fixed 
location  in  that  state.  Dealer  permits  for 
snapper-grouper,  excluding  wnK:kfish, 
would  (1)  Improve  quota  monitoring  by 
providing  a  census  of  snapper-grouper 
dealers,  (2)  enhance  the  enfnn;eability  of 
commercial  trip  limits  for  snowy 
grouper  and  golden  tilefish,  and  (3)  aid 
in  verifying  required  fishing  vessel 
logbo(;k  s  .briiissions. 

Earned  Income  Requirement  for 
Commercial  Permits 

Amendm«!nt  7  propos»!S  to  i;larify  the 
gross-sales-of-fish  alternative 
requirement  for  a  vessel  permit  for 
snapper-grouper,  excluding  wreckfish. 
Currently,  an  applicant  may  show  gross 
sales  of  fish  exceeding  $20,000  during  1 
of  the  3  years  preceding  the  application. 
Under  Amendment  7.  such  sales  would 
have  to  be  of  fish  harvestetl  by  the 
applicant  for  the  permit.  The  Council  is 
concerned  that  some  vessel  owners  may 
have  obtained  permits  through  the 
artifice  of  purchasing  and  reselling  fish 
harvested  by  others.  Such  pra<:tjce  does 
not  meet  the  Council's  intent  for 
qualifying  for  a  permit.  In  FMP 
Amendment  4,  the  Council  clearly 
stated  that  the  income  and  gross  sales 
requirements  are  intended  to  allow 
tho.se  who  are  committed  to  commercial 
fishing,  in  terms  of  capital  investment  or 
earned  income,  to  continue  making  their 
livelihood  from  fishing.  Specifically,  the 
Council  intends  that  the  commercial 
fishing  permits  be  for  those  v-wssels 
whose  owners  or  operators  have  a 
history  of  income  from  harveslmg  and 
selhng  fish. 

Restrictions  on  Sale/Pun  base  of 
Snapper-<>rouper 

Amendment  7  pn)iH)s«*s  nMpiirement.s 
that  snapper-grouptT  species,  excluding 
wreckfish,  harvested  in  the  EE7.  (1)  Be 
sold  only  to  a  dealer  with  a  v.ilid  permit 
for  snapper-grouper,  excluding 
wre<;kfish;  and  (2)  b»!  purchased  only 
from  a  vessel  that  has  a  valid  permit  for 
snapper-grouprr.  ex(  hiding  wreckfish, 
or  from  a  per;on  with  a  valid  state 
commen  ial  lir«>nse  to  sell  fish  In 
addition.  s.ile/purchase  of  such  fish 
would  be  limited  to  the  bag  limit 
amounts  unle.ss  siile/purchus»»  involved 
snapper-grouper  harvested  by  a  vessel 
with  a  valid  pennit  for  snapper  grouper, 
excluding  wn-ckfish.  These  measurt;s 
would  improve  fishery  statistics  that 
will  be  umhI  in  assessments  of  the 


biuiogicai  condition  of  snapper-grouper 
species.  The  improved  data  base  will 
also  allow  scientists  to  estimate  more 
accurately  the  social  and  economic 
value  of  various  fishing  sectors. 
Economic  and  social  analyses  based  on 
fishery  statistics  allow  managers  to 
evaluate  the  effectiveness  of 
management  measures. 

Headboat  Crew  Specification 

The  current  regulations  specify  that,  if 
a  headboat  has  a  vessel  permit  for 
snapper-grouper,  excluding  wreckfish,  it 
is  considenid  to  be  operating  as  a 
headboat  when  it  c:arries  a  passenger 
who  pays  a  fee  or  when  there  are  more 
than  three  persons  aboard,  u.i  luding 
operator  and  crew.  When  opt;rating  as  a 
headboat,  the  l>ag  limits  apply. 
Amendment  7  propost^s  to  remove  the 
specification  of  three  persons  aboard 
and.  in  its  place,  allow  the  number  of 
persons  aboard  to  be  up  to  the  number 
of  crew  spx'cified  in  the  vessel's 
Certificate  of  Inspection.  Tliis  measure 
would,  in  some  cases,  allow  a  permitted 
headboat  to  be  exempt  from  the  bag 
limits  when  it  has  more  than  three 
persons  aboard.  The  Council  b<dieves 
that  the  number  of  crew  spetufied  on  the 
Certifif:ate  of  Inspection  would  allow 
safer  operation  of  the  vessel  when 
fishing  and,  to  the  extent  that  the 
number  of  crew  allowed  f»xc»wds  three, 
should  improve  the  economic  efficiency 
of  affected  headboats  if  they  op«!rate  as 
commorrial  fishing  vessels. 

Possession  Limits 

A  current  criterion  for  the  poss«»ssion 
aboard  a  charter  vessel  or  headboat  of 
multi-day  bag  limits  is  that  the  vessel 
have  two  licensed  operators  aboard. 
Amendment  7  would  delete  this 
criterion.  The  Council  believes  the  two- 
li(;ensed  operators  atxiard  f:ritrrion  has 
no  reasonable  biuiogicai  or  management 
lorrelalion  with  multi-dav  bag  limits. 
NMFS  believes  that  this  ai:tion  should 
have  little  impaii  on  the  fisherj-, 
notwithst.inding  the  Council's 
nidication  in  Amendment  7  that  this 
measure  possibly  may  de«jease  income 
to  op-r;ilors/owners  of  rJiarter  vessels 
and  headbiuts. 

(iear  Limitations 

IJmler  Amendment  7,  the  only  gear 
authorized  m  a  direi  ted  fishery  for 
snapper-groupttr  species  would  be 
vertical  hook-and-line  gear,  including 
hand-held  rtnis  and  rods  attat  bed  to  a 
ves.sel  (bandit  gear),  in  either  case,  with 
manual,  electric,  or  hydraulic  reels; 
spearfishing  gear,  bottom  longlines;  and 
M'a  bass  pots.  All  other  gear  would  be 
prohibited.  Limits  would  be  imposed  on 
the  possession  an»l  transfi-r  of  snapper- 


grouper  species  by  vessels  with 
unauthorizt^d  gear  aboard.  An  er»«ption 
to  the  possession  limits  would  apply  in 
the  case  of  a  permitted  vessel  that  fi.shes 
in  the  EEZ  off  North  Ca.tjiina  with  a 
sink  net  alxMrd. 

In  addition,  the  use  of  bottom 
longlines  to  fish  for  snapper-grouper 
species  in  the  ETZ  south  of  St.  Lu(  ie 
Inlet.  Fl.,  would  be  prohibited;  the  use 
of  powerheads  to  harvest  snapper- 
grouper  sp«jc;ies  in  the  EEZ  off  South 
Carolina  would  be  prohibited;  and  the 
use  of  rt»breathers  to  harvest  snapper- 
grouper  species  with  spearfishing  gear 
in  the  EEZ  off  the  southern  Atlantic 
states  would  be  prohibited. 

The  concept  of  allowable  ge.ar  allows 
managers  to  regulate  the  fishery  more 
efficiently  by  enabling  managers  lo  test 
gear  befon?  it  becQm»?s  widespread.  This 
concept  would  enhance  law 
enforcement  by  establishing  standard 
gear.  Environmental  damage  to  the 
habitat  would  be  minimizedbecause 
gear  would  have  to  be  evaluated  before 
it  could  be  use<l.  Testing  of 
experimental  gear  woidd  minimize  the 
possibility  that  very  efficient  gear  could 
cause  recruitment  failure  of  the  snapper 
grouper  resource  if  it  were  allowed  to  be 
used  throughout  the  fishery. 

The  exception  applicable  to  the  use  of 
sink  nets  off  North  Carolina  would 
allow  fishermen  in  that  area  to  op*>rate 
with  multiple  gears  on  a  trip,  that  is,  it 
would  allow  retention  of  snappcsr- 
grouper  harvested  with  sea  bass  pots 
and/or  vtirtical  hook-and-line  gear  an<l 
fish  harvested  with  a  sink  net.  A  sink 
net  has  virtually  no  bycatch  of  snupper 
grouper  species  and  is  continuously 
tended,  which  minimizes  the  possibility 
of  lost  gear  and  ghost  fishing.  Thercfor»\ 
the  CAJuncil  believes  that  sink  nets,  as 
used  off  North  Carofina,  do  not  pose  the 
problems  lo  the  snapper-groupttr  fishery 
normally  associated  with  entanglement 
nets.  This  exception  would  improve  the 
e<.<mon)ic  efficieni:y  of  fishermen  in 
North  Carolina  who  are  ace  ustomed  lo 
using  sink  nets  and  authorized  gear  «i:i 
a  trip. 

Tfie  Council  is  proposing  lo  Iwn  the 
use  of  bottom  longlines  to  fish  for 
.snapper-grouper  species  south  of  St. 
Lucie,  FL.  to  in«jease  the  standing  stock 
of  tilefish  in  that  area.  The  Cxiundl 
bt^lieves  that  the  prohibition  of  bottom 
longlines  will  decrease  fishing  mortality 
on  tilefish;  hence,  it  should  aid  in  the 
prevention  of  growrth  and  re<j-uifmi;nt 
overfishing.  Also,  the  Council  believes 
that  banning  bottom  longline  gear  will 
r»»duce  competition  among  traditional 
bandit  gear  commert;ial  fishermen, 
n»creational  anglers,  and  longline 
fishermen  and  will  result  in  redua^l 
habitat  damage.  The  Council  noted  thut 


the  continental  shelf  edge  is  quiite 
narrow  south  of  St.  Lucie  Inlet,  and  does 
not  want  a  bottom  longline  fishery  to 
develop  that  would  lead  to  conilict 
among  the  competing  user  groups  in 
that  area. 

South  Carolina  prohibits  \he.  use  of 
powerheads  in  its  waters,  and 
powerheads  cannot  be  used  in  Ihe 
special  management  zones  in  the  EEZ 
off  South  Carolina.  The  Council's 
propo.sed  ban  on  the  use  of  powerheads 
in  the  entire  EEZ  off  South  Carolina  is 
intended  to  enhance  enforceability  of 
the  prohibition  of  powerheads  in  State 
waters.  This  measure  would  I^esult  in 
consistent  State  and  Federal  regulation.^ 
off  South  Carolina.  The  Council  also 
believes  that  the  ban  on  use  of 
powerheads  in  the  EEZ  would  reduce 
conflict  between  recreational  and 
commercial  divers  that  appears  to  l)e  a 
particular  problem  in  the  EEZ  off  South 
Carolina. 

The  Council  believes  that  the  use  of 
rebreathers  significantly  increases  the 
efficiency  of  divers  using  spearfishing 
gear.  The  use  of  rebreathers  eliminates 
bubbles,  thus  allowing  divers  to  stalk 
fish  more  easily.  The  Council  is 
concerned  about  the  status  of  gag,  which 
are  particularly  vulnerable  to  divers 
when  they  aggregate  to  spawn.  The 
prohibition  of  rebreathers  would  lessen 
fishing  mortality  on  the  spawning 
aggregations,  which  will  assist  in 
prevention  of  recruitment  overfishing. 
Amberjack  are  also  targeted  by  divers 
during  spawning  periods,  and  this 
measure  would  also  reduce  fishing 
mortality  on  that  spe<;ies  and  lessen  the 
chance  of  recruitment  overfishing. 

Experimental  Fishing 

Under  Amendment  7,  the  Diretior, 
Southeast  Region,  NMFS,  (Regional 
Direcifu )  would  be  authorized  to  issue 
permits  for  experimental  fishing, 
provided  that,  as  a  condition  of  such 
permits,  data  on  the  gear  used  and  fish 
caught  in  such  experimental  fishing 
must  be  maintained  and  provided  to  the 
Science  and  Research  Director. 
Experimental  fishing  would  provide  an 
opportunity  to  test  new  gear  for  possible 
authorization  for  use  in  the  snapper 
grouper  fishery. 

Management  Unit  for  Scup 

Amendment  7  proposes  to  modify  the 
management  unit  for  scup,  Stpnotomus 
t  hrysops,  so  that  management  under  the 
FMP  would  apply  only  south  of  Cipe 
Hatteras.  Scup  are  found  from  the 
Nuith/South  C.arolina  border  to  the  U.S.- 
CJanada  border  with  a  division  of  stocks 
at  Cape  Hatteras.  The  northern  stock  of 
scup  is  overfished  and  the  Mid-Atlantic 
Fishery  Management  Coimcil  is 


considering  measures  to  rebuild  that 
stock.  The  proposed  modification  of  the 
management  unit  would  allow  the  Mid- 
Atlantic  Council  to  manage  the  northern 
stock  of  scup  throughout  its  range.  This 
is  a  conservation  measure  that  would 
rtrsuit  in  more  efficient  management  of 
this  resource. 

Comments  Requested 

While  NMFS  is  inviting  comments  on 
all  of  the  measures  in  Amendment  7, 
comments  are  specifically  invited  on  the 
following  concerns  about  provisions  of 
the  allowable  gear  measure,  (l)  What  are 
the  effects  of  prohibiting  the  use  of 
bottom  longlines  south  of  St.  Lucie 
Inlet.  FL  ?  (2)  What  are  the  effects  of 
prohibiting  the  use  of  powerheads  in  the 
EEZ  off  South  Carolina? 

Additional  Measures  in  Amendment  7 

In  addition  to  the  measures  in  this 
rule,  discussed  above.  Amendment  7 
would  add  localized  depletion  to  the 
FMPs  list  of  problems  in  the  snapper- 
grouper  fishery.  It  would  add  FMP 
objectives  to  evaluate  and  minimize 
localized  depletion  and  modify  the 
framework  procedure  for  implementing 
or  adjusting  certain  management 
measures  to  allow  the  Council  to  react 
more  quickly  to  changing  resource 
conditions.  The  proposed  change  to  the 
framework  procedure  would  allow  the 
Council  to  initiate  and  implement 
necessary  changes  at  any  time  during 
the  fishing  year  instead  of  only  prior  to 
each  fishing  year.  Revision  of  50  CFR 
part  646  is  not  required  to  effect  these 
changes. 

Background  and  rationale  for  the 
additional  measures  in  Amendment  7, 
and  for  the  measures  in  this  rule, 
discussed  above,  are  contained  in 
Amendment  7,  the  availabi.ity  of  which 
was  announced  in  the  Federal  Register 
(59  FR  42570,  August  13.  1994). 

Additional  Measures  Proposed  by 
NMFS 

NMFS  proposes  to  chanye  the  title  of 
part  646  to  "Snapper-Grouper  Fi.shery 
Off  the  Southern  Atlantic  States,"  w  ith 
concomitant  changes  of  the  language  in 
the  codified  text,  to  more  correctly 
indicate  the  geographical  scope  of  the 
regulations. 

The  address  in  the  definition  of 
"Regional  Director"  would  be  Lhang«Hl 
to  reflect  a  recent  move. 

The  requirement  that  an  applicant  for 
a  dealer  permit  for  wreckfish  must  have 
a  physical  facility  at  a  fixed  location 
would  be  changed  to  clarify  that  such 
facility  must  be  for  the  receipt  of  fish, 
rather  than  merely  a  mailing  address. 


Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
rt^ulations  proposed  by  a  Coiuicil 
within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time,  NMFS  has  not  determined  that  iho 
amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Ad,  and  otlier  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  acc:ount 
the  data,  views,  and  comments  ret,eive<i 
during  the  comment  period. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Ad.niinistration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  neither  gross  revenues  nor 
compliance  costs  would  be  significantly 
changed.  All  participants  in  the  fishery 
are  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  mrt 
prepared. 

Tnis  rule  contains  three  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act — namely, 
applications  for  cha.rier  vessel/headboat 
permits,  applications  for  dealer  permits, 
and  applications  for  experimental 
fishing  permits.  These  requirements 
have  been  submitted  to  tlie  Office  of 
Management  and  Budget  (OMB)  for 
approval.  The  public  reporting  burdens 
for  these  collections  of  information  are 
estimated  to  average  20  minutes.  5 
minutes,  and  1  hour  per  response, 
respectively,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  nec<i(Hl,  and 
completing  and  reviewing  the 
colKx;tion-of-information.  Send 
cxmiments  reg;u-ding  these  reporting 
burden  est imat*^  or  any  other  aspw:t  ol 
those  collt^uions  of  infonnation, 
including  suggestions  for  reducing  the 
burdeiis,  tu  NMFS  and  O.MB  (see 
ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  t)46 

Fisheries,  Fishing,  Reporting  and 
n^cordkeeping  requirements. 

Daled:  Si'pieii.ber  13,  1994. 
Gary  Mallock, 

Progmm  Manif^ment  Officer.  Nuliomii 
Mnniw  Fishcriti:.  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  646  is  prof)t*sed 
to  he  amended  as  follows: 
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PAP. I  G4^-SNAPPER-GROUPER 
FISHERY  OFF  THE  SOUTHERN 
ATLANTIC  STATES 

1  The  authority  citation  for  part  646 
continues  to  read  as  follows: 
Authority:  16  U.S.C.  1801  et  seq 

PART  646— [AMENDED] 

2.  The  title  of  part  646  is  revised  to 
read  "Snapper-Grouper  Fishery  Off  the 
Southern  Atlantic  States". 

3.  In  §646.1.  in  paragraph  (a)  add  the 
word  "Region"  aher  the  phrase 
"Snapper-Grouper  Fishery  of  the  South 
Atlantic";  paragraph  (b)  is  revised;  and 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§646.1     Purpose  and  scope. 
***** 

(b)  This  part  governs  conservation  and 
management  of  fish  ia  the  snapper- 
grouper  fishery  in  or  from  the  EEZ  off 
the  southern  Atlantic  states,  except 
that— 

(1)  Sections  646.5  and  646.24  also 
apply  to  such  fish  in  or  from  adjoining 
state  waters;  and 

(2)  This  part  does  not  apply  to  scup 
north  of  as-lS.S'N.  lat.  the  lat.  of  Cape 
Hatteras  Light.  NC. 

(c)  EEZ  in  this  part  646  refers  to  the 
EEZ  off  the  southern  Atlantic  states, 
unless  the  context  clearly  indicates 
otherwise. 

4.  In  §  646.2.  the  definition  of  "South 
Aiantic"  is  removed;  the  definitions  of 
"Charter  vessel."  "Headboat."  and 
"Regional  Director"  are  revised;  and 
new  definitions  of  "Off  North  Carolina." 
"Off  South  Carolina."  and  "Off  the 
southern  Atlantic  states"  are  added,  in 
alphabetical  order,  to  read  as  follows: 

§646.2    Definitions. 

***** 

Charter  vessel  means  a  vessel  less 
than  100  gross  tons  (90.8  metric  tons) 
that  meets  the  requirements  of  the  Coast 
Guard  to  carry  six  or  fewer  passengwrs 
for  hire  and  that  carries  a  passenger  for 
nire  at  any  time  during  the  calendar 
year.  A  charter  vessel  is  considered  to 
be  operating  as  a  charter  vessel  when  it 
carries  a  passenger  who  pays  a  fee  or 
when  there  are  more  than  three  persons 
aboard,  including  operator  and  crew. 
***** 

Headboat  means  a  vessel  that  holds  a 
valid  Certificate  of  Inspection  issued  by 
the  Coast  Guard  to  carry  passengers  for 
hire.  A  headboat  is  considered  to  be 
operating  as  a  headboat  when  it  carries 
a  passenger  who  pays  a  fee  or  when 
there  are  more  persons  aboard  than  the 
number  of  crew  specified  in  the  vessel's 
Certificate  of  Inspection. 


Off  North  Carolina  means  the  waters 
off  the  east  coast  from  36''34'55"  N.  lat 
(extension  of  the  boundary  between 
Virginia  and  North  Carolina)  to  a  line 
extendmg  in  a  direction  of  135'34'55" 
from  true  north  from  the  North 
Carolina/South  Carolina  boundary,  as 
marked  by  the  border  station  on  Bird 
Island  at  SS^Slor  9  '  N.  lat.,  78''32'32.6  ' 
W.  long. 

Off  South  Carolina  means  the  waters 
off  the  east  coast  from  a  line  extending 
in  a  direction  of  135°34'55"  from  true 
north  from  the  North  Carolina/South 
Carolina  boundary,  as  marked  by  the 
border  station  on  Bird  Island  at 
33»51'07.9"  N.  lat..  78°32'32.6"  W.  long, 
to  a  line  extending  in  a  direction  of  104° 
from  true  north  from  the  seaward 
terminus  of  the  South  Carolina/Georgia 
boundary. 

Off  the  southern  Atlantic  states  means 
the  waters  off  the  east  coast  from 
36°34'55"  N.  lat.  (extension  of  the 
boundary  between  Virginia  and  North 
Carolina)  to  the  boundary  between  the 
Atlantic  Ocean  and  the  Gulf  of  Mexico, 
as  specified  in  §  601.11(c)  of  this 
chapter. 

*  •        •        •        * 

Regional  Director  means  the  Director. 
Southeast  Region.  NMFS.  9721 
Executive  Center  Drive.  St.  Petersburg. 
FL  33702.  telephone  813-570-5301;  or 
a  designee. 

•  •        •         *        • 

5.  In  §646.4.  paragraphs  (e)  through 
(m)  are  redesignated  as  paragraphs  (f) 
through  (n).  respectively;  paragraphs 
(a)(3).  (b)(2)(vii)(B).  (b)('2)(vii)(C).  (d),  the 
first  sentences  of  nevvlv  designated 
paragraphs  (f).  (g)(1).  (iHD.  and  (i)(2). 
newly  designated  paragraph  (j).  and  the 
first  sentence  of  newly  redesignated 
paragraph  (n)  are  revised;  and  new 
paragraphs  ( i)(4),  (a)(5),  and  (e)  are 
added  to  reud  ds  follows: 

§  646.4    Permits  and  fees. 

(a)  *    •    • 

(3)  Annual  charter  ves^el/headboat 
permits  for  snapper-grouper.  A  vessel 
that  is  operating  as  a  charter  vessel  or 
headboat  that  fishes  for  fish  in  the 
snapper-grouper  fishery  in  the  EEZ.  or 
possesses  fish  in  the  snapper-grouper 

,  fishery  in  or  from  the  EEZ.  must  have 
on  board  a  charter  vessel/headboat 
permit  for  the  sr.apper-grouper  fishery 

(4)  Annual  dealer  permits  for 
snapper-grouper,  excluding  wreckfish. 
A  dealer  who  receives  fish  in  the 
snapper-grouper  fishery,  excluding 
wreckfish,  that  were  harvested  in  the 
EEZ  must  obtain  an  annual  dealer 
permit  for  snapper-grouper,  excluding 
wreckfish.  To  be  eligible  for  such 
permit,  an  applicant  must  have  a  valid 


state  wholesaler's  license  in  the  state 

where  he  or  she  operates  and  must  have 

a  physical  facility  for  the  receipt  of  fish 

at  a  fixed  location  in  that  state. 

(5)  Annual  dealer  permits  for 

wreckfish  A  dealer  who  receives  a 

wreckfish  must  obtain  an  annual  dealer 

permit  for  wreckfish.  To  be  eligible  for 

such  permit,  an-applicant  must  have  a 

valid  state  wholesaler's  license  in  the 

state  where  he  or  she  operates  and  must 

have  a  physical  facility  for  the  receipt  of 

fish  at  a  fixed  location  in  that  state. 

(b)*   •   • 
(2).   .   . 

(vii)  •   •   • 

(B)  Gross  sales  of  fish  harvested  by  his 
or  her  vessels  were  more  than  $20,000; 
or 

(C)  For  a  vessel  owned  by  a 
corporation  or  partnership,  the  gross 
sales  of  fish  harvested  by  the 
corporation's  or  partnership's  vessels 
were  more  than  $20,000; 

*         •         •         •         * 

(d)  Application  for  a  charter  vessel/ 
headboat  permit  for  snapper-grouper. 
(1)  An  application  for  a  charter  vessel/ 
headboat  permit  for  fish  in  the  snapper- 
grouper  fishery  must  be  submitted  and 
signed  by  the  owner  (in  the  case  of  a 
corporation,  a  qualifying  officer  or 
shareholder;  in  the  case  of  a 
partnership,  a  qualifying  general 
partner)  or  operator  of  the  vessel.  The 
application  must  be  submitted  to  the 
Regional  Director  at  least  30  days  prior 
to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective. 

(2)  A  permit  applicant  must  provide 
the  following  information: 

(i)  A  copy  of  the  vessel's  U.S.  Coast 
Guard  certificate  of  documentation  or.  if 
not  documented,  a  copy  of  its  state 
registration  certificate. 

(ii)  The  vessel's  name  and  official 
number. 

(iii)  Name,  mailing  address,  including 
zip  code,  and  telephone  number  of  the 
owner  of  the  vessel. 

(iv)  Name,  mailing  address,  including 
zip  code,  and  telephone  number  of  the 
applicant,  if  other  than  the  owner. 

(v)  Social  security  number  and  date  of 
birth  of  the  applicant  and  the  owner  (if 
the  owner  is  a  corporation/partnership, 
the  employer  identification  number,  if 
one  has  been  assigned  by  the  Internal 
Revenue  Service,  and  the  date  the 
corporation/partnership  was  formed). 

(vi)  Any  other  information  concerning 
vessel,  gear  characteristics,  principal 
fisheries  engaged  in,  or  fishing  areas 
requested  by  the  Regional  Director  and 
included  on  the  application  form. 

(vii)  Any  other  information  that  may 
be  necessary  for  the  issuance  or 


administration  of  the  permit,  as 
requested  by  the  Regional  Dire«1or  and 
included  on  the  application  form. 

(e)  Application  for  en  annual  d/^ler 
pemiit.  (1)  An  application  for  a  dealer 
permit  for  snapper-group'r,  excluding 
wrot  kfish,  or  for  a  dealer  permit  for 
wreckfish  must  be  submitted  and  signed 
by  the  dealer  or  an  officer  of  a 
corporation  acting  as  a  dealer.  The 
appiica'ion  must  be  submitlod  to  the 
Regioiial  Director  at  Jcast  30  day.s  prior 
lo  the  date  on  which  the  ;ipplit:ant 
dpsir««  to  have  the  permit  nM(!o 

•  i^eciive. 

(2)  A  pennit  applicant  mu.sl  provide 
the  following  information: 

(i)  A  copy  of  e3ch  stats  wholrsa^er's 
license  held  by  the  dealer. 

(iij  Business  name:  rnailinp  addicfs, 
including  zip  rode,  of  the  p.-incipal 
office  of  the  business;  teiephoiie 
number;  employer  identiHcalion 
numljer,  if  one  has  been  assigned  by  the 
internal  Revenue  Servit«;  and  tiaie  the 
business  was  formed. 

(iii)  The  address  of  each  pbysituil 
fctcilily  at  a  fixed  location  where  the 
business  receives  fish. 

(iv)  Applicant's  name:  offic-ial 
rapacity  in  the  business.  adiirei», 
including  zip  code;  telephone  number; 
s<Mdal  sec:urity  number,  and  date  of 
birth. 

(v)  Any  other  information  that  may  be 
necessary  for  the  issuance  vt 
■idministration  of  the  pemut,  as 
mqnested  by  the  Regional  Direi-1or  and 
included  on  thr  application  form. 

(0  "   *   *  A  fee  is  charged  lor  each 
pemiit  application  subraiited  pursuant 
to  this  ijection  and  for  each  sea  liass  pot 
iii'ji'.lification  tag  requLfi'd  unHiT 
^646,(>(d).  *   *   * 

(lO*   '   ' 

•  (0  The  Kegiona)  Director  will  isssjc  a 
[•'limit  at  any  time  to  an  applicant  if  the 
tippiic::tion  is  complete  and  the  specific 
requirements  for  the  re<^uested  pernnt 
h.ive  been  met.  *  *  * 
***** 

()}•-• 

(1;  A  vessel  pemMt  issued  pursiisnl  to 
t]iis  section  is  not  Iransff^rabJe  cr 
assignable.  "    »   * 

(2^  A  dealer  permit  issued  pursuant  to 
ihis  sixilion  may  be  transferred  upon 
sale  of  the  dealers  business.  *   •   • 

(j)  Display.  A  vessel  permit  issued 
pursuant  to  this  section  must  bf^  carried 
on  board  the  vessel  and  such  v;^s»el 
must  be  identified  as  provided  for  in 
t;  646.6.  A  dealer  permit  issued  pursuant 
to  this  section  must  be  available  on  the 
dealer's  premises.  The  operatur  of  a 
vessel  or  a  dealer  must  present  the 
permit  for  inspection  upon  request  of  an 
authorized  officer. 


(n)  *   *   *  The  owner  or  operator  of  a 
vessel  with  a  permit  for  snapper- 
grouper,  excluding  wreckfish;  the 
wreckfish  shareholder  of  a  vessel  with 
a  permit  for  wreckfish:  the  owner  or 
operator  of  a  vessel  with  a  charter 
vessel/headboat  permit  for  snapper- 
grouper,  or  a  dealer  with  a  permit  issued 
pursuant  to  this  section  must  notify  the 
Regional  Director  v.  ithin  15  days  after 
any  change  in  the  application 
information  required  by  paragrapli  (b), 
(c),  (d),  or  (e)  of  this  section.  *   *   * 

§645  5    {Ameoded] 

6.  1.1  ^  {345.5,  in  parsgrRphs  (b)  and 
(c)(1).  the  phrase  "of!  the  South  Atlantic 
staffs"  is  r'3moved. 

7.  Ill  §546.7,  paragraph  (dd)  is 
remove4l:  paragraphs  (q)  through  (c<:J  arc 
redcsitf/.iated  as  paragraphs  (h)  ihnji'ch 
(dd),  respectively;  paragraphs  {!!) 
through  (ssl  are  redesignated  as 
psiagiaphs  (pp)  through  (ww). 
resp<x;t;vely;  paragraphs  (jj)  and  (kV)  are 
redesignat.'d  as  paragraphs  (kk)  and  (II), 
rospectivcly;  in  newly  designated 
paragraph  (pp),  the  reference  to 

"§  646.26"  is  revised  to  read  "§  646.27"; 
in  newly  desig^iatf  d  paragraph  (oq),  the 
refoionce  to  "§  646.26"  is  revised  :o  read 
"§646.27";  paragraph.s  (c)  through  (f) 
and  (ee)  through  (ii)  are  revised;  and 
new  paragraphs  (g),  (jj),  and  (mm) 
throrgh  (oo) anr added  to  read  us 
follrnvs: 

§  646.7    Prohibitions. 

*  •  «  >  • 

((.)  Gun  or  ojjfrato  a  vr.sse!  th  it 
operates  as  a  charter  vf-sssel  cr  headboat 
that  fi'ihss  for  sn.ipper-grouper  species 
in  the  EEZ,  or  posscsse*  sn3pper- 
grouper  rp^^cies  in  or  frcm  the  EEZ. 
withoiit  a  (Sartor  vessel/h  ^.dbcht 
periJiit  1)1  Loard.  .is  speMfic-u  in 
§  546.4(a)(3). 

(d)  As  a  ctyaloT,  recti-. o  fi.sn  i'l  '■'Ut' 
snapper  grouper  fish<>ry  withont  ?. 
diViler  permit,  as  soecified  |n 

^;  645.4(a)f4)  or  |.i)(5). 

(e)  Falsify  infomiatii-.R  sp  H.ified  in 

§  646  4{b)(J).  {r.l(2),  (diC:   ur  {^)[2,  on  an 
applica'i:!")n  for  a  pennit. 

(f)  Fail  to  display  a  permit,  as 
spi^cified  m  §64o  4{j). 

(g)  Fajs'.fy  or  fail  to  maintain,  submit, 
or  provide  information  required  to  be 
maintained,  submitted,  or  provided,  as 
specified  in  §64S.5  (a)  through  (d).  cr  as 
may  b;:  required  by  §  646.29. 
***** 

(ee)  Use  a  longline  to  fish  for  i]ch  m 
the  snapper-grouper  fishery  in  the  EEZ 
south  of  27°10'  N.  lat.,  in  the  EEZ  north 
of  27°10'  N.  lat.  where  the  charted  depth 
is  less  than  50  fathoms  (91.4  m),  or 
without  a  vessel  permit  for  snapper- 
grouper,  excluding  wreckfish,  on  board; 


or,  aboard  a  vessel  with  a  longline  on 
board  that  fishes  on  a  trip  in  the  EEZ 
south  of  27'10'  N.  lat  ,  in  the  EEZ  north 
of  27"  1 0'  N.  lat.  where  the  charted  doplh 
is  less  than  50  fathoms  (91.4  m),  or 
without  such  vessel  permit  on  board, 
possess  fish  in  the  snapper-grouper 
fishery  exf  s-eding  the  limits,  as  sp4K,ifieri 
in  §646.22(d}{1){!i). 

(ffj  Fish  for  wreckfish  with  a  b;>tt:)m 
longline,  or  possess  a  wr^xkfish  aboard 
a  vessel  that  has  a  longline  aboard,  n<; 
^•pp^ifit•d  in  §  616.22(.i}(2). 

(t;^)  In  the  EEZ  off  South  Carilina. 
harvest  fish  in  the  snapper-grouper 
n.->hery  with  a  powerhead,  as  specified 
in  *»  646.22(e). 

i,Sh)  HarviM^f  fish  1 1  the  snapper- 
grouper  fishsn*  wi'h  spearfiiihing  g.-'ar 
while  us'ng  a  rebreaiher.  as  sperifjcd  in 
§Mb.22lf). 

(ii)  Use  unauthori2Mid  gear  in  a 
directed  fishery  for  snapptr-grou^x^j  «•! 
exceed  the  possessi.^n  inrits  for 
snapper-grouper  species  when 
_  una'jthori?i?d  gear  is  aboard,  as 
'  specified  in  §646.22(s)(2)  (i)  and  (ij) 

(ji)  Transfer  at  sea  any  fish  in  the 
snapper-grouper  fishtiry  i'nm  a  vessel 
with  unauthorized  gear  aboard  1o 
another  vns.sel.  or  rocrive  at  sea  aov 
such  fish,  as  sprt  ified  in  §64b.22(p)i2| 
(iii)  and  (iv). 
***** 

(mm)  Sell,  trade,  or  barter  or  attempt 
to  sell,  trade,  or  barter  snapper-croiip<-r 
species,  excluding  wreckfish,  harvested 
in  the  EEZ  to  a  dealer  who  does  not 
have  a  permi*.  as  specified  in 
§  646.26(a). 

(nn)  Purchase,  trade,  or  barter  or 
attempt  to  purchase,  trade,  or  barter 
snapper- grouper  species,  exclu-ii-^g 
"wreckfish,  harvested  in  the  FEZ  un!v's> 
th';  har. esli.ng  vt^f^ct  has  a  p.:nr.it  far 
snp.pper-<.70uper,  excluding  wrec  ? 
or  the  srilfrr  hs^  a  commercial  Ii. «    s 
si^U  fish,  as  specified  in  §645  26fb) 

(oo)  F-  '  srappe-     •  - 

specios  t  ,1  by  a  v-  -hnh 

a  permit  for  snapper-grouper,  excltid?"': 
wrofkfibh,  hss  been  iss\i<?d,  s''!l, 
purchase,  trade,  or  barter  or  att^-mpt  to 
sell,  purrh.ise,  trade,  or  bart^' 
grouper  species,  c:rloding  vi .     ■ 
harvested  in  the  EEZ  in  excess  of  the 
bag  limits,  as  specified  in  §646.26(« ). 
***** 

8  In  §  645.21,  paragraphs  (a)(l;[i\), 
(a)(l)(v),  and  (a)(l){vi)  are  redesignated 
as  paragraphs  (a)(l](v),  {a)(l]lvii),  and 
(aKlKviii),  respacti\e!y,  paragraph 
(a)il)(iii)  is  revised;  and  new  paragraphs 
(a)(l)(iv)  and  (a)(l>(vi)  are  added  to  read 
as  follows: 

§  646^1     Harvest  limitattons. 


4~H3n 
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(1)  *   •  * 

(iii)  Blackfin.  cubera.  dog.  gray. 

mahogany,  queen,  schoolmaster,  silk, 
and  yellowtail  snappers:  and  red 
porgy— 12  inches  (30.5  cm),  total  length, 
(iv)  Hogfish— 12  inches  (30.5  cm). 

fork  length. 

•  »         •         •        • 

(vi)  Mutton  snapper— 16  inches  (40.6 
cm),  total  length. 

•  •         *         •        • 

9.  In  §  646.22.  paragraphs  (d).  (e).  and 
(0  are  removed;  paragraph  (g)  is 
redesignated  as  paragraph  (d);  in  newly 
designated  paragraph  (d)(l)(iii).  the 
reference  to  "paragraph  (g)(1)'  is 
revised  to  read  "paragraph  (d)(l)(ii) '; 
newly  designated  paragraphs  (d)(l)(i) 
and  (d)(l)(ii)  introductory  text  are 
revised;  and  new  paragraphs  (e).  (f).  (g). 
and  (h)  are  added  to  read  as  follows: 

§  646.22    Gear  restrictions. 
«         •         •         •         « 

(d)  •    •    * 
(1)   '    •   * 

(i)  A  longHne  may  not  be  used  to  fish 
for  fish  in  the  snapper-grouper  fisher>' 
in  the  EEZ — 

(A)  South  of  27''10'  N.  lat.  (due  east 
of  the  entrance  to  St.  Lucie  Inlet.  FL); 

(B)  North  of  27°10'  N.  lat.  where  the 
charted  depth  is  less  than  50  fathoms 
(91.4  m).  as  shown  on  the  latest  edition 
of  the  largest  scale  NOA  A  chart  of  the 
location;  or 

(C)  Without  a  permit  for  snapper- 
grouper,  excluding  wreckfish.  on  board. 

(ii)  A  person  aboard  a  vessel  with  a 
longline  on  board  that  fishes  on  a  trip 
in  the  EEZ  south  of  27''10'  N.  lat..  north 
of  27°  10'  N.  lat.  where  the  charted  depth 
is  less  than  50  fathoms  (91.4  m),  or 
without  a  permit  for  snapper-grouper, 
excluding  wreckfish.  on  board,  is 
limited  on  that  trip  to: 
«        *         *         *         • 

(e)  Powerheads  off  South  Carolina.  In 
the  EEZ  off  South  Carolina,  a 
powerhead  may  not  be  used  to  harvest 
fish  in  the  snapper-grouper  fishery.  The 
possession  of  a  mutilated  fish  in  the 
snapper-grouper  fishery  in  or  from  the 
EEZ  off  South  Carolina  and  a 
powerhead  is  prima  facie  evidence  that 
such  fish  was  harvested  by  a 
powerhead. 

(f)  Rebreathers  and  spearfishing  gear. 
In  the  EEZ.  a  person  using  a  rebreather 
may  not  harvest  fish  in  the  snapper- 
grouper  fishery  with  spearfishing  gear 
The  possession  of  a  fish  in  the  snapper- 
grouper  fishery  while  in  the  water  with 
a  rebreather  is  prima  facie  evidence  that 
such  fish  was  harvested  with 
spearfishing  gear  while  using  a 
rebreather. 

(g)  Authorized  and  unauthorized 
gear. — (1)  Authorized  gear.  Subject  to 


the  specific  gear  limitations  in 
paragraphs  (a)  through  (f)  of  this  section 
and  in  §  646.26.  the  following  are  the 
only  gear  types  authorized  in  a  directed 
fishery  for  snapper-grouper  in  the  EEZ: 

(i)  Vertical  hook-and-line  gear, 
including  hand-held  rods  and  rods 
attached  to  a  vessel  ("bandit"  gear),  in 
either  case,  with  manual,  electric,  or 
hydraulic  reels: 

(ii)  Spearfishing  gear: 

iii)  Bottom  longlines:  and 

(iv)  Sea  bass  pots. 

(2)  Unauthorized  gear.  All  gear  types 
other  than  those  listed  in  paragraph 
(g)(1)  of  this  section  are  unauthorized 
gear  and  the  following  possession  and 
transfer  limitations  apply: 

(i)  A  vessel  with  trawl  gear  aboard 
that  fishes  in  the  EEZ  on  a  trip  may 
possess  no  more  than  200  lb  (90.7  kg) 
of  fish  in  the  snapper-grouper  fishery, 
excluding  wreckfish.  in  or  from  the  EEZ 
on  that  trip.  It  is  a  rebuttable 
presumption  that  a  vessel  with  more 
than  200  lb  (90.7  kg)  of  fish  in  the 
snapper-grouper  fishery,  e.xcluding 
wreckfish.  aboard  harvested  such  fish  in 
the  EEZ. 

(ii)  Except  as  specified  in  paragraph 
(h)  of  this  section,  a  person  aboard  a 
vessel  with  unauthorized  gear  aboard, 
other  than  trawl  gear,  that  fishes  in  the 
EEZ  on  a  trip  is  limited  on  that  trip  to: 

(A)  Species  for  which  a  bag  limit  is 
specified  in  §646. 23(b)— the  bag  limit; 
and 

(B)  All  other  species  in  the  snapper- 
grouper  fishery — zero. 

(iii)  A  vessel  with  unauthorized  gear 
aboard  may  not  transfer  at  sea  any  fish 
in  the  snapper-grouper  fisherv' — 

(A)  Taken  in  the  EEZ.  regardless  of 
where  the  transfer  takes  place:  or 

(B)  In  the  EEZ.  regardless  of  where 
such  fish  were  taken. 

(iv)  No  vessel  may  receive  at  sea  any 
fish  in  the  snapper-grouper  fishery  from 
a  vessel  with  unauthorized  gear  aboard, 
as  specified  in  paragraph  (g)(2)(iii)  of 
this  section. 

(h)  L'se  of  sink  nets  off  North 
CaroUna.  A  vessel  that  has  on  board  a 
permit  for  snapper-grouper,  excluding 
wreckfish.  that  fishes  in  the  EEZ  off 
North  Carolina  on  a  trip  with  a  sink  net 
aboard,  may  retain  otherwise  legal  fish 
in  the  snapper-grouper  fishery  taken  on 
that  trip  with  vertical  hook-and-line 
gear  or  sea  bass  pots.  For  the  purpose  of 
this  paragraph  (h).  a  sink  net — 

(i)  Is  a  flat  net.  designed  to  be 
suspended  vertically  in  the  water  to 
entangle  the  head  or  body  parts  of  fish 
that  attempt  to  pass  through  the  meshes: 

(ii)  Has  stretched  mesh  measurements 
of  3  to4'/4  inches  (7.6  to  12.1  cm);  and 

(iii)  Is  attached  to  the  vessel  when 
deployed. 


10.  In  §646.23.  paragraphs  (a)(2)  and 
(a)(3)  are  removed;  paragraph  (a)(4)  is 
redesignated  as  paragraph  (a)(3):  new 
paragraph  (a)(2)  is  added;  and  paragraph 
(c)(2)  introductory  text  is  revised  to  read 
as  follows: 

§  646.23    Bag  and  possession  limits. 

(a)   *    •    * 

(2)  Special  limitations  on  possession 
and  transfer  of  fish  in  the  snapper- 
grouper  fishery  apply  to  a  person  fishing 
with  unauthorized  gear  in  the  EEZ.  See 
§  646.22(g)(2). 

•  *  *  *  • 

(c)  •   •   * 

(2)  Provided  each  passenger  is  issued 
and  has  in  possession  a  receipt  issued 
on  behalf  of  the  vessel  that  verifies  the 
duration  of  the  trip — 


§§646.26,  646  27.  and  646  28 
[Redesignated  as  §§646.27  through  646.29] 

11.  Sections  646.26.  646.27.  and 
646  28  are  redesignated  as  §§  646.27, 
646.28.  and  646.29.  respectively. 

12.  In  subpart  B.  new  §646.26  is 
added  to  read  as  follows: 

§  646.26    Restrictions  on  sale/purchase. 
Subject  to  the  restrictions  regarding 
sale/purchase  of  fish  in  the  snapper- 
grouper  fishery  in  §  646.21(a)(2),  (g).  and 
(j)(3).  and  §  646.25(f)— 

(a)  A  person  may  sell,  trade,  or  barter 
or  attempt  to  sell,  trade,  or  barter  fish  in 
the  snapper-grouper  fisher)-,  excluding 
wreckfish.  harvested  in  the  EEZ.  only  to 
a  dealer  who  has  a  valid  perm.it  for 
snapper-grouper,  excluding  wreckfish; 

(b)  A  person  may  purchase,  trade,  or 
barter  or  attempt  to  purchase,  trade,  or 
barter  fish  in  the  snapper-grouper 
fisher)',  excluding  wreckfish,  harvested 
in  the  EEZ.  only  from  a  vessel  for  which 
a  valid  permit  for  snapper-grouper, 
excluding  wreckfish.  has  been  issued  or 
from  a  person  who  has  a  valid 
commercial  license  to  sell  fish  in  the 
state  where  the  purchase,  trade,  or 
barter  or  attempted  purchase,  trade,  or 
barter  occurs. 

(c)  Except  for  the  sale,  purchase, 
trade,  or  barter  or  attempted  »dio. 
purchase,  trade,  or  barter  of  fish  in  the 
snapper-grouper  fisher)',  excluding 
wreckfish,  harvested  in  the  EEZ  by  a 
vessel  for  which  a  valid  permit  for 
snapper-grouper,  excluding  wreckfish. 
has  been  issued,  the  sale,  purchase, 
trade,  or  barter  or  attempted  sale, 
purchase,  trade,  or  barter  cf  such  fish  is 
limited  to  the  bag  limits  specified  in 
§646. 23(b). 

§646.28    [Amended] 

13.  In  newly  designated  §  646.28,  add 
the  word  Region"  after  the  words 
"South  Atlantic"  and  before  the  com.ma. 


14.  Newly  designated  §646.29  is 
revised  to  read  as  follows: 

§  646  29    Specifically  authorized  activities. 

The  Regional  Director  may  authorize, 
for  the  acquisition  of  information  and 


data,  activities  that  are  otherwise 
prohibited  by  this  part.  In  addition,  the 
Regional  Director  may  issue  a  permit  for 
experimental  fishing,  provided  that,  as  a 
condition  of  such  permit,  data  on  the 
gear  used  and  fish  caught  m  such 


experimental  fishing  m6st  be 
maintained  and  provided  to  the  Sricnc  e 
and  Research  Director. 

IFR  Doc.  94-23111  Filed  9-15-94,  9  04  i::r.| 
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Notices 


Federal  Register 

Vol.  59.  No.  ten 

Monday.  September  19.  1994 


This  section  o«  the  FEDERAL  REGlSTEP 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  m  this 
section. 


ADIVIINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Governmental 
Processes 

ACTION:  Notice  of  public  meeting. 


public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  mav 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  upon  request. 

Dated  September  U.  1994 
JefTrey  S.  Lubbers. 
Research  Director. 

IFR  Doc  94-23194  Filed  9-16-94;  8:45  ami 
BILUNO  CODE  inO-Oi-W 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub  L.  92- 
463).  notice  is  hereby  given  of  two 
meetings  of  the  Committee  on 
Governmental  Processes  of  the 
Administrative  Conference  of  the 
United  States. 

DATES:  Friday.  September  30.  1994.  at 
1:30  p  m.  and  Tuesday.  October  25. 
1994.  at  2:00  p.m. 
LOCATION:  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  suite  500.  2120  L  Street. 
N\V..  Washington.  DC.  (Library.  5th 
Floor) 

FOR  FURTHER  INFORMATION:  Deborah  S 
Laufer,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States.  2120  L  Street.  NVV..  suite 
500.  Washington.  DC.  Telephone:  (202) 
254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  meet  to  h>egin 
consideration  of  when  federal 
government  lawyers  may  participate  in 
pro  bono  activities.  There  are  possible 
restrictions  in  the  Code  of  Professional 
Responsibility,  in  agency  regulations 
governing  outside  activities,  and  in 
government-wide  rules  concerning  use 
of  government  instrumentalities  The 
committee  will  start  its  discussion  by 
reviewing  a  1991  report  on  the  subject 
written  by  consultant  Professor  Lisa 
Lerman  of  Catholic  University  School  of 
Law. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  call  the  Office  of  the  Chairman 
of  the  Administrative  Conference  at 
least  one  day  before  the  meeting.  The 
committee  chair,  if  he  deems  it 
appropriate,  may  permit  members  of  the 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

(Docket  No.  94-090-1J 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued. 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued. suspended. revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service  during  the 
month  of  July  1994.  These  actions  have 
been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maxine  Kitto.  Program  Assistant. 
Veterinary  Biologies.  BBEP.  APHIS, 
USDA,  room  838,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville.  MD 
20782.  (301)  436-«245.  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 
mailing  list,  vvrite  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102.  "Licenses 
For  Biological  Products."  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  ef  seq.)  shall  hold  an  unexpired. 


unsuspended.  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 
focapplying  for  a  license,  the  criteria  fcr 
determining  whether  a  license  shall  be 
'ssued.  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Sen.im-Toxin  Act  (21  U.S.C. 
151  et  seq)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104. 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended.  and 
unrevoked  U.S.  V-eterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses.  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  US.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology.  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued. suspended,  revoked, or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
July  1994.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
vou  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATION  CONTACT, 

Done  in  Washington,  DC.  this  13th  day  of 
September  1994. 
Terry  E.  Medley. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
IFR  DcK  .  94-23118  Filed  9-16-94;  8:45  am] 
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Soil  Conservation  Service 

Waimea-Paauilo  Watershed,  County  of 
Hawaii,  Hawaii;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Pcut  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the 
Waimea-Paauilo  Watershed,  Hawaii 
County,  Hawaii. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Kaneshiro,  State 
Conservationist,  Soil  Conservation 
Service,  Room  4316,  300  Ala  Moana 
Blvd.  Honolulu,  HI  96850,  telephone 
(808) 541-2600. 

SUPPLEMENTARY  INFORMATION:  An 
environmental  evaluation  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant 
impacts  on  the  environment.  As  a  result, 
Kermeth  Kaneshiro,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is 
needed  for  this  project. 

The  purpose  of  this  watershed  project 
is  agricultural  water  management 
(irrigation  and  livestock  water).  The 
project  will  include  the  installation  of 
transmission  pipelines  from  the  Upper 
Hamakua  Ehtch,  a  storage  reservoir, 
irrigation  water  pipeline,  and  livestock 
water  pipelines. 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  The  Soil  Conservation 
Service  invites  participation  and 
consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement.  A  scoping  meeting 
will  be  held  at  Kuhio  Hale  (mile  marker 
55  on  Mamalahoa  Highway)  in  Kamuela 
on  September  21,  1994,  at  6:30  PM. 
Further  information  on  the  proposed 
action  or  the  scoping  meeting  may  be 
obtained  from  Kenneth  Kaneshiro,  State 
Conservationist,  at  the  above  address,  or 
from  Gary  Kam,  District  Conservationist, 
Soil  Conservation  Service,  P.O.  Box 
1089,  Kamuela,  HI  96743-1089, 
telephone  (808)  885-6602. 


(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention— and  is  subject  to  the  provisions 
of  E.xecutive  Order  12372  which  requires 
intergovernmental  consultation  with  Stale 
and  local  officials.) 

Dated:  September  13,  1994. 
Kenneth  Kaneshiro, 

State  Conservationist. 

[FR  Doc.  94-23193  Filed  9-16-94:  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southeast  Region  Logbook 
Family  of  Forms. 
Agency  Form  Number:  88-186. 
OMB  Approval  Number:  0648-0016. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 
Burden:  19,273  hours. 
Number  of  Respondents:  4.482 
(approximately  22  responses  per 
respondent). 

Avg  Hours  Per  Response:  Varies  by 
form  —  between  8  and  13  minutes  per 
form. 

Needs  and  Uses:  Under  the  authority 
of  the  Magnuson  Fishery  Conservation 
and  Management  Act,  Regional  Fishery 
Management  Councils  develop  fishery 
management  plans  to  conserve  and 
manage  marine  resources.  One  of  the 
management  measures  taken  to  o\'ersee 
regulated  fisheries  is  to  require 
fishermen  to  maintain  logbooks  on  their 
catch.  This  request  covers  nine  logbook 
programs. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 
Frequency:  After  every  set  or  trip. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer:  Don  Arbuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Regulations  Governing  Small 
Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0648-0151. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 


Burden:  3.975  hours. 
Number  of  Respondents:  33  (2 
responses  per  respondent). 

Avg  Hours  Per  Response:  Varies 
depending  on  the  requirement  but  the 
general  range  is  from  3  to  433  hours. 

Needs  and  Uses:  The  Marine  Mamma) 
Protection  Act  imposed,  with  certain 
exceptions,  a  moratorium  on  the  taking 
of  marine  mammals.  The  Secretary  is 
authorized  through  the  Act  to  make 
exceptions  to  the  faking  of  a  small 
number  of  marine  mammals  incidental 
to  nonfishing  operations.  This  request  is 
for  the  application  and  other  required 
reports. 

Affected  Public:  Individuals,  state  or 
local  governments,  businesses  or  other 
for-profit  institutions,  and  federal 
ag^neies. 
Frequency:  On  occasion,  annuall\ 
Respondent's  Obligation:  Mandatorv. 
OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (N0.'\.t) 

Title:  Northeast  Region  Federal 
Fisheries  Permits. 
Agency  Form  Number:  None  assigned. 
OMB  Approval  Number:  0648-0202. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 
Burden:  38,125  hours. 
Number  of  Respondents:  43.402  (2  or 
more  responses  per  respondent). 

Avg  Hours  Per  Response:  Varies  by 
requirement  but  ranges  between  5 
minutes  and  5  hours. 

Needs  and  Uses:  Participants  in  the 
marine  fishing  industry,  including 
vessel  owners,  operators  and  fish 
dealers,  who  wish  to  participate  in 
controlled  Northeast  regional  fisheries 
must  apply  for,  and  obtain,  permits. 

Affected  Public:  Individuals,  state  or 
local  governments,  businesses  or  other 
for-profit  institutions,  non-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  On  occasion,  weekly, 
monthly,  and  annually. 
Respondent's  Obligation:  Mandatorv. 
OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  bv 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327,  14th  and  Constitution  Avenue. 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer. 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 
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Dated:  September  9.  1994 
Gerald  Tacha, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  94-2.3065  Filed  9-16-94;  8:45  ami 
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International  Trade  Administration 

initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviewers  of  Cold-Rolled  and 
Corrosion  Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-To-Length 
Cartjon  Steel  Plate  from  Various 
Countries 

AGENCY:  Import  Ailministration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amt^ndment  to  notice  of 
initiation. 

SUMMARY:  A  company's  request  for  an 
administrative  review  was  inadvertently 
omitted  from  the  notice  published  in  the 
Federal  Register  on  September  8.  1994. 
entitled  "Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  of  Cold-Rolled 
and  Corrosion  Resistant  Carbon  Steel 
Flat  Products  and  Certain  Cut-To-Length 
Carbon  Steel  Plate  from  Various 
Countries."  The  Department  of 
Commerce  (the  Department)  is 
amending  the  notice  published  on 
September  8.  1994. 
EFFECTIVE  DATE:  September  19.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Price.  Import  Adniinistration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.VV  . 
Washington.  DC.  20230.  telephone 
(202)482-2104. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R 
353.22(a)  and  355.22(a)  (1994).  for 
administrative  reviews  of  the 
antidumping  duty  orders  on  roll-rolled 
and  corrosion  resistant  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate  from  various 
countries.  The  D«!partment"s  notice 
initiating  those  reviews  inadvertently 
omitted  the  request  of  one  producer  in 
Australia.  Therefore,  we  are  amending 
the  Notice  of  Initiation  of  SeptemtuT  8. 
1994. 

Initiation  of  Reviews 

In  accordance  with  sections  19  (..K.K. 
353.22(c)  and  355.22(c).  we  are 
initiating  the  administrative  review  «f 
the  antidumping  duty  order  on  certain 


corrosion-resistant  carbon  steel  flat 
products  for  the  company  listed  below, 
thereby  amending  the  Notice  of 
Initiation  published  on  September  8. 
1994. 


Antidump- 

ing duty 

Period  to  be  re- 

proceed- 

viewed 

ings 

Australia 
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Steel 

Flat 

Prod- 

ucts: 

Broken  Hill 

Propri- 

- 

etary 

Corrv 

pany. 

Ltd 

A-602-803 

2/4/93-7/31/94 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  C.F.R.  353.34(b)  and 
355.34(b). 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
use.  1675(a))  and  19  C  FR. 
353.22(c)(1)  and  355.22(c)(1). 

Dated  Septemlier  14.  1994. 
loseph  A.  Spetrini. 

Deputy  Assiitant  Secretary  for  Compliance. 
jFR  Doc.  94-23250  Filed  9-16-94;  8:45  am) 

BILLING  C006  9S1&-0$-4M 

National  Institute  of  Standards  and 
Technology 

Inventions,  Government-Owned; 
Availability  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACnOH:  Notice  of  Government-owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represeTited  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld.  National 


Institute  of  Stemdards  and  Technology. 
Office  of  Technology 
Commercialization.  Physics  Building. 
Room  B-256,  Gaithersburg.  MD  20899; 
Fax  301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  are: 

NIST  Docket  No.  90-030 

Title:  Improved  Monomers  for  Double 
Ring-Opening  Polymerization  with 
Expansion 

Description:  NIST  researchers  have 
created  a  new  class  of  monomers  that  f 
undergo  double  ring-opening 
polymerization  with  an  expansion  in 
volume.  When  used  in  resinous 
compositions  the  result  is  a  volume 
neutral  curing  process  at  ambient 
temperature,  and  a  final  product  that 
exhibits  high  adhesive  strength. 

NIST  Docket  No.  91-008D 

Title:  Planar  Epitaxial  Films  of  Sn02 
Description:  Tnis  invention  provides 
smooth,  high  quality  planar  epitaxial 
films  of  tin  oxide.  The  films  are 
valuable  for  use  in  chemical  sensors, 
optics  and  electronics;  and  the  low 
cost  fabrication  method  is  well  suited 
to  large  scale  production. 

NIST  Docket  No.  92-016 

Title:  A  Chemically  Assisted  Process  for 
the  Machining  of  Ceramics 

Description:  A  new  NIST  process  makes 
the  matching  of  ceramic  materials 
more  practical  and  cost-effective.  The 
process  uses  halogenated 
hydrocarbons  to  machine  ceramic 
materials.  This  increases  the  rate  of 
material  removal  by  40-100  percent 
and  reduces  the  surface  roughness  by 
40-60  percent. 

NIST  Docket  No.  92-056 

Title:  Serial/Parallel  Correlator  for 
Words  and  Phrases 

Description:  A  novel  computer  method 
allows  for  more  efficient 
identification  of  misspelled  words 
contained  in  large  databases.  The 
method  is  readily  applicable  for 
improving  the  reliability  of 
"mechanical  eyes"  used,  for  example, 
fur  sorting  mail  or  reading  Census 
Bureau  forms. 

NTST  Docket  No.  93-001 

Title:  Intermetallic  Titanium- 
Alumiiuiin-Niobium-Chromium 
Alloys 

Description:  NIST  researchers  have 
developed  new  alloys  that  possess 
superior  combinations  of  room  and 
high  temperature  mechanical 


properties.  These  low  density 
litanium-aluminum-niobium- 
chromium  alloys  could  find  use  in  a 
new  generation  of  jet  turbines,  in 
aircraft  bodies,  or  as  metal  matrix 
composites. 

NIST  Docket  No.  93-004D 

Tjtie:  Method  for  the  f*roduction  of 
Predetennined  (kincenfration  Gradcri 
Alloys 

!)escripUon:  NIST  researchers  have 
designed  a  new  process  for  tailoring 
extremely  thin  metal  layers  within  an 
alloy.  The  process  allows  stmngth, 
conducTtivity,  thermal  expansion  ami 
other  properties  to  be  optimized  at 
various  levels  below  a  materidi 
surface. 

NIST  Docket  No.  93-026 

Title:  Method  of  Obtaining  High  Greon 
Density  Ceramics  From  Powders 

Description:  This  invention  is  a  novel 
method  of  preparing  slurries  of  fine 
ceramic  powders  in  which  the 
ceramic  particles  are  dispersed  more 
effectively.  The  resulting  ceramic 
products  have  higher  green  densities 
which  makes  Lhem  useful  in  many 
applications,  including  high 
temperature  components. 
Dated:  September  12. 1«»4. 

.Samuel  Kramer, 

Ai:sociote  Director. 

!FR  Doc  94-23039  Filed  9-16-94;  8n45  ami 

BILLING  CODE  351&-t3-M 


National  Oceanic  and  Atmo<:pheric 
Admtwfatiatton 

p.D  08319401 

Western  Pacirtc  Fishery  Managenoent 
Council;  Meetings 

AGENCr:  National  iMarine  Fisheries 
Service  (NMFS),  National  Oc:e3nic  and 
Atmospheric  Administration  (NCMA), 
Commerce. 

ACTION:  Notice  of  change  of  public 

meeting  location. 

SUMMARY:  Due  to  construction,  the 
iniv'liiig  Ifjcjition  of  the  subci>mmitti?c  of 
the  Western  Pacific  Fishery 
Management  Council's  Scientific  and 
Statistical  Committee  to  be  held  on 
.Si  pteniber  19,  1994,  from  8:30  a.m. 
until  5:00  p  m.  as  published  September 
8.  1994  (59  FR  4(i398),  has  been  changed 
from  the  c:onferen«i  room  of  the  NMFS 
Honolulu  laboratory,  2570  Dole  .Street, 
Honolulu,  HI. 

The  new  location  will  be  f  Jonf«!rence 
Room  407,  .State  Office  Tow«;r,  Leiopapa 
A  Karn«hameha  Building,  2.'?5  S. 
Ber«!tania  ,Street,  Honolufu.  HI 


All  other  information  as  printed  in  the 
previous  publication  remains 
unch-inged. 

Diited:  Septen>ber  13. 1994. 
D**ta  S.  Crestia, 

Acting  DiTKCtor,  Office  ofFishtiks 
Conservation  artd  Management,  Natiortat 
Marine  Fi'sheries  Service. 

|FR  Doc  *4-23046  Filed  9-16-94;  «;45  im) 
BILLING  COOC  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Public  Intormation  CoUectJon 
Requirement  Submitted  to  0MB  tor 
Review 

ACVOH:  Notice. 

The  EJepartment  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  44  U.S.C 
Chapter  35). 
Title:  Evaluation  of  the  DoD  Stmicnt 

Testing  Program 
Type  of  Request:  Expedited 
processing — approval  date  requeste*i 
30  days  after  publication  in  t^ 
Federal  Register. 
Number  of  Respondents:  1,828 
Resp<m9es  per  Respondent:  1.62 
Annual  Responses:  2,968 
Average  Burden  per  Response:  .27  hours 
Annual  Burden  Hours:  815.1 
Needs  aiul  Uses:  Data  will  be  collecteii 
from  high  stiiool  students  and 
guidance  staff  to  permit  an  evaluation 
of  the  DoD  Student  Testing  Program 
(also  Known  as  Career  Exploration 
Program)  and  recommendations  for 
improvements.  About  1,000,000 
students  participate  in  this  program 
eacii  year.  Additionally,  expert 
counselors  will  review  the  program 
and  input  will  be  solicited  from  i>ther 
involvinl  stakeholders 
Affected  Public:  Individuals  ot 
households;  State  or  local 
Governments 
Frequency:  On  Occasion 
Respondent's  Obligation:  Voluntary 
OMB  Desk  Officer:  Mr.  Etlward  C. 
Springer.  Written  ciiinments  and 
recommendations  i>n  the  proposed 
information  collection  should  be  stnt 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC 
20503. 
DoD  Clearanc:e  Officer;  Mr.  William  P. 
Pearce.  Written  requests  for  ( opies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  leflerson  Davis  Highway, 
Suite  1204.  Arliuglua,  Virguiia 
22202-4302. 


Dated:  September  14,  l')94. 
Patricia  L.  Toppiaga, 

Altemote  OSD  FeJinn}  Hugister  Liaisoa 
Offioer,  Department  oj  Dt;iense. 
|FR  Drxi  *»-23 104  Filed  9-l&-y4;  «:45  ami 
BILUN6  COOC 


Department  of  the  Army 

Privacy  Act  of  1974;  Notice  to  Add 
Systems  of  Records 

AGENCY:  Department  of  th»'  Araiy,  DuD 

ACTION:  Notice  to  add  systems  of 
records. 

Sl/MMAFtT:  The  Department  of  the  Army 
proposes  to  add  two  record  systems  to 
its  inventory  of  systems  of  records 
notices  subject  to  the  Privacy  Ad  of 
1974,  (5  U.S.C  552aJ.  as  amen.ied. 
DATES:  This  action  will  be  effective 
without  further  ru>tice  on  October  19, 
1994,  unless  conunenls  are  reccive«l  that 
would  result  in  a  contrary 
determination. 

ADDRESSES;  Send  comments  to  the 
Privacy  Act  OfBcer.  Information 
Requirements  Division,  .ASOP-MP, 
Department  of  the  Army.  Fori 
Huachuca,  AZ  85613-5000 
FOR  FURTHER  WFORMATKX  CONTACT:  Ms. 
Pat  Turner  at  f602}  538-6856  or  D*?N 
879-68.56. 

SUPPLEMENTAflY  INFORMATIOK:  The 
complete  inventory  of  the  Departnwait  ol 
the  Array  systems  of  records  notiijes 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C  552a},  as  amended,  have  lieen 
published  in  the  Federal  Register  and 
are  available  from  the  above  address 

The  proposed  systems  reports,  as 
n^quired  by  5  U.S.C.  552a(r)  of  the 
Privacy  Ad  of  1974,  as  amended,  woie 
submitted  on  September  8.  1994.  to  the 
Committee  on  Government  Operations  - 
of  the  House  of  Representatives,  the 
Cmimittee  on  Governmental  .'\ftairs  ot 
the  .Senate,  and  the  Office  of 
Manrigement  and  Budget  (OMU) 
pursuant  to  paragraph  4c  of  Appe;.<ijx  i 
to  OMB  Cin  ular  No.  A-130,  -FecJeral 
Agency  Responsibilities  for  Mdiiitaiiiing 
Records  About  Individuals,'  dateil  July 
2.'),  1994  (59  FR  3790G.  }uly  25.  UUM) 

Datett.  September  13, 1994. 


Fdti  icia  1,.  Tuppings, 

A  Iteniatc  USD  Federal  HcguUcr  Lmuum 
OfpctT,  DcpaiVnent  ofDefcnac. 

A0C27-40CE 

SYSTEM  NAME: 

f  jirps  of  Engineers  Case  Managi:ntetu 
Inforutation  Files, 
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SYSTEM  location: 

U.S.  Army  Engineer  Division,  South 
Atlantic.  CESAD-IM-SO-S.  77  Forsyth 
Street.  SW.  Atlanta.  GA  30335-6801. 
with  input  and  access  locations  at  all 
Corps  of  Engineers'  Counsel  Offices. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  involved  in  litigation, 
contract  claims  and  appeals, 
procurement  fraud,  potentially 
responsible  party  negotiations  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act.  and  patents  and  technology  transfer 
with  the  Corps  of  Engineers,  including 
parties  to  the  action,  attorneys,  forum 
officials,  contracting  officers,  project 
managers,  inventors,  witnesses.  Corps  of 
Engineers'  attorneys  and  other  Federal 
agency  attorneys. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  litigation,  contract 
claims  and  appeals,  procurement  fraud, 
potentially  responsible  party 
negotiations  under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act  and  patents  and 
technology  transfer,  involving  the  Corps 
of  Engineers;  including  names, 
addresses  and  phone  numbers  of 
individuals,  case  name,  the  forum, 
status  of  the  action,  summaries  of  the 
action,  action  number,  project  name  and 
location,  remedies  or  relief  requested, 
milestones  and  suspense  dates,  title  of 
invention  and  royalty  information. 

AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  use.  301;  10  U.S.C.  2301  et  seq.; 
15  use.  1  et  seq.;  15  U.S.C  3701  et 
seq  ;  31  U.S.C.  3729  et  seq;  and  42 
use.  9601  et  seq;  and  E  O.  9397. 

PURf>OSE(S): 

To  allow  the  Corps  of  Engineers  legal 
offices  to  monitor,  and  to  contact 
individuals  involved  in.  litigation, 
contract  claims  and  appeals, 
procurement  fraud,  potentially 
responsible  party  negotiations  under  the 
Comprehensive  Environmental 
Response  Compensation  and  Liability 
Act,  and  patents  and  technology 
transfer,  involving  the  Corps  of 
Engineers. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

in  diidition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  mav 


specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b){3)  as  follows: 

Litigation,  contract  and  appeal 
records  are  disclosed  to  Department  of 
Justice  and  U.S.  Attorney's  offices 
involved  in  a  particular  case,  for  use  in 
the  litigation.  Most  of  this  information 
is  filed  in  the  courts  and  is  therefore  a 
public  record. 

Procurement  fraud  records  may  be 
disclosed  to  Department  of  Justice  and 
U.S.  Attorney's  offices  for  use  in 
litigation. 

Names  of  individuals  and  companies 
involved  in  potentially  responsible 
party  negotiations  may  be  disclosed  to 
the  Environmental  Protection  Agency. 
Department  of  Justice  and  the  involved 
parties  for  the  purpose  of  facilitating 
potentially  responsible  party 
negotiations. 

Patent  records  may  be  disclosed  to  the 
U.S.  Patent  and  Trademark  Office. 
Department  of  Commerce;  appropriate 
authorities  in  foreign  countries,  for 
foreign  patent  filings;  parties  to  a 
licensing  arrangement  for  specific  files 
involved;  and  contractors  and 
government  agencies,  to  conduct  patent 
investigations  and  evaluations. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Magnetic  tapes/disks  and  printouts. 

RETRIEVABILrrY: 

By  individual's  name,  address  and 
telephone  number;  in  conjunction  with 
the  forum  name;  docket  or  contract 
number;  office  sy^nbol;  action  name:  file 
number;  type  of  action;  category  of 
action;  disposition  of  action;  date  of 
action.and  amount  of  award. 

SAFEGUARDS: 

Access  is  restricted  to  authorized 
users  in  Corps  of  Engineers'  legal 
offices.  Computer  records  are 
maintained  in  a  building  protected  by 
security  guards.  Access  or  update  of 
information  in  automated  media  is  by  a 
system  of  passwords.  Printed  records 
are  kept  in  locked  offices  Access  to 
procurement  fraud  information  is 
further  restricted  to  those  having  a  need 
therefore  in  the  performance  of  official 
duties 

RETENTION  AND  DISPOSAL: 

Records  relating  to  Civil  Works 
litigation,  contract  claims  and  appeals 
and  potentially  responsible  party 


negotiations  are  retained  for  30  years  or 
indefinitely  depending  on  the  specific 
case. 

Records  for  cases  and  contract  claims 
not  involving  litigation  are  retained  for 
10  years. 

Records  relating  to  procurement  fraud 
matters  are  retained  for  1  year  after  the 
close  of  the  case. 

Records  relating  to  government  patent 
applications  are  retained  for  25  years. 

Records  relating  to  technology 
transfer  matters  are  retained  until 
superseded  or  obsolete. 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Chief  Counsel.  U.S.  Army  Corps  of 
Engineers.  20  Massachusetts  Avenue. 
N\V.  Washington.  DC  20314-1000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  record  system 
should  address  wTitten  inquiries  to  the 
Chief  Counsel.  ATTN:  CECC-ZB.  U.S. 
Army  Corps  of  Engineers.  20 
Massachusetts  Avenue.  NW. 
Washington.  EX:  20314-1000. 

Individual  must  provide  full  name, 
current  address  and  telephone  number, 
category  of  record  (litigation,  contract 
claims  and  appeals,  procurement  fraud, 
potentially  responsible  party 
negotiations,  patents  or  technology 
transfer)  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Chief  Counsel.  U.S. 
Army  Corps  of  Engineers.  ATTN;  CECC- 
ZB.  20  Massachusetts  Avenue.  NW. 
Washington.  DC  20314-1000. 

Individual  must  provide  full  name, 
current  address  and  telephone  number, 
category  of  record  (litigation,  cuitract 
claims  and  appeals,  procurement  fraud, 
potentially  responsible  party 
negotiations,  patents  or  technology 
transfer)  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Department  of  the 
Army  Regulation  340-21;  32  CFR  part 
505;  or  may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

From  documents  provided  by  the 
individual,  his/her  attorney,  court 
records.  Army  records,  investigation 
reports,  other  Federal  agencies  and  state 
and  local  agencies,  the  Patent  and 
Trademark  Office. 


EXEMPTIONS  CLAIMED  FOR  THE  SVSTE 

None. 


A1130-2-442CE 


SYSTEM  NAME: 


Corps  of  Engineers  Civilian  Uniform 
Record  Files. 

SYSTEU  locatiok: 

U.S.  Army  Corps  of  Enginef;rs  District 
Commands,  Water  Riisources 
Dtwe)opmem  Projects  and  uniform 
contractors.  Segments  of  this  system  are 
also  maintained  at  Engineer  Divisions 
i'.nd  Corps  of  Engineers  Headquiirters. 
Official  mailing  addresses  are  published 
a.s  an  appendix  to  the  Army's 
coinpilation  of  systems  of  records 
notices,  or  may  be  obtained  from  the 
sy.stem  ma.nager. 

CATEGORIES  OF  INDIVIDUALS  CCVEREO  BY  THE 
SYSTEM: 

Corps  of  Engineers'  personnel 
required  to  wear  uniforms,  including 
Nalujal  Resounds  Managt^ment.  Lock 
and  Dam  ami  Floating  Plant  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  personal  clothing; 
name,  account  number,  sex,  p^oj<^ct 
location,  weight,  heigljt,  clothing         , 
measureraenls,  length  of  ejuployn-.t-nl 
and  type  of  uniform  (ENG  Fwra  4891- 
R  and  uniform  coutrador  s  order  forms). 

AUTHOflfTY  FOM  MAWTENANCC  Of  THE  SVSTBN: 

5  U.S.C.  5901-5903;  Engineer 
Regulations  1130-2-J42,  b70-2-2.  and 
n7ll-2-3;  and  E.O.  9397. 

PURPOSE(S): 

To  facilitate  ordering,  and  to  reflect 
aoroun{abili?y  for  civilian  uniforms 
issued  to  the  Corps  of  Engin€'»?rs' 
Natural  Rpsources  Management,  Lixk 
Jiiid  Dam  and  Flor.ting  Plant  p<?r5on.nol. 

ROLTNE  i;SfS  Cf  RECORDS  MAIKTAINED  IN  THE 
SYSTEM,  MCLUDU^G  CATEGOIUES  OF  USERS  AND 
T.iE  PURPOSES  CF  S'-'CH  OSES: 

In  aH  iiiirn  to  those  di.s<Jos:)rrs 
pifner;    '  permitted  under  5  U.S.C. 
552a(hj  vl  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclcsed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(bJ(3)  as  follows: 

The  'Blanket  Routine  Usts'  st;t  forth  at 
the  beginning  of  the  A,rmy's  cnmpilafion 
of  systems  of  records  notices,  apply  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINJNG,  AMD 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  fbkiers;  magnetic 
t.Tpes/discs. 


RrrRlEVABHJTY: 

By  name  and  account  number  in 
conjunction  with,  project  location, 
length  of  employment  and  type  of 

uniform. 

safeguards: 

Records  are  maintained  in  locked 
buildings,  offices  and  files.  Most 
buildings  are  also  protected  by  security 
guards.  Access  to  the  svstera  is  limited 
to  authorized  Corps  of  Engineers 
personnel  and  uniform  contractors  who 
have  a  need  therefor  in  the  performance 
of  their  otficial  duties. 

RETENTION  AND  DtSPCSAL: 

Files  are  destroyed  one  year  after 
separation  crerapIo>ee 

system  MANAGER(S)  AND  ASORESS: 

Chief  of  Engineers,  Haadquarters  U.S. 
Army  Co.'ps  of  Engiaeers,  ATTN: 
C;EC\V-dD,  20  Massachusfctts  Avenue, 
NW,  Washington,  DC  20314-lOGO. 

MjnnCATION  PROCEDURE: 

I.ndividuals  seeking  to  detunr.i.n-: 
whether  information  about  themselves 
is  contained  in  tiiis  system  should 
address  written  inquiries  to  the  Chief  of 
Engineers,  ATTN:  CECW-OD,  U.S.  Army 
Corps  of  Engineers,  20  Massachusetts 
Avenue,  .NiW.  Washington,  DC  20314- 
1000. 

Individual  must  provide  full  name, 
current  address  and  telephone  number, 
account  number  (last  four  d'gits  of  their 
Social  Security  Number),  pruiect 
location  and  signaturs. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  (^ief  of  EjiginerTS.  L'.S 
Army  Corps  of  Engineers,  ATTN: 
CECVV-OD,  20  Massachusetts  Av;jnue. 
NW.  Wshhingtcn,  DC  20.314-1000. 

Individual  must  provide  fail  na;);-;, 
current  address  and  telepho.ne  n'-imbt?r, 
account  nu.Miber  (last  four  digits  of  their 
Social  Security  Number)  pr'-'  ■! ' 
location  and  signature. 

CONTESTNG  RECORD  FftOCSDUF.ES: 

The  Army's  rules  for  accessing 
records  and  for  contesting  cont'-nts  and 
appealing  initial  agency  determinations 
arc  contained  in  Department  of  the 
Ai-my  Regulation  340-21;  32  CFT?  part 
505;  or  may  be  obtained  from  the  system 
mancgcr. 

RECORD  SOUaCC  CATEGORIES: 
From  the  individual. 

EXEMPTIONS  CLAIMED  tOR  THE  SYSTEM: 

None. 
(FK  Doc.  94-23040  Filed  9-16-94;  8:45  ami 

BILLING  CODE  SOMMM-f 


Defense  Logistics  Ageriey 

Privacy  Act  of  1974;  Alteration  ot  a 
Record  System 

AGENCY:  Defense  Logistics  Agency,  DoD 
ACTION:  Alteration  of  a  record  system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  an  existing  systt  m  of 
records  notice  subject  to  the  Privacy  Act 
of  1974  (5  use.  552a),  as  amended. 
The  alt'?r3tion  adds  the  Department  of 
Labor  a.s  a  routine  user  to  comply  viriTh 
regulatory  rRquirements  to  report 
serious  accidents  (29  CFR  1960.70) 
DATES:  The  alteration  will  be  efTerlivc 
without  further  notice  on  OctLjber  19, 
1994,  unless  commont'j  are  received  that 
would  result  in  a  coi.tri'.rv 
determination. 

ADDRESSES:  .Send  comiri;n»s  tu  Puv.u  y 
Act  Officer.  Programs  and  Analysis 
Division,  Oi'iice  of  Planning  and 
Resource  Management.  Defense 
Logistics  Agency  .■Administrative 
Support  Omt^T,  Room  5A120,  CjirnjoT/ 
.Station,  .•\lexandria,  VA  22304-6100. 
FOR  FURTHER  INFORMATION  CCJITACT:  M.s 
Susan  Saius  at  (703) hl7-7583. 
S'JPPl-EMEXTARY  INFORMATIONlr  Ihe 
complete  inventory  of  Defense  Log;siH> 
Agency  record  sjstfein  notices  subject  to 
the  Privacy  .Act  of  1&74  (5  U.S.C  552a), 
as  arnendc'd,  have  been  publ-shed  m  thf- 
Federal  Re};isSer  and  may  l>>  <>bii!i7;rd 
from  the  address  above. 

An  alto.'ed  system  report,  as  H'qwinjtl    - 
by  5  U.S.C.  5523(5)  of  the  Privacy  Act 
was  submit  led  on  September  8, 1394.  f  , 
the  Committee  on  Coverrmicnt 
Operatioi^sof  the  House  cf 
R<  proM  .italivus.  the  Ccnimitfi 
(i'.vi  riHionlal  Affairs  of  the  Si 
the  Ofi)c:e  of  Mdnagement  and  Bw^yoi 
(OMB;  parsua.nt  to  paragraph  4c  of 
Appendix  I  to  OMB  Qrculdr  No.  A-i:^:' 
IViora!  Agt'nry  Responsibilities  for 
Mamlairiing  Records  .About 
liidividuals,'  dated  July  15. 1994  I5P  FK 
37901J.  July  25, 1994).  The  spei 
( ha:ii»es  to  the  record  svstrm  ar 
forth  belov,/  folioued  bv  Lhe  s\str:n 
notu:e  as  altered  in  its  entirpJy 

tt.itvd:  SPDieii'.ber  13,  19?»4. 


Patricia  L.  Toppiiii;«, 

Altrr!i.:tK  CSD  Fuderc  I  /?^g/^■f  er  L/oiso/i 
Offict:r,  Department  ofDi'ffrise 

S37t;.20  DLA  WM 

SYSTEM  NAME: 

Individual  Accident  (,ase  Files 
Ih^hniary  22.  19!)3.  58  FH  10891). 

CHANGES: 
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SYSTEM  lOEKTlFIER: 

Delete  entry  and  replace  with 
5600.30  CAAE.' 

SVSTEM  NAMi: 

Delete  €^ntry  and  replace  with  'Safety 
and  Health  Accident  Case  Files  ' 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
Headquarters  D«'fense  Logistics  Agency. 
Cameron  Station,  Alexandria.  VA 
22304-6100.  and  the  DLA  Primar>  Level 
Field  Activity  Safety  and  Health  offices 
Official  mailing  adcJresses  are  published 
as  an  appendix  to  DLAs  compilation  of 
systems  of  records  notices." 

CATEGOBIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  ".Ml 
individuals  who  are  injured,  made  ill.  or 
suffer  property  damage  resulting  from 
DLA  operations." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  "Name. 
Social  Security  Number,  age.  home 
address  and  telephone  number,  accident 
reports,  witness  statements, 
photographs,  and  proposed  or  actual 
corrective  action,  where  appropriate  ' 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  and  replace  with    10  U  S  C 
136,  Assistant  Secretaries  of  Dtifense;  29 
U.S.C.  651  et  seq  .  The  Occupational 
Safety  and  Health  Act  of  1970  (OSHA). 
E  O  9397  (SSN),  E  O  12196, 
Occupational  Safety  and  Health 
Programs  for  Federal  Employees.  29 
CFR  part  1960,  subpart  I.  Recordkt^eping 
and  Reporting  Requirements  ffir  Federal 
Occupational  Safety  and  Health 
Programs." 

PURPOSE(S): 

Delete  entry  and  replace  with 
Information  is  maintained  to  comply 
with  regulatory  reporting  requirements, 
to  identify  cause  of  accident,  to 
formulate  accident  prevention 
programs;  to  identify  individuals 
involved  in  repeated  accidents;  and  to 
prepare  statistical  reports  as  required  ' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

.-\dd  as  a  second  paragr.iph  alter  iis 
follows:'  To  the  Department  of  Labor  to 
comply  with  the  requirement  to  report 
Federal  civilian  employee  on-the-job 
accidents.'  \ 

STORAGE: 

Delete  entry  and  replace  with 
■Ret:ords  are  stored  in  paper  and 
electronic  formats.' 


RETRIEVABIUTY: 

Delete  entry  and  replace  with 
■Retrieved  by  name.  Social  Security 
Number,  or  mishap  report  number." 

SAFEGUARDS: 

Delete  entry  and  replace  with  "Access 
is  limited  to  record  custodian  or  person*^ 
responsible  for  servicing  the  record  in 
performance  of  their  official  duties 
Paper  records  are  stored  in  locked 
cabinets  or  rooms  controlled  by 
personnel  screening.  Access  to 
electronic  records  is  restricted  by  the 
use  of  passwords  which  are  changed 
periodically  " 

RETENTION  AND  DISPOSAL: 

Delete  entry  and  replace  with  Cases 
involving  reportable  mishaps  are 
destroyed  five  years  after  case  is  closed 
Cases  involving  nonreportable  mishaps 
are  destroyed  three  years  after  case  is 
closed." 

SYSTEM  MANAaER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "Staff 
Director,  Environmental  and  Safety 
Policy.  Headquarters,  Defense  Logistics 
Agency.  Cameron  Station,  Alexandria, 
VA  22304-6100;  and  the  Safely  and 
Health  Offices  of  the  Defense  Logistics 
Agency  Primary  Level  Field  Activities. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DL.A's  compilation  of 
systems  of  records  notices." 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  replace  with 
Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  system 
manager  of  the  particular  Defense 
Logistics  Agency  activity  involved 
Official  mailing  addresses  are  published 
as  an  appendix  to  DL/\s  compilation  of 
systems  of  records  notices." 

RECORD  ACCESS  PROCEDURES: 

Dtilete  entry  and  replace  with 
'Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  rec  ords  should  address 
inquiries  to  the  system  manager  of  the 
particular  Defense  Logistics  Agency 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DL,\'s  compilation  of  systems  of 
records  notices." 


RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  replace  with 
Information  is  obtained  from  the  record 
subject,  supervisors,  medical  units,  DL,\ 
protective  service,  civrlian  police,  fire 
departments,  investigating  officers,  or 
witnesses  to  accident." 


S600  30  CAAE 
SYSTEM  NAME: 

Safety  and  Health  Accident  Case 
Files 

SYSTEM  LOCATION: 

Headquarters  Defense  Logistics 
Agency,  Cameron  Station,  Ale.xandria. 
VA  22304-6100,  and  the  DLA  Primary 
Level  Field  Activity  Safely  and  Health 
offices.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA"s 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  are  injured,  made 
ill,  or  suffer  property  damage  resulting 
from  DL.'X  operations 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  Social  Security  Number,  age. 
home  address  and  telephone  number, 
accident  reports,  witness  statements, 
photographs,  and  proposed  or  actual 
corrective  action,  where  appropriate. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  use.  136.  Assistant  Secretaries  of 
Defense;  29  US  C.  651  et  seq  ,  The 
Occupational  Safety  and  Health  Act  of 
1970  (OSHA);  £.0.9397  (SSN);  E.O. 
12196,  Occupational  Safety  and  Health 
Programs  for  Federal  Employees;  29 
CFR  part  1960,  subpart  I,  Recordkeeping 
and  Reporting  Requirements  for  Federal 
Occupational  Safety  and  Health 
Programs. 

PURPOSE(S): 

Information  is  maintained  to  comply 
with  regulatory  reporting  requirements; 
to  identify  cause  of  accident;  to 
formulate  accident  prevention 
programs;  to  identify  individuals 
involved  in  repeated  accidents;  and  to 
prepare  statistical  reports  as  required. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b)(3)  as  follows: 

To  the  Department  of  Labor  to  comply 
with  the  requirement  to  report  Federal 
ci\  ilian  employee  on-the-job  accidents 
(29  CFR  I960).' 

The  'Blanket  Routine  Uses"  set  forth  at 
the  beginning  of  DLA"s  compilation  of 
systems  of  records  notices  apply  to  this 
system. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  paper  and 
electronic  formats. 

RETRIEVABILrrV: 

Retrieved  by  name.  Social  Security 
Number,  or  mishap  report  number. 

SAFEGUARDS: 

Access  is  limited  to  record  custodian 
or  persons  responsible  for  servicing  the 
record  in  performance  of  their  official 
duties.  Paper  records  are  stored  in 
locked  cabinets  or  rooms  controlled  by 
personnel  screening.  Access  to 
electronic  records  is  restricted  by  the 
use  of  passwords  which  are  changed 
periodically. 

RETENTION  AND  DISPOSAL: 

Cases  involving  reportable  mishaps 
are  destroyed  five  years  after  case  is 
closed.  Cases  involving  non-reportable 
mishaps  are  destroyed  three  years  after 
case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Staff  Director,  Environmental  and 
Safety  Poficy,  Headquarters,  Defense 
Logistics  Agency,  Cameron  Station, 
Alexandria,  VA  22304-6100;  and  the 
Safety  and  Health  Offices  of  the  Defense 
Logistics  Agency  Primary  Level  Field 
Activities.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLAs 
compilation  of  systems  of  records 
notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  system 
manager  of  the  particular  Defense 
Logistics  Agency  activity  involved. 
Official  mailing  addresses  are  published 
as  an  appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  system  manager  of  the 
particular  Defense  Logistics  Agency 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

Information  is  obtained  from  the 
record  subject,  supervisors,  medical 
units,  DLA  protective  service,  civilian 
police,  fire  departments,  investigating 
officers,  or  witnesses  to  accident. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

|FR  Doc.  94-23041  Filed  9-16-94;  8:45  am| 

BILLING  CODE  S00O-04-F 


Privacy  Act  of  1974;  Alteration  ot  a 
Record  System 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Alteration  of  a  record  system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  an  existing  system  of 
records  notice  subject  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  as  amended. 
The  Defense  Logistics  Agency  proposes 
to  add  an  additional  routine  use  for  the 
system  as  follows:  To  the  Department  of 
Health  cind  Human  Services  for  the 
purpose  of  conducting  studies 
concerned  with  the  health  and  well 
being  of  the  active  duty  and  veteran 
population. 

DATES:  The  alteration  will  be  effective 
without  further  notice  on  October  19, 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Privacy 
Act  Officer,  Programs  and  Analysis 
Division,  Office  of  Planning  and 
Resource  Management,  Defense 
Logistics  Agency  Administrative 
Support  Center.  Room  5A120,  Cameron 
Station,  Alexandria,  VA  22304-6100. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Salus  at  (703)  617-7583. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  oi  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  may  be  obtained 
from  the  address  above. 

An  altered  system  report,  as  required 
by  5  U.S.C.  552a(5)  of  the  i'rivacy  Act 
was  submitted  on  September  8,  1994,  to 
the  Committee  on  Goverrmient 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130. 
Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  July  15,  1994  (59  FR 
37906,  July  25,  1994).  the  specific 
changes  to  the  record  system  are  set 
forth  below  followed  by  the  system 
notice  as  altered  in  its  entirety. 


Dated:  September  13, 1994. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

S322.10  DMDC 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base  (February  22,  1993,  58  FR  10f*72). 

CHANGES: 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  a  sixth  paragraph  under  the 
purposes  for  the  Department  of  Health 
and  Human  Services  as  follows;  '6.  To 
the  Center  for  Disease  Control,  DHHS, 
for  the  purpose  of  conducting  studies 
concerned  with  the  health  and  well 
being  of  the  active  duty  and  veteran 
population." 


S322.10  DMDC 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base  (February  22.  1993.  58  FR  10872). 

SYSTEM  LOCATION: 

Primary  location — W.R.  Church 
Computer  Center,  Naval  Postgraduate 
School.  Monterey,  CA  93943-5000. 

Back-up  files  maintained  in  a  bank 
vault  in  Hermann  Hall,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Decentralized  segments — Portions  of 
this  file  may  be  maintained  by  the 
military  and  non-appropriated  fund 
personnel  and  finance  centers  of  the 
military  services,  selected  civilian 
contractors  with  research  contracts  in 
manpower  area,  and  other  Federal 
agencies. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  uniformed  services  officers  and 
enlisted  personnel  who  served  on  active 
duty  from  July  1, 1968.  and  after  or  who 
have  been  a  member  of  a  reserve 
component  since  July  1975;  retired 
military  personnel;  participants  in 
Project  100.000  and  Project  Trajisiiion. 
and  the  evaluation  control  groups  for 
these  programs.  All  individuals 
examined  to  determine  eligibility  for 
military  ser\ice  at  an  Armed  Forces 
Entrance  and  Examining  Station  from 
July  1,  1970,  and  later. 

DOD  civilian  employees  since  January 
1, 1972.  All  veterans  who  have  used  the 
GI  Bill  education  and  training 
employment  services  office  since 
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January  1,  1971.  All  veterans  who  have 
used  GI  Bill  education  and  training 
f-ntitlements,  who  visited  a  state 
employment  service  office  since  January 
1 .  1971.  or  who  participated  in  a 
Department  of  Labor  special  program 
since  July  1.  1971.  All  individuals  who 
ever  participated  in  an  educational 
program  sponsored  by  the  U.S.  Armed 
Forces  Institute  and  all  individuals  who 
ever  participated  in  the  Armed  Forces 
Vocational  Aptitude  Testing  Programs  at 
the  high  school  level  since  September 
1969 

Individuals  who  responded  to  various 
paid  advertising  campaigns  seeking 
enlistment  information  since  July  1. 
1973;  participants  in  the  Department  of 
Health  and  Human  Services  National 
Longitudinal  Survey.  Individuals 
responding  to  recruiting  advertisements 
since  January  1987;  survivors  of  retired 
military  personnel  who  are  eligible  for 
or  currently  receiving  disability 
payments  or  disability  income 
compensation  from  the  Department  of 
Veteran  Affairs;  surviving  spouses  of 
active  or  retired  deceased  military 
personnel;  100%  disabled  veterans  and 
their  survivors;  individuals  identified  in 
Service  child  and  spouse  abuse 
registries  as  sponsors,  offenders  or 
victims. 

Individuals  receiving  disability 
compensation  from  the  Department  of 
Veteran  Affairs  or  who  are  covered  by 
a  Department  of  Veteran  Affairs' 
insurance  or  benefit  program; 
dependents  of  active  duty  military 
retirees,  selective  service  registrants 

Individuals  receiving  a  security 
background  investigation  as  idenlified 
in  the  Defense  Central  Index  of 
investigation.  Former  military  and 
civilian  personnel  who  are  employed  by 
DOD  contractors  and  are  subject  to  the 
provisions  of  10  U  S.C.  2397. 
All  U.S.  Postal  Service  employees 
All  Federal  Civil  Service  employees 
All  non-appropriated  funded 
individuals  who  are  employed  by  the 
Department  of  Defense. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Computerized  personnel/ 
employment/ pay  records  consisting  of 
name.  Service  Number.  Selective 
Service  Number.  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level:  civilian  occupational  information 
civilian  and  military  acquisition  work 
force  warrant  location,  training  and  job 
specialty  information;  miUtary 
personnel  information  such  as  rank, 
length  of  service,  military  occupation, 
aptitude  scores,  post-service  education, 
training,  and  employment  information 


for  veterans;  participation  in  various 
inservice  education  and  training 
programs;  military  hospitalization 
records;  home  and  work  addresses;  and 
identities  of  individuals  involved  in 
incidents  of  child  and  spouse  abuse, 
and  information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enrollee.  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  I.D.  of 
providers  or  potential  providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veteran  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required  for 
security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

U.S.  Postal  Service  employment/ 
personnel  records  containing  Social 
Security  Number,  name,  salary,  home 
and  work  address.  U.S.  Postal  Service 
records  will  be  maintained  on  a 
temporary  basis  for  approved  computer 
matching  between  the  U.S.  Postal 
Service  and  DOD. 

Office  of  Personnel  Management 
(OPM)  Central-Personnel  Data  File 
(CPDF).  an  extract  from  OPM/GOVT-1. 
General  Personnel  Records,  containing 
employment/personnel  data  on  all 
Federal  employees  consisting  of  name. 
Social  Security  Number,  date  of  birth, 
sex.  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
personnel  office  identifier.  Extract  from 
OPM/CENTRAL-1.  Civil  Service 
Retirement  and  Insurance  Records, 
containing  Civil  Service  Claim  number, 
date  of  birth,  name,  provision  of  law 
retired  under,  gross  annuity,  length  of 
service,  annuity  commencing  date, 
former  employing  agency  and  home 
address.  These  records  provided  by 
OPM  for  approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

AUTHORtTY  FOR  TME  MAINTENANCE  Of  THE 
SYSTEM; 

10  use.  136.  Assistant  Secretaries  of 
Defense;  Appointment  Powers  and 
Duties;  10  U.S.C.  2358;  Research 
Projects;  5  U.S.C.  App.  3  (Pub.  L.  95- 
452.  as  amended  (Inspector  General  Act 
of  1978));  and  E.O.  9397. 


PURPOSE(S): 

The  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  functions,  to  perform 
longitudinal  statistical  analyses,  identify 
current  and  former  DOD  civilian  and 
military  personnel  for  purposes  of 
detecting  fraud  and  abuse  of  pay  and 
benefit  programs,  to  register  current  and 
former  DoD  civilian  and  military 
personnel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
governments. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended.  (5  U.S.C.  552a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLU04NG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  US£S: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
use.  552a(b)(3)  as  follows: 

To  the  Department  of  Veteran  Affairs 
(DVA)  to  provide  military  personnel  and 
pay  data  for  present  and  former  militan,' 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  benefits,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  t>eing  of  veterans. 

To  the  Department  of  Veteran  Affairs 
(DVA)  to  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
contractor,  the  Prudential  Insurance 
Company,  for  the  purpose  of  notifying 
members  of  the  Individual  Ready 
Reserve  (IRR)  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance 
coverage. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  register  eligible  veterans  and 
their  dependents  for  DVA  programs. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.C.  55'2a),  for 
the  purpose  of: 

1.  Providing  full  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA's 
Compensation  and  Pension  benefit 
program  (38  U.S.C.  3104(c).  3006-3008). 
The  information  is  used  to  determine 


continued  eligibility  for  DVA  disability 
compensation  to  recipients  who  have 
returned  to  active  duty  so  that  benefits 
can  be  adjusted  or  terminated  as 
required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment. 

2.  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  ehgibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C,  Chapter  106  -  Selected 
Reserve  and  Title  38  U.S.C,  Chapter  30 
-  Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

3.  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  The  law  (10 
U.S.C.  684)  prohibits  receipt  of  reserve 
pay  and  DVA  compensation  for  the 
same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

4.  Providing  identification  of  former 
active  duty  military  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  fi-om  any  DVA  disability 
compensation  paid.  The  law  (38  U.S.C 
3104(c))  requires  recoupment  of 
severance  payments  before  DVA 
disability  compensation  can  be  paid. 

5.  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C.  3104(c),  3006-3008).  The 
information  is  to  be  used  to  process  all 
DVA  award  actions  more  efficiently, 
reduce  subsequent  overpayment 
collection  actions,  and  minimize 
erroneous  payments. 

To  the  Office  of  Personnel 
Management  (OPM)  consisting  of 
personnel/employment/financial  data 
for  the  purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L.  83-598,  84-356,  86-724,  94- 
455  and  5  U.S.C.  1302,  2951,  3301. 
3372,4118,8347). 

To  the  Office  of  Personnel 
Management  (OPM)  to  conduct 


computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a)  for  the  purpose  of: 

1.  Exchanging  personnel  and  financial 
information  on  certain  military-  retirees, 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
retired  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C  5532), 
and  to  permit  adjustments  of  military 
retired  pay  by  the  Defense  Finance  and 
Accounting  Service  and  to  take  steps  to 
recoup  excess  of  that  permitted  under 
the  dual  compensation  and  pay  cap 
restrictions. 

2.  Exchanging  personnel  and  financial 
data  on  civil  service  armuitants 
(including  disability  annuitants  under 
age  60)  who  are  reemployed  by  DOD  to 
insure  that  annuities  of  DOD 
reemployed  annuitants  are  terminated 
where  applicable,  and  salaries  are 
correctly  offset  where  applicable  as 
required  by  law  (5  U.S.C.  8331,  8344, 
8401  and  8468). 

3.  Exchanging  personnel  and  financial 
data  to  identify  individuals  who  are 
improperly  receiving  military  retired 
pay  and  credit  for  military  service  in 
their  civil  service  annuities,  or  annuities 
based  on  the  'guaranteed  minimum' 
disability  formula.  The  match  will 
identify  and/or  prevent  erroneous 
payments  under  the  Civil  Service 
Retirement  Act  (CSR,A)  5  U.S.C  8331 
and  the  Federal  Employees'  Retirement 
System  Act  (FERSA)  5  U.S.C.  8411. 
DOD's  legal  authority  for  monitoring 
retired  pay  is  10  U.S.C.  1401. 

4.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Resen'e 
forces  who  are  employed  by  the  Federal 
government  in  a  civihan  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  affected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  11190,  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

To  the  Internal  Revenue  Ser\'ice  (IRS) 
for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DOD 
personnel  of  actual  changes  in  the  tax 


laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  personnel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 

To  the  Department  of  Health  and 
Human  Services  (DHHS): 

1.  To  the  Office  of  the  Insjiector 
General,  DHHS.  for  the  purpose  of 
identification  and  investigation  of  DOD 
employees  and  mifitary  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

2.  To  the  Office  of  Child  Support 
Enforcement,  DHHS,  pursuant  to  42 
U.S.C.  653  and  Pub.  L.  94-505,  to  assist 
state  child  support  offices  in  locating 
absent  parents  in  order  to  establish  and/ 
or  enforce  child  support  obligations. 

3.  To  the  Health  Care  Financing 
Administration  (HCFA),  DHHS  for  the 
purpose  of  monitoring  HCFA 
reimbursement  to  civilian  hospitals  for 
Medicare  patient  treatment.  The  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
counted  for  HCFA  reimbursement  to 
hospitals. 

4.  To  the  Social  Security 
Administration  (SSA),  Office  of 
Research  and  Statistics,  DHHS  for  the 
purpose  of  conducting  statistical 
analyses  of  impact  of  military  service 
and  use  of  GI  Bill  benefits  on  long  term 
earnings. 

5.  To  the  Bureau  of  Supplemental 
Security  Income,  SSA,  DHHS  to  conduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a),  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients  who 
are  retired  military  members  or  their 
survivors  for  Supplemental  Security 
Income  (SSI)  benefits.  By  law  (42  U  S  C 
1383)  the  SSA  is  required  to  verify 
eligibility  factors  and  other  relevant 
information  provided  by  the  SSI 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  determinations  of  eligibility, 
payment  amounts  or  adjustments 
thereto. 

6.  To  HHS  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  well  being  of  the  active  duty 
and  veteran  population. 

To  the  Selective  Service  System  (SSS) 
for  the  purpose  of  faciUtating 
compliance  of  members  and  former 
members  of  the  /\jmed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 
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regulations  (50  U.S.C.  App.  451  and 
EO.  11623). 

To  DOD  Civilian  Contractors  for  the 
purpose  of  performing  research  on 
manpower  problems  for  statistical 
analyses. 

To  the  Department  of  Labor  (DOL)  to 
reconcile  the  accuracy  of 
unemployment  compensation  payments 
made  to  former  DOD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  separations  to  determine  the 
effectiveness  of  programs  assisting 
veterans  to  obtain  employment. - 

To  the  U.S.  Coast  Guard  (USCG)  of  the 
Department  of  Transportation  (DOT)  to 
conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a).  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
pay  they  can  receive  under  the  Dual 
Compensation  Act  (5  U.S.C.  5532).  and 
to  permit  adjustments  of  military  retired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
under  the  dual  compensation  and  pay 
cap  restrictions. 

To  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name.  Social  Security 
Number,  salary  and  retirement  pay  for 
the  purpose  of  verifying  continuing 
eligibility  in  HUD's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
subsidized  multi-family  project  owners 
or  management  agents.  Data  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  from  the 
HUD  Office  of  the  Inspector  General 
(OIG)  to  determine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-family  project  owner 
or  mjmagement  agent  is  correct  and 
complies  with  HUD  and  PHA 
requirements. 

To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  return  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  witb  information  and 


assistance  regarding  various  benefit 
entitlements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name,  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  detect  fraud,  waste  and 
abuse  pursuant  to  the  authority 
contained  in  the  Insjiector  General  Act 
of  1978.  as  amended  (Pub.  L.  95-452) 
for  the  purpose  of  determining 
eligibility  for.  and/or  continued 
compliance  with,  any  Federal  benefit 
program  requirements.  To  private 
consumer  reporting  agencies  to  comply 
with  the  requirements  to  update 
security  clearance  investigations  of  DOD 
personnel. 

To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  personnel  to  notify  them  of 
potential  benefits  eligibility. 

To  Defense  contractors  to  monitor  the 
employment  of  former  DOD  employees 
and  members  subject  to  the  provisions 
of  10  U.S.C.  2397. 

To  financial  depository  institutions  to 
assist  in  locating  individuals  with 
dormant  accounts  in  danger  of  reverting 
to  state  ownership  by  escheatment  for 
accounts  of  DOD  civilian  employees  and 
military  members. 

To  any  Federal,  state  or  local  agency 
to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974.  as  amended.  (5 
U.S.C.  552a)  for  the  purposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  Unites 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365). 

To  state  and  local  law  enforcement 
investigative  agencies  to  obtain  criminal 
history  information  for  the  purpose  of 
evaluating  military  service  performance 
and  security  clearance  procedures  (10 
use.  2358). 

To  the  L'nitcd  States  Postal  Service  to 
conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C.  552a).  for  the 
purposes  of: 

1.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  who  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  The  Postal 
Ser\ice  is  informed  of  the  reserve  status 
of  those  affected  personnel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assignment  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  the  computer  match  is 
contained  in  EO.  11190.  Providing  for 


the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

2.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  retired 
militan,-  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532). 
and  permit  adjustments  to  military 
retired  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  steps  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

The  "Blanket  Routine  Uses"  set  forth  at 
the  beginning  of  the  DLA  compilation  of 
record  system  notices  also  apply  to  this 
record  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
Electronic  storage  media. 

RETRIEVABIUTY: 

Retrieved  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

SAFEGUARDS: 

VV.R.  Church  Computer  Center  -  Tapes 
are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  processing  only  if  the  appropriate 
security  code  is  provided. 

Back-up  location  -  Tapes  are  stored  in 
a  bank-type  vault;  buildings  are  locked 
after  hours  and  only  properly  cleared 
and  authorized  personnel  have  access. 

RETENTION  AND  DISPOSAI.: 

Files  constitute  a  historical  data  base 
and  are  permanent. 

U.S.  Postal  Service  records  are 
temporary  and  are  destroyed  after  the 
computer  matching  program  results  are 
verified. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Director,  Defense  Manpower 
Data  Center.  99  Pacific  Street.  Suite 
155A,  Monterey.  CA  93940-2453. 

N0TIFIQA«^  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  WTitten  inquiries  to  the  Deputy 
Director.  Defense  Manpower  Data 
Center,  99  Pacific  Street,  Suite  155 A. 
Monterey.  CA  93940-2453. 

Written  requests  should  contain  the 
full  name,  Social  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 


For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Deputy  Director, 
Defense  Manpower  Data  Center,  99 
Pacific  Street.  Suite  155A,  Monterey.  CA 
93940-2453. 

Written  requests  should  contain  the 
full  name,  Social  Security  Number,  dale 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  license  or  military  or  other 
identification  card. 

CONTESTING  RECORD  PROCEDURES: 

DLA  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21,  Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records;  32  CFR  part  323;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

The  military  services,  the  Department 
of  Veteran  Affairs,  the  Department  of 
Education,  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management.  Federal  and  Quasi-Federal 
agencies.  Selective  Service  System,  and 
the  U.S.  Postal  Service. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  94-23042  Filed  9-16-94;8:45am]. 

BILLING  CODE  5000-04-F 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  An  expedited  review  has  been 
requested  in  accordance  with  the  Act, 
since  allowing  for  the  normal  review 
period  would  adversely  affect  the  public 
interest.  Approval  by  the  Office  of 


Management  and  Budget  (OMB)  has 
been  requested  by  October  1, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17Lh 
Street  NW..  Room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  5624,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill,  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  3517)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  persons 
an  early  opportunity  to  comment  on 
information  collection  requests.  OMB 
may  amend  or  waive  the  requirement 
for  public  consultation  to  the  extent  that 
public  participation  in  the  approval 
'process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abiUty  to  perform  its 
statutory  obligations. 

The  Acting  Director.  Information 
Resources  Management  Service, 
publishes  this  notice  with  the  attached 
proposed  information  collection  request 
prior  to  submission  of  this  request  to 
OMB.  This  notice  contains  the  following 
information:  (1)  Type  of  review 
requested,  e.g.,  expedited;  (2)  Title;  (3) 
Abstract;  (4)  Additional  Information;  (5) 
Frequency  of  collection;  (6)  Affected 
public;  and  (7)  Reporting  and/or 
Recordkeeping  burden.  Because  an 
expedited  review  is  requested,  a 
description  of  the  information  to  be 
collected  is  also  included  as  an 
attachment  to  this  notice. 

Dated:  September  13.  1994. 
Ingrid  Kolb, 

Acting  Director.  Information  Resources 
Management  Service. 

Office  of  Special  Education  and 

Rehabilitative  Services 
Type  of  Review:  EXPEDITED 
T/(ye;  Performance  Report — Training 

Personnel  for  the  Education  of 

Indixiduals  with  Disabilities 
Abstract:  These  data  collection  forms 

will  be  sent  to  all  grantees  and 


contractors  engaged  in  the 
development  and  implementation  of 
quality  training  programs.  The 
Department  will  use  the  information 
to  report  to  Congress. 

Additional  Information:  Clearance  for 
this  information  collection  is 
requested  for  October  1.  1994.  An 
expedited  review  is  requested  because 
of  the  legal  requirement  that  grantees 
must  submit  their  data  prior  to 
November  30. 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations 

Reporting  Burden: 
Responses:  902 
Burden  Hours:  1,202 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0. 

[PR  Doc.  94-23098  Filed  9-16-94;  8:45  am] 

BILLING  CODE  4000-01-41 


National  Committee  on  Foreign 
Medical  Education  and  Accreditation; 
Meeting 

AGENCY:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Education.  • 

ACTION:  Notice  of  partially  closed  ' 

meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
partially  closed  meeting  of  the  National 
Committee  on  Foreign  Medical 
Education  and  Accreditation.  This 
notice  also  describes  the  functions  of 
the  Committee. 

DATES  AND  TIMES:  September  22, 1994— 
9  a.m.  until  5  p.m.;  September  23, 
1994—9  a.m.  until  12  noon. 
ADDRESSES:  U.S.  Department  of 
Education,  7th  and  D  Streets  SW..  Room 
7511,  Regional  Office  Building  #3. 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  F.  Sperry.  Executive  Director. 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  600 
Independence  Avenue  SW.,  Room  3036 
ROB  #  3.  Washington,  DC  20202-7563. 
Telephone:  (202)  708-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\ice  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 

National  Committee  on  Foreign  Medical 
Education  and  Accreditation  is 
established  under  section  481  of  the 
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Higher  Education  Act  of  1965,  as 
amended  (20  U.S.C.  1088).  This 
Committee  does  not  have  advisory 
functions  but  rather  carries  out 
operational  activities  of  the  {IS 
Deparlmt-nt  of  Education.  The 
Coinniitt»ru  evaluates  the  standards  of 
accreditation  applied  to  applicant 
foreign  medical  schools  and  determines 
the  comparability  of  those  standards  to 
standards  for  accreditation  applied  to 
United  States  medical  schools.  The 
morning  portion  of  the  September  22, 
1994.  meeting,  from  9  00  a.m.  to  1200 
noon,  will  be  closed  to  the  general 
public  to  hold  an  orientation  stjssion  for 
the  Committee  members.  The  afternoon 
session,  frorn  1  00  p.m.  until  5  00  p  m., 
will  be  open  to  the  public  It  will  lj«'gin 
with  a  general  discussion  of  the 
Committee's  role  and  responsibilities 
and  will  continue  with  a  discussion  of 
criteria  against  which  comparability 
will  be  determined.  This  discussion  will 
be  continued  on  September  23,  1994, 
from  9:00  am.  until  12  00  noon.  This 
session  also  will  be  open  to  the  public. 
A  reasonable  amount  of  time  for  public 
comment,  as  determined  by  the 
Chairman,  will  be  allowed  at  the 
sessions  that  are  open  to  the  public. 

A  record  will  be  made  of  the 
proceedings  of  the  public  portions  of  the 
meeting  and  will  be  available  for  public 
inspection  at  the  Office  of 
Postsecondary  Education,  U.S. 
Department  of  Education,  7th  and  D 
Streets  S\V.,  Room  3036.  ROB  «.3. 
Washington,  DC  20202  between  the 
hours  of  800  a.m.  and  430  p  m  . 
Monday  through  Friday,  except  Federal 
holidays. 

Dated;  Spptember  13.  ^99■^ 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education 

iFRDoc  94-23089  Filed  »-l&-<»4;  8  45  ami 

BILIINQ  COOE  4000-01  JH 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SS.^B), 
Nevada  Test  Site. 

DATES:  Wednesday,  October  5,  1994: 
5:30  pm. -10  p.m. 


ADDRESSES:  Holiday  Inn  Crowne  Plaza, 
4255  South  Paradise  Road.  Las  Vegas, 
NV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Don  Beck,  Public  Participation  Program 
Manager.  Office  of  Public 
Accountability,  EM-5.  1000 
Independence  Avenue  SW  , 
Washington.  DC  20585.  (202)  586-7633. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  cdmmiM'j  >:  The  1:M  SSAB  provides 
input  and  rccommendutions  to  the 
Department  of  Energy  on  Environmental 
Management  strategic  decisions  that 
impact  future  use.  risk  management, 
economic  development,  and  budget 
prioritization  activities. 

Tentative  Agenda 

Wednesday.  October  5,  1994 
5:30  p.m. 

Call  to  Order 

Review  Agenda 

Minutes  Acceptance 

Financial  Report 

Correspondence 

Reports  from  Committees.  Delegates  and 
Representatives 

Unfinished  Business 

New  Business 

Evaluation  of  Board  and  Environmental 
Restoration  and  Waste  .Management 
Program 

Announcements 
1000  pm. 

Adjournment 

If  needed,  time  will  be  allotted  after 
public  comments  for  old  business,  new 
business,  items  added  to  the  agenda, 
and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  October  5,  1994. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  >hould 
contact  Don  Beck's  office  at  ihe  address 
or  telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Due  to  programmatic  issues  that  had  to 
be  resolved,  the  Federal  Register  notice 
is  being  published  less  than  fifteen  days 
before  the  date  of  the  meeting 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Indef)endence  Avenue 
SW..  Washington.  DC  20585  between  9 


a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC  on  September 
14,  1994. 

.Marcia  L.  Morris. 

Deputy  Advisory  Committee  Management 
Officer. 
|FR  Doc  94-23122  Filed  9-16-94,  8  45  ami 

BILUNO  COOC  64S0-01-M 


Environmental  Management  Site 
Specific  Advisory  Board,  Savannah 
River  Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  .Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site   . 
Specific  Advisory  Board  (EM  SS.AB), 
Savannah  River  Site. 
DATES: 

Friday,  September  30.  1994:  700 
p.m.-10:00  p.m. 

Saturday,  October  1, 1994:  8:30  a.m. 
to  9:00  p.m. 

Sunday,  October  2.  1994:  9:00  a.m.- 
12:00  noon 
ADDRESSES:  All  meetings  will  be  held  at: 
Holiday  Irm,  One  Center  Street,  Folly 
Beach,  South  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Hennan,  Manager,  Environmental 
Restoration  and  Solid  Waste. 
Department  of  Energy.  Savannah  River 
Operations  Office.  P.O.  Box  A,  Aiken, 
S  C.  29802  (803)725-6074. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Friday.  September  30,  1994 

7:00  p.m. — Team  Building  and  Consensus 
Building  Training.  1994 
Saturday.  October  1,  1994 
8:30  am. — An  Overview  of  the  Savannah 
River  Site  and  Briefing  on  Worker  Safety 
Risk  Management  and  Radiation 
9:00  p.m. — Adjourn 
Sunday.  October  2. 1994 
9:00  a.m. — Briefings  and  Discussion  on 

Risk  Management 
11:30  a.m. — Public  Comment  Period  (5- 

minute  rule) 
12:00  p.m. — Adjourn 

A  final  agenda  will  be  available  at  the 
meeting  Friday,  September  30.  1994. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
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before  or  after  the  meeting.  Written 
comments  will  be  accepted  at  the 
address  above  for  15  days  after  the  date 
of  the  meeting.  Individuals  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Tom 
Hennan's  office  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC  120585  between 
9:00  a.m.  and  4  p.m..  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Tom 
Hennan.  Department  of  Ejiergy 
Savannah  River  Operations  Office.  P.O. 
Box  A,  Aiken,  S.C.  29802,  or  by  calling 
him  at  (803)-725-8074. 

Issued  at  Washington,  DC  on  September 
14.  1994. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer 

|FR  Doc.  94-23123  Filed  9-16-94;  8:45  ami 

BILLING  CODE  64S0-01-M 


Federal  Energy  Regulatory 

Commission 

[Docket  No.  ER94-589-000,  et  at.) 

Southern  California  Edison  Company, 
frt  al  ;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  12, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  California  Edison  Company 

{Docket  No.  ER94-589-O00I 

Take  notice  that  on  August  30,  1994. 
Southern  California  Edison  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  September  26,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  Great  Bay  Power  Corporation 

{Docket  No.  ER94-1 589-0001 

Take  notice  that  on  September  7. 
1984.  Great  Bay  Power  Corporation 
(Great  Bay)  tendered  for  filing  a  fully 
executed  service  agreement  between 


Louis  Dreyfus  Electric  Power  Inc.  and 
Great  Bay  for  service  under  Great  Bay's 
Tariff  for  Short  Term  Sales.  This  Tariff 
was  accepted  for  filing  by  the 
Commission  on  November  11.  1993.  in 
Docket  No.  ER93-924-000.  The  service 
agreement  is  proposed  to  be  effective 
August  1. 1994. 

Comment  date:  September  26,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER94-1616-000I 

Take  notice  that  on  September  1, 
1994.  Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
an  Amendment  (the  "Amendment")  to 
the  Total  Requirements  Resale  Service 
Agreement  between  PSNH  and  Citizens 
Utilities  Company  (Citizens).  PSNH  has 
requested  an  effective  date  for  the 
Amendment  of  November  1,  1994. 

PSNH  states  that  the  Amendment 
would  implement  an  additional  charge 
under  the  Requirements  Agreement  to 
permit  PSNH  to  recover  from  Citizens 
the  increased  costs  to  PSNH  resulting 
from  PSNH's  implementation  of  the 
Statement  of  Financial  Accounting 
Standards  No.  106  which  concerns  the 
accounting  for  post-retirement  benefits 
other  than  pensions. 

PSNH  states  that  copies  of  the  filing 
were  served  on  the  Vermont  Public 
Service  Board,  which  is  the  only  State 
Commission  within  whose  jurisdiction 
the  Municipal  Customers  distribute  and 
sell  electric  energy  at  retail. 

Comment  date:  September  26.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Minnesota) 

[Docket  No.  ER94-1622-0001 

Take  notice  that  on  September  2. 
1994,  Northern  States  Power  Company 
(Minnesota)  [NSP-MN]  tendered  for 
filing  an  Interconnection  and 
Interchange  Agreement  dated  September 
17,  1993,  betvveen  NSP-MN,  Northern 
States  Power  Company  (Wisconsin) 
[NSP-WI],  and  Upper  Peninsula  Power 
Company  [UPP].  NSP-MN  files  this 
agreement  on  behalf  of  NSP-WI.  UP.  and 
itself 

The  Interconnection  and  Interchange 
Agreement  provides  for  the  interchange 
of  electrical  power  and  energy  between 
the  parties  as  well  as  the  possible  future 
interconnected  electrical  operation 
between  the  parties'  systems.  The 
Commission  has  been  requested  to 
accept  the  agreement  for  fihng  effective 
November  1. 1994. 


Comment  date:  September  26.  1994, 
in  accordance  with  Stemdard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Orange  and  Rockland  Utilities,  Inr 

[Docket  No.  ER94-1631-000J 
Take  notice  that  on  September  6, 

1994.  Orange  and  Rockland  Utilities, 

Inc.  tendered  for  a  Notice  of 

Cancellation  of  the  contract  with  Orange 

Development  Corporation. 
Comment  date:  September  26.  1994, 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Corrmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 
|FR  Doc.  94-23132  Filed  9-16-94;  8:45  ami 

BILUNG  COOE  671 7-01 -P 

[Docket  No.  RP94-396-000] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  13,  1994. 

Take  notice  that  on  September  6, 
1994.  Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet: 
Second  Revised  Sheet  No.  4A 

Alabama-Tennessee  proposes  that  this 
tariff  sheet  be  made  effective  October  1. 
1994.  In  this  regard,  Alabama-Tennessee 
requests  that  the  Commission  grant  a 
waiver  of  Section  154.22  of  its 
Regulations  so  that  this  tariff  sheet 
might  be  made  effective  on  less  than 
thirty  days  notice. 

Alabama-Tennessee  states  that  the 
purpose  of  this  filing  is  to  adjust  the 
take-or-pay  charges  applicable  to  each  of 
its  jurisdictional  sales  and 
transportation  customers  pursuant  to 
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tiif  ri( DiH  illation  procedures 
established  under  Article  1.  Section  A. 3 
of  the  settlement  approved  by  the 
Commission  on  October  17,  1991. 
Alabama-Tennessee  states  that  this 
reconciliation  has  resulted  in  an 
increase  in  the  Direct  Billed  Obligation 
and  a  reduction  in  the  Volumetric 
Surcharge  (as  those  terms  are  defined 
under  the  settlement)  that  Alabama- 
Tennessee  is  authorized  to  collect  from 
its  jurisdictional  sales  and 
transportation  customers. 

In  addition  to  the  waiver  of  Section 
154.22.  Alabama-Tennessee  requests 
such  other  waivers  of  the  Commission's 
Regulations  as  will  be  necessary  to 
permit  the  tariff  sheet  to  become 
effective  as  proposed  in  its  filing. 

Alabama-Tennessee  states  that  copies 
of  its  filing  were  served  upon  its 
customers  and  interested  public  bodies, 
and  all  persons  on  the  Commission's 
official  ser\ice  list  in  the  captioned 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  18  CFR 
385.211  and  385.214.  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  20.  1994  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  C«shell, 
Secrotary. 

|FR  Doc.  94-23051  Filed  »-16-94;  8  45  ami 
WLUNO  COOC  tTIT-et-M 

[Docket  No  RP93-99-0041 

Colorado  Interstate  Gas  Co.;  Filing  of 
Tarin  Sheets 

Sfptemkt  M.  l'»94 

On  September  8.  1994,  Colorado 
Interstate  Gas  Company  (CIG)  filed  the 
tariff  sheets  identified  below; 

First  Revised  Volume  No.  1 

Third  Revised  Sheet  No  7 

Third  Revised  Sheet  No  8 

Third  Revised  Sheet  No.  9 

Fourth  Revised  Sheet  No.  10 

Third  Revised  Sheet  No.  12 

Second  Revised  Sheet  No.  358 
Original  Volume  No.  2 

Twelfth  Revised  Sheet  No.  187 

Eleventh  Revised  Sheet  No.  463 

CIG  states  that  the  instant  tariff  sheets 
implement  the  rates  reflected  in  the 


Stipulation  and  Agreement  filed  August 
16,  1994,  by  CIG  as  an  offer  of 
settlement  in  this  Docket.  CIG  states  that 
the  instant  sheets  will  implement  the 
settlement  rates  for  a  period  beginning 
October  1,  1994,  pending  approval  of 
the  August  16  settlement  offer. 

CIG  requests  that  the  Commission 
grant  CIG  whatever  waivers  are 
necessary  under  its  regulations 
(including  the  30-day  notice  period)  in 
order  to  allow  the  instant  tariff  sheets  to 
become  effective  on  October  1,  1994. 

CIG  states  that  copies  of  this  filing 
have  been  served  on  CIG's  jurisdictional 
customers  and  public  bodies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  DC.  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  protests  should  be  filed  on  or 
before  September  20.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secntary. 
IFR  Doc  94-23052  Filed  9-16-94.  8  45  am| 

BtLLING  COOC  (TIT-OI-M 


[Docket  No.  RP94-1 13-003] 

Columbia  Gas  Transmission  Corp. 
Proposed  Changes  In  FERC  Gas  Tariff 

.Sppiember  13.  1994 

Take  notice  that  on  September  9, 
1994.  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  the  following  proposed  changes  to 
its  FERC  Gas  Tariffs,  Second  Revised 
Volume  No.  1  and  Original  Volume  No. 
2.  to  be  effective  June  30.  1994: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  8 
First  Revised  Sheet  No  9 
Second  Revised  Sheet  No.  1 1 
Original  Volume  No.  2 
Eighteenth  Revised  Sheet  No  4B 
Fifteenth  Revised  Sheet  No.  4C 
Twelfth  Revised  Sheet  No  4E 
First  Revised  Sheet  No  764 
First  Revised  Sheet  No.  931 
First  Revised  Sheet  No.  1372 

Columbia  states  that  the  purpose  of 
this  filing  is  to  cancel  its  Rate  Schedules 
which  embody  gas  exchange  agreements 
as  follows:  Rate  Schedule  X-78  dated 
lanuary  24,  1978  between  Columbia, 


Columbia  Gulf  Transmission  Company 
and  Tennessee  Gas  Pipeline  Company 
(Tennessee);  Rate  Schedule  X-90  dated 
December  29.  1978  between  Columbia. 
Tennessee  and  Northern  Natural  Gas 
Company:  and.  Rate  Schedule  X-n9 
dated  December  8,  1982  between 
Columbia  and  Tennessee.  These 
agreements,  which  were  authorized  by 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
aforementioned  orders,  are  being 
cancelled  pursuant  to  the  Commission's 
order  issued  June  30.  1994.  in  Docket 
No.  RP94-1 13-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE. 
Washington.  DC  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  All 
such  protests  should  be  filed  on  or 
before  September  20.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
L^is  D.  Cashell, 
Secretary: 
|FR  Doc.  94-23053  Filed  9-16-94;  845  ami 

SILLINO  COOE  6717-01-M 


[Docket  No.  TM94-7 -4-000] 

Granite  State  Gas  Transmission  inc.; 
Proposed  Changes  m  FERC  Gas  Tariff 

Septemtjer  13.  1994. 

Take  notice  that  on  September  9, 
1994,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  Second  Revised 
Sheet  No.  24.  containing  changes  in 
rates  for  effectiveness  on  September  1 
1994. 

According  to  Granite  State,  the 
revised  rates  on  Second  Revised  Sheet 
No.  24  are  applicable  to  its  Rate 
Schedule  LMS  (Load  Management 
Service)  which  provides  for  swings  in 
excess  of  the  daily  variance  tolerance 
above  or  below  scheduled  nominations 
for  deliveries  to  its  firm  transportation 
customers  under  its  Rate  Schedule  FT- 
NN.  It  is  further  stated  that  Granite 
State's  Rate  Schedule  LMS  service  relies 
on  a  parallel  daily  swing  service 
provided  by  Tennessee  Gas  Pipeline 
Company  (Tennessee)  under  its  Rate 
Schedule  LMS-MA.  Granite  State 
further  states  that  the  rates  for  its  Rate 
Schedule  LMS  service  are  identical  with 


and  track  the  rates  for  Tennessee's 
underlying  service. 

Granite  State  also  states  that 
Tennessee  filed  revised  tariff  sheets  in 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  on  July  15.  1994,  in 
compliance  with  a  Stipulation  and 
Agreement  approved  by  the 
Commission  in  Docket  Nos.  RP91-203. 
et  al..  which  included  a  revision  in  its 
rates  for  its  Rate  Schedule  LMS-MA 
service,  effective  September  1.  1993. 
Granite  State  proposes  in  its  filing  to 
track  the  change  in  the  Tennessee  rate 
effective  September  1,  1994,  rather  than 
retroactively. 

According  to  Granite  State,  copies  of 
its  filing  were  served  on  its  Rate 
Schedule  LMS  customers.  Bay  State  Gas 
Company  and  Northern  Utilities,  Inc., 
and  the  regulatory  commissions  of  the 
states  of  Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  20.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  pjirty 
to  the  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-23054  Filed  9-16-94:  845  am) 
BILLING  COOE  8717-01-M 


[Docket  No.  MT94-23-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Proposed  Changes  in 
FERC  Gas  Tariff 

September  13.  1994. 

Take  notice  that  on  September  8. 
1994.  Great  Lakes  Gas  Transmission 
Limited  Partnership  (Great  Lakes) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  tariff  sheets: 


First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  64 
First  Revised  Sheet  No.  65 
First  Revised  Sheet  No.  66 


First  Revised  Sheet  No.  67 

Great  Lakes  states  that  the  above  tariff 
sheets  reflect  changes  to  its 
Transportation  Services  Request  Form 
and  other  changes  brought  about  by  the 
Commission's  Order  No.  566  issued  on 
June  17. 1994.  in  Docket  No.  RM94-6- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  September  20,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-23055  Filed  9-16-94;  8:45  am) 

BILLING  COOE  6717-01-M 

[Docket  No.  TM95-1 -65-000) 

Jupiter  Energy  Corporation;  Proposed 
Changes  in  FERC  Gas  Tariff 

September  13.  1994. 

Take  notice  that  Jupiter  Energy 
Corporation  (Jupiter  Energy)  on  August 
31.  1994.  tendered  for  filing  the 
following  sheets  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1: 

Eighth  Revised  Sheet  No.  4A 
Eighth  Revised  Sheet  No.  5A 
Eighth  Revised  Sheet  No.  6A 

Jupiter  Energy  states  that  the  filed 
tariff  reflects  revision,  pursuant  to 
Section  154.38(d)(6)  of  the 
Commission's  regulations,  of  Jupiter 
Energy's  Annual  Charge  Adjustment 
(ACA)  surcharge.  The  new  surcharge 
rate  is  $0.24  per  Mcf. 

Jupiter  Energy  proposes  an  effective 
date  of  October  1,  1994. 

Jupiter  Energy  states  that  copies  of  the 
filing  have  been  sened  on  the 
Company's  jurisdictional  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 


or  before  September  20,  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Jupiter  Energy's  filing  are,on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary 
(FR  Doc.  94-23056  Filed  7-15-94;  8.45  amj 

BiLLING  CODE  6717-01-M 


[Docket  No.  TM95-1 -25-000] 

Mississippi  River  Transmission 
Corporation;  Proposed  Change  in 
FERC  Gas  Tariff 

September  13,  1994. 

Take  notice  that  on  .August  31,  1994. 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Sixth  Revised  Sheet  No.  10  and  First 
Revised  Sheet  No.  232  to  its  FERC  Gas 
Tariff  Third  Revised  Volume  No.  1. 

MRT  states  that  the  purpose  of  the 
instant  filing  is  to  adjust  the  currently 
effective  ACA  charge  in  its  rates  to  the 
new  FERC  approved  surcharge  of  S.0023 
per  MMBtu  effective  October  1,  1994,  in 
accordance  with  Section  23  of  its  FERC 
Gas  Tariff. 

MRT  states  that  a  copy  of  the  filing  is 
being  mailed  to  each  of  MRT's 
customers  and  the  state  commissions  of 
Arkansas,  Illinois  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC  20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  &h'>ald  be 
filed  on  or  before  September  20.  1994 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion ,to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-23057  Filed  9-16-94;  8:45  am! 
BILLING  CODE  6717-01-M 
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[Dockaf  Ho.  TM9S-2-1S-001) 

National  Foel  Gas  Supply  Corporatioa; 
Tariff  Filing 

S»pt.'mb«;r  13.  1«y>4. 

Talie  notice  that  on  September  6. 
1*}94,  National  Fuel  Gm  Supply 
Corp<Kation  (National)  tendered  for 
ruing  as  part  of  its  FEKC  Gas  Ta/jff. 
Third  Revised  Volume  No.  1,  Substitute 
Sixth  Revised  Sheet  No.  5  and 
Sub-..titi)te  Fifth  Revised  Sheet  No.  6, 
with  a  propose*!  effective  date  of 
Otlober 1. 1004 

National  states  that  these  tanff  sheets 
are  submitted  to  adjust  the  Curn'nt  RcJe 
to  retlof  I  the  S.0002  d«x;rease  in  the 
Ail);  'ment  unit 

s.iRt  1  hy  thi? 

Commission  for  Fisral  lOQ-S 

National  slates  that  a  copy  of  this 
filing  was  posted  pursuant  to  Section 
154.16  i)f  the  Coinmi.ssions  F:  ^. 

anil  that  ironies  of  this  filing  u  "d 

upon  the  company's  jurisdictjonal 
nistoniers  and  upon  the  Regulatory 
Commissior.s  of  the  States  of  N«  w  York, 
(Jhio,  Pennsylvania,  Delaware, 
Massachusetts,  and  New  JerM^y. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  U.C.,  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (13  CFR 
385.211).  All  such  protest  should  be 
filed  on  or  before  Septoml)er  20, 1U94. 
Protests  will  be  considered  l>y  the 
Commission  in  detemiinirtg  the 
appropriate  anion  to  be  taken  but  will 
not  serve  to  mako  protcstants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Ccinmission  and  ars 
available  for  public  inspection. 
Lois  O.  Cjshell, 

IFR  Doc.  <)4-i305S  Filed  'KIO-W.  HA'.  luA 

»:..iMO  cc=£  (nr-oi-w 

(Docket  S-J  RP94-353-001J 

Southern  Natural  Gas  Company: 
Proposed  Changes  in  FERC  Gas  Tart itl 

S<.-|)t«imb»Tn.  1904 

T  :  '  '    - ' .  -•  -^  ''». 

IfHi  1  ,.,ir,v 

(Southernj  lt-n<i>:rf^ii  lot  filing  a^  part  nj 
its  KERC  Gas  Tariff,  .Seventh  Revised 
Volume  No.  1.  the  following  tariff  she»5t 
to  be  effective  September  1,  HJ94: 

First  SubstilursOriRinal  Shfvt  Nr>  40:in 

Southern  states  that  the  purpose  of 
this  filing  is  to  make  a  minor 
clarification  to  this  form  of  pipeline 
balancing  agre«^mont  in  compliance  witb 


the  Letter  Order  issued  in  this 
proceeding  on  September  2, 1994. 
Southern  has  requested  all  waivers 
necessary  to  make  this  sheet  effective 
.Septeoiber  1, 1994. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  .Street  NT  , 
Washint^tnn,  D.C.  20426,  in  acrr.rdance 
with  Rule  21 1  of  the  (kimmission's 
Rules  of  Practice  and  Procedure  (18  CFR 
.Section  385.211.  AH  such  protests 
should  be  filed  on  or  before  September 
20.  1994  Protf^its  will  not  be  considered 
by  the  Commission  in  determining  the 
parties  to  the  proceeding.  Copies  of  this 
filing  are  on  file  with  the  Commission 
.ind  are  available  for  public  inspeiJion. 
Lois  D.  Cashed, 
Sfftt'tnry. 

IFR  Doc  94-23059  Filed  9-16-94,  8  45  a;nl 
BILUNG  CODE  e717-01-M 


[Docket  No.  TM95-1 -11 5-000] 

Sumas  International  PipeKne  Inc.; 
Proposed  Char>ges  In  FERC  Gas  Tariff 

Sepleinbor  13,  1994. 

Take  notice  that  on  September  1. 
1994,  Sumas  International  Pipeline  Inc., 
(SIPI)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  2, 
the  following  fanff  sheets,  with  an 
effective  date  of  October  1. 1994: 

Ttilrd  R»vis»?<l  Sh»HiI  No.  4 

SIPI  states  that  the  .^bove  tariff  sh»^et 
rcHocts  the  n-iw  AC^  unit  surcharge  rate 
of  $.0024  per  Mcf  which  is  »xiuivalent 
to  S  0023  per  NfMBtu  on  SIPI's  system. 

Any  pfT;on  desi.-ing  to  be  heard  or  to 
make  any  prntf^st  with  reference  to  said 
filing  should  file  a  motion  to  intervene 
•^t  with  t'      '      '->!  Energy 
:   ry  Con.  .  r  :')  North 

Capitol  .St'rwjt.  N  E.,  Washii.gton,  D  C. 
20426  in  acconionce  with  Rules  21 1  and 
214  of  the  Tximmission's  Rules  of 
Prai  til  e  and  Procedi:re  {T9  CFR  385  211 
and  .18.1.214)  All  such  motions  or 
protests  should  be  filed rin  or  l)efi)re 
September  20.  1904.  Protests  will  he 
consid<-.re<l  by  the  Comnriission  m 
determining  the  appropriate  action  to  be 
taken,  but  wdl  not  serve  to  make 
protcstants  parties  to  the  proceedi.ng. 
Anv  person  wishing  to  become  a  party 
to  the  pnx:ecdiDg  or  to  p>articipatc  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  interY«ne  m  accordance  with 
the  Oimmission's  Rules.  Copies  of  this 


filing  are  on  file  with  the  Commission 

and  are  available  for  public  inspection. 

Lois  D  CasheR, 

Secrrtory. 

IFR  Dor.  94-Z3060  Filed  9-16-94:  8:45  ami 

BILUNG  COOC  S7t7-ai-M 


[Docket  No.  RP94-395-000] 

Tennessee  Gas  Pipeline  Conipany; 
Rate  Filing 

September  13,  1994. 

Take  notice  that  on  September  9, 
1994,  Tennessee  Ges  Pipeline  Company 
(Tennesste),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Fifth  Revised 
Volume  No.  1,  First  Revised  Sheet  No 
25,  First  Revised  Sheet  No.  159,  and 
First  Revised  .Sheet  No.  159A. 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Fifth  Order  on 
Compliance  Filing  and  Fourth  Order  on 
Rehearing  in  Tennessi^e's  restructuring 
proceeding.  68  FERC  61.001  at  61,002 
(1994).  Tennessee  requests  an  effective 
date  for  the  above-referenced  sheets  of 
October  1,  1994. 

Tennessee  states  that  in  the  Fifth 
Tennessee  Restructuring  Order,  the 
Commission  denied  Tennessee's  rpqu«?5t 
for  ruheanng  regarding  the  crediting  of 
revonut»  from  Extended  Receipt  and 
Delixery  Services  bec:ause  it  felt  that  the 
services  were  essentially  interruplible  in 
nature.  However,  the  Commission 
invited  Tennessee  to  make  a  limitc<f 
Section  4  filing  to  alter  its  Extended 
Receipt  and  Delivery  Services  in  order 
to  make  them  true  firm  services.  The 
instc.nt  filing  would  require  that 
shjpp*  rs  desiring  Extended  Receipt  or 
Delivery  Service  reserve  and  pay  for 
sufh  capa<  jly  for  .it  least  three  d.iys. 
Thus  Tennessee  states  that  the  prop<jfed 
sheets  ccniply  with  the  Co.Tunissio'.'s 
holdings  in  Panhandle  Eastern  Pipeline 
Co.  65  FLRC  61.130  (1993)  and  ANH 
Pipaline  Co.  64  FERC  61,140  (1993)  «;, 
required  by  the  Fifth  Rostructuring 
Ord-r. 

Tennet>s«"e  requests  a  waiver  of  the 
Commission's  30  day  prior  notice 
roquireiuents  in  order  that  the  proposed 
tariff  shirets  may  go  into  eff«K.t  on 
0(:tob»;r  1,  1994.  Implementation  at  this 
time  will  allow  Tennessee  togriin 
experience  in  s«.heduling  the  new 
Extended  Re«,eipt  and  Delivery  Service 
prior  to  increased  system  demands  that 
will  result  from  colder  weather.  While 
Tennessee  does  not  believe  any 
additional  waivers  are  necessary, 
Tennessee  respectfully  requests  that  the 
Commission  grant  any  waivers  it  deems 
necessary  for  acceptance  of  this  fihng 


Tennessee  states  that  copies  of  the 
filing  have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426.  in  accordance  with  Sections  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 
protests  should  be  filed  on  or  before 
September  20,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  inter\'ene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-23061  Filed  9-16-94;  8:45  am] 

BILUNG  CODE  671 7-01 -M 

[Docket  No.  RP94-375-001] 

Texas  Gas  Transmission  Corporation; 
Filing 

September  13,  1994. 

Take  notice  that  on  September  7. 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  supporting  schedules  and  working 
papers  in  Docket  No.  RP94-375,  et  al. 
Texas  Gas  states  that  this  filing  is  being 
made  to  supplement  a  filing  made  on 
August  30, 1994,  and  noticed  as  Docket 
No.  RP94-375-000.  That  filing 
described  Schedules  1  through  10, 
which  were  supposed  to  be  attached  in 
support  of  Account  No.  191  costs  to  be 
direct  billed  by  Texas  Gas.  Therefore. 
Texas  Gas  is  submitting  Schedules  1 
through  10  to  correct  the  inadvertent 
error  caused  by  not  attaching  the 
schedules  to  its  filing  made  on  August 
30, 1994. 

Texas  Gas  states  that  copies  of  the 
letter  of  transmittal  and  attachments  are 
being  mailed  to  all  those  receiving  the 
August  30, 1994,  filing,  which  included 
Texas  Gas's  affected  former 
jurisdictional  sales  customers  and 
interested  state  commissions,  as  well  as 
to  all  parties  on  the  service  list  in 
Docke't  No.  RP94-125. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.,  in 
accordance  wifii  Rule  211  of  the 
Commission's  Rules  and  Regulations. 


All  such  protests  should  be  filed  on  or 

before  September  20, 1994.  Protests  will 

be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be  ' 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  94-23062  Filed  9-16-94:  8:45  am] 

BILUNG  CODE  6717-01-M 


[Docket  No.  TM95-1 -29-OOOJ 

Transcontinental  Gas  Pipe  Line 
Corporation;  Tariff  Filing 

September  13, 1994. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filing  on  August  31,  1994,  Tenth 
Revised  Sheet  No.  60  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1. 
Such  tariff  sheet  is  proposed  to  be 
effective  October  1,  1994. 

The  purpose  of  the  filing  is  to  reflect 
a  decrease  in  the  Annual  Charge 
Adjustment  (ACA)  Charge  in  the 
commodity  portion  of  TGPL's 
transportation  rates.  Pursuant  to  Order 
No.  472,  the  Commission  has  assessed 
TGPL  its  ACA  unit  rate  of  $0.0024/Mcf 
($0.0023/dt  on  TGPL's  system)  for  the 
annual  period  commencing  October  1, 
1994. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

In  accordance  with  the  provisions  of 
Section  154.16  of  the  Commission's 
Regulations,  copies  of  the  filing  are 
available  for  public  inspection,  during 
regular  bus:..ij5S  hours,  in  a  convenient 
form  and  place  at  TGPL's  main  offices 
at  2800  Post  Oak  Boulevard  in  Houston. 
Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
DC.  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  20,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-23063  Filed  9-16-94:  8:45  ami 

BILUNG  CODE  6717-01-M 

Office  of  Hearings  and  Appeals 

Implementation  cf  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals 
Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  $52,092.73.  plus 
accrued  interest,  in  refined  petroleum 
overcharges  obtained  by  the  DOE  under 
the  terms  of  a  Remedial  Order  issued  to 
Sunset  Boulevard  Car  Wash  (Sunset) 
Case  No.  LEF-0112.  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
provisions  of  10  CFR  Part  205,  Subpart 
V  and  15  U.S.C.  4501,  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  (PODRA). 

DATES  AND  ADDRESSES:  Applications  for 
Refund  must  be  filed  in  duplicate, 
addressed  to  Sunset  Boulevard  Car 
Wash  Special  Refund  Proceeding  and 
sent  to:  Office  of  Hearings  and  Appeals. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  All  applications 
must  reference  Case  Number  LEF-0112 
and  be  postmarked  on  or  before  June  1 , 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Director  Kim 
L.  Hargrove,  Staff  Attorney  Office  of 
Hearings  and  .^ppeals  1000 
Independence  Avenue  SW., 
Washington,  DC  20585  (202)  586-2390 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  forth  the  procedures 
that  the  DOE  has  formulated  to 
distribute  to  eligible  claimants 
S52.092.73.  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  Remedial  Order  that  the  DOE  issued 
to  Sunset  Boulevard  Car  Wash  (Sunset) 
on  October  22,  1980.  Under  the 
Remedial  Order.  Sunset  was  found  to 
have  violated  the  Federal  petroleum 
price  and  allocation  regulations 
involving  the  sale  of  refined  petroleum 
products  between  August  1,  1979  and 
January  27.  1980  (the  Audit  period). 
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Th«  OKA  will  (li:>tribule  the  Remedial 
Order  funds  in  a  two  stage  refund 
proceeding.  Purchas»?rs  of  Suiuet  motor 
gasoline  wdl  have  an  opportunity  to 
submit  refund  applications  in  the  first 
stnqe.  Refunds  will  bo  granffHl  to 
applicants  who  satisfactorily 
di^monstrate  they  were  injured  by  the 
pricing  violations  and  who  document 
the  voli-me  of  Rasolino  they  pun  hasrd 
from  Sunset  during  the  audit  penod.  In 
the  event  that  money  remains  alief  all 
first  stage  claims  have  been  dispoM'd  of. 
the  r»mainirM?  hind*  will  be  disbursed 
in  accordance  with  the  pmvision^  of  15 
use  4501.  the  Pctroleuiu  (Jven  barj5« 
Distribution  and  Kestilution  Ad  of  I9afi 
[PCIDRA]. 

Applications  for  Refund  mu.st  be 
postnwrked  on  or  befor*'  |une  1,  19*»5 
instructions  for  the  conjpletion  of 
refund  appHralioni  have  been  set  forth 
in  Section  IV  of  the  Decision 
immediately  following  this  not»««. 
Refund  appliralions  should  lie  rrtai)e<f  to 
the  address  Ij-sted  ai  the  beginnirt^  of 
this  notice. 

I  InlcM  Ubelled  m  "conndimtial".  all 
submissioos  must  be  made  available  fi>r 
public  inspection  bnf\ve»ni  the  hours  of 
1  p.m.  wmI  5  pro..  Monday  through 
Friday,  except  Federal  holidays,  in  the 
Puhli«:  Refenmce  Room  of  the  (XTicc  of 
fiearin^  and  App«>als,  located  in  roitni 
lE-234.  lOOO  Indeperwlence  A»e»ue 
SVV..  Washin};ton.  LX.  iOSas. 

[late:  S*p»etnheT  12.  I9*»4 

ViTi-i  tiir  Oftuc  iif  H''cnn!;s  tnd  Appt'nh 

I>>«.Mian  smI  Onfar  ef  ibe  llepaffmt  of 
Energy 

lmplen>«ntation  of  Special  Rt'faml 
Frocedurns 

Name  of  Firm:  Sun.sH  Boulevard  f!ar 

VV.ifi 
Ualeoi  l.hng;|ulv20.  1«»3 
t:aw  Number:  LEt-Ol  12 

I'nder  thf  I         ■      ' 
the  Depanm. 
|!(  oiioraic  Regulatory  Adiniiustralion 
(1:R.'\)  may  requrs*  that  the  Dfhce  of 
llearin>;s  4Ju1  App»-ais  (t)liA)  fcmnuUtu 
aiul  ■       ■        I 

pr«><    .  .  1    ThiTio 

pro«;edurt::s  are  used  lo  r»!tuijd  rooaits  to 
those  injured  bv  4c1ual  or  alleged 
\  u)la!ioiLS  of  the  DOE  price  regulatious 

In  this  IVt.nsion  and  OTd«;r.  we 
I oiisider  a  Petition  ft»f  In»plen»enlatinn 
of  Spci.ial  Refund  Prot-Tidures  fHe»l  by 
ERA  on  July  20.  1993   In  that  Petition. 
ERA  speiiBially  requt^s  ih^l  we 
fi>rinuiaie  refund  proo^lun's  lo  dtsburae 
funds  that  had  been  remitted  to  DOE  by 
StuBset  Boulevard  Car  Wash  ISuaset). 
The  fuTMls  at  issue  in  that  Petition  were 
ubtauted  through  a  KenM><hal  Unler  Itbe 


lis  of 


Order)  issued  by  our  OfTtce  on  OctobtT 
22.1980. 

Under  the  terms  of  the  Order,  Sunset 
rcnutted  &52.09Z.7J  to  the  DOE  to 
ntniedy  pricing  violations  which  Sunset 
committed  between  August  1,  1979  and 
January  27. 1980.'  These  funds  ar-;  being 
held  in  an  esciow  account  e.stal>li;vhcd 
with  the  Treasury  pending  a 
determination  of  their  proper 
distribution.  The  present  Docision  aud 
Order  sots  forth  final  procedures  for  tho 
distribution  of  those  funds  to  qualified 
purrh.isers  of  Sunset's  refined  protiurts. 

/.  Jurisdiction  and  Authority 

The  general  guideliiit*s  that  govern 
OHA's  ability  to  fonnuUte  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  at  10  CFR  part  205.  subpart 
V.  These  procedure  apply  in  situations 
where  DOE  cannot  readily  identify  the 
persons  who  were  injunid  as  a  resuh  of 
actual  or  alleged  riolations  of  the 
n«Rulations  or  85x:ertain  the  amount  of 
the  refund  each  perwrti  should  receive. 
For  a  more  detailed  discussion  of 
subpart  V  and  the  authority  of  OhLA  to 
fashion  procedures  to  distribute 
refunds,  see  Office  of  Eixforcermnt,  «> 
DOE  1 82.50fl  (IWl )  and  Office  of 
Enforcement.  8  DOE  1  »2,597  |19«1). 

//  Backff-otwd 

The  facts  allej^^l  in  the  Oder  were 
undisputed.  Sunset  was  a  "retailer"  of 
motor  gasoline  as  that  temi  has  been 
defined  at  lOUH  212  31  and  was 
therefore  subiect  to  t.he  provisions  of  10 
CFR  part  210  and  10  CFR  part  212. 
subpart  F.  The  Order  states  that  from 
Augtist  1.  1979  to  hm»ary  27.  1980  (the 
audit  period).  Sunset  enlarged  pn«xs 
higher  than  those  permitted  by  10  CFR 
212.93(a)(2);  levied  a  cents- per -gallon 
ft^  for  services  ass<jciatpd  with  the  sale 
of  motor  R.»soline  in  violat;o?i  of  10  CFR 
210.62(dMl)  and  refu.sed  ti.  laake  its 
re<  ords  available  for  inspection  in 
violation  of  10  CTR  210  92|b). 

Sunset  was  ordered  to  reduce  its 
prices  for  motor  gasoline  by  spef.ifi*^ 
amounts  until  a  sufHciont  volume  of 
ga.soline  liad  b«^n  suld  at  reduced  prices 
to  r«  medy  the  vi«)Utions.*  .After 
diHX>ntnd.  the  Order  was  modified  to 
require  direct  monetary  restitution  t<» 
the  Tp,*asurv  instead.  See  Sunsef 
BniiUvard (.ar  Wash.  20  FERC 1 62.319 
at  63.537  IbunsfT)  {V^^1)  Under  the 
terms  of  the  modifstul  Order  (the  MO) 
Sunset  was  required  to  disgorge  and 


'  Sy BMI  mitwd  a  tal»l  of  SU.Ma.n.  !>«  PfK) 
iiiddv«rWDil)r  ilawd  fkal  S—mI  t*aaine4 
$Si.0«U.7X 

'The  Ortt«r  impoaed  ao  Miiction*  u(j<jii  SoiHost  .t» 
■  muh  of  it*  lailara  lo  mak*  rM  racintt*  jv.ulsible 
in  maWilMMc  oi*  M)  1711  2M.«a(H  Sm  iln*M«kiJ 
Onlir  4t  1  amdJ 


rtMUit  to  DOE  the  vk>lation  an>ount  and 
the  profits  it  had  acquired  as  a  result  of 
its  violation  of  the  aforen>enlioned 
provisions  of  the  nricing  regulations. 

Sunset  objectea  to  the  remedial 
provisions  of  the  MO  at  every  available 
tier  of  administrative  and  judicial 
review.  As  a  result,  the  Federal  Energy 
Regulatory  OMnmissism  (FERC)  affirmed 
tho  MO  on  August  12,  1982.  WTien 
Suase4  rtaioveed  its  objections  in 
proceedings  before  the  Unilod  Slates 
District  Ckiurt  for  the  Central  Di'^ltict  of 
Califoruia,  the  District  Court  affirine<l 
the  MO.  Finally,  on  March  9,  1993,  the 
Temporary  Emergency  Court  of  Appeals 
definitively  disposed  of  Sunset's 
objections.  Bush  v.  US.,  989  F.2d  309 
(Em.  App.  1993). 

III.  The  Froposeti  Derisinn  and  Onk^r 

On  No\  eml)er  24,  1993.  we  issued  a 
Proposed  Decision  and  Order  CPDO) 
establishing  tentative  procedures  to 
distribute  the  funds  that  Sunset  had 
remitted  to  DOE  pursuant  to  the  MO. 
We  proposed  implementing  a  two  sta«>*» 
refuitd  proceedir>g  and  we  stated  that 
purchasers  of  Sunset  motor  gasoline 
would  be  provided  an  opportunity  to 
submit  refimd  applications  in  the  first 
stage.  In  the  event  funds  remained  after 
all  first  stage  claims  had  been 
considered,  we  stated  that  the  remaining 
funds  would  be  disbursed  in  the  second 
stage  in  accordance  with  the  provisions 
of  the  Petroleum  Overr;harge 
DistributKXi  and  Restitution  Act  of  1986 
(15  U.S.C.  4501)  (PODRA). 

We  prrvided  a  30  day  period  for  the 
submission  of  cxjcunents  concerning  the 
proposed  pfocedures.  However,  we  have 
received  no  comments  since  the  PDO 
was  published  in  the  Federal  Register 
more  than  30  days  ago.  The  prop<Jsed 
pnx  edures  wdl  therefore  be  adopted  in 
the  s;ime  form  in  which  they  were 
originally  outlined.  Set  forth  below  are 
the  specific  c-onsiderations  that  will 
guide  our  evaluation  of  refund 
applications  during  the  first  stage,  as 
well  as,  the  provisions  governing 
distribution  of  any  remaining  funds  in 
the  second  stage  proceeding. 

IV.  First  Stnge  Rffund  Proredurfi 

Rrfiind  applications  submitted  in  the 
.Sunset  special  refund  proc.eeding  will 
be  evaluated  in  exactly  the  same  manner 
as  appli«  alions  submitted  in  other 
refined  prtiducl  prrxeedings.  In  those 
pr<x  eedings,  we  often  adopt  rebuttable 
presumptions  which  relate  to  pricing 
violations  aiKl  injury.  Such  a  policy 
reflec  ts  our  beli»^f  that  adoption  of  these 
presumptions  permits  applicants  lo 
participate  in  refund  proceedings  in 
larger  numbers  by  avoiding  the  need  lo 
incur  inordinate  experLSc;  and  faribtalcs 


our  consideration  of  first  stage  refund 
applications.  10  CFR  205.282(e).  For 
those  reasons,  we  have  adopted  similar 
presumptions  in  the  present  proceeding. 

(1)  Calculating  the  Refund 

We  have  presumed  that  the  pricing 
violations  were  dispersed  equally 
throughout  Sunset's  motor  gasoline 
sales  during  the  audit  period.  We 
therefore  proposed  that  each  applicant  s 
potential  refund  should  be  calculated  on 
a  volumetric  basis.  Under  the 
volumetric  approach,  refunds  are 
calculated  by  multiplying  the  gallons  of 
refined  product  each  applicant 
purchased  by  the  per  gallon  refund 
amount  (volumetric)  established  for  this 
proceeding,  plus  accrued  interest. 
Applicants  believing  they  were 
disproportionately  overcharged  by  the 
pricing  violations  may  present 
documentation  which  supports  that 
claim.  Those  who  succeed  in  showing 
they  were  disproportionately 
overcharged  by  Sunset  will  be  eligible  to 
receive  refunds  calculated  at  a  higher 
volumetric. 

The  volumetric  for  this  proceeding 
has  been  set  at  $.0868  per  gallon.  This 
figure  was  obtained  by  dividing  the 
remedial  order  funds  available  for 
distribution  by  the  volume  of  gasoline 
Sunset  is  believed  to  have  sold  during 
the  audit  period.' 

(2)  Eligibility  for  a  Refund 

In  order  to  be  eligible  to  receive  a 
refund  in  this  proceeding,  each 
applicant  must  (1)  document  the 
volume  of  motor  gasoline  it  purchased 
during  the  audit  period;  and  (2) 
demonstrate  that  it  was  injured  by 
Sunset's  overcharges.  The  threshold 
requirement  for  any  applicant  is 
documenting  the  volume  of  product  it 
purchased.  This  requirement  is  typically 
satisfied  when  the  applicant 
successfully  demonstrates  ownership  of 
the  business  for  which  the  refund  is 
sought  and  submits  documentation 
which  supports  the  volume  claimed  in 
its  refund  application. 

The  injury  showing,  however,  is  a 
potentially  more  difficult  requirement 
for  applicants  to  satisfy,  especially  those 
seeking  smaller  refund  amounts.  This  is 
true  because  an  applicant  must 


'  In  the  absence  of  precise  figures  indicating  ihc 
dmount  of  mot  or  gasoline  Sunset  sold  during  the 
audit  period,  we  estimated  Sunset's  total  sales  using 
the  best  available  data.  Based  on  sales  of  200.000 
gallons  per  month  for  6  months,  we  believe  Sunset 
.sold  1.200.000  gallons  of  gasoline  during  the  audit 
period.  This  figure  will  be  used  to  calculate  the 
volumetric  refund  amount  unless  the  refund 
applications  submitted  pursuant  to  this  Decision 
and  Order  indicate  that  our  estimate  is  inaccurate. 
In  the  event  the  estimate  proves  to  be  inaccurate. 
'I  may  l>e  necessary  to  reestimate  the  volumetric. 


demonstrate  that  it  was  forced  to  absorb 
Sunset's  overcharges.  Our  cases  have 
often  stated  that  an  applicant 
accomplishes  this  by  demonstrating  that 
it  maintained  a  "bank"  of  unrecovered 
product  costs  and  showing  that  market 
conditions  would  not  permit  the 
applicant  to  pass  through  those 
increased  costs.  See,  Quintana  Energy 
Corp..  21  DOE  TI  85.032  at  88,117  (1991). 

Unless  simplified  application 
procedures  were  provided,  we 
recognized  that  the  cost  to  the  applicant 
of  gathering  evidence  of  injury  to 
support  a  relatively  small  refund  claim 
could  exceed  t^e  expected  refund  and 
thereby  cause  some  injured  parties  to  be 
denied  an  opportunity  to  obtain  a 
refund.  Moreover,  simplified  procedures 
were  needed  to  minimize  the  burden 
that  would  be  placed  on  this  Office  if 
we  found  it  necessary  to  analyze  a 
detailed  injury  showing  for  large 
numbers  of  small  refund  applications. 
In  view  of  these  difficulties,  we 
proposed  adopting  a  number  of  injury 
presumptions  which  simplify  and 
streamline  the  refund  process. 

(3)  Presumptions  of  Injury 

Each  presumption  of  injury  turns  on 
the  category  of  applicant.  Set  forth 
below  is  the  presumption  of  injury  that 
has  been  adopted  for  each  class  of 
applicant  likely  to  submit  a  refund 
application  in  this  proceeding. 

Small-claim  Presumption.  We  have 
adopted  a  small  claim  presumption  of 
injury  for  resellers,  retailers  and  refiners 
whose  claim  is  $10,000  or  less, 
exclusive  of  interest.  A  small  claim 
threshold  of  $10,000  has  been  adopted, 
even  though  we  established  a  lower 
threshold  amount  of  $5,000  in  many 
prior  proceedings.  See,  e.g..  Gulf  Oil 
Corporation.  16  DOE  1 85,381 
(1987)(establishing  a  $5,000  threshold). 
The  $10,000  threshold  is  more 
appropriate  here  because  the  volumetric 
for  this  proceeding  is  significantly 
higher  than  the  volumetric  set  in  Gulf 
and  in  most  other  proceedings.  Id.  If  we 
were  to  adopt  a  lower  threshold  amount 
for  this  proceeding,  then  the  high 
volumetric  would  increase  substantially 
the  number  of  very  small  firms  that 
would  be  burdened  with  the 
requirement  to  make  a  detailed  injury 
showing  before  they  become  eligible  to 
receive  their  full  allocable  share. 

The  small  claim  presumption  of 
injury  for  this  proceeding,  exempts 
applicants  whose  claims  are  $10,000  or 
less,  exclusive  of  interest,  from  the 
requirement  to  prove  injury.  Such  an 
applicant  need  only  document  the 
volume  of  motor  gasoline  he  or  she 
purchased  from  Sunset  during  the  audit 
period  in  order  to  be  eligible  to  receive 


a  full  refund.  See  Enron  Corporation,  21 
DOE  ^  85,323  at  88,957  (1991). 

Mid-range  Presumption.  Mid-range 
applicants;  that  is.  applicants  seeking 
refunds  in  excess  of  $10,000  but  less 
than  $50,000,  excluding  interest,  are 
eligible  to  receive  40  percent  of  their 
allocable  share  without  proving  injury. 
Like  small-claim  applicants,  these 
applicants  will  only  be  required  to 
document  the  volume  of  Sunset  gasoline 
they  purchased  during  the  audit  period 
to  be  eligible  to  receive  refunds.  See 
Shell.  17  DOE  at  88.406. 

End-user  Presumption.  We  have 
presumed  that  end-users  of  petroleum 
products  whose  businesses  were 
unrelated  to  the  petroleum  industry  and 
were  not  subject  to  the  regulations 
promulgated  under  the  Emergency 
Petroleum  Price  and  Allocation  Act  of 
1973  (EP.^A),  15  U.S.C.  §§  751-760h. 
were  injured  by  Sunset's  pricing 
violations.  Unlike  regulated  firms,  end- 
users  were  not  subject  to  price  controls 
during  the  audit  period.  Moreover,  these 
firms  were  not  required  to  keep  records 
that  justified  selling  price  increases  by 
reference  to  cost  increases.  An  analysis 
of  the  impact  of  the  alleged  overcharges 
on  the  final  prices  of  non-petroleum 
goods  and  services  is  beyond  the  scope 
of  a  special  refund  proceeding.  See 
American  Pacific  International,  Inc.,  14 
DOE  %  85.158  at  88.294  (1986).  End- 
users  seeking  refunds  in  this  proceeding 
will  therefore  be  presumed  to  have  been 
injured  by  Sunset's  pricing  violations. 
In  order  to  receive  a  refund,  end-user 
applicants  need  only  doctunent  the 
volume  of  Sunset  product  they 
purchased  during  the  audit  period. 
Meritorious  applicants  are  eligible  to 
receive  their  full  allocable  share.  See 
Shell.  17  DOE  at  88.406. 

Refunds  in  Excess  of  S50.000  and 
Other  Applicants.  Applicants  seeking 
refunds  in  excess  of  $50,000.  excluding 
interest,  will  be  required  to  submit 
detailed  evidence  of  injury'.  These 
applicants  must  show  that  the 
overcharges  were  absorbed,  not  passed 
through  to  their  customers.  They  will 
therefore  be  unable  to  rely  upon  injury 
presumptions  utilized  in  many  refined 
product  refund  cases.  Id. 

We  do  not  anticipate  that  other 
categories  of  applicants,  such  as, 
regulated  firms,  cooperatives,  indirect 
purchasers  or  spot  purchasers,  would 
have  obtained  products  from  Sunset. 
Such  applicants  may  nonetheless 
submit  refund  applications  if  they 
purchased  motor  gasoline  from  Sunset 
during  the  audit  period.  Any  such 
applicants  must  demonstrate  that  they 
purchased  products  from  Sunset  during 
the  audit  period  and  show  they  were 
injured  as  a  result  of  their  purchases  to 
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itrlund  III  tins 
pn..  > .  <.>..ft  '•<'  f,....i:.  ■'.  firms  and 
cooperatives  are  exempt  from  the 
requirement  to  show  injury  They  must, 
however,  show  that  they  will  pass 
through  to  their  customers  any  refunds 
they  receive. 

(4)  How  to  Apply  for  a  Refund 

To  apply  for  a  refund  from  the  Sunset 
settlement  fund,  an  applicant  must 
submit  an  Application  for  Refund 
containing  all  of  the  following 
information: 

(l)The  Appliianl*  name;  thei  urrenl 
name  and  address  of  the  business  for  which 
the  refund  is  sou);ht.  ihe  name  and  address 
during  the  refund  period  of  the  business  for 
whith  Ihe  refund  is  souRhi,  the  tanpaver 
identificaunn  number;  a  statement  sp«H  ifyiiig 
whether  the  applicant  is  an  individual, 
corporation,  panner^^hip.  sole  proprietorship 
or  other  business  eniiiv;  the  name,  title,  and 
telephone  number  of  a  person  to  t  oiitai  t  for 
additional  infonnation.  and  the  name  .ind 
address  of  the  persc)n  who  should  rt'<  i-ive  any 
refund  check  ♦  If  the  applicant  operaifd 
under  more  than  one  name  or  under  a 
different  name  itunng  the  price  control 
period,  the  applicant  should  sfiecify  those 
nami's. 

(2)  The  applitant  should  specify  the  sourie 
of  its  gallonage  information.  In  caU  ulating  its 
purchase  volumes,  an  applicant  should  use 
acfii.ll  records  from  the  settlement  period,  if 
0  If  these  records  are  not  available. 

ll..  ml  may  submit  fs!im,>''>s  of  Its 

gasoline  purchases,  but  1 1  ".on 

methodology  must  be  re.i  i;i(i  must  be 

explained. 

(5i^  statement  indicating  whether  the 
applicant  or  a  related  firm  has  filed,  or  has 
Ijeen  authorized  to  file  on  Us  behalf,  any 
other  application  in  this  refund  prtK.eeding 
If  so,  an  explanation  of  the  cirt  umstanc  rs  of 
the  other  filing  or  authorization  should  be 
submitted, 

(4)  If  Ihe  applicant  is  or  was  in  any  way 
affiliated  with  the  consenting  firm,  in  this 
case  Sunset  Boulevard  Car  Wash,  the 
applicant  should  explain  this  affiliation, 
including  the  time  period  in  whi(  h  it  was 
affiliated  If  not.  a  statement  that  the 
applicant  was  not  affiliated  with  the 
consenting  firm. 

(5)  The  statement  i         '  '    'nw.  provided  il 
has  been  signed  by  I  mtora 


*Und«r  Ihe  Ptivarv  Arl  of  J974.  llir  n  .!iiiiiv»ion 
iif  •  social  %v<.  univ  number  by  an 
<«p|)licani  It  vul'jnurv  Anapi'!u.<  "«  noi 

wish  to  tubnui  •  MM  lal  Mcij  ' 

»ut>mil  <n  einplovCT  ni«nti(:i  Tf 

exists.  This  mformjition  will  be  n^ 
rpf'.md  a[ip!if«'ion<  Il  is  rrqu^slru  . 
.1  'roleum  Overt  harji" 

Il  iiion  Act  of  l'M!6,in(l  the 

r.  .  10  OR  pjrt  iOS,  S.ibiwn  V 

i    .  .    »■  shared  wilh  oihiT  friip.'.il 

•igeniir*  I'ui  slatisliL«l.  auditing  or  aichi\  ing 
purposes,  ind  with  lew  enforrrmenl  ageiii  los  when 
Ihay  aie  investigating  a  potential  violation  of  civil 
or  rriminal  law.  llnless  an  applicant  claims 
I'  ^iv.  this  information  will  be  available  to 

r.  .:  the  Public  Reference  Room  of  the 

OifiLe  ui  Hearings  and  AppMls. 


■  oM.i-wl  ot  ihc  t;.'m  lihiig  tne 
r.  ^ilication: 

1  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  lo  the  Federal  government  may 
be  subject  lo  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  1001.  I  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  1  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room 

All  applications  should  be  either 
fvped  or  printed  and  should  clearly 
refer  to  the  appropriate  proceeding 
name  (Sunset  Boulevard  Car  Wash)  and 
case  number  (LEF-0112).  Each 
applicant  must  submit  an  original  and 
one  copy  of  the  application.  If  the 
applicant  believes  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  this 
information  to  be  publicly  disclosed,  the 
applicant  must  submit  an  original 
application,  clearly  designated 
"conndential",  containing  the 
confidential  information,  and  two 
copies  of  the  application  with  the 
confidential  information  deleted  .All 
refund  applications  should  be 
postmarked  no  later  than  June  1,  1995, 
and  sent  to:  Sunset  Boulevard  Car  Wash, 
LEF-01 12.  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585. 

(5)  Minimal  Amount  Requirement 

Only  claims  for  at  least  $15  in 
principal  will  be  prcxressed  This 
minimum  has  been  adopted  in  refined 
product  refund  proceedings  because  the 
cost  of  processing  claims  for  refunds  of 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  instances  See  Mobil 
(7il  Corporation.  13  DOE  ^  85.339 
(1985).  Using  the  volumetric 
piethodology,  an  applicant  must  have 
purchased  at  least  173  gallons  of  Sunset 
motor  gasoline  in  order  for  its  claim  to 
be  considered  in  this  proceeding. 

(6)  Additional  Information 

OHA  reserves  the  authority  to  require 
additional  information  before  granting 
any  refund  in  these  proceedings. 
.Applications  lacking  the  required 
information  may  be  dismissed  or 
denied. 

(7)  Refund  Applications  Filed  by 
Representatives 

OHA  reiterates  its  policy  to  closely 
scrutinize  applications  filed  by  filing 
services.  Applications  submitted  by  a 
filing  service  should  contain  all  of  the 
information  indicated  in  this  final 


Utcisiun  aim  Order.  Strict  compliaiu  •• 
with  the  filing  requirement  as  specified 
in  10  CFR  205.283.  particularly  the 
requirement  that  applications  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant,  will  be 
required. 

(8)  Filing  Deadline 

The  deadline  for  filing  an  Application 
for  Refund  is  June  1,  1995. 

V.  Second  Stage  Refund  Procedures 

Any  funds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  PODRA.  15  U.S.C.  4501- 
07.  PODRA  requires  that  the  Secretary 
of  Energy  determine  annually  the 
amount  of  oil  overcharge  funds  that  will 
not  be  required  to  refund  monies  to 
injured  parties  in  Subpart  V  proceedings 
and  make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
OHA.  and  any  funds  that  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  customers 
will  be  distributed  in  accordance  with 
the  provisions  of  PODRA. 
/( Is  Therefore  Ordered  That: 
Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  bv  Sunset  Boulevard  Car  Wash, 
pursuant  to  the  Remedial  Order 
finalized  on  October  22,  1980.  may  now 
be  filed. 

Dated;  September  12,  1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals 
|FR  Doc  94-23127  Filed  9-16-94;  8  45  ami 
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Southwestern  Power  Administration 

[Rate  Order  No.  SWPA-29J 

Integrated  System  Power  Rates;  Order 
Approving  an  Extension  of  Power 
Rates  on  an  Interim  Basis 

AGENCY:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  of  an  Extension  of  Power 
Rates — Integrated  System. 

SUMMARY:  The  Deputy  Secretary  of 
Energy,  acting  under  Amendment  No.  3 
to  Delegation  Order  No.  0204-108, 
dated  November  10.  1993,  58  FR  59717. 
and  pursuant  to  the  implementation 
authorities  in  10  CFR  903.22(h)  and 
903.23(a).  has  approved  Rate  Order  No. 
SWPA-29  which  extends  the  existing 
power  rates  for  the  Integrated  System. 
This  is  an  interim  rate  action  effective 
October  1.  1994,  and  extending  for  a 


period  of  one  year  through  September 
.30.  1995. 

POR  FURTHER  INFORMATION  CONTACT: 
Ceorge  C.  Grisaffe.  Assistant 
Administrator,  Office  of  Administration 
and  Rates,  Southwestern  Power 
Administration,  Department  of  Energy. 
P.O.  Box  1619.  Tulsa,  Oklahoma  74101 
(918)581-7419. 

SUPPLEMENTARY  INFORMATION:  The 
e.xisting  rate  schedules  for  the  Integrated 
System  were  approved  on  a  final  basis 
by  the  Federal  Energy  Regulatory 
Commission  on  September  18,  1991.  for 
the  period  ending  September  30,  1994. 
On  June  14, 1994,  the  Southwestern 
Power  Administration  (Southwestern) 
published  notice  in  the  Federal 
Register,  59  FR  30583.  of  its  intention 
to  seek  a  one-year  extension  of  the 
existing  power  rate  for  the  Integrated 
System  and  provided  for  a  15-day 
comment  period.  No  comments  were 
received.  10  CFR  903.22(h)  and 
903.23(a)  provide  implementation 
authority  for  such  interim  extension  to 
the  Deputy  Secretary. 

Following  review  of  Southwestern  s 
proposal  within  the  Department  of 
Energy,  I  approved.  Rate  Order  No.         - 
SWPA-29,  on  August  29,  1994  which 
extends  the  existing  Integrated  System 
rates  for  one  year  beginning  October  1 . 
1994. 

Issued  at  Washington,  D.C.,  this  29th  day 
of  August  1994. 

William  H.  White. 

Deputy  Secretary. 

Order  Approving  Extension  of  Power 
Rates  on  an  Interim  Basis 

August  29,  1994. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act.  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944,  16  U.S.C.  825s.  for  the 
Southwestern  Power  Administration 
were  transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108.  effective  December 
14,  1983.  48  FR  55664.  the  Secretar>'  of 
Energy  delegated  to  the  Deputy 
Secretar>'  of  Energy  on  a  non-exclusive 
basis  the  authority  to  confirm,  approve 
and  place  into  effect  on  an  interim  basis 
power  and  transmission  rates,  and 
delegated  to  the  Federal  Energy 
Regulatorv'  Commission  (FERC)  on  an 
exclusive  basis  the  authority  to  confirm, 
approve  and  place  in  effect  on  a  final 
basis,  or  to  disapprove  power  and 
transmission  rates.  Amendment  No.  1  to 
Delegation  Order  No.  0204-108, 
effective  May  30,  1986,  51  FR  19744, 
revised  the  delegation  of  authority  to 


confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  by  delegating  such 
authority  to  the  Under  Secretary  of 
Energy  rather  them  the  Deputy  Secretary 
of  Energy.  This  delegation  was 
reassigned  to  the  Deputy  Secretary  of 
Energy  by  Department  of  Energy  (DOE) 
Notice  1110.29,  dated  October  27. 1988, 
and  clarified  by  Secretary  of  Energy 
Notice  SEN-10-89,  dated  August  3. 
1989,  and  subsequent  revisions.  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108,  effective  August  23, 
1991,  56  FR  41835,  the  Secretary  of  the 
Department  of  Energy  revised 
Delegation  Order  No.  0204-108  to 
delegate  to  the  Assistant  Secretan,', 
Conservation  and  Renewable  Energy, 
the  authority  which  was  previously 
delegated  to  the  Deputy  Secretary  in 
that  Delegation  Order.  By  Amendment 
No.  3  to  Delegation  Order  No.  0204-108. 
effective  November  10,  1993,  the 
Secretary  of  Energy  redelegated  to  the 
Deputy  Secretary  of  Energy,  the 
authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power 
and  transmission  rates  of  the  Power 
Marketing  Administrations.  This  rate 
order  is  issued  by  the  Deputy  Secretary 
pursuant  to  said  Amendment  to 
Delegation  Order  No.  0204-108. 

This  is  an  interim  rate  extension.  It  is 
made  pursuant  to  the  authorities  as 
implemented  in  10  CFR  903.22(h)  and 
903.23(a). 

Background 

Southwestern  Power  Administration 
(Southwestern)  currently  has  marketing 
responsibihty  for  2.2  million  kilowatts 
of  power  from  24  multiple-purpose 
reservoir  projects,  with  power  facilities 
constmcted  and  operated  by  the  U.S. 
Army  Corps  of  Engineers,  generally  in 
all  or  portions  of  the  states  of  Arkansas. 
Kansas,  Louisiana.  Missouri,  Oklahoma 
and  Texas.  The  Integrated  System, 
composed  of  22  of  the  projects,  is 
interconnected  through  a  transmission 
system  presently  consisting  of  138-  and 
161-kV  high-voltage  transmission  lines, 
69-kV  transmission  lines,  and  numerous 
bulk  power  substations  and  switching 
stations.  In  addition,  contractual 
transmission  arrangements  provide  for 
integration  of  other  projects  into  the 
system. 

The  remaining  two  projects,  Sam 
Rayburn  Dam  and  Robert  Douglas 
Willis,  are  isolated  hydraulically  and 
electrically  from  the  Southwestern 
transmission  system,  and  their  power  is 
marketed  under  separate  contracts 
through  whit±  the  customer  purchases 
the  entire  power  output  of  the  project  at 
the  dam.  A  separate  Power  Repayment 
Study  (PRS)  is  prepared  for  each 


isolated  project,  and  each  has  a  special 
rate  which  is  not  a  part  of  this  study 
The  existing  rate  schedules  for  the 
Integrated  System  were  confirmed  and 
approved  on  a  final  basis  by  the  FERC 
on  September  18.  1991  for  the  period 
October  1 ,  1990  through  September  30. 
1994.  The  FY  1994  Integrated  System 
PRSs  indicate  the  need  for  a  minor  rate 
adjustment  of  $726,051  annually,  or  0.8 
percent. 

Pursuant  to  implementing  authority 
in  10  CFR  903(h)  and  903.23(a),  the 
Deputy  Secretary  of  Energy  may  extend 
a  FERC-approved  rate  on  an  interim 
basis.  The  Administrator,  Southwestern, 
published  notice  in  the  Federal  Register 
on  June  14, 1994,  59  FR  30583. 
announcing  a  15-day  period  for  public 
review  and  comment  concerning  the 
proposed  interim  rate  extension.  In 
addition,  informal  meetings  were  held 
with  customer  representatives  on 
Januar>'  12,  1994;  April  4. 1994;  and 
May  6,  1994.  Written  comments  were 
accepted  through  June  29,  1994.  No 
comments  on  the  proposed  interim 
extension  were  received.  * 

Discussion 

The  existing  Integrated  System  rates 
are  based  on  the  FY  1990  PRS.  PRSs 
have  been  completed  on  the  Integrated 
System  each  year  since  approval  of  the 
existing  rates.  Rate  changes  indicated  by 
the  PRSs  during  that  period  indic:ated 
the  need  for  a  minor  rate  increase  or 
decrease.  Since  the  revenue  changes 
reflected  by  the  PRSs  were  within  the 
plus-or-minus  two  percent  Rate 
Adjustment  Threshold  established  by 
Southwestern 's  Administrator  on  June 
23,  1987,  these  rate  adjustments  were 
deferred  in  the  best  interest  of  the 
government  and  provided  for  the  next 
year's  PRS  to  determine  the  appropriate 
level  of  revenues  needed  for  the  next 
rate  period. 

The  FY  1994  PRS  indicates  the  need 
for  a  minor  rate  increase  of  0.8  percent. 
As  has  been  the  case  since  the  existing 
rates  were  approved,  the  FY  1994  rate 
adjustment  needed  falls  within 
Southwestern "s  plus-or-minus  two 
percent  Rate  Adjustment  TTireshold  and 
would  normallV  be  deferred.  However, 
the  existing  rates  expire  on  September 
30,  1994.  Consequently,  Southwestern 
proposes  to  extend  the  existing  rates  for 
a  one-year  period  ending  September  30. 
1995,  on  £n  interim  basis  under  the 
implementation  authorities  noted  in  10 
CFR  903.22(h)  and  903..23(a). 

Southwestern  continues  to  make 
significant  progress  toward  repayment 
of  the  Federal  investment  in  the 
Integrated  System.  Through  FY  1993, 
status  of  repa\Tnent  for  the  Integrated 
System  was  $288,259,891.  which 
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represents  approximately  30  percent  of 
the  $971)634.103  Federal  investment  for 
^  the  Integrated  System.  The  status  has 
^intlfiased  almost  47  percent  since  the 
existing  rates  wore  placed  in  effet.t. 

Information  regarding  this  rate 
extension,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  Southwestern  Power 
Administration.  One  West  Third  Street. 
Tulsa.  Oklahoma  74101. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  extend  on 
an  interim  basis,  for  the  period  of  one 
year,  eff»?ctive  0<;tober  1.  1994.  the 
current  FERC-approved  Integrated 
System  Rates  for  the  sale  of  power  and 
energy. 

Issued  at  \Va«hinKton.  DC,  Auf^ust  29. 
1W4. 

VVilliant  H.  White. 
Di'puty  SeiTflary. 
IFR  Doc  <)4-23124  File«|»-15-94;8  45am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[NPOES  No  FLG830000;  FRL-6073-31 

Reissuance  of  the  National  Pollutant 
Discharge  Elimination  System 
(NPOES)  General  Permit  for  Petroleum 
Fuel  Contammated  Ground/Storm 
Waters  in  the  State  of  Florida 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  Reissuance  of  a 
NPDES  General  Permit  to  the  State  of 
Florida. 

SUMMARY:  The  Regional  Administrator, 
EPA,  Region  IV  intends  to  reissue  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permit  No.  FLG830000  to  facilities 
within  the  political  boundary  of  the 
State  of  Florida.  This  proposed  reissued 
NPDES  general  permit  proposes  effluent 
limitations,  prohibitions,  reporting 
requirements  and  other  conditions  on 
facilities  which  discharge 
unconlaminated  groundwater  associated 
with  dewatenng  or  treated  groundwater 
and/or  storm  water  incidental  to  the 
groundwater  cleanup  operation  which 
have  been  contaminated  by  automotive 
gasoline,  aviation  and/ or  diesel  fuels. 
This  permit  authorizes  discharges  from 
facilities  currently  located  in  and 
discharging  to  surface  waters  within  the 
political  boundary  of  the  State  of 
Florida,  and  any  new  treatment  facilities 


placed  in  operation  during  the  term  of 
this  permit. 

Except  for  faciKties  meeting  the 
conditions  of  Part  1.3.  written  notice  of 
intent  to  be  covered  by  the  reissued 
NPDES  general  permit  shall  be  provided 
to  the  Permit  Issuing  Authority  prior  to 
initiation  of  any  discharge  to  waters  of 
the  United  States.  For  facilities  that 
must  submit  a  Notice  of  Intent  (NOI), 
coverage  by  this  NPDES  general  permit 
is  authorized  upon  receipt  of  written 
notification  of  coverage  from  the  Permit 
Issuing  Authority.  The  proposed 
reissued  permit  contains  limitations  on 
the  amounts  of  pollutants  allowed  to  be 
discharged  and  was  drafted  in 
accordance  with  the  provisions  of  the 
Clean  Water  Act  (33  U.S.C.  1251  «?f  seq) 
and  other  lawful  standards  and 
regulations.  The  pollutant  limitations 
and  other  permit  conditions  are 
tentative  and  open  to  comment  from  the 
public. 

ADDRESSES:  Persons  wishing  to 
comment  upon  or  object  to  any  a.specfs 
of  a  specific  permit  reissuance  or 
wishing  to  request  a  public  hearing,  are 
invited  to  submit  same  in  writing  within 
thirty  (30)  days  of  this  notice  to  the 
Office  of  Public  Affairs.  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE..  Atlanta,  Georgia  30365, 
Attention;  Ms.  Lena  Scott,  Public  Notice 
Coordinator.  Pursuant  to  40  CFR  124  13. 
any  person  who  believes  that  any  permit 
condition  is  inappropriate  must  raise  all 
reasonably  ascertainable  issues  and 
position,  by  the  close  of  the  comment 
period.  The  public  notice  number  and 
NPDES  number  should  be  included  in 
the  first  page  of  comments.  All 
comments  received  within  the  30-day 
period  will  be  considered  in  the 
formulation  of  a  final  determination 
regarding  the  reissuance  of  this  NPDES 
general  permit.  Also,  within  the  30-day 
period  any  interested  person  may 
request  a  public  hearing.  Where  there  is 
a  significant  degree  of  public  interest  in 
the  proposed  general  permit  reissuance, 
the  EPA  Regional  Administrator  will 
schedule  and  hold  a  public  hearing 
which  would  be  formally  announced  in 
accordance  with  40  CFR  124.10  and 
124.12. 

After  consideration  of  all  written 
comments  and  the  requirements  and 
policies  in  the  Act  and  appropriate 
regulations,  the  EPA  Regional 
Administrator  will  make  a 
determination  regarding  the  reissuance 
of  this  NPDES  general  permit.  If  the 
determination  is  substantially 
unchanged  from  that  announced  by  this 
notice,  the  EPA  Regional  Administrator 
will  so  notify  all  persons  submitting 
written  comments.  If  the  determination 


is  substantially  changed,  the  EPA 
Regional  Administrator  will  issue  a 
public  notice  indicating  the  revised 
determination.  A  formal  hearing  is 
available  to  challenge  any  NPDES 
permit  issued  under  40  CFR  124.14 
except  for  a  general  permit.  Persons 
affected  by  a  general  permit  may  not 
challenge  the  conditions  of  a  general 
permit  as  a  right  in  further  agency 
proceedings. 

They  may  instead  either  challenge  the 
general  permit  in  court,  or  apply  for  an 
individual  permit  under  40  CFR  122.21 
as  authorized  at  40  CFR  122.28  and  then 
request  a  formal  hearing  on  the  issuance 
or  denial  of  an  individual  permit.  The 
administrative  record,  including  draft 
NPDES  general  permit,  fact  sheet,  state 
certification,  comments  received,  and 
additional  information  are  available  by 
writing  the  EPA,  Region  IV.  or  for 
review  and  copying  at  345  Courtland 
St.,  NE.,  Atlanta,  Georgia  30365. 
between  the  hours  of  8.15  a.m.  and  4.30 
p.m..  Monday  through  Friday.  Copies 
will  be  provided  at  a  nominal  charge  per 
page.  Additional  information 
concerning  the  permit  may  be  obtained 
at  the  address  and  during  the  hours 
noted  above:  Ms.  Lena  Scott,  Public 
Notice  Coordinator,  404/347-3004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Cole,  Environmental  Engineer. 
Water  Permits  and  Enforcement  Branch, 
Water  Management  Division.  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365,  (404)  347-3012  ext.  2948. 

SUPPLEMENTARY  INFORMATION: 

r.  Introduction 

On  Thursday,  August  25,  1988  (53  FR 
32442).  EPA.  Region  IV  proposed  the 
issuance  of  the  draft  NPDES  General 
Permit.  During  the  30-day  comment 
period,  a  request  for  an  exlension  of  the 
comment  period  was  received,  and  on 
Tuesday.  October  25.  1988  (53  FR 
43035),  the  comment  period  was 
extended  to  November  15,  1988.  On 
Monday,  July  17,  1989  (54  FR  29986), 
EPA,  Region  IV  issued  the  Final  NPDES" 
General  Permit  for  Petroleum  Fuel 
Contaminated  Ground/Storm  Waters  in 
the  State  of  Florida. 

On  Friday.  February  22,  1991  (56  FR 
7379).  EPa!  Region  IV  published  a 
notice  of  the  proposed  modification  to 
the  NPDES  General  Permit  for 
Petroleum  Fuel  Contaminated  Ground/ 
Storm  Waters  in  the  State  of  Florida  (56 
FR  7379).  On  Thursday.  August  29. 


1991  (56  FR  42736).  the  final 
modification  was  issued. 
Patrick  M.  Tobin. 

Deputy  Regional  Administrator. 

General  Permit  to  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  as  amended  (33 
U.S.C.  1251  ef  seq..  the  "Act"). 

Discharges  of  unconlaminated 
groundwater  from  dewatering  activities, 
treated  groundwater  and  incidental 
storm  water,  which  are  contaminated 
with  gasoline  or  aviation  fuel,  are 
authorized  to  discharge  to  waters  of  the 
United  States  within  the  State  of  Florida 
in  accordance  with  effluent  limitations, 
monitoring  requirements  and  other 


conditions  set  forth  herein.  This  draft 
permit  consists  of  Part  I,  Part  II.  Part  III. 
Part  IV,  and  Part  V.  This  is  immediately 
followed  by  a  fact  sheet  which  goes  into 
detail  concerning  the  reissuance  of  this 
permit.  This  permit  shall  become 

effective  on , .  This 

permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
Eastern  Daylight  Savings  Time,  on 

'. .  19 . 

Allan  E.  Antley, 

Associate  Division  Director.  Water 

Management  Division. 

Parti 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

Existing  Sources  and  New 
Dischargers. 


1.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 
through  the  term  of  this  permit,  the 
permittee  is  authorized  to  discharge 
treated  groundwater  and  storm  water 
that  has  been  contaminated  by 
Automotive  Gasoline.  It  is  anticipated 
that  these  contaminated  waters  will  be 
treated  by  air  stripping,  followed  by 
activated  carbon  adsorption,  if 
necessary,  or  equivalent  treatment  to 
meet  the  following  effluent  limitations. 

Such  discharges  shall  be  lim.ited  and 
monitored  by  the  permittee  as  specified 
below: 


Effluent  characteristic 


Report  .... 


Flow.  MGD  

Benzene,  m9'I 

"Total  lead,  ng/)  

pH.  standard  units 

Acute  wtTole  effluent  toxicity 

'Monitoring  for  ttiis  parameter  is  required  only  when  contamination  results  from  leaded  fuel. 


Discharge  liTiitations 


Daily  avg 


Daily  Max 


Report 

1.0  

30.0  

See  below 


f^onitoring  requirements 


Measurement 
frequency 


Continuous 

l,'rTX)nth  

1/month  


See  part  V 


Sample  t>  pe 


Flowmeter 

Grab 

Grab 

Grab. 


An  LC50  of  100%  or  less  in  a  test  of 
96  hours  duration  or  less  will  constitute 
a  violation  of  Florida  Administrative 
Code  (FAC)  (July  11.  1993)  §17- 
4.244(3)(a)  and  the  terms  of  this  permit. 
The  testing  for  this  requirement  must 
conform  with  Part  V  of  this  permit. 

For  fresh  waters  and  coastal  waters, 
the  pH  of  the  effluent  shall  not  be 
lowered  to  less  than  6.0  units  for  fresh 
waters,  or  less  than  6.5  units  for  marine 
waters,  or  raised  above  8.5  units,  unless 
the  permittee  submits  natural 
background  data  in  the  NOI  request 
confirming  a  natural  background  pH 
outside  of  this  range.  If  natural 
background  of  the  receiving  water,  as 
revealed  by  sampling  data  from  the 
permittee  in  the  NOI  request,  is 
determined  to  be  less  than  6.0  units  for 
fresh  waters,  or  less  than  6.5  units  in 
marine  waters,  the  pH  shall  not  vary 
below  natural  background  or  vary  more 
than  one  (1)  unit  above  natural 
background  for  fresh  and  coastal  waters. 


If  natural  background  of  the  receiving 
water,  as  revealed  by  sampling  data 
from  the  permittee  in  the  NOI  request, 
is  determined  to  be  higher  than  8.5 
units,  the  pH  shall  not  vary  above 
natural  background  or  vary  more  than 
one  (1)  unit  below  natural  background 
of  fresh  and  coastal  waters.  The 
acceptable  pH  range  will  be  included  in 
the  letter  granting  permit  coverage  and 
on  the  DMR.  The  pH  shall  be  monitored 
once  every  month  by  grab  sample,  or 
continuously  with  a  recorder.  (See  item 
I.B.4). 

In  accordance  with  FAC  §  1 7- 
302.500(l)(a-c)(4-25-93).  the  discharge 
shall  at  all  times  be  free  from  floating 
solids,  visible  foam,  turbidity,  or  visible 
oil  in  such  ai'iounts  as  to  form 
nuisances  on  surface  waters. 

Samples  taken  in  compliance  with  the 
monitoring  requirements  specified 
above  shall  be  taken  at  the  following 
local  ion(s):  Nearest  accessible  point 
after  final  treatment  but  prior  to  actual 


discharge  or  mixing  with  the  receiving 
waters. 

A.  Effluent  Limitations  and  Monitoring 
Requirements 

Existing  Sources  and  New 
Dischargers. 

2.  During  the  period  beginning  on  the 
effective  date  of  the  permit  and  lasting 
through  the  term  of  this  permit,  the 
permittee  is  authorized  to  discharge 
treated  groundwater  and  storm  water 
ihat  has  been  contaminated  by  Aviation 
Gasoline,  Jet  Fuel  or  Diesel. 

It  is  anticipated  that  these 
contaminated  waters  will  be  treated  bv 
air  stripping,  followed  by  activated 
carbon  adsorption,  if  necessar\\  or. 
equivalent  treatment  to  meet  the 
following  effluent  limitations.  Such 
discharges  shall  be  limited  and 
monitored  by  the  permittee  as  specified 
below: 


Effluent  characteristic 


Flow.  N/IGD  

Benzene,  ng/l  

Naphthalene,  jig/1 

lOtal  lead,  ng/l'  

pH.  standard  units  (SUs) 


Discharge  limitations 


Daily  average 


Report 


Daily  maximum 


Report 

1.0 

100.0  . 
30.0  ... 
{') 


Monitoring  requirements 


Measurement 
frequency 


Continuous 

1/month 

1/month 

1/month  

e)  


Sample  r>pe 


Flowmeter. 
Grab. 
Grab. 
Grab 
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Discharge  limitations 

Monitonng  requirements 

EWuem  characterstic 

Oatty  average 

Darty  maximum 

Measurement 
frequency 

Sample  type 

Acute  wt>ot«  efffuefit  toxica 

— 

P) ...-. 

(2) 

Grab. 

'  Monitormg  lor  tt«s  parameter  rs  required  onty  iwhen  contamination  results  from  leaded  fuel 
fSeePanlA  1 
'See  Part  V. 


An  LC^,)  uf  1U0%  ur  less  in  a  tr>st  of 
9H  hours  dnr^lii-n  nr  l»"ss  will  ixjnstitutp 
a  vii>lafion  of  FAC  (fuly  11.  \<^'i.i)  §  17- 
4.244(3)(a)  ami  the  terms  ni  this  (lennit 
The  tesfinp  lor  this  rfiquimi^irril  must 
(onfcriij  with  Part  V  cf  this  y.  nnil. 

The  fHTiviiJtPO  ".hall  r.omply  with  th»^ 
»dme  p}!  requirt?nicnfs  fur  thi>  Prrrt  I. A  2 
as  in  Par.  I.A.I. 


The  pfl  shill  Ire  monitorcri  om,e  every 
month  by       '  pic,  omxiiIiKiously 

with  a  r;x  '  eitrmlti^l 

hi  aciurdance  wiih  FAC  fi  '.  .'- 
J02.50C())(a  c),  th.    "      '  'illatall 
times  l)',«  fret' fron.  '-  visible 
foam,  furbiditv.  or  vi.i.i4«  uii  ir  such 
amounts  .is  to  form  uni.cjnr f    on  surfar.'e 
waters. 

San)pl»'s  t»knn  in  tomph.r.. »  with  the 
monitonnit  rnquir.:iriHnts  sj'i'  ..Hed 
above  shall  bi*  tSKrn  .it  the  f":!.>iving 
l(X'^tion's):  Nc.ut^st  .ict>:ssi>>lf  jioiut 
after  nnal  lrtiai.ii>u>t  iiul  pnui  to  .ictual 
dischar?*"  or  mixing  with  i'jc  uh  r>iving 
watr*^. 

A.  Efflufni  Unntattof  s  ami  MnnUoimn 
HrquirPiiifms 

3  During  the  penwl  bi^vjr  itij;  un  the 
tifertive  d.ile  of  th  "        ''     'i  jg 

through  the  tpmi  i  ■ 
permittee  is  a^.  •   •■ 

prodiiLt'd  grou: / 

noncontanitnatod  site  activity  whir  h 
dis<;h.t         ■ 

oflh.   .  I 

values  ior  th«  pamunMi'rs  li.sttvi  inilnw 
do  not  exceed  any  «'f  the  siTer'tiiiip, 
values  belovv.  nLfori:  disdiarpt?  (jf 

V'  •■    ■      '  ■         ■■         '  ■  ''  ">' 

Sr. ■  .       ■  '.:.s  iii 

the  pri-};i)se<l  discharge  water  'jhjiil  lie 

porfornied  to  determine  if 

I  nnlamination  exists  from  other  siuin.rrs 

Minimum  reporting  roquiremeiits  for 
.dl  prt)duf.i;(J  groundwater  disih.utjors. 

The  efflui^nt  shall  be  sampler!  al  the 
final  effluent  Ixjfore  the  commeur  emont 
of  discharge  and  once. every  six  months 
for  the  life  of  the  projrwrt  to  m;)iiit;on 
continued  coverage  under  this  general 
permit.  The  effluent  shall  l)e  sampled 
for  the  parameters  listed  below  and  the 
analytical  resuhs  obtained  shall  be 
submitted  to  EPA  at  the  address  given 
in  Part  III.A 


Parameter 

Daily  maximum 

Total  organic  cartx>n 

Report,  mgrt. 

pH - 

Report,  stand- 

ard urit3. 

Total  recoveiable  mercury    . 

Report,  jig/l 

Total  roco»ercible  cadmium 

Report,  ng/l 

Total  recoverable  copper  ... 

Report,  yg/l 

Total  recoverable  lead  

Report  ug/l. 

Total  recoverable  iinc 

Report.  i.Qn. 

Total  recoverable  chriVi-.iom 

Report,  pg/l 

(Hex) 

Benzene  

Report,  pg/1. 

Naphtfujlane 

Report.  »ig/l 

Reported  an.«lvti<  <il  test  results  for  the 
para.iicters  listed  above  exrxMidiug  any 
of  the  screening  valu<  s  listed  below 
shall  be  considered  an  indir.<ition  of 
contamination  from  sources  olhi>r  Ihaii 
petroleum  fuels: 


Indicator  it  discharge  is 

ir.lo — 

Pa'amefer 

Fresh  wa 

Marine  wa- 

lers 

ters 

Total  otijai  lie  car- 

10.0  mg^  . 

10.0  mg/l 

lx.n 

pH.  SUs 

eo— 85   .. 

s.b~a.5 

T.vai  recovtrafe 

0  012  ji'j/1 

0.C25  (iQ/l 

1                ?r3t;!e 

9  3  pgl 

9  3iig/1 

1    .              .;rafjle 

2*9  Mg/» 

2.9  ug/I 

toj^je.. 

Total  rev.o./;,iable 

0.03  mijA  . 

5  6  ug/l 

lead.  - 

Toiai  recovoiaLle 

8£.0m9/1   . 

86  0  (i()f  1 

/'nc. 

Totil  rcccvctatile 

11  Opg/i  . 

£0  0  'Jtyi 

chir,iT«iom 

(Hexavatenf) 

Ean/ene   

1.0  MQ/I   . 

1  0  pq.T 

fvtaptithalene 

100.0  uQl 

ICC.i)  )tg!i 

If  <ir.v  uf  thr;  an.iKtical  !i:,'.  i..iulls 
r:xcei;d  ibe  abovt  s.  n  ening  values, 
discharge  is  not  authorized  by  this 
permit.  S<;c  p.^ragr.'iph  I.A.:J.b  for  further 
j:iiidinrN». 

In  aricrtrda.irie  with  FAC  17- 
30:i.500(l)(a-c),  the  di.scharge  shall  at 
all  times  lie  free  from  floating  solids, 
visible  foam,  turliidity,  or  visible  oil  in 
su<:h  amounts  as  to  form  niiis.mces  on 
surface  waters. 

All  disch.irges  must  comply  with  the 
following  pennit  requirements: 

(a)  If  analytical  tests  of  Part  I.A.3 
reveal  excessive  benzene  and 
naphthalene  concentrations  indicative 


of  contaminatiun  from  petroleum  fuels, 
anri  the  discharge  will  occur  for  thirty 
(30)  days  or  less,  the  permillee  shall 
r:omply  only  with  the  appli(.:able 
effluent  limitations  a.nd  monitoring 
requirements  in  Part  1.A.1  or  I. A. 2  for 
benzene.  pH,  and/ or  naphthdleue  and 
total  lead.  The  commenceir.ent  of  the 
Part  V  bioiiionitoring  prtigram  and  Part 
I.B.3  KPA  method  624  and  ti25  (one  time 
analysis)  is  not  required  for  this  short- 
term  activity.  Oue  (1)  grab  sample  shall 
be  analyzed  per  seven  (7)  days  during 
the  discharge  period,  and  the  total 
volume  dischargee!  shall  be  recorder! 
For  di£!  Iiarges  contaminated  by 
petrok.um  fuels  that  last  for  less  than  a 
week,  daily  monitoring  will  he  nxjuired 
for  the  applicable  parameters.  Upon 
receipt  of  written  EPA  notification  of 
crjverage  that  the  NOI  request  is 
complete,  these  short-term  discharges 
may  commence.  Discharge  Monitoring 
Reports  shall  be  submitted  to  EPA 
within  thirty  (30)  days  after  termination 
(if  the  «lisch;irge. 

(b)  If  contamination  from  soun,i»s 
(ithcr  th.m  petroleum  contimination 
•Iocs  exi-^t,  as  indictUi.d  bj'  the  results  of 
tiie  analytiiial  li;sts  required  by  Part  I. 
A. 3  above,  the  di.si  hargo  is  not  «:i>veied 
by  this  general  p<;rmit.  The  operator 
shall  ap})ly  for  an  individual  NPOFS 
permit  at  lea.st  niucty  (IZO)  d^ys  {.rioj  to 
tnc  dalu  a  ilis<  harge  to  wal0i.>  r)f  the 
United  Mjles  is  c\poclcd.  No  dis-'harge 
is  i).;riiiissible  wiihoiil  an  efftK.tive 
Nl'PK.S  permit. 

(c)  If  uri.rlyticiil  te.sis  leveal  ro 

«  onlamin.ition  exists  fr(;in  petrcleuin 
fuels  or  soun;es  otiier  than  [.H^troleum 
contamination  as  a  result  of  the  required 
anal)1ic3l  s«  reening  tests  roquir»;d  in 
Frtrt  i,  A. 3,  the  pcrniiitee  cm  commence 
disi  hiirge  immi;dialely  .md  is  covered 
by  this  permit  wiihout  havi.'ig  to  submit 
an  NOI  r. -quest  for  coverage  to  EPA, 
Kiigion  IV.  A  short  summary  of  the 
proposed  activity  and  copy  *A  these 
analj-tical  tests  shall  be  sent  to  the  same 
address  specified  in  Part  III.A  at  Irvist  (1) 
one  wi;ek  before  discharge  begins.  These 
analytical  te^ts  shall  be  kept  ou  nih; 
during  discharge  and  made  available  to 
EPA,  if  reque.sted.  Additionally,  no 
Discharge  Monitoring  Rt^port  (DMR) 
forms  are  required  to  be  submitted  to 
EPA.  Region  IV. 


B.  Other  Requirements 

1.  Any  more  frequent  effluent 
discharge  monitoring  required  by  the 
Florida  Department  of  Environmental 
Protection  (FDEP)  for  the  parameters 
limited  in  this  permit,  or  different 
parameters,  shall  be  reported  to  the 
Permit  Issuing  Authority  in  accordance 
with  the  requirements  of  Part  III  of  this 
permit. 

2.  Effluent  limitations  for  combining 
contaminated  groundwater  pumped  to 
above-ground  storage  tanks  with 
contaminated  groundwater  from  the 
site's  recovery  wells:  The  permittee 
shall  notify  FDEP  of  any  intent  to 
combine  contaminated  groundwater 
pumped  to  above-ground  storage  tanks 
with  contaminated  groundwater  from 
the  recovery  well.  Approval  of  this 
combined  effluent  discharge  by  FDEP 
will  constitute  approval  to  apply  for 
coverage  under  this  permit. 

3.  Within  sixty  (60)  days  of  the 
effective  date  of  this  permit  or  startup  of 
discharge  the  permittee  shall  also 
submit  the  results  of  the  following 
analyses.  These  analyses  shall  be 
performed  on  a  representative  sample  of 
the  groundwater  effluent  discharge, 
taken  after  final  treatment. 

Required  analyses  (one  time  only): 

a.  EPA  Method  625 — Acid  and  base/ 
neutral  extractable  organics 

b.  EPA  Method  624— Purgeable 
Organics 

If  such  analyses  required  in  Part  B.3 
above  reveal  toxic  pollutants  other  than 
those  regulated  in  Part  I. A.  or 
subsequent  Whole  Effluent  Toxicity 
(WET)  tests  reveal  an  LC50  of  100%  or 
less  in  a  test  of  96  hours  duration  or 
less,  coverage  under  this  general  permit 
will  be  reviewed  for  termination  by  EPA 
Region  IV  Enforcement  Section. 

4.  If  the  pH  is  monitored 
continuously,  the  pH  values  shall  not 
deviate  outside  the  required  range  more 
than  1%  of  the  time  in  any  calendar 
month:  and  no  individual  excursion 
shall  e.xceed  60  minutes.  An 
"excursion"  is  an  unintentional  and 
temporary  incident  in  which  the  pH 
value  of  discharge  wastewater  exceeds 
the  range  set  forth  in  this  permit. 

C.  Tesf  Procedures 

1.  In  performing  the  analysis  for  the 
dissolved  constituents  in  the  surface 
water  and  groundwater,  the  permittee 
shall  use  the  guidelines  recommended 
and  described  in  F,\C  Sections  17- 
7'^0.600(8)[a-d]  of  the  Petroleum 
Contamination  Cleanup  Criteria  (PCCC). 
amended  February  20.  1990,  or  the  most 
current  edition. 

2.  If  the  petroleum  contamination  is 
from  a  petroleum  fuel  in  which  the 


source  of  contamination  has  not  been 
identified,  the  groundwater  shall  be 
analyzed  (using  the  recommended 
methods)  for  the  following  parameters 
as  described  in  FAC  Section 
17.770.600(8)(c)l,  of  the  PCCC. 
amended  February  20,  1990,  or  the  most 
current  edition: 


a.  Lead 


(EPA  Method  239,2 
or  Standard  Meth- 
od 304). 

(EPA  Method  624). 

(EPA  Method  625). 


(EPA  Methods  624 
and  625). 


b.  Priority  Pollutant 
Volatile  Organics. 

c.  Priority  Pollutant 
Extractable 
Organics. 

d.  Non-Priority  Pol- 
lutant Organics 
(with  GC/MS 
Peaks  greater  than 
10  ppb). 

D.  Schedule  of  Compliance 

1.  The  permittee  shall  achieve 
compliance  with  the  effluent  limitations 
specified  for  discharges  in  accordance 
with  the  following  schedule: 

Permittees  with  Revoked  Individual 
Permits: 
Operational  level  attained — Upon 
Receipt  of  Notification  of  Coverage 
New  Dischargers: 
Operational  level  attained — Upon 
Commencement  of  Discharge 

2.  No  later  than  fourteen  (14)  calendar 
days  after  any  date  identified  in  the 
above  schedule  of  compliance  the 
permittee  shall  submit  either  a  report  of 
progress  or,  in  the  case  of  specific 
actions  being  required  by  identified 
dates,  a  written  notice  of  compliance  or 
noncompliance.  In  the  latter  case,  the 
notice  shall  include  the  cause  of 
noncom.pliance,  any  remedial  actions 
taken,  and  the  probability  of  meeting  the 
next  scheduled  requirement. 

Partll 

Standard  Conditions  for  NTDES 
Permits 

Section  A.  General  Conditions 

1.  Duty  To  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  pennit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Clean  Water  Act  and  is  grounds 
for  enforcement  action;  for  permit 
termination,  revocation  and  reissuance, 
or  modification;  or  for  denial  of  a  permit 
renewal  application. 

2.  Penalties  for  Violations  of  Permit 
Conditions 

Any  person  who  violates  a  permit 
condition  is  subject  to  a  civil  penalty 
not  to  exceed  525,000  per  day  of  such 
violation.  Any  person  who  willfully  or 


negligeiitly  violates  permit  conditions  is 
subject  to  a  fine  of  up  to  $50,000  per  day 
of  violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both.  Any  person 
who  knowingly  violates  permit 
conditions  is  subject  to  criminal 
penalties  of  $5,000  to  50,000  per  day  of 
violation,  or  imprisonment  for  not  more 
than  3  years,  or  both.  Also,  any  person 
who  violates  a  permit  condition  mav  be 
assessed  an  administrative  penalty  not 
to  exceed  $10,000  per  violation  with  the 
maximum  not  to  exceed  $125,000.  [Ref: 
CFR  122.41(a)]. 

3 .  Duty  To  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  fikelihood  of 
adversely  affecting  human  health  or  the 
environment. 

4.  Duty  To  Reapply 

Where  EPA  is  the  Permit  Issuing 
Authority  (PIA),  the  terms  and 
conditions  of  this  permit  are 
automatically  continued  in  accordance 
with  40  CFR  122.6,  only  where  the 
permittee  has  submitted  a  timely  and 
complete  Notice  of  Intent  180  days  prior 
to  expiration  of  this  permit,  and  the  PIA 
is  unable  through  no  fault  of  the 
permittee  to  issue  a  new  permit  before 
the  expiration  date. 

5.  Permit  Modification 

After  notice  and  opportunity  for  a 
hearing,  this  permit  may  be  modified, 
terminated,  or  revoked  for  cause  (as 
described  in  40  CFR  122.62  et  seq  ) 
including,  but  not  limited  to,  the 
following: 

a.  Violation  of  any  terms  or  conditions 
of  this  permit; 

b.  Obtaining  this  permit  by 
misrepresentation  or  failure  to  disclose 
fully  all  relevant  facts; 

c.  A  change  in  any  conditions  that 
requires  either  temporary  interruption 
or  elimination  of  the  permitted 
discharge:  or 

d.  Information  newly  acquired  by  the 
.■\gency  indicating  the  discharge  poses  a 
threat  to  human  health  or  welfare. 

If  the  permittee  believes  that  any  past 
or  planned  activity  would  be  cause  for 
modification  or  revocation  and 
reissuance  under  40  CFR  122.62.  the 
permittee  must  report  such  information 
to  the  Permit  Issuing  Authority.  The 
submittal  of  a  new  application  may  be 
required  of  the  permittee.  The  filing  of 
a  request  by  the  permittee  for  a  permit 
modification,  revocation  and  reissuance, 
or  termination,  or  a  notification  of 
planned  changes  or  anticipated 
noncompliance,  does  not  stay  any 
permit  condition. 
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6.  Toxic  Pollutants 
NotwithstandiiiR  I'aniRraph  A  -4, 

ubov«5,  if  a  toxic  effluent  slajidard  or 
prohibition  (including  any  s<.hodulo  of 
compliance  specified  in  sucJi  cfflunnt 
standard  or  prohibition)  is  estahiishtHi 
under  Stxnion  307{.i)  of  the  Art  for  a 
toxic  pollutant  whi(Ji  is  pn^siuit  in  thn 
discharj^e  and  such  standard  or 
prohibition  is  more  stringent  than  any 
limitation  for  such  pollutant  in  this 
pcnnit,  this  permit  shall  be  nio<lin*Hl  or 
revoked  ontl  reissued  to  conform  to  the 
toxic  effliKMit  standard  or  prohibition 
and  the  pennittee  so  notiPied 

7.  (livil  and  Criminal  Liability 

Except  as  provided  in  permit 
conditions  on  "Bypassing"  Sot.lion  B, 
Paragraph  B-3,  nothing  in  this  pennit 
shall  be  construed  to  relieve  the 
permittee  from  civil  or  criminal. 
penalties  for  noncompliance. 

8.  Oil  and  Hazardous  Substanco 
Liability 

Nothing  in  this  pennit  shall  b«> 
ixjnstrued  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilititn,  or 
penalties  to  whu  h  the  permittee  is  or 
may  be  mibtect  under  Sm:tion  311  of  the 
Act 

M  .State  Uws 

Nothing  in  this  p<;rniit  shall  Itc 
construed  to  prechule  the  institution  of 
any  legal  actioa  or  relievo  the  jjennittee 
from  any  responsibilities,  liabiliti(!S,  or 
penalties  established  pursuant  to  any 
appiicabli;  .State  law  or  regulation  under 
authority  pre.served  by  .Se<:tion  510  of 
the  Act 

in  fVoperty  Rights 

The  issuant^  of  this  p«!rniit  doos  not 
lonvev  any  pmperty  rights  of  any  sort, 
or  any  exchi^ive  privileges,  nor  dix^s  it 
authorize  any  injury  to  private  propt;rty 
or  any  invasion  of  personal  rights,  nor 
any  uifriiigeinent  of  Federal,  Sf.ite  or 
local  laws  or  regulations 

1 1.  .S^nrraliility 

I  he  provisions  of  this  permit  .ire 
severable,  and  if  any  provision  of  this 
permit,  or  the  .ipplication  of  any 
provision  ol  this  periiiil  to  .iiiy 
I  ircumstaiue,  is  held  invalid,  the 
application  of  such  provision  to  other 
cin  iiinstaiic«!s,  and  the  remainder  of 
this  permit,  shall  not  lie  aflei:leil 
Ihen'by. 

iZ.  Duty  to  Provide  Infomiation 

The  permittee  shall  furnish  to  the 
Permit  Issuing  Authority,  within  a 
reasonable  lime,  any  infurinatioii  which 
the  Permit  Issuing  Authority  may 


request  to  determine  whether  cause 
exists  for  mmlifying,  n>vok.ing  and 
n^issuing,  or  terminating  this  p«;rmit  or 
to  determine  compliance  with  this 
permit.  Tlio  permittee  shall  also  furnish 
to  the  Permit  Issuing  Authority  upon 
request,  copies  of  records  required  to  be 
kept  by  this  permit. 

Soi  tion  B.  Operation  and  Maintcnanuf 
of  Pollution  Controls 

1.  Proper  Operation  and  Maintenance 

The  perniitttie  shnll  at  all  times 
properly  n|M!ralc  and  maintain  all 
facilhies  and  systems  of  tn-atinent  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  also 
includes  ad»xjuate  lalxiratury  controls 
and  appropnate  quality  assurance 
procedures.  This  provision  requires  the 
operation  of  back-up  or  auxiliary 
facilities  or  similar  systems  which  are 
installed  by  a  permittee  only  when  the 
operation  is  necessary  to  achieve 
compliance  with  the  conditions  of  the 
pennit. 

2.  Need  to  Halt  or  Reduce  nut  a  L)efens)> 

It  shall  nut  be  a  defense  for  a 
pennittee  in  .in  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  pennitted  activity  in  order  to 
maintain  complian<re  with  the  i^jndition 
of  this  pennit. 

3  Bypass  of  Trtiatment  Facilities 

.1.  Definitions 

(1)  Bypass  nutans  the  intentional 
•liversion  of  waste-streams  from  any 
porlii<M  of  a  treatment  facility,  which  is 
not  a  desi»;iie«i  or  establish«>d  operating 
nuMle  for  the  fa«;inty. 

(2)  .S/H.« Tf?  proprrty  (laitini^t^  means 
sub.stanlial  uhysi«al  daniap*  to  properly, 
d.i!ii,!i;e  to  the  treatment  fa<i lilies  whu  h 
causes  them  to  lM><ume  inoperable,  or 
substantial  nml  permanent  loss  of 
natural  ri,'sourtx»s  which  can  n^asonably 
Im'  expei  led  to  iK  cur  in  the  abseiiie  of 

a  bypass.  Sivi-re  property  rianinge  diu's 
not  mean  iH.onomic  lo&s  caused  by 
<l(;iays  in  prixlucrtiuii. 

b.  Uypa.ss  not  exce<;diiig  limitations. 
The  perniitlee  may  allow  any  bypass 

I.I  o«  rur  whii.li  ili»eh  not  cause  effluent 
liiiiil.itions  to  bt!  exceeded,  but  only  if 
It  al.so  is  for  essential  maintenaiir^e  to 
assure  efficient  ojw^ration.  These 
bypasses  are  not  siibjei  t  to  the 
prinisions  of  Paragraphs  c.  ami  d.  of 
this  S4M  tion. 

c.  Notiix 

(1)  Aiilicipateil  bypass.  If  the 
permittee  knows  in  advance  of  the  need 
for  a  bypass,  it  shall  submit  prior  notice. 


if  possible  at  least  ten  days  before  the 
date  of  the  bypass;  including  an 
evaluation  of  the  anticipated  quality  and 
effect  of  the  bypass. 

(2)  Unanticipated  bypass.  The 
permittee  shall  submit  notice  of  rn 
unanticipated  bypass  as  required  in 
.Section  D,  P.ingraph  D-4  (24-hour 
notice). 

d  Prohibition  of  bypass. 

(1)  Bypa.ss  is  prohiliited  and  the 
Permit  Issuing  Authority  may  take 
enforcement  action  against  a  permittee 
for  bypass,  unless: 

( i)  Bypass  was  unavoiil.ihlc  to  prevent 
loss  of  life,  personal  injury,  or  severe 
and  extensive  property  damage; 

(b)  There  were  no  feasible  alternatives 
to  the  bypass,  such  as  maintenance  of 
sufficient  reserve  holding  capacity,  the 
use  of  auxiliary  treatment  facilities, 
retention  of  untreate«l  wastes,  waste 
hauling,  or  maintenance  during  nonnal 
periods  of  equipment  downtime.  This 
con<iition  is  not  satisfied  if  adequate 
back-up  equipment  should  have  been 
installed  in  the  exercise  of  reasonable 
engineering  judgment  to  prevent  a 
bypass  which  occurred  daring  normal 
periods  of  equipment  downtime  or 
preventive  maintenance;  and 

(c)  The  pennittee  submitted  notices  as 
required  under  Paragraph  c.  of  this 
section. 

(2)  The  Permit  Issuing  Authority  may, 
within  its  authority,  approve  an 
anticipated  bypass,  after  considering  its 
adverse  efft»cts,  if  the  Permit  Issuing 
Authority  determines  that  it  will  mei^t 
the  three  i  onditions  liste<l  above  in 
Paragraph  d.(l)  of  this  se«tion. 

4.  Upsets 

"L)ps<n"'  means  an  exceptional 
incident  in  which  there  is  unintentional 
uni\  temporary  noncomplianci!  with 
tiMlinology  b<).sed  permit  effluent 
limitations  l)e<:ause  of  fat  trirs  Ixtyontl 
the  control  tif  the  permituw.  An  ups»«t 
dofvs  not  include  noncompliance  to  the 
extent  caused  by  operati(jnal  error. 
iinpn>perly  designee!  treatment 
facilities,  inadequate  treafnu'ot 
facilities,  lack  tjf  preventive 
maintenance,  or  careless  or  impro|)er 
operation.  An  upset  constitutes  an 
aflirniative  defense  to  an  action  broiijjlit 
for  noiiconipii.ince  with  su(  h 
te«:hnology  based  permit  limitation  if 
the  requirements  of  40  CKR  122.41(n)(3) 
an;  met  (Note  that  this  provision  does 
not  apply  to  water  quality 
requirements.) 

."i.  Removed  Sulistances 

This  permit  does  not  authorize 
discharge  of  solids,  sludge,  filter 
backwash,  or  other  pollutants  removal 
in  the  course  of  treatment  or  I'ontrol  of 


wastewaters  to  waters  of  tb«»  United 
.States  iiiiless  spMnftcally  liraitetl  in  Part 
1. 

SiHTtion  C.  Monitoring  and  Hfiorifs 

1 .  Repn;sentative  SampUug 

.Samplts  and  mei»surt?m»>nfs  taken  as 
requinnl  herein  shaJl  be  rvpresentative 
of  the  volume  and  natiire  of  th« 
monitored  discharge.  All  samphe-s  shall 
lie  taken  at  the  monitoring  pui.nls 
specified  in  this  permit  and.  unless 
otherwise  specified,  before  the  efHweni 
joins  or  is  diluted  by  any  other 
wastifstreara,  bociy  of  water,  or 
sul)stanii».  Monitoring  points  shall  twtt 
lie  liiangcil  without  nntific;ttiun  lo  and 
the  approval  of  the  P«nnif  Hwuint; 
Authority. 

2.  Flow  Measurements 

Appropriate  fluw  mea^iureiuejit 
devices  and  me^ods  uiu&istetit  with 
acceiHed  scientific  practices  shaU  be 
selBt:ted  and  used  to  insurr  the  a«»;ura»;y 
and  reliability  of  UkeasuiV!i]M>ut.s  i>f  th«? 
volume  of  monitored  diachari^es.  Tb« 
devices  shall  be  inslalled,  tuilibnOed  nod 
maintained  to  insure  that  the  atiruracy 
of  the  measurements  are  c-finssistent  wkh 
the  aci^pted  capability  of  thai  type  of 
device.  Devices  selected  shall  bo 
capable  of  measuring  flows  with  a 
maxiiBura  cteviation  of  less  thau  ±  10% 
from  the  true  discharge  rales  thmuj^hout 
the  range  of  expected  discharge 
volumes.  Guidance  in  s*:Ir>ction, 
installation,  calibration  and  operation  of 
acceptable  flow  measurement  devices 
cm  be  obtained  from  the  foHowing 
referenc-es: 

( 1 )  "A  Guide  of  Methods  and 
Standards  for  the  Measureinerrf  of  Water 
Flow",  U.S.  D<?partment  of  Commerce, 
NsrionaJ  Bureau  of  StwrHlards,  NB.S 
Sp«'(  iai  Publirafion  421,  May  tli?'^,  97 
pp.  (Awailahfe  from  the  V.S. 
Government  Printing  OTOte, 
Waahirjgton,  DC  20402.  Orrfer  hy  .SD 
<  ;it,*i.jj;  No.  ri3. 10:421.) 

(2)  "Water  Mea«un>nient  .M.wtwl", 
I  '..S.  Department  of  Inttrior,  Bim-au  of 
Ktrclamatioa,  .S«»nifEditi.>n,  Revise»f 
Reprint,  1974,  327  pp.  (Avai)ab»e  from 
the  IJ..S.  Govemmfnt  Printing  Office, 
Washingtwn.  DC.  20402.  OnifT  bv 
.:atal«)gIMa  127. 19/2; W2»)/2.  .Sl<«"k  Mr>. 
.S/N  24003-0C27.) 

(3)  "Flow  Meassntmi^iX  in  Open 
Channels  and  CJnsed  Coruluits",  IJ..S. 
I)<'partment  of  Cor.imext>»,  N^uional 
Bureau  of  .Standards,  NBS  Special 
Publication  484,  October  1977,  S82  pp. 
(Av.Tilabk  in  papnr  cnspy  or  tnJt.-nifM.iie 
from  National  Terbni«:al  InformatiiMi 
.S.TVHa?  (NThS),  .Sprin]qfi«t.i,  VA  2Zt.Sl. 
« )rder  by  NTIS  No.  PB-27:J  MVS.ST ) 

(4)  -NPDES  C^nipham;«  FWjw 
MeasacKHSi^nt  Manual",  l.'.-S 


Environmental  l^roJetiion  Ag«nr:y. 
Office  of  Water  En{bn;emen», 
Publication  MCD-77,  September  1981, 
135  pp.  (Available  from  the  funeral 
Services  .Administration  (8BRC), 
Centrahzed  .Mailing  Lists  Services. 
Building  41.  Denver  Federal  Center. 
Denver,  CO  80225.) 

3.  Kdunitoring  Procedufiis 

Monitoring  must  be  conduct«MJ 

according  to  test  proc:edures  approved 
under  40  CFR  Port  136,  unless  other  test 
procedures  have  been  specified  in  this 
permit. 

4.  Penalties  for  Tampering 

The  Clean  Water  Act  pr(jvi(i(«s  that 
any  person  who  falsifies,  tampers  with, 
or  knowin^fly  renders  ina«xurat«=>,  any 
monitoring  devit;e  or  method  required 
to  be  m»Rt;iin>>.d  umter  this  permit 
shall,  upon  cunviction,  be  punisheii  by 
a  fine  of  not  more  than  $1 0.000  per 
violation,  or  by  imprisonment  for  ntjt 
mww  than  2  years  per  violafion,  or  by 
both. 

5   Retentimi  of  Records 

The  permittee  shaft  retain  rer;ords  of 
all  monitoring  iufbrmarion,  inclucfing 
all  calibration  and  mamtenancp  rpcords 
and  all  original  strip  ij>arf  fecordii>)»5  for 
continuous  monitoring  instrumentation, 
copies  oCall  Miptirts  rM*j«»wwi-b^  this    - 
permit,  and  retrords  of  »U  ilata  us^d  to 
complete  the  ajt^ication  for  this  permit, 
for  a  period  of  at  least  3  years  from  the 
date  of  the  saii^^,  meesuremerrt.  n^port 
or  application.  This  period  may  be 
extended  by  the  Permit  Iwrning 
Authority  at  any  lira*?. 

tj-  Record  Contents 

Records  of  monitoring  information 
shall  include: 

,a.  The  date,  exact  place,  and  finw  n1 
sampling  or  measureraents; 

b.  The  individuaffs)  who  perfornuHl 
(he  sampling  or  iwrnswrements; 

c.  The  datefs)  .inaiyses  were 
performed; 

d.  The-individiial(«)-who  pei<fonn«tl 
the  analyses; 

e.  The  analytic  al  tec  hniques  or 
methotls  twecf;  ami 

f  The  results  of  suc:h  analyses. 

7.  Inspection  and  Entry 

The  permittee  sfiatl  alMw  the  Pwrmit 
Issuing  Authority,  or  an  3utb«H-i2«d 
repre»fntative,  upt>n  ihe  pres«mlation  of 
credentials  M>d  other  diMTuments  ns  may 
be  requiretl  by  law,  to: 

a.  Ifnter  upcm  the  ptiTiuflee's  premises 
whcjrw  a  regubfed  facility  or  activity  is 
located  or  canduttet),  or  v/hern  records 
must  be  kept  umIot  ih*  »)n*irti«)ns  of 
this  permit; 


b.  Have  «>x>ss  to  and  copy,  at 
reasonable  tinies,  any  records  that  mos-t 
be  kept  under  the  »»n<liIions  of  this 
permit; 

V.  Inspect  at  reasonable  time  any 
facilities,  equipment  (including 
monitoring  and  control  efjuipment), 
practices,  or  Of)erations  regulated  or 
required  under  this  pennit;  and 

d.  Sample  or  monitor  at  reasonable 
times,  for  the  purposes  of  assuring 
permit  comptiaru:e  or  as  otherwise 
authorized  by  the  Clean  Water  Act,  anj 
stibstanccs  or  parameters  at  any 
l(x:ation. 

Section  D.  Ht^porting  Re^uirnofat-i 

1 .  Change  in  Discharge 

The  permittee  shall  giv«  notii;e  to  the 
Permit  Issuing  Authority  as  soon  as 
possible  of  any  plaiuied  pbvsi<:al 
alterations  or  additions  to  th*»  pennvlH»d 
facility.  Notice  is  required  only  when: 

a.  The  aeration  or  addition  to  a 
permitted  facility  may  meet  one  of  th«> 
criteria  for  determining  whether  a 
facility  is  a  new  source;  or 

b.  The  alteration  or  atkhtion  cotrtd 
significantly  rrharge  the  nafure  <n 
increase  the  quantify  of  prolhrtanfs 
discharged.  This  iiotifiration  applies  lo 
pollutarrts  which  an  subject  rreithw  to 
efffoert  hm/tations  in  the  permit,  nor  to 
notification  requirements  under  .Serfiim 
D.  Fantgr^ph  D-lO(a). 

2.  Anticipated  Noncnrnpliaace 

The  permittee  shall  gfve  advan*:e 
notice  to  the  Permit  Is^wing  Authority  of 
Jiny  planned  change  in  the  pemiitt«d 
fac-ility  or  activity-which  may  resuh  in 
noix»inpliam:e  with  permit 
requirements.  Any  roaintenance  or 
facilities,  whirii  might  necessitate 
unavoidable  interruption  of  opfration 
and  degradation  of  effluent  quality, 
shall  be  scheduled  during  noncritical 
water  quaHty  periods  and  carried  out  in 
a  manner  approx'ed  b\'  the  Permit 
Issuing  Authority. 

3.  Tnta.Hfer  of  Ovimefship  or  Cx^atrtil 

A  permit  insiy  be  automaticaify 
tranjfferred  to  anoth*>r  party  if: 

a.  The  pc»mijnee  notifies  the  Permit 
Issuing  Authority  of  ffw  propo-sed 
transfrfr  at  least  30  days  in  atfvanfa»  of 
the  propo.sed  transfer  date; 

b.  Tlie  mitire  inchides  a  written 
agreement  between  the  existing  and  mrw 
permittees  r»ntainir>f  a  specific:  d.it^  kir 
transier  of  p«?rmit  respcMisihilitv, 
c:i>vera';r«,  and  liability  between  fhem; 
and 

c;.  T\he  Pennit  Issuing  Authority  does 
not  ncxi^  the  existing  permittee  of  his 
or  her  intent  to  modify  or  revoke  and 
reis.siie  the  pennit.  If  this  noticj'  is  not 
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received,  the  transfer  is  effective  on  the 
date  specified  in  the  agreement 
mentioned  in  paragraph  b 

4.  Monitoring  Reports 

See  Part  III  of  this  permit. 

5.  Additional  Monitoring  by  thf 
Permittee 

If  the  permittee  monitors  any 
pollutant  more  frequently  than  required 
by  this  permit,  using  test  procedures 
approved  under  40  CFR  136  or  as 
specified  in  this  permit,  the  results  of 
this  monitoring  shall  be  included  in  the 
calculation  and  reporting  of  the  data 
submitted  in  the  Discharge  Monitoring 
Report  (DMR).  Such  increased 
frequency  shall  also  be  indicated. 

6.  Averaging  of  Measurements 

Calculations  for  limitations  which 
require  averaging  of  measurements  shall 
utilize  an  arithmetic  mean  unless 
otherwise  specified  by  the  Permit 
Issuing  Authority  in  the  permit. 

7.  Compliance  Schedules 

Reports  of  compliance  or 
noncompliance  with,  or  any  progress 
reports  on.  interim  and  final 
requirements  contained  in  any 
compliance  schedule  of  this  permit 
shall  be  submitted  no  later  than  14  days 
following  each  schedule  date.  Any 
reports  of  noncompliance  shall  include 
the  cause  of  noncompliance,  any 
remedial  actions  taken,  and  the 
probability  of  meeting  the  next 
scheduled  requirement 

8  Twenty-Four  Hour  Reporting 

The  permittee  shall  orally  report  any 
noncompliance  which  may  endanger 
health  or  the  environment,  within  24 
hours  from  the  time  the  permittee 
becomes  aware  of  the  circumstances  A 
written  submission  shall  also  be 
provided  within  5  days  of  the  time  the 
permittee  becomes  aware  of  the 
circumstances  The  written  submission 
shall  contain  a  description  of  the 
noncompliance  and  its  cause,  the  period 
of  noncompliance,  including  exact  dates 
and  times;  and  if  the  noncompliance  has 
not  been  corrected,  the  anticipated  time 
it  is  expected  to  continue,  and  steps 
taken  or  planned  to  reduce,  eliminate, 
and  prevent  reoccurrence  of  the 
noncompliance  The  Permit  Issuing 
Authority  may  verbally  waive  the 
written  report,  on  a  case-by-case  basis, 
when  the  oral  report  is  made.  The 
following  violations  shall  be  included  in 
the  24  hour  report  when  they  might 
endanger  health  or  the  environment 

a.  An  unanticipated  bypass  which 
exceeds  any  effluent  limitation  in  the 
permit. 


b.  Any  upset  which  e.xceeds  any 
effluent  limitation  in  the  permit. 

9.  Other  Noncompliance 

The  permittee  shall  report  in  narrative 
form,  all  instances  of  noncompliance 
not  previously  reported  under  Section 
D,  Paragraphs  D-2.  D-4.  D-7.  and  D-6 
at  the  time  monitoring  reports  are 
submitted.  The  reports  shall  contain  the 
information  listed  in  Paragraph  D-8 

10.  Changes  in  Discharges  of  Toxic 
Substances 

The  permittee  shall  notify  the  Permit 
Issuing  Authority  as  soon  as  it  knows  or 
has  reason  to  believe: 

a.  That  ar.v  •>-  tivity  has  occurred  or 
will  occur  which  would  result  in  the 
discharge,  on  a  routine  or  frequent  basis, 
of  any  toxic  substance(s)  (listed  at  40 
CFR  122.  Appendix  D.  Table  II  and  III) 
which  is  not  limited  in  the  permit,  if 
that  discharge  will  exceed  the  highest  of 
the  following  "notification  levels": 

(1)  One  hundred  micrograms  per  liter 
(100^g/l);or 

(2)  Two  hundred  micrograms  per  liter 
(200  tig/l)  for  acrolein  and  acrylonitrile; 
five  hundred  micrograms  per  liter  (500 
Hg/1)  for  2.  4-dinitrophenol  and  for  2- 
methyl-4,  6-dinitrophenol;  and  one 
milligram  per  hter  (1  mg/1)  for 
antimony. 

b  That  any  activity  has  occurred  or 
will  occur  which  would  result  in  any 
discharge,  on  a  non-routine  or 
infrequent  basis,  of  a  toxic  pollutant 
(listed  at  40  CFR  122,  Appendix  D. 
Table  II  and  III)  which  is  not  limited  in 
the  permit,  if  that  discharge  will  exceed 
the  highest  of  the  following 
"notification  levels": 

(1)  Five  hundred  micrograms  per  liter 
(500  jig/l);  or 

(2)  One  milligram  per  liter  (1  mg/1)  for 
antimony. 

11.  Signatof)-  Requirements 

All  applications,  reports,  or 
information  submitted  to  the  Permit 
Issuing  Authority  shall  be  signed  and 
certified. 

a.  All  permit  applications  shall  be 
signed  as  follows: 

(1)  For  a  corporation:  by  a  responsible 
corporate  officer. 

For  the  purpose  of  this  Section,  a 
responsible  corporate  officer  means: 

(1)  A  president,  secretary,  treasurer  or 
vice  president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy — or  decision-making 
functions  for  the  corporation,  or  (2)  the 
manager  of  one  or  more  manufacturing 
production  or  operating  facilities 
employing  more  than  250  persons  or 
having  gross  annual  sales  or 


expenditures  exceeding  $25  million  (in 
second  quarter  1980  dollars),  if 
authority  to  sign  documents  has  been 
assigned  or  delegated  to  the  manager  in 
accordance  with  corporate  procedures. 

(2)  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively;  or 

(3)  For  a  municipality.  State,  Federal, 
or  other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official. 

b.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Permit  Issuing  Authority  shall  be  signed 
by  a  person  described  above  or  by  a 
duly  authorized  representative  of  that 
person.  A  person  is  a  duly  authorized 
representative  only  if: 

(1)  The  authorization  is  made  in 
writing  by  a  person  described  above; 

(2)  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  plant  manager, 
operator  of  a  well  or  a  well  field, 
superintendent,  position  of  equivalent 
responsibility,  or  an  individual  or 
position  having  overall  responsibility 
for  environmental  matters  for  the 
company.  (A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position.);  and 

(3)  The  written  authorization  is 
submitted  to  the  Permit  Issuing 
Authority. 

c  Certification.  Any  person  signing  a 
document  under  paragraphs  (a)  or  (b)  of 
this  section  shall  make  the  following 
certification: 

"I  certify  under  penalty  of  law  that 
this  document  and  all  attachments  were 
prepared  under  the  direction  or 
supervision  in  accordance  with  a  system 
designed  to  assure  that  qualified 
personnel  properly  gather  and  evaluate 
the  information  submitted.  Based  on  my 
inquiry  of  the  person  or  persons  who 
manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted 
is.  to  the  best  of  my  knowledge  and 
belief,  true,  accurate,  and  complete.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  false  information, 
including  the  possibility  of  fine  and 
imprisonment  for  knowing  violations." 

12.  Availability  of  Reports 

Except  for  data  determined  to  be 
confidential  under  40  CFR  Part  2.  all 
reports  prepared  in  accordance  with  the 
terms  of  this  permit  shall  be  available 
for  public  inspection  at  the  offices  of  the 
Permit  Issuing  Authority.  As  required 
by  the  Act.  permit  applications,  permits 


and  effluent  data  shall  not  be 
considered  confidential. 

13.  Penalties  for  Falsification  of  Reports 

The  Clean  Water  Act  provides  that 
any  person  who  knowingjy  makes  any 
false  statement,  representation.  <it 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
monitoring  reports  or  reports  of 
compliance  or  noncompliance  shall, 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  per  violation, 
or  by  imprisonment  for  not  more  than 
2  years  per  violation,  or  by  both. 

Section  E.  Definitions 

1.  Permit  Issuing  Authority 

The  Regional  Administrator  of  EPA 
Region  IV  or  his  designee,  unless  at 
some  time  in  the  future  the  State 
receives  the  authority  to  administer  the 
NPDES  program  and  assumes 
jurisdiction  over  the  permit:  at  which 
time,  the  Director  of  the  State  program 
receiving  authorization  becomes  the 
issuing  authority. 

2.  Act 

Act  means  the  Clean  Water  Act 
(formerly  referred  to  as  the  Federal 
Water  Pollution  Control  Act)  PubHc  Law 
92-500,  as  amended  by  Public  Laws  95- 
217.  95-576.  96-483.97-117.  and  Public 
Law  100-4,  33  U.S.C.  1251  et  seq. 

3.  Concentration  Measurements 

a.  The  "average  monthly 
concentration",  is  the  sum  of  the 
concentrations  of  all  daily  discharges 
sampled  and/or  measured  during  a 
calendar  month  on  which  daily 
discharges  are  sampled  and  measured, 
divided  by  the  number  of  daily 
discharges  sampled  and/or  measured 
during  such  month  (arithmetic  mean  of 
the  daily  concentration  values).  The 
daily  concentration  value  is  equal  to  the 
concentration  of  a  composite  sample  or 
in  the  case  of  grab  samples  is  the 
arithmetic  mean  (weighted  by  flow 
value)  of  all  the  samples  collected 
during  the  calendar  day. 

b.  The  "maximum  daily 
concentration",  is  the  concentration  of  a 
pollutant  discharge  during  a  calendar 
day.  It  is  identified  as  "Daily 
Maximum"  under  "Other  Limits"  in 
Part  I  of  the  permit  and  the  highest  such 
value  recorded  during  the  reporting 
period  is  reported  under  the 
"Maximum"  column  under  "Quality" 
on  the  DMR. 

4.  Other  Measurements 

a.  The  effluent  flow  expressed  as 
MOD  is  the  24  hour  average  flow 
averaged  monthly.  It  is  tbe  a/ilhmrt)c 


mean  of  the  total  daily  flows  recorded 
during  the  calendar  month.  Where 
monitoring  requirements  for  flow  are 
specified  in  Part  I  of  the  permit  the  flow 
rate  values  are  reported  in  the 
"Average"  column  under  "Quantity"  on 
the  DMR. 

b.  An  "instantaneous  flow 
measurement"  is  a  measure  of  flow 
taken  at  the  time  of  sampling,  when 
both  the  sample  and  flow  will  be 
representative  of  the  total  discharge. 

c.  Where  monitoring  requirements  for 
pH  or  dissolved  oxygen  are  specified  in 
Part  I  of  the  permit,  the  values  are 
generally  reported  in  the  "Quality  or 
Concentration"  cohimn  on  the  DMR. 

5.  Types  of  Samples 

a.  Grab  Sample:  A  "grab  sample"  is  a 
single  influent  or  effluent  portion  which 
is  not  a  composite  sample.  The 
sample(s)  shall  be  collected  at  the 
period(s)  most  representative  of  the  toul 
discharge. 

6.  Calendar  Day 

A  calendar  day  is  defined  as  the 
period  from  midnight  of  one  day  until 
midnight  of  the  next  day.  However,  for 
purposes  of  this  permit,  any  consecutive 
24-hour  period  that  reasonably 
represents  the  calendar  day  may  be  used 
for  sampling. 

7.  Hazardous  Substance 

A  hazardous  substance  means  any 
substance  designated  under  40  CFR  Part 
116  pursuant  to  Section  311  of  the  Clean 
Water  Act. 

8.  Toxic  Pollutant 

A  toxic  pollutant  is  any  pollutant 
listed  as  toxic  under  Section  307(a)(1)  of 
the  Clean  Water  Act. 

Section  F.  Application  Requirements 

a.  For  expired  individual  NPDES 
permits,  dischargers  desiring  coverage 
under  this  general  permit  are  required  to 
submit  a  notice  of  intent  (NOI)  to  the 
Permit  Issuing  Authority.  The  NOI  shall 
include  (1)  The  name  and  address  of  the 
person  that  the  permit  will  be  issued  to 
(2)  the  name,  and  address  of  the 
operation,  including  county  location,  (3) 
the  applicable  individual  NPDES 
number(s),  (4)  the  identification  of  any 
new  discharge  location  not  contained  in 
the  expired  permit,  (5)  evideiK;e  that  the 
operation  has  obtained  approval  of  a 
Remedial  Action  Plan  (RAP)  Order  from 
the  FDEP,  (6)  a  map  showing  the  facility 
and  discharge  location  (including 
latitude  and  longitude),  and  (7)  the 
name  of  the  receiving  water.  Operators 
having  several  individual  permits  are 
encouraged  to  consolidate  requests  for 
coverage  into  one  NOI  for  all  individual 


permits.  The  previous^bmission  of  the 
proper  forms  in  the  renewal  application 
does  not  relieve  the  permittee  desiring 
coverage  under  the  general  permit  of  the 
requi.-^ment  to  file  a  NOI. 

b  Dischargers  with  current  individual 
NPDES  ptermits  that  desire  coverage 
under  this  general  permit  are  required  to 
file  aa  NOI  to  the  Permit  Issuing 
Authority  at  least  thirty  (30)  days  prior 
to  expiration  of  their  current  peniiit(s). 
The  NOI  shall  contain  the  same 
information  specified  in  paragraph  a 
above.  Permittees  desiring  to  renew 
their  individual  permit  are  required  to 
submit  the  appropriate  application 
forms  at  least  180  days  before  expiration 
of  their  individual  permit. 

c.  Dischargers  who  have  not 
previously  obtained  an  individual 
NPDES  permit  are  required  to  submit  to 
EPA  the  FDEP  approval  order  letter 
approving  the  site  RAP.  The  RAP 
approval  order  shall  be  attached  to  an 
NOI  to  be  covered  by  the  general  pemait 
and  shall  contain  the  same  information 
specified  in  paragraph  a  above.  The 
application  for  coverage  under  the 
general  permit  must  be  made  at  least 
forty-five  (45)  days  before  the  discharge 
is  to  commence. 

d.  Dischargers  seeking  coverage  under 
Part  I  A.3.a.  will  be  required  to  submit 
to  EPA  the  date  the  discharge  is 
expected  to  cease,  results  of  analytical 
data  and  tbe  same  information  in 
paragraph  a  above,  except  items  (3),  (4) 
and  (5).  Notification  of  coverage  to 
discharge  will  be  upon  receipt  of  EPA's 
short-term  coverage  letter. 

e.  Notification  of  coverage  will  be 
given  by  the  Permit  Issuing  Authority  by 
certified  mail  to  the  permittee,  for 
dischargers  seeking  coverage  under  Part 
I  Sections  A.l  and  A. 2,  with  the 
issuance  date  for  each  facility  being  the 
effective  date  of  coverage  by  the  Permit 
Issuing  Authority. 

f.  Dischargers  meeting  the  conditions 
set  forth  in  Part  I  A.3.C.  are  not  required 
to  submit  an  detailed  NOI  as  outlined 
above,  but  must  submit  a  copy  of  the 
analytical  tests  and  a  summary  of  the 
proposed  activity  at  least  one  (1)  week 
before  discharge  begins.  These 
dischaiTgers  are  covered  upon  receipt  of 
the  data,  unless  notified  otherwise  by 
EPA. 

g.  The  coverage  of  the  permit  shall 

expire  on five  (5)  years 

from  the  effective  date  of  the  permit. 

h.  In  accordance  with  40  CFR 
122.28(a)(2j  permittees  who  are  covered 
by  this  general  permit  who  seek  to  be 
continued  under  this  general  permit, 
shall  submit  an  complete  NOI  in 
accordance  with  paragraph  a.  to  EPA 
180  days  before  the  expiration  of  this 
permit. 
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Section  G.  Additional  General  Permit 
Conditions 

1  The  Permit  Issuing  Authority  may 
require  any  person  authorized  by  this 
permit  to  apply  for  and  obtain  an 
individual  NPDES  permit  when: 

a.  The  discharge(s)  is  a  significant 
contributor  of  pollution; 

b.  The  discharger  is  not  in  compliance 
with  the  conditions  of  this  permit: 

c  A  change  has  occurred  in  the 
availability  of  the  demonstrated 
technology  of  practices  for  the  control  or 
abatement  of  pollutants  applicable  to 
the  point  sources; 

d.  Efflupnt  limitation  guidelines  are 
promulgated  for  point  sources  covered 
by  this  permit; 

e.  A  Water  Quality  Management  Plan 
containing  requirements  applicable  to 
such  point  source  is  approved;  or 

f.  The  point  source(s)  covered  by  this 
permit  no  longer; 

(1)  Involve  the  same  or  substantially 
similar  types  of  operations; 

(2)  Discharge  the  same  types  of 
wastes; 

(3)  Require  the  same  effluent 
limitations  or  operating  conditions; 

(4)  Require  the  same  or  similar 
monitoring;  and 

(5)  In  the  opinion  of  the  R.\.  are  more 
appropriately  controlled  under  an 
individual  permit  than  under  a  general 
permit. 

The  Regional  Administrator  (RA)  may 
require  any  operator  authorized  by  this 
permit  to  apply  for  an  individual 
NPDES  permit  only  if  the  operator  has 
been  notified  in  writing  that  a  permit 
application  is  required. 

2.  Any  operator  authorized  to 
discharge  by  this  permit  may  request  to 
bt!  excluded  from  the  coverage  of  this 
general  permit  by  applying  for  an 
individual  permit  The  operator  shall 
submit  an  appliiation  together  with  the 
reasons  supporting  the  request  to  the 
RA. 

3.  When  an  individual  NPDES  permit 
is  issued  to  an  operator  otherwise 
subject  to  this  general  permit,  the 
applicability  of  this  permit  to  the  owner 
or  operator  is  aut(jmatically  terminated 
on  the  effective  date  of  the  individual 
permit. 

4.  A  source  excluded  from  coverage 
under  this  general  permit  solely  because 
it  already  has  an  individual  permit  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered'by  this 
general  permit.  Upon  revocation  of  the 
individual  permit,  this  general  permit 
shall  apply  to  the  source. 

5.  A  petroleum  contamination 
recovery  operation  may  be  excluded 
from  this  general  permit  if  it  proposes 
discharges  to  receiving  waters  that  are 
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classified  as  "Special  Protection. 
Outstanding  Florida  Waters. 
Outstanding  National  Resource  Waters" 
as  set  forth  by  FAC  17-302.700.  dated 
April  25.  1993. 

6  The  permittee  shall  notify  the 
Permit  Issuing  Authority  within  30  days 
after  the  permanent  termination  of 
discharge  from  their  facility.  This  letter 
shall  include  the  necessary  Site 
Rehabilitation  Completion  Order 
(SRCO)  from  Florida  Bureau  of  Waste 
Cleanup  which  constitutes  final  action 
on  the  State  level  for  completion  of 
cleanup  activities  at  the  affected  site 
After  review  of  the  SRCO.  EPA  will 
inactivate  coverage  of  the  general 
NPDES  permit  for  the  facility. 
Dischargers  covered  under  this  general 
permit  without  RAP  approval  shall 
submit  a  So  Discharge  Certification 
Form  to  EP.\.  within  30  days  after 
ceasing  disc  harge. 

Pari  III 

Other  Requirements 

A.  Reporting  of  Monitoring  Results 

Monitoring  results  obtained  for  each 
calendar  month  shall  be  summarized 
and  reported  on  a  DMR  Form  (EPA  No. 
3320-1),  one  DMR  for  each  month. 
Unless  otherwise  required  in  Part  V. 
these  forms  shall  be  submitted  after 
each  calendar  quarter  and  postmarked 
no  later  than  the  28th  day  of  the  month 
following  the  completed  calendar 
quarter.  (For  example,  data  for  January- 
March  shall  be  submitted  by  April  28  ) 
Calendar  quarters  are  January-March. 
April-June.  July-September  and 
October-December.  Signed  copies  of 
these  and  all  other  reports  required  by 
Section  D  of  Part  II.  Reporting 
Requirements,  and  Part  V  shall  be 
submitted  to  the  Permit  Issuing 
Authority  at  the  following  address:  U.S. 
Environmental  Protection  Agency. 
Region  IV.  Enforcement  Section.  Water 
Permits  and  Enforcement  Branch.  345 
Courtland  Street,  N.E.,  Atlanta.  GA 

30365. 

If  no  discharge  occurs  during  the 
reporting  period,  sampling  requirements 
of  this  permit  do  not  apply.  The 
statement  "No  Discharge"  shall  be 
written  on  the  DMR  form.  If.  during  the 
term  of  this  permit,  the  facility  ceases 
discharge  to  surface  waters,  the  Permit 
Issuing  Authority  shall  be  notified 
immediately  upon  cessation  of 
discharge. 

B.  Reopener  Clause 

This  permit  shall  be  modified,  or 
alternatively  revoked  and  reissued  to 
comply  with  any  applicable  effluent 
standard  or  limitation  issued  or 
approved  under  Sections  301(b)(2)  (C). 


and  (D).  304(b)(2).  and  307(a)(2)  of  the 
Clean  Water  Act  (the  Act),  if  the  effluent 
standard  or  limitation  so  issued  or 
approved — 

1.  Contains  different  conditions  or  is 
othenvise  more  stringent  than  any 
condition  in  this  permit;  or 

2  Controls  any  pollutant  not  limited 
in  the  permit.  The  permit  as  modified  or 
reissued  under  this  paragraph  shall  also 
contain  anv  other  requirements  of  the 
Act  then  applicable. 

Part  IV 

Best  Management  Practices  and 
Pollution  Prevention  Conditions 

Section  A.  General  Conditions 

1  BMP  Plan 

Preparation  of  a  Best  Management 
Practices  (BMP)  Plan  shall  be  prepared 
in  conjunction  with  development  of  the 
Remedial  Action  Plan  required  by 
Florida  Department  of  Environmental 
Protection  (See  Part  II.F.c).  The 
permittee  shall  maintain  the  BMP  plan 
at  the  facility  and  shall  make  the  plan 
available  to  the  permit  issuing  authority 
upon  request.  The  "NPDES  Guidance 
Document"  can  be  used  as  a  reference 
which  contains  technical  information 
on  BMPs  and  the  elements  of  the  BMP 
program.  The  permittee  shall  develop 
and  implement  a  BMP  plan  which 
prevents,  or  minimizes  the  potential  for. 
the  release  of  pollutants  from  ancillary 
activities,  including  material  storage 
areas;  plant  site  runoff;  in-plant  transfer, 
process  and  material  handling  areas; 
loading  and  unloading  operations,  and 
sludge  and  waste  disposal  areas,  to  the 
waters  of  the  United  States  through 
plant  site  runoff;  spillage  or  leaks; 
sludge  or  waste  disposal;  or  drainage 
from  raw  material  storage.  The  term 
pollutants  refers  to  any  substance  listed 
as  toxic  under  Section  307(a)(1)  of  the 
Clean  Water  Act.  oil,  as  defined  in 
Section  311(a)(1)  of  the  Act,  and 
substance  listed  as  hazardous  under 
Section  311  of  the  Act.  Copies  of  the 
"NPDES  Guidance  Document"  may  be 
obtained  by  submitting  written  requests 
to:  Director,  Water  Management 
Division.  U.S.  EPA  Region  IV,  345 
Courtland  St.  N.E..  Atlanta,  Georgia 
30365. 

2.  Pollution  Prevention  Plan 

New  permittees  with  long  term 
treatment  systems  expected  to  discharge      •^ 
one  (1)  year  or  more  shall  develop  a 
Pollution  Prevention  Plan  for  the  site 
and  submit  it  with  the  NOI.  It  shall 
contain  the  following  information: 

(a)  A  Narrative  of  What  Caused  the 
Groundwater  Contamination. 


(b)  Methods  currently  being  deployed 
at  the  site  to  prevent  groundwater 
contamination  from  reoccurring. 

(c)  Other  alternative  treatment  options 
which  were  considered  in  reducing  the 
groundwater  contamination. 

(d)  Explanation  of  why  long  term 
treatment  of  discharge  to  Surface  Wafers 
of  the  United  States  was  chosen  as 
opposed  to; 

(1 )  Reduction-Monitor  Phase  /—Using 
a  combination  of  techniques  to 
significantly  reduce  groundwater 
contamination  that  could  be  achieved  in 
three  (3)  months  or  less,  with  the 
objective  of  reaching  a  monitor-only 
status. 

(2)  Reduction-Monitor  Phase  II — 
Using  a  combination  of  techniques  to 
significantly  reduce  groundwater 
contamination  that  could  be  achieved  in 
six  (6)  months  or  less,  with  the  objective 
of  reaching  a  monitor-only  status. 

In  an  effort  to  promote  pollution 
prevention,  the  Permit  Issuing  Authority 
may  issue  permits  which  include  or 
require  pollution  prevention  activities. 

PartV 

Whole  Effluent  Toxicity  Testing 
Program  Acute  Freshwater  Language 

As  required  by  Part  I  of  the  permit, 
within  30-days  after  commencement  of 
discharge,  permittees  discharging  to 
fresh  waters,  which  are  surface  waters 
in  which  the  chloride  concentration  at 
the  surface  is  less  than  1500  milligrams 
per  liter,  shall  initiate  the  series  of  tests 
described  below  to  evaluate  whole 
effluent  toxicity  of  the  discharge  from 
the  outfall.  If  more  than  one  (1)  outfall 
exists,  separate  tests  will  be  performed 
on  each  outfall.  All  test  species, 
procedures  and  quality  assurance 
criteria  used  shall  be  in  accordance  with 
Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  to  Freshwater  and 
Marine  Organisms.  EPA/600/4-90/02 7F, 
or  the  most  current  edition.  The 
dilution/control  water  used  will  be 
moderately  hard  water  as  described  in 
EPA/600/4-90/027F,  Section  7.  or  the 
most  current  edition.  A  standard 
reference  toxicant  quality  assurance  test 
shall  be  conducted  concurrently  with 
each  species  used  in  the  toxicity  tests 
and  the  results  submitted  with  the 
discharge  monitoring  report  (DMR). 
Alternatively,  if  monthly  QA/QC 
reference  toxicant  tests  are  conducted, 
these  results  must  be  submitted  with  the 
DMR. 

1.  a.  The  permittee  shall  conduct  96- 
hour  acute  static-renewal  multi- 
concentration  toxicity  tests  using  the 
daphnid  (Ceriodaphnia  dubia)  and  the 
fathead  minnow  (Pimephales  promelas). 
All  tests  shall  be  conducted  on  one  grab 


sample  of  100%  final  effluent.  All  tests 
shall  be  conducted  on  a  control  (0%) 
and  the  following  dilution 
concentrations  at  a  minimum:  100.0%, 
50.0%,  25.0%,  12.5%,  and  6.25%. 

b.  If  control  mortality  exceeds  10%  for 
either  species  in  any  test,  the  test(s)  for 
that  species  (including  the  control)  shall 
be  repeated.  A  test  will  be  considered 
valid  only  if  control  mortahty  does  not 
exceed  10%  for  either  species. 

2.  The  toxicity  tests  specified  above 
shall  be  conducted  once  every  month 
until  three  (3)  valid  monthly  tests  have 
been  completed,  and  once  every  vear 
thereafter  for  the  duration  of  the  permit, 
unless  notified  othenvise  by  the  permit 
issuing  authority.  These  tests  are 
referred  to  as  "routine"  tests. 

3.  a.  If  unacceptable  acute  toxicity  (an 
LCso  of  100%  or  less  occurs  in  either 
test  species  in  any  of  the  above- 
described  tests  within  the  specified 
time)  is  found  in  a  "routine  '  test,  the 
permittee  shall  conduct  two  additional 
acute  toxicity  tests  in  the  same  manner 
as  the  "routine"  test  on  the  specie(s) 
indicating  unacceptable  acute  toxicity. 
For  each  additional  test,  the  sample 
collection  requirements  and  test 
acceptability  criteria  specified  in 
Section  1  above  must  be  met  for  the  test 
to  be  considered  vafid.  The  firsWfest 
shall  begin  within  two  weeks  of  the  end 
of  the  "routine"  tests,  and  shall  be 
conducted  weekly  thereafter  until  two 
additional,  valid  tests  are  completed. 
The  additional  tests  will  be  used  to 
determine  if  the  toxicity  iound  in  the 
"routine"  test  is  still  present. 

b.  Results  from  additional  tests, 
required  due  to  unacceptable  acute 
toxicity  in  the  "routine"  test(s).  must  be 
reported  on  the  Discharge  .Monitonng 
Report  (DMR)  Form  for  the  month  in 
which  the  test  was  begun.  Such  test 
results  must  be  submitted  within  45 
days  of  completion  of  the  second 
additional,  valid  test. 

As  required  by  Part  1  of  this  permit, 
within  30-days  after  commencement  of 
discharge,  permittees  discharging  to 
marine  waters,  which  are  surface  waters 
in  which  the  chloride  concentration  at 
the  surface  is  greater  than  or  equal  to 
1500  milligrams  per  liter,  shall  initiate 
the  series  of  tests  described  below  to 
evaluate  whole  effluent  toxicity  of  the 
discharge  from  the  outfall.  If  more  than 
one  (1)  outfall  exists,  separate  tests  will 
be  performed  on  each  outfall.  All  lest 
species,  procedures  and  quality 
assurance  criteria  used  shall  be  in 
accordance  with  Methods  for  Measuring 
the  Acute  Toxicity  of  Effluents  to 
Freshwater  and  Marine  Organisms. 
EPA/600/4-90/027F,  or  the  most  current 
edition.  The  dilution/control  water  and 
effluent  used  will  be  adjusted  to  a 


salinity  of  20  parts  per  thousand  using 
artificial  sea  salts  as  described  in  EPA/ 
600/4-90/02 7F,  Section  7  (or  the  most 
current  edition).  A  standard  reference 
toxicant  quality  assurance  test  shall  be 
conducted  concurrently  with  each 
ipecies  used  in  the  toxicity  tests  and  the 
results  submitted  with  the  discharge 
monitoring  report  (DMR).  Alternatively, 
if  monthly  QA/QC  reference  toxicant 
tests  are  conducted,  these  results  must 
be  submitted  with  the  DMR. 

1.  a.  The  permittee  shall  conduct  96- 
hour  acute  static-renewal  multi- 
concentration  toxicity  tests  using  the 
mysid  shrimp  {Mysidopsis  bahia]  and 
the  inland  silverside  [Menidia 
beryllina).  All  tests  shall  be  conducted 
on  one  grab  sample  of  100%  final 
effluent.  All  tests  shall  be  conducted  on 
a  control  (0%)  and  the  following 
dilution  concentrations  at  a  minimu.-n. 
100.0%,  50.0%.  25.0%,  12.5%.  and 
6.25%. 

b.  If  control  mortality  exceeds  10%  for 
either  species  in  any  test,  the  test(s)  for 
that  species  (including  the  control)  shall 
be  repeated.  A  test  will  be  considered 
valid  only  if  control  mortality  does  not 
exceed  10%  for  either  species. 

2.  The  toxicity  tests  specified  above 
shall  be  conducted  once  every  month 
until  three  (3)  valid  monthly  tests  ha\  e 
been  completed,  and  once  even'  vear 
thereafter  for  the  duration  of  the  permit, 
unle.ss  notified  othenvise  by  the  permit 
issuing  authority.  These  tests  are 
referred  to  as  "routine"  tests 

3.  a.  If  unacceptable  acute  toxicity  (an 
LCSO  of  100%  or  less  occurs  in  either 
test  species  in  any  of  the  above- 
described  tests  within  the  specified 
time)  is  found  in  a  "routine"'  test,  the 
permittee  shall  conduct  two  additionol 
acute  toxicity  tests  in  the  same  mannrr 
as  the  ""routine"  test  on  the  specie(s) 
indicating  unacceptable  toxicity.  Fnr 
each  additional  test,  the  sample 
collection  requirements  and  test 
acceptability  criteria  specified  in 
Section  1  above  must  be  met  for  the  te-l 
to  be  considered  valid.  The  first  test 
shall  begin  within  two  weeks  of  the  e.-id 
of  the  "routine"  tests,  and  shall  be 
conducted  weekly  thereafter  until  two 
additional,  valid  tests  are  completed 
The  additional  tests  will  be  used  to 
determine  if  the  toxicity  found  in  the 

"routine"  test  is  still  present. 

b.  Results  from  additional  tests, 
required  due  to  unacceptable  acute 
toxicity  in  the  "routine"'  test(s),  must  be 
reported  on  the  Discharge  Monitoring 
Report  (D.MR)  Form  for  the  month  in 
which  the  test  was  begun.  Such  test 
results  must  be  submitted  within  45 
days  of  completion  of  the  second 
additional,  valid  test. 
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Fact  Sheet  for  National  Pollutant 
Discharge  Elimination  System  General 
Permit  to  Discharge  Treated 
Wastewater  to  U.S.  Waters  in  the  Slate 
of  Florida 

NPDES  Permit  No.  FLG830000 

I   Synopsis  of  Application 

a.  Name  and  Address  of  Applicant 

Applicants  within  the  political 
boundary  of  the  State  of  Florida 

b.  Type  of  Facilities 

Systems  for  treatment  of  petroleum 
fuel  contaminated  ground  water  and 
stormwater  and  general  dewatering 
activity  associated  with  non- 
contaminated  sites. 

c.  Design  Capacity  of  Facility 

To  be  based  on  a  case  by  case  analyses 
of  the  contaminated  site. 

d.  Applicant's  Receiving  Waters 

Waters  of  the  U.S.  in  the  State  of 
Florida. 

e.  Description  of  Wastewater  Treatment 
Facilities 

Air  stripping,  aeration,  carbon 
adsorption,  when  necessary,  or  other 
water  treatment  technologies  which  can 
effectively  treat  contaminated  waters  to 
the  levels  required  by  the  general 
permit. 

f  Description  of  Discharges  (as  Reported 
by  .Applicant) 

Reviewing  the  effluent  data  submitted 
by  eight  (8)  individual  applicants,  the 
following  information  was  obtained: 


b.  Discharges  contaminated  with 
aviation  fuels  and  diesel: 


Effluent  characteristtcs 


Benzene  

Nap^ithalene 

Do 

Do 

Do 


Lead 


Do 
Do 
Do 


No.  of 

facili- 
ties re- 
porting 

Reported 
concentra- 
tion high- 
est 

8 
2 

1 
1 
4 

I.Oug/l 
10.0  ug/> 
20.0  ^lg/l 
1.0  jig/l 
No  data  re- 

1 
1 
1 
5 

ported. 
20»ig/1 
7m9/1 
100  ^9" 
No  data  re- 

ported. 

2.  Proposed  Effluent  Limits  for  This 
General  Permit 

a.  Discharges  contaminated  with 
automotive  gasoline: 


Effluent  characteristic 

Daily  majiimum 

Benzene  „ 

'Total  Lead 

1.0  U9/1 
30.0  tig/l 
See  Part  I.A.i 

P^^ 

Effluent  characteristic 

DaHy  maximum 

Benzene  ~ 

Naphthalene  

"Total  Lead 

1.0  ^g/^ 

IOGmQ/I 
30  MQ/I 

pH 

See  Part  l.A.i 

■Required  only  wtien  contamination  results 
from  leaded  fuel. 

3.  Background 

The  adoption  of  the  State 
Underground  Petroleum  Environmental 
Response  (SUPER)  Act  of  1986  set 
standard  procedures  for  the  State  of 
Florida  s  Department  of  Environmental 
Protection  (FDEP)  and  their  Division  of 
Waste  Management's  Bureau  of  Waste 
Cleanup  to  regulate  during  cleanup 
processes  undertaken  at  all  petroleum 
contamination  sites.  The  SUPER  Act 
was  amended  on  February  20,  1990.  and 
is  currently  referred  to  as  Chapter  17-. 
770.  Petroleum  Contamination  Cleanup 
Criteria. 

Chapter  17-770  gives  the  FDEP 
authority  over  cleanup  op)€rations  for 
areas  which  have  been  contaminated  by 
fuels  from  petroleum  storage  systems. 
Chapter  17-770  also  provides  guidance 
for  permittees  in  preparing  initial 
remedial  actions  (IRA's),  contamination 
assessment  reports  (CAR's).  and 
remedial  action  plans  (RAP's)  while 
assessing  and  delineating  areas  where 
suspected  petroleum  contamination  has 
occurred.  In  order  to  facilitate  the 
authorization  process  for  the  potentially 
large  number  of  permittees  who  would 
be  required  to  discharge  treated 
groundwater  to  surface  waters  of 
Florida,  the  FDEP  requested  that  an 
NPDES  general  permit  be  issued  to 
cover  these  facilities  in  Florida.  The 
U.S.  Environmental  Protection  Agency 
(EPA),  after  proposing  a  draft  permit  on 
August  25.  1988  (53  FR  32442).  issued 
a  final  NPDES  general  permit  on  July  17, 
1989  (54  FR  29986),  to  cover  the 
facilities  and  similar  types  of  discharges 
associated  with  them.  This  NPDES 
General  Permit  was  modified  on  August 
29.  1991  (56  FR  42736).  to  address 
general  dewatering  for  uncontaminated 
discharges  of  produced  groundwater 
and  short  term  discharges  from  facilities 
with  treated  groundwater.  This 
modification  also  changed  the  number 
of  the  permit  from  FLG040001  to 
FLG830000. 

As  of  June.  1994,  EPA  has  authorized 
over  350  facilities  to  discharge  under 
the  general  permit,  and  the  FDEP 
estimates  that  there  are  over  20,000 
facilities  that  have  reported  suspected 
petroleum  leaks  throughout  the  State  of 
Florida.  The  current  permit  FLG83000 


expired  on  July  16, 1994.  and  numerous 
facilities  are  either  discharging  under 
this  permit  or  submitting  Notices  of 
Intent  for  coverage  under  this  general 
permit.  Therefore,  EPA  Region  IV  is 
proposing  to  reissue  the  NPDES  General 
Permit  No.  FLG830000  to  facilities  in 
the  State  of  Florida  to  assist  in 
permitting  these  tN-pes  of  activities.  The 
requirements  for  those  facilities  that 
were  covered  by  the  current  NPDES 
General  Permit  before  July  16.  1994,  will 
be  continued  in  force  until  reissuance  of 
this  general  permit  occurs.  However, 
once  reissuance  occurs,  all  facilities 
covered  by  this  permit  will  be  required 
to  submit  a  NOl  requesting  continued 
coverage  under  the  reissued  general 
permit  within  si.xty  (60)  days  after 
reissuance  of  the  general  permit. 
Permittees  submitting  NOI's  after  July 
17, 1994.  will  not  be  provided  with  a 
notification  of  coverage  under  the 
general  permit.  These  facilities  will  not 
be  allowed  to  discharge  until  the  date 
which  the  reissued  NPDES  General 
Permit,  FLG830000,  becomes  effective, 
or  until  an  individual  permit  is  issued 
to  the  facility. 

4.  General  Information  for  This  Florida 
General  Permit 

This  general  permit  places  limitations 
on  discharges  from  treatment  systems 
which  are  used  to  treat  common 
contaminants  found  in  petroleum  fuels 
and  allows  the  permittee  to  expedite 
startup  of  a  hydrocarbon  recovery 
system  once  a  leak  has  been  detected 
and  groundwater  has  been 
contaminated.  The  general  permit  also 
allows  general  dewatering  for 
uncontaminated  sites.  Normally,  such  a 
recovery  system  consists  of  monitoring 
wells  that  are  used  for  sampling  and 
delineating  plume  movement.  Recovery 
wells,  which  may  be  vertical  or 
horizontal,  are  used  to  recover 
contaminated  groundwater  in  the 
impacted  area.  The  placement  of 
recovery  wells  is  generally  determined 
after  consideration  of  geologic 
conditions  and  groundwater  movement 
in  order  to  maximize  recovery  of 
petroleum  hydrocarbons.  The  rate  of 
movement  by  the  contaminants  is 
affected  by  the  varying  permeability  and 
adsorptive  characteristics  of  the  water- 
filled  pore  spaces  and  depth  of  the 
water  table.  After  the  contamination 
reaches  the  water  table,  the  free-floating 
contaminant  is  usually  pumped  from 
the  recovery  wells  to  an  above  ground 
storage  tank.  Additionally,  vapor 
recovery  systems  are  often  used  to 
remove  volatiles  from  the  soil.  The 
dissolved  organics  in  the  contaminated 
water  are  pumped  to  an  air  stripper  and 
treated  using  packed-tower  aeration 


and,  when  necessary,  carbon 
adsorption.  Both  of  these  treatment 
processes  have  proven  effective  in 
removing  up  to  99%  of  the  volatile 
compounds  before  discharge  into 
surface  waters. 

The  Florida  FDEP  and  EPA  Region  IV 
estimates  that  of  the  sites  for  which  a 
RAP  is  prepared  in  any  given  year,  a 
maximum  of  100  facilities  may  propose 
discharge  to  surface  water  under  this 
general  permit.  In  order  to  allow 
hydrocarbon  recovery  operations  to  be 
performed  without  processing 
individual  applications  for  permit 
issuance,  EPA  proposes  to  reissue  this 
general  permit  to  sources  identified 
within  the  political  boundaries  of  the 
State  of  Florida. 

This  general  permit  may  be  used  to 
authorize  discharges  of  treated 
groundwater  and  storm  water  incidental 
to  groundwater  cleanup  operations. 
Long  term  cleanups,  over  thirty  (30) 
days,  must  have  an  approved  remedial 
action  plan  (R,AP)  before  submitting  a 
NOI  to  discharge  under  this  NPDES 
General  permit.  The  RAP  Approval 
Order  must  be  submitted  with  the 
applicant's  NOI  and  is  required  before 
authorizing  cleanups  over  thirty  (30) 
days.  This  permit  is  not  limited  to 
cleanup  operations  funded  by  the  State 
of  Florida,  but  may  cover  all  such 
cleanup  operations  if  the  NOI 
requirements  are  satisfied. 

5.  Basis  for  Final  Effluent  Limits  and 
Permit  Conditions 

The  effluent  limits  for  the  general 
permit  are  based  on  treatment 
technology  data  obtained  from  previous 
individual  application  requests.  The 
general  permit  has  been  written  to 
require  an  effluent  limit  on  three  (3) 
chemicals,  i.e.,  benzene,  naphthalene 
and  lead. 

Benzene  is  a  potential  carcinogen 
according  to  EPA  440/5-80-0180  and 
Florida  has  adopted  a  WQS  for  this 
parameter.  However,  the  previous 
technology-based  effluent  limit  of  1.0 
Mg/1  is  more  stringent  than  Florida's 
water  quality  standard  of  71.28  ng/1  at 
(FAC  17-302.530(9)).  dated  April  25. 
1993;  therefore,  the  more  stringent 
technology  based  limit,  which  is  also 
protective  of  water  quality,  will  be 
included  in  the  reissued  permit.  Based 
on  the  "Ambient  Water  Quality 
Document  for  Benzene,"  this  maximum 
contaminant  level  for  benzene  is  well 
below  the  10 -"risk  factor  of  40  jig/l  for 
consumption  of  contaminated  aquatic 
organisms.  This  fimit  of  10  jig/l  is  also 
between  the  10"*  risk  factor  of  6.6  jig/ 
1  and  10    <•  risk  factor  of  .66  jig/1  for 
consumption  of  contaminated  water  and 
aquatic  organisms. 


Most  facilities  have  been  able  to  meet 
the  technology  based  effluent  limit  for 
lead  of  30  jxg/l,  which  is  required  since 
older  gasoline  sites  may  have  marketed 
fuels  with  leaded  compounds  added  in 
the  form  of  tetraethyllead.  Based  on  the 
"Ambient  Water  Quality  Document  for 
Lead,"  this  limit  is  well  below  the 
current  human  health  standard  of  50  ng/ 
1,  which  is  protective  of  human  health 
against  the  ingestion  of  contaminated 
water  and  contaminated  aquatic 
organisms  (EPA  440/5-80-057). 

The  naphthalene  hmit  of  100  pg/l  was 
developed  based  on  FDEP  petroleum 
contamination  site  cleanup  criteria  (17- 
770.730(5)(a)2e),  amended  February  20, 
1990.  According  to  the  "Ambient  Water 
Quality  Document  for  Naphthalene," 
acute  and  chronic  toxicity  to  freshwater 
aquatic  life  occurs  at  concentrations  as 
low  as  2300  jig/l  for  the  Rainbow  Trout 
and  620  (ig/l  for  the  Fathead  Minnow 
and  would  occur  at  lower 
concentrations  among  species  that  are 
more  sensitive  than  those  tested.  Also, 
according  to  the  "Handbook  of 
Environmental  Data  and  Organic 
Chemicals,"  tainting  offish  flesh  occurs 
for  naphthalene  near  1000  ug/1.  The 
petroleum  site  criteria  limit  of  100  jig/ 
1  for  naphthalene  is  more  stringent  than 
EPA's  water  quality  document  for  this 
parameter  and  should  provide  adequate 
protection  for  more  sensitive  aquatic 
organisms. 

The  pH  requirements  were 
established  based  on  water  quality 
criteria  at  Florida  Administrative'Code 
(FAC)  17-303.530(52)(c),  dated  April 
25.  1993.  For  fresh  waters  and  coastal 
waters,  the  pH  of  the  effluent  shall  not 
be  lowered  to  less  than  6  0  units  for 
fi-esh  waters,  or  less  than  6.5  units  for 
marine  waters,  or  raised  above  8.5  units, 
unless  the  permittee  submits  data 
during  the  NOI  request  confirming  a 
natural  background  pH  outside  of  this 
range.  If  the  natural  background  of  the 
receiving  water,  as  revealed  by  sampling 
data  from  the  permittee  in  the  NOI 
request,  is  determined  to  be  less  than 
6.0  standard  units  for  fresh  wafers,  or 
less  than  6.5  standard  units  in  marine 
waters,  the  pH  shall  not  vary  below 
natural  background  or  vary  more  than 
one  (1)  unit  above  natural  background. 
If  natural  background  of  the  receiving 
water,  as  revealed  by  sampling  data 
from  the  permittee  in  the  NOI  request, 
is  determined  to  be  higher  than  8.5 
units,  the  pH  shall  not  vary  above 
natural  background  or  vary  more  than 
one  (1)  unit  below  natural  background. 
The  continuous  monitoring  for  pH  is  an 
option  granted  to  the  permittee  and  is 
based  on  §401.17  of  the  Clean  Water 
Act. 


The  permittee  may  request  an 
individual  permit  to  seek  less  stringent 
end-of-pipe  effluent  limitations  for 
benzene,  total  lead,  and  naphthalene 
dependent  upon  resulting  instream 
concentrations  during  critical  low  flows 
of  the  receiving  stream. 

The  groundwater  reporting 
requirements  for  the  parameters;  TOC, 
pH,  the  Total  Recoverable  Metals  which 
include  Mercury,  Cadmium,  Copper, 
Lead.  Zinc,  Chromium  (Hexavalenf), 
Benzene  and  Naphthalene,  to  determine 
if  contamination  exists  from  other 
sources  are  based  on  Section  308(a)  of 
the  Clean  Water  Act.  The  screening 
values  for  TOC.  Benzene,  and 
Naphthalene  are  based  on  the  final 
August  29,  1991.  modification  (56  FR 
42739)  and  the  standards  for  total 
recoverable  metals  are  based  on  the 
most  current  Florida  Water  Quality 
Standards  for  total  recoverable  metals  at 
FAC  Section  17-302.530  [4-25-93).  As 
with  any  petroleum  fuel,  other  aromatic 
compounds  will  be  present  once  testing 
has  occurred.  Other  volatiles  will  be 
present  in  untreated  groundwater  in 
greater  concentrations  than  benzene. 
Past  experience  in  treatment  design  has 
shown  that  these  organics  can  be 
effectively  treated  before  discharging  to 
surface  waters.  According  to  the 
"Toxicant  Profile  for  the  ALK  YL 
BENZENES,"  (Ethylbenzene, 
Isopropylbenzene,  Toluene.  Xylene) 
prepared  for  Florida's  DEP  bv  the  Center 
of  Biomedical  and  Toxicological 
Research  at  Florida  State  University, 
levels  for  these  ALKYL  BENZENES  of 
100-200  iig/\  were  recommended  for  the 
protection  of  aquatic  organisms  and 
human  health.  These  recommendations 
are  below  EPA's  "Ambient  Water 
Quality  Criteria"  documents 
recommendation  for  human  health 
which  suggest  levels  of  1400  Mg/1  fo 
14300  ^g/l  for  Ethylbenzene  and 
Toluene. 

The  recommended  treatment 
technology  of  air  stripping  and.  when 
necessary,  carbon  adsorption,  will 
reduce  the  benzene  concentration  to 
below  1.0  iig/l  Therefore,  EPA  will  not 
impose  specific  limits  on  the  other 
pollutants  which  may  occur  smce 
meeting  the  limits  set  in  this  permit 
should  reduce  the  other  pollutants  well 
below  those  levels  allowable  based  on 
Florida's  water  quality  standards  Also, 
the  effluent  shall  not  be  lethal  to  more 
than  50%  of  appropriate  fish  or 
invertebrate  test  organism  in  a  96-hour 
static  renewal  test.  Whole  Effluent 
Toxicity  (WET)  monitoring  tests 
performed  by  six  (6)  facilities  tjetween 
May  8.  1991  thru  March,  1994  indicated 
that  these  effluents  were  toxic  and, 
therefore,  have  the  reasonable  potential 
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to  violate  Florida's  water  quality 
standards  at  FAC  Section  17- 
4  244(3)(a).  Because  previous  48-hour 
static  WET  monitoring  tests  have 
revealed  that  these  effluents  have  the 
potential  of  being  toxic,  toxicity  testing 
requirements  as  authorized  and  required 
by  40  CFR  Section  122.44(d)(l)(iv).  and 
contained  in  Part  I.  A.l  and  A. 2  and  in 
Part  V  have  been  included  to  ensure  that 
the  effluent  from  these  facilities 
conforms  with  the  FAC.  An  LCw  of 
100%  or  less  in  a  test  of  96  hours 
duration  or  less  will  constitute  a 
violation  of  FAC  (February  2,  1994) 
Section  17-4.244(3)(a)  and  the  terms  of 
this  permit. 

Since  the  recovery  wells  in  most 
instances  are  placed  in  areas  of  highest 
contamination,  it  is  reasonable  to 
conclude  that  the  greatest  potential  for 
toxicity  should  occur  during  the  initial 
startup  stages  of  operation.  Therefore, 
an  initial  frequency  of  once  every  month 
for  three  (3)  months  is  included  in  these 
requirements  to  indicate  toxicity  and 
determine  treatment  performance  of 
these  facilities  immediately  after 
commencement  of  discharge.  If  no 
toxicity  is  confirmed,  the  frequency  is 
then  reduced  to  yearly  since  the 
permittee  will  be  required  to  meet 
effluent  limitations  and  the  potential  for 
toxicity  is  at  a  minimum.  Failure  to 
demonstrate  compliance  with  the  acute 
toxicity  requirement  will  constitute  a 
violation  of  the  terms  of  the  permit 

The  sample  type  for  all  biomonitonng 
is  "Grab"  in  accordance  with  Part  V  of 
this  general  f)ennit. 

The  permittee  is  required  to  develop 
and  implement  a  Best  Management 
Practices  (BMPs)  plan  in  conjunction 
with  development  of  the  Remedial 
Action  Plan  required  by  FDEP.  BMPs 
are  actions  or  procedures  to  prevent  or 
minimize  the  potential  for  the  release  of 
toxic  pollutants  or  hazardous  substances 
in  significant  amounts  to  surface  waters 
Additionally,  for  long  term  cleanups, 
the  permittee  shall  develop  a  Pollution 
Prevention  Plan  which  considers 
alternatives  for  preventing  and  reducing 
impacts  to  surface  waters  in  accordance 
with  Part  IV.  A. 2  of  this  permit 

6  Treatment  Technology 

According  to  EPA's  publication 
entitled  "Treatment  of  Volatile  Organic 
Compounds  in  Drinking  Water,  "  a 
drinking  water  research  experiment  was 
conducted  on  spiked  water  using  one 
organic  volatile  and  then  by  combining 
two  volatiles.  The  experiment  used 
aeration  as  the  treatment  process.  It  was 
discovered  that  no  difference  was 
observed  in  treatment  efficiency  when 
applying  aeration  to  one  organic 
chemical  or  a  combination  of  volatiles. 


In  this  particular  experiment  an  overall 
efficiency  of  92%  was  obtained.  Most 
petroleum  fuels  consist  of  a 
combination  of  volatiles  and  aromatics, 
each  different,  based  on  additives 
included  during  refining  of  the  fuel.  In 
case  studies  revealed  in  the 
Environmental  Science  and 
Engineering's  document  ESE  No.  84- 
912-0300,  packed  tower  aeration 
utilizing  different  packing  materials, 
varying  flow  paths  and  air-to-water 
ratios  have  been  proven  effective  in 
removing  over  99%  of  the  volatiles. 
Some  particular  compounds  are  not  as 
easily  air-stripped  as  others  which 
would  necessitate  the  need  for  a 
combination  treatment  design  used  in 
conjunction  with  aeration.  Carbon 
adsorption  has  been  proven  effective  in 
removing  organics  from  water  until  the 
influent  concentration  is  in  equilibrium 
with  the  effluent  and  the  organics  no 
longer  adhere  to  the  carbon  surface. 
Adsorption  has  been  used  successfully 
in  removing  less  volatile  compounds  of 
higher  molecular  weight.  Other 
remediation  techniques  currently  being 
deployed  include  vapor  recovery 
systems  and  bioremediation  which 
enhances  biological  activity. 

According  to  (EPA  570/9-64-005) 
entitled  "Adsorption  Techniques  in 
Drinking  Water  Treatment"  the 
efficiency  of  carbon  adsorption  was 
proven  effective  during  a  case  study  in 
Hialeah,  Florida  at  the  Preston  water 
treatment  plant.  In  this  study, 
groundwater  from  a  drinking  water 
aquifer  was  spiked  with  higher 
molecular  weight  extractables  before 
treating  the  water  with  granular 
activated  carbon.  It  was  found  that  more 
than  90%  removal  of  the  spiked 
compounds  was  obtained.  The 
combination  of  air-stripping  with 
adsorption  usually  e.xtends  the 
adsorptive  life  of  the  activated  carbon 
and  leads  to  more  efficient  treatment, 
but  is  not  always  required  or 
recommended  in  ever\-  situation 

7.  Other  Legal  Requirements     ■ 

A.  Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuant  to  Section  8lbl  of  that 
order. 

B  Regulatory  Flexibility  Act 

After  review  of  the  facts  presented  in 
this  document,  I  hereby  certify, 
pursuant  to  the  provisions  of  5  U.S.C. 
§  605(b).  that  this  NPDES  general  permit 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  the  permit  reduces  a 


significant  administrative  burden  on 
regulated  sources. 

C.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
draft  general  permit  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  §  3501  et  seq.  The  information 
collection  requirements  of  this  peTnit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act. 

8.  Requested  Variances  or  Alternatives 
to  Required  Standard': 

None. 

9.  Effective  Date  of  Proposed  Effluent 
Limits 

The  proposed  effluent  limits  will  be 
effective  immediately  upon  receipt  of 
written  notification  of  coverage  from  'he 
Permit  Issuing  Authority. 

10.  State  Certification  Requirements 

Section  301(b)(1)(c)  of  the  Act 
requires  that  NPDES  permits  contain 
conditions  which  ensure  compHance 
with  applicable  State  water  quality 
standards  or  limitations.  Section  401  of 
the  Act  requires  that  States  certify'  that 
Federally  issued  permits  are  in 
compliance  with  State  law.  This  permit 
is  for  operations  within  waters  within 
the  State  of  Florida. 

EPA  will  request  State  officials  to 
review  and  provide  appropriate 
certification  of  this  draft  general  permit 
pursuant  to  40  CFR  124.53. 

11.  EPA  Contact 

Additional  information  concerning 
the  permit  may  be  obtained  at  the 
address  and  during  the  hours  noted  in 
Item  12  from:  Ms.  Lena  Scott.  Public 
Notice  Coordinator,  404/347-3004. 

12.  The  Administrative  Record 

Including  application,  draft  permit, 
fact  sheet,  public  notice  (after  release). 
State  Certification  (after  receipt), 
comments  received,  and  additional 
information  is  available  by  writing  the 
EPA,  Region  IV.  or  for  review  and 
copying  at  345  Courtland  Street.  NE., 
Atlanta,  Georgia  30365.  between  the 
hours  of  8:15  a.m.  and  430  p.m.. 
Monday  through  Friday.  Copies  will  be 
provided  at  a  minimal  charge  per  page, 

13.  Proposed  Schedule  for  Permit 
Issuance 

Draft  Permit  FDEP  Bureau  of  Waste 
Cleanup— May  20.  1994 

Draft  Permit  to  EPA  Headquarters- 
August  29, 1994 


Draft  to  State  for  Certification — Aii^^ust 

30,  1994 
Draft  Permit  to  Federal  Register  for 

Public  Notice — September  7, 1994 
Close  Comment  Period — October  7, 

1994 
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FEDERAL  COMMUWCATtONS 
COMMISSION 

[FCC  94-227} 

International  Call-Back  Services 

AGENCY:  Feiieral  Communications 
Commission. 

ACTION:  Notice  of  solicitation  of  public 
comments. 

SUIttURY:  The  Federal  CQ«iUDunicatk»s 
Commission  has  expanded  the  scope  of 
the  issues  to  be  reconsidered  fn  its  grant 
of  three  appttcabons  far  authority  lo 
resell  international  switched  services  of 
other  carriers  using  a  "call-bark'^ 
configunrtkuL  Th«  comiiieot?; 
supporting  an  AT&T  pt;tition  for 
rpGonsKieratum  m  this  pro<~«etiing 
raised  issues  involving  complex 
questions  of  international  law. 
international  comity  and  the  lavf  of 
foreign  countries,  including  the 
allegation  that  call-back  services 
emploj^ng  an  uncompleted  call 
signaling  configuration  violate 
international  law.  Therefore,  the 
Commission  is  seeking  additional 
comments  from  the  parties  and 
members  of  the  public  on  all  of  the 
i.ssues  raised  in  the  comments 
supporting  AT&Ts  petition.  The 
Comrnission  also  is  seeking  the  advice 
of  the  E>epartment  of  State  regarding  the 
issues  of  international  law,  international 
comity,  and  the  laws  of  foreign 
countries.  Further,  in  order  to  augment 
the  record  wHh  respect  to  AT»T*s 
assertion  that  uncompleted  call 
signalling  violates  the  Federal  wire 
fraud  statute,  the  Cwmnission  will  seek 
the  advice  of  the  Department  of  Justice 
on  this  issue. 

DATES:  Comments  are  due  October  14, 

1994  and  Reply  Comments  November 
14,  1994. 

FOR  FURTHER  INf  ORUATION  CONTACT: 
Troy  F.  Tanner.  Attorney,  Cuhuikh) 
Gorier  Bureau,  (202)  418-1470. 
SUPPLBMCWTAHV  WFOWMTtO**: 

In  the  metter  of  Vl.^  i  i.*-  A   ( fd.  Tetegroup, 
Inc.;  Applicatitms  for  Aiifhorify  l}nrf*»r 
Sectioii  214  of  the  CommuDiotioiM  Act  of 
1934,  as  anoenled.  to  ttpenUt  as  tntrmationsl 
Resale  Carriew. 

IFilc  No*.  l-T-C-93-031  »-T-C-9»-«S0i 


DiscouBt  Call  huematiciwt  Co.; 
Application  for  Authority  UiwJe*  Sectifln  214 
of  the  Communications  Act,  as  amended. 
[File  No.  I-T-C-93-054f 

Order 

Adopted  Septeinfeer  2, 1994. 
Released:  September  12, 19M. 

By  the  CoBunission: 

1.  On  May  11,  1994,  the  Qjmmission 
granted  the  above-referenced  Section 
214  applications  of  VIA  USA.  Ltd., 
Telegroup,  Inc.,  and  Discount  Call 
International  Co,  to  resell  international 
switched  services  of  other  carriers  using 
a  "call-back"  configuration.'  This 
service  allows  a  customer  in  a  foreign 
country  to  use  foreign  facilities  to  dUal 

a  telephone  number  in  the  United  States 
and  receive  dial  tone  at  a  switch  at  the 
reseller's  U.S.  location,  which  the 
customer  can  then  u.se  to  place  a  call  via 
an  outbound  svnitehed  service  of  a  U.S. 
carrier.  The  calls  originating  at  U.S. 
locations  are  billed  at  U.S.-tariffed  rates. 

2.  AT&T  pelitioned  to  deny  these 
applications  alleging  that  this  service 
constitutes  an  unreasonabk  practice 
under  Sectioa  201  of  the 
Communications  Act  T'tbe  Act")  and 
may  constitute  wire  fraud.  We  denied 
ATftT*s  petition.'  On  June  10.  1994» 
AT&T  filed  a  petition  for 
reconsideration  asking  us  to  find  that 
uncompleted  call  sigiialling  is  an 
unreasonable  practice  under  Section 
201(b)  of  the  Act.  is  contrary  to  the 
public  interest  standard  of  Section  214 
of  the  Act,  violates  Section  202(a]  of  the 
Act,  and  violates  the  Federal  wire  fraud 
statute,  18  U.S.C.  1343.' 

3.  We  received  comments  in  support 
of  AT&T's  petition  from  MCI 
Telecommimications  Corporation  (MCI), 
Sprint  Communication  Company  L.P. 
(Sprint),  and  The  Regional  Technical 
Commission  on  Telecommunications  of 
Central  America  (COMTELCA)  and  the 
National  Telecommunications  Institute 
of  Panama  (LN'TEL)  (collectively  referred 
to  as  COMTELCA/INTEL^  Oppositions 
to  AT&Ts  petition  were  filed  by  VL'\ 
USA,  Ltd.  (VTA  USA),  Telegroup,  Inc. 
(Telegroup)  and  the  Telecommunication 
Resellers  Association  (TRA). 

4.  Both  VIA  USA  and  Telegroup  filed 
motions  to  strike  the  comments  filed  by 
MCI,  Sprint  and  COMTELCA/INTEL. 


>  VIA  USA.  lirfsfo/,  9FCC  Red  2288  (Ifl'M). 

^  See  id. 

*1m  atder  «e>  iif*«k>p  a  eompfffi'  ncnr^  tm  the 
issues  r&ibCri  by  AT&T's  )Mttt>en.  me  oaemiMt  aa 
our  owB  BKktiMi  ior  30  ^y»  tlte  lisoc  ior  the  lUing 
of  comments.  "PliHwjing  CycJe  Extended  ioi 
Conlme.^ts  Oii  AT&T's  Petition  for  Reconsideiation 
of  CoiaiBiMioB  Qrdar  Aotboriziag  Tbre* 
InternMMta«l  Resale  Cenien  Prttpmtng  m  Pnmtlc 
"Call-BBci'  Services,"  ^XX  Report  No,  Mi991 
lre)eased  June  22,  1994fflj«rein4ifter  refrrrerflo  an 
"June  22  P»Wc  Nwiee"li 


AT&T,  Ma,  Sprint  and  COMTELC:a/ 
INTEL  opposed  the  motions  to  strike  the 
supporting  comments.  VTA  USA  and 
Telegroup  argue  in  their  motions  that 
the  comments  supporting  AT&Ts 
petition  are  untimely,  procedurally 
defective  requests  for  the  Commission  to 
reconsider  its  initial  grant  of  Section 
214  wrthority  to  the  above-capfioned 
applicants,  in  particular,  \1A  USA  and 
Telegroup  state  that  Section  1 .106fg)  of 
the  Commission's  Riiles  only 
contemplates  the  filing  of  "oppositions" 
to  petitions  for  reconsideration,  not 
commerrts  in  support  of  such  petitions. 
Further,  they  state  that,  in  addition  to 
repeating  arid  expoonding  upon  AT»Ts 
arguments  in  its  petition,  the 
COMTELCA/INTEL  comments  raise 
new  issues  rdating  to  the  legality  of 
call-back  services  under  international 
law  and  the  law  of  foreign  cotintrics. 
AJlematively.  VIA  USA  and  Tel*»group 
contend  that,  if  we  do  not  grent  their 
motions  to  strike,  we  shouM  e?rtemi  the 
reply  period  several  months  because 
COMTELCA/WTEL  have  raised  new 
arguments  not  previo»rely  raised  by  any 
pa»ty,  which  significantly  expand  the 
scope  of  the  proceeding. 

5.  The  cooimeiyts  supporting  AT»Ts 
petkk>B  raise  issees  involving  cmtyihn 
questions  oftBlerBational  law, 
intematicn*!  c«MBity  and  the  law  of 
foreiga  countries  hi  particular, 
COMTELCA/INTEL  raise  the  wpwiBen* 
^hat  call-back  services  empioving  an 
uncon>pk*ed  call  sigrraiing 
configuration  violate  international  tew. 
i.e.  Article  1.5  and  3.3  of  the 
International  Telecommunications 
Uaion  (ITU)  ReguIatiorts.'*-»n  wfefction. 
COMTELCA/INTEL's  comments  also 
claim  that  the  applicants  may  ryot  offer 
uncompleted  call  signallinf  services 
except  pursuant  to  appropriate 
operating  agreements  with  foreign 
teiecommanications  administrations. 
Moreover,  COMTELCA/INTEL  have 
submitted  evidence  as  to  the  effect  that 
our  authorization  of  this  service  may 
have  on  international  comity.* 


'  In  the  initial  precert^f .  the  jecon*  &>4  mjf 
addren  the  arpuaent  (>>et  the  pnipoMai  ftit  fcar* 
services  vioiMed  iirterBatJeaai  imn.  5ce  VXi  USA, 
Ud  fH  ol..  9  FCX;  Red  af  2292.  n.  37. 

*COXfTElCA/>NTEL  further  confenti  tti.a  tter^ 
ere  other  forms  of  call-back  sen  ires  thai  rah* 
similar  issues  iiM^er  intenwtion^  tew en4  the  Uw 
of  foreign  c»»Mrtnes  wtiich  the  OMnii.je»ie»  MmI  not 
•ddrKss  in  its  inilial  decision.  For  inslance. 
COMTEIXIA/INTEL  reference  the  "ho!  line" 
n'.ethod  wrfiereby  a  t?.S,  reseWei  coIlrimJau£^y  pt^ces 
calls  hj  rhe  telephcne  of  a  sabscriber  located 
oufsNle  the  thaitpd  Stafes.  The  called  party's 
lelepbtme  has  a  dbconnecled  ringer.  Wtteii  ft* 
called  party  wants  to  access  a  U.S.  dial  tone  To  place 
an  iiMrmarioiu)  call  lo  a  VJS.  location  or  ehevtt^n, 
he  or  she  sicipty  picits  i»p  the  receiver  and 
"answers"  Ofte  of  several  Thousand  corHinuotts  r»tk 
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6.  We  conclude  that  the  issues  raised 
in  the  comments  supporting  AT&T's 
petition  merit  examination.  Therefore, 
we  will,  on  our  own  motion,  seek 
additional  comment  from  the  parties 
and  members  of  the  public  on  all  of  the 
issues  raised  in  the  comments 
supporting  AT&T's  petition. 

7.  Because  we  have  decided  on  our 
own  motion  to  expand  the  scope  of  this 
reconsideration  proceeding,  we  find  that 
the  motions  to  strike  the  supporting 
comments  of  MCI.  Sprint  and 
COMTELCA/INTEL  are  moot.  These 
supporting  comments  address  the  issues 
which  we  will  be  examining,  and 
therefore  will  be  made  part  of  the 
record.  We  will,  however,  grant  VIA 
USA's  and  Telegroup's  alternative 
request  that  we  further  extend  the 
period  for  filing  comments.  In  addition, 
we  will  seek  the  advice  of  the 
Department  of  State  regarding  the  issues 
of  international  law.  international 
comity,  and  the  laws  of  foreign 
countries.  Further,  in  order  to  augment 
the  record  with  respect  to  AT&T's 
assertion  that  uncompleted  call 
signalling  violates  the  federal  wire  fraud 
statute,  we  also  will  seek  the  advice  of 
the  Department  of  Justice  on  this  issue. 
Finally,  as  noted  above,  because  of  the 
general  importance  of  the  issues  in  this 
case,  we  will  entertain  additional 
comments  from  all  interested  members 
of  the  public  as  well  as  from  the  parties 
to  this  proceeding. 

8.  This  Section  214  proceedmg  will 
continue  to  be  conducted  as  a  non- 
restricted  proceeding  in  which  written 
and  oral  ex  parte  contacts  are  permitted, 
but  subject  to  disclosure.  See  47  CFR 
Part  1206. 

9  Accordingly,  it  is  ordered  that  the 
comments  of  MCI,  Sprint  and 
COMTELCA/INTEL  are  accepted  into 
the  record  of  this  proceedmg,  and 
Telegroup's  and  VIA  USA's  motions  to 
strike  the  comments  are  dismissed  as 
moot. 

10.  It  IS  further  ordered  that  this 
proceeding  is  opened  to  the  general 
public  and  interested  persons  are 
invited  to  file  comments  on  any  of  the 
issues  raised  in  AT&T's  petition  or  the 
supporting  comments  by  October  14. 
1994.  and  reply  comments  by  November 
14. 1994 

1 1.  It  is  further  ordered  that  the 
Secretary  shall  serve  a  copy  of  this 


Order  on  each  party  to  this  proceeding 
by  certified  mail. 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary 

|FR  Doc  94-23102  Filed  9-16-94;  845  am) 
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made  (o  thai  particular  phone  durmg  the  ddv  a.id 
receives  a  dial  lone  at  the  reseller's  US.  location. 
COMTELCA/INTEL  assert  that  the  international  U  .v 
and  public  interest  issues  raised  by  this  practice 
should  be  addresaed  in  this  proceeding,  or. 
allernalively.  should  be  addressed  in  a  rulemak.ii'.); 
proceeding  that  covers  the  full  range  of  issues 
raised  by  the  proliferation  of  call-back  mclhodt 
uw-il  to  provide  US  dial  tone  to  foreign  (virtir* 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

agency:  Fudt-ral  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 

requirements  of  the  Paperwork 

Reduction  Act  of  1980  (44  U.S.C. 

Chapter  35).  the  FDIC  hereby  gives 

notice  that  it  has  submitted  to  the  Office 

of  Management  and  Budget  a  request  for 

OMB  review  of  the  information 

collection  system  described  below. 

Type  ofRe\iew:  Revision  of  a  currently 
approved  collection. 

Title:  Dispute  Resolution  Neutrals 
Questioruiaire. 

Form  Numbers:  FDIC  8000/01. 

OMB  Number:  3064-0107. 

Expiration  Date  of  OMB  Clearance: 
November  30.  1994. 

Respondents:  Parties  wishing  to  be 
considered  for  inclusion  on  the 
FDIC's  Roster  of  Dispute  Resolution 
Neutrals. 

Frequency  of  Response:  On  occasion. 

Number  of  Respondents:  100. 

Number  of  Responses  Per  Respondent: 
1. 

Total  Annual  Responses:  100. 

Average  Number  of  Hours  Per  Response: 
0.5 

Total  Annual  Burden  Hours:  50. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
3064-0107,  Washington.  DC  20503 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907.  Office  of  the  Executive 
Secretary.  Room  F-400,  Federal 
Deposit  Insurance  Corporation.  550 
17th  Street  NW..  Washington.  DC 
20429. 

Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  before  November 
18,  1994. 

ADDRESSES:  A  copy  of  the  submission 

may  be  obtained  by  caUing  or  writing 

the  FDIC  contact  listed  above. 

Comments  regarding  the  submission 


should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
has  developed  a  Roster  of  Dispute 
Resolution  Neutrals  as  part  of  its 
Alternative  Dispute  Resolution  (ADR) 
program.  Parties  wishing  to  be 
considered  for  inclusion  on  the  Roster 
must  submit  a  completed  questionnaire 
containing  biographical  and 
demographic  data.  The  information 
obtained  from  respondents  is  used  to 
evaluate  the  candidates'  qualifications 
to  serve  as  neutrals  in  cases  involving 
ADR. 

Dated.  September  13. 1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldinan. 
Acting  Executive  Secretary. 
|FR  Doc.  94-23044  Filed  9-16-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

First  of  America  Bank  Corporation; 
Change  in  Bank  Control  Notices; 
Acquisitions  ot  Shares  of  Banks  or 
Bank  Holding  Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc. 
94-21973)  published  on  page  46253  of 
the  issue  for  Wednesday.  September  7. 
1994. 

Under  the  Federal  Reserve  System 
heading,  the  entry  for  First  of  America 
Bank  Corporation,  is  revised  to  read  as 
follows: 

1. First  of  America  Bank  Corporation, 
Kalamazoo.  Michigan.  In  addition  to  the 
activities  listed  in  the  Notice  of  August 
31.  1994,  Applicant  proposes  that 
Company  execute  trades  for  which 
Applicant's  subsidiary  banks  act  as 
introducing  broker. 

Comments  on  this  application  must 
be  received  by  October  3,  1994. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  13.  1994. 
Jennifer  |.  Johnson, 
Deputy  Secretan'  of  the  Board. 
IFR  Doc  94-23253  Filed  9-16-94:  8:45  am) 
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GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Public  Printer;  Meeting  ^ 

The  Depository  Librarj'  Council  to  the 
Public  Printer  (DLC)  will  hold  its  Fall 
1994  meeting  on  Monday.  October  24. 
1994.  through  Wednesday.  October  26, 
1994.  in  Clackamas.  Oregon.  The 
meeting  sessions  will  take  place  from 
8:30  a.m.  until  5  p.m.  on  Monday  and 


Tuesday  and  from  8:30  a.m.  until  12 
noon  on  Wednesday.  The  sessions  will 
be  held  at  the  Monarch  Hotel  & 
Conference  Center,  12566  Southeast 
93rd  Avenue,  Clackamas,  Oregwi  97015, 
on  the  outskirts  of  Portland.  Tbe 
purpose  of  this  meeting  is  to  discuss  the 
Federal  Depository  Library  Program. 
The  meeting  is  open  to  the  public. 

A  limited  number  of  hotel  rooms  have 
been  reserved  at  the  Monarch  for 
anyone  needing  hotel  accommodations. 
Telephone  (800) 492-8700  or  (503) 652- 
1515:  fax:  (503)  652-7509.  Please 
specify  the  Depository  Library  Council 
when  you  contact  the  hotel.  Room  cost 
per  night  is  $55. 
James  N.  Joyner, 

Deputy  Public  Printer.  * 

IFR  Doc.  94-23145  Filed  9-16-84;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  SoUcitatfon  of  Nominations 
for  Membership  on  the  U.S.  Advisory 
Board  on  ChtkJ  Abuse  and  Neglect 

Purpose 

Pursuant  to  the  terms  of  the  Child 
Abuse  Prevention  and  Treatment  Act 
(the  Act),  the  Department  of  Health  and 
Human  Services  is  soliciting 
nominations  for  three  vacancies  (seats) 
on  the  U^  Advisory  Board  on  Child 
Abuse  and  Neglect  (ibe  Board). 

Membership 

The  Board  consists  of  15  members 
appointed  by  the  Secretary  of  Health 
and  Hiunan  Services  (the  Secretary). 
Thirteen  are  appointed  from  the  general 
public  and  two  from  the  Federal 
Government.  In  making  all  1 5 
appointments,  the  Secretary  is  required 
by  the  Act  to  ensure  that  ethnic  and 
racial  minorities  and  diverse  geographic 
areas  are  represented. 

All  15  persons  appointed  must 
possess  general  knowledge  about  child 
maltreatment  (i.e.,  policy;  prevention; 
interventicMi;  treatment;  and  research). 
In  addition,  among  the  1 3  members 
from  the  general  public.  11  must 
represent  one  of  the  following  areas: 

•  the  legal  aspects  of  child 
maltreatment; 

•  the  psychological  aspects; 

•  the  social  services  aspects; 

•  the  medical  aspecis; 

•  the  role  of  State  and  local 
government  in  the  prevention  and 
treatment  of  child  abuse  ami  neglect; 


•  tbe  role  of  organizations  providing 
services  to  disabled  persons; 

•  theroleof  organizations  providing 
services  to  adolescents; 

•  the  role  of  elementary  and 
secondary  school  teaching; 

•  the  role  of  parent  self-help 
organizations; 

•  the  role  of  parents'  groups:  and 

•  the  role  of  voluntary  groups. 

In  order  to  qualify  for  selection  as 
such  a  representative,  each  individual 
must  possess  specific  knowledge  in  the 
area  which  he/she  represents. 

Responsibilities  and  Duties 

Among  the  responsibilities  the  Act 
requires  the  Board  to  perform  is  the 
preparation  of  an  annual  report  to  the 
Secretary  of  Health  and  Human 
Services,  appropriate  committees  of  the 
Congress,  and  the  Director  of  the 
National  Center  on  Child  Abuse  and 
Neglect.  In  addition,  the  Board  holds 
hearings,  conducts  symposia,  and  issues 
position  papers. 

In  its  annual  reports,  the  Board  is 
charged  with  evaluating  the  nation's 
efforts  to  accomplish  the  purposes  of 
CAPTA  and  developing 
recommendations  about  ways  that  those 
efforts  can  be  improved.  The  1990 
report  of  the  Board  is  entitled.  Child 
Abuse  and  Neglect:  Critical  First  Steps 
in  Response  to  a  National  Emergency; 
the  1991  report,  Creating  Caring 
Communities:  Blueprint  for  an  Effective 
Federal  Policy  on  Child  Abuse  and 
Neglect;  the  1992  report.  The 
Continuing  Child  Protection  Emergency: 
A  Challenge  to  the  Nation;  and  the  1993 
report.  Neighbors  Helping  Neighbors:  A 
New  National  Strategy  for  the  Protection 
of  Children. 

The  Board  usually  meets  three  times 
a  year,  and,  occasionally,  four  times  a 
year.  Meetings  last  three  to  four  days. 
Between  meetings,  much  of  its  work  is 
acxomplished  by  conference  call. 
Service  on  the  Board  is  extremely 
demanding  of  both  time  and  effort 

Duties  of  Board  members  are: 

•  to  serve  as  the  Board  authority  in 
one  or  more  areas  of  expertise,  keeping 
current  on  developments  in  those  areas; 

•  to  be  conversant  vrith  the  extensive 
array  of  background  information 
provided  to  members  prior  to  meetings 
and  conference  calls; 

•  to  attend  meetings; 

•  to  participate  in  conference  calls; 

•  to  suggest  materials  to  staff  for 
distribution  as  background  information; 

•  to  author  portions  of  Board 
publications; 

•  to  edit  Board  pubh'cations;  and 

•  to  avoid  ail  possible  conflicts  of 
interest  between  Board  membership  and 
non-Board  activities. 


Terms  of  Office 

The  length  of  the  terms  to  which 
persons  from  the  general  public  are 
appointed  is  four  years.  Ctace 
appointed,  a  person  from  the  general 
public  may  be  reappointed  to  one 
additional  term  at  the  discretion  of  the 
Secretary. 

Nomination 

The  Department  is  soliciting 
nominations  for  the  three  seats  to  be 
occupied  by  members  possessing 
specific  expertise  in: 

•  the  social  services  aspects  of  child 
maltreatment; 

•  the  role  of  elementary  and 
secondarj'  school  teaching:  and 

•  an  at- large  seat. 

The  terms  of  the  three  seats  will 
expire  on  May  29,  1999. 

Nominations  may  be  made  for  one's 
self  or  for  someone  else.  The  same 
individual  may  be  nomirvated  for  a  seat 
in  more  than  one  category.  Nominatioi» 
should  be  made  in  the  form  of  a  letter 
which  indicates  the  seat  ch°  seats  for 
which  the  nominee  is  being  nominated 
and  provides  informatiOTi  about  the 
qualifications  for  office  of  the  nominee. 
A  current  curriculum  vita  for  the 
nominee  should  be  attached  to  the 
letter.  (If  the  nominee  is  not  tbe  person 
submitting  tbe  nomination,  a  letter  from 
the  nominee  indicating  a  willingness  to 
serve  should  be  attached).  All 
nominations  will  be  evaluated.  To  assist 
in  that  evaluation,  persons  submitting 
nominations  may  wish  to  provide  tbe 
following  kinds  of  information  about  the 
nominee's  qualifications: 

•  What  general  knowledge  about 
child  maltreatment  (i.e.,  policy; 
prevention;  intervention;  treatment;  and 
research)  does  the  nominee  possess  and 
how  has  he/she  gained  that  knowledge? 

•  What  specific  knowledge  does  the 
nominee  possess  about  the  aspect  of 
child  maltreatment  which  he/she  is 
being  ncmiinated  to  represent  on  the 
Board  and  how  has  he/she  gained  that 
knowledge?  (If  the  individual  is  being 
nominated  for  more  than  one  seat, 
separate  answers  should  be  provided 
setting  forth  the  individual's  specific 
knowledge  in  connection  with  each 
seat). 

•  What  materials  has  the  nominee 
authored,  what  presentations  has  he/she 
made,  what  meetings  has  he/she 
planned,  et  cetera,  which  shed  light  on 
both  the  general  and/or  specific 
knowledge  of  the  nominee? 

•  What  skills  does  the  nominee 
possess  which  will  allow  him/her  to 
contribute  substantially  to  the  conduct 
of  Board  business  and  what  highlights 
and  achievements  in  tbe  iwminee's 
career  shed  Ught  on  -such  skills? 
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•  Does  the  nominee  possess  other 
abilities  which  are  relevant  to  his/her 
appointment  to  the  Board? 

•  Will  the  nominee's  schedule  permit 
him/her  to  devote  a  significant  segment 
of  time  to  Board  activities? 

•  Is  the  nominee's  ethnic  or  racial 
background  that  of  an  American  Indian 
or  Alaskan  Native,  Asian  or  Pacific 
Islander.  African-American,  or 
Hispanic? 

Each  letter  of  nomination  should  be 
accompanied  by  at  least  one  but  no 
more  than  three  letters  of  reference 
attesting  to  the  nominee's  qualifications 
for  office.  Authors  of  reference  letters 
may  include  but  are  not  limited  to: 
elected  officials  (Federal.  State,  or 
local),  persons  in  the  field  of  child 
maltreatment:  and  persons  in  the  subject 
area  of  the  seat  being  sought. 

The  Secretary  willselect  t' 

persons  to  be  named  to  the  1  •  .n 

among  those  individuals  either  who  are 
nominated  in  response  to  this 
announcement  or  who  are  otherwise 
qualified  to  ser\e.  After  the  Secretary 
reaches  a  decision,  those  persons 
selected  to  serve  will  receive  a  letter  of 
invitation.  Service  will  begin  on  May 
29.  1995.  or  the  first  Board  meeting 
thereafter 

Nomination  packages  (letter  of 
nomination:  attachment(s):  and 
accompanying  letter(s)  of  reference) 
must  be  postmarked  no  later  than 
October  31.  1994  Packages  received 
with  a  postmark  later  than  October  31. 
1994  will  not  be  considered. 

Nominations  should  be  sent  to  the: 
US  Advisory  Board  on  Child  Abuse 
and  Neglect.  Room  303-D.  Hubert  H 
Humphrev  Building.  200  Independence 
Avenue.  S\V  .  Washington.  DC  20201. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Marilyn  )  Gosdt?ck,  Program  Analyst. 
US  Advisory  Board  on  Child  Abuse 
and  Neglect.  Room  303-D.  Hubert  H 
Humphrey  Building.  200  Independence 
Avenue.  SW  .  Washington.  DC  20201 
Telephone:  (202)  690-«604 

Dated  September  13,  1994 
Preston  Bruce, 

Executni' Director,  U.S.  Advisory  Board  or) 
Child  Abuse  ar\d  Select 
|FR  DcK    04-23143  Filed  9-16-94.  8  45  arr.l 
•ILLIMC  COOf  41»4-0I-P 


Notice  of  the  Third  Meeting  of  the 
Advisory  Committee  on  Services  for 
Families  With  Infants  and  Toddlers 

agency:  Administration  on  Children. 
Youth  and  Families.  ACF.  HHS 
ACTION:  Notice  of  meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  Public  Law  92-*63,  that  the 


Advisory  Committee  on  Services  for 
Families  with  Infants  and  Toddlers  will 
hold  a  meeting  on  Thursday  and  Friday. 
September  22  and  23.  1994,  from  9  a.m. 
to  5  p  m.  The  meeting  will  be  held  at  the 
Rosslyn  West  Park  Hotel.  1900  N.  Fort 
Mever  Drive.  Arlington.  Virginia. 

Yhe  meeting  of  the  Committee  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  the  development  of  the 
formative  activities  for  the  operation  of 
the  Committee. 

Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
public  inspection  at  330  C  Street.  SW.. 
Room  2026.  Washington.  DC  20201. 

If  a  sign  language  interpreter  is 
needed,  contact  David  Siegel  at  the 
address  and  telephone  number  below: 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Siege!.  370  L'Enfant  Promenade, 
SW..  7th  floor.  Aerospace  Building. 
Washington.  DC  20047  (202)  401-9215. 

Dated;  S«p:'-Tr'.ber  14.  1994. 
Mary  lo  Bane. 

Assistant  Secretary  for  Children  and  Families 
[FR  Doc.  94-23144  Filed  9-16-94;  8  45  ami 
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Administration  on  Aging 

White  House  Conference  on  Aging 

agency:  White  House  Conference  on 
Aging,  AoA.  HHS 
ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given, 
pursuant  to  Title  II  of  the  Older 
Americans  Act  Amendments  of  1987. 
Public  Law  100-175  as  amended  by 
Public  Law  102-375  and  Public  Law 
103-171.  that  the  1995  White  House 
Conference  on  Aging  Policy  Committee 
will  hold  a  meeting  on  Wednesday. 
October  5.  1994.  from  1  p.m.  to  4  pm 
The  meeting  will  be  held  in  Room  216. 
Hart  Senate  Office  Building, 
Constitution  and  Delaware  Avenues  NE. 
Washington.  DC  20510. 

The  meeting  of  the  Committee  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  and  voting 
on  the  themes  and  the  proposed  agenda 
for  publication  in  the  Federal  Register. 

Records  shall  be  kept  of  all  Committee 
proceedings  and  shall  be  available  for 
public  inspection  at  501  School  Street. 
SW,  8th  floor.  Washington.  DC.  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Huddell.  White  House 
Conference  on  Aging.  501  School  Street 
SW..  8th  Floor.  Washington.  EX:  20024. 
202-245-7845. 
Fernando  M.  Torres  Gil, 
Assistant  Secretary  for  Aging. 
IFR  Doc.  94-23129  Filed  9-16-94;  8:45  ami 
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Agency  for  Toxic  Substances  and  I 

Disease  Registry  j 

.ATSDR-85] 

Quarterly  Public  Health  Assessments 
Completed 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Ser\ice(PHS).  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 

SUMMARY:  This  notice  contains  a  list  of 
ites  for  which  ATSDR  has  completed  a 
public  health  assessment,  or  issued  an 
addendum  to  a  previously  completed 
public  health  assessment,  during  the 
period  April-June  1994.  This  list 
includes  sites  that  are  on.  or  proposed 
for  inclusion  on.  the  National  Priorities 
List  (NPL).  and  non-NPL  sites  for  which 
ATSDR  has  prepared  public  health 
assessments  in  response  to  requests 
from  the  public  (petitioned  sites). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Williams.  P.E..  DEE.  Director. 
Division  of  Health  Assessment  and 
Consuhation.  Agency  for  Toxic 
Substances  and  Disease  Registry.  1600 
Clifton  Road.  NE..  Mailstop  E-32. 
Atlanta.  Georgia  30333.  telephone  (404) 
639-0610. 
SUPPLEMENTARY  INFORMATION:  The  most 

recent  list  of  completed  public  health 
assessments,  public  health  assessments 
with  addenda,  and  petitioned  public 
health  assessments  which  were 
accepted  by  ATSDR  during  January- 
March  1994.  was  published  in  the 
Federal  Register  on  June  28.  1994  I59 
FR  33296).  The  quarterly  announcement 
is  the  responsibility  of  ATSDR  under 
the  regulation.  Health  Assessments  and 
Health  Effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  [42 
CFR  Part  90].  This  rule  sets  forth 
ATSDR's  procedures  for  the  conduct  of 
public  health  assessments  under  section 
104(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA).  as  amended  (42'U.S.C. 
9604(i)l 

Availability 

The  completed  public  health 
assessments  are  available  for  public 
inspection  at  the  Division  of  Health 
Assessment  and  Consultation.  Agency 
for  Toxic  Substances  and  Disease 
Registry.  Building  33.  Executive  Park 
Drive.  Atlanta.  Georgia  (not  a  mailing 
address),  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday  except  legal 
holidays.  The  completed  public  health 
assessments  are  also  available  by  mail 
through  the  U.S.  Department  of 


Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road.  Springfield,  Virginia  22161. 
or  by  telephone  at  (703)  487-4650. 
There  is  a  charge  determined  by  NTIS 
for  these  public  health  assessments.  The 
NTIS  order  numbers  are  listed  in 
parentheses  after  the  site  name. 

Public  Health  Assessments  or  Addenda 
Completed  or  Issued 

Between  April  1, 1994,  and  June  30, 
1994,  public  health  assessments  or 
addenda  to  public  health  assessments 
were  issued  for  the  sites  listed  below: 

NPL  Sites 

Kentucky 

National  Southwire  Aluminum 
Company — Hawesville — (PB94- 
178811) 

Massach::setis 

Nyanza  Chemical  Waste  Dump — 

"Ashland— (PB94-1 94446) 
Sullivan's  Ledge — New  Bedford — 

(PB94-178027) 

Minnesota 

Lake  Elmo  Airport  Groundwater 
Plume — (a/k/a  Baytown  TouTiship 
Groundwater  Contamination) — 
Baytown  Township  (PB94-165453) 

NewBrighton/Arden  Hills  (a/k/a  U.S. 
Army  Twin  Cities  Ammunition 
Plant)— Arden  Hilis— (PB94-180775) 

Now  York 

Hooker-102nd  Street— Niagara  Falls— 

(PB94-165172) 
Hooker  Chemical/Ruco  Polymer — 

Hicksville— (PB94-1 73788) 
North  Sea  Municipal  Landfill— N'orth 

Sea- (PB94-178993) 
Robintech.  Incorporated/National 

Pipe— Vestal— (PB94-183241) 
Sinclair  Refinery— Wellsville—(PB94- 

184017) 
Svosset  Landfill— Oyster  Bay— (PB94- 

165461) 

Ohio 

Allied  Chemical  and  Ironton  Coke — 
Ironton— (PB94-1 78936) 


Sanitary  Landfill— (a/k/a  Cardington 
Road  Landfill)— Dayton— (PB94- 
178902) 

Pennsylvania 

Foote  Mineral  Company — Frazer — 

(PB94-164217) 
Palmerton  Zinc  Pile — Palmcrton— 

(PB94-161692) 
Rodale  Manufacturing  Company. 

Incorporated- Emmaus— (PB94- 

178035) 

Texas 

Sikes  Disposal  Pits — Crosby— (PB94- 
187325) 

U7scons/jj 

Fadrowski  Drum  Disposal — Franklin- 

(PB94-183308) 
Hagen  Farm- Stoughton — (PB94- 

187671) 
Spickler  Landfill — Spencer— (PB94- 

168176) 

Petitioned  Sites  (Non-NPL) 

Xew  York 

Diarsenol  Company  (a/L'a  Kingsley 
Park)— Buffalo— (PB94-1 73770)' 


Virginia 

Bluefield  Sites— Bluefield—(PB94- 
187044) 

West  Virginia 

Bluefield  Sites— Bluefield— (PB94- 
187044). 

Dated:  September  12,  1994. 
David  Satcher,  M.D.,  Ph.D., 

Administrator,  Agency  for  Toxic  Substances 
and  Disease  Registry. 

(FR  Doc.  94-23075  Filed  9-16-94;  8;4.5  am) 
BILLING  COOE  4163-70-P 


IATSDR-84] 

Notice  of  Availability  of  Administrative 
Reports  of  Health  Effects  Studies 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR),  Public 
Health  Service  (PHS),  Department  of 
Health  and  Human  Services  (HHS). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  Administrative  Reports  of 
six  ATSDR  health  effects  studies. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  A.  Lybarger,  M.D.,  MS.,  Director. 
Division  of  Health  Studies,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
1600  Clifton  Road,  NE  .  Mailstop  E-31. 
Atlanta,  Georgia  30333,  telephone  (404) 
639-6200. 

SUPPLEMENTARY  INFORMATION:  Sections 
104(i)(7)  and  (9)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liabifitv  Act 
(CERCLA),  as  amended  [42'U.S.C. 
9604(i)(7)  and  (9)],  provide  the 
Administrator  of  ATSDR  with  the 
authority  to  conduct  pilot  studies, 
epidemiologic  and  other  health  studies, 
and  to  initiate  health  suneiUance 
program.s  to  deter.T.ine  the  relationship 
between  human  exposure  to  hazardous 
substances  in  the  environment  and 
adverse  health  outcomes. 

On  February  13,  1990,  ATSDR 
published  in  the  Federal  Register  [55 
FR  5136]  a  final  rule  entitled.  "Health 
Assessments  and  Health  Effects  Studies 
of  Hazardous  Substances  Releases  and 
Facilities."  The  primary  purpose  of  that 
rule,  which  created  a  new  regulation  at 
42  CFR  Part  90,  was  to  set  forth  general 
procedures  that  ATSDR  will  follow 
relating  to  certain  agency  activities, 
including  the  conduct  of  health  effects 
studies.  Section  90.11  of  the  regulation, 
which  concerns  the  reporting  of  results 
of  health  assessments  and  health  effects 
studies,  provides  that  reports  of  health 
effects  studies  conducted  under  section 
104(i)ofthe  CERCLA  shall  be  available 
to  the  general  public  upon  request. 

Availability 

The  reports  of  the  health  effects 
studies  listed  below  are  now  available 
through  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road,  Springfield.  Virginia  22151. 
telephone:  1-800-553-6847.  There  is  a 
charge  for  these  items  as  determined  by 
NTIS. 


Health  effects  study 

Priority  Health  Conditions:  An  Integrated  Strategy  to  Evaluate  the  Relationship  Between  illness  and  Exposure  to  Hazardous 

Substances.  ATSDR/HS-93/30. 
Health  Study  to  Assess  Methylmercury  Exposure  Among  Members  of  the  Fond  Du  Lac  Band  of  Chippewa  Indians  in  Northern 

Minnesota.  ATSDR/HS-94/31. 

The  Globeville  Childhood  Metals  Study:  An  Exposure  Study.  Denver  Colorado.  ATSDR/HS-94/32  

Clear  Creek/Central  City  Mine  Waste  Exposure  Study— Part  II:  Clear  Creek/Central  City  Mine  Sites.  ATSDR^HS-94/33    """'"'Z. 

Site-Specific  Sun/eillance  Project  at  the  Hoppers  Co.  Inc.  National  Priorities  List  Site,  TexarKana.  Texas.  ATSDR/HS-94.'34 

Biologic  Indicators  of  Exposure  to  Cadmium  and  Lead,  Palmerton,  Pennsylvania— Part  I  ATSDR/HS-94/35  


NTIS  docu- 
ment No. 


PB93-203529 
PB94- 134798 

PB94- 136694 
PB94-1 36702 
PB94- 154051 
PB94- 176955 
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in  tttcoriUnce  with  4^  CKK  9U  1 1 . 
copies  of  these  final  reports  have  been 
distributed  to  the  Environmental 
Protection  Agency,  the  appropriate  State 
and  local  government  agencies,  and  the 
affected  local  communities. 

ATSDR  previously  announced  the 
availability  of  29  noal  reports  of  health 
effect  studies  and  a  software  package  for 
the  analysis  of  disease  clusters  |55  FR 
31445.  August  12.  1990;  57  FR  29091. 
|une  30.  1992.  58  FR  29413.  May  20. 
1993;  and  58  FR  63378.  December  1. 
1993).  Additional  final  reports  will  be 
announced  semiannually  in  the  Federal 
Register  as  they  become  available 

Dated  September  12.  1994 
David  SatdMT.  M.O..  Ph.D., 

Administrator,  Agency  for  Toxic  Substances 

and  Disease  Registry. 
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Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUIMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Advisory  Committee  on  Special 
Studies  Relating  to  the  Possible  Long- 
Term  Health  Effects  of  Phenoxy 
HertolcJdes  and  Contaminants  (Ranch 
Hand  Advisory  Committee) 

Date.  time,  and  place.  October  4. 
1994.  9  a.m.,  Hubert  H  Humphrey 
DIdg.,  Stoaehenge  Room,  suite  615-F. 
200  Independence  Ave.  S\V.. 
Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  9  a.m.  to 
1:30  p.m.;  open  public  hearing,  1:30 
p.m.  to  2:30  p.m..  unless  public 
participation  does  not  last  that  long; 
op)en  committee  discussion.  2:30  p.m.  to 
4  p.m.;  Ronald  F.  Coene,  National 
Center  for  Toxicological  Research  (HFT- 
10),  Food  and  Drug  Administration. 
5600  Fishers  Lane,  Rockville.  MD 
20857. 301-443-3155. 

General  function  of  the  committee. 
The  committee  shall  advise  the 


Stjcrctajry  and  the  Assistant  5kh  notary  for 
Health  concerning  its  oversight  of  the 
conduct  of  the  Ranch  Hand  Study  by  the 
Air  Force  and  other  studies  in  which  the 
Secretary  or  the  Assistant  Secretary  for 
Health  believes  involvement  by  the 
advisory  committee  is  desirable. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  23, 
1994.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  initiate  the  review  of  the 
report  analyzing  the  1992  health 
examination  of  participants  in  the  Air 
Force  Health  study  entitled  "An 
Epidemiologic  Investigation  of  Health 
Effects  in  Air  Force  Personnel  Following 
Exposure  to  Herbicides."  This  review 
will  include  the  chapters  dealing  with 
General  Health.  Dermatology.  Renal 
Function,  and  Pulmonary  Function 
Criteria  for  release  of  data  sets  from 
previous  health  examinations 
conducted  for  the  Air  Force  Health 
study  will  also  be  discussed. 
Representatives  from  the  Department  of 
Veterans  Affairs  will  present  an  outline 
of  their  plan  for  conduct  of  a  health 
study  of  Army  veterans  assigned  to 
Chemical  Corps  units  in  Vietnam. 

Dental  Drug  Products  Panel  Plaque 
SulKommirtee  (Nonprescription 
Drugs)  of  the  Medical  Devices 
Advisory  Committee 

Date.  time,  and  place.  October  11  and 
12.  1994.  9  a.m..  Holiday  Inn — Silver 
Spring.  International  Ballroom,  8777 
Georgia  Ave.,  Silver  Spring.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  October  1 1 . 
1994.  9  a.m.  to  12  m.;  open  public 
hearing.  12  m.  to  3  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  3  p.m.  to  5 
p.m.:  open  committee  discussion, 
October  12.  1994.9  a.m.  to  11  a.m.; 
open  pubhc  hearing.  11  a.m.  to  12  m.. 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion. 
12  m.  to  4  p.m.;  Jeanne  L.  Rippere  or 
Stephanie  A.  Mason.  Center  for  Drug 
Evaluation  and  Research  (HFD-813). 
Food  and  Drug  Administration.  7520 
Standish  PI..  Rockville.  MD  20855.  301- 
594-1003. 


General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

The  Dental  Products  Panel  of  the 
Medical  Devices  Advisory  Committee 
functions  at  limes  as  a  nonprescription 
drug  advisory  panel.  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
human  use,  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgation 
of  monographs  establishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  the  general  issues  pending 
before  the  subcommittee.  Those  desiring 
to  make  formal  presentations  should 
notify  the  contact  person  before 
September  30. 1994,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
subcommittee  will  continue  with  its 
discussions  held  during  the  June  28  and 
29,  1994.  meeting  as  follows:  (1)  The 
possible  relationship  of  alcohol- 
containing  mouthwashes  to  the 
development  of  oral  and  pharyngeal 
cancers,  and  (2)  work  on  developing 
general  guidelines  for  determining  the 
safety  and  effectiveness  of  antiplaque 
and  antiplaque-related  drug  products. 
The  subcommittee  will  also  work  on  a 
draft  document  to  be  presented  to  the 
Dental  Products  Panel  at  a  future 
meeting. 

Dental  Device  Ingredient  Lat>eling 
Subcommirtee  of  the  Dental  Products 
Panel  of  the  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  October  12. 
1994,  9  a.m.,  Caithersburg  Hilton  Hotel, 
Salon  C,  620  Perry  Pkwy.,  Caithersburg. 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  Caithersburg  Hilton  Hotel. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-977-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availabilitv- 


Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
10  a.m.  to  5  p.m.;  Carolyn  A.  Tylenda, 
Center  for  Devices  and  Radiological 
Health  (HFZ-410),  Food  and  Drug 
Administration,  1390  Piccard  Dr.. 
Rockville,  MD,  301-594-3090. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  1,  1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  dental  device 
ingredient  labeling. 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  October  13  and 
14,  1994,  9  a.m.,  National  Institutes  of 
Health.  Clinical  Center,  Bldg.  10.  Jack 
Masur  Auditorium,  9000  Rockville  Pike. 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  October  13.  1994. 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  open  committee  discussion, 
October  14,  1994,  9  a.m.  to  5  p.m.;  Joan 
C.  Standaert,  Center  for  Drug  Evaluation 
and  Research  (HFD-110),  Food  and 
Di-ug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857.  419-259- 
6211  or  Valerie  M.  Mealy,  Advisors  and 
Consuhants  Staff,  301—443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda — Open  public  herring. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  1,  1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
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arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  13,  1994,  the  committee  will 
discuss  drug  interactions  and 
antianginal  guidelines.  On  October  14, 
1994,  the  committee  will  discuss  the 
new  drug  application  (NDA)  20-377  for 
Cordarone®,  I.V.  amiodarone  HCl, 
Wyeth-Ayerst  Laboratories,  to  be 
indicated  for  life-threatening 
arrh\-thmias. 

Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  October  13  and 
14,  1994,  9  a.m.,  Caithersburg  Hilton 
Hotel,  Salon  C,  620  Perry  Pkwy., 
Caithersburg,  MD.  A  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  Caithersburg  Hilton 
Hotel.  Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-977-8900  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability. 

Tipe  of  meeting  and  contact  person. 
Open  public  hearing.  October  13,  1994, 
9  a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  open  public  hearing,  October  14, 
1994,  9  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
3  p.m..  Carolyn  A.  Tylenda,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
410).  Food  and  Drug  Administration. 
1390  Piccard  Dr..  Rockville.  MD.  301- 
594-3090. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  dala. 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  1,  1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  13  and  14,  1994,  the  committee 
will  discuss:  (1)  Classification  of  muscle 
monitor  devices;  (2)  reclassification  of 


dental  mercury;  (3)  bone  filling  and 
augmentation  materials;  (4)  dental 
device  ingredient  labeling;  and  (5)  draft 
guidance  documents  for  dental 
endosseous  implants  and 
temporomandibular  joint  implants. 
Copies  of  the  draft  guidance  documents 
are  available  from  the  Division  of  Small 
Manufacturers  Assistance,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
220),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  800-638-2041  or  301-443-6597 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  October  20  and 
21,  1994.  8  a.m..  Holiday  Inn— Silver 
Spring,  Plaza  Ballroom,  8777  Georgia 
Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  October  20. 
1994,  8  a.m.  to  9:20  a.m.;  open  public 
hearing,  9:20  a.m.  to  9:40  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  940 
a.m.  to  11:40  a.m.;  open  public  hearing. 
11:40  a.m.  to  12  m.,  unless  public 
participation  does  not  last  that  long, 
open  committee  discussion,  12  m.  to 
2:30  p.m.;  open  public  hearing,  230 
p.m.  to  3  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  3  p.m.  to  5 
p.m.;  open  committee  discussion, 
October  21,  1994,  8  a.m.  to  9:30  a.m.; 
open  pubhc  hearing,  9:30  a.m.  to  10 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  10  a.m.  to  12:30  p.m  ;  Linda 
A.  Smallwood,  Office  of  Blood  Research 
and  Review  (HFM-300),  Center  for 
Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration.  1401 
Rockville  Pike,  Rockville,  MD  20852. 
301-594-6700. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  human 
diseases. 

Agenda — Open  public  hearing 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  m 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  10,  1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
appro.ximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
October  20.  1994.  the  committee  will 
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discuss  and  provide  recommendations 
for:  (1)  Revised  donor  testing  and 
suitability  criteria  related  to  the  use  of 
treponemal  screening  tests  for  syphilis, 
(2)  issues  related  to  the  dating  period  for 
irradiated  red  blood  cells,  and  (3)  issues 
concerning  donor  suitability.  On 
October  21, 1994.  the  committee  will 
discuss  public  health  issues  related  to 
the  use  of  gloves  by  phlebotomists  in 
blood  establishments. 

Hematoloqy  and  P.ithology  Devices 
Panel  of  tfte  Medical  Devices  Advisory 
Committee 

Date,  time,  and  place.  October  21. 
1994.  10  a.m..  Holiday  Inn — 
Gaithersburg,  Walker  and  Whetstone 
Rooms.  Two  Montgomery  Village  Ave  . 
Gaithersburg,  MD.  A  limited  number  of 
overnight  accommodations  have  been 
reserved  at  the  Holiday  Inn — 
Gaithersburg.  Attendees  requiring 
overnight  accommodations  may  contact 
the  hotel  at  301-94&-8900  and  reference 
the  FDA  Panel  meeting  block. 
Reservations  vdll  be  confirmed  at  the 
group  rate  based  on  availability- 
Type  of  meeting  and  contact  person. 
Open  public  hearing,  10  a.m.  to  11  a.m.. 
unless  public  participation  does  not  last 
that  long:  open  committee  discussion. 
1 1  a.m.  to  4  p.m..  Djuana  Blagmon, 
Center  for  Devices  and  Radiological 
Health  (HFZ-440),  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville,  MD  20850,  301-594-2096 
General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agendo — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  14,  1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  classification 
of  immunohistochemical  devices 

Science  Board  to  th«  Food  and  Drug 

Administration 

Date,  time,  and  place.  October  21. 
1994.  8:30  a.m.,  Bethesda  Ramada  Hotel 
and  Conference  Center.  Ambassador 
Ballrooms  I  and  II.  8400  Wisconsin 
Ave..  Bethesda.  MD. 


Type  of  meeting  and  contact  person. 
Open  committee  discussion.  8:30  a.m.  to 
2:30  p.m.:  open  public  hearing.  2:30 
p.m.  to  3:30  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  3:30  p.m.  to 
6  p.m.:  Neil  L.  Wilcox.  Offire  of  the 
Senior  Advisor  for  Science  (HF-33), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-443-5839. 

General  function  of  the  board.  The 
board  shall  provide  advice  primarily  to 
the  agency's  Senior  Science  Advisor 
and.  as  needed,  to  the  Commissioner 
and  other  appropriate  officials  on 
specific  complex  and  technical  issues  as 
well  as  emerging  issues  within  the 
scientific  community  in  industry  and 
academia.  Additionally,  the  board  will 
provide  advice  to  the  agency  on  keeping 
pace  with  technical  and  scientific 
evolutions  in  the  fields  of  regulatory 
science:  on  formulating  an  appropriate 
research  agenda;  and  on  upgrading  its 
scientific  and  research  facilities  to  keep 
pace  with  these  changes.  It  will  also 
provide  the  means  for  critical  review  of 
agency  sponsored  intramural  and 
extramural  scientific  research  programs. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
board.  Those  desiring  to  make  formal 
presentations  must  notify  the  contact 
person  before  October  7.  1994,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants. 
Each  presenter  will  be  limited  in  time 
and  not  ail  requests  to  speak  may  be 
able  to  be  accommodated.  All  written 
statements  submitted  in  a  timely  fashion 
will  be  provided  to  the  board. 

Open  committee  discussion.  The 
board  will  continue  to  discuss  issues 
related  to  the  test  strategy  for  toxicity 
and  carcinogenicity  of  substances 
regulated  by  FDA.  The  primary  agenda 
item  will  consist  of  short  presentations 
followed  by  general  discussion  on  the 
development  and  validation  of 
alternatives  to  the  2-year  rodent 
carcinogenicity  assay. 

National  Task  Force  on  AIDS  Drug 
Development 

Date,  time,  and  place.  October  27, 
1994,  9:30  a.m..  October  28.  1994.  8:30 
a.m.,  The  Hyatt  Regency — Crystal  City. 
Regency  Rooms  C  and  D.  2799  Jefferson 
Davis  Hwy..  Arlington,  VA. 

Type  of  meeting  and  contact  person. 
Open  task  force  discussion.  October  27. 
1994.  9:30  a.m.  to  4:30  p.m.;  open 
public  hearing,  4:30  p.m.  to  5:30  p.m.. 


unless  public  participation  does  not  last 
that  long:  open  task  force  discussion, 
October  28,  1994.8:30  am.  to  11:30 
a.m.;  Jean  H.  McKay  or  Kimberley  M. 
Miles.  Office  of  AIDS  and  Special 
Health  Issues  (HF-12),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-0104. 

General  function  of  the  task  force.  Th** 
Task  Force  on  AIDS  Drug  Development 
shall  identify  any  barriers  and  provide 
creative  options  for  the  rapid 
development  and  evaluation  of 
treatments  for  human 
immunodeficiency  virus  (HIV)  infection 
and  its  sequelae.  It  also  advises  on 
issues  related  to  such  barriers,  and 
provides  options  for  the  elimination  of 
these  barriers. 

Open  task  force  discussion.  The  task 
force  will  pre.sent.  hear,  and  discuss 
issues  on  the  barriers  to  acquired 
immune  deficiency  syndrome  (AIDS) 
drug  development  from  the  perspective 
of  task  force  members,  members  of  the 
Federal  government,  and  the  public. 
The  task  force  will  determine  how  to 
proceed  with  overcoming  the  barriers  to 
AIDS  drug  development. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
task  force.  Those  desiring  to  m£ike 
formal  presentations  should  notify  the 
contact  person  before  October  19,  1994. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public, 
hearing.  (2)  an  op)en  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 


chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral . 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  waiting 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administratiqn.  rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFT?  part  14)  on 
advisory  committees. 


Dated:  September  13.  1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[PR  Doc.  94-23151  Filed  9-16-94;  8:45  ami 
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Health  Resources  and  Services 
Administration 

Final  Program  Requirements  and 
Review  Criteria  for  Cooperative 
Agreements  for  Centers  for  Medical 
Education  Research  for  Fiscal  Year 
1994 

The  Health  Resources  and  Services 
Administration  (HRSA)  annoimces  the 
final  program  requirements  and  review 
criteria  for  fiscal  year  (FY)  1994 
Cooperative  Agreements  for  Centers  for 
Medical  Education  Research.  These 
cooperative  agreements  are  funded 
under  the  authority  of  section  781,  title 
VII  of  the  Public  Health  Service  Act,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408,  dated  October 
13.  1992. 

Section  781  authorizes  research  on 
certain  health  professions  issues.  For 
this  cooperative  agreement  program, 
research  focuses  on  the  medical 
education  aspects  of  this  legislation  and 
"medical  education"  is  defined  as 
education  provided  to  individuals 
working  toward  the  M.D.  or  D.O.  degree, 
or  as  post-graduate  M.D./D.O.  education 
in  an  accredited  residency  or  fellowship 
program. 

Purpose 

The  purpose  of  the  Cooperative 
Agreements  for  Centers  for  Medical 
Education  Research  is  to  support 
research  in  medical  education, 
especially  regarding  existing  or 
proposed  federal  policies  and  programs 
and  regarding  the  impact  of  Federal 
initiatives  aimed  at  improving  the 
training  of  health  professionals  and  at 
meeting  national  workforce  goals. 

Section  781  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  cooperative  agreements  for  the 
purpose  of: 

(a)  conducting  research  on  the  extent 
to  which  the  debt  incurred  by  medical 
students  for  attendance  at  educational 
institutions  has  had  a  detrimental  effect 
on  the  decisions  made  by  the  students 
on  entering  primary  care  specialties; 

(b)  conducting  research  on  the  effects 
that  federally-funded  educational 
programs  or  policies  for  minority  or 
disadvantaged  individuals  have  on: 

(A)  the  number  of  such  individuals 
attending  health  professions  schools; 


(B)  the  number  of  such  individuals 
completing  the  programs  of  education 
involved;  and 

(C)  the  decisions  made  by  such 
individuals  on  which  of  the  health 
professions  specialties  to  enter; 

(c)  conducting  research  on  the 
effectiveness  of  the  States  in  protecting 
the  public  health  through: 

(1)  identifying  health  care  providers 
with  respect  to  whom  investigations  of 
professional  qualifications  are 
warranted: 

(2)  conducting  such  investigations; 
and 

(3)  taking  disciplinary  actions  against 
health  care  providers  determined 
through  such  investigations  to  have 
engaged  in  conduct  inconsistent  with 
protecting  the  public  health; 

(d)  conducting  research: 

(A)  to  determine  the  extent  to  which 
Federal  programs  and  related  financial 
incentives  influence  the  percentage  of 
medical  school  graduates  selecting  a 
primary  care  career; 

(B)  to  determine  the  extent  to  which 
Federal  programs  and  related  financial 
incentives  adequately  support  the 
training  of  mid-level  primary  care 
providers  relative  to  other  health 
professions  education  receiving  Federal 
assistance: 

(C)  to  assess  the  impact  that  direct 
and  indirect  payments  for  graduate 
medical  education  (including  the 
appropriateness  of  payments  for 
independent,  ambulatory  training  sites) 
have  on  increasing  the  percentage  of 
physicians  graduating  from  medical 
school  who  enter  primary  care  careers; 

(D)  to  assess  the  impact  of  medical 
school  admissions  policies  on  specialty 
selection  and  recommend  ways 
admission  policies  can  better  facilitate 
and  promote  the  selection  of  primary 
care  as  a  medical  career; 

(E)  to  assess  the  impact  of  Federal 
funding  for  biomedical  research  on  the 
design  of  medical  school  curriculum 
and  the  availability  of  primary  care 
educational  opportunities; 

(F)  to  assess  the  impact  of  medical 
school  curriculum,  including  the 
availabihty  of  clinical  training  in 
ambulatory  care  settings,  on  the 
percentage  of  physicians  selecting 
primary  care  residencies  and  selecting 
primary  care  as  a  medical  career;  and 

(G)  to  assess  the  extent  to  which 
current  physician  pa\Tnent  policies 
under  resource  based  relative  value 
scale  are  sufficient  to  encourage 
physicians  graduating  from  medical 
school  to  enter  and  remain  in  primary 
care  careers. 

In  conducting  research  relative  to 
effect  of  programs  for  minority  and 
disadvantaged  individuals,  the 
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applicant  will  make  findings  specific  to 
the  following  categories  of  health 
professions  schools: 

(A)  Health  professions  schools  of 
historically  black  colleges  and 
universities. 

(B)  Other  health  professions  schools 
attended  by  a  substantial  number  of 
minority  individuals. 

(C)  Health  professions  schools  generally. 

Eligibility 

Eligible  applicants  include  public  and 
non-profit  private  entities. 

This  program  was  announced  in  the 
Federal  Register  at  39  FR  32444.  dated 
June  23.  19y4.  The  program 
requirements  and  review  criteria  were 
proposed  for  public  comment.  No 
comments  were  received  during  the  30 
day  comment  period.  Therefore,  the 
program  requirements  and  review 
criteria  remain  as  proposed. 

Final  Program  Requirements 

The  award  recipient  shall  participate 
in  the  cost  of  the  program  as  follows: 
For  each  year  funds  are  awarded  under 
this  program,  the  matching  contribution 
sha"  be  at  least  one-third  of  the  amount 
oi  the  Federal  award  for  that  year.  Up 
to  50%  of  the  recipient's  matching 
contribution  may  be  in  the  form  of  in- 
kind  donations  of  faculty  time,  staff 
time,  use  of  computers  or  other  shared 
resources. 

In  addition,  each  applicant  shall 
evidence  that  training  related  to  medical 
education  research  is  occurring  or  is 
planned  by  the  organization. 

Final  Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(l)The  qualifications  and 
achievements  of  the  proposed  center's 
principal  investigator  and  senior 
researchers,  including  level  of 
productivity  and  quality  of  research  in 
medical  edu(  ation; 

(2)  Demonstration  of  an 
understanding  of  the  particular  subject 
areas  of  medical  education  research  that 
are  relevant  to  Fedoral  policies  and 
evidence  of  ability  to  iiKinage  rrsoar(  h 
in  such  areas; 

(3)  The  appropriateness  of  the  time 
commitments  of  the  principal 
investigator  and  senior  r<-        '    rs; 

(4)  The  strength  of  the  .1,  .         it's 
plan  to  actively  promote  dissemination 
of  research  findings  to  all  health 
professionals  involved  in  education  and 
training — including  those  whom  are 
primarily  practitioners,  and  to  relevant 
policy  makers; 

(5)  The  appropriateness  of  the 
proposed  budget; 


(6)  The  planned  level  of  commitment 
to  the  center  from  the  applicant 
institution,  as  evidenced  by  specific 
plans  for  the  type  of  financial  support 
that  will  be  offered,  and  for  support  of 
the  organizational  structure  of  the 
center.  Evidence  of  a  prior  institutional 
commitment  to  generalizable  research  in 
medical  education  will  also  be  sought; 

(7)  The  past  success  and  future 
potential  of  the  proposed  center's 
researchers  in  receiving  funding  from 
other  sources;  and 

(8)  The  likely  effectiveness  of  the 
organizational  and  management 
arrangements  to  operate  the  proposed 
center. 

Additional  Information: 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Brian  Goldstein.  Office  of  Health 
Professions  Analysis  and  Research. 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
Parklawn  Building.  Room  8-4  7.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857,  Telephone:  (301)  443-6936, 
FAX:  (301)443-0463. 

This  program.  Cooperative 
Agreements  for  Centers  for  Medical 
Education  Research,  is  listed  at  93.222 
in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Ddtpd  September  11.  1994 
fames  A.  Walsh. 
Acting  Administrator. 
IFR  Doc.  94-23094  Filed  9-16-94.  H  ■l.'jami 
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Public  Health  Service 

Notice  Regarding  Section  602  of  the 
Veterans  Health  Care  Act  of  1992 
Outpatient  Hospital  Facilities 

agency:  Public  Health  Service.  HHS. 
ACTION:  Final  notice. 

summary:  Section  602  of  Public  Law 
102-585.  the  "Veterans  Health  Care  Act 
of  1992"  (the  "Act"),  enacted  section 
340B  of  the  Public  Health  Sfr\  ice  Act 
("PHS  Act").  "Limitation  on  Prices  of 
Drugs  Purchased  by  Covered  Entities." 
Section  340B  provides  that  a 
manufacturer  who  sells  covered 
outpatient  drugs  to  eligible  entities  must 
sign  a  pharmaceutical  pricing  agreement 
(the  "Agreement"')  with  the  Secretary. 
Department  of  Health  and  Human 
Services,  in  which  the  manufacturer 


agrees  to  charge  a  price  for  covered 
outpatient  drugs  that  will  not  exceed  the 
amount  determined  under  a  statutory 
formula. 

The  purpose  of  this  notice  is  to  inform 
interested  parties  of  final  program 
guidelines  concerning  the  inclusion  nf 
outpatient  disproportionate  share 
hospital  (DSH)  facilities  in  the  PHS  drug 
discount  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Alvarez,  R.  Ph.,  Director,  Office 
of  Drug  Pricing,  Bureau  of  Primary 
Health  Care,  4350  East  West  Highway, 
West  Tower,  10th  Floor,  Bethesda.  MD 
20814.  tel:  (301)  594-4353. 
EFFECTIVE  DATE:  October  19.  1994. 

SUPPLEMENTARY  INFORMATION: 

(A)  Background 

Proposed  guidelines  were  announced 
in  the  Federal  Register  at  59  FR  29300 
on  June  6,  1994.  A  period  of  30  days 
was  established  to  allow  interested 
parties  to  submit  comments.  The  Office 
of  Drug  Pricing  received  8  letters  with 
comments  concerning  legal  authority  for 
developing  the  proposed  guidelines, 
responsibihty  for  determining 
eligibility,  the  inclusion  of  non- 
traditional  outpatient  facilities,  the  need 
for  a  definition  of  eligible  hospital 
facility,  ambiguity  in  the  policies  of  the 
Health  Care  Financing  Administration 
(HCFA)  regarding  the  Medicare  cost 
report,  possible  exceptions  for  unique 
circumstances,  a  retroactive  effective 
date,  and  general  comments  concerning 
the  definition  of  "patient"  and  a 
contracted  pharmacy  service 
mechanism. 

The  following  section  presents  a 
summary  of  all  major  comments, 
grouped  by  subject,  and  a  response  to 
each  comment.  All  comments  were 
consid^ed.  and  the  guideline  is 
adopted  as  proposed,  with  minor 
changes  to  increase  clarity. 

(B)  Comments  and  Responses 

Comment:  Manufacturers  should  nol 
be  required  to  provide  discounts  to 
outpatient  facilities  that  are  included  on 
the  Medicare  cost  reports  of  eligible 
DSHs  until  the  PHS  Office  of  Drug 
Pricing  includes  the  names  of  the 
eligible  outpatient  facilities  on  the 
master  list  of  eligible  covered  entities. 

{Response:  When  an  eligible  DSH 
submits  the  list  of  all  outpatient 
facilities  (on-site  and  off-site)  included 
on  its  Medicare  cost  report  and 
Medicaid  billing  status  information  to 
the  Office  of  Drug  Pricing  and  the  Office 
adds  these  facilities  to  the  master  list  of 
eligible  and  participating  entities  during 
regular  quarterly  updates,  the  facilities 
will  then  be  able  to  access  PHS  discount 


pricing.  This  information  will  be  posted 
on  the  Electronic  Data  Retrieval  System 
(EDRS).  maintained  by  the  Office  of 
Drug  Pricing.  To  access  this  information 
call  (301)  594-4992. 

Comment:  The  proposed  guideUnes 
have  created  a  new  definition  of  "DSH" 
which  appears  to  be  wnthin  the  realm  of 
legislating  as  opposed  to  rulemaking. 

Response:  Section  340B(a)(4)  of  the 
PHS  Act  lists  the  various  groups  of 
entities  eligible  to  receive  PHS  discount 
pricing.  Section  340B(a){4)(L)  describes 
a  subset  of  "hospitals"  as  defined  in 
section  1886(d)(1)(B)  of  the  Social 
Security  Act  as  eligible  to  participate  in 
the  program.  Because  section  1886 
addresses  Medicare  payment  for 
hospital  inpatient  services  only,  the 
scope  of  the  term  '"hospital  "  has  been 
limited  to  the  hospital  inpatient 
services.  However,  section  340B  deals 
exclusively  with  outpatient  drugs. 
Although  Congress  clearly  intends  this 
narrow  definition  be  used  to  identify  the 
Medicare  disproportionate  share 
hospitals  which  are  eligible  for  section 
340B  drug  discounts,  we  do  not  believe 
it  is  reasonable  to  use  this  same 
definition  to  limit  where  the  section 
340B  outpatient  drugs  can  be  used. 
Some  disproportionate  share  hospitals 
offer  outpatient  services  in  off-site  or 
satellite  outpatient  facilities.  Further, 
the  movement  of  nonprofit  hospitals  in 
recent  years  has  been  to  reorganize  and 
offer  a  variety  of  services,  other  than 
traditional  inpatient  hospital  services, 
through  separate  divisions,  lines  of 
business,  or  entities.  Therefore,  for 
purposes  of  section  340B  drug 
discounts,  a  further  interpretation  of 
"hospital"  is  needed. 

Comment:  In  some  instances,  the 
Medicare  cost  report  does  not  include 
all  of  the  clinics  and  services  which 
should  be  eligible  for  the  PHS  discount 
pricing.  For  example,  hospitals  refer 
patients  for  spyecific  types  of  treatments 
to  other  hospitals,  such  as  large  teaching 
hospitals  which  have  specialized 
equipment  and  medical  personnel. 
Further,  hospitals  are  establishing 
separate  primary  care  services  in 
different  areas  of  the  community.  These 
facilities  are  often  free-standing  and  not 
included  on  the  DSH  Medicare  cost 
report,  but  generally  are  customers  of 
the  hospitals  and  have  limited  financial 
resources. 

Response:  Although  it  is 
understandable  that  the  DSH  would 
desire  to  obtain  PHS  pricing  for  these 
various  facilities,  the  statute  clearly 
states  that  it  is  only  the  DSH  that 
qualifies  for  discount  pricing.  We  have 
attempted  to  define  DSH  in  a  manner 
consistent  with  HCFA  policy  guidelines 
(Provider  Certification,  State  Operation 


Manual,  section  2024).  Only  outpatient 
facilities  which  are  an  integral 
component  of  the  DSH  will  be  included 
on  the  DSH  Medicare  cost  report,  and 
only  these  facilities  will  be  eligible  for 
PHS  discountpricing. 

Comment:  Tne  proposed  guidelines 
would  permit  any  health  care  entity,  by 
means  of  its  business  relations  with 
other  health  care  entities,  to  make  itself 
eligible  for  PHS  pricing.  Any  clinic, 
facility,  or  community  hospital  affiliated 
with  a  DSH  could  consolidate  its  cost 
reporting  requirements  and  use  the 
Medicare  provider  number  of  the  DSH 
to  make  itself  eligible  for  PHS  pricing. 
This  is  not  consistent  with  Congress's 
intent  in  precisely  defining  a  list  of 
entities  eligible  for  the  PHS  discount 
pricing. 

Response:  Congress  referred  to  section 
1886  of  the  Social  Security  Act 
(Medicare  inpatient  hospital  payment) 
for  the  definition  of  DSH;  therefore,  it  is 
reasonable  to  utilize  existing  Medicare 
rules  to  determine  eligibility  for  PHS 
discount  pricing.  The  proposed 
Medicare  cost  report  test  was  developed 
by  Medicare  officials  and  used,  in  part, 
to  determine  whether  a  facility  is  a 
component  of  a  hospital.  If  an 
outpatient  facility  does  not  share  in  the 
hospital  cost  report,  it  is  properly 
viewed  as  an  independent,  free-standing 
facility. 

When  a  DSH  attempts  to  certify 
multiple  components  as  a  single 
hospital  for  purposes  of  Medicare 
certification,  it  must  follow  guidelines 
developed  by  HCFA.  These  guidelines 
(Provider  Certification,  State  Operation 
Manual,  section  2024)  establish  tests  to 
determine  whether  an  additional 
hospital  facility,  geographically 
separated  but  in  the  same  metropolitan 
area,  is  a  separate  facility  from  or  a 
component  of  a  single  hospital.  These 
tests  include:  (a)  all  components  subject 
to  the  control  and  direction  of  one 
common  owner  (i.e..  governing  body) 
which  is  responsible  for  the  operational 
decisions  of  the  entire  hospital 
enterprise;  (b)  one  chief  medical  officer 
who  reports  directly  to  the  governing 
body  and  who  is  responsible  for  all 
medical  staff  activities  of  all 
components;  (c)  integration  of  the' 
organized  medical  staff  (e.g..  all  medical 
staff  members  having  privileges  at  all 
components);  and  (d)  one  chief 
executive  officer  through  whom  all 
administrative  authority  flows  and  who 
exercises  control  and  surveillance  over 
all  administrative  activities  of  all 
components.  This  does  not  preclude  the 
establishment  of  a  deputy  or  assistant 
executive  officer  position. 

If  the  off-site  clinic  meets  these  tests, 
it  would  be  included  in  the  DSH 


Medicare  cost  report.  This  test  clearly 
determines  whether  a  facility  is  an 
integral  part  of  a  DSH  hospital,  and  is 
an  appropriate  standard  to  determine 
eligibility.  It  incorporates  Medicare 
criteria  that  are  not  ambiguous  and 
forms  an  independent  and  objective 
basis  on  which  to  determine  eligibility. 

Comment:  The  proposed  guidelines 
should  be  applied  uniformly  to  all  DSH 
outpatient  facilities,  regardless  of 
whether  they  fit  the  common  perception 
of  a  traditional  hospital  outpatient  clinic 
(e.g..  include  facilities  that  serve  prison 
inmates,  HMOs,  home  infusion  and 
home  health  patients).  An\'thing  short  of 
this  would  be  extremely  difficult  to 
administer  since  separating  traditional 
from  non-traditional  facilities  would  be 
a  highly  subjective  and  time-consuming 
exercise.  Further.  PHS  should  include 
in  the  final  notice  a  specific  definition 
for  eligible  "outpatient  facility.'" 

Response:  Section  340B(b)  of  the  PHS 
Act  refers  to  section  1927(k)  of  the 
Social  Security  Act  for  the  definition  of 
'"covered  outpatient  drug."  This 
definition  does  not  include  any 
limitations  on  outpatient  settings,  and 
there  is  no  requirement  that  the  covered 
drug  be  used  in  a  "traditional" 
outpatient  setting.  Any  outpatient 
facility  included  on  an  eligible  DSHs 
Medicare  cost  report  can  access  PHS 
pricing  if  it  is  included  on  the  master 
list  of  eligible  entities. 

Comment:  There  are  certain 
circumstances  which  might  prevent  an 
otherwise  eligible  outpatient  facility 
from  billing  under  the  DSHs  provider 
number  (e.g..  State  or  local  laws 
requiring  a  facility  or  pharmacy  to  bill 
all  third  party  payers  directly).  In  these 
instances,  the  facility  should  be 
permitted  to  access  PHS  discount 
pricing  if  the  eligible  DSH  facility  can 
demonstrate  that  the  pharmacy  would 
meet  the  proposed  Medicare  test  but  for 
the  unique  circumstances. 

Response:  The  test  used  to  determine 
the  eligibility  of  hospital  outpatient 
facilities  must  incorporate  criteria  that 
form  an  independent  and  objective 
basis.  This  will  provide  fair  and  easy 
administration.  To  include  a  "but  for  " 
test  would  create  a  difficult  standard  to 
administer.  If  an  ojitpatient  facility  is 
not  included  on  the  eligible  DSH's 
Medicare  cost  report,  it  will  not  meet 
the  requirements  for  eligibility. 

Comment:  The  effective  date  of  this 
notice  should  be  made  retroactive  to 
December  1, 1992.  Further,  the  June  13 
deadline  for  requesting  retroactive 
rebates  or  credits  should  be  extended. 

Response:  In  a  Federal  Register  \ 

notice,  dated  May  13. 1994.  a  deadline 
was  announced  for  requesting  i 

retroactive  discounts.  Eligible  and  | 
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potentially  eligible  covered  entities 
could  request  these  discounts  until  June 
13.  1994.  See59  PR  25112.  The  notice 
permits  an  off-site  outpatient  DSH 
facility  to  receive  retroactive  discounts 
if  it  meets  the  following  requirements: 
(1)  is  included  on  an  eligible  DSH's 
Medicare  cost  report.  (2)  has  not 
participated  in  a  group  purchasing 
arrangement  for  covered  outpatient 
drugs.  (3)  has  not  billed  Medicaid  for 
the  covered  outpatient  drugs  for  which 
retroactive  discounts  are  being 
requested,  and  (4)  has  preserved  its  right 
to  such  discounts  by  sending 
manufacturers  a  letter  requesting  such 
rnfunds  and  providing  adequate 
documentation  of  drug  purchases  by 
June  13,  1994.  After  this  date,  the  right 
to  retroactive  discounts  ceased.  See  59 
PR  25112.  ("Any  DSH  outpatient  clinic 
which  is  or  will  be  eligible  for 
retroactive  discounts  may  preser\e  its 
right  by  sending  manufacturers  a  letter 
requesting  such  refunds  and  providing 
adequate  documentation  of  purchases.") 

Comment:  There  is  no  definition  of 
the  tenn  "patient,"  thereby  permitting  a 
DSH  to  distribute  disr  ounted  drugs  to 
virtually  anyone  it  can  argue  is  a  patient 
w  ithout  running  afoul  of  the  drug  resale 
prohibition  of  section  340B(a)(5)(B)  of 
the  PHS  Act. 

Response:  PHS  will  address  this  issue 
in  a  future  Federal  Register  notice 
which  will  request  public  comment.  All 
comments  concerning  the  definition  of 
"patient"  will  be  addressed  at  that  time. 

Comment:  PHS  has  approved  a 
contracted  pharmacy  service  model 
without  public  notice  and  an 
opportunity  to  comment. 

Response:  PHS  will  discuss  the 
contracted  pharmacy  service  model  in  a 
future  Federal  Register  notice  which 
will  invite  public  comment.  All 
comments  concerning  this  issue  will  be 
addressed  at  that  time. 

(C)  DSH  Outpatient  Facility  Guidelines 

Set  forth  below  are  the  final 
guidelines  regarding  the  inclusion  of 
DSH  outpatient  facilities;  The  outpatient 
facility  is  considered  an  integral  part  of 
the  "hospital"  and  therefore  eligible  for 
section  340B  drug  discounts  if  it  is  a 
reimbursable  facility  included  on  the 
hospital's  Medicare  cost  report.  For 
example,  if  a  hospital  with  one 
Medicare  provider  number  meets  the 
disproportionate  share  criteria  and  this 
hospital  has  associated  outpatient 
clinics  whose  costs  are  included  in  the 
Medicare  cost  report,  these  clinics 
would  also  be  eligible  for  section  340B 
drug  discounts.  However,  free-standing 
clinics  of  the  hospital  that  submit  their 
own  cost  reports  using  different 
Medicare  numbers  (not  under  the  single 


hospital  Medicare  provider  number) 
would  not  be  eligible  for  this  benefit. 

A  DSH.  eligible  for  PHS  pricing,  must 
first  request  that  the  Office  of  Drug 
Pricing  include  in  the  PHS  drug 
discount  program  the  outpatient 
facilities  that  are  included  in  its 
Medicare  cost  report.  A  list  of  these 
outpatient  facilities  along  with 
Medicaid  billing  status  information 
must  be  included  with  the  request. 
Second,  an  appropriate  official  of  the 
DSH  must  sign  a  statement  that  he/she 
is  familiar  with  HCFA  guidelines 
concerning  Medicare  certification  of 
hospital  components  as  one  cost  center, 
has  examined  the  list  of  outpatient 
facilities,  and  certifies  that  the  facilities 
are  correctly  included  on  the  DSH's 
Medicare  cost  report.  When  these 
facilities  are  added  to  the  master  Hst  of 
eligible  and  participating  covered 
entities,  the  off-site  facilitif s  will  be  able 
to  access  PHS  discount  pricing  On-site 
clinics  that  are  not  included  on  the 
Medicare  cost  report  will  not  be  eligible 
for  PHS  discount  pricing.  This 
information  will  be  posted  on  the 
Electronic  Data  Retrieval  System 
(EDRS),  maintained  by  the  Office  of 
Dnig  Pricing,  on  a  quarterly  basis.  To 
access  this  information,  call  (301)  594- 
4992. 

DSHs  which  have  questions 
concerning  this  process,  or 
manufacturers  which  have  questions 
concerning  the  eligibility  of  certain  DSH 
outpatient  clinics,  should  contact 
Elizabeth  Hickey  (301-594-4353),  at  the 
Office  of  Drug  Pricing. 

Dated.  September  13,  1994. 
James  A.  Walsh. 

Acting  Administrator.  Health  Resources  end 
Senices  Administration. 
IFR  Doc,  94-23095  Filed  9-16-94,  8.45  ami 
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Social  Security  Administration 

Privacy  Act  of  1974;  Computer 
Matching  Programs  (SSA/ Bureau  of 
Prisons) 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  Computer  Matching 

Program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct. 

DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Operations  of  the  House  of 


Representatives  and  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  The 
matching  program  will  be  effective  as 
indicated  below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-5138  or  writing  to  the 
Associate  Commissioner  for  Program 
and  Integrity  Reviews,  860  Altmeyer 
Building.  6401  Security  Boulevard, 
Baltimore.  MD  21235.  All  comments 
received  will  be  available  for  public 
inspection  at  this  address. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Program 
and  Integrity  Reviews  as  shown  above. 

SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503)  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act.  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal.  State  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

(1)  Negotiate  WTitten  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements. 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and  the 
Office  of  Management  and  Budget; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 


Dated:  September  9,  1994. 
ShirlejkC  Qiater, 

Commissioner  of  Social  Security. 

Notice  of  Computer  Matching  Program, 
Bureau  of  Prisons  (BOP)  Inmate  Central 
Records  System  With  the  Social 
Security  Administration  (SSA) 

A.  Participating  Agencies 
SSA  and  BOP. 

B.  Purpose  of  the  Matching  Program 

Section  202(x)(l)  of  the  Social 
Security  Act  (the  Act)  requires  SS.^  to 
suspend  old-age,  survivors  and 
disability  insurance  benefits  of  certain 
prisoners.  Section  1611(e)(1)(A)  of  the 
Act  provides,  with  some  exceptions, 
that  inmates  in  public  institutions  are 
not  eligible  for  payments  under  the 
supplemental  security  income  program. 

The  purpose  of  this  matching  program 
is  to  assist  SSA  in  enforcing  these 
provisions. 

C.  Authority  for  Conducting  the 
Matching  Program 

Sections  202(x)(l).  16U(e)(l)(A). 
202(x)(3)  and  1631(f)  of  the  Act. 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Matching 
Program 

BOP  will  submit  names  and  other 
identifying  information  of  prisoners 
from  its  Inmate  Central  Records  System. 
The  SSA  master  files  of  Social  Security 
number  (SSN)  holders  contain  the  SSNs 
and  identifv'ing  information  for  all  SSN 
holders.  The  SSA  master  beneficieuy 
record  and  supplemental  security 
income  record  contain  beneficiary  and 
payment  information. 

£.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  40  days  after  a  copy  of  the 
agreement,  as  approved  by  the  Data 
Integrity  Boards,  is  sent  to  Congress  and 
the  Office  of  Management  and  Budget 
(OMB)  (or  later  if  OMB  objects  to  some 
or  all  of  the  agreement),  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 

jFR  DOC.  94-23147  Filed  9-16-94:  8:45ani] 

BILLING  CODE  4190-2»-P 


Process  Reengineertng  Program; 
Disability  Reengmeenng  Project  Plan 

AGENCY:  Social  Security  Administration, 
HHS. 


ACTION:  Announcement  of  the  plan  for  a 
new  disability  claim  process. 

SUMMARY:  The  Social  Security 
Administration  (SSA)  announces  a  plan 
to  redesign  the  claim  process  for  Social 
Security  Disability  Insurance  and 
Supplemental  Security  Income  (SSI) 
disability  benefits.  This  notice  contains 
the  plan,  as  well  as  background 
information.  The  aim  of  the  plan  is  to 
achieve  dramatic  improvements  in 
service  to  claimants  filing  for  disability 
benefits  and  restore  public  confidence 
in  SSA's  disability  programs. 
FOR  ADDITIONAL  COPIES  CONTACT:  Social 
Security  Administration,  PO  Box  17052. 
Baltimore,  MD  21235.  (410)  966-8255. 
The  plan  is  available  in  alternative 
formats  for  visually  impaired 
individuals.  Please  use  this  same 
telephone  number  to  request  a  copy  of 
the  plan  in  en  alternative  format. 

SUPPLEMENTARY  INFORMATION: 

Background — What  is  the  Process 
Reengineering  Program? 

SSA  began  an  Agency-wide  program 
of  Process  Reengineering  in  the  summer 
of  1993.  The  Process  Reengineering 
Program  is  one  way  th^t  SSA  is  seeking 
to  improve  its  overall  delivery  of  service 
to  the  public. 

The  Process  Reengineering  Program 
essentially  asks  the  question.  "If  SSA 
had  the  opportunity  today  to  design  its 
processes,  what  would  they  look  like?" 
In  other  words,  "how  would  we  design 
a  process  if  we  were  starting  over?"  The 
Programs  objective  is  to  fundamentally 
rethink  and  radically  redesign  SSA's 
processes  to  achieve  dramatic 
'  improvements  in  critical  measures  of 
performance  such  as  quality  of  service, 
speed  and  efficiency.  The  ultimate  goal 
is  to  achieve  dramatically  improved 
levels  of  service  from  the  customer's 
perspective  while  enriching  and 
improving  the  work  lives  of  employees. 

"The  Process  Reengineering  Program  is 
the  culmination  of  an  investigation  by 
SSA  of  the  reengineering  efforts 
conducted  by  private  companies,  public 
organizations,  academic  institutions, 
and  consulting  firms  with  "hands  on" 
experience.  The  positive  findings  from 
that  investigation,  combined  with 
concerns  about  the  impact  of  current 
and  projected  workloads,  led  SSA  to 
conclude  that  a  disability  claims  process 
reengineering  effort  was  critical  to  its 
objectives  of  providing  world-class 
service  to  the  public  and  restoring 
public  confidence  in  its  disability 
programs. 

Based  on  analysis  of  what  has  worked 
best  in  other  organizations.  SSA 
developed  a  customized  reengineering 


methodology.  This  methodology  used  a 
team  approach  (composed  of  SSA  and 
State  Disability  Determination  Service 
(DDS)  employees)  and  combined  a 
strong  customer  focus  with  classic 
management  analysis  techniques  to 
intensely  review  a  single  business 
process.  While  the  reengineering  team 
was  comprised  of  employees  who  were 
knowledgeable  about  the  current 
disability  process,  the  methodology 
focused  heavily  on  obtaining  the  views 
of  a  broad  segment  of  individuals, 
groups  and  organizations  involved  both 
internally  and  externally  to  the  process. 

What  Does  the  Disability  Reengineering 
Project  Address? 

Despite  the  outstanding  efforts  of  SS.\ 
and  State  DDS  employees  throughout 
the  country,  the  Agency  continues  to 
have  difficulty  providing  a  satisfactcrv 
level  of  service  to  claimants  filiro  for 
disability  benefits.  The  steps  in  the 
current  disability  process  have  not 
changed  in  any  important  way  since  the 
beginning  of  the  Disability  Insurance 
program  in  the  1950s.  Yet.  case  loads, 
types  of  disabilities,  and  the 
demographic  characteristics  of 
individuals  with  disabilities  who  are 
potentially  eligible  for  benefits  have 
changed  radically. 

The  State  DDSs  make  the  initial 
decisions  about  whether  an  applicant 
for  Disability  Insurance  or  SSI  tienefits 
is  disabled.  In  Fiscal  Year  (FY)  1995,  it 
is  estimated  that  SSA  will  forward  2.9 
million  initial  disability  claims  to  the 
DDSs  for  disability  determinations — a 
69  percent  increase  over  FY  1990  levels. 
Similarly,  the  number  of  requests  for  an 
administrative  law  judge  hearing  on 
denied  claims  is  e.xpected  to  increase  to 
542,000.  a  75  percent  increase  over  FY 
1990  levels.  Recent  management 
initiatives  to  improve  ser\ice  through 
resource  reallocations  and  productivitv 
enhancements  have  not  been  sufficient 
to  deal  successfully  with  the  workload 
demands  and  it  is  expected  that 
disability  processing  times  and  backlogs 
will  continue  to  grow  under  the  present 
process. 

The  result  is  that  many  claimants 
have  to  wait  much  too  long  at  each  stage 
of  the  process.  SSA  and  State  DDS 
employees  are  working  longer  and 
harder,  while  becoming  increasingly 
frustrated  about  their  inability  to 
provide  the  type  of  ser\ice  the  public 
deserves. 

For  these  reasons,  the  first  SSA 
reengineering  project  focused  on  the 
process  of  filing  for  benefits — begirming 
with  the  initial  claim  and  continuing 
through  the  payment  of  benefits  or  the 
final  administrative  appeal — under  both 
the  Disability  Insurahce  program  and 
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the  diS4tbility  purtion  of  th«  SSI 
program. 

The  paraineters  set  for  this  first 
project  rvslricted  the  team  from 
proposing  any  changes  to  the  statutory 
definition  of  disability  or  the  amount  of 
b».-nefits  for  which  individuals  are 
eligible.  The  project  also  did  nut  address 
vocational  rehabilitation,  work 
incentives  or  continuing  disability 
reviews  as  these  issues  are  being 
addressed  by  SSA  in  other  ways. 

How  Was  the  Disability  Process 
Reengineering  Project  Accomplished? 

The  Disability  Process  Reengineering 
Project  began  in  October  1993  when  a 
team  of  18  Federal  and  State  employees 
came  together  for  the  purpose  of 
reengineering  the  initial  and 
administrative  appeals  system  for 
determining  an  individual's  entitlement 
to  Disability  Insurance  and  SSI 
disability  payments.  Af^er  completing 
their  initial  tasks  of  analyzing  the 
current  process,  obtaining  process 
improvement  recommendations  from 
over  3.600  individuals  and  groups 
internal  and  external  to  the  disability 
claim  process,  benchmarking  with 
public  and  private  sector  organizations 
to  identify  "best  practices,"  and 
modeling  theoretical  processes  via 
computer,  the  team  presented  an  initial 
proposal  on  March  31,  1994.  (A  copy  of 
this  proposal  was  published  in  the 
Federal  Register,  Vol.  59,  No.  73,  on 
Friday,  April  15,  1994.)  The  team 
distributed  the  proposal  widely 
throughout  SSA,  the  State  DDSs,  and  to 
interested  public  and  private 
individuals  and  organizations  and  asked 
the  audience  for  reactions  to  the 
proposal,  items  of  concern,  and 
additional  ideas  for  improvement. 

During  the  comment  period  that 
began  on  April  1.  1994.  and  ended  on 
June  14.  1994.  the  team  received  over 
6.000  written  responses  from  SSA  and 
DDS  employees,  employee  unions, 
professional  associations,  members  of 
the  public,  claimant  representatives, 
physicians.  State  governors,  claimant 
advocacy  groups.  Federal  entities,  and 
other  interested  parties.  Members  of  the 
team  read  and  analyzed  every  one  of  the 
comments  so  that  no  idea,  reaction  or 
nuance  would  be  overlooked.  Croup 
employee  feedback  discussions  were 
held  in  over  80  sites  across  the  country 
to  facilitate  dialogue  with  almost  2.000 
SSA  and  DDS  employees.  In  addition, 
team  members  conducted  briefings  and 
spoke  with  more  than  3,000  individuals 
about  their  reactions  to  the  proposal 
during  this  period.  A  public  forum  was 
also  held  in  Washington,  D.C  A 
summary  of  the  comments  received  is 


provided  in  Appendix  111  of  the  attarJied 

plan. 

After  considering  all  comments,  the 
team  reviewed  the  breadth  of  the  initial 
proposal  to  determine  concepts  that 
needed  to  be  revised,  language  that 
needed  to  be  clarified,  and  details  that 
needed  to  be  added.  On  ]une  30,  1994, 
the  team  submitted  its  revised  proposal 
to  the  Commissioner  of  Social  Security. 
Subsequently,  after  careful 
consideration,  on  September  7.  1994, 
the  Commissioner  released  SSA's  Plan 
for  a  New  Disability  Claim  Process. 
Accepting  all  of  the  concepts  contained 
in  the  team's  )une  30  revised  proposal 
as  SSA's  plan,  the  Commissioner 
released  the  redesign  plan  with  the 
understanding  that  certain  concepts 
(primarily  aspects  of  the  simplified 
disability  methodology)  would  require 
extensive  research  and  testing  before 
determining  how  quickly  they  could  be 
implemented. 

What  Service  Improvements  Does  the 
Plan  for  a  New  Disabiiitv  Claim  Process 
Offer? 

The  Commissioner  established  Qve 
primary  objectives  against  which  SSA 
will  measure  the  success  of  a  redesigned 
disability  claim  process: 

—  The  process  is  user  friendly  for 
claimants  and  those  who  assist  them; 

—  The  right  decision  is  made  the  first 
time; 

—  Decisions  are  made  and  effectuated 
quickly; 

—  The  process  is  efficient;  and 

—  Employees  find  the  work  satisfying. 

By  focusing  on  these  objectives,  the 
redesigned  process  replaces  an  existing 
process  that  is  slow,  labor-intensive, 
and  paper  reliant  with  a  seamless  claim 
process  that  makes  better  use  of 
technology,  ehminates  fragmentation 
and  duplication,  promotes  more  flexible 
use  of  resources,  and  results  in  dramatic 
improvements  in  public  service.  With 
the  redesign  plan.  SSA  has  embarked  on 
an  era  of  change  that  will  revitalize  and 
streamline  the  way  it  delivers  disability 
claim  service  to  the  public  to  achieve 
greater  quality,  speed  and  efficiency. 

Specific  customer  focused 
improvements  that  the  plan  will  offer 
include  a  process  that  will: 

•  Be  a  user- friendly,  more  accessible 
and  customer  focused  process,  that 
ensures  benefits  are  paid  to  all  eligible 
individuals  as  quickly  as  possible.  Case 
processing  times  will  be  cut  in  half  once 
the  new  process  is  fully  implemented; 

•  Provide  complete  and  acctirate 
consumer-oriented  information  to 
apphcants  throughout  the  process  and 
allow  individuals  who  are  able  to  tie  full 
partners  in  the  processing  of  their  claim; 


•  Utilize  modem  technology  and 
highly  skilled  and  trained  employees  to 
deliver  high-quality  service  in  an 
accountable,  cost-efficient  maruier; 

•  Implement  a  comprehensive  quality 
assurance  program  that  continually 
strives  to  improve  operational 
excellence  and  the  level  of  service  that 
disability  applicants  receive;  and 

•  Use  education  and  training 
opportunities  to  enrich  employees  jobs, 
increase  their  (ob  satisfaction  and 
quality  of  work  life. 

A  detailed  description  of  the 
redesigned  disability  cJaim  process  is 
included  in  the  attached  plan. 

What  Happens  Next? 

SSA  will  move  quickly  to  begin 
implementing  the  redesigned  disability 
claim  process.  Some  new  process 
features,  involving  research  and  changes 
to  regulations  and  computer  systems, 
necessitate  a  phased-in  approach.  Other 
new  process  features  can  be 
implemented  in  the  near-term  and, 
when  combined  with  special  short-term 
initiatives  to  address  case  backlogs,  will 
result  in  better  service  for  individuals 
currently  filing  for  disability  benefits. 
The  goal  is  to  make  near-terra,  visible 
improvements  while  at  the  same  time 
building  for  long-term  results. 

SS.\  will  make  an  unprecedented 
effort  to  conduct  a  full  and  open 
dialogue  with  both  SSA  and  non-SSA 
audiences  as  the  Agency  moves  through 
the  implementation  phase.  The  Agency 
will  use  all  appropriate  modes  of 
communication  to  ensure  that  necessary 
information  about  implementation 
activities  is  regularly  and  widely 
disseminated  and  will  develop 
appropriate  feedback  channels  to  permit 
the  meaningful  exchange  of  information. 

Dated:  September  7, 1994. 
Rhoda  M.  G.  Davis. 
Director.  Prvcesi  Reengineering  Program. 

Message  From  the  Commissioner 

Social  Security  Administration 's  Plan 
for  a  New  Disability  Claim  Process 

it  was  10  months  ago  that  I  challenged 
this  Agency  to  restore  public  confidence 
in  its  programs,  provide  world-class 
service  to  its  customers,  and  ensure  a 
nurturing  environment  for  its 
employees.  While  there  is  much  left  to 
be  done  to  meet  these  goals,  I  am  proud 
to  say  that  with  the  release  of  this 
document  we  have  reached  a  major 
milestone  toward  meeting  the 
challenges  I  set  forth. 

This  docvunent  lays  the  foundation  for 
the  new  disability  claim  process.  It  is  a 
soUd  foundation  upon  which  to  build- 
it  provides  a  broad  description  of  the 


new  process,  with  the  detailed  elements 
nf  the  process  to  be  developed. 

The  new  design  gives  us  the 
opportunity  to  develop  relationships 
with  the  public  and  our  employees  that 
are  based  on  open  communication, 
partnership,  and  the  belief  that  our 
customers  need  to  be  provided  as  much 
information  as  possible  about  the 
process  and  the  program.  I  believe  this 
new  design  holds  the  potential  to 
provide  the  world-class  ser\ice  1 
pledged  to  furnish  the  American 
people — it  will  be  user-friendly,  it  will 
ensure  the  right  decision  is  made  the 
first  time,  it  will  allow  decisions  to  be 
made  and  effectuated  quickly,  and  it 
will  be  an  efficient  process.  Just  as 
importantly,  the  new  design  will  also 
provide  our  employees  with  a  nurturing 
environment  through  empowerment, 
education,  challenge,  career 
opportunity,  and  professionalism. 

As  the  discussions  about  our 
reengineering  effort  and  the  future  of  the 
disability  claim  process  evolved,  1 
listened  to  the  issues  and  opinions  and 
the  hopes  and  fears  that  have  been 
expressed.  I  heard  from  SSA  and  State 
employees,  the  public,  members  of 
Congress,  representatives  of  other 
Federal  agencies,  State  officials,  union 
representatives,  and  various  experts  in 
the  disability  field.  1  believe  that 
everyone  wants  something  better  for  the 
American  people.  I  am  convinced  that 
we  must  be  bold  in  our  efforts. 
Therefore,  I  have  chosen  to  accept  the 
recommendations  of  the  Agency's 
Disability  Process  Reengineering  Team 
which  were  presented  to  me  on  June  30, 
1994,  with  the  full  understanding  that 
certain  aspects  of  the  decisional 
methodology  will  require  extensive 
research  and  testing  to  determine 
whether  they  can  be  implemented. 
Because  those  aspects  of  decisional 
methodology  that  deal  with  functional 
assessment,  baseline  of  work,  and  the 
evaluation  of  age  require  much  study 
and  deliberation  with  experts  and 
consumers,  we  are  making  no 
conclusions  about  their  ultimate  place 
in  the  disability  process.  Our 
implementation  plans  include  the 
research  needed  to  begin  in  this  area.  As 
more  is  known,  we  will  reevaluate  our 
planning  assumptions.  Until  then,  the 
concept  of  a  single  person  as  the 
disabihty  claim  manager  for  all  cases 
cannot  be  fully  implemented.  Instead, 
we  will  seek  ways  of  working  in  teams 
to  provide  claimants  with  the  level  of 
service  they  seek. 

The  cost  of  redesigning  our  disability 
claim  process  will  not  be  inexpensive; 
however,  the  tangible  savings  will  be 
worth  the  investment.  The  workyear 
savings  will  allow  us  to  use  current  staff 


to  accomplish  other  pressing  workloads 
and  activities  of  the  Agency  while 
avoiding  new  hiring  to  replace  all  those 
who  retire  or  otherwise  leave  on  their 
own  accord.  Thus,  we  will  be  able  to  do 
our  part  to  reduce  the  Federal  workforce 
overall.  Additionally,  with  these  savings 
will  come  such  intangibles  as  improved 
customer  ser\'ice,  an  empowered  and 
better  trained  workforce,  and  increased 
public  confidence  in  the  process. 

It  is  now  time  for  us  to  move  forward 
with  concrete  actions  to  begin  the  actual 
redesign  of  the  way  we  do  business  in 
our  disability  programs.  On  July  12, 
1994, 1  announced  that  Charles  A. 
(Chuck)  Jones,  the  Director  of  the 
Michigan  Disability  Determination 
Service,  had  accepted  the  challenge  of 
managing  the  implementation  of  SSA's 
plan  to  reengineer  the  disability  process. 
In  that  role,  he  will  be  responsible  for 
the  overall  leadership  and  coordination 
of  the  redesign  implementation.  He  will 
establish  timelines  and  priorities  and 
will  provide  direction  to  component 
efforts  as  well  as  to  task  management 
teams.  As  Implementation  Manager, 
Chuck  will  report  directly  to  me  and  the 
Principal  Deputy  Commissioner. 

During  the  discussions  of  the  Team's 
proposal,  I  heard  several  consistent 
underlying  themes  about  how  our  new 
design  should  be  implemented:  we  must 
unify  the  process;  we  need  enabling 
information  technology;  we  need  to 
ensure  the  safety  of  employees;  we  must 
continuously  deliver  effective  training; 
we  must  retain  the  existing  Federal/ 
State  relationship;  and  we  must  develop 
a  simpler  methodology  for  making 
disability  decisions.  I  am  absolutely 
committed  to  turning  these  needs  into 
realities  as  we  move  ahead.  Some  will 
not  be  easy,  and  all  will  take  time  and 
money;  however,  all  will  need  to  be 
addressed  if  we  are  to  achieve  the 
successful  outcome  of  the  redesign. 

As  implementation  plans  are 
developed  and  task  teams  are  brought 
together,  we  will  continue  to  assess  all 
related  activities  against  the  five 
primary  objectives  of  our  redesigned 
process: 
— making  the  process  "user  friendly"  for 

claimants  and  those  who  assist  them; 
— making  the  right  decision  the  first 

time; 
— making  the  decision  as  quickly  as 

possible; 
— making  the  process  efficient;  and 
— making  the  work  satisfv'ing  for 

employees. 

However,  this  work  will  not  be  done 
in  isolation —  internally,  we  will 
continue  to  seek  advice  on  these  issues 
from  our  Advisory  Group,  comprised  of 
SSA  and  DDS  executives  and  union  and 


association  leaders.  Externally,  we  will 
continue  to  publicly  inform  all  who  are 
interested  and  create  opportunities  for 
dialogue  and  consultation. 

Special  thanks  are  extended  to  the 
Disability  Process  Reengineering  Team 
whose  recommendations  are  the  result 
of  an  unprecedented  endeavor  for  this 
•Agency,  and  I  dare  say  for  most  Federal 
agencies.  The  Team's  thousands  of 
hours  of  interviews,  research,  analysis, 
computer  modeling,  feedback  sessions, 
and  revisions  have  created  a  daring 
image  for  us  of  what  can  be  if  we  truly 
seek  to  provide  world-class  service.  We 
must  accept  their  challenge  and  begin 
the  arduous  task  of  bringing  to  reality 
what  is  now  only  a  concept. 

The  next  few  years  will  be 
challenging  for  all  of  us  as  we  build  our 
redesigned  process,  but  that  will  not  be 
a  new  experience  for  those  of  you  who 
are  employees  of  SSA  and  the  State 
DDSs.  You  have  been  called  upon  in  the 
past  to  rise  to  the  occasion  and  have 
always  more  than  met  the  challenge; 
your  flexibility,  resourcefulness, 
professionalism,  and  just  plain  hard 
work  are  legendar)'.  Now  more  than 
ever,  I  will  need  you  to  be  bold  and  help 
build  a  better  future  for  those  who  seek 
our  services. 
Shirley  S.  Chater, 
Commissioner  of  Social  Security. 

Case  for  Action 

Overview 

SSA  and  the  State  Disability 
Determination  Services  (DDSs)  have 
always  striven  to  provide  high-quality, 
responsive  service  to  the  public.  In 
recent  years,  the  disability  insurance 
(Dl)  and  Supplemental  Security  Income 
(SSI)  claims  workload  has  been  the 
Agency's  most  challenging  problem. 
SS.A  has  been  faced  with  unprecedented 
workload  increases  in  both  the  DI  and 
SSI  programs  which  have  severely 
strained  its  resources.  Despite 
improvements  in  productivity  by 
employees  in  field  offices,  DDSs, 
hearing  offices,  the  Appeals  Council  and 
the  processing  centers  over  the  last 
several  years,  SS.A  has  had  difficulty 
providing  a  satisfactor>'  level  of  service 
to  claimants  for  disability  benefits.  SS.A 
recognizes  that,  in  an  era  of  spending 
limitations  and  competing  social 
spending  priorities,  placing  more  and 
more  resources  into  the  current  process 
is  not  a  viable  alternative. 

Additionally,  demographic  changes  in 
the  general  population  and  in  the  SSA 
claimant  population  present  challenges 
as  well  as  opportunities  as  SS.\  strives 
to  provide  world-class  service  to  its 
customers.  Despite  the  workload  and 
demographic  changes,  however,  the 
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procediires  fur  processing  disability 
claims  have  not  changed  in  any 
important  way  since  the  beginning  of 
the  DI  program  in  the  1950's  and  many 
of  the  Agency's  current  practic»^  are 
tiased,  in  large  part,  on  pnxx'dures 
bt'gun  40  years  ago.  Disability  process 
changes  that  have  evolved  over  time 
tend  to  reflect  small,  incremcntai 
improvements  designed  to  ad«lrf^ss 


various  pieces  of  the  overall  process.  It 
has  become  incrMuiiigly  clear  that 
incremental  improvements  are  no  longi;r 
suffknenl  to  achieve  the  level  of  service 
that  will  make  a  substantial  differenre 
to  disability  claimants.  Thus,  S.SA  needs 
a  longer-term  strategy  for  addressing 
service  delivery  problems  in  the 
disability  claim  process. 


WorkJoofi  nnd  Operations  Trpnrls 

Over  the  last  seweral  years,  as 
workloads  have  increased  dramatically, 
the  disability  process  has  been  placed 
under  increasing  stress.  The  upward 
trend  in  the  number  of  claims  and  the 
number  of  beneficiaries  award«.>d  is 
reflected  as  follows: 
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The  increase  in  workload  has 
occurred  concurrently  with  significant 
downsizing  activity  in  SSA  and  staffing 
fluctuations  in  the  State  DDSs 
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The  high  workload  level  is  expected 
to  continue  and  will  adversely  affect 
SSA's  ability  to  timely  process  initial 
disability  claims  and  appeals.  Recent 
management  initiatives  to  improve 
service  through  resource  reallocations 
and  productivity  enhancements  have 
not  been  sufficient  to  deal  successfully 
with  the  workload  demands  and  it  is 
expected  that  disability  processing 
times  and  backlogs  will  continue  to 
grow  under  the  present  process.  In  FY 
1995,  it  is  estimated  that  2.9  million 
initial  disability  claims  will  be 
forwarded  to  DDSs  for  disability 
determinations — a  69  percent  increase 
over  FY  1990  levels.  Similarly,  in  FY 
1995,  annual  requests  for  administrative 
law  judge  (ALJ)  hearings  will  rise  to 
542.000,  a  75  percent  increase  over  FY 
1990  levels.  The  average  time  to  process 
an  initial  disability  claim  (the  combined 
average  for  both  DI  and  SSI  claims)  is 
expected  to  rise  to  154  days  in  FY  1995; 
the  average  time  from  ALJ  hearing 
request  to  decision  is  expected  to  rise  to 
342  days  in  the  same  period. 

Demographic  Trends 

American  society  has  changed 
dramatically  since  the  DI  program  began 
in  the  1950s.  This  is  reflected  in  an 
increased  demand  for  SSA's  services, 
changes  in  the  characteristics  of 
claimants  seeking  benefits,  and  new 
complexities  in  claim-related  workloads 
and  processes. 

The  demographic  character  of  the 
SSA  disability  claimant  population  has 
changed  as  well.  The  enactinont  of  the 
SSI  program  in  the  1970's  added 
individuals  who  have  limited  or  no 
work  histories,  increased  the  number  of 
individuals  filing  based  on  disabilities 
such  as  mental  impairments,  and 


provided  for  eligibility  of  disabled 
children.  Additionally,  the  requirements 
of  the  SSI  program  added  complex  and 
time  consuming  development  of  non- 
disability  eligibility  factors  such  as 
income,  resources  and  living 
arrangements.  The  1990  U.S.  Supreme 
Court  decision,  Sullivan  v.  Zebley, 
resulted  in  increased  claims  for 
children;  children  comprised  21  peicent 
of  all  SSI  claims  in  1992,  up  from  11 
percent  in  1988.  Homeless  individuals 
and  others  with  special  needs  have 
strained  the  delivery  system.  These 
claimants  require  significant 
intervention  and  assistance  to  navigate 
the  disability  claim  process. 

A  trend  in  the  general  population 
which  is  reflected  in  SSA's  disability 
claimant  population  is  the  increased 
number  of  people  in  the  United  States 
for  whom  English  is  not  the  native 
language.  Recent  national  Census  data 
indicate  that  1  in  7  people  speak  a 
language  other  than  English  in  the 
home;  this  is  an  increase  of  almost  38 
percent  in  the  last  10  years.  SSA  will 
need  to  accommodate  tbe  special 
communication  needs  of  these 
claimants  in  its  ongoing  claimant 
contacts  and  in  public  information 
vehicles. 

Forty  percent  of  claimants  filing  for 
disability  benefits  and  polled  in  a  recent 
SSA  survey  had  filed  for  or  received 
benefits  from  Aid  to  Families  with 
Dependent  Children,  welfare  or  social 
services  within  the  past  year. 
Approximately  three-fourths  of  them 
were  granted  this  assistance  and  three- 
fourths  of  those  grantees  were  still 
receiving  assistance  when  they  applied 
for  disability  benefits.  SSA  has  the 
opportunity  to  develop  productive 


relationships  with  these  social  service 
entities  to  improve  the  processing  of 
disability  claims  for  mutual  customers. 

Technological  advances  such  as 
personal  computers,  facsimile 
machines,  electronic  mail,  and 
videoconferencing  are  increasingly 
available  to  our  claimants,  their 
representatives,  medical  providers  and 
other  tbird  parties  involved  in  the 
disability  process.  SSA  can  take 
advantage  of  these  capabilities  to  offer 
expanded  service  options  and  to 
modernize  the  ways  it  interacts  with 
providers  of  claims-related  information 
and  evidence. 

Tbe  Current  Process 

The  procedures  in  the  current  process 
have  not  changed  in  any  significant  way 
since  the  DI  program  began  in  the  1950s, 
a  time  when  caseloads,  demographic 
characteristics  of  claimants,  types  of 
disabilities,  and  available  technology 
were  radically  different.  In  the  1970s, 
Congress  federalized  State  programs  of 
cash  assistance  to  the  aged,  blind  and 
disabled  into  the  SSI  program  and 
added  this  to  the  responsibilities  of 
SSA.  SSA  adopted  the  DI  disability 
determination  procedures  for  SSI  blind 
and  disabled  claims. 

Slow.  Manual  Process 

In  the  current  process,  a  disability 
claim  passes  through  from  1  to  4 
decisional  paths  to  receive  a  favorable 
decision.  The  initial  claim, 
reconsideration,  ALJ  hearing  and 
Appeals  Council  review  levels  all 
involve  multi-step  uniform  procediu^es 
for  evidence  collection,  review,  and 
decisionmaking. 
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Tliu  pruLCSb  bidi'ij  Ji  mu  imuai  ic'i 
when  an  individual  first  applies  for  Dl 
and/or  .SSI  benefits  on  the  basis  of  a 
disabling  physical  or  mental  condition. 
An  individual  calls  the  national  toll-free 
telephone  number  and  is  referred  to  a 
local  SSA  field  office  or  visits  or  calls 
one  of  1.300  local  field  offices  to  apply 
for  benefits.  Field  office  personnel  assist 
with  application  completion,  obtain 
detailed  medical  and  vocational  history 
and  screen  nonmedical  eligibility 
factors.  Field  office  personnel  forward 
the  claim  to  1  of  54  State  DDSs  where 
medical  evidence  is  developed  and  a 
final  decision  is  made  regarding  the 
existence  of  a  medically  determinable 
impairment  which  meets  the  definition 
of  disability.  The  decision  is  made  by  an 
adjudicative  team  consisting  of  a 
disability  specialist  and  a  program 
physician. 

After  possible  quality  assurance 
review  in  the  DDS  or  in  the  SSA 
regional  Disability  Quality  Branch,  the 
claim  is  returned  to  the  field  office; 
denials  are  retained  pending  possible 
appeal.  In  FY  1993.  39  percent  of  initial 
claims  were  allowed  and  sent  to  1  of  7 
processing  centers  (which  include  the 
Office  of  Pisabiiity  <md  Interniitional 
Operations  and  the  6  Program  Ser\icc 
Centers)  for  final  processing  and  storage, 
as  well  as  adjudication  of  claims  for 
dependents.  Allowed  SSI  claims  remain 
in  the  field  office  tor  payment 
effe<:tuation  and  folder  retention.  A 
sample  of  these  are  reviewed  after 
payment  for  nondisability  quality 
assurance.  According  to  SSA's 
computer-based  processing  time 
measurements,  an  initial  claim  currently 
takes  an  average  of  about  100  days  to 
process  from  the  time  of  filing  until  a 
decision  is  made  However,  from  the 
claimants  perspective,  a  better 
understanding  of  how  long  the  process 
takes  comes  from  a  1993  study 
conducted  by  SSAs  Office  of  U'orkforc  e 
Analysis,  which  showed  that  an  average 
claimant  waits  up  to  1.5.5  days  from  the 
initial  contact  with  SS.\  until  receiving 
an  initial  claim  decision  notice.  During 
this  period.  16  to  26  employees  will 
handle  the  claim. 

The  claimant  may  request 
reconsideration  of  the  initial  decision 
within  60  days  of  receiving  the  denial 
notice.  In  FY  1993,  claimants  requested 
reconsideration  in  48  percent  of  denied 


I  idiiiis  I  ucal  field  office  personnel 
receive  the  reconsideration  request, 
update  necessary  information,  and 
forward  the  claim  file  to  the  DDS  for 
review,  possible  medical  development, 
and  a  medical  decision.  The 
reconsideration  decision  is  made  by  a 
different  adjudicative  team  than  the  one 
that  made  the  initial  determination. 

After  possible  quality  assurance 
review  in  the  DDS  or  in  the  regional 
Disability  Quality  Branch,  about  14 
percent  of  these  claims  are  returned  to 
the  field  office  for  payment  and 
forwarding  to  a  processing  center;  the 
remaining  denials  are  forwarded  to  the 
field  office  for  retention,  pending 
possible  further  appeal.  According  to 
SSAs  computer-based  processing  time 
reports,  the  average  reconsideration 
takes  about  50  days — however, 
according  to  the  Office  of  Workforce 
Analysis  study,  a  claimant  has  now 
been  involved  with  the  disability 
process  for  roughly  8  months  from  the 
initial  contact  with  SSA,  and  up  to  36 
different  employees  could  have  handled 
the  claim. 

A  claimant  can  request  a  hearing 
before  an  ALJ  within  60  days  of 
receiving  an  unfavorable 
reconsideration  decision.  In  FY  1903, 
claimants  requested  an  ALJ  hearing  in 
about  75  percent  of  all  reconsideration 
denials.  By  this  time,  a  claimant  has 
usually  retained  an  attorney  or  other 
representative  to  assist  in  pursuing  the 
claim  for  benefits.  About  75  percent  of 
all  claimants  retain  a  representative  at 
the  hearing  level.  Local  field  office 
personnel  receive  the  request  for 
hearing  and  forward  it  with  the  claim 
file  to  one  of  132  local  SSA  hearings 
offices.  Hearing  office  pcrs(Jnnel  review 
the  file  for  possible  additional 
development,  conduct  a  hearing,  and 
render  a  decision. 

DI  claims  allowed  at  the  hearing  level 
are  sent  to  a  processing  center  for 
payment  effectuation  and  adjudication 
of  claims  for  dependents,  and  storage. 
Allowed  -SSI  (.la;ms  are  returneil  to  the 
local  field  olfice  for  income  and 
resource  development,  and  payment 
Denied  claims  are  forwarded  to  the 
Appeals  Council  for  retention  pending  a 
possible  request  for  review.  According 
to  computer-based  reports,  the  hearing 
process  takes  about  265  days.  However, 
according  to  the  Office  of  Workforce 


Analysis  study,  a  claimant  has  been 
dealing  with  SSA  for  over  a  year  and  a 
half  at  this  point  in  the  process. 

If  dissatisfied  with  the  hearing 
decision,  a  claimant  (or  representative) 
may  request  Appeals  Council  review 
within  60  days  of  receiving  the  ALJ 
decision  In  FY  1993.  about  23  percent 
of  hearing  decisions  were  unfavorable. 
The  Appeals  Council  considers  about  18 
percent  of  all  ALJ  dispositions, 
including  cases  it  reviews  on  its  own 
motion.  Requests  for  Appeals  Council 
review  arc  typically  received  directly 
from  the  claimant's  representative.  The 
Appeals  Council  may  deny  or  dismiss  a 
request  for  review,  issue  a  decision,  or 
remand  the  claim  to  an  ALJ.  The 
Appeals  Council  remands  claims  to  the 
ALJ  level  about  27  percent  of  the  time 
for  subsequent  development  and 
decision.  Denied  claims,  representing 
about  70  percent  of  the  Appeals  Council 
dispositions,  are  held  in  the  Appeals 
Council  for  possible  appeal  to  Federal 
District  court.  Allowed  claims  are  sent 
to  a  processing  center  or  field  office  for 
further  action  as  in  hearing  cases. 
According  to  processing  time  reports, 
this  part  of  the  process  takes  on  average 
about  100  days;  however,  according  to 
the  Office  of  Workforce  Analysis  study, 
a  claimant  has  spent  almost  2  years 
dealing  with  SS.A  since  initially 
contacting  the  Agency. 

At  least  part  of  the  processing  time 
results  from  the  time  added  as  the  claim 
moves  from  one  employee  or  facility  to 
another  (handoffs),  and  waits  at  each 
employees  workstation  to  be  handled 
(queues).  As  workloads  increase,  the 
amount  of  time  a  claim  waits  at  each 
processing  point  grows. 

"Task  time"  is  the  time  employees 
actually  devote  to  working  directly  on  a 
claim,  rather  than  the  total  amount  of 
time  it  takes  for  a  claimant  to  receive  a 
final  decision.  Based  on  the  Office  of 
Workforce  -Analysis  study,  a  claimant 
can  wait  as  long  as  155  days  from  the 
first  contact  with  SSA  until  receiv  ing  an 
initial  claim  decision  notice — o!  which 
only  13  hours  of  this  is  actual  task  time. 
The  same  study  reveals  a  claimant  can 
wait  as  long  as  550  days  from  that  initial 
contact  through  receipt  of  the  hearing 
decision  notice— of  which  only  32  hours 
is  actual  task  time. 

BILLING  CODE  419»-2»-P 


■D 
0) 

■a 

c 

Q) 

Q. 

X 

LU 

E 


0£ 


0) 

$ 

E 

0) 

o 

*-> 

> 

0) 

C 

'♦3 

*•* 

o 

o 

cc 

dj 

o 

b 

c 
o 

^ 

05 

o 

o 

X 

o 

(0 

0) 

"(5 
o 

0) 

3 

c 

3 

(0 

CD 

Oi 

c 

T3 

T3 

•a 

o 

m 

> 

o 

O 

^ 

LU 

c 

E 

> 
o 

E 

k. 
OJ 

Q. 

(a 
Q. 


"5 

T3 

0) 

CO 


□  n 


CO 

o 

I 


0) 

> 

0) 


% 

o 

a 
a 

< 


CO 

'E 


o 
o 


o 

o 


o 
o 


o 
o 
ro 


O 

o 

(M 


O 

o 


UOISI09Q  Q\  sAeQ 


BtLUr4G  CODE  4190-2«-C 


A  7  an  A 


CA#40ra1     Dooictar     /     Vr 


«;Q     Mn      1«n    I    Mnnrlav     Qor^omKcMr    1Q      1  QQd    /    Mr«H(~«><: 


1 7904 


!  .  ilrr.l1   Ri';:isfrr  /  Vol    59,  No.  180  /  Monday,  September  19.  1994  /  Notices 


FederJ  Register  /  Vol.  59.  No.  180  /  Monday.  September  19,  1994  /  Noti 


Complex.  Confusing  Process 

Many  applicants  enter  the  SSA 
disability  process  uninformed  about  the 
process  itself  and  the  definition  of 
disability.  They  are  unaware  of  the 
criteria  for  establishing  disability  and 
the  evidence  they  will  be  required  to 
submit.  Even  third  parties  and  advocate 
organizations,  often  more 
knowledgeable  than  the  general  public 
about  SSA  procedures,  experience 
difficulty  obtaining  meaningful 
information  about  the  status  of  their 
clients  claims,  finding  that  they  often 
are  transferred  from  one  employee  to 
another. 

Disability  claimants  face  a  "one  size 
fits  all"  approach  to  the  intake  and 
processing  of  their  claim,  finding 
themselves  answering  questions  they 
believe  are  intrusive  and  irrelevant  to 
their  claim.  Front-line  employees 
currently  devote  hours  to  completing 
forms  and  obtaining  information  which 
may  not  be  necessary  fur  a  findmg  of 
disability.  Claimants  often  do  not 
understand  what  happens  to  the  claim 
after  initial  contact  with  SSA  and  view 
multiple  requests  for  medical 
information  with  annoyance.  Often 
claimants  do  not  understand  how  the 
decision  was  made  and.  therefore, 
believe  that  it  was  reached  arbitrarily.  If 
the  claim  is  approved,  whether  at  the 
initial  or  appelldte  level,  claimants  and 
their  representatives,  as  well  as  front- 
line employees,  are  concerned  about  the 
complicated  procedures  and  length  of 
time  it  takes  to  effectuate  payment  and 
entitle  eligible  dependents 

SSA  employees,  claimants,  and  other 
interested  parties  all  agree  that  the 
current  process  takes  too  long  to  provide 
applicants  a  deci><i()n.  and  leaves  them 
confused  about  who  has  responsibility 
for  their  claim,  and  puzzled  about  the 
status  of  their  claim  during  various 
points  in  the  process  Additionally, 
nearly  all  believe  that  many  claimants 
can  and  should  assume  more 
responsibility  for  submitting  evidence 
and  pursuing  their  claim. 

Most  view  the  ruconsidtiration  step  as 
little  more  than  a  rubt>er  stninp  of  the 
initial  determiniition.  crt^ating 
additional  work  for  employees  and  yet 
another  bureaucratic  ot)staclc  for 
claimants  and  their  ropres«;ntatives. 
Some  believe  a  face-to- face  interview 
with  the  decisionmaker  is  vital  to 
reaching  a  fair,  accurate  determination: 
others  believe  just  as  strongly  that  the 
decision  should  be  reached  on  the  basis 
of  a  paper  review,  and  that  a  face-to-face 
interview  can  lead  to  subjective 
decisions  that  are  not  based  on  objective 
criteria.  Quolity  reviews  and  .^ppeals 
Council  reviews  are  often  mentioned  as 


areas  where  opportunities  exist  for 
streamlining  and  improving  the  current 
process. 

Claimants  and  their  representatives 
have  learned  their  chances  for  a 
favorable  decision  improve  if  they 
appeal  their  claim  to  an  ALJ.  The 
public,  in  particular,  believes  that  it  is 
necessary  to  hire  an  attorney  to 
maneuver  through  the  appeak  process, 
and  voices  resentment  at  having  to  do 
so.  Higher  allowance  rates  at  the  ALJ 
level  lead  to  the  perception  that 
different  adjudicative  standards  apply  at 
the  initial  and  appeals  levels.  A  variety 
of  factors  may  be  contributing  to  this. 
The  facts  of  many  cases  change  over 
time  as  a  claimants  condition  changes. 
AL)s  often  have  access  to  information 
not  considered  at  lower  levels  in  the 
process  because  earlier  decisionmakers 
are  not  as  likely  to  have  boe-to-face 
interaction  with  the  claimant. 

Contributors  to  Complexity 

The  collection  of  medical  evidence 
presents  problems  as  the  case  is 
developed,  accounting  for  a 
considerable  portion  of  the  total  time 
involved  in  disability  claim  processing 
Health  rare  providers  who  are  a 
claimants  treating  source  often  do  no< 
understand  the  requirements  for 
establishing  disability,  and  find  medical 
evidence  request  forms  confusing  and 
repetitive.  They  believe  that  evidence 
requests  burden  them  with  far  too  much 
paperwork  and  offer  far  too  little  in  the 
way  of  compensation  for  the  time 
invested.  Adjudicators  often  find  that 
evidence  is  primarily  treatment-oriented 
and  fails  to  provide  either  the  highly 
^ecialized  clinical  findings  or  the 
functional  information  that  is  required 
by  the  regulations.  To  compensate  for 
poor  or  missing  medical  evidence,  DDSs 
purchase  consuttati\'e  examinations, 
devoting  substantial  resources  to 
scheduling,  purchasing,  and  processing 
those  examinations. 

Once  the  medical  evidence  has  been 
collected,  the  methodology  used  by 
disability  decisionmakers  is  complex 
and  controversial.  The  current 
sequential  evaluation  process,  which 
was  originally  designed  to  identify  and 
evaluate  cases  in  a  simple,  rapid  and 
consistent  fashion  has  grown 
increasingly  complex  as  the  result  of 
court  decisions  and  changes  in  medical 
technology.  This  complexity  has.  in 
turn,  contributed  to  the  increasing 
difficulty  and  fragmentation  in  other 
portions  of  the  disability  process, 
including  intake,  evidence  collection, 
and  appeals. 

For  example,  the  Listings  of 
Impairments  was  originally  designed  to 
highlight  readily  identi'. able  disabling 


impainnents.  Many  of  the  Listings  have 
since  evolved  into  complex  and  highly 
detailed  diagnostic  requirements, 
demanding  specialized  medical 
evidence  that  may  not  be  readily 
available  from  treating  sources.  Some, 
but  not  all,  of  the  Listings  consider  tho 
functional  consequences  of  an 
impairment;  however  functional 
considerations  vary  significantly  among 
the  Listings.  Additionally,  in  assessing 
an  individuals  functional  abilities  at  the 
later  steps  in  the  sequential  evaluation, 
adjudicators  collect  and  analyze 
evidence  from  a  multitude  of  different, 
and  often  conflicting,  sources  including: 
objective  clinical  and  laboratory 
findings:  treating  source  opinions  and 
other  third-party  statements  considered 
to  be  consistent  with  the  objective 
evidence;  and  the  individuals 
description  of  his  or  her  limitations.  The 
development  of  extensive  medical 
evidence  in  every  case  impedes  timely 
and  efficient  decisionmaking.  The 
varying  approaches  to  assessing  a 
claimants  functional  ability  that  are 
required  at  different  steps  in  the 
.sequential  evaluation,  along  with  the 
nature  and  types  of  evidence  that 
adjudicators  may  rely  on  to  assess 
function  often  lead  to  different 
interpretations  of  the  same  evidence  by 
different  adjudicators.  Vocational  rules 
originally  designed  to  provide  a 
structured  approach  to  decisionmaking 
have  grown  increasingly  complex, 
leading  to  varying  interpretations  and 
inconsistent  decisions. 

Fragmented  Process 

The  fragmented  nature  of  the 
disability  process  is  driven  by  and 
exacerbated  by  the  fragmentation  in 
SSA"s  policy  making  and  policy 
issuance  mechanisms.  Policy  making 
authority  rests  in  several  organizations 
with  few  effective  tools  for  ensuring 
consistent  guidance  to  all  disability 
decisionmakers.  Different  vehicles  exist 
for  conveying  policy  and  procedural 
guidance  to  decisionmakers  at  different 
levels  in  the  process.  While  the 
standards  for  disability  decisionmaking 
are  uniform,  they  arc  expressed  in 
different  wording  in  the  various  policy 
vehicles. 

Training  on  disability  is  not  delivered 
in  a  consistent  manner,  nor  is  it 
provided  simultaneously  to  disability 
de<:isionmakers  across  or  among  levels 
in  the  process.  Mechanisms  for 
reviewing  application  of  policy  among 
levels  of  the  process  are  fragmented  and 
inconsistent.  Review  of  DDS  decisions 
is  heavily  weighted  toward  allowances; 
no  systematic  quality  assurance  pnjgram 
is  in  place  for  hearing  decisions 
although  the  opportunity  for  feedback 


from  the  Appeals  Council  or  from  the 
courts  is  heavily  weighted  toward 
denials. 

The  organizational  fragmentation  of 
the  disability  process  creates  the 
perception  that  no  one  is  in  charge  of  it. 
SSA  measures  the  process  from  the 
perspective  of  the  component 
organizations  involved,  rather  than  the 
perspective  of  the  claimant.  Multiple 
organizations  (field  offices.  DDSs, 
hearings  offices,  Appeals  Council 
operations,  and  processing  centers)  have 
jurisdiction  over  the  claim  at  various 
points  in  time,  with  each  line  of 
authority  managing  toward  its  own 
goals  without  responsibility  to  the 
overall  outcome  of  the  process. 
Additionally,  the  impact  of  one 
components  work  product  on  other 
components  is  not  measured,  further 
contributing  to  the  fragmentation  of  the 
process.  Each  component's  narrow 
responsibilities  reinforce  a  lack  of 
understanding  among  component 
employees  of  the  roles  and 
responsibilities  of  other  employees  in 
different  components. 
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The  j\eed  for  a  Redesigned  Disability 
Claim  Process 

Concerns  about  the  Agency's  business 
processes  generally,  and  the  quality  of 
service  in  the  disability  claim  process  in 
particular,  led  SSA  leadership  to  the 
conclusion  that  a  disability  process 
reengineering  effort  was  critical  to  the 
SSA  goal  of  providing  world-class 
sen.  ice  to  its  customers.  The  National 
Performance  Review,  headed  by  the 
Vice  President,  directed  improvement  of 
the  SSA  disability  process  as  a  key 
service  initiative  for  the  Federal 
government. 

Leading  private  sector  organizations 
have  used  process  reengineering  to 
identify  and  quickly  put  in  place 
dramatic  improvements  in  their 
operations.  The  objective  of  a 
reengineering  review  is  to 


fundamentally  rethink  and  radically 
redesign  a  business  process  from  start  to 
finish,  so  that  it  becomes  many  times 
more  efficient  and,  as  a  result, 
significantly  improves  service  to  the 
organization's  customers.  By  focusing 
on  the  disability  claim  process  as  a 
single  business  process,  SSA  hoped  to 
cut  across  the  organizational  lines  and 
multiple  components  that  handle  the 
many  pieces  of  the  disability  process. 

Redesign  Technique 

A  project  team  composed  of  18 
Federal  and  State  employees,  under  the 
direction  of  an  SSA  senior  executive, 
assembled  at  SSA  Headquarters  in 
October  1993  to  conduct  the  disability 
claim  process  reengineering  review. 
With  the  guidance  of  an  Executive 
Steering  Committee  the  Team  was 
challenged  to  fundamentally  rethink  the 
way  SSA  processes  disability  claims. 
The  Team's  initial  findings  and 
proposal,  issued  in  March  1994,  for  a 
redesigned  disability  claim  process  were 
widely  shared  during  a  60-day  public 
comment  period.  Based  on  the 
comments  received,  the  Team  presented 
a  revised  proposal  to  the  Commissioner 
of  Social  Security  on  June  30,  1994. 
After  extensive  consultation  with 
individuals  and  organizations  in  the 
internal  and  external  disability 
community,  the  Commissioner  accepted 
the  Team's  recommendations  for  a 
redesigned  disability  process.  A 
summary  of  the  methodology  used  to 
redesign  the  disability  claim  process  is 
included  in  Appendix  I. 

New  Process  Goals  and  Expectations 

The  Commissioner  established  five 
primary  objectives  against  which  SSA 
will  measure  the  success  of  a  redesigned 
disability  claim  process: 
— The  process  is  user  friendly  for 

claimants  and  those  who  assist  them; 
— The  right  decision  is  made  the  first 

time; 


—Decisions  are  made  and  effectuated 
quickly: 

— The  process  is  efficient;  and 

— Employees  find  the  work  satisfying. 

By  focusing  on  these  objectives,  the 
redesigned  process  replaces  an  existing 
process  that  is  slow,  labor-intensive, 
and  paper  reliant  with  a  seamless  claim 
process  that  makes  better  use  of 
technology,  eliminates  fragmentation 
and  duplication,  promotes  more  Hexible 
use  of  resources,  and  results  in  dramatic 
improvements  in  public  service.  With 
the  redesigned  process,  SSA  has 
embarked  on  an  era  of  change  that  will 
revitalize  and  streamline  the  way  it 
delivers  disability  claim  services  to  the 
public  to  achieve  greater  quality, 
accuracy,  speed  and  efficiency.  A 
detailed  description  of  the  redesigned 
disability  claim  process  is  presentfd  in 
the  following  section. 

Description  of  the  New  Process 

Oven-ieiv 

Claimants  for  disability  benefits  under 
the  new  process  will  be  provided  a  full 
explanation  of  SSA's  programs  and 
processes  at  the  initial  contact  with 
SSA.  Claimants  will  be  offered  a  range 
of  options  for  filing  a  claim  and 
conferring  with  decisionmakers,  using 
various  modes  of  technology  to  interact 
with  SSA.  Claimants,  who  are  able  to  do 
so,  along  with  third  parlies  and 
representatives  who  act  on  their  behalf, 
will  assist  in  the  development  of  their 
claims,  deal  with  a  single  contact  point 
in  the  Agenc  y.  and  have  the  right  to  a 
personal  inter\iew  with  decisionmakers 
at  each  level  of  the  process.  The  number 
of  steps  will  be  consolidated  and  the 
issues  on  appeal  will  be  focused.  If  the 
claim  is  approved,  the  effectuation  of 
payment  to  the  claimant,  eligible 
dependents  and  the  representative  will 
be  streamlined. 
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The  new  process  will  result  in  correct 
decisions  at  the  earliest  possible  point 
in  the  process.  A  coirect  disabihty 
decision  is  one  that  appropriately 
considers  whether  an  individual  does  or 
does  not  meet  the  factors  of  entitlement 
for  disabihty  as  defined  by  SSA's 
statute,  regulations,  rulings  and  policies. 
Correct  decisions  in  the  new  process 
depend  on:  a  simplified  decision 
methodology  that  provides  a  common 
frame  of  reference  for  deciding 
disability  at  all  levels  of  the  process; 
consistent  direction  and  training  to  all 
adjudicators;  enhanced  and  targeted 
collection  and  development  of  medical 
evidence;  an  automated  and  integrated 
claim  processing  system  that  will  assist 
adjudicators  in  evidence  gathering, 
analysis  and  decisionmaking;  and  a 
single,  comprehensive  quality  review 
process  across  all  levels.  The  goal  of  the 
new  process  is  to  guide  all  adjudicators 
at  all  levels  of  the  process,  who  will  be 
using  the  same  standards  for 
decisionmaking,  to  making  correct 
decisions  in  an  easier,  faster,  and  more 
cost-effective  manner. 

A  disability  claim  manager  will 
handle  most  aspects  of  the  disability 
claim  at  the  initial  level,  thus 
eliminating  many  steps  caused  by 
numerous  employees  handling  discrete 
parts  of  the  claim  (handoffs)  and  the 
time  lost  as  the  claim  waits  at  each 
employee's  workstation  to  be  handled   » 
(queues).  This  will  reduce  the  time 
needed  to  rework  files  and  redevelop 
information  from  the  same  evidentiary 
sources.  Levels  of  appeal  will  be 
combined  and  improved,  reducing  the 
need  to  redevelop  nonmedical  eligibiUty 
factors  after  a  favorable  decision 
because  less  time  will  have  elapsed 
since  initial  filing. 

The  :.<nv  process  will  enable  the 
current  work  force  to  handle  an 
increased  number  of  claims,  freeing  the 
most  highly  specialized  staff  (physicians 
and  AL|s)  to  work  on  those  cases  and 
tasks  that  make  the  best  use  of  their 
talents,  and  targeting  expenditures  for 
medical  evidence  to  those  areas  most 
useful  in  determining  disability. 

Employees  will  perform  a  wider  range 
of  functions,  using  their  skills  to  their 
full  potential,  enabling  them  to  meet  the 
needs  of  claimants  and  minimize 
unnecessary  rework.  The  new  process 
will  facilitate  employees'  abihty  to  do 
the  total  job  by  providing  technology 
and  the  training  and  support  to  use  that 
technology.  [For  eose  o/re/erence. 
references  in  this  plan  to  "SSA"  or 
"employees"  include  both  Federal  and 
State  employees  who  participate  in  the 
disability  process.] 


Process  Entry  and  Intake 

Customized  Intake  and  Entry 

The  disabihty  claim  entry  and  intake 
processes  will  reflect  the  SSA 
commitment  to  providing  world-class 
service  to  the  public.  The  hallmarks  of 
the  process  will  be  accessible,  personal 
service  that  ensures  timely  and  accurate 
decisions.  SSA  will  work  to  make 
potential  claimants  better  informed 
about  the  disability  process  and  fully 
prepare  them  to  participate  in  it.  Every 
effort  will  be  made  to  provide  services 
to  meet  the  needs  of  culturally  diverse. 
non-English  speaking  claimants.  SSA 
will  also  be  flexible  in  providing  modes 
of  access  to  the  claim  process  that  best 
meet  the  needs  of  claimants  and  the 
third  parties  and  representatives  who 
act  on  their  behalf.  SSA  will  provide 
claimants  with  a  single  point  of  contact 
for  all  disabihty  claim-related  business. 
Finally,  SSA  will  ensure  that  the 
disability  decisionmaking  process 
promotes  timely  and  accurate  decisions. 

Making  Program  Information  Ax-ailable 

SSA  will  make  available  to  the 
general  public  comprehensive 
information  packets  about  the  DI  and 
SSI  disability  programs.  |For  ease  of 
reference,  references  in  this  plan  to  the 
SSI  Disability  Program  include  the 
Program  for  those  who  are  blind.]  The 
packets  will  include  information  about 
the  purpose  of  the  disability  programs; 
the  definition  of  disabihty;  the  basic 
requirements  of  the  programs;  a 
description  of  the  adjudication  process; 
the  types  of  evidence  needed  to 
establish  disability;  and  the  claimant's 
role  in  pursuing  a  claim.  The  packets 
may  be  customized  locally  to  include 
referral  information  about  other 
programs  and  resources  for  legal 
representation.  The  goal  is  to  target  the 
information  to  likely  beneficiaries  and 
to  ensure  that  potential  claimants  and 
other  groups  involved  in  the  disability 
process  have  a  better  understanding  of 
SSA  disability  programs,  their  medical 
and  nonmedical  requirements,  and  the 
nature  of  the  decisionmaking  process. 
This  should  result  in  reduction  of 
general  inquiries  from  members  of  the 
public  unfamiliar  with  SSA  disabihty 
programs  and  increase  the  number  of 
claimants  who  enter  the  disability 
process  knowledgeable  and  prepared  to 
assume  responsibility  for  pursuing  their 
claims. 

SS.\  will  make  disabiUty  information 
packets  commonly  available  in  the 
community,  both  at  facihties  frequented 
by  the  general  pubhc  (libraries, 
neighborhood  resource  centers,  post 
offices,  the  Department  of  Veterans 
Affairs  offices,  and  other  Federal 


government  installations)  and  at 
facilities  frequented  by  potential 
claimants  (hospitals,  clinics,  other 
health  care  providers,  schools,  employer 
personnel  offices,  State  public 
assistance  offices,  insurance  companies, 
and  advocacy  groups  or  third-party 
organizations  that  assist  individuals  in 
pursuing  disabihty  claims).  SSA  studies 
have  showTi  that  claimants  frequently 
rely  on  advice  from  their  physicians  and 
from  State  public  assistance  personnel 
in  deciding  whether  to  file  a  claim  for 
disability  benefits.  Therefore,  SSA  will 
make  a  special  effort  to  target  its  pubUc 
information  activities  at  these  and  other 
known  sources  of  referrals  for  claims. 
SSA  will  also  make  the  disabihty 
information  packets  available 
electronically. 

In  addition  to  comprehensive  program 
information,  the  packets  will  describe 
the  types  of  information  that  a  claimant 
will  need  to  have  readily  available  when 
the  individual  files  a  claim.  It  will  also 
contain  two  basic  forms:  The  first, 
designed  for  completion  by  the 
claimant,  will  include  general 
identifS'ing  information  and  will  serve 
as  the  claimant's  starter  application  for 
benefits;  the  .second,  designed  for 
completion  by  the  treating  6ource(s). 
will  request  specific  medical 
information  about  a  claimant's  alleged 
impairments.  SSA  will  encourage 
claimants  who  are  able  to  do  so  to 
review  the  information  in  the  packet 
and  have  the  basic  forms  completed 
prior  to  telephoning  or  visiting  an  SSA 
office  to  apply  for  disabihty  benefits. 
Claimants  will  be  encouraged  to 
immediately  submit  starter  applications 
to  protect  the  filing  dates  for  benefits. 
The  starter  application  will  serve  as  a 
claim  for  both  programs,  but  it  will 
include  a  disclaimer  should  the 
claimant  want  to  preclude  fihng  for 
benefits  based  on  need  [i.e.,  SSI) 

Claimants  Will  Choose  Mode  of  Entry 

The  disability  claim  entr^'  process 
will  be  multi-faceted,  allowing 
claimants  and  third  parties  and 
representatives  who  assist  them  the 
maximum  flexibility  in  deciding  how 
they  will  participate  in  the  process. 
Claimants  may  choose  to  enter  the 
disabihty  claim  process  by  telephoning 
the  SSA  toll-free  number,  electronically, 
by  mail,  or  by  telephoning  or  visiting  a 
local  office.  Claimants  may  also  rely  on 
third  parties  to  provide  them  assistance 
in  dealing  with  SSA.  Finally,  claimants 
may  formally  appoint  representatives  to 
act  on  their  behalf  in  dealing  with  SSA. 
SSA  field  managers  will  also  have  the 
fiexibility  to  tailor  the  various  service 
options  to  their  local  conditions, 
considering  the  needs  of  client 
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populations,  individual  claimants,  and 
the  availability  of  third  parties  who  ore 
capable  of  contributing  to  the 
application  process. 

If  an  individual  submits  a  starter 
application  by  mail  or  electronically, 
SSA  will  contact  the  claimant  to 
schedule  an  appointment  for  a  claim 
intake  interview  or.  at  the  claimant's 
option,  conduct  an  immediate  intake 
interview  by  telephone. 

If  an  individual  telephones  SSA  to 
inquire  about  disability  benefits,  the 
SSA  contact  will  explain  the 
requirements  of  the  disability  program, 
including  the  SSA  definition  of 
disability,  and  provide  a  general 
explanation  of  evidence  requirements. 
The  SSA  contact  will  determine 
whether  the  individual  has  the 
disability  information  packet,  and  mail 
it  or  advise  the  claimant  regarding 
possible  means  of  electronic  access.  If 
an  individual  indicates  a  desire  to  file 
a  claim  at  that  time,  the  SSA  contact 
will  complete  the  starter  application 
available  on-line  as  part  of  the 
automated  claim  processing  system  to 
protect  the  claimant's  filing  date  and 
schedule  an  appointment  for  a  claim 
intake  interview.  The  interview  may  be 
in  person  or  by  telephone  at  the 
claimant's  option.  If  the  individual  has 
no  medical  treating  sources,  the  SSA 
contact  will  annotate  this  information 
within  the  on-line  claim  record. 

If  a  claimant  visits  an  SSA  office,  the 
SSA  contact  will  refer  the  claimant  for 
an  immediate  claim  intake  inter\'iew  or, 
at  the  claimant's  option,  complete  the 
starter  application  and  schedule  a  future 
appointment  for  an  intake  interview. 

In  all  cases,  appointments  for  claim 
intake  interviews  will  be  made  available 
within  a  reasonable  time  period, 
generally  3  to  5  working  days,  but  no 
later  than  two  weeks. 

Local  management  will  determine 
how  to  best  accommodate  claimants' 
needs  in  learning  about  the  disability 
process  and  completing  a  claim  intake 
interview.  Depending  on  an  individual's 
circumstances,  such  accommodation 
may  involve:  Referral  to  the  nearest 
location  for  obtaining  a  disability 
information  packet  which  can  then  be 
mailed  in;  an  immediate  telephone  or 
in-person  interview:  arranging  for  an  on- 
site  visit  from  an  SSA  representative;  or 
referral  to  appropriate  third  parties  who 
can  provide  assistance.  Additionally, 
depending  on  the  nature  of  the 
individual's  disability,  SSA  may 
encourage  the  individual  to  file  in 
person  when  it  appears  that  a  face-to- 
face  interview  will  assist  in  the  proper 
claim  intake  and  development; 
however,  face-  to-face  interviews  will 
not  bt;  required  in  every  claim.  Face-to- 


face  interviews,  when  considered 
necessary  by  either  the  claimant  or  SSA, 
can  also  be  accomplished  via 
videoconferencing.  In  any  case,  SSA 
will  make  every  reasonable  effort  to 
meet  the  needs  of  the  claimant  in 
completing  the  application  process. 
Every  effort  will  be  made  to  provide 
services  to  members  of  the  public  who 
have  limited  knowledge  of  English. 

Similarly,  local  managers  will  modify 
the  claim  entry  and  intake  process  to 
provide  maximum  flexibility  for 
representatives  who  act  on  behalf  of 
claimants  or  third  parties  who  can  assist 
claimants  in  completing  the  application 
process.  Such  accommodations  may 
include,  but  are  not  limited  to:  (1)  Using 
automated  means  to  interact  with  SSA 
to  protect  a  claimant's  date  of  filing 
(e.g.,  telephone,  fax,  or  E-mail);  (2) 
providing  appointment  slots  for  third 
parties  to  accompany  claimants  to 
interviews  or  to  provide  assistance 
during  telephone  claims  on  a  claimant's 
behalf;  (3)  out-stationing  SSA  personnel 
at  a  third-party  location  to  obtain 
applications  and/or  medical  evidence, 
when  appropriate;  and  (4)  providing 
"open  appointment"  scheduling  to 
permit  claimants  to  contact  SSA  within 
a  flexible  band  of  time.  Interested  third 
parties  will  be  encouraged  to  participate 
in  the  development  of  claims. 

Local  managers  will  also  conduct 
outreach  efforts  that  are  designed  to 
meet  the  needs  of  hard-to-reach 
populations  or  assist  those  individuals 
unable  to  access  the  SSA  claim  process 
without  considerable  intervention.  As 
appropriate,  outreach  efforts  may  be 
facilitated  through  videoconferencing, 
teleconferencing  or  other  electronic 
methods  of  obtaining  and  processing 
claim  information  to  provide  timely 
sen'ice  despite  claimants'  geographic  or 
social  isolation. 

Disability  Claim  Manager 

A  disability  claim  manager  will  have 
responsibility  for  the  complete 
processing  of  an  initial  disability  claim. 
The  disability  claim  manager  will  be  a 
highly-trained  individual  who  is  well- 
versed  in  both  the  medical  and 
nonmedical  aspects  of  the  disability 
programs  and  has  the  necessary 
knowledge,  skills,  and  abilities  to 
conduct  personal  interviews,  develop 
evidentiary'  records,  and  adjudicate 
disability  claims  to  payment.  However, 
the  disability  claim  manager  will  also  be 
able  to  call  on  other  SSA  resources, 
including  medical  and  technical 
support  personnel,  to  provide  advice 
and  assistance  in  the  claim  process. 

Disability  claim  managers  will  rely  on 
an  automated  claim  processing  system 
that  will  permit  them  to:  Gather  and 


store  claim  information;  develop  both 
medical  and  nonmedical  evidence; 
share  necessary  facts  in  a  claim  with 
medical  consultants  and  specialists  in 
nonmedical  or  technical  issues;  analyze 
evidence  and  prepare  well-rationalized 
decisions  on  both  medical  and 
nonmedical  issues;  and  produce  clear 
and  understandable  notices  that 
accurately  convey  all  necessary 
information  to  claimants.  In  making 
decisions,  disability  claim  managers 
will  use  a  simplified  decision 
methodology  that  effectively  streamlines 
evidence  collection,  and  will  rely  on 
standards  for  decisionmaking  that  are 
used  at  all  levels  of  the  process. 

The  disability  claim  manager  will  be 
the  focal  point  for  claimant  contacts 
throughout  the  claim  intake  and 
adjudication  process.  The  disability 
claim  manager  will  explain  the 
disability  programs  to  the  claimant, 
including  the  definition  of  disability 
and  how  SSA  determines  if  a  claimant 
meets  disability  requirements.  The 
disability  claim  manager  will  also 
convey  what  the  claimant  will  be  asked 
to  do  throughout  the  process;  what  the 
claimant  may  expect  fi-om  SSA  during 
this  process,  including  anticipated 
timeframes  for  decision;  and  how  the 
claimant  can  interact  with  the  disability 
claim  manager  to  obtain  more 
information  or  assistance.  The  disability 
claim  manager  will  advise  the  claimant 
regarding  the  right  to  representation  and 
provide  the  appropriate  referral  sources 
for  representation.  The  disability  claim 
manager  will  also  advise  the  claimant 
regarding  community  resources, 
including  the  names  of  organizations 
that  could  help  the  claimant  pursue  the 
claim.  The  goal  will  be  to  give  the 
claimant  access  to  the  decisionmaker 
and  allow  for  ongoing,  meaningful 
dialogue  between  the  claimant  and  the 
disability  claim  manager. 

Scope  of  Duties 

The  broad  scope  of  the  disability 
claim  manager's  duties  and 
responsibilities,  as  outlined  above  and 
discussed  in  more  detail  in  the 
following  sections,  presupposes  a  well- 
trained,  skilled,  and  highly  motivated 
workforce  that  has  the  program  tools 
and  technological  support  to  issue 
quality  decisions.  Although  disability 
claim  managers  will  work  exclusively 
within  the  disability  programs,  they  will 
perform  multiple  tasks  instead  of 
singular  activities,  enabling  them  to 
experience  the  direct  relationship 
between  their  actions  and  the  final 
product.  Varying  levels  of  job 
complexity  provide  the  opportunity  for 
personal  development,  growth,  and 
learning. 


In  carrying  out  their  duties  and 
responsibiUties,  disability  claim 
managers  will  work  in  a  team 
environment  with  internal  medical  and 
nonmedical  experts,  who  provide 
advice  and  assistance  for  complex  case 
adjudication,  as  well  as  technical  and 
other  clerical  personnel  who  may 
handle  more  routine  aspects  of  case 
development  and  payment  effectuation. 
Where  disability  team  members  cannot 
be  physically  co-located,  they  can  share 
information  via  the  automated  claim 
processing  system  and  remain  in 
communication  using  telephones  or 
videoconferencing.  Each  disability  team 
member  will  have  at  least  a  basic 
familiarity  with  all  the  steps  in  the 
process  and  an  understanding  of  how  he 
or  she  complements  another's  efforts; 
team  members  will  be  able  to  draw 
upon  each  other's  expertise  on  complex 
issues. 

In  Lliis  team  environment,  and  with 
the  proper  training,  program  tools  (a 
simplified  decision  methodology  and 
one  set  of  standards  for  decisionmaking) 
and  technological  support,  one 
individual  should  be  able  to  handle  the 
duties  and  responsibilities  of  the 
disability  claim  manager.  An  individual 
employee  as  the  disability  claim 
manager  is  basic  to  the  objective  of  a 
single  point  of  Agency  contact  for 
claimants. 

However,  in  the  near  term,  it  may  be 
necessary  to  consider  whether  the 
duties  of  a  disability  claim  manager  may 
be  more  appropriately  carried  out  by 
more  than  one  individual  and,  therefore, 
whether  it  is  necessary  to  expand  the 
"disability  team"  described  above  to 
include  additional  employees.  Claim 
complexity,  customer  service  needs,  and 
service  area  location  may  dictate  a  need 
for  flexibility  in  delineating  the  sp)ecific 
duties  of  the  individuals  who  comprise 
the  members  of  the  disability  team.  In 
the  near  term,  apprentice  positions  will 
be  developed  in  which  employees 
perform  one  or  more  duties  of  the 
disability  claim  manager  while  gaining 
experif  ue  and  qualifying  for  greater 
responsibility.  As  the  program  tools  and 
technological  support,  which  are  the 
underpirmings  of  the  new  process,  are 
fully  implemented,  it  is  envisioned  that 
team  duties  and  positions  will  be 
modified  and  consolidated  as  necessarv 
to  fully  realize  the  goal  of  an  individual 
employee  as  disability  claim  manager. 

Process  Flexibility 

The  disability  claim  manager  will 
conduct  a  thorough  screening  of  the 
claimant's  medical  and  noiunedical 
eligibility  factors.  If  the  claimant 
appears  ineligible  for  either  disability 
program  based  on  the  claimant's 


allegations  and  evidence  presented  or 
available  at  the  time  of  the  claim  intake 
interview,  the  disabihty  claim  manager 
will  explain  this  to  the  claimant. 
However,  the  decision  regarding 
whether  to  file  an  application  will  be 
the  claimant's  alone  and  the  disabihty 
claim  manager  will  not  discourage  a 
claimant  from  filing  an  appbcation.  If 
the  claimant  decides  not  to  file  a  claim, 
the  disability  claim  manager  will  follow 
existing  procedures  for  closing  out  an 
oral  inquiry. 

If  the  claimant  decides  to  file,  the 
disability  claim  manager  will  complete 
appropriate  appbcation  screens  &t)m  the 
automated  and  fully  integrated  (DI  and 
SSI)  claim  processing  and  decision 
support  system.  Impairment-specific 
questions  will  assist  the  disability  claim 
manager  in  obtaining  information  that  is 
relevant  and  necessary  to  a  disabihty 
decision.  Based  on  the  claimant's 
statements  and  the  evidence  that  is 
available  at  the  interview,  the  disability 
claim  manager  will  detennine  the  most 
effective  way  to  process  the  claim.  If  the 
evidence  is  sufficient  to  decide  the 
claim,  the  disability  claim  manager  will 
take  necessary  action  to  issue  a  decision 
and.  if  necessary,  effectuate  pajTnent. 
The  disabihty  claim  manager  will 
determine  what  additional  evidence  is 
required  to  adjudicate  the  claim  and 
will  take  steps  to  obtain  that  evidence. 
Such  steps  may  include  asking  the 
claimant  to  obtain  further  medical  or 
nonmedical  evidence  if  the  claimant  is 
able  to  do  so,  requesting  medical 
evidence  directly  from  treating  sources, 
or  ordering  further  medical  evaluations. 
As  in  the  current  process,  SSA  will  pay 
for  the  reasonable  cost  of  providing 
existing  medical  evidence.  If  the 
claimant  has  a  formal  representative,  the 
representative  will  have  the 
responsibility  to  develop  medical  and 
nonmedical  evidence. 

The  disability  claim  manager  will 
decide  whether  to  defer  nonmedical 
development  (e.g.,  requesting  SSI 
income  and  resource  information,  or 
developing  Dl  dependents'  claims)  or  do 
it  simuhaneously  with  development  of 
the  medical  aspects  of  the  claim.  In 
making  this  decision,  the  disability 
claim  manager  will  take  into  account 
the  type  of  disability  alleged,  evidence 
and  other  information  presented  by  the 
claimant,  and  other  relevant 
circumstances,  e.g.,  terminal  illness, 
homelessness  or  difficulty  in 
recontacting  the  claimant.  Because  the 
disability  claim  manager  maintains 
ownership  of  the  claim  throughout  the 
initial  decision-making  process,  the 
disabihty  claim  manager  will  be  in  the 
best  position  to  choose  the  most 
efficient  and  effective  manner  of 


providing  claimants  with  timely  and 
acctn^te  decisions  while  meeting 
claimants'  individual  service  needs. 

Although  the  disabihty  claim  manager 
will  be  responsible  for  the  adjudication 
of  an  initial  claim,  the  disability  claim 
manager  will  call  in  other  staff 
resources,  as  r>ecessary.  With  respect  to 
disability  decisionmaking,  the  disability 
claim  manager  will,  in  appropriate 
circumstances,  refer  claims  to  medical 
consuhants  to  obtain  expert  advice  and 
opinion.  SSA  will  develop  giudelines  to 
assist  the  disability  claim  manager  in 
determining  when  expert  medical 
advioe  is  appropriate.  Similarly,  other 
staff  resources  will  be  called  upon  for 
technical  support  in  terms  of  certain 
claimant  contacts  and  status  reports: 
development  of  nondisability  issues 
including  auxiliary  claims  or 
representative  payee  issues;  and 
payment  effectuation.  However,  the 
disability  claim  manager  will  make  final 
decisions  on  both  the  medical  and 
nonmedical  aspects  of  the  disability 
claim. 

Claimant  Partnership 

Throughout  the  disabihty  claim 
process.  SSA  will  encourage  claimants 
to  be  full  partners  in  the  processing  of 
their  claims.  Many  claimants  are  able  to 
obtain  the  documentation  necessary  to 
develop  their  record,  either  on  their 
own  or  with  the  assistance  of  a  third 
party.  Others  have  substantial  difficulty 
doing  so,  and  may  have  no  third  party 
to  assist  them.  Given  the  range  of 
claimant  capabiUties,  SSA  will  retain 
ultimate  responsibility  for  development 
of  claims  when  claimants  are  not 
formally  represented. 

To  the  extent  that  they  are  able, 
claimants  and  their  famihes  and  other 
personal  support  networks  v«ll  activelv 
participate  in  the  development  of 
evidence  to  substantiate  their  claim  for 
disabihty  benefits.  SSA  will  provide 
assistance  and/or  engage  third-party 
resources,  when  necessarv'  and 
appropriate.  SSA  will  keep  claimants 
informed  of  the  status  of  their  claims, 
advise  claimants  regarding  what 
additional  evidence  may  be  necessarj', 
and  inform  claimants  what,  if  amihing. 
they  can  do  to  facilitate  the  process. 

At  the  completion  of  the  claim  intake 
interview,  the  disability  claim  manager 
will  issue  a  receipt  to  the  claimant  that 
will  identify  what  to  expect  from  SSA 
and  the  anticipated  timeframes.  It  will 
also  identifv'  what  further  evidence  or 
information  the  claimant  has  agreed  to 
obtain.  Finally,  it  will  provide  the  name 
and  telephone  number  of  the  disability 
claim  manager  for  any  questions  or 
comments  which  the  claimant  may 
have,  including  any  difficulty  in 
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obtaining  the  information  the  claimant 
agreed  to  obtain. 

Third  Parties 

Certain  third-party  organizations  may 
be  willing  to  provide  a  complete 
disability  application  package  to  SSA. 
Based  on  local  managements  assessment 
of  ser\'ice  area  needs  and  the  availability 
of  qualified  organizations,  SSA  will 
recognize  third-party  organizations  who 
are  capable  of  providing  a  complete 
application  package,  including 
appropriate  application  forms  and 
medical  evidence  necessary  to 
adjudicate  a  disability  claim.  In  such 
claims.  SSA  will  permit  the  third  party 
to  identify  potential  claimants,  screen 
for  medical  and  nonmedical  criteria, 
and  contact  SSA  to  protect  the  filing 
date.  The  third  party  will  interview  the 
claimant;  complete  all  applications  and 
related  forms:  obtain  completed  treating 
source  statements;  and  obtain  additional 
medical  evaluations,  when  appropriate. 
Using  procedures  agreed  on  with  local 
management,  the  third  party  will  submit 
claims  for  adjudication  by  a  disability 
claim  manager.  SSA  will  monitor  such 
third  parties  to  ensure  that  quality 
service  is  provided  to  claimants  and  to 
prevent  fraud.  SSA  may  establish  rules, 
standards,  and  procedures  for  third- 
party  interaction  with  claimants  and 
SSA.  Third  parties  may  be  required  to 
undergo  periodic  program,  procedural 
or  software  training,  and  may  be 
required  to  meet  standards  for  staffing 
and  automation  support.  In  individual 
cases,  disability  claim  managers  may 
elect  to  contact  the  claimant  for  the 
purpose  of  verif)ing  identity  or  other 
claim-related  issues,  as  appropriate. 
SSA  will  also  perform  ongoing 
document  verification  on  a  sample  basis 
to  assure  the  integrity  of  claims 
submitted  by  third  parties.  The 
automated  claim  processing  system  will 
facilitate  effective  monitoring  of  the 
claim-taking  and  evidence  submission 
practices  of  third  parties  by  permitting 
random  and/or  targeted  selection  of 
claim  files  involving  specific  third 
parties  or  specific  types  of  evidence. 

Personal  Inten'iew  With  Claimant 

When  the  evidence  does  not  support 
an  allowance,  the  disability  claim 
manager  will  issue  a  predecision  notice 
advismg  the  claimant  of  what  evidence 
has  been  considered  and  providing  the 
opportunity  to  submit  further  evidence, 
if  any.  and/or  the  opportunity  for  a 
personal  interview  within  10  calendar 
days.  The  predecision  notice  will 
further  advise  the  claimant  that  if  he  or 
she  does  not  submit  evidence  or  request 
a  personal  interview  within  the  10  days, 
the  claim  will  be  decided  based  on  the 


evidence  of  record.  If  the  claimant 
requests  a  personal  interview,  the 
disability  claim  manager  will  conduct 
the  interview  in  person,  by 
videoconference.  or  by  telephone,  as  the 
disability  claim  manager  determines  is 
appropriate  under  the  circumstances.  In 
appropriate  circumstances,  this 
predecision  interview  may  be  held 
concurrently  with  the  initial  intake 
interview.  If  the  claimant  identifies 
further  available  evidence,  the  disability 
claim  manager  will  advise  the  claimant 
to  obtain  the  evidence  if  the  claimant  is 
able  to  do  so  or.  as  necessary,  assist  the 
claimant  in  obtaining  it.  The  claimant 
will  be  advised  of  the  specified 
timeframes  for  submitting  additional 
evidence. 

In  preparing  the  predecision  notice, 
the  disability  claim  manager  will  rely  on 
existing  information  available  on-line  as 
part  of  the  automated  claim  processing 
and  decision  support  system.  As  part  of 
the  evidence  gathering  process,  the 
disability  claim  manager  will  have 
previously  analyzed  all  the  medical  and 
non-medical  information  gathered,  and 
entered  the  pertinent  data  into  the 
electronic  claim  record.  The  decision 
support  system  will  use  the 
accumulated  data  in  the  electronic 
record  to  assi.st  the  disability  claim 
manager  in  producing  the  predecision 
notice. 

"Statement  of  the  Claim" 

The  initial  disability  determination 
will  use  a  statement  of  the  claim" 
approach.  The  statement  of  the  claim 
will  set  forth  the  issues  in  the  claim,  the 
relevant  facts,  the  evidence  considered, 
including  any  evidence  or  information 
obtained  as  a  result  of  the  predecision 
notice,  and  the  rationale  in  support  of 
the  determination.  The  statement  of  the 
claim  not  only  reflects  SSAs 
commitment  to  fully  explaining  the 
basis  for  its  action  but  also  recognizes 
that  claimants  need  clear  information 
about  the  basis  for  the  determination  to 
make  an  informed  decision  regarding 
further  appe;il. 

As  with  tiie  predecision  notice,  much 
of  the  information  that  will  provide  the 
basis  for  the  statement  of  the  claim  will 
be  available  on-line  as  part  of  the 
automated  claim  processing  and 
decision  support  system.  Adjudicators 
will  create  the  statement  of  the  claim 
and  whatever  supplementary 
information  is  necessary  for  a  legally 
sufficient  notice  to  the  claimant  based 
on  the  information  in  the  decision 
support  system.  For  allowance 
decisions,  the  statement  of  the  claim 
will  be  more  abbreviated  than  for  denial 
decisions;  however,  it  will  contain 
sufficient  information  to  facilitate 


quality  assurance  reviews  and/or 
continuing  disability  reviews.  The 
statement- of  the  claim  will  be  part  of  the 
on-line  claim  record  and  will  be 
available  to  other  adjudicators  as  the 
basis  and  rationale  for  the  Agencys 
action,  if  the  claimant  seeks  further 
administrative  review. 

In  making  initial  disability 
determinations,  disability  claim 
managers  will  rely  on  standards  for 
decisionmaking  that  are  used  at  all 
levels  of  the  process.  SSA  will  develop 
a  single  presentation  of  all  substantive 
policies  used  in  the  determination  of 
eligibility  for  benefits  and  all 
decisionmakers  will  be  bound  by  these 
same  policies.  These  policies  will  be 
published  in  accordance  with  the 
Administrative  Procedure  Act.  Expert 
systems  will  be  developed  to  facilitate 
the  development  and  delivery  of 
disability  policy  as  an  integrated  part  of 
the  automated  claim  processing  system. 

Disability  Decision  Methodology 

Promoting  Consistent,  Equitable,  and 
Timely  Decisions 

SSA  must  have  a  structured  approach 
to  disability  decisionmaking  that  takes 
into  consideration  the  large  number  of 
claims  (2.7  million  initial  disability 
decisions  in  FY  1994)  and  still  provides 
a  basis  for  consistent,  equitable 
decisionmaking  by  adjudicators  at  each 
level.  The  approach  must  be  simple  to 
administer,  facilitate  consistent 
application  of  the  rules  at  each  level, 
and  provide  accurate  results.  It  must 
also  be  perceived  by  the  public  as 
straightforward,  understandable  and 
fair.  Finally,  the  approach  must 
facilitate  the  issuance  of  timely 
decisions. 

As  described  further  below,  the  goal 
of  the  new  decisionmaking  approach  is 
to  focus  decisionmaking  on  the 
functional  consequences  of  an 
individual's  medically  determinable 
impairment(s).  The  new  process  will 
assess  an  individual's  functional  ability, 
assess  it  once  in  the  process,  do  it 
directly  rather  than  indirectly,  and  rely 
on  standardized  functional  assessment 
instruments  to  do  so.  By  focusing  on 
function,  the  new  approach  will  permit 
both  providers  of  medical  evidence  and 
adjudicators  at  all  levels  of  the  process 
to  use  a  consistent  frame  of  reference  for 
deciding  disability,  regardless  of  the 
diagnosis.  It  will  also  facilitate  evidence 
collection  by  lessening  the  need  for 
voluminous  medical  records  and, 
instead,  look  at  the  consequences  of 
medical  findings,  i.e..  function. 
Ultimately,  adjudicators  will  make 
correct  decisions  in  an  easier,  faster,  and 
more  cost-effective  manner. 


The  cornerstone  of  the  new  approach 
is,  of  course,  the  statutory  definition  of 
disability.  Under  the  statute,  disability 
(for  adults)  means  the: 

".  .  .inability  to  engage  in  any  substantial 
gainful  activity  by  reason  of  any  medically 
determinable  physical  or  mental  impairment 
which  can  be  ex{)ected  to  result  in  death  or 
which  has  lasted  or  can  be  expected  to  last 
for  a  continuous  period  of  nut  less  than  12 
months.  .  .An  individual  shall  be 
determined  to  be  under  a  disability  only  if 
his  physical  or  mental  impiairment  or 
impairments  are  of  such  severity  that  he  is 
not  only  unable  to  do  his  previous  work  but 
cannot,  considering  his  age,  education,  and 
work  experience,  engage  in  any  other  kind  of 
substantial  gainful  work  which  exists  in  the 
national  economy.  .  ."  (§  223(dl  of  the  Social 
Security  Act). 

Four-Step  Evaluation  Process  for  Adults 

The  new  decisionmaking  approach  is 
the  foundation  on  which  SSA  will  base 
the  claim  intake  process  and  evidence 
collection.  The  focus  will  be,  first,  to 
document  the  medical  basis  for 
concluding  that  an  individual  has  a 
medically  determinable  physical  or 
mental  impairment.  Second,  once  the 
evidence  establishes  a  medically 
determinable  impairment(s), 
decisionmakers  will,  in  most  cases,  use 
additional  medical  findings  to 
determine  the  link  between  the  disease 
or  impairment  and  the  loss  of  function. 

The  disability  decision  methodology 
will  consist  of  four  steps  that  flow  from 
the  statutory  definition  of  disability. 
They  are: 

Step  1 — Is  the  individual  engaging  in 
substantial  gainful  activity? 

If  yes,  deny. 

If  no,  continue  to  Step  2. 

Step  2 — Does  the  individual  have  a 
medically  determinable  physical  or 
mental  impairment? 

If  no,  deny. 

If  yes,  continue  to  Step  3.* 

Step  3 — Does  the  individual  have  an 
impairment  included  in  the  Index  of 
Disabling  Impairments  i.e.,  an 
impairment  that  clearly  restricts 
functional  ability  to  a  degree  that  the 
individual  is  unable  to  engage  in 
substantial  gainful  activity  without 
measuring  the  individual's  functional 
ability? 

If  yes,  allow.* 

If  no,  continue  to  Step  4. 

Step  4 — Does  the  individual  have  the 
functional  ability  to  perform  substantial 
gainful  activity? 

If  yes,  deny. 

If  no,  allow.* 

'An  impairment  must  meet  the  duration 
requirement  of  the  statute;  a  denial  is 
appropriate  for  any  impaimient  that  will  not 
be  disabling  for  12  months. 


Step  1 — Engaging  in  Substantial  Gainful 
Activity 

Any  individual  who  is  engaging  in 
substantial  gainful  activity  will  not  be 
found  disabled  regardless  of  the  severity 
of  the  individual's  physical  or  mental 
impairments.  Under  the  new  approach, 
SSA  will  simplify  the  monetary 
guidelines  for  determining  whether  an 
individual  who  is  an  employee  (except 
those  filing  for  benefits  based  on 
blindness)  is  engaging  in  substantial 
gainful  activity.  In  making  this 
determination,  SSA  will  evaluate  the 
work  activity  based  on  the  earnings 
level  that  is  comparable  to  the  upper 
earnings  limit  in  the  current  process 
(i.e..  $500).  A  single  earnings  level  will 
simplify  the  evidentiary'  development 
necessary  to  evaluate  work  activity  and 
establish  the  appropriate  onset  date  of 
disability.  Additionally.  SSA  will 
continue  to  exclude  impairment-related 
work  expenses  in  evaluating  whether  an 
individual's  earnings  constitute 
substantial  gainful  activity.  SSA  will 
continue  to  evaluate  whether  work 
activity  is  done  under  special 
conditions  and/or  is  subsidized.  Finally, 
SSA  will  continue  to  use  separate 
earnings  criteria  to  evaluate  the  work 
activity  of  blind  individuals  in  the  DI 
program  as  in  the  current  process. 

Step  2 — Medically  Determinable 
Impairment 

Because  the  statute  requires  that 
disability  be  the  result  of  a  medically 
determinable  physical  or  mental 
impairment,  the  absence  of  a  medically 
determinable  impairment  will  justify  a 
finding  that  the  individual  is  not 
disabled.  Under  the  new  approach, 
decisionmakers  will  consider  whether 
an  individual  has  a  medically 
determinable  impairment  or 
combination  of  impairments,  but  will  no 
longer  impose  a  threshold  "severity" 
requirement.  Rather,  the  threshold 
inquiry  will  be  whether  the  individual 
has  a  medically  determinable  physical 
or  mental  impairment  or  combination  of 
impairments.  To  establish  the  presence 
of  a  medically  determinable 
impairment,  evidence  must  show  an 
impairment  that  results  from 
anatomical,  physiological,  or 
psychological  abnormalities  which  are 
demonstrable  by  medically  acceptable 
clinical  and  laboratory  diagnostic 
techniques. 

Decisionmakers  will  continue  to 
evaluate  the  existence  of  a  medically 
determinable  impairment  based  on  a 
weighing  of  all  evidence  that  is 
collected,  recognizing  that  neither 
symptoms  nor  opinions  of  treating 
physicians  alone  will  support  a  finding 


that  the  individual  has  a  medically 
determinable  impairment  or 
combination  of  impairments.  There 
must  be  medical  signs  and  findings 
established  by  medically  acceptable 
clinical  or  laboratory  diagnostic 
techniques  which  show  the  existence  of 
a  physical  or  mental  impairment  or 
combination  of  impairments.  Depending 
on  the  nature  of  an  individual's  alleged 
impairment(s),  SSA  will  consider  the 
extent  to  which  medical  personnel  other 
than  physicians  can  provide  evidence  of 
a  medically  determinable  impairment. 

There  will  be  an  exception  to  the 
requirement  that  evidence  include 
medically  acceptable  clinical  and/or 
laboratory  diagnostic  techniques.  This 
will  occur  when,  even  if  SSA  accepted 
all  of  the  individual's  allegations  as 
true,  SSA  still  could  not  establish  a 
period  of  disability;  under  these 
circumstances,  SSA  will  not  require 
evidence  to  establish  the  existence  of  a 
medically  determinable  impairment.  For 
instance,  if  an  individual  describes  a 
condition  as  one  that  will  clearly  not 
meet  the  12-month  duration 
requirement,  (e.g.,  a  simple  fracture), 
SSA  will  deny  the  claim  on  the  basis 
that  even  if  the  allegations  were 
medically  documented,  SSA  could  not 
establish  a  j>eriod  of  disability. 

Step  3 — Index  of  Disabling  Impairments 

If  an  individual  has  a  medically 
determinable  physical  or  mental 
impairment  documented  by  medically 
acceptable  clinical  and  laboratory 
techniques,  and  the  impairment  will 
meet  the  duration  requirement,  the 
decisionmaker  will  compare  the 
individual's  impairment(s)  against  an 
index  of  severely  disabling 
impairments.  The  index  will  describe 
impairments  so  severely  debilitating 
that,  when  documented,  can  be 
presumed  to  equal  a  loss  of  functional 
ability  to  perform  substantial  gainful 
activity  without  assessing  the 
individual's  functional  ability.  The'" 
index  will  be  consistent  with  the 
statutory  definition  of  disability  by 
limiting  the  presumption  of  inability  lo 
perform  substantial  gainful  activity, 
without  considering  age,  education  and 
previous  work,  to  a  relatively  small 
number  of  claims  with  the  most  severe 
disabilities.  Individual  functional  ability 
will  be  assessed  in  all  other  cases  in  a 
consistent  manner  at  Step  4  in  the 
process. 

Because  the  index  will  permit 
severely  disabling  impairments  to  be 
identified  quickly  and  easily,  it  will 
only  consist  of  descriptions  of  specific 
impairments  and  the  medical  findings 
that  are  used  to  substantiate  the 
existence  and  severity  of  the  particular 
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ilKsiaM.'  vnUty    ine  medical  findings  m 
the  index  will  be  as  nontechnical  as 
possible  and  will  exclude  such  things  as 
ralibration  or  standardization 
roquiremenls  for  specific  tests  and/of 
detailed  test  resuhs  (e.g..  pulmonary 
furtction  sttidies  or  electrocardiopam 
tracings)  The  index  will  be  easy  lo 
understand  and  simple  enouj^  so  that 
lay-persons  will  be  able  to  understand 
what  is  required  to  demonstrate  a 
disabling  impairment  in  the  index. 
Additiorrally.  SSA  will  draw  no 
cftnclusions  about  theeffnct  of  an 
individual's  impairments  on  his  or  her 
ability"  to  fimction  merely  b«;ause  an 
individuals  impairment(s)  does  not 
meet  the  criteria  in  the  index.  Finally. 
.SSA  will  no  longer  need  the  concept  of 
•'medical  equivalence"  in  relation  lo  the 
index.  Because  impairments  included  in 
the  index  are  presumed  to  limit 
functional  ability  so  as  tn  preclude 
substantial  gainful  activity  without 
reference  to  an  individual's  age. 
etlucation  and  previous  ivork,  a 
combination  of  impairments,  or  an 
impairment  closely  related  lo  one  that  is 
ill  the  index,  would  be  fouml  disabling 
when  an  individual's  functional  ability 
is  assessed.  Therefore,  rules  for 
tietermining  equivalence  for 
impairments  in  the  index  will  not  be 
necessary. 

Step  4 — Ability  to  Engage  in  Any 
Substantial  Gainful  Activity 

The  majority  of  disabiliry  claims  will 
be  evaluated  using  a  standardized 
approach  to  measuring  functional 
ability  to  perform  substantial  gainful 
activity  This  standardizeil  approach 
will  realistically  measure  an 
indi\  idual's  functional  ability  to  do  the 
principal  dimensions  of  work  and  task 
performance.  The  approach  will  be 
known  and  accepted  in  the  m»>dical 
community  It  will  be  universally  used 
by  public  and  private  disability 
programs  in  which  benefits  are  ba.scd  on 
the  ability  to  perform  work-related 
duties.  Standardizing  the  approach  to 
as.sessmg  individual  functional  ability 
will  facilitate  consistent  decisions 
regardless  of  the  professional  training  of 
the  decisionmakers  in  the  di.sability 
process. 

In  using  a  standard i/.«l  approach  to 
measuring  functional  ability.  S.SA  will 
be  assessing  the  individual's  physical 
and  mental  abilities  to  perform  work- 
related  activities.  Individualized 
assessments  of  hinctional  ability  will 
also  consider  the  effects  of  the 
individual's  education.  Once  the 
individualized  assessment  of  funrfional 
ability  is  made,  the  individual's  age  will 
determine  whether  his  or  her  functional 
.ibility  IS  compared  against  the  tiemands 


of  the  individual's  previous  wodt  or 
against  a  "baseline"  of  occupational 
demands.  The  baseline  will  describe  a 
range  of  work- related  functions  that 
represent  work  that  exists  in  significant 
numbers  in  the  national  economy  that 
does  not  require  prior  ski  Us  or  formal 
job  training. 

Standardized  .Vleosure  of  Functional 
Ability 

SSA  will  develop,  with  the  assistance 
of  the  medical  and  advocacy  commimity 
and  other  outside  experts  from  public 
and  private  disability  programs, 
standardized  instruments  or  protocols 
which  can  be  used  to  measure  an 
individual's  functional  ability.  These 
standardized  measures  of  functional 
ability  will  be  linked  to  clinical  and 
laboratory  findings  to  the  extent  that 
SSA  needs  to  document  the  existence  of 
a  medically  determinable  impairment  or 
combination  of  im.pairments.  However, 
extensive  development  of  all  available 
clinical  and  laboratory  findings  will  not 
always  be  necessary  in  evaluating  an 
individual's  functional  ability  to 
perform  basic  work  activities. 

Functional  assessment  instruments 
will  be  designed  to  measure,  as 
objectively  as  possible,  an  individuals 
abilities  to  perform  a  baselirte  of 
occupational  demands  that  includes  the 
principal  dimensions  of  work  and  task 
performance,  including  primary 
physical,  psychological,  and  cognitive 
processes.  Examples  of  task 
performance  include,  but  are  not  limited 
to:  phvsical  capabilities,  such  as  sitting, 
standing,  walking,  lifting,  pushing, 
pulling:  mental  capabilities,  such  as 
understanding,  carrying  out.  and 
remembering  simple  in.structions;  using 
judgment;  responding  appropriately  to 
supervisors  and  co-workers  in  usual 
work  situations;  and  responding 
appropriately  to  changes  in  the  routine 
work  setting:  and  pcstural  and 
environmental  limitations.  To  the  extent 
that  current  regulations  already  set  forth 
guidelines  for  evaluating  an  individuar$ 
ability  to  perform  certain  of  these  tasks, 
they  will  be  utilized  ;n  the  new  process. 

Functional  assesiwnent  instruments 
will  be  designed  to  realistically  assess 
an  individuals  abihtics  to  perform  a 
baseline  of  (x;cupational  demands.  To 
the  extent  ptR>.Mble.  objective  measures 
of  function  will  be  developed.  However, 
a  realistic  and  individualized 
assessment  of  function  may  require,  in 
addition  to  objective  measures  of 
function,  a  staniiardi/ed  means  or 
standardized  tools  for  collecting 
information  regarding  an  individuab 
perceptions  of  his  or  her  functioning, 
the  effect  of  symptoms,  including  pain, 
and  the  individuals  activities  of  daily 


living.  Functional  assessment 
instruments  may  also  require 
impjainnent -specific  measures  to 
account  for  the  episodic  rwlure  of 
certain  impairments  or  to  meet  a  more 
general  need  for  longitudinal 
information. 

SSA  will  be  primarily  responsible  fiv 
documenting  functional  ability  using 
the  standardiied  functional 
assessments.  In  the  near  term.  SSA  will 
solicit  information  on  which  to  base  a 
functional  assessment  from  treating 
medical  sources,  other  nonmedical 
sources,  aad  from  claimants  in  a  manner 
that  is  similar  to  the  current  process.  In 
the  future,  the  standardized  functional 
assessments  will  be  widely  available 
and  accepted  so  that  functional 
assessments  may  be  performed  by  a 
variety  of  medical  sources,  including 
treating  sources.  The  SSA  goal  will  be 
to  develi)p  functional  assessment 
instmmenls  that  are  standardized,  that 
accurately  measure  an  individuals 
functional  abilities  and  that  are 
universally  accepted  by  the  public,  die 
advocacy  community,  and  health  care 
professionals.  Ultimately,  documenting 
functional  ability  will  becMne  tlie 
routine  practice  of  physicians  and  other 
health  care  professionals,  such  that  a 
functional  assessment  with  history  and 
descriptive  medical  Dndings  will 
become  an  accepted  component  of  a 
standard  medical  report. 

DisabiUty  insurance  payers  have 
incentives  to  participate  in  the  research 
necessary  to  develop  standardized 
functional  assessments  and  some 
private  insurers  have  already  expres.sed 
interest  in  working  with  SSA  in  this 
effort.  Standardized  functional 
assessments  will  not  ordy  provide  SSA 
with  the  functional  information 
necessary  to  make  disability  decisions; 
functional  measurements  will  also  assist 
in  developing  provider  reimbursement 
levels  relating  to  rehabilitation  and  in 
assuring  quality  in  rehabilitation 
programs  by  permitting  assessment  of 
the  relationship  between  rehabilitative 
interventions  and  outcomes.  Ultimately, 
the  USB  of  the  same  functional 
assessment  measurements  by  both  SSA 
and  medical  insurance  payers  will 
facilitate  the  cooperation  and 
participation  of  the  medical  community 
in  developing,  refining,  and 
implementing  them. 

Baseline  Occupational  Demands 

SS.\  will  use  the  results  of  the 
standardized  functional  assessment  in 
conjunction  with  a  new  standard  that 
SSA  will  develop  to  describe  basic 
physical  and  mental  demands  of  a 
baseline  of  work  that  represents 
substantial  gainful  activity  and  that 
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exists  in  significant  numbers  in  the 
national  economy. 

To  develop  the  new  approach,  SSA 
will  conduct  research  and  will  work  in 
conjunction  with  outside  experts  and 
consumers  to  specifically  identify  the 
activities  that  comprise  a  baseline  of 
occupational  demands  needed  to 
perform  substantial  gainful  activity.  The 
baseline  will  describe  a  range  of  work- 
related  fiinctions  that  represent  work 
that  exists  in  significant  numbers  in  the 
national  economy.  In  establishing  the 
work-related  functions  that  comprise  an 
appropriate  baseline  of  occupational 
demands,  SSA  will  ensure  that:  1)  the 
functional  activities  are  a  realistic 
reflection  of  the  demands  of 
occupations  that  exist  in  significant 
numbers  in  the  national  economy;  and 
2)  the  occupations  are  those  that  can  be 
performed  in  the  absence  of  prior  skills 
or  formal  job  training. 

The  Department  of  Labors  Advisory 
Panel  for  the  Dictionary  of  Occupational 
Titles  (DOT)  has  made 
recommendations  for  developing  a  new 
DOT  by  1996  which  will  be  a  data  base 
system  that  collects,  produces,  and 
maintains  accurate,  reliable,  and  valid 
information  on  all  occupations  in  the 
national  economy.  This  new  system  will 
provide  comprehensive  occupational 
data  that  includes,  but  is  not  limited  to; 
physical  demands  of  work;  sensory/ 
perceptual  requirements;  cognitive  job 
demands;  physical  working  conditions; 
and  job  characteristics  such  as  pace  or 
intensity  of  work,  and  the  scope  of 
interactions  with  others.  The 
development  of  a  national  data  base 
with  detailed  occupational  information 
should  assist  SSA  in  conducting  the 
initial  research  necessary  to  identify  a 
baseline  of  occupational  demands  that 
represents  work  existing  in  significant 
numbers  in  the  national  economy.  It 
should  also  provide  a  mechanism  to 
ensure  that  the  baseline  of  occupational 
demands  remains  current  and  reflects 
changes  in  the  national  economy  over 
time. 

Effect  of  Education 

The  statute  recognizes  that  education 
may  play  a  role  in  an  individual's 
ability  to  perform  substantial  gainful 
activity.  Experience  demonstrates  that 
educational  level  alone,  i.e.,  the 
numerical  grade  level  that  an  individual 
has  attained,  may  not  be  a  good 
indicator  of  ability  to  function.  For 
example,  completion  of  a  certain 
educational  level  in  the  remote  past, 
without  any  practical  application  of  that 
education  in  recent  work  activity,  has 
no  positive  effect  on  an  individual's 
ability  to  perform  substantial  gainful 
activity.  Similarly,  completion  of  a 


certain  grade  level  does  not  necessarily 
represent  mastery  of  the  subject  matter. 

In  relying  on  standardizea  functional 
assessments,  SSA  will  be  measuring  an 
individual's  ability  to  perform  the 
principal  dimensions  of  work  and  task 
performance,  including  primary 
physical,  psychological,  and  cognitive 
processes,  and  the  positive  effects  of 
education  will  be  appropriately 
reflected  in  the  assessment  of  an 
individual's  cognitive  abilities.  Thus, 
evaluation  of  a  claimant's  educational 
level  will  be  done  as  an  integral  part  of 
establishing  the  functional  ability  of  that 
individual.  The  baseline  of  occupational 
demands  will  not  reference  prior  skills 
or  significant  formal  job  training. 

The  issue  of  whether  literacy  and/or 
specific  communication  or  language 
skills  will  be  a  factor  in  disability 
evaluation  depends  on  the  extent  to 
which  such  skills  are  occupational 
demands  of  work  existing  in  significant 
numbers  in  the  national  economy.  In 
conducting  the  necessary  research  to 
identify  the  occupational  demands  of 
baseline  work  that  represents  work 
existing  in  significant  numbers  in  the 
national  economy,  SSA  will  need  to 
consider  whether  literacy  or  specific 
communication  and  language  skills  are 
required  as  occupational  demands. 

Effect  of  Age 

The  effect  of  aging  on  the  ability  to 
perform  substantial  gainful  work  is  very 
difficult  to  measure,  especially  in  the 
context  of  today's  world  when 
individuals  are  living  longer  than 
preceding  generations.  Despite  this 
change,  the  demographic  characteristics 
of  those  preceding  generations  continue 
to  provide  the  framework  for  disability 
decisionmaking  because  SSA's 
approach  for  deciding  disability  has 
changed  little  since  the  inception  of  the 
DI  program. 

The  statute  recognizes  that  age  should 
be  considered  in  assessing  disability  on 
the  assumption  that  the  ability  to  make 
a  vocational  adjustment  to  work  other 
than  work  an  individual  has  previously 
done  may  become  more  difficult  with 
age.  In  determining  the  impact  of  age, 
recognition  should  be  given  to  the 
changes  that  occur  with  each 
succeeding  generation.  Accordingly,  in 
the  new  process,  SSA  will  establish  an 
age  criterion  in  relation  to  the  full 
retirement  age.  The  full  retirement  age 
will  gradually  increase  over  time,  based 
on  the  recognition  that  succeeding 
generations  can  expect  to  remain  in  the 
workforce  for  longer  periods  than  the 
preceding  generation. 

In  applying  age  criterion  under  the 
new  process,  an  individual  who  falls 
within  the  prescribed  number  of  years 


preceding  the  full  retirement  age  will  be 
considered  as  nearing  full  retirement 
age."  In  establishing  what  the 
prescribed  number  of  years  should  be, 
SSA  will  conduct  research  and  consult 
with  outside  experts  on  the  relationship 
between  age  and  an  individual's  ability 
to  make  vocational  adjustments  to  work 
other  than  work  the  individual  has  done 
in  the  recent  past. 

SSA  will  rely  on  the  age  of  the 
individual  in  relation  to  the  full 
retirement  age  to  decide  which  of  two 
decision  paths  to  follow  as  described  in 
the  next  two  sections. 

Individuals  Not  Nearing  Full  Retirement 
Age 

For  an  individual  who  is  not  nearing 
full  retirement  age,  SSA  will  compare 
the  individual's  functional  abilities 
against  the  functional  demands  of  the 
baseline  work.  The  ability  to  perform 
the  baseline  work  will  represent  a 
realistic  opportunity  to  perform 
substantial  gainful  activity  that  exists  in 
significant  numbers  in  the  national 
economy  and  a  finding  of  disability  will 
not  be  appropriate. 

However,  anyone  who  cannot  perform 
the  baseline  work  will  be  considered 
unable  to  engage  in  substantial  gainful 
activity,  and  a  finding  of  disability  will 
be  justified.  The  range  of  work 
represented  by  less  than  the  baseline 
will  be  considered  so  narrow  that 
despite  any  other  favorable  factors,  such 
as  young  age  or  higher  education  or 
training,  an  individual  would  not  be 
expected  to  have  a  realistic  opportunity 
to  perform  substantial  gainful  work  in 
the  national  economy. 

For  individuals  who  are  not  nearing 
full  retirement  age,  the  ability  or 
inability  to  perform  previous  work  is 
not  a  significant  factor.  These 
individuals  should  be  capable  of  making 
a  vocational  adjustment  to  other  work, 
as  long  as  they  are  functionally  capable 
of  performing  the  baseline  work. 

Individuals  Nearing  Full  Retirement  Agf 

For  individuals  who  are  nearing  full 
retirement  age,  SSA  will  compare  the 
individuals  functional  abilities  against 
the  functional  demands  of  the 
individuals  previous  work.  Individuals 
nearing  full  retirement  age  can  not  be 
expected  to  make  a  vocational 
adjustment  to  work  other  than  work 
they  have  performed  in  the  recent  past. 
However,  consistent  with  the  statute,  if 
an  individual,  even  one  nearing  full 
retirement  age,  is  capable  of  performing 
his  or  her  previous  work,  SSA  will  find 
that  the  individual  is  not  disabled. 

For  those  individuals  who  have  no 
previous  work,  SSA  will  compare  the 
individuals  functional  abihty  to  the 
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range  of  vrork- related  functions  that 
represent  work  that  exists  tn  significant 
numbers  in  the  naticnal  economy,  i.e.. 
baseline  wtjrk.  and  a  finding  of  not 
disabled  will  be  appropnste  rt  the 
inrfiridual  is  capaDte  of  performing  the 
baseline  work.  In  stich  claims,  when  the 
fact  that  the  individual  has  no  previous 
work  is  not  related  to  the  existence  of 
his  or  her  impairment(s).  a  Rnding  of 
disability  will  not  be  appropriate  if  the 
individual  retains  the  functional  abifitj- 
to  perform  a  range  of  work-related 
fun,ctions  that  represent  work  that  exists 
in  significant  numbers  in  the  national 
ecooomy.  to  contiast,  ibosa  irulividtials 
who  have  significant  functional 
limitations  caused  by  a  medically 
determinable  impairment  and  lack  of 
education  would  not  be  able  to  perform 
a  range  of  work-related  functions  that 
rrpresenf  work  RJtisting  io  significaat 
numbers  in  the  economy.  Such 
individuals  would  be  found  disabled,  as 
they  are  today. 

Medical  Comukant  Expertise 

SSA  will  continue  to  refy  nn  medical 
consultants  to  provide  expert  advice 
and  opinion  regarding  medical 
questions  and  issues  that  *vill  arise  in 
dticiding  disability  claims.  Disability 
adjudicators  at  all  levels  of  the 
administrative  review  process  will  call 
on  the  services  of  medical  consultants  to 
interpret  medical  evidef»ce.  analyze 
specific  metlical  questions,  and  provide 
expert  opinions  on  existence,  severity 
and  functional  consequences  of 
medically  determinable  impairm«»nts. 
Additionally,  on  a  national  basis.  SSA 
may  identify  specific  types  of  issues  lh»t 
may  require  a  medical  opinion.  If  a 
medical  consultant  is  called  on  to  offer 
expert  advice  and  opinion,  the  n»ed»cal 
consultant  will  provide  a  written 
analysis  of  the  issues  and  rationale  in 
support  of  his  or  her  opinion.  The 
v\Ti»ten  analysis  will  be  incluiied  in  the 
record  and  will  be  consideretl  with  the 
other  medical  evidence  of  record  by 
disability  adjudicators  at  all  levels  of 
administrative  review.  Additionally, 
medical  consuhants  will  assist  in  the 
training  of  other  consultants  and 
disability  adjudicators;  contact  other 
health  care  professionals  to  resolve 
medical  questions  on  specific  claims: 
carry  out  public  relations  and  training 
with  the  medical  community:  and 
participate  in  the  quality  assurance 
program. 

rilildhood  DMability  Methodology 

As  with  adults.  SSA  mu'st  have  a 
structured  approach  to  disabihiy 
decisionmaking  in  childhood  claims 
that  takes  into  consideration  the 
relatively  large  number  of  claims  and 
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still  provides  a  basts  for  consistent, 
equitable  decisionmaking  by 
adjudicators  at  all  levels  of 
administrative  review.  The  approach  for 
childhood  claims  must  also  derive  from 
the  statute.  Under  the  statute,  "an 
individual  will  be  considered  to  be 
disabled  for  purposes  of  this  title  if  he 
is  unable  to  engagf-  m  any  substantial 
gainful  activity  by  .H«son  of  any 
medically  detenmrdble  physical  or 
mental  impairmei.'  which  can  be 
expected  to  result  ::i  death  or  which  has 
lasted  or  can  bv  ex;'Hcted  to  last  for  a 
continuous  perioa  of  not  less  than  12 
months  (or  in  the  case  of  a  chitd  under 
the  age  of  1 9.  if  he  suffers  from  any 
medically  deterniinatle  physical  or 
mental  impairment  of  comparable 
severity}."  %  l614(a)(3HA)  of  the  Social 
5>ecurily  Act) 

Of  course,  any  deciiion  approach  for 
childhood  claims  must  be  consistent 
with  the  Supreme  Courts  interpretation 
of  this  statutory  language  in  Sullivan  v. 
ZeNey.  493  U.S.  S21  (19901. 

Four-Step  Evaluation  Process  for 
Children 

The  disability  decision  methodology 
for  childhood  claims  will  consist  of  four 
steps  that  are  based  on  the  statutory 
definition  of  disability.  As  with  adults. 
the  approach  is  one  that  provides 
accurate  decisions  that  can  be  achieved 
efHciently  and  cost-effectively, 
primarily  by  ensuring  that 
documentation  requirements  are 
directed  toward  the  uhimate  finding  of 
disability.  To  the  extent  possible,  the 
approach  for  childhood  claims  should 
mirror  the  adult  approach.  The  four 
steps  are: 

Step  1— Is  the  child  engaging  in 
substantial  gainful  activity? 

If  yes.  deny. 

If  no.  continue  to  Step  2. 

Step  2 — Does  the  chiid  have  a 
medically  determinable  physical  or 
mental  impairment? 

If  no.  deny 

If  yes.  continue  to  Step  3.* 

Step  3 — Does  the  child  have  an 
impairment  that  is  included  in  the 
Index  of  Disabling  Impairments? 

If  yes.  allow.* 

If  no,  continue  to  Step  4. 

•Step  4 — Does  the  child  have  an 
•  impairment(s)  of  comparable  severity  to 
an  impairment(s)  thai  wouki  prevent  an 
adult  from  engaging  in  substantial 
gainful  activity? 

If  yes,  allow.* 

If  no,  deny. 

Mr  impairment  must  meet  the  duration 
requirement  of  the  statute:  a  denial  is 
appropriate  for  any  impairment  that  will  not 
he  disabling  for  12  months. 


Step  1 — Er»gaging  in  Substantial  Gainful 
Activity 

Any  child  who  is  engaging  in 
substantial  gainful  activity  will  not  be 
found  disabled  regardless  of  the  severity 
of  his  or  her  physical  or  mental 
impairments.  The  guidelines  for 
determining  whether  a  child  is  engaging 
in  substantial  gainful  activity  will  be 
identical  to  the  guidelines  for  adults. 
Although  the  issue  of  work  activity  will 
arise  infrequently  in  childhood  claims, 
the  step  IS  warranted  for  two  reasons:  1) 
the  approach  for  adults  and  children 
should  be  as  similar  as  possible:  and  2) 
as  a  child  approaches  age  1&.  it  is 
increasingly  likely  thai  work  activity 
may  be  an  issue. 

Step  2 — Medically  Determinable 
Impairment 

Because  the  sfatiite  requires  that 
disability  be  the  result  of  a  medically 
determinable  physical  or  mental 
impairment  or  combination  of 
impairments,  the  absence  of  a  medically 
determinable  impairment  will  justify-  a 
finding  that  a  child  is  not  disabled.  To 
establ^  the  presence  of  a  medically 
determinable  impairment  or 
combination  of  impairments,  evidence 
must  show  an  impairment  that  results 
from  anatomical,  physiological,  or 
psychological  abnornialities  which  are 
demonstrable  by  medically  acceptable 
chnical  and  laboiatary  diagnostic 
techniques. 

The  same  guidelines  and  rules  that 
apply  for  adults  will  apply  equally  for 
children.  SSA  will  continue  to  evaluate 
the  existence  of  a  medically 
determinable  impairment  based  on  a 
weighing  of  all  evidence  that  is 
collected,  recognizing  that  neither 
symptoms  nor  opinions  of  treeting 
physicians  alone  will  support  a  finding 
of  disability. 

SSA  will  use  the  same  exception  for 
evideiMie  collection  in  childhood  claims 
that  will  be  applied  in  aduh  claims.  If 
a  child  has  a  medically  determinable 
physical  or  mental  impairment  that  is 
not  an  exception  to  further 
development.  SSA  will  then  evaluate 
whether  the  impairment(s)  is  includtwl 
in  the  index  of  disabling  impairments. 

Step  3— Index  of  Disabling  Impairments 

If  a  child  has  a  medically 
determinable  physical  or  mental 
impairment  or  combination  of 
impairments  documented  by  medically 
acceptable  clinical  and  laboratory 
techniques  and  the  impairmont(s)  will 
meet  the  duration  requirement.  SSA 
will  compare  the  child's  impainnent(s) 
against  an  index  of  disabling 
impairments. 


As  with  adults,  the  index  for 
childhood  claims  will  function  to 
quickly  identify  severely  disabling 
impairments.  The  index  will  describe 
impairments  so  severely  debilitating 
that  the  impairment  is  of  comparable 
severity  to  an  impairment  that  would 
prevent  an  adult  from  engaging  in 
substantial  gainful  activity  without 
assessing  the  child's  functional  ability. 
As  with  adults,  individual  functional 
ability  in  childhood  claims  will  be 
assessed  in  a  consistent  manner  at  Step 
4  in  the  process. 

The  index  for  childhood  claims  will 
consist  of  descriptions  of  specific 
impairments  and  the  medical  findings 
that  are  used  to  substantiate  the 
existence  and  severity  of  the  particular 
disease  entity.  The  medical  findings  in 
the  index  will  be  as  nontechnical  as 
possible  and  will  be  simple  enough  so 
that  laypersons  will  be  able  to 
understand  what  is  required  to 
substantiate  a  disabhng  impairment  in 
the  index.  As  with  adults,  SSA  will 
draw  no  conclusions  about  the  effect  of 
a  child's  impairments  on  his  or  her 
ability  to  function  merely  because  a 
child's  impairment(s)  is  not  included  in 
the  index.  Additionally,  SSA  will  no 
longer  use  the  concept  of  "medical 
equivalence"  or  functional  equivalence 
in  relation  to  the  childhood  index. 

Step  4 — Comparable  Severity  to  an 
Impairment(s)  That  Would  Prevent  an 
Adult  From  Engaging  in  Substantial 
Gainful  Activity 

Consistent  with  the  approach  for 
adult  claims,  SSA  will  develop,  with  the 
assistance  of  the  medical  community 
and  educational  experts,  standardized 
instruments  which  can  be  used  to 
measure  a  child's  functional  ability. 
These  standardized  measures  of 
functional  ability  will  be  linked  to 
clinical  and  laboratory  findings  to  the 
extent  that  SSA  needs  to  document  the 
existence  of  a  medically  determinable 
impairment  or  combination  of 
impairments.  The  functional  assessment 
instruments  will  be  designed  to 
measure,  as  objectively  as  possible,  a 
child's  ability  to  function 
indejjendently,  appropriately,  and 
effectively  in  an  age-appropriate 
manner.  Ultimately,  the  course  of 
documenting  and  developing  for 
functional  abilities  in  childhood  claims 
will,  to  the  extent  possible,  mirror  the 
adult  approach.  However,  SSA  will 
consider  whether  it  is  appropriate  to 
defer  the  development  of  standardized 
functional  assessment  instruments  for 
use  in  childhood  claims  until  it  gains 
experience  in  the  development, 
refinement  and  use  of  such  instruments 
for  aduhs. 


SSA  will  use  the  results  of  the 
standardized  functional  assessments  to 
determine  whether  a  child  has 
impairment(s)  of  comparable  severity  to 
an  impairment(s)  that  would  prevent  an 
adult  from  engaging  in  substantial 
gainful  activity,  as  in  the  current 
process. 

Medical  Evidence  Development 

Timely  and  Accurate  Decisions 

SSA's  ability  to  provide  timely  and 
accurate  disability  decisions  depends  to 
a  significant  degree  on  the  quality  of 
medical  evidence  it  can  obtain  and  the 
speed  with  which  it  can  obtain  it.  The 
medical  evidence  collection  process 
accounts  for  a  considerable  portion  of 
the  total  time  involved  in  processing 
disability  claims. 

The  new  process  will  eliminate 
multiple,  repetitive  requests  for 
information  from  health  care  providers. 
Health  care  prov'iders  will  be  reUeved  of 
requests  for  information  that  burden 
them  with  far  too  much  paperwork  and 
will  be  compensated  for  the  time 
invested  in  providing  information 

Core  Diagnostic  and  Functional 
Information  Focus 

The  goals  of  the  evidence  collection 
process  will  be  to  focus  requests  for 
evidence  on  the  critical  diagnostic  and 
functional  assessment  information 
necessary  for  a  disability  decision  and 
to  fonn  a  new  partnership  with  the 
sources  of  this  information  so  that  it  can 
be  obtained  in  the  most  efficient,  cost- 
effective  manner.  Medical  evidence 
development  will  be  driven  by  the  four- 
step  approach  used  to  decide  disability. 
Two  of  the  core  elements  of  that 
approach  are:  (1)  identifying  an 
individual's  medically  determinable 
impairments  (including  those  that  meet 
the  Index  of  Disabling  Impairments 
criteria):  and  (2)  assessing  the  functional 
consequences  of  those  impairments.  The 
decisionmaker  will  develop  medical 
evidence  that  is  sufficient  to  satisfy  the 
core  elements  but  tcirget  evidentiary 
development  to  obtain  only  the 
evidence  necessary  to  reach  an  accurate 
decision  on  the  ultimate  question  of 
disability. 

Treating  Source  Preference 

SSA  will  give  primary  emphasis  to 
obtaining  medical  information  from 
treating  sources  that  provides  brief,  but 
specific,  diagnostic  information 
regarding  an  individuals  medically 
determinable  impairments  and  the 
functional  consequences  of  those 
impairments.  Treating  source  statements 
will  include  diagnostic  information 
about  a  claimant's  impairments,  the 


clinical  and  laboratory  findings  which 
provide  the  basis  for  the  diagnosis, 
onset  and  duration,  response  to 
treatment,  and  the  functional  limitations 
that  can  reasonably  be  linked  to  the 
clinical  and  laboratory  findings. 
Depending  on  the  nature  and  extent  of 
an  individual's  impairments  and 
treating  sources,  statements  from 
multiple  medical  sources  may  be 
appropriate.  Once  the  standardized 
measurement  criteria  described  earlier 
are  widely  available,  a  standardized 
functional  assessment  available  from  a 
treating  source  will  be  accepted  as 
probative  evidence.  Treating  sources  or 
another  examining  source  mav  perform 
the  standardized  functional  assessment 
at  SSA's  expense. 

Standardized  Request  Form 

SSA  will  develop  a  standardized  form 
which  effectively  tailors  a  request  for 
evidence  to  the  specific  diagnostic  and 
functional  assessment  information 
necessary  to  make  a  disability  decision. 
Such  information  includes  but  is  not 
limited  to  diagnostic  information  about 
a  claimant's  impairments,  the  clinical 
and  laboratory  findings  which  provide 
the  basis  for  the  diagnosis,  onset  and 
duration,  response  to  treatment,  and  the 
functional  limitations  that  can 
reasonably  be  linked  to  the  clinical  and 
laboratory  findings.  Treating  sources 
will  be  encouraged  to  submit  such 
information  electronically. 
Standardizing  requests  for  evidence  in 
this  manner  will  facilitate  the 
participation  of  claimants, 
representatives  and  third  parties  in  the 
evidence  collection  process. 

The  form  will  permit  treating  sources 
to  provide  necessary  diagnostic  and 
functional  assessment  information  in 
summary  form  on  a  single  docrmnent.  In 
appropriate  circumstances,  SSA  will 
accept  a  treating  source's  statements  on 
the  standardized  form  as  to  history  and 
diagnosis,  the  clinical  and  laboratory 
findings  which  provide  the  basis  for  the 
diagnosis,  onset  and  duration,  response 
to  treatment,  and  the  functional 
limitations  that  can  reasonably  be 
linked  to  the  clinical  and  laboratory 
findings,  without  resorting  to  tlie 
traditional,  wholesale  procurement  of 
actual  medical  records.  In  completing 
standardized  forms,  treating  sources 
will  certify  that  they  have  in  their 
possession  the  medical  documentation 
referred  to  in  the  statement  and  that  said 
documentation  will  be  promptly 
submitted  at  the  request  of  SS.^.  The 
certification  approach  does  not  relieve 
treating  sources  from  providing 
objective  evidence  in  support  of  their 
diagnoses  and  opinions:  rather  it  is 
designed  to  streamline  the  collection  of 


47916 


Federal  Register  /  Vol.  59,  No.  180  /  Monday,  September  19,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  180  /  Monday,  September  19.  1994  /  Notices 


■ ' '  1  7 


47916  Federai  Register  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Notices 


47917 


UMI 


iii;cci>s<iry  uvidence.  1  He  approiicli  is 
also  consistent  with  evidence  collection 
methods  used  by  private  disabiUty 
insurance  carriers,  which  request 
specific  medical  records  in  individual 
claims,  when  necessary  and  appropriate 
to  the  individual  circumstances,  or  at 
random  as  part  of  a  quality  assurance 
program. 

Treating  source  completion  of  the 
standardized  forms  will  be  monitored  to 
prevent  fraud.  Decisionmakers  will 
verify  treating  source  statements  by 
obtaining  underlying  medical  records 
when  appropriate.  The  automated  claim 
processing  system  will  facilitate 
effective  monitoring  of  the  evidence 
submission  practices  of  individual 
treating  sources  by  permitting  random 
and/or  targeted  selection  of  claim  files 
involving  that  treating  source  for  quality 
assurance  and  program  integrity 
reviews. 

Treating  Source  Incentives 

As  in  the  current  process.  SSA  will 
pay  for  the  reasonable  cost  of  providing 
existing  medical  evidence.  SSA  will 
acknowledge  the  value  of  treating 
source  information  by  establishing  a 
national  fee  reimbursement  schedule  for 
medical  evidence.  The  fee 
reimbursement  schedule  will  utilize  a 
sliding-scale  mechanism  to  reward  the 
early  submission  of  medical 
information;  additionally,  the  sliding 
scale  will  be  adjusted  to  reflect  the 
quality  of  the  evidence  received.  A 
national,  sliding-scale  fee  schedule  will 
provide  incentives  for  treating  sources 
to  cooperate  in  the  evidentiary 
development  process  and  invest  quality 
time  to  provide  medical  certifications 
on  behalf  of  their  patients. 

SSA  will  provide  resources  to  focus 
professional  educational  efforts  and 
medical  relations  outreach  at  the  local 
and/or  regional  level  to  ensure  that 
treating  sources  are  given  up-to-date 
information  on  program  requirements 
and  made  aware  of  specific  evidentiary 
needs  or  problems  as  they  arise  in  the 
adjudication  process.  SSA  will  conduct 
educational  outreach  on  the  national 
level  on  an  ongoing  basis  with  the 
medical  community  to  provide  a  better 
understanding  of  the  SSA  disability 
programs,  the  medical  and  functional 
requirements  for  eligibility,  and  the  best 
ways  to  provide  medical  information 
needed  for  decisiorunaking. 

Consultative  Examinaiion 

If  a  claimant  has  no  treatmg  source,  or 
a  treating  source  is  unable  or  unwilling 
to  provide  the  necessary  evidence,  or 
there  is  conflict  in  the  evidence  that  can 
not  be  resolved  through  evidence  from 
treating  sources,  the  decisionmaker  will 


refer  the  claimant  for  an  appropriate 
consultative  examination.  Because  the 
standardized  measurement  criteria  for 
assessing  function  will  be  widely 
available,  consulting  sources  will  be 
able  to  perform  functional  assessments 
that,  in  the  absence  of  adequate  treating 
source  information  or  where  there  are 
unresolved  conflicts  in  the  evidence, 
will  be  considered  probative  evidence. 
Depending  on  the  service  area,  SSA  will 
consider  contracting  with  large  health 
care  providers  to  furnish  consultative 
examinations  for  a  specified  geographic 
location. 

As  part  of  an  ongoing  training  and 
medical  relations  program,  SSA  will 
ensure  that  providers  of  consultative 
examinations  are  provided  adequate 
training  on  disability  requirements. 
Those  medical  providers  who  conduct 
consultative  examinations  for  SSA  will 
also  need  ongoing  training  regarding 
changes  in  the  disability  program.  SSA 
will  prepare  training  programs  for  this 
audience  which  will  utilize  written, 
audiotape,  videotape,  and  computerized 
training  methods. 

Administrative  Appeals  Process 

Simple,  Accessible  Process 

To  eliminate  the  public  perception 
that  multiple,  mandatory  appeal  steps 
are  obstacles  to  receiving  timely,  fair, 
and  accurate  decisions,  SSA  will  reduce 
the  number  of  mandatory  appeals  steps 
in  the  administrative  process. 
Streamlining  the  appeals  process  will 
not  only  promote  more  timely  decisions 
but  also  ensure  that  claimants  do  not 
inappropriately  withdraw  from  the 
claim  process  based  on  a  perception  that 
it  is  too  difficult  or  time-consuming  to 
pursue  their  appeal  rights. 

Claimants  will  be  able  to  fully 
participate  in  the  administrative  appeals 
process  with  or  without  a 
representative.  SSA  will  ensure  that 
claimants  are  fully  advised  of  their  right 
to  representation  and  SSA  will  routinely 
provide  the  appropriate  referral  sources 
for  representation.  SSA  will  also 
encourage  the  early  participation  of  a 
representative  when  the  claimant  has 
appointed  one  and  will  give  the 
representative  responsibility  for 
developing  evidence  necessary  to 
decide  a  claim.  However,  the  decision 
whether  to  appoint  a  representative 
must  remain  with  the  claimant  and  SSA 
will  neither  encourage  nor  discourage 
claimants  in  seeking  representation. 

The  administrative  appeals  process 
will  instill  public  confidence  in  the 
integrity  of  the  system.  To  instill  such 
confidence,  SSA  will  provide  an  initial 
decisionmaking  process  that  is  thorough 
and  results  in  fully  developed  records 


with  fair  and  accurate  decisions. 
Additionally,  the  claimant  will  be  given 
the  basis  of  a  decision  in  clear  and 
understandable  language.  Finally,  SSA 
will  ensure  that  its  policies  have  been 
consistently  applied  at  all  levels  of 
administrative  review. 

As  noted  previously,  the  initial 
disability  determination  will  use  a 
"statement  of  the  claim"  approach 
which  will  set  forth  the  issues  in  the 
claim,  the  relevant  facts,  the  evidence 
considered,  including  any  evidence  or 
information  obtained  as  a  result  of  the 
predecision  notice,  and  the  rationale  in 
support  of  the  determination.  The 
statement  of  the  claim  will  be  part  of  the 
on-line  claim  record  and  will  stand  as 
the  basis  and  rationale  for  the  Agency's 
action,  if  the  claimant  seeks  further 
administrative  review.  SSA  will 
standardize  claim  file  preparation  and 
assembly,  including  the  use  of 
appropriate  electronic  records,  at  all 
levels  of  administrative  process  until 
such  time  as  the  claims  record  is  fully 
electronic. 

First  Appeal  Level 

Because  the  initial  determination  will 
be  the  result  of  a  process  that  ensures 
fully  developed  evidentiary  records  and 
ample  opportunity  for  the  claimant  to 
personally  present  additional  evidence 
prior  to  an  adverse  determination,  there 
will  be  no  need  for  any  intermediate 
appeal  (e.g.,  reconsideration)  prior  to 
the  ALJ  hearing.  If  the  claimant 
disagrees  with  the  initial  determination, 
the  claimant  may,  within  60  days  of 
receiving  notice,  request  an  ALJ  hearing. 

Adjudication  Officer 

When  a  claimant  requests  an  ALJ 
hearing,  an  adjudication  officer  will 
conduct  an  interview  in  person,  by 
telephone,  or  by  videoconference,  and 
become  the  primary  point  of  contact  for 
the  claimant.  The  adjudication  officer 
will  have  the  same  knowledge,  skills 
and  abilities  as  the  adjudicators  who 
decide  claims  initially.  The  adjudication 
officer  will  also  have  specialized 
knowledge  regarding  hearings 
procedures.  The  adjudication  officer 
will  be  the  focal  point  for  all  prehearing 
activities  but  will  work  closely  with  the 
ALJ,  medical  consultants  and  the 
disability  claim  manager,  when 
appropriate. 

The  adjudication  officer  will  provide 
the  claimant  an  in-depth  understanding 
of  the  hearing  process,  with  particular 
focus  on  the  right  to  representation.  To 
prevent  delays  caused  by  a  lack  of 
understanding  of  this  right,  the 
adjudication  officer  will  again  provide 
the  appropriate  referral  sources  for 
representation;  give  the  claimant,  when' 


appropriate,  copies  of  necessary  claim 
file  documents  to  facilitate  the 
appointment  of  a  representative:  and 
encourage  the  claimant  to  decide  about 
the  need  for  and  choice  of  a 
representative  as  soon  as  is  practical. 
The  adjudication  officer  will  be 
available  to  answec  the  claimant's 
questions  and  concerns  regarding  the 
hearing  process. 

The  adjudication  officer  will  also 
identify-  the  issues  in  dispute  and 
whether  there  is  a  need  for  additional 
evidence.  If  the  claimant  has  a 
representative,  the  representative  will 
have  the  responsibility  to  develop 
evidence.  If  the  claimant  has  a 
representative,  the  adjudication  officer 
will  also  conduct  informal  conferences 
with  the  representative,  in  person  or  by 
telephone,  to  identify  the  issues  in 
dispute  and  prepare  written  stipulations 
■IS  to  those  issues  not  in  dispute.  If  the 
claimant  submits  additional  evidence, 
the  adjudication  officer  may  refer  the 
claim  for  further  medical  consultation 
and  opinion,  as  appropriate. 

The  adjudication  officer  will  have  full 
authority  to  issue  a  revised  favorable 
decision  if  the  evidence  so  warrants. 
This  will  ensure  that  allowance 
decisions  are  expedited  and  not  delayed 
until  a  formal  hearing  bcforfc  an  ALJ.  if 
the  adjudication  officer  issues  a 
favorable  decisic^n.  the  adjudication 
officer  will  refer  the  claim  to  a  disability 
claim  manager  to  effectuate  payment. 

The  adjudication  officer  will  consult 
with  the  ALJ  during  the  course  of 
prehearing  activities,  as  necessary  and 
appropriate  to  the  circumstances  in  the 
claim.  As  a  preliminary  matter,  the 
adjudication  officer  v\ill  also  routinely 
schedule  a  date  for  the  hearing  that  is 
a  standard  number  of  days  after  the 
hearing  request.  Standardizing  the 
hearing  date  process  will  facilitate 
claimant  understanding  and  reduce  the 
possibility  of  non-appearance  at  the 
hearing.  It  will  also  enable 
representatives  to  plan  their  schedules 
when  taking  on  a  case.  The  adjudication 
officer  may  exercise  discretion  in 
establishing  an  earlier  or  later  hearing 
date  depending  on  the  individual 
circumstances  and  tlie  ALJ's  calendar. 
Electronic  access  to  AI.Js'  calendars,  as 
established  by  individual  ALJs,  will 
facilitate  timely  and  appropriate 
scheduling  of  hearings.  The 
adjudication  officer  will  refer  the 
prepared  record  to  an  ALJ  only  after  all 
evidentiary  development  is  complete 
and  the  claimant  or  a  representative 
agrees  that  the  claim  is  ready  to  be 
heard. 

The  ,ALJ  will  retain  the  authority  and 
nbility  to  develop  {iie  record.  However. 
lisc  of  an  adjudication  officer  realigns 


most,  if  not  all,  prehearing  activities  so 
that  the  burden  of  ensuring  their 
completion  rests  with  other  members  of 
the  adjudicative  team.  With  completely 
developed  claims  before  them.  ALJs  will 
be  able  to  concentrate  their  efforts  on 
conducting  more  hearings  and  rendering 
decisions  faster. 

Hearing  Proceedings 

The  ALJ  hearing  will  be  a  de  novo 
proceeding  in  which  the  ALJ  considers 
and  weighs  the  evidence  and  reaches  a 
new  decision.  A  de  novo  hearing  is 
consistent  with  the  role  of  an  ALJ 
envisioned  under  the  Administrative 
Procedure  Act.  Under  that  scheme,  the 
ALJ  is  an  independent  decisionmaker 
who  must  apply  an  agency's  governing 
statute,  regulations  and  policies,  but 
who  is  not  subject  to  advance  direction 
and  control  by  the  agency  with  respect 
to  the  decisional  outcome  in  any 
individual  claim.  ALJs  are  independent 
triers  of  fact  who  perform  their 
evidentiary  factfinding  function  free 
from  agency  influence.  At  the  same 
time,  the  Administrative  Procedure  Act 
ensiures  that  an  ALJ's  decision  is  subject 
to  later  review  by  the  agency,  thus 
giving  the  agency  full  authority  over 
policy.  Policy  responsibihty  remains 
exclusively  with  the  agency  while  the 
public  has  assurance  that  the  facts  are 
found  by  an  official  who  is  not  subject 
to  agency  influence. 

A  hearing  before  an  ALJ  will  remain 
an  informal  adjudicatory  proceeding  as 
it  is  under  the  current  process.  The 
claimant  will  have  the  right  to  be 
represented  by  an  attorney  or  a  non- 
attoniey  with  the  decision  regarding 
representation  made  by  the  claimant 
alone.  An  informal,  nonadversarial 
proceeding  is  consistent  with  the 
public's  strong  preference  for  a  simple, 
accessible  hearing  process  that  permits, 
but  does  not  require,  a  representative. 
An  informal  process  facilitates  the 
earlier  and  faster  resolution  of  the  issues 
in  dispute,  thus  promoting  more  timely 
decisions. 

As  an  independent  factfinder  in  a 
nonadversarial  proceeding,  the  ALJ  will 
still  have  a  role  in  protecting  both  SSA 
interests  and  the  claimants  interests, 
particularly  when  the  claimant  is 
unrepresented.  However,  an  improved 
initial  determination  process  with  its 
focus  on  early  and  comprehensive 
evidentiary  development,  predecision 
notices  and  opportunity  for  personal 
interviews,  fully  rationalized  initial 
decisions,  and  prehearing  analysis  of 
contested  issues  should  ensure  that  the 
Agency  position  is  fully  explored  and 
presented  to  the  ALJ.  Moreover,  the 
primary  burden  of  compiling  an 
evidentiary  record  will  be  shifted  to  the 


representative — if  one  is  appointed- 
to  the  claimant  (when  able  to  do  so), 
with  assistance  (when  necessary)  from 
SS.\  personnel.  This  will  permit  the 
ALJ,  in  most  circumstances,  to  close  the 
record  at  the  conclusion  of  the  oral 
hearing,  dehberate  on  the  issues,  and 
render  prompt  decisions. 

In  making  disability  decisions,  ALJs 
will  rely  on  the  same  standards  for 
decisionmaking  that  are  used  by  the 
disability  claim  managers  and 
adjudication  officers.  Adjudication 
officers  and  other  decision  writers  w  ill 
assist  ALJs  in  preparing  hearing 
decisions,  using  the  same  decision 
support  system  that  supports  the 
preparation  of  initial  disability 
determinations.  A  simplified  disability 
decisional  methodology,  in  conjunction 
with  the  use  of  prehearing  stipulations 
that  frame  the  issues  in  dispute.  wiN 
result  in  shorter,  more  focused  hearing 
decisions.  If  the  ALJ  issues  a  favorable 
decision,  he  or  she  will  refer  the  claim 
to  a  disability  claim  manager  to 
effectuate  pajTnent. 

Final  Decision  of  the  Secretan' 

Under  the  new  process,  if  a  claimant 
is  dissatisfied  with  the  ALJs  decision, 
the  claimant's  next  level  of  appeal  will 
be  to  Federal  district  court.  A  claimant's 
request  for  Appeals  Council  review  will 
no  longer  be  a  pr«^requisite  to  scpicing 
judicial  review. 

As  under  the  ciirreni  process,  the 
Appeals  Council  will  continue  to  have 
a  role  in  ensuring  that  claims  subject  to 
judicial  review  have  properly  prepared 
records  and  that  the  Federal  courts  only 
consider  claims  where  appellate  review 
is  warranted.  Accordingly,  the  .Appeals 
Council,  working  with  Agency  counsel, 
will  evaluate  all  claims  in  which  a  civil 
action  has  been  filed  and  decide,  within 
a  fixed  time  limit  whether  it  wishes  to 
defend  the  ALJs  decision  as  the  final 
decision  of  the  SecretarT,'.  If  the  Appeals 
Council  reviews  a  claim  on  its  own 
motion,  it  will  seek  voluntary  remand 
from  the  court  for  the  purpose  of 
affirming,  reversing  or  remanding  the 
ALJs  decision.  The  Secretary's 
authority  for  seeking  voluntary  remand 
prior  to  the  Secretary's  filing  of  an 
answer  to  the  civil  action  is  currently 
provided  for  in  §  205(g)  of  the  Act. 
Favorable  Appeals  Council  decisions 
will  be  returned  to  the  disability  claim 
manager  to  effectuate  payment.  The 
number  of  civil  actions  requiring 
substantive  action  by  the  Appeals 
Council  will  be  relatively  small  because, 
in  the  new  process.  ALJ  decisions  will 
be  the  result  of  a  fully  developed 
evidentiary  record  where  the  factual  and 
legal  issues  have  been  focused  for  final 
resolution. 
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Additionally,  the  Appeals  Council 
will  have  a  role  in  a  comprehensive 
quality  assurance  system.  As  part  of  the 
in-line  review  component  of  this 
system,  which  is  described  in  greater 
detail  below,  the  Appeals  Council  will 
conduct  its  own  motion  reviews  of  ALJ 
de<;isions  (both  allowances  and  denials) 
and  dismissals  prior  to  effectuation.  If 
the  Appeals  Council  decides  to  review 
a  claim  on  its  own  motion,  the  Appeals 
Council  may  affirm,  reverse  or  remand 
the  ALJ's  decision,  or  vacate  the 
dismissal.  The  Appeals  Council's 
review  will  be  limited  to  the  record  that 
was  before  the  ALJ. 

The  Agency  will  establish  appropriate 
nief.hanisms  to  respond  to  claimant 
allegations  of  AL)  misconduct  or  bias. 
To  the  extent  that  the  allegations  of  ALJ 
misconduct  may  affect  the  final  decision 
in  a  claim,  the  Agency  will  consider 
whether  an  appropriate  mechanism 
includes  some  form  of  final  Agency 
review  at  the  claimant's  request. 

Quality  Assurance 

System  of  Agency  Accountability 

SSA  will  be  accountable  to  the  public, 
the  uhimate  judge  of  the  quality  of  SSA 
service,  and  will  strive  to  consistently 
meet  or  exceed  the  public's 
expectations.  SSA  will  have  a 
comprehensive  quality  assurance 
program  that  defines  its  quality 
standards,  continually  communicates 
them  to  employees  in  a  clear  and 
consistent  manner,  and  provides 
employees  with  the  means  to  achieve 
them. 

The  quality  assurance  program  will 
have  three  primary  components;  1) 
substantial  resources  to  ensure  that  the 
right  decision  is  made  the  first  time;  2) 
comprehensive  and  systematic  reviews 
of  the  quality  of  the  decisionmaking 
prfKjess  at  all  levels:  and  3)  measures  of 
customer  satisfaction  against  the  S.SA 
standards  for  service. 

Investment  in  Employees 

SSA's  ability  to  ensure  that  the  right 
decision  is  made  the  first  time  depends 
on  a  well-trained,  skilled,  and  highly 
motivated  workforce  that  has  the 
program  tools  and  technological  support 
to  issue  quality  decisions. 

SSA  will  make  an  investment  in 
comprehensive  employee  training  to 
ensure  that  all  employees  have  the 
necessary  knowledge  and  skills  to 
perform  the  duties  of  their  positions. 
SSA  will  develop  national  training 
programs  for  initial  job  training  and 
orientation  as  welt  as  continuing 
education  to  maintain  job  knowledge 
and  skills.  Such  training  will  include 
general  communication  skills  and  how 


to  deal  effectively  with  the  public 
generally,  and  disability  claimants  in 
particular.  National  training  programs 
will  also  address  changes  to  program 
policy.  Consistent  program  policy 
training  will  be  provided  to  disability 
decisionmakers  at  all  levels  of  the 
process. 

In  addition  to  initial  program  training, 
continuing  education  opportunities  will 
be  made  available  to  employees  to 
enhance  current  performance  or  career 
development.  These  opportunities  may 
be  in  the  form  of  self-help  instruction 
packages,  videotapes,  satellite 
broadcasts,  or  non-SSA  training  or 
educational  opportunities.  SSA  will 
ensure  that  employees  are  given 
sufficient  time  and  opportunity  to 
complete  the  re(^uired  continuing 
education.  Employee  feedback  on  the 
value  of  these  continuing  education 
opportunities,  including  the  quality  of 
tViaining  materials,  methods,  and 
instructors,  will  be  used  to  continually 
improve  training  programs. 

In  addition  to  formal  program 
training,  SSA  will  rely  on  a  targeted 
system  of  in-line  quality  reviews  and 
monitoring  of  adjudicative  practices  for 
all  employees.  The  elements  include  a 
mentoring  process  for  new  employees, 
peer  review  for  experienced  employees 
and  management  oversight  at  key  points 
in  the  adjudicative  process.  SSA  will 
create  mechanisms  that  facilitate  peer 
discussions  of  difficult  claims  or  issues. 
Quality  reviewers  and  policy  makers 
wrll  participate  in  these  types  of 
discussions.  Peer  reviews  and 
mentoring  will  not  only  promote  timely 
and  accurate  development  of  disability 
claims,  but  will  also  foster  a  spirit  of 
teamwork.  They  will  also  promote 
earlier  identification  and  resolution  of 
problems  with  policy'or  procedures. 
Managers  will  be  expected  to  oversee 
the  adjudication  process.  They  will 
conduct  spot  checks  at  key  points  in  the 
adjudication  process  or  perform  special 
reviews  based  on  profiles  of  error-prone 
claims.  The  goal  of  these  reviews  is  to 
provide  immediate,  constructive 
feedback  on  identified  errors  to  reduce 
or  eliminate  their  possible  recurrence. 
Payment  errors  on  claims  detected 
during  in-line  reviews  will  be  corrected 
before  a  claimant  is  i\otified  of  the 
decision. 

As  noted  previously,  under  the 
Administrative  Procedure  Act.  the  ALJ 
is  an  independent  decisionmaker  who 
must  apply  an  agency's  governing 
statute,  regulations  and  policies,  but 
who  is  not  subject  to  advance  direction 
and  control  by  the  agency  with  respect 
to  the  decisional  outcome  in  any 
individual  claim.  Accordingly,  a  system 
of  peer  review,  mentoring  and 


management  oversight  in  advance  of  the 
ALJ's  decisionmaking  is  inappropriate 
However,  the  ALJ  decision  may  be 
subject  to  final  agency  review. 
Therefore,  as  part  of  the  in-line  quality 
assurance  process,  ALJ  decisions  (both 
allowances  and  denials)  and  dismissals 
will  be  subject  to  review  by  the  Appeals 
Council  on  its  own  motion  prior  to 
effectuation  of  the  ALJ's  decision  or 
dismissal. 

Several  key  features  previously 
described  in  this  plan  are  critical  to 
ensuring  that  adjudicators  have  the 
necessary  program  tools  to  issup 
accurate  decisions.  A  single 
presentation  of  all  substantive  policies 
used  in  determining  eligibility  for 
benefits  must  be  in  place."  Additionally, 
an  automated  and  integrated  claim 
processing  system  will  provide  th»» 
necessary  technological  support  for 
adjudicators  at  all  levels  of  the 
administrative  process.  Expert  systems 
will  be  developed  to  integrate  disability 
policy  into  the  claim  processing  system 
Among  other  things,  the  claim 
processing  system  will  facilitate  claims 
taking,  evidence  development,  and  the 
preparation  of  accurate  notices  and 
decisions  by  providing  on-line  editing 
capacity  to  identify  errors  in  advance 
and  decision  support  software  to  assis' 
in  analysis  and  decisionmaking.  The 
processing  system  will  help  to  identify 
errors  of  both  procedure  and  substance, 
and  also  support  routine  analysis  to  aid 
in  avoiding  future  similar  errors.  An  on- 
line technical  review  will  occur  each 
time  information  is  added  to  the 
electronic  record. 

Comprehensive  employee  education 
and  an  in-line  review  system  will  build 
quality  into  the  system  of  adjudication 
with  the  goal  of  error  prevention.  SSA 
must  monitor  that  quality  on  a 
systematic,  national  basis.  Accordingly, 
all  employees  (including  ALJs)  will  be 
subject  to  and  receive  continuous 
feedback  from  comprehensive  end-of- 
line  reviews  as  described  in  the 
following  section. 

End-of-Line  Reviews 

A  second  necessary  component  of 
quality  assurance  is  an  integrated 
system  of  national  postadjudicativc 
monitoring  to  ensure  the  integrity  of  the 
administrative  process  and  to  promote 
national  uniformity  in  the  adjudication 
of  disability  claims  at  all  levels  of  the 
process.  This  system  of  quality 
measurement  will  include 
comprehensive  reviews  of  the  whole 
adjudicatory  process.  At  a  minimum,  a 
comprehensive  end-of-line  quality 
measurement  system  must:  be 
statistically  valid;  review  both 
allowances  and  denials  in  equal 


proportion;  review  the  entire  disability 
claim  process,  both  the  medical  and 
nonmedical  aspects;  and  review  claims 
decided  at  all  levels  of  the  adjudicatory 
process. 

These  end-of-line  reviews  will  focus 
on  whether  correct  decisions  were  made 
at  the  earliest  possible  point  in  the 
process.  This  type  of  review  will  not  be 
aimed  at  correcting  errors  in  individual 
claims  but.  rather,  will  be  the  means  to 
oversee,  monitor  and  provide  feedback 
on  the  application  of  Agency  policies  at 
all  levels  of  decisionmaking.  However, 
erroneous  decisions  detected  during 
end-of-line  reviews  will  be  subject  to 
existing  reopening  regulations.  Reliance 
on  an  integrated  claim  processing 
system  will  facilitate  the  selection  of  a 
statistically  valid  sample  of  claims  at  all 
levels  of  the  process  for  this  review. 

An  integrated  claim  processing 
system  will  permit  the  selection  of  other 
postadjudicative  samples  of  claims  as 
SSA  deems  necessary  to  effectively  test 
new  operational  procedures  or  monitor 
specific  procedures  in  the 
administrative  process;  oversee  the 
implementation  of  new  program  policy 
regulations  and  initiatives;  and  monitor 
both  internal  and  external  claims 
development  practices  to  prevent  fraud. 

SSA  will  use  the  results  from  these 
end-of-line  reviews  to  identify  areas  for 
improvement  in  policies,  processes  or 
employee  education  and  training.  SSA 
will  also  use  the  results  to  profile  error- 
prone  claims  with  the  goal  of  preventing 
errors  at  the  front  end. 

Customer  Satisfaction  Surveys 

A  final  component  of  quality 
assurance  is  measuring  customer 
satisfaction.  To  measure  whether  SSA 
has  met  or  exceeded  the  public's  service 
expectations.  SSA  must  measure  the 
public's  level  of  satisfaction  with  the 
level  of  service  SSA  provides.  Customer 
surveys  (including  feedback  cards)  and 
periodic  focus  groups  will  be  the  most 
frequently  used  methods  of  determining 
the  public's  views  on  the  quality  of  SSA 
service.  SSA  will  also  survey 
rep<fcsentatives  and  third  parties  who 
provide  assistance  or  act  on  claimants' 
behalf  in  dealing  with  SSA.  Survey 
results  will  be  communicated  to  staff  on 
a  timely  basis,  both  as  Agency  feedback 
and  individual  feedback,  along  with  any 
plans  to  address  identified  problems. 

SSA  will  also  seek  employee  feedback 
on  how  well  SSA  has  met  their 
expectations.  Employee  feedback  will  be 
sought  on  a  wide  array  of  issues 
including  Agency  goals  and 
performance  indicators,  training  and 
mentoring  needs,  and  the  quality  of 
operating  instructions.  Although  formal 
mechanisms  will  be  used -to  obtain 


feedback  periodically,  each  employee 
will  be  encouraged  to  provide 
continuous  feedback  on  how  to  make 
improvements  in  the  process. 

Measurements  and  Management 
Information 

Service  Perspective 

SSA's  measures  of  performances  will 
be  revised  to  assess  the  performance  of 
the  Agency  as  a  whole  in  providing 
service  to  claimants  for  disability 
benefits.  Management  information 
regarding  the  contributions  at  each  step 
in  the  process  to  the  final  product,  as 
well  as  to  the  work  product  passed  on 
to  other  steps  will  be  available.  For 
example,  current  component  processing 
time  measures  will  be  replaced  by  a 
measure  of  time  from  the  first  point  of 
contact  with  SSA  until  final  claimant 
notification.  Meaningful,  timely 
management  information  will  be 
facilitated  by  a  seamless  claim 
processing  system  with  a  common 
database  that  is  used  by  all  individuals 
who  contribute  to  each  step  in  the 
process. 

Other  measures,  such  as  cost, 
productivity,  pending  workload,  and 
accuracy  will  be  developed  or  revised  to 
assess  the  performance  of  the  Agency  as 
a  whole  and  the  participants  in  the 
process  who  contribute  to  this 
performance.  Measurements  for  public 
awareness,  as  well  as  claimant  and 
employee  satisfaction,  will  add  to  this 
assessment. 

Management  information  will  be 
current  and  accessible  from  an 
intelligent  workstation.  In  addition  to 
routine,  published  national  reports 
generated  from  the  management 
information  system,  other  reports 
needed  by  national  or  local  entities,  or 
individual  employees  will  be 
Preformatted  and  system-generated  on 
demand.  Managers  and  employees  will 
have  the  flexibility  to  change  parameters 
and  to  access  the  full  data  base, 
permitting  comparisons  of  performance 
and  trends  analysis.  The  management 
information  system  will  also  permit 
customized,  ad  hoc  reports  for  special 
studies  or  immediate  special  purpose 
activities  with  access  to  the  full  data 
base.  Tools  including  user-friendly 
report  generator  software  and  statistical 
forecasting  and  modeling  applications 
will  be  available  on  the  intelligent 
workstation  to  assist  users  in  the  data 
analysis. 

New  Process  Enablers 

Reengineering  is  dependent  on  a 
number  of  key  factors  that  provide  the 
framework  for  the  new  process  design. 


Each  of  these  "enablers"  is  an  essential 
element  in  the  new  disability  process. 

Process  Unification 

Under  the  Social  Security  Act,  the 
Secretary  is  granted  broad  authority  tn 
promulgate  regulations  to  govern  the 
disability  determination  process.  In 
addition  to  regulations.  SSA  publishes: 
1)  Social  Security  Rulings,  which  are 
precedential  court  decisions  and  policy 
statements  or  interpretations  that  SSA 
has  adopted  as  binding  policy,  and  2) 
Acquiescence  Rulings,  which  explain 
how  a  decision  by  a  U.S.  Court  of 
Appeals  will  be  applied  when  the 
courts  holding  is  at  variance  with  the 
Agency's  interpretation  of  a  provision  of 
the  statute  or  regulations.  ALJs  and  the 
Appeals  Council  rely  on  the  regulations 
and  rulings  in  making  disability 
decisions.  However,  guidance  for 
decisionmakers  at  the  initial  and 
reconsideration  levels  is  provided  in  a 
series  of  administrative  publications, 
including:  1)  the  Program  Operations 
Manual  System  instructions  which 
provide  the  substance  of  the  statute, 
regulations,  and  rulings  in  a  structured 
format  and  2)  other  administrative 
issuances  which  clarify  or  elaborate 
specific  policy  issues.  The  use  of 
different  source  documents  by 
adjudicators  fosters  the  perception  that 
different  policy  standards  are  being 
applied  at  different  levels  of 
decisionmaking  in  the  disability  claim 
process. 

To  ensure  that  SSA  provides 
consistent  direction  to  all  adjudicators 
regarding  the  standards  for 
decisionmaking.  SSA  will  develop  a 
single  presentation  of  all  substantive 
policies  used  in  the  determination  of 
eligibility  for  benefits.  These  policies 
will  be  published  in  accordance  with 
the  Administrative  Procedures  Act  and 
all  decisionmakers  will  be  bound  by 
these  same  policies. 

Public  and  Professional  Education 

Public  and  professional  education  is 
essential  to  ensure  that  individuals  and 
other  groups  involved  in  the  disability 
process  have  a  proper  understanding  of 
SSA  disability  programs,  their  medical 
and  nonmedical  requirements,  and  the 
nature  of  the  decisionmaking  process. 

SSA  will  make  information  widely 
available  for  the  general  population 
with  the  goal  of  reducing  general 
inquiries  from  members  of  the  public 
unfamiliar  with  SSA  disability  programs 
and  increasing  the  number  of  claimants 
who  enter  the  disability  process 
knowledgeable  and  prepared  to  assume 
responsibility  for  pursuing  their  claims. 
Pamphlets,  factsheets,  posters,  videos, 
information  on  diskettes  and  on 
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computer  bulietio  boaid  systems  will  be 
developed  and  presented  in  a  simple, 
str.  ightforward  and  understandable 
manner.  Information  will  be  available  in 
many  languages  and  dialects  and  will 
accommodate  vision  and  hearing 
impaired  individuals. 

SSA  will  work  with  national  and  local 
groups  involved  in  the  disability 
programs  to  develop  direct  lines  of 
communications.  These  efforts  will  be 
aimed  not  only  at  providing  information 
but  also  at  creating  ongoing 
organizational  relationships  to  maintain 
a  dialogue  about  the  disability  process. 

SSA  will  also  conduct  educational 
outreach  with  the  medical  community 
to  provide  them  with  a  better 
understanding  of  the  SSA  disability 
programs,  the  medical  and  functional 
requirements  for  eligibility,  and  the  best 
ways  to  provide  medical  information 
needed  for  decisionmaking.  In  addition 
to  the  use  of  printed  materials,  SSA  will 
arrange  brieHngs  and  training  sessions 
in  association  with  medical 
organizations  and  societies  at  the  local. 
State  and  national  levels,  as  well  as 
through  hospital  staff  meetings.  Those 
medical  providers  who  conduct 
consultative  examinations  for  SSA  will 
need  ongoing  training  regarding  changes 
in  the  disability  program.  SSA  will 
prepare  training  programs  for  this 
audience  which  will  utilize  written, 
audiotape,  videotape,  and  computerized 
training  methods. 

SSA  will  conduct  outreach  efforts 
with  the  legal  community,  to  ensure  th^t 
information  about  the  disability 
programs  is  widely  available  to  the 
organized  bar  and  the  Federal  judiciary. 
Policy  documents,  regularly  updated 
electronically,  and  rules  of 
representation  will  be  available  at 
forums  sponsored  by  the  organized  bar 
and  in  initial  orientation  and  continuing 
legal  education  programs  designed  for 
Federal  judges. 

Claimant  Partnership 

SSA's  interaction  with  claimants  will 
focus  on  enabling  their  participation  in 
the  process.  SSA  will  also  work  with 
third  parties,  such  as  family  members 
and  community-based  organizations,  to 
provide  additional  claimant  support. 

Understandable  public  information 
materials  and  comprehensive 
information  packets  will  be  widely 
available.  Explanations  of  the  programs, 
the  decisionmaking  process,  and 
(Jaimant  responsibilities  will  be  widely 
available  and  furnished  at  the  point 
individuals  first  make  contact  with  SSA. 
Claimants,  who  are  able  to  do  so.  will 
be  asked  to  do  more  to  facilitate 
development  of  supporting  information, 
particularly  with  respect  to  medical 


evidence.  To  encourage  the  release  of 
evidence  by  treating  medical  sources, 
SSA  will  network  with  the  treating 
source  community  to  overcome  the  lack 
of  understanding  and  possible 
resistance  to  providing  patient 
information.  SSA  will  encourage  private 
insurers  and  public  agencies  that  refer 
claimants  to  SSA  as  a  condition  of 
receiving  other  benefits  to  provide 
medical  evidence  for  these  individuals. 

SSA  will  develop  ongoing 
relationships  with  community 
organizations  to  ensure  that  competent 
third-party  resources  are  available  to 
assist  the  claimants.  Examples  of 
resources  that  SSA  will  help  develop 
include:  transportation  and  escort 
services  for  indigent  claimants  and 
those  who  experience  difficulty  in 
getting  to  consultative  examinations; 
enhancement  of  medical  provider 
capacity  to  identify  potentially  eligible 
patients,  secure  claims  and  provide 
medical  evidence;  and  software  with 
compatible  format  design  which  will 
allow  direct  input  of  claim-related 
information  to  SSA.  SSA  will  have  an 
ongoing  demonstration  program  that 
provides  funds  for  truly  innovative 
projects  that  test  models  for  national 
implementation. 

In  order  to  expedite  the  referral  of 
potentially  eligible  individuals,  SSA 
will  develop  productive  working 
relationships  with  Federal,  State  and 
local  programs  that  serve  individuals 
with  disabilities.  Other  programs  will  be 
able  to  use  SSA-developed  decisional 
support  systems  to  evaluate  potentially 
eligible  persons  prior  to  referral  and  to 
transfer  information  to  SSA  through 
compatible  databases.  Local  managers 
will  be  encouraged  to  develop  and 
maintain  appropriate  working 
relationships  with  local  Federal.  State 
and  third-party  resources. 

Active  participation  by  claimants, 
supported  by  SSA's  efforts  and  the 
contributions  of  third  parties  will  result 
in  a  fundamental  shii^  in  claimant 
expectations  and  satisfaction  with  the 
SSA  disability  process.  Frr.ni  the  SSA 
perspective,  the  results  will  Ik;  better 
service  to  customers  through  timely, 
fully  supported  decisions  rendered  at  all 
decisional  levels;  better  use  of  SSA 
resources  focused  on  helping  those  who 
need  assistance;  and  greater  public 
confidence  in  the  disability  adjudication 
proce«58. 

Workforce  Maximization 

Teamwork  and  workforce 
empowerment  are  fundamental 
ingredients  in  the  new  process.  In 
earn,  ing  out  their  duties  and 
resfKinsibilities,  adjudicators  will  work 
in  a  team  cn\  ironment  with  internal 


medical  and  nonmedical  experts,  who 
provide  advice  and  assistance  for 
complex  case  adjudication,  as  well  as 
with  technical  and  other  clerical 
personnel  who  may  handle  more 
routine  aspects  of  case  development  and 
payment  effectuation.  The  disabihty 
claim  manager  will  be  the  focal  point  at 
the  initial  claim  level,  assisted  by 
technical  and  medical  support  staff.  The 
adjudication  officer  will  be  the  focal 
point  at  the  prehearing  level,  relying  on 
technical  and  medical  support  staff,  as 
well  as  interacting  with  the  disability 
claim  manager  and  the  ALJ.  as 
necessary.  The  AL)  will  be  the  focal 
point  at  the  hearing  level,  receiving 
support  from  technical  and  medical 
support  staff,  and  also  interacting  with 
the  adjudication  officer  and  disability 
claim  manager,  as  necessary. 

Each  team  member  will  have  at  least 
a  basic  familiarity  with  all  the  steps  in 
the  process  and  an  understanding  of 
how  he/she  complements  another's 
efforts.  Team  members  will  be 
knowledgeable  but  will  also  be  able  to 
draw  upon  each  other's  expertise  on 
complex  issues.  Communication  among 
team  members  will  encourage  consistent 
application  of  disability  policy. 
Improved  automated  systems  will 
enable  members  of  the  team  to  work 
together  using  a  shared  data  base  even 
when  they  are  not  co-located.  Handoffs, 
rework,  and  non-value  steps  will  be 
significantly  reduced  and  fewer 
employees  will  be  involved  in 
shepherding  each  claim  through  the 
process. 

Employees  will  perform  multiple 
tasks  instead  of  singular  activities,  thus 
their  roles  will  exjiand  to  encompass 
more  of  the  "whole"  job.  This  will 
enable  employees  to  experience  the 
direct  relationship  between  their  actions 
and  the  final  product.  Adequate 
resources  and  sufficient  training  and 
mentoring  will  allow  employees  to 
acquire  the  skills  they  neied  to  process 
claims  from  intake  through 
adjudication.  Employees  will  feel  more 
of  a  sense  of  ownership  for  the  serviars 
they  perform  as  a  member  of  a  team 
focusiad  on  serving  claimants. 

The  new  process  will  rely  heavily  on 
increased  employee  empowerment, 
applying  information  technology  and 
using  professional  judgment  to  complete 
tasks  more  effectively  and  efficiently 
without  constant  checking,  direction 
and  micro-management.  Recognition 
and  reward  processes  will  be  revised  to 
emphasize  contributions  to  team 
outcomes  and  acquisition  of  knowledge 
bases.  Continuous  quality  improvement 
activities  virill  foster  ongoing 
incremental  process  change. 


Representatives:  New  Rules  and 
'Standards  of  Conduct 

The  Social  Security  Act  and 
regulations  have  long  recognized  the 
reprp«;entational  rights  of  claimants  and 
have  provided  an  administrative 
framework  designed  to  ensure  that 
claimants  will  have  access  to  the  legal 
community  and  others  in  the  pursuit  of 
their  claims.  Representatives  currently 
have  the  option  for  authorization  of  fees 
through  two  procedures:  1)  the  fee 
petition  method,  whereby  the 
representative  presents  an  itemizatinrrof 
services  rendered  cmd  time  expended, 
and  SSA  determines  a  reasonable  fee; 
and  2)  the  fee  agreement  method, 
whereby  the  claimant  and 
representative  agree  to  a  fee  of  25 
percent  of  the  retroactive  benefits  due  or 
S4.000.  whichever  is  less. 

Focus  groups  of  claimants  and  the 
general  public  have  indicated  that  the 
disability  program  is  too  complex  to 
understand  and  the  process  too 
fragmented  and  difficult  for  them  to 
navigate  alone.  While  many  claimants 
resent  having  to  pay  a  representative  to 
establish  entitlement  to  government- 
sponsored  benefits,  they  feel  that  they 
have  no  choice  if  they  want  to  be 
successful  in  this  pursuit.  Although  the 
current  regulations  provide  protection 
for  claimants  from  fee  abuses,  these 
rules  fall  short  of  assuring  claimants 
that  the  representatives  they  retain  are 
qualified  and  will  adequately  represent 
their  interests. 

In  the  new  process,  SSA  will  continue 
to  have  a  responsibility  for  monitoring 
representational  activity  and  for 
safeguarding  the  interests  of  claimants. 
The  new  process  will  establish  rules  of 
representation  and  standards  of  conduct 
to  ensure  that  representatives  fulfill 
their  responsibilities  and  serve  the 
needs  of  the  claimants  they  represent. 
These  new  rules  will,  among  other 
things,  ensure  that  claimants  receive 
competent  representation;  establish  a 
code  of  professional  conduct  for 
representatives  in  all  matters  before 
SSA;  and  provide  sanctions  against 
representatives,  including  suspension 
and  disqualification  from  appearing 
before  the  Agency  in  a  representative 
capacity,  for  violating  the  rules  of 
representation  and  standards  of 
conduct.  Without  disturbing  the 
statutory  intent  of  facilitating  claimant 
access  to  representatives,  the  simplified 
and  user-friendly  new  process  may  well 
result  in  more  claimants  pursuing  their 
claims  without  representation. 
However,  the  issue  of  representation 
will  remain  a  matter  of  a  claimant's 
personal  choice.  The  new  rules  and 
standards  of  conduct  provide  the 


framework  for  assuring  that 
representatives  claimants  retain  will  be 
qualified,  will  have  the  obligation  to 
fully  develop  the  record  on  their  behalf, 
will  adequately  represent  their  interests, 
and  wall  be  accountable  for  misconduct 
or  dereliction  of  duty. 

SSA  will  also  conduct  outreach  efforts 
with  the  legal  community,  to  ensure  that 
information  about  the  disability 
programs  is  widely  available  to  the 
organized  bar  and  the  Federal  judiciary. 
Fohcy  documents,  regularly  updated 
electronically,  and  rules  of 
representation  will  be  available  at 
forums  sponsored  by  the  organized  bar 
and  in  initial  orientation  and  continuing 
legal  education  programs  designed  for 
Federal  judges. 

Information  Technology 

Information  technology  will  be  a  vital 
element  in  the  new  disability  claim 
process.  To  the  fullest  extent  possible. 
SSA  will  take  advantage  of  the 
"Information  Highway"  and  those 
technological  advances  that  can 
improve  the  disability  process  and  help 
provide  world-class  service.  The  new 
process  will  rely  on  seamless,  electronic 
processing  of  disability  claims  from  the 
first  contact  with  the  claimant  to  the 
final  decision,  including  all  levels  of 
administrative  appeal.  Existing  Agency 
design  plans  for  Intelligent  Workstation/ 
Local  Area  Network  (IWS/LAN)  and  a 
Modernized  Disability  System  will 
provide  an  integrated  system  and  the 
electronic  connectivity  necessary  to 
support  the  new  disability  process. 

In  a  seamless  electronic  environment, 
all  employees  will  use  the  same 
hardware,  the  same  claim  assignment 
and  scheduling  software,  the  same 
decision  support  software,  the  same 
case  control  system,  the  same  fiscal  and 
accounting  software,  the  same 
integrated  quality  assurance 
functionality,  and  the  same  management 
information  system  throughout  all 
stages  of  the  process.  In  this 
environment,  data  will  need  to  be  input 
and  validated  once  and  multiple 
employees  may  access  a  single  claim 
record  simultaneously. 

Information  technology  will  be 
applied  to  enhance  access  to  services  by 
claimants,  their  representatives,  and 
other  third  parties.  Claimants  will  be 
able  to  conduct  business  with  SSA  via 
telephone,  self-help  workstations, 
kiosks,  videoconferencing,  and 
electronic  data  transfer  at  SSA  facilities 
and  other  satellite  locations.  SSA  will 
conduct  forums  and  produce  video  and 
computer-based  training  materials  for 
third  parties  who  wish  to  participate  in 
assisting  claimants  to  file  applications 
and  gather  medical  evidence.  Wherever 


possible,  physicians  and  health  care 
organizations,  advocates,  community 
counseling  services,  and  other 
professionals  who  regularly  provide 
assistance  to  SSA  claimants  will  be 
supplied  with  SSA  software  to 
electronically  complete  Agency  forms. 
Data  will  be  transferred  to  SSA  using 
agreed  upon  methods.  SSA  will  allow 
authorized  representatives  appropriate 
access  to  electronic  claim  folders.  Paper 
versions  of  treating  source  forms  will  be 
designed  so  that  the  data  can  be  read  by 
scanning  equipment  into  SSA  claim 
processing  systems.  A  single  vendor 
payment  system  will  be  used  to  pay 
certain  evidence  providers  for 
information  which  they  provide  SSA. 
To  further  paperless  processing,  SSA 
will  adopt  a  "signature  on  file"  policy 
for  the  claimant's  evidence  release 
authorization  to  eliminate  routing  of 
paper  medical  release  forms. 

"The  ability  of  decisionmakers  to 
conduct  thorough  inter\iews  and 
evidence  evaluation,  and  timely  and 
accurate  claim  adjudication  is 
predicated  on  the  implementation  of  the 
functionality  provided  by  the  IWS/LAN 
hardware  and  software  components,  and 
the  decision  support  features  of  the 
Modernized  Disability  System.  Expert 
system  software  will  be  included  in  SSA 
claim  processing  systems  to  assist 
disability  decisionmakers  in  the 
analysis  and  evaluation  of  complex 
eligibility  factors,  and  to  ensure  that  the 
correct  procedures  for  disability 
evaluation  are  followed.  While 
conducting  inter\'iews,  disability 
decisionmakers  will  rely  on  decision 
support  features  that  ask  impairment- 
specific  questions.  The  decision  support 
system  will  use  the  accumulated  data  of 
the  electronic  record  to  assist  in  the 
preparation  of  the  predecision  notice, 
the  statement  of  the  claim,  and 
decisions  rendered  on  appeal.  Where 
disability  decision  team  membi^rs 
cannot  be  physically  co-located,  they 
can  remain  in  communication  by  using 
two-way  TV  and  other 
videoconferencing  technologies. 
Disability  policy  will  be  developed  and 
stored  in  a  format  that  can  be  integrated 
into  computer  systems  as  the  source  of 
context-sensitive  help  screens  and 
decision-support  messages. 

Quality  assurance  features  fully 
supported  by  the  Modernized  Disability 
System  will  be  integrated  throughout 
the  new  process.  For  example,  the 
national  end-of-line  quafity  review 
sample  will  be  electronically  selected 
and  automatically  routed  to  appropriate 
staff  In-line  programmatic  quality 
assurance,  enhanced  by  the  use  of 
decision  support  systems,  will  be 
programmed  into  the  computer 
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applications  and  wiU  help  to  identify 
errors  of  both  oversight  and  substance, 
and  also  support  routine  analysis  to  aid 
in  avoiding  future  similar  errors.  An  on- 
line technical  review  will  occur  each 
time  information  is  added  to  the 
electronic  record. 

Quality  assurance  and  productivity 
measures  will  be  incorporated  in  a  new. 
total-process  management  information 
system.  Meaningful,  timely  management 
information  for  the  disability  process  is 
dependent  on  a  seamless  data 
processing  system  used  by  all 
compoijents  which  affords  a  common 
case  control  system  and  a  common  data 
base.  SSAs  claim  processing  systems 
integrated  on  an  Agency-wide  IWS/LAN 
platform  will  provide  this  seamless 
environm«!nt 

Cost  and  Benefits 

Introduction 

SSA's  strategy  of  coming  to  closure  on 
an  ideal,  high-level  disability  process 
design  before  undertaking  detailed 
operational  and  implementation 
planning  has  been  consistent  from  the 
beginning  of  the  reengineering  project. 
Although  this  project  management 
approach  served  SSA  well,  it  has  made 
the  very  necessary  task  of  cost/benefit 
projections  unusually  challenging  The 
following  cost/benefit  forecasts  will 
need  to  evolve  as  implementation 
details  are  developed.  The 
administrative  cost  numbers  presented 
here  carmot  be  applied  to  SSA's 
administrative  budget  without  further 
analysis. 

SSA  will  move  forward  on  all  aspects 
of  the  process  redesign  plan;  however, 
because  of  the  extensive  research  and 
development  required  for 
implementation  of  the  simplified 
disability  determination  methodology, 
we  have  not  considered  the  effect  of  this 
redesign  feature  in  our  cost/benefit 
planning.  In  addition,  because  the 
ability  of  a  single  employee  to  master 
the  disability  claim  manager  position  is 
dependent  on  full  adoption  of  a 
simplified  disability  determination 
methodology,  the  impact  from  that 
process  redesign  feature  has  also  been 
separated  out  from  our  cost/benefit 
planning  at  this  time. 

Service  Improvements 

Service  to  the  public,  as  defined  by 
average  processing  time,  would  improve 
dramatically — from  around  150  days  to 
pay  an  initial  disability  claim  today  to 
60  days  after  implementation  of  the  new 
process  Hearing  processing  time  would 
also  improve  from  about  550  days  to  225 
days.  These  figures  were  derived  from 


running  a  computer  simulation  model  of 
the  new  process. 

Program  Costs 

Under  the  supposition  that  SSA's 
current  initial  claim  and  administrative 
appeal  process  leads  to  correct  disability 
determinations  within  the  proper 
universe  of  people  today,  and  because 
SSA  is  not  proposing  any  changes  in  the 
statutory  definition  of  disability,  the 
redesigned  process  in  and  of  itself 
would  have  no  long-term  effect  on 
program  outlays. 

Administrative  Costs  and  Savings 

The  project  life  period  for 
implementing  disability  reengineering  is 
from  October  1,  1994  *o  September  30. 
2000.  However,  the  full  benefits  from 
the  redesigned  process  will  not  be 
realized  until  September  30,  2001. 

Cumulative  aoministrative  costs 
during  the  life  of  the  project  are 
estimated  at  $148  million.  The  largest 
percentage  of  these  costs  will  be 
directed  to  special  workforce  training  on 
the  new  process — a  critical  enabler  if 
the  redesign  plan  is  to  work.  The 
redesign  will  not  require  additional 
investments  in  information  technology 
spending  over  current  SSA  plans. 

Cumulative  administrative  savings 
through  FY  2001  are  estimated  at  $852 
million.  The  bulk  of  these  savings  will 
come  from  more  efficient  use  of  Federal 
and  State  workyears  to  process  the 
anticipated  disability  initial  claim  and 
appeal  workloads  during  the  project  life 
period.  This  savings  estinuite  does  not 
factor  in  Agency  resource  needs  for 
working  existing  backlogged  disability 
cases. 

Subtracting  cumulative  administrative 
costs  of  $148  million  from  cumulative- 
savings  of  $852  million  will  n^ult  in  a 
pav  bark  to  the  government  of  $704 
million  through  FY  2001. 

Ongoing  administrative  cost  savings 
will  be  over  $305  tnillion  annually, 
beginning  in  FY  2001.  This  figure 
includes  spending  increases  for 
enhanced  employee  education,  better 
office  security,  and  expandcnl  claimant 
services. 

The  administrative  cost  savings 
associated  with  this  project — $704 
million  during  the  implementation 
period,  and  $305  miUion  annually, 
thereafter — will  allow  the  Agency  to 
reallocate  existing  resources  to  give 
more  attention  to  other  important 
workloads. 

SSAs  workforce  profile,  with  respect 
to  disability  process  workloads,  would 
iiu  hide  at  least  the  same  number  of 
professional  positions  currently 
employed  at  the  federal  and  state  level. 
However,  the  overall  design,  if  fully 
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implemented  with  all  the  pnK 
enablers — especially  enhanced 
automation — would  require  fewer 
clerical  and  support  positions  to  handle 
projected  workloads. 

Conclusion 

SSA  is  committed  to  implementing  a 
new  disability  determination  process 
that  will  deliver  significantly  improved 
service  to  the  public,  remain  neutral 
with  respect  to  program  dollar  outlays, 
and  will  be  more  efficient  to  administer. 

Administrative  cost  savings  from  the 
process  will  allow  the  Agency  to 
reallocate  resources  to  give  increased 
attention  to  other  important  workloads. 

However,  the  redesigned  process 
cannot  be  implemented  without  the  full 
funding,  development,  and  installation 
of  a  new  case  processing  computer 
system.  In  addition,  unless  SSA  invests 
substantially  more  funds  for  research 
and  development  of  the  simplified 
disability  determination  methodology, 
the  full  benefits  of  the  redesigned 
process — including  better  public  service 
and  the  potential  for  even  greater  long- 
term  administrative  efficiencies — will 
not  be  possible. 

Implementation  Strategy 

Overview 

The  disability  process  redesign  is  a 
high-level  process  description  that 
provides  a  broad  vision  of  how  a  new 
process  would  work  but  leaves 
operational,  organizational,  and  other 
details  for  later  development  and 
implementation.  SSA  must  now  begin  to 
transition  from  the  high-level  analysis 
into  this  latter  phase.  As  SSA 
implements  the  new  process,  the  five 
objectives  of  the  redesign  effort  must 
continually  be  kept  in  the  forefront  of 
implementation  planning,  execution 
and  assessment:  the  process  will  be 
user-friendly  for  claimants  and  those 
who  assist  them;  the  right  decision  will 
be  made  the  first  time;  decisions  will  be 
made  and  effectuated  quickly;  the 
process  will  be  efficient;  and  the  new 
process  will  provide  employees  with  a 
satisfying  work  environment.  The 
success  of  the  new  process  must  l)c 
measured  against  these  objectives  and 
emphasis  must  continually  be  on  overall 
measurement  from  the  customer's 
perspective,  and  not  individual 
component  results.  Implementing  a 
process  of  the  magnitude  of  the  new 
disability  claim  process  will  require  a 
strategy  that  is  comprehensive,  creative, 
and  inclusive.  The  following  provides  a 
general  framework  for  how 
implementation  activity  will  procee<i. 


Implementation  Framework 

Planning  for  the  implementation  of 
the  new  process  vision  requires  a 
comprehensive  approach  that  moves 
forward  on  multiple  fronts 
simultaneously.  Although  the  new 
process  will  not  be  fully  implemented 
until  FY  2001,  SSA  must  start  on 
October  1, 1994  (the  beginning  of  FY 
1995),  to  initiate  activities,  changes  and 
improvements  that  will  establish  the 
plan  and  pace  for  the  long-term  full 
implementation  of  the  new  process.  The 
goal  is  to  make  near-term,  visible 
improvements  while  at  the  same  time 
building  for  long-term  results. 

Multiple  Track  Approach 

Immediate  or  near-term 
implementation  activities  are  those  that 
can  begin  in  FY  1995  and  will  be  fully 
implemented  nationwide  by  the  end  of 
FY  1996,  or  for  which  the  research  and 
development  or  site  testing  can  be 
initiated  within  the  next  two  fiscal 
years.  These  activities  include 
streamlining  and  simplification 
initiatives  or  other  procedural  elements 
of  the  new  process  that  can  be 
implemented  using  existing 
administrative  or  regulatory  discretion. 
They  also  include  client-service 
activities  associated  with  improving  the 
claimant's  access  and  entry  into  the 
disability  claim  process;  the 
development  and  site  testing  of  options 
for  streamlining  parts  of  the 
administrative  appeals  process;  the 
provision  of  consistent  training  and 
direction  to  disability  decisionmakers; 
and  the  establishment  of  new  measures 
and  the  testing  of  new  quality  assurance 
mechanisms.  Additionally,  because  the 
decision  methodology  associated  with 
the  new  process  depends  on  significant 


amounts  of  research,  consultation, 
development  and  refinement,  SSA  must 
identify  the  specific  research  needs, 
develop  the  appropriate  scope  of  work 
and  award  research  contracts  as  near- 
term  activities. 

Long-range  implementation  items  are 
those  requiring  extensive  research  and 
development  that  could  not  be  tested 
fully  before  FY  1999  or  could  not  be 
fully  implemented  nationwide  before 
FY  2001.  These  activities  are  those 
associated  with  the  full  development, 
testing  and  refinement  of  a  new  decision 
methodology.  They  also  include  the 
implementation  of  advanced  technology 
enhancements  that  provide  a  single, 
fully-integrated  disability  claim 
processing  system  which  supports 
paperless  claim  processing  and  provides 
interactive  capabilities  for  claimants 
and  those  who  assist  them,  and  for 
providers  of  evidentiary  information. 

The  remaining  mid-term  items  or 
activities  are  those  elements  of  the  new 
process  that  can  be  developed  and 
tested  in  FYs  1997  and  1998  and/or 
fully  implemented  nationwide  by  FY 
1998.  Mid-term  activities  would  include 
such  items  as  the  phased  testing  and 
implementation  of  new  service  options; 
full  development,  testing  and 
implementation  of  a  streamlined 
appeals  process;  the  testing  of  more 
advanced  technology  enhancements; 
and  the  activities  associated  with 
developing  the  decision  methodology 
based  on  the  results  of  research  efforts 
completed  by  the  end  of  the  near  term. 

Flexibility  and  Testing 

SSA  recognizes  that  full 
implementation  of  the  new  process 
vision  is  an  iterative  process  that 
requires  development,  testing, 
additional  information  gathering  and 


possible  modification  of  process 
changes  as  they  are  implemented. 
Although  SSA  is  committed  to  moving 
forward  quickly  to  begin  implementing 
the  new  process,  SSA  has  embraced  an 
equally  strong  commitment  to  rigorous 
testing  and  refinement  of  process 
changes  before  they  are  fully  or 
permanently  implemented.  Testing  may 
include,  but  is  not  limited  to, 
geographic  or  time-limited  site  testing, 
using  'laboratory"  settings,  or  relying 
on  specific  case  studies.  Formalized 
testing  is  most  appropriate  for  process 
changes  that  depend  on  longer-term 
research  and  development,  phased 
implementation  or  major  organizational 
change.  In  selecting  sites  for  initial 
implementation  activity,  SSA  will  take 
advantage  of  the  interest  and  capability 
of  different  offices,  states,  or  regions  to 
demonstrate  the  viability  of  immediate 
improvements  or  identify  early 
successes  in  improved  service  or 
efficiency.  Implementation  sites  will,  of 
course,  be  provided  with  the  necessary 
resources  to  support  their  efforts. 

Even  with  extensive  testing,  the 
nature  of  public  policy  formulation,  as 
well  as  sound  management  principles, ' 
dictate  that  SSA  remain  flexible  in 
developing,  refining  and  implementing 
the  specific  elements  of  the  new  process 
vision.  Ultimately,  if  the  results  of  the 
iterative  process  necessitate 
modifications  to  the  process  vision,  SSA 
is  prepared  to  make  those  modifications. 
SSA  is  committed  to  change,  not  for  its 
owTi  sake,  but  because  it  is  necessary  to 
meet  present  and  future  challenges  as  it 
strives  to  provide  high-quality, 
responsive,  world-class  service  to  its 
customers. 
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Employees  Will  Make  Change  Happen 

Overall  leadership,  control,  and 
coordination  of  all  implementation 
activities  are  vested  in  the 
Implementation  Manager,  who  will 
report  to  the  Commissioner  and 
Principal  Deputy  Commissioner.  As  part 
of  these  responsibilities,  the 
Implementation  Manager,  with  the 
assistance  of  a  support  team,  will 
establish  implementation  priorities, 
develop  specific  timelines,  and  provide 
oversight  to  ensure  that  implementation 
decisions  are  consistent  with  the  new 
process  visions  and  the  five  process 
objectives. 

Although  the  Implementation 
Manager  will  be  the  focal  point  for  all 
implementation  activities,  it  is  the 
employees  and  organizational 
components  in  the  SSA  and  DDS 
communities  who  will  make  the  new- 
disability  claim  process  a  reality.  Front- 
line employees  will  be  asked  to  directly 
participate  in  the  development,  testing 
and  implementation  of  process  changes. 
They  will  also  provide  feedback  on  the 
effectiveness  of  the  these  changes.  Task 
management  teams  will  be  chartered  to 
address  specific  implementation  issues 
and  their  duration  will  depend  on  the 
nature  of  their  issue.  For  example,  task 
teams  that  might  be  expected  to  require 
a  longer-term  existence  are  those 
dealing  with  decision  methodology  or 
organizational  readiness  and  change 
management.  The  task  teams  will  bring 
together  staff  from  the  affected  SSA  and 
DDS  components  to  provide  the 
necessary  guidance  for  actual 
implementation  action  by  organizational 
components.  Central  office  components, 
working  with  their  Regional  office 
counterparts,  will  be  responsible  for 
ensuring  that  necessary  implementation 
actions  are  effectuated. 

SSA  will  rely  on  an  internal  Advisor}' 
Croup,  comprised  of  SSA  executives 
and  union  and  association  leaders  to 
provide  advice  and  guidance  on 
implementation  activities  and  facilitate 
communication  about  implementation 
plans. 

S'on-SSA  Experts  and  Interested  Parties 

SSA  will  use  an  inclusive  process  that 
seeks  input  from  a  variety  of  non-SSA 
communities  including,  but  not  limited 
to.  disability  advocates,  physicians, 
other  health  care  and  rehabilitation 
providers,  and  the  private  disability  and 
health  insurers.  The  goal  of  this 
inclusive  process  is  to  foster  creative 
relationships  with  non-SSA  experts  so 
that  SSA  can  have  access  to  specialized 
expertise  and  advice  as  implementation 
IK  tivities  progress. 


Open  Lines  of  Communication 

SSA's  unprecedented  effort  to 
establish  new  and  beneficial 
communication  channels  during  the 
various  phases  of  the  disability  claim 
process  redesign  lays  the  groundwork 
for  continued  communication  during 
implementation.  The  internal  and 
external  contacts  and  the  avenues  of 
communication  established  during  the 
public  dialogue  period  will  continue 
and  will  be  tm  integral  part  of  the 
implementation  process.  SSA  will 
continue  open  lines  of  communication 
about  implementation  of  the  new- 
process  with  individuals  and 
organizations  who  have  a  stake  in  the 
disabiUty  process,  including  front-line 
employees,  representatives  from  Federal 
and  State  employee  unions  and 
associations,  other  Federal  agencies,  the 
Congress,  the  judiciary,  and  disability 
advocates.  SSA  will  use  all  appropriate 
avenues  of  communication,  including 
written  materials,  telecommunications, 
and  personal  briefings,  to  ensure  that 
necessary  information  about 
implementation  activities  is  regularly 
and  widely  disseminated  and  to  develop 
appropriate  feedback  channels. 
Additionally.  SSA  will  explore  new 
opportunities  and  means  of 
communicating  with  both  internal  and 
external  audiences  to  permit  meaningful 
exchanges  of  information. 

Appendix  I:  Methodology 

Business  Process  Reengineering 

The  Process  Reengineering  Program  is 
the  culmination  of  a  rigorous  SSA 
investigation  of  the  reengineering  efforts 
and  methodologies  of  those  companies, 
public  organizations,  academic 
institutions,  and  consulting  firms  with 
the  most  "hands  on"  experience  in  this 
field.  The  positive  findings  from  this 
detailed  review,  combined  with 
concerns  about  existing  business 
processes  within  SSA  and  the  quality  of 
SSA  ser\ice  to  the  public,  led 
management  to  the  conclusion  that  a 
process  reengineering  effort  was  critical 
to  the  SSA  objective  of  providing 
"world-class"  administration  and 
service. 

Based  largely  on  analysis  of  what  has 
worked  best  in  the  private  and  public 
sectors,  a  customized  reengineering 
methodology  was  developed  within 
SSA.  It  uses  a  reengineering  team 
approach  that  combines  a  strong 
"customer"  focus  with  classic 
management  analysis  techniques,  and 
computer  modeling  and  simulation,  to 
intensely  review  a  single  business 
process.  The  objective  is  not  to  make 
small,  incremental  improvements  in  the 
various  pieces  of  the  process,  but  to 


redesign  it  as  a  whole,  from  start  to 
finish,  so  that  it  becomes  many  times 
more  efficient  and,  in  so  doing, 
significantly  improves  SS.\  service  to 
the  public. 

A  senior  SSA  manager  was  selected  to 
serve  as  Director  of  the  Process 
Reengineering  Program.  The  Director 
leads  all  SSA  process  reengineering 
efforts,  is  the  primary  liaison  with  the 
Commissioner  and  Executive  Staff, 
nominates  topics  for  examination, 
chairs  project  steering  committees,  and 
directs  a  small  professional  staff  and 
revolving  group  of  managers/ 
consultants. 

SSA  uses  special,  multi-discipbnar\ 
teams  of  individuals  to  conduct 
reengineering  analyses  and  identify  the 
best  ways  to  redesign  and  significantly 
improve  processes.  Teams  are 
comprised  of  outstanding  employees,  all 
of  whom  are  subject  matter  experts  in 
operational,  programmatic,  policy, 
systems,  administrative,  and  other  areas 
relevant  to  the  business  process 

Reengineering  teams  focus  on 
identifying  those  procedural  and  policy 
changes  to  the  process  that  will:  make 
it  more  claimant  and  service  oriented; 
greatly  increase  productivity  and 
process  speed:  take  advantage  of 
opportunities  offered  by  new 
technology;  and  improve  the 
empowerment  and  professional 
enrichment  of  the  employees  who  are 
part  of  the  process.  Although  teams 
follow  the  same  basic  reengineering 
protocol,  continual  customization  is 
both  expected  and  encouraged. 

Disability  Process  Reengineering  Project 

An  Executive  Steering  Committee  was 
formed  to  meet  on  a  regular  basis  to 
provide  advice  to  the  Commissioner  on 
development  of  the  disability 
reengineering  process  change  proposal, 
and  to  ensure  that  support  occurred  at 
the  highest  levels  of  the  Agency.  The 
Executive  Steering  Committee 
established  the  following  parameters 
and  expectations  for  the  project  which 
are  driven  by  targets  set  forth  in  the 
Agency  Strategic  Plan  and  based  on 
percentages  of  service  and/ or 
productivity: 

Parameters  and  Expectations  for 
Reengineering  the  Disahility 
Determination  Process  (9/ J  5/931 

Definition  of  Process 

The  "process"  to  be  reengineered  is 
the  initial  and  administrative  appeals      j 
system  for  determining  an  individual's  . . 
entitlement  to  S(x:ial  Security  and 
Supplemental  Security  Income 
disability  payments.  It  includes  all 
actions  from  an  individuals  initial 
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contact  with  SSA  through  payment 
effectuation  or  final  administrative 
denial.  The  system  for  determining 
whether  an  individual  continues  to  be 
entitled  to  receive  disability  payments  is 
not  part  of  this  "process." 

Rationale:  The  process  to  be 
reengineered  must  be  defined  broadly  to 
increase  the  opportunity  for 
improvement.  The  continuing  disability 
review  system  is  not  included  because 
it  is  conceptually  and  practically 
distinct  from  the  initial  disability 
determination  process. 

Parameters 

Every  aspect  of  the  process  except  the 
statutory  definition  of  disability, 
individual  benefit  amounts,  the  use  of 
an  administrative  law  judge  as  the 
presiding  officer  for  administrative 
hearings,  and  vocational  rehabilitation 
for  beneficiaries,  is  within  the  scope  of 
this  reengineering  effort.  However, 
analysis  and  ideas  for  change  should 
proceed  and  be  presented  on  two  tracks: 
improvements  achievable  without 
changes  in  statute  or  regulations  and 
innovations  that  may  require  such 
change. 

Rationale:  The  timing  of  legislative  or 
regulatory  change  is  beyond  SSA's 
control.  Such  change  could  not 
reasonably  he  expected  to  be 
implemented  in  less  than  2  years. 
However,  limiting  the  roengineerinj- 
effort  to  aspects  of  the  process  not 
requiring  change  in  statute  or 
regulations  was  rejected  as  limiting  too 
greatly  the  possibility  of  major 
improvement/innovation  in  the  process. 
The  two-track  approach  provides  for 
both  shorter  term  incremental 
improvements  and  longer  tenn.  more 
radical  change. 

Expectations 

1.  Unless  otherwise  specified  here, 
the  recommendations  for  changfi  should 
Iw  consistent  with  the  goals  and 
objectives  set  forth  in  the  Agency 
Strategic  Plan. 

2.  Recommendations  for  change, 
taken  as  a  whole,  should  not  cause 
changes  in  benefit  outlays  unless  as  a 
nei:essary  result  of  improvements  in 
service,  such  as  more  timely  processing 
and  payment  of  claims. 

3.  Process  changes  should  improve 
service  and/or  productivity,  on  a 
combined  basis,  by  at  least  25  percent 
by  the  end  of  FY  1997  over  levels 
projected  in  the  FY  1994  budget  (it 
would  require  about  an  additional  S500 
million  currently  to  realize  such 
improvement)  and  decisional  accuracy 
should  not  decrease.  By  FY  2000 
additional  actions,  including  any 


necessary  statutory  and  regulatory 
changes,  should  provide  a  further  25 
percent  improvement. 

The  Executive  Steering  Committee 
facilitated  ongoing  communications 
between  components  and  the  Team,  and 
communicated  the  need  and  reason  for 
reengineering  the  disability  process. 
They  were  familiar  with  «he  current 
process  problems  and  were  kept 
apprised  of  research  completed  by  the 
Team.  In  February,  the  Executive 
Steering  Committee  was  expanded  to 
include  the  Presidents  of  the  American 
Federation  of  Government  Employees, 
the  National  Federation  of  Federal 
Employees,  and  the  National  Treasury 
Employees  Union  locals,  councils  and 
chapters  representing  SSA  employees; 
and  the  Presidents  of  the  SSA  and  State 
Disability  Determination  Services  (DDS) 
professional  and  management 
associations  recognized  by  SSA  as 
having  an  interest  in  disability  issues.  A 
list  of  Executive  Steering  Committee 
members  appears  at  the  end  of  this 
appendix. 

The  18  members  of  the  Disability 
Reengineering  Team,  all  of  whom  are 
SSA  or  State  DDS  employees,  have 
varied  and  extensive  backgrounds  in  all 
aspects  of  the  disability  program.  A  list 
of  Team  members  appears  at  the  end  of 
this  chapter.  Team  members  attended  a 
high  quality,  intensive  3-day  SSA 
reengineering  methodology  training 
session,  and  completed  extensive 
reading  assignments  on  reengineering. 
Some  Team  members  visited 
organizations  who  had  reengineered 
their  business  processes  to  learn  about 
successes  as  well  as  opportunities  for 
improvement.  The  Team  used  the 
following  methods  to  obtain  the 
information  necessary  to  develop  a 
redesigned  disability  process.^ 

Briefings 

Members  of  the  Team  r»!ceived 
extensive  briefings  from  staff  in  all  SSA 
components  that  work  with  any  aspect 
of  the  disability  process  including 
experts  in  SSA  policy,  quality 
assurance,  management  information, 
operational,  and  appellate  processes.  Dr. 
Frank  S.  Bloch,  Professor  of  Law  and 
Director  of  the  Clinical  Education 
Center  at  Vanderbilt,  briefed  the  Team 
on  the  results  of  his  study  comparing 
disability  programs  and  processes  of  the 
United  States,  Canada,  and  Western 
Europe.  His  work  encompasses 
eligibility  requirements  and  program 
goals,  l)€nefit  award  structure  and  short- 
term  benefits,  administrative 
organization,  and  procedures  for  claim 
processing  and  appeals. 


Scan  Visits 

The  Team's  conducted  extensive  fact- 
finding visits  and  interviews  with 
members  of  the  disability  community. 
Team  members  visited  421  locations  in 
33  States  and  conducted  over  3,600 
interviews.  Almost  2,900  of  these 
involved  front-line  employees, 
managers  and  executives.  The  Team 
conducted  an  additional  111  interviews 
by  telephone.  The  Team  also 
interviewed  over  750  parties  external  to 
SSA  for  their  views.  They  also 
publicized  surface/electronic  mail 
addresses  and  fax  and  voice  telephone 
numbers  for  those  who  were  not 
contacted  or  had  additional  information 
to  provide. 

Individuals  and  groups  both  internal 
and  external  to  the  process  were 
interviewed  for  ideas  about  a  new 
process.  The  Team  solicited  a  wide 
spectrum  of  opinions  about  problems 
with  the  current  disability  process  and 
directions  for  redesign.  In  addition  to 
individuals  in  the  SSA  and  DDS 
communities,  the  team  talked  to  a  wide 
variety  of  externals  including 
physicians,  health  maintenance 
organizations  and  hospital  officials, 
disability  advocates,  attorneys, 
professional  association  groups,  Federal 
judges,  other  Federal  agencies,  and 
Congressional  staffs. 

Prior  to  site  visits  and  contacts,  Team 
members  provided  individuals  and 
organizations  with  general  information 
about  the  reengineering  effort,  key 
research  areas,  and  some 
unconventional  ideas  about  the 
disability  process  so  that  the 
interviewees  would  have  an  opportunity 
to  think  about  process  issues.  The  Team 
encouraged  interviewees  to  provide 
open  and  honest  opinions,  suggestions, 
and  ideas.  The  interviews  provided 
useful  insights  into  the  problems 
confronting  the  disability  program  and 
recommendations  for  solving  these 
problems. 

^  Focus  Groups 

A  series  of  12  focus  groups  were  held 
throughout  the  country  to  obtain  input 
from  members  of  our  claimant 
population  and  the  general  public 
regarding  their  experiences  with  and 
expectations  of  the  SSA  disability 
process.  The  focus  groups  provided  the 
Team  valuable  information  about 
claimants'  expectations  and  preferences, 
as  well  as  concerns  about  the  current 
process.  The  following  is  a  list  of  the 
focus  group  sites  and  composition. 

BILUMO  COO€  4190-2^^ 


SITE 

DATE 

GROUP  COMPOSITION 

Philadelphia,  PA 

11/30/93 

Zi  Recons  aeration 
SSI  Initial  Awards 

Atlanta,  GA 

12/01/93 

SSI  Reconsideration 
Dl  Initial  Awards 

Denver,  CO 

1  2/02/93 

SSI  Claimants 
General  Public 

Bridgeport,  CT 

12/07/93 

SSI  Hearing 
Dl  Claimants 

Chicago,  IL 

12/08/93 

Spanish-Speaking 
Initial  Awards 
General  Public 

San  Jose,  CA 

12/09/93 

Dl  Hearing 

Vietnamese-Speaking 
Applicants  and  Initial  Awards 

BILLING  CODE  41»0^2»-C 

Benchmarking 

'Internal  benchmarking"  refers  to  the 
identification  and  understanding  of  site- 
specific  best  practices  that  currently 
exist  within  the  Agency  and  is  focused 
on  the  improvement  and 
standardization  of  internal  operations. 
The  Team  completed  this  phase  of 


benchmarking  by  reviewing  lists  of  sites 
engaging  in  "best  practices"  which  were 
submitted  by  various  SSA  components, 
ajid  visiting  or  telephoning  as  many  of 
these  SSA  and  DDS  offices  as  possible. 

"External  benchmarking"  is 
essentially  the  same,  except  the  search 
for  best  practices  and  proven  process 
innovations  is  expemded  to  comparable 


companies  and  organizations  outside  of 
SSA.  It  is  focused  outside  the 
organization  and  is  concerned  with  the 
relative  performance  of  one  specific 
function  or  process.  The  table  below 
identifies  the  companies/organizations 
the  Team  used  as  benchmarking 
partners. 

BILLING  CODE  4190-2»-P 


ORGANIZATION 

LOCATION 

Health  &  Welfare  Canada  Income  Security  Programs 

Ottawa,  Canada 

Anne  Arundel  Medical  Center,  Pathways  Program 

Annapolis,  MD 

Mayo  Clinic  Disability  Program 

Rochester,  MN 

Minneapolis  Children's  Hospital 

Minneapolis,  MN 

Blue  Cross  of  California 

Los  Angeles,  CA 

Liberty  Mutual  Insurance 

Boston,  MA 

Standard  Insurance  Company 

Portland,  OR 

UNUM  Corporation 

Portland,  ME 

Department  of  Labor  and  Industries,  Workers'  Compensation 

Olympia,  WA 

Immigration  and  Naturalization  Service,  Board  of  Immigration 
Appeals 

Arlington,  VA 

Veterans  Administration,  Regional  Office 

New  York  City,  New  York 

Federal  Express  Corporation 

Columbia,  MD 

Southwest  Airlines 

Dallas,  TX 

Texas  Instruments 

Piano,  TX 

BiLUNG  COOE.4l90-2»-C 
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appeal  processes  of  SSA.  The  document  extensive  amount  of  existing  procedural 

contains  a  description  of  claim  guides,  laws/regulations,  studies 

processing  tasks  performed  by  line-  conducted  by  internal  and  external 

The  Team  utilized  a  document  employees  in  the  seven  operational  components,  processing  time  and 

prepared  by  the  SSA  Office  of  components  that  deal  with  the  disability  qualitv  management  information. 

Workforce  Analysis  in  April  1993  which     claim  process.  Team  members  also  workflows,  cost  data.  etc. 

(nitlines  the  "as-is"  disabilitv  ilaim  and      collected,  reviewed,  and  researched  an 
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Computer  Modeling 

Computer  models  ar«  cloM 
representations  of  work  processes  that, 
if  properly  constructed,  allow  for  better 
understanding,  testing  or  forecasting, 
and  study  Team  members  worked  with 
modeling  professionals  in  SSA  to  build 
the  models  used  to  predict  the  operation 
of  a  redesigned  process.  A  model  was 
built  to  represent  both  the  current  and 
proposed  processes.  The  model  helped 
the  Team  assess  the  best  features  and 
performance  of  the  new  disability 
process;  to  better  judge  the  magnitude  of 
change  from  one  prot:ess  to  another;  and 
to  do  some  ■what-if-nothin^changes" 
analysis  to  get  a  feel  for  the  impact  of 
inactivity.  A  smnmary  of  the  model 
assumption  and  results  appears  in 
Appendix  II. 

Release  of  initial  Team  Proposal 

The  product  of  the  Team's  effort  was 
a  redesign  proposal  that  was  presented 
to  the  Commissioner  an<l  Kxev,utive 
Steering  Committee  on  Manii  31.  1994. 
The  proposal  provided  the  Team's  view 
of  the  best  process  improvement  and 
process  innovation  ideas.  The  proposal 
is  a  high-level  concept  that  provides  a 
broad  understanding  of  how  a 
redesigned  process  would  work  but 
leaves  operational,  organizational,  and 
other  details  for  later  development. 

The  Team  distributed  the  proposal  as 
widely  as  possible  throughout  .SSA,  the 
State  DDSs.  and  to  interested  public  and 
private  individuals  and  organizations 
with  the  goal  of  seeking  reactions,  items 
of  concern  and  additional  idt-as  for 
improvement.  Copies  of  a  shorter  25- 
page  version  of  the  Proposal  were 
distributed  to  all  SSA  and  DOS 
employees  in  early  April  1994  Copies 
of  the  complete  132page  Proposal  and 
Background  Report  were  also 
distributetl  to  each  SSA  DOS  fa<:ility  in 
sufficient  numbers  to  make  it  easily 
available  to  staff  A  30-miiiule  videotape 
containing  rumarks  by  Coiiunisiuuner 
Chater  and  a  presentation  of  the 
propfi'^al  bv  members  of  the 
ReengineeringTeam  was  distributed  for 
use  in  all  .SSA  and  DDS  facilitins  Group 
feedback  discussions  with  SS.^  and  DDS 
employees  were  held  in  all  ten  regions 
and  in  SSA  headquarters  components  A 
survey  was  distributed  to  each  SSA  and 
DDS  employee  to  assist  employees  in 
providing  comments. 

The  Proposal  and  Background  Report 
was  published  in  the  Federal  Register 
on  April  15.  1994  (59  FK  IHIHH)  A  60- 
day  comment  period  was  established  to 
invite  public  comment  on  the  proposal. 
A  public  hearing  on  the  proposal  was 
held  in  Washington.  DC  on  May  lb, 
1994.  Team  m»>mlM»rs  condut  I»'<1 


extensive  briefings  on  the  proposal  with 
interested  parties,  including  employee 
unions,  professional  association  groups, 
disability  advocates,  the  legal 
community,  other  Federal  agencies,  and 
Congressional  staffs. 

During  the  comment  period  that 
ended  on  June  14,  1994.  the  Team 
received  over  6,000  written  responses 
from  all  interested  parties.  The  Team 
reviewed  and  analyzed  each  comment 
received.  A  summary  of  the  comments 
is  included  in  Appendix  III.  In  response 
to  reactions  received  during  the 
comment  period,  the  Team  made 
changes  to  the  original  proposal  and 
submitted  a  revised  proposal  to  the 
Commissioner  and  the  Executive 
Steering  Committee  on  June  30.  1994. 

After  extensive  consultation  with  the 
members  of  the  Executive  Steering 
Committee.  SSA  senior  staff, 
representatives  from  employee  unions 
and  associations,  disability  advocates 
and  others,  the  Commissioner  accepted 
the  Team's  recommendations  for  a 
redesigned  disability  pcocess. 

Reengineering  Design  Partners 

Director,  SSA  Process  Reengineoring 
Program 

Rhoda  Davis — Office  of  the 

Commissioner.  Baltimore,  MD 

Disability  Process  Reengineering  Team 

William  Anderson — Office  of  Disability, 

Baltimore.  MD 
Mary  Ann  Bennett — Office  of  Budget. 

Baltimore,  MD 
Bryant  Chase — Office  of  the  Deputy 

Commissioner  for  Svstems.  Baltimore. 

MD 
Kayla  Clark — Office  of  Hearings  and 

Appeals.  Seattle.  WA 
Judith  Cohen — Office  of  Supplemental 

Security  Income.  Baltimore.  MD 
Judge  Alfred  Costanzo.  Jr. — Office  of 

Hearings  and  Appeals.  Pittsburgh.  PA 
Kelly  Croft— Office  of  Workforce 

Analysis.  Baltimore,  MD 
Mary  Fischer  IDoyle — Office  of  Hearings 

and  Appeals.  Falls  Church.  VA 
Virginia  Lighthizer — Chicago  Region, 

Detroit  Conner  Branch  Office.  Detroit, 

Ml 
Rebecca  Manship — Disability 

Determination  Service,  Sacramento, 

CA 
Man,'  Meiss — Office  of  Hearings  and 

Appeals.  Philadelphia.  PA 
Michael  Moynihan---Office  of  Disability 

and  International  Operations. 

Baltimore.  MD 
Donna  Mukogawa — Office  of  the 

Regional  Commissioner,  Chicago,  IL 
William  Newton.  Jr. — Office  of 

Disabihty  and  International 

Operations,  Baltimore,  MD 


Ralph  Perez — Atlanta  Region.  Miami 

South  District  Office.  Miami.  FL 
Dr.  Nancie  Schweikert — Disability 

Determination  Section,  Nashville.  TN 
Ronald  Sribnik — Office  of  Regulations, 

Baltimore.  MD 
Sharon  Withers — Philadelphia  Region. 

Welch  District  Office.  Welch,  WV 

Process  Rwmgineering  Program 
Executive  Steering  Committee 

Shirley  Chater — Commissioner,  S.SA 
Lawrence  Thompson — Principal  Deputy 

Commissioner,  SSA 
Rhoda  Davis — Director,  Process 

Reengineering  Program.  SSA 
Dennis  Brown — Moderator.  Association 

of  OHA  Analysts 
Bruce  Bucklinger — President.  OH.A 

Managers'  Association 
Robert  Burgess — President.  National 

Association  of  Disability  Examiners 
Mary  Chatel — President.  National 

Council  of  Social  Security 

Management  Associations,  Inc. 
Herbert  Collender — President,  SSA/ 

AFGE  National  Council  of  Payment 

Center  Locals  (Council  109) 
Renato  DiPentima — Deputy 

Commissioner  for  Systems,  SSA  John 

Dyer — Deputy  Commissioner  for 

Finance.  Assessment  and 

Management,  SSA 
Richard  Eisinger — Senior  Executive 

Officer.  SSA 
George  Fail  la — Director,  Office  of 

Information  Resources  Management, 

SSA 
Gilbert  Fisher — Assistant  Deputy 

Commissioner  for  Programs.  SSA 
Howard  Foard — Assistant  Deputy 

Commissioner  for  Policy  and  External 

Affairs,  SSA 
Hilton  Friend — Acting  Associate 

Commissioner  for  [)isabilitv.  SSA 
John  Gage— President.  SSA/a'FGE  SSA 

Headquarters  (Local  1923) 
Randolph  Gaines — Acting  Associate 

General  Counsel.  SSA 
Robert  Green — SSA  Regional 

Commissioner.  Boston 
Joseph  Gribbin — Associate 

Commissioner  for^rogram  and 

Integrity  Reviews.  SSA 
James  Hill — President,  National 

Treasury  Employees  Union  (Chapter 

224) 
Arthur  Johnson — Chief  Spokospers<jn, 

SSA/.AFGE  General  Committee 
Charles  Jones — Director,  Michigan 

Disability  Determination  Services 
David  Knoil — President,  SSA  National 

Federation  of  Federal  Employees 

Council  of  Consolidated  Locals 
Demos  Kuchulis — President.  National 

Association  of  Senior  Social  Security 

Attorneys 
Antonia  Lenane — Chief  Policy  Officer, 

SSA 


Huldah  Lieberman — Assistant  Deputy 

Commissioner  for  Operations.  SSA 
Rose  Lucas — President,  SSA/ AFGE 

National  Council  of  Data  Operations 

Centers  (Council  221) 
James  Marshall— President.  SSA/ AFGE 

National  Council  of  SSA/OHA  Locals 

(Council  215) 
Larry  Massanari — SSA  Regional 

Commissioner,  Philadelphia 
Francis  O'Byrne — President, 

Association  of  Administrative  Law 

Judges,  Inc. 
Ruth  Pierce — Deputy  Commissioner  for 

Human  Resources,  SSA 
Daniel  Skoler — Associate  Commissioner 

for  Hearings  and  Appeals,  SSA 
Witold  Skwierczynski — President,  SSA/ 

AFGE  NaUonal  Council  of  SSA  Field 

Operations  Locals  (Council  220) 
Earl  Tucker— President.  SSA/AFGE 

National  Council  of  Social  Security 

Regional  Offices.  Program  Integrity 

Review  (Council  224) 
Janice  Warden — Deputy  Commissioner 

for  Operations.  SSA 
Andrew  Young — Deputy  Commissioner 

for  Programs.  SSA 

Additional  Support  from: 

Dominic  Fulgieri — Implementation 

Planning  Staff.  Baltimore.  MD 
Rosanne  Hanratty — Implementation 

Planning  Staff."  Baltimore.  MD 
Kathleen  Jones — Implementation 

Planning  Staff.  Baltimore.  MD 
Linda  Kaboolian — Kennedy  School  of 

Government.  Harvard  University, 

Cambridge,  MA 


Miriam  Kahn — Process  Reengineering 

Staff,  Baltimore,  MD 
Becky  Klepper — Implementation 

Planning  Staff,  Baltimore,  MD 
Kenneth  Nibali — Process  Reengineering 

Staff.  Baltimore,  MD 
Leonard  Ross — Office  of  Workforce 

Analysis,  Baltimore,  MD 
John  Shaddix — Office  of 

Telecommunications,  Baltimore,  MD 
Carolyn  Shearin-Jones — Implementation 

Planning  Staff,  Baltimore,  MD 
Sandi  Sweeney — Process  Reengineering 

Staff,  Baltimore,  MD 
Wendy  Tayback — Implementation 

Planning  Staff,  Baltimore.  MD 
Latesha  Taylor — Process  Reengineering 

Staff.  Baltimore,  MD 
Linda  Thibodeaux — Process 

Reengineering  Staff.  Baltimore,  MD 

Appendix  II:  Model  Results 

Summary  Information 

The  Team  worked  with  modeling 
professionals  in  the  SSA  Office  of 
Workforce  Analysis  (OWA)  to  build 
computer  representations  of  both  the 
current  and  the  redesigned  disability 
processes.  The  computer  model  was 
built  using  FORTRAN  programming 
language.  Data  based  on  assumptions, 
task  times  and  lapse  times  were  input 
into  the  model.  In  making  assumptions, 
the  team  relied  on  historical  data  to  the 
extent  that  such  information  was 
available.  The  Team  also  relied  on  an 
April  1993  OWA  study  that  outlines  the 
current  disability  claim  process. 


including  all  administrative  appeals, 
and  describes  the  tasks  performed  by 
line-employees  in  the  seven  operational 
components  that  are  involved  with  the 
disability  claim  process. 

Using  a  computer  model  allowed  the 
Team  to  assess  the  impact  of  changing 
from  one  process  to  another.  Although 
the  model  did  not  generate  an  actual 
visual  simulation  of  either  the  current  or 
the  redesigned  process,  the  model  did 
generate  comparative  data  about  the 
relative  impact  of  specific  features  and 
expected  performance.  The  sections  that 
follow  provide  key  comparative 
information  regarding  overall  processing 
times  and  employee  work  investment 
based  on  the  model  results. 

Ch'erall  Processing  Times 

Under  the  redesigned  process,  the 
time  from  a  claimant's  first  contact  with 
SSA  until  issuance  of  a  final  initial 
decision  will  be  reduced  from  an 
average  of  155  days  (as  cited  in  the 
OWA  study)  to  less  than  40  days. 
Available  employees  will  be  able  to 
process  a  greater  number  of  claims  and 
devote  more  time  to  each  claimant,  thus 
providing  more  personalized  ser\ice. 
The  time  from  a  claimant's  first  contact 
with  SSA  until  issuance  of  a  hearing 
decision  will  be  reduced  fi-om  an 
average  of  a  year  and  a  half  (as  cited  in 
the  OWA  study)  to  approximately  5 
months. 
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Employee  Work  Investment 

The  table  below  provides  a 
comparison  of  the  number  of  different 
employees  that  are  likely  to  make  some 
work  investment  in  a  claim  at  each    ^ 
decisional  level  in  the  current  and     ** 
redesigned  processes.  The  following 
abbreviations  were  used  in  describing 
the  types  of  employees  involved  at  each 
level. 

AAJ — Administrative  Appeals  Judge 
AC — Appeals  Council 


ALJ — Administrative  Law  Judge 

AO — Adjudication  Officer 

CA — Claims  Authorizer 

CR — Claims  Representative 

DCM — Disability  Claim  Manager 

DDS — Disability  Determination  Service 

DE— DisabiUty  Examiner 

DVV— Decision  Writer 

FO— Field  Office 

HAA— Hearing  and  Appeals  Analyst 

HO— Hearing  Office 

MC — Medical  Consultant 

MG — Management 


OPIR— Office  of  Program  &  Integrity 
Reviews 

PSC — Program  Service  Center 
QA— Quality  Analyst 
SA — Staff  Attorney 
Sup — Support  Staff 
TA — Technical  Assistant 
TECH— FO  Technician 
TSC — Teleservice  Center 
TSR — ^TCS  Representative 
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LEVEL 

CURRENT  PROCfSS 

REDESIGNED  PROCESS 

INITIAL  DENIAL 

16;  TSR,  TSC  Sup,  TSC  TA, 

7    TSR,  TSC  Sup,  TECH,  DCM, 

FO  Sup,  CR,  FO  Sup,  FO  MG, 

FO  Sup,  MC,  QA 

DOS  Sup,  DOS  Sup,  DE,  DDS 

Sup,  DDS  MG,  DDS  Sup,  DDS 

Sup,  MC,  DDS  TA 

INITIAL  TITLE  2 

26:  Initial  Denial  (16)  plus 

8:  Initial  Denial  (7)  plus:  TECH 

ALLOWANCE 

OPIR  Sup,  OPIR  QA,  OPIR  MC, 
7  PSC  Sup  employees 

INITIAL  TITLE  16 

19:  Initial  Denial  (16)  plus 

8:  Initial  Denial  (7)  plus:  TECH 

ALLOWANCE 

OPIR  Sup,  OPIR  QA,  OPIR  MC, 

RECONSIDERATION 

26:  Initial  Denial  (16)  plus  TSR, 

Not  Applicable 

DENIAL 

TSC  TA,  FO  Sup,  CR,  FO  Sup, 
DDS  Sup,  DDS  Sup,  DE,  MC, 
DDS  TA 

RECONSIDERATION 

36:  Recon  Denial  (26)  plus 

Not  Applicable 

TITLE  2  ALLOWANCE 

OPIR  Sup,  OPIR  QA,  OPIR  MC, 
7  PSC  Sup  employees 

RECONSIDERATION 

29:  Recon  Denial  (26)  plus 

Not  Applicable 

TITLE  16  ALLOWANCE 

OPIR  Sup,  OPIR  QA,  OPIR  MC 

PREHEARING  TITLE  2 

Not  Applicable 

11:  Initial  Denial  (7)  plus  TSR, 

ALLOWANCE 

AO,  MC,  TECH 

PREHEARING  TITLE  16 

Not  Applicable 

11:  Initial  Denial  (7)  plus  TSR, 

ALLOWANCE 

AO.  MC,  TECH 

HEARING  DENIAL 

35:  Recon  Denial  (26)  plus 

15:  Initial  Denial  (7)  plus  TSR, 

TSR,  TSC  TA,  CR,  HO  Sup, 

AO,  MC,  Hearing  Sup,  ALJ,  DW, 

HO  Sup,  HO  Sup,  ALJ,  SA,  HO 

MC 

Sup 

HEARING  TITLE  2 

47:  Hearing  Denial  (35)  plus 

16:  Hearing  Denial  (15)  plus 

Al  1  OWANCE 

10  PSC  Sup  employees,  CA, 
PSC  MG 

TCH 

HEARING  TITLE  16 

35:  Same  as  Hearing  Denial 

16:  Hearing  Denial  (15)  plus 

ALLOWANCE 

(35) 

TECH 

APPEALS  COUNCIL 

44:  Hearing  Denial  (35)  plus 

18:  Hearing  Denial  (15)  plus  AC 

DENIAL 

AC  Sup,  AC  Sup,  AC  MG, 

Sup,  HAA,  AAJ 

HAA,  AC  Sup,  AC  TA,  AC 

19:  Hearing  Allowance  (16)  plus 

Sup,  AAJ,  AC  Sup 

AC  Sup,  HAA,  AAJ 

Assumptions,  Task  Times  and  Lapse 
Times 


and  represent  the  estimated  time  it  will  extremes  for  that  task.  The  lapse  times 

take  an  employee  to  complete  the  are  showTi  in  work  days,  rather  than 

described  task.  For  each  task  time  entry,  calendar  days,  and  represent  the 

Listed  below  are  key  assumptions,  three  task  time  numbers  are  shown.  The  number  of  days  between  actions  or 

task  times  and  lapse  times  that  the  Team    middle  number  represents  the  most  tasks 
used  to  model  the  redesigned  process.        common  task  time,  while  the  first  and 

The  task  times  are  shown  in  minutes  last  number  represent  the  low  and  high  ""■'""'^  ^°°^  <i90-2»-p 


4 
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ifsiiFIAL  LEVEL 

•  ElectroniQ  files  will  be  used  in  the  process  redesign. 

•  Electronic  files  will  eliminate  mail  time  and  allow  simultaneous  reviews  of  claim  files. 

■  Disability  information  packets  will  be  widely  available.  The  goal  is  to  target  the 

information  to  likely  applicants  and  ensure  they  have  a  better  understanding  of  the 
program(s),  the  requirements  and  the  decisionmaking  methodology  when  they  enter 
the  process.  Increased  public  information  will  enhance  claimant  involvement  in  the 
process  and  ultimately  decrease  processing  times. 

50%  of  alt  disability  interviews  will  be  by  appointment.  Of  these,  75%  will  be  by 
telephone  and  25%  will  be  face-to-face  interviews. 

50%  of  all  appointments  will  be  scheduled  via  the  1-800  number  and  the  remaining 
50%  by  field  components. 

35%  of  all  disability  interviews  will  be  unscheduled  walk-ins. 

10%  of  all  disability  applications  will  be  submitted  by  third  parties. 

5%  of  all  disability  applications  will  be  submitted  electronically. 

When  filed,  a  hearing  appeals  request  must  be  made  within  60  calendar  days  of  the 
issuance  of  the  initial  denial  notice. 

Preliminary  initial  inquiry  interview  time:  14-23-35  minutes 

Lapse  time  between  initial  inquiry  interview  and  scheduled  appointment:  3-4-5  days 

Initial  application  interview  time:  30-45-75  minutes 

Impairment  specific  questions  will  assist  in  obtaining  information  that  is  necessary  and 
relevant  to  the  decision  and  personalize  and  streamline  the  interviewing  process. 


5-10-15  minutes 
20-40-60  minutes 


3%  of  telephone  interviews  will  result  in  abandoned  claims. 

Receipt  of  application/evidence  time: 

Preliminary  nonmedical  development  and  review  time: 

8.5%  of  all  claims  will  be  technically  denied. 

4.5%  of  all  Title  16  claims  adopt  Title  2  decisions. 


SSA  will  encourage  claimants,  who  are  able  to  do  so,  to  have  the  basic  forms  in  the 
disability  information  packet  completed  prior  to  filing. 

20%  of  all  claimants  will  submit  sufficient  evidence  to  make  a  decision  at  the  time  of 
the  interview  or  receipt  of  the  application. 


80%  of  all  claimants  will  not  submit  evidence  sufficient  to  make  a  decision  at  the  time 
of  the  interview  or  receipt  of  the  application. 

Medical  evidence  of  record  (MER)  will  be  requested  in  75%  of  all  claims  requiring 
evidence.  Assuming  that  MER  will  generally  include  complete  functional  assessment 
(FA)  information,  in  25%  of  these  claims,  a  separate  FA  will  be  needed. 

Consultative  examinations  (CEs)  will  be  requested  in  25%  of  ail  claims  requiring 
evidence.  CEs  will  contain  FA  information. 

CEs  will  generally  be  requested  for  claimants  that  have  no  treating  source,  or  their 
treating  source  is  unable  or  unwilling  to  provide  the  necessary  evidence,  or  there  is  a 
conflict  in  the  evidence  that  can  not  be  resolved  through  treating  source  evidence. 


Medical  evidence  request  time: 
MER: 
CEs: 
FAs: 

Lapse  time  between  request  and  receipt  of  medical  evidence: 
MER: 
CEs: 
FAs: 


10-15-20  minutes 
10-15-20  minutes 
10-15-20  minutes 


4-10-20  days 
6-10-14  days 
6-10-14  days 


The  use  of  standardized  forms  to  request  medical  evidence  will  streamline  the 
collection  of  necessary  evidence. 

A  national  fee  reimbursement  schedule  will  utilize  a  sliding  mechanism  to  reward  early 
submission  of  medical  evidence,  as  well  as,  the  quality  of  evidence  received. 

The  process  of  requesting  medical  evidence  will  be  fully  automated.  Follow  up  letters 
for  medical  evidence  will  also  be  automatically  generated  by  the  claim  processing 
system. 

The  procurement  and  payment  process  for  medical  evidence  will  be  fully  automated. 


On  average,  number  of  pieces  of  MER  requested  or  submitted: 

Evidence  receipt,  case  association,  record  update  time: 

Medical  evidence  review  and  analysis  time: 
MER: 
CEs: 
FAs: 


1-2-3  pieces 
3-7-15  minutes 


10-15-20  minutes 
10-15-20  minutes 
20-25-30  minutes 


Field  components  will  have  established  local  contracts  with  area  hospitals/medical 
centers/etc.  to  provide  CEs  and  FAs  within  specified  timeframes. 

Automation  will,  where  possible,  allow  direct  contact  between  the  field  component 
and  the  CE  and/or  FA  source  for  scheduling  purposes. 
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40%  ot  ail  cjses  will  require  rneaicai  consuitdtiuti. 

Medical  consultation  time: 

Initial  level  medical  adjudication  tim«: 


25-30-45  minutes 
10-15-30  minutes 


Approximate  percent  of  cases  allowed  at  the  initial  level  prior  to  issuance  of 
predecision  notice: 


45% 


Approximate  percent  of  cases  allowed  at  the  initial  level  after  issuance  of  the 
predecision  notice  and  additional  review: 


4% 
Predecision  notice  preparation  time:  5-10  20  minutes 

Lapse  time  to  submit  evidence  or  request  personal  interview  after  issuance  of 
predecision  notice:  ^°  ^^V^ 

50%  of  the  cases  receiving  predecision  notices  will  request  personal  interviews. 

50%  of  the  cases  not  requesting  a  personal  interview  wMI  submit  (or  require!  additional 
evidence. 

50%  of  the  cases  requesting  a  personal  conference  will  also  submit  (or  require) 
additional  evidence. 

On  average,  the  number  of  new  pieces  of  evidence  requested  or  submitted:        2  pieces 

Personal  interviews  will  be  conducted  m  person,  by  videoconference,  by  telephone,  or 
by  whatever  means  the  field  component  determines  is  appropriate  under  the 
circumstances. 


Personal  interview  time: 

Evidence  receipt,  case  association,  record  update  time: 

Predecision  analysis  and  review  time: 


30-45-60  minutes 

3-7-15  minutes 

10-30  45  minutes 


40%  of  all  predecision  notice  cases  will  require  medical  consultation. 

fVledical  consultation  time:  25-30-45  minutes 

73%  of  allowances  are  Title  16  or  concurrent  claims.  47%  are  Title  2  or  concurrent 
claims. 

Lapse  time  between  claimant  contact  and  effectuation  interview:  3-4-5  days 

75%  of  effectuation  interviews  are  face-to-face  and  25%  are  completed  by  telephone. 

90%  of  effectuation  interviews  will  require  that  additional  evidence  be  submitted  after 
the  interview. 
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Lapse  time  between  effectuation  interview  and  submission  of  evidence:      2-10-18  days 

Receipt  of  effectuation  application/evidence  time:  5-10-15  minutes 

Title  16  effectuation  interview  and  review/analysis  of  evidence:       50-100-145  minutes 

Average  technical  effectuation  assistance  time:  10-20-35  minutes 

Preparation  of  "statement  of  claim"  time:  20-30-40  minutes 

Notices  at  both  levels  of  the  process  will  be  prepared  using  the  automated  claim 
processinq  and  the  decision  support  svsfm. 

EARING  LEVEL 

Percentage  of  initial  denials  filing  a  hearing  request  (H/R):  45% 

Representation  level  at  the  hearing  stage  will  drop  to  50% 

50%  of  all  appeal  interviews  will  be  by  appointment.  Of  these,  75%  will  be  bv 
telephone  and  25%  will  be  face-to-face  interviews. 

50%  of  ail  appeal  appointments  will  be  scheduled  via  the  1-800  number  and  the 
remaining  50%  by  fielQ  components. 


Preliminary  appeal  interview  time: 
H/R  interview  time: 
DJUDICATION  OFFICER 

Initial  review  of  H/R  and  file  time: 


14-23-35  minutes 
20-25-30  minutes 

10-15-30  minutes 


Preliminary  telephone/letter  contact  with  claimant  and/or  representative 

time:  20-30-45  minutes 

A  hearing  will  be  scheduled  using  the  automated  claim  processing  system 
approximately  45  days  after  the  R/H  has  been  filed.  Numerous  factors  (i.e.,  leave, 
training,  etc.)  will  be  considered  when  creating  the  hearing  dockets. 

50%  of  the  R/Hs  will  request  a  personal  conference. 

Lapse  time  between  preliminary  contact  and  personal  conference: 

5-10-15  days 

Percentage  of  cases  requiring  time  for  submission  of  additional  evidence  after  personal 
conference:  30% 


On  average,  number  of  pieces  of  evidence  requested  or  submitted: 


2  pieces 
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Ldpiu  lime  between  personal  conference  arvd  receipt  of  evidence: 
Evidence  receipt,  case  association,  record  update  time: 
Analysis  and  review  of  evidence  tune: 


10-20  30  days 
3-7-15  minutes 
10-20-30  minutes 


25%  of  all  personal  conference  cases  will  require  medical  consultation. 


Medical  consultation  time: 
Allowance  decision  preparation  time: 
Stipulation  preparation  time: 

Approximate  percent  of  R/H  cases  allowed  prior  to  AU  hearing: 
Approximate  percent  of  R/H  cases  referred  to  an  ALJ  for  hearing: 
ADMINISTRATIVE  LAW  JUDGE 

ALJ  prehearing  review  and  analysis  time: 

Length  of  hearing  time: 

25%  of  all  hearing  cases  will  require  medical  consultation. 

Medical  consultation  time: 


25-30-45  minutes 

30-45-60  minutes 

45-60-75  minutes 

25% 

75% 

20-40-60  minutes 
20-40  60  minutes 

25-30-45  minutes 


10%  of  all  hearing  cases  will  submit  (or  require)  additional  evidence  after  the  hearing. 


Lapse  time  between  hearing  and  receipt  of  evidence: 

Request  and  evidence  receipt  time: 

Analysis  and  instruction  prooaration  time: 

Preparation  of  allowance  decision  time: 

Preparation  of  denial  decision  time: 

Final  editing  and  preparation  of  decision  time; 

Final  review  and  sign  off  time: 

Approximate  percent  of  cases  allowed  at  ALJ  level: 

Approximate  percent  of  cases  denied  at  ALJ  level: 


10-20-30  days 

10-15-30  minutes 

10-15-20  minutes 

30-45-60  minutes 

60-90-120  minutes 

5-10-15  minutes 

10-15-20  minutes 

20% 

80%* 
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APPEALS  COUNCIL  OWN-MOTION  PREEFFECTUATION  REVIEW 

Minimum  percent  of  ALJ  cases  selected  for  own  motion  preeffectuation  review:         5% 


Lapse  time  for  own  motion  preeffectuation  review: 

Routing  and  case  control  function  time: 

Analysis  and  recommendation  time: 

Final  review  and  approval  time: 

Results  of  preeffectuation  own  motion  review: 
Affirmed: 
Reversed: 
Remanded: 


8-12-20  days 

13-15-17  minutes 

105-150-180  minutes 

15-30-60  minutes 


90% 
2% 
8% 


MISCELLANEOUS 

■  Minimum  percent  of  cases  filing  civil  actions:  5% 

■  Percent  of  cases  filing  a  civil  action  will  decrease  as  overall  claimant  satisfaction 
increases  and  overall  processing  times  decrease. 

■  The  court  affirmation  rate  will  rise  and  the  remand  rate  will  decrease  as  the  quality  of 
SSA  decisions  is  enhanced  as  the  Agency  implements  the  various  component  pieces  of 
the  process  redesign.  This  result  will  also  affect  (decrease)  the  percent  of  cases  filing  a 
civil  action. 
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Appendix  III:  Summary  of  Comments 
on  Reengineering  Proposal 

Overview 

During  the  comment  period  that 
began  on  April  1.  1994  and  ended  on 
June  14.  1994.  the  Team  received  over 
6.000  written  responses  from  SSA  and 
DDS  employees,  employee  unions, 
professional  associations,  members  of 
the  public,  claimant  representatives, 
physicians.  State  governors,  claimant 
advocate  groups.  Federal  components, 
and  other  interested  parties.  Fifty-three 
percent  of  the  written  responses  came 
from  SSA  employees.  21%  came  from 
DDS  employees,  and  26%  came  from 
individuals  and  organizations  external 
to  the  SSA/DDS  community.  Members 
of  the  Team  read,  analyzed,  and  collated 
every  one  of  those  6.210  comments  so 
that  no  idea,  reaction,  or  nuance  would 
be  overlooked. 

For  the  commenters  who  presented 
written  reactions  to  the  overall  proposal, 
52%  were  favorable  to  the  overall 
concept,  39%  were  unfavorable,  and  9% 
were  neutral.  Approximately  10%  of 
these  commenters  believed  no 
reengineering  was  needed.  Beyond  the 
request  for  written  comments, 
additional  means  of  gauging  reaction  to 
the  proposal  were  also  employed;  group 
employee  feedback  discussions  were 
held  in  over  80  sites  across  the  country 
with  almost  2,000  SSA  and  DDS 
employees  participating;  a  public 
meeting  was  held  in  Washington.  D.C.; 
and  Team  members  conducted  briefings 
and  spoke  with  more  than  .1,000 
individuals  and  organizations  about  the 
proposal  during  the  comment  period. 

Tnere  was  a  very  mixed  reaction  to 
the  proposal.  Very  few  verbal  or  written 
responses  were  totally  favorable  or 
unfavorable  toward  the  proposal — those 
liking  it  had  concerns  about  some 
elements  while  those  generally  disliking 
it  found  portions  which  they  believed 
would  be  improvements  over  the 
current  process.  Many  commenters. 
regardless  of  expressing  praise  or 
concern,  addressed  vt^rv'  limited  aspects 
of  the  proposal  without  providing  a 
reaction  to  the  overall  proposal. 

Pwfih 

The  comments  expn'ssed  can  Im? 

categorized  as  follows; 

— SSA  received  widespread  praiso  for 
taking  on  the  task  of  redesigning  the 
disability  claim  process.  The 
prevalent  l)elief  was  that  dramatic 
improvements  are  needed  to  provide 
blotter  service  and  handli?  workloads 
more  effectively.  Whether  fully 
supporting  the  proposal  or  not.  most 
commenters  expressed  i;()n(:('rn  that 
the  system  is  broken  and  that  mily 


radical  redesign  will  solve  the 
problems  that  currently  exist. 
— The  most  popular  concepts  were 
[listed  from  most  to  least  frequently 
mentioned): 

•  Elimination  of  the  reconsideration 
step; 

•  The  disability  claim  manager  as 
single  Agency  point  of  contact  in  the 
initial  claim; 

•  A  single  presentation  of  substantive 
pohcies  for  all  decision  makers; 

•  Encouragement  of  the  claimant  to 
be  a  partner  in  the  development  of  the 
claim; 

•  Elimination  of  the  mandatory- 
Appeals  Council  review  step; 

•  Increased  reliance  on  the  use  of 
information  technology; 

•  Increased  public  awareness  and 
education  about  program  requirements; 

•  Evidence  development  tailored  to 
claimant  circumstances; 

•  Disability  claim  managers 
empowered  with  full  decisionmaking 
authority;  and 

•  The  general  aspects  of  ihe  proposed 
disability  methodology. 

— The  greatest  concerns  centered 
around  [listed  from  most  to  least 
frequently  mentioned): 

•  Personal  safety  of  disability  claim 
managers; 

•  Ability  of  one  person  to  fulfill  the 
disability  claim  manager  role; 

•  Pre-denial  personal  interview  with 
disability  claim  manager; 

•  The  general  aspects  of  the  proposed 
disability  methodology; 

•  Encouragement  of  the  claimant  to 
be  a  partner  in  the  development  of  the 
claim; 

•  The  disability  claim  manager  as 
single  Agency  point  of  contact  in  the 
initial  claim; 

•  Development  and  use  of  an  Index  of 
Disabling  Impairments; 

•  Use  of  standardized  forms  to 
request  evidence  from  treating  sources; 

•  Reliance  on  treating  source 
certification  of  existing  evidence;  and 

•  Potential  bias  of  disability  claim 
managers. 

— Many  of  the  responses  centered 
Vound  how  the  proposal  would  be 
implemented  and  what  organizational 
changes  would  be  needed  to  make  the 
new  process  work. 

— There  wen^  concerns  about  whether 
the  proposal  would  meet  the  objective 
of  not  increasing  or  decreasing 
program  costs  with  fairly  divided 
opinions  about  whether  the  new 
disability  methodology  would  allow 
or  deny  more  claims  than  the  current 
methodology.  Reliance  on  treating 
sources  as  preferred  sources  of 
medical  fvidence  and  personal  bias 


resulting  from  disability  claim 
manager  face-to-face  meetings  with 
claimants  were  often  cited  as  the 
reason  for  the  belief  that  there  will  be 
an  overall  increase  in  allowed  claims. 
The  new  four-step  evaluation  process 
was  cited  as  the  most  common  reason 
for  the  belief  that  there  will  be  an 
overall  increase  in  denied  claims. 

IFR  Doc.  94-22491  Filed  9-16-94;  8:45  am] 

BILLING  CODE  4190-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permt  for  a  Residential  Development 
called  Bai  Harbour  subdivision,  in 
Brevard  County,  FL 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

summary:  Gen  Real  Estate  and 
Management  Company  (Applicant),  is 
seeking  an  incidental  take  permit  from 
the  Fish  and  Wildlife  Service  (Ser\'ice). 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973.  (Act) 
as  amended.  The  permit  would 
authorize  the  take  of  the  Florida  scrub 
jay.  Aphelocoma  coerulescens 
coerulescens.  a  threatened  species,  in 
Brevard  County.  Florida,  for  a  period  of 
5  years.  The  proposed  taking  is 
incidental  to  construction  of  ±60  single 
family  homes  including  the  necessary 
infrastructure  on  approximately  15.1 
acres  (Project),  all  of  which  contains 
occupied  Florida  scrub  jay  habitat  to  be 
permanently  altered.  The  Project  is 
called  Bal  Harbour,  and  is  located  along 
State  Road  Al  A  south  of  the  city  of 
Melbourne,  in  the  Coconut  Point  area  of 
Brevard  County.  Florida. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
address  below.  This  notice  also  advises 
the  public  that  the  Ser%ice  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended.  The  Finding 
of  No  .Significant  Impact  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 


made  no  sooner  than  30  days  from  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Policy  Act  Regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the  permit 
application,  EA  and  HCP  should  be 
received  on  or  before  October  19,  1994. 
ADDRESSES:  Persons  wishing  to  reviev.r 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  OfTice.  Atlanta. 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  diu-ing  normal  business 
hours  at  the  Regional  Office,  or  the 
Jacksonville.  Florida,  Field  Office. 
Written  data  or  comments  concerning 
the  application,  EA.  or  HCP  should  be 
submitted  to  the  Regional  Office.  Please 
reference  permit  under  PRT-794539  in 
such  comments: 

Regional  Permit  Coordinator,  U.S.  Fish 
and  Wildlife  Service.  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345,  (telephone  404/679-7110.  fax 
404/679-7081). 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6620  Southpoint  Drive. 
South.  Suite  310.  Jacksonville,  Florida 
32216r-0912.  (telephone  904/232- 
2580,  fax  904/232-2404). 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Zattau  at  the  Jacksonville. 
Florida,  Field  Office,  or  Rick  G.  Gooch 
at  the  Atlanta,  Georgia,  Regional  Office. 
SUPPLEMENTARY  INFORMATION: 
Aphelocoma  coerulescens  coerulescens 
is  geographically  isolated  from  other 
subspecies  of  scrub  jays  found  in 
Mexico  and  the  Western  United  States. 
The  scrub  jay  is  found  almost 
exclusively  in  peninsular  Florida  and  is 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  the  scrub  jay  population  has  been 
reduced  by  at  least  half  in  the  last  100 
years. 

The  scrub  jay  survey  provided  by  the 
Applicant  indicates  that  two  families 
currently  use  the  suitable  habitats 
within  the  Project.  The  Applicant 
proposes  to  impac-t  the  territories  of 
both  families.  Initial  construction  of 
roads  and  utilities  and  subsequent 
development  of  individual  homesites 
may  therefore  result  in  death  of.  or 
injury  to.  scrub  jays  incidental  to  the 
carrying  out  of  these  otherwise  lawful 
activities.  Habitat  alteration  associated 
with  property  development  may  retlure 
the  availability  of  fneding.  shelter,  and 
nesting  habitat.  To  minimize  the 
mitigate  the  impacts  of  the  loss  of  15.1 
acres  of  scrub  jay  habitat,  the  Applicant 


will  purchase  30.63  acres  of  scrub 
habitat  known  to  support  the  scrub  jay, 
deed  the  property  to  Brevard  County, 
and  provide  a  management  endowTnent 
of  $30,630  to  ensure  management  of  the 
site  in  perpetuity.  Other  measures 
proposed  by  the  Applicant  include 
control  of  invasive  plant  species  from 
the  Project,  and  protection  of  active 
nests,  if  discovered,  during  the  nesting 
season. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives, 
including  acceptance  of  the  HCP  as 
submitted,  consideration  of 
management  of  surrounding  publicly- 
owned  lands  as  mitigation  in  lieu  of 
offsite  purchase,  and  no  action. 

(Notice:  Availability  of  an  Environmental 
Assessment  and  Receipt  of  an  Application  for 
a  Section  10(a)(1)(B)  Incidental  Take  Permit 
of  the  Endangered  Species  Act) 

Dated:  September  12, 1994. 
Richard  G.  Gooch, 

Acting  Chief,  Division  of  Endangered  Species. 
IFR  Doc.  94-23076  Filed  9-16-94;  8:45  amj 
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Bureau  of  Land  Management 

(AZ -020-04-4333-01  ] 

Notice  of  Availability  of  the  Draft 
Cyprus  Tohono  Corporation  Proposed 
Mine  Expansion  Draft  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability  of  the 
Draft  Cyprus  Tohono  Corporation 
Proposed  Mine  Expansion  Draft 
Environmental  Impact  .Statement, 
Phoenix  District. 

SUMMARY:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  and  The  United  States  Department 
of  the  Interior  Secretarial  Order  No. 
3087,  Section  5,  Amendment  No.  1,  The 
Bureau  of  Land  Management  (BLM)  has 
prepared  an  Environmental  Impa<  t 
.Statement  for  the  Cyprus  Tohi>no 
(Corporation's  proposed  mine  cxjwnsion 
on  the  Tohono  O'odham  Nation.  Papago 
Indian  Reservation.  The  proposed  action 
(.Mteniate  A)  consists  of  the  c«)nvorsinn 
from  in  situ  to  open  pit  mining 
operations  at  Cyprus,  the  creation  of  a 
new  overburden  storage  site,  and  .i  new 
copper  oxide  ore  heap  leach  pad. 
(Cyprus  proposes  prothiclion  of 
approximately  one  billion  pounds  of 
copper  during  the  thirteen  year  life  of 
the  proposal.  A  description  of  existing 
facilities  and  a  detailed  proposed  plan 


of  operations  is  presented  in  the  Mine 
Plan  of  Operations  for  Expanded  Open 
Pit  and  Heap  Leach  Operations  (Cyprus 
Casa  Grande  Corpwration  1993).  The 
project  was  developed  in  response  to 
three  underlying  needs:  mining  lease 
compliance,  continued  industrial 
economic  support  for  the  Nation,  and 
copper  production. 

Implementation  of  Alternative  A 
would  result  in  the  disturbance  of  a 
total  of  approximately  1,660  acres,  or 
approximately  0.06  percent  of  total 
Nation  lands.  Alternative  A  involves  the 
development,  operation,  performance 
and  maintenance  of  the  following  major 
project  components:  open  pit  mine 
expansion,  overburden  disposal  area, 
heap  leach  pads  and  ponds,  stonnwater 
collection  and  recycling,  processing 
faciUties,  access  and  service  roads, 
support  facilities,  utihties,  spill 
prevention,  health  and  safety  plans,  and 
reclamation  and  closure.  There  would 
be  increases  in  royalties  and 
employment.  Scholarships  would  be 
established.  Each  of  the  major  project 
components  re  described  in  the  main 
body  of  the  Draft  EIS. 

Alternative  B  was  developed  to 
minimize  potential  impacts  to  biological 
and  visual  resources.  Alternative  B 
includes  the  same  basic  project 
components  as  Alternative  A,  however, 
some  of  the  components  would  be 
moved  south  of  an  existing  access  road. 
Movement  of  the  proposed  project 
elements  south  of  the  existing  mine 
access  road  serves  to  limit  disturbance 
of  natural  drainages,  reduce  potential 
disturbance  to  bat  colonies  north  of  the 
site,  and  to  provide  a  visual  screen  of 
exi.sting  mine  plant  site  structures. 
Alternative  B  would  disturb  a  total  of 
appro.ximately  1,850  acres. 

DATES:  The  protest  period  will  begin 
upon  publication  of  this  notice  in  the 
Fe<leral  Register  and  will  run  for  60 
days  after  which  public  comments  will 
be  incorporated  into  a  Final  Document. 
These  priK  I'd  ores  can  be  found  in  the 
Code  i»f  FiHteral  Ri'giilations  (43  CFR 
1610.5-2). 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  copies  of  the  EIS  are 
available  uixin  request  to  the:  Phoenix 
Distriil  Manager,  Buroiiu  of  Land 
Man.igement.  2015  West  Deer  Valley 
Road.  I'hiMinix.  Arizona  85027.  There 
are  also  copies  available  for  review  at 
the  above  location. 

Public  miyetings  will  be  held  to 
HMeive  comments  on  the  Draft 
Kiivironmental  Impact  Statement. 
Lot:;ilion,  dates,  and  times  of  these 
meetings  will  be  announced  in  the  local 
media. 


47942 


Federal  Register  /  Vnl    ^^    No.  ISO  /  Mondav.  September  19.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  180  /  Monday,  September  19,  1994  /  Notices 


47943 


-042 


F.nl.T.il  RtM^isft-r    '  \'ol.  59,  No.  180  /  Monday.  September  19.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  180  /  Monday,  September  19,  1994  /  Notices 


47943 


FOn  FURTHER  IMFOHMATION  CONTACT: 

Bureau  of  Land  Management.  Attn:  Paul 
J.  Buff.  2015  West  Deer  Valley  Road. 
Phoenix.  Arizona  85027  (602)  780-8090. 

Dated:  September  9. 1994. 
G.L.Cheniae, 
Disthcl  Manager. 

(FR  Doc.  94-23077  Filed  9-16-94;  8:45  am) 
BtLLMQ  COOC  4)10^32-M 


National  Park  Service 

General  Management  Plan;  National 
Park  of  American  Samoa;  Intent  To 
Prepare  an  Environmental  Impact 
Statement 

summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  the  National  Park  of 
American  Samoa.  Islands  of  Tuiuila. 
Ta'u.  and  Ofu.  Territory  of  American 
Samoa,  and  initiate  the  scoping  process 
for  this  document.  This  notice  is  in 
accordance  with  40  CFR  1501.7  and  40 
CFR  1508.22.  of  the  regulations  of  the 
President's  Council  on  Environmental 
Quality  for  the  National  Envirormiental 
Policy  Act  of  1969,  Public  Law  91-190. 
BACKGROUND:  Authorized  in  October. 
1988.  the  National  Park  of  American 
Samoa  is  to  be  established  when  the 
Governor,  acting  on  behalf  of  the  village 
landowners,  and  the  National  Park 
Service  have  entered  into  a  lease 
agreement.  With  the  signing  of  the  lease 
in  September,  1993,  the  National  Park 
Service  is  authorized  to  begin 
management  and  operation  of  the  park. 
The  general  management  plan  will 
provide  long-term  guidance  for 
preser\'ing  and  protecting  park 
resources,  maintaining  traditional 
Samoan  customs  and  uses,  providing 
access,  developing  appropriate  visitor 
facilities,  and  dealing  with  other 
important  issues. 

Persons  wishing  to  provide  scoping 
comments  on  the  plan  and 
environmental  statement  or  needing 
additional  information  should  address 
such  comments  or  questions  to  the 
Superintendent.  National  Park  of 
American  Samoa,  Pago  Pago,  American 
Samoa  96799.  or  to  the  Peu-k  Planner, 
Pacific  Area  Office,  National  Park 
Ser\'ice,  300  Ala  Moana  Blvd.,  Box 
50165.  Honolulu.  HI  96850.  Comments 
should  be  received  no  later  than  60  days 
from  the  date  of  publication  of  this 
notice. 

The  responsible  official  is  Stanley  T. 
Albright.  Regional  Director.  Western 
Region.  National  Park  Service.  The  draft 
GMP/EIS  is  expected  to  be  available  for 
public  review  by  the  end  of  December. 


1995,  and  the  final  GMP/EIS  and  Record 
of  Decision  completed  by  January,  1997. 

Dated:  August  25,  1994 
Stanley  T.  Albright. 
Regional  Director.  Western  Region . 
[FR  Doc  94-23066  Filed  9-16-94;  8:45  am) 
BIUINO  CODE  4310-7(M> 


Sudbury,  Assabet  and  Concord  Rivers 
Wild  and  Scenic  Study: 
Massachusetts.  Sudbury.  Assabet  and 
Concord  Rivers  Study  Committee; 
Notice  ot  Meetmg 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App.  1  §  10),  that  there  will  be  a 
meeting  of  the  Sudbury,  Assabet  and 
Concord  Rivers  Study  Committee  on 
Thursday,  October  6.  1994. 

The  Committee  was  established 
pursuant  to  Public  Law  101-628.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Sudbury,  Assabet  and 
Concord  River  segments  specified  in 
Section  5(a)(110)  of  the  Wild  and  Scenic 
Rivers  Act.  The  Committee  shall  also 
advise  the  Secretary  concerning 
management  alternatives,  should  some 
or  all  of  the  river  segments  studied  be 
found  eligible  for  inclusion  in  the 
National  Wild  and  Scenic  Rivers 
System. 

The  meeting  will  be  held  at  7:30  p.m., 
Thursday,  October  6, 1994,  at  the 
Concord  Room,  Concord  Town  House. 
Concord.  MA.  Directions:  Concord 
Town  House  is  located  in  the  town 
center,  opposite  the  small  green  and 
rotary  at  the  intersection  of  Lexington 
Rd..  Monument  St..  Lowell  Rd..  and 
Main  St.  From  the  east,  take  Rte.  2  west 
to  the  Cambridge  Turnpike  turn-off. 

The  Town  House  is  1.6  miles  ahead 
on  the  right.  From  the  south,  take  Rte. 
126  north  to  Main  St.  Turn  right  and 
then  follow  rotary  to  the  left.  Town 
House  is  on  the  right,  before  Monument 
St.  and  the  Colonial  Inn. 

The  agenda  is  as  follows: 

1.  Welcome  and  introductions,  approval 

of  minutes  from  09/08/94  meeting 

2.  Brief  questions  and  comments  from 

public 

3.  Subcommittees  Updates 

A.  Water  Resources  Subcommittee 

B.  Public  Involvement  Subcommittee 

C.  River  Conservation  Subcommittee 

4.  Issues  of  local  concern 

5  Opportunity  for  public  questions  and 
comments 

6.  Other  business — Next  meeting  dates 

and  locations 

7.  Adjournment 


Interested  persons  may  make  oral/ 
wTitten  presentations  to  the  Committee 
during  the  business  meeting  or  file 
written  statements.  Further  information 
concerning  the  meeting  may  be  obtained 
from  Cassie  Thomas.  Planner.  National 
Park  Service.  15  State  Street.  Boston, 
MA  02109  or  call  (617)  223-5014. 

Dated:  September  9.  1994. 
John  Guthrie, 
Acting  Regional  Director. 
IFR  Doc.  94-23067  ^16-94;  8:45  am) 

BILLING  CODE  4310-70-M 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  South  Dakota  State 
Archaeological  Research  Center. 

AGENCY:  National  Park  Service 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  the  completion  of 
an  inventory  of  human  remains  and 
associated  funerary  objects  in  the 
possession  of  the  South  Dakota  State 
Archaeological  Research  Center,  Rapid 
City  South  Dakota. 

The  detailed  inventory  and 
assessment  of  the  human  remains  and 
associated  funerary  objects  has  been 
made  by  the  State  Archaeological 
Research  Center  (SARC)  curatorial  staff, 
contracted  specialists  in  physical 
anthropology  and  archaeology,  and 
representatives  of  the  Cheyenne  River 
Sioux  Tribe,  Lower  Brule  Sioux  Tribe, 
Crow  Creek  Sioux  Tribe,  and  Standing 
Rock  Sioux  Tribe. 

The  remains  of  an  aduh  and  a  child 
were  recovered  in  1953  from  the 
Cottonwood  Site  (39HU43),  in  Hughes 
County.  South  Dakota.  Excavation  data 
suggests  the  site  was  occupied  by 
Dakota  Sioux  between  A.D.  1867-1900. 
The  Cottonwood  Site  is  located  adjacent 
to  the  Lower  Brule  Sioux  Reservation. 
Based  on  the  above  mentioned 
information,  officials  of  the  SARC  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  human 
remains  and  the  Lower  Brule  Sioux 
Tribe. 

The  remains  of  two  individuals  were 
recovered  in  1961  from  Sitting  Crow 
Mounds  (39BF225).  a  Woodland  and 
Historic  site  in  Buffalo  County.  South 
Dakota.  Objects  associated  with  the 
adult  female  and  child — including  rings, 
fragments  of  fabric  and  metal,  shoes, 
buttons,  a  toy  revolver,  and  the 
remnants  of  coffins — help  date  the  two 


burials  to  the  Historic  Period  (post 
1750).  Craniometric  measurements  are 
consistent  with  those  of  Sioux 
populations.  Sitting  Crow  Mounds  are 
located  adjacent  to  the  Crow  Creek 
(Sioux)  Reservation.  Based  on  the  above 
mentioned  information,  officials  of  the 
SARC  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  human  remains  and  the  Crow 
Creek  Sioux  Tribe. 

The  remains  of  two  individuals  were 
recovered  between  1966-1968  at  Fort 
Manuel  (39C05),  in  Corson  County, 
South  Dakota.  The  site  is 
multicomponent,  representing  Extended 
Coalescent,  historic  trading  post,  and 
historic  Sioux  occupations.  The  remains 
of  an  adult  male  appear  to  have  been 
buried  in  a  pit  in  the  cellar  following 
the  1813  abandonment  of  the  fort.  The 
weathered  condition  of  these  remains  is 
indicative  of  a  scaffold  burial  with 
secondary  interment,  a  practice 
common  among  the  Sioux.  Osteological 
information  indicates  the  child  is 
associated  with  the  Extended  Coalescent 
component  of  the  site.  However,  wood 
fragments  associated  with  these  remains 
may  represent  remnants  of  a  historic 
period  coffin.  Fort  Manuel  is  located 
adjacent  to  the  Standing  Rock  Sioux 
Reservation.  Based  on  tJie  above 
mentioned  information,  officials  of  the 
S.'KRC  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  human  remains  and  the  Standing 
Rock  Sioux  Tribe. 

The  remains  of  one  individual  were 
recovered  in  1979  from  the  Three  Horse 
Site  (39DW35)  in  Dewey  County,  South 
Dakota.  The  site  is  multicomponent, 
representing  Archaic  and  historic  period 
occupations.  The  remains  of  the  adult 
male  were  recovered  from  a  disturbed 
area  along  a  cutbank.  Evaluation  of  the 
cranial  morphology  by  K.  Richard 
McWilliams  suggests  an  Archaic  or 
earlier  temporal  association  for  the 
human  remains.  Physical 
anthropologists  from  the  University  of 
Tennessee  suggest  the  human  remains 
are  from  a  Sioux  population.  The  Three 
Horse  Site  is  located  within  the  exterior 
boundary  of  the  Cheyenne  River  (Sioux) 
Reservation.  Based  on  the  above 
mentioned  information,  officials  of  the 
SARC  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  human  remains  and  the  Cheyenne 
River  Sioux  Tribe. 

On  May  20. 1994,  the  above 
mentioned  human  remains  and 


associated  funerary  objects  were 
repatriated  to  Mr.  Sebastian  LeBeau  on 
behalf  of  the  Lower  Brule  Sioux  Tribe. 
Crow  Creek  Sioux  Tribe.  Standing  Rock 
Sioux  Tribe,  and  Cheyenne  River  Sioux 
Tribe.  Questions  or  concerns  related  to 
the  repatriation  of  the  human  remains 
and  associated  funerary  objects  listed  in 
this  notice  can  be  directed  to  Sebastian 
(Bronco)  LeBeau,  Cultural  Preservation 
Officer,  Cheyenne  River  Sioux  Tribe, 
P.O.  Box  590,  Eagle  Butte,  South  Dakota 
57625,  (605)  964-4155;  Michael 
Jandreau,  Chairman,  Lower  Brule  Sioux 
Tribe,  P.O.  Box  187,  Lower  Brule,  South 
Dakota  57548,  (605)473-5561;  Duane 
Big  Eagle,  Chairman,  Crow  Creek  Sioux 
Tribe.  P.O.  Box  658  Fort  Thompson, 
South  Dakota  57339,  (605)  245-2221;  or 
Charles  W.  Murphy,  Chairman, 
Standing  Rock  Sioux  Tribe,  Ft  Yates, 
North  Dakota  58538,  (701)  854-7231. 
Dated:  September  6.  1994 
Francis  P.  McManamon 
Departmental  Consulting  Arcbeologist 
Chief,  Archeological  Assistance  Division 
IFR  Doc.  94-23068  Filed  9-16-94:  8:45  am| 

BILUNG  CODE  43ia-70-F 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-167  (Sub-No.  1136X)] 

Consolidated  Rail  Corporatior>^ 
Abandonment  Exemption — Chester 
County,  PA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-10904  the  abandonment  by 
Consolidated  Rail  Corporation  of 
Chester  Valley  Running  Track,  an 
approximately  1.7-mile  rail  line  in 
Chester  County,  PA,  between  milepost 
17.5±.  near  Exton.  and  milepost  19.2±, 
near  Ackworth.  subject  to  trail  use, 
public  use.  and  standard  labor 
protection  conditions. 

DATES:  The  exemption  will  be  effective 
October  19.  1994  unless  stayed  or  a 
statement  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Statements  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2)  and  requests 
for  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  September  29,  1994,  petitions  to 
stay  must  be  filed  by  October  4,  1994. 
requests  for  a  public  use  condition 
under  49  CFR  1152.28  must  be  filed  by 
Ociober  11, 1994,  and  petitions  to 


reopen  must  be  filed  by  October  14. 
1994. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings,  referring  to  Docket  No. 
AB-167  (Sub-No.  1136X),  must  be  filed 
with  the  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  Robert  S.  Natalini, 
Consolidatpd  Rail  Corporation,  2001 
Market  Street,  16A,  Philadelphia,  PA 
19101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  decision,  write  to.  call,  or 
pick  up  in  person  from  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing-impaired  is  available 
through  TDD  services  at:  (202)  927- 
5721.) 

Decided:  September  8,  1994. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-23086  Filed  9-16-94;  8:45  ami 
BILUNG  CODE  7035-01-P 

[Docket  No.  AB-65  (Sub-No.  380X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — in 
Allegheny  County,  PA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  CSX  Transportation, 
Inc.,  of  1.47  miles  of  rail  line  extending 
between  milepost  0.85  and  milepost 
2.32  in  Pittsburgh,  Allegheny  County, 
PA,  subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  October 
19,  1994.  Formal  expressions  of  intent 
to  file  an  offer '  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  September  29,  1994;  petitions  to 


'  See  Exempt,  of  Roil  Atyandonwent—Offcn  of 
Finan.  Assist..  A  I.C.C.2d  1B4  (1987). 
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stay  must  be  filed  by  October  4,  1994: 
requests  for  a  public  use  condition  must 
be  filed  by  October  11.  1994;  and 
petitions  to  reopen  must  be  filed  by 
CHitober  14.  1994. 

ADDRESSES:  Send  pleadings  leferring  to 
Docket  No.  AB-55  (Sub-No.  380X)  to: 
( 1 )  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Wa.shington,  DC  20423, 
and  (2)  Charles  M.  Rosenberger,  Counsel 
for  CSXT.  500  Water  Street. 
Ijcksonviile.  PL  32202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bervl  Gordon.  (202)  927-5610.  |TDD  for 
hfarinp  impaired:  (202)  927-5721.1 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone; 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  September  7. 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
V«nion  A.  Williams, 
Actinf(  Sfcretary 

IFR  Doc  94-23087  Filed  9-16-94:  8:45  am) 
BILUNO  COM  703ft-01-P 

[Finance  Docket  No.  32570] 

The  Denver  and  Rio  Grande  Western 
Railroad  Company — Trackage  Rights 
Exemption— Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  approximately  64.94 
miles  of  overhead  trackage  rights  to  The 
Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW).  The 
trackage  rights  extend  from  former 
("iiicago.  Rock  Island  and  Pacific 
Railroad  Company  milcpost  88.84  in 
Topeka.  KS.  to  UP  milepost  3.3  m 
Kansas  City.  KS.>  The  trackage  rights 
became  effective  on  September  5.  1994.'' 


This  notice  is  filed  under  49  CFR 
1 180.2(dK7).  If  the  notice  contains  false 
or  misleading  ii\formation.  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on;  Gary  A.  Laakso.  The  Denver  and  Rio 
Grande  Western  Railroad  Company.  San 
Francisco.  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  under  Norfolk  and  Western 
Ry  Co.— Trackage  Rights— BN.  354 
I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Rv  .  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

Decided:  September  12.  1994 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Stfcrvtary 

IFR  Doc.  94-23213  Filed  9-16-94;  8:45  am) 
BILUNO  COM  1tat-W-P 


>  DRl-VV  pUn»  lo  idd  the  tiacliagp  ri|;ht>  to  a 
futurn  gram  of  tracluigv  righlj  belwiwn  Hunnglon 
tnd  Topciui.  KS.  lo  br  obldiiiod  (rom  il»  afHIiaie.  ihf 
St.  touiA  SoulbvwaMern  Kailway  Company.  I'ha 
coni)>:n>'>|  iMw  tracLafe  right*  will  rt- pUcc  uatluige 
rifihtH  UKCW  ii  Meking  lo  discontinuK  over  a 
Mi«»ourl  PkIHc  Kailnwd  Ciwnpany  lin*  tielwicn 
Merington  and  lUnaakCily.  MO.  in  The  D^nvrr and 
Hio  Grandr  Western  Railroad  Cciwpany — 
Discuiilinuanie  ol  Service — In  Dithnson,  Worn*. 
L\rin.  Osage.  Franklin.  Miatni.  and  lohnson 
Counlien.  KS  and  /arkson  County  MO.  Docke*  No 
Aa-«  |Sul>-No.  2«X).  niad  AuguM  W.  1944. 

'The  parties  plan  to  consummate  this  tranuction 
to  corraspond  wiih  the  discontinuance  effeclivo 
<l»t«  In  Docket  Na  AU-H  (Sub-Nu  29X1. 


(Docket  Mo.  AB-8  (Sub-No.  29X)1 

The  Denver  and  Rio  Grande  Western 
Railroad  Company— Discontinuance  of 
Trackage  Rights  Exemption— in 
Dickinson.  Morris,  Lyon,  Osage, 
Franklin,  Miami  and  Johnson  Counties, 
KS,  and  Jackson  County,  MO 

The  Denver  and  Rio  Grande  Western 
Railroad  Company  (DRGW)  has  filed  a 
notice  of  exemption  under  49  CFR  1 1 52 
Subpart  F — Exempt  Abandonments  and 
Discontinuance  of  Trackage  Rights  to 
discontinue  its  trackage  rights  over 
173.25  miles  of  rail  line  owned  by  the 
Missouri  Pacific  Railroad  Company 
(MP) '  between  milepost  278.39  at  or 
near  Kansas  City.  MO  and  milepost 
451.64  at  or  near  Herington,  KS,  in 
Dickinson.  Morris,  Lyon.  Osage. 
Franklin.  Miami  and  Johnson  Counties. 
KS.  and  Jackson  County.  MO  (The 
Line). 2 

DRGWs  discontinuance  of  trackage 
rights  will  allow  MP.  owmer  of  the  The 
Line,  to  consummate  abandonment  of 
the  portion  of  The  Line  pursuant  to  its 


■  The  irackdf(c  rights  were  granted  in  an 
jgrcement  be«weMi  .MP  and  URCW  in  1982. 

-I'lider  49U-R  1152  50(dM21.  the  railroad  muM 
(lie  d  verified  notice  wilt)  the  Commission  at  least 
50  day*  U-fore  the  abandonment  or  discontinuance 
is  to  tie  consummated.  The  applicant.  In  iis  vrnfiod 
notice,  indicated  a  proposed  consummation  date  of 
Uctobar  IB.  1994.  b«cauie  the  veriTied  notice  was 
not  filed  until  August  JO.  1994.  consummaticn 
should  not  have  tieen  proposed  lo  take  place  prior 
loOctotxir  19.  1994  Applicant's  raprvtentative  has 
Lonrirmed  that  the  correct  consummation  date  is  on 
or  after  Dclotwi  19.  1994. 


filing  in  Docket  No.  AB-3  (Sub-No. 
11 IX).  Missouri  Pac.  R.  Co.—Aban.— 
Osage  &■  Morris  Count..  KS.  9  I.C.C.2d 
1228(1993). 

MP  has  also  sought  to  abandon 
another  portion  of  The  Line  in  Missouri 
Pacific  Railroad  Company — 
Abandonment — in  Miami,  Franklin  and 
Osage  Counties.  KS.  Docket  No.  AB-3 
(Sub-No.  115X).  (ICC  served  Aug.  11. 
1994).  instituting  an  investigation  under 
the  modified  procedure. 

DRGW  has  certified  with  respect  to 
the  trackage  rights  involved  here  that: 
(1)  No  local  traffic  has  moved  over  the 
line  for  at  least  2  years; 

(2)  any  overhead  traffic  on  the  fine 
can  be  rerouted; 

(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  Stale 
or  local  government  entity  acting  on 
behalf  of  such  u.ser)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  tlie  2- 
year  period;  and 

(4)  the  requirements  at  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  n52.50(d)(l)  (notice  to 
governmental  agencies)  have  been  met.^ 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
19.  1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  must 
be  filed  by  September  29,  1994. 
Petitions  to  reopen  must  be  filed  by 
October  11. 1994.  with:  Office  of  the 
Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission, 
Washington.  DC  20423.* 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 
Laakso.  General  Attorney.  Southern 
Pacific  Linos,  Southern  Pacific  Buildi'ig, 
One  Market  Plaza,  room  846.  San 
Francisco.  CA  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 


Decided:  September  12. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Acting  Secretary. 
[FR  Doc.  94-23214  Filed  9-16-94:  8:45  am) 

BILLING  CODE  703S-01-P 


[Finance  Docket  No.  32572] 

Great  Western  Railway  Comfjany  of 
Iowa — Trackage  Rights  Exemption — 
CBEC  Railway,  Inc. 

CBEC  Railway,  Inc.  (CBEC),  has 
agreed  to  grant  local  trackage  rights  to 
Great  Western  Railway  Company  of 
Iowa,  L.L.C.  (GWRI),  extending  from  the 
eastern  terminus  of  the  line  and  yards 
of  the  Union  Pacific  Railroad  Company, 
Inc..  in  Council  Bluffs,  lA,  from  a  point 
at  or  near  milepost  485.5  to  a  point  at 
or  near  milepost  407.7.  a  distance  of 
approximately  5  miles  in  Pottawattamie 
County,  lA.  The  parties  expected  to 
consummate  the  transaction  on  or  after 
September  6. 1994.' 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Karl  Morell,  1101  Pennsylvania 
Ave.,  NW.,  suite  1035,  Washington,  DC 
20004. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Rv.  Co. — 
Trackage  Rights— BN.  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry..  Inc. — Lease  and  Operate.  360  I.C.C. 
653  (1980). 

Decided;  September  9, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-23215  Filed  9-16-94:  8:45  am) 
BILLING  CODE  70J5-01-P 


^  No  enviroiunenUil  or  liisioricdl  documentation 
is  required  here  under  49  CFR  1 105.6(b)(3|. 

♦  Because  this  is  a  discontinuance  proceeding 
only,  the  routine  provisions  for  trail  use/rail 
banking  or  public  use  conditions  provided  for  in 
al>andoniii«nl  proceedings  are  not  appropriate  hero. 


'  CBEC  had  filed  a  notice  of  exemption  under  49 
CFR  1150.31  for  the  acquisition  of  this  segment  of 
rail  line.  See  CBEC  Railway.  Inc. — Acquisition  and 
Operation  Exemption — Great  Western  Railway 
Company  of  Iowa,  Inc.,  Finance  Docket  No.  32453 
(ICC  served  Mar.  18,  1994).  GWRI  states  that  the 
Trackage  Rights  Agreement  was  entered  into  on 
April  29.  1994.  but  it  was  only  recently  that  CBEC 
acquired  the  involved  line  from  GWRI.  It  states  that 
as  a  condition  of  the  Purchase  Agreement.  CBEC 
agreed  to  grant  GWRI  trackage  rights  over  the  line 
once  the  sale  was  consummated. 


[Finance  Docket  No.  32420] 

The  Indiana  &  Ohio  Rail  Corp. — 
Continuance  in  Control  Exemption — 
The  Cincinnati  Terminal  Railway  Co. 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 
summary:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  et  seq.,  the  Indiana  &  Ohio  Rail 
Corp.'s  (lORC) '  continuance  in  control 
of  The  Cincinnati  Terminal  Railway  Co. 
(CTER),  through  ownership  of  all  of 
CTER's  capital  stock.  CTER  is  a  class  III 
common  carrier  that  operates  a  16.25- 
mile  line  of  railroad  and  associated 
branch  and  connecting  tracks  known  as 
the  Oasis  Line,  located  in  Cincinnati. 
Fairfax,  and  Evendale,  OH. 
DATES:  This  exemption  is  effective  on 
October  19,  1994.  Petitions  to  stay  must 
be  filed  by  September  29,  1994  and 
petitions  to  reopen  must  be  filed  by 
October  11, 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32420  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423;  and  (2) 
Petitioner's  representative:  Robert  L, 
Calhoun,  Sullivan  &  Worcester,  Suite 
1000,  1025  Connecticut  Avenue,  NW, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5610.  [TDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  Near  its 
northern  end,  CTER's  Oasis  Line 
connects  with  the  Indiana  &  Ohio 
Railway  Company  (lORY),  a  wholly 
owned  subsidiary  of  lORC,  and,  at  its 
northern  end,  with  Conrail.  From  its 
northern  end,  the  line  runs  in  a  loop 
south  and  west  through  Cincinnati,  OH. 
where  it  cormects  with  a  line  of  the 
Norfolk  &  Western  Railway  Company 
(N&W).  CTER  entered  into  a  track  lease 
agreement  with  N&W.^  As  a  result, 
CTER  connects  with  another  carrier,  the 
Central  Railroad  Conlpany  of  Indiana 
(CIND).  The  Indiana  and  Ohio  Raihoad 
Company  (INOH),  also  controlled  by 
lORC,  has  trackage  rights  over  CIND.^ 
Control  of  CTER  by  lORC  will  permit 
the  coordination  of  the  operations  and 
services  of  INOH,  lORY,  and  CTER.  The 


'  lORC  is  a  non-carrier  that  controls,  with  the 
Commission's  approval,  four  other  railroads. 

'  The  Cincinnati  Terminal  Railway  Co. — l-ease 
Exemption — Norfolk  &  Western  Railway  Company. 
Finance  Docket  No.  32519  (ICC  served  Aug.  31, 
1994). 

'  See  The  Indiana  and  Ohio  Railroad  Company. 
Inc.— Trackage  Rights  Exemption— The  Central 
Railroad  Company  of  Indiana,  Finance  Docket  No. 
32350  (ICC  served  Nov.  10,  1993). 


combined  INOH-CTER-IORY  operation 
will  provide  a  through  connection  to 
Conrail  that  will  eliminate  the  need  to 
rely  on  an  intermediate  switch. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to.  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone:  (202)  289-^357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  service  (202) 
927-5721.] 

Decided:  September  7, 1994. 

By  the  Commission.  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Coramis<;ioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc.  94-23085  Filed  9-1&-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  94-67; 
Exemption  Application  No.  D-9646,  et  al.J 

Grant  of  Individual  Exe-rptions;  The 
Bally  Manufacturing  Corporation,  etal. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  b«^ 
held  (where  appropriate).  The 
applicants  have  represented  that  thi  > 
have  complied  with  the  requiremeni.-.  oi 


K^A. 


I  Vr,l    >iQ    No    lan  /  Mondav.  Seutember  19,  1994  /  Notices 


r^rtur-jl       I?cui;<7tnr      /      \7n\        C^Q        Kin        1  fift      /     \A,- 


>A^, 


Cf^T~.tAT-nVxM«.    in      1  na>i     /    KT.-kf:^>Mfl» 


A-jnAn 


..gi6 
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the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31,  1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978(43  FR  47713,  October  17, 
1978)  transferred  the  authoriry  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  soc-tion  40ft(a)  nf 
the  Act  and/or  section  4975(c)(2)  of  the 
Cndn  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings; 

(a)  The  exemptions  are 
admini-stratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
l)enoficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

The  Bally  Manufacturing  Corporation. 
Rally's  Employee  Savings  Trust  for 
Administrative  Employees,  et  al.  (the 
Plans).  Located  in  Chicago,  IL 

IProhibited  Transaction  Exemption  94-67. 
Application  No*.  D-9646  and  I>-9M7| 

Exemption 

The  restrictions  of  sections  4U6(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Cotie.  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to  (1)  the 
advance  of  funds  (the  Advances)  to  the 
master  trust  which  was  estahlish»nl  to 
hold  the  assets  of  the  Plans  (the  Master 
Trust)  by  Bally  Manufacturing 
Corporation  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plans  and 
the  Master  Trust,  and  (2)  the  Master 
Trust  s  potential  repayment  of  the 
Advances  upon  the  receipt  by  the 
Master  Tnist  of  payments  under  two 
guaranteed  investment  contracts  (the 
C;iCs)  issued  by  Executive  Life 
Insurance  Company  (Executive  Life): 
provided  the  following  conditions  aiv 
satisfied; 

(A)  No  interest  or  expenses  are  paid 
by  the  Plans  in  connection  with  the 
transaction: 

(B)  The  Advances  will  be  repaid  only 
out  of  amounts  paid  to  the  Master  Trust 
by  Executive  Life,  its  successors,  or  any 
i<iher  responsible  third  party:  and 


(C)  Repayment  of  the  Advances  is 
waived  with  respect  to  the  amount  by 
which  the  Advances  exceed  GIC 
proceeds. 

Comments 

In  the  Notice  of  Proposed  Exemption, 
the  Department  invited  all  interested 
personsto  submit  written  comments 
and  requests  for  a  bearing  on  the 
exemption.  All  comments  and  requests 
for  hearing  were  due  by  September  10. 
1994.  The  Department  received  two 
written  comments  and  there  were  no 
requests  for  a  hearing.  Both 
commentators  were  in  favor  of  the 
exemption  and  urged  the  Department  to 
allow  the  Employer  to  make  the 
Advances  so  that  participants  could 
receive  distribution  of  their  Plan 
benefits. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
27.  1994  at  59  FR  38209 
FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-6971.  (This  is  not 
a  toll-free  number.) 

Profit  Sharing  Plan  for  Employees  of 
Lewis-(>ale  Clinic.  Inc.  (the  Plan). 
Loiated  in  Salem.  Virginia 

IProhibited  Transaction  Exemption  94-«8; 
F.xeinption  Application  No.  D-9654| 

Exemption 

The  resUictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  (the  Sale)  of  certain 
shares  of  stock  (the  Shares)  from  certain 
individually-directed  accounts  in  the 
Plan  (the  Accounts)  to  Lewis-Gale 
Clinic.  Inc.  (the  CUnic).  a  party  in 
interest  with  respect  to  the  Plan. 

This  exemption  is  conditioned  on  the 
f{)ili)wing  requirements:  (1)  the  terms 
and  conditions  of  the  Sale  are  at  least  as 
favorable  to  the  Accounts  as  those 
obtainable  in  an  arm's  length 
trarviaction  with  an  unrelated  party;  (2) 
the  Sale  is  a  one-time  cash  transaction; 

(3)  the  Accounts  are  not  required  to  pay 
any  commissions,  costs  or  other 
expenses  in  connection  with  the  Sale; 

(4)  the  Sales  price  for  the  Shares  is 
based  upon  their  fair  market  value  as 
determined  by  a  qualified,  independent 
appraiser;  and  (5)  within  ninety  days  of 
the  publication  in  the  Federal  Register 
of  the  grant  of  this  exemption,  the  Clinic 
files  Forms  5330  with  the  Internal 
Revenue  Service  and  pays  all  applicable 


excise  taxes  due  with  respect  to  past 
prohibited  transactions. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
27.  1994.  at  59  FR  38206. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  loll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  sc>ction 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reheve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  e.xemptions 
does  not  apply  and  the  general  fiduciar>- 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  dcxis 
it  affect  the  requirement  of  section 
401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthennore.  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  tran.sactions.  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 


Signed  at  Washington.  D.C.  this  14th  day 
of  September.  1994. 

Ivan  Strasfeid, 

Director  of  Exemption  DetfTminationt: 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
rpR  Doc.  94-23120  Filed  9-16-94;  8:45  am) 
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[AoDllcation  No.  D-9178.  et  a!.] 

Proposed  Exemptions;  Banque 
Panbas  (the  Bank)  and  Panbas  Asset 
Management,  Inc.  (the  Manager, 
collectively  the  Applicants) 

AGENCY:  Pension  and  Welfare  Benefits 

administration.  Labor. 

ACnON:  Notice  of  piroposed  exemptions. 

NUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  arc  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act. 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  bearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person  s 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hjsaring  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
pre.scnted  at  the  hearing. 
ADDRESS:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration. 
Office  of  Exemption  Detenninations. 
Room  N-5649.  U.S.  Department  of 
Labor.  200  Cx)nstitution  Avenue.  N.W.. 
Washington,  D.C  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  E.xemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 


Administration,  U.S.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836.  32847.  August  10.  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the  Secretar)' 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Banque  Paribas  (the  Bank)  and  Paribas 
Asset  .Management,  Inc.,  (the  Manager; 
collectively,  the  Applicants),  Located, 
respectively,  in  Paris,  France  and  New 
York,  New  York 

(.Application  Nos.  D-9178  and  D-91791 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authorit>'  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  proposed  guarantee  by  the  Bank 
to  an  employee  benefit  plan  that  retains 
the  Manager  as  investment  manager  for 
such  plan  (the  Plan)  of  the  value  of  the 
Plan's  principal  investment  with  the 


Manager,  pixjvided  that  each  of  the 
following  conditions  is  satisfied:  (1)  the 
fiduciaries  of  the  Plan  who  are 
responsible  for  the  selection  and 
retention  of  the  Manager  as  investment 
manager  for  the  Plan,  and  for  the 
selection  of  the  guarantee  from  the 
Bank,  are  independent  of  the  Manager, 
the  Bank,  and  their  affiliates;  (2)  no 
separate  fee  or  remuneration  is  payable 
by  the  Plan  or  any  other  person  to  the 
Manager,  the  Barik,  or  any  of  their 
afBliates  for  the  guarantee;  (3)  the  Plan 
is  entitled  to  cancel  the  investment 
management  agreement  with  the 
Manager,  and/or  the  guarantee  provided 
by  the  Bank,  at  any  time  upon 
reasonable  notice;  (4)  the  Agreement 
between  each  Plan  and  the  Manager  and 
the  Bank  will  be  amended  to  provide 
that,  for  purposes  of  enforcing  the 
Banks  guarantee,  the  determination  of 
the  value  of  a  Plan's  assets  under  the 
Manager's  investment  management  at 
any  relevant  time  shall  be  made 
pursuant  to  objective  standards 
determined  jointly  by  the  Manager  and 
the  Plan's  custodian,  which  is  the  bank 
or  other  entity  holding  the  assets  of  the 
Plan  or  other  Plan  fiduciary  responsible 
for  causing  the  Plan  to  enter  into  the 
.Agreement;  (5)  however,  if  the  Manager 
and  the  Plan's  custodian  are  unable  to 
agree  as  to  the  value  of  the  Plan's 
account,  they  will  jointly  select  a 
qualified  appraiser  to  make  this 
determination;  if  they  are  imable  to 
agree  on  an  appraiser,  the  Manager  and 
the  Plan's  custodian  will  each  select  a 
qualified  appraiser  and  the  value  will  be 
determined  by  mutual  agreement  of 
such  appraisers  or,  if  they  cannot  agree, 
by  a  third  qualified  appraiser  designated 
by  the  two  appraisers,  and  all  such 
appraisers  will  be  independent  of  the 
Manager;  and  (6)  the  investment 
management  agreement  between  each 
Plan  and  the  Manager  and  the  Bank  will 
provide  (a)  that  income  from  any 
lending  from  a  Plan's  account  will  be 
credited  to  the  Plan's  account  and  not 
to  the  Manager's  account,  and  (b)  that 
no  lending  of  this  type  will  occur  under 
circumstances  where  the  borrower  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  Plan  unless  the 
conditions  of  Prohibited  Transaction 
Exemptions  81-6  (52  FR  18754,  Mav  19. 
1987)  and  82-63  (47  FR  14084.  April  6. 
1982.  as  corrected  by  47  FR  16437,  April 
16. 1982))  are  satisfied. 

For  purposes  of  this  proposed 
exemption,  the  term  "affiliate"  of 
another  person  means  any  person 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controlling, 
controlled  by.  or  uiuler  common  control 
w  ith  such  person,  provided  that  the 
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Manager  shall  not  be  deei:  (filiate 

of  another  penwn  solely  becaustj  the 
Manager  has  investment  management 
authority  or  discretion  over  the  assets  of 
the  other  person.  For  purposes  of  the 
foregoing,  the  term  "conlror'  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual.  Further,  for  purposes  of  this 
proposed  exemption,  a  Flan  fuluciary 
shall  be  deemed  "independent"  of  a 
pijrson  only  if:  (1)  the  fiduciary  is  not  an 
affiliate,  as  defined  above,  of  such 
p«!rson;  and  (2)  the  fiduciary  has  no 
other  relationship  to  or  interest  in  such 
persons  that  might  affect  the  exercise  of 
such  fiduciary's  best  judgment  as  a 
fiduciary.      '—^ 

Summary  of  Facts  and  Representations 

1.  The  Bank  is  a  bank  organized  under 
the  laws  of  the  Republic  of  France  and 
is  a  subsidiary  of  Compagnie  Financiere 
do  Paribas.  represented  to  be  one  of  the 
world's  leading  banking  and  financial 
groups.  The  Bank,  through  its 
subsidiaries,  branches  and  offices, 
operates  in  over  60  countries,  including 
the  United  States,  spanning  the  whole 
range  of  banking  activities.  The  Bank's 
operations  are  structured  in  four 
principal  groups:  corporate  banking, 
capital  markets,  corporate  advisory 
services,  and  investment  management 
As  of  December  31,  1990.  the  Bank's 
consolidated  assets  totalled 
approximately  FF  568  billion  (IS  $1 1 1 
billion),  with  consumer  loans  totalling 
approximately  FF  176  billion  (US  $34 
billion)  and  customer  deposits  totalling 
approximately  FF  228  billion  (tJS  $44 
billion). 

2.  The  Manager,  a  corporation 
organized  under  the  laws  of  the  .State  of 
Dtilaware  and  an  indire<:t  wholly  owned 
subsidiary  of  the  Bank,  is  responsible 
for  defining  the  Bank's  overall 
investment  objectives  and  managing  its 
pooled  investment  products  (including 
specialized  country  or  regional  funds, 
diversified  growth  and  income  funds, 
and  fixed  income  funds).  Worldwide, 
the  Manager  and  the  Bank's  institutional 
management  team  had  total  assets  under 
management  of  almost  FF  55  billion  (U.S 
$11  billion)  at  the  1990  year  end.  The 
Manager  is  a  registered  investment 
advis»^r  under  the  Investment  Advisers 
Act  of  1940  (the  Advisers  Act)  and, 
according  to  the  Applicants,  qualifies  as 
an  investment  manager  under  section 
3(38)  of  the  Act. '  The  Manager's 
principal  business  activity  in  the  United 
States  is  the  provision  of  investment 


■  Th«  Drpdrlment  expratses  no  opinion  heroin  as 
to  whalher  ur  not  the  Manager  qunlifia*  a*  an 
invoslnienl  cruiuger  under  »et;lii);.  i(18)  of  the  Act. 


management  services  for  various  clients, 
including  the  trustees  or  other 
fiduciaries  of  plans  governed  by  the  Act. 
The  Manager  currently  serves  in  such 
capacity  with  respect  to  five  U.S. -based 
clients,  including  three  Plans,  involving 
approximately  US  $190  million  in  assets 
under  management  (including 
approximately  US  $85  million  of  Plan 
assets).  The  investment  media  in  which 
the  Manager  will  invest  a  Plan's  assets 
is  generally  subject  to  specific 
investment  guidelines  and  restrictions 
prescribed  by  the  Plan  fiduciaries,  but 
may  include  fixed  income  instruments 
(such  as  bonds,  mortgage-backed 
securities.  Treasury  bills,  and 
commercial  paper),  options  on  fixed 
income  securities,  forward  rate 
agreements,  floating  rate  notes,  and 
currency  hedging  instruments. 
According  to  the  applicant  fixed  income 
related  instruments  are  intended  to  be 
used  as  a  hedge  or  as  an  alternative  to 
bonds. 

3.  The  Manager  and  the  Bank  have 
entered  into  investment  management 
agreements  with  certain  non-Plan 
clients  which  provide  that  the  Bank  will 
guarantee  the  value  of  the  client's  initial 
principal  investment,  if  the  client  does 
not  cancel  the  agreement  before  the  first 
anniversary  of  its  effective  date  and  not 
over  50  percent  of  such  investment  has 
been  withdrawn  by  that  date. 
Mechanically,  the  Bank  would 
contribute  its  own  funds  to  the  client's 
account  with  the  Manager,  for 
distribution  to  the  client,  in  the  event 
the  client  elected  to  cancel  the 
agreement  or  to  withdraw  funds  from 
the  account  at  a  time  when  the  value  of 
such  account  was  less  than  the  amount 
of  the  client's  principal  investment 
therein.  Such  agreements  terminate  after 
one  year,  subject  to  renewal  by  written 
agreement  of  the  parties  thereto. 

4.  The  Manager  and  the  Bank  would 
like  to  offer  a  similar  guarantee  to  the 
Manager's  Plan  clients.  The  parties  to 
the  investment  management  agreement 
(the  Agreement)  would  be  the  Bank,  the 
Manager,  and  the  Plan  client.  Section 
6.1  of  the  prototype  Agreement  provides 
that  the  Bank  unconditionally 
guarantees  the  return  to  the  client  at  the 
termination  of  the  Agreement  of  an 
amount  equal  to  the  amount  invested  by 
the  client  (the  Qualifying  Deposit)  under 
the  Agreement  (either  initially  or  after 
the  date  of  any  renewal  of  the 
Agreement).  Qualifying  Deposit  means 
any  amount  invested  by  the  client  not 
more  than  half  of  which  is  withdrawn 
before  the  first  anniversary  of  the  date 
of  the  Agreement  (or,  in  the  case  of  a 
renewal  of  the  Agreement,  not  more 
than  half  of  which  is  withdrawn  before 
the  first  anniversary  of  the  date  of  such 


renewal).  However,  pursuant  to  section 
6.2  of  the  Agreement,  the  above 
mentioned  guarantee  (the  Guarantee) 
does  not  apply  if  the  client  terminates 
the  Agreement  before  such  first 
anniversary.  The  Guarantee  does  apply, 
however,  to  any  principal  withdrawn  by 
the  client  if  (and  after):  (i)  the  credit 
rating  assigned  to  the  Bank's  unsecured 
unsubordinated  debt  securities  by  either 
Standard  and  Poor's  Corporation  or 
Moody's  Investors  Service,  Inc.  is 
reduced  below  AA-  or  Aa3,  respectively; 
or  (ii)  the  Manager  or  the  Bank  notifies 
the  client  that  the  Agreement  will 
terminate  prior  to  its  agreed  upon  term 
There  is  no  time  period  limiting  the 
application  of  the  Guarantee  with 
respect  to  the  circumstances  described 
in  (i)  and  (ii).  above. 

The  applicant  states  that  if  a  client 
were  to  deposit  additional  amounts 
under  the  Agreement  after  the  date  of 
the  initial  Qualifying  Deposit  but  before 
the  first  anniversary  of  the  date  of  the 
Agreement  (or  before  the  first 
anniversary  of  any  renewal  of  the 
Agreement),  such  additional  deposits 
would  also  be  guaranteed  by  the  Bank, 
but  such  additional  deposits  would  be 
subject  to  the  same  one-year  holding 
period  requirement  (measured  from  the 
date  of  such  additional  deposit)  for  the 
Guarantee  to  apply. 

Section  6.1  ofthe  Agreement  further 
provides  that  if,  at  the  termination  of  the 
Agreement,  the  client  has  not  received 
an  amount  equal  to  its  Qualifying 
Deposit,  the  Bank  shall,  upon  written 
demand  by  the  client,  pay  to  the  client 
the  entire  unpaid  principal  balance  of 
such  Qualifying  Deposit.  This  section 
permits  the  client  to  withdraw  up  to 
half  of  the  Qualifying  Deposit  at  any 
time  subject  to  two  weeks  advance 
written  notice.  However,  if  at  the  time 
of  such  partial  withdrawal  the  net  asset 
value  of  the  portfolio  is  lower  than  the 
Qualifying  Deposit,  section  6.1  ofthe 
Agreement  provides  that  the  Guarantee 
shall  be  reduced  by  a  proportion  equal 
to  the  amount  of  such  withdrawal 
divided  by  the  net  asset  value  of  the 
portfolio  at  that  time.  If  at  the  time  of 
the  withdrawal  the  net  asset  value  ofthe 
portfolio  is  higher  than  the  Qualifying 
Deposit,  the  Guarantee  shall  be  reduced 
by  a  proportion  equal  to  the  amount  of 
such  withdrawal  divided  by  the 
Qualifying  Deposit. 

The  applicant  has  provided  three 
examples  illustrating  how  the  Guarantee 
operates  in  the  case  of  partial 
withdrawals  when  the  net  asset  value  of 
the  portfolio  has  (1)  decreased,  (2)  not 
changed,  and  (3)  increased.  All  three 
examples  assume  a  Qualifying  Deposit 
of  $20  million  and  a  withdrawal  of  Si  0 
million  after  the  one-year  period 


mentioned  above.  In  the  first  example, 
the  net  asset  value  ofthe  Qualifying 
Deposit  had  fallen  to  $15  million  at  the 
withdrawal  date,  leaving  only  $5 
million  (in  net  asset  value)  after  the 
withdrawal.  In  this  example,  the 
Guarantee  would  be  reduced  by  67% 
(i.e..  $10  million  withdrawn  divided  by 
$15  million  pre-withdrawal  net  asset 
value  at  lime  of  withdrawal).  Therefore, 
although  $5  million  would  be  the  total 
net  asset  value  remaining  in  the  client's 
account  under  the  Agreement  after  the 
$10  million  withdrawal,  the  Guarantee 
would  apply  to  $6,666,667  ofthe 
Qualifying  Deposit  (i.e.,  33%  ofthe  $20 
million  Qualifying  Deposit). 

In  the  second  example,  the  net  asset 
value  ofthe  Qualifying  Deposit 
remained  at  $20  million  at  the 
withdrawal  date,  leaving  $10  million  (in 
net  asset  value)  after  the  withdrawal.  In 
this  example,  the  Guarantee  would  be 
reduced  by  50%  (i.e..  $10  million 
withdrawn  divided  by  $20  million  pre- 
withdrawal  net  asset  value  at  time  of 
withdrawal).  Therefore,  $10  million 
would  be  the  total  net  asset  value 
remaining  in  the  client's  account  under 
the  Agreement  after  the  $10  million 
withdrawal,  and  the  Guarantee  would 
apply  to  $10  million  ofthe  Qualifying 
Deposit  (i.e..  50%  ofthe  $20  million 
Qualifying  Deposit). 

In  the  third  example,  the  net  asset 
value  ofthe  Qualifying  Deposit  had 
risen  to  $25  million  at  the  withdrawal 
date,  leaving  $15  million  (in  net  asset 
value)  after  the  withdrawal.  In  this 
example,  the  Guarantee  would  be 
reduced  by  50%  (i.e..  $10  million 
withdrawn  divided  by  the  $20  million 
Qualifying  Deposit).  Thus,  although  $15 
million  would  be  the  total  net  asset 
value  remaining  in  the  client's  account 
under  .he  Agreement  after  the  $10 
million  withdrawal,  the  Guarantee 
would  apply  to  $10  million  ofthe 
Qualifying  Deposit. 

Income  on  the  account  would  not  be 
currently  distributed  to  the  client. 
Rather,  income  would  be  held  in  the 
account  until  termination  ofthe 
Agreement  and  may  become  part  of  a 
new  Qualifying  Deposit  upon  renewal  of 
the  Agreement.  As  discussed  above,  it  is 
anticipated  most  Agreements  would 
have  a  renewable  term  of  one  year. 

5.  The  applicant  states  that  the 
investment  management  fee  negotiated 
by  the  Manager  with  eacii  of  its  clients 
does  not  change  by  reason  of  the  Bank's 
Guarantee.  The  applicant  represents  that 
the  Manager  offers  the  client  two 
management  fees:  a  combined 
arrangement  or  a  base  fee  onlv.  The 
combined  arrangement  includes  (a)  a 
fixed  fee  of  0.30%  per  annum  ofthe  net 
asset  value  ofthe  chent's  portfolio. 


payable  quarterly  in  arrears  based  on  the 
net  asset  value  of  the  client's  portfolio 
as  of  the  end  of  the  quarter  (adjusted  for 
additional  withdrawals)  and  (b)  a 
performance  schedule  fee  equal  to  25% 
of  an  amoimt  equal  to  the  aggregate  net 
realized  and  unrealized  appreciation  in 
the  value  ofthe  assets  in  tlie  client's 
portfolio  (including  net  investment 
income)  in  excess  of  a  benchmark  (the 
Benchmark)  equal  to  the  U.S.  3-month 
Treasur>-  bill  rate  plus  100  basis  points.  ^ 

The  performance  schedule  fiee  is 
assessed  and  billed  on  the  one-year 
anniversary  of  the  date  of  the  Agreement 
and  at  the  end  of  each  calendar  quarter 
thereafter  during  the  term  ofthe 
Agreement,  which  may  be  renewed  by 
written  agreement  of  the  parties.  Each 
assessment  ef  the  performance  fee  is 
based  on  the  performance  of  the  client's 
portfolio  over  the  12  months  ending  on 
the  last  day  of  the  period  for  which  the 
fee  is  being  paid.  If  the  Agreement 
terminates  at  a  time  other  than  at  the 
end  of  a  calendar  quarter,  the 
performance  fee  for  such  quarter  is 
payable  upon  termination,  based  on  the 
performance  ofthe  client's  portfolio 
over  the  12  months  ending  on  the 
termination  date. 

The  Benchmark  is  calculated  using 
the  average  ofthe  U.S.  3-month 
Treasury  bill  rate  on  the  first  and  last 
day  of  each  quarter  within  the  12-month 
period  in  question.  In  calculating  the 
performance  fee,  the  basis  for 
determining  the  amount  of  appreciation 
is  the  starting  value  of  the  assets  in  the 
client's  portfolio  at  the  beginning  of  the 
12-monLh  period.  Even'  time  a 
performance  fee  is  paid  out.  the  basis  for 
assessing  the  performance  is  adjusted  to 
reflect  the  net  asset  value  after  such  fee 
payment.  According  to  section  4.4  ofthe 
Agreement,  any  underperformance  in  a 
given  quarter  must  be  made  up  before 
any  new  performance  fees  are  payable. 


'The  applicant  represents  that  the  perfon  lance 
schedule  fee  component  ofthe  combined 
arrangement  will  1>b  substantially  the  same  in  all 
material  respects  as  the  performance  fee 
a.'rariKement  described  in  advisory  opinion  letter 
86-21 A  issued  by  the  Department  on  August  29. 
1986.  That  letter  concerns  the  payment  of  mcentive 
comppjisation  to  Batterymarch  Financial 
Management  by  employee  benefit  plaiu. 

The  Department  expressed  its  view  that,  based  on 
the  representations  contained  in  the  Batterymarch 
submissions,  the  payment  of  an  incentive  fee  to 
Batterymarch  pursuant  to  the  arrangement 
described  therein  would  not,  in  it.self.  constitute 
violations  of  s^aions  406{bKl)  or  406(b)(2)  ofthe 
Act.  The  Department  noted,  however,  that,  because 
violations  of  sections  40t>(b)(l)  and  406fb)(2)  could 
occur  in  the  course  of  the  provision  of  servicec  by 
Batterymarch.  the  Department  was  not  prepared  to 
rule  that  the  described  arrangement,  in  ope'ation, 
wouio  not  violate  those  sections.  In  any  event,  the 
relief  provided  by  this  e.teniption  does  not  extend 
to  the  receipt  of  fees  by  the  Manager  pursuant  to 
the  above  performance  schedule. 


Section  4.4  ofthe  Agreements 
currently  in  effect  with  non-Plan  clients 
states  that  the  valuation  of  the 
performance  ofthe  account  will  be 
provided  by  the  Manager:  however,  the 
applicant  represents  that  this  section 
will  be  amended  to  provide  that  the 
valuation  of  the  performance  of  the 
account  will  be  jointly  determined  by 
the  Manager  and  the  Plan's  custodian, 
which  is  the  bank  or  other  entitv 
holding  the  assets  of  the  Plan  or  other 
Plan  fiduciarj'  responsible  for  causing 
the  Plan  to  enter  into  the  Agreement. 
The  applicant  further  represents  that,  if 
the  Manager  and  the  Plan's  custodian 
are  unable  to  agree  as  to  the  value  of  the 
Plan's  account,  they  will  jointly  select  a 
qualified  appraiser  to  make  this 
determination.  If  they  arc  unable  to 
agree  on  an  appraiser,  the  Manager  and 
the  Plan's  custodian  will  each  select  a 
qualified  appraiser  and  the  value  will  be 
determined  by  mutual  agreement  of 
such  appraisers  or.  if  they  cannot  agree, 
by  a  third  qualified  appraiser  designated 
by  the  two  appraisers.  All  such 
appraisers  will  be  independent  of  the 
Manager. 

Under  the  alternative  arrangement, 
tlie  client  pays  only  a  fixed  fee  equal  to 
0.40%  per  annum  of  the  net  asset  value 
of  the  portfolio,  payable  quarterly  in 
arrears  based  on  the  net  asset  value  of 
the  portfolio  as  of  the  end  of  the  quarter, 
adjusted  for  additional  withdrawals. 

The  apphcant  represents  that  the  fees 
are  disclosed  in  information  materials 
furnished  to  the  chent.  including  the 
presentation  flip  book  and  the 
distributors'  product  overview  letter. 
The  applicant  represents  that  the 
Manager's  fees  under  the  Agreement  are 
competitive  with  the  fees  charged  by 
competitors  offering  no  guarantee. 

6.  As  stated,  the  Manager  and  the 
Bank  would  like  to  offer  the  same 
Guarantee  to  the  Manager's  Plan  clients 
which  are  not  investing  in  pooled  funds. 
The  Plan  fiduciaries  would  not  be 
required  to  select  the  Guarantee,  or  if 
selected  such  fiduciaries  would  still 
retain  the  right  to  cancel  the  investment 
management  agreement  or  the 
Guarantee  feature  at  any  time  upon 
reasonable  prior  notice,  A  Plan  will  be 
permitted  to  cancel  the  investment 
management  agreement  with  the 
Manager  on  30  days'  prior  notice.  In 
addition,  a  Plan  will  be  permitted  to 
cancel  the  Guarantee  immediately  upon 
notice  of  cancellation  being  given;  that 
is,  no  period  of  advance  notice  will  be 
required  for  cancellation  of  tlie 
Guarantee.  No  separate  fee  or 
remuneration  would  be  paid  by  the  Plan 
or  any  other  person  to  the  Manager,  the 
Bank,  or  any  of  their  affiliates  for  the 
Guarantee,  The  same  negotiated 
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iiiv, -.iiuent  management  fees  would  be 
charged  by  the  Manager  whether  or  not 
the  Plan  fiduciaries  accept  the  Bank's 
Guarantee. 

For  purposes  of  determining  when  the 
Guarantee  would  be  enforced,  and  in 
what  amount,  records  will  be  kept  by 
both  the  Manager  and  the  Plan's 
custodian.  The  applicant  represents  that 
the  Plan's  custodian  has  no  relationship 
to  the  Bank,  the  Manager,  and  its 
affiliates.  The  records  of  these  two 
parties  will  be  reconciled  monthly.  The 
applicant  represents  that  in  determining 
the  value  of  the  Plan's  account,  the 
value  of  a  security  will  initially  be 
determined  by  the  Plan's  custodian.  The 
value  will  then  be  checked  by  the 
Manager  using  the  following  sources 
depending  on  the  sector  and  the  markets 
in  which  the  security  is  trading:  the 
closing  price  shown  on  the  Reuters  and/ 
or  Bloomberg  screens;  or  if  the  security 
is  not  so  displayed,  mid-market  prices 
obtained  from  at  least  two  brokers  with 
these  prices  then  being  averaged.  If  the 
value  as  so  determined  by  the  Manager 
is  not  significantly  different  from  the 
value  determined  by  the  Plan's 
custodian,  the  latter  value  will  be  used 
If  there  is  a  significant  difference,  the 
Manager  will  consult  with  the  Plan's 
custodian  in  order  to  reach  a  mutually 
agreeable  valuation.  Thus,  the  final 
value  of  the  Plan's  account  is 
determined  jointly. by  the  Manager  and 
the  Plan's  custodian.  However,  it  is 
represented  that,  if  the  Manager  and  the 
Plan's  custodian  are  unable  to  agree  as 
to  the  value  of  the  Plan's  account,  they 
will  jointly  select  a  qualified  appraiser 
to  make  this  determination.  If  they  are 
unable  to  agree  on  an  appraiser,  the 
Manager  and  the  Plan's  custodian  will 
each  select  a  qualified  appraiser  and  the 
value  will  be  determined  by  mutual 
agreement  of  such  appraisers  or,  if  they 
cannot  agree,  by  a  third  qualified 
appraiser  designated  by  the  two 
appraisers.  All  such  appraisers  will  b«! 
independent  of  the  Manager. 

7.  Section  7  of  the  Agreement 
currently  in  cHccX  with  non-Plan  clients 
permits  the  Manager  to  lund  the 
securities  held  in  the  portfolio  and  to 
receive  income  from  this  process  for  its 
own  account.  However,  this  section  also 
provides  that  any  such  lending  by  the 
Manager  shall  be  entirely  at  the 
Manager's  own  risk  and  that  the 
Manager  shall  indemnify  the  client  for 
any  loss  sustained  by  the  portfolio  as  a 
result  of  such  activities.  The  applicant 
repres«!nls  that  this  section  of  the 
Agreement  will  be  amended  to  provide 
(a)  that  income  from  any  such  lending 
from  a  Plan's  account  will  be  credited 
lo  the  Plan's  account  ami  not  to  the 
Manager's  account,  and  [h]  that  no 


lending  of  this  type  will  occur  under 
circumstances  where  the  borrower  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  Plan  unless  the 
conditions  of  Prohibited  Transaction 
Exemptions  81-6  (52  FR  18754,  May  19. 
1987)  and  82-63  (47  FR  14084.  April  6. 
1982,  as  corrected  by  47  FR  16437,  April 
16,  1982)  are  satisfied. 

8.  The  Applicants  assert  that  by 
entering  into  an  arrangement  with  the 
Manager  and  the  Bank  containing  the 
proposed  Guarantee,  a  Plan  would 
receive  protection  against  the  risk  of  any 
loss  in  the  value  of  its  investment, 
provided  by  the  proposed  Guarantee, 
while  also  enjoying  the  benefit  of 
potential  income  and  gains  realized  by 
the  Manager's  individually  tailored, 
active  management  of  the  Plan  assets 
covered  by  the  investm«nt  management 
agreement.  They  represent  that  these 
advantages  are  substantially  similar  to 
the  benefits  that  may  be  achieved  by  so- 
called  "managed  guaranteed  investment 
contracts"  and  similar  investment 
products  currently  offered  by  certain 
insurance  companies  and  banks.  The 
Applicants  state  that  since  the  terms 
ami  conditions  of  the  investment 
management  serv  ices  provided  by  the 
Manager  to  its  clients  are  subject  to 
regulation  by  the  Securities  and 
E.xchange  Commission  under  the 
Advisers  Act,  and  since  the  Bank  must 
account  for  the  Guarantee  on  its  books 
and  records  in  the  same  manner  as  any 
other  Guarantee  issued  in  the  course  of 
its  banking  business  subject  to  the 
regulation  of  the  French  banking 
authorities  (as  well  as  the  regulation  of 
Itanking  authorities  in  other  countries, 
including  the  United  States,  in  which 
the  Bank  maintains  banking  operations 
through  its  subsidiaries,  branches,  and 
offices),  substantial  regulatory  oversight 
exists  to  ensure  protection  of  the  rights 
of  Plans  and  their  participants  and 
beneficiaries  with  respect  to  the 
Guarantee. 

By  letter  dated  March  23,  1992,  lean- 
Pierre  Mattout,  Head  of  the  Bank's  Legal 
Department,  stated  his  opinion  that  the 
Guarantee  constitutes  a  valid  and  legally 
binding  obligation  of  the  Bank.  The 
applicant  points  out  that  as  the  Bank 
has  a  branch  doing  business  in  the 
United  States,  the  Bank  is  subject  to  the 
jurisdiction  of  the  courts  of  the  United 
States  and  a  Plan  could  bring  an  action 
against  the  Bank  in  the  courts  of  the 
United  Stales  to  enforce  the  Guarantee. 
By  letter  dated  September  15,  1993.  the 
attorney  representing  the  applicant  with 
respect  to  the  exemption  application, 
explains  that  the  Guarantee,  a  contract 
right  created  pursuant  to  the  Agreement, 
would  be  a  client  Plan  asset.  He  states 
that  the  B.ink  is  subject  to  the 


jurisdiction  of  the  courts  of  the  United 
States  and  that  a  plan  could  bring  an 
action  against  the  Bank  in  the  district 
courts  of  the  United  States  to  enforce 
the  Guarantee.  He  expresses  the  opinion 
that  for  these  reasons,  the  indicia  of 
ownership  of  this  contract  right  (the 
Guarantee)  would  be  maintained  within 
the  jurisdiction  of  the  district  courts  of 
the  United  States,  consistent  with  the 
requirements  of  29  CFR  2550.404b-l. » 

9.  Although  the  Applicants  anticipate 
that  the  proposed  Guarantee  would  be 
provided  principally  to  plans  sponsored 
by  major  corporations,  generally  with 
assets  of  at  least  US  $200  million  for 
each  such  plan,  the  Bank  and  the 
Manager  wish  to  be  able  to  offer  the 
proposed  Guarantee  to  any  plan 
investing  its  assets  with  the  Manager 
(but  not  investing  in  pooled  funds) 
pursuant  to  an  investment  management 
agreement  providing  for  such 
Guarantee,  but  only  if  the  plan 
fiduciaries  responsible  for  making  the 
decisions  (1)  to  select  and  retain  the 
Manager  as  investment  Manager,  and  (2) 
to  select  the  Guarantee,  are  independent 
of  the  Bank,  the  Manager,  and  their 
affiliates.  The  Applicants  represent  that 
they  do  not  presently  know  the  identity 
of  any  plan  that  may  select  the  Manager 
as  investment  manager  and  thereby  may 
receive  the  Guarantee  from  the  Bank 
under  the  applicable  investment 
management  agreement.  The  Applicants 
will  bear  all  costs  in  connection  with 
the  filing  of  this  exemption  application. 

10.  In  summary,  the  Applicants 
represent  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because:  (a) 
the  proposed  transaction  will  enable  a 
Plan  to  receive  protection  against  the 
risk  of  any  loss  in  the  value  of  its 
investment  in  the  Portfolio  while  also 
enjoying  the  benefit  of  potential  income 
and  gains  realized  by  the  Manager's 
individually  tailored,  active 
management  of  the  Plan  assets  covered 
by  the  Agreement;  (b)  fiduciaries  of  the 
Plan  who  are  independent  of  the 
Manager,  the  Bank,  and  their  affiliates 
are  responsible  for  the  selection  and 
retention  of  the  Manager  as  investment 
manager  for  the  Plan,  and  for  the 
decision  to  acquire  the  Guaraiite<?  from 
the  Bank:  (c)  no  separate  fee  or 
remuneration  is  payable  by  the  Plan  or 
any  other  person  to  the  Manager,  the 
Bank,  or  any  of  their  affiliates  for  the 


'29(:KR2550  4&4t)-l  provides,  in  ()erlincnl  |jart 
thdl  nu  Hduciary  may  maintain  the  indicia  of 
owi)er>hip  of  any  assets  of  a  plan  out»ide  llii' 
iurisditlion  of  the  district  courts  of  the  United 
Stales,  unless  specified  conditions  are  solisfied.  Tlie 
IVpanmenl  is  expressing  no  opinion  herein  as  to 
whether  or  not  the  ARrcrmenI  complies  with  ih^' 
rixjuixeniriils  o!  this  setiinr  of  the  .-egiiLiIioiis. 


Guarantee;  (d)  the  Plan  is  entitled  to 
cancel  the  investment  management 
agreement  with  the  Manager,  and/or  the 
Guarantee  provided  by  the  Bank,  at  any 
time  upon  reasonable  notice;  and  (e)  the 
determination  of  the  value  of  a  Plan's 
assets  under  the  Manager's  investment 
management  at  any  relevant  time  shall 
be  made  pursuant  to  objective  standards 
jointly  by  the  Manager  and  the  Plan's 
custodian;  however,  if  the  Manager  and 
the  Plan's  custodian  are  unable  to  agree 
as  to  the  value  of  the  Plan's  account, 
they  will  jointly  select  a  qualified 
appraiser  to  make  this  determination;  if 
they  are  unable  to  agree  on  an  appraiser, 
the  Manager  and  the  Plan's  custodian 
will  each  select  a  qualified  appraiser 
and  the  value  will  be  determined  by 
mutual  agreement  of  such  appraisers  or, 
if  they  cannot  agree,  by  a  third  qualified 
appraiser  designated  by  the  two 
appraisers,  and  all  such  appraisers  will 
be  independent  of  the  Manager. 

NOTICE  TO  INTERESTED  PERSONS:  Since 
the  identities  of  Plans  that  might  select 
the  Manager  as  investment  manager, 
and  thereby  receive  the  proposed 
Guarantee  pursuant  to  the  Agreement, 
are  presently  unknowTi,  the  only 
practicable  means  of  notifying  potential 
interested  persons  is  the  publication  of 
this  notice  of  proposed  exemption  in  the 
Federal  Register  and  presentation  of  the 
notice  to  plan  fiduciaries  who  enter  into 
the  investment  management  agreement. 
However,  the  Manager  represents  that 
notice  of  the  proposed  exemption  will 
be  furnished  by  first  class  mail  to  all 
known  prospective  plan  clients. 
FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Campagna  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

L.H.  Chapman  Investment  Company, 
Pension  Plan  (the  Plan),  Located  in 
Columbus,  Ohio 

{Exemption  Application  No.  0-9676) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  purchase  (the 
Purchase)  by  Margaret  Chapman,  Loyal 
Chapman,  and  Lou  Chapman  Koester's 
individually-directed  accounts  (the 


Accounts)  in  the  Plan  from  Indianapolis 
Life  Insurance  Company  and  Columbus 
Mutual  Life  Insurance  Company  of 
certain  undivided  interests  (the 
Interests)  in  certain  promissory  notes 
(the  Notes)  of  which  the  obligor  is  L.H. 
Chapman  Investment  Company,  a  party 
in  interest  with  respect  to  the  Plan. 

This  proposed  exemption  is 
conditioned  on  the  following 
requirements:  (1)  the  terms  of  the 
Purchase  are  at  least  as  favorable  to  the 
Accounts  as  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party;  (2)  the  Purchase  price 
is  equal  to  the  Accounts'  pro  rata  share 
of  the  aggregate  outstanding  principal 
balances  of  the  Notes  on  the  day  of  the 
Purchase;  (3)  the  Purchase  occurs  only 
if  such  outstanding  principal  balances 
are  not  greater  than  the  fair  market 
values  of  the  Interests  on  the  day  of  the 
Purchase  as  determined  by  a  qualified, 
independent  appraiser;  (4)  the  Purchase 
does  not  involve  more  than  twenty-five 
percent  of  the  assets  in  each  of  the 
Accounts;  and  (5)  the  Accounts  are  not 
required  to  pay  any  fees,  commissions 
or  expenses  in  connection  with  the 
Purchase. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  money  purchase 
pension  plan  with  three  participants 
and  total  assets  of  $1,647,147  as  of 
August  31, 1993  The  Plan  permits  each 
participant  to  direct  the  investments  of 
his  or  her  account.  The  three 
participants  had  the  following  account 
balances  as  of  August  31,  1993: 


Account 

Balance 

Margaret       Chapman       (Mrs. 

Chapman) 

Loyal  Chapman  (Mr.  Chapman) 
Lou    Chapman    Koester    (Mrs. 

Koester) 

$1,024,482 
502,225 

120,440 

Total  

1,647,147 

The  tnistee  of  the  Plan  is  Loyal 
Chapman,  who  is  also  the  president  of 
L.H.  Chapman  Investment  Company 
(the  Employer)  and  its  sole  shareholder. 
The  sponsor  of  the  Plan  is  the  Employer 
which  is  an  Ohio  corporation  engaged 
in  the  jewelry  business. 

2.  The  Interests  are  undivided 
interests  in  two  promissory  notes  (the 
Notes)  which  consist  of  a  $400,000 
promissory  note  made  payabl^  to 
Indianapolis  Life  Insurance  Company 
(the  Indianapohs  Note)  and  an  $850,000 
promissory  note  made  payable  to 
Columbus  Mutual  Life  Insurance 
Company  (the  Columbus  Note).  The 
Notes  ultimately  resulted  from  the 
Employer's  acquisition  in  1974  of  5.7 
acres  of  real  property  in  Washington 


Court  House,  Ohio  and  the  subsequent 
construction  of  a  shopping  center  on  the 
property  (the  Shopping  Center). 

3.  The  Notes,  dated  January  10, 1974, 
are  twenty-five  year  promissory  notes 
with  interest  accruing  at  a  rate  of  8-7/ 
8  percent  per  annum.  The  Notes  are 
secured  by  a  first  deed  of  trust  on  the 
Shopping  Center  which  was  valued  at 
$2,200,000  as  of  March  1 ,  1994.  The 
terms  of  the  Notes  provide  that  the 
Employer  has  the  right  to  prepay  the 
entire  indebtedness  in  full  with  a 
prepayment  premium  required  only  if 
the  prepayment  of  the  Notes  is  made  in 
years  eleven  through  twenty  of  the 
twenty-five  year  term.  The  Employer 
represents  that,  as  of  February  1, 1994. 
the  Notes  were  twenty-one  years  old 
and,  therefore,  can  be  purchased  by  the 
Employer,  without  paying  a  premium, 
for  their  outstanding  principal  balances. 
As  of  March  29,  1994,  the  outstanding 
principal  balance  of  the  Indianapolis 
Note  was  $152,238  and  the  outstanding 
principal  balance  of  the  Columbus  Note 
was  $323,515.  Prior  to  the  Purchase,  the 
Employer  proposes  to  make  a  $63,966 
payment  towards  the  Indianapolis  Note, 
thereby  reducing  its  outstanding 
principal  balance  to  $88,272  and  the 
total  outstanding  principal  balances  of 
the  Notes  to  $411,787. 

Mrs.  and  Mr.  Chapman  and  Mrs. 
Koester  (the  Applicants)  propose  to 
have  the  Employer,  acting  as  agent  for 
the  Accounts,  purchase  the  Interests  for 
the  Accounts  for  their  outstanding 
principal  balances  on  the  date  of  the 
Purchase  provided  that  the  outstanding 
principal  balances  of  the  Notes  are  not 
greater  than  the  aggregate  fair  market 
values  of  the  Interests.  The  Accounts 
will  purchase  the  Interests  based  upon 
the  proportion  of  their  respective 
accounts  relative  to  the  total  assets  in 
the  Plan.  Accordingly,  the  Accounts 
will  purchase  the  Notes  in  the  following 
proportions: 


Account 

III 

Colum- 
bia 
note 

(per- 
cent) 

(per- 
cent) 

Mrs.  Chapman  

Mr.  Chapman  

Mrs.  Koester 

62.20 

30.49 

7.31 

62.20 

30.49 
7.31 

Total  

100 

100 

Accordingly,  the  Applicants  request  an 
administrative  exemption  from  the 
Department  to  permit  the  Purchase 
under  the  terms  and  conditions 
described  herein. 

4.  The  Employer  obtained  an 
appraisal  of  the  Interests  dated  March 
29,  1994  from  )ohn  R.  Gar\in.  .MAI-GKt. 
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nf  ContinRntal  Appraisal  Company  of 
Columbus.  Ohio.  Mr.  Garvin  represents 
that  both  be  and  Continental  Appraisal 
are  independent  of  and  unrelated  to  the 
Applicants  and  the  Employer,  although 
he  has  provided  some  consulting 
services  for  Mr.  Chapman.  Mr.  Garvin 
states  that,  on  average  in  the  past  Tive 
years,  he  has  derived  less  than  one 
percent  of  his  annual  income  from  the 
Employer  and  Mr.  Chapman. 


Mr.  Garvin  placed  the  fair  market 
value  of  the  Notes  at  $419,948.  Such 
amount  takes  into  ronsideration  the 
$63,966  payment  that  will  be  made  on 
the  Indianapolis  Note  by  the  Employer. 
In  assigning  fair  market  values  to  the 
Interests  based  upon  the  value  of  the 
Notes,  Mr.  Garvin  discounted  the  two 
minority  interests  (Mr.  Chapman  and 
Mrs.  Koester's  interests)  by  five  percent 
to  reflect  their  lack  of  liquidity.  Mr. 


Garvin  represents  that  because  the 
majority  interest  (Mrs.  Chapman's 
interest)  could  liquidate  the  investment 
at  any  time  without  the  consent  of  the 
minority  interests,  there  is  no  basis  for 
any  such  discount  with  respect  to  the 
majority  interest.  The  fair  market  values 
of  the  Interests,  as  of  March  29. 1994, 
are  as  follows: 


Mrs.  Chapman ... 

Mf  Chapoian  . 

Mrs.  Koestef 

Totals 


FMV  of  in- 
terest 


$261,197 

128.045 

30,706 


419,948 


FMV  after 
discount 


$261,197 

121.643 

29.171 


412,011 


Percent 


62.20% 

-30.49 

7.31 


100.00 


Amount  of 
outstarxjmg 

t)alarKe 


$256,132 

125.553 

30,102 


411.787 


Accordingly,  because  the  outstanding 
balance  of  the  Notes  are  less  than  the 
fair  market  values  of  the  Interests,  the 
Accounts  will  purchase  the  Interests  for 
their  pro  rata  share  of  the  outstanding 
balance. 

5.  The  Applicants  represent  that  the 
Purchase  is  in  the  best  interests  of  the 
participants  because  it  offers  the 
Accounts  the  opportunity  to  purchase 
the  Interests  at  less  than  their  fair 
market  values.  Also,  the  Purchase  will 
allow  the  Accounts  to  enhance  their 
current  rate  of  return  without  additional 
risk.  The  Applicants  represent  that  the 
Purchase  will  not  involve  more  than 
twenty-Hve  percent  of  the  assets  in  each 
of  the  Accounts.  The  Accounts  are  not 
required  to  pay  any  fees,  commissions 
or  expenses  in  connection  with  the 
Purchase. 

6.  In  summary,  it  is  represented  that 
the  proposed  transaction  will  satisfy  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  the  terms  of  the  Purchase  will  be  at 
least  as  favorable  to  the  Accounts  as 
those  obtainable  in  an  arm's-length 
transaction  with  an  unrehited  party:  (b) 
the  Purchase  price  will  be  equal  to  the 
outstanding  principal  t>alances  of  the 
Notes  on  the  day  of  the  Purchase:  (r)  the 
Purchase  will  occur  only  if  such 
outstanding  principal  balances  are  not 
greater  than  the  aggregate  fair  market 
values  of  the  Interests  on  the  day  of  the 
Purchase  as  determined  by  a  qualified, 
independent  appraiser:  (d)  the  Purchase 
will  not  involve  more  than  twenty-five 
percent  of  the  assets  in  each  of  the 
Accounts:  and  (e)  the  Accounts  will  not 
be  required  to  pay  any  fees, 
commissions  or  expenses  in  connection 
with  the  Purchase. 


Notice  to  Interested  Persons 

Because  the  only  Plan  assets  involved 
in  the  proposed  transaction  are  those  in 
Mrs.  Chapman,  Mr.  Chapoaan  &  Mrs. 
Koester's  Accounts  and  they  are  the 
only  particif>ants  affected  by  the 
proposed  transaction,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  proposed 
exemption  to  interested  persons. 
Comments  and  requests  for  a  hearing  are 
due  thirty  days  after  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not  a 
toll-free  number.) 

AT*T  Corporation  (AT&T),  and  AT&T 
Investment  Corporation  (.^TTIMCO), 
Located  in  New  York.  .New  York 

lApplication  Nos.  D-97l6and  D-9717) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  C.F.R.  Part  2570,  Subpart  B 
(55  F.R.  32836.  32847,  August  10.  1990). 

Part  I — Exemption  for  Payment  of 
Certain  Fees  to  Asset  Managers 

The  restrictions  of  section  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975  of  the  Code,  by 
reason  of  section  4975(c)(1)(E)  of  the 
Code,  shall  not  apply  to  the  payment  of 
Performance  Fees  by  an  AT&T 
Investment  Fund  to  an  Asset  Manager  in 
exchange  for  real  estate  management  or 
advisory  servic€»  rendered  pursuant  to 
an  Agreement,  provided  that  the 


conditions  set  forth  in  Parts  U  and  ID  are 

satisfied. 

Part  II— Genera!  Conditions 

(a)  The  Asset  Manager  is  not  an 
affiliate  of  AT&T  and  the  terms  of  any 
Performance  Fee  are  approved  in 
writing  by  AT&T. 

(b)  The  terms  of  any  Performance  Fee 
shall  be  at  least  as  favorable  to  the 
AT&T  Investment  Fund  as  those 
obtainable  in  arm's-length  transactions 
between  unrelated  parties. 

(c)  No  AT&T  Trust  shall  allocate,  in 
the  aggregate,  more  than  twenty  percent 
of  its  total  assets  to  Arrangements  which 
are  the  subject  of  this  exemption, 
determined  at  the  time  any  such 
Arrangement  is  established  and  at  the 
time  of  any  subsequent  allocation  of 
additional  assets  (including  the 
reinvestment  of  assets)  to  such  an 
Arrangement.  The  foregoing  limitation 
shall  not  apply  to  an  AT&T  Plan  Assets 
Entity.  However,  that  percentage  of  the 
Assets  of  an  AT&T  Plan  Assets  Entity 
which  is  deemed  to  be  "plan  assets"  of 
an  AT&T  Trust  invested  therein  shall  be 
treated  as  assets  of  such  AT&T  Trust  for 
the  purpose  of  applying  the  foregoing 
limitation  to  the  AT&T  Trust. 

(d)  AT&T  shall  receive  the  following 
written  information  with  respect  to 
assets  subject  to  this  exemption  (Assets): 

(1)  annual  audited  financial 
statements  prepared  by  independent 
certified  public  accountants  approver! 
by  AT&T; 

(2)  quarterly  and  annual  reports 
prepared  by  the  Asset  Manager  relating 
to  the  overall  financial  position  of  the 
Assets  (Each  such  report  shall  include  a 
statement  regarding  the  amount  of  fees 
paid  to  the  Asset  Manager  during  the 
period  covered  by  such  report);  and 

(3)  annual  reports  indicating  the  fair 
market  value  of  the  Assets  determinc<l 


on  the  basis  of  the  most  recently 
available  Independent  Valuations. 

(e)  The  total  fees  paid  to  an  Asset 
Manager  shall  constitute  no  more  than 
reasonable  compensation. 

(f)  The  Performance  Fee  shall  be 
payable  after  Net  Proceeds  with  respect 
to  the  Assets  exceed  the  Threshold 
Amount.  The  Threshold  Amount  and 
the  amount  of  the  Performance  Fee, 
expressed  as  a  percentage  (or 
percentages)  of  the  Net  Proceeds  in 
excess  of  the  Threshold  Amount  (or 
Threshold  Amounts),  shall  be 
established  by  the  Agreement.  The 
Threshold  Amount  for  any  Performance 
Fee  shall  include  at  least  a  minimum 
rate  of  return  to  the  AT&T  Investment 
Fund,  as  described  in  PcU-t  III,  Section 
(q).       ^ 

(g)  The  provisions  of  this  paragraph 
(g)  shall  apply  only  where  an  Asset 
Manager  has  discretion  to  sell  Assets 
without  prior  approval  of  AT&T.  For 
any  sale  of  an  Asset  which  gives  rise  to 
the  payment  of  a  Performance  Fee  to  an 
Asset  Manager  prior  to  the  Termination 
Date,  the  sales  price  of  the  Asset  shall 
be  at  least  equal  to  a  Target  Amount  in 
order  for  the  Asset  Manager  to  sell  the 
Asset  and  receive  its  Performance  Fee 
without  further  approval.  If  the 
proposed  sales  price  of  the  Asset  is  less 
than  the  applicable  Target  Amount,  the 
proposed  sale  shall  be  disclosed  to  and 
subject  to  the  approval  of  AT&T,  in 
which  event  the  Asset  Manager  shall  be 
entitled  to  sell  the  Asset  and  receive  its 
Performance  Fee.  If  the  proposed  sales 
price  is  less  than  the  applicable  Target 
Amount  and  AT&T's  approval  is  not 
obtained,  the  Asset  Manager  shall  retain 
the  authority  to  sell  the  Asset,  provided 
that  the  Performance  Fee  that  would 
have  been  payable  to  the  Asset  Manager 
by  reason  of  the  sale  of  the  Asset  shall 
be  paid  only  at  the  termination  of  the 
Arrangement. 

(h)  In  the  event  of  termination  of  the 
Arrangement  upon  its  Termination  Date, 
the  Asset  Manager  shall  be  entitled  to 
receive  a  Performance  Fee  payable  on 
the  Termination  Date.  The  amount  of 
the  Performance  Fee  upon  termination 
shall  be  determined  by  assuming  a  sale 
for  cash  of  the  remaining  Assets  at  their 
fair  market  value  (determined  on  the 
basis  of  Independent  Valuations)  and  no 
reinvestment  of  such  cash  in  Assets 
subject  to  the  Arrangement. 

(i)  In  the  event  of  the  removal  or 
resignation  of  an  Asset  Manager  prior  to 
the  Termination  Date,  the  Asset 
Managei  shall  be  entitled  to  receive  a 
Performance  Fee  payable  on  the 
1  ermination  Date  pursuant  to  this 
paragraph  (i).  The  Performance  Fee  shall 
be  calculated  on  a  preliminary  basis  at 
the  time  of  such  removal  or  resignation 
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by  assuming  a  sale  for  cash  of  the 
remaining  Assets  at  their  fair  market 
value  (determined  on  the  basis  of 
Independent  Valuations)  and  no 
reinvestment  of  such  cash  in  Assets 
subject  to  the  Arrangements.  As  of  the 
Termination  Date,  the  amount  so 
determined  on  a  preliminary  basis  shall 
be  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  sum  of  (1)  the 
actual  sales  prices  received  by  the  AT&T 
Investment  Fund  on  disposition  of  all 
Assets  sold  after  the  date  of  the  Asset 
Manager's  removal  or  resignation  and 
prior  to  the  Termination  Date,  and  (2)  in 
the  case  of  Assets  which  have  not  been 
sold  prior  to  the  Termination  Date,  the 
value  of  the  Assets  as  of  the 
Termination  Date  (determined  on  the 
basis  of  Independent  Valuations),  and 
the  denominator  of  which  is  the 
aggregate  value  of  the  Assets  which  was 
used  in  connection  with  the  preliminary 
determination  of  the  Performance  Fee  at 
the  time  of  removal  or  resignation, 
provided  that  this  fraction  shall  never 
exceed  1.0.  The  resulting  amount  shall 
be  the  Performance  Fee  payable  to  the 
Asset  Manager  upon  the  Termination 
Date. 

(j)  AT&T  shall  maintain  or  cause  to  be 
maintained  with  respect  to  the  Assets, 
for  a  period  of  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (k)  of  this  Part  II 
to  determine  whether  the  conditions  of 
this  exemption  have  been  met,  except 
that  (1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
AT&T,  the  records  are  lost  or  destroyed 
prior  to  the  end  of  the  six-year  period, 
and  (2)  no  party  in  interest,  other  than 
AT&T,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act  or  to  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  if  the  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  Part  III, 
Section  (k)  below. 

(k)  Notwithstanding  any  provisions  of 
Section  5G4(a){2)  and  504(b)  of  the  Act, 
the  records  referred  to  in  Section  (j)  of 
this  Part  II  shall  be  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by: 

(1)  any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service; 

(2)  any  contributing  employer  to  any 
employee  benefit  plan  the  assets  of 
which  are  held  in  the  AT&T  Investment 
Fund  which  has  entered  into  the 
Arrangement  or  any  duly  authorized 
employee  or  representative  of  such 
employer; 


(3)  any  participant  or  beneficiary  of 
any  employee  benefit  plan  the  assets  of 
which  are  held  in  the  AT&T  Investment 
Fund  or  any  duly  authorized 
representative  of  such  participant  or 
beneficiary;  and 

(4)  nothing  in  this  paragraph  (k)  shall 
authorize  any  of  the  persons  described 
in  subsections  (2)  and  (3)  to  examine 
any  trade  secrets  of  AT&T  or 
information  which  is  privileged  or 
confidential. 

Part  III— Definitions 

(a)  An  "affiliate"  of  a  person  means: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person: 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  of  any  such 
person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(b)  The  term  "Agreement"  means  the 
investment  management,  trust  or  other 
agreement  entered  into  between  an 
Asset  Manager  and  AT&T  for  the 
provision  of  real  estate  management  or 
advisory  services. 

(c)  The  term  "Arrangement"  means  a 
fee  arrangement  entered  into  between 
AT&T  and  an  Asset  Manager  pursuant 
to  an  Agreement  providing  for  the 
payment  of  Performance  Fees  to  the 
Asset  Manager  by  an  AT&T  Investment 
Fund  in  exchange  for  real  estate 
management  or  advisory  services. 

(d)  The  term  "Asset  Manager"  means 
any  person  or  entity  providing  real 
estate  management  or  advisory  services 
to  an  AT&T  Investment  Fund. 

(e)  The  term  "Assets"  means  assets  of 
an  AT&T  Investment  Fund  which  are 
the  subject  of  an  Arrangement  uith  an 
Asset  Manager. 

(n  The  term  "AT&T"  means  AT&T 
Corporation,  AT&T  Investment 
Management  Corporation  and/or  any 
Subsidiary. 

(g)  The  term  "AT&T  Investment 
Fund"  means  an  AT&T  Trust  or  an 
AT&T  Plan  Assets  Entity. 

(h)  The  term  "AT&T  Plan  Assets 
Entity"  means  any  group  trust, 
partnership  or  other  entity  (including 
without  limitation  the  Telephone  Real 
Estate  Equity  Trust),  the  assets  of  which 
are  deemed  to  be  "plan  assets"  by 
reason  of  the  application  of  29  CFR 
2510.3-101,  but  only  if  (1)  fifty  percent 
or  more  of  the  interests  in  such  entity 
are  held  by  one  or  more  AT&T  Trusts, 
and  (2)  AT&T  is  the  named  fiduciarj*  or 
manager  of  the  assets  of  such  entity. 

(i)  The  term  "AT&T  Trust"  means  the 
AT&T  Master  Pension  Trust  or  any  other 
trust  (other  than  an  AT&T  Plan  Assets 
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Entity),  one  hundred  percent  of  the 
assets  of  which  are  assets  of  employee 
benefit  plans  maintained  by  AT*T. 

(j)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(k)  The  term  "Independent 
Valuations"  means  valuations  based  on 
independent  and  objective  third  party 
sources  acceptable  to  AT&T  (including 
without  limitation  NASDAQ, 
newspapers,  or  other  general 
publications,  or  brokers  which  are 
independent  of  the  Asset  Manager  and 
its  affiliates),  or,  if  such  sources  are  not 
availabJP  with  respect  to  a  particular 
asset  or  at  the  option  of  ATAT, 
valuations  conducted  by  an  appraiser 
independent  of  the  Asset  Manager  and 
its  affiliates  which  has  been  approved 
by  AT*T;  provided,  however,  that, 
solely  for  purposes  of  the  reports 
described  in  Part  11.  Section  (d)(3) 
above,  no  such  appraisal  will  be 
required  with  respect  to  any  Asset  if 
AT4T  determines,  in  its  sole  discretion, 
that  such  an  appraisal  is  unnecessary. 

(I)  The  term  "Net  Proceeds"  means, 
with  respect  to  an  Arrangement,  the 
aggregate  amount  of  cash  and  other 
assets  (valued  at  fair  market  value  as 
determined  on  the  basis  of  Independent 
Valuations)  which  cease  to  be  Assets 
which  are  subject  to  such  Arrangement, 
in  accordance  with  the  terms  of  the 
Agreement  establishing  such 
Arrangement. 

(m)  The  term  "Performance  Fee" 
means  a  fee  which  equals  a  pre- 
specified  percentage  (or  several  pre- 
specified  percentages)  of  all  Net 
Proceeds  in  excess  of  the  Threshold 
Amount  (or  several  Threshold 
Amounts),  subject  to  such  limitations,  if 
any,  as  AT&T  may  approve  or  impose. 

(n)  The  term  "Subsidiary"  means  a 
corporation,  partnership,  or  other  entity 
of  which  (or  in  which)  fifty  percent  or 
mure  of 

(1)  the  combined  voting  power  of  all 
classes  of  slock  entitled  to  vote  or  the 
total  value  of  shares  of  all  classes  of 
such  corporation, 

(2)  the  capital  interest  or  profits 
interest  of  such  partnership,  or 

(3)  the  beneficial  interest  of  such 
other  entity, 

is  owned  directly  or  indirectly  by  AT&T 
Corporation  or  AT&T  Investment 
Management  Corporation. 

(o)  The  term  "Target  Amount"  means 
a  value  assigned  to  each  Asset  eiti^ier  (1) 
at  the  time  the  Asset  becomes  subject  to 
the  Arrangoment,  by  mutual  agreement 
between  the  Asset  Manager  and  AT&T, 
or  (2)  pursuant  to  an  objective  formula 


approved  bv  the  Asset  Manager  and 
AT&T  at  the  time  the  Arrangement  is 
established.  However,  in  no  event  will 
the  value  be  less  than  the  value  of  the 
Asset  at  the  time  the  Asset  becomes 
subject  to  the  Arrangement. 

(p)  The  term  "Termination  Date" 
means  the  date,  established  in  the 
Agreement,  on  which  the  Arrangement 
will  terminate  by  reason  of  the  passage 
of  time,  as  the  same  may  be  amended 
from  time  to  time  with  the  approval  of 
AT&T. 

(q)  The  term  "Threshold  Amount" 
means  with  respect  to  any  Arrangement 
an  amount  which  equals  one  hundred 
percent  of  the  AT&T  Investment  Fund's 
capital  invested  in  the  Assets  plus  a  pre- 
specified  annual  compounded 
cumulative  rate  or  rates  of  return,  each 
of  which  is  at  least  a  minimum  rate  of 
return  determined  as  follows: 

(1)  A  non-fixed  rate  which  is  a  least 
equal  to  the  rate  of  change  in  the 
consumer  price  index  (CPI)  during  the 
period  from  the  lime  the  Assets  become 
subject  to  the  Arrangement  until  Net 
Proceeds  equal  or  exceed  the  applicable 
Threshold  Amount;  or 

(2)  a  fixed  rate  which  is  at  least  equal 
to  the  average  rate  of  change  in  the  CPI 
over  some  period  of  time  specified  in 
the  Agreement,  which  shall  not  exceed 
ten  years 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  the  date 
this  notice  of  proposed  exemption  is 
published  in  the  Federal  Register. 

Summary  of  Facts  and  Representations 

1.  AT&T  is  a  New  York  corporation 
which  provides  a  wide  variety  of 
national  and  international 
telecommunications  services.  ATTTMCO 
is  a  wholly-owned  subsidiary  of  AT&T 
which  performs  investment 
management  functions.  ATTTMCO  is  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  as 
amended.  AT&T  is  the  sponsor  of  the 
AT&T  Master  Pension  Trust  (AT&T 
MPT),  a  qualified  trust  holding  assets  of 
certain  employee  benefit  plans 
maintained  by  AT&T.  The  bulk  of  the 
real  estate  assets  of  the  AT&T  MPT  is 
held  through  the  Telephone  Real  Estate 
Equity  Trust  (TREET).  a  group  trust 
established  in  connection  with  AT&T's 
divestiture  in  1984  of  the  regional 
telephone  holding  companies,  including 
BellSouth  Corporation  (BellSouth).  The 
beneficial  interests  in  TREET  currently 
are  held  by  the  AT&T  MPT  and  the 
BellSouth  Master  Pension  Trust,  a 
qualified  trust  holding  the  assets  of 
employee  benefit  plans  maintained  by 
BellSouth.  As  of  January  1 ,  1 994,  the 
Assets  of  the  AT&T  MPT  (including  its 
interest  in  TREET)  exceeded  $38  billion. 


2.  AT&T  is  the  named  fiduciarv  of 
both  the  AT&T  MPT  and  TREET  with 
the  power  to  manage  and  control  the 
assets  of  such  trusts  and  to  appoint 
investment  managers  of  such  assets.  In 
order  to  facilitate  investment  of  these 
and  other  such  funds  in  potentially 
beneficial  transactions  and  to  encourage 
asset  managers  to  maximize  the  value  of 
assets  under  management.  AT&T  seeks 
the  flexibility  to  enter  into  arrangements 
described  below  (the  Arrangements) 
involving  the  payment  of  performance 
fees  to  independent  asset  managers, 
pursuant  to  formal  agreements  with 
current  and  future  asset  managers  (the 
Agreements).  AT&T  is  requesting  an 
exemption  to  permit  its  payment  of 
performance  fees  to  asset  managers  for 
services  rendered  to  the  funds  pursuant 
to  Arrangements  established  by  the 
Agreements,  subject  to  the  conditions  in 
the  proposed  exemption,  as  described 
herein. 

3.  The  proposed  exemption  will  be 
available  for  Arrangements  involving 
any  AT&T  Investment  Fund 
(collectively,  the  Funds),  a  term  which 
is  defined  as  (1)  the  AT&T  MPT  or  any 
other  trust  of  which  one  hundred 
percent  of  the  assets  are  assets  of 
employee  benefit  plans  maintained  by 
AT&T,  and  (2)  any  group  trust, 
partnership  or  other  entity  (including 
without  limitation  the  Telephone  Real 
Estate  Equity  Trust),  the  assets  of  which 
are  deemed  to  be  "plan  assets"  by 
reason  of  the  application  of  29  C.F.R. 
2510.3-101,  but  only  if  (1)  fifty  jaercent 
or  more  of  the  interests  in  such  entity 
are  held  by  one  or  more  AT&T  Trusts, 
and  (2)  AT&T  is  the  named  fiduciary  w 
manager  of  the  assets  of  such  entity. 
Under  the  Arrangements  projxjsed,  an 
asset  manager  would  provide,  or 
continue  to  provide,  real  estate 
management  or  advisory  services  to  one 
or  more  Funds.  Depending  on  the  terms 
of  the  particular  Agreement,  an  asset 
manager  may  have  complete  discretion 
with  respect  to  assets  of  the  Fund 
allocated  to  its  account,  including 
discretion  to  identify  appropriate 
investments,  make  investment 
decisions,  and  manage  and  dispose  of 
investments,  or  may  be  limited  to 
making  investment  recommendations 
subject  to  the  ultimate  approval  of 
AT&T.  Alternatively,  the  asset  manager 
may  be  given  limited  discretion  with 
respect  to  some,  but  not  all,  aspects  of 
the  management  of  the  assets  allocated 
to  its  account.  For  example,  the  asset 
manager  may  have  discretion  with 
respect  to  all  aspects  of  managing  such 
assets  except  for  specific  major 
decisions  such  as  acquisition  and 
disposition. 


4.  The  applicants  represent  that  under 
the  Agreements,  assets  of  the  Funds  will 
be  managed  with  the  investment 
objective  of  obtaining  current  income 
and/or  capHtal  appreciation,  primarily 
through  investment  directly  or 
indirectly,  in  real  estate  and  interests  in 
real  estate,  including  without  limitation 
fee  simple  interests,  interests  in 
partnerships  and  joint  ventures  having 
an  interest  in  real  property,  mortgages, 
options  to  purchase  real  estate, 
leaseholds,  leasebacks,  and  investments 
in  real  estate  funds,  real  estate 
investment  trusts  or  other  entities  with 
assets  which  are  invested,  directly  or 
indirectly,  primarily  in  real  estate. 
Assets  potentially  to  be  subject  to  the 
Arrangements  include  the  following:  (a) 
investments  selected  or  recommended 
by  an  asset  manager  after  an  Agreement 
is  executed,  in  accxirdance  with 
investment  guidelines  established  by 
the  Agreement;  (b)  pre-identified 
investments  which  are  particular 
properties  which  have  been  identified 
by  the  asset  manager  for  investment  (or 
r»commended  for  investment)  prior  to 
*he  execution  of  the  Agreement;  (c)  pre- 
existing assets  which  are  already  held 
by  a  Fund  prior  to  the  execution  of  the 
Agreement;  and  (d)  combinations  of  the 
foregoing. 

5.  As  proposed  by  the  applicant,  the 
performance  fee  payable  to  an  asset 
manager  under  an  Agreement  (the 
Performance  Fee). is  a  fee  payable  after 
net  proceeds  (Net  Proceeds)  from  the 
assets  under  management  pursuant  to 
the  Agreement  exceed  a  certain  amount 
(the  Threshold  Amount).  *  Net  Proceeds, 
with  respect  to  an  Arrangement,  are  the 
aggregate  amount  of  cash  and  other 
assets  (valued  at  fair  market  value  on 
the  basis  of  independent  valuations*) 


'1'he  Department  herein  is  proposing  an 
t'xemption  only  for  ihe  payment  by  AT&T 
Investment  Funds  of  Performance  Fees  for  services 
rendered  to  the  Funds  pursuant  to  the  Agreements, 
dnd  is  not  proposing  any  exemption  for  any  other 
prohibited  transactions  or  any  violations  of  Title  I. 
F'art  4  of  the  Act  which  may  arise  from  any  other 
elements  of  the  fee  structure  established  under  an 
Agreement. 

'Under  the  proposed  exemption,  the  term 
"independent  valuations"  means  valuations  based 
on  independent  and  objective  third  party  sources 
acceptable  to  AT&T  (including  without  limitation 
N.\SUAQ.  newspapers,  or  other  general 
publications,  or  brokers  which  are  indei>endent  of 
the  Asset  Manager  and  its  affiliatesl.  AT&T 
represents  that  the  assets  of  AT&T  Investment 
Funds  to  be  subject  to  the  Arrangements  will 
consist  primarily  of  real  estate  or  interests  in  real 
estate  which  will  be  valued,  as  a  general  matter,  by 
independent  appraisers.  HowTver.  a  portion  of  an 
ATiT  Investment  Fund's  assets  subject  to  an 
/Vrrangenoent  may  consist  of  real  estute-ralated 
securities,  such  as  shares  in  roal  estate  investment 
trusts,  that  may  be  valued  using  independent 
sources  other  than  appraisers,  such  as  N.\SDAQ 
and  the  other  sources  described  in  the  defmition  of 
"independent  valuations". 


which  cease  to  be  assets  subject  to  the 
Arrangement.  Each  Agreement 
establishing  an  Arrangement  will 
specifically  identify  the  assets  to  be 
subject  to  the  Arrangement,  and  the 
basis  upon  which  income  and  earnings 
on  such  assets  will  cease,  or  continue, 
to  be  subject  to  the  Arrangement.  Far 
example,  the  applicant  represents  that 
an  Agreement  might  provide  that  the 
assets  initially  allocated  to  the 
Arrangement  plus  all  earnings  and 
proceeds  thereon  will  be  reinvested  and 
remain  subject  to  the  Arrangement  until 
the  Termination  Date,  whereupon  all 
such  assets  will  cease  to  be  subject  to 
the  Arrangement.  In  such  case,  there 
will  be  no  Net  Proceeds  during  the  term 
of  the  Arrangement,  and  therefore  no 
Performance  Fee  would  be  payable  until 
the  Termination  Date.  Alternatively,  the 
applicant  represents  that  an  Agreement 
might  provide  that  all  net  income  and 
other  proceeds  generated  by  the  assets 
initially  allocated  to  the  Arrangement 
will  cease  to  be  subject  to  the 
Arrangement  and  will  thereby  constitute 
Net  Proceeds,  hi  such  case.  Net 
Proceeds  will  be  generated  as  and  when 
the  initial  assets  generate  net  income  or 
other  proceeds,  and  a  Performance  Fee 
would  be  payable  once  the  amount  of 
these  Net  Proceeds  exceed  the 
Tlireshold  Amount.  The  Threshold 
Amount  is  defined  as  an  amount  equal 
to  one  himdred  percent  of  the  Fund's 
capital  investment  plus  a  pre-specified 
annual  compounded  cumulative  rate  or 
rates  of  return  each  of  which  is  at  least 
a  minimum  rate  of  return  as  determined 
by  a  formula  based  on  the  consumer 
price  index,  as  required  in  Part  HI, 
Sections  (q)  (1)  and  (2)  of  the  proposed 
exemption.  The  proposed  exemption 
provides  that  the  Performance  Fee  is 
payable  (a)  after  Net  Proceeds  exceed 
the  Threshold  Amount,  and/or  (b)  on 
the  Agreement's  termination  date  (the 
Termination  Date,  defined  as  the  date 
on  which  the  Arrangement  will 
terminate  by  reason  of  the  passage  of 
time,  as  the  same  may  be  amended  from 
time  to  time  with  the  approval  of 
AT&T),  either  upon  termination  of  the 
Arrangement  or  in  the  event  of  the  prior 
removal  or  resignation  of  an  asset 
manager.  The  Performance  Fee  will  be 
equal  to  a  pre-specified  percentage,  or 
several  pre-specified  percentages,  of  all 
Net  Proceeds  in  excess  of  the  Threshold 
Amount,  or  Threshold  Amounts,  subject 
to  such  limitations  as  AT&T  may 
impose.  In  this  regard.  AT&T  represents 
that  there  is  a  possibility  that  several 
Threshold  Amounts  may  be  established 
with  different  pert:entages  being  utilized 
to  determine  the  Performance  Fee, 
depending  upon  which  Threshold 


Amount  has  been  exceeded.  AT&T 
states  that  this  structure  will  allow 
AT&T  to  negotiate  an  arrangement  on 
behalf  of  a  Fund  pursuant  to  which  the 
amount  of  the  Performance  Fee  wiil 
increase  as  the  level  of  investment 
performance  increases.  AT&T  states 
that,  as  an  example.  AT&T  could 
negotiate  a  Performance  Fee  wherein'  an 
asset  manager  would  receive  ten  percent 
of  all  Net  Proceeds  in  excess  of  an  initial 
Threshold  Amount  (e.g.,  all  invested 
capital  plus  an  eight  percent  annual 
return),  and  twenty  percent  of  all  Net 
Proceeds  raice  a  second  Threshold 
Amount  (e.g..  all  invested  capital  plus  a 
twelve  percent  annual  return)  has  been 
achieved.  Both  the  annual  rate(s)  of 
return  used  in  determining  the 
Threshold  Amount(s)  and  the 
percentage(s)  used  to  determine  the 
amount  of  the  Performance  Fee  will  be 
negotiated  b^ween  AT&T  and  the  asset 
manager  prior  to  the  application  of  any 
Arrangement  to  assets  under 
management  of  the  asset  manager. 

With  resf)ect  to  the  determination  of 
the  Threshold  Amount,  each  of  the  pre- 
specified  rates  of  return  wiil  be  at  least 
equal  to  a  minimum  rate  of  return  as 
specified  in  Part  III,  Section  (q)  of  the 
proposed  exemption.  In  determining  the 
Threshold  Amount,  different  assets  or 
different  groups  of  assets  may  be  subject 
to  different  annual  rates  of  return,  with 
the  r^e  of  return  applicable  to  any 
particular  asset  being  established  by  the 
Agreement.*  Net  Proceeds  in  excess  of 
the  Funds  invested  capital  plus  the 
minimum  retiun  must  actually  be 
achieved  (or  deemed  achieved  upon  the 
Termination  Date  or  the  remo\'al  of  the 
asset  manager)  in  order  fix  the 
Threshold  Amount  to  be  reached.  The 
Performance  Fee  payable  to  an  asset 
manager  may  be  reduced  by  all  or  a 
portion  of  any  fees  previously  paid  to 
the  asset  manager  with  respect  to  the 
assets  under  any  prior  fee  arrangement 
if  and  to  the  exient  such  a  reduction  is 
called  for  by  the  Agreement  and  shall  be 
subject  to  such  other  limitations  as 
AT&T  may  impose. 

6.  As  a  specific  provision  of  any 
Agreement  which  gives  an  asset 
manager  complete  discretion  over  the 
acquisition  and  disposition  of  assets. 
AT&T  will  require  that  for  any  sale  of 
an  asset  which  causes  the  pjayment  of  a 
PerfcM-mance  Fee  and  which  occurs  prior 
to  the  Termination  Date,  the  sales  price 
for  the  asset  must  be  at  least  equal  to  a 


*.^T&T  represents  that  under  the  .^greeiTit'nts. 
as.st-1  managers  wiil  not  have  discretion  to  shift 
assets  within  the  Arrangement  from  one  class  to 
another,  and  that  .^T&T  will  be  responsible  for 
determining  whether  assets  ma>  he  shifted  from  one 
class  to  anwher  during  the  term  of  the 
Arrangwcent. 
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certain  amount  (the  Target  Amount)  in 
order  for  the  asset  manager  to  sell  the 
asset  and  receive  the  Performance  Fee 
without  further  approvals.  The  Target 
Amount  for  each  asset  will  be  assigned 
either  at  the  time  the  asset  becomes 
subject  to  the  Arrangement,  as  agreed 
between  AT&T  and  the  asset  manager, 
or  pursuant  to  an  objective  formula 
approved  by  ATAT  and  the  asset 
manager  at  the  time  the  Arrangement  is 
established.  If  the  proposed  sales  price 
of  the  asset  is  less  than  the  applicable 
Target  Amount,  the  proposed  sale  must 
be  disclosed  to  AT&T  for  approval  in 
order  for  the  asset  manager  to  receive  its 
Performance  Fee  as  a  result  of  the  sale. 
If  the  proposed  sales  price  is  less  than 
the  applicable  Target  Amount  and 
AT&T's  approval  is  not  obtained,  the 
asset  manager  will  continue  to  have 
authority  to  sell  the  asset  but  the 
Performance  Fee  which  would  have 
been  payable  to  the  asset  manager  by 
reason  of  the  asset  sale  will  be  paid  only 
at  the  Termination  Date.  Under  each 
Arrangement  subject  to  the  proposed 
exemption,  all  realized  income  on,  and 
proceeds  from  the  sale  of,  the  assets,  net 
of  expenses  and  reasonable  reserves, 
will  either  (a)  be  reinvested  in  assets 
subject  to  the  Arrangement,  if  the 
Agreement  so  provides  or  if  AT&T  so 
determines  pursuant  to  the  Agreement, 
or  (b)  cease  to  be  subject  to  the 
Arrangement  and  thereby  become  Net 
Proceeds. 

AT&T  represents  that  the  Target 
Amount  concept  provides  protection  for 
the  AT&T  Investment  Fund  to  assure 
that  an  asset  manager  will  not  s«!ll  any 
assets  at  unduly  low  prices  to  trigger 
immediate  payment  of  the  related 
performance  fee.  AT&T  states  that  this 
concept  is  intended  to  provide  a  floor 
on  the  price  at  which  an  asset  can  b(! 
sold  and  the  performance  fee  paid 
immediately  without  having  to  obtain 
AT&T's  approval.  For  newly-acquired 
assets,  the  minimum  floor  is  deemed  to 
be  the  cost  of  the  asset;  for  previously 
acquired  assets,  the  minimum  floor 
amount  is  the  value  of  the  asset  at  the 
time  the  asset  becomes  subje<:t  to  the 
Arrangement,  an  approach  which  AT&T 
represents  to  be  the  most  logical  to 
establish  the  minimum  Target  Amount 
for  previously  acquired  assets.  AT&T 
notes  that  it  has  the  flexibility  to 
negotiate  a  higher  Target  Amount  in  any 
case  where  it  believes  the  minimum 
Target  Amount  permitted  by  the 
proposed  exemption  would  be 
inadeouate. 

7.  AT&T  offers  four  hypothetical 
examples  to  illustrate  the  operation  of 
the  proposed  exemption  with  respe<;t  to 
the  Target  Amount  concept.  In  each 
example,  it  is  assumed  that  the  asset 


manager  has  discretion  to  sell  the 
relevant  asset  without  the  prior 
approval  of  AT&T  ^  and  that  its 
performance  fee  is  equal  to  ten  percent 
of  all  Net  Proceeds  in  e.xcess  of  the 
Threshold  Amount.  In  each  example, 
the  Threshold  Amount  at  the  time  the 
relevant  asset  is  sold  is  $110: 

Example  1 :  AT&T  and  an  asset 
manager  enter  into  an  Arrangement 
whereby  the  asset  manager  agrees  to 
manage  a  portion  of  the  real  estate 
investment  of  an  AT&T  Investment 
Fund,  including  Parcel  X,  a  real  estate 
investment  to  be  acquired  by  the  AT&T 
Investment  Funds  at  the  time  the 
Arrangement  is  entered  into.  The  cost  of 
Parcel  X  is  $100  cash.  At  the  time  the 
Arrangement  is  entered  into,  the  asset 
manager  and  AT&T  agree  that  the  Target 
Amount  shall  be  $100.  Two  years  later, 
the  asset  manager  sells  Parcel  X  for  $150 
without  the  prior  approval  of  AT&T. 
Having  exceeded  the  Threshold  Amount 
for  the  Arrangement,  the  asset  manager 
is  entitled  to  a  performance  fee  of  $4  00 
(i.e..  I$150  -  $110)  X  .10).  Since  the 
asset  manager  exceeded  the  Target 
Amount  for  Parcel  X,  this  performance 
fee  is  payable  at  the  time  of  the  sale  of 
Parcel  X. 

Example  2:  Assume  the  same  facts  as 
in  Example  1  except  that  Parcel  X  was 
acquired  by  the  A'T&T  investment  Fund 
three  years  prior  to  the  date  the 
Arrangement  was  entered,  that  the 
initial  cost  of  Parcel  X  was  $50,  and  that 
its  value  at  the  time  it  becomes  subject 
to  the  Arrangement  is  $100.  AT&T  and 
the  asset  manager  agree  that  the  Target 
Amount  is  $100,  the  value  of  Parcel  X 
at  the  time  it  becomes  subject  to  the 
Arrangement.  Upon  the  sale  of  Parcel  X 
for  $150,  the  asset  manager  is  entitled  to 
a  Performance  Fee  of  $4  00,  calculated 
and  payable  in  the  same  manner  as 
described  in  Example  1. 

Example  3:  Assume  the  same  facts  as 
Example  2  except  that  the  original 
acquisition  price  of  Parcel  X  three  years 
prior  to  the  Arrangement  was  $120. 
AT&T  and  the  asset  manager  agree  that 
the  Target  Amount  is  $100,  the  value  of 
Parcel  X  at  the  time  it  becomes  subject 
to  the  Arrangement.  Upon  the  sale  of 
Parcel  X,  the  asset  manager  is  entitled 
to  a  performance  fee  equal  to  $4.00, 
calculated  and  payable  in  the  same 
manner  as  described  in  Example  1. 

Example  4:  Assume  the  same  facts  as 
Example  3  except  that  the  asset  manager 
and  AT&T  agrw?  that  the  Target  Amount 
for  Parcel  X  is  $130  and  that  the  asset 
manager  sells  Parcel  X  for  $125  without 


'  AT4T  repreMiils  Ihat  under  Ihe  typirdl 
ArrHngements  <  onlemplaled,  it  inlands  (o  retain 
this  discretion,  in  which  event  the  Target  Amount 
iioncppl  will  not  jpply. 


the  prior  approval  of  AT&T.  Upon  the 
sale  of  Parcel  X,  the  asset  manager 
becomes  entitled  to  a  performance  fee  of 
$1.50  (i.e.,  ($125  -  $110)  x  .10). 
However,  because  AT&T  did  not 
approve  the  sale  at  a  price  below  the 
Target  Amount,  payment  of  the 
performance  fee  is  deferred  until  the 
Termination  Date  of  the  Arrangement 
Had  AT&T  approved  the  sale  at  the 
price  below  the  Target  Amount,  the 
performance  fee  of  $1.50  would  have 
been  payable  upon  the  sale. 

8.  An  Arrangement  will  terminate 
upon  the  Termination  Date  set  forth  in 
the  Agreement,  which  may  be  changed 
with  the  approval  of  AT&'T.  Upon 
termination  of  an  Arrangement,  the 
assets  under  management  will  be  either 
sold  or  retained  by  the  Fund,  and  the 
asset  manager  will  be  entitled  to  a 
Performance  Fee  or  an  additional 
Performance  Fee  if  the  Threshold 
Amount  has  been  reached  at  or  before 
such  time.  In  the  case  of  any  assets 
which  are  not  sold  upon  termination  oi 
the  Arrangement,  the  Performance  Fee 
will  be  calculated  using  the  fair  market 
value  of  such  assets  as  determined  on 
the  basis  of  independent  valuations. 

9.  Each  Arrangement  will  provide  that 
the  asset  manager  may  be  removed  by 
AT&T  at  any  time,  without  cause,  upon 
AT&T's  delivery  of  a  notice  of  removal 
to  the  asset  manager.  An  asset  manager 
may  resign  at  any  time,  without  cause, 
upon  written  notice  to  AT&T.  Upon 
removal  or  resignation  of  an  asset 
manager,  the  asset  manager  will  b<; 
entitled  to  receive  a  Performance  Foe  if. 
at  the  time  of  the  asset  manager's 
removal  or  resignation.  Net  Proceeds 
with  respect  to  the  assets  under 
management  would  exceed  an  amount 
equal  to  the  Threshold  Amount. 
However,  each  Agreement  will  provide 
that  such  a  Performance  Fee  will  not  be 
payable  until  the  Termination  Date  and 
shall  be  subject  to  a  reduction  as 
determined  under  Part  II,  Section  (i)  of 
the  proposed  exemption.  Accordingly, 
even  if  the  aggregate  value  of  the  assets 
under  management  declines  after  an 
asset  manager's  removal  or  resignation, 
the  asset  manager  will  still  receive  a 
Performance  Fee  for  the  period  of  time 
that  it  provided  services  under  an 
Arrangement  if  Net  Proceeds,  based  on 
an  assumed  sale  of  the  assets  at  their  fair 
market  value,  exceed  an  amount  equal 
to  the  Threshold  Amount  at  the  lime  of 
the  asset  manager's  removal  or 
resignation,  subject  to  the  calculation 
required  under  Part  II,  Section  (i)  of  the 
proposed  exemption.  The  applicant 
represents  that  this  provision  ensures 
that  an  appropriate  reduction  in  the 
Performance  Fee  will  be  made  if  the 
aggregate  value  of  the  assets  declines 


after  the  asset  manager  resigns  or  is 
removed. 

10.  No' AT&T  Trust  wdll  be  permitted 
to  allocate,  in  the  aggregate,  more  than 
twenty  percent  of  its  total  assets  to 
Arrangements  which  are  tlie  subject  of 
the  proposed  exemption,  determined  at 
the  time  any  such  Arrangement  is 
established  and  at  the  time  of  any 
subsequent  allocation  of  additional 
assets,  including  the  reinvestment  of 
assets,  to  such  Arrangement.  The 
foregoing  limitation  does  not  apply  to 
an  AT&T  Plan  Assets  Entity,  which  is 
defined  as  any  group  trust,  partnership 
or  other  entity,  the  assets  of  which  are 
deemed  to  be  "plan  a.ssets"  by  reason  of 
the  application  of  29  C.F.R.  2510.3-101, 
but  only  if  (a)  fifty  percent  or  more  of 
the  interests  in  such  entity  are  held  by 
one  or  more  AT&T  Trusts  and  (b)  AT&T 
is  the  named  fiduciary  or  manager  of  the 
assets  of  such  entity.  An  AT&T  Plan 
Assets  Entity  may  allocate  up  to  one 
hundred  percent  of  its  asset  to 
Arrangements  subject  to  the  proposed 
exemption.  However,  solely  for 
determining  if  an  AT&T  Trust  satisfies 
the  twenty  percent  limitation,  the  assets 
of  any  A'T&T  Plan  Assets  Entity  in 
which  such  AT&T  Trust  has  an  interest 
will  be  deemed  to  be  the  asset  of  such 
AT&T  Trust  oniv  to  the  extent  of  such 
AT&&  Trust's  interest  in  the  AT&T  Flan 
Assets  Entity.  As  an  example,  the 
applicant  explains  a  hypothetical 
situation  in  which  an  AT&T  Trust  has 
total  assets  of  $100  million:  This  AT&T 
Trust  may  allocate  up  to  $20  million  to 
Arrangements.  In  the  hypothetical 
example,  $15  million  of  the  AT&T 
Trust's  assets  are  invested  in  an  AT&T 
Plan  Assets  Entity  which  has  total  assets 
of  $30  million,  fifty  percent  of  which  are 
allocated  to  Arrangements.  For  the 
purpose  of  determining  if  the  AT&T 
Trust  satisfies  the  twenty  percent 
allocation  limit,  $15  million  of  the 
assets  of  the  AT&T  Plan  Assets  Entity, 
representing  the  AT&T  Trust's 
investment  therein,  ere  deemed  to  be 
assets  of  the  A'f&T  Trust.  Because  fifty 
percent  of  the  AT&T  Plan  Assets 
Entity's  overall  assets  are  allocated  to 
Arrangements,  fifty  percent  (or  $7.5 
million)  of  this  $15  million  is  deemed 
to  be  allocated  to  .Arrangements.  Thus, 
bv  virtue  of  its  investment  in  the  AT&T 
Plan  A.ssets  Entity,  the  AT&T  Trust  is 
tre.ated  as  having  allocated  $7.5  million 
to  Arrangements.  Accordingly,  in  this 
hypothetical  example,  the  AT&T  Trust 
may  allocate  up  to  $12.5  million  of  its 
remaining  assets  to  Arrangements. 

1 1 .  Throughout  the  term  of  an 
Arrangement.  AT&T  will  receive 
quarterly  and  annual  reports  prepared 
by  the  asset  manager  relating  to  the 
overall  financial  position  of  the  assets 


under  management,  including  a 
statement  regarding  the  amount  of  all 
fees  paid  to  the  asset  manager  during 
the  period  covered  by  the  report,  and 
annual  reports  indicating  the  current 
fair  market  value  of  all  assets  as 
determined  on  the  basis  of  the  most 
recently  available  independent 
valuations,  as  defined  in  Part  III.  Section 
(k)  of  the  proposed  exemption.  AT&T 
will  also  receive  annual  audited 
financial  statements  prepared  by 
independent  certified  public 
accountants  approved  by  AT&T, 
generally  within  ninety  days  of  the  end 
of  the  twelve  month  period  covered  by 
the  statement. 

12.  The  proposed  exemption  requires 
AT&T  to  provide  for  the  maintenance. 
for  six  years,  of  records  necessar}-  to 
enable  determinations  of  whether  the 
conditions  of  the  proposed  exemption 
are  satisfied.  Such  records  must  be 
unconditionally  available  at  iheir 
customary  location  for  examination 
during  normal  business  by  any  duly 
authorized  representative  of  the 
Department  or  the  Internal  Revenue 
Service,  any  contributing  employer  (or 
its  representative)  with  respect  to  an 
employee  benefit  plan  with  assets  held 
in  a  Fund  which  has  entered  into  an 
Arrangement,  and  any  participant  or 
beneficiary  (or  his/her  representative)  of 
such  a  plan. 

13.  In  summary,  the  apphcant 
represents  that  the  proposed 
transactions  satisfy  the  criteria  of 
section  408(a)  of  the  Act  for  the 
following  reasons:  (a)  Each  Arrangement 
is  authorized  in  writing  by  AT&T  as 
named  fidiMriar\'  or  manager  of  the 
relevant  Fund;  (b)  No  AT&T  Trust  may 
invest,  in  the  aggregate,  more  than 
tv.'enty  percent  of  its  total  assets  in 
Arrangements  which  are  the  subject  of 
the  proposed  exemption;  (c)  AT&T  will 
receive  written  reports  with  respect  to 
the  condition  of  assets  and  pavTnent  of 
fees  under  the  Arrangements,  and  will 
maintain  accessible  records  to  enable 
determinations  of  whether  the  terms  of 
the  proposed  exemption  are  satisfied; 

(d)  "rhe  fees  paid  to  an^sset  manager 
under  any  Arrangement  will  constitute 
no  more  than  reasonable  compens.'!tion; 

(e)  The  timing  and  formula  for 
determining  fees  under  the 
Arrangements  will  be  established  and 
approved  by  AT&T  prior  to  a  Fimd's 
entering  into  an  Arrangement,  and  will 
be  based  on  pre-specified  percentages  of 
Net  Proceeds  after  the  Fund  has 
recovered  its  invested  capital  plus  a 
minimum  pre-specified  rate  of  return;  (f) 
The  terms  of  any  Performance  Fee  will 
be  at  least  as  favorable  to  the  Fund  as 
those  obtainable  in  arm's-length 
transactions  with  unrelated  parties,  and 


(g)  AT&T  may  remove  an  asset  manager 
under  an  Arrangement  at  any  time. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Ronald  Willett  of  the  DepartmCTit, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Union  Electric  Savings  Investment  Plan 
(the  Plan),  Located  in  St.  Louis. 
Missouri 

|.^ppli^Jation  No.  D-9782J 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847,  August  10.  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406ib)(l) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  proposed 
extension  of  credit  to  the  Plan  by 
Boatmen's  Trust  Company  (BTC).  a 
party  in  interest  with  respect  to  the 
Plan,  in  the  form  of  a  payment  (the 
Advance)  with  respect  to  group  annuity 
contract  CG01285B3A  (the  GIC)  issued' 
by  Executive  Life  Insurance  Company 
(ELIC);  and  (2)  the  Flan's  potential 
repayment  of  the  Advance  (the 
Repayments),  provided-^a)  all  terras  of 
such  transactions  are  no  less  favorable 
to  the  Plan  than  those  which  the  Flan  ' 
could  obtain  in  arm's-length 
transactions  with  an  unrelated  party;  fo) 
no  interest  and/or  expenses  are  paid  by 
the  Plan:  (c)  the  Advance  is  made  with 
respect  to  amounts  invested  by  the  Flan 
in  the  GIC;  (d)  the  Repayments  are 
restricted  to  the  amounts,  if  any.  paid  to 
the  Plan  after  August  2. 1994.  by  ELIC  ' 
or  other  responsible  third  parties  with 
respect  to  the  GIC  (the  GIC  Proceeds);  (e) 
the  Repayments  do  not  exceed  the  total 
an.ount  of  the  Advance:  and  (f)  the 
Repayments  are  waived  to  the  extent  the 
Advance  exceeds  the  GIC  Proceeds 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
which  had  6.938  participants  as  of 
March  31,  1994.  The  approximate 
aggregate  fair  market  value  of  the  Plans 
assets  as  of  that  date  was  $313  million. 
BTC  is  the  trustee  of  the  Plan. 

2.  On  February  12.  1988.  5763.683.21 
of  the  Plan's  assets  were  invested  in  the 
GIC.  yielding  8.5%  compound  interest 
with  a  March  1.  1993  maturity  date.  As 
of  March  31.  1991.  the  book  value  of  the 
GIC  totalled  .$987,902.02. 

3.  On  April  11. 1991.  a  California 
court  appointed  the  Insurance 
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Commissioner  of  the  State  of  California 
as  conservator  of  EUC.  Pursuant  to  this 
action,  payouts  on  ELIC's  GICs  were 
suspended."  Subsequently,  the 
California  Insurance  Commissioner 
approved  a  Rehabilitation  Plan  for  ELIC 
(the  Rehab  Plan),  which  involved, 
among  other  things,  Aurora  National 
Life  Assurance  Company  (Aurora) 
assuming  most  of  the  insurance  policy 
and  QIC  obligations  of  ELIC,  in  some 
cases  at  discounted  values. »  The  Rehab 
Plan  also  involved  liquidation  of  certain 
assets  of  ELIC.  including  real  estate  and 
so-called  "junk  bonds",  to  fund  various 
aspects  of  the  Rehab  Plan.  For  holders 
of  ELIC  GICs,  the  terms  of  the  Rehab 
Plan  included  an  election  either  to; 

(a)  Opt  into  the  Rehab  Plan,  and 
receive  a  replacement  GIC  from  Aurora 
at  a  discounted  value;  or 

(b)  Opt  out  of  the  Rehab  Plan,  in 
return  for  a  discounted  account  value 
(DAV)  payable  partly  in  cash  now  and 
partly  in  the  form  of  future  contingent 
cash  payments  from  certam  ELIC 
liquidating  trusts. 

4.  In  its  capacity  as  trustee  of  the  Plan, 
BTC  ultimately  selected  the  opt  out 
option  for  the  Plan.  Under  the  terms  of 
the  Rehab  Plan  and  the  opt  out  election. 
a  substantial  portion  of  the  DAV 
($569,100.82)  has  already  been  received 
from  ELIC  in  cash.  The  balance  of  the 
DAV  ($260,801.20)  represents  the 
California  Insurance  Commissioner's 
estimate  of  the  future  contingent 
payments  to  be  received  by  the  Plan 
from  the  ELIC  liquidating  trust.  It  is 
expected  that  the  remaining  asset 
liquidations  will  take  several  years.  The 
precise  timing  and  amount  of  future 
payments  is  subject  to  uncertainty. 

5.  BTC  is  willing  to  make  the 
proposed  Advance  in  order  to  protect 
plan  participants  from  any  loss  with 
respect  to  their  initial  principal 
investment  in  the  GIC.  The  proposed 
amount  of  the  Advance,  $194,582.39, 
represents  the  difference  between  the 
Plan's  initial  investment  in  the  GIC 
($763,683.21)  and  the  cash  payments 
which  have  been  received  to  date  from 
ELIC  pursuant  to  the  Rehab  Plan 
($569,100.82).  Without  the  Advance,  the 
applicant  represents  that  it  is  possible 
that  the  Plan  might  be  unable  to  meet  in 
timely  fashion  its  obligations  to  pay 
benefits  and  make  distributions  and  to 
accommodate  participant-directed 
investment  reallocations.  BTC  proposes 


"In  this  proposed  expmplion,  the  Dp[xir1monl 
e\pre»,M!»  no  opinion  as  to  whether  the  acquisiliun 
and  holdinii  of  Ihp  GIC  violated  uny  provisions  of 
Prfn4of  Titlelof  the  Act. 

"The  Dopartment  notes  that  the  e.xemption 
proposed  herein  is  not  intended  lo  affect  any  tduse 
of  action  by  any  participant  of  ihr  Pl,in  or  the 
Depdrlment  uith  ;espe<  I  to  the  1,1C 


the  Advance  as  an  alternative  to  being 
forced  to  "freeze"  that  portion  of  the 
Plan  invested  in  the  GIC.  Moreover.  BTC 
represents  that  the  Advance  will  protect 
the  Plan  participants  and  their 
beneficiaries  from  the  risk  of  loss  and 
possible  reduction  of  benefits  attendant 
to  the  investment  in  the  GIC. 

6.  The  applicant  represents  that  the 
Advance  will  be  made  in  a  single 
payment  of  $194,582.39.  As  a  result  of 
the  transaction,  participants  will  receive 
at  least  the  original  principal  amount 
invested  in  the  GIC.  The  proposed 
Advance  will  be  made  to  the  Plan  on  an 
interest-free,  unsecured  basis.  The  Plan 
will  incur  no  expenses  in  connection 
with  the  proposed  Advance.  The 
proposed  Advance  may  be  repaid  only 
out  of  the  GIC  Proceeds.  If  the  amounts 
so  received  are  less  than  the  amount  of 
the  Advance.  BTC  will  bear  the  loss, 
having  no  recourse  against  any  other  of 
the  Plan's  assets.  In  the  event  that  the 
GIC  Proceeds  exceed  the  amount 
necessary  to  repay  the  Advance,  the 
excess  will  be  distributed  to  the  Plan  for 
the  benefit  of  participants  and  their 
beneficiaries.  BTC  represents  that  it  will 
maintain  records  of  the  proposed 
Advance  for  a  period  of  seven  years,  and 
such  records  will  be  open  for  inspection 
at  all  times  by  the  Department  or  any 
Plan  participant. 

7.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  will  satisfy  the  criteria 
contained  in  section  408(3)  of  the  Act 
because:  (a)  all  terms  of  the  transactions 
will  be  no  less  favorable  to  the  Plans 
than  those  which  the  Plans  could  obtain 
in  an  arm's-length  transaction  with  an 
unrelated  party;  (b)  no  interest  and/or 
expenses  will  be  paid  by  the  plans;  (c) 
the  Advance  will  be  made  with  respect 
to  amounts  invested  by  the  Plan  in  the 
GIC;  (d)  the  Repayments  are  restricted  to 
the  GIC  Proceeds;  (e)  the  Repayments 
will  not  exceed  the  total  amount  of  the 
Advance;  and  (f)  the  Repayments  are 
waived  to  the  extent  the  Advance 
exceeds  the  GIC  Proceeds. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  tbt;  CK'partnn>iU, 
telephone  (202)  219-8881.  (This  is  not  a 
toll-free  numb«>r.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c;)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 


not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  14lh  day  of 
September,  1994. 
Ivan  Strasfeid, 

Direr  for  of  Exemption  Determinations. 
Pension  nnd  Welfare  Benefits  Administration, 
U.S.  Deportment  of  Labor 
|FR  Do< .  94-23121  Filed  9-16-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Joint  Sut>committee 
Meeting  on  Individual  Plant 
Examinations  and  Probabilistic  Risk 
Assessment 

The  ARCS  Subcommittees  on 
Individual  Plant  Examinations  and 
Probabilistic  Risk  Assessment  will  hold 
a  joint  meeting  on  September  27, 1994, 
Room  T-2B3,  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  September  27,  1994—8:30  a.m 
until  the  conclusion  of  business. 

The  Subcommittees  will  discuss  the 
IPE  Insights  Program.  PRA  Policy 
Statement  and  Implementation  Plan, 
and  diesel  generator  problems  at  H.B. 
Robinson.  The  purpose  of  this  meeting 
is  to  gather  information,  analyze 
relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairmen;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairmen's  ruling  or  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  M.  Dean 
Houston  (telephone  301/415-6899) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 


Persons  planning  to  attend  this  meeting 
are  urged  lo  contact  the  above  named 
individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
potential  changes  in  the  proposed 
agenda,  etc.,  that  may  have  occurred. 

Dated:  September  13, 1994 
Paul  Boehnert, 

Acting  Chief.  Nuclear  Reactors  Branch. 
jFR  Doc  94-23137  Filed  9-16-94;  8:45  am] 
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[Docket  No.  03016055) 

Advanced  Medical  Systems,  Inc. 
(Byproduct  License  No.  34-19089-01); 
Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  Staff 
has  received  a  Petition  dated  August  19, 
1994,  filed  by  William  B.  Schatz,  on 
behalf  of  the  Northeast  Ohio  Regional 
Sewer  District  ("Petitioner"  or 
"NEORSD").  The  Petition  requests, 
pursuant  to  10  CFR  2.206,  that  the  NRC 
take  action  with  regard  to  Advanced 
Medical  Systems.  Inc.  (AMS).  to  amend 
AMS's  License  No.  34-19089-01  to 
require  AMS  to  install,  maintain,  and 
operate  a  radiation  alarm  system  on  all 
drains  at  1020  London  Road.  Cleveland. 
Ohio  (AMS  Facility)  that  lead  to  either 
sanitary  or  storm  sewers. 

Petitioner  asserts  as  the  bases  for  this 
request  that  it  views  the  quantity  of 
cobalt-60  waste  in  the  basement  of  the 
AMS  facility  as  a  major  threat;  that  the 
NRC  admits  that  the  existing 
contamination  at  the  AMS  Facility 
continues  to  pose  a  risk;  that  the 
contamination  that  exists  at  the  AMS 
Facility  is  estimated  to  be  393  curies  of 
loose,  "talcum-like"  cobalt  scattered 
upon  the  floor  of  the  waste  hold-up 
room  in  the  basement;  that  cobalt-60 
contamination  was  found  in  the  sewer 
line  connecting  the  AMS  Facility  to  the 
public  sewer  and  was  found  in  the 
public  sewer  directly  under  the  AMS 
discharge;  that  the  NEORSD  has  already 
incurred  costs  of  nearly  $2  million 
addressing  loose  cobalt-60 
contamination  at  its  Easterly  and 
Southerly  Wastewater  treatment  plants; 
that  the  NRC  has  been  unable  or 
unwilling  to  explain  the  source  of  the 
cobalt-60  on  the  NEORSD  property  and 
unable  to  identify  any  likely  sources  for 
the  cobalt-60  other  than  the  AMS 
Facility;  that  the  quantity  of  cobalt-60  at 
the  Southerly  Plemt  exceeds  that  which 
the  AMS  records  show  was  released  by 
AMS  into  the  sewer  system;  and  that 
License  Amendment  No.  10  to  the 
original  license  for  this  site,  issued  to 
Picker  in  1962.  contained  a  requirement 


for  an  alarm  system  to  detect 
unmonitored  discharges.  The  Petitioner 
states  that  such  an  alarm  system  was  not 
a  condition  of  the  subsequent  AMS 
license  despite  a  recommendation  from 
Oak  Ridge  Associated  Universities  that 
such  an  alarm  system  be  installed  along 
with  control  valves  to  shut  off  flow  to 
the  sewer  if  the  alarm  sounds. 

The  Petition  has  been  referred  to  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards  pursuant  to  10  CFR  2.206. 
As  provided  by  Section  2.206. 
appropriate  action  will  be  taken  with 
regard  to  the  specific  issue  raised  by  the 
Petition  in  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2110  L  Street.  N.W.. 
Washington.  DC.  20555.  and  at  the 
Local  Public  Document  Room.  Perry 
Public  Library.  3753  Main  Street.  Perry. 
Ohio  44081.  ' 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  September  1994. 

For  the  Nuclear  Regulatory-  Commission. 
Robert  M.  Bemero, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

jFR  Doc.  94-23138  Filed  9-16-94:  8:45  ami 
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[Docket  No.  50-458-OLA;  ASLBP  No.  93- 
680-04-OLA] 

Atomic  Safety  and  Licensing  Board; 
Hearing 

September  13, 1994. 

In  the  Matter  of:  Gulf  States  Utilities  Co.. 
et  al.  River  Bend  Station.  Unit  1. 
Before  Administrative  ludges: 

B.  Paul  Cotter.  )r..  Chairman 
Dr.  Richard  F.  Cole 
Dr.  Peter  S.  Lam 

This  proceeding  concerns  two  license 
amendments  for  the  River  Bend  Station, 
a  nuclear  facility  located  in  Feliciana 
Parish,  Louisiana.  The  amendments:  (1) 
Authorize  Gulf  States  Utilities  Company 
to  become  a  wholly  owned  subsidiar\-  of 
Entergy  Corporation;  and  (2)  designate 
Entergy  Operations.  Inc.  as  a  new- 
licensee  to  operate,  manage,  and 
maintain  River  Bend. 

In  response  to  a  Notice  of  Opportunity 
for  Hearing.  58  FR  36.423,  36.435-36 
(1993),  Cajun  Electric  Cooperative,  Inc. 
(Cajun)  petitioned  to  inter\ene  in  this 
proceeding.  On  December  16, 1993,  the 
NRC  Staff  issued  the  license 
amendments  requested,  and  on  January 
27,  1994  an  NRC  Licensing  Board 
admitted  Cajun  as  an  intervener  (LBP- 
94-3,  39  NRC  3).  The  decision  to  admit 
Cajun  was  subsequently  affirmed  by  the 
Commission  on  August  24.  1994  (CLI- 
94-10.  39  NRC ). 
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Please  take  notice  that  a  bearing  will 
be  conducted  in  this  proceeding. 
Matters  currently  at  issue  are  Cajun's 
contention  that  the  proposed  license 
amendments  may  result  in  a  reduction 
in  the  margin  of  safety  at  River  Bend 
caused  by  undcrfunding  of  the  facility. 

During  the  course  of  Uie  proceeding, 
the  Board  may  hold  prehearing 
conferences,  pursuant  to  10  CFR  2.752, 
as  well  as  evidentiary  hearing  sessions, 
at  times  and  places  to  be  announced 
hereafter,  through  notices  published  in 
the  Federal  Register  and  made  available 
at  the  Public  Document  Rooms  noted 
below. 

In  accordance  with  10  CFR  2.715(a), 
any  person,  not  a  party  to  the 
proceeding,  will  be  permitted  to  submit 
a  written  limited  appearance  statement 
setting  forth  his  or  her  position  on  the 
issues.  These  statements,  which  may  be 
submitted  at  any  time  during  the 
proceeding,  do  not  constitute  testimony 
or  evidence  but  may  assist  the  Board 
and  the  parties  in  defining  the  issues  to 
be  considered.  Persons  desiring  to 
submit  a  limited  appearance  statement 
should  transmit  any  such  statement  to 
the  Office  of  the  Secretary.  Docketing 
and  Service  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  A  copy  of  such  statements 
should  also  be  served  on  the  Chairman 
of  this  Licensing  Board.  At  a  later  date, 
the  Board  will  consider  whether  or  not 
to  hold  •  tession  in  which  to  hear  oral 
limited  appearance  statements. 

Documents  related  to  this  proceeding 
are  available  for  public  inspection  at  the 
NRC  Document  Room,  2120  L  Street. 
N.W.,  Washington,  DC.  20555,  and  at 
the  local  public  document  room. 
Louisiana  State  University,  Troy  H. 
Middleton  Library,  Government 
Documents  Department,  Baton  Rogue. 
Louisiana  70803. 

For  The  Atomic  Safety  And  Licensing 
Board. 

Rockvilte,  Maryland.  September  13, 1994. 

B.  Paul  Coner,  fr.. 

Chairman,  AdministraUw  Judgfi. 

jFR  Doc.  94-23139  Filed  9-1&-94:  fl  45  ami 
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{Docket  No  50-423] 

Northeast  Nuclear  Energy  Company; 
Consideration  of  Issuance  of 
Amefidment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  tor  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuaiK:e  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 


49.  issued  to  Northeast  Nuclear  Energy 
Company  (NNECO/the  licensee),  for 
operation  of  the  Millstone  Nuclear 
Power  Station,  Unit  No.  3,  located  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  (TS) 
to  modify  surveillance  requirements  by 
increasing  the  acceptance  criterion  for 
the  closure  of  the  main  steam  isolation 
valves  (MSIVs)  from  5  seconds  to  10 
seconds. 

The  proposed  change  would  permit 
Millstone  Unit  3  to  resume  plant 
operation.  To  resume  plant  operations 
Millstone  Unit  3  must  meet  the 
operabjlity  requirements  of  the 
Technical  Specifications  for  the  MSIVs. 
On  September  8, 1994,  during  monthly 
testing  of  the  "C"  MSIV,  it  was 
determined  that  the  MSIV  was 
inoperable  because  its  closure  time  was 
determined  to  be  greater  than  5  seconds. 
Subsequent  efTorts  to  meet  the  required 
closure  time  have  been  unsuccessful. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Ad)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50  91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards  • 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91  (a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration  (SHC),  which  is 
presented  below: 

•  *  •  The  proposed  change  does  not 
involve  an  SHC  l>ecause  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

NNECO's  proposal  to  modify  Surveillance 
Requirement  4.7.1.5.1  of  the  Millstone  Unit 
No.  3  Technical  Specifications  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  arcidt-nt 
previously  analyzed. 

The  increase  in  the  MSIV  stroke  time  from 
S  seccnds  to  10  seconds  has  no  adverse 
impact  on  the  FSAR  (Final  Safety  Analysis 
Rcp>ort|  analyses  for  the  feedwaler  line  break 
and  the  main  steam  line  break.  The 
applicable  acxeptancc  criteria  (e.g.,  DN'BR 


(departure  from  nucleate  boiling  ratio)  and 
pressure)  for  both  3-loop  and  4-loop 
operation  continue  to  be  met  with  an 
increase  in  the  MSIV  closure  time  from  5  to 
10  seconds.  No  other  accident  analyses 
discussed  in  Chapter  15  of  the  FS.AR  are 
affected  by  the  proposed  increase  in  the 
MSIV  closure  time. 

Additionally,  evaluations  have  determined 
that  the  proposal  does  not  affect  the 
environmental  qualification  program  for 
either  the  main  steam  valve  building  or  the 
containment,  does  not  impact  the  design 
basis  accident  radiological  consequence 
calculations,  does  not  negatively  impact  fluid 
transient  evaluations,  has  a  negligible  impact 
on  the  long  term  cooling  capacity  of  the 
steam  generators,  and  does  not  change  pipe 
rupture  mechanistic  effects. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  does  not  introduce 
any  new  failure  modes.  It  simply  modifies  an 
acceptance  criteriou  for  a  surveillance 
requirement.  As  such,  increasing  the  MSIV 
stroke  time  from  5  seconds  to  10  seconds 
affects  only  the  FSAR  analyses  for  the 
feedwater  line  break  and  the  main  stream 
line  break.  No  other  accident  analyses 
discussed  in  Chapter  15  of  the  FSAR  aae 
affected  by  the  proposed  increase  in  the 
MSIV  closure  time.  The  applicable 
acceptance  criteria  (e.g.,  DNBR  and  pressure) 
for  both  3-loop  and  4-loop  operation 
continue  to  be  met  with  an  increase  in  the 
MSIV  closure  time  from  5  to  10  seconds. 

Additionally,  ev.iluations  have  determined 
that  the  proposal  does  not  affect  the 
environmental  qualification  program  for 
either  the  main  steam  valve  building  or  the 
containment,  does  not  impact  the  design 
basis  accident  radiological  consequence 
calculations,  does  not  negatively  impact  fluid 
transient  evaluations,  has  a  negligible  impact 
on  the  long  term  cooling  capacity  of  the 
steam  generators,  and  does  not  change  pip>e 
rupture  mechanistic  effects. 

Thus,  the  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  increase  in  the  MSIV  stroke  lime  from 
5  seconds  to  10  seconds  has  no  adverse 
impact  on  the  FSAR  analyses  for  the 
feedwater  line  break  and  the  main  steam  tine 
break.  The  applicable  acceptance  criteria 
(e.g..  DNBR  and  pressure)  for  both  3-loop  and 
4-loop  operation  continue  lo  be  met  with  an 
increase  in  the  MSIV  closure  time  from  5  lo 
10  seconds.  No  other  accident  analyst's 
discussed  in  Chapter  15  of  the  FSAR  are 
affected  by  the  proposed  increase  in  the 
MSIV  closure  time.  Additionally,  the 
proposed  change  does  not  impact  the 
consequences  of  an  accident  previously 
analyzed. 

Based  on  the  above,  there  is  no  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  bab«>d  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  19. 1994,  the  hcensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 


Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resource  Center,  Three  Rivers 
Community-Technical  College,  Thames 
Valley  Campus,  574  New  London 
Turnpike,  Norwich  Connecticut  06360. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board ,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspects(s)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  then  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  providing  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 


petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  p)ermitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aJFter  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretar>'  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  bv  a  toll-free  telephone 
call  to  Western  Uiiion  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
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Office  of  the  General  Counsel.  U.S 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  to  Gerald 
Garfield.  Esquire.  Day.  Berry  A  Howard. 
City  Place.  Hartford.  Cx>nnecticut 
06103-3499,  attorney  for  the  licenaee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2  714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  9.  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  room. 
located  at  the  Learning  Resource  Center, 
Three  Rivers  Comniunity-Tethnical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Dated  al  Rot  kville.  Maryland,  this  13tb  day 
of  Soptetnber  1994. 

For  the  Nuclear  Regulatory  Commission. 
Guy  S.  Viwiiis. 

Senior  Proiecl  Manager.  Project  Din^tomte 
1-4.  Division  of  Reactor  Projects — ////,  Office 
of  Nuclear  Reactor  Regulation 
|FR  Doc.  94-23140  Filed  9-16-94;  B  45  ami 
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[Docket  Noft.  50-327  and  50-328] 

Sequoyah  Nuclear  Plant  Unrts  1  and  2; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  (or  a  Hearing 

The  US.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Li<«nse  Nos.  DPR-77 
and  DPR-79  issued  to  the  Tennessee 
Valley  Authority  (the  licensee)  for 
operation  of  the  Sequoyah  Nuclear    • 
Plant,  Units  1  and  2,  located  in  S<xldy 
Daisy,  Tennessee. 

The  proposed  amendments,  submitted 
by  the  licensee's  letter  dated  September 
8,  1994.  would  incorporate  a 
clarification  to  separate  the  portion  of 
the  steam  generator  tubing  from  the  end 
of  the  tube  up  to  the  start  of  the  tul)e- 
to-tubesheet  weld  from  the  remainder  of 
the  tube  for  the  purposes  of  sample 
seliH-tion  and  repair  when  defects  are 


found  in  this  section  of  a  steam 
generator  tube. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50  92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  propoaad  amendment  will  not: 

1.  Involve  a  significant  increaae  in  the 
probability  or  consequences  of  an  Mxidenl 
previously  evaluated. 

This  change  will  clarify  the  requirements 
fur  indications  found  in  the  region  of  the 
steam  generator  (S/G)  tube,  which  protrudes 
below  the  fubesheet.  This  region  of  the  tube 
does  not  affect  the  structural  Intejpify  of  the 
reactor  coolant  system  (RCS)  pressure 
boundary,  since  it  ia  not  part  of  the  pressure 
boundary.  This  revision  will  exempt  this 
portion  of  lb«  tub*  from  being  considered 
under  the  result  and  action  required  sections 
of  Table  4.4-2  in  SQN's  TS.  Therefore, 
indications  in  this  region  will  not  require 
r(<pairs  and  will  not  be  used  for  the  purpose 
of  expanding  the  sample  of  tubes  to  be 
inspected  under  the  requirements  of  the  TS. 

The  condition  described  in  this  evaluation 
results  in  tube  integrity  considerations 
conunensiuvte  with  Regulatory  Guide  1.121 
criteria  both  analytically  and  empirically.  If 
the  indications  ai«  hypothetically  considered 
as  cracks,  the  Row  1  tube  end  indications 
neither  adversely  affect  S/C  tube  integrity  or 
any  other  component,  nor  does  the  presence 
of  the  indications  alter  the  function  of  the  S/ 
G  or  any  other  component.  Continuing  the 
hypothetical  scenario,  even  if  the  crack 
propagated  beyond  the  weld,  the  only 
consequence  of  an  arxident  thdt  could  be 
caused  by  plant  operatioo  or  by  the 
oc<  urrence  of  a  faulted  condition  event  with 
the  tube  end  indications,  would  be  negligible 
leakage  from  the  primary  to  secondary 
system.  Such  leakage  is  expiected  to  be 
insignificant  at  both  normal  and  faulted 
conditions.  Therefore,  plant  operation  with 
the  tube  end  in<lications  present  in  the  Row 


1  tubes  does  not  increase  the  probability  of 
an  analyzed  accident  such  as  a  S/G  tube 
rupture  event, 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Any  hypiothetical  accident  as  a  result  of 
plant  operation  with  the  Row  1  tube  end 
indications  would  be  bounded  by  the 
consequences  of  a  postulated  S/G  tube 
rupture.  Therefore,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  locations  of  the  axial  indications 
observed  are  below  the  tube-to-tubesheet 
weld.  Consequently,  it  is  concluded  that  the 
axial  indications  do  not  affect  the  structural 
and  leakage  integrity  of  the  primary  pressure 
boundary.  Should  the  indications  be  single  or 
multiple  axial  cracks  on  the  tube  ends,  the 
effect  of  crack  propagation  was  evaluated. 
Tube  burst  is  precluded  for  cracks  within  the 
tubesheet  by  the  constraint  provided  by  the 
tubesheet.  Therefore,  crack  lengths  do  not 
need  to  be  limited  by  burst  considerations 
and  operating  leakage  limits  are  not  required 
to  detect  crack  lengths  associated  with  the 
tube  burst.  However,  primary  to  secondary 
leakage  must  be  shown  to  remain  within 
acceptable  limits  during  all  plant  conditions. 
Leak-rate  testing  shows  that  such  leakage 
would  be  negligible  during  all  plant 
conditions.  Since  the  pressure  boundary 
integrity,  acceptable  leak  rale,  and  function 
of  the  S/G  are  not  affected  by  the  presence 
of  the  rube  end  indications,  the  margin  of 
safety  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

"The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


and  State  comments  required.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrecjuently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulator^'  Commission. 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
1 1545  Rockville  F»ike,  Rockville. 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  19, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  docimient  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  cwr  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularly  the  interest  of  the  petitioner 
in  the  proceeding,  and  how  that  interest 
muy  be  affected  by  the  resolts  of  the 


proceeding.  The  petition  should 
specifically  explain  the  reasons  why 
intervention  should  be  {jermitted  with 
I>articular  reference  to  the  following 
factors:  (1)  The  nature  of  the  petitioner's 
right  under  the  Act  to  be  made  party  to 
the  proceeding;  (2)  the  nature  and  extent 
of  the  petitioner's  property,  financial,  cm- 
other  interest  in  the  proceeding;  and  (3) 
the  possible  effect  of  any  order  which 
may  be  entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  inter\'ene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  al>ove.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinicm.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  witli  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-e.xamine 
vyfitnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 


determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  aroendraent. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Sen,'ices  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  N^ssouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mr.  Frederidc  J.  Hebdon: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  pyetition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,   . 
and  to  General  Council.  Tennessee 
Valley  Authority,  ET  llH.  400  West 
Summit  Hill  Dri\'e,  Knoxville, 
Tennessee  37902,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKlKi)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  8, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Buildirig,  2120  L 
Street.  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
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located  at  the  Chattanooga-Hamiltun 
County  Library.  1101  Broad  Street. 
Chattanooga.  Tennes.see  37402. 

Dated  at  Rockville.  Maryland.  thi«  13th  day 
of  September  1994. 

David  E.  LABarje.  Sr. 

Prefect  Manager.  Protect  Directorate  11-4. 
Division  of  Reactor  Projects — ////.  Office  of 
Suclear  Reactor  Regulation. 
|FR  Doc  94-23141  Filed  9-lfr-94;  8  45  ami 
■iLUNO  cooc  nm-oi-m 

(Doctot  No*.  SO-445  and  50-44«] 

Teias  Utilities  Electric  Company: 
Issuance  of  Amendments  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  Nos.  27  and  13  to 
Facility  Operating  License  Nos.  NPF-e7 
and  NPF-fl9  issued  to  Texas  Utilities 
Electric  Company  which  consisted  of 
changes  to  the  technical  specifications 
related  to  the  operation  of  the 
Comanche  Peak  Steam  Electric  Station. 
Units  1  and  2.  located  m  Somervell 
County.  Texas. 

The  amendments  are  effective  as  of 
the  date  of  issuance. 

The  amendments  revised  Technical 
SpociTication  5.3.1  to  permit  the  use  of 
fuel  with  maximum  enrichments  of  5  0 
weight  percent  Uranium  235. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  ruins  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1.  which  are  set  forth  in 
the  license  amendments. 

Notice  of  Consideration  of  Issuance  of 
Amendments  and  Opportunity  for 
(tearing  in  connetition  with  this  action 
was  published  in  the  Federal  Register  to 
August  1.  1994  (59  FR  38991]   No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  these  amendments  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respcH;t  to  the 
actior.  see  (1]  the  application  for 
amendments  dated  April  22.  1994.  (2) 
Amendment  No.  27  to  License  No.  NPF- 
87.  Amendment  No.  13  to  License  No. 


M'F-89.  and  (3)  the  Commission's 
related  Safety  Evaluation  and 
Environmental  Assessment.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  2120  L  Street.  NW  .  Washington. 
DC,  and  at  the  local  public  document 
room  located  at  the  University  of  Texas 
at  Arlington  Library.  Government 
Publications/Maps.  701  South  Cooper. 
P.O.  Box  19497.  Arlington.  Texas  76019. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555^  Attention: 
Director.  Division  of  Reactor  Projects  III/ 
IV. 

Dated  at  Rockville.  Mar>land  this  13th  day 
of  Septemlier  1994. 
For  the  Nuclear  Regulatory  Commission 

Thomas  A.  Bergman. 

Pro/eel  .\1anager.  Pro/eel  Directorate  A'-l, 
Division  of  Reactor  Projects  III/IV.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  94-23142  Filed  9-16-94;  8  45  ami 

BItLIMO  COOC  T5»0-0i-l«l 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34^4654;  File  No.  SR-CSE- 
94-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Cincinnati  Stock  Exchange.  Inc. 
Relating  to  Exchange  Membership 
Application  Fees 

September  12.  1994 

Pursuant  to  Section  19(b](l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U  S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  August  16.  1994. 
the  Cincinnati  Stock  Exchange.  Inc. 
("CSE"  or  "Exchange  ")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  nile 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CSE  hereby  proposed  to  amend 
the  membership  application  fees 
imposed  by  the  Exchange  as  follows: 


Item 

Current 
fee 

Proposed 

Transters: 
Respons4t)»e  Party 

Change  

Firm  RegistratKxV 
Name  Change  ... 
CBOE  Exercise  Appli- 
cation   

75 
75 
75 

350 
350 
350 

'  No  Change 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Purposed  Rule 
Change 

1  Purpose 

The  Exchange  has  determined  to 
increase  the  fees  associated  with 
applications  for  membership  to  more 
accurately  reflect  the  costs  associated 
with  the  processing  of  applications  and 
to  place  them  more  in  line  with  the  fees 
existing  on  other  markets.  The  increases 
apply  to  the  initial  application  fee  as 
well  as  the  fee  to  exercise  a  Chicago 
Board  Options  Exchange  ("CBOE") 
membership.  The  exercise  process  is 
part  of  the  agreement  for  access  between 
the  two  markets.'  Additionally,  intra- 
firm  transfers  of  individuals  assigned  to 
a  membership  are  being  raised  to  reflect 
the  cost  of  processing  the  transfers. 

2.  Statutor)'  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5]  in  particular  in  that  it  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers,  and  in 
general  is  designed  to  protect  investors 
and  the  public  interest. 


Item 

Current 
lee 

Proposed 
fee 

Yearty  Membership 
Dues  (Quarterty 
Charge  S625)  

hJew  Member  Appli- 
cation Fee  

S2.500 
100 

'S2.500 
1.000 

'  Pursuant  to  an  agreement  tinned  in  November 
1966.  a  CBUt  m«mt)er  may  be  eligible  to  become 
a  proprietary  member  of  the  CSE  without  having  to 
purchase  and  own  a  certiTicate  of  proprietary 
membership  (i  e..  a  teat  on  the  Exchange),  provided 
that  the  CBOE  member  meets  all  of  the  oth«^r 
requirements  of  eligibility  set  fonh  in  the  CSE's  B>  ■ 
Laws.  Sw  Article  II.  Section  5.2  of  the  CSE's  Code 
of  Regulations  lBy-Law»). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  beheve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self- Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  fijiding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propo*;  'd  rule  change  between  the 
Commission  and  any  person,  other  than 
those  t.haf  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copjing  at 
the  Commission's  Public  Reference 
.Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  CSE.  All  submissions  should 
refer  to  File  No.  SR-CSE-94-08  and 
should  be  submitted  by  October  11, 
1994. 


For  the  Coramission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  Mcf  arUnd, 

Deputy  Secretary. 

[FR  Doc.  94-23047  Filed  9-16-94;  8:45  mm] 
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Selt-Regulatory  Organizations, 
Applications  lor  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  tor 
Hearing;  Chicago  Stock  EJtchange, 
Incorporated 

September  13,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
1 2(0(1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Evans  Wiihycombe  Residential.  Inc. 
Common  Stock.  S.Ol  Par  Value  (File  No.  7- 
12905) 
Ampal  American  Israel  Corp. 
Warrants  (File  No.  7-12906] 
Essex  Property  Trust.  Inc. 
Common  Stock,  SOOOl  Par  Value  (File  No. 
7-12907) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  4,  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  de!<?gated 
authority. 
Jonathan  G.  Katz, 
Sucrtitary. 

jFR  Doc.  94-23130  Filed  9-1&-94;  8:45  am) 
BILUNG  CODE  8010-01-M 


[Rel.  No.  34-34653;  FHc  No.  SH-NASO-^94- 
3q 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change 
Amending  the  Prompt  R€H;e(pt  and 
Delivery  of  Securities  interpretation 
Relating  to  Short  Sales 

September  12,  1994. 

On  July  28,  1994,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  'Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  *  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exrfiange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder.^  The  rule  change 
amends  the  Prompt  PvCceipt  and 
Dehvery  of  Securities  Interpretation 
("Interpretation")  issued  by  the  NASD 
Board  of  Governors  under  Article  111. 
Section  1  of  the  NASD  Rules  of  Fair 
Practice.* 

The  NASD  proposes  to  amend  the 
Interpretation  to  require  members  or 
persons  associated  with  members,  to 
annotate  the  affirmative  determination 
made  prior  to  effecting  a  short  sale.  The 
affirmative  determination  requirement 
already  appears  in  the  Interpretation 
and  requires,  among  other  things,  that 
members  or  associated  persons  assure 
that  the  securities  involved  in  a  sale  will 
be  available  by  settlement  date.  For  long 
sales,  the  affirmative  determination  is 
required  to  be  noted  on  the  order  ticket 
at  the  time  the  order  is  placed.  The 
Interpretation  as  it  currently  reads, 
however,  does  not  require  that  such 
determination  be  evidenced  in  any 
specific  manner  with  respect  to  short 
sales. 

Under  the  Interpretation  as  amended, 
members  or  associated  persons  will  be 
required  to  annotate,  on  the  trade  ticket 
or  on  some  other  record  maintained  for 
that  purpose  by  the  member,  the 
following  information  in  order  to 
comply  with  the  affirmative 
determination  requirement  for  short 
sales: 

1.  Where  a  customer  assures  deliver}', 
the  member  or  associated  person  must 
annotate  that  conversation  noting  the 
present  location  of  the  securities; 
whether  the  securities  are  in  good 
deliverable  form;  and  whether  the 
securities  will  be  delivered  to  the  firm 
within  time  for  settlement;  or 


■  Ttie  NASU  amended  the  proposed  rule  cluinge 
subsequent  to  the  original  filing  on  May  26.  19d4. 
Amendment  .Nio.  1  was  filed  in  order  to  clarify  ttut 
the  proposal  applies  to  boib  N.\SD  members  arA 
|>ersoris  asscx-idted  with  NASD  members. 

MS  U.S.C.  78»(b)ll). 

M7CFR240.19b-4. 

*  NASD  .\tanual.  Rules  of  Fair  Practice,  .\rt  HI, 
.Sec.  l.(CCH)  12151.04. 


tan     I     \M^^A, 


C„^>».^U.r. 


^Ck        M\C\A       I      Mn»i/~s 
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^.  \Vtu!fu  thi;  uu.'iiib«:i  i;i  a 
person  locates  the  st(x:k.  an  . 
must  be  made  that  identifies  not  only 
the  number  of  shares  needed  to  cover 
the  short  sale  but  also  the  individual 
and  firm  contacted  that  offered 
assurance  that  the  shares  would  Ix' 
delivered  or  were  available  for 
borrowing  by  settlement  date.' 

In  its  proposed  amendment  to  the 
Interpretation,  the  NASD  has  not 
specified  the  manner  in  which  a 
member  or  person  associated  with  a 
member  must  annotate  compliance  with 
the  affirmative  doterniination 
requirement  applicable  to  short  sales.  It 
is  clear,  however,  that  the  affirmative 
determination  requirement  contained  in 
the  amendment  to  the  Interpretation 
applies  to  each  and  every  transaction,  a 
"blanket"  or  standing  assurance  thai 
securities  are  available  for  borrowing  is 
not  acceptable  to  satisfy  the  requirement 
as  is  evidenced  by  the  duty  to  annotate 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  issuance  of 
a  Commission  release  *  and  by 
publication  in  the  Federal  Register^  No 
comments  were  received  m  response  to 
the  Notice.  This  order  approves  the 
proposed  rule  change. 

As  the  NASD  indicated  in  its  filing, 
requiring  annotations  will  enhance 
memt>er  compliance  with  the 
affirmative  determination  rw^uireinent 
already  imposed  by  the  Interpretation 
and  will  enable  the  NASD  to  examine 
member  compliance  with  thi;  rule  more 
effectively.  The  NASD  also  noted  th;it 
the  amendment  will  make  clear  the 
NASD's  longstanding  p«ilicy  that  finns 
may  not  rely  on  daily  facsimile  sheets 
of  "borrowable  stocks"  t  -their 

obligations  under  the  Ii.  ion 

The  addition  of  the  annotation 
requirement  will  preclude  this  practice 
as  memb<irs  or  their  ass(M:iated  persons 
will  have  to  annotate  the  name  of  the 
person  contacted,  the  name  of  the  firm 
contacted  and  the  number  of  shares  for 
each  short  sale. 

The  Commission  has  determined  to 
approve  the  NASD's  proposal  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A(b)(6)  of  the  Act."  Section  15A(b)(6) 


>  Pursuant  to  Rulo  440C.  The  Nevi  York  Slock 
Exctung*  ("NYSE")  also  raquire*  NYSE  membon  to 
make  afTirmaliva  detarmirvalions  prior  to  effeclinfi 
short  sales  and  to  annotate  surh  dfterminatlons. 
NYSE  Information  Memo  91 -41  (Octuber  18.  1991) 

•Securities  Exchange  Act  Rrl   No  14487  (August 
'4.  1»94) 

'59  FR  40931  (August  10.  1994) 

•  15  U.S.C  78o-3(b)(6). 


■:i'  ruii-'s  oi  a  nation. 11 
Kiation  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
fjquitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general  to  protect 
investors  and  the  public  interest.  The 
proposal  will  enable  the  NASD  to  more 
effectively  enforce  an  already  existing 
provision  of  the  Prompt  Receipt  and 
Delivery  Interpretation  requiring 
members  of  their  associated  persons  to 
affirmatively  determine  that  shares 
relating  to  a  short  sale  are  available  for 
delivery  to  a  purchaser. 

Requiring  annotation  of  affirmative 
determinations  will  also  enhance  the 
NASD's  abiUty  to  examine  for  member 
compliance  with  various  other  N.\SD 
short  sale  rules  including  those  found  in 
Article  III.  Section  21  of  the  Rules  of 
Fair  Practice  (record  keeping)'  and  in 
the  Uniform  Practice  Code.  Section  71 
(mandatory  close-outs). '°  Further,  the 
annotation  requirement  will  assist  the 
NASD  in  examining  for  member 
compliance  with  the  short  sale  rule  or 
"bid  test,"  recently  granted  temporary 
18  month  approval  by  the  SEC  " 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-32 
be,  and  hereby  is.  approved. 

For  theCbnunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '• 

Margaret  H.  McFarland, 
Deputy  Secretary. 
jFR  Doc  94-23048  Filed  9-16-94:  8  45  ami 

8ILUNO  COOe  WIO-OI-M 


[Rei«ase  No  W-<14655;  File  No.  SR-NYSE- 
94-28] 

Self-Regulatory  Organizations;  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Real  Estate 
Investment  Trusts  Market  Index  Target- 
Term  Securities 

.September  12.  1994. 

I.  Introduction 

On  luly  15,  1994,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  list  and  trade  Market  Index  Target- 
Term  Securities  ("MITTS"), ^  the  return 
on  which  is  based  upon  a  portfolio  of 
securities  ("REIT  Portfolio")  of  U.S.  real 
estate  investment  trusts  ("REITs"). 
Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  August  11.  1994.* 
The  Exchange  filed  Amendment  No.  1 
to  the  proposed  rule  change  on  August 
25.  1994.^  No  comment  letters  were 
received  on  the  proposed  rule  change. 
This  order  approves  the  proposal,  as 
amended. 

II.  Description  of  the  Proposal 

Under  Section  703.19  of  the 
Exchange's  Listed  Company  Manual 
("Manual"),  the  NYSE  may  approve  for 
listing  securities  which  can  not  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  and 
warrants.''  The  NYSE  is  now  proposing 


'SASD  Manual.  Rules  of  Fair  Practice.  Anicle  III. 
Sec.  21.  (CX;H)  12171. 

*»  SASD  Manual.  Uniform  Practice  Code.  Sec.  71. 
(CCH1 13571 

"Securities  Exchange  Act  R«l.  No.  34277  (June 
29.  1994).  59  FR  34865  (luly  7.  1994) 

•»17CKR2O0  3O-3(a)(12). 


•  15  U.S.C.  78s(b)(l)  (1988). 
-  17  CFR  240.196-4  (1992). 

'  ■'MITTS"  is  a  registered  service  mark  and 
"Market  Index  Target-Term  Securities"  is  a  ser\ice 
mark  of  .Merrill  Lynch  k  Co..  Inc.  ("Merrill  Lynch"). 

*  See  Securities  Exchange  Act  Release  No.  34492 
(.August  5.  1994).  59  FR  60227  (Augusl  I  I.  1994). 

'  In  Amendment  No.  1,  the  Exchange  proposes  to; 
(1)  Provide  that  dividends  paid  on  a  component 
security  will  be  included  in  calculating  both  the 
daily  values  of  the  REIT  Portfolio  and  the  Total 
Return  Portfolio  Value  (as  defined  herein), 
regardless  of  any  subsequent  corporate  event  (such 
as  insolvency)  that  would  effect  the  value  of  the 
common  stock  of  that  component  REIT;  and  (2) 
amend  the  formula  for  determining  the  weightings 
of  the  portfolio  components  in  the  Original 
Portfolio  Value  (as  deHned  herein)  to  provide  that 
no  component  may  represent  more  than  10  percent 
of  the  Original  Portfolio  Value.  See  Letter  from 
lames  Buck.  Senior  Vice  President  and  Secretary. 
NYSE,  to  Sharon  Lawson.  Assistant  Director.  Office 
of  Market  Supervision,  Division  of  Market 
Regulation.  Commission,  dated  August  25,  1994 
("Amendment  No.  1"). 

'■  See  Securities  Exchange  Act  Release  Nos.  29229 
(May  23.  1991).  56  FR  24852  (May  31.  1991):  and 


under  Section  703.19  of  the  Manual  to 
list  for  trading  MITTS  based  on  the  REIT 
Portfolio  ("REIT  Portfolio  MITTS").^ 
As  with  other  MITTS  products,  the 
REIT  Portfolio  MITTS  will  conform  to 
the  listing  guidelines  under  Section 
703.19  of  the  Manual,  which  provides 
that:  (1)  Issues  must  have  a  minimum 
public  distribution  of  one  million 
securities;  (2)  a  minimum  of  400 
shareholders;  (3)  a  minimum  duration  of 
one  year;  (4)  a  market  value  of  at  least 
$4  million;  and  (5)  otherwise  comply 
with  the  NYSE's  initial  listing  criteria.** 
In  addition,  the  Exchange  will  monitor 
the  REIT  Portfoho  MITTS  to  verify 
compliance  with  the  Exchange's 
continued  listing  criteria.**  MITTS  are 
non-callable  senior  hybrid  debt 
securities  of  Merrill  Lynch  that  provide 
for  a  single  payment  at  maturity,  and 
will  bear  no  periodic  payments  of 
interest.  At  maturity,  holders  of  REIT 
Portfolio  MITTS  will  be  entitled  to 
receive  an  amount  in  cash  based  upon 
the  "Total  Return  Portfolio  Value; ' 


28217  (July  18.  1990).  55  FR  30056  l)uly  24.  1990  ) 
("Hybrid  Approval  Orders"). 

'The  Commission  has  previously  approved  the 
listing  and  trading  on  the  Exchange  of  a  MITTS 
based  upon  a  global  portfolio  of  securities 
representing  telecommunications  companies  and 
one  based  on  a  portfolio  of  securities  representing 
European  companies.  See  .Securities  Exchange  Act 
Release  Nos.  32840  (September  2.  1993).  58  KR 
47485  (September  9,  1993).  and  33368  (December 
22, 1993).  58  FR  68975  (December  29,  1993)) 
(collectively,  "MITTS  Approval  Orders '). 

•The  hybrid  listing  standards  in  Section  703.19 
of  the  Manual  are  intended  to  accommodate  listed 
companies  in  good  standing,  their  subsidi<)ries  and 
affiliates,  and  non-listed  equities  which  meet  the 
Exchange's  original  listing  standards.  Domestic 
issuers  must  also  meet  the  earnings  and  net  tangible 
assets  criteria  set  forth  in  Sections  102.01  and 
102.02  of  the  Manual.  Speciflcally,  the  minimum 
original  listing  criteria  requires  that  issuers  have:  (1) 
2.000  holders  holding  100  shares  or  more  or  have 
2,200  holders  with  an  average  monthly  trading 
volume  of  100.000  shares:  (2)  a  public  float  of  1.1 
million  shares:  (3)  an  aggregate  public  market  value 
of  S18  million  or  total  net  tangible  assets  of  S18 
million;  and  (4)  earnings  before  taxes  of  $2.5 
million  in  the  latest  fiscal  year  and  earnings  before 
taxes  of  S2  million  in  each  of  the  preceding  two 
fiscal  years,  or  earnings  before  taxes  of  S6.5  million 
in  the  aggregate  for  the  last  three  fiscal  years  with 
a  S4.5  million  minimum  in  the  most  recent  fiscal 
year  (all  three  years  are  required  to  be  profitable). 

*The  Continued  listing  criteria  for  capital  or 
common  stock  requires  that;  (1)  the  number  of 
holders  of  100  shares  or  more  is  equal  to  or  greater 
than  1 .200:  (2)  the  number  of  publicly-held  shares 
is  equal  to  or  greater  than  600.000;  (3)  the  aggregate 
market  value  of  publicly-held  shares  is  equal  to  or 
greater  than  SS  million:  (4)  the  aggregate  market 
value  of  shares  outstanding  (excluding  treasury 
stock)  is  equal  to  or  greater  than  S8  million  and 
average  net  income  after  taxes  for  the  past  three 
years  is  equal  to  or  greater  than  S600.000:  and  (5) 
net  tangible  assets  available  to  common  stock  are 
equal  to  or  greater  than  58  million  and  average  net 
income  after  taxes  for  the  past  three  years  is  equal 
to  or  greater  than  S600.000.  In  addition,  the 
continued  listing  standards  for  bonds  require  that 
outstanding  publicly-held  bonds  have  an  aggregate 
market  value  or  principal  amount  equal  to  or  greater 
than  SI  million.  See  Section  802  of  the  Manual. 


provided,  however,  that  the  amount 
payable  at  maturity  will  not  be  less  than 
S9  for  each  $10  principal  amount  of  the 
REIT  Portfolio  MITTS.  The  "Total 
Return  Portfolio  Value"  will  be  an 
amount  based  upon  the  change  in  the 
"Original  Portfolio  Value"  and  the  value 
of  the  REIT  Portfolio  at  maturity,  plus 
the  aggregate  dollar  amount  of 
dividends  paid  on  the  components  of 
the  REIT  Portfolio  during  the  term  of  the 
REIT  Portfolio  MITTS.  The  "Original 
Portfolio  Value"  will  equal  SlO,  i.e.,  the 
value  of  the  REIT  Portfolio  on  the  date 
the  REIT  Portfolio  MITTS  axe  priced  by 
the  issuer  for  initial  offering  to  the 
public.  The  value  of  the  REIT  Portfolio 
at  maturity  will  be  based  on  the  average 
of  the  closing  prices  of  the  components 
of  the  REIT  Portfolio  for  a  specified 
number  of  days  immediately  prior  to  the 
maturity  date  of  the  REIT  Portfolio 
MITTS.io  REIT  Portfolio  MITTS  are 
cash-settled  in  that  they  do  not  give  the 
holder  any  right  to  receive  a  portfolio 
security  or  any  other  ownership  right  or 
interest  in  the  portfolio  securities, 
although  the  return  on  the  investment  is 
based,  in  part,  on  the  aggregate  portfolio 
value  of  the  REIT  Portfolio  securities. 

According  to  the  NYSE,  REIT 
Portfolio  MITTS  will  allow  investors  to 
combine  the  protection  of  a  portion  of 
the  principal  amount  of  the  MITTS  with 
potential  additional  payments  based 
upon  the  performance  of  a  portfolio  of 
securities  representing  20  highly 
capitalized  REITs.  In  particular,  the 
proposed  REIT  Portfolio  MITTS  will 
provide  90%  principal  protection  of  the 
original  issue  price  at  maturity  with  the 
opportunity  to  participate  in  the 
dividend  stream  related  to  the  REIT 
Portfolio  components  plus  any  upside 
appreciation  of  the  underlying  REIT 
Portfolio.  REIT  Portfolio  MITTS  will 
mature  in  August  2000. 

As  of  June  6, 1994,  the  REIT  Portfolio 
consisted  of  the  common  stock  of  20 
REITs  that  have  significantly  different 
levels  of  market  capitalization,  ranging 
from  a  high  of  approximately  $2.3 
billion  (Simon  Property  Group,  Inc.)  to 
a  low  of  approximately  $216  million 
(Excel  Realty  Trust,  Inc.).  Also  as  of 
June  6,  1994,  the  exchange  market 
prices  of  the  components  of  the  REIT 
Portfolio  ranged  from  a  high  of  $40.25 
to  a  low  of  $11.25.  The  average  daily 
trading  volume  for  the  components  of 


'"In  particular,  the  Total  Return  Portfolio  Value 
will  be  based  on  the  average  closing  prices  of  the 
REIT  Portfolio  component  securities  for  the  first  45 
NYSE  trading  days  of  the  "Calculation  Period."  The 
Calculation  Period  is  defined  as  the  period  from 
and  including  the  90th  scheduled  NYSE  trading  day 
prior  to  the  maturity  date  to  and  including  the 
fourth  scheduled  NYSE  trading  date  prior  to  the 
maturity  date. 


the  REIT  Portfolio  for  the  period  from 
January  16,  1994,  through  July  14, 1994. 
ranged  from  a  high  of  approximate]  v 
145,318  shares  to  a  low  of 
approximately  22,030  shares. 

The  common  stocks  of  19  of  the  20 
component  REITs  are  listed  on  the 
Exchange  and  the  common  stock  of  the 
other  component  REIT  is  traded  on  the 
American  Stock  Exchange  ("Amex"). 
The  initial  weightings  of  the 
components  of  the  REIT  Portfolio  will 
be  based  upon  each  stock's  relative 
liquidity  [i.e.,  relative  trading  volume  in 
dollars)  in  the  Untied  States;  provided, 
however,  that  no  component  may 
represent  more  than  10%  of  the  Original 
Portfolio  Value.' 1 

To  determine  relative  liquidity, 
Merrill  Lynch  will  compare  the  average 
daily  consolidated  dollar  volume  of  a 
stock  over  the  90-day  period 
immediatelv  preceding  the  date  on 
which  the  REIT  Portfolio  MITTS  are 
priced  for  issuance  to  the  average  daily 
consolidated  dollar  volume  for  all  of  the 
stocks  in  the  REIT  Portfolio  for  that  90- 
day  period.  As  of  June  6,  1994,  the 
highest  weighting  for  any  stock  in  the 
REIT  Portfolio  was  10.00%  12  and  the 
weighting  for  the  five  components  with 
the  highest  relative  liquidity  was 
42.50%.  Also  as  of  that  date,  the  lowest 
weighting  for  any  stock  in  the  REIT 
Portfolio  was  1.58%  and  the  weighting 
for  the  five  components  with  the  lowest 
relative  liquidity  was  10.24%.  For  the 
six-month  period  from  January  16,  1994, 
through  July  14, 1994,  the  average  dollar 
daily  trading  volume  of  the  components 
ranged  from  a  high  of  $2,468,375 
(Simon  Property  Group,  Inc.)  to  a  low  of 
$345,618  (Western  Investment  Real 
Estate  Trust). 

E.xcept  for  certain  multiplier 
adjustments  discussed  below,  once  the 
initial  weightings  have  been 
determined,  the  multipliers  will  remain 
constant  throughout  the  term  of  the 
REIT  Portfolio  MITTS.  The  value  of  the 
REIT  Portfolio  MITTS  at  any  point  in 
time  will  equal  the  aggregate  for  the 
components  of  the  price  of  each 
component  times  the  multiplier  for  that 
component  plus  the  cumulative 
dividends  paid  on  each  component 
since  the  issue  date  for  the  REIT 
Portfolio  MITTS.  The  multipliers 
assigned  to  the  component  REITs  will 


"See  Amendment  No.  1.  supra  note  5.  For 
purposes  of  this  calculation,  the  weight  of  any 
component  that  would  otherwise  exceed  10%  of  the 
Original  Portfolio  Value  will  be  reduced  to  10%. 
The  remainder  of  the  Original  Portfolio  Value  will 
then  be  allocated  among  the  remaining  components 
of  the  REIT  Portfolio  based  on  relative  liquidi:>. 

"The  weight  of  this  component  (Simon  Property 
Group,  Inc.)  was  reduced  from  10.22%  to  10%  .is 
a  resuh  of  the  modified  weighting  system  deMriSod 
herein.  Id. 
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be  adjusted  for  certain  events  such  as 
stock  splits,  reverse  stock  splits,  or  stock 
dividends,  and  the  value  of  the  common 
stock  of  the  component  REITs  will  also 
be  adjusted  for  certain  events  including 
a  liquidation,  bankruptcy,  insolvency, 
merger,  or  consolidation  involving  the 
issuer  of  the  underlying  shares.  For 
example,  if  the  issuer  of  the  shares 
underlying  a  component  REIT  has  been 
sub|«<.t  to  a  merger  or  a  consolidation 
and  is  not  the  surviving  entity,  then  the 
value  for  such  common  stock  will  be 
determined  at  the  time  such  issuer  is 
merged  or  consolidated  and  will  equal 
the  last  available  exchange  market  price 
for  such  common  stock  plus  the 
cumulative  dividends  paid  on  that  stock 
from  the  date  of  issuance  of  the  REIT 
Portfolio  MITTS  through  that  date." 
That  value  will  then  be  constant  for  the 
remaining  term  of  the  REIT  Portfolio 
MITTS.  In  addition,  no  adjustments  of 
any  multiplier  of  a  portfolio  security 
will  be  made  unless  such  adjustment 
would  require  a  change  of  at  least  1  % 
in  the  multiplier  then  in  effect. 

If  the  issuer  of  a  portfolio  security  is 
in  the  process  of  liquidation  or  subject 
to  a  bankruptcy  proceeding,  insolvency, 
or  other  similar  adjudication,  such 
security  will  continue  to  be  includinl  in 
the  REIT  Portfolio  so  long  as  an 
exchange  market  price  for  such  security 
is  available.  If  an  exchange  market  price 
is  no  longer  available  for  a  portfolio 
security,  including,  but  not  limited  to. 
liquidation,  bankruptcy,  insolvency,  or 
any  other  similar  proceeding,  then  the 
value  of  that  portfolio  security  used  in 
calculating  both  the  dailv  value  of  the 
REIT  Portfolio  and  the  Total  Return 
Portfolio  Value,  will  be  equal  to  the 
cumulative  dividends  paid  on  that  stock 
from  the  date  of  issuance  of  the  REIT 
Portfolio  MITTS  through  that  date.'* 
This  value  will  be  used  as  long  as  no 
exchange  market  price  exists  for  that 
se<:urity.'* 

Based  upon  the  exchange  report(;d 
prices  of  the  common  stock  of  the 
component  REITs,  an  independent  third 
party  will  calculate  and  disseminate  the 
value  of  the  REIT  Portfolio  no  less 
frequently  than  once  every  minute 
during  the  trading  day  '•* 


"Id. 
'*ld. 

■^Merrill  Lvni.h  will  not  «uciii)>i  In  rmd  a 
rtrplACMiienl  ttock  or  to  conipeitsala  for  th« 
nxllnclion  of  a  lacurity  due  lo  tuankruplry  or  n 
.iiniiUr  event. 

'"If  for  any  roaton  during  tti<*  irni)  '>!  the  Rtri 
Cnrtfoliu  MtrrS  the  uauer  i>  unable  lo  obtain  an 
independent  ihird  party  lo  calrulale  the  value  of  the 
KEIT  Portfolio,  the  iiauar  and  the  Lxihanga  thall 
inunadiately  notify  fhe  Conimission  to  ditcuas  the 
implenwntalion  of  aciequata  procedurm  to  prulMt 
inveMun  and  roinimiia  any  piMeniuil  for 
■  ■iiini|iiiUtinn 


Like  the  other  MITTS  products  that 
are  listed  on  the  NYSE,  REIT  Portfolio 
MITTS  may  not  be  redeemed  prior  to 
maturity  and  are  not  callable  by  the 
issuer.  Holders  of  REIT  Portfolio  MITTS 
will  be  able  to  cash-out  of  their 
investment  by  selling  the  security  on  the 
NYSE.  The  Exchange  anticipates  that 
the  trading  value  of  the  security  in  this 
secondary  trading  market  will  depend 
in  large  part  on  the  value  of  the 
securities  comprising  the  REIT  Portfolio 
and  also  on  such  other  factors  as  the 
level  of  interest  rates,  the  volatility  of 
the  value  of  the  REIT  Portfolio,  the  time 
remaining  to  maturity,  dividend  rates, 
and  the  creditworthiness  of  the  issuer. 
Merrill  Lynch.'' 

Because  REIT  Portfolio  MITTS  are 
linked  to  a  portfolio  of  equity  securities, 
the  NYSE's  existing  equity  floor  trading 
rules  will  apply  to  the  trading  of  REIT 
Portfolio  MITTS.  First,  pursuant  to 
NYSE  Rule  405,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  luam  the 
essential  facts  relating  to  every  customer 
prior  to  trading  REIT  Portfolio  MITTS."* 
Second,  consistent  with  NYSE  Rule  405, 
the  Exchange  will  further  require  that  a 
member  or  member  firm  specifically 
approve  a  customer's  account  for 
trading  REIT  Portfolio  MITTS  prior  to. 
or  promptly  after,  the  completion  of  the 
transaction.  Third.  REIT  Portfoho 
MITTS  will  be  subject  to  the  equity 
margin  rules  of  the  Exchange.  Fourth,  in 
accordance  with  the  NYSE's  Hybrid 
Approval  Orders,  the  Exchange  will, 
prior  to  trading  REIT  Portfolio  MITTS, 
distribute  a  circular  to  the  membership 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  REIT  Portfolio  MITTS 
and  highlighting  the  special  risks  and 
characteristics  of  the  REIT  Portfolio 
MITTS. '« 

III.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5). 


"Merrill  LvtKh  will  deposit  reftisiered  kIoImI 
socuritios  repreiM'nIing  RKJT  Portfolio  .MITTS  with 
its  depository.  The  Depository  Trust  Company 
("OTC  1.  to  a*  to  permil  book. -entry  Mttlement  ot 
transactions  by  partiLipanls  in  DTC. 

■■  NYSK  Rule  40S  requires  that  e\'ery  member, 
member  firm  ur  member  corporation  use  due 
diligence  to  learn  the  easttntial  bets  relative  lo 
e\er>'  Lusto<ner  and  to  every  order  or  account 
•It  I  apt ed. 

■'.See  Hvhrid  ,^tlproval  Orders.  $upfa  note  6. 


Specifically,  the  Commission  believes 
that  providing  for  exchange-trading  of 
REIT  Portfolio  MITTS  will  offer  a  new 
and  innovative  means  of  participating  in 
the  market  for  REITs.  In  particular,  the 
Commission  believes  that  REIT  Portfolio 
MITTS  will  permit  investors  to  gain 
pquity  exposure  to  REITs,  while  at  the 
same  time,  limiting  the  downside  risk  of 
the  original  investment.  For  the  reasons 
discussed  in  the  MITTS  Approval 
Orders,  the  Commission  finds  that  the 
listing  and  trading  of  REIT  Portfolio 
MITTS  is  in  the  public  interest. 2" 

As  with  the  other  MITTS  products 
approved  by  the  Commission.  REFT 
Portfolio  MITTS  are  not  leveraged 
instniments;  however,  their  price  will 
still  be  derived  and  based  upon  the 
underlying  linked  securities. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  REIT  Portfolio 
MITTS  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Nonetheless,  as  with  the 
other  MITTS  products,  the  Commission 
has  several  specific  concerns  regarding 
the  trading  of  this  type  of  product. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hvbrid  securities  will 
be  applicable  to  REIT  Portfolio  MITTS 
In  particular,  by  imposing  the  hybrid 
listing  standards,  suitability,  disclosure, 
and  compliance  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  REIT  Portfolio 
MITTS.  Moreover,  the  Exchange  will 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  REIT  Portfolio  MITTS. 

The  Commission  realized  that  REIT 
Portfolio  MITTS  are  dependent  upon 
the  individual  credit  of  the  issuer. 
Merrill  Lynch.  To  some  extent  this 
credit  risk  is  minimized  by  the 
Exchange's  continued  listing  standards 
which  require  issuers  to  maintain  an 
aggregate  market  value  of  $5  million  for 
its  publicly-held  shares.^'  In  addition, 
llie  Exchange  s  hybrid  listing  standards 
further  require  that  REIT  Portfolio 
MITTS  have  at  least  $4  million  in 
market  value.  In  any  event,  financial 
information  regarding  Merrill  Lynch,  in 
addition  to  the  information  regarding 
Merrill  Lynch,  in  addition  to  the 
information  on  the  issuers  of  the 
underlying  securities  comprising  the 


REIT  Portfolio,  v^nll  be  publicly 
available.^^ 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  As  discussed 
in  the  MITTS  Approval  Orders,  the 
Commission  believes  this  concern  is 
minimal  given  the  size  of  REIT  Portfolio 
MITTS  issuance  in  relation  to  the  net 
worth  of  Merrill  Lynch. ^^ 

The  Commission  believes  that  the 
listing  and  trading  of  REIT  Portfolio 
MITTS  should  not  unduly  impact  the 
market  for  the  individual  securities 
contained  in  the  REIT  Portfolio.  First,  as 
discussed  above,  the  components  of  the 
REIT  Portfolio  are  highly  capitalized, 
liquid  stocks.  Second,  as  discussed 
above,  because  of  the  restriction  that  no 
component  may  account  for  more  than 
10%  of  the  initial  weight  of  the  REIT 
Portfolio,  no  single  component  or  group 
of  components  dominates  the  REIT 
Portfolio.  Third,  the  issuers  of  the 
securities  contained  in  the  REIT 
Portfolio  are  subject  to  reporting 
requirements  under  the  Act,  and  all  of 
the  portfolio  securities  are  listed  and 
traded  on  U.S.  securities  exchanges. 
Finally,  the  Intermarket  Surveillance 
Group  Agreement,  dated  July  14,  1983, 
as  amended  on  January  29,  1990,  will  be 
applicable  to  the  trading  of  REIT 
Portfolio  MITTS  and  of  the  underlying 
component  securities.^"  This,  in 
addition  to  the  NYSE's  surveillance 
procedures,  will  serve  to  deter  as  well 
as  detect  any  potential  manipulation. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 


"See  MITTS  Approval  Orders,  stipro  note  7 
'  See  fupm  note  9. 


*' All  of  the  se<;iirities  contained  in  the  REIT 
Portfolio  have  been  issued  by  companies  that  are 
subject  lo  reporting  requirements  under  the  .^(  t. 

'■•  See  MITTS  Approval  Orders,  supra  note  6. 

^'The  Intermarket  Surveillance  Group  ("ISG") 
was  formed  on  July  14.  1983  to.  among  other  things, 
coordinate  more  effectively  surveillance  and 
investigative  information  sharing  arrangements  in 
the  stock  and  options  markets.  See  Intermarket 
Surveillance  Group  Agreement.  July  14,  1983.  The 
most  recent  amendment  to  the  ISG  Agreement, 
which  incorporates  the  original  agreement  and  all 
amendments  made  thereafter,  was  signed  by  ISG 
members  on  January  29.  1990.  See  Second 
Amendment  to  the  Intermarket  Surveillance  Group 
Agreement.  January  29.  1990.  The  members  of  the 
ISG  are:  the  Amex;  the  Boston  Stock  Exchange,  Inc.: 
the  Chicago  Board  Options  Exchange.  Inc.;  the 
Chicago  Stock  Exchange.  Inc.:  the  National 
Association  of  Securities  Dealers.  Inc.:  the  NYSE: 
the  Pacific  Stock  Exchange.  Inc.:  and  the 
Philadelphia  Stock  Exchange.  Inc.  Because  of 
potential  opp>ortunities  for  trading  abuses  invoK  ing 
stock  index  futures,  stock  options,  and  the 
underlying  stock  and  the  need  for  greater  sharing 
of  surveillance  information  for  these  potential 
intermarket  trading  abuses,  the  major  stock  index 
futures  exchanges  {e.g.,  the  Chicago  Mercantile 
Exchange  and  the  Chicago  Board  of  Trade)  joined 
the  ISG  as  affiliate  members  in  1990. 


thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  allow 
the  Exchange  to  list  without  delay  REIT 
Portfolio  MITTS  as  described  herein. 
Specifically,  in  Amendment  No.  1  to  the 
proposal,  the  Exchange  proposes  to 
provide  that  all  dividends  paid  on  any 
component  REIT  after  the  date  of 
issuance  of  the  REIT  Portfolio  MITTS 
and  prior  to  a  corporate  event  which 
would  effect  the  value  of  that 
component  security  shall  be  used  in 
calculating  both  the  daily  values  of  the 
REIT  Portfolio  and  the  Total  Return 
Portfolio  Value.  The  Commission 
believes  this  is  appropriate  because  it  is 
consistent  with  the  risks  involved  in  the 
direct  ownership  of  the  individual 
component  securities,  i.e.,  the  owner  of 
a  security  generally  will  not  be  required 
to  return  dividends  paid  by  the  issuer 
prior  to  the  insolvency  of  the  issuer. 

The  Exchange  also  proposes  a 
modified  weighting  system  in 
Amendment  No.  1  whereby  no 
component  of  the  REIT  Portfolio  may 
account  for  more  than  10%  of  the 
Original  Portfolio  Value.  The  effect  of 
the  weighting  method  in  this  case  is 
merely  to  reduce  the  weight  of  one 
component  fi-om  10.22%  to  10.00%  and 
to  raise  the  initial  weights  of  the 
remaining  components  only 
marginally. ^s  Additionally,  for  the  full 
six-year  term  of  the  MITTS,  the  weights 
of  the  component  REITS  may  move 
freely  above  the  1 0%  level  based  on 
subsequent  price  changes  among  the 
components.  As  a  result,  the 
Commission  believes  that  this  weighting 
method  has  an  immaterial  effect  on  the 
valuation  of  the  REIT  Portfolio  during 
the  term  of  the  MITTS  and  on  the 
amount  that  holders  of  the  REIT 
Portfolio  MITTS  will  ultimately  receive 
upon  maturity  of  the  MITTS. 

For  the  reasons  stated  above,  the 
Commission  believes  that  good  cause 
exists  for  approving  Amendment  No.  1 
to  the  proposed  rule  change  on  an 
accelerated  basis. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^*'  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-94— 28),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.-' 

Nfargaret  H.  McFavland, 

Depu  ty  Secretary. 

IFR  Doc.  94-23049  Filed  9-16-94;  8  45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Heanng;  Philadelphia  Stock  Exchange, 
Incorporated 

Septemoer  13.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Storage  Equities.  Inc.  Cum.  Pfd  Stock,  Series 

D  (File  No.  7-12908) 
Signal  Technology  Corporation  Common 

Stock.  $.01  Par  Value  (File  No.  7-12909) 
Enron  Capital  Resources,  L.P.  Pc.  Cum.  Pfd 

Securities  Series  A  (File  No.  7-12910) 
.\iagara  Mohawk  Power  Corporation  Pfd 

Stock  9.50  Pc.  Series.  S25  Par  Value  (File 

No.  7-12911) 
C.^LI  Realty  Corpwration  Common  Stock. 

SOI  Par  Value  (File  No.  7-12912) 
LSB  Industries.  Inc.  Common  Stock,  S.iO  Par 

Value  (File  No.  7-12913) 
America  West  .Mrlines,  Inc.  Class  B  Common 

Stock,  SOI  Par  Value  (File  No.  7-12914) 
America  West  Airlines.  Inc.  Warrants 

Expiring  8/25/99  (File  No.  7-12915) 
Harold's  Stores,  Inc.  Common  Stock,  S  01  Par 

Value  (File  No.  7-12916) 
Cardinal  Health.  Inc.  (ximinon  Shares,  No. 

Par  Value  (File  No.  7-1 2917) 
Air  Cure  Environmental.  Inc.  Common  Stock. 

SOOl  Par  Value  (File  No.  7-12918) 
Grupo  Industrial  Durango  S.A.  de  C.V. 

American  Depository  Shares  Each 

Representing  2  ordinary  Participtation 

Certificates  (File  No.  7-12919) 
Evans  Withycombe  Residential,  Inc.  Common 

Stock,  S.Ol  Par  Value  (File  No.  7-1 2920) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  4,  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  .Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  N.VV.,  Washington.  DC. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


J^M^O 
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{R«(  No.  IC-20545,  812-8176] 

United  Financial  Group,  Inc  ;  Notice  of 
Application 

.Ncptfiiibcr  IJ    l')<14 

AGEr4CY:  S«'<  uritit!s  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  Application  for 
Kxt-mption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtJCAMT:  United  Financial  Group.  Inc 
(the  "Company"! 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  s«>t.tions  b(c)  and  6(e)  of  the  Ad 
granting  a  conditional  exemption  from 
all  provisions  of  the  Act. 
SUMMARY  Of  APPLICATION:  Applicant 
seeks  an  order  that  would  conditionally 
exempt  it  from  all  provisions  of  the  Act 
until  December  .30.  1995.  The  requested 
relief  would  extend  an  exemption 
originally  granted  until  Dec  ember  30, 
1990.  and  e.xtended  by  subsequent 
orders  until  December  30.  1991. 
December  30,  1992.  December  30.  1993. 
and  December  30.  1994. 
FILING  DATE:  The  application  was  filed 
on  AuKUSf  18,  1994 

HEARINQ  OR  NOTtFtCATtON  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
S<?cretar>'  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail  Hearing  requests  should  be 
nsceived  by  the  SEC  by  530  p  m  on 
Octobers.  1994.  and  should  t)e 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service 
Hearing  requests  should  state  the  nature 
of  the  writers  interest,  the  reason  for  the 
niquest.  and  the  issues  contested 
Persons  who  wish  to  be  notified  of  a 
heanng  may  request  notification  by 
writing  to  the  SEC's  Secretary 
ADDRESSES;  Secretary,  SEC.  450  Fifth 
Street.  N.VV  .  Washington.  DC.  20549. 
Applicant,  5847  San  Felipe.  Suite  2«>00. 
Houston.  Texas  77057 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy.  Senior  Attorney,  at  (202) 
942-0565.  or  C  David  Messnian.  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation) 


SUPPLEMENTARY  INFORMATION:  The 
follo*ving  is  a  summary  of  the 
application  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Company  was  a  savings  and 
loan  holding  company  whose  pnmary 
asset  and  source  of  income  was  the 
I'nited  Savings  Association  of  Texas 
("IISAT").  As  a  result  of  the  recession 
in  Texas  beginning  in  1986.  USAT's 
financial  condition  deteriorated,  and  on 
December  30,  1988  it  was  placed  into 
receivership.  The  assets  of  USAT  were 
sold  to  an  unaffiliated  third  party  and 
the  Cxjmpany  received  no  consideration 
for  the  loss  of  its  primary  subsidiary, 
thereby  generating  a  substantial  tax  loss. 
In  Ught  of  this  tax  loss,  the  Company 
determined  not  to  Uquidate.  but  instead 
to  acquire  an  operating  business. 

2.  'The  Company's  efforts  to  acquire  an 
operating  business  have  been 
substantially  hindered  due  to  claims 
asserted  against  it  by  the  Federal 
Savings  and  Loan  Insurance  Corporation 
(the  "FSLIC")  and  its  successor,  the 
Federal  Deposit  Insurance  Corporation 
(the  "FDIC").  which  terra  as  used  herein 
includes  the  FSLIC.  The  FDIC  asserted 
an  approximately  $534  million  claim 
against  the  Company  in  January  1989  for 
failure  to  maintain  the  net  worth  of 
USAT  (the  "Net  Worth  Claim")  and  an 
approximately  $14  million  claim 
concerning  certain  tax  refunds  alU^ged 
to  have  been  received  by  the  Company 
(together  with  the  Net  \Vorth  Claim,  the 
"FDIC  Claims")  In  addition,  the  FDIC 
has  asserted  the  existence  of  possible 
other  claims  (the  "Indemnified  Claims") 
against  the  Company  and  certain  former 
officers  and  directors  of  the  Company 
and  USAT.  The  Company  may  have 
indemnification  obligations  to  these 
former  officers  and  directors.  The  FDIC 
has  not  alleged  a  dollar  amount  for  any 
Indemnified  Claims  Although  the 
Company  disputes  the  FDIC  Claims  and 
the  Indemnified  Claims,  their  existence 
constitutes  a  large  contingent  liability 
against  the  Company's  assets,  thus 
making  it  difficult  for  the  Company  to 
acquire  an  operating  business. 

3.  During  1989  and  1990.  the 
Company  was  in  continuous 
negotiations  with  the  FDIC  in  an 
attempt  to  reach  a  resolution  of  the  FDIC 
Claims  and  in  early  1990  the  Company 
reached  a  tentative  agreement.  However, 
in  December  1990  the  FDIC  rejected  the 
Company's  settlement  offer  and 
informed  the  Company  that  no  counter 
proposal  would  be  offered.  In  mid-1991, 
the  Company  again  contacted  the  FDIC 
to  determine  whether  a  settlement  could 
be  reached  on  the  FDIC  Claims. 


Beginning  in  July  1991.  the  Company 
and  the  FDIC's  representatives  again 
began  negotiations  and  in  August  1991. 
the  Company  offered  a  proposed 
settlement.  Although  the  FDIC  has  not 
responded  to  the  Company's  settlement 
proposal,  in  December  1991  the  FDIC 
r€K}uested.  and  the  Company  provided, 
an  agreement  to  toll  the  statute  of 
limitations  for  the  period  expiring  July 
31.  1992.  This  would  give  the  FDIC 
adequate  time  to  review  any  possible 
claims  against  the  Company  that  might 
reflect  on  a  global  settlement.  This 
tolling  agreement  was  subsequently 
extended  eleven  times,  initially  through 
September  30.  1992.  then  eventually 
through  December  30.  1994.  During  this 
tolling  period,  the  Company  has 
engaged  in  continuous  discussions  with 
the  FDIC  staff  and  as  part  of  that  process 
has  furnished  the  FDIC  with  documents 
and  financial  records  for  their  review. 

4  On  June  30.  1994.  the  Company 
held  assets  of  approximately  $1 1 .94 
million,  comprised  of  approximately 
$.27  million  in  cash  and  cash 
equivalents.  $9.92  million  in  short-term 
investments.  $1.23  million  in  loans  and 
notes  receivable,  and  $.52  million  in 
other  assets.  The  Company's  common 
stock  currently  is  traded  sporadically  in 
the  over-the-counter  market.  The 
Company  does  not  employ  any  full-time 
employees.  The  Company's 
administrative  operations  are  handled 
by  contract  bookkeepers,  accountants, 
and  attorneys. 

5.  Rule  3a-2  under  the  Act  provides 
a  one-year  safe  harbor  to  issuers  that 
meet  the  definition  of  an  investment 
company  but  intend  to  maintain  that 
status  only  transiently.  The  Company 
relied  on  the  safe  harbor  provided  by 
this  rule  from  December  30.  1988  until 
December  30.  1989.  The  expiration  of 
the  safe  harbor  period  necessitated  the 
filing  of  an  application  for  exemption. 
In  1990.  the  Company  was  granted 
conditional  relief  from  all  provisions  of 
the  Act  until  December  30.  1990  (the 
"1990  Order  ")  The  SEC  extended  this 
exeniptive  relief  by  four  subsequent 
orders,  most  recently  until  December  30. 
1994.' 

6.  As  described  in  detail  in  the 
applications  for  the  Prior  Orders,  during 
a  portion  of  the  period  in  which  the 
requested  exemption  will  be  effective,  it 
is  possible  that  the  Company  will  be 


'  Investment  Comp«ny  Act  Release  Nos.  17941 
(J^.  9.  1991)  (notice)  and  17989  (Feb.  7.  19911 
(order);  Investment  Company  Act  Release  Nkis. 
18430  (Dec  5.  1991)  (notice)  and  18466  (Dec.  31. 
1991)  (order);  Investment  Company  Ad  Release 
Nos.  19128  (Nov.  25.  1992)  (noticr)  and  19175  (Dec 
22.  1992)  (order),  and  Investment  Company  Act 
Release  Nov  19839  (Nov.  5.  1993)  (notice)  and 
19916  (Dec.  1.  1991)  (order)  (together  with  the  1990 
Order,  ttie  "Prior  Oiders"). 


subject  to  the  jurisdiction  of  the  federal 
bankruptcy  courts,  in  this  regard,  the 
Company  has  formulated  a  plan  of 
reorganization  (the  "Reorganization 
Plan")  to  be  implemented  under 
Chapter  1 1  of  the  Bankruptcy  Code  once 
the  FDIC  approves  a  settlement  of  the 
FDIC  Claims.  The  Reorganization  Plan 
would  settle  the  outstanding  flaims 
against  the  Company  and  provide  a 
structure  for  the  possible  acquisition  of 
a  new  operating  business  or  businesses. 
Because  the  bankruptcy  court  is  charged 
with  protecting  the  interests  of  the 
Company's  creditors  and  equity  interest 
holders,  the  Company  believes  that  it  is 
not  necessary  for  it  to  comply  with 
section  17(a)  or  section  17(d)  with 
respect  to  transactions  approved  by  the 
bankruptcy  court. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(3)  of  the  Act  defines  an 
investment  company  as  an  issuer 
engaged  in  the  business  of  investing, 
reinvesting,  owning,  holding,  or  trading 
in  securities,  and  owning  investment 
securities  having  a  value  exceeding  40% 
of  the  value  of  such  issuers'  total  assets 
(exclusive  of  government  securities  and 
cash  items).  The  Company 
acknowledges  that,  based  on  its  current 
mix  of  assets,  it  may  be  deemed  to  be 

an  investment  company  under  section 
3(a)(3). 

2.  The  Company  requests,  pursuant  to 
sections  6(c)  and  6(e)  of  the  Act,  that  the 
SEC  issue  an  order  exempting  the 
Company  from  all  provisions  of  the  Act, 
subject  to  certain  exceptions,  until 
December  30,  1995.  The  requested  order 
would  extend  the  exemption  granted  by 
the  Prior  Orders. 

3.  In  determining  whether  to  grant 
exemptive  relief  for  a  transient 
investment  company,  the  SEC  considers 
such  factors  as:  (a)  Whether  the  failure 
of  the  company  to  become  primarily 
engaged  in  a  non-investment  business  or 
excepted  busir>ess  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control;  (b)  whether  the  company's 
officers  and  employees  during  that 
period  tried,  in  good  faith,  to  effect  the 
company's  investment  of  its  assets  in  a 
non-investment  business  or  excepted 
business  or  to  cause  the  liquidation  of 
the  company;  and  (c)  whether  the 
company  invested  in  securities  solely  to 
preserve  the  value  of  its  assets.  The 
Company  asserts  that  it  meets  these 
f»-iteria. 

4.  The  Company  asserts  that  its  failure 
to  become  primarily  engaged  in  a  non- 
investment  business  by  December  30, 
1994  is  a  result  of  factors  beyond  its 
control.  The  existence  of  the  FDIC 
Claims  has  precluded  the  Company 
from  investing  its  assets  in  a  non- 


investment  company  business. 
Although  the  Company's  executive 
officers  reviewed  numerous  possible 
asset  or  business  acquisitions,  the 
magnitude  of  the  FDIC  Claims  and  the 
potential  threat  that  the  FDIC  would 
seek  to  enjoin  any  utilization  of  the 
Company's  assets  has  prevented  the 
Company  from  investing  its  assets  in  a 
non-investment  company  business. 

5.  Pending  the  settlement  of  the  FDIC 
Claims,  the  Company  has  limited  its 
investments  to  high  quality  marketable 
securities,  cash  or  cash  equivalents. 
Thus,  the  Company  asserts  that  it 
primarily  invests  in  securities  solely  to 
preserve  the  value  of  its  assets. 

6.  Although  the  Company  has  made 
substantial  efforts  to  formulate 
alternative  methods  by  which  it  can 
acquire  an  operating  business  and 
utilize  its  tax  loss,  the  pending 
settlement  negotiations  of  the  FDIC 
Claims  make  it  necessary  for  the 
Company  to  seek  relief  extending  the 
relief  granted  by  the  Prior  Orders.  This 
would  allow  the  Company  to  seek  an 
FDIC  settlement  and,  if  successful,  to 
formulate  and  implement  new  plans  for 
becoming  an  operating  business  and 
utilizing  the  Tax  Loss. 

7.  The  Company  believes  that  the 
issuance  of  an  order  exempting  it  from 
all  provisions  of  the  Act,  subject  to 
certain  exceptions,  until  December  30, 
1995  would  be  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act. 

Applicant's  Conditions 

The  Company  agrees  that  the 
requested  exemption  will  be  subject  to 
the  following  conditions,  each  of  which 
will  apply  to  the  Company  until  it 
acquires  an  operating  business  or 
otherwise  falls  outside  the  definition  of 
an  investment  company: 

1.  Ehiring  the  period  of  time  the 
Company  is  exempted  from  registration 
under  the  Act,  it  will  not  purchase  or 
otherwise  acquire  any  securities  other 
than  securities  with  a  remaining 
maturity  of  397  days  or  less  and  that  are 
rated  in  one  of  the  two  highest  rating 
categories  by  a  nationally  recognized 
statistical  rating  organization,  as  that 
term  is  defined  in  rule  2a-7{a)(10)  under 
the  Act. 

2.  The  Company  will  continue  to 
comply  with  section  9,  17(e)  and  36  of 
the  Act. 

3.  The  Company  will  continue  to 
comply  with  sections  17(a)  andl7(d), 
subject  to  the  following  exceptions: 

(a)  if  the  Company  becomes  subject  to 
the  jurisdiction  of  the  bankruptcy  court, 
the  Company  need  not  comply  with 
section  17(a)  or  section  17(d)  with 
respect  to  any  transaction,  iiMrluding 


without  limitation  the  Reorganization 
Plan,  that  is  approved  by  the  bankruptcy 
court; and 

(b)  the  Company  would  not  be 
required  to  comply  with  section  17(a)  or 
section  17(d)  with  respect  to  any 
transaction  or  series  of  transactions  that 
resuh  in  its  ceasing  to  fall  within  the 
definition  of  an  "investment  company" 
provided  that  (i)  no  cash  payments  are 
made  to  an  "affiliated  person"  (as 
defined  in  the  Act)  of  the  Company  as 
part  of  such  transaction  or  series  of 
transactions,  and  (ii)  no  debt  securities 
are  issued  to  an  affiliated  person  of  the 
Company  as  part  of  such  transaction  or 
series  of  transactions  urtless  such  debt 
securities  are  expressly  subordinated 
upon  liquidation  to  claim  of  the  holders 
of  the  Company's  9%  Debentures. 

4.  The  Company  will  continue  to 
comply  with  section  17(f)  of  the  Act  as 
provided  in  rule  17f-2. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  autho,--ity. 
Margaret  H.  McFarland, 
Daputy  Secretary. 
|FR  Doc.  94-23050  Filed  9-16-94;  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  2080] 

Defense  Trade  Advisory  Group 
Partially  Closed  Meeting 

The  Defense  Trade  Advisory  Group 
(DTAG)  will  meet  from  10:00^:45  P.M. 
on  Thursday,  October  6,  1994  in  the  Loy 
Henderson  Conference  Room,  U.S. 
Department  of  State,  2201  C  Street, 
N.W.,  Washington,  D.C  20520.  This 
advisory  committee  consists  of  private 
sector  defense  trade  speciahsts  who 
advise  the  Department  on  policies, 
regulations,  and  technical  issues 
affecting  defense  trade. 

The  Federal  Register  notice  of  Jime 
30,  1994  announced  that  the  October  6 
DTAG  meeting  would  be  an  open 
meeting.  After  setting  the  agenda.  State 
Department  officials  and  the  DTAG 
officers  found  it  necessary  to  close  the 
afternoon  portions  of  the  meeting. 

The  open  session,  which  will  be  made 
up  of  all  sessions  preceding  the  lunch 
break,  will  include  speakers  from  the 
Bureau  of  Political-Military  Affairs  and 
reports  on  DTAG  VVoricing  Group 
progress,  accomplishments,  and  future 
projects.  Members  of  the  public  may 
attend  the  open  session  as  seating 
capacity  allows,  and  will  be  permitted 
to  participate  in  the  discussion  in 
accordance  with  the  Chairman's 
instructions. 

As  access  to  the  Department  of  State 
is  controlled,  persons  wishing  to  attend 
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the  meeting  must  notify  the  DTAG 
Executive  Secretariat  by  Friday. 
5>eptcmber  30.  1994  Each  person  should 
provide  his  or  her  name,  company  or 
organizational  affiliation,  date  of  birth, 
and  social  security  number  to  the  DTAG 
Secretariat  at  telephone  number  (202) 
647M231  of  fax  number  (202)  647-4232 
(Attention:  Eva  Chesteen).  Attendees 
must  carry  a  valid  photo  ID  with  them. 
They  should  enter  the  building  through 
the  C-Street  diplomatic  entrance  (21st 
and  C  Streets.  NW).  where  Department 
personnel  will  direct  them  to  the  Loy 
Henderson  auditorium. 

Following  the  open  portion  of  the 
meeting,  briefings  which  the 
Department  of  Stale  will  arrange  for 
DTAG  members  will  involve 
discussions  of  classified  information 
pursuant  to  Executive  Order  12356.  The 
disclosure  of  classified  and/or 
proprietary  information  essential  to 
formulating  U.S.  defense  trade  policies 
would  substantially  undermine  US 
defense  trade  relations  with  foreign 
competitors.  Therefore,  these  segments 
of  the  meeting  will  be  closed  to  the 
public,  pursuant  to  section  10(d)M}f  the 
Federal  Advisory  Committee  Act 
(FACA).  5  use.  552b(c)(l)  and  5  U.S.C. 
552b(c)(9)(B). 

For  furiber  information,  contact  Linda 
Lum  of  the  DTAG  Secretariat.  U.S. 
Department  of  State.  Office  of  Export 
Control  Policy  (PM/EXP).  Room  2422 
Main  State,  Washington.  DC  20520- 
2422.  She  may  be  reached  at  telephone 
number  (202)  647-4231  or  fax  number 
(202) 647-4232. 

Dated:  September  13.  1994. 
William  Pope, 

Acting  Df-puty  Assistant.  Secretary-  for  Export 
Controls,  Bureau  of  Political -Military  Affairs. 
jFR  Doc  94-23126  Filed  9-16-94.  845  am] 
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[Public  Notic*  2078] 

Shipping  Coordinating  Committee 
Subcommittee  on  Ship  Design  and 
Equipment  and  Associated  Bodies; 
Meeting 

The  Shipping  Coordinating 
Committee  (SHC)  will  conduct  an  open 
meeting  at  930  am  on  Friday.  October 
7.  1994.  in  Room  2415.  at  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  vSW..  Washington.  DC  20593- 
0001.  The  purpose  of  the  meeting  is  to 
finalize  preparations  for  the  Thirty- 
eighth  session  of  the  Subcommittee  on 
Ship  Design  and  Equipment  (DE  38)  and 
associated  bodies  of  tlie  International 
Maritime  Organization  (IMO)  which  is 
scheduled  for  January  23-27.  1995.  at 
the  IMO  Headquarters  in  London.  The 


purpose  of  the  meeting  is  to  discuss  the 
papers  received  and  the  draft  U.S. 
positions  for  DE  38. 

Among  other  things,  the  items  of 
particular  interest  are: 

a.  Safety  of  passenger  submersible  craft; 

b.  Development  of  safety  standards  for 

combined  pusher  tug-barges; 

c.  Guidelines  for  safe  ocean  towing; 

d.  Guidelines  for  the  design  and 

operation  of  passenger  ships  to  the 
needs  of  elderly  and  disabled 
persons; 

e.  Use  of  compressed  air  systems  for 

buoyancy; 

f.  Ventilation  of  vehicle  decks  during 

loading  and  unloading; 
g  matters  related  to  the  prevention  of 

oil  pollution; 
h.  And  matters  relating  to  ship 

structures,  inclu'  ing  hull  stress 

monitoring  devices,  corrosion 

protection  for  ballast  tanks,  and 

access  to  tank  and  ballast  space 

structures; 
i.  Structural  aspects  of  the  on-board  use 

of  composite  materials; 
j.  Requirements  for  ships  intended  for 

polar  waters; 
k.  Revision  of  the  Code  of  safety  for 

diving  systems; 
1.  Review  of  existing  ships'  safety 

standards;  and 
m.  Guidelines  on  standard  calculation 

methods  for  anchor  positioning 

systems  for  MODUs. 

The  IMO  Subcommittees  work  to 
develop  international  agreements, 
guidelines,  and  standards  for  the  marine 
industr)'.  In  most  cases,  these 
international  agreements,  guidelines, 
and  standards  form  the  basis  for 
national  standards/regulations  and  class 
society  rules.  The  U.S.  Safety  of  Life  at 
Sea  (SOLAS)  Working  Group  supports 
the  U.S.  Representative  to  the  IMO 
Subcommittee  in  developing  the  U.S. 
position  on  those  issues  raised  at  the 
IMO  Subcommittee  meetings.  Because 
of  the  impact  on  domestic  regulations 
through  development  of  these 
international  guidelines,  standards,  and 
regulations,  the  U.S.  SOLAS  Working 
Group  ser\es  as  an  excellent  forum  for 
the  U.S.  maritime  industry  to  express 
their  ideas.  All  shipping  companies, 
shipyards,  design  firms,  naval 
architects,  marine  engineers,  and 
consultants  are  encouraged  to  send 
representatives  to  participate  in  the 
development  of  U.S.  positions  on  those 
issues  affecting  your  maritime  industry 
and  remain  abreast  of  all  activities 
ongoing  within  the  IMO. 

Members  of  the  public  may  attend 
this  meeting  up  to  the  seating  capacity 
of  the  room.  Interested  persons  may 
seek  information  by  writing:  CDR  )im 


Stamm,  U.S.  Coast  Guard  Headquarters, 
Commandant  (G-MTH).  Room  1218, 
2100  Second  Street.  SW.,  Washington, 
DC  20593-0001  or  by  calling:  (202)  267- 
2206. 

Dated  September  8. 1994. 
Marie  Murray, 

Executi\'e  Secretary,  Shipping  Coordinating 

Committee. 

[PR  Doc.  94-23103  Filed  9-16-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended 
September  9,  1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  49757 

Date  filed:  September  7.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Telex  Mail  Vote  707; 

Cancel  Cargo  Rate  Increases  from 

Scandinavia. 
Proposed  Effectiw  Date:  October  1, 

1994. 
Docket  Number:  49758 
Date  filed:  September  7.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Reso/F  0982  dated 

August  12.  1994;  Composite  Reso 

300. 
Proposed  Effective  Date:  January  1. 

1995. 

Docket  Number:  49759 

Date  filed:  September  7.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Reso/P  0981  dated 

August  12.  1994;  Composite 

Resolutions — r-1  to  r-24;  Comp 

Reso/P  0983  dated  August  12.  1994; 

Baggage  Piece  System — r-25  to  r-27; 

Comp  Reso/P  0984  dated  August 

12.  1994;  Baggage  Allowance  Piece 

System  (Japan-US)— r-28. 
Proposed  Effective  Date:  January  1, 

1994. 
Docket  Number:  49761      "^ 
Date  filed:  September  9.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC\  Telex  Mail  Vote  708; 

excursion  fares  within  South 

America. 
Proposed  Effective  Date:  January  1. 

1995. 
Docket  Number:  49762 
Date  filed:  September  9.  1994 
Parties:  Members  of  the  International 


Air  Transport  Association 
Subject:  Comp  Reso/C  0600  dated 
June  3, 1994;  TCl  and  TC31  Cargo 
Resos — r-l  to  r-2;  Comp  Reso/C 
0603  dated  July  12. 1994;  TC12  and 
TC13  Cargo  Resos— r-3  to  r-ll; 
Comp  Reso/C  0605  dated  July  26. 
1994;  TC3  and  TC23/123  Cai^ 
Resos — r-12  to  r-l 3;  Airline 
Justifications. 
Proposed  Effective  Date:  September  1, 
1994. 

Phyllis  T.  Kaylor. 

Chief,  Documentary  Sen-ices  Division. 

(FR  Doc.  94-23090  Filed  9-16-94:  8:45  am| 
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Notice  of  Applicatjcns  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Undei  Subpart  Q  During  the  Week 
Ended  September  9,  1994 

The  fullowmg  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  49753 
Date  filed:  September  6, 1994 
Due  Date  for  Answers,  Confom\ix\g 
Applications,  or  Motion  to  Modify 
Scope:  October  4, 1994 
Description:  Application  of  Polar  Air 
Cargo,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102,  and  Subpart  Q  of  the 
Regulations,  applies  for  an 
amendment  to  its  certificate  of 
public  convenience  and  necessity 
authorizing  it  to  engage  in 
scheduled  foreign  air  transportation 
of  property  and  mail  between  the 
U.S.  on  the  one  hand  and  the 
countries  listed  on  the  other. 
Docket  Number:  49763 
Date  filed:  September  9, 1994 
Due  tkite  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  7, 1994 
Description:  Application  of  Royal  Air 
Lines,  Inc.,  pursuant  to  49  U.S.C. 
Section  41102  and  Subpart  Q  of  the 
Regulations,  14  CF.R.  Section 
302.1701.  for  a  certificate  of  public 
convenience  and  necessity  to 
engage  in  interstate  scheduled  air 


transportation  of  persons,  property 
and  malL 

Docket  Number  49764 
Date  filed:  September  9.  1994 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  October  7, 1994 
Description:  Application  of  Trans 
America  Express  Inc.  d/b/a 
Advance  Air  Charters,  pursuant  to 
49  use.  Section  41302  and 
Subpart  Q  of  the  Regulations, 
applies  for  a  foreign  air  carrier 
permit  authorizing  it  to  engage  in: 
(1)  charter  foreign  air  transportaticm 
of  persons,  property  and  mail 
between  points  in  Canada  and 
points  in  the  United  States  pursuant 
to  the  1974  Nonscheduled  Air 
Service  Agreement  between  Canada 
and  the  United  States;  and  (2)  fifth- 
freedom,  charter  foreign  air 
transportation  of  persons,  property 
and  mail  between  the  United  States 
and  third  countries  upon 
Department  approval. 

Phyllis  T.  Kaylar, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-23091  Filed  ^16-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

Petition  for  Modification  of  a 
Previously  Approved  Antitheft  Device; 
EMW 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Grant  of  petition  for 
modification  of  a  previously  approved 
antitheft  device. 

SUMMARY:  In  1986,  this  agency  granted 
BMW  of  North  America.  Inc.'s  (BMW) 
petition  for  exemption  from  the  parts 
marking  requirements  of  the  vehicle 
theft  prevention  standard  for  the  BMW 
7  Car  line.  This  notice  grants  BMW's 
petition  for  a  modification  of  the 
previously  approved  antitheft  device. 
The  agency  grants  this  petition  because 
it  has  determined,  based  on  substantial 
evidence,  that  the  modified  antitheft 
device  described  in  Blvf^V's  petition  to 
be  placed  on  the  car  line  as  standard 
equipment,  is  likely  to  be  as  effective  in 
reducing  and  deterring  motor  vehicle 
theft  as  compliance  uith  parts  marking 
requirements. 

DATES:  The  exemption  granted  by  this 
notice  is  effective  at  the  beginning  of  the 
1995  model  year. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray.  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street, 


SW.,  Washington.  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1 74a 
SUPPLEMENTARY  ^FORMATION:  In  October 
1986.  NHTSA  published  in  the  Federal 
Register  a  notice  granting  the  petition 
from  BMW  of  North  America.  Inc. 
(BMW)  for  an  exemptitm  from  the  parts 
marking  requirements  of  the  vehicle 
theft  prevention  standard  for  the  model 
year  (MY)  1988  BNfW  7  Car  fine.  (See 
51  FR  36333.  October  9.  1986).  The 
agency  determined  that  the  antitheft 
device  which  BMW  intended  to  install 
on  the  7  Car  line  as  standard  equipment 
is  likely  to  be  as  effective  in  reducing 
and  deterring  motor  vehicle  theft  as 
would  compliance  with  the  parts 
marking  requirements  of  the  theft 
prevention  standard. 

On  February  17.  1994.  BMAV 
submitted  a  letter  to  the  agency  stating 
that  the  MY  1995  7  Car  line  would 
include  modifications  to  the  antitheft 
system  that  is  installed  as  standard 
equipment.  In  a  letter  dated  August  12, 
1994,  the  agency  informed  BMW  that 
the  modification  to  the  antitheft  system 
on  the  7  Car  line  appeared  to  be  subject 
to  NHTSA  approval  pursuant  to  49  CFR 
section  543.9,  Terminating  or  modifying 
an  exemption.  The  agency  had 
determined  that  the  dianges  to  the 
previously  approved  antitheft  system 
were  not  de  minimis,  based  on  BMW's 
discussions  of  proposed  changes  to 
radio  and  glove  box  monitoring,  and  the 
addition  of  a  glass  breakage  sensor. 

On  August  26,  1994.  BMW  submitted 
its  petition  for  modification.  The 
petition  incorporated  by  reference 
certain  information,  dated  May  29, 
1986,  that  B\fW  already  provided  to 
NHTSA  in  its  f)etition  for  exemption  for 
the  MY  1988  7  Car  line.  Together,  the 
above  infonnation  submitted  by  BMW 
constitutes  a  complete  petition,  as 
required  by  49  CFR  sectitm  543.9(d).  in 
that  it  meets  the  genera)  requirements 
contained  in  section  543.5  and  the 
specific  content  requirements  of  section 
543.6. 

In  its  petition  for  MY  1988.  BMW 
included  a  detailed  description  of  the 
identity,  design  and  location  of  the 
components  of  the  antitheft  device, 
including  diagrams  of  components  and 
their  location  in  the  vehicle.  BMW 
stated  that  the  system  consists  of  three 
lines  of  defense  designed  to  prevent 
entry,  disable  the  car.  and  scare  away 
potential  thieves.  BMW  described  the 
antitheft  device  that  was  installed  as 
standard  equipment  as  passively 
activated. 

BMW  stated  that,  for  MY  1995,  the 
antitheft  system  will  be  modified  in 
three  ways: 

(1)  A  remote  control  device  will  be 
added.  BMW  describes  the  remote 
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control  device  as  "an  integral 
component  within  the  vehicle  key." 
used  to  lock/unlock  the  door(s)  and 
actuate  the  alarm  system.  BMW  stated 
that  the  remote  control  device  is 
identical  to  that  provided  for  the 
antithef)  device  on  the  BMW  8  Car  line. 
In  a  letter  to  BMW  dated  October  4, 
1993,  NHTSA  determined  that  the 
addition  of  the  remote  on  the  8  Car  line 
IS  a  de  minimis  change  to  the  antitheft 
device. 

(2)  Monitoring  circuits  for  the  radio 
and  glove  box  are  removed.  In  their 
place,  the  antitheft  device  will  monitor 
glass  breakage.  As  under  the  original 
exemption,  the  antitheft  device 
monitors  door  opening.  BMW  a.sserts 
that  the  combination  of  the  door  and 
glass  monitoring  make  the  occupant 
compartment  impenetrable.  If  the  glass 
is  broken  in  order  to  unlock  and  open 

a  door,  the  device  sounds.  Likewise,  if 
a  Goor  is  opened  by  a  means  other  than 
breaking  the  glass,  e.g.,  through  the  use 
of  a  slim  jim,  the  device  sounds  when 
a  door  is  oi>ened. 

(3)  The  alarm  siren's  decibel  level  is 
raised  from  104  decibels  to  112  decibels. 

BMW  stated  that,  for  MY  1995,  the 
antitheft  device  features  a 
comprehensive  security  alarm  system 
ajid  an  ignition/fuel  system  disabling 
device  that  is  activated  by  locking  the 
door  (either  driver  or  passenger)  with 
the  metal  key.  The  key  can  be  turned  in 
the  front  door  locks  in  three  positions: 
off;  45  degrees;  and  90  degrees.  If  the 
driver  holds  the  key  a  little  past  the  90 
degree  position,  any  open  windows  and 
the  sunroof  close.  When  the  key  is 
turned  45  degrees  and  removed,  the 
doors,  trunk,  and  fuel  filler  door  are 
locked  and  the  alarm  system  is  armed. 
Additionally,  when  the  key  is  removed 
from  the  driver's  or  passengers  door 
IcKk  after  having  been  turned  45 
degrees,  the  ignition  and  fuel  injection 
systems  are  deactivated,  immobilizing 
the  car. 

When  the  key  is  turned  90  degrees 
and  removed,  the  car's  alarm  is  armed 
and  the  doors  are  "double  locked."  The 
alarm  monitors  the  doors,  hood,  trunk, 
side  window  glazing  and  ignition 
switch.  If  the  key  is  not  first  turned  in 
the  driver's  or  passenger's  door  lock,  the 
alarm  will  sound  if  someone  tampers 
with  the  doors,  hood,  or  trunk,  or  turns 
the  ignition  switch.  When  this  happens, 
the  horn  will  sound,  and  the  hazard 
warning  lamps  and  high  beam 
headlights  will  flash. 

After  30  seconds,  the  alarm  will 
automatically  shut  off  and  then  rearm 
itself  within  5  seconds.  The  alarm 
system  has  its  own  separate  fuse,  so 
removal  of  any  of  the  fuses  in  the  fuse 
box  of  the  engine  compartment  will  not 


disarm  the  system.  The  hood  has  an 
inside  lock  release  located  underneath 
the  dashboard,  and  is  also  tied  into  the 
alarm  system.  BMW  stated  that  the 
electronic  control  unit  for  the  system  is 
hidden  within  the  vehicle.  Cutting, 
disconnecting,  or  manipulating  system 
wiring  will  trigger  the  alarm.  Therefore, 
if  a  thief  did  manage  to  penetrate  to  the 
battery  circuit  and  interrupt  it.  the  alarm 
systems'  memory  will  trigger  the  alarm 
when  the  circuit  is  again  completed. 

The  steering/ignition  lock  is  hardened 
against  the  grip  of  a  screw,  and  the 
housing  is  reinforced  to  prevent  removal 
of  the  lock.  When  the  key  is  removed, 
the  steering  lock  has  a  mechanism  that 
causes  the  lock  to  instantly  engage, 
preventing  steering  wheel  movement 
without  any  additional  action.  BMW 
states  that  the  steering  lock  cannot  be 
broken  by  forcing  the  steering  wheel 
because  a  clutch  in  the  steering  drive  is 
designed  to  slip  long  before  torque 
sufficient  to  break  the  lock  can  be 
administered. 

BMW  states  that  the  inside  locking 
mechanism  operates  by  means  of  a 
vertical  plunger  on  each  door,  and  that 
the  plunger  on  the  driver's  door 
overrides  the  other  plunger.  In  the  event 
of  an  accident,  an  inertia  switch  will 
unlock  all  doors.  The  same  key  operates 
door  locks  and  the  ignition/steering 
lock,  and  can  be  inserted  in  a  keyhole 
in  either  direction.  To  prevent  locking 
the  keys  in  the  car  upon  exiting,  the 
driver's  door  can  only  be  locked  with  a 
key  after  it  is  closed. 

BMW  describes  the  key  for  the  7  Car 
line  as  being  unique  in  that  it  has  the 
equivalent  of  four  rows  of  teeth  BMW 
asserts  that  the  unique  design  makes  the 
locks  almost  impossible  to  pick  and  the 
keys  impossible  to  duplicate  on  the 
open  market.  Special  key  blanks,  key 
cutting  machines,  and  codes  will  be 
closely  controlled  and  new  keys  will 
only  be  issued  to  authorized  persons. 
Additionally,  the  first  gate  in  the  door 
lock  kej-way  is  hardened  to  resist  the 
grip  of  a  screw  to  prevent  use  of  a 
slampuller. 

BMW  states  that  an  LED  warning 
lamp  on  the  center  console  which  is 
visible  from  outside  of  the  vehicle 
informs  the  driver  of  the  arming  status 
of  the  alarm/no-start  systems.  Upon 
return  to  the  operator's  vehicle,  the 
warning  lamp  informs  the  operator  if  a 
theft  attempt  has  been  made,  or  if  a 
door,  hood  or  trunk  is  not  completely 
closed.  It  also  indicates  if  there  are  any 
problems  with  the  system.  Additionally, 
BMW  states  that  the  vehicle's  diagnostic 
umbilical  contains  extra  circuits  which, 
when  plugged  into  the  vehicle 
diagnostic  machine  at  the  dealership. 


identifies  problems  with  the  antitheft 
system. 

As  a  complementary  feature  to  the 
passive  system,  the  operator  may 
manually  arm  another  alarm  system  and 
deactivate  the  vehicle's  ignition/fuel 
systems  so  that  a  thief  would  not  be  able 
to  start  the  engine  and  steal  the  vehicle. 
This  active  system  is  armed  by  the 
driver  keying  in  a  4-digit  code  into  the 
computer  built  into  the  dashboard. 

BMW  addressed  the  reliability  and 
durability  of  its  antitheft  device  by 
providing  a  list  of  American  and 
international  standards  for  which  the 
antitheft  system  has  been  tested  and 
found  in  compliance.  This  list  includes 
various  environmental  tests  and  a 
Swedish  regulation  that  requires  door 
and  ignition  locks  to  be  able  to  resist 
commonly  available  tools  for  a 
minimum  period  of  5  minutes  in 
attempted  forced  entries.  BMW  uses  the 
proposed  system's  conformance  to  these 
standards  as  support  for  the  likely 
effectiveness  of  the  system  in  reducing 
and  deterring  theft. 

BMW  noted  that  NHTSA 's  Februar>' 
1986  Report  to  Congress  indicates  that 
the  first  year's  theft  rate  for  new 
introductions  are  generally  lower 
because  the  demand  for  replacement 
parts  is  relatively  small.  BMW  believes 
that  this  finding  applies  to  its  7  Car  line 
and  that  theft  rates  will  generally  be 
lower  because  of  the  limited  total  sales 
of  these  vehicles.  Additionally,  BMW 
believes  that  most  of  this  car  line  will 
be  stolen  for  the  value  of  the  whole  car, 
not  its  parts.  BMW  stated  that  since 
parts  marking  seeks  to  deter  thefts  of 
automobiles  for  their  parts,  while 
antitheft  devices  deter  all  thefts,  BMW 
believes  that  its  antitheft  system 
"should  be  considerably  more  effective" 
in  reducing  emd  deterring  theft  than 
parts  marking. 

BMW  compares  its  MY  1995  antitheft 
system  to  similar  systems  which  have 
previously  been  granted  exemptions  by 
the  agency.  It  compared  its  proposed 
system  to  systems  installed  in  the  Saab 
9000,  Mazda  929,  Infiniti  M30.  and 
Lexus  LS.  BMW  believes  that  its 
analysis  reveals  that  its  system  is 
equivalent  to.  or  has  more  extensive 
features  than,  all  of  the  compared 
systems  previously  granted  an 
exemption  by  the  agency.  The  agency 
believes  that  the  BMW  antitheft  device 
is  comparable  to  the  systems  on  the 
cited  car  lines. 

The  1983/84  median  theft  rate  was 
3  2712  thefts  per  thousand  vehicles 
produced.  (See  50  FR  46666,  November 
12,  1985).  Based  on  data  from  the  FBI's 
National  Crime  Information  Center, 
NHTSA's  official  source  of  theft  data, 
BMW  showed  that  for  MYs  1989 


through  1992,  the  theft  rates  of  the  Saab 
9000.  Mazda  929,  Infiniti  M30,  and 
Lexus  LS  fell  mostly  below  3.2712.  For 
1989,  the  Saab  9000  had  a  theft  rate  of 
2.3691  (per  thousand  vehicles 
manufactured),  and  the  Mazda  929  had 
a  theft  rate  of  3.3610.  No  theft  data  were 
available  for  the  Infiniti  M30  or  Lexus 
LS  for  1989.  For  1990/91,  the  Saab  9000 
had  a  theft  rate  of  0.5125,  the  Mazda  929 
had  a  theft  rate  of  2.7178,  the  Infiniti 
M30  had  a  theft  rate  of  2.7496,  and  the 
Lexus  LS  had  a  theft  rate  of  1.8977.  For 
1992,  preliminary  data  show  that  the 
Saab  9000  had  a  theft  rate  of  0.4695,  the 
Mazda  929  had  a  theft  rate  of  2.6477,  the 
Infiniti  M30  had  a  theft  rate  of  2.7117, 
and  the  Lexus  fcS  had  a  theft  rate  of 
2.4390. 

For  these  reasons,  BMW  believes  that 
the  antitheft  system  proposed  for 
installation  on  its  7  Car  line  is  likely  to 
be  as  effective  in  reducing  thefts  as 
compliance  with  the  parts  marking 
requirements  of  part  541. 

NHTSA  believes  that  there  is 
substantial  evidence  indicating  that  the 
modified  antitheft  system  installed  as 
standard  equipment  on  the  MY  1995 
BMW  7  Car  line  will  likely  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  requirements  of  the  theft  prevention 
standard  (49  CFR  part  541).  This 
determination  is  based  on  the 
information  that  BMW  submitted  with 
its  petition  and  on  other  available 
information.  The  agency  believes  that 
the  modified  device  vnll  continue  to 
provide  the  types  of  performance  listed 
in  section  543.6(a)(3):  promoting 
activation;  attracting  attention  to 
unauthorized  entries;  preventing  defeat 
or  circumventing  of  the  device  by 
unauthorized  persons;  preventing 
operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  CFR  section 
543.6(a)(4),  the  agency  also  finds  that 
BMW  has  provided  adequate  reasons  for 
its  belief  that  the  modified  antitheft 
device  will  reduce  and  deter  theft.  This 
conclusion  is  based  on  the  information 
BMW  provided  on  its  device.  This 
information  included  a  description  of 
reliability  and  functional  tests 
conducted  by  BMW  for  the  antitheft 
device  and  its  components. 

49  CFR  section  543.9(h)(2)(ii)  permits 
the  agency  to  establish  an  effective  date 
for  the  modification  of  the  antitheft 
device  earlier  than  "the  model  year 
following  the  model  year  in  which 
NHTSA  issued  the  modification 
decision"  upon  a  showing  of  good  cause 
by  the  manufacturer  that  an  earlier 
effective  date  for  modifying  its 
exemption  is  consistent  with  the  public 


interest  and  purposes  of  49  U.S.C. 
section  33106.  In  its  petition,  BMW 
stated  that  making  the  modification  of 
its  antitheft  system  effective  beginning 
with  MY  1995  is  in  the  public  interest 
since  it  would  permit  expeditious 
manufacture  and  sale  of  vehicles  with 
the  modified  antitheft  system  as 
standard  equipment.  BMW  stated  the 
1989  theft  data  published  by  NHTSA  in 
the  Federal  Register  (56  FR  7444, 
February  22,  1991)  show  that  the  BMW 
7  Car  line  had  a  theft  rate  of  3.9505  per 
thousand  vehicles  stolen,  somewhat 
above  the  1983/84  median  theft  rate  of 
3.2712.  BMW  stated  its  belief  that  the 
antitheft  device  proposed  for  the  MY 
1995  7  Car  line,  with  improvements  that 
enhance  the  effectiveness  of  the 
antitheft  system,  will  lower  the  7  Car 
line's  theft  rate.  NHTSA  has  reviewed 
this  showing  of  "good  cause"  and  finds 
that  making  the  modification  of  B.MW's 
petition  effective  begirming  with  the 
1995  model  year  is  consistent  with  the 
public  interest  and  49  U.S.C.  section 
33106. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  BMW  7  Car  line  that 
is  the  subject  of  this  notice,  in  whole, 
from  the  requirements  of  49  CFR  part 
541. 

If,  in  the  future,  BMW  decides  not  to 
use  the  exemption  for  the  car  line  that 
is  the  subject  of  this  notice,  it  should 
formally  notify  the  agency.  If  such  a 
decision  is  made,  the  car  line  must  be 
fully  marked  according  to  the 
requirements  under  49  CFR  section 
541.5  and  section  541.6  (marking  of 
major  component  parts  and  replacement 
parts). 

The  agency  notes  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 
marking  programs  continue  to  make  it 
difficult  to  compare  the  effectiveness  of 
an  antitheft  device  with  the 
effectiveness  of  comphance  with  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison, 
which  the  agency  has  made  on  the  basis 
of  the  limited  data  available.  With 
implementation  of  the  requirements  of 
the  "Anti  Car  Theft  Act  of  1992,  " 
NHTSA  anticipates  more  probative  data 
upon  which  comparisons  may  be  made. 
NHTSA  notes  that  if  BMW  wishes  in 
the  future  to  modify  the  device  on 
which  this  exemption  is  based,  the 
company  may  have  to  submit  a  petition 
to  modify  the  exemption.  Part  543.7(d) 
states  that  a  Part  543  exemption  applies 
only  to  vehicles  that  belong  to  a  line 
exempted  under  this  part  and  equipped 
with  the  antitheft  device  on  which  the 
line's  exemption  is  based.  Further, 
section  543.9(c)(2)  provides  for  the 
submission  of  petitions  "(t)o  modify  an 


exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  which  section 
543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  Part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  manufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  i\ 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  ot 
iiuthority  at  49  CFR  1.50. 

Issued  on:  September  13, 1994 
Ricardo  Martinez, 
Administrator 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Investment  and  Services  Policy 
Advisory  Committee 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  closed  meeting.  The 
September  14, 1994  meeting  of  the 
Investment  and  Services  Policy 
Advisory  Committee  will  be  closed  to 
the  public. 


SUMMARY:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influences  U.S.  trade  policy. 
Pursuant  to  Section  2155(f)(2)  of  title 
19  of  the  United  States  Code,  1  have 
determined  that  this  meeting  will  be 
concerned  with  matters  the  disclosure 
of  which  would  seriously  compromise 
the  Government's  negotiating  objectives 
or  bargaining  positions. 

DATES:  The  meeting  is  scheduled  for 
September  14,  1994,  unless  otherwise 

notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  United  States  Trade  Representative 
from  10  am  to  12  noon  unless  otherwis*^ 
notified. 

FOR  FURTHER  INFORMATION  CONTACT: 
MICHAELLE  BURSTIN,  DIRECTOR  OF  PUBLIC 
LIAISON,  OFFICE  OF  THE  UNITED  STATES 
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TRADE  REPRESENT /MIVE,  EXECITTIVE  OfFICE 
OF  TME  PWESIOEMT  AT  (202)  395-6120. 

Michael  Kanlor, 

f  'nitfd  Statfx  Tmde  Hfpn^sentalive. 
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Sunshine  Act  Meetings 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  September  12, 
1994,  59  FR  46884. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  September  14,  1994,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  on 
the  Agenda  scheduled  for  September  14, 
1994: 

Item  No..  Docket  Xo.,  and  Company 
CAG-7 

RP94-87-000  et  al..  Natural  Gas  Pipeline 
Company  of  America 
CAG-14 

RP94-309-O00,  Tennessee  Gas  Pipeline 
Company 
Lois  D.  Cashell, 
Secrelary: 
(PR  Doc.  94-23182  Filed  9-15-94;  9:05  ami 

BTLUNG  COOE  6717-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  September  19,  1994. 

A  closed  meeting  will  be  held  on 
Thursday,  September  22,  1994,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday, 


September  22,  1994,  at  10:00  a.m..  will 
be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Settlement  of  injunctive  actions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  September  14,  1994. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  94-23178  Filed  9-15-94:  9:05  am] 

BILUNG  COOE  801(M>1-M 

TENNESSEE  VALLEY  AUTHORITY 

(Meeting  No.  1469) 

TIME  AND  DATE:  10  a.m.,  September  21, 

1994. 

PLACE:  TVA  Knoxville  Office  Complex, 

400  West  Summit  Hill  Drive,  Knoxville, 

Tennessee. 

STATUS:  Open. 

.Agenda 

Approval  of  minutes  of  meeting  held  on 
August  17,  1994. 

Discussion  Item 

1.  Final  Rate  Review. 
Action  Items 

\'e\\  Business 

A— Budget  and  Financing 

Al.  Approval  of  Short-Term  Borrowing 
from  the  Treasury. 

A2.  Approval  of  Fiscal  Year  1995 
Operating  Budget  and  Power  System  Capital 
Budget. 

C — Energy 

Cl.  Installation  of  Noncondensing  Turbine 
Generator  at  Johnsonville  Fossil  Plant. 

C2.  Projxjsed  Increases  in  Prices  L'nder 
Dispersed  Power  Price  Schedule — CSPP. 

E — Real  Property 

El.  Easement  Exchange  Request  by  River 
Plantation,  Inc.  (RPI),  to  Abandon  A  Certain 
Transmission  Line  Easement  Affecting 
Approximately  10  Acres  of  TVA's  VVaterville- 
Arlington  Transmission  Line  Right-of-Way  in 
.Sevier  County,  Tennessee. 

E2.  Sale  of  Permanent  Easement  and 
Temporary  Construction  Easement  to  the  City 
of  Tupelo,  Mississippi,  for  a  .Sewer  Line 
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Extension  Project  Affecting  Approximately 
0.14  Acres  and  0.42  Acres  in  Lee  County, 
Mississippi. 

E3.  Public  Auction  Sale  of  Approximately 
2.10  Acres  of  the  Tiftonia,  Tennessee, 
Microwave  Reflector  Station  Site  in  Hamilton 
County,  Tennessee. 

E4.  Public  Auction  Sale  of  .-Xpproximately 
1.69  Acres  of  Land  of  the  former  )ackson, 
Tennessee.  Area  Operating  Headquarters 
Projjerty  in  Madison  County,  Tennessee. 

E5.  Deed  Modification  Affecting 
Approximately  1.46  Acres  of  Private  Land  on 
Norris  Lake  in  Campbell  County.  Tennessee. 

F — Unclassified 

Fl.  Filing  of  Condemnation  Cases. 

F2.  Supplement  to  Contract  91NMB- 
80847D  with  Stone  and  Webster  Engineering 
Corporation  for  Browns  Ferry  Nuclear  Plant, 
subject  to  final  negotiations  and  review  prior 
to  execution. 

F3.  Supplement  to  Contract  TV'-91099V 
with  Sigma  Science  Engineering  & 
Technology  Applications  Coqxiration  for 
Engineering  Support  Services  at  Browns 
Ferry  Nuclear  Plant,  subject  to  final 
negotiations  and  review  prior  to  execution. 

F4.  Supplement  to  Contract  93N7B- 
79294A  with  Chem-Nuclear  Systems,  Inc.,  (or 
Radwaste  Services  at  TV'A  Nuclear  Facilities. 

F5.  Supplement  No.  2  to  Personal  Ser\  i(  es 
Connect  No.  TV-90476V  with  P&A 
Consultants,  Corp. 

F6.  Interchange  Agreement  with  Entergy 
Power,  Inc. 

F7.  Delegation  of  Authority  to  the  Vice 
President.  Fossil  Fuels,  to  Extend  for  One 
Year  the  Rail  Contract  with  CSX  for 
Transportation  Services  to  Widows  Creek 
Fossil  Plant. 

F8.  TVA  Contribution  to  Retirement 
System  For  Fiscal  Year  1995. 

Information  Items 

1.  Abandonment  of  Flowage  Easement 
Rights  Affecting  0.83  Acre  of  Private  Land  on 
Fort  Loudon  l^ke  in  Knox  County, 
Tennessee. 

2.  Supplement  to  Contract  91NNP-4497(K: 
with  Ebasco  Constructors. 

3.  Supplement  to  Contract  No.  TV-O  j720A 
with  Bicentennial  Volunteers. 

4.  TVA  Line  of  Succession  in  Emergencies 

5.  Agreement  Between  TVA  and  the  TVA 
Retirement  System  To  Provide  Additional 
Credit  for  Age  and  Service  in  the  System  for 
Persons  Who  Voluntarily  Resign  from  TV.A 

6.  Amendment  to  the  Rules  and 
Regulations  of  the  TVA  Retirement  System 
for  Members  Who  Voluntarily  Resign  diirir.^ 
the  Period  of  August  15,  1994,  through 
October  3,  1994. 

7.  Grant  of  Easement  Affecting  63.7  Ai  re> 
of  Land  on  Muscle  Shoals  Reservation  and 
Pickwick  Lake  in  Co!t)ert  and  I^uderd.iie 
Counties.  Alabama. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Ron  Loving,  Vice  Pre^>ident, 
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Governmental  Relations,  or  a  member  of     (615)  632-6000.  Knoxville.  Tennessee-  Drted  Septembef  14. 1994. 

his  staff  can  respond  to  requests  foa-  Information  is  also  available  at  TVA's  Edward  S.  Christenbury. 

information  about  this  meeting.  Call  Washington  Office  (202)  89&-2999.  GencmJ  Counsel. 

|FR  DcH    94-23192  Filed  9-15-94;  10:24  am) 
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Part  11 

Environmental 
Protection  Agency 

40  CFR  Part  268 

Hazardous  Waste  Management  S>  stern; 

Testing  and  Monitoring  Activities,  Land 

Disposal  Restrictions  Correction-  Final 

Rule 

40  CFR  Parts  14-8.  et  al 
Land  Disposal  Restrictions  Phase  U — 
Universal  Treatment  Standards    and 
Treatment  Standards  tor  O'-ganic  Toxicity 
Characteristic  Wastes  and  .Newiy  Listed 
Wastes;  Fma!  Ruie 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 
lFRL-5070-2) 

Hazardous  Waste  Management 
System;  Testing  and  Monitonng 
Activities.  Land  Disposal  Restrictions 
Correction 

AGENCY:  Environmental  Protection 

A^«ni:y. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  action  corrects  the  final 
regulations  which  were  published 
Tuesday.  August  31.  1993  ("Hazardous 
Waste  Management  System:  Testing  and 
Monitoring  Activities;  Final  Rule".  .S8 
FR  46040).  This  action  corret  ts  the 
unintended  removal  of  text  from  40  CFR 
268  7(a).  which  sets  out  the  generator 
waste  analysis  and  recordkeeping 
requirements  of  the  land  disp>osal 
restrictions  under  Subtitle  C  of  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA).  as  amended. 
EFFECTIVE  DATE:  This  action  is  effective 
as  of  August  31,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  this  correction 
contact  Kim  Kirkland  at  (202)  260-4761. 
Office  of  Solid  Waste  (Mailcode  5304). 
U.S.  Ehvironmental  Protection  Agency. 
401  M  Street.  SW..  Washington.  DC 
20460.  For  information  about  40  CFR 
268.7(a)  requirements,  contact  the  RCRA 
Hotline  on  (800)  424-9346  (toll-free)  or. 
in  the  Washington,  DC  metropolitan 
area.  (703)  412-9810. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subie<:t  of  this  correclion  (August  31, 
1993.  58  FR  46040)  amended  the 
hazardous  waste  regulations  for  testing 
and  monitoring  activities  by  replacing 
the  Second  Edition.  Updates  I  and  11.  of 
the  EPA  approved  lest  methods  manual 
"Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods." 
EPA  Publication  SW-84(i.  by 
incorporating  by  reference  the  Third 
Edition  of  SW-846  and  its  Update  i  into 
§260.1 1(a)  of  the  RCRA  regulations.  In 
addition,  the  final  nile  also  made  a 
techniiuil  amendment  to  §  268.7(a) 
(concerning  waste  analysis  and 
re<:ordkeeping  requirements)  whereby 
the  refereni:e  to  the  appendix  IX  of  Part 
268  was  revised  to  referenc  e  SW-846 
Methods  1311  and  1310.  The  Agency 
intended  to  revise  only  the  introductory 
text  of  §  268. 7|a)  and  to  retain  without 
change  all  of  the  subparngraphs 
following  the  introductory  text. 


However,  due  to  an  inadvertent 
administrative  error  in  incorporating  the 
August  31.  1993  rule  into  the  1994 
edition  of  the  Code  of  Federal 
Regulations  (CFR).  the  subparagraphs 
following  the  introductory  text  were 
unintentionally  removed.  This  action 
clarifies  that  subparagraphs  40  CFR 
268.7(a)(l)-268.7(a)(10).  as  set  forth  in 
this  action,  remain  in  effect,  and  are 
regarded  by  EPA  to  have  been  in  effect 
continuously  in  the  form  published  in 
the  Code  of  Federal  Regulations  revised 
as  of  July  1.  1993. 

It  should  be  noted  that  40  CFR 
268.7(a)  as  published  in  this  action,  as 
well  as  other  regulations  implementing 
the  land  disposal  restriction  (LDR) 
program,  have  been  amended  in  a  final 
rule  that  is  published  elsewhere  in 
today's  Federal  Register.  The  regulatory 
text  set  forth  in  this  action  does  not 
include  the  amendments  to  §  268.7(a) 
made  by  that  LDR  final  rule.  The 
purpose  of  this  action  is  to  make  clear 
that  the  August  31.  1993  rule  was 
intended  only  to  modify  the 
introductory  text  of  §  268.7(a).  and  was 
not  intended  to  delete  paragraphs  (a)(1)- 
(a)(10).  Therefore,  the  complete  version 
of  §  268.7(a)  as  it  should  have  appeared 
since  the  August  31.  1994  Federal 
Register  is  set  forth  in  this  action. 
Readers  are  urged  to  refer  to  the  LDR 
final  rule,  published  elsewhere  in 
today's  Federal  Regi.ster,  for  the  full  and 
current  text  of  «j  268. 7(a). 

List  of  Subjects  in  40  CFR  Part  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  30. 1994. 
Peter  Roberlson. 

Acting  Assistant  Administrator.  Office  of 
Solid  Waste  and  Emergency  Fesponse. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble.  40  CFR  part  268  is 
corrected  by  making  the  following 
(  orre<;ting  amendments: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  I  ).S.C.  6905,  691 2(a).  6921 . 
und6924. 

2.  Section  268.7(a)  is  revised  to  read 
as  follows: 

§  268.7    Waste  analysts  and  recordKeeping. 

(a)  Except  as  spe<;ified  in  §  268.32.  if 
a  generators  waste  is  listed  in  40  CFR 
part  261,  subpart  D,  the  generator  must 
test  his  waste,  or  test  an  extract  using 
the  Toxicity  Characteristic  Leaching 
Protedure.  Method  1311  in  "Test 


Methods  for  Evaluating  Solid  Waste, 
Physical/Chemical  Methods,"  EPA 
Publication  SW-846,  as  incorporated  by 
reference  in  §  260.11  of  this  chapter,  or 
use  knowledge  of  the  waste,  to 
determine  if  the  waste  is  restricted  from 
land  disposal  under  this  part.  Except  as 
specified  in  §  268.32  of  this  part,  if  a 
generator's  waste  exhibits  one  or  more 
of  the  characteristics  set  out  at  40  CFR 
part  261,  subpart  C,  the  generator  must 
test  an  extract  using  the  Extraction 
Procedure  Toxicity  Test,  Method  1310 
in  "Test  Methods  for  Evaluating  Solid 
Waste,  Physical/Chemical  Methods," 
EPA  Publication  SVV-846,  as 
incorporated  by  reference  in  §  260.11  of 
this  chapter,  or  use  knowledge  of  the 
waste,  to  determine  if  the  waste  is 
restricted  from  land  disposal  under  this 
Part.  If  the  generator  determines  that  his 
waste  displays  the  characteristic  of 
ignitability  (DOOl)  (and  is  not  in  the 
High  TOC  Ignitable  Liquids  Subcategory 
or  is  not  treated  by  INCIN,  FSUBS.  or 
RORGS  of  §  268.42,  Table  1),  or  the 
characteristic  of  corrosivity  (D002).  and 
is  prohibited  under  §  268.37  of  this  Part, 
the  generator  must  determine  what 
underlying  hazardous  constituents  (as 
defined  in  §268.2).  are  reasonably 
expected  to  be  present  in  the  DOOl  or 
D002  waste. 

(1)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
part  and  the  waste  does  not  meet  the 
applicable  treatment  standards  set  forth 
in  Subpart  D  of  this  part  or  exceeds  the 
applicable  prohibition  levels  set  forth  in 
§  268.32  or  RCRA  section  3004(d),  with 
each  shipment  of  waste  the  generator 
must  notify  the  treatment  or  storage 
facility  in  writing  of  the  appropriate 
treatment  standards  set  forth  in  Subpart 
D  of  this  part  and  any  applicable 
prohibition  levels  set  forth  in  §  268.32 
or  RCRA  section  3004(d).  The  notice 
must  include  the  following  information. 

(i)  EPA  Hazardous  Waste  Number; 

(ii)  The  corresponding  treatment 
standards  for  wastes  F001-F005.  F039, 
wastes  prohibited  pursuant  to  §  268.32 
or  RCRA  se«:tion  3004(d),  and  for 
underlying  hazardous  constituents  (as 
defined  in  §  268.2).  in  DOOl  and  D002 
wastes  if  those  wastes  are  prohibited 
under  §268.37.  Treatment  standards  for 
all  other  restricted  wastes  must  either  be 
included,  or  be  referenced  by  including 
on  the  notification  the  applicable 
wastewater  (as  defined  in  §  268.2(0)  or 
nonwastewater  (as  defined  in  §  268.2(d)) 
category,  the  applicable  subdivisions 
made  within  a  waste  code  based  on 
waste-specific  criteria  (such  as  D003 
reactive  cyanides),  and  the  CFR 
section(s)  and  paragraph(s)  where  the 
applicable  treatment  standard  appears 
Where  the  applicable  treatment 


standards  are  expressed  as  specified 
technologies  in  §  268.42.  the  applicable 
five-letter  treatment  code  found  in  Table 
1  of  §  268.42  (e.g..  LNQN.  WETOX)  also 
must  be  listed  on  the  notification; 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste; 

(iv)  For  hazardous  dehris,  the 
(»ntaininanls  subject  to  treatment  as 
provided  by  §  26B.45(b)  and  the 
following  statement:  "This  hazardous 
debris  is  JWibjed  to  the  alternative 
f  riatmenl  standards  of  40  CFR  268.45  "; 
nnd 

(v)  Waste  analysis  data,  w+jere 
available. 

(2)  if  a  generator  detennines  that  he  is 
managing  a  restricted  waste  under  this 
Part,  and  detennines  that  the  waste  can 
be  land  disposed  without  fiirther 
IreatrtMjnt.  with  each  shipment  of  waste 
he  must  submit,  to  the  treatment, 
storage,  or  land  disposal  facility,  a 
notice  and  a  certification  stating  that  the 
waste  meets  the  applicable  treatment 
standards  set  forth  in  sut>part  D  of  this 
part  and  the  applicable  prohibition 
levels  set  forth  in  §  268.32  or  RCRA 
section  3004(d).  Generators  ot 
hazardous  debris  that  is  excluded  from 
the  definition  of  hazardous  waste  under 
§  261.3(e)(2)  of  this  chapter  (i.e..  debris 
that  the  Director  has  determined  does 
not  contain  hazardous  waste),  however, 
are  not  subject  to  these  notification  and 
certification  requirements. 

(i)  The  notice  must  include  the 
lol lowing  information: 

(A)  EPA  Hazardous  Waste  Number; 

(8)  The  corresponding  treatment 
standards  for  wastes  FOOl-FOOS.  F039. 
and  wastes  prohibited  pursuant  to 
t)  268.32  or  RCRA  section  3()04(d). 
Treatment  standards  for  all  other 
restricted  wastes  must  either  be 
included,  or  be  referenced  by  including 
on  the  notification  the  applicable 
wastewater  (as  defined  in  §  268.2(f))  or 
nunwastewater  (as  defined  in  §  268.2(d)) 
category,  the  applicable  subdivisions 
made  within  a  waste  code  based  on 
waste-specific  criteria  (such  as  D0G3 
reactive  cyanides),  and  the  CFR 
section(s)  and  paragniph(s)  where  the 
applicable  treatment  standard  appe.ars. 
where  the  applicable  treatment 
standards  are  expres-sed  as  specified 
technologies  in  §268.42.  the  applicable 
five-ietter  treatment  code  found  in  Table 
1  of  §  268.42  (eg.,  INCIN.  WLTOX)  also 
must  be  listed  on  the  notification. 

(C)  The  manifest  number  associated 
with  the  shipment  of  waste: 

(D)  Waste  analysis  data,  where 
.ivaiiabic. 

(ii)  The  certification  must  be  signed 
liv  an  authorized  representative  and 
;iuist  state  the  folloviing: 


I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  iamiliar 
with  the  waste  through  analysis  and  testing 
or  through  knowledge  of  the  waste  to  support 
this  certification  that  the  waste  complies 
with  the  treatment  -standard";  specified  in  40 
CFR  Part  268.  Subpart  D  and  all  applicable 
prohibitions  set  forth  in  40  CFR  268.32  or 
RCR.\  section  3004(d).  1  believe  that  the 
informatioa  1  submitted  is  true,  accurate  and 
complete.  1  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  a 
fine  and  imprisonment. 

(3)  If  a  generator's  waste  is  subject  to 
an  exemption  from  a  prohibition  on  the 
type  of  land  disposal  method  utilized 
for  the  waste  (such  as.  but  not  limited 
to.  a  case-by-case  extension  under 

§  268.  S.  an  exemption  under  §  268.6,  or 
a  nationwide  capacity  variance  under 
subpart  C  of  this  part),  with  each 
shipment  of  waste  he  must  submit  a 
notice  to  the  facility  receiving  his  waste 
stating  that  the  waste  is  not  prohibited 
from  land  disposal.  The  notice  must 
include  the  following  information: 

(i)  EPA  Hazardous  Waste  Number: 

(ii)  The  corresponding  treatment 
standards  for  wastes  FtK)l-Ft)05.  Pn39. 
and  wastes  prohibited  pursuant  to 
§  268.32  or  RCRA  section  3004(d). 
Treatment  standards  for  all  other 
restricted  wastes  must  either  be 
included,  or  be  referenced  by  including 
on  the  notification  the  applicable 
wastewater  (as  defined  in  §  268.2(f))  or 
nonwastewater  (as  defined  in  §  268.2(d)) 
categon,'.  the  applicable  subdivisions 
made  within  a  waste  code  based  on 
waste-specific  criteria  (such  as  D003 
reactive  cyanides),  and  the  CFR 
section(s)  and  paragraph(s)  where  the 
applicable  treatment  standard  appears. 
Where  the  applicable  treatment 
standards  are  expressed  as  specified 
technologies  in  §  268.42.  the  applicable 
five-letter  treatment  code  found  in  Table 
1  of  §  268.42  (e.g..  INCIN.  WETOX)  also 
must  be  listed  on  the  notification; 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste: 

(iv)  Waste  analysis  data,  where 
available; 

(v)  For  hazardous  debris,  the 
contaminants  subject  to  treatment  as 
provided  by  §  268.45(b)  and  the 
following  statement:  "This  hazardous 
debris  is  subject  to  the  alternative 
treatment  standards  of  40  CFR  268.45"; 
and 

(vi)  The  date  the  waste  is  subject  to 
the  prohibitions. 

(4)  If  a  generator  is  managing 
prohibited  waste  in  tanks,  containers,  or 
containment  buildings  regulated  under 
40  CFR  262.34.  and  is  treating  such 
waste  ill  such  tanks,  containers,  or 
containment  buildings  to  meet 
applicable  irootnient  standards  under 


subpart  D  of  this  part,  the  generator 
must  dex-elop  and  follow  a  wTitten 
waste  analysis  plan  which  describes  the 
procedures  the  generator  will  carry  out 
to  comply  with  the  treatment  standards. 
(Generators  treating  hazardous  debris 
under  the  alternative  treatment 
standards  of  Table  1,  §  268.45,  however. 
are  not  subject  to  these  waste  analysis 
requirements.)  The  plan  must  be  kept  on 
site  in  the  generator's  records,  and  the 
following  requirements  must  be  met: 

(i)  The  waste  analysis  plan  must  be 
based  on  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  prohibited  waste(s)  being 
treated,  and  contain  all  information 
necessary  to  treat  the  waste(s)  in 
accordance  with  the  requirements  of 
this  Part,  including  the  selected  testing 
frequency. 

(ii)  Such  plan  must  be  filed  with  the 
EPA  Regional  Administrator  (or  his 
designated  representative)  or  State 
authorized  to  implement  Part  268 
requirements  a  minimum  of  30  days 
prior  to  the  treatment  activity,  with 
delivery  verified. 

(iii)  Wastes  shipped  off-site  pursuant 
to  this  paragraph  must  comply  with  the 
notification  requirements  of 
§  268.7(a)(2). 

(5)  If  a  generator  determines  whether 
the  waste  is  restricted  based  solely  on 
his  knowledge  of  the  waste,  all 
supporting  data  used  to  make  this 
determination  must  be  retained  on-site 
in  the  generator's  files.  If  a  generator 
determines  whether  the  waste  is 
restricted  based  on  testing  this  waste  or 
an  extract  developed  using  the  test 
method  described  in  Appendix  I  of  this 
part,  all  waste  analysis  data  must  be 
retained  on-site  in  the  generator's  files. 

(6)  If  a  gei>erator  determines  that  he  is 
managing  a  restricted  waste  that  is 
excluded  from  the  definition  of 
hazardous  or  solid  waste  or  exempt 
from  Subtitle  C  regulation,  under  40 
CFR  261.2  through  261.6  subsequent  to 
the  point  of  generation,  he  must  place 

a  one-time  notice  stating  such 
generation,  subsequent  exclusion  from 
the  definition  of  hazardous  or  solid 
waste  or  exemption  from  RCR.\.  Subtitle 
C  regulation,  and  the  disposition  of  the 
waste,  in  the  facihty's  file. 

(7)  Generators  must  retain  on-site  a 
copy  of  all  notices,  certifications, 
demonstrations,  waste  analysis  data. 
and  other  documentation  produt»d 
pursuant  to  this  section  for  at  least  five 
years  from  the  date  that  the  waste  that 
is  the  subject  of  such  documentation 
was  last  sent  to  on-site  or  off-site 
treatment,  storage,  or  disposal.  The  five 
year  record  retention  period  is 
automatically  extended  during  the 
course  of  anv  unresolved  enforr^ment 
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action  regarding  the  regii.  tivityor 

as  requested  by  the  Administrator.  The 
requirements  of  this  paragraph  apply  to 
solid  wastes  even  when  the  hazardous 
characteristic  is  removed  prior  to 
disposal,  or  when  the  waste  is  excluded 
from  the  definition  of  hazardous  or  solid 
waste  under  40  CFR  261.2-261.6.  or 
exempted  from  Subtitle  C  regulation, 
subseouent  to  the  point  of  generation. 

(8)  If  a  generator  is  managing  a  lab 
pack  that  contains  wastes  identified  in 
Appendix  IV  of  this  part  and  wishes  to 
use  the  alternative  treatment  standard 
under  §  268.42.  with  each  shipment  of 
waste  the  generator  must  submit  a 
notice  to  the  treatment  facility  in 
accordance  with  paragraph  (a)(1)  of  this 
se«;tion.  The  generator  must  also  comply 
with  the  requirements  in  paragraphs 
(a)(5)  and  (a)(6)  of  this  section,  and  must 
submit  the  following  certification, 
which  must  be  signed  by  an  authorized 
representative: 

I  ( ertify  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  and  that  the  lab  pack  contains 
only  the  wastes  speciRed  in  appendix  IV  to 
part  268  or  solid  wastes  not  subject  to 
rtTgulation  under  40  CFR  part  261.  I  am  aware 
thdt  thore  are  significant  penalties  for 
submitting  a  false  cert  ifitat  ion.  including  the 
|x>s$ibility  of  fine  or  imprisonment 

(9)  If  a  generator  is  managing  a  lab 
pack  that  contains  organic  wastes 
specified  in  Appendix  V  of  this  Part  and 
wishes  to  use  the  alternate  treatment 
standards  under  8  268.42.  with  each 
shipment  of  waste  the  generator  must 
submit  a  notice  to  the  treatment  facility 
in  accordance  with  paragraph  (a)(1)  of 
this  section.  The  generator  also  must 
comply  with  the  requirements  in 
paragraphs  (a)(5)  and  (a)(6)  of  this 
section,  and  must  submit  the  following 
certification  which  must  be  signed  by  an 
authorized  representative:  I  certify 
under  penalty  of  law  that  I  personally 
have  examined  and  am  familiar  with  the 
waste  through  analysis  and  testing  or 
through  knowledge  of  the  waste  and 
that  the  lab  pack  contains  only  organic 
waste  spe<;ified  in  Appendix  V  to  Part 
268  or  solid  wastes  not  subject  to 
regulation  under  40  CFR  Part  261.  I  am 
aware  that  there  are  significant  penalties 
for  submitting  a  false  certification, 
including  the  possibility  of  fine  or 
imprisonment. 

(10)  Small  quantify  generators  with 
tolling  agreements  pursuant  to  40  CFR 
262.20(e)  must  comply  with  the 
applicable  notification  and  certification 
requirements  of  paragraph  (a)  of  this 
section  for  the  initial  shipment  of  the 
waste  subject  to  the  agreement.  Such 
generators  must  retain  on-site  a  copy  of 
the  notification  and  certification, 
together  with  the  tolling  agreement,  for 


at  least  three  years  after  termination  or 
expiration  of  the  agreement.  The  three- 
year  record  retention  period  is 
automatically  extended  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  regulated  activity  or 
as  requested  by  the  Administrator. 
«         •        •         •        • 
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RIN  2050-AD89 

Land  Disposal  Restrictions  Phase  II — 
Universal  Treatment  Standards,  and 
Treatment  Standards  tor  Organic 
Toxicity  Characteristic  Wastes  and 
Newly  Listed  Wastes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  As  part  of  the  Agency's  Land 
Disposal  Restrictions  (LDR)  program. 
EPA  is  today  promulgating  treatment 
standards  for  the  newly  identified 
organic  toxicity  characteristic  (TC) 
wastes  (except  those  managed  in  Clean 
Water  Act  (CWA)  systems.  CWA- 
equivalent  systems,  or  Class  I  Safe 
Drinking  Water  Act  (SDWA)  injection 
wells),  and  for  all  newly  listed  coke  by- 
product and  chlorotoluene  production 
wastes.  The  required  treatment 
standards  for  these  wastes  must  be  met 
before  they  are  land  disposed.  EPA  is 
also  requiring  ignitable  characteristic 
wastes  with  a  high  total  organic  carbon 
(TCXZ)  content  and  toxic  characteristic 
pesticide  wastes,  that  are  being  disposed 
in  Class  I  nonhazardous  waste  injection 
wells,  to  either  be  injected  into  a  well 
that  is  subject  to  a  no-migration 
determination,  or  be  treated  by  the 
designated  LDR  treatment  method. 
Promulgation  of  these  treatment 
standards  for  the  newly  identified  and 
listed  wastes  and  promulgation  of  the 
dilution  prohibitions  for  high  TCXD 
ignitables  and  pesticides  fulfills 
requirements  of  a  proposed  consent 
decree  between  EPA  and  the 
Environmental  Defense  Fund,  and  a 
settlement  agreement  between  EPA.  the 
Hazardous  Waste  Treatment  Council. 
and  a  number  of  environmental  groups 
including  the  Natural  Resources  Defense 
Council. 

EPA  is  also  making  a  major 
improvement  in  the  Land  Disposal 
Restrictions  program  in  order  to 
simplify  and  provide  consistency  in  the 
requirements.  EPA  is  establishing  a 


single  set  of  requirements,  referred  to  as 
universal  treatment  standards,  that 
apply  to  most  hazardous  wastes.  EPA  is 
also  simplifying  the  Land  Disposal 
Restrictions  program  by  reducing 
paperwork  for  the  regulated  community, 
and  improving  guidance  to  make 
compliance  easier.  EPA  is  also 
publishing  clarifying  guidance  regarding 
treatability  variances,  which  largely 
restates  previous  Agency  statements. 
Finally,  EPA  is  modifying  the  hazardous 
waste  recycling  regulations  which  will 
allow  streamlined  regulatory  decisions 
to  be  made  regarding  the  regulation  of 
certain  types  of  recycling  activities. 
DATES:  Effective  date:  The  final  rule  is 
effective  on  December  19, 1994.  Section 
266.100  and  Appendix  VIII  are  effective 
September  19,  1994. 

Applicability  dates:  For  high  TCX^ 
DOOl  (40  CFR  148.17)  and  halogenated 
pesticides  wastes  (40  CFR  148.17) 
disposed  in  Class  I  nonhazardous 
injection  deep  wells,  the  compliance 
date  is  September  19,  1995.  For 
radioactive  waste  mixed  with  the  newly 
listed  or  identified  wastes,  or  soil  and 
debris  contaminated  with  such  mixed 
wastes  (40  CFR  268.38),  the  compliance 
date  is  September  19,  1996.  Although 
the  effective  date  of  today's  rule  is 
December  19,  1994.  facilities  will  be  in 
compliance  if  they  meet  the  universal 
treatment  standards  (UTS)  before  the  90- 
day  period  ends. 

ADDRESSES:  The  official  record  for  this 
rulemaking  is  identified  as  Docket 
Number  F-94-CS2F-FFFFF.  and  is 
located  in  the  EPA  RCRA  Docket.  US 
Environmental  Protection  Agency, 
Room  2616.  401  M  Street.  SW., 
Washington.  DC  20460.  The  RCRA 
Docket  is  open  from  9  am  to  4  pm 
Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (202)  260-9327.  The 
public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $.15  per 
page.  The  mailing  address  is  EPA  RCR.'K 
Docket  (5305).  U.S.  Environmental 
Prote<;tion  Agency.  401  M  Street,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-ftw)  or 
(703)  412-9810  locally.  For  technical 
information  about  mercury  and 
radioactive  mixed  waste,  contact  Shaun 
McGar\ey  on  (703)  308-8603;  for 
technical  information  about  lab  packs 
and  metal  Universal  Treatment 
Standards,  contact  Anita  Cummings  on 
(703)  308-8303;  for  technical 
information  about  organic  Universal 
Treatment  Standards,  contact  Lisa  Joiie<; 


on  (703)  308-8451;  for  technical 
information  about  Toxicity 
Characteristic  wastes,  contact  Mary 
Cunningham  on  (703)  308-8453;  for 
technical  information  about  petroleum 
refining  wastes,  contact  Jose  Labiosa  on 
(703)  308-8464;  for  other  information, 
contact  Richard  Kinch  on  (703)  308- 
8414;  of  the  Waste  Treatment  Branch. 
Office  of  Solid  Waste  (5302W),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460, 
phone  (703)  308-8434.  For  technical 
information  on  capacity  analyses, 
contact  Bengie  Carroll  of  the  Capacity 
Programs  Branch,  Office  of  Solid  Waste 
(5302VV),  phone  (703)  308-8440.  For 
technical  information  on  Hazardous 
Waste  Recycling,  contact  Mitch  Kidwell 
of  the  Regulation  Development  Branch, 
Office  of  Solid  Waste  (5304),  phone 
(202)  260-8551. 
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2.  Pesticide  Wastewaters 

E.  Exemptions  for  De  Minimis  Losses  of 
Commercial  Chemical  Product  or 
Chemical  Intermediates  That  Exhibit  the 
Toxicity  Characteristic  (TC).  and  for  TC 
Laboratory'  Wastes  Discharged  to  CWA 
W'astewater  Treatment  Systems 

V.  Treatment  Standards  for  Newly  Listed 

Wastes 

A.  Treatment  Standards  for  Coke  By- 
product Production  Wastes 

B.  Treatment  Standards  for  Chlorotoluenes 

VI.  Debris  Contaminated  With  Newly  Listed 

or  Identified  Wastes 

A.  Debris  Treated  to  Meet  the  Phase  II 
Treatment  Standards 

B.  Debris  Treated  to  Meet  the  Alternative 
Debris  Treatment  Standards 

VII.  Response  to  Comments  Regarding 
Exclusion  of  Hazardous  Debris  That  Has 
Been  Treated  by  Immobilization 
Technologies 

A.  Background 

B.  Roundtable  Discussion 
C  EPA  Investigations 

D.  Specific  Questions  for  Which  Comments 
Were  Solicited 

E.  Comments  Received  and  Conclusions 

VIII.  Deep  Well  Injection  Issues 

A.  Prohibition  of  Dilution  of  High  TCXZ 
Ignitable  and  of  TC  Pesticide  Wastes 
Injected  Into  Class  I  Deep  Wells 

B.  Request  for  Comment  on  Petition  from 
Chemical  Manufacturer's  Association 
Regarding  Deep  Well  Injection  of 


Ignitable  and  Corrosive  Characteristic 
Wastes 

IX.  Modifications  to  Hazardous  Waste 

Recycling  Regulations 

A.  Introduction 

B  Modification  of  the  Existing  "Closed- 
loop"  Recycling  Exclusion  and  Related 
Case-specific  Variance 

1.  "Closed-loop"  Recycling  Exclusion  and 
Related  Variance 

2.  Storage  Prior  to  Recycling 

X.  Compliance  Monitoring  and  .Notification 

A.  Compliance  Monitoring 

B.  LDR  Notification 

1.  Constituents  to  be  Included  on  the  LDR 
Notification 

2.  Management  in  Subtitle  C-Regulated 
Facilities 

3.  Potential  Management  of 
Decharacterized  Wastes  at  a  Subtitle  D 
Waste  Management  Facility 

XI.  Implementation  of  the  Final  Rule 

XII.  Guidance  to  Applicants  for  Treatability 
Variances  for  As-Generated  Wastes 

XIII.  Clarifications  and  Corrections  to 
Previous  Rules 

A.  Corrections  to  the  Interim  Final  Rule 
Establishing  Land  Disp>osal  Restrictions 
for  Certain  Ignitable  and  Corrosive 
Wastes 

B.  Corrections  to  the  Phase  I  Rule 
Establishing  Land  Disposal  Restrictions 
for  Newly  Listed  Wastes  and  Hazardous 
Debris 

C- Amendment  of  Boiler  and  Industrial 
Furnace  Rules  for  Certain  Mercury- 
containing  Wastes 

1 .  The  Proposal 

2.  Comments  and  the  Final  Rule 

XIV.  Capacity  Determinations 

A.  Capacity-  Analysis  Results  Summary 

B.  Analysis  of  Available  Capacity 

C.  Surface  Disposed  Newly  Identified  and 
Listed  Wastes 

1.  Required  Cafiacitv  for  Newly  Identified 
TC  Organics  (D0l'&-D(M3) 

2.  Used  Oil 

3.  Required  Cap>acity  for  Other  Newly 
Listed  Organic  Wastes 

a.  Surface  Disposed  Coke  By-product 
Wastes 

b.  Surface  Disposed  Chlorinated  Toluene 
Wastes 

4.  Newly  Identified  TC  Wastes  That  Were 
Not  Previously  Hazardous  by  the  Old  EP 
Leaching  Procedure 

D.  Required  and  Available  Capacity  for 
Newly  Listed  and  Identified  Wastes 
Mixed  with  Radioactive  Components 

1.  Waste  Generation 

a.  Non-soil  and  Non-debris  Mixed 
Radioactive  Wastes 

b.  Mixed  Radioactive  Soil 

c.  Mixed  Radioactive  Debris 

2.  Available  Capacity  and  Capacity 
Implications 

a.  Non-soil  and  Non-debris  Mixed 
Radioactive  Wastes 

b.  Mixed  Radioactive  Soil 

c.  Mixed  Radioactive  Debris 

E.  Required  and  Available  Capacity  for 
High  TOC  Ignitable.  TC  Pesticide,  and 
Newlv  Listed  Wastes  Injected  Into  Class 
I  Deep  Wells 

F.  Required  and  Available  Capacity  for 
Hazardous  Soil  and  Debris  Contaminated 
with  Newly  Listed  and  Identified  Wastes 
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1 .  Waste  Geoerattoo 

a.  Hazardous  5Mil 

b.  Hazardous  Debris 

2.  Current  Managemeat  Practices 

3.  Available  Capacity  and  Capacity 
Implications 

a.  Hazardous  Soil 

b.  Hazardous  Debris 

XV.  State  Authority 

A.  Applicability  of  Rules  ta  Authorized 
States 

B.  Effect  on  Sute  Authorizatioa 

XVI.  Regulatory  Requiremeots 

A.  Regulatory  Impact  Analysis  Pursuitnt  to 
Executive  Order  12866 

1.  MethixloioKy  .Set  tion 

a.  Methodologv  for  Estimating  the  Affected 
I'niverse 

b.  (xisl  MethodoloKv 

c.  Waste  Minimization  Methodology 

d.  Economic  Impact  Methodology 

e.  Benefits  Mefhrnlology 

2.  Results  Section 

a.  Volume  Results 

b.  Cost  Res\jlts 

c.  Waste  .Minimization 

d.  Economic  Impact  Resuhs 

e.  Benefit  Estimate  Results 

B.  Regulatory  Flexibility  Anahsis 

C.  Paperwork.  Reduction  Act 

I.  Background 

A.  Summary  of  the  Statutory 
Requirements  of  the  19S4  Hazardous 
and  Solid  Waste  Amendments,  and 
Requirements  of  the  1993  Settlement 
Agreement  With  the  Environmental 
Defense  Fund 

The  Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resourre 
Conservation  and  Recovery  Act  (RCRA). 
enacted  on  November  8.  1984.  largely 
prohibit  the  land  disposal  of  untreated 
hazardous  wastes.  Once  a  hazardous 
wa.ste  is  prohibited  from  land  disposal, 
the  statute  provides  only  two  options  for 
legal  land  disposal:  meet  the  treatment 
standard  for  the  wa.ste  prior  to  land 
disposal,  or  dispose  of  the  waste  in  a 
land  disposal  unit  that  has  been  found 
to  satisfy  the  statutoi7  no-migration  test. 
A  no-migration  unit  is  one  from  which 
there  will  be  no  migration  of  hazardous 
constituents  for  as  long  as  the  waste 
remains  hazardous.  RCJIA  sections  3004 
(d),  (e),  (g)(3). 

The  treatment  standards  may  be 
expressed  as  either  constituent 
concentration  levels  or  as  specific 
methods  of  treatment.  These  standards 
must  substantially  diminish  the  toxicity 
of  the  waste  or  substantially  reduce  the 
likelihood  of  migration  of  hazardous 
constituents  from  the  waste  so  that 
short-term  and  long-term  threats  to 
human  health  and  the  environment  are 
minimized.  RCRA  section  3004(m)(l). 
For  purposes  of  the  restrictions,  land 
disposal  includes  any  placement  of 
hazardous  waste  in  a  landfill,  surface 
inapoundment,  waste  pile,  injection 


well,  land  treatment  bciUty,  salt  dome 
formation,  salt  bed  formation,  or 
underground  mine  or  cave.  RCRA 
section  3004(k). 

The  land  disposal  restrictions  are 
effiective  upon  promulgation.  RCRA 
section  3004(h)(1).  However,  the 
Administrator  may  grant  a  national 
capacity  variance  &om  the  immediate 
effective  date  and  establish  a  later 
effective  date  (not  to  exceed  two  years) 
based  on  the  earliest  date  on  which 
adequate  alternative  traatment, 
recovery,  or  disposal  capacity  which 
protects  human  health  and  the 
environment  will  be  available.  RCRA 
section  3004(h)(2).  The  Administrator 
may  also  grant  a  case-by-case  extension 
of  the  effective  date  for  up  to  one  year, 
renewable  once  for  up  to  one  additional 
year,  when  an  applicant  successfully 
makes  certain  demonstrations.  RCRA 
section  3004(h)(3).  See  55  FR  22526 
(June  1. 1990)  for  a  more  detailed 
discussion  on  national  capacity 
variances  and  case-by-case  extensions. 

In  addition.  Congress  prohibited  the 
storage  of  any  waste  which  is  prohibited 
from  latKl  disposal  unless  such  storage 
is  to  allow  for  the  accumulation  of  such 
quantities  of  hazardous  waste  as  are 
necessary  to  facilitate  proper  recovery, 
treatment  or  disposal.  RCRA  section 
3004(i).  For  storage  up  to  one  year,  EPA 
has  taken  the  position  that  the  agency 
bears  the  burden  of  proving  that  such 
storage  was  not  solely  for  the  purpose  of 
accumulation  of  quantities  necessary  to 
facilitate  proper  recovery,  treatment  or 
disposal.  40  CFR  268.50(b).  For  storage 
beyond  one  year,  however,  the  burden 
of  proof  shifts  to  the  generator  or  owner/ 
operator  of  a  treatment,  storage  or 
disposal  facility  to  demonstrate  that 
such  storage  was  solely  for  the  purpose 
of  accumulation  of  quantities  necessary 
to  facilitate  proper  recovery,  treatment 
or  disposal.  40  CFR  268.50(c).  The 
provision  applies,  of  course,  only  to 
storage  which  is  not  also  defined  in 
section  3004(k)  as  land  disposal. 

EPA  was  required  to  promulgate  land 
disposal  prohibitions  and  iri>atment 
standards  by  May  8,  1930  fur  all  wastes 
that  were  either  listed  or  identified  as 
hazardous  at  the  time  of  the  1984 
amendments.  RCRA  sections  3004  (d), 
(e).  and  (g).  a  task  EPA  completed 
within  the  statutory  timeframes.  EPA 
was  also  required  to  promulgate 
prohibitions  and  treatment  standards  for 
wastes  identified  or  listed  as  hazardous 
af^er  the  date  of  the  1984  amendments 
within  six  months  after  the  hsting  or 
identification  takes  effort.  RCRA  section 
3004(g)(4). 

The  Agency  did  not  meet  this  Latter 
statutory  deadline  for  all  of  the  wastes 
identified  or  listed  after  the  1984 


amendments.  As  a  resuh.  a  suit  was 
filed  by  the  Environmental  Defense 
Fund  (EDF).  EPA  and  EDF  signed  a 
consent  decree  (lodged  with  but  not 
entered  by  the  District  Court)  that 
establishes  a  schedule  for  adopting 
prohibitions  and  treatment  standards  for 
newly  identiHed  and  listed  wastes.  [EDF 
v.  Reilly.  Civ.  No.  89-0598,  D  D.C)  This 
proposed  consent  decree  was  recently 
modified  as  a  result  of  the  court 
decision  on  the  Third  Third  final  rule 
[Chemical  Waste  Management  v.  EPA, 
976  F.2d  2  (DC.  Cir.  1992),  cert,  denied 
113  S.  Ct.  1961  (1993)  (CH'Mv.  EPA)}. 
Today's  rule  fulfills  several  provisions 
of  the  proposed  consent  decree.  The 
rule  establishes  tceatment  standards  for 
newly  listed  coke  by-product  and 
(iilorotoluene  production  wastes,  and 
for  the  D018-D043  TC  wastes  (TC 
wastes  identified  as  hazardous  because 
of  the  presence  of  organic  hazardous 
constituents)  when  these  wastes  are 
managed  in  systems  other  than  those 
wastewater  treatment  systems  whose 
discharge  is  regulated  under  the  Clean 
Water  Act  (CWA),  by  zero- dischargers 
that  do  not  engage  in  CVVA-equivalent 
treatment  prior  to  land  disposal,  and  by 
injection  into  other  than  underground 
injection  control  (UIC)  Class  1  deep 
injection  wells  regulated  under  the  Safe 
Drinking  Water  Act  (SDWA).  Soils 
contaminated  with  these  newly 
identified  and  listed  wastes  are  also 
covered  by  this  rule. 

Finally,  this  rule  prohibits  injedion 
into  deep  wells  of  high  Total  Organic 
Carbon  ignitable  wastes  (DOOl)  and 
Toxic  Characteristic  organic  pesticides 
(D012-DO17)  unless  they  are  treated  to 
meet  applicable  treatment  standards,  or 
the  deep  well  has  received  a  no- 
migration  variance.  This  last  prohibition 
is  in  partial  fulfillment  of  the  settlement 
agreement  following  the  DC.  Circuit's 
decision  in  ClV.Vf  v.  EPA. 

EPA  is  also  modifying  a  number  of  the 
existing  land  disposal  restrictions  rules. 
Although  not  required  by  the 
settlements  discussed  above,  these 
changes  reflect  EPA's  updated  technical 
knowledge,  simplify  implementation  of 
the  program,  and  provide  greater 
programmatic  consistency.  In  today's 
notice,  EPA  is  establishing  a  set  of 
treatment  standards  (called  universal 
treatment  standards)  that  apply  to  most 
hazardous  wastes,  changing 
requirements  for  land  disposal  of  lab 
packs  containing  prohibited  hazardous 
wastes,  and  simplifying  paperwork 
requirements. 

B.  Pollution  Prevention  Benefits 

EPA's  progress  over  the  years  in 
improving  environmental  quality 
through  its  media-spiecific  pollution 


control  programs  has  been  substantial. 
Over  the  past  two  decades,  standards  for 
pollution  control  concentrated  to  a  large 
extent  on  "end-of-pipe"  treatment  or 
land  disposal  of  hazardous  and 
nonhazardous  wastes.  Although  none  of 
the  treatment  standards  in  today's  rale 
require  waste  minimization  or  recovery, 
these  are  viable  options  for  facilities  to 
choose  to  use  to  comply  with  universal 
treatment  standards.  For  example, 
facilities  may  choose  to  reduce  the 
generation  of  wastes  and/or  treat  certain 
metal-containing  wastes  by  using  high 
temperature  metal  recovery  (HTMR), 
which  has  been  shown  to  be  effective 
for  treating  many  metal  bearing  wastes. 

C.  Relationship  of  Best  Demonstrated 
Available  Technology  (BDAT) 
Treatment  Standards  to  Initiatives  To 
Strengthen  Federal  Controls  Governing 
Hazardous  Waste  Combustion  Devices 

On  May  18. 1993,  EPA  Administrator 
Browner  announced  additional  steps 
that  would  be  pursued  to  protect  public 
health  and  the  environment  by  further 
encouraging  reduction  in  the  amount  of 
hazardous  wastes  generated  in  this 
country  and  strengthening  federal 
controls  governing  hazardous  waste 
incinerators  and  other  combustion 
devices.  With  the  annoimcement,  the 
Draft  Hazardous  Waste  Minimization 
and  Combustion  Strategy  (also  referred 
to  as  the  Draft  Strategy)  was  released, 
upon  which  the  Agency  has  sought 
broad  national  dialogue.  Among  other 
things,  the  Draft  Strategy  called  for  a 
national  review  of  the  relative  roles  of 
hazardous  waste  combustion  and  source 
reduction  in  hazardous  waste 
management. 

Since  release  of  the  Draft  Strategy,  the 
Agency  has  pursued  a  wide  variety  of 
activities.  For  example,  EPA  released  in 
May  1994  a  draft  technical  report 
entitled  "Combustion  Emissions 
Technical  Resource  Document".  This 
report  provides  EPA's  preliminary 
technical  analysis  of  best  operating 
practices  and  achievable  emission  levels 
with  regards  to  emissions  of  dioxin  and 
particulate  matter  from  existing 
hazardous  waste  incinerators,  and 
boilers  and  industrial  furnaces  (BIFs) 
burning  hazardous  wastes,  based  on 
data  already  submitted  to  EP.\.  The 
report  was  also  released  to  provide  for 
early  pre-proposal  dialogue  on  the  types 
of  additional  controls  and  emission 
limits  that  should  be  adopted  for 
hazardous  waste  combustion  units.  In 
another  action,  the  Agency  announced 
its  proposed  permitting  and  public 
participation  rule.  This  rule  would 
amend  EPA's  RCRA  regulations  to 
provide  earlier  and  more  effective 
opportunities  for  public  participation  in 


the  RCRA  permitting  process.  The  rule 
also  proposes  tighter  standards  for  the 
interim  period  immediately  after  a 
faciUty  trial  bum  is  completed  but 
before  a  final  permit  determination  is 
made. 

Today's  rule  provides  the  Agency 
with  another  opportunity  to  address  the 
objectives  of  the  Draft  Strategy.  In 
particular,  this  rule  specifies  a  series  of 
new  treatment  standards  that  must  be 
met  before  hazardous  wastes  are  land 
disposed.  As  in  previous  LDR  rules,  the 
standards  for  hazardous  organic 
constituents  are,  in  many  cases,  based 
on  the  performance  of  combustion 
technology.  In  the  proposed  rule,  the 
Agency  solicited  comments  and  data  on 
whether  other  treatment  technologies, 
especially  recycling  technologies,  can 
achieve  these  or  comparable  treatment 
levels.  EPA  also  solicited  comment  on 
whether  the  levels  should  be  modified 
so  as  to  allow  and  encourage  the  use  of 
non-combustion  treatment  technologies. 

It  remains  EPA's  primary  objective  in 
hazardous  waste  management  to  reduce 
the  amount  of  hazardous  waste  that  is 
generated  so  as  to  minimize  the  need  to 
treat  and  dispose  of  hazardous  waste.  A 
wide  range  of  waste  minimization 
activities  are  imderway,  including 
development  of  the  National  Plan  for 
Hazardous  Waste  Minimization  released 
in  draft  on  May  23,  1994  as  part  of  the 
Draft  Strategy.  However,  for  those 
hazardous  wastes  that  are  still  produced 
and  are  disposed,  the  waste  must  be 
treated  (see  RCRA  section  3004(m)). 

While  the  Agency  has  concerns  with 
combustion  devices  that  are  not 
fwoperly  designed  and  operated, 
particularly  if  they  do  not  fully  control 
toxic  metals  and  organics  (including 
products  of  incomplete  combustion 
(PICs)),  the  Agency  also  believes  that 
combustion  technologies,  if  properly 
designed  and  operated,  do  minimize 
threats  to  human  health  and  the 
environment  for  many  waste  streams. 
Several  commenters  agree  with  the 
Agency  on  this  point.  In  fact,  these 
commenters  (including  environmental 
groups)  argue  that  relaxing  the  treatment 
standards  to  reduce  the  amount  of 
treatment  otherwise  achieved  via 
combustion  could  actually  increase 
threats  to  human  health  and  the 
environment,  and  thus  violate  EPA's 
statutory  requirements  under  3004(m). 
In  addition,  it  has  also  been  argued  that 
loosening  the  treatment  standards  will 
not  necessarily  result  in  less  combustion 
becxiuse  the  regulated  community  may 
still  choose  to  rely  on  combustion  to 
meet  the  standards.  Commenters  also 
suggested  that  loosening  the  treatment 
standards  will  actually  act  as  a 
disincentive  to  seek  pjollution 


prevention  alternatives.  This  latter  point 
seems  to  have  merit  in  that  based  on 
some  preliminary  analysis  of  the  land 
disposal  restrictions  program  by  the 
Agency,  the  existing  treatment 
standards  have  raised  the  cost  of 
hazardous  waste  management 
substantially  and  have  been  a  factor  in 
reducing  the  amount  of  hazardous  waste 
generated. 

To  address  those  combustion  facilities 
that  are  not  operated  properly,  the 
Agency  will  continue  its  aggressive 
inspection  and  enforcement  program  to 
bring  the  facilities  back  into  compliance 
with  all  requirements  and  to  impose 
penalties.  In  addition,  the  Agency  is 
actively  engaged  with  all  interested 
parties  in  discussions  on  upgrading 
combustion  regulations.  EPA  is 
considering,  as  part  of  this  upcoming 
rulemaking,  revising  the  controls  on 
dioxin  and  furan  emissions,  particulate 
matter,  and  toxic  metals.  In  the  course 
of  the  rulemaking,  the  public  will  have 
the  opportunity  to  comment  on  the 
Agency's  proposals.  As  noted  earlier, 
EPA  is  already  seeking  public  comment 
on  its  preparatory  work  for  this 
rulemaking  to  upgrade  combustion 
regulations  through  release  of  the 
Combustion  Emissions  Technical 
Resource  Document,  this  past  May. 

Several  commenters  indicated  tbat  the 
LDR  treatment  standards  should  not  be 
based  on  combustion  performance 
because  this  will  encourage  combustion 
over  other  treatment  alternatives. 
Although  the  Agency  is  willing  to  look 
at  alternative  technologies,  such 
technologies  must  still  achieve  levels  of 
performance  that  satisfj'  the  dictates  of 
RCRA  section  3004(m).  Also,  we  must 
have  some  assurance  that  any 
alternative  treatment  method  is  done 
safely.  No  information  or  data  was 
provided  by  these  commenters  on  the 
issues  of  the  effectiveness  or  safety  of 
the  alternative  treatment  technologies  or 
limits,  or  that  such  alternatives  would 
be  equally  or  more  protective  of  human 
health  and  the  environment.  (As  EPA 
has  stated  many  times,  the  Agency 
specifies  concentration  levels  as  the 
treatment  standards  rather  than 
mandated  methods  of  treatment  because 
this  provides  maximum  flexibility  in  the 
selection  of  treatment  technology  that 
may  be  used.) 

Several  commenters  also  asserted  that 
only  combustion  technologies  can 
achieve  the  levels  sp>ecified  as  treatment 
standards  for  organics.  However,  no 
treatability  data  were  provided  to 
support  their  general  assertions.  On  the 
other  hand,  limited  data  were  provided 
on  specific  alternative  treatment 
technologies  that  can  also  achieve  the 
treatment  standards  in  today's  rule. 
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Therefore,  ttie  Agency  is  no!  convinced 
that  the  treatment  standards  for  organics 
in  today's  rule  require  modification  to 
be  achievable  by  technologies  other  than 
combustion,  and  such  other 
technologies  may  be  used  to  meet  these 
standards. 

D.  Relationship  ofLDR  Treatment 
Standards  to  Risk-based  Treatment 
Standards 

The  principal  objection  to  the 
proposed  UTS  was  that  the  values  do 
not  reflect  risk,  that  is,  the  standards  are 
based  on  performance  of  a  treatment 
technology  rather  than  on  assessment  of 
risks  to  human  health  and  the 
environment  posed  by  the  waste.  The 
debate  over  technology-  versus  risk- 
based  treatment  standards  has 
continued  throughout  the  development 
of  the  land  disposal  restrictions.  EPA's 
ultimate  policy  preference  is  to  establish 
risk-based  levels  that  truly  minimize 
threats  to  both  human  health  and  the 
environment.  55  FR  at  6641  (Feb.  26. 
1990).  Such  standards  would  cap  the 
extent  of  hazardous  waste  treatment. 
RCRA  section  3004(m)(l).  The 
difficulties  involved  in  this  task, 
however,  are  formidable  and  very 
controversial.  The  technical  issues 
include  assessing  exposure  pathways 
other  than  migration  to  groundwater, 
taking  environmental  risk  into  account, 
and  developing  adequate  toxicological 
information  for  the  hazardous 
constituents  controlled  by  the 
hazardous  waste  program. 

The  Agency  is  currently  working  on  a 
rulemaking  that  will  define  hazardous 
constituent  concentration  levels  below 
which  a  waste  is  no  longer  designated 
under  RCRA  subtitle  C  as  "hazardous." 
Discussions  concerning  these  levels  are 
taking  place  in  the  Federal  Advisory 
Committee  on  the  Hazardous  Waste 
Idenli fixation  Rule  (HVVIR).  The  HVVIR 
Committee  is  discussing  issues  and 
providing  recommendations  for  two 
rulemakings:  as-generated  waste  and 
contaminated  media. 

The  HVVIR  Committee  is  made  up  of 
industry,  environmentalists,  treaters  and 
disposers,  and  state  implementing 
officials.  The  HVVIR  Committee  has 
begun  discussions  by  focusing  on 
concentrations  below  which  waste 
mixtures  and  treatment  residuals  would 
no  longer  be  subject  to  the  hazardous 
wa.ste  regulations  ("exit  criteria"),  while 
also  discussing  whether  there  is  a 
regulatory  approacii  to  bring  under 
regulation  clearly  hazardous  waste  not 
now  controlled  by  the  hazardous  waste 
regulations  (an  "entry"  rule).  In 
addition,  EPA  is  working  with  the 
Committee  to  consider  whether  risk- 
based  exit  criteria  or  other  risk -based 


values  based  on  the  same  exposure 
modeling  could  also  serve  as  minimize 
threat  levels  to  potentially  cap  treatment 
standards  for  the  land  disposal 
restrictions. 

In  Hazardous  Waste  Treatment 
Council  v.  EPA.  886  F.  2d  355  (D.C  Cir. 
1989).  cert,  denied  111  S.  Q  139  (1990). 
the  court  held  that  the  statute  can  be 
read  to  allow  either  technology-based  or 
risk-based  standards,  and  further  held 
that  technology-ba.sed  standards  are 
permissible  so  long  as  they  are  not 
established  "beyond  the  f>oint  at  which 
there  is  no  "threat"  to  human  health  or 
the  environment.'"  Id.  at  362.  The  court 
further  held  that  the  particular 
technology-based  standards  at  issue 
were  not  estabii.shed  below  this 
"minimize  threat"  level, 
notwithstanding  that  (in  some  cases)  the 
standards  were  below  Maximum 
Contaminant  Levels  used  for  drinking 
water  under  the  Safe  Drinking  Water 
Act,  and  were  below  the  RCRA 
characteristic  level.  Id.  at  361-62.  In  the 
court's  view,  the  RCRA  section  3004(m) 
minimize  threat  standard  was  more 
stringent  than  that  used  to  establish 
either  drinking  water  standards  or 
characteristic  levels.  EPA  finds,  for 
purposes  of  this  rule,  that  none  of  the 
treatment  standards  are  established 
below  levels  at  which  threats  to  human 
health  and  the  environment  are 
minimized.  This  finding  stems  from  the 
Agency's  inability  at  the  present  time,  as 
explained  above,  to  establish 
concentration  levels  for  hazardous 
constituents  which  represent  levels  at 
which  threats  to  human  health  and  the 
environment  are  minimized.  Unless  the 
Agency  determines  risk-based 
concentration  levels  that  achieve  the 
"minimized  threat"  requirement  for  a 
particular  wastestream.  the  Agency 
believes  that  BDAT  treatment  (as 
reflected  by  the  UTS  levels)  fulfills  the 
statutory  charge. 

E.  Treatment  Standards  for  Hazardous 
Soil 

As  stated  in  the  September  14,  1993 
proposal  (58  FR  48124),  EPA  recognizes 
that  the  treatnf>ent  standards 
promulgated  for  as-generated  hazardous 
waste  may  not  always  be  achievable  or 
appropriate  for  soil  contaminated  with 
that  waste.  EPA  therefore  proposed  less 
stringent  alternative  treatment  standards 
that  would  specifically  apply  to 
hazardous  soils.  In  addition.  EPA 
proposed  to  codifv  the  "contained- in" 
pohcy  for  contaminated  media  (see  58 
FR  48127).  Subsequent  to  the  proposal, 
the  Agency  received  a  number  of 
comments  from  the  varied 
constituencies  (industry,  environmental, 
waste  treatment  and  .state)  involved  in 


the  Hazardous  Waste  Identification  Rule 
(HWIR)  effort  for  addressing 
contaminated  media,  urging  the  Agency 
to  await  the  results  of  that  effort  before 
developing  soil-specific  treatment 
standards.  Thus.  EPA  has  decided  not  to 
promulgate  alternative  treatment 
standards  for  hazardous  soil  and  the 
codification  of  thecontained-in  policy 
as  part  of  this  rulemaking,  but  rather 
will  address  it  as  part  of  the  HWIR  effort 
for  contaminated  media.  EPA 
announc-ed  this  decision  on  November 
12.  1993  (see  58  FR  59976)  and  again  on 
March  8,  1994  (see  59  FR  10778). 

The  Hazardous  Waste  Identification 
Rule  for  Contaminated  Media,  which  is 
being  developed  by  EPA  in  concert  with 
the  States  and  with  affected 
stakeholders,  is  intended  to  create  a 
comprehensive  regulatory  framework 
within  RCRA  Subtitle  C  that  will  apply 
to  the  management  of  contaminated 
media  that  are  managed  as  part  of 
remediation  activities.  Through  the 
public  dialogue  process,  a  conceptual 
framework  has  been  developed  for 
HWIR  for  media.  As  currently 
envisioned,  the  HWIR  media  rule  will 
establish  mandatory  treatment 
requirements  for  soils  (and  possibly 
other  media)  that  are  highly 
contaminated,  while  less  contaminated 
soils  would  be  subject  to  management 
requirements  of  the  overseeing 
regulatory  agency.  The  HWIR  media 
rule  is  expected  to  encourage  national 
consistency  in  the  management  of 
higher  risk  media,  while  providing 
management  flexibility  for  a  significant 
volume  of  lower  risk  contaminated 
media,  thereby  facilitating  more  timely 
and  less  cosllv  cleanups. 

Although  the  HWIR  rule  for 
contaminated  media  is  being  developed 
on  a  different  schedule  than  the  LDR 
rules.  EPA  believes  (and  is  supported  by 
many  commenfers)  that  it  is  appropriate 
to  address  the  issue  of  setting  treatment 
standards  for  soils  within  the  broader 
framework  of  the  HWIR  rule,  since  such 
treatment  requirements  are  expected  to 
bean  integral  part  of  that  rule.  In 
addition,  EPA  believes  that  the 
contained-in  policy  is  one  of  the  key 
issues  that  must  be  addressed  in  the 
development  of  a  comprehensive 
regulatory  framework  for  management 
of  contaminated  media. 

In  the  meantime,  hazardous  soils  are 
generally  subject  to  the  LDR  treatment 
standards  that  apply  to  the  hazardous 
wastes  with  which  the  soils  are 
contaminated,  including  those 
addressed  in  today's  rule. 

The  Agency  has  stated  a  presumption, 
however,  that  the  treatment  starxlards 
for  as-generated  wastes  are  generally 
inappropriate  or  unachievable  for  soils 


contaminated  with  hazardous  wastes, 
within  the  meaning  of  40  CFR  268.44ta) 
(see  55  FR  8759-60,  March  8.  1990).  It 
has  been  the  Agency's  experience  that 
contaminated  soils  are  significanOy 
different  in  their  treatability 
characterLstics  from  the  wastes  that  have 
been  evaluated  in  establishing  the 
BDAT  standards,  and  thus,  will 
generally  qualif}'  for  a  treatability 
variance  under  40  CFR  268.44.  For 
guidance  on  treatability  variances  for 
soils,  see  the  EPA  Fact  Sheet  entitled 
"Regional  Guide:  Issuing  Site-SpeciHr 
Treatability  Variances  for  Contaminated 
Soils  and  Debris  from  Land  Disposal 
Restrictions  (OSWER  Publication 
9839.3-08FS).  For  RCR.\  actions,  the 
Regional  Administrator  was  delegated 
the  authority  to  deny  or  grant  these 
variances  in  a  non-rulemaking 
procedure  under  40  CFR  268.44fh)  on 
April  22,  1991.  These  variances  may  be 
granted  by  State  agencies  in  States 
authorized  for  §  268.44.  Variance 
authority  for  CERCLA  actions  is 
discussed  in  LDR  Guides  6A  (revised 
Sept  1990)  and  SB  (OSWER  9347.3- 
06FS  and  9347.3-06BFS). 

As  previously  noted,  EPA  chose  not  to 
develop  separate  treatment  standards  for 
soils  in  this  rulemaking,  and  currently 
plans  to  address  treatment  standards  for 
contaminated  soils  in  the  context  of  the 
Hazardous  Waste  Identification  Rule 
(HWIR)  for  contaminated  media,  which 
is  currently  under  development.  If. 
however,  the  HWIR  Contaminated 
Media  rule  does  not  sufficiently  address 
treatment  standards  for  contaminated 
soils  in  a  timely  marmer.  the  Agency 
may  promulgate  such  standards  in  a 
separate  rulemaking.  Information  on  the 
HWIR  Contaminated  Media  rule  may  be 
obtained  by  contacting  Carol}!!  Loomis, 
at  (703) 308-8626. 

Until  LDR  standards  specific  to  soils 
are  promulgated.  EPA  believes  that 
treatability  variances  will  generally  be 
appropriate  when  hazardous  soils  are 
managed  as  part  of  site  remediation 
activities.  The  Agency  recognizes, 
however,  that  in  some  cases  obtaining  a 
treatability  variance  as  provided  under 
§  258.44  could  cause  delays  in 
implementing  remedial  actions.  The 
Agency  is  currertly  considering 
whether  changes  to  the  existing  variance 
or  authorization  procedures  should  be 
made  as  a  means  of  expediting  cleanup 
actions  that  are  conducted  under  RCRA 
or  other  Federal  or  State  authorities,  or 
other  cleanups  initiated  by  responsible 
parties.  Such  changes,  if  necessary,  will 
be  addressed  in  a  future  rulemaking. 


n.  Sununarj  oTItule 

A.  Treatment  Standards  for  I'iewiy 
Identified  Orgaaic  ToKtr^ 
Characteristic  {TCI  Wastes 

On  March  29.  1990,  EPA  promu^ed 
a  rule  that  identified  organic 
canstiti»nts  (in  addition  to  existing  £P 
metals  and  pesticide  constuuenls)  and 
lev-eis  at  which  a  waste  is  considered 
hazardous  based  an  the  characteristic  of 
toxicity  {55  FR  11798).  Because  these 
wastes  u'ere  identified  as  hazardous 
after  the  enactment  date  of  HSWA  in 
1984,  they  are  "ne%iiy  identifVed 
wastes  '  for  purposes  of  the  LDR 
program.  IruJuded  are  wastes  identified 
with  the  codes  DO  18  through  D043 
based  on  the  toxicity  characteristic 
leaching  procedure  (TCLP).  Le..  TC 
wastes.  EPA  is  establishing  treatment 
standards  for  each  of  these  constituents 
if  they  are  managed  in  systems  other 
than  those  regulated  under  the  Clean 
Water  Act  (CWA),  those  engaging  in 
CWA-equivalent  treatment  prior  to  land 
disposal,  and  those  injected  into  Class  I 
deep  injection  wells  regulated  under  the 
Safe  Drinking  Water  Act  (SDWA).  (For 
an  explanation  of  these  qualifications, 
see  the  May  24,  1993  interim  Final  Rule 
(58  Y9.  29860).)  In  addition,  because 
wastes  exhibiting  the  toxicity 
characteristic  (TCJ  can  contain  treatable 
levels  of  other  hazardous  constituents. 
EPA  is  establishing  treatment  standaids 
for  the  underlying  hazardous 
constituents,  as  defined  in  268.2(1). 
These  rules  are  consistent  with  the 
court's  opinion  in  Chemical  Waste 
Management  v.  EPA.  976  F.2d  2.  17-8 
(D.C.  Cir.  1992).  cert,  denied  113  U.S. 
1961  (1993).  which  held  that  all 
hazardous  consiituents  in  characteristic 
wastes  must  mSft  the  levels  of 
performance  .satisfying  the  requirements 
in  RCRA  3004(ra)  before  land  disposaL 
and  that  treatment  standards  cannot  be 
achieved  by  dilution  (provided,  of 
course,  that  treatment  standards  are  not 
established  below  the  level  at  which 
threats  to  human  health  and  the 
environment  are  minimized). 

B.  Prohibition  of  Dilution  of  High  TOO 
Ignitable  and  of  TC  Pesticide  Wastes 
Injected  into  Class  I  Deep  Welis 

In  its  ruling  on  the  Third  Third  LDR 
Rnle.  the  D.C.  Circuit  Court  of  Appeals 
remanded  the  portion  of  the  Agency's 
rule  allowing  treatment  standards  for 
characteristic  wastes  to  be  achieved  by 
dilution.  The  Agency  is  continuing  to 
develop  a  regulatory  response  to 
implement  the  court's  ruling.  As  part  of 
that  response.  EPA  is  today  requiring 
that  hazardous  constituents  in  tv«fo  types 
of  characteristic  wastes,  high  total 
organic  carbon  (TOC)  ignitable  liquids 


(D001).  and  halogenated  pesticide 
wastes  that  exhibit  the  toxicity 
characteristic  tD012-D017).  be  fuOy 
treated  before  those  wastes  are  disposed 
unless  the  wastes  are  disposed  in  an 
injection  well  that  has  a  no-nrignrtion 
variance. 

The  AgencT  believes  that  treatraeirt  of 
these  particular  wasteStreams  is 
warranted.  (See  Section  VUl — Deep  Well 
Injectio»i  Issues  for  further  discussion.) 
The  DOOl  wastes  are  ignitaWe  with 
potentiayy  high  concentrations  of 
hazardous  constituents,  and  the 
pesticide  wastes  contain  particularly 
toxic  constituents.  Further,  the  organics 
in  DOOl  hi^  TOC  liquids  can  he 
recovered,  destroyed,  ortwed  as  a  fuel 
and  occur  in  only  small  volumes  so  that 
segregation  and  treatment  should  m* 
prove  difficult. 

C.  Treatment  Standards  for  Newly 
Listed  iVastes 

EPA  has  promulgated  a  number  of 
hazardous  waste  listings  ranee  the 
enactment  of  HSWA  in  1984,  referred  to 
as  "newly  Usted  wastes"  uader  the  LDR 
program.  This  rule  describes  the 
treatment  technologies  (recycling  is  a 
type  of  treatment)  identified  as  BDAT 
for  several  of  these  newly  listed  wastes^ 
and  establishes  treatment  standards 
ba^«l  on  these  BDATs.  Newly  listed 
wastes  included  in  today's  rule  are 
K141-*C145.  K147-K148.  and  K149- 
K151  (coke  by-product  producti<Mi 
wastes  and  cblorotoluene  wastes)  (see 
40  CFR  261.32  for  a  description  of  these 
v\-astei). 

D.  L'niversaf  Treatment  Standards 

Today's  rule  proiQulgates  universal 
treatment  standards  (UTS)  ibr  organic, 
metal,  and  cyanide  constituents — one 
set  for  wastewaters  and  a  different  set 
for  nonwa&tewaters — that  replace 
existing  treatment  standards  for 
hazardous  wastes.  ("Replace"  is 
something  of  a  misnomer,  as  explained 
more  fully  below,  since  many  of  the 
standards  actually  remain  at  current 
levels,  and  the  rule  does  not  require 
treatment  of  hazardous  constituents  not 
already  regulated  under  current 
standards.)  Currently,  facilities 
managing  hazardous  wastes  must  meet 
LDR  treatraent  standards  established  for 
many  different  listed  and  characteristic 
hazardous  waste  codes  before  the  waste 
may  be  land  disposed.  In  some  cases,  a 
constituent  regulated  under  the 
treatment  standard  for  one  waste  was 
also  regulated  in  another  vraste  at 
different  concentration  levels.  Today's 
rulemaking  eliminates  these  di£fereaces 
in  concentration  limits  for  the  same 
corvstituent  to  provide  a  better 
asses<nTjent  of  treatability,  reduce 
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confusion,  and  ease  compliance  and 
enforcement.  Promulgation  of  UTS  does 
not  change  the  constituents  of  concern 
re);ulated  in  listed  wastes — that  is,  if 
only  cadmium,  lead  and  chromium  have 
been  regulated  in  a  listed  waste,  only 
cadmium,  lead  and  chromium  are 
subject  to  regulation  now  that  UTS  are 
promulgated.  However,  the 
concentration  levels  for  cadmium,  lead 
and  chromium  now  are  numerically 
identical  with  UTS  for  those 
constituents. 

E.  Modifications  to  Hazardous  Waste 
Recycling  Regulations 

The  Agency  is  modifying  the 
regulatory  framework  to  the  definition 
of  solid  waste  to  allow  environmentally 
beneficial  recycling  operations  to 
continue  without  the  regulatory 
impediments  imposed  by  full  RCRA 
Subtitle  C  requirements.  In  turn,  this 
will  allow  EPA  and  the  states  to 
streamline  their  efforts  and  better  focus 
on  operations  that  are  part  of  the 
nation's  waste  disposal  problem,  rather 
than  on  those  that  are  not,  while  the 
Agency  continues  to  look  at  the  overall 
definition. 

These  modifications  will  broaden  the 
40  CFR  261.2(e)(l)(iiil  "closed-loop" 
recycling  exclusion  from  the  definition 
of  solid  waste  such  that  the  residues  of 
a  secondary  process  are  excluded  from 
being  a  solid  waste  if  they  are  reinserted 
into  the  process  without  prior 
reclamation  (and  also  similarly  broaden 
the  related  40  CFR  260.30(b)  variance 
for  materials  that  are  re<:laimed  prior  to 
reinsertion).  These  provisions  will  put 
secondary  recovery  operations  that 
recycle  residues  which  they  generated 
on  the  same  regulatory  footing  as 
primary  recovery  operations.  The 
modifications  are  based,  in  part,  on  two 
Court  opinions  (American  Petroleum 
Institute  v.  EPA.  906  F.2d  726  (DC.  Cir. 
1990)  [API]  and  American  Mining 
Congress  v.  EPA.  907  F.  2d  1179  (D.C. 
Cir.  1990)  (AMCII))  which  indicate  that 
the  Agency  has  some  discretion  to 
consider  the  manner  in  which  a 
.secondary  material  is  managed  in 
determining  RCRA  jurisdiction  (i.e., 
RCRA  jurisdiction  may  be  determined, 
at  least  in  part,  by  consideration  of 
whether  the  material  is  part  of  the  waste 
management  problem,  as  indicated  by 
the  potential  for  the  material  to  pose  a 
hazard  to  human  health  and  the 
environment  when  reirycled). 

III.  Improvements  to  the  Existing  Land 
Disposal  Restrictions  Program 

A.  Background 

"Our  goal  is  to  make  the  entire  federal 
government  both  less  expensive  and 


more  efficient ...  we  intend  to 
redesign,  to  reinvent,  to  reinvigorate  the 
entire  national  government." 
President  Bill  Clinton  Remarks 
Announcing  the  National 
Performance  Review,  March  3,  1993 
"We  are  searching  for  ways  to 
change — to  work  better  and  smarter  so 
that  the  Agency  can  deliver  high  quality 
results  at  a  reduced  cost.  Our  aim  is  to 
treat  citizens  as  customers,  improve  the 
service  and  delivery  of  our  programs, 
and  eliminate  waste  and  inefficiency." 
From  "Creating  A  U.S.  Environmental 
Protection  Agency  that  Works  Better 
And  Costs  Less"  (EPA's  National 
Performance  Review  Phase  I  Report) 
In  the  past  several  years,  the  EPA  has 
embarked  on  major  efforts  to  improve 
the  quality  of  its  work  in  protecting 
human  health  and  the  environment. 
Coincident  with  this  emphasis  on 
improvement  in  the  way  its  work  is 
done,  the  Agency  is  striving  to  help 
reinvent  government,  in  part  by 
streamlining  its  organization  and  its 
work  in  order  to  be  more  efficient  and 
save  public  resources.  In  that  spirit,  a 
major  part  of  today's  rule  is  designed  to 
improve  the  quality  and  efficiency  in 
the  Land  Disposal  Restrictions  Program 
The  measures  promulgated  today  to 
improve  the  Program  received 
widespread  support  from  commenters 
when  they  were  proposed. 

The  universal  treatment  standards, 
described  in  detail  in  the  next  section, 
greatly  simplify  both  compliance  and 
enforcement  with  the  LDRs,  without 
sacrificing  protection  of  the 
environment  or  human  health.  In 
particular,  the  rule  replaces  the  myriad 
constituent  concentration  levels  in  the 
LDR  treatment  standards  for  most 
hazardous  wastes  with  a  uniform  sot  of 
constituent  levels.  Thus,  the  treatment 
standard  concentration  for  a  constituent 
in  waste  A  will  be  the  same 
concentration  as  for  that  constituent  in 
wa-ste  B.  As  a  result,  hazardous  waste 
generators  and  treaters  should  be  able  to 
save  money  and  effort  in  treating 
hazardous  wastes.  These  facilities  will 
be  able  to  operate  more  efficiently  by 
consolidating  treatment  activities.  One 
facility,  for  example,  estimated  an 
annual  savings  of  $750,000  from  not 
having  to  campaign  treat  their  wastes 
with  varying  limits.  The  consistency 
provided  by  universal  treatment 
standards  will  make  it  easier  to  comply 
with  the  LDRs.  Likewise,  the  universal 
treatment  standards  will  make  the  job  of 
enforcement  easier  for  state 
governments.  With  universal  treatment 
standards  in  place,  it  will  also  be  easier 
and  quicker  for  EPA  to  set  standards  for 
hazardous  wastes  identified  in  the 


future  (assuming  those  standards  are 
feasible  and  appropriate  for  newly 
identified  and  listed  wastes).  The  end 
result  for  the  regulated  community, 
states,  and  the  EPA  will  be  to  save 
resources  for  other  pressing  tasks. 

While  establishment  of  universal 
treatment  standards  is  the  primary 
improvement,  other  improvements  are 
also  included  in  today's  rule.  In 
particular,  the  Agency  is: 

•  Consolidating  three  separate  tables 
containing  treatment  standards  into  a 
single  consolidated  table; 

•  Reducing  the  information  required 
on  notification  forms; 

•  Simplifying  the  regulations  for 
treatment  of  lab  packs; 

•  Providing  easy-to-read  flowcharts 
and  a  simple  guide  to  paperwork 
requirements  in  order  to  make  the  rule's 
requirements  clearer  and  easier  to 
implement. 

Although  today's  rule  takes 
significant  steps  in  improving  the  Land 
Disposal  Restrictions  program,  the 
Agency  recognizes  that  further,  in  fact 
continuing,  improvement  is  necessary. 
Some  of  the  universal  treatment 
standards  (such  as  cyanide)  will  need  to 
be  reassessed  upon  completion  of 
Agency  efforts  to  improve  the  analytic 
test  method.  HWIR  will  need  to  be 
integrated  into  the  Land  Disposal 
Restrictions.  The  Agency  is  also  on  a 
firm  track  of  pursuing  other  avenues  for 
continuous  quality  improvement  in  the 
program.  Ideas  and  suggestions  for 
improvements  have,  and  will,  come 
from:  (1)  Advance  Notices  of  Proposed 
Rulemaking  published  by  EPA  in  order 
to  acquire  as  much  information  as 
possible  from  the  public  about  treatment 
options;  (2)  communications  between 
EPA  and  its  customers  representing 
environmental  groups,  generators,  and 
treaters;  and,  (3)  the  LDR  Program 
evaluation  that  is  currently  being 
conducted,  which  was  initiated  by  a 
public  roundtable  discussion  with  a 
large  number  of  customers. 
Consequently,  the  Agency  will  continue 
to  take  advantage  of  opportunities  to 
streamline  and  improve  the  LDR 
program. 

B.  Universal  Treatment  Standards 

The  EPA  is  promulgating  a  single 
universal  treatment  standard  (UTS)  for 
each  constituent  in  nonwastowater  form 
and  a  single  UTS  for  each  constituent  in 
wastewater  form,  regardless  of  the 
hazardous  waste  containing  the 
( onstituent. 

1.  Identification  of  Wastes  to  Which 
Universal  Treatment  Standards  Apply 

The  universal  treatment  standards 
apply  to  all  listed  and  characteristic 


wastes  for  which  treatment  standards 
have  been  promulgated,  witb  t*vo 
exceptions.  The  first  exception  is  the  TC 
metal  wastes  (D004-O011).  These  metal 
wastes  will  be  addressed  in  the  future 
Phase  IV  LI  IK  rule.  (It  should  be  noted 
that  the  mmerai  processing  wastes 
which  were  formerly  excluded  from 
RCRA  Subtitle  C  regulation  under  the 
Bevill  Amendment  are  considered  to  be 
newly  identified  and  will  also  be 
addressed  in  Phase  IV.)  The  second 
exception  is  those  for  which  tiie 
treatment  standard  is  a  specified 
method  of  treatment  Most  of  these 
wastes  must  continue  to  be  treated  using 
those  required  technologies.  For  a  small 
number  of  wastes  with  previously 
specified  methods  of  treatment,  the 
universal  standards  are  an  alternative, 
i.e.  either  use  of  the  specified  method  or 
the  universal  standard  will  satisfy  the 
LDR  requirement.  For  those  few 
situations  where  a  mixture  of  wastes 
may  be  subject  to  different  standards  for 
the  same  con,stituent,  the  more  stringent 
standard  continues  to  apply.  See 
t^  268.41(b). 

Although  the  proposed  rule  excluded 
F024  from  the  UTS.  EPA  is  applying 
UTS  to  F024  in  todays  rule.  The 
^•xisting  standards,  which  were  unique 
among  standards  se*  for  F-  or  K-listed 
wastes,  incorporated  numerical 
treatment  standards  and  also  mandated 
a  specific  technoic^y — incineration.  The 
original  F024  numerical  standards  fc»- 
metals  were  also  exceptionally  low. 
refletjting  the  fact  that  F024  contains 
only  low  levels  of  metals. 

However,  comments  from  Dow 
Free  port  indicated  that  the  low  Fn24 
metal  limit  needlessly  prevented  them 
from  co-treating  wastes,  a  process  that 
could  save  the  facility  $750,000/year. 
and  that  application  of  UTS  solved  ibis 
problem  without  diminishing  the  extent 
of  treatment.  EPA  agrees,  and  is 
applying  UTS  to  F024  in  this  rule  while 
continuing  to  require  incineration. 

UTS  apply  to  underlying  hazardous 
constituents  in  characteristic  wastes  th^ 
are  subject  to  LDRs.  Apparent  confusion 
in  several  comments  leads  the  Agency 
to  clarify  that  UTS  will  apply  to  the 
F039  waste  code,  the  code  for  multi- 
source  leachate.  EPA  used  the  F039 
levels  in  the  May  1993  interim  Final 
Rule  as  treatment  standards  for 
underlying  hazardous  constituents  in 
<;ertain  decharacterized  DOOl  and  D002 
wastes  (S8  FR  29885).  Consequently. 
UTS  levels  and  F039  standards  are 
identical,  with  the  exception  of  those 
few  constituents  regulated  in  F039  but 
not  in  UTS.  This  means  that  the  Interim 
Final  Rule  requirement  that  underlying 
hazardous  constituents  in  certain  dooi 
and  D002  wastes  meet  F03<1  levels  is 


now  one  and  the  same  thing  with  the 
requirement  that  underlying  hazardous 
constituents  meet  UTS.  (The  term 
"underlying  hazardous  constituents"  is 
defined  at  2fi8.2(i)). 

2.  Differences  in  "Uni\'ersal  Treatment 
Standards  and  Previous  Treatment 
Standards 

In  most  cases  (59%),  UTS  are  the 
same  as  the  previous  treatment 
standards.  Thirty  three  percent  of  the 
standards  went  up  or  down  within  a 
factor  often  of  the  original  standard, 
while  B%  underwent  larger  changes 
(3%  of  the  total  number  of  UTS 
becoming  significantly  more  stringent). 
The  following  table  lists  the  differences 
between  the  UTS  and  previous 
standards. 

Table  3.— Comparison  of  Uni\ 
SAL    Treat>j!Ent    Standards  j  to 
Previously  Promulgated  Treat- 
ment Standards 


Table  3. — Comparison  of  UwivEn- 
sal  Treatment  Stanoard?^  to 
Prew)usly  Promulgated  Treat- 
ment Standards — CkKitinued 


Parameter 

Wastewater 
forms 

Nonwaslewater 
forms 

Total  Number 

otConstitu- 

enfWaste 

Code  Gorrv 

btnatJons  .... 

938 

924 

Number  o> 

Combina- 

tions Un- 

changed by 

tlTC  tJniver- 

sal  Treat- 

mertt  Stand- 

ards   

677 

416 

Number  of 

Comtiir»a- 

Uorxskyr 

which  ttte 

Universal 

Treatment 

Standaids 

are  SlighMy 

Less  Strin- 

gent'    

138 

209 

Numtser  of 

Combina- 

tions for 

which  the 

Universal 

Treatment 

Standards 

are  SJigWfy 

MoreStriTv 

gent'  

76 

199 

Number  of 

Combina- 

tions for 

which  the 

Universal 

Treatment 

Standards 

are  Signifi- 

canUy  Less 

Sfringent^  .  J 

17 

80 

Parameter 

Wastewrater 
forms 

Nonwastewater 
torrm 

NuritJerof 

Corrtoina- 

tions  for 

which  the 

Ureversal 

Treatment 

SUndards 

are  Signifi- 

cantly More 

Stringent  2  .. 

30 

20 

'Ttie  ctiange  is  fess  tfian  a  factor  of  !«« 
greater  or  tess  than  the  (xeviousiy  pronv^- 
gated  standard. 

2The  ctiar>ge  is  a  factor  of  ten  or  more 
jreater  or  tess  tfian  tfie  prevrously  prom  - 
galed  standard. 

This  numerical  comparison  somewha* 
exaggerates  the  degree  of  change.  The 
changes  in  numerical  values  for  many  of 
the  organic  constituents  refiect 
adjustn«;nts  in  the  limits  of  anahlit 
deteclion.  Actual  treatment  will 
consequently  likely  continue  to  destro>- 
or  remove  organics  to  nondetectable 
levels.  It  also  is  important  to  note  that 
even  in  those  cases  where  numerical 
limits  have  changed,  the  technology 
basis  has  not.  Treatment  technology 
used  to  comply  vrith  the  previous 
standards  should  also  be  able  to  compK 
with  UTS.  Again,  because  most 
treatment  technologies  cannot  be  so 
precisely  calibrated  as  to  achieve,  for 
instance,  3.5  ppm  rather  than  2.7  ppm. 
the  likely  result  is  that  the  same  amount 
of  treatment  will  occur.  The  main 
impact  of  UTS  will  be  in  simplifying 
compliance. 

EPA  also  notes  that  vers'  few  of  the 
commenters  who  complained  about 
treatment  standards  being  unachie\'able 
provided  data  to  support  their  claims. 
Because  most  of  the  wastes  subject  to 
UTS  are  already  subject  to  LDR 
treatment  requirements,  there  should  be 
data  documenting  treatment 
performance  of  these  wastes  that 
commenters  could  have  submitted.  EPA 
believes,  therefore,  that  the  absence  of 
substantiating  data  cannot  be 
attributable  to  commenters'  inability  to 
generate  treatment  data.  (The  situation 
di  ffers  from  the  state  of  affairs  at  the 
beginning  of  the  land  disposal 
restrictions  program  when  there  was 
little  existing  treatment  data  to  draw 
upon,  because  many  hazardous  wastes 
were  being  disposed  untreated,  and 
there  was  tittle  time  to  generate  such 
data.) 

For  discussion  of  comparison  between 
the  UTS  and  prevfous  standards  for 
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nonwastewater  metal  constituents,  see 
sertion  III.B.S.a.  of  this  preamble. 

3.  Universal  Treatment  Standards  for 
Organic  Hazardous  Constituents 

EPA  is  today  promulgating  UTS  for 
nonwastewater  and  wastewater  forms  of 
organic  hazardous  constituents,  as 
found  in  the  two  tables  in  this  section. 

a.  Analyte  Combinations 

Motivated  by  concern  for  analytical 
feasibility,  EPA  proposed  that  several 
groups  or  pairs  of  analytically  similar 
organic  compounds  be  regulated  as  the 
sum  of  their  concentrations  rather  than 
as  individual  analytes.  Commenters 
supported  these  proposals  as  a 
simplification  of  analytical  procedures, 
particularly  the  proposed  total  PCB 
standards  for  arochlors.  Thus,  today's 
rule  regulates  each  of  these  groups  or 
pairs  collectively  by  setting  wastewater 
and  nonwastewater  numbers 
representing  their  sums  rather  than 
individual  concentrations.  Specific 
analytes  to  be  regulated  with  one 
wastewater  and  nonwastewater  number 
are  PCBs  (arochlors),  xylenes, 
benzolblfluoranthene/ 
benzolklfluoranthene  and 
diphenylamine/diphenylnitrosamine. 

PCBs:  Today's  approach  for  PCBs  is 
consistent  with  the  regulations  of  other 
EPA  offices,  such  as  those  promulgated 
pursuant  to  the  Toxic  Substance  Control 
Act  (TSCA).  This  approach  will  also 
eliminate  analytical  difficulties  in 
quantifying  each  of  the  individual 
arochlors. 

The  "Total  PCB"  standards  include 
seven  arochlors  that  represent  hundreds 
of  isomers  of  polychlorinated  biphenyls. 
Earlier  LDR  regulations  addressed 
individual  arochlors  and  required 
recognition  of  a  gas  chromatograph 
pattern  which  is  often  difficult  to 
differentiate.  Furthennore,  regulation  of 
individual  arochlors  may  be  difficult  fur 
wastes  subject  to  degradation  or 
treatment.  EPA  recommends  SW-846 
methods  8080  or  8081  (which  use  a  gas 
chromatograph/electron  capture 
detector)  for  measurement  of  total  PCBs. 

Xylenes:  Similarly,  today's  rule 
regulates  the  sum  of  several  xylene 
isomer  analyles  in  both  wastewaters  and 
nonwaslewaters.  The  three  xylenes 
included  on  the  BOAT  list  of  hazardous 
constituents  are  ortho-,  meta-,  and  para- 
xylene.  Meta-  and  para-isomers  co-elule 
in  gas  chromatograph  analysis.  Two 
methods  exist  in  S\V-846  for  the 
measurement  of  total  xylenes;  8020  and 
8240.  Method  8020  detects  xylenes 
using  a  photoionization  detector  and 
8240  uses  a  mass  spectrometer.  Total 
xylenes  concentration  is  determined 
from  the  addition  of  the  ortho-xvlene 


concentration  and  the  meta-/para-xylene 
concentration. 

Benzolblfluoranthene/ 
Benzolklfluoranthene  and 
Diphenylamine/  Diphenylnitrosamine: 
EPA  is  also  regulating  two  pairs  of 
analytically  problematic  constituents, 
benzo{b)fluoranthene/ 
benzo(k)f1uoranthene  and 
diphenylamine/diphenylnitrosamine 
with  a  single  wastewater  and 
nonwastewater  number  for  each  pair. 

b.  Organics — Nonwastewoters 

I.  The  Universal  Treatment  Standards 
Promulgated  in  Today's  Rule 

EPA  is  promulgating  UTS  for  organics 
in  nonwastewaters  as  proposed  w  ilh  the 
exception  of  the  standards  for  m-  and  p- 
cresols.  These  are  the  only  organic 
constituents  for  which  commenters 
provided  data  supporting  changes  to  the 
proposed  UTS.  Although  organic 
nonwastewater  UTS  differ  in  some  cases 
from  the  previously  promulgated 
standards,  the  same  technology  basis, 
combustion,  can  meet  the  limits.  In  the 
previous  standards  as  well  as  the  UTS, 
the  organic  standards  are  based  on  a 
detection  level  in  a  combustion  residue 
(adjusted  upward  by  a  \ariability  factor 
accounting  for  analytic  and  process 
variability).  Differences  between  UTS 
and  previous  standards  reflect  a  more 
consistent  assessment  of  achievable 
detection  levels  for  various  constituents 
in  combustion  residues,  and  continue  to 
be  achievable  using  BDAT,  combustion. 
Because  the  essential  technical  issue  at 
the  heart  of  these  adjustments  is  the 
value  of  the  detection  limit,  most  of 
these  changes  reflet  t  analytical  artifacts 
rather  than  absolute  differences  in  the 
quantities  of  toxics  available  for  release 
following  land  disposal. 

//.  Xtodifications  to  Universal  Treatment 
Standards  Made  in  Response  to 
Comments 

A  petroleum  refiner  involved  in 
building  a  biological  treatment  system 
submitted  data  on  organic 
nonwastewaters,  and  indicated  their 
concern  about  the  lower  treatment 
standards  for  certain  organic 
constituents  that  were  proposed  as  UTS. 
The  Agency  evaluated  the  commenters 
data  and  found,  in  some  cases,  the 
commenter  was  requesting  that  UTS 
levels  be  set  at  levels  higher  than  the 
maximum  levels  in  their  untreated 
wastes.  Furthermore,  the  commenter's 
data  did  not  represent  proper 
monitoring.  The  Agency  was  able  to 
determine  from  their  data,  however,  that 
one  limit,  the  proposed  m-  and  p-cresol 
limit,  should  be  raised  from  3  2  mg/kg 


to  5.6  mg/kg.  This  adjustment  is  based 
on  other  factors  described  below. 

The  proposed  UTS  for  m-  and  p-cresol 
was  3.2  mg/kg,  which  differed  from  the 
proposed  UTS  for  o-cresol,  which  was 
5.6  mg/kg.  Today's  rule  promulgates  5.6 
mg/kg  for  both  o-cresol  and  m-  and  p- 
cresol.  The  proposed  limits  for  cresols 
were  based  on  a  detection  limit  of  2  mg/ 
kg  for  o-cresol  and  1  mg/kg  for  m-  and 
p-cresol  from  an  incinerator  ash  study 
used  to  develop  nonwastewater 
standards  in  the  Third  Third 
rulemaking.  The  differences  in  detection 
limits  occurred  because  EPA  used 
different  treatment  tests  to  set  the  limits 
for  o-  versus  m-  and  p-cresol. 
Examination  of  the  same  test  runs 
revealed  that  where  o-cresol  had  a 
detection  level  of  2  mg/kg,  the  defection 
level  for  m-  and  p-cresol  was  also  2  mg/ 
kg.  In  addition,  where  the  detection 
level  for  m-  and  p-cresol  was  1  mg/kg, 
the  detection  level  for  o-cresol  was  also 
1  mg/kg.  Upon  further  review  of  other 
data,  the  Agency  obser\ed  that  within  a 
test,  o-cresol  and  m-  and  p-cresols  had 
the  same  detection  levels.  The  numbers 
for  o-Cresol  and  m-  plus  p-cresol 
promulgated  in  today's  rule  were 
calculated  with  the  same  detection 
limit,  as  justified  by  the  data  review, 
and  the  same  recovery  factor.  The 
resulting  identical  treatment  standards 
reflect  the  fact  that  incineration  treats 
both  of  these  isomer  groups  to  the  same 
level,  within  the  existing  analytical 
constraints. 

;;/.  Use  of  Alternative  Treatment 
Technologies  to  Combustion 

In  establishing  numerical  treatment 
standards,  the  Agency  allows  the  use  of 
any  technology  (other  than 
impermissible  dilution)  to  comply  vvith 
the  limits.  Some  previous  standards, 
namely  those  for  petroleum  refining 
wastes,  were  based  on  combustion  as 
well  as  thennal  desorption  and  solvent 
extraction.  Under  UTS,  organic 
nonwastewater  standards  are  based  on 
and  achievable  by  combustion.  As  for 
other  technologies,  EPA  assessed 
whether  the  changes  in  limits  disrupted 
commitments  made  to  use  these  other 
technologies.  With  regard  to  thermal 
desorption,  EPA  examined  comments 
on  the  proposed  levels  by  three  vendors 
of  thermal  desorption  units  (Seaview 
Thermal  Systems  (STS),  Separation  and 
Recovery  Systems,  Inc.  (SRS),  and  Ecova 
(formerly  Waste  Tech  Services)),  BDAT 
Background  Development  Documents 
for  treatment  standards  applicable  to 
petroleum  wastes,  the  Marathon 
delisting  petition,  and  other  available 
literature. 

These  data  demonstrate  the 
nchievabilitv  of  UTS  bv  thermal 


desorption  for  petroleum  refining 
wastes.  This  was  an  expected  result, 
given  the  comments  on  the  Phase  I IDR 
rule  which  addressed  F037  and  F038 
petroleum  refining  wastes.  In  these 
comments,  a  thermal  desorption 
company  called  for  limits  lower  than 
today's  UTS  limits  (these  data  reflected 
lower  detection  levels,  not  necessarily 
better  treatment  than  today's  UTS).  Also 
important  in  the  use  of  thermal 
desorption  are  the  operating  conditions: 
raising  the  temperature,  and/or  the 
detention  time  increases  the  amount  of 
hazardous  organic  constituents 
desorbed. 

As  for  solvent  extraction,  the  data 
used  for  development  of  the  K048-K052 
treatment  standards  achieved  UTS 
levels  for  about  half  of  the 
demonstration  runs.  Operating 
conditions,  such  as  solvent  selection, 
solvent  to  waste  ratios,  detention  time, 
and  number  of  treatment  passes 
significantly  affect  treatment  results, 
and  the  agency  believes  these 
parameters  can  be  adjusted  to  comply 
with  the  UTS.  There  may,  however,  be 
other  factors  which  result  in  this 


technology  not  being  selected,  and 
based  on  information  available  to  the 
Agency,  no  petroleum  refining  facilities 
are  utilizing  solvent  extraction. 

EPA  requested  comments  on  the 
achievability  of  the  proposed  UTS  for 
petroleum  refining  wastes  when  treated 
via  noncombustion  technologies.  (See 
58  FR  48106-48107.)  EPA  also 
requested  comments  on  whether  the 
industry  has  invested  in  non- 
combustion  technologies,  including 
those  designated  as  BDAT  in  previous 
rules  that  cannot  meet  the  UTS.  In 
particular,  EPA  requested  information 
on  the  type  of  treatment,  performance 
data,  and  an  explanation  of  why  existing 
treatment  could  not  be  adjusted  and 
operated  more  efficiently  to  comply 
with  the  UTS.  EPA  also  pointed  out  it 
was  willing  to  revise  the  proposed  UTS, 
if  data  indicated  that  appropriate 
noncombustion  technologies  could 
achieve  slightly  higher  levels  than  those 
proposed  for  UTS. 

Only  one  commenter,  Valero,  Inc., 
submitted  comments  with  regard  to  a 
contractual  agreement  for  the 
construction  of  a  full  scale  bioslurrv 


reactor  and  data  from  a  bench  scale 
treatability  study.  None  of  the  other 
petroleum  refining  commenters 
indicated  they  had  invested  in 
noncombustion  technologies.  Valero, 
Inc.,  and  two  remediation  companies. 
Retec  Technologies  and  OHM 
Corporation,  submitted  data  on 
biotreatment  of  organic  constituents. 
They  reported  treatment  efficiencies 
from  40  to  60  percent  for  some  PNAs 
and  questioned  whether  the  proposed 
treatment  standards  can  be  routinely 
achieved  by  biotreatment  technologies. 
EPA  does  not  generally  consider  such 
treatment  efficiencies  adequate  for 
organic  constituents.  As  indicated 
previously,  facilities  can  use  any 
technology  other  than  impermissible 
dilution  to  comply  with  the  treatment 
standards.  If  design  and  operating 
conditions  can  be  adjusted  to  meet  the 
limits,  this  could  be  full  compliance.  If 
not.  the  technology  may  still  be 
appropriate  for  remediation  wastes,  for 
which  standards  are  currently  being 
revised  in  the  development  of  HWIR. 


Universal  Treatment  Standards  for  Organic  Hazardous  Constituents 


Regulated  constituent — common  name 


Acenaphthylene  

Acenaphtr>ene 

Acetone 

Acetonrtnle  

Acetophenone 

2-Acetylaminofluorene  

Acrolein  , 

Acrylamide  

Acrylonitrile 

Aldrin  

4-Aminot)tphenyl  

Aniline  

Anthracene ^ 

Aramite 

alpha-BHC 

t)efa-BHC  

delta-BHC 

gamn«-BHC  

Benzene  

Ben2(a)anthracene 

Benzal  chloride  

Benzo(b)fluoranttiene  (difficult  to  distinguish  from  k)enzo(k)fluofanthene) 
Benzo(k)fluorantt)er>e  (difficult  to  distinguish  from  benzo(b)fluoranthene) 

Benzoig.h.ijperylene  

Benzo{a)pyrene 

Bromodtchloromethane 

fvlethyl  bromide  (Brorrwnnethane)  

4-Bromopf>enyl  phenyl  ether 

n-Butyl  alcohol  

Butyl  tjenzyl  phthalate 

2-sec-Buty)-4,6-dinitrophenol  (Dinoseb)  

Cartxjn  disulfide  

Cartx>n  tetrachlonde  

Chlordane  (alpha  and  gamma  isomers)  

p-Chloroaniline  

Chlorobenzene 


Nonwastewater 

standard;  con- 

CAS" No. 

centration  in  mg/ 

kg  2  unless  noted 

as  "mg/l  TCLP" 

208-96-8 

3.4 

83-32-9 

3.4 

67-64-1 

160 

75-05-8 

1.8 

96-86-2 

9.7 

53-96-3 

140 

107-02-8 

NA 

79-06-1 

23 

107-13-1 

84 

309-0O-2 

0.066 

92-67-1 

NA 

62-53-3 

14 

120-12-7 

3.4 

140-57-8 

NA 

319-84-6 

0.066 

319-85-7 

0.066 

319-86-8 

0.066 

58-89-9 

0.066 

71-43-2 

10 

56-55-3 

3.4 

98-87-3 

6.0 

205-99-2 

6.8 

207-08-9 

6.8 

191-24-2 

1.8 

50-32-8 

3.4 

75-27-4 

15 

74-83-9 

15 

101-55-3 

15 

71-36-3 

2.6 

85-68-7 

28 

88-85-7 

2.5 

75-15-0 

(^) 

56-23-5 

6.0 

57-74-9 

0.26 

106-47-8 

16 

108-90-7 

6.0 

47992    Federal  Rr-ister  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  180  /  Monday.  September  19,  1994  /  Rules  and  Regulations    47993 


»7MMJ      F 


Re  ist.T       Vol.  59.  No.   180  /  Mondav.  September  1' 


■.-)-; 


Rules  aril   Kt 


Universal  Treatment  Standards  for  Organic  Hazardous  Constituents— Continued 


Federal  Register  /  Vol.  59,  No.  180  /  Monday.  September  19.  1994  /  Rules  and  Regulations    47993 
Universal  Treatment  Standards  for  Organic  Hazardous  Constituents — Continued 


Regutaled  constituent — common  name 


Chlorobenztlate   „ 

2-ChlofO-l.3-botadi«n« „ 

Chlofotibromomethane ^ 

Chlofoettane _ „ _ 

bis(2-Chlo»oelhoxy)methane _ _ 

bis(2-Chlo»oethyl)ethef „ _ 

Chlofofomi  _ „ „ 

b»s(2-Chloroisopropyl)ethef  „ „ 

p-Chtofo-nrcresol  

2-Chtofoethy1  vinyt  ethef  

Chloromethane  (M^yf  cNonde) „ 

2-ChloronapMhatene _ _ 

2-Chlorophenol _ „. 

3-Chlofopfopylene _. 

Chrysene  „ 

o-Cresol 

m-Cresd  (difficutt  to  cftstingtnsh  from  p-cresot)  

p-Oesot  (diffpcutt  to  distinguish  from  m-creso*)  

CycJohexanone  

1 .2-Dibromo-3-chkxop»opane  _ ^ 

Ethyter^e  Abromtde  (1.2-Otbromoelhane) 

Dibfomomettiane 

2.4-0  (2,4-Dehlorophenoxyacettc  aod) 

o,p-DDD  

p.p-DDD  

o.p-DDE  „ 

p.p-DDE   _ 

o.p-DDT „ 

p.p'-DDT 

Dibef«  (a.h)  anthracene  

Diberu  (a.e)  pyrene  

m-Dichtorot)enzer>e  

o-Dtchiorobenzene 

p-Dfchlorobenzene  

Dtchiorcxjitluoromethane  „ 

1,1-Dichlofoethane „ 

1 ,2-Dtchioroethane _ 

l.t-Dichloroethylene  

trans-l.2-Dichloroethylene  

2,4-DichlofophenoJ  

2,6-Dichloroi3henoJ  „ 

1.2-Dichloropfopane 

cis-l.3-Dichloropfopylene  , _ , 

trans-1.3-Dichloropfopylene _ 

Dieldrin  _ _ , 

Diethyl  phthalate  _ 

2-4-Dimethyl  phenol  _ „ 

Dimethyl  phthalate  „ , 

Di-n-butyl  phthalate 

1,4-OinitroDen2ene  

4,6-Dirutfo-o-cresol 

2,4-Dinitrophenol 

2,4-Dinitrotoluene „ 

2,6-Dinitrotoluene 

Di-rvoctyl  phthalate  

p-Dtnrtethylaminoazotsenzene _ 

Di-rvpfopylnitrosamine  „ 

1.4-Dioxane  

Diphenylamine  (diflicUt  to  (telinguish  from  diphenylnrtrosamine)  ... 
Diphenylnitrosamine  (difficult  lo  distinguish  from  diphenylaumne)  ... 

1 ,2-Oiphenylhydra2tr>e  „ 

Disulfoton  

Endosulfan  I  _ 

Endosulfan  II  

Endosulfan  sulfate  

Endrin .- _ 

Endrin  aldehyde 

Ethyl  acetate  _ „ 


Nomwastewatef 

standard;  con- 

AS' No. 

centration  in  mg/ 

kg^  unless  noted 

as  "mg,l  TCLP" 

510-15-6 

na 

126-99-8 

0J?8 

124-48-1 

15 

75-00-3 

6.0 

111-91-1 

7.2 

111-44-4 

6.0 

67-66-3 

6^ 

108-60-1 

72 

59-50-7 

14 

110-75-8 

NA 

74-87-3 

30 

91-8-7 

5.6 

95-67-8 

5.7 

107-05-1 

30 

218-01-9 

3.4 

95-48-7 

5.6 

108-39-4 

5.6 

106-44-5 

5.6 

108-94-1 

i*\ 

96-12-8 

15 

106-93-4 

15 

74-95-3 

15 

94-75-7 

10 

53-19-0 

0087 

72-54-8 

0.087 

3424-82-6 

0.087 

72-55-9 

0087 

789-02-6 

0.087 

50-29-3 

0.087 

53-70-3 

8.2 

192-65-4 

NA 

541-73-1 

6.0 

95-50-1 

6.0 

106-46-7 

6.0 

75-71-8 

7.2 

75-34-3 

6.0 

107-O6-2 

6.0 

75-35-4 

6.0 

156-60-5 

30 

120-83-2 

14 

87-65-0 

14 

78-87-5 

18 

10061-01-5 

18 

10061-02-6 

18 

60-57-1 

013 

84-66-2 

28 

105-67-9 

14 

131-11-3 

28 

84-74-2 

28 

10G-25-4 

2.3 

534-52-1 

160 

51-28-5 

160 

121-14-2 

140 

606-20-2 

28 

117-84-0 

28 

60-11-7 

NA 

621-64-7 

14 

123-91-1 

170 

122-39-4 

13 

86-30-6 

13 

122-66-7 

NA 

298-04-4 

62 

939-98-8 

O066 

33213-6-5 

0.13 

1-31-07-8 

0.13 

72-20-8 

0.13 

7421-93-* 

0.13 

141-78-6 

33 

Regulated  constituent — common  name 


Ethyl  cyanide  (Propanenitrile) 

Ethyl  benzene  

Ethyl  ether 

bis  (2-Ethylhexyl)  phthalate  

Ethyl  methacrylate 

Ethylene  oxide  

Famphur  

Fluoranthene 

Fluorene  

Heptachlor 

Heptachlor  epoxide 

Hexachlorobenzene  

Hexachlorobutadiene 

Hexachlorocyclopentadiene 

HxCDDs  (All  Hexachlofodibenzo-p-dioxins) 

HxCDFs  (All  Hexachlofodibenzofurans) 

Hexachloroetfiane 

Hexachloropfopylene  , 

lndeno(l.2.3-c,d)pyrene '.. 

lodomethane  

Isobutyl  alcohol  

Isodrin  

Isosafrole 

Kepone  

Mefhacrylonitrile 

MetharK>l  

Methcipyrilene 

MethoxycNor  , 

3-MethylcholanttKene 

4,4-f^ethylene  bis(2-chloroaniline) 

Methylene  chlohde 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone  

Methyl  n^thacrylate  , 

Methyl  metfiansulfonate 

Methyl  parathion  

Naphthalene 

2-NaphthylamJne  

o-Nitroaniline  

p-Nitroaniline  

Nitrotjenzene 

5-Nitro-o-toluidir>e 

o-Nitrophenol 

p-Nitroptienol 

N-Nitrosodiethylamine 

N-Nitrosodimethylamine 

N-Nitroso-di-n-txrtylamine  

N-Nitrosomethylethylamine  

N-Nitrosomorpholine  

N-Nltrosopiperidine  

N-Nitrosopyrrolidine  

Parathion 

Total  PCBs  (sum  of  all  PCB  isomers,  or  all  Arochlors) 

Pentachlorobenzene  

PeCDDs  (All  Pentachlorodibenzo-p-dioxins)  

PeCDFs  (All  Pentachlorodibenzofurans) , 

Pentachloroettiane  , 

Pentachloronrtrot)enzene  , 

Pentachtorophenol  

Phenacetin  , 

Phenanthrene 

Phenol 

Phorate 

Phttialic  acid 

Phthalic  anhydride  

Pronamtde 

Pyrene 

Pyndine  


Nonwastewater 

standard;  con- 

AS' No. 

centration  in  mg/ 

kg  2  unless  noted 

as  "mg/1  TCLP" 

107-12-0 

360 

100-41-4 

10 

60-29-7 

160 

117-81-7 

28 

97-63-2 

160 

75-21-8 

NA 

52-85-7 

15 

206-44-0 

34 

86-73-7 

34 

76-44-8 

0.066 

1024-57-3 

0.066 

118-74-1 

10 

87-68-3 

5.6 

77^7-4 

24 

NA 

0.001 

NA 

0.001 

67-72-1 

30 

1888-71-7 

30 

193-39-5 

34 

74-88-4 

65 

78-83-1 

170 

465-73-6 

0.066 

120-58-1 

26 

143-50-8 

0.13 

126-98-7 

84 

67-56-1 

(*) 

91-80-5 

.1.5 

72^3-5 

0.18 

56-49-5 

15 

101-14-4 

30 

75-09-2 

30 

78-93-3 

36 

108-10-1 

33 

80-62-6 

160 

66-27-3 

NA 

298-00-0 

4.6 

91-20-3 

56 

91-59-8 

NA 

88-74-4 

14 

100-01-^ 

28 

98-95-3 

14 

99-55-8 

28 

88-75-5 

13 

100-02-7 

29 

55-18-5 

28 

62-75-9 

2.3 

924-16-3 

17 

10595-95-6 

2.3 

59-89-2 

2.3 

100-75-4 

35 

930-55-2 

35 

56-38-2 

46 

1336-36-3 

10 

608-93-5 

10 

NA 

0.001 

NA 

0.001 

76-01-7 

6.0 

82-68-8 

4,8 

87-86-5 

7.4 

62^14-2 

16 

85-01-8 

5.6 

108-95-2 

62 

298-02-2 

4.6 

100-21-0 

28 

85-44-9 

28 

23950-58-5 

1.5 

129-00-0 

62 

110-88-1 

16 
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Universal  Treatment  Standards  for  Organic  Hazardous  Constituents— Continued 


Universal  Treatment  Standards  for  Organics 


Regulated  constituent — common  name 


Safrole „ 

Silvex{2.4.5-TP)  

2,4,5-T(2,4,&-Trichlofopheno)«yacetic  acid)  

1.2.4.5-Tetrachlorobenzene  

TCDDs  (All  Tetrachlorod»benzo-p-dioxins)  

TCDFs  (All  Tetrachlorodftwnzoturans)  

1.1,1.2-Tetrachlofoethane „ 

1 ,1 .2.2-Tetrachloroethane 

Tetrachlofoethylene  

2.3,4,6-Tetrachloroph«nol  „ 

Toluene  „ .'. 

Toxaphene  

Bormoform  (Tnbromomethane)  

1 .2,4-Trichlorobenzene  

1 ,1 .1  -Trichloroefhane  

1 ,1 .2-Trichloroethane  

Tnchtoroethylene 

Trichkxomonofluoromett«ne 

2,4,5-Tnchlorophenol  „ „ 

2,4.&-Trichlorophenol  

1.2,3-Tnchloropfopane  

1,l;2-Tnchlofo-l,2.2,-lrifkx)foettane _ 

tns-(2.3-DitxomopfOpyl)  phosphate  _ „ 

Vinyl  chloride 

Xylenes-mixed  isomers  (sum  of  o-,  nv.  p-xytene  concentrations) 


Nonwastewater 

standard;  con- 

CAS'  No. 

centration  in  mg/ 

kq? 

unless  noted 

as 

"mg/l  TCLP" 

94-59-7 

22 

93-72-1 

7.9 

93-76-5 

7.9 

95-94-<3 

14 

NA 

0.001 

NA 

0.001 

630-20-6 

6.0 

79-34-6 

6.0 

127-18-4 

6.0 

58-90-2 

7.4 

108-88-3 

10 

8001-35-2 

2.6 

75-25-2 

15 

120-82-1 

19 

71-55-6 

6.0 

79-00-5 

6.0 

79-01-6 

6.0 

75-69-4 

30 

95-95-4 

7.4 

88-06-2 

7.4 

96-18-4 

30 

76-13-1 

30 

126-72-7 

0.10 

75-01^ 

6.0 

1330-20-7 

30 

'  CAS  means  Chemical  AtJstract  Sen/ices  When  the  waste  code  and/or  regulated  constituents  are  described  as  a  combination  of  a  ctienmcal 
with  it's  salts  arxl/or  esters,  the  CAS  number  is  given  lor  the  parent  compound  only. 
'All  corKentration  standards  for  rwnwastewaters  are  based  on  analysis  o(  grab  samples. 
34.8  mg/l  TCLP 
*0.75  mg/l  TCLP. 
*0.75  mg/l  TCLP. 
Note:  NA  means  rxX  applicable 


c.  Organics — Wastewaters 

i.  The  Universal  Treatment  Standards 
Promulgated  in  Today's  Rule 

The  set  of  wastewater  UTS  proposed 
in  September  1993  was  virtually 
identical  to  the  F039  wastewater 
standards  promulgated  in  the  Third 
Third  Rule.  Applying  UTS  to  F-  and  K- 
listed  w  a.stes  changes  organic 
constituent  wastewater  standards  in  a 
handful  of  codes  (F024.  KOOl,  KOI  1/13/ 
14,  K015,  K040.  K038,  K036.  K037. 
K060,  K099.  K103/104.  and  U051). 
Commenters  raised  specific  concerns 
with  three  of  the  organic  wastewater 
treatment  standards,  and  EPA  is  revising 
the  proposed  standards  for  two  of  the 
three  constituents:  the  wastewater 
standard  propo.sed  for  r^rbon  disulfide 
will  change  from  0.014  mg/I  to  3.8  mg/ 
I,  and  the  proposed  wastewater 
universal  treatment  standard  for  1.4- 
dioxane  has  been  withdrawn.  Changes 
to  the  treatment  standards  for  these  two 
constituents  is  explained  in  the 
following  section.  The  third  constituent 
was  acetonithle.  Monsanto.  Dupont, 


Cytec  and  other  acrylonitrile  producers, 
together  with  the  Chemical 
Manufacturing  Association's 
Acrylonitrile  Group,  objected  to  EPA 
extending  the  UTS  to  acrylonitrile 
production  wastes  KOll,  KOI 3  and 
K014.  Their  comments  stated  that  the 
acetonitrile  wastewater  UTS  was 
unachievably  low  in  acrylonitrile 
wastes.  The  Agency  is  promulgating  an 
acetonitrile  UTS  of  5.6  based  on  steam 
stripping  performance  data.  This  level 
also  appears  achievable  by  WAO  (wet 
air  oxidation)  followed  by  PACT®  (a 
combination  of  powdered  activated 
carbon  treatment  and  activated  sludge). 

//.  Treatment  Standard  Modification 
Made  in  Response  to  Comments 

Carbon  Disulfide.  In  response  to  data 
submitted  by  the  Chemical 
Manufacturer's  Association's  Carbon 
Disulfide  Task  Force,  EPA  is 
promulgating  a  treatment  standard  of 
3.8  mg/l  based  on  data  submitted  by 
several  facilities  which  generate  high 
concentrations  of  carbon  disulfide  in 
wastewaters.  The  proposed  wastewater 


treatment  standard  (0.014  mg/l)  was 
based  on  one  data  point  for  biological 
treatment.  After  receiving  substantially 
more  treatment  data  representative  of 
more  significant  influent 
concentrations,  EPA  is  promulgating  a 
carbon  disulfide  wastewater  number  of 
3.8  mg/l.  based  on  the  performance  of 
activated  sludge  at  one  of  the  facilities 
generating  carbon  disulfide. 

1,4-Dioxane.  Eastman  Chemical 
reported  that  serious  analytical 
problems,  namely  wide  variation  in 
detection  limits,  precluded  reliable  and 
accurate  quantification  of  1.4-dioxane. 
After  reviewing  detection  limit  data, 
EPA  decided  to  withdraw  the 
wastewater  treatment  standard  for  1,4- 
dioxane  pending  technical  resolution  in 
a  later  rule.  This  decision  changes  the 
treatment  standard  for  UIO8  (1.4- 
dioxane)  wastewaters.  Formerly  the 
wastewater  treatment  standard  was  0.12 
mg/I;  today's  rule  promulgates  a  method 
of  treatment  as  a  standard  for  U108 
wastewaters,  namely  wet  air  oxidation 
or  chemical  oxidation  followed  by 
carbon  adsorption  or  incineration. 


Regulated  constituent — Common  name 


Acenaphthytene  

Acenaphffiene  „ 

Acetone  

Acetorutnle  _ 

Acetopherxwie 

2-Acetylaminofluorene  

Acrolein  ^ 

Acrylamtde  

Acrylonitrile ..„„..„__ „ 

Aldnn J, 

4-Aminobiphenyl  

Aniline  

Anthracene „ 

Aramjte 

aipha-BHc „ "!!!!!!."!."!™."!! 

befa-BHC  .'..""" 

delta-BHC ..Z"l""~'"". 

gamma-BHC  

Benzene  „ 

Benz(a)anthracene „ 

Benzal  chloride  „ „ „ 

Benzo{b)ftuoranthene  (difficult  to  distinguish  from  t)enzo(V)fluoranthene) 
Benzo(k)fluoranth€ne  (difficult  to  distinguish  from  t)enzo(b)fluoranthene) 

Benzo(g.h,j)perylene  

Benzo(a)pyrene „ 

Bromorfichloromethane  

Methyl  txomide  (BromorT>ettiane)  

4-Bromophenyl  phenyl  ettier 

rvButyt  alcofx)!  „ 

Butyl  benzyl  phthalate .- 

2-sec  Butyt-4,6-dinitrophenol  (Dinoseb)  

Cartxjn  disulfide  „ 

Cartxxi  tetrachloride  

Chlordane  (alpha  and  gamma  isomers)  

p-Chloroanillne  „ 

Chlorot>eruer>e „ 

Chlorot)en2ilate  „ 

2-Chloro-i.3-butadiene  ...„ !.!!."!!!! 

Chloroditxomomethane _ „ 

Chloroethane 

bis(2-Chloroethoxy)methane 

bis(2-Chtoroethyl)ether '"""". 

Chloroform  „ 

bis(2-Chloroisopropyl)ether _ 

p-Chloro-m-cresol  _ 

2-Chloro€thyl  vinyl  ether  „... 

Chloromethane  (Methyl  chloride) 

2-Chloronaphthalene _ 

2-Chloropher>ol _ 

3-Chloropropylene „ 

Chrysene „ 

o-Cresol 

m-Cresol  (difficult  to  distinguish  from  p-cresol)  

p-Cresol  (difficult  to  distinguish  from  rrvcresol)  , 

Cyclohexanone  

1 ,2-Dibfomo-3-chloropropane  

Ethylene  dibromide  (i.2-Dibromoethane) 

Dib>romomethane 

2,4-D  (2.4-Dichlorophenoxyacetic  acid) _ 

o.p'-DDD  

p.p-DDO  

o.p'-DDE  „ 

P.P-DDE 

o.p-DDT  .„ „ 

p.p'-DDT „ 

Dit)enz(a.h)anthracer>e 

Diber.z(a,e)pyrene „ _ 

m-Dichlorobenzene  „... 

o-Dichlorobenzene  _ „ 

p-Dichlorot)eruene  „ „... 


CAS'  No. 


Wastewater  standard 


CorK«ntratKXi  in  mg/l* 


208-96-8 

0.059 

83-32-9 

0.059 

67-64-1 

028 

75-05-8 

5.6 

96-86-2 

0.010 

53-96-3 

0.059 

107-02-8 

0.29 

79-06-1 

19 

107-13-1 

0.24 

309-00-2 

0.021 

92-67-1 

0.13 

62-53-3 

0.81 

120-12-7 

0.059 

140-57-8 

0.36 

319-84-6 

0.00014 

319-85-7 

0.00014 

319-86-8 

0.023 

58-89-9 

0.0017 

71-13-2 

0.14 

56-55-3 

0.069 

98-87-3 

0.055 

205-99-2 

0.11 

207-08-9 

0.11 

191-24-2 

0.0055 

50-32-8 

0.061 

75-27^ 

0.35 

74-83-9 

0.11 

101-55-3 

0.056 

71-36-3 

5.6 

85-68-7 

0.017 

88-85-7 

0.066 

75-15 

03.8 

56-23-5 

0.057 

57-74-9 

0.0033 

106-^7-8 

0.46 

108-90-7 

0.057 

510-15-6 

0.10 

126-99-8 

0.057 

124-48-1 

0.067 

75-00-3 

0.27 

111-91-1 

0.036 

111-44-4 

0.033 

67-66-3 

0.046 

108-60-1 

0.055 

59-50-7 

0.018 

110-75-8 

0.062 

74-87-3 

0.19 

91-8-7 

0.055 

95-57-8 

0.044 

107-05-1 

0.036 

218-01-9 

0059 

95-^8-7 

0.11 

108-39-4 

0.77 

106-^4-5 

0.77 

108-94-1 

0.36 

96-12-8 

0.11 

106-93^ 

0.028 

74-95-3 

0.11 

94-75-7 

0.72 

53-19-0 

0023 

72-54-8 

0.023 

3424-82-6 

0031 

72-55-9 

0.031 

789-02-6 

0  0039 

50-29-3 

0.0039 

53-70-3 

0.055 

192-65-^ 

0.061 

541-73-1 

0.036 

95-50-1 

0.088 

106-46-7 

0.090 
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Universal  Treatment  Standards  for  Organics — Continued 


Regulated  constituent — Common  name 


Dichlofodifluoromethane  

1,1-Dtchkxoethane  

1 .2-Dichlofoethane  

1.1-DichlofO€thylene  

trans- 1 .2  Dichiof oettiylene  .. 

2,4-DtcWofophenol  

2.6-Dchtorophefwl 

1 .2-Dtchloropropane 

ciS-1.3-Oichkxopfopylene     . 
trans-1 .3-Dichkxopropylene 
Dtekjnn  


Diethyl  phttiaJate  - 

2-4-Dimetriyl  phenol ~ 

Dtmettiyl  phfhalate  

DHfvbutyl  phthalate ~ 

1 .4-Dinitrob«azene ^ ~ 

4,6-Dinitro-o-cresol ~ 

2.4-Din(trophenol  

2.4-Dinrtrotoluene - 

2.6-Dinitro<o(uene  ..„ 

Dt-n-octyl  phttialate  

p-Dimethytamtnoazotoenzen* 

D»-n-pfopylnitrosamine  

Diphenylamine  (difticult  to  distinguish  from  d^Jhenylmtrosamine) 
Diphenylnitrosamine  (d«11icu«  to  distinguish  from  dtphenylamme) 

1 .2-Diphenylhydra2ine  

Disulfoton  

Endosurtan  I  „ - 

Endosultan  II  

Endosurtan  sulfate  ~..~~ 

Endfin    

Endrm  aldehyde  

Ethyl  acetate  ~ ~ 

Ethyl  cyanide  (Propanenithte) 

Ethyl  benzene 

Ethyl  ether  

bis(2-Ethyihexyl)  phthalate » - 

Ethyl  methacrylate  

Ethylene  oxide  ~ 

Famphur - 

Fkjoranthene  ...„ - 

Fluorene  

Heptachlor 

Heptachky  epoxide 

HexachtoroOeruene  - 

Mexachtorotxrtadiene  

Hexachkxocyciopentadiene  

HxCDDs  (All  Hexachkxodit»nzo-p-dioxins)  ™ 

HxCDFs  (All  Hexachtorodibenzoturans) 

Hexachkx oettiarw  - ~ 

Hexachkxopropyiene  ~ 

Indeno  (1.2.3-c.d)  pyrene  ...» 

lodomethane  

isobutyl  alcohol  

Isodrih  ■ 

isosatrole 

Kepone - 

Methacrylonithle ~ 

Methanol  

Methapyriler>e - 

Mettxjxychkx ■ 

3-Methylcholanthrer>e 

4,4-Methylene  bis(2-chloroarMlme) 

Methylene  chloride - 

Methyl  ethyl  ketone   

Methyl  isobutyl  ketone  

Methyl  methacrylate  « 

Methyl  methansultonate I 

Methyl  parathton  „ 

Naphthalene » -. 


CAS '  No. 


Wastewater  standard 


Concentration  in  mg/l  ^ 


75-71-8 

0.23 

75-<J4-3 

0.059 

107-06-2 

0.21 

75-35-4 

0.025 

156-60-6 

0.054 

120-63-2 

0044 

87-65-0 

0.044 

78-87-5 

0.85 

0061-01-5 

0.036 

0061-02-€ 

0.036 

60-57-1 

.    0.017 

84-66-2 

0.20 

10&-67-9 

0.036 

131-11-3 

0047 

84-74-2 

0.057 

100-25-^ 

0.32 

534-52-1 

0.28 

51-28-5 

0.12 

121-14-2 

0.32 

606-20-2 

0.55 

117-84-0 

0.017 

60-11-7 

0.13 

621-64-7 

0.40 

122-39-4 

0.92 

86-30-6 

0.92 

122-66-7 

0.087 

298-04^ 

0.017 

939-98-8 

0.023 

33213-6-5 

0.029 

1-31-07-8 

0.029 

72-20-8 

0.0028 

7421-93-4 

0.025 

141-78-6 

0.34 

107-12-0 

0.24 

100-41-4 

0.057 

60-29-7 

0.12 

117-81-7 

0.28 

97-63-2 

0.14 

75-21 -fl 

0.12 

52-85-7 

0.017 

206-44-0 

0.068 

86-73-7 

0.059 

76-44-8 

0.0012 

1024-67-3 

0.016 

118-74-1 

0.055 

87-68-3 

0.055 

77^7-4 

0.057 

NA 

0.000063 

NA 

0.000063 

67-72-1 

0.055 

1888-71-7 

0.035 

193-39-5 

0.0055 

74-88-4 

0.19 

78-83-1 

5.6 

465-73-6 

0.021 

120-58-1 

0.081 

143-50-8 

0.0011 

126-98-7 

0.24 

67-56 

15.6 

91-80-5 

0.081 

72-43-5 

0.25 

56-^9-5 

0.0055 

1OI-14-4 

050 

75-09-2 

0.089 

78-93-3 

0.28 

108-10-1 

0.14 

80-62-6 

0.14 

66-27-3 

0.018 

298-00-0 

0.014 

91-20-3 

0.059 
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Regulated  constituent — Common  name 


2-Naphthylamlne  

o-Nitroaniline  

p-Nitroaniline  

Nitrobenzene 

5-Nitro-o-toluidine 

o-Nitrophenol 

p-Nitropheno( 

N-Nitrosodiethylamine 

N-Nitrosodimethytamine 

N-Nitroso-di-n-butylamine  „ 
N-Nitrosomethylethylamine 

N-Nitrosomorphollne  

N-Nitrosopipendine  

N-Nitrosopyrrolidine  

Parathion 


Total  PCBs  (sum  of  all  PCB  isomers,  Of  all  Arochlors) 

Pentachiorobenzene  

PeCDDs  (All  Pentachlorodibenzo-p-dioxins)  

PeCDFs  (Ail  Penlachlorodibenzofurans)  

Penfachloroethane  

Pentachloronitrobenzene  

Pentachloropherx)!  

Phenacefin  

Phenanthrene 

Phenol  


Phorate 

Phthalic  acid , 

Phthalic  anhydride 

Pronamtde 

Pyrene  

Pyndine  

Safrole 


Silvex  (2.4.5-TP)  

2,4, 5-T  (2,4.5-Trichlorophenoxyacetic  acid) 

1 ,2,4.5-Tetrachlorobenzene  

TCDDs  (All  Tetrachlorodibenzo-p-dioxins)  .. 

TCDFs  (All  Tetrachlorodibenzofurans)  

1,1.1,2-Tetrachloroethane 

1,1,2.2-Tetrachloroethane 

Tetrachloroethylene  

2,3,4,6- Tetrachlorophenol  

Toluene  


Toxaphene  , 

Bromoform  (Tribromomethane)  , 

1 .2,4-Tnchlorobenzene  , 

1.1.1-Tnchloroethane  

1 ,1 ,2-Tnchloroethane  

Trichloroethyler>e 

Trichloromonofluoromethane  

2,4.5-Tnchlorophenol  

2,4,6-Tnchlofopherx)l  

1 .2.3-Tnchloropropane 

1,1.2-Trichloro-1,2,2-trifluoroethane 

tns-(2.3-Dibromopropyl)  phosphate  

Vinyl  chlonde 

Xylenes-mixed  isomers  (sum  of  o-,  m-, 


CAS '  No. 


and  p-xylene  cofKentrations) 


91-59-8 
88-74-4 
100-01-6 
98-95-3 
99-55-8 
88-75-5 
100-02-7 
55-18-5 
62-7&-9 
924-16-3 
10595-95-6 
59-89-2 
100-75-4 
930-5S-2 
56-38-2 
1336-36-3 
608-93-5 
NA 
NA 
76-01-7 
82-68-8 
87-86-5 
62-44-2 
8S-01-8 
108-95-2 
29a-02-2 
100-21-0 
85-44-9 
23950-58-5 
129-00-0 
110-86-1 
94-59-7 
93-72-1 
93-76-5 
95-94-3 
NA 
NA 
630-20-6 
79-34-6 
127-18-4 
58-90-2 
l0a-88-3 
8001-35-2 
75-25-2 
120-82-1 
71-55-6 
79-00-5 
79-01-6 
75-69-4 
95-96-4 
88-06-2 
96-18-4 
76-13-1 
126-72-7 
75-01-4 
1330-20-7 


Wastewater  standard 


Concentration  in  mg/|2 


0.52 

0^7 

0.028 

0.068 

0.32 

0.028 

0.12 

0.40 

0.40 

0.40 

0.40 

0.40 

0.013 

0.013 

0.014 

0.10 

0.055 

0.000063 

0.000035 

0.055 

0.055 

0.089 

0.081 

0.059 

0.039 

0.021 

0.055 

0.055 

0.093 

0.067 

0.014 

0.081 

0.72 

0.72 

0.055 

0.000063 

0.000063 

0057 

0.057 

0056 

0.030 

0.080 

0.0095 

0.63 

0.055 

0.054 

0.054 

0.054 

0.020 

0.18 

0.035 

0.85 

0.057 

0.11 

0.27 

032 


'  CAS  means  Chemical  Abstract  Services.  When  the  waste  code  and/or  regulated  constituents  are  descnbed  as  a  combination  of  a  chemical 
with  Its  salts  and/or  esters,  the  CAS  number  is  given  for  the  parent  compound  only. 
2  Concentration  standards  for  wastewaters  are  expressed  in  mg/l  are  based  on  analysis  of  composite  samples. 
Note:  NA  means  not  applicable 


5.  Universal  Treatment  Standards  for 
Metal  Hazardous  Constituents 

EPA  is  promulgating  UTS  for  both  the 
nonwastewater  and  wastewater  forms  of 
each  of  the  14  BOAT  list  metal 
constituents.  The  standards  are  found  in 


the  table  "Universal  Treatment 
Standards  for  Metal  Constituents"  at  the 
end  of  this  preamble  section.  These  UTS 
will  replace  the  existing  metal 
constituent  treatment  standards  for  all 
listed  wastes,  and  will  constitute 


applicable  levels  for  underlying 
hazardous  metal  constituents  in 
ignitable,  corrosive  and  TC  organic 
wastes.  They  do  not  apply  to  wastes 
exhibiting  the  toxicity  characteristic  due 
to  metal  constituents,  i.e.,  waste  codes 
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D004-D012.  nor  do  they  replace  the 
treatment  standards  promulgated  in  the 
Third  Third  rule  for  EP  metals. 
Wastecodes  D004-D012  will  be 
addressed  in  an  upcoming  rulemaking. 

n.  Nonwastewoters 

The  nonwa.stewater  UTS  for  12  of  the 
14  metal  constituents  are  based  on  the 


performance  of  high  temperature  metal 
recovery  (HTMR)  or  stabilization.  The 
remaining  two  metals  are  arsenic  for 
which  the  standard  is  based  on 
vitrification,  and  mercury,  which 
standard  requires  recovery  by  roasting 
or  retorting  for  certain  highly 
concentrated  mercury  wastes.  As 


always,  when  the  Agency  develops 
concentration-based  treatment 
standards,  the  use  of  other  technologies 
to  achieve  those  standards  is  allowed. 

The  following  table  presents  a 
comparison  of  the  previously 
promulgated  standards  with  the  UTS. 


Comparison  of  UTS  Nonwastewater  TCLP  Concentrations  Versus  Previous  Standards  for  Metals 


Final  UTS  NWW 
Standards  (TCLP) 

Previous  standards  tjeing  replaced 

OW 
level 

Waste  codes 

Antimony 

2.1  

2  1 
0.23 
56 
50 
0066 
52 
76 
0014 
019 
014 
0066 
52 
1  7 
033 
0094 
0073 
0.51 

.    037 

024 
018 
0021 
020 

0025 

0009 

50 

032 

02 

0088 

67 

016 

030 

0072 

0078 

023 

5.3 

K061 

K021,F039 

K031.  K084.  K101.  K102.  P010.  P011.  P036.  P038.  U136 

F039 

K061 

F039.  P013 

K061 

K061 

K061 

K069 

F006.  F007.  F008.  F009.  F011.  F012.  F039.  K100 

F006.  F007,  F008,  F009.  F011,  F012.  F019.  F039.  K006  (hydrated).  K061,  K100 

KOI  5,  K048.  K049.  K050.  K051.  K052 

K061 

K002.  K003.  K004.  K005.  K006.  K007.  K008.  K062,  K086.  U032 

K028 

F006.  F007.  F008.  F009.  F011.  F012.  F039.  K001.  K087,  KIOO.  U051.  U144. 

U146,  P1 10 
K0a2.  K003,  K004,  K005.  K006.  K007.  K008.  K061.  K062.  KD86 
K069 
K046 
K028 
K106.  U161.  P065.  P092  (for  RMERC  residues) 

K071.  K106.  U151.  P065,  P092  (low  mercury  wastes).  F039 

K061 

K061 

F006.  F007.  F008.  F009.  F011.  F012.  F039.  K115.  K061  (stabilization) 

KOI 5.  K048.  K049,  K050.  K061.  K062 

K028.  K083 

F039.  P103.  P1 14.  U204,  U206 

K061 

K061 

F006.  F007.  F008.  F009.  F011,  F012.  P099.  P104 

K061 

K061 

K061 

Arsenic  



5.0 „ 

7.6 

Beryllium  

Cadmium 

0.014 

0  19 

Chrommm 

0  86 

Lead 

0.37 

U146. 

~ 

Mercury  

0  20  for  retort  rest- 
dues  0  025  lor  other 
residues. 

Nickel  

5.0 

Seleniunn 

0^t.....Z.'... ".... 

Silver   

0.30 

Thalwm   

0078 

VanadHjni    

0  23 

Zmc    

5.3 

Note:  Constrtuents  are  actually  regulated  only  if  the  treatment  standard  specifically  requires  it  (for  listed  wastes,  or  constituents  are  reasonably 
expected  to  be  present  (underlying  hazardous  constnuerits  m  cftaractenstic  wastes). 


Commenters  objutitud  to  the  proposed 
levels  and  providi^d  tr<>atment  data  for 
only  two  metal  limits,  chromium  and 
mert;ury  Thu  Ag»MU  v  n^viswd  Ihi' 
proposed  trt-atment  standards  for 
chromium  and  mnn:ury  as  descrilnid 
later  in  this  swtion  For  th«!  other  UTS 
metal  constituents  tht>  A>;«'iu  y 
promulgated  standards  as  proposed. 

For  four  of  these  metals  beryllium, 
thallium,  vanadium  and  zinc,  the 
previous  standards  liniile<1  the  metal  at 
one  level,  which  was  proposed  and 
promulgated  for  UTS. 


For  four  other  metals,  antimony, 
cadmium,  nickel  and  silver,  the  Agency 
proposed  and  promulgated  the  UFS 
level  at  the  highest  of  the  previous 
standards.  This  oc-curred  based  on  the 
best  data  for  the  most  difficult  to  treat 
wastes.  Commenters  did  not  submit  new 
data  supporting  lower  limits  lor  these 
constituents.  While  the  limits  for  some 
waste  codes  arc  raised,  EPA  considered 
the  following  factors: 

(1)  A  broader  asst;ssnient  of  the 
treatment  data; 


(2)  Some  of  the  low/previous  metal 
standards  simply  reflected  low  levels  in 
the  untreated  wa.stes; 

(.3)  Regulation  of  other  metals  for  a 
waste  code,  namely  those  that  are 
present  in  significantly  high 
concentrations,  will  control  design  and 
operations  of  the  treatment  technology. 

For  the  remaining  four  metals, 
arsenic,  barium,  lead  and  selenium,  the 
Ageni:y  did  not  propose  or  promulgate 
the  UTS  at  the  highest  previous 
standard.  Commenters  did  not  submit 
data  on  these  metals.  The  justification 


for  rejecting  lower  levels  are  the  same  as 
those  presented  for  antimony,  cadmium, 
nickel  and  silver  in  the  preceeding 
discussion.  For  these  metals,  EPA  did 
not  choose  the  highest  previous 
standard;  rather,  the  standard  for  the 
most  difficult  to  treat  waste  was  selected 
and  it  achieved  a  lower  standard  than 
the  highest  previous  standard. 

In  addition  to  the  above 
consideration,  the  Agency  considered 
matrix  effects.  In  setting  the 
nonwastewater  metal  limits,  EPA  has 
examined  the  most  difficult  to  treat 
wastes;  therefore,  if  a  matrix 
relationship  exists,  other  wastes  should 
more  easily  meet  the  limits.  If  there 
exists  a  waste  that  can  not  meet  the 
limits,  the  Agency  has  a  treatability 
variance  process  to  address  those 
instances.  It  appears  that  HTMR  is 
matrix  independent,  consistently 
achieving  the  same  level  of  treatment 
performance  as  measured  in  the 
residuals,  regardless  of  the  influent 
matrix  composition.  With  regard  to 
matrix  effects  on  stabilization, 
adjustments  to  the  type  and  quantity  of 
stabilizing  agents  can  greatly 
compensate  for  matrix  effects. 

The  UTS  standard  for  chromium 
(Total)  was  proposed  to  be  0.33  mg/l  in 
the  TCLP  extract  based  upon  the  K061- 
HTMR  treatment  standard  data.  One 
commenter  (Occidental  Chemical), 
objected  to  the  proposed  limits  and 
supplied  stabilization  data  for 
chromium.  They  indicated  through  85 
data  points  that  they  could  achieve  a 
level  of  0.58  mg/kg.  The  Agency 
evaluated  treatability  data  from  various 
sources,  including  Occidental  Chemical 
and  previously  promulgated  \va.ste 
codes.  These  evaluations  compared 
analyses  of  performance  data  between 
untreated  and  treated  concentrations  of 
metal  waste.  From  this  treatability  data 
the  Agency  selected  the  most  difficult  to 
treat  waste.  It  v\'as  determined  that  the 
waste  criteria  selected  was  submitted  by 
Cyanokem  for  F006  during  the 
promulgation  of  the  Third  Third  rule 
(June  1,  1990).  This  waste  was  a 
composition  of  stripping  liquids,  plating 
operations,  palletizing  operations,  and 
clean  out  wastes  from  plating  tanks.  The 
data  sets  involving  the  most  difficult  to 
treat  waste  were  used  to  calculate  the 
limit  of  0.86  mg/l  TCLP.  The  other  data 
sets,  including  those  from  the 
comments,  generally  achieved  the  0.86 
mg/l  TCLP.  The  treatment  results  that 
did  not  meet  the  levels  may  be  due  to 
treatment  being  designed  to  only  meet 
the  characteristic  levels.  It  is  the 
Agency's  belief  that  with  the  u.se  of  a 
more  effective  stabilization  process,  a 
lower  level  could  be  achieved,  as 


demonstrated  by  the  fact  that  a  more 
difficult  to  treat  waste  attained  the  level 
of  0.86  mg/l  TCLP.  Therefore,  the 
Agency  is  promulgating  the  treatment 
standard  of  0.86  mg/l  TCLP. 

EPA  proposed  UTS  for  low  mercury 
subcategory  nonwastewaters  (containing 
less  than  260  mg/kg  total  mercury)  at 
0.009  mg/l  TCLP.  Many  commenters 
expressed  concern  over  this  standard. 
EPA  has  reconsidered  the  proposed  UTS 
for  mercury  and  is  promulgating 
standards  as  follows:  0.200  mg/l  TCLP 
for  low  subcategory  retort  residues,  and 
0.025  mg/l  TCLP  for  other  low 
subcategory  nonwastewaters.  (The 
existing  treatment  standard  for  high 
subcategory  mercury  nonwastewaters 
(concentration  greater  than  260  mg/kg) 
is  already  RMERC,  i.e.,  recovery  of 
mercury  by  retorting  or  roasting.  This 
treatment  standard  is  unaffected  by 
today's  rule.)  Comments  and  EPA's 
responses  are  summarized  below. 

Several  commenters  expressed  the 
belief  that  the  current  treatment 
standards  for  K106,  D009,  and  K071 
wastes  should  remain  in  effect.  These 
commenters  submitted  data  from  the 
analysis  of  retorted  mercury  waste  to 
support  the  claim  that  the  proposed 
UTS  for  mercury  is  not  achievable  by 
retorting,  the  recognized  BOAT  for  kl06 
and  D009  wastes.  These  data  consisted 
of  total  and  TCLP  an:ilyses  of  109 
residue  samples  from  retorted  K106  and 
D009  wastes.  Although  23  of  these 
samples  contained  greater  than  260  mg/ 
kg  total  mercury  and  would  therefore 
require  further  retorting,  of  the 
remaining  86  samples,  18  contained 
greater  than  0.009  mg/l  mercury  by 
TCLP,  the  proposed  UTS  for  mercury 
nonwastewaters.  All  86  samples 
contained  less  than  0.15  mg/l  mercury 
by  TCLP.  These  data  support  the 
commenters"  position  that  the  proposed 
UTS  for  mercury  is  not  achievable  by 
properly  operated  BDAT  treatment 
technology  (e.g.,  RMERC). 

Further  examination  of  available  data 
has  convinced  the  Agency  that  the 
proposed  nonwastewater  standard  was 
too  low.  The  basis  for  the  proposed  UTS 
for  metal  nonwastewaters,  which  was 
data  from  the  treatment  of  K061  by  high 
temperature  metal  recovery  (HTMR),  is 
not  appropriate  for  mercury  wastes. 
K061  waste  does  not  typically  contain 
large  quantities  of  mercury  and  HTMR 
facilities  do  not  accept  wastes 
containing  high  concentrations  of 
mercury.  EPA  has  therefore  decided  not 
to  promulgate  the  proposed 
nonwastewater  standards,  and  instead 
to  apply  the  existing  treatment 
standards  for  K071,  K106,  P065,  P092, 
and  U151  as  the  UTS  for  merciirv 


nonwastewaters.  This  is  appropriate, 
since  mercury  is  the  most  significant 
constituent  in  these  wastes,  and  BDAT 
for  these  wastes  is  particularly  directed 
to  treating  mercury.  The  Agency 
continues  to  believe  that  the  revised 
limits  for  mercury  and  12  other  metal 
constituents  in  K061  provide  adequate 
assurance  that  BDAT  will  occur  for 
K061.  Thus,  the  universal  treatment 
standards  for  low  subcategory  mercury 
wastes  will  be  0.20  mg/l  mercury  by 
TCLP  for  retort  residue  nonwastewaters, 
and  0.025  mg/l  merciu-y  by  TCLP  for 
other  low  subcategory  nonwastewaters. 

The  following  table  is  a  compilation 
of  the  final  metal  universal  standards  for 
nonwastewaters. 

Universal  Treatment  Standards 
for  Metal^  Hazardous  Constitu- 
ents 

[Nonwastewaters] 


Regulated  constituent 

Maximum  lor 

any  single  grab 

sample  TCLP 

(mg.l) 

Antimony 

Arsenic 

Barium  

Beryllium  

Cadmium  

Chromium  (Total) 

2.1 
5.0 

7.6 
0.014 
0.19 
0.86 

Lead 

Mercury— retort  residues  .... 
Mercury— not     retort     resi- 
dues   

Nickel  

Selenium 

Silver 

Thallium  

Vanadium 

Zinc  

0.37 
020 

0025 

50 

0.16 

0.30 

0.078 

0.23 

5.3 

'  Treatment  standards  for  cyanide  wastes 
are  discussed  in  the  next  preamble  section. 

b.  Wnsti'waters 

The  metal  UTS  for  wastewaters  are 
based  on  chemical  precipitation  as 
BDAT.  Depending  on  the  initial 
concentration  of  metal  constituents  in 
the  wastewater,  operating  conditions 
such  as  retention  time,  fiocculating 
agents,  reagent  concentrations  such  as 
iron  to  affect  solubility  of  other  metals, 
and  mixing  may  need  to  be  adjusted  to 
comply  with  the  standards. 

The  following  table  presents  the  IT.S 
metal  wastewater  limits,  and  the 
previous  limits.  Changes  to  the 
proposed  metal  standards  occurred  in 
two  areas:  use  of  Office  of  Water  Mt^tal 
Finishing  limits,  and  an  adjustme.'i!  of 
the  proposed  vanadium  limit.  These 
changes  are  explained  following  tlio 
table. 
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Comparison  of  UTS  Wastewater  Concentratkdws  Versus  Previous  Standards  for  Metals 

Ftrwt 

Pravwua  standards 

UTS 

OW 
levst 

WasM  codes 

1  9 

K061 

060 

K021 

1  9 

F039 

Ar»«nte 

14 

0.79 
14 

K031.  K0ft4.  K101.  KlOe.  POia  P01 1.  P012.  P036.  P038.  U136 

F039 

K061 

Banum  

\2 

12 

F039.  P013 
K061 

BcryMunt 

0S2 

082 

F039.  K061 

Cadmium 

066 

64 
020 

024 
16 

K028 

F039 

K101.K102 

F006.  K061.K069.  KlOO 

Chromium 

277 

032 
02 
0  37 
09 
035 

F006  F007.  FOOe.  F009,  F011.  F012.  F019.  K015,  K061.  K062.  K0e6.  KlOO.  U032 

F037.  F038.  K048,  K049.  K050.  K051.  K052 

F039 

K002.  K003,  K004.  K006.  K006.  K007.  K008 

F0e4.  K022.  K028 

Lead -„ 

0  69 

0  040 
34 
017 
0  28 
051 
0  037 

F006.  F007.  F008.  F009.  F0n.F0l2.  K062.  U144.  U145.  U146.  P110 

K0a2,  K003.  K004.  K005.  K006.  K007.  K008 

K101.K102 

F039 

K061.  K069.  KlOO 

K001    F037   F038.  K028,  K046.  K048,  K049.  K050.  K061.  K052.  K086.  K087.  U051 

Mercury 

0.15 

0030 
0  082 
0  15 

K071.  K106.  P065.  P092.  U151 

K101.K102 

F039 

Nekel  „ 

398 

0  55 
0  44 
032 
047 

F039 

Fnn«  F007.  F008,  F009.  F011.  F012.  t<t)15.  K061.  K062.  P074 

P073 

F024.  K022.  K028.  K003.  KIJS 

S««annjm 

082 

082 
10 

F039 

P103.  P114.  U204.  U205 

S»Ner 

043 

1  4 

029 

0  14 

F039.  P099.  P104 

P113,  P114.  P115.  U214.  U215.  U216.  U217 

Tr««ium  

14 

F039 

Vwwdium 

43 

0  042 
28 

F039 
P119.  P120 

Zinc » 

2.61 

10 

F039 
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In  ihe  proposal.  EPA  solicited 
communts  on  changing  the  limits  for 
cadmium,  chromium,  lead,  nickel, 
silver,  and  zinc  to  those  used  in  the 
OfHce  of  Waters  Metal  Finishing 
Effluent  Guidelines.  Tl.  !■> 

represented  d  more  coin; 
database,  addressed  many  more 
facilities,  and  represented  the  most 
difficult  to  ta'Ot  waste.  Althoui-h  none 
of  the  commenters  submitted  data,  they 
(commentors)  supported  the  use  of  the 
Metal  Finishing  standards  as  the  UTS 
vv,.  '  •    I  tit  numbers.  We  are 

aii  wastewater  limits 

used  tor  the  Eltluent  Guidelines  for  the 
Metal  Finishers  Point  5>ource  cate^jory 
for  cadmium,  chromium,  lead,  nickel, 
silver  and  rinc  for  th«  reasons  outlined 
above. 

The  Agency  rer.eived  comments,  but 
no  data,  that  the  proposed  vanadium 
limit  of  0.042  was  unachievably  low.  At 
llio  proposed  level,  vanadium  would  be 
the  most  stringent  rt>',ulatod  metal.  With 


little  data  supporting  the  proposed 
level,  the  Agency  tried  to  follow  up  with 
commentors  and  other  sources  to  obtain 
data.  Wastewater  with  significant 
vanadium  is  rare,  and  EPA's  efforts 
yielded  limited  data  supporting  a  level 
of  4.3  mg/1.  This  level  is  within  tlie 
range  of  other  metal  limits,  and  is 
achievable,  based  on  the  data 
availability.  While  the  Agency  would 
have  preferred  having  more  data  for 
vanadium,  the  UTS  is  set  at  4.3  mg/1.  If 
the  few  facilities  that  have  significant 
vanadium  wastewaters  can  not  meet  this 
limit,  EPA's  treatability  variance  process 
i.>  available.  Also,  the  Agency  would  be 
willing  to  reassess  this  limit  in  a  future 
rule,  if  data  are  submitted  which 
supports  a  change  in  this  standard. 

For  all  other  metal  wastewater  UTS — 
antimony,  arsenic,  barium.  Iwryllium, 
mercury,  selenium  and  thallium — EPA 
is  promulgating  limits  as  propose^'.  The 
data  usod  for  UTS  reflect,  for  each  of 
thiLse  metals,  the  best  data  available 


With  the  possibility  of  more 
wastewaters  being  treated  to  comply 
with  LDR  standards — particularly 
characteristic  wastewaters  that 
heretofore  have  been  decharacterized 
and  whose  underlying  hazardous 
constituents  may  not  have  been  treated. 
EPA  has  made  a  determined  effort  in 
this  rulemaking  to  base  treatment 
standards  on  the  best  data  available, 
which  data  reflects  a  wide  variety  of 
wastewaters.  Although  the  UTS  are  in 
some  cases  higher  than  existing  limits. 
EPA  believes  that  these  existing  lower 
limits,  in  many  cases,  refle<;ted  low- 
levels  of  metals  in  untreated  wastes.  In 
addition,  wastewater  standards,  to  date, 
have  not  had  direct  effiH;t  on  many 
wa.sles,  because  most  hazardous 
wastewaters  are  either  treated  in  tanks 
and  discharged,  managed  in  §3005(jKii) 
impoundments,  injected  into  Class  I 
hazardous  deep  wells  which  have 
received  no-mi"ration  variances,  or 


decharacterized,  and  so  are  not  subject 
to  these  lower  standards. 

The  following  table  is  a  compilation 
of  final  metal  universal  treatment 
standards  for  wastewaters. 

Universal  .Treatment  Standards 
FOR  Metal'  Hazardous  Constitu- 
ents 

(Wastewaters) 


Regulated  constituent 

Maximum  for 

any  single 

grab  sample 

(mg/l) 

Antimony 

1  9 

Arsenic 

1  4 

Barium  

Beryllium 

1.2 
082 

Cadmium  

Chromium  (Total) 

0.69 
2  77 

Lead 

Mercury 

Nickel  

Selenium 

Silver 

Thallium  

Vanadium 

Zinc  

0.69 

0.15 

3.98 

0.82 

0.43 

1.4 

4.3 

2.61 

'Treatment  standards  for  cyanide  wastes 
are  discussed  in  the  next  preamble  section. 

6.  Universal  Treatment  Standards  for 
Cyanide  Wastfts 

For  the  nonwastewater  forms  of 
cyanide  wastes,  EPA  is  promulgating 
the  UTS  as  proposed:  590  mg/kg  (total 
cyanide)  and  30  mg/kg  (amenable 
cyanide).  For  wastewaters.  EPA  is 
promulgating  the  UTS:  1.2  mg/1  (total 
cyanide)  and  0.86  mg/1  (amenable 
cyanide).  These  wastewater  standards 
differ  from  those  that  were  proposed 
(see  section  b  of  the  cyanide  UTS 
discussion  below).  The  cyanide 
wastewater  and  nonwastewater  UTS  are 
based  on  the  treatment  of  wastewaters 
via  alkaline  chlorination. 

EPA  is  also  codifying  in  40  CFR 
268.40  that  compliance  with  the 
cyanide  nonwastewater  UTS  requires 
the  use  of  EPA  SW-846,  Test  Methods 
9010  and  9012,  along  with  a  specified 
sample  size  of  10  grams,  and  a 
distillation  time  of  75  minutes.  Most 
commenters,  in  particular  those  from 
the  hazardous  waste  treatment  industry, 
welcomed  and  supported  this  part  of 
EPA's  proposal.  These  kind  of 
provisions  eliminate  variabilities  that 
can  result  from  the  analyses  of  different 
sample  sizes  and  distillation  times.  A 
detailed  discussion  of  these  treatment 
standards  follows. 

a.  Cyanide  Nonwastewaters 

EPA  proposed  three  options  for 
cyanide  in  nonwastewater  forms  (a 
standard  ba.sed  on  total  and  amenable 


cyanide  concentrations,  a  standard 
based  on  TCLP  concentrations,  and  a 
standard  that  specifies  treatment 
methods)  at  58  FR  48104.  EPA  is 
promulgating  the  first  option. 

EPA  is  discussing  in  tnis  preamble 
only  the  major  comments  on  the  first 
option.  Please  see  the  Response  to 
Comments  Document  in  the  docket  for 
this  rule  for  EPA's  responses  to.all  the 
comments  received  on  the  proposed 
three  options. 

EPA  requested  comments  on  its 
rationale  for  setting  a  common  cyanide 
UTS  for  all  nonwastewater  forms  of 
cyanide.  Two  primary  issues  were 
emphasized  in  the  proposal:  (1)  the 
establishment  of  a  cyanide  UTS  that  is 
less  stringent  for  wastes  that  contain 
little  to  no  cyanide;  and,  (2) 
standardized  sample  size  and 
distillation  time  for  compliance 
monitoring. 

EPA  believes  that  by  basing  a 
universal  treatment  on  the  cyanide 
matrix  that  is  most  difficuh  to  treat,  the 
universal  treatment  standard  will 
indeed  be  uniformly  achievable.  EPA 
has  determined  that  electroplating 
wastes  with  high  concentrations  of  iron 
represent  the  most  difficult  to  treat  of  all 
the  cyanide  wastes.  The  available 
performance  data  for  treating 
electroplating  wastes  support  the 
establishment  of  a  UTS  of  590  mg/kg 
(total  cyanide)  and  30  mg/kg  (amenable 
cyanide). 

EPA  noted  that  although  other 
cyanide  wastes  were  required  to  meet 
lower  treatment  standards,  the 
establishment  of  this  higher  UTS  was 
not  likely  to  discourage  effective 
treatment  of  these  otJier  wastes. 
Examples  of  the  other  wastes  of  concern 
include  multi-source  leachate, 
pigments,  petroleum,  coking,  ink 
solvents  and  organo-nitrogen  wastes. 
These  wastes  generally  have  very  little 
cyanide  in  the  untreated  waste,  have 
cyanide  along  with  organic  constituents 
which  are  routinely  incinerated,  or  have 
cyanide  in  a  free  form  which  is  easier 
to  treat  by  conventional  treatment 
methods  (alkaline  chlorination). 
Because  these  wastes  are  routinely 
treated  by  incineration  or  a  cyanide 
destruction  technology,  EPA  believes 
further  subcategorization  of  the  cyanide 
UTS  standard  is  not  warranted  at  this 
time.  (Put  another  way,  the  Agency  does 
not  believe  as  a  practical  matter  that 
more  cyanide  will  be  land  disposed  as 
a  result  of  UTS,  and  therefore  that  the 
interest  in  simplified  standards  warrants 
against  further  subcategorization  of 
cyanide  wastes.) 

The  majority  of  the  commenters 
supported  EPA's  proposed  rationale  for 
developing  a  cyanide  UTS  and  believe 


EPA's  proposed  approach  is  appropriate 
for  setting  UTS.  Two  commenters. 
however,  urged  EPA  to  withdraw  the 
proposed  UTS  and  to  promulgate 
instead  a  lower  cyanide  UTS,  as 
described  below. 

The  first  commenter  believes  that  EPA 
should  set  two  categories  of  cyanide 
UTS:  (1)  organic,  which  would  include 
all  those  cyanide  wastes  with  regulated 
organics;  and,  (2)  inorganic,  which 
include  all  cyanide  wastes  with 
regulated  metals.  For  organics,  they 
suggested  a  UTS  of  30  mg/kg  (total 
cyanide)  and  1.8  mg/kg  (amenable 
cyanide).  For  inorganics,  the  commenter 
suggested  a  UTS  of  400  mg/kg  (total 
cyanide)  based  on  rejecting  three  data 
points  used  to  calculate  the  590  mg/kg 
limits. 

The  other  commenter  believes  that  it 
is  inappropriate  for  EPA  to  raise  the 
standards  for  all  nonwastewater  forms 
of  cyanide  wastes.  They  said  that 
existing  treatment  technologies  can  treat 
cyanide  wastes  to  levels  below  the 
proposed  UTS,  and  they  asked  EPA  to 
promulgate  lower  cyanide  levels  such  as 
those  promulgated  for  nonwastewater 
forms  of  Foil  andFOlZ. 

EPA  is  not  persuaded  by  these 
comments.  First,  a  separate  lower 
treatment  standard  for  cyanide  in 
organic  wastes  is  currently  unnecessary 
because  combustion  of  these  wastes  to 
comply  with  organic  treatment 
standards  effectively  destroys  cyanides. 
Second,  EPA  believes  that  the  three  data 
points  queried  in  CyanoKem's  comment 
are  in  fact  representative.  None  of  these 
three  data  points  fail  a  statistical  Outlier 
test.  Furthermore,  the  description  of  the 
design  and  operating  conditions  make  it 
appear  that  treatment  was  conducted 
properly."  Third,  the  limit  for  FOll  and 
F012  (which  had  a  treatment  standard 
for  cyanide  below  the  UTS)  has  not  been 
previously  subject  to  the  1  hour  and  15 
minute  distillation  time  and  10  gram 
sample  requirements,  which  can  greatly 
influence  results  and  are  required 
conditions  for  the  UTS. 

CyanoKem's  comment,  in  fact, 
amounts  to  a  request  that  EPA  reopen 
the  technology  basis  for  the  cyanide 
standard,  an  issue  not  opened  for  public 
comment.  The  treatment  standards  for 
cyanide  are  based  on  performance  of 
alkaline  chlorination  technology.  54  FR 
at  26610-611  (June  23,  1989). 
CyanoKem  has  upgraded  that 
technology  with  certain  propnetary 
modifications.  56  FR  at  12355  (March 
25.  1991).  EPA  has  already  indicated 
that  this  adapted  technology  is  not.  and 
need  not  serve  as  the  basis  for  the 
treatment  standard.  Id. 

In  any  case.  EPA  does  not  believi.  .ii.it 
this  is  an  appropriate  time  to  undeiUike 
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n>a|or  changw  to  th«  cyaniuc  .^laiidards. 
Th's  is  bec«u£«  the  cyanide  analytic 
nipthod.  although  improved  by  tn« 
(  hanges  in  tht&  rule  which  are  the  t>est 
available  at  the  present  time,  continues 
In  have  shortcomings.  EPA  is  working  to 
develop  a  different  analytic  roHbod.  It 
may  be  that  after  the  new  method  is 
developed,  further  investixalion  of 
cyanide  standards  will  be  warranted. 

Universal  Treatiuent  SiANtoARos 
FOR  Cyanide  ' 

INonwastewalers) 


Ragiilatad  constttuent 

Maxanumfor 

any  smgfe 

cxirnposite 

sample  (m^ 

kg) 

590 

Cyanxle  (Amenable) 

30 

*Cyanid8  nonwastawaters  are  analyzed 
using  SW-A46  MettK>d  9010  or  9012.  sanpie 
sue  10  gran».  dttMabon  t»Tw.  one  hour  and 
15  minutes 

h.  Cyanide  Wastewatpm 

EPA  is  promulgating  \.2  mg/l  (total 
cyanide)  and  0  86  mg/\  (amenable 
cyanide)  as  UTS  for  wastewater  (orm.s  of 
cyanide  wastes.  In  the  proposed  rule. 
KPA  pointed  out  that  a  total  cyanide 
concentration  of  19  m(?/l,  rejjardless  of 
process  waste  type,  is  widely  u.sed  in 
wastewater  discharge  regulations — 
namely  those  for  the  Metal  Finishing 
Industry  and  the  Organic  Chemic:als. 
Plastics  and  Synthetic  Fibers  (OCPSF) 
Industry;  however,  the  concentration  of 
1.9  mg/1  was  a  typographical  »*rror.  The 
Agency  intended  to  propose  a 
concentration  1.2  mg/l  of  total  cyanide 
-(The  l.Z  mg/l  level  is  supported  by 
KPAs  CX:PSF  regulations  and  the 
background  lufurination  in  the  record  lo 
the  proposed  rult-  .supporting  the 
proi>os(Hi  total  cyanide  I'TS  ii|>pliiuible 
to  cyanide  wastewaters.)  1  he  majority  of 
(omnientcTs  from  the  phannai.eutical 
und  waste  truatineiil  industrv 
(.oniniented  on  the  propos*-cl  ITS 
(  yanide  for  wastewaters  avsuniing  a 
stand.ird  of  l.l  ing/l  total  i  v.iiiide  level 
was  prfipusttd. 

Cloinnienlers  pointed  out  that  the 
proposed  level  of  1.2  mg/l  (total 
cyani<ie)  is  not  always  applied  to 
CXJ'SF  dis«;hiirges  KPA  has  authorized 
permit  wnters  or  c  outrol  authorities  to 
exempt  a  source  from  (KJ'SF  s  total 
cyanide  (discharge)  limit,  and  to 
establish  a  Best  Professional  ludgement 
("BPI")  ameitable  cyanide  limit.  The  FlPj 
limit  must  be  based  on  a  determination 
that  the  cyanide  limits  are  not 
achievable  due  to  elevated  levels  of  non- 
amcnable  cyanide  that  result  from  the 
iinuvoidablu  complixing  of  cyanidu  at 


the  process  mhiic«  (40CFR  414.11(g). 
414.91.  and  414.101).  As  with  the  CWA 
regulations.  EPA  provides  facilities  with 
a  RCRA  trwatabihty  variance  process  in 
the  40  CFR  2M.44  regulations  that 
would  allow  a  facility  to  achieve  an 
alternate  treatment  standard  (see 
discussion  of  treatability  variance  at 
siKrtioo  Xll  of  this  preamble).  EPA 
bebeves  that  this  provision  provides  a 
mechanism  for  establishing  an 
alternative  cyanide  limit  for  OCPSF 
facilities  in  appropriate  cases. 

These  commenters  also  reported  that 
CWA  regulations  for  the  Pharmaceutical 
Industry  specify  cyanide  limitations  as 
high  as  33.5  mg/l  total  cyanide.  EPA 
looked  into  these  concents:  in 
particular,  whether  the  proposed 
standard  of  1.2  mg/l  can  be  achievetl 
universally.  Troatment  performance 
data,  however,  were  not  submitted  by 
the  commenters  Contrary  to  the 
commenters"  arguments,  the  literature 
and  the  performance  data  on  cyanide 
treatment  dearly  show  that  cyanide 
wastewaters  are  treatable  lo  1.2  mg/l 
total  cyanide.  While  the  CWA  cyanide 
limit  is  33.5  mg/l  for  the  pharmaceuticjil 
industry,  that  limit  was  established  in 
1983  and  is  currently  being  investigated 
for  possible  revi.sion.  Data  were 
obtained  from  these  ongoing  efforts, 
confirming  that  pharinacreutical  wastes 
can  achieve  the  1.2  mg/l  c-vanide  level. 

Other  commenters  emphasized  that 
because  EPAs  proposed  universal 
wastewater  standard  of  1.2  mg/l  total 
CN  could  not  be  routinely  met  by 
c:yanide  destruction  technologies 
available  at  their  site.  EPA  should  only 
set  a  treatment  level  of  0.86  mg/l 
(amenable  cyanide).  Another 
c»mmenter  added  that  in  the  Third 
Third  rule  (see  5.S  FR  225.SO-225.S3. 
June  1.  1990).  EPA  already  set  a  level  of 
0  86  mg/l  for  amenable  cyanide  in 
characteristic  wastewaters  which  is 
routinely  met  by  their  modified 
wastewater  treatment  system.  The 
proposed  UTS  treatment  standard  of 
0.86  ing/1  (amenable  cyanide)  is  based 
on  the  treatment  of  complex-iron 
wa.stewaters  from  the  electroplating 
industry  by  alkaline  chlorination  (a 
cvanide  destruction  tocihnology.and 
BOAT).  The  commenter  urged  EPA  to 
set  this  level  as  the  sole  i:yanide  UTS 

In  the  first  place,  the  Agency  views 
the  issue  of  n-quiring  treatment  for  Iwlh 
total  and  amenable  CN  to  be  settled  in 
past  rules,  and  did  not  intend  to  reopen 
it  Sue  54  VK  at  26ti09  ()une  23.  15)89). 
If  further  respon.se  is  deemed  necessary. 
EPA  remains  unpersuuded  by  these 
arguments.  Clean  Water  Act  effluent 
limitations  could  technically  be  met  by 
adding  ferro-sulfate  or  other  sulfate 
n!agt:nts  to  wastewaters.  I'hese  chemical 


reagents  do  not  destroy  cyanides  in  the 
effluent  wastewater  but  instead,  they 
leave  behind  iron-cyanide  complexes  or 
thiocyanates.  By  requiring  compliance 
for  both  amenable  and  total  cyanide, 
facilities  must  pursue  treatment 
practices  that  c:an  efTertively  destroy 
cyanides.  EPA  is  thus  promulgating  1.2 
mg/l  (total  cyanide)  and  0.86  mg/l 
(amenable  c  yanide)  as  UTS  for 
wastewater  forms  of  cyanide  wastes. 

EPA  had  previously  reserved  the 
treatment  standard  for  total  cyanide  in 
wastewater  fonns  of  D003  reac:tive 
cvanide  wastes.  In  today's  rule,  EPA  is 
applying  the  ITS  of  1.2  mg/l  to  this 
waste.  EPA  sees  no  reason  that  the  limit 
is  not  generally  achievable,  and 
commenters  supplied  no  reasons 

Universal  Treatment  Standard 
FOR  Cyanidf 

[Wastewaters] 
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C.  Consolidation  of  Equivalent 
Tcrhnology-Specifir  Contbustion 
Standards 

Another  improvement  to  the  existing 
Land  Disposal  Restrictions  program  that 
is  being  made  in  today's  rule  is  the 
simplification  of  two  equivalent 
technology-specific  combustion 
standards  in:  Table  1 — Technolcjgy 
Codes  and  Description  of  Technology- 
Based  Standards  in  40  CFR  268.42.  The 
Agency  is  consolidating  the  descriptions 
of  INC'lN  (incineration)  and  F\SUBS  (fuel 
substitution],  by  combining  them  into 
one  term.  CMBST  (combustion).  The 
definition  of  CiMBST.  as  stated  in 
§268.42  Table  1.  is:  "combustion  in 
incinerators,  boilers,  or  industrial 
furnaces  operated  in  a<;cordanc:e  with 
the  applicable  requirements  of  40  CFR 
part  264  subpart  O.  and  part  266, 
subpart  H."  (Bec.ause  the  Part  265 
interim  status  standards  for  incinerators 
are  largely  nonsubstantive.  EPA  does 
not  view  facilities  operating  pursuant  to 
these  standards  to  be  performing  BOAT 
treatment.  This  is  not  tnie  of  Iniilers  and 
industrial  furnaces,  where  the  interim 
status  standards  are  nearly  as  stringent 
as  those  for  permitted  units.) 

This  definition  includes  a  specific 
referenc;e  to  boilers  and  industrial 
furnaces  in  order  to  clarify  that 
combustion  in  these  units  is  (and 
always  has  been)  allowed  as  a  means  of 
complying  with  FSUBS.  The  Agency  is 
also  clari^ing  that  any  future 


regulations,  such  as  potential  emission 
limits  on  metals  or  hiaiogenated  organic 
content,  establi.shed  in  part  264  subpart 
O.  and  part  266  subpart  H,  shall  also 
apply  aufomaticallv  to  the  standard  of 
CMBST  (or  I.NCIM  in  part  268.  The 
consolidation  of  INCIN  with  FSUBS  to 
read  CMBST  does  not  represent  any 
change  to  the  promulgated  standards 
and  additional  notice  and  comment 
was,  therefore,  not  required. 

All  of  the  K-.  U-,  and  P-listed  wastes 
that  have  technology-specnfic  standards 
contain  chemicals  that  are  very  difficult 
to  quantify  in  treatment  residues.  The 
chemicals  representing  the  wa.ste  codes 
for  which  the  Agency  has  promulgated 
CMBST  as  a  standard  are.  for  the  most 
part,  thermally  labile  and  are  expected 
to  be  destroyed  relatively  easily  in  any 
type  of  combustion  unit.  EPA  onginally 
set  up  the  two  separate  standards  of 
INQN  and  FSUBS  (Final  Rule  for  Third 
Third  Wastes,  June  1,  1990),  because  the 
Agency  did  not  have  in  place  the 
operating  requirements  for  boilers  and 
industrial  furnaces  (i.e.,  the 
requirements  for  FSUBS).  See  52  FR  at 
17021  (May  6.  1987).  Because  these 
requirements  have  been  promulgated 
(56  FR  7134  (February  21,  1991),  both 
sets  of  standards  should  assure  equally 
efficJent  combustion  of  hazardous 
waste.  For  the  same  reason,  there  is  no 
need  to  distinguish  between  the  types  of 
units  that  are  allowed  lo  handle  each 
specific  waste  code.  (EPA  is.  however, 
actively  reviewing  current  regulations 
for  combustion  units  to  assure  the  rules' 
protectiveness,  and  may  propose  more 
stringent  standards  for  such  units.  See 
EPA's  Draft  Combustion  Strategy'  of  May 
18.  1993). 

As  a  resuh  of  today's  action  the 
standards  for  the  following  waste  codes 
are  modified  lo  read  "C3VIBST*': 

(1)  Two  treatment  subcategories  of  DOOl 
wastes 

(2)  Six  source-specific  wastes  listed  in 
§261.32:  K027,  K039,  Kn3.  Kn4. 
K115.K116 

(3)  Seventeen  wastes  listed  in 

§  261.33(e):  POOl.  P003,  POOS,  P009. 
P040,  P041.  P043,  P044.  P062,  P068, 
P081,  P085,  POflS,  P102.  P105,  P109, 
P112 

(4)  Forty-one  wastes  listed  in  §  261.33(f): 
U008,  U016,  U023,  U053,  U055, 
U056.  U057.  U058,  U064,  UOBS, 
U086,  U087,  U089,  U090,  U094, 
U096.  U098,  U099,  Ul03.  Ul09, 
U113,  U122,  U123.  U124,  Ul25, 
U126,  U133.  U147,  Ul54.  Ul50, 
U166,  U182,  U186.  Ul97,  U201. 
U213,  U221,  U248,  U.328.  U353,  U359 
Other  technology-specjfic  standards 

and/or  numerical  standards  that  have 
been  promulgated  for  the  above  listed 


codes  remain  unchanged.  In  particular, 
the  promulgated  stanciards  of  CHRED 
and  CHOXD  (i.e.,  chemical  reduction 
and  chemical  oxidation)  remain 
unchanged  as  alternatives  to  CMBST  for 
fourteen  of  the  above  U  a.id  P  waste 
codes.  These  standards  were  estabhshed 
because  the  chemicals  represented  by 
these  wastes  hydrolyze  relatively 
rapidly  (i.e..  react  with  water)  and  both 
of  the  technologies  represented  by  these 
standards  are  typically  p)erformed  under 
aqueous  conditions.  These  waste  codes 
include:  P009,  P068,  P081,  Pl05,  P112 
U023,  U086,  U096,  U098.  U099,  Ul03.* 
U109,  U133,  U160. 

Today's  rule  does  not  affect  the 
existing  standards  for  waste  ctxies 
where  INQN  was  specified,  but  FSUBS 
was  not.  For  those  waste  codes,  the 
standard  remains  identified  as  INQN, 
rather  than  CMBST. 

The  Agency  is  further  investigating 
potential  modifications  to  the 
presentation  in  40  CFR  268.40  of  all  of 
the  technology-specific  standards  in 
order  to  simplify  and  clarify  the 
promulgated  treatment  standards,  and 
may  propose  additional  changes  in  the 
future. 


D.  Incorporation  of  Newfy  Listed  Wastes 
Into  Lab  Packs  and  Changes  to 
Appendices 

On  June  1,  1990  (55  FR  22629),  EPA 
promulgated  alternative  treatment 
standards  under  40  CFR  268.42(c)  for 
waste  codes  listed  in  40  CFR  268 
Appendix  IV  and  V  that  are  placed  in 
lab  packs.  These  alternative  standards 
are  legally  constructed,  in  part,  as 
"specified  methods  of  treatment" 
because  of  physical  difficulties  in 
measuring  compliance  with  numerical 
standards  for  these  muhi-coded  waste 
forms  (i.e.,  compliancre  is  complicated 
by  the  fact  that  many  lab  packs  are 
compri.sed  of  hundreds  of  small 
containers,  each  with  different  organic 
or  organo-metallic  chemicals  in  them, 
making  it  difficult  to  accurately  sample 
treatment  residues  for  those  organics). 
In  the  January,  1991,  correction  notice 
and  again  in  the  May  30,  1991.  Advance 
Notice  of  Proposed  Rulemaking  (56  FR 
24453).  the  Agency  requested  c»min«at 
on  potential  improvements  to  these 
alternative  standards. 

EPA's  original  intent  in  establishing 
two  .sepiarate  appendicvs  was  lo 
distinguish  between  tliose  lab  packs 
c:ontaining  organo-metal  lies  (Appendix 
IV)  and  those  ctMitaining  only  organics 
(Appendix  V).  As  such,  lab  packs 
containing  ot:gano-metallics  (Appendix 
IV)  were  expected  to  need  stabilization 
after  performing  the  specified  method  of 
treatment,  INCIN  (i.e..  incineration), 
while  Appendix  V  lab  packs  only 


needed  to  be  indnerated.  However 
under  40  CFR  268.42(cH4).  all  treatment 
residues  of  either  type  of  lab  pack  also 
had  to  comply  with  the  standards  for 
the  extraction  procedure  (EP)  for  metals 
i.e.,  D004,  D005,  D006.  D007,  EX)08, 
DO  10,  and  DOll.  (D009  is  not  included 
in  this  list  because  most  mercury- 
bearing  wastes  were  excluded  from  the 
use  of  the  alternative  standards  in  both 
of  these  Appendices.)  As  such,  if  metals 
were  concentrated  in  the  residues  from 
the  incineration  of  an  Appendix  V  lab 
pack  and  the  resultant  residues  then 
exhibited  one  of  the  characteristics  for 
EP  metals,  these  residues  would  also 
have  had  to  be  stabilized  to  con^ly  with 
the  appropriate  treatment  standard  foi 
metals.  In  such  a  case,  there  was  no 
practical  difference  between  Appendix 
IV  and  Appendix  V  lab  packs  in  terms 
of  the  treatment  that  was  needed. 
The  majority  of  the  comments 
received  from  the  regulated  community 
supported  the  Agency's  proposed 
approach.  In  tliis  finail  rule  EPA  is, 
therefore,  replacing  Appendix  FV  and 
Appendix  V  with  a  new  Appendix  FV. 
In  order  to  simphfy  the  new  Appendix 
IV  it  only  contains  those  wastes 
excluded  from  lab  packs.  The  following 
wastes  are  excluded  from  lab  packs  (and 
appear  in  new  Appendix  IV)  for  the 
purpose  of  using  the  alternative  lab  pack 
treatment  standard  in  40  CFR  268.42(c)- 
D009,  F019,  K003,  K004.  K005.  KQ06, 
K062,  K071.  KlOO,  K106,  POlO,  POll 
P012,  P076,  P078.  U134,  Ul51. 

In  today's  rule.  EPA  is  also  stating 
that  the  alternative  treatment  standard 
for  lab  packs  applies  to  the  following 
additional  waste  codes  that  were 
previously  not  included  in  Appendix  IV 
or  V:  wastes  for  which  treatment 
standards  were  promulgated  in  the  LDR 
Phase  I  rule  August  1, 1992  (57  FR 
37194),  and  wastes  (including  TC 
organic  wastes)  for  which  treatment 
standards  are  promulgated  in  this  final 
rule.  Today's  rule  does  not  hst  these  as 
excluded  waste  codes  in  the  new 
Appendix  IV. 

As  a  matter  of  clarification,  the 
alternative  treatnuent  standard  for  lab 
packs  is  INCIN.  This  required 
combustion  technology  combined  with 
the  requirements  of  40  CFR  268.42(c)(4) 
(ash  residues  are  treated  to  meet  the 
characteristic  metals  treatment 
standards),  will  ensure  that  all 
underlying  hazardous  constituents 
present  in  characteristic  wastes  (other 
than  those  excluded  in  the  new 
Appendix  IV).  will  he  treated.  The  use 
of  this  alternative  lab  pack  standard 
negates  the  requirement  to  monitor  for. 
or  comply  with,  the  UTS  for  underlying 
hazardous  organic  constituents. 
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For  reasons  outlined  in  the  )une  1, 
1990  final  rule,  mercury  wastes  were 
excluded  from  this  alternative  standard 
for  lab  packs.  Mercury  is  considered  a 
"volatile  metal"  which  may  lead  to 
excessive  air  emissions  in  some 
combustion  devices  when  present  in 
large  quantities.  Mercury  is  also  very 
difficult  to  stabilize  if  present  in  ash 
residues  in  large  quantities. 
Commenters  did  not  provide  any 
justifiable  technical  reason  for  EPA  to 
modify  its  position  with  respect  to 
mercury  wastes,  and  thus  these  wastes 
shall  remain  excluded  from  this 
alternative  lab  pack  treatment  standard. 

E.  Changes  in  the  LDR  Program  in 
Besponse  to  the  LDR  Roundtable 

EPA  convened  a  roundtable  meeting 
on  fanuary  12-14, 1993  to  discuss  the 
LDR  program.  The  purpose  of  the 
roundtable  was  for  EPA  to  hear 
suggestions  on  improvements  to  the 
LDR  program  from  persons  who 
implement  it.  Participants  included 
representatives  of  hazardous  waste 
generators,  treaters,  and  disposers: 
public  interest  groups:  state 
environmental  agencies;  EPA  rei^ional 
offices;  and  other  federal  agencies.  EPA 
is  today  promulgating  several 
recommendations  made  by  roundtable 
participants.  The  Agency  is 
consolidating  the  three  existing 
treatment  standard  tables  into  one  table, 
and  is  simplifying  notification 
requirements  and  reducing  paperwork, 
as  discussed  below.  In  addition,  as 
discussed  in  an  earlier  section  of  this 
preamble,  the  Agency  is  also 
promulgating  universal  treatment 
standards.  Furthermore,  the  Agency  is 
committed  to  continue  to  identify  ways 
the  LDR  program  can  be  simplified. 
Additional  opportunities  for  such 
streamlining  will  be  explored  in  future 
LDR  rulemakings. 

1.  Consolidated  Treatment  Table 

Several  of  the  groups  present  at  the 
LDR  roundtable  expressed  an  interest  in 
having  a  consolidated  treatment 
standard  table  in  the  regulations. 
Participants  stated  that  the  existing 
system  of  three  separate  tables  at  40  CFR 
268.41-268.43  was  too  complex  and 
burdensome.  In  its  Septomtjer  14,  1993 
notice.  EPA  proposed  a  single 
consolidated  table  of  treatment 
standards.  Comments  on  the  table  were 
favorable. 

Today.  EPA  is  replacing  the  three 
existing  treatment  standard  tables  with 
the  consolidated  table,  called 
"Treatment  Standards  for  Hazardous 
Waste"  and  placing  it  at  §  268.40  along 
with  much  of  the  text  found  currently 
in  §§268.41-268.43.  Section  268.42  ' 


continues  to  describe  the  technology 
codes,  to  regulate  California  list  PCBs 
and  HOCs,  to  set  out  exemptions  from 
the  required  methods,  and  to  provide 
procedures  for  equivalency 
determinations.  The  numerical 
treatment  standards  in  the  consolidated 
table  are  identical  to  the  UTS 
promulgated  in  today's  rule  with  the 
exception  of  characteristic  metal  wastes. 

Reformatting  §§  268.40-268.43  also 
corrects  a  confusing  aspect  of  the  way 
the  Code  of  Federal  Regulations  (CFR) 
has  appeared  for  some  time.  The  "No 
Land  Disposal"  treatment  standards  that 
have  appeared  at  §  268.43  will  be 
deleted  from  the  regulations  and  should 
no  longer  appear  in  the  CFR.  These 
treatment  standards  have  not  been  in 
effect  since  1990.  when  the  LDR  Third 
Third  rule  set  treatment  standards  for 
these  wastes  that  were  expressed  as 
either  methods  of  treatment  or 
numerical  standards  that  now  appear  in 
the  consolidated  treatment  standard 
table  §  268.40.  It  was  only  a  drafting 
oversight  that  made  these  "No  Land 
Disposal"  standards  continue  to  appear 
in  the  regulations,  and  today's  rule 
corrects  this  mistake. 

2.  Simplified  LDR  Notification 
Requirements 

Comments  on  LDR  notification 
requirements  at  the  roundtable  ranged 
from  suggestions  that  EPA  should 
eliminate  notifications  altogether  to 
suggestions  that  EPA  modify  or  delete 
data  items  on  the  notification.  In 
response,  EPA  proposed  to  eliminate  the 
requirement  at  40  CFR  268.7(a)(l)(ii) 
and  at  268.9(d)(1)  tbat  the  notification 
include  treatment  standards  or 
references  to  those  standards.  It  was 
argued  that  such  a  simplification  makes 
particular  sense  in  conjunction  t^\h 
EPA's  proposal  to  consolidate  the 
treatment  standard  tables.  Commenters 
on  this  issue  all  supported  this 
proposed  simplification.  EPA  is  thus 
dropping  the  treatment  standard  or 
reference  to  the  treatment  standard  from 
the  LDR  notification  in  this  final  rule. 

Today's  action  does  not  eliminate  the 
existing  requirement  to  identify  the 
constituents  in  F001-F005  spent  solvent 
wastes.  F039  wastes,  or  the  underlying 
hazardous  constituents  in  DGOl.  D()02, 
and  in  TC  organic  wastes,  unless  the 
generator/treater  is  going  to  monitor  for 
all  hazardous  constituents  in  the  waste. 
However,  the  regulatory  language  is 
made  clearer,  and  there  is  no  longer  any 
requirement  that  the  corresponding 
constituent  level  be  included  with  the 
constituents  identified  on  the  LDR 
notification  for  these  wastes. 


rV.  Treatment  Standards  for  Toxicity 
Characteristic  Waste 

A.  Introduction — Content  and  Scope 

EPA  is  promulgating  treatment 
standards  for  the  newly  identified 
toxicity  characteristic  (TC)  organic 
wastes  {D018-DO43)  as  proposed.  These 
are  identical  to  the  UTS  in  today's  rule. 
The  UTS  apply  to  the  underlying 
hazardous  constituents  in  the  TC  waste 
as  well  as  the  individual  constituent 
responsible  for  the  TC  designation. 
Underlying  hazardous  constituents  are 
any  constituents  in  §268.48  which  are 
reasonably  expected  to  be  present  at 
levels  above  the  UTS  at  the  point  of 
generation  of  the  TC  waste.  (See 
definition  at  §  268.2(i).)  Although  the 
intent  of  today's  regulations  is  to  require 
treating  all  underlying  hazardous 
constituents  present  plus  the  TC 
constituent,  today's  rule  calls  for 
generators  to  monitor  only  the  TC 
constituent  and  those  underlying 
hazardous  constituents  "reasonably 
expected  to  be  present"  in  their  waste 
at  its  point  of  generation.  Today's  rule 
is  promulgating  the  compliance 
monitoring  provisions  that  were 
proposed.  Section  X  of  this  preamble 
(Compliance  Monitoring  and 
Notification)  discusses  them  in  detail. 

Several  commenters  suggested  that 
EPA  promulgate  alternative  standards  of 
incineration  (INCIN).  fuel  substitution 
(FSUBS)  and  recovery  of  organics 
(RORGS)  for  these  wastes.  These 
commenters  pointed  to  the  Interim  Final 
Rule  of  May  24. 1993  (58  FR  29867) 
where  EPA  extended  the  use  of  these 
methods  of  treatment  to  all  DOOl  wastes 
disposed  outside  CWA  or  CWA- 
equivalent  impoundments  or  Safe 
Drinking  Water  Act  regulated  Class  I 
underground  injection  wells.  EPA  is  not 
adopting  this  approach  in  today's  rule 
for  "TC  organic  wastes.  First,  EPA  does 
not  believe  that  methods  of  treatment 
intended  to  address  organic  constituents 
will  always  adequately  address  any 
underlying  metal  constituents  present  in 
these  wastes.  In  addition,  the  Agency 
has  not  yet  been  able  to  completely 
evaluate  the  appropriateness  of 
requiring  specified  treatment 
technologies  for  TC  wastes  and  other 
wastes. 

1.  Waste  Management  Systems  Affected 
by  Today's  Rule 

In  terms  of  waste  management 
systems,  today's  rule  applies  to  those  TC 
wastes  which  are  managed  in  systems 
other  than:  (1)  wastewater  treatment 
systems  which  include  surface 
impoundments  whose  ultimate 
discharge  is  subject  to  the  Clean  Water 
Act  (CWA);  (2)  zero  dischargers  who. 


before  permanent  land  disposal  of  the 
wastewater,  treat  the  wastewaters  in  a 
CWA-equivalent  wastewater  treatment 
system:  or,  (3)  Class  I  underground 
injection  wells  subject  to  the  Safe 
Drinking  Water  Act  (SDWA) 
Underground  Injection  Control  (UlC) 
program.  CWA-equivalent  treatment 
means  biological  treatment  for  organics, 
reduction  of  hexavalent  chromium, 
precipitation/sedimentation  for  metals, 
alkaline  chlorination  or  ferrous  sulfate 
precipitation  of  cyanide  (to  the  extent 
these  constituents  are  present  in  the 
untreated  influent  to  wastewater 
treatment  systems),  or  treatment  that  the 
facility  can  show  performs  as  well  or 
better  than  these  enumerated 
technologies.  See  §  268.37(a).  58  FR  at 
29885  (May  24, 1993).  Organic  TC 
wastes  managed  in  these  types  of 
systems  will  be  regulated  in  the  next 
LDR  nile. 

Additionally,  "decharacterizing"  the 
TC  wastes  regulated  under  this  rule  by 
rendering  them  noncharacteristic  does 
not  remove  them  from  the  scope  of  these 
regulations.  Chemical  Waste 
Management  v.  EPA,  976  F.  2d  at  14- 
15.  Consequently  today's  final  rule  will 
apply  to  some  injection  practices,  in 
particular,  those  involving  Class  V 
injection  wells.  These  typically  are 
wells  injecting  nonhazardous  wastes 
above  or  into  underground  sources  of 
drinking  water.  (If.  however,  the  TC 
wastes  injected  into  non-Class  I  wells 
were  to  be  treated  by  CWA-equivalent 
means  before  injection,  today's 
treatment  standards  would  not  apply. 
This  is  an  example  of  the  type  of  zero 
discharger  referred  to  above.) 

2.  Categories  of  TC  Wastes  Affected  by 
Today's  Rule 

The  following  TC  wastes  are  subject 
to  UTS:  (1)  all  wastes  identified  as  DG18 
through  D043  (described  in  the 
proposed  rule  as  "new  organic 
constituents);  (2)  D012  through  D017 
organic  pesticide  wastes  whose  TCLP 
extract  composition  meets  the 
concentration  criteria  of  40  CFR  261.24, 
Table  A  but  whase  EP  extract 
composition  does  not;  (3)  D012  through 
D017  pesticide  wastes  whose  TCLP 
extract  comjjosition  meets  the 
concentration  criteria  of  40  CFR  261.24 
Table  A.  as  does  the  EP  extract 
composition,  and  (4)  soil  and  debris 
contaminated  with  the  preceeding  three 
sets  of  wastes.  The  first  two  categories 
are  newly  identified  wastes,  i.e.  wastes 
not  yet  identified  as  hazardous  at  the 
time  of  the  1984  amendments  and 
therefore  not  (X)v«;red  by  the  original 
statutory  schedule.  (The  March  29, 1990 
rule  extended  the  list  of  chemicals 
defined  as  TC  and  changed  the 


extraction  step  to  a  more  sensitive 
procedure  which  may  potentially 
identify  more  pesticide  wastes  than  did 
the  EP.)  For  soil  contaminated  with  the 
TC  wastes,  the  variance  process  is 
available  (see  discussion  in  the 
Background  section  of  this  rule  under 
the  heading  "E.  Treatment  Standards  for 
Hazardous  Soil"). 

As  noted  in  the  proposed  rule, 
regulating  land  disposal  of  newly 
identified  TC  wastes  by  addressing 
underlying  hazardous  constituents  is 
the  same  approach  as  EPA  adopted  in 
the  recent  interim  final  rule  for  ignitable 
(DOOl)  and  corrosive  (D002) 
characteristic  wastes,  promulgated  on 
May  10. 1993  (published  on  May  24, 
1993,  58  FR  29860)  in  response  to  the 
court's  decision  in  Chemical  Waste 
Management  v.  EPA,  976  F.  2d  2.  That 
case  vacated  and  renianded  certain 
Agency  regulations  (commonly  referred 
to  as  the  Third  Third  rule)  establishing 
prohibitions  and  treatment  standards  for 
characteristic  wastes,  and  also 
established  rules  as  to  when  the 
prohibitions  and  standards  would  not 
apply.  A  summary  of  t.he  court's 
decision,  an  overview  of  the  interim 
final  rule  published  on  May  24,  1993, 
and  a  discussion  of  how  the  Agency 
proposed  to  apply  this  approa^  to  the 
TC  wastes  can  be  found  in  the  text  of 
the  proposed  rule  at  58  FR  48092. 

Today's  rule  regulates  underlying 
hazardous  constituents  in  the  D018- 
D043  as  well  as  in  newly  identified 
D012-D017  and  in  the  rest  of  the 
universe  of  D012-D017  wastes.  (The 
definition  of  "imderlying  hazardous 
constituents"  is  containwi  at  268. 2(i)  in 
this  rule.)  For  those  D012-D017 
nonwastewaters  originally  regulated  in 
the  Third  Third  rule,  today's  rule 
changes  the  numerical  value  of  the 
previously  applicable  treatment 
standards  to  the  UTS. 

3.  Soil  Contaminated  by  Underground 
Storage  Tanks 

Soil  which  is  contaminated  with 
petroleum  and  is  managed  during 
corrective  action  of  releases  from  a 
RCRA  Subtitle  I  underground  storage 
tank  (UST)  is  not  subjec-t  to  the 
treatment  standards  promulgated  today 
for  the  TC  organic  wastes  (D018-D043). 
Such  soil  that  fails  the  TC  for  one  or 
more  of  the  newly  identified  organic 
wastes  (D018-D043)  has  been 
temporarily  deferred  from  regulation  as 
a  hazardous  waste  (55  VR  26986).  In 
addition,  the  Agency  has  proposed  to 
permanently  exempt  UST  petroleum- 
contaminated  soils  from  the  TC  rule  (58 
FR  8504).  However,  any  Subtitle  I 
petroleum-contaminated  soil  identified 
as  DOOl  through  D017  would  not  be 


subject  to  the  deferral  and  would  be 
subject  to  all  applicable  RCRA  land 
disposal  restriction  requirements. 

The  Agency  reminds  the  regulated 
community  that  any  soil  contaminated 
by  a  release  from  a  hazardous  substance 
UST  (Subtitle  I)  as  well  as  from  ail  non- 
Subtitle  I  USTs  (including  petroleum 
tanks)  will  continue  to  be  subject  to 
applicable  RCRA  hazardous  waste 
requirements,  including  the  land 
disposal  restrictions.  Likewise, 
petroleum-contaminated  soils  from  non- 
UST  sources  that  exhibit  a  hazardous 
characteristic  are  also  subject  to 
applicable  Subtitle  C  requirements. 

4.  Metal  TC  Wastes  Are  Not  Affected  by 
Today's  Rule 

Today's  rule  does  not  affect  TC  metal 
wastes  at  all:  this  rule  leaves  the  Third 
Third  final  treatment  standards  (which 
apply  to  EP  metals)  in  place. 
Furthermore,  today's  rule  does  not  affect 
the  mineral  processing  wastes  which 
were  formerly  exempt  from  Subtitle  C 
regulation  under  the  Bevill  Amendment 
but  which  recently  lost  that  exemption. 
Included  in  that  set  of  wastes  are  wastes 
from  the  remediation  of  historic 
manufactured  gas  plant  or  coal 
gasification  sites.  EPA  will  address  TC 
metal  wastes  and  the  former  Bevill 
mineral  processing  wastes  in  a  future 
rulemaking. 

B.  Background 

1.  Legal  and  Policy  Basis  for  Today's  TC 
Standards 

Today's  rule  applies  the  UTS  to 
underlying  hazardous  constituents  in 
D012-bo43  wastewaters  and 
nonwastewaters.  Commenters'  principal 
objection  to  the  proposed  standards  for 
TC  w.istes  was  that  the  September  1992 
Circuit  Court  decision  did  not  authorize 
EPA  to  regulate  underlying  hazardous 
con.stituents  in  TC  wastes. 

Mast  of  these  comments  asserted  tbat 
organic  TC  wastes  were  fundamentally 
different  from  ignitable  or  corrosive 
wastes  and  therefore  EPA's  decision  to 
apply  the  standards  promulgated  in  the 
Ma>  24. 1993  Interim  Final  Rule  for 
ignitable  and  corrosive  wastes  was 
inappropriate.  These  commenters  said 
that  TC  wastes  were  unlikely  to  pose  a 
threat  to  human  health  and  the 
en\ironment  once  treatment  removed 
the  single  constituent,  partly  because 
such  treatment  would  remove  other 
.similar  hazardous  components  of  the 
waste.  None  of  these  commenters 
submitted  process  data  demonstrating 
these  claims.  On  the  other  hand,  some 
commenters  argued  that  merely 
deactivating  characteristic  wastes  might 
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well  leave  hazardous  components 
intact. 

The  Agency  is  rejiulating  in  this  rule 
underlying  hazardous  constituents  in 
TC  wastes  when  they  are  managed  in 
non-CWA/non-CWA  equivalent/non- 
Class  I  injection  well  waste  management 
systems.  If.  as  commenters  assert, 
treatment  of  the  TC  constituent 
effectively  treats  underlying  hazardous 
constituents,  then  regulating  the 
underlying  hazardous  constituent  poses 
no  further  burden.  Additionally.  EPA 
believes  that  the  compliance  monitoring 
provisions  requiring  the  generator  to 
address  only  those  underlying 
constituents  "reasonably  expected  to  be 
present  in  the  wastes"  relieves 
generators  and  treaters  from  an  undue 
regulatory  burden. 

Several  commenters  objected  that 
extending  the  requirement  to  treat 
underlying  hazardous  constituents  from 
ignitable  and  corrosive  wastes,  as 
promulgated  in  the  May  24.  1993 
Interim  Final  Rule,  to  TC  wastes  was 
unnecessary.  The  numerical  treatment 
standard  for  the  constituent  present  at 
the  TC  level,  the  commenters  reasoned, 
meets  RCRA's  section  3004(m) 
"minimize  threat"  requirement.  EPA  is 
not  persuaded  by  such  reasoning.  55  FR 
22542.  22652  (June  1.  1990);  Chemical 
Waste  Management.  976  F  2d  at  14: 
HVVTC  111.  886  F.  2d  at  362.  The  TC 
level  identifies  wastes  that  are  clearly 
hazardous,  and  does  not  evaluate 
presence  of  underlying  hazardous 
constituents,  non-groundwater  exposure 
pathways,  or  adverse  environmental 
effects. 

2.  Ongoing  Management  Practices  for 
TC  Wastes 

The  proposed  rule  solicited  comments 
and  data  on  volumes  of  TC  wastes 
managed  in  Class  V  injection  wells,  and 
on  waste  management  practices 
employed  prior  to  such  injection.  EPA 
received  little  substantive  comment  and 
consequently  has  no  basis  for  changing 
thenroposed  approach. 

Tne  proposed  rule  also  solicited 
information  about  industrial  generation 
patterns  in  order  to  allow  the  Agency  to 
assess  the  potential  for  source  reduction 
or  recycling  for  these  TC  wastes  in  light 
of  their  wide  diversity.  However,  EPA 
received  no  comments  describing 
current  industry  practices  upon  which 
the  Agency  could  aci. 

The  Agency  is  to  consider 
opportunities  for  source  reduction  and 
recycling  of  these  wastes,  and  ways 
treatment  standards  could  reflect  such 
types  of  waste  minimization.  The 
Agency  notes  that  the  subtitle  C  rules 
generally,  and  the  LDR  rules  in 
particular,  have  already  resulted  in 


substantial  volumes  of  hazardous  waste 
no  longer  being  generated,  because  these 
rules  impose  waste  management  costs 
on  hazardous  waste  generators,  and  thus 
create  a  financial  incentive  to  generate 
less  waste. 

Finally,  several  commenters 
expressed  concerns  about  achievability 
of  UTS  for  underlying  hazardous 
constituents  in  complex  matrices  and 
about  the  appropriateness  of  numerical 
standards  based  on  incineration.  See  the 
discussion  of  UTS  in  section  III  A  of  this 
preamble  for  more  information  on  these 
comments. 

C.  Treatment  Standards  for  New  TC 
Organic  Constituents  (D018-D043I 

1.  Non wastewaters 

The  Agency  is  also  promulgating 
concentration-based  treatment  standards 
for  TC  organic  constituents  in 
nonwastewaters.  that  are  identical  to  the 
levels  promulgated  as  UTS  in  a  sefwrate 
section  of  this  preamble.  These 
standards  are  based  on  treatment  data 
that  were  used  to  establish  UTS  for 
these  same  constituents  in  listed  wastes. 
These  standards  are  primarily  based  on 
incineration  data  and  are  presented  at 
the  end  of  this  section. 

EPA  believes  that  a  variety  of 
treatment  technologies,  combustion  and 
non-combustion,  can  achieve  these 
treatment  standards.  EPA  reiterates  that 
any  technology  that  does  not  constitute 
impermissible  dilution  can  be  used  to 
meet  these  concentration  levels. 

BOAT  Standards  for  TC  Organic 
Wastes 

(Nonwastewaters] 


Maximum 

for  any 

Code 

Regulated  constitu- 
ent 

Single  grab 
sample. 

Total  com- 

position 

(mg/kg) 

D018 

Benzene  

10 

D019 

Cartx)n  tetracWorKle 

60 

D020 

Chtordane  

026 

D021 

Chiofobenzene 

6.0 

D022 

Chkyofomi  

6.0 

D023 

o-Cresol  

5.6 

D024 

m-Cfesol  — 

'5.6 

D025 

p-Cresd  „ 

'5.6 

D026 

Cresd 

5.6 

D027 

1 .4-Dehlorobenzene 

6.0 

D028 

1 .2-Dichiofoethane  ... 

60 

D029 

1.1-DicWofoethylene 

6.0 

D030 

2.4-Dinitroto)uene 

140 

003 1 

Heptactikx 

0066 

D031 

HeptacNor  epoxide  .. 

0.066 

D032 

Hexachkxobenzene  . 

10 

D033 

Hexachkxo-i.S-txita- 
cfcene 

56 

D034 

Hexactitoroetnane  ... 

30 

0035 

Methyt  ethyl  ketone  .. 

36 

BOAT  Standards  for  TC  Organic 
Wastes — Continued 

[  Nonwastewaters] 


Maximum 

(Of  any 

Code 

Regulated  constitu- 
ent 

Single  grab 
sample. 

Total  corr^- 

position 

(m9rt<g) 

0036 

Nitrobenzene 

14 

0037 

Pentachkxophenol  ... 

7.4 

0038 

Pyridine  

16 

0039 

Tetrachkxoett>y1ene  . 

6.0 

0040 

Tnchkxoettiylene  

6.0 

0041 

2.4 ,5-TncWorophenol 

7.4 

0042 

2,4 .6-TnchkKophenol 

7.4 

D043 

Vinvl  Ctitonde 

6.0 

'  m-  and  p-cresol  are  regulated  togetfier  as 
tt>e  sum  of  their  concentrations. 

2.  Wastewaters 

The  Agency  is  today  promulgating 
concentration-based  treatment  standards 
for  the  TC  organic  constituents  in 
wastewaters,  that  are  identical  to  the 
levels  promulgated  as  UTS  in  a  separate 
part  of  today's  rule.  These  standards 
were  based  on  existing  treatment  data 
that  were  usf.d  to  establish  UTS  for 
these  same  constituents  in  the  broad 
array  of  listed  wastes.  Today's  standards 
are  based  on  data  representing  a  variety 
of  wastewater  treatment  units  and  are 
presented  at  the  end  of  this  section. 

These  wastewater  treatment  standards 
apply  to  newly  identified  TC 
wastewaters  that  are  managed  in 
systems  other  than  those  regulated 
under  the  CWA.  those  regulated  under 
the  SDWA  that  inject  TC  wastewaters 
into  Class  I  injection  wells,  and  those 
zero  discharge  facilities  that  engage  in 
CWA-equivalent  treatment  prior  to  land 
disposal.  The  treatment  standards 
promulgated  today  for  newly  identified 
TC  organic  (D018-D043)  wastewaters 
require  treatment  to  meet  the  UTS  for 
the  TC  constituent  and  for  the 
underlying  hazardous  constituents  in 
the  TC  waste  as  generated. 

BOAT  Standards  for  TC  Organics 
[Wastewaters] 


Maximum 

Constituent 

for  any 
single  grab 

sample. 
Total  com- 

position 
(mg/i) 

D0i8 — Benzene  

0.14 

0019— Carbon  tetrachtonde 

0.057 

D020-Chtofdane  

0.0033 

D021 — ChkKobenzene  

0.057 

0022— Croorotorm  

0.046 

D023 — o-Cresot 

Oil 

D024— m-Cresol 

0.77 

BOAT  Standards  for  TC 
Organics— Continued 

(Wastewaters] 


Maximum 

for  any 

single  grab 

Constituent 

sample. 

Total  com- 

position 

(mg/l) 

0025— p-Cresd  

0.77 

0026— Cresol  

0.88 

0027- 1.4-Dichlofobenzene  

0.09 

0028— 1 .2-Oichlofoethane  

0.21 

0029— 1.1 -Dichlofoethylene 

0.025 

0030— 2.4-Dinitrotoluene  

0.32 

0031 — Heptachlof  

0  0012 

D031—Heptachlof  epoxide  

0.016 

0032— Hexachlorotjenzene 

0.055 

0033 — Hexachloro-1 ,3-buta- 

diene  

0  055 

0034— Hexachatoroethane  

0.055 

0035— Methyl  ettiyl  ketone  

0.28 

D036— Nitrobenzene  

0.068 

D037— Pentachlorophenol 

0.089 

0038 — Pyndine 

0.014 

0039— Tetrachloroethylene 

0.056 

0040— Tnchloroethylene  

0.054 

0041— 2,4,5-Tnchlorophenol 

0.18 

0042— 2.4. 6-Tnchk5fophenol 

0.035 

D043— Vinyl  Chloride  

0.27 

3.  Radioactive  Mixed  Waste 

Radioactive  mixed  wastes  are  those 
wastes  that  satisfy  the  definition  of 
radioactive  waste  subject  to  the  Atomic 
Energy  Act  (AEA)  that  also  contain 
waste  that  is  either  listed  as  a  hazardous 
waste  in  Subpart  D  of  40  CFR  Part  261. 
or  that  exhibit  any  of  the  hazardous 
waste  characteristics  identified  in 
subpart  C  of  40  CFR  Part  261.  Since  the 
hazardous  portions  of  the  mixed  waste 
are  subject  to  RCRA.  the  land  disposal 
restrictions  apply.  This  means  that  the 
RCRA  hazardous  portion  of  all  mixed 
waste  must  meet  the  appropriate 
treatment  standards  for  all  applicable 
waste  codes  before  land  disposal. 
Therefore,  any  radioactive  waste  mixed 
with  organic  "TC  wastes  that  are 
managed  in  non-CWA/non-CWA- 
equivalent/non-Class  I  SDWA  facilities 
must  meet  the  treatment  standards  being 
promulgated  today  for  the  TC  wa.stes. 

The  standards  that  were  proposed  for 
the  TC  wastes  were  also  proposed  for 
TC  radioactive  mixed  wastes.  Prior  to 
this  proposal,  however,  the  Department 
of  Energy  (DOE)  had  expressed  some 
concerns  about  meeting  certain 
treatment  standards  and  stated  that  they 
were  collecting  data  from  their  facilities 
on  mixed  TC  wastes.  EPA  stated  in  the 
proposed  rule  that,  for  the  most  part,  the 
low  concentrations  of  radioactive 
compounds  should  not  interfere  with 
the  treatability  of  the  hazardous 
constituents  in  the  waste,  and  requested 


data  on  instances  when  the  radioactivity 
prevented  the  waste  from  meeting  the 
LDR  treatment  standard. 

One  commenter  suggested  that  EPA 
postpone  its  decision  on  appropriate 
methods  for  treating  mixed  waste  until 
information  currently  being  collected 
profiling  commercially  generated  low- 
level  radioactive  mixed  waste  has  been 
submitted  and  reviewed  hy  EPA.  This 
commenter  claimed  that  the  results  of 
this  profile  contradict  EPA's  statement 
that  radioactive  material  concentrations 
in  mixed  waste  are  low  and  should  not 
interfere  with  the  treatment  of  the 
mixed  waste.  Another  commenter 
expressed  the  belief  that  the  presence  of 
radioactive  components  within  the 
limits  of  operator  exposure  and  safety 
should  not  interfere  with  the  treatment 
of  hazardous  constituents  in  waste. 

Neither  commenter  submitted  any 
data  or  other  supporting  information  to 
substantiate  their  assertions  regarding 
the  treatability  of  radioactive  mixed 
waste;  therefore,  EPA  has  decided  to 
promulgate  the  standards  for  newly 
identified  TC  radioactive  mixed  wastes 
as  proposed.  However,  if  data  is 
submitted  to  EPA  indicating  that  the 
presence  of  radioactive  components 
prevents  a  waste  from  meeting  the  LDR 
treatment  standards,  the  Agency  will 
evaluate  the  data  and  amend  the 
standards  as  appropriate.  The  Agency's 
variance  provisions  of  40  CFR  268.44 
can  also  be  used  to  obtain  alternate 
limits  in  the  meantime. 

D.  Treatment  Standards  for  Pesticide 
Wastes  Exhibiting  the  Toxicity 
Characteristic 

D012— Endrin 
DO  13— Lindane 
D014 — Methoxychlor 
DO  15 — Toxaphene 
D016— 2.4-D 
D017— 2,4,5-TP(SiIvex) 

The  Agency  is  promulgating  treatment 
standards  for  these  wastes  essentially  as 
proposed  with  the  additional 
requirement  that  underlying  hazardous 
constituents  be  treated  in 
nonwastewater  forms  of  these  wastes. 
Today's  standards  apply  to  all  D012- 
D017  wastes  managed  in  non-CWA/non- 
CWA-equivalent/non-Class  I  injection 
well  waste  management  facilities.  These 
are  the  toxic  pesticide  wastes  which  are 
identified  as  toxic  follovdng  application 
of  the  TCLP.  The  TCLP  is  more  sensitive 
than  the  EP  analysis,  possibly  bringing 
more  wastes  into  the  toxicity 
characteristic  category  than  did  the  EP. 

1.  Newly  Identified  Pesticide 
Nonwastewaters 

EPA  is  today  regulating  newly 
identified  D012-D017  nonwastewaters 


plus  D012-D017  nonwastewaters 
regulated  earlier  in  the  Third  Third  rule. 
Treatment  standards  for  both  sets  of 
D012-D017  nonwastewaters  include  the 
UTS  value  for  the  TC  constituents  plus 
UTS  values  for  underlying  hazardous 
constituents.  The  changes  between  the 
Third  Third  standards  and  today's  rule 
are  that  the  numerical  value  of  the 
toxaphene  nonwastewater  standard  rises 
from  1.3  to  2.6  and  the  standard  for 
D013,  lindane,  incorporates  numbers  for 
the  four  BHC  isomers.  (It  should  be 
noted  that  EPA  determined  that  the 
amount  of  D012-D017  waste  subject  to 
the  treatment  standards  is  very  small.  55 
FR  at  22634,  22646.  Based  on  this 
determination,  it  is  very  unlikely  that 
newly  identified  D012-D017  are  being 
generated.) 

Today's  rule  also  prohibits  dilution  of 
D012-D017  nonwastewaters  injected 
into  Class  I  deep  injection  wells. 
Consequently,  these  pesticide  wastes 
must  be  treated  to  meet  the  treatment 
standards  before  they  can  permissibly 
be  injected  into  such  units,  unless  that 
unit  has  been  granted  a  no-migration 
determination.  Section  VIII  of  this 
preamble  discusses  this  and  other 
deepwell  injection  issues  presented  in 
today's  rule  in  more  detail. 

BOAT  Standards  for  Pesticides 

[Nonwastewaters] 


Code 

Regulated 

constituent 

Maximum 
fof  any 

single  grab 
sample. 

Total  com- 
position 
(mg/kg) 

0012 
0012 
O013 

Endrin 

Endrin  akJehyde 

alpha-BHC  

0.13 
0.13 
0.066 

0013 

beta-BHC  

0066 

0013 
0013 

gamma-BHC  

detta-BHC  

0.066 
0.066 

0014 
O015 
D016 

Methoxychtor 

Toxaphene  

2.4-0  

018 
26 
10 

D017 

2.4.5-TP  (Silvex)  

7.9 

2.  Pesticide  Wastewaters 

EPA  set  treatment  standards 
expressed  as  required  methods  of 
treatment  for  the  EP  toxic  pesticide 
wastewaters  in  the  Third  "Third  final 
rule  (55  FR  22554).  Today's  rule  extends 
these  treatment  standards  to  those 
fiesticide  wastewaters  covered  in 
today's  rule.  (See  268.40) 
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E.  Exemptions  for  De  Minimis  Losses  of 
Commercial  Chemical  Product  or 
Chemical  Intermediates  That  Exhibit  the 
Toxicity  Chnmctenatic  (TO.  and  for  TC 
Lnbomtory  Wastes  Discharged  to  C\VA 
Wastewater  Treatment  Systems 

In  the  Interim  Final  Rule  published 
May  24. 1993,  EPA  established  de 
minimis  exemptions  for  commercial 
chemical  pro<luct  or  chemical 
intermediates  that  are  ignitablo  or 
corrosive  hazardous  wastes  and  that 
contained  underlying  hazardous 
constituents  (58  FR  29875).  The  Agency 
propased  in  Phase  II  to  extend  the 
exemptions  in  40  CFR  268.1  to 
commennal  chemical  products  or 
chemical  intermediates  that  are  TC 
organic  wastes  when  disposed  (58  FR 
48118).  Commenters  expressed  support 
for  this  approach 

This  action  is  necessary  to  avoid 
situations  where  minor  leaks  of  organic 
TC  commercial  chemical  producis  or 
chemical  intermediates  to  a  wastewater 
treatment  system  would  potentially 
trigger  all  of  the  potential  con.sequences 
of  treating  all  underlying  hazardous 
constituents  that  might  be  in  the  waste. 
As  EPA  noted  in  originally  determining 
that  the  mixture  rule  should  not  apply 
in  such  situations,  such  small  losses  are 
as  a  practical  matter  unavoidable: 
responsible  management  involves 
channeling  these  minor  losses  to  a 
centralized  wastewater  treatment 
system.  In  addition,  there  is  a  natural 
incentive  to  minimize  the  losses 
because  the  materials  would  otherwi.se 
be  commercial  chemical  products  or 
intermediates  (46  FR  56583.  Nov.  17, 
1981).  Moreover,  allowing  de  minimis 
losses  of  TC  materials  to  trigger  all  of 
the  LDR  treatment  con.sequences  would 
Ihj  anornalousiy  stringent  because  de 
minimis  losses  of  listed  wastes  (i.e.,  the 
commercial  chemical  products  listed  in 
^  261.33),  which  tend  to  be  more 
concentr.ited  (see  generally  58  FR  at 
29875).  would  not  be  regulflled  bw.nuse 
of  the  exception  to  the  mixture  rule 
found  at  tj  261. 3(a)(iv)(D). 

This  same  type  of  exception  is  needed 
for  TC  Idboratorv  wast»?s  that  are 
commingled  with  other  plant 
wa.stewaters  under  designnted 
circumstances;  TC  laboratory  wastes 
containing  underlying  hazardous 
(  onsiitiients  from  Inboratorv  operations, 
that  are  mixed  with  other  plant 
wastewaters  at  facilities  whose  ultimate 
discharge  is  subi«H;t  to  regulation  under 
the  CWA  (including  wastewaters  at 
facilities  which  have  eliminated  the 
dis<;hnr^,e  of  wastewater),  provided  that 
the  annualized  flow  of  laboratory 
vva.stuwater  into  the  facility's  beadvvork 
•loes  not  exceed  one  part  per  million 


(the  tame  condition  that  applies  to  the 
existing  exemption  in 

§261.3(a)(2)(iv)(E)). 

Thus  de  minimis  losses  of  commercial 
chemical  product  or  chemical 
intermediates  that  are  TC  organic 
wastes,  and  TC  organic  laboratory 
wastes  discharged  to  CWA  wastewater 
treatment  systems,  are  not  subject  to  the 
requirements  of  40  CFR  268.  De  minimis 
losses  are  those  occurring  from  nonnal 
material  handling,  minor  leaks  of 
equipment  tanks  or  containers,  and 
similar  small  but.  for  practical  purposes, 
unavoidable  losses.  See 
§261.3(a)(2)(iv)(D)  and  268.1(e)(4)  as 
promulgated  at  58  FR  29884  (May  24, 
1993).  The  definition  of  de  minimis  loss 
is  the  same  as  EPA  used  in  the  May  24, 
1993  rule.  This  deHnition  mirrors  the 
parallel  language  in  §261.3(a)(iv)(D) 
except  that  it  also  includes  discharges 
from  safety  showers  and  rinsing  and 
cleaning  of  personal  safety  equipment 
and  rinsate  from  empty  containers  or 
from  containers  that  are  rendered  empty 
by  that  rinsing.  When  the  §  268.1(e)(4) 
definition  was  originally  promulgated  in 
the  May  24.  1993  rule,  it  seemed 
unlikely  that  ignitable  or  corrosive 
wastes  would  be  generated  from  safety 
showers  or  rinsate.  The  Agency  believes 
it  is  more  likely  that  TC  wa.stes  could  be 
generated  in  such  a  manner,  therefore, 
the  definition  is  being  expanded  to 
include  this  language  in  this  rule. 

EPA  also  notes  that  the  characteristic 
commercial  chemical  products 
exempted  under  this  rule  and  the  May. 
1993  rule  are  not  limited  to  products  in 
which  a  particular  chemical  is  "the 
commercially  pure  grade  of  the 
chemical,  any  technit;al  grades  of  the 
chemical,  and  all  formulations  in  which 
the  chemical  is  the  sole  active 
ingredie.it."  (See  §  261.33(d)  comment). 
Rather,  the  exemption  extends  to  de 
minimis  losses  (as  defined)  of  in-process 
materials  such  as  intermediates  and 
materials  that  would  be  products  if  they 
were  not  inadvertently  discarded.  55  FR 
at  2869  (Jan.  31,  1991).  The  citation  in 
the  comment  to  §  261.33(d),  quoted 
above,  is  necessary  to  define  the  scope 
of  the  listing,  but  as  ju.st  explained,  does 
not  apply  to  lo5«es  of  characteristic 
materials. 


V.  Treatment  Standards  for  Newly 
Listed  Wastes 

A.  Treatment  Standards  for  Coke  By- 
product Production  Wastes 

K141 — Process  residues  from  the  recovery  of 
coal  tar,  including  but  not  limited  to  tar 
collecting  sump  residues  from  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
from  coal.  This  listing  does  not  include 
K087,  decanter  tank  tar  sludge  from 
cokmg  ojjemtions. 

K142 — Tar  storage  tank  residues  from  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
from  coal. 

K143 — Process  residues  from  the  recovery  of 
light  oil,  including  but  not  limited  to 
those  generated  in  stills,  decanters,  and 
wash  oil  recovery  units  from  the 
recovery  of  coke  by-products  produced 
from  coal. 

K144 — WHStewater  treatment  sludges  from 
light  oil  refining,  including  but  not 
limited  to  intercepting  or  contamination 
sump  sludges  from  the  recovery  of  coke 
b>'-products  produced  from  coal. 

K145 — Residues  from  naphthalene  collection 
and  rccoN'ery  operations  from  the 
recovery  of  coke  by-products  produced 
from  coal. 

K147 — Tar  storage  tank  residues  from  coal  tar 
refining. 

K148 — Residues  from  coal  tar  distillation, 
including  but  not  limited  to  still 
bottoms. 

EPA  is  promulgating  the  treatment 
standards  that  were  proposed  for  coke 
by-product  production  wastes.  These 
treatment  standai;ds  also  apply  to  soil 
and  debris  contaminated  with  these 
wastes,  although  a  variance  process  is 
available  for  such  soils  (see  discussion 
on  variances  in  the  Background  section 
of  this  rule  under  the  heading  "E. 
Treatment  Standards  for  Hazardous 
Soil").  The  preamble  of  the  propo.sed 
rule  describes  the  generation  and 
characteristics  of  tiie  newly  listed 
wastes  in  greater  detail  (58  FR  48119). 
Today's  standards  are  concentration- 
based  limits  for  wastewaters  and 
nonwastewaters,  numerically  identical 
to  the  UTS  promulgated  elsewhere  in 
this  rule  for  the  nine  constituents 
riJgulated  in  these  wastes. 

The  American  Coke  and  Coal 
Chemicals  Institute  requested  that  EPA 
allow  the  use  of  these  wa.'ites  as  fuels  in 
blast  furnaces  and  other  applications 
where  coke,  coal  and  coal  tar  are  used 
as  fuels.  The  commenters  were 
requesting  EPA  to  extend  the  existing 
rec>'cling  exclusion — whidi  allows 
these  wastes  to  bo  combined  with  coal 
feedstock  residue  as  it  is  charged  to  the 
coke  oven,  added  to  the  coal  recovery 
process  or  mixed  with  coal  tar  before 
this  coal  tar  is  sold  as  a  produci  or 
further  refined.  Extending  this  exclusion 


is  beyond  the  scope  of  this  regulation; 
it  was  not  included  in  the  September 
proposal  as  an  option  for  managing 
these  wastes.  The  Definition  of  Solid 
Waste  Task  Force  is  examining  the 
broad  range  of  these  types  of  issues. 

The  other  comments  received 
concerning  the  proposed  treatment 
standards  for  coke  products'  wastes 
came  from  the  waste  treatment  industry. 
Several  waste  treatment  companies 
supported  applying  universal  standards 


to  these  waste  streams  and  the  UTS 
concept  in  general.  However,  one 
commenter  provided  data  in  support  of 
extending  the  standards  originally 
applied  to  K087  to  these  wastes.  EPA 
evaluated  these  data  but  found  no 
reason  not  to  apply  UTS  to  these  wastes. 
EPA's  evaluation  of  these  data  is 
presented  in  the  Background  Document 
for  these  wastes.  In  separate  comments, 
two  waste  treatment  companies  objected 
to  the  benzene  nonwastewater  standards 


as  unnecessarily  high  and  pointed  out 
that  their  facilities  could  achieve 
benzene  limits  below  that  proposed  in 
the  UTS.  EPA  does  not  believe  these 
data  really  reflect  better  treatment. 
Rather,  the  commenters  appear  to  have 
generated  a  waste  matrix  in  which 
benzene  is  detectable  at  lower  levels. 
EPA  is  promulgating  the  benzene 
nonwastewater  standard  as  proposed, 
believing  that  it  reflects  an  appropriate 
and  broader  assessment  of  benzene 
detection  limits  in  combustion  residues. 


BOAT  Standards  for  K141,  K142.  K143.  K144.  K145.  K147,  and  K148 

[Nonwastewaters) 


Constituent 


Benzene  

Benz(a)anthracene 

Benzo(a)pyrene 

Benzo(b)fluoranthene  ... 
Benzo(k)fluoranttiene  ... 

Chrysene  

Dibenz(a,h)anthracene  . 
lndeno(1 ,2,3-cd)pyrene 
Naphthalene 


Maximum 
for  any 

single  grab 
sample. 

Total  com- 
position 
(mg/kg) 


10 
3.4 
3.4 
'6.8 
'6.8 
3.4 
8.2 
3.4 
5.6 


Constituents  regulated  for  waste  codes 


K141 


X 
X 
X 
X 
X 
X 
X 
X 


K142 


X 
X 
X 
X 
X 
X 
X 
X 


K143 


X 

X 
X 
X 
X 
X 


K144 


X 
X 
X 
X 
X 
X 
X 


K145 


X 
X 
X 


X 
X 


K147 


X 
X 
X 
X 
X 
X 
X 
X 


'  This  standard  represents  the  sum  of  ttie  concentrations  for  each  of  this  pair  of  constituents. 

BOAT  Standards  for  K141.  K142,  K143,  K144.  K145.  K147,  and  K148 

[Wastewaters] 


Constituent 


Benzene  

Benz(a)anthracene 

Benzo(a)pyrene 

Benzo(b)fluoranthene  ... 
Benzo(k)fluoranthene  ... 

Chrysene  

Dit)enz(a,h)anttvacene  . 
lndeno(1 ,2,3-cd)pyrene 
Naphthalene 


Maximum 
for  any 

single  grab 
sample. 

Total  com- 
position 
(mg/l) 


0.14 

0.059 

0.061 

'0.11 

'0.11 
0.059 
0.055 
0.0055 
0.059 


Constituents  regulated  for  waste  codes 


K141 


X 
X 
X 
X 
X 
X 
X 
X 


K142 


X 
X 
X 
X 
X 
X 
X 
X 


K143 


X 
X 
X 
X 
X 
X 


K144 


X 
X 
X 
X 
X 
X 
X 


K145 


X 
X 
X 


K147 


X 
X 
X 
X 
X 
X 
X 
X 


'  This  standard  represents  the  sum  of  the  concentrations  for  each  of  this  pair  of  constituents. 


K148 


X 
X 
X 
X 
X 
X 
X 


K148 


X 
X 
X 
X 
X 
X 
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B  Trwifment  Standards  for 
Chlnrotoluene^ 

1^)49 — Distillation  bottom*  from  the 

production  of  alpha  (methyl)  rhlorinatotl 
toluenes,  ring -chlorinated  tuUienes. 
benzoyl  chlorides,  and  compounds  with 
mixtures  of  these  functional  groups 
(This  waste  does  not  include  still 
lx)ttoms  from  the  distillation  of  benzyl 
chloride  ) 

K150— ()n<anic  residuals,  excluding  spent 
carbon  adsorbent,  from  the  spent 
chlorine  gas  and  hydrothloric  acid 
r»><:overv  processes  associated  with  th»- 
production  of  alpha  (methyl)  chlorinatud 
toluenes.  ring<hlorinated  toluenes, 
benzoyl  chlorides,  and  compounds  with 
mixtures  of  these  functional  group* 

K>  51— Wastewater  treatment  sludges. 

excluding  neutralization  and  biological 
•iludgei.  generated  during  the  treatment 
of  wastewaters  from  the  production  of 
alpha  (methyl)  chlorinated  toluenes, 
ring-chlorinated  toluenes,  benzoyl 
chlorides  and  compotinds  with  mixtures 
iif  thfrsf  functional  groups 


EPA  is  promulgating  the  treatment 
standards  that  were  proposed  for 
chlorotoluene  wastes.  The  preamble  of 
the  proposed  rule  describes  the 
generation  and  characteristics  in  greater 
detail  (58  FR  48121).  Today's  standards 
are  concentration-based  limits  for 
wastewaters  and  nonwastewaters, 
numerically  identical  to  the  UTS 
promulgated  elsewhere  in  this  rule  for 
the  thirteen  constituents  regulated  in 
these  wastes. 

Comments  received  concerning  the 
proposed  treatment  standards  for 
chlorotoluene  wastes  came  from  the 
waste  treatment  industry;  they  were 
similar  to  those  received  concerning  the 
treatment  standards  for  coking  wastes. 
Several  waste  treatment  companies 
supported  applying  universal  standards 
to  these  waste  streams  and  the  UTS 
concept  in  general.  Two  waste  treatment 
companies  objected  to  the  benzene 
nonwastewater  standards  as 


unnecessarily  high  and  pointed  out  that 
their  facilities  could  achieve  benzene 
limits  below  that  proposed  in  the  UTS. 
EPA.  however,  believes  that  the  UTS  for 
benzene  nonwastewaters  reflects  an 
appropriate  and  broad  assessment  of 
benzene  detection  levels  in  combustion 
residues. 


BOAT  Standards  for  K149.  K150.  and  K151 

(Nonwastewaters) 


Constituent 


Benzene  

Cartxxi  letract>lond»  

Chlofotorm  

Chtoromethan*  

Ct^kxobenzene 

1 .4-DicMofobenzene 

HexacMorobenzene 

PeotacWofoberuene  

1  ^.4,5-TetrachiofObenzene 
1.1.2.2-TetTachlofoethane  ... 

Tetractiloroettiylene  

1 .2.4-Tr«hlof(*en2ene 

Totuene - 


Maxmrxim 
for  any 

single  grab 
sannfxe 

Total  com- 
position 
(mg/kg) 


Constituents  regulated  (or 
waste  codes 


K149 


10 
60 
60 

30 
6.0 
60 

10 

10 

14 
6.0 
60 

19 

10 


X 
X 
X 
X 
X 
X 
X 


K150 


X 
X 
X 

X 
X 
X 
X 
X 
X 
X 


K151 


X 
X 
X 


X 
X 
X 

X 

X 


BOAT  Standards  for  K149,  K150,  and  K151 

[\A/astewatersl 


Constituent 


Benzene — 

Cartxm  tetracMonde  

Chtofoform  .— .. 

Chkxomethane  

Chlofobenzene »... 

1.4-Dchkxobenzene 

Hexactikxobenzene  

PentacNofObenzefw  

1 .2.4.5-Tetrachlofoberuene 
1.1.2.2-Tetractikxoethane  ... 
I  etracNoroettrylene    


Max>n:x;rr. 
for  any 

single  grab 
sample 

Total  com- 
position 
(mg/1) 


CcntJ:iv.'ents  regulated  for 
waste  codes 


BOAT  Standards  for  K149.  K150,  and  K1 51— Continued 

(Wastewatefs) 


Maximum 
for  any 

single  grab 
sample 

Total  com- 
position 
(mg/1) 

Consrtuents  regulated  for 
waste  codes 

Constituent 

K149 

K150 

K151 

1 ,2.4-TrichlofOben2ene  ..„ „_ _...   

Toluene  .._ .._    

0.055 
0.080 

X 

X 

X 

V  1.  l>ebris  Contaminated  With  \ewly 
Listed  or  Identified  Wastes 

Debris  contamir\ated  with  the 
hazardous  wastes  included  in  today's 
rule  mnst  be  treated  prior  to  land 
disp>osal.  The  hazardous  debris  may  be 
treated  to  meet  the  treatment  standards 
promulgated  today  for  the  constituents 
which  are  contaminating  the  debris,  or 
it  may  be  treated  to  meet  the  alternative 
debris  standards  pnjmulgated  in  the 
LDR  for  Newly  Listed  Wastes  and 
Hazardous  Debris  t57  FR  371P4.  August 
1ft,  1992). 

A.  Debris  Treated  To  Meet  the  Phase  II 
Treatment  Standards 

Debris  that  is  treated  to  meet  the 
treatment  standards  promulgated  in 
today's  rule  for  newly  listed  wastes 
would  remain  subject  to  the  hazardous 
waste  management  regulations  (subtitle 
C)  for  as  long  as  the  debris  "contains" 
the  hazardous  waste  (see  57  FR  37625- 
26.  August  18,  1992).  On  the  other  hand, 
debris  that  is  treated  to  meet  the 
treatment  standards  promulgated  in 
today's  rule  for  newly  identified  TC 
organic  wastes,  including  any 
underl>'ing  hazardous  cx)nstituents  tlie 
generator  reasonably  expects  to  be 
present  in  the  waste,  could  be  disposed 
in  a  nonhazardous  waste  (subtitle  D) 
landfill  because  the  ciiaracteristic 
identifying  the  waste  as  hazardous  is 
removed  through  meeting  the  LDR 
treatment  standard.s. 

B.  Debris  Treated  To  Meet  the 
Ahemattve  Debris  Treatment  Standards 

The  alternative  treatment  staiuiards 
require  the  use  of  specific  technologies 
from  one  or  more  of  the  following 
categories:  extraction  technologies, 
destruction  technologies,  or 
immobilization.  Treatment  must  be 
performed  in  accordance  with  specified 
performance  standaMs  found  in  the 
regulations  at  40  CFR  268.45.  If  one  of 
the  extraction  or  destruction 
technologies  is  used,  and  the  debris 
does  not  display  any  characteristic  of 
hazardous  waste,  then  EPA  would 
consider  the  treated  debris  to  no  loi^r 


contain  hazardous  waste.  Such  treated 
debris  could,  therefore,  be  reused, 
returned  to  Lhe  natural  environment,  or 
disposed  in  a  nonhazardous  waste 
(subtitle  D)  facility.  Nondebris  residuals 
generated  from  the  treatment  of  debris 
contaminated  with  listed  wastes  would 
still  be  hazardous  wastes  by  virtue  of 
the  derived-from  rule  and  would  be 
subject  to  the  hazardous  waste 
management  system,  including  the 
treatment  standards  for  newly  Listed 
wastes  in  today's  rule. 

VJl.  Response  to  Comments  Regarding 
Exclusion  of  Hazardous  Debris  That 
Has  Been  Treated  by  immobilization 
Technologies 

A.  Background 

The  final  Phase  I  Land  Disposal 
Restrictions  (LDR)  rule  promulgated  on 
June  30. 1992  {57  FR  37194.  August  IB. 
1992).  excludes  from  Subtitle  C  control 
hazardous  debris  that  is  treated  using  an 
extraction  or  destruction  technology 
provided  the  treated  debris  meets  tJhe 
performance  standards  specified  in 
§  268.45  Table  1.  Our  basis  for  doing 
this  is  that  the  debris  no  longer  contains 
the  hazardous  waste.  On  the  other  hand, 
hazardous  debris  treated  by  an 
immobilization  technology  is  still 
subject  to  the  hazardous  waste 
regulations  because  the  Agency  has 
insufficient  data  or  information  to 
support  that  such  treated  debris  would 
not  leach  Appendix  VTH  constituents 
over  time  in  a  manner  that  would  be 
protective  to  human  health  and  the 
environment.  In  our  proposal  to  the 
Phase  I  LDR  rule,  the  Agency  solicited 
comment  on  whether  immobilized 
hazardous  debris  should  be  excluded 
from  Subtitle  C  control.  While  the 
Agency  received  favorable  comments  on 
e.xcluding  such  treated  debris  from  the 
hazardous  waste  regulations,  no 
information  or  data  was  provided  to 
support  such  a  position.  Therefore,  the 
final  rule  requires  that  immobilized 
hazardous  debris  coiitinue  to  be 
managed  as  a  hazardous  waste. 

The  Agency  decided  to  revisit  the 
i.ssue  of  whether  immobilized  hazardous 


debris,  if  treated  in  certain  ways  or  is 
treated  to  meet  certain  limits,  .should  be 
excluded  from  Subtitle  C  contra!.  As  « 
result,  since  the  promulgation  of  the 
Phase  1  LDR  rule,  the  Agency  has 
undertaken  a  number  of  activities. 

B.  Roundtabie  Discussion 

In  an  attempt  to  gather  information  on 
the  issue,  the  Apency  sponsored  a 
roundtabie  discussion  on  August  3, 
1992.  Participants  at  the  meeting 
included  persons  who  commented  on 
the  Phase  1  LDR  rule,  debris  treatment 
vendors,  hazardous  waste  treatens  and 
disposers,  state  officials,  and  officials 
from  the  Department  of  Energy  (see 
Docket  for  specific  list  of  attendees). 
Representatives  from  the  environmental 
interest  groups  were  also  invited  but 
were  unable  to  attend.  The  purpose  of 
the  meeting  was  to  gather  information 
and  discuss  various  regulator>' 
approaches  that  would  allow  the 
Agency  to  exclude  immobilized 
hazardous  debris  from  Subtitle  C 
control.  While  no  specific  data  was 
gathered,  there  was  a  general  discussion 
on  the  types  of  standards  that  could  be 
applied  such  as  design  and  operatittg 
standards,  leach  test,  structural  integrity 
test,  permeability  test  for  encapsulating 
material,  so  as  to  exclude  immobilized 
hazardous  debris  from  hazardous  waste 
control.  Additionally,  the  following 
points  were  also  made  by  one  or  more 
participants  at  the  roundtabie. 

•  A  number  of  the  attendees 
indicated  that  even  if  immobilized 
hazardous  debris  were  excluded  from 
hazardous  waste  control,  it  would 
continue  to  be  managed  as  a  hazardous 
waste  due  to  CERCLA  liability  concerns. 

•  There  was  some  question  whether  a 
specific  exclusion  for  immobilized 
hazardous  debris  was  necessar)-  or 
whether  the  Hazardous  Waste 
Identification  Rule  (HWIR)  may  be  a 
riMsre  appropriate  mechanism  for 
addressing  this  issue. 

•  A  representative  from  tlie  glass 
industry'  suggested  that  glass  cullet  and 
vitreous  materials  should  have  a 
separate  treatment  standard.  He 
indicated  that  the  glass  matrix  would 
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not  leach  lead  at  a  higher  rate  than 
would  an  immobilized  product — that  is, 
it  made  little  sense  to  grind  up  the  glass 
material  and  then  to  stabilize  it  when 
the  original  matrix  is  just  as  sound. 

While  no  consensus  was  reached,  the 
following  principles  were  generally 
arrived  at  by  most  of  the  participants  at 
the  meeting. 

Microencapsulation:  Participants  at 
the  meeting  seem  to  believe  that  using 
a  leach  test  may  be  more  appropriate  to 
demonstrate  effective 
microencapsulation  immobilization 
over  an  approach  of  developing  design 
and  operating  standards.  It  was  noted 
that  treatment  of  hazardous  debris  is 
very  waste  and  debris  specific;  if  one 
could  define  design  and  operating 
standards  that  were  generally 
applicable,  they  would  likely  be  too 
burdensome  in  many  cases. 

Macroencapsulation/Sealing;  The 
participants  seem  to  indicate  that  the 
grinding  requirement  in  the  TCLP  leach 
test  made  it  inappropriate  for  predicting 
performance  of  macroencapsulation/ 
sealing  immobilization  technologies. 
These  technologies  rely  on  an 
impermeable  coating  applied  to  the 
outside  of  the  debris.  Rather,  the 
participants  suggested  a  structural  test 
to  determine  whether  the  given  debris/ 
technology  combination  was  sufficient 
to  maintain  the  coating  or  a 
permeability  test  for  the  coating  media. 
While  the  participants  conceptually 
believed  that  such  an  approach  was 
workable,  no  one  was  able  to  suggest  a 
specific  test  or  standard.  In  addition,  it 
was  felt  by  some  of  the  participants  that 
the  development  of  such  a  test  could  be 
difficult  to  develop. 

While  no  data  or  information  was 
provided  at  the  meeting,  it  was 
indicated  that  if  such  information  was 
submitted  to  the  Agency,  the  Agency 
would  consider  such  information  in 
making  its  decision. 

C.  EPA  Investigations 

In  addition  to  the  above  roundtable 
discussions,  EPA  has  also  been 
reviewing  the  literature  and  talking  to 
vendors  in  an  effort  to  obtain  sufficient 
information  on  how  to  propose 
standards  that  could  allow  the  exclusion 
ol  immobilized  hazardous  debris.  At  the 
time  the  Phase  II  LDR  rule  was 
proposed,  no  useful  insights  had  been 
gained  on  how  to  specify  design  and 
operating  standards  that  would  ensure 
that  immobilized  hazardous  debris  was 
nonhazardous:  the  reason  for  this  was 
the  paucity  of  experience  in 
immobilizing  hazardous  debris. 
Nevertheless,  the  Agency  expressed 
interest  m  pursumg  this  .irt*a  and 


specifically  sought  assistance  from  the 
regulated  community  on  this  issue. 

D.  Specific  Questions  for  Which 
Comments  Were  Solicited 

While  the  Agency  had  a  better  sense 
of  the  types  of  standards  that  may  be 
appropriate  for  excluding  immobilized 
hazardous  debris  from  Subtitle  C  control 
at  the  time  of  the  Phase  II  proposal,  the 
Agency  still  did  not  have  the  data  to 
propose  specific  exclusions.  For 
microencapsulation  in  particular,  if  a 
leach  test  were  the  most  appropriate 
mechanism  for  determining  whether 
such  treated  debris  is  nonhazardous,  the 
Agency  expressed  the  belief  that  HWIR 
may  be  the  most  appropriate  rulemaking 
to  address  this  issue.  The  Agency  had  a 
series  of  studies  underway,  was 
evaluating  comments,  but  was  not  in  a 
position  to  determine  what  such  levels 
were  at  that  time.  With  respect  to 
macroencapsulat  ion/sea  ling,  additional 
data  or  information  needed  to  be 
gathered  before  the  Agency  would  be  in 
a  position  to  exclude  this  type  of 
immobilized  hazardous  debris.  To  assist 
the  Agency  in  this  effort,  we  specifically 
solicited  comment  on  the  following 
questions: 

Microencapsulation: 

•  Is  the  use  of  a  leach  test  for 
excluding  immobilized  hazardous 
debris  more  appropriate  than 
specification  of  design  and  operating 
standards? 

•  Is  exclusion  of  immobilized 
hazardous  debris  using  design  and 
operating  standards  workable? 

Macroencapsulation/Sealing: 

•  What  type  of  structural  or  other  test 
could  be  used? 

•  What  type  of  criteria  should  be 
applied  in  determining  whether  such 
debris  is  nonhazardous? 

The  Agency  is  also  considering 
allowing  stabilization  for  soils 
containing  low  levels  of  organic 
constituents,  and  solicited  comment  on 
whether  similar  stabilization  techniques 
or  tests  to  ensure  the  effectiveness  of 
such  stabilization  would  be  appropriate 
for  excluding  debris  from  Subtitle  C 
control. 

In  addition,  the  Agency  specifically 
solicited  comment  on  any  available  data 
or  information  to  demonstrate  that 
immobilized  hazardous  debris  (if  treated 
properly)  would  not  pose  a  substantial 
hazard  to  human  health  and  the 
environment,  stating  that  if  such 
information  were  submitted  to  the 
Agency,  the  Agency  would  exclude 
such  debris  from  Subtitle  C  control. 

E.  Comments  Received  and  Conclusions 

Microencapsulation:  One  commenter 
stated  that  spe<.ifying  design  and 


operating  standards  is  appropriate  for 
excluding  immobilized  hazardous 
debris  from  subtitle  C,  asserting  that 
nothing  is  gained  in  p)erforming  a  leach 
test  on  hazardous  debris.  Other 
commenters  suggested  that  EPA 
consider  a  combination  of  a  structural 
test  combined  with  a  leaching  test 
conducted  on  a  representative  intact 
sample  of  the  encapsulated  waste.  None 
of  these  commenters  submitted  any 
supporting  information  to  substantiate 
these  conflicting  claims.  However,  the 
commenters  did  agree  that  if  a  leach  test 
is  used,  the  TCLP  as  it  is  now  defined 
is  inappropriate  for  immobilized  debris. 

Macroencapsulation/Sealing:  Several 
commenters  claimed  that  the  TCLP  test 
is  inappropriate  for  immobilized 
material  because  the  size  reduction 
required  by  the  test  protocol  destroys 
the  encapsulant,  thereby  defeating  the 
purpose  of  the  technology.  These 
commenters  suggested  that  EPA  instead 
consider  a  combination  of  a  structural 
test  (a  50  psi  standard  was  suggested) 
combined  with  a  leaching  test 
conducted  on  a  representative  intact 
sample  of  the  encapsulated  waste.  These 
commenters  did  not  submit  any  data  to 
verify  that  a  50  psi  standard  would 
insure  the  integrity  of  the  immobilized 
waste,  and  although  some  commenters 
recommended  that  a  new  leach  test 
protocol  be  developed,  they  did  not 
suggest  any  specific  protocols  for  a 
leach  test  on  the  intact  debris  waste. 

Exclusion  of  Immobilized  Debris  from 
Subtitle  C  Regulation:  Several 
commenters  maintained  that  debris 
treated  with  an  immobilization 
technology  should  be  excluded  from 
Subtitle  C  regulation.  However,  these 
commenters  did  not  submit  any 
supporting  data  to  verify  this  claim. 

Two  commenters  claimed  that  a 
careful  reading  of  40  CFR  268.7(b) 
indicates  that  waste  which  is  treated 
using  a  specified  treatment  technology 
is  not  subject  to  further  testing  to  exit 
Subtitle  C  and  claimed  that  the  rules  for 
debris  treated  in  accordance  with  the 
alternative  treatment  standards 
specified  in  40  CFR  268.45  should  be 
the  same.  Their  interpretation  of  this 
section  of  the  CFR  is  incorrect.  With 
regard  to  wastes  for  which  technologies 
have  been  specified  as  the  treatment 
standard,  40  CFR  268.7(b)  contains  the 
wording  of  the  certification  staling  that 
the  waste  has  been  treated  in 
accordance  with  §  268.42;  this 
certification  must  be  signed  before  the 
waste  may  be  land  disposed.  40  CFR 
268.7(b)  does  not  say  that  this  waste  is 
no  longer  subject  to  subtitle  C 
regulation. 

One  commenter  suggested  that,  at  a 
minimum.  EPA  should  establish  healtii 


based  numerical  standards  for  exclusion 
of  hazardous  debris  from  subtitle  C 
This  commenter  made  no  suggestion  as 
to  what  test  method  should  be  used.  The 
issue  of  basing  LDR  standards  on  the 
basis  of  risk  rather  than  technology 
performance  is  addressed  in  Section  III 
A  2  a  of  this  rule.  "Risk-based  Universal 
Treatment  Standards." 

Finally,  one  commenter  suggested 
that  EPA  allow  the  use  of  stainless  steel 
as  an  encapsulant.  claiming  that  its 
performance  would  be  sup>erior  to  that 
of  other  encapsulants,  such  as 
polymeric  organics.  which  allegedly  fail 
due  to  the  radiation  effects  to  their 
chemical  bonds. 

Conclusions:  Although  commenters 
were  in  general  agreement  on  a  number 
of  issues  (e.g.  inappropriateness  of  the 
TCLP  for  debris,  use  of  a  50  psi 
structural  test  as  a  performance 
standard,  use  of  a  teach  test  performed 
on  intact  debris),  no  supporting  data  or 
other  information  was  submitted  to 
support  their  claims  and  requests. 
Therefore,  the  Agency  is  not 
promulgating  any  modifications  to  the 
debris  rule  at  this  time.  The  Agency  is 
evaluating  exclusions  as  part  of  the 
HWIR  process  and  will  reassess 
appropriate  action  on  debris  if  HWIR 
does  not  adequately  address  debris. 

VIII.  Deep  Well  Injection  Issues 

A.  Prohibition  of  Dilution  of  High  TOC 
Ignitable  and  of  TC  Pesticide  Wastes 
Injected  Into  Class  I  Deep  Wells 

Today's  rule  prohibits  the  disposal  of 
two  types  of  waste  into  deep-well 
injection  via  Class  I  Underground 
Injection  Control  (UlC)  wells  unless  the 
wastes  first  meet  the  land  disposal 
restrictions  promulgated  in  today's  nile 
for  these  wastes,  or  the  wastes  are 
injected  into  a  well  that  is  subject  to  a 
no-migration  determination.  Tbose 
wastes  are  nonwastewaters  exhibiting 
the  characteristic  of  ignitability  at  the 
point  of  generation  and  containing 
greater  than  10  percent  Total  Organic 
Carbon  ("high  TOC  ignitable  liquids 
subcategory  ")  and  also  TC  toxic 
halogenated  pesticide  wastes  (D0l2~ 
D017).  Thus,  EPA  is  promulgating,  as 
proposed,  regulations  excluding  these 
two  wastes  from  the  portion  of  the  rule 
at  40  CFR  2G8.1(c)(3j  that  allows  a  waste 
to  be  injected  into  a  Cla.ss  I  deep 
injection  well  if  the  waste  no  longer 
exhibits  a  characteristic  at  the  point  of 
injection.  Today's  rule  also  includes  a 
one-year  capacity  variance  for  these 
injected  waste  streams. 

For  DOOl  High  TOC  ignitables.  the 
treatment  standard  is  expressed  as 
methods  of  tre.atment  that  must  be  used 
prior  to  land  disposal:  combustiuu  (i.e. 


incineration  or  fuel  substitution)  or 
recovery  of  organics.  The  preamble  to 
the  proposed  rule  stated  that  high  TOC 
ignitable  nonwastewaters  contain  high 
concentrations  of  organics  that  can 
either  be  recovered  directly  for  reuse,  or 
can  be  burned  in  combustion  devices. 
These  wastes  are  not  injected  in 
significant  volumes,  so  that  redirecticm 
of  the  wastes  to  treatment  technologies 
will  not  have  significant  impaci  on  well 
operators.  58  FR  48118-48119.  EPA 
received  no  information  to  the  contrary 
from  commenters. 

The  treatment  standards  for  TC 
pesticide  wastewaters  are  also  expressed 
as  methods  of  treatment:  biodegradation 
or  incineration.  On  the  other  hand,  the 
treatment  standards  for  EP  pesticide 
nonwastewaters  are  expressed  as  levels 
that  may  be  achieved  by  using  any 
treatment  technology,  other  than 
impermissible  dilution.  (The  Third 
Third  rule  had  already  disqualified 
these  wastes  from  the  exception  that 
allowed  dilution  of  characteristic  wastes 
that  were  to  be  managed  in  Clean  Water 
Act  treatment  systems  including  surface 
land  disposal  units,  §  268.3(b)  and  55 
FR  22657.) 

As  discussed  at  length  in  the 
preamble  to  the  proposed  rule,  the 
Agency's  initial  reading  of  the  D.C. 
Qrcuit  Court's  decision  is  that  wastes 
that  are  characteristically  hazardous  at 
the  point  of  generation  must  typically  be 
treated  to  destroy  or  remove  hazardous 
constituents  before  land  disposal,  or  be 
disposed  of  in  a  no-migration  unit.  976 
F.2d  at  24.  This  is  certainly  a 
permissible  interj>retation  of  the 
opinion.  Furthermore,  the  decision 
encompasses  underground  injection 
wells,  specifically  Class  I  deep  wells, 
since  they  are  permanent  land  disposal 
units.  976  F.2d  at  25.  Thus,  under  this 
reading  of  the  court's  opinion,  these 
ignitable  and  pesticide  wastes  would 
have  to  be  treated  to  remove  hazardous 
constituents  before  injection. 

EPA's  decision  to  prohibit  injection  of 
these  imtreated  wastes,  however,  is 
based  not  only  on  its  initial 
interpretation  of  the  Chemical  Waste 
Management  opinion  (which,  as  noted 
below,  may  still  evolve),  but  also  on  the 
particular  wastes  involved  here.  The 
wastes  at  issue  are  ignitable  wastes  with 
potentially  very  high  concentrations  of 
hazardous  constituents,  and  pesticide 
wastes  containing  very  toxic 
constituents. 

Treatment  is  also  war.»3nted  to  reduce 
the  amounts  of  these  toxic  wastes  being 
land  disposed.  RCRA  section  1003(a)(6) 
(".statutory  goal  of  minimizing  the  .  .  . 
land  disposal  of  hazardous  waste  by 
encouraging  .  .  .  properly  conducted 
recycling  and  reuse,  and  treatment"); 


Steel  Manufacturers'  Association  v. 

EPA F.3d (D.C.  Or.  July 

9, 1994)  ("We  conclude  that  minimizir^ 
the  overall  volume  of  slag  that  is  to  be 
disposed  is  by  itself,  a  sufficient 
justification  for  the  zinc  treatment 
standard  . .  .*)  (slip  op.  at  13).  Finally, 
only  small  volumes  of  these  wastes  are 
injected,  and  segregation  of  the  wast«>s 
should  not  prove  to  be  unduly  difficult. 
For  all  of  these  reasons,  the  Agency 
believes  it  appropriate  to  prohibit 
injection  of  these  wastes  at  this  time, 
xmless  the  wastes  are  treated  to  satisfy 
section  3004(m)  or  are  disposed  in  a  no- 
migration  unit.  In  this  regard,  the 
Agency  emphasizes  that  no-migration 
petitions  for  Class  I  nonhazardous  wells 
receiving  decharaaerized  wastes  may  be 
submitted  to  EPA  or  the  Authorized 
States  for  evaluation  at  this  time.  The 
petitions  may  encompass  not  only  the 
pesticide  and  high-TOC  ignitable  wastes 
prohibited  in  this  rule,  but  other  types 
of  decharacterized  wastes  (which  are 
not  yet  prohibited  but  are  scheduled  to 
be  addressed  in  Phase  III)  as  wrell. 

Most  comments  to  the  proposed  rule 
requested  independent  consideration  of 
Class  I  injection  wells,  because  they 
believed  that  underground  injection 
differs  from  other  forms  of  land 
disposal,  such  as  landfills  and 
impoundments.  Other  comments 
questioned  EPA's  interpretation  of  the 
Third  Third  court  decision  and  the 
Agency's  belief  that  treatment  of  these 
waste  streams  should  be  the  preferred 
management  approach  for  them.  These 
commenters  indicated  that  aggregation 
of  waste  streams  meets  the  minimize 
threat  standard  and  expressed  their 
opinion  that  segregition  of  these  wastes 
for  treatment  poses  substantial  risks  to 
the  environment  and  that  underground 
injection  is  an  inherently  safer  waste 
management  practice.  The  Agency 
intends  to  consider  all  the  above 
arguments  (e.g.,  risks  posed  by  wastes 
going  to  deep  wbH  injection)  in  the 
identification  of  altemati\'es  for  land 
disposal  standards.  The  .\gency  will 
continue  to  investigate  any  and  all 
information  received  concerning  these 
comments,  and  intends  to  address  land 
disposjl  standards  for  underground 
injection  of  characteristic  wastes  in  a 
comprehensive  manner  in  the  Phase  III 
rulemaking.  Until  these  treatment 
standards  become  effective  one  year 
from  the  date  of  publication  of  this  rule, 
they  may  continue  to  be  injected  into 
Class  1  injection  wells  without  prior 
treatment. 
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a  Request  for  Comment  on  Petition 
From  Chemical  Manufacturer's 
Association  Rt^arding  Deep  Well 
Injection  of  Ignitable  and  Corrosive 
Characteristic  Wastes 

The  proposed  rule  solicited  comments 
on  a  request  from  the  Chemical 
Manufacturer's  Association  (CMA)  that 
EPA  develop  separate  treatment 
standards  intended  for  those  wastes 
disposed  in  Class  I  deep  injection  wells. 
CMA  requested  a  separate  set  of 
treatment  standards  for  ignitablo  and 
corrosive  wastes  managed  by  deep  well 
injection  that,  in  view  of  the  unique 
circumstances  of  deep  well  inje<;lion. 
meet  the  statutory  "minimize  threats" 
standard.  Many  comments  received  by 
EPA  urged  the  Agency  to  develop  so- 
called  UlC-specific  trt»atmont  standards 
in  light  of  this  petition.  However.  EPA 
received  virtually  no  technical 
information  to  support  these  comments. 

Therefore,  the  Agency  is  not  issuing  a 
final  response  to  CMA's  request  in 
today's  rule.  EPA  continues  to  solicit 
information  ne<.essary  to  enable  EPA  to 
act  on  this  petition  in  the  future.  These 
requests  are  documented  in  the 
rulemaking  docket  for  today's  rule.  In 
particular,  the  Agency  particularly 
requests  data  concerning  waste 
volumes,  waste  transport.  in|e<;tion 
system  integrity  or  the  fate  of  disposed 
pollutants  tbroughout  the  course  of  the 
injection  procedure. 

IX.  Modirications  to  Hazardous  Waste 
Recychng  Regulations 

A  Introduction 

Today's  rulemaking  finalizes  the 
proposed  changes  to  the  hazardous 
waste  recycling  regulations,  thus 
slightly  broadening  the  scope  of  an 
existing  exclusion  (and  related 
variance).  This  modification  of  the 
regulatory  framework  will  allow  for 
environmentally  beneficial  re<.yclingto 
occur  without  unnecessary  regulatory 
consequences. 

EPA  wishes  to  note  that  t'  "S 

to  the  definition  of  solid  w. I  .; 

promulgated  today  are  narrow  in  scope 
and  will  have  minor  impact  A  more 
broad-ranged  evaluation  of  the 
regulations  applicable  to  the  re<.ycling 
of  hazardous  waste  is  being  conducted 
by  EPAs  Definition  of  Solid  Waste  Task 
Forte.  This  Task  Fon;e  has  been 
administering  a  public  dialogue  process 
to  examine  the  overall  impacts  of  the 
RCRA  program  on  recycling,  and  will 
consider  broader  changes  to  the 
definition  of  solid  waste  as  part  of  that 
prw^ess. 


B.  Modification  of  the  Existing  "Closed- 
loop"  Recycling  Exclusion  and  Related 
Case-specific  Variance 

1.  "Closed-loop"  Recycling  Exclusion 
and  Related  Variance 

In  the  January  4.  1985  final  nile.  the 
Agency  promulgated  an  exclusion  from 
the  definition  of  solid  waste  at 
S261.2(e)(l)(iii)  for  secondary  materials 
that  are  recycled  in  a  "closed-loop," 
(i.e.,  returned  to  the  original  production 
prtxress  in  which  the  material  was 
generated  (see  preamble  discussion  at 
50  FR  639)).  To  be  considered  such  a 
"closed-loop"  process,  three  conditions 
must  be  met.  First,  the  secondary 
material  must  be  returned  to  the  original 
process  without  undergoing  significant 
alteration  or  reprocessing  (i  e.,  it  must 
be  returned  without  first  being 
reclaimed.  See  261.2(e)(3)  and  Table  1). 
Second,  the  production  process  to 
which  the  unreclaimed  materials  is 
returned  must  be  a  primary  production 
process  (i.e..  a  process  that  uses  raw 
materials  as  the  majority  of  its 
feed.stock,  as  opposed  to  a  secondary 
process  that  uses  spent  materials  or 
scrap  metal  as  the  majority  of  its 
feedstock).  And  third,  the  secondary' 
material  must  be  returned  as  a  feedstock 
to  the  original  production  process  and 
must  be  recycled  as  part  of  that  process 
(as  opposed  to  an  anullary  pro<.ess  such 
as  degreasing).  EPA  believes  that  these 
conditions  characterize  a  material  that  is 
part  of  an  on-going  production  process, 
and  as  such,  the  management  of  the 
material  should  not  be  characterized  as 
waste  management  (i  e  .  the  material  is 
not  part  of  the  waste  management 
problem). 

Today's  action  addresses  the  second 
condition — that  the  production  process 
to  which  a  secondary  material  is 
returned  be  a  primary  process.  This 
condition  was  part  of  the  original 
exclusion  due  to  considerations 
regarding  jurisdiction,  as  it  was 
understood  in  1985,  rather  than  to  an 
evaluation  of  the  potential  impacts  on 
the  environment  from  such  "closed- 
loop  "  recycling  involving  secondary 
processes.  This  condition  thus  was 
established  without  a  consideration  of 
whether  such  se«:ondary  materials 
would  be  part  of  the  waste  management 
problem.  By  definition,  a  secondary 
process  uses  waste  materials  as  its 
principal  feedstock.  The  Agency 
therefore  concluded  that  the  process 
residue,  which  is  returned  to  the 
original  process  as  a  substitute  for 
feedstock  that  is  itself  waste,  is  no  less 
a  waste  than  the  waste  material 
originally  introduced  (see  50  FR  639). 
(The  Agency  notes  that  with  few 
exceptions,  this  condition  has  no  actual 


impact  on  the  recycling  of  residues  from 
secondary  processes  because  such 
residues  that  exhibit  a  characteristic  of 
hazardous  waste  (i.e..  characteristic  by- 
products and  sludges)  are  likewise 
excluded  from  the  definition  of  solid 
waste  if  reclaimed.) 

Although  the  Agency  continues  to 
believe  that  the  jurisdictional  logic 
behind  this  condition  is  sound,  the 
judicial  opinions  regarding  RCRA 
jurisdiction  allow  more  weight  to  be 
given  to  environmental  considerations. 
API  V.  EPA  (API).  906  F.2d  at  740-41; 
AMCv.  EPA  lAMCII).  907  F.2d  1179. 
1186  (DC.  Cir.  1990).  Thus,  EPA  has 
reevaluated  this  condition  of  the 
exclusion  from  the  definition  of  solid 
waste  due  to  its  impact  on  the  recycling 
of  residues  from  secondary  processes,  in 
particular  secondary  lead  smelters,  and 
has  determined  that  the  condition  of  a 
closed-loop  involving  only  primary 
processes  is  not  legally  compelled,  and 
that  this  condition  is  less  relevant  as  an 
environmental  consideration,  assuming 
that  the  secondary  material  is  well- 
managed  prior  to  reprocessing  in  the 
primary  or  secondary  process  that 
generated  it. 

Comments  received  on  the  Agency's 
proposal  to  remove  this  condition  from 
the  exclusion  were  favorable.  Although 
several  commenters  said  that  the 
Agency  should  go  further  in  modifying 
the  existing  regulations  to  encourage  the 
recycling  of  hazardous  wastes,  such  an 
action  is  beyond  the  scope  of  this 
proceeding.  Such  further  action  could 
result  from  the  efforts  currently 
underway  to  reevaluate  the  regulations 
applicable  to  hazardous  waste  recycling 
(i.e.,  ibe  Roundtable  distnissions 
undertaken  by  the  Definition  of  Solid 
Waste  Task  Force).  One  commenter  also 
urged  the  Agency  to  make  regulatory 
modifications  only  as  part  of  the 
Definition  of  Solid  Waste  Task  Force. 
EPA  does  not  view  the  salutary  and 
relatively  modest  change  to  the  niles 
promulgated  here  as  undermining  the 
Task  Force  effort,  and  so  is  adopting  the 
amendment. 

Thus,  the  Agency  is  today  removing 
this  condition  (i.e.,  that  the  process  be 
a  primary  production  process)  from  the 
"closed-loop"  recycling  exclusion.  By 
doing  this,  secondary  materials  that  are 
recycled  back  into  the  secondary 
production  process  from  which  they 
were  generated  are  excluded  from  the 
definition  of  solid  waste. 

Following  the  same  reasoning,  the 
Agency  proposed  and  is  today  finalizing 
a  modification  to  section  260.30(b)  a 
related  case-by-case  variance  for 
materials  that  are  reclaimed  prior  to 
reuse  in  the  original  primary  production 
process  from  which  they  were  generated 


(see  50  FR  652  (January  4.  1985)  for  a 
discussion  of  the  existing  variance). 
This  modification  similarly  expands  the 
variance  to  make  it  available  for 
materials  that  are  returned  to  secondary 
processes,  as  well  as  those  returned  to 
primary  processes. 

2.  Storage  Prior  to  Recycling 

At  proposal,  the  Agency  proposed  to 
condition  the  "closed-loop"  exclusion 
(and  the  related  260.30(b)  variance) 
such  that  secondary  materials  recycled 
back  into  secondary  processes  from 
which  they  were  generated  would 
continue  to  be  managed  in  an 
environmentally  sound  manner.  The 
Agency  proposed  this  condition  to 
address  concerns  that,  absent  this 
condition,  a  listed  waste  that  would 
otherwise  be  required  to  be  managed  in 
a  protective  marmer  (e.g..  without  direct 
placement  on  the  land)  could  begin  to 
be  managed  in  an  unprotective  manner 
because,  as  an  excluded  secondary 
material,  no  regulatory  requirements 
would  apply.  Storage  of  hazardous 
secondary  materials  on  the  land  can  be 
deemed  to  be  a  type  of  discarding  ("part 
of  the  waste  disposal  problem"  in  the 
words  of  the  D.C.  Circuit),  and  hence 
provide  a  basis  for  classifying  the 
materials  as  solid  and  hazardous  wastes. 
AMCII.  907  F.2d  at  1187.  The  only 
comments  received  addressing  this 
proposed  condition  asked  for  more 
clarification  of  what  would  be 
considered  "a  protective  manner."  The 
Agency  is  promulgating  the  condition  to 
the  exclusion  that  such  secondary 
materials  be  managed  in  a  protective 
manner  such  that  there  is  no  placement 
on  the  land,  that  is  no  land  disposal  as 
defined  in  §3004(k).  See  §261.4(a)(10) 
and  (11)  where  EPA  has  attached  this 
same  condition  to  comparable 
exclusions.  Management  that  is 
designed  to  contain  the  material  or 
otherwise  prevent  its  release  to  the 
environment,  such  as  in  a  containment 
building  (see  40  CFR  264.1100)  or  tank, 
is  permissible.  The  Agency  believes  that 
this  condition  will  not  require  any 
changes  in  how  these  secondary 
materials  are  currently  managed  and 
will  ensure  that  providing  regulatory 
relief  will  not  unintentionally  increase 
risk  to  human  health  and  the 
environment. 

Additional  changes  were  proposed 
and  are  being  promulgated  in  this  rule 
in  order  to  implement  and  be  consistent 
with  the  changes  in  variances  discussed 
above.  Previously  the  Regional 
Administrator  granted  variances  from 
classification  as  a  solid  waste  in  40  CFR 
260.30,  260.31,  260.32.  and  260.33. 
Today's  rule  transfers  this  authority  to 
grant  variances  from  the  Regional 


Administrator  to  the  Administrator.  The 
changes  in  §§  260.30  and  260.31  are 
necessarj'  because  such  variances 
involve  determining  RCRA  jurisdiction 
over  secondary  materials  going  to 
secondary  processes.  The  other  changes 
in  authority  to  grant  variances  in 
§§  260.32  and  260.33  are  being  made  in 
order  to  be  consistent  with  the 
provisions  of  §§  260.30  and  260.31. 

X.  Compliance  Monitoring  and 
Notification 

A.  Compliance  Monitoring 

As  proposed,  the  Agency  is  adopting 
an  approach  that  will  allow  generators 
and  facilities  that  manage  organic 
toxicity  characteristic  (TC)  wastes  in 
systems  other  than  those  regulated 
under  the  Clean  Water  Act  (CWA),  those 
engaged  in  CWA-equivalent  treatment 
prior  to  land  disposal,  and  those 
injecting  into  Class  I  deep  injection 
wells,  to  monitor  or  otherwise 
determine  the  presence  of  underlying 
hazardous  constituents  "reasonably 
expected  to  be  present"  in  their  waste. 
(See  definition  at  268. 2{i).)  This  means 
that  regulated  entities  do  not  have  to 
ascertain  the  presence  of  all  hazardous 
constituents  for  which  EPA  is 
promulgating  a  universal  treatment 
standard.  Generators  may  base  this 
determination  on  their  knowledge  of  the 
raw  materials  they  use,  the  process  they 
operate,  and  the  potential  reaction 
products  of  the  process,  or  upon  the 
results  of  a  one-time  analysis  for  the 
entire  list  of  constituents  at  §  268.48. 

The  Agency  solicited  comment  on 
whether  generators  should  be  required 
to  do  some  testing  of  organic  TC  wastes 
to  determine  what  underlying 
hazardous  constituents  are  present  and 
whether  they  meet  UTS.  Furthermore, 
the  Agency  noted  that  generators  who 
also  treat  (including  generators  who 
decharacterize  their  waste  but  do  not 
treat  for  underlying  hazardous 
constituents)  are  classified  as  treaters, 
and  would  therefore  be  required  to  do 
some  analysis  of  their  wastes  pursuant 
to  §  268.7(b)  and  prepare  a  treater's 
certification  pursuant  to  §  268.9(d)  (58 
FR  48134).  A  few  commenters  believed 
that  generators  should  have  to  test  their 
organic  TC  wastes  at  least  once.  Most 
commenters  on  this  issue,  however, 
strongly  opposed  a  generator  testing 
requirement  and  said  that  generators 
should  be  allowed  to  use  knowledge  of 
their  wastes  to  make  such  a 
determination.  Based  on  these 
comments,  and  the  Agency's  reluctance 
to  require  generator  testing  of 
characteristic  wastes  but  not  listed 
wastes,  the  Agency  is  not  imposing  a 


testing  requirement  on  generators  of 
organic  TC  wastes  at  this  time. 

The  Agency  believes,  however,  that 
certifications  should  identify  which 
hazardous  constituents  may  be  present 
in  the  waste.  This  is  necessary  in  order 
that  there  be  some  record  that  the  waste 
indeed  requires  treatment  of  these 
constituents  before  it  can  be  land 
disposed.  As  explained  below,  existing 
regulations  already  require  mention  of 
the  presence  of  underlying  hazardous 
constituents  in  some  situations.  EPA  is 
slightly  amending  those  regulations 
today  to  make  the  requirement  uniform, 
as  discussed  below. 

If  a  generator  does  not  treat  a 
prohibited  characteristic  waste,  then  the 
generator  must  prepare  the  standard 
notification  and  certification  required 
by  §  268.7(a)(1)  (for  wastes  that  have  not 
been  treated  to  meet  the  treatment 
standard)  (see  §  268.9(d),  first  clause). 
These  requirements  explicitly  require 
mention  of  underlying  hazardous 
constituents  (§  268.7(a)(l)(ii)). 

If  a  generator  partially  treats  a  waste, 
however,  for  example  by 
decharacterizing  it  but  not  treating  the 
underlying  hazardous  constituents, 
there  is  a  slight  gap  in  the  existing  rules. 
Those  rules  require  that  a  one-time 
notification  and  certification  be 
prepared  (§  268.9(d))  and  that  the 
certification  "must  state  the  language 
found  in  268.7(b)(5)"  (§  268.9(d)(2)). 
The  §  268.7(b)(5)  certifications, 
however,  do  not  contemplate  the 
possibility  that  wastes  may  require 
additional  treatment  for  underlying 
hazardous  constituents.  To  allow  for 
this  possibility,  EPA  is  amending 
§  268.9(d)  to  state  that  in  the  event 
underlying  hazardous  constituents  in  a 
decharacterized  waste  have  not  been 
fully  treated,  the  certification  shall  so 
state.  EPA  is  also  adding  the  following 
new  certification  to  §  268.7(b)(5)  to 
account  for  this  circumstance: 

I  certify  under  [)cnalty  of  law  that  the 
waste  has  been  treated  in  accordance  with 
the  requirements  of  40  CFR  268.40  to  remove 
the  hazardous  toxicity  characteristic  or  the 
characteristics  of  ignitability  and  corrosivity. 
This  decharacterized  waste  contains 
underlying  hazardous  constituents  that 
require  further  treatment  to  meet  universal 
treatment  standards.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  fine 
and  imprisonment. 

The  Agency  proposed,  alternatively, 
that  generators  could  be  required  to 
certify  what  underlying  hazardous 
constituents  are  in  the  organic  TC  waste 
and  whether  they  meet  treatment 
standards,  in  a  manner  similar  to  the 
existing  certification  requirement  for 
generators  of  wastes  that  meet  the 
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treatnMnt  tUndawk  as  g«n«ntM)  (se«  40 

CFR  268  7(a)(2Xii))  (58  FR  48134X  This 
suK};«stion  was  f|«n*ri)hr  not  supported 
hv  confiiiwnltTS.  »nd  hPA  is  no* 
aclnptii>i;  this  approach  in  this  Bnal  rul«. 
Boforw  c:oiuKiaiing  broader  r.l^nffm, 
EPA  will  sae  if  tha  •meiided 
requirenMfit  in  §  2M.9<dM2)f  i)  discussad 
above  is  sufficient  to  create  an  adequata 
record. 

B  LDR  SoUpcation 

1  Constituents  To  Be  Inchidad  on  tha 
LDK  Notification 

EPA  solicited  comment  on  how  to 
limit  the  underlying  hazardous 
constituents  that  must  b«  moDitored  in 
organic  TC  wastes,  and  consequently 
reported  on  the  LDR  notification. 
Commenters  on  this  issue  said  that  the 
r>  '  '  ommunitv  should  only  bo 

p  ,  I  o  address  those  constituents 

which  aru  m  tha  organic  TC  wastes  as 
generatfd.  prior  to  any  subsequent 
mixing  with  other  wastes.  This  is  the 
approach  being  adopted  in  this  rule. 
Such  an  approach  is  identical  to  the 
approach  adopted  in  the  May  24,  1993 
Interim  Final  Rule  (S8  FR  2987:^)  and  is 
supported  by  commeitters. 

As  a  simplifyuig  mea&urv.  EPA  is  also 
slightly  amending  the  language  of 
§  268.7(aKU(iil  and  §  268.7(bM4)(ii)-  The 
language  in  these  paragraphs  required 
thai  the  hazardous  constituents  in 
FOUl-FOUS  spent  solvents,  F039.  wastSS 
subjeit  to  the  Califonua  list  provisions 
of  §  268.32  or  RCRA  section  3004(d). 
and  underlying  hazardous  constituents 
in  characteristic  wastes  be  li.<Ued  on  the 
LDR  notification.  This  language  is  being 
changed  so  that  if  all  tiie  hazardous 
constituents  are  present  in  the  waste 
(and  thus  the  generator/treatur  will  be 
treating  all  the  constituents),  then  there 
is  no  longer  a  need  to  list  all  the 
constituents  on  the  notification  form.  If, 
however,  a  subset  of  constituents  are 
prt'sent  in  the  waste  (and  thus  the 
generatorAreater  will  only  be  treating 
these  constituenlst,  the  constituents  in 
the  waste  must  continue  to  be  listed  en 
the  notilitatioi)  funn. 

2.  Mnnagpment  in  Subtitle  C-Regulated 
Farilities 

The  Agency  hen  information  that 
many  of  the  organic  TC  wastes  that  are 
not  managed  in  CWA.  or  SD\VA  systems 
are  being  treated  in  hazardous  waste 
management  units  (primarily 
incinerators)  suSim :t  to  RCRA  subtitle  C. 
In  such  a  case,  the  notifKation. 
certification,  and  rerordkefping 
requirements  set  out  in  40  CFR  268  7 
apply  (which  includes  identification  of 
the  underlying  hazanlous  ronstitutmts 
reasoiiiil)ly  espei  1t?d  to  be  present  in  the 


organic  TC  waste).  For  organic  TC 
wastes,  ooc-e  "  .  w   ^-e  is  rw  longer 
hazardou.s,  huw»«'.  iw.  further 
recordlieepii>g  aivd  documentation 
requirements  are  set  out  in  40  CFR 
268.9.  Section  268.9  reouires  that  the 
generator  or  trealer  (iruuuding 
generators  who  treat,  see  51  FR  40598, 
November  7.  1986)  prepare  a  or>e-time 
notification  which  is  sent  to  the  EPA 
Region  or  authorized  state  and  also  kept 
in  the  generator's  or  treater's  files. 
Treaters  must  certify  that  they  are 
familiar  with  the  treetment  pfoc«as  used 
at  their  facility  and  that  the  process  can 
sucoessfuMy  trt>at  the  wa5te  to  meet  the 
treatment  standards  without 
impermissible  dilution.  See 
§  268  7(b)(5).  which  applies  to  persons 
who  treat  formerly  char8<ieristic  wastes 
(see  existing  §  268.9(d)(2)).  The  Agency 
believes  that,  normally,  at  least  son>e 
waste  analysis  is  needed  to  make  a  good 
faith  showing  for  meeting  the  treatment 
standards,  given  the  number  of 
hazardous  constituents  that  could  be 
covered  by  those  staitdards. 

3.  Potential  Manag«o\ent  of 
Decharacterized  Wastes  at  a  Subtitle  D 
Waste  Management  Facility 

The  Agency  solicited  information  on 
certain  potential  waste  roanagenaent 
practices  for  decharacierized  TC  wastes 
to  help  determine  whether  new 
notification  requirements  are  needed.  In 
(>articular.  EPA  requested  whether 
generators  or  treaters,  aher  removing  the 
characteristic,  send  tha  decharacterized 
TC  waste  off-site  to  a  Subtitle  D 
(nonhazardous  waste)  treatment  facihty 
for  further  treatment  to  address  the 
underlying  hazardous  constituents  (58 
FR  48134).  The  Agency  solicited 
comment  on  potential  enfon:emenr 
concerns  if  there  is  not  a  federal 
requirement  that  generators  notify 
Subtitle  D  treatment  and  disposal 
facilities  receiving  decharacterized 
wastes. 

One  commenter  stated  that  the 
generafor  of  the  wasfe  shou/d  be  made 
responsible  through  an  EPA  mandate  to 
assure  that  treatment  of  underlying 
hazardous  constituents  at  a  subtitle  D 
fa(  liify  meets  LDR  treatment  standards. 
Other  commenters  thought  that  the 
generator  should  notify  the  subtitle  D 
facility  of  the  underlying  hazardous 
constituents,  but  they  did  not  specify 
that  a  mandated  notifk:ation  should  be 
required.  Ho%vever,  other  commenters 
said  that  existing  arrangements  between 
generators  and  off-site  frpatment 
facilities  would  suffice  because  EPA 
already  requires  generators  to  notify  the 
EPA  Regional  office  or  Authorized  Slate 
when  it  is  sending  decharacterized 
waste  to  a  subtitle  D  facility  under  40 


CFR  268.9.  One  commenter  pointed  to 
the  contract  between  the  generator  and 
the  subtitle  D  facility  as  the  mechanism 
by  which  generators  would  notify  the 
treatment  facility  of  what  underiying 
hazardous  constituents  are  in  the  waste. 

Only  one  commenter  offered 
information  on  the  extent  that  the 
practice  of  sending  decharacterized 
wastes  to  a  nonhazardous  waste  treater 
for  treatment  of  underlying  hazardous 
constituents  is  actually  occurring.  This 
commenter  asked  generators  who  send 
waste  to  their  bcilities  how  often  they 
remove  the  characteristic  prior  to 
sending  the  decharacterized  waste  to  a 
nonhazardous  waste  treatment  facility 
for  treatment  of  underlying  hazardous 
constituents.  They  found  that  roughly 
2-3  percent  of  the  wastes  from  their 
survey  group  were  decharacterized 
DOOl  and  D002  wastes  being  sent  off- 
site  for  further  treatment  at  a 
nonhazardous  waste  treatment  fatulity 
that  employs  CWA  wastewater 
treatment  or  stabilization  of  underlying 
hazardous  constituents.  The  commenter 
added,  however,  that  there  will  be  less 
decharacterized  TC  wastes  going  off-site 
for  treatment  of  underlying  hazardous 
constituents  because  these  wastes 
require  more  sophisticated  treatment 
systems  to  remove  the  characteristic 
than  do  the  DGOl  and  D002  wastes. 

Based  on  this  information,  the  Agency 
has  decided,  for  the  time  being,  not  to 
impose  new  notification  requirements 
in  today's  final  rule  (a  new  certification 
is  being  added  in  this  rule  to 
§  268.7(b)(5Kiv)  as  described  above). 
The  Agency  continues  to  believe  that 
very  little  decharacterized  TC  wastes 
will  be  sent  to  a  subtitle  D  Cacility  for 
treatment  of  underlying  hazardou.s 
constituents.  If  such  a  practice  should 
occur,  generators  and  Subtitle  D 
facilities  have  substantial  incentives 
(such  as  CERCLA  liability)  to  exchange 
and  verify  compliance  with  treatment 
standards  for  underlying  hazardous 
constituents  independent  of  federal 
notification  requirements. 

If,  however,  information  becomes 
available  that  generators  are  sending 
substantial  amounts  of  def:hara(ierized 
TC  wastes  off  site  to  subtitle  D  facihties 
for  treatment  of  underlying  hazardous 
constituents,  or  that  there  is  a 
paperwork  loophole  that  existing 
arrangements  between  generators  and 
treatment  facilities  do  not  address, 
today's  approach  will  be  revisited  to 
determine  whether  such  tracking  is 
necessary  to  assure  "cradle  to  grave" 
tracking  of  wastes  and  better  informing 
subtitle  D  treatment  and  disposal 
companies  of  the  requirements  to  which 
these  decharacterized  wastes  remain 
subj«H;t. 


XI.  Implementation  of  the  Final  Rule 

This  section  presents  flowcharts  of 
what  EPA  expects  will  be  the  most 
frequent  set  of  decisions  that  must  be 
made  to  implement  the  regulations  for 
TC  organic  wastes  (including  soils), 
mixtures  of  TC  organic  wastes  with 
listed  wastes,  and  mixtures  of  TC 
organic  wastes  with  ignitable  or 
corrosive  wastes.  A  flowchart  describing 
the  decisions  necessary  to  comply  with 
treatment  standards  for  Phase  II  newly 
listed  wastes  is  also  included 


Additionally,  a  flowchart  is  presented 
that  outlines  the  decisions  necessary  to 
comply  with  treatment  standards  for 
debris  contaminated  with  Phase  n 
wastes.  And,  as  a  reminder  that  TC 
metals  are  not  regulated  by  today's  rule, 
a  flowchart  is  also  included  of  the 
decisions  that  must  be  made  to 
determine  if  a  characteristic  metal  waste 
is  subject  to  the  LDRs  at  this  time  based 
on  regulation  of  Extraction  Procedure 
(EP)  metals  in  the  Third  Third  rule  in 
1990,  or  is  not  yet  subject  to  LDR 


regulation  because  TC  metals  will  not  be 
addressed  until  a  later  rulemaking. 
These  flowcharts  present  only  the  major 
decisions  that  must  be  made;  a  thorough 
reading  of  the  regulations  will  be 
necessary  to  fully  implement  the  LDRs. 
There  are  requirements  for  specific 
waste  management  scenarios  that  are 
not  included  in  these  flowcharts 
because  they  would  have  become  too 
complex  to  be  generally  useful. 
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Flowchart  A 
Phase  II  Hazardous  Debris  Treatment  Options 


Fof  -..i-.u  '.  »•.'  t,i>. «)  ly  ..i>e  o»  more  of 
tte  hjik<^*'<i<j  ■  t  o  ■••  ii  w.r.i''  'Odes 
D012  t-jvM  >  ifk«*v.tv  «j«  I.!  f«-<5  iC  ofgantcs); 
K141-145.  K147.  KUfl  (newly  iRled 
wastes).  Of  K149-1S1  /.v^ty  i^i^^^h  wastes) 


1 


Is  the  waste  hazardous  only  because  of 
D012-  DCWS"? 


NO 


Does  the  waste  meet  the  definition  of 
hazardous  debns  in  §268  2(h)? 


No 


YES 


Is  the  waste  hazardous  only  because  it  is  a 
newly  identi'ied  TC  organic  waste  (D012-43) 
or  is  the  waste  a  mixture  of  a  newly  identified 
TC  organic  waste  (D012-43)  with  a  prohibited 
D001  or  D002  waste  (ignitable  or  corrosive)'^ 


NO 


Is  the  waste  a  mixture  of  a  newly  identified 
TC  organic  waste  (D012-43)  with  a  prohibited 
listed  waste  or  newly  listed  Phase  I!  waste 
K141-145,  K148-151'? 


NO 


Is  the  waste  hazardous  because  it  is  a  newly 
listed  Phase  II  waste  (K141-145.  K147-151) 
only  or  is  it  also  mixed  with  other  Usted  wastes'? 


Is  the  waste  managed  in  one  of  the 
following  riwrmers: 

1)  l«  a  system  not  regulated  by  CVW;  Of 
2]  Zero  discharge  without  CWA-equrvatent 

ticaunent  prior  to  land  disposal,  or 
3)  Inject  into  other  than  a  Class  I  deep 


] 


YtS 


YES 


I  NO 


TC  organic  wastes  are  not  yet 
legulated  under  LDRs,  if  TC  waste  is 
mixed  with  ignitable  or  conrosive 
waste,  it  is  subject  to  deactivation 

treatment  standards  in  §26?  40 


YES 


Flowchart  A 

'Phase  11  Hazardous 

Debns  Treatment  Options" 


YES 


Flowchart  B 

"LDRo  for  Phase  II  TC 

Organ'c  Wastes  and  for 

Mixtures  of  TC  and  Ignitable 

or  Corrosive  Wastes" 


1 


Phase  II  Hazardous  Debns 
Treatment  Options 


Teat  to  meet  Phase  II 
standards  for  as-generated 

wastes 


1 


Treat  to  meet  alternative 
debris  treatment  standards 


Debris  treated  using  an 

extraction  or  destruction 

technology 


YES 


Flowchart  C 

"LDRs  for  Prohibited 

Listed  Wastes  that  also 

Exhibit  an  Organic 
Toxicity  Charactehstic" 


YES 


Flowchart  D 

"LDRs  for  Phase  II  Newly 

Listed  and  Other  Listed 

Wastes  and  Not 
Characteristic  Wastes" 


Disposal 
Options' 


^t\r,te  D  disposal 
§258  9  require- 
r^ents  apply)' 


Tnattfs  hav  tha  option  of  dspostng  of  th»r  fvated 
wBStas  in  wthar  a  Subitla  Cora  Subttla  D  faahty 
S—  Part  268.  Appandx  X.  Tabia  1  for  a  datailad  summary 
of  all  noOlfcaeon  and  carbflcaton  requiremants  under 
S268  7  andS268  9 
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Flowchart  B 

LDRs  tor  Pfiase  II  TC  Organic  Wastes  and  for 
Mfxiuros  of  TC  and  Ignitable  or  Corrosive  Wastes 


Detenmine  underlying  hazardous  constrtuents  "Reasonably 
Expected  to  be  Present"  based  on  generator  knowledge  or 
analysis;  document  in  generator  Tiles 


Each 

waste 
shipment 

must 

have 
a  §268  7(a) 

notice 

and 
certification" 


Flowchart  C 

LDRs  for  Prohibited  Listed  Wastes  that  also  Exhibit 

an  Organic  Toxicity  Characteristic 


Do 

the 

treatment 

standards  for  the 

listed  wastes  include 

the  treatment  standards  ^ 

tor  tt>e  cfffTStrtuents   >r 

in  me  TC 

wastes 

7 


YES 


Onty  the  treatment" 

Standards  for  the  listed 

waste(s)  apply 


Must  go  to  a  Subtitle  C 
facility  for  treatment 

and  disDosal 


Generators/Treaters 

Generator  treats  to 
remove  characteristic, 
generator  is  considered  a 
treater  and  is  required  to 
conduct  waste  analysis 
(see§268  7(b)(103)(a)) 
The  generator  must 
prepare  a  waste  analysis 
plan  if  treatment  is 
conducted  in  units  that 
do  not  require  a  RCRA 
permit 


There  are  no 
requirements  to  notify 
Subtitle  D  nonhazardous 
Aaste  treater  of 
constituents  in  waste,  or 
for  the  Subt)tle  D  treater 
to  conduct  analysis  or 
notify  ultimate  disposal 
facility  of  waste 
constituents:  EPA 
recommends  that  this 
information  t5e  provided  to 
assure  proper  treatment 


no 


Treated  waste  no  longer  exhibits 

I  or  C  characteristic  and  meets 

universal  treatment  standards 

for  1 )  constituent  that  caused  the 

waste  to  be  identified  as  TC 

hazardous,  and  2)  underlying 

hazardous  constituents 


Treatment  standards  apply  for  the  following: 

1 )  The  listed  wastes 

2)  The  TC  consWuents  for  which  the  waste  was 
hazardous 

3)  Underlying  hazardous  constituents  that  are 
"Reasonably  Expected  to  be  Present"  in  the  TC 
wastes  based  on  generator  knowledge  or 
analysis;  document  in  generator  files 


«5333RS53?nS^??!3!!E3J! 


Ct.iMfi-MnrM(>J(lbvd4fwO»g>^^X  >X  yj'>¥irM>VAJ(AWJ'-^J'jV>yA 


Treat  waste  m  a 
Subtitle  C  TSDF 


^ 


[X)es 
the  waste      N^ 
meet  the  treatment  ^- 
standards  after 
tieaLnrkenl 

9 


NO 


Options 


Treat  again    ; 


YES 


Subfitle  C  disposal 

(§258  7  requirements 

apply)' 


Seek  treatabiiity 

variance  under 

^68.44 


Treaters  nsve  ihe  opt, on  at  disponing  ol  their  'reated 
wasfes  ir.  eiWtr  a  ZuMtie  Coi  a  Subtitle  D  facility 
See  Pan  268  Appencun  X.  Table  1  tor  a  detailed  summary 
of  all  notification  ana  ccrtiftcHion  tcQuirements  under 
S26a7  andS268  9 


See  Pa^  268  Apperdix  X.  Table  1  tor  a  detailed  summary 

of  all  notification  and  certfication  requirements  under 

^268  7  and  S268  9 

For  as-generated  wastes:  would  not  apply  when  a  TC  organic  ivasfe 

isimeriiionally  rruted  w/fh  a  listed  waste  (in  this  case  the  treatment 

standards  for  the  underlying  hazardous  constituents  in  the  tq  waste 

and  the  regulated  consDfuents  in  tf>e  listed  waste  wcutd  apply) 


1  on     /    XM^^Ar 
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Flowchart  D 

LDRs  for  Phase  II  Newly  Listed  and  Other  Listed  Wastes 

and  Not  Characteristic  Wastes 


VES 


Subtrtle  C  disposal 
(§268.7  requirements 


Seek  treatability 
vanance  under 

■  rPT  44 


Se»  Part  268  Appenau  X   TaDI«  1  tor  »  d^taifd  summary 
of  all  noBflcaOor)  and  certification  requirements  under 
S26S  7  anaS2e8  9 
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XII.  Guidance  to  Applicants  for 
Treatability  Variances  for  As- 
Generated  Wastes 

The  Agency's  existing  regulations 
provide  for  variances  from  treatment 
standards  if  a  waste  cannot  be  treated  to 
the  specified  treatment  standard  or  if 
the  treatment  technology  on  which  the 
standard  is  based  is  inappropriate  for 
the  waste.  Section  268.44  (a).  For 
guidance  on  treatability  variances  for 
soil,  including  site-specific,  non- 
rulemaking  variances,  see  section  I.E. 
"Treatment  Standards  for  Hazardous 
Soil"  in  this  rule.  To  be  granted  a 
treatability  variance,  a  petitioner  must 
show  that  "because  the  physical  or 
chemical  properties  of  the  waste  differs 
significantly  from  wastes  analyzed  in 
developing  the  treatment  standard,  the 
waste  cannot  be  treated  to  specified 
levels  or  by  the  specified  methods."  Id. 
A  demonstration  that  the  waste  cannot 
be  successfully  treated  can  be  made  "by 
showing  that  attempts  to  treat  the  waste 
by  available  technologies  were  not 
successful,  or  through  appropriate 
analyses  of  the  waste  which 
demonstrate  that  the  waste  cannot  be 
treated  to  the  specified  levels."  51  FR  at 
40606  (Nov.  7,  1986).  EPA  evaluates 
treatability  variance  requests  by  "first 
lookling)  at  the  design  and  operation  of 
the  treatment  system  being  used.  If  EPA 
determines  that  the  technology  and 
operation  are  consistent  with  BDAT,  the 
Agency  will  evaluate  the  waste  to 
determine  if  the  waste  matrix  and/or 
physical  parameters  are  such  Ithat)  the 
BDAT  properly  reflects  treatment  of  the 
waste."  Id.  The  guidance  set  out  below 
applies  exclusively  to  treatability 
variances  (for  as-generated  wastes) 
evaluated  by  EPA  headquarters  and 
processed  pursuant  to  rulemaking 
procedures. 

In  order  to  settle  a  lawsuit  challenging 
the  Agency's  grant  of  treatability 
variances  to  two  particular  facilities.  56 
FR  12351  (March  25.  1991).  the  Agency 
has  agreed  to  provide  some  clarifying 
guidance  regarding  treatability 
variances,  which  essentially  restates 
existing  Agency  practice  and  does  not 
call  into  question  the  validity  of  any 
treatability  variance  the  Agency  has 
issued.  First,  as  stated  in  1986.  to 
support  an  application  for  a  treatability 
variance  pursuant  to  §  268.44(a)  for 
process  waste,  the  applicant  should 
collect  and  analyze  a  sufficient  number 
of  samples  of  the  untreated  waste  to 
accurately  characterize  it.  51  FR  at 
40606  (Nov.  7.  1986).  In  general,  the 
Agency  would  expect  the  applicant  to 
collect  and  analyze  four  samples  of  its 
untreated  and  treated  waste.  (This 
corresponds  to  the  minimum  number  of 


samples  applicants  for  delisting 
pursuant  to  260.20  must  submit.) 
However,  the  exact  number  of  samples 
would  be  determined  by  EPA  as  part  of 
the  Agency's  evaluation  of  each 
treatability  variance  application  (and  so 
could  be  less  than  four  samples  in  a 
particular  case). 

Second,  the  applicant  should 
normally  investigate  and  report  on 
demonstrated  and  reasonably  available 
pretreatment  steps  that  could 
significantly  improve  the  effectiveness 
of  the  treatment  the  applicant  is 
conducting.  51  FR  at  40606.  What  the 
Agency  has  in  mind  is  that  applicants 
not  overlook  potentially  simple  types  of 
pretreatment  to  remove  an  interfering 
parameter;  for  example,  settling  to 
reduce  excess  total  dissolved  solids.  The 
Agency  does  not  intend  that  applicants 
perform  an  extensive  or  expansive 
engineering  analysis.  Nor  does  the 
Agency  intend  that  applicants  be 
required  to  utilize  treatment  systems 
significantly  different  from  those  the 
Agency  evaluated  when  promulgating 
the  treatment  standard.  Rather,  the 
Agency  wishes  to  assure  that  applicants 
not  overlook  some  relatively  obvious 
means  of  removing  interferences.  Again, 
in  particular  cases,  it  may  not  make 
sense  to  conduct  this  type  of  analysis, 
in  which  case  no  such  evaluation  would 
be  necessary. 

Third,  the  applicant  should  make  a 
good  faith  effort  to  explain  why  the 
treatment  standard  is  not  achievable  for 
its  waste.  51  FR  at  40606.  This  good 
faith  effort  is  to  be  based  on  the 
applicant's  knowledge  of  its  process, 
and  is  not  to  entail  additional  expense 
(such  as  a  consultant's  engineering 
analysis).  As  a  general  matter,  the 
Agency  simply  believes  that  some 
thought  should  be  given  (and 
documented)  as  to  what  might  be 
causing  the  problem. 

Finally.  EPA's  general  policy  has  been 
and  will  be  to  publish  a  notice  of  its 
proposed  decision  on  applications  for 
treatability  variances  in  the  Federal 
Register,  §  261.44  (e),  and  to  allow  a 
minimum  of  30  days  for  the  public  to 
comment  on  the  proposal.  51  FR  40607. 
All  applicants  will  have  the  opportunity 
to  comment  on  the  reasonableness  of 
applying  one  or  more  of  these  foregoing 
statements  of  guidance  to  their 
applications,  and,  as  a  result.  EPA  may 
decide  not  to  apply  them. 

EPA  notes  further  that  there  have 
been  only  a  handful  (fewer  than  10)  of 
applications  for  treatability  variances 
since  implementation  of  the  land  ban 
(aside  from  applications  relating  to 
contaminated  media  and  debris),  of 
which  EPA  has  granted  three.  In  the 
applications  relating  to  electroplating 


wastes  cited  earlier,  the  Agency  inferred 
that  something  about  the  applicants' 
wastes  was  making  the  wastes  more 
difficult  to  treat  than  the  waste  EPA 
evaluated  when  promulgating  the 
applicable  treatment  standard.  This 
inference  was  based  on  the  fact  that  the 
applicants  were  treating  the  waste  with 
properly  designed  and  operated  BDAT 
treatment  technology,  namely  the  same 
type  of  treatment  technology  on  which 
the  treatment  standard  is  based.  56  FR 
at  12352.  EPA  emphasizes  that  this  type 
of  inference  was,  and  remains, 
permissible. 

XIII.  Clarifications  and  Corrections  to 
Previous  Rules 

A.  Corrections  to  the  Interim  Final  Rule 
Establishing  Land  Disposal  Restrictions 
for  Certain  Ignitable  and  Corrosive 
Wastes 

On  May  24.  1993.  the  EPA  published 
an  interim  final  rule  establishing 
treatment  standards  for  ignitable  and 
corrosive  characteristic  wastes  except 
those  disposed  in  facilities  regulated 
under  the  Clean  Water  Act  (CWA).  or 
Class  I  injection  wells  subject  to  the  Safe 
Drinking  Water  Act.  or  zero-discharge 
facilities  engaged  in  CWA-equivalent 
treatment.  In  today's  rule,  the  Agency  is 
clarif>'ing  that  the  provisions  of  the 
interim  final  rule  remain  in  effect  unless 
and  until  they  are  superseded  in  future 
LDR  rules.  The  Agency  does  not  plan  to 
issue  a  final  rule  at  this  time;  however, 
it  is  using  the  comments  received  on  the 
interim  final  rule  in  developing  future 
rules  concerning  the  portions  of  the 
Third  Third  Land  Disposal  Restrictions 
Rule  which  were  remanded  by  the  DC. 
Circuit  (for  discussion  of  the  court 
ruling,  see  58  FR  29861). 

Among  other  things,  the  interim  final 
rule  established  treatment  standards  for 
the  underlying  hazardous  constituents 
reasonably  expected  to  be  present  in  the 
affected  wastes  at  the  point  of 
generation.  These  treatment  standards 
were  the  concentration  levels  for  the 
constituents  found  in  F039  (multisource 
leachate)  wastewaters  and 
nonwastewaters.  The  Agency  is 
clarifying  here  that  the  universal 
treatment  standards  (UTS)  established 
today  supersede  the  F039  standards. 
Therefore,  underlying  hazardous 
constituents  in  the  ignitable  and 
corrosive  wastes  covered  bv  the  interim 
final  rtile  must  meet  the  40'CFR  268.48. 
Table  UTS — Universal  Treatment 
Standards,  levels  before  they  can  be 
land  disposed.  This  change  is  being 
made  simply  so  that  the  references  to 
treatment  standards  for  underlying 
hazardous  constituents  in  ignitable  and 
corrosive  wastes  in  the  interim  final  rule 
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will  be  the  same  a.s  those  established  for 
organic  TC  wastes  in  today's  rule. 

Also  in  the  interim  final  rule,  the 
Agency  promulgated  requirements  to 
address  a  concern  raised  by  the  court 
about  the  potential  for  volatile  organic 
constituent  (VOC)  emissions  to  create 
violent  reactions  during  the  dilution  of 
ignitable  and  reactive  wastes  (see  58  PR 
29873).  The  regulatory  language  in 
§§  264.1(g)(6)  and  265.1(c)(10).  however, 
inadvertently  promulgated  requirements 
for  ignitable  (DOOl)  wastes  and 
corrosive  (D002)  wastes.  These  sections 
are  being  corrected  in  today's  rule  to 
indicate,  rightly,  that  the  requirements 
apply  to  ignitable  (DOOl)  and  reactive 
(D003)  wastes. 

B.  Corrections  to  the  Phase  I  Rule 
Estahhshing  Land  Disposal  Restrictions 
for  Newly  Listed  Wastes  and  Hazardous 
Debris 

Today "s  rule  clarifies  several  issues 
from  the  final  rule  establishing  Land 
Disposal  Restrictions  for  Newly  Listed 
Wastes  and  Hazardous  Debris  (57  PR 
37194.  August  18,  1992). 

The  first  issue  being  corrected 
responds  to  questions  over  whii;h 
treatment  standards  can  be  used  for 
treating  hazardous  debris.  It  was  stated 
clearly  in  the  preamble  to  the  August 
18,  1992  rule  that  debris  must  be  treated 
by  either  using  one  of  the  specified 
te<.hnologies  in  §  268.45.  or.  as  an 
alternative,  by  meeting  LDRs  for  the 
specific  prohibited  listed  or 
(haracteristic  waste  with  which  the 
debris  is  contaminated  (57  PR  37221). 
Subsequent  comment  from  the  regulated 
community  indic:ate  that  this  fact  was 
not  made  completely  clear  in  the 
regulatory  language  of  that  rule.  Certain 
commenters  suggested  that  a  revision  of 
the  pap)erwork  requirements  found  in 
^  268.7  indii:ating  that  generators  have  a 
choice  as  to  which  treatment  standards 
they  may  use  would  help  alleviate  the 
confusion. 

EPA  is.  therefore,  revising 
«»268.7(a)(l)(iv)and  !»268.7(a)(3)(v)  to 
refiect  that  it  is  not  mandatory  to  meet 
the  alternative  debris  standards  in 
§  268.45.  and  that  generators  have  the 
option  to  meet  the  treatment  standards 
for  the  as-generated  wastes 
contaminating  the  debris.  It  should  be 
noted  that  the  paperwork  requirements 
for  meeting  treatment  .standards  for  as- 
generated  wastes  contaminating  debris 
are  the  same  as  those  for  as-generated 
wastes.  A  new  paragraph  is  lieing  added 
to  the  regulatory  language  to  indicate 
this. 

In  addition,  consistent  with  EPA's 
effort  to  simplify  LDR  paperwork 
requirements.  EPA  is  shortening  the 
notification  statement  accompanying 


prohibited  debris.  In  §268.7(a)(l)(iv) 
and  §  268.7(a)(3)(v),  as  promulgated  on 
August  18.  1992.  the  statement  "This 
hazardous  debris  is  subject  to  the 
alternative  treatment  standards  of  40 
CPR  268.45"  was  required  to  be  placed 
on  the  LDR  notification,  after  listing  the 
contaminants  subject  to  treatment.  EPA 
is  revising  that  particular  statement 
today  so  that  merely  referencing 
§  268.45  after  listing  the  contaminants 
subject  to  treatment  is  all  that  must  be 
included  on  the  LDR  notification. 

The  second  issue  the  Agency  wishes 
to  clarify  and  correct  today  concerns  the 
language  in  §  268.45(b)(2)  of  the  August 
18, 1992  Federal  Register.  This  section 
states  that  the  contaminants  subject  to 
the  alternative  treatment  standards  for 
hazardous  debris,  which  were 
promulgated  in  the  August  18. 1992 
rule,  are  those  con.stituents  for  which 
BOAT  standards  are  established  in 
§«»  268.41  and  268.43.  The  Agency  has 
received  several  letters  asking  why 
section  268.42  was  not  included  in  that 
language.  Section  268.42  lists  those 
wastes  for  which  EPA  established  a 
treatment  method  as  the  standard.  The 
reason  section  268.42  was  not  included 
in  the  language  in  §  268.45(b)(2)  is  that 
only  the  wastes  themselves,  and  not 
waste  con.stituents.  are  listed  in 
§268.42. 

The  Agency  fully  intends,  however, 
that  debris  contaminated  with  those 
wastes  be  subject  to  the  alternate  debris 
standards.  Therefore.  §  268.45(b)(2)  is 
being  clarified  today  to  read  "The 
contaminants  subject  to  treatment  for 
debris  thai  is  contaminated  with  a 
prohibited  listed  hazardous  waste  are 
those  constituents  or  wastes  for  which 
BDAT  standards  are  established  for  the 
wastes  under  <»«j  268.41.  208.42,  and 
268.43." 

The  third  issue  the  Agency  is 
1  larifying  concerns  exactly  when 
surface  impoundments  which  are  newly 
subjetrt  to  RCRA  section  3005())(1)  are 
e.xpected  to  be  in  compliance  with  the 
requirements  of  §  265.221  (a),  (c).  and 
(d).  As  is  stated  in  (>  268.5(h)(2)(v)  (as 
promulgated  at  57  FR  37270.  August  18. 
1992).  such  surface  impoundments  must 
be  in  compliance  within  48  months  after 
the  promulgation  of  additional  listings 
or  characteristics  for  the  identification 
of  hazardous  waste.  This  is  the 
maximum  time  allowed  by  RCRA 
section  3005(j)(6). 

EPA  mistakenly  stated  in  two  separate 
places  in  the  preamble  to  the  August  18. 
1992  rule  that  the  compliance  date  was 
48  months  from  the  effective  dale  of  a 
waste  identification  or  listing  (57  FR 
37220).  The  Agency  wants  to  make  it 
clear  that  the  compli.ince  date  which 
was  promulgated  in  the  regulations,  and 


which  is  mandated  by  RCRA  3005())(6), 
is  correct  (57  FR  37270).  These  surface 
impoundments  are  thus  required  to  be 
in  compliance  48  months  from  the 
promulgation  date  of  a  new 
identification  or  listing.  §  268.5(h)(2)(v). 

The  promulgation  date  is  the  date  the 
Administrator  signs  the  rule  which  lists 
the  new  wasle(s).  The  effective  date  is 
the  date  the  new  waste  must  come  into 
compliance  with  hazardous  waste 
management  requirements,  and  may  be 
six  months  from  the  promulgation  date. 
The  Agency  believes  that  48  months  to 
retrofit  a  surface  impoundment  is  a 
reasonable  amount  of  time,  and  believes 
that  effort  should  begin  as  soon  as  the 
listing  of  a  waste  is  published  in  the 
Federal  Register;  there  is  no  reason  to 
wait  to  begin  retrofitting  until  a  new 
listing  or  identification  actually 
becomes  effective.  In  any  case,  section 
3005(j)(6)  allows  no  other  option. 

Finally,  in  §  268.38(a)  of  this  rule. 
EPA  is  prohibiting  debris  that  is 
contaminated  with  the  wastes  that  were 
prohibited  in  the  Phase  I  rule.  EPA 
inadvertently  omitted  to  include  such 
contaminated  debris  in  the  August  18, 
1992  rule. 

C.  Amendment  of  Boiler  and  Industrial 
Furnace  Rules  for  Certain  Mercury- 
Containing  Wastes 

1.  The  Proposal 

The  Agency  proposed  a  technical 
clarification  to  the  Boiler  and  Industrial 
Furnace  (BIF)  rules  on  )uly  21,  1994  (59 
FR  31964).  that  would  exempt  certain 
mercury-bearing  hazardous  wastes 
generated  by  the  Chlorine  Industry  from 
the  provisions  of  266.100(c).  Under  this 
provision,  owners  and  operators  of 
smelting,  melting,  and  refining  furnaces 
that  process  hazardous  wastes  solely  for 
metal  recovery  are  conditionally  exempt 
from  rtigiilation.  To  be  exempt,  the 
owner  or  operator  must  comply  with 
certain  notification,  sampling  and 
analysis,  and  recordkeeping  provisions 
(see'2G6.10n((:)(l)(i)).  In  addition,  as 
indicated  above,  the  waste  must  be 
processed  solely  for  metal  recovery;  to 
be  processed  solely  for  metal  recovery, 
the  waste  can  not  have  a  heating  value 
greater  than  5000  BTU/lb  or  have  a  total 
concentration  of  organic  compounds 
listed  in  Appendix  VIII  of  Part  261 
greater  than  500  ppm  by  weight.  Wastes 
that  have  a  heating  value  greater  than 
5000  BTU/lb  or  have  a  total 
concentration  of  hazardous  organic 
compounds  exceeding  500  ppm  are 
considered  by  EPA  to  be  burned  for 
energy  recovery  and  destruction. 
n'spe4:tively  and.  thus,  are  subject  to  the 
BIF  mies. 


The  Agency  generally  believes  that 
most  wastes  that  meet  these  criteria  are 
appropriately  subject  to  the  BIF 
regulations.  However,  in  certain 
instances,  wastes  that  are  burned  for 
legitimate  metal  recovery  can  also 
exceed  the  5000  BTU/lb  and  500  ppm 
organic  compound  limits,  in  which  case 
standards  other  than  those  in  the  BIF 
rules  are  likely  more  appropriate.  (See 
59  FR  at  29776  (June  9.  1994)  proposing 
CAA  MACT  standards  for  secondary 
lead  smelters  and  indicating  why  RCRA 
air  emission  standards  are  not  needed.) 
In  fact,  the  Agency  has  specified  a  set 
of  lead  and  nickel-bearing  hazardous 
wastes  that  exceed  the  energy  recovery 
or  destruction  limits,  but  are  still 
conditionally  exempt  from  the  BIF  rules 
if  these  wastes  are  legitimately  burned 
for  metal  recovery  (see  266.100(c)(3)  and 
Appendices  XI  and  XII  to  Part  266). 

In  the  proposed  technical 
clarification,  the  Agency  defined  some 
additional  hazardous  wastes — 
specifically,  those  generated  by  the 
Chlorine  Industry  and  which  are 
suitable  for  mercury  recovery — that 
could  be  recovered  in  mercury  retorting 
units  without  those  units  being  subject 
to  the  BIF  rules  (provided  the  owners  or 
operators  of  these  units  meet  certain 
conditions).  The  Agency  proposed  this 
change  based  on  the  fact  that  these 
wastes  contain  high  levels  of  mercury 
(from  hundreds  of  parts  per  million  to 
as  much  as  45%)  and.  thus  are 
appropriate  for  recovery;  in  addition, 
the  retort  units  in  which  these  wastes 
are  processed  must  be  subject  to 
emissions  controls  under  the  Clean  Air 
Act.  See  §268.42  (treatment  standards 
for  high  mercury  subcategor)'  wastes 
that  require  retorting  units  to  be  subject 
to  the  CAA  or  comparable  standards  for 
control  of  mercury).  It  should  also  be 
noted  that  the  Chlorine  Institute,  as  part 
of  their  comments  on  the  Phase  II  LDR 
proposal,  requested  that  the  Agency 
exempt  these  wastes  from  the  BIFs 
rules.  The  remainder  of  this  section  of 
the  preamble  discusses  the  comments 
received  and  our  response  to  those 
comments. 

2.  Comments  and  the  Final  Rule 

The  Agency  received  comments  from 
five  parties,  Borden  Chemical  and 
Plastics  (BCP).  Bethlehem  Apparatus 
(BA),  PPG  Industries  (PPG),  Olin 
Chemicals  (Olin).  and  the  Chlorine 
Institute  (CI).  Their  collective  comments 
and  the  Agency's  response  follows. 

The  proposal  limited  the  conditional 
exemption  tocertain  mercury-bearing 
hazardous  wastes  generated  by  the 
Chlorine  Institute.  BCP.  BA.  and  CI 
argued  that  the  proposed  change  was 
too  narrow,  and  that  other  mercury 


recovery  units  may  also  process 
combustible  materials  for  legitimate 
metals  recovery.  Commenters  thus 
recommended  that  the  exemption 
should  apply  to  all  processors  of 
mercury  wastes.  The  Agency  generally 
agrees  with  this  position.  Upon 
reevaluation,  EPA  believes  there  is  no 
need  to  differentiate  between  units  in 
the  Chlorine  Industry'  and  similar  units 
outside  the  Chlorine  Industry. 
Therefore,  the  Agency  is  promulgating  a 
rule  which  includes  units  oj)erated  by 
manufacturers  and  users  of  mercury  or 
mercury  products. 

BCP  addressed  a  second  option  for 
broadening  the  exemption  so  that 
devices  other  than  those  operated  in  the 
Chlorine  Industry  could  process 
combustible  wastes  for  legitimate  metals 
recover>'.  BCP  suggested  EPA  define 
mercury  as  a  precious  metal  and  allow 
processors  to  bum  mercury  laden 
hazardous  wastes  subject  to  the 
Agency's  BIF  precious  metals 
exemption  (see  §  266.100(f)).  EPA  does 
not  agree  with  BCP's  contention  that 
mercury  is  a  precious  metal.  Mercury  is 
not  considered  a  precious  metal  by  EPA 
or  other  Agencies  or  organizations. 
Precious  metals  are  defined  by  the 
Bureau  of  Mines  to  include  gold,  silver, 
platinum,  and  palladium  (Mineral 
Commodity  Summary.  1993).  and  by 
EPA  at  40  CFR  266.70  to  include  gold, 
^ilver.  platinum,  palladium,  iridium, 
osmium,  rhodium,  and  ruthenium,  all 
metals  whose  value  assures  adequate 
control.  Therefore.  EPA  rejects  the 
approach  suggested  by  BCP. 

BCP.  PPG.  Olin.  and  CI  also 
commented  that  the  list  of  materials  in 
the  proposed  technical  clarification 
should  be  broadened  to  include  the 
following  additional  items: 
Sweepings 

Respiratory  Cartridge  Filters 
Cleanup  Articles 
Plastic  Bags  and  Other  Contaminated 

Containers 
Laboratory  and  Process  Control  Samples 
Wastewater  Treatment  Plant  Sludge  and 

Filter  Cake 
Mercur>'  cell  process  sump  and  tank 

sludges 
Mercury  cell  process  solids 
K106 
Recoverable  levels  of  mercury  contained 

in  soil 
Upon  evaluation,  the  Agency  agrees  that 
of  these  materials  are  appropriate  for  an 
exemption  as  long  as  they  have 
recoverable  levels  of  mercury.  However, 
many  mercury  units,  e.g..  retorters.  are 
not  combustion  devices  and  organic 
emissions  may  not  be  controlled  in 
these  units.  Therefore,  the  Agency  is 
concerned  that  materials  with 


recoverable  levels  of  mercury',  but  laden 
with  hazardous  organics,  may  not 
provide  adequate  destruction  of  the 
hazardous  organics  in  exempt  retorters. 
and  thus,  may  not  be  protective  of 
human  health  and  the  envirorunent.  For 
that  reason,  the  Agency  is  promulgating 
a  broadened  list  of  materials  but  is 
limiting  the  exemption  to  these  wastes 
specifically  identified  and  that  contain 
less  than  500  ppm  of  part  261.  appendix 
\1II  organics. 

Finally,  there  appears  to  be  some 
confusion  by  the  Chlorine  Industr>' 
about  their  status  under  the  BIF  rules 
(collectively,  those  regulations  set  forth 
in  40  CFR  Part  266.  Subpart  H).  CI.  PPG. 
and  Olin  argued  that  they  are  not 
subject  to  BIF  because  they  do  not 
"bum"  or  "combust"  anything  and  the 
BIF  rules  are  written  for  combustion 
devices.  The  Agency  agrees  that  many 
mercury  recovery  devices  do  not  "bum" 
or  "combust"  by  design;  however,  these 
units  are  Industrial  Furnaces  as  defined 
in  §  260.10  and.  thus,  are  subject  to  the 
appropriate  BIF  rules.  In  particular. 
§  260.10  defines  Industrial  Furnaces  as 
"devices  •  •  •  that  use  thermal 
treatment  to  accomplish  recovery-  of 
materials"  and  that  these  include 
"refining  furnaces".  (Emphasis  added.) 
Mercury  recover^'  units  raise  the 
temperature  of  the  waste  to  aid  in  the 
recovery  and  refining  of  mercury. 
Therefore,  they  are  refining  fumaces.  In 
addition,  §  266.100(c)  states  that 
"smelting,  melting  and  refining  furnaces 
*  *  *  that  process  hazardous  waste 
solely  for  metals  recovery  are 
conditionally  exempt  *  *  *." 
[Emphasis  added]  This  language 
includes  all  refining  fumaces  that 
process  hazardous  waste,  irrespective  of 
whether  the  process  to  achieve  this  end 
is  combustion  or  not.  Therefore, 
mercury  recovery  devices  are  BIFs.  and 
come  within  the  terms  of  §  266.100(c). 
EPA  is  using  the  term  "mercury 
recovery  furnace"  in  today's  amended 
rule  to  further  clarify  this  point.  (It 
should  be  noted  that  compliance  with 
the  BIF  rules  for  these  devices  are  not 
rigorous.  It  requires  sending  a  one  time 
wTitten  notification  to  the  regional 
Director  and  following  the  provisions 
set  forth  in  §  266.100(c).) 

Mercury  recovery  operators  should 
note  that  the  changes  discussed  in  this 
section  of  the  preamble  only  apply  to 
units  which  have  a  metals  recovery 
exemption.  Units  which  process  these 
wastes  without  the  proper  exemption 
are  in  violation  of  the  BIF  rules  and 
subject  to  enforcement  action. 
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D.  Amendment  of  Rules  on  Use 
Constituting  DisposaJ 

In  1985.  EPA  created  a  separate 
regulatory  regime  for  hazardous  wastes 
that  are  recycled  by  being  used  in  a 
manner  constituting  disposal.  Part  266 
subpart  C*  These  rules  provide,  in 
essence,  that  the  wastes  can  be  so  used 
without  being  subject  to  the  RCRA 
facility  standards  if  the  waste-derived 
product  (i.e.  the  hazardous  wastes  that 
is  being  used  by  being  applied  to  the 
land  (i.e.  used  in  a  manner  con.stituting 
disposal))  has  been  "produced  for  the 
general  public's  use."  has  undergone  a 
chemical  change  so  as  to  be  inseparable 
by  physical  means,  and  if  it  meets  the 
applicable  LDR  treatment  standard.  See 
§  266.20(b). 

Hazardous  wastes  used  in  a  manner 
constituting  disposal  that  do  not  satisfy 
these  conditions  are  subject  to  all  of  the 
subtitle  C  standards.  See  $  266.23(a).  In 
promulgating  this  provision  in  1985. 
however,  the  Agency  neglected  to 
mention  the  then  newly-enacted  land 
disposal  restriction  requirements  as 
among  the  standards  to  which  the 
wastes  were  subject.  The  Agency 
obviously  was  not  intending  to  amend 
the  statute,  and  cannot  override  an 
express  statutory  requirement  by 
regulation.  The  Agency  only  recently 
noticed  this  omission,  and  is  u<;ing  this 
opportunity  to  correct  the  error. 
Consequently,  the  Part  268  requirements 
will  be  added  to  the  list  of  reouirements 
in  S  266.23(a)  for  those  hazardous 
wastes  not  satisfying  the  conditions  of 
§  266.20(b).  This  amendment  is  effective 
90  days  after  publication  of  today's  rule. 

XIV.  Capacity  Determinations 

This  section  presents  the  data  sources, 
methodology,  and  results  of  EPA's 
capacity  analysis  fur  today's  rule. 
Section  A  summarizes  the  results  of  the 
capacity  analysis  for  the  wastes  covered 
by  this  rule;  Se<  tion  B  summarizes  the 
analysis  of  available  capacity;  Sedion  C 
summarizes  the  rapacity  analysis  for 
those  newly  identified  and  listed  wastes 
that  are  land  disposed  in  units  other 
than  deep  injection  wells;  Se<:tion  D 
summarizes  the  cj\par.i\y  analysis  for 
wastes  mixed  with  radioactive 
contaminants;  Section  E  summarizes  the 
results  of  the  capacity  analysis  foi  high 
TCXD  ignitable  and  TC  pesticide  wastes 
and  newly  listed  and  identified  wastes 
injected  into  Class  I  deep  wells;  and 
Section  F  presents  the  results  of  the 


•  Tnese  rul««  apply,  of  courMi,  only  if  th« 
iwcycling  U  legitinute.  and  not  a  form  of  <iurTOf;at(< 
disposal.  S  266.20(a)  appli«a  only  to  "recyclable 
tiuleriaU".  which  am  hazardous  waalvt  being 
recycled.  §2ei.6<a)()).  Thin  does  not  Include  wastes 
(hat  are  abandoned  by  bning  disposed  of. 
§261.2fb)(l). 


capacity  analysis  for  hazardous  soil  and 
debris  contaminated  with  the  newly 
listed  and  identified  wastes  covered  in 
this  rule. 

In  general.  EPA's  capacity  analysis 
methodologies  focus  on  the  amount  of 
waste  currently  land  disposed  that  will 
require  alternative  commercial 
treatment  as  a  result  of  the  LDRs.  Land- 
disposed  wastes  that  do  not  require 
alternative  commercial  treatment  (e.g.. 
those  that  are  currently  treated  using  an 
appropriate  treatment  technology  or  that 
will  be  treated  using  an  alternative  on- 
site  treatment  system)  are  excluded  from 
the  quantity  estimates.  In  addition, 
wastes  managed  in  CWA.  SDWA.  CWA- 
equivalent  systems  are  not  included  in 
this  rule  and  will  be  addressed  in  an 
upcoming  rulemaking. 

EPA's  decisions  on  whether  to  grant 
a  national  capacity  variance  are  based 
on  the  demand  for  commercial 
treatment  or  recovery  technologies. 
Consequently,  the  methodology  focuses 
on  deriving  estimates  of  the  quantity  of 
wastes  that  will  require  commercial 
treatment  as  a  result  of  the  LDRs; 
quantities  of  waste  that  will  be  treated 
on-site  or  by  facilities  owned  by  the 
same  company  as  the  generator  are 
omitted  from  the  required  commercial 
capacity  estimates. 

The  major  capacity  information 
collection  initiative  for  this  rule  was  an 
EPA  survey  of  all  land  disposal  facilities 
that  manage  newly  identified  TC 
organic  wastes  (including  TC- 
contaminated  soil  and  debris)  in  land- 
based  units  (TC  Survey).  The  survey, 
conducted  in  the  spring  of  1992.  is  a 
census  of  approximately  140  facilities. 
EPA  identified  the  universe  primarily 
based  on  those  facilities  that  had 
submitted  permit  modifications  or 
received  interim  status  for  managing 
these  wastes.  For  each  facility,  EPA 
requested  waste-stream  specific  data  on 
newly  identified  TC  organic  wastes  and 
information  on  on-site  land  disposal 
units  and  treatment  and  recovery 
systems. 

EPA  developed  a  data  set  of  the 
information  on  the  TC  Survey  results. 
Specifically,  the  data  set  contains 
information  on  the  quantities  of  newly- 
identified  organic  TC  wastes  that  will 
require  commercial  treatment  capacity 
as  a  result  of  the  LDRs.  The  data 
collected  and  the  survey  used  for  the 
required  capacity  estimates  are  part  of 
the  docket  for  today's  final  rule. 

A.  Capacity  Analysis  Results  Summary 

For  the  organic  TC  wastes  (D018- 
D043),  EPA  estimates  that  220,000  Ions 
of  newly  identified  organic  TC  sludges 
and  solids  will  require  alternative 


commercial  treatment  as  a  result  of 
today's  final  rule. 

EPA  estimates  that  much  smaller 
quantities  of  the  other  listed  wastes 
included  in  today's  rule  will  require 
alternative  commercial  treatment.  Fewer 
than  100  tons  of  chlorinated  toluene 
(K149-K151)  nonwastewaters  are 
currently  being  land  disposed  and  will 
require  alternative  treatment  due  to  the 
LDRs.  Approximately  4,600  tons  of  coke 
by-product  (Kl41-Ki45,  K147  and 
K148)  nonwastewaters  are  currently 
being  land  disposed.  However, 
comments  to  EPA  indicate  that  the 
majority  of  the  nonwastewaters  are 
recycled  or  used  for  energy  recovery 
and.  therefore,  alternative  treatment 
may  not  be  required.  No  K141-K145, 
K147  and  K148  wastewaters  are 
currently  being  land  disposed.  No 
K149-K151  wastewaters  are  currently 
being  land  disposed. 

The  quantities  of  radioactive  wastes 
mixed  with  wastes  included  in  today's 
final  rule  and  currently  being  land 
disposed  are  generated  primarily  by  the 
U.S.  Department  of  Energy  (DOE).  EPA 
estimates  that  1.300  m'  of  high-level 
waste.  380  m'  of  mixed  transuranic 
waste,  and  1.100  m*  of  mixed  low-level 
waste  containing  wastes  covered  in 
today's  rule  will  be  generated  annually 
by  DOE.  These  estimates  exclude  mixed 
wastes  currently  in  storage, 
environmental  restoration  wastes,  and 
soil  and  debris.  EXDE  currently  faces 
treatment  capacity  shortfalls  for  some 
high-level  wastes  and  for  all  projected 
mixed  transuranic  waste  generation.  In 
addition,  although  the  annual  DOE 
treatment  capacity  for  mixed  low-level 
wastes  exceeds  the  estimated  annual 
generation,  most  of  this  capacity  is 
limited  to  treatment  of  wastewaters  with 
less  than  one  percent  total  suspended 
solids,  and  is  not  readily  adaptable  for 
other  waste  forms.  Consequently.  DOE 
also  faces  a  treatment  capacity  shortfall 
for  mixed  low-level  nonwastewaters. 
Furthermore,  DOE  has  indicated  that  it 
will  generally  give  treatment  priority  to 
mixed  wastes  that  are  already  restricted 
under  previous  LDR  rules. 

With  respect  to  certain  wastes  being 
injected  into  deep  wells.  EPA  has  very 
limited  information  that  differentiates 
high  TOG  DOOl  ignitable  wastes  from 
low  TOC  DOOl  ignitable  wastes, 
particularly  with  reference  to  the  type  of 
Class  I  injection  well  (i.e..  nonhazardous 
versus  hazardous)  the  wastes  are 
ultimately  disposed  info.  The 
information  the  Agency  does  have 
indicates  that  both  DOOl  ignitable 
wastes  and  D012-D017  TC  pesticide 
wastes  are  deep  well  injected  into  Class 
I  hazardous  wells  with  no-migration 
exemptions.  However,  several 


commenters  to  the  proposed  rule,  and 
other  industries  with  Class  I  injection 
wells,  indicated  that  it  would  be 
extremely  difBcult  to  identify,  segregate, 
treat,  and/or  arrange  for  disposal  of 
these  waste  streams  in  a  short  time 
frame.  Consequently,  EPA  is  granting 
these  wastes  a  one-year  national 
capacity  variance. 

The  Agency  also  estimates  that  up  to 
120,000  tons  of  hazardous  soil  and 
34,000  tons  of  hazardous  debris 
contaminated  with  the  newly  identified 
organic  TC  wastes  are  expected  to 
require  alternative  commercial 
treatment. 

Table  1  lists  each  waste  code  for 
which  EPA  is  promulgating  LDR 
standards  today.  For  each  code,  this 
table  indicates  whether  EPA  is  granting 
a  national  capacity  variance  for  land- 
disposed  wastes.  As  indicated,  EPA  is 
not  granting  a  two-year  national 
capacity  variance  for  the  newly 
identified  organic  TC  wastes,  including 
soil  and  debris,  nor  for  the  listed  wastes 
covered  under  this  rule.  Rather.  EPA  is 
granting  a  three-month  variance.  (This 
extension  does  not  apply  to  wastes  with 
a  specified  longer  national  capacity 
variance.)  EPA  is  delaying  the  effective 
date  because  the  Agency  realizes  that 
even  where  data  indicate  that  sufficient 
treatment  capacity  exists,  such  capacity 
may  not  be  immediately  available. 
Additional  time  may  be  required  to 
determine  what  comphance  entails, 
redesign  tracking  documents,  possibly 
adjust  facility  operations,  and  possibly 
segregate  waste  streams.  EPA  believes 
these  legitimate  delays  can  be 
encompassed  within  a  short-term 
capacity  variance  because  the  ability  to 
get  wastes  to  the  treatment  capacity  in 
a  lawful  manner  is  an  inherent  part  of 
assessing  available  capacity.  However, 
the  Agency  is  granting  a  two-year 
national  capacity  variance  for  mixed 
radioactive  wastes  (i.e.,  radioactive 
wastes  mixed  with  newly  identified  TC 
organic  constituents  IX)18-D043), 
including  soil  and  debris  contaminated 
with  mixed  radioactive  wastes. 

EPA  also  is  granting  a  one-year 
national  capacity  variance  to  allow  the 
Class  I  injection  facilities  an  appropriate 
lead  time  to  identify  and  then  manage 
their  high  TOC  DOOl  and  D012-D017 
waste  streams  by  developing  practical 
and  sound  treatment  and/or  disposal 
options  and  ultimately  to  come  into 
compliance  with  today's  rule. 


Table  1. — Capacity  Variances  for 
Newly  Listed  and  Identified 
Wastes  ^ 


Variance 

Vahance 

Waste  type 

for  surtace- 

disposed 

yyastes 

for  deep 

weltKlts- 

posed 

wastes 

High  TOC  DOOl 

No  

One  year 

Wastes. 

D012-D017 

No  

One  year 

Wastes?. 

D018-^XM3 

No  „.. 

N/A 

Nofwastewafers. 

K141-K145 

No 

No 

Wastes. 

K147-K148 

No 

No 

Wastes. 

K149-K151 

No  

No 

Wastes. 

Soil  (Phase  II 

No  ..- 

N/A 

Wastes). 

Debns  (Phase  II 

No  

N/A 

Wastes). 

Mixed  Radioactive 

Two  yrears 

N/A 

Mixed  Radioactive 

Two  years 

N/A 

Sou  and  Debris 

(with  Phase  II 

Wastes). 

N/A^Not  appticable. 

^  EPA  IS  granting  a  three  month  national  ca- 
pacity variance  for  all  tt>e  newly  identilied  and 
hsfed  wastes  covered  in  this  rule  to  handle 
logisticaJ  proOtems  associated  wrth  compfying 
with  the  new  standards. 

^Newty  Identified  TC  wastes  that  were  not 
previously  hazardous  t>y  the  old  EP  Leaching 
Procedure. 

B.  Analysis  of  Available  Capacity 

The  analysis  of  commercial  capacity 
for  newly  identified  and  listed  wastes  is 
based  primarily  on  data  received  in 
voluntary  data  submissions.  These  data 
include  estimates  of  available  capacity 
at  commercial  combustion  facilities 
provided  by  the  Hazardous  Waste 
Treatment  Council  (HWTC)  on 
incinerators  and  the  C«ment  Kiln 
Recycling  Coalition  (CKRC)  on  cement 
kilns  that  bum  hazardous  wastes. 
Capacity  for  other  conventional 
treatment  processes  (e.g.,  stabilization) 
is  based  on  the  1990  TSDR  Survey 
Capacity  Data  Set,  which  contains 
results  from  the  National  Survey  of 
Hazardous  Waste  Treatment,  Storage, 
Disposal  and  Recycling  Survey  (the 
TSDR  Survey),  and  required  capacity 
information  from  prior  LDR  rules. 

Combustion  Capacity.  Combustion 
capacity  for  liquid  hazardous  wastes  has 
historically  been  more  readily  available 
than  capacity  for  sludges  and  solids. 
EPA  estimates  commercial  combustion 
capacity  for  TC  organic  liquids  to  be 
about  1,267.000  tons  per  year. 
Commercial  capacity  for  combustion  of 
sludges  and  solids  is  available  at  both 
incinerators  and  industrial  furnaces 
(primarily  cement  kilns  that  are 


authorized  to  bum  hazardous  wastes  as 
fuel). 

Cement  kiln  capacity  for  hazardous 
waste  is  limited  by  air  emission  limits 
(e.g.,  boiler  and  industrial  furnace  (BIF) 
limits  under  40  CFR  266  subpart  H), 
feed  system  limitations  (e.g.,  particle 
size  and  viscosity  limits),  and  product 
(i.e.,  cement  clinker)  quality 
considerations.  For  instance,  cement 
quality  considerations  may  require  that 
wastes  burned  in  cement  kilns  have  a 
heating  value  of  at  least  5,000  BTU/lb  to 
ensure  adequate  temperatures  in  the 
kiln.  (Comments  received  by  EPA, 
however,  indicate  that  some  kilns 
accept  wastes  below  this  beating  value.) 
Incineration  capacity  is  also  limited  by 
air  emission  limits,  other  permit  hmits 
(such  as  heat  release  limits),  and  feed 
system  limits.  EPA  has  taken  these 
limitations  into  account  in  its  estimates 
of  available  commercial  combustion 
capacity. 

Information  available  to  EPA 
indicates  that  approximately  438.000 
tons/year  of  conunerdal  combustion 
capacity  are  available  for  newly 
identified  TC  organic  sludges  and 
solids,  including  soil  and  debris.^  EPA 
primarily  derived  this  estimate 
primarily  from  survey  data  compiled  by 
the  Hazardous  Waste  Treatment  Council 
(HWTC)  and  Cement  Kiln  Recycling 
Coalition  (CKRC).  These  surveys 
contained  detailed  information  on  the 
amount  and  types  of  waste  burned  at 
each  commercial  facility  in  1992,  and 
the  maximum  amount  of  waste  that 
could  practically  be  burned  in  light  of 
technical,  Ofierational,  and  regulatory 
constraints.  In  deriving  this  estimate, 
EPA  first  reviewed  each  survey  response 
to  confirm  that  the  information 
provided  was  based  on  technically  valid 
assumptions.  To  be  conservative  in  its 
national  estimate,  EPA  only  included 
facilities  and  units  that  are  presently 
capable  of  operating  at  or  i>ear  full 
capacity  under  current  permit  and 
operational  constraints.  EPA  then 
derived  a  national  baseline  estimate  of 
available  capacity  by  subtracting  the 
amount  of  waste  (hazardous  and 
nonhazardous)  burned  in  1992  from  the 
maximum  practical  capacity  at  each 
facility.  Several  cement  kilns  that  bum 
hazartious  waste  were  not  included  in 
the  CKRC  survey  resuHs.  For  these 
facilities,  EPA  obtained  maximum 
practical  capacity  estimates  from  other 
sources  (e.g.,  past  data  submittals  or 


'This  estimate  irKludes  solids  and  nonpumpebie 
sludges,  but  excludes  pumpable  sludges.  Punipabie 
sludge  capauty  io  general  >s  grouped  with  liquid 
capacity  because  of  its  timitatmns  in  particle  size, 
solids  content,  and  viscosity,  and  because 
pumpable  sludges  afe  often  fed  through  the  same 
feed  ports  that  are  u.sed  for  liquids. 
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general  trade  literature),  and  derived 
available  cjipacity  estimates  by 
assuming  that  these  kilns  are  utilized  at 
the  average  rate  of  those  included  in  the 
CKRC  survey.  EPA's  methodology  for 
deriving  its  baseline  capacity  estimate  is 
descril)cd  in  greator  detail  in  the 
capacity  backjjround  document  for 
today's  rule. 

Once  LPA  obtained  its  baseline 
availablo  commercial  combustion 
capacity  estimate,  it  estimated  available 
rapacity  for  wastes  affected  by  today's 
rule  by  subtracting  required  capacity  for 
routinely  generated  F037  and  F038 
(09.000  tons/year)  from  its  baseline 
estimate.  This  adjustment  was  needed 
because  these  wastes  were  not  regulated 
diifing  most  of  the  1992  base  year  (refer 
to  T-.7  i-R  37194.  August  18. 19921.  EPA 
did  not  adjust  its  capacity  eslinuito  to 
account  for  one-time  generation  of  F03r 
.ind  F(J38  because  the  Agency 
liiiderslands  that  these  wastes  were 
generally  removed  prior  to  the  June 
19!)4  effective  dale  of  the  LDR  standards 
or  are  being  left  in  place  when  the 
surface  impoundments  that  contain 
them  are  being  closed. 

EPA*s  estimate  of  available  capacity 
takes  into  account  capacity  that  will  be 
r»'quirt;d  tar  Phase  I  wastes  that  were 
granted  a  national  capacity  variance, 
ignitable  and  corrosive  wastes  whose 
treatment  standards  were  vacate  d  (.sa  KK 
29»f.l).  M  ly  24,  1993).  waste 
charartMristics  that  alfect  the  ability  for 
a  particular  facility(i)  to  treat  the 
wastes,  and  other  factors  that  may  limit 
capacity. 

El^^  is  also  considering  the  capacity 
eftects  of  recent  court  deci.sioiis 
regarding  the  regulation  of  hazardou:. 
constituents  other  than  those  for  which 
the  waste  fails  the  TC  test.  EPA  solicited 
co:nments  on  the  treatment  capacity 
effects  of  requiring  facilities  to  treat  the 
underlying  hazardous  constituents  in 
TC  organic  hazardous  waste.->  to  meet 
the  then-prfjposed  universal  tn-almei:l 
standards.  Although  st^veral 
co.nimeciters  submitted  comments  tu 
support  ol  or  in  opposition  to 
requirements  for  treatment  of 
underlying  hazardous  constituents,  lew 
comments  were  received  on  the  specilii 
issue  of  the  effects  of  this  requirement 
on  treatment  cijpacily  EPA  has 
concluded  that  sufficient  combustion 
oTpacity  exists  to  treat  underlying 
liazardou.s  organic  con.stituents.  One 
conunenter  indiciiled  that  few  facilities 
could  achieve  the  universal  treatment 
standards  (UTS)  for  some  metals  (which 
may  be  present  as  underlying 
constituents)  in  incinerator  ash  without 
further  treatment.  However.  EPA 
believes  that  stabilization  should 
generally  be  able  to  achieve  the  IITS 


levels  for  metal  underlying  constituents 
present  in  residuals  from  the  treatment 
of  organic  TC  wastes, 

Stabilization  Capacity.  Stabilization 
may  be  required  to  treat  the  residuals  of 
wastes  covered  in  today's  ade  that 
contairi  metal  underlying  constituents. 
EPA  estimates  that  over  1  million  tons 
of  stabilization  capacity  is  currently 
available.  In  analyzing  alternative 
taatnient  capacity  for  stabilization  of 
newly  identified  and  listed  wastes,  the 
Agency  built  on  the  capa'iity  arialysis 
conducted  for  the  Third  Third  LDK  rule. 
This  analysis  was  based  on  data 
contained  in  the  TSDR  Capacity  Data 
Set. 

Innovative  (i\'on-coiubiistton) 
Tedinologies.  There  are  several  non- 
combustion  le<;hnologies  for  the 
treatment  of  soil  contaminated  with 
RCRA  hazardous  wastes,  including 
hydrolysis,  vacuum  extraction, 
photolysis,  and  oxidation.  To  the  e.vlenl 
that  these  technologies  can  be  used  to 
treat  hazardous  soil  on-site,  the  required 
capacity  for  combustion  will  dei:rease. 

EPA  has  limited  information  on 
innovative  technologies  with  regard  to 
both  available  capacity  and  to 
limitations  of  the  technologies  or 
constraints  on  the  u.se  of  these 
technologies.  EPA  solicited  conihients 
on  the  use  of  innovative  technologies  for 
the  treatment  of  soil  contaminated  with 
RCRA  hazardous  wastes.  Specifically. 
i;PA  requested  information  regarding 
constraints  on  the  use  of  these 
technologies  both  on-  and  off-site, 
including  physical  or  chemical 
characteristics  of  the  soils,  and  logistical 
constraints  such  as  permitting  and 
scheduling.  EPA  also  solicited  data  on 
volumes  of  contaminated  soil  currently 
being  treated  by  these  technologies, 
current  ava.l..'.jle  capacity,  and  estimates 
of  future  capacity.  EPA  received  two 
comments  regarding  innovative 
technologies.  One  commenter  noted  that 
to  trt!at  soil  on-site  requires  permitting 
and  approval  by  local,  state,  and  federal 
agencies,  which  may  be  a  problem  for 
some  innovative  technologies.  Another 
commenter  stated  that  the  chemical 
(;onf:entration  to  which  a  soil  can  fie 
biotreated  is  influenced  by  the 
particular  chemical,  the  soil  type,  the 
age  of  the  contaminated  media,  and  the 
bioremediation  process.  EPA  encourages 
the  use  of  innovative  technologies  when 
feasible,  and  realizes  that — in  some 
cases — use  of  these  technologies  may  be 
limited  by  technical  and  non-technical 
considerations.  Sufficient  conventional 
treatment  capacity  is  available, 
however,  such  that  these  limitations  do 
not  affect  cjipacity  determinations. 


C.  Surface  Disposed  Newly  Identified 
and  Listed  Wastes 

1.  Required  Capacity  for  Newly 
Identified  TC  Organics  (DG1&-D043) 

The  Agency  is  promulgating  treatment 
standards  for  TC  organic 
nonwastewaters  ba.sed  primarily  on 
incineration  performance  data. 
Treatment  standards  for  some  newly 
identified  organic  TC  wastewaters  are 
also  being  promulgated  in  today's  rule. 
(Organic  IC  wastewaters  managed  in 
systems  regulated  under  the  CWA.  those 
injected  into  Class  I  injection  wells  as 
regulated  under  the  SDVVA.  and  those 
zero  discharge  facilities  tliat  engage  in 
CWA-equivalont  treatment  prior  to  land 
disposal  will  be  addressed  in  future 
rulemakings.  EPA  v/ill  make  variance 
determinations  for  these  wastes  at  that 
time.)  For  the  proposed  nde,  the  Agency 
did  not  have  data  indicating  that 
facilities  managing  organic  TC 
wastewaters  would  be  impacted.  Thus, 
EPA  solicited  comments  in  the 
proposed  rule  on  the  quantities  of  newly 
identified  organic  TC  wastewaters 
affected  by  tlie  rule.  However,  no 
comments  were  received  on  this  issue. 
The  Agency  has  concluded  that 
facilities  managing  organic  TC 
wastewaters  will  not  be  afferrted  by  this 
rule  (i.e.,  no  organic  TC  wastewaters 
will  likely  require  alternative 
conm'C-cial  treatmant  as  a  result  of 
today's  ruU.-). 

EPA  developed  estimates  of  the 
qi'.antities  of  newly  identified  TC 
organic  wastes  based  on  current 
management  options  to  comply  with  the 
LDR  requirements.  EPA  did  not  receive 
any  data  in  public  comments  on  the 
quantities  of  organic  TC  nonwastewaters 
containing  underlying  metal 
constituents.  EPA  estimates  thjt 
approximately  220,000  tons  oi  organic 
TC  nonwastewaters  are  subject  to  this 
rule.  (See  Table  2  which  presents  the 
quantities  of  TC  nonwastewaters  (except 
for  liquid  nonwastewaters)  requiring  off- 
site  trer.iriient  by  waste  code.)  Even  if  all 
ihis  quantity  contained  underlying 
metal  t;onstituenls.  the  residuals  from 
the  treatment  of  organics  could  not  be 
higher  than  220.000  tons.  Underlying 
metal  constituents  are,  by  definition,  at 
levels  that  are  below  TC  levels  for 
metals.  Stabilization  is  an  appropriate 
technology  for  treating  low  level  metal 
wastes.  Given  that  ample  treatment 
capacity  exists  for  stabilization  (over  1 
million  tons).  EPA  believes  that 
sufficient  treatment  capacity  exists  for 
residuals  of  organic  TC  wastes 
containing  underlying  metal 
constituents. 


Table      2.— Quantities      of      TC 
Nonwastewaters  Requiring  Off- 
Site  Commercial  Treatment 
(Surlace  disposed  wastes  in  tons] 


Table  3. — Required  and  Available 
Capacity  for  Newly  Identified 
Organic  TC  Wastes  ^ 

(All  quantities  are  In  tons) 


Code 

Nonwastewaters 

D018 

126  000 

D019 

8  700 

D020 

6,300 

D021  

8,500 

D022 

8,400 

0023 

3,900 

D024 

520 

D025 

310 

D026 

1,500 

D027 „ 

1,200 

D028 

10,800 

D029 

3,800 

D030 

510 

D031  

200 

D032 

3.300 

D033 

450 

D034 

410 

DOSS 

4,200 

D036 

260 

D037 

600 

D038 

3,600 

D039 

6,900 

0040 

6.600 

D041  

110 

D042 

120 

D043 

16,500 

TOTAL'  

220,000 

'Total  may  rnit  sum  due  to  rounding. 

The  Agency  also  developed  estimates 
of  available  commercial  treatment 
capacity.  Table  3  summarizes  available 
capacity  for  each  alternative  treatment 
technology  required  for  the  newly 
identified  TC  nonwastewaters.  The  table 
also  summarizes  the  required  capacity 
for  each  technology.  A  comparison  of 
required  and  available  treatment 
capacity  indicates  that  adequate 
combustion  capacity  exists  forTC 
nonwastewaters.  Therefore,  in  the 
propo.sed  rule,  EPA  indicated  they 
would  not  be  granting  a  national 
capaci! .  \ariance  for  D018-D043 
nonwastewaters.  EPA  requested 
comments  and  any  additional  data  on 
its  assessment  that  there  is  adequate 
treatment  capacity  for  these  wastes.  EPA 
received  one  comment  on  this  issue. 
The  commenter  supported  EPA's 
determination  that  sufficient  capacity 
exists  to  treat  D01&-D043 
nonwastewaters.  Thus,  EPA  has  not 
changed  its  assessment  and  is  not 
granting  a  variance  for  these 
nonwastewaters. 


Tieatment  tech- 
nology 

Availal)te  ca- 
pacity 

Required 
capacity 

Liquid  Comtjus- 
tion 

Sludge/Solid 
Combustion  

Stabilization 

1,267,000 

438,000 
3  1,127,000 

?  11,000 
220,000 

'  Does  not  include  hazardous  soil  ar>d  de- 
bris, mixed  radioactive  wastes,  or  deep  well 
injected  wastes. 

^  These  are  liquid  nonwastewaters. 

3  Capacity  analysis  for  the  Phase  I  Newly 
Listed  arxJ  Newly  Identified  Waste  rule. 

*  Stabilization  capacity  may  be  required  to 
treat  underlying  metal  constituents  in  organic 
TC  wastes  after  combustion. 

2.  Used  Oil 

EPA's  capacity  assessment  does  not 
include  specific  quantities  of  used  oil 
which  might  be  subject  to  this  rule. 
Absent  data  to  the  contrary,  EPA 
believes  that  the  quantities  of  used  oil 
that  are  land  disposed  and  hazardous 
for  TC  organics  are  relatively  small. 
(Used  oil  that  is  recycled  and  that 
exhibits  the  TC  is  not  subject  to  the  land 
disposal  restrictions.  See  261.6(a)(4).) 

EPA  has  requested  information  and 
conducted  various  studies  of  generation, 
management  and  characteristics  of  used 
oil.  Although  the  data  are  not 
comprehensive,  based  on  all 
indications,  most  used  oil  is  either 
recycled  or  reused  as  fuel. 

In  its  May  20, 1992  (57  FR  21524) 
final  listing  determination  for  used  oil, 
the  Agency  concluded  that  only  a  small 
portion  of  used  oil  is  land  disposed  (less 
than  10  percent  of  the  amount 
generated).  Although  in  general  used  oil 
could  be  hazardous  for  TC  organics 
(benzene)  and  metals  (lead),  the  Agency 
furthermore  observed  that  the  trend  of 
increased  recycling  and  the  phase  down 
of  lead  in  gasoline  under  the  Clean  Air 
Act  would  decrease  both  the  quantity  of 
used  oil  that  is  land  dispoNt^d  and  the 
proportion  of  it  that  is  hazardous. 

To  update  and  refine  its  capacity 
analysis  for  this  rule,  EPA  requested 
comments  in  the  September  14,  1993 
proposed  rule  (58  FR  48092)  and 
reviewed  available  data  sources.  The 
Agency  requested  comments  on  the 
quantities  of  used  oil  that  exhibit  the 
toxicity  characteristic  and  is  subject  to 
the  LDRs.  EPA  received  only  one 
comment  from  a  firm  that  collected  over 
113  million  gallons  of  used  oil  for  re- 
refining  in  1992,  but  did  not  receive  any 
comments  on  the  amounts  of  used  oil 
subject  to  the  LDRs. 


To  gain  a  broader  perspective  of  used 
oil  generation  and  management  EPA 
examined  1991  data  from  the  national 
Biennial  Repwrting  System  (BRS).  EPA 
did  not  expect  to  obtain  comprehensive 
total  quantities  of  hazardous  used  oil 
generation  and  management;  however, 
EPA  was  able  to  get  the  proportional 
management  of  reported  waste  oils.  The 
BRS  shows  that  less  than  one  percent  of 
all  waste  oil  reported  is  landfilled.  For 
example,  in  the  'waste  oil  from  changes' 
category  of  the  1991  BRS,  approximately 
1,400  tons  was  reported  as  landfilled. 
Although  EPA  believes  the 
proportionate  disposal  (percent)  is 
nationally  representative,  the  total 
quantity  was  reported  for  waste  streams 
from  only  a  few  states  which  indicates 
that  the  total  is  not  comprehensive. 

We  have  received  preliminary  data 
from  the  State  of  New  Jersey  Hazardous 
Waste  Facilities  Siting  Commission. 
New  Jersey  treats  used  oil  as  state 
hazardous  waste  and  the  Commission 
tracks  generation  and  shipping/manifest 
data.  In  the  oil  category,  approximately 
1  percent  of  used  oil  generated  is 
identified  as  land  disposed  (landfilled). 
Of  this  1  percent  we  do  not  know  how 
much  would  be  hazardous  for  TC 
organics. 

Therefore,  EPA  believes  that  the 
quantities  of  used  oil  that  are  land 
disposed  and  are  also  hazardous  for  TC 
organics  are  small  and  sufficient  reuse- 
as-fuel,  energy  recovery,  and/or 
incineration  capacity  exists.  EPA 
believes  that  a  capacity  variance  is  not 
warranted  for  these  wastes. 

3.  Required  Capacity  for  Other  Newly 
Listed  Organic  Wastes 

This  section  presents  EPA's  analysis 
of  required  capacity  for  other  listed 
organic  wastes  including  coke  by- 
product wastes  and  chlorinated  toluene 
production  wastes. 

a.  Surface  Disposed  Coke  Bv-Produrt 
Wastes 

K141 — Process  residues  from  the  recovery  of 
coal  tar.  including,  but  not  limited  to.  tar 
collecting  sump  residues  from  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
from  coal.  This  listing  does  not  include 
K087  (decanter  tank  tar  sludge  from  coking 
operations). 

K142 — Tar  storage  tank  residues  from  the 
production  of  coke  from  coal  or  the 
recovery  of  coke  by-products  produced 
from  coal. 

K143 — Process  residues  from  the  recovery  of 
light  oil.  including,  but  not  limited  to. 
those  generated  in  stills,  decanters,  and 
wash  oil  units  from  the  recovery  of  coke 
by-products  produced  from  coal. 

K144 — Wastewater  sump  residues  from  light 
oil  refining,  including,  but  not  limited  to, 
intercepting  or  contamination  sump 
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sludges  firom  the  recovery  of  coke  by- 
products produced  from  coal. 

K145 — Residues  from  aaphthalene  collection 
and  recovery  operations  from  the  recovery 
of  coke  by-products  produced  from  coal. 

K147— Tar  storage  tank  residues  from  coal  tar 
refining. 

K148 — Residues  from  coal  tar  distillation, 
including  but  not  limited  to  still  bottoms. 

For  coke  by-product  nonwastewaters. 
EPA  is  promulgating  concentration- 
based  standards  based  on  incineration. 
Under  the  authority  of  section  3007  of 
ROIA.  EPA  collected  generation  and 
management  information  concerning 
coke  by-produc1  wastes;  this 
information  was  collected  in  1985  and 
1987.  The  majority  of  K141  to  K145 
nonwastewaters  generated  during  that 
timeframe  were  recycled  or  used  for 
energy  recovery.  Tar  storage  tank  and  tar 
distillation  bottoms  may  be  removed 
periodically.  The  Agency  identified  the 
following  annualized  land-disposed 
quantities  of  wastes:  49  tons  of  K141 
nonwastewaters.  2,750  tons  of  K142 
nonwastewaters,  10  tons  of  K143 
nonwastewaters,  304  tons  of  K 144 
nonwastewaters,  1,408  tons  of  K147 
nonwastewaters,  and  less  than  100  tons 
of  K148  nonwastewaters.  EPA  identified 
no  K145  nonwastewaters  that  were 
being  land  disposed.  The  Agency 
solicited  comments  on  the  above 
estimated  quantities  that  may  require 
alternative  treatment  as  a  result  of  the 
LDRs.  However,  no  comments  were 
received  on  this  issue.  Thus.  EPA  is 
using  the  estimates  shown  above  for  the 
quantities  of  these  wastes  that  may 
require  treatment  capacity  as  a  result  of 
the  LDRs. 

Current  management  practices 
indicate  that  the  majority  of  the  newly 
listed  coke  by-product  wastes  are 
amenable  to  recycling,  and  therefore 
alternative  treatment  may  not  be 
required  as  a  result  of  today's  final  rule. 
Thus.  EPA  believes  that  adequate 
capacity  exi.sts  to  treat  the  small  amount 
of  wastes  that  require  alternative 
treatment. 

EPA  does  not  have  any  information 
that  coke  by-product  wastewaters  are 
currently  generated.  The  quantity  of 
these  wastewaters  is  assumed  to  be  zero. 
EPA  solicited  comments  on  changes  of 
management  practices  or  generation 
data  on  these  wastes.  No  comments 
were  received  on  this  issue. 
Consequently,  EPA  concludes  that  the 
quantity  of  these  wastewaters  is  zero. 

As  a  result  of  this  analysis.  EPA  is  not 
granting  a  national  capacity  variance  to 
K141.  K142.  K143.  K144.  K145.  K147. 
and  K148  nonwastewaters  and 
wastewaters;  however,  the  Agency  is 
granting  a  three-month  variance  as 


described  in  Section  A  for  the  reason 
described  therein. 

b.  Surface  Disposed  Chlorinated 
Toluene  Wastes 

K149 — Distillation  bottoms  from  the 
production  of  alpha  (methyl)  chlorinated 
toluene,  ring-chlorinated  toluene,  benzoyl 
chlorides,  and  compound  with  mixtures  of 
these  functional  groups.  (This  waste  does 
not  include  still  bottoms  from  the 
distillation  of  benzyl  chloride.) 

K150 — Organic  residuals,  excluding  spent 
cartmn  adsort)ent.  from  the  spent  chlorine 
gas  and  hydrochloric  acid  recovery 
processes  associated  with  the  production 
of  alpha  (methyl)  chlorinated  toluene,  ring- 
chlorinated  toluene,  benzoyl  chlorides  and 
compounds  with  mixtures  of  these 
functional  groups. 

K151 — Wastewater  treatment  sludges, 
excluding  neutralization  and  biological 
sludges,  generated  during  the  treatment  of 
wastewaters  from  the  production  of  alpha 
(methyl)  chlorinated  toluene,  ring- 
chlonnated  toluene,  IwnzoyI  chlorides  and 
compounds  with  mixtures  of  these 
functional  groups. 

For  wastes  generated  during  the 
production  of  chlorinated  toluene.  EPA 
is  promulgating  concentration-based 
treatment  standards  based  on 
incineration  for  nonwastewaters.  EPA 
collected  generation  and  management 
information  on  wastes  generated  from 
the  production  of  chlorinated  toluene. 
EPA  collected  this  information  under 
the  authority  of  section  3007  of  RCRA 
during  engineering  site  visits  in  1988. 
This  capacity  analysis  incorporates  data 
from  the  section  3007  information 
request  and  engineering  site  visits.  EPA 
identified  four  facilities  that  produce 
chlorinated  toluene  wastes. 

The  Agency  has  identified  no  K149 
nonwastewaters,  no  K150 
nonwastewaters.  and  less  than  100  tons 
of  Kl  5 1  nonwastewaters  that  were  being 
land  disposed.  For  the  capacity  analysis, 
EPA  assumes  that  these  quantities  are 
currently  being  land  disposed  and  will 
require  treatment  capacity  as  a  result  of 
today's  final  rule. 

EPA  solicited  comments  on 
management  practices  and  generation 
data  on  these  wastes.  One  commenter 
requested  a  variance  because  high 
concentrations  of  salt  and  halogenated 
compounds  make  these  wastes  difficult 
to  incinerate.  EPA  contacted  a 
commercial  incineration  facility  that 
stated  that  with  proper  management 
they  could  treat  these  wastes.  Therefore, 
EPA  believes  that  a  capacity  variance  is 
not  warranted  for  these  wastes. 

EPA  does  not  have  any  information 
that  chlorinated  toluene  wastewaters  are 
currently  generated.  EPA  solicited 
commerfts  on  changes  of  management 
practices  or  generation  data  on  these 
wastes.  No  comments  were  received  on 


this  issue.  Thus,  EPA  concludes  that  the 
quantity  of  these  wastewaters  is  zero. 
Because  adequate  capacity  exists  to 
treat  these  wastes,  EPA  is  not  granting 
a  national  capacity  variance  for  K149, 
K150.  and  K151  nonwastewaters  and 
wastewaters;  however,  like  the  other 
newly  listed  and  identified  wastes.  EPA 
is  granting  a  three-month  variance  as 
described  in  Section  A  for  the  reason 
described  therein. 

4.  Newly  Identified  TC  Wastes  That 
Were  Not  Previously  Hazardous  by  the 
Old  EP  Leaching  Procedure 

In  the  Third  Third  LDR  rule  (55  FR 
22520.  June  1.  1990).  EPA  promulgated 
treatment  standards  for  D012  through 
D017  wastes,  but  only  for  those  wastes 
that  were  previously  hazardous  by  the 
old  EP  leaching  procedure  and  remain 
hazardous  under  the  new  TCLP.  D012 
through  D017  wastes  that  were  not 
hazardous  by  the  old  EP  leaching 
procedure  but  are  now  hazardous  using 
the  new  TCLP  are  considered  newly- 
identified  D012  through  D017  wastes. 

In  response  to  the  ANPRM  (56  FR 
55160.  October  24. 1991).  EPA  did  not 
receive  any  estimates  for  additional 
waste  quantities  (or  newly-identified 
wastes)  due  to  the  use  of  the  TCLP 
rather  than  the  EP  leaching  procedure. 
Similarly,  no  estimates  were  received  in 
response  to  the  proposed  rule.  EPA 
believes  that  the  quantities  of  the  newly- 
identified  D012  through  D017  wastes 
due  to  the  use  of  the  "TCLP  rather  than 
the  EP  leaching  procedure  are  small,  if 
any,  and.  hence,  expects  little  or  no 
additional  demand  for  commercial 
treatment  capacity  as  a  resuh  of  the 
LDRs.  Because  sufficient  capacity  exists 
to  treat  these  wastes,  EPA  is  not  granting 
the  newly-identified  D012  through  D017 
wastes  a  national  capacity  variance. 
However,  the  Agency  is  granting  a  three- 
month  variance  as  described  in  Section 
A  of  the  preamble. 

D.  Required  and  Available  Capacity  for 
Newly  Listed  and  Identified  Wastes 
Mixed  with  Radioactive  Components 

EPA  has  defined  a  mixed  RCRA/ 
radioactive  waste  as  any  matrix 
containing  a  RCRA  hazardous  waste  and 
a  radioactive  waste  subject  to  the 
Atomic  Energy  Act  (53  FR  37045-37046. 
September  23,  1988).  These  mixed 
wastes  are  subject  to  RCRA  hazardous 
waste  regulations,  including  the  LDRs, 
regardless  of  the  type  of  radioactive 
constituents  contained  in  these  wastes. 

Radioactive  wastes  that  are  mixed 
with  spent  solvents,  dioxins,  California 
list  wastes.  First  Third,  Second  Third,  or 
Third  Third  wastes,  and  Phase  I  wastes, 
are  subject  to  the  LDRs  already 
promulgated  for  these  hazardous  wastes. 


EPA  granted  national  capacity  variances 
for  all  of  these  mixed  wastes  because  of 
a  lack  of  national  treatment  capacity. 
Today's  rule  addresses  the  radioactive 
wastes  that  contain  newly  listed  and 
identified  hazardous  wastes  being 
restricted  in  today's  rulemaking. 

Based  on  comriients  received  by  EPA 
in  response  to  the  proposed  rule,  the 
ANPRM  (56  FR  55160.  October  24, 
1991),  and  previous  rulemakings,  the 
U.S.  Department  of  Energy  (DOE)  is  the 
primary  generator  of  mixed  RCRA/ 
radioactive  wastes.  A  variety  of  non- 
DOE  facilities  also  generate  mixed 
wastes,  including  nuclear  power  plants, 
academic  and  medical  institutions,  and 
industrial  facilities. 

1 .  Waste  Generation 

n.  Non-soil  and  Non-debris  Mixed 
Radioactive  Wastes 

In  April  1993,  DOE  released  the 
Interim  Mixed  Waste  Inventory  Report 
(IMWIR),  which  included  a  national 
inventory  of  all  mixed  wastes  that  were 
being  stored  or  would  be  generated  over 
the  next  five  years  and  a  national 
inventory  of  mixed  waste  treatment 
capacities  and  technologies.  The  report 
provides  waste  stream-specific  and 
treatment  facility-specific  information 
for  each  site  managing  DOE  wastes.  This 
report  is  currently  being  updated; 
however  the  Final  Mixed  Waste 
Inventory  Report  (MWIR)  Data  Base  that 
will  be  used  to  develop  the  Final  MWIR 
was  made  public  in  May,  1994.  This 
Data  Base  was  used  to  determine  the 
quantity  of  DOE-generated  mixed  waste 
requiring  treatment. 

Based  on  the  MWIR  data,  EPA 
estimates  that  DOE  generates  1.700  m  V 
yr  of  non-soil,  non-debris  mixed 
radioactive  waste  contaminated  with  TC 
organic  constituents.  In  addition,  DOE 
currently  has  19,000  m'  of  these  wastes 
in  stornge.  Table  4  lists  the  quantities  of 
each  category  of  non-soil,  non-debris 
mixed  waste  that  DOE  expects  to 
generate  annually,  as  well  as  the  amount 
currently  in  storage. 

Table  4.— Quantities  of  DOE  Non- 
soil,  Non-debris  Newly  Identi- 
fied TC  Organic  Mixed  Radio- 
active Wastes 


Mixed  waste  category 

Current 

inventory 

(m') 

Annual 
genera- 
tion (mV 

yr) 

High-level  waste 

(HLW)  

Mixed  transuranic 

waste  (MTRU)  

Mixed  low-level  waste 

(MLLW) 

11.000 
4.700 
3.400 

1,300 

1 

400 

b.  Mixed  Radioactive  Soil 

EPA  derived  data  on  the  quantities  of 
DOE  mixed  radioactive  soils  using 
MWIR  data.  Table  5  lists  the  quantities 
of  each  category  of  mixed  radioactive 
soil  that  is  expected  to  be  generated 
annually,  as  well  as  the  amount 
currently  in  storage.  The  quantity  of 
hazardous  soil  in  storage,  or  projected  to 
be  generated  annually,  is  very  small. 
This  can  be  attributed  to  the  fact  that  the 
MWIR  Data  Base  generally  does  not 
include  DOE  environmental  restoration 
wastes.  When  these  wastes  are 
generated  they  will  increase  the 
quantity  of  newly  identified  mixed 
wastes,  particularly  soil,  that  require 
treatment.  Although  these  wastes  are 
not  included  in  the  Final  MWIR  Data 
Base,  the  IMWIR  estimates  that  DOE 
will  generate  a  total  of  approximately 
600.000  m'  of  mixed  environmental 
restoration  wastes  over  the  period  from 
1993  to  1997.  Some  of  these  wastes  will 
likely  be  newly  identified  organic  TC 
mixed  wastes. 

TABLE  5.— Quantities  of  DOE 
Newly  Identified  TC  Organic 
Mixed  Radioactive  Soils 


Mixed  waste  category 

Current 

inventory 

(m') 

Annual 
genera- 
tion (mV 
yO 

High-level  waste 

(HLW)  _ 

Mixed  transuranic 

waste  (MTRU)  

Mixed  low-level  waste 

(MLLW) 

0 

0 

20 

0 

0 

10 

c.  Mixed  Radioactive  Debris 

EPA  derived  data  on  quantities  of 
DOE  mixed  radioactive  debris  using 
MWIR  data.  Table  6  lists  the  quantities 
of  each  category  of  mixed  radioactive 
debris  that  is  expected  to  be  generated 
annually,  as  well  as  the  quantity 
currently  in  storage. 

Table  6.— Quantities  of  DOE 
Newly  Identified  TC  Organic 
Mixed  Radioactive  Debris 


Mixed  waste  category 

Current 

inventory 

(m') 

Annual 
genera- 
tion (mV 

yr) 

High-level  waste 

(HLW)  

Mixed  transuranic 

waste  (MTRU)  

Mixed  low-level  waste 

(MLLW) 

0 
18,000 
14.000 

0 
380 
650 

2.  Available  Capacity  and  Capacity 
Implications 

a.  Non-soil  and  Non-debris  Mixed 
Radioactive  Wastes 

EPA's  review  of  IMWIR  data  indicates 
that  4,000  m'  of  treatment  capacity  are 
available  annually  for  HLW  at  three 
DOE  treatment  systems.  The  available 
capacity  appears  sufficient  to  treat  the 
estimated  average  annual  generation. 
However,  the  IMWIR  indicates  that  the 
current  national  inventory  of  HLW  is 
greater  than  280,000  m'.  This  quantity 
dwarfs  DOE's  annual  available 
treatment  capacity  for  HLW. 
Consequently,  EXDE  faces  a  treatment 
capacity  shortfall  for  high-level 
radioactive  wastes. 

DOE  is  developing  the  Waste  Isolation 
Pilot  Project  (WIPP)  in  New  Mexico  as 
a  permanent  repositorj-  for  DOE  TRU 
wastes,  including  MTRU  wastes. 
However,  EXDE  is  not  yet  authorized  to 
begin  the  placement  of  TRU  wastes  in 
the  WIPP.  In  addition,  wastes  received 
at  the  WIPP  must  meet  DOE's  WIPP 
Waste  Acceptance  Criteria  (WIPP- 
WAC).  DOE  is  still  in  the  planning 
stages  for  facilities  designed  to  prepare 
MTRU  wastes  for  shipment  to  the  WIPP. 
As  a  result,  DOE  faces  a  capacity 
shortfall  for  treatment  of  MTRU  wastes. 

EPA's  review  of  the  IMWIR  data 
indicates  that  340  m  Vyr  of  currently 
available  capacity  exists  at  four  DOE 
treatment  svstems  for  the  treatment  of 
alpha  MLLW  (i.e.,  MLLW  with  an  alpha 
particle  content  between  10  and  100 
nCi/g).  However,  the  available  capacity 
is  greatly  exceeded  by  the  estimated 
quantify  of  alpha  MLLW  requiring 
treatment  annually  over  the  next  five 
years,  3,700  m-\  Consequently.  DOE 
faces  a  treatment  capacity  shortfall  for 
non-soil,  non-debris  alpha  MLLW. 

According  to  IMWIR.  1.000.000  mVyr 
of  treatment  capacity  among  26  systems 
are  currentlv  available  to  treat  non- 
alpha  MLLW.  However.  IMWIR  states 
that  most  of  DOE's  currently  available 
treatment  rapacity  for  MLLVV  is 
represented  by  facilities  limited  to  the 
tn^itinenl  of  wastewaters  (defined  by 
DOE  as  less  than  1  percent  total 
suspended  solids  (TSS)).  While  these 
treatment  facilities  provide  excess 
capacity  for  MLLW  wastewaters,  they 
cannot  proce.ss  wastes  with  high  TSS 
and  are  not  readily  adaptable  for  other 
waste  forms.  Thus,  although  the 
quantity  of  MLLVV  treatment  capacity  is 
greater  than  the  total  quantity  of  mixed 
wastes,  DOE  faces  a  treatment  ( .npacity 
shortfall  for  nonwastewater  MLLW.  .ind 
thus  non-alpha  MLLW. 

While  DOE  has  provided  its  Ix-st 
available  data  on  mixed  waste 
generation,  uncertainty  remains  about 
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mixed  waste  generation  at  DOE  (and 
non-DOE)  facilities.  For  example,  not  all 
DOE  Field  Organizations  responded  to 
DOE's  request  for  information  following 
publication  of  the  ANPRM.  In  addition, 
the  data  submitted  to  EPA  generally  did 
not  include  DOE  environmental 
restoration  wastes  which,  when 
generated,  will  increase  the  quantity  of 
newly  identified  mixed  wastes  that 
require  treatment.  The  IMVVIR  estimates 
that  DOE  will  generate  a  total  of  600,000 
m'  of  mixed  environmental  restoration 
waivtes  over  the  period  from  1993  to 
1997.  Although  the  IMWIR  notes  that 
the  estimates  of  DOE  environmental 
restoration  wastes  are  preliminary,  the 
quantities  noted  above  will  place 
additional  strains  on  DOE's  limited 
available  mixed  waste  treatment 
capacity. 

Although  DOE  is  in  the  process  of 
increasing  its  capacity  to  manage  mixed 
RCRA/radioactive  wastes,  information 
supplied  by  DOE  indicates  that  a 
significant  capacity  shortfall  currently 
exists  for  the  treatment  of  mixed  RCRA/ 
radioactive  wastes,  much  of  which  are 
in  storage  facilities  awaiting  treatment. 
DOE  has  indicated  that  it  will  generally 
give  treatment  priority  to  mixed  wastes 
that  are  already  restricted  under 
previous  LDR  rules  (e.g.,  radioactive 
wastes  mixed  with  solvents,  dioxins. 
California  list  wastes.  First  Third. 
Sec:ond  Third,  or  Third  Third  wastes. 
and  Phase  I  wastes)  DOE  is  also 
concerned  about  the  availability  of 
treatment  capacity  for  mixed  wastes  that 
will  be  generated  as  a  result  of  site 
remediation  activities.  EPA's  review  of 
non-DOE  data  sources  also  showed  a 
signiTicant  lack  of  commercial  treatment 
capacity. 

in  response  to  the  Phase  11  proposed 
rule.  EPA  re<:eived  six  comments 
concerning  the  proposal  to  gnnt  a  two- 
year  national  capacity  variance  for  non- 
soil,  non-debris  TC  organic  mixed 
radioactive  wastes.  All  six  commenters, 
including  DOE.  were  in  favor  of  the  two- 
year  national  capacity  variance. 
Furthermore,  none  of  the  commenters 
identified  any  additional  treatment 
capacity  for  the  wa.stes.  Thus,  despite 
the  uncertainty  alK)ut  the  exaci 
quantities  of  mixed  radioactive  wastes 
containing  newly  listed  and  identified 
wastes  that  will  require  treatment  as  a 
result  of  todays  nile,  the  quantities 
appear  to  exciwd  available  capacity  In 
addition,  any  new  commercial  capacity 
that  does  become  available  will  be 
needed  for  mixed  radioactive  wastes 
that  were  rev;ulated  in  previous  LDK 
ruUrmakings  .iiul  whosw  variances  have 
already  expired.  Therefore,  EPA  has 
determined  that  sulTicii'iit  alteniativo 
treatment  capacity  is  not  available  fur 


mixed  radioactive  wastes  contaminated 
with  newly  listed  and  identified  wastes 
whose  standards  are  being  promulgated 
today,  and  thus  is  granting  a  two-year 
national  capacity  variance  for  these 
wastes. 

b.  Mixed  Radioactive  Soil 

EPA's  review  of  IMWIR  data  indicates 
that  no  available  treatment  capacity 
exists  at  DOE  facilities  for  mixed 
radioactive  soils.  As  indicated  earlier,  a 
preliminary  estimate  of  mixed 
radioactive  soil  is  approximately  10  mV 
yr.  Therefore.  EPA  is  granting  a  two-year 
national  capacity  variance  for  mixed 
radioactive  soils. 

c.  Mixed  Radioactive  Debris 

EPA's  review  of  IMWIR  data  indicates 
that  less  than  2  m  Vyr  of  treatment 
capacity  is  available  that  can  accept 
mixed  low-level  debris,  an  amount  that 
exceeds  the  estimated  annual 
generation.  In  addition,  DOE  has  not  yet 
been  authorized  to  begin  placement  of 
MTRU  wastes  into  the  WIPP.  As  a 
result.  DOE  faces  a  treatment  capacity 
shortfall  for  mi.xed  transuranic  debris. 
Therefore,  EPA  is  granting  a  two-year 
national  capacity  variance  to  debris 
contaminated  with  mixed  radioactive 
wastes. 

E.  Required  and  Available  Capacity  for 
High  TOC  Ignitable.  TC  Pesticide,  and 
Newlv  Listed  Wastes  Injected  Into  Class 
I  Deep  Wells 

As  explained  in  previous  rules 
concerning  land  disposal  restrictions 
(see  e.g.,  52  FR  32450.  August  27,  1987; 
53  FR  30912,  August  16.  1988;  55  FR 
22520,  June  1.  1990),  EPA  is  allocating 
available  capacity  first  to  those  wastes 
disposed  in  surface  units,  second  to 
wastes  resulting  from  CERCLA  and 
RCRA  clean  iips,  and  finally  to 
underground  injected  wastes.  Based  on 
this  hierarchical  approach,  the  Agency 
is  promulgating  the  following  effective 
dates  for  injected  wastes. 

EPA  still  has  very  limited  information 
which  differentiates  high  TOC  DOUl 
ignitable  wastes  from  low  TOC  DOOl 
ignitable  wastes,  particularly  with 
reference  to  the  type  of  Cla.ss  I  injection 
well  (i.e..  nonhazardous  versus 
hazardous)  into  which  the  wastes  are 
disposed.  The  information  the  Agency 
does  have  indicates  that  both  DOOl 
ignitable  wastes  and  DO12-D017  TC 
pesticide  wastes  are  deep  well  injected 
into  Class  I  hazardous  wells  with  no- 
migration  variances.  EPA  is  concerned 
that  siiue  thrse  wastes  are  being 
generated,  the  potential  exists  that 
diluted  DOOl  ignitable  wastes  and 
D012-D017  TC  pesticide  wastes  are  also 
l)eing  inje<:ted  into  Class  I  nonhazardous 


wells.  In  the  proposed  rule,  EPA 
estimated  that,  based  on  management 
practices,  low  volumes  of  diluted  high 
TOC  ignitable  waste  were  injected  into 
Class  I  nonhazardous  wells,  and  less 
than  420  tons  of  D012-D017  pesticide 
wastes  are  deep  well  injected  into  Class 
I  nonhazardous  wells.  However,  several 
commenters  to  the  proposed  rule,  and 
other  industries  with  Cla.ss  I  injection 
wells,  have  indicated  that  it  would  be 
extremely  difficult  to  identify,  segregate, 
treat,  and/or  arrange  for  dispo.sal  of 
these  waste  streams  in  a  short  time 
frame.  This  may  be  particularly  true  if 
waste  volumes  for  high  TOC  DOOl 
ignitable  wastes  are  discovered  to 
greatly  exceed  earlier  estimates.  The 
facilities,  depending  on  their  Class  I 
injection  wells,  would  have  to 
reconfigure  their  disposal  systems, 
which  may  include  the  construction  or 
rearrangement  of  wastelines  or  piping. 

To  allow  sufficient  time  to  address 
these  logistical  problems,  EPA  is 
granting  a  one-year  national  capacity 
variance  to  allow  the  Class  I  injection 
facilities  an  appropriate  lead  time  to 
identify  their  dccharacterized  high  TOC 
DOOl  and  D012-D017  waste  streams  and 
to  create  an  infrastructure  that  allows 
their  alternative  management  consistent 
with  today's  rule  and  the  statute.  This 
may  include  installation  of  equipment 
to  segregate  wastes.  For  operators 
applying  for  no-migration  petitions,  the 
variance  will  allow  time  for  conducting 
the  modelling  or  other  analysis,  for  EPA 
review,  and  for  the  operators  to  make 
alternative  arrangements  if  the  petitions 
are  not  granted. 

The  following  wastes  are  the  newly 
listed  wastes  for  which  numerical 
standards  are  being  promulgated,  and 
which  current  data  indicate  are  not 
being  underground  injected: 

Coke  Bv-Prfxiuct  Wastes:  K141,  K142,  K143. 

K144.K14S.K147.K148 
Chlorotoluene  Production  Wastes:  K149, 

kl50.Kl51 

The  Agency  requested  further 
comment  on  whether  any  of  these 
wastes  are  being  injected.  Comment  was 
also  requested  on  what  quantities  of 
wastes  are  being  injected,  and  on  the 
characteristics  of  these  wastes. 
However,  no  comments  were  received 
on  this  issue.  EPA  is  therefore  not 
granting  a  national  capacity  variance  for 
coke  production  wastes  (K141-K145, 
K147.  K14B)  and  for  chlorotoluene 
production  wastes  (K149-K151)  injected 
into  Class  I  deep  wells. 


F.  Required  and  Available  Capacity  for 
Hazardous  Soil  and  Debris 
Contaminated  with  Newly  Listed  and 
Identified  Wastes 

This  capacity  analysis  focuses  on 
hazardous  soil  and  debris  contaminated 
with  wastes  whose  treatment  standards 
are  promulgated  in  today's  rule. 

EPA  used  several  data  sources  to 
estimate  the  total  quantity  of  land- 
disposed  hazardous  soil  and  debris. 
These  sources  include:  responses  to  the 
Advance  Notice  to  the  Proposed 
Rulemaking  (ANPRM)  for  the  newly 
identified  wastes  (56  FR  55160);  the  TC 
Survey;  information  provided  during  a 
series  of  roundtable  meetings  held  by 
the  Agency  in  May  and  June  of  1991 
with  representatives  of  companies 
involved  in  the  management  and 
disposal  of  hazardous  debris  and  soil; 
the  Biennial  Reporting  System  (BRS); 
Records  of  Decision  (RODs)  of 
Superfund  sites;  the  TSDR  Survey;  and 
the  National  Survey  of  Hazardous  Waste 
Generators.^ 

1.  Waste  Generation 

a.  Hazardous  Soil 

The  hazardous  soil  covered  by  this 
rule  includes  soil  contaminated  with 
D018-D043  organic  TC  wastes,  and  soils 
contaminated  with  coke  by-product 
wastes  and  chlorinated  toluene  wastes. 
The  largest  quantity  of  hazardous  soil 
affected  by  today's  rulemaking  is 
hazardous  soil  contaminated  with 
D018-D043  organic  TC  wastes.  At  the 
time  of  the  proposal,  the  Agency 
estimated  that  approximately  233,000 
tons  per  year  of  TC  soils  would  require 
off-site  treatment  and  the  majority  of 
these  TC  soils  was  expected  to  be 
generated  from  surface  impoundment 
closures.  Based  on  new  data  received 
from  owners/operators  concerning 
surface  impoundment  closure  practices, 
the  Agency  now  estimates  that  the 
annual  quantities  of  TC  soil  that  is  land 
disposed  and  subject  to  the  LJDRs  ranges 
from  70,000  to  120,000  tons.  Because  TC 
soil  generation  from  surface 
impoundment  closures  is  somewhat 
discretionary,  decisions  by  owners/ 
operators  of  facilities  concerning  closure 
methods  significantly  changed  the 
generation  rates  previously  estimated  in 
the  TC  Survey. 

The  Agency  contacted  facilities 
expected  to  generate  TC  soils  from 
surface  impoundment  closures  in  1993, 


J  EPA  conducted  the  surveys  during  1987  and 
1988  lo  obtain  contprehensive  data  on  the  nation's 
capacity  for  managing  hazardous  waste  and  the 
volumes  of  hazardous  waste  twing  land  disposed  as 
well  as  data  on  waste  generation,  waste 
characterization,  and  hazardous  waste  treatment 
capacity  in  units  exempt  from  RCRA  pennitting. 


1994,  and  1995  to  confirm  generation 
rates.  Nearly  all  of  the  owners/operators 
revised  their  estimates  for  TC  soil 
generation  downward.  Most  owners/ 
operators  revised  their  closure  practices 
to  minimize  or  eliminate  TC  soil 
generation.  Some  facilities  closed 
impoundments  prior  to  today's 
rulemaking  and  other  facilities  are 
closing  their  impoundments  as  landfills. 
In  closing  as  a  landfill,  a  faciUty  closes 
the  impoundment  with  the  waste  in 
place.  The  facility  owners/operators 
remove  all  free  liquids,  stabilize  the 
sludges,  cap  the  impoundment,  and 
establish  a  ground  water  monitoring 
system.  Therefore,  for  these  facilities,  no 
LDR  treatment  capacity  would  be 
necessary  for  TC  soils.  Of  the  facilities 
that  predicted  TC  soil  generation  in 
1994  and  1995,  no  facility  currently 
expects  to  ship  TC  soils  generated  from 
a  surface  imjxiundment  closure  ofT-site 
for  LDR  treatment. 

However,  for  at  least  two  facilities, 
some  uncertainty  existed  concerning  the 
ability  of  these  facilities  to  ship  all  of 
their  TC  soils  off-site  prior  to  today's 
rulemaking.  Nevertheless,  even  if  these 
facilities  generated  all  their  TC  soils 
after  today's  rulemaking,  the  impact  on 
LDR  treatment  capacity  would  be 
minimal  because  these  facilities  were 
expected  to  generate  only  5,300  tons  of 
TC  soils.  Therefore,  only  5,300  tons  of 
TC  soils  generated  by  surface 
impoundment  closures  might  require 
off-site  treatment. 

The  Agency  also  reviewed  the  TC  data 
base  and  public  information  on  specific 
facilities  to  assess  the  TC  soil  generation 
rate  from  routine  and  sporadic  activities 
that  might  require  ofT-site  disposal.  For 
this  analysis,  the  Agency  assumed  that 
routine  activities  and  the  quantity  of 
soil  generated  should  be  considered 
constant  over  time  when  analyzing  the 
generator  population  as  a  whole. 
However,  for  sporadic  activities  (e.g. 
surface  impoundment  closures),  which 
by  their  nature  occur  infrequently,  the 
year  in  which  they  occur  is  critically 
important  in  determining  the  required 
capacity  for  soil  when  the  rule  becomes 
effective. 

In  the  TC  Sur\'ey,  some  TC  wastes 
were  only  characterized  as  a  mixture  of 
soil  and  debris.  For  the  lower  bound 
estimate  (70.000  tons),  the  Agency 
assumed  a  50-50  ratio  of  soil  and  debris 
in  mixtures  characterized  as  soil  and 
debris.  Using  this  assumption,  EPA 
estimates  that  approximately  70,000 
tons  of  TC  soils  generated  by  routine 
and  sporadic  activities  will  require 
additional  treatment  annually.  In 
addition,  in  this  lower  bound  estimate, 
the  Agency  assumed  that  all  facilities 
were  able  to  manage  the  TC  soils 


generated  from  surface  impoundment 
closures  prior  to  the  effective  date  of 
today's  rule.  Therefore,  for  the  lower 
bound  estimate,  no  TC  soils  from 
surface  impoundment  closures  are 
expected  to  require  additional  treatment 
capacity.  Based  on  these  assumptions, 
the  Agency  calculates  that  the  lower 
bound  estimate  is  70,000  tons  of  TC 
soils  per  year. 

For  the  upp)er  bound  estimate,  the 
Agency  assigned  the  entire  quantity  of 
mixtures  of  soil  and  debris  reported  in 
the  TC  survey  as  TC  soils.  As  a  result, 
the  TC  soil  generation  rate  for  routine 
and  sporadic  activities  increased  by 
about  20,000  tons.  The  Agency 
conducted  a  similar  review  of  facilities 
that  submitted  confidential  business 
information  (CBI)  concerning  TC  soil 
generation  rates.  When  as,suming  a  100 
percent  of  mixtures  were  TC  soils,  these 
facilities  were  estimated  to  generate  an 
additional  53,000  tons  of  TC  soils  for  a 
total  of  143,000  tons. 

To  verify  the  accuracy  of  the  upper 
bound  estimate,  the  Agency  contacted 
individual  facilities  to  determine  actual 
TC  soil  generation  rates.  Based  on  these 
contacts,  the  TC  data  base  overestimated 
TC  soil  generation  from  routine  and 
sporadic  activities.  Many  facilities 
stated  that  actual  generation  rates  were 
lower  or  that  the  estimate  included  one 
time  wastes  from  surface  impoundment 
closures  that  already  occurred. 
Therefore,  when  the  Agency  revised  the 
upper  bound  estimates,  TC  soil 
generation  rates  for  routine  and  sporadic 
activities  at  all  facilities  (non-CBI  and 
CBI  facilities)  were  approximately 
114.000  tons.  After  adding  the  5,300 
tons  of  TC  soils  generated  by  surface 
impoundment  closures,  the  estimated 
upper  bound  quantity  of  TC  soil 
requiring  additional  treatment  is 
approximately  120.000  tons  per  year. 

Due  to  reduced  generation  of  TC  soils 
from  surface  impoundment  closures  in 
1994  and  1995  and  overestimations  of 
TC  soil  generation  rates  ftt)m  routine 
and  sporadic  activities,  the  Agency 
estimates  that  between  70,000  and 
120,000  tons  per  year  of  TC  soils  will 
require  off-site  treatment. 

At  the  time  of  the  proposed 
rulemaking,  the  Agency  was  uncertain 
concerning  the  quantities  of  TC  soil 
generated  from  manufactured  gas  plants 
(MGP).  Most  of  the  soil  generated  at 
these  plants  is  expected  to  be 
contaminated  with  benzene.  EPA 
requested  updated  information  on  the 
generation  and  management  of  these 
wastes  and  on  whether  there  will  be 
sufficient  commercial  treatment  services 
to  treat  these  wastes  on-site.  No 
comments  were  received  that  specified 
quantities  of  soil  generated  or  discussed 
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commercial  capacity  for  contominuted 
soils.  While  EPA  acknowledges  that 
generation  of  TC-contaminated  soil  from 
MGP  will  otxur.  the  Agency  expects 
that  most  of  this  quantity  will  be 
managed  on-site  and  will  not  require 
off-site  or  commeri.iaI  treatmont 
capacity.  Theivfore.  EPA  has  concluded 
that  TC-contaminated  soil  from  MGPs 
will  not  signiHcantly  affect  the  required 
treatment  capacity  for  soil. 

Similarlv  -  to  the 

ANPRM  iiu  liave 

underestimated  the  annual  quantities  of 
hazardous  soil  generated.  Some 
cominonlers  provided  site  spet.ific  data 
on  the  ,  I 

during  i  ,,  ncy 

incorporated  these  data  in  its  analysis  of 
there(|.'       '      nacity  for  hazardous  soil. 

In  til  t(l  rule,  FHA  requested 

cot-  '.alive 

let.i-.-j.^ ,,--     --:  ' .oil. 

Sp«H  incflily.  EPA  n>quosted  information 
on  I  ■    '    '    ■'     use  of  thosa 

te«  t  :i-  and  off-site. 

ii.t:luil<  >il  on  heniii;al 

(iiara<:tt. . .    ul  the  wastes,  and 

iogistical  constraints  such  as  permitting 
:      '     '   '        n  •   r  MOIed 

piTnutttng  and  approval  hy  iotiil.  stuto. 
null  federal  agencies,  which  ni  jy  lie  a 
prohl«Mn  fur  some  innovative 
im  '!      ■  ^  'he 

thi  .  1  .T  soil 

t;an  t*  t)joir»»atod  is  intL  v  the 

p.'irti(:ul.ir  chnniical.  tht-  : .  ,;<  .  the 

Age  of  the  contaminated  media,  and  the 
hi"  '  '  \  has  taken 

tht  iM 

estimating  the  availatiic 
provided  bv  innovative  i.  •  i..i.-i.»f;ies  for 
the  treatment  of  haz.ird«i\is  s<iil 

/»  Hmnrdntis  Dvbri» 

This  mie  covers  Jehri^  i Diitinun.tted 
with  the  newly  listed  and  id.Mitifivd 
wastes  (  ovennl  in  this  rule.  As  -jhown 
in  TiiWe  7,  i' 
indtcitos  III 

tons  ol  debris  c.ontiiminat»>d  with  Ut)18- 
IXJ4  t  w.isies  may  ^m-  rurrentlv  land 
disponed 

Table   7.— OuANiiriES  of   TC-Con- 

TAMlfJATED  DEBRIS  REQUIRING  OfF- 

SiTE  Treatment 

(Surldce  (ksposad  wastes  tn  tons) 


Table   7.— Quantities  of   TC-Con- 

TAMINATED  DEBRIS  REQUIRING  OFF- 

SiTE  TREATMENT — Continued 
(Surface  disposed  wastes  m  tons] 


Coda 

D«MS 

0018 
0019 
0020 

. ".- „_............ 

26.400 

220 

20 

0021 
0022 

210 
80 

0023  .. 
0024 

. ...,-.._„.„« 

60 
60 

Code 

DetXTS 

0025  

0026  

0027  

0028  

0029  

0030  

0031  _ _ _.. 

0032 

D033 

0034  

0036  !!"!""I!Z!!"IZ™!!!!!"!! 

0037 

003^  

0039  -„ 

D040  

60 

700 

290 

280 

330 

90 

10 

70 

110 

40 

300 

70 

130 

570 

970 

■  690 

0041  „...„.... 

D042  

0043 

20 

20 
1,700 

Total' 

34.000 

'I<!d  without 
:)  is  Ilie 


*  Total  may  not  sum  due  to  rounding 

2  Current  Management  Practices 

aerators  and  TSDFs  n'port 
th.i:  .....;  uf  the  soils  contaminated  with 
D01ft-D043  newly  identined  organic  TC 
w..  ■  •' .  ' 

p 

ct  I  ott-siie  treatment 

tr.  reportedly  available  for 

tl>  .s. 

(i!    ir  Hi       '  I'icin  for  treating 
organic  T(  .d  soil,  KPA  has 
no  inf<                on  the  commen.ial  off- 
site  av.i   )  of  uther  treatment 

lechnolo'^i's  (e.g.,  low  temperature 
Ih.-      •  ■  •  '     ■    , 

so '  ■'.      '      ,         .  •     i  1 

CO  r>  to  the  ANPKM  mentioned 

bii  '     1  cs  an  alternative  to 

id  the  treatment  of  TC 

CO  "'^r 

pi  I  ,  •  lation  on 

tx>mmerrialiy  available  off-site 
tr>  '  -      '      "v  ity  for  this  technology. 
Tl  -ile  rommenial  i  apai:ity 

for  tfi  t  "ian  incineration 

wasco   :..  .    ....  ;     ,    uses  to  LP  A 's 

request  for  voluntary  information  from 
VI  r   '         '  .   vve  tw;hnologies 

pr.  .    .idor  Information 

System  tor  innovative  Treatment 
Technologies  (VISHT).  At  the  time  ol 
the  proposHtl  rule.  EJPA  had  received  no 
ifif'  'handling 

pri'  (juantity  of 

hazardous  soil  that  currently  can  be 
treated  by  incineration,  and  EPA 
requested  information  on  special- 
handling  cone-ems  with  managing  these 
wastes.  No  comments  were  re<^ived  on 
this  issue.  Thus.  EPA  has  concluded 


that  the  quantity  of  hazardous  soil  that 
c:an  be  treated  by  incineration  will  not 
be  limited  by  special-handling 
problems. 

3.  Available  Capacity  and  Cipacity 
Implications 

a.  Hazardous  Soil 

EPA  is  requiring  that  hazardous  soil 
be  treated  prior  to  land  disposal.  EPA 
has  detennined  that  available 
destruction  (e.g..  incineration)  and 
immobilization  (e.g..  stabilization) 
capacity  e.Kists.  Some  additional 
capacity  also  exists  from  many  of  the 
technologies  in  the  extraction  family 
(eg.,  soil  washing,  chemical  extraction). 
However,  some  of  the  capacity  of 
extraction  te«:hnologies  currently  used 
to  decontaminate  soils,  such  as  soil 
washing,  mayjiot  have  received 
requisite  perif  its  by  the  effective  date  of 
this  rule,  ahhouv^h  EPA  is  exploring  the 
various  opportunities  for  these 
technologies  to  become  operational  in 
an  exp.'i.'jiori  manner.  (Please  contact 
the  appropriate  EP.\  regional  office  or 
ll'.u  st.ite  hazardous  waste  program.) 
Thus.  EPA  anticipates  that  the  off-site 
t  d  capacity  available  to  treat 

h  ■.  ^  soils  at  the  time  this  rule 

becomes  elfective  will  be  limited  to 
itti.ineration  and  stabilization. 

EPA  rei;ognizes  that  innovative 
l<!C.hnologies  are  al.so  available  to  treat 
hnzirdous  soil.  Performance  of  these 
tethnolo;;ics  al.so  may  be  the  basis  for 
Irealahility  variances  pursuant  to 
§  2r>8. 44(h).  EP.^  requested  comments 
on  the  practicality  and  current 
availability  of  these  technologies.  EP.\ 
received  comments  that  the  proposed 
soil  standards  cannot  be  met  by 
bioremediation.  but  may  lie  met  !>y 
innovative  technologies  such  a>  liiermal 
de&orplion  and  soil  vapor  extraclion. 
However.  EP.'\  did  not  receive  any 
comment»on  the  current  availability  of 
these  technologies  Thus.  EP.^  has 
cone  hided  that  the  off-site  treatment 
capacity  for  hazardous  soils  will 
initially  be  limited  tn  incineration  and 
.stabiliZTition  y 

The  Agency  also  solicited  comments 
en  the  need  for  a  capacity  variance  and 
on  estimates  of  available  treatment 
capacity.  One  commenter  opposed  the 
proposed  capacity  variance  for  soils  and 
said  that  EPA  should— at  the  very 
least — require  treatment  of  "hot  spots." 
Several  commenters  supported  the  Iwry- 
year  national  capacity  variance 
However.  EPA  has  determined  that  a 
national  capacity  variance  is 
unnecessary  for  hazardous  soils 


b.  Hazardous  Debris 

EPA  estimates  that  approximately 
34,000  tons  of  debris  contaminated  with 
newly  identified  organic  TC  wastes  are 
currently  land  disposed  and  require  off- 
site  commercial  treatment  capacity.  The 
capacity  analysis  conducted  for  debris 
contaminated  with  Phase  II  wastes 
indicates  that  sufficient  capacity  exists 
to  treat  debris  contaminated  with 
organics.  Therefore,  EPA  is  not  granting 
a  national  capacity  variance  for 
hazardous  debris  contaminated  with 
organic  TC  wastes  and  other  listed 
organic  wastes  covered  in  this  rule. 

XV.  Slate  Authority 

A.  Applirability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State.  Following 
authorization,  EPA  retains  enforcement 
authority  under  sections  3008,  3013. 
and  7003  of  RCRA,  although  authorized 
States  have  primary  enforcement 
responsibility.  The  standards  and 
requirements  for  authorization  are 
found  in  40  CFR  part  271. 

Prior  to  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA),  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  in  lieu  of  EPA  administering 
the  Federal  program  in  that  State.  The 
Federal  requirements  no  longer  applied 
in  the  authorized  State,  and  EPA  could 
not  issue  permits  for  any  facilities  that 
the  State  was  authorized  to  permit. 
When  new,  more  stringent  Federal 
requirements  were  promulgated  or 
enacted,  the  State  was  obliged  to  enact 
equivalent  authority  within  specified 
time  frames.  New  Federal  requirements 
did  not  take  effect  in  an  authorized  State 
until  the  State  adopted  the  requirements 
as  State  law. 

In  contrast,  under  RCRA  section 
3006(g)  (42  U.S.C.  6926(g)),  new 
requirements  and  prohibitions  imposed 
by  HSWA  lake  effect  in  authorized 
States  at  the  same  time  that  they  take 
effect  in  nonauthorized  Stales.  EPA  is 
directed  to  carry  out  these  requirements 
and  prohibitions  in  authorized  States, 
including  the  issuance  of  permits,  until 
the  State  is  granted  authorization  to  do 
so.  While  States  must  still  adopt  HSWA- 
relafed  provisions  as  State  law  to  retain 
final  authorization,  HSWA  is 
implemented  Federally  in  authorized 
States  in  the  interim. 

Certain  portions  of  today's  mle  are 
being  promulgated  pursuant  to  sections 
3004  (d)  through  (k),  and  (m),  of  RCR.A 
(42  U.S.C.  6924  (d)  through  (k).  and 
(m)).  These  will  be  added  to  Table  1  in 


40  CFR  271. l(j),  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  HSWA  and 
that  take  effect  in  all  States,  regardless 
of  their  authorization  status.  States  may 
apply  for  either  interim  or  final 
authorization  for  the  HSWA  provisions 
in  Table  1.  as  discussed  in  the  following 
section  of  this  preamble.  Table  2  in  40 
CFR  271. l(j)  is  also  modified  to  indicate 
that  this  rule  is  a  self-implementing 
provision  of  HSWA. 

B.  Effect  on  State  Authorization 

As  noted  above,  today's  rule,  with  the 
exception  of  the  changes  in  the 
definition  of  solid  waste  (see  preamble 
section  IX.  and  further  discussion  in 
this  section,  below),  will  be 
implemented  in  authorized  States  until 
their  programs  are  modified  to  adopt 
these  rules  and  the  modification  is 
approved  by  EPA.  Because  the  rule  is 
promulgated  pursuant  to  HSWA,  a  State 
submitting  a  program  modification  may 
apply  to  receive  either  interim  or  final 
authorization  under  RCRA  section 
3006(g)(2)  or  3006(b),  respectively,  on 
the  basis  of  requirements  that  are 
substantially  equivalent  or  equivalent  to 
EPA's.  The  procedures  and  schedule  for 
State  program  modifications  for  either 
interim  or  final  authorization  are 
described  in  40  CFR  271.21.  On 
December  18,  1992,  EPA  extended  the 
period  allowing  interim  authorization  to 
January  1,  2003  (see  40  CFR  271.24(c) 
and  57  FR  60129). 

Section  271.21(e)(2)  requires  that 
States  that  have  final  authorization  must 
modify  their  programs  to  reflect  Federal 
program  changes  and  must  subsequently 
submit  the  modification  to  EPA  for 
approval.  The  deadline  by  which  the 
State  would  have  to  modify  its  program 
to  adopt  these  regulations  is  specified  in 
seciion  271.21(e).  Once  EPA  approves 
the  modification,  the  State  requirements 
become  Subtitle  C  RCRA  requirements. 

States  with  authorized  RCRA 
programs  may  already  have 
requirements  similar  to  those  in  today's 
rule.  These  State  regulations  have  not 
been  assessed  against  the  Federal 
regulations  being  promulgated  today  to 
determine  whether  they  meet  the  tests 
for  authorization.  Thus,  a  State  is  not 
authorized  to  implement  these 
requirements  in  lieu  of  EPA  until  the 
State  program  modifications  are 
approved.  Of  course,  states  with  existing 
standards  could  continue  to  administer 
and  enforce  their  standards  as  a  matter 
of  State  law.  In  the  period  between  the 
effective  date  of  today's  rule  and  the 
approval  of  state  program  modifications, 
the  regulated  communities  in 
authorized  states  generally  must  comply 
with  state  regulations  in  addition  to  the 


provisions  in  today's  rule.  The  regulated 
community  should  continue  to  consuh 
with  state  agencies  authorized  to 
administer  LDRs.  In  implementing  the 
-Federal  program,  EPA  will  work  with 
States  under  agreements  to  minimize 
duplication  of  efforts.  In  many  cases, 
EPA  will  be  able  to  defer  to  the  States 
in  their  efforts  to  implement  their 
programs  rather  than  take  separate 
actions  under  Federal  authority. 

States  that  submit  official  applications 
for  final  authorization  less  than  12 
months  after  the  effective  date  of  these 
regulations  are  not  required  to  include 
standards  equivalent  to  these 
regulations  in  their  application. 
However,  the  State  must  modify  its 
program  by  the  deadline  set  forth  in 
§  271.21(e).  States  that  submit  official 
applications  for  final  authorization  12 
months  after  the  effective  date  of  these 
regulations  must  include  standards 
equivalent  to  these  regulations  in  their 
application.  The  requirements  a  state 
must  meet  when  submitting  its  final 
authorizalion  application  are  set  forth  in 
40  CFR  271.3. 

The  regulations  promulgated  today 
need  not  affect  the  State's  Underground 
Injection  Control  (UIC)  primacy  status. 
A  State  currently  authorized  to 
administer  the  LJIC  program  under  the 
Safe  Drinking  Wafer  Act  (SDWA)  could 
continue  to  do  so  without  seeking 
authority  to  administer  the  amendments 
that  will  be  promulgated  et  a  future 
date.  However,  a  State  which  wished  lo 
implement  Part  148  and  receive 
authorization  to  grant  exemptions  from 
the  land  disposal  restrictions  would 
have  to  demonstrate  that  it  had  the 
requisite  authority  to  administer 
sections  3004  (f)  and  (g)  of  RCRA.  The 
conditions  under  which  such  an 
authorization  may  take  place  are 
summarized  below  and  are  discussed  in 
a  July  1.5,  1985  final  rule  (50  FR  28728). 
The  modifications  to  the  definition  of 
solid  waste  in  this  rule  (see  preamble 
section  IX)  are  based  on  non-HSWA 
authority.  This  portion  of  the  rule, 
because  it  is  not  based  on  HSWA 
authority,  will  be  applicable 
immediately  only  in  those  States  that  do 
not  have  final  RCRA  authorization.  In 
authorized  States,  these  requirements 
will  not  apply  until  the  States  revise 
their  programs  to  adopt  equivalent 
requirements  under  State  law.  In 
addition,  this  modification  broadens  the 
"closed-loop"  recycling  exclusion  from 
the  definition  of  solid  waste.  The 
modification  to  this  rule  is  less 
stringent,  or  reduces  the  scof)e  of,  the 
Federal  program.  Therefore,  although 
EPA  strongly  encourages  timely 
adoption,  authorized  States  are  not 
required  lo  modify  their  programs  to 
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adopt  ref^ulations  consistent  witli  and 
equivalent  to  this  provision. 

XVI.  Regulatory  Requiremenls 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may:  (11  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  arfet:t.  in  a  material 
way.  the  economy,  a  sector  of  the 
e<".onomy.  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (31 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  u.ser  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  prioriti«js,  or 
the  principles  set  forth  in  the  Executive 
Order." 

The  Agency  estimated  the  costs  of 
today's  final  rule  to  detennine  if  it  is  a 
significant  regulation  as  defined  by  the 
Executive  Order.  The  incremental 
compliance  costs  for  today's  rule  were 
estimated  as  a  range  from  $194  to  $219 
million  per  year.  Therefore,  today's  final 
rule  is  cx>nsidered  an  economically 
significant  rule,  having  an  annual  effe<;t 
on  the  economy  of  over  $100  million. 
The  Agency  pre(>ared  a  regulatory 
impact  analysis  which  analyzed  the 
costs,  economic  impacts,  and  twnefits  of 
today's  final  rule. 

This  section  of  the  preamble  for 
today's  final  rule  provides  a  discussion 
of  the  methodology  used  for  estimating 
the  costs,  economic  impacts  and  the 
benefits  attributable  to  today's  final  rule, 
followed  by  a  presentation  of  the  cost, 
economic  impact  and  benefit  results. 
Limitations  to  these  estimates  are 
described  in  the  results  section.  More 
detailed  disoissions  of  the  methodology 
and  results  may  be  found  in  the 
background  document,  "Regulatory 
Impact  Analysis  of  the  Land  Dispasal 
Restrictions  Final  Rule  for  the  Phase  2 
Newly  Listed  and  Identified  Wastes." 
which  has  t)een  placed  in  the  doc:ket  for 
today's  final  rule. 

1.  Methodology  Section 

In  today's  final  rule,  the  Agency  is 
establishing  treatment  standards  for 
new  y  identified  and  listed  wastes,  as 
well  as  any  soils  and  debris  which  are 
contaminated  with  such  wastes.  (The 


Agency  plans  to  develop  alternative 
standards  for  hazardous  soils  as  a  part 
of  the  Hazardous  Wastes  Identification 
Rule  (HWIKJ.)  The  newly  identified 
wastes  covered  under  today's  rule 
include  wastes  displaying  the  organic 
toxicity  characteristic  (TC),  and 
pesticide  wastes  that  were  not 
previously  hazardous  by  the  EP  leaching 
procedure.  The  newly  listed  wastes  are 
Coke  By-product  wastes  and 
Chlorotoluene  wastes. 

Of  the  newly  regulated  hazardous  soil 
in  today  s  rule,  the  only  existing 
volumes  are  soils  contaminated  with  TC 
wastes.  (Any  volumes  of  soil 
contaminated  with  F037  and  F038  listed 
wastes  which  exist  are  not  covered  in 
today's  rule,  but  are  being  covered  in  a 
future  Agency  rulemaking.)  Finally,  the 
Agency  is  promulgating  new  testing  and 
recordkeeping  requirements,  as  well  as 
reducing  other  recordkeeping 
requirements. 

Furthermore,  today's  final  rule 
proposes  Universal  "Treatment 
Standards  (UTS)  for  wastes  already 
regulated  under  the  LDRs.  The  Agency's 
analysis  includes  an  analysis  of  the 
volumes  affected  by  this  change  in 
treatment  levels.  (In  the  switch  to  UTS 
levels  there  are  cases  where  the  new 
UTS  level  is  less  stringent  than  the 
existing  listing  levels,  as  well  as  cases 
where  the  UTS  is  more  stringent  than 
existing  levels.  Either  of  these  cases 
would  have  the  potential  to  change  the 
costs  associated  with  treatment  of  these 
wastes.) 

o.  Methodology  for  Estimating  the 
Affected  Uniwrse 

In  determining  the  costs,  economic 
impacts,  and  benefits  associated  with 
today's  rule,  the  Agency  estimated  the 
volumes  of  TC  nonwastewaters.  Coke 
By-Product  wastes,  and  Chlorotoluene 
wastes  affected  by  today's  rule.  For  the 
TC  wastes,  the  Agency  employed  the 
1995  volume  estimates  presented  for 
each  affected  waste  in  the  Agency's 
1992  TC  Ctiisus  Database  (hereafter 
referred  to  as  the  "TC  Sttrvey").  (There 
are  several  ways  in  which  the  volumes 
employed  for  the  capacity 
determinations  differ  from  those  used  in 
the  RIA.)  The  capacity  determinations 
section  of  the  preamble  describes  the 
methods  used  there  to  determine 
volumes.  The  scope  of  the  RIA  differs 
from  that  of  the  capacity  determination 
in  the  "time  window"  analyzed.  The 
RL\  examines  the  short-  and  long-term 
impacts  from  the  rule.  Capacity 
determinations,  on  the  other  hand,  are 
made  for  a  two  year  time  frame 
beginning  at  the  promulgation  of  today's 
rule. 


The  Agency  employed  the  volumes  of 
Coke  By-Products  and  Chlorotoluene 
wastes  estimated  in  their  respective 
listing  analyses.  For  Coke  By-Products. 
current  management  practices  suggest 
that  no  volumes  will  be  land  disposed. 

b.  Cost  Methodology 

The  cost  analysis  estimates  the 
national  level  incremental  costs  which 
will  be  incurred  as  a  result  of  today's 
rule.  The  cost  estimates  for  both  the 
baseline  and  post-regulatory  scenarios 
are  calculated  employing:  (i)  The  faciUty 
wastestream  volume,  (ii)  the 
management  practice  (baseline  or  post- 
regulatory)  assigned  to  that  wastestream, 
and  (iii)  the  unit  cost  associated  with 
that  practice.  Summing  the  costs  for  all 
facilities  produces  the  total  costs  for  the 
given  waste  and  scenario.  Subtraciing 
the  baseline  cost  from  the  post- 
regulatory  c-ost  produces  the  national 
incremental  cost  associated  with  today's 
rule  for  the  given  waste.  The  unit  costs 
include  costs  for  Subtitle  D  and  Subtitle 
C  disposal  (as  appropriate),  and 
transportation  costs  where  necessary;  all 
dollar  estimates  are  in  1993  dollars 
(unless  otherwise  noted.) 

Each  section  below  summarizes  the 
baseline  and  post-regulatory 
management  practices  assignments  for 
each  waste.  "The  unit  costs  employed  for 
the  management  practices  are 
summarized  in  the  RIA  background 
document  for  today's  nile. 

The  cost  methodology  section 
includes  three  sub-sections:  (i)  TC 
organic  wastes,  (ii)  Other  newly 
identified  wastes,  (iii)  Testing,  record- 
keeping, and  permit  modification  costs. 

I  Organic  Toxicity  Characteristic 
Wastes  (D018-D043) 

The  standards  established  in  today's 
rule  for  the  organic  TC  wastes  require 
the  treatment  of  all  underlying 
hazardous  constituents.  The  affected  TC 
wastes  can  be  divided  into  three  groups: 
TC  nonwastewaters,  TC  soils,  and  TC 
debris.  While  TC  wastewaters  which  are 
not  managed  in  CWA  or  CWA- 
equivalent  units  are  being  regulated  in 
today's  rule,  the  current  management 
practices  for  these  volumes  do  not 
trigger  land  disposal  (RCRA  exempt 
tanks,  etc.).  and  therefore  are  not  subject 
to  the  LDRs.  Below.  EPA  describes  the 
method  of  estimating  the  costs  incurred 
in  complying  with  the  TC  standards  in 
today's  rule. 

In  establishing  a  baseline  for  the  TC 
nonwastewaters,  TC  hazardous  soils, 
and  TC  hazardous  debris  affected  by 
today's  rule,  the  Agency  assumed 
Subtitle  C  landfilling  as  the  current 
management  practice.  The  Agency 
belie\'es  that  there  are  TC  wastes  which 


are  not  affected  by  today's  rule  because 
they  are  already  being  treated  to  comply 
with  the  standards  established  in 
today's  rule  (e.g.:  wastes  with  high  BTU 
value  which  are  being  used  as  fuel,  etc.). 
The  Agency  assumed  that  landfilling 
was  occurring  on-site  for 
noncommercial  (company  captive) 
facilities,  and  off-site  for  commercial 
facilities!  Employing  today's 
requirement  of  treating  for  all 
underlying  constituents  reasonably 
expected  to  be  present,  the  Agency 
developed  technology  assignments  for 
the  wastes  at  each  facility.  The 
assignments  include  a  treatment 
technology  (or  treatment  train  where 
required),  and  subsequent  Subtitle  D 
disposal.  These  assignments  were  based 
on  waste  characterization  and 
constituent  concentration  data.  Where 
little  or  no  such  data  were  available  for 
a  wastestream,  the  weighted  average 
unit  cost  was  assigned  (the  weighted 
average  unit  cost  was  calculated 
separately  for  nonwastewaters,  soils, 
and  debris). 

The  Agency  allows  a  generator  of 
hazardous  soil  to  apply  for  a  treatability 
variance.  The  Agency,  however,  has  not 
analyzed  the  potential  short-term 
savings  which  could  be  realized  in  the 
management  of  hazardous  soil,  and 
therefore  may  have  overestimated  the 
cost  impacts  of  the  rule  in  the  short- 
term.  There  is  also  some  uncertainty 
where  certain  technologies  will  be 
available  to  treat  TC  nonwastewaters. 
The  Agency  performed  a  sensitivity 
analysis  to  characterize  this  uncertainty, 
which  is  included  in  the  RIA 
Background  Document. 

;/.  Other  Newly  Identified  Wastes 

In  addition  to  organic  TC  wastes,  the 
wastes  affected  by  today's  final  rule 
include-  roke  by-product  and 
chlorotoluene  wastes.  Based  on  an 
economic  analysis  conducted  by  the 
Agency  for  the  listing  of  coke  by- 
product waste,  generators  recycle  these 
wastes  rather  than  disposing  of  them  in 
Subtitle  C  landfills.  Therefore,  EPA 
estimates  that  negligible  volumes  of 
coke  by-product  wastes  would  be 
affected  by  this  rule.  For  the 
rJiiorotoluene  waste  volumes,  EPA 
conducted  a  detailed  cost  analysis  using 
site  specific  data. 

/■//.  Testing.  Recordkeeping,  and  Permit 
Modification  Costs 

In  addition  to  the  costs  for  treatment 
of  wastes,  EPA  estimated  the 
incremental  costs  of  the  testing  and 
recordkeeping  requirements  in  today's 
rule.  Testing  and  recordkeeping  costs 
were  developed  for  all  wastes  addressed 
in  today's  rule. 


The  Agency  examined  the 
incremental  cost  of  the  testing 
requirements  under  today's  rule.  The 
Agency  considered  the  baseline  scenario 
to  include  testing  for  waste 
identification.  The  post-regulatory 
scenario  would  include  testing  for  waste 
identification,  testing  to  determine  the 
number  and  concentration  of 
constituents  requiring  treatment,  and 
testing  following  treatment  to  ensure 
compliance  with  the  standards. 

For  the  analysis  of  recordkeeping 
costs,  the  Agency  employed  the 
estimates  developed  in  the  Information 
Collection  Request  (ICR)  for  today's 
rule.  These  estimates  were  employed  in 
a  facility  specific  analysis  to  develop  a 
total  incremental  cost  associated  with 
the  testing  and  recordkeeping 
requirements  in  today's  rule. 

The  Agency  also  performed  a 
sensitivity  analysis  on  potential  permit 
modification  costs  for  facilities  which 
may  switch  to  on-site  treatment.  EPA 
applied  a  schedule  of  payments  based 
on  the  costs  of  permit  modifications  to 
a  group  of  nine  facilities.  The  results  of 
this  analysis  are  provided  in  the 
Background  Document  RL^. 

c.  Waste  Minimization  Methodology 

Since  reducing  waste  generation  may 
be  less  costly  than  treating  these  wastes 
to  LDR  standards,  the  Agency  performed 
an  analysis  examining  the  potential 
waste  minimization  alternatives 
available  to  facilities.  The  analysis 
followed  a  multi-step  methodology 
which  included:  (1)  Develop  a  profile  of 
the  industries  which  indicated  plans  for 
waste  minimization  in  the  1992  TC 
Survey  Database,  (2)  select  industries  to 
examine  which  would  be  representative 
of  the  TC  waste  universe,  (3)  make 
telephone  data  verification  calls  to 
facilities  within  these  industries.  (4) 
determine  the  cost  compor-e.its  for  the 
post-regulatory  and  waste  minimization 
scenarios  for  all  wastestreams  for  those 
facilities,  (5)  estimate  whether  potential 
total  costs/cost  savings  for  the  waste 
minimization  and  the  post-regulatory 
(i.e.,  without  waste  minimization) 
scenarios  would  be  a  profitable 
investment  for  the  firms,  and  (6) 
extrapolate  results  to  the  TC  waste 
universe,  and  determine  overall  cost/ 
cost  savings. 

d.  Economic  Impact  Methodology 

The  economic  effects  of  today's  final 
rule  are  defined  as  the  difference 
between  the  industrial  activity  under 
post-regulatory  conditions  and  the 
industrial  activity  in  the  absence  of 
regulation  (i.e.,  baseline  conditions).  It 
should  be  noted  that  the  volumes  used 
for  the  economic  impacts  analysis  do 


not  include  the  reduction  in  volumes, 
and  thus  in  costs,  from  waste 
minimization  practices. 

The  Agency  has  evaluated  the 
economic  impacts  for  facilities 
managing  organic  TC  wastes  on  a 
facility  specific  basis,  limited  only  by 
the  extent  that  data  were  available.  EPA 
estimated  the  economic  effects  by 
comparing  incremental  annual 
compliance  costs  to  a  number  of 
company  financial  measures,  such  as 
revenues,  cost  of  operations,  operating 
income,  and  net  income.  Financial  data 
were  obtained  from  Standard  &  Poor's 
Corporation  Descriptions  for  the  last 
fi.scal  year  reported. 

Since  EPA  believes  that  no  costs  will 
be  associated  with  the  treatment 
standards  for  coke  by-products  in  the 
final  rule,  no  economic  impacts  unll  be 
associated  with  regulation  of  these 
wastes.  Economic  impacts  of 
compliance  for  facilities  currently  land 
disposing  chlorotoluenes  were 
evaluated  in  aggregated  form,  as 
information  relating  to  these  wastes  are 
proprietary. 

e.  Benefits  Methodology 

This  section  discusses  the  benefit 
estimates  for  today's  rule.  The  section 
includes:  i.  Analysis  of  the  universal 
treatment  standards,  ii.  hazardous  waste 
recycling  exemption,  iii.  groundwater 
pathway  benefits,  and  iv.  air  pathway 
benefits. 

i".  Analysis  of  the  Impact  of  the 
Universal  Treatment  Standards 

To  determine  the  cost  implications  of 
the  Universal  Treatment  Standards 
(UTS),  the  Agency  compared  the  UTS 
levels  for  eadj  constituent  to  those 
levels  established  for  each  constituent 
in  each  waste  code  in  the  Land  Disposal 
Restrictions  (LDR)  program  to  date. 

The  Agency  assumed  that  there  would 
only  be  a  cost  impact  when  the  levels 
were  sufficiently  different  to  require  a 
change  in  the  treatment  technology  used 
in  order  to  meet  the  new  UTS  levels. 
The  comparison  of  levels  rendered  three 
results:  (a)  No  cost  impact  because  the 
constituent  levels  were  the  same,  (b)  no 
cost  impact  because  the  constituent 
levels  were  within  one  order  of 
magnitude  of  each  other,  or  (c)  a 
potential  cost  impact  because  the 
constituent  levels  were  greater  than  one 
order  of  magnitude  apart. 

Upon  identifying  those  waste  code/ 
constituent  pairs  which  were 
significantly  different  (i.e.,  greater  than 
one  order  of  magnitude),  the  Agency 
developed  an  estimate  of  the  costs/cost 
savings  based  on  the  incremental 
difference  in  the  previous  technology 
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required  and  the  new  technology 
required  to  meet  the  specified  levels. 

ij.  Hazardous  Waste  Recycling 
f^xemption 

The  Agency  also  estimated  the 
potential  co.st  savings  resulting  from  the 
hazardous  wa.ste  recycling  exemption 
for  K069  wrastes.  Obtaining  volumes 
data  from  the  Biennial  Reporting  System 
(BRS).  and  employing  unit  cost  data,  the 
Agency  calculated  the  cost  savings 
associated  with  the  change  allowed  in 
management  practices.  The  Agency 
limited  the  analysis  to  K069 
wastestreams  that  are  not  mixed  with 
other  hazardous  waste  codes,  since 
these  mixtures  may  not  be  amenable  or 
legal  for  recycling. 

///  Human  Health  Risk  Reduction — 
Ground^-ater  Pathway 

The  Agency  evaluated  two  types  of 
human  he.ilth  t>enefits  for  today's  rule: 
reduction  in  human  health  risks  via  the 
groundwater  pathway,  and  reduction  in 
human  health  risks  via  the  air  pathway. 
EPAs  analysis  of  the  benefits  of  today's 
rule  covers  TC  wastes  only.  These 
wastes  dominate  the  other  wastestreams 
covered  by  today's  rule  in  terms  of 
volume.  Moreover,  these  are  the  only 
wastes  for  which  the  Agency  had  the 
data  necessary  to  conduct  a  benefits 
assessment,  in  terms  of  attributes  .such 
as  constituent  concentrations  and 
facility-specific  wastestream  volumes. 

The  fundamental  assumption 
underlying  EPA's  approach  for  assessing 
groundwater  risk  reduction  is  that 
Subtitle  C  containment  is  completely 
effective  in  the  short-term.  i.e..  over  a 
period  of  about  30  years,  but  that  in  the 
longer  term,  containment  systems  will 
fail.  The  benefits  analysis  performed  for 
today's  rule  examines  this  potential 
long-term  risk  which  would  be  avoided 
under  today's  rule  (i.e.,  only  occurring 
at  least  30  years  into  the  future).  The 
difference  in  risks  from  the  baseline  to 
the  post-regulatory  condition  is  the 
measure  of  incremental  benefit 
associated  with  today's  rule. 

The  basic  approach  involves  the 
following  steps  (which  are  elaborated 
uf>on  in  the  KIA  background  document. 
which  has  been  placed  in  the  dotJiel  for 
today's  rule).  (l)The  Agency  employed 
waste  concentration  data  from  the  TC 
Survey  to  represent  waste 
concentrations.  (2)  EPA  calculated  the 
mean  concentration  of  ea<ii  con.stituent 
at  each  facility,  weighted  across  the 
volume  of  all  TC  wastes  managed  at  that 
facility.  (3)  EPA  calculated  the  risk  that 
would  be  posed  by  consumption  of 
leachate,  for  both  cancer  and  non-cancer 
effects,  at  each  facility.  (4)  EPA 
developed  a  set  of  dilution/attenuation 


factors  (DAP)  to  represent  the  effect  of 
fate  and  transport  processes  in  a 
homogeneous  ground-water  system.  For 
each  facility,  the  Agency  divided  the 
risk  posed  by  the  consumption  of 
leachate  by  the  DAF  (expressed  as  a 
probability  distribution)  to  yield  the  risk 
posed  by  predicted  concentrations  in 
water  from  hypothetical  exposure  wells. 
(5)  EPA  then  summed  the  predicted 
risks  across  all  faciUties  to  develop  an 
estimate  of  the  distribution  of 
individual  risk  at  facilities  managing 
untreated  TC  wa.stes.  In  addition,  the 
Agency  simulated  the  post-regulatory 
scenario,  and  summed  the  predicted 
risks  across  facilities,  and  developed  the 
incremental  risk  reduction  attributable 
to  today's  rule.  (6)  EPA  subsequently 
developed  an  estimate  of  the  potential 
incremental  population  risk  using  1990 
population  estimates  around  each  site. 
The  Agency  used  standard  assumptions 
for  body  weight  (70  kg)  and  water  intake 
(2  liters  per  day)  for  9  years. 

V.  Human  Health  Risk  Reduction — Air 
Pathway 

Constituents  contained  in  TC  waste, 
soil,  and  debris  may  be  emitted  to  air 
through  volatilization  and  dust 
entrainment.  Reducing  the 
concentrations  of  TC  constituents 
through  the  treatment  standards  set  in 
today's  rule  reduces  the  potential  for  air 
emissions,  and  the  risks  posed  by  those 
air  emissions.  The  goal  of  the  air 
pathway  risk  analysis  was  to 
characterize  l)aseline  (pre-LDR)  risk  and 
the  reduction  in  baseline  risk  resulting 
from  regulatory  requirements  in  today's 
rule. 

The  Agency's  basic  approach  for  the 
air  pathway  risk  analysis  involves  the 
following  steps  (which  are  elaborated 
upon  in  the  RIA  background  document, 
which  has  been  placed  in  the  docket  for 
today's  rule).  (1)  EPA  used  bulk  waste 
concentration  data  from  the  TC  Survey 
to  represent  waste  concentrations.  (2) 
the  Agency  calculated  the  mean 
concentration  of  each  constituent  at 
each  facility,  weighted  across  the 
volume  of  all  TC  wastes  managed  at  that 
facility.  (3)  EPA  calculated  the  unit  area 
managing  TC  wa.stes.  (4)  EPA  estimated 
emissions  due  to  volatilization  and  dust 
entrainment  for  each  constituent  at  each 
facility.  (5)  The  Agency  evaluated  the 
atmospheric  transport  for  each 
constituent.  EPA  then  estimated 
exposure  concentratic  s  at  several 
downwind  points  corresponding  to 
potential  exposure  locations.  The 
Agency  employed  standard  high-end 
assumptions  of  body  weight  (70  kg)  and 
70-year  lifetime.  (6)  The  Agency 
calculated  individual  cancer  risk  and 
non-cancer  risk  across  the  facilities. 


using  the  modeled  exposure 
assumptions.  (7)  EPA  calculated 
population  risk  for  exposed 
populations.  (8)  The  Agency  then 
simulated  the  risk  under  the  regulatory 
requirements  in  today's  rule,  and 
determined  the  incremental  risk 
reduction. 

2.  Results  Section 

a.  Volume  Result'i 

The  Agency  has  estimated  the 
volumes  affected  by  today's  rule.  A  total 
of  295,000  tons  per  year  of  organic  TC 
wastes  (D018-D043)  are  affected  by 
today's  rule;  this  volume  includes 
167,000  tons  per  year  of 
nonwastewaters,  94.000  tons  i>er  year  of 
hazardous  soil,  and  34,000  tons  per  year 
of  hazardous  debris.  The  volume 
estimates  used  in  tlie  capacity  analysis 
differ,  as  described  above,  from  those 
estimates  employed  in  the  regulatory 
analysis.  See  the  regulatory  analysis 
background  document  for  a  more 
detailed  discussion  of  these  differences. 

In  addition,  there  are  30  tons  per  year 
of  Chlorotoluene  wastes'affected  by 
today's  rule.  The  Agency  also  estimates 
that  9.760  tons  per  year  of  K069  waste 
will  be  affected  as  a  result  of  the 
hazardous  waste  recycling  exemption. 

b.  Cost  Results 

Exhibit  XVl-1  summarizes  the  results 
of  the  cost  analysis  for  today's  final  rule. 
In  total,  today's  final  rule  would  have  an 
incremental  annual  cost  of  between 
$194  and  $219  million.  The  lower 
bound  cost  estimate  represents  the 
effects  of  waste  minimization 
compliance  cost  savings.  In  addition, 
there  is  a  potential  cost  .savings 
associated  with  the  UTS  standards  and 
the  hazardous  waste  recycling 
exemption  of  $2.1  million  per  year. 

Exhibit  XVI-1  .—Summary  of  Cost 
Impacts 


Exhibit  XVI-1  .—Summary  of  Cost 
Impacts — Continued 
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Note:  Tt>e  cost  impact  shown  for  waste 
minimization  reflects  a  potential  compliance 
cost  savings,  and  ttiereiore  is  shown  as  a 
range.  See  the  wnte  up  of  the  waste  minimiza- 
tion results  for  nrore  details. 

/.  Organic  TC  Wastes 

As  described  above.  EPA  conducted  a 
facility  specific  cost  analysis  for  those 
facilities  managing  organic  TC  waste. 
The  incremental  costs  for  the  TC  wastes, 
presented  in  Exhibit  XVI-1,  are  between 
$191  and  $216  million  per  year.  Sixty- 
seven  percent  of  the  total  cost,  in  the 
upper  bound,  is  for  the  treatment  of 
organic  TC  nonwastewaters,  and  16 
percent  and  17  percent  is  for  the 
treatment  of  organic  TC  contaminated 
soil  and  debris,  respectively. 

a.  Other  Newly  Regulated  Wastes 

Since  current  management  practices 
show  that  no  coke  by-product  wastes  are 
landfilled,  as  a  result  of  the  coke  by- 
product listing  rule  (August  18,  1992,  at 
57  FR  37284),  EPA  estimates  that  there 
are  no  cost  impacts  associated  with  the 
treatment  standards  for  coke  by-product 
wastes.  The  incremental  cost  for 
chlorinated  toluenes  is  estimated  to  be 
less  than  $0.1  million  annually. 

Hi.  Testing,  Recordkeeping,  Permit 
Modification  Costs 

The  analysis  of  the  testing 
requirements  in  today's  rule  estimates 
incremental  costs  of  approximately  $3 
million  f)er  year.  The  costs  for  the 
recordkeeping  requirements  were 
estimated  to  be  approximately  $490,000 
per  year.  These  costs  are  descrit>ed  in 


more  detail  in  the  Regulatory  Impact 
Analysis  background  document 
developed  for  today's  rule,  which  has 
been  placed  in  the  Agency's  docket. 

r.  Waste  Minimization 

Through  the  methodology  outlined 
above,  the  Agency  analyzed  the  cost 
implications  of  waste  management 
alternatives  involving  waste 
minimization  in  today's  rule.  The 
analysis  shows  that  there  is  a  potential 
savings  of  $25  million  per  year 
quantifiable  in  comparing  current 
management  practices  to  waste 
minimization  activities  which  could  be 
implemented.  The  Agency  presents  the 
cost  impact  of  today's  rule  as  a  range 
from  $0  to  $25  million  per  year, 
representing  the  cost  savings  possible 
through  waste  minimization  activities 

In  performing  the  waste  minimization 
analysis,  the  Agency  focused  on  specific 
process  for  two  industries  for  which 
data  were  available.  This  approach 
allowed  the  analysis  to  be  detailed  in 
nature,  providing  a  close  examination  of 
facility  compliance  alternatives. 
However,  in  doing  so.  the  Agency 
believes  it  has  underestimated  the 
potential  savings  due  to  waste 
minimization.  In  addition,  the  Agency 
has  not  attempted  to  address  any  further 
source  reduction,  waste  minimization, 
or  innovative  technology  development 
which  may  result  from  today's  rule. 

d.  Economic  Impact  Results 

For  the  14  companies  with  non- 
commercial, or  captive,  landfills  that 
receive  the  company's  waste  (from  the 
TC  Survey),  only  one  company  would 
have  a  ratio  of  incremental  compliance 
cost  to  cost  of  operations  greater  than 
one-half  percent;  all  other  facilities 
would  exf)erience  even  lower  economic 
impacts  resulting  from  today's  rule. 

Since  no  costs  are  associated  with  the 
treatment  standards  for  coke  by- 
products, no  economic  impacts  are 
expected.  Based  on  a  ratio  analysis  of 
incremental  cost  to  total  sales,  none  of 
the  chlorinated  toluene  generating 
facilities  is  expected  to  experience 
significant  impacts  as  a  result  of  the 
final  rule. 

e.  Benefit  Estimate  Results 

The  benefit  estimates  for  today's  rule 
include  both  reduction  in  risk  to  human 
health,  as  well  as  incremental  cost 
savings.  Cost  savings  are  estimated  for 
the  Universal  Treatment  Standards 
(UTS),  cost  savings  resulting  from 
changes  to  the  hazardous  waste 
recycling  exemptions.  Human  health 
benefits  are  estimated  for  cancer  and 
non-cancer  risks. 


However,  there  are  some  benefits 
which  the  Agency  has  not  attempted  to 
quantify  which  are  potentially 
attributable  to  today's  rule.  For  example, 
the  Agency  has  not  attempted  to 
quantify  any  potential  non-use  value 
benefits  from  protection  of  resources 
through  treatment  of  hazardous  wastes. 

Furthermore,  the  risk  analysis 
performed  by  the  Agency  for  today's 
rule  does  not  account  for  many  other 
potential  benefits  from  today's  rule. 
Ecological  risk  reduction  from  treatment 
of  wastes  under  today's  rule  has  not 
been  quantified.  Nor  do  the  Agency's  air 
and  groundwater  benefit  estimates 
account  for  karst  terrain,  complex  (low 
situations,  or  other  factors  which  could 
contribute  to  underestimates  of  benefits. 
These  unquantified  benefits  are 
discussed  at  greater  length  in  the 
regulator>-  impact  background  document 
for  today's  rule. 

/.  Universal  Treatment  Standards 
Analysis 

The  Agency's  analysis  of  the  cost 
impacts  realized  due  to  the  Universal 
Treatment  Standards  requiring/allowing 
a  change  in  treatment  technology  ftxim 
that  required  under  the  existing 
standards  produced  a  cost  savings  of 
approximately  $100,000  per  year.  The 
only  wastes  for  which  the  Agency  found 
that  the  UTS  standards  required/ 
allowed  a  change  in  treatment  were  the 
cyanide  wastes. 

The  Agency  received  a  number  of 
favorable  comments  on  the  adoption  of 
the  UTS  standards.  These  commenters 
stated  that  the  UTS  would  allow  them 
to  save  much  more  in  operation  costs 
than  the  Agency  has  quantified  in  the 
above  analysis.  One  commenter  stated 
that  they  would  save  approximately 
$366,000  annually  and  1736  hours  per 
year  in  manhour  savings  associ.3ted  with 
the  UTS  for  F024.  And  another 
commenter  stated  that  they  would  save 
approximately  $740,000  per  year  as  a 
result  of  the  UTS.  A  more  thorough 
description  of  these  cost  savings  is 
shown  in  the  Regulator}'  Impact 
Analysis  background  document 
developed  for  today's  rule,  which  has 
been  placed  in  the  Agency's  docket. 

a.  Hazardous  Waste  Recycling 
Exemption 

The  analysis  performed  by  the  Agency 
for  the  cost  impacts  associated  with  the 
recycling  exemption  for  K069  produced 
a  savings  of  approximately  $2  million 
per  year.  A  detailed  description  of  the 
cost  savings  for  K069  is  shown  in  the 
Regulatory  Impact  Analysis  background 
document  developed  for  today's  rule, 
which  has  been  placed  in  the  Agency's 
docket. 
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ill.  Results — GroundwQttir  Patixway 

This  section  presents  results  for  the 
baseline  and  post-regulatory  risk 
analyses.  For  each  case,  results  for 
individual  cancer  and  non-cancer  risk 
are  presented  for  both  high  end  (i.e.  the 
90th  percentile  of  the  distribution)  and 
central  tendency  (i.e.  50th  percentile  of 
the  distribution)  risk  estimates.  The 
section  concludes  with  population  risk 
estimates  for  cancer  risks. 

The  results,  presented  in  full  in  the 
RIA  background  do<;ument  which  is 
included  in  the  docket  for  today's  rule, 
show  that  the  central  tendency  cancer 
risk  estimate  is  expected  to  be  zero.  The 
high-end  individual  cancer  risk  is  4  x 
10"'.  For  the  post-regulatory  scenario. 
EPA  assumed  that  all  constituents 
would  be  treated  to  universal  standards. 
For  the  post-regulatory  case,  the  central 
tendency  risk  estimate  is  zero,  and  the 
high-end  risk  estimate  is  3  x  lO"^ 

Using  the  distribution  of  individual 
risks,  the  Agency  calculated  baseline 
and  post-regulatory  cancer  population 
risks.  Based  on  these  assumptions.  EPA 
estimates  the  baseline  population  cancel 
risk  to  be  0.24  cases  per  year  in  the 
central  tendency.  The  post-regulatory 
population  cancer  risk  is  about  0.02 
cases  per  year  in  the  central  tendency. 
In  other  words,  the  regulatory  option 
reduces  0.22  cases  per  year  in  the 
central  tendency. 

For  the  non-cancer  risks,  the  analysis 
shows  that  the  99th  percentile  baseline 
exposure  level  is  less  than  the  reference 
dose,  using  central  tendency 
assumptions.  The  population  risk 
estimates  show  2000  people,  in  the 
central  tendency  scenario,  who  are 
expo.sed  to  non-cancer  risk  above  the 
threshold. 

There  are  a  number  of  limitations  to 
the  groi'iidwator  pathway  analysis.  The 
timefrmiH  to  which  these  benefits  are 
attributable  begins  30  years  following 
promulgation  of  the  rule.  The  analysis 
does  not  account  for  any  existing 
regulations  which  would  mitigate  risks 
from  groundwctcr  (e.g..  Clean  Water 
Act).  In  addition,  one  of  the 
wastestreams  which  contributes  a  large 
proportion  of  the  groundwater 
population  risk  is  made  up  primarily  of 
PCBs.  which  are  not  expected  to  migrate 
any  appreciable  distance  in 
groundwater.  The  DAF  used  in  the 
analysis  was  calculated  based  on 
drinking  wulls  being  within  one  mile  of 
the  facility,  and  was  not  adjusted  to 
accord  with  the  population  estimates 
used  in  the  analysis  which  are  based  on 
a  two-mile  distance.  The  DAP" 
distribution  is  not  constituent-spetific 
and  accounts  only  for  homogeneous 
flow  situations. 


iv.  Results — Air  Pathway 

This  section  provides  results  for  the 
air  pathway,  for  the  baseline  and  post- 
regulatory  scenarios. 

It  should  be  noted  that  the  high  end 
scenario  models  hypothetical  receptors. 
Approximately  26  of  the  35  modeled 
facilities  (74  percent)  have  individual 
cancer  risks  exceeding  10  "  ^  for  the  high 
end  scenario  in  the  baseline.  For  the 
high  end  scenario,  the  non-cancer  risk 
ratio  exceeds  one  at  one  facility. 

In  the  post-regulatory  scenario, 
individual  cancer  risk  is  lowered 
considerably,  indicating  that  at  most  of 
the  facilities  risk  is  driven  by  TC 
constituents.  In  the  high  end  scenario, 
eight  facility(s)  have  risks  exceeding 
10~*.  Doses  of  all  non-carcinogens  are 
well  below  reference  doses. 

For  the  population  risk  estimates,  the 
Agency  determined  that  the  central 
tendency  incremental  benefits  are 
approximately  0  037.  For  the 
incremental  benefits  of  today's  rule,  the 
Agency  performed  a  sensitivity  analysis, 
described  in  the  RIA  background 
doc-ument.  which  examines  the  risk 
implications  of  changing  volatilization 
rates  under  different  assumptions  of 
landfill  cover  and  frequency  of  waste 
placement. 

There  are  a  number  of  limitations  to 
the  air  pathway  analysis.  Facilities 
which  were  modeled  in  the  analysis 
were  assumed  to  continue  to  dispose  of 
treated  waste  on-site,  which,  for  some 
facilities,  may  not  be  the  case.  In 
addition,  due  to  limitations  in  the 
model  employed,  wastes  were  assumed 
to  be  disposed  of  only  one  lime  per  year. 
A  sensitivity  analysis  was  conducted 
and  is  included  in  the  RIA  Background 
Do<:ument.  which  examines  the  effect 
on  the  emissions  rate  from  this 
assumption.  Finally,  only  wastestreams 
with  all  the  necessary  infonnation  were 
analyzed.  This  limitation  could  have  the 
effect  of  either  under-  or  overestimating 
the  risks  from  the  air  pathway. 

B  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980.  5  U.S.C  601  et  seq.,  when 
an  agency  publishes  a  notice  of 
rulemaking,  for  a  rule  that  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  the  agency 
must  prepare  and  make  available  for 
public  comment  a  regulatory  flexibility 
analysis  that  considers  the  effect  of  the 
rule  on  small  entities  (i.e.:  small 
businesses,  small  organizations,  and 
small  governmental  furisdictions). 
Under  the  Agency's  Revised  Guidelines 
for  Implementing  The  Regulatory 
Flexibility  Act.  dated  May  4.  1992,  the 
Agency  committed  to  considering 


regulatory  alternatives  in  rulemakings 
when  there  were  any  economic  impacts 
estimated  on  any  small  entities. 
Previous  guidance  required  regulatory 
alternatives  to  be  examined  only  when 
significant  economic  effects  were 
estimated  on  a  substantial  number  of 
small  entities. 

In  assessing  the  regulatory  approach 
for  dealing  with  small  entities  in  today's 
final  rule,  for  both  surface  disposal  of 
wastes  and  underground  injec-tion 
control,  the  Agency  considered  two 
factors.  First,  data  on  potentially 
affected  small  entities  are  unavailable. 
Second,  due  to  the  statutory 
requirements  of  the  RCRA  LDR  program, 
no  legal  avenues  exist  for  the  Agency  to 
provide  relief  from  the  LDR's  for  small 
entities.  The  only  relief  available  for 
small  entities  is  the  existing  small 
quantity  generator  provisions  and 
conditionally  exempt  small  quantity 
generator  exemptions  found  in  40  CFR 
262.11-12.  and  261  5.  respectively. 
These  exemptions  basically  prescribe 
100  kilograms  (kg)  per  calendar  month 
generation  of  hazardous  waste  as  the 
limit  below  which  one  is  exempted  from 
complying  with  the  RCRA  standards. 

Given  these  two  factors,  the  Agency 
was  unable  to  frame  a  series  of  small 
entity  options  from  which  to  select  the 
lowest  cost  approach;  rather,  the  Agency 
was  legally  bound  to  regulate  the  land 
disposal  of  the  hazardous  wastes 
covered  in  today's  rule  without  regard 
to  the  size  of  the  entity  being  regulated. 

C.  Papenvork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Papenvork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2050-OOH.5.  This  rule  will  reduce  the 
average  reporting  burden  an  estimated 
0.75  hours  per  response,  due  to 
decreased  paperwork  requirements. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch;  EPA; 
401  M  St.,  S.VV.  (Mail  Code  2138); 
Washington,  DC  20460;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington.  DC  20503.  marked 
•Attention:  Desk  Officer  for  EPA  ' 
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requirements. 
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Hazardous  waste.  Packaging  and 
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Hazardous  waste.  Reporting  and 
recordkeeping  requirements. 
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Dated:  July  29.  1994. 
C«roI  M.  Browner, 
Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  UEL-HAZARDOUS  WASTE 
INJECTION  RESTRICTIONS 

1.  The  authority  citation  for  part  148 
continues  to  read  as  follows: 

Authority:  Section  3004,  Resource 
Conservation  and  Recoverv  Act.  42  U.S.C. 
6901.  e<  seq. 

2.  Section  148.17  is  amended  by 
redesignating  paragraph  (b)  as  (d), 
redesignating  paragraph  (c)  as  (e).  and 
by  adding  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  1 4d.  1 7    Waste  specific  prohibitions; 

newly  listed  wastes. 

•  •         •         •         » 

(b)  Effective  December  19. 1994  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  waste  numbers  K141. 
K142.  K143,  K144,  K145,  K147,  K148, 
K149.  K150.  and  K151.  are  prohibited 
from  underground  injection. 

(c)  Effective  September  19. 1995  the 
wastes  specified  in  40  CFR  261.23  as 
DOOl  (High  TOC  Subcntegory  as 


specified  at  40  CFR  268.40).  and  in  40 
CFR  261.24  as  EPA  Hazardous  waste 
numbers  D012.  D013.  IX)14.  D015. 
D016.  and  D017  are  prohibited  from 
underground  injection. 


PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

3.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921- 
6927.  6930.  6934,  6935.  6937,  6938.  6939. 
and  6974. 

4.  In  §  260.30,  the  introductory  text 
and  paragraph  (b)  are  revised  to  read  as 
follows- 

§  260.30    Variances  from  classification  as  a 
solid  waste. 

In  accordance  with  the  standards  and 
criteria  in  §260.31  and  the  procedures 
in  §  260.33,  the  Administrator  may 
determine  on  a  case-by-case  basis  that 
the  following  recycled  materials  are  not 
solid  wastes: 

*  «        *        *        » 

(b)  Materials  that  are  reclaimed  and 
then  reused  within  the  original 
production  process  in  which  they  were 
generated;  and 

*  •        *        •        • 

5.  In  §  260.31.  the  introductory  text  of 
both  paragraph  (a)  and  (b).  is  revised  to 
read  as  follows: 

§  260.31    Standards  and  criteria  for 
variances  from  classification  as  a  solid 
waste. 

(a)  The  Administrator  may  grant 
requests  for  a  variance  from  classifying 
as  a  solid  waste  those  materials  that  are 
accumulated  speculatively  without 
sufficient  amounts  being  recycled  if  the 
applicant  demonstrates  that  sufficient 
amounts  of  the  material  will  be  recycled 
or  transferred  for  recycling  in  the 
following  year.  If  a  variance  is  granted, 
it  is  valid  only  for  the  following  year, 
but  can  be  renewed,  on  an  annual  basis, 
by  filing  a  new  application.  The 
Administrator's  decision  will  be  based 
on  the  following  criteria; 
***** 

(b)  The  Administrator  may  grant 
requests  for  a  variance  from  classifying 
as  a  solid  waste  those  materials  that  are 
reclaimed  and  then  reused  as  feedstock 
within  the  original  production  process 
in  which  the  materials  were  generated  if 
the  reclamation  operation  is  an  essential 
part  of  the  production  process.  This 
determination  will  be  based  on  the 
following  criteria: 

*        •        *        •        • 

6.  In  §  260.32,  the  introductory  text  is 
revised  to  read  as  follows: 


§  260.32    Variance  to  t>e  classified  as  a 
boiler. 

In  accordance  with  the  standards  and 
criteria  in  §  260.10  (definition  of 
"boiler"),  and  the  procedures  in 
§  260.33,  the  Administrator  may 
determine  on  a  case-by-case  basis  that 
certain  enclosed  devices  using 
controlled  flame  combustion  are  boilers, 
even  though  they  do  not  otherwise  meet 
the  definition  of  boiler  contained  in 
§  260.10.  after  considering  the  following 
criteria: 
***** 

7.  §  260.33  is  revised  to  read  as 
follows: 

§  260.33    Procedures  for  variances  from 
classification  as  a  solid  waste  or  to  t>e 
classified  as  a  t>oiler. 

The  Administrator  will  use  the 
following  procedures  in  evaluating 
applications  for  variances  from 
classification  as  a  solid  waste  or 
applications  to  classify  particular 
enclosed  controlled  flame  combustion 
devices  as  boilers: 

(a)  The  applicant  must  apply  to  the 
Administrator  for  the  variance.  The 
application  must  address  the  relevant 
criteria  contained  in  §  260.31  or 
§260.32. 

(b)  The  Administrator  will  evaluate 
the  application  and  issue  a  draft  notice 
tentatively  granting  or  denying  the 
application.  Notification  of  this 
tentative  decision  will  be  provided  by 
newspaper  advertisement  or  radio 
broadcast  in  the  locality  where  the 
recycler  is  located.  The  Administrator 
will  accept  comment  on  the  tentative 
decision  for  30  days,  and  may  also  hold 
a  public  hearing  upon  request  or  at  his 
discretion.  The  Administrator  will  issue 
a  final  decision  after  receipt  of 
comments  and  after  the  hearing  (if  any). 

PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

8.  The  authority  citation  for  Part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921. 
6922,  and  6938. 

9.  Section  261.2  is  amended  by 
revising  paragraph  (e)(l)(iii)  to  read  as 
follows: 

§  261 .2    Definition  of  solid  waste. 

•         «         *         •         * 

(e)  •   •  * 

(!)••• 

(iii)  Returned  to  the  original  process 
from  which  they  are  generated,  without 
first  being  reclaimed  or  land  disposed. 
The  material  must  be  returned  as  a 
substitute  for  feedstock  materials.  In 
cases  where  the  original  process  to 
which  the  material  is  returned  is  a 
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sei:ondary  process,  the  materials  must 
be  mann^e*!  such  that  there  is  no 
placement  on  the  land. 


PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FACILITIES 

10.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  42  DSC.  6905.  6912(a).  6924 
and  6925. 

11   In  §264.1.  paragraph  (g)|6)  is 
revised  to  read  as  follows: 

§  264  1     Purpose,  scope  and  applicability. 

•         •         •         •         • 

(k1*  *  * 

(6)  The  owner  or  operator  of  an 
elemenlarv'  neutralization  unit  or  a 
wa.stewater  treatment  unit  as  defined  in 
§  260.10  of  this  chapter,  provided  that  if 
the  owner  or  operator  is  diluting 
hazardous  ignitable  (DOOl)  wa.stes  (other 
than  the  DOOl  High  TOC  Subcategory 
defined  in  §  268.40  of  this  chapter. 
Table  Treatment  Standards  for 
Hazardous  Wastes),  or  readive  (D00.1) 
waste,  to  remove  the  characteristic 
before  land  disposal,  the  owner/operator 
must  comply  with  the  re<|uirements  set 
out  in  §264. 17(b). 


PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE,  AND 
DISPOSAL  FACILITIES 

12.  The  authority  citation  for  part  26.S 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  6905.  6912(al,  6924. 
6'I25.  69.J5.  and  69i6. 

1.1.  In  «j  265.1.  paragraph  (i:)(10)  is 
rtjvised  to  read  as  follows: 

§  26S.1    Purpose,  scope,  and  applicability. 

•  •  •  e  • 

(<  )  •   •   • 

(10)  The  owner  or  operator  of  an 
elementary  neutralization  unit  or  a 
wastewater  treatment  unit  as  defined  in 
§260.10  of  this  chapter,  provided  that  if 
the  owner  or  operator  is  diluting 
hazardous  ignitable  (DUOl)  wastes  (other 
than  the  D(K)1  High  TOC  Subcategory 
defined  in  §  268.40  of  this  chapter. 
Table  Treatment  Standards  for 
Hazardous  Wastes),  or  reactive  (D()03) 
waste,  to  remove  the  characteristic 
before  land  disposal,  the  owner/operator 
must  comply  with  the  requirements  set 
out  in  §265. 17(b). 


PART  266— STANDARDS  FOR  THE 
MANAGEMFNT  OF  SPECIFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACILITIES 

14.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  69t2(a),  6924. 
and  6934. 

Subpart  C — Recyclable  Materials  Used 
in  a  Manner  Constituting  Disposal 

15.  In  §  266.23.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  266.23    Standards  applicable  to  users  of 
materials  ttiat  are  used  in  a  manner  that 
constitutes  disposal. 

(a)  Owners  or  operators  of  facilities 
that  use  recyclable  materials  in  a 
manner  that  constitutes  disposal  are 
regulated  under  all  applicable 
provisions  of  subparts  A  through  N  of 
parts  124.  264.  265.^68,  and  270  of  this 
chapter  and  the  notification  requirement 
under  section  3010  of  RCRA.  (These 
requirements  do  not  apply  to  products 
which  contain  these  recyclable 
materials  under  the  provisions  of 
§  266.20(b)  of  this  chapter.) 


Subpart  H — Hazardous  Waste  Burned 
in  Boilers  and  Industrial  Furnaces 

16.  hi  §266.100,  the  introductory  text 
in  paragraphs  (c)(1),  (c)(3).  (c)(3)(i),  and 
(c)(3)(ii);  and  paragraph  (c)(3)(i)(A)  are 
revised  to  read  as  follows: 

§266.100    Applicability 

•  •  •  •  • 

(<)*    •    • 

(1)  To  be  exempt  from  §§266.102 
through  266.111,  an  owner  or  operator 
of  a  metal  recovery  furnace  or  mercury 
ret:overy  furnace,  must  comply  with  the 
fallowing  requirements,  except  that  an 
owner  or  operator  of  a  lead  or  a  nickel- 
chromium  recovery  furnace,  or  a  metal 
recovery  furnace  that  burns  baghouse 
bags  used  to  capture  metalli'^  dusts 
emitted  by  steel  manufactuiing.  must 
( omply  with  the  requirements  of 
paragraph  (c)(3)  of  this  section: 
•         ■         ft         •         • 

(3)  To  be  exempt  from  §§  266.102 
through  266.111.  an  owner  or  operator 
of  a  lead  or  nickel-chromium  or  mercury 
recovery  furnace,  or  a  metal  recovery 
furnace  that  bums  baghouse  bags  used 
to  capture  metallic  dusts  emitted  by 
steel  manufacturing,  must  provide  a 
one-time  written  notice  to  the  Dire<:tor 
identifying  each  hazardous  waste 
burned  and  spe<:ifying  whether  the 
owner  or  operator  claims  an  exemption 
for  each  waste  under  this  paragraph  or 


paragraph  (c)(1)  of  this  section.  The 
owner  or  operator  must  comply  with  the 
requirements  of  paragraph  (c)(1)  of  this 
section  for  those  wastes  claimed  to  be 
exempt  under  that  paragraph  and  must 
comply  with  the  requirements  below  for 
those  wastes  claimed  to  be  exempt 
under  this  paragraph  (c)(3). 

(i)  The  hazardous  wastes  listed  in 
appendices  XI.  XII,  and  XIII,  part  266, 
and  baghouse  bags  used  to  capture 
metallic  dusts  emitted  by  steel 
manufacturing  are  exempt  from  the 
requirements  of  paragraph  (c)(1)  of  this 
section,  provided  that: 

(A)  A  waste  listed  in  appendix  IX  of 
this  part  must  contain  recoverable  levels 
of  lead,  a  waste  listed  in  appendix  XII 
of  this  part  must  contain  recoverable 
levels  of  nickel  or  chromium,  a  waste 
listed  in  appendix  XIII  of  this  part  must 
contain  rec.overable  levels  of  mercury 
and  contain  less  than  500  ppm  of  40 
CFR  part  261.  appendix  VIII  organic 
constituents,  and  baghouse  bags  used  to 
capture  metallic  dusts  emitted  bv  steel 
manufacturing  must  contain  recoverable 
levels  of  metal:  and 
***** 

(ii)  The  Director  may  decide  on  a 
case-by-case  basis  that  the  toxic  organic 
constituents  in  a  material  listed  in 
appendix  XI.  XII.  or  XIII  of  this  part  that 
contains  a  total  concentration  of  more 
than  500  ppm  toxic  organic  compounds 
listed  in  appendix  VIII.  part  261  of  this 
chapter,  may  pose  a  hazard  to  human 
health  and  the  environment  when 
burned  in  a  metal  recovery  furnace 
exempt  from  the  requirements  of  this 
subpart.  In  that  situation,  after  adequate 
notice  and  opportunity  for  comment, 
the  metal  recovery  furnace  will  become 
subject  to  the  requirements  of  this 
subpart  wht;n  burning  that  material.  In 
making  the  hazard  determination,  the 
Director  will  consider  the  following 
factors: 


Apptfiidix  XIII  to  Port  266  {Added) 

17.  Appendix  XIII  is  added  to  read  as 
follows: 

Appendix  XIII  to  Part  266 — Mercury  Bearing 
Wastes  That  May  Be  Processed  in  Exempt 
Mercury  Recovery  Units 

Those  arr?  exempt  mercim'-bearing 
materials  with  less  than  500  ppm  of  40  ('FK 
Part  261.  appendix  VlII  organic  constituentr, 
when  generated  by  manufacturers  or  users  of 
morrur\'  or  mercury  products. 

1   Activated  carbon 

2.  Decomposer  graphite 

3.  Wood 

4.  Pajjcr 

5.  Protective  clothing 

6.  Sweepings 

7.  Respiratory  cartridge  filters 

8.  rieanup  artirlcs 


9.  Plastic  bags  and  other  contaminated 

containers 

10.  Latoratory  and  process  control  samples 

11.  K106  and  other  wastewater  treatment 

plant  sludge  and  filter  cake 

12.  Mercury  cell  sump  and  tank  .kludge 

13.  Mercury  cell  process  solids 

1 4  Recoverable  levels  or  mercurj'  contained 
in  soil 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

18.  The  authority  citation  for  Part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905,  6912(a).  6921. 
and  6924. 

Subpart  A— General 

19.  In  t)  268.1.  paragraphs  (c)(3)(ii). 
(e)(4).  and  (e)(5)  are  revised,  and 
paragraph  (cK3)(iii)|s  added,  to  read  as 
follows: 

§  268.1    Purpose,  scope  and  applicability. 

•  •      ■  »         *         * 

(c)   '    •    * 

(3)  •    '    * 

(ii)  Do  not  exhibit  any  prohibited 
characteristic  of  hazardous  waste  at  the 
point  of  injection:  and 

(iii)  If  at  the  point  of  generation  the 
injected  wastes  include  DOOl  High  TOC 
subcategory'  wastes  or  D012-D017 
pesticide  wastes  that  are  prohibited 
under  §  148.17(c)  of  this  chapter,  those 
wastes  have  been  treated  to  meet  the 
treatment  standards  of  §  268.40  before 
injection. 

•  •        ♦         «         • 

(e)  *  •  • 

(4)  De  minimis  losses  to  wastewater 
treatment  systems  of  commercial 
chemical  product  or  chemical 
intermediates  that  are  ignitable  (DOOl), 
corrosive  (D002).  or  are  organic 
constituents  that  exhibit  the 
characteristic  of  toxicity  (D012-D043). 
and  that  contain  underlying  hazardous 
constituents  as  defined  in  §  268. 2(i).  are 
not  considered  to  be  prohibited  wastes. 
De  minimis  is  defined  as  losses  from 
normal  material  handling  operations 
(e.g.  spills  from  the  unloading  or 
transfer  of  materials  from  bins  or  other 
containers,  leaks  from  pipes,  valves  or 
other  devices  used  to  transfer  materials); 
minor  leaks  of  process  equipment, 
storage  tanks  or  containers:  leaks  from 
well-maintained  pump  packings  and 
seals;  sample  purgings;  and  relief  device 
discharges;  discharges  from  safety 
showers  and  rinsing  and  cleaning  of 
personal  safety  equipment;  and  rinsate 
from  empty  containers  or  from 
containers  that  are  rendered  empty  by 
that  rinsing;  or  ' 

(5)  Land  disposal  prohibitions  for 
hazardous  characteristic  wastes  do  not 
apply  to  laboratory  wastes  displaying 


the  characteristic  of  ignitability  (DOOl), 
corrosivity  (D002).  or  organic  toxicity 
(D012— D043),  that  are  mixed  with  other 
plant  wastewaters  at  facilities  whose 
ultimate  discharge  is  subject  to 
regulation  under  the  CWA  (including 
wastewaters  at  facilities  which  have 
eliminated  the  discharge  of  wastewater), 
provided  that  the  annualized  flow  of 
laboratory  wastewater  into  the  facility's 
headworks  does  not  exceed  one  per 
cent,  or  provided  that  the  laboratory 
wastes'  combined  annualized  average 
concentration  does  not  exceed  one  part 
per  million  in  the  facility's  headworks. 

20.  In  §  268.2.  paragraphs  (g)  and  (i) 
are  revised  to  read  os  follows: 

§  268.2    Definitions  applicable  in  this  part 

***** 

(g)  Debris  means  solid  material 
exceeding  a  60  mm  particle  size  that  is 
intended  for  disposal  and  that  is:  .\ 
manufactured  object;  or  plant  or  animal 
matter:  or  natural  geologic  material. 
However,  the  following  materials  are 
not  debris:  Any  material  for  which  a 
specific  treatment  standard  is  provided 
in  Subpart  D.  Part  268,  namely  lead  acid 
batteries,  cadmium  batteries,  and 
radioactive  lead  solids;  Process 
residuals  such  as  smelter  slag  and 
residues  from  the  treatment  of  waste, 
wastewater,  sludges,  or  air  emission 
residues;  and  Intact  containers  of 
hazardous  waste  that  are  not  ruptured     - 
and  that  retain  at  lea.si  75%  of  their 
original  volume.  A  mixture  of  debris 
that  has  not  been  treated  to  the 
standards  provided  by  §  268.45  and 
other  material  is  subject  to  regulation  as 
debris  if  the  mixture  is  comprised 
primarily  of  deh)ris.  by  volume,  based  on 
visual  inspection. 
•        •        •        «        * 

(i)  Underlying  hazardous  constituent 
means  any  constituent  li.sted  in 
§  268.48,  table  UTS— Universal 
Treatment  Standards,  except  zinc, 
which  can  reasonably  be  expected  to  be 
present  at  the  point  of  generation  of  the 
hazardous  waste,  at  a  concentration 
above  the  constituent-specific  LTS 
treatment  standard. 

21.  Section  268.7  is  amended  by 
revising  paragraphs  (a)  and  {b)(4)(ii). 
and  by  adding  paragraph  {b)(5)(iv)  to     ^ 
read  as  follows- 

§  268.7    Waste  analysis  and  recordkeeping. 

(a)  Except  as  specified  in  §  268.32.  if 
a  generator's  waste  is  listed  in  40  CFR 
part  261.  subpart  D,  the  generator  must 
test  his  waste,  or  test  an  extract  using 
test  method  1311  (the  Toxicity 
Characteristic  Leaching  Procedure, 
described  in  "Test  Methods  for 
Evaluating  Solid  Waste.  Physical/ 
Chemical  Methods,"  EPA  Publication 


S\Y-846  as  incorporated  by  reference  in 
§260.11  of  this  chapter),  or  use 
knowledge  of  the  waste,  to  determine  if 
the  wa.ste  is  restricted  from  land 
disposal  under  this  part.  Except  as 
specified  in  §268.32,  if  a  generator's 
waste  exhibits  one  or  mere  of  the 
characteristics  set  out  at  40  CFR  part 
251.  subpart  C,  the  generator  must  test 
an  extract  using  test  method  1311  (the 
Toxicity  Characteristic  Leaching 
Procedure,  described  in  "Test  Methods 
for  Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods"  (SW-e46iJ.  or  use 
knowledge  of  the  waste,  to  determine  if 
the  waste  is  restricted  from  land 
disposal  under  this  Part.  If  the  generator 
determines  that  his  waste  exhibits  the 
characteristic  of  ignitability  (DOOl)  (and 
is  not  in  the  High  TOC  Ignitable  Liquids 
Subcategory'  or  is  not  treated  bv  CMBST 
orRORGS  of  §  268.42.  Table  1).  or  the 
characteristic  of  corrosivity  (D002).  and 
is  prohibited  under  §  268.37;  and/or  the 
characteristic  of  organic  toxicity  (c3012- 
D043),  and  is  prohibited  under  §268. 3.S. 
the  generator  must  determine  the 
imderlying  hazardous  constituents  (as 
defined  in  §268.2,  in  the  Duul.  D0l)2.  or 
D0:2-D043  wastes. 

(1)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  thfs 
part  and  the  waste  does  not  meet  the 
applicable  treatment  standards  set  forth 
in  Subpart  D  of  this  part  or  exceeds  the 
applicable  prohibition  levels  set  forth  in 
§  268.32  or  RCRA  section  3004(d).  with 
each  shipment  of  waste  the  generator 
must  notify  the  treatment  or  storage 
facility  in  writing  of  the  appropriate 
treatment  standards  set  forth  in  Subpart 
D  of  this  part  and  any  applicable 
prohibition  levels  set  forth  in  §  268.32 
or  RCR.'^  section  3004(d).  The  notice 
must  include  the  following  inform.ation 

(i)  EPA  Hazardous  Waste  Number: 

(ii)  The  waste  constituents  that  the 
treater  will  monitor,  if  monitoring  will 
not  include  all  regulated  constituents, 
for  wastes  F001-F005.  F039.  DOOl. 
D002.  and  D012-D043.  Generators  must 
also  include  whether  the  waste  is  a 
ncnwastewater  or  wastewater  (as 
defined  in  §  268.2(d)  and  (0,  and 
indicate  the  subcategory'  of  the  waste 
(such  as  "D003  reactive  cyanide"),  if 
applicable; 

(iti)  The  manifest  number  associated 
with  the  shipment  of  waste; 

(iv)  For  hazardous  debris  when  using 
the  alternative  treatment  technologies 
provided  by  §  268.45: 

(A)  The  contaminants  subject  to 
treatment,  as  described  in  §  268.45(bi. 
and 

(B)  An  indication  that  these 
contaminants  are  being  treated  to 
comply  with  §268.45. 


r 
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|v)  For  hazardous  debris  when  using 
the  treatment  standards  for  the 
contaminating  wa.<te(s)  in  §  2Bfl.40:  the 
requirements  described  m  paragraphs 
(a)(1)  (i).  (ii),  (iii).  and  (vi)  of  this 
se<:tion. 

(2)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  under  this 
Part,  and  determines  that.the  waste  can 
be  land  disposed  without  further 
treatment,  with  eai.h  shipment  of  waste 
he  must  submit,  to  the  treatment, 
storage,  or  land  disposal  fa(  ility.  a 
notice  and  a  certification  stating  that  the 
waste  meets  the  applicable  tmatment 
standards  set  forth  in  subpart  D  of  this 

f>art  and  the  applicable  prohibition 
evels  set  forth  in  §  2f>8..32  or  RC:RA 
section  3004(d).  Generators  of 
hazardous  debris  that  is  excluded  from 
the  definition  of  hazardous  waste  under 
§  261..1(e)(2)  of  this  chapter  (i.e.,  debris 
that  the  Director  has  determined  does 
not  contain  hazardous  waste),  however, 
are  not  subje«,1  to  these  notification  and 
certification  requirements. 

(i)  The  notice  must  include  the 
following  information: 

(A)  EPA  Hazardous  Waste  Number; 

(B)  The  waste  constituents  that  the 
treater  will  monitor,  if  monitoring  will 
not  include  all  regulated  constituents, 
for  wastes  FtX)l-F005,  F039,  DOOl. 
D002.  and  D012-D043.  Generators  must 
also  include  whether  the  waste  is  a 
nonwastewater  or  wastewater  (as 
defined  in  §  268.2  (d)  and  (f)).  and 
indicate  the  subcategory  of  the  waste 
(such  as  "D003  reactive  cyanide"),  if 
applicable: 

(C)  The  manifest  number  associated 
with  the  shipment  of  waste: 

(D)  Waste  analysis  data,  where 
available. 

(ii)  The  certification  must  be  signed 
by  an  authorized  representative  and 
must  state  tbe  following: 

I  rertify  under  penally  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  throu);h  analysis  and  testing 
or  through  knowledge  of  the  waste  to  support 
this  certification  that  the  waste  complies 
with  the  treatment  standards  specified  in  40 
CFK  Part  266  Subpart  D  and  all  applicable 
prohibitions  set  forth  in  40  CFR  268..')2  ur 
RCRA  section  3004(d).  I  believe  that  the 
information  I  submitted  is  true,  accurate  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  .sutmiitting  a  false 
certification,  including  the  possibility  of  a 
fine  and  imprisonment. 

(3)  If  a  generator's  waste  is  subject  to 
an  exemption  from  a  prohibition  on  the 
type  of  land  disposal  method  utilized 
for  tbe  waste  (such  as,  but  not  limited 
to,  a  case-by-case  extension  under 

§  268.5.  an  exemption  under  §  268.6.  or 
a  nationwide  capacity  variance  under 
subpart  C  of  this  part),  with  each 


shipment  of  waste  he  must  submit  a 
notice  to  the  facility  receiving  his  waste 
stating  that  the  waste  is  not  prohibited 
from  land  disposal.  The  notice  must 
include  tbe  following  information: 

(i)  EPA  Hazardous  Waste  Number. 

(ii)  The  waste  constituents  that  the 
treater  will  monitor,  if  monitoring  will 
not  include  all  regulated  constituents, 
for  wastes  FtX)l-F005,  F039,  DOOl, 
D002,  and  IX)12-D043.  Generators  must 
also  include  whether  the  waste  is  a 
nonwastewater  or  wastewater  (as 
defined  in  §  268.2  (d)  and  (f)).  and 
indicate  the  subcategory  of  the  waste 
(such  as  "D003  reactive  cyanide"),  if 
applicable; 

(iii)  The  manifest  number  associated 
with  the  shipment  of  waste; 

(iv)  Waste  analysis  data,  where 
available: 

(v)  For  hazardous  debris  when  using 
the  alternative  treatment  technologies 
provided  by  §  268.45: 

(A)  The  contaminants  subject  to 
treatment,  as  described  in  §  268.45(b); 
and 

(B)  An  indication  that  these 
contaminants  are  being  treated  to 
comply  with  §  268.45. 

(vi)  For  hazardous  debris  when  using 
the  treatment  standards  for  the 
contaminating  waste(s)  in  §268.40:  the 
requirements  described  in  paragraphs 
(a)(1)  (i).  (ii).  (iii).  and  (vi)  of  this 
section. 

(4)  If  a  generator  is  managing 
prohibited  waste  in  tanks,  containers,  or 
(X)ntainment  buildings  regidated  under 
40  CFR  262.34,  and  is  treating  such 
waste  in  such  tanks,  containers,  or 
containment  buildings  to  meet 
applicable  treatment  standards  under 
subpart  D  of  this  part,  the  generator 
must  develop  and  follow  a  written 
waste  analysis  plan  which  describes  the 
procedures  the  generator  will  carry  out 
to  comply  with  the  treatment  standards. 
(Generators  treating  hazardous  debris 
under  the  alternative  treatment 
standards  of  Table  1.  §268.45,  however, 
are  not  subject  to  these  waste  analysis 
requirements.)  The  plan  must  be  kept  on 
site  in  the  generator's  records,  and  the 
following  requirements  must  be  met: 

(i)  Tbe  waste  analysis  plan  must  be 
based  on  a  detailed  chemical  and 
physical  analysis  of  a  representative 
sample  of  the  prohibited  waste(s)  being 
treated,  and  contain  all  information 
necessary  to  treat  the  waste(s)  in 
accordance  with  the  requirements  of 
this  Part,  including  the  selected  testing 
frequency. 

(ii)  Such  plan  must  be  filed  with  the 
EPA  Regional  Administrator  (or  his 
designated  representative)  or  State 
authorized  to  implement  Part  268 
requirements  a  minimum  of  30  days 


prior  to  the  treatment  activity,  with 
delivery  verified. 

(iii)  Wastes  shipf>ed  off-site  pursuant 
to  this  paragraph  must  comply  with  the 
notification  requirements  of 
§  268.7(a)(2). 

(5)  If  a  generator  determines  whether 
the  waste  is  restricted  based  solely  on 
his  knowledge  of  the  waste,  all 
supporting  data  used  to  make  this 
determination  must  be  retained  on-site 
in  the  generator's  files.  If  a  generator 
determines  whether  the  waste  is 
restricted  based  on  testing  this  waste  or 
an  extract  developed  using  the  test 
method  described  in  Appendix  I  of  this 
part,  all  waste  analysis  data  must  be 
retained  on-site  in  the  generator's  files. 

(6)  If  a  generator  determines  that  he  is 
managing  a  restricted  waste  that  is 
excluded  from  the  definition  of 
hazardous  or  solid  waste  or  exempt 
from  Subtitle  C  regulation,  under  40 
CFR  261.2  through  261.6  subsequent  to 
the  point  of  generation,  he  must  place 

a  one-time  notice  stating  such 
generation,  subsequent  exclusion  from 
the  definition  of  hazardous  or  solid 
waste  or  exemption  from  RCRA  Subtitle 
C  regulation,  and  the  disposition  of  the 
waste,  in  the  facility's  file. 

(7)  Generators  must  retain  on-site  a 
copy  of  all  notices,  certifications, 
demonstrations,  waste  analysis  data, 
and  other  documentation  produced 
pursuant  to  this  section  for  at  least  five 
years  from  the  date  that  the  waste  that 
is  the  subject  of  such  documentation 
was  last  sent  to  on-site  or  off-site 
treatment,  storage,  or  disposal.  The  five 
year  record  retention  period  is 
automatically  extended  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  regulated  ac-tivity  or 
as  requested  by  tbe  Administrator.  The 
requirements  of  this  paragraph  apply  to 
solid  wastes  even  when  the  hazardous 
characteristic  is  removed  prior  to 
disposal,  or  when  the  waste  is  excluded 
from  the  definition  of  hazardous  or  solid 
waste  under  40  CFR  261.2  through 
261.6.  or  exempted  from  RCRA  Subtitle 
C  regulation,  subsequent  to  the  point  of 
generation. 

(8)  If  a  generator  is  managing  a  lab 
pack  waste  and  wishes  to  use  the 
alternative  treatment  standard  under 

§  268.42(c).  with  each  shipment  of  waste 
the  generator  must  submit  a  notice  to 
the  treatment  facility  in  accordance  with 
paragraph  (a)(1)  of  this  section,  except 
that  underlying  hazardous  constituents 
need  not  be  determined.  The  generator 
must  also  comply  with  the  requirements 
in  paragraphs  (a)(5)  and  (a)(6)  of  this 
section  and  must  submit  the  following 
certification,  which  must  be  signed  by 
an  authorized  representative: 


I  ccrtif>'  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  and  that  the  lab  pack  contains 
only  wastes  which  have  not  been  excluded 
under  appendix  IV  to  40  CFR  part  268  or 
solid  wastes  not  subject  to  regulation  under 
40  CFR  part  261. 1  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  fine 
or  imprisonment. 

(9)  [Reserved] 

(10)  Small  quantity  generators  with 
tolling  agreements  pursuant  to  40  CFR 
262.20(e)  must  comply  with  the 
applicable  notification  and  certification 
requirementsof  paragraph  (a)  of  this 
section  for  the  initial  shipment  of  tha 
waste  subject  to  the  agreement.  Such 
generators  must  retain  on-site  a  copy  of 
tiie  notification  and  certification, 
together  with  the  tolling  agreement,  for 
at  least  three  years  after  termination  or 
expiration  of  the  agreement.  The  three- 
year  record  retention  period  is 
automatically  extended  during  the 
course  of  any  unresolved  enforcement 
action  regarding  the  regulated  activity  or 
as  requested  by  the  Administrator. 

(b)*  *  • 

(4)  •   •   * 

(ii)  The  waste  constituents  to  be 
monitored,  if  monitoring  will  not 
include  all  regulated  constituents,  for 
wastes  F001-F005,  F039,  DOOl,  D002, 
and  D012-D043.  Generators  must  also 
include  whether  the  waste  is  a 
nonwastewater  or  wastewater  (as 
defined  in  §  268.2  (d)  and  (f).  and 
indicate  the  subcategory  of  the  waste 
(such  as  D003  reactive  cyanide),  if 
applicable. 

•  •        *        *        * 

(5)  •    •    • 

(iv)  For  characteristic  wastes  DOOl. 
D002,  and  D012-D043  that  are:  subject 
to  the  treatment  standards  in  §  268.40 
(other  than  those  expressed  as  a 
required  method  of  treatment);  that  are  "** 
reasonably  expected  to  contain 
underlying  hazardous  constituents  as 
defined  in  §  268. 2(i);  are  treated  on-site 
to  remove  the  hazardous  characteristic; 
and  are  then  sent  off-site  for  treatment 
of  underlying  hazardous  constituents, 
the  certification  must  state  the 
following: 

I  certify  under  penalty  of  law  that  the 
waste  has  been  treated  in  accordance  with 
the  requirements  of  40  CFR  268.40  to  remove 
the  hazardous  characteristic.  This 
decharacterized  waste  contains  underlying 
hazardous  constituents  that  require  further 
treatment  to  meet  universal  treatment 
standards.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  fine 
and  imprisonment. 

•  *         *         *         * 

22.  In  §268.9.  paragraph  (a),  (d)(l)(i). 
and  (d)(l)(ii)  are  revised.  (d)(l)(iii)  is 


removed  and  (d)(2)  (i)  and  (ii)  are  added 
to  read  as  follows: 

§  268.9    Special  rules  regarding  wastes  that 
exhibit  a  characteristic. 

(a)  The  initial  generator  of  a  solid 
waste  must  determine  each  EPA 
Hazardous  Waste  Number  (waste  code) 
applicable  to  the  waste  in  order  to 
determine  the  applicable  treatment 
standards  under  subpart  D  of  this  part. 
For  purposes  of  part  268.  the  waste  will 
cany  the  waste  code  for  any  applicable 
listing  under  40  CFR  part  261,  subpart 
D.  hi  addition,  the  waste  will  carry  one 
or  more  of  the  waste  codes  under  40 
CFR  part  261,  subpart  C.  where  the 
waste  exhibits  a  characteristic,  except  in 
the  case  when  the  treatment  standard 
for  the  waste  code  listed  in  40  CFR  part 
261,  subpart  D  operates  in  lieu  of  the 
treatment  standard  for  the  waste  code 
under  40  CFR  part  261,  subpart  C,  as 
specified  in  paragraph  (b)  of  this 
section.  If  thvj  generator  determines  that 
his  waste  displays  the  characteristic  of 
ignitability  (DOOl)  (and  is  not  in  the 
High  TOC  Ignitable  Liquids  Subcategory 
or  is  not  treated  by  CMBST.  or  RORGS). 
or  the  waste  code  listed  in  40  CFR  part 
261,  subpart  D  operates  in  lieu  of  the 
treatment  standard  for  the  waste  code 
under  40  CFR  part  261,  subpart  C,  as 
specified  in  paragraph  (b)  of  this 
section.  If  the  generator  determines  that 
his  waste  displays  the  characteristic  of 
ignitability  (DOOl)  (and  is  not  in  the 
High  TOC  Ignitable  Liquids  Subcategory 
or  is  not  treated  by  CMBST,  or  RORGS). 
or  the  characteristic  of  corrosivity 
(D002).  and  is  prohibited  under 
§  268.37;  or  that  his  waste  displays  the 
characteristic  of  toxicity  (D012-D043). 
and  is  prohibited  under  §  268.38,  the 
generator  must  determine  the 
underlying  hazardous  constituents  (as 
defined  in  i«  268.2),  in  the  DOOl.  D002. 
or  D012-D043  wastes. 
***** 

(d)  *   *   * 

(1)  •   *   ' 

(i)  Name  and  address  of  the  RCRA 
Subtitle  D  facility  receiving  the  waste 
shipment;  and 

(ii)  A  description  of  the  waste  as 
initially  generated,  including  the 
applicable  EPA  Hazardous  Waste 
Numberfs),  treatability  group(s).  and 
underlying  hazardous  constituents  (as 
defined  in  §268.2(i)  in  DOOl  and  D002 
wastes  prohibited  under  §  268.37.  or 
D012-D043  wastes  under  §268.38. 

(2)  *   -   * 

(i)  If  treatment  removes  the 
characteristic  but  does  not  treat 
underlying  hazardous  constituents,  then 
the  certification  found  in  §268.7 
(b)(5Kv)  apply. 

(ii)  [Reserved) 


Subpart  C — Prohibitions  on  Land 
Disposal 

23.  In  subpart  C,  §  268.38  is  added  to 
read  as  follows: 

§  268.38    Waste  spectfic  prohibitions— 
newly  identified  organic  toxicity 
characteristic  wastes  and  newly  listed  coke 
by-product  and  chlorotoluene  production 
wastes. 

(a)  Effective  December  19. 1994.  the 
wastes  specified  in  40  CFR  261.32  as 
EPA  Hazardous  Waste  numbers  Kl41, 
K142,  K143.  K144,  K145.  K147,  K148. 
K149,  K150,  and  K151  are  prohibited 
from  land  disposal.  In  addition,  debris 
contaminated  with  EPA  Hazardous 
Waste  numbers  F037,  F038,  K107-K112, 
K117.  K118.  K123-K126,  K131,  K132. 
K136,  U328,  U353,  U359,  and  soil  and 
debris  contaminated  with  D012-D043. 
K141-K145,  and  K147-K151  are 
prohibited  from  land  disposal.  The 
following  wastes  that  are  specified  in  40 
CFR  261.24.  Table  1  as  EPA  Hazardous 
Waste  numbers:  D012,  D013,  D014, 
D015.  D016.  D017,  D018,  D019,  D020, 
D021,  D022,  D023,  D024,  D025,  D026. 
D027,  D028,  D029,  D030,  D031,  D032, 
D033,  D034,  D035,  D036,  D037,  D038. 
D039,  D040,  D041.  D042.  D043  that  are 
not  radioactive,  or  that  are  managed  in 
systems  other  than  those  whose 
discharge  is  regulated  under  the  Clean 
Water  Act  (CWA),  or  that  are  zero 
dischargers  that  do  not  engage  in  CWA- 
equivalent  treatment  before  ultimate 
land  disposal,  or  that  are  injected  in 
Class  I  deep  wells  regulated  under  the 
Safe  Drinking  Water  Act  (SDWA).  are 
prohibited  from  land  disposal.  CWA- 
equivalent  treatment  means  biological 
treatment  for  organics,  alkaline 
chlorination  or  ferrous  sulfate 
precipitation  for  cyanide,  precipitation/ 
sedimentation  for  metals,  reduction  of 
hexavalent  chromium,  or  other 
treatment  technology  that  can  be 
demonstrated  to  perform  equally  or 
better  than  these  technologies. 

(b)  On  September  19, 1996, 
radioactive  wastes  that  are  mixed  with 
D018-D043  that  are  managed  in  systems 
other  than  those  whose  discharge  is 
regulated  under  the  Clean  Water  Act 
(CWA),  or  that  inject  in  Class  I  deep 
wells  regulated  under  the  Safe  Drinking 
Water  Act  (SDWA),  or  that  are  zero 
dischargers  that  engage  in  CWA- 
equivalent  treatment  before  ultimate 
land  disposal,  are  prohibited  from  land 
disposal.  CWA-equivalent  treatment 
means  biological  treatment  for  organics, 
alkaline  chlorination  or  ferrous  sulfate 
precipitation  for  cyanide,  precipitation/ 
sedimentation  for  metals,  reduction  of 
hexavalent  chromium,  or  other 
treatment  technology  that  can  be 
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demonstrated  to  perform  equally  or 
greater  than  these  technologies. 
Radioactive  wastes  mixed  with  K141- 
K145.  and  K147-K151  are  also 
prohibited  from  land  disposal.  In 
addition,  soil  and  debris  contaminated 
with  these  radioactive  mixed  wa.stes  are 
prohibited  from  land  disposal. 

(c)  Between  December  19, 1994  and 
September  19, 1996.  the  wastes 
included  in  paragraphs  (b)  of  this 
section  may  be  disposed  in  a  landnil  or 
surface  impoundment,  only  if  such  unit 
is  in  compliance  with  the  requirements 
specified  in  §  268.5(h)(2)  of  this  Part. 

(d)  The  requirements  of  paragraphs 
(a),  (b),  and  (c)  of  this  section  do  not 
apply  if: 

(1)  The  wastes  meet  the  applicable 
treatment  standards  specified  in  Subpart 
D  of  this  part: 

(2)  Persons  have  been  granted  an 
exemption  from  a  prohibition  pursuant 
to  a  petition  under  §  268.6,  with  respect 
to  those  wastes  and  units  covered  by  the 
petition; 

(3)  The  wastes  meet  the  applicable 
alternate  treatment  standards 
established  pursuant  to  a  petition 
granted  under  §  268.44; 

(4)  Persons  have  been  granted  an 
extension  to  the  effective  date  of  a 
prohibition  pursuant  to  §  268..S,  with 
respect  to  these  wastes  covered  by  the 
extension. 

(e)  To  determine  whether  a  hazardous 
waste  identified  in  this  section  exceeds 
the  applicable  treatment  standards 
specified  in  §  268.40,  the  initial 
generator  must  test  a  sample  of  the 
waste  extract  or  the  entire  waste, 
depending  on  whether  the  treatment 
standards  are  expressed  as 
concentrations  in  the  waste  extract  or 
the  waste,  or  the  generator  may  use 
knowledge  of  the  waste.  If  the  waste 
contains  constituents  in  excess  of  the 
applicable  Subpart  D  levels,  the  waste  is 
prohibited  from  land  disposal,  and  all 
requirements  of  part  268  are  applicable, 
except  as  otherwise  specified 

Subpart  D — Treatment  Standards 

24  Section  268.40  is  re viwfd  to  read 
as  follows: 

§  268.40     Applicability  of  Treatment 
Standards. 

(a)  A  waste  identified  in  the  table 
"Treatment  Standards  for  Hazardous 
Wastes"  may  be  land  disposed  only  if  it 
meets  the  requirements  found  in  the 


table.  For  each  waste,  the  table 
identifies  one  of  three  types  of  treatment 
standard  requirements: 

(1)  All  hazardous  constituents  in  the 
waste  or  in  the  treatment  residue  must 
be  at  or  below  the  values  found  in  the 
table  for  that  waste  ("total  waste 
standards");  or 

(2)  The  hazardous  constituents  in  the 
extract  of  the  waste  or  in  the  extract  of 
the  treatment  residue  must  be  at  or 
below  the  values  found  in  the  table 
("waste  extract  standards");  or 

(3)  The  waste  must  be  treated  using 
the  technology  specified  in  the  table 
("technology  standard"),  which  are 
described  in  detail  in  §  268.42,  Table 

1 — Technology  Codes  and  Description 
of  Technology-Based  Standards. 

(b)  For  wastewaters,  compliance  with 
concentration  level  standards  is  based 
on  maximums  for  any  one  day,  except 
for  D004  through  DOll  wastes  for  which 
the  previously  promulgated  treatment 
standards  based  on  grab  samples  remain 
in  effect.  For  all  nonwastewaters, 
compliance  with  concentration  level 
standards  is  based  on  grab  sampling.  For 
wastes  covered  by  the  waste  extract 
standards,  the  test  Method  1311,  the 
Toxicity  Characteristic  Leaching 
Procedure  found  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods",  EPA  Publication 
SVV-846,  as  incorporated  by  reference  in 
§260.11,  must  be  used  to  measure 
compliance.  An  exception  is  made  for 
DG04  and  DG08,  for  which  either  of  two 
test  methods  may  be  used:  Method 
1311,  or  Method  1310,  the  Extraction 
Procedure  Toxicity  Test.  For  wa.stes 
covered  by  a  technology  standard,  the 
wastes  may  be  land  disposed  after  being 
treated  using  that  specified  technology 
or  an  equivalent  treatment  technology 
approved  by  the  Administrator  under 
the  procedures  set  forth  in  §  268.42(b). 

(c)  When  wastes  with  differing 
treatment  standards  for  a  constituent  of 
concern  are  combined  for  purposes  of 
treatment,  the  treatment  residue  must 
meet  the  lowest  treatment  standard  for 
the  constituent  of  concern. 

(d)  Notwithstanding  the  prohibitions 
specified  in  paragraph  (a)  of  this 
se<:tion,  treatment  and  dis(>osal  facilities 
may  demonstrate  (and  certify  pursuant 
to  40  CFR  268  7(b)(5))  cx>mplianc8  with 
the  treatment  standards  for  organic 
constituents  specified  by  a  footnote  in 
the  table  "Treatment  Standards  for 
Hazardous  Wastes  '  in  this  section. 


provided  the  following  conditions  are 
satisfied: 

(1)  The  treatment  standards  for  the 
organic  constituents  were  established 
based  on  incineration  in  units  operated 
in  accordance  with  the  technical 
requirements  of  40  CFR  part  264, 
subpart  O,  or  based  on  combustion  in 
fuel  substitution  units  operating  in 
accordance  with  applicable  technical 
requirements; 

(2)  The  treatment  or  disposal  facility 
has  used  the  methods  referenced  in 
paragraph  (d)(1)  of  this  section  to  treat 
the  organic  constituents;  and 

(3)  The  treatment  or  disposal  facility 
may  demonstrate  compliance  with 
organic  constituents  if  good-faith 
analytical  efforts  achieve  detection 
limits  for  the  regulated  organic 
constituents  that  do  not  exceed  the 
treatment  standards  specified  in  this 
section  by  an  order  of  magnitude. 

(e)  For  characteristic  wastes  (DOOl, 
D002,  and  D012-D043  that  are  subject  to 
treatment  standards  in  the  following 
table  "Treatment  Standards  for 
Hazardous  Wastes,"  all  underlying 
hazardous  constituents  (as  defined  in 
§268.2(i))  must  meet  Universal 
Treatment  Standards,  found  in  §  268.48, 
Table  UTS,  prior  to  land  disposal. 

(0  The  treatment  standards  for  FOOl- 
F005  nonwastewater  constituents 
carbon  disulfide,  cyclohexanone,  and/or 
methanol  apply  to  wastes  which  contain 
only  one,  two,  or  three  of  these 
constituents.  Compliance  is  measured 
for  these  constituents  in  the  waste 
extract  from  test  Method  1311,  the 
Toxicity  Characteristic  Leaching 
Procedure  found  in  "Test  Methods  for 
Evaluating  Solid  Waste,  Physical/ 
Chemical  Methods",  EPA  Publication 
SVV-846,  as  incorporated  by  reference  in 
^260.11.  If  the  waste  contains  any  of 
these  three  constituents  along  with  any 
of  the  other  25  constituents  found  in 
F001-F005,  then  compliance  with 
treatment  standards  for  carbon 
disulfide,  cyclohexanone,  and/or 
methanol  are  not  required. 

Treatment  Standards  for  Hazardous 
Wastes 

Note:  The  trpafment  standards  that 
heretofore  appeared  in  tables  in  §§  268.41 . 
268.42.  and  268  43  of  this  part  have  been 
consolidated  into  the  table  "Treatment 
Standards  for  Hazardous  Wastes"  in  this 
sortion 
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25.  Section  268.41  is  revised  to  read 
as  follows: 

§  268.41     Treatment  standards  expressed 

as  concentrations  m  waste  extracl 

For  the  requirements  previously 
found  in  this  section  and  for  treatment 
standards  in  Table  CCWE — Constituent 
Concentrations  in  Waste  Extracts,  refer 
to  §268.40. 

26.  Section  268.42  is  amended  by 
removing  Table  2  and  Table  3;  revising 
paragraphs  (a)  introductory  text,  (c)(2). 
and  (d);  adding  a  note  before  paragraph 
(a):  and  adding  the  entry  "CMBST"  into 
Table  1. — Technology  Codes  and 
Description  of  Technology-Based 
Standards  in  alphabetical  order,  to  read 
as  follows: 

§  268.42    Treatment  standards  expressed 
as  specified  technologies. 

Note:  For  the  requirements  previously 
found  in  this  section  in  Table  2 — 
Technology-Based  Standards  By  RCRA  Waste 
Code,  and  Table  3 — Technology-Based 
Standards  for  Specific  Radioactive  Hazardous 
Mixed  Waste,  refer  to  §  268.40. 

(a)  The  following  wastes  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  and  in  the  table  in  §268.40 
"Treatment  Standards  for  Hazardous 
Wastes."  for  which  standards  are 
expressed  as  a  treatment  method  rather 
than  a  concentration  level,  must  be 
treated  using  the  technology  or 
technologies  specified  in  paragraphs 
(a)(1)  and  (a)(2)  and  Table  1  of  this 
section. 


Table  1. — Technology  Codes  and 
Description  of  Technology-Based 
Standards 

Technology         Description  of  technology- 
code  based  standards 


CMBST Combustion     in     incinerators, 

tx)ilers.  or  irxJustnal  fur- 
naces operated  in  accord- 
ar>ce  with  the  applicable  re- 
quirements of  40  CFR  part 
264,  subpart  O.  or  40  CFR 
part  266.  subpart  H. 


(c)*   •   • 

(2)  The  lab  pack  does  not  contain  any 
of  the  wastes  listed  in  Appendix  IV  to 
part  268. 

***** 

(d)  Radioactive  hazardous  mixed 
wastes  are  subject  to  the  treatment 
standards  in  §  268.40.  Where  treatment 
standards  are  specified  for  radioactive 
mixed  wastes  in  the  Table  of  Treatment 
Standards,  those  treatment  standards 
will  govern.  Where  there  is  no  specific 
treatment  standard  for  radioactive 
mixed  waste,  the  treatment  standard  for 
the  hazardous  waste  (as  designated  by 
EPA  waste  code)  applies.  Hazardous 
debris  containing  radioactive  waste  is 
subject  to  the  treatment  standards 
specified  in  §268.45. 

28.  Section  268.43  is  revised  to  read 
as  follows: 

§  268  43    Treatment  standards  expressed 
as  waste  concentrations. 

For  the  requirements  previously 
found  in  this  section  and  for  treatment 
standards  in  Table  CCW — Constituent 


Concentrations  in  Wastes,  refer  to 
§  268.40. 

29.  Section  268.45(b)(2)  is  revised  to 
read  as  follows: 

§  268.45    Treatment  standards  for 
hazardous  debris. 

***** 

(b)*   •   * 

(2j  Debris  contaminated  with  listed 
waste.  The  contaminants  subject  to 
treatment  for  debris  that  is 
contaminated  with  a  prohibited  listed 
hazardous  waste  are  those  constituents 
or  wastes  for  which  treatment  standards 
are  established  for  the  waste  under 
§268.40. 

30.  Section  268.46  is  revised  to  read 
as  follows: 

§  268.46    Alternative  treatment  standards 
based  on  HTMR. 

For  the  treatment  standards 
previously  found  in  this  section,  refer  to 
§268.40.' 

31.  In  Subpart  D.  §  268.48  is  added  to 
read  as  follows: 

§  268.48    Universal  Treatment  Standards 

(a)  Table  UTS  identifies  the  hazardous 
constituents,  along  with  the 
nonwastewater  and  wastewater 
treatment  standard  levels,  that  are  used 
to  regulate  most  prohibited  hazardous 
wastes  with  numerical  limits.  For 
determining  compliance  with  treatment 
standards  for  underlying  hazardous 
constituents  as  defined  in  §268.2(i), 
these  treatment  standards  may  not  be 
exceeded.  Compliance  with  these 
treatment  standards  is  measured  by  an 
analysis  of  grab  samples,  unless 
othenvise  noted  in  the  following  Table 
UTS. 


§268.48  Table  UTS — Universal  Treatment  Standards 


Regulated  constituent — common  name 


BILUNO  COOC  M«0~«0-<: 


Acenaphthylene  

Acenaphthene 

Acetone 

Acetonitrile  

Acetophenone 

2-Acetylaminofluorene 

Acrolein  

Acrylamide  

Acrylonitrile  

Aldnn  

4-Amirx)bipheny1  

Aniline  

Anthracene 

Aramite 

alpha-BHC  

beta-BHC  

delta-BHC  

gamma-BHC 

Benzene  


Wastewater 

Nonwastewater  stand- 

CAS'  No. 

standard.  Con- 

ard. Concentration  in 

centration  in 

mg/kg  ^  uritess  noted 

m9/2 

as  "mgn  TCLP" 

208-96-8 

0.059 

3.4 

83-32-9 

0.059 

3.4 

67-64-1 

0.28 

160 

75-05-8 

5.6 

1.8 

96-86-2 

0.010 

9.7 

53-96-3 

0.059 

140 

107-02-8 

0.29 

NA 

79-06-1 

19 

23 

107-13-1 

0.24 

84 

309-00-2 

0.021 

0.066 

92-67-1 

0.13 

NA 

62-53-3 

0.81 

14 

120-12-7 

0.059 

3.4 

140-57-e 

0.36 

NA 

319-84-6 

0.00014 

0.066 

319-85-7 

0.00014 

0.066 

319-86-8 

0.023 

0.066 

58-89-9 

0.0017 

0.066 

71-43-2 

0.14 

10 

i  s !  > '  '■ 
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§268.48  Table  UTS— Universal  Treatment  Stanoaros— Continued 


Ragutated  consWuenl — common  name 


Benz(a)anttvacene 

Bengal  chkxide __.....». . 

Benzo<b)nuorc1nt^ene  (difficult  to  dMngulsh  from  bTgo<k)tuwnlh<n») 
Ben2o<k)f1uofanthene  (difficult  to  distinguish  from  benzo<b)iuoranttwna) 

Ben20(g.h.i)pary<ene __, _«___».__ ^ 

Benzo<a)pyrene  _-^«.-.^^_ .___ __. 

Bromodtefilofomethane „ 

Methyl  bromide  (BtomomeVwne)  

4-Bromophenyl  phenyl  either  .„ 

n-Buty«  alcohoi  

Butyl  benryl  phthaiate  „... 

P-sec-ButyM.e-dmitropheflol  (Dmoset)) 

Cartx)n  disylltde  

Cartxm  letrochlonde  _ _ 

Chkydane  (alpha  and  gamma  isomefs) 

p>-CfilOfoaniiine  „ 

Chlorobenzene .._ ^ 

Chlofotjenxilate    „ 

2  Chlofo-l.3-b«jtad«ne __ 

CfiioroditHomometlTane  - 

Chtofoethane  _ 

b«(2-Chlofoetho«y)mettwne 

btt<2-Chloroelhyl)elher  _ 

Chlofoform 

bis(2  Chioroisopfopyl)ether „_... 

p-ChtofO-m-cresol  

2-CNoroethyl  vmyi  ether  

ChlorofDethane  (Methyl  chJonde)  

2-Chtoronaphthalene  ._ 

2-Chlorophenol  

3-Ctitoropropytene  „ 

Chrysene 

o-Cresol  _ 

nrvCresol  (dHficuM  to  dMingiish  from  p-cresol) 
p-Cresol  (drtfcult  lo  distinguKh  from  m-creso() 

Cyclohexanone  

1 2-Oibromo-3<hlo«opropane _ „- . 

Ethylene  dibromide  (1,2-OAiromoethane) 

Dibronxxnettiane  

2.4-D  (2,4-Oichlorophenoxyacetc  acid)  „ 

045 -ODD  

pp'-DOO  „ „.. 

o.p-DDE  ...„ „„ 

p.p-ODE  „ 

O.P-DOT „ „ ^..„ 

P4)'-D0T 

Oibenz(a.h)anV«acen0  _.._ _ 

Dft>eru(a.e)pyTene  

m-Dictiloroberuene _ 

o-Dichlorobenzene  _ _ _.„.. 

p-DichlorPt>en2er>e _ „».„ „.„.., 

Dichlorooitiuofomettiane _. _ _.._., 

1 .1-Dichlofoethane  . 

1 .2-DicWoroethane „ 

1 ,1-Dchloroethyler» ^ 

trans- 1 .2-Dichlof  oethylerw ^.. 

2.4-DichlOfophcnol „ 

2,6-Dichlorophcnol _ 

1 .2-Dichiofoproparw  ^ 

CIS- 1 ,3-Dichloropropy1en«  ^.. 

trans-l.3-Dichkxopropylene ^, 

Dieldnn „ , 

Diethyl  phthaiate 

2-4-Dtmethyl  phenol .. 
Dimethyl  phthaiate  ..., 
Dnrvbutyl  phthaiate  .. 
1 ,4-Dinitrobea;ene  .... 
4.6-Dinrtio-o<resol  ... 
2,4-DirMtropherK)l , 


CAS'  No. 


Wastewater 
tiandanl  Corv 

cenUabon  m 
mg/? 


§268.48  Table  UTS— Universal  Treatment  Standards— Continued 


Nonwastevwrter  stand- 
ard. Concentrabon  In 
m^Vo^  unless  ixAed 
as^mgrt  TCLP" 


66-65^ 

0.059 

3.4 

98-87^ 

0.055 

60 

205-99-2 

0.11 

6.8 

207-Oa-9 

0.11 

6.8 

191-24-2 

0.0055 

18 

50-32-8 

0.061 

3.4 

75-27^ 

0.35 

15 

74-83-9 

011 

15 

101-65-3 

0055 

15 

71-36-3 

56 

26 

85-68-7 

aoi7 

28 

8fr-«6-7 

0.066 

2.5 

75-15-0 

3-8 

4.8  mgfl  TCLP 

66-23-5 

a057 

60 

57-74-9 

00033 

0.26 

106-47-8 

046 

16 

108-90-7 

0.057 

6.0 

510-15-6 

0.10 

NA 

126-99-8 

0.057 

028 

124-48-1 

a067 

15 

75-00-3 

0.27 

6.0 

11V-91-1 

0.036 

12 

111-44-4 

0.033 

6.0 

67-66-3 

0.046 

60 

108-60-1 

0.055 

7.2 

69-50--7 

0.018 

14 

110-75-8 

0.062 

NA 

74-87-3 

ai9 

30 

91-68-7 

0.065 

5.6 

95-57-8 

0.044 

5  7 

1 07-05- 1 

a036 

30 

218-01-9 

0.059 

3.4 

95-t8-7 

ail 

6.6 

108-39-4 

a77 

5.6 

106^4-5 

0.77 

5.6 

108-94-1 

0.36 

0.75  mgfl  TCLP 

96-12-8 

Oil 

15 

106-93^ 

0.028 

15 

74-95-3 

0.11 

15 

94-75-7 

0.72 

10 

53-19-0 

0.023 

0.087 

72-64-8 

0.023 

0.087 

3424-82-6 

0.031 

0.087 

72-66-9 

0.031 

0.087 

789-02-6 

0.0039 

0087 

50-29-3 

0.0039 

0087 

53-70-3 

0055 

8.2 

192-6&-4 

0.061 

NA 

541-73-1 

0.036 

60 

95-60-1 

0088 

60 

106^6-7 

0.090 

6.0 

75-71-8 

0.23 

12 

75-34-3 

0.059 

6.0 

107-06-2 

0.21 

6.0 

75-35-^ 

0.025 

60 

156-60-5 

0.054 

30 

120-8^2 

0.044 

14 

87-65-0 

0.044 

14 

78-87-5 

085 

18 

0061-01-5 

0036 

18 

0061-02-6 

0.036 

18 

60-67-1 

0O17 

0.13 

84-66-2 

0.20 

28 

106-67-9 

0036 

14 

131-11-3 

0.047 

28 

84-74-2 

0.057 

28 

100-25-4 

0.32 

23 

534-62-1 

0.28 

160 

51-28-5 

0.12 

160 

Regulated  constituent — common  name 


2,4-Dinitrotoluene 

2,6-DinitfOtoluene 

Di-n-octyl  phttialate 

p-Dimethylaminoazotjenzene  

Di-n-propylnitrosamine , 

1,4-Dioxane 

Diphenylamine  (difficult  to  distinguish  from  diphenylnitrosamine) 
Diphenylnitrosamine  (difficutt  to  distinguish  from  diphenylamine) 

1 ,2-Diphenylhydrazine  

Disulfofon  

Endosulfan  I 

Endosulfan  II  

Endosulfan  sulfate  

Endrin 

Endfin  aldehyde 

Ethyl  acetate  ... 

Ethyl  cyanide  (Propanenitrile) 

Ethyl  t>en2ene  

Ethyl  ether 

bis(2-Ethylhexyl)  phthaiate  

Ethyl  methacryiate  

Ethylene  oxide  

Famphur 

Fluoranthene 

Fluorene 

Heptachlor 

Heptachlor  epoxide 

Hexachlorotjenzene  

Hexachlorobutadiene  

HexacNofocyclopentadiene 

HxCDDs  (All  Hexachlorodibenzo-p-dioxins)  

HxCDFs  (All  Hexachlofodibenzofurans) 

Hexachloroethane 

Hexachloropropylene  

Indeno  (1,2,3-c.d)  pyrene  

lodomethane 

IsotHJtyl  alcohol 

Isodnn  

Isosafrole  

Kepone  

Methacrylonitrile 

Methanol  

Methapyrilene  

Methoxychlor » 

3-Methylcholanthrene  

4,4-Methylene  bis(2-ctiloroaniline) 

Methylene  chloride 

Methyl  ethyl  ketone 

Methyl  isobutyl  ketone  

Methyl  methacryiate 

Methyl  methansulfonate 

Methyl  parathion  

Naphthalene 

2-Naphthylamine 

o-Nitroaniline  

p-Nitroanilme 

Nitrobenzene 

5-Nitro-o-toluidine  

o-Nitrophenol  

p-Nitrophenol  

N-Nitrosodiethylamine 

N-Nitrosodimethylamine 

N-Nitroso-di-rvtxitylamine  

N-Nitrosomethylethylamine  

N-Nitrosomorpholine  

N-Nitrosopipendine  

N-NitrosopyrrolkJine  

Parathion 

Total  PCBs  (sum  of  all  PCS  isomers,  or  all  Aroclors)  ».. 


Wastewater 

Nonwastewater  stand- 

CAS' No. 

standard.  Con- 

ard. Concentration  in 

centration  in 

mg/kg  ^  unless  noted 

mg/2 

as  "mg/l  TCLP" 

121-14-2 

0.32 

140 

606-20-2 

0.55 

28 

117-84-0 

0O17 

28 

60-11-7 

0.13 

NA 

621-64-7 

0.40 

14 

123-91-1 

NA 

170 

122-39-4 

0.92 

13 

86-30-6 

0.92 

13 

122-66-7 

0.087 

NA 

298-04-4 

0O17 

62 

939-98-8 

0.023 

0.066 

33213-6-5 

0.029 

0.13 

1-31-07-8 

0.029 

0.13 

72-20-8 

0.0028 

0.13 

7421-93-4 

0.025 

0.13 

141-78-6 

0.34 

33 

107-12-0 

0.24 

360 

100-41-4 

0.057 

10 

60-29-7 

0.12 

160 

117-81-7 

0.28 

28 

97-63-2 

0.14 

160 

75-21-8 

0.12 

NA 

52-85-7 

0O17 

15 

206-44-0 

0.068 

3.4 

86-73-7 

0.059 

3.4 

76-44-8 

0.0012 

0.066 

1024-57-3 

0O16 

0.066 

118-74-1 

0.055 

10 

87-68-3 

0.055 

5.6 

77-47-4 

0.057 

2.4 

NA 

0.000063 

OOOI 

NA 

0.000063 

0.001 

67-72-1 

0.055 

30 

1888-71-7 

0.035 

30 

193-39-5 

0.0055 

3.4 

74-88-^ 

0.19 

65 

78-83-1 

5.6 

170 

465-73-6 

0.021 

0.066 

120-58-1 

0.081 

2.6 

143-50-8 

0.0011 

0.13 

126-98-7 

0.24 

84 

67-56-1 

5.6 

0.75  mg/l  TCLP 

91-80-5 

0.081 

16 

72-43-5 

0.25 

0.18 

56-^9-5 

0.0055 

15 

101-14-4 

0.50 

30 

75-09-2 

0.089 

30 

78-93-3 

0.28 

36 

108-10-1 

0.14 

33 

80-62-6 

0.14 

160 

66-27-3 

0O18 

NA 

298-00-0 

0O14 

4.6 

91-20-3 

0.059 

5.6 

91-59-8 

0.52 

NA 

88-74-4 

0.27 

14 

100-01-6 

0.028 

28 

98-95-3 

0.068 

14 

99-55-8 

0.32 

28 

88-75-5 

0.028 

13 

100-02-7 

0.12 

29 

55-18-5 

0.40 

28 

62-75-9 

0.40 

2.3 

924-16-3 

0.40 

17 

10595-95-6 

0.40 

2.3 

59-89-2 

0.40 

2.3 

100-75-4 

0O13 

35 

930-55-2 

0O13 

35 

56-38-2 

0.014 

4.6 

1336-36-3 

0.10 

10                                 1 
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Regutaied  consatuent— coinmoo  name 


Pentachlofoben^ene  — - 

PeCDDs  (All  PentacMofOdibenzo-p-dk>xins) 
PeCDFs  (An  Pentacntoradit>eruolurans)  — 

Peniachkxoethane ~- 

Pentachlofonitroberuene  — 

Penfachlofopheno* — — 

Phenacetin  >«_. ...-.^-_ — . 

Phenanlfifene  .«_-.„ — >~> -~. 

Pheno(  -->-.. — .™.~ — 

Phorate  — ~— — 

Phthalic  acid  — 

Phttialtc  antiydnda  - — 

Pronamtde — ...^...„ — 

Pyrene — 

Pyndme  — 

Safrote — 

Silvex  (2.4,5-TP) — . 

2,4.5-T  (2,4,5-TncWocophenoxyacete  acid)  . 

1.2,4,5-Tetrachlofobemene _~ — -..— ~. 

TCDDs  (All  TetracNorodiberuo-p-<JK»(ins) 

TCDFs  (AM  Tetrachiorodiberuoturans) - 

1.1,1 .2-TetTachlofoethane _— ~-~. .. 

1,1 .22  Tetfachtofoethane ^ ~~„. _ 

TetracMofoethylene  ..^»™ ..^....-.....^ ~ -...- 

2.3,4,6-Tefrachlofopheno<  ..-.___ - ~. — - 

ToJuene  ...- ___...»> - 

Toxaphene  „ _..-^....~.^....~ 

BromofOfTTi  (TribfOfnomethane)  _ — - 

1 .2,4-Tnchlof otoeozene  ~ 

1,1.1  -Tnchkxoethane ___.~ _«.._« - ~ 

1 ,1 ,2-Tnchlofoettiane  ._.._-.__-™ ~.— - 

TrichlOfoethytene  .„.__ _ 

TrichloromonofluofOfnethane ^.....—...~- ^ 

2,4,5-TnchlorophenoJ — -, _.__ ; 

2,4,6-Trichlofopr>enol  _^._^. ~._ _...« 

1,2,3-Trichlofopfopane _.. — 

1,1 .2-TnchlofO-1 .2,2-trilluofoettiane  — 

tris-(2,3-Dibfonx)pfOpyl)  phosphate  

Vinyl  chloride  „ 

Xylenes-mixed  isomers  (sum  ol  o-,  m-.  arxl  p-xylene  concentraliofw) 

Antimony  _ _ 

Arsenic — - 

Banucn „ _ _._ _ 


Beryllium  ^ _ 

Cadmii>m _. 

Chromium  (Total) «. 

Cyanides  (Total)*  

Cyanides  (Amenable)^ 

Fluoride  _ 

Lead 

Mercury — Nonwastewaler  from  Retort 

Mercury — All  Others  

Nickel  - 

Selenium _ 

Silver ^ 

Sulfide _ 

Thalkum  

Vanadium _ 

Zinc* „ 


CAS'  No. 


608-93-5 

NA 

NA 

76-01-7 

82-68-8 

87-86-5 

62-44-2 

85-01-8 

108-95-2 

298-02-2 

100-21-0 

85-44-9 

23950-58-5 

129-00-0 

110-86-1 

94-59-7 

93-72-1 

93-76-5 

95-94-3 

NA 

NA 

630-20-6 

79-34-6 

127-18-^ 

58-90-2 

108-88-3 

8001-35-2 

75-25-2 

120-82-1 

71-55-6 

79-00-5 

79-01-6 

75-«9-^ 

95-95-^ 

88-06-2 

96-18-^ 

76-13-1 

126-72-7 

75-01-4 

1330-20-7 

7440-36-0 

7440-38-2 

7440-39-3 

7440-41-7 

7440-43-9 

7440-47-3 

67-12-6 

57-12-6 

16964-48-8 

7439-92-1 

7439-97-6 

7439-97-6 

7440-02-0 

7782-49-2 

7440-22-4 

8496-25-8 

7440-28-0 

7440-62-2 

7440-66-6 


Wastewater 

starxJard  Cor>- 

centration  in 


0.055 

0.000063 

0.000035 

0  055 

0.055 

0089 

0.081 

0.059 

0039 

0.021 

0.055 

0.055 

0.093 

0.067 

0014 

0.081 

0.72 

0.72 

0065 

0.000063 

0000063 

0.057 

0057 

0.056 

0.030 

0.080 

0.0095 

063 

0.065 

0054 

0.054 

0.054 

0.020 

0.18 

0.035 

085 

0.057 

0.11 

0.27 

032 

1.9 

1.4 

12 

082 

0.69 

277 

12 

0.86 
36 

069 
NA 

015 

398 

0.82 

0.43 
14 

1.4 

43 

2.61 


Nonwastewater  stand- 
ard CorKentration  in 
mg/Vg3  ui\tess  r>oted 
as  "mg/l  TCLP" 


6 Zinc  is  not  an  "undertying  hazardous  constrtuenr"  in  characteristic  wastes,  accordirw  to  the  definrtion  at  258.2(1) 
Note:  NA  means  not  applicable. 


10 

0.001 

0.001 

6.0 

4.8 

7.4 

16 

5.6 

6.2 

4.6 

28 

28 

1.5 

8.2 

16 

22 

7.9 

7.9 

14 

0  001 

o.oot 

6.0 

6.0 

60 

7.4 

10 

2.6 

15 

19 

6.0 

6.0 

6.0 

30 

7.4 

7.4 

30 

30 

0.10 

60 

30 

2.1  mgrt  TCLP 

5.0  mg/»  TCLP 

7.6  mgfS  TCLP 

0.014  mg^  TCLP 

019  mg/l  TCLP 

0  86  mg/l  TCLP 

590 

30 

NA 

0  37  mg/1  TCLP 

0.20  mgl  TCLP 

0  025  mg/l  TCLP 

5  0  mg,1  TCLP 

0.16  mg/I  TCLP 

0.30  mgn  TCLP 

NA 

0  078  mgn  TCLP 

0.23mg/|TaP 

5.3  mg/l  TCLP 


Appendix  IV  to  Part  268  [Revised] 

32.  Appendix  IV  to  part  268  is  revised 
to  read  as  follovi's: 

Appendix  TV'  to  Part  268— Wastes  Excluded 
From  l^b  Paries  I'nder  the  .Alternative 

Trpdfmpnl  Standards  of  §  268.42(c) 

Hazardous  waste  with  the  following  EPA 
Hazardous  Waste  Codes  may  not  be  placed  in 
lab  packs  under  the  alternative  lab  pack 
treatment  standards  of  §  268.42(c):  D009, 


F019,  K003,  K004,  K005,  K006,  K062,  K071, 
KlOO,  K106.  POlO,  POll,  P012,  P076,  P078. 
U134,U151. 

Appendix  V  to  Part  268  [Removed] 

33.  Appendix  V  to  part  268  is 
removed  and  reserved. 

Appendix  X  to  Part  268  [Added] 

34.  Appendix  X  to  part  268  is  added 
to  read  as  follows: 


Appendix  X  to  Part  268— Recordkeeping,  Notification,  and/or  Certification  Requirements 


Entity 


1.  Generator 


'  CAS  means  Chemical  AtKlract  Services.  When  ttie  waste  code  and/or  regulated  constituents  are  descnbed  as  a  combination  ol  a  chemical 
with  its  salts  arxl/or  esters,  the  CAS  number  is  given  for  the  parent  compourxJ  only. 

*  Concentration  standards  for  wastewaters  a/e  expressed  in  mg/l  are  based  on  analysis  of  composite  samples 

3  Except  for  Metals  (EP  or  TCLP)  and  Cyanides  (Total  and  Amenable)  the  nonwastewater  treatment  standards  expressed  as  a  concentration 
were  established,  in  part.  t)ased  upon  incinerafion  in  units  operated  tn  accordance  with  ttie  technical  requirements  of  40  CF  R  part  264,  subpart  O 
or  40  CFR  part  265,  subpart  O,  or  based  upon  comtxistion  m  Kiel  substitution  units  operating  in  accordarxre  with  applicabt*?  techntcat  leqijtrp 
ments.  A  facility  may  compfy  with  these  treatment  starxlards  according  to  pfuvisKXis  m  40  CFR  268.40(d)    Ml  concernrainxi  staixla/ds  to; 
nonwastewaters  are  t>ased  on  analysis  of  grab  samples. 

'*  Both  Cyanides  (Total)  and  Cyanides  (Amanebie)  for  nonwastewaters  are  to  be  analyzed  UBino  Method  90i0  or  9012,  found  m  "  i  est  Mettwds 
lor  Evaluating  SoW  Waste.  Physical/Chemical  Methods",  EPA  Putilication  SW-846,  as  irx»«pora»ed  by  reference  m  40  CFR  26ai  l,  wiin  a  ^.mt* 
pie  size  of  10  grants  arxl  a  distiilation  time  of  one  hour  arKi  15  mirujtes. 


Scenario 


A.  Waste  does  not  meet 
applicable  treatment 
standards  or  exceeds 
applicable  prohibition 
levels  (see 
§  268.7(a)(1)). 

B.  Waste  can  be  dis- 
posed of  without  fur- 
ther treatment  (meets 
applicable  treatment 
standards  or  does  rx)t 
exceed  prornUtion  lev- 
els upon  generation) 
(see  §268.7  (a)(2)). 


C.  Waste  is  subject  to 
exemption  from  a  pro- 
httxlion  on  me  type  of 
land  disposal  utilized 
(or  tfie  waste,  such  as 
a  case-by-case  exlen- 
SK)n  under  §268  5,  an 
exemption  under 

§268.6,  or  a  nation- 
wide capacity  variance 
(see  §  268.7(a)(3);. 

D  Waste  is  tieing  accu- 
mulated in  tanks  or 
containers  regulated 
under  40  CFR  262.34 
arxJ  ts  being  treated  in 
such  tanks  or  contain- 
ers to  meet  applicable 
treatment  standards 
(see  §  268.7(a)(4)). 

E.  Generator  is  manag- 
ing a  lab  pack  contairv 
ir>g  certain  wastes  and 
wishes  to  use  an  after- 
native  treatment  starxJ- 
a'd  (see  §  268.7(a)(8)). 


Frequency 


Each  shipment 


Each  shipment 


Recipient  of  notificatk>n 


Treatment  or  storage 

facility. 


Land  disposal  facility 


Each  shipment  .. 


Minimum  of  30 
days  prior  to 
treatment  activ- 
ity. 


Receiving  facility 


Each  shipment  .... 


EPA  Regional  Admin- 
istrator (or  des- 
ignated representa- 
tive) or  authonzed 
State.  Delivery  must 
be  venfied. 


Treatment  facility 


Recordkeeping,  notification,  and/or  cer- 
tification requirements 


Notk»  must  irxdude: 

•  EPA  hazardous  waste  number. 

•  CofKtituents  of  concem. 

•  Treatability  group. 

•  Manifest  number. 

•  Waste  analysis  data  (wtiere  avail- 
able). 

Notice  and  certification  statement  tfiat 
waste  HDeets  applicalale  treatment 
standards  or  app»icat)le  prohibrtion 
levels. 

Notice  must  irKlude: 

•  EPA  hazardous  waste  number. 

•  Constituents  of  concem. 

•  Treatability  group. 

•  Manifest  number. 

•Waste  analysis  data  (where  avail- 
able). 

Certificatk)n  statement  required  under 
§268.7(a)(2)(li)  that  waste  complies 
with  treatment  standards  and  prohtbe 
tions. 

(stotKe  must  include: 

•  Statement  that  waste  is  not  profub- 
ited  from  larxJ  disposal. 

•  EPA  hazardous  waste  number. 

•  Constituents  of  concem. 

•  TreatatMlity  group. 

•  Manifest  number. 

■  Waste  analysis  data  (where  avait- 
abte). 

•  Date  tt>e  waste  is  subject  to  ttie  pro- 
fitortions. 

Generator  must  develop,  keep  on-site, 
and  foHow  a  written  waste  analysis 
plan  descrit)ing  procedures  used  to 
compfy  with  ttie  treatment  standards. 

If  waste  is  shipped  off-srte,  generator 
also  must  con-ply  with  notification  re- 
quirement of  §  268.7(a)(2). 


Notice  in  accordance  with  § 268.7(a)(1), 
(a)(5),  and  (a)(6),  where  applicable. 

Certification  in  accordance  with 
§  268.7(a)(8). 


UMI 


-1 

aiOii     J.(irr..l  KtK;isler  /  Vol.  59.  No.  180  /  Monday.  Spptembor  19.  1994  / 

Rules  and  Regulations 

Appendix  X  to  Part  26&— Recordkeeping.  Notification. 

AND/OR  Certification  REOuiREf^^ENTS— Continued 

Entity 

Scenario 

Frequency 

Reciptent  of  notification 

Recordkeeping,  notificabon.  and/or  cer- 
tification requirements 

F  Smalt  quantity  genera- 

Initial  shipment  .... 

Treatment  facility  

Must  comply  with  applicable  rxitircatirvi 

tofs  with  tolling  agree- 

and    certification     requirements     in 

ments  (pursuant  to  40 

§268.7(a). 

CFR    262.20(e))    (see 

Generator  also  rrxist  retain  copy  of  the 

§  268.7(a)(9)). 

notification  and  certification  together 
with  tolling  agreement  orvsite  for  at 
least  3  years  after  termination  or  exp*- 
ration  of  agreement. 

G.  Generator  has  deter- 

N/A  

Generator's  file  

All  supporting  data  nrKist  be  retained  orv 

mined    waste    IS    re- 

site  in  generator's  fMes. 

sfncted    based    solely 

on   his   knowledge   o< 

the        waste        (see 

§  268.7(a)(5)). 

H   Generator  has  deter- 

rg/A „ _... 

Gerierator's  file  

All  waste  analysis  data  must  be  retained 
orvsite  in  generators  files 

nrMr>ed    waste    is    re- 

stricted based  on  test- 

ir^  waste  or  an  extract 

(see  §268  7(a)(5)) 

1    Generator  has  deter- 

One-tMTw  

Generator's  file  

Notice  of  generation  and  subsequent 

mir>ed   that   waste    is 

exclusion  from  the  definition  of  haz- 

excluded from  the  defi- 

ardous or  solid  waste,  or  exempbon 

nition  of  haiardous  or 

from  Subtitle  C  regulation,  arxj  infor- 

solid waste  or  exempt 

mation  regardir>g  the  disposition  of  tt>e 

from  Subtitle  C  regula- 

waste. 

tion  (see  §268.7(a)(6)). 

J   Generator  (or  treater) 

One-tjme  

EPA  Regional  Admin- 

Nobce rrKist  lrx:lude: 

claims  that  hazardous 

istrator  or  auttXKued 

•  Name  and  address  of  Subtitle  D  fa- 

detxis     IS      excluded 

State  Notification 

cility  receiving  treated  debns. 

from  the  definiton  of 

must  be  updated  as 

•  EPA  tiazardous  waste  numtier  and 

hazardous           waste 

necessary  under 

descnption  of  detxis  as  initially  gen- 

under        40         CFR 

§268. 7(d)(2). 

erated 

261.3(t)(l)             (see 

•  Technology  used  to  feat  the  debris 

§268. 7(d)). 

(Table  1  of  §268  45). 
Certification  and  recordkeeping  in  ac- 
cordance with  §  268.7(d)(3) 

K.  Generator  (or  treater) 

One  bme  

Generator's  (or  treat- 

IMobce  must  include: 

claims       that       char- 

er-s) files  and  EPA 

•  Name  and  address  of  Subbtle  D  fa- 

acteristic   wastes    are 

Regional  Adminis- 

cility receiving  the  waste 

no    longer    hazardous 

trator  or  auttx)nzed 

•  EPA  fiazardous  waste  number  and 

(see  §268  9(d)) 

State  Notification 
must  tie  updated  as 
necessary  under 
§  268.9(d). 

descnption  of  waste  as  imbally  gen- 
erated. 

•  Treatability  group 

•  Underfying  hazardous  constituents. 
Certification       in       accordance       with 

§268  9(d)(2). 

L.   Other   recordVeeping 
requirements          (see 

NA        

Generator's  file  ..- 

Generator  must  retain  a  copy  of  all  no- 
hces.    certifications,    demonstrations. 

§268. 7(a)(7)) 

waste  ar^alysis  data,  and  other  docu- 
mentabon      produced      pursuant     to 
§268  7  orvsite  for  at  least  5  years 
from  ttie  date  that  the  waste  was  last 
sent  to  on-site  or  otf-site  treatment, 
storage,   or  disposal    This  period  is 
automatically    extended    dunng    en- 
forcement actions  or  as  requested  by 
the  Administrator. 

II. 

Trsatment  Facility   

A    Waste  shipped  from 
treatment     facility     to 
larxl    disposal    facility 
(see         §268  7(b)(4). 
(b)(5)). 

Each  shipment     . 

Land  disposal  tadbry 

Nobce  must  irKlude; 

•  EPA  fuuardous  waste  number. 

•  Consbtuents  of  corKern 

•  Treatatxiity  group. 

•  Manifest  number. 

•  Waste  analysis  data  (where  aval^ 
able) 

Applicable   certification,    in   accordance 
with  §268.7(b)(5)(i).  (ii)  or  (iii).  stabng 
ttiat  tt>e  waste  or  treatment  residue 
tias  tieen  treated  in  compliance  with 
appiicatite   teatment   standards   and 
prohibitioris. 
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Entity 


Scenario 


III.  Land  Disposal  Facility 


B.  Waste  treatment  resh 

due  from  a  treatment 
or  storage  facility  will 
t>e  further  managed  at 
a  different  treatment  or 
storage  facility  (see 
§  268.7(b)(6)). 

C.  Where  wastes  are  re- 
cyciaWe  materials 
used  in  a  manner  con- 
stituting disposal  sut>- 
)ect  to  §  266  20(b)  (see 
§  268.7(b)(7)). 


A.  Wastes  accepted  by 
land  disposal  facility 
(see  §  268.7(c)). 


Frequency 


Each  shipment 


Recipient  of  nobfication 


Receivtrig  faciWy 


Recordkeeping,  notification,  and/or  cer- 
trticabon  requirements 


Each  shipment 


N/A 


Regional  Administrator 
(or  delegated  rep- 
resentative). 


NJA 


Treatment,  storage,  or  disposal  facility 
rrxet  comply  with  all  nobce  and  certifv 
cabon  requirements  applicatJte  to  gen- 
erators. 


Ho  notification  to  receivir^  faaltty  re- 
quired pursuant  to  § 268.7(b)(4). 

Certification  as  descnbed  in 
§  268.7(b)(5)  and  nobce  with  tnforma- 
bon  hsted  in  §  268.7(b)(4).  except 
manifest  number. 

Recycling  facility  must  keep  records  of 
the  name  and  location  of  each  entity 
receiving  hazardous  waste-denved 
products 

Maintain  copies  of  nobce  and  certifv 
cabor^  specified  in  §  268.7(a)  and  (b). 


Certification  Statements 

A.  I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  through  analysis  and  testing 
or  through  knowledge  of  the  waste  to  support 
this  certification  that  the  waste  complies 
with  the  treatment  standards  specified  in  40 
CFR  part  268,  subpart  D  and  all  applicable 
prohibitions  set  forth  in  40  CFR  268.32  or 
RCRA  section  3004(d).  1  believe  that  the 
information  I  submitted  is  true,  accurate  and 
complete.  I  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  fine 
and  imprisonment.  (§268.7(a)(2){ii)) 

B.  I  certify  under  penalty  of  law  that  I 
personally  have  examined  and  am  familiar 
with  the  waste  and  that  the  lab  pack  does  not 
contain  any  wastes  identified  at 

§  268.42(c)(2).  I  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  fine 
or  imprisonment.  (§  268.7(a)(8)) 

C  I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  treatment  technology  and  operation  of  the 
treatment  process  used  to  support  this 
certification  and  that,  based  on  my  inquiry  of 
those  individuals  immediately  responsible 
for  obtaining  this  information,  I  believe  that 
the  treatment  process  has  been  operated  and 
maintained  properly  so  as  to  comply  with  the 
performance  levels  specified  in  40  CFR  part 
268,  subpart  D,  and  all  applicable 
prohibitions  set  forth  in  40  CFR  268.32  or 
RCRA  section  3004(d)  without  impermissible 
dilution  of  the  prohibited  waste.  I  am  aware 


that  there  are  significant  penalties  for 
submitting  a  false  certification,  including  the 
possibility  of  fine  and  imprisonment. 
(§268.7(b)(5)(i)^ 

D.  I  certify  under  penalty  of  law  that  the 
waste  has  been  treated  in  accordance  with 
the  requirements  of  40  CFR  268  42. 1  am 
aware  that  there  are  significant  penalties  for 
submitting  a  false  certification,  including  the 
possibility  of  fine  and  imprisonment. 
(§268.7(b)(5)(ii)) 

E.  I  certify  under  penalty  of  law  that  I  have 
personally  examined  and  am  familiar  with 
the  treatment  technology  and  operation  of  the 
treatment  process  used  to  support  this 
certification  and  that,  based  on  my  inquiry  of 
those  individuals  immediately  responsible 
for  obtaining  this  information.  1  believe  that 
the  nonwastewater  organic  constituents  have 
been  treated  by  incineration  in  units  operated 
in  accordance  with  40  CFR  part  264,  subpart 

0  or  40  CFR  part  265,  subpart  O,  or  by 
combustion  in  fuel  substitution  units 
operating  in  accordance  with  applicable 
technical  requirements,  and  I  have  been 
unable  to  detect  the  nonwastewater  organic 
constituents,  despite  having  used  best  good 
faith  efforts  to  analyze  for  such  constituents. 

1  am  aware  that  there  are  significant  penalties 
for  submitting  a  false  certification,  including 
the  possibility  of  fine  and  imprisonment. 
(§268.7(b)(5)iiii)) 

F.  I  certify  under  penalty  of  law  that  the 
waste  has  been  treated  in  accordance  with 
the  requirements  of  40  CFR  268.40  to  remove 
the  hazardous  characteristic.  This 
decharacterized  waste  contains  underlying 
hazardous  constituents  that  require  further 


treatment  to  meet  universal  treatment 
standards.  1  am  aware  that  there  are 
significant  penalties  for  submitting  a  false 
certification,  including  the  possibility  of  fine 
and  imprisonment  (§268.7(b)(5)(iv)) 

G.  1  certify  under  penalty  of  law  that  the 
debris  have  heea  treated  in  accordance  with 
the  requirements  of  40  CFR  268.45.  am  aware 
that  there  are  significant  penalties  for  making 
a  false  certification,  including  the  possibility 
of  fine  and  imprisonment.  (§268.7(d)(3)(iii)) 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

35.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9602;  33  U.S.C.  1321 

and  1361. 

Subpart  A — Requirements  tor  Final 
Authorization 

36.  Section  271. l(j)  is  amended  by 
adding  the  following  entries  to  Table  1 
in  chronological  order  by  date  of 
publication  in  the  Federal  Register,  and 
by  adding  the  following  entries  to  Table 
2  in  chronological  order  by  effective 
date  in  the  Federal  Register: 

§271.1  Purpose  and  scope. 

*         *         •         •         * 


Table  1  .—Regulations  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgabon  date 


Title  of  regulation 


Federal  Register  reference 


Effective  date 


September  19,  1994 


Land  Disposal  Restrictions  Phase  II— Universal  Treatment 
Standards,  and  Treatment  Standards  for  Organic  Toxicity 
Charactenstic  Wastes  and  Newly  Listed  Wastes*  in 
§268.38. 


[Insert  FR  page  numbers) December  19,  1994. 


in      1  rknji     /    D..1r 
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Promuigation  date 


Title  o<  re^jlation 


Federal  Registef  reference 


Effective  date 


*  The  foltowng  portions  of  this  rute  are  not  HSWA  regulatjons:  §§  260  30.  260.31 .  261 .2. 

Table  2.— Self-Implementing  Provisions  of  the  Solid  Waste  Amendments  of  1984 


Effective  date 


SetfHmptementing  provisioo 


RCRA  citation 


Federal  Register  ref- 
erence 


Decerrtwr  19,  1994     ProhOrtion  on  tend  disposal  o»  r»ew»y  Usted  and  identified    3004(g)(4)(C)  and  3004(m)  Sepleniber  19,  1994. 

wastes.  59  FR  (insert  page 

numbers]. 
September  19,  1995     EstaWtshment  of  treatment  standards  for  D001  arxJ  D012-     3004(m)  ..„ „ Do. 

D01 7  wastes  injected  mto  nonha/ardotis  deep  wells 
September  19.  1996     Prohitntion  on  land  disposal  of  radwacbve  waste  mixed  with     3004(g)(4)(C)  and  3004(m)  Do. 

the  r>ewty  listed  or  identified  wastes,  including  soH  and 

debns 


Monday 
September  19,  1994 


IFR  Doc.  94-22493  Filed  »-16-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Intormation  Administration 

[Docket  No  9409SS-4255] 

Inquiry  on  Universal  Service  and  Op>en 
Access  Issues 

AGENCV:  National  Telecommunications 

and  Information  Administration  (NTIA). 

Commerce. 

ACTION:  Notice  of  inquiry;  request  for 

comments. 

summary:  NTIA  is  conducting  a 
comprehensive  review  of  universal 
service  and  open  access  issues  in 
communications.  NTIA  requests  public 
comment  relevant  to  such  a  review. 
After  analyzing  the  comments,  NTIA 
may  issue  a  report,  a  series  of  short 
analyses,  and/or  make 
recommendations  to  the 
Administration's  Information 
Infrastructure  Task  Force,  the  Federal 
Communications  Commission,  and  to 
Congress. 

DATES:  The  public  should  file  comments 
on  or  before  Decemlwr  14.  1994  to 
receive  full  consideration. 
ADDRESSES:  Please  send  comments 
(sevon  copies  plus  one  copy  on  diskette, 
preferably  WordPerfect  or  bOS 
compatible)  to  the  Office  of  Policy 
Analysis  and  Development.  NTIA.  U.S. 
Department  of  Commerce.  14th  St.  and 
Constitution  Ave..  N.W..  Room  4725. 
Washington.  DC.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  McConnaughey  or  Cynthia  Nila. 
Office  of  Policy  Analysis  and 
Development.  (202)  482-1880. 

SUPPLEMENTARY  INFORMATION: 

Authority:  National  Tuiecommunicatlons 
and  Information  Administration  Organization 
Act  of  1992.  Public  Law  102-538. 106  Stat. 
3533  (1992)  (codded  at  47  U.S.C  901  et  seq) 

I.  Introduction' 

1.  The  United  States  has  a  long- 
standing commitment  to  the 


UMI 


'  This  Notice  of  Inquiry  (Nolicf  1  and  other  related 
documents  are  also  available  in  electronic  form  on 
the  NTIA  Bulletin  Board  at  (202)  482-1149.  Pleas« 
Mt  your  communications  parameters  to  No  parity. 
a  data  bits,  and  1  stop  bit  (N.8.11  Commenlers  are 
encouraged  to  Tile  their  comments  electronically  at 
the  same  number. 

'  The  concept  was  first  articulated  by  Theodore 
Vail.  President  of  AT»T.  in  1907.  although  his 
concept  of  universal  service  was  quite  distinct  from 
modern  notions  of  what  that  term  moans.  Sre 
Milton  Mueller.  Universal  Service  in  Telephone 
History.  17  Tel.  Pol.  352,  353.  358-358  (1993). 

'Section  1  authorizes  the  Federal 
Conununlcation  Commission  (FCC)  to  regulate 
Interstate  and  foreign  communications  "so  as  to 
make  available,  so  far  as  possible,  to  all  the  peopir 
of  the  United  State*  a  rapid.  efTicient,  Nation-wide. 


achievement  of  "universal  service" — 
widespread  availability  of  "basic" 
telephone  service  at  affordable  rates. 
First  articulated  in  the  early  twentieth 
century.^  universal  service  haa  since 
been  adopted  by  Federal  and  State 
regulators  as  one  of  the  core  objectives 
of  U.S.  telecommunications  policy.  For 
example,  it  was  incorporated  in  general 
terms  in  Section  1  of  the 
Communications  Act  of  1934.*  More 
importantly,  many  of  the  major 
regulatory  reforms  that  have  been 
considered  over  the  past  several 
decades — most  notably  decisions 
concerning  whether  and  under  what 
conditions  to  allow  competition  in 
telecommunications  service  and 
equipment  markets — have  been 
evaluated,  at  least  in  part,  in  terms  of 
their  possible  impact  on  universal 
service. 

2.  Historically,  universal  service  has 
meant  widespread  access  to  voice-grade 
telephone  service,  commonly  referred  to 
as  "plain  old  telephone  service" 
(POTS).  The  fundamental  objective  has 
been  to  give  all  Americans  an 
opportunity  to  pick  up  the  telephone 
and,  at  a  reasonable  cost,  have  a  voice 
conversation  with  anyone  else  in  the 
country  or,  increasingly,  the  world.  In 
recent  years,  however,  many  have 
questioned  whether  traditional  notions 
of  universal  service  are  adequate  to  meet 
the  needs  of  the  American  people,  now 
and  in  the  21st  centur>'. 

3.  This  reassessment  is  prompted  by 
two  principal  developments.  First  is  the 
emergence  of  information  as  a  vital 
economic  resource  and  source  of 
individual  empowerment.  In  1991,  U.S. 
companies  for  the  first  time  spent  more 
money  on  computer  and 
communications  equipment  than  on 
industrial,  mining,  farm  and 
manufacturing  machinery — dramatic 
evidence  of  the  nation's  transition  from 
the  Industrial  Age  to  the  Information 
Age.*  Increasingly,  the  ability  of  U.S. 
businesses  to  remain  competitive  in  a 
global  marketplace  and  to  create 
challenging  high-paying  jobs  hinges  on 
their  proficiency  in  creating, 
manipulating,  managing,  and  using 
information.  Similarly,  an  individual's 
ability  to  acquire,  develop,  and  sustain 


and  world-wide  wire  and  radio  communication 
service  with  adequate  bcilities  at  reasonable 
charges."  47  U.S.C  151  (1988). 
Telecommunications  reform  legislation  pending  in 
both  Houses  of  Congress  would  make  preservation 
and  advancement  of  universal  service  an  explicit 
goal  of  US.  policy.  Se«S.  1822.  the 
Communications  Act  of  1934, 103d  Cong  ,  2d  SeM. 
Sections  101.  102  (1994):  H.R.  3626.  the  Antitrust 
and  Communications  Reform  Act  of  1994. 103d 
Cong.,  2d  Sess.  §301  (1994). 

*  See  Thomas  Stewart.  The  Information  Age  in 
Charts.  Fortune.  Apr.  4.  1994.  at  75. 


marketable  job  skills — and.  indeed,  to  be 
an  informed,  productive  participant  in 
American  society — will  depend  on  how 
well  he  or  she  can  access,  analyze,  and 
assimilate  information. 

4.  Second,  technological  changes — 
particularly  the  convergence  of 
computers  and  communications  and  the 
deployment  of  high  capacity,  digital 
transmission  facilities — promise  to 
make  telecommunications  networks  the 
highways  of  the  Information  Age,  the 
principal  means  by  which  individuals 
and  businesses  access  and  distribute 
essential  information  resources.  In  this 
environment,  it  may  be  anachronistic  to 
continue  speaking  of  universal  service 
in  terms  of  voice  telephone  service. 
Accordingly,  consensus  is  growing  that 
there  is  a  need  to  redefine  that  concept 
to  meet  the  demands  of  a  new  age. 

5.  Reform  of  universal  service  policies 
would  be  necessary  even  if  there  were 
no  redefinition  issue.  As  described  more 
fully  below,  many  experts  agree  that 
current  pricing  policies  for  voice 
telephone  service  are  characterized  by 
extensive  subsidies  between  and  among 
services,  although  the  extent  of  those 
subsidies  remains  a  matter  of 
considerable  dispute.*  In  other  words, 
certain  services  (e.g..  long  distance, 
business  service)  have  been  overpriced 
to  maintain  low  cost  residential  voice 
service.  Whether  or  not  that  pricing 
structure  was  ever  desirable  as  a  matter 
of  policy.*  it  could  be  sustained  only  in 
a  market  environment  characterized  by 
monopoly  provision  of  telephone 
service. 

6.  That  environment  is  rapidly 
becoming  a  thing  of  the  past. 
Competition  is  the  norm  in  many 
telecommimications  ser\'ices  and 
equipment  markets;  it  is  growing 
rapidly  in  the  rest.  Competition  drives 
prices  toward  the  costs  of  providing 
those  ser\'ices  and,  in  so  doing, 
undermines  traditional  pricing 
structures  that  incorporate  inter-service 
subsidies.  As  a  result,  even  though 
competition  is  not  inimical  to  universal 
service  goals.'  its  emergence  and 
expansion  is  forcing  a  re-examination  of 
traditional  universal  service  funding 
policies  as  surely  as  technological 
change  and  the  emergence  of  the 
Information  Age  are  prompting  changes 
in  the  way  universal  service  is  defined. 


'  See  infra  Section  FV. 

"Several  economists  have  estimated  that  the 
welfare  losses  associated  with  the  existing  subsidy 
structure  can  be  measured  in  the  billions  of  dollars 
annually.  See,  eg.,  lames Griffln,  The  Welfare 
Implications  of  Externalities  and  Price  Elasticities 
for  Telecommunications  Pricing.  64  Rev.  Econ.  & 
Sut.  59  (1982):  Lewis  Perl.  Welfare  Cams  from 
Cost  Based  Telephone  Pricing  []une  19,  1986) 
(unpublished  paper). 

'  See  infra  Section  0. 


The  challenge  for  government  and 
service  providers  alike  is  to  find  a  new 
funding  scheme  that  is  compatible  with 
and  sustainable  in  a  competitive  market 
environment. 

7.  The  National  Telecommunications 
and  hiformation  Administration  (NTIA) 
is  issuing  this  Notice  to  gather  public 
comment  on  these  important  issues.  The 
Clinton  Administration  (the 
Administration)  has  stated  a 
commitment  to  extending  the  concept  of 
universal  service  to  ensure  that 
information  resources  are  available  to 
all  at  affordable  rates.^  This  policy  is  a 
matter  of  fundamental  fairness;  if 
information  means  empowerment,  the 
United  States  "cannot  accept  a  division 
of  our  people  among 
telecommunications  "haves'  and  'have- 
nots.'"  « 

8.  This  Notice  represents  another 
stage  in  NTlA's  continuing  investigation 
of  universal  service  issues.'"  Since 
December  1993,  NTIA  has  conducted 
field  hearings  in  five  locations  across 
the  country  to  gather  information  on 
those  issues."  This  Notice  has  been 
shaped  by  what  the  agency  has  learned 
over  the  course  of  those  hearings.  The 
Notice  also  seeks  to  supplement  the 
record  developed  at  those  hearings  on 
the  many  questions  subsumed  within 
the  concept  of  universal  service.  At  the 
end  of  this  process,  NTIA  will  work  to 
develop  a  concept  of  universal  service 
that  fits  the  challenges  and 
opportunities  of  the  Information  Age.  As 
importantly,  NTIA  intends  to  identify 
mechanisms  that  can  fund  an  expanded 


•  The  National  Information  Infrastructure: 
Agenda  for  Action  58  Fed.  Reg.  49,025.  at  49.028 
(1993)  {Agenda  for  Action]. 

'Id. 

"•The  Administration's  activities  relating  to 
universal  service  are  one  facet  of  a  comprehensive 
National  Intormation  Infrastructure  (Nil)  initiative. 
The  Administration  has  established  an  Interagency 
Information  Infrastructure  Task  Force  (DTF), 
chaired  by  the  Secretary  of  Commerce,  to  address 
the  many  issues  relating  to  deployment  of  the  IMU. 
The  DTF  operates  through  a  number  of 
subcommittees  and  working  groups,  and  with  the 
assistance  of  a  public/private  sector  Advisory 
Council.  For  further  information  on  the  ITTF  and 
related  organizations,  see  The  Nil  Field  Hearings  on 
t'n/versoy  Servjce  and  Open  Access:  America 
Speaks  Out  1-2  (Sept.  1944)  (Report  of  the 
Telecommunications  Policy  Committee  of  the 
Information  Infrastructure  Task  Force)  (Nfl  Field 
Hearings). 

' '  Hearings  were  held  in  Albuquerque,  New 
Mexico  (December):  South  Central  Los  Angeles 
(February):  Raleigh-Durham.  fMorth  Carolina  (April); 
Sunnyvale.  California  (May);  and  Indianapolis. 
Indiana  ()uly).  At  each  hearing,  NTIA  received 
testimony  from  public  interest  groups,  state  and 
local  governments,  labor,  industry,  and  academia. 
Summaries  of  each  of  the  hearings  are  on  the  on- 
line NTIA  Bulletin  Board.  See  not  1  for  access 
information.  In  this  Notice,  we  also  request 
comment  on  how  best  to  continue  and  expand  these 
public  outreach  activities. 


version  of  universal  service  in  a 
competitive  market  environment. 

9.  Finally,  we  also  seek  comment  on 
another  issue  related  to  the  policies 
underlying  universal  service — "open 
access."  If,  as  noted  above,  information 
is  of  increasing  importance  to 
businesses  and  individuals  alike,  and  if 
competition  among  service  providers  is 
likely  to  be  the  norm  in  the  future, 
ensiuing  universal  service  for 
consumers  is  only  part  of  the  equation. 
Steps  must  also  be  taken  to  afford 
information  providers  access  to 
consumers  and  vice  versa.  Accordingly, 
the  Administration  is  also  committed  to 
ensuring  that  telecommunications 
facilities  and  networks  are  sufficiently 
"open"  so  that  all  information  providers 
can  transmit  their  wares  to  consumers 
across  those  facilities  reliably, 
efficiently,  and  seamlessly,  without 
compromising  the  integrity  or  security 
of  the  information  dehvered.'^  NTIA 
therefore  requests  comment  on  a  variety 
of  questions  relating  to  the  meaning  and 
implementation  of  open  access. 

10.  Section  II  of  the  Notice  considers 
the  impact  of  competition  on  imiversal 
service  goals.  Section  III.  A  of  the  Notice 
addresses  current  universal  service 
policies  and  solicits  comment  on  the 
degree  to  which  the  nation  has  achieved 
the  goal  of  providing  basic  voice 
telephone  service  to  all  Americans. 
Section  III.B  considers  the  issue  of 
redefining  the  traditional  concept  of 
universal  service  and  determining  what 
services  or  fimctions  should  be  included 
in  an  expanded  definition  of  universal 
service.  Section  IV  focuses  on 
mechanisms  for  funding  universal 
service  in  an  increasingly  competitive 
market  environment.  Section  V  focuses 
on  the  role  of  the  Federal  and  State 
governments  in  determining  universal 
service  policies.  Finally,  Section  VI 
requests  comment  on  the  definition  and 
implementation  of  open  access. 

II.  Competition  and  Universal  Service 

11.  The  Federal  government  and 
many  States  have  made  a  fundamental 
commitment  to  introducing  and 
expanding  competition  in 
telecommunications  markets.  The 
benefits  of  that  commitment  are 
increasingly  apparent  and  show  no 
signs  of  diminishing.  There  is  also  some 
concern,  however,  about  the  effects  of 
competition  on  universal  service.  While 
those  concerns  merit  attention,  there  is 
much  evidence  to  suggest  that 


competition  and  universal  service  are 
not  incompatible  goals.  Market  rivalry 
both  drives  prices  towards  underlying 
costs  and  reduces  imderlying  costs  by 
forcing  competing  firms  to  operate  more 
efficiently.  Competition  thus  tends  to 
reduce  prices  for  goods  and  services, 
making  them  more  affordable  for  more 
consimiers  and  ultimately  reducing  the 
need  for  subsidies.  At  the  same  time, 
competition  also  increases  the  range  of 
services  and  products  available  to 
consumers  and,  potentially,  their 
geographic  reach  as  well,  further 
promoting  universal  service  goals. 

12.  The  potential  effects  of 
competition  on  rates  and  consumer 
choice  can  be  gleaned  from  the  recent 
history  of  the  long  distance  and  CPE 
markets  in  the  United  States.  Prior  to 
the  break-up  of  the  Bell  System  in  1984, 
most  of  the  United  States  was  served  by 
a  single  long  distance  network  operated 
by  AT&T.  Today,  after  a  decade  of 
government  efforts  to  facihtate  entry  in 
the  long  distance  market,  there  are  more 
than  500  long  distance  carriers  in  the 
United  States,  offering  a  wnde,  ever- 
changing  array  of  services  and  pricing 
options.  13  Due  in  part  to  this  active 
rivalry  among  firms,  long  distance  rates 
have  declined  more  than  sixty  percent 
since  1984  by  some  estimations,  making 
long  distance  calling  more  affordable  for 
more  Americans. '  ♦ 

13.  Similarly,  when  the  Bell  System 
controlled  the  CPE  market,  customers 
could  lease  (but  not  buy)  any  telephone 
they  wanted,  so  long  as  it  was  a  black 
instrument  that  delivered  unadorned 
voice  service.  Today,  customers  can 
choose  their  phones  from  a  vnde  variety 
of  colors,  sizes,  shapes,  and  designs. 
Modem  telephones  also  include  a 
variety  of  features  (e.g.,  speed  dialing, 
re-dial,  memory  programming)  that 
greatly  increase  usefulness  of  that 
equipment  for  many  customers.  In 
addition,  its  cost  has  declined 


'*  Agendo  for  Action,  supra  note  8,  at  49.027. 
49.029.  Open  access  may  also  permit  users 
themselves  to  develop  new  services  and 
applications  or  to  exchange  information  among 
themselves,  without  waiting  for  services  to  be 
offered  by  conunercial  providers.  Id  at  49.029. 


"Industry  Analysis  Division.  Common  Carrier 
Bureau.  Federal  Communications  Commission. 
Trends  in  Telephone  Service,  at  31  (May  1994) 
{Telephone  Trends).  AT4T  now  captures  less  than 
60  percent  of  all  long  distance  revenues.  Industry 
Analysis  Division,  Common  Carrier  Bureau.  Federal 
Communications  Commission.  Long  Distance 
Market  Shares— Fourth  Quarter,  2993  Table  6  {Apr. 
1994). 

'*See,  eg.  Letter  from  GeraW  )  Kovach,  Md,  to 
Clarence  L.  Ir%'ing.  Jr..  NTTA.  Attechment  1  at  1 
(June  9. 1994)  (long  distance  rates,  adjusted  for 
inflation,  have  declined  66%  since  1985).  As  a 
result  of  the  sharp  decline  in  long  distarKe  rates, 
long  distance  calling  has  surged  in  recent  years, 
especially  relative  to  local  calling.  Toll  calls 
(measured  in  minutes  of  use)  comprised  26.6% 
percent  of  all  calls  in  1992.  as  compared  to  19.9% 
in  1984.  Telephone  Trends,  supra  note  13.  at  25  anil 
Table  16. 
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considerably  in  the  last  decade  (as  much 
as  50  percent  in  "real"  terms).'* 

14.  The  impact  of  competition  on 
universal  service  can  be  examined  more 
directly  by  reviewing  the  development 
of  local  telephone  service  after 
expiration  of  the  original  Bell  telephone 
patents  in  1893/94  unleashed  a  twenty- 
five  year  period  of  competition  in  the 
provision  of  local  telephone  service. *• 
In  1895,  after  nineteen  years  of  the  Bell 
System  patent  monopoly,  there  were 
only  251,994  telephones  in  the  United 
States,  or  one  telephone  for  every  276  of 
the  nation's  69.5  million  people.  By 
1920.  at  the  close  of  the  competitive  era, 
there  were  some  13  4  million  telephones 
in  the  United  States,  or  one  telephone 
for  everv  eight  of  the  nation's  105.7 
million  people. '^  Moreover,  fifty-five 
percent  of  all  telephone  subscribers 
ware  residential  customers,  as  compared 
to  only  ten  percent  in  1895. 

15.  We  seek  comment  on  the 
relationship  between  competition  and 
universal  service.  Will  competition  help 
make  new  advanced 
telecommunications  services  more 
readily  available  across  the  nation  and 
thereby  reduce  the  need  for  universal 
service  regulation?  Some  argue  that  the 
universal  service  rationale  is  based  on 
the  premise  that  the  market  alone 
caimot  uniformly  guarantee  provision  of 
telecommunications  and  services.  They 
believe  that  depending  on  the  market  to 
provide  advanced  services  may 
seriously  impede  access  by  important 
segments  of  society  to  those  services, 
particularly  if  the  offerings  are  not 
conmiercially  viable  in  certam  areas.** 
Consumer  and  civil  rights  groups,  in 
particular,  raise  the  specter  of 
"electronic  redlining."  in  which  low 
income  and  minority  neighborhoods  are 
"systematically  underrepresented  "  in 
the  deployment  of  advanced  services,  as 
has  been  alleged  with  respect  to  various 
local  telephone  comi}anies'  video 
dialtone  networks.'* 


UMI 


■>  See  Nalioful  Telacommunicatioo*  and 
Information  Admlnlatration.  U.S.  Dep'l  of 
Commerce.  NTIA  Special  Publication  01-26  The 
NTIA  Utfmttructurr  Report:  TetecommunKottons  in 
the  Age  of  Information  204-205  and  n.  707  (1991 1 
(Infrastructure  Report] 

>*The  following  dUcusaton  is  taiutn  from 
Mueller,  fupni  note  2.  at  3Se-3&a.  360-361. 

"in  189S.  the  number  of  telephone*  in  the 
United  State*  was  growing  by  Ave  pemnt  annually. 
U  at  356.  At  that  rate,  the  nation  would  hav*  bad 
fpwer  than  one  million  telephones  by  1920. 

■■Raymond  Lawton,  Aaaociale  Director  of  The 
National  Regulatory  Research  Inatitute.  pointed  out 
in  his  testimony  at  lbs  Indianapolis  field  hearings 
that  in  an  unreguLnied  market,  services  are  provided 
10  rural/r**idenli«iyiow  income  service  recipients 
last  because  service  to  them  is  often  more  expensive 
and  they  are  most  often  unable  to  pay.  See  Lanvton 
Comraanla.  p.  2. 

"See Center  for  Media  Education.  Consumer 
Federelion  of  America,  et  ai.  "Information 


16.  To  what  extent  is  "electronic 
redlining"  occurring  or  likely  to  occur. 
i.e.,  the  calculated  exclusion  of  a 
geographic  area  from  deployment  of 
advanced  telecommunications 
capabilities  or  services  on  the  basis  of 
income,  ethnicity,  race,  or  disabihty? 
What  weight  should  be  assigned  to 
those  arguments  that  identify  economic 
reasons  for  serving  certain  areas  on  a 
less  timely  basis  than  others? 

17.  Various  proposals  address  the 
concern  that  a  marketplace-driven 
definition  of  universal  ser\'ice  may  not 
bring  comparable  services  to  all 
segments  of  the  population  or  to  all 
areas  of  the  country  at  the  same  rate. 
One  proposal,  for  example,  is  for 
government  to  require  firms  to  provide 
services  to  community  centers,  such  as 
schools  and  libraries,  at  the  same  time 
that  such  services  are  first  provided  to 
businesses  and  residences.  The 
proponents  of  this  approach  claim  that 
focusing  on  providing  service  to  such 
centralized  points  within  a  community, 
as  a  transitional  mechanism,  could 
make  desirable  services  more  widely 
available  without  incurring  the  risks 
and  costs  of  mandating  universal 
provision  of  uneconomical  or  unwanted 
services.^  We  request  comment  on  this 
approach.  In  particular,  do  such  public 
institutions  have  the  facilities,  funds, 
and  hours  of  operation  to  afford 
individuals,  especially  the  young,  a  full 
and  fair  opportunity  to  explore  the 
highways  of  the  Information  Age?  If  not, 
what  mechanisms  could  be  explored  for 
providing  such  resources? 

18.  We  also  seek  comment  on  the 
possible  effects  of  competition  on  the 
achievement  of  universal  service  goals 
in  rural  areas.  Some  argue  that 
competition  in  such  areas  is  not  only 
unsustainable,  but  potentially 
destructive  to  universal  service  goals.** 


Superhighway"  Could  Bypass  Low  Irtcome  and 
Minonty  Communities,  (released  May  23.  1994)  and 
asaocialed  petitions  Tiled  with  the  FCC  on  the  same 
date.  Under  the  FCC'a  "video  dialtone"  rules,  a 
local  telephone  company  can  construct,  operate, 
and  maintain  a  transport  facility  within  its  local 
service  are*,  leasing  channel  capacity  to  unafTiliated 
programmers  on  a  common  carrier  basis.  See 
Telephone  Company-Cable  Television  Cross- 
Ownership  Rules.  Sections  S3  54-63. M.  Second 
Report  and  Order.  Recommendation  to  Congrea*. 
and  Second  Further  Notice  of  Proposed 
Rulemaking.  7  FCC  Red  S781  (1992). 

'"See.  eg.  Comments  of  Carlo*  Atencio. 
Chslrman.  New  Mexico  Educational  Technology 
Coordination  Council  at  the  Lot  Alamos  National 
l^boratoriaa.  New  Mexico  Hearing  (Dec  16.  1903) 

'<  See.  eg..  )ohn  Paazar  and  Steven  Wildman, 
Competition  in  the  Local  Exchange:  Appropriate 
Policies  to  Maintain  Unnrrsal  Service  in  Rural 
/Imu  (undated,  unpublished  paper)  (Panzer  and 
Wildman).  To  gather  a  more  complete  picture  of 
market  conditions  in  rural  areas,  we  request  the 
following  data  from  rural  telephone  companies 
(although  additional  information  would  be 


On  the  other  hand,  competition  may 
spur  the  introduction  or  expansion  of 
service  in  rural  areas,  as  suggested  by 
the  forty-fold  increase  in  telephone 
penetration  that  occurred  in  rural  areas 
during  the  competitive  period  'Between 
1895  and  1920.^^  We  also  solicit 
comment  as  to  whether  the  "rural 
subscriber  may  be  just  as  willing  to  ride 
the  information  highway  as  his  urban 
counterpart."  thereby  creating  a  meu-ket 
setting  that  could  sustain  competition^' 

III.  Universal  Service  Today  and  in  the 
Future 

19.  The  record  develo{>ed  over  the 
course  of  NTIA's  five  universal  service 
field  hearings  demonstrates 
considerable  public  support  for 
expanding  the  current  definition  of 
universal  service  beyond  "plain  old 
telephone  service" — POTS.^* 
Accordingly,  this  section  of  the  Notice 
addresses  the  myriad  issues  raised  by 
such  a  redefinition.^*  Because  any  new 
concept  of  universal  service  will  build 
on  the  existing  definition,  it  is 
appropriate,  however,  first  to  consider 
the  extent  to  which  the  nation  has 
achieved  its  goal  of  universal  POTS 
btefore  turning  our  attention  to  a  new 
definition  of  universal  service. 

A.  Achievement  of  Universal  POTS 

19a.  In  many  respects.  U.S.  universal 
service  policies  have  been  a  major 
success.  As  of  March,  1994.  93.9%  of  all 
American  households  had  telephone 
service,  compared  to  91.4%  a  decade 
earlier,  and  fewer  than  fifty  percent  at 
the  end  of  World  War  II."  Moreover, 


welcome):  cost  of  service  per  access  line;  average 
minute*  of  use  per  access  line:  number  of  business 
lines  versus  number  of  residential  access  lines:  long 
distance  calling  by  business  customers  versus 
residential  customers:  and  future,  number,  and 
market  share  of  competitor*,  where  applicable. 

"  Nearly  40%  of  all  farm  households  had  a 
telephone  in  1920.  as  compared  to  less  than  oite 
percent  in  1B9S.  See  Mueller,  fupro  note  2.  at  3S6. 
357. 

"The  Universal  Service  Subcommittee.  Western 
Alliance,  L'nrvertal  Service  in  the  Nineties.  Section 
n.  at  2  (a  draft  report  by  a  consortium  of  western 
rural  telephone  companies  released  at  the  National 
Association  of  Regulatory  Utility  Commissioners 
(NAKUC)  Summer  Meetings.  Sen  Diego.  California, 
July  1994). 

'«  SU  Field  Hearings,  supra  note  10,  at  8-9. 

"This  Notice  does  not,  of  course,  contain  the 
definitive  list  of  such  issues.  We  encourage 
commenters  to  raise  other  important  matters  not 
touched  on  in  the  Notice. 

»S«  Industry  Analysis  Division.  Common 
Carrier  Bureau,  Federal  Communications 
Commission,  Telephone  Subscribership  in  the 
United  States  at  6,  Table  1  (Aug.  1994)  [Telephone 
Subscribership)  (citing  the  Census  Bureau's  Current 
Population  Survey  (CPS)).  See  also  Congressional 
Budget  Office.  77ie  Changing  Telephone  Industry: 
Access  Charges.  Universal  Service,  and  Local  Rates 
55  (June  1984)  (cif«f  in  Office  of  Policy  Analysis 
and  Development,  NTIA.  Telephone  Subscribership 


telephone  subscribership  in  the  United 
States  exceeds  that  in  most  other 
nations,  often  by  a  substantial  margin.27 

20.  On  the  other  hand,  although  the 
vast  majority  of  American  homes  have 
at  least  one  telephone,  approximately 
six  million  households  have  none.^a 

Household  penetration  rates  (i.e.,  the 
percentage  of  households  with  a 
telephone)  vary  substantially  both  from 
State  to  State  and  within  a  State.^" 
Subscribership  is  also  particularly  low 
among  certain  segments  of  our  society. 
Approximately  one-third  of  Afiican- 
American  and  Hispanic  households 
with  annual  incomes  of  less  than  $5,000 
lack  telephone  service,  as  compared  to 
twenty  percent  of  white  households.^" 
Fifty-three  percent  of  Native  American 


in  the  United  States:  A  Post-Divestiture  Analysis 
(1985)). 

Basic  telephone  service  has  also  become 
increasingly  affordable  for  the  average  American,  ' 
particularly  since  the  AT&T  divestiture  in  1984. 
Between  1983  and  1993,  prices  for  telephone 
service,  on  average,  rose  less  (2.0%)  than  the 
consumer  price  index  for  all  items  (3.8%)  or  for  all 
services  (4.7%).  Moreover,  since  1984,  telephone 
service  has  comprised  no  more  than  2.0-2.1%  of 
annual  household  expenditures.  Telephone  Trends, 
supra  note  13,  Table  3,  Table  8.  CK'er  this  same 
period  of  time,  the  variety  and  quality  of  telephone 
services  and  equipment  have  also  increased 
dramatically.  Devices  such  as  touch-tone  service, 
multiple  phones,  cordless  phones,  and  answering 
machines,  that  were  once  regarded  as  luxuries,  have 
now  become  commonplace  for  many  U.S.  citizens. 

"For  example,  compared  to  the  world's  major 
Industrial  nations — the  so-called  "Group  of  7" — the 
United  Sutes  in  1992  (56.49)  trailed  only  Canada 
(59.21)  in  terms  of  main  telephone  lines  per  100 
inhabitants  while  surpassing  France  (52.13),  Japan 
(46.74),  the  United  Kingdom  (45.25),  Germany 
(43.96),  and  Italy  (41.03).  International 
Telecommunication  Union,  World 
Telecommunication  Development  Report  1994,  A- 
3.  Canada's  success  in  extending  universal  service 
to  its  citizens  (evidenced  by  the  98.7%  of  Canadian 
households  in  1992  v^th  basic  telephone  service) 
demonstrates,  however,  that  there  is  room  for 
improvement  in  the  United  States.  See  Universal 
Service  Project,  NARUC  Subcommittee  on 
Communications.  Staff  Draft  Position  Statement  on 
Universal  Service  Principles  4  (June  1994)  [NARUC 
Paper). 

"H.R.  Rpt  Na  560. 103d  Cong..  2d  Sess.  6 
(1994). 

'"In  March  1994.  telephone  penetration  ranged 
from  87.7%  in  South  Carolina  to  97.2%  in 
Pennsylvania.  Telephone  Subscribership,  supra 
note  26.  at  14.  Table  2.  Further,  while  more  than 
half  of  Southwestern  Bell's  550  central  offices  in 
Texas  report  penetration  rates  of  95%  or  higher, 
some  seven  percent  of  the  company's  central  offices 
have  penetration  rates  of  80%  or  less.  Source: 
Southwestern  Bell  Telephone  analysis  of  1990 
Census  data.  We  request  comment  from  other 
telephone  companies  as  to  whether  similar 
variations  exist  in  their  subscribership. 

'"  Telephone  Subscribership,  supra  note  26,  at  23, 
Table  4.  In  1989.  about  50  percent  of  households 
at  or  below  the  poverty  level  headed  by  single 
women  with  small  childen  did  not  have  telephone 
service,  forge  Schement,  Beyond  Universal  Service: 
Characteristics  of  Americans  Without  Telephone 
Service  4  (unpublished  paper  presented  at  a 
conference  sponsored  by  The  Benton  Foundation 
and  The  Columbia  Institute  for  Tele-Information, 
Washington.  D.C..  Oct.  IS.  1993) 


households  on  reservations  do  not  have 
phones.3'  Nearly  three-quarters  of  all 
phoneless  households  are  renters,  and 
fifteen  percent  of  households  headed  by 
a  person  under  twenty-five  years  of  age 
are  without  telephones.^z  Finally,  in 
many  states,  some  areas  have  no 
telephone  service  at  all — not  even  pay 
phones." 

21.  Statistics  such  as  these  have 
caused  many  observers  to  conclude  that 
universal  service  has  not  been  fully 
achieved  in  the  United  States.^  Low 
penetration  rates  among  certain  groups 
appear  to  result  from  a  variety  of  factors. 
For  example,  witnesses  at  NTIA's 
Albuquerque,  New  Mexico,  field 
hearing  cited  the  state's  low  per-capita 
income  as  an  important  cause  of  the  low 
penetration  in  the  area.^'  More  than 
sixty-five  percent  of  the  households  of 
the  Navajo  Nation  in  New  Mexico  do 
not  subscribe  to  telephone  service 
because  telephone  service  is  either  not 
affordable  or  not  available.^  Language 
barriers  and  the  need  for  increased 
public  education,  at  least  among  certain 
groups,  may  also  result  in  reduced 
telephone  service  penetration.^^ 

22.  We  seek  furtner  comment  on  these 
matters.  Are  there  other  underserved 
groups  besides  those  we  have 
mentioned?  Are  the  measures  used  and 


^'  Bureau  of  the  Census,  U.S.  Dept  of  Commerce 
News  (Release  »CB94-127)  Aug.  22,  1994,  at  1. 

"Bureau  of  the  Census,  U.S.  Dep't  of  Conunerce, 
SB/94-16,  Phoneless  in  America  1  (July  1994) 
[Phoneless)  ( 1 990  data). 

"Universal  Service  Project.  NARUC 
Subcommittee  on  Communications.  Staff  Position 
Statement  on  Universal  Service  Principles  4  (Julv 
19.1994). 

**  See,  eg..  Nil  Field  Hearings,  supra  note  10.  at 
8. 

"  See  Transcript  of  New  Mexico  Hearing  at  55, 
253-254  (Conunents  of  Thomas  A.  Garcia,  U  S 
WEST  Vice  President,  New  Mexico:  Comments  of 
Kenneth  Solomon,  Acting  Director, 
Telecommunications  Division.  New  Mexico  Slate 
Corporation  Commission  (Dec.  16,  1993)).  Another 
factor  in  affordability  may  be  long  distance  charges. 
See  Field  Research  Corporation  Affordability  of 
Telephone  Service  68.  Customer  Survey  Conducted 
for  GTE  and  Pacific  Bell  (Oct.  1993)  (finding  that, 
among  other  things,  customers  who  find  it  difficult 
to  afford  service  have  a  higher  percentage  of  their 
average  monthly  bill  attributable  to  long  distance 
charges). 

'* Comments  of  Rodger  Boyd,  Executive  Director 
of  the  Navajo  Nation.  Division  of  Economic 
Development  (Dec.  16, 1993). 

>'  For  example,  research  indicates  that  people 
with  limited  knowledge  of  the  English  language 
frequently  are  not  able  to  take  full  advantage  of  the 
programs  and  services  available  to  them.  A  1992 
survey  of  Chinese.  Korean  and  Latino  consumers  in 
San  Francisco,  Los  Angeles,  New  York,  Chicago, 
and  Brownsville,  Texas,  about  their  knowledge  of 
telecommunications  revealed  that  43%  did  not 
know  bow  to  begin  the  process  of  having  a  phone 
installed  and  17%  did  not  know  who  to  call  if  the 
phone  was  not  working.  See  Comments  of  Bong 
Hwan  Kim,  Executive  Director,  Korean  Youth  and 
Community  Center.  Los  Angeles  bearing,  at  6  (Feb. 
16,  1994). 


types  of  data  currently  being  collected 
by  the  Census  Department  and  other 
government  agencies  adequate  for 
determining  whether  universal  service 
goals  are  being  met  in  all  sectors  of 
society?  If  so,  parties  are  requested  to 
provitie  that  information  for  the  record. 
If  not,  what  recommendations  are  there 
for  providing  more  comprehensive  and 
targeted  data  on  these  issues? 

23.  We  also  solicit  comment 
(particularly  studies,  surveys,  etc.)  on 
why  some  Americans  do  not  have 
telephone  service.  Is  income  the 
determining  or  predominant  factor? 
Does  subscribership  depend  to  any 
significant  degree  on  geography  (e.g.,  do 
penetration  levels  differ  between  rural 
and  urban  areas  after  controlling  for 
factors  like  income)?  To  what  extent  are 
cultural  factors  important?  If  such 
factors  are  important,  what  steps  can  be 
taken  to  overcome  them?  Do  different 
considerations  affect  a  household's 
ability  to  retain  phone  service  over  time, 
as  compared  to  its  decision  to  subscribe 
initially? 

24.  Finally,  we  request  comment  on 
whether  implementation  of  universal 
service  should  be  measured  in  terms  of 
availability  of  POTS  rather  than 
penetration.  For  example,  some 
households  may  not  have  telephone 
service  simply  because  they  choose  not 
to  subscribe.  What  measure{s),  applied 
on  a  regular  basis  for  monitoring 
purposes,  would  best  enable 
pohcymakers  to  distinguish  such 
households  from  those  that  desire  basic 
service  but  cannot  obtain  it? 

B.  Formulating  an  Expanded  Definition 
of  Universal  Service 

25.  As  the  nation  decides  whether  and 
how  to  redefine  universal  service,  it  is 
important  to  remember  that,  to  a  large 
extent,  the  current  debate  represents  but 
a  new  phase  in  a  continuing  process. 
Although  universal  service  has 
traditionally  been  defined  as  voice- 
grade  POTS,  the  minimally-acceptable 
characteristics  of  that  service  have 
changed  over  the  past  sixty  years.  Thus, 
direct  dialing  became  popular  as  it 
obviated  the  need  to  make  more 
expensive  operator-assisted  calls  in 
many  instances  and  regulators 
mandated  lower  rates  for  directly-dialed 
calls.  Party-line  service  has  been 
replaced  in  recent  decades  by  single- 
line  service.  Some  states  have  directed 
local  exchange  carriers  to  incorporate 
touch-tone  capability  into  their  basic 
service  offerings  because  of  its 
importance  in  accessing  many 
information  services.  In  short,  the 
current  interest  in  redefining  universal 
service  is  consistent  with  past  practice. 
The  principal  differences  are  the  ever- 
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expanding  range  of  services  that  could 
be  incorporated  into  a  revised  concept 
of  universal  service  and  the  quicker 
pace  at  which  policymakers  must  make 
their  decisions. 

26.  As  noted  above,  there  appears  to 
be  strong  public  support  for  expanding 
the  existing  definition  of  universal 
ser\'ice.  There  is,  however,  little 
consensus  about  what  services,  features, 
and  capabilities  should  be  included 
within  a  now  definition.  Witnesses  at 
the  NTIA  field  hearings  suggested  that 
universal  service  encompass  a  host  of 
different  services,  including;  access  to  a 
basic  set  of  information  and 
telecommunications  services;  multiple 
languages,  including  Spanish  and 
Native  American  languages  that  require 
special.  non-ASCII  ^  characters;  set- 
aside  resources,  facilities,  and  capacity 
for  public,  education,  and  government 
training  and  use;  new  technologies  such 
as  video  link  and  cellular  telephone 
S4>rvice;  and  services  defined  as 
characteristics  or  features,  rather  than 
technologies.^"  A  random  survey  of 
1,(X)0  likely  voters  conducted  by  the 
Benton  Foundation  found  that 
Americans  are  very  interested  in 
educational  and  informational 
s^^rvices.*" 

27.  If  universal  service  is  to  be 
redefined  as  a  group  of  services  or 
capabilities,  some  mechanism  or  set  of 
principles  must  be  found  to  help  select 
from  the  wealth  of  possible  alternatives. 
We  therefore  request  comment  on 
whether  there  is  an  organizing  principle 
or  s«ft  of  principles  that  can  be  used  to 
delenuine  whether  a  particular  service 
or  feature  should  be  includc<i  within  a 
modern  concept  of  universal  ser\'ire. 
This  is  essential  because  redefinition  is 
not  without  potential  pitfalls.  Adding 
each  new  component  to  the  package 
deemed  universally  necessary  increases 
both  the  societal  costs  of  making  that 
package  universally  available  as  well  as 
the  chances  of  prematurely  mandating 
MTvifxts  or  f«'ature8  that  are  ultimately 


»".VS<  '•  ■■  1  •.•■  •  - ' ■■•' -i.ulM  «i)d 

cWla  CO:'  .«  wton 

biliary  lU^,  , ,;., ..,.,-..■.,  ,.:  <  ,,-. h«I  <>I 

ltit(»r>.  ituiiitMfri.  piim  tuatiun  and  >p«H:uil 
ihnrnftiTi.  plus  a  p>ir'ty  bit  uarii  in  c  hot  king  fur 
'r,in^rniv..i(>n  efTi>r» 

"•(.•mniHnt*  of  KNM>;-TV  (Channrl  M:  Pr«Hli»(v 
Stirvii  Kt  Cu..  linivaraity  uf  New  Mexico. 
IM^kirlmmii  of  KngineefinK:  Allianca  fiir 
Conviiunlly  Madia.  Virtual  City  l^work  IVu|e<.t. 
Cili/riia  Action  (xialilion  ol  Indiana.  Cjitay  Luna. 
Ll.  (>nvKrnor.  Slat*  of  Naw  Maxicti:  Vallay 
Ti>l«t>honw;  Chlne<«  for  Afrirmaliv*  Action:  Stat* 
,S«ii,itiir  Ikiiiglat  Hunt.  Indiana  Cf  Coirunanltoi 
Tha  N.iliuual  RaKulalory  RMaar«.h  Iiutitute.  Hudson 
tnstltula.  and  CTE  East  Araa  Talaphnn*  C)|>aralion» 

*" Mailman  Lazarus  Lake.  What  Pnnph  Think 
Abotil  .Vrw  Communirofion*  Tnhnolonift. 
Conununicationa  Pnliry  HrirfinK  Z,  at  4  (fh-nton 
Foundation  t<>94l 


proven  to  be  commercially 
undesirable.*' 

28.  One  approach  could  be  to  allow 
the  marketplace  to  identify,  at  least  in 
the  first  instance,  ser\'ices  and  features 
that  warrant  inclusion  in  an  expanded 
definition  of  universal  service.*^  Under 
this  approach,  private  firms  would  offer 
services  to  consumers  in  competition 
with  other  companies.  If  some  service 
were  subscribed  to  by  a  prcdesignated 
minimum  percentage  of  U.S. 
households,  government  regulators 
would  either  have  the  authority  to 
consider  whether  to  make  that  service 
universally  available  or  be  required  to 
do  so.«^  We  seek  comment  on  whether 
government  should  select  ser\'ices  to  be 
Included  in  an  expanded  definition  of 
universal  service  and.  if  so,  on  what 
basis  such  services  should  be  chosen? 
What  role  should  the  market  play  in 
determining  that  mix?  Should  there  be 
some  threshold  of  market  penetration 
before  a  capability  or  service  is  added  to 
the  definition  of  universal  service?  If  so, 
what  should  the  threshold  be  and  why? 
Are  there  disadvantages  in  relying  on 
market  forces  even  in  the  first  instance? 

29.  An  alternative  to  identifying 
particular  services  to  be  incorporated 
into  an  expanded  concept  of  universal 
ser\'ice  would  be  to  define  universal 
service  in  terms  of  a  network  connection 
that  would  enable  customers  to  acxess 
any  service  available  via  such  network. 
If  universal  service  were  to  be  defined 
in  such  a  fashion,  the  cost  of  making  it 
available  throughout  the  country  would 
likely  be  reduced.  Moreover, 
government  officials  would  not  be 
required  to  make  difficult 
determinations  about  the  relative  value 
ot  different  ser\'ices  or  equipment; 
instead,  it  should  allow  the  market  to 
determine  customer  valuation  of  each 
service  or  equipment  item.  On  the  other 
hand,  government  officials  may  have  to 
make  equally  difficult  decisions  as  to 


*'  Defining  universal  service  to  Include  certain 
services  may  also  raise  constitutional  and 
raguUiory  issues.  For  example,  govemtnent 
designation  of  certain  infurmatlon  services  as  pan 
of  a  universal  service  package  could  be  challenged 
»»  violative  of  the  First  Amendment  on  the  ground 
that  it  compels  providers  to  "speak"  or  because  it 
discriminates  against  other  information  ser>iLes. 
Moreover,  inclusion  of  infomiation  ser\  uas  wi;hi.i 
a  redefined  universal  service  could  lead  to 
rvK'iiaii""  o'  currently  unregulated  servicev  We 
MM)k  comment  on  these  issues  as  well. 

♦- S«f.  eg  .  Comments  ol  Neil  Pickett.  Director  of 
Research  and  Programs,  the  HudwMi  Inslitute. 
Indianapiolis  field  hearing. 

'"Cf  S.  1822.  lOJd  Cong..  2d  Ses.»  S  lOKal 
(19941.  which  would  add  1  new  section  201  Alli)  to 
the  Communications  Act  requiring  the  FCC  to 
incorporate  within  universal  service  "any 
lelecommuniiuitiniu  and  information  services 
which  .  .  .  have,  through  the  operation  o(  market 
cJioice*  by  customers,  been  subscribed  to  l>y  a 
«uhatantial  mafority  of  reNidential  cuMomen." 


the  type  of  network  connection  that 
should  be  provided. 

30.  We  request  comment  on  the 
notion  of  defining  universal  service  in 
terms  of  a  network  connection.  Would 
such  an  approach  effectively  spur 
deployment  of  an  advanced 
telecommunications  infrastructure? 
Would  it  give  all  sectors  of  society  a 
chance  to  participate  in  the  information 
revolution?  If  this  approach  were 
adopted,  what  sort  of  connection  should 
be  specified  [e.g..  in  terms  of  capacity, 
transmission  speed,  signalling,  etc.)? 

31.  The  notion  of  defining  universal 
ser\'ice  as  customer  access  to  a 
telecommunications  network  raises  the 
issue  of  access  to  the  Internet,  which 
began  in  1969  as  a  Pentagon  experiment 
to  aid  researchers  in  trading  information 
by  computer.  Today  the  Internet  is  a 
worldwide  network  linking  over  21,000 
separately  administered  computer 
networks.  Each  computer  network 
connects  tens  of  thousands  of  computers 
with  ten  million  users  in  the  United 
States  and  fifteen  million  users  in  sixty 
countries  around  the  world.**  One 
observer  recently  asserted: 

Not  knowing  how  to  use  the  Internet  will 
ha  as  grave  a  deficiency  as  not  knowing  how 
to  read.  The  Internet  will  become  the  world's 
primary  means  of  communication  and  will 
soon  carr>'  more  mail  than  the  entire  p)Ostal 
sei-s-ice  worldwide.** 

If  universal  service  is  defined  in  terms 
of  a  network  connection,  should  that 
connection  provide  access  to  the 
Internet? 

32.  Another  important  area  of  inquiry 
is  the  extent  to  which  universal  service 
policy  should  address  customer 
premises  equipment  (CPE).  Without 
adequate  equipment  on  the  customer's 
premises,  network  connection  and  the 
many  services  it  affords  is  meaningless. 
CPE  capable  of  providing  aa  ens  to 
advanced  services  may  be  expensive  at 
market  prices,  however,  and  thus  could 
ser\'e  as  a  barrier  to  the  availability  of 
advanced  scrv  ices.  For  the  same  reason, 
however,  subsidizing  CPE  as  part  of 
universal  service  could  be  expensive, 
possibly  prohibitively  so. 

Including  CPE  in  the  definilitm  of 
universal  service  could  also  reverse  the 
government's  existing  regulatory- 
approach  toward  CPt,  which  is  now 
deregulated  and  subject  only  to  market 


••  Abtiuf  //)/•  IntrmH.  The  InfoLetter:  A  Mo.^thly 
Koadmap  to  the  Information  Superhighway.  May 
l*fH.  at  5.  Parts  of  the  Internat  am  growing  at  an 
uxponentidl  rate  of  IS  percent  per  month.  Ve 
Testimony  of  Dr.  Vinton  C.  Cerf.  President.  Internet 
Society,  before  the  House  Science  Committee. 
March  22.  1994. 

*"  Mark  Cibba.  Internet  ABCs  Esirtilml.  Investor's 
Ousines.1  Daily.  A(ir.  14.  19^.  at  4. 


forces.**  Local  exchange  carriers  may 
provide  CPE  in  conjunction  with  local 
telephone  service,  subject  to  certain 
safeguards.  In  addition,  at  present, 
computer  manufacturers,  set-top  box 
manufacturers,  and  television 
manufacturers  are  competing  to  develop 
the  product  or  products  that  could  be 
used  for  receiving  advanced  ser\'ices.  It 
is  thus  not  clear  which  equipment  the 
government  should  specify,  if  any,  and 
on  what  basis  it  should  choose. 
Moreover,  government  selection  of  a 
certain  type  of  CPE  for  inclusion  vdthin 
the  universal  service  definition  carries 
with  it  the  risk  of  government  picking 
winners  and  losers,  a  questionable 
strategy. 

33.  VVe  seek  comment  on  whether  CPE 
should  be  included  in  the  new 
definition  of  universal  service,  and,  if 
so,  whether  a  category  of  providers 
should  be  obligated  to  supply  it.  Should 
the  Government  identify  specific 
equipment  or  merely  capabiHties  if  it  is 
included  in  the  definition?  What  other 
alternative  approaches  could  be 
adopted,  e.g.,  such  as  a  voucher  system, 
which  would  assure  that  all  consumers 
could  purchase  the  type  of  CPE  they 
desire  from  the  provider  of  their  choice 
without  government  specification? 

IV.  Funding  I'niversal  Service  in  a 
Competitive  Envirorunent 

34.  Today,  most  experts  agree  that 
current  pricing  policies  support 
universal  service  by  generating 
subsidies  that  reduce  the  costs  of 
providing  POTS  in  particular  areas  and 
make  service  more  affordable  for  certain 
groups  of  customers.  By  and  large,  such 
subsidies  have  been  internally 
generated — i.e.,  created  by  setting  the 
pricing  of  certain  services  above  the 
costs  of  providing  them — rather  than 
funded  by  external  sources,  such  as 
taxes.*^  The  growth  of  competition, 


'**  Although  CPE  was  detariffed  and  generally 
deregulated  in  the  early  1980s,  the  FCC  still 
requires  registration  of  this  equipment  to  ensure 
that  its  connection  does  not  cause  harm  to  the 
public  switched  network.  See  47  CFT*  part  68 
(1994). 

*'  Thus,  for  example,  rates  for  the  local  telephone 
facilities  used  to  originate  and  terminate  long 
distance  services — 80<alled  access  facilities — have 
been  set  above  cost  to  subsidize  local  telephone 
rates.  Long  distance  service  providers  pass  those 
access  costs  through  to  subacribers.  See,  e.g., 
Infrastructure  Report,  supra  note  15.  at  290-291. 
Local  service  rates  for  business  custon^rs  typically 
exceed  relevant  costs  to  providis  support  for  local 
service  to  residential  users.  See,  e.g.,  Bruce  Egan 
and  Steven  Wildman.  Funding  the  Public 
Telecommunications  Infrastructure  7  (unpublished 
p<iper  presented  at  a  conference  sponsored  by  The 
Benton  Foundation  and  The  Columbia  Institute  for 
Tele-Information,  Washington.  DC..  Oct.  15, 1993) 
(Egan  and  Wildman).  Finally,  the  common 
regulatory  practice  of  requiring  uniform  rates 
throughout  a  geographic  area — so-called 


which  to  some  extent  reduces  the  need 
for  subsidies  and  is  by  no  means 
incompatible  with  universal  service, 
does  put  pressure  on  existing  funding 
mechanisms.  Above-cost  pricing  creates 
market  opportunities  for  new  entrants. 
New  entJ7,  in  turn,  drives  prices 
towards  costs,  in  the  process, 
eliminating  excess  revenues  that  were 
available,  prior  to  competitive  entry,  to 
subsidize  universal  services  like  F*OTS. 
The  challenge  for  policj'makers  is  to 
develop  funding  mechanisms  that  help 
achieve  universal  service  goals,  but  are 
sustainable  in  a  competitive 
environment. 

35.  While  there  is  widespread 
agreement  that  competition  is  putting 
pressure  on  existing  mechanisms  for 
funding  universal  service,  there  is  no 
consensus  on  the  amount  of  subsidies  at 
risk.*8  Thus,  a  study  sponsored  by  the 
United  States  Telephone  Association 
concluded  that  interexchange  access 
and  toll  services  provided  by  local 
exchange  telephone  companies  (LECs) 
are  priced  to  produce  approximately 
$20  billion  of  contribution  in  excess  of 
their  long-run  incremental  costs.*^ 
Those  additional  revenues  are 
presumably  needed  to  fund  universal 
service.  Teleport  Communications 
Group  (Teleport),  a  major  provider  of 
competitive  local  telecommunications 
services,  disputes  this  claim,  contending 
that  only  $400  million  of  the  LECs'  $86 
billion  in  annual  revenues  goes  toward 
subsidizing  rates  for  basic  telephone 
service. '0  A  study  done  for  MCI 
estimated  that  the  subsidy  is  about  S3. 7 
billion  when  basic  service  costs  are 
examined  and  extraneous  LEC  revenue 
requirements  are  subtracted.*'  Finally, 
the  Consumer  Federation  of  America 
alleges  that,  far  from  requiring  support 
from  other  services,  local  telephone 


"geographic  rate  averaging" — may  result  in  above- 
cost  rates  for  some  customers  and  ttelow  cost  rates 
for  others.  See,  e.g.,  David  Kaserman  and  John 
Mayo,  Telecommunications  Cross-Subsidies,  1 1 
Yale  J.  on  Reg.  119.  130  (1994). 

Altbougb  internally  generated  subsidies  are 
widely  used  to  fund  universal  ser\'ice,  they  are  not 
the  only  mechanisms.  For  example,  subsidies  to 
fund  91 1  emergency  services  and  services  for  the 
hearing  impaired  increasingly  are  generated  directly 
through  a  separate  charge  on  each  subscriber's  bills. 
See  Egan  and  Wildman.  supra,  at  7. 

'*<'To  the  extent  that  universal  service  is  redeHned 
to  include  additional  services  and  features,  the 
costs  (and  associated  subsidies)  of  making  that  new 
package  of  services  universally  available  would 
likely  increase  above  current  levels. 

♦•Calvin  S.  Monson  and  Jeffrey  H.  Rohlfs. 
Strategic  Policy  Research,  TVte  $20  Billion  Impact  of 
Local  Competition  in  Telecommunications  2,3 
(issued  July  16, 1993). 

*0Teleport  Communications  Group,  What  $20 
Billion  Impact?  A  Bepty  to  USTA  (issued  Aug.  10, 
1993). 

"  See  Hatfield  Associates,  Inc..  TTie  Cost  of  Basic 
Universal  Service  4  (July  1994). 


service  produces  net  income  for  the 
LECs  in  the  amount  of  five  to  ten  dollars 
per  month." 

36.  We  ask  for  comments  on  the 
amount  of  the  subsidy  today  and  the 
basis  for  the  estimates.  What 
methodologies  were  used  to  derive  the 
estimates  cited,  and  what  are  the 
strengths  and  weaknesses  of  each 
approach?  What  data  sources  are 
available  on  which  to  base  the 
estimates?  What  are  the  implications  of 
universal  ser\  ice  subsidies  in  terms  of 
market  inefficiencies  and  the  positive 
"externahties"  generated  by  the 
addition  of  subscribers  to  the  network? 
With  respect  to  a  s>'stem  of  subsidies,  is 
there  a  threshold  point  at  which  the  net 
positive  benefits  to  society  are 
maximized? 

37.  There  is  a  similar  lack  of 
agreement  concerning  possible  new 
mechanisms  for  funding  universal 
service,  although  certain  themes  have 
begun  to  emerge.  The  debate 
overwhelmingly  centers  on  the  sources 
and  distribution  of  the  funding,  since 
most  parties  appear  to  agree  that  some 
form  of  universal  service  support  should 
be  continued.53  jbe  following 
discussion  highlights  some  of  the 
proposals  that  are  currently  under 
discussion. 

A.  Sources  of  Contribution 

38.  Many  proposals  focusing  on 
potential  funding  sources  look  to  service 
providers  as  a  source  of  subsidies.  For 
example,  NARUC's  Universal  Sen.ice 
Project  Group  contends  that  as  markets 
continue  to  evolve  toward  competition, 
all  service  providers  that  deliver 
services  over  the  public  switched 
network  should  be  required  to 
contribute  proportionally  to  the 
universal  service  support  mechanisms, 
including  enhanced  service  providers.** 
Metropolitan  Fiber  Systems  (MFS), 
another  provider  of  competitive  local 
telecommimicaUons  services,  would 
require  contributions  irom  all  providers 
of  telecommunications  services." 


»'  See  Dr.  Mark  Cooper,  Consumer  Federation  of 
America  Local  Exchange  Costs  and  the  Seed  for  a 
Universal  Service  Fund:  A  Consumer  View  1  (May 
1994). 

"During  the  five  Nil  field  hearings  on  universal 
service  and  open  access,  numerous  witnesses  set 
forth  proposals  relating  to  funding  sources  a.nd 
distribution.  See  .\ll  Field  Hearings,  pp.  9-10. 

»<  NARL'C  Universal  Service  Project,  NARLC 
Conunittee  on  Conununications,  Presentation  of 
Staff  Position  Statement.  NARUC  Sununer  Meetings 
(San  Diego.  California)  (July  25.  1994);  Universal 
Service  Project.  NARUC  Subcommittee  on 
Communications,  Staff  Draft  Position  Statement  on 
Universal  Serv'ice  Principles,  22  (June  27, 1994) 
(Staff  Draft  Position  Paper). 

'^  See  e.g..  Irtquiry  into  Policies  arid  Programs  to 
Assure  Universal  Telephone  Service  in  a 

C«ntinu<H] 
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Teleport,  on  the  other  hand,  suggests 
that  all  common  carriers  providing 
facihtins-based.  two-way 
telecommunications  contribute  to 
funding  universal  service.**  Professor 
Eli  Noam  has  developed  a  plan  under 
which  all  entities  providing 
"transmission  path  services"  to  third 
parties  for  compensation  would  pay  a 
proportionate  snare,  based  on  revenues, 
toward  universal  service  funding.*' 

39.  We  request  comment  on  those  ami 
other  mechanisms  for  generating  funds 
to  support  universal  service.  What  are 
the  advantages  and  disadvantages  of 
deriving  universal  service  support 
funding  from  service  providers?  What 
criteria  should  be  used  to  determine 
which  service  providers  should  be 
required  to  contribute  to  universal 
service  fumbng?  Should  contributions 
be  required  only  from  facilities-based 
service  providers  and.  if  so.  why?  If 
contributions  are  to  be  required  from 
non-facilities  based  service  providers 
[e.g..  resellers,  enhanced  service 
providers),  do  steps  have  to  be  taken  to 
prevent  double  payment?  How  can  the 
contribution  scheme  be  structured  so  as 
to  minimize  adverse  effects  on 
competition?*"  Finally,  should  we  keep 
any  of  the  existing  funding 
mechanisms? 

40.  Some  have  suggested  public 
funding  as  an  alternative  to  obtaining 
universal  service  funding  from  service 
providers.  For  example,  Professor  Noam 
lists  a  variety  of  tax  measures  that  could 
be  used  to  fund  universal  service  (e.g., 
general  tax  revenues,  a 
telecommunications  sales  tax,  a  tax  on 


UMI 


CompMttivr  Market  Environment.  Pvtltlon  of  MFS 
Communications  Company,  Inc.  (or  a  Notice  of 
Inquiry  and  En  BaiK  Hearing,  at  i  (Hied  Nov.  I, 
19931  (Petition  of  MFS). 

>* Comment*  of  Michael  A.  Morri*.  Weatem 
R«gional  Director.  Regulatory  and  External  AfTairi. 
Teleport  C/>mmunicationt  Group.  Tranacript  of  Loa 
Angelea  Hearing  at  223  (Feb.  16.  1994) 

"Eli  M.  Noam.  NelTrant  AccountM  Reforming 
the  Financial  Support  System  for  Unlvvrtal  Servict 
in  Telecx>mmunicalion$  [StpL  19931  (unpublished 
paper)  (Noam).  Hit  scheme  would  apply  to  all 
tacilitiea-hased  two  way  transmitaion  carriers 
regulated  by  the  FVC  under  Title  II.  Including  local 
exchange  carriers,  inleraxchange  carriers,  cellular 
carriers,  competitive  acceaa  provider*,  and  satellite 
carrier*.  He  «in>uld  exclude  enhanced  service 
provider*,  information  provider*,  reaellers.  private 
networka,  equipment  manufacturer*,  and  cable  and 
broadcaat  operators.  A  system  of  credits  and  debit* 
would  be  used  to  determine  amounts  o«wed  and 
trarufer*  would  only  be  made  in  the  event  of  a 
difference  owing  between  provider*.  He  would 
begin  thi*  program  at  the  *ama  time  that  local 
competition  would  be  fully  permitted,  with  full 
interconnection  and  collocation  rights.  He  indlcatea 
that  hi*  propoaal  could  be  implemented  under 
•xiatlnf  nMchanism* 

**For«aafflpla.  MFS  suggest*  that  universal 
service  obligations  be  determined  annually,  baaed 
on  competitively  neutral  criteria,  such  a* 
percentage  of  revenue*  or  a  fixed  amount  per 
line.  See  Petition  of  MFS,  tupra  note  SS.  at  19. 


telecommunications  equipment,  or  a 
property  tax  on  carriers),  while  pointing 
to  problems  with  each.*"  Some 
witnesses  at  the  NTIA  field  hearings 
asserted  that  subsidies  should  be 
generated  from  tax-based  funding  under 
ideal  circumstances,  with  a  sectoral  levy 
on  telecommunications  as  a  second  best 
option."*  Finally,  at  NTIA's 
Indianapolis  hearing,  an  executive  of 
Procter  and  Gamble  suggested  that 
commercial  advertising  on  the  Nil  could 
be  an  alternative  mechanism  for  funding 
universal  service  objectives."' 

41.  We  request  comment  on  the 
advantages  and  disadvantages  of  using 
public  funding  to  advance  universal 
service  goals.  While  that  approach 
would  be  competitively  neutral,  public 
funding  would  represent  a  sharp 
departure  from  current  funding  policies 
and  would  likely  encounter  stiff 
opposition,  given  the  Federal  deficit  and 
other  budget  priorities.  We  also  seek 
comment  on  the  efficacy  of  advertising 
as  a  vehicle  for  funding  universal 
service  in  the  21st  century. 

B.  Distribution  of  Subsidies 

42.  The  other  facet  of  universal 
service  funding  concerns  the 
distribution  of  subsidies.  Currently, 
universal  service  support  is  provided  in 
both  targeted  and  untargeted  fashions. 
As  noted  above,  government  regulators 
historically  have  mandated  above-cost 
prices  for  certain  services  to  reduce 
rates  for  residential  POTS.  This 
approach,  however,  effectively 
subsidizes  all  residential  customers, 
including  those  who  would  be  willing 
and  able  to  pay  cost-based  rates  for 
telephone  service.  Similarly,  regulators 
have  also  directed  subsidies  towards 
high  cost  areas  to  ensure  affordable 
POTS  in  those  areas."  Once  again,  this 


>*Noam.  lupro  note  S7.  at  17-20. 

■"Comment*  of  Barbara  A.  Cherry.  Ameritech  2 
(Indianapoli*  hearing):  Transcript  of  Los  Angeles 
hearing  at  207  (Comment*  of  Timothy  |.  McCallion. 
West  Aree  Vice  President— Kagulatory,  CTE).  A 
Slate  regulatory  ofTicial  testifying  al  the  ^4•w 
Mexico  field  hearing  ralaed  the  poMibillty  of  u*ing 
revenue*  from  Federal  *pectrum  auction*  to  fund 
universal  service  objectivea.  Ken  Solomon.  Acting 
Director  of  Telecommunicatlocu.  New  Mexico  State 
Corporation  Commi»*lon.  New  Mexico  tranacript.  at 
2M. 

**  Comment*  of  Robert  Herbold.  Senior  Vice 
President.  The  Proctor  ft  Gamble  Company 
CIndiaiupoli*  Field  Hearing). 

*'Ot)e  *uch  subsidy  mechanism  is  the  Universal 
Sert  ice  Fund  (USF)  which  provides  monies  to  local 
telephone  companies  whose  "local  loop"  coat*  {i  e  . 
the  coal  of  the  facility  connecting  the  *ub*criber  * 
borne  to  the  nearest  company  switching  ofTice)  are 
RX>re  than  IS  percent  above  the  national  average. 
The  USF  grew  ht)m  S44S  million  in  1986  to  more 
than  S700  million  in  1993.  sparking  an 
Investigation  by  a  Federal-Slate  loint  Board  and  the 
fCC  into  the  cause*  of  it*  rapid  growth.  See  also 
Amendment  of  Part  36  of  the  Commi**ion'*  Rules 
and  Establishment  of  a  )oim  Board.  Notice  of 


approach  benefits  all  households  in 
high  cost  areas,  whether  or  not  they  are 
low  income  or  vs'ould  terminate 
telephone  service  if  faced  with  cost- 
based  rates. 

43.  Recently,  government  regulators 
have  developed  more  carefully  targeted 
funding  programs.  For  example,  the 
FCC's  Link-Up  America  program  allows 
States  to  reduce  telephone  installation 
charges  for  qualified  households  by  as 
much  as  $30,  as  well  as  to  use 
installment  payments  for  installation 
charges  without  any  interest  charges  to 
the  customer.  To  date,  forty-eight  states 
and  the  District  of  Columbia  have 
implemented  Link-Up  America 
programs.  Funding  of  the  program  this 
year  will  be  approximately  $15.9 
million.  Under  the  FCC's  Lifeline 
program,  started  in  1985,  the  FCC 
matches  State  rate  discounts  to  eligible 
subscribers  (up  to  the  maximum 
Federally-mandated  subscriber  line 
charge  of  $3.50  per  month).  Thirty-five 
states  and  the  District  of  Columbia  have 
implemented  some  form  of  Lifeline 
assistance,  at  a  projected  cost  of  some 
$119  million  in  1994. 

44.  Most  experts  contend  that  • 
universal  support  should  be  provided 
only  to  those  subscribers  who  could  not 
otherwise  afford  telephone  ser\'ice. 
Some  argue  for  targeting  subsidies  to 
low  income  users,  high  cost  areas,  and 
special  needs  groups.**  NARUC's 
Universal  Service  Project  recommends 
continuing  some  support  mechanisms 
in  place  today,  including  targeted 
support  in  low  cost  areas  and  direct 
assistance  to  end  users  through  Lifeline 
and  Link-up  programs.**  Others  also 
support  some  form  of  lifeline  option  to 
assist  low  income  customers  while 
avoiding  subsidizing  every  household."* 

45.  We  seek  comment  on  how  best  to 
target  universal  support  funding.  What 
criteria  should  be  established  to  identify 
those  eligible  for  subsidies?  Should 
eligibility  for  support  be  linked  to  the 
eligibility  standards  associated  with 
other  social  "safety  net"  programs. 
Should  support  be  structured  so  that 
some  defined  package  of 
telecommunications  services  consumes 
no  more  than  a  specified  percentage  of 

a  household's  annual  income,  or 
represents  no  more  than  a  designated 


Inquiry.  CC  Docket  No.  80-2S6  (released  August  30. 
1994).  Another  subsidy  mechanism  is  the  Rural 
Electrification  Administration's  telephone  loan 
prograrr-.  which,  since  1947.  has  provided  low-cost 
loans  directly  to  rural  telephone  companies  and 
cooperative*.  See7  U.S.C.  $901  et  seq  (1994). 

•'  See  Nil  Field  Hearings,  p.  lO-l  1. 

•*Suff  Draft  Position  Papw.  supra  note  54,  al  8. 

^Comments  of  Charles  Smith.  Vice  President 
and  General  Manager.  Pacific  Bell.  Los  Angeles 
region.  Tranacript  of  Lo*  Angeles  Hearing  at  55 
(Feb.  16,  1994). 


fraction  of  a  household's  yearly 
exponditures?"*  Should  subsidies  be 
applied  to  a  limited  set  of  services  and, 
if  so,  how  should  that  set  of  services  be 
determined? 

46.  We  also  request  comment  on  the 
current  practice  of  providing  support  to 
firms  providing  service  in  high  cost 
(predominantly  rural)  areas.  Some  have 
argurd  that  rural  telephone  companies 
have  higher  average  costs  only  if  one 
considers  the  fixed  costs  of  their 
telephone  networks.  When  operating 
expenses  [e.g.,  labor  costs,  taxes,  interest 
expenses)  are  factored  in,  total  costs  for 
some  rural  companies  are  lower  than 
the  costs  incurred  by  companies 
operating  in  non-rural  areas.**^ 
Comm«nters  should  address  these 
analyses  and  their  implications  for 
universal  service  policies  in  niral  areas. 

47.  In  a  related  vein,  MFS  suggests 
that  subsidies  for  high  cost  areas  be 
based  on  objective  criteria  such  as 
population  density,  geography,  and 
other  subscriber  statistics  rather  than 
actual  telephone  company  costs  to 
reduce  any  incentive  of  LECs  to  inflate 
costs  so  they  can  keep  receiving 
subsidies.*"  Is  that  a  viable  funding 
strategy?  Would  it  be  more  efficient  to 
direct  support  to  rural  households, 
thereby  subsidizing  only  those 
subscribers  who  could  otherwise  not 
afford  telephone  service? 

48.  Finally,  we  soficit  comment  on  the 
appropriate  recipients  of  universal 
service  support.  As  noted  above, 
subsidies  are  directed  towards  the 
providers  of  telephone  service,  in  return 
for  their  commitment  to  provide  below 
cost  service  to  certain  subscribers  or  in 
certain  areas.  Some  obser\'ers  have 
suggested  providing  subsidies  directly 
to  subscribers,  either  as  a  complement 
to  or  in  place  of  transfers  to  carriers. 
There  is  growing  interest,  for  example, 
in  a  voucher  system  to  allow  subsidies 
to  be  distributed  directly  to  eligible 
subscribers  who  would  choose  their 
own  providers.*^  Similarly,  there  is  a 
proposal  to  give  eligible  customers 
credits  on  their  monthly  bills  to  reflect 
reductions  in  the  price  of  basic 
service.'" 


"•As  noted  above,  telephone  service  comprised 
no  more  than  2.0-2.1%  of  the  average  U.S. 
household's  annual  expenditures.  See  supra  note 
26. 

»'  See  Joseph  Fuhr.  Jr.,  Should  the  LIS  Subsidize 
Rural  Telephone  Companies?,  12  J.  of  Pol.  Analvsis 
and  Mgmt  310  (1993);  Thomas  Armstrong  and 
Joseph  Fuhr.  Jr..  Cosf  Considerations  for  Pural 
Telephone  Service.  17  Tel.  Pol.  80  (1993). 

"•  See  Petition  of  MFS.  supra  note  55.  al 
Attachment  I,  p.  4. 

•'Comments  of  Mark  T.  Bryant,  MQ 
Telecommunications  13,  New  Mexico  Hearing  (Dec. 
lb,  1993).  See  also  Noam  al  36-37. 

'"See  Petition  of  MFS,  supra  note  55.  al  20. 
(triers  that  provide  basic  exchange  se.'-vire  would 


49.  Directing  support  to  end  users, 
rather  than  to  carriers,  could  give 
customers  more  control  in  choosing 
their  providers,  while  continuing  to 
ensure  that  all  have  access  to  affordable 
service.  It  might  also  stimulate 
competitive  entry  in  some  areas.  Others 
have  argued,  however,  that  providing 
support  to  subscribers  would  encourage 
inefficient  entry  by  new  firms, 
jeopardize  incumbent  providers'  ability 
to  serve  remaining  customers,  and 
actually  increase  universal  ser\'ice 
support  reauirements.'i 

50.  Should  universal  service  support 
payments  be  made  to  service  providers, 
to  subscribers,  or  in  some  other  fashion? 
Would  directing  subsidies  to  carriers 
encourage  inefficient  entry  in  some 
areas?  If  so,  under  what  conditions? 
Could  a  subscriber-based  subsidy 
program  be  structured  to  avoid  such 
problems?  How  much  would  such  a 
program  cost  to  establish  and  operate?  If 
support  payments  are  made  to  service 
providers,  should  they  be  limited  to 
certain  categories  of  providers,  such  as 
"carriers  of  last  resort"  [i.e.,  firms  that 
agree  to  provide  universal  services 
throughout  an  entire  geographic  area)?  If 
so,  would  it  be  feasible  or  efficient  to 
designate  (and  provide  subsidy 
payments  to)  multiple  carriers  of  last 
resort  in  a  particular  area?  What  rules 
should  dictate  when  carriers  of  last 
resort  can  enter  or  exit  geographic  areas? 
What  is  the  most  effective  way  to 
establish  service  in  currently  unserved 
areas?  For  example,  would  it  be  possible 
to  award  a  franchise  to  service  an 
unserved  area  via  competitive  bidding? 
What  minimum  firanchise  requirements 
would  be  necessary  to  make  such  an 
auction  fair  and  attractive  to  potential 
bidders? 

C.  Transition  Measures 

51.  Establishing  a  new  funding 
scheme  will  likely  necessitate 
transitional  measures.  For  example,  if 
any  rate  rebalancing  occurs,  it  will  be 
necessary  to  address  potential  "rate 
shock  "  to  local  ratepayers.  One 
commenter  contends  that  any  transition 
should  be  aimed  at  achieving  two  goals: 
(1)  developing  a  level  playing  field  for 
competitors  and  (2)  continuing  to 
protect  consumers.  Ameritech  proposes 
to  use  what  it  calls  the  "Customers  First 
Plan,"  based  on  what  Ameritech  labels 
"bulk  billing."  In  effect,  Ameritech 
would  collect  the  necessary  subsidy 
amount  by  billing  long  distance  carriers 
according  to  their  share  of  the  total  toll 


revenues  reported  to  the  FCC  for  all  of 
Ameritech 's  interstate  access  customers. 
Ameritech  urges  this  approach  as  a 
transition  to  long-term  reform  of 
universal  service  funding 
mechanisms.'^  We  request  comment  on 
this  approach,  as  well  as  on  other 
transitional  proposals.  How  should 
these  mechanisms  be  structured  so  as 
not  to  distort  competitive  markets? 

V.  Role  of  the  Federal  and  State 
Governments  in  Developing  Universal 
Service  Policies 

52.  Traditionally,  FCC  and  state 
regulators  have  worked  in  tandem  to 
promote  universal  serv  ice  goals,  but 
responsibility  for  defining  the  precise 
components  of  universal  service  has 
resided  primarily  with  the  States.  The 
telecommunications  reform  legislation 
pending  in  Congress  would  specify 
differing  degrees  of  Federal-State 
cooperation.  The  Senate  bill,  S.  1822, 
would  charge  the  FCC  with  defining 
universal  service,  "based  on 
recommendations  from  the  public, 
Congress,  and  the  Federal-State  Joint 
Board,"  although  it  would  authorize  the 
States  to  prescribe  requirements  over 
and  above  the  federally-established 
minimum  as  long  as  such  regulations 
are  not  inconsistent  with  those 
prescribed  by  the  FCC's  The  House  bill, 
H.R.  3626,  would  delegate  the  task  to 
the  FCC  and  the  States,  based  on 
recommendations  from  the  joint 
Board.''* 

53.  Similarly,  most  funding  proposals 
recognize  the  joint  role  of  the  FCC  and 
the  states,  given  the  bifurcated 
regulatory  jurisdiction  over 
telecommunications.  For  example,  both 
bills  now  pending  in  Congress,  H.R. 
3626  and  S.  1822,  require  the 
involvement  of  the  FCC  and  the  States 
in  determining  new  universal  ser\'ice 
funding  mechanisms,  although  the  final 
distribution  authority  between  the  two 
levels  of  government  will  turn  on  the 
specific  legislative  language  enacted 
Many  parties  stress  the  need  for 
administration  of  a  funding  mechanism 
by  a  neutral  third  party  from  the  private 
sector.'* 

54.  There  are  numerous  arguments  for 
allowing  more  or  less  federal  or  state 


grant  credits  lo  eligible  end  users,  and  these  credits 
would  apply  against  the  carriers'  universal  service 
obligations. 

"See Panzar and  VVildman.  supro note  21. at  20- 
25. 


"  See  Petition  for  a  Declaratory  Ruling  and 
Related  Waivers  to  Establish  a  .Ve»  Rrgulotory 
Stocfel  for  the  Ameritech  Region,  DA  93-481. 
Attachments  to  Ameritech's  Reply  Comiiients: 
Customers  Plrst;  Airieritech's  Advanced  Univervil 
Access  Plan.  Attachment  G  (filed  July  12.  1993). 

"S.  1822,  103d  Cong..  2d  Sess.  Section  102(a) 
(1994). 

'*H  R.  3626,  103d  Cong..  2d  Sess.  Section  302 
(1994). 

"  See  Petition  of  MFS,  supra  note  55,  at  17;  See 
also  Comir>ents  of  Michael  Morris.  TCC,  supro  nole 
56,  Hi  222. 
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authority  over  universal  Mrvic* 
policies.  Oefining  universal  Mrvic*  oo  a 
nationwide  basis,  for  example,  could 
facilitate  natwori  pianninR  and  service 
deployment,  thereby  redudng  the  total 
costs  to  society  of  implementing 
universal  service.  On  the  other  hand, 
giving  individual  states  flexibilitv  to 
adopt  differing  definitions  and  funding 
mechanisms,  as  is  the  case  today,  would 
allow  them  to  craft  policies  moro  in  line 
with  local  conditions.  Allowing  for  state 
experimentation  might  also  reduce  tha 
risks  of  mandating  provision  of  services 
either  unnecessarily  or  prfmaturt'ly.  and 
or  leave  room  for  creative  funding 
mechanisms  that  might  reduce  the  total 
subsidy  requirement.  We  request 
comment  on  the  appropriate  role  of  the 
Federal  and  State  government  in 
defining  and  funding  universal  service. 
What  role  should  l»e  played  by  the 
private  sector? 

VI  (>p««  access  for 
Telecommunicatioos  and  informatioa 
Systems 

55.  The  development  and 
convergence  of  new 
telecommunications  and  informatioa 
technologies  are  also  leading  to  changes 
in  the  way  people  think  about  access  to 
the  "network."  The  concept  of  "open 
access"  has  come  to  represent  technical, 
regulatory,  and  empowerment 
components.  This  section  examines 
these  evolving  concepts  of  open  access 
and  the  policies  that  can  help  make 
them  a  reality. 

56.  Historically,  access  has  focused  on 
issues  such  as  physical  access  to  a 
seamless  and  transparent  web  of 
monopoly  local  exchanges,  equal  mxxss 
to  long  distance  carriers.'*  and 
availability  to  and  ease  of  use  by 
consumers,  among  others.  As  a  result, 
any  telephone  customer  can  initiate  as 
well  as  receive  phone  calls,  regardless  of 
the  local  exchange  and  long-distance 
carrier  serving  the  caller  and  the  call 
recipient.  This  "open  system"  that  we 
all  take  for  granted  has  been  achieved 
through  a  framework  of  policies 
designed  to  promote  interconnection 
and  interoperability,  such  as  expanded 
interconnection  and  a  uniform  system  of 
"addresses"  {i.e.,  telephone  numbers).^^ 


'"  Equal  aocasa  kn  long-distanc*  carrlen  has  ncM 
y«t  bMO  fully  achinrvd  for  all  local  axchanit* 
cam««T»  or  (or  non-BOC  callular  oparalors. 

"In  cootiaat.  cable  talevUion  (mnchlan*  are  not 
inlefConnaclMl  with  Mhur  nelwori*.  Each  cu»lom« 
is  wrv«d  by  a  local  provider  who  provide*  aixeu 
■olely  to  tha  wrvices  Ihal  cabia  operator  wiihas  to 
provide  and  tbe  aal-lop  box  ia  principally  a  raoalve- 
only  device.  In  tha  calile  context,  acceaa  genaially 
retan  to  cuatomar  acoaaa  lo  cabto  aarvioa  (maaiured 
In  homaa  paaiadl  and  to  cafTia«a  i«qylr«(aaola 
imposed  on  cabIa  providers  such  as  Public. 


57.  The  Administrations's  open  access 
goals  are  broader  and  more  niuili- 
faceted  than  the  traditional  approach.  In 
the  evolving  competitive  marketplace, 
open  access  %vill  require  that  multiple 
telecommunications  and  information 
providers  as  well  as  users  can 
interconnect  transparently  and  be 
interoperable.  This  will  in  turn  promote 
even  more  competition  among 
information  providers  and  service 
options  for  consumers.  Thus,  as  the  Nil 
evolves,  the  Administration  seeks  to 
ensure  that  consumers  and  service 
providers  will  be  able  to  transfer 
information  across  disparate  networks 
easily  and  accurately,  with  seamless, 
interactive,  user-driven  operations. 
Also,  to  bj!  trulv  useful,  an  advanced 
information  infrastructure  must  allow 
service  providers  to  offer  a  full  range  of 
educational  material,  health 
information,  and  home  and  business 
services,  and  it  must  make  those 
services  truly  accessible  without 
unreasonable  tctchnical  or  regulatory 
barriers,  particularly  to  disabled 
individuals  '• 

58.  We  solicit  comments  on  how  open 
access  should  be  defined  at  this  time. 
How  should  an  open  access  policy  be 
shaped  to  accommodate  the  changing 
needs  of  our  information  society?  What 
impact  will  open  access  have  on 
competition  and  ultimately  on  the 
extent  of  the  need  for  universal  service 
regulation?  How  can  policymakers 
ensure  that  the  Nil  fulfills  its  promise 
for  education,  economic  growth  and  job 
creation?  How  will  the  new  entrants  in 
the  market  affect  open  access?  What 
steps  can  be  taken  to  facilitate  or  ensure 
access  by  Americans  with  disabilities? 

59.  The  Administration  also  envisions 
open  access  to  a  two-way  system  of 
broadband  communications  as  a  means 
of  individual  empowerment.  The  idea  is 
that  improved  access  to  information  will 
build  and  promote  the  values  of 
democracy.^  Open  access  in  this  new 
environment  creates  opportunities  for 
potential  senice  providers  as  well  as 
users  to  be  ^iroviders  of  information. 
thereby  promoting  an  enhanced  concept 
of  community  involvement  and 
competition  in  the  free  flow  of  ideas. 
Thus,  open  access  to  the  Nil  could  spur 
development  of  community-driven 
grass-roots  networks  or  "electronic 
commons."  In  addition,  the  Nil  will 
enhan<;e  the  ability  of  the  Federal 
government  and  state  and  local 
governments  to  deliver  information  and 
services  to  citizens  more  effectively,  and 


for  citizens  to  communicate  their  views 
on  legislation  and  policy  initiatives  back 
to  government  ofRcials  just  as  easily 

60.  How  can  the  "electronic 
communities  '  envisioned  by  the 
Administration  be  fostered?  How  can 
access  to  the  Nil  be  assured  for 
individuals,  small  and  large  businesses, 
non-profit  institutions  (in  particular, 
schools,  libraries  and  health  care 
facilities)  and  state  and  local 
governments?  How  can  access  \ie 
assured  in  rural  areas?  Should  there  be 
different  access  opportunities  and  prices 
for  profit  and  non-profit  entities?  Large 
and  small  entities?  How  can  society 
ensure  that  our  citizens  are  sufficiently 
"computer  literate"  to  utilize  the  Nil? 

61.  The  critical  question  facing 
policymakers  is  how  to  ensure  open 
access  to  the  NII.«»  NTlAs  field 
hearings  revealed  a  general  consensus 
among  witnesses  that  significant  issues 
such  as  interconnection.*' 
interoperability  and  standartl  open 
interfaces,"*  and  reasonable  prices  and 
tariffs  '^  need  to  be  addressed  before 
open  access  can  be  assured.** 

62.  The  Nil  will  integrate  and  build 
upon  many  different  hardware  and 
software  components,  some  of  which 
already  exist  and  many  of  which  are 


Education  aad  Covinmaol  chaaneU.  leased  icc«M, 
and  must  carry  channels 

"Saajanero/Zy  Agt^tda  for  Aclton.  supra  note  S 

'•M  at  49.029 


■"The  tolaoominunicatioQS  reform  bills  being 
considered  by  the  103rd  Congress  contain 
numerous  provisions  to  promote  open  access  Theta 
inrluda.  for  example,  requirements  for 
interconnection  capability  among 
lelerrimmunlcaUons  carriers:  noo-disdiminalory 
access  to  natvrori  facilities,  servicea,  functions  and 
ill  format  ion  on  an  unbundled  basu  luidar  oertaio 
conditiocu:  the  development  of  interconnection 
standards:  |oint  planning  among 
telacommunicaltona  and  information  service 
providers  for  inlaroparability  of  private  and  public 
networks;  the  elimination  oi  restrictions  on  resale 
or  sharing  of  network  facilities  and  services;  and  the 
prorlsion  of  advanced  services,  possibly  writh 
preferential  rates,  to  various  govenunontal  and  non- 
profit institutions-  Tlie  nature  and  extent  of  these 
provisions  will  depend  on  final  passage  of 
telecommunications  reform  legislation  ir.  Congress 
and  implementation  actions  by  the  PCC 

•'  .Se^  Comments  of  The  Nrws  fr  Obiservrr,  North 
Carolina  State  University:  M.  Strata  Rom.  Virtual 
City  Netwoci  Project  and  NC  Electronics  ft 
Informetion  Tachix>logies  A&soci^tior. 

•'Comments  of  NC  Rural  Economic  Development 
Center.  First  Pac  ific  Networks;  Prodigy  Services 
Company:  SAGRELTO  Enterprises:  GTE  West  Area 
Telephone  Operations:  Pacific  Bell;  Virtual  V^illey 
Inc.:  Multimedia  Design  Corporation;  Adamalion. 
Inc  :  MCNC:  and  State  of  New  Mexico.  GSO/ISO 
Office  of  Coounuoicatioos. 

•'Comments  of  Kirst  Pacific  Networks:  Prodigy 
Services  Company.  Adamalion.  toe.; 
Communicatioas  Resources.  Inc:  Hooked.  Inc..  and 
IMC  Electronics  ft  Information  Technologies 
Association. 

•♦  A  number  of  commenters  also  noted  that 
resolving  security,  privacy,  and  intellectual 
property  issues  over  the  NO  is  also  criticsl  The 
Admin istralioa  is  curraotly  addressing  these  is*ues 
throtigh  several  XSJV  committeaa  and  working 
groups  These  include  the  Nil  Security  Issues 
Forum,  the  Network  Reliability  and  Vulnerability 
Wo.-iing  Croup,  and  tbe  Privacy  Working  Group. 


still  in  development.  These  components 
must  be  interoperable,  i.e.,  able  to  work 
together.  Interoperable  components 
would  allow  distinct  networks  to 
communicate  with  each  other  nnH 
allows  users  to  access  various  products 
and  services  through  standard  software 
and  hardware.*^  An  Nil  comprised  of 
interoperable  networks  will  create  an 
infrastructure  that  is  accessible  to  all 
providers  and  users.**  What  critical 
points  in  today's  infrastructure  must  be 
interoperable  if  the  Nil  vision  is  to  be 
successfully  implemented?  What  role,  if 
any,  should  open  or  standard  interfaces 
and  protocols  play?  What  role  can 
government  play  in  facilitating 
interoperability,  both  in  the  short  term 
(e.g.,  two  years)  and  in  the  long  term. 

63.  Interoperability  can  be 
accomplished  in  a  number  of  different 
ways.  Equipment  can  have  open 
protocols  and  interfaces  that  permit  a 
physical  connection  (as  is  the  case  of  a 
plug  and  socket)  or  logical  connection 
(message  format  and  exchange 


•«  Computer  Systems  Policy  Project  Perspectives 
on  the  National  Information  Infrastructure: 
Ensuring  Interoperability  5  (Feb.  1944).  Familiar 
examples  of  interoperability  include  standard  size 
nuts  and  bolts,  telephone  jacks  ai>d  telephones,  and 
computers  and  modems. 

••Many  believe  that  the  Internet  Is  an  excellent 
model  for  such  interoperability,  since  it  allows 
users  all  over  tbe  world  to  access  information  and 
talk  to  each  other  easily  over  tbe  network.  We 
request  comments  on  whether  the  Internet  is, 
indeed,  a  good  model  for  interoperability  for  Iho 
Ml. 


procedure).*'  Equipment  built  with 
open  architecture  will  also  permit 
interopyerability.  Additionally,  standards 
for  voice,  video,  data  and  multi-media 
services  are  also  crucial  to 
interoperability.** 

64.  While  there  have  been  times  when 
the  U.S.  government  has  promoted 
particular  standards,  industry  adoption 
of  voluntary  standards,  working  with 
government  officials,  is  now  the  norm. 
Various  commenters  have  argued  that 
either  approach  can  be  too  slow  given 
the  fast  pace  of  change  in  the  industry. 
In  addition,  some  argue  that  the 
industry  standard-setting  process  is 
costly  and  requires  large  amounts  of 
employee  time,  which  creates  hardships 
for  smaller  companies. 

65.  How  should  standards  develop  for 
the  Nil?  Do  standards  affect  the  ability 
to  innovate?  How  can  standards  be 
developed  that  are  flexible  and 
adaptable  enough  to  meet  user  needs  at 
affordable  costs?  If  voluntary,  industry- 


•'  Protocols  are  the  set  of  rules  governing  the 
operation  of  functional  units  of  a  communication 
system  that  make  communication  possible.  Open 
interfaces  are  specifications  for  interconnection 
compatibility  made  available  to  all  vendors. 

••See.  e.g..  Comments  of  Alan  R.  Blatecky,  Vice 
President,  Information  Technologies.  MCNC.  North 
Carolina  Hearing  (Apr.  27,  1994).  "It  is  essential  to 
have  regulatory  guidelines  which  ensure 
Interoperability  across  networks  through  the  rapid 
adoption  and  encouragement  of  open  standards.  If 
standards  are  not  adopted,  the  marketplace  becomes 
a  battleground  for  proprietary  solutions  which 
penalize  users  until  one  of  the  standards  fi.^ally 
becomejsj  a  de  facto  standard."  Id.  at  2. 


set  Standards  are  the  favored  approach, 
what  procedures  should  be  followed  In 
establishing  standards,  and  what  fora 
should  be  used?  What  role,  if  any, 
should  the  government  play? 

66.  Competition  is  one  of  several 
means  of  ensuring  that  innovation  and 
the  provision  of  information  and 
transport  services  will  flourish  on  the 
Nil.  At  the  same  time,  there  is  a 
recognized  need  for  government 
intervention  in  the  case  of  market 
failures,  for  example,  to  protect  new 
entrants  from  the  market  power  of 
incumbent  operators  when  necessary. 
Will  greater  competition  in  information 
and  transport  markets  alone  be 
sufficient  to  achieve  open  access  goals? 
If  not,  what  other  actions  are  necessary? 
What  regulations  or  policies  need  to  be 
in  place  to  guarantee  reasonable  and 
nondiscriminator)'  interconnection  and 
reasonable  cost-based  pricing  and  tariffs 
for  the  Nil?  What  technical  or  regulatory 
barriers  must  be  overcome? 

VII.  Conclusion 

67.  NTIA  hereby  requests  comments 
in  this  inquiry  to  be  filed  on  or  before 
December  14,  1994. 

Dated:  September  13, 1994. 
Larry  Irving, 

Assistant  Secretary  of  Commerce  for 

Communications  and  Information 
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OFFICE  OF  MANAGEMENT  AND 

BUDGET 

Cumutative  Rpporl  o^  Rescissions  and 
Deferrals 

September  1,  1994. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  month  report  listing  all 
budget  authority  for  this  fiscal  year  for 
which,  as  of  the  first  day  of  the  month, 
a  special  message  has  been  transmitted 
to  Congress. 

This  report  gives  the  status  of  65 
rescission  proposals  and  12  deferrals 
contained  in  six  special  messages  for  FY 
1994.  These  messages  were  transmitted 
to  Congress  on  October  13,  November  1, 


and  November  19,  1993;  and  on 
February  7,  May  2,  and  June  8, 1994. 

Rf>v<  issions  f  Affaf  hments  A  and  C.) 

As  ol  beptember  1,  1994,  b5  rescission 
proposals  totaling  $3,172.2  million  had 
been  transmitted  to  the  Congress. 
Congress  approved  45  of  the 
Administration's  rescission  proposals  in 
P.L.  103-211.  A  total  of  $1,286.7  milhon 
of  the  rescissions  proposed  by  the 
President  was  rescinded  by  that 
measure.  There  are  no  rescission 
proposals  pending  before  the  Congress. 
Attachment  C  shows  the  status  of  the  FY 
1994  rescission  proposals. 

Deferrals  (Attachments  B  and  U] 

As  of  September  1,  1994.  $1,199.6 
million  in  budget  authority  was  being 
deferred  from  obligation.  Attachment  D 


shows  the  status  of  each  deferral 
reported  during  FY  1994. 

Information  From  Special  Messages 

The  special  messages  containing 
information  on  the  rescission  proposals, 
and  deferrals  that  are  covered  by  this 
cumulative  report  are  printed  in  the 
Federal  Register  cited  below: 
58  FK  54256,  Wednesday,  October  20, 

1993 
58  FR  59517,  Tuesday,  November  9, 

1993 

58  FR  63264,  Tuesday,  November  30, 
1993 

59  FR  7122,  Monday,  February  14,  1994 
59  FR  24006,  Monday,  May  9,  1994 

59  FR  32068,  Tuesday.  June  21,  1994 
Alice  M.  Rivlin. 
Acting  Director. 

BIIUNG  CODE  31tO-01-M 


ATTACHMENT  X 
STATUS  OP  FY  1994  RESCISSIONS 


Rescissions  proposed  by  the  President 

Rejected  by  the  Congress 

Amounts  rescinded  by  P.L.  103-211,  the  FY  1994 

Emergency  Supplemental  Appropriations  Act..., 

Currently  before  the  Congress , 


Amounts 
(In  millions 

of  dollars) 


3,172.2 
-1,853.5 

-1,286.7 


0.0 


ATTACHKENT  B 


STATUS  OP  Ti    1994  DEFERRALS 


Amounts 

(In  millions 

of  dollars][ 


Deferrals  proposed  Dy  the  President. 


Routine  Executive  releases  through  September  1,  1994 

(CMB/Agency  release  of  $7,426.9  million, 
partiall-'  offset  by  cumulative  positive 
adjustment  of  $643  thousand.; 


8,625.8 
•7,426.2 


Overturned  by  the  Congress, 


Currently  before  the  Congress, 


1,199.6 


UMI 


4ni2r. 


r»'«!«r.il  R»>t;isf»>r  /  Vol.  59,  No.  180  /  Monday,  September  19,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Notices 


48127 


I 


II 


a 

a  ■^  fl 

^  ^  > 
a  3.  < 


t   -,    a 
^   5  < 


103-2 
103-2 
103-2 

o 

_J_I_I 

_l 

a.  a.  a 

OL 

8SS 

in  r>  ^ 

o 

40  S 

s 

I 


»-  <N  •-  IN 


<o  O  O 
in  o  * 

o  in  q" 

^  M  o» 


2 


•^  T-  (N  r5 

O^   C>   (7k   (7> 

a  Qc  cr  Qc 


o 

< 


2 
ui 

2 
»- 

a. 


33 

ii 

Si 


s 


lo  CO 


ii 


5      S  !(!5 


tr  _ 
_  <« 

^   — ' 


ILOL 

SI 

•o'cm' 


M  r> 


a>  at 


I??!; 


oc  a: 


^  2  8 


a   i^ 


f  *  - 


} 


-i 
a 


5 

T- 

<4 

«M 

CM 

^c 


c 
o 
U 


11 

<    Q     I 


O 


CM 


a.     a. 

2    i 


CM 

o 

_J 
Q. 


m 

o 
r> 

CO 


a» 


to 


CM 


fO 


cm' 


(D 

cm" 


! 


2 

E 

S 

a. 
•  ^ 

^^ 

o    •  o 
_  •  « 

S  s  «= 
5  8.2 

10     3 

Ii 

5^ 


cr 


at 

i 

tr 


9; 


3 
(/J 


« 


S^    IB     —     ™ 

?  5,55 

2  8=^ 

s  (-> 

ills. 

<  CQ,  «  V 


i  S  •" 


e 
-  E 

"     3 

*0    -7 

K 


3 
^ 
^ 


o 

c 
c 


5'    "« 


.2     a 


so       (0 


(0  Ui 


« 


I     I 

CM         CM 


2   i 


I   i 

(k     tr 


o  E 


i    |l 

•s    C    C    «i 


c 
o 

II 

<   E 

l< 

o  o 

0)    X 
>     V 

a 


—   c 


3     - 
1/1    ro 

^  5 


u 


c 

3 


▼  O 
CD  CN 


25 


IT)  o 

«  to 
id  tei 


a  q: 


in 

c 
n 
.2 

« 

if 


s 


c 

2  -S  § 

™  y  8 

y  ^  u 

u  " 

^  E 

uji:  2 

-  «  5? 

ESS 

3  ££  Q- 

cr 


CM 

o 

-i 

Q. 


o 

8 

cm' 


a> 


s 

to 
cm" 


cm 

i 


E 
S 


Z  3 
E  £ 

tr    3 


3 
Z 


re    t 
O  U 


CM  CM 
C^C^ 

o  o 
a;  a: 


Ra 


8  5! 


SS 


CM  CM 


8 


O)  ift 


CM  CO 


I 


I   u 


5      II 


^        0! 


coo 

<t   CO    CD 

•5  v  v 


E 

ft 


c    o    _ 

III 

o  a  Q. 

u. 


o 


n 


s 


0. 


CM 

A 

o 


« 


AA 


(O  »- 


I! 


§§ 


S 


CM 


$s 


C^CM 


5?K 


M 


I 


33 


I 


UJ 

(J 

a 

Z 

s 

O 

u 


•I 

e 


o 

(S 

(I 

£:" 

u 


Z   ^   i       ^ 

S   S   re       2 

<  _i  _j        ^ 


Z 
u 

2 

H. 

K 

< 
& 
UJ 

Q 


=  c  * 
«  «>  —  5 

«5oo 


g 

t  § 

?  E 

1^ 
►-  (t 
<«  ■ 

§  i 

1° 


UJ 
(A 


s      UJ 


2 

UJ 

2 

< 
CL 
UJ 

O 


Is 


ii 

I  5.S. 
%^% 


UMI 


401215 


f  f<!tial    Reujsl»'r 


Monday.  September  19,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Notices 


48129 


{>< 

N 

(M  r><  <M  «N  CM  (N  r^ 

<^ 

^ 

fJ>  r^  <J)  p»)  rS  fJ»  rS 

o 

o  o  o  o  o  o  o 

i 


ss 


5    < 


'I  m 


I 


?2^ 


II 


M 


J 


-J  -I  _t  _i  _J  _i  _l 

a  a  a.  a  a.  a.  Q. 

»  r^  »-  «p  <N  oo  f>- 
•-  CO  m  ^  (C  lO  o 
r>  r.>  m  «o  S  i75  r- 


d>  CD  d»  OB  a>  CT>  d> 
•     •>■••> 

rt  rt  rt  rt  rt  ^  €0 

>^  ^^  «p  f>«  ^*  «>  r- 

♦*  g  in  ^  a»  *  *o 

CD   (^   (N  O  00   (N   Ok 


r)  r»  p>  r)  n  r>  rt 
0>  C7)  o  o  o>  o  o> 


ro  A  Q  rt  ifi  ui  <*> 
»-  O  •  *  f^  «  »- 
<0  in  o»  V  eo"  •-■  «r> 
^'  <o  ^        »-  Lp  o 


(O  r>.  0  Oft  O  <-  <N 

T  T  T  T  "^  "^  '^ 

c^  0)  3i  oi  oi  ci  3i 

a  a  a  a  cr  cc  a 


I 


a: 

§ 

§ 

o- 

n 

o  a 


o>  a» 


o  at 

CM  o» 


? 
^ 


J 


I 

ii 

5 

o 

a: 

(LCL 

J 
a. 

-i 
a. 

§ 

•B* 

750 
40.257 

S 

00 

25 


»-  <N 


r^  O 


t 

©    — ' 

<2 
u  •  o 

k2  « 

2    2  -O 

^   "   c 

X     0     3 

u  --  o 

<  ^  x: 

-  §i 
-   § 


•^  r!  *  « 

•  -  r  rr 
3  &■  <«  -fi 

-2  -S  5  = 

2:  =  -a  " 

•  ?  c  > 
ft  --  a  < 


*   ** 


3      '2    I 

—   «   s  '^ 

T3    ft    X 


? 
S 


W) 


t  o 
a  £ 


ii 

a  a 


<0  O) 


3 

3 

in 


2: 
V 

V 

< 


UJ 

Z 

5 

a. 


e 

Hi 

*x 


~    5 


E   ^   o 

0  o 


O 

e 

HI 

z 

UJ 


5 

Q. 


■X   — 

i?  ^ 

Q-  >.- 
>■  a 

OB 

ti 

c 


c 


E 

3 


3  " 


c 
0 

3  u 

3    S    = 

g     41    —     'I 

2  « 


ll 


s 


o 


CM 


«-         Ol 


S    |g' 


e 

r»)  r» 

« 

r> 

25 

cr>  o> 

s 

en 

25 

'^^ 

r-  ^— 

N. 

T- 

^'r 

*-  o* 

T-    T- 

o* 

^  ci 

Sg 

SD> 

o 

(N  IT) 

(o  oo 

f.  CM 

^ 

o 

00   « 

ogT 

M  O 

s 

00    T- 

▼ 

^ 

T-       ' 

! 

5      w 


oo  »- 

ex  ko 

55 


O)  o 

CM  r) 

5  o> 

K  cr 


S 

5 
q: 


5^ 
q:  a 


o 

I 

o 

z 


2^ 


s^ 


S 


o 

oe 
u 

g 

u. 
O 

z 

Z 
►- 

cr 

< 

Q. 


ra 

E 
« 
u 

«  c 
OC  2 

3  S 

n 
«> 


u      m  5 


UJ 

;5 

M 

iL 
O 


Ui 

S 

ir 

< 
a 
m 

a 


^  W  CD 


K 
O 

a. 


C         »- 


UJ 

S 
t- 

< 

a. 

UJ 

o 


I 

c 
E 

c 
o 

e  ?  s  I 

•  O  u.  O 


«  9  3 

c 


i 


2 
S 

-I 
I 


ll 

*"  s 

JE 


E 
o 

5 


?r 


II  f 


X 


0) 

u. 


UMI 


48nn 


rrdrrnl  Rf-nistpr   '  Vol.  59,  No.  180  /  Monday.  September  19,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Notices 


46131 


I 


X 


9?^ 


a. 


-*.  w' 


1 1 


e 


CM 

O 
-i 


S     8 

▼-■      o* 


§§ 


?5 


(>« 


§      §§      s    § 


m  (N 


»-      o 


R" 


0>  Q 


< 


i 


(/I 


0) 

o 
«) 

(A 
« 

Set? 
^   4)   r»  £ 

tcrcL 


1^ 


a. 


5    *■ 
ra   o 

£  m 


?  5 


V.,'     *i 

5? 


UJ 

o 
< 

a. 

c 
< 


u 

a.  <- 

u.   < 

<  a: 

<  5 

Z  2 

2i 

<  < 

z 


M  <N  <N 

o  o  o 

_)     _)  -J 

a  Q.  (L 


fO  CM  O 

«0  n  fx 


3^3 


O*  fM  P4 


§ 


n  04 


(N  n  •• 

«?  «?  '4' 

Oi  ai  3> 

a.  a.  IX 


5.  w    ¥ 


I 


8 
1^ 


9 


8 

w 


mm 

I 


S 


E 
a 


o  •  e 

_  J*  • 

5  as 

10    3 

0  £ 
<   - 

« 


1 1 

£   u 
oo  < 
c 
o 
o 


ll 

J  - 


IS    (t    > 
Q  2  < 


s 


8 


o 


5? 

o 

s 

cm" 


M  CM 

o  o 
0.0. 


C*   T- 


1 


s 


•2  II 

9  s  ^  -fi 

l5  g^ 


! 


is 


s 


o   ? 


s 


5 

(/5 


< 
►- 

Z 

2 
Q 
< 


§  £  c 

<  ffi    •■   'O 


*  E 


s 

5 

^f 

r^ 

r< 

CM 

s 


5 


fs 


s 


O  ^« 
r>"  CO* 


--,   o    o 

C   _    c 
™   x:    o 

Z 

m 

—J 

a  u5  o 

< 

3 

.0 

W) 


t/5 

UJ 

O 

z 

UJ 

o 

< 

Z 

u 
o 

z 

UJ 

a 

UJ 

o 

z 

ce 

UJ 

Z 


(J 

(t 
O 

£ 

re 

c 


n    9 

E  ™ 
r  i. 

"2  • 
re  J 

CD  — 


CM 


S 

<0  r^ 

s 

^ 

s;s 

1£ 

cr 

a 

a: 

a  cr 

3 

c  2 


5    is 


O  (J 

£  "° 

O  (5 

~  O 

z 


E  «, 
o  ^ 
O   ^ 

2  K 
^     At 

?  g 
(»    C 

«   JJ 

3C0 


I    I 
«    re 


I 
: 

w* 

z 
o 

<A 

O 
CA 

UJ 

s 
o 


ton       /       k4nn^i. 


C  ti  r^  ♦  a  rrv  rw£ 


1Q      1QQJ     /    Wotir^a 


FpHpral  Rppiopr  /  Vnl.  59.  No.  180  /  Mondav.  September  19.  1994  /  Notices 


48133 


4B1J- 


^r»i.•l.il  Register  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  180  /  Monday.  September  19.  1994  /  Notices 48133 


i 


t  V  "  ,-» 


In 

-1     ^      ^^ 


-  < 


vis 

I  «  ? 

c  fl  «» 
?  s  I 
£  ?  cr 

I  E 

C:  z 


§ 


P       2 


5  J. 


o 


«  r» 


3 

O 


s 


0>  o> 


a,  at 


M  di  S       <i  db 


S 


6- 


6^ 


s 


2 1^ 


^ 


< 
a 

a. 

«  a. 


o 


<  (O  o 

W    W    -W-  fl»    •- 


Z3 


'J 


a: 
< 
a. 

o 


5^ 


s 


at       a 


PI 

a» 


»-  «b  —  <c  — 


8     !^ 

•-  CM 


Is 


! 


•I 

o   = 

I  t  J 

u  «  - 

<  c  c 

•-  o  " 


<i 


CTJ 

^--^ 

•*^ 

O 

en 

a» 

(O 

^~ 

CO 

•-       o       <o 

5     '     « 


< 

•^  Tf  J-, 


^  di  db  <x  OT 

C  C  C  O  Q 


.1 

II 


1^ 


(0 

z 

UJ 

o 


< 

a 


2- 

I 

S 


S 


u      ^ 


"  c  c 

c  o  o 

O  ii  o 

O  5  • 


c 

—  o 
>  E 

u.  < 


3 

1/5 


I 


2   £    0  » 


£  .•:•  ^ 
III 

u 


u 


•  o  •  a 


5^  > 

u 


< 

X 


z  S 

^  CO 

*  z 

Q 


<  B 

II 


1^ 


5«o 


n  •> 


c 

=   c    • 

2  ^  = 


1 


ol 


•  = 
o  z 


8 


8 


10 


CO 


01 


s 


s 

m" 

CO 
CO 


CM 


s 


s 

i 


I 

(0 


g 

a 

I 
at 

•i 
a 


Ui 

2 

^       I 
g      » 


I 

Is 

4;    c 
E  2 

«    B 
l\ 

3  c 
w  o 


^ 


i 

(0 


< 

UJ 

o 

5 
a: 


Ui 

O 


c  -o 
CC    u 

!<£ 

0. 


3 


Ui 

Q 

< 


UMI 


IFR  Doc.  94-23084  Filed  9-16-94;  8:45  ami 

BILUNG  CODE  3110-01-C 


UMI 


■r  ■■  «i 

SS  * 

3 

w  ■■  ■■ 

^    L     1 

%m  im  wm 


Monday 

September  19,  1994 


Part  V 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wiidhfe  a'-a 
Plants;  Determination  of  Endangered 
Status  and  Withdrawal  of  Proposal  to 
Give  Endangered  Status:  Fma!  Rule  and 
Proposed  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AB75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  (or  the 
Conservancy  Fairy  Shrimp.  Longhorn 
Fairy  Shrimp,  and  the  Vernal  Pool 
Tadpole  Shrimp;  and  Threatened 
Status  for  the  Vernal  Pool  Fairy  Shrimp 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUIMMARY:  The  US  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act)  for  the  Conservancy  fairy 
shrimp  (Branchinecta  conservatio). 
longhorn  fairy  shrimp  (Branchinecta 
longiantenna).  and  the  vernal  pool 
tadpole  shrimp  (Lepidurus  packardf), 
and  threatened  status  for  the  vernal  pool 
fairy  shrimp  {Branchinecta  lynchi]. 
These  four  invertebrate  species  are 
restricted  to  vernal  pools  in  the  State  of 
California  and  are  in  danger  of 
extinction  principally  as  the  result  uf 
urt>an  development,  conversion  of 
native  habitats  to  agriculture,  and 
stochastic  (random)  extinction  by  virtue 
of  the  small  isolated  nature  of  many  of 
the  remaining  populations  This  rule 
implements  Federal  protection  and 
recovery  provisions  afforded  by  the  Act 
for  all  of  these  animals. 

One  species,  the  California  linderiella 
{LJndeneUa  occidentahs).  which  had 
been  proposed  for  listing  with  the  above 
species,  has  been  withdrawn. 
Additional  information  that  has  become 
available  to  the  Ser\  ice  since  the 
publication  of  the  proposed  rule  reveals 
that  this  species  is  more  abundant  than 
previously  knoWn.  The  Service  has 
considered  the  additional  information 
and  has  determined  that  the  California 
linderiella  is  not  likely  to  become  either 
endangered  or  threatened  throughout  all 
or  a  significant  portion  of  its  range  in 
the  foreseeable  future,  and  it  does  not 
qualify  for  listing  under  the  Act.  A 
notice  withdrawing  the  proposal  is 
published  in  the  Federal  Register 
concurrently  with  this  final  rule. 
EFFECTIVE  DATE:  September  19,  1994. 

ADDRESSES:  The  complete  file  for  this 
final  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the 
Sacramento  Field  Office.  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way 


Room  E-1823,  Sacramento.  California 

95825-1846. 

F0«  FURTHER  INFORMATION  CONTACT: 

Chris  Nagano  or  )im  Browning  at  the 

above  address  or  by  telephone  (916/ 

978-4866). 

SUPPLEMENTARY  INFORMATKM: 

Background 

The  Conservancy  fairy  shrimp, 
longhorn  fairy  shrimp,  and  the  vernal 
pool  fairy  shrimp  are  members  of  the 
aquatic  crustacean  order  Anostraca.  The 
vernal  pool  tadpole  shrimp  is  a  member 
of  the  aquatic  crustacean  order 
Notostraca.  They  are  endemic  to  vernal 
pools  in  the  Central  Valley,  coast  ranges, 
and  a  limited  number  of  sites  in  the 
Transverse  Range  and  Santa  Rosa 
Plateau  of  California. 

The  three  fairy  shrimp  and  the  vernal 
pool  tadpole  shrimp  live  in  vernal 
pools,  an  ephemeral  freshwater  habitat. 
None  are  known  to  occur  in  riverine 
waters,  marine  waters,  or  other 
permanent  bodies  of  water.  They  are 
ecologically  dependent  on  seasonal 
fluctuations  in  their  habitat,  such  as 
absence  or  presence  of  water  during 
specific  times  of  the  year,  duration  of 
inundation,  and  other  environmental 
factors  that  include  specific  salinity, 
conductivity,  dissolved  solids,  and  pH 
levels.  Water  chemistry  is  one  of  the 
most  imporiant  factors  in  determining 
the  distribution  of  fairy  shrimp  and 
tadpole  shrimp  (Belk  1977;  |amie  King. 
University  of  California,  in  Utt.,  1992; 
Marie  Simovich.  University  of  San 
Diego,  in  Utt.,  1992).  The  four  species 
included  in  this  final  rule  are  sporadic 
in  their  distribution,  often  inhabiting 
only  one  or  a  few  pools  in  otherwise 
more  widespread  vernal  pool  complexes 
(Larry  Eng.  California  Department  of 
Fish  and  Game.  pers.  comm  .  1990; 
lamie  King,  in  lift ,  1992;  Marie 
Simovich.  in  Utt.,  1992;  Richard  Brusca. 
San  Diego  Museum  of  Natural  History, 
pers.  comm.,  1992). 

Fairy  shrimp  have  delicate  elongate 
bodies,  large  stalked  compound  eyes,  no 
carapace,  and  1 1  pairs  of  swimming 
legs.  They  swim  or  glide  gracefully 
upside  down  by  means  of  complex 
beating  movements  of  the  legs  that  pass 
in  a  wave-like  anterior  to  posterior 
direction.  Nearly  all  fairy  shrimp  feed 
on  algae,  bacteria,  protozoa,  rotifers,  and 
bits  of  detritus  (Pennak  1989)  The 
second  pair  of  antennae  in  the  adult 
females  are  cylindrical  and  elongate,  but 
in  the  males  are  greatly  enlarged  and 
specialized  for  clasping  the  females 
during  copulation.  The  females  carry 
the  eggs  in  an  oval  or  elongate  ventral 
brood  sac.  The  eggs  are  either  dropped 
to  the  pool  bottom  or  remain  in  the 


brood  sac  until  the  female  dies  and 
sinks.  The  "resting"  or  "summer"  eggs 
are  capable  of  withstanding  heat,  cold, 
and  prolonged  desiccation.  When  the 
pools  refill  in  the  same  or  subsequent 
seasons  some,  but  not  all.  of  the  eggs 
may  hatch.  The  egg  bank  in  the  soil  may 
be  comprised  of  the  eggs  from  several 
years  of  breeding  (Donald  1983).  The 
eggs  hatch  when  the  vernal  pools  fill 
with  rainwater.  The  early  stages  of  the 
fairy  shrimp  develop  rapidly  into 
adults.  These  non-dormant  populations 
often  disapf)ear  early  in  the  season  long 
before  the  vernal  pools  dry  up. 

Tadpole  shrimp  have  dorsal 
compound  eyes,  a  large  shield-like 
carapace  that  covers  most  of  the  body, 
and  a  pair  of  long  cercopods  at  the  end 
of  the  last  abdominal  segment  (Brusca 
and  Brusca  1991;  Pennak  1989;  Under 
1952;  Longhurst  1955a;  Lynch  1966. 
1972).  They  are  primarily  benthic 
animals  that  swim  with  their  legs  down. 
Tadpole  shrimp  climb  or  scramble  over 
objects,  as  well  as  plow  along  in  bottom 
sediments.  Their  diet  consists  of  organic 
detritus  and  living  organisms,  such  as 
fairy  shrimp  and  other  invertebrates 
(Pennak  1989;  Fryer  1987).  Mating  in 
tadpole  shrimp  is  described  by 
Longhurst  (1955b).  The  females  deposit 
their  eggs  on  vegetation  and  other 
objects  on  the  bottom.  Vernal  pool 
tadpole  shrimp  populations  pass  the  dry 
summer  months  as  diapaused  eggs  in 
pool  sediments.  Some  of  the  eggs  hatch 
as  the  vernal  pools  are  filled  with 
rainwater  in  the  fall  and  winter  of 
subsequent  seasons. 

Vernal  pools  have  a  discontinuance 
occurrence  in  several  regions  of 
California.  Generally  vernal  pool  habitat 
is  found  west  of  the  Sierra  Nevada  and 
extends  from  southern  Oregon  into 
northern  Baja,  California  (Holland  and 
Jain  1977,  1988).  Vernal  pools  form  in 
regions  with  Mediterranean  climates 
where  shallow  depressions  fill  with 
water  during  fall  and  winter  rains  and 
then  evaporate  in  the  spring  (Collie  and 
Lathrop  1976;  Holland  1976,  1978; 
Holland  and  Jain  1977,  1988;  Norwick 
1992;  Thome  1984).  Overbank  flooding 
from  intermittent  streams  may  augment 
the  amount  of  water  in  some  vernal 
pools  (Hanes  et  al.  1990).  Downward 
percolation  is  prevented  by  the  presence 
of  an  impervious  subsurface  layer,  such 
as  a  claypan,  hardpan,  or  volcanic 
stratum'  (Holland  1976,  1988).  Due  to 
local  topography  and  geology,  the  pools 
are  usually  clustered  into  pool 
complexes  (Holland  and  Jain  1988). 
Fools  within  a  complex  typically  are 
separated  by  distances  on  the  order  of 
meters  and  may  form  dense, 
interconnected  mosaics  of  small  pools 
or  a  more  sparse  scattering  of  larger 


pools.  Temporary  inundation  makes 
vernal  pools  too  wet  during  the  wetted 
period  for  adjacent  upland  plant  species 
adapted  to  drier  soil  conditions,  while 
rapid  drying  during  late  spring  makes 
pool  basins  unsuitable  for  typical  marsh 
or  aquatic  species  that  require  a  more 
permanent  source  of  water.  However, 
many  indigenous  plant  and  aquatic 
invertebrate  species  have  evolved  to 
occupy  the  extreme  environmental 
conditions  found  in  vernal  pool 
habitats.  Fairy  shrimp  and  tadpole 
shrimp  play  an  important  role  in  the 
community  ecology  of  many  ephemeral 
water  bodies  (R.  Brusca,  pers.  comm., 
1992;  Loring  et  al.  1988).  They  are  fed 
upon  by  waterfowl  (Ahl  1991;  Driver 
1981:  Krapu  1974;  Swanson  et  al  1974) 
and  other  vertebrates,  such  as  western 
spadefoot  toad  (Scaphiopus  hammondi) 
tadpoles  (M.  Simovich.  pers.  comm.. 
1991). 

The  genetic  characteristics  of  the 
three  fairy  shrimp  and  the  vernal  pool 
tadpole  shrimp,  as  well  as  ecological 
conditions,  such  as  watershed 
contiguity,  indicate  that  populations  of 
these  animals  are  defined  by  pool 
complexes  rather  than  by  individual 
vernal  pools  (Fugate  1992:  J.  King, 
unpubl.  data).  Therefore,  the  most 
accurate  indication  of  the  distribution 
and  abundance  of  the  four  vernal  pool 
crustaceans  is  the  number  of  inhabited 
vernal  pool  complexes.  Individual 
vernal  pools  occupied  by  the  four 
species  listed  herein  are  most 
appropriately  referred  to  as 
subpopulations. 

Urban,  water.  Hood  control,  highway, 
and  utility  projects,  as  well  as 
conversion  of  wildlands  to  agricultural 
use,  have  eliminated  vernal  pools  in 
southern  California  (Riverside  and  San 
Diego  Counties),  the  Central  Valley,  and 
San  Francisco  Bay  area  (Jones  and 
Stokes  Associates  1987).  Changes  in 
hydrologic  pattern,  overgrazing,  and  off- 
road  vehicle  use  also  imperil  this 
aquatic  habitat  and  the  four  species 
listed  herein.  Human  activities  that  aher 
the  watershed  of  vernal  pools  indirectly 
affect  these  animals.  The  flora  and  faima 
in  vernal  pools  or  swales  can  change  if 
the  hydrologic  regime  is  altered  (Bauder 
1986.  1987).  Anthropogenic  activities 
that  reduce  the  extent  of  the  watershed 
or  that  alter  runoff  patterns  (i.e., 
amounts  and  seasonal  distribution)  may 
eliminate  the  animals,  reduce  their 
population  sizes  or  reproductive 
success,  or  shift  the  location  of  sites 
inhabited  by  these  animals. 

According  to  Holland  (1978).  there 
were  an  estimated  1.7  million  hectares 
(4.2  million  acres)  in  the  Central  Valley 
that  possibly  supported  vernal  pools  at 
the  time  Europeans  arrived  in 


California.  Holland  estimated  that 
betv\'een  67  and  88  percent  of  this 
acreage  was  destroyed  by  1973.  largely 
by  human  activities  (Holland  1978). 
However,  both  the  acreage  of  historic 
vernal  pool  habitat  and  estimates  of  loss 
determined  in  this  study  have  been 
disputed  by  others.  Vernal  pools  in 
southern  California  have  been  highly 
impacted  by  human  activities  (Zedler 
1987).  The  rate  of  loss  of  vernal  pool 
habitat  in  parts  of  California  has  been 
estimated  to  occur  at  approximately  2  or 
3  percent  per  year  (Holland  1988). 

Discussion  of  the  Four  Species 

The  Conservancy  fairj'  shrimp 
(Branchinecta  conservatio),  a  member  of 
the  family  Branchinetidae.  was 
described  from  specimens  collected  at 
the  Jepson  Prairie  Preserve,  located  in 
the  Central  Valley  east  of  Travis  Air 
Force  Base  in  Solano  County  (Eng  et  al. 
1990).  The  animal  ranges  in  size  fi-om  14 
to  27  millimeters  (0.6  to  1.1  inches)  long 
and  is  most  similar  in  appearance  to 
Lindahl's  fairy  shrimp  (Branchinecta 
lindahli).  However,  the  female  brood 
pouch  is  fusiform  and  usually  ends 
under  abdominal  segment  8  in  the 
Conservancy  fairy  shrimp,  whereas  the 
pouch  is  cylindrical  and  usually  ends 
under  segment  4  in  Lindahl's  fair\' 
shrimp.  The  large,  oval  pulvillus  at  the 
proximal  end  of  the  basal  segment  of  the 
male  antenna  appears  similar  in  both 
species,  however,  the  terminal  end  of 
the  distal  antennal  segments  of  the 
Conservancv  fairy  shrimp  are  distinctive 
(Eng  et  al.  1990). 

The  Conservancy  fairy  shrimp 
inhabits  vernal  pools  with  highly  turbid 
water.  The  species  is  known  from  six 
disjunct  populations:  Vina  Plains. 
Tehama  County;  south  of  Chico, 
Tehama  County:  Jepson  Prairie.  Solano 
County;  Sac  ramento  National  Wildlife 
Refuge.  Glenn  County  (Joe  Silviera.  U.S. 
Fish  and  Wildlife  Service,  pers.  comm.. 
1993),  near  Haystack  Mountain 
northeast  of  Merced  in  Merced  County; 
and  the  Lockewood  Valley  of  northern 
Ventura  County  (Michael  Fugate. 
University  of  California  at  Riverside, 
pers.  comm..  1991).  The  pools  inhabited 
by  the  Conservancy  fairy  shrimp  are 
large,  such  as  the  36  hectare  (89  acre) 
Olcott  Lake  at  Jepson  Prairie  (Eng.  pers. 
comm..  1990).  The  Conservancy  fair>' 
shrimp  has  been  observed  from 
November  to  early  April.  The  pools  at 
Jepson  Prairie  and  Vina  Plains  inhabited 
by  this  animal  have  very  low 
conductivity,  total  dissolved  solids 
(TDS).  and  alkalinitv  (Barclay  and 
Knight  1984:  Eng  et'al.  1990).  The 
Conservancy  fairy  shrimp  is  usually 
collected  at  cool  temperatures  and 


appears  to  be  relatively  long-lived 
(Simovich  et  al.  1992;  Patton  1984). 

The  longhorn  fairy  shrimp 
(Branchinecta  longiantenna],  a  member 
of  the  family  Branchinectidae.  was 
described  from  specimens  collected  at 
Souza  Ranch  in  the  Kellogg  Creek 
watershed,  about  35  kilometers  (22 
miles)  southeast  of  the  City  of  Concord. 
Contra  Costa  County  (Eng  et  al.  1990). 
It  ranges  in  size  from  12.1  to  20.8  mm 
(0.5  to  0.8  inches).  This  species  differs 
from  other  branchinectids  in  that  a 
portion  of  the  distal  segment  of  its 
antennae  is  flattened  in  the  antero- 
posterior plane  ratlier  than  the  latero- 
medial  plane. 

The  longhorn  fairy  shrimp  inhabits 
clear  to  turbid  grass-bottomed  vernal 
pools  in  grasslands  and  clecir-water 
pools  in  sandstone  depressions.  This 
species  is  known  only  from  four 
disjunct  populations  along  the  eastern 
margin  of  the  central  coast  range  from 
Concord.  Contra  Costa  County  south  to 
Soda  Lake  in  San  Luis  Obispo  County: 
the  Kellogg  Creek  watershed,  the 
Altamont  Pass  area,  the  western  and 
northern  boundaries  of  Soda  Lake  on 
the  Carrizo  Plain  (Eng  et  al.  1990).  and 
Kesterson  National  Wildlife  Refuge  in 
the  Central  Valley  (Dennis  Woolington. 
U.S.  Fish  and  Wildlife  Service,  in  litt. 
1993).  All  vernal  pools  inhabited  by  this 
species  are  filled  by  winter  and  spring 
rains  and  may  remain  inundated  until 
Jime.  The  longhorn  fairj-  shrimp  has 
been  observed  from  late  December  until 
late  April.  The  water  is  grassland  pools 
inhabited  by  this  species  has  ver\'  low 
conductivitv.  TDS.  and  alkalinitv  (Eng 
eta/.  1990).' 

The  vernal  pool  fairy  shrimp 
(Branchinecta  lynchi).  a  member  of  the 
family  Branchinectidae.  was  described 
from  specimens  collected  at  Souza 
Ranch  in  the  Kellogg  Creek  watf  ^^hed. 
Contra  Costa  County.  Califomiri  iimg  ef 
al.  1990).  It  ranges  in  size  from  10.9  to 
25.0  mm  (0.4  to  1.0  inches).  This  species 
most  resembles  the  Colorado  fair>' 
shrimp  (Branchinecta  coloradensis). 
There  are  several  differences  in  the 
antennae  of  the  males  of  the  two 
species,  including  the  basal  segment 
outgrowth  below  and  posterior  to  the 
pulvillus.  which  is  ridge-like  in  the 
vernal  pool  fairy  shrimp  but  is 
cylindrical  and  often  much  larger  in  the 
Colorado  fair>'  shrimp.  The  shorter 
brood  pouch  of  the  vernal  pool  fairy 
shrimp  is  pyriform,  whereas  the  longer 
one  in  the  Colorado  fairy  shrimp  is 
fusiform  (Ene  et  al.  1990). 

Although  the  vernal  pool  fairy  shrimp 
has  a  relatively  wide  range,  the  majority 
of  known  populations  inhabit  vernal 
pools  with  clear  to  tea-colored  water, 
most  commonly  in  grass  or  mud 
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bottomi-       ^      H.  or  bwsalt  flow 
depressiun  pools  in  unplowed 
grasslands,  but  one  population  occurs  in 
sandstone  rock  outcrops  and  another 
population  in  alkaline  vernal  pools.  The 
vernal  f)ool  fairy  shrimp  has  been 
collected  from  early  Ltecember  to  early 
May.  The  water  in  pools  inhabited  by 
this  species  has  low  TDS,  conductivity, 
alkalinity,  and  chloride  (Collie  and 
Lathrop  1976).  This  species  has  a 
sporadic  distribution  within  vernal  pool 
complexes  (Jones  and  Stokes.  1992. 
1993;  County  of  Sacramento  1990; 
Patton  1984;  Slromberg  1993;  Sugnet 
and  Associates  1993b)  wherein  the 
majority  of  pools  in  a  given  complex 
typically  are  not  inhabited  by  the 
species.  Simovlch  et  al.  (1992)  reported 
that  the  vernal  pool  £airy  shrimp 
typically  is  found  at  low  population 
densities.  Only  rarely  does  the  vernal 
pool  fairy  shrimp  co-occur  with  other 
fairy  shrimp  species,  but  where  it  does, 
the  vernal  p)ool  fairy  shrimp  is  never  the 
numerically  dominant  one  (Eng  et  al. 
1990).  Although  it  can  mature  quickly, 
allowing  populations  to  persist  in  short- 
lived shallow  pools,  it  also  persists  later 
into  the  spring  where  pools  are  longer 
lasting  (Simovich  ef  at.  1992).  Sugnet 
and  Associates  (1993b)  listed  178 
records  for  the  species  out  of  3092 
"discrete  locations"  containing 
potential  habitat  in  their  report.  These 
178  records  represent  the  32  known 
populations  of  the  vernal  pool  fairy 
shrimp,  which  extend  from  Stillwater 
Plain  in  Shasta  County  through  most  of 
the  length  of  the  Central  Valley  to  Pixley 
In  Tulare  County,  and  along  the  central 
coast  range  from  northern  Solano 
County  to  Pinnacles  in  San  Benito 
County  (Eng  et  al.  1990;  M.  Fugate.  pers. 
comm..  1991;  Sugnet  &  Associates 
1993b).  Five  of  these  populations  are 
beheved  to  be  comprised  of  a  single 
inhabited  pool.  Four  additional, 
disjunct  populations  exist;  one  near 
Soda  Lake  in  San  Luis  Obispo  County, 
one  in  the  mountain  grasslands  of 
northern  Santa  Bart>ara  County,  one 
near  the  Santa  Rosa  Plateau  in  Riverside 
County,  and  one  n«ar  Rancho  California 
In  Riverside  County.  Three  of  these  four 
isolated  populations  contain  only  a 
single  known  pool  occ-upied  by  the 
vernal  pool  fairy  shrimp. 

The  vernal  pool  tadpole  shrimp 
(Lepidurus  packardi).  a  member  of  the 
family  Triopsidae.  was  described  by 
Eugene  Simon  in  1866  (Longhurst 
1955a).  Longhurst  (1955a)  placed  the 
name  in  synonymy  with  Lepidurus 
opus  Subsequently.  Lynch  (1972) 
examined  the  taxa  and  determined  that 
Lepidurus  packardi  is  a  valid  species. 
The  Service  accepts  Lynch 's  taxonomic 


treatment  of  the  genus  Lepidurus.  which 
maintains  L  packardi  as  a  species. 

Vernal  pool  tadpole  shrirnp  adults 
reach  a  length  of  50  millimeters  (2 
inches).  They  have  about  35  pairs  of  legs 
and  two  long  cercopods.  This  species 
superficially  resembles  the  ricefield 
tadpole  shrimp  [Thops  hngicaudatus). 
However.  Lepidurus  possess  a  flat 
paddle-shaped  supra-anal  plate  that  is 
entirely  lacking  in  members  of  the  genus 
Triops  (Pennak  1989;  R.  Brusca  in  litt., 
1992;  M.  Simovich  in  litt..  1992;  J  King 
In  litt..  1992).  The  vernal  pool  tadpole 
shrimp  is  known  from  18  populations  in 
the  Central  Valley,  ranging  from  east  of 
Redding  in  Shasta  County  south  through 
the  Central  Valley  to  the  San  Luis 
National  WildUfe  Refuge  in  Merced 
County,  and  from  a  single  vernal  pool 
complex  located  on  the  San  Francisco 
Bay  National  Wildlife  Refuge  in  the  City 
of  Fremont.  Alameda  County. 

The  vernal  pool  tadpole  shrimp 
inhabits  vernal  pools  containing  clear  to 
highly  turbid  water,  ranging  in  size  from 
5  square  meters  (54  square  feet)  in  the 
Mather  Air  Force  Base  area  of 
Sacramento  County,  to  the  36  hectare 
(89  acre)  Olcott  Lake  at  Jepson  Prairie. 
The  pools  at  Jepson  Prairie  and  Vina 
Plains  have  a  very  low  conductivity, 
TDS,  and  alkalinity  (Barclay  and  Knight 
1984;  Eng  et  al  1990).  These  pools  are 
located  most  commonly  in  grass 
bottomed  swales  of  grasslands  in  old 
alluvial  soils  underlain  by  hardpan  or  in 
mud-bottomed  pools  containing  highly 
turbid  water. 

The  life  history  of  the  vernal  pool 
tadpole  shrimp  is  linked  to  the 
phenology  of  the  vernal  pool  habitat. 
After  winter  rainwater  fills  the  pools, 
the  populations  are  reestablished  from 
diapaused  eggs  that  lie  dormant  in  the 
dry  pool  sediments  (Ahl  1991;  Lanway 
1974).  Ahl  (1991)  found  that  eggs  in  one 
pool  hatched  within  three  weeks  of 
inundation  and  maturated  to  sexually 
reproductive  adults  in  another  three  to 
four  weeks.  Simovich  et  al.  (1992) 
reported  sexually  mature  adults 
occurred  in  another  pool  three  to  four 
weeks  after  the  pools  had  been  filled.  A 
female  surviving  to  large  size  may  lay 
up  to  six  clutches  of  eggs,  totaling  about 
861  eggs  in  her  lifetime  (Ahl  1991).  The 
eggs  are  sticky  and  readily  adhere  to 
plant  matter  and  sediment  particles 
(Simovich  et  al.  1992).  A  portion  of  the 
egj^s  hatch  immediately  and  the  rest 
enter  diapause  and  remain  in  the  soil  to 
hatch  during  later  rainy  seasons  (Ahl 
1991).  The  vernal  pool  tadpole  shrimp 
matures  slowly  and  is  a  long-lived 
species  (Ahl  1991;  Alexander  1976). 
Adults  are  often  present  and 
reproductive  until  the  pools  dry  up  in 


the  spring  (Ahl  1991;  Simovich  et  al. 
1992). 

Prevjous  Federal  Actions 

Ms.  Roxaiuie  Bittman  petitioned  the 
Service  to  list  the  Cxinservancy  fairy 
shrimp,  longhom  fairy  shnmp.  vernal 

ftool  hiry  shrimp,  and  California 
inderiella  as  endangered  species  in  a 
letter  dated  November  19,  1990.  which 
was  received  by  the  Service  on 
November  20,  1990.  Ms.  Bittman 
submitted  additional  information  on 
these  species  in  a  letter  dated  November 
20, 1990,  which  was  received  on 
November  26.  1990.  On  March  21.  1991. 
the  Service  made  a  90-day  finding  that 
the  petition  contained  substantial 
information  indicating  that  the  action 
requested  may  be  warranted.  A  notice 
aiuouncing  this  finding  was  published 
in  the  Federal  Register  on  August  30. 
1991  (56  FR  426968). 

Ms.  Dee  Warenycia  petitioned  the 
Service  to  list  the  vernal  pool  tadpole 
shrimp  as  an  endangered  sp)ecies  in  a 
letter  dated  April  28. 1991.  which  was 
received  by  the  Service  on  April  30, 
1991.  On  November  21,  1991.  the 
Service  determined  in  the 
administrative  90-day  finding  that  the 
petition  contained  substantial 
information  that  the  action  requested 
may  be  warranted.  On  May  8.  1992.  the 
Service  published  a  proposed  rule  in  the 
Federal  Re>?ister  (57  FR  19856)  to  list 
the  four  fairy  shnmp  and  vernal  pool 
tadpole  shrimp  as  endangered. 

Summary  of  Comments  and 
Recommendations 

In  the  May  8.  1992.  proposed  rule  (57 
FR  19856)  and  associated  notifications. 
all  interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  assist  the  Service  in 
determining  whether  these  taxa  warrant 
listing.  Appropriate  State  agencies, 
county  governments,  including  affected 
planning  departments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Notices  of  this 
proposal  were  published  in  the  Santa 
Rosa  Press  Democrat,  San  Francisco 
Chronicle,  Monterey  Herald.  Chico 
Enterprise  Record,  San  Luis  Obispo 
Telegram-Tribune,  Santa  Barbara  News- 
Press.  Modesto  Bee.  Sacramento  Bee, 
and  the  Fresno  Bee  on  June  5,  1992. 

On  June  4. 1992.  the  Service  received 
a  written  request  for  a  public  hearing 
from  Mr.  George  Robson  of  the  Tehama 
County  Planning  Department.  Several 
other  requests  for  a  public  hearing  also 
were  received.  As  a  result,  on  August 
13.  1992,  the  Sprvice  published  a  notice 
in  the  Federal  Register  (57  FR  36380) 
announcing  the  public  hearing  and 


reopening  the  comment  period  until 
September  18,  1992.  The  Service 
conducted  a  public  hearing  on  August 
31,  1992.  at  the  Radisson  Hotel  in 
Sacramento.  California.  Testimony  was 
taken  from  6  p.m.  to  8  p.m.  Twenty-one 
persons  presented  testimony. 

On  September  18,  1992.  the  Service 
attended  a  public  meeting  held  at  the 
Red  Bluff  Community  Center  in  Red 
Bluff.  Tehama  County.  California.  Six 
people  presented  oral  and  written 
comments  to  the  Service. 

During  the  comment  periods,  the 
Service  received  117  comments  (letters 
and  oral  testimony).  Several  people 
submitted  more  than  one  comment  to 
the  Service.  The  Service  received  two 
petitions  containing  63  signatures  of 
people  supporting  the  listing  and  one 
petition  containing  190  signatures  of 
f)eople  opposed  to  the  listing.  The 
California  Department  of  Parks  and 
Recreation  supported  a  listing  of 
threatened  for  the  four  fairy  shrimp  but 
did  not  state  a  position  on  the  vernal 
pool  tadpole  shrimp.  The  California 
Department  of  Fish  and  Game  expressed 
concern  for  the  fairy  shrimp  and  also 
did  not  state  a  position  on  the  vernal 
pool  tadpole  shrimp.  Comments 
supporting  the  listing  were  received 
from  41  private  parties,  including  the 
Riverside  County  Planning  Department, 
and  nine  professional  biologists  from 
several  institutions,  including  the 
Stanford  University  Center  for 
Conservation  Biology,  University  of 
California,  University  of  San  Diego,  and 
San  Diego  Museum  of  Natural  History. 
Comments  opposing  the  listing  were 
received  from  34  private  parties, 
organizations,  and  agencies  including 
seven  mosquito  abatement  districts. 
Opposition  to  the  listing  also  was 
expressed  by  Congressman  Wally  Herger 
and  Congressman  Vic  Fazio.  Four 
commenters  did  not  express  an  opinion. 
In  addition,  after  the  comment  period 
closed,  six  parties,  including  the 
California  Department  of  Fish  and 
Game,  requested  that  the  Service  extend 
the  date  of  the  final  determination  for 
the  five  species  by  six  months  pursuant 
to  16  U.S.C.  1533'(b)(6).  The  Act 
provides  for  a  six-month  extension  if  the 
Secretary  finds  that  "  *  *  •  there  is 
substantial  disagreement  regarding  the 
sufficiency  or  accuracy  of  the  available 
data  relevant  to  the  determination  •   •   * 
for  the  purposes  of  soliciting  additional 
data."  One  of  these  commenters 
submitted  a  report  that  summarized 
collection  records  and  field  work 
conducted  in  1993  (Sugnet  and 
Associates  1993b).  The  California 
Department  of  Fish  and  Game  supported 
the  extension  but  stated  that  they  had 
no  additional  information.  The 


California  Native  Plant  Society  opposed 
the  six-month  extension  and  urged  the 
Service  to  immediately  list  the  five 
species  under  the  Act. 

The  Service  has  reviewed  all  of  the 
written  and  oral  comments  described 
above.  Comments  updating  the  data 
presented  in  the  "Background"  or 
"Summary  of  Factors  Affecting  the 
Species"  are  incorporated  in  those 
sections  of  this  final  rule.  Opposing 
comments  and  other  comments 
concerning  the  rule  have  been  organized 
into  specific  issues.  TTiese  issues  and 
the  Service's  response  to  each  are 
summarized  as  follows: 

Issue  1:  A  number  of  commenters 
stated  that  a  single  public  hearing  was 
inadequate  to  obtain  full  public  input 
on  the  proposal.  They  requested  that 
public  hearings  be  held  in  all  of  the 
towns  and  counties  that  contain  vernal 
pools  and  swales  inhabited  by  the  five 
species. 

Service  Response:  The  Service  is 
obligated  to  hold  one  public  hearing  on 
a  listing  proposal  if  requested  to  do  so 
within  45  days  of  publication  of  the 
proposal  (16  U.S.C.  1533(b)(5)(E)).  In 
addition  to  the  public  hearing  held  on 
August  31, 1992,  the  Service  attended  a 
public  meeting  organized  by 
Congressman  Vic  Fazio  in  Red  Bluff,  on 
September  18, 1992.  The  public 
comment  period  was  extended  to 
September  8,  1992,  to  allow  all 
interested  parties  to  provide  written 
comments.  In  making  a  decision  on  a 
listing  proposal,  written  comments  are 
given  the  same  weight  as  oral  comments 
presented  at  hearings. 

Issue  2:  Several  respondents  stated 
that  the  Service's  notification  of  the 
public  on  this  proposal  was  inadequate. 

Service  Response:  The  Service  went 
through  an  extensive  notification 
process  to  make  the  public  aware  of  this 
proposal;  this  process  satisfied  the 
requirements  of  the  Act  and  is  described 
at  the  beginning  of  this  section. 

Issue  3:  Many  respondents  concluded 
that  listing  the  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp  would  result 
in  adverse  economic  impacts  to 
thousands  of  hectares  of  land  and 
questioned  the  value  of  these  animals  to 
society.  Two  commenters  requested  that 
an  analysis  of  the  economic  impact  of 
listing  these  species  be  completed.  Two 
commenters  noted  that  these  species  are 
restricted  to  vernal  pools  but  stated  that 
listing  would  result  in  adverse 
economic  impacts  by  eliminating  future 
residential  or  commercial  development 
in  areas  containing  this  habitat.  Five 
commenters  claimed  the  fairy  shrimp 
and  the  vernal  pool  tadpole  shrimp  are 
"insignificant"  species  and  that  listing 
would  interfere  with  the  natural 


evolutionary  process  of  extinction.  On 
the  other  hand,  a  number  of  respondents 
asserted  that  opposition  to  the  Listing  of 
the  species  was  based  solely  on 
economic  interests.  They  cited  the 
ecological  and  educational  value  of 
vernal  pool  plants  and  animals.  Four 
crustacean  biologists  noted  the  species 
can  be  considered  "living  fossils"  and 
are  of  great  scientific  value  to  the  study 
of  biological  evolution,  systematics,  and 
ecology. 

Service  Response:  Under  section 
4(b)(1)(A)  of  the  Act,  a  listing 
determination  must  be  based  solely  on 
the  best  scientific  and  commercial  data 
available.  The  legislative  history  of  this 
provision  clearly  states  the  intent  of 
Congress  to  "ensure"  that  listing 
decisions  are  "based  solely  on  biological 
criteria  and  to  prevent  non-biological 
criteria  from  effecting  such  decisions" 
H.R.  Rep.  No.  97-835,  97th  Cong.  2d 
Sess.  19  (1982).  As  further  stated  in  the 
legislative  history,  "economic 
considerations  have  no  relevance  to 
determinations  regarding  the  status  of 
species."  Because  the  Service  is 
specifically  precluded  from  considering 
economic  impacts  in  a  final  decision  on 
a  proposed  listing,  the  Service  has  not 
considered  possible  economic 
consequences  of  listing  the  three  fairy 
shrimp  and  the  vernal  pool  tadpole 
shrimp.  There  may  be  many  opinions  as 
to  a  particular  species'  contribution  to 
society,  including  their  aesthetic, 
scientific,  or  other  significance, 
however,  this  contribution  is  not  among 
the  five  factors  upon  which  a  listing 
determination  is  based. 

Issue  4:  One  commenter 
recommended  that  the  Service  prepare 
an  Environmental  Impact  Statement 
(EIS),  pursuant  to  the  National 
Enviroimiental  Pohcy  Act  (NEPA),  on 
this  rule.  He  stated  that  a  decision  to  hst 
these  five  crustaceans  is  a  major  Federal 
action  that  significantly  affects  the 
quality  of  the  human  envirormient. 

Service  Response:  For  the  reasons  set 
out  in  the  NEPA  section  of  this 
document,  the  Service  takes  the  position 
that  rules  issued.pursuant  to  section  4(a) 
of  the  Act  do  not  require  the  preparation 
of  an  EIS.  The  courts  held  in  Pacific 
Legal  Foundation  v.  Andrus,  657  F2d. 
829  (6th  Circuit  1981)  that  an  EIS  is  not 
required  for  listing  under  the  Act.  The 
decision  noted  that  preparing  EISs  on 
listing  actions  does  not  further  the  goals 
of  NEPA  or  the  Act. 

Issue  5:  One  commenter  requested 
that  the  Service  conduct  a  Takings 
Implications  Assessment  under 
Executive  Order  12630  for  this  listing 
action. 

Service  Response:  The  Attorney 
General  has  issued  guidelines  to  the 
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Department  of  the  Interior  (DtiiHii.iit) 
regarding  implementation  of  Executive 
Order  12630 

The  Attorney  Genorals  guidelines 
state  that  Taking  Implications 
Assessments  (TIAs).  which  are  used  to 
analyze  the  potential  for  Fifth 
Amendment  taking  claims  am  to  be 
prt;pared  after,  rather  tkan  l)efore.  an 
agency  makes  a  decision  upon  which  its 
discretion  is  restricted.  In  enacting  the 
Endangered  Species  Act.  Congress 
required  the  Department  to  list  a  species 
based  solely  upon  sc-ientific  and 
commercial  data  indicating  whether  or 
not  the  species  is  in  danger  of 
extinction.  No  discretion  is  afforded  and 
the  Service  may  not  withhold  a  listing 
based  upon  economic  concerns. 
Therefore,  even  though  a  TIA  is 
rtiquired.  a  TIA  for  a  listing  action  is  to 
be  finalized  only  after  the  final  decision 
whether  to  Ust  a  species  is  made. 

Issue  6:  The  California  Department  of 
parks  and  Recreation  recommended  that 
the  four  fairy  shrimp  should  be  listed  as 
threatened  species  rather  than 
endangered  species. 

Service  Response: The  Ser\ice  hds 
determined  that  threatened  status  is 
appropriate  for  the  vernal  pool  fairy 
shrimp.  The  proposal  to  list  the 
California  linderiella  as  an  endangered 
species  has  been  withdrawn.  The 
rationale  for  these  actions  and 
endangered  status  for  the  two  other  fairy 
shrimp  species  and  the  vernal  pool 
tadpole  shrimp  is  described  at  the 
conclusion  of  the  "Summary  of  Factors 
Affecting  the  Species"  section 
Issue  7:  Several  commenters 
expressed  concern  that  it  will  be 
difficult  or  impossible  to  delist  any  or 
all  of  the  crustaceans  listed  herein. 

Service  Response:  When  the  recovery 
goals  for  a  species  have  been  met.  the 
Service  may  prepare  a  proposal  to  delist 
or  reclassify  it.  The  process  for  delisting 
or  re<'lassifving  a  species,  allowed  for  at 
section  4(b)(3)(A)  of  the  Act.  is  the  same 
process  used  for  listing  the  species. 

Issue  8:  Three  respondents  stated  that 
compared  to  other  federally  listed 
crustaceans,  the  fair>'  shrimp  and  the 
vernal  pool  tadpole  shrimp  do  not 
warrant  listing  under  the  Act. 

Service  Response:  The  claim  that  the 
status  of  the  fair>'  shrimp  and  the  vernal 
pool  tadpole  shrimp  do  not  warrant 
listing  under  the  Act  when  compared 
with  other  listed  crustaceans  does  not 
address  the  full  range  of  issues  and 
complexities  bearing  on  listing 
decisions.  The  muhiplicity  of  factors 
and  relationships  that  must  Ik; 
ccmsidered  .md  interpreted  in  assigning 
the  appropriate  status  to  listed  taxa  is 
sufficiently  complex  that  patterns  of 


consistency  may  not  bo  necessarily 
agreed  upon  by  all  parties. 

Issue  9:  Several  respondents  stated 
that  critical  habitat  should  be 
designated  for  the  fair>'  shrimp  and  the 
vernal  pool  tadpole  shrimp. 

Service  Response:  The  Service 
beUeves  that  the  danger  posed  by 
designating  critical  habitat  at  this  time 
outweighs  the  potential  benefits  As 
discussed  in  Factors  "A"  and  "E  '  under 
the  "Summary  of  Factors  Affet:ting  the 
Species"  section  below,  all  of  the 
species  included  in  this  final  rule  could 
be  adversely  affected  by  acts  of 
vandalism.  The  Service  is  aware  of 
vernal  pools  tii.it  contained  suitable 
habitat  for  these  animals  that  apparently 
were  destroyed  to  escape  regulatory 
nx}uirements.  Designation  of  critical 
habitat  at  this  time  would  increase  the 
degree  of  threat  facing  these  species. 

Issue  10:  One  commenter  stated  that 
there  is  not  enough  data  on  the  species 
listed  herein  upon  which  to  develop  a 
recovery  plan. 

Service  Response:  Section  4(f)  of  the 
Act  directs  the  Secretary  to  develop  and 
implement  recovery  plans  for 
conservation  and  survival  of  listed 
endangered  and  threatened  species.  The 
Serv  ice  intends  to  pursue  the 
development  of  a  recovery-  plan  for  the 
four  species  as  soon  as  possible. 
Identification  of  needed  research  and 
acquisition  of  additional  data  are  key 
components  of  most  recovery  plans. 

Issue  11:  Several  commenters  stated 
that  the  California  linderiella  and  the 
vernal  pool  fairy  shrimp  do  not  warrant 
listing  because  of  their  widespread 
distribution. 

Senice  Response:  Species  may  be 
listed  under  the  Act  if  one  or  more  of 
the  five  listing  criteria  imperils  the 
species  with  extinction  or  if  the  species 
is  likely  to  become  endangered  in  the 
foreseeable  future,  throughout  all  or  a 
significant  portion  of  its  range.  These 
criteria  apply  for  narrowly,  as  well  as 
widely  distributed  species.  As  described 
elsewhere  in  this  final  rule,  the  vernal 
pool  fairy  shrimp  is  imperiled  by  habitat 
loss  from  construction  activities  and 
degradation  to  the  extent  that  28  of  the 
32  known  populations  face  one  or  more 
of  the  various  threats  described 
elsewhere  in  this  rule.  Thus,  even 
though  this  species  has  a  relatively  wide 
range  in  California,  it  is  imperiled  by 
one  or  more  of  five  factors  throughout 
a  significant  portion  of  its  range. 

At  the  time  the  proposed  rule  was 
published,  the  California  linderiella  was 
known  from  vernal  pools  in  the  Central 
Valley  from  central  Tehama  County  to 
central  Madera  County  and  across  the 
valley  in  the  .Sacramento  area  to  the 
lentral  and  south  coast  mountains  from 


Lake  County  south  to  Riverside  County. 
Surveys  conducted  in  1993  and  other 
information  that  has  become  available  to 
the  Service  indicate  that  the  range 
extends  from  Shasta  County  south  to 
Fresno  County  and  across  the  valley  to 
the  Coast  and  Transverse  Ranges  from 
VVillits  in  Mendocino  County  south  to 
near  Sulfur  Mountain  in  Ventura 
County.  Within  this  area  more  vernal 
pools  have  been  found  to  contain 
subpopulations  of  the  California 
linderiella  than  was  known  at  the  time 
of  the  proposed  rule.  The  populations  in 
Riverside  County  have  been  determined 
to  represent  an  undescribed  species  of 
Linderiella.  The  Service  has  carofuHy 
considered  the  additional  information 
and  has  determined  that  the  California 
linderiella  fails  to  meet  the  definition  of 
either  an  endangered  or  threatened 
species  and  has  withdrawn  it  from 
consideration  for  endangered  or 
threatened  status. 

Issue  12:  After  the  comment  period 
closed,  six  parties  requested  that  the 
Ser\  ice  extend  the  date  of  the  final 
determination  for  these  species 
pursuant  to  16  U.S.C.  1533(b)(6).  That 
section  of  the  Act  provides  for  a  si.x- 
month  extension  to  solicit  additional 
data  if  the  Secretary  finds  that  "there  is 
substantial  disagreement  regarding  the 
sufficiency  or  accuracy  of  the  available 
data  relevant  to  the  determination."  The 
parties  asserted  that  additional 
information  on  the  range  and  status  of 
these  animals  could  become  available 
during  this  time  period.  One  of  these 
commenters  submitted  a  report  as  the 
basis  for  their  request  that  summarized 
museum,  literature,  and  field  records, 
the  majority  of  which  were  collected  in 
1993.  for  the  five  species  (Sugnet  and 
Associates  1993b).  A  seventh  party,  the 
CaUfomia  Native  Plant  Society,  stated 
that  they  were  opposed  to  the  six  month 
extension  and  they  urged  the  Service  to 
immediately  list  the  five  species. 

Service  Response:  The  report  by 
Sugnet  and  Associates  (1993b)  provided 
a  number  of  records  for  the  California 
linderiella.  vernal  pool  fairy  shrimp, 
and  the  vernal  pool  tadpole  shrimp  that 
have  been  incorporated  into  this  final 
rule.  The  report  listed  3092  "discrete 
locations"  that  contained  703  records  of 
the  California  linderiella.  178  records  of 
the  vernal  pool  fairy  shrimp,  and  345 
records  of  the  vernal  pool  tadpole 

shrimp. 

The  report  by  Sugnet  and  Associates 
(1993b)  presented  only  township  and 
range  information  on  the  locations  of 
the  California  linderiella.  vernal  pool 
fairy  shrimp,  longhorn  fairy  shrimp. 
Conservancy  fairy  shrimp,  and  the 
vernal  pool  tadpole  shrimp.  A  request 
by  the  California  Department  of  Fish 
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and  Game  to  obtain  the  precise  locations 
that  served  as  the  basis  for  the  report 
was  unsuccessful  (letter  from  California 
Department  of  Fish  and  Game  to  Sugnet 
and  Associates,  dated  December  29, 
1993;  letter  from  Sugnet  and  Associates 
to  California  Department  of  Fish  and 
Game,  dated  January  29. 1994).  The 
report  also  treated  the  records  of  the 
individual  vernal  pools  inhabited  by  the 
Cahfomia  linderiella,  vernal  pool  fairy 
shrimp,  and  the  vernal  pool  tadpole 
shrimp  as  "discrete  locations." 
However,  as  described  in  greater  detail 
in  the  Background  section,  abundance 
of  inhabited  vernal  pool  complexes 
most  appropriately  describes  the 
population  status  of  the  five  vernal  pool 
crustaceans;  animals  in  individual  pools 
most  appropriately  are  referred  to  as 
subpopulations.  Accordingly,  the  study 
by  Sugnet  and  Associates  (1993b) 
overestimated  the  number  of 
populations  of  the  California  linderiella, 
vernal  pool  fairy  shrimp,  and  the  vernal 
pool  tadpole  shrimp.  Statements  in 
Sugnet  and  Associates  (1993b),  such  as 
"Results  of  this  effort  indicate  that  B. 
lynchi  occurs  at  a  total  of  1 78  discrete 
locations*  *  *",  should  be  interpreted 
in  light  of  the  fact  that  a  number  of 
inhabited  pools  can  occur  within  a 
single  vernal  pool  complex,  and  that  all 
of  these  could  be  threatened  by  a  single 
project  proposal.  For  example,  the 
proposed  Sunrise-Douglas  development 
in  Sacramento  County  contains  over  500 
vernal  pools  (Sugnet  and  Associates 
1993a).  An  unknown  number  of  these 
pools  contain  the  vernal  pool  fairy 
shrimp,  and/or  vernal  pool  tadpole 
shrimp. 

The  data  in  Sugnet  and  Associates 
(1993b)  and  other  information  available 
to  the  Service  increased  the  known 
ranges  and  number  of  populations  from 
that  described  in  the  proposed  rule  for 
three  of  the  five  species  and  located 
additional  populations  for  one  species. 
The  report  identified  a  geographic  range 
extension  for  the  vernal  pool  tadpole 
shrimp  and  increased  the  number  of 
populations  from  fourteen  to  seventeen; 
none  were  from  unexpected  areas  or 
non-vernal  pool  habitat.  Two  additional 
populations  of  the  Conservancy  fairy 
shrimp  were  located,  one  at  the 
Sacramento  National  Wildlife  Refuge 
and  one  in  northern  Ventura  County. 
The  geographic  distribution  of  the 
vernal  pool  fairy  shrimp  was  not 
increased  but  additional  pools 
containing  this  species  were  located 
within  the  known  range  and  known 
populations  of  this  animal. 

With  the  exception  of  the  California 
linderiella,  the  Service  concludes  that 
the  report  by  Sugnet  and  Associates 
(1993b)  does  not  provide  a  basis  for 


significant  disagreement  regarding  the 
sufficiency  or  accuracy  of  the  available 
data  relevant  to  this  listing  action. 
Rather,  the  data  presented  in  the  report 
substantiates  the  rarity  and  fi-agmented 
distributions  of  the  four  species  listed 
herein.  Therefore,  the  Service  has 
determined  to  issue  a  final  regulation 
pursuant  to  16  U.S.C.  1533fb)(6)(i)(l). 

Issue  13:  Many  commenters, 
including  the  California  Department  of 
Transportation  and  Congressman  Wally 
Merger,  requested  the  Service  delay  or 
not  list  the  five  species  because  they 
believed  additional  distributional  and 
ecological  data  are  needed  to  determine 
the  "true"  status  of  these  animals. 
Several  people  contended  that  the 
survey  work  and  collection  data  upon 
which  the  proposed  rule  was  based  are 
inadequate.  One  commenter  contended 
that  this  perceived  lack  of  information 
would  result  in  a  procedurally 
inadequate  listing.  Eight  commenters 
stated  that  the  data  utilized  by  the 
Service  presents  only  collection  places 
inhabited  by  the  species.  They  asserted 
that  the  Service  did  not  conduct  a 
random  field  survey  and  failed  to 
accurately  delineate  the  distributions  of 
the  species.  These  parties  contended 
that  the  absence  of  information  on 
locations  that  are  not  inhabited  by  the 
animals  suggests  a  general  lack  of 
extensive  collection  efforts  or 
knowledge  of  them.  To  support  the  need 
for  further  field  work,  one  commenter 
cited  18  records  of  the  vernal  pool  fairy 
shrimp  and  30  records  of  the  California 
linderiella  that  were  not  included  in 
this  proposed  rule.  This  commenter  did 
not  provide  any  additional  records  of 
the  Conservancy  fairy  shrimp,  the 
longhorn  fairy  shrimp,  or  the  vernal 
pool  tadpole  shrimp. 

Service  Response:  Scientifically 
credible  data  on  the  status  of  the  five 
crustaceans  was  collected  in  a  random 
322  kilometer  (200  mile)  north-south 
transect  in  the  Sacramento  Valley  from 
Fall  River  in  Shasta  County  to  Jepson 
Prairie  in  Solano  County  (Simovich  et 
al.  1992).  This  study  found  that  distinct 
segments  totaling  35  kilometers  (22 
miles),  or  11  percent  of  the  transect, 
contain  vernal  pools  and  swales.  Within 
the  portions  of  the  transect,  the  vernal 
pool  tadpole  shrimp  and  the  vernal  pool 
fairy  shrimp  were  found  on  16 
kilometers  (10  miles),  the  Conservancy 
fairy  shrimp  on  6  kilometers  (4  miles), 
and  the  California  linderiella  on  10 
kilometers  (6  miles).  The  animals  were 
not  found  in  all  pools  and  swales  in 
suitable  habitat  areas  in  this  study  (j. 
King,  in  lift.,  1992).  King  (in  litt.,  1992) 
reported  that  the  vernal  pool  tadpole 
shrimp  was  found  in  only  five  pools  on 
8  kilometers  (5  miles)  of  the  16 


kilometers  (10  miles)  of  vernal  pools 
where  the  animal  occurred,  indicating  a 
sparse  distribution  within  much  of  the 
area  where  it  occurs.  The  fairy  shrimp 
species  and  the  vernal  pool  tadpole 
shrimp  largely  were  absent  from 
extensive  regions  in  the  Sacramento 
Valley  where  degraded  vernal  pools  still 
remain,  such  as  the  Red  Bluff  and 
Coyote  Creek  areas  of  Tehama  County, 
and  the  Allendale  area  of  Solano  County 
(R.  Brusca,  in  litt.,  1992).  The  three 
crustacean  biologists  who  conducted 
this  research  concluded  that  based  on 
this  random  field  survey,  these  fairy 
shrimp  species  and  the  vernal  pool 
tadpole  shrimp  are  rare  throughout  their 
ranges. 

A  comparison  of  the  maps  in  Sugnet 
and  Associates  (1993b)  indicates  that 
the  number  of  occupied  pools,  and 
amount  of  suitable  habitat  for  the  30 
populations  of  the  Cahfomia  linderiella 
are  larger  than  for  the  32  populations  of 
the  vernal  pool  fairy  shrimp.  In 
addition,  the  California  linderiella  is 
known  &t)m  the  north  coast,  San 
Francisco  Bay  area,  western  areas  in  the 
San  Joaquin  Valley,  and  the  western 
foothills  of  the  Sierra  Nevada  in  San 
Joaquin  and  Stanislaus  Counties  where 
the  vernal  pool  fairy  shrimp  is  not 
known  to  be  present  (Sugnet  and 
Associates  1993b). 

The  Service  concludes,  as  detailed  in 
the  "Summary  of  Factors"  section,  that 
there  is  sufficient  biological  evidence 
that  the  vernal  pool  fairy  shrimp. 
Conservancy  fairy  shrimp,  longhorn 
fairy  shrimp,  and  the  vernal  pool 
tadpole  shrimp  warrant  listing. 
Sampling  conducted  at  various 
locations  and  intensities  between  1981 
and  1993  by  biologists  familiar  with  the 
four  fairy  shrimp  and  the  vernal  pool 
tadpole  shrimp  and  their  habitat 
provided  adequate  information  on  the 
distribution,  habitat  requirements,  and 
most  importantly,  threats  to  the  four 
species  to  warrant  the  present  action. 
All  additional  data  provided  by 
respondents  during  the  comment 
period,  including  the  report  by  Sugnet 
&  Associates  (1993b)  have  been 
incorporated  into  this  final  rule;  none  of 
this  data  indicated  that  these  taxa  were 
not  threatened  or  endangered.  The 
Service's  decision  to  propose  the  four 
fairy  shrimp  and  the  vernal  pool  tadpole 
shrimp  was  based  on  significant  threats 
associated  with  habitat  loss  and 
fragmentation,  rather  than  solely  on  the 
basis  of  population  numbers. 

Issue  14:  Several  commenters, 
including  Congressman  Wally  Merger, 
requested  the  precise  locations  of  the 
populations  of  the  species  be  widely 
disseminated  or  included  in  the  final 
rule.  One  respondent  requested  that  the 


48142    Federal  Register  /  Vol.  59.  No.  180  /  Monday.  September  19.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  180  /  Monday,  September  19,  1994  /  Rules  and  Regulations    48143 


Service  notify  all  landowners  whose 
property  has  been  found  to  contain  one 
or  more  of  the  species. 

Service  Response:  For  the  reasons 
discussed  in  the  response  dealing  with 
critical  habitat  below,  the  Service 
concludes  that  providing  the  exact 
locations  would  increase  the  degree  of 
threat  facing  these  species. 

Issue  J5.  Some  conunenters  were 
concerned  that  the  Service  did  not  give 
due  consideration  to  the  impacts  of  the 
six  year  drought  in  California.  They 
contended  that  increased  amounts  of 
rainfall  would  result  in  greater  numbers 
of  the  fairy  shrimp  and  the  vernal  pool 
tadpole  shrimp. 

Service  Response:  The  average  and 
above  average  rainfall  levels  that 
occurred  in  1992/1993  did  not  reveal 
significant  new  populations  of  the  five 
species  in  unexpected  areas  because 
most  vernal  pools  held  water,  at  least  to 
some  extent,  during  the  drought  that 
extended  from  1987  to  1992.  Even  very 
small,  shallow  vernal  pools  were 
observed  to  hold  water,  allowing 
reproduction  of  the  four  fairy  shrimp 
and  vernal  pool  tadpole  shrimp  during 
these  drought  years  0-  King  P«rs-  comm. 
1992;  M.  Simovich  pers.  comm.  1992; 
Simovich  et  al.  1993).  Also,  natural 
vernal  pool  complexes  are  expected  to 
have  some  pools  that  at  least  partially 
pond  in  drought  years  even  though 
other  pools  may  fill  only  during  years  of 
average  or  al>ove  average  precipitation. 

Issue  16:  Several  commenters 
concluded  that  the  data  on  the 
crustaceans  does  not  demonstrate  a 
historic  and  consistent  decline  in 
populations  levels.  One  commenter 
stated  that  the  data  on  the  Conservancy 
fairy  shrimp,  longhom  fairy  shrimp,  and 
the  vernal  pool  fairy  shrimp  is  very 
limited  because  they  were  only  recently 
described. 

Service  Response:  Relatively  little 
information  is  available  to  reconstruct 
the  distribution  of  the  four  species  listed 
herein  prior  to  the  loss  of  vernal  pool 
habitat  that  began  in  the  late  1800's. 
However,  the  Service  is  required  to 
evaluate  species  based  on  current  and 
likely  future  threats  to  their  status.  As 
discussed  in  this  final  rule,  numerous 
populations  of  the  four  species  face 
severe,  imminent  threats  that  could 
result  in  substantial  habitat  losses  and 
extirpations  in  the  future.  Since  at  least 
the  mid-1980's.  the  human  population 
has  been  growing  rapidly  throughout 
the  Central  Valley  and  other  regions  of 
California.  Although  three  of  the  five 
crustaceans  were  described 
scientifically  in  1990.  their  distribution 
and  abundance  are  sufficiently 
documented  relative  to  current  and 
future  threats  to  their  continued 


existence.  Field  samples  made  from 
vernal  pools  have  contained  these  three 
fairy  shrimp  prior  to  1990.  The  earliest 
known  collections  of  the  Conservancy 
fairy  shrimp  were  made  in  1979.  the 
vernal  pool  fairy  shrimp  in  1965.  and 
the  longhom  fairy  shrimp  in  1937. 

Issue  1 7:  The  Contra  Costa  Water 
District  reported  that  neither  the  Los 
Vaqueros  Reservoir  alternative  nor  the 
Kellogg  Reservoir  alternative  would 
impact  the  single  vernal  pool  complex 
inhabited  by  the  vernal  pool  fairy 
shrimp  within  the  watershed  (John 
Gregg.  Los  Vaqueros  Project,  in  litt., 
1992). 

Service  Response:  The  Los  Vaqueros 
Reservoir  project  likely  would  result  in 
adverse  impacts  to  the  California 
linderiella.  vernal  pool  fairy  shrimp, 
and  the  longhom  fairy  shrimp  based  on 
an  analysis  of  the  environmental 
documents  for  this  project  (California 
Department  of  Fish  and  Game  1983; 
John  Gregg.  Los  Vaqueros  Project,  in 
litt,  1992;  Jones  and  Stokes  1986.  1989. 
1990.  1991).  On  September  2.  1993.  the 
Service  issued  a  conference  opinion  to 
the  Bureau  of  Reclanration  for  the  effects 
of  the  Los  Vaqueros  Reservoir  project  on 
the  three  fairy  shrimp  species. 

Issue  18:  One  commenter  stated  that 
there  are  populations  of  the  cmstacean 
species  located  on  nature  preserves  and 
for  this  reason  the  Service  was  urged  to 
"slow"  the  listing  process  for  these 
animals.  Four  people  noted  that 
portions  of  three  preserves  owned  by 
the  Nature  Conservancy  are  inhabited 
by  three  of  the  fairy  shrimp  species  and 
the  vemal  pool  tadpole  shrimp.  One 
commenter  concluded  that  this  assured 
the  long-term  protection  of  these 
species.  However,  the  other  three 
commenters  stated  that  the  preserves 
were  either  not  specifically  managed  for 
these  animals  or  the  sites  are  imperiled 
by  activities  on  adjacent  properties. 

Service  Response:  The  Service 
recognizes  that  while  some  populations 
of  the  fairy  shrimp  and  vemal  pool 
tadpole  shrimp  are  found  on  protected 
public  and  private  lands,  almost  all  are 
located  in  areas  that  are  not  secure 
against  adverse  impacts  to  these 
animals.  Please  refer  to  Factor  D  below, 
for  an  expanded  discussion  on 
landownership  patterns  and  protection 
for  these  species. 

Issue  19:  One  commenter  said  the 
scientific  articles  containing  data  on  the 
fairy  shrimp  that  were  used  by  the 
Service  are  "primitive  and  unreliable" 
and  the  taxonomy  of  these  cmstaceans 
is  "confused".  However,  four 
recognized  crustacean  biologists  noted 
that  the  taxonomy  of  fairy  shrimp  found 
in  California  had  been  reviewed 
recently  in  a  peer-reviewed  scientific 


journal  and  the  taxonomic  status  of 
these  species  is  widely  accepted  by 
current  authorities. 

Serv'jce  Response:  Using  the  best  and 
most  recent  systematic  information  from 
a  number  of  reliable  sources,  including 
Eng  et  al.  (1990).  D.  Belk  (pers.  comm.. 
192).  and  M.  Fugate  (pers.  comm.. 
1992).  the  Service  maintains  that  the 
Conservancy  fairy  shrimp,  vemal  pool 
fairy  shrimp,  and  the  longhom  fairy 
shrimp  are  valid  species  and  no  further 
taxonomic  studies  are  needed. 

Issue  20:  Several  respondents, 
including  Congressman  Wally  Herger 
contended  that  the  vemal  pool  tadpole 
shrimp  is  a  "taxonomically  unstable 
species".  One  commenter  stated  that 
taxonomic  confusion  between 
Lemmon's  tadpole  shrimp  (Lepidurus 
lemmoni)  and  the  vemal  pool  tadpole 
shrimp  should  be  resolved  prior  to  any 
listing  decision.  Several  commenters 
stated  that  the  taxonomy  of  tadpole 
shrimps  is  unresolved  and 
recommended  that  the  Senice  not  list 
the  animal.  Expressing  a  contrary 
position,  three  recognized  authorities  on 
crustaceans  provided  information 
showing  the  vemal  pool  tadpole  shrimp 
is  a  biologically  and  taxonomically  valid 
species.  They  reported  that  the  vemal 
pool  tadpole  shrimp  is  distinct  in  both 
morphology  and  ecology  from 
Lemmon's  tadpole  shrimp,  which  is 
restricted  to  alkaline  lakes  is  westem 
North  America. 

Sen'ice  Response:  Using  the  best  and 
most  recent  systematic  information  from 
a  number  of  reliable  sources,  including 
Lynch  (1972)  and  various  crustacean 
biologists)  (R.  Brusca,  in  litt..  1992;  M. 
Simovich.  in  litt..  1992;  J.  King,  in  litt,. 
1992).  the  Service  maintains  that  the 
vemal  pool  tadpole  shrimp  is  a  valid 
species  and  no  further  taxonomic 
studies  are  needed. 

Issue  21 :  Four  respondents  expressed 
concem  that  the  Service  was  going  to 
list  the  ricefield  tadpole  shrimp  {Triops 
longicaudatus)  a  pest  in  rice  fields  in 
the  Central  Valley.  They  further  stated 
that  protection  of  this  animal  would  be 
an  "economic  disaster"  for  rice  growers 
of  California.  Altematively.  three 
recognized  crustacean  authorities 
provided  information  showing  that  the 
rice  field  tadpole  shrimp  is  only 
distantly  related  to  the  vemal  pool 
tadpool  shrimp.  They  stated  that  T. 
longicaudatus  is  known  to  occur  in  the 
Central  Valley  only  in  rice  fields  while 
L.  packardi  is  found  only  in  vernal 
pools.  One  of  the  crustacean  biologi.sts 
stated  that  based  on  genetic  studies,  the 
two  species  are  separated  by  genetic 
distances  on  the  order  of  those  normally 
found  between  crustacean  orders  (J. 
King,  in  litt..  1992).  In  addition,  the  four 


crustacean  biologists  noted  that  the  two 
species  are  morphologically  distinct  and 
are  easily  distinguishable  from  each 
other. 

Service  Response:  The  findings  in  this 
final  rule  reflect  the  published 
taxonomic  literature  and  the  expert 
opinion  of  recognized  crustacean 
biologists. 

Issue  22:  A  number  of  commenters 
stated  that  Federal,  State,  and  local 
regulatory  processes  provide  adequate 
protection  for  the  crustaceans.  Two 
respondents  said  that  listing  would 
directly  affect  agriculture,  industrial, 
and  commercial  development  in  areas 
that  have  been  meticulously  plaimed 
and  subject  to  State  laws  such  as  the 
California  Environmental  Quahty  Act 
(CEQA)  and  California  Subdivision  Map 
Act.  Some  commenters  noted  the 
wetlands  "no-net-loss"  policies  of 
several  State  and  county  agencies,  while 
other  cJied  section  404  of  the  Qean 
Water  Act.  On  commenter  analyzed  data 
for  a  group  of  29  development  projects 
in  the  Sacramento  area  and  found  that 
56  percent  of  the  vemal  pools  at  these 
project  sites  had  been  preserved  and  0.9 
hectare  (2.2  acres)  of  vemal  pools 
provided  as  mitigation  for  each  acre 
impacted  under  Corps  j)ermit 
conditions  pursuant  to  section  404 
requirements.  The  commenter  stated 
that  this  group  of  projects  is 
representative  of  the  level  of 
preserv-ation  afforded  vemal  pool 
habitat  in  the  Sacramento  area  and 
further  concluded  that  this  level  of 
protection  may  be  equaled  or  exceeded 
for  projects  requiring  section  404 
permits  throughout  the  range  of  the  five 
species.  Another  commenter  noted  that 
the  Corps  recently  classified  vemal 
pools  at  a  proposed  project  site  in 
Sacramento  County  as  "aquatic 
resources  of  national  importance". 
According  to  the  commenter,  this 
designation  will  cause  the  Corps  to 
more  closely  evaluate  impacts  to  vemal 
pools  from  proposed  projects  and  thus 
provide  significant  protection  to  vemal 
pool  habitat  for  the  five  crustacean 
species  during  a  six-month  time 
extension. 

Expressing  a  contrary  position, 
several  other  commenters  noted  that 
Federal,  State,  and  local  laws  have  been 
ineffective  in  providing  protection  for 
these  species.  The  Mount  Lassen 
Chapter  of  the  CaUfomia  Native  Plant 
Society  provided  data  on  the 
destruction  of  two  vemal  pool 
complexes  knowm  to  have  been 
inhabited  by  the  vemal  pool  tadpole 
shrimp  in  the  Qty  of  Chico.  They 
provided  information  on  two  other 
vemal  pool  complexes  in  Chico  that  are 
located  on  properties  proposed  for 


residential  development.  Another 
commenter  stated  that  vemal  pools  in 
Santa  Rosa  have  been  eliminated 
despite  the  protective  provisions  of 
State  law  (CEQA).  A  number  of 
respondents  noted  that  destruction  of 
vemal  pools  commonly  is  allowed  if  an 
attempt  is  made  to  create  artificial 
habitat  as  compensation. 

Service  Response:  While  vemal  pool 
habitat  has  been  preserved  permanently 
under  special  conditions  of  section  404 
permits  for  a  niunber  of  projects, 
significant  areas  of  vemal  pool  habitat 
continue  to  be  lost  in  spite  of  the  Corps 
jurisdictional  authority  to  regulate  these 
wetlands  under  the  Clean  Water  Act. 
Since  1987,  the  Service  has  been 
tracking  the  Corps'  implementation  of 
Nationwide  Permit  26  within  the  area  of 
responsibility  of  the  Ser\'ice's 
Sacramento  Field  Office.  A  Service 
report  produced  in  October  1992 
showed  that  the  Corps'  Sacramento 
District  authorized  filling  of  189 
hectares  (467  acres)  of  wetlands 
between  1987  and  1992  pursuant  to 
Nationwide  Permit  26  (U.S.  Fish  and 
Wildlife  Service  1992).  During  this  same 
time  period,  the  Corps'  San  Francisco 
District  authorized  projects  under 
Nationwide  Permit  26  that  filled  a  total 
of  104  hectares  (257  acres)  of  wetlands 
of  which  15.6  hectares  (38.6  acres)  were 
in  the  Santa  Rosa  Plain.  The  report 
notes  that  these  figures  are  conservative 
estimates  because  notification  of 
agencies  for  projects  affecting  less  than 
0.405  hectares  (1.0  acre)  are  not 
mandatory.  The  Service  estimates  that  a 
majority  of  the  wetland  losses  permitted 
in  the  Sacramento  District  constitute 
vemal  pools.  In  addition,  between 
December  1, 1992.  and  June  15, 1993. 
the  Service  identified  10  unauthorized 
projects  in  Sacramento  and  Butte 
Counties  that  destroyed  or  damaged 
between  8.5  and  15  hectares  (21  and  37 
acres)  of  vemal  pool  habitat  (D.  Strait, 
pers.  comm.,  1993).  The  projects  were 
not  authorized  because  landouTiers 
either  were  not  required  or  failed  to 
comply  with  the  regulatory 
requirements  of  the  section  404 
permitting  process.  In  addition,  gravel 
mines  are  proposed  for  significant  areas 
in  the  Sacramento  Valley,  including  an 
approximately  404  hectare  (1,000  acres) 
site  south  of  Mather  Air  Force  Base  that 
contains  the  California  linderiella, 
vemal  pool  fairy  shrimp,  and  the  vemal 
pool  tadpole  shrimp.  Under  recent 
changes  in  the  Corps  of  Engineers 
regulations,  some  gravel  mining 
activities  will  be  regulated.  However,  in 
the  past,  most  of  these  activities  were 
not  subject  to  the  provisions  of  the 
Clean  Water  Act. 


In  December  1992,  the  Department  of 
the  Interior  signed  a  revised 
Memorandum  of  Agreement  with  the 
Department  of  the  Army  that  provides 
an  administrative  process  for  requesting 
.  higher  level  review  of  District 
Engineers'  decisions  on  section  404 
individual  permit  applications.  One 
criterion  necessary  for  higher  level 
review  under  the  Memorandum  of 
Agreement  is  that  the  wetlands  in 
question  must  constitute  "aquatic 
resources  of  national  importance."  The 
ultimate  determination  on  whether  the 
criterion  is  met  will  be  made  on  a  case- 
by-case  basis  by  the  Assistant  Secretary 
of  the  Army  (Qvil  Works).  Requests  for 
higher  level  review  only  apply  to 
projects  subject  to  individual  permits, 
not  Nationwide  permits.  Projects 
determined  by  the  Corp's  Sacramento 
District  to  quality  for  authorization 
under  Nationwide  Permit  26  are  not 
eligible  for  higher  level  review. 
Department  of  the  Army  concurrence 
with  the  designation  of  vernal  pools  at 
the  project  site  at  issue  "as  aquatic 
resources  of  national  importance  '  does 
not  ensure  application  of  additional 
protection  to  vemal  pools  beyond  that 
site  (see  discussion  under  Issue  29  and 
Factor  D,  "Summary  of  Factors 
Affecting  the  Species ',  for  a  complete 
discussion  on  the  adequacy  of  existing 
regulatory  mechanisms  for  the  four 
species  listed  herein).  Such  a 
designation  must  be  made  on  a  site- 
specific  basis  and,  by  itself,  does  not 
necessarily  effect  any  protection  of  these 
resources.  San  Francisco  District  of  the 
Corps  considered  possible  revocation  of 
Nationwide  Permit  26  in  the  Santa  Rosa 
Plain  that  would  have  ensured  that  all 
projects  affecting  wetlands  in  this  area 
would  require  authorization  on  an 
individual  permit  basis  and  potential 
higher  level  review.  However,  the  Corps 
decided  instead  to  impose  stricter 
conditions  on  the  use  of  Nationuide 
Permit  26  in  this  area,  including 
demonstration  that  no  rare  or 
endangered  plant  or  animal  species  are 
supported  on  the  wetlands  within  any 
proposed  project  site.  The  Corps  also 
determined  that  individual  permits 
would  be  required  on  wetlands  that 
support  federally  proposed  or  listed 
threatened  or  endangered  species. 
Regardless,  of  the  four  species  listed 
herein,  only  the  Califomia  linderiella  is 
found  at  the  Santa  Rosa  Plain  and  this 
area  constitutes  a  small  percentage  of 
the  overall  geographical  range  of  the 
species.  Therefore,  any  additional 
protection  afforded  vemal  pools  in  this' 
area  would  not  provide  rangewide 
protection  of  these  animals. 
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Based  on  this  and  other  information 
discussed  under  Factor  D  below,  the 
Service  concludes  that  proposed  and 
on-going  damage  or  deBtruction  of 
vernal  pools  in  California  caused  by 
urban  and  agricultural  development  is 
prevalent  despite  existing  Federal.  State, 
and  local  regulations  and  that  existing 
levels  of  protection  are  not  adequate  to 
assure  the  survival  of  these  species. 

Issue  23:  One  commenter  completed  a 
literature  survey  of  three  reports  that 
addressed  trends  in  overall  wetland 
losses  throughout  California  and  the 
Central  Valley,  in  particular.  Esspntially. 
this  conunenJer  concluded  that  the 
historic  trend  of  «vetland  losses 
throughout  California  subsided  in  the 
mid-1980's  and  that  current  wetland 
acreages  actually  are  increasing  in  the 
State,  apparently  as  a  result  of  the 
implementation  of  Federal  wetland 
regulatory  mechanisms. 

Service  Response:  Methodological 
flaws  and  ambiguities  in  the  analysis 
conducted  by  this  commenter  invalidate 
the  report's  findings.  The  most  serious 
flaw  is  the  comparison  of  wetland 
acreages  in  various  studies  that  focused 
on  different  geographic  study  areas.  For 
example,  the  two  Service  reports 
reviewed  by  the  commenter  cannot  be 
used  together  to  draw  conclusions  on 
changes  in  wetland  acreages  because 
data  from  the  Central  Valley  and  the 
entire  State  are  not  comparable. 

Issue  24:  Several  commenters 
disputed  the  Service's  statement  in  the 
proposed  rule  that  90  percent  of  the 
original  vernal  pool  habitat  throughout 
the  Central  Valley  has  been  lost  and  that 
an  estimated  2  to  3  percent  of  vernal 
pool  habitat  continues  to  be  lost 
annually.  Several  commenters 
contended  that  the  study  referenced  by 
the  Service  actually  showed  a  67  to  88 
percent  historic  loss  of  vernal  pool 
acreage.  One  commenter  further  stated 
that  additional  interpretation  and 
analysis  of  the  data  used  in  the  study 
revealed  that  historic  losses  were  63 
percent.  Based  upon  information 
contained  in  a  separate  document 
prepared  by  the  Service,  other 
commenters  asserted  that  the  actual  loss 
more  closely  approximatod  50  percent. 
After  the  comment  period  closed,  one 
respondent  commented  that  preliminary 
/esults  from  a  newly-initiated  soils  data 
analysis  indicate  that  the  original 
estimates  of  historic  venial  pool  losses 
in  the  Central  Valley  may  be 
substantially  less  than  was  identified  in 
the  proposed  rule.  Another  late 
commenter  noted  that  U.S.  Soil 
Conservation  Service  information 
supported  recent  conclusions  drawn  by 
other  soil  scientists  that  404.700 
hectares  (1  million  acres]  of  soils 


suitable  for  vernal  pool  habitat  remain 
from  809,400  hectares  (2  million  acres) 
determined  to  have  historically  existed 
in  the  Central  Valley,  thus  implying  that 
historic  losses  were  close  to  50  percent 
Semce  Response:  After  closer  review 
of  the  referenced  study  (Holland  1978). 
the  Service  discovered  apparent 
arithmetic  errors  in  the  estimates  of 
historic  vernal  pool  habitat  (i.e..  areas 
that  could  have  supported  pools)  losses. 
Correction  of  these  errors  yields 
estimates  of  vernal  pool  habitat  losses 
between  60  and  85  percent. 
Accordingly,  the  Service  finds  that  the 
study's  corrected  estimates  of  historic 
vernal  p>ool  habitat  loss  in  the  Central 
Valley  are  reasonably  close  to  the  range 
of  estimates  determined  by  those 
commenters  who  criticized  the  study. 
Comments  concerning  a  50  percent 
habitat  reduction  based  upon  a  5>ervice 
publication  appear  to  be  derived  from 
the  Wetlands  of  the  California  Central 
Valley;  Status  and  Trends  1939  to  mid- 
1980s  (Frayer  et  al.  1989).  which 
estimated  losses  of  palustrine  emergent 
wetlands.  However,  calculation  of 
vernal  pool  losses  cannot  be  deduced 
from  the  numerous  wetland  tv-pes 
calegonzed  as  "palustrine  emergent 
wetlands."  The  results  of  the  soils  data 
analysis  under  preparation  by  the 
commenter  were  not  available  for 
review  at  the  time  of  pubhcation  of  this 
final  rule. 

The  purpose  of  addressing  historic 
vernal  pool  losses  in  the  proposed  rule 
was  to  provide  a  historical  context  to 
the  Central  Valley  ecosystem  inhabited 
by  the  four  crustacean  sp>ecies.  It  was 
not  the  intention,  nor  is  it  appropnate, 
to  codduct  an  exhaustive  analysis  of 
information  pertaining  to  the  history  of 
vernal  pool  habitat  losses  affecting  the 
five  crustacean  species.  Unverifiable 
and/or  contradictory  information  on  the 
extent  of  former  and  current  vernal  pool 
habitat  will  generate  continued  debate 
on  this  issue  throughout  the  foreseeable 
hiture.  In  a  legal  context,  the  extent  of 
historic  habitat  loss  is  of  academic 
interest  only,  since  the  five  factors  at  50 
CFR  424.11(c)  under  which  species  may 
qualify  for  listing  look  prospectively  to 
the  future  rather  than  retrospectively  on 
the  past.  The  relevant  issues  are 
whether  the  current  extent  of  fairy  and 
tadpole  shrimp  habitat  is  depleted  and/ 
or  fragmented  enough  to  render  the 
species  vulnerable  to  extinction,  or 
whether  foreseeable  threats  similarly 
threaten  the  species. 

Issue  25:  Eight  commenters.  including 
four  mosquito  abatement  districts, 
reported  that  vernal  pools  provided  an 
important  breeding  source  for 
mosquitoes.  They  stated  that  the  listing 
of  the  fairy  shrimp  and  the  vernal  pool 


tadpole  shrimp,  when  coupled  with  the 
preservation  and  creation  of  vernal 
pools  next  to  residential  areas,  will 
create  a  serious  health  risk  to  people. 
They  were  especially  concerned  about 
the  western  encephalitis  mosquito 
[Culex  tarsalis).  a  vector  of  western 
equine  encephalitis  and  Saint  Louis 
encephalitis.  Some  of  the  respondents 
also  expressed  concern  about  mosquito- 
borne  malaria  and  yellow  fever.  A 
number  of  commenters  stated  that 
continued  urban  development  would 
result  in  greater  numbers  of  people 
being  affected  by  mosquitoes  and 
increase  the  need  to  control  mosquitoes 
in  vernal  pools.  The  four  mosquito 
abatement  districts  were  concerned  that 
listing  of  the  crixstaceans  would  increase 
the  costs  and  restrictions  on  their 
control  activities. 

Expressing  a  contrary  position,  four 
biologists  stated  thart  mosquitoes  rarely 
are  found  in  vernal  pools  and  sv  ales 
that  have  not  been  impacted  by  humans. 
They  reported  this  is  likely  due  to  the 
presence  of  the  high  abundance  of 
predatory  crustaceans  and  aquatic 
insects  that  inhabit  this  ecosystem.  A 
crustacean  specialist  noted  that 
mosquitoes  were  absent  or  not  present 
in  significant  numbers  in  pools 
inhabited  by  the  fairy  shrimp  and  the 
tadpole  shrimp.  Significant  numbers  of 
mosquito  larvae  were  found  in  areas 
that  contain  created  vernal  pools  or 
artificial  bodies  of  water  e.g..  ditches 
and  stock  ponds  where  the  crustaceans 
are  sparse  or  absent  One  biologist 
reported  that  no  mosquito  larvae  were 
found  in  any  of  the  27  randomly 
sampled  vernal  pools  at  Beale  Air  Force 
Base  (Mary  Ann  Griggs,  private 
biologist.  Colusa,  Cafifomia.  in  litt.. 
1992).  However,  mosquitos  were  found 
in  areas  that  had  augmented  water 
supply  ftx)ra  a  pressure  release  valve  on 
a  well.  The  water  supply  produced  a 
distinctively  different  flora  and  fauna 
than  nearby  vernal  pools.  Commenting 
biologists  stated  that  the  use  of  oil  and 
mosquito  fish  {Gambusia  affinis)  will 
adversely  affect  vernal  pool  fauna, 
including  the  three  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp, 
consequently  allowing  mosquitoes 
populations  to  sue  vernal  pools  where 
they  otherwise  are  controlled  or 
eradicated  by  the  nature  pool  fauna. 

Senice  Response:  The  oest 
information  available  to  the  Service 
indicates  that  non-<iegraded  vernal 
pools  and  swales  do  not  provide  a 
significant  breeding  source  for 
mosquitoes.  Mosquitoes  do  not  appear 
in  vernal  pools  until  very  late  in  the 
season,  when  they  are  unhkely  to 
complete  their  development  before  the 
pools  dry  (Wright  lysi;  Stan  Wright  and 


Dave  Brovra,  Sacramento- Yolo  Mosquito 
Abatement  District,  pers.  comm.,  1993). 
This  pattern  likely  is  due  to  the  ecology 
of  vernal  pool  invertebrate  communities 
rather  than  to  oviposition  timing  of 
female  mosquitoes  or  to  water 
chemistry,  since  (1)  duck  ponds  in  the 
same  area  that  fill  at  the  same  time  as 
many  vernal  pools  produce  mosquitoes 
throughout  the  wet  season  while  vernal 
pools  do  not,  and  (2)  degraded  pools 
and  ruts  without  healthy  vernal  pool 
invertebrate  communities  support 
mosquito  populations  while 
undisturbed  vernal  pools  in  close 
proximity  do  not  (S.  Wright,  pers. 
comm  .  1993;  J.  King,  pers.  comm., 
1993;  Christopher  Rogers,  Redding 
Mosquito  Abatement  District,  pers. 
comm.,  1993). 

Female  mosquitoes  are  attracted  to 
gases  produced  by  fermentation  that 
indicate  an  abundance  of  decaying 
organic  matter  suitable  for  food  for 
mosquito  larvae  (S.  Wright,  pers. 
comm.,  1993).  This  likely  is  the  cue 
used  by  females  to  select  oviposition 
sites.  Healthy  vernal  pools  appear  to 
have  tight  nutrient  cycling  and 
relatively  low  levels  of  decaying  organic 
material,  which  makes  them  undesirable 
as  oviposition  sites  for  gravid 
mosquitoes.  Only  late  in  the  season 
when  the  abundance  of  the  invertebrates 
in  vernal  pools  begins  to  decline  are 
enough  nutrients  and  organic  material 
available  to  make  the  vernal  pools 
attractive  oviposition  sites.  By  this  time, 
however,  it  is  often  too  late  for  the 
mosquito  larvae  to  develop  before  the 
pools  dry.  Therefore,  protecting  vernal 
pools  from  disturbance  and  degradation 
can  prevent  vernal  pools  from  becoming 
mosquito  breeding  grounds,  thereby 
naturally  preempting  the  need  for 
artificial  mosquito  control  in  this 
habitat. 

Quantitative  data  collected  from  64 
vernal  pools  of  widely  varying  types, 
depths,  and  locations  on  a  random  322 
kilometer  (200  mile)  north-south 
transect  in  the  Central  Valley  &t)m  Fall 
River  in  Shasta  County  to  Jepson  Prairie 
in  Solano  County  over  an  entire  season 
indicate  that  mosquitoes  are  successful 
in  breeding  and  developing  only  in 
pools  that  have  been  disturbed  or 
degraded,  or  late  in  the  season  (J.  King, 
pers.  comm.,  1993).  Only  about  one 
third  (34  percent)  of  the  64  pools 
studied  were  occupied  by  mosquito 
larvae  or  pupae.  Most  of  these  pools  had 
relatively  low  population  densities  of 
mosquitoes,  and  in  all  of  these  pools 
mosquitoes  were  only  present  later  in 
the  season.  Of  the  5  pools  (8  percent) 
that  did  contain  abundant  mosquitoes, 
one  was  an  artificially  created  pool  and 


another  appeared  to  be  degraded  by 
vehicular  use  and  possibly  discing. 

The  Service  recognizes  that  there 
could  be  potential  confiicts  with 
protection  of  the  three  fairy  shrimp  and 
the  vernal  pool  tadpole  shrimp  in 
implementing  mosquito  control 
programs.  The  Service  will  be  working 
with  Federal,  State,  and  local  agencies, 
and  examining  additional  alternatives, 
such  as  the  use  of  Bacillus  thuringiensis 
var.  jsraelensis  (Bti)  and  methoprene,  to 
allow  suppression  programs  to 
continue.  In  this  way,  the  Service  is 
confident  that  Federal  fisting  will 
contribute  to  the  survival  of  the  four 
species  and  promote  the  understanding 
of  their  vernal  pool  environment 
without  jeopardizing  public  health  and 
safety. 

Issue  26:  Several  commenters 
expressed  concern  that  listing  of  the 
crustaceans  would  curtail  or  eliminate 
cattle  and  livestock  grazing  in  areas 
containing  vernal  pools.  Two  crustacean 
biologists  reported  that  grazing  by  cattle 
and  the  crustacean  species  are 
compatible  with  each  other.  They  stated 
that  moderate  to  low  levels  of  grazing 
likely  have  no  adverse  impacts  on  the 
fairy  shrimp  and  the  vernal  pool  tadpole 
shrimp. 

Service  Response:  The  Service 
recognizes  and  acknowledges  that  low 
to  moderate  levels  of  livestock  grazing 
likely  have  no  impact  or  may  be 
beneficial  for  these  crustaceans. 
However,  overgrazing  in  areas 
containing  the  shrimp  and  their  habitat 
likely  is  detrimental  to  these  species. 
High  levels  of  pasture  runoff  may  lead 
to  increased  siltation  of  vernal  pool 
habitat,  and  high  livestock  densities 
may  cause  changes  in  pool  water 
chemistry,  water  quality,  and  excessive 
physical  disturbances,  such  as 
trampling. 

Issue  27:  Several  commenters 
reported  the  presence  of  the  fairy 
shrimp  in  non-vernal  pool  habitats, 
such  as  irrigation  return  ditches,  stock 
ponds,  a  backhoe  pit,  a  gravel  pit,  and 
a  depression  left  from  scraping.  One 
commenter  stated  that  a  historic  vernal 
pool  habitat  site  in  southern  Sacramento 
County  that  was  disced,  plowed,  and 
farmed  with  winter  wheat  still 
contained  inundated  depressions 
inhabited  by  the  vernal  pool  fairy 
shrimp  and  vernal  pool  tadpole  shrimp. 
This  example  was  used  to  support  the 
contention  that  these  species  can 
survive  and  reproduce  in  degraded 
habitat.  The  commenter  also  noted  that 
"the  site  was  not  leveled  unlike  other 
properties  in  the  area,  and  still  retained 
some  swale  and  hillock  topography." 
(Bill  Sugnet,  Sugnet  and  Associates,  in 
litt.,  1992).  Another  respondent,  based 


on  anecdotal  data,  concluded  that  the 
habitat  for  the  vernal  pool  fairy  shrimp, 
and  the  vernal  pool  tadpole  shrimp  has 
been  insufficiently  described.  He 
reported  them  from  roadside  ditches, 
scrapes,  tire  track  depressions,  or 
similar  man-made  ephemeral  pools  from 
28  locations  in  Sacramento  County  (E.J. 
Koford,  Ebasco  Environmental,  in  litt. 
1992).  This  commenter  asserted  that 
herbicides  and/or  mechanical  weed 
control  at  sites  located  along  some 
railroad  tracks  may  have  promoted  the 
habitat  for  these  species.  One  crustacean 
biologist,  based  on  discussions, 
examination  of  photographs  of  these 
sites,  and  personal  knowledge  of  the 
area  concluded  that  they  are  remnant  or 
disturbed  vernal  pools  (J.  King  pers 
comm.,  1992). 

Service  Response:  The  Service  has 
reviewed  carefully  the  assertion  that  the 
crustaceans  are  found  in  non-vemal 
pool  habitat.  A  number  of  the  sites  that 
served  as  the  basis  for  this  belief  have 
been  examined  by  Service  biologists  and 
were  found  to  represent  degraded  vernal 
pool  habitat  or,  in  one  case,  an 
ephemeral  wetland  located  in  a  gravel 
pit  that  likely  was  colonized  by  fairy 
shrimp  washed  in  from  adjacent  vernal 
pools  during  periods  of  high  rainfall. 
Based  on  the  best  information  available, 
the  Service  believes  that  a  significant 
portion  of  these  records  most  likely 
represent  "unusual"  vernal  pools  (e.g.. 
rock  depression  pools)  or  vernal  pool 
habitat  that  was  incorrectly  identified. 
Some  of  these  records,  suci  as  roadside 
ditches,  scraped  areas,  and  airport 
runoff  ditches  almost  certainly  represent 
remnant  vernal  pool  habitat  or  are  part 
of  the  swale  systems  connected  to 
vernal  pools.  Lack  of  experience  or 
familiarity  with  vernal  pool  ecosystems 
likely  has  led  some  respondents  io 
misinterpret  these  observations.  Most  of 
these  disturbed  habitats  also  are 
imperiled  by  urban  development,  gravel 
mining,  and,  in  the  cases  of  roadside 
ditches,  grading  and  spraying  of 
herbicides  for  highway  maintenance.  In 
addition,  the  accurate  identification  of 
fairy  shrimp  is  extremely  difficuh 
because  the  morphological  characters 
required  to  differentiate  the  various 
species  are  often  extremely  subtle  and 
can  be  misinterpreted  by  biologists  not 
specifically  trained  in  fairy  shrimp 
identification.  Widespread,  common 
sp>ecies,  such  as  Lindahl's  fairy  shrimp, 
can  be  mistaken  for  other  fairy  shrimp 
species.  Some  of  the  records  of  the 
California  linderiella  and  vernal  pool 
fairy  shrimp  in  non-vemal  pool  habitats 
may  result  from  such  misidentifications. 

The  potential  for  a  fairy  shrimp 
population  to  persist  after  habitat 
disturbance  varies  fitjm  case  to  case, 
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depending  upon  specific  circumstances, 
such  as  the  nature  and  intensity  of 
disturbance,  how  much  of  the  originai 
egg  bank  was  destroyed,  and  other 
factors.  With  the  exception  of  a  few 
extremely  rare  cases,  plowed  fields  that 
historically  held  vemal  pool  habitat  do 
not  support  populations  of  these 
species.  The  example  provided  by  the 
commenter  is  not  typical  of  agricultural 
operations,  as  is  pointed  out  in  the 
commenter's  statement  that  this  site  was 
"unlike  other  properties  in  the 
area  .  .  .'  (B.  Sugnet.  in  titt..  19921. 
with  respect  to  the  decree  of  disturtwnce 
(i.e.,  leveling)  and  adverse  modification 
of  the  vemal  pool  habitat. 

Issue  28:  Many  respondents 
contended  that  the  proposed  rule  did 
not  reflect  accurately  the  success  of 
vernal  pool  "creation"  efforts.  For 
exAmpJa.  a  number  of  commenXen 
claimad  that  artificial  vemal  pools, 
primarily  in  Sacramento  and  Placer 
Counties,  cited  in  Sugnet  and  Associates 
(1992).  were  successhjl  and  were 
adequate  mitigation  for  adverse  impacts 
to  vernal  pools  resulting  from  urban 
development.  Other  commenters 
asserted  that  ongoing  creation  ratios  of 
2:1  or  greater  and  the  ability  to 
transplant  these  animals  makes  it  likely 
that  the  habitat  for  these  species  will 
increase  over  time. 

One  commenter  stated  that  the  ability 
to  successfully  transplant  the  eg;^  of 
fairy  shrimp  and  tadpole  shrimp  is  well 
known.  One  submitttxi  report  (Sugnet 
and  Associates  1992)  asserted  that  the 
four  fairy  shrimp  and  vemal  pool 
tadpole  shrimp  have  t>eeQ  shown  in  the 
"literature  and  in  field  sampling  to  be 
extremely  hardy  and  capable  of 
surviving  lung-term  in  greatly  disturbed 
conditions  and  artificial  habitats".  The 
report  also  stated  that  Ihefe  are 
technical  papers  that  dwmon.strate  the 
ability  to  rear  shrimp  in  the  lalK)ratory. 
The  party  submitting  this  report  stated 
that  they  have  been  creating  vemal 
pools  as  mitigation  for  development 
projects  and  monitoring  the  fairy  shrimp 
and  tadpole  shrimp  for  the  past  three 
years  from  1989  to  1992.  They  stated 
that  although  the  presence  of  adult  fairy 
shrimp  may  be  due  to  a  certain  number 
of  eggs  continuing  to  hatch  irom  the 
initial  inoculum  in  successive  years  due 
to  differences  in  physiochemical 
parameters,  the  presence  of  mating 
individuals  and  gravid  female  fairy 
shrimp  in  artificial  pools,  as  well  as 
historically  degraded  habitat,  leads 
them  to  conclude  that  natural 
reproductive  mechanisms  are  still  at 
work.  The  report  stated  that  the 
California  linderiella  and  the  venial 
pool  fairy  shrimp  can  be  transplanted 
successfully  from  one  vemal  pool 


location  to  another.  The  supp>orting  data 
and  criteria  by  which  success  was 
determined  were  not  specified  in  the 
report.  Based  partly  on  the  above 
information,  numerous  commenters 
stated  that  the  fairy  shrimp  and  vemal 
pool  tadpole  shrimp  were  not  imperiled. 

On  the  other  hand,  one  crustacean 
biologist  stated  that  the  reports  of 
successful  vemal  pool  creation  have 
been  "generally  poorly  controlled, 
completely  lacking  in  long-term 
monitoring,  and  do  not  appear  in  the 

f)eer  reviewed  scientific 
iterature*   •   *"  (J.  King,  jn /itt.  1992). 
In  addition,  this  commenter  reported 
that  "contrary  to  common 
misconception  these  organisms  [vemal 
pool  tadpole  shrimp)  are  not  easily 
raised  outside  of  their  natural  habitat." 
This  crustacean  specialist  stated  that 
their  efforts  to  maintain  viable 
reproductive  vemal  pool  tadpole  shrimp 
in  the  laboratory  have  been 
unsuccessful.  Another  biologist  pointed 
out  that  long-term  studies  of  the  effect 
of  mixing  genotypes  in  created  pools 
likely  are  adversely  impacting  the  fairy 
shrimp  and  the  vemal  pool  tadpole 
shrimp  (M.  Siraovich,  in  litt..  1992). 

Eight  biologists  specialiring  in 
crustaceans  or  plants  inhabiting  vemal 
pools  stated  that  these  habitats  are  an 
intricate  ecosystem  and  efforts  to 
recreate  them  likely  will  not  be 
successful  until  they  are  more  fully 
understood.  Furthermore,  six  fairy 
shrimp  specialists  concluded  that 
protection  of  these  animals  is  best 
assured  via  the  preservation  of  extant 
habitat  and  its  associated  c»mmunity. 
Service  Response:  In  a  review  of  21 
vemal  pool  creation  projects  dispersed 
throughout  California.  Ferren  and 
Gervitz  (1990)  concluded  that  no 
conclusive  data  exist  to  substantiate  the 
hypothesis  "that  vemal  pools  can  be 
restored  or  created  to  provide  functional 
values  within  the  range  of  variability  of 
natural  pools."  Though  some 
individuals  (Sugnet  and  Associates  et 
al.  1992)  have  claimed  complete  or 
some  degree  of  success,  these 
conclusions  generally  are  based  on 
anecdotal  unscientific  studies  and  the 
persistence  of  fairy  shrimp  after  only  a 
short  period  of  time,  e.g.,  three  years  or 
less.  Moreover,  the  principal  pool 
creation  technique  (i.e.,  relocation  of 
soil  from  excavated  pool  bottoms  versus 
inoculation  of  a  knowm  quantity  of  eggs) 
and  lack  of  scientifically  designed 
monitoring  do  not  allow  for  collection 
of  the  necessary  data  to  determine  the 
long-term  population  viability  of 
transplanted  species. 

In  a  study  on  the  preservation  and 
management  of  vemal  pools  (Jones  and 
Stokes  Associates  1990),  the  researchers 


concluded  that  the  "science  of  vemal 
pool  creation  is  still  in  its  infancy  and 
is  primarily  an  experimental  mitigation 
technique."  Environmental 
requirements,  not  dispersal,  is  likely  the 
limiting  factor  in  the  distribution  of  the 
fairy  shrimp  and  the  vernal  pool  tadpole 
shrimp  (D.  Belk.  pers.  comm..  1992). 
The  four  species  in  this  final  rule 
require  unknown,  but  more  restrictive 
environmental  conditions  than  more 
widely  distributed  taxa  (J.  King,  in  litt., 
1992;  M.  Simovich,  in  litt..  1992;  R. 
Brusca,  pers.  comm.,  1992).  There  are 
no  demonstrated  proven  long-term 
populations  of  the  fiairy  shrimp  or  the 
vemal  pool  tadpole  shrimp  in  artificial 
habitats. 

Artifically  created  habitats  also  may 
increase  the  threat  of  hybridization 
between  the  four  biry  shrimp  and  other 
more  widespread  species.  For  example, 
Lindahl's  fairy  shrimp  is  a  widespread 
sf>ecies  found  in  vifestem  North  America 
that  inhabits  a  wide  array  of  conditions, 
ranging  from  pools  whose  salinity  is 
high  enough  to  support  brine  shrimp 
[Artemia  sp  |  to  snow  melt  pools.  Poorly 
planned,  can?iess  construction,  or 
haphazard  placement  of  the  substrate 
during  vemal  pool  creation  may 
enhance  conditions  for  s{>ecies  like 
Lindahl's  fairy  shnmp.  Lalxjratory 
studies  have  shown  that  Lindahl's  fairy 
shrimp  and  the  vemal  pool  £air>-  shrimp 
readily  hybridize  in  the  laboratory  and 
produce  viable  first  generation  hv-brids 
(Fugate.  pers.  comm.,  1992).  There  is 
evidence  that  hybridization  betwi«n 
other  £airy  shrimp  has  occurred  in  the 
field  because  of  human  actions.  Belk 
(1977)  reported  that  the  westward 
dispersal  from  Texas  and  New  Mexico 
of  a  desert  fairy  shrimp 
(Streptocepbaius  dorothae)  across 
extensive  expanses  of  arid  land  into 
Arizona  may  be  due  to  the  cattle  ponds 
and  livestock  watering  holes  that  were 
built  after  the  1800's  in  the  region. 
VViman  (1979)  reported  that  viable 
hybrid  of&pring  are  produced  by  this 
species  and  Mackin's  desert  fairy 
shrimp  [StreptocephaJus  macUni),  a 
resident  species  in  Arizona. 

Given  tnese  uncertainties  associated 
with  vemal  pool  creation,  the  Service 
maintains  that  transplanting  target 
species  (e.g..  listed,  proposed,  and 
candidate  species)  into  artificial  pools 
cannot  be  considered  adequate 
replacement  for  the  loss  of  occupied 
vemal  pool  habitat.  Even  if  such 
transplantation  of  the  fairy  shrimp  and 
the  vemal  pool  tadpole  shrimp  and 
creation  of  their  habitat  were 
documented  to  be  a  proven  procedure 
rather  than  an  evolving  problematic 
venture,  artificial  pool  creation  for  the 
species  listed  herein  would  not  fulfill 


the  mandates  of  section  2  of  the  Act, 
which  require  the  Service  to  develop 
programs  that  conserve  the  ecosystems 
upon  which  listed  species  depend.  As 
discussed  elsewhere  herein,  natural 
habitats  throughout  the  ranges  of  the 
four  species  have  been  damaged  or 
eliminated.  As  a  result,  the  Service 
concludes  that  the  continued  survival 
and  recovery  of  the  three  fairy  shrimp 
and  the  vemal  pool  tadpole  shrimp  only 
can  be  assured,  at  this  time,  by  the 
preservation  of  extant  vemal  pools  and 
their  associated  watersheds. 

Issue  29:  Several  comments  were 
received  questioning  the  relationship 
between  the  Endangered  Species  Act 
and  the  Fifth  Amendment  to  the  U.S. 
Constitution  (e.g..  "taking"  without  just 
compensation). 

Service  Response:  The  mere 
promulgation  of  a  regulation,  such  as 
the  enactment  of  a  statute,  is  rarely 
sufficient  to  establish  that  private 
property  has  been  taken  unless  the 
regulation  on  its  face  denies  the 
property  owner  the  economically  viable 
use  of  his  prop»erty.  Listing  pursuant  to 
the  Endangered  Species  Act  does  not 
automatically  restrict  all  uses  of  one's 
land.  A  property  owTier  cannot  establish 
that  his  property  has  been  taken  as  a 
result  of  a  regulatory  action  such  as  the 
listing  of  a  species  until  he  has  first 
submitted  a  proposal  to  develop  the 
property  and  has  received  a 
determination  as  to  the  level  of 
development  that  vdll  be  allowed.  The 
property  owner  must  apply  for  all 
available  permits  and  waivers  before  a 
taking  could  potentially  be  estabUshed. 
With  respect  to  listing,  this  means  that 
no  takings  can  be  estabUshed  until  the 
property  owner  complies  with  section 
10(a)  of  the  Act  and  the  Service 
concludes  that  no  permit  to  take 
incidental  to  an  otherwise  lawful 
activity  will  be  issued. 

Issue  30:  The  Service  received  a 
comment  that  requested  an  explanation 
of  the  apphcability  of  Hoffman  Homes 
Inc.  V.  EPA  to  vemal  pools. 

Service  Response:  Hoffman  Homes 
Inc.  V.  EPA.  916  F.2d  1310  (7th  Cir. 
1992)  held  that  an  isolated  wetland, 
with  no  showTi  effect  on  interstate 
commerce,  was  not  within  EPA's  nor 
the  Corps  of  Engineers'  jurisdiction  to 
regulate.  That  decision  was  vacated  in 
the  same  year  {Hoffman  Homes  Inc.  v. 
EPA.  975  F.2d  1554)  and  the  issue 
reheard  by  the  same  court  in  1993 
{Hoffman  Homes  Inc.  v.  EPA,  999  F.2d 
256).  In  its  final  interpretation  of  the 
issues  presented  in  that  case,  the  court 
held  that  waters  whose  use, 
degradation,  or  destruction  could  affect 
interstate  commerce,  were  waters 
appropriately  regulated  by  EPA  and/or 


the  Corps  (emphasis  added).  Based 
upon  the  facts  as  presented  in  that  case, 
however,  the  court  could  not  find 
sufficient  evidence  to  support  a 
conclusion  that  the  wetland  in  question 
could  potentially  affect  interstate 
commerce.  As  such,  the  court 
determined  this  particular  water  body  to 
be  outside  the  realm  of  EPA  or  Corps 
jurisdiction. 

The  Service  is  not  aware  how  the  EPA 
or  Corps  view  this  case  relative  to  vemal 
pools.  Regardless  of  the  interpretation, 
however,  it  is  the  animal  (as  opposed  to 
habitat)  for  which  the  Endangered 
Species  Act  will  afford  protection  with 
this  final  regulation.  Should  it  be 
determined  that  neither  the  Corps  nor 
EPA  have  jurisdiction  over  these 
wetlands,  and  that  section  7  is  not 
therefore  applicable,  then  the  property 
owner  may  comply  with  the  Endangered 
Species  Act  through  section  10  of  the 
Act. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  Conservancy  fairy  shrimp 
{Branchinecta  conservatio  Eng  et  al], 
longhom  fairy  shrimp  {Branchinecta 
longjantenna  Eng  et  al.),  and  the  vemal 
pool  tadpole  shrimp.  (Lepidurus 
packardi  Simon)  should  be  classified  as 
endangered  species;  and  the  vemal  pool 
fairy  shrimp  {Branchinecta  lynchi  Eng  et 
al.)  should  be  classified  as  a  threatened 
species.  Procedures  found  at  section 
4(a)(1)  of  the  Endangered  Species  Act 
(16  U.S.C.  1531  et  seq.)  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  factors  and  their  application  to 
the  Conservancy  fairy  shrimp 
{Branchinecta  conservatio),  longhorn 
fairy  shrimp  {Branchinecta 
longiantenna),  vemal  pool  fairy  shrimp 
{Branchinecta  lynchi),  and  the  vemal 
pool  tadpole  shrimp  {Lepidurus 
packardi)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range.  All 
three  fairy  shrimp  and  the  vemal  pool 
tadpole  shrimp  are  restricted  to  vemal 
pools  in  California.  The  habitat  of  these 
animals  is  imperiled  by  a  variety  of 
human-caused  activities,  primarily 
urban  development,  water  supply/flood 
control  activities,  and  conversion  of 
land  to  agricultural  use.  Habitat  loss 
occurs  from  direct  destruction  and 
modification  of  pools  due  to  filling. 


grading,  discing,  leveling,  and  other 
activities,  as  well  as  modification  of 
surrounding  uplands  that  afters  vemal 
pool  watersheds. 

Rapid  urbanization  of  areas 
containing  vemal  pools  poses  a 
significant  threat  to  the  four  species 
included  in  this  final  rule.  In  the  Central 
Valley,  at  least  five  pool  complexes  that 
were  known  to  contain  suitable  habitat 
for  the  vemal  pool  fairy  shrimp  and  the 
vemal  pool  tadpole  shrimp  were 
eliminated  by  urban  development  in  the 
late  1980's.  Mitigation  measures  were 
either  lacking  or  imsuccessful.  In 
general,  the  growth  rate  of  human 
populations  and  associated  urban 
development  throughout  the  Central 
Valley  is  equal  to  or  exceeds  that  of  any 
other  region  in  California.  Indicative  of 
this  growth  rate  are  proposals  to 
develop  several  new  towns  writhin  the 
ranges  of  the  vemal  pool  fairy  shrimp 
and  the  vemal  pool  tadpole  shrimp.  As 
an  example,  two  towns  proposed  in 
Placer  and  San  Joaquin  Counties  would 
support  80,000  and  44,000  people, 
respectively,  and  likely  would  impact 
significant  amounts  of  vemal  pool 
habitat  for  these  species  (Laver  1991. 
Wiegand  1991). 

Vemal  pools  in  the  Redding  area  that 
likely  provided  habitat  for  the  vemal 
pool  fairy  shrimp  and  the  vemal  pool 
tadpole  shrimp  have  been  impacted 
significantly  by  urban  development  and 
agricultural  conversion.  Aerial 
photographs  of  an  approximately  61- 
hectare  (150  acre)  area  near  the  Redding 
Municipal  Airport  document  that 
development  occurring  between  1952 
and  1992  resulted  in  the  loss  of  62 
percent  and  the  degradation  of  37 
percent  of  the  original  vemal  pools  in 
this  vemal  pool  complex  (Jim  Nelson. 
California  Fish  &  Game.  pers.  com., 
1993).  The  remaining  pools  at  this  site 
are  inhabited  by  the  vemal  pool  fairy 
shrimp  and  the  vemal  pool  tadpole 
shrimp.  Vemal  pool  areas  around  the 
airport  have  been  zoned  for  enterprise, 
and  sewer  lines  have  been  installed  in 
anticipation  of  development.  Several 
proposed  residential  development 
projects  in  the  Redding  area  (e.g..  Argyle 
West  and  Eagle  Crest  projects)  also 
would  adversely  affect  the  vemal  pool 
fairy  shrimp  and  the  vemal  pool  tadpole 
shrimp.  A  proposed  electrical 
transmission  line  also  threatens  several 
pools  in  the  area.  Eucalyptus  farms  have 
been  estabUshed  on  many  historic 
vernal  pool  sites  around  Redding  and 
future  groves  are  planted  at  the  rate  of 
approximately  810  hectares  (2,000 
acres)  per  year  (J.  Nelson,  California 
Department  of  Fish  and  Game,  pers. 
comm.  1993). 
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111  ttit;  C.hu;u  artiu.  c;tTtaia  jriM.s 
inhabited  by  the  vernal  pool  tadjMile 
shrimp  recently  were  ditched  and 
drained  (Patrick  Kelly.  Mount  Lassen 
Chapter  of  the  California  Native  Plant 
Society,  in  litt .  1992).  In  addition,  at 
least  four  residential  developments 
proposed  in  Chico.  including  the 
Simmons  Ranch.  Foothill  Park,  Sierra 
Technology,  and  Bidwell  Ranch  projects 
are  proposed  that  woidd  eliminate 
approximately  810  hectares  (2.000 
acres)  of  habitat  containing  vernal  pools 
inhabited  by  the  vernal  pool  tadpole 
shrimp.  No  specific  mitigation  measures 
bre  included  in  these  projects  for  this 
animal. 

Numerous  residential  and  commercial 
development  projects  in  the  Sacramento 
area  pose  a  severe  threat  to  vernal  pool 
complexes  inhabited  by  populations  of 
the  vernal  pool  fairy  shrimp  and  vernal 
pool  tadpole  shrimp.  These  proposed 
and  ongoing  projects,  sponsored  by 
Fe<leral.  State  and  lo<:al  agencies, 
private  interests,  and  local  governments, 
include,  but  are  not  limited  to  the 
closure  of  Mather  Air  Force  Base, 
modifications  to  Strawberry,  Elk  Grove, 
and  l.aguna  Creeks,  two  proposed 
surface  gravel  mines,  and  numerous 
residential  developments  including  the 
Flliot  Ranch  South,  Churchill  Downs. 
Elk  Ridge  Estates,  and  Sunrise-Douglas 
pr(>je<:ts. 

Urlian  development  and  agricultural 
conver>ion  imperil  populations  of  the 
vernal  pool  fairy  shrimp  and  vernal  pool 
tadpole  shrimp  in  the  San  (oaquin 
Valley.  Castle  Air  Force  Base  is 
undergoing  closure  and  the  US  Bureau 
of  Prisons  has  proposed  to  build  a 
prison  on  vernal  pools  at  this  site 
known  to  contain  the  two  fairy  shrimp 
The  Corps  has  proposed  the  Merced 
County  Streams  project  that  would 
facilitate  urban  development  in  many 
areas  that  provide  suitable  habitat  fur 
the  vernal  pool  fair>'  shrimp  and  the 
vernal  pool  tadpole  shrimp.  Numerous 
proj»K:ts  between  Stockton  and 
Bakersfield  also  would  adversely  impact 
the  three  species,  including  the  Mueller 
Ranch  gravel  mine  in  Stanislaus  County, 
a  number  of  residential  developments  in 
San  ioaquin  County  (e.g..  the  Liberty 
project  would  affect  approximately 
2.000  vernal  pools),  the  Yosemite  Lake 
project  in  Merced  County,  and  the  Ball 
Ranch  project  in  Fresno  County 

Areas  in  the  San  Francisco  Bay  area 
that  contain  vernal  pools  also  are 
undergoing  substantial  urban 
development.  Vernal  pools  inhabited  by 
the  vernal  pool  fairy  shrimp  in  the 
Livermore  area  of  Alameda  County  have 
been  adversely  impacted  by  urban 
development,  agriculture,  and  alteration 
of  the  hydrology  of  Altamont  Creek 


lAiaa  t^uiiiT.  MariKird  University 
Center  for  Conservation  Biology,  in  litt.. 
1992).  The  City  of  Livermore  is 
evaluating  land  use  options  that  could 
result  in  the  conversion  of  3,002 
hectares  (7,420  acres)  of  natural  habitat, 
including  vernal  pools  that  provide 
suitable  habitat  for  the  vernal  pool  fairy 
shrimp,  to  urban  use  for  up  to  30.000 
people  (City  of  Livermore  1992;  Su.san 
Frost,  Livermore  Planning  Department, 
pers.  comm.,  1993).  The  proposed 
expansion  of  the  municipal  airport  at 
Byron  Hot  Springs  in  eastern  Contra 
Costa  County  will  eliminate  a  number  of 
pools  inhabited  by  the  vernal  pool  fairy 
shrimp. 

Other  vernal  pools  located  in  San  Luis 
Obispo  County,  including  most  of  the 
known  populations  of  the  longhom  fairy 
shrimp  and  at  least  one  population  of 
the  venial  pool  fairy  shrimp,  are  located 
in  subdivided  areas  with  constructed 
roads  and  lots  for  sale  and  development 
(Eng  ef  al  1990:  Dave  Chipping, 
Amateur  biologist,  in  litt..  1992).  To 
date,  some  of  the  sites  have  been  cleared 
and  continued  habitat  loss  is  ongoing  or 
impending.  The  Coastal  Branch  Phase  II 
(Coastal  Aqueduct)  of  the  State  Water 
Project,  proposed  by  the  California 
Dttpartment  of  Water  Resources  (Carol 
Nelson,  California  Department  of  Water 
Resources,  in  litt..  1993),  annually 
would  convey  70,000  acre-feet  of  water 
from  the  Delta  region  of  California  to 
San  Luis  Obispo  and  Santa  Barbara 
Counties.  It  is  unclear  if  this  source  of 
water  would  allow  urban  development 
of  the  Soda  Lake  area,  however,  the 
longhom  fairy  shrimp  and  the  vernal 
pool  fairy  shrimp  may  be  adversely 
affected  by  commercial  developmeht 
made  possible  by  this  project. 

A  36-hectare  (14  acre)  vernal  pool 
located  at  Skunk  Hollow  in  Riverside 
County  containing  a  population  of  the 
vernal  pool  fairy  shrimp  likely  will  be 
adversely  affected  by  urban 
development  and  possibly  agricultural 
conversion  (Art  Davenport,  Fish  and 
Wildlife  Service,  pers.  comm..  1994: 
Joseph  Jolliffe.  Riverside  County 
Planning  Department,  in  litt..  1992).  The 
Rancho  Bella  Vista  residential  project 
would  impact  this  vernal  pool  and, 
along  wnth  other  major  roadways,  also 
impact  the  surrounding  watershed 
(Joseph  lolliffe.  in  litt..  1992).  Skunk 
Hollow  also  contains  a  population  of  the 
Riverside  fairy  shrimp  [Streptocephalus 
woottoni).  an  endangered  species  (58  FR 
41384). 

Because  of  rapid  urbanization,  several 
highway  projects  are  proposed  that  may 
affect  the  vernal  pool  fairy  shrimp  and 
the  vernal  pool  tadpole  shrimp.  Vernal 
pools  in  the  Sacramento  area  inhabited 
by  the  vernal  pool  fairy  shrimp  and  the 


vernal  pool  tadpole  shrimp  would  be 
affected  adversely  by  the  proposed 
widening  of  State  Highway  16  in 
Sacramento  County.  The  State  of 
California  has  proposed  to  extend  State 
Highway  505  from  Vacaville  to 
Collinsville  in  Solano  County:  this 
project  directly  and/or  indirectly  would 
impact  vernal  pools  inhabited  by  the 
Conservancy  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp  (C.  Gfuido, 
pers.  comm..  1993).  Vernal  pools 
inhabited  by  the  vernal  pool  tadpole 
shrimp  may  be  affected  by 
improvements  to  Highway  70  near 
Gridley  in  Butte  County  (Chris  Collison. 
California  Department  of 
Transportation,  pers.  comm  .  1993). 

Agricultural  conversion  poses  a 
widespread  threat  to  remaining  vernal 
pools  in  the  Central  Valley.  Sites 
containing  fairy  shrimp  near  Pixlcy  in 
Tulare  County  and  Haystack  Mountain 
in  Merced  County  are  pockets  of 
privately  owned  habitat  remnants 
threatened  by  surrounding  agricultural 
operations  (Eng  ef  al.  1990).  A  148- 
hectare  (365  acres)  site  v^th  vernal 
pools  adjacent  to  State  Highway  41 
north  of  Fresno  in  Fresno  County  that 
likely  contained  the  vernal  pool  fairy 
shrimp  was  disced  and  graded  in  1992 
(Dames  and  Moore  1992).  Two  sites 
with  vernal  pools  in  the  Sacramento 
Valley  recently  were  plowed  or  disced 
and  seeded  with  winter  wheat, 
apparently  in  preparation  for  future 
urban  development  (C.  Goude,  pers. 
comm..  1993).  Almond  and  fruit 
orchards  in  Stanislaus.  Madera,  and 
Fresno  Counties  continued  to  be  planted 
in  habitat  suitable  for  the  vernal  pool 
fairy  shrimp  and  the  vernal  pool  tadpole 
shrimp  (J.  King  pers.  comm.  1993;  K. 
Gecr  and  J.  Browning.  U.S.F.W.S.,  pers. 
obs.  1994). 

Water  supply/flood  control  activities 
also  generally  present  a  degree  of 
disturbance  to  affected  pools  that  would 
preclude  sur\'ival  of  any  substantial 
fraction  of  the  populations.  The  timing, 
frequency,  and  length  of  inundation  of 
the  vernal  pool  habitat  are  critical  to  the 
three  fairy  shrimp  and  the  vernal  pool 
tadpole  shrimp:  any  substantial 
hydrologic  change  in  these  factors 
adversely  affect  the  four  species. 
Diversion  of  watershed  runoff  feeding 
the  pools  can  result  in  premature  pool 
dry-down  before  the  life  cycle  of  these 
animals  is  completed.  The  three  species 
of  fairy  shrimp  and  the  vernal  pool 
tadpole  shrimp  also  are  intolerant  of 
flowing  water  that  washes  away  the  egg 
bank.  Supplemental  water  from  outside 
the  natural  watershed  into  vernal  pools 
can  change  the  habitat  into  a  marsh- 
dominated  or  a  permanent  aquatic 
community  that  is  unsuitable  for  the 
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four  sf)ecies  of  vernal  pool  shrimps.  The 
modification  of  vernal  pool  areas  to 
create  artificial  reser\'oirs,  such  as  the 
Modesto  Reservoir  and  Turlock  Lake  in 
Stanislaus  County,  have  led  to  the 
extirpation  of  the  vernal  pool  tadpole 
shrimp  population  that  was  known  to 
occur  in  the  vernal  pools  where  these 
reservoirs  now  lie  (J.  King,  pers.  comm., 
1993).  Vernal  pool  watershed  areas  have 
been  reduced  by  conversion  of  uplands 
to  paved  or  grass-turf  surfaces,  by 
damming  of  swales  caused  by  road 
construction,  or  other  construction 
activities.  Physical  barriers,  such  as 
roads  and  canals,  unsuitably  deepen  a 
vernal  pool  upstream  of  a  barrier,  and 
can  isolate  a  fairy  shrimp  or  vernal  pool 
tadpole  shrimp  population  from  a 
portion  of  its  aquatic  habitat.  Surface 
runoff,  including  non-point  runoff,  is 
altered  by  disturbance  from  trenching, 
grading,  scraping,  off-road  vehicles, 
intensive  livestock  grazing,  or  other 
activities  that  change  amounts,  patterns, 
and  direction  of  surface  runoff  to 
ephemeral  drainages.  Presence  of 
summer  water  also  affects  the 
hydrologic  pattern.  Introduction  of 
water  during  the  summer  disrupts  the 
life  cycles  of  the  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp  by 
subjecting  them  to  greater  levels  of 
predation  by  animals  requiring  more 
permanent  sources  of  water.  Increased 
water  also  converts  vernal  pools  to 
unsuitable  marsh  habitat  dominated  by 
emergent  vegetation  (e.g.,  cattails). 

Direct  and  associated  indirect  impacts 
from  the  proposed  Los  Vaqueros  Project, 
a  water-storage  project  in  the  Kellogg 
Creek  watershed  of  eastern  Contra  Costa 
County,  would  adversely  impact  two 
vernal  pool  complexes  that  support  the 
highest  diversity  of  fairy  shrimp  in  the 
State  (California  Department  of  Fish  and 
Game  1983).  The  rock  pools  in  this  area 
are  inhabited  by  the  vernal  pool  fairy 
shrimp  and  the  longhom  fairy  shrimp 
(John  Gregg,  Los  Vaqueros  Project,  in 
lift.,  1992).  Proposed  constmction  of  a 
major  roadway,  high-pressure  natural 
gas  and  petroleum  pipelines,  and 
230,000  kV  electrical  transmission  lines 
at  the  Los  Vaqueros  Reservoir  site 
would  adversely  affect  these  species 
(Jones  and  Stokes  Associates  1986, 
1989,  1990,  1991). 

Several  proposed  utility  projects  have 
the  potential  to  affect  all  of  the  three 
fairy  shrimp  and  the  vernal  pool  tadpole 
shrimp.  For  example,  the  Pacific  Gas 
Transmission  Company — Pacific  Gas 
and  Electric  natural  gas  pipeline  project 
extending  from  the  Canadian  border 
along  the  west  side  of  the  Sacramento 
Valley  to  Fresno  County  has  adversely 
impacted  a  number  of  vernal  pools 
containing  the  vemal  pool  fairy  shrimp. 


Conservancy  fairy  shrimp,  and  the 
vemal  pool  tadpool  shrimp  (Federal 
Regulatory  Energy  Commission  1991; 
Arnold  1990;  C.  Nagano,  pers.  obs.,  1992 
and  1993).  The  Service  has  issued  a 
conference  opinion  to  the  Federal 
Energy  Regulatory  Commission  on  a 
portion  of  this  project  that  will 
adversely  impact  the  vemal  pool  fairy 
shrimp;  however,  the  applicant  has 
indicated  the  mitigation  measures  will 
not  be  implemented  if  the  species  is  not 
listed  (John  Cassady,  PGT-PG&E 
Pipeline  Expansion  Project,  in  litt., 
1993). 

Off-road  vehicle  (ORV)  use  also 
imperils  fairy  shrimp  and  the  vemal 
pool  tadpole  shrimp  inhabiting  vemal 
pools  (Bauder  1986,  1987).  ORVs  cut 
deep  ruts,  compact  soil,  destroy  native 
vegetation,  and  alter  pool  hydrology. 
Fire  fighting,  security  patrols,  military 
maneuvers,  and  recreational  activities 
cimiulatively  have  damaged  vemal  pool 
habitats  in  many  areas  (Bauder  1986, 
1987).  In  Solano  County,  an  off-road 
vehicle  park  adjacent  to  the  Jepson 
Prairie  Reserve  owmed  by  the  Nature 
Conservancy  could  adversely  impact 
populations  of  the  Conservancy  fairy 
shrimp  and  the  vemal  pool  tadpole 
shrimp. 

Other  secondary  impacts  associated 
with  urbanization  include  disposal  of 
waste  materials  into  habitat  for  the  four 
sjaecies  included  in  this  final  mle 
(Bauder  1986,  1987).  Disposal  of 
concrete,  tires,  refrigerators,  sofas,  and 
other  trash  adversely  affects  these 
animals  by  eliminating  habitat, 
disrupting  pool  hydrology  or,  in  some 
cases,  through  release  of  toxic 
substances.  Dust  and  other  forms  of  air 
or  water  pollution  from  commercial 
development  or  agriculture  projects  also 
may  be  deleterious  to  these  animals. 

Filling  of  vemal  pool  wetlands 
without  authorization  from  the  Corps 
also  poses  a  threat  to  these  species 
(Tricia  Richards,  Sacramento  County 
Plarming  and  Community  Development 
Department,  in  litt,  1991:  D.  Strait,  pers. 
comm.,  1993).  In  Stanislaus  County,  a 
site  with  61  hectares  (150  acres)  of 
vemal  pool  habitat  that  was  potentially 
inhabited  by  the  vernal  pool  fairy 
shrimp  was  converted  to  irrigated 
pasture  in  1990  (Martha  Naley,  U.S. 
Fish  and  Wildlife  Service,  pers.  comm., 
1991).  A  112  hectare  (275  acre)  site 
containing  vemal  pool  and  swale 
habitat  for  the  vemal  pool  tadpole 
shrimp  in  the  Jepson  Prairie  area  in 
Solano  Coimty  was  destroyed  by  discing 
in  October  1992  (C.  Nagano  and  J. 
^Knight,  pers.  obs.,  1992). 

The  Service  is  aware  of  10  actions  in 
the  last  2  years  in  the  Sacramento 
Valley,  including  agricultural 


conversion  and  urban  development,  that 
have  resulted  in  the  damage  or 
destruction  of  as  many  as  17  hectares 
(43  acres)  of  vemal  pools,  exclusive  of 
associated  watersheds,  that  likely 
provided  habitat  for  the  vemal  pool 
fairy  shrimp  and  vemal  pool  tadpole 
shrimp  (Dan  Strait,  U.S.  Fish  and 
Wildlife  Service  pers.  comm.,  1993). 
Some  of  these  activities  were 
undertaken  vdthout  authority  under  the 
Clean  Water  Act.  At  least  one  of  these 
parties  likely  intended  to  alter  the 
elevations  of  the  site  to  eliminate  one  or 
more  of  the  parameters  used  by  the 
Corps  to  define  a  wetland  according  to 
their  1987  jurisdictional  manual.  Other 
similar  deliberate  activities  that  are 
damaging  or  destroying  vemal  pools  are 
likely  occurring  throughout  the  Central 
Valley  (D.  Strait,  pers.  comm..  1993). 
The  Service  is  concemed  that  unless  a 
final  rule  for  the  four  species  is  issued 
and  effective  immediately  upon 
publication,  this  may  result  in 
landowners  knowingly  destroying  the 
habitat  of  these  animals.  Previously,  this 
has  occurred  with  other  endangered 
species  that  inhabit  vemal  pools  in  the 
Santa  Rosa  area  of  Sonoma  County  (C. 
D.  Nagano  and  J.  C.  Knight,  U.S.  Fish 
and  Wildlife  Service,  pers.  obs.,  1992). 
Because  of  the  immediate  threat  posed 
by  these  on-going  activities,  the  Service 
finds  that  good  cause  exists  for  this  rule 
to  take  effect  immediately  upon 
publication  in  accordance  vdth  5  U.S.C. 
553(d)(3). 

B.  Ovenitilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Not  known  to  be  applicable. 

C.  Disease  or  predation.  The  three 
fairy  shrimp  and  the  vemal  pool  tadpole 
shrimp  are  a  food  item  in  the  diet  of 
migratory  waterfowl  and  other  native 
animals  (Krapu  1974;  Swanson  et  al. 
1974;  J.  King,  pers.  comm.,  1992). 
However,  this  naturally  occurring 
predation  is  not  considered  a  threat  to 
the  continued  existence  of  these 
crustaceans. 

Introduction  of  the  bullfrog  [Rana 
catesbeiana)  to  areas  inhabited  by  the 
vemal  pool  tadpole  shrimp  appears  to 
increase  the  threat  of  predation  facing 
this  crustacean.  These  amphibians  are 
voracious  predators  on  many  species  of 
native  and  exotic  animals.  Large 
numbers  of  vemal  pool  tadpole  shrimp 
were  found  in  stomach  content  analysis 
of  bullfrogs  captured  in  vemal  pools  in 
the  Chico  area  (Marc  Hayes,  Oregon 
State  University,  pers.  comm.,  1993; 
Robert  Fisher,  University  of  California, 
pers.  comm.,  1993).  Although  bullfrogs 
are  unable  to  establish  permanent 
breeding  populations  in  vemal  pools, 
dispersing  immature  males  take  up 
residence  in  these  areas  during  the  rainy 
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season  (Mark  Jennings.  U.S.  National 
Biological  Survey,  pers.  comm.  to  Peter 
Sorensen.  1994).  A  number  of  bullfrogs 
were  observed  at  Jepson  Prairie  during 
the  winter  of  1992/1993  (C.  Nagano, 
pers.  obs.  1992/93). 

Vernal  pool  tadpole  shrimp  were 
found  to  have  been  parasitized  by  flukes 
(Trematoda)  of  an  undetermined  species 
at  the  Vina  Plains.  Tehama  County  (Ahl 
1991).  The  gonads  of  both  sexes  were 
greatly  reduced  in  size  and  their  body 
cavities  were  filled  with  many  young 
flukes  (metacercariae).  Ahl  concluded 
that  parasitic  castration  was  the  major 
limiting  factor  affecting  reproduction  of 
the  vernal  pool  tadpole  shrimp  at  the 
Vina  Plains.  The  range  and  extent  of  this 
parasite  is  unknown. 

There  are  no  known  diseases  affecting 
the  three  fairy  shrimp  and  the  vernal 
pool  tadpole  shrimp. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  primary 
cause  for  the  decline  of  these  species  is 
loss  of  habitat  from  human  activities. 
State  and  local  laws  and  regulations 
have  not  been  passed  to  protect  the  four 
species  included  in  this  final  rule.  Other 
regulatory  mechanisms  necessarj'  for  the 
conservation  of  vernal  pools  have 
proven  inadequate  and  ineffective. 

The  environmental  review  process 
under  the  California  llnvironniental 
Quality  Act  for  projects  that  result  in 
loss  of  habitats  that  support  these 
animals  sometimes  requires 
development  and  implementation  of 
mitigation  plans  However,  the 
effectiveness  of  this  statute  in  protecting 
vernal  pool  habitat  has  not  been 
consistent.  As  documented  al»ove.  fairy 
shrimp  and  vernal  pool  tadpole  shrimp 
habitat  typically  has  \Mmn  eluninated 
without  offsetting  mitigation  measures. 
Most  mitigation  plans  that  have  been 
required  were  designed  s{M.*i;iru;ally  for 
vernal  pool  plants.  The  artificial 
creation  of  vernal  pools  as 
compensatory  mitigation  has  not  been 
proven  scientifically  to  he  successful 
(Ferren  and  Gcvirtz  1990;  Zedler  and 
Black  1988;  J.  King,  in  litt..  1992;  M. 
Simovich.  in  htt..  1992:  R.  Brusca,  in 
litt..  1992). 

Under  section  404  of  the  Clean  Water 
Act.  the  Corps  regulates  the  discharge  of 
fill  material  into  waters  of  the  United 
States,  which  include  navigable  waters, 
wetlands  (e.g..  vernal  pools),  and  other 
waters.  The  Clean  Eater  Act  requires 
project  proponents  to  obtain  a  permit 
from  the  Corps  prior  to  undertaking 
many  activities  (grading,  discharge  of 
soil  or  other  fill  material,  etc.)  that 
would  result  in  fill  of  wetlands.  The 
C^rps  promulgated  Nationwide  Permit 
26  to  address  fill  of  isolated  or 
headwater  wetlands  totalling  less  than  4 


hectares  (10  acres).  Under  Nationwide 
Permit  26.  proposals  that  involve  fill  of 
wetlands  less  than  one  acre  are 
considered  authorized.  Where  fill  would 
aversely  modify  between  0.4  and  4.0 
hectares  (one  and  10  acres)  of  wetland, 
the  Corps  circulates  for  comment  a 
predischarge  notification  to  the  Service 
and  other  interested  parties  to 
determine  whether  or  not  an  individual 
permit  should  be  required  for  fill 
activity  and  associated  impacts. 

Individual  Corps  permits  are  required 
for  discharge  of  fill  material  that  would 
fill  or  adversely  modify  greater  than  4 
hectares  (10  acres)  of  wetlands.  The 
review  process  for  individual  permits  is 
more  rigorous  than  for  nationwide 
permits.  Unlike  nationwide  permits,  an 
analysis  of  cumulative  wetland  impacts 
is  required  for  individual  permit 
applications.  Resulting  permits  may 
include  special  conditions  that  require 
potential  avoidance  or  mitigation  for 
environmental  impacts.  On  nationwide 
permits,  the  Corps  has  discretionary 
authority  to  require  an  individual 
permit  if  the  Corps  believes  that 
resources  are  sufficiently  important, 
regardless  of  the  wetland's  size.  In 
practice,  however,  the  Corps  generaHy 
does  not  require  an  individual  permit 
when  a  project  qualifies  for  a 
nationwide  permit,  unless  a  threatened 
or  endangered  species  or  other 
significant  resources  would  be  adversely 
affected  by  the  proposed  activity.  Most 
vernal  pools  and  swales  within  the 
range  of  these  three  species  of  fairy 
shrimp  and  the  vernal  pool  tadpole 
shrimp  encompa.ss  less  that  4  hectares 
(10  acres).  The  discontinuous 
distribution  of  these  sites  has  allowed 
some  landowners  to  divide  large 
projects  into  several  smaller  projects. 
Wetland  acreage  on  these  smaller 
projects  is  usually  under  4  hectares  (10 
acres],  and  therefore,  most  projects 
qualify  for  Nationwide  Permit  26. 
Discing  and  other  fanning  or  ranching 
practices,  including  overgrazing,  can 
destroy  vernal  pool  habitat  without  a 
permit  from  the  Corps  because  many  of 
these  activities  are  exempt  from 
regulation  under  the  Clean  Water  Act. 
The  discontinuous  configuration  of  the 
pools  and  swales  further  obscures 
separation  of  these  wetland  losses. 

The  Sacramento  District  of  the  Corps 
has  several  thousand  vernal  pools  under 
its  jurisdiction  (Coe  1988).  which 
includes  most  of  the  geographic  range 
encompassing  the  four  species  listed 
herein.  Areas  occupied  by  these  animals 
arc  undergoing  rapid  urbanization  and 
current  trends  indicate  60  to  70  percent 
of  thc^se  pools  could  be  destroyed  in  the 
next  10  to  20  years  (Coo  1988). 


The  Conservancy  fairy  shrimp,  vernal 
pool  fairy  shrimp,  and  the  vernal  pool 
tadpole  shrimp  are  found  in  vernal 
pools  within  the  Vina  Plains  in  Tehama 
County.  They  likely  are  found  in  the 
vicinity  of  ephemeral  swales  and 
drainages  that  support  Limnanthes 
floccosa  ssp.  calfornica  (Butte  County 
meadowfoam).  This  plant  was  listed  as 
an  endangered  species  on  June  8.  1992 
(57  FR  24192).  These  crustaceans  could 
be  protected  indirectly  by  actions  taken 
to  conserve  the  Butte  County 
meadowfoam.  A  "conservation  plan" 
has  been  drafted  for  the  City  of  Chico 
(Jokerst  1989)  that  details  various 
actions  designed  to  conserve  the  plant, 
such  as  creation  of  a  preserve  system. 
However,  the  draft  plan  does  not 
address  plant  populations  and  vernal 
pool  habitat  outside  city  limits. 
Moreover,  the  City  of  Chico  has  yet  to 
adopt  the  plan.  Meanwhile,  typical  of 
other  vernal  pool  areas,  the  Corps 
continues  to  use  nationwide  permits  to 
authorize  numerous  residential 
developments  in  the  Chico  area. 

The  Conservancy  fairy  shrimp  and  the 
longhom  fairy  shrimp  each  have 
portions  of  one  population  on  lands 
under  public  ownership.  Portions  of 
four  populations  of  the  vernal  pool  fairy 
shrimp  are  on  lands  under  public 
ownership.  Portions  of  eight 
populations  of  the  vernal  pool  tadpole 
shrimp  are  on  lands  under  public 
ownership.  The  Nature  Conservancy 
owns  or  controls  portions  of  vernal  pool 
habitat,  including  Jepson  Prairie  in 
Solano  County.  Vina  Plains  in  Tehama 
County,  the  Carrizo  Plain  in  San  Luis 
Obispo  County,  and  Santa  Rosa  Plateau 
area  in  Riverside  County.  All  three  fairy 
shrimp  species  and  the  vernal  pool 
tadpole  shrimp  occur  on  Conservancy 
property.  Management  plans  for  some 
Federal.  State,  local,  and  Conservancy 
properties  include  provisions  to  protect 
vernal  pools  but  none  specifically 
address  these  species  Surrounding 
privately  owned  vernal  pool  habitat  and 
watershed  are  not  protected. 

E.  Other  natural  or  man-made  factors 
affecting  their  continued  existence.  The 
pools  and,  in  some  cases,  pool 
complexes  supporting  the  fairy  shrimp 
species  and  the  vernal  pool  tadpole 
shrimp  are  usually  small  and 
unforeseen  natural  and  man-caused 
catastrophic  events  threaten  the 
elimination  of  some  sites.  Many  of  the 
known  populations  of  the  four  species 
are  comprised  of  single  or  less  than  five 
pools  (e.g..  3  of  6  Conser\ancy  fairy 
shrimp  populations.  1  of  3  longhom 
fairy  shrimp  populations,  20  of  34 
vernal  pool  fairy  shrimp  populations.  1 
of  the  18  vernal  pool  tadpole  shrimp 
populations).  In  many  cases,  those 


populations  are  remnants  of  larger, 
multi-pool  populations  that  originally 
existed  in  historic  vernal  pool 
complexes.  Such  populations  are 
important  for  their  genetic  uniqueness, 
which  has  been  documented  for  the 
Conservancy  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp  (Fugate 
1993;  J.  King  pers.  comm.  1992). 
However,  these  important  populations 
are  those  that  have  the  most  tenuous 
chances  for  long-term  persistence  due  to 
population  bottlenecks  in  conjunction 
with  low  gene  flow  between 
populations  (J.  King  pers.  comm.  1993). 
Additionally,  some  of  the  areas  with  the 
largest  populations  (i.e.,  greatest  number 
of  vernal  pools  remaining  in  pool 
complexes)  are  currently  under  threat  of 
fragmentation  by  numerous  proposed 
projects  (e.g.,  Sacramento  and  Placer 
Counties). 

The  ;uur  crustaceans  in  these  small 
habitat  patches  are  vulnerable  to 
random  fluctuations  or  variation 
(stochasticity)  due  to  annual  weather 
patterns  and  availability  of  food  and 
other  environmental  factors 
superimposed  on  the  cumulative  threats 
described  throughout  this  rule.  The 
populations  of  the  four  species  are 
isolated  fi-om  other  conspecific 
populations  and  are  distributed  in 
discontinuous  vernal  pool  systems. 
Such  populations  are  x'ulnerable  to 
stochastic  extinction.  The  breeding  of 
closely  related  individuals  may  cause 
genetic  problems  in  small  populations 
of  the  four  species,  particularly  in  the 
expression  of  deleterious  genes  (known 
as  inbreeding  depression).  Individuals 
and  populations  possessing  deleterious 
genetic  material  are  less  able  to  cope 
with  enviromnental  conditions  and 
adapt  to  environmental  changes,  even 
relatively  minor  ones.  Further,  small 
populations  are  subject  to  the  effects  of 
genetic  drift  (the  random  loss  of  genetic 
variability).  The  phenomenon  also 
reduces  the  ability  of  individuals  and 
populations  to  respond  successfully  to 
environmental  stresses.  Overall,  these 
genetic  factors  could  influence  the 
survivability  of  isolated  populations  of 
each  of  the  three  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  regarding  past,  present,  and 
future  threats  faced  by  these  species  in 
determining  to  issue  this  final  rule. 
Based  on  this  evaluation,  the  preferred 
action  is  to  list  the  Conservancy  fairy 
shrimp,  longhom  fairy  shrimp,  and  the 
vernal  pool  tadpole  shrimp  as 
endangered;  and  the  vernal  pool  fairy 
shrimp  as  threatened.  The  three  fairy 
shrimp  and  the  vernal  pool  tadpole 
shrimp  are  imperiled  by  rapid 


oibanization,  conversion  of  land  to 
agricultural  use,  off-road  vehicle  use, 
and  changes  in  hydrologic  patterns  in 
areas  they  occupy.  Only  a  small 
proportion  of  the  pools  are  permanently 
protected  from  these  threats.  Numerous 
ongoing  and  proposed  development 
projects  pose  an  imminent  threat  to  the 
three  fairy  shrimp  and  the  vernal  pool 
tadpole  shrimp.  Extraordinary  increases 
in  human  populations  and  associated 
pressures  from  urban  development  have 
rendered  existing  regulatory 
mechanisms  inadequate.  Stochastic 
events,  which  commonly  affect  small 
isolated  populations,  also  may  result  in 
extirpation  of  some  populations  of  these 
species.  Four  of  the  six  known 
populations  of  the  Conservancy  fairy 
shrimp  are  imperiled.  There  are  threats 
to  the  four  known  populations  of  the 
longhom  fairy  shrimp.  Twenty-eight  of 
the  32  known  populations  of  the  vernal 
pool  fairy  shrimp  are  under  threat. 
Fourteen  of  the  18  known  populations 
of  the  vernal  pool  tadpole  shrimp  are 
imperiled.  Because  the  Conservancy 
fairy  shrimp,  longhom  fairy  shrimp,  and 
the  vernal  pool  tadpole  shrimp  are  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges,  these 
species  fit  the  definition  of  endangered 
as  defined  in  the  Act.  Because  the 
vernal  pool  fairy  shrimp  is  likely  to 
become  an  endangered  species  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range,  this 
species  fits  the  definition  of  threatened 
as  defined  in  the  Act. 

The  Service  considers  the  change  in 
the  listing  status  from  endangered  to 
threatened  of  the  vernal  pool  fairy 
shrimp  to  be  warranted  based  on  two 
factors.  Since  the  proposed  rule  was 
published,  data  gathered  by  Sugnet  and 
Associates  (1993b)  and  information 
otherwise  available  to  the  Service 
indicate  that  the  geographic  extent  and 
number  of  populations  and 
subpopulations  of  this  species  are  larger 
than  was  originally  known.  The 
distribution  of  the  species  is  not  so 
fragmented  as  to  reduce  the  likelihood 
of  recolonization.  As  mentioned 
previously  in  this  final  rule, 
recolonization  following  stochastic  local 
extinctions  is  probably  a  determining 
factor  for  the  long-term  persistence  of 
this  species. 

Taking  this  information  into 
consideration,  as  well  as  the  actions 
discussed  under  factors  A.  C,  D.  and  E 
in  the  "Summary  of  Factors  Affecting 
the  Species"  section  of  this  rule,  the 
Service  finds  that  the  vernal  pool  fairy 
shrimp  is  not  in  imminent  danger  of 
extinction  but  is  likely  to  become  so  in 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 


Designation  of  critical  habitat  for  the 
vemal  pool  fairy  shrimp,  longhom  fairy- 
shrimp,  Conservancy  fairy  shrimp,  and 
the  vemal  pool  tadpole  shrimp  is  not 
prudent  at  this  time  for  the  reasons 
discussed  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
same  time  the  taxa  are  Usted.  The 
Service  finds  that  designation  of  critical 
habitat  is  not  prudent  for  tljese  species 
at  this  time.  Because  the  three  fairy 
shrimp  and  vemal  pool  tadpole  shrimp 
face  numerous  anthropogenic  threats 
(see  Factor  A  in  "Summary  of  Factors 
Affecting  the  Species"),  the  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  in  the  Federal  Register 
would  make  these  species  more 
vulnerable  to  incidents  of  vandalism 
and,  therefore,  would  contribute  to  the 
decline  of  these  species.  A  number  of 
sites  inhabited  by  the  four  species  occur 
on  private  land  that  is  undergoing  rapid 
urban  and  agricultural  development.  A«; 
dociunented  above,  some  areas  have 
been  destroyed  to  eliminate  vemal  pool 
characteristics  and  escape  regulatory 
jurisdiction  by  the  Corps.  The  proper 
agencies  have  been  notified  concerning 
management  requirements  of  these 
animals.  Protection  of  the  habitat  of 
these  species  will  be  addressed  through 
the  recovery,  section  7  consultation,  and 
incidental  take  permitting  processes. 
Federal  involvement  in  areas  where 
these  animals  occur  can  be  identified 
without  designation  of  critical  habitat. 
TTierefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
animals  is  not  prudent  at  this  time, 
because  such  designation  likely  would 
increase  the  degree  of  threat  from 
vandalism  or  other  human  activities. 

Available  ConservatJon  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  local,  and  private  agencies, 
groups,  and  individuals.  The 
Endangered  Species  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
recovery  actions  be  carried  out  for  all 
listed  species.  Such  actions  are  initiated 
following  listing.  The  protection 
required  of  Federal  agencies  and  the 
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prohibitions  against  taking  ttru 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  einy  species 
that  is  proposed  or  listinl  as  endangered 
or  threatened.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(2)  requires  Federal  agencies  to 
insure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
such  a  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

As  described  above,  the  U.S.  Army 
Corps  of  engineers  exerts  section  404 
jurisdiction  over  habitats  supporting 
these  animals.  Nationwide  permits  are 
not  valid  where  a  federally  listed 
endangered  or  threatened  species  would 
be  affected  by  the  proposed  project. 
When  listed  species  may  be  affected, 
formal  consultation  is  reouired  pursuant 
to  section  7  of  the  Act  before  nationwide 
permits  become  effective.  In  addition, 
the  Department  of  Housing  and  Urban 
Development  (HUD)  may  insure  housing 
loans  in  areas  that  presently  support 
these  animals:  HUD  actions  regarding 
these  loans  also  would  be  subject  to 
review  by  the  Servic-e  under  section  7  of 
the  Act. 

CXher  Federal  agencies  that  possibly 
could  be  affected  if  those  animals  are 
listed  include  the  U.S.  Air  Force.  U.S. 
Department  of  Agriculture  (Farmers 
Home  Administration).  Veterans 
Administration,  and  the  Department  of 
Transportation  (Federal  Highways 
Administration).  Populations  of  the 
longhom  fairy  shrimp,  vernal  pool  fairy 
shrimp,  and  the  vernal  pool  tadpole 
shrimp  occur  on  property  owned  by  the 
Bureau  of  Land  Management  at  the 
Carrizo  Plain  in  San  Luis  Obispo 
County;  and  the  U.S.  Air  Force  at  Castle 
Air  Force  Base.  Mather  Air  Force  Base, 
and  Beale  Air  Fort:e  Base. 

The  listing  of  ih^nie  fairy  shrimp  and 
the  vernal  pool  tadpole  shrimp  will  also 
bring  section  5  and  6  of  the  Endangered 
Species  Act  into  effect.  Section  5 
authorizes  acquisition  of  lands  for  the 
purposes  of  conserving  endangered  and 
threatened  species.  Pursuant  to  section 
6.  the  Service  would  be  able  to  grant 


fundi  to  alJocted  btatus  lor  management 
actions  aiding  in  protection  and 
recovery  of  these  animals. 

Listing  these  fairy  shrimp  and  the 
vernal  pool  tadpole  shrimp  as 
endangered  provides  for  the 
development  of  a  recovery  plan  (or 
plans)  for  them.  Such  plan(s)  will  bring 
together  State  and  Federal  efforts  for 
conservation  of  the  animals.  The  plan(s) 
will  establish  a  framework  for  agencies 
to  coordinate  activities  and  cooperate 
with  each  other  in  conservation  efforts. 
The  plan(s)  will  set  recovery  priorities 
and  estimate  costs  of  various  tasks 
necessary  to  accomplish  them.  They 
also  will  describe  site-specific 
management  actions  necessary  to 
achieve  conservation  and  survival  of  the 
fairy  shrimp  and  the  vernal  pool  tadpole 

shrimp. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  for 
endangered  species  and  17.31  for 
threatened  species  set  forth  a  series  of 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife  and  to 
threatened  wildlife  not  covered  by  a 
special  rule.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  such  species.  It  also  is 
illegal  to  possess,  sell,  deliver,  carry, 
transport,  or  ship  any  such  wildlife  that 
was  illegally  taken.  Certain  exceptions 
can  apply  to  agents  of  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  and  threatened 
animal  species  under  certain 
circumstances.  Regulations  governing 
permits  are  at  50  CFR  17.22,  17.23,  and 
17.32.  For  endangered  species,  such 
permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
sur\'ival  of  the  species,  to  alleviate 
economic  hardship  in  certain 
circumstances,  and/or  for  incidental 
take  in  connection  with  otherwise 
lawful  activities.  For  threatened  species, 
there  are  also  permits  for  zoological 
exhibition,  educational  purposes  or 
other  purposes  consistent  with  the 
purposes  of  the  Act.  Further  information 
regarding  regulations  and  requirements 
for  permits  may  be  obtained  from  the 
U.S.  Fish  and  Wildlife  Service, 


ttoicigicai  Services,  Endangered  Species 
Permits,  911  N.E.  11th  Avenue, 
Portland.  Oregon  97232-4181  (503/231- 
2063;  FAX  503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

References  Cited 

A  complete  list  ofall  references  cited 
herein  is  available,  upon  request,  from  the 
Field  Supervisor.  Sacramento  Field  Office, 
(see  ADDRESSES  section). 

Authors 

The  primary  authors  of  this  final  rule  are 
Chris  Nagano  and  )im  Browning,  Sacramento 
Field  Office,  2800  Cottage  Way  Room  E- 
1823.  Sacramento.  California  95825  (916/ 
978-1866). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17- [A  MENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U  S  C  4201^245;  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  in  the  table  the  following  in 
alphabetical  order  under 
CRUSTACEANS  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 
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§17.11 

wlldIKe 


(h)' 


Endanger&d  and  tnfeatened 


Species 


Common  name 


Scientific  name 


Vertebrate  popu- 
Hisforic  range  tation  where  endan-       Status       When  listed 

gered  or  threatened 


Critical 
habrtat 


Special 
rules 


Crustaceans 


Shrimp,  Conservancy     Branchinecta  U.S.A.  (CA)  NA  E 

'aify-  conservatlo. 

Shrimp,  longhom  BrancNnecta  U.S.A.  (CA)  NA  E 

'airy.  longiantenna. 

Shrimp,  vernal  pool  Branchinecta  fynchi  .     U.S.A.  (CA)  . . .            NA                               T 
fairy 

Shrimp,  .vernal  pool        Lepidurus  packardi ..    U.S.A.  (CA)  NA  E 

tadpole. 


549 
549 

549 

549 


NA 


NA 


NA 


NA 


NA  NA 

NA  NA 


Dated:  August  31,  1994. 
Mollie  H.  Beattie, 

Director,  U.S.  Fish  and  Wildlife  Ser\ice. 
jFR  Doc.  94-23156  Filed  9-16-94:  8:45  am) 
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50CFR  Part  17 

RIN  1018-AB75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  the  Proposal 
To  Determine  a  Crustacean,  the 
California  Linderiella,  an  Endangered 
Species 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule;  notice  of 

withdrawal. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (5>ervice)  withdraws  the 
proposal  to  list  the  C^alifurnia  linderiella 
[Linderiella  occidentalis).  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act)  Additional  information 
that  has  become  available  to  the  Service 
since  the  publication  of  the  proposed 
rule  reveals  that  the  species  is  more 
abundant  than  previously  known  The 
Service  has  considered  the  additional 
information  and  determined  that  this 
species  is  not  likely  to  become  either 
endangered  or  threatened  throughout  all 
or  a  significant  portion  of  its  range  in 


the  foreseeable  future,  and  it  does  not 
qualify  for  listing  under  the  Act. 
EFFECTIVE  DATES:  The  proposed  action  of 
May  8.  1992.  to  list  Undehella 
occidentalis  as  endangered  is 
withdrawn  on  September  19.  1994. 
ADDRESSES:  The  complete  file  for  this 
rule  IS  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  Sacramento  Field  Office. 
U.S.  Fish  and  Wildlife  Service.  2800 
Cottage  Way  Room  E-1823.  Sacramento. 
California  95825-1 846 
FOR  FURTHER  INFORMATION  CONTACT: 
Qiris  Nagano  at  the  above  address  or  by 
telephone  (116/978-4866). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May  8,  1992.  the  Service 
published  in  the  Federal  Register  (57 
FR  19856)  a  proposal  to  list  five  species 
of  crustaceans  from  vernal  pools  in 
California  as  endangered  or  threatened 
species.  The  California  linderiella  was 
included  in  this  proposal.  During  the 
comment  period  on  the  proposal, 
additional  information  was  received 
regarding  the  California  linderiella 
indicating  that  populations  exist  north 
and  west  of  the  previously  known  range, 
and  more  vernal  pools  containing 
subpopulations  of  this  species  also  were 
located.  The  Service  has  considered  the 


new  uiformation  and  determined  that 
the  species  does  not  warrant  listing 
under  the  Act.  The  Service  places  this 
animal  in  category  3C  of  the  animal 
notice  of  review.  Category  3C  species 
are  species  for  which  information  now 
in  the  possession  of  the  Service 
indicates  that  the  species  is  more 
abundant  or  widespread  than  previously 
believed.  If  further  research  or  changes 
in  the  habitat  indicate  a  significant 
decline  in  the  species,  it  may  be 
reevaluated  for  possible  inclusion  in 
categories  1  or  2.  A  final  rule  listing  the 
Q{her  four  crustacean  taxa  included  in 
the  proposal  is  published  in  the  Federal 
Register  concurrently  with  this  notice  of 
withdrawal  of  CaUfornia  linderiella. 

Author 

The  primary  author  of  this  notice  is  Chris 
Nagano  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  section 
4(b)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973.  as  amended  (16  U.S.C.  1531 
et  seq.). 

Dated:  August  31. 1994. 
Mollie  H.  Beanie. 

Director.  US  Fish  and  Wildlife  Service. 
|FR  Doc.  94-23157  Filed  9-15-94;  8  45  am) 
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Part  VI 

Department  of 
Health  and  Human 
Services 

National  Institutes  of  Health 


National  Institutes  of  Health  Acquired 
Immunodeficiencv  Syndrcn.e  (AIDS; 
Research  Loan  Repayment  Program, 
Notice 
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DEPARTMErrr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

RIN  09O&-ZA59 

National  Institutes  ot  Health  Acquired 
Immunodeficiency  Syndrome  (AIDS) 
Research  Loan  Repayment  Program 

agency:  National  Institutes  uf  fieailh. 
Public  Health  Service.  HHS 
ACTION:  Notice 

SUMMARY:  The  National  Institutes  of 

Meaith  (NIH)  announces  the  availability 
of  educational  loan  repayment  undor 
the  Natii  Mdl  Institutes  of  Health 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  Research  Loan  Repayment 
Program.  The  Program,  which  is 
authorized  by  section  487A  of  the 
Public  Health  Service  (PHS)  Act  (42 
use.  288-t),  as  added  by  the  Health 
Omnibus  Programs  Extension  Act  of 
1988  (Pub.  L.  100-607)  and  amended  by 
the  National  Institutes  of  Heahh 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43),  provides  for  the  partial  repayment 
of  the  accumulated  educational  loan 
debt  of  health  professionals  who  agree 
to  conduct,  as  employees  of  the  NIH. 
research  with  respott  to  AIDS.  The 
Program  provides  for  the  repayment  of 
up  to  $20,000  of  the  principal  and 
interest  of  the  educational  loans  uf  such 
health  professionals  for  each  year  of 
obligated  service.  The  purpose  of  the 
program  is  the  recruitment  and 
retention  of  highly  qualified  health 
professionals  conducting  AIDS  research 
as  NIH  employees.  The  NIH.  through 
this  notice,  invites  health  professionals 
interested  in  engaging  in  AIU.S  re«*earch 
as  NIH  employees  to  apply  for 
participation  in  the  NIH  AIDS  Research 
Loan  Repayment  Program. 
DATES:  Interested  persons  may  reijucsl 
information  about  the  F'rogram 
beginning  on  September  19.  1994. 

ADDRESSES:  Information  regarding  the 
n^quirements  and  application 
procedures  for  the  Program  may  be 
obtained  by  calling  or  writing:  Mr.  Marc 
Horowitz,  Direttor,  NIH  AIDS  Research 
Loan  Repayment  Program,  Office  of 
AIDS  Researth,  National  In.stitutes  of 
Health.  Federal  Building.  Suite  102, 
7550  Wisconsin  Avenue,  Bethesda, 
Maryland  20892-9905  (l-«0O-528- 
7689). 

SUPPLEMENTARY  INFORMATIOi:  The 
National  Institutes  of  Health 
Revitalization  Act  of  1993  (Public  Law 
103-43)  was  enacted  on  )une  10,  1993, 
amending  section  487A  of  the  Public 
Health  .Ser\ice  (PHS)  Act  (42  U.S.C. 
288-1).  Section  487 A  directs  the 


Secretary  to  continue  a  program  of 
entering  into  agreements  with 
appropriately  qualified  health 
professionals  under  which  such  health 
professionals  agree  to  conduct,  as 
employees  of  the  NIH.  research  with 
respect  to  acquired  immunodeficiency 
syndrome  (AIDS)  in  consideration  of  the 
Federal  Government  agreeing  to  repay, 
for  each  year  of  service,  not  more  than 
$20,000  of  the  principal  and  interest  of 
the  educational  loans  of  such  health 
professionals.  This  program  is  known  as 
the  NIH  AIDS  Research  Loan 
Repayment  Program. 

Under  the  Program,  the  NIH  will 
repay  qualified  educational  loan  debt 
incurred  by  health  professionals  to  pay 
for  their  undergraduate,  graduate,  and/ 
or  medical  educational  expenses.  Upon 
application,  individuals  must  have  total 
qualified  debt  which  will  exceed  20%  of 
their  anticipated  annual  NIH  salary 
("debt  threshold")  on  the  date  of 
program  eligibility.  Half  of  this  debt 
threshold  amount  will  not  be  repaid  by 
the  Program  and  will  remain  the 
obligation  of  the  participant. 

The  remaining  repayaole  debt  of 
qualified  health  professionals  will  be 
satisfied  at  the  rate  of  one-third  per  year, 
subject  to  a  statutory  limit  of  $20,000 
per  year,  for  each  year  of  obligated 
service  EXCEPT  for  individuals  with 
repayable  debt  equal  to  or  less  than 
SlO.OtK).  These  individuals  will  receive 
repayment  of  their  repayable  debt  at  the 
rate  of  one-half  per  year.  Obligated 
service  requires  individuals  selected  to 
participate  in  the  Program  to  agree  to 
serve  at  least  2  years  as  an  NIH 
employee  engaged  in  qualified  AIDS 
research.  Participants  may  apply  for 
renewal  contracts  in  one- year 
increments  to  satisfy  their  remaining 
repwyable  debt. 

In  return  for  the  repayment  of  their 
educational  loans,  participants  must 
agree  to  (1)  Engage  primatHy  in 
qualified  AIDS  research  as  employees  of 
the  NIH  for  a  minimum  period  of  2 
years:  (2)  make  payments  to  lenders  on 
their  own  behalf  for  periods  of  Leave 
Without  Pay  (LWOP);  (3)  pay  monetary 
damages  as  required  for  breach  of 
contract;  and  (4)  satisfy  other  terms  and 
conditions  of  the  Program's  contract  and 
application  procedures.  Applicants 
must  submit  a  signed  contract,  prepared 
by  the  NIH,  agn>eing  to  obligated  service 
at  the  time  they  apply  for  consideration 
under  the  Program.  Substantial 
monetary  penalties  will  be  imposed  for 
breach  of  contract. 

Since  program  participation  is 
contingent  upon  employment  with  the 
NIH,  an  individual  who  wishes  to  apply 
must  obtain  a  written  commitment  from 
an  Institute.  Center,  or  Division  (ICD) 


Personnel  Office  of  the  NIH  to  be 
employed  in  a  qualified  AIDS  research 
position.  Current  deadlines,  sources  for 
assistance,  and  additional  details 
regarding  application  procedures  are 
published  in  an  annual  Applicant 
Information  Bulletin  which  is  available 
from  the  Director.  AIDS  Research  Loan 
Repayment  Program. 

The  Loan  Repayment  Committee 
(LRC),  whose  members  are  appointed  by 
the  Director,  NIH,  review,  rank,  and 
approve  or  disapprove  the  scientific 
portions  of  Loan  Repayment  Program 
applications.  The  LRC  is  composed  of 
NIH  scientific  staff  and  chaired  by  the 
Associate  Director  for  AIDS  Research, 
NIH.  Review  and  selection  of 
applications  for  approval  is  based  upon 
the  following: 

(1)  The  appropriateness  of  the 
research  assignment  to  qualified  AIDS 
research; 

(2)  The  scientific  merit  of  the  research 
assignment;  and 

(3J  The  credentials  of  both  applicant 
and  supervisor  and  other  criteria  the 
Secretary  deems  appropriate. 

Initial  contracts  will  oe  executed  to 
cxjver  a  two-year  service  period.  At  the 
conclusion  of  this  initial  contract, 
participants  may  be  recommended  for  a 
one-year  renewal  contract,  subject  to 
review  of  their  AIDS  research 
accomplishments.  These  continuation 
contracts  may  be  approved  on  a  year-to- 
year  basis.  Funding  of  all  contracts  is 
contingent  upon  appropriation  and/or 
allocation  of  funds  from  the  U.S. 
Congress  and/or  the  NIH. 

The  NIH  will  repay  lenders  for  the 
principal,  interest,  and  related  expenw?s 
(such  as  the  required  insurance 
premiums  on  the  unpaid  balances  of 
some  loans)  of  qualified  Government 
(Federal,  State,  local)  and  commercial 
educational  loans  obtained  by 
participants  for  the  following: 

(1)  iJndergraduate,  graduate,  and 
health  professional  school  tuition 
expenses; 

(2)  CXher  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books, 
supplies,  educational  iHjuipment  and 
materials,  and  laboratory  expenses;  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  reasonable  living  expenses  as 
determined  by  the  S«K;retary. 

Repayments  will  be  authorized 
quarterly  for  direct  payment  to  lenders, 
following  receipt  of  (1)  The  supervisor's 
verification  of  completion  of  the  prior 
period  of  obligated  service  and  (2) 
lender  verification  of  the  crediting  of 
prior  loan  repayments,  including  the 
resulting  account  balances  and  current 


account  status.  The  NIH  will  repay 
'nans  in  the  following  order  unless 
significant  savings  would  result  from 
repaying  loans  in  a  different  priority 
order: 

(1)  Health  Education  Assistance  Loans 
(HEAL); 

(2)  Other  loans  guaranteed  by  the 
Federal  Government;  and 

(3)  Other  qualifying  loans. 
The  following  loans  are  NOT 

repayable  under  the  Program: 

(1)  Loans  not  obtained  from  a 
Government  entity  or  commercial 
lending  institution,  such  as  loans  from 
friends  and  relatives,  or  other  private 
individuals; 

(2)  Loans  for  which  contemporaneous 
documentation  is  not  available:  and 

(3)  Loans,  or  those  portions  of  loans, 
obtained  for  educational  or  living 
expenses  which  exceed  a  "reasonable" 
level  as  determined  by  a  review  of  the 
standard  school  budget  for  the  year  in 
which  the  loan  was  made. 

In  addition,  for  other  programs  which 
provide  loans,  scholarships,  loan 
repayments,  or  similar  awards  in 
exchange  for  a  future  service  obligation, 
the  NIH  will  NOT  repay  any  sums  that 
may  result  from  failure  to  serve  as 
required  or  conversion  of  the  obligation 
to  a  loan  under  these  programs.  This 
includes,  but  is  not  limited  to  the 
following: 

(1)  Physicians  Shortage  Area 
Scholarship  Program; 

(2)  National  Research  Service  Award 
Program; 

(3)  Pubhc  Health  Service  and  National 
Health  Service  Corps  Scholarship 
Programs; 

(4)  Armed  Forces  (Army,  Navy,  or  Air 
Force)  Health  Professions  Scholarship 
Programs;  and 

(5)  Indian  Health  Service  Scholarship 
Program. 

Finally,  payments  will  not  be  made 
under  the  Program  for  loans  which 
participants  have  already  repaid, 
delinquent  loans,  loans  in  default,  loans 
not  current  in  their  payment  schedule, 
or  loans  for  which  promissory  notes 
have  been  signed  after  the  program 
eligibility  date.  During  lapses  in  loan 
repayments,  due  either  to  administrative 
complications  or  a  break  in  service. 
Program  participants  are  wholly 
responsible  for  making  payments  or 
other  arrangements  which  maintain 
loans  in  a  current  payment  status  such 
that  increases  in  cither  principal  or 
interest  do  not  occur.  Penalties  assessed 
participants  as  a  result  of  NIH 
administrative  complications  may  be 
considered  for  reimbursement. 

Activities  Constituting  AIDS  Research 

The  following  parameters  define 
whether  a  proposed  research  assignment 


meets  the  criteria  for  coverage  under  the 
NIH  AIDS  Research  Loan  Repayment 
Program — that  is,  whether  the 
incumbent  will  be  "primtirily"  engaged 
in  AIDS  research.  "Primarily"  engaged 
in  AIDS  research  is  defined  as  AIDS 
research  activities  that  constitute  at  least 
80%  of  a  researcher's  time.  Clinical 
Associates,  whose  intent  is  to  primarily 
engage  in  AIDS  research,  must  engage  in 
qualified  AIDS  research  for  at  least  three 
months  in  the  first  year  of  their 
program,  with  a  total  of  fifteen  months 
of  qualified  AIDS  research  during  their 
two-year  contract.  AIDS  researchers 
include  registered  nurses  who  are 
principal  or  associate  investigators  in 
AIDS  research  studies. 

(1)  AIDS  research  includes  studies  of 
the  human  immunodeficiency  virus 
(HIV),  the  pathophysiology  of  HIV 
infection,  the  development  of  models  of 
HIV  infection  and  its  sequelae,  cofactors 
predisposing  to  HIV  infection  and  AIDS, 
or  its  sequelae,  and  the  development  of 
vaccines  and  therapeutics.  Specifically, 
the  following  research  activities  are 
included: 

a.  Studies  of  HIV  and  related 
retroviruses; 

b.  Studies  of  the  mechanism(s)  by 
which  HIV  and  related  retroviruses 
establish  infection  and  infect  host  cells; 

c.  Studies  of  the  mechanism(s)  by 
which  HIV  and  related  retroviruses 
cause  disease,  including  studies  of  the 
immune  deficiency  induced  by  HIV  and 
related  retroviruses; 

d.  Studies  of  the  pathophysiology  of 
host  response  to  HIV  infection; 

e.  Studies  of  in  vivo  or  in  vitro  models 
of  human  HIV  infection  and  its 
sequelae; 

f.  Epidemiologic  studies  of  HIV  and 
related  retrovirus  infection; 

g.  Clinical  trials  involving 
prophyla.xis  or  therapy  for  HIV  infection 
or  its  sequelae; 

h.  Preclinical  studies  aimed  at  the 
development  of  therapy  for  or 
prevention  of  HIV  infection  and  the 
immunodeficiency  caused  by  HIV 
infection  and  its  sequelae: 

i.  Cofactors  predisposing  to  acquiring 
HIV  infection  and/or  the  progression  of 
HlV-related  disease; 

j.  Basic  studies  and  clinical  trials 
involving  vaccines,  or  other 
immunological  or  chemotherapeutic 
interventions  for  the  prevention  of  HIV 
infection  and  its  sequelae; 

k.  Studies  into  the  transmission  of 
HIV  involving  high  risk  behaviors  and 
research  concerning  the  interruption  of 
transmission  by  behavioral  change  and 
pharmacologic  intervention;  and 

1.  Basic  studies  of  the  societal  impact 
of  and  response  to  the  HIV/AtDS 


epidemic,  including  subgroups  within 
the  population. 

(2)  AIDS  researchers  include 
scientists  who  are  intellectually  engaged 
in  the  process  of  providing  scientific 
direction  and  guidance  in  programs  of 
original  AIDS  research,  specifically, 
epidemiologists,  statisticians,  and  others 
who  are  involved  in  the  design  and 
conduct  of  research  studies  The  duties 
of  such  scientists  may  include  the 
generation  and  design  of  studies  and 
collation  and  analysis  of  data:  and/ or 
the  preparation  and  publication,  as 
author  or  co-author,  of  studies  in  peer- 
reviewed  journals. 

(3)  AIDS  researchers  include 
physicians  and  registered  nurses  who 
are  providing  care  for  HIV-infected 
individuals  who  are  subjects  of  HIV- 
related  research. 

Eligibility  Criteria 

Specific  eligibility  criteria  with  regard 
to  participation  in  the  NIH  AIDS 
Research  Loan  Repayment  Program 
include  the  following: 

(1)  Participants  must  be  U.S.  citizens, 
nationals,  or  permanent  residents; 

(2)  Participants  must  have  a  Ph.D.. 
M.D..  DO.,  D.D.S..  D.M.D..  D.V.M.. 
B.S.N,  or  A.D.N. .  or  equivalent  degree: 

(3)  Participants  must  have  qualifying 
educational  debt  in  excess  of  20  percent 
of  their  annual  NIH  salan.'  at  their 
expected  date  of  program  eligibility.  In 
the  case  of  U.S.  Commissioned  Corps 
employees,  their  NIH  salary  includes 
base  pay  plus  quarters,  subsistence,  and 
variable  housing  allowances.  Special 
and  bonus  pays,  such  as  board  certified, 
contract,  and  variable  incentive  pays, 
are  not  considered  in  the  LRP's 
calculation  of  salary.  For  those 
employed  under  the  Ci\il  Service 
General  Schedule,  salary  does  not 
include  Physicians  Comparability 
Allowances  (PCAs).  However.  PCA 
recipients  who  are  accepted  into  the 
LRP  will  have  their  PCAs  reduced  by 
the  amount  of  loan  repayments  to  be 
received.  The  expected  date  of  program 
eligibility  is  the  date  by  which  the 
following  conditions  will  be  met:  (a)  An 
applicant  agrees  to  begin  qualified  AIDS 
research  as  a  NIH  employee,  and  (b)  the 
Secretary  is  expected  to  e.xecufe  their 
LRP  contract; 

(4)  Participants  must  I)e  considered 
employees  of  the  NIH  The  following  are 
among  those  NOT  considered  NIH 
employees:  (a)  Visiting  fellows  (i.e. 
foreign  scientists),  (b)  Intramural 
Research  Training  Award  (IRTA) 
recipients,  (c)  National  Research  Service 
Award  (NRSA)  recipients,  (d)  Guest 
Researchers  or  Special  Volunteers,  (e) 
NIH-.National  Research  Council  (NRC) 
Biotechnology  Research  Associates 
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Program  participants,  and  (f) 
Intergovernmental  Personnel  Act  (IPA) 
participants: 

(5)  Participants  may  be  appointed 
under  a  temporary  or  permanent 
employment  mechanism,  so  long  as 
their  employment  in  an  LRC-approved 
AIDS  research  assignment  has  the 
potential  to  last  a  minimum  of  2  years; 

(6)  Individuals  with  existing  service 
obligations  to  Federal,  State,  or  other 
entities  will  not  be  considered  for  the 
Program  unless  and  until  the  existing 
service  obligation  is  discharged  or 


deferred  for  the  length  of  Program 
participation: 

(7)  Applicants  will  not  be  excluded 
from  consideration  under  the  Program 
on  the  basis  of  age.  race,  culture, 
religion,  gender,  disability,  or  other  non- 
merit  factors. 

Additional  Program  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
intergovernmental  Review  of  Federal 
Programs. 

Tnis  program  is  subject  to  OMB 
clearance  under  the  requirements  of  the 


Paf)erwork  Reduction  Act  of  1980.  A 
Request  for  OMB  Review  and  Approval 
of  information  collection  associated 
with  the  program  is  being  prepared  by 
the  NIH. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  Program  is 
93.936. 

Dated  June  17.  1994 
Ruth  L.  Kirschstein, 
Deputy  Director.  NIH. 
|FR  Dw.  04-23135  Filed  9-16-94.  8-45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submined  to  Oftice  of 
Management  and  Budget  for  Review 

September  14.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc.,  2100  M  Street.  NW..  suite 
140.  Washington.  DC  20037  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission  (202) 
4 1  &-02 1 4  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  room  10236 
NEOB.  Washington.  DC  20503  (202) 
395-3561. 

Please  note:  The  Commission  has 
requested  exjiedited  OMB  review  of  this  item 
by  September  21.  1994.  under  the  provisions 
of  5  CFR  1320.18, 

OMB  Number:  3060-0604. 

Title:  Implementation  of  Section 
309(j)  of  the  Communications  Act — 
Competitive  Bidding.  Third  Report  and 
Order  and  Third  Memorandum  Opinion 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  PP  Docket  No. 
93-253  (47  CFR  Part  24). 

Action:  Revised  collection. 

Respondents:  Individuals  or 
households,  state  or  local  governments, 
non-profit  institutions  and  businesses  or 
other  for-profit  (including  small 
businesses). 

Frequency  of  Response:  On  occasion 
reporting  requirement(s)  and 
recordkeeping  requirement. 

Estimated  Annual  Burden:  10-17.770 
responses.  .50-20  hours  average  burden 
per  response.  41.100  hours  annual 
burden;  4.554  recordkeepers.  1  hour 
average  burden  per  recordkeeper.  45,654 
hours  total  annual  burden. 

Needs  and  Uses:  On  May  20.  1994. 
the  OMB  approved  the  collections  of 
information  contained  in  the  Third 
Ref>ort  and  Order  which  established 
service-specific  rules  for  competitive 
bidding  on  licenses  to  be  awarded  for 
Personal  Communications  Services  in 
the  900  MHz  band  ("narrowband  PCS") 
and  the  general  procedural  and 
processing  rules  for  the  narrowband 
PCS  service.  The  Commission  received 
seven  petitions  for  reconsideration  of 
the  Third  Report  and  Order  and  three 
oppositions  and  comments  and  on 


reply.  Upon  reconsideration,  the 
Cx)mmission  has  clarified,  modified  and 
supplemented  the  original  rules 
governing  the  auction  of  narrowband 
PCS  Ucenses.  For  example,  the 
Commission  has  modified  its  original 
definition  of  small  business  to  include 
larger  concerns,  and  has  codified 
principles  for  attributing  the  interests  of 
various  affiliates  of  the  applicant  to  that 
applicant.  The  Commission  has  also 
modified  the  various  preferential 
measures  that  are  available  to  certain 
entities  designated  by  Congress,  such  as 
increasing  the  available  bidding  credits 
to  40%  from  25%  in  some  cases.  In 
order  to  better  ensure  that  applicants 
claiming  these  preferences  are  entitled 
to  them  and  to  aid  the  Commission's 
enforcement  efforts,  winning  bidders  are 
now  required  to  supply  additional 
information  on  the  ownership  of  the 
applicant.  The  FCC  Form  175,  now 
permits  applicants  to  amend  their  FCC 
Form  175  applications  to  reflect 
ownership  changes  that  do  not  result  in 
a  change  in  control  of  the  applicant.  The 
Commission  believes  that  the  new  and 
modified  rules  and  requirements  wrill 
facilitate  the  auction  process  and  will 
increase  the  opportunities  for 
designated  entities  to  particijjate  in  the 
provision  of  narrowband  PCS.  The  rules 
and  requirements  have  been  carefully 
crafted  as  to  not  unduly  burden  any 
appliccmt  with  unnecessary  paperwork 
requirements.  We  estimate  that  each 
applicant  will  take  an  additional  five  (5) 
hours  to  comply  with  the  new  and 
modified  paperwork  requirements.  If  the 
normal  60-day  OMB  review  and 
clearance  process  for  information 
collections  were  followed,  it  would 
effectively  impede  the  Commission's 
ability  in  achieving  Congressional 
objectives  of  encouraging  rapid 
deployment  of  service,  efficient  use  of 
the  spectrum,  enhancing  access  to 
telecommunications  services,  and 
ensuring  that  spectrum  based  services 
are  available  to  a  wide  range  of 
consumers.  It  would  also  thwart  the 
Commission's  ability  to  recover  for  the 
public  a  portion  of  the  value  of  the 
public  spectrum.  The  result  would  be  an 
unnecessary  delay  in  the  anticipated 
benefits  to  the  public.  The  revised  rule 
sections  are  in  the  following  Appendix 
are  provided  in  this  notice  as  required 
by  the  Paperwork  Reduction  Act  of 
1980. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Appendix  Rules 

Part  24  of  Chapter  I  of  Title  47  of  the  Code 
of  Federal  Regulations  is  amended  as  follows: 


1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  Sees.  4.  301,  302,  303.  309  and 
332.  48  Stat.  1066,  1082,  as  amended,  47 
U.S.C  §§154.  301,  302,  303,  309  and  332. 
unless  otherwise  noted. 

2.  Section  24.129  is  revised  to  read  as 
follows: 

Section.  24.129    Frequencies 

The  following  frequencies  are  available  for 
narrowband  PCS.  All  licenses  on  channels 
indicated  with  an  (*)  will  be  eligible  for 
bidding  credits  of  25  percent,  and  all  licenses 
indicated  with  an  (**)  will  be  eligible  for 
bidding  credits  of  40  percent,  as  set  forth  in 
Section  24.309(b)  of  this  part  if  competitive 
bidding  is  used  to  award  such  licenses. 

(a)  Eleven  frequencies  are  available  for 
assignment  on  a  nationwide  l>asis  as  follows: 

(1)  Five  50  kHz  channels  paired  with  50 
kHz  channels: 

Channel  1:  940  00-940.05  and  901.00- 
901.05  MHz; 

Channel  2:  940  05-940.10  and  901.05- 
901.10  MHz; 

Channel  3:  940.10-940.15  and  901  1 0- 
901.15  MHz; 

Channel  4;  940.15-940.20  and  901.15- 
901.20  MHz:  and, 

Channel  5:  940.20-940.25  and  901.20- 
901.25  MHz.* 

(2)  Three  50  kHz  channels  paired  with  12.5 
kHz  channels: 

Channel  6:  930.40-930.45  and  901.7500- 
901.7625  MHz; 

Channel  7:  930.45-930.50  and  901.7625- 
901.7750  MHz;  and, 

Channel  8:  930.50-930.55  and  901  7750- 
901.7875  MHz.* 

(3)  Three  50  kHz  unpaired  channels: 
Channel  9;  940.75-940.80  MHz; 
Channel  10:  940  80-940.85  MHz;  and. 
Channel  11:  940.85-940.90  MHz.* 

(b)  Six  frequencies  are  available  for 
assignment  on  a  regional  basis  as  follows: 

(1)  Two  50  kHz  channels  paired  with  50 
kHz  channels: 

Channel  12:  940.25-940.30  and  901.25- 
901.30  MHz;  and. 

Channel  13:  940  30-940.35  and  901.30- 
901.35  MHz.** 

(2)  Four  50  kHz  channels  paired  with  12.5 
kHz  channels: 

Channel  14;  930.55-930.60  and  901.7875- 
901.8000  MHz; 

Channel  15:  930.60-930.65  and  901.8000- 
901.8125  MHz; 

Channel  16:  930.65-930.70  and  901.8125- 
901.8250  MHz;  and, 

Channel  17:  930.70-930.75  and  901.8250- 
901  8375  MHz.** 

(c)  Seven  frequenr  ies  are  available  for 
assignment  on  a  MTA  basis  as  follows: 

(1)  Two  50  kHz  channels  paired  with  50 
kHz  channels: 

Channel  18:  940.35-940.40  and  901.35- 
901.40  MHz;  and, 

Channel  19:  940.40-940.45  and  901.40- 
901.45  MHz.* 

(2)  Three  50  kHz  channels  paired  with  12.5 
kHz  channels: 

Channel  20:  930.75-930.80  and  901.8375- 
901.8500  MHz; 

Channel  21:  930.80-930.85  and  901.8500- 
901.8625  MHz;  and. 


Qiannel  22:  930.85-930.90  and  901.8625- 
901.8750  MHz.* 

(3)  Two  50  kHz  unpaired  channels: 

Channel  23:  940.90-940.95  MHz;  and. 

Channel  24:  940.95-941.00  MHz.* 

(d)  Two  50  kHz  channels  paired  with  12  5 
kHz  channels  are  available  for  assignment  on 
a  ETA  basis: 

Channel  25:  930.90-930.95  and  901.8750- 
901.8875  MHz;  and, 

Channel  26:  930.95-931.00  and  901.8875- 
901.9000  MHz.* 

Note  1:  Operations  in  markets  or  portions 
of  markets  which  txarder  other  countries, 
such  as  Canada  and  Mexico,  will  be  subject 
to  on-going  coordination  arrangements  with 
nfighboring  countries. 

3.  Section  24.130  is  amended  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

•  •         •         •         * 

(b)  The  following  four  12.5  kHz  unpaired 
channels  are  available  for  assignment  on  a 
MTA  basis: 

A:  901.9000-901.9125  MHz; 
B:  901.9125-901.9250  .MHz; 
C:  901.925O-901  9375  MHz;  and 
D:  901.9375-901.9500  MHz. 

(c)  The  following  four  12.5  kHz  unpaired 
channels  are  available  for  assignment  on  a 
BTA  basis: 

E:  901.9.500-901  9625  MHz; 
F:  901.9625-901.9750  MHz: 
G:  901.9750-901.9875  MHz;  and 
H:  901.9875-902.0000  MHz. 

4.  Settion  24.303  is  revised  to  read  as 
follows: 

Sec.  24.303    Competitive  Bidding 
Mectianisms 

(a)  Sequencing.  The  Commission  will 
establish  and  may  vary  the  sequence  in 
which  narrowband  PCS  licenses  will  be 
auctioned. 

(b)  Grouping.  In  the  event  the  Commission 
uses  either  a  simultaneous  multiple  round 
competitive  bidding  design  or  combinatorial 
bidding,  the  Commission  will  determine 
which  licenses  will  be  auctioned 
simultaneously  or  in  combination. 

(c)  Reserv'ation  Price.  The  Commission  may 
establish  a  reservation  price,  either  disclosed 
or  undisclosed,  below  which  a  license 
subject  to  auction  will  not  be  awarded. 

(d)  Minimum  Bid  Increments.  The 
Commission  may,  by  announcement  before 
or  during  an  auction,  require  minimum  bid 
increments  in  dollar  or  i>ercentage  terms.  The 
Commission  may  also  establish  by  Public 
Notice  a  suggested  op>ening  bid  or  a 
minimum  opening  bid  on  each  license. 

(e)  Stopping  Rules.  The  Commission  may 
establish  stopping  rules  before  or  during 
multiple  round  auctions  in  order  to  terminate 
an  auction  v^'ithin  a  reasonable  time. 

(f)  Activity  Rules.  The  Commission  may 
establish  activity  rules  which  require  a 
minimum  amount  of  bidding  activity.  In  the 
event  that  the  Commission  establishes  an 
activity  rule  in  connection  with  a 
simultaneous  multiple  round  auction,  each 
bidder  will  be  entitled  to  request  and  will  be 
automatically  granted  one  activity  rule 
waiver  during  each  stage  of  an  auction,  or 
one  automatic  waiver  during  a  specified 
number  of  bidding  rounds.  The  Commission 
may  change  by  Public  Notice  the  number  and 


frequency  of  such  automatic  activity  rule 
waivers  for  a  sp>ecific  auc^on. 

(g)  Bidder  Identification  During  Auctions. 
The  Commission  may  choose,  on  an  auction- 
by-auction  basis,  to  release  the  identity  of  the 
bidders  associated  with  bidder  identification 
numbers.  The  Commission  will  announce  by 
Public  Notice  before  each  auction  whether 
bidder  identities  will  be  revealed. 

5.  Section  24.308  is  revised  to  read  as 
follows: 

Sec.  24.308    License  Grant.  Denial.  Default, 
and  Disqualification 

(a)  Unless  eligible  for  installment  payments 
and/or  a  bidding  credit,  each  winning  bidder 
is  required  to  pay  the  balance  of  its  winning 
bid  in  a  lump  sum  payment  within  five  (5) 
business  days  following  the  award  of  the 
license.  Grant  of  the  license  will  be 
conditioned  upon  full  and  timely  payment  of 
the  winning  bid  amount. 

(b)  A  bidder  who  withdraws  its  bid, 
defaults  on  a  payment  or  is  disqualified  will 
be  subject  to  the  penalties  specified  in 
Section  1.2109  of  this  Chapter. 

6.  Section  24.309  is  revised  to  read  as 
follows: 

Sec.  24.309    Designated  Entities 

(a)  Designated  entities  entitled  to 
preferences  in  the  narrowband  PCS  service 
are  small  businesses  and  businesses  owned 
by  memljers  of  minority  groups  and/or 
women  as  defined  in  §  §  24.320(b)  and 
24.320(c)  of  this  Subpart. 

(b)  Designated  entities  will  be  eligible  for 
certain  special  narrowband  PCS  provisions  as 
follows: 

(1)  Installment  paj-ments.  Small 
businesses,  including  small  businesses 
owned  by  members  of  minority  groups  and 
women,  will  be  eligible  to  pay  the  full 
amount  of  their  winning  bid  on  any  regional. 
MTA  or  BTA  license  in  installments  over  the 
term  of  the  license  pursuant  to  the  terms  set 
forth  in  Section  1.2110(d)  of  this  Chapter. 

(2)  Bidding  Credits.  Businesses  owned  b\ 
members  of  minority  groups  and  women, 
including  small  businesses  owned  by 
members  of  minority  groups  and  women, 
will  be  eligible  for  a  twenty-five  (25)  jjercent 
bidding  credit  when  bidding  on  the  following 
licenses:  (1)  thenationwide  licenses  on 
Channel  5,  Channel  8  and  Channel  11;  (2)  all 
MTA  licenses  on  Channel  19.  Channel  22. 
Channel  24;  and  (3)  BTA  licenses  on  Channel 
26.  This  bidding  credit  will  reduce  by  25 
percent  the  bid  price  that  businesses  owned 
by  members  of  minority  groups  and  women 
will  be  required  to  p>ay  to  obtain  a  license. 
Businesses  owned  by  women  and/or 
minorities,  including  small  businesses 
owned  by  women  and/or  minorities  will  be 
eligible  for  a  forty  (40)  percent  bidding  credit 
when  bidding  on  all  regional  licenses  on 
Channel  13  and  Channel  17.  In  section 
24.129  above,  the  licenses  that  will  be 
eligible  for  25  percent  bidding  credits  are 
indicated  by  an  (*);  the  licenses  that  will  bf 
eligible  for  40  percent  bidding  credits  are 
indicated  by  an  (**). 

(3)  Tax  Certificates.  Any  non-controlling 
initial  investor  in  a  business  owned  by 
members  of  minority  groups  and/or  women 
and  w  ho  provides  '"start-up"  financing. 


which  allows  such  business  to  acquire  a 
narrowband  PCS  license(s),  and  any  non- 
controlling  investor  who  purchases  an 
interest  in  a  narrowband  PCS  license  held  by 
a  business  owned  by  members  of  minority 
groups  and/or  women  within  the  first  year 
after  license  issuance,  may.  upon  the  sale  of 
such  investment  or  interest,  request  from  the 
Commission  a  tax  certificate.  Any 
narrowband  PCS  licensee  who  assigns  or 
transfers  control  of  its  license  to  a  business 
owned  by  members  of  minority  groups  and/ 
or  women  may  request  that  the  Commission 
issue  the  licensee  a  tax  certificate. 

(c)  Short-Form  Application  Certification. 
Long-Form  Application  Disclosure. 

(1)  All  applicants  for  licenses  under  the 
designated  entity  provisions  set  forth  in  this 
section  shall  certify  on  their  short-form 
applications  (Form  175)  that  they  aif  •UgibJe 
for  those  preferences  pursuant  to  this  section 

(2)  In  addition  to  the  requirements  in 
subpart  I.  all  designated  entity  applicants 
that  are  winning  bidders  shall,  in  an  exhibit 
t6  their  long-form  applications — 

(i)  identify  each  member  of  the  applicant's 
control  group,  regardless  of  the  size  of  the 
member's  total  interest  in  the  applicant,  and 
each  member's  minority  group  or  gender 
classincation.  if  applicable: 

(ii)  disclose  the  gross  revenues  of  the 
applicant  and  its  affiliates,  and  other  persons 
that  hold  interests  in  the  applicant  and  their 
affiliates  (including  all  members  of  the 
applicant's  control  group);  and 

(iii)  certif>'  that  the  personal  net  worth  of 
the  applicant  (if  an  individual],  each  affiliate 
and  each  person  that  hold  an  interest  in  the 
applicant  is  less  than  $40  million. 

(d)  Audits.  Applicants  and  licensees 
claiming  eligibility  under  this  section  shall 
be  subject  to  random  audits  by  the 
Commission. 

(e)  Defmitwns.  The  terms  affiliate,  business 
owned  by  members  of  minority  groups  and 
women,  consortium  of  small  businesses, 
control  group,  gross  revenues,  members  of 
minority  groups,  passive  equity,  personal  net 
worth,  and  small  business  used  in  this 
section  are  defined  in  §  24  320 

(f)  Unjust  Enrichment.  Designated  entities 
using  installment  payments,  bidding  credits 
or  tax  certificates  to  obtain  a  narrowband  PCS 
license  ivill  be  subject  to  the  following  unjust 
enrichment  provisions: 

(1)  If  a  small  business  paying  for  a 
narrowband  PC5  license  in  installment 
payTnents  seeks  to  transfer  a  license  to  a  non- 
smali  business  entity  during  the  term  of  the 
license,  the  remaining  principal  balance  must 
be  repaid  as  a  condition  of  the  license 
transfer. 

(2)  If  a  licensee  that  utilizes  installment 
financing  under  this  section  seeks  to  make 
any  change  in  ownership  structure  that 
would  result  in  the  licensee  losing  eligibility 
for  installment  payments,  the  licensee  shall 
first  seek  Commission  approval  and  must 
make  full  payment  of  the  remaining  unpaid 
principal  and  any  unpaid  interest  accrued 
through  the  date  of  the  change  as  a  condition 
of  approval.  Increases  in  gross  revenues  that 
result  from  equity  investments  that  are  not 
attributable  to  the  licensee  under 

§  24.320(b)(2)(iv).  revenues  from  operations, 
business  development  or  expanded  serv  ice 
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shall  not  be  considered  changes  in  ownership 
structure  under  this  piaregraph. 

7.  Section  24.320  is  added  to  read  as 
follows: 

§24  320    Definitions 

(a)  Scope  The  derinitions  in  this  section 
apply  to  §§  24.309-24.315  of  this  subpart, 
unless  otherwise  specified  in  those  sections. 

(b)  Small  Busincas:  Consortium  of  Small 
Busmesses. 

(1)  A  small  business  is  an  entity  that  (i) 
together  with  its  afTiliates  has  average  annual 
gross  revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  calendar 
years:  (ii)  has  no  attributable  investor  or 
affiliate  that  has  a  personal  net  worth  of  S40 
million  or  more:  (iii)  has  a  control  group  all 
of  whcs>!  members  and  affiliates  are 
considertid  in  determining  whether  the  entity 
meets  the  S40  million  annual  gross  revenues 
and  p)ersonal  net  worth  standards:  and  (iv) 
such  control  group  holds  50.1  percent  of  the 
entity's  voting  interest,  if  a  corporation,  and 
at  least  25  percent  of  the  entity's  equity  on     « 
a  fully  diluted  basis,  except  that  a  business 
owned  by  members  of  minority  groups  and/ 
or  women  (as  defined  in  subsection  (cj)  may 
also  qualify  as  a  small  business  if  a  control 
group  that  is  100  percent  composed  of 
members  of  minority  groups  and/or  women 
holds  50.1  percent  of  the  entity's  votmg 
interests,  if  a  corporation,  and  50.1  percent 

of  the  entity's  total  equity  on  a  fully  diluted 
basis  and  no  single  other  investor  holds  more 
than  49.9  percent  of  passive  equity  in  the 
entity. 

(2)  Attribution  and  Aggregation  of  Gross 
Revenues  and  Personal  Net  Worth. 

(i)  Except  as  specified  in  paragraphs  (iii) 
and  (iv),  the  gross  revenues  of  the  applicant 
(or  licensee)  and  its  affilitites.  and  other 
persons  that  hold  intert'sts  in  the  applicant 
(or  licensee)  and  the  affiliates  shall  be 
considered  on  a  cumulative  basis  and 
aggregated  for  purposes  of  determining 
whether  the  applicant  (or  licensee)  is  a  small 
business. 

(ii)  The  personal  net  worth  of  individual 
applicants  (or  licen.<:ees)  and  other  persons 
that  hold  interests  in  the  applicant  (or 
licensee),  and  their  affiliates,  if  less  than  $40 
million,  shall  not  be  considered  for  purposes 
of  determining  whether  the  applicant  (or 
hcensee)  is  eligible  to  bid  as  a  small  business. 

(iii)  Where  an  applicant  (or  licensee)  is  a 
consortium  of  small  businesses,  the  gross 
revenues  of  each  small  business  shall  not  be 
aggregated. 

(iv)  (a)  The  gros.s  rt- venues  and  personal  net 
worth  of  a  person  that  holds  an  interest  in 
the  applicant  (or  Ik  ense«^)  shall  not  be 
considered  so  lotig  as  (1)  such  person  holds 
no  more  than  25  percent  of  the  applicant's  (or 
licensee's)  passive  equity  and  is  not  a 
member  of  the  applicant's  or  control  group 
and  (2)  the  applicant  has  a  control  group  that 
owns  at  least  25  percent  of  the  applicant's 
total  equity  and,  if  a  corporation,  holds  at 
least  50.1  percent  of  the  applicant's  voting 
Interests. 

(b)  The  gross  revenues,  total  assets  and 
personal  net  worth  oT  a  person  that  holds  an 
interest  in  the  applicant  shall  not  be 
considered  ao  long  as  (1)  such  person  holds 
no  more  than  49.9  percent  of  the  applicant's 


(or  licensee's)  passive  equity  and  is  not  a 
member  of  the  appllrant's  control  group;  and 
(2)  the  applicant  has  a  control  group  that 
consists  entirely  of  members  of  minority 
groups  and/or  women  and  that  owns  at  least 
50.1  percent  of  the  applicant's  total  equity 
and,  if  a  corporation,  at  least  50.1  percent  of 
the  applicant's  voting  interests. 

Note:  Ownership  interests  shall  be 
calculated  on  a  fully  diluted  basis:  all 
agreements  such  as  warrants,  stock  options 
and  convertible  debentures  will  generally  be 
treated  as  if  the  rights  thereunder  already 
have  been  fully  exercised,  except  that  the 
such  agreements  may  not  be  used  to  appear 
to  terminate  or  divest  ownership  interests 
before  they  actually  do  so. 

(3)  A  small  business  consortium  is  a 
conglomerate  organization  formed  as  a  joint 
venture  between  mutually-independent 
business  firms,  each  of  which  individually 
satisfies  the  definition  of  a  small  business. 

(c)  Business  Owned  by  Members  of 
Minority  Groups  and/or  Women.  A  business 
owned  by  members  of  minority  groups  and/ 
or  women  is  an  entity  (i)  that  has  a  control 
group  composed  100  percent  of  members  of 
minority  groups  and/or  women  who  are 
United  States  Citizens,  and  (ii)  sucii  control 
group  owns  and  holds  50.1  percent  of  the 
voting  interests,  if  a  corpwration.  and  (A) 
owns  and  holds  50.1  percent  of  the  total 
equity  in  the  entity,  provided  that  all  other 
investors  hold  fiassive  interests:  or  (B)  holds 
25  percent  of  the  total  equity  in  the  entity, 
provided  that  no  single  other  investor  holds 
more  than  25  percent  passive  equity  interests 
in  the  entity.  In  a  partnership,  all  general 
partners  must  be  members  of  minority  groups 
and/or  women.  Ownership  interests  shall  be 
calculated  on  a  fully  diluted  basis:  all 
agreements  such  as  warrants,  stock  options 
and  convertible  debentures  will  generally  be 
treated  as  if  the  rights  thereunder  already 
have  been  fully  exercised,  except  that  such 
agreements  may  not  be  used  to  appear  to 
terminate  or  divest  ownership  interests 
before  they  actually  do  so. 

(d)  Gross  Revenues.  Cross  revenues  shall 
mean  all  income  received  by  an  entity, 
whether  earned  or  passive,  before  any 
deductions  are  made  for  costs  of  doing 
business  {e.g..  cost  of  goods  sold),  as 
evidenced  by  audited  quarterly  financial 
statements  for  the  relevant  period. 

(e)  Personal  Net  Worth.  Personal  net  worth 
shall  mean  the  market  value  of  all  assets  (real 
and  personal,  tangible  and  intangible)  owned 
by  an  individual,  less  all  liabilities  (including 
personal  guarantees)  owed  by  the  individual 
in  his  individual  capacity  or  as  a  joint 
obligor. 

(f)  Members  of  Minority  Groups.  Members 
of  minority  groups  includes  individuals  of 
African  American,  Hispanic-sumamed, 
American  Eskimo,  Aleut,  American  Indian 
end  Asian  American  extraction. 

(g)  Passive  Equity.  Passive  equity  shall 
mean  (i)  for  corporations,  non-voting  stock  or 
stock  that  includes  no  more  than  fifteen 
percent  of  the  voting  equity:  (ii)  for 
partnerships,  joint  ventures  and  other  non- 
corporate entities,  limited  partnership 
interests  and  similar  interests  that  do  not 
afford  the  power  to  exercise  control  of  the 
entity. 


(h)  Control  Group.  A  control  group  is  an 
entity,  or  a  group  of  individuals  or  entities, 
that  possesses  de /ure  control  and  de  facto 
control  of  an  applicant  or  licensee,  and  as  to 
which  the  applicant's  or  licensee's  charters, 
articles  of  incorpioration,  bylaws,  agreements 
and  any  other  relevant  documents  (and 
amendments  thereto)  provide  (i)  that  the 
entity  and/or  its  members  own 
unconditionally  at  least  50.1  percent  of  the 
total  voting  interests  of  a  corporation:  (ii)  that 
the  entity  and/or  its  members  receive  at  least 
50.1  percent  of  the  annual  distribution  of  any 
dividends  paid  on  the  voting  stock  of  a 
corpioration:  (iii)  that,  in  the  event  of 
dissolution  or  liquidation  of  a  corpioration. 
the  entity  and/or  its  members  are  entitled  to 
receive  100  piercent  of  the  value  of  each  share 
of  stock  in  its  possession  and  a  piercentage  of 
the  retained  earnings  of  the  concern  that  is 
equivalent  to  the  amount  of  equity  held  in 
the  corporation;  and  (iv)  that  the  entity  and/ 
or  its  members  have  the  right  to  receive 
dividends,  profits  and  regular  and  liquidating 
distributions  from  the  business  in  proportion 
to  its  interest  in  the  total  equity  of  the 
applicant  or  licensee. 

Note:  Voting  cxintrol  does  not  always 
assure  de/ocfo  control,  such  as,  for  example, 
when  the  voting  stock  of  the  control  group 
is  widely  dispersed  (see,  eg., 
§24.720(e)(2)(iii)). 

(i)  Affiliate.  (1)  Determinations  regarding 
whether  an  individual  or  entity  will  be 
considered  an  affiliate  of  (a)  an  applicant  or 
(b)  a  person  holding  an  attributable  interest 
in  an  applicant  under  paragraph  (b)(2)  will  be 
made  pursuant  to  the  general  affiliation  rules 
set  forth  in  section  24.720(1)  of  this  part. 

8.  Section  24.406  is  revised  to  read  as 
follows: 

Sec.  24.406     Filing  of  Narrowband  PCS 
Applications.  Fees,  and  Numbers  of  Copies 

(a)  As  prescribed  by  Sections  24.305, 
24.307,  and  24  409  of  this  part,  standard 
formal  application  forms  applicable  to  the 
narrowband  PCS  may  be  obtained  from 
either: 

(1)  Federal  Communications  Commission, 
Washington,  DC  20554:  or 

(2)  by  calling  the  Commission's  Forms 
Distribution  Center,  (202)  418-3676. 

(b)  Applications  for  the  initial  provision  of 
narrowband  PCS  service  must  be  fili^  on 
FCC  Form  175  in  accordance  with  the  rules 
in  Section  24.305  and  Part  1,  Subpart  Q.  In 
the  event  of  mutual  exclusivity  between 
applicants  filing  FCC  Form  175,  only  auction 
winners  will  be  eligible  to  file  subsequent 
long  form  applications  on  FCC  Form  401  for 
initial  narrowband  PCS  licenses.  Mututally 
exclusive  applications  filed  on  Form  175  are 
subject  to  competitive  bidding  under  those 
rules.  Narrowband  PCS  applicants  filing 
Form  401  need  not  complete  Schedule  B. 

(c)  All  applicants  for  Narrowband  PCS 
radio  station  authorizations  (other  than 
applications  for  initial  provision  of 
narrowband  PCS  service  filed  on  FCC  Form 
175)  shall  be  submitted  for  filing  to:  Federal 
Communications  Commission.  Washington, 
DC  20554,  Attention;  Narrowband  PCS 
Processing  Section.  Applicants  requiring  fees 
as  set  forth  at  Part  1 .  Subpart  G  of  this 
chapter  must  be  filed  in  accordance  with  Sec. 
0.401(b). 


(d)  All  correspondence  or  amendments 
concerning  a  submitted  application  shall 
clearly  identify  the  name  of  the  applicant, 
applicant  identification  number  or 
Commission  file  number  (if  known)  or  station 
call  sign  of  the  application  involved,  and 
may  be  sent  directly  to  the  Conunon  Carrier 
Bureau.  Narrowband  PCS  Processing  Section. 

(e)  Except  as  otherwise  sf)ecified,  all 
applicants,  amendments,  correspondence, 
pleadings  and  forms  (including  FCC  Form 
175)  shall  be  submitted  on  one  original  papier 
copy  and  with  three  microfiche  copies, 
including  exhibits  and  attachments  thereto, 
and  shall  be  signed  as  prescribed  by  Sec. 
1.743.  Unless  otherwise  provided  by  the  FCC, 
filings  of  five  piages  or  less  are  exempt  from 
the  requirements  to  submit  on  microfiche,  as 
well  as  emergency  filings  like  letters 
requesting  sp>ecial  tempwrary  authority. 
Those  filing  any  amendments. 
correspwDndence.  pleadings,  and  forms  must 
simultaneously  submit  the  original  hard  copy 
which  must  be  stamped  "original".  In 
addition  to  the  original  hard  copy,  those 
filings  pleadings,  including  pleadings  under 
Section  1.2108  of  the  rules  shall  also  submit 

2  paper  copies  as  provided  in  Sec.  1.5^  of  the 
rules. 

(1)  Microfiche  copies.  Each  microfiche 
copy  must  be  a  copy  of  the  signed  original. 
Each  microfiche  copy  shall  be  a  148mm  X 
105mm  negative  (cleai  transparent  characters 
appearing  on  an  opaque  background)  at  24X 
to  27X  reduction  for  microfiche  or  microfiche 
jackets.  One  of  the  microfiche  sets  must  be 

a  silver  halide  camera  master  or  a  copy  made 
on  silver  halide  film  such  as  Kodak  Direct 
Duplicatory  Film.  The  microfiche  must  be 
placed  in  papier  microfiche  envelopies  and 
submitted  in  a  86  (125  mm  x  176  mm)  or  5 
X  7.5  inch  envelope.  All  applicants  must 
Ifeave  Row  "A"  (the  first  row  for  page  images) 
of  the  first  fiche  blank  for  in-house 
Identification  purp>oses. 

(2)  All  applicants  and  all  amendments 
must  have  the  following  information  printed 
on  the  mailing  envelope,  the  microfiche 
envelope,  and  on  the  title  area  at  the  top  of 
the  microfiche: 

(i)  The  name  of  the  applicant; 

(ii)  The  type  of  application  (e.g. 
nationwide,  regional,  MTA,  BTA,  response 
channel): 

(iii)  The  month  and  year  of  the  document; 

(iv)  Name  of  the  dcxnament; 

(v)  File  number,  applicant  identification 
number,  and  call  sign,  if  assigned:  and 

(vi)  The  identification  number  and  date  of 
the  Public  Notice  announcing  the  auction  in 
response  to  which  the  application  was  filed 
(if  applicable). 

Each  microfiche  copy  of  pleadings  shall 
include: 

(A)  The  month  and  year  of  the  dcx:ument; 

(B)  Name  of  the  dcKument; 

(C)  .Name  of  the  filing  piarty: 


(D)  File  number,  applicant  Identification 
number,  and  call  sign,  if  assigned: 

(E)  The  identification  number  and  date  of 
the  Public  Notic»  announcing  the  auction  in 
response  to  which  the  application  was  filed 
(if  applicable).  Abbreviations  may  be  used  if 
they  are  easily  understood. 

9.  Section  24.422  is  revised  to  read  as 
follows; 

Sec.  24.422    Amendment  of  Application  for 
Narron-band  Personal  Communications 
Service  Filed  on  FCC  Form  1 75 

(a)  The  Commission  will  provide  bidders  a 
limited  opportunity  to  cure  defects  in  FCC 
Form  175  specified  herein  except  for  failure 
to  sign  the  application  and  to  make 
certifications.  These  are  defects  which  may 
not  be  cured  See  also  Section  1.2105. 

(b)  In  the  Ni;T0wband  PCS.  applicants  will 
be  permitted  to  amend  their  Form  175 
applications  to  make  minor  amendments  to 
correct  minor  errors  or  defects  such  as 
typographical  errors.  Applicants  will  also  be 
permitted  to  amend  FCC  Form  175  to  make 
ownership  changes  or  changes  in  the 
identific:ation  of  piarties  to  bidding  consortia, 
provided  such  changes  do  not  result  in  a 
change  in  control  of  the  applicant  and  do  not 
involve  another  applicant  (or  parties  in 
interest  to  an  applicant)  who  has  applied  for 
any  of  the  same  licenses  as  the  applicant. 
Amendments  which  change  control  of  the 
applicant  will  be  considered  major 
amendments.  An  FCC  Form  175  which  is 
amended  by  a  major  amendment  will  be 
considered  to  be  newly  filed  and  cannot  be 
resubmitted  after  applicable  filing  deadlines. 
See  also  Section  1.2105. 

10.  Section  24.429  is  amended  by  deleting 
p>aragraph  (b)  and  redesignating  paragraphs 
(c)  and  (d)  as  (b)  and  (c).  respectively,  to  read 
as  follows: 

Sec.  24.429    Ch\'nership  Changes  and 
Agreements  To  Amend  or  To  Dismiss 
Applications  or  Pleadings 

(a)  Applicability.  Subject  to  the  provisions 
of  Sec.  1.2105  (Bidding  Application  and 
Certification  Procedures:  Prohibition  of 
Collusion),  this  section  applies  to  applicants 
and  all  other  piarties  interested  in  pending 
applications  who  wish  to  resolve  contested 
matters  among  themselves  with  a  formal  or 
an  informal  agreement  or  understanding. 
This  section  applies  only  when  the 
agreement  or  understanding  will  result  in: 

(1)  A  major  change  in  the  ownership  of  an 
applicant  to  which  Sec.  24.423(c)  and 
24.423(g)  would  apply  or  which  would  cause 
the  applicant  to  lose  its  status  as  a  designated 
entity  under  Section  24.309,  or 

(2)  The  individual  or  mutual  withdrawal, 
amendment  or  dismissal  of  any  piending 
application,  amendment,  petitioner  or  other 
pleading. 

(b)  If  the  amendment  would  cause  the 
applicant  to  lose  its  status  as  a  designated 


entity  under  Section  24.309.  the  applicant 
must  notify  the  Commission  of  this  change  in 
status  and  must  comply  with  the  obligations 
imposed  by  Sections  24.308,  includitig 
increasing  its  down  payment  to  the  level 
required  as  a  non-designated  entity. 

(c)  The  provisions  of  Section  22.927  will 
apply  in  the  event  of  the  individual  or 
mutual  withdrawal,  amendment  or  dismissal 
of  any  pending  application,  amendment, 
petitioner  or  other  pleading. 

11.  Section  24.430  is  revised  to  read  as 
follows: 

Sec.  24.430    Opposition  to  Applications 

(a)  Petitions  to  deny  (including  petitions 
for  other  forms  of  relief)  and  responsive 
pleadings  for  Commission  consideration 
must  comply  with  Section  1.2108  and  must: 

(1)  Identify  the  application  or  applications 
(including  applicant's  name,  station  location. 
Commission  file  numbers  and  radio  serv-ice 
involved)  with  which  it  is  concerned: 

(2)  Be  filed  in  accordance  with  the 
pleading  limitations,  filing  pieriods.  and  other 
applicable  provisions  of  Sees.  1.41  through 
1.52  except  where  otherwise  provided  in 
Section  1.2108; 

(3)  Contain  specific  allegations  of  fact 
which,  except  for  facts  of  which  official 
notice  may  be  taken,  shall  be  supp>orted  by 
affidavit  of  a  pierson  or  p>ersons  with  piersonal 
knowledge  thereof,  and  which  shall  be 
sufficient  to  demonstrate  that  the  petitioner 
(or  respondent)  is  a  party  in  interest  and  that 
a  grant  of.  or  other  Commission  action 
regarding,  the  application  would  be  prima 
facie  inconsistent  with  the  public  interest; 

(4)  Be  filed  within  thirty  (30)  days  after  the 
date  of  public  notice  announcing  the 
acceptance  for  filing  of  any  such  application 
or  major  amendment  thereto  (unless  the 
Commission  otherwise  extends  the  filing 
deadline);  and 

(5)  Contain  a  certificate  of  sen-ice  showing 
that  it  has  been  mailed  to  the  applicant  no 
later  than  the  date  of  filing  thereof  with  the 
Commission. 

(b)  A  petition  to  deny  a  major  amendment 
to  a  previously  filed  application  may  only 
raise  matters  directly  related  to  the 
amendment  which  could  not  have  been 
raised  in  connection  with  the  underlying, 
previously  filed  application.  This  does  not 
apply  to  petitioners  who  gain  standing 
because  of  the  major  amendment. 

(c)  piarties  who  file  frivolous  p>etitions  to 
deny  may  be  subject  to  sanctions  including 
monetary  forfeitures,  license  revocation,  if 
they  are  FCC  licensees,  and  may  be 
prohibited  from  participating  in  future 
auctions. 

(FR  Doc.  94-23176  Filed  9-16-94;  8  45  am) 
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70 46948.  47105.  47828 

81 46019.  46380.  46479, 

47104 

85 47581 

152 47289 

156 47582 

260 - - 47583 

261 .'. 47583 

273 47583 

700 45526 

720 45526 

721 45526 

723 45526 

725 45526 

745 45872,47832 

41  CFR 

105-72 47268 

301-1 _ 46 1 92 

301-7 46192 

301-8 _ 46192 

301-1 1 46192 

301-16 46192 

301  -1 7 461 92 

302-6 46357 

Proposed  Rules: 

101-20 46951 

42  CFR 

405 46500 

412 45330 

413 45330 

466 45330 

482 45330.  46500 

485 45330.  46500 

489 45330 

Proposed  Rules: 

121 46482 

43  CFR 

3720 47815 

3730 _ 47815 

3800 47815 

3810 47815 

3820 _ 47815 

3830 47815 

3850 47815 

Public  Und  Orders: 

7079 45234 

7080 45234 

7081 45987 

7082 47096 

Proposed  Rules: 

39 46952 

403 46801 

2800 46806 

2810 46806 

2880 46806 

45  CFR 

Proposed  Rules: 

1307 46806 

46  CFR 

298 47548 

Proposed  Rules: 

Ch.  1 47576 

28 47034 

47  CFR 

24 46195 

32 46930 

64 46357,46769 

73 46930,  46931,  46932. 

46933 


76 

, 46358 

90 

45988 

Proposed  Rules: 
36 

46606 

64 

46806 

73 

48  CFR 

10 

..46385.47111 
46019 

13 

46021 

22 

46020 

45 

45657 

52 45657 

1801 

1807 

.46019.46020 
..46358,  46359 
46358 

1815 

1825 

..46358.  46359 
46359 

1844 

46359 

1852 „.. 

46359 

5232 

46213 

5252 

46213 

5552 

46022 

Proposed  Rules: 
5 

47112 

7 

47112 

10 

47112 

15 

47112 

16 

47112 

17 

47112 

19 

46385 

31 

37 

.47776.  47777 
47112 

44 

47112 

45 47778.47583 

46 46386.47112 

52 46385.  471 12,  47583 

601 „ 47584 

602 47584 

603 47584 

604 47584 

605 47584 

606 47584 

608 47584 

609 47584 

610 47584 

613 47584 

614 47584 

615 47584 

616 47584 

617 47584 

619 47584 

622 47584 

623 47584 

625 47584 

627 47584 

628 47584 

631 47584 

632 47584 

633 47584 

634 47584 

636 47584 

637 47584 

639 47584 

642 47584 

643 47584 

647 47584 

649 4758^ 


651 47584 

652 47584 

653 47584 

670 47584 

49  CPR 

Proposed  Rules: 

Chapter  III 46892 

Ch.  IV 47576 

192 46219 

195 46219 

229 47676 

231 47676 

232 47676 

582 46952 

1039 47292 

1 1 45 47292 

50  CFR 

17 45989,46710,46715. 

48136 

204 46126 

20 45235,45588 

285 46569 

301 46126 

371  „ 47283 

638 47563 

651 47815 

663 46126 

671 46126 

672 45239,46126 

675 46126,  46570,  46771 

676 46126 

677 46126 


.46933 


685 

Proposed  Rules: 

13 47212 

14 47212 

17 45254.  45659.  46022. 

46219,  46607,  4661 1 ,  471 12. 
47293,47294,48154 

20 46320 

?3 46023 

100 45924 

227 46808 

405 45255 

424 45661 

61 1 4681 0 

638 46387 

642 46387 

644 „ 46612 

646 47833 

658 46810 

659 46387 

677 46816 
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Note:  No  public  bills  which 
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Titt« 


Stock  Number 


CFR  CHECKLIST 


Titl* 


Stock  Number 


Prto*       Revision  Date 


This  checklist,  prepared  by  tt>e  Office  of  the  Federal  Register,  is 

published  weekly  It  a  arranged  in  the  order  of  CFR  titles,  stock 

nurbers.  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  that  has  been  issued  stnce  last 

«veek  and  wfuch  is  now  availaWe  (o^sale  at  the  GovemmefTt  Pnnting 

Office 

A  checkksl  of  ojrrent  CFR  vokxnes  comprising  a  complete  CFR  set, 

also  appears  m  Vhe  latest  issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  sut>scnption  to  all  revised  volumes  is  5829  00 

domestic.  S207  25  addrtior^l  lor  loreign  mailing. 

Mail  orders  to  the  Supenntendent  of  Documents.  Attn;  New  Orders. 

P.O.  Box  371954.  Pittstxjrgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Accoont.  VISA,  or  Master  Card).  Charge  orders  may  be  telephor>ed 

to  the  GPO  Order  Desk,  Monday  through  Fnday.  at  (202)  512-1800 

from  8  00  am  to  4  00  p  m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2233 

Tttte  Slock  Number  Price       Revision  Oele 

1.2(2ees©fved) (869-022-0000) -2) S500        Jon.  1,  1994 

3  (1993  Compilation 
end  PoftKlOO  arid 
101)  _....  (869-O22-00002-1)  .. 

4  (8A9-022-0000>9)  .. 


S500 

33  00 

550 


'Jon.  1. 
Jon.  1, 


5  Parts; 

l-<!)99  (869-022-00004-7) 22.00 

700-1 199  (869-022-00005-5) 19.00 

1200-End,  6(6 

Peierved)  (869-O22-00006-3) 23.00 

7  Parts: 

0-26  (869-022-00007-1) 21. W 

27-45  „ (869-022-00008-0) 14  00 

46-51   (869-022-00009-8) 20  W 

52  (869-022-00010-1) 3000 

53-209 (869-022-0001 1-0) 2300 

210-299 (869-022-000 12-8)  3200 

300-399 (869-022-00013-6)  16  00 

400-699  (869-022-000)4-4)  18  00 

700-899  (869-022-00015-2)  22  00 

900-999 „,.. (869-022-00016-1)  14.00 

1000-1059  „...  (869-022-00017-9) 2300 

106O-1 1 19  (869-022-00018-7) 15  00 

1120-1199  (869-022-00019-5  12  00 

1200-1499  (869-022-00020-9)  3000 

)500-)899 (869-022-0002 1-7)  30  00 

1900-1939  (869-O22-00022-5) 1500 

1940-1949  (869-022-00023-3)  30  00 

1950-1999  (869-022-00024-1) 3500 

2000-fnd (869-022-00025-0) 1400 

8     (869-022-00026-8) 2200 

9  Parts: 

1-199  (869-022-00027-6) 29  00 

200-€nd  (869-022-00028-4) 23  00 

10  Parts: 

0-50  (869-022-00029-2)  29  00 

51-199 (869-022-00030-6) 22  00 

200-399 (869-022-0003 1-4) 15  00 

400-^99 (869-022-00032-2) 21  00 

500-tnd  (869-022-0003>1) 37.00 

11  (869-022-00034-9) 14.00 


121 

1-199  (869-022-00035-7) 12.00 

200-219 (869-022-00036-5)  1600 

220-299 (869-022-00037-3) 28  00 

300-499  (869-022-00038-1)  22  00 

500-599 (869-022-00039-0)  2000 

60O-€nd  (869-022-00040-3) 3200 

13  (869-022-00041-1) 30  00 


Jon.  1 
Jon.  1. 

Jon.  1, 

Jon.  1. 
Jon.  1, 
»Jon.  1. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon 
Jon. 
Jon 
Jon 
Jon 
Jon. 
Jon. 


Jon.  1. 

Jon.  1, 
Jon.  1. 


Jon.  1. 
Jon  1. 
»Jon  1, 
Jon.  1, 
Jon.  1, 

Jon.  1, 


Jon.  1. 

Jon.  1. 

Jon.  1. 

Jon  1. 

Jon.  1. 

Jon.  1. 

Jon.  1,  1994 


994 
994 


994 
994 

994 

994 
994 
993 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 

994 

994 
994 

994 
994 
993 
994 
994 

994 


994 

994 
994 
994 
994 
994 


14  Parts: 

1-59 (869-022-00042-0) 3200  Jon 

60-139 (869-022-00043-8) 26  00  Jon 

140-199 (869-022-00044-6) 13  00  Jon. 

200-1199 „ (869-022-00045-4) 23  00  Jon. 

1200-€nd (869-O22-00046-2) 1600  Jon. 

15  Parts: 

0-299  „ (869-O22-0O047-1) 15  00  Jon. 

300-799 (869-022-00048-4) 26.00  Jon 

800-€nd  (869-O22-00G49-7) 23  00  Jon 

18  Parts: 

0-149  (869-022-00050-1) 6.50  Jon 

150-999 (869-022-00051-9) 18  00  Jon. 

1000-€nd (869-022-00052-7) 25.00  Jon 

17Partt: 

1-199  _ (869-022-00054-3) 2000  Apr. 

200-239 (869-022-00055-1) 23  00  Apt. 

240-€nd  (869-022-00056-0) 30  00  Apr 

18  Parts: 

1-149  (869-O22-00057-8) 16  00  Api. 

150-279 (869-O22-00058-6) 19  00  Apr 

280-399 „ (869-022-00059-4) 13.00  Apr. 

400-£nd  (869-022-00060-8) 1100  Apr 

19  Parts: 

1-199  (869-022-00061-6) 39.00  Apr. 

200-€nd  (869-022-00062-4) 12.00  Apr. 

1-399  ....*. (869-022-00063-2) 20  00  Apr. 

400-499 (869-022-00064-1) 34  00  Apr 

500-€od  (869-022-00065-9) 3100  Apr. 

21  Parts: 

1-99  (869-022-O0066-7) 16  00  Apr 

100-169 (869-022-00067-5) 21  00  Apr 

170-199 (869-022-0006ft-3) 2100  Apr 

200-299 (869-022-00069-1) 7  00  Apr 

300-499 (869-022-O0070-5) 36  00  Apr 

500-599 (869-022-00071-3) 1600  Apr 

600-799 (869-022-00072-1) 8  50  Apr 

800-1299 (869-022-00073^ 22  00  Apr 

1300-€nd (869-022-00074-8) 13  00  Apr 

22  Parts: 

1-299  (869-022-00075-6) 32  00  Apr. 

300-£nd  (869-022-00076-4) 23  00  Apr. 

23  (869-019-00077-1) 2100  Apr 

24  Parts: 

0-199  (869-022-00078-1) 36  00  Apr 

200-499 (869-022-00079-9) 3800  Apr 

500-699 (869-022-00080-2) 20  00  Apr 

700-1699  (869-022-00081-1) 39  00  Apr 

1700-€nd (869-022-00082-9) 17  00  Apr 

25  (869-022-00083-7) 32  00  Apr 

2«  Parts: 

§§10-1-160  (869-022-00084-5) 2000  Apr 

§§  1  61-1  169 (869-022-00085-3) 33  00  Apr 

§§1.170-1.300 (669-022-00086-1) 2400  Apr 

§§1.301-1.400 (869-022-00087-0) 17  00  Apr 

§§  1 .401-1  440 (869-022-00088-8) 30  00  Apr 

§§1.441-1500  (869-022-00089-6)  22  00  Apr 

§§1501-1640  (869-022-00090-0) 2100  Apr 

§§1641-1850  (869-022-00091-8) 2400  Apr 

§§1851-1907  (869-022-00092-6) 2600  Apr 

§§1.908-11000  (869-022-00093-4) 27  00  Apr 

§§11001-11400  (869-022-00094-2) 2400  Apr 

§§1.1401-£nd  (869-022-00095-1) 32  00  Apr 

2-29  (869-022-00096-9) 24.00  Apr 

30-39  (869-022-00097-7) 18.00  Apr 

40-49  (869-022-00098-4) 14  00  Apr 

50-299 ™ (869-022-00099-3) 14.00  Apr 

300-499 (869-022-00100-1) 24.00  Apr 

500-599 (869-022-00101-9) 6.0Q  'Apr. 


994 
994 
994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 

994 
994 
994 
994 

994 
994 

994 
994 
994 

994 
994 
994 
994 
994 
994 
994 
994 
994 

994 
994 

993 

994 
994 
994 
994 
994 

994 

994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
994 
990 


Price 

8.00 


600-€nd (869-022-00102-7) 

2/  Parts: 

1-199  (869-022-00103-5) 36.00 

200-€nd  (869-022-00104-3) 13.00 

28  Parts: 

1-42  (869-0 19-00 105- 1) 27.00 

43-end  (869-019-00106-9)  21.00 

29  Parts: 

0-99  (869-022-00107-3) 21.00 

100-499 (869-019-00106-5) 9.50 

500-899 (869-019-00109-3) 36.00 

900-1899  (869-019-001 10-7) 17.00 

1900-1910  (§§1901.1  to 

1910.999)  (869-019-00111-5) 31.00 

1910  (§§1910.1000  to 

end)  (869-019-00112-3) 21.00 

1911-1925  (869-019-00113-1) 22.00 

•1926 (869-022-001 14-1) 33.00 

1927-€rxJ (869-019-001 15-8) 36.00 

30  Parts: 

1-199  (869-019-00116-6) 27.00 

200-699 (869-0I9-O0117-4) 20.00 

70O-£r>d  (869-019-00118-2) 27.00 

31  Parts: 

0-199  (869-019-001 19-1) 18.00 

200-€nd  (869-019-00120-4) 29.00 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 

1-190  (869-019-00121-2) 30.00 

191-399 (869-019-00122-1) 36.00 

400-629 (869-022-00123-0) 26.00 

630^599 (869-C22-00 124-8) 1400 

700-799 (869-022-00125-^) 21.00 

800-End  (869-C 19-00 126-3) 22.00 

33  Parts: 

1-124  ....'. (869-019-00127-1) 2O00 

125-199 (869-019-00128-0) 25.00 

200-£nd  (869-022-00129-9) 24.00 

34  Parts: 

1-299  (869-019-00130-1) 27  00 

300-399 (869-019-00131-0) 20.00 

400-£nd  (869-019-00132-8) 37.00 


35  (869-019-00133-6) 


12.00 


36  Parts: 

1-199  (869-019-00134-4) 16.00 

200-£nd  (869-019-00135-2) 35.00 

37  (869-019-00136-1) 20.00 

38  Parts: 

0-17  (869-019-00137-9) 31.00 

l&-£nd  (869-019-00138-7) 30.00 


39  (869-019-00139-5) 


17.00 


40  Parts: 

1-51   (869-0)9-00140-9) 39.00 

52  (869-019-00141-7) 37.00 

53-59  „ (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 

61-80  (869-019-00144-1) 29.00 

81-85  (869-019-00145-0) 21.00 

86-99  (869-019-00146-8) 39.00 

100-149 (869-019-00147-6) 36.00 

150-189 (869-019-00148-4) 24.00 

190-259 (869-019-00149-2) 17.00 

260-299 (869-019-00)50-6) 39.00 

300-399 „ (869-0)9-00151-4) 18.00 

400-424 (869-019-00152-2) 27.00 

425-699 (869-0)9-00)53-)) 28.00 

700-789 (869-0)9-00)54-9)  26.00 


Revision  Date 
Apt.  1,  1994 


Title 


Stock  Number 


Apr. 
Apr. 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
Ju-V 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

5  July 

July 

July 

July 
July 
July 

July 
July 
July 

July 


July 
July 

July 


July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


1994 
1994 

1993 
1993 

1994 
1993 
1993 
1993 

1993 

1993 
!993 
1994 
1993 

1993 
1993 
1993 

1993 
1993 

1984 
1984 
1984 
1993 
1993 
1994 
1991 
1994 
1993 

1993 
1993 
1994 

1993 
1993 
1993 

1993 

1993 
1993 

1993 


1993 
1993 

1993 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


Price 
26.00 


790-£nd  (869-019-00155-7)  .. 

41  Chapters: 

1. 1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix.  2  (2  Reseived) 13.00 


3-6 
7 
8 
9 


14.00 
6.00 
4.50 

13.00 

10-17  „ 9.50 

18.  Vol.  I,  Ports  1-5  „„ __ 13.(X) 

18,  Vol.  II,  Ports  6-19 13.00 

1 8,  Vol.  Ill,  Ports  20-52 1 3.00 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-019-00157-3) 3000 

102-200 (869-019-00158-1) 11.00 

201-End  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3)  .. 

400-429 (869-019-00161-1)  .. 

430-End  (869-019-00162-0) .. 


24.00 
2500 
36.00 

43  Parts: 

1-999  (869-019-00163-8) 23.00 

1000-3999  (869-019-00164-6) 32.00 

4000-End (869-0 19-00 165-4) 14.00 

44  (869-019-00166-2) 27.00 

45  Parts: 

1-199  (869-019-00167-1) 22.00 

200-499 (869-019-00168-9) 15.00 

500-1199  (869-C19-O0I69-7) 30.00 

1200-End (869-019-00170-1) 2200 

46  Parts: 

1-40  (869-019-00171-9) 18.00 

41-69  (869-019-00172-7) 16.00 

70-89  (869-019-00173-5) 8.50 

90-139 (869-019-00174-3) 15.00 

140-155 (869-019-00175-1) 12.00 

156-165 (869-019-00176-0) 17.00 

166-199 .'. (869-019-00177-8)  17  00 

200-499 (869-019-00178-6) 2000 

500-£nd  (869-019-00179-4) 1500 

47  Parts: 

0-19  (869-019-00)60-8) 24.00 

20-39  (869-019-00181-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-0 1 9-00 183-2) 23  00 

80-End  (869-019-00184-1) 2600 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36  00 

1  (Ports  52-99)  (869-019-00186-7) 23  00 

2  (Ports  201-251)  ...". (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6  (869-019-00189-1) 23.00 

7-14  (869-019-00190-5) 3100 

15-28  (569-019-00191-3) 3100 

29-End (869-019-00192-1) 1700 

49  Parts: 

1-99  .'. (869-019-00193-0)  ....  23.00 

100-177 (869-0)9-00)94-8) 30.00 

)78-199 (869-019-00195-6) 20.00 

200-399  (869-019-00196-4) 27.00 

400-999 (869-019-00197-2) 33.00 

1000-1199  (869-019-00198-1) 18  00 

1200-End (869-019-00199-9) 22.00 

50  Parts: 

1-199  (869-0 19-O020O-6) 20.00 

200-599 (869-019-00201-4) 21.00 

600-End  (869-0 19-O0202-2) 22.00 

CFR  Index  and  Findings 

Aids (869-022-00053-5) 3800 


Revision  Date 
July  1,  1993 


iJuly  1, 

^July  1, 

3Juty  1, 

iJuty  1, 

'July  1. 

J  July  1, 

3  July  1, 

^July  1. 

3Juty  1. 

J  July  1, 

iJuly  1, 

July  1, 

July  1, 

5  July  1, 

July  1. 

Oct  1, 

Oct.  1. 

Oct.  1. 

Oct.  1. 

Oct.  1. 

Oct.  1, 

Oct.  1. 

Oct  1, 

Oct  1. 

Oct.  1, 

Oct  1. 

Oct  1. 

Oct  1, 

Oct.  1 

Oct.  1. 

Oct.  1, 

Oct.  1. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  pobTished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  flegulations  is  sold  tjy 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Usted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Avtabon  Administration 

14  CFR  Pan  93 
[Docket  No  27664] 

The  High  Density  Rule 

AGE^^CY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  As  part  of  the  Clinton 
Administration's  initiative  to  help 
revitalize  the  airline  industry,  the 
Department  of  Transportation  (the 
Office  of  the  Secretary  and  the  FAA)  is 
reviewing  the  25  year  old  High  Density 
Traffic  Airports  Rule  (HDR),  a  regulation 
that  limits  hourly  takeoffs  and  landings 
(slots)  at  the  following  airports:  New 
York's  LaCuardia  and  Kennedy; 
Chicago's  O'Hare;  and  Washington. 
D.C.'s  National.  The  review  will  be  a 
thorough  examination  of  the  slot  rule  to 
assess  airline  capjacity,  competition, 
fares,  and  service  patterns  at  the  four 
airports.  It  will  also  evaluate  the  rule's 
economic,  operational  and 
environmental  impacts,  including  the 
way  domestic  and  international  slots  are 
allocated,  and  will  consider  alternative 
traffic  management  techniques.  On 
April  1. 1994,  the  FAA  published  a 
request  for  comments  to  gather 
information  on  the  effectiveness  and 
viability  of  the  HDR  and  any  potential 
alternatives  to  the  rule  (59  FR  15332; 
Docket  No.  27664).  The  comment  period 
closed  on  May  27, 1994,  and 
approximately  100  comments  have  been 
n^ceived.  These  public  meetings  will 
report  study  progress  and  give  the 
public  another  opportunity  to  comment 
on  the  HDR.  If  the  results  of  the  review 
suggest  changes  to  the  HDR,  those 
changes  would  be  proposed  through  the 
regulatory  process,  pursuant  to  the 
Administrative  Procedure  Act.  Changes 
affecting  the  number  of  instrument 


flight  rule  takeoffs  and  landings 
authorized  for  air  carriers  for 
Washington  National  Airport  would 
require  a  legislative  change  since  they 
are  imposed  by  statute. 
DATES:  The  public  meetings  will  be  held 
as  follows:  Washington,  DC — 
Wednesday,  October  19, 1994;  New 
York— Friday,  October  21, 1994; 
Chicago — Thursday,  November  17, 
1994.  The  meetings  will  be  held  from  12 
p.m.-4  p.m.  and  6  p.m.-8  p.m.  Persons 
not  able  to  attend  a  meeting  are  invited 
to  provide  written  comments,  which 
must  be  received  on  or  before  November 
23,  1994. 

ADDRESSES:  The  exact  locations  of  the 
public  meetings  v.ill  he  published  in  a 
separate  Federal  Register  notice. 
Persons  unable  to  attend  the  meeting 
may  mail  their  comments  in  triplicate 
to:  Federal  Aviation  Administration, 
Office  of  the  Chief  Counsel,  Rules 
Docket  (AGC-200),  Docket  No.  27664. 
800  Independence  Avenue,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questions  regarding  the 
logistics  of  the  meeting  should  be 
directed  to  Cindy  Herman,  Office  of 
Rulemaking,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-7627;  fax  (202)  267-5075. 
Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Mr.  Larry  Barry,  APO-220,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3305. 

SUPPLEMENTARY  INFORMATION: 

Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the 
Washington,  DC  or  New  York  public 
meetings  should  be  received  by  the  FAA 
no  later  than  October  3, 1994.  Requests 
from  persons  who  wish  to  present  oral 
statements  at  the  Chicago  public 
meeting  should  be  received  by  the  FAA 
no  later  than  November  1, 1994.  Such 
request  should  be  submitted  to  Cindy 
Herman,  as  fisted  above  in  the  section 
titled  "FOR  FURTHER  MFORMATION 
CONTACT"  and  should  include  at  which 
meeting  oral  statements  will  be 
presented,  a  vwitten  summary  of  oral 
remarks  to  be  presented,  and  the 
estimate  of  time  needed  for  the 
presentation.  Requests  received  after  the 


date  specified  above  vdll  be  scheduled 
if  there  is  time  available  during  the 
meeting.  Requests  to  present  oral 
statements  may  be  made  on  the  day  of 
the  public  meetings  during  the 
registration  period,  although  time 
constraints  may  not  permit  the 
accommodation  of  such  requests.  The 
DOT  will  prepare  an  agenda  of  speakers 
that  will  he  available  at  the  meeting. 
The  names  of  those  individuals  whose 
requests  to  present  oral  statements  are 
received  after  the  date  specified  above 
may  not  appear  on  the  written  agenda. 
To  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Background 

The  HDR  (14  CFR  part  93,  Subpart  K) 
was  adopted  in  1969  as  a  temfwrary 
measure  to  reduce  delays  at  five 
congested  airports:  JFK  International, 
LaCuardia,  Newark  International, 
O'Hare  International,  and  Washington 
National.  Total  hourly  limits  on  the 
number  of  operations,  or  operating 
"slots",  were  imposed  at  each  airport 
during  certain  hours  of  the  day.  For 
each  airport,  the  hourly  total  was 
divided  into  three  operator  categories: 
air  carrier,  conunuter  (originally  air 
taxi),  and  "other",  which  consists 
primarily  of  general  aviation  and 
charters.  The  limits  were  based  on  the 
Engineering  Performance  Standards 
(EPS),  which  are  a  method  for 
determining  the  Instnunent  Flight  Rules 
(IFR)  operating  capacity  of  an  airport. 

All  limitations  for  Newark  Airport 
were  removed  from  the  HDR  in  the  early 
1970's.  The  limits  were  made 
permanent  at  the  four  other  airports  in 
1973,  and  have  remained  in  effect  in 
some  form  since  1969.  Between  1981 
and  1984.  the  HDR  was  superseded  by 
the  Interim  Operations  Plan  adopted  in 
response  to  the  air  traffic  controllers' 
strike  (SFAR  44).  All  SFAR  44 
limitations  were  hfted,  and  the  HDR 
limitations  reinstated,  by  the  "Interim 
Final  Rule"  issued  in  March  1984  (49 
FR  8237,  March  6,  1984).  At  Washington 
National  Airport,  slots  are  further 
limited  by  statute. 

The  hour  and  category  fimits  in  the 
HDR  are  enforced  by  a  regulatory 
requirement  to  have  an  Air  Traffic 
Control  reservation  few  a  takeoff  or 
landir>g  at  a  high  density  airport  during 
restricted  hours.  Air  carrier  and 
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commuter  reservations  are  considered 
slots,  which  are  continuing  reservations 
at  the  same  time  each  day.  "Other" 
category  reservations  are  allocated  on  an 
ad  hoc  basis  for  individual  operations, 
using  a  first -come  first-served 
reservation  system.  Reservations  are 
available  up  to  48  hours  in  advance  of 
the  time  of  operation  by  calling  a  voice- 
activated  computer  system  maintained 
by  the  FAA  Air  Traffic  System 
Command  Center. 

The  Study 

The  review  now  being  conducted  by 
the  DOT  will  include  the  specific  issues 
for  public  comment  listed  below.  The 
requirtnnents  of  each  of  the  four  airports 
will  be  reviewed  separately  but  each 
airport's  relation  to  the  national  air 
traffic  system  will  be  considered.  Any 
changes  to  the  HDR  will  be  subject  to 
the  separate  process  required  by  the 
Administrative  Procedure  Act.  In  the 
case  of  Washington  National,  a  change 
to  the  MDR  would  also  require  a 
statutory  change. 

Specific  Issues  for  Public  Comment 

There  are  several  specific  issues  on 
which  the  DOT  seeks  comment  at  the 
public  meeting.  These  key  issues  are 
intended  to  help  focus  public  comments 
on  areas  which  will  be  useful  to  the 
IX)T  in  completing  its  review  of  the 
HDR.  The  comments  at  the  meetings 
need  not  be  limited  to  these  issues,  and 
the  DOT  invites  comments  on  any  other 
aspect  of  the  HDR. 

(1)  The  economic,  environmental, 
competitive,  and  operational  aspects  of 
the  HDR  at  the  four  airports. 

(2)  The  projected  air  traffic 
environment 

(3)  The  process  for  allocating 
domestic  and  international  slots 

(4)  Access  for  small  communities  at 
HDR  airports 

(5)  Potential  alternatives  to  the 
current  regulatory  scheme  at  the  HDR 
airports 

Meeting  Procedures 

The  following  procedures  are 
estahlishi'd  to  facilitate  the  meetings: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  me«!ting  The  meeting  will  l>e 
open  to  all  persons  who  are  scheduled 
to  present  statements  or  who  register  on 
the  day  of  the  meeting  (between  10:45 
a.m.  and  11:45  a.m.)  subject  to 
availability  of  space  in  the  meeting 
rooms.  The  meetings  may  adjourn  early 
if  scheduled  speakers  complete  their 
statements  in  less  time  than  is 
scheduled  for  the  meetings. 

(2)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 


capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(3)  The  DOT  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  DOT  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(4)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

(5)  Representatives  of  the  IX)T  will 
preside  over  the  meeting.  A  panel  of 
DOT  and  FAA  personnel  involved  in 
this  issue  will  be  present. 

(6)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  DOT  representatives  during  the 
meeting  will  be  included  in  the  public 
docket.  Any  person  who  is  interested  in 
purchasing  a  copy  of  the  transcript 
should  contact  the  court  reporter 
directly.  Additional  transcript  purchase 
information  will  be  available  at  the 
meeting. 

(7)  The  DOT  will  rcNiew  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  arguments  related  to 
the  HDR  may  be  accepted  at  the 
discretion  of  the  presiding  officer  and 
subsequently  placed  in  the  public 
docket.  The  DOT  requests  that  persons 
participating  in  the  meeting  provide  five 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  DOT 
representatives;  other  copies  may  be 
provided  to  the  audience  at  the 
discretion  of  the  participant. 

(8)  Statements  made  by  DOT 
representatives  are  intended  to  facilitate 
discussion  of  the  issues  or  to  clarify 
issues.  Any  statement  made  during  the 
meeting  by  a  DOT  representative  is  not 
intended  to  be.  and  should  not  be 
construed  as.  a  pQsition  of  the  DOT 

(9)  The  meetings  are  designed  to 
solicit  public  views  and  more  complete 
information  on  the  HDR  and  issues 
discussed  in  this  notice.  Therefore,  the 
meeting  will  be  conducted  in  an 
informal  and  non  adversarial  manner. 
No  individual  will  be  subject  to  cross- 
examination  by  any  other  participant; 
however,  DOT  representatives  may  ask 
questions  to  clarify  a  statement  and  to 
ensure  a  complete  and  accurate  record. 

(Authority:  49  U.S.C  app  1354(a).  1355. 
1356.  1357.  1401.  1421-1430.  1472.  1485. 
and  1501;  49  U  S.C  106(gJ) 


Issued  in  Washington,  DC.  on  September 
14. 1994. 

Dale  E.  McOaniel. 

Deputy  Assistant  Administrator  for  Policy. 
Planning  &■  International  Aviation. 
|FR  Doc  94-23258  Filed  »-19-94;  8:.^5  ami 
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14CFRPart95 

[DocKet  No.  27887;  Amdt.  No.  385] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  October  13, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  DC  20591; 
telephone:  (202)  267^277. 
SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
that  is  free  of  frequency  interference. 
The  reasons  and  circumstances  that 
create  the  need  for  this  amendment 
involve  matters  of  flight  safety  and 
operational  efficiency  in  the  National 
Airspace  System,  are  related  to 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 


circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedures  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 


frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current,  it,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace.  Navigation  (Air). 


Issued  in  Washington.  DC,  on  Septpmber  2 
1994. 

Thomas  C  Aocardi, 

Director.  Flight  Standnrds  Senice. 

Adoption  For  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC: 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  app.  1348.  1354  and 
1510;  49  use.  106(g)-.  and  14  CFR 
11.49(b)(2). 

2.  Part  95  is  amended  to  read  as 
follows: 


REVtSIONS  TO  MiNlMUM  EN  ROUTE  IFR  ALTITUDES  AND  CHANGEOVER  POINfTS 
lAmendment  385  Effective  Date,  October  13,  1994] 


From 


To 


§95.6001  VOR  Federal  Ahway  1  is  Amended  by  Adding 

Harttofd.  CT  VORTAC  MOOO— MRA  "2500— MOCA  _....  I  'Graym  MA  FIX 

Graym.  MA  FIX  •250(>-MOCA  |  Boston,  MA  VORTAC  '.Z'ZZZ 

§95.6003  VOR  Federal  Airway  3  Is  Amended  To  Read  In  Part 

Key  West.  FL  VORTAC  '15000— MCA  Bipin  Fix,  W  Bnd.  _ I  'Bipin  FL  Fix 

Bip.n,  FL  FIX  'UOO-MOCA  I  Somn^,  FL  FIX ZZZI"""'IZI 

§95.6035  VOR  Federal  Airway  35  ts  Amended  To  Read  in  Part 


MEA 


Key  West,  FL  VORTAC  -15000— MCA  Bipin  FIX,  W  Bnd. 

Bipin,  FL  FIX  '1400— MOCA  

Sommy,  FL  FIX  *  1300— MOCA  .... 


Bipin.  FL  FIX  W  Bnd „ 

Sommy.  FL  FIX  ZZZZZL 

Drown,  FL  FIX . ZZ..Z..I. 

§95.6056  VOR  Federal  Airway  56  is  Amended  To  Read  in  Part 

Macon.  GA  VORTAC -3000— MRA  "2200— MOCA  I 'Misty,  GA  FIX   _   | 

§95.6116  VOR  Federal  Airway  116  is  Amended  To  Read  in  Part 


Nepts.  fJM  FIX  

Keelef.  Ml  VORTAC  

Kalamazoo.  Ml  VOR/DME  _. 


Polo,  IL  VORTAC 


Jdiet,  IL  VORTAC 


Keetef.  Ml  VORTAC  

Kalamazoo,  Ml  VOR/DME  ZZZZZ. 

Jackson,  Ml  VOR/DME  '"~~"~.....' 

§  95.6172  VOR  Federal  Airway  172  Is  Amended  To  Read  in  Part 

I  Dupage.  IL  VOR/DME | 

§  95.6177  VOR  Federal  Airway  177  is  Amerxled  To  Read  in  Part 

I  Janesville.  Wl  VORTAC „ 


From 


To 


MEA 


••3000 
•3000 

15000 
•2000 

15000 
-2000 
•5000 

"6000 

2400 
2600 
2700 

2600 

2600 


UAA 


Rapid  City,  SD  VORTAC 


§95.7151  Jet  Route  No.  151  is  Amended  to  Read  in  Part 
I  Billings,  MT  VORTAC „ 


•22000 


45000 


»MEA  rs  established  with  a  gap  in  navigation  signal  coverage. 


§95.8(X)3  VOR  Federal  Airways  Changeover  Points 


AtnAfay  segment 


From 


To 


Changeover  points 


Distance 


From 


V-116  Is  Amended  by  Adding 

Kalamazoo.  Ml  VORAJME j  Jadcson.  Ml  VOR/DME  , | 

V-508  Is  Amended  by  Adding 
Sparrevohn.  AK  VOR/DME |  Aniak.  AK  Ndb _ j 


36  I  Kalamazc-o 


68  I  Sparrevohn 
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§95.8005  JET  Routes  Changeover  Points 


Airway  segment 


From 


To 


Changeover  points 


Distance 


From 


J-48  Is  Amended  to  Read  In  Pari 

Casanova.  VA  VORTAC  |  Montebelto,  va  voaOME  


58  I  Casanova 


IFR  Doc.  94-23255  Filed  9-19-94;  8:45  ami 

ULLINO  COOC  4«10-l)-M 


14CFRPart97 

(Docket  No.  27900;  Amdt.  No.  1622] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
.^cimlnistration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31.  1980,  and  reapproved 
as  of  January  1.  1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue.  SVV.. 
Washington.  DC  20591;  or 


2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  v\'eeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office, 
Washington.  DC  20402 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  I.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Ser\'ice.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW  .  Washington.  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3.  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  ad  >  antages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 


as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs,  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (Air). 


Issued  in  Washington.  DC,  on  September  9. 

1994. 

Thomas  C.  Accardi, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a). 
1421  and  1510:  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29.  97.31,  97.33, 
97.35    [Amended] 

Bv  imending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §97.25  LOG,  LOC/DME. 
LDA.  LDA/DME.  SDF.  SDF/DME; 
§97  27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows; 

*   *  '  Effective  December  8.  1 994 

Orlsbad,  CA,  McCleilan-Palomar.  ILS  RWY 

"4.  Anidt  7 
Df-nison.  lA,  Denison  Muni.  NDB  OR  GPS 

RWY  30.  Amdt  4 
C-offewilie.  KS,  Coffevville  .Muni.  VOR/DME 

RNAV  RWY  35.  Amdt  3 
Coffevville,  KS.  Coffevville  Muni,  VOR/DME 

ORGPS-A,  Amdte' 
Lexington,  KY,  Blue  Grass,  VOR  OR  GPS-A. 

Amdte 
Lexington.  KY.  Blue  Grass.  NDB  RWY  4. 

Amdt  19 
Lexington.  KY.  Blue  Grass.  ILS  RWY  4.  Amdl 

14 
Lexington.  KY.  Blue  Grass,  ILS  RWY  22. 

Amdt  15 
Lexington.  KY.  Blue  Crass.  RADAR-1.  Amdl 

9 
Caldwell,  NJ.  Essex  Countv,  NDB  OK  (;P,S- 

A.  Amdt  5 
East  Hampton.  NY.  East  Hampton.  VOR/DME 

RNAV  OR  GPS  RWY  10.  Amdt  5 
East  Hampton.  NY.  East  Hampton.  VOR/D.ME 

RNAV  OR  GPS  RWY  28,  Amdt  2 
Ithaca,  NY.  Tompkins  Countv.  VOR  OR  GPS 

RWY  14,  Amdt  12 

*   *   '  Effective  November  10.  J994 

Wichita.  KS,  Colonel  James  )abara,  VOR/D.ME 

RNAV  OR  GPS  RWY  18.  Amdt  2 
(Jaithersburg.  MD.  Monfgomerv  County 

Airpark,  VOR/DME  RNAV  RWY  14.  Amdt 

4 


Bovne  Falls,  MI,  Boyne  Mountain,  NDB-C, 

Orig 
Middletown,  NY,  Randall.  NDB  RWY  2(i. 

Orig,  CANCELLED 
lohnstown,  PA,  Johnston-Cambria  County. 

ILS  RWY  33,  Amdt  3 
Williamsport,  PA,  Williamsport-Lvcoming 

County,  VOR/DME  RNV-A.  Orig. 

•   •  '  Effective  October  13.  1 994 

Ankeny,  lA,  Ankeny  Regional,  NDB  RWY  36. 

Orig 
Port  Huron.  MI.  St  Clair  County  Intl.  V(JR/ 

DME-A,  Amdt  7 
Port  Huron.  MI,  St  Clair  County  Intl.  NDB 

RWY  4.  Amdt  2 
Port  Huron,  MI,  St  Clair  County  Intl.  ILS 

RWY  4.  Amdt  2 
Port  Huron.  MI,  St  Clair  Countv  Intl.  VOR/ 

DME  RNAV  RWY  22,  Amdt  2 
Georgetown,  OH,  Brown  Countv  VOR/DME- 

A  Orig 
(Jeorgetown,  OH,  Brown  Countv.  NDB  RWY 

35.  Amdt  3.  CANCELLED 
Painesville.  OH.  Casement.  NDB-B.  Amdt  8 
Willoughby,  OH,  Willoughbv  Lost  Nation 

Muni,  VOR-B,  Orig 
Willoughbv,  OH,  Willoughbv  Lost  Nation 

.Muni.  NDB  or  GPS  RWY  9.  Amdt  9 
"Willoughbv,  OH,  Willoughbv  Lost  Nation 

Muni,  NDB  or  GPS  RWY  27,  Amdt  12 

IFR  Doc.  94-23256  Filed  9-19-94:  8  45  am] 
BILUNG  CODE  4910-13-M 

14  CFR  Part  97 

(Docket  No.  27901;  Amdt.  No.  1623) 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
.Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980.  and  reapproved 
as  of  January  1,  1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 


For  examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591: 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SL^P. 

For  Purc/iose— Individual  SIAP 
copies  may  be  obtained  from; 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs. 
mailed  once  ever>'  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Service. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591:  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approac  h 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Nolic  es  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  ot 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  dest.ription 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  slate  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
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the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT  AM  for  each 
SLAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
F/VA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 


Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPs.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicAle.  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  rule  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97.. 


Issued  in  WashingtoD,  DC.  on  September  9. 
1994. 
Thomas  C.  Accardi. 

Director.  Flight  Standards  Sen-ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348.  1354(a). 
1421  and  1510:  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97  25.  97.27.  97.29,  97.31,  97.33, 
97.35    [Amended] 

Bv  amending:  §  97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §97.25  LOC.  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RAD/>iR  SIAPs; 
§  97.33  RN AV  SIAPs;  and  §  97.35 


SIAP  amendments  requires  making                  Air  traffic  control.  Airports, 
them  effective  in  less  than  30  days.              Navigation  (Air). 

*   *  Effective  Upon  Publication 

FDC  date 

State 

City 

Airport 

FDC  No. 

SIAP 

08/25/94 „ 

08/25/94         

NE 

NE 

NE  

AK  

FL 

LA  

Nortolk  

Norfolk  

Noflolk  

Galena _. 

Miami  

Many 

MemU _ 

Merni - 

Norton</Kar1    Stefan    Me- 

monai. 
Noriolk   Karl   Stefan   Me- 

monal. 
►tortofc/Karl    Stefan    Me- 

■Ml   llll.i 

fnonaL 
Galera 

FDC  4/4843  ... 

FDC  4/4845     . 

FDC  4/4869    ... 

FDC  4/4964   .... 
FDC  4/4973   .... 
FDC  4/4959   .... 
FDC  4/4965  .... 
FDC  4/4966  .... 

VOR  OR  GPS  RWY  13, 

AMDT  6. 
VOR  OR  GPS  RWY  31, 

AMDT  6 
VOR  OR  GPS  RWY  19, 

AMDT  6 
VOR  RWY  25.  AMDT  9C. 
ILS  RWY  9L,  AMDT  2. 
NDB  RWY  12  AMDT  4. 
NDB  RWY  16  AMDT  6. 
NOB    OR    GPS    RWY    7 

AMDT  2. 

08/26/94  „ „ 

Ofl/31/94 

08/31/94  ...„ _.... 

08/31/94 

Opa  Locka 

Hart 

Men*  Muni 

Memll  Muni „ 

08/3 1  /94            _ _ 

Wl  

08/31/94  

Wl  

• 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Ottice  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Part  208 


[Docket  No.  R-94-1691;  FR-3521-C-04] 

RIN2502-AG16 

Electronic  Transmission  of  Required 
Data  for  Certification  and 
Recertification  and  Subsidy  Billing 
Procedures  for  Multifamily  Subsidized 
Projects:  Notice  of  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule;  correction. 

SUMMARY:  On  August  24,  1994,  the 
Department  published  a  final  rule  that 
added  provisions  to  regulations  that 
require  electronic  transmission  to  HUD 
of  certain  tenant  data  by  owners  of 
certain  subsidized  multifamily  projects 
and  by  the  public  agencies  that 
administer  the  assistance  contracts  for 
HUD.  The  purpose  of  this  document  is 
to  correct  the  listing  of  one  telephone 
number  in  the  preamble  of  that  rule. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Hunter,  Acting  Director, 
Planning  and  Procedures  Division, 
Office  of  Multifjunily  Housing 
Management,  Room  6180,  Department 
of  Houf.ing  and  Urban  Development, 
451  Seventh  Street  SVV,  Washington, 
DC.  20410,  telephone  (202)  708-3944. 
Hearing  or  speech-impaired  individuals 
may  call  HUD's  TDD  number  (202)  708- 
4594.  (These  telephone  numbers  are  not 
toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

telephone  number  listed  in  the 
preamble  to  the  final  rule  for  obtaining 
information  about  PC  SprintMail 
software  from  the  TRACS  Central 
Facility  was  incorrect.  This  document 
corrects  that  telephone  number. 

Accordingly,  in  FR  Doc.  94-20656,  a 
final  rule  published  in  the  Federal 
Register  on  August  24,  1994  (59  FR 
43472),  the  telephone  number  listed 
under  the  heading  "The  PC  SprintMail 
Electronic  Information  Packet",  found 
in  column  one  on  page  43473  is 
corrected  to  read  1-600-767-7588. 


Dated:  September  14,  1994. 
Brenda  W.  Gladden, 
Acting  Assistant  General  Counsel  for 
Regulations. 

[FR  Doc.  94-23179  Filed  9-19-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  918 

Louisiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving,  with 
additional  requirements,  a  proposed 
amendment  to  the  Louisiana  regulatory 
program  (hereinafter  referred  to  as  the 
"Louisiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Louisiana  proposed 
revisions  to  the  Louisiana  Surface 
Mining  Regulations  (LSMR)  pertaining 
to  revegetaUon  success  standards  for 
tree  and  shrub  stocking  on  lands  with  a 
postmining  land  use  of  forestry.  The 
amendment  specifies  revegetation 
success  standards  for  final  bond  release 
on  reclaimed  lands  developed  for 
forestry. 

EFFECTIVE  DATE:  September  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief  Telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Louisiana 
Program 

On  October  10,  1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Louisiana  program.  General  background 
information  on  the  Louisiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Louisiana 
program  can  be  found  in  the  October  10, 
1980,  Federal  Register  (45  FR  67340). 
Subsequent  actions  concerning 
Louisiana's  program  and  program 
amendments  can  be  found  at  30  CFR 
918.15  and  918.16. 

II.  Proposed  Amendment 

By  letter  dated  May  3,  1994,  Louisiana 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  LA-348). 
Louisiana  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provision  of  its  regulatory  program  that 


Louisiana  proposed  to  revise  was  LSMR 
53123. B. 4. a,  standards  for  success  of 
revegetation  at  final  bond  release  on 
reclaimed  lands  developed  for  forestry. 

In  the  May  26,  1994,  Federal  Register 
(59  FR  27252),  OSM  announced  receipt 
of  the  proposed  amendment,  provided 
an  opportunity  for  a  public  hearing  or 
meeting  on  its  substantive  adequacy, 
and  invited  public  comment  on  its 
adequacy  (administrative  record  No. 
348.02).  Because  no  one  requested  a 
public  hearing  or  meeting,  none  was 
held.  The  pubUc  comment  period  ended 
on  June  27, 1994. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to  the 
provisions  of  LSMR  53123. B. 4. a, 
revegetation  success  standards  for  tree 
and  shrub  stocking  on  lands  with  a 
postmining  land  use  of  forestry.  OSM 
notified  Louisiana  of  the  concerns  by 
hetter  dated  July  11,  1994 
(administrative  record  No.  LA-348. 10). 

In  a  letter  dated  August  16, 1994. 
Louisiana  responded  that  (1)  it  would 
not,  at  this  time,  submit  revisions  in 
response  to  OSM's  July  11,  1994,  issue 
letter,  and  (2)  OSM  should  proceed  with 
the  publishing  of  the  final  rule  Federal 
Register  notice  (administrative  record 
No.  LA-348. 11). 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17,  finds,  with 
additional  requirements,  that  the 
proposed  program  amendment 
submitted  by  Louisiana  on  May  3, 1994, 
is  no  less  effective  than  the 
requirements  of  the  corresponding 
Federal  regulations.  Accordingly,  the 
Director  approves  the  proposed 
amendment. 

1.  LSMR  53123.B.4.a.  Standards  for 
Success  of  Revegetation  at  Final  Bond 
Release  on  Reclaimed  Lands  Developed 
for  Forestry. 

a.  Revegetation  success  standards  for 
tree  stocking  and  ground  cover. 
Louisiana  proposed  to  revise  LSMR 
53123. B. 4. a  to  require  that  prior  to  final 
bond  release  there  shall  be  450  well- 
distributed  free-to-grow  live  pine  trees 
per  acre  of  the  same  age  or  250  well- 
distributed  live  hardwood  trees  per  acre 
of  the  same  age,  and  that  countable 
stems  shall  be  a  minimum  of  3  years 
old.  At  proposed  LSMR  53123. B. 4. a. 
Louisiana  defined  "well-distributed"  to 
mean  uniform  stockings  levels  over  an 
entire  planting  site,  and  "free-to-grow" 
to  mean  pine  seedlings  or  saplings 
without  significant  hardwood 
competition,  competing  vegetation 
shades  the  pine's  crown  on  less  than  30 
percent  of  the  crown's  circumference, 
and  the  pines  are  judged  to  have  better 
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than  a  90  percent  chance  of  capturing  a 
place  in  the  crown  canopy. 

LSMR  53123. B.4. a.  which  OSM 
previously  approved  (October  28.  1992: 
57  PR  48726;  administrative  record  No. 
LA-350).  requires  that  vegetative 
ground  cover  shall  not  be  less  than  70 
percent  (administrative  record  Nos.  LA- 
321  and  LA-350).  Louisiana's  existing 
LSMR  53117. A. 4.  applicable  to 
revegetation  on  land  reclaimed  for  any 
land  use.  requires  that  a  vegetative  cover 
be  established  that  is  capable  of 
stabilizing  the  soil  surface  from  erosion. 
Therefore,  the  requirement  for  70 
percent  ground  cover  on  land  develop)ed 
for  forestry  is  a  minimum  standard  that 
must  be  increased  if  it  is  insufficient  to 
control  erosion. 

Louisiana  stated  at  proposed  LSMR 
53123. B.4.a  that  the  tree  stocking  and 
ground  cover  standards  were  developed 
after  consultation  with  and  approval  by 
the  Louisiana  Department  of  Agriculture 
and  Forestry .  Louisiana  submitted  to 
OSM  a  letter,  dated  December  27.  1993. 
from  the  Louisiana  Office  of  Forestry. 
Department  of  Agriculture  and  Forestry 
(administrative  record  No.  LA-348.01). 
In  it.  the  OfTice  of  Forestry  concurred 
with  the  technical  success  standards  for 
areas  developed  for  forestry  proposed  at 
LSMR  53123.B.4.a. 

The  Federal  regulations  at  30  CFR 
816.1 16(b)(3)(i)  and  817.116(b)(3)(j) 
require  that  minimum  stocking  and 
planting  arrangements  shall  be  specified 
by  the  regulatory  authority  on  the  basis 
of  local  and  regional  conditions  and 
after  consultation  with  and  approval  by 
the  State  agencies  responsible  for  the 
administration  of  forestry  and  wildlife 
programs.  Consultation  and  approval 
may  occur  on  either  a  programwide  or 
a  permit-sp)ecific  basis. 

Because  Louisiana  proposed,  at  LSMR 
53123. B.4.a.  to  specify  the  minimum 
stocking  and  planting  arrangements,  and 
submitted  approval  by  the  State  agency 
responsible  for  the  administration  of 
forestry.  Louisiana  has  proposed 
programwide  standards  for  all  reclaimed 
land  with  a  designated  postmining  land 
use  of  forestry. 

The  Director  finds  that  proposed 
LSMR  53123. B. 4  a  is  no  less  effective 
than  the  requirements  of  the  Federal 
regulations  at  30  CFR  816.1 16(b)(3)(i) 
and  B17.116(b)(3)(i).  and  approves  it. 

b.  Utility  of  trees  for  the  approved 
postmining  land  use  and  tree  health 
Louisiana  proposed  at  LSMR 
53123. B. 4. a  to  delete  the  requirements 
that  the  trees  that  will  be  used  in 
determining  the  success  of  stocking  and 
the  adequacy  of  the  plant  arrangement 
shall  (1)  have  utility  for  the  approved 
postmining  land  use  and  (2)  be  healthy. 


The  Federal  regulations  at  30  CFR 
816.116(b)(3)(ii)  and  817.116(b)(3)(ii) 
require  (in  part)  that  trees  and  shrubs 
that  will  be  used  in  determining  the 
success  of  stocking  and  the  adequacy  of 
the  plant  arrangement  shall  (1)  have 
utility  for  the  approved  postmining  land 
use  and  (2)  be  healthy. 

Because  Louisiana  has  deleted  the 
State  counterparts  to  the  Federal 
requirements,  the  Director  finds  that 
proposed  LSMR  53123. B. 4. a  is  less 
effective  than  the  requirements  of  the 
Federal  regulations  at  30  CFR 
816.116(b)(3)(ii)  and  817.116(b)(3)(ii). 
The  Director  requires  that  Louisiana 
revise  LSMR  53123. B.4.a  to  include 
these  requirements. 

c.  Length  of  time  trees  have  been 
established.  Louisiana  proposed  at 
LSMR  53123. B.4.a  to  delete  the 
requirement  that,  at  the  time  of  final 
bond  release,  at  least  80  percent  of  the 
trees  and  shrubs  shall  have  been  in 
place  for  60  percent  of  the  5-year 
responsibility  period.  Louisiana 
proposed  to  require  that  (1)  there  shall 
be  450  well-distributed  free-to-grow  live 
pine  trees  pter  acre  of  the  same  age  or 
250  well-distributed  live  hardwood 
trees  per  acre  of  the  same  age  and  (2) 
countable  stems  shall  be  a  minimum  of 
3  years  old. 

The  Federal  regulations  at  30  CFR 
816.1 16(b0(3)(ii)  and  817.116(b)(3)(ii) 
require  in  part  that,  at  the  time  of  bond 
release,  at  least  80  percent  of  the  trees 
and  shrubs  used  to  determine  such 
success  shall  have  been  in  place  for  60 
percent  of  the  applicable  minimum 
period  of  responsibility  ("80/60 
requirement"). 

OSM  interprets  proposed  LSMR 
53123. B. 4. a  to  require  that  100  percent 
(i.e..  all  countable  stems)  of  the  trees 
must  be  in  place  for  a  minimum  of  60 
percent  of  the  responsibility  period  (i.e.. 
3  of  the  5-year  minimum  period  of 
responsibiUty).  Under  this 
interpretation,  proposed  LSMR 
53123.B.4.a  is  no  less  effective  than  the 
"80/60  requirement"  in  the  Federal 
regulations  at  30  CFR  816.1 16{b)(3)(ii) 
and  817.116(b)(3)(ii).  However,  before 
OSM  can  make  this  determination, 
Louisiana  must  clarify  that  this  is  its 
intent.  Therefore,  the  Director  requires 
that  Louisiana  either  (1)  clarify,  by 
policy  statement,  that  proposed  LSMR 
53123. B. 4. a  requires  that  100  percent 
(i.e..  all  countable  stems)  of  the  trees 
must  be  in  place  for  a  minimum  of  60 
percent  of  the  responsibiUty  period  (i.e.. 
3  of  the  5-year  minimum  period  of 
responsibility),  or  (2)  revise  proposed 
LSMR  53123.B.4  a  to  add  the 
requirement  that  at  least  80  percent  of 
the  trees  and  shrubs  used  to  determine 
success  of  revegetation  shall  have  been 


in  place  for  60  percent  of  the  applicable 
minimum  period  of  responsibility. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  oral  and  written  comments 
on  the  proposed  amendment  that  were 
received  by  OSM.  and  OSM's  responses 
to  them. 

1.  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment,  but  none  were 
received. 

2.  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Louisiana  program 
(administrative  record  No.  LA-348.03). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  June  10.  1994.  that  the 
proposed  revisions  were  satisfactory 
(administrative  record  No.  La-348.04). 

The  U.S.  Bureau  of  Mines  responded 
on  June  14.  1994.  that  it  had  no 
comments  (administrative  record  No. 
LA-348.05). 

The  U.S.  Forest  Service  responded  on 
June  15.  1994.  that,  after  consulting  the 
forest  administrators  in  Louisiana,  it 
had  no  comments  (administrative  record 
No.  LA-348.06). 

The  U.S.  Soil  Conservation  Service 
(SCS)  responded  on  June  20.  1994.  that 
(1)  it  concurred  with  the  number  of  trees 
required  for  successful  revegetation  of 
mined  forest  land.  (2)  it  recommended 
a  ground  cover  of  at  least  75  percent  to 
prevent  unacceptable  levels  of  soil 
erosion,  and  (3)  all  gullies  should  be 
repaired  and  revegetated  prior  to  final 
bond  release  (administrative  record  No. 
348.08). 

With  respect  to  the  SCS  comment 
concurring  with  the  number  of  trees 
required  to  demonstrate  revegetation 
success,  as  discussed  in  finding  No.  l.a, 
the  Director  is  approving  the  standard 
for  the  tree  stocking  rate  proposed  by 
Louisiana  at  LSMR  53123. B. 4. a. 

With  respect  to  the  SCS  comment 
concerning  a  recommended  ground 
cover  of  75  percent,  as  discussed  in 
finding  No.  la.  Louisiana's  requirement 
at  LSMR  53123. B.4.a  for  70  percent 
ground  cover  was  previously  approved 
by  OSM  and  is  a  minimum  standard. 
The  Federal  regulations  of  30  CFR 
816.1 16(bM3)(iii)  and  817.116{b)(3)(iii) 
require,  for  areas  to  be  developed  for 
forestry,  that  vegetative  ground  cover 
shall  not  be  less  than  that  required  to 
achieve  the  approved  postmining  land 
use.  Louisiana,  at  LSMR  531 117. A. 4 
(which  is  applicable  to  revegetation  on 


land  reclaimed  for  any  land  use). 

requires  that  a  vegetative  cover  be 
established  that  is  capable  for  stabilizing 
the  soil  surface  from  erosion. 

LSMR  5311 7. A.4  is  substantively 
identical  to  the  reqtiirements  of  the 
Federal  regulations  at  30  CFR 
816.111(a)(4)  and  817.111(a)(4).  In 
addition.  Louisiana  requires  at  LSMR 
53121.A  that  suitable  mulch  and  other 
soil  stabilizing  practices  shall  be  used 
on  all  regraded  and  topsoiled  areas  to 
control  erosion,  promote  germination  of 
seeds,  or  increase  the  moisture  content 
of  the  soil.  LSMR53121.Aisnoless 
effective  than  the  requirements  of  the 
Federal  regulations  at  30  CFR  816.114 
and  817.114.  Louisiana's  standard  for 
ground  cover  at  LSMR  53123. B. 4. a.  in 
conjunction  with  the  requirements  at 
LSMR  53117.A.4  and  53121.A.  is 
consistent  with  and  no  less  effective  in 
meeting  SMCRA's  requirements  than 
the  Federal  regulations  at  30  CFR 
816.116(b)(3){iii)  and  817.116(b)(3)(iii). 
Therefore,  the  Director  is  not  requiring 
tnat  Louisiana  revise  the  standard  for 
ground  cover  on  areas  to  be  developed 
for  forestr>'  at  LSMR  53123. B.4.a  in 
response  to  this  comment. 

With  respect  to  the  SCS  comment  that 
gullies  should  be  repaired  and 
revegetated  prior  to  final  bond  release. 
Louisiana's  program  at  LSMR  53115 
requires  that  (1)  when  rills  and  gulHes 
deeper  than  9  inches  fonn  in  areas  that 
have  been  regarded  and  topsoiled.  the 
rills  and  gullies  shall  be  filled,  graded, 
or  otherwise  stabilized  and  the  area 
reseeded  or  replanted  according  to  the 
requirements  of  LSMR  53117  through 
53123,  and  (2)  rills  or  gullies  of  lesser 
size  be  stabilized  and  the  area  reseeded 
or  replanted  if  the  rills  or  gullies  are 
disruptive  to  the  approved  postmining 
land  use  or  may  result  in  additional 
erosion  and  sedimentation.  Therefore, 
because  Louisiana's  approved  program 
addresses  the  repair  and  revegetation  of 
gullies,  the  Director  is  not  requiring  that 
Louisiana  revise  LSMR  53123. B.4.a  in 
response  to  this  comment. 

The  U.S.  Fish  and  Wildlife  Service 
responded  on  June  21.  1994.  that  it  had 
no  objection  to  the  proposed 
amendment  (administrative  record  No. 
348.07). 

3.  Environmental  Protection  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  resf)ect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq). 


None  of  the  revisions  that  Louisiana 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore.  OSM  did  not  request  EPA's 
concurrence. 

Pursuant  to  732.17(h)(ll)(i),  OSM 
solicited  comments  on  the  proposed 
amendment  from  EPA  (administrative 
record  No.  LA-348.03).  It  responded  on 
July  8,  1994,  that  it  had  no  comments 
(administrative  record  No.  LA-348.09). 

4.  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
is  required  to  solicit  the  written 
comments  of  SHPO  and  ACHP  with 
respect  to  those  provisions  of  the 
proposed  program  amendment  that 
relate  to  historic  properties. 

None  of  the  revisions  that  Louisiana 
proposed  to  make  in  its  amendment 
pertain  to  historic  properties.  Therefore, 
OSM  did  not  request  SHPO  and  ACHP 
comments. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  with  additional 
requirements  Louisiana's  proposed 
amendment  as  submitted  on  May  3, 
1994. 

With  the  requirement  that  Louisiana 
further  revise  its  rules,  the  Director 
approves,  as  discussed  in  finding  Nos. 
l.a  through  l.c,  LSMR  53123. B.4.a, 
concerning  standards  of  success  for 
revegetation  on  lands  developed  for 
forestry. 

In  accordance  with  30  CFR 
732.17(f)(1),  the  Director  is  also  taking 
this  opportimity  to  clarify  in  the 
required  amendment  section  at  30  CFR 
918.16  that,  within  60  days  of  the 
publication  of  this  final  rule,  Louisiana 
must  either  submit  a  proposed  written 
amendment,  or  a  description  of  an 
amendment  to  be  proposed  that  meets 
the  requirements  of  SMCRA  and  30  CFR 
Chapter  VII  and  a  timetable  for 
enactment  that  is  consistent  with 
Louisiana's  established  administrative 
or  legislative  procedures. 

The  Federal  regulations  at  30  CFR 
Part  918,  codifying  decisions  concerning 
the  Louisiana  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  exjjedite  the  State 
program  amendment  process  and  to 
encourage  States  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 


VI.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 
This  rule  does  not  contain 

information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperv\'ork  Reduction  Act  (44  U.S.C. 
2b07  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
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tixisting  requifuiiK.'iit.s  ^jrcviuuily 
promulgated  by  OSM  will  t>e 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CH?  Part  918 

Intergovemmentnl  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  September  14. 1994. 
Ra<ssell  F.  Price. 

Acting  Assistant  Diiritor,  UW/ern  Support 
Center 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  918— LOUISIANA 

1.  The  authority  citation  for  Part  918 
continues  to  read  as  follows: 

Authority:  30  U  S  C.  1201  et  seq. 

2.  Section  918.15  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (d)  to  read  as  follows: 

§  91 8. 1 5     Approval  of  amendments  to  the 
Louisiana  regulatory  program. 

(d)  Revisions  to  LSMR  53123  B.4  a. 
revegetation  success  standards  for 
forestry,  as  submitted  to  OSM  on  May 
3.  1994,  are  approved  effective 
September  20.  1994. 

3.  Set:tion  918.16  is  revised  to  read  as 
follows: 

§918.16    Required  program  amendments. 

Pursuant  to  30  CFR  732.17(f)(1). 
Louisiana  is  required  to  submit  to  OSM 
by  the  specified  date  the  following 
written,  proposed  program  amendment, 
or  a  des<-ription  of  an  amendment  to  be 
proposed  that  meets  the  requirements  of 
SMCRA  and  30  CFR  Chapter  VII  and  a 
timetable  for  enactment  that  is 
consistent  with  Louisiana's  established 
administrative  or  legislative  procedunjs. 

(a)  By  November  21.  1994,  Louisiana 
shall  revise  LSMR  53 123. 8  4. a  or 
other\vise  modify  its  program,  to  require 
that  trees  and  shrubs  that  will  be  used 
in  determining  the  success  of  stocking 
and  the  adequacy  of  the  plant 
arrangement  shall  (1)  have  utility  for  the 
approved  postmining  land  use  and  (2) 
be  healthy. 

(b)  By  November  21,  1994.  Louisiana 
shall  revi.se  LSMR  53123.B.4.a  or 
otherwise  modify  its  program,  to  either 
(1)  clarify,  by  policy  statement,  that 
proposed  LSMR  53 123. B.4. a  requires 
that  100  percent  (i.e.,  all  countable 


.sienisj  01  uif  trees  must  in;  m  \)i,u  »■  tur 
a  minimum  of  60  percent  of  the 
responsibility  period,  or  (2)  add  the 
requirement  that  at  least  80  percent  of 
the  trees  and  shrubs  used  to  determine 
success  of  revegetation  shall  have  been 
in  place  for  60  percent  of  the  applicable 
minimum  period  of  responsibility. 
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ENVIR0h4MENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  45-3-6506;  FRL-5066-7) 

Approval  and  Promulgation  of 
Implementation  Plans  California  Slate 
Implementation  Plan  Revision  Santa 
Barbara  County  Air  Pollution  Control 
District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  a  revision  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  January  12. 
1994.  The  revision  concerns  a  rule  from 
the  Santa  Barbara  County  Air  Pollution 
Control  District  (SBCAPCD).  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  volatile 
organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Ai:1,  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rule 
controls  VOC  emissions  from  oil 
refinery  leaks.  Thus.  EPA  is  finalizing 
the  approval  of  this  revision  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals,  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
EFFECTIVE  DATE:  This  final  rule  is 
effe(  live  on  October  20.  1994. 

ADDRESSES:  Copies  of  the  rule  revision 
and  EPAs  evaluation  report  for  the  rule 
are  available  for  public  inspection  at 
EPA's  Region  IX  office  during  normal 
business  hours. 

Copies  of  the  submitted  rule  revision 
are  available  for  inspection  at  the 
following  locations: 

Rulemaking  Section  (A-5-3).  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 


Environmental  Protection  Agency.  Air 
Docket  6102,  401  "M"  Street.  SW..' 
Washington,  DC  20460. 

Santa  Barbara  County  Air  Pollution 
Control  District.  26  Castilian  Drive  B- 
23.  GoIeta,CA  93117. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard,  Rulemaking  Section 
{A-5-3),  Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1197. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  12,  1994  in  59  FR  1698, 
EPA  proposed  to  approve  the  following 
rule  into  the  California  SIP:  SBCAPCD  s 
Rule  331,  Fugitive  Emissions  Inspection 
and  Maintenance.  Rule  331  was  adopted 
by  SBCAPCD  on  December  10,  1991. 
This  rule  was  submitted  by  the 
California  Air  Resources  Board  (CARB) 
to  EPA  on  June  19,  1992.  This  rule  was 
submitted  in  response  to  EPA's  1988 
SIP-Call  and  the  CAA  section 
182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
of  the  above  rule  and  nonattainment 
area  is  provided  in  the  NPRM  cited 
above. 

EPA  has  evaluated  the  above  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  reauirements  as 
expressed  in  the  various  EPA  policy 
guidance  documents  referenced  in  the 
NPRM  cited  above.  EPA  has  found  that 
the  rule  meets  the  applicable  EPA 
requirements.  A  detailed  discussion  of 
the  rule  provisions  and  evaluations  has 
been  provided  in  59  FR  1698  and  in  the 
technical  support  document  (TSD) 
available  at  EPA's  Region  IX  office  (TSD 
dated  June  7.  1993). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  59  FR  1698.  No  formal 
comments  were  received. 

EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rule  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
1 10(a)  and  part  D  of  the  CAA.  This 
approval  action  will  incorporate  this 
rule  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  this 
rule  is  to  regulate  emissions  of  VOCs  in 


accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro; 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6,  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
222)  from  the  requirements  of  Section  3 
of  Executive  Order  12291  for  2  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  section  307(b)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  21,  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  not  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
Slate  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1,  1982. 


*    •    * 


Dated;  August  29.  1994. 
John  Wise, 
Acting  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— Califomia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)  (188){i)(A)(2)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

*  •         »         •         • 

(c)  *   •    • 
(188)  *    •    • 

(•)• 
(A) 

(2)  Rule  331,  adopted  on  December 
10,  1991. 

*  »        *        *        » 

(FR  Doc.  94-23158  Filed  9-19-94;  8:45  am] 

BILUNG  CODE  aS60-60-F 


40  CFR  Part  63 
(AD-FRL-5073-9] 

National  Emission  Standartjs  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Correcting  amendments. 

SUMMARY:  This  action  corrects  errors 
and  clarifies  regulatory  text  of  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Source 
Categories:  Organic  Hazardous  Air 
Pollutants  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry  and 
Other  Processes  Subject  to  the 
Negotiated  Regulation  for  Equipment 
Leaks,"  which  was  issued  as  a  final  rule 
on  April  22,  1994  and  June  6. 1994.  This 
rule  is  commonly  known  as  the 
Hazardous  Organic  NESHAP  or  the 
HON. 

EFFECTIVE  DATE:  September  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Janet  S.  Meyer,  Standards  Development 
Branch.  Emission  Standards  Ehvision 
(MD-13),  U.S.  Environmental  Protection 
Agency.  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5254. 


SUPPLEMENTARY  INFORMATION:  On  April 
22,  1994  (59  FR  19402),  and  June  6, 
1994  (59  FR  29196).  the  Environmental 
Protection  Agency  (EPA)  promulgated 
in  the  Federal  Register  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAP)  for  the  synthetic 
organic  chemical  manufacturing 
industry,  and  for  several  other  processes 
subject  to  the  equipment  leaks  portion 
of  the  rule.  These  regulations  were 
promulgated  as  subparts  F,  G.  H,  and  I 
in  40  CFR  part  63,  and  are  commonly 
referred  to  as  the  hazardous  organic 
NESHAP,  or  the  HON.  This  document 
contains  corrections  to  typographical 
and  cross-referencing  errors  in  subparts 
F,  H,  and  I  of  the  final  regulations.  A 
few  editorial  corrections  are  also  being 
made  to  clarify  the  intent  of  certain 
provisions  in  these  subparts. 

Paragraph  (e)  of  §  63.103  of  subpart  F 
is  being  revised  to  clarify  that  the  source 
owner  or  operator  is  required  to  only 
dociunent  the  basis  for  the 
determination  that  the  provisions  of  the 
HON  do  not  apply,  and  not  to  keep 
ongoing  records.  Tables  1  and  2  of 
subpart  F  are  revised  to  correct 
typographical  errors  in  speUing  of 
several  chemical  names  or  the  chemical 
abstracts  services  (CAS)  numbers. 
Thiocarbanilide  is  being  removed  bora 
table  1  of  subpart  F  because  this 
chemical  is  listed  elsewhere  in  table  1 
as  diphenyl  thiourea. 

A  few  editorial  changes  are  being 
made  to  several  sections  in  subpart  H  to 
clarify  the  intent  of  the  provisions. 
Section  63.163(f)  is  being  revised  to 
remove  a  requirement  to  inspect  sealless 
pumps  for  indications  of  liquids 
dripping  from  the  pump  seal.  Since  this 
inspection  will  not  serve  the  purpose  of 
detecting  failures  of  these  pumps,  the 
requirement  to  perform  these 
inspections  is  being  removed.  The 
provisions  of  §63. 180(b)(2)  are  being 
clarified  by  adding  a  sentence 
explaining  that  inert  gases  are  not  to  be 
considered  in  evaluation  of  instrument 
response  factor. 

A  number  of  corrections  are  being 
made  to  subpart  I  to  improve 
consistency  in  terminology  and  to 
clarify  the  provisions.  This  document 
corrects  subpart  I  to  use  the  term 
"pharmaceutical  production  process"  in 
§  63.190(b)(5)  and  in  the  definitions 
section.  The  definition  of 
"pharmaceutical  production  process"  is 
being  clarified  to  reflect  the  intent  of  the 
regulatory  negotiation  committee. 
Editorial  corrections  are  being  made  to 
§  63.190(e)  and  §  63.192(e)  to  correct  a 
drafting  error  in  usage  of  the  term 
"source."  Several  errors  in  cross 
referencing  subpart  A  of  part  63  and 
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other  cross  reJerencm^  errors  are  btjin>{ 
corrected. 

List  of  Subjects  in  40  CFR  Part  b3 

Environmental  prote<;tion.  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
Recordkeeping  requirements. 

Dated:  Seplemb»!C  12.  1994 
Mary  D.  Nichols. 

A-^sistant  Adiuini'itmtnrfnr  Air  and 
Hn  dial  ion 

For  the  r»«asons  set  out  m  the 
preamble,  title  40.  chapter  I,  pari  6.1, 
subparts  F.  H.  and  I  of  the  Code  of 
Fotleral  Regulations  are  corre<:ted  as 
follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authoritv:  Sections  101.  112.  114.  116.  an<i 
301  of  the  dean  Air  Act  (42  I!  S  C.  7401.  #«f 
xi-q  .  as  am.!n<lp<l  bv  Pub  L   101-S49.  104 
St.it  219»l) 

Subpart  F— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 

2.  Section  63.103  is  aniende<l  by 
revising  the  first  sentence  of  paragraph 
(«)  to  read  as  follows 

§63.103    Qer>eral  compliance,  reporting, 
and  recordkeeping  provisions. 

•  •         •  •  * 

(e)  The  basis  for  the  determination 
that  a  chemii;al  manufacturing  unit  does 
not  use  as  a  reactant  or  manufacture  as 
a  product  any  organic  hazardous  air 
pollutant  shall  be  documented   *  *  * 

*  •         •         *         • 

Table  1  of  Subpart  F — I  Amended  I 

3.  Table  1  of  subpart  F  is  amended  bv 
removing  the  entry  for  thio<:arbanilide 
and  its  as.sociated  CA.S  number  and 
group  number,  and  by  removing  the 
terms  "Butyrolacetone," 
"Dimelhvlaniline  {N,N)"  and 
"Dodecandedioic  acid",  in  the  first 
column,  and  inserting  the  terms 
"Butyrolactone."  "Dimethylaniline 
(N.N)"  and  "  ■Dode<;anedioic  a(  id"  in 
their  place.  respe<;tively. 

Table  2  of  Subpart  F— jArnendedl 

4.  Table  2  of  subpart  F  is  amended  by 
revising  the  CAS  number  of  hexane  to 
read  "110543. " 

Subpart  H— National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Equipment  Leaks 

I     5.  Section  63.160  is  amended  by 
revising  paragraph  la)  to  read  as  follows: 

k 


§63.160     Applicability  and  designation  of 
source. 

(a)  The  provisions  of  this  subpart 
apply  to  pumps,  compressors,  agitators, 
pressure  relief  devices,  sampling 
< :onne<:fion  systems,  open-ended  valves 
or  lines,  valves,  connectors,  surge 
control  vessels,  bottoms  receivers, 
instrumentation  systems,  and  control 
devices  or  systems  required  by  this 
subpart  that  are  intended  to  operate  in 
organic  hazardous  air  pollutant  service 
,100  hours  or  more  during  the  calendar 
\uar  within  a  soun:e  subjei  t  to  the 
provisions  of  a  specific  subpart  in  40 
CFR  part  63  that  references  this  subpart. 

•  *         *         *         • 

6.  Section  63.161  is  amended  by 
revising  the  definitions  of  "closed-vent 
system  ■  and  "hard-piping"  to  read  as 
follows: 

§63.161     Definitions. 

•  •         •         •         • 

Closed-vent  system  means  a  s\slem 
that  is  not  open  to  the  atmosphere  and 
that  is  composed  of  hard-piping. 
du«  twork.  connections  and,  if 
mnessary,  flow-inducing  devices  that 
transport  gas  or  vapor  from  a  pie«;e  or 
pieces  of  equipment  to  a  control  device 
or  back  into  a  process. 

•  •        tt         • 

Hard  piping  means  pipe  or  tubing  that 
is  manufactured  and  properly  installed 
using  good  engineering  (udgemenl  and 
standards,  such  as  ANSI  B31-3. 

•  *         •         *         • 

7.  Section  63.162  is  amended  by 
revising  paragraphs  (b)(1)  and  (0(3)  to 
read  as  follows: 

§63.162    Standards:  General. 

•  *  ■  •  • 

(b)(1)  An  owner  or  operator  may 
request  a  determination  of  alternative 
means  of  emission  limitation  to  the 
requirements  of  §§63.163  through 
(.3  170.  and  §§63.172  through  63.174  of 
this  subpart  as  provided  in  §fi:<  177 

•  «         •         •         • 

(0  *  •  * 

(3)  The  identification  on  equipment, 
except  on  a  valve  or  conne«:tor.  may  be 
removed  after  it  has  been  repaired.  The 
identification  on  a  valve  or  connector 
may  be  removed  after  it  has  been 
monitored  as  specified  in  §63  16H(0(3). 
§63.174(e).  or  §63.175(e)|7)(i)(D).  and 
no  leak  has  been  detet.ted  during  the 
followup  monitoring. 

8.  Set;tion  63.163  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  63.163    Standards:  Pumps  in  light  liquid 
service. 

•  •         *         *         • 

(0  Any  pump  that  is  designed  with  no 
externally  actuated  shaft  penetrating  the 


pump  housing  is  exempt  Iroin  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section. 

*  •        *        «        • 

9.  Section  63.164  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§63.164    Standards:  Compressors. 

*  •         •         •  • 

(c)  The  barrier  fluid  shall  not  be  in 
light  liquid  service. 

*  •         *         •         * 

10.  Section  63.165  is  amended  by 
redesignating  paragraphs  (d)  and  (e)  as 
paragraphs  (d)(1)  and  (d)(2). 
respec:tively.  and  revising  them  to  read 
as  follows: 

§63.165    Standards:  Pressure  relief 
devices  m  gas/vapor  service 

***** 

(d)(1)  Any  pressure  relief  device  that 
is  equipped  with  a  rupture  disk 
upstream  of  the  pressure  relief  device  is 
exempt  from  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
provided  the  owner  or  operator 
complies  with  the  requirements  in 
paragraph  (d)(2)  of  this  section. 

(2)  After  each  pressure  release,  a 
rupture  disk  shall  be  installed  upstream 
of  the  pressure  relief  device  as  soon  as 
practicable,  but  no  later  than  5  calendar 
days  after  each  pressure  release,  except 
as  provided  in  §63.171  of  this  subpart 

11.  Set:tion  63.168  is  amended  by 
revising  paragraph  (e)(1)  and  by  revising 
paragraph  (h)(2)  to  read  as  follows: 

§63.168     Standards:  Valves  in  gas/vapor 
service  and  in  light  liquid  service. 

•  •  •  •  • 

(e)(1)  Pen;ent  leaking  valves  at  a 
process  unit  shall  be  determined  by  Ihe 
following  equation: 

%VL=(VL/(VT+Vr))>100 

where: 

%VL=Percent  leaking  valves. 

Vi  =Number  of  valves  found  leaking 
excluding  nonrepairables  as 
provided  in  paragraph  (e)(3)(i)  of 
this  section. 

VT=Total  valves  monitored,  in  a 

monitoring  period  excluding  valves 
monitored  as  required  by  (f)(3)  of 
this  section. 

V<  =Optional  credit  for  removed 

valves=0.67  >  net  number  (i.e.,  total 
removed  -  total  added)  of  valves  in 
organic  HAP  service  removed  from 
process  unit  after  the  dale  set  forth 
in  §63.100(k)  of  subpart  F  for 
existing  process  units,  and  after  the 
date  of  initial  start-up  for  new 
sources.  If  credits  are  not  taken, 
then  Vt  =0. 

•  •  *  *  • 

(h)'   *   * 


(2)  The  owner  or  operator  of  the  valve 
has  a  written  plan  that  requires 
monitoring  of  the  valve  as  fi^quently  as 
practicable  during  safe-to-monitor 
times,  but  not  more  frequently  than  the 
periodic  monitoring  schedule  otherwise 
applicable. 

•         •        *        *        » 

12.  Section  63.169  is  amended  by 
revising  paragraphs  (a),  (c)(3),  and  (d)  to 
read  as  follows: 

§63.169    Standards:  Pumps,  valves, 
connectors,  and  agitators  in  heavy  liquid 
service;  Instrumentation  systems;  and 
pressure  relief  devices  in  liquid  service. 

(a)  Pumps,  valves,  connectors,  and 
agitators  in  heavy  liquid  service, 
pressure  relief  devices  in  light  liquid  or 
heavy  liquid  service,  and 
instrumentation  systems  shall  be 
monitored  within  5  calendar  days  by  the 
method  specified  in  §63.180(b)  of  this 
subpart  if  evidence  of  a  potential  leak  is 
found  by  visual,  audible,  olfactory,  or 
any  other  detection  mpthod.  If  a 
potential  leak  is  repaired  as  required  in 
paragraphs  (c)  and  (d)  of  this  section,  it 
is  not  necessary  to  monitor  the  system 
for  leaks  by  the  method  specified  in 
§  63.180(b)  of  this  subpart. 
***** 

(c)*   •   • 

(3)  For  equipment  identified  in 
paragraph  (a)  of  this  section  that  is  not 
monitored  by  the  method  specified  in 
§  63.180(b)  of  this  subpart,  repaired 
shall  mean  that  the  visual,  audible, 
olfactory,  or  other  indications  of  a  leak 
have  been  eliminated;  that  no  bubbles 
are  observed  at  potential  leak  sites 
during  a  leak  check  using  soap  solution; 
or  that  the  system  will  hold  a  test 
pressure. 

(d)  First  attempts  at  repair  include, 
but  are  not  limited  to,  the  practices 
described  under  §§  63.163(c)(2)  and 
63.168(g)  of  this  subpart,  for  pumps  and 
valves,  respectively- 

13.  Section  63.171  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  63.171    Standards:  Delay  of  repair. 

•         •         •         •         * 

(e)  Delay  of  repair  beyond  a  process 
unit  shutdown  will  be  allowed  for  a 
valve  if  valve  assembly  replacement  is 
necessary  during  the  process  unit 
shutdown,  valve  assembly  supplies 
have  been  depleted,  and  valve  assembly 
supplies  had  been  sufficiently  stocked 
before  the  supplies  were  depleted.  Delay 
of  repair  beyond  the  second  process  unit 
shutdown  will  not  be  allowed  unless 
the  third  process  unit  shutdown  occurs 
sooner  than  6  months  after  the  first 
process  unit  shutdown. 


14.  Section  63.172  is  amended  by 
revising  paragraphs  (b)  and  (k)(2)  to  read 
as  follows:    ^ 

§63.172    Standards:  Closed-vent  systems 
and  control  devices. 

•         *         •         •         « 

(b)  Vapor  recovery  systems  (e.g.. 
condensers  and  adsorbers)  shall  be 
designed  and  operated  to  recover  the 
organic  HAP  emissions  or  VOC 
emissions  vented  to  them  with  an 
efficiency  of  95  percent  or  greater. 
***** 

(k)  *  *  * 

(2)  The  owner  or  operator  has  a 
written  plan  that  requires  inspection  of 
the  equipment  as  frequently  as 
practicable  during  safe-to- inspect  times, 
but  not  more  frequently  than  annually 
»        »        *        *        » 

15.  Section  63.174  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2), 
(b)(3)(i);  the  first  sentence  of  (b)(3)(ii); 
paragraph  (f)(2);  and  the  first  sentence  of 
paragraph  (h)(1)  introductory  text  to 
read  as  follows: 

§63.174    Standards:  Connectors  In  gas/ 
vapor  service  and  In  light  liquid  service. 

***** 

(b)*   *   • 

(1)  For  each  group  of  existing  process 
units  within  an  existing  source,  by  no 
later  than  12  months  after  the 
compliance  date,  the  owner  or  operator 
shall  monitor  all  connectors,  except  as 
provided  in  paragraphs  (f)  through  (h)  of 
this  section.  » 

(2)  For  new  sources,  within  the  first 
12  months  after  initial  start-up  or  by  no 
later  than  12  months  after  the  date  of 
promulgation  of  a  specific  subpart  that 
references  this  subpart,  whichever  is 
later,  the  owmer  or  operator  shall 
monitor  all  connectors,  except  as 
provided  in  paragraphs  (f)  through  (h)  of 
this  section. 

(3)  *   *   * 

(i)  Once  per  year  (i.e..  12-month 
period),  if  the  percent  leaking 
connectors  in  the  process  unit  was  0.5 
percent  or  greater  during  the  last 
required  annual  or  biennial  monitoring 
period. 

(ii)  Once  every  2  years,  if  the  percent 
leaking  connectors  was  less  than  0.5 
percent  during  the  last  required 
monitoring  period.  *   *   * 
***** 

(fl*   *   * 

(2)  The  owner  or  operator  has  a 
written  plan  that  requires  monitoring  of 
the  connector  as  frequently  as 
practicable  during  safe  to  monitor 
periods,  but  not  more  frequently  than 
the  periodic  schedule  otherwise 
applicable. 


(h)(1)  Any  cormector  that  is 
inaccessible  or  is  glass  or  glass-lined,  is 
exempt  from  the  monitoring 
requirements  of  paragraphs  (a)  and  (c)  of 
this  section  and  from  the  recordkeeping 
and  reporting  requirements  of  §  63.181 
and  §63.182  of  this  subpart.  *   *  * 
***** 

16.  Section  63.180  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (b)(2)  and  by  revising 
paragraph  (c)  introductor\-  text  to  read 
as  follows: 

§  63.180    Test  methods  and  procedures. 

***** 

■(b)-   *   * 
(2)  •   *   *.  For  process  streams  that 
contain  nitrogen,  water,  air,  or  other 
inerts  which  are  not  organic  HAP's  or 
VOC's,  the  average  stream  response 
factor  may  be  calculated  on  an  inert-free 
basis.  The  response  factor  may  be 
determined  at  any  concentration  for 
which  monitoring  for  leaks  will  be 
conducted. 
***** 

(c)  When  equipment  is  monitored  for 
compliance  as  required  in  §§  63.164(i), 
63.165(a),  and  63.172(f)  of  this  subpart 
or  when  equipment  subject  to  a  leak 
definition  of  500  ppm  is  monitored  for 
leaks,  the  monitoring  shall  comply  with 
the  following  requirements: 
***** 

17.  Section  63.181  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (b)(l)(i)  and  by  revising 
paragraph  (d)(5)(i)  to  read  as  follows: 

§63.181     Recordkeeping  requirements. 

***** 

(b)  *   *   * 

(l)(i)  *   *   '.With  respect  to 
connectors,  the  list  shall  be  complete  no 
later  than  the  completion  of  the  initial 
survey  required  by  §63.174  (b)(1)  or 
(b)(2)  of  this  subpart." 

*  •  •  *  * 

(d)*    *   • 

(5)*   *   * 

(i)  The  owner  or  operator  may 
develop  a  wTitten  procedure  that 
identifies  the  conditions  that  jusiifv-  a 
delay  of  repair.  The  written  procedures 
may  be  included  as  part  of  the  startup/ 
shutdown/malfunction  plan,  required 
by  §  63.6(e)(3),  for  the  source  or  may  be 
part  of  a  separate  document  that  is 
maintained  at  the  plant  site.  In  such 
cases,  reasons  for  delay  of  repair  may  be 
documented  by  citing  the  relevant 
sections  of  the  wTitten  procedure. 
***** 

18.  Section  63.182  is  amended  by 
revising  paragraphs  (a)(6)(ii),  (c) 
introductory  text,  and  {c)(4)  to  read  as 
follows: 


48178    Federal  Reeister  /  Vol.  59,  No.   181  /  Tuesday.  September  20.  1994  /  Rules  and  Regulations 


Federnl  Register  /  Vol.  59,  No.  181  /  Tuesday,  September  20,  1994  /  Rules  and  Regulations    48179 


4HI78    Federal  K.m;jsi.t  /  Vol    59,  No.  181  /  Tuesday.  September  20.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  181  /  Tuesday.  September  20.  1994  /  Rules  and  Regulations    48179 


(63.182     Reporting  I wji.u,*' -I  's 

(h)*    •    • 

(6)*    •    ' 

(ii)  A  request  for  an  extension  of 
compliance  must  include  the  data 
described  in  §63.6(i)(6)(i)  of  subpart  A 
of  this  part. 
«        •        •         «        • 

(r)  Each  owner  or  operator  of  a  source 
subject  to  this  subpart  shall  submit  a 
NotiHcation  of  Compliance  Status 
within  90  days  after  the  compliance 
dates  specified  in  the  subpart  in  40  CFR 
part  63  that  referent  ns  this  subpart, 
except  as  provided  in  paragraph  (c)(4)  of 
this  section. 
«         •        *         •         • 

(4)  For  existing  sources  subject  to 
subpart  F  of  this  part,  the  Notification 
of  Compliance  Status  shall  be  submitted 
for  the  group  of  process  units  with  the 
earliest  complian(.e  date  specified  in 
S  63.100(k)  of  subpart  F  of  this  part,  by 
no  later  than  90  days  after  the 
compliance  date  for  that  group.  The 
Notification  of  Compliance  Status  for 
each  subsequent  group  shall  be 
submittetl  as  part  of  the  first  periotiic 
report  that  is  due  not  less  than  90  days 
af^er  the  compliance  date  for  that  group. 


Subpart  I — National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation 
for  Equipment  Lealis 

19.  Section  63.190  is  amended  by 
revising  paragraphs  (b)(5),  (c),  and  (e) 
introductory  text;  and  by  removing  and 
reserving  paragraph  (b)(6](i)  to  read  as 
follows: 

9  63.190    AppllcabUlty  and  designation  of 
source. 

•  •         •         •         • 

lb)*    •   • 

(5)  Pharmaceutical  production 
processes  using  carbon  tetrachloride  or 
methylene  chloride  (carbon 
tetrachloride  and  methylene  chloride 
emissi'in.s  only). 

(6)*    •   * 

(i)  Reserved. 

•  •         *         •        • 

(c)  The  owner  or  operator  ol  a  process 
listed  in  paragraph  (b)  of  this  section 
that  does  not  have  the  designated 
organic  hazardous  air  pollutants  present 
in  the  process  shall  comply  only  with 
the  requirements  of  §63.192(k)  of  this 
subpart.  To  comply  with  this  subpart, 
such  processes  shall  not  be  required  to 
comply  with  the  provisions  of  subpart  A 
of  this  part. 

•  •        •         •        • 

(e)  The  ou-ner  or  operator  of  a  proc^»s 
subject  to  this  subpart  is  requir<>d  to 


t-umply  with  the  provisions  ol  subpart  H 
of  this  part  on  or  before  the  dates 
specified  in  paragraphs  (e)(1)  or  (e)(2)  of 
this  section,  unless  the  owner  or 
operator  eliminates  the  use  or 
production  of  all  HAP's  that  cause  the 
process  to  be  subject  to  this  rule  no  later 
than  18  months  after  April  22,  1994 

•  •        •        •         * 

20.  Section  63.191  is  amended  by 
revising  paragraph  (a)  and  by  revising 
the  definition  of  "Pharmaceutical 
production"  in  paragraph  (b)  to  read  as 
follows: 

§63.191    DefinWons. 

(a)  The  following  terms  as  used  in 
subparts  I  and  H  of  this  part  shall  have 
the  meaning  given  them  in  subpart  A  of 
this  part:  An,  Administrator,  approved 
permit  program,  commenced, 
compliance  date,  construction,  effective 
date,  EPA,  equivalent  emission 
limitation,  existing  source.  Federally 
enforceable,  hazardous  air  p>ollutant, 
lesser  quantity,  major  source, 
malfunction,  new  source,  owner  or 
operator,  performance  evaluation, 
performance  test,  permit  program, 
permitting  authority,  reconstruction, 
relevant  standard,  responsible  official, 
run,  standard  conditions.  State,  and 
stationary  source. 

(b)«   *  • 

Pharmaceutical  producUon  process 
means  a  process  that  synthesizes 
pharmaceutical  intermediate  or  final 
products  using  carbon  tetrachloride  or 
methylene  chloride  as  a  reactant  or 
process  solvent.  Pharmaceutical 
production  process  does  not  mean 
process  operations  involving 
formulation  activities  such  as  tablet 
coating  or  spray  coating  of  drug 
particles. 

•  •         «         •         • 

21.  Section  63.192  is  amended  by 
revising  paragraphs  (b)(4)  through  (b)(8), 
(e).  (i)(l),  (i)(2)  and  (k)  to  read  as 
follows: 

§83.192    Standard. 

•  •  •  •  • 

(b)*    *   • 

(4)  The  prohibited  activities  and 
circumvention  provisions  of  §  63.4 
(a)(1),  (a)(2),  (a)(3),  (a)(5).  and  (b); 

(5)  The  construction  and 
reconstruction  provisions  of  §  63.5(a), 
(b)(1),  (b)(3),  (d)  (except  the  review  is 
limited  to  the  equipment  subjeci  to  the 
provisions  of  subpart  H),  (e),  and  (f); 

(6)  The  compliance  with  standards 
and  maintenance  requirements  of 
§63.6(a),  (b)(3).  (c)(5),  (e),  (i)(l).  (i)(2), 
{i)(4)(i)(A).  (i)(6)(i).  (i)(8)  through  (i)(10). 
(i)(12)  through  (i)(14).  (i)(16),  and  (j); 

(7)  With  respect  to  flares,  the 
performance  testing  requirements  of 


863.7(a)(3).  (d).  (eHD.  (eM2),  (eM4).  and 
(h); 

(8)  The  notification  requirements  of 
§63.9  (a)(1),  (a)(3),  (a)(4).  (b)(l)(i),  |b)(4). 
(b)(5)  (except,  use  the  schedule 
specified  in  subpart  H),  (c).  (d),  and  (i); 

*  *        •         •        * 

(e)  If  an  owner  or  operator  of  a  process 
plans  to  eliminate  the  use  or  production 
of  all  HAP's  that  cause  the  process  to  be 
subject  to  the  provisions  of  subparts  I 
and  H  of  this  part  no  later  than  18 
months  afler  April  22, 1994.  the  owner 
or  operator  shall  submit  to  the 
Administrator  a  brief  description  of  the 
change,  identify  the  HAP's  eliminated, 
and  the  expected  date  of  cessation  of 
operation  of  the  ciurent  process,  by  no 
later  than  January  23,  1995. 

«  *  •  •  • 

(i)'   *   * 

(1)  If  EPA  has  approved  a  State 
operating  permit  program  under  40  CFR 
part  70,  the  permit  shall  be  obtained 
from  the  State  authority. 

(2)  If  the  State  operating  f>ermit 
program  has  not  been  approved,  the 
source  shall  apply  to  the  EPA  regional 
office  pursuant  to  40  CFR  part  71. 

•  *        •        *         • 

(k)  The  basis  for  the  determination 
that  a  process  does  not  use  as  a  readanl 
or  manufacture  as  a  product  the 
designated  organic  hazardous  air 
pollutant  shall  be  documented. 
Examples  of  information  that  could 
document  this  include,  but  are  not 
limited  to,  records  of  chemicals 
purchased  for  the  process,  analyses  of 
process  stream  com|x>sition, 
engineering  calculations,  or  process 
knowledge. 

|FR  Doc.  94-23113  Filed  9-19-94;  «:45  anil 
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40  CFR  Part  300 
[FRL-6074-11 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  C^J 

disposal  site  from  the  National  Priorities 

List. 

SUIMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announc:es  the 
deletion  of  the  C&J  Disposal  site  from 
the  National  IMorities  List  (NPL).  The 
NPL  is  Appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
HaMrdous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 


the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  all  appropriate  Hazardous 
Substance  Response  Trust  Fund  (Fund) 
-financed  responses  under  CERCLA 
have  been  implemented  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  New  York  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  September  20. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
O'Dell,  Remedial  Project  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  II,  26  Federal  Plaza,  room  29- 
102.  New  York,  NY  10278.  (212)  264- 
1263. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is: 
C&J  Disposal  site,  Eaton,  New  York 

The  closing  date  for  comments  on  the 
notice  of  intent  to  delete  was  August  20. 
1994.  EPA  received  no  verbal  or  written 
comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.66(c)(8)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  EPA  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  record-keeping 
requirements,  Superfund,  Water 
pollution  control,  and  Water  supply. 

Dated:  September  2.  1994. 
William ).  Muszynski,  P.E., 
Deputy  Regional  Administrator. 

40  CFR  part  300  is  amended  as 

follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321  (c)(2);  E.G.  12777,  56  PR  54757.  3  CFR. 
1991  Comp.:  p.  351;  E.G.  12580,  52  FR  2923, 
3  CFR.  1987  Comp:  p.  193. 

Appendix  B  to  Part  30O— [Amended] 

2.Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  C&J. 
Disposal  Leasing  Co.  Dump  site.  New 
York. 
iFR  Doc.  94-23239  Filed  9-19-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7083 
[AK-932-4210-06;  AA-6684] 

Withdrawal  of  Public  Land  for  Nikolski 
Village  Selection;  Alaska 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  withdraws 
approximately  11,366  acres  of  public 
land  located  within  the  Alaska  Maritime 
National  Wildlife  Refuge,  ft-om  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  pursuant  to  Section  22  of 
the  Alaska  Native  Claims  Settlement 
Act.  This  action  also  reserves  the  land 
for  selection  by  the  Chaluka 
Corporation,  the  village  corporation  for 
Nikolski.  This  withdrawal  is  for  a 
period  of  120  days;  however,  any  land 
selected  shall  remain  withdrawn  bv  the 
order  until  conveyed.  Any  land 
described  herein  that  is  not  selected  by 
the  corporation  will  remain  withdrawn 
as  part  of  the  Alaska  Maritime  National 
Wildlife  Refuge,  pursuant  to  the  Alaska 
National  Ir:terest  Lands  Conservation 
Act,  and  will  be  subject  to  the  terms  and 
conditions  of  any  other  withdrawal  of 
record. 

effective  DATE:  September  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
W.  7th  Avenue,  No.  13,  Anchorage. 
Alaska  99513-7599, 907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
22{j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act.  43  U.S.C.  1621(j)(2) 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  land  located 
within  the  Alaska  Maritime  National  Wildlife 
Refuge,  is  hereby  withdrawn  &x)m  all  forms 


of  appropriation  under  the  public  land  laws, 
including  the  mining  and  mineral  leasing 
laws,  and  is  hereby  reserved  for  selection 
under  Section  1 2  of  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1611  (1988),  by  the 
Chaluka  Corporation,  the  village  corporation 
for  Nikolski: 

Seward  .Meridian 

T.  81  S..  R.  133  W..  (L'nsur\-eyed) 

Sees.  11  to  14.  inclusive; 

Sets.  23  to  27.  inclusive; 

Sees.  34,  and  35. 
T  82  S..  R,  133  W..  (Unsurveyed) 

Sec.  3.  Parcel  A.  as  shown  on  Protraction 
Diagram  No.  S32-1  dated  )une  30. 1972; 

Sees.  4.8,  9.  and  10; 

Sees.  16  to  21.  inclusive; 

Sees.  29,  and  30; 

Sec.  31.  Parcel  A,  as  shown  on  Protraction 
Diagram  No.  S32-1  dated  )une  30. 1972. 

The  area  described  contains  approximate' 
11.366  acres. 

2.  Prior  to  conveyance  of  any  of  the  land 
withdrawn  by  this  order,  the  land  shall  be 
subject  to  administration  by  the  Secretary'  of 
the  Interior  under  applicable  laws  and 
regulations,  and  his  authority  to  make 
contracts  and  to  grant  leases,  permits,  rights- 
of-way.  or  easements  shall  not  be  impaired 
by  this  withdrawal. 

3.  This  order  constitutes  final  withdrawal 
action  by  the  Secretary  of  the  Interior  under 
Section  22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act.  43  U.S.C.  1621(j)(2)  (1988).  to 
make  land  available  for  selection  by  the 
Chaluka  Cor{X)ration.  to  fulfill  the 
entitlement  of  the  village  for  Nikolski  under 
Section  12  and  Section  14(a)  of  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C.  1611 
and  1613(1988). 

4.  This  withdrawal  will  terminate  120  days 
from  the  effective  date  of  this  order; 
provided,  any  land  selected  shall  remain        , 
withdrawn  pursuant  to  this  order  until  ' 
conveyed.  Any  land  described  in  this  order 
not  selected  by  the  corporation  shall  remain 
withdrawn  as  part  of  the  Alaska  Maritime 
National  Wildlife  Refuge,  pursuant  to 
Sections  303(1)  and  304(c)  of  the  Alaska 
National  Interest  Lands  Conservii'i-in  Act.  16 
U.S.C.  668(dd)  (1988):  and  will  be  subject  to 
the  terms  and  conditions  of  any  other 
withdrawal  of  record. 

5.  It  has  been  determined  that  this  action 
is  not  expected  to  have  any  significant  effect 
on  subsistence  uses  and  needs  pursuant  to 
Section  810(e)  of  the  Alaska  National  Interest 
Lands  Conservation  Act.  16  U.S.C.  3120(c) 
(1988)  and  this  action  is  exempted  from  the 
National  Environmental  Policv  Act  of  1969. 
83  Stat.  852.  by  Section  910  of  the  Alaska 
National  Interest  Lands  Conservation  Act.  43 
U.S.C.  1638  (1988). 

Dated:  September  9.  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc  94-23225  Filed  9-19-94;  8:45  ami 
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Proposed  Rules 


Federal  Registar 
Vol.  59.  Ho.  181 
Tuesday.  September  20,  1994 


This  sectioo  o«  the  FEDERAL  REGISTER 
conlaina  nolicM  to  the  pobNc  oH  the  propoaed 
issuance  of  nta*  and  reguialions  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunrty  to  pertcipale  m  the 
rule  making  prior  to  the  adoptxyi  o4  the  Anal 
rules. 


NUCLEAR  REGULATORY 

COMMISSION 

lOCFRPartSO 

RIN315O-AF06 

Technical  Specifications 

AOEMCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  pertaining  to 
technical  fiMcifications  for  nuclear 
power  reactors.  The  proposed  rule 
would  codify  criteria  fur  (letemiining 
the  content  of  te<:hnical  specifications. 
These  criteria  were  developed  in 
recognition  of  the  overly  broad  use  of 
technical  specifications  to  impose 
requirements,  diverting  both  NRC  and 
licensee  attention  from  the  more 
important  requirements  in  these 
documents  to  the  extent  that  it  has 
resulted  in  an  adverse  but 
unquantiTiable  impact  on  safety  Each 
licensee  covered  by  these  regulations 
may  voluntarily  use  the  criteria  as  a 
basis  to  propose  the  relocation  of 
existing  technical  specifications  that  do 
Dot  mef\  any  of  the  criteria  from  the 
tacility  license  to  licensee-controlled 
documents.  The  voluntary  conversion  of 
current  tmihnical  specincations  m  this 
manner  is  expected  to  produce  an 
improvement  m  the  safety  of  nuclear 
power  plants  through  a  reduction  in 
unne<:essary  plant  transients  and  more 
efficient  use  of  NRC  and  industry 
resources. 

DATIS:  Comment  poriod  expires 
December  5.  1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Conunission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 

AOORESSES:  Mail  written  comments  to: 
Se<  n-tarv.  VS.  Nuclear  Regulatory 
Commission.  Washington,  OC  2055S- 
0001 ,  ATTN:  Docketing  and  Servici? 
Branch. 


Deliver  comments  to:  11555  Rockville 
Pike.  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm  on  Federal  workdays. 

Copies  of  comments  received  may  be 
examined  and  copied  for  a  fee  at  the 
NRC  F'ublic  Document  Room,  2120  L 
Street,  N\V.  (Lower  Level),  Washington. 
DC 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  I.  Grimes.  Chief.  Technical 
Specifications  Branch,  [hvision  of 
Operating  Reactor  Support,  Office  of 
Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001, 
Telephone:  (301)  504-1161 

SUPPt.EMENTARV  INFORMATKM: 

Background 

Section  182a.  of  the  Atomic  Energy 
Act  of  1954  (Act),  as  amended  (42 
U.S.C.  2232).  mandates  the  inclusion  of 
technical  specifications  in  licenses  for 
the  operation  of  production  and 
utilization  facilities.  The  Act  requires 
that  technical  specifications  include 
Infonnation  concerning  the  ammmt. 
kind,  and  source  of  special  nuclear 
material,  the  place  of  use.  and  the 
specific  characteristics  of  the  facility. 
That  section  also  states  that  technical 
specifications  shall  contain  information 
the  Commission  requires  through 
regulation  to  enable  it  to  find  that  the 
utilization  of  special  nuclear  material 
will  be  in  acx-ord  with  the  common 
defense  and  security  and  will  provide 
adequate  protection  of  public  health  and 
safety.  Finally,  that  section  requires 
technical  specifications  to  be  made  a 
part  of  any  license  issued. 

The  Commission  promulgated  %  50.36. 
"TetJinical  Specifications."  which 
implements  5>ection  182a.  of  the  Atomic 
Energy  Act  on  December  17, 1968  (33 
FR  18610).  This  rule  delineates 
requirements  for  determining  the 
contents  of  technical  specifications. 
Technical  specifications  set  forth  the 
specific  characteristics  of  the  facility 
and  the  conditions  for  its  operation  that 
are  required  to  provide  adequate 
protection  of  the  health  and  safety  of  the 
public.  Specifically.  §  50  36  requires  the 
following: 

Each  lioaiMe  autliorizinK  operation  of  a 
production  or  utiliiation  faciliry  of  a  type 
daacribed  m  §  SO  21  or  §  50  22  will  include 
te<  hnical  «pe<irications.  The  techniial 
specirir.ations  will  be  denved  from  the 
analyses  and  evaluation  included  in  the 
safety  analysis  report,  and  amendments 


thereto,  submitted  pursuant  to  §  50.34.  The 
Commission  may  include  such  additional 
technical  specifications  as  the  Commission 
finds  appropriate. 

Technical  specifications  cannot  be 
changed  by  licensees  without  prior  NRC 
approval.  However,  since  1969,  there 
has  been  a  trend  toward  including  in 
technical  specifications  not  only  those 
requirements  derived  from  the  analyses 
and  evaluation  included  in  the  safety 
analysis  report  but  also  essentially  all 
other  Commission  requirements 
governing  the  operation  of  nuclear 
power  reactors.  This  extensive  use  of 
technical  specifications  was  due  in  part 
to  a  lack  of  well-defined  criteria  (in 
either  the  body  of  the  rule  or  in  some 
other  regulatory  document)  for  what 
should  be  included  in  technical 
specifications.  This  use  has  contributed 
to  the  volume  of  technical  specifications 
and  to  the  several- fold  increase  in  the 
number  of  license  amendment 
applications  to  effect  changes  to  the 
technical  specifications  since  1969.  It 
has  diverted  both  NRC  staff  and  Ur^naee 
attention  from  the  more  important 
requirements  in  these  dociunents  to  the 
extent  that  it  has  resulted  in  an  adverse 
but  unquantifiable  impact  on  safety. 

On  March  30,  1982  (47  FR  13369).  the 
NRC  published  in  the  Federal  Register 
a  proposed  amendment  to  part  50.  The 
proposed  rule  would  have  revised 
§  50.36,  "Technical  Specifications,"  to 
establish  a  new  system  of  specifications 
divided  into  two  general  categories. 
Only  those  specifications  contained  in 
the  first  general  category  as  technical 
specifications  would  have  become  part 
of  the  operating  hcense  and  would  have 
required  prior  NRC  approval  for  any 
changes.  Those  specifications  contained 
in  the  second  general  category  would 
have  become  supplemental 
specifications  and  would  not  have 
required  prior  NRC  approval  for  most 
changes.  The  NRC  review  of  the  first 
general  category  of  specifications  would 
have  been  the  same  as  that  currently 
performed  for  technical  specification 
changes,  which  are  amendments  to  the 
operating  license.  For  the  second 
category,  supplemental  specifications, 
the  licensee  would  have  been  allowed  to 
make  changes  vrithin  specified 
conditions  without  prior  NRC  approval. 
The  NRC  would  have  reviewed  these 
changes  when  they  were  made  and 
would  have  done  so  in  a  manner  similar 
to  that  currently  used  for  reviewing 


design  changes,  tests,  and  experiments 
performed  under  the  provisions  of 
§  50.59.  Because  of  difficulties  with 
defining  the  criteria  for  dividing  the 
technical  specifications  into  the  two 
categories  of  the  proposed  rule  and 
because  of  other  higher  priority 
licensing  work,  the  proposed 
amendment  was  deferred. 

In  the  early  1980s,  the  nuclear 
industry  and  the  NRC  staff  began 
studying  whether  the  existing  system  of 
establishing  technical  specification 
requirements  for  nuclear  power  plants 
needed  improvement.  During  this  time 
frame,  an  NRC  task  group  knowrn  as  the 
Technical  Specifications  Improvement 
Project  (TSIP)  and  a  Subcommittee  of 
the  Atomic  Industrial  Forum's  (AIF) 
Committee  on  Reactor  Licensing  and 
Safety  performed  two  studies  of  this 
issue.'  The  overall  conclusion  of  these 
studies  was  that  many  improvements  in 
the  scope  and  content  of  technical 
specifications  were  needed  and  that  a 
joint  NRC  and  industry  program  should 
be  initiated  to  implement  these 
improvements.  Both  groups  made 
specific  recommendations  which  are 
summarizfMl  as  follows: 

(1)  The  NRC  .should  adopt  the  criteria 
for  defining  the  scope  of  technical 
specifications  proposed  in  the  AIF  and 
TSIP  reports.  Those  criteria  should  then 
be  used  by  the  NRC  and  each  of  the 
nuclear  steam  supply  system  vendor 
owners  groups  to  completely  rewrite 
and  streamline  the  existing  Standard 
Technical  Specifications  (STS).  This 
process  would  result  in  the  transfer  of 
many  requirements  from  control  by 
technical  specification  requirements  to 
control  by  other  mechanisms  [e.g..  the 
final  safety  analysis  report  (FSAR). 
operating  procedures,  quality  assurance 
(QA)  plan]  that  would  not  require  a 
license  amendment  or  prior  NRC 
approval  when  changes  were  needed. 
The  new  STS  should  include  greater 
emphasis  on  human  factors  principles 
in  order  to  make  the  text  of  the  STS 
clearer  and  easier  to  understand.  The 
new  STS  should  also  provide 
improvements  to  the  bases  section  of 
technical  specifications,  which  gives  the 
purpose  for  each  requirement  in  the 
specification. 

(2)  A  parallel  program  of  short-term 
improvements  in  both  the  scope  and 
substance  of  the  existing  technical 
specifications  should  be  initiated  in 


'  SECY-86-10,  "Recommendations  for  Improving 
Technical  Specifications,"  dated  January  13.  1986. 
contains  lx>th  "Recommendations  for  Improving 
Technical  Specitications."  NRC  Technical 
>peciricatioas  Improvement  Project.  September  30. 
1985,  and  "Technical  Specifications 
Improvements."  AIF  Subcommittee  on  Technical 
Specincations  Improvements.  Octol>er  1. 1965. 


addition  to  developing  new  STS  as 
stated  in  Recommendation  (1). 

On  February  6,  1987  (52  FR  3788),  the 
NRC  published  in  the  Federal  Register 
for  public  comment  an  Interim  Policy 
Statement  on  Technical  Specification 
Improvements  for  Nuclear  Power 
Reactors  containing  proposed  criteria  in 
response  to  Recommendation  (1).  These 
criteria  were  generally  derived  from  the 
criteria  proposed  in  the  AIF  and  TSIP 
reports  and  were  modified  slightly  on 
the  basis  of  discussions  between  die 
NRC  staff  and  the  industry.  The  public 
comment  period  for  the  interim  policy 
statement  expired  on  March  23, 1987. 

The  criteria  were  developed  with  the 
intention  that  they  would  apply  to 
limiting  conditions  for  operation 
(LCOs).  The  NRC  staff  believed  that  the 
safety  limits  needed  to  remain  as  is  in 
the  technical  specifications  because  of 
their  more  direct  link  to  protection  of 
the  physical  barriers  that  guard  against 
the  uncontrolled  release  of  radioactivity. 
At  the  time  the  criteria  were  developed, 
the  industry  did  not  wish  to  address 
administrative  controls  and  design 
features  in  the  effort  to  improve  the 
STS.  Later,  however,  both  the  industry 
and  the  NRC  staff  realized  that  it  would 
be  beneficial  to  include  upgraded 
administrative  controls  and  design 
features  in  the  improved  STS.  and  these 
were  handled  separately  from  the 
application  of  the  criteria  to  the  LCOs. 

The  NRC  has  developed  a  program  for 
short-term  improvements  as  described 
in  Recommendation  (2).  These  are 
known  as  "line-item"  improvements 
and  are  generic  improvements 
developed  and  promulgated  by  the  NRC 
staff  for  voluntary  adoption  by 
licensees. 

Subsequently,  improved  vendor- 
specific  STS  were  developed  and  issued 
by  the  NRC  in  September  1992.  The 
improved  STS  were  published  as  the 
following  NRC  reports: 

•  NUREG-1430,  "Standard  Technical 
Specifications,  Babcock  and  Wilcox 
Plants" 

•  NUREG-1431,  "Standard  Technical 
Specifications,  Westinghouse  Plants" 

•  NUREG-1432,  "Standard  Technical 
Specifications.  Combustion  Engineering 
Plants" 

•  NUREG-1433.  "Standard  Technical 
Specifications.  General  Electric  Plants. 
BWR/4" 

•  NUREG-1434.  "Standard  Technical 
Specifications,  General  Electric  Plants, 
BWR/6" 

Copies  of  NUREGs  may  be  purchased 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  by 
caUing  (202)  275-2060  or  by  writing  to 
the  Superintendent  of  Documents.  U.S. 
Government  Printing  Office.  P.O.  Box 


37082.  Washington.  DC  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5825  Port  Royal  Road,  Springfield.  VA 
22161. 

These  improved  STS  were  the  result 
of  extensive  technical  meetings  and 
discussions  among  the  NRC  staff, 
industry  owmers  groups,  vendors,  and 
the  Nuclear  Management  and  Resources 
Council  (NUMARC). 

Finally,  on  July  22.  1993  (58  FR 
39132).  the  Commission  published  a 
Final  Policy  Statement  on  Technical 
Specifications  Improvements  for 
Nuclear  Power  Reactors,  which 
incorporated  experience  and  lessons 
learned  since  publication  of  the  interim 
policy  statement.  The  interim  policy 
statement  identified  three  criteria  to  be 
used  to  define  which  of  the  current 
technical  specification  requirements 
should  be  retained  or  included  in 
technical  specifications  and  which 
LCOs  could  be  relocated  to  licensee- 
controlled  documents,  as  follows: 

Criterion  1:  Installed  instrumentation 
that  is  used  to  detect,  and  indicate  in 
the  control  room,  a  significant  abnormal 
degradation  of  the  reactor  coolant 
pressure  boundary. 

Criterion  2:  A  process  variable,  design 
feature,  or  operating  restriction  that  is 
an  initial  condition  of  a  design  basis 
accident  or  transient  analysis  that  either 
assumes  the  failure  of  or  presents  a 
challenge  to  the  integrity  of  a  fission 
product  barrier. 

Criterion  3:  A  structure,  system,  or 
component  that  is  part  of  the  primary 
success  path  and  which  functions  or 
actuates  to  mitigate  a  design  basis 
accident  or  transient  that  either  assumes 
the  failure  of  or  presents  a  challenge  to 
the  integrity  of  a  fission  product  barrier. 

The  interim  policy  statement  also 
stated  that,  in  addition  to  structures, 
systems,  and  components  captured  by 
the  three  criteria,  it  was  the 
Commission's  policy  that  licensees 
retain  in  the  technical  sj)ecifications 
LCOs  for  a  specified  list  of  systems  that 
operating  experience  and  probabalistic 
safety  assessment  had  generally  shown 
to  be  important  to  public  health  and 
safety.  In  the  final  policy  statement,  the 
Commission  retained  this  thought  as  a 
fourth  criterion  to  capture  those 
requirements  that  operating  experience 
or  probabilistic  safety  assessment  show 
to  be  significant  to  public  health  and 
safety.  The  final  policy  statement  also 
addressed  comments  received  on  the 
interim  policy  statement  and  described 
the  Commission's  intent  with  regard  to 
use  of  the  criteria  and  their  codification 
through  rulemaking. 

The  Commission  believes  that 
amending  §  50.36  to  include  the  four 


48182  Federal  Register  /  Vol.  59.  No.   181  /  Tuesday.  September  20.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  181  /  Tuesday,  September  20,  1994  /  Proposed  Rules  48183 


48182  Federal  Re^^isler  /  Vol.  59.  No.  181  /  Tuesday.  September  20.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  181   /  Tuesday.  September  20,  1994  /  Proposed  Rules  48183 


I  .iiUaiuod  ui  Uto  IiiMl  pulley 

s  it  could  ccxlify  a  viablt!. 

potentially  safety-enhancing  and  cost- 
saving  method  for  technical 
specification  improvemnnt.  The 
Commission  encourages  licensees  to  use 
the  improved  STS  as  the  basis'  for  plant- 
speciFic  technical  specifications.  As 
stated  in  the  final  policy  statement,  the 
Commission  will  place  the  highest 
priority  on  requests  based  on  the  criteria 
for  individual  liccn.se  amendments  that 
are  u.sed  to  evaluate  all  of  the  LCOs  for 
an  individual  plant  to  determine  which 
LCOs  should  be  included  in  the 
technical  specifications.  Related 
surveillance  requirements  and  actions 
would  be  retained  for  each  LCO  that 
remains  in  the  technical  ^:  'ons 

Each  LCO.  action,  and  sui 
requirement  should  have  supporting 
bases. 

In  addition,  the  Commission  will  also 
entertain  requests  to  adopt  portions  of 
the  improved  STS,  even  if  the  licensee 
does  not  adopt  all  STS  improvements. 
These  portions  will  include  all  related 
requirements  and  will  normally  be 
developed  as  line-item  improvements 
by  the  NRC  staff.  The  Commission 
encourages  all  licensees  who  submit 
technical  specification  related 
submittals  based  on  these  criteria  to 
emphasize  human  factors  principles. 

LCOs  that  do  not  meet  any  of  the 
criteria,  and  their  associated  actions  and 
surveillance  requirements,  may  be 
proposed  for  relocation  from  the 
tethnical  specifications  to  licensee- 
controlled  documents,  such  as  the 
FSAR.  The  criteria  may  be  applied  to 
either  standard  or  custom  technical 
specifications.  The  Commission  will 
also  consider  the  criteria  in  evaluating 
future  generic  requirements  for 
inclusion  in  technical  specifications. 

During  individual  technical 
specification  conversions,  a  bat  kfit 
analysis  will  be  performed  in  cases  of 
nonvoluntary  addition  of  new 
requirements  from  the  improved  STS  to 
individual  plant  t(H:hnical 
specifications,  unless  the  staffsugj^ested 
additional  changes  are  needed  to  make 
the  changes  requested  by  the  licensee 
acceptable  from  the  standpoint  of 
adequate  protection  or  compliance  with 
NRC  regulations,  in  which  r^se  the 
request  may  be  denied  without  the 
additional  items. 

The  Commission  requests  comments 
on  the  criteria  being  proposed  for 
inclusion  in  §50.36  and,  particularly, 
on  Criterion  4  and  what  guidelines  the 
Commission  should  use  in  defining 
"significant  to  public  health  and 
safety." 


t  indiiig  ut  No  hij^nilicanl 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
PoUcy  Act  of  1969,  as  amended,  and  the 
Commission  regulations  in  Subpart  A  of 
Part  51,  that  this  rule,  if  adopted,  would 
not  be  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  would  not 
degrade  the  environment  in  any  way. 
Therefore,  the  Commission  concludes 
that  there  will  be  no  significant  impact 
on  the  environment  from  this  proposed 
rule.  This  discussion  constitutes  the 
environmental  assessment  and  finding 
of  no  significant  impact  for  this 
proposed  rule:  a  separate  assessment 
has  not  been  prepared. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  et  seq).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0011. 

Regulatory  Analysis 

The  Commission  has  determined  that 
a  regulatory  analysis  is  not  required  for 
this  proposed  rule.  The  Commission 
believes  the  intent  of  the  regulatory 
analysis  has  been  met  through  the 
extensive  consideration  given  to  the 
development  of  the  Final  Policy 
Statement  on  Technical  Specifications 
Improvements  for  Nuclear  Power 
Reactors  and  the  improved  STS.  both  of 
which  involved  an  opportunity  for 
public  comment.  The  criteria  being 
added  to  §  50.36  are  identical  to  those 
contained  in  the  final  policy  statement 
and  have  been  used  by  the  NRC  and  the 
nuclear  power  industry  to  define  the 
content  of  technical  specifications  since 
September  1992.  The  criteria  wrill 
continue  to  be  used  even  if  this 
proposed  rule  is  not  adopted.  The 
proposed  rule  does  not  impose  any 
requirements  but.  rather,  allows  nuclear 
power  reactor  licensees  to  voluntarily 
use  the  criteria  to  relocate  existing 
technical  specifications  that  do  not  meet 
any  of  the  criteria  to  licensee-controlled 
documents.  The  NRC  staff  also  uses 
these  criteria  to  determine  whether 
technical  specifications  are  appropnate 
to  provide  continued  regulatory  control 
over  new  requirements  or  positions  that 
have  been  justified  consistent  with  the 
backfit  rule. 

The  Commission  considered  the  need 
for  and  consequences  of  this  proposed 
action  when  it  made  the  decision  to  not 
only  publish  the  criteria  in  the  final 


pulley  siateinent  Dut  also  to  codiry  me 
criteria  through  rulemaking. 
Appropriate  alternative  approaches  to 
this  action  have  been  identified  and 
analyzed  over  the  life  of  the  Technical 
Specifications  Improvement  Program, 
beginning  with  an  earlier  attempt  to 
define  the  content  of  technical 
specifications  through  rulemaking.  As 
described  in  the  background  discussion, 
the  Commission  published  a  proposed 
amendment  to  §  50.36  (47  FR  13369)  on 
March  30,  1982.  However,  because  of 
difficulties  with  defining  criteria  for 
technical  specifications  and  because  of 
other  higher  priority  licensing  work,  the 
rule  change  was  deferred.  In  February 
1987.  the  Commission  published  an 
interim  policy  statement  on  Technical 
Specification  Improvements  and  in  )uly 
1993.  published  the  final  policy 
statement.  During  review  of  the  final 
policy  statement,  the  Commission 
concluded  that  the  four  criteria  should 
be  codified  in  a  rule.  Thus,  alternative 
approaches  to  regulatory  objectives  have 
been  identified  and  analyzed,  and  the 
Commission  has  decided  that  there  is  no 
clearly  preferable  alternative  to 
codifying  the  four  criteria  in  a  rule. 
With  regard  to  evaluation  of  values  and 
impacts  of  alternatives,  the  Commission 
believes  there  is  no  difference  in  the 
values  or  impacts  of  implementing  the 
criteria  through  use  of  the  final  policy 
statement  or  through  a  rule,  except  that 
the  criteria  are  more  readily  available  to 
future  users  in  a  rule  than  in  a  policy 
statement. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  US  C.  605(b)l. 
the  Commission  certifies  that,  if 
promulgated,  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  only  the 
licensing  and  of>eration  of  nuclear 
power  plants.  The  companies  that  own 
these  plants  do  not  fall  within  the  scope 
of  the  definition  of  "small  entities"  as 
given  in  the  Regulatory  Flexibility  Act 
or  the  Small  Business  Size  Standards  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFR  part 
121. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  §  50.109,  does  not  apply  to 
this  proposed  rule  and,  therefore,  a 
backfit  analysis  is  not  required  because 
these  amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  §  50.109(a)(1). 


List  of  Subiects  in  10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection, 
intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  given  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974.  as 
amended,  and  5  U.S.C.  553.  the  NRC  is 
proposing  to  adopt  the  foUowdng 
amendment  to  Part  50. 

PART  5(V— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102, 103, 104. 105, 161. 
182,  183.  186,  189.  68  Stat.  936,  937.  938. 
948.  953,  954,  955,  956,  as  amended,  sec. 
234,  83  Stat.  1244,  as  amended  (42  U.S.C. 
2132,  2133,  2134.  2135,  2201,  2232,  2233. 
2236.  2239.  2282):  sees.  201.  as  amended. 
202,  206.  88  Stat.  1242.  as  amended,  1244 
1246  (42  U.S.C  5841,  5842,  5846). 

.•Action  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851) 
Section  50.10  also  issued  under  sees.  101, 
185,  68  Stat.  955.  as  amended  (42  U.S.C. 
2131.  2235):  sec.  102,  Pub.  L.  91-190.  83  Stat. 
853  (42  use.  4332).  Sections  50  13. 
50.54(dd).  and  50  103  also  issued  under  sec. 
108.  68  Stat.  939.  as  amended  (42  U.S.C. 
2138).  Sections  50.23.  50.35,  50.55,  and  50.56 
also  issued  under  sec.  185,  68  Stat.  955  (42 
use.  2235).  Sections  50.33a.  50.55a  and 
Appendix  Q  also  issued  under  sec.  102,  Pub. 
L.  91-190.  83  Stat.  853  (42  U.S.C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec  204.  88  Stat  1245  (42  U.S.C.  5844). 
Sections  50.58-50.91.  and  50.92  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued  under 
sec.  122.  68  Stat.  939  (42  U.S.C.  2152). 
Sections  50.80-50.81  also  issued  under  sec 
184,  68  Stat.  954.  as  amended  (42  U.S.C. 
2234).  Appendix  F  also  issued  under  sec. 
187.  68  Stat.  955  (42  U.S.C  2237). 

2.  In  §  50.36,  paragraphs  (c)  (2)  and  (3) 
are  revised  to  read  as  follows: 

§  50  36    Technical  specitications. 
***** 

(c)*   •   * 

(2)  Limiting  conditions  for  operation. 

(i)  Limiting  conditions  for  operation 
are  the  lowest  functional  capability  or 
performance  levels  of  equipment 
required  for  safe  operation  of  the 
facility.  When  a  limiting  condition  for 
operation  of  a  nuclear  reactor  is  not  met, 
the  licensee  shall  shut  down  the  reactor 
or  follow  any  remedial  action  permitted 
by  the  technical  specifications  until  the 
condition  can  be  met  When  a  limiting 
condition  for  operation  of  any  process 


step  in  the  system  of  a  fuel  reprocessing 
plant  is  not  met.  the  licensee  shall  shut 
down  that  part  of  the  operation  or 
follow  any  remedial  action  permitted  by 
the  technical  specifications  until  the 
condition  can  be  met.  In  the  case  of  a 
nuclear  reactor  not  licensed  under 
§  50.21(b)  or  §  50.22  of  this  part  or  fuel 
reprocessing  plant,  the  licensee  shall 
notify  the  Commission,  review  the 
matter,  and  record  the  resuhs  of  the 
review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence.  The 
licensee  shall  retain  the  record  of  the 
results  of  each  review  until  the 
Commission  terminates  the  license  for 
the  nuclear  reactor  or  the  fuel 
reprocessing  plant.  In  the  case  of 
nuclear  power  reactors  licensed  under 
§  50.2lCb)  or  §  50.22,  the  licensee  shall 
notif\'  the  Commission  if  required  by 
§  50.72  and  shall  submit  a  Licensee 
Event  Report  to  the  Commission  as 
required  by  §  50.73.  In  this  case, 
licensees  shall  retain  records  associated 
with  preparation  of  a  Licensee  Event 
Report  for  a  period  of  three  years 
following  issuance  of  the  report.  For 
events  which  do  not  require  a  Licensee 
Event  Report,  the  licensee  shall  retain 
each  record  as  required  by  the  technical 
specifications. 

(ii)  A  technical  specification  limiting 
condition  for  operation  of  a  nuclear 
reactor  must  be  established  for  each 
item  meeting  one  or  more  of  the 
following  criteria: 

(A)  Criterion  1.  Installed 
instrumentation  that  is  used  to  detect, 
and  indicate  in  the  control  room,  a 
significant  abnormal  degradation  of  the 
reactor  coolant  pressure  boundary. 

(B)  Criterion  2.  A  process  variable, 
design  feature,  or  operating  restriction 
that  is  an  initial  condition  of  a  design 
basis  accident  or  transient  analysis  that 
either  assumes  the  failure  of  or  presents 
a  challenge  to  the  integrity  of  a  fission 
product  barrier. 

(C)  Criterion  3.  A  structure,  system,  or 
component  that  is  part  of  the  primary 
success  path  and  which  functions  or 
actuates  to  mitigate  a  design  basis 
accident  or  transient  that  either  assumes 
the  failure  of  or  presents  a  challenge  to 
the  integrity  of  a  fission  product  barrier. 

(D)  Criterion  4.  A  structure,  system,  or 
component  which  operating  experience 
or  probabilistic  safety  assessment  has 
shown  to  be  significant  to  public  health 
and  safety. 

(iii)  A  licensee  is  not  required  to 
modify'  technical  specifications  that  are 
included  in  any  license  issued  before 
[THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE]  to  satisfy  the  criteria  in 
paragraph  (c)(2)(ii)  of  this  section. 
However,  for  technical  sf)ecification 


amendments  a  licensee  proposes  after 
[THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE],  the  criteria  in  paragraph  (c)(2)(ii) 
of  this  section  provide  an  acceptable 
scope  for  limiting  conditions  for 
operation. 

(3)  Surveillance  requirements. 
Surveillance  requirements  are 
requirements  relating  to  test,  calibration, 
or  inspection  to  assure  that  the 
necessary  quality  of  systems  and 
components  is  maintained,  that  facility 
operation  will  be  within  safety  limits, 
and  that  the  limiting  conditions  for 
operation  will  be  met. 
*        •        •        •        • 

Dated  at  Rockville.  Mar>'land,  this  14th  day 
of  September,  1994. 

For  the  Nuclear  Regulator)-  Commission. 

John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 

[PR  Doc.  94-23202  Filed  9-19-94:  8:45  am) 
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Annual  Reports  by  Mutual  I 
Subsidiary  Service  Companies  Under 
the  Public  Utility  Holding  Company  Act 
0(1935 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Proposed  amendments  to  form 
and  request  for  comment. 

SUMMARY:  The  Commission  is  requesting 
public  comment  upon  proposed 
amendments  to  Form  U-13-60,  the 
annual  report  filed  by  service  company 
subsidiaries  of  registered  holding 
companies  imder  the  PubUc  Utility 
Holding  Company  Act  of  1935  ("Act"). 
The  proposed  amendments  would 
clarify  the  requirements  for  these 
reports  and  improve  the  disclosure  of 
financial,  accounting  and  operational 
information. 

DATES:  Comments  must  be  submitted  on 
or  before  November  21, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Mail  Stop  6-9,  Washington.  D.C  20549. 
Comment  letters  should  refer  to  File  No. 
57-27-94.  All  comment  letters  received 
will  be  made  available  for  pubhc 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Brian  F.  Spires.  Attorney.  (202)  942- 
0557.  Joanne  C.  Rutkowski.  Assistant 
Director.  (202)  942-0545.  Ro\)en  P 
VVason.  Chief  Financial  Analyst.  (202) 
942-0543.  or  David  E.  Marsh. 
Accountant.  (202)  942-0558.  Office  of 
Public  Utility  Regulation.  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W  .  Washington.  DC.  20549 
SUPPLEMENTARY  INFOnMATtON:  The 
Commission  is  requesting  comment  on 
proposed  amendments  to  Form  U-13- 
60  117  CFR  Part  259)  under  the  Act  (15 
use.  79  et  seq].  The  Annual  Report 
for  Mutual  and  Subsidiary  Service 
Companies  on  Form  U-13-60  was 
adopted  December  29.  1939  and  last 
revised  on  February  22.  1980  (Molding 
Co.  Act  Release  No'  21447) 

I.  Introduction 

Service  company  subsidiaries  of 
registered  holding  companies  serve  the 
needs  of  associate  compaiues  by 
providing  managerial,  administrative, 
technical  and  other  services  .Section 
13(b)  of  the  Act  requires  that  contracts 
by  which  service  companies  perform 
services  or  construction  work  for.  or  sell 
goods  to,  associate  companies  must  be 
performed  at  cost,  fairly  and  equitably 
allocated  among  such  companies  ' 

Commission  niles  set  forth  accounting 
and  reporting  requirements  with  respect 
to  these  intrasystem  transactions.  Under 
rule  93,  the  accounts  and  records  of  a 
service  company  subsidiary  of  a 
registered  holding  company  must  be 
consistent  with  the  accounts  required  by 
the  Uniform  System  of  Accounts  for 
Mutual  and  Subsidiary  Service 
Companies  ("Uniform  System  of 
Accounts").^  Rule  94  requires  the  filing 
of  an  annual  report  on  Form  U-13-60 
by  every  service  company.' 

On  November  4.  1992,  the 
Commission,  as  part  of  its  efforts  to 
update  and  streamline  regulation  under 


'  "Sarvics  company"  i*  not  *  dennod  lt>rm  tindnr 
lh«  Act.  Rji'her.  a  service  compeny  ii  «  MilMidiary 
comp«ny  »•  »  registered  holding  com^Mnv  thai  the 
Conunission  h«s  found,  pursuant  to  rule  88.  to  be 
"soor^nized  and  condurled     .     aii  lu  meet  the 
raquirenienis  of  section  13|b)  of  the  .Act  with 
respect  to  reasonable  assurance  of  efficient  and 
economical  performance  of  services  or  construction 
or  sale  of  goods  for  the  beneHt  of  associate 
companies,  at  cost  fairly  and  equitable  .illocaled 
among  them  (or  a*  permitted  by  Irulej  90). "  Under 
rule  90.  these  Irankactions  are  generally  conducted 
al  cost.  Rule  92.  however,  applies  a  lowerof-cost- 
or  market  standard  to  transfers  of  seller-produced 
goods. 

'The  Uniform  System  of  Accounts  (17  OR  256| 
was  adopted  May  12.  1936  and  amended  February 
2.  1979  (Holding  i.a  Act  Release  No.  20910)  Sn- 
alio  17  CFR  250  93.  250  94 

'.Srf  Holding  Co  Act  Release  No  1858  (Dec.  29. 
1939)  (adopting  Form  l>-13-60):  Holding  Co.  Act 
Release  No.  21447  (Feb.  22.  1980)  (amendment). 


the  Act.  proposed  certain  dintMidiuents 
to  Form  U-13-60.*  The  proposed 
amendment  was  intended  to  provide  the 
service  companies  with  the  flexibility  to 
use  accounts  from  the  Uniform  System 
of  Accounts  of  the  Federal  Energy 
Regulatory  Commission  I'FERC  System 
of  Accounts")  in  preparing  the  Form  U- 
13-60.5 

The  Commission  received  six 
comment  letters  addressing  the 
proposed  form  amendment.*  Several 
commenters  noted  with  approval  the 
purpose  of  the  amendment  to  provide 
additional  flexibility.  The  commenters 
observed  that  because  the  Uniform 
System  of  Accounts  does  not  always 
contain  accounts  needed  to  classify 
properly  charges  incurred,  the  service 
companies  are  obhged  to  use  accounts 
from  the  FERC  System  of  Accounts  or 
classify  certain  categories  of  costs 
improperly.^  One  commenter  stated 
that,  at  present,  service  companies  are 
effectively  required  to  maintain  two  sets 
of  books,  one  using  the  Uniform  System 
of  Accounts,  the  other  using  the  FERC 
System  of  Accounts."  The  commenter 
stated  that  the  proposed  amendments 
would  greatly  simplify  the  accounting 
system  and  permit  service  companies  to 
classify  costs  more  accurately. 

Other  commenters.  however,  were 
concerned  as  to  how  the  Commission's 
proposal  would  harmonize  the  FERC 
System  of  Accounts  with  the 
Commission's  Uniform  System  of 
Accounts.  These  commenters  asked  that 
the  Commission  clarify  its  proposal.  In 
view  of  these  comments,  the 
Commission  is  today  resubmitting  the 
proposal  for  public  comment 

In  response  to  these  comments  and 
upon  further  consideration,  the 
Commission  has  modified  its  proposal. 
Initially,  the  Commission  had  requested 
comments  on  the  need  to  amend  the 
Uniform  System  of  Accounts  to  reflect 
the  proposed  changes  to  Form  U-13-60. 
On  balance,  however,  it  does  not  appear 


VSer  Holding  Co.  Act  Release  No  25668  57  FR 
54025  (Nov   16.  1992). 

'The  FERC  System  of  Accounts  prescribes  a 
system  of  accounting  for  electric-utility  companies 
under  the  Federal  Power  Act  and  natural  gas 
companies  under  the  Natural  Cas  Ad 

The  Commission's  Uniform  System  of  Accounts 
prescribes  a  system  of  accounting  specifically  for 
service  companies  in  order  to.  among  other  things, 
track  reimbursable  costs  and  charges  to  customers 
and  account  for  compeosalion  for  use  of  capital. 

•The  six  commenters  were  five  registered  holding 
companies.  American  Electric  Power  Company 
("A£P").  The  Columbia  Gas  System.  Inc 
("Columbia"),  Consolidated  Natural  Gas  Company 
( "CNG ").  Northeast  Utilities  (Northeast  ).  and 
New  England  Electric  System  ("NEES ").  and  one 
service  company  subsidiary  of  a  registered  holding 
company.  EUA  Service  Coiporation  ("EUA"). 

'See.  e.g..  EU A. 

■•>e«NEESat2-3. 


necessary  to  amend  the  CommiSMon's 
Uniform  System  of  Accounts  in  the 
event  that  Form  U-13-60  is  amended. 
The  Commission's  Uniform  System  of 
Accounts  follows  the  FERC  System  of 
.Accounts,  with  modifications,  and 
contemplates  that  accounts  and 
financial  statements  of  service 
companies  will  comply  with  that 
system.'  As  the  commenters  suggest,  the 
proposed  amendments  to  Form  U-13- 
60  will  effectively  incorporate  in  the 
Uniform  System  of  Accounts  additional 
accounts  corresponding  to  the  FERC 
System  of  Accounts. '° 

The  Commission  has  modified  its 
proposal  to  add  several  new  schedules 
to  Form  U-13-60  and  to  modify  the 
existing  schedules  by  adding  new 
accounts  and  other  requirements.  The 
amendments  are  intended  to  result  in 
more  detailed  disclosure  of  certain 
categories  of  information,  and  to  ensure 
generally  that  accounting  for  services 
rendered  to  a  system  utility  is  consistent 
with  the  accounting  for  such  expenses 
on  the  utility's  balance  sheet  and 
income  statement.  In  addition,  the 
amendments  will  reduce  some 
regulatory  burdens  by  creating  or 
modifying  dollar  thresholds  for 
reporting  purposes  and  by  simplifying 
the  reporting  requirements." 

The  various  accounts  proposed  to  be 
added  to  Form  U-13-60  correspond,  in 
each  instance,  to  accounts  under  the 
FERC  System  of  Accounts. 

A.  Instructions  for  Use  of  Form  U-13- 
60 

The  Commission  proposes  to  amend 
the  instructions  to  provide  that  use  of 
the  new  accounts  is  mandatory.  The 
Commission  has  considered  whether  the 
use  of  the  new  accounts  should  be 
discretionary  or  mandatory.  On  the  one 
hand,  the  mandatory  use  of  these 
accouiUs  could  entail  additional 
expense  for  some  companies.'^  On  the 
other  hand,  a  requirement  of  mandatory 
use  would  help  to  ensure  fuller 
identification  of  charges  to  facilitate 
accounting  by  the  associate  companies 
and  regulatory  examination.  The 
Commission  believes  that  the  goal  of 


"SpeciHcally.  $256.01-7(g)  provides: 

The  Uniform  System  of  Accounts  pro.Tiulgated  bv 
the  Federal  Energy  Regulatory  Commission,  as 
amended  from  time  to  time,  and  the  interpretations 
thereof  adopted  from  time  to  lime  by  the  Federal 
Energy  Regulatory  Commission.  .   .  .  shall  be 
complied  with  unless  expressly  inconsistent  with 
the  requirements  of  this  system. 

t7CFR256.01-7(g). 

"'S«CNG.  EUA  and  NEES. 

' '  The  amendments  will  also  make  certain 
changes  in  format  (o  facilitate  Commission  review, 
and  various  other  minor  conforming  revisions. 

'-It  would,  however,  conform  to  the  current 
accounting  practice  of  others. 


improved  disclosure  should  prevail,  but 
invites  particular  comment  on  this 
aspect  of  the  proposed  amendments. 

In  addition,  the  amended  instructions 
would  require  service  company  charges 
to  be  presented  in  the  accompanying 
schedules  on  an  "as  billed"  basis.  '^  At 
present,  the  costs  of  a  transaction  may 
be  classified  differently  on  the  financial 
statements  of  its  associate  company 
customers.  For  example,  salary  expenses 
associated  with  the  construction  of  a 
transmission  line  may  be  classified  as 
expenses  on  the  income  statement  of  the 
service  company  but  as  capital  items  on 
the  balance  sheet  of  the  associate 
company.  Consistent  treatment  of  these 
items  should  aid  ratemakers  and  others 
in  identifying  ser\ice  company  charges 
on  the  financial  statements  of  associate 
public-utility  companies.  The 
Commission  requests  comment,  in 
particular,  on  the  need  for  a  phase-in 
period  of  up  to  three  years  for  this 
requirement. 

B.  Schedule  II,  Senice  Company 
Property 

The  Commission  proposes  to  add  a 
new  Account  101.1 — Property  Under 
Capital  Leases  to  this  schedule.'* 
Capitalized  lease  assets  are  not  currently 
reported  in  Form  U-13-60.  The 
amendment  is  necessary  to  provide 
disclosure  concerning  this  significant 
category  of  service  company  property. 
There  would  be  a  corresponding 
amendment  to  Schedule  I,  the  balance 
sheet.'* 

C.  Schedule  IV.  Investments 

Currently.  Schedule  IV  contains  three 
accounts:  Account  123 — Investment  in 
Associate  Companies;  Account  124 — 
Other  Investments;  and  Account  136— 
Temporary  Cash  Investments.  The 
Commission  proposes  to  add  a  new 
Account  128— Other  Special  Funds. 
Account  128  would  include  investments 
that  have  been  segregated  in  special 
funds  for  insurance,  employee  pensions, 
savings,  relief,  hospital,  and  other 
purposes  not  provided  for  elsewhere. 
The  proposed  amendment  would 
provide  detail,  currently  lacking,  with 
respect  to  these  investments. 


""As  billed"  refers  to  the  treatment  of  an  item 
on  the  financial  statements  of  an  associate  company  - 
customer. 

"A  capital  lease  is  defined  in  Paragraphs  6(a) 
and  7  of  the  Statement  of  Financial  Accounting 
Standards  No.  13.  Accounting  for  Leases,  as  a  lease 
meeting  one  of  four  specified  criteria  concerning 
economic  indicia  of  ownership.  The  criteria  include 
length  of  lease  term,  present  value  of  lease 
payments,  and  provision  for  transfer  or  purchase  of 
the  underlying  asset  at  the  lease  term. 

"  A  capital  lease  generally  is  recorded  on  a 
company's  balance  sheet  both  as  an  asset  and  as  a 
corresponding  liability. 


D.  Schedule  V.  Accounts  Receivable 

Schedule  V  requires  the  reporting  of 
accounts  receivable  from  associate 
companies  in  Account  146 — Accounts 
Receivable  From  Associate  Companies. 
The  Commission  is  proposing  to  amend 
the  instructions  to  Schedule  V  to  require 
identification  of  associate  company 
receivables  that  have  been  outstanding 
for  60-90  days  and  for  more  than  90 
days  from  the  due  date.  Companies  that 
do  not  pay  in  a  timely  manner  are 
effectively  subsidized  by  the  other 
system  companies  that  do  timely  pay. 
The  Commission  believes  that  the 
proposed  amendment  will  encourage 
service  companies  to  adopt 
administrative  controls  to  ensure  that 
receivables  are  collected  within  ninety 
days. 

The  Commission  has  proposed  a 
$25,000  threshold  for  reporting  under 
this  account  but  requests  comment  on 
whether  a  higher  threshold,  such  as  a 
$50,000  limit,  as  suggested  by  AEP. 
would  be  more  appropriate. 

In  addition,  the  Commission  is 
proposing  to  amend  Schedule  V  to  add 
a  new  Accoimt  143  that  would  require 
the  reporting  of  accounts  receivable 
from  nonassociate  companies,  to 
provide  more  complete  information  in 
this  area. 

E.  Schedule  XIV,  Statement  of  Income 

This  schedule,  currently  under 
Schedule  XV,  requires  the  reporting  of 
the  income  and  expenses  of  the  service 
company.  Because  the  schedule  does 
not  contain  any  balance  sheet  accounts, 
a  service  company  cannot  necessarily 
report  an  item  in  a  manner  consistent 
with  its  treatment  on  the  books  of  the 
associate  company  customer.  As  a 
result,  commenters  have  noted  that 
service  companies  are  effectively 
required  to  maintain  two  sets  of  books, 
one  for  purposes  of  Form  U-13-60  and 
the  Uniform  System  of  Accounts,  and 
another  to  comply  with  the  FERC 
System  of  Accounts.'*  The  Commission 
is  concerned  that  the  current  system 
results  in  unnecessary  expense  and 
duplication  of  effort  for  system 
companies. 

Accordingly,  the  Commission 
proposes  to  include  two  categories  of 
expenses,  one  relating  to  the  income 
statement  and  the  other  relating  to  the 
balance  sheet.  A  number  of  new 
accounts  would  be  added  to  the  present 
income  statement  accounts. 
Specifically,  the  amendment  would  add 
new  Accounts  500-557 — Power 
Production,  Accounts  560^598 — 
Transmission  &  Distribution  Expenses. 


Accounts  901-905— Customer 
Accounts,  and  Accounts  906-917— 
Customer  Service  &  Information.  New 
accounts  would  also  be  added  in 
Accounts  927—935 — Other 
Administrative  and  General  Expenses, 
Accounts  403 — 407 — Depreciation  and 
Amortization,  Accounts  409 — 411.4 — 
Income  Taxes,  Accounts  426.1 — 426.5 — 
Other  Deductions,  and  Accounts  427 — 
431 — Interest  Expense.  In  addition,  the 
amended  schedule  would  include  the 
following  balance  sheet  accounts: 
Account  107 — Construction  Work  in 
Progress.  Accounts  108-115 — 
Accumulated  Provision  for 
Depreciation.  Account  163 — Store 
Expenses  Undistributed.  Account  174 — 
Miscellaneous  Current  &  Accrued 
Assets,  Account  183 — Preliminary 
Engineering.  Account  186 — 
Miscellaneous  Deferred  Debits,  Account 
188 — Research  &  Development,  and  an 
unnumbered  account  for  other  balance 
sheet  expenses.  The  Commission  also 
proposes  to  add  a  new  income  account. 
Account  419 — Interest  Income. 

F.  Schedule  XV,  Analysis  of  Charges- 
Direct  vs.  Indirect 

Under  the  current  schedule,  service 
companies  must  report  the  amount  of 
charges  to  associate  and  nonassociate 
companies,  and  categorize  the  charges 
as  either  direct  (/.e.,  a  charge  for  a 
specific  service  provided  to  a  customer) 
or  indirect  [i.e.,  an  allocated  charge  for 
an  overhead  expense  of  the  service 
company).  The  Commission  proposes  to 
amend  the  schedule  to  require 
consistent  treatment  of  a  charge  on  the 
books  of  the  service  company  and  its 
associate  company  customers,  to 
eliminate  unnecessary  expense  and 
duplication  of  effort  in  system  company 
accounting. 

G.  Schedule  XX,  Other  Administrative  6- 
General  Expenses 

Account  930.1 — General  Advertising 
Expenses  and  Account  930.2 — 
Miscellaneous  General  Expenses  are 
currently  reported  in  separate 
unnumbered  schedules.  The 
Commission  has  found  that  separate 
reporting  for  these  items  is  unnecessary 
since  historically  the  amounts  involved 
have  been  immaterial.  The  Commission 
proposes  to  combine  the  existing 
schedules  in  a  new  Schedule  XX  which 
would  require  a  detailed  description  of 
these  expenses  and  other  service 
company  billings  corresponding  to 


"'See  supra  note  8  and  accompanying  text. 
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Accounts  927-935  of  the  KtKC  System 
of  Accounts.'^ 

H.  Schedule  XXU.  l^ber  Deductions 

The  Commission  proposes  to  combine 
the  requirements  of  Account  426.1 — 
Donations,  and  Account  426.5 — Other 
Deductions,  and  add  Account  426.2 — 
Life  Insurance.  Account  426.3 — 
Penalties,  and  Account  426.4 — 
Expenditures  for  Certain  Civic.  Political 
and  Related  Activities  in  a  new 
Schedule  XXII. 

The  new  stiieiiule  would  require 
mure  detailed  ivporting  in  Acs  uunt 
426.5  to  the  extent  that  the  annual 
aggregate  amount  of  other  detlucztions 
exceeded  S25.O00.  The  Commission 
believes  that  S2.^,0U0  is  an  appropriate 
threshold  but  requests  comment  on  the 
need  for  a  higher  or  lower  threshold. 

In  addition,  the  Commission  proposes 
lo  modify  the  reporting  requircn)ent  for 
Account  408 — Taxes.  Other  than  Income 
Taxes.  Based  on  its  experience  m  this 
area,  the  Commission  believes  it  is 
appropriatH  to  eliminate  the 
requirement  of  detailotJ  reporting. 
Instead,  the  account  wdl  appear  as  a 
single  line  item  on  proposeti  S<  hedule 
XIV.  the  income  statement. 

/.  Schedule  XXIII,  Miscellaneous  Income 
or  Loss 

Schedule  XV.  the  current  income 
statement,  requires  the  reporting  of 
income  or  loss  other  than  from  services 
rendered  to  associate  and  nonassociate 
companies  in  Account  421  — 
Miscellane«>us  Income  or  Loss 
Although  significant  amounts  of  income 
and  loss  have  been  reported  in  this 
account,  service  comp>anies  at  present 
are  not  required  to  diticlose  the  source 
of  the  income  or  the  cause  of  the  loss 
To  obtain  such  information,  the 
Commission  proposes  lo  create  a  new 
Schedule  XXIil  that  will  rei^uirea 
detailed  description  of  the  items 
contained  in  Account  421. 

/.  Schedule  XXIV,  Interest  Expense 

Inter^bt  expense  is  reported  on 
present  Schedule  XV  in  Account  427 — 
Interest  on  Long-Term  Debt,  Account 
430 — Interest  on  Debt  to  Associate 
Companies,  and  Account  431 — Other 
Interest  Expense,  and  on  Schedule  I,  the 
balance  sheet,  in  Account  237 — Interest 
Accrued.  The  Commission  proposes  to 
create  a  new  Schedule  XXIV  that  would 
differentiate  between  long  and  short 
term  debt  interest  expense,  and  require 
more  detailed  information  concerning 
the  debt  and  debt  holders.  The  new 


schedule  will  enable  the  Cuntmi^^iun  to 
monitor  the  overall  cost  of  capital  of  the 
service  companies. 

AC  Schedule  XXV.  Notes  to  Financial 
Statements 

The  notes  to  financial  statements  and 
notes  to  statement  q^  income  are 
furnished  in  current  Schedules  XIV  and 
XVIII,  respectively.  The  Commission 
believes  it  is  more  appropriate  for  the 
notes  to  appear  in  a  single  schedule,  and 
so  proposes  to  create  a  new  .Schedule 
XXV  for  this  purpose. 

L  Schedule  X\'IIl.  Outside  Senices 
Employed 

The  Commission  also  proposes  to 
amend  this  schedule  to  require  separate 
itemizations  of  ie^al.  auditing  and  other 
services. 

M  Other  Matters 

The  Commission  propoties  lo  amend 
certain  schedules  to  include  a  footnote 
that  the  amounts  reference  in  these 
schedules  include  charges  to  both 
income  statement  and  balcuice  sheet 
accounts.  The  footnotes  would  cross- 
reference  the  expenses  related  to  the 
income  statement  of  new  Sciiedule  XIV 
for  a  more  particular  breakdown  of  these 
expense  items.'" 

Finally,  certain  schedules  would  be 
renumbered,  and  the  format  of  some 
items  slightly  changed. 

n.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  proposed  amended 
Form  will  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification,  including  the  reasons 
therefor,  is  attached  to  this  release. 

lU.  Costs  and  Beitefita 

The  proposed  amendments  to  Form 
U— 13-60  would  enable  the  seventeen 
service  company  subsidiaries  of 
registered  holding  companies  lo  prepare 
income  statements  and  balance  sheets 
that  properly  reflect  the  accounting  of 
the  billings  to  their  utility  customers 
The  enhanced  ability  to  properly 
classify  billings  should  ease  the  record 
keeping  burdens  presently  incurred  by 
the  service  companies  and  would 
jjemiit  service  companies  to  classify 
costs  more  accurately. 

In  addition,  the  proposed 
amendments  would  provide  the  service 


'^S«el8CFR  101.201  17CFR  256  (the  FERC 
Syttem  of  Accounts  and  the  Dnifonn  .S>»iem  ot 
Accounts,  rmpnctively). 


"See,  eg.,  Srbedul*  XVn  (I>p«rt,Tnent«l  Anaiy%in 
of  S«briM).  Sdwdula  XVm  lOutude  SorviOM 
Employed).  Sched  jle  XIX  (Employee  Pensions  dnd 
B«neritt),  and  Schedule  XXI  (Rwiu) 


companies  the  flexibility  to  use  FERC 
Accounts  as  appropriate  given  the 
nature  of  the  services  provided  their 
customers.  The  Commission  anticipates 
that  these  benefits  will  reduce  the 
accounting  costs  of  a  service  company 
by  $1 0,000  to  $20,000  per  year. 

IV.  Paperwork  Reduction  Ad 

The  proposed  amended  Form  U-13- 
60  is  sub)ect  to  the  Paperwork 
Reduction  Act  and  will  be  submitted  to 
the  Office  of  Management  and  Budget. 

V.  Statutory  Authority 

The  Commission  is  proposing 
amendments  to  Form  U-13-60  pursuant 
to  sections  14,  15,  and  20ia)  |15  U.S.C 
79n,  79o,  79t|a))  of  the  Act.  The 
authority  citation  for  the  action 
precedes  the  text. 

Li«-t  (if  Sub»»^  Is  Ml  1"  (TR  Pfl-1  259 

Utilities. 

Text  of  Proposed  Form  Amendment 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  chapter  II,  Title  1 7  of  the  Code 

of  Ferifral  Rrgulations  as  follows: 

PART  2S9-  -FORMS  PRESCRIBED 
UNDER  THE  PUBLIC  LTtLlTY 
HOLDING  COMPANY  ACT  OF  1336 

1.  i  tie  autnonty  citation  for  Part  259 
continues  to  read  as  follows: 

Aulhonty:  15  L'.FC.  79e,  79f.  79g,  79j.  79l, 
79m.  79n,  79q,  79t. 

Subpart  D — Forms  for  Pef  iodic 
Accounting  Reports 

Note  Farm  U-1 3-60  does  not  and  Itie 
ameudments  will  not  appear  in  the  Code  o1 
Federal  Ri>gulalions. 


2  Form  U-13-60  (referenced  in 
§  259.313)  is  amended  by  adding 
instruction  12  to  Instructions  For  Vse  Of 
Form  U-13-60  to  read  as  follows: 

FORM  U-13-60 


Instructions  for  Use  of  Form  U-13-60 

*         •         •         •         • 

12.  Account  Numbers — The 
accompanying  schedules  shall  be 
prepared  reflecting  the  Commission's 
Uniform  System  of  Accounts,  as 
modified.  The  service  company  shall 
present  the  schedules  on  an  "as  billed' 
basis  and  so  designate.  The 
accompanying  schedules  include 
certain  accounts  which  may  not  be 
applicable,  depending  mi  the 
presentation  basis  designated. 


3.  Form  U-13-60  (referenced  in 
§  259.313)  is  amended  by  revising  the 
"Listing  of  Schedules  and  Analysis  of 
Accounts"  to  read  as  follows: 

FORM  U-13-60 


Listing  of  Schedules 

Description  of  schedules 

COMPARATIVE  BALANCE  SHEET 

Service  company  property  

Accumulated  provision  for  depreciation  and  amortization  of  service  company  property 

Investments  

Accounts  receivable  ; 

Fuel  stock  expenses  undistributed  

Stores  expense  undistributed  

Miscellaneous  current  and  accrued  assets  

Miscellaneous  deferred  debits  

Research,  development,  or  demonstration  expenditures 

Propnetary  capital  

Long-term  debt 

Current  and  accrued  liat)ilities  

COMPARATIVE  INCOME  STATEMENT  

Analysis  of  billing — associate  companies  

Analysis  of  billing— nonassociate  companies 

Analysis  of  charges  for  service — associate  and  nonassociate  companies 

Schedule  of  expense  distribution  by  department  or  service  function 

Departmental  analysis  of  salaries 

Outside  services  employed 

Employee  pensions  and  t)enefits 

Other  Administrative  &  General  expenses  

Rents 

Other  Deductions  

Miscellaneous  Income  or  Loss  

Interest  Expense  

Notes  to  Financial  Statements .*. 


Schedule  No. 

Schedule  I  

Schedule  II  

Schedule  III  

Schedule  IV 

Schedule  V 

Schedule  VI 

Schedule  VII 

Schedule  VIII 

Schedule  IX 

Schedule  X 

Schedule  XI  

Schedule  XII 

Schedule  XIII  

Schedule  XIV  .... 
Schedule  457  .... 
Schedule  458  .... 

Schedule  XV  

Schedule  XVI  .... 
Schedule  XVIII  .. 
Schedule  XVIII  .. 
Schedule  XIX  .... 

Schedule  XX  

Schedule  XXI  .... 
Schedule  XXII  ... 
Schedule  XXIII  .. 
Schedule  XXIV  .. 
Schedule  XXV  ... 


Page  No. 


Listing  of  Instructional  Filing 
Requirements 


Description  of  reports  or 
statements 


Organization  Chart  Methods  of 
Allocation 

Annual  Statement  of  Conv 
pensation  for  Use  of  Capital 
Billed  


Page  No. 


4.  Schedule  I,  Comparative  Balance 
Sheet,  of  Form  U-13-60  (referenced  in 
§  259.313)  is  amended  by  revising  the 
heading;  by  adding  "101.1  Property 
Under  Capital  Leases  (Schedule  II)" 
under  the  heading  "SERVICE 
COMPANY  PROPERTY";  by  adding 
"128  Other  Special  Funds  (Schedule 
IV)"  under  the  heading 
"INVESTMENTS";  by  revising  "141 
Notes  receivable"  and  "143  Accounts 
receivable"  under  the  heading 
"CURRENT  AND  ACCRUED  ASSETS" 
to  read  "141  Notes  receivable  from 
associate  companies"  and  "143 
Accounts  receivable  (Schedule  V)";  by 
adding  "243  Obligations  under  capital 
lease — current"  under  the  heading 
"CURRENT  AND  ACCRUED 


LIABILITIES";  revising  the  heading 
"DEFERRED  CREDITS"  to  read 
"DEFERRED  CREDITS  &  OTHER  NON- 
CURRENT  LL\BILITIES";  and  adding 
under  the  heading  "227  Obligations 
under  capital  lease — noncurrent"  and 
"228.3  Accumulated  provision  for 
pension  and  benefits."  to  read  as 
follows: 

FORM  U-13-60 


Schedule  I — Comparative  Balance  Sheet 

Give  balance  sheet  of  Company  as  of 
December  31  of  the  current  and  prior 
year 


*         * 


*         • 


Service  Company  Property 

•  *         •         *         • 

101 .    I  Property  Under  Capital  Leases 
(Schedule  11) 

•  •         *         *         » 

Investments 

•  *         •         »         * 

1 28    Other  Special  Funds  (Schedule  IV) 

•  •         *         *         * 


Current  and  Accrued  Assets 

*  *         »         •         • 

141     Notes  receivable  from  associate 

companies 
143     Accounts  receivable  (Schedule  V) 

*  *         *         *         • 

Current  and  Accrued  Liabilities 

***** 

243    Obligations  under  capital  lease — 
current 


Deferred  Credits  &  Other  Son-Current 
Liabilities 

227  Obligations  under  capital  lease — non- 
current 

228.3  Accumulated  provision  for  pension 
and  benefits 


5.  Schedule  II,  Service  Company 
Property,  of  Form  U-13-60  (referenced 
in  §  259.313)  is  amended  by  revising  the 
heading;  adding  "Account  101.1 — 
Property  Under  Capital  Leases*"  under 
"SUB-TOTAL";  and  redesignating  note^ 
as  note  ^,  to  read  as  follows: 

FORM  U-13-60 
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Annual  Report  of 

For  the  Year  Ended  December  31,  199X 

(In  Thousands  of  Dollars) 

Schedule  II 

Service  Company  Property 


Account 

•         •         «         •         • 

Sub-Total 

101.1     Property  Under  Capital  Leases* 
1 07    Q)nstruction  Work  In  Progre«  » 


*  Describe  Property  Under  Capital  U^ses. 
»  Describe  Construction  Work  in  ProRre^s. 

6.  Schedule  IV,  Investments,  of  Form 
U-13-60  (referenced  in  S  259.313)  is 
amended  by  revising  the  instructions, 
bv  adding  •■'ACCOU^4T  128— OTHER 
SFEXHAL  FUNDS"  and  by  adding 
"TOTAL"  under  each  account,  lo  read 
OS  follows: 

FORM  U-13-150 


Schedule  IV — Investments 

Instructions:  Complete  the  following 
schedule  concerning  investments. 

For  Account  123,  "Investment  in 
A.ssociate  Companies,"  describe 
investments  in  associate  companies. 

Under  Account  124,  "Other 
Investments"  and  Account  128,  "Other 
Special  Funds"  state  each  investment 
separately,  with  description,  including, 
the  name  of  issuing  company,  numlier 
of  shares  or  principal  amount,  etc 


Under  Account  136,  "Temporary  Cash 
Investments,"  list  each  investment 
separately. 

•        •       %        •        • 

Account  123 — Investment  in  Associate 
Companies 

Total 
Account  124— Other  liivestiuents 

Total 
Account  128 — Other  Special  Funds 

Total 
Account  136 — Terapomry  Cash  Investments 

Total 

7.  Schedule  V,  Accounts  Receivable 
From  Associate  Companies,  of  Form  U- 
13-60  (referenced  in  §  259.313)  is 
revised  to  read  as  follows: 

FORM  U-13-60 


Accourrrs  Receivable  Outstanding 
Over  90  Days 


Entity 

Amount 

..._^ ». 

Total 

Instructions*  Complete  the  following 
schedule  listing  accounts  receivable 
from  each  associate  company.  Where 
the  service  company  has  provided 
accommodation  or  convenience 
payments  for  asso<:iato  companies,  a 
separate  listing  of  total  payments  for 
each  associate  company  by  subaccount 
should  be  provided.  Provide  an  aging  of 
all  amounts  outstanding  60-90  days  and 
over  90  days  from  the  due  date  in  the 
space  provided  below. 


Annual  Report  of 

For  the  Year  Ended  December  31.  199X 

(In  Thousands  of  Dollars) 

Schedule  V — Accounts  Receivable 

Instructions:  Complete  the  following 
schedule  listing  total  accounts 
receivable  and  aging  of  amounts 
outstanding  over  90  days  from  the  due 
date  and  list  separately  those  amounts 
over  $25,000. 


Balance  at 

Balance  at 

tteginning  of 

close  o) 

year 

year 

Descnptwn 

Account  146— 

Aooounts 

Receivable 

From  Asso- 

cMe  Com- 

panies   

tTT                                  -*T 

Total 





Balance  at 

t)eginningo( 

year 

Balance  at 

dose  of 

year 

Description  

Account  143 — 
Accounts  Re- 
cetvatte  

Analysis  of  convenience  Of  ac- 
commodation payments 

Total  pay 
ments 

Total  oavmants  

Aging  of  Accounts  Receivable 


Entity 

Days  outstanding 

60-90 

Over  90 

Total 

Total                                                                          ~                 ~ - 

. 

8.  Schedule  XIII,  Current  and  A«.cnied 
Liabilities,  of  Form  U-1.3-60  (referenced 
in  §  259.313)  is  amended  by  revising  the 
instructions  to  read  as  follows: 

FORM  U-13-60 


company  and  provide  a  summary  of 
short-term  debt.  Describe  and  provide 
the  amount  of  miscellaneous  current 
and  accrued  liabilities.  Items  less  than 
$10,000  may  be  grouped,  showing  the 
numlier  of  items  in  each  group. 


St.hedule  XIII — Current  and  Au.rued 
Liabilities 

•        •        «        •        • 

Instructions:  Provide  balance  of  notes 
and  accounts  payable  to  each  as.sociate 


9.  Schedule  XIV,  Notes  to  Financial 
Statements,  of  Form  U-13-60 
(referenced  in  §  259.313)  is  removed  and 
Schedule  XV,  Statement  of  Income,  is 
redesignated  as  Schedule  XIV;  S<:hedulti 


XVI,  Analysis  of  Charges  for  Service — 
Associate  and  Nonassociate  Com^ianies. 
is  redesignated  as  Schedule  XV;  and 
Schedule  XVII.  Expense  Distribution  by 
Department  or  Service  Function,  is 
redesignated  as  Schedule  XVL  Newly 
redesignated  Schedule  XIV  is  revised  to 
read  as  follows  (the  separate  rc|M)rting  of 
Account  457  "Analysis  of  Billing — 
Associate  Companies"  and  Account  458 
"Analysis  of  Billing — Nonassoiuate 
Companies"  is  imriianged): 


FORM  U-13-60 
•  •  •  .  . 

Annual  Report  of 
For  the  Year  Ended  December  31.  199X 
(In  Thousands  of  Dollars) 
Schedule  XIV — Statement  of  Income 
Instructions:  Provide  Ini»iT.e  Statement  of  the  Company  for  the  year  ended  De«  ember  31.  for  the  current  year  and 
the  pnor  year.  Indicate  whether  the  amounts  shown  have  been  "billed  to"  the  account  rani>es  listed  on  the  financial 
statements  of  associate  fximpanies. 
Account  Reference    Current    }»riijr 


Range 

Descftption 

Column 

Year 

Year 

457   

Income. 

Services  Rendered  to  Assoaate  Companies 

Services  Rendered  to  Nonassociated  Conpames  

MisceHaneous  Income  or  Loss "'."""!!""""!"!! 

Interest  IrKome 

XXIII 

458  

421    

419  

Total  lrx»me  

XVIII 

X!X 
XX 

XXII 
XXIV 

500-557  

EXPENSES-lncome  Statement: 

Power  Production  

560-598 

Transmission  &  Distribution  Expenses 



.................. 

901-905  

Custorr.er  Accounts  



906-917  

Customer  Service  4  Information 



920  

Administrative  &  General  Salaries  

921 

Office  Supplies  &  Expenses „ 

922  

Administrative  Exper^es  TransJerred— Credit  „ 

Outside  Services  Employed 

—  «—.... 

923  

— — 

924 

Property  Insurance  

-..—..... 

925  

Injuries  &  Damages ;.„ 

.................. 

926  

Employee  Pension  &  Benefits 

927-935  

Other  Admjnistratiwe  A  General  Expenses  

••*—••—•-. 

403-407  

Depreciation  &  Amortization 

408  „ 

Taxes.  Other  Than  Income  

'*"■■**■"•"■ 

409-411.4  

Income  Taxes 



425.1-426.5  

Other  Deductions 

427-431    

Interest  Expense 

Total  Exoer^ses— fncome  Statement  

> 

107   

EXPENSES— Balance  Sheet: 
Coristruction  Wori<  in  Progress  

108-115  

Accumulated  Provision  for  Depreciation , 

163  

Stores  Experises  Uridistributed 

174  

fCliscellaneous  Current  &  Accrued  Assets 



183  

Preliminary  Engineering  

..■.—.,. 

136  

Miscellaneous  Deterred  Debits  



188  

Research  &  Developrrie.il  

Other  

Total  Expenses— Balance  Sheet 

• 

^^ET  INCOME  OR  (tOSS)  



10.  Newly  designated  S..hediile  XV  of  Form  U-13-f.O  (referenced  in  t?  259.313)  is  amended  by  revising  (he  heading, 
iidding  a  new  instruilion,  revising  the  heading  •DHSfripfion  of  l5er?is"  to  read  "Def.si  ription  ol  Expenses."  and  revising 
the  accounts  below  the  des<  ription,  to  re.id  .is  follows: 

FOiy.1  U-13-f>n 
•  •  •  .  . 

.Schedule  XV— Analysis  of  Charges— DirerJ  vs.  Indinil 
Instruction:  Provide  a  breakdown  of  "Direct  Costs  "  vs.  "Indirect  Costs"  for  charges  appearing  on  the  Income  Stjjlemenl 
for  the  current  year.  Jndit:afe  whether  amounts  shown  have  been  "billed  to"  the  a(x:ounl  ranges  listed. 

«  «  -  . 


Account  range 


500-557 
560-598 
901-905 
906-917 
920  


Descnption  of  expenses 


EXPENSES— Income  Statement  

Power  Production 

Transmission  &  Dislntxjtion  Expenses 

Custonter  Accounts 

Customer  Service  &  Iniormalion 

Administiative  &  General  Salanes  
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Account  range 


921  

922  

923  

924  

925  

926  

927-935  

403-407  

408  

409-411.4  ... 
426.1-426.5 
427^31   


107  

IOa-115 

163  

174  

183  

186  

188  

188  


Description  of  expenses 


Office  Supplies  &  Expenses  

Administrative  Expenses  Transferred-Credit 

Outside  Services  Employed 

Property  Insurance  

Injuries  4  Damages 

Employee  Pension  &  Benefits  

Other  Administrative  &  General  Expenses  ... 

Depreciation  &  Amortization  

Taxes,  Other  Than  Income 

Income  Taxes 

Other  Deductions  

Interest  Expense  


Total  Expenses — Income  Statemerrt  .... 

EXPENSES— Balance  Sheet:  

Construction  Work  in  Progress 

Accumulated  Provision  for  Depreciation  .. 

Stores  Expenses  Undistntxjted 

Miscellaneous  Current  &  Accrued  Assets 

Preliminary  Engineenng  

Miscellaneous  Deferred  Debits  

Research  &  Development 

Other  


Total  Expenses  Balance  Sheet. 


Net  Expenses 
11.  Newly  designated  Schedule  XVI  of  Form  U-13-60  (referenced  in  §259.313)  is  amended  by  revising  the  instruction, 
revising  the  heading  "Description  of  items"  to  read  "Description  of  Expenses",  and  revising  *'  -  u„i„...  .v,„ 

description,  to  read  as  follows: 

FORM  U-13-60 


the  accounts  below  the 
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FORM  U-13-60 

Schedule  XVII— Departmental  Analysis  of  Salaries 

Nole.-These  amounts  indude  d.arges  to  all  accounts  (i.e.  Income  Statement  and  Balan.x-  She-.t  atxxjuiUs).  Therefor*  the  total 
salanes  expense  is  included  on  various  lines  in  Schedule  XIV  if  the  income  statement  is  presented  on  an  'as  billed"  basis. 

ci  J°.™vli;?^;=f°  {referenced  in  §259.313)  is  amended  by  redesignating  Account  923-Outside  Services  Employed 
as  Schedule  XVIII,  Outside  Services  Employed  (currently.  Account  923  is  separately  reported  in  newly  designated  Schedule 
XVI),  and  by  addmg  a  new  heading  entitled  "Nature  of  Ser\ice"  and  a  note,  to  read  as  follows: 

FORM  U-13-60 
* 

S»  hedule  XVIII — (>jtside  Services  Employed 


From 
whom  pur- 
chased 


Na'ure  of  service 


Auditing  Services: 

Total  Auditing  Services 
Legal  Services: 

Total  Legal  Services  ..... 
Other  Outside  Services: 

Total  Otttet  Services  .... 

Total  Outside  Services  . 


Relationship 
"A"— Assoc. 

"MA"— 
Nonassoc. 


Amourt 


NOTE.— These  amouits  include  c»wges  to  all  accounts  <i  e.  Income  Statement  and  Balance  Sheet  accounts).  Therefore  the  total  outside  S6fv- 
ices  expense  is  included  on  var«)us  hnes  in  Schedule  XIV  if  income  statement  is  presented  on  an  'as  billed"  tes.s  ^^ 


Schedule  XVI— Expense  Distribution  by  Department  or  Service  Function 

Instructions:  Provide  distribution  of  expenses  by  department  for  the  year  ended  December  31.  for  the  current  year 
and  the  prior  year.  Indicate  whether  amounts  shown  have  been  "billed  to"  the  financial  statements  of  associate  companies. 
(See  Instructions  01-3  General  Structure  of  Accounting  System:  Uniform  System  of  Accounts.) 


Account  range 


500-557  

560-598  

901-905  

906-917  

920  

921   

922  

923  

924  

925  ^ 

926  

927-935  

40:^-407  

408  

409-411.4  . 
426.1-426.5 
427-431   

107  

108-115  .... 

163  

174  

183  

186  

188  


Description  of  expenses 


Expenses — Income  StatenDent. 

Povi^er  Production. 

Transmission  &  DistritHrtion  Expenses. 

Customer  Accounts 

Customer  Service  &  Information. 

Administrative  &  General  Salaries 

Office  Supplies  &  Expenses. 

Administrative  Expenses  Transferred — Credit. 

Outside  Services  Employed. 

Property  Insurance 

Injuries  &  Damages 

Employee  Pension  &  Benefits 

Otfier  Administrative  4  General  Expenses. 

Depreciation  4  Amortization 

Taxes,  Other  Than  Income 

Income  Taxes. 

Other  Deductions. 

Interest  Expense 

Total  Expenses    Income  Statement. 
Expenses — BalarKe  Sfieet: 
Construction  Work  in  Progress. 
Accumulated  Provision  for  Depreciation 
Stores  Expenses  Undistntxjted 
Miscellaneous  Current  4  Accrued  Assets. 
Preliminary  Engineering. 
Miscellaneous  Deferred  Debits 
Research  4  Development. 

Other. 

Total  Expenses    Balance  Sheet 

Total  expenses 


12.  Form  U-13-60  (referenced  in  §259.313)  is  amended  by  redesignating  Account  920— Departmental  Analysis  of 
Salaries  as  Schedule  XVII.  Departmental  Analysis  of  Salaries  (currently,  Account  920  is  separately  reported  in  newly 
designated  Schedule  XVI),  and  by  adding  a  note  at  the  bottom  of  the  Schedule  to  read  as  follows: 


14.  Form  U-13-60  (re.ferenced  in 
§  259.313)  is  amended  by  redesignating 
Account  926 — Employee  Pensions  and 
Benefits  as  Schedule  XIX — Employee 
Pensions  and  Benefits,  to  read  as 
follows  (Currently,  Account  926  is 
separately  reported  in  newly  designated 
Schedule  XVI): 


Schedule  XIX — Employee  Pensions  and 
Benefits 


15.  Form  U-13-60  (referenced  in 
§  259.313)  is  amended  by  redesignating 
Account  930.1 — General  Adv«!rtising 
Expenses  and  Account  930.2 — 
Miscellaneous  General  Expenses  as 
Schedule  XX,  Other  Administrative  & 
General  Expenses,  to  read  es  follows 
(currently,  Account  930.1  and  Accxiunt 
930.2  are  separately  reported  in  newly 
designated  Schedule  XVI): 

FORM  U-13-60 


Schedule  XX — Other  Administrative  * 
General  Expenses 

Instructions;  Provide  a  detail  listing  of 
the  amounts  included  in  Accotint  Range 
927-935,  "Other  Administrative  & 
General  Expenses",  classifying  each 
amount  by  account  as  defined  in  the 


account  definition  for  each  of  the 
accounts  within  the  account  range. 

Account         Desr.ripiion         Amount 
Total 

•  •  ♦  •  » 

16.  Form  U-13-60  (referenc^jd  in 
§  259.313)  is  amended  by  redesignati.ng 
Account  931— Rents  as  Schedule  XXI— 
Rents  (currently,  Account  931  is 
separately  reported  in  newly  designated 
Sc;hedule  XVI)  and  by  adding  a  note,  to 
read  as  follows: 

FORM  U-13-60 


St.hedule  XXI— Rents 

*  •         «         •         « 

Note. — These  amounts  include  charges  to 
all  accounts  (i.e.  In(.ome  .Statement  and 
Balance  Sheet  accounts).  Therefore  the  total 
rent  expense  is  included  on  various  li.nes  in 
Schedule  XIV  if  the  income  statement  is 
presented  on  an  "as  billed"  basis 

*  •         •         •         • 

1 7.  Account  408— Taxes  Other  Than 
Income  Taxes  of  Form  U-13-60 
(referenced  in  §  259.313)  is  removed 
(ctirrently.  Account  408  is  separately 
reported  in  newly  designated  Schedule 
XVI). 

18.  Form  U-13-60  (referenced  in 
§259.313)  is  amended  by  redesignating 
Account  426.1 — Donations  and  Account 
426.5 — Other  E)eductions  as  Schedule 
XXII,  Other  Deductions,  to  read  as 
follows  (currently.  Account  426.1  and 


Account  426.5  are  separately  reporttid  in 
newly  designated  JJchodule  XVI): 

FORM  U-13-60 


.Srhc:dul(  X.Xil— Other  Oeduciion;, 

INSTRUCTIONS:  Provide  a  lisling  of 
the  amoiuits  included  in  Account  Ra.'ige 
426.1-426.5,  "Other  Deductions'  by 
account.  Provide  a  detailed  listing  to 
account  426.5  if  the  total  account 
balance  e>ceeds  $25,000. 

Account      Dt^cripUon     Amount 
Total     S 

Account  426.5  Detail: 
Dnxcr:ptir)n     Amount 
Total 

19.  Fonn  U-13-60  (referenced  in 
§259.313)  is  amended  by  removing 
Schedule  XVIll.  Notes  to  Statement  of 
Income,  and  adding  new  Schedule's 
XXllI,  Miscellaneous  Income  or  Loss, 
Schedule  XXIV,  Interest  Expense,  and 
Schedule  ,\XV,  Notes  to  Financi.^l 
.Statements,  to  read  as  follows; 

FORM  l.'-13-<i0 


Schedule  XXHl— MiscxjUaneous  Imxmie 
or  Loss 

Instructions;  Piovide  a  detailed  listing 
•if  the  amounts  included  in  Account 
421,  "Miscellaneous  Income  or  Loss'  . 
Description        Amount 

Total        S 
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Schedule  XXIV— Interest  Expense  company  as  reported  on  Schedules  XII 

and  XIII.  Segregate  by  Long-Term  Debt 
INSTRUCTIONS:  Provide  a  detail  of        (including  current  maturities)  and 
interest  expense  by  note  and  associate         Short-Term  Debt. 


Interest  on  Long-Term  Detjt  Debt  (Incl.  Current  Maturities): 

Total 

Interest  on  Short-Temi  Det)t: 

Total 

Total  Interest  Expense 


Cun-ent 
year 


Priof  year 


Schedule  XXV— Notes  To  Financial 
Statements 

Instructions:  The  space  below  is 
provided  for  important  notes  regarding 
the  balance  sheet  and  income  statement, 
or  any  account  thereof.  Furnish 
particulars  as  to  any  significant  items 
incurred  during  the  year  or  existing  at 
the  end  of  the  year.  Notes  relating  to 
financial  statements  shown  elsewhere  in 
this  report  may  be  indicated  here  by 
reference. 

By  the  Commission. 
September  13.  1994. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

Note.  This  attachment  to  the  preamble  will 
not  appear  in  the  Code  of  Federal 

Regulations. 

Regulatory  Flexibility  Certification 

I.  Arthur  Levitt.  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify  pursuant  to  5  U.S.C. 
605(b)  that  proposed  amendment  to 
Form  U-13-60  under  the  Public  Utility 
Holding  Company  Act  of  1935.  as 
amended  (15  U.S.C.  79  et  seq.]. 
concerning  the  annual  report  filed  by 
service  company  subsidiaries  of 
registered  holding  companies  will  not,  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
businesses.  The  reason  for  this 
certification  is  that  it  does  not  appear 
that  any  small  businesses  would  be 
affected  by  the  proposed  form 
amendment. 

Dated:  September  12.  1994 
Arthur  Levitt. 
Chairman. 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  950 

Wyoming  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
a  second  request  regarding  required 
amendments  to  the  Wyoming 
permanent  regulatory  program 
(hereinafter,  the  "Wyoming  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
Wyoming  is  requesting  OSM  to  extend 
the  required  amendments'  time  frames 
at  30  CFR  950.16  (bb)  through  (gg).  that 
concern  shrub  density  reclamation 
standards. 

This  document  set  forth  the  times  and 
locations  that  the  Wyoming  Program 
and  the  proposed  extension  request  to 
that  program  are  available  for  public 
inspection  and  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  extension  request 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t.  October  5. 
1994 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Guy  V. 
Padgett  at  the  address  listed  below. 

Copies  of  the  Wyoming  program,  the 
proposed  extension  request,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's  Casper 
Field  Office. 


Guy  V.  Padgett.  Director.  Casper  Field 

Office.  Office  of  Surface  Mining 

Reclamation  and  Enforcement;  100 

East  "B  '  Street.  Rm.  2128;  Casper. 

Wyoming  82601-1918.  Telephone: 

(307) 261-5776. 
Dennis  Hemmer,  Director,  Wyoming 

Department  of  Environmental  Quality; 

Herschler  Bldg..  Fourth  Floor  West; 

122  West  25th  Street;  Cheyenne. 

Wyoming  82002.  Telephone:  (307) 

777-7758. 
FOR  FURTHER  INFOaMATlON  CONTACT:  Guy 
V.  Padgett;  Telephone  (307)  261-5776. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Wyoming 
Program 

On  November  26.  1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Wyoming  program.  General 
background  information  on  the 
Wyoming  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Wyoming  program  can  be  found 
in  the  November  26. 1980,  Federal 
Register  (45  FR  78637).  Subsequent 
actions  concerning  Wyoming's  program 
and  program  amendments  can  be  found 
at  30  CFR  950.11,  950.12,  950.15.  and 
950.16. 

II.  Discussion  of  Proposed  Extension 

On  February  28.  1994.  Wyoming  DEQ 
requested  an  extension  of  the  time 
frames  at  30  CFR  950.16  (bb)  through 
(gg)  to  enter  into  a  negotiated  rule 
making  process  (Administrative  Record 
No.  WY-26-1).  OSM  announced  the 
receipt  of  this  request  in  the  March  21. 
1994.  Federal  Register  (59  FR  13286), 
and  sought  public  comment  on  whether 
the  proposed  extension  request  satisfied 
the  applicable  program  approval  criteria 
of  30  CFR  732.15. 

Wyoming  DEQ  has  now  completed 
the  negotiated  rule  making  process,  only 
to  be  notified  by  the  State  Attorney 
General's  office  that  the  proposed  rule  is 
in  conflict  with  two  sections  of  existing 
statutes  [W.S.  35-11^02(b)  and  (c)l  and 


i 


that  conflict  prohibits  DEQ  from 
promulgating  the  rules  until  the  statutes 
are  changed. 

In  view  of  this  opinion,  and  on 
September  1,  1994,  the  State  of 
Wyoming,  Department  of  Environmental 
Qualify  (DEQ)  submitted  a  second 
request  to  extend  the  time  frames  at  30 
CFR  950.16fbb)  through  (gg).  as  codified 
in  the  January  24,  1994,  Federal 
Register  (59  FR  3521),  in  order  to  allow 
the  State  time  to  introduce  new 
statutory  changes  to  the  Wyoming 
Legislature  during  the  1995  Legislative 
Session  (Administrative  Record  No. 
VVY-26-7).  Wyoming  DEQ  has  prepared 
the  required  modifications  to  the 
statutory  language  for  submission  to  the 
Wyoming  Legislature's  Mines  and 
Minerals  Committee  for  sponsorship  in 
a  bill  to  be  introduced  during  the  next 
Legislative  Session  which  begins  in 
January  1995. 

Wyoming  is  requesting  an  extension 
to  November  1995.  The  State's  request 
outlines  a  time  line  schedule  from 
October  1994  to  November  1995.  The 
schedule  identifies  milestones  such  as: 
When  the  Mines  and  Minerals 
Committee  received  the  proposed 
statutory  changes  from  DEQ:  submission 
of  the  proposed  rule  to  the  Land  Quality 
Advisory  Board;  introduction  to  the 
Legislature  for  debate;  approval  by  the 
Governor:  required  revisions  to  the  rule 
based  on  Statutory  changes;  required  45 
days  comment  period;  Environmental 
Quality  Council  hearing;  and,  submittal 
of  a  formal  State  Program  amendment  to 
OSM  in  November  1995. 

OSM  is  now  considering  Wyoming's 
request  to  further  extend  the  time 
frames  and  is  seeking  public  comments 
on  whether  the  proposed  extension  can 
and  should  be  granted. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
extension  request  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  extension  request 
is  deemed  adequate,  it  will  become  part 
of  the  Wyoming  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Casper  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 


IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U  S  C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.]. 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Inferior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatorv  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 


existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  950 

Intergovernmental  relations.  Surfat  e 
mining.  Undergi-ound  mining. 
Russell  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 
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LIBRARY  OF  CONGRESS 

36  CFR  Part  702 
[Docket  No.  LOC  94-2] 

Photographing  the  Interior  and 
Exterior  of  Library  of  Congress 
Buildings  and  Other  Library  Facilities 

AGENCY:  Library  of  Congress. 
ACTION:  Proposed  rules. 

SUMMARY:  The  Library  of  Congress 
proposes  to  revise  the  conditions  under 
which  the  interior  and  exterior  of 
Library  of  Congress  buildings  may  be 
filmed  or  photographed  by  groups  such 
as  news  organizations  and  commercial 
or  freelance  film  crews.  This  part  will 
require  all  persons  and  groups,  other 
than  individuals  who  are  photographing 
the  exterior  of  the  Library  of  Congress 
buildings  for  their  own  personal  use.  to 
obtain  permission  from  the  Librar%  of 
Congress'  Public  Affairs  Officer.  This 
rule  is  being  promulgated  to  protect 
archival  records  and  donated  historical 
materials  maintained  in  all  Library 
buildings;  to  enhance  the  safety  of 
persons  who  use  Library  facilities, 
including  researchers,  exhibit  patrons, 
and  Government  employees,  and  to 
prevent  disruption  both  of  the  conduct 
of  official  business  and  of  the  timely 
provision  of  Library  services  to  the 
general  public. 

DATES:  Comments  should  be  received  on 
or  before  October  20,  1994. 
ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress,  Mail 
Code  1050,  Washington.  DC  20540.  If 
delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  James  Madison  Memorial 
Building,  Room  LM-601,  First  and 
Independence  Avenue,  S.E,, 
Washington,  DC  20540-1050,  (202)  707- 
6316. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Johnnie  M.  Barksdale.  Regulations 
Officer,  Office  of  the  General  Counsel, 
Library  of  Congress,  Washington.  DC 
20540-1050.  Telephone  No.  (202)  707- 
1593. 

SUPP1.EMENTARV  INFORMATION:  Under  2 
U.S.C.  136  and  167f,  the  Librarian  of 
Congress  is  authorized  to  make  rules 
and  regulations  for  the  government  of 
the  Library  and  may  prescribe  such 
regulations  as  may  be  deemed  necessary 
for  the  adequate  protection  of  the 
Library  of  Congress  buildings  and 
grounds  and  of  persons  and  property 
therein,  and  for  the  maintenance  of 
suitable  order  and  decorum  within  the 
Library  of  Congress  buildings  and 
grounds.  The  Library  of  Congress 
proposes  to  issue  this  revised  part  to 
define  the  conditions  under  which 
filming  and  photographing  of  any 
Library  of  Congress  building  or  facility 
is  permissible  by  groups  such  as  news 
organizations  and  commercial  or 
freelance  film  crews.  It  also  defines  the 
Library's  restrictions  on  access  for 
commercial  ventures  and  limitations  on 
filmmakers  and  photographers. 

List  of  Subjects  in  36  CFR  Part  702 

Federal  buildings  and  facilities. 
Libraries. 

Proposed  Regulation 

In  consideration  of  the  foregoing  the 
Library  of  Congress  proposes  to  amend 
36  CFR  Part  702  as  follows: 

PART  702— CONDUCT  ON  LIBRARY 
PREMISES 

1.  The  authority  citation  for  36  CFR 
part  702  is  revised  to  read  as  follows: 

Authority:  Sec.  1.  29  Stat.  544.  S46.  2 
use:.  136  and  167f. 

2.  Section  702.5  is  revised  to  read  as 
follows: 

§  702.5    PTiotograptiing  the  Interior  and 
Exterior  oi  Library  of  Congress  Buildings 
and  other  Library  laclUties. 

(a)  Purpose 

This  part  states  the  Library's  policy 
and  conditions  under  which  the 
interiors  and  exteriors  of  Library 
buildings  as  well  as  other  Library 
facilities  may  be  photographed  by 
groups  such  as  news  organizations  and 
commercial  or  freelance  film  crews. 

(b)  Definitions. 

(1)  Photogmph  or  photographing 
means  any  method,  including 
photography,  filming,  videotaping,  or 
any  such  process  of  image  reproduction. 

(2)  Library  of  Congress  buildings 
means  those  buildings  on  Capitol  Hill 
which  constitute  the  main  Library 
complex  as  well  as  other  facilities 
assigned  to  the  Library. 


(c)  General  policy. 

(1)  The  Public  Affairs  Officer,  or  his/ 
her  designee,  is  authorized  to  grant 
permission  to  photograph  Library 
buildings. 

(2)  Those  wishing  to  photograph  a 
Library  building  shall  request  in  writing 
permission  from  the  fhiblic  Affairs 
Officer  at  least  one  week  before  the 
proposed  photographic  activity,  except 
in  extraordinary  circumstances  when 
the  Public  Affairs  Officer  makes  an 
exception.  The  Public  Affairs  Officer 
may  grant  permission  either  in  writing 
or  by  telephone. 

(3)  In  those  instances  when  the  Public 
Affairs  Officer  has  granted  permission, 
he  or  she  shall  notify  the  Protective 
Services  Officer  of  the  proposed 
activity. 

(d)  Conditions  and  restrictions. 

(1)  Photographing  shall  be  permitted 
only  for  the  purpose  of  providing 
background  to  stories  about  either  the 
Library  or  a  patron  who  has  made  use 
of  the  Library's  holdings.  Press 
interviews  will  not  be  permitted  unless 
either  Library  or  other  government 
employees  are  being  interviewed  in 
connection  with  official  business. 

(2)  Permission  to  photograph  shall  not 
be  granted  to  persons  or  groups  wishing 
to  promote  commercial  enterprises  or 
commodities  or  to  persons  or  groups 
involved  with  political,  sectarian,  or 
similar  activities. 

(3)  Photographing  may  not  impede  the 
ingress  or  egress  of  visitors  or  staff  to 
any  Library  building. 

(4)  Permission  to  photograph  the 
exterior  of  a  Library  building  does  not 
constitute  approval  or  sponsorship  by 
the  Library  of  the  persons  or  groups 
involved,  of  their  activities  or  views,  or 
of  the  uses  to  which  the  works  depicting 
a  Library  building  are  put. 

(5)  Permission  to  photograph  does  not 
release  the  persons  or  groups  involved 
from  liability  for  injuries  to  persons  or 
property  that  result  from  their  activities 
on  Library  property. 

(6)  Persons  and  groups  must  be 
accompanied  at  all  times  by  a  member 
of  the  Public  Affairs  Office  or  Library 
staff  when  in  any  Library  building. 

(7)  Interview  with  Library  staiTand 
researchers  shall  lake  place  only  in 
areas  designated  by  Public  Affairs  Office 
or  Library  staff. 

(8)  Approved  photography  sessions 
shall  normally  be  limited  to  two  hours. 

(9)  The  policy  set  out  herein  does  not 
apply  to  individuals  who  are 
photographing  the  exterior  of  Library  of 
Congress  buildings  for  their  own 
personal  purposes  and  do  not  interfere 
with  ingress  or  egress  of  visitors  or  staff. 


Dated:  September  14, 1994. 
James  H.  Billington, 

The  Librarian  of  Congress. 

|FR  Doc.  94-23232  Filed  9-19-94;  8:45  ami 
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POSTAL  SERVICE 

39  CFR  Parti  11 

Revisions  to  Standards  for 
Palletization 

AGENCY:  Postal  Service. 

ACTION:  Proposed  rule;  notice  of  public 

meeting. 

SUMMARY:  In  response  to  requests  from 
postal  customers,  the  Postal  Service  has 
decided  to  hold  a  public  meeting  to 
facilitate  the  receipt  of  comments 
regarding  a  proposal  to  implement 
revised  Domestic  Mail  Manual  (DMM) 
standards  prohibiting  mailer  use  of 
"courtesy"  pallets  (pallets  that  do  not 
meet  DMM  standards). 
DATES:  September  29.  1994.  9  a.m.  to  12 
p.m. 

MEETING  ADDRESS:  Sheraton  Washington 
Hotel.  Maryland  A  Room.  2660  VVoodley 
Road  at  Connecticut  Ave..  NW., 
Washington.  DC  20008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Seller,  (202)  268-5166,  or  Robert 
Shee'han.  (202)  268-4305. 
SUPPLEMENTARY  INFORMATION:  On  AugUSt 

18,  1994.  the  Postal  Serv'ice  published 
proposed  rule  changes  in  the  Federal 
Register  (59  FR  42536-42540)  to  amend 
Domestic  Mail  Manual  (DMM) 
standards  concerning  the  preparation  of 
mail  on  pallets.  See  also  the  notice 
published  in  the  proposed  rule  section 
of  the  Federal  Register  on  September 

19.  1994.  That  notice  extended  the 
period  for  comment  on  this  proposal  to 
November  3.  1994. 

The  proposed  revisions  are  intended 
to  establish  consistent  preparation 
standards  for  all  classes  of  mail  that 
result  in  the  lowest  combined  costs  of 
handling  palletized  mail  for  the  Postal 
Service  and  its  customers  as  well  as  to 
facilitate  consistent  service  for 
palletized  mailings.  Numerous 
customers  have  indicated  that 
implementation  of  the  provisions 
prohibiting  courtesy  pallets  would  have 
catastrophic  implications  for  their 
businesses  and  have  requested  an 
opportunity  to  present  their  views  and 
concerns  in  person  regarding  the 
provisions  in  the  proposed  rule  change 
pertaining  to  courtesy  pallets. 

The  Postal  Service  generally  does  not 
hold,  nor  does  it  generally  find  a  need 
for.  public  meetings  concerning 


proposed  rules.  Nevertheless,  in  this 
limited  instance,  the  Postal  Service  has 
determined  to  grant  the  request  for  a 
public  meeting.  Interested  parties  may. 
of  course,  submit  written  comments  in 
accordance  with  the  instructions  in  the 
Federal  Register  notice.  Comments 
submitted  at  the  meeting  may  be  written 
or  oral.  Oral  comments  will  be 
transcribed  for  future  reference  and  will 
be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  in  room 
8430  at  U.S.  Postal  Service 
Headquarters,  475  L'Enfant  Plaza.  SW.. 
Washington,  DC  20260-6808. 
Individuals  wishing  to  present 
comments  are  asked  to  limit  their  oral, 
presentations  to  10  minutes. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
|FR  Doc.  94-23342  Filed  9-16-94;  1:23  pm| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH12-1-6318;  A-1-FRL-5074-9) 

Clean  Air  Act  Limited  Approval/Limited 
Disapproval  and  Promulgation  ot 
Emission  Statement  Implementation 
Plans  tor  New  Hampshire 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  a  limited 
approval/limited  disapproval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  establishes  an 
emission  statement  program  for 
stationary  sources  throughout  the  State. 
New  Hampshire's  submittal  includes 
amendments  to  Chapter  Env-A  900 
(Parts  901-903).  This  action  proposes 
limited  approval  of  New  Hampshire's 
Chapter  Env-A  900,  "Owner  and 
Operator'  for  the  purpose  of 
strengthening  the  New  Hampshire  SIP. 
In  addition,  this  action  proposes  limited 
disapproval  of  New  Hampshire's 
Chapter  Env-A  900  (Parts  901-903) 
since  the  regulation  fails  to  meet  all 
requirements  of  the  Clean  .^ir  Act 
(CAA).  This  action  is  being  taken 
pursuant  to  section  1 10  of  the  CAA. 
Public  com.ments  are  solicited  on  the 
requested  SIP  revisions  and  on  EPA's 
proposal  of  a  limited  approval/limited 
disapproval. 

DATES:  Comments  received  in  writing  by 
October  20,  1994  will  be  considered  in 
the  development  of  USEPA's  final  rule 
action. 


ADDRESSES:  Comments  should  be 
mailed  to  Linda  M.  Murphy,  Director, 
Air,  Pesticides,  and  Toxics  Management 
Division.  JFK  Federal  Building,  Boston. 
MA  02203. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
hours,  by  appointment,  at  the  following 
location:  Air.  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  10th 
floor,  Boston,  MA  02203.  In  addition. 
New  Hampshire's  submittal  is  available 
at  the  Air  Resources  Division, 
Department  of  Environmental  Services, 
64  North  Main  Street,  Caller  Box  2033. 
Concord.  NH  03302-2033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daria  L.  Dilaj,  U.S.  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building  (APS),  Boston,  MA 
02203.  Phone:  (617)  565-3249. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  air  quality  planning  and  State 
Implementation  Plan  (SIP)  requirements 
for  ozone  nonattainment  and  transport 
areas  are  set  out  in  subparts  I  and  II  of 
part  D  of  title  I  of  the  Clean  Air  Act,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (CAA  or  "the 
Act").  EPA  has  published  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIP's  and  SIP  revisions  submitted  under 
title  I  of  the  CAA,  including  those  State 
submittals  for  ozone  transport  areas 
within  the  States  (see  57  FR  13498 
(April  16,  1992)  ("SIP:  General  Preamble 
for  the  Implementation  of  title  1  of  the 
Clean  Air  Act  Amendments  of  1990  "). 
57  FR  18070  (April  28,  1992) 
("Appendices  to  the  General 
Preamble"),  and  57  FR  55620 
(November  25,  1992)  ("SIP:  NOx 
Supplement  to  the  General  Preamble ')). 
EPA  has  also  issued  a  draft  guidance 
document  describing  the  requirements 
for  the  emission  statement  programs 
discussed  in  this  Notice  entitled 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  (July, 
1992).  The  Agency  is  also  conducting  a 
rulemaking  process  to  modify  part  40  of 
the  CFR  to  reflect  the  requirements  of 
the  emission  statement  program 

II.  Analysis  of  State  Submission 

A.  Procedural  Background 

The  Act  requires  each  state  to  observe 
certain  procedural  requirements  in 
developing  its  SIP,  of  which  the 
emission  statement  program  will 
become  a  part.  Section  110(1)(2)  of  the 
Act  provides  that  each  implementation 


plan  submitted  by  a  State  under  the 
CAA  must  be  adopted  by  such  State 
after  reasonable  notice  and  public 
hearing.  EPA  must  at  the  outset 
determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51,  appendix 
V  (1991),  as  amended  by  57  FR  42216 
(August  26,  1991). 

The  State  of  New  Hampshire  held  a 
public  hearing  on  Jime  18,  1992. 
Following  the  public  hearing,  the  plan 
was  adopted  by  the  State  on  November 
13,  1992  and  submitted  to  EPA  on 
December  21, 1992  as  a  proposed 
revision  to  the  SIP.  The  SIP  revision  was 
reviewed  by  EPA  and  deemed  complete 
on  February  19,  1993. 

B.  Components  of  Emission  Statemi^nt 
Program 

There  are  several  key  general  and 
specific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  State  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  State.  In  general,  the 
program  must  include,  at  a  minimum, 
provisions  for  applicabihty,  definitions, 
compliance,  and  the  specific  source 
requirements  detailed  below. 

1   SIP  Revision  Submission 

EPA  requires  States  to  submit  their 
SIP  revisions  within  2  years  of 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA) 
(November  15,  1990).  New  Hampshire 
submitted  its  SJP  revision  on  January 
12,  1993. 

2.  Reporting  Requirements  for  State 

In  addition  to  the  program  elements 
applying  to  sources,  the  SIP  should 
include  a  provision  that  requires  States 
to  provide  EPA  the  identifying 
information  for  the  sources  covered  by 
the  emission  statement  program,  the 
value  for  rule  effectiveness  utilized  by 
the  State  in  its  SIP  calculations,  the 
source  data  elements  entered  into  AIRS, 
and  quarterly  emission  statement  status 
reports.  The  minimum  source 
identification  information  should 
include  the  AIRS  code,  the  AFS  point 
number  (ID),  the  AFS  segment  number 
(ID),  and  the  Source  Category  Code 
(SCC)  and  descriptions  for  each 
segment.  In  addition,  States  should 
supply  to  EPA  the  current  rule 
effectiveness  (RE)  factors  at  the  SCC 
pollutant  level,  if  applicable,  and  the  RE 
method  codes.  The  emission  statement 
data  submittal  to  AIRS  should  include 
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all  data  obtained  from  the  source  and 
the  State.  These  source-supplied  data 
elements  include  source  identification 
information  (name,  physical  location, 
mailing  address  of  the  facility,  latitude 
and  longitude,  and  4-digit  Standard 
Industrial  Classification  (SIC)  code(s)). 
operating  schedule  information 
(percentage  annual  throughput,  days  per 
week  on  the  normal  operating  schedule, 
hours  per  day  during  the  normal 
operating  schedule,  and  hours  per  year 
on  the  normal  operating  schedule), 
process  rate  data  (annual  process  rate 
(annual  throughput)  and  peak  ozone 
season  daily  process  rate),  control 
equipment  information  (current  primary 
and  secondary  control  equipment 
identification  codes  and  current 
combined  control  equipment  efficiency 
(%)).  and  emissions  information 
(estimated  actual  VOC  and  NOx 
emissions  at  the  segment  level  (in  tons 
per  year  for  an  annual  emission  rate  and 
pounds  per  day  for  a  typical  ozone 
season  day),  estimated  emissions 
method  code,  calendar  year  for  the 
emissions,  and  emission  factor  (if 
used)).  EPA  recommends  that  the  States 
electronically  submit  emission 
statement  data  into  the  AIRS  database 
no  later  than  July  1  of  each  year, 
commencing  in  1993.  The  quarterly 
reports  should  show  the  total  number  of 
facilities  that  met  the  State's  emission 
statements  program  requirements  and 
the  number  of  facilities  that  failed  to 
meet  the  requirements.  Quarterly 
reports  should  be  submitted 
commencing  no  later  tlian  July  1.  1993. 

New  Hampshire  has  not  committed  to 
submitting  emission  statement  data  to 
EPA  by  July  1  of  each  year.  EPA  will 
negotiate  with  New  Hampshire  to 
include  a  submittal  date  and 
requirement  for  quarterly  emission 
statement  reports  in  future  105  grants. 

New  Hampshire  has  not  required 
source  identification  information, 
operating  schedule  information,  control 
equipment  information,  process  data 
information,  and  annual  and  typical 
ozone  season  day  emissions  from  all 
potentially  subject  source  categories 
New  Hampshire  only  requires  source 
identification  information  and  operating 
schedule  information  from  surface 
coating  and  printing  sources  under  Env- 
A  901  04(c).  gasoline  storage  and 
degreasing  facilities  under  Env-A 
901.05(b).  and  fuel  combustion  and 
incinerator  sources  under  Env-A 
901.06(c)(1)  and  901.06(c)(3)  Under 
Env-A  901.04(h),  New  Hampshire 
requires  all  facilities  with  add-on  VCX' 
control  equipment  to  keep  records  of 
control  equipment  information,  but  not 
to  report  this  information.  Facilities 
with  add-on  NOx  control  equipment  are 


required  to  record  this  information 
under  Env-A  901.06(c)(6).  New 
Hampshire  only  requires  process  data 
information  from  surface  coating  and 
printing  sources  under  Env-A 
901.04(c)(5)  and  combustion  sources 
under  Env-A  901.06(c)(4). 
Recordkeeping,  but  not  reporting,  is 
required  for  gasoline  storage  sources 
under  Env-A  901.04(e)(1)  and 
degreasing  facilities  under  Env-A 
901.04(g)(2).  New  Hampshire  only 
requires  annual  and  typical  ozone 
season  day  emissions  &om  surface 
coating  and  printing  sources  under  Env- 
A  901.04(c)(7).  and  combustion  sources 
under  Env-A  901.06(c)(5).  This  is  also 
required  frorr.  degreasing  sources  under 
Env-A  901.04(g)(4).  however,  sources 
are  not  required  to  report  this 
information,  only  to  keep  records.  No 
emissions  reporting  requirements  were 
made  for  VOC/gasoline  storage  or  for 
other  types  of  sources. 

3.  Sources  Covered 

Section  182(a)(3)(B)  requires  that 
States  with  areas  designated  as 
nonattainment  for  ozone  require 
emission  statement  data  from  all  sources 
of  VOC  or  NOx  in  the  nonattainment 
areas.  This  requirement  applies  to  all 
classified  ozone  nonattainment  areas, 
regardless  of  the  classification 
(Marginal.  Moderate,  etc.).  Section 
184(b)(2)  of  the  Act  extends  the 
requirements  for  major  stationary 
sources  in  moderate  ozone 
nonattainment  areas  to  sources  in  the 
ozone  transport  region.  Section  182(f) 
extends  the  requirements  for  major 
stationary  sources  of  VOC  in  ozone 
transport  regions  to  major  sources  of 
NOx.  The  emission  statement 
requirement  covers  sources  in 
attainment  areas  and  nonattainment 
areas  which  are  not  classified  within  the 
ozone  region  which  emit,  or  have  the 
potential  to  emit.  100  tpy  or  more  of 
NOx  or  50  tpy  or  more  of  VOC. 

New  Hampshire  is  located  in  the 
ozone  transport  region.  Emission 
statement  regulations  must  apply  State- 
wide, and  cover  all  stationary  sources 
vshich  emit  or  have  the  potential  to  emit 
50  tpy  of  VOC  or  100  tpy  of  NOx.  In 
addition.  New  Hampshire  has  three 
classified  ozone  nonattainment  areas 
and  are  therefore  subject  to  the  more 
stringent  source  threshold  requirement 
of  section  182(a)(3)(B).  The  area  which 
includes  all  of  Merrimack  County,  part 
of  Hillsborough  County,  and  part  of 
Rockingham  County,  is  classified 
Marginal  The  second  nonattainment 
area  includes  all  of  Strafford  County  and 
part  of  Rockingham  County,  and  is 
classified  as  Serious.  Finally,  a  portion 
of  New  Hampshire  is  in  the  Boston- 


Lawrence-Salem  Consolidated 
Metropolitan  Statistical  Area  (CMSA), 
which  is  also  classified  as  Serious.  This 
includes  a  range  of  cities  and  towns 
from  Nashua  to  Exeter  in  portions  of 
Hillsborough  and  Rockingham  Counties. 
For  these  classified  ozone 
nonattainment  areas,  the  States' 
emission  statement  regulations  must 
cover  all  sources  which  emit  VOC  or 
NOx. 

For  classified  ozone  nonattainment 
areas,  the  States  may  waive,  with  EPA 
approval,  the  requirement  for  an 
emission  statement  for  classes  or 
categories  of  sources  with  less  than  25 
tons  per  year  of  actual  plant-wide  NOx 
or  VOC  emissions  in  nonattainment 
areas  if  the  class  or  category  is  included 
in  the  base  year  and  periodic 
inventories  and  emissions  are  calculated 
using  emission  factors  established  by 
EPA  (such  as  those  found  in  EPA 
publication  AP-42)  or  other  methods 
acceptable  to  EPA.  New  Hampshire  does 
not  waive  the  emission  statement 
requirement  for  sources  emitting  less 
than  25  tons  per  year  of  NOx  or  VOC 
emissions.  New  Hampshire  requires 
certain  sources  that  Jaave  potential 
emissions  of  less  than  25  tons  per  year 
to  supply  their  data  and  information 
required  for  calendar  year  1992  by  April 
15,  1993.  In  addition,  these  sources  are 
required  to  submit  emission  statements 
for  every  third  calendar  year,  beginning 
with  1995,  by  April  15  of  the  following 
year.  All  NOx  emitting  sources  that  are 
required  to  submit  emission  statement 
information  under  EPA's  guidance  are 
covered  in  New  Hampshire's  regulation. 
Under  Env-A  901.07.  fuel  burning 
devices,  as  well  as  miscellaneous 
sources  having  theoretical  potential 
NOx  emissions  of  at  least  25  tpy.  are 
required  to  submit  information  on  an 
annual  basis. 

However.  New  Hampshire's 
regulation  does  not  address  all  VOC 
sources  recommended  in  EPA's 
guidance.  Since  New  Hampshire  is 
located  in  the  ozone  transport  region, 
emission  statement  regulations  must 
apply  State-wide  and  cover  all  sources 
which  emit  or  have  the  potential  to  emit 
50  tpy  of  VOC.  In  addition.  New 
Hampshire  has  three  classified  ozone 
nonattainment  areas  and  are  therefore 
subject  to  the  more  stringent  source 
threshold  requirement  of  section 
182(a)(3)(B).  These  classified 
nonattainment  areas  must  require 
emission  statement  data  from  all  sources 
of  VOC  in  the  nonattainment  areas 
unless  New  Hampshire  waives,  with 
EPA  approval,  the  requirement  for  an 
emission  statement  for  classes  or 
categories  of  sources  with  less  than  25 
tons  per  year  of  actual  plant-wide  VOC 


emissions  in  nonattainment  areas.  In 
Env-A  901.05(d),  emission  statements 
are  required  to  be  submitted  for  sources 
which  are  «ubjeci  to  the  recordkeeping 
requirements  of  En^v-A  901.04  and  the 
applicability-criteria  iof  Env-A  1204.03. 
The  applicabrUty  criteria  of  Env-A 
1204.03  cover  sources  subject  to  EPAs 
existing  control  technique  guiddline 
(CTG)  documentf;  and  other 
miscellaneous  sources  that  have  the 
potenlid  to  emit  more  than  50  tp^i'  of 
VOC.  Env-A  901.04  covers  the  following 
sources:  Any  source  required  to  be 
permitted  under  603.02(g)  (surface; 
coating,  metal  cleaning,  or  printing); 
601.02(h)  (VOC  storage  tanks);  603.02{i) 
(gasoline  terminal  loading  racks);  or  any 
other  paragraph  of  603.02  which 
pertains  to  VOC  emitters,  with  the 
exception  of  sources  exempted  by  En  v- 
A  901.03(a)(4).  Env-A  901,03{a)(4) 
excludes  from  recordkeeping 
requirements,  those  soun;es  using  No.  1 
and  No.  2  fuel  ofls,  natural  gas,  or 
eledrical  energy-  Undej-  New 
Hampshire's  rules,  the  requirements  for 
emi.ssion  statements  do  not  apply  to 
miscellaneous  VOC  source  categories 
(i.e.,  non-CTG)  unless  those  sources  are 
i;overed  by  Env-A  603.02.  Only  non- 
CTG  sources  that  are  coating  or  printing 
sources  subject  to  603.02(g)  are  covered 
by  Nexv  Hampshire's  emission  statement 
program. 

In  addition,  the  applicability  criteria 
of  Env-A  1204.03  only  cover  gmphic 
arts  priming,  and  non-CTG  sourish  with 
potential  VOC  emissions  greater  than  50 
tpy.  Therefore,  if  certain  non-CTG 
sounds  have  actual  VOC  emissjorrs 
greater  than  25  tpy,  but  potenti.il 
emissions  less  than  50  tpy,  they  would 
not  be  covered  by  New  Hampshire'-s 
program. 

Furthermore.  New  Hampshire's 
triiission  statement  rule  spef^ifjcslly 
excludes  sources  with  VOC  emissions 
resulting  from  combuBtion  of  No.  1  and 
No.  2  fuel  oils,  or  natural  gas.  As  a 
rt'sult.  New  Hampshire  has  not  required 
all  sources  that  emit  or  have  the 
potentiaJ  to  emit  more  than  50  tpy  of 
VOC  to  submit  emission  statements. 

Additionally,  if  eKher  VOC  or  NOx  is 
f^initted  at  or  above  the  statutory 
I'  porting  level,  the  other  pollutant  must 
he  included  in  the  emission  .statemunt, 
fcven  if  it  is  emitted  at  le\els  below  the 
spe<:ified  cutoffs.  Wew  Hampshire  did 
not  iticlude  this  requirement  in  its  rule. 
New  Hampshire's  rule  was  proposed  in 
M.iy  1992  and  EPA  provided  comments 
in  June  1992.  However,  this  requirement 
was  not  clearK  stated  in  EPA's  enussion 
statement  guidance  until  July  1992. 
Therefore.  New  Hampshire  was 
unaware  of  this  requirement  nt  the  time 
the  regulation  was  proposed. 


4.  Reporting  Requirements  forSourc-es 

Sources  covered  by  the  State  emis&ion 
statement  program  should  submit,  at  a 
minimum,  the  data  elements  described 
under  section  II.B.2  of  this  document. 

The  emission  statement  submitted  by 
the  source  should  contain  a  certification 
that  the  information  is  accurate  to  tlje 
best  knowledge  of  the  individual 
certifying  the  statement.  EPA 
recommends  that  the  Stale  piograra 
require  the  submission  of  the  data  from 
the  sources  no  later  than  April  15  of 
each  year. 

Env-A  901^5(d)(l)  and  901.07(b)(1) 
require  soun;es  subject  to  the  emission 
statement  requirement  to  submit  data 
for  the  calendar  year  1992  by  April  15, 
1993.  Furiliermore,  tliese  sections 
require  thai  information  for  each 
subsequent  calendar  year  be  submitted 
by  April  15  of  the  following  year. 

New  Hampshire  does  require  a 
certification  of  data  accuracy  under  Env- 
A  901.04fb)  and  9G1.06fb).  however,  this 
certification  is  not  required  to 
accompany  the  emission  statement 
forms.  In  a  June  24, 1992  comment 
letter,  EPA  commented  "the  certilicate 
of  data  accuracy  shall  stale,  at  a 
minimum,  that  the  record  required  by 
Env-A  and  maintained  at  the  facility  are 
true  and  accurate.  Also,  the  certificate  of 
data  accuracy  must  be  submitted  witij 
each  emission  statement."  New 
Hampshire's  rule  only  requires  that  the 
certification  be  kept  on  the  premises. 

5.  Reporting  Forms 

Although  EPA  has  developed  a 
proposed  format  for  the  emission 
statement  reporting  process  in  its 
guidance  document,  the  Act  allows 
States  to  dex'elop  their  own  format  for 
emission  statement  reporting.  New 
Hampshire  has  not  spe{;ified  a  formal  in 
which  facilities  are  to  submit  d.-ifa. 

III.  Proposed  ActioB 

Because  of  the  above  deficiemjies, 
EPA  cannot  grant  approval  of  New 
Hampshire's  ru  le  under  section 
1  in(k)(3)  and  part  D.  EP.^  may  grant  a 
limited  approval  of  the  submitted  rule 
under  section  110(k)(3}  in  light  of  EPAs 
authority  pursuant  to  section  .301(8)  to 
adopt  regulations  necessary  to  further 
air  quality  by  strengthening  the  SIP.  The 
approval  is  limited  because  EPA's 
action  also  contains  a  simultaneous 
limited  disapproval.  In  order  to 
strengthen  the  SP,  EPA  is  proposing  a 
limited  approval  of  Chapter  Env-A  900 
"Owner  or  Operator  Obligations"  (Parts 
901-903)  nnder  sections  110fk)(3)  M»d 
301(a)  of  iheCAA. 

At  the  same  time.  EPA  w,  also 
ptoposing  a  limited  disapproval -of  this 


rule  because  it  does  not  fully  meet 
section  182{a)(3)fB)  of  part  D  oTthe  At^. 
As  provided  under  section  179(a)  of  the 
Act,  the  State  wnll  have  up  to  18  months 
after  a  final  SIP  disapproval  to  corrert 
the  deficiencies  that  are  the  subject  of 
the  disapproval  before  EPA  is  required 
to  impose  one  of  the  two  sanctions  set 
forth  in  section  179(}j)  of  the  Act:  either 
highway  sanctions  or  new  sourf»>  review 
offsets.  If  the  State  has  not  corrected  hs 
deficiencies  within  6  months  after 
imposition  of  the  first  sanction.  EPA 
must  impose  the  second  sanction.  An^ 
sanction  EPA  imposes  must  remain  in 
place  until  EPA  determines  that  the 
Stffte  has  met  the  1990  Amendments 
requirements.  Note  also  that  any  finjtl 
rulemaking  dis3ppro\rng  the  States 
submission  wiH  trigger  the  requiremenl 
for  EPA  to  impose  a  Federal 
implementation  plan  within  tivoyre^rs 
of  jisapprmai  as  proi-ided  under 
section  110(r  )(i)  of  the  Act 

.IV.  Request  for  PuUk  ComraeDts 

Public  comments  are  solicited  on  thf 
requested  SIP  revision  end  on  EPAs 
proposal  of  a  limited  approval'Iimfted 
disapproval  Public  comments  received 
by  October  20. 1994  will  be  considered 
in  the  development  of  USEPA's  final 
rulemaking  action. 

V.  Administrative  RequreBaenlK 

A.  EMecirtive  Order  (BO)  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  pirocedure?, 
publi.shed  in  the  Federal  Register  on 
January  19.  1989.  54  FR  2214-^2225.  Or. 
January  6.  1989.  the  Office  of 
Management  and  Budget  (QMB)  waiied 
Table  2  and  3  SIP rexisions,  54  FR  2222, 
from  the  requiiements  of  section  3  of 
Exe(  utive  Order  12291  for  a  period  of  7 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  ha*;  agreed  to 
continue  the  temporan,-  waiver  untt) 
such  time  as  if  rules  on  USS*A* 
request.  This  request  continues  in  niima 
under  Executive  Order  12866  which 
superseded  Exe<:utive  Order  12291  on 
.September  30,  1993. 

B.  Begulntory  Flexibility 

Under  the  Regulatory  FkxibUitv  Art. 
5  U.S.C.  600  et  seq..  EPA  must  pn^paw 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  propo«Jed  oi 
final  rule  on  small  entities.  5  U.S  C  fH)H 
and  604.  Alternatively.  EIPA  may  c»rti+v 
that  the  rule  will  not  have  a  signiina»nl 
economic  impact  on  a  substantial 
number  of  smatl -entities.  SmaFI  emities 
include  small  b»i9rnes.«S€?s.  small  not -for 
prtffit«»nterprises,  and  govemmenl 
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entities  with  iuhsdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities.  Moreover,  due 
to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A  .  427 
U.S.  246.  256-66  (S.Ct.  1976):  42  U.S.C. 
7410(a)(2). 

EPA's  disapproval  of  the  State  request 
under  section  110  and  subchapter  I,  part 
D  of  the  CAA  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  its  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  and 
impose  any  new  Federal  requirements 

List  of  Subiects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Oxides  of  nitrogen.  Reporting 
and  recordkeeping  requirements. 
Volatile  organic  compounds. 

Authority:  42  U  SC.  7401-7671q 

Dated  September  6.  1994 
lohn  P.  DeViilan. 

Acting  Rfgional  Administrator.  Region  I. 
IFR  Doc  94-23241  Filed  9-19-94,  8;45  am) 
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40  CFR  Part  60 
[AD-FRL-606d-51 

Standards  of  Performance  for  New 
Stationary  Sources:  Municipal  Waste 
Combustors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 
public  hearing. 

SUMMARY:  The  EPA  is  proposing  a  new 
subpart  Eb  to  regulate  emissions  from 
new  municipal  waste  combustor  (MVVC) 


units  for  which  construction, 
modification,  or  reconstruction  began 
after  September  20.  1994. 

Today's  proposal  would  implement 
sections  1 1 1  and  1 29  of  the  Clean  Air 
Act  (Act).  The  proposed  rule  would 
apply  to  new  MVVC  units  at  facilities 
with  aggregate  capacities  to  combust 
greater  than  35  megagrams  per  day  (Mg/ 
day:  a  megagram  is  a  metric  ton,  and 
one  megagram  is  equal  to  2.204  pounds 
or  about  1.1  short  tons)  of  municipal 
solid  waste  (MSVV)  and  would  require 
sources  to  achieve  emission  limits 
reflecting  the  maximum  degree  of 
reduction  in  emissions  of  air  pollutants 
that  the  Administrator  determines  is 
achievable,  taking  into  consideration  the 
cost  of  achieving  such  emission 
reduction,  and  any  non-air-quaUty 
health  and  environmental  impacts  and 
energy  requirements.  The  proposed  rule 
establishes  emission  limits  for  MWC 
acid  gases  (sulfur  dioxide  (SO2)  and 
hydrogen  chloride  (HCI)).  MWC  metals 
(particulate  matter  (PM).  opacity, 
cadmium  (Cd).  lead  (Pb).  and  mercury 
(Hg)).  MWC  organics  (dioxins/furans). 
nitrogen  oxides  (NO,),  and  MWC 
fugitive  fly  ash/bottom  ash.  The 
proposed  rule  would  also  establish 
standards  for  MWC  operating  practices 
(carbon  monoxide  (CO),  load,  flue  gas 
temperature  at  the  PM  control  device 
inlet,  and  operator  training/certification) 
and  siting  requirements  for  new  MWC 
units. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  November  21. 
1994 

Public  Hearing.  A  public  hearing  will 
be  held  about  15  days  following 
pmposal   Sec  SUPW.EMENTARY 
INFORMATION  for  additional  information 
regarding  the  public  hearing. 
ADDRESSES:  Comments.  Comments  on 
the  proposal  should  be  submitted  (in 
duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (Mail  Code  6102),  ATTN:  IDocket 
No.  A-90-45,  Room  Ml 500,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington.  DC  20460. 
See  SUPPLEMENTARY  INFORMATION  for 
additional  information  regarding 
submittal  of  comments. 

Background  Information.  The  key 
background  information  for  the  proposal 
includes:  (1)  A  document  entitled 
"FACT  SHEET:  New  Municipal  Waste 
Combustors — Proposed  Subpart  Eb 
NSPS.  "  which  succinctly  summarizes 
the  proposal,  and  (2)  several  technical 
dfKuments  listed  under  SUPPLEMENTARY 
INFORMATION,  including  all  of  the 
background  information  documents  that 
supported  the  proposal  and 
promulgation  of  the  subpart  Ca  emission 


guidelines.  See  SUPPLEMENTARY 
INFORMATION  for  instructions  for 
obtaining  these  documents. 

Docket.  Docket  Nos.  A-a9-08  and  A- 
90-45,  containing  supporting 
information  used  in  developing  the 
proposed  standards,  are  located  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center,  Waterside  Mall. 
Room  M1500.  Central  Mall.  401  M 
Street.  SW..  Washington,  DC  20460.  The 
docket  may  also  be  accessed  by  calling 
(202)  260-7548.  See  SUPPLEMENTARY 
INFORMATION  for  further  information 
regarding  the  docket. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Walter  Stevenson  at  (919)  541-5264  or 
Mr.  Fred  Porter  at  (919)  541-5251. 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

On  December  20.  1989.  the  EPA 
proposed  new  source  performance 
standards  (NSPS)  for  new  MWC's  in 
subpart  Ea  of  40  CFR  part  60.  The 
subpart  Ea  NSPS  were  promulgated  on 
February  11.  1991  and  were  developed 
under  authority  of  paragraph  (b)  of 
section  1 1 1  of  the  Act  of  1977.  The  Act 
of  1990  requires  the  EPA  to  review  these 
emission  standards  and  determine  if 
they  are  fully  consistent  with  the 
requirements  of  section  129.  The  EPA 
has  reviewed  the  subpart  Ea  NSPS  and 
has  concluded  that  they  are  not  fully 
consistent  with  the  requirements  of 
section  129  of  the  Act  of  1990. 
Therefore,  the  EPA  is  proposing  a  new 
NSPS  in  subpart  Eb  that  would  fully 
comply  with  the  requirements  of  section 
129.  Municipal  waste  combustors  that 
begin  construction,  modification,  or 
reconstruction  after  September  20,  1994, 
and  that  meet  all  other  applicability 
criteria,  would  be  subject  to  the 
proposed  subpart  Eb.  Municipal  waste 
combustors  that  were  constructed, 
modified,  or  reconstructed  after 
December  20.  1989  and  on  or  before 
September  20.  1994,  and  that  meet  all 
other  applicability  criteria,  would 
remain  subject  to  the  subpart  Ea  NSPS 
and  would  not  be  subject  to  the 
proposed  subpart  Eb  NSPS.  Those 
sources  subject  to  subpart  Ea  would, 
however,  also  be  subject  to  the  emission 
guidelines  that  are  being  proposed 
under  subpart  Cb  in  a  separate  notice  in 
today's  Federal  Register.  The  proposed 
subpart  Cb  emission  guidelines  would 
be  applicable  to  sources  constructed, 
modified,  or  reconstructed  on  or  before 
September  20,  1994. 


The  Foieral  Register  notices  for  the 
proposed  NSPS  and  a  praposed  EPA  Xeat 
method  that  is  associated  with  the 
NSPS,  and  the  economic  impacts 
analysis  associated  with  the  proposed 
NSPS  are  listed  below  and  are  available 
on  the  EPA's  Technology  Transfer 
Network  (TTN)  electronic  bulletin 
board.  Also  listed  below  and  availa'ble 
on  the  EPA's  TTN  is  a  FACT  SHEET, 
Wjfiich  succinctly  siunmarizes  the 
proposal  and  is  suggested  reading  for 
f>ersons  requiring  a  limited  overview  of 
the  proposal.  The  TTN  contains  18 
electronic  bulletin  boards,  and  the  items 
listed  below  are  included  in  the  Clean 
Air  Act  Amendments  (CAAA)  bulletin 
board  and  the  Emissions  Measurement 
TechnicaJ  Information  Center  (EMTIC) 
bulleUn  board.  The  FACT  SHEET  can 
also  be  obtained  by  calling  Ms.  Cassie 
Posey  at  (919)  541-0069. 

Xm'C  Items  in  the  CAAA  £let:tFonic 
Bulletin  Board 

(1)  'TACT  SHEET:  New  Municipal 
Waste  Combustors — Subpart  Eb 
Proposed  NSPS." 

(2)  Federal  Register  notice  fur  this 
proposal:  "Standards  of  Performance  for 
New  Stationary  Sources;  Municipal 
Waste  Combustors"  (this  document). 

(3)  "Economic  Impact  Analysis  for 
Proposed  Emission  Standards  and 
Guidelines  for  Municipal  Waste 
Combustors,"  EPA— 450/3-91-O29, 
March  1994. 

MWC  Items  in  the  EMTIC  Electroruc 
Bulletin  Board 

1.  "Emissions  Test  Method  29: 
Determination  of  Metals  Emissions  from 
Stationary  Sources  (1994  Proposal)," 
EyA-454/R-94-016.  April  1994  (the 
document  includes  both  the  Federal 
Register  pro-iosal  notice  (chapter  1)  and 
the  full  text  of  the  rationale  and 
rf^gulations  for  the  proposal  (chapter  2)1 

The  TTN  is  accessible  24  hours  per 
day,  7  days  per  week,  except  Monday 
morning  from  8  a.m.  to  12  p  jn.,  whan 
the  system  is  updated.  The  servioe  is 
free,  except  for  the  cost  of  the  ptione 
call.  Dial  (9191  541-5742  to  access  the 
TTN.  The  TTN  is  compatible  with  up  to 
a  14,400  bits-per-second  (bps)  modem 
Further  instructions  for  accessing  the 
TTN  can  be  obtained  by  rAlhng  fbe  belp 
desk  at  (919)  541-5384. 

The  background  information  for 
today's  pruposel  includes  all  of  thf 
documents  that  supported  Lbe  propositi 
and  promulgation  of  the  subpart  £a 
NSPS  Pocket  No.  A-89-08),  as  well  as 
information  in  Docket  No.  A-90-45. 
Key  background  information  dot^uronnts 
used  in  developing  the  subpart  Ea  NSl'S 
and  today 's,proposed  standards  are  as 
follows; 


(1)  "Municipal  Waste  Combustors — 
Background  Irifonnation  for  Proposed 
Standards:  111(b)  Model  Plant 
Description  and  Cost  Report,"  EPA-450/ 
3-89-2  7b.  August  1989: 

U)  "Municipal  Waste  Combustors — 
Background  Information  for  Prc^josed 
Standards:  Post-Combustion  Technology 
Performance,"  EPA-45G/3--89-27c, 
August  1989; 

(3)  "Municipal  Waste  Combustion 
Assessment:  Combustion  Control  at 
Existing  Facilities,"  £PA-600/*-89-057, 
August  1989; 

(4)  "Municipal  Waste  Combustion 
Assessment,  Technical  Basis  for  Good 
Combustion  Practices,"  EPA-600/8-^9- 
063,  August  1989: 

(5)  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Control  of  NOx  Emissions," 
EPA-450/3-89-27d,  August  1989; 

(6)  "Alunicipal  Waste  CnTi>bustors — 
Background  Information  fur  Proposed 
Standards:  Cost  Procedures,"  EPA-450/ 
3-89-27a,  August  1989;  and 

(7)  "Economic  Impact  Analysis  for 
Proposed  Emission  Standards  and 
Guidelines  for  Municipal  Waste 
Combustors,"  EPA-450/3-91-029, 
March  1994. 

Docker  Nos.  A-89-08  and  A-90-45 
are  available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  the  location 
specified  in  the  ADDRESSES  itection  of 
this  preamble  A  reasonable  fee  may  be 
charged  fa'  copying.  Additionally,  the 
docket  may  be  accessed  by  telephone,  as 
specified  in  the  ADDRESSES  section. 

Comments.  Today's  action  is  a 
proposal  and  comments  are  requested. 
The  MWC  regulations  are  complex,  and 
the  EPA  expects  to  receive  numerous 
comments  on  this  proposal.  The  EPA 
has  specified !y  requested  comments  on 
items  fundamental  to  the  propostl, 
including  but  not  hmited  to  the  MACT 
floor,  M.\CT  performance  levels,  and 
materials  separation  plans.  The  EPA 
seeks  full  public  participation  in 
arriving  at  its  final  decisions,  and 
strongly  encourages  comments  on  all 
aspects  of  this  proposal  from  all 
interested  parties.  Whenever  applicable, 
full  supporting  data  and  detailed 
analyses  should  be  submitted  with  all 
comments  to  allow  the  EPA  to  n.'spond 
to  the  comments. 

Commenters  wishing  to  Kubmil 
proprietary'  information  for 
consideration  should  clearly  didtingaish 
such  information  from  other  comnients, 
and  clearly  label  it  "ConfidentiaJ 
Business  Information."  Submissions 
contaiiuug  such  proprietary  information 
should  be  sent  directly  to  the  following 
address,  and  not  to  the  public  docket,  to 
ensure  that  jmiprietary  infonnatiou  is 


not  inadvertemly  placed  in  "fte  i4«ikrt 
Attention:  Mr.  Wsdter  Stevenson,  c/o 
Ms.  MelvaToomer.  U.S.  EPA 
Confidential  Business  Manager,  411  \^' 
Chapel  Hill  Street.  Room  944. Durham, 
North  Carolina  27701.  InfonnatioD 
covered  by  such  a  claim  of 
confidentiality  will  be  disclosed  by  the 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  a  submission  when  ii  is 
received  by  the  EPA.  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commentor. 

Public  Hearing.  The  public  hearmg 
will  be  held  to  provide  interested 
parties  an  opportunity  for  oral 
presentations  of  data,  views,  or 
arguments  concerning  the  proposed 
standards  (see  DATES  for  the  hearing 
schedule)  The  public  bearing  will  be 
held  at  Research  Triangle  Ptik.  North 
Carolina;  and  will  start  at  aboirt  9am 
Persons  wishing  to  preserrt  oral 
testimony  at  the  public  hearing  must 
call  Ms.  Julia  Latta  at  (919)  541-5578  at 
least  2  days  in  advance  of  the  public 
hearing.  Persons  interested  in  attending 
the  bearing  should  also  call  Ms.  Latta  to 
verifv'  the  time,  date,  and  location  of  thc^ 
hearing.  Persons  may  call  (919)  541- 
5264  to  hear  a  recorded  message  that 
provides  current  information  on  thf 
status  of  the  public  hearing. 

Preamble  Outline.  The  following 
outline  is  provided  to  aid  in  locating 
information  in  thiF  preamble 

I.  Introduction 

A.  Summary  of  Regulatory  Det^sionh 

B.  New  Source  Performance  Stand.-»'-d")— 
General  Goals 

C.  Overview  of  this  FTenmble 

II.  Sununar)  of  the  Proposed  Subp»n  Kt> 

Standards 
A.  Source  CBt«gor^  lo  be  ReguliHed 
fi.  Pollutants  lo  be  Repuijtec 

C.  Format  for  the  Proposed  Standards 

D.  Proposfid  Sundards 

£  Comparison  of  the  1991  NSPS  and 

Today  s  Proposed  NSPS 
K.  Pf  rfonnon(x  Testing  and  Monitoring 

Rflquu^ments 
G.  Rdparting  and  R«<«rdk«epjng 

Requirements 

III  ImpaUs  of  ilie  Pn)f>os«d  Sr.ind.irds 

A.  Increuiuntai  lmpar.L<:  of  the  Pnipwirtd 
NSPS  over  ttie  1931  NSPS 

B.  Impacts  of  the  Proposed  NSP.*-"  Over  « 
Pre-Ti89  Baseline 

IV  Ratmnak  for  Proposed  Standards  for 

MWC  Bmissions 

A.  Bai  kground 

B.  .S«let:»ioii  of  Source  'Catf^ur^' 

C  Modifit^atior.  or  Recwnstrurtion  of 
Existing  MWCs 

D.  Selection  of  Designated  PoUutar.ls 

E.  Selection  of  Aflected  Facilities 
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1.  Introduction 

This  section  provides  an  introduction 
to  the  proposed  rule  by:  (1) 
Summarizing  the  history  of  the 
development  of  NSPS  for  new  MVVC's 
over  the  past  7  years;  (21  summarizing 
the  general  goals  of  the  proposed  rule 
that  are  specified  by  sections  111(d)  and 
129  of  the  Act  of  1990;  and  (3)  providing 
a  brief  overview  of  the  major  issues 
discussed  in  this  preamble 

A  Summary  of  Regulatory  Decisions 

During  the  early  and  mid-1980"s, 
several  studies  were  performed  to 
determine  whether  MWC  emissions 
should  be  regulated  and,  if  so.  under 
what  section  of  the  Act.  As  set  forth  in 
the  advance  notice  of  proposed 
rvilemaking  (ANPRM)  (52  FR  25399.  July 
7.  1987).  the  EPA  decided  to  regulate  air 
emissions  from  MWC's  under  section 
1 1 1  of  the  Act.  and  based  the  regulation 
on  best  demonstrated  technology  (BDT). 
as  required  by  section  111.  On 
December  20.  1989.  the  EPA  proposed 
NSPS  for  new  MWC's  and  emission 
guidelmes  for  existing  MWC's  (54  FR 
52251  and  54  FR  52209.  respectively) 
On  November  15.  1990.  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
and  added  se<.tion  129  to  the  Act. 
Section  129  of  the  Act  specifies  that 
revised  NSPS  and  emission  guidelines 
must  be  developed  for  MWC's  in 
accordance  with  the  requirements  of 
sections  111  and  129  Section  129 
further  specifies  that  revised  NSPS  and 
emission  guidelines  be  developed  for 
both  large  and  small  MWC's  and  that 
the  revised  NSPS  and  emission 
guidelines  must  reflet:!  a  more 
restrictive  standard  of  performance. 


Section  129  includes  a  schedule  for 
revising  the  1991  NSPS.  When  the  EPA 
did  not  comply  with  that  schedule,  the 
Sierra  Club  and  the  Natural  Resources 
Defense  Council  (NRDC)  filed  a 
complaint  with  the  U.S.  District  Court 
for  the  Eastern  District  of  New  York. 
The  resulting  consent  decree  requires 
the  EPA  Administrator  to  sign  a  notice 
of  proposed  rulemaking  not  later  than 
September  1.  1994  and  a  notice  of 
promulgation  not  later  than  September 
1.  1995  (Nos.  CV-92-2093  and  CV-93- 
0284). 

The  NSPS  and  guidelines 
promulgated  on  February  11, 1991  (56 
FR  5488  and  56  fR  5514.  respectively) 
apply  to  MWC's  with  unit  capacities 
above  225  Mg/day  and  reflect  BDT  as 
determined  by  the  Administrator  at  the 
time  those  standards  were  issued. 
Today's  notice  therefore  proposes  to 
create  new  NSPS  to  be  fully  consistent 
with  sections  111  and  129  of  the  Act 
and  to  extend  coverage  of  the  standards 
to  new  MWC  units  located  at  MWC 
facilities  with  aggregate  plant  capacity 
above  35  Mg/day.  Additionally,  under  a 
separate  notice  in  today's  Federal 
Register,  new  subpart  Cb  emission 
guidelines  for  existing  MWC  plants  with 
aggregate  capacities  above  35  Mg/day  of 
MSW  are  being  proposed  pursuant  to 
sections  111  and  129  of  the  Act. 

Today's  proposed  NSPS  is  more 
stringent  than  the  NSPS  promulgated  on 
February  11.  1991.  Today's  proposed 
NSPS  would  replace  the  subpart  Ea 
NSPS  for  those  facilities  for  which 
construction,  modification,  or 
reconstruction  commenced  after 
September  20.  1994.  However,  the 
February  11.  1991  subpart  Ea  NSPS  will 
remain  in  effect  for  affected  facilities 
constructed,  modified,  or  reconstructed 
after  December  20.  1989  and  on  or 
before  September  20. 1994.  Those 
sources  subject  to  the  February  11.  1991 
subpart  Ea  NSPS  would  also  be  subject 
to  the  emission  guidelines  being 
proposed  under  subpart  Cb  in  a  separate 
notice  in  today's  Federal  Register.  In 
most  cases,  the  proposed  subpart  Cb 
emission  guidelines  are  more  stringent 
than  the  existing  subpart  Ea  standards. 

B.  New  Source  Performance 
Standards — General  Goals 

The  Act  requires  the  promulgation  of 
performance  standards  under  section 
111  for  categories  of  new  and  existing 
stationary  sources  that  may  contribute 
to  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Sertion  129  of  the  Act  specifies 
that  NSPS  and  emission  guidelines  must 
be  developed  for  MWC's  in  accordance 
with  the  requirements  of  sections  111 
and  129  of  the  Act.  Section  129(a)(2) 


provides  that  the  revised  standards  for 
new  MWC's  reflect  the  maximum  degree 
of  reduction  in  emissions  of  designated 
air  pollutants,  taking  into  consideration 
the  cost  of  achieving  such  emission 
reduction,  and  any  non-air-quality 
health  and  environmental  impacts  and 
energy  requirements  that  the 
Administrator  determines  are 
achievable  for  a  particular  category  of 
sources  (this  standard  is  commonly 
referred  to  as  "maximum  achievable 
control  technology,  or  "MACT"). 
Additionally  section  129  provides  that 
standards  for  new  sources  may  not  be 
less  stringent  than  the  emissions  control 
achieved  in  practice  by  the  best 
controlled  similar  unit.  This  is  referred 
to  as  the  "MACT  floor."  The  standards 
themselves  are  set  forth  as  emission 
limits  and  do  not  specify  what 
technology  must  be  applied. 

C  Ox'eniew  of  this  Preamble 

This  preamble  will: 

(1)  Summarize  the  proposed 
standards  by  discussing  the  conclusions 
reached  with  respect  to  each  of  the 
elements  in  the  decision  summary; 

(2)  Describe  the  environmental, 
energy,  and  economic  impacts  of  the 
proposed  standards; 

(3)  Present  a  rationale  for  each  of  the 
decisions  associated  with  this  proposal; 

(4)  Present  a  regulatory  flexibility 
analysis;  and 

(5)  Discuss  administrative 
requirements  relevant  to  this  action. 

II.  Summary  of  the  Proposed  Subpart 
Eb  Standards 

This  section  presents  a  summary  of 
the  proposed  NSPS.  including 
identification  of  the  source  category  and 
pollutants  that  would  be  regulated 
under  the  proposal,  discussion  of  the 
format  of  the  proposed  standards,  and 
presentation  of  the  proposed  standards 
and  their  associated  performance 
testing,  monitoring,  recordkeeping  and 
reporting  requirements.  This  section 
also  provides  a  comparison  of  the 
emission  standards  in  this  proposed 
subpart  Eb  NSPS  versus  the  1991 
subpart  Ea  NSPS. 

A.  Source  Category  to  be  Regulated 

Today's  proposed  standards  would 
apply  to  each  MWC  unit  located  at  an 
MWC  facility  that  has  an  aggregate  plant 
capacity  to  combust  over  35  Mg/day  of 
MSW.  for  which  construction, 
modification,  or  reconstruction 
commenced  after  September  20,  1994. 
Additionally,  under  the  proposed  NSPS, 
plants  with  an  aggregate  capacity  to 
combust  between  25  and  35  Mg/day 
would  be  required  to  submit  an  initial 
report  of  their  facility  capacities  and 


l(><  ation  bui  would  not  be  subject  to 
iiiiy  other  provisions  of  the  NSPS. 
Municipal  waste  combustors  that 
commenced  construction,  modification, 
reconstruction  on  or  before  September 
20.  1994  are  not  covered  under  today's 
proposed  standards,  but  are  being 
addressed  in  a  separate  notice  in  today's 
Federal  Register. 

An  MVVC  is  defined  as  any  setting  or 
equipment  that  combusts  MSW. 
Municipal  solid  waste  combustion 
includes  the  burning  (or  p\Tolysis)  of 
MSW  in  any  type  of  setting  or 
equipment,  including  combustion 
equipment  with  or  without  heat 
recovery.  This  definition  has  been 
slightly  modified  from  the  February  11, 
1991  NSPS  and  is  discussed  below. 

Municipal  solid  waste  is  defined  as 
either  a  mixture  or  a  single-item  stream 
of  household,  commercial,  and/or 
institutional  discards.  This  would 
include  materials  such  as  paper,  wood, 
yard  wastes,  tree  trimmings,  plastics, 
leather,  rubber,  glass,  metals,  and  other 
combustible  and  noncombustible 
materials.  The  MSW  definition  includes 
household  discards  as  well  as  discards 
from  institutional  and  commercial 
sources,  but  does  not  include  industrial 
process  or  manufacturing  discards.  The 
definition  of  MSW  also  includes  refuse- 
derived  fuel  (RDF),  which  is  solid  waste 
that  is  shredded  (or  pelletized)  and 
classified  by  size  before  combustion. 
Municipal  solid  waste  does  not, 
however,  include  wastes  that  are  solely 
segregated  medical  wastes.  However,  if 
segregated  medical  wastes  are  mixed 
with  MSW,  the  resulting  mixture 
remains  MSW.  and  the  proposed 
standards  would  apply  if  the  aggregate 
MWC  plant  capacity  exceeded  35  Mg/ 
day  capacity.  Minor  editing  changes  are 
proposed  in  the  definition  of  MSW  to 
clarify  this  point. 

Air  curtain  incinerators  that  combust 
MSW  are  MWC's.  However,  air  curtain 
incinerators  that  bum  only  yard  wastes, 
tree  trimmings,  and  clean  untreated 
lumber  would  be  covered  under  a 
separate  set  of  proposed  opacity 
emission  limits,  and  no  other  part  of  the 
proposal  would  apply.  Air  curtain 
incinerator  opacity  requirements  are 
discussed  in  section  VII  of  this 
preamble. 

B.  Pollutants  to  be  Regulated 

Section  129  of  the  Act  requires  the 
EPA  to  establish  numerical  emission 
limits  specifically  for  SO2,  HCl,  PM, 
opacity,  Cd,  Pb.  Hg,  dioxins/furans,  CO, 
and  NOx.  Section  129  specifies  that  the 
EPA  may  also 

*  "  *  promulgate  numerical  emission 
limitations  or  provide  for  the  monitoring  of 
post-combustion  concentrations  of  surrogate 


substances,  parameters,  or  periods  of 
residence  times  in  excess  of  stated 
temperatures  with  respect  to  pollutants  other 
than  those  listed  |alx>ve|.  *   •   • 

Therefore,  the  EPA  is  proposing 
standards  for  load  and  flue  gas 
temperature  at  the  PM  control  device 
inlet  as  additional  indicators  of  MWC 
operating  practices.  The  EPA  is  also 
proposing  a  standard  for  fly  ash/bottom 
ash  fugitive  emissions  because  these 
emissions  include  Cd,  Pb,  Hg,  and 
dioxins/furans  (see  section  VI  of  this 
preamble  for  further  discussion  of  the 
EPA's  decision  to  regulate  fugitive 
emissions  from  MWC's). 

The  February  11,  1991  NSPS  includes 
standards  for  all  of  the  pollutants  listed 
above  except  Cd,  Pb,  Hg,  and  fly  ash/ 
bottom  ash  fugitive  emissions.  The 
proposed  NSPS  would  establish 
standards  for  all  of  the  pollutants  listed 
above.  The  proposed  stand.irds  for  the 
same  pollutants  regulated  by  the 
February  11.  1991  NSPS  (i.e.,  SO:,  HCl, 
PM,  opacity,  dioxins/furans,  NOx.  CO. 
load,  and  flue  gas  temperature  at  the  PM 
control  device  inlet)  would  be  revised 
under  the  proposal  to  reflect  the 
requirements  of  section  129. 

C.  Format  for  the  Proposed  Standards 

The  format  of  the  proposed  standards 
is  similar  to  the  format  of  the  February 
n .  1991  NSPS.  In  most  cases,  the 
format  is  in  the  form  of  emission  limits 
(concentrations). 

The  February  11,  1991  NSPS  specifies 
emission  limits  for  PM  and  opacity. 
Particulate  matter  is  measured  as  a 
concentration  (milligrams  per  dry 
standard  cubic  meter  (mg/dscm))  and  is 
corrected  to  7  percent  oxygen  (O2).  and 
opacity  is  measured  on  a  percentage 
basis.  The  format  for  the  PM  and  opacity 
standards  would  not  change  in  today's 
proposal,  but  Cd,  Pb,  and  Hg  emission 
limits  would  be  added.  Emissions  of  Cd, 
Pb,  and  Hg  would  be  calculated  as  a 
concentration  (mg/dscm)  corrected  to  7 
percent  O2,  dry  basis.  For  Hg.  today  s 
proposed  standards  would  also  establish 
an  alternative  percentage  reduction 
requirement.  A  new  method  (Method 
29)  that  would  measure  these  pollutants 
is  being  proposed  in  a  separate  part  of 
today's  Federal  Register. 

Th'e  February  11,  1991  NSPS 
establishes  control  requirements  for  SO2 
and  HCl  (MWC  acid  gases)  by  specifying 
both  numerical  emission  limits  and 
alternative  percentage  reduction 
requirements  for  both  SO2  and  HCl.  The 
concentration  emission  hmits  for  HCl 
and  SO2  are  calculated  as  parts  per 
million  by  volume  (ppmv)  corrected  to 
7  percent  O2,  dry  basis.  Today's 
proposed  standards  for  SO2  and  HCl 
would  also  be  based  on  the  same  format. 


The  February  11,  1991  NSPS 
addresses  a  numerical  emission  limit  for 
NOx  emissions.  The  concentration 
emission  limit  for  NOx  is  calculated  as 
ppmv.  Today's  proposed  standard  for 
NOx  is  based  on  the  same  format  as  thf 
February  11,  1991  NSPS. 

The  February  11,  1991  NSPS 
establishes  MWC  organics  control  bv 
specifying  an  emission  limit  for  dioxins/ 
furans.  The  format  of  the  dioxin/furan 
emission  limit  would  be  revised  by 
today's  proposal.  In  the  February  11. 
1991  NSPS.  emissions  of  dioxins/furans 
are  calculated  as  a  concentration 
(nanograms  per  dry  standard  cubic 
meter  (ng/dscm))  corrected  to  7  percent 
O2,  dry  basis,  on  a  total  mass  basis  lie., 
the  mass  of  all  tetra-  through  octa- 
congeners  were  added  together).  In 
today's  proposal,  dioxin/furan 
emissions  could  be  reported  either  in 
units  of  ng/dscm  toxic  equivalencv 
(TEQ)  or  in  units  of  ng/dscra  total  mass 
dioxins/furans.  Reporting*  in  TEQ  units 
is  done  by  first  measuring  the  total  mass 
of  dioxin/furan  congeners  and  then 
adjusting  the  results  for  the  toxicity  of 
each  dioxin/furan  congener.  The  same 
test  method  (Method  23)  is  used  in 
either  case.  See  section  II.F  of  this 
preamble  for  further  discussion  of  the 
proposed  method  of  reporting  dioxin/ 
furan  emissions  in  terms  of  TEQ. 
In  addition  to  controlling  stack 
emissions,  the  February  11, 1991  NSPS 
also  establishes  good  combustion 
operating  standards  for  .VfWC's.  These 
operating  standards  are  part  of  good 
combustion  practices  (GCP)  and  ensure 
that  emissions  of  MWC  organics 
(dioxins/furans)  are  minimized  on  a 
continuous  basis.  The  GCP  requirements 
are  included  in  today's  proposal,  but 
they  are  being  extended  to  apply  to 
MWC's  at  plants  of  35  Mg/day  aggregate 
capacity  or  larger.  Additionally,  some 
minor  revisions  are  being  proposed.  The 
proposed  revisions  would  include:  (1)  A 
requirement  that  all  shift  operators  and 
chief  facility  operators  obtain  full 
operator  certification,  (2)  "stand  in  " 
authority  for  MWC  control  room 
operators,  and  (3)  required  training  of 
MWC  shift  supervisors.  These  items  are 
discussed  below. 

The  February  11,  1991  NSPS  requires 
provisional  certification  of  the  chief 
facility  operator  and  shift  supervisors  bv 
the  American  Society  of  Mechanical 
Engineers  (ASME)  or  a  State 
certification  program.  Development  of  a 
site-specific  training  manual  to  be  used 
for  training  other  MWC  personnel  is 
also  required.  Today's  proposal  would 
require  that  the  chief  facility  operator 
and  shift  supervisor  obtain  both 
provisional  and  then  full  operator 
certification. 
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i>»!,iY  s  proposal  would  also  allow  for 
the  opttonai  cartificatioo  of  one  or  more 
(  nntrol  room  operators.  I'nder  the 
February  11,  1991  NSFS.  all  chief 
facility  operators  and  shift  supervisors 
shall  be  certified,  and  one  of  these 
individuals  must  be  onsite  during  all 
p«?notis  of  MWC  operation.  Under 
today's  proposal,  a  provisionally 
certified  control  room  operator  may 
"stand  in"  for  the  chief  facility  operator 
or  shift  supervisor  during  periods  in 
which  the  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
offsite,  in  order  to  fulfill  the 
requirement  that  a  certified  individual 
be  oosite  during  all  periods  of  MWC 
operation.  This  would  provide 
additional  operating  flexibility.  Today's 
proposal  would  also  require  that  all 
chief  facility  operators,  shift 
supervisors,  and  control  room  operators 
complete  the  EPA  or  a  State  MWC 
operator  training  course.  The  Ef'A  has 
developed  a  model  training  program 
that  has  been  distributed  to  State  air 
pollution  control  agencies,  the  EPA 
Regional  Offices,  and  MWC  industry- 
groups.  The  EPA  believes  that  operator 
training  is  an  integral  part  of  the 
implementation  of  GCP. 

Today's  proposed  standards  would 
establish  siting  requirements  for  all  new 
MWC's  at  plants  with  aggregate 


capacities  above  35  N4g/day.  These 
siting  requirements  would  include  three 
components.  First,  an  analysis  of  the 
impact  of  the  facility  on  ambient  air 
quality,  visibility,  soils,  and  vegetation 
would  be  required.  Second,  the  siting 
requirements  would  include  submittal 
of  a  materials  separation  plan  for  the 
area  served  by  the  affected  facility. 
Third,  the  MWC  owner  or  operator 
would  be  requirw!  to  make  both  the 
siting  analysis  and  the  materials 
separation  plan  available  to  the  public, 
hold  public  meetings  to  receive 
comments  on  the  siting  analysis  and 
materials  separation  plan,  and  respond 
in  writing  to  the  comments  received. 
These  siting  requirements  were  not 
included  in  the  February  11.  1991 
NSPS.  See  section  V.D  of  this  preamble 
for  a  more  detailed  discussion  of  the 
proposed  siting  requirements. 

Today's  pruf>osed  standards  also 
establish  standards  for  fugitive  fly  ash/ 
bottom  ash  emissions  ht>m  ash  handling 
facilities.  The  proposed  standards 
would  establish  visible  emissions  limits 
for  emissions  of  ash  from  buildings 
where  ash  was  transferred  and  from 
external  ash  transfer  equipment  and  ash 
handling  areas  at  the  MWC  facility-  This 
requirement  was  not  included  In  the 
February  11.  1991  NSPS 


D.  Proposed  Standards 

Today's  proposal  would  establish 
standards  for  MWC  acid  gases  (SO2  and 
HQ).  MWC  metals  (PM.  opacity.  Cd.  Pb. 
and  Hg).  MWC  organics  (dioxins/ 
furans),  and  NOx  The  proposed 
standards  also  include  requirements  for 
fly  ash/bottom  ash  fugitive  handling. 
MWC  operating  practices  (CO,  load,  and 
flue  gas  temperature),  operator  training 
and  certification,  and  siting  for  new 
MWC  units. 

The  proposed  NSPS  would  divide  the 
MWC  population  into  two 
subcategories:  The  first  would  be  for 
MWC  units  located  at  small  MWC 
plants  (i.e.,  those  with  aggregate 
capacities  to  combust  greater  than  35 
Mg/day  of  MSW  but  equal  to  or  less 
than  225  Mg/day),  and  the  second 
would  be  for  MWC  units  at  large  plants 
(i.e.,  those  with  aggregate  capacities  to 
combust  more  than  225  Mg/day  of 
MSW).  The  aggregate  capacity  of  all 
MWC  units  at  one  site  constructed  after 
September  20. 1994  would  be  added 
together  to  define  aggregate  MWC  plant 
capacity  for  determining  NSPS 
applicability. 

The  proposed  NSPS  for  each 
subcategory  of  MWC's  are  summarized 
in  table  1.  The  proposed  NSPS  are  also 
discussed  briefly  below. 


Table  1 .  Summary  of  Proposed  NSPS  for  New  MWC's 

(Subpart  Eb]  • 


Plant  sue  (MSW  cofnbustion  capacity) 


Appltcability 

The  proposed  NSPS  would  apply  to  new  MWC  uruts  located  at  ptaots 
Witt)  capacities  to  contxist  greater  than  25  Mg/day  o>  resNtontial. 
commercial,  arvl/or  institutiortal  discards "  Irxlustrial  discards  are  not 
covered  by  the  proposed  NSPS. 

5  25  Mg/day _ 

>25  Mg/day  but  i  35  Mg/day 

>35  Mg/day  but  s  225  Mg/day  (referred  to  as  smaN  MWC  plarts)  .. 
>225  MgWay  (referred  to  as  large  MWC  plants)  


Requirement 


hkA  covered  tjy  starxjards 

Initial  report  of  MWC  design  capacity  and  startup  date. 

Subiect  to  provisKxu  listed  tielow. 

Sub^  to  provisions  listed  tielow. 


Good  Con^i;st!t<n  Practlc«s: 

•  Applies  10  large  and  small  MWC  plants 

•  A  aita-tpacilic  operator  training  manual  would  be  requved  to  tie  developed  and  made  availat)le  lor  MWC  personnel.  The  EPA  or  State 
MWC  operator  trairur^  course  would  tie  required  to  be  completed  t>y  tfie  MWC  ctnef  facility  operator,  shift  supervisors,  and  control  room 
opefalors. 

•  Trie  ASME  or  a  State  MWC  operator  certification  would  be  required  to  be  obtained  t>y  the  MWC  chief  facility  operator  (marxlatory),  shift  su- 
pervisors (mandatory),  arxl  control  room  operators  (optional). 

•  The  MWC  load  level  would  be  required  to  be  measured  arxl  not  to  exceed  the  maximum  load  level  as  demonstrated  during  the  most  recent 
diOKvVTuran  per1ormarx;e  test 

•  The  PM  control  device  inlet  flue  gas  temperature  would  tie  required  to  be  measured  and  not  to  exceed  the  level  demonstrated  during  the 
most  recent  doiun/furan  performance  test. 

•  The  00  level  would  be  required  to  be  measured  usmg  CEMS.  arxt  the  concentration  in  the  flue  gas  would  be  required  not  to  exceed  the 
totowmg. 


MWC  type 


Modular  atarvad-air  and  excessair .. 
Mms  bum  walanni  and  refractory 

Mass  txjm  rotary  rafradory 

FluKji/ed-twd  combuakon  

CoalRDF  mixed  Kwl-fired 


CO  Level' 


50  ppmv 
lOOppmv 
100  ppmv 

100  ppmv 
150  ppmv 


Averaging 
time 


4-hour. 
4-hour. 
4-hour. 
4-hour. 

4-hour. 


MWC  type 


RDF  stokers   

Mass  burn  rotary  waterwalt 


COLevel< 


150  ppmv 
100  ppmv 


Averaging 
time 


24-hour. 
24-hour. 


MWC  Organic  Emissions  (measured  as  dioxin/furan)^  >« 

•  Dioxins/'furans  (compliance  test  by  EPA  Reference  Method  23) 

Large  and  small  MWC  plants  

•  Basis  for  dioxin/furan  standard 

MWC  Metal  Emissions - 

•  PM  (compliance  test  by  EPA  Reference  Method  5) 

Large  and  small  MWC  plants  

•  Opacity  (compliance  test  by  EPA  Reference  Method  9) 

Large  and  small  MWC  plants  

•  Cd  (compliance  test  by  EPA  Reference  Method  29) f 

Large  and  small  MWC  plants  

•  Pb  (compliance  test  by  EPA  Reference  Method  29)  f 

Large  and  small  MWC  plants  

•  Hg  (compliance  test  by  EPA  Reference  Method  29)' 

Large  and  small  MWC  plants  


•  Basis  for  PM,  opacity,  Cd,  Pb,  and  Hg  standards 

Large  and  small  MWC  plants  

MWC  Acid  Gas  Emissions' 

•  SO:  (compliance  test  by  CEMS) 

Large  and  small  MWC  plants  

•  HCI  (compliance  test  by  EPA  Reference  Method  26) 

Large  and  small  MWC  plants  

•  Basis  for  SO;  and  HCl  standards  

Nitrogen  Oxides  Emissions^ 

•  NO.x  (compliance  test  by  CEMS) 

Large  MWC  plants  

Small  MWC  plants  

•  Basis  for  NO,  standard 

Large  MWC  plants  

Small  MWC  plants 

Fly  Ash/Bottom  Ash  Fugitive  Emissions 

•  Fly  Ash/Bottom  Ash  (compliance  test  by  EPA  Reference  Method  22) 

Large  and  small  MWC  plants  


•  Basis  for  fugitive  emissions  standard 
Siting  Requirements 

•  Large  and  small  MWC  plants  


Compliance  Testing  and  Monitoring  Requirements 
•  Load,  flue  gas  temperature  


CO 


Dioxins/furans'',  PM,  Cd,  Pb,  Hg,  and  HCI 

Large  MWC  plants  

Small  MWC  plants  

•  Opacity 

•  SOj  

•  NOx  (large  MWC  plants  only)  

•  Fly  ash/bottom  ash  fugitive  emissions 


13  ng/'dscm  total  mass  or  0.20  ng/dscm  dioxin/furan  TEO. 
GCP  and  SD/FF/CI. 


15  mg/dscm  (0.007  gr/dscO. 

10  percent  (6- minute  average). 

0.010  mg/dscm  (4.4  gr/million  dscO. 

0.10  mg/dscm  (44  gr/million  dscf). 

0.080  mg'dscm  (35  gr/million  dscO  or  85-percent  reduction  in  Hg  emis- 
sions. 

See  t^asis  for  dioxin/furan  standard. 


30  ppmv  or  80-percent  reduction  in  SO;  errtssions  (24-hour). 

25  ppmv  or  S5-percent  reduction  in  HCI  emissions. 
See  basis  for  dioxin/furan  standard. 


180  ppmv. 

No  N0>  control  requirement. 

SNCR.      . 

No  NO>  coQtrol  requirement. 


No  visible  emissions  from  buildings,  ash  transfer  points,  or  asn  han- 
dling areas 
Wet  ash  handling  or  enclosed  ash  handling. 

(1)  Siting  analysis,  (2)  materials  separation  plan,  and  (3)  pobtc  meet- 
ings (including  response  to  comments)  p. 

Continuous  rrxinitoring,  4-hour  arithmetic  average. 
CEMS.  4-  or  24-hour  arithmetic  average,  as  applicatjie. 

Annual  stack  test 

Annual  or  third  year  stack  test''. 

COMS  (6-minute  average)  and  annual  stack  test. 

CEMS,  24-hour  geometric  mean. 

CEMS,  24-hour  arithmetic  average. 

Annual  test. 


■■  Definition  of  Abtxeviations  Used  in  Table: 

ASME  =  American  Society  of  Mechanical  Engineers 

Cd  =  cadmium 

CEMS  =  continuous  emission  monitoring  system 

CO  =  carbon  monoxide 

COMS  =  continuous  opacity  monitoring  system 

GCP  =  good  comtxistion  practices 

gr/dscf  =  grains  per  dry  standard  cubic  foot 

gr/million  dscf  =  grams  per  million  dry  standard  cubic  leet 

HCI  =  hydrogen  chloride 

Hg  =  mercury 
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Mg/day  -  me^agrams  per  day  (1  Mg/day  '11  short  tons/day  (2.204  pounds/day)) 
mg^dscm  ■  mfegrams  per  dry  standard  cutxc  meter  ( 1 00  mg/dscm  •  0.044  gr/dscf) 
MSW  m  muntcipal  so<ia  waste 
MWC  •  municipal  waste  combustof 

n^dscm  •  nanograms  per  dry  starxlard  cubic  meter  (1 .000.000  ng  ■  1  mg) 
NOx  •  nitrogen  oxtdes 
NSPS  -  new  source  pertormance  standards 
Pb  -  lead 

PM  •  particulate  matter 
ppmv  •  parts  per  million  by  volume 
RDF  •  reluse-derived  fuel 

SD/FF/CI  ■  spray  dryer/fatxic  filter/activated  cartxyi  injection 
SNCR  -  selective  norx:atalytic  reduction 
SOj  -  sulfur  dioxide 

TEQ«  toxic  equivalency  of  2.3.7,8-  tetrachlonnated  ditjenzo-pKJioxin  (North  Atlantic  Treaty  Ogantzation  (NATO)  1989  intemationat  witeria) 
Total  mass  « total  mass  o(  tetra-  through  octa-chJonnated  ditien?o-p-dioxins  and  ditjenzofurans. 
"Aif  curtain  incinerators  that  combust  only  yard  wastes,  tree  trimmings,  and'or  clean  lumtier  would  tie  subject  to  an  opacity  emission  limit  but 
to  no  other  parts  of  tf>e  proposed  NSPS.  Air  curtain  irKinerators  that  combust  other  MSW  are  subject  to  all  requirements  under  the  proposed 
NSPS. 
« All  concentration  levels  in  the  tabie  are  corrected  to  7  percent  O:.  dry  t>asis. 

"  Dioxins/furans  measured  as  total  tetra-  through  octa-chlorinated  dibenzo-p-dioxins  and  dibenzofurans.  For  plants  complying  with  the  TEQ  for- 
mat of  the  standard,  TEQ  is  determined  using  1989  iniernatioriai  toxicity  equivalerKy  factors. 

•For  MWCs  constructed  after  September  20,  1994.  but  on  or  tiefore  Septemtier  22.  1997,  the  standard  would  be  0.50  ng/dscm  TEQ  or  30  ng/ 
dscm  total  mass  for  the  first  3  years  of  operation  of  ttie  MWC.  After  the  first  3  years,  the  standard  would  tie  0.20  ng/dscm  TEQ  or  13  ng/dscm 
total  mass.  For  all  MWCs  constructed  after  September  22,  1997,  tne  standard  at  startup  would  be  0  20  ng/dscm  TEQ  or  13  ng'dscm  teal  mass. 
'Method  29  is  tieing  proposed  in  a  separate  notice  m  today's  Federal  Register. 

•  Two  public  meetings  would  be  held  for  review  of  the  matenals  separation  plan.  The  first  public  meeting  would  focus  on  review  o'.  a  draft  ma- 
terials separation  plan.  The  draft  materials  separation  plan  and  the  summary  of  responses  to  public  comments  atxxjt  the  plan  would  tx  submit- 
ted to  EPA  poor  to  application  for  a  construction  permn  under  New  Source  Review  (NSR).  A  second  public  meeting  would  be  held  after  submis- 
sion of  the  application  for  a  construction  permit  and  would  focus  on  tx)th  the  final  materials  separation  plan  and  the  siting  analysis.  The  sjtmg 
analysis,  tfie  matenals  separation  plan,  arxj  the  summary  of  responses  to  public  comments  on  the  siting  analysis  arxl  the  matenals  separation 
plan  would  be  submitted  as  part  of  the  initial  notification  of  cortstruction. 

"  The  proposed  NSPS  includes  provisions  that  would  allow  small  MWC  plants  to  conduct  performance  tests  lor  dioxins/furans,  PM,  Cd.  Pb,  Hg, 
and  HCI  every  third  year  if  the  MWC  meets  certain  specified  cntena  discussed  in  section  II.F  of  this  preamble. 


The  proposed  standards  are 
summarized  below. 

1,  Municipal  Waste  Combustor  Organics 

The  proposed  standards  for  MWC 
organics  would  require  new  MWCs  at 
MWC  plants  with  capacities  above  35 
Mg/day  for  which  construction 
commences  after  September  20.  1994. 
but  on  or  before  September  22.  1997.  to 
meet  a  dioxin/furan  emission  limit  of 
either  0.50  ng/dscm  TEQ  or  30  ng/dscm 
total  mass,  at  7  percent  (D^  for  the  first 
3  years  following  the  date  of  initial 
startup.  Thereafter,  the  standard  would 
be  0.20  ng/dscm  TEQ  or  13  ng/dscm 
total  mass.  For  MWCs  at  plants  with 
capacities  above  35  Mg/day  for  which 
construction  commences  after 
September  22,  1997,  the  standard  at 
startup  would  be  0.20  ng/dscm  TEQ  or 
13  ng/dscm  total  mass.  Emissions 
reported  in  TEQ  would  be  calculated 
using  the  1989  North  Atlantic  Treaty 
Organization  (NATO)  international  toxic 
equivalency  factors  (TEF's),  using  the 
methods  described  in  section  II.F  of  this 
preamble  and  section  60.58b  of  the 
proposed  subpart  Eb  NSPS. 

2.  Municipal  Waste  Combustor  Metals 

The  proposed  standards  for  MWC 
metals  would  require  all  MWCs  at 
MWC  plants  with  capacities  above  35 
Mg/day  to  meet  a  PM  emission  limit  of 
15  mg/dscm  at  7  percent  Oj.  Municipal 
waste  combustors  at  both  large  and 
small  MWC  plants  would  also  be 
required  to  meet  an  opacity  limit  of  10 


percent  based  on  a  6-minute  averaging 
period. 

The  proposed  standards  would  also 
establish  specific  emission  levels  for  Cd, 
Pb.  and  Hg.  The  proposed  standards 
would  require  new  MWCs  at  MWC 
plants  witb  capacities  above  35  Mg/day 
to  meet  a  Cd  limit  of  0.010  mg/dscm.  a 
Pb  limit  of  0.10  mg/dscm.  and  an  Hg 
limit  of  0.080  mg/dscm  or  an  85-percent 
reduction  in  potential  Hg  emissions. 
These  proposed  emission  limits  are 
corrected  to  7  percent  O2  on  a  dry  basis. 

3.  Municipal  Waste  Combustor  Acid 
Gases 

The  proposed  standards  for  MWC 
acid  gases  would  require  MWCs  at 
plants  with  capacities  above  35  Mg/day 
to  meet  an  HCI  emission  limit  of  either 
25  ppmv  or  95-percent  reduction  (at  7 
percent  O2.  dry  basis).  These  MWC 
plants  would  also  be  required  to  achieve 
an  SO2  emission  limit  of  either  30  ppmv 
or  80-percent  reduction  (at  7  percent  O2, 
dry  basis,  on  a  24-hour  geometric  mean 
basis,  measured  continuously). 

4.  Good  Combustion  Practices 

Today's  proposed  NSPS  would 
require  all  new  MWCs  at  MWC  plants 
with  capacities  above  35  Mg/day  to 
comply  with  specific  operating  practices 
that  reflect  GCP.  These  operating 
practices  include  CO  emission  limits, 
combustor  load  levels,  and  flue  gas 
temperatures  at  the  inlet  to  the  PM 
control  device. 

The  GCP  CO  levels  remain  basically 
unchanged  from  the  February  11,  1991 


NSPS.  For  modular  starved-air  and 
modular  excess-air  types  of  MWCs.  the 
CO  emission  limit  would  be  50  ppmv  (at 
7  percent  O2,  dry  basis)  on  a  4-hour 
block  average  basis.  For  mass  bum 
waterwall,  mass  bum  refractory  (rotary 
and  fixed-wall),  and  fluidized-bed  types 
of  MWCs,  the  CO  emission  limit  would 
be  100  ppmv  (at  7  percent  O2,  dry  basis) 
on  a  4-hour  block  average  basis.  For 
mass  bum  rotary  waterwall  MWCs,  the 
CO  emission  limit  would  be  100  ppmv 
(at  7  percent  O2,  dry  basis)  on  a  24-hour 
block  average  basis.  For  RDF-stoker 
MWCs.  the  CO  limit  would  be  150 
ppmv  (at  7  percent  O2,  dry  basis)  on  a 
24-hour  block  average  basis.  For  coal/ 
RDF  mixed  fuel-fired  MWCs.  the  CO 
limit  would  be  150  ppmv  (at  7  percent 
O2,  dry  basis)  on  a  4-hour  block  average 
basis.  These  limits  remain  unchanged 
from  the  February  11,  1991  NSPS  except 
that  a  limit  specifically  for  mass  bum 
rotary  refractory  units  has  been  added 
for  clarification. 

Municipal  waste  combustors  would 
be  allowed  to  operate  up  to  1 10  percent 
of  the  maximum  capacity,  as  achieved 
during  the  most  recent  dioxia/furan 
compliance  test.  Maximum  capacity 
would  be  based  on  the  staam  flow  rate, 
which  would  be  continuously 
monitored  according  to  the  ASME 
Power  Test  Code  (PTC)  for  Steam 
Generating  Units  (PTC4.1  and  PTC19.5). 
This  requirement  is  unchanged  from  the 
February  11.  1991  NSPS.  The  EPA 
requests  comments  on  this  method  of 
measuring  load  for  steam-generating 


MWCs.  Specifically,  the  EPA  has 
questions  regarding  the  requirement  for 
calibration  of  the  measuring  device  (e.g., 
orifice  plate)  befcN-e  and  after  each 
dioxin/furan  compliance  test.  The  EPA 
is  concerned  that  this  calibration 
requirement  may  be  overly  burdensome 
because  the  main  steam  line  that 
contains  the  orifice  pUte  may  need  to  be 
cut  in  order  to  access  the  orifice  plate 
for  recalibration.  Also,  the  EPA  requests 
comments  on  whether  the  ASME  PTC 
adequately  addresses  the  need  for 
calibrating  the  signal  from  the  flow 
meter. 

Additionally,  the  EPA  requests 
comments  on  the  use  of  bcaler  feed 
water  flow  as  an  alternative  method  for 
continuously  monitoring  load  for  steam- 
generating  MWCs. 

Furthermore,  the  EPA  is  considering 
allowing  the  use  of  the  continuous  flue 
gas  volumetric  flow  rate  to  measure 
maximum  capacity  for  both  steam- 
generating  MWCs,  as  well  as  those 
MWCs  that  do  not  generate  steam. 
These  types  of  monitors  are  based  on 
ultrasonic,  thermal,  or  differential 
pressure  methods,  and  are  now  being 
required  as  part  of  the  EPA's  Acid  Rain 
Program  (40  CFR  part  751  The  EPA 
requests  comments  on  vrhether 
continuous  flue  gas  vohimetric  flow  rate 
monitors  are  adequately  demonstrated 
and  accurate  methods  for  determining 
compliance  with  the  load  level 
requirements,  and  ii  they  should  be 
allowed  as  an  alternative  to  the  use  of 
the  ASME  PTC 

Under  the  NSPS.  MWCs  would 
estabhsh  a  site-specific  maximum  flue 
gas  temperature  at  the  final  PM  control 
device  inlet  demonstrated  during  their 
most  recent  dioxin/furan  compliance 
test.  Similar  to  the  provisions  for 
establishing  a  maximum  load  level 
measurement,  the  maximum 
demonstrated  PM  control  device  inlet 
temperature  is  estabhshed  as  the 
maximum  4-hour  block  average 
temperature  measured  during  the  most 
recent  dioxin/furan  compliance  test 
The  MWC  must  then  be  operated  so  that 
the  temperature  at  the  final  PM  control 
device  inlet  does  not  exceed  this  level 
by  more  than  17  '^  (30  "FJ  (4-bour  block 
average  basisj. 

5.  Operator  Certification  and  Trvining 

The  proposed  NSPS  would  require 
full  operator  certification  of  all  MWC 
shift  supervisors  and  MWC  chief  facility 
operators  by  tiie  ASME  or  a  State 
certification  program.  The  proposed 
standards  would  also  require  that  at 
least  one  of  the  following  persons  be  on 
duty  at  all  times  during  which  the  MWC 
is  combusting  waste:  A  fully  certified 


chief  facility  operator,  a  fully  certified 
shift  supervisor,  or  a  provisionally 
certified  control  room  operator.  A 
provisionally  certified  control  room 
operator  would  be  allowed  to  "stand  in" 
during  times  a  fully  certified  chief 
facility  operator  or  shift  supervisor  is 
offsite.  These  requirements  would 
become  effective  on  the  date  of 
promulgation  of  the  NSPS  or  6  months 
after  startup  of  a  new  MWC,  whichever 
is  later. 

In  addition,  the  proposed  NSPS 
would  require  each  owTier  or  operator  of 
an  MWC  plant  with  an  aggregate 
capacity  greater  than  35  Mg/day  to 
develop  and  maintain  a  site-specific 
training  manual  and  to  review  it  with  all 
employees  associated  with  the  operation 
of  the  MWC  (including  MWC 
maintenance  personnel,  crane/load 
operators,  and  ash  handlers).  The 
manual  and  training  would  be  updated 
annually.  This  site-specific  training 
requirement  would  be  effective  on  the 
date  of  promulgation  of  the  NSPS  or  6 
months  after  startup  of  a  new  MWC, 
whichever  is  later. 

Section  129  of  the  Act  of  1990 
requires  the  EPA  to  develop  and 
promote  a  model  program  for  the 
training  and  certification  of  MWC 
operators.  Section  129  specifies  that 
"any  person  with  control  over  processes 
affecting  emissions  from  a  unit"  must 
successfully  complete  an  acceptable 
training  program.  Consistent  with 
section  129,  today's  proposed  revisions 
would  require  all  MWC  chief  facility 
operators,  diift  super\"isors,  and  control 
room  oi>erators  to  complete  the  EPA  or 
a  State  MWC  operator  training  course 
before  operating  an  MWC  or  within  6 
months  following  promulgation  of  the 
standards,  whichever  is  later.  The  EPA 
has  developed  a  model  training  program 
and  has  distributed  it  to  State  air 
pollution  control  agencies,  EPA  regional 
offices,  and  MWC  industry  groups.  This 
model  training  program  could  be  used 
to  fulfill  this  requirement  and  prepare 
for  the  ASME  certiGcatian. 

6.  Nitrogen  Oxides  Emjssions 

The  proposed  standards  include  a 
NOx  control  requirement  for  MWCs  at 
large  plants  and  would  require  these 
MWCs  to  meet  a  N(3x  emission  hmit  of 
180  ppmv  (corrected  to  7  percent  O2. 
dry  basis,  on  a  24-hour  daily  average 
basis).  A  "no  control"  NOx  emission 
limit  for  MWCs  at  small  plants  is  also 
proposed  and  is  discussed  in  section  Vli 
of  this  preamble. 

7.  Siting  Requirements 

Siting  requirements  are  being 
proposed  for  all  new  MWCs  at  plants 


wi\h  capacities  above  35  Mg/day.  These 
siting  requirements  are  not  included  in 
the  1991  subpart  Ea  NSPS.  The  siting 
requirements  would  include  the 
following  three  components:  (1)  A  siting 
analysis.  (2)  a  materials  separation  plan, 
and  (3)  public  meetings.  The  siting 
analysis  would  address  the  impact  of 
the  facility,  taking  into  account  other 
major  industrial  facilities  near  the 
proposed  site,  on  ambient  air  quality, 
visibility,  soils,  vegetation,  and  other 
factors  that  may  be  relevant  in 
determining  that  the  benefits  of  the 
proposed  facility  significantly  outweigh 
the  en\-ironmental  and  social  costs 
imposed  as  a  result  of  its  location  and 
construction.  The  materials  separation 
plan  would  simimarize  materials 
separation  requirements  for  the  facility 
and  its  service  area.  Following  public 
meetings  on  the  siting  anal>'sis  and 
materials  separation  plan,  the  facility 
would  be  required  to  prepare  transcripts 
of  the  public  meetings  and  summaries  of 
comments  and  responses  for  the  ptiblic 
meetings. 

8.  Fly  Ash/Bottom  Ash  Fugitive 
Emissions 

Standards  are  proposed  for  fly  ash/ 
bottom  ash  fugitive  dust  emissions  from 
ash  handling  and  storage  facilities  at  all 
MWCs  at  plants  above  35  Mg/day 
capacity.  The  proposed  standards  would 
establish  a  no  visible  emissions  limit  for 
fly  ash/bottom  ash  handling  and  would 
apply  to  ash  handling,  conditioning, 
loading  and  storage  buildings,  anv 
external  ash  conveyors,  ash  transfer 
points,  or  ash  handling  activities  (e.g.. 
truck  loading),  and  any  other  area  at  the 
facility  that  is  a  potential  source  of  fly 
ash  or  bottom  ash  fugitive  emissions. 

E.  Comparison  of  the  1991  NSPS  and 
Today's  Proposed  NSPS 

The  subpart  Ea  NSPS  promulgated  on 
February  11.  1991  and  today's  proposed 
subpart  Eb  standards  both  include 
emission  limits  for  dioxins/furans.  PM. 
SO2,  HCI.  and  NOx;  however,  today's 
proposed  standards  for  most  of  these 
pollutants  are  more  stringent  than  the 
NSPS  promulgated  on  February  11, 
1991.  The  February  11, 1991  NSPS  did 
not  address  Cd,  Pb.  Hg.  or  fly  ash/ 
bottom  ash  fugitive  emissions,  but  these 
pollutants  are  included  in  today's 
proposal.  Also,  today's  proposal  wotild 
apply  to  all  MWC  units  at  plants  with 
aggregate  capacities  above  35  Mg/day. 
whereas  the  Februan-  11,  1991  NSPS 
only  included  MWCs  with  unit 
capacities  above  225  Mg/day.  A 
comparison  of  the  1991  NSPS  and  the 
proposed  NSPS  emission  hmits  for 
these  pollutants  is  shov^'n  in  table  2. 
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Fable  2.— Comparison  of  the  Proposed  NSPS  (Subpart  Eb)  and  the  1991  NSPS  (Subpart  Ea) 


Pollutant  or  parameter 


Dioxins/furans 


80^ 
HCI 


PM  

Opacity  

Cd 

Pb - 

Hg 

No.  

Fly  ash/bottom  ash  fugitive 

emissions. 
Siting  requirements  


NSPS  emission  limit* 


Proposed  NSPS  (subpart  Eb) 


MWC  ptents  >35  Mg/day* 


0.20  ng/dscm  toxic  equivalence  or  13  ng/dscm  total  mass 


30  ppmv  or  80-percent  reductiorr' 
25  ppmv  Of  95-percent  reductiofW 


15  mg/dscm : 

10  percent  ~ 

0.010  mg/dscm - 

0  1 0  mg/dscm  

0.080  mg/dscm  (or  85-pefcent  reduction)*  

180  ppmv  

No  visit}4e  emissions  from  buildings,  ash  transfer  points,  or  ash  handling  areas 

Siting  analysis,  materials  separation  ptan,  and  public  meeting  requirements 


1991  NSPS  (subpart  Ea) 


MWC's  >225  K4g/day 


30  ng/dscm.  total  mass 
(equivalent  to  about  0  50 
ng/dscm  toxic  equrva- 
lence). 

30  ppmy  or  SO-percent  re- 
ductJorr*. 

25  ppmv  or  95-percenl  re- 
duction.-' 

34  mg/dscm. 

1 0  percent. 

None. 

None. 

Nor>e. 

180  ppmv. 

None. 

None. 


•All  emission  limits  are  corrected  to  7  percent  O:,  dry  basis. 
►  Refers  to  aqgregate  MWC  plant  capacity 
•  Refers  to  MwC  unit  capacity. 
■"  Whichever  is  less  stringent 
'  Plants  >225  Mg/day  only. 


The  MWC  operating  standards  (GCP) 
contained  in  today's  proposal  are  the 
same  as  those  in  the  February  11,  1991 
NSPS.  The  training  and  certification 
requirements  have  changed  somewhat. 
The  February  11.  1991  standards  require 
only  provisional  certification  of  MWC 
chief  facility  operators  and  shif^ 
supervisors,  but  today's  proposed 
standards  would  require  both 
provisional  and  then  full  certification. 
This  change  is  being  proposed  because 
the  full  operator  certification  program  is 
now  widely  available.  In  1991.  the 
program  was  not  widely  available. 

Today's  proposal  also  adds  a 
provision  to  allow  provisionally 
certified  control  room  operators  to  stand 
in  for  the  MWC  chief  facility  opprators 
or  shift  supervisors  in  their  temporary 
absence  from  the  MWC.  Additionally, 
today's  proposal  would  require  all  MWC 
chief  facility  operators,  shift 
supervisors,  and  control  room  operators 
to  complete  the  EPA  or  a  State  MWC 
training  course.  This'  training  course 
requirement  was  not  included  in  the 
February  11.  1991  NSPS. 

F.  Perfomiance  Testing  and  Monitoring 
Requirements 

Information  related  to  the 
performance  testing  and  monitoring 
requirements  for  MWC  acid  gases  (SO2 
and  UCl),  MWC  organirs  (dioxin/furan), 
PM,  opacity.  MWC  operating  practices, 
and  NOx  has  been  published  in  a 
previous  Federal  Register  notice  (36  FR 
5488,  February  11,  1991)  These  same 
requirements  would  be  adopted  by 


today's  proposed  NSPS  and  would  be 
extended  to  apply  to  all  MWC's  at 
plants  with  aggregate  capacities  above 
35  Mg/day.  Because  the  proposed  NSPS 
allows  compliance  with  a  dioxin/furan 
limit  either  on  a  TEQ  basis  or  on  a  total 
mass  basis,  procedures  are  being 
proposed  for  determining  dioxin/furan 
emissions  on  a  TEQ  basis.  The  mass  of 
each  tetra-  through  octa-  chlorinated 
dibenzo-p-dioxin  and  dibenzofuran 
congener  would  be  measured  by  EPA 
Reference  Method  23.  Each  congener 
mass  would  then  be  adjusted  by  the 
corresponding  toxic  equivalency  factor 
(TEF;  the  1989  NATO  international 
TEF's).  Finally,  the  adjusted  congener 
masses  would  be  added  together  to 
determine  dioxins/furans  in  ng/dscm 
TEQ.  Furthermore,  today's  proposal 
would  require  both  large  and  small 
MWC  facilities  to  conduct  annual 
opacity  tests  using  EPA  Reference 
Method  9.  This  testing  would  be  in 
addition  to  the  continuous  monitoring 
of  opacity  levels.  Also,  today's  proposal 
allows  small  MWC  facilities  to  conduct 
less  frequent  testing  for  dioxin/furan. 
HCI.  and  PM  emissions  if  the  small 
facility  consistently  demonstrates 
compliance.  More  specifically,  if  three 
consecutive  annual  compliance  tests  for 
an  MWC  at  a  small  MWC  plant  indicate 
compliance  with  the  emission  limit  for 
a  pollutant  (i.e.,  dioxins/furans,  PM,  or 
HCI),  the  MWC  would  be  allowed  to 
wait  3  years  before  retesting  for  the 
pollutant.  If  the  next  test  conducted  in 
the  third  year  shows  compliance  with 


the  emission  limit  for  that  pollutant, 
then  the  facility  could  again  wait  3  years 
to  test  for  the  pollutant.  If 
noncompliance  with  the  emission  limit 
for  the  pollutant  occurs,  corrective 
actions  would  be  required  to  be 
undertaken  and  annual  testing  would  be 
required  to  be  conducted  until  3 
consecutive  years  of  compliance  with 
the  emission  limit  is  established.  At  a 
minimum,  performance  tests  for 
dioxins/furans,  PM,  and  HQ  would  be 
required  to  be  performed  for  each  MWC 
unit  at  small  MWC  plants  every  3  years. 
All  large  MWC  plants  would  continue  to 
be  required  to  conduct  annua) 
compliance  tests. 

Annual  performance  tests  to 
determine  compliance  with  the  Cd,  Pb, 
and  Hg  emission  limits  would  be  based 
on  EPA  Reference  Method  29.  The 
average  emission  rates  of  three  or  more 
test  runs  using  this  methodology  would 
be  used  to  determine  compliance.  The 
EPA  considered  the  use  of  EPA 
Reference  Method  101 A  for  Hg  testing: 
however,  based  on  available  data,  the 
EPA  has  concluded  that  Method  29  is  a 
better  measure  of  Cd,  Pb.  and  Hg 
emissions  than  Method  lOlA  and  has 
therefore  proposed  Method  29  for 
testing  MWC's. 

Also,  as  discussed  above  for  dioxins/ 
furans.  PM.  and  HCI.  if  small  plants 
demonstrate  compliance  with  the  Cd, 
Pb,  and  Hg  emission  limits  for  3 
consecutive  years,  they  would  be 
allowed  to  begin  testing  for  these  three 
pollutants  every  third  year. 


The  EPA  Reference  Method  29  is 
proposed  in  a  separate  part  of  today's 
Federal  Register.  Method  29  is  very 
similar  to  the  method  that  has  been  used 
by  the  EPA's  Office  of  Solid  Waste  to 
measure  metals  emissions  from  boilers 
cofirrng  harardous  waste,  commonly 
referred  to  as  the  EPA  muhimetals 
method.  The  proposed  Method  29  is 
discussed  in  section  IV. H  of  this 
preamble. 

Testing  and  moaitoring  requirements 
for  NOx  at  large  MWC's  are  the  same  as 
those  contained  m  the  February  11. 
1991  Federal  Register  notice  (S6  FR 
5488),  and  are  based  on  use  of  aCEMS. 

Annual  performance  tests  to 
determine  compliance  with  the 
proposed  fly  ash/bottom  ash  visible 
emissions  limits  would  be  based  on  EPA 
Reference  Method  22  .(3-hour 
continuous  visual  observation).  The 
limits  woald  apply  at  all  times  and  the 
tests  would  be  conducted  during 
periods  of  time  when  fly  ash/bottom  ash 
is  transfeired  from  the  combustor  or 
from  tlie  air  pollution  control  de\'ice  to 
the  ash  loading  area,  and  when  ash  is 
loaded  for  transportation  or  is  being 
transported  onsite. 

The  data  availabilitv  requirement  for 
CEMS  (SO2.  NOx,  CO'  and  O.  (or  CO2)) 
has  been  increased  from  the  1991  NSPS. 
Today's  proposal  would  require  that 
valid  paired  CEMShourlv  averages  (i.e., 
SO2  and  O2  (or  COJ,  NOx  and  O:  (or 
CO2).  and  CO  and  O;  («r  COzJ)  be 
obtained  for  75  p€ax:ent  of  the  hours  per 
day  for  90  percent  of  the  days  per 
calendar  quarter  that  the  affected  facility 
is  operated  and  combusting  MSW. 


G.  Reporting  and  Recordkeeping 
Requirements 

The  MWC  NSPS  promulgated  on 
Februarj'  11,  1991  established  reporting 
and  recordkBeping  requirements  for 
MWC  organics  (dioxiiis/furans),  MWC 
metals  (PM  and  opacity),  MWC  acid 
gases  (SO2  and  HCI),  operating  practices 
(CO,  load,  flue  gas  temperature,  and 
operator  training/certification)  and  Nox- 
These  reporting  and  recordkeeping 
requirements  are  discussed  in  the 
February  11, 1991  Federal  Register 
notice  (56  FR  5486).  These  same 
reporting  and  recordkeeping 
requirements  would  be  adopted  under 
the  proposed  NSPS.  with  two 
exceptions.  First,  dioxins/furans  would 
be  recorded  and  reported  on  either  a 
total  mass  basis  or  a  TEQ  basis.  Second, 
if  small  MWC's  meet  the  criteria 
allowing  them  to  conduct  performance 
tests  for  dioxins/furans,  PM,  and  HCI 
every  third  year,  they  would  submit  a 
simplified  annual  report  for  those  years 
in  which  testing  was  not  conducted. 

Today's  proposal  also  would  add 
reporting  and  recordkeeping 
requirements  for  Cd,  Pb,  and  Hg.  The 
proposed  standards  would  require  that 
initial  and  annual  compliance  reports  be 
submitted  for  Cd,  Pb.  and  Hg  for  MWC's 
at  plants  with  aggregate  capacities  above 
35  Mg/day.  If  small  MWCs  meet  the 
criteria  allowing  them  to  conduct 
performance  <ests  for  Cd,  R),  or  Hg 
every  third  year,  they  would  be  allowed 
to  submit  a  simplified  annual  report  for 
those  years  vrfien  a  full  compliance  test 
was  not  required.  The  proposed  NSPS 
would  also  require  that  the  amount  of 
activated  carbon  injected  for  Hg  control 


at  small  and  large  plants  he  recorded 
during  MWC  operation.. 

Initial  and  annual  cmnplianoe  reports 
for  fly  ash/bottom  ash  visible  emissions 
testing  would  be  required  under  today's 
proposal  for  both  small  and  large  plants. 

Additionally,  today's  proposal  would 
require  that  the  siting  analysis,  materials 
separation  plan,  and  summary  of 
responses  to  public  comments  be 
submitted  to  the  State.  Refer  to  section 
V.D  of  this  preamble  for  a  discussion  of 
these  proposed  requirements. 

Records  of  all  data,  including  results 
of  emission  tests  and  compliance 
reports,  would  be  maintained  for  5  x-ears 
following  the  date  of  submission  of  the 
data. 

III.  Impacts  of  the  Proposed  Standards 

The  EPA  projects  that  about  72  new 
MWC  plants  with  a  total  MSW 
combustion  capacity  of  about  17.6 
million  Mg/jT  will  begin  construction 
by  the  year  2000.  Of  those  72  plants,  48 
are  projected  to  be  large  plants  and  24 
are  projected  to  be  small  plants.  The 
proposed  subpart  Eb  NSPS  would  cover 
both  the  small  and  large  plants,  while 
the  1991  subpart  Ea  NSPS  covers  only 
large  plants.  This  section  describes  the 
impacts  (i.e.,  air,  water,  solid  waste, 
energy,  control  cost,  and  economic 
impacts)  of  the  proposed  NSPS.  The 
impacts  of  the  proposed  rule  are 
provided  in  two  forms.  FirsL  the 
incremental  impacts  of  the  proposed 
NSPS  over  the  1991  subpart  Ea  NSPS 
are  presented.  Second,  the  impacts  of 
the  proposed  NSPS  over  a  pre-1989 
baseline  (i.e..  a  baseline  prior  to  the 
effective  date  of  the  subpart  Ea  NSP5J 
are  presented.  A  sunmiary  of  these 
impacts  is  provided  in  table  3, 


Table  3.— Impacts  of  the  Current  Subpart  Ea  A^fD  Proposed  Subpart  Eb  NSPS 


Parameter 


New  MWCs  subject  to  NSF»S  in  the  Fifth  Year  after  Promulgation: 

ComtHJSlion  capacity  (10*Mg/yr)  

Numtjer  of  MWC  plants  _ _ 

Cost  <1 990  OoWars) 

Capital  cost  (S10«)  _ _ _.. 

AnrxisMzed  cost  (SlO'/yf)  

Average  cost  inofease  (S/f^  frftSW  combusted) ^. 

Annual  Emissions  neduohon  (Mg/yr): 


HO 
PM. 

Pb Z!.  ..!ZI".~".~Z 

Hfl 

NOx 

Tctel  dioxins/turans  (kg/yr)^ 
Dioxin/kiran  TEQ  (o/yr)o  


Increment  of 

proposed  NSPS 

over  the  1 991 

NSPS 


0.8 
24 

156 
43 
1.95 

3.000 

4,000 

800 

1 

17 

18 

200 

1 

17 


1991  NSPS' 


16.8 
48 

613 
157 
11.55 


35,000 

5,700 

9 

140 

9 

10.300 

28 

467 


Totat*' 


^7£ 
72 

76e 

200 

13.50 


36,000 

50.000 

6500 

10 

157 

27 

10,500 

29 

484 


'The  impacts  «feh«sed  on  a  pre-1 969  t>as€«ne  (i.e.,a*»asel«epnw*oewefteotwe  dale  cJf  the  subpart  Ea  MSPS 
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►■The  total  rmpacts  are  calculated  by  adding  the  incremental  impacts  of  the  proposed  NSPS  (subpart  Eb)  to  the  impacts  ollhe  1991  NSPS 
(subpart  Ea)  These  impacts  would  be  equivalent  to  the  total  impacts  ol  the  proposed  NSPS  over  a  pre-1989  baseline 
'  KQ/yr=kilograms  per  year. 
Jg/yr=grams  per  year. 


In  addition,  a  summary  of  economic 
impacts  (eg.,  household,  community, 
and  business  impacts)  is  presented  that 
provides  projected  economic  burdens 
resulting  from  the  combination  of  the 
1991  subpart  h.a  NSPS  and  the  proposed 
subpart  Kb  NSPS. 

Tne  cost  estimates  provided  in  this 
section  are  in  1990  dollars,  and  include 
costs  for  emission  control  and 
compliance  testing.  The  estimates  do 
not  include  costs  fur  such  things  as 
permitting  and  enforcement.  For  further 
information  on  the  impacts  of  the 
proposed  NSPS.  refer  to  the  document 
entitled  "Economic  Impact  Analysis  for 
Proposed  Emission  Standards  and 
Guidelines  for  Municipal  Waste 
Combustors"  that  is  included  in  the  list 
of  Items  under  SUPPLEMENTARV 
INFORMATION  at  the  beginning  of  this 
preamble. 

A.  Incremental  Impacts  of  the  Proposed 
NSPS  over  the  1991  NSPS 

The  following  is  a  discussion  of  the 
incremental  air,  water  and  solid  waste, 
energy,  and  cost  impacts  of  the 
proposed  NSPS  over  the  impacts  of  the 
1991  subpart  Ea  NSPS 

1.  Air  Impacts 

The  air  emission  reductions  discussed 
below,  as  well  as  other  impacts 
discussed  in  today's  proposal,  are 
nationwide  impac  ts  that  would  result 
from  full  implementation  of  the  NSPS  in 
the  fifth  year  after  adoption  These  an« 
incremental  impacts  of  the  proposal 
over  the  1991  subpart  Ea  NSPS 

Under  to«lay's  proposed  standards, 
nationwide  emissions  of  total  dioxins/ 
furans  would  be  reduced  by  about  1 
kilogram  per  year  (kg/yr).  total  mass, 
over  the  reductions  associated  with  the 
1991  subpart  Fa  NSPS.  Emissions  of 
dioxins/furans  on  a  TEQ  basis  would 
reduced  by  about  10  grams  per  year  (g/ 
yr).  On  a  nationwide  basis,  dioxin/furan 
emissions  would  be  reduced  by  about 
33  percent  over  levels  under  the  1991 
subpart  t:a  NSPS. 

Under  the  proposed  NSPS. 
nationwide  emissions  of  PM  would  be 
reduced  by  about  800  megagrams  per 
year  (Mg/yr)  over  the  levels  associated 
with  the  1991  subpart  Ea  NSPS  This 
represents  a  nationwide  reduction  of 
about  34  percent  over  the  subpart  Ea 
levels. 

Nationwide  emissions  of  Cd  and  Pb 
would  be  reduced  by  about  1  and  17 
Mg/yr.  respectively,  over  the  levels 
associated  with  the  1991  subpart  Ea 


NSPS.  This  represents  an  incremental 
reduction  of  about  53  percent  for  Cd  and 
81  percent  for  Pb  over  subpart  Ea  NSPS 

levels. 

Nationwide  emissions  of  Hg  would  be 
reduced  by  about  18  Mg/yr  over  levels 
associated  with  the  1991  subpart  Ea 
NSPS.  This  represents  an  incremental 
reduction  of  about  72  percent  over 
subpart  Ea  NSPS  levels. 

Nationwide  emissions  of  SO^  and  HCl 
would  be  reduced  by  about  3.000  and 
4.000  Mg/yr.  respectively,  over 
reductions  associated  with  the  1991 
subpart  Ea  NSPS.  Total  acid  gas 
emissions  would  be  reduced  by  about 
58  percent  over  subpart  Ea  NSPS  levels. 

Nationwide  emissions  of  NOx  would 
be  reduced  by  about  200  Mg/yr.  or  about 
1  percent  nationwide,  over  levels 
associated  with  the  1991  subpart  Ea 
NSPS. 

2.  Water  and  Solid  Waste  Impacts 

The  acid  gas/PM  and  NOx  control 
technologies  used  as  the  basis  for 
today's  proposed  NSPS  are  the  same 
technologies  used  as  a  basis  for  the 
subpart  Ea  NSPS.  Those  technologies 
were  determined  to  have  negligible 
water  or  solid  waste  impacts,  as 
discussed  in  the  previous  Federal 
Register  notice  (56  FR  5488). 

In  the  proposed  NSPS.  activated 
carbon  injection  is  the  technological 
basis  for  controlling  Hg  emissions 
Activated  carbon  injection  docs  not 
produce  a  wastewater  stream,  and  if 
would  have  a  negligible  solid  waste 
impact. 

As  with  the  1991  NSPS,  the  EPA 
concludes  that  MVVC  ash  disposal  is 
adequately  addressed  by  waste 
management  standards  so  that 
considerations  of  ash  quality  do  not 
play  a  role  in  this  rulemaking. 

J.  Energy  Impacts 

The  energy  impact  of  applying  acid 
gas/PM  controls  to  small  plants  and 
applying  Hg  controls  to  both  small  and 
large  MVVC  plants  will  result  in  a  total 
national  energy  increase  of  about  27 
gigawatt  hours  per  year  (GW-hr/yr)  of 
electricity.  No  increase  in  the  use  of 
natural  gas  is  anticipated. 

Many  of  the  small  plants  covered 
under  today's  proposal  produce  steam 
that  is  used  to  generate  electricity  for 
sale.  For  example,  a  typical  100  Mg/day 
MWC  plant  would  generate  about  12 
GW-hr/yr  of  electricity.  Such  an  MWC 
would  require  additional  energy  to 
operate  pollution  control  equipment. 


The  required  energy  would  be  about  0  7 
GW-hr/yr  of  electricity,  which  has  a 
relatively  small  impact  on  energy 
generated  at  the  plant  (about  6  percent 
of  energy  generated). 

■4  Control  Cost  Impacts 

The  EPA  estimates  the  incremental 
annual  social  cost  of  control  of  the 
proposed  NSPS  over  the  1991  subpart 
Ea  NSPS  to  be  about  $43  million  per 
year  and  the  incremental  national 
average  cost  per  unit  of  waste 
combusted  to  be  about  $1  95/Mg.  The 
incremental  capital  cost  of  control  in  the 
first  5  years  of  application  is  estimated 
to  be  $1 56  million  over  the  cost  of  the 
1991  subpart  Ea  NSPS. 

B  Impacts  of  the  Proposed  NSPS  Cher 
a  Pre-1989  Baseline 

The  following  provides  a  discussion 
of  the  impacts  of  the  proposed  subpart 
Eb  NSPS  over  a  pre-1989  baseline.  Since 
the  1991  subpart  Ea  NSPS  has  been 
effective  for  3  years,  the  impacts 
presented  below  provide  a  useful 
account  of  the  total  impact  of  the  NSPS. 
based  on  both  the  1991  subpart  Ea  and 
proposed  subpart  Eb  standards 

1.  Air  Impacts 

The  air  emission  reductions  discussed 
below  are  nationwide  impacts  that 
would  result  from  full  implementation 
of  the  NSPS  in  the  fifth  year  after 
adoption.  These  are  not  incremental 
impacts  relative  to  the  February  11. 
1991  NSPS  (see  section  111  A  for  a 
description  of  incremental  impacts) 

In  combination,  today's  proposed 
standards  and  the  1991  NSPS  would 
reduce  nationwide  emissions  of 
dioxins/furans  by  about  29  kg/yr,  total 
mass.  Emissions  of  dioxin/furans  on  a 
TEQ  basis  would  be  reduced  by  about 
480  g/yr.  This  represents  an  overall 
reduction  of  about  97  percent  compared 
to  baseline  dioxins/furans  emission 
levels  in  the  absence  of  the  1991  and 
proposed  NSPS. 

IJnder  the  proposed  standards  and  the 
1991  NSPS.  nationwide  emissions  of 
PM  would  be  reduced  by  about  6,500 
Mg/yr.  This  represents  an  overall 
control  level  of  over  80  percent  for  PM 
emissions  compared  to  baseline  levels 
in  the  absence  of  the  1991  and  proposed 
NSPS. 

Nationwide  emissions  of  Cd  and  Pb 
would  be  reduced  by  10  and  157  Mg/yr. 
respectively.  This  represents  an  overall 
reduction  of  about  94  percent  for  Cd 
emissions  and  about  98  percent  for  Pb 


4.  Control  Cost  Impacts 

a.  National  Overview.  The  EPA 
estimates  the  total  combined  annual 
social  cost  of  control  of  the  1991  NSPS 
and  today's  proposed  standards  to  be 
about  $200  million  per  year,  and  the 
overall  national  average  cost  per  unit  of 
waste  combusted  would  be  about 
$13.50/Mg.  For  perspective,  typical 
costs  incurred  in  1990  by  the  general 
public  for  the  collection,  transportation, 
and  combustion  of  MSW  and  ash 
disposal  ranged  from  $22/Mg  to  over 
$145/Mg  of  MSW,  averaging  about  $90/ 
Mg.  Additionally,  the  EPA  estimates  the 
capital  cost  of  control  in  the  first  5  years 
of  appHcation  of  the  1991  NSPS  and 
today's  proposal  to  be  $769  million. 

b.  Control  Costs  for  Tyj)ical  MWC 
Plants.  The  previous  section  presented 
costs  of  the  proposal  on  a  national  basis. 
This  section  presents  examples  of 
typical  costs  that  would  be  experienced 
at  both  a  large  MWC  plant  and  a  small 
MWC  plant.  These  are  typical  costs. 

The  costing  data  presented  in  this 
section  are  provided  in  the  following 
formats:  capital  cost,  annualized  cost, 
and  cost  per  Mg  of  municipal  waste 
combusted.  The  costing  information  is 
subcategorized  by  air  pollution  control 
components  (i.e.,  acid  gas  scrubber, 
activated  carbon  injection  appUcation, 
and  NOx  control).  For  perspective,  the 
estimated  cost  of  combustion  units 
(which  includes  the  cost  of  CiCP)  is  also 
displayed.  This  costing  information  has 
been  derived  from  1989  background 
information  documents  that  were  used 
in  developing  the  1991  NSPS  (see 
SUPPLEMENTARY  INFORMATION  for  more 
information  about  these  documents), 
and  is  presented  in  1987  dollars  (the 
escalation  factor  for  converting  to  mid- 
1990  dollars  is  1.111). 

From  table  3A.  it  can  be  noted  that  the 
capital  cost  for  control  at  a  new  large 
MWC  plant  (730  Mg/day  capacity) 
would  be  about  $14.2  million  of  which 
$12.0  million  would  be  for  the  acid  gas 
control,  2.0  million  for  NOx  control,  and 
less  than  one  million  for  activated 
carbon  injection.  On  an  annualized 
basis,  the  cost  would  be  about  $4.2 


emissions,  compared  to  emission  levels 
in  the  absence  of  the  1991  and  proposed 
NSPS. 

As  a  resuh  of  the  1991  and  proposed 
NSPS,  nationwide  Hg  emissions  would 
be  reduced  by  about  27  Mg/yr  over 
baseline  levels.  This  represents  an 
overall  reduction  of  about  80  percent  for 
Hg  emissions  compared  to  baseline 
levels  in  the  absence  of  the  1991  and 
proposed  NSPS. 

Nationwide  emissions  of  SO2  would 
be  reduced  by  about  38,000  Mg/yr,  and 
nationwide  emissions  of  HCl  would  be 
reduced  by  about  50.000  Mg/yr.  The 
1991  and  proposed  NSPS  would  reduce 
MWC  acid  gas  emissions  by  about  94 
percent  compared  to  baseline  emission 
levels. 

Nitrogen  oxides  emissions  would  be 
reduced  by  about  10,500  Mg/yr.  This 
represents  an  overall  nationwide 
reduction  in  NOx  emissions  of  about  35 
percent  as  compared  to  levels  in  the 
absence  of  the  1991  and  proposed 
NSPS. 

2.  Water  and  Solid  Waste  Impacts 

As  discussed  in  section  III.A.2,  the 
technologies  used  to  comply  with  both 
the  1991  subpart  Ea  and  proposed 
subpart  Eb  NSPS  do  not  produce  a 
wastewater  stream;  therefore,  no 
significant  water  pollution  impacts  are 
projected  to  occur.  Additionally,  the 
application  of  these  technologies  would 
result  in  a  negligible  solid  waste  impact. 

3.  Energy  Impacts 

As  a  resuh  of  the  proposed  and  1991 
standards,  total  national  usage  of  energy 
is  estimated  to  increase  by  about  290 
GW-hr/yr  of  electricity  above  baseline. 
No  increase  in  the  usage  of  natural  gas 
is  anticipated. 

The  majority  of  the  MWC's  covered 
under  the  proposal  produce  steam  that 
is  used  to  generate  electricity  for  sale. 
Those  MWC's  would  require  energy  to 
operate  pollution  control  equipment, 
but  such  energy  requirements  have  a 
relatively  small  impact  on  energy 
generated  at  the  plant  (about  4  to  6 
percent  of  total  energy  generated). 

TABLE  3A.— Capital  and  Annualized  Costs  of  Air  Pollution  Control  for  Typical  New  Urge  and  Small  MWC 

Plants^ 


million/yr  or  about  $17.50/Mg  of  waste 
combusted.  This  would  increase 
baseline  combustor  cost  from  about  $60/ 
Mg  combusted  to  about  $77/Mg 
combusted.  Large  MVVC  plants  represent 
about  95  percent  of  MWC  combustion 
capacity. 

For  a  new  small  MWC  plant  (90  Mg/ 
day  capacity),  table  3A  shows  a  capital 
cost  for  control  of  about  $3.14  million 
of  which  $3.1  million  would  be  for  the 
acid  gas  control  system  and  the 
remaining  for  activated  carbon  injection. 
On  an  annualized  basis,  the  cost  would 
be  about  $920,000/yr  or  about  $31/Mg  of 
waste  combusted,  this  would  increase 
baseline  combustor  cost  from  about  $60/ 
Mg  combusted  to  about  $91/Mg 
combusted.  Small  MWC  plants 
represent  about  5  percent  of  MWC 
combustion  capacity. 

C.  Economic  Impacts 

The  following  provides  a  discussion 
of  the  total  economic  impacts  (e.g.. 
household,  community,  and  business 
impacts)  of  the  proposed  and  1991 
NSPS  over  a  pre-1989  baseline.  As 
discussed  in  sections  III.A.4  and  III.B.4 
of  this  preamble,  the  proposed  subpart 
Eb  standards  would  have  a  small 
incremental  national  average  cost  per 
unit  of  waste  combusted  ($1. 95/Mg)  as 
compared  to  the  combined  impact  of  the 
1991  subpart  Ea  NSPS  and  the  proposed 
subpart  Eb  NSPS  ($13.50/Mg).  Since  the 
proposed  NSPS  is  based  on  the  same 
technologies  as  the  1991  NSPS,  and 
since  the  1991  NSPS  has  been  effective 
for  3  years,  the  impacts  presented  below 
provide  a  useful  account  of  the  total 
economic  impacts  of  the  NSPS.  based 
on  both  the  1991  and  proposed  NSPS. 
In  estimating  the  economic  impacts,  the 
EPA  assumed  that  all  new  MWC's 
would  have  been  built  with  no  more 
emission  control  than  that  mandated  by 
regulations  promulgated  before  1991, 
specifically,  40  CFR  part  60,  subparts  E 
and  Db.  This  pre-1991  situation 
represents  the  baseline  for  estimating 
regulatory  costs;  therefore,  all  cost 
estimates  provided  are  the  full  costs 
above  this  baseline. 


Parameter 


New  large  MWC  plant  (730  Mg/day  MBAVW  with  SD/FF  CI 
and  SNCR)*  '  »: 

Capital  cost  (SIO^) 

Percent  of  total  capital  cost  (%)"  

Annualized  cost  (SlO^/yr)  


Baseline 
combustor* 


50 
78 
14.4 


Air  pollution  control  device  cost* 


Acid  gas/ 
PM 


12 
19 
3.56 


Ch 


0.150 

0J2 

0.091 


N0> 


2.0 

3 

0.582 


Total 
APCD 
cost" 


14^ 
22 
4.23 


Total  com- 
bustor and 
APCD  cost 


64.2 
100 
18.6 


jt  ti    r  1  tf  k 
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lABLL  3A.-<.AHiAL  ANO  ANNUALtZTO  COSTS  OF  AlR  POLLUTKJN  CONTPOL  FOR  TYPICAL  NEW  LARGE  AMD  SMALL  l^4WC 

Plants* — Conttnued 


Pantnetai 


CTMt  increaM  (S/Mg  MSW  oomttuSied) 


New  anwl  MMKC  (Hm*  |90  MgWay  MOOrSA  wttU  SD/Ff  and 
CI)- 

Capital  cost  (S10») 


Peicani  ot  total  capMH  cost  (%)" 

ArvH«lizedoo8t($lOVyr) 

Aven^je  cost  increase  fS/Mg  MSW  oontMSled) 


DaseNne 
oontxj6to«* 


90^ 


5^ 

64 

1.83 
60i 


Air  polution  car*oi  device  cost* 


Acid^as/ 
PM 


M« 


36 

091 
30.2 


Ch 


0.37 


0043 
05 
0.0»4 
0.46 


NOx 


Z39 


0 
0 
0 
0 


Total 

APCO 
cosh" 


17i 


Totjd  cortv 
txjstor  and 

APCO  cost 


77J0& 


314 

8.54 

38 

100 

0S2 

276 

30.7 

91^ 

*The  costs  preaenled  are  w*  1987  Mtan.  To 
add  due  to  (oundrtg.  ^    .      , 

•<  Costs  lor  good  combustMXi  practices  are  tnchxied  m  contbustor  design  (no  cosQ 
'  CI  *  ackvaled  caitwn  ir^pction 
■<APCO  -  av  poNuton  oonkol  devKie 
'MBflft/t  -  mess  bum  vwalerwall  corrtxisk)! 
'SO/FF  •  spray  dryer  and  iabrc  MkM. 
•  SNCR  •  selective  noncatalylic  reduclKMi. 
-  Ooos  not  add  to  100  percent  due  to  rounding 
■  MOD  3A  •  modular  starved-au  comtoustor 


The  overall  iiKTerDeataJ  national 
avera^^  cost  per  uxiil  of  wrarte 
rombus*edof$13  50/Mj?  (presented  in 
section  U1.B.4  of  this  preaa>))ie)  breaks 
down  as  follows:  Si  1  for  acid  ftaaJPM 
and  niotals  control.  $0.40  for  H^  lAMtrA. 
$1  80  for  NOx  control;  and  $0  35  for 
testing,  reporting,  and  recordkeeping 
The  $1.80  cost  for  HO»  cxmlrol  is  for 
large  MVVC  plants  only,  becaune  no 
small  plants  will  inctir  NC)x  tontrol 
costs. 

The  standard  will  have  a  wide  range 
of  impacts  on  the  phce  uf  aimbustirjn 
services.  To  study  thr^se  potential 
impacts,  the  EI'A  first  applied  a  cost 
H«  ( ountir^  procedure  that  approximates 
tim  one  that  would  be  used  by  an 
individual  publicly  owned  MWd  Then. 
using  a  1993  average  tipping  foe  of  S-S?/ 
Mg  of  MSW  combusted  {IWO  dolLirs) 
and  assuming  the  full  cost  of  nutting 
acid  gas,  FM.  tig.  and  NK)x  rnquiretn<«nts 
is  passed  dirocllv  to  M\\ '  ■•^rs, 

the  EPA  found  that  the  l^•^^  I 

highest  lipping  fee  increaais  for  the 
HHKlrl  plants  used  in  the  U'As 
etonomic  analysis  would  be  ab<,ut  511/ 
Mg  and  $85/Mg  ^  ely.  The 

nidjority  of  tippu.s  ■  •  roasus  would 
be  in  the  $13/Mg  to  $1R/Mg  rnnRe  This 
inc. r«.«5e  would  be  e«i  '  to  about 

Sl.OO/month  to$l  St;  for  a 

lypif^al  household. 

The  EPA  projncU  that,  rl:^.."  ' 

how  the  regulatory  ousts  art;  ! 
most  of.the  burden  will  Hnd  lis  way 
directly  or  indirectly  to  hou^hnlds 
served  by  MWC's.  Qists  that  are  directly 
ass«*ssed  to  hoiisehoUls  ar»'  likely  to  be 
in  the  form  of  inrreas«'il  coll«Hliun  fees 
and/or  increased  taxes.  Indixoct 
hmisehold  r:osts  anr  pri<'.r  inrraastts 


Nad-I990dolvs.muaply  1967  dolars  by  a  factor  of  1.111.  Totad  cost  vdhies  may  not 


liiarged  by  bufteHnt  tkat  annilariy  are 
fared  with  incraaaes  in  ooUactkm  fans 
and/or  taxes.  For  the  1991  NSPS  and  the 
standards  being  proposed  today,  the 
EI'A  projects  an  iixrease  in  the  average 
armual  household  cost  of  waste  disposal 
of  about  $21  for  communities  that 
construct  new  MWC's.  The  actual  cr»si 
per  household  will  depend  on  local 
conditions.  incJuding  the  extent  to 
Mrliich  recycling  and  landfilling  are  also 
uaed  within  the  affected  oominunity. 
Approximately  S4  percent  of  the  total 
average  household  cost  is  a  direct  cost. 
thu.s  the  annual  direct  hou.<)ehold  cost 
would  be  a  little  over  $11  The  EPA 
estimates  that  the  avenge  annual 
household  cost  breaks  down  to  $17  per 
year  for  communities  over  250,000  in 
population,  $23  for  oommunittes  with 
populations  bttween  100,000  and 
250.000.  $29  for  communities  with 
populations  botween  50.000  and 
100.000.  and  $27  for  ctimmunities  with 
populations  under  50.000.  This  range 
represents  0.04  to  009  percent  of 
hou.sehold  income.  The  EPA  expects 
that  comparatively  few  communities 
under  100.000  will  be  afTecJed  by  the 
standards,  because  such  coinmunities 
lend  to  rvly  on  landfilling. 

1'  ion  of  now  regulations 

in«  I  ists  for  a  community  and  at 

some  point  has  the  potential  to  affect 
abilities  to  issue  bonds.  To  address  this 
is.sue.  the  ETA  used  demographic  and 
Dnancial  d.tta  to  project  potential 
difficulty  that  might  confront 
communities  planning  to  construct  new 
MWC's  with  bond  Gnancing.  Applying 
g«;nerally  accepte<l  criteria  fur  issuance 
of  ravauue  and  general  obligation  boiMis, 
the  EPA  found  that  no  community,  large 


or  small,  should  experience  difficuhy 
with  bond  financing  as  a  result  of  the 
proposed  standards. 

To  address  the  issue  of  cost  increases, 
the  EPA  identified  five  private  firms 
that  plan  to  construct  one  or  more 
MWC's  that  will  be  subject  to  the 
standards.  Of  the  five,  four  are  small 
(i.e.,  have  less  than  $6  million  in  annual 
sales).  (Firms  for  which  annual  sales 
data  are  not  available  are  assumed  to  be 
small.)  Financial  data  are  available  for 
only  one  nmi.  which  is  a  large  hrm. 
Total  annual  costs  of  the  1991  and 
proposed  N.SPS  as  a  percentage  of  sales 
is  less  than  1  percent  for  that  firm. 
Potential  tipping  fee  increases,  based  on 
the  full  pass-through  of  emission  control 
costs  (i.e..  passing  all  control  costs  to 
consumers  via  the  tipping  fee)  and  an 
average  tipping  fee  of  $57/Mg  (1990 
dollars),  will  average  about  28  percent 
for  MWC's  owned  by  small  finus.  and 
about  1 7  percent  for  MWC's  owned  by 
large  firms. 

In  its  analysis  of  cost,  economic,  and 
environmental  impacts,  the  EPA 
assumed  that  the  1991  NSPS  and  the 
standards  being  proposed  today  will  not 
cause  communities  to  alter  their  plans 
to  construct  new  (or  to  use  already 
coustructetl)  MWC  plants.  Specifically, 
the  EPA  is  assuming  that  its  projections 
of  how  much  MSW  will  be  combusted 
in  the  year  2000.  and  the  types  and  sizes 
of  new  combustors  that  will  be  used, 
will  not  be  effected  by  the  standards 
being  proposed  today  Mowever,  some 
communities,  if  faced  with  large 
compliance  costs,  may  choose  to  delay 
or  cancel  construction,  or  to  downsize 
MWC's,  or  to  change  oombusbon 
tecJuology.  These  communities 


probably  would  expand  landfilling, 
recycling,  or  source- reduction  activities. 
If  the  standards  do  cause  some 
communities  to  shift  away  from 
combustion,  the  result  will  be  a  general 
reduction  of  the  cost  impacts  reported 
here.  However,  any  such  shifts  caused 
by  the  standards,  and  the  net  economic 
and  environmental  effects  of  those 
shifts,  are  extremely  difficult  to  project. 
This  is  in  part  due  to  the  fact  that 
environmental  regulations  for  landfills, 
as  well  as  landfill  site  location 
problems,  will  be  exerting  an  opposite 
influence  on  communities — causing 
them  to  look  with  more  favor  on 
combustion  alternatives. 

The  EPA  has  h>een  able  to  quantify 
some  of  the  benefits  of  the  standards. 
The  absence  of  sufficient  exposure- 
response  and  valuation  information 
precludes  a  comprehensive  benefits 
analysis  for  many  of  the  MWC 
pollutants.  The  EPA  expects  partial 
benefits  for  reduction  of  PM  and  SO2 — 
primarily  benefits  from  reductions  in 
morbidity  and  mortality — to  total  about 
$160  million  annually.  However,  recent 
evidence  suggests  the  mortality 
reduction  benefits  of  particulate  matter 
controls  may  be  higher  than  is  assumed 
in  this  analysis. 

In  conclusion,  based  on  the  combined 
economic  impacts  analysis  of  both  the 
1991  and  proposed  NSPS,  the  EPA 
expects  that  no  community  will  be 
significantly  impacted  by  the  proposed 
and  1991  NSPS.  Since  the  incremental 
impact  of  the  proposal  over  the  1991 
NSPS  is  only  one-seventh  the  total 
combined  impact  (based  on  incremental 
national  average  cost  per  unit  of  waste 
combusted),  the  proposal  is  expected  to 
have  a  very  small  impact  on 
communities. 

rv.  Rationale  for  Proposed  Standards 
for  MWC  Emissions 

This  section  addresses  the  legal, 
technical,  and  economic  basis  for  the 
proposed  NSPS.  The  basis  for  regulating 
MWC's,  for  regulating  the  specified 
pollutants,  and  for  regulating  MWC's 
according  to  the  specified  size 
categories  are  discussed.  The  section 
also  presents  the  EPA's  approach  in 
establishing  the  MACT  floor  and 
selecting  MACT.  Additionally,  the 
section  discusses  the  selected  format  for 
the  proposed  standards,  the  proposed 
performance  testing  and  monitoring 
requirements,  and  the  proposed 
reporting  and  recordkeeping 
requirements. 

A.  Background 

On  November  15, 1990,  the  Act  was 
amended.  The  amendments  added  a 
new  section  129  to  the  Act,  which 


applies  to  a  range  of  solid  waste 
incinerators  including  MWC's,  medical 
waste  incinerators  (MWI's),  infectious 
waste  incinerators,  and  industrial  waste 
incinerators. 

Under  authority  of  sections  111  and 
129  of  the  Act  of  1990,  the  EPA  was 
directed  to  develop  and  promulgate 
MACT-based  NSPS  for  MWC's 
according  to  a  specified  schedule.  At  the 
time  of  enactment  of  the  Act  as 
amended  in  1990,  the  EPA  had  already 
proposed,  under  section  111  of  the  Act, 
NSPS  based  on  BDT  for  all  sizes  of  new 
MWC's.  Section  129  of  the  Act  of  1990 
directed  the  EPA  to  promulgate 
standards  based  on  BDT  under  the 
deadlines  imposed  in  the  consent 
decree  in  State  of  New  York  et  al.  versus 
ReillyiNo.  89-1729  D.D.C.),but  limited 
applicability  of  the  standards  to 
combustors  with  unit  capacities  greater 
than  225  Mg/day.  As  a  result,  the 
standards,  which  were  proposed  in 
1989,  under  development  for 
promulgation  in  late  1990  were  revised 
to  be  applicable  only  to  these  MWC 
units.  "The  final  standards  were  signed 
by  the  Administrator  on  January  11, 
1991  published  in  the  Feideral  Register 
on  February  11,  1991  (56  FR  5488). 

Section  129  of  the  Act  also  directs  the 
EPA  to  develop  another  NSPS  for 
MWC's  that  would  be  based  on  a  more 
stringent  control  scenario,  apply  to 
smaller  facilities,  and  cover  more 
pollutants.  Specifically,  section  129 
directs  the  EPA  to  promulgate  MACT- 
based  NSPS  for  MWC  units  at  MWC 
plants  with  capacities  to  combust  less 
than  225  Mg/day.  Section  129  also 
directs  the  EPA  to  develop  numerical 
emission  limits  for  Cd,  Pb,  and  Hg,  to 
incorporate  siting  requirements  for  new 
units,  and  to  develop  operator  training 
requirements.  Additionally,  section  129 
directs  the  EPA  to  develop  an  opacity 
limit  for  air  curtain  incinerators  firing 
certain  "clean"  fuels. 

Today's  proposal  complies  with  all 
requirements  of  section  129  described 
above.  This  has  been  done  by:  (1) 
Proposing  MACT-based  NSP'S  that  cover 
MWC  units  at  plants  with  capacities 
above  35  Mg/day;  (2)  proposing 
numerical  emission  limits  for  Cd,  Pb, 
and  Hg;  (3)  proposing  siting 
requirements  for  new  MWC  units;  (4) 
proposing  operator  training 
requirements;  and  (5)  proposing  opacity 
limits  for  air  curtain  incinerators  firing 
specific  "clean"  fuels. 

The  proposed  NSPS  are,  in  effect, 
replacing  the  February  11,  1991  subpart 
Ea  NSPS  for  MWC  facihties  for  which 
construction,  modification,  or 
reconstruction  begins  after  September 
20. 1994,  because  the  February  11, 1991 
subpart  Ea  NSPS  are  based  on  BDT 


rather  than  MACT.  The  February  11. 
1991  subpart  Ea  NSPS  will  remain  in 
effect  for  facilities  for  which 
construction,  modification  or 
reconstruction  began  after  December  20. 
1989  but  on  or  before  September  20. 
1994.  Those  existing  facilities 
constructed  after  December  20,  1989  but 
before  this  proposal  would  be  subject  to 
both  the  1991  subpart  Ea  NSPS  and  the 
subpart  Cb  guidelines  proposed  in  a 
separate  notice  in  today's  Federal 
Register.  This  dual  coverage  under  both 
the  proposed  subpart  Cb  and  the  1991 
subpart  Ea  is  further  discussed  in  the 
preamble  to  the  proposed  subpart  Cb  in 
today's  Federal  Register  notice. 

B.  Selection  of  Source  Category 

The  previous  MWC  NSPS  adopted  on 
February  11,  1991  provided  the 
rationale  for  the  selection  of  MWC's  as 
a  source  category  to  be  regulated  (56  FR 
5488).  Moreover,  section  129  of  the  Act 
directs  the  EPA  to  issue  NSPS  for  this 
source  category,  and  thereby  confirms 
the  EPA's  earlier  decision. 

Today's  proposed  NSPS  (subpart  Eh) 
would  apply  to  new  MWC's,  defined  as 
those  MWC's  for  which  construction, 
modification,  or  reconstruction 
commenced  after  September  20,  1994. 
Municipal  waste  combustors  for  which 
construction,  modification,  or 
reconstruction  commenced  on  or  before 
September  20,  1994.  would  he  covered 
by  the  subpart  Cb  emission  guidelines 
proposed  in  a  separate  notice  in  today's 
Federal  Register. 

Also,  as  required  by  section  129  of  the 
Act,  today's  proposed  NSPS  would 
establish  opacity  limits  for  certain  new 
air  curtain  incinerators,  for  which 
construction,  modification,  or 
reconstruction  commenced  after 
September  20,  1994.  Under  the 
proposed  NSPS,  air  curtain  incinerators 
that  bum  only  yard  wastes,  tree 
trimmings,  and  clean  untreated  lumber 
would  be  required  to  meet  an  opacity 
limit  and  no  other  requirements  would 
apply.  The  proposed  standards  for  these 
air  curtain  incinerators  are  presented  in 
section  MI  of  this  preamble. 

C.  Modification  or  Reconstruction  of 
Existing  MlVC's 

The  subpart  Ea  NSPS  proposal 
published  in  the  Federal  Register  on 
December  20,  1989  (54  FR  52251) 
provided  a  discussion  of  the  terms  and 
conditions  associated  with  construction, 
modification,  and  reconstruction  for 
MWC's.  One  change  is  being  proposed. 
Previously,  the  terms  "modification" 
and  "reconstruction"  were  defined 
under  sections  60.14  and  60.15  of 
subpart  A  of  part  60.  Section  129  of  the 
Act  has  specified  a  new  definition  of 
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"modNfied  solid  waste  inJnmttkm 
unit"  tiiat  omibiiMS  and  revises  (ti« 
previous  dt-nnitious  o(  '■■K»difi<»ti«io 
and  ■■re<:onslrut;lion.'"  SpecifHaily. 
"modifiad  solid  «rasl«  im.i— l«>i<wi 
unit"  rrfers  to: 

(1)  MtKlificatMUU  {or  which  the 

*  *  *  cuiuubtive  ncMls  uf  tkr  anodificalkMis, 
over  the  iifr  oi  the  unit.  e«CMd  SO  pm 
centuin  itf  thr  oriKinnl  cu*!  of  th» 
contttructioo  and  luiUallatton  oi  the  uiul  (nal 
inrludii'^  lh«  < mt  of  any  land  pun  ba.«f>d  in 
cnnnw  lion  with  *\uh  mnstmctioo  or 
liwtalliition)  updated  to  ointmt  «t»?t<  •   '   * 

or  (2)  uiixlifjcatiuns  invulvinj 

*  *   *  a  p^  >-.K«i<hange  10  or  diaTT^  in 

th«  mclho-l     I  i.;ipraUoa  of  lh«  Diitt  Mbidi 
incr«a!i«f'^  .r<c  amount  of  <iny  air  p«>llulant 
pmilled  b\  '.t>«  unit  ior  vthtch  ■tandnrd*  ha\-e 
b*N>n  estabJ  ished  under  j^ei  1  mw  1 29)  or 
Station  ni  *    *    *. 

D.  SelectJon  of  Dmiffiated  PoJIutonts 

Tht!  previous  MWC  NSPS  pinposai 
puhlishtid  in  the  Federal  Reff^rr  tni 
December  20.  l<iH9  (54  KK  52ZS1) 
pmvided  the  rationale  for  the  selection 
of  "MWC  prniMions"  and  NOx  as 
designated  poiiutauts  umior  se<:lion 
111(b)  of  the  Art.  Additionally,  section 
129  of  the  Art  speciPies  that  enits&ion 
limits  shall  be  developed  for  FM. 
opacity.  SOj.  HO.  NO,,  CXI,  CA.  Ph.  Hg. 
and  dioxina/furaxK.  Emission  Umits  (or 
all  but  three  of  these  pollutants  ((2d.  Fb. 
and  Hg)  were  established  in  the 
February  11,  19U1  standards  S«Mion 
129  alao  requires  that  siting 
requirements  be  established  f«>f  new 
MWCsthat  will  nunimize.  on  a  site- 
specific  basis,  potential  risks  to  public 
health  or  the  eux-ironment.  Today's 
pmposal  responds  to  thns»?  new  TWO 
Art  ffxjuirentents. 

Standards  for  fugitive  MWC  (!y  asJi/ 
bottom  ash  emixuinns  are  proposed 
today  (xxaiusR  these  emissions  uNilain 
PM.  Cd.  Pb.  Hg.  ar.il  dioxins/furjins. 
uhicii  are  components  of  the  (!i;s.ipnjted 
pollutant  "MVVC  emissions  " 

E.  SeltTtion  of  Affected  FovilUnt 

For  the  proposed  NSPS,  ?'  "     '    '<d 
facility,  an  MWC  lacjlily.  is  '  .t; 

any  s«!lfing  or  equipment  i  '  ' 

used  to  burn  MSW  (includ:    „         ;       i 
extends  to  MWC  fly  ash/bottom  aiJi 
emis.sion  points,  including  ash  s'orvge 
are.is,  conveyor  transfer  puiivt^.  aiid  ash 
loading  areas  for  hauling  tni(i.s  at  the 
MWC  site  This  does  not  extend  to  ash 
handhng  outside  of  the  MVVC  property 
bododary  or  at  ash  fill  sites. 

Municipal  waste  combustion  uiciiMies 
the  burning  (or  pyrolysis)  of  MSW  in 
any  type  of  equipment,  chamber,  or  pit, 
including  equtpaieat  with  and  without 
htvat  recovery  Muni<  ipul  solid  waste  is 
defined  as  either  a  mixture  or  a  single- 


item  streaai  at  household.  ooouKrciaL 
and/or  isstitutional  discards.  This 
would  indudc  discards  such  as  paper, 
wood,  yard  wastes,  trt«  tnmmui|^. 
plasti(3,  Usather,  niblj«*r,  glass,  metals, 
and  other  combtistibie  and 
noncombustibie  materials.  The  M5>W 
definitioa  lochtdai  houaebold  discards 
as  well  as  discards  from  iastitultonal 
and  cBimacrcial  ;Murces,  but  does  not 
include  se^egated  industrial  process/ 
manufKluiinf;  discards  or  medical 
%vaste  The  MSW  definition  also 
includes  KDF.  whtdh  is  a  type  of  MSW 
that  is  shredded  (or  pelletized)  and 
classified  by  size  befora  combustion. 
However,  any  mixtures  of  rpedit-al  waste 
with  noMnedical  hospital  v^este  or  with 
housefaoM,  commercial,  or  institutional 
%vaste  is  considered  to  be  MSW.  Any 
mixtures  or  industrial  process/ 
manufactunng  discards  with 
nonprooess  industnal  waste  or  with 
household,  commercial,  or  institutional 
waste  is  considered  to  be  MSW.  Minor 
editing  has  been  made  in  the  definition 
of  MSW  lo  clanfy  this  point. 

(^«fired  combustors  are  those  that  Sre 
MSW  with  non-MSW  fuel  such  as  coal. 
Cofired  combustors  that  combust  a  fuel 
fe«id  stream  comprised,  in  aggregate,  of 
equal  to  or  less  than  30  percent  MSW 
or  RDF  (by  weight,  ba.sed  on  a  24-hour 
average)  would  not  be  subjerrt  to  the 
NSPS  and  would  be  required  only  to 
submit  an  initial  notification  of 
construrtion  and  subsequent  reports  of 
the  amount  of  MSW  and  otbej  fuels 
combusted.  The  exclusion  of  cofired 
cpmbnstors  from  the  NSPS  is  consistent 
with  section  129  of  the  1990  Act.  This 
exclusion  is  unchanged  from  the 
February  11, 1991  NSPS 

Air  curtain  incinerators  with  uuit 
rapicities  to  combust  greater  than  35 
Mg/day  of  MSW  are  subject  to  the 
proposal .  however,  air  curtain 
incinerators  that  combust  only  tree 
tr'  s,  yard  wastes,  and  clean 

I,;       .     J  himber  (these  are  a  subset  oi 
MSW)  would  be  sub)ert  to  an  opacity 
standard  and  its  asuxuated  testing, 
recordkeeping,  and  repotting,  which  are 
inH'jdfd  in  today's  proposal,  but  would 
not  be  siib)eii  to  any  other  parts  of 
today's  proposal.  This  exclusion  dons 
not  apply  to  air  curtain  inrtoeraturs  tlui 
combust  other  MSW  materials. 

Additionally,  wa^ie  fuel  power 
gccoration  facilities  that  cuinbust  a 
single-item  waste  stream  of  tires,  fuel 
derived  solely  trom  tires,  or  used  oil 
would  be  subvert  only  to  an  initial 
notification  of  coostrxiction  and  would 
nut  be  subjert  to  any  other  provisioos  in 
today's  proposal  This  exclusion  is 
uaohaixged  from  the  NSPS  promulgatAd 
on  February  11.  1991 


The  NSPS  tar  MWCs  proposed  today 
would  apply  to  MWC  units  at  plants 
with  capacities  abore  35  Mg/dav-  The 
lower  size  threshoid  of  35  Mg/day 
ag^^re^xte  plant  capacity  for  cootioUiag 
MWC  emissions  under  the  proposed 
NSPS  was  selected  af^er  re\  iewing  the 
pofxiLatinn  distributions  of  MWI's  and 
MWCi  Most  incinerators  at  mtvlical 
waste  facilities  are  smaller  incinerators 
that  fire  segregated  medical  waste  with 
general  hospital  discards  (MSW),  and 
these  ini  inerators  would  have  the 
potential  to  lie  cox-ered  by  today's 
proposal.  The  population  distribution  ol 
MWI's  is  distinrtly  different  from  the 
population  distrilnition  of  traditional 
MWC  plants  that  are  the  target  of 
today's  proposal.  The  existing 
distribution  of  MWC's  is  composed  of 
about  179  plants,  with  an  average  plant 
size  of  about  600  Mg/day  combustion 
capacity,  with  two  or  three  MWC  units 
per  plant.  Assuming  continuous 
operation,  the  potential  nationwide 
combustion  capacity  of  existing  MWC's 
is  about  107,000  Mg/day.  The  MWI 
distribution  is  quite  different  and 
includes  about  7,000  combustors  with  a 
single  combustion  unit  per  fecility  and 
an  average  unit  size  of  less  than  3  Mg/ 
day  combustion  capacity.  The  total  US. 
capacity  of  MWI's  is  about  20,000  Mg/ 
day.  This  population  is  lieing  addressed 
under  a  separate  rulemaking.  These 
populati'Tn  distributions  of  existing 
MWCTs  and  MWTs  are  for  existing  units 
but  are  considered  representative  of  ne%v 
unit  applications.  Clearly,  the  MWC 
population  represents  a  smaller  number 
of  comparatively  larger  combustors,  and 
MWTs  represent  a  much  larger  number 
of  smaller  combustors.  The  lower  size 
cutoff  of  35  Mg/day  aggregate  plant 
capacity  that  is  included  in  today's 
proposal  would  exdudt"  less  than  1 
perr.ent  of  the  total  nationwide 
combustion  capacity  of  MWC's  and 
would  result  in  over  99  percent  of  tola) 
MWC  capacity  being  covered  by  the 
standards.  The  same  lower  size  cutoff  i4 
35  Mg/day  would  prevent  significant 
dual  coverage  under  the  proposal  by 
excluding  more  than  99  percent  of  MW) 
units  and  about  97  percent  of 
nationwide  MW)  capacity  from  today's 
proposed  revisions. 

The  propose*!  standards  would 
therefore  rover  (he  great  majority  of 
MWC's.  but  cover  only  a  few  of  the 
largest  regional  MWI's  (nine  units  at 
three  sites  are  known  to  cofire  medical 
waste  with  MSW  and  are  above  the  35 
Mj;,'day  total  plant  capacity  cutoff).  The 
Art  of  1990  requires  that  regulations  for 
MWI's  be  developed  separately.  For 
these  re*aans,  it  is  appropriate  that 
today's  proposed  standards  focus  on 


MWC's  and  that  a  separate  regulation 
focus  on  MWI's.  The  NSPS  and 
emission  guidelines  for  MWI's  are 
scheduled  to  be  proposed  in  1995. 

Those  MWC's  at  plants  with  aggregate 
capacities  below  35  Mg/day  would  not 
be  subject  to  the  emission  limits  or  any 
other  emission  control  requirements 
under  today's  proposal.  However,  MVVC 
plants  with  aggregate  capacities  greater 
than  25  Mg/day  and  less  than  or  equal 
to  35  Mg/day  would  be  required  to 
provide  a  one-time  notification  of 
construction,  which  would  include  their 
location,  plaiuied  startup  date,  the  types 
of  fuels  that  will  be  combusted,  and 
aggregate  plant  capacity  and  supporting 
information  including  calculations  used 
to  determine  plant  capacity.  This  one- 
time report  would  allow  the  EPA  or 
State  agency  to  enforce  the  lower  size 
cutoff  for  applicability  to  the  proposed 
standards.  Plants  with  aggregate 
capacities  of  25  Mg/day  or  below  would 
not  be  subject  to  any  provisions  under 
this  proposal. 

The  proposed  standards  for  MWC's 
are  subdivided  into  two  subcategories  of 
air  emissions  requirements:  The  first  for 
MWC's  located  at  MVVC  plants  with 
aggregate  capacities  to  combust  more 
than  35  Mg/day  but  less  than  or  equal 
to  225  Mg/day  of  MSW  (referred  to  as 
small  MWC  plants),  and  the  second  for 
MWC's  located  at  MVVC  plants  with 
aggregate  capacities  to  combust  greater 
than  225  Mg/day  of  MSW  (referred  to  as 
large  MWC  plants).  The  225  Mg/day 
dividing  point  was  established  because 
the  population  of  plants  with  aggregate 
capacities  equal  to  or  below  225  Mg/day 
contains  many  modular  MWC's,  and 
there  are  concerns  about  how  applicable 
technologies  such  as  selective 
noncatalytic  reduction  (SNCR)  are  to 
modular  MWC's. 

The  EPA  projects  that  the  population 
of  new  MWC's  at  plants  with  aggregate 
capacities  above  225  Mg/day  will 
account  for  about  93  percent  of  new 
combustion  capacity,  whereas  the 
population  of  MWC's  at  plants  with 
aggregate  capacities  greater  than  35  Mg/ 
day  but  equal  to  or  less  than  225  Mg/ 
day  w^ill  account  for  about  7  percent  of 
new  combustion  capacity. 

F.  Selection  of  Maximum  Achievable 
Control  Technology 

The  following  discussion  addresses 
the  EPA's  selection  of  MACT.  The 
existing  technologies  for  controlling 
emissions  of  the  designated  pollutants 
from  MWC's  are  first  reviewed,  followed 
by  a  summary  of  the  EPA's  approach  for 
establishing  the  MACT  floor.  Finally, 
the  discussion  presents  the  EPA's 
selection  of  MACT  for  MWC's. 


1 .  Summary  of  MW'C  Control 
Technologies 

The  following  discussion  reviews  the 
existing  technologies  for  controlling 
emissions  of  acid  gases,  dioxins/furans, 
PM,  Cd.  Pb.  Hg.  and  NOx  &-om  MWC's. 

a.  Acid  Gas/PM  Control  Technologies. 
Municipal  waste  combustor  acid  gas/PM 
control  is  a  general  term  that  refers  to  a 
group  of  MVVC  air  pollution  control 
technology  combinations.  These 
combinations  control  a  vdde  range  of 
pollutants,  such  as  MWC  acid  gases 
(including  SO2  and  HCl).  MWC  organics 
(including  dioxins/furans).  and  PM  and 
metals  (including  Cd.  Pb,  and  a  number 
of  other  metals  except  Hg).  The  two  acid 
gas/PM  controls  most  commonly  used 
in  the  United  States  for  new  MWC's  are: 
(1)  GCP  plus  dry  sorbent  injection  (DSI) 
followed  by  a  fabric  filter  (FF);  and  (2) 
GCP  plus  a  spray  dryer  (SD)  followed  by 
an  FF.  Discussions  of  these  two  acid 
gas/PM  control  systems  were  presented 
in  the  December  20,  1989  proposal 
preamble  for  the  1991  acid  gas  and  PM 
NSPS  in  subpart  Ea  (54  FR  52251). 
Control  of  Cd,  Pb,  and  Hg  were  not 
discussed  in  detail  in  the  1989 
preamble. 

Since  1991,  the  performance  of  the 
acid  gas/PM  control  systems  for  removal 
of  Cd,  Pb,  and  Hg  has  been  investigated 
in  more  depth.  Cadmium  and  Pb  are 
volatile  at  temperatures  present  in 
combustion  systems,  but  condense  onto 
PM  at  temperatures  associated  with  the 
operation  of  most  PM  control  systems. 
As  a  result,  the  control  of  Cd  and  Pb  is 
generally  related  to  the  control  of  PM 
emissions.  However,  because  of  the 
potential  for  adsorption  of  these  metals 
onto  fine  PM  that  is  less  readily 
collected  than  larger  PM,  the  control 
efficiency  for  these  metals  may  be  lower 
than  that  for  total  PM. 

Fabric  filter-equipped  systems  (e.g., 
DSI/FF's  and  SD/FFs)  generally  have 
better  Cd  and  Pb  control  because  these 
devices  are  better  able  to  collect  fine  PM 
than  electrostatic  precipitator  (ESP)- 
equipped  systems.  For  DSI/FF  and  SD/ 
FF  systems,  data  for  controlled  Cd 
emissions  range  from  0.001  to  0.010  mg/ 
dscm.  Emissions  of  Pb  from  MWC's 
with  these  systems  range  up  to  0.10  mg/ 
dscpi,  but  the  majority  are  generally  less 
than  0.050  mg/dscm. 

Although  the  above  technologies  are 
effective  at  removing  Cd,  Pb,  and  other 
metals,  they  do  not  consistently  remove 
Hg  without  integrating  some  oUier  form 
of  Hg  control.  A  discussion  of  Hg 
control  is  presented  below. 

b.  Mercury  Control  Technologies.  The 
EPA  estimates  that  typical  uncontrolled 
Hg  emission  levels  from  MWC's  in  the 
United  States  range  from  0.20  to  1.4  mg/ 


dscm  at  7  percent  O2.  Unlike  other 
metals,  Hg  has  a  high  vapor  pressure  at 
typical  operating  temp)eratures  of  air 
pollution  control  devices;  therefore, 
collection  of  Hg  by  the  PM  control 
device  is  highly  variable.  The  EPA 
collected  test  data  from  more  than  30 
MWC's  with  various  air  pollution 
control  device  systems  that  indicate  a 
wide  range  of  Hg  control.  High- 
efficiency  PM  control,  lower  flue  gas 
temperatures  in  the  air  pollution  control 
system,  and  a  sufficient  level  of  carbon 
in  the  fly  ash  facilitate  Hg  control. 
Higher  levels  of  carbon  in  the  fly  ash 
and  reduced  flue  gas  temperatures 
enhance  Hg  adsorption  onto  tiii  carbon, 
which  can  then  be  removed  by  the  PM 
control  device.  To  promote  Hg 
adsorption,  it  is  important  to  operate  the 
control  systems  at  temperatures  less 
than  about  150  to  200  °C.  Low  flue  gas 
temperature  i<;  inherent  to  acid  gas 
control. 

Municipal  waste  combustors  with 
high  combustion  efficiency  will  have 
effective  carbon  burnout  and,  therefore, 
will  have  low  fly  ash  carbon  content. 
These  units  may  achieve  little  or  no  Hg 
control  even  when  equipped  with  acid 
gas/PM  control  systems,  and  the  control 
may  be  highly  variable  even  at  the  same 
site. 

Three  techniques  of  Hg  control  are 
currently  being  used:  Activated  carbon 
injection,  sodium  sulfide  (Na2S) 
injection,  and  wet  scrubbing.  Activated 
carbon  injection  and  NaiS  injection  are 
used  in  conjunction  with  an  acid  gas 
control  device.  Brief  discussions  of 
these  three  Hg  control  technologies  and 
their  capabilities  are  presented  below. 

Injection  of  powdered  activated 
carbon  into  the  flue  gas  prior  to  the  acid 
gas/PM  control  device  has  been  tested  at 
U.S.  MWC's.  The  removal  mechanism  is 
not  fully  understood,  but  it  is  believed 
that  activated  carbon  is  a  catalyst  for  the 
oxidation  of  elemental  Hg  to  mercuric 
oxide  and  mercuric  chloride,  which  can 
more  readily  be  captured  in  the  air 
pollution  control  device.  This 
technology  has  been  apphed 
commercially  to  MWC's  in  Europe 
equipped  with  SD/ESPs  and  during  test 
programs  in  Europe  and  Canada  to 
MWC's  with  SD/FF's  and  DSI/FF's.  The 
EPA  also  recently  tested  activated 
carbon  injection  at  the  Stanislaus 
County  MWC  in  California  and  the 
Camden  County  MWC  in  New-Jersey. 
The  Stanislaus  County  MVVC  is 
equipped  with  an  SD/FF,  and  the 
Camden  County  MWC  is  equipped  with 
an  SD/ESP.  Test  results  show  Hg 
reductions  greater  than  85  percent  when 
injecting  activated  carbon. 

Another  Hg  control  technology  that 
has  been  applied  to  MWC's  is  Na2S 
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injection.  Sodium  sulfide  is  a  crystalline 
solid  that  dissolves  in  water.  The 
resulting  NaiS  solution  is  sprayed  into 
the  flue  gas  prior  to  the  acid  gas/PM 
control  device.  The  reaction  of  NajS  and 
Hg  precipitates  solid  mercuric  sulHde 
(HgS)  that  is  collected  in  the  PM  control 
device. 

Three  MWC's  in  Sweden,  two  in 
Germany,  and  one  in  Canada  have  used 
NaiS  injection  to  control  Hg  emissions. 
Ml  of  these  facilities  use  DSI/FF 
systems  for  acid  gas/PM  control,  and 
injection  of  NajS  occurs  prior  to  the 
DSI/FF  system  at  flue  gas  temperatures 
of  130  to  250  'C.  In  addition.  Hg 
emission  tests  were  conducted  at  the 
Stanislaus  County  MWC  in  California 
while  using  NaiS  injection.  Results  from 
tests  at  European,  Canadian,  and  U.S. 
MWC's  have  shown  Hg  removal 
efficiencies  of  40  to  90  percent  when 
using  Na.^S  injection. 

Wet  scrubbing  is  a  form  of  acid  gas 
control  that  also  controls  Hg  without 
use  of  an  add-on  Hg  control  system. 
This  technology  has  primarily  been 
used  on  MWC's  in  Europe  and  |apan. 
Typically,  the  flue  gas  is  first  directed 
through  an  ESP  to  reduce  PM.  followed 
by  wet  scrubbing,  which  involves 
passing  the  flue  gas  through  a  one-  or 
two-stage  absorber  system  where  the  gas 
stream  is  saturated  with  an  alkaline 
solution.  During  this  process,  flue  gas 
temperatures  are  reduced  to  as  low  as  .55 
•C.  "The  low  absorber  operating 
temperature  promotes  Hg  condensation, 
resulting  in  an  Hg  reduction  of  greater 
than  80  percent.  The  alkaline  solution 
used  in  the  wet  scrubbing  process, 
typically  containing  calcium  hydroxide 
(Ca({)HJ.>).  rtidcts  with  the  acid  gas  to 
form  suits,  which  are  generally  insoluble 
and  may  be  removed  by  sequential 
clarifying,  thickening,  and  vacuum 
filtering.  The  dewatered  salts  or  sludges 
are  then  sent  to  a  landfill  The 
disadvantages  of  wet  scrubbing  include 
the  quantity  of  water  required,  potential 
difficulties  with  waste  handling,  and 
undeHned  performance  at  US  MW(; 
units  firing  US  M.SW  stredms 

c.  Nitrof,t'n  Oxides  Control 
Technologifs  During  combustion,  NOx 
are  formed  through  oxidation  of  fuel- 
bound  nitrogen  (Nj)  containe*!  in  MSW. 
and  fixation  and  oxidation  of 
atmospheric  N;.  Emissions  of  NOx  t  an 
be  controlled  using  SNCR  addon 
control  technology  that  reduces  NOx  to 
Nj  without  the  use  of  catalysts 
Techniques  include  Thermal  D«;NOx'^'^. 
which  injects  ammonia  into  the 
combustor  as  a  reducing  agent;  the 
NOxOUT'^'^  process,  which  inje<:ts  urea 
with  chemical  additives;  and  a  two- 
stage  urea/methanol  injection  prcxess.  A 
discussion  of  SN(H  NOx  control  was 


presented  in  the  December  20.  1989 
proposal  preamble  for  the  1991  NSPS 
for  new  MWC's  (54  FR  52251).  The  use 
of  SNCR  at  MWC's  results  in  NOx 
emission  reductions  of  about  45  percent. 

There  are  some  concerns  about  the 
applicability  of  SNCR  to  modular 
MWC's.  The  SNCR  technology  has  never 
been  applied  to  modular  MWCs.  and 
several  factors  may  complicate  the  use 
of  SNCR  and  may  reduce  its 
performance  level.  First,  many  modular 
units  are  batch  fed  in  cycles  of  about  6 
to  12  minutes  per  charge  (due  to  small 
combustor  size),  which  may  cause 
frequent  temfwrature  fluctuations. 
When  the  temperature  fluctuates  above 
the  required  injection  temperature 
window,  the  reducing  reagent  is 
oxidized  to  NOx.  and  NOx  emissions 
can  increase.  When  the  temperature 
drops  below  the  required  range, 
unreacted  ammonia  (NH»)  emissions 
can  occur.  In  addition,  the  varying 
moisture  and  nonhomogeneous  nature 
of  the  waste  burned  can  also  result  in 
temperature  fluctuations  in  a  small  unit. 
With  certain  modifications,  it  may  be 
possible  to  accommodate  SNCR  at  new 
modular  units;  however,  the  NOx 
reduction  performance  of  an  SNCR 
system  on  a  modular  unit  will  probably 
b«  lower  than  that  for  a  combustor  with 
more  stable  operating  temperatures,  as 
occurs  at  large  MWC's. 

The  EPA  requests  comment  on  the 
applicability  of  SNCR  and  other  NOx 
control  techniques  to  MWCs  at  small 
plants.  The  EPA  requests  that  comments 
address  the  cost,  technical  performance, 
and  reliability  of  application  of  SNCR  or 
other  NOx  control  techniques 
sp»x:ifically  to  modular  starvedair 
MWCs  and  modular  excessair  MWC's. 
Based  on  the  comments  and  information 
received,  the  EPA  will  reconsider 
requiring  NOx  control  on  MWC's  at 
small  plants. 

The  amount  of  NOx  formed  vanes  by 
combustor  type.  Three  types  of  MWC's. 
mass  bum/rotary  combustors.  fluidized- 
bed  combustors.  and  modular/excess-air 
combustors.  are  considered  "low  NOx  " 
combustors.  Available  data  show  that 
those  types  of  MWC's  consistently  show 
NOx  levels  below  150  ppmv  without  the 
use  of  SNCR. 

2  MACT  Floor  and  MACT  Requirements 
oi  the  Act 

The  NSPS  promulgated  under  subpari 
Ea  on  February  11,  1991  is  based  on 
DDT  Section  129  requires  that  the  NSPS 
promulgated  under  subpart  Ea  be 
reviewed  and  revised  based  on  MACT. 
Congress  established  a  minimum  floor 
for  the  standards.  For  new  sourtes.  the 
standard  may  be  no  less  stringent  than 
"the  emission  control  that  is  achieved  in 


practice  by  the  best  controlled  similar 
unit."  This  is  often  referred  to  as  the 
"MACT  floor"  for  new  sources. 

To  establish  the  emission  control 
level  achieved  by  the  best  controlled 
similar  unit,  the  EPA  reviewed  available 
MWC  emissions  test  data  associated 
with  all  types  of  combustors  and  all 
types  of  emission  control  technologies 
that  are  currently  being  used  to  control 
emissions  of  SOj.  HQ.  PM.  ?\  Cd.  Hg. 
dioxins/furans.  and  NOx.  The  EPA 
identified  the  best  controlled  unit  and 
reviewed  the  performance  of  its 
associated  control  technology.  The  EPA 
has  concluded  that  the  control 
technology  used  by  the  best  controlled 
unit  is  applicable  to  all  types  of 
combustors  (with  one  exception,  as 
noted  below)  and  achieves  the  same 
level  ofperformance  on  all  combustor 
types.  Thus,  there  is  no  need  to 
subcategorize  performance  to  different 
classes  of  similar  MWC  units.  The  EP.A 
determined  that  the  best  controlled 
MWC  (i.e..  the  basis  for  the  MACT  floor) 
would  be  an  MWC  equipped  with  an 
SD/FF  and  SNCR  (large  MWC  plants 
only).  Based  on  test  data  from  MWC's 
equipped  with  SD/FF  and  SNCR  (large 
plants  only)  control  systems,  the  EPA 
established  the  MACT  floor  as  the 
emission  control  level  for  each  pollutant 
achieved  in  practice  by  the  best 
controlled  MWC  unit. 

The  MACT  floor  defines  the 
minimum  level  of  emission  control  that 
may  be  considered  to  be  MACT, 
regardless  of  cost  or  other 
considerations.  However,  in  requiring 
control  beyond  the  MACT  floor  when 
determining  MACT,  the  EPA  must 
determine  the  maximum  emission 
reduction  achievable  for  new  MWC 
units  taking  into  consideration  the  cost 
of  achieving  such  emission  reduction 
and  any  non-air-quality  health  and 
environmental  impacts  and  energy 
requirements.  Therefore,  the  level  of 
control  that  represents  MACT  may  be 
more  stringent  than  the  MACT  floor 
The  following  section  presents  the 
EPA's  rationale  for  establishing  the 
MACT  floor  and  MACT  for  MWCs. 

3  MACT  Floor  and  MACT 

This  section  summarizes  the  MACT 
floor  and  presents  the  EPA's  rationale 
for  establishing  MACT  for  each 
pollutant  for  MWC's  at  both  small  and 
large  MWC  plants. 

In  establisning  the  MACT  floor  and 
MACT  for  each  pollutant  for  small  and 
large  plants,  the  EPA  used  principally 
the  data  base  created  for  establishing  the 
NSPS  for  MWC's  proposed  in  1989  and 
promulgated  in  1991  under  subpart  Ea. 
For  a  few  pollutants  in  this  proposal, 
the  EPA  utilized  more  recent  test  data 


to  supplement  the  1989  data  base. 
Because  most  of  the  test  data  used  for 
this  proposal  are  more  than  4  years  old. 
and  in  consideration  of  the  fact  that 
most  MWC's  retest  at  least  once  per 
year,  the  EPA  requests  submittal  of  the 
most  recent  MWC  emissions  test  data 

Additionally,  the  EPA  requests 
comment  on  which  MWC  emissions  test 
data  would  be  the  most  appropriate 
basis  for  judging  the  performance  of  SD/ 
FF's  in  establishing  the  MACT  floor  and 
MACT  for  new  MWC's.  For  example, 
should  the  EPA  consider  test  data  for 
only  the  most  recently-built  MWC's 
(e.g..  units  that  have  begun  operation 
since  1990).  or  should  consideration  be 
made  of  all  operational  MWC's. 
independent  of  unit  age?  Also,  if  the 
EPA  has  multiple  emission  tests  for  a 
given  MWC  over  its  operating  history 
(which  is  common),  should  the  EPA 
utilize  the  data  from  all  of  the  emission 
tests  performed  for  the  unit  or  from  only 
the  most  recent  emission  test,  in 
determining  the  performance  of  the 
unit?  The  EPA  also  requests  comment 
on  suggestions  of  analytical  methods  to 
use  for  analysis  of  the  data  (e.g.. 
anal>'tical  methods  that  could  be  used  to 
address  emissions  variability,  including 
methods  for  analyzing  variable  data 
collected  over  multiple  years  for  one 
MWC  and  methods  of  adjusting  the 
emissions  data  to  account  for 
variability).  The  appropriate  treatment 
of  variability  will  be  related  to  the 
format  chosen  for  the  standards  (see 
discussion  of  alternative  formats  below). 

Based  on  the  new  data  submitted  and 
on  the  final  choice  of  which  test  data 
and  what  analytical  methods  to  use.  the 
EPA  may  promulgate  final  emission 
limits  that  are  more  or  less  stringent 
than  those  proposed  today. 

a.  Summary  of  the  MACT  floor.  This 
proposal  determines  the  MACT  floor  for 
new  units  based  on  performance  of  the 
best  control  technology.  Under  the 
proposal,  emission  control  level 
achieved  in  practice  by  an  MWC 
equipped  with  the  best  emission  control 
technology  (i.e.,  an  SD/FF  and  SNCR 
(large  MWC  plants  only))  represents  the 
MACT  floor  for  each  pollutant  (see  table 
4). 

Table  4.— MACT  Floor  Emission 
Levels  for  New  MWC's 


Table  4.— MACT  Floor  Emission 
Levels  for  New  MWC's — Continued 


Pollutant 


Pollutant 

MACT  tJoor  emission  level  »■'' 

SOj 

30  ppmv  Of  80-percent  reduc- 

tion. 

HCI  

25  ppmv  or  95-percent  reduc- 

tion. 

Pb 

0.10  mg/dscm. 

Cd 

0010  mg/dscm. 

PM 

15  mg/dscm. 

Hg 

0.65  m^dscm. 

Oioxins/furans 
NOx  


MACT  floor  emission  level  "•" 


20  ng/dscm  total  mass  or 
atx)ut  0.40  ng/dscm  TEQ. 

180  ppmv  (large  MWC 
plants)  Uncontrolled  (small 
MWC  plants). 


•All  emission  levels  are  corrected  to  7  per- 
cent O;.  dry  t)asis. 

"  Most  of  ttie  MACT  floor  requirements  for 
large  MWC  plants  are  more  stringent  than  trie 
1991  subpart  Ea  NSPS  (see  table  2). 

The  MACT  floor  for  new  sources  (best 
control)  could  be  constructed  in  a 
number  of  different  ways  including  a 
technology  basis  (this  proposal),  a 
permit  basis,  or  an  emission  data  basis. 
For  example,  under  the  permit  basis  the 
most  stringent  MWC  operating  permit 
limitation  might  determine  the  floor. 
Other  approaches  are  also  possible.  The 
different  approaches  would  result  in 
noticeably  different  MACT  floor 
performance  levels.  The  EPA 
specifically  requests  comment  on  what 
approacM  is  most  appropriate  and  the 
rationale  for  that  approach.  Based  on  the 
EPA's  review  of  comments  received  on 
this  issue,  as  well  as  reanalysis  of  the 
data  submitted,  the  MACT  floor  for  the 
promulgated  NSPS  may  be  noticeably 
higher  or  lower  than  the  floor  included 
in  the  proposal. 

b.  MACT  for  Sulfur  Dioxide. 
Uncontrolled  SO2  emission  levels  at 
both  small  and  large  MWC  plants  are, 
on  average,  160  ppmv.  The  best 
emission  control  system  for  controlling 
SO2  emissions  is  an  SD/FF.  The  EPA's 
analysis  of  test  data  from  existing 
MWC's  with  SD/FF  systems  indicates 
that  an  SO2  emission  level  of  either  30 
ppmv  or  an  80-percent  reduction  of  SO2 
emissions  can  be  continuously  achieved 
over  a  24-hour  block  averaging  period. 
Therefore,  the  MACT  floor  for  SO2 
emissions  is  either  30  ppmv  or  80- 
percent  reduction,  whichever  is  less 
stringent.  The  proposed  MACT  standard 
for  SO2  for  MVVC's  at  both  small  and 
large  MWC  plants  is  the  MACT  floor 
level  of  30  ppmv  or  80-percent 
reduction,  whichever  is  less  stringent. 

c.  MACT  for  Hydrogen  Chloride. 
Uncontrolled  HCI  emission  levels  at 
both  small  and  large  MWC  plants  are, 
on  average.  500  ppmv.  The  best 
emission  control  system  for  controlling 
HCI  emissions  is  an  SD/FF.  The  EPA's 
analysis  of  test  data  from  existing 
MWC's  with  SD/FF  systems  indicates 
that  an  HCI  emission  level  of  either  25 
ppmv  or  a  95-percent  reduction  in  HCI 
emissions  can  be  achieved.  Compliance 
with  the  HCI  limit  is  determined  by  an 
annual  stack  test  rather  than  CEMS,  so 


there  is  no  CEMS  data  averaging  period 
associated  with  this  level  of 
performance.  Based  on  the  EPA's 
analysis,  the  MACT  floor  for  HCI 
emissions  is  either  25  ppmv  or  95- 
percent  reduction,  whichever  is  less 
stringent.  The  proposed  MACT  standard 
for  HCI  for  MWC's  at  both  small  and 
large  MWC  plants  is  the  MACT  floor 
level  of  either  25  ppmv  or  95-percent 
reduction,  whichever  is  less  stringent. 

d.  MACT  for  Particulate  Matter. 
Uncontrolled  PM  emission  levels  at 
small  and  large  MWC  plants  are,  on 
average,  1.500  and  3.700  mg/dscm, 
respectively.  The  best  emission  control 
system  for  controlling  PM  emissions  is 
an  SD/FF.  The  EPA's  analysis  of  recent 
test  data  has  shown  that  SD/FF  systems 
can  continuously  achieve  a  PM 
emission  level  of  15  mg/dscm,  which 
represents  greater  than  99-percent 
reduction.  Therefore,  the  MACT  floor 
for  PM  emissions  is  15  mg/dscm.  The 
proposed  MACT  standard  for  PM  for 
MWC's  at  both  small  and  large  MWC 
plants  is  the  MACT  floor  level  of  15  mg/ 
dscm. 

e.  MACT  for  Cadmium.  Uncontrolled 
Cd  emission  levels  at  both  small  and 
large  MWC  plants  are.  on  average.  12 
mg/dscm.  The  best  emission  control 
system  for  controlling  Cd  emissions  is 
an  SD/FF.  The  EPA's  analysis  of  test 
data  from  existing  MWC's  with  SD/FF 
systems  indicates  that  these  systems  can 
continuously  achieve  a  Cd  emission 
level  of  0.010  mg/dscm,  which 
represents  greater  than  99-percent 
reduction.  Therefore,  the  MACT  floor 
for  Cd  emissions  is  0.010  mg/dscm.  The 
proposed  MACT  standard  for  Cd  for 
MWC's  at  both  small  and  large  MWC 
plants  is  the  MACT  floor  level  of  0.010 
mg/dscm. 

1.  MACT  for  Lead.  Uncontrolled  Pb 
emission  levels  at  both  small  and  large 
MWC  plants  are,  on  average,  25  mg/ 
dscm.  The  best  emission  control  system 
for  controlling  Pb  emissions  is  an  SD/ 
FF.  The  EPA's  analysis  of  test  data  from 
existing  MWC's  with  modem  SD/FF 
systems  indicates  that  these  systems  can 
continuously  achieve  a  Pb  emission 
level  of  0.10  mg/dscm,  which  represents 
greater  than  99-percent  reduction. 
Therefore,  the  MACT  floor  for  Pb 
emissions  is  0.10  mg/dscm.  The 
proposed  MACT  standard  for  Pb  for 
MWC's  at  both  small  and  large  MWC 
plants  is  the  MACT  floor  level  of  0.10 
mg/dscm. 

g.  MACT  for  Mercury.  Uncontrolled 
Hg  emission  levels  at  both  small  and 
large  MWC  plants  are.  on  average,  0.65 
mg/dscm.  The  MACT  floor  is  based  on 
using  an  SD/FF.  Control  of  Hg  is  highly 
variable,  and  the  EPA's  analysis  of 
recent  test  data  has  indicated  that  the 
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control  efficiency  of  SD/FF  systems  for 
Hg  ranges  from  no  control  to  50-per(.nnt 
Hg  reduction  (i  e.,  achieving  Hg 
emission  levels  of  0  33  to  0  fiS  mg/ 
dscm).  Therefore,  the  MACT  floor  for  Hg 
is  0.65  mg/dscm. 

As  disc;ussed  in  section  IV  F.  1  b  of 
this  preamble,  the  EPA  has  determined 
that  Hg  control  is  based  on  three 
variables:  Lower  flue  gas  temperatures 
in  the  air  pollution  control  system,  high- 
officicncv  PM  control  (e.g.,  based  on  use 
of  an  FF  or  ESP),  and  a  sufficient  invei 
of  carbon  in  the  fly  ash  (i.e  ,  based  on 
ust!  of  activated  carbon  injection). 
Rn<:ent  testing  programs  at  the  M\V(", 
plants  in  Stanislaus  County.  California, 
and  Camden  County,  New  Jcr<MiV.  have 
demonstrated  that  the  combination  of  an 
SD/FF  or  SD/ESP  system,  activated 
carbon  injection,  and  low  flue  gas 
temper.iture  at  the  PM  control  device 
inlet  (HI.  achieve  high  Hg  control 
efficiency.  The  EPA's  analysis  of  this 
test  data  has  indicated  that  MWC  s 
equipped  with  this  combination  of 
control  technologies  could  continuously 
achieve  an  Hg  emission  level  of  either 
loss  than  0.080  mg/dscm.  corrected  to  7 
percent  Oj,  or  an  85-percent  reduction 
in  Hg  emissions.  Data  from  individual 
ti'st  runs  show  occasional  spikes  of  high 
inlet  Hg  omissions  due  to  the  variability 
in  the  waste  feed  composition.  In  cases 
where  Hg  levels  are  temporarily 
elevated,  a  0.080  mg/dscjn  level  may  not 
be  consistently  achievable;  however, 
activated  carbon  injection  could  achieve 
an  85-percent  reduction  during  such 
episodes.  Based  on  the  data  from 
MWCs  using  activated  carbon  injection, 
Hg  control  to  these  levels  is  a(  hievable 
by  properly  op«*ratcd  systems  on  all 
types  of  MWC's.  Since  activated  carbon 
injection  is  a  relatively  new  le<  hnology 
and  has  not  yet  Iwen  applied 
commercially,  the  0  080  mg/dscm  or  85- 
percent  reduction  Hg  emission  level  is 
not  part  of  the  MACT  floor.  The  KPA 
estimates  the  cost  to  add  carbon 
injection  to  be  reasonable,  at  a  <  <»st 
effectiveness  of  $  I  00/Mg  of  MSW 
combusted.  Therefore,  the  EPA  is 
proposing  MACT  for  Hg  for  MWC's  at 
both  small  and  large  MVVC  plants  to  be 
more  stringent  than  the  MACTT  floor,  at 
a  level  of  0  0»0  mg/dscm  or  an  85- 
percent  reduction  m  Hg  emissions, 
whichever  is  least  stringent. 

The  EPA  has  selected  activated 
carl>on  injection  as  the  basis  for 
achieving  MACTT  for  Hg.  although 
facilities  may  use  any  technology 
(.apable  of  meeting  the  proposed 
standard.  Of  the  three  Hg  control 
technologies  discussed  in  section 
IV  F  1  b  of  this  preamble,  the  EPA  has 
determined  that  the  performance  of 
activated  carbon  injection  is  the  best 
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demonstrated  of  the  three  Hg  control 
technologies  in  the  United  States 

h  \L\CT for  Dioxins/Furans. 
Uncontrolled  dioxin/furan  emission 
levels  at  both  small  and  large  MWC 
plants  are,  on  average.  1 .000  ng/dscm, 
total  mass.  The  best  emission  control 
system  for  controlling  dioxin/furan 
emissions  is  an  SD/FF  system  and  CXP 
The  EPA's  analysis  of  available  lest  data 
for  dioxin/furan  emis.sions  from  new 
MWC's  with  SD/FF  systems  and  CiCP 
indicates  that  dioxin/furan  emission 
levels  of  less  than  20  ng/dscm  total  mass 
are  continuously  achievable  Therefore, 
the  MACT  floor  for  dioxins/furans  is  20 
ng/dscm.  which  represents  a  98- percent 
reduction. 

The  EPA  has  determined  that 
additional  dioxin/furan  control  is 
achievable  with  activated  carbon 
injection,  which  is  the  basis  for  MACTT 
for  Hg,  as  discussed  above  The  LPA's 
analysis  of  test  data  from  a  recent  testing 
program  at  an  MWC  at  the  Camden 
County.  New  Jersey,  facility  and  other 
facilities  indicates  that  the  injection  of 
activated  carbon  into  the  flue  ga^of  an 
SD-based  scrubbing  system  provides 
additional  removal  of  dioxins/furans 
(greater  than  50  percent  additional 
control  over  levels  achieved  with  SD/ 
ESP  systems  alone).  As  such,  the  F.P.^ 
believes  a  dioxin/furan  level  of 
approximately  10  ag/dscm  total  mass 
(which  represents  a  99-percent 
reduction)  is  achievable  for  MWC's 
using  OOP  and  equipped  with  SD/FF  s 
and  activated  carbon  injection.  Because 
carbon  injection  is  being  proposed  as 
part  of  the  basis  for  MACT  for  Hg.  the 
EPA  is  proposing  MACT  for  dioxins/ 
furans  for  MWC's  at  both  small  and 
large  MVVC  plants  based  on  carbon 
injection.  The  EPA  is  proposing  MACT 
for  dioxins/furans  on  both  a  TEQ  basis 
and  a  total  mass  basis.  Based  on  the 
EPA's  analysis  of  an  average  TEQ  ratio, 
the  10  ng/dscm  total  mass  emission 
level  translates  to  0.  i6  TEQ.  However, 
because  there  is  uncertainty  about  the 
ratio,  the  proposed  MACTT  floor  for 
dioxins/furans  on  a  TEQ  basis  is  0  20 
ng/'dscm.  Using  the  average  TEQ  ratio. 
0.20  ng/dscm  "TEQ  is  equivalent  to  about 
13  ng/dscm  total  mass  dioxins/furans. 
Therefore,  the  EPA  is  proposing  MACT 
for  dioxins/furans  for  MVVC's  at  both 
small  and  large  MWC  plants  at  a  level 
of  0.20  ng/dscm  "TEQ  or  13  ng/dscm 
total  mass.  Sources  may  comply  with 
either  format  of  the  limit. 

However,  since  the  activated  carbon 
injection  technology  does  not  have  a 
long-term  record  of  commercial 
application  in  the  United  States  and 
since  the  0.20  ng/dscm  TEQ  or  13  ng/ 
dscm  total  mass  standard  is  restrictive, 
the  EPA  is  proposing  a  3-year 


optimization  schedule  for  activated 
carbon  injection  applied  at  initial 
subpart  Eb  applications.  All  affected 
facilities  commencing  construction  after 
September  20,  1994,  but  on  or  before 
September  22,  1997  would  be  required 
to  meet  a  standard  of  0.50  ng/dscm  TEQ 
or  30  ng/dscm  total  mass  for  the  first  3 
years  following  the  date  of  initial 
startup.  Thereafter,  the  standard  v\oiiid 
be  0.20  ng/dscm  TEQ  or  13  ng/dscm 
total  mass.  For  all  affected  facihties 
commencing  construction  after 
September  22.  1997.  the  standard  at 
startup  would  l>e  0  20  ng/dscm  TEQ  or 
13  ng/dscm  total  mass.  Starting  in  1994. 
MWC  units  with  activated  carbon 
injection  technology  will  be  initiating 
commercial  operation.  As  dioxin/furan 
data  become  available  from  MWC's 
operating  with  carbon  injection 
technology,  the  EPA  will  reconsider  the 
appropriateness  of  the  3-year 
optimization  schedule. 

i.  MACT  for  Nitrogen  Oxides.  The 
average  NOx  emission  level  for  MWC's 
without  postcombustion  NOx  control  (at 
both  small  and  large  MWC  plants)  is  225 
ppmv.  The  best  emission  control  system 
for  controlling  NOx  emissions  from 
MWC's  at  large  MWC  plants  is  SNCR. 
The  EPA's  analysis  of  test  data  for 
existing  MWC's  (excluding  modular 
MWC's)  equipped  with  SNCR  indicates 
that  an  emission  level  of  180  ppmv  can 
be  continuously  achieved.  Therefore, 
the  MACT  floor  for  NOx  for  MWC's  at 
large  MWC  plants  is  180  ppmv  (24-hour 
averaging  period). 

As  discussed  in  section  IV.F.l.c  of 
this  preamble,  the  addition  of  SNCR 
postcombustion  NOx  control  has  not 
been  demonstrated  on  any  modular 
MWC.  and  the  performance  of  such  a 
system  on  a  modular  MWC  is  in 
question.  Since  the  performance  of  an 
SNCR  system  on  a  modular  MWC  is  in 
question,  postcombustion  NOx  control 
is  not  being  considered  for  MWC's  at 
small  MWC  plants;  therefore,  the  MACT 
noor  for  NOx  for  MWC's  at  small  MWC 
plants  is  no  control. 

The  proposed  MACT  standard  for 
NOx  for  MWC's  at  large  MWC  plants  is 
the  MACTT  floor  level  of  180  ppmv.  The 
proposed  MACTT  standard /or  NOx  for 
MVVC's  at  small  MWC  plants  is  based  on 
no  control.  Section  IX  of  this  preamble 
discusses  the  proposed  "no  control  " 
NOx  standard  for  MWC's  at  small  MWC 
plants. 

G.  Selection  of  Format  for  the  Proposed 
Standards 

The  February  11,  1991  NSPS 
described  a  format  for  MWC  acid  gases 
(SO:  and  HCI),  MWC  metals  (PM  and 
opacity).  MWC  organics  (dioxins/ 
furans).  MWC  operating  practices  (CO. 


load,  and  flue  gas  temperature  at  the  PM 
control  device  inlet)  and  NOx,  and  that 
same  format  is  being  adopted  by  today's 
proposed  NSPS  except  for  dioxins/ 
furans.  The  selection  of  the  format  for 
the  standards  for  the  above  pollutants, 
is  described  in  previous  Federal 
Register  notices  (54  FR  52251 , 
December  20,  1989  and  56  FR  5488, 
February  11.  1991).  The  specific  formats 
of  the  proposed  standards  for  Cd,  Pb, 
and  Hg  are  discussed  below.  For 
dioxins/furans,  the  revised  format  is  in 
units  of  either  TEQ  or  total  mass  dioxin/ 
furans. 

As  required  by  section  129(a)(4)  of  the 
Act,  the  proposed  standards  would 
establish  numerical  limitations  for  Cd, 
Pb.  and  Hg.  For  the  purpose  of 
regulating  Cd  and  Pb.  the  format 
selected  in  the  proposed  NSPS  for  the 
numerical  emission  limitations  would 
be  numerical  concentration  limits  (mg/ 
dscm)  at  7  percent  Oi.  For  the  purpose 
of  regulating  Hg,  the  format  selected 
would  be  both  a  numerical 
concentration  limit  (mg/dscm)  and  an 
alternative  percentage  reduction 
requirement.  The  numerical  Hg 
emission  limit  reflects  the  emission 
level  that  can  be  achieved  based  on 
activated  carbon  injection  in 
combination  with  SD/FF  controls.  An 
alternative  Hg  percentage  reduction 
requirement  may  be  met  instead  of  the 
numerical  emission  limit  because 
emissions  of  Hg  can  be  highly  variable 
and  dependent  on  the  Hg  input  level. 
Even  at  the  same  MWC,  test  data  show 
occasional  spikes  of  high  Hg  emissions 
due  to  variabiUty  in  the  waste  feed.  In 
cases  where  Hg  levels  are  temporarily 
elevated,  the  0.080  mg/dscm  level  may 
not  be  consistently  achievable;  however, 
the  control  devices  could  achieve  the 
85-percent  reduction  during  such 
episodes.  Therefore,  a  combination  of  a 
concentration  limit  and  an  optional 
percentage  reduction  format  best  assures 
the  maximum  achievable  Hg  control 
while  accommodating  potential  spikes 
in  Hg  emission  levels. 

As  discussed  above,  the  proposed 
standards  for  SO2,  HCI,  and  Hg  include 
two  formats:  (1)  a  percent  reduction 
format,  and  (2)  an  emission  limit 
(concentration)  format.  The  EPA 
requests  comment  on  and  test  data 
supporting  the  appropriateness  of 
promulgating  final  standards  for  SO2. 
HCI,  and  Hg  which  include  only  the 
emission  limit  format.  For  each 
pollutant,  the  commenter  should  specify 
an  appropriate  emission  Hmit  (without 
an  associated  alternative  percent 
reduction  format)  and  provide  rationale 
for  the  limit.  Based  on  the  comments 
received,  the  EPA  may  promulgate  final 
standards  for  SO2,  HCI,  and  Hg  in  the 


form  of  emission  limits  that  are  higher 
or  lower  than  the  proposed  emission 
limits. 

The  EPA  has  proposed  emission 
limits  that  reflect  the  performance  levels 
achieved  by  MWC's  equipped  with 
properly  designed,  constructed,  and 
operated  air  pollution  control  systems. 
The  proposed  standards  would  apply 
during  all  periods  of  MWC  operation. 
To  comply  with  the  proposed  standards, 
the  air  pollution  control  system  would 
be  designed  and  operated  such  that 
actual  emissions  are  less  than  the 
proposed  emission  limits.  Where 
continuous  monitoring  systems  are 
available,  such  as  for  SO2  and  NOx',  the 
proposal  would  require  their  use  to 
determine  compliance  on  a  continuous 
basis.  For  other  pollutants,  an  annual 
stack  test  would  be  required.  The  EPA 
requests  comment  on  whether 
continuous  monitoring  methods  exist 
for  any  addi' . onal  pollutants. 

The  EPA  also  seeks  comments  on 
alternate  formats  of  the  standard  that 
would  encourage  optimal  control 
system  operation  and  optimal 
performance,  thus  minimizing 
emissions.  For  example,  the  standard 
could  provide  incentives,  such  as 
reduced  testing  and  reporting,  for 
MWC's  that  operate  well  below  the 
emission  limit.  One  approach  would  be 
to  structure  the  standard  such  that,  for 
an  MWC  with  multiple  units,  if  all  units 
demonstrated  emissions  at  least  30 
percent  less  than  the  limit,  then  only 
one  of  the  units  would  be  tested  each 
year.  The  unit  selected  for  testing  would 
be  rotated  such  that  each  unit  would  be 
tested  during  its  rotational  cycle  (e.g., 
once  every  three  years,  for  an  MVVC 
plant  with  three  units). 

Another  potential  regulatory  approach 
to  assure  optimal  performance  would  be 
to  supplement  the  current  emission 
limits  (which  must  be  demonstrated  by 
annual  stack  tests)  vdth  more  stringent 
emission  limits  calculated  for  each 
pollutant  based  on  long-term  average 
emission  levels.  Compliance  with  this 
supplemental  limit  would  be 
determined  by  continuous  monitoring, 
where  applicable,  or  by  the  average  of 
the  annual  emissions  tests  from  the 
current  year  and  one  or  more  preceding 
years.  The  current  limits  account  for 
variability  fi~om  one  emissions  test  to 
another,  whereas  the  composite  average 
emission  limits  would  reflect  the  mean 
performance  level  over  the  life  of  the 
plant.  This  may  be  a  preferable  measure 
of  environmental  performance  for  some 
of  the  pollutants  because  it  is  their  long 
term  or  cumulative  emissions  that  are  of 
most  concern.  Other  formats  of  the 
standard  that  encourage  optimal 
performance  would  also  be  possible. 


Comments  and  suggestions  are 
requested.  Based  on  the  information  and 
comments  received,  the  EPA  may 
change  the  form  of  the  rule  to  include 
a  long  term  emissions  average,  an 
alternative  compliance  testing  schedule, 
or  other  alternative  format  to  encourage 
optimal  performance  of  the  air  pollution 
control  system. 

Additionally,  the  EPA  requests 
comment  and  suggestions  on  specific 
work  practice  requirements  or 
equipment  requirements  that  would 
assure  optimal  operation  of  the  air 
pollution  control  system  and  minimize 
emissions.  Such  operating  practices  or 
equipment  practices  would  be  most 
beneficial  for  minimizing  emissions  of 
those  pollutants  for  which  annual  stack 
testing  is  the  proposed  compliemce  test 
method.  Comments  are  specifically 
requested  on  work  practice  standards  or 
equipment  requirements  that  would 
minimize  dioxin/furan,  Hg.  Cd.  and  PM 
emissions.  Based  on  the  information 
received,  the  EPA  may  require  specific 
work  practices  or  equipment  to 
supplement  the  emission  limits 
included  in  the  final  standards. 

H.  Performance  Test  Methods  and 
Monitoring  Requirements 

The  NSPS  promulgated  on  February 
11,  1991  for  MVVC's  with  unit  capacities 
above  225  Mg/day  established 
performance  testing  and  monitoring 
requirements  for  MWC  acid  gases  (SO2 
and  HCI).  MWC  metals  (PM  and 
opacity),  MWC  organics  (dioxins/ 
furans),  MWC  operating  practices  (CO. 
load,  and  flue  gas  temperature),  and 
NOx.  These  testing  and  monitoring 
requirements  are  described  in  the  NSPS 
promulgated  on  February  11.  1991  (56 
FR  5488).  These  same  testing  and 
monitoring  requirements  will  apply  to 
MWC's  at  all  size  plants  under  today's 
proposed  NSPS,  except  that:  (1) 
Procedures  are  being  proposed  for 
determining  dioxin/furan  emissions  on 
a  TEQ  basis;  (2)  continuous  monitoring 
of  NOx  is  not  required  at  small  plants; 
(3)  provisions  have  been  incorporated  to 
allow  compliance  testing  every  third 
year  for  dioxins/furans,  PM,  and  HCI  at 
small  plants  that  pass  their  compliance 
test  for  3  years  in  a  row;  and  (4)  annual 
opacity  tests  using  EPA  Reference 
Method  9  (in  combination  with 
continuous  monitoring  of  opacity  level) 
would  be  required  for  both  large  and 
small  MVVC  plants.  Furthermore,  today's 
proposal  includes  new  data  availabilitv 
requirements  for  CEMs.  Today's 
proposal  requires  that  valid  paired 
CEMs  hourlv  averages  (i.e.,  SO:  and  O2 
(or  CO2),  NCDx  and  O2  (or  C02).'and  CO 
and  O2  (or  CO2))  be  obtained  for  75 
percent  of  the  hours  per  day  for  90 
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iwn  fill  I  .        ...I V s  JUT  1  .il>riiii.ij  tjiiailer 
that  \he  MWC  is  operatinf;  And 
combusting  MSW. 

Eiecause  th«  proposed  NSPS  allows 
cunipliance  with  a  diuxin/furan  limit 
other  on  a  TEQ  basis  or  un  a  total  mass 
basis,  procedures  are  being  proposed  for 
determiaing  dioxin/furan  emissions  nn 
a  ITQ  basis  For  measuring dkndns/ 
furans.  on  a  TEQ  basis,  the  mass  of  oath 
dioxin/furan  tirtra-  through  octa- 
congener  would  be  measured  by  EPA 
Refarance  MnthcHl  23  Then.  ea4:h 
congenar  mass  would  be  adjusted  bv  the 
corresponding  TEF's,  whi«:h  aw  li5i»Mi  in 
the  proposed  NSPS.  Finally,  the 
adjusted  congener  masses  would  be 
added  together  to  dHemiine  dioxins/ 
furans  In  terms  of  nanograms  per  dry 
standard  cubic  meter  TEQ. 

Under  the  proposed  standards,  if 
three  consecutive  annual  rt)mpliance 
tests  foi  an  MWC  at  a  small  MVVC  plant 
indicate  compliance  with  the  emission 
limit  for  a  pollutant  (i.e..  dioxins/furans. 
PM,  or  HCI).  the  MWC  would  bo 
alluwtHJ  to  wait  3  years  tjeforc  retesting 
for  the  pollutant.  If  the  next  test 
conducted  in  the  third  year  shows 
compliance  with  the  emission  limit  fni 
the  pollutant,  then  the  facility  could 
again  wait  3  years  to  wait  for  tiie 
pollutant.  If  noncomplianix  with  the 
emission  limit  for  the  pollutant  occurs, 
corroctive  actions  would  be  required  to 
be  undertaken  and  annual  tnsting  would 
be  required  to  be  conducted  uutil  3 
consecutive  years  of  compliance  with 
the  emission  limit  established.  At  a 
minimum,  perfonnance  tests  for 
dioxms/furans.  PM.  and  H(;l  must  be 
per(onn«d  for  each  MWC  at  a  small 
MWC  plant  every  3  years.  This 
prtivisioo  is  included  to  minimize  cos>ts 
for  small  plants,  while  still  retaining 
p<rriodic  tc.sting  to  ensure  compltaiu^ 

Testing  and  mooitoring  requirements 
are  being  proposed  today  to  ensure 
control  of  CUi.  Pb.  and  Hg  emissions.  For 
Cd.  Pb.  and  Hg.  an  initial  p«!rfornian(  e 
test  would  be  required  for  MWC's  at 
small  and  large  plants  to  detemiine 
coinpliant-e  with  llie  propos«Hi  emission 
limits  The  performance  test  for  ("*1,  Pb, 
a:nl  llg  would  be  cundu«1ed  iii 
nccurdan<»  with  ti'A  Kefernnia-  M»!th<Ml 
29  The  oumbei  and  location  of 
sampling;  pfiints  would  be  detenniiit.d 
I  I    ^        '      -lu;*^  M«'th«Kl  1,  and  flm; 

^       ■    .ii\  ..  .  .v.iild  \m>  p«!rfomii!d  using 
EPA  Reference  Mothoii  3  All 
perfonnance  tests  would  (onsist  of  a 
minimum  of  three  test  runs  conductml 
utid«!r  repr«!s«'ntaUve  full  load  operating 
conditions.  I'he  average  l^i,  Pb.  and  lig 
t^mission  rates  of  three  test  runs  or  mure 
would  be  usihI  to  determine 
conipliaouH. 


Also,  ss  discus '.<  vc  for  dioxins/ 

furans.  PM.  and  HCl.  if  small  plants 
demonstrate  compliance  with  the  CA, 
Pb,  and  Hg  amission  Umits  for  3 
consecutive  jroars.  they  would  be 
allowed  to  begin  testing  for  these  three 
pollutants  every  third  year.  At  a 
minimum,  performarice  tests  for  CA.  Pb, 
and  Hg  would  be  required  to  be 
condu<ied  by  small  MWC  plants  every 
3  years.  Large  plants  would  be  required 
to  test  for  Cd,  Pb,  and  Hg  annually. 
These  annual  testing  requirements  are 
consistent  with  those  for  other 
pollutants,  and  MWC  plants  can  reduce 
testing  expenses  by  testing  for  rriHltiple 
pollutants  during  the  same  test  period. 

Studies  conducted  by  the  EPA  have 
shown  EPA  Reference  Method  29  to  be 
a  more  reliable  method  for  measuring 
Hg  from  MWCs  than  FPA  Reference 
Method  lOlA.  Recent  refinements  have 
been  made  to  Method  101.^  Sut  the 
EPA  has  concluded  that  Mt  thod  29 
remains  a  superior  method. 

In  a  separate  notice  in  today's  Fed«!ral 
Register.  EPA  Reference  Method  29  is 
b*-ing  proposed  for  determining 
emissions  of  Hg  and  other  metals  from 
MWC's,  MWI's,  and  power  plants. 
Mf'tho<l  29  consists  of  a  particulate  filter 
followed  in  series  by  two  nitric  acid/ 
hydrogen  peroxide  (HNOt/HjO^) 
impingrrs  and  two  ai:idified  potassium 
permangenate  (KMnO«/HiSf)4)- 
impingers.  The  metho<i  is  identical  to 
the  EPAs  Office  of  Solid  Waste 
tnultimetals  method,  except  that 
Method  29  requires  filtration  and 
analysis  of  the  impinger  solution 
collected  in  the  KMnO«/H.(S(J4 
impingers.  These  filtration  and  ajialysis 
requirements  are  being  added  to  the 
method  for  quality  assurance  purposes 
to  protect  against  the  loss  of  Hg  in  the 
manganese  oxide  (MnO?)  pre<jpitate 
that  can  form  in  this  solution.  This 
additional  step  will  result  in  similar 
sample  preparation  and  analysis 
rtMjuircmcnts  for  EPA  Reference 
MHhods  29  and  lOlA. 

The  El'A  docs  not  believe  that 
addition  of  the  filtration  and  analysis 
step  will  change  the  achievable  Hg 
emission  rales  for  MWC's  and  MWI's 
H«H.ause  of  the  sij!nifir:ant  amount  of 
.chlorine  in  MWC  and  MWl  flue  gas. 
most  of  the  lig  in  these  flue  guses  occurs 
as  water-soluble  ionic  Hg.  As  a  result, 
use  of  Method  29  colhx  ts  most  of  the  Hg 
in  these  flue  guses  on  the  filter  and  in 
the  HNOi/Hjt)j  impingers.  with  the 
remainder  colle<:ted  in  the  KMn(J4/ 
H.^SO*  impingrrs.  Flue  gasi^s  emitted 
from  proc-esses  having  lower  chlorine 
levels  and/tir  higher  sulfur  levels  (e.g., 
coal-fired  power  plants)  have  a  higher 
fraction  of  their  Hg  emi.ssions  present  as 
water-insoluble  elemental  Hg  that  is 


collected  in  the  KMnO^/HjSO* 
impingers. 

In  testing  conducted  by  the  EPA  at  an 
MWC  during  which  Method  lOlA 
KMn04/H;S04  impinger  solutions  were 
filtered  and  the  filters  analyzed  (with 
Method  101  A.  all  of  the  Hg'  in  the  flue 
gas  is  collected  by  the  KMn04/H;S04 
impingers).  results  showed  that  less 
than  3  percent  of  the  total  Hg  collet:tHd 
by  the  sampling  train  was  associated 
with  precipitated  MnOj.  Based  on 
review  of  analytical  procedures  used 
wnth  multimetal  trail  samples  collected 
during  several  other  EPA-sponsored  test 

firograms.  the  EPA  believes  the  potential 
OSS  of  Hg  in  precipitated  MnOj  during 
these  tests  was  less  than  3  percent 
(during  these  tests,  the  KMn04/HiS04 
impingers  were  shaken  prior  to  removal 
of  a  representative  analytical  sample 
and.  thus,  a  portion  of  any  precipitated 
MnO;  was  likely  to  have  been  Included 
in  the  analytical  sample). 

Because  the  analytical  filter  makes 
only  a  negligible  difference  in  the  Hg 
test  results  for  MWC's  and  because  it  is 
desirable  to  use  a  uniform  Hg  test 
method  for  ail  source  categories,  the 
EPA  is  proposing  that  the  full  Methmt 
29  test  pnK^duies  (including  the 
analytical  filter  analysis)  t)e  used  fur 
measuring  Hg  emissions  from  MWCs 

Overall,  the  proposed  guidelines 
would  require  that  CEMS  be  used  as  the 
compliance  test  method  for  those 
pollutants  for  which  CEMS  are  available 
(i.e..  SO2,  NOx.  CO.  CO2  (or  O2).  opacity, 
MWC  load  level,  and  air  pollution 
control  device  temperature).  For  those 
pollutants  for  which  CEMS  are  not 
available  (i.e.,  HCl,  Hg,  Cd,  Pb.  PM,  and 
dioxins/ furans),  the  proposed  guidelines 
would  require  that  stack  test  methods  be 
used  on  an  annual  basis  to  determine 
compliance.  Progress  continues  to  be 
made  un  the  development  of  new  and 
improved  GEMS.  The  EPA  requests 
comment  on  the  availability  of  CEMS  to 
replace  stack  testing  for  any  of  the 
pollutants  listed  above.  The  EPA 
specifically  njquests  comment  on  the 
availability,  precision,  accuracy,  and 
cost  of  CEMS  for  HCl  and  Hg.  Based  on 
the  information  received,  the  EPA  will 
reconsider  CLMS  requirements  and  may 
increase  the  number  of  pollutants 
monitored  by  CEMS. 

/.  Rtjporting  and  Rvcordketiping 
Requirements 

The  proposed  standards  would 
n^quire  owners  and  operators  of  all 
affet  tf<l  facilities  to  submit  notifications 
«)f  lonstruction  or  reconstruction,  date 
of  anticipated  startup,  and  antiripafod 
date  of  demonstration  of  the  continuous 
emission  monitoring  system  (CIvMS)  (if 


applicable),  as  required  under  §  60.7  of 
subpart  A  of  part  60. 

Tne  NSPS  promulgated  on  February 
1 1 ,  1991  include  reporting  and 
recordkeeping  requirements  for  MVVC 
acid  gases.  MVVC  metals  (PM  and 
opacity).  MVVC  organics  (dioxins/furan), 
MVVC  operating  practices,  and  NOx 
These  reporting  and  recordkeeping 
requirements  are  summarized  in  the 
previous  Federal  Register  notice  (56  FR 
5488.  February  11.  1991).  Under  today's 
proposed  standards,  these  same 
reporting  and  recordkeeping 
requirements  would  apply  to  MWC's  at 
both  small  and  large  plants  with  the 
following  four  exceptions:  (1)  Dic.xin/ 
furan  emissions  would  be  recorded  and 
reported  either  in  terms  of  dioxin/furan 
TEQ  or  as  total  mass  of  dioxins/furans; 
(2)  monitoring  and  reporting  of  NOx 
emissions  would  not  be  required  for 
small  plants  because  NOx  control  is  not 
applicable;  (3)  if  MWC's  at  small  plants 
have  met  the  criteria  allowing  them  to 
conduct  compliance  tests  for  dioxin/ 
furans.  PM.  or  HCl  every  third  year,  they 
would  submit  a  simplified  report  for 
years  when  a  full  compliance  test  was 
not  required;  and  (4)  both  small  and 
large  MWC  plants  would  be  required  to 
report  the  results  of  annual  method  9 
opacity  tests. 

The  reporting  and  recordkeeping 
requirements  in  the  proposed  NSPS  are 
necessary  to  inform  enforcement 
personnel  of  the  compliance  status  of 
new  MWC's  that  begin  operation. 

In  addition,  the  records  would 
provide  the  data  and  information 
necessary  to  ensure  continued 
compliance  of  these  MWC's  with  the 
proposed  regulation.  At  the  same  time, 
these  requirements  would  not  impose 
an  unreasonable  burden  on  MWC 
owners  or  operators.  All  required 
records  and  all  quarterly  and  aimual 
reports  must  be  maintained  for  5  years 
following  the  date  of  such  records  or 
submittal  of  such  reports.  All 
information  contained  in  the  records 
must  be  open  to  the  public. 

Recordkeeping  and  reporting 
requirements  are  being  proposed  in 
today's  NSPS  for  Cd,  Pb.  and  Hg.  After 
the  initial  performance  test  has  been 
completed,  the  proposed  standard 
would  require  the  submission  of  annual 
compliance  reports  for  Cd,  Pb.  and  Hg 
for  MWC's  at  both  small  and  large 
plants.  However,  if  MWC's  at  small 
plants  have  met  the  criteria  allowing 
them  to  conduct  compliance  tests  for 
Cd.  Pb.  or  Hg  every  third  year,  they 
would  submit  a  simplified  annual  report 
for  years  in  which  a  full  compliance  test 
was  not  required. 

The  proposed  NSPS  would  require 
that  certain  types  of  records  be 


maintained.  If  an  activated  carbon 
injection  system  is  used  for  Hg  control. 
MVVC  plants  would  be  required  to  keep 
records  of  the  quantity  of  activated 
carbon  used  for  each  8-hour  period  of 
MVVC  operation.  These  records  would 
provide  documentation  that  these 
systems  continue  to  be  operated 
properly  between  compliance  tests.  The 
proposed  NSPS  would  also  require  the 
submittal  of  initial  and  annual 
compliance  reports  for  fly  ash/bottom 
ash  fugitive  emissions  testing  for  MWC's 
at  both  small  and  large  MVVC  plants. 

Additionally,  today's  proposal  would 
require  that  the  siting  analysis,  materials 
separation  plan,  and  summary  of 
response  to  public  comment  be 
submitted  to  the  State.  Refer  to  section 
V.D  of  this  preamble  for  a  discussion  of 
the  proposed  reporting  requirements. 

V.  Rationale  for  the  Proposed 
Standards  for  Siting  Requirements 

This  section  presents  the  EPA's 
rationale  for  establishing  the  proposed 
siting  requirements,  including  a  siting 
analysis,  a  materials  separation  plan, 
and  public  meetings. 

A.  Overview 

Under  authority  of  section  129  of  the 
Act,  the  EPA  is  proposing  siting 
requirements  for  new  MWC's.  As 
proposed,  the  siting  requirements 
include  three  major  components:  (1)  A 
siting  analysis,  (2)  a  materials  separation 
plan,  and  (3)  public  meetings  with 
responses  to  public  comments.  These 
siting  requirements  would  apply  only  to 
MVVC  units  at  MWC  facilities  with 
aggregate  capacities  to  combust  greater 
than  35  Mg/day  of  MSW.  for  which  the 
initial  application  for  a  construction 
permit  under  40  CFR  part  51,  subpart  I. 
or  part  52  is  submitted  after  the  date  of 
promulgation  of  the  final  rule.  These 
siting  requirements  would  not  apply  to 
existing  MWC's. 

B.  Siting  Analysis 

The  following  discussion  presents  the 
EPA's  rationale  for  proposing  the 
requirement  for  sources  to  prepare  a 
siting  analysis,  including  the  various 
siting  approaches  considered  and  the 
proposed  siting  analysis. 

1.  Siting  Analysis  Approaches 
Considered 

The  EPA  considered  four  approaches 
in  the  development  of  proposed  siting 
analysis  requirements.  These 
approaches  are  summarized  below. 

"The  first  approach  would  require  that 
an  environmental  assessment  be 
conducted,  patterned  on  requirements 
under  the  National  Environmental 
Policy  Act.  This  would  require  em 


examination  of  impacts  in  all  media 
(i.e..  air,  water,  solid  waste,  energv.  and 
land  use).  It  would  also  require  a 
description  of  alternatives  to  the 
proposed  project  including  alternative 
sites,  technologies,  or  design.  The 
elements  of  this  approach  would  cover 
a  range  of  health  and  environmental 
impacts  that  can  be  considered  in  siting 
an  MVVC.  However,  many  of  these 
elements  are  addressed  in  current 
Federal,  State,  or  local  permitting 
processes  or  review  procedures. 

The  second  approach  is  patterned 
after  the  Resource  Conservation  and 
Recovery  Act  (RCRA).  Requirements  for 
siting  hazardous  waste  treatment, 
storage,  and  disposal  facilities.  It 
consists  of  an  exclusion  list  with  the 
provision  that  an  MVVC  cannot  be  sited 
in  certain  locations  (e.g.,  in  a  100-year 
floodplain  or  over  a  high-quality 
groundwater  resource)  unless  "it  can  be 
shown  to  the  satisfaction  of  EPA"  that 
no  adverse  impact  will  occur. 

The  third  approach  would  be  a 
regulatory  review  approach.  Under  this 
approach,  the  MWC  owner  or  operator 
would  prepare  a  document  listing  all 
current  Federal.  State,  and  local 
regulatory  requirements  and  permit 
conditions  that  apply  to  the  proposed 
MVVC,  along  with  a  discussion  of  the 
equipment,  construction  practices, 
operating  practices,  and  other 
conditions  used  to  comply  with  each 
requirement.  This  approach  addresses 
relevant  siting  issues,  and  would  not 
require  duplicate  analyses  of  health  or 
environmental  impacts  that  are  already 
required  under  other  authorities  (e.g.. 
New  Source  Review  (NSR)  air  permits. 
National  Pollution  Discharge 
Elimination  System  (NPDES)  water 
discharge  permits,  stormwater  permits, 
wetland  permits.  State  sohd  waste 
permits,  or  local  zoning  permits). 

The  fourth  approach  would  establish 
general  siting  requirements  patterned 
after  requirements  currently  in  use 
under  the  NSR  program.  This  approach 
would  require  an  analysis  of  the  impact 
of  the  facility,  taking  into  account  other 
major  industrial  facilities  near  the 
proposal  site,  on  ambient  air  quality, 
visibility,  soils,  and  vegetation.  This 
approach  has  already  been  successfully 
implemented  under  the  NSR  program. 
Under  this  approach,  facilities  may  be 
able  to  use  analyses  conducted  under 
the  NSR  program  to  comply  with  the 
NSPS  siting  requirements.  This 
approach  would  also  involve  public 
meetings,  and  the  facility  owner  or 
operator  would  be  required  to  prepare 
summaries  and  comments  to  the  public 
comments  received  at  the  public 
meetings. 
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2.  Propoaed  Siting  Analy»is 

The  EPA  is  proposing  the  fourth 
appn)<H:h,  as  discussed  above,  as  the 
basis  for  the  proposed  siting  analysis. 
The  first  thr«e  approaches  were 
considered  to  mther  overlap  with 
current  requirements  or  be  overly 
complex  Under  the  proposal.  MWC 
owners  or  operators  would  be  n>quired 
to  conduct  an  analysis  of  the  impact  of 
the  proposed  facility  on  ambient  air 
quality,  visibility,  soils,  and  vegetation 
Furthermore,  this  analysis  would  be 
required  to  considm  the  air  quality, 
visibility,  soils,  and  vegetation  impacts 
of  other  major  industrial  facilititts 
located  i:>-st  the  planned  MW(1 
Consideration  of  the  impacts  of  other 
local  facdities  would  involve  an 
analysis  of  both  background  air  quality 
levels  and  emissions  fn)m  other  sources 
in  the  area  prior  to  operation  of  the 
planned  MWC  and  total  air  emissions  in 
the  area  after  addition  of  the  planned 
MWC  due  to  the  incremental  impact  of 
tho  planned  MWC 

The  Ei'A  believes  that  rvjuiring  this 
type  of  siting  analysis  would  allow 
fatalities  to  use  the  same  type  of  siting 
analysis  for  complying  with  both  NSR 
and  NSPS  n>quiroment8.  The  Agency 
invites  comments  re^nrdmg  the 
proposed  siting  analysis,  including 
suggestions  of  dltemative  approaches 

C.  Materials  Separation/Materials 
Management  Planning 

The  following  discussion  pr«-v>nts  th«? 
tt'A's  rationale  for  proposing  the 
requirement  for  sources  to  pn;par«  « 
inaltthals  separation  plan 

1    BacJi.Rn)und 

As  State  and  local  govenunents  plan 
for  solid  waste  management,  the  EPA 
has  encourngnd  them  to  employ  the 
liiti^grated  Solid  Waste  Management 
(ISWM)  approach.  Thnntgh  ISWM. 
(oinmunities  achieve  flexibilit}  by 
looking  beyond  a  single  solution.  In 
tailoring-  their  unique 

neud.<:,  a-.  ini  all  four 

elements  of  iSWM:  Kedbction. 
ret  yding.  combustion,  and  lan^lhlling, 
as  describnd  in  EPA's  document  rntithnl 
"An  Agen«la  for  Action".  In  this 
integrated  approach,  systems  are 
designed  so  that  some  nr  all  of  the  four 
waste  management  options  are  used  as 
a  f.ompl«nu;nt  to  one  another  to  safely 
and  efficiently  manege  muniopul  solid 
weste.  The  system  is  "custom  designed  ' 
to  meet  local  environmental,  economic, 
and  institutional  needs.  A  key  element 
of  inlegraletl  waste  management  is  the 
hierartiiy.  whi<i)  favors  soun» 
reduction  (iucluding  reuse)  to  decrease 
the  volume  and  toxicity  and  inc 


the  useful  life  of  products  in  order  to 
reduce  the  volume  and  toxicity  of  waste. 
Rocycling  (including  composting)  is  the 
preferred  waste  management  option  to 
further  reduce  potential  risks  to  human 
health  and  the  environment,  divert 
waste  from  landfills  and  combustors. 
conserve  energy,  and  slow  the  depletion 
of  nonrenewable  natural  resources.  In 
implementing  soun:e  reduction  and 
re<y'  ling,  shifting  nsks  from  one 
medium  to  another  (e.g.,  groundwater  to 
air)  or  from  one  population  to  another 
must  be  avoided.  Landfills  and 
combustors  will  be  necessary  for  the 
foreseeable  future  to  handle  a  significant 
portion  of  wastes,  but  are  lu'wer  on  the 
hierarchy  because  of  the  potfutial  risks 
to  human  health  and  the  environment 
and  long-term  management  costs  This 
risk  potential  can  be  largely  miiumized 
through  proper  design  and  management 
Integrated  waste  management  can  and 
should  be  implemented  at  a  local  level 
to  the  extent  practical,  and  is  a  useful 
conceptual  tool  for  making  management 
decisions:  however,  it  must  be 
considered  in  the  context  of  each 
community's  unique  waste  and 
demographic  characteristics.  Diversion 
of  solid  waste  by  reducing  the  quantity 
generated  and  by  recycling  materials 
from  the  waste  stream  can  effectively 
reduce  the  burdon  on  MWCs  and 
landfills. 

Waste  diversion  has  become 
increasingly  popular  at  the  l(x:al  level, 
as  well  as  nationally  and 
internationally,  as  the  tool  to  reduce 
waste  going  to  MWCs  or  landfills.  In 
1989,  the  U'A  challenged  the  nation  to 
reduce  and  recycle  25  percent  of  MSW 
by  1992.  The  EPA  called  on  all  sectors 
of  our  society  to  voluntarily  assume 
responsibility  for  helping  to  attain  this 
goal.  Today,  many  states  have  source 
reduction  programs,  including,  for 
example,  yard  waste  composting,  fee- 
for  s»?r\')ce  programs.  And  Industrial/ 
commercial  waste  minimization 
programs.  In  fact,  all  but  eight  States 
have  established  wai>te  diversion  goals. 
These  goals  vary,  but  generally  call  for 
diversion  of  20  to  60  perr.ent  of  the  solid 
waste  stream  and  are  to  be  attained  over 
the  next  5  years. 

With  EPA  encouragement, 
communities  are  increasingly  using  the 
"variable  rate  fee"  approach  to  charge 
for  was'ie  management  services.  This 
approach  fosters  waste  reduction  and 
recycling  because  the  waste  generators 
are  charged  only  fur  the  amount  of 
waste  they  produce  that  must  be 
combusted  or  landfilled.  Waste 
generators  can  reduce  the  amount  they 
pay  for  services  by  reducing  the  amount 
of  waste  they  produce  or  by  recycling 


more  materials,  thereby  diverting 
materials  from  MWCs  and  landHHs. 

Across  the  nation,  residents, 
businesses,  and  communities  are  using 
a  variety  of  approaches  to  collect, 
separate,  and  otherwise  prepare 
recovery  materials  for  recycling.  These 
materials  may  be  sorted  into  difTerent 
categories  at  the  point  of  generation 
(e.g.,  residences  or  businesses)  for 
separate  collection,  or  they  may  be 
collo<ned  together  and  taken  to  a 
regional  or  community  facility  for 
sorting  and  processing  for  recycling. 

The  collection  of  recovered  materials 
has  grown  dramatically  and  continues 
to  increase.  According  to  EPA  studies, 
the  national  recycling  rate  was  only  9 
percent  in  1980  and  grew  to  17  percent 
by  1992.  The  EPA  estimates  the  current 
national  recycling  rate  at  about  22 
percent.  Certain  States  and  communities 
report  even  higlier  rates.  Across  the 
nation,  materials  that  fonnerly  were 
relegated  to  combustion  or  landfilling 
arc  being  recovered  for  recycling.  Waste 
reduction  and  recycling  are  increasingly 
becoming  key  kidors  in  the  sizing. 
design,  and  siting  of  MWCs  and 
landfills 

Markets  for  recycled  materials  are 
critical  to  the  success  of  recycling,  and 
this  has  b»H?n  ni«:ognized  both  here  and 
abroad  In  the  United  States.  States  have 
been  creative  in  developing  a  variety  of 
nonregulatory  approaches  to  spur 
markets.  These  include  several 
measures  to  help  start  new  businesses 
using  recovered  materials  and  to  help 
existing  businesses  convert  to  the  use  oJ 
recovered  materials,  such  as:  (1) 
Information  and  technical  assistance.  (2) 
financing  assistance.  (3)  direct  financial 
assistance,  (4)  tax  breaks  (i.e..  credits 
and  exemptions),  and  (5)  "buy 
recycled"  programs  to  encourage  the 
purt;hase  of  goods  made  from  recovered 
materials. 

The  EPA  continues  to  be  instrumental 
in  enhancing  markets  for  goods  from 
recycled  materials.  In  an  effort  to 
position  the  Federal  community  in  a 
leadership  role,  the  EPA  is  providing 
guidelines  to  assist  Federal  procurement 
agencies  in  buying  increasing  quantities 
of  goods  made  from  recovered  materials 
In  October  1993.  an  Executive  Order 
was  signed  by  the  President  of  the 
United  Slates  directing  Federal  agencies 
to  procure  goods  made  from  recovered 
materials,  harnessing  the  purchasing 
power  of  the  Federal  community  to 
strengthen  markets  for  these  materials. 

There  are  substantial  public  and 
private  sector  effurts  underway  across 
the  nation  to  foster  markets  for  recycled 
goods.  For  example,  the  Chicago  Board 
of  Trade  has  recently  announced  that  by 
late  1994  they  will  add  recyclable 


plastics  and  glass  to  their  listing  of 
commodities.  From  these  efforts,  the 
demand  for  recovered  materials  will 
grow  to  complement  the  increasing 
supply  of  materials  diverted  from  the 
solid  waste  stream  as  more  communities 
implement  the  ISWM  approach.  This 
diversion  will  impact  the  characteristics 
of  the  remaining  portion  of  the  waste 
stream. 

2.  Proposed  Materials  Separation  Plan 

The  design  of  any  element  of  an 
ISWM  system,  whether  a  landfill  or  an 
MWC,  must  necessarily  reflect  the 
impact  of  the  other  elements.  To 
provide  for  proper  sizing  and  other 
elements  of  the  landfill  or  MWC  design, 
it  is  important  to  consider  current  and 
projected  waste  generation  rates  and  the 
impact  of  source  reduction  and 
diversion  on  the  character  of  the 
remaining  waste  stream  that  serves  as 
the  MWC  feedstock.  Today's  proposal  is 
consistent  with  and  complements  the 
ISWM  approach  by  providing  for  an 
assessment  of  the  impact  of  materials 
separation  on  municipal  waste 
combustion. 

Under  today's  proposal,  prior  to 
applying  for  a  permit  to  construct  a  new 
MWC,  the  owner  or  operator  of  the 
MWC  would  be  required  to  submit  a 
materials  separation  plan  for  public 
review  and  comment.  Today's  proposal 
would  require  the  materials  separation 
plan  to  be  applicable  to  the  area  served 
by  the  MWC.  No  rigid  performance 
levels,  specification  of  separation 
system  design,  or  designation  of 
materials  to  be  separated  are  specified 
in  the  proposal. 

The  propKJsal  allows  the  materials 
separation  plan  to  be  tailored  to  the 
service  area,  considered  in  the  design  of 
the  new  MWC.  and  reviewed  by  the 
public  prior  to  construction  of  the 
MWC.  The  materials  separation  plan 
may  be  optimized  for  the  entire  service 
area,  so  that  certain  subareas  may  have 
materials  separation  requirements  while 
other  subareas  may  not  have  materials 
separation  requirements.  This  approach 
is  fully  consistent  with  EPA's  ISWM 
goals  for  both  MWCs  and  landfills. 

The  Agency  invites  comments 
regarding  the  proposed  materials 
separation  plan  requirements,  including 
suggestions  of  alternative  approaches.  A 
definition  of  "materials  separation 
plan"  has  been  included  in  the 
definitions  section  (§  60.51b)  of  the 
proposed  NSPS. 

Tne  above  requirements  for  a 
materials  separation  plan  are  being 
profKJsed  only  for  new  MWCs  and  are 
not  being  proposed  for  existing  MWCs. 
The  MWC  industry  has  made 
impressive  progress  in  implementing 


materials  separation  programs  at 
existing  MWCs,  and  this  should  be 
encouraged. 

D.  Public  Meeting  and  Reporting 
Requirements 

The  proposed  NSPS  requires  that  the 
MWC  owner  or  operator  make  the 
materials  separation  plan  available  to 
the  public  in  the  service  area  where  the 
affected  facility  is  to  be  constructed.  As 
part  of  making  this  information 
available  to  the  public,  the  MWC  owmer 
or  operator  would  be  required  to 
distribute  a  preliminary  draft  n\aterials 
separation  plan  to  all  public  libraries  in 
the  affected  service  area  and  to  publish 
a  notification  of  the  public  meeting  in 
the  principal  newspaper(s)  serving  the 
area  where  the  MWC  will  be  sited  and 
where  the  waste  will  be  collected.  The 
MWC  owner  or  operator  would  then  be 
required  to  hold  a  public  meeting  and 
accept  comments  on  the  preliminary 
draft  materials  separation  plan.  The 
public  meeting  would  be  required  to  be 
held  in  the  county  where  the  MWC  is 
to  be  constructed  and  would  be  required 
to  be  scheduled  30  days  or  more  after 
making  the  materials  separation  plan 
available  to  the  public  and  publishing 
the  notification  of  the  pubhc  meeting. 

At  the  public  meeting,  information 
should  be  provided  that  summarizes 
what  materials  are  planned  for 
separation,  how  they  will  be  separated, 
what  service  areas  will  be  included  in 
the  plan,  and  what  level  of  separation  is 
expected.  The  information  presented  at 
the  meeting  should  also  identify  the 
amount  of  MSW  that  is  expected  to 
remain  after  the  separation  plan  is 
implemented  and  identify  alternative 
disposal  methods  available  for  the  waste 
(e.g..  local  MWC.  local  landfill,  long- 
distance transport  to  an  MWC,  or  long- 
distance transport  to  a  landfill).  The 
following  hypothetical  plan  and 
discussion  serve  as  an  example  of  the 
types  of  information  that  would  be 
provided  at  the  meeting.  At  the  public 
meeting,  a  plan  is  proposed  that:  (l) 
Yard  waste  be  collected  from  specific 
residential  areas  using  a  curbside 
collection  program,  and  (2)  corrugated 
paper  be  collected  from  commercial 
facilities  in  specific  commercial  area 
using  dumpster  pickup.  TTie  plan  is 
expected  to  reduce  the  overall  MSW 
stream  by  20  percent,  resulting  in  a 
residual  MSW  stream  of  approximately 
400  Mg/day  to  be  disposed  of  by  either 
a  local  MWC  or  a  local  landfill. 

Although  not  included  as  a 
component  of  today's  proposal,  the  EPA 
encoiu^es  the  development  and  public 
presentation  of  a  supplementary 
regional  waste  management  plan.  Such 
plans  have  already  been  developed  for 


many  areas.  Presentation  of  a  materials 
management  plan  at  the  initial  materials 
separation  public  meeting  would  inform 
the  public  about  current  regional  waste 
management  plans  if  such  plans  existed. 
If  a  regional  management  plan  does  not 
exist,  the  meeting  would  provide  the 
opportunity  for  local  public  input  into 
the  development  of  a  regional  solid 
waste  management  plan.  A  waste 
management  plan  would  focus  on  the 
full  range  of  options  available  to  manage 
municipal  solid  waste,  as  exemplified  in 
ISWM.  Such  a  plan  could  include  an 
analysis  of  the  current  waste  generation 
situation  and  the  range  of  strategies  that 
are  currently  used  to  deal  with 
municipal  solid  waste,  including  the 
following  examples:  current  waste 
generation  rates;  existing  waste  disposal 
options  (e.g.,  landfills  versus  MWCs); 
current  source  reduction  (e.g., 
composting  and  waste  disposal  fees); 
and  materials  separation  and  recycUng 
programs.  The  materials  management 
plan  could  consider  the  adequacy  of 
current  strategies  to  handle  projected 
waste  generation. 

Finally,  as  in  the  integrated 
management  approach  called  for  under 
ISWM,  the  whole  range  of  strategies 
available  to  meet  projected  waste 
disposal  needs  could  be  fully  examined 
and  considered.  This  could  include 
consideration  of  the  role  of  landfilling, 
the  role  of  MWC  application,  the  role  of 
source  reduction,  and  the  role  of 
materials  separation  and  recycling.  The 
materials  separation  management  plan 
could  outline  the  expected  cost  of  these 
alternative  strategies  to  the  public, 
including  the  cost  per  Mg  of  municipal 
waste  disposed  (or  the  cost  of  waste 
disposal  avoided),  and  their  impact  in 
terms  of  waste  disposal  capacity  or 
waste  generation  avoided. 

As  mentioned  above,  a  materials 
management  plan  is  not  part  of  the 
proposed  siting  requirements.  The 
proposed  siting  requirements  include 
the  development  of  only  a  materials 
separation  plan.  However,  the  materials 
separation  plan  and  regional  materials 
management  plan  are  closely  related, 
and  public  input  in  their  development 
is  encouraged. 

The  MWC  owner  or  operator  would 
be  required  to  prepare  responses  to  the 
comments  received  at  the  public 
meeting.  The  MWC  owner  or  operator 
would  be  required  to  make  the 
document  summarizing  responses  to  the 
public  conunents  available  to  the  public 
in  the  service  area  where  the  MWC  is  to 
be  located,  including  distribution  to  all 
public  libraries  in  the  service  area.  The 
MWC  owner  or  operator  would  then  be 
required  to  submit  the  final  draft 
materials  separation  plan  and  the 
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document  summarizing  responses  to 
public  comments  to  the  State  or  the 
EPA,  as  applicable,  prior  to  the  facility's 
application  for  a  construction  permit 
under  NSR  (40  CFR  part  51.  subpart  I, 
or  part  52,  as  applicable).  The  EPA 
concluded  that  the  draft  materials 
separation  plan  should  be  submitted 
during  the  initial  planning  process  with 
the  application  for  a  construction  permit 
to  be  fully  consistent  with  the  EPA's 
ISWM  approach  and  to  ensure  that  the 
facility  is  designed  to  meet  the  materials 
separation  goals  of  the  region  or 
community.  Following  application  for  a 
NSR  construction  permit,  the  public 
would  again  have  the  opportunity  to 
review  emd  comment  on  the  final  draft 
materials  separation  plan  at  the  public 
meeting  that  would  be  held  for  public 
review  of  the  siting  analysis,  as 
discussed  below.  The  final  materials 
separation  plan  would  be  submitted 
with  the  initial  notification  of 
construction. 

The  proposed  NSPS  also  requires  that, 
during  the  period  of  review  of  the 
materials  separation  plan  and  NSR 
application  for  a  construction  permit, 
the  NfWC  owner  or  operator  make  the 
MWC  siting  analysis  available  to  the 
public  in  the  service  area  where  the 
affected  facility  is  to  be  constructed.  As 
part  of  making  this  information 
available  to  the  public,  the  MWC  owner 
or  operator  would  be  required  to 
distribute  the  siting  analysis  to  all 
public  libraries  in  the  affected  service 
area  and  to  publish  a  notification  of  the 
public  meeting  in  the  principal 
newspaper(s)  serving  the  area  where  the 
MWC  will  be  sited  and  where  the  waste 
will  be  collected.  The  MWC  owner  or 
operator  would  then  be  required  to  hold 
a  public  meeting  and  accept  comments 
on  the  siting  analysis.  The  public 
meeting  would  be  required  to  be  held  in 
the  county  where  the  MWC  is  to  be 
constructed  and  would  be  required  to  be 
scheduled  30  days  or  more  after  making 
the  siting  analysis  available  to  the 
public  and  publishing  the  notification  of 
the  public  meeting.  Because  the 
proposed  siting  analysis  is  based  on  the 
NSR  requirements,  the  EPA  anticipates 
that  if  a  public  meeting  is  scheduled  to 
address  the  environmental  impacts 
analysis  required  by  the  NSR  program, 
the  same  public  meeting  could  also  be 
used  to  discuss  the  proposed  siting 
analysis.  Also,  as  discussed  above,  the 
same  public  meeting  would  address  the 
final  draft  materials  separation  plan. 

The  MWC  owner  or  operator  would 
be  required  to  prepare  responses  to  the 
comments  received  at  the  public 
meeting  and  to  make  the  document 
summarizing  responses  to  public 
comments  available  to  the  public  in  the 


service  area  where  the  MWC  is  to  be 
located,  including  distribution  to  all 
public  libraries  in  the  service  area.  The 
MWC  owner  or  operator  would  be 
required  to  submit  the  siting  analysis, 
the  final  materials  separation  plan,  and 
the  document  summarizing  responses  to 
public  comments  on  the  siting  analysis 
and  any  additional  public  comment  on 
the  materials  separation  plan  as  part  of 
the  facility's  initial  notification  of 
construction. 

As  discussed  above,  the  final 
materials  separation  plan  is  submitted 
with  the  initial  notification  of 
construction  of  the  MWC.  Under  this 
proposal,  after  the  final  plan  is 
submitted,  no  subsequent  reporting 
would  be  required.  However,  the  EPA  is 
considering  requiring  an  annual 
materials  separation  report.  The  EPA 
requests  comment  on  the  usefulness  of 
using  a  materials  separation  report  to 
document  the  effectiveness  of  the  plan 
and  any  changes  made  to  it,  and  to  help 
determine  if  any  changes  are  warranted. 
Comment  is  also  requested  on 
appropriate  means  to  ensure  that  the 
adopted  materials  separation  plan  is 
implemented.  Based  on  the  comments 
received,  the  final  regulation  may 
require  submission  of  annual  reports  for 
assessing  the  performance  of  the 
materials  separation  plan. 

VI.  Rationale  for  the  Proposed 
Standards  for  Fugitive  Fly  Ash/Bottom 
Ash  Emissions 

The  following  discussion  addresses 
the  basis  for  EPA's  decision  to  regulate 
fugitive  fly  ash/bottom  ash  emissions 
from  MWC  facilities.  The  available 
technologies  for  controlling  these 
fugitive  emissions  and  the  EPA's 
selection  of  MACT  for  these  emissions 
are  presented. 

A.  Background 

Fugitive  fly  ashAx)ttom  ash  emissions 
are  emissions  of  dust  from  fiy  ash  and 
bottom  ash  handling  that  are  not 
confined  (i.e.,  emissions  that  are  not 
contained  within  a  fully  enclosed  ash 
handling  system).  The  fly  ash/bottom 
ash  dust  consists  of  PM  and  various 
associated  pollutants  adsorbed  to  the 
PM  such  as  Cd,  Pb,  Hg,  and  organic 
compounds  (e.g..  dioxins/furans).  A 
study  of  MWC  ash  handling  and  storage 
facilities  at  best  controlled  MWC 
facilities  has  shown  that  such  facilities, 
when  improperly  controlled,  can  be 
sources  of  these  pollutants  through 
fugitive  fly  ash/bottom  ash  emissions. 
Therefore,  visible  emissions  standards 
for  fugitive  fly  ash/bottom  ash  emissions 
are  being  proposed  to  ensure  control 
equipment  and  operating  practices  are 


implemented  to  eliminate  such 
emissions. 

B.  Fugitive  Emission  Control  Techniques 

Sources  of  MWC  fugitive  fly  ash/ 
bottom  ash  emissions  include  fly  ash 
and  bottom  ash  conveyors  and  conveyor 
transfer  points,  storage  facilities 
(including  ash  storage  bins  or  piles),  and 
ash  loading  facilities  for  trucks  or 
containers. 

Fugitive  fly  ash/bottom  ash  emissions 
from  conveyors  that  are  not  already 
inside  enclosed  structures  can  be 
controlled  by  totally  enclosing  the 
conveyors.  Emissions  from  conveyor 
transfer  points  can  be  controlled  by 
totally  enclosing  the  transfer  point  and 
ventilating  it  to  a  control  device  if  the 
transfer  point  is  not  inside  an  enclosed 
structure.  Alternatively,  adequate 
moisture  in  the  fly  ash  and  bottom  ash 
can  be  maintained  to  control  fugitive 
emissions  from  conveyors  or  transfer 
points. 

Fugitive  fly  ash/bottom  ash  emissions 
from  the  ash  storage  facilities  at  an 
MWC  plant  can  be  controlled  by  totally 
enclosing  the  ash  storage  operations  and 
by  ensuring  that  the  fly  ash  and  bottom 
ash  have  an  adequate  moisture  content 
to  prevent  dust  generation.  Chemical 
stabilizers  and  binders  may  also  be  used 
in  addition  to  or  in  place  of  moisture  to 
prevent  dust  emissions  from  MWC  ash 
for  nearly  all  the  activities  described  in 
this  section. 

Fugitive  fly  ash/bottom  ash  emissions 
from  loading  ash  into  trucks  or 
containers  can  be  controlled  by  ensuring 
an  adequate  moisture  content  of  the  ash, 
either  by  adding  extra  moisture  (water) 
or  by  combining  and  mixing  fly  ash 
with  bottom  ash  that  has  passed  through 
a  water-filled  quench  tank.  Fugitive  fly 
ash/bottom  ash  emissions  from  the  ash 
loading  facility  may  also  be  controlled 
by  enclosing  the  ash  loading  facility, 
fitting  the  truck  bays  with  doors  that  can 
be  closed,  and  discharging  the  vent  air 
to  a  control  device. 

Fugitive  fly  ash/bottom  ash  emissions 
from  moving  trucks  used  for  hauling  ash 
can  be  controlled  by  ensuring  that  the 
ash  is  moist  and  that  the  truck  or 
container  is  properly  sealed  and  covered 
during  transit.  Truck  tires  can  be 
washed  prior  to  leaving  the  ash 
handling  facility  to  prevent  ash  from 
being  tracked  onto  roadways  where  it 
can  later  become  airborne  as  fugitive  fly 
ash/bottom  ash  emissions.  Additional 
emissions  control  can  be  achieved  by 
reducing  ash  spills  during  loading  and 
by  recovering  any  spilled  ash  through 
sweeping,  vacuuming,  or  washing 
before  the  spilled  ash  can  be  tracked  out 
of  the  facility. 


Data  collected  at  several  MWC's 
indicate  that  when  the  control  methods 
described  above  are  applied  in  a 
consistent  and  conscientious  maimer, 
fugitive  fiy  ash/bottom  ash  emissions 
can  be  controlled  so  that  no  visible 
emissions  are  observed  from  the  ash 
storage  facilities,  ash  transfer  points,  ash 
loading  to  trucks  or  containers,  and 
trucks  hauling  MWC  ash. 

C.  Proposed  Fugitive  Emissions 
Standards 

A  standard  of  no  visible  fugitive  fly 
ash/bottom  ash  emissions  from  ash 
handling  and  storage  facilities  and 
transfer  points  is  being  proposed  and  is 
consistent  with  the  determination  that 
the  controls  described  above  represent 
MACT.  Section  129  of  the  Act  requires 
that  standards  for  new  sources  cannot 
be  less  stringent  than  the  control 
achieved  in  practice  by  the  best 
controlled  similar  source.  The  controls 
described  above  are  in  place  at  the  ash 
handling  and  storage  facilities  at  many 
MWC's  and  are  the  most  stringent 
available  controls  for  new  MWC's. 

Therefore,  fugitive  emission  standards 
are  consistent  with  MACT  and  are  being 
proposed.  Fugitive  fly  ash/bottom  ash 
emissions  from  any  MWC  ash  storage 
facility  or  any  ash  transfer  point  at  an 
MWC  plant  with  aggregate  capacity  to 
combust  greater  than  35  Mg/day  of 
MSW  would  have  to  be  controlled  so 
that  no  visible  emissions  shall  be 
detected. 

The  fly  ash/bottom  ash  visible 
emission  standard  will  be  determined 
using  EP.^  Reference  Method  22  {3-hour 
continuous  visual  observation). 
Compliance  with  the  visible  emissions 
standards  would  be  determined  by  an 
annual  performance  test.  Reports  of 
initial  and  annual  performance  tests 
would  be  required. 

Any  technology  may  be  used  to  meet 
these  standards.  'The  fly  ash/bottom  ash 
fugitive  emissions  standards  would 
apply  to  ash  handling  facilities  within 
the  property  boundary  of  the  MWC,  but 
would  not  apply  to  offsite  transport  of 
ash. 

VII.  Proposed  Standards  for  Air 
Curtain  Incinerators 

Air  curtain  incinerators  ojierate  by 
forcefully  projecting  a  curtain  of  air 
across  the  top  of  an  open  chamber  or 
pit.  The  air  curtain  reduces  emissions 
during  operation  by  promoting  better 
combustion.  Incinerators  of  this  type  are 
built  either  above  or  below  ground  and 
typically  have  refractory  walls  and  a 
floor.  Sec-tion  129  of  the  Act  exempts  air 
curtain  incinerators  firing  MSW  from 


the  definition  of  "municipal  waste 
combustion  unit"  provided  that  the  air 
curtain  incinerator  burns  only  tree 
trimmings,  yard  wastes,  and  clean 
untreated  lumber,  and  that  it  complies 
with  an  opacity  limit  that  would  be 
established  by  the  EPA.  As  clarified 
under  the  proposed  NSPS,  "untreated 
lumber"  means  that  the  lumber  has  not 
been  painted,  pigment-stained,  or 
"pressure  treated." 

Today's  proposed  NSPS  includes 
opacity  limits  specifically  for  air  curtain 
incinerators  that  would  combust  greater 
than  35  Mg/day  of  yard  wastes,  tree 
trimmings,  or  clean  untreated  lumber. 
The  proposed  opacity  limits  are  10- 
percent  opacity  (6-minute  average), 
except  that  a  level  of  up  to  35  percent 
(6-minute  average)  would  be  allowed 
during  the  first  30  minutes  of  operation 
of  the  unit.  The  proposed  opacity  limits 
are  based  on  levels  achieved  by  well- 
designed  and  operated  air  ciuiain 
incinerators.  Compliance  with  the 
proposed  air  curtain  incinerator  opacity 
limits  would  be  denKinstrated  by 
conducting  an  annual  compliance  test 
in  accordance  with  EPA  Reference 
Method  9. 

Air  curtain  incinerators  with  unit 
capacities  above  35  Mg/day  that  bum 
MSW  other  than  yard  wastes,  tree 
trimmings,  or  clean  untreated  lumber 
are  covered  by  the  NSPS  for  MWC's.  Air 
curtain  incinerators  with  unit  capacities 
above  35  Mg/day  that  bum  only  yard 
wastes,  tree  trimmings,  or  clean 
untreated  lumber  would  be  subject  to 
the  proposed  opacity  standard  and  its 
associated  testing,  reporting,  and 
recordkeeping  requirements,  but  would 
not  be  subject  to  emy  other  parts  of  the 
proposed  NSPS. 

VIII.  Comparison  of  the  Proposal  and 
European  Emission  Limits  for  MWC's 

Europe  is  more  densely  populated 
than  the  United  States  and  the 
combustion  of  MSW  became  increasing 
common  after  World  War  II.  Because 
European  countries  have  more 
experience  combusting  MSW,  it  is 
interesting  to  compare  the  emission 
control  requirements  for  MWC's  located 
in  the  Member  States  of  the  European 
Union  (EU)  to  those  for  MWC's  in  the 
United  States.  In  addition  to  comparing 
emission  requirements,  the  EPA  also 
compared  the  prevalence  of  waste 
combustion  in  the  United  States  and  the 
EU. 

In  general,  MSW  combustion  is  more 
common  in  the  EU  than  in  the  United 
States.  There  are  12  members  of  the  EU: 
Belgium,  Denmark.  France.  Germany, 


Great  Britain,  Greece.  Ireland,  Italy, 
Luxembourg,  The  Netherlands,  Spain, 
and  Portugal.  The  percentage  of  waste 
combusted  in  many  of  the  EU  countries 
is  over  30  percent,  wriih  Denmark, 
Luxembourg,  and  the  Netherlands, 
combusting  60,  60,  and  40  percent  of 
their  waste,  respectively.  As  a  national 
average  for  the  United  States,  16  percent 
of  the  waste  generated  is  combusted.  In 
the  Eastem  United  States,  where  the 
majority  of  MWC's  are  located,  the  rate 
of  waste  combustion  is  higher,  averaging 
25  to  30  percent.  In  the  New  England 
region,  the  rate  of  waste  combustion 
approaches  60  percent.  Therefore, 
although  the  United  States  as  a  whole 
has  a  much  lower  rate  of  waste 
combustion  than  does  the  EU,  certain 
regions  of  the  United  States  have 
combustion  rates  similar  to  those  in  the 
EU. 

Factors  such  as  population  density, 
percentage  of  urbanization,  land 
availability,  and  topography/geology 
influence  the  method  of  waste  disposal 
for  a  country  or  a  region.  In  the  EU,  the 
majority  of  the  countries  have 
population  densities  that  range  from  200 
to  600  people  per  square  mile  and  urban 
population  percentages  of  60  to  90 
percent.  The  United  States,  in 
comparison,  has  a  much  lower  average 
population  density  of  approximately  70 
people  per  square  mile,  and  the 
percentage  of  the  population  living  in 
urban  areas  is  approximately  75  percent. 
In  the  Eastem  United  States,  the 
population  density  and  percentage  of 
urban  population  are  higher  than 
national  levels,  at  aroimd  200  people 
per  square  mile  with  over  80  percent  of 
the  population  living  in  urban  areas, 
which  is  comparable  to  most  of  Europe 
As  noted  above,  other  factors  contribute 
to  the  use  of  MWC  technology  For 
example,  in  Florida,  the  geology  is  such 
that  in  some  cases  landfiUing  waste  is 
not  a  desirable  option.  Similarly,  the 
mountainous  regions  in  parts  of  Europe 
restrict  the  use  of  landfiUing,  and  the 
increased  use  of  MWC's  is  common. 

Regarding  regulatory  development  in 
the  EU,  the  EU  sets  uniform 
environmental  guidelines,  and 
individual  EU  countries  may  adopt 
those  guidelines  or  more  stringent 
requirements.  This  is  similar  to  the  role 
the  EPA  plays  with  the  individual 
States.  Table  5  presents:  (1)  The 
proposed  EPA  NSPS  for  new  MWC 
plants  with  capacities  above  35  and  225 
Mg/day  and  (2)  the  EU  guidelines  that 
apply  to  new  MWC  plants  with 
capacities  greater  than  72  Mg/day. 
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Table  5.— Comparison  of  the  EPA's  Proposed  NSPS  and  the  EU  Requirements  for  New  MWC's 


Pollutant 


PM 

Cd  

Pb 

Hg 

Hg  and  Cd  

Pb>Cr+Cu+Mn' 

HO  

SO,  

NOx 

CO 

Dioxtns/furans  .. 


Units- (@  7%0:) 


mg/dscm  ... 
mg/dscm  ... 
mg/dscm  ... 
mg/dscm  ... 
mg/dscm  ... 
m^dscm  ... 

ppmv  

ppmv  

ppmv  

ppmv  

ng/dscm. 

TEQ  

Total  mass 


Proposed  EPA  NSPS» 


Small  plants  '^     Large  plants 


15 

0.010 
0.10 
'0.080 
«0.09 
(0 
"■25 
•"30 
500 
MOO 

020 

13 


15 

0.0101 
0.10 
•0.080 
"O.OS 
{>) 
^25 
■"30 
180 
"100 

0.20 
13 


EU  guide- 
lines '' 


39 

(') 

(') 

(') 

"0.2 

"6.5 
"143 
M47 

(") 
P112 

(") 
(") 


1 994  and  have  capacities  greater  ttian  35 
1994  arxj  have  capacities  larger  than  225 


•  All  limits  are  pcesented  on  a  dry  tiasis.  at  standard  conditions  (20  "C,  101  kilopascals)  corrected  to  7  percent  O;.- 

•Applies  to  plants  ttiat  commence  construction,  modification,  or  reconstruction  after  September  20,       " 
Mg/day  and  less  tfian  or  equal  to  225  Mgfday. 

'  Applies  to  plants  that  commence  construction,  modificatKXi,  or  reconstruction  after  September  20, 
Mg/day. 

>■  Applies  to  all  r>ew  plants  with  capacities  greater  tfian  72  Mg/day. 

'  No  individual  limit  specified.  See  combined  limit. 

'  Or  86  percent  reduction. 

» The  proposed  NSPS  does  not  include  a  comtxned  limit  for  Hg  and  Cd;  hiowever,  based  on  ttie  irxJividual  limits,  a  combir^ed  limit  is  shown  for 
comparison. 

"  Based  on  periodic  determination 

'Cr,  Cu,  and  Mn  are  abbreviations  for  chromium,  copper,  and  manganese,  respectively. 

J  No  cornbined  lirmt  specified.  See  individual  Pb  limit. 

••Or  95-percent  reduction.  Emissions  measured  by  an  annual  stack  test. 

'Based  on  a  7-day  rolling  average,  measured  continuously. 

"■Of  80-percent  reduction.  Limit  based  on  a  24-hour  average,  measured  continuousty. 

"  Ho  limit  specified. 

"  For  mass  burrVwaterwall  combustors.  Based  on  a  4-hour  average,  nneasured  continuously. 

p  Based  on  an  hourly  average,  measured  continuously. 


As  shown  in  table  5,  the  EU 
guidelines  cover  many  of  the  same 
pollutants  as  the  EPA  NSPS  proposed  in 
today's  notice.  There  are  differences 
between  the  EPA  standards  and  the  EU 
guidelines  with  regard  to  regulatory 
flexibility  for  demonstrating 
compliance,  as  well  as  the  test  methods 
used  to  measure  emissions.  Factors  like 
these  should  be  considered  when 
comparing  emission  requirements.  The 
EPA  and  EU  both  have  set  levels  for  PM, 
HCl.  SO2,  and  CO.  For  these  pollutants, 
the  allowable  emission  levels  proposed 
by  the  EPA  are  more  restrictive  than  the 
EU  guidelines.  No  EU  guidelines  exist 
for  NOx  or  dioxins/furans,  and  the  EU 
metals  emission  guidelines  are  for 
combined  metals  (e.g..  Hg+Cd).  As 
shown  in  table  5.  the  EPA  NSPS  for  both 
large  and  small  plants  for  Hg  and  Cd,  if 
combined,  are  lower  than  the  EU  Hg+Cd 
guideline. 

Some  of  the  EU  countries  have 
adopted  limits  that  are  more  stringent 
than  the  general  EU  guidelines.  For 
example.  The  Netherlands  has  recently 
adopted  standards  for  new  and  existing 
MWC's  that  are  considered  to  be  some 
of  the  most  stringent  in  the  world.  For 
example,  the  Dutch  Hg  limit  of  0.065 
mg/dscm  for  new  MWC's  (corrected  to 
7  percent  O2)  is  lower  than  both  the  EU 


guideline  and  the  EPA's  proposed  Hg 
standards.  The  Dutch  dioxin/furan  limit 
for  new  MWC's  is  0.13  ng/dscm  TEQ. 
This  limit  is  lower  than  the  EPA's 
proposed  standard  of  0.20  ng/dscm  TEQ 
or  13  ng/dscm  total  dioxins/furans.  The 
EU  has  no  dioxin/furan  limit. 

It  is  difficult  to  directly  compare  the 
Dutch  standards  to  the  EPA  standards  or 
to  the  performance  of  U.S.  MWC's 
because  the  test  methods  used  in  The 
Netherlands  to  measure  emissions  are 
different  from  those  used  in  the  United 
States.  Several  new  MWC  plants  are 
currently  being  constructed  in  The 
Netherlands  and  are  expected  to 
demonstrate  compliance  in  1995. 

As  with  some  of  the  EU  countries, 
some  of  the  individual  States  are 
establishing  more  stringent  emissions 
standards  than  those  in  today's 
proposed  standards.  Brief  descriptions 
of  the  regulations  under  consideration 
in  Florida,  Minnesota,  and  New  )ersey 
are  presented  below. 

The  State  of  Florida  has  promulgated 
a  regulation  that  would  set  an  Hg 
emission  limit  of  0.070  mg/dscm 
(corrected  to  7  percent  O2),  or  an  80- 
percent  Hg  reduction,  for  facilities  that 
install  Hg  control  equipment  (e.g.. 
activated  carbon  injection)  and  that  are 
equipped  with  acid  gas  control 
equipment.  This  limit  must  be  met  by 


July  1.  1995,  and  compliance  must  be 
demonstrated  annually  using  EPA 
Reference  Method  lOlA.  For  facilities 
equipped  with  acid  gas  control 
equipment  that  choose  to  control  Hg 
exclusively  through  the  use  of  an  Hg 
waste  separation  program,  Hg  emissions 
would  be  limited  to  0.14  mg/dscm  after 
July  1.  1995  and  to  0.070  mg/dscm  after 
July  1, 1997.  Compliance  must  be 
demonstrated  semiannually  using 
Reference  Method  lOlA.  FaciUties  not 
currently  equipped  with  acid  gas 
controls  will  he  required  to  meet  the 
proposed  Hg  emission  limits  when  the 
facility  is  required  to  demonstrate 
compliance  with  the  acid  gas  limits 
included  in  the  EPA's  proposal. 
Florida's  rulemaking  procedur«s  to 
develop  SO2  and  HCl  emission  limits 
will  be  initiated  by  December  1.  1994, 
unless  the  Federal  regulations  (today's 
action)  have  been  proposed  by  that  date. 

The  State  of  Minnesota  has  also 
promulgated  Hg  requirements  for 
MWC's.  For  mass  bum  MWC's  with  acid 
gas  control,  the  quarterly  Hg  emission 
limit  (one  three-test  run  average)  is  0.10 
mg/dscm  (corrected  to  7  percent  Oj). 
However,  the  annual  average  Hg 
emissions  limit  (average  of  the  four  most 
recent  quarterly  tests)  is  0.060  mg/dscm. 
Measurements  must  be  made  using  EPA 


Reference  Method  29.  The  Mirmesota 
requirement  also  allows  MWC's  to 
demonstrate  compliance  with  the 
quarterly  and  annual  limits  by  achieving 
an  alternative  85-percent  reduction  in 
Hg  emissions. 

Similar  to  the  Florida  regulations,  the 
Mirmesota  regulations  provide  less 
stringent  standards  for  MWC's  without 
acid  gas  control  until  the  time  that  acid 
gas  control  is  required. 

The  State  of  New  Jersey  will  be 
proposing  an  Hg  standard  for  MWC's  of 
0.028  mg/dscm  (corrected  to  7  percent 
O2),  which  would  be  effective  as  of 
January  1,  2000,  and  an  interim 
standard  of  0.065  mg/dscm  or  an  80- 
percent  reduction,  which  would  be 
effective  as  of  December  31,  1995.  The 
0.028  mg/dscm  limit  is  based  on 
reducing  the  uncontrolled  Hg  emission 
level  (assumed  to  be  0.70  mg/dscm)  by 
80  percent  through  reduction  of  Hg  in 
the  waste  burned,  and  another  80- 
percent  reduction  from  Hg  in  the  flue 
gas.  These  limits  are  annual  averages 
based  on  quarterly  3-run  testing  (i.e.,  a 
total  of  12  runs),  using  EPA  Reference 
Method  29. 

DC.  Miscellaneous 

This  section  addresses  the  two 
following  issues:  (1)  The  selection  of  a 
"no  control"  limit  for  NOx  for  MWC's 
at  small  MW0  plants,  and  (2)  the  July 
14,  1992  remand  of  the  issue  of  lead- 
acid  vehicle  battery  combustion,  and  (3) 
a  general  request  for  comment  on  the 
proposal. 

Regarding  the  first  issue,  section  129 
of  the  Act  specifies  that  standards  for 
MWC's  must  include  emission  limits  for 
PM,  opacity.  SO2,  HCl,  NOx,  CO,  Pb, 
Cd,  Hg,  and  dioxins/furans.  This  means 
that  emission  limits  for  these  pollutants 
must  be  specified  even  if  the  NtACT 
selected  for  a  subcategory  of  facilities 
does  not  control  that  particular 
pollutant.  In  particular,  under  today's 
proposal,  the  MACT  floor  and  MACT  for 
NOx  control  at  small  MWC  plants  is 
based  on  no  control  (see  section  FV.F.l.c 
for  additional  discussion).  Therefore,  a 
"no  control"  emission  limit  is  proposed 
for  NOx  emissions  from  small  M\VC 
plants.  The  proposed  "no  control"  limit 
for  NOx  for  small  MWC  plants  is  500 
ppmv.  This  proposed  limit  is  not 
intended  to  result  in  emissions  control, 
and  the  proposal  does  not  include  any 
testing,  reporting,  or  recordkeeping 
requirements.  The  EPA  expects  that  the 
"no  control"  limit  will  not  be  exceeded. 

The  500  ppmv  limit  represents  an 
emission  level  higher  than  any  of  the 
test  data  and  allows  an  adequate  margin 
to  accommodate  the  variability  in  NOx 
emission  levels.  The  EPA  requests 
public  comments  on  whether  it  is 


appropriate  to  include  such  a  "no 
control"  emission  limit  in  the  final 
NSPS  or  whether  such  a  limit  is  not 
necessary. 

Regarding  the  second  issue,  on 
December  20, 1989,  the  EPA  proposed 
NSPS  and  emission  guidelines  for  new 
and  existing  MWC's  under  section  111 
of  the  Act.  The  proposed  NSPS  and 
emission  guidelines  included  a 
prohibition  on  the  combustion  of  lead- 
acid  vehicle  batteries  in  MWC's.  On 
February  11, 1991,  the  EPA  promulgated 
standards  and  guidelines  for  new  and 
existing  MWC's  that  did  not  prohibit  the 
combustion  of  lead-acid  vehicle 
batteries.  The  decision  not  to  prohibit 
the  combustion  of  lead-acid  vehicle 
batteries  was  challenged  in  the  U.S. 
Court  of  Appeals  by  the  NRDC,  the  State 
of  New  York,  and  the  State  of  Florida. 
In  1992,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
concluded  that  the  EPA  had  not 
adequately  explained  its  decision  not  to 
require  a  lead  acid  battery  separation  as 
part  of  the  1991  NSPS  and  emission 
guidelines,  when  it  had  included  such 
a  requirement  in  its  proposed  rule  (State 
of  New  York  v.  Reilly,  969  F.2d  1147, 
1153  (D.C.  Cir.  1992)).  The  EPA  is  not 
addressing  the  lead  acid  battery  issue  in 
this  notice,  but  will  publish  a  separate 
notice  in  the  Federal  Register  in  the 
near  future. 

Regarding  the  third  issue,  the  MWC 
regulations  are  complex,  and  the  EPA 
expects  to  receive  numerous  comments 
on  this  proposal.  The  EPA  has 
specifically  requested  comments  on 
items  fundamental  to  the  proposal, 
including  but  not  limited  to  the  MACT 
floor,  MACT  performance  levels,  and 
materials  separation  plans. 

X.  Administrative  Requirements 

This  section  addresses  the  following 
administrative  requirements:  public 
hearing,  docket,  procedural 
requirements  of  the  Act,  Office  of 
Management  and  Budget  review,  and 
Regulatory  Flexibility  Act  compliance. 

A.  Public  Hearing 

A  public  hearing  will  be  held  15  days 
following  proposal.  The  public  hearing 
will  discuss  the  proposed  standards  in 
accordance  with  section  307(d)(5)  of  the 
Act.  Persons  wishing  to  make  oral 
presentations  at  the  public  hearing 
should  contact  the  EPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  mailed  to  the  Air 
and  Radiation  Docket  and  Information 


Center  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washingto.i,  DC. 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  in 
the  development  of  this  proposed 
rulemaking.  The  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review,  except  for  interagency  review 
material  (section  307(d)(7)(A))  of  the 
Act.  The  docket  nimiber  for  this 
rulemaking  is  A-90-45.  Docket  No.  A- 
89-08  also  includes  background 
information  for  this  rulemaking  that 
supported  the  proposal  and 
promulgation  of  the  subpart  Ea  N.SPS 

C.  Clean  Air  Act  Procedural 
Requirements 

The  following  procedural 
requirements  of  the  Act  are  addressed: 
adrninistrative  listing,  periodic  review, 
external  participation,  and  economic 
impact  assessment. 

1.  Administrator  Listing — Sections  111 
and  129of  the  Act 

As  prescribed  by  section  111  of  the 
Act,  establishment  of  standards  of 
performance  for  MWC's  is  based  on  the 
Administrator's  determination  (52  FR 
25399,  July  7,  1987)  that  these  sources 
contribute  significantly  to  air  f>ollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Additionally,  section  129  of  the  Act  of 
1990  directs  the  Administrator  to 
promulgate  revised  NSPS  for  new 
MWC's. 

2.  Periodic  Review — Sections  111  and 
129  of  the  Act 

Sections  111  and  129  of  the  Act 
require  that  the  regulation  be  reviewed 
not  later  than  5  years  following  the 
initial  promulgation.  At  that  time  and  at 
5-year  intervals  thereafter,  the 
Administrator  shall  review  the 
regulation  and  revise  it  if  necessary. 
This  review  will  include  an  assessment 
of  such  factors  as  the  need  for 
integration  with  ot  ler  programs,  the 
existence  of  alternative  methods, 
enforceability,  improvements  in 
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emission  control  technology,  and 
reporting  reqairements. 

3  External  Putidpatioa 

In  a<x:ordjince  with  section  117  of  th« 
Act.  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
AdininisU"ator  welcomes  comments  on 
all  aspects  of  the  proposal,  including 
economic  and  technological  issues. 

4.  Economic  Impact  Assessment 

Section  31 7A  of  the  Act  requires  the 
EPA  to  prepare  an  economic  impact 
assessment  for  any  NSPS  promulgated 
under  section  111(b)  of  the  Act.  An 
economic  impact  assessment  was 
prepared  for  the  jwoposed  standards.  In 
tbe  manner  deflchbed  in  sections  III.  IV. 
V.  and  VI  of  this  preamble  regarding  the 
impacts  of  and  rationale  for  the 
proposed  standards,  the  EPA  considered 
all  aspects  of  the  economic  impact 
assessment  in  proposing  the  standards. 
The  economic  impact  assessment  is 
included  in  the  list  of  key  technical 
documents  at  th»>  begmnuig  of  today's 
notice  under  SUPPt£li«ENTARY 
INFORMATtON. 

D.  Office  of  Management  and  Budget 
Heviews 

1 .  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  r\de  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  !^eq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  the  EPA 
(ICR  No.  1506.03)  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Information  Policy  Branch  (2136),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.  Washington.  DC  20460  or 
by  calling  (202)  260-2740. 

This  collection  of  information  is 
estimated  to  have  an  average  annual 
reporting  burden  of  about  0.81  p)erson 
years  per  recordkeeper  (MWC  facility). 
Very  small  MWC  plants  with  capacities 
between  25  and  35  Mg/day  will  have  a 
smaller  burden.  These  plants  would 
only  be  required  to  submit  reports  of 
notification  of  construction,  anticipated 
startup  date,  and  actual  startup  date. 
Small  MWC  plants  with  capacities 
between  35  and  225  Mg/day  would 
incur  the  greatest  burden  as  a  result  of 
today's  proposed  standards.  The 
reporting  and  recordkeeping  burden  for 
these  plants  would  include  initial  and 
annual  testing  and  reporting  of 
emissions  of  PM.  Pb.  Cd.  Hg.  dioxins/ 


furans.  and  HCl;  SO2  and  CO  CEMS 
demonstration  and  reporting; 
preparation  of  a  site  selection  analysis 
report,  and  other  requirements. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  informaticHi.  including 
suggestions  for  reducing  this  burden,  to 
Chief.  Information  PoUcy  Branch  (2136). 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.  Washington.  DC 
20460.  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
ex:  20503.  marked  "Attention:  Desk 
Officer  for  the  EPA."  The  final  rule  will 
address  any  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

2,  Executive  Order  12866  Review 

Under  ExecuUve  Order  12866  (58  FR 
51735.  October  4.  1993).  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant  ".  and  therefore,  subject  to 
the  OMB  review  and  the  requirements 
of  the  Executive  Order.  The  Order 
defines  "significant"  regulatory  action 
as  one  that  is  likely  to  lead  to  a  rule  that 
may: 

(i)  Have  an  aimual  effect  on  tbe 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities: 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  users 
fees,  or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  prionties,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  tbe  EPA  considers  the 
proposed  NSPS  not  to  be  a  "significant" 
rule  because  the  annual  effect  on  the 
economy  is  expected  not  to  exceed  $43 
million  over  the  cost  of  the  existing 
subpart  Ea  NSPS.  However,  the  EPA 
considers  this  proposed  NSPS  to  be 
"significant"  because  of  its  relationship 
to  the  emission  guidelines  for  MWC's 
that  are  being  proposed  under  a  separate 
notice  in  today's  Federal  Register.  The 
proposed  emission  guidelines  would 
cost  about  $450  million/year.  As  such, 
this  action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  documented  in  the  pubUc  docket  for 
this  rulemaking 


3.  Executive  Order  12875 

Under  Executive  Order  12875,  the 
EPA  is  required  to  consult  with 
representatives  of  affected  State,  local, 
and  tribal  governments,  and  keep  these 
affected  parties  informed  about  the 
content  and  effect  of  the  proposed 
standards.  The  following  discussion 
provides  a  brief  sunmiary  of  the  content, 
need  for.  and  cost  of  the  propKJsal.  as 
well  as  the  actions  that  the  EPA  has 
taken  to  communicate  and  consult  with 
the  affected  parties. 

a.  Summary  of  the  Proposed 
Standards.  The  proposed  NSPS  would 
establish  emission  limitations  for  new 
MWC  units  located  at  MWC  plants  with 
plant  capacities  to  combust  greater  than 
35  Mg/day  of  MSW.  The  proposed 
standards  do  not  specify  which  type  of 
air  pollution  control  equipment  must  be 
used  at  MWCs  to  meet  the  proposed 
emission  limitations.  The  EPA  expects, 
however,  that,  as  a  result  of  the 
proposal,  most  large  MWC  plants 
(plants  with  greater  than  225  Mg/day 
capacity)  would  use  scrubbing  systems 
(SD/FF)  for  dioxins/furans.  metals,  and 
acid  gas  control  and  SNCR  for  NOx 
control.  Small  MWC  plants  (plants  with 
35  to  225  Mg/day  capacity)  would  be 
expected  to  install  scrubbing  systems 
(SD/FF).  but  SNCR  technology  would 
not  be  necessary.  Refer  to  section  11  of 
this  preamble  for  a  more  detailed 
discussion  of  the  proposed  standards. 

b.  Need  for  the  Proposed  Standard". 
Under  the  Act  Amendments  of  1990, 
section  129  includes  a  schedule  that 
requires  the  EPA  to  adopt  the  standards 
for  large  and  small  MWC  plants  by  the 
end  of  1991  and  1992,  respectively.  The 
EPA  did  not  comply  with  that  schedule 
and  is  now  under  court  order  to  propose 
the  standards  by  September  1,  1994  and 
promulgate  the  standards  by  September 
1, 1995.  As  required  by  section  129,  the 
proposed  standards  would  establish 
emission  limits  for  MWC  organics 
(dioxins/furans),  MWC  metals  (Cd,  Pb, 
Hg.  PM,  and  opacity).  MWC  acid  gases 
(HCl  and  SO2),  and  NOx.  See  section  I 
of  this  preamble  for  further  discussion 
of  the  regulatory  history  and  general 
goals  of  the  proposed  standards. 

c.  Cost  of  the  Proposal.  The  national 
cost  of  the  proposed  NSPS  would  be 
about  $43  million  per  year.  The  subpart 
Ea  NSPS  promulgated  in  1991  already 
requires  the  installation  of  acid  gas/PM 
control  systems;  therefore,  the  cost  of 
installing  acid  gas/PM  control  systems 
is  not  included  in  the  $43  million  per 
year  national  cost  of  the  proposal  (see 
section  III.B  of  this  preamble  for  a 
discussion  of  national  costs  based  on  a 
pre- 1989  baseUne.)  However,  for 
perspective,  the  cost  of  the  entire  air 


pollution  control  system  (including  acid 
gas/PM  control  systems)  is  provided 
here.  For  an  individual  combustor 
subject  to  the  proposed  standards,  the 
cost  of  the  air  pollution  control  system 
will  vary  depending  on  the  plant  size. 
The  average  annualized  cost  of  control 
required  by  the  proposed  standards  for 
a  typical  large  MWC  plant  would  be 
about  $3.8  million  per  year.  The  average 
annualized  cost  of  control  of  the 
proposed  standards  for  a  typical  small 
MWC  plant  would  be  about  $0.84 
million  per  year.  Tipping  fees  at 
combustors  currently  average  about  $57/ 
Mg  of  MSW  combusted.  As  a  result  of 
the  air  pollution  control  required  by  the 
proposal,  the  tipping  fees  for  new  MWC 
plants  would  typically  increase  by  $13 
to  $18/Mg,  with  the  lower  cost  being  for 
large  MWC  plants  and  the  higher  cost 
being  for  small  MWC  plants.  Regarding 
the  impact  of  the  proposed  standards 
directly  or  indirectly  on  households,  the 
EPA  projects  an  increase  in  the 
household  cost  of  waste  disposal  of 
about  $17  to  $29  per  year  or  about  $2 
per  month  for  communities  that  have 
MWC's.  Refer  to  section  III  of  this 
preamble  for  a  more  complete  summary 
of  the  cost  and  economic  impacts  of  the 
proposed  NSPS,  on  both  national  and 
plant-specific  bases. 

d.  Communication  with  Affected 
Parties.  As  previously  mentioned. 
Executive  C)rder  12875  requires  the  EPA 
to  consult  with  representatives  of 
affected  State,  local,  and  tribal 
governments,  and  prior  to  promulgation 
of  final  standards,  summarize  concerns 
of  the  governmental  entities  and 
respond  to  their  comments.  The  EPA 
has  already  initiated  consultations  with 
numerous  governmental  entities 
including,  but  not  limited  to,  the  U.S. 
Conference  of  Mayors,  the  National 
League  of  Cities,  the  National 
Association  of  Counties,  the  Municipal 
Waste  Management  Association,  and  the 
Solid  Waste  Association  of  North 
America.  These  groups  have  been 
informed  of  the  content  of  the  proposal 
and  the  estimated  impacts.  In  drafting 
the  proposal,  the  EPA  has  considered 
the  concerns  expressed  by  these  groups, 
and  discussions  with  these  groups  will 
continue  following  proposal.  Following 
proposal,  the  EPA  will  mail  a  copy  of 
this  proposal  to  all  owners/operators  of 
MWC's  and  their  associated  local 
governmental  official.  The  EPA  awaits 
their  comments  on  the  proposal  and 
will  respond  to  their  comments. 

E.  Regulatory  Flexibility  Act 
Compliance 

Section  605  of  the  Regulatory 
Flexibility  Act  (RFA)  of  1980  (5  U.S.C. 
601  et  seq.)  requires  Federal  agencies  to 


give  special  consideration  to  the 
impacts  of  regulations  on  small  entities, 
which  are  small  businesses,  small 
organizations,  and  small  governments. 
The  major  purpose  of  the  RFA  is  to  keep 
paperwork  and  regulatory  requirements 
from  getting  out  of  proportion  to  the 
scale  of  the  entities  being  regulated, 
without  compromising  the  objectives  of, 
in  this  case,  the  Act. 

If  a  regulation  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
EPA  may  give  special  consideration  to 
those  small  entities  when  analyzing 
regulatory  alternatives  and  drafting  the 
regulation.  In  the  case  at  hand,  the  EPA 
considers  that  a  regulation  that  is  likely 
to  affect  20  percent  or  more  of  small 
entities  with  MWC's  is  a  regulation  that 
will  affect  a  substantial  number  of  small 
entities. 

Definitions  of  small  entities  are 
flexible.  For  analysis  of  the  regulations 
being  proposed  today,  the  EPA 
considers  a  small  business  in  this 
industry  to  be  one  with  gross  annual 
revenue  less  than  $6  million,  and  a 
small  government  to  be  one  that  serves 
a  population  less  than  50,000.  (A  typical 
city  of  50,000  generates  about  90  Mg/ 
day  of  MSW.)  Most  small  governments 
dispose  of  their  MSW  by  landfilling 
and,  therefore,  will  not  be  affected  by 
regulation  of  MWC  emissions.  In  regard 
to  small  organizations  such  as 
independent  not-for-profit  enterprises, 
the  EPA  finds  that  they  have  no  more 
than  a  very  minor  involvement  with 
MWC's,  and  for  that  reason  the  EPA  has 
not  found  it  necessary  to  study  potential 
direct  impacts  on  small  organizations. 

Many  MWC's  exist  that  range  in  size 
up  to  35  Mg/day.  The  EPA  estimates 
that  MWC's  under  35  Mg/day  in 
capacity  except  for  MWl's,  which  are 
being  regulated  in  a  separate  action, 
contribute  a  negligible  fraction  of  total 
MWC  emissions.  Many  MWC's  under  35 
Mg/day  in  capacity,  and  a  few  larger 
ones,  are  owned  or  operated  by  small 
entities.  The  EPA  estimates  that 
considerably  fewer  than  20  percent  of 
small-entity  MWC's  would  be  affected 
by  the  standards  being  proposed  today 
were  those  MWC's  to  be  constructed  in 
the  future.  The  EPA  projects  that  the 
relative  proportion  of  MWC's  that  are 
small-entity  MWC's  combusting  less 
than  35  Mg/day  will  remain  the  same  in 
the  future  as  it  is  today. 

Thus,  the  number  of  affected  small 
entities  is  not  expected  to  be  substantial, 
and  a  regulatory  flexibility  analysis  is 
not  required.  Nevertheless,  the  EPA  has 
conducted  an  extensive  analysis  of 
potential  regulatory  impacts  on 
households,  small  governments,  and 
small  businesses.  The  analysis  is 


summarized  above  in  the  discussion  of 
regulatory  cost  and  economic  impacts. 
The  full  analysis  is  included  in  the 
economic  impact  assessment  in  the 
docket  and  is  listed  at  the  beginning  of 
today's  notice  under  SUPPLEMENTARY 
INFORMATION. 

On  December  20, 1989,  the  EPA 
proposed  standards  for  MWC's  that 
applied  to  all  sizes  of  MWC's.  The 
proposal  had  no  lower  size  cutoff.  Small 
businesses,  small  governments,  and 
groups  representing  small-entity 
interests  commented  extensively  on  the 
need  to  lighten  the  potential  regulatory 
burden  on  small  entities.  Most 
commenters  suggested  a  small  size 
cutoff  considerably  smaller  than  the  one 
now  being  proposed.  The  most 
frequently  suggested  levels  were  5  to  11 
Mg/day,  18  Mg/day,  23  Mg/day,  and  45 
Mg/day.  The  EPA  has  used  these 
suggestions  and  the  information 
submitted  by  these  commenters,  as  well 
as  information  from  other  sources,  to 
fulfill  the  intent  of  the  RFA.  The  EPA 
has  incorporated  into  the  regulation 
being  proposed  today  several  features 
that  will  mitigate,  and  in  most  casus 
eliminate,  any  potential,  adverse 
economic  impacts  on  small  entities. 
These  features  are  as  follows: 

(1)  The  regulation  will  apply  only  to 
MWC's  wity  a  plant  capacity  of  greater 
than  35  Mg/day.  This  cutofi' eliminates 
from  the  purview  of  the  regulation  the 
overwhelming  majority  of  projected 
new,  very  small  MWC's  (There  wil!  be 
a  one-time  requirement  for  MWC  plants 
in  the  25  to  35  Mg/day  range  to  report 
for  verification  the  capacities  and 
locations  of  the  plants,  but  this 
paperwork  will  impose  no  economic 
burden); 

(2)  The  regulation  is  "tiered"  so  that 
the  stringency  (and  therefore  potential 
economic  burden)  of  the  emission 
standards  increases  as  the  size  of  the 
MWC  plant  increases.  Plants  with 
capacities  less  than  or  equal  to  25  Mg/ 
day  are  not  covered  imder  the  proposed 
NSPS.  Plants  with  capacities  of  25  to  35 
Mg/day  would  have  only  the  one-time 
reporting  requirement  of  capacity  and 
location.  Plants  with  capacities  of  35  to 
225  Mg/day  are  not  required  to  control 
NO,.  Only  plants  with  capacities  larger 
than  225  Mg/day — plants  not  often 
associated  with  small  entities — are 
subject  to  a  full  complement  of  rigorous 
standards;  and 

(3)  The  regulation  consists 
predominantly  of  emission  standards,  as 
opposed  to  design,  equipment,  work 
practice,  or  operational  standards. 
Emission  standards  give  MWC  owners 
and  operators  the  fi^dom  to  select  the 
most  economical  means  of  compliant  l* 
with  the  standards. 
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Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  EPA  certifies  that  this 
proposed  regulation,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  number  of  small 
entities  affected  is  not  substantial. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Reporting  and  recordkeeping. 

Dated;  September  1.  1994. 
Jonathan  Z.  Cannon, 
Acting  Administmtor. 

|FR  Doc.  94-22344  Filed  9-19-94;  8:45  am] 
■N.UNO  cooc  mo  a<  p 

40  CFR  Part  60 
IAD-FRL-506e-6] 

Emission  Guidelines:  Municipal  Waste 
Combustors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  guidelines  and  notice 
of  public  hearing. 

SUMMARY:  The  EPA  is  proposing  new 
subpart  Cb  "emission  guidelines"  to  be 
used  by  States  in  developing  State 
regulations  to  control  emissions  from 
existing  municipal  waste  combustors 
(MWC's).  Today's  proposed  guidelines 
would  apply  to  MWC's  for  which 
construction,  modification,  or 
reconstruction  began  on  or  before 
September  20,  1994. 

"Today's  proposal  would  implement 
sections  111  and  129  of  the  Clean  Air 
Act  (Act).  The  proposed  guidelines 
would  apply  to  existing  MWC  units  at 
facilities  with  capacities  to  combust 
greater  than  33  megagrams  per  day  (Mg/ 
day,  a  megagram  is  a  metric  ton.  and 
one  megagram  is  equal  to  2,204  pounds 
ur  about  1.1  short  tons)  of  municipal 
solid  waste  (MSW)  and  would  roqui.e 
sources  to  achieve  emission  levels 
reflecting  the  maximum  degree  of 
reduction  in  emissions  of  air  pollutants 
that  the  Administrator  determines  is 
achievable,  taking  into  consideration  the 
costs,  non-air-quality  health  and 
environmental  impacts,  and  energy 
impacts.  The  proposed  guidelines 
would  establish  emission  limits  for 
MWC  acid  gases  (sulfur  dioxide  (SO?) 
and  hydrogen  chloride  (HCl)),  MWC 
metals  (particulate  matter  (PM),  opacity, 
cadmium  (Cd),  lead  (Fb),  and  mercury 
(Hg)),  MWC  organics  (dioxins/furans). 
nitrogen  oxides  (NOx),  and  MWC 
fugitive  fly  ash/bottom  ash  emissions. 
The  proposed  guidelines  would  also 
establish  requirements  for  MWC 


operating  practices  (carbon  monoxide 
(CO),  load,  and  flue  gas  temperature), 
and  operator  training  and  certification. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  November  21, 
1994. 

Public  Hearing.  A  pubUc  hearing  will 
be  held  about  15  days  following 
proposal.  See  SUPPtEMEMTARY 
INFORMATION  for  additional  information 
regarding  the  public  hearing. 
ADDRESSES:  Comments.  Comments  on 
the  proposal  should  be  submitted  (in 
duplicate,  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (Mail  Code  6102).  ATTN:  Docket 
No.  A-90-45,  Room  M1500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW,  Washington.  DC  20460. 
See  SUPPLEMENTARY  INFORMATION  for 
additional  information  regarding 
submittal  of  comments. 

Background  Information.  Key 
background  information  for  the  proposal 
includes:  (1)  A  document  entitled 
"FACT  SHEET:  Existing  Municipal 
Waste  Combustors — Proposed  Subpart 
Cb  Emission  Guidelines,"  which 
succinctly  summarizes  the  proposal, 
and  (2)  several  technical  documents 
listed  under  SUPPLEMENTARY 
INFORMATION,  including  all  of  the 
background  information  dociunents  that 
supported  the  proposal  and 
promulgation  of  the  subpart  Ca  emission 
guidelines.  See  SUPPLEMENTARY 
INFORMATION  for  instructions  for 
obtaining  these  documents. 

Docket.  Docket  Nos.  A-90-45  and  A- 
89-08,  containing  supporting 
information  used  in  developing  the 
proposed  emission  guidelines,  are 
located  at  the  EPA's  Air  and  Radiation 
Docket  and  Information  Center, 
Waterside  Mall.  Room  Ml 500,  Central 
Mall,  401  M  Street,  SW,  Washington,  DC 
20460.  The  docket  may  also  be  accessed 
bv  calling  (202)  260-7548  See 
SUPPLEMENTARY  INFORMATION  for  further 
information  regarding  the  docket. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Waller  Stevenson  at  (919)  541-5264  or 
Mr.  Fred  Porter  at  (919)  541-5251, 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

Chi  December  20.  1989,  the  EPA 
proposed  emission  guidelines  for 
existing  MWC's  in  subpart  Ca  of  40  CFR 
part  60.  The  subpart  Ca  emission 
guidelines  were  promulgated  on 
February  11,  1991  and  were  developed 
under  authority  of  section  111  ol  the  Act 


of  1977.  The  Act  of  1990  requires  the 
EPA  to  review  and  revise,  as  necessary, 
the  subpart  Ca  guidelines.  The  EPA  has 
reviewed  the  subpart  Ca  emission 
gmdelines  and  has  concluded  that  they 
are  not  adequate  to  comply  with  the 
requirements  of  section  129  of  the  Act 
of  1990  In  a  separate  notice  in  today's 
Federal  Register,  the  EPA  is  proposing 
to  withdraw  the  subpart  Ca  emission 
guidelines  that  were  promulgated  on 
February  11, 1991.  Today's  profKJsed 
subpart  Cb  g\iidelines  would  fully 
comply  with  the  requirements  of  section 
129ofthe  Actof  1990. 

The  Federal  Register  notices  for  the 
proposed  emission  guidelines, 
withdrawral  of  the  subpart  Ca  emission 
guidelines,  and  a  proposed  EPA  test 
method  that  is  associated  with  the 
proposed  guidelines,  and  the  economic 
impacts  analysis  associated  writh  the 
proposed  emission  guidelines  are  listed 
below  and  are  available  on  the  EPA's 
Technology  Transfer  Network  (ITN) 
electronic  bulletin  board.  Also  listed 
below  and  available  on  the  EPA's  TTN 
is  a  FACT  SHEET,  which  succinctly 
summarizes  the  proposal  and  is 
suggested  reading  for  persons  requiring 
a  limited  •rwview  of  the  proposal.  The 
TTN  contaiBS  18  electronic  bulletin 
boards,  and  the  items  listed  below  are 
included  in  the  Clean  Air  Act 
Amendments  (CAAA)  bulletin  board 
and  the  Emissions  Measurement 
Technical  Information  Center  (EMTIC) 
bulletin  board.  The  FACT  SHEET  can 
also  be  obtained  by  calling  Ms.  Cassie 
Posey  at (919)  541-0069. 

MW'C  Items  in  the  CAAA  Electronic 
Bulletin  Board 

(1)  "FACT  SHEET:  Existing  Municipal 
Waste  Combustors — Proposed  Subpart 
Cb  Emission  Guidelines." 

(2)  Federal  Register  notice  for  this 
proposal:  "Emission  Guidelines: 
Municipal  Waste  Combustors"  (this 
document). 

(3)  Federal  Register  notice: 
"Withdrawal  of  the  1991  Emission 
Guidelines  for  Municipal  Waste 
Combustors." 

(4)  "Economic  Impact  Analysis  for 
Proposed  Emission  Standards  and 
Guidelines  for  Municipal  Waste 
Combustors,  "  EPA-450/3-91-029, 
March  1994. 

MIVC  Items  in  the  EMTIC  Electronic 
Bulletin  Board 

(1)  "Emissions  Test  Method  29: 
Determination  of  Metals  Emissions  from 
Stationary  Sources  (1994  Proposal)," 
EPA-454/R-94-016,  April  1994.  (which 
includes  both  the  Federal  Register 
proposal  notice  (chapter  1)  and  the  full 


text  of  the  rationale  and  test  method  for 
the  proposal  (chapter  2)). 

Tne  TTN  is  accessible  24  hours  per 
day.  7  days  per  week,  except  Monday 
morning  from  8  a.m.  to  12  p.m.,  when 
the  system  is  updated.  The  service  is 
free,  except  for  the  cost  of  the  phone 
call.  Dial  (§19)  541-5742  to  access  the 
TTN.  The  TTN  is  compatible  with  up  to 
a  14,400  bits-per-second  (bps)  modem. 
Further  instructions  for  accessing  the 
TTN  can  be  obtained  by  calling  the  help 
desk  at  (919) 541-5384. 

The  background  information  for 
today's  proposal  includes  all  of  the 
documents  that  supported  the  proposal 
and  promulgation  of  the  subpart  Ca 
emission  guidelines  (Docket  No.  A-89- 
08),  as  well  as  information  in  Docket 
No.  A-90-45.  Key  background 
information  documents  used  in 
developing  the  subpart  Ca  emission 
guidelines  as  well  as  today's  proposed 
guidelines  are  as  follows: 

(1)  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Guidelines  for  Existing  Facilities," 
EPA-450/3-fl9-27e,  August  1989; 

(2)  "Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Post-Combustion  Technology 
Performance."  EPA-450/3-89-27c, 
August  1989; 

(3)  "Municipal  Waste  Combustion 
Assessment:  Combustion  Control  at 
Existing  Facihties."  EPA-600/8-89-057, 
August  1989; 

(4)  "Municipal  Waste  Combustion 
Assessment,  Technical  Basis  for  Good 
Combustion  Practices,"  EPA-600/8-89- 
063,  August  1989; 

(5)  '"Municipal  Waste  Combustors — 
Background  Information  for  Proposed 
Standards:  Cost  Procedures,"  EPA— 150/ 
3-89-27a,  August  1989;  and 

(6)  "Economic  Impact  Analysis  for 
Proposed  Emissions  Standards  and 
Guidelines  for  Municipal  Waste 
Combustors,"  EPA-450/3-91-029. 
March  1994. 

Docket  Nos.  A-90-45  and  A-89-08 
are  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  the 
location  specified  in  the  ADDRESSES 
section  of  this  preamble.  A  reasonable 
fee  may  be  charged  for  copying. 
Additionally,  the  docket  may  be 
accessed  by  telephone,  as  specified  in 
the  ADDRESSES  section. 

Comments.  Today's  action  is  a 
proposal  and  comments  are  requested. 
The  MWC  regulations  are  complex,  and 
the  EPA  expects  to  receive  numerous 
comments  on  this  proposal.  The  EPA 
has  specifically  requested  comments  on 
items  fundamental  to  the  proposal, 
including  but  not  limited  to  the  MACT 
floor,  MACI  performance  levels,  and  a 


consideration  of  materials  separation 
requirements  for  existing  MWC's.  The 
EPA  seeks  full  public  participation  in 
arriving  at  its  final  decisions,  and 
strongly  encourages  comments  on  all 
aspects  of  this  proposal  from  all 
interested  parties.  Whenever  applicable, 
full  supporting  data  and  detailed 
analyses  should  be  submitted  with  all 
comments  to  allow  the  EPA  to  respond 
to  the  comments. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  from  other  comments, 
and  clearly  label  it  "Confidential 
Business  Information."  Submissions 
containing  such  proprietary  information 
should  be  sent  directly  to  the  following 
address,  and  not  to  the  public  docket,  to 
ensure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket: 
Attention:  Mr.  Walter  Stevenson,  c/o 
Ms.  Melva  Toomer,  U.S.  EPA 
Confidential  Business  Manager,  411  W. 
Chapel  Hill  Street,  Room  944,  Durham, 
North  Carolina  27701.  Information 
covered  by  such  a  claim  of 
confidentiality  will  be  disclosed  by  the 
EPA  only  to  the  extent  allowed  and  by 
the  procedures  set  forth  in  40  CFR  part 
2.  If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  the  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  The  public  hearing 
will  be  held  to  provide  interested 
parties  an  opportxmity  for  oral 
presentation  of  data,  views,  or 
argiiments  concerning  the  proposed 
guidelines  (see  DATES  for  the  hearing 
schedule).  The  public  hearing  will  be 
held  at  Research  Triangle  Park,  North 
Carolina,  and  will  start  at  about  9  a.m. 
Persons  wishing  to  present  oral 
testimony  at  the  public  hearing  should 
call  Ms.  Juha  Latta  at  (919}  541-5578  at 
least  2  days  in  advance  of  the  public 
hearing.  Persons  interested  in  attending 
the  hearing  should  also  call  Ms.  Latta  to 
verify  the  time,  date,  and  location  of  the 
hearing.  Persons  may  call  (919)  541- 
5264  to  hear  a  recorded  message  that 
provides  current  information  on  the 
status  of  the  pubUc  hearing. 

Preamble  Outline.  The  following 
outline  is  provided  to  aid  in  locating 
information  in  this  preamble. 

I.  Introduction 

A.  Summary  of  Regulatory  History 

B.  Emission  Guidelines — General  Goals 
C  Overview  of  this  Preamble 

U.  Summary  of  the  Proposed  Subpart  Cb 
MWC  Emission  Guidelines 

A.  Source  Category  to  be  Regulated 

B.  Pollutants  to  be  Regulated 

C  Format  for  the  Profxjsed  Guidelines 
D.  Proposed  Emission  Guidelines 


E.  Comparison  of  the  1991  Guidelines  and 
Today's  ProfXMal 

F.  Performance  Testing  and  Monitoring 
Requirements 

G.  Reporting.  Recordkeeping,  and 
C-ompliance  Schedule  Guidelines 

III.  Impacts  of  the  Proposed  Emission 

Guidelines 

A.  Air  Impacts 

B.  Water  and  Solid  Waste  Impacts 
C  Energy  Impacts 

D.  Cost  and  Economic  Irof>acts 

IV.  Rationale  for  the  Proposed  Guidelines  for 

MWC  Emissions 

A.  Background 

B.  Selection  of  Source  Categorv' 

C.  Modification  or  Reconstruction  of 
Existing  MWC's 

D.  Selection  of  Designated  Pollutants 

E.  Selection  of  Designated  Facilities 

F.  Selection  of  Maximum  Achievable 
Control  Technology 

G.  Selection  of  Format  for  the  Pro{x>sed 
Guidelines 

H.  Performance  Test  Methods  and 

Monitoring  Requirements 
I.  Reporting.  Recordkeeping,  and 

Compliance  Schedule  Requirements 

V.  Rationale  for  the  Proposed  Guidelines  for 

Fugitive  Fly  Ash/Bottom  Ash  Emissions 

A.  Background 

B.  Fugitive  Emission  Control  Techniques 

C.  Proposed  Fugitive  Emissions  Guidelines 

VI.  Proposed  Guidelines  for  Air  Curtain 

Incinerators 
Vn.  Comparison  of  the  Proposal  and 
European  Emission  Limits 

VIII.  Miscellaneous 

IX.  Administrative  Requirements 

A.  Public  Hearing 

B.  Docket 

C.  Clean  Air  Act  Procedural  Requirements 

D.  Executive  Order  12866  Review 

E.  Regulatory  Flexibility  Act  Compliance 

I.  Introduction 

This  section  provides  an  introduction 
to  the  proposed  rule  by;  (1) 
Summarizing  the  history  of  the 
development  of  emission  guidelines  for 
existing  MWC's  over  the  past  7  years;  (2) 
summarizing  the  general  goals  of  the 
proposed  rule  that  are  specified  by 
sections  111(d)  and  129  of  the  Act  of 
1990;  and  (3)  providing  a  brief  over\'ieu 
of  the  major  issues  discussed  in  this 
preamble. 

A.  Summary  of  Regulatory  History 

Today's  proposal  is  a  result  of  a  series 
of  regulatory  decisions  that  were 
initiated  in  1987.  During  the  early  and 
mid-1980's,  studies  were  performed  to 
determine  whether  MWC  emissions 
should  be  regulated  and,  if  so,  under 
what  section  of  the  Act.  As  set  forth  in 
the  advance  notice  of  proposed 
rulemaking  (52  FR  25399,  July  7,  1987). 
the  EPA  decided  to  regulate  air 
emissions  from  MWC's  under  section 
1 11  of  the  Act  as  it  existed  prior  to  the 
1990  Amendments.  Section  111  of  the 
Act  required  that  the  regulations  be 
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based  on  best  demonstrated  technology 
(BDT).  On  December  20.  1989.  the  EPA 
proposed  new  source  performance 
standards  (NSPS)  for  new  MWC's  and 
emission  guidelines  for  existing  MWC's 
(54  FR  52251  and  54  FR  52209. 
respectively).  On  November  15,  1990, 
the  Act  Amendments  of  1990  were 
enacted  and  added  section  129  to  the 
Act.  Section  129  of  the  Act  specifies  that 
revised  NSPS  and  emission  guidelines 
must  be  developed  for  MWC's  in 
accordance  with  the  requirements  of 
sections  111  and  129.  Section  129 
further  specifies  that  revised  NSPS  and 
emission  guidelines  be  developed  for 
both  Itu^e  and  small  MWC's  and  that 
the  NSPS  and  emission  guidelines  must 
reflect  certain  standards  of  performance. 
Section  129  includes  a  schedule  for 
revising  the  1991  emission  guidelines. 
When  the  EPA  did  not  comply  with  that 
schedule,  the  Sierra  Club  and  the 
Natural  Resources  Defense  Council 
(NRDC)  filed  a  complaint  with  the  U.S. 
District  Court  for  the  Eastern  District  of 
New  York.  The  resulting  consent  decree 
requires  the  EPA  Administrator  to  sign 
a  notice  of  proposed  rulemaking  not 
later  than  September  1.  1994  and  a 
notice  of  promulgation  not  later  than 
September  1.  1995  (Nos.  CV-92-2093 
and  CV-93-0284). 

The  NSPS  and  guidelines 
promulgated  on  February  11.  1991  (56 
FR  5488  and  56  FR  5514.  respectively) 
apply  to  MWC's  with  unit  capacities 
above  225  Mg/day  and  reflect  BDT  as 
determined  by  the  Administrator  at  the 
time  those  guidelines  were  issued. 
Today's  notice  therefore  proposes  to 
create  new  emission  guidelines  to  be 
fully  consistent  with  sections  111  and 
129  of  the  Act  and  to  extend  coverage 
of  the  guidelines  to  existing  MWC  units 
located  at  MWC  facilities  with  aggregate 
plant  capacity  above  35  Mg/day.  In  a 
separate  notice  in  today's  Federal 
Register,  the  EPA  is  proposing  to 
withdraw  the  subpart  Ca  emission 
guidelines  that  were  promulgated  on 
February  11.  1991. 

Under  a  separate  regulatory  action  in 
today's  Federal  Register,  a  new  subpart 
Eb  NSPS  for  new  MWC  plants  with 
aggregate  capacities  above  35  Mg/day  of 
MSW  that  are  constructed  after 
September  20,  1994  is  being  proposed 
pursuant  to  sections  111(b)  and  129  of 
the  Act.  Even  though  a  new  subpart  Eb 
NSPS  is  being  proposed,  the  February 
11,  1991  subpart  Ea  NSPS  will  remain 
in  effect.  Municipal  waste  combustors 
constructed,  modified,  or  reconstructed 
after  December  20,  1989  but  on  or  before 
September  20,  1994  would  be  subject  to 
both  subpart  Ea  (NSPS)  requirements 
and  today's  proposed  subpart  Cb 
(guideline)  requirements.  In  most  cases. 


the  control  technologies  being  used  to 
meet  the  1991  subpart  Ea  NSPS 
emission  limits  would  be  able  to  comply 
with  the  proposed  subpart  Cb 
guidelines,  except  that  additional 
controls  would  be  required  to  reduce  Hg 
emissions,  dioxin/furan  emissions,  and 
fugitive  fly  ash/bottom  ash  emissions. 

B.  Emission  Guidelines— General  Goals 

The  Act  requires  the  promulgation  of 
performance  standards  under  section 
111  for  categories  of  new  and  existing 
stationary  sources  that  may  contribute 
to  air  pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Section  129  of  the  Act  specifies 
that  NSPS  and  emission  guidelines  must 
be  developed  for  MWC's  in  accordance 
with  the  requirements  of  sections  111 
and  129.  Section  129(a)(2)  provides  that 
emission  guidelines  for  existing  MWC's 
reflect  the  maximum  degree  of 
reduction  in  emissions  of  designated  air 
pollutants,  taking  into  consideration  the 
cost  of  achieving  such  emission 
reduction,  and  any  non-air-quality 
health  and  envirorunental  impacts  and 
energy  requirements  that  Administrator 
determines  is  achievable  for  a  particular 
category  of  sources  (this  standard  is 
commonly  referred  to  as  "maximum 
achievable  control  technology,  or 
"MACT").  Additionally,  section  129 
provides  that  the  emissions  limitations 
in  the  guidelines  for  existing  MWC's 
may  not  be  less  stringent  than  the 
average  emissions  limitation  achieved 
by  the  best  performing  12  percent  of 
units  in  the  category.  This  is  referred  to 
as  the  "MACT  floor." 

According  to  sections  111(d)  and 
129(b).  States  must  submit  to  the 
Administrator,  within  1  year  of  the 
EPA's  promulgation  of  the  guidelines,  a 
plan  that  accomplishes  the  following: 
(1)  Establishes  for  existing  sources 
emission  standards  for  designated 
pollutants;  and  (2)  provides  for 
implementation  and  enforcement  of  the 
emission  standards.  Section  129(b) 
provides  that  a  State  plan  for  existing 
MWC's  be  at  least  as  protective  as  the 
emission  guidelines. 

As  specified  in  section  129  of  the  Act, 
States  are  required  to  submit  to  the 
Administrator  a  plan  implementing  the 
emission  guidelines  within  1  year  after 
the  promulgation  of  the  guidelines.  This 
proposal  further  requires  that  a  State 
plan  shall  provide  that  each  unit  subject 
to  the  guidelines  shall  be  in  compliance 
with  all  requirements  of  the  State  plan 
within  3  years  following  issuance  of  a 
revised  construction  or  operation 
permit,  if  a  permit  modification  is 
required,  or  within  3  years  following 
approval  of  the  State  plan,  if  a  permit 
modification  is  not  required.  Section 


60.24(e)(1)  of  subpart  B  of  part  60 
requires  that  any  compliance  schedule 
extending  more  than  1  year  from 
adoption  of  a  State  plan  shall  include 
legally  enforceable  increments  of 
progress  to  achieve  compliance  for  each 
designated  facility.  The  proposed 
emission  guidelines  include  this 
requirement.  This  proposed  compliance 
schedule  is  more  comprehensive  than 
the  compliance  schedule  and  timetable 
specified  in  the  subpart  Ca  emission 
guidelines  promulgated  on  February  11. 
1991  (56  FR  5514).  The  Act  specifies 
that  the  procedure  for  State  submission 
of  a  plan  shall  be  similar  to  the 
procedure  for  submission  of  State 
implementation  plans  under  section 
110.  Section  129  specifies  that  the  EPA. 
in  reviewing  State  plans  for  any 
variation  from  the  emission  guidelines, 
must  ens'ire  that  State  plans  and  their 
resulting  MWC  control  requirements  are 
at  least  as  protective  as  the  EPA 
guidelines,  including  incorporation  of 
the  compliance  scheduling 
requirements  established  by  the 
guidelines.  The  Act  also  provides  that 
the  EPA  shall  prescribe  a  plan  according 
to  procedures  similar  to  those  in  section 
1 10(c)  if  a  State  fails  to  submit  a 
"satisfactory  plan." 

Moreover.  States  that  believe 
additional  control  is  desirable  may 
require  more  extensive  controls,  which 
might  have  the  effect  of  closing 
otherwise  marginal  facilities  or  banning 
a  particular  category  of  sources  outright. 

C.  Ov-en-iew  of  This  Preamble 

This  preamble  will: 

(1)  Summarize  the  proposed 
guidelines  by  discussing  the 
conclusions  reached  with  respect  to 
each  of  the  elements  in  the  decision 
summary; 

(2)  describe  the  environmental, 
energy,  and  economic  impacts  of  these 
proposed  guidelines; 

(3)  present  a  rationale  for  each  of  the 
decisions  associated  with  this  proposal; 

(4)  present  a  regulatory  flexibility 
analysis;  and 

(5)  discuss  administrative 
requirements  relevant  to  this  action. 

II.  Summary  of  the  Proposed  Subpart 
Cb  r»fWC  Emission  Guidelines 

This  section  presents  a  summary  of 
the  proposed  emission  guidelines, 
including  identification  of  the  source 
category  and  pollutants  that  would  be 
regulated  under  the  proposal, 
discussion  of  the  format  of  the  proposed 
guidelines,  and  presentation  of  the 
proposed  guidelines  and  their 
associated  performance  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements.  This  section 


also  provides  a  comparison  of  the 
emission  guidelines  in  this  proposed 
subpart  Cb  versus  the  1991  emission 
guidelines  (subpart  Ca). 

A.  Source  Category  To  Be  Regulated 

Today's  proposed  emission  guidelines 
would  require  States  to  develop 
emission  regulations  limiting  air 
emissions  from  each  existing  MWC  unit 
located  at  an  MWC  facility  that  has  an 
aggregate  existing  plant  capacity  to 
combust  over  35  Mg/day  of  MSW,  for 
which  construction,  modification,  or 
reconstruction  commenced  on  or  before 
September  20, 1994.  The  proposed 
guidelines  would  apply  to  more  than  99 
percent  of  all  existing  MWC  capacity. 
Additionally,  plants  vv-ith  an  aggregate 
capacity  to  combust  between  25  and  35 
Mg/day  would  be  required  to  submit  an 
initial  report  of  their  location  and 
facility  capacities,  but  would  not  be 
subject  to  any  provisions  of  the 
guidelines. 

The  aggregate  design  capacity  of  all 
existing  MWC's  at  an  MWC  plant  would 
be  considered  in  determining:  (1) 
Whether  a  plant  is  subject  to  the 
guidelines;  and  (2)  what  control  levels 
are  applicable.  The  capacity  of  new 
MWC's  (i.e.,  those  that  commenced 
construction,  modification,  or 
reconstruction  after  September  20,  1994) 
that  are  located  at  the  MWC  plant  would 
not  be  considered  in  determining 
applicability  of  the  emission  guidelines 
to  existing  MWC's,  but  would  be 
considered  in  determining  the 
applicability  of  the  subpart  Eb  NSPS. 
Only  MWC  units  constructed,  modified, 
or  reconstructed  on  or  before  September 
20,  1994  would  be  used  for  determining 
the  applicability  of  subpart  Cb 
guidelines.  Modification  of  an  existing 
MWC  to  comply  with  the  emission 
guidelines  would  not  bring  an  existing 
MWC  under  the  NSPS  for  new  MWC's. 

An  MWC  is  defined  as  any  setting  or 
equipment  that  combusts  MSW. 
Municipal  waste  combustion  includes 
the  burning  (or  pyrolysis)  of  MSW  in 
any  typ*^  of  setting  or  equipment, 
including  combustion  equipment  with 
and  without  heat  recovery.  This 
definition  has  been  slightly  modified 
from  the  February  11, 1991  guidelines 
and  is  discussed  below. 

Municipal  solid  waste  is  defined  as 
either  a  mixture  or  a  single-item  stream 
of  household,  commercial,  and/or 
institutional  discards.  This  would 
include  discards  such  as  paper,  wood, 
yard  wastes,  tree  trimmings,  plastics, 
leather,  rubber,  glass,  metals,  and  other 
combustible  and  noncombustible 
materials.  The  MSW  definition  includes 
household  discards  as  well  as  discards 
from  institutional  and  commercial 


sources,  but  does  not  include  industrial 
process  or  manufacturing  discards.  The 
MSW  definition  also  includes  refuse- 
derived  fuel  (RDF),  which  is  made  fi-om 
MSW  that  is  shredded  (or  pelletized) 
and  classified  by  size  before 
combustion.  Municipal  solid  waste  does 
not,  however,  include  wastes  that  are 
solely  segregated  medical  wastes. 
However,  if  segregated  medical  wastes 
are  mixed  with  MSW,  the  resulting 
mixture  is  considered  to  be  MSVV,  and 
the  proposed  guidelines  would  apply  if 
the  aggregate  plant  capacity  exceeded  35 
Mg/day.  Minor  editing  is  proposed  in 
the  definition  of  MSW  to  clarify  this 
point. 

Air  curtain  incinerators  that  combust 
MSVV  are  MWC's.  However,  air  curtain 
incinerators  that  bum  only  yard  wastes, 
tree  trimmings,  and  clean  untreated 
lumber  would  be  covered  under  a 
separate  set  of  proposed  opacity 
emission  levels,  and  no  other  part  of  the 
proposal  would  apply.  Air  curtain 
incinerator  opacity  requirements  are 
discussed  in  section  VI  of  this  preamble. 

B.  Pollutants  To  Be  Regulated 

Section  129  of  the  Act  requires  the 
EPA  to  establish  numerical  emission 
limits  specifically  for  SO2,  HCl,  PM, 
opacity.  Cd,  Pb,  Hg,  dioxins/furans,  CO, 
and  NOx.  Section  129  specifies  that  the 
EPA  may  also: 

•   *  *  promulgate  numerical  emission 
limitations  or  provide  for  the  monitoring  of 
post -combustion  concentrations  of  surrogate 
substances,  parameters,  or  periods  of 
residence  times  in  excess  of  stated 
temf>eratures  with  respect  to  pollutants  other 
than  those  listed  (above)  *   *   *. 

Therefore,  the  EPA  is  proposing 
guidelines  for  load  and  flue  gas 
temperature  at  the  PM  control  device 
inlet  as  additional  indicators  of  MWC 
oj>erating  practices.  The  EPA  is  also 
proposing  a  guideline  emission  level  for 
fiy  ash/bottom  ash  fugitive  emissions 
because  these  emissions  include  Cd,  Pb, 
Hg,  and  dioxins/furans  (see  section  V  of 
this  preamble  for  further  discussion  of 
the  EPA's  decision  to  regulate  fugitive 
emissions  fi^om  MWC's). 

The  February  11, 1991  guidelines 
include  emission  limitations  for  all  of 
the  pollutants  listed  above  except  Cd, 
Pb,  Hg,  NOx,  and  fly  ash/bottom  ash 
fugitive  emissions.  The  proposed 
guidelines  would  establish  guidelines 
for  all  of  the  pollutants  listed  above.  The 
proposed  guidelines  for  the  same 
pollutants  regulated  bv  the  February  11. 
1991  guidelines  (i.e.,  SO2,  HCl,  PM. 
opacity,  dioxins/furans,  CO,  load,  and 
flue  gas  temperature  at  the  PM  control 
device  inlet)  have  been  revised  to  reflect 
the  requirements  of  section  129. 


C.  Format  for  the  Proposed  Guidelines 

The  format  of  the  proposed  emission 
guidelines  is  similar  to  the  format  of  the 
February  11, 1991  guideUnes.  In  most 
cases,  the  format  is  in  the  form  of  an 
emission  level  (concentration). 

The  format  of  the  dioxin/furan 
guideline  would  be  revised  in  today's 
proposal.  In  the  1991  guidelines, 
dioxin/furan  emissions  were  reported  as 
a  concentration  (nanograms  per  dry 
standard  cubic  meter  (ng/dscm), 
corrected  to  7  percent  oxygen  (O2),  dry 
basis)  on  a  total  mass  basis  (i.e.,  the 
mass  of  all  tetra-  through  octa-congeners 
were  added  together).  In  today's 
proposal,  dioxin/furan  emissions  could 
be  reported  in  units  of  either  ng/dscra 
total  mass  or  ng/dscm  toxic  equivalency 
(TEQ).  Reporting  in  TEQ  units  is  done 
by  first  measuring  the  total  mass  of 
dioxin/furan  congeners  and  then 
adjusting  the  results  to  account  for  the 
varying  toxicity  of  each  congener.  The 
same  test  method  (Method  23)  is  used 
in  either  case.  See  section  II.F  of  this 
preamble  for  further  discussion  of  the 
proposed  method  of  reporting  dioxin/ 
furan  emissions  in  terms  of  TEQ. 

The  February  11,  1991  guidelines 
specify  guideline  emission  levels  for  PM 
and  opacity.  Particulate  matter  is 
measured  as  a  concentration  (milligrams 
per  dr\'  standard  cubic  meter  (mg/ 
dscm))  and  is  corrected  to  7  percent  O2. 
and  opacity  is  measured  on  a  percentage 
basis.  The  format  for  the  PM  and  opacity 
guidelines  would  not  change,  but  Cd, 
Pb,  and  Hg  emission  guideline  limits 
would  be  added.  Emissions  of  Cd.  Pb. 
and  Hg  would  be  calculated  as  a 
concentration  (mg/dscm)  corrected  to  7 
percent  Oj.  For  Hg,  the  proposed 
emission  guidelines  would  also 
establish  an  alternative  percentage 
reduction  requirement.  A  new  method 
(Method  29)  that  would  measure  these 
pollutants  is  being  proposed  in  a 
separate  part  of  today's  Federal 
Register. 

The  February  11,  1991  guidelines 
establish  control  requirements  for  SO3 
and  HCl  (MWC  acid  gases)  by  specifying 
both  numerical  emission  levels, 
calculated  as  parts  per  million  by 
volume  (ppmv)  corrected  to  7  percent 
O2,  drj'  basis,  and  percentage  reduction 
requirements  for  both  SO;  and  HCl. 
Today's  proposed  guidelines  would  also 
be  based  on  the  same  format. 

Today's  proposal  would  also  establish 
a  guideline  emission  level  (ppmv)  for 
NOx  emissions.  The  NOx  guideline 
emission  level  would  apply  to  MWC 
units  at  MWC  plants  with  capacities  to 
combust  greater  than  225  Mg/day. 

In  addition  to  controlling  stack 
emissions,  the  February  11, 1991 
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emission  guidelines  establish 
combustion  operating  guidelines  for 
MWC"s.  These  operating  guidelines  are 
part  of  good  combustion  practices  (GCP) 
and  ensure  that  emissions  of  MWC 
organics  (dioxins/furans)  are  minimized 
on  a  continuous  basis.  The  GCP 
requirements  are  included  in  today's 
proposal,  but  they  are  being  extended  to 
apply  to  MWC's  at  plants  of  35  Mg/day 
aggregate  capacity  or  larger. 
Additionally,  some  minor  revisions  are 
being  proposed.  The  proposed  revisions 
would  include:  (1)  A  requirement  that 
all  shift  supervisors  and  chief  facility 
operators  obtain  full  (as  opposed  to 
provisional)  operator  certification;  (2) 
"stand  in"  authority  for  MWC  control 
room  operators;  and  (3)  required 
training  of  MWC  shift  supervisors. 
These  items  are  discussed  below. 

The  February  11,  1991  emission 
guidelines  require  provisional 
certification  of  the  chief  facility  operator 
and  shift  supervisors  by  the  American 
Society  of  Mechanical  Engineers 
(ASME)  or  a  State  certification  program. 
Development  of  a  site-specific  training 
manual  to  be  used  for  training  other 
MWC  personnel  is  also  required. 
Today's  proposal  would  require  that  the 
chief  facility  operator  and  shift 
supervisor  obtain  both  provisional  and 
then  full  operator  certification. 

Today's  proposal  would  allow  for  the 
optional  certification  of  one  or  more 


control  room  operators.  Under  the 
February  11,  1991  guidelines,  all  chief 
facility  operators  and  shift  supervisors 
must  be  certified,  and  one  of  these 
individuals  must  be  onsite  during  all 
periods  of  MWC  operation.  Under 
today's  proposal,  a  provisionally 
certified  control  room  operator  may 
"stand  in"  for  the  chief  facility  operator 
or  shift  supervisor  during  periods  in 
which  the  certified  chief  facility 
operator  or  certified  shift  supervisor  is 
offsite.  in  order  to  fulfill  the 
requirement  that  a  certified  individual 
be  on  site  during  all  periods  of  MWC 
operation.  This  would  provide 
additional  operating  flexibility.  Today's 
proposal  would  also  require  that  all 
chief  facility  operators,  shift 
supervisors,  and  control  room  operators 
complete  the  MWC  training  program 
developed  by  the  EPA  or  a  State 
program.  The  EPA  has  developed  a 
model  training  program  that  has  been 
distributed  to  State  air  pollution  control 
agencies.  EPA  Regional  Offices,  and 
MWC  industry  groups.  The  EPA 
believes  that  operator  training  is  an 
integral  part  of  the  implementation  of 
GCP. 

Today's  proposed  guidelines  also 
establish  guidelines  for  fugitive  fly  ash/ 
bottom  ash  emissions  from  ash  handling 
facilities.  These  guidelines  would 
establish  a  no  visible  emissions  level, 
and  would  apply  to  all  buildings. 


external  ash  transfer  equipment,  and  ash 
handling  areas  at  the  MWC  facility. 

D.  Proposed  Emission  Guidelines 

Today's  proposal  would  establish 
emission  guidelines  for  MWC  organics 
(dioxins/furans),  MWC  metals  (PM, 
opacity,  Cd.  Pb.  and  Hg).  MWC  acid 
gases  (SOj  and  HCl).  and  NOx.  The 
guidelines  also  propose  requirements 
for  fly  ash/bottom  ash  fugitive  handling, 
MWC  operating  practices  (CO,  load,  and 
flue  gas  temperature),  and  operator 
training  and  certification. 

The  proposed  guidelines  would 
divide  the  MWC  population  into  two 
subcategories:  The  first  would  be  for 
MWC  units  located  at  small  MWC 
plants  (i.e.,  those  with  aggregate 
capacities  to  combust  greater  than  35 
Mg/day  of  MSW  but  equal  to  or  less 
than  225  Mg/day),  and  the  second 
would  be  for  MWC  units  at  large  plants 
(i.e.,  those  with  aggregate  capacities  to 
combust  more  than  225  Mg/day  of 
MSW).  The  aggregate  capacity  of  all 
existing  MWC  units  at  one  site  would  be 
added  together  to  define  aggregate  MWC 
plant  capacity  for  the  purposes  of  the 
emission  guidelines.  The  proposed 
emission  guidelines  for  each 
subcategory  and  subclass  of  MWC's  are 
summarized  in  table  1. 


Table  1  .—Summary  of  Proposed  Emission  Guidelines  for  Existing  MWC's 

(Subpart  Cb]  * 


Plant  size  (MSW  combustion  capacity) 


Requirement 


Applicability 

The  pfoposed  guidelines  would  apply  to  existing  MWC's  located  at  plants  with  capacities  to  combust  greater  ttian  25  Mg/day  of  residential, 
commercial,  and/or  institutional  discards  •■  Industrial  discards  are  not  covered  by  the  proposed  guidelines. 

<  25  Mg/day  


>  25  Mg/day  but  <  35  Mg/day  

>  35  Mg/day  but  <  225  Mg/day  (referred  to  as  small  MWC  plants) 

>  225  Mg/day  (referred  to  as  large  MWC  plants)  


Not  covered  by  guidelines. 

Initial  report  of  MWC  design  capacity  and  startup  date. 

Subject  to  provisions  listed  below. 

Subject  to  provisions  listed  below. 


Good  Combustion  Practices 

•  Applies  to  large  and  small  MWC  plants 

•  A  site-specific  operator  training  manual  would  tje  required  to  be  developed  and  made  availat)»e  for  MWC  personnel.  The  EPA  or  a  State 
MWC  operator  training  course  would  be  required  to  be  completed  by  the  MWC  chief  facility  operator,  shift  supervisors,  and  control  room 
operators. 

•  The  ASME  or  a  State  MWC  operator  certification  would  tie  required  to  be  obtained  by  the  MWC  chief  facility  operator  (mandatory),  shift  su- 
pervisors (marxJatory).  arxl  control  room  operators  (optional). 

•  The  MWC  load  level  would  be  required  to  be  measured  arxj  not  to  exceed  the  nfiaxinnom  load  level  as  demonstrated  during  the  most  recent 
dioxin/furan  pertormance  test. 

•  The  maximum  PM  control  device  inlet  flue  gas  temperature  would  be  required  to  t>e  measured  and  not  to  exceed  ttie  level  denKinstrated 
lunng  the  most  recent  dioxin/furan  per1ormar>ce  test 

•  The  CO  level  would  be  required  to  be  measured  using  a  CEMS,  and  the  concentration  in  ttie  flue  gas  would  be  required  not  to  exceed  the 
following: 


MWC  type 


Modular  starved-air  arxl  excess-air  . 
Mass  txjrn  waterwall  and  refractory 

Mass  burn  rotary  refractory  

Fiuidized-tjed  combustion  


CO  level- 
so  ppmv 
100  ppnrv 
100  ppmv 
100  ppmv 


Averaging 
time 

4-hour. 
4- hour. 
24-hour. 
4-hoor. 


MWC  type 


Coal/RDF  mixed  fuel-fired  .. 

RDF  stokers  

Mass  t)urn  rotary  watenvall 


MWC  Organic  Emissions  (measured  as  dioxin/furan) <;'' 

•  Dioxins/turans  (compliance  test  by  EPA  Reference  Method  23) 

Large  MWC  plants  

Small  MWC  plants  

•  Basis  tor  dioxin/furan  guideline 

Large  MWC  plants  

Small  MWC  plants  

MWC  Metal  Emissions' 

•  PM  (compliance  test  by  EPA  Reference  Method  5) 

Large  MWC  plants  

Small  MWC  plants  

•  Opacity  (compliance  test  t>y  EPA  Reference  Method  9) 

Large  and  small  MWC  plants  

•  Cd  (compliance  test  by  EPA  Reference  Method  29)"^ 

Large  MWC  plants  

Small  MWC  plants  

•  Pb  (compliance  test  by  EPA  Reference  Method  29) « 

Large  MWC  plants  

Small  MWC  plants  

•  Hg  (compliance  test  by  EPA  Reference  MetTiod  29) « 

Large  and  small  MWC  plants  


CO  level- 
ISO  ppmv 
200  ppmv 
250  ppmv 


Averaging 
time 

4-houf. 

24-hour. 

24-txxjr 


•  Basis  for  PM,  opacity,  Cd,  Pb,  and  Hg  guidelines 

Large  aixJ  small  MWC  plants 

MWC  Acid  Gas  Emissions- 

•  SO;  (compliance  test  Dy  CEMS) 

Large  MWC  plants  

Small  MWC  plants  

•  HCl  (compliance  test  by  EPA  Reference  Mettiod  26) 

Large  MWC  plants  

Small  MWC  plants  

•  Basis  for  SOj  and  HCl  guidelines 

Large  and  small  MWC  plants  

Nitrogen  Oxides  Emissions- 

•  NOx  (compliance  test  by  CEMS) 

Large  MWC  plants  '. 

Mass  burn  refractory  MWC  plants 

Small  MWC  plants  

•  Basis  for  NOx  guideline 

Large  MWC  plants  

Mass  bum  refractory  MWC  plants 

Small  MWC  plants  

Fly  Ash/Bottom  Ash  Fugitive  Emissions 

•  Fly  Ash/Bottom  Ash  (compliance  test  by  EPA  Reference  Method  22) 

Large  and  small  plants  


•  Basis  for  fugitive  emission  guideline  

Compliance  Testing/Monitoring  Requirements 
•  Load,  flue  gas  temperature 


•  CO 


•  Dioxins/Furans.-'  PM,  Cd,  Pb.  Hg.  and  HCl 

Large  MWC  plants 

Small  MWC  plants  

•  Opacity  

•  SO:  

•  NOx  (large  MWC  plants  only)  

•  Fly  ash/bottom  ash  fugitive  emissions 


30  ng/dscm  total  mass  or  0.5  ng/dscm  dioxin/furan  TEQ. 
60  ng/dscm  total  mass  or  i  .0  ng/dscm  dioxialuran  TEQ. 

GCP  and  SD/ESP/CI  or  GCP  and  SD/FF/CI 
GCP  and  DSI/ESP/CI 


27  mg/dscm  (0.012  gr/dscf). 
69  mg/dscm  (0.030  gr/dscf). 

10  percent  (6-minute  average). 

0.040  mg.'dscm  (18  gr/million  dscf). 
0.10  mg/dscm  (44  gr/million  dscf). 


0.50  mg/dscm  (200  gr/million  dscO- 
1.6  mg/dscm  (700  gr/million  dscf). 

0.080  mg/dscm  (35  gr/million  dscf)  or  85-pefcent  reduction  in  Hg  emis- 
sions. 


See  basis  for  dioxin/furan  guidelines. 


35  ppmv  or  75-percent  reduction  in  SO;  emtssKXis  (24-hour). 
80  ppmv  or  SO-percent  reduction  in  SOj  emissions  (24-houf). 


35  ppmv  or  95-percent  reduction  in  HCl  emissions. 
250  ppmv  or  50-percent  reduction  in  HCl  emissions. 

See  t>asis  for  dioxia'furan  guidelines. 


180  ppmv  (except  mass  bum/refraclory  MWC's). 
No  NOx  control  requirement. 
No  NOx  control  requirement. 

SNCR. 

No  NOx  control  requirement. 

No  NOx  control  requirement. 


No  visible  emissions  from  buildings,  ash  transfer  points,  or  ash  han- 
dling areas. 
Wet  ash  handling  or  enclosed  ash  handling. 

Continuous  monitoring  systems,  4-hour  arithmetic  average. 
CEMS,  4-  or  24-hour  arithmetic  average,  as  applicatjie. 

Annual  staci<  test. 

Annual  or  third  year  stack  test*. 

COMS  (6-minute  average)  and  annual  stack  test 

CEMS,  24-hour  geometric  mean. 

CEMS,  24-hour  arithmetic  average. 

Annual  test. 


Compliance  Schedule: 
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"Siate  Dtans  vwukl  be  required  to  indude  one  ol  the  foHowing  tno  schedules  tof  complance  with  regulatofy  requirements:  (1)  Full  compli- 
ance  wi»iin  1  year  folloi*rtng  approval  ot  the  State  plan;  or  (?)  full  complance  wUhm  3  years  following  issuance  of  a  revised  construction  or 
operation  permit  if  a  permit  modifcatioo  is  required,  or  within  3  years  following  approval  of  the  State  plan,  if  a  permit  nnod.fication  is  not  re- 
oured  provrted'the  State  pUn  uiciudes  mMSunbte  and  entoCMbte  incremental  steps  of  progress  toward  compliance, 
atsle  plans  woiid  t»  required  to  specify  that  aH  MWC  s  at  Urge  MVWC  ptenis  tor  wti^  cor«tructK)n.  mod.ftcaJKx>.  or  reconstruction  is  com- 
menced after  June  26  1987  con^y  with  the  emission  guidelines  for  Hg  and  dKWuns/Jurans  wUhm  1  year  toUowwig  ssuance  o<  a  revised 
construction  or  operation  permit,  it  a  permit  modification  is  required,  or  within  1  year  following  approval  of  the  State  plan,  if  a  permit  modi- 
fication IS  rx)t  required.  ^  __  ^   ,  _•. «».  i 

State  plans  would  be  required  to  require  compliance  wrth  the  MWC  operator  training  arxJ  certHcaHon  requrements  by  1  year  aOer  promul- 
gation of  tt^e  QuklftlintM 


•  Definition  of  abtxeviafions  used  m  table: 

ASME-Amencan  Society  of  f^echanical  Engineers 

Cd-cadmium 

CE MS = continuous  emission  nxjnitonng  system 

CO'Cartxjn  monoxide 

COMS«Continuous  opacity  monitoring  system 

DSI/ESP/CI=dry  sortient  injection/electrostalic  preciprtator/activated  carton  injection 

GCP»good  combustion  practices 

gr/dscf-grains  pet  dry  standard  cube  loot 

gr/million  dscf^grams  per  million  dry  standard  cube  teet 

HCUhydrogen  chloride 

Hg=mercury 

mo/dscm-milligrams  per  dry  standard  cutxc  meter  (100  mg/{Rcm=.0.044  gr  dscf) 

Ma/day=megagrams  per  day  (l  Mg/day»1  l  short  tons-day  (2204  pounds/day)) 

MSW. municipal  solid  waste 

MWC=municipal  waste  combustor 

ngydscm=nanograms  per  dry  standard  cube  meter  (1.000.000  ng»1  mg) 

NOy -nitrogen  oxides 

Pb<lead 

PM»particulate  matter 

ppmv'parts  per  million  t»y  volume 

RDF«refuse-denved  fuel 

StVESP/Cl-spiay  dryef/etecJnostaic  preaprtatof/acti»«ted  caitxm  injection  system 

SD/FF/Cl=spray  dryer/fabre  filter/activated  carbon  injection  system 

SNCR=seleclive  noncatalytic  reduction 

TECMoxe  equivalency  of  2.3,7,84elrac«onna1ed  d*en7tH)-d»xin  (1989  North  Atlantic  Treaty  Organc^ion  (NATO)  intemahonal  criteria) 
Total  mass=tctal  mass  ol  tetra-  through  octa-chlonnated  ditienzo-p-dioxins  and  ditienzofurans. 
"  Air  curtain  incinerators  that  combust  only  yard  waste,  tree  tnmmmqs,  and  or  clean  untreated  lumber  would  be  subjen  to  an  opacify  guideline, 
but  to  no  other  parts  of  the  proposed  emission  guidelines  Air  curtain  nKinerators  that  combust  other  MSW  are  subject  to  aR  retirements  under 
the  proposed  emission  guiduUnes. 
'  All  concentration  levels  in  the  table  are  converted  to  7  percent  O;.  dry  basis.  ^       .  _^  .  .m.  ».^  Tcr^  i~ 

J  Dioxins/turans  are  measured  as  tetra-  through  octa-chlonnated  dibenzo-p-dioxins  and  dibenzofurans  For  plants  complying  with  the  TtU  tor- 
mat.  TEQ  13  determined  using  1989  international  toxicity  equivalency  factors. 
'  Method  29  IS  being  proposed  in  a  separate  nouce  in  todays  FEDERAL  Register.  .    _  ,     ^        «      „,   d».  /-h  d^ 

'The  proposed  guidalines  include  provisiops  that  would  allow  smafl  MWC  plants  to  conduct  performance  tests  for  dioxin/lurans.  PM.  Cd.  Pt>. 
Hg.  and  HCI  every  third  year  i(  Hie  MWC  meets  certain  specified  cntena.  as  discussed  in  section  II. F  of  this  prearrtjle. 


The  proposed  guideline  limits  aw 
summarized  below. 

1   Municipal  Waste  Combustor  Organics 

The  proposed  guidelines  would 
require  existing  MWC's  at  large  MWC 
plants  to  meet  a  dioxin/furan  emission 
htvel  of  0.50  ng/dscm  TEQ  or  30  ng/ 
dscm  total  dioxins/furans.  corrected  to  7 
percent  Oj  Existing  MWC's  located  at 
small  MWC  plants  would  be  required  to 
mt>et  a  dioxin/furan  level  of  1.0  ng/dscm 
TEQ  or  60  ng/dscm  total  dioxins/furans. 
corrected  to  7  percent  O2  The  TEQ 
emission  levels  would  be  calculated 
using  the  1989  North  Atlantic  Treaty 
Drganization  (NATO)  international  toxic 
equivalency  factors  (TEF's).  using  the 
methods  described  in  section  II. F  of  this 
preamble  and  section  60.58b  of  subpart 
Eb  of  today's  proposed  NSPS. 

2.  Municipal  Waste  Combustor  Metals 

The  proposed  emission  guidelines 
would  require  MWC's  at  large  plants  to 
'  nntroi  PM  to  a  level  of  27  mg/dscm 
I  .irrected  to  7  percent  O2.  The  emission 


guideline  PM  level  proposed  for  MWC's 
at  small  plants  is  69  mg/dscm.  corrected 
to  7  percent  Ov  Municipal  waste 
combustors  at  both  small  and  large 
existing  MWC  plants  would  be  require<l 
to  meet  an  opacity  level  of  10  percent 
using  a  6-minute  averaging  period. 

The  proposed  emission  guidelines 
would  also  establish  speciGc  emission 
levels  for  Cd.  Pb.  and  Hg.  The  prop>osed 
guidelines  would  require  existing 
MWC's  at  large  plants  to  meet  a  Cd 
emission  level  of  0  040  mg/dscm.  a  Pb 
emission  level  of  0.50  mg/dscm,  and  an 
Hg  emission  level  of  0.080  mg/dscm  or 
an  85-perccnt  reduction  in  Hg 
emissions. 

For  existing  MWC's  at  small  plants, 
the  emission  guidelines  would  be  0.10 
mg/dscm  for  Cd.  1.6  mg/dscm  for  Pb, 
and  0.080  mg/dsrm  or  an  85-pefcent 
n.'duction  in  Hg  emissions. 

3.  Municipal  Waste  Combustor  Acid 
Gas9S 

The  proposed  emission  guidelines  for 
acid  gases  would  require  all  existing 


MWC's  located  at  large  plants  to  control 
SO2  emissions  to  a  level  of  either  35 
ppmv  or  75-percent  reduction  (at  7 
percent  O2,  dry  basis)  on  a  24-hour 
geometric  mean  basis  and  HCI 
emissions  to  a  le%'el  of  either  35  ppmv 
or  95-percent  reduction  (at  7  percent  O2, 
dr>'  basis).  All  existing  MWC's  located  at 
small  plants  would  be  required  to  meet 
an  SO2  emission  le\el  of  either  80  ppmv 
or  50-percent  reduction  (at  7  percent  O2, 
dr>'  basis)  on  a  24-hour  geometric  mean 
basis  and  an  HCI  emission  level  of 
either  250  ppmv  or  50-percent  reduction 
(at  7  percent  Oj.  dry  basis). 

4.  Good  Combustion  Practices 

Today's  proposed  emission  guidelines 
would  require  all  existing  MWCs  at 
plants  vfixh  capacities  above  35  Mg/day 
to  comply  with  specified  operating 
practices  that  reflect  GCP.  These 
operating  practices  include  CO  levels, 
combustor  load  levels,  and  flue  gas 
temperatures  and  are  specified  below. 

The  GCP  levels  remain  unchanged 
from  the  February  11.  1991  guidelines 


For  modular  starved-air  and  modular 
excess-air  types  of  MWC's,  the  CO 
emission  limit  would  be  50  ppmv  (at  7 
percent  O2,  dry  basis)  on  a  4-hour  block 
average  basis.  For  mass  bum  waterwall, 
mass  bum  fixed-wall  refractory,  and 
fluidized-bed  types  of  MWC's,  the  CO 
emission  limit  would  be  100  ppmv  (at 
7  percent  O2,  dry  basis)  on  a  4-hour 
block  average  basis.  For  mass  bum 
rotary  refractory  MWC's,  the  CO 
emission  limit  would  be  100  ppmv  (at 
7  percent  O2,  dry  basis)  on  a  24-hour 
block  average  basis.  For  mass  bum 
rotary  waterwall  MWC's,  the  CO 
emission  limit  would  be  250  ppmv  (at 
7  percent  O2,  dry  basis)  on  a  24-hour 
block  average  basis.  For  RDF-stoker 
MWC's,  the  CO  hmit  would  be  200 
ppmv  (at  7  percent  O2,  dry  basis)  on  a 
24-hour  block  average  basis.  For  coal/ 
RDF  mixed  fuel-fired  MWC's,  the  CO 
limit  would  be  150  ppmv  (at  7  percent 
O2,  dry  basis)  on  a  4-hour  block  average 
basis. 

Municipal  waste  combustors  would 
be  allowed  to  operate  up  to  110  percent 
of  the  maximum  capacity,  as  achieved 
during  the  most  recent  dioxin/furan 
compliance  test.  Maximum  capacity 
would  be  based  on  the  steam  flow  rate, 
which  would  be  continuously 
monitored  according  to  the  ASME 
Power  Tost  Code  (PTC)  for  Steam 
Generating  Units  (PTC4.1  and  PTC19.5). 
This  requirement  is  unchanged  from  the 
February  11,  1991  emission  guidelines. 
The  EPA  requests  comments  on  this 
method  of  measuring  load  for  steam- 
generating  MWC's.  Specifically,  the  EPA 
has  questions  regarding  the  requirement 
for  calibration  of  the  measuring  device 
(e.g.,  orifice  plate)  before  and  after  each 
dioxin/furan  compliance  test.  The  EPA 
is  concerned  that  this  calibration 
requirement  may  be  overly  burdensome 
because  the  main  steam  line  that 
contains  the  orifice  plate  may  need  to  be 
cut  in  order  to  access  the  orifice  plate 
for  recalibration.  Also,  the  EPA  requests 
comments  on  whether  the  ASME  PTC 
adequately  addresses  the  need  for 
calibrating  the  signal  from  the  flow 
meter. 

Additionally,  the  EPA  requests 
comments  on  the  use  of  boiler  feed 
water  flow  as  an  alternative  method  for 
continuously  monitoring  load  for  steam- 
generating  MWC's. 

Furthermore,  the  EPA  is  considering 
allowing  the  use  of  the  continuous  flue 
gas  volumetric  flow  rate  to  measure 
maximum  capacity  for  both  steam- 
generating  MWC's,  as  well  as  those 
MWC's  that  do  not  generate  steam. 
These  types  of  monitors  are  based  on 
ultrasonic,  thermal,  or  differential 
pressure  methods,  and^re  now  being 


required  as  part  of  the  EPA's  Acid  Rain 
Program  (40  CFR  part  75).  The  EPA 
requests  comments  on  whether 
continuous  flue  gas  volumetric  flow  rate 
monitors  are  adequately  demonstrated 
and  accurate  methods  for  determining 
compliance  with  the  load  level 
requirements,  and  if  they  should  be 
allowed  as  an  altemative  to  the  use  of 
the  ASME  PTC. 

Under  the  guidelines,  MWC's  would 
establish  a  site-specific  maximum  flue 
gas  temperature  at  the  final  PM  control 
device  inlet  demonstrated  during  their 
most  recent  dioxin/furan  compliance 
test.  Similar  to  the  provisions  for 
establishing  a  maximum  load  level 
measurement,  the  maximum 
demonstrated  PM  control  device  inlet 
temperature  is  established  as  the 
maximum  4-hour  block  average 
temperature  measured  during  the  most 
recent  dioxin/furan  compliance  test. 
The  MWC  must  then  be  operated  so  that 
the  temperature  at  the  final  PM  control 
device  inlet  does  not  exceed  this  level 
by  more  than  17  °C  (30  "F)  (4-hour  block 
average  basis). 

5.  Operator  Certification  and  Training 

The  proposed  emission  guidelines 
would  require  full  certification  of  all 
MWC  shift  supervisors  and  MWC  chief 
facility  operators  by  the  ASME  or  a  State 
program.  The  proposed  guidelines 
would  also  require  that  at  least  one  of 
the  following  persons  be  on  duty  at  the 
MWC  at  all  times  during  which  the 
MWC  is  combusting  waste:  A  fully 
certified  MWC  chief  facility  operator,  a 
fully  certified  shift  supervisor,  or  a 
provisionally  certified  control  room 
operator.  A  provisionally  certified 
control  room  operator  would  be  allowed 
to  "stand  in"  during  times  that  a  fully 
certified  chief  facility  operator  or  shift 
supervisor  is  offsite. 

In  addition,  the  proposed  emission 
guidelines  would  require  each  owTier  or 
operator  of  an  MWC  with  an  aggregate 
capacity  greater  than  35  Mg/day  to 
develop  and  maintain  a  site-specific 
training  manual  and  to  review  it  with  all 
employees  associated  with  the  operation 
of  the  MWC  (including  MWC 
maintenance  persoimel,  crane/load 
operators,  and  ash  handlers).  The 
manual  and  training  would  be  updated 
annually. 

Section  129  of  the  Act  of  1990 
requires  the  EPA  to  develop  and 
promote  a  model  State  program  for  the 
training  and  certification  of  MWC 
operators.  Section  129  specifies  that 
"any  person  with  control  over  processes 
affecting  emissions  from  a  unit"  must 
succe.s.sfully  complete  an  acceptable 
training  program.  Consistent  with 


section  129,  today's  proposed  emission 
guidelines  would  require  all  MWC  chief 
facility  operators,  shift  supervisors,  and 
control  room  operators  at  MWC  plants 
with  capacities  above  35  Mg/day  to 
complete  the  MWC  operator  training 
course  developed  by  the  EPA  or  a  State 
program.  The  EPA  has  developed  a 
model  training  program  and  has 
distributed  it  to  State  air  pollution 
control  agencies,  EPA  regional  offices, 
and  MAVC  industry  groups.  This  model 
training  program  could  be  used  to  fulfill 
this  requirement  and  prepare  for  the 
ASME  certification. 

6.  Nitrogen  Oxides  Emissions 

The  proposed  emission  guidelines 
would  require  MWC's  at  large  plants, 
except  refractory  MWC's,  to  control 
NOx  emissions  to  a  level  of  180  ppmv 
(corrected  to  7  percent  O2.  dry  basis,  on 
a  24-hour  daily  average  basis).  A  "no 
control"  NOx  emission  guideline  level 
for  MWC's  at  small  plants  and  refractor\ 
MWC's  at  large  plants  is  proposed  and 
discussed  in  section  VIII  of  this 
preamble. 

7.  Fly  Ash  or  Bottom  Ash  Fugitive 
Emissions 

The  proposed  guidelines  for  fly  ash/ 
bottom  ash  fugitive  dust  emissions 
would  establish  a  guideline  of  no  visible 
emissions  for  fly  ash  or  bottom  ash 
emissions  from  an  MWC  facility. 

The  visible  emissions  guidelines 
would  apply  to  buildings  and  external 
ash  handling  or  transfer  activities  (e.g.. 
loading),  and  any  other  area  at  the 
designated  facility  that  is  a  potential 
source  of  fly  ash  or  bottom  ash  fugitive 
emissions. 

E.  Comparison  of  the  1991  Guidelines 
and  Today's  Proposal 

The  subpart  Ca  emission  guidelines 
promulgated  on  Februar>'  11, 1991  and 
today's  proposed  subpart  Cb  emission 
guidelines  both  contain  guideline 
emission  levels  for  dioxins/furans.  PM, 
SO2,  and  HCI  at  large  MWC's;  however, 
today's  proposed  guidelines  for  most  of 
these  pollutants  are  more  stringent  than 
the  guidelines  promulgated  on  Febmary 
11, 1991.  The  Februar>- 11,  1991 
guidelines  did  not  address  Cd,  Pb,  Hg. 
NOx,  or  fly  ash/bottom  ash  fugitive 
emissions,  but  each  of  these  is  included 
in  today's  proposal.  Also,  today's 
proposal  covers  all  MWC  units  at  plants 
with  aggregate  capacities  above  35  Mg/ 
day,  whereas  the  February  11,  1991 
guidelines  only  covered  MWC  units 
with  unit  capacities  above  225  Mg/day. 
A  comparison  of  the  1991  guidefines 
and  proposed  guideline  emission  levels 
is  provided  in  table  2. 
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Table  2.— Comparison  of  The  Proposed  Guioelines  (Subpart  Cb)  ano  The  1991  Guidelines  (Subpart  Ca) 


GuKtetrm  emwsion  \mttt' 

Proposed  subpart  Cb  guidefcnes* 

1991  guidetvies  (subpart  Ca) 

MVfC-s  >  225  MgWBy  but  <  1000  Mgl 

MVWCpt««ts>225Mg/day' 

MWC's  >  1000  K4g/day' 

DKjxins/furans  

SO: -.... 

HO  

PM 

0.5  ng/dscm  toxic  equvalence  or  30 
n^dscm  total  mass. 

35  ppmv  Of  75-percent  reduclKxr'  

35  ppmv  or  95-percerTt  reduction* 

1 25  ngldvjn,  totaJ  nr^ss  (equivalent  to 
2.0  ng/dscm  (omc  equivaJence) 

30  ppmv  or  50-percent  redudtonJ  

25  ppmv  or  50-percent  reducttonJ  

69  mgAJscm 

60  ng/dscm.  totaJ  mass  (equtvaler^  to 

1 .0  ng/dscm  \oiuc  equivalence). 
30  ppmv  or  70-percent  reduction  J. 
25  ppmv  or  90-percent  reduction  •«. 
34  mg/dscm. 

Opacity 

ca 

10  oercsnt              

10  percent  

10  percent. 

0  040  ma/dBcm 

None  

Nooft  - 

None. 

Pb 

Hg 

NOx 

0.50  m^dscm  _ - 

0.080  mg/dscm  (or  85-percent  reduc- 
tion)''. 
iSOpprnv  

None. 

Norw  ...- _ — 

None. 

None. _ 

None —    -    

None. 

Fly  asMwHom  ash 
fugitive  emissions. 

No  viS4ble  emissions  from  buiklings. 
ash  transfer  points,  or  ash  handling 
areas. 

None. 

'  All  emtsston  levels  are  corrected  to  7  percent  0.<.  dry  basis. 

>-  Separate  guideline  levels  are  also  proposed  for  MWC  plants  with  aggregate  plant  capacities  between  35  and  225  Mg/day. 
The  February  11.  199i  gmdeUnes  were  twsed  on  MWC  unit  capacrty.  and  todays  proposed  guidelines  are  tased  on  aggregate  plant  capac- 


ity. 
J  Wtuchever  ts  less  stringent 

The  MWC  operating  guidelines  (GCP) 
included  in  today's  proposal  are  the 
same  as  those  in  the  February  11.  1991 
guidelines.  The  training  and 
certincatioD  requirements  have  changed 
somewhat.  The  February  11.  1991 
guidelines  required  only  provisional 
certification  of  MWC  chief  facility 
operators  and  shift  supervisors,  but 
today's  proposed  guidelines  would 
require  both  provisioi;al  and  then  full 
curtiGcation.  This  change  is  being 
proposed  because  the  full  operator 
certification  program  is  now  widely 
available.  In  1991.  the  program  was  not 
widely  available. 

Today's  proposal  also  adds  a 
provision  to  allow  provisionally 
cortified  MWC  control  room  operators  to 
stand  in  for  the  MWC  chief  facility 
op«;rators  or  shift  supervisors  in  their 
temporary  absence  from  the  MWC. 
Additionally,  today's  proposal  would 
require  all  MWC  chief  facility  operators, 
shift  supervisors,  and  control  room 
operators  to  complete  the  EPA  or  a  State 
MWC  training  course.  This  training 
course  requirement  was  not  included  in 
th«'  F»?bruary  11.  1991  guidelines. 

F  Pfrfomiance  Testing  and  Monitoring 
Re(jiiirements 

Information  relateil  to  the 
pcrformarure  testing  and  monitoring 
requirements  for  MWC  acid  gases  (SO.- 
and  HCI).  MWC  organics  (dioxins/ 
turans).  PM.  and  MWC  operating 
practices  was  published  in  the  Frbniary 
1 1  and  13.  1991  Federal  Re^ster 
notices  (56  PR  5514  and  .56  KR  5758). 
!  hese  same  requirements  wnuid  be 
.>i|(ipt>-d  by  to<lav's  proposiid  giiidi-lincs 


and  would  be  extended  to  apply  to  all 
MWC's  at  plants  with  aggregate 
capacities  above  35  Mg/day.  Because  the 
proposed  guidelines  allow  compliance 
with  either  a  dioxia/furan  limit  in  terms 
of  TEQ  or  a  dioximfuran  limit  on  a  tf>tal 
mass  basis,  procedures  are  being 
proposed  for  determining  dioxin/furan 
emissions  on  a  TEQ  basis.  The  mass  of 
each  tetra-  through  octa-  chlorinated 
dibenzo-p-dioxin  and  dibenzofuran 
congener  would  be  measured  by  EPA 
Reference  Method  23.  Each  congener 
mass  would  then  be  adjusted  by  the 
corresponding  toxic  equivalency  factor 
(TEF:  the  1989  NATO  international 
TEF's).  Finally,  the  adjusted  congener 
masses  would  be  added  together  to 
determine  dioxins/ furans  in  ng/dscm 
TEQ.  Furthermore,  today's  proposal 
would  require  both  large  and  small 
MWC  facilities  to  conduct  annual 
opacity  tests  using  EPA  Reference 
Method  9.  This  testing  would  be  in 
addition  to  the  continuous  monitoring 
of  opacity  levels.  Also,  today's  proposal 
allows  small  MWC  facilities  to  conduct 
less  frequent  testing  for  dioxin/furan. 
HCI.  and  PM  emissions  if  the  small 
facility  consistently  demonstrates 
compliance.  More  specifically,  under 
today's  proposed  emission  guidelines,  if 
three  consecutive  annual  compliance 
tests  for  an  MNVC  at  a  small  MWC  plant 
indicate  compliance  with  the  emission 
guideline  for  a  pollutant  (i.e..  PM.  HCI, 
or  dioxins/furans).  the  MWC  would  be 
allowt^  to  wait  3  years  before  retosting 
for  the  pollutant  If  the  next  test 
condiJcte<l  in  the  third  year  shows 
compliance  with  the  emissi(m  guideline 


for  that  pollutant,  then  the  facihty  could 
again  wait  3  years  to  test  for  the 
pollutant.  If  noncompliance  with  the 
emissioG  guideline  for  the  pollutant 
occurs,  corrective  actions  would  be 
required  to  be  undertaken  and  annual 
testing  would  be  required  to  be 
conducted  until  3  consecutive  years  of 
compliance  v^th  the  emission  guideline 
is  established.  At  a  minimum, 
performance  tests  for  dioxins/furans. 
HCI,  and  PM  would  be  required  to  be 
performed  for  each  MWC  at  a  small 
MWC  plant  every  3  years.  This 
provision  is  included  to  minimize  costs 
for  small  MWC  plants,  while  still 
retaining  periodic  testing  to  ensure 
compliance.  All  large  MWC  plants 
vn>uld  continue  to  be  required  to 
conduct  annual  compliance  tests 

Annual  performance  tests  to 
determine  compliance  with  the  Cd.  Pb, 
and  Hg  emission  guidelines  would  be 
based  on  EPA  Reference  Method  29.  The 
average  emission  rates  of  three  or  more 
test  runs  using  this  methodology  would 
be  used  to  determine  compliance.  The 
EPA  considered  the  use  of  EPA 
Reference  Method  lOlA  for  Hg  testing; 
however,  based  on  available  data,  the 
EPA  has  concluded  that  Method  29  is  a 
better  measure  of  Cd.  Pb.  and  Hg 
emissions  than  Method  101 A  and  has 
therefore  proposed  Method  29  for 
testing  MWC's.  Also,  as  discussed  abovi; 
for  dioxins/furans,  PM.  and  HCI.  if 
small  {plants  demonstrate  compliance 
with  the  Cd.  Pb,  and  Hg  emission 
guidelines  for  3  consecutive  years,  they 
would  be  allowed  to  begin  testing  for 
these  three  pollutants  every  third  ;-?ar 


The  EPA  Reference  Method  29  is 
proposed  in  a  separate  part  of  today's 
Federal  Register.  Method  29  is  very 
similar  to  the  method  that  has  been  used 
by  the  EPA's  Office  of  Solid  Waste  to 
measure  metal  emissions  from  boilers 
cofiring  hazardous  waste,  commonly 
referred  to  as  the  EPA  multimetals  ' 
method.  The  proposed  Method  29  is 
discussed  in  section  IV.H  of  this 
preamble. 

The  proposed  emission  guidelines  for 
NOx  would  require  continuous 
monitoring  of  NOx  emissions  for  MWC's 
at  large  plants,  except  refractory  units 
for  which  a  "no  control"  emission 
guideline  is  proposed.  Compliance  with 
the  NOx  emission  guideline  level  for 
nonrefractory  MWC's  at  large  plants 
would  be  determined  by  calculating  the 
arithmetic  average  of  the  hourly 
emission  rates,  as  measured  by  the 
continuous  emission  monitoring  system 
(CEMS).  for  a  24-hour  period  that  the 
MWC  operates,  using  EPA  Reference 
Method  19.  Quality  assurance  would  be 
maintained  in  accordance  with 
appendix  F  of  40  CFR  part  60. 
Annual  performance  tests  to 
determine  compliance  with  proposed 
fly  ash/bottom  ash  visible  emissions 
guidelines  would  be  based  on  EPA 
Reference  Method  22  (3-hour 
continuous  visual  observation).  The 
limits  would  apply  at  all  times,  and 
tests  would  be  conducted  during 
periods  of  time  when  fly  ash/bottom  ash 
is  transferred  from  the  combustor  or 
from  the  air  pollution  control  device  to 
the  ash  loading  area,  and  when  ash  is 
loaded  for  transportation  or  is  being 
transported  onsite. 

The  data  availability  requirement  for 
CEMS  (SO2.  NOx.  CO:  and  O,  (or  CO.)) 
has  been  changed  from  the  1991  NSPS. 
Today's  proposal  would  require  that 
valid  paired  CEMS  hourly  averages  (i.e., 
SO.  and  O2  (or  CO2).  NOx  and  O2  (or 
CO2).  and  CO  and  O2  (or  CO2))  be 
obtained  for  75  percent  of  the  hours  per 
day  for  90  percent  of  the  days  per 
calendar  quarter  that  the  designated 
facility  is  operated  and  combusting 
MSW. 


G.  Reporting.  Recordkeeping,  and 
Compliance  Schedule  Guidelines 

The  MWC  emission  guidelines 
promulgated  on  February  11,  1991  for 
MWC's  with  unit  capacities  above  225 
Mg/day  established  reporting  and 
recordkeeping  requirements  for  MWC 
organics  (dioxins/furans),  MWC  metals 
(PM  and  opacify),  MWC  acid  gases  (SO. 
and  HCI).  and  operating  practices  (CO. 
load,  flue  gas  temperature,  and  operator 
training/certification).  These  reporting 
and  recordkeeping  requirements  are 
discussed  in  the  February  11.  1991 


Federal  Register  notice  (56  FR  5514). 
These  same  reporting  and  recordkeeping 
requirements  would  be  adopted  under 
the  proposed  guidelines,  except  that 
dioxin/furan  emissions  would  be 
recorded  and  reported  on  either  a  total 
mass  basis  or  a  TEQ  basis.  Furthermore, 
if  small  MWC's  meet  the  criteria  in 
today's  proposal  allowing  them  to 
conduct  performance  tests  for  dioxins/ 
furans,  HCI.  and  PM  every  third  year, 
they  would  submit  a  simplified  annual 
report  for  years  in  which  a  full 
compliance  test  was  not  required. 

Today's  proposal  also  would  add 
reporting  and  recordkeeping 
requirements  for  Cd,  Pb.  Hg,  and  NOx. 
The  proposed  emission  guidelines 
would  require  that  initial  and  annual 
compliance  reports  be  submitted  for  Cd. 
Pb.  and  Hg  for  MWC's  at  plants  with 
capacities  above  35  Mg/day.  If  small 
MWC's  meet  the  criteria  allowing  them 
to  conduct  performance  tests  for  Cd.  Pb. 
or  Hg  every  third  year,  they  would  be 
allowed  to  submit  a  simplified  annual 
report  for  years  when  a  full  compliance 
test  was  not  required.  The  proposed 
guidelines  would  also  require  that  the 
amount  of  activated  carbon  injected  for 
Hg  control  at  small  and  large  plants  be 
recorded  during  MWC  operation. 

The  NSPS  for  MWC's  promulgated  on 
February  11.  1991  (56  FR  5488) 
establishes  reporting  and  recordkeeping 
requirements  for  NOx  for  new  MWC's; 
however,  no  NOx  requirements  were 
established  for  existing  MWC's.  These 
NSPS  reporting  and  recordkeeping 
requirements  would  now  apply  to 
MWC's  only  at  large  plants  under 
today's  proposed  emission  guidelines. 
Submittal  of  initial  and  quarterly  reports 
for  all  CEMS  data  and  accuracy 
•determinations  for  NOx  emissions 
would  be  required.  Quality  assurance 
would  be  required  in  accordance  with 
appendix  F  in  40  CFR  part  60. 

Initial  and  annual  compliance  reports 
for  fly  ash/bottom  ash  visible  emissions 
testing  would  be  required  under  today's 
proposal  for  both  small  and  large  plants 

The  proposed  emission  guidelines 
include  revised  compliance  scheduling 
requirements.  The  proposed  guidelines 
require  State  plans  to  require  both  small 
and  large  MWC  plants  to  meet  one  of 
the  following  two  compliance 
schedules:  (1)  Full  compliance  with  tlie 
State  plan  within  1  year  after  approval 
of  the  State  plan,  or  (2)  full  compliance 
with  the  State  plan  within  3  years 
following  issuance  of  a  revised 
construction  or  operation  permit,  if  a 
permit  modification  is  required,  or 
within  3  years  following  approval  of  the 
State  plan,  if  a  permit  modification  is 
not  required,  provided  the  State  plan 
includes  measurable  and  enforceable 


incremental  steps  of  progress  toward 
comphance  with  the  State  plan  (see 
section  IV.I  of  this  preamble  for  further 
discussion  of  this  requirement). 

The  proposed  emission  guidelines 
also  include  an  accelerated  compliance 
schedule  for  compliance  with  the 
proposed  dioxin/furan  and  Hg  emission 
limits  for  certain  MWC's.  Under  the 
accelerated  schedule,  MWC  imits  for 
which  construction  commenced  after 
June  26,  1987  and  that  are  located  at 
large  MWC  plants  would  be  required  to 
be  in  compliance  with  the  proposed 
dioxin/furan  and  Hg  emission 
guidelines  within  1  year  following 
issuance  of  a  revised  construction  or 
operation  permit,  if  a  permit 
modification  is  required,  or  within  1 
year  following  approval  of  the  State 
plan,  if  a  permit  modification  is  not 
required  (these  units  are  already 
equipped  with  acid  gas/PM  control 
systems).  The  rationale  for  requiring  this 
accelerated  schedule  is  provided  in 
section  IV.I  of  this  preamble. 

Additionally,  the  proposal  requires 
compliance  with  both  the  operator 
training  and  certification  requirements 
by  1  year  after  the  date  of  promulgation 
of  the  emission  guidelines. 

Records  of  all  data,  including  results 
of  emission  tests  and  compliance 
reports  would  be  maintained  for  5  years 
following  the  date  of  submission  of  the 
data. 

in.  Impacts  of  the  Proposed  Emission 
Guidelines 


This  section  describes  the  impacts 
(i.e.,  air,  water,  solid  waste,  energy, 
control  cost,  and  economic  impacts)  of 
the  proposed  emission  guidelines  for 
small  and  large  MWC  facilities.  The 
impacts  are  summarized  in  table  3. 
Table  3  presents:  (1)  The  impact  of  these 
proposed  subpart  Cb  guidelines  over  a 
pre-1989  baseline  (i.e..  baseline  prior  to 
the  effective  date  of  the  subpart  Ca 
guidelines):  and  (2)  the  incremental 
impact  of  these  proposed  subpart  Cb 
guidelines  over  the  subpart  Ca 
guideUnes.  The  following  discussion 
focustjs  only  on  the  impacts  of  todavs 
proposal  based  on  a  pre-1989  baseline, 
since  the  emi.ssion  guidelines 
promulgated  in  1991  have  not  lieen 
implemented.  For  further  information 
on  the  impacts  of  the  proposed  emission 
guidelines,  refer  to  the  dorum.ent 
entitled  "Economic  Impact  Analysis  for 
Pmposed  Emission  Standards  and 
Cuidelines  for  Municipal  Waste 
C^mbustors  "  that  is  included  in  the  list 
of  items  under  SUPPt£MENTARy 
INFORMATION  at  the  btjgiiming  of  this 
preamble. 


/ia7ift 


»Hpral  HiH-iOer  /  Vol.  59.  No.  181  /  Tuesday    September  20    1994      Proposed  Rules 


Federal  Register  '  Vol.  59.  No.  181  /  Tuesday.  September  20.  1994  /  Proposed  Rules  48239 


4823H  Federal  Register  /  Vol.  59.  No.  181  /  Tuesday    September  20    1994       Proposed  Rult- 


Federal  Register  /  Vol.  59.  No.  181  /  Tuesday.  September  20.  1994  /  Proposed  Rules  4fl239 


TABLE  J.— IMPACTS  OF  iHt  1991  SUBPART  Ca  AND  PROPOSED  SUBPART  Cb  GUIDELINES 


Parameter 


Characteristics  o(  Existing  MWC's: 

Combustion  capacity  (10*  Mg/yr)  

Number  ol  MWC  plants 

Cost  (1990  Dollars): 

Cap«tai  cost  (SiO^) 

Annualized  cost  ($10*/yr)  

Average  cost  increase  (S/Mg  MSW  combusted) 
Annual  Emissions  Reduction  (Mg/yr): 

SO:  

HO - 

PM  

Cd 

Pb   

Hg 

NOx   • 

Total  dioxins/furans  (hg/yr)'  

Dtoxm/furan  TEQ  (g/yr)^ 


1991  sut> 

pan  Ca 

guidelines^ 


35.9 
158 

888 
168 
640 

25,000 

36.000 

1.100 

2 

30 

11 

0 

117 

1.950 


Proposed 

1994  sutj- 

part  Cb 

guidelines- 


39.0 
179 

2,100 
445 
13.60 

43.000 

56.000 

3.100 

5 

83 

47 

19.000 

157 

2.620 


Increment 
of  proposed 

1994  sutK 
pan  Cb 

guidelines 
over  the 

1991  sub- 
part Ca 

guidelines" 


3.1 
21 

1,212 
277 
7.20 

18.000 

20.000 

2,000 

3 

53 

36 

19,000 

40 

670 


•  The  impacts  are  based  on  a  pfe-1989  baseline  (i.e..  a  baseline  prior  to  the  effective  date  ol  the  subpart  Ca  guidelines). 

»  The  in^ts  are  calculated  by  subtracting  the  iir^wcts  of  the  199 1  subpart  Ca  guidelines  from  the  impacts  of  the  proposed  1994 
guidelines  (tased  on  a  pre- 1989  baseline) 

•  ko/yr  »  kdograms  per  year 
■>  g?yr  «  grams  pef  year. 


subpart  Cb 


A.  Air  Impacts 

The  air  emission  reductions  discussed 
below,  as  well  as  all  other  impacts 
discussed  in  today's  proposal,  are 
nationwide  impacts  that  would  result 
from  full  implementation  of  the 
guidelines  and  are  relative  to  the  current 
baseline  MWC  population,  considering 
in-place  air  pollution  control  devices. 
These  are  not  incremental  impacts 
relative  to  the  February  11.  1991 
emission  guidelines.  The  total  impacts 
are  presented  because  the  February  11. 
1991  guidelines  have  not  been 
implemented  and  are  being  significantly 
altered  by  today's  proposal. 

Under  today's  proposed  emission 
guidelines,  nationwide  emissions  of 
total  dioxins/furans  would  be  reduced 
by  about  157  kilograms  per  year  (kg/yr) 
compared  with  emissions  in  the  absence 
of  nationwide  guidelines.  Emissions  of 
dioxins/furans  on  a  TEQ  basis  would  be 
reduced  by  about  2.620  grams  per  year 
(g/yr).  This  represents  a  nationwide 
reduction  of  about  99  percent  compared 
to  baseline  levels  in  the  absence  of  the 
guidehnes.  Remaining  nationwide 
dioxin/furan  emissions  would  be  about 
42  g/yr  TEQ. 

Nationwide  emissions  of  PM  would 
be  decreased  by  about  3,100  megagrams 
per  year  (Mg/yr)  compared  with  levels 
in  the  absence  of  emission  guidelines. 
This  represents  a  reduction  of  just  under 
50  percent  compared  to  baseline  levels 


in  the  absence  of  nationwide  guidelines. 
In  combination  with  baseline  control, 
this  would  represent  greater  than  99- 
percent  PM  control.  Emissions  of  Cd 
would  be  reduced  by  about  6  Mg/yr,  Pb 
would  be  reduced  by  about  91  Mg/yr, 
and  Hg  would  be  reduced  by  about  48 
Mg/yr.  These  emission  reductions 
represent  decreases  of  about  70  to  80 
percent  for  each  of  these  three  metals, 
in  combination  with  baseline  control, 
this  would  represent  greater  than  99- 
percent  control  for  Cd  and  Pb  and 
greater  than  80-percent  control  for  Hg. 

Nationwide  emissions  of  SO?  and  HCl 
would  be  decreased  by  43.000  Mg/yr 
and  56.000  Mg/yr.  respectively,  relative 
to  current  baseline  levels.  This 
represents  about  87-percent  control  of 
acid  gases  compared  to  baseline  levels 
in  the  absence  of  emission  guidelines.  In 
combination  with  baseline  control,  this 
would  represent  about  95-percent 
control  of  these  acid  gases. 

The  proposed  emission  guidelines 
would  reduce  nationwide  emissions  of 
NOx  by  19.000  Mg/yr.  representing  an 
overall  nationwide  emission  reduction 
of  over  30  percent  compared  to  baseline 
levels  that  would  be  emitted  without  the 
proposed  guidelines. 

B.  Water  and  Solid  Waste  Impacts 

Water  and  solid  waste  impacts  that 
would  result  from  today's  proposal  were 
determined  not  to  be  significant.  No 


water  pollution  impacts  are  projected 
because  the  control  technologies 
considered  would  not  produce  a 
wastewater  stream. 

The  EPA  believes  that  MWC  ash 
disposal  is  adequately  addressed  by 
current  waste  management  standards,  so 
that  considerations  of  ash  quality  need 
not  play  a  role  in  this  rulemaking. 

C.  Energy  Impacts 

The  energy  impacts  of  applying  add- 
on pollutant  emission  controls  required 
as  part  of  today's  proposal  would  not 
result  in  significant  energy  impacts. 
Today's  proposal  for  MWC  acid  gases, 
MWC  organics,  MWC  metals,  and  NOx 
would  affect  an  estimated  179  MWC 
plants  and  would  result  in  energy 
requirements  of  400  to  500  gigawatt- 
hours  per  year  (GW-hr/yr)  of  electricity 
to  operate  the  air  pollution  control 
devices,  and  about  780  terajoules  per 
year  (TJ/yr)  of  natural  gas  to  maintain 
combustor  operating  conditions  that 
refiect  CX:P. 

Most  of  the  MWC's  that  would  be 
affected  by  the  proposed  guidelines 
generate  electricity  for  sale.  For 
example,  a  large  mass  bum/waterwall 
MWC  plant  would  generate  about  500 
GW-hr/yr  of  electricity.  The  energy  to 
operate  its  air  pollution  control 
equipment  would  represent  only  about 
4  percent  of  generation.  Additionally, 
natural  gas  that  is  fiied  for  GCP 


requirements  represents  less  than  0.2 
perrent  of  the  annual  heal  input  to 
MWC's.  Considering  that  a  large 
percentage  of  new  power  plant  capacity 
to  be  constructed  in  the  next  10  years 
will  fire  natural  gas.  the  firing  of  small 
amounts  of  natural  gas  for  GCP  (while 
generating  electricity)  actually 
reallocates  natural  gas  use  rather  than 
just  increasing  consumption. 

D  Cost  and  Economic  Impacts 

"   National  Ch'eiview 

The  EPA  projects  that  about  33 
million  Mg  of  MSW  will  be  combusted 
in  the  year  2000  in  existing  MWC  plants 
subject  to  the  guidelines  being  proposed 
today.  The  EPA  estimates  that  there 
would  be  179  existing  MWC  plants  in 
operation  that  would  be  subject  to  the 
subpart  Cb  guidelines:  60  in  the  35-  to 
225-Mg/day  capacity  range  and  119  in 
the  larger  than  225-Mg/day  capacity 
range.  The  typical  plant  has  two  or  three 
MWC  units. 

The  cost  estimates  given  below  are  in 
1 990  dollars  and  are  for  emission 
control  and  compliance  testing.  The 
estimates  do  not  include  costs  for  such 
things  as  permitting  and  enforcement. 
To  estimate  the  costs  of  the  guidelines 
being  proposed  today,  the  EPA  has 
taken  into  account  all  existing  control 
equipment.  Cost  estimates  are 
mcremental  over  costs  associated  with 
the  control  equipment  in  current  use 
and  include  retrofit  premiums.  Cost 
estimates  are  total  costs  for  the  revised 
MWC  guidelines  and  are  not 
incremental  to  the  February  11.  1991 
guidelines. 

The  nationwide  aiuiual  cost  of  the 
guidelines  including  testing,  reporting, 
and  recordkeeping  for  acid  gas,  PM,  Hg, 
and  NOx  control  would  be  about  $445 
million.  The  national  average  annual 
cost  of  the  guidehnes  per  unit  of  MSW 
combusted  would  be  about  $14/Mg. 

The  above  costs  for  the  guidelines  are 
overall  national  costs  spread  over  the 
entire  existing  MWC  population. 
However,  about  one  half  of  the  affected 
waste  flow  from  existing  MWC's  larger 
than  225  Mg/day  already  is  combusted 
in  facilities  equipped  with  spray  dryer/ 
electrostatic  precipitator  (SD/ESP)  or 
spray  dryer/fabric  filter  (SD/FF) 
systems,  and  these  MWC's  would  incur 
only  a  minor  compliance  cost  (about  $3/ 
Mg)  as  a  result  of  the  proposed 
guidelines.  The  average  annual  cost  of 
acid  gas,  PM,  and  Hg  control  per  unit  of 
MSW  combusted  at  large  plants  that  do 
not  ab-eady  have  SD/ESP  or  SD/FF 
systems  would  be  about  $20/Mg. 

The  average  annual  cost  per  unit  of 
MSW  combusted  at  small  plants  using 
(iry  sorbent  injection/electro.static 


precipitator  (DSI/ESP)  systems  and  Hg 
control  would  be  about  $36/Mg. 

The  guidelines  will  have  a  wide  range 
of  impacts  on  the  price  of  combustion 
scr\ices.  To  study  these  potential 
impacts,  the  EPA  first  apphed  a  cost 
accounting  procedure  that  approximates 
the  one  that  would  be  used  by  an 
individual  publicly  owned  MWC.  Then, 
using  a  1993  average  tipping  feeT)f  $57/ 
Mg  of  MSW  combusted  (1990  dollars)  of 
waste  combusted  and  assuming  the  full 
cost  of  meeting  acid  gas,  PM,  Hg.  and 
NOx  requirements  is  passed  directly  to 
MWC  cu.<;tomers.  the  EPA  found  that  the 
lowest  and  highest  tipping  fee  increases 
for  the  model  plants  used  in  the  EPA's 
economic  analysis  would  be  $9  and  $56, 
respectively,  per  megagram  of  MSW 
combusted.  The  majority  of  tipping  fee 
increases  would  be  in  the  $17  to  $28/ 
Mg  range.  (These  estimates  apply  only 
to  MWC's  at  small  plants  that  do  not 
already  have  DSI/ESP,  SD/ESP,  or  SD/ 
FF  systems  or  large  plants  that  do  not 
currently  have  SD/ESP  or  SD/FF 
systems.) 

The  EPA  projects  that,  regardless  of 
how  the  regulatory  costs  are  financed, 
most  of  the  burden  will  find  its  way 
directly  or  indirectly  to  households 
ser\  ed  by  MWC's.  Costs  that  are  directly 
assessed  to  households  are  likely  to  be 
in  the  form  of  incre.ised  collection  fees 
and/or  increased  taxes.  Indirect 
household  costs  are  price  increases 
charged  by  businesses  that  similarly  are 
faced  with  increases  in  collection  fees 
and/or  taxes.  For  the  guidelines  being 
proposed  today,  the  EPA  projects  an 
increase  in  the  average  annual 
household  cost  of  waste  disposal  of 
about  $25  for  communities  that  have 
MWC's.  The  actual  cost  per  household 
will  depend  on  local  conditions, 
including  the  extent  to  which  recycling 
and  landfilling  are  also  used  within  the 
affected  community.  Approximately  62 
percent  of  the  total  average  household 
cost  is  a  direct  cost,  thus  the  annual 
direct  household  cost  would  be 
approximately  $15.  The  EPA  estimates 
that  the  average  annual  household  cost 
•  breaks  down  to  $26  per  year  for 
communities  over  250,000  in 
population:  $24  for  communities  with 
populations  between  100,000  and 
250,000;  $24  for  communities  with 
populations  between  50.000  and 
100,000;  and  $22  for  communities  with 
populations  under  50,000.  This  range 
represents  less  than  1  percent  of 
household  income.  The  actual  cost  per 
household  will  depend  on  local 
conditions. 

The  EPA  identified  39  private  firms 
each  of  which  owns  one  or  more 
MWC's.  Detailed  financial  data  are 
published  for  only  17  of  the  firms 


projected  to  incur  costs,  none  of  which 
is  small  (under  $6  million  in  annual 
sales).  (Firms  for  which  annual  sales 
data  are  not  available  are  assumed  to  be 
small.)  The  total  annual  cost  of  the 
guidelines  as  a  percentage  of  sales 
averages  less  than  1  percent  and  ranges 
from  less  than  1  percent  to  about  80 
percent  for  these  17  firms.  Potential 
tipping  fee  increases,  based  on  an 
assumed  full  cost  pass-through  (i.e., 
passing  all  control  costs  to  consumers 
via  the  tipping  fee)  and  an  average 
tipping  fee  of  S57/Mg.  are  about  18 
percent  for  MWC's  owned  by  small 
firms  and  about  14  percent  for  MWC's 
owned  by  large  firms. 

Some  of  the  benefits  of  the  emission 
guidelines  have  been  quantified.  The 
absence  of  sufficient  exposure-response 
and  valuation  information  precludes  a 
comprehensive  benefits  analysis  for 
many  of  the  MWC  pollutants.  The  ETA 
expects  partial  benefits  for  reduction  of 
PM  and  SO2.  including  benefits  from 
reductions  in  morbidity  and  mortality, 
to  total  about  $106  million  annually. 
The  total  benefits  would  be  higher  if 
benefits  from  reductions  of  other 
pollutants  were  valuated.  In  addition, 
recent  evidence  suggests  the  mortality 
reduction  benefits  of  particulate  mater 
controls  may  be  higher  than  is  assumed 
in  this  analysis. 

2.  Control  Costs  for  Typical  SfWC  Plants 

The  previous  section  presented  costs 
of  the  proposal  on  a  national  basis.  This 
section  presents  examples  of  typical 
retrofit  costs  that  would  be  experienced 
at  both  a  large  MWC  plant  and  a  small 
MWC  plant.  These  are  typical  costs. 
Lower  costs  will  be  exjierienced  at 
MWC  plants  that  have  already  installed 
the  air  pollution  control  components 
required  by  the  proposal.  Higher  costs 
will  be  experienced  for  MWC  plants 
with  more  difficult  retrofit  applications. 

The  costing  data  presented  in  this 
section  are  provided  in  the  following 
formats:  capital  cost,  annuahzed  cost, 
and  cost  per  Mg  of  municipal  waste 
combusted.  The  costing  information  is 
subcategorized  by  air  pollution  control 
components  (i.e..  GCP  upgrade,  arid  gas 
scrubber,  activated  carbon  injection 
application,  and  NOx  control).  For 
perspective,  the  estimated  cost  of 
combustion  units  is  also  displayed. 
Since  the  actual  MWC  unit  cost  for  an 
existing  combustion  unit  is  sensitive  to 
past  funding  practices,  the  EPA  could 
not  provide  this  cost.  Instead,  the  EPA 
has  provided  the  cost  of  combustion 
units  for  a  new  MWC  plant  for 
reference.  This  costing  information  has 
been  derived  from  1989  background 
information  documents  that  were  used 
in  developing  the  1991  NSPS  and 
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enn.ssioii  guidelines  (see  SUPPLEMENTARY 
INFORMATION  for  more  information  about 
these  documents),  and  is  presented  in 
1987  dollars  (the  escalation  factor  for 
converting  to  mid-1990  dollars  is  1.111) 
From  taole  3A.  it  can  be  noted  that  the 
capital  cost  for  retrofit  at  a  large  existing 
MVVC  plant  (980  Mg/day  capacity) 

Table  3A.— Capital  and  Annualized 


would  be  about  $16.8  million  of  which 
$13.6  million  would  be  for  the  acid  gas 
control.  2.9  million  for  NOx  control,  and 
less  than  one  million  for  activated 
carbon  injection  and  GCP.  On  an 
annualized  basis,  the  cost  would  be 
about  $5.1  million/yr  or  about  $16/Mg 
of  waste  combusted.  This  would 

Costs  of  Air  Pollution  Control  for 
MWC  Plants-* 


increase  baseline  combustor  cost  from 
about  $60/Mg  combusted  (based  on  the 
baseline  combustor  cost  for  a  new  large 
MWC  plant  presented  in  table  SB)  to 
about  $76/Mg  combusted.  Large  MWC 
plants  represent  about  94  percent  of  the 
existing  MWC  combustion  capacity. 

Typical  Existing  Large  and  Small 


Parameter 


Baseline 
comtXiStOf 


NA' 
NA 
NA 


NA 
NA 
NA 


GCP* 


0.086 
0.148 
0.45 


0.27 

0.182 

4.01 


Air  pollution  control  device  cost  * 


Ac)d  qas/ 


CI' 


13.6 

3.8 

11.7 


25 
0.726 
16.0 


0.279 
0.498 
1.52 


0.055 
0.041 
090 


NO.x 


2.9 

0.844 

253 


0 
0 
0 


Total 
APCD 
cost  J 


16.8 
5.14 
15.7 


2.55 
0  77 
16.9 


Total  COfTV 
bustor  arxj 
APCD  cost 


NA 
NA 
NA 


NA 
NA 
NA 


Existing  large  MWC  plant  (980  Mg/day  MB/WW 
retrofitted  with  GCP.  SD/ESP.  CI.  and 
SNCR)"»J': 

Capital  cost  (S10«)  

Annualized  cost  {Sl0«/yr) 

Average   cost   increase    (S/Mg   MSW   conv 
txisted). 
E listing  small  MWC  plant  (135  Mg/day  MOD/SA 
retrodtted  with  GCP,  DSI/ESP  and  CI) "  ': 

Capital  cost  (SiO»)  

Annualized  cost  (SiO«/yr) — • 

Average   cost   increase   (S/Mg   MSW  com- 

busted). . 

"T^he  costs  presented  are  m  1987  dollars.  To  calculate  m.d-1990  dollars,  multipfy  1987  dollars  by  a  factor  of  1  1 1 1   Total  cost  values  may  not 

add  due  to  rounding. 
»  GCP  =  good  combustion  practices. 
'  CI  »  activated  cartion  injection. 
JAPCD  «  air  pollution  control  device, 
'MB/WW  =  mass  burn  v«aten«all  combustor. 
'  SNCR  =  selective  norcatalytic  reduction. 

basehne  con^ustor  cost  in  table  3B  for  new  facilities,  which  is  similar  to  the  cost  for  existing  facilities. 
I  MOD/SA  =  modular  stan/ed-air  combustor. 
:t'iS'S  V'e'^enSar'ersXnrhlS^^^^^  ESP  was  upgraded  and  retrofitted  with  a  dry  sorben,  in,ectK>n  system. 

TABLE  3B  -CAPITAL  AND  ANNUALIZED  COSTS  OF  AlR  POLLUTION  CONTROL  FOR  TYPICAL  NEW  URGE  AND  SMALL  MWC 

Plants* 


Parameter 


New  large  MWC  plant  (730  Mg/day  MBfWN  with 
SD/FF.  CI,  andSNCR)-'': 

Capital  cost  (SiO")  

Percent  of  total  capital  cost  (%)"  

Annualized  cost  (SlO''/yr)  

Average  cost  increase  (SMg  MSW  combusted) 
New  small  MWC  plant  (90  Mg/day  MOD/SA  w.th 
SD/FF  and  CI)' 

Capital  cost  (SiO")  

Percent  of  total  caprtal  cost  (%)•>  

Annualized  cost  (SlO'-Zyr) 

Average  cost  increase  (S/Mg  MSW  combusted) 


Baseline 
comtHJstof 


50 
78 
14.4 
59.5 


55 
64 

1  83 
60.5 


GCP' 


Air  pollution  control  device  cost  ^ 


^r 


Acid  gas/ 
P^ 


12 
19 
3.56 
14.8 


3.1 
36 

0.91 
30.2 


CI 


0  150 
0.2 
0.091 
0.37 


0.043 
0.5 
0.014 
046 


NOx 


20 
3 

0.582 
2.39 


0 
0 
0 
0 


Total 
APCD 
cost  J 


14? 
22 
4.23 
17.5 


3.14 
36 

0.92 
30  7 


Total  conv 
txjstor  and 
APCD  cost 


64  2 
100 
186 
77  05 


864 
100 

276 
91  2 


-The  costs  presented  are  in  i987  dollars.  To  calculate  mKl-i990  dollars,  multiply  1987  dollars  by  a  factor  of  l  m    Total  cost  values  may  not 

^GCp'°  ^od  combustion  practices.  Costs  for  GCP  are  included  m  combustor  design  (no  cost) 
•  Cl  =  activated  carbon  injection. 
•>  APCD  «  air  pollution  control  device 
'  MB/WW  =  mass  burn  walen*>all  combustor 
'  SD/FF  »  spray  dryer  and  fatxic  titter 

I  SNCR  =  selective  noncatalyttc  reduction  , 

"  Does  not  add  to  100  percent  due  to  rounding 
MOD/SA  =  modular  starved-air  comtxjstor 


For  a  small  existing  MWC  plant  (135 
Mg/day  capacity),  table  3 A  shows  a 
capital  cost  for  retrofit  of  about  $2.6 
million  of  which  $2.5  million  would  be 
for  the  acid  gas  control  system  and  the 
remaining  for  activated  carbon  injection 
and  GCP.  On  an  annualized  basis,  the 
cost  would  be  about  $770,000/yr  or 
about  $17/Mg  of  waste  combusted.  This 
would  increase  baseline  combustor  cost 
from  about  $61/Mg  combusted  (based 
on  the  baseline  combustor  cost  for  a 
new  small  MWC  plant  presented  in 
table  3B)  to  about  $78/Mg  combusted. 
Small  MWC  plants  represent  about  6 
percent  of  the  existing  MWC 
•  combustion  capacity. 

IV.  Rationale  for  the  Proposed 
Guidelines  for  MWC  Emissions 

This  section  addresses  the  legal, 
technical,  and  economic  basis  for  the 
proposed  emission  guidelines.  The  basis 
for  regulating  MWC's,  for  regulating  the 
specified  pollutants,  and  for  regulating 
MWC's  according  to  the  specified  size 
categories  are  discussed.  The  section 
also  presents  the  EPA's  approach  in 
establishing  the  MACT  floor  and 
selecting  MACT.  Additionally,  the 
section  discusses  the  selected  format  of 
the  proposed  guidelines,  the  proposed 
performance  testing  and  monitoring 
requirements,  and  the  proposed 
reporting  and  recordkeeping 
requirements. 

A.  Background 

On  November  15, 1990,  the  Act  was 
amended.  The  Act  of  1990  includes  a 
new  section  129  that  apphes  to  a  range 
of  solid  waste  incinerators  including 
MWC"s,  medical  waste  incinerators 
(MWI's),  infectious  waste  incinerators, 
and  industrial  waste  incinerators. 

Under  authority  of  sections  111  and 
129  of  the  Act  of  1990,  the  EPA  was 
directed  to  promulgate  MACTT-based 
guidelines  for  MWC's.  However,  section 
129  also  includes  a  clause  directing  the 
EPA  to  issue  emission  guidelines  based 
on  BDT  under  the  terms  imposed  in  the 
consent  decree  issued  from  State  of  New 
York  et  al.  v.  Reilly  (No.  89-1729 
D.D.C.),  but  limiting  applicability  of 
those  emission  guidelines  to  MWC's 
with  unit  capacities  greater  than  225 
Mg/day.  Emission  guidelines  that  were 
signed  by  the  Administrator  on  January 
1 1 .  1991  and  published  in  the  Federal 
Register  on  February  11,  1991  (56  FR 
5514)  complied  with  this  component  of 
the  section  129  requirements. 

Regarding  the  MACT-based 
guidelines,  section  129  directs  the  EPA 
to  promulgate  MACT-based  guidelines 
for  MWC  units  located  at  plants  with 
capacities  greater  than  225  Mg/day  and 
at  plants  with  capacities  less  than  225 


Mg/day.  The  MACT-based  guidelines 
are  to  include  numerical  emission  limits 
for  Cd.  Pb.  Hg.  and  NOx.  and  are  to 
address  operator  training  requirements. 

Today's  proposal  complies  with  all 
requirements  of  section  129  described 
above.  This  has  been  done  by:  (1) 
Proposing  MACTT-based  guidelines  that 
cover  MWC  units  at  plants  with 
capacities  above  35  Mg/day;  (2) 
proposing  numerical  emission  limits  for 
Cd,  Pb,  Hg,  and  NOx;  (3)  proposing 
operator  training  requirements;  and  (4) 
proposing  opacity  limits  for  air  curtain 
incinerators  firing  specific  "clean" 
fuels. 

The  subpart  Eb  NSPS  that  is  proposed 
in  a  separate  notice  in  today's  Federal 
Register  would  apply  to  new  facilities 
constructed  after  September  20,  1994. 
However,  the  Februar>'  11,  1991  subpart 
Ea  NSPS  will  remain  in  effect. 
Therefore,  those  existing  facilities 
subject  to  the  February  11, 1991  NSPS 
that  were  constructed  on  or  prior  to 
September  20,  1994  would  be  subject  to 
both  the  subpart  Ea  NSPS  and  the 
proposed  subpart  Cb  emission 
guidelines. 

B.  Selection  of  Source  Category 

The  MWC  guidelines  adopted  on 
February  11,  1991  provided  the 
rationale  for  the  selection  of  MWC's  as 
a  source  category  to  be  regulated  (56  FR 
5514).  Moreover,  section  129  of  the  Act 
directs  the  EPA  to  issue  guidelines  for 
this  source  category-,  and  thereby 
confirms  the  EPA's  earlier  decision. 

Today's  proposed  emission  guidelines 
(subpart  Cb)  would  apply  to  existing 
MWC's,  defined  as  those  MWC's  for 
which  construction,  modification,  or 
reconstruction  commenced  on  or  before 
September  20,  1994.  Municipal  waste 
combustors  for  which  construction, 
modification,  or  reconstruction 
commenced  after  September  20,  1994 
would  be  covered  by  the  subpart  Eb 
NSPS  proposed  in  a  separate  notice  in 
today's  Federal  Register. 

Also,  as  required  by  section  129  of  the 
Act,  today's  proposed  guidelines  would 
establish  opacity  limits  for  certain 
existing  air  curtain  incinerators,  for 
which  construction,  modification,  or 
reconstruction  commenced  on  or  before 
September  20,  1994.  Under  the 
proposed  guidelines,  air  curtain 
incinerators  that  burn  only  yard  wastes, 
tree  trimmings,  and  clean  untreated 
lumber  would  be  required  to  meet  an 
opacity  limit,  and  no  other  requirements 
would  apply.  The  proposed  guidelines 
for  these  air  curtain  incinerators  are 
presented  in  section  VI  of  this  preamble. 


C.  Modification  or  Reconstruction  of 
Existing  MWC's 

The  subpart  Ea  NSPS  proposal 
published  in  the  Federal  Register  on 
December  20.  1989  (54  FR  52251) 
provided  a  discussion  of  the  terms  and 
conditions  associated  with  construction, 
modification,  and  reconstruction  for 
MWC's.  One  change  is  being  proposed. 
Previously,  the  terms  "modification" 
and  "reconstruction"  were  defined 
under  sections  60.14  and  60.15  of 
subpart  A  of  part  60.  Section  129  of  the 
Act  has  specified  a  new  definition  of 
"modified  solid  waste  incineration 
unit"  that  combines  and  revises  the 
previous  definitions  of  "modification" 
and  "reconstruction."  Specifically, 
"modified  solid  waste  incineration 
unit"  refers  to:  (1)  Modifications  for 
which  the 

*  *   *  cumulative  costs  of  the 
modifications,  over  the  life  of  the  unit, 
exceed  50  per  centum  of  the  original  cost  of 
the  construction  and  installation  of  the  unit 
(not  including  the  cost  of  any  land  purchased 
in  connection  with  such  construction  or 
installation)  updated  to  current  costs.  *   •   ♦ 
or  (2)  modifications  involving 

*  *   *  a  physical  change  in  or  change  in 
the  method  of  operation  of  the  unit  which 
increases  the  amount  of  any  air  pollutant 
emitted  by  the  unit  for  which  standards  have 
been  established  under  (section  129)  or 
section  in  *   *    *. 

D.  Selection  of  Designated  Pollutants 

A  complete  discussion  of  the  rationale 
for  selecting  "MWC  emissions"  as  the 
designated  pollutants  under  sections 
111(b)  and  111(d)  of  the  Act  is  provided 
in  the  December  20.  1989  proposal 
preamble  for  the  1991  emission 
guidelines  (54  FR  52209).  Additionally, 
section  129  of  the  Act  specifies  that 
emission  guidelines  be  developed  for 
PM.  opacity.  SO2,  HCl.  NOx.  CO.  Cd.  Pb. 
Hg.  and  dioxins/furans.  Emission 
guidelines  for  all  but  four  of  these 
pollutants  (Cd.  Pb,  Hg.  and  NOx)  were 
established  in  the  Februan,'  11.  1991 
emission  guidelines  (56  FR  5514). 
Section  129  specifies  that  emission 
hmits  be  set  for  each  of  the  metals  (Cd, 
Pb,  and  Hg). 

Emission  guidelines  for  fugitive  MWC 
fiy  ash/bottom  ash  emissions  are 
proposed  today  because  these  emissions 
also  contain  PM,  Cd,  Pb.  Hg.  and 
dioxins/furans. 

E.  Selection  of  Designated  Facilities 

For  the  proposed  emission  guidelines, 
the  designated  facility,  an  MWC  unit,  is 
defined  as  any  setting  or  equipment 
chamber  or  pit  used  to  bum  MSW 
(including  RDF)  and  extends  to  and 
includes  MWC  fiy  ash/bottom  ash 
emission  points,  including  ash  storage 
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aroas.  conveyor  transt«'r  pfniits,  ami  ash 
loading  areas  for  hauling  trucks  at  the 
MWC  site.  This  does  not  extend  to  ash 
handling  outside  of  the  MWC  property 
boundary  or  at  ash  fill  sites. 

Municipal  waste  combustion  includes 
the  burning  (or  pyrolysis)  of  MSW  in 
any  type  of  equipment,  chamber,  or  pit 
including  equipment  with  and  without 
heat  recovery.  Municipal  sohd  waste  is 
defined  as  either  a  mixture  or  a  single- 
item  stream  of  household,  commercial, 
and/or  institutional  discards.  This 
would  include  discards  such  as  paper, 
wood,  yard  wastes,  tree  trimmings, 
pla.sfics.  leather,  rubber,  glass,  metals, 
and  other  combustible  and 
noncombustible  materials.  The  MSW 
definition  includes  houscrhold  discards 
as  well  as  discards  from  institutional 
and  commercial  sources,  but  does  not 
include  industrial  process  or 
manufacturing  discards.  The  MSW 
deHnition  also  ir>cludes  RDF.  which  is 
a  type  of  MSW  that  is  shredded  (or 
fwlletized)  and  classified  by  size  before 
combustion.  Municipal  solid  waste  does 
not  include  wastes  that  are  solely 
segregated  medical  wastes.  However, 
any  mixtures  of  medical  waste  with 
norunedical  hospital  waste  or  with 
hou.sehold.  commercial,  or  institutional 
waste  is  considered  to  be  MSW.  Minor 
editing  has  been  done  to  the  deEnition 
of  MSW  to  clarify  this  point. 

Cofired  combustors  are  those  that  fire 
MSW  with  non-MSW  fuel  such  as  coal. 
Cofired  combustors  that  combust  a  fuel 
feed  stream  comprised,  in  aggregate,  of 
equal  to  or  less  than  30  percent  MSW 
or  RDF  (by  weight,  based  on  a  24-hour 
average),  would  not  be  subyect  to  the 
emission  guidelines  and  would  be 
required  only  to  submit  reports  of  the 
amount  of  MSW  and  other  fuels 
combusted.  The  exclusion  of  cofired 
combustors  from  the  guidelines  is 
consistent  with  the  Act  of  1990.  This 
exclusion  is  unchange<l  from  the 
February  11,  1991  guidelines. 

Waste-fuel  power  generation  facilities 
that  combust  a  single- item  waste  stream 
of  tires,  fuel  derivsd  solely  from  tires,  or 
used  oil  would  be  subject  only  to  an 
initial  report  and  to  no  other  provisions 
in  today's  proposal  or  to  the  emission 
guidelines  that  were  promulgated  on 
February  11. 1991  (56  FR  5514).  This 
exclusion  is  unchanged  from  the 
February  11.  1991  guidelines. 

Air  curtain  incinerators  with  unit 
capacities  to  combust  greater  than  35 
Mg/day  of  MSW  are  subiect  to  the 
proposal;  however,  air  curtain 
incinerators  that  combust  only  tree 
trimmings,  yard  wastes,  and  clean 
untreated  lumber  (these  are  a  subset  of 
MSW)  would  be  subject  to  an  opacity 
standard  and  its  aasociat»id  testing. 


rrcordkeeping.  and  reporting  included 
in  today's  proposal,  but  would  not  be 
subject  to  other  parts  of  today's 
proposal.  This  exclusion  does  not  apply 
to  air  curtain  incinerators  that  combust 
other  MSW  materials. 

Today's  proposed  guidelines  (or 
MWC's  would  apply  to  MWC  units  at 
plants  with  capacities  above  35  Mg/day 
The  lower  size  cutoff  of  35  Mg/day 
aggregate  plant  capacity  for  controlling 
MWC  emissions  under  the  proposed 
emission  guidelines  was  selected  af^er 
reviewing  the  population  distributions 
of  MWI's  and  MWC's.  Most  incinerators 
at  medical  waste  facilities  are  smaller 
incinerators  that  fire  segregated  medical 
waste  with  general  hospital  discards 
(MSW).  and  these  incinerators  would 
have  the  potential  to  be  covered  by 
today's  proposal.  The  population 
distribution  of  MWI's  is  distinctly 
different  from  the  population 
distribution  of  traditional  MWC  plants 
that  are  the  target  of  today's  proposal. 
The  existing  distribution  of  MWC's  is 
composed  of  about  372  units  (about  179 
plants),  with  an  average  plant  size  of 
about  600  Mg/day  combustion  capacity, 
with  two  or  three  MWC  units  at  each 
plant.  The  potential  nationwide 
combustion  capacity  of  existing  MWC's 
is  about  107.000  Mg/day.  assuming 
continuous  operation.  The  MWl 
distribution  is  quite  different  and 
includes  about  7.000  combustors  with  a 
single  combustion  unit  per  facility  and 
an  average  unit  size  of  less  than  3  Mg/ 
day  combustion  capacity.  The  total  U.S. 
capacity  of  MWI's  is  about  20.000  Mg/ 
day  This  population  is  being  addressed 
under  a  sepwrate  rulemaking.  Clearly, 
the  MWC  population  represents  a 
smaller  number  of  comparatively  larger 
units,  and  MWI's  represent  a  much 
larger  number  of  smaller  units.  The 
lower  size  cutoff  of  35  Mg/day  aggregate 
plant  capacity  that  is  included  in 
today's  proposed  emission  guidelines 
would  exclude  less  than  1  percent  of  the 
total  nationwide  combustion  capacity  of 
MWC's  and  would  result  in  over  99 
percent  of  total  MWC  capai  ify  being 
covered  by  this  proposal.  The  same 
lower  size  cutoff  would  prevent 
significant  dual  coverage  under  this 
proposal  by  excluding  more  than  99 
percent  of  MWI  units  and  about  97 
percent  of  nationwide  MWI  capacity 
from  today's  proposed  revisions. 

As  mentioned  above,  the  proposed 
emission  guidelines  with  a  35  Mg/day 
cutoff  would  cover  the  great  majority  of 
MWC's.  and  may  also  cover  a  few  of  the 
largest  MWI's  (nine  units  at  three  sites 
are  known  to  cofire  mtnliral  waste  with 
MSW  and  are  above  the  35  Mg/day  of 
MSW  total  plant  capacity  cutoff). 
Section  1 29  of  the  Act  requires  that 


regulations  for  MWI's  be  developed  in  a 
separate  rulemaking.  For  these  reasons, 
it  is  appropriate  that  today's  proposed 
guidelines  focus  on  MWC's  and  that  a 
separate  regulation  focus  on  MWI's.  The 
NSPS  and  guidelines  for  MWFs  are 
scheduled  to  be  proposed  in  1995 

Municipal  waste  combustor  plants 
with  aggregate  capacities  below  35  Mg/ 
day  would  not  be  subject  to  the 
emission  limits  under  today's  proposed 
emission  guidelines.  However,  those 
facilities  with  aggregate  plant  capacities 
between  25  and  35  Mg/day  would  be 
required  to  report  (one  time)  their 
location,  startup  date,  and  aggregate 
plant  capacity  They  would  also  be 
required  to  provide  supporting 
information,  including  calculations 
used  to  determine  plant  capacity.  This 
one-time  report  would  allow  the  EPA  or 
State  agency  to  enforce  the. lower  size 
cutoff  for  applicability  to  the  proposed 
guidelines.  Plants  with  aggregate 
capacities  of  25  Mg/day  or  below  would 
not  be  subject  to  any  provisions  under 
this  proposal. 

The  proposed  emission  guidelines  for 
MWC's  are  subdivided  into  two 
subcategories  of  air  emissions 
requirements:  The  first  for  MWC's 
located  at  MWC  plants  with  aggregate 
capacities  to  combust  more  than  35  Mg/ 
day  but  less  than  or  equal  to  223  Mg/ 
day  of  MSW  (referred  to  as  small  MWC 
plants),  and  the  second  for  MWC's 
located  at  MWC  plants  vnth  aggregate 
capacities  to  combust  greater  than  225 
Mg/day  of  MSW  (referred  to  as  large 
MWC  plants).  The  225  Mg/day  dividing 
point  was  established  because  this  size 
break  represents  a  transition  point 
between  field-erected  waterwall  MWC's 
and  modular  MWC's. 

In  the  subcategory  of  existing  plants 
with  capacities  greater  than  225  Mg/day 
there  are  abcKit  119  MWC  plants  with 
235  MWC  units.  In  the  subcategory  of 
existing  plants  with  capacities  greater 
than  35  Mg/day  but  equal  to  or  less  than 
225  Mg/day.  there  are  about  60  plarrts 
with  137  units.  The  large  plant 
subcategory  accounts  for  about  94 
percent  of  the  total  combustion  capacity 
whereas  the  smaller  subcategory 
accounts  for  about  5  percent  of  total 
capiacity. 

F.  Selection  of  Maximum  Achievable 
Control  Technology 

The  following  discussion  addresses 
the  EPA's  selection  of  MACT  The 
existing  technologies  for  controlling 
emissions  of  the  designated  pollutants 
from  MWC's  are  reviewed,  followed  by 
a  summary  of  the  EPA's  approach  for 
establishing  the  MACT  floor.  Finally, 
the  discussion  presents  the  EPA's 


selection  of  MACT  for  MWC's  at  small 
and  large  MWC  plants. 


1  Summary  of  MWC  Control 
Technologies 

The  following  discussion  reviews  the 
existing  technologies  for  controlling 
emissions  of  acid  gases,  dioxins/furans, 
PM,  Cd,  Pb.  Hg,  and  NOx  ft-om  MWC's. 

a.  Acid  Gas/PM  Control  Technologies. 
Municipal  waste  combustor  acid  gas/PM 
control  is  a  general  term  that  refers  to  a 
group  of  MWC  air  pollution  control 
technology  combinations.  These 
combinations  control  a  wide  range  of 
pollutants,  such  as  acid  gases  (including 
SO2  and  HCl).  organics  (including 
dioxins/furans).  and  PM  and  metals 
(including  Cd.  Pb,  and  a  number  of 
other  metals  except  Hg).  The  three  acid 
gas/PM  controls  most  commonly  used 
in  the  United  States  for  existing  MWC's 
are:  (1)  GCP  plus  DSI  followed  by  an 
ESP;  (2)  GCP  plus  an  SD  followed  by  an 
ESP;  and  (3)  GCP  plus  an  SD  followed 
by  an  FF.  Discussions  of  each  of  these 
control  systems  were  presented  in  the 
December  20,  1989  proposal  preamble 
for  the  acid  gas  and  PM  emission 
guidehnes  in  subpart  Ca  (54  FR  52209). 
Control  of  Cd,  Pb,  and  Hg  were  not 
discussed  in  detail  in  the  1989 
preamble. 

Since  1991,  the  performance  of  the 
acid  gas/PM  control  systems  for  removal 
of  Cd,  Pb,  and  Hg  has  been  investigated 
in  more  depth.  Cadmium  and  Pb  are 
both  volatile  at  temperatures  present  in 
combustion  systems,  but  condense  onto 
PM  in  the  flue  gas  at  temperatures 
associated  with  the  operation  of  most 
PM  control  systems.  As  a  result,  the 
control  of  Cd  and  Pb  is  generally  related 
to  the  control  of  PM  emissions.  Much  of 
the  PM  in  the  flue  gas  from  an  MWC  is 
fine  PM;  from  20  to  70  percent  of  the 
PM  in  the  flue  gas  from  an  MWC  has  an 
aerodynamic  diameter  of  less  than  1 
micrometer  (1  micron).  Because  of  the 
potential  for  adsorption  of  Cd  and  Pb 
onto  fine  PM  that  is  less  readily 
collected  by  control  devices  than  larger 
PM,  the  control  of  fine  PM  is  especially 
important  in  controlling  these  metals. 

Both  FF-equipped  systems  (i.e.,  DSI/ 
FF's  and  SD/FF's)  and  electrostatic 
precipitator  (ESP)-equipped  systems 
(e.g.,  ESP's.  DSI/ESP's,  and  SD/ESP's) 
can  achieve  efficient  control  of  PM.  and 
the  efficiency  of  total  PM  and  fine  PM 
control  achieved  by  these  systems 
depends  on  their  design.  However,  FF- 
equipped  systems  are  generally  more 
effective  in  capturing  fine  PM  than  ESP- 
equipped  systems.  Therefore,  the 
control  of  Cd  and  Pb  achieved  by  FF- 
equipped  systems  is  typically  better 
than  that  of  ESP-equipped  systems. 


For  DSI/FF  and  SD/FF  systems,  data 
for  controlled  Cd  emissions  range  from 
0.001  to  0.0100  mg/dscm.  Emissions  of 
Pb  from  MWC's  with  these  systems  are 
less  than  0.10  mg/dscm.  ForSD/ESP 
systems,  the  data  for  Cd  and  Pb 
emissions  are  variable,  showing 
emission  levels  ft-om  0.005  to  0.040  mg/ 
dscm  for  Cd,  and  levels  of  less  than  0.10 
to  0.50  mg/dscm  for  Pb.  For  DSI/ESP 
and  ESP-only  systems,  there  is  no 
indication  of  a  difference  in  the  level  of 
Cd  and  Pb  control  between  these  control 
systems.  For  both  of  these  systems.  Cd 
emission  levels  range  up  to  0.10  mg/ 
dscm,  and  Pb  emission  levels  range  up 
to  1.6  mg/dscm. 

Although  the  above  combinations  of 
acid  gas/PM  controls  are  effective  at 
removing  Cd.  Pb.  and  other  metals,  they 
do  not  consistently  remove  Hg  without 
integrating  some  other  form  of  Hg 
control.  A  discussion  of  Hg  control  is 
presented  below. 

b.  Mercury  Control  Technologies.  The 
EPA  estimates  that  typical  uncontrolled 
Hg  levels  for  MWC's  in  the  United 
States  range  from  0.20  to  1.4  mg/dscm 
at  7  percent  Oj.  Unlike  other  metals.  Hg 
has  a  high  vapor  pressure  at  typical 
operating  temperatures  of  air  pollution 
control  devices.  As  a  result,  collection 
of  Hg  by  the  PM  control  device  is  highly 
variable.  The  EPA  collected  test  data 
from  more  than  30  MWC's  with  various 
air  pollution  controls  that  indicate  a 
wide  range  of  Hg  control.  High- 
efficiency  PM  control,  lower  flue  gas 
temperatures  in  the  air  pollution  control 
system,  and  a  sufficient  level  of  carbon 
in  the  fly  ash  facilitate  Hg  control. 
Higher  levels  of  carbon  in  the  fly  ash 
and  reduced  flue  gas  temperatures 
enhance  Hg  adsorption  onto  the  carbon, 
which  is  removed  by  the  PM  control 
device.  To  promote  Hg  adsorption,  it  is 
important  to  operate  the  control  systems 
at  temperatures  less  than  about  150  to 
200  "C.  Low  flue  gas  temperature  is 
inherent  to  acid  gas  control. 

Municipal  waste  combustors  having 
high  combustion  efficiency  will  have 
effective  carbon  burnout  and,  therefore, 
will  have  low  fly  ash  carbon  content. 
These  units  may  achieve  Uttle  or  no  Hg 
control  even  when  equipped  with  acid 
gas/PM  control  systems,  and  the  control 
may  be  highly  variable  even  at  the  same 
site. 

Three  techniques  for  Hg  control  are 
currently  being  used  at  MWC's: 
Activated  carbon  injection,  sodium 
sulfide  (Na2S)  injection,  and  wet 
scrubbing.  Activated  carbon  injection 
and  NaiS  injection  are  used  in 
conjunction  with  an  existing  acid  gas 
control  device.  Brief  discussions  of 
these  three  Hg  control  technologies  and 
their  capabilities  are  presented  below. 


Injection  of  powdered  activated 
carbon  into  the  flue  gas  prior  to  the  acid 
gas/PM  control  device  has  been  tested  at 
U.S.  MWC's.  The  removal  mechanism  is 
not  fully  understood,  but  it  is  believed 
that  activated  carbon  is  a  catalyst  for  the 
oxidation  of  elemental  Hg  to  mercuric 
oxide  and  mercuric  chloride,  which  can 
more  readily  be  captured  in  the  air 
pollution  control  device.  This 
technology  has  been  applied 
commercially  to  MWC's  in  Europe 
equipped  with  SD/ESP's  and  during  test 
programs  in  Europe  and  Canada  to 
MWC's  with  SD/FF's  and  DSI/FF's.  The 
EPA  also  tested  activated  carbon 
injection  at  the  Stanislaus  County  MWC 
in  California  and  the  Camden  County 
MWC  in  New  Jersey.  The  Stanislaus 
County  MWC  is  equipped  with  an  SD/ 
FF.  and  the  Camden  County  MWC  is 
equipped  with  an  SD/ESP.  Test  results 
show  Hg  reductions  greater  than  85 
percent  when  injecting  activated  carbon. 

A  second  Hg  control  technology  is 
Na2S  injection.  Sodium  sulfide  is  a 
crystalline  solid  that  dissolves  in  water 
The  resulting  Na^S  solution  is  sprayed 
into  the  flue  gas  prior  to  the  acid  gas/ 
PM  control  device.  The  reaction  of  NaaS 
and  Hg  precipitates  solid  mercuric 
sulfide  (HgS)  that  is  collected  in  the  PM 
control  device. 

Three  MWC's  in  Sweden,  two  in 
Germany,  and  one  in  Canada  have  used 
Na^S  injection  tocontrol  Hg  emissions. 
All  of  these  facilities  use  DSI/FF 
systems  for  acid  gas/PM  control,  and 
injection  of  Na2S  occurs  prior  to  the 
DSI/FF  system  at  flue  gas  temperatures 
of  130  to  250  "C.  In  addition.  Hg 
emission  tests  were  conducted  at  the 
Stanislaus  County  MWC  in  California 
while  using  NajS  injection.  Results  from 
tests  at  European.  Canadian,  and  U.S. 
MWC's  have  shown  Hg  removal 
efficiencies  of  40  to  90  percent  when 
using  Na2S  injection. 

Wet  scrubbing  is  a  form  of  aci.i  gas 
control  that  also  controls  Hg  without 
use  of  an  add-on  Hg  control  system.  It 
has  been  used  primarily  in  Europe  and 
Japan.  Typically,  the  fliie  gas  is  first 
directed  through  an  ESP  to  reduce  PM. 
followed  by  wet  scrubbing,  which 
involves  passing  the  flue  gas  through  a 
one-  or  two-stage  absorber  system  where 
the  gas  stream  is  saturated  with  an 
alkaline  solution.  During  this  process, 
flue  gas  temperatures  are  reduced  to  as 
low  as  55  °C.  The  low  absorber 
operating  temperature  promotes  Hg 
condensation,  resulting  in  an  Hg 
reduction  of  80  percent  or  better.  The 
alkaline  solution  used  in  the  wet 
scrubbing  process,  typically  containing 
calcium  hydroxide,  reacts  with  the  acid 
gas  to  form  salts,  which  are  generally 
insoluble  and  may  be  removed  by 
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sequential  clarifying,  thickening,  and 
vacuum  filtering.  The  dewatercd  salts  or 
sludges  are  then  sent  to  a  landfill.  The 
disadvantages  of  wet  scrubbing  include 
the  quantity  of  water  required,  potential 
difficulties  with  waste  handling,  and 
undefined  performance  at  MWC  units 
firing  domestic  (U.S.)  MSW  streams. 

c.  Nitrogen  Oxides  Control 
Technologies.  Chiring  the  combu-stion 
process.  NOx  are  formed  through  two 
mechanisms:  (1)  Oxidation  of  hiel- 
bound  nitrogen  {Nj)  contained  in  MSW 
to  NOx:  and  (2)  fixation  and  oxidation 
of  atmospherii:  N?.  In  N4WC*s.  the 
conversion  of  fuel-bound  Nj  accounts 
for  most  (75  to  80  percent)  of  the  NOx 
production. 

Controlling  NOx  emissions  from 
MWC's  can  be  accomplished  through: 
(1)  Combustion  modifications  to  reduce 
NOx  formation;  (2)  poslcombustion 
control,  which  reduces  NOx  in  the  flue 
gas  to  elemental  Ns  or  (3)  use  of  "low- 
NOx"  combusfors  to  reduce  NOx 
formation.  Combustion  modifications 
include  staged  combustion,  low  excess 
air.  and  flue  gas  recirculation. 
Combustion  modifiration  retrofit  at 
existing  MWC's  has  had  limited 
application  and  its  retrofit  potential 
must  be  evaluated  on  a  case-by-case 

basis. 

Postcombiistion  NOx  control  using 
selective  nonralaiytic  reduction  (.SNCR) 
is  more  flexible  and  has  been  more 
commonly  used  for  MWC  NOx  control 
The  SNCR  control  technology  reduces 
NOx  to  Nj  without  the  use  of  catalysts. 
Techniques  include  Thermal  DeNOx^^. 
which  injects  ammonia  into  the 
combustor  as  a  reducing  agent;  the 
NOxOirn^  process.  whicJi  injects  urea 
with  chemical  additives;  and  a  two- 
stage  urea/methanol  injection  prt)cess.  A 
discussion  of  SNCR  NOx  control  was 
presented  in  the  December  20.  1989 
proposal  preamble  (54  FR  52251)  for  the 
1991  NSPS  for  new  MVVCs.  The  use  of 
SNCR  at  existing  MWC's  results  in  NOx 
emission  reductions  of  about  45  percent. 

However,  for  existing  mass  bum/ 
reh-actory  MWC's.  SNCR  retrofit 
problems  exist  Mass  bum/refractory 
MWC's  are  generally  older  and  operate 
with  greater  fluctuations  in  combustor 
flue  gas  temperature  profiles  than  is 
typical  for  other  types  of  MWC's.  The 
fluctuating  temperature  profiles  create 
SNCR  applicabihty  and  performance 
problems.  The  SNCR  control  has  not 
been  used  nor  is  expected  to  be  used  at 
mass  bum/refractory  MWC's  or  other 
specialized  rombustors. 

The  SNCR  technology  has  also  never 
been  applied  to  a  modular  cmnbustor, 
and  the  performance  of  such  a  system 
on  a  modular  combustor  is  questionable. 
Performance  questions  arise  bec8u.se  of 


the  potential  for  temperature 
fluctuations  resuhing  from  batch-feed 
operations  along  with  the  inabiUty  of 
the  refractory -lined  furnace  to  dampen 
temperature  spikes.  The  EPA  requests 
comment  on  the  applicability  of  SNCR 
and  other  NOx  control  techniques  to 
MWC's  at  small  plants.  The  EPA 
requests  that  comments  address  the 
cost,  technical  performance,  and 
reliability  of  application  of  SNCR  or 
other  NOx  control  techniques 
specifically  to  modular  starved-air 
MWC's  and  modular  excess-air  MWC's. 
Based  on  the  comments  and  information 
received,  the  EPA  will  reconsider 
requiring  NOx  control  on  MWC's  at 
small  plants. 

Three  types  of  MWC's,  mass  bum/ 
rotary  combustors.  fluidized-bed 
combustors.  and  modular/excess-air 
combustors.  are  considered  "low  NOx" 
combustors.  Available  data  show  that 
these  types  of  MWC's  consistently  show 
NOx  levels  below  150  ppmv  without  the 
use  of  SNCR. 

2.  MACT  Floor  and  MACT 
Requirements  of  the  Act 

Section  129  of  the  Act.  as  amended  in 
1990.  directs  the  EPA  to  review  and 
revise  the  February  11. 1991  guidelines 
to  reflect  MACT.  Section  129  also 
establishes  a  minimum  "floor"  for  the 
guidelines,  in  terms  of  their  stringency; 
specifically: 

•   •   •  emission  ttandards  for  existing 
units  •   •    *  shall  not  be  less  stringent  than 
the  average  emission  Urailation  achieved  by 
the  best  performing  12  percent  of  units  in  the 
category  *   *   *. 

The  intent  of  this  MACT  floor  is  to 
ensure  that  the  giiidelines  reflect  the 
performance  of  the  best  emission 
control  technologies  currently  operating 
at  existing  MWC  units.  A  l->rf^e  portion 
of  the  existing  MWC  population  is 
represented  by  relatively  new  and 
relatively  well-controlled  MWC  units 
(the  average  age  of  an  MWC  unit  is  less 
than  10  years).  This  results  in  a  large 
percentage  of  existing  MWC  units  being 
operated  with  the  best  emission  control 
technologies.  This  8ul«et  constitutes 
about  45  percent  of  existing  MWC  units 
at  large  MWC  plants,  and.  based  on 
EPA's  current  information,  these  units 
are  all  well  maintained  and  operated. 
Based  on  the  examination  and  analysis 
of  the  emission  data  available  from 
these  units,  the  EPA  has  not  found  a 
basis  for  separating  the  top  12  percent 
of  these  units  from  the  remaining  units 
in  the  subset  of  those  units  that  are  well 
equipped,  maintained,  and  operated. 
Consequently,  to  determine  the  MACT 
floor,  the  EPA  utilized  emission 


limitations  included  in  Federal/State 

permits. 

Emission  limitations  for  existing 
MWC  units  at  large  plants  were 
determined  by  examining  the  air  quality 
permits  for  those  units  obtained  from 
the  EPA  Regional  Offices  and  by 
examining  responses  to  section  114 
information  requests,  which  included  a 
section  regarding  permitted  emission 
limits  Emission  limitations  for  MWC 
units  at  small  plants  were  determined 
only  by  examining  the  responses  to 
section  114  information  requests. 

The  emission  limitations  for  each 
pollutant  were  then  converted  to 
common  units  so  that  they  could  be 
compared.  The  emission  limitations  for 
each  pollutant  were  ranked  separately 
for  the  small  and  large  categories  of 
MWC  plants.  From  those  rankings,  the 
average  of  the  top  12  percent  of 
emission  limitations  (i.e..  the  average  of 
the  most  stringent  limitations)  for  each 
pollutant  in  the  small  and  large  plant 
categories  were  calculated  to  determine 
the  MACT  floors. 

The  MACT  floor  defines  the 
minimum  level  of  emission  control  that 
may  be  considered  in  defining  MACT, 
regardless  of  cost  or  other 
considerations.  In  considering  control 
alternatives  beyond  the  MACT  floor,  the 
EPA  must  consider  the  cost  of  achieving 
such  emission  reductions  and  any 
nonair  quality  health  and  environmental 
impacts  and  energy  requirements. 
Therefore,  the  level  of  control  that 
represents  MACT  may  be  more  stringent 
than  the  MACT  floor. 

In  the  proposed  regulations, 
subcategorization  of  existing  MWC  units 
was  limited  only  to  size  (units  at  large 
and  small  KfWC  plants).  Since  the 
MACT  Doors  may  be  sensitive  to 
subcategorization.  it  is  possible  that 
further  or  alternative  means  of 
subcategorization  may  affect  the 
determination  of  the  MACT  floor  (i.e., 
the  minimum  level  of  control 
requirements  under  section  129).  The 
Act  provides  that  "the  Administrator 
may  distinguish  among  classes,  types 
(including  mass-bum.  refuse-derived 
fuel,  modular,  and  other  types  of  units), 
and  sizes  of  units  within  a  categorj"  in 
establishing  MACT  standards.  In 
examining  various  ways  of 
subcategorization.  the  EPA  found  that 
subcategorization  uniformly  across  all 
emission  standards  could  result  in  more 
stringent  standards  for  one  pollutant 
and  somewhat  less  stringent  standards 
for  other  pollutants.  For  example, 
subcategorization  by  MWC  technology 
generally  results  in  a  less  stringent 
MACT  floor  for  NOx  and  a  more 
stringent  floor  for  PM.  Depending  upon 
the  approach  used  for  subcategorization. 


the  NOx  MACT  floor  for  some  units 
could  be  considerably  higher  than  the 
215  ppmv  floor  in  the  proposed  rule. 
For  example,  the  NOx  MACT  floor  for 
mass  bum/waterwall  units  could  be  230 
ppmv.  and  the  NOx  MACT  floor  for 
refuse-derived  fuel  units  could  be  275 
ppmv. 

The  EPA  is  soliciting  comments  on 
whether  subcategorization  (beyond  size) 
should  be  used  in  the  final  rule  and  on 
the  basis  that  one  would  support  for 
such  further  subcategorization  (e.g.,  the 
inapplicability  of  SNCR  for  mass  bum/ 
refractory  combustors.  and  the 
inherently  "low-NOx"  emission 
characteristics  of  mass  bum/ rotary 
combustors,  fluidized  bed  combustors. 
and  modular/excess-air  combustors.)  In 
addition,  the  EPA  is  seeking  comment 
on  the  appropriateness  of  using  different 
subcategorization  approaches  for 
different  pollutants.  For  example,  in 
setting  standards  under  section  111  of 
the  Act  for  industrial  boilers,  the  EPA 
established  different  emission  standards 
based  on  different  fuel  type  inputs. 

The  following  section  presents  the 
EPA's  rationale  for  cstabli.shing  the 
MACT  floor  and  MACT  for  MWC's. 

3.  MACT  Floor  and  MACT  for  Large 
MAVC  Plants 

This  section  summarizes  the  MACT 
floor  and  presents  the  EPA's  rationale 
for  establishing  MACT  for  each 
pollutant  for  MWC's  at  large  MWC 
facilities. 

a.  Summary  of  MACT  Floor  for  Large 
MWC  Plants.  This  proposal  determines 
the  MACT  floor  for  existing  MWC's 
based  on  permit  limits.  The  population 
of  MWC's  at  large  plants  consists  of 
about  235  combustor  units.  Therefore, 
the  top  29  combustor  units  with  the 
most  stringent  permit  limitations  would 
represent  the  top  12  percent  of  emission 
limitations  for  determining  the  MACT 
floor.  An  average  of  the  top  29  permit 
limits  was  calcidated  to  determine  the 
floor  for  each  pollutant  The  MACT 
floor  emission  levels  for  each  pollutant 
for  large  MWC  plants  is  shown  in  table 
4. 

Table  4.— Mact  Floor  Emisskdn 
Levels  for  Existing  MWC's  at 
Urge  MWC  Plants 


Table  4.— Mact  Floor  Emission 
Levels  for  Existing  MWC's  at 
Large  MWC  Plants— Continued 


PoHutant 


SO; 
HO 
PM  . 
Cd.. 
Pb  .. 
Hg.. 


PoUutant 

MACT  floor  emission 
level  "■ 

Dioxins-furans  

100  ng'dscm  total 
mass  Of  about  1 .7 
ng/dscm  TEQ. 

215  ppmv. 

NOx „ 

MACT  floor  emresion 

level  ^'' 


35  ppmv. 
35  ppmv. 
27  mg'dscm 
0.25  mg/dscm. 
0.53  mg/dscm. 
0.36  mg/dscm. 


^AH  emission  tevets  are  corrected  to  7  per- 
cent O:.  dry  tasis. 

f'Most  of  the  MACT  floor  requrements  for 
large  MWC  plants  are  rDore  stringent  than  the 
1991  subpart  Ca  guidelines.  See  table  2. 

The  top  12  percent  MACT  floor  for 
the  emission  guidelines  could  be 
constructed  in  a  number  of  different 
ways  including  a  permit  basis  (this 
proposal),  a  technology  basis,  or  an 
emissions  data  basis.  Under  a 
technology  basis,  MWC's  would  •be 
ranked  by  their  control  technology  to 
determine  the  technology  used  by  the 
average  or  median  of  the  top  12  percent 
of  the  MWC  population,  and  the  floor 
would  be  based  on  the  performance  of 
that  technology.  Under  an  emission  data 
basis,  data  on  the  best  top  12  percent  of 
available  test  runs  would  be  averaged  to 
calculate  the  floor.  Other  approaches  are 
also  possible.  The  different  approaches 
would  result  in  noticeably  different 
MACT  floor  performance  levels.  The 
EPA  specifically  requests  comments  on 
what  approach  is  most  appropriate  and 
the  rationale  for  that  approach.  Based  on 
the  EPA's  review  of  comments  received 
on  this  issue,  as  well  as  reanalysis  of 
any  data  submitted,  the  MACT  floor  for 
the  promulgated  guidelines  may  be 
noticeably  higher  or  lower  than  the  floor 
included  in  the  proposal. 

b.  Discussion  of  the  Selection  of 
MACT  for  Large  MWC  Plants.  After 
establishing  the  MACT  floor  for  each 
pollutant  based  on  permit  Umits,  the 
EPA  considered  the  cost,  health  and 
environmental  impacts,  and  energy 
requirements  of  selecting  MACT  for 
each  pollutant  at  a  control  level  more 
stringent  than  the  MACT  floor,  hi 
selecting  MACT  for  each  pollutant  for 
large  plants,  the  EPA  used  principally 
the  data  base  created  for  establishing  the 
emission  guidelines  for  MWC's 
proposed  in  1989  and  promulgated  in 
1991  under  subpart  Ca.  For  a  few 
pollutants  in  this  proposal,  the  EPA 
utiUzed  more  recent  test  data  to 
supplement  the  1989  data  base.  Because 
most  of  the  test  data  used  for  this 
proposal  are  more  than  4  years  old,  and 
in  consideration  of  the  fact  that  most 
MWC's  retest  at  least  once  per  year,  the 
EPA  requests  submittal  of  the  most 
recent  MWC  emissions  test  data. 


The  EPA  requests  comment  on  which 
MWC  emissions  test  data  would  be  the 
most  appropriate  to  use  for  establishing 
MACT  for  existing  MWCs.  For  example, 
if  the  EPA  has  multiple  emission  tests 
for  a  given  MWC  over  its  operating 
history  (which  is  common),  should  the 
EPA  utilize  the  data  from  all  of  the 
emission  tests  performed  for  the  unit  or 
from  only  the  most  recent  emission  test, 
in  determining  the  performance  of  the 
unit?  Additionally,  the  EPA  requests 
comment  on  suggestions  of  anah-tical 
methods  to  use  for  anah'zing  the  data 
(e.g..  analytical  methods  that  could  be 
used  to  address  emissions  variability, 
including  methods  for  anah'zing 
variable  test  data  for  one  MWC  collected 
over  multiple  years  and  methods  of 
adjusting  the  best  12  percent  of  the 
emissions  data  to  account  for 
variability).  The  appropriate  treatment 
of  variability  will  be  related  to  the 
format  chosen  for  the  standards  (see 
discussion  of  alternative  formats  below). 
Based  on  the  new  data  submitted  and 
on  the  final  choice  of  which  test  data 
and  what  analysis  methods  to  use.  the 
EPA  may  promulgate  final  emission 
guidelines  that  are  more  or  less  stringent 
than  those  proposed  today.  The 
following  sections  IV.F.3.C  through 
IV.F.3.J  present  the  EPA's  rationale  for 
selecting  MACT  for  each  pollutant  for 
MWCs  at  large  MWC  facihties. 

c.  MACT  for  Sulfur  Dioxide  for  Large 
MWC  Plants.  Uncontrolled  levels  of  SO; 
for  MWC's  are  typically  about  160 
ppmv.  The  MACT  floor  for  SOz  at  large 
plants  is  35  ppmv.  Therefore,  acid  gas 
control  would  be  needed  to  achieve  the 
MACT  floor  level  of  control.  Both  SD/ 
ESP's  and  SD/FF's  can  meet  the  MALT 
floor  level  of  control.  Tests  of  many  SD/ 
FF's  have  demonstrated  SO;  control  to 
levels  below  35  ppmv. 

Although  SD/FF  systems  can 
generally  achieve  slightly  better  SO^ 
control  than  SD/ESP  systems,  the  cost  of 
requiring  existing  SD/ESP  svstems  to 
retrofit  an  SD/FF  to  meet  SO;  control 
levels  more  stringent  than  the  M.\CT 
floor  would  be  prohibitively  expensive 
and  is  considered  unreasonable.  For 
example,  at  a  typical  1,400  Mg/day 
MWC  plant  already  equipped  with  an 
SD/ESP.  the  capital  cost  to  remove  the 
ESP  and  retrofit  a  new  FT  (as  part  of  an 
SD/FF  system)  would  be  about  $14 
million.  This  cost  would  be  in  addition 
to  paying  the  remaining  debt  for  the 
relatively  new  ESP  (about  S5  million 
including  interest  pa\Tnents)  and  would 
result  in  a  relatively  small  increa.se  in 
control  de\ice  efficiency.  The 
incremental  cost  of  control  for  requiring 
a  retrofit  ft-om  an  SD/ESP  to  an  SD/FF 
would  be  greater  than  $10,000/Mg  of 
acid  gas  reduction  and  would  increase 
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SOi  r«-iiiiiv,il  .-liii.i.iiiv  V  "V  t)nW  about  6 
percent.  Therefore,  the  EPA  is  proposing 
that  the  MACT  Ruideline  level  for  SOj 
remain  at  the  MACT  floor  level  of  35 
ppmv.  Additionally,  the  EPA  is 
proposing  an  alternative  SOj  guideline 
level  of  7 5- percent  reduction  to  address 
SO:  emissions  variability.  Therefore,  the 
proposed  MACT  floor  guideline  level 
for  SO2  is  either  35  ppmv  or  75percent 
rtnluction  (24-hour  averaging  period), 
whichever  is  less  stringent. 

d.  MACT  for  Hydrogen  Chloride  for 
Large  S4WC  Plants.  Acid  gas  control 
would  also  be  needed  for  large  MVVC's 
to  reduce  HCl  emissions  from 
uncontrolled  levels  of  about  500  ppmv 
to  the  HCl  MACT  floor  level  of  35 
ppmv.  The  same  types  of  acid  gas 
control  systems  needed  to  achieve  the 
MACT  control  level  for  SO2  will  also 
meet  the  MACT  floor  levels  of  HCl. 
While  it  is  expet:ted  that  SD/FF  systems 
could  achieve  slightly  lower  HCl  levels 
than  SD/ESP  systems,  it  has  not  been 
demonstrated  that  existing  SD/FF  or  SD/ 
ESP  systems  can  consistently  meet  HCl 
levels  below  the  MACT  floor.  Therefore, 
the  EPA  is  proposing  that  the  MACT 
guideline  level  for  HCl  remain  at  the 
MACT  floor  level  of  35  ppmv. 
Additionally,  the  EPA  is  proposing  an 
alternative  HCl  guidfiline  level  of  95- 
percent  reduction  to  address  HCl 
emissions  variability.  Therefore,  the 
proposed  MACT  floor  guideline  level 
for  HCl  is  either  35  ppmv  or  95-percent 
reduction,  whichever  is  less  stringent. 

e.  MACT  for  Particulate  Matter  for 
Large  MWC  Plants.  On  average, 
uncontrolled  levels  of  PM  from  MVVC's 
are  about  3.700  mg/dscm.  The  MACT 
floor  for  PM  at  large  MWC  plants  is  27 
mg/dscm.  The  MACT  floor  will  require 
greater  than  a  99-percent  reduction  in 
PM  emissions.  The  EPA's  analysis  of 
data  from  existing  MVVC's  showed  that 
both  SD/FF  and  SD/ESP  systems  can 
meet  MACT  floor  PM  levels.  Although 
the  newest  SD/FF  systems  can  meet 
levels  of  less  than  15  mg/dscm.  SD/ESP 
systems  and  many  existing  SD/FT 
systems  cannot  achieve  such  levels. 
Therefore,  the  proposed  MACT  for  PM 
at  large  MVVC's  is  the  MACT  floor  level 
of  27  mg/»lscm. 

f.  MACT  for  Cadnuum  for  Large  MWC 
Plants.  Average  uncontrolled  levels  of 
Cd  are  about  1.2  mg/dscm  from  MVVC's 
The  MACT  floor  for  Cd  for  large  MWC 
plants  is  0.25  mg/dscm.  Therefore,  the 
MA(rr  flfKU  will  require  about  BO- 
percent  Cd  reduction.  As  with  Pb.  Cd 
control  is  associated  with  PM  control. 
The  EPA's  analysis  of  Cd  control 
showed  that  SD/FF  systems  can 
generally  achieve  Cd  levels  of  less  than 
0.010  mg/dscm  and  that  SD/ESP 
systems  can  achieve  less  than  0.040  nig/ 


dscm.  The  Cd  removal  efficiency 
achievable  with  an  SD/FF  is  only  about 
1.2  percent  better  than  an  SD/ESP  (99.5- 
percent  reduction  versus  98.3-percent 
reduction,  respectively).  Again,  the  high 
cost  of  retrofit  to  an  SD/FF  is  considered 
unreasonable  for  such  a  small 
incremental  reduction  in  emissions. 
Because  a  level  of  0.040  mg/dscm  is 
achievable  with  both  SD/ESP  and  SD/FF 
systems,  and  these  technologies  would 
already  be  needed  to  meet  MACT  for 
acid  gas  control,  the  proposed  MACT  for 
Cd  is  more  stringent  than  the  MACT 
floor,  at  a  level  of  0.040  mg/dscm. 

g.  MACT  for  Lead  for  Large  MWC 
Plants.  Uncontrolled  Pb  emissions  from 
MWCs  are  about  25  mg/dscm.  and  the 
MACT  floor  for  large  MWCs  is  0.53  mg/ 
dscm.  A  reduction  of  about  98  percent 
would  be  needed  to  achieve  the  MACT 
floor.  The  SD/ESP  or  SD/FF  systems 
needed  to  meet  MACT  for  acid  gases 
will  also  meet  the  MACT  floor  for  Pb. 
The  EPA's  analysis  of  Pb  control 
showed  that  SD/FF  systems  can  meet  Pb 
levels  of  0.20  mg/dscm.  and  SD/ESP 
systems  can  meet  Pb  levels  of  0.50  mg/ 
dscm.  The  Pb  removal  efficiency 
achievable  with  an  SD/FF  is  only  about 
0.8  percent  better  than  an  SD/ESP 
(reductions  of  about  99.8  versus  99.0 
percent,  respectively).  As  explained 
above,  the  cost  of  replacing  an  SD/ESP 
with  an  SD/FF  would  be  unreasonable 
considering  the  small  difference  in 
control  efficiency.  Because  both  SD/FF 
and  SD/ESP  systems  can  achieve  Pb 
levels  of  0.50  mg/dscm.  the  proposed 
MACT  for  Pb  is  more  stringent  than  the 
MACT  floor,  at  a  level  of  0.50  mg/dscm. 
h.  MAiTTfor  Mercury  for  Large  MWC 
Plants.  Uncontrolled  levels  of  Hg  from 
MWCs  are  about  0.65  mg/dscm  on 
average.  The  MACT  floor  for  Hg  for 
large  plants  is  0.36  mg/dscm.  The 
MACT  floor,  therefore,  will  require 
about  40-percent  reduction  in  llg 
emissions.  As  described  in  section 
IV. Fib  of  this  preamble.  Hg  control  can 
be  achieved  by  using  activated  carbon 
injection  in  combination  with  an  arid 
gas/PM  control  system  (and  the 
associated  low  flue  gas  temperatures). 
Recent  tests  at  the  MWCs  at  Camden 
County.  New  Jersey  (.SD/ESP).  and 
Stanislaus  County.  California  (SD/FF). 
demonstrate  that  both  SD/ESP  and  SD/ 
FF  systems  with  activated  carbon 
injection  can  achieve  an  85-percent 
emission  reduction  in  Hg  emissions  or 
an  Hg  emission  level  of  0.080  mg/dscm. 
corrected  to  7  percent  O3.  Data  from 
individual  test  runs  show  occasional 
spikes  of  high  inlet  Hg  emissions  due  to 
the  variability  in  the  waste  feed 
composition.  In  cases  where  Hg  levels 
are  temporarily  elevated,  a  0.080  mg/ 
ds<;m  level  may  not  be  consistently 


achievable;  however,  activated  carbon 
injection  could  achieve  an  85-percent 
reduction  during  such  episodes.  Based 
on  the  data  from  MWCs  using  activated 
carbon  injection.  Hg  control  to  these 
levels  is  achievable  by  properly 
operated  systems  on  all  types  of  MVVC's. 
Although  the  MACT  floor  requires  Hg 
control,  the  control  levels  achievable 
using  SD/ESP  or  SD/FF  systems  and 
activated  carbon  injection  are  more 
stringent  than  the  MACT  floor.  The 
incremental  cost  of  reducing  Hg 
emissions  bom  the  MACT  floor  level  of 
0.36  mg/dscm  to  the  demonstrated  level 
of  0.080  is  less  than  about  $1.00/Mg  of 
MSW  combusted.  This  incremental  cost 
is  considered  reasonable  given  the 
toxicity  and  bioaccumulation  potential 
of  Hg.  Therefore,  the  proposed  MACT 
guidelines  for  Hg  are  0.080  mg/dscm  or 
an  85-percent  reduction,  whichever  is 
least  stringent. 

The  EPA  has  selected  activated 
carbon  injection  as  the  basis  for 
achieving  MACT  for  Hg.  although 
facilities  may  use  any  technology 
capable  of  meeting  the  proposed 
guideline.  Of  the  three  Hg  control 
technologies  discussed  in  section 
IV.F.l.b  of  this  preamble,  the  EPA  has 
determined  that  activated  carbon 
injection  is  the  most  widely  tested  of  the 
three  Hg  control  technologies  in  the 
United  States. 

i.  MACT  for  Dioxins/Furans  for  Large 
MWC  Plants.  The  average  level  of 
dioxins/furans  from  an  uncontrolled 
MWC  is  about  1 .000  ng/dscm  total  mass. 
The  MACT  floor  for  total  dioxins/furans 
of  100  ng/dscm  would  require  about  a 
90-percent  reduction. 

Dioxins/furans  are  controlled  by  GCP 
and  acid  gas/PM  control.  Good 
combustion  practices  alone  can  achieve 
total  dio.xin/furan  levels  of  about  500 
ng/dscm.  In  combination  with  GCP,  SD/ 
FF  systems  can  achieve  total  dioxin/ 
furan  levels  less  than  30  ng/dscm,  and 
SD/ESP  systems  can  achieve  total 
dioxin/furan  levels  of  less  than  60  ng/ 
dscm.  Therefore,  the  MACT  floor  (i.e., 
100  ng/dscm)  can  be  achieved  with 
either  SD/ESP  or  SD/FF  systems,  and 
these  systems  would  already  be  the 
basis  for  meeting  MACT  for  acid  gas  and 
PM  emissions. 

As  discussed  above,  the  MACT  for  Hg 
would  be  based  on  activated  carbon 
injection.  Recent  tests  at  the  Camden 
County.  New  Jersey,  MWC  showed  that 
the  injection  of  activated  carbon  into  the 
flue  gas  of  an  SD/ESP  system  provides 
further  removal  of  dioxins/furans 
(greater  than  50-f>ercent  reduction  over 
levels  achieved  by  the  SD/ESP  systems). 
The  greater  than  50-percent  reduction  of 
the  60  ng/dscm  level  achieved  by  an 
SD/ESP  would  equate  to  total  dioxin/ 


luran  emission  levels  below  30  ng/dscm 
(0.5  ng/dscm  dioxin/furan  TEQ)  for  SD/ 
ESP  systems  with  activated  carbon 
injection. 

As  noted.  SD/ESP  or  SD/FF  systems 
with  activated  carbon  injection  would 
already  be  needed  to  achieve  MACT  for 
acid  gas.  PM.  and  Hg.  Because  both  of 
these  control  systems  in  combination 
with  activated  carbon  injection  can 
achieve  a  dioxin/furan  emission  level  of 
30  ng/dscm  or  less,  and  because  of  the 
high  cost  for  retrofitting  an  SD/FF.  the 
proposed  guideline  for  dioxin/furan  at 
large  MWCs  is  based  on  GCP  and  SD/ 
ESP  systems  plus  activated  carbon 
injection.  The  EPA  is  proposing  MACT 
for  dioxins/furans  on  both  a  TEQ  and  a 
total  mass  basis.  The  30  ng/dscm  of  total 
dioxins/furans  is  equivalent  to  0.50  ng/ 
dscm  of  dioxin/fiiran  TEQ;  therefore, 
the  proposed  guideline  level  for  large 
MWC  plants  is  30  ng/dscm  total 
dioxins/furans  or  0.50  ng/dscm  of 
dioxin/furan  TEQ.  Comments  are 
requested  on  whether  lower  dioxin/ 
furan  guideline  levels,  which  would 
require  SD/FF's.  should  be  incorporated 
into  the  final  guidelines. 

j.  MACT  for  Nitrogen  Oxides  for  Large 
MWC  Plants.  The  average  level  of  NOx 
emissions  from  MWCs  wrilhout 
postcombustion  NOx  control  is  about 
225  ppmv.  The  MACT  floor,  however,  is 
215  ppmv.  Therefore,  postcombustion 
NOx  controls  will  be  needed  by  most 
existing  MWCs  at  large  plants  to  meet 
the  MACT  floor. 

Selective  noncatalytic  reduction  is 
currently  used  by  16  existing  MWC 
units  at  large  plants.  Tests  conducted  by 
the  EPA  at  the  Stanislaus  County. 
California.  MWC  showed  that  existing 
SNCR  systems  achieve  NOx  levels  of 
180  ppmv  on  a  24-hour  average  basis. 

Because  postcombustion  NOx  control 
is  required  by  the  MACT  floor,  and 
there  is  only  a  small  incremental  cost  to 
operate  an  SNCR  system  to  achieve  180 
ppmv  versus  the  MACT  floor  level  of 
215  ppmv.  the  proposed  guideline  level 
for  NOx  for  large  plants  (excluding  mass 
bum/refractory  MWCs)  is  180  ppmv. 
As  discussed  in  section  IV.F.l.c  of 
this  preamble.  SNCR  may  not  be 
effective  on  mass  bum/refractory 
MWCs.  Therefore,  postcombustion  NOx 
control  is  not  being  considered  for  this 
type  of  MWC  The  MACT  guideline  for 
NOx  for  mass  bum/refractory  MWCs  at 
large  MWC  plants  is  based  on  no 
control.  Section  VIII  of  this  preamble 
discusses  "no  control"  emission  limits 
for  NOx. 

The  EPA  recognizes  that  costs 
associated  with  the  proposed  NOx 
control  requirements  for  large  existing 
MWC  plants  are  not  insignificant  Under 
the  proposal,  about  73  percent  of 


current  MWC  capacity  would  be 
expected  to  retrofit  NOx  control.  On  a 
national  basis,  the  retrofit  of  NOx 
controls  to  existing  MWC  plants  would 
cost  about  $56  miUion/yr  and  would 
represent  about  13  percent  of  the  $445 
million  annual  cost  of  the  entire 
proposal. 

As  discussed  above,  the  MACT  floor 
for  large  MWC  plants  is  215  ppmv  and 
would  require  less  than  20-percent  NOx 
control  (reduction).  This  could  be 
achieved  by  application  of  SNCR 
technology  at  a  low  performance  level 
or.  perhaps,  by  using  combustion 
modification  (e.g.,  excess  air)  or 
materials  management.  The  proposal, 
however,  goes  beyond  MACT  floor 
requirements  and  would  establish 
MACT  at  180  ppmv  or  about  30-  to  40- 
percent  NOx  reduction  based  on  the  full 
application  of  SNCR  at  an  MWC  with 
average  baseline  emissions  of  225  ppmv. 

The  EPA  requests  comment  on  tne 
alternative  of  estabhshing  NOx 
standards  at  the  level  of  the  MACT  floor 
(215  ppmv)  based  on  the  above 
approach.  The  EPA  also  requests 
comment  and  data  supporting  the 
achievability  of  a  MACT  floor  level  (24- 
hour  arithmetic  average,  corrected  to  7 
percent  OJ  without  the  use  of  an  SNCR 
system.  Additionally,  the  EPA  requests 
data  and  information  on  alternative  NOx 
control  technologies  including  but  not 
limited  to  the  application  of  combustion 
modification  techniques  to  existing 
MWCs  or  of  other  management 
measures  (perhaps  separation  of  yard 
waste)  to  comply  with  either  the 
proposed  level  or  a  floor  level  at  a  lower 
cost  than  an  SNCR  system. 

4.  MACT  Floor  and  MACT  for  Small 
MWC  Plants 

This  section  summarizes  the  MACT 
floor  and  presents  the  EPA's  rationale 
for  estabhshing  MACT  for  each 
pollutant  for  MWCs  at  small  MWC 
facilities. 

a.  Sununary- of  MACT  Floor  for  Small 
A/M'C  Plants.  The  proposal  determines 
the  MACT  floor  for  existing  MWCs 
based  on  permit  limits.  The  population 
of  MWC  units  at  small  MWC  plants 
consists  of  about  137  combustor  units. 
Only  88  of  the  137  units  are  facilities 
that  have  federally  enforceable  permit 
limitations.  Therefore,  for  determining 
the  MACT  floor,  the  emission 
limitations  achieved  by  the  top  11  units 
in  the  small  MWC  plant  category 
represent  the  top  1 2  percent  of  units 
with  federally  enforced  permit 
limitations.  Many  of  the  smallest 
MWCs  with  unit  capabihties  below  45 
Mg/day  (i.e..  those  MWCs  not  subject  to 
the  1971  subpart  E  NSPS)  do  not  have 
federally  enforceable  permit  limitations. 


For  some  pollutants,  less  than  1 1 
permits  were  identified  for  the  category 
of  small  MWC  plants  (i.e.,  many  small 
plants  with  permits  have  emission 
limits  for  only  some  of  the  pollutants 
covered  by  the  proposed  guidelines.)  In 
such  cases,  typical  uncontrolled 
emission  levels  for  that  pollutant  were 
used  for  determining  the  average  of  the 
top  1 2  {jercent  of  emission  limitations. 
Table  5  provides  a  summary  of  the 
MACT  floor  emission  levels  for  each 
pollutant  for  small  MWC  plants. 

Table  5.— MACT  Floor  Emission 
Levels  for  Existing  MWCs  at 
Small  MWC  Plants 


Pollutant 


SO: 

HCl  

PM  

Cd 

Pb 

Hg 

Dioxins/furans 


HOy 


MACT  floor  em»ss«xi 
level" 


120  ppmv 

660  ppmv 

85  mg'dscm 

1.1  mg/dscm. 

15  mg/dscm 

^2  mgdscm. 

1.700  ng/dscm  total 
mass  or  about  28 
ng/dscm  TEQ 

Uncontrolled. 


"M  emission  levels  are  corrected  to  7  per- 
cent O2.  dry  basis 

As  discussed  in  Section  rV.F.3.a.  for 
large  plants,  the  MACT  floor  could  be 
constructed  in  a  number  of  different 
ways  including  a  permit  basis  (this 
proposal),  a  technology  basis,  or  an 
emission  data  basis.  Comments  are 
requested  on  what  approach  is  most 
appropriate  and  the  rationalization  for 
the  approach.  Based  on  the  EPA's 
review  of  the  comments  received  and 
reanalysis  of  the  data,  the  MACT  floor 
for  the  promulgated  guidelines  may  be 
noticeably  higher  or  lower  than  the  floor 
included  in  the  proposal. 

b.  Discussion  of  the  Selection  of 
MACT  for  Small  MWC  Plants.  After 
establishing  the  MACT  floor  for  each 
pmllutant  based  on  permit  limits,  the 
EPA  considered  the  cost,  heahh  and 
environmental  impacts,  and  energy 
requirements  of  selecting  MACT  for 
each  pollutant  at  a  control  level  more 
stringent  than  the  MACT  floor.  As 
discussed  above  for  large  MWC  plants 
in  section  IV.F.3.b.  in  selecting  M.'\CT 
for  each  pollutant  for  small  plants,  the 
EPA  used  principally  the  data  base 
created  for  establishing  the  emission 
guidelines  for  MVVC's  proposed  in  1989 
and  promulgated  in  1991  under  subpart 
Ca.  As  discussed,  the  EPA  specifically 
requests  submittal  of  the  most  recent 
MWC  emissions  test  data.  Additionally, 
as  discussed,  the  EPA  requests  comment 
on  which  MWC  emissions  test  data 
would  be  the  most  appropriate  to  use  for 


4R24n 


r.Mi. 


,1  Ret;i!ster  /  Vol.  59.  No.  181  /  Tuesday.  September  20 


1094   /  Proposer!  Rules 


Federal  Register  /  Vol.  59,  No.  181  /  Tuesday,  September  20.  1994  /  Proposed  Rules  48249 


4H24H 


t-»Ml.-Kll     K'-'st.T 


Vol.  50.  No.  181   /  Tuesday.  September  20,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  181  /  Tuesday,  September  20.  1994  /  Proposed  Rules  48249 


establishing  MACT  for  existing  MWC's 
(e.g.,  if  the  EPA  has  multiple  emission 
tests  for  a  given  MVVC  over  its  operating 
history,  should  the  EPA  utilize  the  data 
from  all  of  the  emission  tests  performed 
for  the  unit  or  from  only  the  most  recent 
emission  test)  and  comment  on 
suggestions  of  analytical  methods  to  use 
for  analyzing  the  data  (e.g..  analytical 
methods  that  could  be  used  to  address 
emissions  variability,  including 
methods  for  analyzing  variable  test  data 
for  one  MVVC  collected  over  multiple 
years  and  methods  of  adjusting  the  best 
12  percent  of  the  emissions  data  to 
account  for  variability).  The  appropriate 
treatment  of  variability  will  be  related  to 
the  format  chosen  for  the  standards  (see 
discussion  of  alternative  formats  below). 

Based  on  the  new  data  submitted  and 
on  the  final  choice  of  which  test  data  to 
utilize,  the  EPA  may  promulgate  final 
emission  guidelines  that  are  more  or 
less  stringent  than  those  proposed 
today.  The  following  sections  1V.F.4.C 
through  IV.F  4.j  present  the  FJ'As 
rationale  for  selecting  MACT  for  each 
pollutant  for  MVVCs  at  small  MVVC 
facilities 

c.  MACT  for  Sulfur  Dioxide  for  Small 
MWC  Plants.  Uncontrolled  S(>2 
emissions  from  MWC's  are  typically 
about  160  ppmv.  and  the  MACT  floor 
for  SOj  for  small  MVVC  plants  is  120 
ppmv.  Therefore.  M.\CT  will  require 
SC^  reduction  of  about  35  percent 
compared  to  uncontrolled  levels.  Dry 
sorbent  injection/ESP  systems  can 
achieve  greater  than  50-perccnt 
reductions  in  SOj.  and  can  satisfy  the 
MACT  floor  requirements.  Retrtifitting  a 
now  SD/FT  system  would  achieve 
greater  acid  gas  control  and  small 
additional  reductions  in  other  MVVC 
pollutants,  but  the  asso<;iated  costs  of 
such  retrofits  at  small  MWC's  would  be 
prohibitively  high  (greater  than  $10,000/ 
Mg  of  acid  gas  reduction). 

Although  the  MACTF  floor  requires 
SOj  control  to  only  120  ppmv.  the 
incremental  cost  of  operating  a  DSl/ESP 
system  to  achieve  80  ppmv  (about  a  50- 
pert.ent  rwluction)  versus  120  ppmv  is 
small  and  results  in  improve*!  cost 
effetiiveness.  Therefore,  the  MA(T 
guideline  proposed  for  SOj  is  more 
stringent  than  the  MACT  floor  and  is 
proposed  at  a  level  of  either  80  ppmv  or 
50-percent  reduction  (24-hour  averaging 
perio<ll.  whichever  is  less  stringent. 

The  EPA  recognizes  that  costs 
aseociated  with  the  proposed  acid  gas 
control  retrofit  requirements  for  small 
MVVC  plants  are  not  insignificant.  Small 
MWC  plants  represent  about  10  percent 
of  the  national  MWC  capacity  to  be 
retrofitted  with  acid  gas  control  systems 
and  their  associated  cost  burden  would 
be  about  15  percent  of  the  national  cost 


of  the  proposal.  On  a  national  basis,  the 
retrofit  of  acid  gas  controls  to  small 
MWC  plants  would  cost  about  $60 
million  annually  and  the  retrofit  of  acid 
gas  controls  to  large  MWC  plants  would 
be  about  $340  million  annually. 

As  discussed  above,  the  MACT  floor 
for  small  MWC  plants  is  120  ppmv  and 
would  require  about  35-percent  SO2 
control  (reduction).  This  could  be 
achieved  by  application  of  a  DSI/ESP 
scrubbing  system.  The  proposal, 
however,  goes  beyond  the  MACT  floor 
requirements  and  would  establish 
MACT  at  80  ppmv  or  50-percent  SO2 
reduction  based  on  the  application  of  a 
DSI/ESP  at  its  full  optimal  capability. 
Even  at  optimal  conditions,  acid  gas 
scrubbing  on  MWC  units  at  small  plants 
has  a  higher  control  cost  ($/Mg  acid  gas 
removed)  than  for  MWC  units  at  large 
plants.  In  fact,  acid  gas  control  costs  for 
small  plants  ($/Mg  acid  gas  removed) 
are  more  than  twice  those  for  large 
plants. 

In  the  final  regulations,  the  EPA  is 
considering  the  alternative  of 
establishing  acid  gas  control 
requirements  for  small  MVVC  plants  at 
the  level  required  by  the  MACT  floor 
(120  ppmv  or  35-percent  reduction). 
The  EPA  requests  comment  and  data 
supporting  the  achievability  of  a  120 
ppmv  MACT  floor  level  (24-hour 
geometric  average,  corrected  to  7 
percent  Oj)  without  the  use  of  a 
scrubbing  system.  Additionally,  the  EPA 
requests  data  and  information  on 
alternative  acid  gas  control  technologies 
that  could  be  applied  to  MVVC  units  at 
small  plants  to  comply  with  a  120  ppmv 
floor  level  at  a  lower  cost  than  a  DSI/ 
ESP  system. 

Because  some  MWC  units  at  small 
existing  MVVC  plants  are  Oj>erated  at  a 
low  annual  capacity  factor  and  because 
the  cost  effectiveness  of  acid  gas  control 
is  sensitive  to  annual  capacity  factor, 
the  EPA  requests  comment  on  the 
appropriateness  of  subcategorizing 
MVVC  units  at  small  plants  by  annual 
capacity  factor  before  determining  the 
MACT  floor.  The  reanalysis  after 
subcategorizing  by  annual  capacity 
factor  may  conclude  that  MACT  for  low 
capacity  MWC  units  is  less  restrictive 
than  MACT  for  high  capacity  MVVC 
units  at  small  existing  plants. 

If  the  final  guidelines  establish 
different  control  requirements  for  low 
capacity  MWC  units  than  high  capacity 
MWC  units,  the  guidelines  would 
include  operational  restrictions  for  low 
capacity  units.  That  is.  each  low 
capacity  MWC  unit  located  at  a  small 
MWC  plant  would  be  required  to  have 
a  federally  enforceable  operating  permit 
that  limits  the  annual  capacity  factor  of 
the  unit  to  a  specified  capacity  level. 


and  records  would  have  to  be 
maintained  to  docimient  the  amount  nf 
waste  fired  in  the  unit  on  an  annual 
basis.  The  annual  capacity  factor  would 
be  calculated  on  a  unit  basis  and  not  on 
a  plant  basis.  This  would  assure  that 
obsolete  and  inoperable  MWC  units  at 
an  MWC  site  (i.e..  vdth  a  0-percent 
annual  capacity  factor)  are  not  averaged 
together  with  replacement  high  capacity 
units  to  calculate  the  annual  capacity 
factor,  with  the  possible  effect  of 
circumvention  of  emission  control 
requirements  for  high  capacity  factor 
units.  Additionally,  if  a  decision  was 
made  to  switch  a  unit  from  a  low 
capacity  operational  designation  to  a 
high  capacity  designation,  the  unit 
would  have  to  be  retrofitted  with 
emission  control  equipment  to  comply 
with  the  emission  guideline 
requirements  for  high  capacity  MWC's. 

d.  MACT  for  Hydrogen  Chloride  for 
Small  MWC  Plants.  The  MACT  floor  for 
HCl  for  small  MWC  plants  is  660  ppmv, 
which  is  above  the  typical  uncontrolled 
level  of  about  500  ppmv.  The  MACT 
floor  for  HCl  would  not  require  acid  gas 
control,  but  MACT  for  SO2  would 
already  require  acid  gas  control  based 
on  DSi/ESP  systems.  Dry  sorbent 
injection/ESP  systems  used  for  SO2 
control  can  achieve  greater  than  50- 
percent  reductions  in  HCl  emissions.  As 
discussed  above,  the  cost  to  retrofit  an 
SD/ESP  or  SD/FF  system  on  a  small 
MVVC  plant  would  be  unreasonably 
expensive. 

Because  a  DSI/ESP  system  operating 
in  a  manner  that  achieves  the  MACT  for 
.SO2  would  also  achieve  a  50-percent 
reduction  in  HCl.  the  proposed  MACT 
guideline  for  HCl  at  small  MWC  plants 
is  either  250  ppmv  or  50-percent 
reduction,  whichever  is  less  stringent 

The  EPA  recognizes  that  costs 
associated  with  the  proposed  acid  gas 
control  retrofit  requirements  for  small 
MWC  plants  are  not  insignificant.  The 
same  acid  gas  control  system  used  to 
control  SOj  emissions  controls  HCl 
emissions,  and  similar  issues  exist.  As 
discussed  under  the  MACT  SO2  section, 
small  MVVC  plants  represent  about  10 
percent  of  the  national  MVVC  capacity  to 
be  retrofitted  with  acid  gas  control 
systems,  and  the  associated  cost  burden 
for  this  acid  gas  retrofit  would  be  about 
15  percent  of  the  national  cost  of  the 
proposal.  On  a  national  basis,  the 
retrofit  of  SO2/HCI  acid  gas  control 
systems  to  small  MVVC  plants  would 
cost  about  $60  million/yr  and  the 
retrofit  of  acid  gas  controls  to  large 
MWC  plants  would  be  about  $340 
million/yr. 

As  discussed  above,  the  HCl  MACT 
floor  for  small  MWC  plants  is  660  ppmv 
and  would  not  require  any  HCl  control. 


The  proposal,  however,  goes  beyond  the 
MACT  floor  requirement  and  would 
establish  MACT  at  250  ppmv  or  50- 
percent  HCl  reduction  based  on  the  DSI/ 
ESP  acid  gas  control  system  installed  for 
SO2  control.  The  EPA  is  soliciting 
comments  on  the  alternative  of 
establishing  HCl  control  requirements 
for  small  MWC  plants  at  the  level 
required  by  the  MACT  floor  (i.e..  660 
ppmv,  which  requires  no  control).  The 
EPA  requests  comment  and  data 
supporting  the  achievabiUty  of  a  660 
ppmv  MACT  floor  level  (24-hour 
geometric  average,  corrected  to  7 
percent  O2)  without  the  use  of  a 
scrubbing  system. 

e.  MACT  for  Particulate  Matter  for 
Small  MWC  Plants.  Average 
uncontrolled  PM  emissions  from  MWC's 
are  about  1,500  mg/dscm.  The  MACT 
floor  for  PM  is  85  mg/dscm,  which 
would  require  about  a  95-percent 
reduction  in  PM  over  uncontrolled 
levels. 

The  MACT  floor  for  PM  can  be 
achieved  with  the  same  DSI/ESP  system 
needed  to  meet  MACT  for  the  other 
pollutants.  A  DSI/ESP  system  can 
achieve  PM  emissions  of  less  than  69 
mg/dscm.  The  cost  to  operate  a  DSI/ESP 
system  to  achieve  69  mg/dscm  versus 
the  MACT  floor  level  of  85  mg/dscm  is 
negligible.  Therefore,  the  proposed 
MACT  guideline  for  PM  for  small  MWC 
plants  is  below  the  MACT  floor  at  a 
level  of  69  mg/dscm. 

f.  MACT  for  Cadmium  for  Small  MWC 
Plants.  Typical  uncontrolled  levels  of 
Cd  from  MWC's  are  about  1.2  mg/dscm. 
The  MACT  floor  is  also  1.1  mg/dscm, 
thus  the  MACT  floor  requires  less  than 
10-percent  Cd  control.  However,  the 
DSI/ESP  systems  that  would  already  be 
needed  to  achieve  the  MACT  floor  for 
SO2  can  achieve  Cd  levels  of  0.10  mg/ 
dscm.  The  proposed  Cd  MACT 
guideline,  tJierefore,  is  0.10  mg/dscm 
based  on  DSI/ESP  control. 

g.  MACT  for  Lead  for  Small  MWC 
Plants.  The  average  uncontrolled 
emission  level  of  Pb  from  MWC's  is 
about  25  mg/dscm,  and  the  MACT  floor 
for  Pb  for  small  plants  is  15  mg/dscm. 
The  MACT  floor  requires  a  40-percent 
reduction  in  Pb.  The  DSI/ESP  systems 
needed  to  meet  MACT  for  acid  gases  can 
achieve  Pb  levels  of  1.6  mg/dscm.  The 
proposed  MACT  for  Pb  is  based  on  DSI/ 
ESP  control,  and  the  proposed  MACT 
guideline  Pb  level  is  1.6  mg/dscm. 

h.  MACT  for  Mercury  for  Small  MWC 
Plants.  The  MACT  floor  for  Hg  for  small 
MVVC  plants  is  1.2  mg/dscm.  which  is 
above  typical  uncontrolled  Hg  emission 
levels  for  MWC's.  Therefore,  no  Hg 
control  is  needed  to  meet  the  MACT 
floor. 


Because  acid  gas/PM  control  systems 
(DSI/ESP)  will  be  needed  at  small  plants 
to  meet  other  MACT  requirements, 
activated  carbon  injection  could  be 
added  to  the  acid  gas/PM  control  system 
to  achieve  Hg  control.  The  incremental 
cost  to  add  activated  carbon  injection  to 
control  Hg  at  small  MWC  plants  afready 
equipped  with  acid  gas/PM  control  is 
about  $1.40/Mg  of  MSW  combusted. 
The  EPA  believes  that  this  cost  is 
reasonable  given  the  concerns  over  the 
bioaccumulation  of  Hg  in  the 
environment. 

In  addition  to  the  EPA's  test  programs 
to  study  Hg  removal  using  SD-based 
scrubbing  systems  vv'ith  activated  carbon 
injection,  the  EPA  has  also  conducted 
Hg  performance  tests  of  DSI-based 
scrubbing  systems  with  activated  carbon 
injection  at  small  MWI's  (Borgess, 
Michigan,  MWl).  The  use  of  activated 
carbon  injection  with  either  SD-based 
scrubbing  systems  or  DSI-based 
scrubbing  systems  has  demonstrated 
greater  than  85-percent  Hg  control, 
hi  combination,  DSI/ESP  systems 
with  activated  carbon  injection  can 
achieve  Hg  emission  levels  of  0.080  mg/ 
dscm  or  an  85-percent  reduction  in  Hg 
emissions.  Therefore,  the  proposed 
MACT  guideline  for  Hg  for  small  MWC 
plants  is  0.080  mg/dscm  or  an  85- 
percent  reduction,  whichever  is  less 
stringent. 

i.  MACT  for  Dioxins/Furans  for  Small 
MWC  Plants.  The  MACT  floor  for  total 
dioxins/furans  is  1,700  ng/dscm.  which 
is  above  typical  uncontrolled  levels  of 
about  1.000  ng/dscm.  Although  the 
MACT  floor  for  dioxins/furans  would  be 
based  on  no  control.  DSI/ESP  is  already 
needed  to  meet  MACT  for  other 
pollutants,  and  GCP  are  needed  to  meet 
MWC  operational  and  CO  requirements. 
The  combination  of  GCP  and  DSI/ESP 
can  achieve  total  dioxin/furan  levels  of 
less  than  125  ng/dscm. 

As  discussed  above,  MACT  for  Hg  for 
small  plants  would  be  based  on  using 
activated  carbon  injection.  Activated 
carbon  injection  provides  additional 
removal  of  dioxins/furans  beyond  that 
achieved  by  the  acid  gas/PM  control 
system,  as  discussed  in  the  rationale  for 
MACT  for  dioxins/furans  for  large 
plants.  Recent  tests  at  small  MWI's 
using  DSI  systems  vdth  activated  carbon 
injection  have  also  shown  that 
additional  dioxin/furan  removal  is 
achieved  with  activated  carbon  injection 
(greater  than  a  50-percent  reduction 
over  levels  achieved  by  the  acid  gas/PM 
control  system).  Based  on  the  use  of 
activated  carbon  injection  with  GCP  and 
DSI/ESP  systems,  a  level  of  60  ng/dscm 
would  be  achievable.  The  EPA  is 
proposing  MACT  for  dioxins/furans  on 
both  a  TEQ  basis  and  a  total  mass  basis. 


Based  on  EPA's  analysis,  a  total  dioxin/ 
furan  level  of  60  ng/dscm  is  equivalent 
to  1.0  ng/dscm  of  dioxin/furan  TEQ. 
Therefore,  the  proposed  MACT 
guideline  for  MWC's  at  small  plants  is 
1.0  ng/dscm  of  dioxin/furan  TEQ  or  60 
ng/dscm  total  mass  dioxins/furans. 

j.  MACT  for  Nitrogen  Oxides  for  Small 
MWC  Plants.  Uncontrolled  NOx 
emissions  from  MWC's  are  about  225 
ppmv  on  average.  The  MACT  floor  is  no 
control.  The  addition  of  SNCR 
postcombustion  NOx  control  has  not 
been  demonstrated  on  any  modular 
starved-air  MWC's,  and  the  performance 
of  such  a  system  on  a  modular  star\'ed- 
air  MWC  is  in  question.  Since  NOx 
control  is  not  required  by  the  MACT 
floor  and  SNCR  has  not  been 
demonstrated  on  modular  starved-air 
MWC's,  postcombustion  NOx  control  is 
not  being  proposed  for  small  MWC's. 
The  MACT  guideline  for  NOx  for 
MWC's  at  small  MWC  plants  is  based  on 
no  control.  Section  VIII  of  this  preamble 
discusses  "no  control"  emission  limits 
for  NOx. 

G.  Selection  of  Format  for  the  Proposed 
Guidelines 

The  February  11,  1991  emission 
guidelines  described  a  format  for  MWC 
acid  gases  (SO2  and  HCl),  MWC  metals 
(PM  and  opacity),  MVVC  organics 
(dioxins/furans),  and  MWC  operating 
practices  (CO.  load,  emd  flue  gas 
temperature),  and  that  same  format  is 
being  adopted  by  today's  proposed 
guidelines,  except  for  dioxins/furans. 
The  selection  of  the  format  for  the 
emission  guidelines  for  the  above 
pollutants  is  described  in  previous 
Federal  Register  notices  (54  FR  52209, 
December  20,  1989  and  56  FR  5514, 
February  11,  1991).  For  dioxins/furans, 
the  proposed  guidelines  establish 
dioxin/furan  guideline  emission  levels 
on  both  a  total  mass  dioxins/furans 
basis  and  a  TEQ  basis.  The  format  for 
the  proposed  emission  guidelines  for 
NOx  is  the  same  as  the  format  of  the 
1991  NSPS  (56  FR  5488,  February  11. 
1991)  and  today's  proposed  subpart  Eb 
NSPS.  The  selection  of  the  format  for 
the  1991  NOx  standard  is  in  previous 
Federal  Register  notices  (54  FR  52251. 
December  20,  1989  and  56  FR  5488. 
February  11. 1991).  The  same  format 
will  apply  under  the  emission 
guidelines  for  NOx  proposed  today  for 
MWC's  at  large  plants.  The  specific 
formats  of  the  proposed  emission 
guidelines  for  Cd,  Pb,  and  Hg  are 
discussed  below. 

As  required  by  section  129(a)(4)  of  the 
Act,  the  proposed  emission  guidelines 
would  establish  numerical  emission 
limitations  for  Cd,  Pb,  and  Hg.  For  the 
purpose  of  regulating  Cd  and  Pb,  the 
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foriuat  ifitx.o-ii  \n  til.-  (>iii^«>N»-<J 
emisstt>n  guwJ»'lin«'s  4i>r  the  nuiii«ncal 
emission  limitations  would  be  a 
numerical  concentration  limit  (mg/ 
dscm)  corrected  to  7  percent  Oj.  For  the 
purpose  of  regulating  Hg.  the  format 
selected  in  the  propused  emiwlon* 
guidelines  would  be  both  a  mimehcal 
concentration  limit  (mR/dscm)  and  an 
alternative  pon«nta)<«^  reduction 
requirement  The  nuimrital  H^ 
emission  limit  rtfl**'  Is  the  emission 
level  that  can  be  at  hieved  based  un 
activated  carlxjo  injection  in 
combination  with  acid  gas/PM  control. 
AaatlMBative  percentage  reduction 
raqulNnient  may  be  met  instead  of  the 
numerical  emission  level  because 
emissions  of  Hg  tan  be  highly  variable 
and  dependent  on  the  Hg  input  level. 
Even  at  the  same  MWC.  test  data  show 
occa&ional  spikns  of  high  Hg  emissions 
due  to  variabihty  in  the  waste  feed.  In 
cases  where  Hg  levels  are  temporarily 
elevated,  the  0.080  mg/dscm  level  mav 
not  be  consistently  b«  hievable 
However,  the  control  devii  es  ( ould 
achieve  an  a5-percont  reduction  during 
such  episodes.  Therefore,  a  combination 
of  a  concentration  level  and  an  optional 
percentage  reduction  formsf  best  assures 
the  maximum  achievable  Hg  control 
while  accommodating  potential  spikes 
in  Hg  omission  levels. 

As  discussed  above,  the  propoaed 
emission  guidelines  for  Slh,  HCI.  and 
Hg  include  two  formats-  (1)  A  percent 
ntduction  formal,  and  (2)  an  emission 
limit  (concentration)  format.  The  EPA 
requests  comment  on  and  test  data 
supporting  the  appropn.ileness  of 
promulgiifing  final  guidelines  for  SO;. 
HCI.  and  Hg  which  include  only  the 
emission  limit  format.  For  each 
pollutant,  the  commenler  should  specify 
an  appropriate  emission  limit  (without 
an  assot  latwl  alternative  percent 
reduction  format)  and  provide  rationale 
for  the  limit.  Based  on  the  comments 
received,  the  EPA  may  promulgate  final 
emission  v;\iidelines  for  S(>?.  HCI.  and 
Hg  in  ihr  form  of  emission  limits  that 
are  higher  or  lower  than  the  pro{)a8ed 
emission  limits. 

The  El'A  has  proposed  emission 
,  ...'s  tliat  refloct  the  performance 

..  ,.  hieved  by  MWC's  equipped 

with  prop«Tlv  designeti.  cnnstnicted. 
and  operated  air  pollution  control 
systems.  The  proposed  emission 
guideline  levels  would  apply  during  all 
periods  of  MWC  operation.  To  c«jmply 
with  the  proposed  guideline  levels,  the 
air  pollution  control  system  would  be 
designed  and  operated  such  that  actual 
emissions  axe  leas  than  the  proposed 
guideline  levels.  Where  continuous 
monitoring  systems  are  available,  such 
as  for  SCh  and  NOx.  the  proposal  would 


require  their  use  to  determine 
comphance  on  a  continuous  basis.  For 
other  pollutants,  an  annual  stack  test 
would  be  required.  The  EPA  requests 
comment  on  whether  continuous 
monitoring  methods  exist  for  any 
additional  pollutants. 

The  EPA  also  seeks  comments  on 
alternate  formats  of  the  guidelines  that 
would  encourage  optimal  control 
system  operation  and  optimal 
performance,  thus  minimizing 
emissions.  For  example,  the  guidelines 
could  provide  incentives,  such  as 
reducfNl  testing  and  reporting,  for 
MWC's  that  operate  well  below  the 
guideline  emission  levels.  One  approach 
would  be  to  structure  the  guideline  such 
that,  for  an  MWC  with  three  units,  if  all 
units  demonstrated  emissions  at  least  30 
percent  less  than  the  limit,  then  only 
one  of  the  units  would  be  tested  each 
year.  The  unit  selected  for  testing  would 
be  rotated  such  that  each  unit  would  be 
tested  once  every  three  years. 

Another  potential  .egulatory  approach 
to  assure  optimal  performance  would  be 
to  supplement  the  current  emission 
guidelines  (which  must  be 
demonstrated  by  annual  slack  tests) 
with  more  stringent  emission  guidelines 
calculated  for  each  pollutant  based  on 
long-term  average  emission  levels. 
Compliance  witii  this  supplemental 
emission  level  would  be  determined  by 
continuous  monitoring,  where 
applicable,  or  by  the  average  of  the 
annual  tests  from  the  current  year  and 
one  or  more  preceding  years.  The 
current  guideline  emission  levels 
account  for  variability  from  one 
emissions  test  to  another,  whereas  the 
composite  average  emission  levi'ls 
would  reflect  the  mean  performance 
level  This  may  be  a  preferable  measure 
of  environmental  performance  for  some 
of  the  pollutants  because  it  is  their  long 
term  or  cumulative  emissions  that  are  of 
most  concern.  Other  formats  of  the 
guidelines  that  encourage  optimal 
performance  would  also  be  possible. 
Comments  and  suggestions  are 
requested.  Based  on  the  information  and 
comments  receive*!,  the  EPA  may 
change  the  form  of  the  rule  to  include 
a  long  term  emissions  average,  and 
alternative  compliance  testing  schedule. 
or  other  alternative  format  to  encourage 
optimal  performance  of  the  air  pollution 
control  system 

Additionally,  the  EPA  requests 
comment  and  suggestions  on  specific 
work  practice  requirements  or 
equipment  requirements  that  would 
assure  optimal  operation  of  the  air 
pollution  contrtil  system  and  minimize 
emissions.  Such  operating  practices  or 
equipment  practices  would  be  most 
benePu  ial  for  minimizing  emissions  of 


those  pollutants  for  which  annual  stack 
testing  is  the  proposed  compliance  test 
methwl.  Comments  are  specifically 
requested  on  work  practices  or 
equipment  requirements  that  would 
minimize  dioxin/furan.  Hg.  Cd.  and  PM 
emissions.  Based  on  the  information 
received,  the  EPA  may  require  specific 
work  practices  or  equipment  to 
supplement  the  emission  limits 
included  in  the  final  guidelines. 

H.  Performance  Test  Methods  and 
Monitoring  Requirements 

The  emission  guidelines  promulgated 
on  February  11.  1991  (56  FR  5514)  for 
MWCs  with  unit  capacities  above  225 
Mg/day  established  performance  testing 
and  monitoring  requirements  for  MWC 
acid  gases  (SOj  and  HQ).  MWC  metals 
(PM  and  opacity),  MWC  organics 
(dioxins/furans).  and  MWC  operating 
practices  (CO.  load,  and  flue  gas 
temperature).  These  same  requirements 
would  be  adopted  under  today's 
proposed  emission  guidelines,  except 
that:  (1)  Procedures  are  being  proposed 
for  determining  dioxiiv'hiran  emissions 
on  a  TEQ  basis;  (2)  testing  schedule 
provisions  have  been  incorporated  for 
annual  compliance  testing  tor  PM 
(opacity  not  included),  HCl.  and 
dioxins/fufans  at  small  MWC  plants; 
and  (3)  annual  opacity  tests  using  EPA 
Reference  Method  9  (in  combination 
with  continuous  monitoring  of  opacity 
levels)  would  be  required  for  both  large 
and  small  MWC  plants.  Furthermore, 
today's  proposal  includes  new  data 
availability  requirements  for  CEMS. 
Today's  proposal  requires  that  valid 
paired  CEMS  hourly  averages  (i.e.,  SOj 
and  O2  (or  CO2).  NOx  and  Oj  (or  CO2). 
and  CO  and  O2  (or  CO:))  be  obtained  for 
75  percent  of  the  hours  per  day  for  90 
percent  of  the  days  per  calendar  quarter 
that  the  MWC  is  operating  and 
combusting  MSW. 

Because  the  proposed  NSPS  allows 
compliance  with  a  dioxin/furan  limit 
either  on  a  TEQ  basis  or  on  a  total  mass 
basis,  procedures  are  being  proposed  for 
determining  dioxin/furan  emissions  on 
a  TEQ  basis.  For  measuring  dioxins/ 
furans  on  a  TEQ  basis,  the  mass  of  each 
dioxin/furan  tetra-  through  octa- 
congener  would  be  measured  by  EPA 
Reference  Method  23.  Each  congener 
mass  would  then  be  adjusted  by  the 
corresponding  TEF's.  which  are  listed  in 
the  proposed  NSPS.  Finally,  the 
adjusted  congener  masses  would  be 
added  together  to  determine  dioxins/ 
furans  in  terms  of  nanograms  per  dry 
standard  cubic  meter  TEQ. 

As  required  by  the  1991  subpart  V^ 
emission  guidelines,  following  the 
initial  performance  test  for  PM,  HCI. 
and  dioxins/furans.  subsequent  annual 


performance  tests  would  be  required  for 
all  MWC's  to  demonstrate  compliance 
with  the  PM,  HCI,  and  dioxin/furan 
emission  limits.  Under  today's  proposed 
emission  guidelines,  if  three 
consecutive  annual  compliance  tests  for 
an  MWC  at  a  small  MWC  plant  indicate 
compliance  with  the  emission  limit  for 
a  pollutant  (i.e..  PM,  HCI,  or  dioxins/ 
furans),  the  MWC  would  be  allowed  to 
wait  3  years  before  retesting  for  the 
pollutant.  If  the  next  test  conducted  in 
the  third  year  shows  compliance  with 
the  emission  limit  for  that  pollutant, 
then  the  facility  could  again  wait  3  years 
to  test  for  the  pollutant.  If 
noncompliance  with  the  emission  limit 
for  the  pollutant  occurs,  corrective 
actions  would  be  required  to  be 
undertaken  and  annual  testing  would  be 
required  to  be  conducted  until  3 
consecutive  years  of  compliance  with 
the  emission  limit  is  established.  At  a 
minimum,  performance  tests  for 
dioxins/furans.  HCI,  and  PM  would  be 
required  to  be  performed  for  each  MWC 
at  a  small  MWC  plant  every  3  years. 
This  provision  is  included  to  minimize 
costs  for  small  MWC  plants,  while  still 
retaining  periodic  testing  to  ensure 
compliance. 

Testing  and  monitoring  requirements 
are  being  proposed  in  today's  emission 
guidelines  for  NOx,  Cd,  Pb^  and  Hg 
emissions.  The  1991  NSPS  for  MWC's 
includes  performance  testing  and 
monitoring  requirements  for  NOx-  These 
testing  and  monitoring  requirements  are 
described  in  the  NSPS  promulgated  on 
February  11,  1991  (56  FR  5488).  These 
same  testing  and  monitoring 
requirements  would  apply  to  MWC's 
only  at  large  plants  under  today's 
proposed  emission  guidelines. 

For  Cd,  Pb.  and  Hg.  annual 
performance  tests  would  be  required  for 
MWC's  subject  to  the  proposed  emission 
guidelines.  The  performance  test  for  all 
three  metals  would  be  conducted  in 
accordance  with  EPA  Reference  Method 
29.  The  EPA  Reference  Method  1  would 
be  used  for  determining  the  number  and 
location  of  sampling  points.  The  EPA 
Reference  Method  3  would  be  used  for 
flue  gas  analysis.  All  performance  tests 
would  consist  of  a  minimum  of  three 
test  runs  conducted  under 
representative  operating  conditions  (i.e., 
at  full  load).  The  average  Cd,  Pb.  and  Hg 
emission  rates  of  the  three  runs  or  more 
would  be  used  to  determine 
compliance. 

Also,  as  discussed  above  for  dioxins/ 
furans,  PM,  and  HCI,  if  small  plants 
demonstrate  compliance  with  the  Cd, 
Pb,  and  Hg  emission  limits  for  3 
consecutive  years,  they  would  be 
allowed  to  begin  testing  for  these  three 
pollutants  every  third  year.  At  a 


minimum,  performance  tests  for  Cd,  Pb, 
and  Hg  would  be  required  to  be 
performed  by  small  MWC  plants  every 
3  years.  Large  plants  must  test  for  each 
of  these  pollutants  annually.  These 
annual  testing  requirements  are 
consistent  with  those  for  other 
pollutants,  and  MWC  plants  can  reduce 
testing  expenses  by  testing  for  multiple 
pollutants  during  the  same  test  period. 
Studies  conducted  by  the  EPA  have 
shown  EPA  Reference  Method  29  to  be 
a  more  reliable  method  for  measuring 
Hg  from  MWC's  than  EPA  Reference 
Method  lOlA.  Recent  refinements  have 
been  made  to  Method  101  A,  but  the 
EPA  has  concluded  that  Method  29  is  a 
superior  method. 

In  a  separate  notice  in  today's  Federal 
Register.  EPA  Reference  Method  29  is 
being  proposed  for  determining 
emissions  of  Hg  and  other  metals  from 
MWC's.  MWI's,  and  power  plants. 
Method  29  consists  of  a  particulate  filter 
followed  in  series  by  two  nitric  acid/ 
hydrogen  peroxide  (HNO3/H2O2) 
impingers  and  two  acidified  potassium 
permangenate  (KMn04/H2S04) 
impingers.  The  method  is  identical  to 
the  EPA's  Office  of  Sohd  Waste 
multimetals  method,  except  that 
Method  29  requires  filtration  and 
analysis  of  the  impinger  solution 
collected  in  the  KMn04/H2S04 
impingers.  These  filtration  and  analysis 
requirements  are  being  added  to  the 
method  for  quality  assurance  purposes 
to  protect  against  the  loss  of  Hg  in  the 
manganese  oxide  (Mn02)  precipitate 
that  can  form  in  this  solution.  This 
additional  step  will  result  in  similar 
sample  preparation  and  analysis 
requirements  for  EPA  Reference 
Methods  29  and  lOlA. 

The  EPA  does  not  believe  that 
addition  of  this  filtration  and  analysis 
step  will  change  the  achievable  Hg 
emission  rates  for  MWC's  and  MWI's. 
Because  of  the  significant  amount  of 
chlorine  in  MWC  and  MWI  flue  gas, 
most  of  the  Hg  in  these  flue  gases  occurs 
as  water-soluble  ionic  Hg.  As  a  result, 
use  of  Method  29  collects  most  of  the  Hg 
in  these  flue  gases  on  the  filter  and  in 
the  HNO3/H2O2  impingers,  with  the 
remainder  collected  in  the  KMnOJ 
H2SO4  impingers.  Flue  gases  emitted 
from  processes  having  lower  chlorine 
levels  and/or  higher  sulfur  levels  (e.g., 
coal-fired  power  plants)  have  a  higher 
fraction  of  their  Hg  emissions  present  as 
water-insoluble  elemental  Hg  that  is 
collected  in  the  KMn04/H2S04 
impingers. 

In  testing  conducted  by  the  EPA  at  an 
MWC  during  which  Method  lOlA 
KMn04/H2S04  impinger  solutions  were 
filtered  and  the  filters  analyzed  (with 
Method  101  A,  all  of  the  Hg  in  the  flue 


gas  is  collected  by  the  KMn04/H2S04 
impingers),  results  showed  that  less 
than  3  percent  of  the  total  Hg  collected 
by  the  sampling  train  was  associated 
with  precipitated  Mn02. 

Based  on  review  of  analytical 
procedures  used  with  muUimetal  train 
samples  collected  during  several  other 
EPA-sponsored  test  programs,  the  EPA 
believes  the  potential  loss  of  Hg  in 
precipitated  MnQz  during  these  tests 
was  less  than  3  percent  (during  these 
tests,  the  KMn04/H;S04  impingers  were 
shaken  prior  to  removal  of  a 
representative  anal>tical  sample  and, 
thus,  a  portion  of  any  precipitated  MnOj 
was  likely  to  have  been  included  in  the 
analytical  sample). 

Because  the  analytical  filter  only 
makes  a  negligible  difference  in  the  Hg 
test  results  for  MWC's  and  because  it  is 
desirable  to  use  a  uniform  Hg  test 
method  for  all  source  categories,  the 
EPA  is  proposing  that  the  full  Method 
29  test  procedures  (including  the 
analytical  filter  analysis)  be  used  for 
measuring  Hg  emissions  from  MWC's. 

Overall,  the  proposed  guidelines 
would  require  that  CEMS  be  ysed  as  the 
compliance  test  method  for  those 
pollutants  for  which  CEMS  are  available 
(i.e..  SO2,  NOx,  CO,  CO2  (or  O2),  opacity, 
MWC  load  level,  and  air  pollution 
control  device  temperature).  For  those 
pollutants  for  which  CEMS  are  not 
available  (i.e..  HCI,  Hg,  Cd,  Pb.  PM,  and 
dioxins/furans),  the  proposed  guidelines 
would  require  that  stack  test  methods  be 
used  on  an  annual  basis  to  determine 
compliance.  Progress  continues  to  be 
made  on  the  development  of  new  anc 
improved  CEMS.  The  EPA  requests 
comment  on  the  availability  of  CEMS  to 
replace  stack  testing  for  any  of  the 
pollutants  listed  above.  The  EPA 
specifically  requests  comment  on  the 
availability,  precision,  accuracy,  and 
cost  of  CEMS  for  HCI  and  Hg.  Based  on 
the  information  received,  the  EPA  will 
reconsider  CEMS  requirements  and  may 
increase  the  number  of  pollutants 
monitored  by  CEMS. 

/.  Reporting,  Recordkeeping,  and 
Compliance  Schedule  Requirements 

The  proposed  emission  guidelines 
would  require  owners  and  operators  of 
all  designated  facilities  to  submit 
notifications  of  the  anticipated  date  of 
startup  and  initial  performance  test  and 
performance  evaluation  of  the  CEMS 
(where  applicable). 

The  February  11,  1991  emission 
guidelines  for  MWC's  established 
reporting  and  recordkeeping 
requirements  for  MAVC  acid  gases,  MWC 
organics  (dioxins/furans).  MWC  metals 
(PM  and  opacity),  and  MWC  operating 
practices.  These  reporting  and 
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RegMlcr  notii:8  promul^linK  lh« 
February  11.  1991  emission  guidelines 
(56  FR  5514).  Th«M  same  reporting  and 
recordkMping  rw)uirpmenls  would  be 
adopted  under  today's  proposed 
guidelines  with  the  following 
exceptions:  (1)  Dioxin/furan  emissions 
would  be  recorded  and  reported  either 
in  terms  of  dioxin/furan  TBQ  or  as  total 
mass  of  dioxins/furans;  (2)  if  MWC's  at 
small  plants  have  met  the  criteria 
allowing  them  to  coiiducl  compliam» 
tests  for  PM.  HCl.  or  dioxins/furans 
every  third  year  (see  se<:tion  IV. M  of  this 
preamble),  they  %«Mild  submit  a 
simplified  annual  report  for  years  where 
testing  for  thoKe  pollutants  was  not 
required,  and  (:?)  both  small  and  large 
MVVC  planrs  would  be  required  to  report 
the  results  of  annual  FTA  Reference 
Method  9  opacity  tests. 

Recordkeeping  and  reporting 
requirements  are  being  proposed  in 
today's  emission  guidelines  for  NOx. 
Cd.  Pb.  and  Hg  emis.sions.  The  reporting 
and  recordkeeping  requirements  for 
hXX  are  described  in  the  NSPS 
promulgated  on  February  11.  1991  (.S6 
FR  548a)  Under  today's  proposed 
emission  guidelines,  these  reporting  and 
recordkeeping  requirements  would 
apply  only  to  MWC's  at  large  plants. 

After  an  initial  performance  test  has 
been  completed,  the  propostnl  emission 
guidelines  would  additionally  n-qviir? 
the  submission  of  annual  compliance 
reports  for  Cd.  Pb.  and  Hg.  However,  if 
MWC's  at  small  plants  have  met  the 
criteria  allowing  them  toconduti 
compliance  tests  for  Cd.  Pb.  or  Hg  ever>' 
third  year  (see  section  IV. H  of  this 
preamble),  they  would  submit  a 
simplified  annual  report  for  years  where 
testing  for  those  pollutants  was  not 
requirvil. 

'The  proposed  emis.sion  guidelines 
would  require  that  tu^rtatn  types  of 
records  be  maintained.  If  an  activated 
carbon  inie<:tian  system  is  used  for  Hg 
control.  MWC  plants  would  be  required 
to  keep  re«:ords  of  the  quantity  of 
activated  carbon  used  for  each  H-hour 
period  of  MWC  openition  Those  records 
would  providH  do«.umeutation  that 
these  systems  cxtnlinue  to  he  operated 
properly  between  compliance  tests. 
initial  and  annual  compliance  reports 
for  fly  a,sh/bottom  ash  fugitive  emissions 
testing  would  bo  required  for  MWC's  al 
both  small  and  large  MWC  plants. 

The  proposed  guidelines  would  also 
require  that  records  be  kept  regarding 
the  training  and  certification  status  of 
individuals  involved  in  the  operation  of 
the  MWC.  The  proposed  guidelines 
would  specify  that  all  training  and 
certification  rBquiremenls  be  met  within 


1  year  after  the  date  of  promulgation  of 
the  guidelir>es. 

The  proposed  emission  guidelines 
include  revised  compliance  scheduling 
requirements.  The  proposed  guidelines 
require  State  plans  to  require  both  small 
and  large  MWC  plants  to  nf>eet  one  of 
the  following  two  compliance 
schedules:  (1)  Full  compliance  with  the 
State  pbn  by  no  later  than  1  year  af^er 
the  approval  of  the  Slate  plan;  or  (2)  full 
compliant*  with  the  State  plan  by  no 
later  than  3  years  following  issuance  of 
a  revised  construction  or  operation 
permit,  if  a  permit  modification  is 
required,  or  within  3  years  following 
approval  of  the  State  plan,  if  a  permit 
modification  is  not  required,  provided 
the  State  plan  includes  measurable  and 
enforceable  incremental  steps  of 
progress  toward  compliance  with  the 
State  plan.  Suggested  items  for 
specification  in  the  State  plan  would  be 
as  follows: 

(1)  Date  for  obtaining  the  services  of 
an  archittH:tural  and  engineering  firm; 

(2)  Date  for  obtaining  design  drawings 
of  the  pollution  control  device(s); 

(3)  Date  of  for  submittal  of  permit 
modifications,  if  necessary; 

(4)  Date  for  ordering  the  pollution 
control  device(s); 

(5)  Dote  for  delivery  of  the  major 
components  of  the  air  pollution  control 
device(s); 

(5)  Date  of  initial  site  preparation  for 
installing  the  pollution  control 
device{s); 

(7)  Date  for  commencing  installation 
of  the  pollution  control  devicefs); 

(8)  Date  of  initial  startup  of  the  air 
pollution  control  devicefs);  and 

(9)  Date  for  the  initial  compliance 
test(s)  of  the  air  pollution  control 
device(s). 

The  date  associated  with  each  of  these 
incremental  steps  in  a  compliance 
schedule  would  be  established  on  a  site- 
specific  basis,  by  the  State  air  pollution 
control  agency.  Furthermore,  submittal 
of  the  State  plan  would  bo  required  to 
include  performance  test  results  for 
dioxin/furan  emissions  for  those  MWC 
units  with  a  compliance  schedule  longer 
than  1  year  from  the  date  of  approval  of 
the  State  plan.  These  tests  results  would 
be  required  to  have  been  measured  no 
earlier  than  1990  and  would  be 
considered  by  a  State  in  developing  a 
facility's  compliance  schedule. 

In  the  event  no  plan  for  implementing 
the  emission  guidelines  is  adopted,  all 
MWC  units  covered  by  the  guidelines 
would  be  required  to  be  in  compliance 
with  the  guidelines  no  later  than  the 
date  5  years  after  the  date  of 
promulgation  of  these  guidelines. 

Because  of  recent  concern  about 
dioxin/furan  and  Hg  emissions,  the 


proposed  emission  guidelines  require 
Stale  plans  to  include  an  accelerated 
compliance  schedule  for  compliance 
Hrjfh  the  emission  limits  for  these  two 
pollutants  for  one  subset  of  MWC's. 
Under  the  accelerated  schedule,  existing 
MWC  units  for  which  construction, 
modification,  or  reconstruction 
commenced  af^er  June  26.  1987  and  that 
are  located  at  large  MWC  plants  would 
be  required  to  be  in  complianc-e  with  the 
proposed  dioxin/furan  and  Hg  emission 
guidelines  within  1  year  following 
issuance  of  a  revised  constructiou  or 
operation  permit,  if  a  permit 
modification  is  required,  or  within  1 
year  following  approval  of  the  State 
plan,  if  a  permit  modification  is  not 
required.  On  )une  26,  1987.  the  EPA 
issued  ojjerafional  guidance  to  State  and 
local  agencies  for  best  available  control 
technology  (BACT)  determinations  for 
permitting  of  both  new  and  modified 
MWC's.  pursuant  to  the  new  source 
review  (NSR)  provisions  of  the  Act.  This 
operational  guidance  has  resulted  in  all 
new  MWC's  at  large  MWC  plantse 
permitted  since  June  26. 1987  being 
constructed  with  an  SD/ESP  or  SD/FF 
control  system.  As  discussed  in  section 
IV.F.l  of  this  preamble,  control  of 
dioxins/furans  and  Hg  is  based  on  the 
combination  of  an  acid  gas/PM  control 
system  and  a  carbon  injection  system. 
Since  all  MWC  units  at  large  MWC 
plants  permitted  since  June  26,  1987 
have  been  subject  to  NSR  and  are, 
therefore,  already  equipped  with  the 
appropriate  acid  gas/PM  control  devices 
for  dioxin/furan  and  Hg  control  (i.e., 
SD/ESP  or  SD/FF).  the  EPA  concluded 
that  it  would  be  reasonable  to  require 
that  carbon  injection  be  retrofitted  to 
these  MWC  units  according  to  an 
accelerated  schedule  in  order  to  achieve 
additional  dioxin/furan  and  Hg 
emission  reductions  as  soon  as  possible. 

Additionally,  compliance  witn  all 
operator  training  and  certification 
guidelines  would  be  required  by  1  year 
after  the  dale  of  promulgation  of  the 
emission  guidelines. 

All  reports  submitted  under  this 
rulemaking  would  also  be  required  to  be 
maintained  as  part  of  these  records.  All 
the  information  contained  in  these 
records  would  be  made  available  to 
enforcement  personnel  upon  request. 
All  required  records  would  be  required 
to  be  maintained  for  5  years  following 
the  date  of  such  records. 

The  reporting  and  recordkeeping 
requirements  in  the  proposed  emission 
guidelines  an  necessary  to  inform 
enforcement  personnel  of  the 
compliance  status  of  existing  MWCs.  In 
addition,  the  records  would  provide  the 
data  and  information  necessary  to 
ensure  continued  compliance  of  these 


MWC's  with  the  emission  guidelines.  At 
the  same  time,  these  requirements  have 
been  structured  so  as  not  to  impose  an 
unreasonable  burden  on  MWC  owners 
or  op»:rators. 

V.  Rationale  for  the  Proposed 
Guidelines  for  Fugitive  Fly  Ash/Boltom 
Ash  Emissions 

The  following  discussion  addresses 
the  basis  for  EPA's  decision  to  regulate 
fugitive  fly  ash/bottom  ash  emissions 
from  MWC  facilities.  The  available 
technologies  for  controlling  these 
fugitive  emissions  and  the  EPA's 
selection  of  MACT  for  these  emissions 
are  presr-nted. 

A.  Background 

Fugitive  emissions  from  MWCs  are 
emissions  of  dust  from  fly  ash  and 
bottom  ash  handling  that  arc  not 
confined  (i.e..  emissions  that  arc  not 
contained  within  a  fully  enclr>sed  ash 
I  anciling  system).  The  fly  ash/b«jtfom 
ash  dust  consists  of  PM  and  various 
associated  pollutants  adsorbed  to  the 
P.M  such  as  Cd.  Pb.  Hg,  and  organic 
compounds  (e.g.,  dioxins/furans).  A 
study  of  MWC  ash  handling  and  storage 
facilities  has  shown  that  such  facilities, 
when  improperly  controlled,  can  be 
sources  of  these  pollutants  through 
fiigitive  fly  ash/bottom  ash  emissions. 
Therefore,  visible  emission  guidelines 
for  fugitive  fly  ash/bottom  ash  emissions 
are  being  proposed  to  ensure  that 
control  equipment  and  operating 
practices  are  implemented  to  eliminate 
such  emis,sions.  Currently,  more  than  12 
percent  of  existing  MWC's  use  ojntrol 
systems  to  eliminate  fugitive  fly  ash/ 
bottom  ash  emissions. 

B.  Fugitive  Emission  Control  Techniques 

Sources  of  MWC  fugitive  bottom  ash/ 
fiy  ash  emissions  include  the  ash 
storage  facJiities  (including  ash  stor.ij;e 
bins  or  piles),  fiy  ash  and  bottom  ash 
conveyors  and  conveyor  transfer  points, 
and  truck  or  container  loading  facilities. 

Fugitive  fly  ash-ljottom  ash  emis.sions 
from  conveyors  can  be  cxmtrollod  by 
totally  enclosing  the  conveyors  when 
they  are  not  already  inside  an  enclos«Hl 
structure.  Emissions  from  conveyor 
transfer  points  can  be  controlled  by 
totally  enclosing  the  transfer  point  and 
ventilating  it  to  a  control  device  if  the 
transfer  point  is  not  inside  an  enclosed 
.sinicture.  Alternatively,  maintaining 
adequate  moi.sfure  in  the  fly  ash  and 
Inittom  ash  can  be  used  to  contnil 
fugitive  emissions  from  conveyors  or 
transfer  points. 

Fugitive  fly  ash/bottom  ash  emissions 
from  the  ash  storage  facilities  at  an 
MVVC  plant  can  be  controlled  by  totally 
enclosing  the  ash  storage  area.s  and  by 


ensuring  that  the  fly  ash  and  bottom  ash 
have  an  adequate  moisture  content  to 
prevent  dust.  Chemical  stabilizers  and 
binders  may  also  be  used  in  addition  to 
or  in  place  of  moisture  to  prevent  dust 
emissions  from  MWC  ash  for  nearly  all 
the  activities  described  in  this  section. 

Fugitive  fiy  ash/bottom  ash  emissions 
from  truck  or  container  loading  facilities 
at  the  MWC  can  be  controlled  primarily 
by  the  moisture  content  of  the  ash.  Fly 
ash  or  bottom  ash  can  be  passed  through 
a  water-filled  quench  tank  to  wet  the 
ash.  Fugitive  fly  ash/bottom  ash 
emissions  from  the  ash  loading  facility 
at  the  MWC  may  also  be  controlled  by 
enclosing  the  ash  loading  fcrility,  fitting 
the  truck  bays  with  doors  th.^t  can  be 
closed,  and  discharging  the  vent  air  to 
a  control  device.  Emissions  can  also  be 
controlled  by  re«lucing  ash  spills  during 
loading  and  by  recovering  any  spilled 
ash  through  sweeping,  vacuuming,  or 
washing  before  the  spilled  ash  can  dry 
or  be  tracked  out  of  the  loading  facility. 

Fugitive  fly  ash/bottom  ash  emissions 
from  moving  trucks  used  for  hauling  ash 
from  the  MWC  can  be  controlled  by 
ensuring  that  the  ash  is  moist  ar>d  that 
the  truck  or  container  is  properly  sealed 
and  covered  during  transit.  "Trucks  can 
be  covered  with  farjjs.  and  (nick  fires 
can  be  washed  prior  to  leaving  the  ash 
handling  facility  to  prevent  ash  from 
being  tracked  onto  roadways  where  it 
can  later  become  airlxirne  as  fugitive 
dust  emissions. 

Data  collected  at  several  MWC's 
indicate  that  when  the  control  n>eth(xis 
described  above  are  applied  in  a 
consistent  and  conscientious  manner, 
fugitive  fly  ash/bottom  ash  emissions 
can  be  controlled  so  that  no  visible 
emissions  are  observed  from  the  ash 
storage  facilities  or  from  ash  transfer 
points  such  as  conveyors,  trucks  or 
container  loading  facilities,  and  trurJis 
hauling  MWC  ash. 

C.  Proposed  Fugitive  Emissions 
Guidelines 

An  emission  guideline  level  of  no 
visible  emissions  of  fugitive  fly  ash/ 
bottom  ash  emissions  fro.m  ash  storage 
facilities  and  transfer  points  is 
consistent  with  the  determination  that 
the  controls  describ«?d  above  represent 
MACT. 

Therefore,  the  following  MACT 
guidelines  are  being  proposed.  Fugitive 
fly  asb /bottom  ash  emissions  from  any 
MWC  ash  storage  facility  or  any  a.sh 
transfer  point  at  an  MWC  plant  with 
aggregate  capacity  to  combust  greater 
than  35  Mg/day  of  MSW  would  be 
required  to  be  controlled  so  that  no 
visible  emissions  are  detected. 

The  fly  ash/bottom  ash  visible 
emissions  guidelinf»s  wnul*!  N? 


determined  using  EPA  Reference 
Method  22  (3-iiour  continuous  visual 
observation).  Compliance  with  the 
visible  emissions  guidelines  would  be 
determined  by  an  annual  performance 
test.  Reports  of  initial  and  annual 
performance  tests  would  be  required. 

Any  technology  may  be  used  to  mei>t 
these  standards.  'The  fly  ash/bottom  ash 
fugitive  emissions  guidelines  would 
apply  to  ash  handling  facilities  vrithin 
the  property  boundary  of  the  MWC 
including  trucks  moving  away  from  the 
MWC.  but  would  not  apply  to  offsite 
transport  of  ash. 

VI.  Proposed  Goidetines  for  Air  Curtain 
Incinerators 

Air  curtain  i;icinerators  operate  by 
forcefully  projecting  a  curtain  of  air 
across  the  top  of  an  open  chamber  or 
pit.  The  air  curtain  reduces  emissions 
during  operation  by  promoting  belter 
combustion.  Incinerators  of  this  type  ar»> 
built  either  above  or  below  ground  and 
typically  have  refractory  walls  and  a 
floor.  Section  129  of  the  Act  exempts  aii 
curtain  incinerators  firing  MSW  from 
the  definition  of  "municipal  wa.sle 
combustion  unit"  provided  that  the  air 
curtain  incinerator  bums  only  tree 
trimmings,  yard  wastes,  and  clean 
untreated  lumber  end  that  it  complies 
with  an  opacity  limit  that  would  be 
established  by  the  EPA.  As  clarified 
under  the  proposed  guidelines, 
"untreated  lumber"  means  that  the 
lumber  has  not  been  painted,  pigment 
stained,  or  "pressure  treated." 

Today's  proposed  guidelines  include 
guideline  opacity  levels  specifically  for 
air  curtain  incinerators  that  would 
combust  greater  than  35  Mg/day  of  only 
yard  wastes,  tree  trimmings,  or  cle^n 
luilreated  lumber.  The  proposed  opacity 
levels  are  10-percent  opacity  (6-minute 
average),  except  that  a  level  of  up  to  35 
perr-ent  (6-mir.ute  average)  would  be 
allowed  during  the  first  30  minules  of 
operation  of  the  unit.  The  propos<»«1 
opacity  levels  are  based  on  levels 
achieved  by  well-designed  and  opfrth-tl 
air  curtain  incinerators.  Compliance 
with  the  air  curtain  incinerator  opa«:ity 
guidelines  would  be  demonstrated  by 
conducting  an  annual  oompliance  lest 
in  accordance  with  EPA  Reference 
Method  9. 

Air  curtain  incinerators  with  unit 
capacities  above  35  Mg/day  thait  bum 
MSW  other  than  yard  wastes,  tree 
trimmings,  or  clean  untreated  lumber 
are  covered  by  the  emission  giudeiines 
for  MWCs.  Air  curtain  incinerators  with 
unit  capacities  above  35  Mg/day  th:)t 
bum  only  yard  wastes,  tree  trimming*;. 
or  clean  untreated  lumber  would  be 
subject  to  the  proposed  opacity 
guideline  and  its  associated  testing, 
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reporting,  and  recordkeeping 
requirements,  but  would  not  be  subject 
to  any  other  parts  of  the  proposed 
emission  guidelines. 

VII.  Comparison  of  the  Proposal  and 
European  Emission  Limits 

Europe  is  more  densely  populated 
than  the  United  States  and  the 
combustion  of  MSW  bwcaine 
increasingly  common  after  World  War 
II.  Because  European  countries  have 
more  experience  combusting  MSW,  it  is 
interesting  to  compare  the  emission 
control  requirtsmHnts  for  MWC"s  located 
in  the  Membt^r  States  of  the  European 
Union  (EU)  to  those  for  MWCs  in  the 
United  Slates.  In  addition  to  comparing 
emission  requirements,  the  EPA  also 
compared  the  prevalence  of  waste 
combustion  in  the  United  States  and  the 

EU. 

In  general.  MSW  combustion  is  more 
common  in  the  EU  than  in  the  United 
States.  There  are  12  members  of  the  EU: 
Belgium.  Denmark.  France,  Germany. 
Great  Britain.  Greece,  Ireland.  Italy. 
Luxembourg.  The  Netherlands.  Spain, 
and  Portugal.  The  percentage  of  waste 
combusted  in  many  of  the  EU  countries 
is  over  30  percent,  with  Denmark. 
Luxembourg,  and  The  Netherlands, 
combusting  60.  60.  and  40  percent  of 


their  waste,  respectively.  As  a  national 
average  for  the  United  States,  16  percent 
of  the  waste  generated  is  combusted.  In 
the  Eastern  United  States,  where  the 
majority  of  MWC's  are  located,  the  rate 
of  waste  combustion  is  higher,  averaging 
25  to  30  percent.  In  the  New  England 
region,  the  rate  of  waste  combustion 
approaches  60  percent.  Therefore, 
although  the  United  States  as  a  whole 
has  a  much  lower  rate  of  waste 
combustion  than  does  the  EU,  certain 
regions  of  the  United  States  have 
combustion  rates  similar  to  those  of  the 
EU. 

Factors  such  as  population  density, 
percentage  o'  urbanization,  land 
availability,  and  topography/geology 
influence  the  method  of  waste  disposal 
for  a  country  or  a  region.  In  the  EU,  the 
majority  of  the  countries  have 
population  densities  that  range  from  200 
to  600  people  per  square  mile  and  urban 
population  f)ercentages  of  60  to  90 
percent.  The  United  States,  in 
comparison,  has  a  much  lower  average 
population  density  of  approximately  70 
people  per  square  mile,  and  the 
percentage  of  the  population  living  in 
urban  areas  is  approximately  75  percent. 
In  the  Eastern  United  States,  the 
population  density  and  percentage  of 


urban  population  are  higher  than 
national  levels,  at  around  200  people 
per  square  mile  with  over  80  percent  of 
the  population  living  in  urban  areas, 
which  is  comparable  to  most  of  Europe. 
As  noted  above,  other  factors  contribute 
to  the  use  of  MWC  technology.  For 
example,  in  Florida,  the  geology  is  such 
that  in  some  cases  landfilling  waste  is 
not  a  desirable  option.  Similarly,  the 
mountainous  regions  in  parts  of  Europe 
restrict  the  use  of  landfilling,  and  the 
increased  usage  of  MWC's  is  common. 

Regarding  regulatory  development  in 
the  EU.  the  EU  sets  uniform 
environmental  guidelines,  and 
individual  EU  countries  may  adopt 
those  guidelines  or  more  stringent 
requirements.  This  is  similar  to  the  role 
the  EPA  plays  with  the  individual 
States.  Table  6  presents:  (1)  The 
proposed  EPA  emission  guideHnes  for 
existing  MWC  plants  with  capacities 
above  35  and  225  Mg/day;  and  (2)  the 
EU  limits  that  apply  to  new  and  existing 
plants.  Existing  MWC  plants  in  the  EU 
with  capacities  greater  than  144  Mg/day 
must  meet  these  requirements  by 
December  1,  1996.  All  other  existing 
plants  with  capacities  between  24  and 
144  Mg/day  must  meet  these 
requirements  by  December  1.  2000. 


TABLE  6.— Comparison  of  the  EPA's  Proposed  Guidelines  and  the  EU  Requirements  for  Existing  MWC's 


Pollutant 


PM 

Cd  

Pb V 

Hg  

HgandCd  

Pt>*Cr*Cu*Mn* 

HCI  

SO,  

NO" 

CO 

Dioxins/furans  .. 


Unrts*  {&  7%  Oi) 


m^dscm  

m^^dscm  

mg/dscm  .„ 

mg/dscm  

mg/dscm  

mg/dscm  

Ppmv 

PPnw 

ppmv 

ppnw 

ng/dscm  TEQ 
total  mass  


Proposed  EPA  emission 

guidelines " 

EU  Guide- 

Smalt  plants  " 

Large  plants' 

69 

27 

39 

0.10 

0.040 

(') 

1.6 

0.50 

(') 

0.080' 

0.080' 

(') 

0.181 

0.12» 

026" 

6.5  x 

250"  ' 

35G5k.  m 

43G5n 

80'  " 

35"  p 

147X 

500 

180 

(^) 

100- 

100- 

112' 

1.0 

0.50 

{") 

60 

30 

W 

•  All  limits  are  presented  on  a  dry  basis,  at  standard  cofxMKXis  (20  •€.  101  kilopascals)  corrected  to  7  percent  O:  dry  basis. 

"Applies  to  plants  that  commenced  constmction.  modification,  or  reconstruction  on  or  before  September  20.  1994  and  have  capacities  greater 
tfian  35  Mg/day  and  less  than  of  equal  to  225  Mg'day.  ^        ^  ,. 

'  Applies  to  plants  that  commenced  construction,  modification,  or  reconstruction  on  or  before  September  20,  1994  and  have  capacities  greater 
than  225  Mg/c^y. 

>>Appltes  to  all  existing  plants  with  capacities  greater  tt^an  24  Mg/day. 

•  No  individual  lirmt  specified.  See  combined  limit 

'Of  85-percent  reduction.  ^   ^    ...  ^     j,     . 

•  The  proposed  emission  guidelines  do  not  include  a  combined  limit  for  Hg  and  Cd.  however,  based  on  the  individual  limits,  a  combioed  limit  is 
shown  lof  compaiison 

"  Based  on  penodc  determination 

'  Cr,  Cu,  and  Mn  are  abbreviations  fw  chromium,  copper,  and  manganese,  respectively. 

I  No  cornbined  limit  specified.  See  irxlividual  Pb  limit 

"  Measured  by  an  annual  stack  test 

'  Of  50-pefcent  reduction,  whichever  is  less  stringent 

"Or  95-percer>t  reduction,  whtchever  is  less  stringent 

"  Based  on  a  7-day  rolling  average,  measured  conhnuously. 

"Based  on  a  24-lxxjr  average,  measured  continuously. 

"•Or  75-percent  reduction,  whichever  is  less  stringent. 

H  No  kmit  specified. 

'For  mass  tiurn/waterwall  combustors  Based  on  a  4-hour  average,  measured  continuously. 

•Based  on  an  hourly  average,  measured  continuously. 


As  shown  in  table  6,  the  EU 
guidelines  cover  many  of  the  same 
pollutants  as  the  EPA  emission 
guidelines  proposed  in  today's  notice. 
"There  are  differences  between  the  EPA 
and  the  EU  guidelines  with  regard  to 
regulatory  flexibility  for  demonstrating 
compliance,  as  well  as  the  test  methods 
used  to  measure  emissions.  Factors  like 
these  should  be  considered  when 
comparing  emission  requirements.  The 
EPA  and  EU  both  have  set  standards  for 
PM,  HCI,  SOj.  and  CO.  For  these 
pollutants,  the  allowable  emission 
levels  proposed  by  the  EPA  for  large 
MWC  plants  are  more  restrictive  than 
the  EU  guidelines.  For  small  MWC 
plants,  the  proposed  EPA  emission 
guidelines  are  more  restrictive  for  CO. 
No  EU  limits  exist  for  NO»  or  diuxins/ 
furans,  and  the  EU  metals  emission 
limits  are  for  combined  metals  (e.g., 
Hg+Cdj.  As  shown  in.table  6,  the 
proposed  EPA  guidelines  for  both  large 
and  small  plants  for  Hg  and  Cd,  if 
combined,  are  lower  than  the  EU  Hg+Cd 
limit. 

.Some  of  the  EU  countries  have 
adopted  limits  that  are  more  stringent 
than  the  general  EU  guidelines.  For 
example.  The  Netherlands  has  recently 
adopted  standards  for  new  and  existing 
MWC's  that  are  considered  to  be  some 
of  the  most  stringent  in  the  world.  For 
example,  the  Dutch  Hg  limit  of  0.065 
mg/dscm  for  existing  MWC's  {corrected 
to  7  percent  Oj)  is  lower  than  both  the 
EU  limit  and  the  EPA's  proposed  Hg 
guidehnes  of  0.080  mg/dscm.  The  Dutch 
dioxin/furan  limit  for  existing  MWCs 
ranges  from  0.13  to  0.52  ng/d.scm  TEQ 
(the  limit  varies  depending  on  site- 
specific  economics  of  the  MWC).  These 
limits  are  more  restrictive  than  the 
EPA's  proposed  guidelines  (0.5  ng/dscm 
TEQ  or  30  ng/dscm  total  dioxins/furans 
for  large  MWC  plants  and  1.0  ng/dscm 
TEQ  or  60  ng/dscm  total  dioxins/furans 
for  small  MWC  plants).  As  noted,  the 
EU  has  no  dioxin/furan  guideline. 

It  is  difficult  to  compare  the  Dutch 
standards  directly  to  the  EPA  emission 
guidelines  or  to  the  performance  of  U.S. 
MWC's  because  the  test  methods  used 
in  The  Netherlands  to  measiu^ 
emissions  are  different  from  those  used 
in  the  United  States.  Also,  many  Dutch 
MWCs  are  currently  completing 
retrofits  in  order  to  meet  the  Ehitch 
standards  by  January  1995.  The  actual 
performance  level  of  the  MWC  units 
will  be  unknown  imtii  that  time. 

As  with  some  of  the  EU  coimtries, 
some  of  the  individual  States  are 
establishing  more  stringent  emissions 
standards  than  those  in  today's 
proposed  guidelines.  Brief  descriptions 
of  the  regulations  under  consideration 


in  Florida,  Minnesota,  and  New  Jersey 
are  presented  below. 

Tne  State  of  Florida  has  promulgated 
a  regulation  that  would  set  an  Hg 
emission  limit  of  0.070  mg/dscm 
(corrected  to  7  percent  OJ,  or  an  80- 
percenf  Hg  reduction,  for  facilities  that 
install  Hg  control  equipment  (e.g., 
activated  carbon  injection)  and  that  are 
equipped  with  acid  gas  control 
equipment.  This  limit  must  be  met  by 
July  1, 1995,  and  compliance  must  be 
demonstrated  annually  using  EPA 
Reference  Method  lOlA.  For  facilities 
equipped  with  acid  gas  control 
equipment  that  choose  to  control  Hg 
exclusively  through  the  use  of  an  Hg 
waste  separation  program,  Hg  emissions 
would  be  limited  to  0.14  mg/dscm  after 
July  1, 1995  and  to  0.070  mg/dscm  after 
July  1, 1997.  Compliance  must  be 
demonstrated  semiannually  using  EPA 
Reference  Method  lOlA.  F^r  ilities  not 
currently  equipped  with  acid  gas 
controls  will  be  required  to  meet  the 
proposed  Hg  emission  hmits  when  the 
facility  is  required  to  demonstrate 
compliance  with  the  acid  gas  limits 
included  in  the  EPA's  proposal. 
Florida's  rulemaking  procedures  to 
develop  SO2  and  HCI  emission  limits 
will  be  initiated  by  December  1, 1994 
unless  the  Federal  emission  guidelines 
(today's  action)  have  been  proposed  by 
that  date. 

The  State  of  Minnesota  has  also 
promulgated  Hg  requirements  for 
MWC's.  For  mass  burn  MWCs  with  acid 
gas  control,  the  quarterly  Hg  emission 
limit  (one  three-test  run  average)  is  0.10 
mg/dscm  (corrected  to  7  percent  O2). 
However,  the  annual  average  Hg 
emissions  limit  (average  of  the  four  most 
recent  quarterly  tests)  is  0.060  mg/dscm. 
Measurements  must  be  made  using  EPA 
Reference  Method  29.  The  Minnesota 
requirement  also  allows  MWC's  to 
demonstrate  compliance  with  the 
quarterly  and  annual  limits  by  achieving 
an  alternative  85-percent  reduction  in 
Hg  emissions. 

Similar  to  the  Florida  regulations,  the 
Minnesota  r^^ulation  provides  less 
stringent  standards  for  MWC's  without 
acid  gas  control  until  the  time  that  acid 
gas  control  is  required. 

The  State  of  New  Jersey  will  be 
proposing  an  Hg  standard  for  MWC's  of 
0.028  mg/dscm  (corrected  to  7  percent 
O2),  which  would  be  effective  as  of 
January  1,  2000,  and  an  interim 
standard  of  0.065  mg/dscm  or  an  80- 
percent  reduction,  which  would  be 
effective  as  of  December  31, 1995.  The 
0.028  mg/dscm  limit  is  based  on 
reducing  the  uncontrolled  Hg  emission 
level  (assumed  to  be  0.70  mg/dscm)  by 
80  percent  through  reduction  of  Hg  in 
the  waste  burned,  and  another  80- 


percent  reduction  from  Hg  in  the  flue 
gas.  These  limits  are  annual  averages 
based  on  quarterly  3-run  testing  (i.e.,  a 
total  of  12  runs),  using  EPA  Reference 
Method  29. 

VIII.  Miscellaneous 

This  s«K:tion  addresses  the  four 
following  issues:  (1)  The  selection  of  a    • 
"no  control"  limit  for  NOx  for  MWCs 
at  small  MWC  plants,  (2)  the  July  14. 
1992  remand  of  the  issue  of  lead-acid 
vehicle  battery  combustion,  (3)  request 
for  comments  about  requiring  a 
materials  separation  plan  for  existing 
MWC  plants,  and  (4)  general  request  fur 
comment  on  the  proposal. 

Regarding  the  first  issue,  section  129 
of  the  Act  specifies  that  standards  and 
guidelines  for  MWCs  must  include 
emission  limits  for  PM,  opacity,  SO2. 
HCI,  NOx.  CO,  Pb,  Cd,  Hg,  and  dioxins/ 
furans.  This  means  that  emission  limits 
for  these  pollutants  must  be  specified 
even  if  the  M-^CT  selected  for  a 
subcategory  of  facilities  does  not  control 
that  particular  pollutant.  In  particular, 
MACT  requirements  for  small  MWC 
plants  are  based  on  usage  of  GCP,  DSI/ 
ESP,  and  activated  carbon  injection,  but 
NOx  control  is  not  required.  Also, 
MACT  requirements  for  mass  bum/ 
refractory  MWC's  at  large  MWC  plants 
are  based  on  usage  of  GCP,  SD/ESP.  and 
activated  carbon  injection,  but  NOx 
control  is  not  required  under  today  s 
proposal  (see  section  IV.F.l.c  for 
additional  discussion).  Therefore,  a  "no 
control"  NOx  limit  is  proposed  for 
f/[WCs  at  small  MWC  plants  and  for 
mass  bum/refractory  MWCs  at  large 
MWC  plants.  The  proposed  "no 
control"  limit  for  NOx  for  these  MWC's 
is  500  ppmv.  The  proposed  guidelines 
do  not  include  any  testing,  reporting,  or 
recordkeeping  associated  with  the  "no 
control"  emission  limit.  The  500  ppmv 
limit  represents  an  emission  level 
higher  than  any  of  the  test  data  and 
allows  an  adequate  margin  to 
accommodate  the  variability  in  NOx 
emission  levels.  The  EPA  expects  that 
this  "no  control"  limit  will  not  be 
exceeded.  The  EPA  requests  public 
comments  on  whether  it  is  appropriate 
to  include  such  a  "no  control  "  emission 
limit  in  the  final  emission  guidelines  or 
whether  such  a  limit  is  not  necessary. 

Regarding  the  second  issue,  on 
December  20, 1989,  the  EPA  propose*! 
NSPS  and  emission  guidelines  for  new 
and  existing  MWCs  under  section  111 
of  the  Act  The  proposed  NSPS  and 
emi.ssion  guidelines  included  a 
prohibition  on  the  combustion  of  lead- 
acid  vehicle  batteries  in  MWC's.  On 
February  11. 1991,  the  EPA  promulgated 
standards  and  guidelines  for  new  and 
existing  MWC  that  did  not  prohibit  the 
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cdiiibListiua  uf  ledd-acid  vehicle 
batteries.  The  decision  not  to  prohibit 
the  combustion  of  lead-acid  vehicle 
batteries  was  challenged  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  NRDC,  the  State  of 
New  York,  and  the  State  of  Florida.  In 
1992.  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  concluded 
that  the  EPA  had  not  adequately 
explained  its  decision  not  to  require  a 
lead  acid  battery  separation  as  part  of 
the  1991  NSPS  and  emission  guidelines, 
when  it  had  included  such  a 
requirement  in  its  proposed  rule  [State 
of  New  York  v.  Reilly.  969  F. 2d  1147. 
1153  (D.C.Cir.  1992)).  The  EPA  is  not 
addressing  the  lead  acid  battery  issue  in 
this  notice,  but  will  publish  a  separate 
notice  in  the  Federal  Register  in  the 
near  future. 

Regarding  the  third  issue,  unlike  the 
NSPS  for  new  MWC's  proposed  in  a 
separate  part  of  today's  Federal 
Register,  the  proposed  emission 
guidelines  do  not  include  any 
requirement  for  existing  MWC's  to 
prepare  a  materials  separation  plan. 
However,  the  EPA  is  considering  the 
option  of  adding  this  type  of 
requirement  to  the  emission  guidelines 
at  promulgation.  As  defined  in  section 
69.51b  of  the  proposed  NSPS  (subpart 
Eb)  included  in  a  separate  part  of 
today's  Federal  Register,  a  materials 
separation  plan  would  be  a  plan  that 
identifies  both  a  goal  and  an  approach 
for  a  given  MWC  to  separate  certain 
components  of  MSVV  for  its  service  area 
in  order  to  make  the  separated  materials 
available  for  recycling.  While  the 
current  NSPS  proposal  does  not  require 
the  adoption  of  any  particular  approach, 
various  types  of  approaches  that  the 
owner  or  operator  of  an  MWC  may 
choose  to  include  in  their  materials 
separation  plan  are  drop-off  facilities, 
buy-back  or  deposit-return  incentives, 
curbside  pick-up  programs,  or 
centralized  mechanical  separation.  Refer 
to  the  proposed  NSPS  in  a  separate  part 
of  today's  Federal  Register  for  further 
discussion  of  the  proposed  material 
separation  plan  for  new  MWC's. 

As  part  of  development  of  a  materials 
separation  plan,  the  owner  or  operator 
of  an  existing  MWC  would  be  required 
to  hold  two  public  hearings  for 
presentation  of  prt-liminary  and  final 
draft  materials  st-paration  plans.  The 
first  public  meeting  would  present  the 
opportunity  for  the  existing  facility  and 
interested  public  from  the  service  area 
to  discuss,  among  other  issues,  the  types 
of  materials  separation  approaches 
suited  to  the  service  area  of  the  MWC. 
The  second  public  meeting  would 
present  the  opportunity  for  the  existing 
facility  to  present  a  plan  to  integrate 


approaches  diM:uSM;d  at  the  wutial 
public  meeting  into  the  operation  of  the 
MWC  (i.e..  to  discuss  the  effects  of 
different  ty{>es  of  materials  separation 
on  the  performance  of  the  combustor). 
After  each  public  meeting,  the  owner  or 
operator  would  be  required  to  prepare 
and  distribute  documents  responding  to 
the  public  comments  received  at  the 
pubhc  meetings.  The  final  materials 
separation  plan  would  be  submitted 
along  with  the  report  documenting  the 
results  of  the  initial  compliance  test. 
Additionally,  the  owner  or  operator  may 
be  required  to  submit  some  form  of 
annual  report  summarizing  the 
effectiveness  of  the  materials  separation 
plan  and  identifying  any  modifications 
made  to  the  plan  after  implementation. 
This  last  requirement  has  not  yet  been 
incorporated  into  the  proposed  NSPS 
materials  separation  requirements 
included  in  a  separate  part  of  today's 
Federal  Regi.sler;  however,  the  EPA  has 
specifically  requested  comment  in  that 
notice  on  the  usefulness  of  this  type  of 
subsequent  reporting  for  assuring 
efficient  application  of  the  plan. 

The  EPA  requests  comments  on  the 
appropriateness  of  including  materials 
separation  plan  requirements  in  the 
emission  guidelines  for  existing  MWC's. 

Regarding  the  fourth  issue,  the  MWC 
regulations  are  complex,  and  the  EPA 
expects  to  receive  numerous  comments 
on  this  proposal.  The  EPA  has 
specifically  requested  comments  on 
items  fundamental  to  the  proposal, 
including  but  not  limited  to  the  MACT 
fioor,  MACT  performance  levels,  and  a 
consideration  of  materials  separation 
requirements  for  existing  MWC's. 

IX.  Administrative  Requirements 

This  section  addresses  the  following 
administrative  requirements:  Public 
hearing,  docket,  procedural 
requirements  of  the  Act,  Executive 
Order  12866  review,  and  Regulatory 
Flexibility  Act  compliance. 

A.  Public  Hearine 

A  public  hearing  will  be  held  15  days 
following  proposal.  The  hearing  will  be 
held  at  Research  Triangle  Park,  North 
Carolina,  and  will  start  about  9:00  a.m. 
At  the  public  hearing,  the  proposed 
standards  will  be  discussed  in 
accordance  with  section  307(d)(5)  of  the 
Act.  Persons  wishing  to  make  oral 
presentations  at  the  public  hearing 
should  contact  the  FPA  at  the  address 
given  in  the  ADDRESSES  section  of  this 
preamble.  Oral  presentations  will  be 
limited  to  15  minutes  each.  Any 
member  of  the  public  may  file  a  written 
statement  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  mailed  to  the  Air 


and  Radiation  Docket  and  information 
Center  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  otthe  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  and  Radiation  Docket  and 
Information  Center  in  Washington,  DC 
(see  ADDRESSES  section  of  this 
preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to  or  otherwise  considered  in 
the  development  of  this  proposed 
rulemaking.  Tho  principal  purposes  of 
the  docket  are:  (1)  To  allow  interested 
parties  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and  (2)  to 
serve  as  the  official  record  in  case  of 
judicial  review,  except  for  interjqency 
review  material  (section  307(d)(7)(A)). 
The  docket  number  for  this  rulemaking 
is  A-90-45.  Docket  No.  A-89-08  also 
includes  background  information  for 
this  rulemaking  that  supported  the 
proposal  and  promulgation  of  the 
subpart  Ca  emission  guidelines. 

C.  Clean  Air  Act  Procedural 
Requirements 

The  following  procedural 
requirements  of  the  Act  are  addressed: 
Administrative  listing,  periodic  review, 
external  participation,  and  economic 
impact  assessment. 

1.  Administrative  Listing — Sections  111 
and  129  of  the  Act 

As  prescribed  by  section  111  of  the 
Act,  establishment  of  emission 
guidelines  for  MWC's  is  based  on  the 
Administrator's  determination  (52  FR 
25399,  July  7. 1987)  that  these  sources 
contribute  significantly  to  air  pollution 
that  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare. 
Additionally,  section  129  of  the  Act  of 
1990  directs  the  Administrator  to 
promulgate  guidelines  for  existing 
MWC's. 

2.  Periodic  Review — Sections  111  and 
129  of  the  Act 

Sections  111  and  1 29  of  the  Act 
require  that  the  guidelines  be  reviewed 
no  later  than  5  years  following  the 
initial  promulgation.  At  that  time  and  at 
5-year  intervals  thereafter,  the 
Administrator  shall  review  the 
guidelines  in  accordance  with  sections 
111  and  1 29  of  the  Act  and  revise  them 
if  necessary.  This  review  will  include  an 
assessment  of  such  factors  as  the  need 
for  integration  with  other  programs,  the 
existence  of  ahernative  methods, 
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enforceability,  improvements  in 
emission  control  technology,  and 
reporting  requirements. 

3.  External  Participation 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  proposal  was 
preceded  by  consultation  with 
appropriate  advisory  committees, 
independent  experts,  and  Federal 
departments  and  agencies.  The 
Administrator  welcomes  comments  on 
all  aspects  of  the  proposed  guidehnes, 
including  economic  and  technological 
issues. 

4.  Economic  Impact  Assessment 

Section  317A  of  the  Act  requires  the 
EPA  to  prepare  an  economic  impact 
assessment  for  any  emission  guidelines 
promulgated  under  section  111(d)  of  the 
Act.  An  economic  impact  assessment- 
was  prepared  for  the  proposed  emission 
guidelines.  In  the  manner  described  in 
sections  III,  IV,  and  V  of  this  preamble 
regarding  the  impacts  of  and  rationale 
for  the  proposed  emission  guidelines, 
the  EPA  considered  all  aspects  of  the 
economic  impact  assessment  in 
proposing  the  emission  guidelines.  The 
economic  impact  assessment  is 
included  in  the  list  of  key  technical 
documents  at  the  beginning  of  today's 
notice  under  SUPPLEMENTARY 
INFORMATION. 

D.  Executive  Order  12866  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and,  therefore,  subject  to 
the  Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  users 
fees,  or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  the  EPA  considers  these 
proposed  guidelines  to  be  "significant" 
because  their  annual  effect  on  the 


economy  would  be  expected  to  exceed 
$100  million.  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  docket  for  this  rulemaking. 

£".  Regulatory  Flexibility  Act 
Compliance 

Section  605  of  the  Regulatory 
Flexibility  Act  (RFA)  of  1980  (5  U.S.C. 
601  et  seq.]  requires  Federal  agencies  to 
give  special  consideration  to  the 
impacts  of  regulations  on  small  entities, 
which  are  small  businesses,  small 
organizations,  and  small  governments. 
The  major  purpose  of  the  RFA  is  to  keep 
paperwork  and  regulatory  requirements 
fi-om  getting  out  of  proportion  to  the 
scale  of  the  entities  being  regulated, 
without  compromising  the  objectives  of, 
in  this  case,  the  Act. 

If  a  regulation  is  likely  to  have 
significant  economic  impacts  on  a 
substantial  number  of  small  entities,  the 
EPA  may  give  special  consideration  to 
those  small  entities  when  analyzing 
regulatory  alternatives  and  drafting  the 
regulation.  In  the  case  at  hand,  the  EPA 
considers  that  a  regulation  Uiat  is  likely 
to  affect  20  percent  or  more  of  small 
entities  with  MWC's  is  a  regulation  that 
will  affect  a  substantial  number  of  small 
entities. 

Definitions  of  small  entities  are 
flexible.  For  analysis  of  the  guidelines 
being  proposed  today,  the  EPA 
considers  a  small  business  in  this 
industry  to  be  one  with  gross  annual 
revenue  less  than  $6  million,  and  a 
small  government  to  be  one  that  serves 
a  population  of  less  than  50,000.  (A 
typical  city  of  50,000  generates  about  90 
Mg/day  of  MSW.)  Most  small 
governments  dispose  of  their  MSW  by 
landfilling  and,  therefore,  will  not  be 
affected  by  regulation  of  MWC 
emissions.  In  regard  to  small 
organizations  such  as  independent  not- 
for-profit  enterprises,  the  EPA  finds  that 
they  have  no  more  than  a  very  minor 
involvement  with  MWC's,  and  for  that 
reason  the  EPA  has  not  found  it 
necessary  to  study  potential  direct 
impacts  on  small  organizations. 

A  limited  number  of  MWC  units  exist 
that  range  in  size  upward  from  a 
capacity  to  combust  less  than  1  Mg/day 
of  MSW  to  those  capable  of  combusting 
35  Mg/day.  The  EPA  estimates  that 
MWC's  under  35  Mg/day  in  capacity 
except  for  MWI's,  which  will  be 
regulated  under  a  separate  action, 
contribute  a  negligible  fraction  of  total 
MWC  emissions.  Many  MWC's  under  35 
Mg/day  in  capacity,  and  a  few  larger 
ones,  are  owned  or  operated  by  small 
entities.  The  EPA  estimates  that 
considerably  fewer  than  20  percent  of 


small-entity  MWC's  will  be  affected  by 
the  emission  guidelines  being  proposed 
today. 

Thus,  the  number  of  affected  small 
entities  is  not  expected  to  be  substantial, 
and  a  regulatory  flexibility  analysis  is 
not  required.  Nevertheless,  the  EPA  has 
conducted  an  extensive  analysis  of 
potential  regulatory  impacts  on 
households,  small  governments,  and 
small  businesses.  The  full  analysis  is 
included  in  the  economic  impact 
assessment  in  the  docket  and  listed  at 
the  beginning  of  today's  notice  under 
SUPPLEMENTARY  INFORMATION. 

On  December  20. 1989.  the  EPA 
proposed  standards  and  emission 
guidelines  that  applied  to  all  sizes  of 
MWC's.  The  proposal  had  no  lower  size 
cutoff.  Small  businesses,  small 
governments,  and  groups  representing 
small-entity  interests  commented 
extensively  on  the  need  to  lighten  the 
potential  regulatory  burden  on  small 
entities.  Most  commenters  suggested  a 
small  size  cutoff  considerably  smaller 
than  the  one  now  being  proposed.  The 
most  frequently  suggested  levels  were  5 
to  11  Mg/day,  18  Mg/day.  23  Mg/day. 
and  45  Mg/day.  The  EPA  has  used  these 
suggestions  and  the  information 
submitted  by  these  commenters,  as  well 
as  information  from  other  sources,  to 
fulfill  the  intent  of  the  RFA.  The  EPA 
has  incorporated  into  the  guidelines 
being  proposed  today  several  features 
that  will  mitigate,  and  in  most  cases 
eliminate,  any  potentially  adverse 
economic  impacts  on  small  entities 
These  features  are  as  follows: 

(1)  The  emission  guidelines  will 
apply  only  to  MWC's  with  a  plant 
capacity  of  greater  than  35  Mg/day.  This 
cutoff  eliminates  from  the  purview  of 
the  guidelines  the  overwhelming 
majority  of  existing  very  small  MWC's 
(There  will  be  a  one-time  requirement 
for  MWC  plants  in  the  25  to  35  Mg/day 
range  to  report  for  verification  the 
capacities  and  locations  of  the  plants, 
but  this  paperwork  will  impose  a  very 
minor  economic  burden.); 

(2)  The  guidelines  are  "tiered"  so  that 
the  stringency  (and  therefore  potential 
economic  burden)  of  the  emission 
guidelines  increases  as  the  size  of  the 
MWC  plant  increases.  Plants  with 
capacities  of  25  to  35  Mg/day  would 
have  only  the  one-time  reporting  of 
capacity  and  location.  Plants  with 
capacities  of  35  to  225  Mg/day  would 
have  guidelines  for  PM,  opacity, 
dioxins/furans,  SO2,  HCl,  Cd,  Pb,  Hg, 
operating  practices,  and  operator 
training  and  certification.  Additionally, 
small  MWC  plants  would  be  required  to 
perform  compliance  testing,  but  the 
guidelines  and  compliance  testing 
requirements  would  not  be  as  stringent 
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J,  'iiOb,u  for  plants  larger  t;.  m  .  .  .  Mg/ 
day.  Furthermore,  the  plants  would  not 
be  required  to  control  NOx  Plants  with 
capacities  above  225  N4g/day  would  be 
subject  to  guidelines  for  NOx  in 
addition  to  all  other  pollutants,  and 
compliance  testing  would  be  required 
more  frequently: 

(3)  The  emission  guidelines  consist  of 
emission  Umits.  as  opposed  to  design, 
equipment,  work  practice,  or 
operational  standards.  Emission  limits 
give  MWC  owners  and  operators  the 
freedom  to  select  the  most  economical 
means  of  reducing  emissions;  and 

(4)  The  emission  guidelines  are  not 
the  usual  type  of  regulation  governed  by 
the  RFA.  The  guidelines  will  not  apply 
directly  to  any  NfWC's,  but  will  be  used 
as  a  guide  by  individual  State  air 
pollution  control  agencies  in  developing 
site-specific  regulations  for  MVVC's. 
States  are  allowed  some  flexibility  in 
implementing  the  guidelines.  Pursuant 
to  the  provisions  of  5  U.S.C.  605(b),  the 
EPA  certifies  that  these  proposed 
emission  guidelines,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  number  of  small 
entities  affected  is  not  substantial. 

F.  Executive  Order  12875 

Under  Executive  Order  12875.  the 
EPA  is  required  to  consult  with 
representatives  of  affected  State.  local, 
and  tribal  governments,  and  keep  these 
affected  parties  informed  about  the 
content  and  effect  of  the  proposed 
standards.  The  following  discussion 
provides  a  brief  summary  of  the  content, 
need  for.  and  cost  uf  the  proposal,  as 
well  as  the  actions  that  the  EPA  has 
taken  to  communicate  and  consult  with 
the  affected  purlies. 

1 .  Summary  of  the  Proposed  Guidelines 

The  proposed  emission  guidelines 
would  establish  emission  limitations  for 
existing  MWC  units  located  at  MWC 
plants  with  plant  capacities  to  combust 
greater  than  35  Mg/day  of  MSW.  The 
proposed  guidelines  do  not  specify 
which  type  of  air  pollution  control 
equipment  must  be  used  at  MWC's  to 
meet  the  proposed  emission  limitations. 
The  EPA  expects,  however,  that,  as  a 
result  of  the  proposal,  most  large  MWC 
plants  (plants  with  greater  than  225  Mg/ 
day  capacity)  would  retrofit  scrubbing 
systems  (SD/ESP)  for  dioxins/furans. 
metals,  and  acid  gas  control  and  SNCR 
for  NOx  control.  Small  MWC  plants 
(plants  with  35  to  225  Mg/day  capacity) 
would  be  expected  to  install  scrubbing 
systems  (DSI/ESP).  but  S^4CR 
technology  would  not  be  necessary. 
Refer  to  section  11  of  this  preamble  ft>r 


a  more  detailed  discussion  of  the 
proposed  guidelines. 

2.  Need  for  the  Proposed  Guidelines 

Under  the  Act  Amendments  of  1990. 
section  129  includes  a  schedule  that 
requires  the  EPA  to  adopt  the  emission 
guidelines  for  large  and  small  MWC 
plants  by  the  end  of  1991  and  1992, 
respectively.  The  EPA  did  not  comply 
with  that  schedule  and  is  now  under 
court  order  to  propose  the  emission 
guidelines  by  September  1, 1994  and 
promulgate  the  emission  guidelines  by 
September  1.  1995.  As  required  by 
section  129,  the  proposed  emission 
guidelines  would  establish  guideline 
emission  levels  for  MWC  organics 
(dioxins/furans).  MWC  metals  (Cd,  Pb, 
Hg.  PM.  and  opacity).  MWC  acid  gases 
(HCl  and  SOj),  and  NOx  See  section  1 
of  this  preamble  for  further  discussion 
of  the  regulatory  history  and  general 
goals  of  the  proposed  guidelines. 

3.  Cost  of  the  Proposal 

The  national  cost  of  the  proposed 
guidelines  would  be  about  $445  million 
per  year.  More  than  40  percent  of  all 
existing  MWC  capacity  subject  to  this 
proposal  has  already  installed  acid  gas/ 
PM  control  systems.  The  retrofit  cost  of 
the  air  pollution  control  system  for  an 
individual  combustor  subject  to  the 
proposed  guidelines  will  vary 
depending  on  the  plant  size  and 
difficulty  of  the  retrofit.  The  average 
annualized  retrofit  cost  of  the  proposed 
guidelines  for  a  typical  large  MWC  plant 
requiring  retrofit  would  be  about  $4  1 
million  f)er  year.  The  average 
annualized  retrofit  cost  of  the  proposed 
guidelines  for  a  typical  small  MWC 
plant  requiring  retrofit  would  be  about 
$0  9  million  per  year.  Tipping  fees  at 
combustors  ciurently  average  about  $57/ 
Mg  of  MSW  combusted.  For  those  MWC 
plants  that  would  require  an  air 
pollution  control  retrofit  as  a  result  of 
the  proposal,  the  tipping  fees  would 
typically  incrnase  by  $17  to  $28/Mg, 
with  the  lower  cost  being  for  large  MWC 
plants  and  the  higher  cost  being  for 
small  MWC  plants.  Regarding  the 
impact  of  the  proposed  guidelines 
directly  or  indire<ily  on  households,  the 
EPA  projects  an  increase  in  the 
household  cost  of  waste  disposal  of 
about  $22  to  $26  per  year  or  about  $2 
per  month  for  communities  that  have 
MWC's.  Refer  to  section  III.D  of  this 
preamble  for  a  more  complete  summary 
of  the  cost  and  economic  impacts  of  the 
proposed  guidelines,  on  both  national 
and  plant-specific  bases. 

4  Communication  With  Afliected  Parties 

As  previously  mentioiicd.  Executive 
Order  12875  requires  the  EPA  to  consult 


with  representatives  of  affected  State, 
local,  and  tribal  governments,  and  prior 
to  promulgation  of  final  standards, 
summarize  concerns  of  the 
governmental  entities  and  respond  to 
thei."  comments.  The  EPA  has  already 
initiated  consultations  with  numerous 
governmental  entities  including,  but  not 
limited  to,  the  U.S.  Conference  of 
Mayors,  the  National  League  of  Cities, 
the  National  Association  of  Counties, 
the  Municipal  Waste  Management 
Association,  and  the  Solid  Waste 
Association  of  North  America.  These 
groups  have  been  informed  of  the 
content  of  the  proposal  and  the 
estimated  impacts.  In  drafting  the 
proposal,  the  EPA  has  considered  the 
concerns  expressed  by  these  groups,  and 
discussions  with  these  groups  will 
continue  following  proposal.  Following 
proposal,  the  EPA  will  mail  a  copy  of 
this  proposal  to  all  owners/operators  of 
MWC's  and  their  associated  local 
governmental  official.  The  EPA  awaits 
their  comments  on  the  proposal  and 
will  respond  to  their  comments. 

List  of  SubjecU  in  40  CFR  Part  60 

Air  pollution  control.  Incorporation 
by  reference.  Intergovernmental 
relations.  Reporting  and  recordkeeping. 

Dated:  September  1,  1994. 
Jonathan  Z.  Cannon, 

Acting  Administrator. 

(PR  Doc  94-22343  Filed  9-19-94.  845  am) 
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40  CFR  Part  60     ' 
tAD-FRL-6068-«] 

Withdrawal  of  the  1991  Emission 
GuicJelines  tor  Muntcipal  Waste 
Comtxistors 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Proposed  withdrawal  of  1991 
emission  guidelines  (subpart  Ca)  and 
request  for  comment. 

SUMMARY:  The  EPA  proposes  to 
withdraw  the  emission  guidelines  for 
existing  municipal  waste  combustors 
(MWC's)  that  were  promulgated  on 
February  11,  1991  in  40  CFR  part  60. 
subpart  Ca.  The  February  11. 1991 
subpart  Ca  emission  guidelines  for 
MWC's  would  be  replaced  by  more 
stringent  guidelines  being  proposed 
under  section  129  of  the  Clean  Air  Act 
(Act)  as  amended  in  1990(1990 
Amendments).  New  emission  guidelines 
that  would  replace  those  being  proposed 
to  be  withdrawn  in  this  document  are 
being  proposed  in  a  separate  document 
in  today's  Federal  Register 


DATES:  Comments.  Comments 
concerning  this  proposal  to  withdraw 
the  subpart  Ca  emission  guidelines  must 
be  submitted  on  or  before  November  4, 
1994. 

ADDRESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (Mail  Code 
6102).  Attention:  Docket  No.  A-89-08, 
room  M1500,  Central  Mall.  401  M 
Street.  SW..  Washington,  DC  20460. 
Docket.  The  docket  is  available  for 
public  inspection  and  copying  between 
the  hours  of  8  a.m.  and  4  p.m..  Monday 
through  Friday,  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center  (Mail  Code  6102),  Attention: 
Docket  No.  A-89-08,  room  Ml 500, 
Central  Mall,  401  M  Street,  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  contact  Mr. 
Walter  Stevenson  at  (919)  541-5264  or 
Mr.  Fred  Porter  at  (919)  541-5251, 
Standards  Development  Branch, 
Emission  Standards  Division  (MD-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORM/^TION:  An 
electronic  copy  of  this  document  is 
available  from  the  EPA's  Technology 
Transfer  Network  (TTN)  electronic 
bulletin  board  system.  The  TTN 
contains  18  electronic  bulletin  boards, 
and  this  document  is  included  in  the 
Clean  Air  Act  Amendments  (CAAA) 
bulletin  board.  The  TTN  is  accessible  24 
hours  per  day,  7  days  per  week,  except 
Monday  morning  from  8  a.m.  to  12  p.m., 
when  the  system  is  updated.  The  service 
is  free  except  for  the  cost  of  the  phone 
call.  Dial  (919)  541-5742  to  access  the 
TTN.  The  TTN  is  compatible  with  up  to 
a  14,400  bits-per-second  (bps)  modem. 
Further  instructions  for  accessing  the 
TTN  can  be  obtained  by  calling  the  help 
desk  at  (919) 541-5384. 

Summary  of  Proposed  Withdrawal  of 
the  1991  Emission  Guidelines  (Subpart 
Ca) 

On  December  20,  1989,  the  EPA 
proposed  emission  guidelines  for  all 
sizes  of  existing  MWC's  (54  FR  52209). 
Those  proposed  guidelines  were 
developed  under  section  111(d)  of  the 
Act  as  amended  in  1977  and  were 
promulgated  on  February  11. 1991. 
Section  111(d)  of  the  Act  of  1977 
requires  emission  guidelines  for 
designated  existing  sources  of  air 
pollution  to  reflect  the  application  of 
best  demonstrated  technology  (BDT). 

On  November  15. 1990,  just  prior  to 
the  EPA's  scheduled  promulgation  of 


the  section  111(d)  guidelines,  the  Act 
Amendments  of  1990  were  adopted.  The 
1990  Amendments  added  a  new  section 
129  to  the  Act  that  applies  to  soUd 
waste  combustors  including  MWC's. 
Under  authority  of  sections  111  and  129 
of  the  Act  of  1990,  the  EPA  is  required 
to  promulgate  revised  guidelines  for 
MWC's  based  upon  the  application  of 
maximum  achievable  control 
technology  (MACT).  However,  section 
129  included  a  clause  that  directed  the 
EPA  to  issue  the  emission  guidelines 
developed  based  on  BDT  under  the 
deadlines  imposed  in  the  consent 
decree  issued  from  State  of  New  York  et 
al.  V.  Reilly  {No.  89-1729  D.D.C.). 
Additionally,  section  129  of  the  Act  of 
1990  directed  the  EPA  to  limit 
applicabihty  of  BDT-based  guidelines  to 
those  MWC's  with  a  unit  capacity 
greater  than  225  Mg/day  (250  tons  per 
day).  Section  129  specified  that  revised 
MACT-based  guidelines  for  units  larger 
than  225  Mg/day  capacity  were  to  be 
adopted  by  the  EPA  writhin  1  year  and 
that  revised  MACT-based  guidelines  for 
units  smaller  than  225  Mg/day  were  to 
be  adopted  within  2  years.  Consistent 
with  section  129.  the  EPA  redrafted  the 
BDT-based  guidelines  and  limited 
applicability  of  the  1991  guidelines  to 
MWC  units  larger  than  225  Mg/day 
capacity. 

In  a  separate  document  in  today's 
Federal  Register,  the  EPA  is  proposing 
emission  guidelines  for  MVVC's  that 
reflect  the  application  of  MACT  as 
required  by  section  129.  The  proposed 
MACT-based  guidelines  are  more 
stringent  than  the  February  11.  1991 
BDT-based  guidelines  and  would  apply 
to  MWC  units  at  plants  with  a  capacity 
of  greater  than  35  Mg/day.  The  MACT- 
based  guidehnes  would  require  MWC 
facilities  to  purchase  and  install 
different  types  of  air  pollution  control 
equipment  than  the  BDT-based 
guidelines.  Therefore,  the  EPA  proposes 
to  withdraw  the  February  11,  1991 
guidelines  since  their  implementation 
would  not  be  consistent  with  the  MACT 
requirements  of  section  129.  The 
February  11, 1991  emission  guidelines 
were  promulgated  in  40  CFR  part  60, 
subpart  Ca.  The  MACT-based  guidelines 
proposed  in  a  separate  document  in 
today's  Federal  Register  are  proposed  as 
40  CFR  part  60,  subpart  Cb.  This  notice 
proposes  to  withdraw  the  subpart  Ca 
emission  guidelines. 

List  of  Subjects  in  40  CFR  Part  60 

Air  pollution  control,  Incorporation 
by  reference,  Intergovernmental 
relations,  Reporting  and  recordkeeping. 


Dated:  September  1. 1994. 
Jonathan  Z.  Cannon, 

Acting  Administrator. 

Part  60,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  60— [AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7414. 
7416,  7429.  and  7601. 

Subpart  Ca  [Removed  and  Reserved] 

2.  Subpart  Ca  is  removed  and 
reserved. 

§60.30    [Amended] 

3.  Section  60.30  is  amended  by 
removing  and  reserving  paragraph  (a). 
|FR  Doc.  94-22346  Filed  9-19-94;  8:45  ami 
BILUNG  CODE  6560-60-P 


40  CFR  Parts  60  and  61 
(AD-FRL-6068-7] 

Standards  of  Performance  for  New 
Stationary  Sources  National  Emission 
Standards  tor  Hazardous  Air 
Pollutants,  Addition  of  Method  29  to 
Appendix  A  of  Part  60  and 
Amendments  to  Method  101 A  of 
Appendix  B  of  Part  61 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  notice  of 

public  hearing. 

SUMMARY:  The  EPA  is  proposing  to  add 
Method  29,  "Determination  of  Metals 
Emissions  from  Stationary  Sources,  "  to 
appendix  A  of  part  60,  and  to  propose 
amendments  to  Method  lOlA  of 
appendix  B  of  part  61.  Method  29  is 
being  proposed  so  that  it  can  be  used  to 
determine  cadmium,  lead,  and  mercury 
emissions  from  municipal  waste 
combustors  (MWC)  under  subpart  Ea  of 
part  60.  The  amendments  to  Method 
101 A  of  appendix  B  of  part  61  are 
intended  to  expand  that  method's 
applicability,  and  to  add  procedures  for 
handling  and  analyzing  samples 
collected  by  the  sampling  train. 

A  public  hearing  will  he  held,  if 
requested,  to  provide  interested  persons 
an  opportunity  for  oral  presentation  of 
data,  views,  or  arguments  concerning 
the  proposed  rule. 

DATES:  Comments.  Comments  must  be 
received  on  or  before  November  21 , 
1994. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  to  sp)eak  at  a  public 
hearing  by  October  11, 1994,  a  public 
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nt'iiring  will  be  held  on  October  20. 
1994.  beginning  at  10  a.m.  Persons 
interested  in  attending  the  hearing 
should  call  the  contact  mentioned  under 
ADDRESSES  to  verify  that  a  hearing  will 
be  held. 

Ih'quest  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  the  EPA  by  October  11 .  1994. 
ADDRCSSCS:  Comments  Comments  on 
the  proposal  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (Mail  Code  6102).  ATTN:  Docket 
No.  A-94-28.  room  1500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 

Background  Information.  The 
following  document  is  identified  as 
suggested  reading:  "Emisaions  Test 
Method  29  Ueterrai nation  of  Metals 
Emissions  From  Stationary  Sources 
(1994  Proposal)."  EPA-454/R-94-016, 
April  1994.  This  document  contains  the 
full  text  of  the  proposed  method  and 
method  revisions,  and  it  can  be  obtained 
from  the  TTN  or  Docket  No.  A-94-28. 

Public  Hearing.  If  anyone  contacts  the 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  the  EPA"s  Emission 
Measurement  Laboratory  Building.  Old 
Page  Road  at  1-40,  Research  Triangle 
Park.  North  Carolina.  Persons  interested 
in  attending  the  hearing  or  wishing  to 
present  oral  testimony  should  notify  Mr. 
William  Grimley  at  (919)  541-1065. 
Emission  Measurement  Branch  (MD- 
19).  Technical  Support  Division.  U.S. 
Environmental  Protection  Agency. 
Researt:h  Triangle  Park.  North  Carolina 
27711. 

Docket.  Docket  No.  A-94-28. 
containing  materials  relevant  to  this 
rulemaking,  is  available  for  public 
inspection  and  copying  between  8  a.m. 
and  4  p.m..  Monday  through  Friday,  at 
the  EPA's  Air  and  Radiation  Docket  and 
Information  Center.  Waterside  Mall. 
room  1500,  Central  Mall.  401  M  Street. 
SW  ,  Washington,  DC  20460.  A 
reasonable  fee  may  be  charged  for 
copying.  Additionally,  the  docket  may 
be  accessed  by  calling  (202)  260-7548. 
FOR  FURTHER  IMFORMAT10N  COHTACT:  For 
information  concerning  the  methods, 
contact  Mr.  WilUam  Grimley  at  (919) 
541-1065,  Emission  Measurement 
Branch,  Technical  Support  Division 
(MD-19).  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina  27711. 

SUPPt.EMENTARY  INFORMATION:  This 
document  includes  a  summary  of  the 
proposed  method;  however,  this 
document  does  not  contain  the  full  text 
of  the  method  or  method  revisions.  The 
full  text  of  the  proposal  is  readily 
available  by:  (1)  Accessing  the  EPA's 


electronic  bulletin  board  (Technology 
Transfer  Network  (TTN)l.  or  (2) 
requesting  a  copy  from  Docket  No.  A- 
94-28  (call  (202)  260-7548).  The 
ADDRESSES  and  SUPf>1-E»»ENTARY 
INfORMATKJN  sectiuni  of  ihis  notice  can 
be  reviewed  for  instructions  on 
accessing  the  TTN. 

As  a  proposed  action,  public 
comments  are  solicited.  Comments 
should  address  the  full  text  of  the 
rulemaking,  which  is  contained  in  a 
report  entitled  "Emission  Test  Method 
29:  Determination  of  Metals  Emissions 
From  Stationary  Sources."  EPA-454/R- 
94-016  (see  the  ADDRESSES  and 
SUPPt-EMENTARY  INFORMATION  sections  of 
this  document  for  information  on  how 
to  obtain  this  document).  Whenever 
applicable,  full  supporting  data  and 
detailed  analysis  should  be  submitted 
with  all  comments  to  allow  the  EPA  to 
respond  to  the  comments.  The  EPA  will 
consider  all  comments  and  information 
received  during  the  public  comment 
period,  and  will  make  changes  in  the 
methods,  where  appropriate,  prior  to 
promulgation  of  the  final  rule.  All 
comments  should  be  directed  to  the 
EPA  Air  and  Radiation  Docket  and 
Information  Ct'nfer.  Docket  No.  A-94- 
28  (see  ADDRESSES). 

An  electronic  copy  of  the  item  listed 
below  is  available  from  the  EPA's  TTN 
electronic  bulletin  board  system.  The 
TTN  contains  12  electronic  bulletin 
boards,  and  information  related  to  this 
proposal  is  included  in  the  Emissions 
Measurement  Technical  Information 
Center  (EMTIC)  bulletin  board.  The  TTN 
is  accessible  24  hours  f)er  day,  7  days 
per  week,  except  Monday  from  8  a.m.  to 
12  am.,  when  the  system  is  updated. 
The  service  is  free,  except  for  the  cost 
of  a  phone  call.  Dial  (919)  541-5742  for 
up  to  14.400  bits  per  second  modem. 
Further  instructions  for  accessing  the 
TTN  can  be  obtained  by  calling  the 
systems  operator  at  (919)  541-5384. 

Methods  29  and  101 A  Item  in  EMTIC 
Electronic  Bulletin  Board 

1.  "Emissions  Test  Method  29: 
Determination  of  Metals  Emissions 
From  Stationary  Sources  (1994 
Proposal),"  EPA^54/R-94-016,  April 
1994. 

/.  Summary  of  Proposed  Method  29  and 
Method  101 A  Revisions 

Under  Subparts  Ca  and  Ea,  the  EPA  is 
proposing  guidelines  and  standards  to 
regulate  mercury,  cadmium,  and  lead 
emissions  from  MWC's.  Method  29  is 
being  proposed  for  addition  to 
Appendix  A  of  40  CFR  Part  60  and  will 
serve  as  the  compliance  test  method  for 
MWC's  for  mercury,  cadmium,  and  lead. 
Method  29  is  applicable  to  the 


determination  of  antimony  (Sb),  arsenic 
(As),  barium  (Ba).  beryllium  (Be), 
cadmium  (Cd).  chromium  (Cr),  cobalt 
(Co),  copper  (Cu),  lead  (Pb),  manganese 
(Mn),  mercury  (Hg).  nickel  (Ni), 
phosphorus  (P).  selenium  (Se),  silver 
(Ag).  thalUum  (Tl),  and  zinc  (Zn) 
emissions  from  stationary  sources. 
Method  29  may  be  used  to  determine 
particulate  emissions  in  addition  to  the 
metals  emissions  if  the  prescribed 
procedures  and  precautions  are 
followed.  For  both  methods,  a  stack 
sample  is  withdrawn  isokinetirally  from 
the  source,  particulate  emissions  are 
collected  in  the  probe  and  on  a  heated 
filter,  and  gaseous  emissions  arp  then 
collected  in  an  aqueous  acidic  solution 
of  hydrogen  peroxide  (analyzed  for  all 
metals  including  Hg)  and  an  aqueous 
acidic  solution  of  potassium 
permanganate  (analyzed  only  for  Hg). 
The  recovered  samples  are  digested,  and 
appropriate  fractions  are  analyzed  for 
Hg  by  cold  vapor  atomic  absorption 
spectroscopy  (CVAAS)  and  for  Sb,  As, 
Ba,  Be,  Cd,  Cr.  Co,  Cu,  Pb.  Mn,  Ni.  P. 
Se,  Ag,  Tl,  and  Zn  by  inductively 
coupled  argon  plasma  emission 
spectroscopy  (ICAP)  or  atomic 
absorption  spectroscopy  (AAS). 
Graphite  furnace  atomic  absorption 
spectroscopy  (GFAAS)  is  used  for 
analysis  of  Sb,  As,  Cd,  Co,  Pb,  Se,  and 
Tl  if  these  elements  require  greater 
analytical  sensitivity  than  can  be 
obtained  by  ICAP.  Additionally,  if 
desired,  the  tester  may  use  AAS  for 
analysis  of  all  hsted  metals  if  the 
resulting  in-stack  method  detection 
limits  meet  the  goal  of  the  testing 
program.  Mercury  emissions  can  be 
measured,  alternatively,  using  EPA 
Method  101 A  of  appendix  B,  40  CFR 
part  61.  Method  101 -A  measures  only 
Hg  but  it  can  be  of  special  interest  to 
sources  which  need  to  measure  both  Hg 
and  Mn  emissions.  Amendments  to 
Method  lOlA  of  appendix  B  of  part  61 
are  being  proposed  to  provide 
consistency  with  Method  29. 

//.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed  rule 
in  accordance  with  section  307(d)(5)  of 
the  Clean  Air  Act.  Persons  wishing  to 
make  oral  presentations  should  contact 
the  EPA  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 
Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  member  of  the 
public  may  file  a  written  statement  with 
the  EPA  before,  during,  or  within  30 
days  after  the  hearing.  Written 
statements  should  be  addressed  to  the 


Air  Docket  address  given  in  the 
ADDRESSES  section  of  this  preamble. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  Docket  in  Washington.  DC 
(see  ADDRESSES  stK;li(m  of  this 
preamble). 

B.  Docket 

Tlie  docket  is  an  organized  and 
I  omplete  file  of  all  the  information 
submitted  to  or  otherwise  considered  by 
the  EPA  in  the  development  of  this 
proposr-d  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  To  allow 
interested  parties  to  identify  and  lot~.ate 
documents  so  that  they  can  effectively 
participate  in  the  rulemaking  process, 
and  (2)  to  ser\'e  as  the  record  in  case  of 
judicial  review  (except  for  interagency 
review  materials)  (Section  307(d)(7)(A)| 

C.  Office  of  Management  and  Budget 
Review 

1.  Paperwork  Reduction  Act.  This  rule 
does  not  contain  any  information 
t:ollci:tion  requirements  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  review  under  the  Paperwork 
R»!duction  Act,  44  U.S.C.  3501  et  seq 

2.  Executive  Order  12866  review. 
Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993).  the  EPA  must 
determine  whether  the  regulatorj-  action 
is  "significant  "  and  therefore  subject  to 
the  OMB  review  and  the  requirements 
of  the  Executive  Order.  The  Order 
defines  "significant"  regulator^'  action 
as  one  that  is  likely  to  lead  to  a  ride  thai 
may: 

1.  Have  an  annual  effect  on  the 
p<;ononiy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economv.  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
.State,  local  or  tribal  governments  Jir 

•  ommunities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  aflion  t.iki'ii 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  users 
f»H!s,  or  loan  programs  or  the  rights  an<l 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
.set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  the  EPA  does  not  consider 
this  action  to  be  significant  because  it 
does  not  involve  any  of  the  above 
mentioned  items. 


D.  Regulatory  Flexibility  Act 
Compliance 

Pursuant  to  the  provisions  of  5  U.S.C. 
601  et  seq,  I  hereby  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  an  economic  impact  on  small 
entities  because  no  additionahcosls  will 
be  incurred. 

List  ofSubiects  in  40  CFR  Parts  60  and 
61 

Air  pollution  control,  Arsenic, 
Asbestos,  Beryllium.  Cadmium,  Lead, 
Hazardous  materials.  Incorporation  by 
reference,  Intergovernmental  relations, 
Mercury,  Municipal  waste  cnnibustors. 
Reporting  and  recordkeepiiip 
requirements.  Sewage  sludge 
incineration. 

.Statutory  Authority.  The  stalulory 
authority  for  this  proposal  is  provided  by 
seftionslOl,  111.  112.114.  116, 129.  and  301 
of  ihe  Clean  Air  Act,  as  amended:  42  U.S.C. 
7401,  7411.  7412,  7414,  7416,  7429,  and 
7601. 

Dated:  September  1,  19fl4. 
Jonathan  Z.  Cannon, 

Acting  Adntinistmtor. 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[OocKet  No.  rEMA-7110] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  ba.se  (lOO-year) 
flood  elevation  modifications  for  the 
communities  listed  belov,;.  The  base 
(lOO-year)  flood  elevations  and  modified 
base  (100-year)  flood  elevations  are  the 
basis  for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  perio<l  is  ninety 
(90)  days  following  Ihe  sectind 
publication  of  this  proposed  ruli>  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresst^ 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E..  Chief.  HazanI 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-275i>. 
SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FE.MA  or  Agency)  proposes  to  make 
determinations  of  base  (lOO-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973.  42  U.S.C.  4104,  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFH  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  oihei 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  an' 
made  final,  and  for  the  contents  in  the*,!' 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepan;d 

Regulatory  Flexibility  Act.  The 
Assixiate  Director,  Mitigation 
Directorate,  certifies  that  this  propoM-d 
rule  is  exempt  from  the  requirements  ni 
the  Regulatory  Fle.xibility  Act  bt^j^use 
proposed  or  modified  base  flood 
elevations  are  required  by  the  FItKxi 
Disaster  Protf-ction  Act  of  1973,  42 
U.S.C.  4104,  .^nd  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  fle.xibility  analysis  has  not 
been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteri.*  of 
section  3(f)  of  Executive  Order  12866  of 
September  30.  1993.  Regulatory 
Planning  and  Review,  58  FR  5i735 

Executive  Order  12612,  Federalism. 
This  propos«nl  nile  involves  no  policies 
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that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S  C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp  ,  p  376 

§67.4     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  ot  flooding  and  location 

•Oepltiin 

leel  above 

around 

•Elevation 

in  leel 

(NGVD) 

OHIO 

Ollboa  (ViHaga).  Putnam  County 
Bianchard  Riv»r 
Approximately  1.0S0  leel  donvnstream 
ol  Peail  Street 

•742 

Source  d  flooding  and  location 


Approximately  1.100  leet  upstream  of 

Pearl  Street  

Maps  available  for  Uaspectlon  at  ttie 

Muniapal  Council  Moom.  206  West 

Mam  Street.  Gilboa.  Ohio 
Send    comments    to    The    Horxjrable 

Retard   McCulloogh.   Mayor   ol  the 

Village  ol  Gitxia.  122  Franklin  Street. 

Gilboa.  Ohio  45875 


Glenford  (Village),  Perry  County 

Jonathan  Creel< 
At  downstream  corporate  limits,  ap- 
proxunateiy  550  leel  downstream 

ol  Main  Street  

At  upstream  coiporate  limits,  approxi- 
mately 1 .200  feel  upstream  ol  Main 

Street  

Mape  awaHabte  tor  Irapection  at  the 
village  Ctedt's  Residence.  123  Mill 
Street.  Glenlord.  Ohio 
Send  comments  to  The  Horx>rable 
Nolan  P.  HerxJervxi.  Mayor  ol  the 
Village  ol  Glenlord.  PO  Box  22. 
Glenlord.  Ohio  43739 


HMvem  (Village).  Carroll  County 

BigSanOy  Creek 
Approximately  600  leel  downstream 

ol  downstream  corporate  limt  

Approximately  600  feel  upstream  ol 
upstream  corporate  limit  

Mape  aMtlabte  tor  Inapectlon  at  the 
Village  HaH.  11«  West  Mam  Street. 
Malvern.  Ohio 

Send  comments  to  The  Honorable  Dale 
E  Lewis.  Mayor  ol  ttte  Village  ol  Mal- 
vern. 1 16  West  Mam  Sireel.  Malvem, 
Ohio  44644. 


tOeplh  in 

feel  above 

ground 

"Elevation 

in  leel 

(NGVD) 


•744 


•844 


*848 


•994 


•998 


Source  o)  flooding  and  location 


Blutfton  (Village),  Allen  County 
Riley  Creek 
Approximately  350  feel  downstream 

ol  corporate  limit  

Approximately  100  leel  upstream  of 

Norfoll<  and  Western  Railway  

Little  Riley  Creek: 

At  confluence  with  Riley  Creek  

Approximately  175  feel  upstream  of 

Columbos  Grove-Biuffton  Road 

Maps  avallat>le  for  Inspection  at  the 
Buftton  Village  Offices.  100  East  Elm 
Street.  Bluffton,  Ohio. 

Serxl  comments  to  The  Honorable 
Roger  Edwards.  Mayor  of  the  Village 
ol  Bluffton.  P.O.  Box  63,  Blutfton. 
Ohio  4581 7. 


PENNSYLVANIA 


Seward  (Borough),  Westmoreland 
County 

Conemaugh  River 

Downstream  corporate  limits  ol  the 
Borough  of  Seward 

Upstream  corporate  limits  of  ttie  Bor- 
ough of  Seward  

Maps  available  for  Inspection  at  Ms 

Rose  Bouchs  Home.  Corner  ol 
Washington  Street  and  Hedges 
Street.  Seward.  Pennsylvania. 
Send  comments  to  Mr.  Thomas  Mul- 
ligan. President  ol  the  Seward  Bor- 
ough Counal,  R  D.  t2.  Box  338  A. 
Seward.  Pennsylvania  15954. 


tOeplh  in 

leel  atxive 

ground. 

"Elevation 

in  feet 

(NGVD) 


•812 
•827 
•813 
•822 


•1,099 
•1.102 


§67,4    [Amended) 

3.  The  tables  published  under  the  authority  of  §67.4  are  proposed  to  be  amended  as  follows: 


State 


Florida 


City /town/county 


Taylof  County  (Un- 
irKorporated 
Areas). 


Source  of  flooding 


Woods  Creek 


Location 


Approximately  350  feet  upstream  of  con- 
fluence witti  Spring  Creek. 

Approximately  1CX)  feet  upstream  of  US. 
Route  221  and  State  Route  55 


*Depth  in  feet  above 

ground.  "Elevation  in  feet 

(NGVD) 


Existing 


•30 
None 


Modified 


•31 
•50 


Maps  available  for  inspection  at  the  Courttiouse  Basement,  108  l^orth  Jefferson  Street,  Perry,  Fk>rida. 

Send  comments  to  Mr  Vance  R  Howell.  Chairman  of  trie  Taykx  County  Board  of  Commissioners.  P.O.  Box  620.  Perry,  Florida  32347. 


Kentucky 


Taytor  V II  (City) 
Kenton  County 


Banklick  Creek 


Approximately   0.5   mile   dov>mstream   of 

State  Highway  16. 
Approximately    1,300   feet    upstream   of 
State  Highway  16 

Maps  available  for  inspection  at  the  City  Hall.  5225  Taykjr  Mill  Road.  Taytor  Mill,  Kentucky. 

Send  comments  to  The  Honorable  Mark  Kreimborg.  Mayor  of  the  City  of  Taytor  Mill,  Kenton  County,  5225  Taylor  Mill  Road,  Taytor  Mill.  Ken- 
tucky 41015. 


•503 
•503 


•499 
•499 
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State 


Qty /town/county 


Source  of  flooding 


At  t)end  m  Oleander  Drive  near  Bay  St. 

Honore. 
South  of  Oleander  Drive  from  Canrwnada 
Bay  to  Lona  Linda  Avenue. 
Maps  available  for  inspection  at  the  Grand  Isle  Town  Hall,  Ludvirig  Lane,  Grand  Isle.  Louisiana. 
Send  comments  to  The  Honorable  Andy  Valance,  Mayor  of  the  Town  of  Grand  Isle,  P.O.  Box  200,  Grand  Isle,  Louisiana  70358 


Location 


•Depth  in  teet  atx>ve 

ground.  'Elevation  m  feel 

(NGVD) 


Existing 


Modified 


Louisiana 


Gretna  (City)  Jef- 
ferson Parish. 


Ponding  Area  20 


At  the  intersection  of  Franklin  Street  and 

Stumpf  Boulevard. 
At  the  intersection  of  Hancock  Street  and 

Isatiell  Street. 
At  the  intersection  of  Smithway  Drive  and 

Linda  Court. 
At  ttie  intersection  of  28th  Street  and 

Long  Avenue. 
Maps  available  for  inspection  at  the  City  HaH,  2nd  and  Huey  P.  Long  Avenue,  Gretna,  Louisiana. 
Send  comments  to  The  Honorat)te  RonakJ  C.  Hants,  Mayor  of  the  City  of  Gretna,  P.O.  Box  404,  Gretna,  Louisiana  70054. 


Ponding  Area  21 
Pofxling  Area  22 


•1.5 

•1.5 

•-2.0 

•-3.0 


Louisiana 


Harahan  (City)  Jef- 
ferson Parish. 


PorxJing  Area  48 


Ponding  Area  49 

Ponding  Area  29 

PorxJing  Area  37 

PofKhng  Area  28 


At  intersection  of  Impenal  and  Landcaster 
Drive. 

Approximately  600  teet  east  of  intersec- 
tion of  Rosedown  Place  and  Walter 
Road. 

Approximately  500  feet  west  of  intersec- 
tion of  State  Route  48  and  Normandy. 

From    nortfiemmost   corporate    limits    to 
Suave  Road. 
Maps  available  for  inspection  at  the  City  >Ha»,  6437  Jefferson  Highway,  Harahan,  Louisiana. 
Send  comments  to  The  Honorable  Carto  Ferrara,  Mayor  of  the  City  ot  Harahan,  6437  Jefferson  Highway,  Harahan,  Louisiana  70123 


At  intersection  of  Murieson  and  Berkley 
AvenLe. 


Louisiana 


Jean  LaFitte 
(Town)  Jefferson 
Parish. 


Gulf  of  Mexkx) 


At  the  confluence  of  Fleming  Canal  and  '5.0 

Unnamed  Canal. 
East    of    Bayou    Barataria,    from    Gloria  '6.0 

Dnve  to  southern  corporate  fimits. 
East    of    Bayou    Barataria,    from    Giona  '6.0 

Drive  to  the  northern  corporate  limits. 
At  Unnamed  Canal  approximately  1,000  'S.O 

feet  upstieam  of  confluence  with  Flenv 

ing  Canal. 
Maps  available  for  Inspection  at  the  City  Hall,  Route  1,  Box  1,  Jean  Lafitte,  Louisiana. 
Send  comments  to  The  Honorable  Timothy  Kerner.  Mayor  of  the  Towm  of  Jean  Lafitte,  Route  1,  Box  1,  Jean  LaFitte,  Louisiana  70067. 


At  Bayou  Barataria,  from  State  Route  303 
to  the  norttiern  corporate  limits. 


•3.5 


Louisiana 


Jefferson  Parish 
(Unincorporated 
Areas). 


Louisiana 


Grand  Isle  (Town) 
Jefferson  Parish. 


Guff  of  Mexico 


Souttiern  shoreline  of  Grand  Isle 


At  Bay  Lane  

From  Bayou  Thunder  Von  Tranc  to  the 
rxMttiem  stx)reline  of  Caminada  Bay 


•15 

•11 
•14 


•13 

•10 
•12 


West     Bank     Waggaman 
Basia 


Porxling  Area  1 
Ponding  Area  2 


Ponding  Area  3  .. 

Poncfing  Area  3A 

Ponding  Area  4  ... 
Pondtnq  Area  5  ... 
Ponding  Area  6  ... 


At  intersection  of  Willswood  Lane  and 
Southern  Pacific  Railroad. 

Approximately  1,000  feet  north  of  inter- 
section of  U.S.  Route  90  and  Kenner 
Road. 

Approximately  1,000  feet  south  of  con- 
fluence of  Avondate  Canal  and  Mam 
Canal. 

Approximately  1,000  feet  soutTtwest  of 
intersection  of  Avondale  Road  and  U.S. 
Route  90. 

At  intersection  of  Janne  Boutevard  arxl 
Anne  Dnve. 

At  intersection  of  Barnes  Street  and 
Wiegand  Drive. 

Approximately  500  feet  east  ot  intersec- 
tion of  tank  farm  siding  and  Bridge  City 
Avenue. 


Ntone 
None 

•4.0 

•4.0 

None 
^tone 
hJone 


•11 
•13 


•2.0 
•2.0 
•0.5 
•05 


•11.0 

•10.5 

•12.0 

•11.5 

•4.0 

•1.5 

•8.5 

*80 

•2.5 

•2.0 

•7.0 

•90 
•80 
•7.0 
•8.0 


•5.0 
•3.5 

•1.0 

•3.5 

•3.5 
•5.0 
•4.0 
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•Depth  in  leet  atx)ve 

ground.  'Elevation  in  leet 

State 

City /town/county 

Source  o(  flooding 

LocatKjn 

(NGVD) 

Existing 

Modified 

Ponding  Area  7 

Approximately   2,000   feet    northeast    of 
intersection    of    U.S.    Route    90    and 
Texas  and  Pacific  Railroad. 

•2.0 

•2.5 

Ponding  Area  8 

Approximately    2.500   feet    northeast   of 
Intersection  of  Texas  and  Pacific  Rail- 
road and  tank  farm  siding. 

•2.0 

•2.5 

Ponding  Area  9 

North  of  U.S.  Route  90  (Business)  from 
West  Krueger  to  Westwego  corporate 
limits. 

•0.5 

•1.5 

North  of  U.S.  Route  90  (Business)  from 

•2.0 

•1.5 

West     Krueger     west     approximately 

2,000  feet. 

Pondirxi  Area  10       

North  of  main  canal  to  U.S.  Route  90  and 
east  of  mam  canal  to  Latxanche  Canal. 

•0.5 

•1.0 

Approximately  1,000  feet  south  of  inter- 

•2.0 

•1.0 

section  of  Latxanche  Canal  and  US 

Route  90. 

Ponding  Area  11  

At  intersection  of  Jung   Boulevard   and 
Mayronne  Canal. 

•2.0 

•1.5 

North  of  Lapaico  Boulevard  from  Garden 

•0.3 

•1.5 

Road  east  to  Ames  Boulevard. 

North  ol  Lapaico  Boulevard  from  Ames 

None 

•1.5 

Boulevard  east  to  Diane  Drive. 

Ponding  Area  12 

At  the  intersection  of  Lincolnshire  Drive 

•0.3 

•1.0 

and  Benedict  Dnve. 

Approximately  500  feet  south  of  the  inter- 

•2.0 

•1.0 

section  of  Westwood  Drrve  and  Lapaico 

Boulevard. 

Ponding  Area  13 

East  of  Sauvage  Levee  Avenue  to  Caddy 
Dnve,  south  ol  Lapaico  Boulevard  to 

•2.0 

•3.5 

Coulxa. 

West  of  Mary  Dnve  and  east  of  Nature 

•6.0 

•3.5 

Drrve. 

At  intersection  of  Rarxlolph  and  James 

None 

•3.5 

Dnve. 

Ponding  Area  14  

At  intersection  of  Patriot  Street  and  Or- 
chid Dnve. 

•1.5 

•1.0 

Approximately  300  feet  west  of  intersec- 

None 

•1.0 

tion  of  Floral  Drive  and  Warwick  Dnve. 

Pondina  Area  15 

State  Route  45  east  to  Bayou  Des  Fami- 
lies Ridge  North. 

•3.5 

•5.0 

South  of  Bayou  Des  Families  to  Russell 

None 

•5.0 

Dnve. 

Ponding  Area  16 

At  intersection  of  Grand  Terre  Drive  and 
Chemer  Street. 

•3.5 

•5.5 

Ponding  Area  17  

At  intersection  of  Teton  Street  and  Or- 
egon, 

•3.5 

•2.5 

At    intersection    of    Pritchard    Road    and 

None 

•2.5 

East  Ames  Boulevard. 

Ponding  Area  18 

Bayou  Des  Families  Ridge  to  State  Route 
3134  south. 

♦3.5 

•5.0 

Pondina  Area  19  

State  Route  3134  to  Harvev  Canal  

•3.5 

•1.5 

Pondina  Area  20 

At  intersection  of  Van  Trump  Street  and 
Palfrey  Street. 

None 

•2.0 

Pondina  Area  21  

Northeast  ol  Belle  Chasse  Highway  and 
southeast  of  West  Bank  Expressway. 

•-1.5 

•0.5 

Northeast  of  East  Lexington  to  the  Gretna 

None 

•0.5 

corporate  limits. 

Ponding  Area  22 

South  of  West  Bank  Expressway,  south- 
west  of   Belle   Chasse   Highway   and 

•-1.5 

•0.5 

east  of  Southern  Pacific  Railroad. 

At  intersection  of  1st  Street  and  Maple- 

None 

•0.5 

wood  Drive. 

PofxJIna  Area  23 

Harvey  Canal  area  of  Intracoastal  Water- 
way, north  of  Bayou  Barataria. 

•4.5 

•5.5 

Ponding  Area  24 

From  ttie  western  Kenner  corporate  limits 

•  -3.0 

•3.5 

to  the  Jefferson/Orleans  Parish  bound- 

1 

ary,  east  of  Bonnat)el  Canal,  and  north 

1 

of  West  Metaire  Avenue 

State 


City /town/county 


Source  of  flooding 


Ponding  Area  25  ... 
Ponding  Area  26  ... 

Ponding  Area  27  ... 
Ponding  Area  28  ... 
Ponding  Area  29  ... 
Ponding  Area  30  ... 
Ponding  Area  31  ... 
Ponding  Area  32  ... 

Ponding  Area  33  ... 

Ponding  Area  34  ... 

Ponding  Area  35  ... 

Ponding  Area  36  ... 
Ponding  Area  37  ... 

Ponding  Area  38  ... 
Ponding  Area  39  .. 
Ponding  Area  40  ... 

Ponding  Area  41  ... 

Ponding  Area  42  ... 

Gulf  of  Mexico 

Gulf     of     Mexico 

Cataouache). 
Gulf  of  Mexico 


(Lake 


Location 


•13.5 


Maps  available  for  inspection  at  the  Parish 
Send  comments  to  The  Honorable  Michael 
70123. 


From  the  western  Kenner  corporate  limits 
to  the  JeffersonyQrleans  Pansh  bound- 
ary, north  of  Lake  Pontchartrain  Levee. 

At  the  intersection  of  Cherokee  Avenue 
and  Poplar  Street. 

At  intersection  of  35th  Street  and 
Ridgelake  Dnve. 

At  intersection  of  Maple  Ridge  Drive  E 
and  Edinburg. 

At  intersection  of  East  Livingston  Place 
and  Dolores. 

At  intersection  of  North  Upland  Avenue 
and  Milan  Street. 

At  intersection  of  Mary  Lane  and  Stepfien 
Drive, 

At  intersection  of  Bellegrove  Place  and 
Orchard  Road. 

At  intersection  of  Powell  Street  and 
Wholesalers  Parkway. 

At  Intersection  of  Morris  Place  and  Gelpi 
Avenue. 

Approximately  600  feel  south  on  intersec- 
tion of  Maple  Ridge  Drive  and  Airline 
Highway. 

Approximately  500  feet  west  of  intersec- 
tion of  Caroline  Street  and  U.S.  Route 
48. 

Approximately  500  leet  southwest  of 
intersection  of  Valerie  Avenue  and 
State  Route  48. 

At  intersection  of  Mangold  Street  and  Hi- 
biscus Place. 

At  intersection  ol  4ih  and  Moss  Lane 

Approximately  500  feet  southwest  of 
Intersection  ol  Levee  View  Dnve  and 
State  Route  48. 

At  intersection  of  South  Drive  and  Central 
Avenue. 

Riverdale  Drive  east  to  Shrewsbury 
Road,  south  ol  US.  Route  90. 

Approximately  300  leet  south  of  intersec- 
tion of  US.  Route  90  and  Coolidge 
Street. 

At  intersection  ol  Spruce  and  Brooklyn 
Avenue. 

At  intersection  of  Byron  and  Dakm  Street 

At  Hackberry  Bay  

At  Bayou  Segnette  near  Mayronne  Canal 
just  south  ol  Westwego  corporate  limits. 

At  Cammada  Bay  

At  Bay  Des  llettes  

Northern  end  of  Three  Bayou  Bay  

At  confluence  ol  Cheniere  Traverse 
Bayou  with  Bayou  Dupont. 

At  confluence  of  Bayou  Des  Families  with 
Bayou  Barataria. 

Government  Office  Building,  1221  Elmwood  Place  Boulevard,  Harahan.  Louisiana. 

Yenni,  Jefferson  Parish  President.  1221  Elmwood  Place  Boulevard,  Suite  1002.  Harahan,  Louisiana 


« Depth  in  feet  atx)ve 

ground.  'Elevation  m  feet 

(NGVD) 


Existing 


•-3.0 

•-3.0 

•-1.5 

None 

None 

None 

•4.0 

None 

None 

None 

None 

None 

None 

None 
None 

None 
None 
None 

None 

None 

'10.5 

•4,5 

•9.0 

•10.0 

•7.0 

•5.0 

'35 


Modlll«KJ 


'15.0 

-35 

-2  0 

•0.0 

•00 

•3  0 
•2  0 

•15 
•25 
•45 
•0  0 

•7  0 

•65 

•45 

•60 
•80 

•95 
•90 

•4  0 

■35 

•20 

•150 
•50 

•13 
•15 
•12 
•12 

•7 


Louisiana 


Kenner  (City)  Jel- 
ferson  Parish. 


Ponding  Area  24 


None 


New  Orleans  International  Airport  east 
runway  north  towards  Veterans  Memo- 
rial Highway. 

West  of  East  Grandlake  Boulevard  

At  the  Intersection  of  Piatt  and  Mesa 
Streets. 

Maps  available  for  inspection  at  the  City  Hall,  1801  Williams  Avenue.  Kenner,  Louisiana. 
Send  comments  to  The  Honorable  Aaron  F.  Broussard,  Mayor  of  the  City  of  Kenner,  1801  WiHiams  Boulevard,  Kenner,  Louisiana  70062. 


None 
None 


•-3  5 


•-3  5 
•-3  5 
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State 

CityAown/county 

Source  ot  flooding 

Location 

t Depth  in  feet  atx>ve 

ground.  'Elevation  in  feet 

(NGVD) 

Existrg 

Modified 

t  rnKiana 

Westwego  (Crty) 
Jefferson  Pansh 

PontSng  Area  9 

At  intersection  ot  Vtc  A.  Pitne  Drive  and  E 
Avenue. 

At  Angela  Street  and  western  corporate 
limits. 

At  intersection  of  Southern  Pacific  Rail- 
road and  western  corporate  limits 

Dugues  Canal  at  southern  corporate  lim- 
its. 

•2.5 
•3.0 
•2.0 
•5.0 

•1.5 

Gulf  of  Mextco ~ 

•1.5 
•1.5 
•6.0 

Maps  available  for  inspection  at  the  City  Hall.  419  Avenue  A.  Westwego.  Louisiana. 

Send  comments  to  The  Honorabte  Robert  Bilhot.  Mayor  of  the  C4ty  ot  Westwego.  419  Avenue  A,  Westv»ego.  Louisiana  70094. 


Maine 


Farmington  (Town) 
Franklin  County 


Sandy  River 


Wilson  Stream 


Temple  Slraam 


BarVer  Stream 


Cascade  Brook 


Beaver  Brook 


Approximately   0.5   mile   downstream  of 

State  Route  41. 
Approximately    2.6    miles    upstream    of 

State  Route  4  txidge  (corporate  limits). 

At  confluence  with  Sandy  River 

Approximately  0.4  nule  upstream  of  State 

Route  133  bridge  (corporate  limits). 

At  confluence  with  SarxJy  River 

Approximately   09   mile   atxDve    Russels 

Mill  Road  Bridge  (corporate  limits). 

At  confluence  with  Sandy  River 

Approximately  800  feet  upstream  of  State 

Route  27. 

At  confluence  with  Sandy  River 

Approximately  180  feel  above  State  

Route  43  bridge  (Aliens  M4II  Ftoad). 

At  confluence  with  Sandy  River  

Upstream  side  of  Middle  Street  txidge 

Entire  shoreline  within  corrwTwnity  


•338 

•385 

•343 
•376 

•359 

•454 

•365 
Nor>e 

•347 
None 

•360 
•394 
None 


Clear  Water  Por^l 

Maps  availatjie  for  inspection  at  the  Farmington  Municipal  BuikSng,  147  Lower  Mam  Street.  Farmington.  Maine 

Serxl  comments  to  Ms  Francis  Hardy.  First  Selectman  of  the  Town  of  Farmington.  147  Lower  Main  Street.  Farmington.  Maine  04938 


•340 

•389 

•345 
•377 

•355 
•457 

•368 
•533 

•352 
•484 

•357 
•395 
•563 


New  Hampshire 


Freedom  (Town) 
Caroll  County 


West  Branch 


Ossipee  Lake 

Broad  Bay  

Leavitt  Bay  ~.. 


At  confluence  with  Ossipee  Lake 


Upstream  side  of  Ossipee  Lake  Road 

Entire  stwrehne  wittiin  corrvnuiity  

Entire  stxxeline  withm  community  

Entire  shorelir^e  wrthm  oorT^nunity  


None 

None 
None 
Nor^ 
Nor>e 


•441 

•446 
•414 
•414 
•414 


Maps  available  for  inspection  at  tfte  Town  Office  Bu*»ng.  0*d  Portland  Road.  Freedom.  New  Hampshire. 

Send  comments  to  Mr.  William  O.  Cutler.  Chairman  ot  the  Town  rt  Freedom  Board  of  Selectmen.  PC   Box  227,  Freedom.  New  Hampshire 
03836 


New  Hampstiire  .. 


Ossipee  (Town) 
Carroll  County 


Lovell  River 


West  Branch 


Approximately  0  5  mile  upstream  of  corv 

ftuence  wrtti  Ossipee  Lake 
ApproKimatefy    1.000   feet    i^jstream   of 

State  Route  16/25 
Approximatety  0  6  mile  upstream  of  cor»- 
fluence  with  Ossipee  Lake. 

At  upstream  corporate  limrts  ._ 

Maps  available  for  inspection  at  the  Town  Han.  Mam  Street,  Center  Ossipee.  New  Hampshire. 

Serid  comments  to  Mr  John  P.  Picard.  Chairman  of  the  Town  ot  Ossipee  Board  of  Selectmen.  CarroN  County.  P.O.  Box  67.  Center  Ossipee, 
New  Hampshire  03814 


•414 


None 


None 


Norw 


415 


•434 


•414 


446 


New  York 


Wirxlham  (Town) 
Greefte  Cour>ty 


Batavta  Kin 


None 


Approximately   07   mile   downstream   of 

Courrty  Route  12  (South  Street). 
Approximately    16    miles    upstream    of 
County  Route  56. 

Maps  available  lor  inspection  at  ttw  Town  HaB.  Route  296,  Hensorrviile.  New  York 

Send  comments  to  Mr    Patnck  P.  Meehan.  Jr..  Supervisor  of  Che  Town  of  Wirxtfam.  Town  of  Wndham.  Greene  County.  P.O.  Box  96. 
Hensonville.  New  Yoik  12439. 


t^one 


•1.467 
♦2.345 


Pennsylvania 


Allegheny  (Town- 
ship) Westmore- 
land County. 


Pine  Run  (Lower  Reach) 


At  the  CONRAIL 


Approximatety  700  feet  upstream  of  State 
Route  56  (Bypass). 


None 


None 


•789 


•815 
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State 


Cityrtown/county 


Source  of  flooding 


Location 


•Depth  in  feet  above 

grourxj.  'Elevation  m  feet 

(NGVD) 


Existing  Modified 


Maf)S  availat)le  for  inspection  at  tfie  Allegheny  Community  BuikJing,  136  Community  Building  Road,  Leechburg,  Pennsylvania. 
Send  comments  to  Mrs.  Rapheala  Stoner,  Chairperson  of  the  Allegheny  Board  of  Supervisors,  136  Community  BuikJing  Road.  Leechburg. 
Pennsylvania  15656. 


Pennsylvania 


Avalon  (Borough) 
Allegheny  Coun- 
ty- 


Ohio  River 


Approximately  0.95  mile  downstream  of 
Divergence  of  Ohio  River  Back  Chan- 
nel. 
Approximately  750  feet  upstream  of  Di- 
vergence of  Ohio  River  Back  Channel. 
Maps  availatjie  for  inspection  at  the  Borough  Hall,  640  California  Avenue,  Avalon,  Pennsylvania. 
Send  comments  to  Ms.  Joan  Welsh,  Manager  for  the  Borough  of  Avalon,  640  California  Avenue,  Avalon,  Pennsylvania  15202. 


None 


None 


•723 


•724 


Pennsylvania 


Baldwin  (Borough) 
Allegfieny  Coun- 
ty- 


Monongahela  River , 


At  confluence  of  Becks  Run 


•733 


•734 


•734 


735 


Approximately  0.42  mile  downstream  of 
Glenwood  Bridge. 

Maps  available  for  inspection  at  the  Zoning  Office,  3344  Churchview  Avenue,  Baldwin,  Pennsylvania. 

Send  comments  to  Mr.  Robert  P.  Bittle,  President  of  the  Borough  of  Baldwin  Council,  3344  Churchview  Avenue.  Pittsburgh,  Pennsylvania 
15227. 


Pennsylvania 


Bellevue  (Borough) 
Allegheny  Coun- 
ty- 


Ohio  River 


Approximately  750  feet  upstream  of  Di- 
vergence of  Ohio  River  Back  Channel. 


None 


None 


Approximatety  0.43  mile  downstream  of 
lilcKees  Rocks  Bridge. 

Maps  available  for  inspection  at  the  Borough  Hall,  537  Bayne  Avenue,  Bellevue,  Pennsylvania. 
Send  comments  to  Mr.  Robert  T.  Grimm,  Manager  of  the  Borough  of  Bellevue,  537  Bayne  Avenue,  Bellevue,  Pennsylvania  15202. 


•724 


•724 


Pennsylvania 

Braddock  (Bor- 
ough) Allegheny 
County. 

Monongahela  River 

At  a  point  approximately   550  feet  up>- 
stream  of  Rankin  Bridge. 

At  a  point  approximately  0.29  mile  down- 
stream ot  Lock  &  Dam  No.  2. 

•738 
•739 

•739 

•740 

Maps  available  lor  inspection  at  tlie  Code  Enforcement  Street,  41 5  Sixth  Street,  Braddock,  Pennsylvania. 

Send  comments  to  Ms.  Mildred  Devich,  President  of  the  Borough  of  feraddock  Council,  4i5  Sixth  Street,  Braddock,  Pennsylvania  I5i04. 


Pennsylvania 

California  (Bor- 
ough) Washing- 
ton County 

Monongahela  River 

Approximately   1.3  miles  downstream  of 
confluence  of  Pike  Run. 

•766 

•769 

Approximately  2.9  miles  upstream  of  the 

•770 

•773 

confluence  of  Pike  Run. 

Maps  available  lor  Inspection  at  the  Municipal  Building,  114  5fh  Street,  California,  Pennsylvania. 

Send  comments  to  The  Honorable  Joseph  Dochmez,  Mayor  of  the  Borough  of  California,  218  Pennsylvania  Avenue,  California.  Per>nsyivania 
15419. 


Pennsylvania 


Clairton  (City)  Alle- 
gheny County. 


Monongahela  River 


747 


•748 


Approximately  0  51   mile  downstream  ot 

Glassport  Bridge 
Ap>f)roximately    500   feet   downstream   of 
confluence  of  Wylie  Run. 

Maps  available  for  Inspection  at  the  City  Engineer's  Office,  551  Ravensburg  Boulevard,  Clairton,  Pennsylvania. 
Send  comments  to  Mr.  Bruce  E.  Jenkins,  Engineering  Assistant,  551  Ravensburg  Boulevard,  Clairton,  Pennsylvania  15025-1297 


■748 
•750 


Pennsylvania 


Coal  Center  (Bor- 
ough) Washing- 
ton County. 


Monongahela  River 


Apjproximately  1,650  feet  downstream  of 
confluence  of  Pike  Run. 


Approximately  200  feet  upstream  of  con- 
fluence of  Pike  Run. 
Maps  available  for  inspection  at  the  Coal  Center  Borough  Building,  132  Water  Street,  Coal  Center,  Pennsylvania. 
Send  comments  to  The  Honorable  James  Roberts,  Mayor  of  the  Borough  of  Coal  Center,  P.O.  Box  174,  Coal  Center,  Pennsylvania  15423. 


Pennsylvania 


Collier  (Township) 
Allegheny  Courv 

ty- 


Robinson  Run 


•770 


•770 


Afjproximately  1.09  miles  downstream  of 
Union  Avenue. 

Approximately  1.25  miles  downstream  of 
Union  Avenue. 


None 


None 


•887 


•888 


IH^HH 
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State 


City /town/county 


Source  of  flooding 


Ctiaftiers  Creek 


Locaton 


#Deptti  in  feet  above 

ground.  'Elevation  in  feet 

(NGVO) 


Existing 


•795 
•802 


Modified 


•797 
'801 


Just  downstream  of  Painters  Run  Road  ... 
Approxjniatefy    0.39    miie    upstream    of 
State  Route  5i9  (Washington  Pike). 

Maps  available  for  irtspection  at  the  Zorvng  Office.  2418  HiUtop  Road.  CoUier.  Permsylvanta. 

Send  comments  to  Mr.  Nek  iWlamula.  Ct«irman  of  the  Township  o<  CoUier  Board  of  Commissiooers.  2418  HiHtop  Road.  Presto,  Pennsylvar>ia 
15142. 


Pervtsytvania 


Coraopolis  (Bor- 
ough) Al»egheny 
County. 


Morrtour  Run 


At  the  upstream  side  of  Montour  Railroad 


•718 


•718 


Approumatefy   750  feet  downstream  of 
Coraopolis  Boulevard. 

Maps  availal)le  for  Inspection  at  the  Borough  Hal.  1012  Fifth  Averxje.  CoraopoUs,  Pennsylvania. 
Send  comments  to  The  Honorable  Orlando  Falcione.  Mayor  of  the  Borough  of  Coraopolis,  1012  Fifth  Avenue,  Coraopolis.  Pennsylvania  15108 


•719 
•719 


Pennsylvania 


Crafton  (Borough) 
Allegheny  Coun- 
ty- 


Chartiers  Creek 


Approximately    1.5    miles    upstream    of 
Ingram  Avenue. 


None 


None 


At  Chartiers  Avenue 

Maps  available  for  inspection  at  the  Borough  Hall,  100  Stotz  Avenue.  Crafton,  Pennsylvania. 

Send  comments  to  W.  Alvin  Handelsman.  Engineer  for  the  Borough  of  Crafton,  101 1  Alcon  SUeet.  Pittsburgh.  Pennsylvania  15220. 


•754 


•759 


Pennsylvania 

Cumberland 
(Township) 
Greene  County 

Monongahela  River 

Muddy  Creek  

Approximately  500  feet  downstream  of 
confluence  of  New  Run  (downstream 
corporate  limits). 

At  confluence  of  Little  Whitley  Creek  (up- 
stream corporate  limits). 

0.8  mile  downstream  of  Townstiip  Route 
634. 

Approximately  470  feet  upstream  of  Leg- 
islative Route  30102. 

None 

None 
None 
None 

•786 

•794 
•1.006 

•1.031 

Maps  available  for  inspection  at  the  CumberlarK)  Township  Building.  100  Municipal  Road.  Carmchaels,  Pennsylvania 

Send  comments  to  Mr   Philip  A.  Donaldson.  Zorwig  Officer.  Cumberland  Township  Building.  100  Municipal  Road,  Carmichaels.  Pennsylvania 
15320. 


Pennsylvania 


DelnfX)nt  (Borough) 
WestrrxKeland 
County. 


Turtle       Creek 
Reach). 


(Upper 


Approximately   AOO   feet  downstream  of 
Okj  William  Penn  Highway. 


None 


•1.054 


Approximately  350  feet  upstream  of  Old  None  'l.OSS 

William  Penn  Highway. 
Maps  available  lor  inspection  at  the  Delnront  Borough  Office.  77  Greensburg  Street.  Delmont.  Pennsylvania. 
Send  comments  to  Ms.  Sarah  Jane  Lamont,  President  of  the  Delmont  Borough  Council,  77  Greensburg  Street,  Delmont.  Penrwylvama  15626 


Pennsylvania 


Dravoslxirg  (Bor- 
ough) Allegheny 
Courity. 


Monongahela  River 


Approximately  0.75  mile  downstream  of 
Mansfield  Bndge. 


•745 


•745 


Approximately  0.25  mile  downstream  of 
Mansfield  Bridge. 

Maps  available  for  inspection  at  the  Borough  Hall.  226  Maple  Avenue.  DravostHjrg,  Pennsylvania. 
Send  comments  to  Mr.  Art  Page,  President  of  the  Borough  of  Dravosburg  Council.  P.O.  Box  37.  Dravostxirg,  Pennsylvania  15034. 


•746 


•746 


Pennsylvania 


Dunkard  (Town- 
ship) Greene 
County. 


Duquesne  (City)  Al- 
legheny County. 


At  confluence  of  Dunkard  Creek 


Approxin^tely    0.68    mile    upstream    of 
Point  Marion  Lock  and  Dam. 


None 


None 


•805 


•809 


Maps  available  for  inspection  at  the  Dunkard  Township  BmkJmg.  Comer  of  Grant  Street  and  Taylortown  Road,  Bobtown,  Pennsylvania. 

Send  comments  to  Mr.  Jerome  K  Wiiey.  Chairman  o<  the  Townstip  o<  Dunkard  Board  of  Supervisors.  Box  369,  Bobtown.  Pennsylvania  15315. 


Pennsylvania Duquesne  (City)  Al-    Monongahela  River At  a  point  approximately  0.27  mile  up- 
stream of  Lock  and  Dam  No.  2. 
At  a  point  approximately  1,200  feet  up- 
stream      of       McKeesport-Duquesne 
Bridge 

Maps  available  for  inspection  at  the  Buikjing  Inspector's  Otine.  12  South  Second  Street,  Duquesne,  Pennsylvania. 


•740 
•743 


•741 
•744 
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State 


City /town/county 


Source  of  flooding 


Location 


•Depth  in  feet  above 

ground.  •Elevation  m  feet 

(NGVD) 


Existing 


Modified 


Send  comments  to  The  Honorable  George  F.  Matt  II,  Mayor  of  the  City  of  Duquesne,  12  South  Second  Street,  Duquesne,  Pennsylvania  151 10. 


Pennsylvania 


East  Huntingdon 
(Township) 
Westmoreland 
County. 


Belson  Run 


Apprciximately    350    feet    upstream    of 
Sunny  Lane. 


None 


None 


Approximately    625    feet    upstream    of 
Sunny  Lane. 
Maps  available  for  inspection  at  the  East  Huntingdon  Municipal  BuiWing.  Route  981,  Alverton,  Pennsylvania. 
Send  comments  to  Mr.  Joel  B.  Suter.  Supen/isor  for  the  Township  of  East  Huntingdon,  P.O.  Box  9,  Alverton,  Pennsylvania  15612. 


•1.138 


•1.139 


Pennsylvania 


East  Pittsburgh 
(Borough)  Alle- 
gheny County. 


Turtle  Creek 


Backwater  reach  from  Monongahela 
River  up  to  Westinghouse  Bndge  at 
Lirxx)ln  Highway. 


None 


•741 


Maps  available  for  inspection  at  the  Borough  Hall,  516  Bessemer  Avenue,  East  Pittsburgh,  Pennsylvania. 

Send  comments  to  Mr.  James  Geric,  President  of  the  Borough  of  East  Pittsburgh  Council.  516  Bessemer  Avenue.  East  Pittsburgh.  Pennsvtva- 


Pennsylvania 


Elizatieth  (Bor- 
ough) Allegheny 
County. 


Monongahela  River 


Fallen  Timber  Run 


Approximately  0.21    mile  downstream  of 
confluence  of  Fallen  Timber  Run. 


At  confluence  of  Smiths  Run  *749  *750 

At  confluence  with  Monongahela  River  ....  '749  '/so 

Approximately  400  feet  downstream  of  None  ^752 

Rothey  Street  (Pennaman  Avenue). 

Maps  availatile  for  inspection  at  the  Borough  Hall,  206  Third  Avenue,  Elizatieth,  Pennsylvania. 

Send  comments  to  The  Honorable  Gerakj  M.  LaFrankie,  Mayor  of  the  Borough  of  Elizabeth,  206  Third  Avenue,  Elizabeth,  Pennsylvania  15037 


•748 


•750 


Pennsylvania 


Elizabeth  (Town- 
ship) Allegheny 
County. 


Monongahela  River 


Approximately  100  feet  upstream  of  con- 
fluence of  Wylie  Run. 


Approximately  0.43  mile  downstream  of 
State  Route  51 . 

Wylie  Run  At  confluence  with  Monongahela  River  ....  '747  '750 

Approximately   150  feet  downstream  of  ^747  '750 

Glassport  Road  (McKeesport  Road). 
Maps  availatile  for  inspection  at  the  Township  Hall,  522  Rock  Run  Road,  Township  of  Elizabeth,  Pennsylvania. 

Send  comments  to  Mr.  Charles  Carlock,  Chairman  of  the  Township  of  Elizabeth  Board  of  Supervisors,  522  Rock  Run  Road  Buena  Vista  Penn- 
sylvania 15018.  '  ' 


•747 
•747 


•750 
•750 


Pennsylvania 


FairtieW  (Township) 
Westnwreland 
County. 


Tut>mill  Creek 


At  Tut)mill  Dam 


Approximately   550   feet  downstream  of 
Tubmill  Dam. 


tMone 


None 


Maps  available  for  inspection  at  the  Fairfield  Township  Municipal  Buikjing,  S.R.  101 1  Midget  Camp  Road,  Bolivar,  Pennsylvania. 
Send  comments  to  Mr.  Paul  J.  Altimus,  Chairman  for  the  Township  of  Fairfield,  R.D.  #1,  Box  231A,  Bolivar,  Pennsylvania  15923 


•1,295 


•1,289 


Pennsylvania 


Monongahela  River 


At  confluence  of  Smiths  Run 


•749 


Fonvard  (Town- 
ship) Allegheny 
County. 

Maps  availatjie  for  inspection  at  the  Township  Municipal  BuiWing,  River  Road,  Fon/vard,  Pennsylvania. 

Send  comments  to  Mr.  Louis  Majoris,  Chairman  of  the  Township  Board  of  Supervisors,  R.D.  3,  Box  40-A,  Monongahela.  Pennsylvania  15063 


750 


Pennsylvania 


Bear  Run 


Approximately    0.51     mile    upstream    of 
Mount  Nebo  Road. 


IMone 


Franklin  Park  (Bor- 
ough) Allegheny 
County. 

Maps  available  for  inspection  at  the  Borough  HaH.  2428  Rochester  Road,  Franklin  Park,  Pennsylvania. 

Send  comments  to  Mr.  Gerakj  L  Reichart,  NAanager  of  the  Borough  of  Franklin  Par,  2428  Rochester  Road,  Sewickley,  Pennsylvania  15143. 


•950 


Pennsylvania 


Glassport  (Bor- 
ough) Allegheny 
County. 


Monongahela  River 


Approximately    0.37    mile    upstream    of 
Glassport  Bridge. 
Maps  available  for  inspection  at  the  Borough  Hall.  Fifth  &  Monongahela,  Glassport,  Pennsylvania. 


Approximately  0.34  mile  upstream  of  con- 
fluence of  Harnson  HoUow  Stream. 


•746 
•747 


•747 


•748 
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State 


City/town/coonty 


Source  of  flooding 


Location 


«Oepth  in  feet  above 

ofoond.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Send  comments  to  iy*lr.  Anthony  Pepe.  President  of  tf>e  Borough  of  Glassport  Counal.  Fifth  &  Monongahela.  Glassport.  Pennsylvania  15045. 


Pennsylvania 


Greenst»ro  (Bor- 
ough) Greene 
County. 


Morxx^gahela  River 


Approximately   900  feet  downstream   of 
downstream  corporate  limits. 


•799 
•800 


At  ttie  upstream  corporate  limits 

I^aps  availaWe  tor  inspection  at  the  Greensboro  Borough  Building,  Mam  Street.  Greensboro,  Pennsylvania 

Send  comments  to  Mr.  Peter  O  Everty.  President  of  the  Borough  of  Greensboro  Council.  P  0.  Box  152.  Greensboro.  Pennsylvania  15338. 


•800 


•801 


Pennsylvania 


Hamttton  (Towrv 
ship)  Monroe 
County. 


McMichael  Creek 


At  upstream  corporate  limits 


None 
•465 


Approximately   150  feet  dovimstream  of 
Turkey  Hill  Road. 

Maps  availaWe  for  inspection  at  the  Township  Building,  Fenner  Street.  Hamilton,  Pennsytvama. 
Send  comments  to  Mr.  Alan  Everett.  Chairman  of  the  Township  of  Hamilton  Board  of  Supervisors.  P.O  Box  285,  Sciota,  Pennsylvania  18354 


•623 
•466 


Pennsylvania 


Harmar  (Township) 
Allegheny  Coun- 
ty 


Little  Deer  Creek 


Approximately   150  feet  downstream  of 
Jacoby  Road. 

Approximately  700  feet  upstream  of  Bes- 
semer and  Lake  Erie  Railroad. 


None 


None 


•783 
•815 


Maps  availaWe  for  inspection  at  the  Township  Hall.  701  Freeport  Road.  Harmar.  Pennsylvania. 

Send  comments  to  Mr  Frederick  Domaratz.  Chairman  of  the  Township  of  Harnr^ir  Board  of  Supervisors.  701  Freeport  Road.  Cheswtck.  Penrv 
sylvania  15024. 


Pennsylvania 


Tritxjtary    A    to    Chartiers 
Creek 


At  confluence  with  Chartiers  Creek  to  ap- 
proximately 0  49  mile  upstream  of  con- 
f1uer>ce. 


None 


•787 


Heidelberg  (Bor- 
ough) Allegheny 
County. 

Maps  available  for  inspection  at  the  Borough  Hall.  1631  East  Pailroad  Street,  Heidelberg,  Pennsylvania 

Send  comments  to  Ms.  Denise  Breen,  President  of  the  Borough  of  Heidelberg  Council.  1631  East  Railroad  Street.  Heidelberg.  Pennsylvania 
15106. 


Pennsylvania 


Homestead  (Bor- 
ough) Allegheny 
County 


Monongahela  River 


Approximately   600  feet  downstream  of 
Pittsburgh  Homestead  Bridge. 


None 


None 


Approxinrwtely   4.000   feet    upstream   of 
Pittsburgh  Homestead  Bridge 

Maps  available  for  inspection  at  the  Borough  HaH,  1 705  Maple  Street.  Homestead,  Pennsylvania. 

Send  comments  to  Mr.  John  Cornelius.  Manager  of  the  Borough  of  Homestead.  P.O.  Box  448.  Homestead.  Pennsylvania  15120 


•737 


•737 


Pennsylvania 


Jefferson  (Bor- 
ough) Allegheny 
County. 


Lick  Run 


Monongahela  River 
Lobbs  Run  


Approximately   "400    feet    upstream    of 
Cochrans  Mill  Road 

At    downstream    side    of    Curry    Hollow 

Road. 
Approximately  3.700  feet  downstream  of 

Glassport  Highway  Bridge. 
At  confluence  of  Perrv  Mill  Run      

None 

None 

None 

•751 
•751 
•751 

•963 

•985 
•747 
•752 

At  confluence  with  Monogahela  River  

Approximately  100  feet  upstream  of  Wal- 
ton Road. 

•752 
•752 

Maps  available  for  inspection  at  the  Borough  Hall,  925  Old  Clairton  Road,  Jefferson.  Pennsylvania 

Send  comments  to  Mr.  Pat  Capolupo.  President  of  the  Borough  of  Jefferson  Council.  925  Old  Clairton  Road,  Clairton.  Pennsylvania  15025 


Pennsylvania 


Kiltxjck  (Township) 
Allegheny  Coun- 
ty 


Lownes  Run . 


Approximately  3,300  feet  downstream  of 

the  approximate  center  of  the  multiple 

lanes  of  Interstate  279. 
Approximately  2,600  feet  downstream  of 

the  approximate  center  of  the  multiple 

lanes  of  Interstate  279. 


None 
None 


•798 


•802 


Maps  available  for  inspection  at  the  Township  Hall.  343  Eicher  Road.  Kilbuck,  Pennsylvania 

Send  comments  to  Mr.  Tinwhy  Frew.  Chairman  of  the  Township  of  Kilbuck  Board  of  Supen/isors.  343  Eicher  Road,  Kilbuck.  Pennsylvania 
15237-1012. 
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State 


Penr^yfvania 


Cityrtown/county 


Leetsdale  (Bor- 
ough) Allegheny 
County. 


Source  of  flooding 


Big  Sewickley  Creek 


Location 


At  a  point  approximately  250  feet  dowrv 
stream  of  Ohio  River  Boulevard. 


#Depth  in  feet  above 

ground.  •Elevation  in  feet 

(NGVD) 


Existing 


•712 
•715 


Modified 


•711 


At  a  point  approximately  250  feet  up-  *715  '711 

stream  of  Beaver  Road. 
Maps  availat)le  for  inspection  at  the  Borough  Hall,  85  Broad  Street,  Leetsdale.  Pennsylvania. 

Send  comments  to  Mr.  James  F.  Shaughnessy,  President  of  the  Borough  of  Leetsdale  Council.  85  Broad  Street.  Leetsdale,  Pennsylvania 
15056-1109. 


Penrisytvania 


Lincoln  (Borough) 
Allegheny  Coun- 
ty. 


Monongahela  River 


Boston  Hollow  Run 


Wylie  Run 


Approximately  0.23  mile  upstream  from 
the  Glassport  Highway  Bridge. 


At  the  confluence  with  Wylie  Run '749  "750 

Approximately  0.56  mile  upstream  of  Pitt  None  *866 

Street  Tributary. 
Approximately  0.59  mile  upstream  of  Pitt  None  'SeS 

Street  Tributary. 
At    confluence    with    the    Monongahela  *748  '750 

River. 
Approximately  0.25  mile  upstream  of  Mill  None  *859 

Hill  Road. 

Maps  availatile  for  inspection  at  the  Borough  Hall.  Port  View  Road,  Lincoln.  Pennsylvania. 
Send  comments  to  The  Honorable  Florence  Swamtack.  Mayor  of  the  Borough  of  Lincoln,  R.D.  #4,  Box  120-B,  Elizabeth.  Pennsylvania  15037. 


♦747 


•748 


Pennsylvania 


Luzerne  (Town- 
ship) Fayette 
County. 


Monongahela  River 


•775 


•789 


Approximately  1.8  miles  downstream  of  ^773 

confluence   of   Rush    Run   (at  down- 
stream corporate  limits). 

/tpproximately  3.6  miles  upstream  of  con-  '787 

fluence   of    Hereford    Hollow    (at   up- 
stream corporate  limits). 
Maps  available  for  inspection  at  the  Luzerne  Township  BuiWing.  415  Hopewell  Road.  Brovmsville,  Pennsylvania. 

Send  comments  to  Mr.  Wi»iam  Baker,  Chaimian  of  the  Luzerne  Township  Board  of  Supervisors,  415  Hopewell  Road,  Brownsville  Pennsylvania 
15417. 


Pennsylvania 


Girty's  Run 


Approximately    0.67    mile    upstream    of 
Three  Degree  Road. 


Nor» 


McCandless 
(Town)  Allegheny 
County. 

Maps  available  for  inspection  at  the  Town  Hall,  Zoning  and  Planning  Office,  9955  Grubbs  Road.  McCandless,  Pennsylvania. 
Send  comments  to  Mr.  Tobias  M.  Cordek.  Manager  of  the  Town  of  McCandless,  9955  Grubbs  Road,  Wexford,  Pennsyhrania  15090 


•1.092 


Pennsylvania 


McKeesport  (City) 
Allegheny  Coun- 
ty- 


Monongahela  River 


Youghiogheny  River 


Approximately  0.45  mile  downstream  of 

Mansfield  Bridge. 
At  confluence  with  Monongahela  River  ....  *744 

Approximately  500  feet  upstream  of  15th  ^744 

Avenue. 
Maps  available  for  inspection  at  the  BuikJing  Inspector's  Office,  201  Lysle  Boulevard.  McKeesport,  Pennsylvania. 
Send  comments  to  The  Honorable  Lou  Washowich,  Mayor  of  the  City  of  McKeesport.  201  Lysle  Boulevard.  McKeesport.  Pennsylvania  15132 


At  McKeesport-Duquesne  Bridge 


•743 
•745 


•744 


•746 

•745 
•745 


Pennsylvania 


Monessen  (City) 
Westmoreland 
County. 


Monongahela  River . 


Approximately  0.5  mile  upstream  of  the 
Donora-Monessen  Bridge. 


•759 
•760 


Approximately    1,025   feet   upstream   of 
North  Charleroi  Bridge. 
Maps  available  for  inspection  at  the  City  Hall,  100  Third  Street,  Monessen.  Pennsylvania. 
Send  comnr>ents  to  The  Honorable  Robert  H.  Leone.  Mayor  of  the  City  of  Monessen,  100  Third  Street,  Monessen,  Pennsylvania  15062. 


•760 


•762 


Pennsylvania 


Monongahela  (City) 
Washington 
County. 


Monongahela  River . 


Approximately    0.9    mile    upstream    of 
Monongahela  Highway. 

Digeon  Creek At  confluence  with  Monongahela  River  .... 

Upstream  corporate  limit 

Maps  available  for  inspection  at  the  Monongahela  City  HaH.  449  West  lutein  Street.  Monongahela.  Pennsylvania. 


Approximately  1.1   miles  downstream  of 
Monongahela  City  Bridge. 


•754 


•755 

•755 
•755 


•755 


•756 

•756 
•756 


■  ««^«p«^m 


»»_  J I 
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State 


City/town/coonfy 


Source  of  flooding 


Location 


•Depth  in  feet  atwve 

ground.  'Elevation  m  feet 

(NGVD) 


Existing 


Modified 


Send  comments  to  The  Honorabte  John  Moreschi.  Mayor  of  the  City  of  Monongahela.  449  West  Mam  Street.  Monongahela,  Pennsylvania 
15063. 


Pennsylvania 


Monroeville  (Mu- 
nicipality) Alle- 
gheny County. 


Turtle  Creek 


At  the  confluence  of  Lyons  Run 


None 
None 


•832 
•866 


Approximately    1.48   miles   upstream   of 
confluence  of  Abers  Creek. 

Maps  available  for  inspection  at  the  Engineering  Office,  2700  Monroeville  Boulevard,  Monroeville.  Pennsylvania. 

Send  comments  to  Ms.  Mary  Ann  Nau.  Manager  of  the  Municipality  of  Monroeville,  2700  Monroeville  Boulevard.  Monroeville.  Pennsylvania 
15146. 


Pennsylvania 


Moon  (Township) 
Allegheny  Courv 

fy 


McClarens  Run 


At  confluence  with  Montour  Run 


Approximately  0.34  mile  upstream  of  Hil-  None  ^920 

ton  Inn  Drive. 
Montour  Run Approximately    500    feet    upstream    of  None  '719 

Montour  Railroad. 
At  confluence  of  McClarens  Run None  •867 

Maps  available  for  inspection  at  the  Building  Inspector's  Office.  1000  Beaver  Grade  Road.  Moon.  Pennsylvania. 

Send  comments  to  Mr.  George  Semich.  Chairman  of  the  Township  of  Moon  Board  of  Supervisors.  Municipal  Center,  lOOO  Beaver  Grade  Road 
Moon.  Pennsylvania  15108. 


None 


•867 


Pennsylvania 


Munhall  (Borough) 
Allegtieny  Courv 

ty. 


Monongahela  River 


At  a  point  approximately  0.76  mile  up- 
stream of  Pittsburgh  Homestead  Bridge. 


None 


None 


At  a  point  approximately  1 ,250  feet  down- 
stream of  Rankin  Bridge. 

Maps  available  for  inspection  at  the  Borough  Hall.  1900  West  Street,  Munhall.  Pennsylvania. 

Send  comments  to  Mr.  Robert  C.  Eberhart,  Manager  of  the  Borough  of  Munhall.  1900  West  Street.  Munhall,  Pennsylvania  15120 


•737 


•739 


Pennsylvania 


New  Stanton  (Bor- 
ough) Westmore- 
land County. 


Belson  Run 


At    downstream    corporate    limits    with 
Hempfield. 

At  upstream  corporate  limits  with  Hemp- 
field  (near  Sandworks  Road). 


None 
None 


•1,043 


•1,133 


Maps  available  for  inspection  at  the  Borough  Municipal  Building,  451  West  Center  Avenue,  New  Stanton,  Pennsylvania. 
Send  comments  to  Mrs.  Sally  J.  Taubken.  New  Stanton  Council  President.  P.O.  Box  237,  New  Stanton,  Pennsylvania  15672. 


Pennsylvania 


Nictwison  (Towrv 
ship)  Fayette 
County. 


Monongahela  River 


At  the  confluence  of  Cats  Run 


•797 


•801 


•798 


•800 


Approximately  1,100  feet  downstream  of 
the  confluence  of  Georges  Creek. 

Maps  available  for  inspection  at  the  Nicholson  Township  Building,  R.D.  2.  Smithfield,  Pennsylvania. 

Send  comments  to  Mr.  John  Black,  Chairman  of  the  Township  of  Nicholson  Board  of  Supervisors,  Township  BuikJing,  R.D.  2,  Box  95.  Smith- 
field,  Pennsylvania  15478. 


Pennsylvania 


North  Braddock 
(Borough)  Alle- 
gheny County 


Monongahela  River 


At  a  point  approximately  700  feet  down- 
stream of  Lock  &  Dam  No.  2. 


None 


None 


•740 


•741 


At  a  point  approximately  250  feet  down- 
stream of  Port  Perry  Bridge. 
Maps  available  for  inspection  at  the  Borough  Hall.  600  Anderson  Street.  North  Braddock,  Pennsylvania. 

Send  comments  to  The  Honorable  Rayrrwnd  L  McDonough.  Mayor  of  the  Borough  of  North  Braddock,  600  Anderson  Street,  North  Braddock 
Pennsylvania  15104. 


Pennsylvania 


North  Huntingdon 
(Township) 
Westmoreland 
County. 


Brush  Creek 


Just  upstream  of  confluerx:e  of  Bushy 
Run. 


Upstream   side   of   second   crossing   of 
CONRAIL. 


None 


None 


•917 


•929 


Maps  available  for  inspection  at  the  North  Huntingdon  Township  Hall.  1 1279  Center  Highway,  North  Huntingdon,  Pennsylvania. 
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State 


City /town/county 


Source  of  flooding 


Location 


#Depth  in  feet  atxjve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Send  comments  to  Mr.  Eugene  Walczyk,  Chairman  of  the  Board  of  Commissioners  for  the  Township  of  North  Huntingdon  1 1279  Center  High- 
way, North  Huntingdon,  Pennsylvania  15642. 


Pennsylvania 


North  Versailles 
(Township)  Alle- 
gheny County. 


Monongahela  River 


At  a  point  approximately  0.55  mile  up- 
stream of  Port  Perry  Bndge. 


•741 


•742 


•742 


743 


At  a  point  approximately  0.70  mile  dowrrv 
stream  of  McKeesport-Duquesne 
Bridge. 

Maps  available  for  inspection  at  the  Township  Municipal  Center,  1401  Greensburg  Avenue.  North  Versailles,  Pennsylvania. 
Send  comments  to  Mr.  Edward  McGuire,  Chairman  of  the  Township  of  North  Versailles,  Board  of  Supervisors,  1401  Greensburg  Avenue  North 
Versailles,  Pennsylvania  15137. 


Pennsylvania 


Penn  Hills  (Munici- 
pality) Allegheny 
County. 


Thompson  Run 


Approximately  0.46  mile  dovmstream  of 
South  McCully  Drive. 


None 


None 


•839 


•962 


Approximately  600  feet  upstream  of 
Union  Railroad  culvert  opening  (up- 
stream side). 

Maps  available  for  inspection  at  the  Planning  Department.  12245  Frankstown  Road,  Penn  Hills,  Pennsylvania. 
Send  comments  to  The  Honorable  William  DeSantis,  Mayor  of  the  Municipality  of  Penn  Hills,  12245  Frankstown  Road,  Pittsburgh,  Pennsylvania 


Pennsylvania 


Penn  (Township) 
Westmoreland 
County. 


Lyons  Run 


Brush  Creek 


At  Pleasant  Valley  Road  (L.R.  64089)  

None 

•915 

Approximately    1.1    miles    upstream    of 

Reasant  Valley  Road. 
Upstream  side  of  most  upstream  crossing 

of  State  Route  766. 

None 
None 

•981 
•1.100 

Approximately  125  feet  upstream  of  ttie 
most  upstream  crossing  of  State  Route 
766. 

None 

•1,101 

Maps  available  for  inspection  at  the  Township  BuikJing,  Municipal  Court,  Harrison  City,  Pennsylvania. 

Send  comments  to  Mr.  Bill  Schaffer.  Chairman  of  the  Township  of  Penn,  P.O.  Box  452.  Harrison  City,  Pennsylvania  15636. 


Pennsylvania 


Pittsburgh  (City)  Al- 
legheny County. 


Monongahela  River , 


Approximately  200  feet  downstream  of 
South  Tenth  Street  Bridge. 

Approximately  1.11  miles  upstream  of 
Pittsburgh  Homestead  Bridge. 

Approximately  0.29  mile  downstream  of 
Beech  Street  (Mount  Pleasant  Road). 

At  the  confluence  with  the  Monongahela 
River. 

Approximately  0.32  mile  upstream  of 
Beck  Run  Road  (most  upstream  cross- 
ing). 

Maps  available  for  inspection  at  the  Department  of  City  Planning,  4th  Floor  Civic  Building,  200  Ross  Street,  Pittsburgh,  Pennsylvania. 
Send  comments  to  Ttie  Honorable  Tom  Murphy,  Mayor  of  the  City  of  Pittsburgh,  512  City  County  Building.  PittstKjrgh,  Pennsylvania  15219. 


Spring  Garden  Run 
Becks  Run  


•730 

'731 

•737 

•738 

None 

•906 

'733 

•734 

None 

'819 

Pennsylvania 


Port  Vue  (Borough) 
Allegheny  Coun- 
ty. 


Youghiogheny  River 


Approximately    0.12    mile    upstream    of 
West  5th  Avenue. 


•744 


•745 


Approximately  500  feet  upstream  of  15th  '744  ^745 

Avenue. 
Maps  available  for  inspection  at  ttie  Borough  Hall,  1191  Romine  Avenue,  Port  Vue,  Pennsylvania. 
Send  comments  to  Mr.  Orlando  DiMarco.  President  of  the  Borough  of  Port  Vue  Council,  1 191  Romine  Avenue,  Port  Vue,  Pennsylvania  15133. 


Pennsylvania 


Plum  (Borough)  Al- 
legheny County. 


Pucketa  Creek 


Just  upstream  of  State  Route  366 


None 
Nor>e 


At  county  boundary 

Maps  available  for  inspection  at  the  Planning  Department,  4575  New  Texas  Road,  Plum.  Pennsylvania. 

Send  comments  to  Mr.  Al  Flk:kinger.  Presklent  of  the  Borough  of  Plum  Council,  4575  New  Texas  Road,  Plum.  Pennsylvania  15239 


•784 
•852 


Pennsylvaria 


Rankin  (Borough) 
Allegheny  Coun- 
ty- 


Monongahela  River 


At  Rankin  Bridge 


•738 


•739 


48274 


Ketkjr.il    Kie^«.t»"r 


.,'V    V 


"!r»'silr"T     '-'.pJ'Mnhf''-   Jf)     lO'ta    /    Prrrpn^i»(f  RnFes 
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UMI 


4H274  K»fd«r.il   Rpvi.t»T    '   Vn\    50    V  >     !  ?» 1    ■     Vir>-'sihx       .ptpjiibtT  ^0,    1^)94   /   Proposed  Rates 


Stali 


City /town/county 


ScwRC  of  flooding 


tocatton 


tOepth  in  feet  above 
ground.  'Elevation  in  feet 
'  (NGVD) 


Existing 


Modified 


Mt^  I  iiiifcli  toe  Inspector*  at  tie  Bowugh  Hal.  320  HrnvMns  Mwmw.  Rankin,  Permsyfvania. 

Send  comnnents  to  Mr.  Pete  Veltre.  President  of  ttie  Borouqh  of  Rankin  Council.  320  Hawkins  Avenue,  Rankin,  Pennsylvania  15104. 


Pennsylvania 


Salem  (Townsliip) 
WestoTxxeland 
County. 


Crab  Tree  Ci«ek 


Approximately  0.3  mile  downstreaoi  of 
U.S.  Route  119. 

Approximately  130  feet  upst>eam  of  LR. 
64054. 


None 
None 


•990 
•1.037 


IVIaps  available  for  inspection  at  ttie  Township  Municipal  BuiWing.  Congaiity  Road,  Greensbuig*.  Pennsylvania 

Serxl  comments  to  Mr.  Frank  Pavlovich,  Chairman  of  ttie  Township  of  Salem  Board  of  Supervtsors,  Mumcopal  BuikjiriQ,  R,D   »4.  Greensbu«gk 
Pennsylvania  T5601. 


Pennsylvania 


Scottdale  (Bor- 

Jacob's     Creek 

(Lower 

Approximately  0.5  mite  upstream  of  5tli 

1.036 

'\Mt 

ough)  Westmore- 

Reach J. 

Avenue. 

land  County. 

Upstream  Borough  of  Scottdale  corporate 

1,035 

1,036 

limits. 

St?uffer  RVjn 

Confluence  with  Jacob's  Cre«k  

1,035 

1,036 

Approximately   100  feet  downstream  of 

1,035 

1,03ft 

Chesmut  Street. 

1 

Maps  awartabte  fo»  inspectton  af  the  Scottdale  Bomugti  Wa«.  ro  MT  Pteasant  Road,  ScotWale,  Pennsylvania 

Send  comments  to  The  Honorabte  Eugene  J.  Beran,  Mayor  of  the  Borough  of  Scottdale.  600  Eleanor  Avenue.  Scottdale.  Pennsylvania  15683. 


SewicWey  (Town- 

' Youghiogheny  Rh/er  Tribu- 

At the  corporate  Pimits  wttN  Bonou^  U 

1            None 

•864 

ship)  Westmore- 

tary 

Sutersville. 

land  County 

Approximately    100  feet   downstream  of 

None 

•860 

1 

corporate     tiniit&     mM\     Borough     of 

Sutersville. 

Mops  availat)le  for  inspection>  at  the  Municipal  ButkJbQk  IbRarshill  Road.  IrMin.  Pennsylvania. 

Send  comments  to  Mr.  F.  Regiswanyo,  Ctewnaa  et  the  Board  ol  Supervisors,  P.O.  Box  28.  Herminte,  Pennsylvania  1 5637. 


Pennsylvarwa 


South  Fayette 
(Township). 


Robmson  FUw 


None 


None 


-ftfig 


•922 


AppKixifnately  1.1-3  miles  downatfeaai.  of 

Union  Avenue. 
'  At  the  downstream  side  of  Mevey  Street  . 

Maps  available  lor  inspection  at  the  Townstup  Murwci^  BuiWtng,  5V5  Millers  Run  Road,  South  Fayette,  Penrwrtoaata. 

Send  corT>menls  to  Mr.  C.  Kenneth  Chambon^  Ptesideni  of  the  Township  of  South  Fayette  Board  of  ConwiBsioners.  515  Millers  Run  Road, 
ktergan.  Pennsyfwania  1 506< 


Pennsylvania 


Swissvale  (Bor- 
ough! Allegheny 
Courily. 


Approxlonlriy   t.Tl    mdes   vpstream   of 
Pittsburgh  Homestead  Budge. 


None 


None 


Approximately  0.61   nnile  downstream  of 
Rankin  Bridge. 

Maps  available  for  inspection  ailtw  Boiougti  HaR^  7560Ro6lyn  Straet,  Swissvale,  Pennsylvania. 
Send  commenis  to  Mr.  Thomas  J  Esposito,  Marwger  of  the  Borough  of  Swissvale.  7560  Roslyn  Sueet,  Swissvale.  Pennsylvania  15218. 


•738 
•738 


Pennsyl 


TarcntuM  (0c0- 
ough)  Allegheny 
Courily. 


ButC«eek 


i  Approximatefy    50   fieet    Jfawrwtteam    et 
State  Route  28 

Approximately    0.57    mile    upsDvem    ot 
State  Route  28. 


None 


None 


VW 


•774 


Maps  available  tor  inspection  aC  tte  BoreagtiBHMing,  304  Lock  Stteet,  Tarentum.  Pennsylvania, 

Send  comments  to  Mr.  Larry  Yeasted.  PreskJent  of  the  Borough  of  Tarentum  Council,  304  Lock  Street.  Tarentum..  Pennsylvania  15084. 


Perawikmm . 


<  \Jaitf  (TavMhip) 
\AAestfno*e<an6 
County. 

I 


SlMeCweli 


Approwinately   t,700  teet   upstream  of 
U'.S.  Roole  30. 

Approximately    1.200   (eet    apstteam   of 
U.S  Route  30. 


1',T*1 


•1.135 


1,T4? 


1,142 


Maps  available  tor  inspection  at  the  Unity  Tow»-    t  w^jmciper  BuJdbig,  R.D.  3,  Latrobe,  PennsyWanw. 

Send  comrDenU  to  Mr.  Mats  L.  kiltjsidt.  Code  Ento«cemen«  Officer  lor  the  Townstup  of  Unity,  R.D.  3,  Bm  526IC,  iLatrofce,  Pemsyfvania  T5650. 


ylvania 


Upper  SlCUm 
(Towwstup)  Alle- 
gheny County 


PainWr&Rua  , 


<!►>»'    r^  .ft     'r^^.v 


Ot 


Kone 


Power  Hill  Road. 


-n:ip. 
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State 


City /town/county 


Source  of  flooding 


Location 


#Depth  In  feet  atx)ve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


None 


Modified 


869 


Approximately    400    feet    upstream    of 
Painters  Run  Road. 

Maps  available  for  Inspection  at  the  Township  Municipal  Building.  1820  McLaughlin  Run  Road.  Upper  St.  Clair.  Pennsylvania. 
Send  comments  to  Mr.  Charles  Molzer.  President  of  the  Township  of  Upper  St.  Clair  Board  of  Commission,  1820  McLaughlin  Run  Road  Uooer 
St.  Clair.  Pennsylvania  15241.  »  •  ^^^y^ 


Pennsylvania 


Washington  (Town- 
ship) Fayette 
County. 


Monongahela  River 


Little  Redstone  Creek 


At  downstream  corporate  limits 


At   upstream   corporate    limits    (approxi- 
mately 0.6  mile  upstream  of  the  corv 
fluence  of  Little  Redstone  Creek). 
At  confluence  with  Mondhgahela  River  ....  '764  '767 

Approximately   670  feet  downstream  of  '766  *767 

State  Route  206  bridge. 

Maps  available  for  inspection  at  the  Washington  Township  Offices,  1390  Fayette  Avenue.  Belle  Verrron.  Pennsylvania. 

Send  comments  to  Mr.  Earnest  Legg,  Chaimian  of  the  Washington  Township  Board  of  Supervisors.  229  Long  Avenue   Belle  Vernon   Penn- 
sylvania 15012.  .       ■  ' 


'763 
•765 


765 
767 


Pennsylvania 


Washington  (Town- 
ship) Westmore- 
land County. 


Pucketa  Creek 


Pine  Run  (Upper  Reach)  .. 


Approximately     0.4     mile     upstream    of 

Ashbaug  Road. 
Approximately    0.6     mile     upstream    of 
Chamber  Road  (Pine  Run  Road). 
Maps  available  for  inspection  at  the  Washington  Township  Munrcipal  Building,  285  Pine  Run  Church  Road.  Apollo.  Pennsylvania. 
Send  comments  to  Mr.  Herbert  J.  Coulter,  Chairperson  of  the  Board  of  Supervisors,  285  Pine  Run  Church  Road,  Apolk),  Pennsylvania  15613. 


Approximately   725  feet  downstream  of 
State  Route  380. 


Pennsylvania 


West  Brownsville 
(Borough)  Wash- 
ington County. 


Monongahela  River . 


Approximately   20   feet   downstream   of 
confluence  of  Lily  Run. 


Approximately  1.300  feet  downstream  of 
the  Brownsville  Bridge. 

Maps  available  for  inspection  at  the  West  Brownsville  Borough  Buikjing.  235  Main  Street.  West  Brownsville.  Pennsylvania,  or  at  the  home  of 
Mr.  Jack  J.  Sabo,  West  Brownsville  Secretary.  615  Woodlawn  Avenue,  West  Brownsville,  Pennsylvania. 

Send  comments  to  The  Honorable  Joseph  A.  DeSalvo,  Mayor  of  the  Borough  of  West  Brownsville.  625  Middle  Street  West  Brownsville  Penn- 
sylvania 15417. 


Pennsylvania 


West  Elizabeth 
(Borough)  Alle- 
gheny County. 


Monongahela  River . 


At  State  Route  51 


•749 
•749 


•750 
•750 


Approximately    0.76    mile    upstream    of 
State  Route  51 . 
Maps  available  for  inspection  at  the  Borough  BuiWing.  Corner  of  5th  &  Lincoln,  West  Elizabeth,  Pennsylvania. 

Send  comments  to  Mr.  John  Nikolic.  President  of  the  Borough  of  West  Elizabeth  Council,  308  Border  Street  West  EUzabeth   Pennsylvania 
15088.  ■  ' 


Pennsylvania 


West  Homestead 
(Borough)  Alle- 
gheny County. 


Monongahela  River 


Approximately  650  feet  upstream  of  Glen- 
wood  Bridge. 


•735 
•736 


•736 


737 


Approximately  600  feet  downstream  of 
Pittsburgh  Homestead  Bridge. 

Maps  available  for  inspection  at  the  Borough  Engineer's  Office,  401  West  8th  Avenue,  West  Homestead,  Pennsylvania. 

Send  comments  to  Mr.  William  Stasko,  President  of  the  Borough  of  West  Homestead  Council.  401  West  8th  Avenue  West  Homestead  Penn- 
sylvania 15120. 


Pennsylvania 


West  Mifflin  (Bor- 
ough) Allegheny 
County. 


Monongahela  River 


Approximately  0.78  mile  downstream  of 
Glassport  Bridge. 

Streets  Run Approximately  840  feet  downstream  of 

Tritxjtary  No.  1 . 
Approximately    1.34    miles    upstream   of 
Tributary  No.  2. 
Maps  available  for  inspection  at  the  Borough  Hall.  4733  Greenspring  Avenue,  West  Mifflin.  Pennsylvania. 


Approximately    0.29    mile    upstream    of 
Rankin  Bridge. 


•738 

•746 
None 
None 


'739 

•747 
•807 
•977 
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State 


City/towrVcounty 


So«»ce-of  IKxxling 


Location 


•Depth  in  feet  atxjve 

<MMnd.  *ElevatK»vmfeet 

(NGVDJ 


Existing 


Modified 


convnentB  to  Mr.  Kennotlk  RuHnQ.  Piesident  ot  ttoe  Bwongh  of  WestMifflin  Councit,  4733  Grserepring  Avenue,  West  Mifflin,  Pennsylva- 
nia 15122. 


Penrnjtitmim 


VWiitakcr  (BcKOugM 
ABegheny  Coun- 


Mcnongahefa  Rtvev. 


At  a  point  appronmately  0  ?<  mile  down- 
stream of  Rankin  Bridge. 


Wone 


None 


At  »  potnt  appro* iwwtety  929  rrele  up- 
stream of  Rankin  Bridge. 

Maps  avaitalDte  for  inspection  at  the  Boiough  Hall,  125  Grant  Street,  WhOaker,  Pennsylvania. 

Send  comments  to  Mr.  Eugene  Ratay,  President  ol  ttie  Bocough  of  QVUtakcr  Council,  125  Grant  Street,  Whitakei.  Pennsylvania  15120. 


•739 


•739 


PenRsylvania  

I 

White  Oak  (Bor- 
ough) AJ»eghef>y 
County. 

Cioefced  Run _     

'  Apprn^matety   250  te«t  doiMistream  of 

:     Per,r.>vivania  Avenue. 

At  5*1  Awenue  „ _ _. 

None 
Mam 

•788 

•?99 

Maps  aviiilatile  tor  mepection  at  the  Borough  Mui«ctpal  BuOdng.  2280  Lirtcotr  Way,  White  Oak,.  Peiwsyiwania. 

Send  comments  to  Ms.  Margaret  Kadar,  President  otthe  Borough  of  White  Oak  Council,  2280  Lincoln  Way,  White  Oak,  Pennsylvania  T5T3^. 


Pennsy^anla  

Wilkins  (Townsbip) 
Allegtieny  Courv 
ty 

Thompson  Run   „ 

A1  dOMi«isfream  side  of  Faclory  Entrance 
Drive. 

At  downstream  side  of  Union  Railroad 

•754 
•766 

•755 

•767 

Maps  availat)le  lor  inspection  at  n\e  Townstiip  Hall,  110  Peffer  Road.  WUkins.  Pennsyivania. 

Send  comments  to  Mr.  Michael  Madden,  President  ol  the  Township  of  Wilkins  Board  of  Commission,  110  Petfer  Road,  Turtle  Creek,  Pennsylva- 
nia 15145. 


South  Carofkia 


Lexington  County 
(Unincorporated 
Areas). 


Senn  Branch 


Just  upstream  of  Hetxon  Dnve None 

A   pomt   approxirrtately    100   feet   dowrv  *175 

stream   of    Edmurxl    Highway    (Route 
302). 
,  Approximately  04  mile  upstream  of  dam  None 

at  Lexington  Drive. 
Approximately  70  feet  upstream  ol  Faw-  ^201 

way  Lane. 
Approximately   200   feet  dowrvstrcam  ot  '211 

Interstate  Highway  26. 
Maps  avatlat)le  lor  ir^spection  at  the  Lexington  County  Administration  Buildi»>g.  Planr>ing  and  Development  Office.  2r2  South  Lake  Drive, 

ton.  South  Carolina. 
Send  comments  to  Mr.  Ed  Pariai,  Lexington  County  Adrrwiistrator.  212  South  Lake  Dnve,  Lexington,  Soi^h  Caiolina  29072. 


Trilxitary  SM-3  _.. 


Stoop  Creek 


Approximately   200  feet   downstream  ot 
Epharata  Dr*^e. 


I 


•225 


•224 


-301 
•176 


•2V4 
•200 
•210 
Lexing- 


Tennessee 


t 


Decherd  (City) 
Frankhn  County 


Wagner  Creek  .... 


Bluespiing  Branch 


Approxin^alely    EOO    feet 
Sharp  Springs  Road. 

At  confluefKe  of  Bluespnng  Branch    

At  coTifluerKe  with  Wagner  Creek  _. 

Approximately    1.59    miles    upstream   ol 
confluence  with  Wagner  Creek 

Maf»  available  lor  impection  at  the  Declitrd  City  Halt.  1301  West  Mam  St; eel,  Decherd,  Tennessee. 

Send  comments  to  Mr.  Michael  Foster,  Deckerd  City  AdminGtralor.  PC  Box  488.  Decherd.  Tennessee  37324. 


upstream    of 


•893 

tvlone 
Ivtone 
None 


•884 

•9e.o 

'960 
•994 


Tennessee  _   _ 

FianMin  County 
(Unincorpoisted 

Wagner  Cieeti 

At  upstream  side  of  Okl  Cowan  Road    . .. 

None 

I               "960 

Areas). 

• 

1  Approximatefy  2.2  miles  upstream  ol  OIrt 
Cowan  Road. 

N0M 

^963 

% 

Bluesprmg  Branch  

Al  confluence  with  Wagner  Creek  

,            None 

•960 

Approxirrwtcly  2  2  miles  upstream  of  con- 
fluence with  Wagner  Creek 

Nene 

•1.008 

Smk  Hole  A«8 

Near  the  City  ol  Dechend  (north  ot  Floyd 
Street). 

Nene 

•948 

Maps  avaHat)le  for  inspection  at  Ihe  Frank >n  Couniy  Courlhouse  Annex.  1 70  South  High  Street,  Wincl^ster,  Tenr>essee 
Send  comrDents  to  Mr.  George  Fraiey,  Franklin  County  Executive,  One  North  Jetterson  StreeU  \Mtnchester,  Tennessee  37388. 
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«Depth  in  feet  above 

State 

City/town/county 

Source  of  flooding 

Location 

ground.  'Elevation  in  feet 
(NGVD) 

Existing 

l^odified 

Tennessee  

Lynchburg-Moore 
County  Metro- 
fwlitan  Govern- 
ment. 

East  Fork  Mulberry  Creek 

Approximately  200  feet  downstream  of 
Louse  Creek  Road. 

None 

•738 

Approximately  0.5  mile  upstream  of  Ten- 

None 

•828 

nessee  HigtTway  55. 

Price  Branch  

At  confluence  with  East  Fork  Mulberry 
Creek. 

None 

•775 

Approximately    1.85    miles   upstream   of 

None 

•825 

confluence    with    East    Fork    Mulberry 

' 

Creek. 

Maps  available  for  inspection  at  the  Metro  Courthouse,  Public  Square,  Lynchburg  Tennessee 

^To'!^rS^LyJS*^?erS^^  Lynchburg-Moore  County  Metropolitan  Executive.  Lynchburg-Moore  County  Metropolftan  Government. 

Tennessee  

Polk  County  (Unin- 

Hiwassee River 

Approximately  1.8  miles  downstream  of 
Ches^ee  Creek  confluence. 

corporated 
Areas). 

None 

•711 

Approximately  0.42  rDile  upstream  of  CSX 

None 

•714 

Transportation  bridge. 

Ocoee  River 

Approximately  100  feet  upstream  at  the 
confluence  with  Hiwassee  River. 

None 

•714 

Immediately  downstream  of  Ocoee  Dam 
•1 

None 

•742 

Maps  available  for  inspection  at  the  Polk  County  Courthouse,  Main  Street.  Benton.  Tennessee. 

Send  comments  to  Mr.  Hoyi  T.  Firestone,  Polk  County  Executive,  P.O.  Box  128,  Benton,  Tennessee  37307. 

Tennessee  „ 

Winchester  (City) 
Franklin  County. 

Wagner  Cre^ 

Approximately  800  feet  upstream  of 
Sharp  Spnngs  Road. 

•893 

•894 

Approximately  1 .300  feet  upstream  of  Old 

•919 

•918 

Winchester-Dedierd  Road. 

Maps  available  for  inspection  at  the  Winchester  City  Hall,  7  South  High  Street,  Winchester,  Tennessee. 

Send  comments  to  The  Honorable  David  Bean,  Mayor  of  the  City  of  Winchester,  7  South  High  Street,  Winchester.  Tennessee  37398. 

West  Virginia 

Rivesville  (Town) 
Marion  County. 

Monongahela  River 

A  point  approximately  0.49  mile  dowrv 
stream  of  Prickett  Run  (downstream 
corporate  limit). 

•867 

•866 

Approximately  600  feet  upstream  of  con- 

•867 

•868 

1 

fluence  of  Prickett  Run. 

Maps  avaHable  for  inspection  at  the  Town  Hall,  142  Main  Street,  Rivesville,  West  Virginia. 

Send  comnw^s  to  The  Honorable  Richard  Valentine,  Mayor  of  the  Town  of  Rivesville,  Town  Hall,  142  Main  Street.  Box  45  Rivesville  West 
Virginia  ^ooo.                                                                                                                                                                                             ' 

West  Virginia 

Mercer  County 

Brush  Creek 

Approximately  0.4  mile  dovmstream  of 
the  U.S.  Route  460  bridge. 

•2.396 

(Unincorporated 
Areas). 

2,395 

At  the  downstream  side  of  County  Route 

•2,413 

•2.414 

South  Fork „ 

Approximately  900  feet  upstream  of 
County  Route  71/6. 

•2,416 

•2.415 

Approximately  600  feet  downstream  of 

♦2,442 

•2,443 

1 

confluence  of  Middle  Fork. 

Maps  available  for  inspection  at  the  Mercer  County  Courthouse,  Courthouse  Square,  Princeton,  West  Virginia. 

Send  comments  to  Mr.  John  Rapp.  President  of  the  Mercer  County  Commission,  P.O.  Box  5469,  Princeton,  West  Virginia  22740 

(Catalog  of  Federal  Domestic  Assistance  No 
83.100,  "Flood  Insurance") 
Dated:  September  14. 1994. 

■       44  CFR  Part  1 52                                            SUMMARY:  This  proposed  rule  would 
RIN  3067-AC31                                                   identify  the  ehgibility  criteria  and 

procedures  for  States  or  consortia  of 

Roben  F.  Shea.                                                   j^^  ^^^^^  Prevention  Act  of  1994—           ^^^'®^  ^°  ^PP^V  ^°^  ^^^^  related  grants. 

Acting  Associate  Director  for  Mitigation.              State  Grants                                                    if  funds  are  appropriated  to  support  this 

IFR  Doc.  94-23224  Filed  9-19-94;  8:45  am]                                                                                 activity.  The  proposed  rule  would  detail 

BILLING  CODE  87iB-oy.p                                          AGENCY:  The  United  States  Fire                    the  evaluation  criteria  and  anti-arson 

AdministraUon  (FEMA).                                 goals  that  the  awards  are  targeted  to 

ACTION:  Proposed  rule.                                      support.  The  intent  of  this  proposed 

4«27t 
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rule  is  to  notify  interested  parties  how 
FEMA  intends  to  administer  this 
program,  and  to  invite  comments  on  the 
proposed  procedures. 
DATES:  We  invite  your  comment.s  on  this 
proposed  rule  and  ask  that  you  send  any 
comments  on  or  before  November  4. 
1994 

ADDRESSES:  Send  your  written 
comments  to  the  Rules  Docket  Clerk. 
Office  of  the  General  Counsel.  Federal 
Emergency  Management  Agency.  500  C 
Street  S\V..  Washington.  DC.  20472. 
(facsimile)  (202)  646-^536 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  ).  Kuntz.  United  States  Fire 
Administration.  16825  South  Seton 
Ave..  Emmitsburg.  MD.  21727.  (301) 
447-1271.  (facsimile)  (301)  447-1102. 

SUPPt-EMENTARY  INFORMATION:  The  Arson 
Prevention  Act  of  1994  (Pub.  L.  103- 
254)  amends  the  Fire  Prevention  and 
Control  Act  of  1974  (15  U.S.C.  2220)  to 
authorize  competitive  grants  to  States  or 
consortia  of  States,  for  programs  relating 
to  arson  research,  prevention,  and 
control.  In  anticipation  of 
appropriations  being  made  to  fund  the 
authorized  grants,  and  contingent  upon 
the  availability  of  appropriations.  FEMA 
is  publishing  proposed  ruins  to  indicate 
how  it  would  administer  the  grant 
program 

National  Environmental  Policy  Act 

This  proposed  rule  is  excluded  from 
the  requirements  of  44  CFR  Part  10. 
Environmental  Consideration,  as  having 
minimal  or  no  effect  on  environmental 
quality.  No  environmental  impact 
assessment  has  tieen  prepared. 

Regulatory  Flexibility  Act 

I  certify  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  numb«;r  of  small  entities 
in  accordance  with  the  Regulatory 
Flexibility  Act.  5  U  S  C.  601  et  seq  . 
because  the  proposed  rule  would  relate 
to  the  procedures  that  FTMA  would 
follow  to  administer  a  statutorily 
mandated  grant  program,  and  would 
have  no  direct  effect  on  small  business 
or  governmental  entities.  The  proposed 
rule  is  not  expected  (1)  To  affect 
adversely  the  availability  of  grants  to 
small  entities,  (2)  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities,  nor 
(3)  to  create  and  additional  burden  on 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  involve 
any  collection  of  information  for  the 


purposes  of  the  Paperwork  Reduction 
Act. 

Executive  Order  12866.  Regulatory 
Planning  and  Review 

Promulgation  of  this  proposed  rule  is 
required  by  statute.  15  U.S.C.  2221  et 
seq.  To  the  extent  possible  under  the 
statutory  requirements  of  15  U.S.C.  2221 
et  seq.  this  proposed  rule  adheres  to  the 
principles  of  regulation  set  forth  in  this 
Executive  Order. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  fustice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778 

List  of  Subjects  in  44  CFR  Part  152 

Administrative  practice  and 
procedure.  Firefighters,  Fire  prevention. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

Accordingly.  FEMA  proposes  to  add 
Part  152  to  44  CFR  Subchapter  C  to  read 
as  follows: 

PART  152— STATE  GRANTS  FOR 
ARSON  RESEARCH.  PREVENTION, 
AND  CONTROL 

Subpart  A— Purpose,  Scope, 
Definitions 

Sec. 

152.1  Purpose. 

152.2  Scope. 

152.3  Definitions 

Subpart  8 — Competitive  State  Grants 

152  4  Grant  goals. 

152.5  State  qualincation  criteria. 

152  6  Grant  applicatioi>  procedures 

152  7  Available  funds  and  appli(  atinn 

submission. 

152.8  Comp)etitive  evaluation  i  riteri.i 

152  9  Reporting  requirements 

Subpart  C — Administration 

152  10  Extensions. 

152  11  Technical  assistance. 

152  12  Consultation  and  cooperation 

152.13  Audits. 

152.14  Penalties. 

Authority:  15  U.S.C.  2221;  Reorgiinization 
Plan  No.  3  of  1978,  43  FR  41943.  3  CFR.  1978 
a>mp  .  p.  329;  E.G.  12127.  44  FR  19367.  3 
CFR.  1979Comp.,p.  376. 

Subpart  A— Purpose,  Scope, 
Definitions 

§152.1     Purpose. 

This  part  establishes  the  uniform 
administrative  rules  under  which  States 


or  consortia  of  States  will  request 
consideration  for  competitive  arson 
research,  prevention  and  control  grant 
award(s),  and  details  the  associated 
administrative  procedures  which  will  be 
required  of  applicants  and  recipients. 

§152.2    Scope. 

This  part  applies  to  all  States  or 
consortia  of  States  requesting 
competitive  consideration  of  their 
respective  proposals,  and  all  those 
States  or  consortia  of  States  actually 
awarded  arson  grants  under  this 
authority. 

§152.3    Definitions. 

Administrative  costs  means  those 
actual  expenses  incurred  by  a  grantee  to 
oversee  and  execute  the  specific 
administrative  provisions  of  the  grant 
award,  including  as  appropriate  the 
provision  of  grant  related  monitoring 
services  and  reporting  requirements, 
and  the  nominal  purchase  of  necessary 
equipment  and  expendable  supplies  to 
support  the  administration  of  the  grant. 

Administrator  means  the 
Administrator  of  the  United  States  Fire 
Administration. 

Grantee  means  the  State,  consortia  of 
States,  or  State  and  consortia  of  States 
identified  as  recipients  of  grant  awards 
under  this  part. 

Prevention  and  Control  means  the 
aggressive  intervention  strategies, 
methods,  and  materials  developed  or 
relied  upon  to  minimize  the  occurrence 
and  effects  of  arson. 

Program  Costs  means  the  actually 
incurred  expenses  related  to  the 
development,  delivery,  training, 
research  or  other  activities  proposed 
and  subsequently  authorized  by  the 
grant  award  and  other  appropriate 
controls. 

Reporting  Methodology  is  the  means 
by  which  a  jurisdiction  provides  arson 
data  to  the  National  Fire  Incident 
Reporting  System  (NFIRS)  or  the 
Uniform  Crime  Reporting  (UCR) 
programs. 

Research  means  the  application  of 
conventional  scientific  and  statistical 
methods  to  assess  a  particular  issue, 
application  methodology,  intervention 
or  mitigation  strategy  in  an  effort  to 
advance  the  collective  scientific  body  of 
knowledge  related  to  the  nation's  arson 
problem. 

Resources  means  tangible  capability 
enhancements  including  but  not  limited 
to  the  purchase  of  program  related 
equipment,  services,  materials,  and 
expendable  supplies. 

Responsible  Official  means  the 
individual  specifically  authorized  to  act 
as  the  accountable  Agent  of  the  Statfe  for 


purposes  of  administering  the  grants 
awarded  under  this  part. 

State  means  any  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Virgin  Islands,  the  Canal  Zone. 
Guam.  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States. 

State  Consortia  means  a  cooperative 
and  collective  group  of  more  than  one 
State,  (or  State  equivalents  as  noted 
above). 

'*  Subpart  B — Competitive  State  Grants 

§152.4    Grant  goals. 

Grant  applications  for  these  grant 
awards  must  promote  one  or  more  of  the 
following  10  goals: 

(a)  To  improve  the  training  by  States 
leading  to  professional  certification  of 
arson  investigators  in  accordance  with 
nationally  recognized  certification 
standards.  Certification  of  arson 
investigators  is  to  be  accomplished  in 
accordance  with  State  guidelines,  by 
appropriate  State  authorities. 

(b)  To  provide  resources  for  the 
formulation  of  arson  task  forces  or 
interagency  organizational  arrangements 
involving  police  and  fire  departments 
and  other  relevant  local  agencies,  such 
as  a  State  arson  bureau  and  the  office  of 
a  fire  marshal  of  a  State. 

(c)  To  combat  fraud  as  a  cause  of 
arson,  and  to  advance  research  at  the 
State  and  local  levels  on  the  significance 
and  prevention  of  fraud  as  a  motive  for 
setting  fires. 

(d)  To  provide  for  the  management  of 
arson  squads  including: 

(1)  Training  courses  for  fire 
departments  in  arson  case  management 
including  standardization  of 
investigative  techniques  and  reporting 
methodology; 

(2)  The  preparation  of  arson  unit 
management  guides;  and 

(3)  The  development  and 
dissemination  of  new  pubHc  education 
materials  relating  to  the  arson  problem; 
proposals  should  address  all  three 
subactivities  in  support  of  the 
management  of  an  arson  squad. 

(e)  To  combat  civil  unrest  as  a  cause 
of  arson,  and  to  advance  research  at  the 
State  and  local  levels  on  the  prevention 
and  control  of  arson  linked  to  urban 
disorders. 

(0  To  combat  juvenile  arson,  such  as 
juvenile  fire  setter  counseling  programs 
and  similar  intervention  programs,  and 
to  advance  research  at  the  State  and 
local  levels  on  the  prevention  of 
juvenile  arson. 

(g)  To  combat  drug-related  arson,  and 
to  advance  research  at  the  State  and 
local  levels  on  the  causes  and 
prevention  of  drug-related  arson. 


(h)  To  combat  domestic  violence  as  a 
cause  of  arson,  and  to  advance  research 
at  the  State  and  local  levels  on  the 
prevention  of  arson  arising  from 
domestic  violence. 

(i)  To  combat  arson  in  rural  areas  and 
to  improve  the  capability  of  firefighters 
to  identify  and  prevent  arson  initiated 
fires  in  rural  areas  and  public  forests. 

(j)  To  improve  the  capability  of 
firefighters  to  identify  and  combat  arson 
through  expanded  training  programs, 
including: 

(1)  Training  courses  at  the  State  fire 
academies;  and 

(2)  Innovative  courses  at  the  (National 
Fire)  Academy  and  made  available  to 
volimteer  firefighters  through  regional 
delivery  methods,  including 
teleconferencing  and  satellite  delivered 
television  programs. 

(k)  Proposals  addressing  goals  in 
paragraphs  (a),  (i),  and  (j)  of  this  section 
would  be  encouraged  to  rely,  at  least  in 
part  on  training  course  materials  and 
offerings  currently  available  through  the 
National  Fire  Academy  (NFA). 
Proposals  should  specifically  identify 
which  training  components  would  be 
utilized  and  how  they  would  be 
delivered.  In  the  event  Course  content, 
other  than  that  available  from  the  NFA 
is  proposed,  the  applicant  will  include 
copies  of  the  proposed  training 
materials  with  the  proposal. 

(1)  In  addition,  applicants  should 
make  specific  reference  in  their 
proposal(s)  as  to  those  efforts  being 
made  to  provide  improved  and  more 
widely  available  arson  training  courses 
which  demonstrate  particular  emphasis 
on  the  needs  of  volunteer  firefighters. 

§152.5    State  qualification  criteria. 

Each  Slate  or  consortium  of  States 
will  demonstrate  by  appropriate  means 
and  provide  such  assurances  as  are 
deemed  adequate  by  the  Administrator 
that  the  State,  or  consortium  of  States: 

(a)  Will  obtain  at  least  25  percent  of 
the  cost(s)  funded  by  the  grant,  in  cash 
or  in  kind,  from  non-Federal  sources. 

(1)  State's  contribution.  Applicants 
will  identify  the  source  and  amount  of 
their  respective  contribution  (in  cash  or 
in  kind)  in  the  work  plan  and  budget 
detail  sections  of  the  application. 

(2)  Cash  contributions  will  be  sourced 
or  certified  by  responsible  authority  to 
be  derived  entirely  from  non-Federal 
sources. 

(3)  In  kind  contributions  will  be 
specifically  detailed  and  clearly 
demonstrate  the  type,  nature,  value  and 
quantity  of  the  contribution  offered  to 
satisfy  this  requirement.  The 
applicant(s)  may  offer  current  staff  in 
support  of  the  contributicai  requirement, 
in  so  far  as  the  offering  would  not  effect 


the  restriction  against  decreasing  the 
prior  levels  of  spending  detailed  in 
paragraph  (b)  of  this  section. 

(4)  In  kind  contributions  will  also  he 
sourced  and  certified  to  be  derived  from 
non-Federal  sources. 

(b)  Will  not  as  a  result  of  receiving  the 
grant  decrease  the  prior  level  of 
spending  of  funds  of  the  State  or 
consortium  from  non-federal  sources  for 
arson  research,  prevention,  and  control 
programs.  The  applicant(s)  will  provide 
a  concise  overview  of  the  level  of 
funding  dedicated  to  these  areas  for 
each  of  the  two  previous  fiscal  years. 
This  information  will  be  included  in  the 
grant  file  and  is  subject  to  post  audit 
reviews.  The  applicant's  responsible 
official  will  provide  appropriate 
certification  that  the  recipient  is 
cognizant  of  this  condition  of  award, 
and  that  no  diminution  of  funding  is  to 
result  in  such  anti-arson  efforts  \n  the 
event  of  a  grant  award.  Violation  of  this 
grant  award  condition  may  subject  the 
recipient  to  termination  of  the  grant, 
and  forfeiture  of  unused  portions  of 
grant  funds,  and  other  apphcable 
administrative  or  criminal  sanctions. 

(c)  Will  use  no  more  than  10  percent 
of  the  funds  provided  under  the  grant 
for  administrative  costs  of  the  programs. 
Actual  administrative  cost  incurrwi.  not 
to  exceed  10  percent  for  the  funds 
provided,  may  be  funded  through  the 
grant.  It  is  recognized  that  the 
administrative  costs  may  exceed  the 
allocation  limit,  in  such  cases  the 
additional  expense  will  be  bom  by  the 
recipient.  Excess  administrative  costs 
will  not  be  considered  part  of  the 
recipients  required  "contribution"  as 
noted  in  paragraph  (a)  of  this  section; 
and 

(d)  Is  making  efforts  to  ensure  that  all 
local  jurisdictions  will  provide  arson 
data  to  the  National  Fire  Incident 
Reporting  System  (NFIRS)  or  the 
Uniform  Crime  Reporting  (UCR) 
program. 

(1)  The  State,  or  consortia  of  States. 
will  provide,  as  part  of  the  application 
process,  such  information  as  will 
describe  its  current  efforts  to  ensure  that 
all  local  jurisdictions  will  provide  data 
to  NFIRS  or  UCR. 

(2)  This  description  should  include 
the  current  level  of  local  jurisdiction 
participation  in  each  of  the  respective 
data  collection  programs.  It  should 
detail  the  State's  reporting  criteria,  and 
data  collection  requirements,  and 
statutory  reporting  mandates,  if 
applicable.  It  should  specifically 
identify  the  constructive  efforts  (both 
incentives  and  penalties  to  local 
jurisdiction's  participation)  underway  to 
achieve  complete  reporting,  and  identify 
the  actions,  if  any,  to  be  taken  under  the 
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prupusod  grant  tu  auiuuvc  the 
participation  target;  and 

(e)  Has  a  policy  to  promote  actively 
the  training  of  its  Tircrighters  in 
cardiopulmonary  resuscitation  (CPR). 
The  applicant(s)  may  demonstrate  their 
fulfillment  of  this  requirement  by 
providing  a  true  copy  of  the  policy  with 
the  proposal,  or  by  such  other  means  as 
would  reasonably  attest  to  the 
applicant's  active  promotion  of  CPR 
training  for  all  firefighters. 

§  1 52.6    Grant  application  procedures. 

(a)  Applicants,  both  singularly  and  in 
consortia,  must  format  their  proposals 
so  as  to  assure  the  grant  goal(s) 
identified  in  §  152.4  are  clearly 
addressed  and  that  the  work  plan 
descriptions  of  the  level  of  effort, 
program  activity,  and  program  budgets 
are  specific  to  each  of  the  selected  target 
goals. 

(1)  The  legislation  directs  that  awards 
be  made  in  support  of  each  of  the  ten 
(10)  goals  enumerated  in  §  152.4  The 
competitive  evaluation  of  the  proposals 
will  be  done  on  a  goal  by  goal  basis,  and 
the  grant  awards  will  be  made 
accordingly.  In  effect,  all  of  the 
proposals  received  that  address,  for 
example  §  152.4(a),  will  be  reviewed 
against  the  competitive  evaluation 
criteria  detailed  in  §  152.8  in  relation  to 
achieving  that  goal.  The  best  overall 
proposal  will  be  the  recipient  of  the 
award.  Each  of  the  other  proposals 
offered  in  support  of  each  of  the  other 
goals  will  likewise  be  assessed.  The 
State  or  consortia  of  Stales  may  submit 
proposals  addressing  more  than  one  of 
the  goals.  Applicants  must  however 
insure  that  the  proposal  detail  is 
separable  in  its  entirety,  goal  by  goal. 
States,  or  consortia  of  States,  applying 
for  the  competitive  grants  available 
under  this  section  will  comply  with  and 
are  bound  by  all  of  the  applicable 
provisions  of  44  CFR  parts  13  and  14 
with  respect  to  the  Uniform 
Administrative  Requirements  for  Grants 
to  State  Governments,  and  the 
Administration  of  Grants;  Audits  of 
State  Governments. 

(2) I  Reserved) 

(b)  The  application  will  identify  the 
requestor's  status  as  a; 

(1)  State;  or 

(2)  Consortium  of  States,  (detailing 
each  of  the  States  in  the  consortium). 

(c)  The  application  will  specifically 
identify  both  the  responsible  State 
organizational  element  (e.g.,  the  Office 
of  the  State  Fire  Marshal)  and  the 
responsible  Official/Individual  who  will 
administer  the  grant  in  the  event  of  an 
award.  Grant  requests  from  consortia  of 
States  will  include  this  information  for 
each  of  the  States,  and  will  identify 


wruLn  une  of  these  responsible  tjtticiais 
will  serve  as  the  grant's  administrative 
coordinator  with  USFA. 

(d)  The  information  provided  will 
include  the  following: 

(1)  The  applicant's  complete 
organizational  title; 

(2)  The  applicant's  complete  mailing 
address; 

(3)  The  name  and  title  of  the  Slate's 
designated  responsible  Official; 

(4)  The  responsible  Official's 
complete  mailing  address;  and 

(5)  The  responsible  Official's 
telephone  and  facsimile  numbers. 

(e)  The  application  will  indicate 
specifically  which  of  the  10  grant  goals 
in  §  152.4  the  proposed  grant  activities 
are  intended  to  address.  Consortia 
proposals  may  propose  that  each  of  the 
consortia  States  address  a  particular 
goal  or  group  of  goals  singularly,  or  the 
States  may  approach  the  selected  goals, 
in  part  or  in  whole,  collectively. 

(f)  The  application  will  provide 
specific  work  plans  which  detail  the 
means  by  which  the  applicant(s)  intends 
to  pursue  the  selected  goal's  attainment 
through  the  grant.  The  work  plan  will 
include  the  overall  level  of  effort 
envisioned  as  a  result  of  the  proposed 
grant's  implementation,  the  specific 
tasks  and  time  lines  to  be  accomplished, 
the  resources  both  human  and  material 
that  will  be  applied  to  the  effort 
(including  the  means  by  which  the 
utilization  of  these  resources  will  be 
accounted  for),  and  the  means  and 
methods  that  will  be  utilized  to  assess 
and  evaluate  the  accomplishment  of  the 
targeted  goals. 

(g)  Each  applicant  will  submit  a 
detailed  grant  program  budget  which 
addresses,  by  goal  specific  reference, 
how  the  grant  funds,  both 
administrative  and  programmatic,  will 
be  disbursed.  The  grant  proposal  budget 
element  will  specifically  distinguish 
between  "administrative  costs"  and 

"program  costs"  consistent  with  the 
requirements  noted  herein.  No  more 
than  10  percent  of  the  funds  provided 
under  the  grant  will  be  used  for  the 
administrative  costs  of  the  program. 
This  restriction  does  not  preclude  the 
applicant(s)  from  proposing  a  greater 
level  of  effort  or  resource  dedication  to 
administrative  activity,  it  simply  limits 
the  costs  to  be  supported  through  the 
grant  funding.  Each  of  the  States  in  a 
consortium  may  request  support  for 
actual  administrative  costs  of  no  more 
than  10  percent  of  its  respective 
program  expenses. 

§  152.7    Available  funds  and  application 
submission. 

(a)  Funds  may  be  appropriated  in 
Fiscal  Year  1995  to  support  grant 


awariis  addressing  the  ten  (10)  goals  of 
§  152.4.  No  grant  awards  would  be  made 
in  Fiscal  Year  1995  or  future  years 
unless  and  until  funds  are  appropriated. 

(b)  Reasonable  efforts  will  be  made  to 
award  a  grant  addressing  each  of  the 
enumerated  goals  in  an  expeditious 
manner.  Upon  completion  of  the  initial 
competitive  evaluations  and  the 
resulting  grant  awards,  any  goal(s)  yet 
unattended  will  be  identified  and  may 
become  the  subject  of  a  second  round  of 
applications  solicitation,  consideration 
and  grant  award(s).  Grant  proposals 
should  be  formatted  to  address 
specifically  the  incremental  use  of  the 
currently  available  (FY  1995)  funds,  and 
target  the  possible  use  of  FY  1996  funds 
if  made  available,  as  logical 
programmatic  e.xtensions  or  replications 
of  the  activities  proposed  and  supported 
by  FY  1995  funds. 

(c)  Following  the  comment  period  and 
the  publishing  of  the  final  rule 
incorporating  these  procedures,  a  formal 
announcement  of  grant  availabihty  will 
be  issued  in  the  Federal  Register. 
Applicants  will  be  afforded  a  period  of 
not  less  than  30  and  not  more  than  45 
days,  following  the  formal 
announcement,  to  submit  applications. 
It  is  anticipated  that  the  initial  grant 
awards  will  be  made  during  the  first 
quarter  of  calendar  year  1995.  In  the 
event  awards  are  not  made  in  support  of 
each  of  the  ten  goals,  a  second  Notice  of 
Availability,  addressing  the  unattended 
goals,  may  be  published  in  the  Federal 
Register  and  awards  will  be  targeted  to 
occur  before  September  30, 1995. 

§  152.8    Competitive  evaluation  criteria. 

Each  grant  application/program 
proposal  received  will  be  competitively 
assessed  against  the  following  criteria: 

(a)  The  degree  to  which  the  proposal 
is  seen  to  address  the  targeted  goal  or 
each  goal  in  a  combination  of  goals; 

(b)  The  scope  and  effect  of  the 
proposed  initiative  in  relation  to  the 
proposed  program  cost; 

(c)  The  degree  to  which  the  proposed 
activity  supports  a  "model  program 
initiative"  suitable  for  replication  in 
other  jurisdictions; 

(d)  "The  degree  to  which  the  proposed 
activity  demonstrates  an  effective  and 
efficient  integration  of  a  variety  of 
program  resources; 

(c)  The  degree  to  which  the  proposed 
activity  could  sustain  itself  upon  the 
completion  of  the  grant  performance 
period; 

(f)  The  degree  to  which  the  proposed 
activity  would  target  intervention 
strategies  addressing  high  risk  groups, 
properties,  or  specific  conditions. 

(g)  The  degree  to  which  the  activity 
proposed  would  produce  a  lasting  anti- 


arson  program,  initiative,  or  other  such 
appropriate  outcome; 

(h)  The  degree  to  which  the  proposed 
activity  promotes  the  introduction  of 
new  technology,  innovative  techniques, 
or  non-traditional  approaches  to  reduce 
the  nation's  arson  problem; 

(i)  The  degree  to  which  the  proposed 
activity  relies  upon  the  development  of 
inter-govemmental,  inter-organizational, 
or  community  involving  "partnerships" 
to  promote  goal  attainment;  and 

(j)  The  degree  to  which  the  proposed 
activity  supports  the  enhanced  ability  to 
collect  arson  data. 

§  152.9    Reporting  requirements. 

(a)  Each  State,  or  consortium  of  States, 
which  is  the  recipient  of  a  grant  under 
this  authority,  by  acceptance  of  the 
award,  agrees  to  provide  to  the 
satisfaction  of  the  Administrator  and  in 
timely  fashion,  any  and  all  such 
documentation  as  may  be  requested  or 
required  to  detail  the  methods  and 
amounts  of  grant  funds  disbursement 
and  such  other  recordkeeping,  retention 
of  records  and  the  additional  provision 
of  information  by  the  Grantee  as  may  be 
required  by  the  awarding  Agency  and 
applicable  regulation. 

(b)  The  reporting  requirements  will 
consist  of  primarily  the  two  following 
types: 

(1)  Quarterly  progress  and  financial 
status  reports;  and 

(2)  Final  progress  report  and  financial 
status  report.  The  final  progress  report 
will  include  a  summary  evaluation  of 
the  program  related  activities  under  the 
grant.  It  will  identify  the  evaluation 
methodology  and  the  assessment  values 
applied  to  critique  the  grant's 
effectiveness  in  relation  to  achieving  the 
targeted  goal(s). 

Subpart  C — Administration 
§152.10    Extension. 

The  Administrator  has  discretionary 
authority  to  extend  the  duration  of 
grants  made  under  this  regulation  for 
one  or  more  additional  periods.  Grant 
recipients  desiring  an  extension  of  the 
grant  performance  period,  will  request 
such  extensions  in  writing  at  least  sixty 
(60)  days  prior  to  the  expiration  of  the 
grant  period.  The  request  will  include 
the  reason  for  the  requested  extension, 
a  description  of  the  effect(s)  on  the 
program  if  the  extension  is  not  granted, 
and  a  statement  that  no  additional 
federal  funds  would  be  necessary  to 
support  the  grant  activities  during  the 
extension  period.  Grant  extension 
requests  may  not  be  utilized  to  request 
additional  funding. 


§152.11    Technical  assistance. 

The  Administrator  shall  provide    ' 
technical  assistance  to  States  in  carrying 
out  the  program(s)  funded  by  grants 
under  the  Act.  This  assistance  will 
consist  of  providing  the  customary  and 
usual  information  on  the  application 
process,  deadlines,  program  and 
financial  reporting  requirements,  and 
related  grant  program  activities  support. 
This  provision  ijj,not  intended  to 
suggest  that  USFA  will  provide  other 
than  grant  related  support  and  technical 
assistance.  Grant  proposals  should  not 
suggest  or  rely  upon  other  program 
related  services,  staff  support  or  monies 
from  USFA  to  be  any  part  of  the 
proposed  grant  activities,  except  as 
provided  herein. 

§  152.12    Consultation  and  cooperation. 

The  Administrator  would  consult  and 
cooperate  with  other  Federal  agencies  to 
enhance  program  effectiveness  and 
avoid  duplication  of  effort,  including 
the  conduct  of  regular  meetings  initiated 
by  the  Administrator  with 
representatives  of  other  Federal  agencies 
concerned  with  arson  and  concerned 
with  efforts  to  develop  a  more 
comprehensive  profile  of  the  magnitude 
of  the  national  arson  problem. 

§152.13    Audits. 

In  accordance  with  applicable 
regulations,  all  the  grants  awarded 
under  part  152  of  44  CFR  and  all  records 
of  the  recipient  would  be  subject  to 
audit  by  appropriate  Federal  Emergency 
Management  Agency  staff  or  other 
responsible  authority. 

§152.14    Penalties. 

The  recipient  designated  responsible 
official  or  others  who  provide 
information  or  documentation  to  federal 
officials  in  connection  with  the 
activities  or  funds  authorized  by  or 
expended  through  these  grants  are 
subject  to,  among  other  laws,  the 
criminal  penalties  of  18  U.S.C.  287  and 
1001,  which  punish  the  submission  of 
false,  fictitious  or  fraudulent  claims  and 
the  making  of  false,  fictitious  or 
fi^udulent  statements.  Such  actions  are 
punishable  by  the  imposition  of  a  fine 
not  to  exceed  $10,000.00  or 
imprisonment  for  not  more  than  five  (5) 
years,  or  both.  Such  a  violation  may  also 
subject  the  responsible  official  to  the 
civil  penalties  set  out  in  31  U.S.C.  3729 
and  3730. 

Dated:  September  14. 1994. 
lames  L.  Witt. 
Director. 
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Radio  Broadcasting  Services; 
Okmulgee,  Nowata  and  Pawhuska, 
Oklahoma 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  jointly  by 
Integrated  Broadcasting  Company,  Inc., 
requesting  the  substitution  of  Channel 
231C1  for  Channel  231C2  at  Okmulgee, 
Oklahoma,  and  the  modification  of 
Station  KTHK(FM)'s  license  to  specify 
operation  on  the  higher  class  channel, 
and  by  KRIG,  Inc.,  requesting  the 
substitution  of  Channel  286C3  for 
Channel  232A  at  Nowata,  Oklahoma, 
and  the  modification  of  Station 
KRIG(FM)'s  license  to  specify  operation 
on  the  higher  class  channel  or 
alternatively  to  substitute  Channel  285A 
for  Channel  232A  at  Nowata  and  the 
modification  of  Station  KRIG(FM)'s 
license  to  specify  the  alternate  Class  A 
channel.  To  accommodate  the  allotment 
of  Channel  286C3  to  Nowata,  the 
Commission  also  proposes  to  substitute 
Channel  280A  for  unoccupied  and 
unapplied-for  Channel  285A  at 
Pawhuska,  Oklahoma.  Should  no 
interest  be  expressed  in  the  use  of 
Channel  280A  at  Pawhuska.  the 
Commission  alternatively  proposes  to 
delete  Chaimel  285A  at  Pawhuska 
without  replacement.  In  accordance 
vdth  Section  1.420(g),  the  licenses  of 
Stations  KTHK(FM)  and  KRIG(FM)  can 
be  modified  as  proposed  without 
affording  interested  persons  an 
opportunity  to  submit  competing 
expressions  of  interest  or  requiring  the 
petitioners  to  demonstrate  the 
availability  of  an  additional  equivalent 
higher  class  channel. 

DATES:  Comments  must  be  filed  on  or 
before  Nov.  7, 1994,  and  reply 
comments  on  or  before  November  22. 
1994. 

ADDRESSES:  Federal  Communications 
Commission,  Washington  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  sen'e  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Mark  N.  Lipp,  Esq.,  Mullin, 
Rhyne,  Emmons  and  "Topel,  PC,  1225 
Connecticut  Avenue,  Suite  300, 
Washington,  D.C.  20036  (Counsel  to 
Integrated  Broadcasting  Company,  Inc.), 
and  LawTence  N.  Cohn,  Cohn  &  Marks, 
1333  New  Hampshire  Avenue,  N.W., 
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Suite  600,  WwshJnRfon.  DC.  20036- 

1573  (Counsel  to  KRIC.  Inc.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Biiivau, 
(202)  634-6530 

SUPPLEMENTARY  INFORMATIOM:  Clhaniiei 
231C1  can  be  aliotttni  to  Okmulgee  in 
compliance  with  the  (k)minission*» 
minimum  distance  separation 
requirements  at  Station  KTHKIh'Mj's 
presently  licensed  site,  at  cooniinates 
35-50-02  North  Latitude  and  9t>-07-2a 
VV»«st  Longitude.  Channel  286C3  <-an  be 
allotted  to  Nowata  with  a  site  malrirtion 
of  13.8  kilometers  (8.4  miles)  north%wst, 
at  MX>rdinafes  36-46-13;  95— 4.5-17.  to 
avoid  a  short-spacing  to  the 
construction  permit  site  of  Station 
KBXT,  (Jjannel  2«7C3,  Bijiby,  OK.  and 
to  accommodate  KRiC.  Inc.'s  desired 
trjinsmitter  site.  Channel  265A  can  he 
allotted  to  Nowata  at  Station  KRIC/s 
presently  licensed  site,  at  coordinates 


36-44-35;  95-45-17.  Channel  Z80A  can 
be  allotted  to  PawhuslLa.  OK.  with  a  site 
msthction  of  8.4  kikxneters  (5.2  miles) 
northwest,  at  coordinates  36—44-00;  96- 
23-00. 

This  is  a  synopsis  of  the 
Commission's  Notice  of  Proposed  Rule 
Making.  MM  Docket  No.  94-100, 
adopted  September  8, 1994.  »nd 
released  September  15,  1994.  The  hdl 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
duhng  normal  business  hours  in  the 
FCC  Reference  center  (Room  239),  1919 
M  Street.  NW.  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Inleroatiunal 
Transcription  Services,  Inc.,  1202)  857- 
3800.  2100  M  Street.  N.W.,  Suite  140, 
Washington.  DC  20037,* 

Provisions  of  the  Rcgulat»)ry 
Flexibility  Act  of  1980  do  ni;l  apply  to 
this  prococnling. 


Members  of  the  pubHc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  <?.x 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See47CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  pnx:edures  for  comments,  see  47 
CFRl  415and  1.420. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fe<i«iral  (x>inniunH.iiions  CoramiMion. 
fohn  A.  KanMcsos, 

Acting  Chiff.  AiltM.iitions  Branch  Podry  and 
Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  94-23207  Filed  9-19-S4;  »:45  am] 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Otiice  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Manufactures. 

Form  Numberfs):  MA-IOOO(L),  MA- 
1000(S),MA-1 000(B). 

Agency  Approval  Number  0607- 
0449. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  197,000  hours. 

Number  of  Respondents:  63,000. 

Avg  Hours  Per  Response:  3  hours  and 
8  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Annual  Survey  of 
Manufactures  (ASM)  to  provide  key 
measures  on  manufacturing  activity 
during  intercensal  years.  Federal 
agencies  use  the  ASM's  results  as 
benchmarks  for  their  statistical 
programs,  including  the  Federal  Reserve 
Board's  Index  of  Industrial  Production, 
the  Bureau  of  Economic  Analysis' 
estimates  of  the  gross  domestic  product, 
and  the  International  Trade 
Administration's  "Industrial  Outlook" 
publication.  Within  the  Census  Bureau. 
ASM  data  are  used  to  benchmark  and 
reconcile  our  monthly  and  quarterly 
data  on  manufacturing  production  and 
inventories. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
93271,  Department  of  Commerce,  room 


5312,  14lh  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  IX:  20503. 

Dated:  September  14, 1994. 

Gerald  Tache, 

Departmental  Forms  Clearai\ce  Officer.  Office 
of  Management  and  Organization. 

|FR  Doc.  94-23249  Filed  9-19-94;  8:45  am] 
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Bureau  of  the  Census 

Census  Advisory  Committee  of  the 
Professional  Associations;  Notice  of 
Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463  as 
amended  by  Pub.  L.  94-409),  we  are 
giving  notice  of  a  meeting  of  the  Census 
Advisory  Committee  of  Professional 
Associations.  The  meeting  will  convene 
on  October  20-21,  1994  at  the  Bureau  of 
the  Census,  Conference  Center,  Federal 
Building  3,  Suitland,  Maryland. 

The  committee  is  composed  of  36 
members  appointed  by  the  presidents  of 
the  American  Economic  Association, 
the  American  Statistical  Association, 
the  Population  "Association  of  America, 
and  the  chairman  of  the  board  of  the 
American  Marketing  Association.  It 
advises  the  Director,  Bureau  of  the 
Census,  on  the  full  range  of  Census 
Bureau  programs  and  activities  in 
relation  to  the  areas  of  expertise. 

The  agenda  for  the  meeting  on 
October  20  that  will  begin  at  9  a.m.  and 
end  at  5:15  p.m.  is: 

•  Introductory  remarks  by  the  Acting 
Director,  Bureau  of  the  Census; 

•  2000  census  update; 

•  Economic  and  Agriculture  Censuses 
update; 

•  Census  Bureau  responses  to 
committee  recommendations; 

•  Annual  Survey  of  Manufactures  and 
Census  Comparability; 

•  Program  for  the  Society  of 
Journalists; 

•  Ehmination  of  the  Area  Sample  and 
Expanded  Use  of  Administrative 
Records; 

•  2000  census  content  determination; 


•  Bureau  constraints  (policv  and 
others)  that  affect  customer-oriented 
strategies; 

•  Update  on  intercensal  small  area 
income  and  poverty  estimates  program; 

•  Reengineering  the  economic 
censuses  and  surveys;  and 

•  Integrated  coverage  measurement: 
The  agenda  for  the  April  15  meeting 

that  will  begin  at  9  a.m.  and  adjourn  at 
12:15  p.m.  is: 

•  Worker  establishment 
characteristics  data  base; 

•  Congress-as-a-customer; 

•  Living  Situation  Survey  and  1994 
Coverage  Test; 

•  Review  of  Office  of  Management 
and  Budget  standards  on  race  and 
ethnicity; 

•  Develop  recommendations  and 
special  interest  activities;  and 

•  Closing  session. 

The  meeting  is  open  to  the  public, 
and  a  brief  period  is  set  aside  on 
October  21  for  public  comment  and 
questions.  Those  persons  with  extensive 
questions  or  statements  must  submit 
them  in  writing  to  the  Census  Bureau 
Committee  Liaison  Officer  at  least  three 
days  before  the  meeting. 

"This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  also  be  directed  to 
the  Census  Bureau  official  named 
below. 

Persons  wishing  additional 
information  regarding  this  meeting  or 
who  wish  to  submit  written  statements 
may  contact  the  Committee  Liaison 
Officer,  Mrs.  Phyllis  Van  Tassel,  room 
2419,  Federal  Building  3,  Suitland, 
Maryland  (mailing  address:  Washington, 
DC  20233),  telephone:  (301)  763-5410 — 
TDD  (301)  763-4056. 

Dated:  September  13,  1994. 
Harry  A.  Scarr, 

Acting  Director,  Bureau  of  the  Census. 
[FR  Doc.  94-23162  Filed  9-19-94;  8:45  am] 
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[Docket  Numl>ef  940841-4241] 

Investment  Plans  Survey 

agency:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  termination  and 


consideration. 


SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  the  Census  is  proposing 
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to  r(*pla(  R  the  quarterly  Plant  and 
Kqiiipnient  (F&E)  Survey  with  a  new 
s«!miannual  Investment  PLins  Survey 
(IPS).  Capital  investments  by  businesses 
are  a  key  indicator  of  U.S.  otonomic 
perfurmrim;e.  This  change  would 
improve  the  qi>ality  of  intra y*'ar  <\»%»  on 
l>  S.  bu.siness  investment  anil  provitlw 
comparability  b»;tween  intravear 
invmlmeni  surveys  and  the  more 
detailed  Annual  Capital  Expendiluxtai 
Survey  (A(liS). 

The  P&E  Survey  was  terminated  after 
se<:iind  quarter  1994  Pk¥.  ntsults  were 
released  on  .S«plenil>er  8.  1004.  Results 
for  the  Pirst  phase  of  the  new  IPS  would 
Ih!  relo-i.spj  in  February  1905  and  would 
includ*'  preliminarv  estimates  of  total 
1994  expenditures  for  striM.turev  and 
e<juipnient  and  planned  1995  spending; 
for  s»ile»4ed  industry  catejjories.  Results 
for  the  siM:on'l  phase  would  be  r»»lrBsed 
in  .S«;pt»'niher  1995  and  would  include 
revised  eslimatcn  of  planr>ed  1fH15 
s|)cndin(;  The  IPS  results  for  future 
years  won  Id  be  released  on  this 
semiannual  sihedule. 

The  IP.S  methcnls  and  content  have 
Ixfen  coor«linated  with  those  of  the 
ACES  an«J  results  from  this  new 
indicator  survey  will  be  fully  consistent 
with  results  from  the  ACES.  However, 
l>i'«:ause  the  scope  and  detail  of  the  new 
IP.S  are  different  from  the  present  P*E 
Survey,  IPS  results  %vill  not  be  directly 
comparable  to  pn>viously  releas*^  P&E 
Survey  «lafa. 

DATES:  Cximments  concerning  this 
pniposal  should  be  submitted  in  writing 
by  f )« tolnT  20.  1994  to  r«;eive 
roirsid»»rHtion. 

ADDRESSES:  Director.  Bureau  of  the 
O-isus.  Washington.  DC.  202.33. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Funk  Agriculture  and  P'inflncirfl 
Statistics  Uivisinn.  Bureau  of  the 
C^ensus,  Washuigloii.  DC  20J:J.1,  on 
(."MM)  763-7180. 

SUPPLEMENTART  INFORMATION:  T!tis 
)irnj)(isi-(l  stirvny  v..!s  stiliiiiittiMl  to  the 
Office  of  Management  and  fJiJ<!g<.'t  on 
|uly  IH.  1994  for  approval  in  ai.t:ordan<e 
with  the  Papervvork  Re«luction  Act, 
Publii  Uiw  SUr  511,  as  aiii«:iul(  d  Thi<t 
was  Mniiounci^il  in  th^  Federal  Re^sler 
on  July  21,  1994.  Ct)pios  of  the  initterial 
submitted  are  m^e  available  on  nn^tiest 
to  the  Dirrt.tor,  Bunuiu  uf  the  Onsiis. 
Washington.  DC.  20233. 

Authoritv   1  iMf  1.1 1'niliHl  Slut.-*  (i*le. 
Sti  lu)ri!k  1.11  ,.iicl  lUi. 

Ildted:  Sfplombiir  14.  19<VI. 

Harry  A.  Sc*rr. 

Ailing  Dim  liir  Ihirrait  o]  the  fJTtsu^ 

\n  l)ac  •4-23377  ni»6  t-tV-M;  ■  4&  am) 
MiuNa  cooc  »«a-OT-e 


Foreign-Trade  Zones  Board 

(Order  No.  704] 

Grant  of  Authority  (or  Subzone  Status, 
Peavey  Electronics  Corporation 
(Electronk:  4ud»o  ?rKt  Acou«<Ticat 
Products),  Mf'fHjMP,  ^«S,  Ai»  ,i 

Pursuant  to  its  authority  uniier  the 
Foieign-TrBdc  Zones  Act  of  )une  18, 
1934,  as  amended  (19  U  S.C  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

IV/iereos.  by  an  Act  of  Congress 
approved  )une  18,  1934,  an  Act  'To 
provide  for  the  establibhmt   it  •    *    •  of 
foieign-trade  zones  in  port.>-  of  entry  of 
the  United  Slates,  to  expedite  and 
encourage  foreign  commerce,  and  fur 
other  purposes,"  as  ameruied  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualined  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  ad)*cent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special -purpose 
subzones  when  existing  zone  facilities 
rannot  serve  the  speciHc  use  involved; 

Whereas,  an  application  from  the 
Vicksburg/)ackson  Foreign  Trade  Zone, 
Inc.,  grantee  of  Foreign-Trade  Zone  158, 
for  authority  to  establish  special- 
purpose  subzone  status  at  the  electronic 
audio  and  acoustical  products 
manufacturing  facilities  (9  sites)  of  the 
Peavey  Electronics  Corporation  in  the 
Meridian,  Mi&sissippi,  area,  was  filed  by 
the  Board  on  August  19,  1993,  and 
notice  inviting  public  ix>mmenl  was 
given  in  the  Federal  Register  (FTZ 
Docket  47-93.  58  FR  4bti27,  9-2-93); 
and. 

Whereas,  the  fk>ard  has  foun<i  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (.Subzone  158B)  at  the  plant 
sites  of  the  Peavoy  Eloctrimics 
(xjrpor.ition  in  the  Meridian, 
Missisippi,  area,  at  the  locations  described 
ID  the  appliialion,  suh^ect  to  the  FTZ  Act 
and  the  Boarti'i  re){ulafiiMW.  inttiMliiig 
940U.28. 

Signed  at  WashinKtnn,  DC,  this  I2th  day  of 
September  1994. 
Susaa  G.  EmmrwuM, 

A^tslnnt  Sfvrrtan-  of  Cnninien  c  for  Import 
AJmmistralkm,  Ahemnte  CJta:rmnn.  Fntfign 
Tradf  Zone*  Board. 

lilt  Do*.  94-23251  Fil^d  9-19-4M;  8:45  am) 
■■.UMS  cooc  »««-os-e 


International  Trade  Adminlstrstion 
{A-670-834] 

Postponement  o1  Preliminary 
Antidumping  Duty  Determination: 
Disp>osabte  Pocket  Lighters  From  the 
People  s  Reput)lic  of  China  ('PRO") 

AGENCT:  Import  Administration, 
International  Ttade  Administratiun, 
Department  of  Commerce. 
EFFECTIVE  DATE:  .September  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Anne  (JsRood  or  Vincent  Kane,  Office  of 
Countervailing  ln\estigations,  U.S. 
Department  of  Commerce,  Room  B099, 
14th  Street  and  Constitution  Avenue, 
N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-0167  and  482- 
2815.  respectively. 

PostfKinement 

We  have  determined  that  this 
investigation  is  extraordinarily 
complicated  due  to  the  large  number  of 
producers  and  resellers.  We  have  also 
determined  that  respondent  parties  to 
the  prot.tjcding  are  cooperating  in  this 
investigation.  Accordingly,  pursuant  to 
section  733(c)(1)(B)  of  the  Tariff  Act  of 
1930,  as  amended,  ("the  Act'*)  and  19 
CKK  353.15(b),  we  are  postponing  tho 
date  of  the  pn;lirainary  determination  in 
this  investigation  until  no  later  tlian 
December  5, 1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFH 
353.15(d). 

Datmi:  Septamber  13.  1994. 
Susan  G.  Eiaenaaa, 

AssistnnI  Secretory  for  Imftort 

AdministiaUon. 

IFR  D«K,  t)+-23252  Kiled  »-19-94;  8:45  iunl 
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(A-301-8011 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Vatue:  Fresh  Cut  Roses 
From  Colomt>ia 

AGENCY:  Import  Administration, 
lnt«!malional  Trade  Administration. 
Department  of  (i>mnieroe. 
EFFECTIVE  DATE:  .September  20.  1994 
FOR  FURTHER  INFORMATION  CONTACT! 
)ames  Maeder  or  James  Terpstra,  Office 
of  Antidumping  Investigations.  Impo.'t 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington.  D.C  20230; 
telephone  (202)  482-3330.  or  (202)  482- 
3965. 

Preliminary  Uetei  muvation 

We  prph'minariiy  determine  that  fresh 
cut  roses  (roses)  from  Colombia  are 


being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930  (the  Act),  as  amended.  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  notice  of  initiation  on 
March  7, 1994  (59  FR  11771,  March  14, 
1994),  the  following  events  have 
occurred. 

On  March  31, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary 
determination. 

On  April  19.  1994,  the  Department 
decided  to  collect  constructed  value 
(CV)  information  from  all  respondents 
in  addition  to  home  market  or,  where 
appropriate,  third  country  sales 
information  (See  the  April  19,  1994, 
memorandum  from  the  team  to  Barbara 
R.  Stafford). 

On  May  5, 1994,  the  Department 
issued  sales  and  cost  questionnaires  to 
the  following  16  Colombian  companies: 
Agricola  Benilda;  Agrorosas  S.A.;  Flores 
La  Fragancia  S.A.;  Flores  Mocari  S.A.; 
Grupo  Andes;  Grupo  Bojaca;  Caicedo 
Group;  Grupo  Clavecol;  Grupo 
Floramerica;  Grupo  Intercontinental; 
Grupo  Papagayo;  Grupo  Prisma;  Grupo 
Sabana;  Grupo  Sagaro;  Grupo 
Tropicales;  and  Rosex  LTDA.  These 
companies  accounted  for  approximately 
40  percent  of  the  exports  of  the  subject 
merchandise  during  the  period  of 
investigation  (POI).  Although  the 
Department  "normally  will  examine  not 
less  than  60  percent  of  the  dollar  value 
or  volume  of  the  merchandise  sold" 
during  the  POI,  19  CFR  353.42(b)(1), 
due  to  limited  administrative  resources 
the  Department  chose  to  examine  less 
than  60  percent  [See  the  May  2, 1994, 
memornndum  from  the  team  to  Barbara 
R.  Stafford). 

On  June  24, 1994,  the  Floral  Trade 
Council,  petitioner  in  this  investigation, 
requested  a  postponement  of  the 
preliminary  determination  until 
September  12,  1994,  pursuant  to  19  CFR 
353.15(c)  (1993).  As  we  found  no 
compelling  reason  to  deny  the  request, 
the  Department  granted  this  request  on 
June  28, 1994  (59  FR  34409,  Julv  5, 
1994). 

On  June  24, 1994,  the  Department 
relieved  all  respondents  except  Caicedo 
Group  from  the  requirement  of  reporting 
sales  of  roses  imported  and/or  sold  as 
part  of  bouquets  (See  the  June  24. 1994. 
memorandum  from  the  team  to  Barbara 
R.  Stafford).  On  this  same  date,  the 
Department  also  instructed  respondents 
to  report  monthly-average  price  data  for 
the  U.S.  market,  home  market,  and 


where  appropriate,  third  country 
markets  [See  the  June  24, 1994, 
memorandum  from  the  team  to  Barbara 
R.  Stafford). 

Also  on  June  24, 1994,  the 
Department  determined  that  eight  of  the 
respondents  (Agricola  Benilda;  Flores 
La  Fragancia  S.A.;  Grupo  Bojaca; 
Caicedo  Group;  Grupo  Floramerica; 
Grupo  Intercontinental;  Grupo 
Papagayo;  and  Grupo  Prisma)  had  viable 
home  markets  and  were  instructed  to 
report  home  market  sales  data  as  the 
basis  for  foreign  market  value  (FMV). 

In  addition,  the  Department 
determined  that  four  of  the  respondents 
(Grupo  Clavecol;  Grupo  Sabana;  Grupo 
Sagaro  and  Grupo  Tropicales)  did  not 
have  viable  home  markets  and 
instructed  the  respondents  to  report 
third  country  sales  data  as  a  potential 
basis  for  FMV  (See  the  June  24. 1994. 
memorandum  from  the  team  to  Barbara 
R.  Stafford).  However,  since 
respondents  argued  that  third  country 
markets  were  fundamentally  different 
from  the  U.S.  market,  it  was  decided 
that  the  final  basis  for  FMV  for  these  last 
four  respondents  (either  third  country 
sales  or  CV)  would  not  be  determined 
until  more  information  was  received 
[See  the  "Third  Country  Sales  Versus 
Constructed  Value"  section  of  this 
notice  for  further  discussion). 

The  Department  also  instructed  four 
of  the  respondents  (Agrorosas  S.A.; 
Flores  Mocari  S.A.;  Grupo  Andes;  and 
Rosex  LTDA)  to  report  CV  as  the  basis 
for  FMV  as  the  volume  of  sales  in 
neither  the  home  market  nor  third 
countries  was  adequate. 

On  June  29. 1994,  one  of  the  four 
respondents  in  the  second  category 
above,  Grupo  Sagaro,  submitted  an 
amendment  to  its  questionnaire 
response.  In  that  amendment.  Grupo 
Sagaro  stated  that,  based  on  further 
review,  it  did  have  a  viable  home 
market.  After  reviewing  the  new  sales 
information,  the  Department  agreed  and 
on  July  8, 1994,  we  instructed  Grupo 
Sagaro  to  base  its  FMV  on  home  market 
sales. 

Respondents  submitted  responses  to 
the  Department's  sales  and  cost 
questionnaires  in  May  and  July  1994. 
The  Department  issued  deficiency  sales 
and  cost  questionnaires  in  June,  July, 
August  and  September  1994. 
Respondents  submitted  their  responses 
to  these  deficiency  sales  and  cost 
questionnaires  in  June  and  .August  1994. 
Agricola  Benilda  submitted  a 
comprehensive  revision  of  its  sales  and 
cost  information  on  September  8, 1994. 
Agrorosas  S.A.  submitted  minor  pre- 
verification  corrections  on  September  9, 
1994. 


On  July  5, 1994,  petitioner  requested 
that  the  Department  reject  home  market 
sales  as  a  basis  for  FMV  for  nine  of  tiie 
respondents  for  which  the  home  market 
was  viable.  Petitioner  stated  that  these 
sales  were  not  in  the  ordinary  course  of 
trade.  On  July  11, 1994,  the  Department 
issued  supplemental  questionnaires  to 
determine  if  the  sales  reported  were  in 
the  ordinary  course  of  trade.  On  July  2.5, 
1994,  the  respondents  provided  their 
responses  to  these  supplemental 
questionnaires. 

On  July  28, 1994,  petitioner  alleged 
that  the  nine  respondents  which  had 
viable  home  maiicets  sold  roses  in  the 
home  market  at  prices  below  their  cost 
of  production  (COP).  Petitioner  also 
alleged  that  Grupo  Tropicales  sold  roses 
in  one  of  its  two  third  country  markets, 
Argentina,  at  prices  below  its  COP. 

On  August  22, 1994,  the  Department 
instructed  Rosex  to  file  a  consolidated 
response  vdth  Rosas  Sausalito  and 
Induflora.  This  response  is  due  on 
September  12, 1994.  For  our 
preliminary  determination  we  based  our 
analysis  on  only  Rosex's  data. 

On  September  8. 1994,  the 
Department  initiated  COP  investigations 
against  the  nine  respondents  with  viable 
home  markets  and  against  Argentine 
sales  for  Grupo  Tropicales  [See  the 
September  8, 1994.  memorandum  from 
Richard  W.  Moreland  to  Barbara  R. 
Stafford). 

Based  on  information  obtained  from 
the  respondents  which  had  viable  home 
markets,  the  Department  determined  on 
September  9. 1994,  that  home  market 
sales  were  in  the  ordinary  course  of 
trade  and,  therefore,  could  be  used  in 
the  Department's  analysis  (See  the 
September  9,  1994,  memorandum  from 
the  team  to  Barbara  R.  Stafford). 

On  September  12. 1994.  the 
Department  decided  to  base  FMV  for 
Grupo  Clavecol.  Grupo  Sabana  and 
Grupo  Tropicales  on  third  country  sales 
(See  the  September  12. 1994, 
memorandum  from  the  team  to  Barbara 
R.  Stafford).  For  a  further  discussion, 
see  the  "Third  Country  Sales"  section  of 
this  notice. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  fresh  cut  roses, 
including  sweethearts  or  miniatures, 
intermediates,  and  hybrid  teas,  whether 
imported  as  individual  blooms  (stems) 
or  in  bouquets  or  bunches.  Roses  are 
clas.sifiable  under  subheadings 
0603.10.6010  and  0603.10.6090  of  iJie 
Harmonized  Tariff  Schedule  of  the 
United  States  (HfSUS).  The  HTSLS 
subheadings  are  provided  for 
convenience  and  customs  purpos«s.  The 
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written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  Department  initiated  this 
investigation  using  our  standard  six- 
month  POI  from  September  1.  1993.  to 
February  28.  1994.  On  March  30  and 
April  11.  respondents  submitted 
comments  on  the  POI.  On  April  5.  1994. 
petitioner  also  submitted  comments  on 
the  POI.  On  April  14.  1994.  the 
Department  altered  the  POI  to  calendar 
year  1993  because  of  the  seasonal  nature 
of  sales  and  production  in  the  rose 
industry  {See  the  April  14.  1994. 
memorandum  from  the  team  to  Richard 
VV.  Moreland). 

In  addition,  for  purposes  of  price-to- 
price  comparisons,  we  are  basing  FMV 
on  two  six-month  periods:  January  1, 
1993.  through  lune  30.  1993;  and  July  1. 
1993.  through  December  31.  1993  For  a 
further  discussion  of  these  periods,  see 
the  September  12,  1994.  concurrence 
memorandum. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(cl  of  the  Act.  that  the 
use  of  best  information  available  (BIA) 
is  appropriate  for  sales  of  the  subject 
men:handise  by  the  following 
respondents:  (1)  Agricola  Benilda:  (2) 
Grupo  Intercontinental;  (3)  Crupo 
Prisma  and  (4)  Grupo  Andes. 

In  assigning  BIA.  the  Department 
applies  a  two-tiered  methodology  based 
on  the  degree  of  respondent's 
cooperation.  In  the  first  tier,  the 
Department  normally  assigns  higher 
margins  (/  e  ,  margins  based  on  more 
adverse  assumptions)  for  those 
respondents  which  did  not  cooperate  in 
an  investigation  or  which  otherwise 
impeded  the  proceeding.  If  a  respondent 
is  deemed  non-cooperative,  the 
Department  bases  the  preliminary 
margin  for  the  relevant  class  or  kind  of 
merchandise  on  the  higher  of;  (1)  The 
highest  margin  in  the  petition  or  (2)  the 
highest  calculated  margin  of  any 
respondent  within  that  country'  that 
supplied  adequate  responses  for  the 
relevant  class  or  kind  of '  dise  * 

In  the  second  tier,  the  i  t-nt 

assigns  lower  margins  to  those 
respondents  who  substantially 
cooperate  in  an  investigation.  These 
margins  are  based  on  the  higher  of  (1) 
The  highest  calculated  margin  for  any 
respondent  within  the  country  that 
supplied  adequate  information  for  the 
relevant  class  or  kind  of  merchandise  or 
(2)  the  average  margin  of  the  margins  in 
the  petition  {See.  eg  ,  Final 
Detenu i nation  of  Sales  at  Less  than  Fair 
I'o/ue  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings  I  and  Parts 


Thereof  from  the  Federal  Republic  of 
Germany.  (54  FR  18992.  May  3.  1989)). 

The  Departments  two-tiered 
methodology  for  assigning  BIA  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  {See  Allied-Signal 
Aerospace  Co.  v.  United  States.  996 
F.2d  1185  (Fed.  Cir.  1993);  See  also 
Krupp  Stahl  AG  v.  United  States.  822  F. 
Supp.  789  (Crr  1993)). 

For  Agricola  Benilda.  Grupo 
Intercontinental  and  Grupo  Prisma,  we 
have  determined  that  these  respondents' 
original  and  dePiciency  questionnaire 
responses  were  unusable  for  the 
preliminary  determination  because  they 
contained  significant  deficiencies  {See 
the  September  12. 1994.  memorandum 
from  David  L.  Binder  to  Barbara  R. 
Stafford).  In  addition.  Agricola  Benilda 
submitted  substantial  revisions  to  its 
sales  and  cost  information  on  September 
8.  1994. 

However,  because  Agricola  Benilda. 
Grupo  Andes.  Grupo  Intercontinental 
and  Grupo  Prisma  responded  to  our 
requests  for  information,  we  find  that 
these  respondents  have  been 
substantially  cooperative  for  purposes  of 
this  preliminary  determination. 
Accordingly,  we  used  as  second-tier  BIA 
for  these  respondents  the  average  of  the 
margins  contained  in  the  petition, 
which  is  55.94  percent.  This  margin  is 
higher  than  the  highest  margin 
calculated  for  any  respondent  in  this 
investigation. 

Furthermore,  we  have  issued 
supplemental  deficiency  letters  to 
Agricola  Benilda.  Grupo 
Intercontinental  and  Grupo  Prisma.  If 
these  respondents  submit  adequate  and 
timely  responses  to  these  letters,  we  will 
conduct  verification  for  these 
respondents  and  will  consider  their 
information  for  purposes  of  the  final 
determination. 

For  Grupo  Andes,  we  have 
determined  that  this  respondent  has 
failed  to  respond  adequately  to  the 
Department's  deficiency  questionnaire 
and  failed  to  inform  the  Department  in 
a  timely  manner  that  it  had  sufficient 
sales  of  export-quality  roses  in  the  home 
market  to  deem  the  home  market  viable. 
While  Crupo  Andes  stated  that  its  home 
market  was  not  viable,  analysis  of  its 
deficiency  response  has  indicated  that 
its  home  market  is.  in  fact,  viable. 

Grupo  Andes'  failure  to  correctly 
indicate  that  its  home  market  was.  in 
fact,  viable  constitutes  a  material  error: 
the  determination  of  what  basis  in 
which  to  make  price  comparisons  is 
central  to  the  entire  dumping  analysis. 

While  Andes  has  substantially 
cooperated  in  this  investigation,  the 
history  of  its  responses  indicates  that 
the  information  reported  was  highly 


unreliable,  and  its  failure  to  report  home 
market  sales  was  a  fundamental  error. 
Because  of  the  serious  errors  in  Andes' 
reporting,  we  would  have  needed  a 
materially  new  response.  We  find  that 
there  is  insufficient  time  prior  to 
verification  in  which  to  analyze  such  a 
response  and  any  possible  supplemental 
responses.  For  these  reasons  we  will  not 
be  conducting  verification  for  this 
respondent  and  will  also  base  the 
margin  for  Grupo  Andes  in  the  final 
determination  on  cooperative  BIA  {See 
the  September  9,  1994.  memorandum 
from  David  L.  Binder  to  Barbara  R. 
Stafford). 

Such  or  Similar  Comparisons 

We  have  determined  that  all  roses 
covered  by  this  investigation  comprise 
two  categories  of  "such  or  similar" 
merchandise:  culls  and  export -quality 
roses.  None  of  the  respondents  reported 
sales  of  culls  in  the  United  States. 
Therefore,  no  comparisons  in  this  such 
or  similar  category  were  made. 
Regarding  export  quality  roses,  where 
possible,  we  made  comparisons  of 
identical  merchandise.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  or  third  country 
market  to  compare  to  U.S.  sales,  we 
made  similar  merchandise  comparisons 
on  the  basis  of:  (1)  Form  (e.g..  as  part  of 
a  bouquet,  an  individual  stem,  etc.);  (2) 
type  {eg.,  hybrid  tea,  sweetheart,  etc.); 
(3)  color;  (4)  stem  length;  and  (5) 
variety.  We  did  not  make  any 
adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise  because  respondents 
reported  no  cost  differences  between  the 
products. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  roses 
from  Colombia  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  FMV  for  all  non-BIA  respondents, 
as  specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

For  sales  by  all  non-BIA  respondents 
except  Floramerica,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  when  the 
subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  prior  to  importation  and  when 
exporters  sales  price  (ESP) 
methodology  was  not  otherwise 
Indicated. 

In  addition,  for  all  non-BIA 
respondents,  where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 


based  USP  on  ESP,  in  accordance  with 
section  772(c)  of  the  Act. 

For  all  U.S.  prices,  we  used  weighted- 
average  monthly  U.S.  prices  {See  the 
September  12, 1994,  concurrence 
memorandum). 

During  the  POI,  some  of  the 
respondents  paid  commissions  to 
related  parties  in  the  United  States.  We 
determined  that  these  commissions 
were  directly  related  to  the  sales  under 
consideration.  We  also  tested  these 
commissions  for  these  respondents  to 
determine  whether  they  were  paid  at 
arm's  length  u.sing  the  criteria  set  forth 
in  the  Final  Determination  of  Sales  at 
Less  Tha!i  Fair  Value:  Coated 
Ground'.,  ood  Paper  from  Belgium  (56 
FR  56359.  November  4. 1991).  Where 
we  found  that  they  were  paid  at  arm's 
length,  we  deducted  them  from  USP. 
However,  we  found  that  respondents 
used  these  commissions  as  a  mechanism 
for  reimbursing  their  related  parties  for 
their  actual  expenses.  Accordingly,  in 
order  to  avoid  double-counting,  where 
the  actual  expenses  of  the  related  party 
were  less  than  the  commissions,  we 
deducted  only  the  commissions.  Where 
the  commissions  were  less  than  the 
actual  expenses,  we  also  deducted  the 
amount  by  which  the  actual  expenses 
exceeded  the  commissions  {See  the 
September  12, 1994,  concurrence 
memorandum). 

Finally,  for  those  respondents  who 
had  related  parties  in  the  United  States 
and  did  not  report  inventory  carrying 
costs  on  their  ESP  sales,  we  calculated 
these  costs  for  these  respondents  using 
an  inventory  carrying  period  of  seven 
days.  This  is  the  maximum  amount  of 
time  which  may  transpire  between  the 
time  a  rose  is  cut  and  when  if  must  be 
sold  to  the  ultimate  customer,  according 
to  a  public  report  by  Harry  K.  Tayama, 
PhD.,  submitted  by  respondents  in  this 
investigation.  For  companies  with  sales 
to  unrelated  parties,  we  accepted  that 
inventory  carrying  costs  were  included 
in  U.S.  credit  expenses. 

We  made  company-specific 
adju.stments,  as  discussed  below: 

J.  Agrorosas  S.A. 

For  Agrorosas,  U.S.  purchase  pric-e 
was  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 

We  calculated  ESP  oased  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  and  Colombian 
indirect  selling  expenses,  brokerage  and 
handling  charges,  commissions,  U.S. 
import  duties,  direct  selling  expenses, 
and  credit  expenses. 


2.  Flores  La  Fragancia  S.A. 

For  Flores  La  Fragancia  S.A..  we 
calculated  purchase  price  based  on 
packed,  f.o.b.  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  discounts,  foreign  inland  freight  and 
air  freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
foreign  inland  freight,  air  freight,  credit 
expenses  and  U.S.  and  Colombian 
indirect  selling  expenses  including 
inventory  carrying  costs. 

3.  Flores  Mocari  S.A. 

For  Flores  Mocari  S.A.,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight  and  U.S.  import 
duties. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  import  duties, 
credit  expenses  and  other  direct  selling 
expenses.  Also,  as  described  above,  we 
deducted  the  greater  of  related  party 
commissions  or  indirect  selling 
expenses. 

4.  Grupo  Bojaca 

For  Grupo  Bojaca.  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  import  duties, 
brokerage  and  handHng  and  credit 
expenses. 

5.  Caicedo  Group 

For  Caicedo  Group,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
foreign  inland  freight,  air  freight,  U.S. 
import  duties,  and  U.S.  inland  freight. 

We  calc-ulated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
Columbian  Flower  Council  (CFC)  fee, 
foreign  inland  freight,  air  freight,  U.S. 
import  duties,  U.S.  inland  freight, 
repacking  expenses,  and  credit 
expenses.  Also,  as  described  above,  we 
deducted  the  greater  of  related  party 


commissions  or  indireci  selling 
expenses. 

6.  Grupo  Clavecol 

For  Grupo  Clavecol,  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts  and 
foreign  inland  freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  brokerage  and 
handling  charges,  credit  expenses  and 
U.S.  and  Colombian  indirect  selling 
expenses  including  inventory  carr\ing 
costs.  Because  Clavecol  did  not 
adequately  support  its  reported  interest 
rate,  we  used  the  highest  public  interest 
rate  on  the  record  in  the  companion 
investigation  of  roses  from  Ecuador 
which  is  a  ranged  value  for  a  U.S. 
subsidiary  of  an  Ecuadoran  rose 
producer,  Guaisa,  of  10  f)ercent  {See  the 
September  12,  1994,  concurrence 
memorandum  and  the  September  9, 
1994,  memorandum  to  the  file). 

7.  Grupo  Floramerica 

For  Grupo  Floramerica,  we  calculated 
ESP  based  on  packed  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  freight,  air  freight. 
U.S.  import  duties,  brokerage  and 
handling.  United  States  Department  of 
Agriculture  inspection  fees,  warranty 
expenses  including  billing  credits, 
promotional  fees,  credit  expenses  and 
U.S.,  Panamanian  and  Colombian 
indirect  selling  expenses  including 
inventory  carr>*ing  costs. 

8.  Grupo  Papagayo 

For  Grupo  Papagayo.  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  and  other  expenses. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  import  duties, 
U.S.  inland  freight,  brokerage  and 
handling  charges,  Colombian  indirect 
selling  expenses  'nt.luding  inventory 
carrying  costs,  dirn;t  selling  expenses 
including  credit,  other  expenses,  and 
commissions  paid  to  unrelated  parties. 

9.  Grupo  Sabano 

For  Grupo  Sabana.  we  calculated 
purchase  price  based  on  packed,  f.o.b. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions. 
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where  appropriate,  for  discounts, 
foreign  inland  freight,  air  freight  and 
U.S.  import  duties. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
foreign  inland  freight,  air  freight.  U.S. 
import  duties  and  credit  expenses.  Also, 
as  described  above,  we  deducted  the 
greater  of  related  party  commissions  or 
indirect  selling  expenses. 

10.  Crupo  Sagaro 

For  Crupo  Sagaro.  we  calculated 
purchase  price  based  on  packed,  fob. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight.  US  import  duties 
and  credit  expenses. 

11.  Crupo  Tropicales 

For  Crupo  Tropicales.  we  calculated 
purchase  price  based  on  packed,  fob 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  and  air  freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
foreign  inland  freight,  air  freight,  credit 
expenses,  other  direct  selling  expenses, 
and  U.S.  and  Colombian  indirect  selling 
expenses  including  inventory  carrying 
costs. 

12  Rosfx  LTDA 

ForRosex  LTDA.  we  calculated 
purchase  price  based  on  packed,  fob. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  air  freight,  U.S.  import  duties, 
brokerage  and  handling  and  credit 
expenses. 

Foreign  Market  Value 

In  calculating  FMV,  wherever  there 
were  no  sales  of  comparable 
merchandise  in  the  home  market  or 
third  country  markets,  we  based  FMV 
on  CV.  In  addition,  in  accordance  with 
19  CFR  353.58.  for  price  to  price 
comparisons,  we  compared  U.S.  sales  to 
home  market  or  third  country  sales 


made  at  the  same  level  of  trade,  where 
possible. 

We  have  three  different  bases  for 
FMV:  (1)  Home  market  sales:  (2)  third 
country  sales;  and  (3)  constructed  value. 
Each  is  discussed  separately  below: 

Home  Market  Sales 

In  order  to  determine  whether  there 
were  sufficient  sales  of  fresh  cut  roses 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV.  we  compared 
the  volume  of  home  market  sales  of 
export  quality  roses  to  the  volume  of 
third  country  sales  of  export  quality 
roses  in  accordance  with  section 
773(a)(1)(A)  of  the  Act.  Based  on  this 
comparison,  we  determined  that  nine  of 
the  16  respondents  had  viable  home 
markets.  The  nine  companies  were: 
Agricola  Benilda;  Flores  La  Fragancia 
S.A.:  Crupo  Bojaca;  Caicedo  Croup: 
Crupo  Floramerica:  Crupo 
Intercontinental;  Crupo  Papagayo: 
Crupo  Prisma  and  Crupo  Sagaro. 
However,  we  did  not  use  home  market 
sales  for  Agricola  Benilda.  Crupo 
Intercontinental.  Crupo  Prisma  or  Crupo 
Andes  because  we  based  the  margin  for 
these  companies  on  BIA.  In  addition,  we 
based  Crupo  Andes'  margin  on  BL^ 
because  we  found  that  it  had 
misrepresented  its  home  market  as 
nonviable  (See  the  "Best  Information 
Available"  section  of  this  notice  for  a 
further  discussion). 

Because  petitioner's  allegations,  when 
considered  in  light  of  the  information 
on  the  record,  gave  the  Department 
"reasonable  grounds  to  believe  or 
suspect"  that  the  nine  respondents  with 
known  viable  home  markets  were 
selling  roses  in  Colombia  at  prices 
below  their  COP.  the  Department 
initiated  COP  investigations  to 
determine  whether  these  respondents 
had  home  market  sales  that  were  made 
at  less  than  their  respective  COPs  [See 
the  September  8,  1994.  memorandum 
from  Richard  W.  Moreland  to  Barbara  R. 
Stafford)  Respondents  requested  that 
we  depart  from  our  normal  practice  and 
interpret  our  COP  analysis  in  such  a 
manner  as  to  either  accept  or  reject  all 
sales.  We  denied  this  request  as 
unreasonable  [See  the  September  12. 
1994.  concurrence  memorandum). 

In  keeping  with  our  past  practice 
involving  perishable  agricultural 
products  where  we  found  less  than  50 
percent  of  a  respondent's  sales  of  roses 
were  at  prices  below  the  COP.  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities  [See 
Certain  Fresh  Winter  Vegetables  From 
Mexico  45  FR  20512  (1980)).  Where  we 
found  between  50  and  90  percent  of  a 


respondent's  sales  of  a  given  product 
were  at  prices  below  the  COP.  and  the 
below  cost  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
only  the  below-cost  sales.  Where  we 
found  that  more  than  90  percent  of 
respondent's  sales  were  at  prices  below 
the  COP.  and  the  sales  were  made  over 
an  extended  period  of  time,  we 
disi-egarded  all  sales  for  that  product 
and  calculated  FMV  based  on  CV. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
a  respondent's  cost  of  cultivation, 
general  expenses,  and  packing.  We 
calculated  CV  based  on  the  sum  of  a 
respondent's  cost  of  cultivation,  plus 
general  expenses,  profit  and  U.S. 
packing.  For  general  expenses,  which 
includes  selling  and  financial  expenses 
(SC&A),  we  used  the  greater  of  the 
reported  general  expenses  or  the 
statutory  minimum  often  percent  of  the 
cost  of  cultivation.  For  profit,  we  used 
the  greater  of  the  weighted-average  third 
country  profit  during  the  POI  or  the 
statutory  minimum  of  eight  percent  of 
the  cost  of  cultivation  and  general 
expenses,  in  accordance  with  section 
773(e)(B)oftheAct. 

For  all  respondents,  we  corrected  the 
calculation  of  interest  expense  for  COP 
to  remove  the  offset  to  this  expense. 
This  reduction  to  interest  expense  is 
only  applicable  for  CV  calculations. 
Interest  expense  for  all  respondents  was 
corrected  to  a  per-unit  amount.  Further. 
for  all  respondents  we  based  the 
amortization  expense  upon  the  amounts 
normally  recorded  by  each  company  in 
its  usual  record  keeping.  We  rejected 
adjustments  that  companies  made  to  the 
amortization  expense  solely  for 
purposes  of  this  investigation.  We  also 
made  specific  adjustments  to 
respondents'  COP  and  CV  data  as 
described  below: 

J.  Flores  La  Fragancia  S.A. 

For  Flores  La  Fragancia  S.A..  we:  (1) 
Corrected  the  calculation  of  greenhouse 
plastic  amortization  to  reflect  the 
methodology  normally  used  by  the 
company:  (2)  corrected  the  reported 
"material  for  greenhouse  frames  "  to 
agree  with  the  underlying  schedules 
provided  in  the  response;  (3)  corrected 
the  reported  net  financir>g  costs  to  agree 
to  the  underlying  schedules:  and  (4) 
corrected  for  a  mathematical  error  in  the 
calculation  of  SC&A  expenses. 

2.  Crupo  Bojaca 

For  Crupo  Bojaca.  we  corrected  the 
reported  general  and  administrative 
(G&A)  expense  amount  to  reflect  the 
amount  reported  in  the  company's 
financial  statement. 


3.  Caicedo  Group 

For  Caicedo  Group,  we  included  the 
expenses  associated  with  a  freeze  which 
occurred  during  the  POI.  and  removed 
the  effect  of  erroneous  crop  adjustment 
amounts  [i.e.,  capitalizing  more  costs 
than  the  total  accumulated  amount) 
reported  in  the  CX)P  calculation. 

4.  Crupo  Papagayo 

For  Crupo  Papagayo,  we  removed  the 
effect  of  erroneous  crop  adjustment 
amounts  (i.e.,  capitalizing  more  costs 
than  the  total  accumulated  amount) 
reported  in  the  COP  calculation. 

In  order  to  calculate  FMV,  we  made 
company-specific  adjustments  as 
described  below; 

1.  Flores  La  Fragancia  S.A. 

For  Flores  La  Fragancia  S.A.,  we 
calculated  FMV  based  on  delivered 
prices  to  unrelated  customers  in  the 
home  market. 

For  home  market  price  to  purchase 
price  comparisons,  pursuant  to  section 
773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56(a)(2),  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses.  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

For  home  market  price  to  ESP 
comparisons,  we  deducted  the 
weigh  fed -average  home  market  indirect 
selling  expenses,  including,  where 
appropriate,  inventory  carrying  costs, 
up  to  the  amount  of  the  greater  of 
related  party  commissions  or  indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  arxordance  with  19  CFR  353.56(b)(1) 
[See  the  September  12, 1994, 
concurrence  memorandum).  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expen.ses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  e.xpenses.  We  also  deducted  from 
CV  the  weighted-average  home  market 
indirect  selling  expenses,  including 
inventory  carrying  costs,  up  to  the 
amount  of  the  greater  of  related  party 
commissions  or  indirect  selling 
expen.ses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 

2.  Crupo  Bojaca 

For  Crupo  Bojaca,  more  than  90 
pert;ent  of  Crupo  Bojaca's  home  market 
sales  were  found  to  be  at  prices  below 
their  COP.  Therefore,  in  accordance 
with  section  773(c)  of  the  Act  we 
disregarded  all  home  market  sales  and 
calculated  FMV  based  on  CV. 


For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparisons,  we 
deducted  the  weighted-average  home 
market  indirect  selling  expenses, 
including,  where  appropriate,  inventory 
carrying  costs,  up  to  the  amount  of  the 
indirect  selling  expenses  incurred  on 
U.S.  sales,  in  accordance  with  19  CFR 
353.56(b)(2). 

3.  Caicedo  Group 

For  Caicedo  Croup,  we  calculated 
FMV  based  on  delivered  prices  to 
unrelated  customers  in  the  home 
market.  We  excluded  from  our  analysis 
home  market  sales  that  were  ultimately 
exported. 

For  home  market  price  to  purcJiase 
price  comparisons,  pursuant  to  .section 
773(a)(4)(B)  of  the  Act  and  19  CIR 
353.56(a)(2),  we  made  circumstance  of 
sale  adjustments,  wijere  appropriate,  for 
credit  expanses  and  CFC  fee.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

For  home  marlcet  pnce  to  ESP 
comparisons,  we  made  deductions, 
where  appropriate,  for  credit  expenses. 
We  also  deducted  the  we/ghted-average 
home  market  indirect  se|'ling  expenses, 
including,  where  approplriate,  inventory 
carrying  costs,  up  to  the  amount  of  the 
greater  of  related  party  commissions  or 
indirect  selling  expens«?s  Micurred  on 
U.S.  sales,  in  accordance  with  19  CFR 
353.56(b)(1).  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses  and  CFC  fee. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  weighted-average  home  market 
indirect  selling  expenses,  including 
inventory  carrying  costs,  up  to  the 
amount  of  the  greater  of  related  party 
commissions  or  indirect  selling 
expenses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 

For  comparisons  involving  ESP  sales, 
we  revised  U.S.-incurred  indirect  selling 
expense  to:  (a)  Include  sales  to  local 
vendors  in  the  calculation  of  the 
indirect  selling  expense  ratio  and  (b) 
deduct  U.S.  inland  freight  expenses  that 
were  reported  as  indired  selling 
expenses. 

4.  Cnipo  Floramerica 

For  Crupo  Floramerica.  more  than  90 
percent  of  Crupo  Floramerica 's  home 
market  sales  were  found  to  be  at  prices 
below  their  COP.  Therefore,  in 


accordance  with  .section  773(c)  of  the 
Act  we  disregarded  all  home  market 
sales  and  calculated  FMV  based  on  CV. 
For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  weightod-.'iverege  home  market 
indirect  selling  expenses,  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordanoe 
with  19  CFR  353.56(b)(2). 

5.  Gnipo  Papagayo 

For  Crupo  Papagayo,  more  than  90 
percent  of  its  home  market  sales  were 
found  to  be  at  prices  below  their  COP. 
Therefore,  we  disregarded  all  home 
market  sales  and  calculated  FMV  based 
onCV. 

Due  to  the  deficiencies  found  in 
respondent's  reported  home  market 
sales  data,  we  disallowed  home  market 
inland  freight,  packing  costs,  indire<:t 
selling  expenses,  and  imputed  credit 
from  the  dumping  margin  calculation 
for  purposes  of  the  preliminary 
determination. 

On  September  9, 1994.  Agrorosas 
submitted  a  letter  containing  some  pre- 
verification  correlations  p)ertaining  to  its 
sales  and  cost  data.  Civen  the  limited 
time  available  to  the  Department  to 
examine  the  newly  submitted 
information,  this  information  is  not 
used  in  the  preliminary  determination 
dumping  margin.  However,  the  newly 
submitted  information  will  be  subject  to 
verification  and  will  be  considered  in 
the  final  determination  of  this 
investigation. 

For  CV  to  purchase  prince 
comparisons,  we  made  circumstances  of 
sales  adjustment  for  direct  selling.  We 
also  added  U.S.  commissions. 

No  deductions  were  made  for  CV  to 
ESP  comparisons  due  to  disallowing 
home  market  indirect  selling  expenses 
from  the  margin  calculation. 

6.  Crupo  Sagaro 

For  Crupo  Sagaro,  more  than  90 
percent  of  its  home  market  sales  were 
found  to  be  at  prices  below  their  COP. 
Therefore,  in  accordance  with  section 
773(c)  of  the  Act  we  disregarded  all 
home  market  sales  and  calculated  FMV 
based  on  CV. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses  and  commissions.  We 
also  deducted  from  CV  the  weighted- 
average  home  market  indirect  selling 
expenses  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  accordance  with  19  CFR  353.56(b)(2). 
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Third  Country  Versus  Constructed 
Value 

On  March  30.  \99A.  counsel  for  14  of 
the  16  respondents  requested  that  the 
Department  reject  third-country  sales 
and  rely  instead  on  constructed  value  as 
the  basis  for  FMV. 

The  Department's  normal  preference, 
based  on  its  regulations,  is  to  utilize 
third-country  sales  rather  than 
constructed  value  when  there  is  a  viable 
third  country  market.  See  19  CFR 
3. "iS  48(b)  Respondents  have  ur^ed 
departure  from  this  practice.  citin({ 
Certain  Fresh  Cut  Flowers  from 
Colombia:  Final  Results  of  Antidumping 
Duty  Administrative  Review  55  FR 
20491  (May  17.  1990)(F/owers).  The 
Department  determined  in  Flowers  that 
departure  from  our  normal  practice  was 
warranted  after  an  analysis  of  three 
unusual  factors  present  in  that  case. 
Respondents  argue  that  the  facts  in  this 
investigation  present  even  more 
compelling  reasons  to  reject  third- 
country  sales  than  were  present  in 
Flowers  In  determining  whether  the 
circumstances  in  this  case  are  such  that 
it  should  fall  under  the  exception 
established  in  Flowers,  we  have 
analyzed  the  information  presented  in 
light  of  the  three  factors  set  forth  in 
Flowers:  (1)  Negative  correlation  of  price 
and  volume  movements  between 
markets:  (2)  peak  to  non-peak 
comparisons;  and  (3)  the  perishability  of 
the  subject  merchandise. 

As  a  threshold  matter,  we  note  that 
the  record  in  this  case  is  different  from 
Flowers  in  that  European  markets  play 
a  relatively  less  important  role  in  our 
analysis.  In  Flowers,  the  Departments 
analysis  focused  solely  on  a  comparison 
of  the  U.S.  market  with  European 
markets  as  the  vast  majority  of  third 
country  markets  under  consideration 
were  in  Europe.  The  Department  did  not 
evaluate  conditions  in  other  markets.  In 
this  case,  and  the  companion 
investigation  in  Ecuador,  respondents 
reported  significant  sales  to  Argentina 
and  Canada,  as  well  as  Europe. 
Respondents  in  this  case  have  submitted 
additional  information  for  all  the 
relevant  markets — Europe.  Canada,  and 
Argentina.  However,  it  is  not  clear  that 
the  information  submitted  up  to  this 
point  supports  respondents"  assertion 
that  sales  in  the  third  country  markets 
should  not  be  compared  to  US  sales  in 
this  case. 

Negative  Correlation  Factor 

In  Flowers,  the  Department  found  a 
negative  correlation  between  price  and 
volume  movements  in  the  United  States 
and  European  markets.  This  negative 
correlation  indicated  that  price 


differences  between  markets  could 
either  mask  or  exaggerate  dumping  The 
Department  determined  that  the 
negative  correlation  was  caused  by  a 
number  of  elements,  including:  (1)  The 
greater  price  and  volume  volatility  of 
the  U.S.  market;  (2)  the  sporadic,  gift- 
giving  nature  of  U.S.  demand;  (3) 
respondents'  lack  of  access  to  the 
European  auctions  (the  main 
distribution  point  for  flowers  in 
Europe),  and  (4)  differing  peak  price 
periods. 

Respondents  argue  that,  in  this  case, 
there  is  similar  evidence  of  a  negative 
correlation  of  price  and  volume 
movements  between  the  U.S.  and  third 
country  markets.  In  support  of  their 
position,  respondents  have  submitted 
several  reports.  A  1994  report  by 
Professor  Tayama  analyzes,  among  other 
things,  the  consumption  patterns  for 
roses  in  the  United  States.  Europe. 
Canada  and  Argentina,  and  compares 
seasonal  and  holidav»purchasing 
patterns  in  the  markets.  Tayama  asserts 
that  both  Europe  and  Canada  have 
mature  and  relatively  stable  markets 
because  both  markets  are  supply  driven 
(i  e  .  in  times  of  peak  production  as 
supply  increases,  prices  go  down).  In 
contrast.  Tayama  claims  that'  the  U.S. 
market  is  demand  driven — the  majority 
of  sales  are  made  for  Valentine's  Day 
when  demand  increases  and  prices  rise 
With  regard  to  Argentina.  Tayama  states 
that  roses  are  grown  for  home 
consumption  and  imports  occur  mainly 
during  the  winter  months,  as  in  Europe. 
Moreover.  Tayama  asserts.  Argentina 
has  a  different  seasonal  and  holiday 
pattern  from  the  United  States.  No 
market,  he  states,  has  the  extraordinary 
demand  for  roses  that  exists  in  the  U.S. 
market  on  Valentine's  Day. 

Petitioners  have  countered  Tayama's 
assertions  with  an  August  10.  1994. 
submission  which  contains,  among 
other  things,  a  report  by  Roses  Inc.,  an 
association  of  U.S.  rose  producers.  The 
Roses  Inc  report  raises  questions  about 
the  conclusions  in  the  Tayama  report, 
asserting  that:  1)  there  is  a  global  market 
for  roses  whic;h  is  driven  by  demand 
everywhere;  and  2)  key  holiday  periods 
are  actually  very  similar  between  the 
United  States  and  Europe — specifically 
that  the  highest  prices  in  both  the 
United  States  and  Europe  occur  in 
February.  Thus,  we  are  not  in  a  position 
to  conclude  that  the  Tayama  report 
provides  a  sufficient  basis  to  determine 
that  comparison  of  U.S.  sales  to  third 
country  sales  is  inappropriate. 

In  support  of  the  conclusions  drawn 
in  the  Tayama  report,  respondents 
submitted  the  1994  Fresh  Cut  Roses: 
Issues  in  the  Estimation  of  Dumping  in 
the  U.S.  Market  (Botero  Report)  which 


contains  a  statistical  analysis  of  the 
United  States.  European,  and  Canadian 
markets  and  seeks  to  demonstrate  the 
lack  of  correlation  between  price 
movements  in  the  third  country  and 
U.S.  markets.  The  Botero  Report 
provides  three  types  of  statistical 
analyses  which,  according  to 
respondents,  support  their  contention 
that  third  country  prices  should  not  be 
used  due  to  the  "different  equilibrium 
conditions"  of  these  markets  as 
compared  to  the  U.S.  market  for  roses. 
First,  Botero  analyzes  price  movements 
within  the  United  States.  Europe  and 
Canada,  from  which  he  concludes  that 
different  market  forces  are  at  work  (i.e., 
price  and  quantity  movements  within 
Europe  and  Canada  are  negatively 
correlated  and  price  and  quantity 
movements  within  the  United  States  are 
positively  correlated).  Second.  Botero 
analyzes  price  and  quantity  movements 
across  markets  and  concludes  that  there 
is  no  correlation  between  the  U.S. 
market  and  either  the  European  or 
Canadian  markets.  Third,  he  estimates 
the  price  cycles  for  roses  in  the  U.S., 
European  and  Canadian  markets  and 
concludes  that  "the  seasonal  patterns  of 
the  two  markets  [U.S.  and  European. 
U.S.  and  Canadian)  are  different  and 
therefore  monthly  price  comparisons  do 
not  reflect  price  discrimination."  Botero 
asserts  that  these  test  results 
demonstrate  that  prices  in  these  third 
country  markets  should  not  be 
compared  to  prices  in  the  U.S.  market 
to  determine  price  discrimination. 

We  have  reviewed  the  Botero  Report 
and  have  concerns  regarding  the  data 
and  the  statistical  parameters  used  to 
perform  the  statistical  analysis  on 
European.  Canadian  and  U.S.  rose 
prices.  For  example.  Dr.  Botero's  relied 
on  prices  that  may  not  be  comparable. 
U.S.  prices  for  a  single  hybrid  tea 
variety  rose  were  compared  to  European 
prices  for  all  hybrid  tea  variety  roses; 
and  U.S.  import  prices,  rather  than  U.S. 
domestic  prices,  were  compared  to 
European  domestic  prices.  These 
comparisons  may  be  inappropriate — we 
have  no  basis  to  conclude  that  a  single 
hybrid  tea  rose  is  representative  of  all 
hybrid  tea  roses,  or  that  U.S.  import 
prices  are  representative  of  U.S. 
domestic  prices.  Moreover.  Dr.  Botero's 
F-test  results  appear  to  be  invalid.  Dr. 
Botero  apparently  used  the  incorrect 
degrees  of  freedom — (k.n-2)  instead  of 
(k-l.n-2).  More  importantly.  Dr.  Botero 
appears  to  have  misread  the  "F  Table": 
he  reported  the  value  of  Fn-2ji  at  the  99 
percent  confidence  level,  rather  than 
Fk-i.n  2  at  the  99  percent  confidence 
level.  Finally.  Dr.  Botero  provided  no 


explanation  of  his  use  of  a  99  percent 
confidence  level. 

In  light  of  these  questions,  the 
Department,  at  this  stage,  finds  the 
information  on  the  record  inconclusive 
as  to  whether  the  third  country  and  U.S. 
markets  are  negatively  correlated.  We 
intend  to  further  evaluate  the  Botero 
Report  for  purposes  of  making  our  final 
determination.  Further  details  relating 
to  this  issue  are  set  forth  in  the 
September  12,  1994,  memorandum  to 
Barbara  Stafford. 

Peak  to  Non-Peak  Factor 

Third  country  sales  in  Flowers  were 
not  made  over  the  entire  year.  They 
were  made  only  in  peak  months.  The 
record  established  tnat  Colombian 
growers  had  little  access  to  the 
European  auction  system  and  were  only 
able  to  export  flowers  to  Europe  during 
those  months  when  domestic  supply 
was  low.  On  the  other  hand,  the 
Colombian  growers  targeted  80  percent 
of  their  production  to  the  U.S.  market 
and  made  sales  to  the  United  States  in 
every  month.  As  a  resuH,  the 
Department  determined  that  it  was 
unable  to  make  contemporaneous  sales 
comparisons  in  all  months  and  would 
be  required  to  compare  low-value  U.S. 
sales  in  off-peak  months  with  high- 
value  third  country  sales  in  peak 
months. 

The  circumstances  on  the  record  in 
this  case  are  somewhat  different.  One  of 
the  three  companies  reporting  third 
country  sales  has  year-round  sales  to  a 
single  third  country  market,  while  the 
other  two  companies  have  third  country 
sales  in  every  month  in  the  markets 
selected  by  the  Department  pursuant  to 
§  353.49(c).  Therefore,  it  appears  that 
the  Department  may  have  sufficient 
contemporaneous  sales  in  the  aggregate 
for  all  twelve  months  of  the  POI. 
Further,  the  Department  has  based  FMV 
on  two  six-month  averages;  the  use  of 
such  averages  also  should  reduce  any 
potential  for  distortion. 

Perishability  Factor 

The  third  factor  considered  in  Flowers 
was  related  to  the  role  of  perishability 
on  production  and  sale.  This  factor 
included:  (1)  The  extreme  perishability 
of  the  subject  merchandise;  (2)  the 
inability  of  producers  to  control  short- 
term  production;  and  (3)  the  inability  to 
.store  or  make  alternative  use  of  the 
product.  The  Department  found  that  the 
respondents  planned  80  percent  of  their 
production  around  the  U.S.  market  and 
sold  excess  production  in  markets  in 
which  they  did  not  necessarily  plan  to 
sell.  These  factors  combined  to  create  a 
"chance  element"  to  third  country  sales 
which  raised  the  rxincem  that  any 


observed  price  differences  would  be 
unrelated  to  dumping. 

We  note  that  there  are  substantial 
similarities  between  fiowers  and  roses. 
First,  roses,  like  flowers,  are  extremely 
perishable.  Secx)nd,  rose  growers  have 
relatively  greater,  though  still  minor, 
control  over  short-term  production  than 
flower  growers  because  of  their  ability 
to  pinch  back  buds.  Third,  as  with 
fiowers,  roses  cannot  be  stored  and  we 
note  that  there  are  only  very  minor 
alternative  uses  (e.g.,  drying).  While 
some  respondents  are  able  to  sell  a 
small  percentage  of  their  produc-tion  to 
markets  other  than  the  United  States  as 
a  regular  part  of  their  business  plan, 
which  reduces  to  some  extent  the 
"cliance"  element  to  selling  excess 
production,  we  note  that  this  was  also 
true  with  some  companies  in  Flowers. 
See  Methodological  Issues  Concerning 
Colombian  Cut  Flowers.  Sparks 
Commodities,  Inc.  1989. 

In  view  of  the  questions  raised  above, 
we  conclude  that,  for  the  purpose  of  the 
preliminary  determination,  the  evidence 
at  this  stage  is  not  sufficient  to  justify 
departure  from  our  normal  practice  of 
reliance  on  third  country  prices. 
However,  we  intend  to  revisit  this  issue 
in  our  final  determination  in  light  of 
further  information  and  analysis  with 
regard  to  the  three  factors  set  out  in 
Flowers  as  well  as  any  other  facts  tbat 
might  be  relevant  on  this  issue. 

Third  Country  Sales 

For  three  of  the  16  respondents,  the 
home  market  was  not  viable;  therefore, 
we  based  FMV  on  third  country  sales 
(See  the  September  12,  1994, 
memorandum  from  the  team  to  Barbara 
R.  Stafford).  These  three  companies  and 
their  selected  third  country  markets 
were:  Grupo  Clavecol  (Argentina  and 
Canada);  Grupo  Sabana  (Canada);  and 
Grupo  Tropicales  (Argentina  and 
Germany).  In  accordance  with  19  CFR 
353.49(c),  we  selected  for  two  of  these 
respondents  more  than  one  third 
country  because  a  single  third  country 
did  not  meet  the  Department's  viability 
standards. 

In  accordance  with  19  CFR  353.49.  we 
selected  the  appropriate  third  country 
market  (s)  for  each  respondent  based  on 
the  following  criteria:  similarity  of 
merchandise  sold  in  the  third  country  to 
the  merchandise  exported  to  the  United 
States,  the  volume  of  sales  to  the  third 
country,  and  the  similarity  of  market 
organization  and  development  between 
the  third  country  and  U.S.  markets.  For 
a  complete  discussion  of  the  selection  of 
third  country  market(s),  see  the  June  24, 
1994,  memorandum  fixim  the  team  to 
Barbara  R.  Stafford. 


Based  on  petitioner's  allegations  that 
Grupo  Tropicales  was  selling  roses  in 
Argentina  at  prices  below  its  COP.  and 
information  on  the  record,  the 
Department  had  a  reasonable  basis  to 
suspect  or  believe  that  sales  were  made 
below  cost  and  therefore  initiated  a  COP 
investigation  to  determine  whether 
Grupo  Tropicales  had  Argentine  sales 
that  were  made  at  prices  less  than  their 
COP.  Although  Grupo  Tropicales  also 
had  third  country  sales  to  Germany,  we 
did  not  initiate  a  COP  investigation  on 
these  sales  because  they  were  not 
included  in  petitioner's  COP  allegation 
(See  the  September  8.  1994, 
memorandum  from  Richard  W. 
Moreland  to  Barbara  R.  Stafford). 

For  a  discussion  of  our  COP  test 
methodology,  see  the  "Home  Market 
Sales  "  section  above.  We  made  no 
adjustments  to  the  COP  and  CV  data 
submitted  by  Grupo  Tropicales. 

In  order  to  calculate  FMV.  we  made 
company-specific  adjustments  as 
described  below: 

J .  Grupo  Clavecol 

For  Grupo  Clavecol,  we  calculated 
FMV  based  on  delivered  prices  to 
unrelated  customers  in  Argentina  and 
Canada. 

For  third  country  to  purchase  price 
comparisons,  we  made  deductions  for 
foreign  inland  freight,  air  freight,  and 
brokerage  and  handling,  where 
applicable.  Pursuant  to  section 
773(a)(4)(B)  of  the  Act  and  19  CFR 
353.56(a)(2),  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses.  We  deducted  third 
country  packing  costs  and  added  U.S. 
packing  costs. 

For  third  country  to  ESP  comparisons, 
we  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
air  freight  and  brokerage  and  handling. 
We  also  deducted  the  weighted-average 
Argentine  and  Canadian  indirect  selling 
expenses,  including,  where  appropriate, 
inventory  carrying  costs,  up  to  the 
amount  of  the  greater  of  related  party 
commissions  or  indirect  selling 
exp)enses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(1). 
We  deducted  third  country  packing 
costs  and  added  U.S.  packing  costs. 

2.  Grupo  Sabana 

For  Grupo  Sabana.  we  calculated 
FMV  based  on  delivered  prices  to 
unrelated  customers  in  Canada. 

For  third  country  price  to  purchase 
price  comparisons,  we  made  deductions 
for  Canadian  inland  freight,  air  freight. 
Canadian  import  duties,  U.S.  brokerage 
and  Colombian  inland  freight.  Pursuant 
to  section  773(a)(4)(B)  of  the  Act  and  19 
CFR  353.56(a)(2),  we  made 
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drcumstancs  of  Mie  adjustments.  wh<   > 
appropriate,  for  credit  expenses.  We 
deducted  third  country  pAckin;;  costs 
nnd  added  U.S.  packing  cost.<i. 

For  third  country  price  to  ESP 
comparisons,  we  made  deductions, 
where  appropriate,  for  Canadian  inland 
freight,  air  h^i^ht,  Canadian  import 
duties.  Canadian  brokera^^e  and 
Colombian  inland  fnMKht.  In  addition, 
we  made  deductions  for  credit  and 
direct  selling  expenses  in  Canada.  We 
also  deducted  the  weighted-average 
Canadian  and  Colombian  indirect 
selling  expen.ses.  including,  where 
appropriate,  inventory  carrying  costs, 
up  to  the  amount  of  the  greater  of 
related  party  commissions  or  Indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  accordant^  with  19  CFR  353.56(b)(1). 
We  deducted  third  country  packing 
costs  and  added  U.S.  packing  costs. 

3.  Crupo  Tropicales 

For  Crupo  Tropicales.  we  cjilculatod 
F'MV  based  on  delivered  prices  to 
unrelated  customers  in  Argentina  and 
Germany. 

For  third  country  price  to  purchase 
price  comparisons,  we  made  dedu(.lion<< 
for  foreign  inland  freight.  Pursuant  to 
section  773(a)(4)(B)  and  19  CFR 
353.56(a)(2),  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses.  We  deducted  tbird 
country  packing  costs  and  added  U.S. 
packinu  costs. 

For  third  country  price  to  ESP 
comparisons,  we  made  deductions, 
where  appropriate,  for  foreign  inland 
freight.  In  addition,  we  made 
deductions  for  credit.  We  also  deducted 
the  weighted-average  Argentine  and 
German  indirect  selling  expenses, 
including,  where  oppropriate.  inventory 
carrying  costs,  up  to  the  amount  of  the 
indirect  selling  expenses  incurred  on 
U.S.  sales,  in  accordance  with  19  CFR 
353.5tt(b)(l)  We  deducted  tbird  countr> 
packing  costs  and  added  U.S.  packing 
costs. 

Constructed  Value 

For  three  of  the  16  respondents,  we 
calculated  FMV  based  directly  on  CV,  in 
accordance  with  section  773(e)  of  the 
Act.  becau.se  these  respondents  did  not 
have  adequate  sales  in  either  the  home 
market  nor  in  any  third  country  markets 
during  the  POI.  These  three  companies 
were:  Agrorosas  S.A.;  Flores  MocJiri  S.A. 
and  Rosex  LTDA.  We  calculated  CV 
based  on  the  sum  of  respondent's  cost 
of  cultivation,  plus  general  expen.ses. 
profit  and  U.S.  packing.  For  general 
expenses,  we  used  the  greater  of  the 
reported  general  expenses  or  the 
statutory  minimum  of  ten  pon^nt  of  the 
cost  of  cultivatioa.  For  profit,  we  used 


If  ^rvflter  of  the  weighted  average  third 
country  profit  during  the  POI  or  the 
statutory  minimum  of  eight  percent  of 
the  cost  of  cultivation  and  total  SG&A 
expenses,  in  atxrordance  with  19  CFR 
353.50(a)(2). 

For  these  respondents,  we  based  the 
amortization  expen.se  upon  amounts 
normally  recorded  by  each  company  in 
their  usual  record  keeping.  We  rejected 
adjustments  that  companies  made  to  the 
amortization  expense  solely  for 
purposes  of  this  investigation.  We  also 
made  specific  adjustments  to 
respondents'  CV  data  as  described 
below: 

1 .  Agromsas  S.A. 

For  Agrorosas  S.A..  we  did  not 
consider  the  minor  pre- verification 
correction  filed  on  September  9.  1994 
for  tbe  preliminary  determination.  This 
data  will  be  fully  analyzed  for  our  final 
determination. 

2.  Flores  Mocari  S.A. 

For  Flores  Mocari  S.A.,  we  revised  the 
calculation  of  interest  expense  to 
express  the  expense  as  a  per-unit 
amount. 

3  Rosex  LTDA 

For  Rosex  LTDA.  we  also  revised  the 
calculation  of  interest  expense  to 
express  the  expense  as  a  per  unit 
amount. 

In  order  to  calculate  FMV,  we  made 
company-specific  adjustments  as 
described  below: 

1.  Agrorosas  S.A. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstances  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses  and  commissions.  We 
also  deducted  from  CV  the  weighted- 
average  U.S.  indirect  selling  expen.ses 
up  to  the  amount  of  indirect  selling 
expenses  Incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 

2.  Flows  Mocari  S.A. 

For  CV  to  purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
rjedit  expenses. 

For  CV  to  ESP  comparisons,  we  made 
doiiuclions.  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  weighted-average  U.S.  indirect 
selling  expenses,  including  inventory 
carrying  costs,  up  to  the  amount  of  the 
greater  of  related  party  commissions  or 
indirect  selling  expenses  incurred  on 
U.S.  sales.  In  accordance  with  19  CFR 
353.56(b)(2). 


3.  Fosex  LTDA 

For  CV  to  purchase  price 
comparisons,  we  made cinumstance of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV  to  ESP  comparLsons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses  and  commissions.  We 
also  deducted  from  CV  the  weighted- 
average  home  market  indirect  selling 
expenses  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  accordance  with  19  CFR  353..S6(b)(2). 

Currency  Conversion 

Regarding  transactions  in  third 
country  currencies,  we  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  during  the 
month  of  the  U.S.  sales  as  certified  by 
the  Federal  Reserve  Bank. 

Because  certified  exchange  rates  for 
Colombia  were  unavailable  from  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Colombian  pesos  based  on  the  official 
monthly  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales  as  published  by 
the  International  Monetary  Fund. 

Venfication 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

In  tbe  petition,  petitioner  alleged  that 
"critical  circumstances"  exist  with 
respect  to  importation  of  roses. 
However,  we  did  not  initiate  a  critical 
circumstances  investigation  because, 
since  roses  are  extremely  perishable,  it 
is  not  possible  to  accumulate  an 
inventory  of  roses  in  order  to  evade  a 
potential  antidumping  duty  order. 
Therefore,  we  determined  that  an 
allegation  that  critical  circumstances 
exist  Is  without  merit  (See  the 
September  12, 1994,  concurrence 
memorandum). 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Cu.stoms 
Service  to  suspend  liquidation  of  all 
entries  of  fresh  cut  roses  from  Colombia, 
as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below:  The 
suspension  of  liquidation  will  remain  In 
effect  until  further  notice.  The 


weighted-average  dumping  margins  are 
as  follows: 


Manufacturef/Producer/Exporter 


Agrorosas „ „ „ 

Grupo  Papagayo  (and  its  related  farms  Agricola  Papagayo,  Inversiones  Catypso  S.A.,  Omni  Flora  Farms  Inc.,  and  Perci  S.A.)  ."!!! 

Fkxes  Mocan  S  A.  (arxj  its  related  farms  Cultivos  Mirarrx^nte  and  Devor  Colombia) 

Grupo  Sabarta  (and  its  related  farms  Flore  de  la  Satiana  S.A.  arxj  Roselandia  SA.)  „„ !!!!!!!!!"!Z 

Floras  la  Frangancia *" 

Grupo  Benitda  (and  its  related  farms  Agncola  La  Mana  S  A  ,  Agncola  La  Ceiestina  Ltda.,  and  Agncola  Benikja  Ltda.)  

Grupo  Clavecol  (and  its  related  farms  Claveles  Golombianos  Ltda..  Sun  Flowers  Ltda.,  Fantasia  Flowers  Ltda.  Splendid  Flowers 

Ltda.)  

Fkxamenca  Group  (and  its  related  farms  Floramerica  S.A.  (Santa  Lucia  and  Santa  Bartara  Farms).  Jardines  de  Co»ombJa  Ltda., 

Flores  Las  Palmas  Ltda  ,  Cultrvos  del  Canbe  Ltda  .  Jardines  del  Valle  Ltda  ,  and  Cuttvos  San  Nocolas  Ltda.)  '. 

Rosex  (and  rts  related  farms  Rosex  Ltda  (La  Esquma  and  Paraiso  Fanms),  Induftora  Ltda.,  and  Rosas  Sausalito  Ltda.)  

Grupo  Sagaro  (and  its  related  farms  Flores  Sagaro  G  A.  arxj  Las  Flores  S.A.)  

Gnjpo  Tropicales  (and  its  related  farms  Rosas  Cotomtxanas  Ltda.,  Happy  Candy  Ltda.,  Mercedes  Ltda.,  and  Flores  Tropicales 

Ltda.)  _ 

Grupo  Pnsma  (and  rts  related  farms  Floras  del  Campo  Ltda  ,  Flores  Pnsma  SA.,  Flores  Acuarela  S.A.,  Flores  el  Pincel  S.A., 

Rosas  del  Colombia  Ltda  ,  Agrop>ecuaria  Cuernavaca  Ltda  )  

Grupo  Bojaca  (and  rts  related  (arms  Agncola  Bojaca  Ltda.,  Universal  Flowers,  and  Ptantas  y  Flores  Tropicales  Ltda.  (Troprtora))  ... 
Andes  Group  (and  its  related  farms  Flores  Honzonte,  Cuttrvos  Buenavista,  Flores  de  los  Andes,  and  Inversiones  Penastjiancas)  ... 
Caicedo  Group  (and  rts  related  farms  Agrobosque,  Productos  el  Rosal  S.A.,  Productos  el  Zorro  S.A.,  Exportactor^s  Bochia  S.A.— 

Flora  Ltda.,  Flores  del  Cauca,  Aranjuez  S.A.,  Andalucia  S.A.,  Inverfloral  S.A.,  and  Great  America  Bouquet)  ...„ 

Grupo  Intercontinental  (and  rts  related  farms  Flora  Intercontinental  and  Floras  Aguat)lar>ca) 

All  Others  _ 


Margin 
percent 


4  93 
8.02 
13.86 
34.35 
27.60 
55.94 

4.58 

10.55 

13.96 

5.26 

50.96 

55.94 
21.21 
55.94 

29.60 
55.94 
33.87 


ITC  Notification 

In  accordance  with  seciion  733(f]  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subjei.i  merchandise  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry,  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  October 
17,  1994,  and  rebuttal  briefs  no  later 
than  October  24,  1994.  In  accordance 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  give 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  October  25,  1994,  at  9:30 
a.m.  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Request  should 


contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b),  oral  presentation 
will  be  limited  to  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 
U.S.C  1673b(0}  and  19  CFR 
353.15(a)(4). 

Dated:  Septembor  12.  1994. 

Susan  G.  Esserman, 

Assistant  Secretary  for  Import 
Administration. 
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BILLING  COOE  3$I(M>S-P 

(A-331-801) 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Fresh  Cut  Roses 
From  Ecuador 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shawn  Thompson,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-1776. 
PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  fresh  cut 
roses  (roses)  from  Ecuador  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 


section  733  of  the  Tariff  Act  of  1930  (the 
Act),  as  amended.  The  estimated 
margins  are  showrn  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  notice  of  initiation  on 
March  7,  1994  (59  FR  11771,  March  14. 
1994),  the  following  events  have 
occurred. 

On  March  31, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary 
determination. 

On  April  13,  1994,  three  companies, 
the  Caicedo  Group,  Hilsea  Investments 
Ltd.  (Hilsea),  and  Quitofiores,  requested 
that  they  be  excluded  from  any  potential 
antidumping  duty  order  issued  as  a 
result  of  this  investigation.  Due  to 
constraints  on  the  Department's 
administrative  resources,  we  were 
unable  to  investigate  companies 
requesting  to  be  excluded  from  the 
potential  order  or  requesting  to  receive 
a  questionnaire  on  a  voluntary  basis 
(See  the  May  2,  1994.  memorandum 
from  the  team  to  Barbara  R.  Stafford). 

On  April  19,  1994,  the  Department 
decided  to  collect  constructed  value 
(CV)  information  from  all  respondents 
in  addition  to  home  market  or,  where 
appropriate,  third  country  sales 
'  information  (Seethe  April  19,  1994. 
memorandum  from  the  team  to  Barbara 
R.  Stafford). 

On  May  5,  1994,  the  Department 
issued  sales  and  cost  questionnaires  to 
the  following  four  Ecuadorian 
companies:  Arbusta-Agritab  (Arbusta), 
Inversiones  Floricola  S.A.  (Flori(Xila). 
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Florin  S.A.  (Florinsa).  and  GuanKuilqui 
A«ro  Industrial  S  A.  (Guaisa)  These 
coinpanius  accounted  for  apprnximalttly 
40  percent  of  the  exports  of  the  sub|«i 
merchandise  during  the  period  of 
investigation  (POI)-  Although  the 
Department  "normally  will  examine  not 
less  than  fiO  pen*nt  of  the  dollar  vjlue 
or  volume  of  the  men;handise  sold" 
during  the  f^JI.  19  CFR  353  42  (b)(1). 
due  to  the  limited  administrative 
ntsoimres.  the  Def>artment  chose  to 
examine  less  than  ♦>()  |)er«»nt  (Spethe 
May  3.  1994,  memorandum  fmm  David 
L.  Binder  to  Richard  W.  Moreland). 

On  June  7,  1994.  the  Department 
r»>lieved  ail  respondents  from  the 
requirement  of  reporting  sales  of  roses 
imported  and/or  sold  as  part  of 
boiiquets  (Sw  the  June  7.  1904. 
memorandum  from  the  team  to  Badiara 
R  Stafford). 

On  June  14.  1994.  the  Department 
Aeiet.ted  the  appropriate  third  country 
markets  for  all  four  of  the  respondents 
(See  the  June  14.  1994.  memorandum 
from  the  team  to  Bartiara  R.  Stafford) 
However,  since  respondents  argued  that 
third  country  markets  were 
furuiamentally  different  from  the  U.S. 
market,  it  was  de<:ided  that  the  fmal 
basis  for  foreign  market  value  (FMV)  for 
the  respondents  (either  third  tx)untry 
sales  or  CV)  would  not  be  determined 
until  more  information  was  re<*ived 
{See  the  "Third  Country  Sales  Versus 
Constnu.led  Value"  section  of  this 
notice  for  further  dis<:ussion) 

On  June  24.  1994.  the  Floral  Trade 
Council,  petitioner  in  this  investigation. 
n?queste<i  a  postponement  of  the 
preliminary  determination  until 
September  12.  1994,  pursuant  to  19CJ''R 
353.15(c)  (1994)  The  Department 
granted  this  request  on  June  28.  1994 
(59  FR  34409.  July  5.  1994). 

Also,  on  June  24.  1994.  the 
Department  instru(1»?d  respondents  to 
nrport  monthly-average  price  data  for 
the  US.  and  third  country  markets  [Ser- 
the  Juno  24,  1994,  memorandum  from 
the  team  to  Eiarbara  R.  Stafford). 

On  July  25.  1994.  Floricola.  one  of  the 
four  respondents,  submitted  an 
amendment  to  its  questionnaire 
nisponse.  In  that  amendment.  Floricola 
stated  that,  based  on  further  review,  it 
did  not  have  viable  third  country 
markets. 

Respondents  submitted  responses  to 
the  IVpartmont's  sales  and  cost 
questionnaires  in  May,  June,  and  |uly 
1994.  Hilsea  also  submitted  a  voluntary 
response  to  se(.1ion  A  on  May  26.  1994. 
Be<:ju.se  the  Department  determined 
that  it  did  not  have  the  administrative 
resources  to  accept  voluntary  responses. 
Hilsea 's  response  was  relumed  on  June 
3.  1994. 


The  Depiirtment  issued  deficiency 
sales  and  cost  questionnaires  in  June. 
July.  August,  and  September  1994 
Respondents  submitted  their  responses 
to  these  deficiency  sales  and  cost 
questionnaires  in  June  and  August  1994. 
Responses  to  the  September  deficiency 
letters  are  due  later  this  month. 

On  September  12.  1994.  ttie 
Department  decided  to  base  FMV  for 
Arhusia  and  Cuaisa  on  third  country 
sales  (.S^v  the  Jleptemlier  12.  1994. 
memorandum  from  the  team  to  Barbara 
R.  Stafford).  For  a  further  discussion, 
see  the  "Third  Country  Versus 
Constructed  Value"  section  of  this 
notice. 

5>cope  of  Invesligatioa 

1  he  produt-ts  covered  by  this 
investigation  are  fresh  cut  roses, 
including  sweethearts  or  miniatures, 
intermediates,  and  h>'hrid  teas,  whether 
imported  as  individual  blooms  (stem.s) 
or  in  bouquets  or  bunches.  Ros«!S  are 
classifiable  under  subheadings 
0603. 10.6010  and  0603. 10  6090  of  the 
Harmonizt'd  Tariff  Schedule  of  die 
United  States  {t{TSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
MTitten  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  Department  initiated  this 
investigation  using  our  standard  six- 
month  POI  from  Septemter  1.  1993.  to 
February  28.  1994.  On  April  5,  1994. 
petitioner  submitted  comments  on  the 
POI.  On  April  11.  1994.  respondents 
also  submitted  comments  on  the  K)l. 
On  April  14.  1994,  the  Department 
altered  the  POI  to  calendar  year  1993 
be<:ause  of  the  seasonal  nature  of  sales 
and  production  in  the  rose  imlustr)'  (Sf-e 
the  April  14.  1994.  memorandum  from 
the  team  to  Richard  W.  Moreland). 

In  addition,  for  purposes  of  price-to- 
price  comparisons,  we  are  basing  FMV 
on  two  six  month  periods:  Januar)'  1. 
1993.  throii^ii  June  30.  1993.  and  July  1. 
1993.  through  December  31.  1993.  For 
further  discussion  of  these  periods,  see 
the  Sttptember  12.  1994.  concurrence 
memorandum. 

Best  Information  Avadable 

We  have  determined,  in  accordance 
with  sociion  776(c)  of  the  Act.  that  the 
u.se  of  best  information  available  (BIA) 
is  appropriate  for  sales  of  the  subject 
merchandise  by  Florinsa. 

In  assigning  BIA.  the  Department 
applies  a  two-tier  methodology  based  on 
the  degree  of  respondent's  cooperation. 
In  the  first  tier,  the  Department 
normally  assigns  higher  margins  (i.e., 
margins  based  on  more  adverse 


assumptions)  for  those  respondents 
which  did  not  cooperate  in  an 
investigation  or  which  otherwise 
impede  the  proceeding.  If  a  respondent 
is  deemed  as  non-cooperative,  the 
Department  bases  the  preliminary 
margin  for  the  relevant  class  or  kind  of 
merchandise  on  the  higher  of:  (1 )  the 
highest  margin  in  the  petition  or  (2)  the 
highest  calculated  margin  of  any 
respondent  within  the  country  that 
supplied  adequate  responses  for  the 
relevant  class  or  kind  of  merchandise. 

In  llie  second  tier,  the  Department 
assigns  lower  margins  to  those 
respondents  who  substantially 
cooperate  in  an  investigation.  These 
margins  are  based  on  the  higher  of:  (l) 
The  highest  calculated  margin  for  any 
respondent  within  that  country  that 
supplied  adequate  information  for  the 
relevant  class  or  kind  of  mert;handi.se  or 
(2)  the  average  margin  of  the  margins  in 
the  petition  [See.  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Antifriction  Bearings  (Other  than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany.  54  FR  18992  (May  3.  1989)). 

The  Department's  two-tiered 
methodology  for  assigning  BIA  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  [See  Allied-Signal 
Aerospace  Co.  v.  United  States.  996 
F.2d  1185  (Fed  Cir.  1993);  See  also 
Knipp  StabI  AG  v.  United  States.  822  F. 
Supp   789  (Crr  1993)). 

We  have  determined  that  Florinsa's 
original  and  deficiency  questionnaire 
responses  were  unusable  for  the 
preliminary  determination  because  they 
contain  significant  deficiencies  (Seethe 
September  12,  1994,  memorandum  from 
David  L.  Binder  to  Barbara  R.  Stafford). 
However,  because  Florinsa  responded  to 
our  requests  for  information,  we  find 
that  it  has  been  substantially 
cooperative  for  purposes  of  this 
preliminar)-  determination. 
Accordingly,  we  used  as  second-tier  BIA 
for  this  respondent  the  average  of  the 
margins  contained  in  the  petition, 
which  is  84.72  percent.  This  margin  is 
higher  than  the  highest  margin 
calculated  for  any  respondent  in  this 
investigation. 

Furthermore,  we  have  issued  a 
supplemental  deficiency  letter  to 
Florin.sa.  If  this  respondent  submits  an 
adequate  and  timely  response  to  this 
letter,  we  will  condurt  verification  for 
Florins? and  will  consider  its 
information  for  purposes  of  the  final 
detennination. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  roses 
covered  by  this  investigation  comprise 
two  categories  of  "sucJi  or  similar" 


merchandise:  culls  and  export-quality 
roses.  None  of  the  respondents  reported 
sales  of  culls  in  the  United  States. 
Therefore,  no  comparisons  in  this  such 
or  similar  category  were  made. 
Regarding  export  quality  roses,  where 
possible,  we  made  comparisons  of 
identical  merchandise.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  or  third  country 
market  to  compare  to  U.S.  sales,  we 
made  similar  merchandise  comparisons 
on  the  basis  of:  (1)  form  [e.g.,  as  part  of 
a  bouquet,  an  individual  stem,  etc.),  (2) 
type  [e.g.,  hybrid  tea,  sweetheart,  etc.). 
(3)  color,  (4)  stem  length,  and  (5) 
variety.  We  did  not  make  any 
adjustments  for  differences  in  the 
physical  characteristics  of  the 
merchandise  because  respondents 
reported  no  cost  differences  between  the 
varieties. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  roses 
from  Ecuador  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  FMV  for  all  non-BLA  respondents, 
as  specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  set:tions  of 
this  notice. 

United  Slates  Price 

For  sales  by  Arbusfa  and  Guaisa,  we 
based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  when  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
when  exporter's  sales  price  (ESP) 
methodology  was  not  otherwise 
indicated. 

In  addition,  for  Arbusta.  Guaisa,  and 
Floricola,  where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
also  ba.sed  USP  on  ESP.  in  acxordanc:e 
with  section  772(c)  of  the  Act. 

During  the  POI.  each  of  the 
respondents  paid  commissions  to 
related  parties  in  the  United  States.  We 
determined  that  these  commissions 
were  directly  related  to  the  sales  under 
consideration.  We  also  tested  these 
commissions  for  these  respondents  to 
detennine  whether  they  were  paid  at 
arm's  length  using  the  criteria  set  forth 
in  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Coated 
(iroundwood  Paper  from  Belgium  (56 
FR  56359,  November  4.  1991).  Where 
we  found  that  they  were  paid  at  arm's 
length,  we  deducted  them  from  USP. 
However,  we  found  that  respondents 
used  these  commissions  as  a  mechanism 
for  reimbursing  their  related  parties  for 
their  actual  expenses.  Accordingly,  in 
order  to  avoid  double-counting,  where 


the  actual  expenses  of  the  related  party 
were  less  than  the  commissions,  we 
deducted  only  the  commissions.  Where 
the  commissions  were  less  than  the 
actual  expenses,  we  also  deducted  the 
amount  by  which  the  actual  expenses 
exceeded  the  commissions  [See  the 
September  12.  1994.  concurrence 
memorandum). 

In  addition,  each  of  the  respondents 
classified  credits  related  to  quality 
problems  with  the  merchandise  as 
warranty  expenses.  However,  because 
these  quality-related  credits  functioned 
as  price  reductions,  we  reclassified 
them  as  such. 

Finally,  none  of  the  respondents 
reported  inventory  carrying  costs  on 
their  ESP  sales.  Accordingly,  we 
calculated  these  costs  using  an 
inventory  carrj'ing  period  of  seven  days, 
which,  due  to  the  perishable  nature  of 
the  product,  is  the  maximum  amount  of 
time  that  can  transpire  between  the  time 
a  rose  is  cut  and  when  it  must  be  sold 
to  the  ultimate  customer,  according  to  a 
public  report  by  Harry  K.  Tayama, 
Ph.D..  submitted  in  the  companion 
investigation  on  fresh  cut  roses  from 
Colombia  and  placed,  as  well,  on  the 
public  record  for  this  investigation. 

For  all  U.S.  prices,  we  used  monthly 
USPs.  because  we  determined  that 
monthly  prices  are  representative  of  the 
transactions  under  investigation  [See 
the  September  12. 1994,  concurrence 
memorandum). 

We  made  company-specific 
adjustments,  as  follows: 

1.  Arhusia 

For  Arbusta.  we  calculated  purchase 
price  based  on  packed  F.O.B.  Quito 
prices  to  unrelated  customers.  In 
accordance  with  section  772(d)(2)(A)  of 
the  Act,  we  made  deductions,  where 
appropriate,  for  foreign  inland  freight. 
VVe  also  made  deductions  for  export 
taxes  imposed  by  the  government  of 
Ecuador,  in  accordance  with  section 
772(d)(2)(B)  of  the  Act. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  quality-related 
credits,  foreign  inland  freight,  export 
taxes,  air  freight,  U.S.  customs  duties, 
U.S.  brokerage  and  handling  expenses, 
U.S.  inland  freight,  and  credit  expenses. 
Also,  as  described  above,  we  deducted 
the  greater  of  related  party  commissions 
or  indirect  selling  expenses. 

Arbusta  failed  to  report  foreign  inland 
freight  expenses  for  a  small  number  of 
transactions  in  its  ESP  sales  listing.  As 
BIA  for  these  expenses,  we  assigned  the 
highest  freight  amount  for  any  other  of 
Arbusta 's  ESP  transactions. 


Regarding  export  taxes.  Arbusta  did 
not  report  these  taxes  in  its  sales  listing. 
Because  the  taxes  are  included  in  the 
USP,  we,  therefore,  calculated  them 
based  on  the  formula  given  in  Arbusta's 
response. 

Arbusta  calculated  U.S.  customs 
duties  for  its  sales  agents  in  Miami  on 
the  basis  of  sales  volume.  Because  these 
duties  were  incurred  on  the  basis  of 
sales  value,  we  recalculated  them 
accordingly. 

Arbusta  calculated  credit  expenses 
using  an  interest  rate  based,  in  part,  on 
loans  taken  outside  the  POI.  Therefore, 
we  revised  the  interest  rate  to  reflect 
only  POI-related  borrowings  and 
recalculated  credit  expenses  using  this 
revised  rate. 

Regarding  indirect  selling  expenses  in 
Ecuador,  we  based  these  expenses  on 
BIA  because  Arbu.sta  did  not  report 
them  in  its  sales  Usting.  As  BIA,  we 
includedthe  per  unit  expense  reported 
in  Arbusta's  calculation  of  CV. 
However,  because  Arbusta  did  not 
include  the  indirect  selling  expenses  of 
one  of  its  four  related  farms,  as  an 
additional  BL\  amount,  we  divided  the 
expenses  of  the  other  three  related  farms 
by  three  and  added  this  to  the  total 
expense  amount. 

Regarding  indirect  selling  expenses 
incurred  by  Arbusta's  related  party  in 
New  York,  we  determined  that 
Arbusta's  calculations  contained  a 
number  of  errors.  Accordingly,  we  based 
these  expenses  on  BIA.  As  BIA,  we  used 
the  single  highest  amount  reported  for 
any  sales  transaction  by  this  related 
party. 

Regarding  indirect  selling  expenses 
incurred  by  Arbusta's  other  U.S.  related 
parties,  Arbusta  reported  monthly 
indirect  selling  expenses  instead  of  a 
yearly  average.  Accordingly,  we 
recalculated  the  expenses  reported  for 
one  of  these  parties  as  a  percentage  of 
annual  sales  value.  However,  the 
expenses  reported  for  the  other  related 
party  appeared  to  pertain  to  anothe*" 
expense,  unrelated  to  indirect  selling 
expenses.  Therefore,  we  based  the 
calculation  of  this  expense  on  BIA  for 
sales  through  this  company.  As  BIA,  we  . 
applied  the  annual  percentage  noted 
above. 

2.  Floricola 

For  Floricola.  we  calculated  ESP 
based  on  packed  prices  to  unrelated 
customers  in  the  United  States.  VVe 
made  deductions,  where  appropriate, 
for  quality-related  credits,  including 
billing  and  other  credits,  foreign  inland 
freight,  export  taxes  imposed  by  the 
government  of  Ecuador,  air  freight.  U.S. 
customs  duties.  U.S.  Department  of 
Agricuhure  inspection  fees.  U.S.  inland 
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freisht,  and  credit  expenses.  We  also 
made  deductions  for  U.S.,  Panamanian, 
and  Ecuadorian  indirect  selling 
expenses,  including  inventory  carrying 
costs  and  brokerage  and  handling 
expenses,  because  these  services  were 
performed  in-house. 

Floricola  did  not  report  export  taxes. 
Because  it  is  clear  from  other 
questionnaire  responses  that  all 
exporters  pay  this  tax  and  that  the  tax 
is  included  in  the  USP.  as  BIA.  we 
calculated  it  using  the  formula  provided 
in  Arbusta's  response. 

3.  Cuaisa 

For  Cuaisa,  we  calculated  purchase 
price  based  on  packed  F.O  B.  Quito 
prices  to  unrelated  customers.  VVe  made 
deductions,  where  appropriate,  for 
quality-related  credits  and  foreign 
inland  freight.  We  also  made  deductions 
for  export  taxes  imposed  by  the 
government  of  Ecuador.  We  corrected 
respondent's  inaccurate  foreign  inland 
freight  calculation  by  reallocating  truck 
maintenance  expenses  over  the  entire 
FOI. 

We  calculated  ESP  based  on  packed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  quality-related 
credits,  foreign  inland  freight,  air 
freight.  U.S.  customs  duties,  U.S. 
brokerage  and  handling  expenses,  and 
credit  expenses.  Also,  as  described 
above,  we  deducted  the  greater  of 
related  party  commissions  or  indirect 
selling  expenses. 

Cuaisa  reported  that  it  earned  a 
rebate,  as  well  as  six  free  round-trip 
tickets,  from  its  air  freight  carrier  based 
on  its  volume  of  sales  to  the  United 
States  during  the  POI.  VVe  deducted  the 
rebate  from  Cuaisa's  air  freight 
calculations.  However,  because  it  is  not 
clear  that  the  airline  tickets  affect  air 
freight  costs,  we  did  not  adjust  air 
freight  for  the  value  of  these  tickets. 

Finally.  Cuaisa  did  not  include  the 
administrative  expenses  of  its  U.S.  sales 
subsidiary  in  its  calculation  of  U.S. 
indirect  selling  expenses.  Moreover, 
Cuaisa  included  employee  commissions 
in  its  indirect  selling  expenses.  Because 
the  U.S.  subsidiary  is  solely  a  sales 
organization,  we  reclassified  its 
administrative  expenses  as  indirect 
selling  expenses,  and  included  these 
expenses  in  our  calculations.  In 
addition,  we  reclassified  employee 
commissions  as  commission  expenses 
and  made  a  separate  adjustment  for 
them. 

Foreign  Market  Value 

In  calculating  FMV.  wherever  there 
were  no  sales  of  comparable 
merchandise  in  the  home  market  or 


third  country  markets,  we  based  FMV 
on  CV.  In  addition,  in  accordance  with 
19  CFR  353.58.  for  price-to-price 
comparisons,  we  compared  U.S.  sales  to 
third  country  sales  made  at  the  same 
level  of  trade,  where  possible. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  fresh  cut  roses 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV.  we  compared 
the  volume  of  home  market  sales  of 
export  quality  roses  to  the  volume  of 
third  country  sales  of  export  quality 
roses  in  accordance  with  section 
773(a)(1)(B)  of  the  Act.  Based  on  this 
comparison,  we  determined  that  none  of 
the  three  non-BIA  respondents  had  a 
viable  home  market. 

For  sales  made  by  Arbusta  and 
Cuaisa.  we  based  FMV  on  third  country 
sales  or  CV.  when  there  were  no  third 
country  sales  of  comparable 
merchandise.  In  accordance  with  19 
CFR  353.49(c).  we  selected  for  these 
respondents  more  than  one  third 
country  because  a  single  third  country 
did  not  meet  the  Department's  viability 
standards. 

In  accordance  with  19  CFR  353.49(b), 
we  selected  the  appropriate  third 
country  markets  for  Arbusta  and  Cuaisa 
based  on  the  following  criteria: 
similarity  of  merchandise  sold  in  the 
third  country  to  the  merchandise 
exported  to  the  United  States,  the 
volume  of  sales  to  the  third  country,  and 
the  similarity  of  market  organization 
between  the  third  country  and  U.S. 
markets.  For  a  complete  discussion  of 
the  selection  of  third  country  markets. 
see  the  June  14.  1994,  memorandum 
from  the  team  to  Barbara  R.  Stafford. 

For  all  transactions  made  by  Floricola, 
we  based  FMV  on  CV  in  accordance 
with  sections  773(a)(2)  and  (e)  of  the 
Act,  because  it  did  not  have  sufficient 
sales  of  such  or  similar  merchandise  in 
the  home  m.irket  or  in  any  third  country 
markets  during  the  POI.  Additionally, 
we  based  FMV  on  CV  for  a  portion  of 
Arbusta's  and  Cuaisa's  transactions, 
because  these  sales  had  no  matches  of 
such  or  similar  merchandise  in  the  third 
country  markets  in  the  same  period  as 
the  sales  made  in  the  United  States.  For 
a  further  discussion,  see  the  "Third 
Country  Sales  Versus  Constructed 
Value"  section  of  this  notice. 

For  all  CV  transactions,  for  general 
expenses,  which  includes  selling  and 
financial  expenses  (SG&A).  we  used  the 
greater  of  the  reported  general  expenses 
or  the  statutory  minimum  often  percent 
of  the  cost  of  cultivation.  For  Arbusta's 
and  Cuaisa's  profit,  we  used  the  greater 
of  the  weighted-average  third  country 
profit  during  the  POI  or  the  statutory 
minimum  of  eight  f)ercent  of  the  cost  of 
cultivation  and  general  expenses,  in 


accordance  with  section  773(e)(B)  of  the 
Act.  For  Floricola.  we  based  profit  on 
the  statutory  minimum  of  eight  percent 
of  the  cost  of  cultivation  and  total 
general  expenses,  in  accordance  with 
section  773(e)(B)  of  the  Act.  VVe  based 
the  amortization  expense  upon  amounts 
normally  recorded  by  each  company  in 
their  usual  recordkeeping.  We  rejected 
adjustments  that  respondents  made  to 
the  amortization  expense  solely  for 
purposes  of  this  investigation.  VVe  also 
made  specific  adjustments  to 
respondents'  CV  data  as  described 
below: 

1.  Cuaisa 

For  Cuaisa.  we  1)  reallocated  general 
and  administrative  expenses  among 
products  based  upon  the  area  under 
cultivation;  2)  removed  the  effect  of  a 
special  adjustment  made  to  eliminate 
the  costs  associated  with  a  severe 
windstorm;  and  3)  reallocated  financial 
expenses  among  products  based  upon 
the  area  under  cultivation. 

2.  Floricola 

For  Floricola.  we  removed  the 
reported  net  interest  income  credit  from 
the  CV  calculation  because  we  only 
allow  interest  income  to  offset  the 
interest  expense. 

In  order  to  calculate  FMV.  we  made 
company-specific  adjustments  as 
follows: 

1.  Arbusta 

For  Arbusta.  we  based  FMV  on 
packed  prices  to  unrelated  customers  in 
Argentina  and  Cermany. 

For  third  country  price-to-purchase 
price  comparisons,  we  deducted  post- 
sale  home  market  movement  charges 
from  FMV  under  the  circumstance-of- 
sale  provision  of  19  CFR  353.56.  This 
adjustment  included  home  market 
inland  freight.  Pursuant  to  19  CFR 
353.56(a)(2).  we  made  circumstance-of- 
sale  adjustments,  where  appropriate,  for 
differences  in  credit  expenses. 

For  third  country  price-to-ESP 
comparisons,  we  made  deductions  for 
foreign  inland  freight  and  credit 
expenses.  VVe  also  made  a  deduction  for 
inventory  canying  costs  based  on  an 
inventory  carrying  period  of  seven  days, 
as  was  done  for  the  calculation  of  USP. 
VVe  disallowed  Arbusta's  claimed 
indirect  selling  expense  adjustment 
because  Arbusta  failed  to  provide  an 
adequate  narrative  description  or  a 
worksheet  showing  its  calculations. 

VVe  recalculated  credit  expenses  using 
Arbusta's  POI  short-term  interest  rate  as 
discussed  in  the  "United  States  Price" 
section  of  this  notice. 

For  all  price-to-price  comparisons,  we 
deducted  third  countr>'  packing  costs 


and  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act.  VVe  recalculated  packing  expenses 
in  both  markets  to  exclude  depreciation 
on  one  of  Arbusta's  packing  facilities.  In 
addition,  we  recalculated  these 
expenses  on  an  annual  basis  because 
Arbu.sta's  monthly  calculations 
contained  adjusting  entries  which  were 
not  properly  matched  with  the  month  in 
which  the  expense  was  incurred. 

For  CV-to-purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses. 

For  CV-to-ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  weighted-average  third  country 
market  indirect  selling  expenses, 
including  inventory  carrying  costs,  up 
to  the  amount  of  the  greater  of  related 
party  commissions  or  indirect  selling 
expenses  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 
We  added  U.S.  packing  expenses,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

2.  Cuaisa 

For  Cuaisa,  we  based  FMV  on  packed 
prices  to  unrelated  customers  in 
Cermany  and  Sweden. 

For  third  country  price-to-purchase 
price  comparisons,  we  deducted 
quality-related  credits.  We  also 
deducted  post-sale  home  market 
movement  charges  from  FMV  under  the 
circumstance-of-sale  provision  of  19 
CFR  353.56.  This  adjustment  included 
foreign  inland  freight.  Pursuant  to  19 
CFR  353.56(a)(2).  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses  and  commissions  paid  to  an 
unrelated  party.  We  deducted  third 
country  packing  costs  and  added  U.S. 
packing  costs,  in  accordance  with 
section  773(a)(1)  of  the  Act. 

For  third  country  price-to-ESP 
comparisons,  we  made  deductions  for 
foreign  inland  freight,  credit  expenses 
and  commissions  paid  to  an  unrelated 
party.  We  also  deducted  the  weighted- 
average  third  country  indirect  selling 
expenses,  up  to  the  amount  of  the 
greater  of  related  party  commissions  or 
indirect  selling  expenses,  including 
invoice  carrying  costs,  incurred  on  U.S. 
sales,  in  accordance  with  19  CFR 
353.5f)(b)(])  (Seethe  .September  12, 
1994,  concurrence  memorandum). 
Inventory  carrying  costs  were  based  on 
an  inventory  carrying  period  of  seven 
days,  as  was  done  for  the  calculation  of 
USP. 

Regarding  credit  expenses.  Cuaisa 
incorrectly  calculated  the  credit  period 
for  certain  third  country  transactions.  In 


addition,  Cuaisa  calculated  its  short- 
term  interest  rate  based  on  borrowings 
from  related  parties.  Accordingly,  as 
BIA,  we  used  the  shortest  credit  period 
reported  for  any  third  country  sale.  We 
then  recalculated  Cuaisa's  third  country 
and  U.S.  purchase  price  credit  expenses 
using  its  interest  rate  paid  to  unrelated 
parties. 

For  CV-to-purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustmentr  where  appropriate,  for 
credit  expenses. 

For  CV-to-ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  from 
CV  the  weighted-average  third  country 
market  indirect  selling  expenses, 
including  inventory  carrying  costs,  up 
to  the  amount  of  the  greater  of  related 
party  commissions  or  indired  selling 
expenses,  including  indirect  carrying 
costs,  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(2). 
We  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

3.  Floricola 

For  Floricola.  we  based  FMV  on  CV. 
The  CV  includes  the  co.st  of  materials 
and  cultivation  of  the  merchandise 
exported  to  the  United  States,  plus 
SG&A  expenses,  profit,  and  packing.  We 
used  U.S.  selling  expenses  in  our  CV 
calculation  instead  of  using  Floricola's 
home  market  selling  expenses.  For  the 
final  determination,  however,  we  will 
revisit  the  issue  of  the  appropriate 
selling  expenses  for  use  in  Floricola's 
CV  calculation. 

We  deducted  credit  expenses.  VVe  also 
deducted  U.S.  indirect  selling  expenses, 
including  inventory  carrying  costs,  in 
accordance  with  19  CFR  353.56(b)(1) 
{See  the  September  12, 1994, 
concurrence  memorandum). 

We  also  added  U.S.  packing  costs,  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

Third  Country  Versus  Constructed 
Value 

On  March  30,  1994.  counsel  for  14  of 
the  16  Colombian  respondents  in  the 
companion  investigation  on  fresh  cut 
roses  from  Colombia  requested  that  the 
Department  reject  third-country  sales 
and  rely  instead  on  constnicted  value  as 
The  basis  for  FMV.  We  considered  this 
issue  for  this  case  as  well. 

The  Department's  normal  preference, 
based  on  its  regulations,  is  to  utilize 
third-country  sales  rather  than 
constructed  value  when  there  is  a  viable 
third  country'  market.  See  19  CFR 
353.48(b).  Respondents  have  urged 
departure  from  this  practice,  citing 
Certain  Fresh  Cut  Flowers  from 


Colombia;  Final  Results  of  Antidumping 
Duty  Administrative  Review  55  FR 
20491  (May  17, 1990)  (Fyowers).  The 
Department  determined  in  Flowers  that 
departure  from  our  normal  practice  was 
warranted  after  an  analysis  of  three 
unusual  factors  present  in  that  case. 
Respondents  argue  that  the  facts  in  this 
investigation  present  even  more 
compelling  reasons  to  reject  third- 
country  sales  than  were  present  in 
Flowers.  In  determining  whether  the 
circumstances  in  this  case  are  such  that 
it  should  fall  under  the  exception 
established  in  Flowers,  we  have 
analyzed  the  information  presented  in 
light  of  the  three  factors  set  forth  in 
Flowers:  1)  negative  correlation  of  price 
and  volume  movements  between 
markets;  2)  peak  to  non-peak 
comparisons;  and  3)  the  perishability  of 
the  subject  merchandise. 

As  a  threshold  matter,  we  note  that 
the  record  in  this  case  is  different  from 
Flowers  in  that  European  markets  play 
a  relatively  less  important  role  in  our 
analysis.  In  Flowers,  the  Department's 
analysis  focused  solely  on  a  comparison 
of  the  U.S.  market  with  European 
markets  as  the  vast  majority  of  third 
country  markets  under  consideration 
were  in  Europe.  The  Department  did  not 
evaluate  conditions  in  other  markets.  In 
this  case,  and  the  companion 
investigation  in  Colombia,  respondents 
reported  significant  sales  to  Argentina 
and  Canada,  as  well  as  Europe. 
Respondents  in  this  case  have  submitted 
additional  information  for  all  the 
relevant  markets — Europe,  Canada,  and 
Argentina.  However,  it  is  not  clear  that 
the  information  submitted  up  to  this 
point  supports  respondents'  assertion 
that  sales  in  the  third  country  markets 
should  not  be  compared  to  U.S.  sales  in 
this  case. 

Negative  Correlation  Factor 

In  f/oivers,  the  Department  found  a 
negative  correlation  between  price  and 
volume  movements  in  the  United  States 
and  European  markets.  This  negative 
correlation  indicated  that  price 
differences  between  markets  could 
either  mask  or  exaggerate  dumpi.ng.  The 
Department  determined  that  the 
negative  correlation  was  caused  by  a 
number  of  elements,  including:  1)  the 
greater  price  and  volume  volatility  of 
the  U.S.  market;  2)  the  sporadic,  gift- 
giving  nature  of  U.S.  demand;  3) 
respondents'  lack  of  access  Jo  the 
European  auctions  (the  main 
distribution  point  for  flowers  in 
Europe);  and  4)  differing  peak  price 
periods. 

Respondents  argue  that,  in  this  case, 
there  is  similar  evidence  of  a  negative 
correlation  of  price  and  volume 
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movements  between  the  U.S.  and  third 
country  maricets.  In  support  of  their 
position,  respondents  have  submitted 
several  reports.  A  1994  report  by 
Professor  Tayama  analyzes,  among  other 
things,  the  consumption  patterns  for 
roses  in  the  United  States,  Europe. 
Canada  and  Argentina,  and  compares 
seasonal  and  holiday  purchasing 
patterns  in  the  markets.  Tayama  as.serts 
that  both  Europe  and  Canada  have 
mature  and  relatively  stable  markets 
because  both  markets  are  supply  driven 
(i.e..  in  times  of  peak  production  as 
supply  increases,  prices  go  down).  In 
contrast.  Tayama  claims  that  the  U.S. 
market  is  demand  driven — the  majority 
of  sales  are  made  for  Valentine's  Day 
when  demand  increases  and  prices  rise. 
With  regard  to  Argentina.  Tayama  states 
that  roses  are  grown  for  home 
consumption  and  imports  occur  mainly 
during  the  winter  months,  as  in  Europe. 
Moreover.  Tayama  asserts.  Argentina 
has  a  different  seasonal  and  holiday 
pattern  from  the  United  States.  No 
market,  he  states,  has  the  extraordinary 
demand  for  roses  that  exists  in  the  U.S. 
market  on  Valentine's  Day. 

Petitioners  have  countered  Tayama's 
assertions  with  an  August  10.  1994. 
submission  which  contains,  among 
other  things,  a  report  by  Roses  Inc..  an 
association  of  U.S.  rose  producers.  The 
Bases  Inc.  report  raises  questions  about 
the  conclusions  in  the  Tayama  report, 
asserting  that:  1)  there  is  a  global  market 
for  roses  which  is  driven  by  demand 
ever>where;  and  2)  key  holiday  periods 
are  actually  very  similar  between  the 
United  States  and  Europe — specifically 
that  the  highest  prices  in  both  the 
United  States  and  Europe  occur  in 
February.  Thus,  we  are  not  in  a  position 
to  conclude  that  the  Tayama  report 
provides  a  sufficient  basis  to  determine 
that  comparison  of  U.S.  sales  to  third 
country  sales  is  inappropriate. 

In  support  of  the  conclusions  drawn 
in  the  Tayama  report,  respondents 
submitted  the  1994  Fresh  Cut  Roses: 
Issues  in  the  Estimation  of  Dumping  in 
the  U.S  Market  (Botero  Report)  which 
contains  a  statistical  analysis  of  the 
United  States.  European,  and  Canadian 
markets  and  seeks  to  demonstrate  the 
lack  of  correlation  between  price 
movements  in  the  third  country  and 
U.S.  markets.  The  Botero  Report 
provides  three  types  of  statistical 
analyses  which,  according  to 
respondents,  support  their  contention 
that  third  country  prices  should  not  be 
used  due  to  the  "different  equilibrium 
conditions"  of  these  markets  as 
compared  to  the  U.S.  market  for  roses. 
First.  Botero  analyzes  price  movements 
within  the  United  States.  Europe  and 
Canada,  from  which  he  concludes  that 


different  market  forces  are  at  work  (i.e., 
price  and  quantity  movements  within 
Europe  and  Canada  are  negatively 
correlated  and  price  and  quantity 
movements  within  the  United  States  are 
positively  correlated).  Second,  Botero 
analyzes  price  and  quantity  movements 
across  markets  and  concludes  that  there 
is  no  correlation  between  the  U.S. 
market  and  either  the  European  or 
Canadian  markets.  Third,  he  estimates 
the  price  cycles  for  roses  in  the  U.S.. 
European  and  Canadian  markets  and 
concludes  that  "the  seasonal  patterns  of 
the  two  markets  lU.S.  and  European, 
U.S.  and  Canadian]  are  different  and 
therefore  monthly  price  comparisons  do 
not  reflect  price  discrimination."  Botero 
asserts  that  these  test  results 
demonstrate  that  prices  in  these  third 
country  markets  should  not  be 
compared  to  prices  in  the  U.S.  market 
to  determine  price  discrimination. 

We  have  reviewed  the  Botero  Report 
and  have  concerns  regarding  the  data 
and  the  statistical  parameters  used  to 
perform  the  statistical  analysis  on 
European,  Canadian  and  U.S.  rose 
prices.  For  example.  Dr.  Botero  relied  on 
prices  that  may  not  be  comparable.  US. 
prices  for  a  single  hybrid  tea  variety  rose 
were  compared  to  European  prices  for 
all  hybrid  tea  variety  roses:  and  U.S. 
import  prices,  rather  than  U.S.  domestic 
prices,  were  compared  to  European 
domestic  prices.  These  comparisons 
may  be  inappropriate — we  have  no  basis 
to  conclude  that  a  single  hybrid  tea  rose 
is  representative  of  all  hybrid  tea  roses, 
or  that  U.S.  import  prices  are 
representative  of  U.S.  domestic  prices. 
Moreover,  Dr.  Botero's  F-test  results 
appear  to  be  invalid.  Dr.  Botero 
apparently  used  the  incorrect  degrees  of 
freedom— <k.n-2)  instead  of  (k-l,n-2). 
More  importantly,  Dr.  Botero  appears  to 
have  misread  the  "F  Table":  he  reported 
the  value  of  Fn  >.k  at  the  99  percent 
confidence  level,  rather  than  F^  in:  at 
the  99  percent  confidence  level.  Finally. 
Dr.  Botero  provided  no  explanation  of 
his  use  of  a  99  percent  confidence  level. 

In  light  of  these  questions,  the 
Department,  at  this  stage,  finds  the 
information  on  the  record  inconclusive 
as  to  whether  the  third  country  and  U.S. 
markets  are  negatively  correlated.  We 
intend  to  further  evaluate  the  Botero 
Report  for  purposes  of  making  our  final 
determination.  Further  details  relating 
to  this  issue  are  set  forth  in  the 
September  12,  1994.  memorandum  to 
Barbara  Stafford. 

Peak  to  Non-Peak  Factor 

Third  countrv  sales  in  Floivers  were 
not  made  over  the  entire  year.  They 
were  made  only  in  peak  months.  The 
record  established  that  Colombian 


growers  had  little  access  to  the 
European  auction  system  and  were  only 
able  to  export  Howers  to  Europe  during 
those  months  when  domestic  supply 
was  low.  On  the  other  hand,  the 
Colombian  growers  targeted  80  percent 
of  their  production  to  the  U.S.  market 
and  made  sales  to  the  United  States  in 
every  month.  As  a  result,  the 
Department  determined  that  it  was 
unable  to  make  contemporaneous  sales 
comparisons  in  all  months  and  would 
be  required  to  compare  low-value  U.S. 
sales  in  off-peak  months  with  high- 
value  third  country  sales  in  peak 
months. 

The  circumstances  on  the  record  in 
this  case  are  somewhat  different.  One  of 
the  three  companies  reporting  third 
country-  sales  has  year-round  sales  to  a 
single  third  country  market,  while  the 
other  two  companies  have  third  country- 
sales  in  every  month  in  the  markets 
selected  by  the  Department  pursuant  to 
§  353.49(c).  Therefore,  it  appears  that 
the  Department  may  have  sufficient 
contemporaneous  sales  in  the  aggregate 
for  all  twelve  months  of  the  POI. 
Further,  the  Department  has  based  FMV 
on  two  six-month  averages:  the  use  of 
such  averages  also  should  reduce  any 
potential  for  distortion. 

Perishability  Factor 

The  third  factor  considered  in  Flowers 
was  related  to  the  role  of  perishability 
on  production  and  sale.  This  factor 
included:  1)  the  extreme  perishability  of 
the  subject  merchandise:  2)  the  inability 
of  producers  to  control  short-term 
production;  and  3)  the  inability  to  store 
or  make  alternative  use  of  the  product. 
The  Department  found  that  the 
respondents  planned  80  percent  of  their 
production  around  the  U.S.  market  and 
sold  excess  production  in  markets  in 
which  they  did  not  necessarily  plan  to 
sell.  These  factors  combined  to  create  a 
"chance  element"  to  third  country  sales 
which  raised  the  concern  that  any 
obser\ed  price  differences  would  be 
unrelated  to  dumping. 

We  note  that  there  are  substantial 
similarities  between  flowers  and  roses. 
First,  roses,  like  flowers,  are  extremely 
perishable.  Second,  rose  growers  have 
relatively  greater,  though  still  minor, 
control  over  short-term  production  than 
flower  growers  because  of  their  ability 
to  pinch  back  buds.  Third,  as  with 
flowers,  roses  cannot  be  stored  and  we 
note  that  there  are  only  very  minor 
alternative  uses  (e.g.,  drying).  While 
some  respondents  are  able  to  sell  a 
small  percentage  of  their  production  to 
markets  other  tban  the  United  States  as 
a  regular  part  of  their  business  plan, 
which  reduces  to  some  extent  the 
"chance"  element  to  selling  e.xcess 


production,  we  note  that  this  was  also 
true  with  some  companies  in  Flowers. 
See  Methodological  Issues  Concerning 
Colombian  Cut  Flowers,  Sparks 
Commodities,  Inc.  1989. 

In  view  of  the  questions  raised  above, 
we  conclude  that,  for  the  purpose  of  the 
preliminary  determination,  the  evidence 
at  this  stage  is  not  sufficient  to  justify 
departure  from  our  nonnal  pradice  of 
reliance  on  third  country  prices. 
However,  we  intend  to  revisit  this  issue 
in  our  final  determination  in  light  of 
further  information  and  analy.sis  with 
regard  to  the  three  factors  set  out  in 
Flowers  as  well  as  any  other  facts  that 
might  be  relevant  on  this  issue. 

Currency  Conversion 

Because  certified  exchange  rates  for 
Ecuador  were  unavailable  from  the 
Federal  Reserve,  we  made  currency 
conversions  for  expenses  denominated 
in  Ecuadorian  sucres  ba.sed  on  the 
official  monthly  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as 
published  by  the  International  Monetary 
F'und. 

Verification 

As  provided  in  section  776(b}  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

In  the  petition,  petitioner  alleged  that 
"critical  circumstances"  exist  with 
respect  to  importation  of  rases. 
However,  we  did  not  initiate  a  critical 
circumstance?  investigation  because, 
since  roses  are  extremely  perishable,  it 
is  not  possible  to  accumulate  an 
inventory  of  roses  in  order  to  evade  a 
potential  antidumping  duty  order. 
Therefore,  we  determined  that  an 
allegation  that  critical  circum.stances 
exisi  is  without  merit  (Seethe 
September  12, 1994,  concurrence 
memorandum).. 

Suspension  of  Liquidation 

In  accordance  with  sedion  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Servifre  lo  suspend  liquidation  of  all 
entries  of  fresh  cut  roses  from  Ecuador, 
as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manufacturer/Producer/Exporter 


Art>usta-Agritab  (and  its  related 
farms  Agrisat>e,  Agritab,  and 
Flans)  

Florin  S.A.  (and  rts  related 
famis  Cuentas  En 
Participacion  Florinsa-Ertego 
(Florinsa  Cotopaxi)  and 
Exflodec)  

Guanguilqui  Agro  Industrial 
S.A.  (and  its  related  farm 
Indipasisa) 

Inversiones  Floricola  S.A.  (and 
Its  related  (arm  Flores  Mitad 
Del  twiundo  S.A.)  

All  others 


Margin 
percent 


39.85 


&4.72 


20.60 


10.34 
49.76 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
detemiination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  the 
subject  merchandise  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry,  before  the  later  of  120 
days  after  the  date  of  the  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  October 
17.  1994,  and  rebuttal  briefs  no  later 
than  Otiober  24,  1994.  In  accordanr* 
with  19  CFR  353.38(b),  we  will  hold  a 
public  hearing,  if  requested,  to  give 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  October  25, 1994,  at  9:30 
a.m.  at  the  U.S.  Department  of 
Commerce,  Room  3708, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Parties  should  confirm  by 
telephone  the  time,  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  The  request 
should  contain:  (1)  the  party's  name, 
address,  and  telephone  number  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  (19 


U.S.C  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  S«>ptember  ■J2,  1")94. 
Susan  G.  Esserman, 
Assistant  Sfxretary- for  Import 
Administration. 
|FR  Doc.  94-23196  Filed  9-19-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

[I.D.  082994C] 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oc;eanicand 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  to  modify 
permit  no.  813  {P523). 

SUMMARY:  Notice  is  hereby  givep  that 
Mr.  Adam  S.  Frankel,  University  of 
Hawaii  at  Manoa.  Department  of 
Oceanography,  1000  Pope  Road, 
Honolulu,  HI  96822,  has  requested  a 
modification  to  Permit  No.  813. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd,  Suite  4200.  Long 
Beach,  CA  90802-^213  (310/980-1001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS. 
NOAA,  U.S.  Department  of  Commerce, 
1335  East-West  Highway.  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATK3N:  The 
subject  modification  to  Permit  No.  813, 
issued  on  Febniary  1.  1993  (58  FR  7548) 
and  modified  on  August  2, 1993  (58  FR 
42300).  is  requested  under  the  authority 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  ei 
seq.),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216),  the 
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Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq).  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Permit  No.  813  authorizes  the  Permit 
Holder  to  potentially  harass  up  to  1000 
humpback  whales  (Megaptera 
novaeangliae)  during  the  course  of 
playback  experiments  and  photo- 
identification/ observational  studies 
through  September  30.  1994.  The  Permit 
Holder  requests  an  additional  one  year 
extension  of  the  Permit;  authorization  to 
conduct  the  research  off  the  island  of 
Kauai  rather  than  Hawaii:  and 
authorization  to  conduct  playback 
experiments  on  sperm  whales  IPhyseter 
macrocephalus) 

Dated:  September  2.  1994. 
WUIiamW.  Fox.lr, 
Director.  Office  of  Protected  Resource!;. 
Sational Marine  Fisheries  Senice 
IFR  Doc  94-23254  Filed  9-19-94;  8:45  ami 
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COMMODfTY  FUTURES  TRADING 
COMMISSION 

Agricultural  Advisory  Committee 
Meeting 

This  is  to  give  notice,  pursuant  to 
Section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2.  sec. 
10(a)  and  41  CFR  101-6.1015(b).  that 
the  Commodity  Futures  Trading 
Commission's  Agricultural  Advisory 
Committee  will  conduct  a  public 
meeting  on  October  3.  1994  from  8:30 
a.m.  to  12:30  p.m.  in  the  lower-level 
hearing  room  of  the  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
N.W..  Washington.  DC.  20581.  The 
agenda  will  consist  of: 

Agenda 

I  IntrcxJuctory  Remarlis.  Commissioner 
Joseph  B.  Dial. 

II.  Discussion  of  Summit  on  Risk 

Management  in  American  Agriculture; 

III.  I'pdate  on  the  United  States  Department 

of  Agriculture — Options  Pilot  Program; 
IV  A  panel  discussion  on  IRS  regulations 
regarding  hedging  transactions. 

V.  The  Illinois  Farm  Bureau's  START 

PR(X;RAM; 

VI.  Discussion  of  complex  agricultural 

derivatives: 

VII.  The  Iowa  Study  Group's  revenue 
assurance  plan; 

VIII.  Updates  on  dual  trading/audit  trail  and 
exemptive  petitions: 

IX.  Presentation  by  the  National  FFA 

Foundation: 

X.  Other  Committee  business;  and 

XI.  Closing  Remarks  bv  Commissioner  Joseph 

B  Dial 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 


the  above-listed  agenda  matters.  The 
Advisory  Committee  was  created  by  the 
Commodity  Futures  Trading 
Commission  for  the  purpose  of  receiving 
advice  and  recommendations  on 
agricultural  issues.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  fifth 
renewal  charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee,  Commissioner  Joseph  B. 
Dial,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
attention  of:  the  Commodity  Futures 
Trading  Commission  Agricultural 
Advisory  Committee  c/o  Kimberly  N. 
Griles.  Commodity  Futures  Trading 
Commission.  2033  K  Street.  N.W.. 
Washington.  DC.  20581.  before  the 
meeting.  Members  of  the  public  who 
wish  to  make  oral  statements  should 
also  inform  Ms  Griles  in  writing  at  the 
foregoing  address  at  least  three  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made,  if  time  permits, 
for  an  oral  presentation  of  no  more  than 
five  minutes  each  in  duration. 

Issued  by  the  Commission  in  VVashington. 
DC,  on  September  15.  1994. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 
IFR  Doc  94-23269  Filed  9-19-94.  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCV:  Department  of  Defense. 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces.  The  purpose  of  the  meeting  is  to 
review  the  operational  missions,  roles 
and  functions  of  the  United  States  Coast 
Guard.  This  meeting  will  be  open  to  the 
public. 

DATES:  September  20.  1994, 12:30  p  m. 
until  1:30  p.m. 

ADDRESSES:  Room  5E673.  Pentagon, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  Hartung.  Director  for 


Public  Affairs.  Commission  on  Roles 
and  Missions.  1100  Wilson  Boulevard. 
Suite  1200F.  Arlington.  Virginia  22209; 
telephone  (703)  696-4250. 
SUPPLEMENTARY  INFORMATION:  Seating 
will  be  limited.  Individuals  desiring  to 
attend  should  arrive  at  the  River 
Entrance  to  the  Pentagon  no  later  than 
12:15. 

Extraordinar)'  circumstances  created 
by  scheduling  and  coordination 
conflicts  compel  notice  of  this  meeting 
to  be  posted  in  less  than  the  15-day 
requirement. 

Dated  September  14,  1994. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
IFR  Doc  94-23159  Filed  9-19-94;  8  45  ami 
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Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 
ACTION:  Notice. 

SUMMARY:  The  Commission  on  Roles 
and  Missions  of  the  Armed  Forces  will 
meet  in  closed  session  from  1:30  p.m. 
until  6:30  p.m.  on  September  20,  1994. 

The  Commission  meeting  will  consist 
of  a  briefing  from  the  Secretary  of  the 
Navy,  the  Chief  of  Naval  Operations  and 
the  Commandant  of  the  Marine  Corps 
discussing  assigned  functions  and 
operational  capabilities  of  the  United 
States  Navy  and  United  States  Marine 
Corps.  Material  to  be  presented  and 
discussed  will  consist  of  both  classified 
and  unclassified  information  in  a  format 
that  makes  it  impractical  to  separate  the 
two. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-453,  as  amended  (5 
use.  App  11  (1988)).  it  has  been 
determined  that  this  Commission  on 
Roles  and  Missions  meeting  concerns 
matters  listed  in  5  U.S.C. 
552b(c)(l)(1988).  and  that,  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

SUPPLEMENTARY  INFORMATION: 
Extraordinary  circumstances  created  by 
scheduling  and  coordination  difficulties 
compel  notice  of  this  meeting  to  be 
posted  in  less  than  the  15-day 
requirement. 

Dated:  September  14.  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

IFKDoc  94-23160  Filed  9-19-94:  8:45  ami 
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Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces.  The  Commission  will  meet  in 
open  session  from  10.00  a.m.  until  1:50 
p.m..  and  in  closed  session  from  2:00 
p.m.  until  4:00  p.m.  The  purpose  of  the 
meeting  will  be  to  select  issues  for 
future  development  and  analysis  by  the 
Commission.  During  the  closed  portion 
of  the  meeting,  the  Commission  will 
consider  issues  that  will  involve  the 
discussion  of  classified  information.  In 
accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-^153,  as  amended  (5  U.S.C.  App 
II  (1988)),  if  has  been  determined  that 
these  portions  of  the  Commission  on 
Roles  and  Missions  meeting  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1988),  and  that,  accordingly,  the 
meeting  will  be  closed  to  the  public 
during  the.se  times. 

DATES:  September  23,  1994,  10:00  a.m. 
until  4:00  p.m. 

ADDRESSES:  Suite  1200F,  1100  Wilson 
Boulevard.  Arlington,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  Hartung,  Director  for 
Public  Affairs,  Commission  on  Roles 
and  Missions,  1100  Wilson  Boulevard, 
Suite  1200F,  Arlington,  Virginia  22209; 
telephone  (703)  696-4250. 
SUPf>LEMENTARY  INFORMATION:  Seating 
will  be  limited.  Individuals  desiring  to 
attend  should  arrive  at  the  Commission 
offices  (Suite  1200F,  1100  Wilson 
Boulevard,  Arlington,  Virginia)  no  later 
than  9:45  a.m.  for  an  escort  to  the 
meeting  room. 

Extraordinary  circumstances  created 
by  scheduling  and  coordination 
conflicts  compel  notice  of  this  meeting 
to  be  posted  in  less  than  the  15-day 
requirement. 

Dated:  September  14.  1994. 
L.M.  Bynum, 

Alternate.  USD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(PR  Doc,  94-23161  Filed  9-19-94:  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Administrative  Law  Judges; 
Intent  to  Compromise  Consolidated 
Claims;  Maine  Department  of 
Education 

AGENCY:  Department  of  Education. 


ACTION:  Notice  of  Intent  to  Compromise 
Consolidated  Claims. 

SUMMARY:  The  U.S.  Department  of 
Education  (the  Department)  intends  to 
compromise  consolidated  claims  against 
the  Maine  Department  of  Education  (the 
State),  in  a  consolidated  appeal  which  is 
now  pending  before  the  Department's 
Office  of  Administrative  Law  Judges 
(the  OALJ).  Docket  Nos.  92-88-R  (ACN: 
01-93245)  and  92-105-R  (ACN:  01- 
13C35-G),  under  authority  of  §  452(j)(l) 
of  the  General  Education  Provisions  Aci 
(GEPA)  (20  U.S.C.  1234a(j)(l)  (1988)). 
DATES:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
wTitten  data,  views,  or  arguments  on  or 
before  November  4,  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Adina  Kole,  Esq.  or 
Daphna  Crotty,  Esq.,  Office  of  the 
General  Counsel,  U.S.  Deparf:nent  of 
Education,  600  Independence  Avenue, 
SW,  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Adina  Kole,  Esq.  at  (202)  401-8316  or 
Daphna  Crotty,  Esq.  at  (202)  401-8292. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
consolidated  claims  in  question  arose 
from  two  organization-wide  audits  of 
the  Maine  Department  of  Education, 
conducted  by  the  Maine  Department  of 
Audit  for  the  periods  between  July  1, 
1987  and  June  30,  1988  (ACN:  01- 
93245)  and  July  1,  1988  and  June  30, 
1989  (ACN:  01-13035-G).  The  audits 
were  conducted  pursuant  to  the  Single 
Audit  Act  of  1984  and  Office  of 
Management  and  Budget  Qrcular  No. 
A-128. 

In  reviewing  the  Slate's 
administration  of  programs  under  the 
Individuals  with  Disabilities  Education 
Act  (Part  B)  (formerly  the  Educjjtion  of 
the  Handicapped  Act)  for  the  period 
between  July  1,  1987  and  June  30, 1988, 
the  auditors  found  that  the  State's 
administrative  costs  under  the  Part  B 
program  exceeded  the  allowable 
maximum  by  $354,211.63.  The  auditors 
determined  that,  due  to  the  differences 
between  State  and  Federal  fiscal  years, 
$65,325  of  this  amount  had  previously 
been  questioned  in  the  June  30, 1987 
audit  report.  Consequently,  for  the 
period  between  July  1,  1987  and  June 
30,  1988,  the  auditors  questioned 
administrative  costs  in  the  amount  of 
$288,886  (the  difference  between 
$354,211  and  $65,325).  Additionally, 
during  this  same  State  fiscal  year,  the 


auditors  found  that  the  State  had 
charged  personnel  costs  to  various 
Federal  programs  for  employees  who 
had  not  worked  exclusively  on  those 
programs,  questioning  $77,700  in  Part  B 
personnel  costs. 

On  October  14. 1991.  the  Assistant 
Secretary  for  the  Office  of  Special 
Education  and  Rehabilitative  Services 
(OSERS),  issued  a  program 
determination  letter  (PDL)  stating  that 
the  administrative  cost  finding  had  been 
addressed  in  a  previous  PDL  (dated 
March  27, 1991)  and  that  the  personnel 
finding  was  not  being  sustained  due  to 
insufficient  information  in  the  audit 
report.  However,  upon  further  review 
and  follow-up  by  the  Department's 
Regional  Inspector  General  for  Audit 
with  staff  of  the  State  Auditor's  ofTice 
and  upon  review  of  their  workpapers,  it 
was  determined  that  there  was  no 
support  for  the  charging  of  100  percent 
of  two  employees'  time  to  several 
different  Part  B  programs.  On  June  29, 
1992,  the  Assistant  Secretary  for  OSERS 
issued  a  Program  Redetermination 
Letter  (PRDL)  seeking  recovery  of 
$311,840  in  fiscal  year  (FY)  1987  funds. 

In  reviewing  the  State's 
administration  of  programs  under  Part  B 
and  imder  the  Carl  D.  Perkins 
Vocational  and  AppUed  Technology 
Education  Act  (the  Perkins  Act),  for  the 
period  between  July  1,  1988  and  June 
30,  1989.  the  auditors  found  that  under 
the  Part  B  program  the  State  incurred 
$50,580  in  administrative  costs  in 
excess  of  the  allowable  maximum. 
Additionally,  the  auditors  determined 
that  personnel  costs  for  a  number  of 
employees  who  did  not  work 
exclusively  for  the  Handicapped-State 
Grant  Program  funded  under  Part  B.  and 
the  Vocational  Education  Basic  Grants 
Program  funded  under  the  Perkins  Act, 
were  charged  entirely  to  those  Federal 
programs.  In  total,  the  auditors 
questioned  $133,140  in  personnel  costs 
incurred  in  the  f)eriod  between  July  1, 
1988  and  June  30.  1989. 

On  August  25, 1992  the  Assistant 
Secretary  for  OSERS  and  the  Assistant 
Secretary  for  the  Office  of  Vocational 
and  Adult  Education  (OVAE)  issued  a 
joint  PDL  seeking  recovery  of  $140,852 
in  FY  1989  funds.  Of  that  total.  $90,272 
was  disallowed  in  a  joint  finding 
between  the  Assistant  Secretaries  for 
OSERS  and  OVAE.  related  to  salary 
charges  under  Part  B  and  the  Perkins 
Act.  Specifically,  the  Assistant 
Secretaries  determined  that  in  FY  1989, 
$44,832  awarded  under  Part  B  and 
$45,440  awarded  under  the  Perkins  Act 
had  been  used  by  the  State  to  pay 
administrative  salaries  without  the 
required  supporting  documentation. 
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On  foiy  29.  1992.  tiw  SUte  Hlod  a 
timely  rn(]u«st  for  review  of  tiw 
AsusUiit  Secretary  forOStJLS' 
detATininadua  in  (he  POL  Cor  ACN:  01- 
93245.  miith  the  Office  of  Admiaistrstire 
Ijw  Judges  (OALIl.  Upon  ioinl  motjon 
by  the  parties,  on  March  16.  19<)2.  the 
Administrative  Law  |ud^  {AU\ 
assj^^nad  to  this  matter  stayed  the 
proceeding  for  purposes  of  mediation. 
On  Septflvber  25.  1992.  the  Statf  filed 
a  tiinely  request  for  review  of  tike 
Assistant  Secretaries  for  OS£RS'  and 
OVAE's  detenaiuatioas  in  tibe  POL  for 
ACN:  01-1303^-G.  Upon  toiiU  motion 
by  the  parties,  oo  October  22.  1901.  the 
ALJ  stayed  the  proceedii]^  lor  purposes 
of  mediaXiuo.  aud  consoiidated  tlM  two 
cases.  On  March  12.  1993.  the  AU 
granted  a  Joint  Motion  to  Stay  the 
ProceediJigs  fur  Settiemuut  DiscusMoos. 
filed  by  the  parties. 

In  the  course  of  ensuing  settlemeat 
discussions,  the  State  submitted 
documentary  evidence  not  previously 
seen  by  the  auditors  rulevaut  to  both  the 
Part  B  excess  administrative  cost  and 
the  personnel  salaries  issues  raised 
uiider  the  Part  B  and  Perkins  Act 
programs.  As  a  result  of  settlement 
dLs4:ussions,  the  parties  tentatively 
agreed  to  a  settleotent  under  which  the 
State  would  repay  a  total  of  $125,535  to 
the  Department  In  full  resolution  of  all 
issues. 

Witfc  regard  to  the  Pari  B  excess 
administTntive  costs  determinatiorts 
(xjntained  In  both  PDLs.  during 
mediation  and  Bettlermfml  discussions 
the  State  was  able  to  demonstrate  thai 
it  had  expended  $12.Bf>3.27  of  excess 
administTMive  costs  in  FY  1<^R7,  and 
$55,817.84  of  excess  administrative 
costs  in  FY  19«8.  for  a  total  of 
$8W.681.ll  in  ext,-ess  administrative 
costs.  Under  the  tentative  Settlement 
Agreement,  the  State  will  stihmit 
rwised  SF-269s  to  the  Department 
rtfflecting  its  reconciliation  of  certain 
administnrtive  costs  expenditures  for 
FYs  1967  and  IWW 

With  regard  to  both  Assrstant 
Secralaries'  determinations  of 
uasupported  charging  ot  personnel 
saltfiea.  in  the  course  of  mediation  and 
settlement  discussions  tfie  State 
submitted  docuOMoCition  no<  seen  by 
the  auditors  duaaratratinf>  to  the 
Assistant  Seovtarr  br  OSERS  thait  the 
majority  of  two  salaries  questioned  in 
the  POL  for  ALN:  01-93245  ««ent 
properly  expended  under  Part  B. 
Additionally,  the  State  aj^reed  ttuu  its 
chaq^ni;  of  a  $44332  salary  to  tfie  FY 
1989  Part  B  grant  was  enaoeous  Tha 
State  propoaad  to  oOaei  the  improper 
lialary  chwyai  with  t^t  -i   ibelievvdto 
be  alkMOMB  admim  sj  I  It  I V  H 
exp—riHiiraa  that  hnJ  .kd  preriously 


been  charged  to  the  Part  B  grant  but  that 
had  been  incurred  during  the  fiscal 
years  at  issue  in  these  audita. 

On  lune  14. 1<»4.  the  Assistant 
Secretary  for  OSFRS  filed  a  Notice  of 
Withdrawal  of  Claims  and  Reduction  of 
Amount  in  Dispute  covering 
disallowances  in  the  June  29. 1992 
PRtH.  for  ACN:  01-93245  and  in  the 
August  25. 1992  PDL  in  ACN:  01- 
1301S-C.  in  which  the  Assistant 
StKTetary  reduced  the  Part  B  claims  in 
this  consolidated  appeal  to  $45,272  for 
the  hin«  29.  1992  PRDL  and  to  51 15.046 
for  the  August  25.  1992  PDL  The  latter 
total  included  disaltowanoes  under  the 
Peilaiis  Act  ior  which  no  reduction  of 
daiiB  waa  indudad  in  the  |une  14.  1994 
Notice.  As  a  result  of  the  June  14.  1994 
withdrawal  notice,  the  disallowances 
for  both  cases  totallnd  $1R«).318. 

L'nder  the  tentative  Settieroent 
Agreenwnt  negotiated  between  the 
pattias.  the  Stats  has  agreed  to  repay 
$125,635  to  the  OepartoMtnt  in  full 
resolution  ot  the  istuat  raided  in  both 
the  PRDL  and  the  PDL.  Of  tins  anioAint, 
$45^72  wuuid  be  in  full  settlenwiJit  of 
the  claims  under  Part  B  contained  in  the 
June  29.  1992  PRDL.  And,  $a0.3&3 
would  be  in  full  settlement  of  the  claims 
under  Part  B  and  under  the  Perkins  Act 
contained  io  the  August  25.  1992  PUL 
Of  this  amount.  $63,564  settles  the  Part 
B  disallowance  and  $16,699  settles  the 
Perkins  Act  disallowance. 

In  addition  to  the  repayment  of  funds, 
the  State  has  agreed  to  submit  to  the 
Department  re%ised  Financial  Status 
Reports  for  Gscal  years  1987  through 
1993  reflecting  proper  coding  of  excess 
administrative  costs  to  the  grants  during 
each  of  the  jrears  within  that  period  The 
State  has  also  provided  an  assurance  in 
the  tentative  Siettlement  Agreement  that 
it  will  not  shil^  excess  administrative 
expenditures  forward,  to  fiscal  years 
after  V\  1992.  that  are  related  to 
disallowances  either  in  the  June  29, 
1992  PRDL  or  in  the  August  25.  1992 
PDL.  Finally,  the  State  has  certified  in 
the  tentative  Settlement  Agreement  that 
it  is  currently  in  compliance  with  all 
requirements  of  the  statutes  and 
regulations  pertaining  to  the  practices 
and  prw«dures  that  gave  rise  to  the 
disallowances  in  question  in  this 
consolidated  appeal. 

In  acoordanoe  with  the  authority 
provided  in  20  U.S.C  1214MiMll.  given 
the  documentation  submitted  b>  the 
State,  the  certification  and  assuram-es 
provided  by  the  State,  and  the  estimated 
litigation  risks  and  costs  of  proceeding 
through  the  apptwl  process,  the 
Department  has  de4ermined  that  it 
would  r»ot  Sf  prwiical  or  in  th»'  puHir. 
interest  to  txmtiiiue  litigation  of  this 
ca.se  Rather,  under  the  authority 


provided  in  20  U.S.C.  1234a(jMl),  the 

Department  has  determined  that  a 
compromi.se  of  this  claim  for  $125335 
would  be  appropriate.  The  public  is 
invited  to  comment  on  the  Department's 
intent  to  compromise  this  claim. 
Additional  information  may  be  obtained 
by  writing  to  Adina  ICole.  f:^  or 
Daphna  Crotty,  Esq.,  at  ti>e  address 
given  at  the  be<;!miiiigof  this  notioe. 

i>rx>9ran  Aiitherity:  20  U  SC.  1234B(iK2l 

Dated:  September  15,  t9<M. 
DoaaM  R.  Wurtz, 
CbiffFiaancial  Officer. 
IFR  Doc  B4- 23245  Filed  ^19-94.  8:45  am} 
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Notice  ot  Proposed  Inlormaton 
Collection  Requests 

AGei«cr:  DtiiMrtment  of  Education. 
ACTXM:  Nut  ice  of  Proposed  Infonnatitwi 
Collection  Requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Ser\  ice.  invites  conui>ents  on  the 
proposed  inionnatioa  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  oomxuents  on  or  before  October 
20.  1994. 

ADO«€SS£S;  Wntten  conunenis  should 
be  addressed  to  (he  Office  ot 
Information  and  R^julatory  Affiairs. 
An«£itioii;  Dan  Chenok:  Desk  Officer, 
Departineut  of  Fducatioxu  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  3206.  New  Executive 
Office  Buiklia^  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
infurmation  collection  requests  sliould 
be  addressed  to  Patrick  ).  Sherrill. 
Departmeut  of  Education,  400  Mary  land 
Avenue,  SW..  Room  5624.  Regional 
Office  Building  3.  Washington.  DC 
2()2{)2-4ft51. 

FOH  HWTMtR  INf  OWMATJOW  CONTACT: 

Patrick  J.  blwmil  (20^)  70<i-y915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  6  p.m..  EaiUem  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  ot  the  Paporvsork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Fedml  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests  (JMB  may  amend  <ir 
waive  the  requirement  for  puMic 
coiisultalion  to  the  extent  that  pubUc 
participatit>n  In  the  appro\"al  process 


would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  colle<;tion;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  September  15, 1994. 
Ingrid  Kolb, 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  of  Review.  Existing 

Title:  Application  for  Grants  Under  the 
Endowment  Challenge  Grant  Program 

Frequency.  Annually 

Affected  Public:  Non-profit  institutions 

Reporting  Burden: 
Responses;  300 
Burden  Hours:  900 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract.  This  application  form 
provides  instructions  and  information 
necessary  for  eligible  institutions  of 
higher  education  to  submit  a  request 
for  an  award  under  the  Endowment 
Challenge  Grant  Program.  The 
information  submitted  by  applicants 
will  be  used  by  ED  to  determine  the 
acceptability  of  the  application,  the 
rank  order  of  the  application,  and  the 
amount  of  the  grant  award. 

(FR  Dtir.  94-23244  Filed  9-19-94;  8:45  am) 

BtLUNG  CODE  4000-Ot-M 


DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  to 
Award  Renewal  Grant  to  Southeastern 
Consortii^m  for  M;nonties  in 
Engineering  (SECME) 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5).  it  is  making  a  discretionary 
financial  assistance  renewal  award 


based  on  the  criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)  (B)  and  (D)  to  SECME, 
Atlanta,  GA.,  under  Amendment  AOOl 
to  Grant  Number  DE-FG01-93MI10270. 
The  purpose  of  the  award  is  to  continue 
to  develop  an  educational  and  training 
program  for  middle  and  high  s<;hool 
students,  teachers  and  school 
administrators  in  the  District  of 
Columbia  public  schools.  The  projects 
goal  is  to  increase  the  number  of 
minority  students  who  are  academically 
prepared  to  enter  college  and  complete 
studies  in  engineering,  mathematics  and 
science.  The  period  of  performance  will 
be  extended  two  (2)  years  October  1, 
1994-September  30, 1996.  The  total 
estimated  cost  of  this  budget  period  (10/ 
1/94-9/30/95)  is  $150,000  which  will  be 
provided  by  DOE — there  is  no  cost 
sharing. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy,  Office  of  Placement  and 
Administration,  ATTN:  Rosemarie 
Marshall,  HR-531.11,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  renewal  grant  will  provide 
funding  to  SECME,  which  is  a  pre- 
college  program  designed  to  increase  the 
number  of  minority  students  who  are 
academically  prepared  to  enter  and 
complete  studies  in  engineering, 
mathematics,  and  science.  SECME  is  a 
nonprofit  organization  organized  in 
1975  by  the  engineering  deans  of  six 
Southeastern  universities.  SECME  is 
proposing  to  expand  its  consortium 
network  by  establishing  the  SECME 
school  systems  model  in  the  District  of 
Columbia,  with  the  development  of  16 
.school  programs  in  four  schools  systems 
in  DC  covering  the  northwest,  northeast, 
southwest  and  southeast  areas.  The 
University  of  the  District  of  Columbia's 
College  of  Engineering  will  serve  as 
SECMEs  33rd  member  university  and 
work  with  SECME  school  programs 
throughout  the  targeted  region.  The 
University's  role  is  vital  to  the  success 
of  the  program.  The  University's 
support  to  the  schools  will  be  through 
Saturday  School  Engineering 
Workshops  and  st:hool  visits  from 
engineering  faculty  consultants  who 
provide  information  on  additions  to 
school  ciirricula,  on-going  curriculum 
enrichment,  and  university-level 
preparatory  courses. 

Tne  program  is  meritorious  be<;ause 
by  increasing  the  pool  of  minority 
students  who  are  prepared  to  enter  and 
complete  studies  in  the  scientific 
technical  fields,  the  competitiveness 
and  prosperity  of  the  American 
workforce  will  be  significantly 


enhanced  in  the  years  ahead.  The 
project  will  assist  teachers  in 
formulating  ways  to  enrich  their 
instructional  programs  through  the  use 
of  curriculum  materials  and  computer 
applications  and  help  them  develop 
motivational  guidance  for  their 
students.  The  DOE  knows  of  no  other 
entity  which  is  conducting  or  is 
planning  to  conduct  such  an  activity. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
application  represents  a  beneficial 
method  to  ensure  precollege  students' 
success  in  courses  which  are 
prerequisite  to  technical  education  and 
careers.  Through  this  project,  students 
will  be  better  prepared  to  enroll  in  and 
succeed  in  university-level  engineering, 
mathematics,  and  science  programs. 
Michael  B.  Raizen, 

Contracting  Officer.  Operations  Branch  A- 
1,  Office  of  Placement  and  Administration. 
[FR  Doc.  94-23243  Filed  9-19-94:  8:45  ami 

BILUNG  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

pocKet  No.  ER94-1 168-001,  et  al.] 

Vesta  Energy  Attematlves  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

S(!ptenibcr  13.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Vesta  Energy  Alternatives  Company 

[Docket  No.  ER94-n  68-001 1 

Take  notice  that  on  August  15,  1994. 
Vesta  Energy  Alternatives  Company 
(VEA)  filed  certain  information  as 
required  by  the  Commission's  July  8. 
1994  letter  order  in  Docket  No.  ER94- 
1168-000.  Copies  of  VEAs 
infonnational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

2.  Niagara  Mohawk  Power  Corporation 

[Doclcet  No.  ER94-1 462-0001 

Take  notice  that  on  August  29.  1994. 
Niagara  Mohawk  Power  Corporation 
(NMPC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Certificate  of  Concurrence 
by  PowerNef  G.P.  (PowerNel).  This 
Certificate  of  Concurrence  is  intended  to 
satisfy  PowerNet's  filing  requirements 
due  to  the  Exchange  Unit  Provision  in 
NMPC's  Power  Sales  Tariff,  and  is  being 
submitted  to  FLRC  as  a  supplement  to 
the  filing  (of  a  Ser\ice  Agreement)  that 
Niagara  Mohawk  made  on  July  15, 1994. 

NMPC  renews  its  request  for  an 
effective  date  of  July  18, 1994.  NMPC 
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has  ntquvstttd  Mrai  vsr  o/  tiie  noUcu 
requimmeots  lor  (^ood  i:«uct*  daowa. 

NM(tI  hati  carvud  co^us  of  tiie  filiag 
upon  the  New  York  State  Public  S«rviob 
Coinrai&.<uoa  aod  PoMwrNeL 

Cnmmcat  date:  Septamber  27.  1994. 
in  acr:ordance  with  Standard  Para>irapb 
E  at  the  end  of  this  n^xic* 

3.  Pacific  G<is  and  (.iti  ii  u  ( .t.ii.fj  :ii  v 

IDockut  No  ER94-155R-000] 

Take  notic;e  (hat  on  August  16.  1994. 
Pacific  Cas  and  EJecLric  Company 
(PC&El  tendered  for  fUin^  the  ENRON- 
PC&E  EoablLng  Agree aiant  between 
ENRON  PowBr  MarkeUu^.  Inr.  (ENRON) 
and  PC&E.  The  Enabling  At^reemeiit 
dociiment's  ternu  and  uundjtions  for  the 
purchasa.  sale  or  exchaiij;e  of  ecooomy 
enerj^y  and  surplus  capacity  which  the 
Pnrties  agree  to  make  available  tu  one 
another  a1  defined  control  area  bordi>^ 
interconne<:tn)n  points. 

Copies  of  this  filing  hax-*  been  ser\ed 
upon  ENRON  and  the  California  Public 
Iflilities  Commission. 

Comment  dntf  September  27.  IVH. 
an  atxx>rdan<;e  with  Standard  ParR}(rftph 
E  at  the  end  of  this  notice. 

4.  Illinova  Power  Marketiaf*.  lac 

IDockrl  Na  KK»4-147S'000< 

Take  noti(»  that  on  August  26.  1094. 
Illinova  INwk-wr  Maiketin;;,  Inr.  twndrred 
for  filing  an  amendment  in  the  ahove- 
referenced  do<:ket. 

Comment  date:  September  27,  1994, 
in  a(x:ordan(4)  with  Standard  Parngraph 
E  at  the  end  of  this  ootice. 

5.  American  Power  Eu:hange.  Inc. 

ICVx.kct  No   t:Ry4-l=i7»-0O0l 

Take  notice  that  on  September  9. 
1994.  American  Power  ExtJian^e.  bic 
(APEX)  tendered  for  filing  pursuiinl  to 
IK  CFK  Part  385.  an  ameuded  petitiuu 
for  waivers  and  blanket  a4.)provaLs  under 
various  regulatiuiis of  ttte  Cjoniatumion 
and  fur  an  order  au:epting  its  FhRC 
Electric  Rate  Schedule  No.  1. 

Cornmefjf  date:  September  27.  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  na^ux. 

6.  National  Po%rer  Exciiange 
Corporation 

IDiKkm  No  ER94-1.S9n-000l 

Take  noti<:c  that  on  September  1. 
199).  National  Power  Exchan^ 
Corporation  tendered  for  Giinj?  revised 
FERC  ElecJri<  Rate  Schedule  No.  1. 

Comment  date:  September  27.  1994, 
in  acx:ordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Carolina  Power  ft  Lif^t  Conpaiiy 

IDockrt  Na  EK«H-16TS-0W)) 

Take  adkjB  thai  on  August  31.  1994. 
C^arulina  Power  &  U^t  Company 


(CP&L)  teiidermi  k>r  filing  e  ifttHr 
requssting  that  "Exiuo-  ^  ■      ii>r  »h> 
CiiadtxMtf o i^eaooci  .nui  ^  :a,4'>i.\ 
Detivery  Points  be  made  suppiements  to 
Rate  Schaduie  No.  1241.  aad  indttded  as 
a  part  of  the  filing  submittad  on  AogiMt 
1.  1994.  in  lieu  o/ the  "Exiiibil  As"  for 
these  delivery  points  filed  on  Auj^st  3. 
1994.  and  in  addition  tiiat  Exhibit  A  for 
the  Laurel  Rond  Delivery  Point  be  made 
a  supplentenl  tu  Rate  Sciiedule  Na  IZA 
Comment  date:  September  27.  1994. 
in  acrxvtlanQe  with  Standaid  Parrif^raph 
E  al  the  end  of  this  notice 

8.  Delmarva  Power  &  Light  Company 

jDockat  No  EK»4-162(V^O0Ol 

Take  notice  that  on  SeptembtT  B. 
1994.  Delmarva  Power  &  Lighl  Company 
(Delmarva)  of  Wilmington,  Delaware, 
filed  under  the  provisions  of  Section 
205  of  the  Federal  Power  Act  a  tvrenty- 
year  power  s\ipply  contract  (the  Service 
Agreen^eni)  untJer  which  Delmarva  will 
provide  all  requirements  service  to  the 
Town  of  Clayton.  Delaware  (Clayton). 
Delmarva  states  that  the  Service 
Agreement  supersedes  Delmarva's  Rate 
S<:hedule  No.  64  under  which  Clayton 
currently  receives  service. 

Delmarva.  with  Oayton's 
concTJireme.  requests  a  waiver  of  the 
60-day  notice  requirement  and  an 
effertive  date  as  ano%ved  for  by  the 
terms  of  the  Service  Agreement  that 
commences  with  the  date  prior  to 
Nov-ember  6.  1994.  that  Clayton  actually 
begins  taking  all  requirements  servi(.« 
from  the  Company.  Alternatively. 
Delmarva  asks  for  an  effective  date  of 
November  6,  1994,  which  is  sixty  days 
after  the  filing  date.  * 

The  Service  Agreement  provides  for 
the  continuation  of  the  requirement* 
service  previously  furnished  Qa>1oii 
under  Rjte  Schedule  No.  64,  but 
changes  certain  terms  and  conditions. 
The  c;hief  dilTeremies  between  tlie 
Service  Agreement  and  Rate  S^iicdule 
No.  B4  are  that  the  Service  Agreement 
provides  fi>r  all  requirements  service  as 
a  change  from  the  partial  requirements 
service  Qaylon  was  rec4jiving, 
establishes  a  new  rate  for  Qayton  whicii 
is  below  the  level  of  the  rate  currently 
charged  Clayton  and  below  the 
settlement  rate  previously  established 
for  Clayton  in  Docket  No.  ER92-236- 
OOf).  and  provides  for  future  adiustnients 
to  the  Qayton  rate  based  on  changes  in 
the  level  of  Delmarva's  retail  rates.  The 
Service  Agreement  has  a  twenty  year 
term. 

Delmarva  states  that  the  filing  has 
t>een  posted  and  itas  been  served  u}xju 
the  affected  uistomer  and  the  Delaware 
Public  Serriua  Commia»on. 


Comment  d  itf  >.f -f Jt pmi ler  27,  1994. 

in  .TfT  onianoe  With  .Si;ififljrfl  Paroprapti 
K  Bi  ri-H-  (11(1  uf  this  no«><  " 

9.  Southern  Company  Services,  lac 
IDocket  Na  EK<M-t&;ir9-O0Ul 

Take  notice  that  on  September  6. 
1994.  Southern  Company  Services.  Inc., 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power 
Company.  Mississippi  flower  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Cx>mpanies).  tendered  for 
filing  letter  agreements  concerning  fuel 
accounting  procedures  at  the  Robert  W. 
S<:herer  Steam  Electric  Generating  Pl^nt. 
The  letttT  agreements  «»t  forth  the  effect 
of  the  revised  procedures  on  (i)  the 
Amended  and  Restated  Unit  Power 
Sales  Agreernent  dated  February  IB. 
19R2.  between  FPL  and  Southern 
Companies  (with  the  exception  of 
Savannah  Electric  and  Povver 
Company):  (ii)  th«  Unit  Power  Sales 
Agreement  dated  July  20.  1963.  between 
FPL  and  Southern  Companies;  (iii)  the 
Transition  Energy  Agreement  dated  as 
of  December  31.  1990.  between  FPL  and 
Southern  Companies:  (iv)  the  Amended 
and  Restated  Unit  Power  Sales 
Agreement  dated  May  19,  1982,  txtween 
JEA  and  Southern  Ccunpanies  (with  the 
exception  ol  Savannah  Electric  and 
Power  Company):  (v)  the  Unit  Power 
Sales  Agreemept  dated  August  17.  198H. 
I>etvveen  ]KA  and  Southern  (Companies; 
(vi)  the  Transition  Energy  Agreement 
dated  as  of  December  31.  1990.  between 
lEA  and  Southern  Companies:  fvii)  the 
Unit  Power  Sales  Agrencoent  dated  July 
19.  1966.  between  FTC  and  Southern 
Companies:  and  (viii)  the  Unit  Power 
Sale*  Agreement  dated  December  8. 
1990.  between  Tallaiiassee  and 
Sou'ham  Companies. 

Commf^t  date:  September  27,  1994. 
in  aocoTdanoe  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  Portland  General  Electric  Company 

jDockrt  No.  ER94-lfi;»CMXX)l 

Take  notice  that  on  Septenjlx-T  7. 
1994.  Portland  General  Electric 
Company  (PGE)  tendered  for  filing  a  rate 
schedule  for  PGE  to  provide  electric 
power  to  the  customers  of  other  entities 
during  emergencies  and  operating 
contingencies. 

Copies  of  the  filing  were  served  upon 
the  list  of  entities  including  ail 
proposed  customers  under  this  tariff, 
appearing  on  the  Certificate  of  Service 
atte^iiied  to  the  filing  letter. 

Cotnvnent  date:  September  27. 1994, 
in  accordance  with  Standard  Paragraph 
L  at  the  end  of  this  notice. 


11.  Northeast  Utilities  Service  Company 

(Docket  No.  ER94-1 632-000) 

Take  notice  that  on  August  22. 1994, 
Northeast  Utilities  Service  Company 
(NUSCO).  tendered  for  filing,  on  behalf 
of  The  Connecticut  Light  and  Power 
Company,  Holyoke  Water  Power 
Company  (including  Holyoke  Power 
and  Electric  Company),  and  Public 
Service  Company  of  New  Hampshire 
(together,  the  NU  System  Companies),  a 
refund  report  and  a  Notice  of 
Termination  for  the  System  Power  Sales 
Agreement  (Agreement)  with  Hudson 
Light  and  Power  Department  (Hudson). 
The  System  Power  Sales  Agreement  was 
terminated  in  accordance  with  its  terms. 

NUSCO  requests  that  the  Agreement 
be  terminated  as  of  November  1,  1994, 
NUSCO  states  that  copies  of  the  rate 
schedule  have  been  mailed  or  delive.-^ 
to  the  parties  to  the  Agreement  and  the 
affected  state  utility  commissions. 

Comment  date:  September  27, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

12.  The  Montana  Power  Company 

IDocket  No  ER94-1634-000I 

Take  notice  that  on  September  8, 
1994,  The  Montana  Power  Company 
(Montana)  tendered  for  filing  ns  a 
change  in  rate  schedule.  Revision  No.  1 
of  Exhibit  E  to  its  General  Transfer 
Agreement,  dated  as  of  May  27,  1988. 
with  the  Bonneville  Powrer 
Administration  (flate  Sciiedule  FERC 
No.  175). 

A  copy  of  the  filing  was  serv'ed  upon 
the  Bonneville  Power  Administration. 
Comment  date:  September  27. 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notica 

13.  The  Montana  Power  Company 

jDockrt  No  KR94-163S-0001 
Take  notice  that  on  September  8. 

1994.  The  Montana  Power  Company 

(Montana),  tendered  for  filing  as  a 

change  in  rate  schedule.  Revisions  No. 

1,  2  and  3  of  Exhibit  C,  and  Revision  No. 

1  of  Exhibit  D  to  its  Tran-anission 

Agreement,  dated  as  of  May  27. 1988. 

with  the  Bonneville  Power 

Administration. 
A  copy  of  the  filing  was  .served  upon 

the  Bonneville  Power  Administration. 
Comment  dofe.-  September  27. 1994. 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice. 


between  Niagara  Mohawk  and  Enron 
Power  Marketm-i  inc  (Enron)  dated 
September  7.  IU94.  providing  for  certain 
transmission  services  to  Enron. 

Copies  of  this  filing  were  served  upon 
Enron  and  the  New  York  State  Public 
Service  Commission. 

Comment  dote:  September  27,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcJcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CasfaeU. 
Secretary. 
[FR  Di)C.  94-23183  Filed  9-19-94;  8:45  amj 

BUJJNG  CODE  S717-0t-l> 


[Project  No.  2535] 

South  Carolina  Electric  &  Gas 
Company;  Intent  To  Conduct  Public 
Scoping  Meetings 

September  14. 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  license  of  the  Stevens 
Creek  Hydroelectric  Project,  FERC  No. 
2535.  The  project  is  located  in  Edgefield 
and  McCormick  Counties,  South 
Carolina  and  Columbia  County.  Cieorgia. 
within  the  Savannah  Rivef  Basin. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 


14.  Niagara  Mohawk  Power 
Corporation 

IDocket  No.  ER94-1 641-0001 

Take  notice  that  on  September  9. 
1994.  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk), 
tendered  for  filing  an  agreement 


Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings.  An  evening  scoping 
meeting  is  primarily  for  public  input 
while  a  morning  meeting  will  focus  on 
resource  agency  concerns.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  staff 
in  identifying  the  scope  of 
environmental  issues  that  should  be 


analyzed  in  the  EA.  Staff  will  visit  the 
project  site  prior  to  the  meetings  to 
become  more  familiar  with  the  project 
and  its  operation. 

Both  scoping  meetings  will  be  held  on 
Wednesday.  October  12. 1994.  in  the 
Savaimah  Rapids  Pavilion.  3300  Evans 
to  Lock  Road,  Martinez.  Ga.  The  first 
meeting  will  be  held  from  9:00  a.m.- 
12.00  p.m.  and  will  focus  primarily  on 
issues  of  concern  to  resource  agencies. 
The  second  meeting  will  be  held  from 
7:00  p.m.-10:00  p  m.  and  will  focus 
primarily  on  issues  of  concern  to  the 
general  public. 

Prior  to  the  meetings,  a  scoping 
doc:ument  will  be  mailed  to  the  list  of 
interested  parties.  The  scoping 
document  identifies  resource  issues  to 
be  addressed  in  the  EA.  Copies  of  the 
scoping  document  will  also  be  available 
at  the  scoping  meetings  or  can  be 
obtained  by  writing:  FERC— Stevens 
Creek  Project,  c/o  Tom  Dupuis.  CH2M 
HILL,  P.O.  Box  2090,  Milwaukee. 
Wisconsin  53201-2090. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addressed  in  the 
EA:  (3)  identify  resource  issues  that  are 
not  important  and  do  not  require 
detailed  analysis:  (4)  solicit  from  the 
meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue:  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA,  including  points  of 
view  in  opposition  to.  or  in  support  of. 
the  staffs  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commis.sion 
proceedings.  Individuals  presenting 
statements  at  the  meetings  will  lie  a.sked 
to  clearly  identify  them.selves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Participants  at  the  public  meetings  are 
asked  to  keep  oral  comments  brief  and 
concise. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record.  In 
addition,  written  scoping  comments 
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may  be  filed  with  the  Secretary.  Federal 
Enurgy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.  Washington. 
DC.  20426.  until  November  12.  1994. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Stevens  Creek  EA.  Project 
No.  2535. 

All  those  that  are  formally  recognized 
by  the  Commission  as  intervenors  in  the 
licensing  proceeding  are  asked  to  refrain 
from  engaging  staff  or  its  contracior  In 
dis<;ussions  of  the  merits  of  the  proje<:ts 
outside  of  any  announced  meetings. 

Further,  parties  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  is  on  the  official 
service  list. 

For  further  information,  please 
contact  lohn  Blair  (202)  219-2845 
Lois  D.  Cashell. 
Secivtary. 
|FR  CKx.  94-23184  Filed  9-19-94:  8:45  am) 

WLUNO  COM  STir-OI-M 


[Docket  No.  RP«4-W8-002] 

El  Paso  Natural  Gas  Co.;  TarW  Filing 

Scptomtwr  14. 1994. 

Take  notice  that  on  September  12. 
1994.  El  Paso  Natural  Gas  Company  (El 
Paso),  tendered  for  filing  and  acceptance 
pursuant  to  Part  154  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  Under  the 
Natural  Gas  Act  a  Statement  of  Rates 
tariff  sheet  to  its  Third  Revised  Volume 
No.  2  Tariff. 

El  Paso  states  that  the  tendered  tariff 
sheet  was  inadvertently  omitted  from  its 
July  29.  1904.  filing  at  D<x:ket  No.  RP94- 
338-000.  which  the  Commission 
approved  by  letter  order  dated  August 
25.  1994. 

El  Paso  states  that  the  tendered  tariff 
sheet,  proposed  to  become  effective 
August  1.  1994.  provides  for  a  de<:rease 
of  S.OOl.T  per  dth  in  El  Paso's  currently 
efftH:tive  take-or-pay  Throughput 
Sunharge  due  to  the  removal  of  the 
unamortized  portion  of  certain 
ineligible  costs  resulting  from  the 
Commission's  Order  Affirming  Initial 
De<:ision  and  Order  on  Rehearing  issued 
concurrently  on  June  IR.  1994.  at  Do<;ket 
No.  RP90-81-000.  et  al..  and  Docket  No. 
RP91-26-O00,  et  al..  (June  16th  Orders) 
rHspt!<:tively. 

El  Paso  states  that  it  is  requesting 
waiver  of  the  notice  requirement  of 
Se<:tion  154.22  of  the  Commission 
Regulations  pursuant  to  Se<:tion  154.51 
to  permit  the  tendered  tariff  sheet  to 
become  effective  on  August  1,  1994,  in 


order  to  be  consistent  with  the  date  the 
Commission  accepted  the  other  affected 
tariff  sheets  containing  the  decrease  in 
the  Throughput  Surt;harge. 
Furthermore,  no  party  will  be  harmed 
by  the  waiver  of  the  notice  requirement, 
since  the  result  will  be  a  decrease  in 
rates. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  its  Volume  No.  2 
tariff  customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426.  in  aa:ordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  September  21,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Lois  D.  Cashell. 
Secrftary. 
(PR  Df)C.  94-23185  Filr«<i  9-18-94;  845  am] 

•ILUNO  COOC  (71 7-01 -M 


[Docket  No.  RP9a-l  87-000.  et  al] 

Equitrans,  Inc.;  Rescheduling  of 
inlormal  settlement  conference 

.S«;ptemt»er  14. 1994. 

Take  notice  that  the  informal 
conference  originally  scheduled  in  this 
proceeding  for  Tuesday,  September  13. 
1994,  has  been  res<:heduled.  The  new 
date  for  the  conference  is  Tuesday, 
September  20, 1994,  at  10:00  a.m.  The 
purpose  of  the  conference  is  to  explore 
the  possible  .settlement  of  the  above- 
referenced  docket.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street.  NE.  Washington,  DC. 
20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b).  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Hollis  J.  Alpert  at  (202)  208- 


0783  or  Arnold  H.  Meltz  at  (202)  208- 

2161. 

Lois  D.  Casbell 

Secretary. 

IFR  Doc.  94-23186  Filed  9-19-94;  8:45  ami 

BILUNC  COOC  STIT-OI-M 


[Docket  No  CP8S-221-037] 

Frontier  Gas  Storage  Co  :  Sale 
Pursuant  to  Setllement  Agreement 

.SoptemlxT  14,  1994. 

Take  notice  that  on  September  9, 
1994.  Frontier  Gas  Storage  Company 
(Frontier).  %  Reid  &  Priest.  Market 
Square.  701  Pennsylvania  Ave..  N.W., 
Washington.  D.C.  20004,  in  compliance 
with  the  provisions  of  the  Commissions 
February  13.  1985,  Order  in  Docket  No. 
CP82-487-000  et  al..  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  1.000.000  MMBtu  of 
Frontier's  gas  storage  inventory  on  an 
"in  place"  basis  to  Western  Gas 
Resources,  Inc.  (Western  Gas). 

Under  Subpart  (b)  of  Ordering 
Paragraph  (G)  of  the  Commission's 
February  13,  1985,  Order,  Frontier  is 
"authorized  to  consummate  the 
proposed  sale  in  place  unless  the 
Commission  issues  an  order  within  20 
days  after  expiration  of  such  notice 
period  either  directing  that  the  sale  not 
take  place  and  setting  it  for  hearing  or 
permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter.  Deliveries  of  gas 
sold  in  place  shall  be  made  pursuant  to 
a  schedule  to  be  set  forth  in  an  exhibit 
to  the  Executed  service  agreement." 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  within  ten 
days  of  the  publication  of  such  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street.  N.E., 
Washington.  DC.  20426)  a  motion  to 
inter\ene  or  protest  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\e  to  make 
protestants  parties  to  the  pro<,eeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell. 
Secretary. 

|FR  Dot.  94-23187  Fili-d  9-19-94;  8:45  dm| 
BH-UNG  COOC  •717-01-M 


Pocket  No.  CP85-22l-0iq 

Frontier  Gas  Storage  Co.;  Sate 
Pursuant  to  Settlement  Agr^eement 

S4!pte<nber  14.  I9>M. 

Take  notice  that  on  September  9. 
1994.  Frontier  Gas  Storage  Company 
(Frontier),  c/o  Reid  &  Priest.  Market 
Square.  701  Pennsylvania  Ave..  N.W.. 
WashiDgton.  D.C  20004.  in  compliance 
with  the  provisions  of  the  Commission's 
February  13.  1985.  Order  in  Docket  No. 
CP82^87-000  et  al..  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  a  daily  quantity  of 
35.000  MMBtu  of  Frontier's  gas  storage 
inventory  on  an  "as  metered"  basis  to 
Western  Gas  Resources.  Inc.  (Western 
Gas). 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13.  1985.  Order.  Frontier  is 
"authorized  to  commence  the  sale  of  its 
inventory,  fourteen  days  after  filing  the 
executed  agr>?ement  with  the 
Commission,  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  directing  that  the  sale 
no!  take  place  and  setting  it  for  hearing 
or  permitting  the  sale  to  go  forward  and 
establishing  other  procedures  for 
resolving  the  matter. 

Any  person  desiring  to  be  heard  or  to 
make  a  pa>test  with  reference  to  said 
tariff  sheet  fihng  should,  within  ten 
days  of  the  publication  of  such  notice  in 
the  Federal  Register,  file  with  the 
Federal  Energy  Regulatory  Commission 
(825  North  Capitol  Street.  NE.. 
Washington.  DC.  20426)  a  motion  to 
intervene  or  protest  in  aocordanoe  with 
the  requirements  of  the  Commission's 
Rule.s  of  Practice  and  Procedures,  18 
CJ-R  385  214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  nttt  serve  to  make 
protestants  partip.s  to  the  proceeding. 
Cxjpies  of  this  filing  are  on  file  vk'lth  the 
Commission  and  are  available  for  public 
inspection 
Lo»  O  C.*slif4l. 
Secretory 

IFR  DiK  94-23188  FUwl  9-19-94;  8:45  amj 
ULUNG  CODE  •717'*t-M 


[Docket  No  "n«95-1 -47-OOOJ 

MIGC,  Inc.;  Proposed  Changes  in 
FERC  Gas  Tariff 

5>fpU!nii»er  14.  !<*^ 

Take  notice  that  on  September  12. 
1994.  MIGC  Inc.  (MiGC)  tendered  for 
filing  as  part  of  its  HiRC  Gas  Tariff.  First 
Revised  Volume  No.  1.  Third  Revised 


Sheet  No.  4,  proposed  to  become 
effective  October  1,  1994. 

Mice  states  that  the  instant  filing  is 
being  submitted  to  reflect  Annual 
Charge  Adjustment  unit  charges 
applicable  to  transportation  services 
during  the  fiscal  year  commencing 
October  1.  1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Wa.shington. 
DC  20426.  in  accordance  with  Rules  214 
and  211  o^the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  Such  petitions  or 
protests  should  be  filed  on  or  before 
September  21, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«x)me  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-23189  Filed  9-19-94;  8.45  am] 

BILLMO  COOC  •717-41-M 


[Docket  No.  CP94-768-OO0J 

Northern  Natural  Gas  Co.;  Ftequest 
Under  Blanket  Authorization 

S«!ptrmber  14,  1994. 

Take  notice  that  on  September  9. 
1994.  Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Strwet. 
Omaha.  Nebraska  68124-1000.  filed  in 
Docket  No.  CP94-768-000  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.212)  for  authorization  to  construct 
and  operate  a  new  delivery  point  to 
accommodate  increased  natural  gas 
delix'eries  to  an  existing  customer  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-40 1-000  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  proposes  to  install  a  Town 
Border  Station  for  Bridgeport, 
Wisconsin,  in  Crawford  County  to 
provide  natural  gas  deliveries  to 
Wisconsin  Natural  Gas  Company 
(WNG).  a  iota!  distribution  company. 
Northern  states  that  the  end-users 
would  be  new  commercial  and 
residential  customers.  Northern 
estimates  that  the  peak  day  and  annual 
quantities  would  fc>e  360  and  41.(X)0 


MMBtu.  respectively  Northern  advises 
that  WNG  would  make  a  contribution  in 
aid  of  construction  for  the  total  cost  of 
installing  the  facilities,  estimated  to  be 
$54,000. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFT? 
385.214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  aaivity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  ailoM-ed  for  Gling  a  protest  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  rf^quest 
shall  be  treated  as  an  application  lor 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Lois  D.  CasfaeU. 
Secretary. 
IFR  Doc  94-23190  Filed  9-19-94  8:45  am) 

BttJJNO  COOC  6717-01-M 


Pocket  No.  RP94-341-001] 

Texas  Gas  Transmission  Com .: 
Proposed  Charvges  m  FERC  Gas  Tarifl 

September  14. 1994. 

Take  notice  that  on  September  12. 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  Rret 
Revised  Volume  No.  1.  the  following 
revised  tariff  sheet  to  its  reRC  Gas 
Tariff,  with  a  proposed  effectii-e  date  of 
August  1.  1994: 

Substitute  Firtt  Revised  Sheet  Na  223 

Texas  Gas  states  that  the  revised  tariff 
sheet  is  being  filed  to  comply  with  the 
Commission  Order  dated  August  26. 
1994.  in  Docket  No.  RP94-341-00G, 
which  requires  Texas  Gas  to  revise  its 
tariff  language  which  limits  waiver  of 
the  nine-month  limitation  to  only  those 
costs  discussed  in  the  Order  and 
incorporate  the  necessary  reporting 
requirements. 

"Texas  Gas  notes  that  copies  of  the 
filing  are  being  mailed  to  Texas  Gas' 
affected  customers  and  interested  state 
commissions  and  are  being  served  on  all 
parties  in  Docket  No.  RP94-125  (Texas 
Gas'  initial  filing  to  recover  Account  No. 
191  costs)  and  Docket  No.  RP94-341- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 


aninn 
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Washington.  D.C.  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  Rled  on  or  before  September 
21.  1994.  Protests  will  be  considered  by 
the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cuhell, 
Secretary. 
|FR  Doc.  94-231  Filed  9-19-94;  8:45  am) 

WLLINQ  COOe  S717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6063-1] 

Announcement  of  a  Request  for  Pre- 
Proposals  From  Minority  Academic 
Institutions  To  Conduct  Hazardous 
Substance  Research,  Technology 
Transfer  and  Training  m  Coopefation 
With  EPA  s  Hazardous  Substance 
Research  Centers 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Publication  of  a  reauest  for  pre- 

proposals  and  correction  of  deadline  for 

receipt  of  pre-proposals. 

summary:  On  August  31,  1994  (59  PR 
44985).  EPA  published  a  notice,  signed 
by  the  acting  Assistant  Administrator 
for  Research  and  Development, 
announcing  the  availability  of  a 
document  requesting  pre-proposals  from 
Minority  Academic  Institutions  (MAIs) 
for  participation  in  the  Hazardous 
Sul^tance  Research  Centers  (HSRCs) 
Program.  EPA  has  corrected  the 
deadline  for  submissions  of  pre- 
proposals  from  October  15  to  October 
21.  For  the  convenience  of  the  public. 
EPA  is  publishing  the  full  text  of  the 
document  in  this  notice.  EPA  will  also 
continue  to  make  the  document 
available  sef>arately 

The  purpose  of  tne  request  for  pre- 
proposal  is  to  set  forth  the  eligibility 
and  submission  requirements, 
evaluation  criteria  and  schedule  for 
estabhshing  hazardous  substance 
research,  technology  transfer  and 
training  activities  at  MAIs,  in 
cooperation  with  the  five  HSRC^.  as 
authorized  by  section  311(d)  of 
Su{)erfund.  and  as  amended  by  section 
209  of  the  Superfund  Amendments  and 
Reauthorization  Act  of  1988.  These 
activities  will  be  competitively 
awarded. 

The  U.  S.  Environmental  Protection 
Ag»>ncy  (EPA)  recognizes  that  minority 


academic  institutions  (MAIs)  are 
\inderrepresented  in  research  and  other 
activities  relating  to  hazardous 
substance  management.  To  improve  this 
situation.  EPA  is  making  funds  available 
to  enhance  the  ability  of  MAIs  to 
participate  in  research,  technology 
transfer,  training,  and  academic 
development  activities  in  collaboration 
with  EPA's  five  HSRCs.  The  program 
rationale  and  design,  areas  of  interest, 
eligibility  requirements,  and  other 
important  information  are  described  in 
the  document,  which  is  pubHshed  in 
full  under  SUPPLEMENTARY  INFpRMATJON. 

DATES:  All  pre-proposals  must  be 
received  by  October  21,  1994. 
ADDRESSES:  Send  pre-proposals  to  the 
appropriate  contact  points  listed  in 
Table  1  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dale  Manty.  Director,  Hazardous 
Substance  Research  Centers  Program, 
Office  of  Exploratory  Research  (8703). 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washington.  DC 
20460  (202-260-7454) 

SUPPLEMENTARY  INFORMATION: 

Program  Announcement  and 
Solicitation  for  Minority  Academic 
Institution  I  MAI)  Partu.ipation  in 
Hazardous  Substanc  e  Researt :h  Onters 
(HSR(  1  Pn)gram.  Pre-proposal  for  MAI 
Participation  in  the  HSRC  Program 

The  U.  S.  Environmental  Protection 
Agency  (EPA)  is  concerned  that 
minority  academic  institutions  (MAIs) 
are  underrepresented  in  research  and 
other  activities  relating  to  hazardous 
substance  management.  To  improve  this 
situation.  EPA  announces  the 
availability  of  funds  to  enhance  the 
ability  of  MAIs  to  participate  in 
research,  technology  transfer,  training, 
and  academic  development  activities  in 
collaboration  with  EPA's  five  University 
Hazardous  Substance  Research  Centers 
(HSRCs).  The  program  rationale  and 
design,  areas  of  interest,  eligibility 
requirements,  and  other  important 
information  are  described  below. 

The  process  begins  with  submission 
of  an  original  and  eight  copies  of  pre- 
proposals  from  MAIs  to  one  of  the  five 
EPA  HSRCs.  An  administrative  review 
will  be  made  by  the  Center  Director,  in 
consultation  with  the  EPA  National 
HSRC  Program  Director.  Eligible 
applications  will  then  be  reviewed  for 
relevance  and  quality  by  each  Center's 
Director,  Science  Advisory  Committee, 
and  Technology  Transfer  and  Training 
Advisory  Committees.  Successful 
applicants  will  be  invited  to  submit  full 
proposals. 


Hazardous  Substance  Problems 

One  of  the  important  environmental 
issues  facing  our  civilization  is  the 
management  of  hazardous  substances 
from  manufacture  to  treatment  and 
disposal.  Since  1980.  over  40.000 
hazardous  waste  sites  have  been 
discovered,  more  than  1,000,000 
underground  storage  tanks  are  estimated 
to  be  leaking,  and  more  than  250,000 
industrial  and  waste  storage  or 
treatment  faciUties  are  subject  to  permit 
requirements  of  the  Resource 
Conservation  and  Recovery  Act.  A 
National  Priorities  List  for  cleanup  of 
the  worst  of  these  sites  has  been 
established  by  EPA.  This  list,  plus 
similar  state  Hsts.  total  more  than  5,000 
sites.  Such  sites  are  causing 
contamination  of  air.  soil,  and  ground 
and  surface  water.  There  is  a  growing 
recognition  of  the  risks  such 
contamination  inflicts  upon  ecological 
communities.  Conventional  methods  of 
determining,  cleaning  up.  and  managing 
these  problems  are  proving  inadequate 
to  achieve  desired  levels  of  clean-up. 
The  HSRC  Program  is  fueled  by  a  strong 
desire  to  develop  better,  cheaper,  faster, 
and  safer  methods  to  assess  and  clean 
up  these  sites.  EPA  priorities  for 
addressing  these  problems  include 
development  of  new  methods  to  assess 
and  remediate  sites,  decrease  the 
production  and  use  of  hazardous 
substances,  and  train  a  new  generation 
of  hazardous  substance  managers. 

General  Description 

Under  Section  311(d)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  42 
U.S.C.  9660(d),  EPA  has  established  five 
Hazardous  Substance  Research  Centers. 
In  1994,  Congress  provided  EPA  with 
funds  to  encourage  MAIs  to  participate 
in  the  HSRCs'  research  and  training  and 
technology  transfer  activities.  These 
funds  will  be  provided  through  a 
Federal  Assistance  Agreement  with  each 
HSRC,  which  in  turn  will  establish  sub- 
contracts with  MAIs.  If  additional  hinds 
become  available,  additional  qualified 
applicants  may  be  funded.  The  MAI  is 
expected  to  contribute  a  20%  match  of 
non-federal  resources.  These  resources 
may  come  from  State,  local,  foundation, 
individual,  or  private  sector 
contributions  and  may  include  in-kind 
contributions.  No  Federal  funds 
provided  for  this  program  may  be  used 
to  purchase,  build,  or  renovate  any 
buildings  or  to  purchase  land.  Up  to 
15%  of  the  funds  will  be  available  to 
encourage  HSRC  researchers  to 
collaborate  in  joint  projects  with  MAI 
researchers. 


Hazardous  Substance  Research  Center 
Program 

EPA  has  competitively  established 
five  Hazardous  Substance  Research 
Centers  to  provide: 

•  Short-  and  long-term  research  on 
the  manufacture,  disposal,  clean-up, 
and  management  of  hazardous 
substances; 

•  Dissemination  of  research 
information  and  findings;  and 

•  Training,  technology  transfer,  and 
technical  outreach  and  support  to 
benefit  organizations,  communities,  and 
individuals  involved  with  hazardous 
substances. 

Research  supported  by  the  HSRCs 
covers  all  relevant  scientific  and 
technological  subjects  except  human 
health  effects  research  (toxicology,  dose- 
response  epidemiology,  etc.).  Each 
HSRC  is  headed  by  a  Center  Director 
who  is  responsible  for  managing  each 
Center.  The  Director  is  the  intellectual 
leader  and  guide  for  the  Center.  A 
Technology  Transfer  and  Training 
Director  oversees  training  and 
commercial  application  of  Center 
projects.  Each  of  the  five  HSRCs  ser\'es 
the  States  within  two  adjoining  pairs  of 


Federal  Regions.  All  five  collaborate  to 
form  a  National  Hazardous  Substance 
Research  Centers  Program.  Each  center 
has  its  own  Science  Advisory 
Committee  and  Technology  Transfer 
and  Training  Advisory  Committee 
which  regularly  review  the  progress  of 
ongoing  work  and  recommend  funding 
of  new  proposals. 

Availability  of  Funds 

$3.5  million  will  be  available  for 
award  under  the  terms  described  below. 

Submission  and  Eligibility 
Requirements 

U.S.  MAIs  in  good  standing  with  the 
Federal  government  may  submit  pre- 
proposals.  Applications  must  include  a 
written  certification  that  the  applicant  is 
a  minority  academic  institution.  The 
applicant's  eligibility  as  an  MAI  will  be 
confirmed  on  the  basis  of  enrollment 
data  in  the  Integrated  Postsecondary 
Education  Data  System  (IPEDS)  Fall 
Enrollment  Survey,  provided  by 
postsecondary  institutions,  through  the 
National  Center  for  Education  Statistics, 
to  the  Office  for  Civil  Rights.  U.S. 
Department  of  Education.  The  terms 
"accredited."  "minority,"  and  "minority 

Table  1  .—HSRC  Points  of  Contact 


institution"  are  set  forth  in  34  CFR 
637.4(b). 

To  be  considered  for  an  award,  an 
original  pre-proposal  and  eight  copies 
must  be  submitted  to  the  most 
appropriate  HSRC.  as  provided  in  the 
table.  The  pre-proposals  are  due  at  these 
contact  points  no  later  than  4:00  p.m. 
local  time  on  Friday.  October  21, 1994. 
Applicants  are  encouraged  to  submit 
their  pre-proposal  as  soon  as  possible  to 
provide  for  maximum  opportunities  to 
coordinate  with  appropriate  HSRC  staff 
and  researchers.  Receipt  of  pre- 
proposals  will  be  acknowledged  for 
those  applicants  providing  a  mailing 
address  label.  Each  pre-proposal  must 
include  the  information  requested  in  the 
sample  format  at  the  end  of  this 
announcement.  The  proposed  activity 
shall  be  described  in  up  to  two  pages 
addressing  the  evaluation  criteria.  A 
summary  budget  for  up  to  an  18  month 
period  shall  be  included.  HSRC  research 
projects  range  from  approximately 
525. 000-575. 000  per  year.  Each  Center, 
upon  reviewing  the  pre-proposals,  shall 
invite  submission  of  full  proposals.  All 
applicants  will  be  notified  of  the  review 
results. 


Center 


Address 


Director/MAI  Coordinator 


Northeast 


Great  Lakes/WKJ- At- 
lantic. 

Great  Plains/Rocky 
Mountains. 

South  and  South- 
west. 

Western  Region  


Send  an  Original  and  Eight  Copies  of  ttie  Pre-Proposal  to  Any  of  the  Following  Centers: 


Phone 


New  Jersey  Institute  of  Technology,  323  Martin  Luther 

King  Jr.  Blvd..  Newark.  NJ  07102. 
Dept.  of  Civil  and  Environmental  Engineering.  2340  C  G 

Brown  Building,  University  of  Michigan.  Ann  Artx)r   Ml 

48109-2125. 
Kansas    State    University.    Ward    Hall,    Manhattan     KS 

66506-2502. 
3418   CEBA    BIdg..    Louisiana   State   University.    Baton 

Rouge.  LA  70803-5083. 
Department    of    Civil    Engineering,    Stanford    University 

Stanford,  CA  94305-4020. 


Dick  Magee,  Director.  Mary  Jane 
Pohero,  Coordinator. 

Walt  Weber.  Director.  Pat  Miller.  Coor- 
dinator. 

Larry   Erickson,   Director.   Stan  Grant 

Coordinator. 
Louis    Thibodeaux.     Director.     David 

Constant,  Coordinator. 
Perry  McCarty.  Director,  Jim  Leckie. 

Coordinator. 


(201)  596-5883 
(517)353-9718 

(913)  532-4313 
(504)  388-6770 
(415)723-8574 


Program  Orientation  and  Training  Pre-Proposal  Evaluation 


All  MAI  program^aarticipants  and 
administrative  officials  will  meet 
initially  with  the  EPA  National  Program 
Director.  Center  Directors,  and  other 
Center  and  EPA  personnel  to  initiate  the 
program.  Requirements  for  record 
keeping,  laboratory  and  site  safety, 
quality  assurance,  etc..  will  be  presented 
to  program  participants.  All  MAI 
research  and  faculty  participants  will 
meet  with  Center  Directors  and  other 
appropriate  personnel  in  the  latter  part 
of  their  first  year  to  review  the  progress 
of  the  program.  Requests  for  funds  to 
support  participation  in  these  meetings 
shall  be  included  in  each  minority 
participation  project. 


The  first  step  in  the  review  and 
selection  process  is  an  administrative 
review  to  determine  eligibility  and 
appropriateness.  For  each  Center,  the 
following  evaluation  criteria  will  be 
used  to  evaluate  pre-proposals: 

•  Short-  and  long-term  benefits  to  the 
Minority  Academic  Institution; 

•  Benefits  to  principal  investigator 
professional  development; 

•  Benefits  to  student  academic 
development; 

•  Level  of  participation  by  minority 
individuals; 

•  Compatibility  with  HSRC  interests; 

•  Leverage  of  resources; 

•  Quality  of  work  proposed;  and 


.  •  Potential  impact  of  proposed 
activity. 

Areas  of  Interest 

Pre-proposals  are  encouraged  in  one 
or  more  of  the  following  areas  but  will 
be  considered  in  other  areas  as  well.  It 
is  recognized  that  some  pre-proposals 
will  incorporate  elements  from  several 
areas  of  interest,  such  as  a  cooperative 
research  program  that  includes  faculty 
and/or  student  enhancement.  These  pre- 
proposals  are  also  encouraged  and  will 
be  evaluated  on  the  strength  of  the 
consolidated  pre-proposal. 

Cooperative  Research  Programs 

It  is  expected  that  most  of  the  funds 
distributed  under  this  solicitation  will 
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support  cooperative  reseanii  projects 
which  pair  MAI  investij^ators  with 
HSRC  invest  if^ators.  The  goals  of  a 
cooperative  research  project  are  to 
enhance  the  research  capabilities  of  the 
minority  institution,  promote  significant 
interaction  among  the  Center  and  M.\Is, 
and  lead  to  a  continuing  collaboration 
among  the  investigators.  Given  the  time 
constraints  of  the  program,  preference 
will  be  given  to  projects  that  build  on 
existing  Center  projects.  New  projects 
developed  in  collaboration  with  Center 
investigators,  however,  can  be  proposed. 
A  potential  investigator  is  strongly 
encouraged  to  review  the  current 
projects  and  activities  of  the  Centers  and 
contact  Center  personnel  prior  to 
submission  of  a  pre-proposal.  Examples 
of  project  collaboration  include  periodic 
exchanges  of  researcher!  n-residenc»  at 
an  MAI  or  HSRC  facility,  co- 
investigation  of  a  research  topic,  and 
joint  supervision  of  research  students. 
The  specific  nature  of  the  collaboration 
will  be  defined  by  the  investigators. 
Neces^ry  travel  funds  to  provide  for 
this  collaboration  shall  be  built  into  the 
project  pre-proposal.  Pre-proposals  are 
encouraged  in  the  following  broad 
HSRC  research  themes: 

•  Thermal  treatment/incineration; 

•  Bioremediation; 

•  Contaminated  sediment  and  dredge 
material; 

•  Mine  wastes  and  contaminated 
soils;  and 

•  Remediation  of  contaminated 
groundwater. 

It  is  suggested  that  interested 
proponents  review  the  Abstracts  of 
HSRC  Research  Activities  (following) 
and  contact  the  most  appropriate  HSRC 
from  Table  1  for  further  information 
about  specific  personnel  and  research 
opportunities. 

Faculty  Enhancement 

The  goal  of  the  faculty  enhancement 
component  is  to  provide  hazardous 
substance  research  opportunities  to 
promote  professional  growth  of  MAI 
faculty  A  companion  goal  is  to 
strengthen  the  hazardous  substan(» 
research  programs  at  their  home 
institutions.  Specifically,  the  program  is 
intended  to: 

•  Enhance  researtJi  expertise  and 
abilities; 

•  Expand  the  knowledge-base  in 
hazardous  substance  management 
researt;h; 

•  Provide  hands-on  experience  with 
modern  equipment  and 
instrumentation;  and 

•  Help  faculty  develop  linkages  for 
future  collaborative  research. 

Activities  to  be  supported  include: 


•  Academic-year  sabbaticals  (1-2 

semesters); 

•  Summer  research  visits  (minimum 
of  10  weeks);  and 

•  Short-term  faculty  interactions  (1-2 
weeks). 

Faculty  must  be  tenured  or  in  a 
tenure-track  position  at  an  MAI  to 
maximize  potential  benefits  to  the  home 
institution.  For  in.stitutions  without 
formal  tenure  systems,  faculty  holding  a 
long-term  or  pemicuient  position  shall 
be  eligible. 

Student  Enhancement 

MAIs  are  encouraged  to  develop  pre- 
proposals  which  will  provide  internship 
programs  for  undergraduate  and 
graduate  students.  The  goal  of  the 
student  enhancement  component  is  to 
motivate  students  toward  advanced 
study  and  careers  in  hazardous 
substance  management  by  providing 
research  and  training  opportunities  at 
HSRC  universities.  Proposed  projec.ts 
should  provide  undergraduates  with  an 
experience  that  fosters  interest  in 
pursuing  graduate  education  and 
researf:h.  Projects  for  graduate  students 
should  promote  a  greater  understanding 
of  the  role  of  science  and  engineering  in 
providing  solutions  to  hazardous 
substance  related  problems.  The 
following  selection  criteria  apply: 

•  Undergraduate  students  .should 
have  completed  one  or  more  years  of  an 
academic  program  in  a  discipline  with 
an  environmental  focus.  Graduate 
students  should  be  pursuing  a  Masters 
or  Ph.D.  in  an  environmental  discipline. 

•  Pre-proposals  should  demonstrate  a 
plan  for  guiding  students  to  the  timely 
completion  of  research  projects. 

•  MAIs  should  descrine  a  student 
selection  process  that  examines  student 
academic  records  and  recommendations 
and  also  includes  the  potential  student 
impact  of  selection  into  the  program 
(e.g.,  high  potential  "underachievers", 
etc.). 

The  Center  Director  will  assist  in 
placing  .students  into  appropriate 
projects.  Selections  will  be  based  on  the 
strengths  of  the  proposed  program  and 
its  ability  to  impact  f>artici pants  rather 
than  the  merits  of  individual  students. 

Technology  Transfer  and  Training 

There  are  a  number  of  opportimities 
for  MAIs  to  participate  in  the 
technology  transfer  and  training 
activities  of  the  HSRCs.  These 
opportunities  may  take  a  variety  of 
forms,  for  example:  cooperative 
ventures  with  existing  HSRC  programs; 
development  of  new  programs  to  assist 
in  the  development  and 
commen:ialization  of  researcii 
technologies  to  better  manage  hazardous 


substances;  and  training  or  education  to 
communities,  governmental  decision 
makers,  industry,  facuhy.  and  students. 

Pre-proposals  are  solicited  in  the 
following  areas: 

•  Training  to  provide  working 
knowledge  of  new  technologies; 

•  Train-the-trainer  courses  lor 
managing  hazardous  substaniM 
problems  in  minority  and  other 
communities; 

•  Training  and  assistance  to  MAIs  to 
provide  technical  outreach  and 
education  to  communities  affe<;ted  by 
hazardous  substances;  and  unique 
environmental  circumstances  including 
environmental  justice,  risk  assessment 
and  communication,  hazardous 
substance  information,  and  education; 

•  Practitioner-in-Residence  Program, 
bringing  a  technical  expert  to  assist 
faculty  and  students  at  MAIs  to  identify 
opportunities  and  develop  programs, 
etc. 

All  technology  transfer  and  training  pre- 
proposals  shall  define  target  audience, 
beneficiaries,  and  the  nature  of  the 
training  activities. 

Abstracts  of  HSRC  Research 

Northeast  Hazardous  Substance 
Research  Center  (NHSRC) 

The  NHSRC  serves  EPA  Regions  1  and 
2.  New  Jersey  Institute  of  Technology 
(NJIT)  is  the  lead  institution  in  a  seven 
member  consortium  formed  to  establish 
the  Center.  Members  include 
Massachusetts  Institute  of  Technology, 
Prim^ton  University,  Rutgers 
University,  Stevens  Institute  of 
Technology,  Tufls  University  and  the 
University  of  Medicine  and  Dentistry  of 
New  Jersey. 

The  Center's  resoartJi  programs  focus 
on  development  and  demonstration  of 
treatment  and  remediation  technologies 
in  three  broad  areas:  incineration/ 
thermal  methods;  in-situ  methods;  and 
biological/chemical/physical  methods. 
The  Center  also  conducts  a  companion 
te<jhnology  transfer  and  training 
program.  Active  research  areas  include: 

•  Incineration/Thermal  Treatment. 
— Combustion  modeling 

— Chlorocarbon  destruction  kineiics 
— Catalytic  oxidation 
— Flue  gas  scrubbing 
— ^Two-stage  combustion 
— Microwave  treatment  and  low-energy 
plasma 

•  Characterization  and  Monitoring. 

— Fiber  optic  sensors 

— Continuous  emissions  monitoring 

(GEM)  of  stack  gases 
— GG-IC/MS  for  field  applications 
— CEM  for  Volatile  Organic  Compounds 

(VCXIs)  in  groundwater 
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— Micro-sensors  for  metals 
— Laser-based  monitors 

•  In-situ  Remediation. 

—Anaerobic/aerobic  bioremediation 
— Electro-osmosis  processes 
—Pneumatically  enhanced  soil  vapor 

extraction 
—Soil  flushing  and  in-situ  vitrification 

•  Ex-situ  Treatment  Processes. 
— Separation  processes 

— Hollow  fiber  liquid  membranes 
— Biotreatment  and  reactor  design 
—Solidification/stabilization 
— Biofilters 

•  Technology  Transfer  and  Training. 

—Environmental  risk  communication 

— Pollution  prevention 

— Environmental  justice 

— Public  education  concerning  risks 

—Technology  demonstrations 

Great  Lakes/Mid-Atlantic  Center 
(GLMAC) 

The  Great  Lakes  and  Mid-Atlantic 
Center  for  Hazardous  Substance 
Research  has  responsibility  for 
coordinating  the  hazardous  substance 
research  and  technology  transfer 
activities  within  EPA  Regions  3  and  5. 
The  University  of  Michigan  is  the  lead 
institution  of  the  Center.  Michigan  State 
University  and  Howard  University  are 
the  other  consortium  members.  Center 
research  focuses  on  problems  associated 
with  environmental  contamination  by 
organic  chemicals.  It  addresses  such 
problems  by  attempting  to  define  and 
refine  remediation  technologies  that  are 
effective,  environmentally  compatible 
and  cost-effective.  Current  projects 
address  in-situ  remediation  schemes 
which  integrate  biological  processes 
with  chemical  and  physicochemical 
technologies  in  the  following  focus 
areas: 

•  Bioremediation  of  PCS 
contaminated  soils. 

— Development  of  genetically 

engineered  organisms 
—Design  of  engineered  systems  for  field 

applications 

•  Bioremediation  of  carbon 
tetrachloride  contaminated  groundwater 
and  soil. 

—Introduction  of  and  maintenance  of  a 
population  of  carbon  tetrachloride 
degrading  organisms  in  the  field 

•  Bioventing  for  remediation  of 
vadoze  zone  soils. 

— Delineation  of  imderlying 

fundamental  processes 
— Identification  of  rate  controlling 

mechanisms 

•  Introduction  of  surfactants  for 
groundwater  remediation. 
—Principles  controlling  the  dissolution 

and  mobilization  of  non-aqueous 
phase  liquids 


•  Site  characterization  and  sample 
analysis. 

— Improved  methods  for  sample 

collection  and  analysis 
—Improved  methods  of  field 

characterization 

In  addition  to  research,  the  Center  has 
a  training  and  technology  transfer 
program  that  is  designed  to  complement 
Center  research.  Activities  include 
publication  of  synergos,  a  periodical 
research  report:  production  of 
educational  videotapes;  organization  of 
conferences  and  seminars;  and 
providing  assistance  to  communities 
affected  by  hazardous  waste  sites. 

South/Southwest  Hazardous  Substance 
Research  Center 

The  South  and  Southwest  Hazardous 
Substance  Research  Center  is  a 
consortium  led  by  Louisiana  State 
University  and  includes  Georgia 
Institute  of  Technology  and  Rice 
University.  The  overall  research  mission 
of  the  Center  is  to  provide  short  and 
long-term  investigations  into  the 
management  of  hazardous  substance 
problems  associated  with  the  Center's 
focus  area-contaminated  sediments  and 
dredged  materials-as  well  as  problems 
unique  to  EPA  Regions  4  and  6.  The 
Center  is  also  responsible  for  training 
and  technology  transfer  activities 
including:  community  outreach 
programs;  one-day  regulatory  update 
conferences;  a  quarterly  newsletter  and 
technical  briefs;  an  annual  symposium 
and  report;  and  demonstration  and 
transfer  of  technologies  developed  from 
Center  activities. 

Most  of  the  Center  research  activities 
are  focused  on  problems  with 
contaminated  sediment  (CS)  and 
dredged  material  (DM).  The  CS  and  DM 
of  concern  contain  organics,  metals  and 
conventional  pollutants  as 
environmental  contaminants  both  in  the 
water  column  and  on  the  bottom  of 
rivers,  bayous,  lakes,  harbors,  estuaries, 
freshwater  wetlands  and  adjoining 
regions  of  the  continental  shelf.  Projects 
in  the  CS/DM  focus  examine  source 
characterization,  contaminant  transport 
and  transformation  processes,  ecological 
effects  and  human  exposure  to 
chemicals  in  contaminated  sediments 
and  dredged  materials.  Specific  research 
projects  are  currently  supported  in  the 
areas  of: 

•  Mobility  of  radium  sediments; 

•  Contaminant  migration  from 
sediment  disposal  facilities; 

•  Contaminant  exchange  between 
sediments  and  the  overlying  water  via 
biological  and  physicochemical 
processes; 

•  Biotransformation  of  contaminated 
sediments; 


•  Plant  enz>Tne  mediated  remediation 
of  TNT  contaminated  soils; 

•  In-situ  monitoring  of  volatile 
hydrocarbons;  and 

•  Dynamics  of  pollutant-sediment 
reactions. 

Greaf  Plains/Rocky  Mountain  Center 

Kansas  State  University  leads  the 
twelve  institution  consortium 
representing  EPA  Regions  7  and  8. 
Participating  universities  are  Montana 
State  University,  South  Dakota  State 
University,  Utah  State  University, 
Haskell  Indian  Nations  University, 
Lincoln  University  and  the  Universities 
of  Iowa,  Missouri,  Montana,  Nebraska. 
Utah  and  Wyoming.  The  Center  was 
established  in  1989  to  conduct  research 
in  identification,  treatment  and 
reduction  of  hazardous  substances 
resulting  from  agriculture.  forestr>-. 
mineral  and  mining  processing  and 
other  concerns  of  regional  interest. 

The  two  regions  have  diverse  interests 
resulting  from  the  grouping  of  mineral- 
rich  states  with  those  whose  principal 
industries  are  agricultural,  both  crop 
land  and  animal  husbandry-.  The  ; 

Center's  mission  is  focused  on  ! 

contaminated  soils  and  mining  wastes. 

The  diversity  of  interests  and  the  large 
geographic  area  are  further  reflected  in 
the  Center's  training  and  technology 
program.  Much  of  the  Center's  efforts 
support  activities  which  reach  large 
audiences  with  minimum  resources. 
The  Center  provides  a  repository  for 
printed,  visual,  audial  and  photographic 
materials  related  to  hazardous  substance 
research.  The  quarterly  newsletter, 
HazTech  Transfer,  is  disseminated 
nationally  to  more  than  5000  addresses. 
The  Community  Technical  Outreach 
program  serves  clients  across  the  region 
pair  where  hazardous  substances  have 
become  a  special  concern.  A  special 
program  to  provide  public 
environmental  information  and 
education  related  hazardous  substances 
is  also  underway.  The  Center  is 
developing  a  special  environmental 
seminar  program  to  serve  the 
consortium  campuses  and  the  general 
public  in  the  ten  states  of  EPA  Regions 
7  and  8.  Current  projects  include: 

•  Soil  and  water  contamination  by 
heavy  metals  associated  with  mining 
wastes  and  other  industrial  activities; 

•  Soil  and  groundwater 
contamination  by  organic  chemicals 
from  various  industrial  sources: 

•  Improved  technologies  and 
methods  for  characterization  and 
analysis  of  contaminated  soil; 

•  Innovative  treatment  technologies 
for  remediation  of  contaminated  soil 
and  groundwater;  and 
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•  Waste  minimization  and  pollution 
prevHntion  methods  and  technologies. 

Western  Region  Center 

The  Western  Region  Hazardous 
Substance  Research  Center  is  a 
cooperative  activity  between  Stanford 
University  and  Oregon  State  University 
to  address  critical  hazardous  substance 
problems  in  EPA  Regions  9  and  10.  The 
objective  of  the  Center  is  to  promote — 
through  fundamental  and  applied 
research — the  development  of 
aitomalive  and  advanced  physical, 
chemical  and  biological  processes  for 
treatment  of  hazardous  substances  in 
the  surfa'  f  and  subsurface 
environmt'Fits.  Groundwater  cleanup 
and  site  remediation,  with  a  strong 
emphasis  on  biological  approaches, 
represent  the  major  focus  of  Center 
activities. 

The  Center's  personnel  collectively 
represent  an  integrated  research  team 
representing  four  different  schools 
(engineering,  earth  sciences,  medicine 
and  veterinary  medicine)  and  various 
disciplines  (microbiology,  chemistry, 
hydrogeology.  hydrology,  chemical 
engineering,  civil  engineering  and 
medicine). 

The  technology  transfer  program  is 
focused  upon  field  remediation  of 
innovative  te<:hnology.  Training  in  field 
sampling  and  instrumentation  are 
available.  A  program  of  providing 
le<:hnical  assistance  to  communities 
affected  by  hazardous  waste  sites  is 
being  conducted.  Topics  of  interest 
include: 

•  Bioremediation. 

— Co-metabolism  of  chlorinated 

aliphatic  compounds 
— Anaerobic  degradation  of  aromatic 

compounuit 
— Aercibii,  degradation  of  anaerobic 

metabolic  products 

•  Fate  and  Transport. 
— Sorption 

— Physical  movement 
— Volatilization 
—Abiotic  transformation 

•  Treatment  Tet.hnologies. 
— In-situ  bioremediation 

— In-situ  recirculation 
— Air  sparging 

•  Site  Characierization  and  Transport 
Modeling. 

— Ceolugii:al  sampling 
— Hydrogeology 
— Gt;oslatistics 

•  Heavy  Metal  Remediation. 
— Lead 

— Chromium 

— In-situ  lemJjing 


HSRC  Minority  Academic  Institution 
Program  Pre-Proposai  Submission  Format 

Applicant  Information 


Name  of  Institution 


Department 


Name  and  Telephone  of  Contract  Person  on 
Matters  Involving  This  Submission 

HSRC  to  Which  Submitting 

Date 

Address  (city,  county  state  ft  zip  code) 

Address  (if  different  than  aboviO 

HSRC  Ck)llaborator(s) 

Areas  of  Proposed  Participation  (Please 
Indicate  All  That  Apply) 

Cooperative  Research  Progro/n 

•  Thermal/incineration  research 

•  Bioremediation 

•  Contaminated  sediment,  soils  or 
groundwater 

•  Other  (specify) 


Student  Enhancennenl 

•~  Undergraduate  Internship 

•  Graduate/Doctoral  Internship 

•  Other  (specify) 


Facuhy  Enhancement 

•  Academic-year  Sabbatical 

•  Summer  research  visit 

•  Short-term  faculty  interations 

•  Other  (specify) 


Technology  Transfer  and  Training 

•  New  technology  training 

•  Minority  populations  education 
pru|ect(s)  expansion/training 

•  Train-the-trainers:  hazardous  substance 
management 

•  Practitioner- in-Residence  Program 

•  Other  (s[)e(if>) 

Project  Title 

Amount  Requested 

S 

Additional  Information 

In  urdw  to  S'  t.onsidfnH]  for  the  HSRC 
Minority  Acadt^ma  Institution  Program, 
applicants  must  submit  the  following 
d(x:umeiilati<jn: 

1.  Proof  of  Minority  A(  ademic  Institution 
status  on  the  basis  of  enrollment  data  in  the 
Integrated  Pfistser.ondary  Education  Data 
S>slem  (IPEDS)  Fall  Enrollment  Sur\cy. 
pr»)vid('«l  by  postset.oiidary  institutions, 
through  the  National  Onter  for  Education 
Statl^tiLS.  to  Ihf  Office  fi)r  Civil  Rights,  U.S. 
D('pHrtin>mt  of  Lducatiun  as  set  forth  in  34 
CF  R  §637  4(h)  (7-1-^3  E<1  ). 

2.  A  maximum  two-page  description  of 
Proposed  Activity  incorporating  the 
following  criteria: 

•  Short-  and  long-term  twnefits  to  minority 
academic  institution 


•  Benefits  to  Principal  Investigator's 
professional  development 

•  Compatibility  with  HSRC  interests 

•  leverage  of  resources 

•  Quality  and  potential  impact  of  proposed 
activity 

3.  A  statement  from  an  Authorized 
Representative  of  the  minority  institution 
stating  that,  to  the  best  of  their  knowledge 
and  belief,  all  data  in  the  submission  are  tnie 
and  correct,  the  dotument(s)  have  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply  with 
necessary  assurances  if  the  pre-proposal 
results  in  an  award.  The  name,  title  and 
phone  number  for  this  Representative  should 
be  providetl. 
Dr.  Dale  Manty, 

Director,  Hazardous  Substance  Research 
Centers  Program. 
|FR  Doc.  94-23148  Filed  9-19-94;  8:45  am| 
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New  Mexico:  Adequacy  Determination 
of  State  Tnboi  Municipal  Solid  Waste 
Permit  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

detennination  on  application  of  New 

Mexico  for  full  program  adequacy 

determination,  public  hearing  and 

public  comment  period. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  wfiich  may 
receive  hazardous  household  waste  or 
small  quantity  generator  waste  will 
comply  vvith  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "permit  "  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  pro<  edures  by  which  EPA 
will  approve,  or  partially  approve, 
State/Trihal  landfill  permit  prt>grams. 
The  Agency  intends  to  approve 
adequate  State/Tribal  M.SWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition,  States/Tribes 
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may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribe  permit  programs  provide  for 
interaction  between  the  State/Tribe  and 
the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  State/Tribes 
with  approved  permit  programs  can  use 
the  site-specific  flexibility  provided  by 
part  258  to  the  extent  the  State/Tribal 
permit  program  allows  such  flexibility. 
EPA  notes  that  regardless  of  the 
approval  status  of  a  State/Tribe  and  the 
permit  status  of  any  facility,  the  Federal 
landfill  criteria  will  apply  to  all 
permitted  and  unpermitted  MSWLF 
facilities. 

On  July  20,  1994,  New  Mexico 
applied  for  a  detennination  of  adequacy 
under  section  4005  of  RCRA.  EPA  has 
reviewed  New  Mexico's  MSWLF 
application  and  has  made  a  tentative 
determination  that  all  portions  of  New 
Mexico's  MSWLF  permit  program  are 
adequate  to  assure  compliance  with  the 
revised  MSWLF  Criteria.  New  Mexico's 
application  for  program  adequacy 
determination  is  available  for  public 
review  and  comment. 

Although  RCRA  does  not  require  EPA 
to  hold  a  public  hearing  on  a 
determination  to  approve  any  State/ 
Tribe's  MSWLF  program,  the  Region  has 
scheduled  a  public  hearing  on  this 
determination  and  will  hold  the  hearing 
if  a  sufficient  number  of  people  express 
interest  in  participating  in  the  hearing 
by  writing  the  Region  or  calling  the 
contact  given  below  within  30  days  of 
the  date  of  publication  of  this  notice.  If 
a  public  hearing  is  held,  it  will  take 
place  on  the  date  given  below  in  the 
"DATES"  section.  The  Region  will 
notif)-  all  persons  who  submit 
comments  on  this  notice  if  it  decides  to 
hold  the  hearing.  In  addition,  anyone 
who  wishes  to  learn  whether  the 
hearing  will  be  held  may  call  the  person 
listed  in  the  "CONTACTS"  section 
below. 

DATES:  All  comments  on  New  Mexico's 
application  for  a  determination  of 
adequacy  must  be  received  by  the  close 
of  business  on  October  20.  1994.  If  a 
public  hearing  is  held,  it  will  be 
scheduled  for  November  4.  1994  in 
Santa  Fe,  New  Mexico.  State  of  New 
Mexico  officials  will  participate  in  the 
hearing,  if  held  by  EPA. 
ADDRESSES:  Copies  of  New  Mexico's 
application  for  adequacy  determination 
are  available  during  normal  business 
hours  for  inspection  and  copying  at  the 
following  addresses:  New  Mexico 
Environment  Department.  1190  St. 
Francis  Drive,  Santa  Fe.  New  Mexico. 


Mr.  Gerald  Silva,  505-827-2775; 
USEPA  Region  6  Library.  1445  Ross 
Avenue,  Dallas,  Texas,  Becky  Weber, 
214-665-€760.  Written  comments 
should  be  sent  to  USEPA  Region  6. 
Becky  Weber  (6H-HW),  1445  Ross 
Avenue.  Dallas,  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Weber,  USEPA  Region  6,  1445 
Ross  Avenue.  Dallas,  Texas  75202-2733 
214-665-6760. 
SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9, 1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
part  258.  Subtitle  D  also  requires  in 
section  4005  that  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  ensure  that 
facilities  comply  with  the  revised 
Federal  Criteria.  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal 
programs  must  satisfy  to  be  determined 
adequate. 

EPA  intends  to  approve  State/Tribal 
MSWLF  permit  programs  prior  to  the 
promulgation  of  STIR.  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  EPA's  revised 
MSWLF  criteria.  Next,  the  State/Tribe 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State/Tribe  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally,  EPA  believes  that  the  State/ 
Tribe  must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State/Tribe  has  submitted  an  adequate 
program  based  on  the  interpretation 
outlined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 
when  it  proposes  the  State/Tribal 
Implementation  Rule.  EPA  expects 


States/Tribes  to  meet  all  of  these 
requirements  for  all  elements  of  a 
MSWLF  program  before  it  gives  full 
approval  to  a  MSWLF  program. 

B.  State  of  New  Mexico 

On  July  20. 1994.  New  Mexico 
submitted  an  application  for  adequacy 
determination.  EPA  has  reviewed  New 
Mexico's  application  and  has  tentatively 
determined  that  all  portions  of  New 
Mexico's  Subtitle  D  program  will  ensure 
compliance  with  the  revised  Federal 
Criteria. 

On  July  8.  1994.  the  Solid  Waste 
Management  Regulations  (EIB/SWMR- 
4)  were  adopted  by  the  Environmental 
Improvement  Board.  As  required  by  the 
New  Mexico  State  Rules  Act,  NMSA 
1978,  Section  14-4-5  (1988  Repl. 
Pamp.),  EIB/SWMR-4  was  filed  with  the 
New  Mexico  State  Records  Center  and 
Archives  on  July  18,  1994,  and  will  be 
in  effect  thirty  days  after  filing  or 
August  17. 1994.  NMSA  1978.  Section 
74-1-9.G.  EIB/SWMR^  was  scheduled 
to  be  published  in  the  New  Mexico 
Register  on  July  30,  1994. 

EPA  has  tentatively  determined  that 
New  Mexico's  application  is  consistent 
with  the  Federal  Criteria  and  will  make 
a  final  determination  of  adequacy  after 
the  amended  regulations  become 
effective. 

The  public  may  submit  WTitten 
comments  on  EPA's  tentative 
determination  until  October  20.  1994. 
Copies  of  New  Mexico's  application  are 
available  for  inspection  and  copying  at 
the  location  indicated  in  the 
"ADDRESSES"  section  of  this  notice.  If 
there  is  sufficient  public  interest,  the 
Agency  will  hold  a  public  hearing  on  its 
tentative  determination  on  November  4. 
1994  at  10  a.m.  at  the  New  Mexico 
Environment  Department  in  Santa  Fe,       I 
New  Mexico.  Comments  can  be 
submitted  as  transcribed  from  the 
discussion  of  the  hearing  or  in  writing 
at  the  time  of  the  hearing. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period  and  during  the  public  hearing,  if 
held.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  New  Mexico's  program. 
EPA's  final  determination  notice  will 
include  a  summarj-  of  the  reasons  for 
the  final  determination  and  a  response 
to  all  major  comments. 

New  Mexico's  solid  waste  program  is 
not  enforceable  on  Indian  lands. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  criteria  in 
40  CFR  part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
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hPA  explained  in  the  prviiiuble  to  the 
final  MSVVLF  criteria.  EPA  expw.ts  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978.  50995 
(October  9. 1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  seclion  6  of  Exe<:utive 
Order  12866. 

Certification  L'nder  the  Re^latory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authoritv  of  section  4005  of  the  Solid  Waste 
Disposal  Act  as  amended;  42  U  S.C.  6946. 

)oe  D.  Winkle. 

Actjng  Regional  Adminiitrator. 

|FK  Doc.  94-23240  Filed  9-19-»4,  8.45  ami 
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Draft  NPDES  Genorai  Permit  for 
Oftsfiore  Oil  and  Gas  Operations  on 
the  Outer  Continental  She4f  (OCS)  and 
State  Waters  ol  Alaska;  Arctic  NPDES 
General  Permit 

AoeNCV:  Environmental  Protection 

Agency. 

ACTtON:  Notice  of  Draft  NPDES  General 

Permit. 


summary:  The  Regional  Administrator, 
Region  10,  is  proposing  to  issue  a  draft 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
pennit  for  oil  and  gas  stratigraphic  test 
and  exploration  wells  on  the  /\lasLm 
Outer  Ciontincntal  Shelf  and  lontiguous 
state  waters.  The  proposed  An;tic 
general  permit  will  authorize  offshore 
oil  and  gas  stratigraphic  test  and 
exploration  wells  in  the  fed«-ral  and 
statu  waters  of  the  Beaufort  and  Chukchi 
Seas.  Development  and  production 
wells  are  not  authorized  to  discharge  by 
this  general  pcrnut. 

I'niike  previous  general  p«.Tn>its  for 
the  B(;aufurt  and  Chukchi  Seas,  the 
Ari'tic  general  permit  will  cover  a 
geographic  art^a  not  defined  by  spe<.ific 
state  and  federal  lease  sale  trot  ts. 
Rather,  the  area  of  coverage  includes  the 
following: 


— Federal  waters  of  the  Beaufort  Sea  and 
Chukchi  Sea  planning  basins  as 
defined  by  the  Minerals  Management 
Service  (MMS)  (see  U.S.  Dept.  of  the 
Interior,  1992).  and 
— State  waters  contiguous  to  the 
landward  boundary  of  the  Beaufort 
and  Chukchi  Sea  planning  basins. 
The  permit  will  authorize  discharges 
from  exploratory  operations  in  all  areas 
offered  for  lease  by  the  U.S.  Department 
of  the  Interior's  Minerals  Management 
Service  (MMS)  included  in  previous 
general  permits  issued  by  EPA  for  the 
Beaufort  and  Chukchi  Seas.  This 
includes  federal  lease  sales  71.  87, 97. 
and  \09.  and  state  lease  sales  36.  39,  43, 
and  43A,  Federal/Slate  lease  sale  BF; 
and  "contiguous  state  lease  sales" 
which  were  covered  by  the  modification 
for  the  Beaufort  Sea  11  NPDES  general 
pennit  (54  FR  39574.  September  27. 
1989).  Additional  lease  sale  areas  not 
previously  covered  by  a  permit  will 
include,  but  are  not  hmited  to.  the 
following;  MMS  federal  lease  sales  124 
and  126;  and  state  lease  sales  65  and  68. 
A  brief  description  of  the  basis  for  the 
conditions  and  requirements  of  the 
proposed  permit  is  given  in  the  fact 
sheet  published  below. 
PUBLIC  COMMENT  PERKX):  Interested 
persons  may  submit  written  comments 
on  the  drah  general  permit  to  the 
attention  of  the  Director,  Wafer 
Division,  at  the  address  below.  All 
comments  should  include  the  name, 
address,  and  telephone  number  of  the 
commenter  and  a  concise  statement  of 
the  exact  basis  of  any  comment  and  the 
relevant  facts  upon  which  it  is  based. 
Comments  must  be  received  by  the 
regional  office  by  November  21. 1994. 
PUBLIC  HEARING:  Public  hearings  on  the 
proposed  general  permit  are  tentatively 
scheduled  to  be  held  in  Anchorage  and 
Barrow,  Alaska.  The  Barrow  hearing 
will  be  held  at  the  North  Slope  Borough 
Assembly  Chambers  on  November  2. 
1994,  from  12  p.m.  to  3  p.m.  The 
Anchonige  hearing  will  be  held  dt  the 
Federal  Building,  Room  137,  710  "C" 
Street,  Anchorage,  Alaska  on  November 
3.  1994,  from  12  p.m.  until  4  p.m. 
Persons  interested  in  making  a 
statement  at  the  hearing  must  contact 
Debro  Packard  at  the  address  l>elow  or 
at  (206)  553-1266  by  4:00  p.m.  on 
Ot  tober  24.  1994. 

Either  or  both  of  the  public  hearings 
will  be  cani.elled  if  insufficient  interest 
is  expressed  in  them.  Interested  persons 
can  contact  Debra  Packard  at  (206)  553- 
12B6  during  the  hours  of  8:30  a.m.  and 
4  p  m  PDT  on  October  25.  1994.  to 
confirm  that  the  hearings  will  take 
place.  M  the  hearings,  interested 
persons  may  submit  oral  or  written 


statements  concerning  the  draft  general 
permit. 

ADMfNISTRATIVE  R€CO»«):  The 

administrative  re<:ord  for  the  draft 
permit  is  available  for  public  review  at 
EPA,  Region  10,  at  the  address  listed 
below. 

ADDRESSES:  Public  comments  and 
requests  for  coverage  should  be  sent  to: 
Environmental  Protection  Agency, 
Region  10.  Attn:  Ocean  Programs 
Section  WD-137. 1200  Sixth  Avenue, 
Seattle,  Washington  98101. 
FOR  FURTHER  Wf OBMATION  CONTACT: 
Anne  Dailey  or  Fileen  Hileii.dn,  both  of 
Region  10,  at  the  address  listed  above  or 
telephone  (206)  553-2110  or  (206)  553- 
6513,  respectively.  Copies  of  the  draft 
general  pennit  and  today's  publication 
will  be  provided  upon  request. 

FACT  SHEET 

I.  General  Permits  and  Requests  for 
Individual  NPDES  Permits 

Section  301(a)  of  the  Clean  Water  Ad 
(the  Act)  provides  that  the  discharge  of 
pollutants  is  unlawful  except  in 
accordance  with  the  terms  of  an  NPDES 
permit.  Under  EPA's  regulations  |40 
CFR  122.2fl(a)l2)|,  EPA  may  issue  a 
single  general  permit  to  a  category  of 
point  sour(.es  located  within  the  same 
geographic  area  if  the  regulated  point 
sources: 
— Involve  the  same  or  substantially 

similar  types  of  operations; 
— Discharge  the  same  types  of  wastes; 
— Require  the  same  effluent  limitations 

or  operating  conditions; 
— Require  similar  monitoring 

requirements;  and 
— In  the  opinion  of  the  Regional 

Administrator,  are  more  appropriately 

controlled  imdera  general  permit 

than  under  individual  permits. 

In  addition,  under  EPA  regulations 
|40  CFR  122.28(c)(l)l,  the  Regional 
Administrator  shall  issue  general 
fHjrmits  covering  discharges  from 
offshore  oil  and  gas  facilities  within  the 
Region's  jurisdiction.  Where  the 
offshore  area  includes  areas  for  which 
separate  permit  conditions  are  required, 
such  as  areas  of  environmental  (oncern, 
a  separate  individual  or  general  permit 
may  be  required  by  the  Regional 
Administrator.  The  Regional 
Administrator  has  determined  that 
exploratory  oil  and  gas  facilities 
operating  in  the  area  desr:ribed  in  this 
general  NPDES  permit  are  more 
appropriately  controlled  by  a  general 
permit  than  by  individual  permits. 

Any  owner  and/or  operator 
authorized  to  discharge  under  a  general 
permit  may  reque.st  to  be  excluded  from 
coverage  under  the  general  permit  by 


applying  for  an  individual  permit  as 
provided  by  40  CFR  122.28(b).  The 
operator  shall  submit  an  application 
together  with  the  reasons  supporting  the 
request  to  the  Director,  Water  Division. 
KPA.  Region  10  ("Director").  A  source 
located  within  a  general  permit  area, 
excluded  from  coverage  under  the 
general  permit  solely  becau.se  it  already 
has  an  individual  permit  (i.e..  a  permit 
that  has  not  been  continued  under  the 
Administrative  Procedure  Act),  may 
request  that  its  individual  permit  be 
revoked,  and  that  it  be  covered  by  the 
general  permit.  Upon  revocation  of  the 
individual  permit,  the  general  permit 
shall  apply.  Procedures  for 
modification,  revocation,  termination, 
and  proc;essing  of  NPDES  permits  are 
provided  by  40  CFR  122.62-122.64.  As 
in  the  case  of  individual  permits, 
violation  of  any  condition  of  a  general 
permit  constitutes  a  violation  of  the  Act 
that  is  enfon»able  under  Seclion  309  of 
the  Act. 

n.  Covered  Facilities  and  Nature  of 
Discharges 

A.  Types  of  Discharges  Authorized 

The  proposed  general  permit  will 
authorize  the  following  discharges  firom 
exploratory  offshore  oil  and  gas 
operations;  Drilling  mud  and  drilling 
cuttings;  deck  drainage;  sanitary  wastes; 
domestic  wastes;  desalination  unit 
wastes;  blowout  preventer  fluid:  boiler 
blowdown;  fire  control  system  test 
water;  non-contact  cooling  water; 
uncontaminated  ballast  water; 
uncxtntaminated  bilge  water,  excess 
cement  slurry;  mud.  cuttings,  and 
cement  at  the  seafloor;  and  test  fluids. 
Drilling  muds  and  cuttings  are  the  major 
pollutant  sources  discharged  from 
exploratory  operations.  Further 
description  of  discharges  are  given  in 
Part  V  below.  When  issued,  the 
proposed  general  permit  will  establish 
effluent  limitations,  standards, 
prohibitions,  and  other  conditions  on 
the  authorized  discharges  from  the 
facilities  covered. 

B.  Types  of  Facilities  Covered 

The  general  permit  proposed  today 
authorizes  the  disciiarge  of  specific 
operational  wastewaters  from  offshore 
exploratory  oil  and  gas  operations 
located  in  federal  and  state  waters.  In 
order  to  be  authorized  to  discharge 
under  this  permit,  the  operator  of  such 
exploratory  operations  must  be 
registered  with  EPA  as  the  NPDES 
permittee.  Development  and  production 
operations  are  no*  covered  by  this 
general  permit.  Exploratory  operations 
are  defined  as  these  operations 
involving  the  drilling  of  wells  to 


determine  the  nature  of  potential 
hydrocarbon  reserves.  Exploration 
facilities  covered  by  this  general  permit 
are  in<:hided  in  the  Offshore 
Subcategory  of  the  Oil  and  Gas 
Extraction  Point  Source  Category  (40 
CFR  part  435.  subpart  A).  Under  the 
proposed  permit,  the  number  of  wells 
from  which  discharges  may  occur  is 
limited  to  a  maximum  of  five  at  a  single 
site. 

C.  Areo.s-  Covered 

The  area  of  coverage  under  previous 
general  permits  for  offshore  oil  and  gas 
activities  in  Alaska  was  linked  dire<;tly 
to  federal  or  state  lease  sales.  For  a 
variety  of  reasons.  EPA  is  now  planning 
to  tie  the  area  of  coverage  to  MMS 
planning  basins  and  all  contiguous  state 
waters.  This  method  of  defining  the  area 
of  coverage  will  ensure  that  all  areas 
likely  to  be  leased  during  the  term  of 
this  general  permit  will  be  covered. 
While  the  planning  basins  are  generally 
larger  than  the  specific  sale  areas  offered 
for  lease  by  MMS,  discharges  under  this 
pennit  would  occur  in  only  those  areas 
successfully  leased.  EPA  believes  that 
this  is  a  more  practicable  way  of 
addressing  the  area  of  coverage.  Hence, 
areas  covered  by  the  proposed  Arctic 
NTDES  general  permit  include  the 
Beaufort  Sea  and  Chukchi  Sea  planning 
basins  as  defined  by  MMS  (U.S. 
Department  of  the  Interior,  1992),  and 
state  waters  contiguous  to  the  landward 
boundary  of  the  Beaufort  Sea  and 
Chukchi  Sea  planning  basins.  The 
general  permit  does  not  authorize 
discharges  into  any  wetlands  adiacent  to 
the  territorial  waters  of  Alaska  or  from 
facilities  in  the  Onshore  or  Coastal 
Subcategories  as  defined  in  40  CFR  Part 
435. 

III.  Statutory  Basis  for  Permit 
Conditions 

Sections  301(b).  304.  306.  307,  308. 
401 .  402.  403.  and  501  of  the  Clean 
Water  Act  (The  Federal  Water  Pollution 
Control  Act  .Amendments  of  1972,  as 
amended  bv  the  Clean  Water  Act  of 
1977  and  the  Water  Quality  Ad  of 
1987).  33  U.S.C.  1311, 1314  (b),  (c),  and 
(e).  1316.  1317.  1318  and  1361:  86  Stat. 
816,  Public  Law  92-500;  91  Stat.  1567. 
Public  Law  95-217;  101  Stat.  7,  Public 
Law  100-4  ("the  Act'  or  "CWA"),  and 
the  U.S.  Coast  Guard  regulations  (33 
CFR  Part  151).  provide  the  basis  for  the 
permit  conditions  contained  in  the 
permit.  The  general  requirements  of 
these  Sections  fall  into  three  categories, 
which  are  described  below.  A 
discussion  of  the  basis  for  specific 
permit  conditions  follows  in  Section  V 
of  this  fact  sheet. 


A  Tecbnolog}'Based Effluent 
Limitations 

1  BPT  Effluent  Limitations 

The  Act  requires  particular  rlas.ses  of 
industrial  dischargers  to  meet  effluent 
limitations  established  by  EPA.  EPA 
promulgated  effluent  limitations 
guidelines  requiring  Best  Practicable 
Control  Technology  Currentiv  Available 
(BPT)  for  the  Offshore  Subcategon,'  of 
the  Oil  and  Gas  Extraction  Point  Sourr* 
Category  (40  CFR  part  433.  subpart  A) 
on  i^ril  13.  1979  (44  FR  22069). 

BPT  effluent  limitations  guidelines 
require  "no  discharge  of  h&e  oil"  for 
discharges  of  deck  drainage,  drilling 
muds,  drill  cuttings,  and  well  treatment 
fluids.  This  limitation  requires  that  a 
discharge  shall  not  cause  a  film  or  sheen 
upon  or  discoloration  on  the  surface  of 
the  water  or  adjoining  shorelines,  or 
cause  a  sludge  or  emulsion  to  be 
deposited  beneath  the  surface  of  the 
water  or  upon  adjoining  shorelines  (40 
CFR  435.11{d)i.  The  BPT  guidelines  for 
sanitary  waste  require  that  the 
concentration  of  chlorine  be  maintained 
as  close  to  1  milligrams/liter  as  possible 
in  discharges  from  facilities  housing  ten 
or  more  persons.  For  facilities 
continuously  staffed  by  nine  or  fewer 
persons  or  only  intermittently  staffed  by 
any  number  of  persons,  the  BPT 
guideline  for  sanitary  waste  require  no 
discharge  of  floating  solids.  A  "no 
floating  solids"  guideline  also  applies  to 
dnme.stic  waste. 

2.  B.\T  and  BCT  Effluent  Limitations 

As  soon  as  practicable  but  in  no  case 
later  than  March  31.  1989,  all  permits 
are  required  by  Section  304(b)(2)  of  the 
Act  to  contain  effluent  limitations  for  all 
categories  and  classes  of  point  sources 
which:  (1)  Control  toxic  pollutants  (40 
CFR  401.15)  and  nonconventional 
pollutants  through  the  use  of  Best 
Available  Technology  Economically 
Achievable  (BAT),  and  (2)  represent 
Best  Conventional  Pollutant  Control 
Technology  (BCT).  BCT  effluent 
limitations  apply  to  convenfioiwl 
pollutants  (Ph.  BOD.  oil  and  grease, 
suspended  solids,  and  fecal  coliform).  In 
no  case  may  BCT  or  BAT  be  less 
stringent  than  BPT. 

BAT  and  BCT  effluent  limitations 
guidelines  and  New  Source  Performance 
Standards  (NSPS)  for  offshore  oil  and 
gas  operations  were  proposed  on  August 
26,  1985  (50  FR  34592)  and  signed  on 
January  15,  1993  (58  FR  12454,  Man:h 
4.  1993).  The  new  guidelines  were 
established  under  the  authority  of 
Sections  301(b).  304.  306.  307.'  308.  and 
501  of  the  Act.  The  new  guidelines  were 
also  established  in  response  to  a 
Consent  Decree  entered  on  April  5,  1990 


4811  ti 


Federal   Kr^^-yUT  I  Vol.  59.  No.   181   /  Tuesday.  September  20.  1994  /  rOotices^ 


Federal  Register  /  Vol.  59.  No.  181   /  Tuesdav.  .Spptpmbf-r  20,  1994  /  Notices 


48317 


4831fi 


Ki'tl.i.il   K.-Ki-'l't       Vol.  59,  No    Ifll    /  TdPsdav.  September  20.   1994   /  Notices 


(subsequently  modified  on  May  28. 
1992)  in  NHDCy.  Reilly.  D.  DC.  No.  7<^ 
3442  (|HP)  and  are  consistent  with 
EPA's  Effluent  Guidelines  Plan  under 
Se«;tion  304(m)  of  the  CWA  (57  FR 
41000.  September  8.  1992).  This  permil 
in<  orporafes  BAT  and  BCT  effluent 
limitations  based  upon  the  BAT  and 
BCT  effluent  limitations  guidelines. 

New  Source  Performance  Standards 
(NSPS)  are  not  incorporated  in  this 
general  permit.  Per  the  guidelines,  NSPS 
are  not  applicable  to  exploratory  oil  and 
gas  operations  (58  FR  12457.  Mnr»:h  4, 
1993).  Exploratory  operations  are 
defined  in  the  preamble  to  the 
guidelines  as  "new  dischargers"  (rather 
than  "new  sources")  on  the  basis  that 
they  do  not  constitute  "significant  site 
preparation".  NSPS  do  apply  to  c-ertain 
development  and  production,  but  not 
exploratory,  operations. 

This  will  be  the  first  oil  and  gas 
general  permit  issued  by  Region  10 
incorporating  the  new  effiuent 
limitation  guidelines.  Offshore 
exploratory  oil  and  gas  wastestreams  for 
which  there  are  new  BAT  and  BCT 
effluent  guidelines  include:  Drilling 
fluids  and  cuttings,  deck  drainage, 
sanitary  waste,  and  domestic  wa.stes. 
This  permit  incorporates  BAT  and  BCT 
effluent  limitations  from  the  guidelines 
for  the  aforementioned  wasleslreams 
(we  also  Sections  IV  and  V  below). 
Based  upon  EPA's  best  professional 
judgement,  limitations  on  test  fluids 
have  been  established  to  reflect 
guidelines  applicable  to  produced 
water. 

The  new  effluent  guidelines  do  not 
spet;ifically  address  other  wastestreams 
controlled  by  this  permit  (e.g., 
desalination  unit  wastes;  blowout 
preventer  fluid;  boiler  blowdown;  fire 
control  system  test  water;  non-contact 
cooling  water;  uncontaminated  ballast 
water;  uncontaminated  bilge  water. 
excess  cement  slurry;  and  muds, 
cuttings,  cement  at  seafloor).  In  the 
absence  of  effluent  limitation  guidelines 
for  these  wastestreams,  permit 
<:ondititjiis  must  be  established  using 
Best  Professional  judgement  (BP)) 
procedures  (40  CFR  Sections  122.43, 
122.44.  and  125.3).  As  with  previous  oil 
and  gas  general  permits  issued  by 
Region  10,  this  permit  incorporates  BAT 
and  BCT  effluent  limitations  based  on 
the  Agency's  Best  Professional 
Judgement. 

As  required  by  .StH;tion  304(b)(2)(B)  of 
the  Act.  in  developing  the  BP)/BAT 
permit  conditions,  the  Agency 
considered  the  age  of  equipment  and 
facilities  involved,  the  proc.-ess 
employed,  the  engineering  aspects  of 
the  application  of  various  types  of 
control  te<:hniques,  process  changes,  the 


cost  of  achieving  such  effluent 
reduction,  non-water  quality 
environmental  impact  (including  energy 
requirements),  and  such  other  factors  as 
the  Director  deemed  appropriate. 

The  types  of  equipment  and  proces.ses 
employed  in  exploratory  drilling 
operations  are  well  known  to  the 
Agency.  Region  10  has  is,sued  numerous 
general  and  individual  permits  for 
exploratory  oil  and  gas  operations.  The 
re<;ords  for  this  permit  and  those  earlier 
permits  thoroughly  discuss  the  types  of 
equipment,  facilities  and  processes 
employed  in  exploratory  drilling 
operations. 

With  regard  to  the  engineering  aspe<:ts 
of  the  application  of  various  types  of 
control  te<;hniques.  there  aie  no  BAT 
permit  limitations  based  on  installation 
of  control  equipment.  BAT  permit 
limitations  based  on  the  newly  issued 
guidelines  can  be  achieved  through 
product  substitution  for  drilling  muds 
and  cuttings.  Any  costs  of  achieving  the 
effluent  limitations  and  any  non-water 
quality  environmental  imp.icts  were 
also  evaluated  by  the  Agency  where  the 
guidelines  are  applicable.  A  discussion 
of  such  evaluations  is  presented  below 
with  respe<;t  to  any  limitation  where 
appli(mble. 

As  required  by  Sedion  304(b)(4)(B)  of 
the  Act,  the  same  factors  as  in  BAT  are 
considered  in  determining  BCT  permit 
conditions,  with  one  exception.  Rather 
than  considering  "the  cost  of  achieving 
such  effluent  redudion,"  any  BCT 
determination  includes  "consideration 
of  the  reasonableness  of  the  relationship 
between  the  costs  of  attaining  a 
reduction  in  effluents  and  the  effluent 
reduction  benefits  derived,  and  the 
comparison  of  the  cost  and  level  of 
reduction  of  such  pollutants  from 
publicly  owned  treatment  works  to  the 
cost  and  level  of  reduction  of  such 
pollutants  from  a  class  or  category  of 
industrial  sources."  BCT  effluent 
limitations  cannot  be  less  stringent  than 
BPT;  therefore,  if  the  candidate 
industrial  te<.hnology  fails  the  BCT 
"cost  test",  BCT  effluent  limitations  are 
set  equal  to  BPT. 

B.  Ocean  Discbarge  Criteria 

Set:tion  403  of  the  Act  requires  that  an 
NTDES  permit  for  a  discharge  into 
marine  waters  located  seaward  of  the 
inner  boundary  of  the  territorial  seas  be 
issued  in  accordance  with  guidelines  for 
determining  the  degradation  of  the 
marine  environment.  These  guidelines, 
referred  to  as  the  Ocean  Discharge 
Criteria  (40  CFR  part  125,  subpart  M), 
and  section  403  of  the  Act  are  intended 
to  "prevent  unrea  jnable  degradation  of 
the  marine  environment  and  to 
authorize  imposition  of  effluent 


limitations,  including  a  prohibition  of 
discharge,  if  necessary,  to  ensure  this 
goal."  (45  FR  65942,  October  3,  1980) 

If  EPA  determines  that  the  discharge 
will  cause  unreasonable  degradation,  an 
NPDES  permit  will  not  be  issued.  If  a 
determination  of  unreasonable 
degradation  (uinnot  be  made  because  of 
a  lack  of  sufficient  information,  FPA 
must  then  determine  whether  a 
discharge  will  cause  irreparable  harm  to 
the  marine  environment  and  whether 
there  are  reasonable  alternatives  to  on- 
site  disposal.  To  assess  the  probability 
of  irreparable  harm.  EPA  is  required  to 
make  a  determination  that  the 
discharger,  operating  under  appropriate 
permit  conditions,  will  not  cause 
permanent  and  significant  harm  to  the 
environment  during  a  monitoring  jjeriod 
in  whi{±  additional  information  is 
gathered.  If  data  gathered  through 
monitoring  indicate  that  continued 
dis<:harge  may  cause  unreasonable 
degradation,  the  discharge  must  be 
hahed  or  additional  permit  limitations 
established. 

The  Director  has  concluded  that  there 
is  sufficient  information  to  determine 
that  exploratory  oil  and  gas  facilities 
0|>erating  under  the  effluent  limitations 
and  conditions  in  this  general  permit 
will  not  cause  unreasonable  degradation 
of  the  marine  environment  pursuant  to 
the  Ocean  Discharge  Criteria  guidelines 
as  long  as  discharge  does  not  occur 
shoreward  of  the  5  meter  isobath  (Tetra 
Te<;h.  1994a)  as  discus.sed  in  Section 
V.B.4.  of  this  fact  sheet.  Conditions 
imposed  under  Section  403(c)  of  the  Act 
are  discussed  in  Section  V.B.4.  below. 

C.  State  of  Alaska  Standards  and 
Limitations 

All  dischargers  to  State  waters  must 
ensure  compliance  with  w^ter  quality 
standards  and  with  limitations  imposed 
by  the  state  as  part  of  its  certification  of 
NPDES  permits  under  Section  401  of  the 
Aci.  The  state  waters  of  the  Beaufort  and 
Chukchi  Seas  have  been  classified  by 
the  Alaska  Department  of 
Environmental  Conservation  (ADEC)  as 
marine  waters  with  water  use  clas.ses  2A 
through  2D  (water  supply;  water 
recreation;  growth  and  propagation  of 
fish,  shellfish,  other  aquatic  life,  and 
wildlife;  and  harvesting  for 
consumption  of  raw  mollusks  or  other 
raw  aquatic  life).  In  the  best  professional 
judgement  of  Region  10,  the 
requirements  and  discharge  limitations 
in  the  proposed  permit  will  ensure 
compliance  with  the  state  water  quality 
standards. 

In  issuing  this  permit,  EPA  has 
considered  Alaska's  antidegradation 
policy  (18  AAC  70.010(c)).  The 
exploratory  discharges  authorized  undiT 
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this  proposed  permit  are  expecled  to 
have  minimal  impact  because: 
— The  relatively  short  duration  of 

exploratory  activities, 
— The  intermittent  nature  of  the 

discharges, 
— The  limited  areal  extent  of  the 

discharges  relative  to  the  total  area  of 

coverage,  and 
— The  controls  placed  on  the  discharges 

via  the  proposed  NPMS  permit. 
Given  the  above,  and  since  the  project 
is  not  expected  to  result  in  any 
violations  of  state  water  quality  criteria, 
EPA  believes  the  project  complies  with 
the  state's  antidegradation  policy. 

D.  Section  308  of  the  Clean  Water  Act 

Section  308  of  the  Act  and  40  CFR 
122.44(i)  authorizes  the  Director  to 
require  a  discharger  to  conduct 
monitoring  to  determine  compliance 
with  effluent  limitations  and  to  assist  in 
the  development  of  effluent  limitations. 
EPA  has  included  several  monitoring 
requirements  in  this  permit,  as  listed  in 
the  table  below  in  Section  V. 

IV.  Summary  of  New  or  Changed 
Permit  Conditions 

This  section  of  the  fact  sheet  is 
intended  to  provide  readers  with  a  brief 
summary  of  the  parts  of  the  general 
permit  which  are  substantively  different 
from  the  previous  general  permits  for 
offshore  oil  and  gas  exploratory 
activities  in  the  Beaufort  and  Chukchi 
Seas.  For  detailed  discussion  of  the 
requirements  and  their  bases,  please 
refer  to  Section  V  of  this  fact  sheet. 
Many  of  the  new  and  changed 
requirements  are  a  consequence  of  the 
final  EfTluent  Limitations  Guidelines 
and  New  Soun»  Performance  Standards 
for  the  Offshore  Subcategory  of  the  Oil 
and  Gas  Extraction  Point  Source 
Category  promulgated  by  EPA  (see  40 
CFR  part  435.  subpart  A). 

Drilling  Muds  and  Drilling  Cuttings 

— Combination  of  wastestreams:  In 
accordance  with  the  guidelines, 
drilling  muds,  drilling  cuttings  and 
washwater  have  been  combined  into  a 
single  discharge  wastestream  called 
drilling  fluids  and  drilling  cuttings 
(Discharge  001).  Washwater  had 
previously  been  combined  with 
drilling  cuttings  in  a  separate 
wastestream  but  washwater  is  now 
covered  as  an  intrin.sic  component  of 
the  drilling  muds  and  cuttings 
wastestream. 


— Discharge  prohibitions:  Under  Section 
403(c)  of  the  Act,  discharge  of  drilling 
muds  and  cuttings  is  prohibited  to 
waters  shallower  than  5  meters  depth 
in  accordance  with  computer 
modeling  done  in  preparation  for  this 
proposed  permit.  Previously 
discharge  had  been  prohibited  in 
waters  shallower  than  2  meters. 

—Toxicity  limit:  A  toxicity  limit  of  a 
minimum  of  30,000  ppm  suspended 
particubte  phase  (SPP)  has  been 
applied  to  the  discharge  in 
accordance  with  the  guidelines. 

— Oil  content:  In  accoraance  with  the 
guidelines,  EPA  has  eliminated  the 
10%  by  vtreight  maximum  oil 
hmitation  on  cuttings  in  favor  of  the 
no  fi^e  oil  limitation. 

— Barite:  EPA  has  maintained  the 
limitations  on  the  mercury  and 
cadmium  content  of  stock  barite  but 
has  elimir.ated  the  case-by-case 
waiver  option  present  in  previous 
permits.  This  waiver  option  has  been 
eliminated  to  ensure  consistency  with 
the  effluent  guidelines. 

—Mud  Plan:  EPA  has  included  a 
requirement  that  a  mud  plan  be 
developed  by  operators  to  encourage 
operators  to  estimate  in  advance  the 
toxicity  of  the  drilling  muds  and 
cuttings  to  ensure  compliance  with 
the  toxicity  limitation.  The  individual 
NPMS  permit  recently  issued  to  Ait:o 
Alaska  for  operations  in  Cook  Inlet 
contains  a  similar  requirement. 

— Area  and  Seasonal  Restrictions:  In 
addition  to  several  continued 
restrictions,  based  on  Section  403(c) 
of  the  Act  the  proposed  permit  also 
prohibits  discharges  within  3  miles  of 
Kasegaluk  Lagoon  and  its  passes. 

— Environmental  monitoring:  The 
requirements  for  environmental 
monitoring  are  more  specific  and 
detailed.  These  changes  reflect  the 
current  level  of  specificity  present  in 
other  NPDES  permits  issued  by 
Region  10. 

Domestic  Wastes 

— Garbage  ("All  other  domestic  waste"): 
Under  the  Coast  Guard  Regulations, 
discharges  of  garbage,  including 
plastics,  are  prohibited  with  one 
exception.  Victual  or  food  waste  can 
be  discharged  with  restrictions.  This 
requirement  reflects  the  new  offshore 
guidelines  (58  FR  12506.  March  4. 
1993).  Several  definitions  have  been 
included  to  clarify  this  new  effiuent 
parameter. 


Test  Fluids 

— Oil  and  grease:  Per  EPA's  best 
professional  judgement  and  the  new 
guidelines,  the  oil  and  grease 
limitation  on  test  fluids  has  been 
made  more  stringent.  The  limitations 
are  now  29  mg/l  monthly  average  and 
42  mg/l  daily  maximum. 

Discharge  Limitations  for  All 
Wastestreams 

—Rubbish,  Trash  and  Other  Rehise:  As 
proposed  the  permit  will  prohibit  the 
discharge  of  "garbage"  including  food 
wastes  within  12  nautical  miles  of 
nearest  land.  With  restrictions, 
comminuted  food  waste  may  be 
discharged  further  than  12  nautical 
miles  from  nearest  land.  Under  the 
proposed  permil  these  limitations, 
which  are  already  effective  under  the 
Coast  Guard  regulations,  will  be 
incorporated  into  the  Arctic  general 
permit  for  consistency  purposes. 

Best  Management  Practice  Plan 
Requirement 

— The  proposed  general  permit  requires 
permittees  to  develop  and  implement 
a  Best  Management  Practices  (BMP) 
Plan  which  prevents  or  minimizes  the 
generation  of  pollutants,  their  release, 
and  potential  release  irom  the 
permitted  facilities  to  the  waters  of 
the  United  States. 

V.  Specific  Permit  Conditions 
A.  Approach 

The  determination  of  appropriate 
conditions  for  each  discharge  was 
accompUsbed  through: 

(1)  consideration  of  technology-based 
effluent  limitations  to  control 
conventional  pollutants  under  BCT: 

(2)  consideration  of  technology-based 
effluent  limitations  to  control  toxic  and 
nonconventional  pollutants  under  BAT; 
and 

(3)  evaluation  of  the  Ocean  Discharge 
Criteria  for  dischai^ges,  assuming 
conditions  in  (1)  and  (2).  above,  were  in 
place. 

Discussions  of  the  specific  eflluent 
limitations  and  monitoring 
requirements  derived  from  (1)  through 
(3)  appear  below  in  sections  B.  through 
G.  For  convenience,  these  conditions 
and  the  regulatory  basis  for  each  are 
cross-referenced  by  discharge  in  the 
following  table: 


Dscharge  and  perrro;  coodrtions 


Drilling  Muds  and  Drilling  Cuttings: 

ToxicJty  Umrt  

No  diesel 


Statutory  t>asis 


BAT. 
BAT. 
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Dochaige  and  permt  condKnns 


Cadmum  &  mercury  m  bante 

No  fre«  oti  • 

tk)  04-based  muds  A  cutlingi - 

ChemK:al  anatyso  

Inventory  o*  added  substances 

Monilonng  volume  discharged 

Mud  plan  

Fk>w  rate  Itmitatiorw  

Depth  related  limrtahorw  

Area  arxl  seasonal  requirements ™.. 

Environmental  rTwnrtoring  requirements  

Deck  Drainage: 

No  free  oH  ~ 

Monitor  flow  rate  - 

Sanitary  Wastes: 

No  floating  solids  

Chtofine  (taalities  >  10  peopte) — 

Monitor  flow  rate  

Domestic  Wastes: 

No  foam  

No  floating  solids  

AN  ottwr  domestic  waste  (gartwige) 

Morit-^r  flow  rate  

Miscellaneous  Disct>arges  (as  defined  m  permit): 

No  free  oil  —. 

Monitor  flow  rate  ..„ ~ 

Test  Fluids: 

PH  " 

No  free  oil  ~ 

Oil  and  grease  limit — ~. — ...... 

No  dBCharge  oil^  based  fluids  — ~.... 

Monitor  volume  ~ 

All  Discharges: 

No  floabng  solids,  toam  or  oily  waste ^ 

Surfactants,  dispersants,  and  detergents  — 

Rubbish,  trasn  arxl  other  refuse  — 

Other  toxic/noo-conventional  pollutants 

Best  Management  Practices  Ptan  


Statutory  basis 


BAT. 

BAT,  BCT. 
BAT,  BCT. 
Section  308. 
Section  308. 
SectKXi308. 
Section  308. 
Section  403(c). 
Section  403(c). 
Section  403(c). 
Sect.  403(c),  WQS. 

BAT,  BCT.  BPT. 
Section  308. 

BCT 
BCT. 
Section  308. 

BAT. 
BCT. 

BCT 
Section  308 

BCT. 
Section  308. 

BCT. 
BCT. 
BAT/BPJ. 
BAT. 
Section  308.  . 

BCT. 

BAT. 

BCT. 

BAT/BCT. 

402(a)(1). 


B  Drilling  Muds  and  Drill  Cuttings 

The  term  "drilling  fluid"  aenerally 
includes  all  compositions  of  fluids  used 
to  aid  the  production  and  removal  of 
cuttings  (particles  from  geological 
formations)  from  a  boruhole  in  the  earth. 
The  essential  fundions  of  drilling  fluids 
ore: 

— To  carry  cuttings  to  the  surface. 
— To  cool  and  clean  drill  bit. 
— To  reduce  friction  in  the  borehole. 
— To  maintain  prt?s.sure  balance  between 

formation  and  borehole  in  untuised 

se<:tions  of  hole,  and 
— To  assist  in  collection  and 

interpretation  of  information  available 

from  cuttings,  cores,  electrical  logs. 

etc. 

All  drilling  fluids  fall  into  one  of 
three  classes:  gas-based  (e.g..  mist  or 
foam),  water-based,  or  oil-based.  When 
the  main  component  of  the  drilling  fluid 
is  liquid  (i.e.,  water  or  oil),  it  is  referred 
to  as  "mud".  All  of  Region  lO's  previous 
permits  address  only  the  discharge  of 
muds,  as  gas  fluids  are  not  used  in 
Alaskan  offshore  or  coastal  drilling 
operations.  As  discussed  below  in 
subsections  1  and  2.  the  discharge  of  oil- 


ba.sed  muds  (with  oil  as  the  continuous 
pha.se  and  water  as  the  dispersed  phase) 
is  prohibited  because  they  do  not 
comply  with  the  no  free  oil  limitation. 

The  Agency  understands  that  non- 
petroleum  hydrocarbon  organic  liquids 
are  being  developed  as  an  alternate  to 
gas,  water  or  hydrocarbon  (e.g.,  diesel  or 
mineral)  oil-based  drilling  muds.  The 
Agency  invites  comments  on  the 
applicability  and  feasibility  of  sucJi 
muds  to  exploratory  drilling  operations 
in  the  offshore  Arctic. 

1.  BCT  Limitations  on  Drilling  Muds 
and  Cuttings 

Free  oil  and  oil-txised  muds:  No 
discharge  of  free  oil  is  permitted  from 
the  discharge  of  drilling  mud  and  drill 
cuttings,  based  upon  the  guidelines.  The 
technology  basis  for  this  limitation  is 
substitution  of  water-based  drilling 
fluids  in  place  of  oil-based  muds,  non- 
petroleum  oil-containing  additives,  and 
minimization  of  the  use  of  mineral  oil. 
When  this  substitution  is  not  possible, 
the  guidelines  contemplated  that  the 
technology  basis  was  also  transportation 
and  discharge  onshore.  Free  oil  is  being 
regulated  under  BAT  as  an  "indicator" 


pollutant  for  the  control  of  toxic 
pollutants.  Although  it  is  not  a  listed 
conventional  pollutant,  as  is  oil  and 
grease,  free  oil  is  also  limited  as  a 
surrogate  for  oil  and  grease  under  BCT. 

The  discharge  of  oil-based  drilling 
fluids  is  prohibited  since  discharge  of 
oil-based  fluids  would  violate  the 
effluent  limitations  of  no  dis<Jiarge  of 
free  oil. 

Compliance  with  the  free  oil 
limitation  will  be  monitored  by  use  of 
the  Static  Sheen  Test  (see  40  CFR  part 
435.  appendix  1  to  subpart  A)  daily  and 
before  bulk  discharges.  Region  10  has 
required  the  use  of  the  Static  Sheen  Test 
in  previous  permits  because  visual 
observation  of  the  discharge  for  sheen 
upon  the  receiving  water  will  not 
prevent  violations  of  the  standard.  This 
test  is  also  appropriate  for  the  harsh 
weather  and  extended  periods  of 
darkness  common  in  Alaska. 

Previous  Region  10  permits  have 
contained  an  oil  content  limitation  on 
drill  cuttings.  However,  this  approach 
has  been  rejected  in  favor  of  the  no  free 
oil  limitation  contained  in  the 
guidelines.  As  discussed  at  56  FR  10682 
and  56  FR  10685  (March  13. 1991),  the 


Agency  rejected  an  oil  content 
limitation  based  on  cuttings  washing 
treatment  technologies  because 
limitations  on  other  parameters  (diesel 
oil,  free  oil,  and  toxicity)  are  sufficient 
to  reduce  toxics  from  drilling  wastes. 
Because  the  no  free  oil  limitation  is 
more  stringent  than  the  10%  by  weight 
limitation  on  the  oil  content  of  cuttings, 
this  change  does  not  invoke 
antibacksliding  provisions  (see  40  CFR 
122.44(l)(2)). 

2.  BAT  Limitations  on  Drilling  Muds 
and  Cuttings 

Toxicity:  Region  10  is  proposing  to 
incorporate  an  effluent  toxicity  limit  of 
minimum  96-hour  LC50  of  30,000  ppm 
suspended  particulate  phase  (SPP)  on 
discharged  drilling  muds  and  cuttings. 
This  limit  is  designed  to  be  a 
technology-based  control  on  toxicity,  as 
well  as  toxic  and  nonconventional 
pollutants.  The  30,000  ppm  SPP 
limitation  is  based  on  the  Agency's 
evaluation  that  it  constitutes  an 
economically  and  technically 
achievable  level  of  performance  and  is 
both  technologically  feasible  and 
economically  achievable  and  reflects 
BAT  level  of  control  (U.S.  EPA.  1993a) 
on  a  national  basis.  This  limitation  is 
present  in  the  general  permit  for  the 
Western  Gulf  of  Mexico  (57  FR  54652, 
November  19.  1992).  The  toxicity  limit 
is  also  present  in  a  recently  issued 
individual  NPDES  permit  for  ARCO 
Alaska  operations  in  Cook  Inlet. 

The  purpose  of  this  limitation  is  to 
encourage  the  use  of  water-based  or 
other  low  toxicity  drilling  fluids  and 
additives.  This  toxicity  criterion  became 
BAT  when  the  final  effluent  guidelines 
were  signed  January  15.  1993  (58  FR 
12469.  March  4.  1993). 

The  toxicity  limit  is  an  end-of-pipe 
discharge  limit;  and  represents  a 
different  approach  to  controlling  this 
wastestream  than  has  been  applied  in 
previous  general  permits  issued  by 
Region  10.  When  the  Region  issued  its 
first  general  permits  under  the  proposed 
guidelines,  it  developed  a  case-by-case 
approach  to  limiting  the  toxicity  of 
discharged  mud/additive  systems  as  BPJ 
determination  of  BAT  until  guidelines 
could  be  promulgated.  Region  10  used 
the  30,000  ppm  SPP  value  as  a  criterion 
in  evaluating  available  bioassay  data  for 
the  proposed  discharges.  The  process  of 
evaluating  each  mud/additive  system 
with  respect  to  the  discharge  toxicity 
constituted  BPJ  determination  of  BAT. 
Since  the  guidelines  have  now  been 
promulgated  with  a  toxicity  limitation 
for  driUing  muds  and  cuttings.  Region 
10  will  be  discontinuing  the  mud 
preapproval  process  in  favor  of  the  end- 
of-pipe  limitation. 


Compliance  with  the  drilling  mud 
toxicity  limit  will  be  determined  by 
using  the  Drilling  Fluids  Toxicity  Test 
(see  appendix  2  to  subpart  A  of  part  435. 
58  FR  12507.  March  4.  1993).  At  a 
minimum,  monitoring  is  to  be  done  on 
a  monthly  basis  for  each  well.  When  the 
end-of-well  is  reached,  a  final  bioassay 
analysis  will  be  required  (see  Part 
II.A.l.k.  of  permit).  The  last  monthly 
bioassay  may  constitute  the  end-of-vvell 
bioassay.  If  a  mineral  oil  pill  is  required 
(Part  II.A.l.g.  of  permit),  the  mud  shall 
be  sampled  for  bioassay  prior  to 
application  of  the  pill  and  after  removal 
of  the  pill.  Complete  bioassay  reports 
are  required  as  part  of  the  regulatory 
record  for  each  well. 

Diesel  oil:  The  discharge  of  drilling 
muds  and  cuttings  which  have  been 
contaminated  by  diesel  oil  is  prohibited 
by  the  Agency,  in  accordance  with  the 
offshore  oil  and  gas  effluent  guidelines 
(58  FR  12469,  March  4.  1993).  The 
prohibition  on  the  discharge  of  diesel 
oil  has  been  part  of  all  of  the  general 
NPDES  permits  issued  by  Region  10  for 
the  Offshore  and  Coastal  Subcategories. 
Diesel  oil.  which  is  sometimes  added  to 
a  water-based  mud  system,  is  a  complex 
mixture  of  petroleum  hydrocarbons, 
known  to  be  highly  toxic  to  marine 
organisms  and  to  contain  numerous 
toxic  and  nonconventional  pollutants. 
The  pollutant  "diesel  oil"  is  being  used 
as  an  "indicator"  of  the  listed  toxic 
pollutants  present  in  diesel  oil  which 
are  controlled  through  compliance  with 
the  effiuent  limitation  (i.e..  no 
discharge).  The  technology  basis  for  this 
limitation  is  product  substitution  of  less 
toxic  mineral  oil  for  diesel  oil. 

Mercury  and  Cadmium  in  Barite:  In 
accordance  with  the  offshore  oil  and  gas 
effluent  guidelines  (58  FR  12469.  March 
4.  1993).  the  proposed  permit  contains 
limitations  of  1  mg/kg  mercur\'  and  3 
mg/kg  cadmium  in  barite.  Barite  is  a 
major  constituent  of  drilling  muds. 
These  restrictions  on  drilling  fluid 
influent  are  designed  to  limit  the 
discharge  of  mercury,  cadmium,  and 
other  potentially  toxic  metals  in  the 
drilling  fluid  effluent,  since  these  metals 
can  occur  as  contaminants  in  some 
sources  of  barite.  The  justification  for 
the  limitation  under  BAT  is  product 
substitution  or  transportation  and 
disposal  of  the  waste  onshore.  That  is. 
operators  can  substitute  "clean"  barite. 
which  meets  the  above  limitations,  for 
contaminated  barite,  which  does  not 
meet  the  limitations.  Numerous  offshore 
exploratory  wells  and  the  production 
wells  drilled  under  permits  previously 
issued  by  Region  10  have  been  drilled 
subject  to  this  requirement.  Chemical 
analyses  have  shown  that  the  barite 
used  has  not  exceeded  the  limitations. 


Further  discussion  on  the  mercury  and 
cadmium  limits  in  barite  is  presented  in 
the  offshore  oil  and  gas  guidelines  (58 
FR  12479-80.  March  4, 1993)  and  in  the 
development  document  (U.S.  EPA, 
1993a). 

EPA  has  eliminated  a  waiver 
provision  for  the  barite  limits  which 
was  in  the  previous  permits.  The  waiver 
stipulated  that  if  a  permittee  was  unable 
to  comply  with  the  barite  limitations 
due  to  the  lack  of  availability  of  barite 
which  meets  the  limitation,  then  the 
permittee  could  request  a  case-bv-case 
waiver  allowing  the  discharge  of  barite 
which  exceeded  the  limits  (53  FR 
37858,  September  28,  1988).  As  a  part 
of  the  effluent  guidelines  development, 
EPA  investigated  the  availability  of 
domestic  and  foreign  supplies  of  barite 
to  meet  the  cadmium  and  mercur>' 
limits.  The  Agency  also  considered  the 
potential  for  the  increased  demand  for 
clean  barite  stocks  resulting  from  this 
rule  to  cause  a  rise  in  the  cost  of  barite. 
(See  the  Development  Document  (U.S. 
EPA,  1993a)  and  the  Economic  Impact 
Analysis  (U.S.  EPA,  1993d)  for  detailed 
discussion  on  the  availability  and 
economic  availability.)  EPA  concluded 
that  "there  are  sufficient  supplies  of 
barite  capable  of  meeting  the  limits  of 
this  rule  to  meet  the  needs  of  offshore 
drilling  operations  (58  FR  12480,  March 
4,  1993).  Hence,  the  waiver  provision 
has  not  been  included  in  this  proposed 
general  permit. 

3.  Section  308  Documentation  and 
Monitoring  Requirements  for  Muds  and 
Cuttings 

The  following  reporting  and  discharge 
monitoring  requirements  are  based  on 
Section  308  of  the  Act  and  40  CFR 
122.44(i).  These  requirements  ser\'e  to 
determine  compliance  with,  or  the 
possible  future  need  for,  effluent 
limitations  in  the  permit. 
— Chemical  analysis 
— Chemical  inventory 
— Monitoring  volume  discharged 
— Mud  pian 

The  requirement  of  a  mud  plan  is  new 
and  is  explained  below.  The  first  three 
requirements  have  been  present  in 
previous  NPDES  general  permits  for  all 
coastal  and  offshore  operations  in 
Region  10.  The  chemical  analysis 
requirement  has  been  expanded  to 
require  analysis  of  total  recoverable 
metal  concentration,  in  addition  to  total 
metal  concentration.  Analyses  are  to  be 
conducted  on  spUt  samples.  This 
requirement  has  been  included  to 
enable  the  Agency  to  better  evaluate  the 
impact  of  metals  in  the  mud  discharges. 

Mud  Plans:  As  previously  noted. 
Region  10  plans  to  discontinue 
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authorization  of  mud/additive  systems. 
Instead  EPA  is  shifting  the 
responsibility  of  t;ase-by-case 
evaluations  from  (he  Region  to  the 
operator.  Resources  do  not  allow  Region 
10  to  continue  to  perform  (xJse-by-<'JJS« 
evaluations  or  to  issue  dis<:har)^ 
authorizations  for  each  drilling  mud/ 
additive  .system.  Hence,  the  proposed 
permit  contains  a  r»xiuir«ment  that  the 
ponnitteo  develop,  h.ive  on-site,  and 
available  upon  request  a  plan  for 
discharge  of  drilling  muds  and  additives 
(hereafter  (ailed  "mud  plan").  This 
ruquirtmieut  is  analoj'ous  to  analyses 
that  the  region  has  been  performing  in 
development  of  drilling  mud 
nuthohzalion.s. 

The  basis  for  the  mud  plan 
requirement  is  Section  30fl(a)|A)  of  the 
Alt  w  hich  provides  that  EPA  may 
require  the  permittee  to  establish  and 
maintain  re<;ords  and/or  report*  that 
will  assist  the  Region  to  determine 
compliance  with  other  requirements 
aiul  effluent  limitations  of  the  fwmiit 
The  mud  plan  is  one  component  of  tht; 
Best  Management  Piaclitjw  Plan  (see 
Part  U  F  4  d  (4)  of  the  permit).  The  mud 
plan  requirement  is  also  based  upon  the 
Pollution  Prevention  Act  and  its  policy 
of  prevention.  rw<luc1ion,  recycling,  and 
treatment  of  wastes  (PPA  Sec:tion 
102(b))  through  measures  which  inc:lude 
process  modirication,  materials 
sut>stitutiun.  and  improvement  of 
management  (PPA  Stn  tion  107(b)(3)).     • 

The  goal  of  requiring  development  of 
a  mud  plan  is  to  ensure  that  personnel 
on-site  are  knowledgeable  about  the 
information  needed  and  the  methcxls 
required  to  formulate  the  mud/ additive 
systems  in  order  to  meet  the  effluent 
toxicity  limit.  Simply  put,  the  mud  plan 
is  intended  to  be  a  written  guide  to 
planning  for.  and  using,  a  mud/additive 
svstem  in  compliance  with  the  permit. 

Region  lO's  case-by-case  approach  to 
evaluating  discharge  of  mud/additive 
systems  coupled  with  u.se  of  worst  iMse 
cumul.itivn  toxicity  estimates  a%  liases 
for  authi  -rization.  has  been  conducive  to 
the  discharge  of  muds  with  lower 
toxicity  than  elsewhere  in  the  OCS.  To 
(I        "  '     ■  r.itors  have 

(I  t  thorough  planning 

and  evaluation  of  mud/additive  systems 
with  respect  to  possible  cumulative 
toxicity  does  consistently  result  in 
discharge  of  muds  that  are  less  toxic 
than  the  30,000  ppm  SPP  limit. 

The  mud  plan  is  intended  to 
di-monstrato  that  the  dis«;harxe<l  mud/ 
additive  system  for  the  well  in  question 
will  meet  the  effluent  limit  of  30.000 
ppm  SPP  based  on  the  following 
d(K:ision  rjiteria; 


— Estimates  of  worst  case  cumulative 

discharge  toxicity  (either  calculated  or 

actual  toxicity  test  results); 
—Estimates  of  toxicity  of  discharged 

mud  when  a  mineral  oil  pill  has  been 

used: and 
— Use  of  less  toxic  alternatives  where 

possible. 

The  mud  plan  shall  also  include  a 
clearly  stated  proc.odure  for  dealing  with 
situations  in  which  additives  not 
originally  planned  for  are  netxled  at  the 
"last  minute."  This  procedure  should 
enable  drilling  and  mud  personnel  to 
determine  whether  an  additive  or  mud 
component  may  be  added  to  the 
circulating  mud  system  without 
significant  effect  u|)on  the  discharge 
toxicity.  Criteria  for  reaching  this  type 
of  "last  minute"  additive  decision  shall 
bo  clearly  spe<;ified  in  the  mud  plan. 

In  addition  to  developing  the  mud 
plan,  the  operator  is  also  required  to 
certify  that  the  mud  plan  is  complete, 
on-site,  and  available  upon  nx]uest  (see 
Pan  II.A.l.f.  of  the  permit). 

Certification  is  due  no  later  thnn 
submission  of  their  written  notice  of 
intent  to  commence  discharge  (see  Part 
l.C  of  the  permit). 

4.  Section  403(c)  Requirements  for 
Muds  and  Cuttings 

Depth-related  Restrictions:  Additional 
ivstrictions  on  these  discharges  are 
necessary  to  ensure  no  unreasonable 
degradation  of  the  environment.  The 
area  of  coverage  includes  water  depths 
from  5  to  about  3.000  meters  deep. 
Discharge  rate  limitations  on  total  muds 
and  cuttings  have  been  established  in 
the  ocean  dis4.hargc  criteria  evaluation 
process  in  order  to  allow  adequate 
dispersion  of  the  discharges.  These 
maximum  rates  are: 
— No  discharge  in  waters  less  than  5 

meters  deep. 
— 500  bbl/hr  Tor  discharges  into  waters 

greater  than  5  meters  but  not  more 

than  20  meters  in  depth. 
— 7.50  bbl/hr  for  discharges  into  waters 

greater  than  20  meters  but  not  more 

than  40  meters  in  depth,  and 
— 1,000  bbl/hr  for  discnarges  into  waters 

greater  than  40  meters  in  depth. 

These  limits  are  neces.sary  because  for 
any  given  discJiarge  rate,  the  dilution  of 
drilling  muds  and  cuttings  is  not  as 
great  in  shallow  waters  as  in  deeper 
waters.  However,  at  any  particular  water 
depth,  greater  dilution  close  to  the 
discharge  point  will  be  achieved  with  a 
lower  discharge  rate.  These  maximum 
rates  will  ensure  that  the  water  quality 
standards  will  not  be  exceeded  at  the 
e<ige  of  the  100  meters  mixing  zone 
(Tetra  Tech.  1994a). 

Previous  permits  have  allowed  the 
discharge  of  drilling  muds  and  cuttings 


between  2  and  5  meters  depth. 
However,  computer  modeling  of  the 
dispersion  of  the  drilling  muds 
conducted  for  this  permit  in  2-5  meters 
depth  did  not  perform  adequately  (Tetra 
Tech.  1994a).  The  maximum  depth  of 
mud  accumulation  for  these  cases  was 
10-20  times  gri;afer  than  the  water 
depth.  Mud  accumulations  of  this 
magnitude  would  effectively  bury  the 
drilling  mud  outfall,  making  any 
c:alculation  of  dilution  values 
meaningless.  Accordingly.  EPA  is 
proposing  zero  discharge  of  muds  and 
cuttings  in  waters  less  than  5  meters 
deep. 

Atval  Restrictions:  Discharge  of  muds 
and  cuttings  are  prohibited  in  the 
following  four  areas: 

(a)  Between  the  shore  (mainland  and 
barrier  islands)  and  the  5  meters 
isobath. 

(b)  within  1000  meters  of  river 
mouths  or  dehas  during  unstable  or 
broken  ice  or  of)en  water  conditions, 

(c)  Within  1000  meters  of  the 
Stefansson  Sound  Boulder  Patch,  and 

(d)  Within  3  miles  of  Kasegaluk 
lagoon  or  the  passes  of  Kasegaluk 
Lagoon. 

For  the  specific  requirements,  see 
Parts  II.  A. 3.  of  the  permit.  In  accordance 
with  40  CFR  125.123  (c),  the  Director 
has  prohibited  these  discharges  be<ause 
the  Region  has  determined  they  may 
cause  unreasonable  degradation  of  the 
marine  environment.  Prohibition  (a)  has 
changed  from  previous  permits  as 
described  in  the  previous  section  of  this 
fa<:t  sheet.  Prohibitions  (b)  and  (c)  are 
contained  in  the  previous  Beaufort  Sea 
NPDES  general  permits  (49  FR  23734, 
lune  7.  1984  and  53  FR  37846. 
September  28. 1988).  This  is  the  first 
time  that  a  provision  concerning 
Kasegaluk  Lagoon  has  been  included  in 
a  general  permit  for  offshore  oil  and  gas 
exploration  since  the  area  has  never 
been  covered  by  an  NPDES  permit  for 
exploratory  oil  and  gas  operations. 

With  regard  to  (a)  and  fb)  above,  EPA 
has  extensively  studied  the  nearshore 
zone  of  the  Alaskan  Beaufort  Sea  in 
several  Ocean  Discharge  Criteria 
Evaluations  (Tetra  Tech.  1994a;  Jones  4 
Stokes.  1983,  1984).  These  evaluations 
have  clearly  shown  that  these  nearshore 
areas  provide  important  feeding  and 
migratory  habitat  for  a  large  number  of 
species  including  fish,  waterfowl,  and 
mammals.  Further,  these  areas  provide 
essential  feeding  and  preferred  habitat 
for  species  of  major  importance  for 
subsistence  and  commercial  fisheries. 

Concerning  (c)  above,  the  proposed 
permit  does  not  authorize  discharges 
within  1000  meters  of  the  Stefansson 
Sound  Boulder  Patch  as  defined  by 
Ehjnton  et  al.  (1982).  The  "Patch"  is  a 


rare  and  unique  biological  community 
that  is  susceptible  to  adverse  effects 
caused  by  discharged  drilling  muds  and 
cuttings. 

As  noted  in  (d)  above,  the  proposed 
permit  restricts  activity  near  Kasegaluk 
Lagoon  and  its  barrier  island  system. 
Specifically  discharge  is  prohibited 
within  Kasegaluk  Lagoon  and  in  the 
waters  within  3  miles  of  the  following 
passes  intensively  used  by  the  beluga 
whales:  Kukpowruk  Pass,  Akunik  Pass. 
Utukok  Pass,  Icy  Cape  Pass,  and 
Alokiakatat  Pass.  This  restriction  is  in 
accordance  with  the  North  Slope 
Borough's  Coastal  Management  Program 
(NSB.  1988).  The  NSB  recognizes 
Kasegaluk  Lagoon  as  a  Candidate  Area 
Meriting  Special  Attention  (AMSA)  and 
imposes  the  above  restrictions. 

Kasegaluk  Lagoon  extends  for 
approximately  140  miles  along  the 
Chukchi  Sea  coast.  About  90  miles  of 
the  lagoon  is  south  of  Icy  Cape  and  the 
rest  is  north  of  Icy  Cape.  Kasegaluk 
Lagoon  is  located  in  state  waters  of  the 
Chukchi  Sea  and  provides  important 
habitat  for  spotted  seals  and  beluga 
whales.  Beluga  whales  are  known  to 
feed,  calve  and  may  molt  in  this  lagoon 
(North  Slope  Borough,  1988;  Frost  and 
Lowry,  1993;  Tetra  Tech,  1994a). 
Spotted  seals  also  calve  in  Kasegaluk 
Lagoon  (NSB,  1988).  The  lagoon  also 
provides  important  feeding,  migrating, 
and  rearing  areas  for  marine  and 
anadromous  fish,  as  well  as  migratory 
birds. 

Kasegaluk  Lagoon,  the  barrier  islands, 
and  the  nearshore  wateis  seaward  of  the 
barrier  islands  are  an  important 
subsistence  area  for  the  villagers  of 
Point  Lay  (NSB.  1988).  Subsistence 
activities  that  occur  seasonally  in  the 
Kasegaluk  Lagoon  Candidate  AMSA 
area  include  egg  gathering,  waterfowl 
hunting,  sealing,  fishing,  walrus 
hunting,  and  whaling  for  belugas.  This 
proposed  permit  and  the  Borough's 
management  program  recognizes  the 
importance  of  the  area  for  marine 
mammals,  seabirds,  and  subsistence 
activities. 

Environmental  Monitoring: 
Environmental  monitoring  is  required  in 
two  areas  which  are  of  particular 
concern  to  Region  10:  discharge  of 
drilling  muds  and  cuttings  below-ice  to 
water  depths  shallower  than  20  meters 
and  within  1000  meters  of  an  area  of 
biological  concern  (i.e.,  a  unique 
biological  community  or  habitat).  The 
Director  has  determined  that  controlled 
discharges  to  these  areas,  in  accordance 
with  40  CFR  125.123(a)  and  the 
limitations  and  conditions  in  the  draft 
permit,  will  not  cause  unreasonable 
degradation  of  the  marine  environment. 
Environmental  monitoring  is  required  to 


verify  that  discharges  to  these  areas  will 
not  produce  conditions  in  the  future 
that  vv'ould  lead  to  unreasonable 
degradation. 

C.  Deck  Drainage  (Discharge  002) 

Deck  drainage  includes  all  waste 
resulting  from  deck  washings,  spillage, 
rainwater,  and  run-off  from  gutters  and 
drains  including  drip  pans  and  work 
areas.  Oil  and  grease  are  the  primary 
pollutants  identified  in  deck  drainage. 
In  addition  to  oil,  various  other 
chemicals  used  in  drilling  operations 
may  be  present.  Specific  conventional, 
toxic,  and  non-conventional  pollutants 
found  in  deck  drainage  are  controlled  by 
the  prohibition  on  the  discharge  of  free 
oil.  Deck  drainage  discharges  are  not 
continuous  and  can  vary  significantly  in 
volume. 

Free  oil:  EPA  is  controlling  pollutants 
found  in  deck  drainage  by  the 
prohibition  on  the  discharge  of  free  oil. 
This  limit  is  the  current  BPT  level  of 
control  and  is  also  the  appropriate  level 
of  control  under  BCT  and  BAT.  No  free 
oil  is  permitted  from  the  discharge  of 
deck  drainage  in  accordance  with  the 
offshore  oil  and  gas  effluent  guidelines 
(58  FR  12506.  March  4.  1993).  Deck 
drainage  was  subject  to  this  limitation 
in  the  previous  permits  issued  by 
Region  10  and  past  practices  have  not 
resulted  in  violations  of  this  limit. 

Compliance  with  the  free  oil 
limitation  for  deck  drainage  will  be  by 
visual  observation  for  a  sheen  on  the 
receiving  water  as  mandated  by  the 
offshore  oil  and  gas  guidelines  (58  FR 
12506.  March  4.  1993).  except  under  the 
conditions  described  below.  The  Static 
Sheen  Test  will  also  be  required  for  the 
monitoring  of  deck  drainage  during 
unstable  or  broken  ice  and  stable  ice 
conditions.  Use  of  the  Static  Sheen  Test 
will  prevent  a  violation  of  the  free  oil 
limitation  in  those  discharges  most 
likely  to  be  contaminated  with  oil.  This 
would  not  be  possible  with  an  after-the- 
fact  visual  observation  of  a  sheen  on  the 
receiving  water.  This  requirement  is 
similar  to  requirements  in  the  Region's 
previous  permits  and  will  not  result  in 
any  additional  costs  to  the  industry. 

Flow  Rate:  Flow  rate  is  required  to  be 
estimated  monthly.  The  basis  for  this 
requirement  is  Section  308  of  the  Act. 

D.  Sanitary  Wastes  (Discharge  003) 

The  sanitary  wastes  from  offshore  oil 
and  gas  facilities  are  made  up  of  human 
body  wastes  from  the  toilets  and  urinals. 
The  volume  and  concentrations  of  these 
wastes  vary  widely  with  time, 
occupancy,  platform  characteristics,  and 
operational  status  (U.S.  EPA.  1993a). 

Floating  Solids:  The  prohibition  on 
floating  solids  is  mandated  by  the 


offshore  oil  and  gas  guidelines  for 
facilities  intermittently  manned  or 
continuously  manned  by  fewer  than  10 
persons  (58  FR  12470,  March  4,  1993). 
This  requirement  does  not  specifically 
apply  to  facilities  continuously  manned 
by  10  or  more  persons  (however,  the 
method  of  compliance  with  the  residual 
chlorine  limit  effectively  limits  floating 
solids  for  these  facilities).  Since 
previous  permits  for  exploratory 
operations  in  the  Beaufort  and  Chukchi 
Seas  have  prohibited  the  discharge  of 
floating  solids  for  all  facilities  regardless 
of  staffing.  Region  10  is  continuing  the 
requirement  in  this  permit  based  upon 
antibacksliding  provisions  [40  CFR 
122.44(11(2)].  This  BCT  prohibition  on 
the  discharge  of  floating  solids  is 
equivalent  to  the  current  level  of  control 
for  sanitary  wastes  in  previous  permits. 

Residual  Chlorine:  Chlorine  is 
regulated  by  the  Agency  in  the  offshore 
oil  and  gas  effluent  guidelines  as  a 
conventional  pollutant.  Chlorine  is 
added  to  the  w'-astestream  to  control 
fecal  coliforms  in  the  discharge. 
Facilities  continuously  manned  by  10  or 
more  persons  are  required  to  have  a 
residual  chlorine  content  of  1  milligram 
per  liter  (and  maintained  as  close  to  the 
limit  as  possible).  This  limitation  has 
been  in  previous  Region  10  permits  and 
is  in  the  proposed  permit  as  well. 

For  facilities  with  fewer  than  10 
persons  or  intermittently  staffed  by  any 
number  of  persons  (i.e..  M91M 
facilities),  the  proposed  permit  prohibits 
the  discharge  of  floating  solids  only. 
with  no  chlorine  limitation. 

E.  Domestic  Wastes  (Discharge  004)         > 

Domestic  wastes  refers  to  materials 
discharged  from  sinks,  showers, 
laundries,  safety  showers,  eyewash 
stations,  and  galleys.  Because  domestic 
wastes  do  not  contain  fecal  coliform. 
chlorination  is  not  required. 

Floating  Solids:  Under  BCT.  EPA  is 
prohibiting  the  discharge  of  floating 
solids.  The  limitation  is  included  in  the 
offshore  oil  and  gas  guidelines  (58  FR 
12487.  March  4.  1993)  and  is  equivalent 
to  the  current  level  of  control  for 
sanitary  wastes  in  the  previous  permits. 

Visible  Foam:  Discharges  of  visible 
foam  are  prohibited  under  BAT  in  the 
offshore  oil  and  gas  guidelines  (58  FR 
12487,  March  4.  1993).  This  limitation 
is  equivalent  to  the  current  level  of 
control  for  domestic  wastes  in  existing 
permits  and  past  practices  have  not 
resulted  in  violations  of  this  limitation. 

All  other  domestic  waste:  This  permit 
includes  requirements  limiting  the 
discharge  of  all  other  domestic  waste 
(g^bage)  as  included  in  U.S.  Coast 
Guard  regulations  at  33  CFR  part  151. 
These  limitations  are  a  new  feature  in 
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EPA  offshore  oil  and  gas  permits  for 
Btiaufort  and  Chukchi  Seas  operators 
and  reflect  the  offshore  oil  and  ^as 
effluent  guidelines  (58  FR  12487.  Mart  h 
4.  1993).  The  recjuirements  on  gartKige 
are  currently  included  in  the  most 
n-  nuance  of  the  Western  Gulf  of 

M.  .  iieral  permit  (57  VK  54fi54. 

November  19.  1992). 

As  proposed,  the  reissued  permit  will 
prohibit  the  discharge  of  garbage 
including  foot!  wastes  within  12 
nauti(uil  miles  from  nearest  land. 
Comminuted  food  waste  which  is  able 
to  pa-is  through  a  screen  with  a  mesh 
size  no  larger  than  25  mm 
(approximately  1  inch)  may  be 
dischai^ed  12  or  more  nautical  miles 
from  nearest  land.  Incineration  ash  and 
non-plastic  clinkers  that  can  pass 
through  a  25  mm  mesh  s<:reen  may  bo 
discharged  bevond  3  miles  from  nearest 
land,  otherwi.se  ash  and  non-plastic 
clinkers  can  only  be  discharged  beyond 
12  nautical  miles  from  nearest  land. 

Sin«:e  this  BCT  limitation  already 
exists  in  Coast  Guard  regulations  and 
other  NPDES  permits,  it  will  not  result 
in  any  additional  compliance  cost,  or 
additional  nun-water  quality 
environmental  impacts.  There  are  no 
incremental  costs  associated  with  the 
limitation. 

F.  Miscfllaneous  Discharges: 

Desalination  unit  wastes  (0<)S). 
blowout  preventer  fluid  (006).  boilor 
blowdown  (007),  fire  control  system  test 
water  (008).  non-contact  cooling  water 
(009).  uni.ontaminated  ballast  water 
(010).  uncontaminated  bilge  water  (01 1), 
excess  cement  slurry  (012).  and  mud. 
cuttings,  and  cement  at  the  sea  floor 
(013). 

No  free  oil:  Region  10  has  detennined 
that  no  free  oil  shall  be  discharged.  The 
no  free  oil  limitation  is  Region  lO's  b4>st 
pr  nation  of 

Hi  -S. 

Compliance  with  the  free  oil  liniit.ition 
for  miscellaneous  discharges  will  be  by 
visual  observation  for  a  sheen  on  the 
ret^i'iving  water,  except  for  '  !»;r 

under  the  conditions  descru  dw. 

All  of  these  discharges  have  been 
subject  to  this  limitation  in  the  previous 
permits  issued  by  Region  10  and  |)ast 
practices  have  not  resulti'd  in  violations 
of  this  limit. 

C.  Disihnrgr  014  (Test  Fluids) 

Limited  volumes  of  formation  waters 
which  are  oncount«'red  during  testing  of 
the  well  are  authorized  for  dis<:harge  as 
test  fluids.  Fonnation  waters  are 
eiu  ounleretl  during  well  U-  '  'I  are 

Similar  in  coinpn.sition  to  pi'  i 

waters. 


Free  oil:  As  previously  discussed,  no 
discharge  of  free  oil  is  permitted  from 
discharges  authorized  by  this  permit.  In 
previous  general  permits.  Region  10  has 
determined  that  the  BCT  effluent 
limitations  guideline  of  no  discharge  of 
free  oil  from  the  discharge  of  deck 
drainage,  drilling  muds,  drill  cuttings, 
and  well  treatment  fluids  should  apply 
to  other  discharges,  including  test 
fluids.  The  no  free  oil  limitation  is 
Region  lO's  best  professional  judgement 
determination  of  BCT  controls  for  the 
test  fluids  discharge.  Operators  have 
been  subje<:t  to  a  no  free  oil  limitation 
in  previous  permits  issued  by  Region 
10.  and  past  practices  have  not  resulted 
in  violations  of  this  limitation.  In 
aci:ordance  with  Section  308.  the  Static 
Sheen  Test  will  be  required  for  the 
monitoring  of  test  fluids. 

Oil  and  grease:  Although  oil  and 
grease  is  a  conventional  pollutant 
subject  to  BCT.  it  also  serves  as  BAT 
(i.e..  as  an  indicator  of  toxic  pollutants) 
for  product  water.  Specifically,  the 
toxic  pollutants  which  are  controlled  by 
limiting  oil  and  grease  include  phenol, 
naphthalene,  ethylbenzene.  and  toluene 
(U.S.  EPA  1993a).  EPA  has  determined 
that  it  is  not  technically  feasible  to 
control  these  toxic  pollutants 
individually  so  that  the  limitation  on  oil 
and  grease  controls  dis<;harge  these 

t)ollutants  in  produced  water  at  the  BAT 
evel  (U.S.  EPA  1993a). 

The  promulgated  BAT  for  oil  and 
grease  in  produced  water  as  29  mg/1 
monthly  average  and  42  mg/l  daily 
maximum  based  upon  the  improved 
operating  performance  of  gas  flotation 
te<;hnology  (58  FR  12506.  March  4. 
1993).  Based  upon  the  chemical 
similarity  of  test  fluids  and  produced 
water.  Region  10  Agency  has 
determined  that  it  is  reasonable  to  apply 
the  produced  water  provisions  to  test 
fluids.  Accordingly,  the  proposed 
permit  limits  on  oil  and  grease  in  test 
fluids  are  29  mg/l  monthly  average  and 
42  mg/l  daily  maximum. 

pH:  The  pH  of  discharged  test  fluids 
(which  may  have  a  substantially 
different  pH  from  that  of  the  ambient 
retjeiving  water)  has  been  limited  to  a 
range  of  65-8.5  at  the  point  of 
d      '    -      !    !'      on  lO'sbest 

\i  iinent.  this  limitation 

apprupnateiy  equals  a  BPT  level  of 
control.  No  more  string»'nt  standard  has 
been  identified  by  the  Region  at  this 
time.  Therefore.  Region  10  is  setting  a 
BCTT  effluent  limitation  for  the  pH  of  test 
fluids  equal  to  that  of  Bf*T.  This 
limitation  wilt  ensure  that  pll  changes 
greater  than  0.2  pH  unit  will  not  occur 
lievond  the  edge  of  the  100-meter 
mixing  zone  140  CFR§  125. 121(c)I.  This 
requirement  has  been  and  is  routinely 


complied  with  by  operations  under 
previous  BPT  permits  and  thus,  reflects 
no  cost  incremental  to  BFT 

H.  Other  Discharge  Limitations 

No  Floating  Solids,  or  Visible  Foam, 
or  Oily  Wastes:  Region  10  has 
determined  that  the  BCT  effluent 
limitations  guideline  of  no  discharge  of 
floating  solids  from  the  discharge  of 
sanitary  wastes  should  apply  to  all  other 
discharges  as  well.  Operators  have  been 
subject  to  a  visible  foam  limit  and  an 
oily  waste  limit  in  previous  permits 
issued  by  Region  10  and  past  practices 
have  not  resulted  in  violations. 

Surfactants,  Dispersants.  and 
Detergents:  The  draft  permit  contains  a 
provision  that  the  discharge  of 
surfactants,  dispersants.  and  detergents 
shall  l)e  minimized  except  as  ne<:essary 
to  comply  with  the  safety  requirements 
of  the  Occupational  Health  and  Safety 
Administration  and  the  Minerals 
Management  Service.  These  products 
contain  primarily  nonconventional 
pollutants.  This  provision  previously 
appeared  in  the  permits  for  the  Beaufort 
Sea.  Chukchi  Sea.  Norton  Sound,  Bering 
Sea.  and  Cook  Inlet. 

Rubbish,  Trash,  or  Other  Refuse:  The 
discharge  of  any  solid  material  not 
authorized  by  this  permit  (as  described 
above)  is  prohibited.  This  permit 
includes  limitations  set  forth  by  the  U.S. 
Coast  Guard  in  33  CFR  part  151  for 
domestic  waste  disposal  from  all  fixed 
or  floating  offshore  platfonns  and 
associated  vessels  engaged  in 
exploration  of  seabed  mineral  resources. 
These  limitations,  as  specified  by 
Congress  apply  to  all  navigable  waters 
of  the  United  States. 

This  permit  prohibits  the  discharge  of 
"garbage"  including  food  wastes,  within 
12  nautical  miles  from  nearest  land. 
Comminuted  food  waste  (able  to  pass 
through  a  screen  with  a  mesh  size  larger 
than  25  mm.  approximately  1  inch)  may 
be  discharged  from  operations  located 
12  nautical  miles  or  more  from  land. 
Graywater,  drainage  from  dishwater, 
shower,  laundry,  bath  and  washbasins 
are  not  considered  "garbage"  within  the 
meaning  of  the  Coast  Guard  regulations. 
Incineration  ash  and  non-plastic 
clinkers  that  r^n  pass  throui;h  a  25  mm 
mesh  screen  may  be  disf;harged  greater 
than  3  miles  fron;  the  nearest  land; 
otherwise,  ash  and  non-plastic  clinkers 
can  only  be  discharged  beyond  12 
nautical  miles  from  nearest  land. 

Other  Toxic  and  Non-ccnventional 
Compounds:  Under  the  proposed 
permit,  prohibitions  on  discharges  of 
the  following  pollutants  are  retained: 
halogenated  phenol  compounds, 
trisodium  nitrilotriacetic  acid,  sodium 
chromate.  and  sodium  dichromato.  The 


class  of  halogenated  phenol  compounds 
includes  toxic  pollutants,  and  sodium 
chromate  and  sodium  dichromate 
contain  chromium,  also  a  toxic 
pollutant.  Trisodium  nitrilotriacetic 
acid  is  a  nonconventional  pollutant.  The 
discharge  of  these  compounds  was 
previously  prohibited  in  the  general 
permits  for  the  Beaufort  Sea.  Chukchi 
Sea.  Norton  Sound,  Bering  Sea.  and 
Cook  Inlet. 

/.  Best  Management  Practice  Plan 
Requirement 

It  is  national  policy  that,  whenever 
feasible,  pollution  should  be  prevented 
or  reduced  at  the  source,  that  pollution 
which  cannot  be  prevented  should  be 
recycled  in  an  environmentally  safe 
manner,  and  that  disposal  or  release 
into  the  environment  should  be 
employed  only  as  a  last  resort  and 
should  be  conducted  in  an 
environmentally  safe  manner  (Pollution 
Prevention  Act  of  1990,  42  U.S.C. 
13101).  Section  402(a)(1)  authorizes 
EPA  to  include  miscellaneous 
requirements  in  permits  on  a  case-by- 
case  basis  which  are  deemed  necessary 
to  carry  out  the  provisions  of  the  Act. 
Best  Management  Practices  (BMPs).  in 
addition  to  numerical  effluent 
limitations,  are  required  to  control  or 
abate  the  discharge  of  pollutants  in 
accordance  with  40  CFR  122.44(k). 

Pursuant  to  Section  402(a)(1)  of  the 
Clean  Water  Act  and  Region  10  policy 
(EPA  Region  10. 1992).  development 
and  implementation  of  a  Best 
Management  Practices  Plan  is  included 
as  a  condition  of  this  NPDES  general 
permit. 

The  proposed  general  permit  requires 
the  development  and  implementation  of 
a  BMP  Plan  which  prevents  or 
minimizes  the  generation  of  pollutants, 
their  release,  and/or  potential  release 
from  the  facility  to  the  waters  of  the 
United  States  through  normal 
operations  and  ancillary  activities. 
Relevant  operations  and  activities 
include  material  storage  areas,  site 
runoff,  storm  water,  in-plant  transfer, 
process  and  material  handling  areas, 
loading  or  unloading  operations, 
spillage  or  leaks,  sludge  and  waste 
disposal,  or  drainage  from  raw  material 
storage. 

In  addition  to  developing  and 
implementing  the  BMP  Plan,  the 
operator  is  also  required  to  certify  that 
the  BMP  Plan  is  complete,  on-site,  and 
available  upon  request  (see  Part  II.F.l.  of 
the  permit).  Certification  is  required  no 
later  than  submission  of  their  written 
notice  of  intent  to  commence  discharge 
(see  Part  I.C.  of  the  permit).  These 
certification  requirements  are  similar  to 
the  requirements  for  a  mud  plan. 


The  BMP  Plan  must  be  amended 
whenever  there  is  a  change  in  the 
facility  or  in  the  operation  of  the  facility 
which  materially  increases  the  potential 
for  an  increased  discharge  of  pollutants. 
The  BMP  Plan  will  become  an 
enforceable  condition  of  the  permit:  a 
violation  of  the  BMP  Plan  is  a  violation 
of  the  permit. 

VI.  Other  Legal  Requirements 

A.  Oil  Spill  Requirements 

Section  311  of  the  Act  prohibits  the 
discharge  of  oil  and  hazardous  materials 
in  harmful  quantities.  Routine 
discharges  specifically  controlled  by  the 
permit  are  excluded  from  the  provisions 
of  Section  311.  However,  this  permit 
does  not  preclude  the  institution  of  legal 
action  or  relieve  permittees  from  any 
responsibilities,  liabilities,  or  penahies 
for  other,  unauthorized  discharges  of  oil 
and  hazardous  materials  which  are 
covered  by  Section  311  of  the  Act. 

B.  Endangered  Species  Act 

The  Endangered  Species  Act  (ESA) 
allocates  authority  to  and  administers 
requirements  upon  Federal  agencies 
regarding  endangered  species  of  fish, 
wildlife,  or  plants  and  habitat  of  such 
species  that  have  been  designated  as 
critical.  Its  implementing  regulations 
(50  CFR  Part  402)  require  EPA  to  ensure, 
in  consultation  with  the  Secretary  of  the 
Interior  or  Commerce,  that  any  action 
authorized,  funded  or  carried  out  by 
EPA  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species  or  adversely  affect 
its  critical  habitat.  [40  CFR  122.49(c)]. 
In  compliance  with  Section  7  of  the 
ESA,  an  endangered  species  list  was 
requested  by  EPA  and  received  from 
both  the  U.S.  Fiiih  and  Wildlife  Ser\'ice 
(USFWS)  and  the  National  Marine 
Fisheries  Service  (NMFS)  for  the 
affected  area.  The  following  threatened, 
endangered  and/or  candidate  species 
are  reported  to  potentially  occur  in  the 
vicinity  of  the  discharges  associated 
with  oil  and  gas  operations  proposed  by 
the  permit:  arctic  peregrine  falcon, 
spectacled  eider,  stellars  eider,  and 
bowhead  whale. 

A  draft  biological  evaluation  was 
prepared  by  Tetra  Tech  under  contract 
to  EPA  to  determine  whether  the 
discharges  authorized  by  this  proposed 
general  permit  are  likely  to  adversely 
affect  any  endangered  or  threatened 
species  or  its  critical  habitat  (Tetra 
Tech.  1994b).  Based  upon  the  available 
information,  it  is  not  expected  that  the 
exploratory  oil  and  gas  permitted 
discharges  and  related  activities  will  not 
adversely  affect  any  of  the  listed  species 
or  their  habitat. 


EPA  has  informally  consulted  with 
the  USFWS  and  the  NMFS  pursuant  to 
Section  7  consultation  of  the 
Endangered  Species  Act.  The  EPA 
shared  the  draft  biological  evaluation 
with  USFWS  at  their  request.  Comments 
raised  by  the  USFWS  have  been 
addressed.  EPA  has  forwarded  the 
revised  document  to  both  Services  for 
their  review.  EPA  will  consider  the 
Services'  comments  in  developing  the 
final  permit. 

C.  Coastal  Zone  Management  Act 

EPA  has  determined  that  the  activities 
authorized  by  this  general  permit  are 
consistent  with  local  and  state  Coastal 
Management  Plans.  The  proposed 
permit  and  consistency  determination 
will  be  submitted  to  the  State  of  Alaska 
for  state  interagency  review  at  the  time 
of  public  notice.  The  requirements  for 
State  Coastal  Zone  Management  Review 
and  approval  must  be  satisfied  before  . 
the  general  permit  may  be  issued. 

D.  Marine  Protection,  Research  and 
Sanctuaries  Act 

No  marine  sanctuaries  as  designated 
by  this  Act  exist  in  the  vicinity  of  the 
permit  areas. 

E.  State  Water  Quality  Standards  and 
State  Certification 

Since  state  waters  are  involved  in  the 
proposed  general  permit  area,  the 
provisions  of  Section  401  of  the  Act 
apply.  In  accordance  with  40  CFR 
124.10(c)(1).  public  notice  of  the  draft 
permit  has  been  provided  to  the  State  of 
Alaska  agencies  having  jurisdiction  over 
fish,  shellfish,  and  wildlife  resources 
(see  section  II.C.  above). 

F.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  e.xempted  this  action  from  the 
review  requirements  of  Executive  Order 
12866  pursuant  to  Section  8(b)  of  that 
order. 

G.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
draft  general  permit  under  the 
Paperwork  Reduction  Act  of  1980,  44 
use  3501  etseq.  Most  of  the 
information  collection  requirements 
have  already  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  in  submissions  made  for  the 
NPDES  permit  program  under  the 
provisions  of  the  Clean  Water  Act.  In 
addition,  the  environmental  monitoring 
requirements  pursuant  to  Section  403(c) 
of  the  Clean  Water  Act  in  Part  II.B.4  of 
this  permit  are  similar  to  the  monitoring 
requirements  that  were  approved  by 
OMB  for  the  previously  issued  Beautort 
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S«a  II  and  Chukchi  Sea  general  permits 
(September  28. 1968.  53  PR  37846)  and 
the  modification  of  the  Beaufort  Sea  II 
NPDES  general  pemHt  (September  27. 
1989.  54  FR  39574).  The  Tinal  general 
permit  will  explain  how  the  information 
collection  requirements  respond  to  any 
OMB  or  public  comments. 

//.  The  Regulatory  Flexibility  Act 

Aher  review  of  the  facts  presented  in 
the  notice  of  intent  printed  above.  I 
hereby  certify,  pursuant  to  the 
provisions  of  5  USC  605(b).  that  this 
general  permit  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
regulated  parties  have  greater  than  500 
employees  and  are  not  classified  as 
small  businesses  under  the  Small 
Business  Administration  regulations 
established  at  49  FR  5024  et  seq. 
(February  9.  1984).  These  facilities  are 
classified  as  Major  Group  13 — Oil  and 
Gas  Extraction  SIC  1311  Crude 
Petroleum  and  Natural  Gas. 

DatiHl:  August  31.  1994. 
Chuck  Clarke, 
Hefiional  Administrator.  Bef^ion  10. 
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FEDERAL  CCMMUNICATIONS 
COMMISSION 

[Report  No.  2] 

A  Petition  for  Reconsideration  of 
Actions  in  Rulemaking  Proceedings 

.September  15.  1994. 

A  Petition  for  reconsideration  has 
been  filed  with  respect  to  the 
Commission's  Order  listed  below.  The 


full  text  of  this  document  is  available  for 
viewing  and  copying  in  Room  616, 1919 
M  Street.  NW..  Washington.  DC,  by 
contacting  Donna  Viert  ((202)  418- 
1725).  In  addition,  copies  may  be 
purchased  from  the  Commission's  copy 
contrador,  fTS.  Inc.  ((202)  857-3800). 
Oppositions  to  this  petition  for 
reconsideration  must  be  filed  by 
O;tober5. 1994.  See  Section  1.4(b)  of 
the  Commission's  Rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  has  expired. 

Subject:  Specifications  as  to  Pleadings 
and  Documents;  Amendment  of  Section 
1.49  of  the  Commission's  Rule  (FCC  94- 
181). 

Filed  Bv:  David  B.  Popkin  on  August 
10. 1994.' 

Action  by  the  General  Counsel. 

Federal  Communications  Commission. 

William  F.  Catoo, 

Acting  Secretary. 

(FR  Doc  94-23208  Filed  9-19-94;  8:45  am) 
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FEDERAL  MARPTIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  IndeTinitication  of  Passengers 
for  Nonpertormance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonf)erformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Uw  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540.  as  amended: 

Holland  America  Line — Westours,  Inc.  (d/b/ 
a  Holland  America  Line)  and  HAL  Antillcn 
N.V.,  300  Elliott  Avenue  West.  SeaUle, 
Washington  98119 

Vessels^ 
NIEUW  AMSTERDAM 
NOORDAM 
ROTTERDAM 

Holland  America  Line — Westours.  Inc.  (d/b/ 
a  Holland  America  Line).  HAL  Shipping 
Ltd.  and  HAL  Antillen  N.V..  300  Elliott 
Avenue  West.  Seattle,  Washington  98119 

Vessel:  WESTERDAM 

Holland  America  Line — Westours,  Inc.  (d/b/ 
a  Windstar  Cruises),  Wind  Star  Limited. 
Windstar  Sail  Cruises  Limited  and  HAL 
Antillen  N.V  ,  300  Elliott  Avenue  West, 
Seattle,  Washington  98119 

Vessel:  WIND  .STAR 

Holland  America  Line — Westours,  Inc.  (d/b/ 
a  Holland  America  Line),  HAL  Cruises 
Limited,  Wind  Surf  Limited  and  HAL 
Antillen  N.V.,  300  Elliott  Avenue  West. 
Seattle,  Washington  98119 


Vessel:  VEEDAM 

Holland  America  Line — Westours,  Inc.  (d/b/ 
a  Windstar  Cruises),  Wind  Spirit  Limited, 
Windstar  Sail  Cruises  LimitcKl  and  HAL 
Antillen  N.V.,  300  Elliott  Avenue  West. 
Seattle,  Washington  98119 

Vessel:  WIND  SPIRIT 

Dated:  September  14,  1994. 

Joseph  C  Polking, 

Secretary. 

[FR  Doc.  94-23 1 70  Filed  9-19-94:  8:45  am) 
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Security  for  the  Protection  of  tfie 

Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  Issuance  of  Certificate 

(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Holland  America  Line — Westours,  Inc.  (d/b/ 
a  Holland  America  Line)  and  HAL 
Antillen  N.V.,  300  Elliott  Avenue  West, 
Seattle,  Washington  98119 
Vessels:  Nieuw  Amsterdam,  Noordam, 
Rotterdam 

Holland  America  Line — Westours.  Inc.  (d/b/ 
a  Windstar  Cruises),  Wind  Star  Limited 
and  HAL  Antillen  N.V  ,  300  Elliott 
Avenue  West,  Seattle,  Washington  98119 
Vessel:  Wind  Star 

Holland  America  Line^Westours,  Inc.  (d/b/ 
a  Windstar  Cruises),  Wind  Spirit  Limited 
and  HAL  Antillen  N.V.,  300  Elliott 
Avenue  West.  Seanle,  Washington  98119 
Vessel:  Wind  Spirit 
Dated:  September  14,  1994. 

loseph  C.  Polking, 

Secretary. 

IFR  Doc.  94-23171  Filed  9-19-94;  8:45  am) 
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Security  for  the  Protection  of  the 
Public  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on 
Voyages;  lssuar>ce  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Inciirred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Uw  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 


implementing  regulations  at  46  CFR  part 
540,  as  amended: 

Kloster  Cruise  Limited  (d/b/a  Norwegian 
Cruise  Line),  95  Merrick  Way.  Two 
Alhambra  Plaza.  Coral  Gables,  Florida 
33134 
Vessel:  WINDWARD 
Dated:  September  14,  1994. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc  94-23172  Filed  9-19-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

BB&T  Financial  Corporation,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Ytl2 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  On  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1342(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
21, 1994. 

.\.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  VV.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261; 

1 .  BB&T  Financial  Corporation, 
Wilson,  North  Carolina  and  BB&T 
Financial  Corporation  of  Virginia, 
Virginia  Beach,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  of 
Commerce  Bank,  Virginia  Beach, 
Virginia. 

In  connection  with  this  application 
BB&T  Financial  Corporation  of  Virginia 
had  applied  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 


the  voting  shares  of  Conunerce  Bank, 
Virginia  Beach,  Virginia. 
B.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1 .  Sun  Belt  Bancshares  Corporation, 
Wilmington,  Delaware;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  National 
Bank  of  Conroe,  Conroe,  Te.xas. 

2.  Woodforest  Bancshares,  Inc., 
Houston,  Texas;  to  accjuire  100  percent 
of  the  voting  shares  of  SunBelt 
Bancshares  Corporation,  Conroe.  Texas, 
and  thereby  indirectly  acquire  National 
Bank  of  Conroe,  Conroe,  Texas. 

3.  Woodforest  Holdings  Corporation, 
Houston,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  National 
Bank  of  Conroe,  Conroe,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  14. 1994. 
Jennifer  J.  )ohnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-23209  Filed  9-19-94;  8:45  am) 
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Bellevue  State  Bank  Employee  Stock 
Ownership  Plan  et  al.;  Formations  of, 
Acquisitions  by,  or  Mergers  of  Bank 
Holding  Companies;  and  Acquisitions 
of  Nonbanking  Company 

The  companies  listed  in  this  notice 
have  applied  under  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14) 
for  the  Board's  approval  under  section 
3  of  the  Bank  Holding  Company  Act  (12 
U.S.C  1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  companies  have  also  applied 
under  §  225.23(a)(2)  of  Regulation  Y  (12 
CFR  225.23(a)(2))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Companv  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.2'l(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Onc:e  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
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proposal  can  "rea.sonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  21. 
1994 

A.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1 .  Bellevue  State  Bank  Employee 
Stock  Ownership  Plan.  Bellevue.  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Bellevue  Service  Company, 
Bellevue.  Iowa,  and  thereby  indirectly 
acquire  Bellevue  State  Bank.  Bellevue. 
Iowa. 

In  connection  with  this  application. 
Bellevue  State  Bank  Employee  Stock 
Ownership  Plan.  Bellevue.  Iowa  has 
also  applied  to  acquire  Bellevue 
Insurance  Agency,  Bellevue.  Iowa,  and 
thereby  engage  in  the  sale  of  credit- 
related  insurance  pursuant  to  § 
225.25(b)(8)(i)  of  the  Boards  Regulation 
Y 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  Superior  Holdings.  Inc  .  Scottsdale. 
Arizona;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  De  Anza  Holding 
Ckirporation.  Sunnyvale.  California,  and 
thereby  indirectly  acquire  De  Anza 
Bank,  Sunnyvale,  California. 

In  connection  with  this  application, 
Superior  Holdings,  Inc  ,  has  also 
applied  to  engage  in  contmuing 
mortgage  banking  activities,  pursuant  to 
^  225.25(b)(1)  of  the  Boards  Regulation 
Y 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  14. 1994. 
Jennifer  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-23210  Filed  9-19-94:  8:45  am) 
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First  of  America  Bank  Corporation,  et 
a!.;  Acquisitions  of  Company  Engaged 
In  Permissible  NonbanKing  Activities 

The  organizations  listuii  lu  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (fl)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
CKJvurnors  not  later  than  October  2 1 . 
1994. 

A.  Finleral  Reserve  Bank  of  Chicago 
(lames  A  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

7.  First  of  America  Bank  Corporation. 
Kalamazoo.  Michigan;  to  acquire  100 
percent  of  the  voting  shares  of 
Presidential  Holdings  Corporation. 


Sarasota.  Florida,  and  its  wholly-owned 
subsidiary.  Presidential  Bank.  FSB, 
Sarasota.  Florida,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Bank  System.  Minneapolis. 
Mimiesota;  to  acquire  Metropolitan 
Financial  Corporation.  Minneapolis. 
Minnesota,  and  thereby  indirectly 
acquire  Metropolitan  Federal  Bank  FSB. 
Fargo,  North  IDakota.  and  thereby  engage 
in  operating  a  savings  association 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y;  MFC  Insurance 
Corporation.  Minneapolis.  Minnesota, 
and  thereby  engage  in  the  sale  of  life 
insurance  and  fixed  and  variable 
annuities  pursuant  to  12  U.S.C. 
1843(c)(8)(G)  and  §  225.25(b)(8)(vii)  of 
the  Board's  Regulation  Y.  and  the  sale 
of  securities  and  other  investment 
products,  including  fixed  and  variable 
annuities,  pursuant  to  §  225.25(b)(15)  of 
the  Boards  Regulation  Y  and  Norwest 
Corporation.  76  Federal  Reserve 
Bulletin  1058  (1990);  Equity  Title 
Services.  Inc..  Edina.  Minnesota,  to 
thereby  engage  in  title  insurance 
activities  pursuant  to  12  U.S.C. 
1843(c)(8)(G)  and  §  225.25(b)(8)(vii)  of 
the  Board's  Regulation  Y  and  real  estate 
settlement  and  closing  services  pursuant 
to  Nonvest  Corporation.  76  Federal 
Reserve  Bulletin  1058  (1990);  Rocky 
Mountain  Management  Information 
Services,  Inc.,  Minneapolis,  Minnesota, 
which  owns  10  percent  of  VVYNEB 
Financial.  Limited  Liabihty  Company. 
Cheyemie.  Wyoming  to  thereby  engage 
in  commercial  real  estate  lending 
activities  pursuant  to  §  225/25(b)(l)  of 
the  Boards  Regulation  Y;  Rocky 
Mountain  Insurance  and  Investment 
Corporation,  Minneapolis.  Mimiesota  to 
thereby  engage  in  the  sale  of  life 
insurance  and  fixed  and  variable 
annuities  pursuant  to  12  U.S.C. 
1843(c)(8)(G)  and  §  225.25(b)(8)(vii)  of 
the  Board's  Regulation  Y  and  the  sale  of 
securities  and  other  investment 
products,  including  fixed  and  variable 
annuities,  pursuant  to  §  225.25(b){15)  of 
the  Board's  Regulation  Y  and  Norwest 
Corporation.  76  Federal  Reser\'c 
Bulletin  873  (1990). 

C  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272; 

J.  Stratford  Bancshares.  Inc., 
Stratford,  Texas  and  Stratford 
Bancshares  of  Delaware,  Inc..  Dover. 
Delaware;  to  acquire  Panhandle 
Management  Corporation,  Dumas, 


Texas,  and  thereby  indirectly  acquire 
94.25  percent  of  North  Plains  Savings 
and  Loan  Association.  Dumas.  Texas, 
and  thereby  engage  in  operating  a 
savings  association  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  14,  1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc  94-2321 1  Filed  9-19-94;  8.45  ami 
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DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  506) 

Grants  For  Violence-Related  Injury 
Prevention  Research;  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1995 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces 
applications  are  being  accepted  for 
Violence-Related  Injury  Prevention 
Research  Grants  for  fiscal  year  (FY) 
1995.  The  Public  Health  Service  (PHS) 
is  committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortahty  and  improve 
the  quality  of  life.  This  aimouncement 
is  related  to  the  area  of  Violent  and 
Abusive  Behavior  (To  order  a  copy  of 
Healthy  People  2000,  see  the  Section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
Sections  301.  391-394  of  the  Public 
Health  Service  Act  (42  U.S.C.  241. 
280b-280b-3).  Program  regulations  are 
set  forth  in  Title  42  CFR  Part  52. 

Eligible  Applicants 

Eligible  applicants  include  all  non- 
profit and  for-profit  organizations.  Thus 
State,  and  local  health  departments, 
other  State  tmd  local  governmental 
agencies,  universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  small, 
minority  and/or  woman-owned 
businesses  are  eligible  for  these  research 
grants.  Current  holders  of  CDC  injury 
control  research  projects  are  eligible  to 
apply. 


Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Availability  of  Funds 

Approximately  $1.0  million  may  be 
available  in  FY  1995  to  fund 
approximately  3  to  5  grants.  The  amount 
of  funding  actually  available  may  vary 
and  is  subject  to  change.  New  grant 
awards  will  not  exceed  $300,000  per 
year  (including  both  direct  and  indirect 
costs).  Grant  applications  that  exceed 
the  $300,000  per  year  cap  will  be 
returned  to  the  investigator  as  non- 
responsive.  Research  grant  supplements 
will  generally  be  no  more  than  $75,000 
(including  both  direct  and  indirect 
costs).  New  awards  are  expected  to 
begin  on  or  about  September  1.  1995. 
Awards  will  be  made  for  a  12-month 
budget  period  within  a  project  period 
not  to  exceed  3  years.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  demonstrated  by  investigators 
at  work-in-progress  monitoring 
workshops,  the  achievement  of 
workplan  milestones  reflected  in  the 
continuation  application,  and  the 
availability  of  Federal  funds.  In 
addition,  continuation  awards  will  be 
eligible  for  increased  funding  to  offset 
inflationary  costs  depending  upon  the 
availability  of  funds. 

Purpose 

The  purposes  of  this  program  are  to: 

A.  Build  the  scientific  base  for  the 
prevention  of  injuries  and  deaths  due  to 
violence  in  the  following  three  priority 
areas:  interpersonal  youth  violence, 
youth  suicide,  and  firearm  injiuies  as 
delineated  in  Injury  Control  in  the 
1990s:  A  National  Plan  for  Action. 
Atlanta:  Centers  for  Ehsease  Control  and 
Prevention,  1993  and  Healthy  People 
2000; 

B.  Identify  effective  strategies  to 
prevent  violence-related  injuries; 

C.  Expand  the  development  and 
evaluation  of  current  and  new 
intervention  methods  and  strategies  for 
the  primary  prevention  of  violence- 
related  injuries; 

D.  Encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
medicine,  health  care,  public  health, 
criminal  justice,  and  behavioral  and 
social  sciences,  to  undertake  research  to 
prevent  and  control  injuries  from 
interpersonal  violence  and  suicidal 
behavior. 


Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  on  the 
applicant's  project  team. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  An  explanation  of  how  research 
findings  could  lead  to  the  development 
of  injury  control  inter\'entions  within  3- 
5  years  of  project  start-up.  Furthermore, 
how  the  research  findings  might  be 
disseminated  and  implemented  through 
organizations  (such  as  pubhc  health 
agencies)  or  systems,  both  public  and 
private. 

E.  The  ability  to  carry  out  injury 
control  research  projects. 

F.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  under  the 
heading  "Programmatic  Interests"  and 
in  Injur}'  Control  in  the  1990s:  A 
National  Plan  for  Action.  Atlanta: 
Centers  for  Disease  Control  and 
Prevention,  1993,  and  Healthy  People 
2000. 

Note:  Grant  funds  will  not  be  made 
available  to  support  the  provision  of  direct 
care  services. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement)  as  necessary  to 
meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Programmatic  Interests 

The  grants  should  concentrate  on  the 
need  to  prevent  the  morbidity, 
mortality,  and  disability  which  results 
from  interpersonal  violence  and  suicidal 
behavior,  in  order  to  reduce  their 
devastating  social  and  economic  impact 
on  the  nation.  Applicants  are 
encouraged  to  propose  research  which 
either:  (1)  Rigorously  evaluates  the 
outcomes  of  violence  prevention 
strategies  currently  in  use.  or  (2) 
identifies  modifiable  risk  factors  which 
can  lead  to  the  development  of  effective 
interventions.  Examples  of  possible 
projects  listed  under  the  priority  areas 
below  are  by  no  means  exhaustive,  and 
innovative  approaches  are  encouraged. 
Because  of  time  constraints,  comments 
were  not  solicited  from  the  general 
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(uiDiic  regarding  funding  priorities  and 
special  considerations. 

( 1 )  Evaluatinn  the  outrnmes  of 
violence  prevention  strategies: 

In  prevention,  there  is  speciTic  interest 
in  research  which  evaluates  the 
effectiveness  of  interventions  in 
preventing  violent  injuries  or  reducing 
their  impact  and  develops  the  basic 
sciences  of  injury'  (i.e..  social  and 
behavioral  science,  biomechanics,  and 
epidemiology).  This  research  might 
evaluate  one  or  more  different 
approaches  to  implementing  a  specific 
intervention  strategy.  In  addition,  there 
is  a  need  to  examine  intervention 
strategies  for  which  evidence  of 
effectiveness  is  either  sparse  or  totally 
lacking.  Interventions  chosen  for 
evaluation  should  have  a  significant 
potential  for  reduction  in  violent  injury 
morbidity,  mortality,  disability,  or  cost. 
Special  consideration  will  be  given  to 
grants  which  target  populations  at  high 
risk  for  violence-related  injuries  and 
their  con.sequences.  including 
adolescents,  women,  and  children, 
racial  and  ethnic  minorities,  urban 
residents,  and  people  with  low  incomes. 

Prevention  strategies  for  youth  suicide 
whose  effectiveness  should  be  assessed 
include; 

•  school  or  community  "gatekreper" 
training; 

•  screening  for  high-risk  youth; 

•  peer  support  programs; 

•  suicide  education  of  the  general 
population; 

•  crisis  centers  and  hotlines; 

•  limiting  access  to  lethal  means  of 
suicide,  such  as  firearms,  prescription 
drugs,  and  hi^h  places; 

•  intervention  after  a  suicide  or 
attempted  suicide  to  prevent  imitation 
due  to  the  effects  of  "contagion". 

Interventions  which  should  be 
evaluated  for  their  effectiveness  in 
preventing  firearm  injuries  are  listed 
below: 

•  fireann  design  modifications  to 
reduce  the  lethality  of  firearms  and 
ammunition,  loading  indicators,  and 
safety  mechanisms  to  prevent  accidental 
discharge; 

•  statutory  interventions  (e.g.. 
prohibiting  carrying  firearms  in  public, 
increasing  sentences  for  felony  gun  use. 
or  owner  liability  for  firearm  injury). 

•  imposing  waiting  periods  and  limits 
on  the  number  of  guns  which  can  be 
purchased  within  a  specified  time 
period; 

•  taxing  firearm  and/or  ammunition 
purchases; 

•  increased  gun  dealer  fees  and 
restrictions; 

•  metal  detectors  in  schools; 

•  fireann  licensure  system  (e.g.. 
restricting  youth  access  to  firearms, 
owner-registration  regulations,  etc.); 


•  storage  containers  which  limit 
unauthorized  access  to  weapons  and 
ammunition; 

•  disrupting  illegal  gun  markets 
through  localized  street-level  tactics 
currently  used  against  illegal  drug 
markets,  and  neighborhood-oriented 
police  coordination  with  residents  and 
community-based  organizations; 

•  public  education  campaigns  to 
change  weapon  storage  practices. 

Examples  of  interpersonal  youth 
violence  interventions  which  deserve 
further  evaluation  include: 

•  mentoring  programs  which  provide 
positive  adult  role  models  for  high-risk 
youth; 

•  public  information  campaigns 
which  dramatize  the  unacceptability 
and  enormous  social  and  economic  cost 
of  violence,  while  promoting 
alternatives  to  violence  as  a  means  of 
conflict  resolution; 

•  environmental  changes  such  as 
improved  lighting,  protective 
landscaping,  or  closed-circuit  television 
monitoring; 

•  legal  sanctions  restricting  youth 
access  to  alcohol; 

•  job  training  and  work  experiences; 

•  sports  and  recreational  activities 
which  offer  young  people  opportunities 
to  spend  time  in  a  structured  and 
purposeful  environment; 

•  parent  training  to  increase  parental 
support  for  non-violent  behavior  by 
youths. 

(2)  Identifying  modifiable  risk  factors: 

In  epidemiology,  there  is 
programmatic  interest  in  anaUlic 
research  that  identifies  mechanisms, 
causes,  or  risks  of  injury  which  might 
lead  to  new  or  more  effective 
interventions  against  the  four  types  of 
violence  highlighted  in  this 
announcement.  Examples  o{  potentially 
modifiable  risk  factors  which  should  be 
examined  for  each  area  are  listed  below: 

Youth  Suicide 

•  impact  of  acute  exposure  to  alcohol 
and  chronic  alcohol  abuse  on  suicidal 
behavior  among  youth; 

•  possible  relationship  between 
sexual  orientation  and  suicidal  behavior 
among  youth; 

•  impact  of  accessibility  to  lethal 
means  (e.g.,  guns,  medications)  upon 
youth  suicide; 

•  relationship  between  a  history  of 
physical  and/or  sexual  abuse  and 
suicidal  behavior  among  youth; 

Firearm  Injuries 

•  risk  of  firearm  injury  vs.  the 
protective  value  of  firearms; 

•  motives  and  sources  of  gun 
acquisition  by  adolescents; 

•  role  of  firearms  in  protecting  people 
from  injuries; 

Interpersonal  Youth  Violence 


•  role  of  social  and  economic  factors 
(e.g..  unemployment,  poverty,  family 
dysfunction,  and  racism)  in  contributing 
to  violent  behavior; 

•  early  childhood  experiences  of 
violence,  as  a  victim  or  witness,  related 
to  later  development  of  violent  behavior 
patterns; 

•  link  between  television  and  media 
portrayals  of  violence  and  the 
development  of  attitudes  which  lead  to 
violent  behavior  as  an  acceptable 
method  of  settling  confiicf ; 

•  influence  of  alcohol  or  other  drug 
use  upon  victimization  and  perpetration 
of  violent  behavior; 

•  role  of  academic  performance, 
athletics  or  other  extracurricular 
activities  as  a  protective  factor  for 
violent  behavior; 

•  history  of  prior  victimization  as  a 
predictor  of  risk  for  future  homicide/ 
assault  perpetration  or  victimization. 

Also  of  interest  is  research  that  more 
accurately  defines  the  cost  of  violent 
injuries  and  the  cost  effectiveness  or 
prevention  effectiveness  of 
interventions.  Cost  analysis  should  be 
included  in  the  plans,  where 
appropriate,  to  evaluate  an 
intervention(s)  that  addresses  one  of  the 
three  priority  areas  of  violence-related 
injury  research  previously  outlined, 
(i.e.,  youth  suicide,  firearm  injuries,  and 
interpersonal  youth  violence).  A  more 
complete  discussion  of  methodologies 
for  assessing  cost  analysis  is  presented 
in.  A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention.  (CDC.  Morbidity  and 
Mortality  Weekly  Report.  March  27. 
1992.  Volume  41,  Number  RR-3,  pages 
5-11).  (To  receive  information  on  these 
reports  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION  ) 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
screened  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading.  Program 
Requirements  (A-F).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage); 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 


evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRGRC), 
programmatic  priorities  and  needs  by 
the  Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availabihty  of  funds. 

A.  The  first  review  will  be  a  peer 
review  to  be  conducted  on  all 
applications.  Factors  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
oroject,  i.e.,  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
♦ested; 

2.  The  background  of  the  proposal, 
i.e.,  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill; 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposed 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research; 

4.  For  competitive  renewal  and 
supplemental  applications,  the  progress 
made  during  the  prior  project  period. 
For  new  applications,  (optional)  the 
progress  of  preliminary  studies 
pertinent  to  the  application; 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 
plan  for  data  management,  and 
statistical  analysis  plan; 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  objectives; 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities; 

8.  The  degree  of  commitment  aiid 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement); 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program; 

10.  Adequacy  of  existing  and 
proposed  facilities  and  resources. 

B.  The  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  include: 

1.  The  results  of  the  peer  review; 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  objectives 
stated  in  Injury  Control  in  the  1990s:  A 
National  Plan  for  Action.  Atlanta: 
Centers  for  Disease  Control  and 


Prevention.  1993  and  Healthy  People 
2000; 

3.  National  needs; 

4.  Overall  distribution  among: 

•  the  three  priority  areas  of  violence- 
related  injury  research:  youth  suicide, 
firearm  injuries,  and  interpersonal 
youth  violence; 

•  the  major  disciplines  of  violence- 
related  injury  prevention:  social  and 
behavioral  science,  biomechanics,  and 
epidemiology; 

•  populations  addressed  (e.g., 
adolescents,  racial  and  ethnic 
minorities,  the  elderly,  children,  urban, 
rural); 

5.  Budgetary  considerations  (e.g., 
preference  may  be  given  to  applicants 
who  submit  proposals  requesting 
funding  for  research  projects  of  one  to 
two  year's  diuation); 

6.  Additional  consideration  may  be 
given  to  those  applicants  who  provide 
evidence  of  an  active  training  program 
or  mentoring  program  for  inexperienced 
minority  injury  researchers  ("junior 
investigators"). 

C.  Continued  Funding: 
Continuation  awards  made  after  FY 

1995,  but  within  the  project  period,  will 
be  made  on  the  basis  of  the  availability 
of  funds  and  the  following  criteria: 

1.  The  accomplishments  reflected  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  has  been  demonstrated  through 
monitoring  presentations  or  work-in- 
progress  workshops; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective;  and 

5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

D.  Supplementary  Funding; 
Competing  Supplemental  grant 

awards  may  be  made  when  funds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC)  Appfications 
should  be  clearly  labelled  to  denote 
their  status  as  requesting  supplemental 
funding  support.  These  applications 
will  be  reviewed  by  the  IRGRC  and  the 
secondary  review  group. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 


12372,  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  "AppHcations").  It  should  be 
postmarked  no  later  than  two  months 
prior  to  the  plaimed  submission 
deadline,  (e.g.,  December  13  for  January 
13  submission).  The  letter  should 
identify  the  announcement  number, 
name  the  principal  investigator,  and 
specify  the  priority  area  of  violence- 
related  injury  research  (i.e.,  youth 
suicide,  firearm  injuries,  and 
interpersonal  youth  violence)  addressed 
by  the  proposed  project  The  letter  of 
intent  does  not  influence  review  or 
funding  decisions,  but  it  will  enable 
CDC  to  plan  the  review  more  efficiently, 
and  will  ensure  that  each  applicant 
receives  timely  and  relevant  informution 
prior  to  application  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERR^TA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submi» 
an  original  and  five  copies,  on  or  before 
lanuary  13.  1995  to:  Henry  S.  Cassell. 
111.  Grants  Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE..  Room  300. 
Atlanta,  Georgia  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  eithei 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commt-n  lal 
carrier  or  the  U.S.  Postal  Service.  Fiiviti' 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailii;._s 
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2.  Applications  which  do  not  meet  the 
criteria  above  are  considered  Late 
applications  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
InfonnatioQ 

To  receive  additional  information, 
call  (404)  332-4561.  You  will  be  asked 
to  leave  your  name,  address,  and  phone 
number  and  will  need  to  refer  to 
Announcement  Number  506.  You  will 
receive  a  complete  program  description. 
information  on  application  procedures, 
and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
information  may  be  obtained  from  Lisa 
Tamaroff,  Grants  Management 
Specialist.  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC).  255  Easi  Paces  Ferry 
Road,  NE..  Mailstop  E-13.  Atlanta. 
Georgia  30305.  telephone  (404)  842- 
6796.  Programmatic  technical  assistance 
may  be  obtaine«l  from  Ted  )on€ts.  Project 
Officer,  Extramural  Research  Grants 
Branch.  National  Center  for  Injury 
Prevention  and  Control.  Ceaters  for 
Disea.se  Control  and  Prevention  (CDC). 
Mailstop  K-58.  4770  Buford  Highway. 
NE..  Atlanta.  Cnsorgia  30341-3724. 
telephone  (404)  488-4824. 

Please  refer  to  Announcement  506 
when  requesting  information  or 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copv  of  Healthy  People  2000  (Full 
Report.  Stoik  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Do«:uments. 
Goveniment  Prmting  Office, 
Washington.  DC  20402-9325,  telephone 
(202) 783-3238. 

Copies  of  Injury  Control  in  the  1990s: 
A  National  Plan  for  Action.  Atlanta: 
Centers  for  Disease  Cxintrol  and 
Prevention.  19*)3  and  A  Frnmrwork  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention,  (CDC,  Morbidity 
and  Mortality  Weekly  Report.  March  27, 
1992.  Volume  41,  Numl)er  RR-3.  pages 
5-1 1)  may  be  obtained  by  calling  (404) 
488-4334 

Information  for  obtaining  the 
suggested  readings.  Violence  and  the 
Public's  Health.  Understanding  and 
Preventing  Violence,  and  Violence  in 
America:  A  Public  Health  Approach,  is 
included  on  a  separate  sheet  with  the 
application  kit. 


Dated:  S«pteinb«r  14.  1994. 
Deborah  L.  )onet. 

Acting  Associate  Director  for  Management 
and  Operationa.  Ceaters  for  Disease  Control 
and  Prevention  (CDC). 
Marjr  Ellen  Bfeodworth. 
Certifying  Officer 

(FR  Doc.  94-23198  Filed  9-19-94;  8:45  ami 
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Board  of  Scientific  Counselors, 
National  Institute  for  Occupational 
Safety  and  Health   Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Same:  Board  of  Scientific  Counselors. 
National  Institute  for  Occupational  Safety 
and  Health  (BSC  NIOiiH) 

Times  and  Dates:  9  a.m.-S  p.m.,  Octotjer  6, 
1994  9  am  -1  p.m.,  October  7.  1994. 

Place:  Hotel  Washington,  515  15th  Street 
and  Pennsylvania  Avenue,  NW,  Washington. 
DC  20004-1099. 

Status:  Closed  9  a.ra.-5  p.m.,  October  6, 
Open  9  a.m.-l  p.m.,  Octotier  7. 

Purpose:  The  txMrd  reviews  research 
activities  to  provide  guidance  on  the  quality. 
timeUnesa.  and  efficiency  of  the  Institute's 
programs. 

Matters  To  Be  Discussed:  Tha  aganda  will 
include  personnel  and  organizational  issues 
relating  to  the  transition  of  the  NIOSH 
headquarters  to  Washington,  DC,  and 
research,  training,  and  toxicology  reviews. 
This  meeting  will  convene  in  closed  session 
from  9  a.m.  to  5  p.m.  on  October  6,  1994.  to 
discuss  subject  matter  relating  solely  to  the 
internal  personnel  rules  and  practices  of 
NIOSH.  This  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with  the 
provisions  set  forth  in  Section  SSZ^t-ld:), 
Title  5  use.  and  the  Determination  of  the 
Acting  Associate  Director  for  Policy 
Cxiordination.  CDC,  pursuant  to  Public  Law 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Uemen,  Ph  D  ,  Executive 
Secretary,  BSC:,  NIOSH,  and  Deputy 
Director.  NIOSH,  CDC,  1600  Clifton 
Road,  NE.  Mailstop  D-35,  Atlanta. 
(K-orgia  30333.  telephone  (404)  639- 
3773. 

Djted:  September  14.  1994. 
William  H.  Ginsoa. 
.Acting  Associate  Din*ctorfor  Policy 
Ctyordination.  Centers  for  Disease  Control  and 
/Vicnfion  ICDCI 
IKR  Do<:  94-23200  Fil««d  9-1^94;  8:45  ami 
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Implications  of  Recent  Legionnaires 
Disease  Outbreak  on  Cruise  Ship — 
Public  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH)  and  the 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  aimounce  the 
following  meeting. 

Name:  Implications  of  Recent 
Legionnaires"  Disease  Outbreak  on  Cruise 
Ship— Public  Meeting. 

Time  and  Date:  9  a.m.-4:30  p.m..  Monday. 
October  17,  1994. 

Place:  CDC.  Building  1,  Auditorium  B, 
1600  Clifton  Road,  N'E,  Atlanta,  Georgia 
30333. 

Status:  Open. 

.Supplementary  Information:  An 
epidemiologic  investigation  of  a  recent 
outbreak  of  Legionnaires'  disease  among 
passengers  of  a  cruise  ship  indicated  that  the 
source  of  the  infection  was  aerosolized  water 
from  the  recreational  spa  system.  This 
meeting  between  CIX^  and  the  cruise-ship 
industry,  recreational-spa  industr>',  private 
and  academic  consultants,  and  other 
interested  f>arties  will  review  the 
circumstances  of  that  outbreak,  the  current 
requirements  for  spa  sanitation,  and  what 
hiture  actions  may  be  advisable  lo  prevent 
similar  outbreaks. 

For  a  period  of  IS  days  following  the 
meeting,  through  November  1.  the  official 
record  of  the  meeting  will  remain  open  so 
that  additional  material  or  comments  may  be 
submitted  and  made  part  of  the  record  of  the 
meeting.  The  meeting  will  be  open  lo  the 
public  for  participation,  comment,  and 
observation,  limited  only  by  space  available. 

For  Further  Information  Contact:  Thomas 
OToole.  Deputy  Chief.  Special  Programs 
Croup  (F29).  NCEH,  CDC,  4770  Buford 
Highway,  NE,  Atlanta.  Georgia  30341-3724. 
telephone  404/48a-7073. 

Dated:  September  14,  1994. 
William  H.  Gimaon, 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc  94-23199  Filed  9-19-94:  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  94N-0318) 

Mf-dicai  Devices;  Alternatives  to 
Silicone  Dre.ist  Implants;  Notice  of 
Workshop 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  pubUc  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  scientific  workshop  to  discuss 
draft  guidance  for  manufacturers 
concerning  testing  requirements  for 
alternatives  to  breast  prostheses 
containing  silicone. 


DATES:  The  public  workshop  will  be 
held  on  October  21,  1994,  8:15  a.m.  to 
6  p.m.  Public  participation  will  take  the 
fomi  of  written  questions  that  mav  be 
submitted  at  the  meeting.  Written 
comments  regarding  the  workshop  may 
be  submitted  by  December  2,  1994. 

ADDRESSES:  The  public  workshop  will 
be  held  at  the  Omni  Shoreham  Hotel, 
2500  Calvert  St.  NW.,  Washington,  DC 
20028.  Advance  registration,  including  a 
$40.00  registration  fee,  is  required.  A 
registration  form  may  be  obtained  by 
contacting  Sociometrics,  Inc.,  8300 
Colesville  Rd.,  suite  550,  Silver  Spring, 
MD  20910.  301-608-2151  or  1-800- 
729-0890  (FAX  301-608-3542).  Written 
comments  regarding  the  workshop  may 
be  submitted  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Langone  or  Mary  Elizabeth  Jacobs, 
Center  for  Devices  and  Radiological 
Health  (HFZ-113).  Food  and  Drug 
Administration,  12709  Twinbrook 
Pkwy.,  Rockville,  MD  20852.  301-^43- 
2911  or  301-443-7115.  respectively 
(FAX  301-594-6775). 

SUPPLEMENTARY  INFORMATION:  FDA 
recognizes  that  many  women  needing  or 
wanting  breast  implants  would  like  to 
have  a  safe  and  effective  alternative  to 
breast  prostheses  containing  silicone.  In 
addition,  potential  manufacturers  of 
these  medical  devices  would  like  to 
know  the  agency's  views  on  testing 
requirements  for  alternative  breast 
implants  intended  for  reconstruction 
and/or  augmentation.  The  purpose  of 
the  scientific  workshop  is  to  provide  a 
forum  for  FDA  to  present  draft  guidance 
concerning  alternative  breast  prostheses 
testing  requirements.  Among  the  major 
topics  planned  for  discussion  are 
developments  in  biomaterials.  chemical 
characterization  of  materials, 
mechanical  testing,  preclinical 
biological  testing,  clinical  testing, 
quality  of  life  considerations, 
requirements  for  investigational  device 
exemptions  and  premarket  approval 
applications,  and  postmarket- 
epidemiological  issues.  The  workshop 
will  include  discussion  and  an 
exchange  of  information  by  invited 
scientific  authorities. 

Dated:  September  12,  1994. 

D.B.  Burlington, 

Director,  Center  for  Devices  and  Radiological 
Health. 

IFR  Dor.  94-23152  Filed  9-19-94;  8:45  ami 
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Public  Health  Service 

Office  of  the  Assistant  Secretary  for 
Health;  Privacy  Act  ot  1974;  Altered 
System  of  Records 

AGENCY:  Pubhc  Health  Service,  HHS. 
ACTION:  Notification  of  an  altered  svsfem 
of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Public  Health  Service  (PHS)  is 
publishing  a  notice  of  altered  system  of 
records  for  the  attached  67  Privacy  Act 
systems  of  records.  The  purpose  of  the 
alteration  is  to  add  a  new  routine  use. 
DATES:  PHS  invites  interested  parties  to 
submit  comments  on  the  proposed 
routine  use  on  or  before  October  20, 
1994.  PHS  has  sent  a  Report  of  Altered 
System  of  Records  to  the  Congress  and 
to  the  Office  of  Management  and  Budget 
(OMB)  on  September  6, 1994.  The  new 
routine  use  will  be  effective  40  days 
after  the  date  of  publication  unless  PHS 
receives  comments  that  would  result  in 
a  contrary  determination. 
ADDRESSES:  Please  submit  comments  to: 
PHS  Privacy  Act  Officer,  Room  17^5. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone: 
301-443-2055. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
8:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  PHS  Privacy  Act  Officer  at  the 
address  listed  above. 

The  telephone  number  listed  above  is 
nottoll  free. 

SUPPLEMENTARY  INFORMATION:  PHS  is  _ 
proposing  to  add  a  new  routine  use  to 
the  67  Privacy  Act  systems  of  records 
listed  below.  This  routine  use  will 
permit  the  disclosure  of  information 
from  these  systems  to  certain 
individuals  who  are  working  in  various 
PHS  components  but  who  do  not  have 
the  status  of  agency  employees  and,  in 
many  instances,  do  not  receive  pay  from 
the  office  that  employs  them.  Examples 
of  such  categories  of  individuals  are: 

PHS  volunteers  engaged  under  42  CSC. 

217b. 
Student  volunteers  engaged  under  5  U.S.C. 

3511. 
)ob  Corps  enrollees  engaged  under  the  Job 

Training  Older  American  Community 

Service  Employment  Act  enrollees. 
Individuals  working  under  a  personal 

services  contract. 

Since  some  offices  that  use  these 
workers  wish  to  have  them  perform 
functions  that  entail  access  to  records  in 
Privacy  Act  systems  of  records,  the 
question  arose  whether  these  w  orkers 
can  be  considered  employees  for 


purposes  of  the  Privacy  Act.  PHS  has 
decided  to  promulgate  a  new  routine 
use  rather  than  rely  on  the  protection  of 
subsection  (b)(1)  of  the  Privacy  Act. 

The  proposed  new  routine  use  is 
compatible  with  the  purpose  of  the  data 
collection,  since  the  disclosures  are 
being  made  for  the  very  purpose  for 
which  the  information  was  collected, 
i.e.,  to  carry  out  the  particular  agencv  or 
program  function  for  which  the  specific 
system  of  records  was  established 

The  records  will  continue  to  be 
adequately  protected,  since  the 
individuals  to  whom  the  information 
will  be  disclosed  work  under  the 
supervision  of  agency  employees.  They 
must  observe  the  same  safeguards  that 
agency  employees  do  in  the 
maintenance  of  Privacy  Act  records. 

Dated:  September  7.  1994. 
Wilford  J.  Forbush, 
Director.  Office  of  Mancgfrment. 

09-25-0001   Clinical  Research:  Paiieni 

Records.  HHS/NIH/,\"HLBI. 
09-25-0010  Research  Resources:  Regss'p,  of 

Individnals  Potentiallv  Exjxised  to 

Microbial  Agents.  HHS/NIH/NCI. 
09-25-0011   Clinical  Research;  Blood  Donor 

Records.  HHS/MH/CC. 
09-25-0012  Clinical  Research:  Candidate 

Normal  \'olunteer  Re.  ords.  HHS/NIH/ 

CC. 
09-25-0014  Clinical  Research:  Student 

Records,  HHS/NIH/CC. 
09-25-0015  Clinical  Research;  Col!«bora:ive 

Clinical  Epilepsy  Research,  HHSMH/ 

NINDS. 
0')-25-0016  Clinical  Research:  Collaborative 

Perinatal  Project  HHS/MH/NINDS. 
09-25-0026  Clinical  Research;  Nen-ous 

System  Studies,  HHS/NIH/NINDS 
09-25-0028  Clinical  Research:  Patieni 

Medical  Histories,  HHS/MH/NINDS  and 

HHS/NIH/NIDCD. 
09-25-0031   Clinical  Research:  SeroloaiLal 

and  Virus  Data  in  Siudies  Related  (o  the 

Cenu-ai  Nervous  Svsfem,  HHS/MH/ 

NINDS. 
09-25-0036  Extramural  .Awards  and 

Chartered  Advisory  Committees:  IMP.^C 

(Grant/ContractyCooperative  Agr^pment/ 

Chartered  Advisory  Committee).  HHS/ 

NIK./DRG  and  HHS/NIH/CMO. 
09-25-0037  Clinical  Research:  The 

Baltimore  Longitudinal  Study  of  Aging. 

HHS/NIH/NIA. 
09-25-0038  Clinical  Research:  Patieni  Data. 

HHS/MH/NIDDK. 
09-25-0039  Clinical  Research:  Diabetes 

Mellitus  Research  Studv  of  Southwestern 

American  Indians.  HHS'/NIH/NIDDK 
09-25-0040  Clinical  Research;  Southwestern 

American  Indian  Patient  Data,  HHS/NIH/ 

NIDDK. 
09-25-0041   Research  Resources;  Scientists 
Requesting  Hormone  Distribution  HHS/ 
NIH/MDDK. 
09-25-0044  Clinical  Research:  Sensorv 
Testing  Researc  h  Pr.tgram,  HHS/NIM/ 
NIDR. 
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,,r  ^  > -<M>-tt>  Clinical  RmoTch.  Catalog o< 

Clinical  Specimens  from  Patientj. 

Voluntfwn  and  Laboratory  Personnel. 

HHS/NIH/NIAID 
09-25-0053  Clinical  R»>^rarrh  Virion 

Studim.  HHS/Nili/NtJ 
(K»-2S-0O57  Uintcal  Rasnrch.  Hurkiti '< 

Lymphoma  Ragistry.  HHS/NIH/NCI. 
09-25-0060  Clinical  RaMMirch:  Division  of 

Cancer  Treatment  Clinical  InvesitKations. 

MflS/NIH/NCl. 
09-25-O067  Clinical  Research:  National 

Canter  Incidence  Surveys.  MHS/NIM/ 

NQ 
()<)-25-O0e9  NIH  Clinical  Center  Admissions 

of  the  National  Cancer  Institute.  HFtS/  ■ 

NIH/NQ. 
09-25-0074  Ginical  Research:  Division  of 

Cancer  Biolof<y  and  Diagnosis  Patient 

Trials.  HHS/NIH/NCI 
09-25-0077  Biological  Carcinogenesis 

Branch  Human  Specimen  Program.  FIHS/ 

NIH/NQ. 
09-25-0078  Administration:  Consultant 

File.  HHS/NIH/NHLBI. 
09-25-0091  Administration:  (General  Files 

on  Employees.  Donors  and 

Ckirrespondents.  HHS/NIH/NEI. 
09-25-0093  Administration  Administration 

Authors.  Reviewers  and  Mwmbers  of  the 

loumal  of  the  National  Cancer  Institute. 

HHS/NIH/NCI. 
09-25-0099  Clinical  Research:  Patient 

Medical  Re<ords,  HHS/NIH'CX: 
09-25-0100  Clinical  Research 

Neuropharmai  tilogy  Studies.  HHS/NIH/ 

NINDS. 
09-25-0105  Administration:  Health  Records 

of  Employees.  Visiting  Scientists. 

Fellows.  Contractors  and  Relatives  of 

Inpatients.  HHS/NIH/OD 
09-25-0106  Administration:  ExiK-utive 

Secretarial  Correspondence  Records. 

HHS/NIH/OD 
09-25-0108  Personnel:  Guest  Rtfsearchers/ 

Student  S<  ientists/Special  Volunteers/ 

Scientists  Emeriti.  HHS/NIH/DPM 
09-25-0112  Grants  and  Cooperative 

Agreements:  Research.  Rrsearch 

Training.  Fellowship  and  Cxmstruction 

Applicatioru  and  Related  Awards.  HilS/ 

NIH/OD 
09-25-0118  Contracts:  Professional  St-rvices 

Contractors.  HHS/NIH/Na 
09-25-0126    Clinical  Resean.h:  National 

Heart.  Lung,  and  Blood  Institute 

Epidemiological  and  Riometric  Studies. 

HHS/NIH/NHLBI. 
09-25-0128    Clinical  Research  Neural 

Prosthesis  and  Biomedical  Engineering 

Studies.  HllS.'NIH/NINDS. 
09-25-O129    Clinical  Ressarch:  Cliniciil 

Research  Studies  Dealing  with  Hearing. 

Speech.  Language  and  Cheino.s«nsory 

Disorders.  HHS/NIH/NIDCD 
09-25-0130    Clinical  Research  Studies  in 
the  Division  of  Cancer  Cause  and 
Prevention,  HHS/NIH/NIQ 
09-25-01.14    Clinit^l  Research 

Epidemiology  StudiM.  National  Institute 

of  Environmental  Health  Sciemies.  HHS/ 
NIH/NIEHS. 


U-.I-25-0142    Clinical  RmmtcJl  Records  of 
Subjects  in  Intramural  Research. 
Epidemiology.  Dentography  and 
Biometrv  Studios  on  Aging,  HHS/NIH/ 
NIA. 

09-25-0143     Biomedical  Research.  Retords 
of  Subjects  in  Clinical.  Epidemiologic 
and  Bioinetnc  Studies  of  the  National 
Institute  of  Allergy  and  Infectious 
Diseases.  HHS/NIH/NIAID. 

09-25-0145    Clinical  Trials  and 

Epidemiological  Studies  Dealing  with 
Visual  Diseasa  and  Disorders  in  the 
National  Eye  Institute.  HHS/NIH/N'EI 

09-25-01 48    Contracted  and  Contract- 
Related  Research:  Records  of  Subjects  in 
Clinical.  Epidemiological  and 
Biomedical  Studies  of  the  National 
Institute  of  Neurological  Disorders  and 
Stroke  and  the  National  Institute  on 
Deafness  and  Other  Communication 
Disorders.  FlHS/NIll/NINDS  and  HHS/ 
NIH/NIDCD. 

09-25-0154     Biomedical  Research  Records 
of  Subjects:  (1)  Cancer  Studies  of  the 
Division  of  Cancer  Prevention  and 
Control.  HHS/NIH/Nn:  and  (2)  Women's 
HMlth  Initiative  (WHI)  Studies.  HHS/ 
NIH/OD. 

U9-25-0156    Records  of  Participants  in 
Programs  and  Respondents  in  Surveys 
Used  to  Evaluate  Programs  of  the 
National  Institutes  of  Health,  HHS/NIH/ 
OD 

09-25-0158    Administration;  Records  of 
Applicants  and  Awardees  of  the  NIH 
Intramural  Resean  h  Training  Awards 
Program.  HHS/NIH/OD. 

09-2.5-0160    United  States  Renal  Data 
System  (USRDS).  HHS/NIH/NIDDK. 

09-25-0161     Administration:  NIH 
Consultant  File.  HHS/NIH/DRG. 

09-25-0165    National  Institutes  of  Health 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  Research  lx>an  Repayment 
Program.  HHS/NIH/OD. 

09-4^-0201     Clinical  Research:  National 
Institute  of  Mental  Health  Patient 
Records.  HHS/NIH/NIMH. 

09-25-0202    Patient  Records  on  PHS 
Beneficiaries  (193S-1974)  and  Civilly 
Committed  Drug  Abusers  (1967-1976) 
Treated  at  the  PHS  Hospitals  in  Fort 
Worth.  Texas,  or  Lexington.  Kentucky. 
HHS/NIH/MDA. 

09-25-0203     National  Institute  on  Drug 
.^buse.  Addiction  Research  Center. 
Federal  Prisoner  and  Non-f*risoner 
Research  Files.  HHS/NIH/NIDA. 

09-25-020ij    Alcohol.  Drug  Abuse,  and 
Mental  Ht- alth  Epidemiologic  and 
Biometric  Research  Data.  HHS/NIH/ 
NL\AA.  HHS/NIH/NIDA  and  HHS/NIH/ 
NIMH. 

09-25-0211     Intramural  Research  Program 
Records  of  In-  and  Out-Patients  With 
Various  Types  of  Alcohol  Abuse  and 
Dependence.  Relatives  of  Patients  With 
Alcoholism,  and  Healthy  Volunteers. 
HHS/NIH/NIAAA. 

09-25-0212    Clinical  Research: 

Neu/oscience  Research  Center  Patient 
Medical  Records.  HHS/NIH/NIMH 

09-20-O1 12    Fellowship  Program  and  Guest 
Researcher  Records.  HHS/CDC/PMU. 


09-20-0136    Epidemiologic  Studies  and 

Surveillance  of  Disease  Problems.  HHS/ 

CDC/NCID 
09-20-0163    Applicants  for  National  Center 

for  Health  Statistics  Technical 

Assistance,  HHS/CDC/NCHS. 
09-20-0164     Health  and  Demographic 

.Surveys  Conducted  in  Prolwbility 

Samples  of  the  United  Stales  Population. 

HHS/CnX:/NCHS. 
09-20-0165    Health  Manpower  Inventories 

and  Surveys,  HHS/CDC/NCHS. 
0<>-20-O166    Vital  Statistics  for  Births. 

Deaths,  Fetal  Deaths.  Marriages,  and 

Divorces  Occurring  in  the  United  States 

During  Each  Year.  HHS/CDC/NCHS. 
09-20-0167    Health  Resources  Utilization 

Statistics.  HHS/CDC/NCHS. 
09-2O-0168    CurricularVitae  of  Consultants 

to  the  National  Center  for  Health 

Statistics.  HHS/CDC/NCHS. 
09-20-0169    Users  of  H«alth  Statistics. 

HHS/CDC/NCHS. 
0O-17-O001     Health  and  Medical  Records, 

HHS/IHS/OHP. 


ROUTINE  USES  Of  RECOADS  UAINTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

The  following  routine  use  should  be 
added  as  the  last  routine  use  in  all 
systems  listed  above; 

"Records  may  be  disclosed  to  student 
volunteers,  individuals  working  under  a 
personal  services  contract,  and  other 
individuals  performing  functions  for 
PHS  who  do  not  technically  have  the 
status  of  agency  employees,  if  they  need 
the  records  in  the  performance  of  their 
agency  functions." 
•         •         •         •         • 

|FR  Doc.  94-23153  Filed  9-19-94;  8:45  ami 

BILLING  CCX)€  41S0-17-M 


DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Fecjeral  Housing 
Commissioner 

[Docket  No.  N-04-3816;  FR-3772-f*-01] 

Single  Family  Property  Disposition 
Sales  Program  for  Public  Safety 
Employees 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  Today.  HUD  is  announcing  a 
sales  initiative  under  the  Single  Family 
Property  Disposition  Regulations  that  is 
designed  to  enhance  the  quality  of  life 
and  make  more  homeownership 
opportunities  available  to  employees 
who  are  charged  with  the  responsibility 
of  ensuring  the  safety  and  well-being  of 
residents  in  the  community.  Under  this 


effort,  HUD  will  allow  governmental 
entities  to  purchase  HUD-owned 
properties  for  resale  to  their  public 
safety  employees,  such  as  police 
officers,  firefighters  and  emergency 
medical  technicians.  These  properties 
will  be  occupied  by  the  public  safety 
employees  as  their  primary  residences. 
Assisting  local  governments  by  making 
properties  available  for  purchase  by 
public  safety  employees  will  further  the 
Department's  objective  of  creating  a  safe 
and  decent  housing  environment  for  all 
.American  families. 

DATES:  September  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Aim 
M.  Sudduth,  Director,  Smgle  Family 
Property  Disposition  Division, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  SVV, 
Washington.  DC  20410;  telephone  (202) 
708-0740;  Hearing  or  speech-impaired 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594.  (These 
telephone  numbers  are  not  toll  free.) 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

HUD's  regulations  at  24  CFR  part  291, 
Disposition  of  HUD- Acquired  Single 
Family  Property,  allow  the  Secretary  to 
sell  properties  to  governmental  entities. 

On  October  20.  1993.  the  Department 
pubhshed  an  interim  rule,  which 
subsequently  became  effective  on 
November  19, 1993,  amending  certain 
provisions  of  part  291  to  allow  for  a 
greater  flexibility  in  fluctuating  market 
situations  and  to  provide  greater 
opportunities  for  affordable  housing  to 
families  and  to  State  and  local 
governments  or  nonprofit  organizations 
serving  low-  and  moderate-income 
families. 

A  major  goal  of  the  Department  is  to 
use  its  resources  in  a  manner  that 
enhances  the  general  well-being  of 
American  communities.  Promoting  safe 
neighborhoods  is  a  critical  component 
of  the  Nation's  housing  policy. 

The  Department  wants  to  assist  these 
kinds  of  efforts.  Accordingly,  it  will 
utilize  its  authority  under  24  CFR  part 
291  to  make  single  family  properties 
nationwride  available  for  this  purpose, 

II.  Requirements  for  Purchase  of 
Properties 

Only  a  unit  of  state  or  local 
government  may  purchase  properties 
under  this  program.  Governmental 
entities  will  receive  a  discount  of  30 
percent  for  those  properties  which  are 
uninsurable  and  located  In 
revitalizdtion  areas,  insurable  properties 
in  revitahzation  areas  will  be  offered  at 
a  discount  of  10  percent.  It  is 


anticipated  that  this  discoimt  vyill  be 
passed  on  to  the  public  safety  employee. 

Governmental  entities  purchasing 
properties  under  this  program  should 
establish  a  means  to  ensure  that  its 
intent  is  not  abused  by  the  potential 
purchaser,  the  public  safety  employee. 
The  public  safety  employee  should  be 
required  to  occupy  the  property  as  his 
or  her  principeil  residence  for  at  least 
one  year  from  the  date  of  HUD's  closing. 
Exceptions  may  be  granted  by  the 
governmental  entity  to  this  occupancy 
requirement. 

in.  Participation  in  this  Program 

Properties  will  be  sold  to 
governmental  entities  through 
competitive  bidding  or  direct  sale. 
Interested  governmental  entities  should 
contact  the  local  HUD  Field  Office  in 
their  jurisdiction  for  information  on  this 
program. 

Dated:  September  13.  1994. 
Jeanne  K.  Engel, 

Geneml  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc.  94-23238  Filed  9-19-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  a  Technical/Agency 
Draft  Recovery  Plan  for  Aristida 
chasae,  Vernonia  proctorii  and  Lyonia 
truncata  var.  proctorii  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  announces  availability  for 
public  review  of  a  technical/agency 
draft  recovery  plan  for  Aristida  chasae, 
Vernonia  proctorii,  Lyonia  truncata  var. 
proctorii.  These  three  species  are 
endemic  to  Puerto  Rico  and  known  only 
from  the  southwestern  part  of  the 
island.  The  species  are  threatened  by 
agricultural,  residential  and  tourist 
development.  The  Service  solicits 
review  and  comments  from  the  public 
on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  21,  1994  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  Ms.  Susan  Silander, 
Caribbean  Field  Office.  P.O.  Box  491, 
Boqueron,  Puerto  Rico  00622. 
Comments  and  materials  received  are 
available  upon  request  for  public 


inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  Silander,  Caribbean  Field  Office, 
P.O.  Box  491,  Boqueron,  Puerto  Rico 
00622,  Telephone:  809/851-7297. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  species  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  pref)are 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  them,  and  estimate 
time  and  cost  for  implementing  the 
recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  and 
other  Federal  agencies  \yill  also  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

Aristida  chasae,  Vernonia  proctorii 
and  Lyonia  truncata  var.  proctorii  are 
known  only  from  the  southwestern  part 
of  the  island  of  Puerto  Rico.  A.  chasae, 
an  endemic  grass,  is  known  from  two 
areas:  The  Cabo  Rojo  National  Wildlife 
Refuge  in  Cabo  Rojo  and  the  Sierra 
Bermeja  hills  in  Cabo  Rojo  and  Lajas,  V. 
proctorii  and  L  truncata  var.  proctorii, 
two  small  shrubs,  are  known  only  from 
upper  slopes  of  the  Sierra  Bermeja  hills. 
All  three  species  are  threatened  in  these 
hills  by  residential,  agricultural  and 
tourist  development.  Wildfires,  a 
frequent  occurrence  in  the  dry 
southwest  scrub  forests,  also  threatened 
these  species,  particularly  in  the  Sierra 
Bermeja.  A.  chasae  may  also  be 
threatened  by  competition  from 
introduced  grass  species. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  wall  be  considered  prior  to 
approval  of  the  plan. 
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Authority 

The  authority  for  this  action  is 
Section  4(0  of  the  Endangered  Species 
Act.  16  U.S.C.  1531. 

Dated:  September  13, 1994 
laiBM  P.  Oland. 
Field  Supervisor. 
IFR  Doc  94-23163  Filed  9-19-94;  8:45  am] 
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Bureau  of  Land  Management 

[AZ-020-00-4333-04;  AZA-25486.  25487, 
25489.  25490] 

Notice  of  Availability  of  Draft 
Wilderness  Management  Plan  and 
Environmental  Assessment;  Notice  of 
Public  Comment  Period;  Notice  of 
Public  Meetings 

AGENCY:  Lower  Gila  Resource  Area, 
Bureau  of  Land  Management,  Interior. 
ACTION:  The  Draft  Maricopa  Complex 
Wilderness  Management  Plan  and 
Environmental  Assessment  is  available 
for  public  review  and  comment.  Two 
open  public  meetings  will  be  held  to 
facilitate  and  record  public  comment. 
Written  comments  will  also  be  accepted 
through  November  2. 1994. 

summary:  (1)  Scope  of  Proposed  Action 
and  Alternatives:  The  draft  plan  covers 
the  management  of  four  Wilderness 
Areas:  the  Sierra  Estrella,  the  North 
Maricopa  Mountains.  South  Maricopa 
Mountains  and  the  Table  Top  for  a 
period  of  ten  years.  The  environmental 
assessment  document  describes  the 
impacts  of  the  proposed  action  and 
three  alternatives. 

(2)  Geographic  Areas  Involved:  Four 
separate  wilderness  areas,  totaling 
173,000  acres  in  the  Lower  Sonoran 
Desert  of  Southwestern  Arizona, 
southern  Maricopa  and  western  Pinal 
Counties,  within  a  45  mile  radius  of  Gila 
Bend,  Arizona  and  12  to  45  miles  south 
of  the  metropolitan  Phoenix.  Other 
towns  in  the  vicinity  are  Maricopa, 
Stanfield,  Casa  Grande,  Avondale  and 
Buckeye,  Arizona. 

(3)  Summary  of  Proposed  Actions: 
Seventy  nine  miles  of  former  vehicle 
ways  reclaimed;  16  miles  converted  to 
pedestrian  and/or  equestrian  trails.  Four 
access  routes  shortened.  Seventeen 
vehicle  barriers  constructed.  Four  new 
trails  and  seven  trailheads  established 
and  two  existing  trails  and  trailheads 
improved  and  maintained.  Signs, 
enlarged  parking  areas,  and  minimal 
camping  facilities  provided  at  some 
trailheads.  Two  vehicle  safety  shoulders 
created  along  Interstate  8.  Trail  and 
human  encounter  standards  adopted, 
maps  and  other  information  provided. 


Commercial  recreation  outfitters  and 
guides  f)ermitted.  Six  wildUfe  water 
catchments  and  associated  fencing 
modified,  and  along  with  two  others, 
maintained.  One  new  pump  installed  in 
a  wildlife  water  well.  Transplants  of 
desert  bighorn  sheep  and  aircraft 
telemetry  following  allowed. 
Installation  of  new  wildUfe  catchments 
to  be  evaluated  on  a  case-by-case  basis. 
Animal  damage  control  allowed.  Five 
earthen  livestock  water  tanks 
abandoned.  Thirteen  livestock  control 
fences  maintained.  Coordination  with 
multi-jurisdictional  law  enforcement 
and  search  and  rescue  agencies  and 
organizations  improved.  Five  thousand 
seven  hundred  and  sixty  acres  of  State 
of  Arizona  surface  and  subsurface 
inholdings  acquired  plus  some  access 
easements.  New  grazing  standards 
established.  All  wildfire  suppressed  but 
related  activities  restricted.  Reduction 
in  low-level  civilian  aircraft  flights 
encouraged.  Twenty  nine  instances  of 
motorized/mechanized  use  allowed 
annually  over  9  years  dropping  to  18  per 
year  thereafter,  to:  maintain  8  livestock 
fences,  modify  6  wildlife  catchments, 
maintain  and  haul  water  to  thesp  and 
two  other  catchments,  respond  to  life- 
threatening  emergencies,  rescue  sick 
livestock,  pursue  felons  or  major  game 
violators,  and  census  or  track  wildlife. 
Response  actions  if  monitoring 
standards  are  exceeded  are  identified. 

(4)  Proposed  Restrictions:  No 
campfires,  charcoal  fires,  wood 
gathering  or  wood  cutting,  and  other 
surface  disturbances.  Pets  prohibited  on 
one  trail;  horses  on  another.  No  camping 
within  200  feet  or  sight  of  the 
established  trails,  five  day  camping 
limit  of  stay  at  trailheads.  Some  pack 
stock  activity  restrictions. 

(5)  Summary  of  Ahematives:  A  visitor 
use  and  wildlife  enhancement 
alternative  with  additional  hiking  and/ 
or  riding  trails  and  wildlife 
developments;  a  naturalness 
enhancement  alternative  without 
maintained  trails,  with  most 
developments  removed,  and  10 
instances  of  low  level  aircraft  use 
occurring  yearly  for  wildlife  census;  and 
a  no  action  alternative  maintaining  the 
status  quo. 

(6)  Kind  and  Extent  of  Public 
Involvement  Provided:  Two  open  public 
meetings  will  be  held  to  record 
comments  on  the  draft  proposals.  These 
will  be  held  in  Gila  Bend  and  Phoenix. 
Arizona  at  the  following  times  and 
locations: 

Wednesday.  September  28,  1994,  6 
p.m. -9  p.m.,  Gila  Bend  Community 
Center,  202  Euclid  Ave..  Gila  Bend, 
Arizona. 


Monday,  October  3,  1994,  6  p.m. -9 
p.m..  Phoenix  District  Office,  Bureau  of 
Land  Management,  2015  West  Deer 
Valley  Road,  Phoenix.  Arizona. 

Written  comments  on  the  draft  plan 
and  environmental  assessment  will  be 
accepted  through  November  2, 1994. 
Comments  should  be  sent  to  the  address 
identified  below.  Comments  received  at 
that  address,  which'are  postmarked  on 
or  before  November  2,  1994,  will  be 
considered  in  the  development  of  the 
final  plan. 

ADDRESSES:  Copies  of  the  draft  plan  and 
environmental  a.ssessment  are  available 
by  contacting  the  Bureau  of  Land 
Management,  Phoenix  District,  Lower 
Gila  Resource  Area,  2015  W.  Deer 
Valley  Road.  Phoenix.  Arizona.  85027. 
Written  comments  regarding  these 
documents  should  be  mailed  to  this 
address.  Address  your  written  request  to 
the  attention  of  John  Jamrog.  Requests 
for  the  document  may  also  be  made  by 
phoning  the  Phoenix  District  Office  at 
(602)  780-8090. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Jamrog,  Bureau  of  Land  Management. 
Phoenix  District.  Lower  Gila  Resource 
Area,  Telephone  602-780-8090. 

SUPPLEMENTARY  INFORMATION:  These  four 
areas  were  added  to  the  Wilderness 
Preservation  System  by  Public  Law  101- 
628,  of  November  28,  1990.  known  as 
the  Arizona  Desert  Wilderness  Act  of 
1990.  The  management  and  use  of  these 
areas  is  directed  by  this  law,  the  Federal 
Land  Policy  and  Management  Act  of 
1976  and  the  Wilderness  Act  of  1964. 
All  four  areas  share  similar  natural 
characteristics  and  generally  are  subject 
to  the  same  type  and  amounts  of  uses. 

Dated:  September  14,  1994. 
William  T.  Childress. 

Acting  District  Manager. 

IFR  Doc  94-23201  Filed  9-19-94;  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  10,  1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington,  D.C.  20013-7127.  Written 


comments  should  be  submitted  by 
Octobers,  1994. 
Antoinette  ).  Lee, 

Acting  Chief  of  Registration,  Notional 
Register. 

Arizona 

Pima  County 

Santa  Cruz  Catholic  Church.  1220  S.  Sixth 
Ave,  Tucson,  94001196 

Santa  Cruz  County 

Tubac  Townsite  Historic  District  ITubac 
Settlement  MPS).  Roughly  bounded  by 
Tubac  and  Plaza  Rds.  and  Presidio  Dr., 
Tubac.  94001195 

California 

Los  Angeles  County 

Hotel  Glendale,  701  E.  Broadwav.  Glendale, 
94001197 

Iowa 

Johnson  County 

Cannon,  Wilbur  D.  and  Hattie.  House,  320 
Melrose  Ave.,  Iowa  City,  94001198 

Louisic 


Calcasieu  Parish 

Cathedral  of  the  Immaculate  Conception.  935 
Bilbo  St.,  Lake  Charles.  94001201 

Jefferson  Davis  Parish 

Fenton,  Silas  J.,  House,  409  Second  St., 

Penton,  94001200 
Pennington,  S.A.,  House,  1003  Second  St., 

Elton,  94001199 

Maryland 

Baltimore  Irtdependent  City 

Building  at  235  North  Gay  Street  (Cast  Iron 
Architecture  of  Baltimore  MPS),  235  N.  Gay 
St.,  Baltimore,  94001202 

Missouri 

Boone  County 

Payne,  Moses  U.,  House.  201  N.  Roby  Farm 
Rd.,  Rocheport  vicinity,  94001204 

Linn  County 

Plum  Grove  School,  County  Rd.  350,  Ve  mi. 
N  of  jet.  with  County  Rd.  346,  Laclede 
vicinity,  94001203 

Pike  County 

Goodman— Stark  House,  601  N.  Third  St., 
Louisiana,  94001205 

Utah 

Box  Elder  County 

Howard  Hotel  IBrigham  City  Private 
Commercial  and  Industrial  Development 
MPS).  35  S.  Main  St.,  Brigham  City, 
94001209 

Davis  County 

Clark  Lane  Historic  District.  207-399  W. 
State  and  33  N.  200  W.  Farmington, 
94001208 

Utah  County 

American  Fork  Cemetery  Rock  Hall,  600  N. 
100  E.  American  Fork,  94001207 


Utah  State  Training  School  Amphitheater 
and  Wall  (Public  Works  Buildings  of  Utah 
MPS).  Roughly  845  E.  700  N,  American 
Fork,  94001206 

Wisconsin 

Lafayette  County 

Main  Street  Historic  District.  Roughly 
bounded  by  Main,  Ann,  Louisa  and  Wells 
Sts.,  Darlington,  94001210 

Waukesha  County 

Mukwonago  High  School,  308  Washington 
Ave.,  Mukwonago,  94001211 

Winnebago  County 

Security  Barxk,  903  Oregon  St.,  Oshkosh. 
94001212 

IFR  Doc.  94-23278  Filed  9-19-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-33  (Sub-No.  86)) 

Union  Pacific  Railroad  Company — 
Abandonment — in  Morgan  County,  CO 
(Juiesburg  Subdivision) 

The  Commission  has  issued  a 
certificate  authorizing  Union  Pacific 
Railroad  Company  (UP)  to  abandon  its 
line  of  railroad  known  as  the  Juiesburg 
Subdivision,  extending  from  milepost 
81.10  near  Union  to  the  end  of  the  line 
at  milepost  98.78  near  Ft  Morgan,  a 
distance  of  approximately  17.68  miles 
in  Morgan  County.  CO.  Tlie 
abandonment  was  granted  subject  to:  (1) 
The  condition  that  UP  keep  intact  all  of 
the  right-of-way  underlying  the  track, 
including  bridges,  trestles,  culverts,  and 
tunnels,  and  retain  the  line  intact  and 
not  sell  any  portion  thereof,  for  a  period 
of  180  days  from  the  effective  date  of 
this  decision  to  enable  any  State  or  local 
government  agency  or  other  interested 
person  to  negotiate  the  acquisition  of 
the  right-of-way  for  public  use;  (2)  the 
condition  that  UP  retain  its  interest  in 
and  take  no  steps  to  alter  the  historic 
integrity  of  line  in  its  entirety  (except 
for  rails,  ties,  and  related 
appurtenances,  which  may  be  salvaged) 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470f:  (3)  the 
condition  that  UP,  prior  to  conducting 
any  salvage  operations,  contact  the  U.S. 
Army  Corps  of  Engineers.  Omaha 
District,  to  determine  if  permits  are 
required  under  section  404  of  the  Clean 
Water  Act,  33  U.S.C.  1344;  and  (4)  the 
employee  protective  conditions  in 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979). 

The  abandonment  certificate  will 
become  effective  October  20, 1994, 


unless  the  Commission  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  UP  no 
later  than  10  days  after  publication  of 
this  Notice.  The  following  notation  shall 
be  tvped  in  bold  face  on  5ie  lower  left- 
hand  corner  of  the  envelope  containing 
the  offer:  "Office  of  Proceedings,  AB- 
OFA."  Any  offer  previously  made  must 
be  remade  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  September  14, 1994. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chai.-man  Phillips,  and  Commissioners 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
.■\cting  Secretary. 
IFR  Doc.  94-23219  Filed  9-19-94;  8:45  vn\ 
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fFlnance  Docket  No.  32566] 

Missouri  Pacific  Railroad  Company 
and  South  Kansas  and  Oklahoma 
Railroad  Company — Joint  Relocation 
Project  Exemption — In  Kansas 

On  August  19,  1994,  Missouri  Pacific 
Railroad  Company  (MP)  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5)  to 
relocate  a  line  of  railroad  in  a  joint 
project  with  the  South  Kansas  and 
Oklahoma  Railroad  Company  (SKOL). 
The  joint  project  involves:  (1)  A  haulage 
agreement  under  which  SKOL  will  haul 
MP  cars  over  its  trackage,  as  MP's  agent, 
between  Winfield  and  Coffeyville,  KS;  > 
(2)  overhead  trackage  rights  to  MP  over 
SKOL  rail  lines  known  as:  (a)  The 
Moline  Subdivision  from  milepost  248.1 
near  Winfield  to  milepost  127.7  near 
Chanute;  (b)  the  Tulsa  Subdivision  from 
milepost  127.7  near  Chanute  to  milepost 
155.8  near  CherryvaJe;  and  (c)  the 
Coffeyville  Subdivision  from  milepost 
155.8  (also  milepost  0.0)  near 
Cherryvale  to  milepost  16.9  near 
Coffeyville,^  a  total  distance  of 
approximately  165.4  miles;  and  (3)  an 
abandonment  by  MP  of  its  Wichita 
Branch  from  milepost  387.00  near  Yates 


'  Car  haulage  is  a  privale  arrangetnent  bettveen 
carriers.  It  does  not  require  Commission  approval. 
See  Burlington  S.R.  Co— Exemption — faint  Profect 
to  Bekxate  a  Line  of  Railroad  Between  Tulsa  and 
.Muskogee.  OK.  Finance  DociLet  No.  31293  (ICC 
served  July  19.  1988). 

^  There  is  an  equation  in  the  tracliage  mileposu 
at  Cherryvale,  where  milepost  155.8  equal*  0.0  al 
the  same  point. 
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Center  to  iiiilepubt  43J.ZU  iusar  LI 
Dorado,  in  Woodson.  Greenwood  and 
Butler  Counties,  KS,  a  distance  of 
approximately  66.20  miles.'  The 
transaction  was  expected  to  be 
consummated  on  or  after  August  26. 
1994. 

The  joint  relocation  project  will  result 
in  an  alternate  route  with  no  disruption 
of  rail  service  for  MP's  customers.*  As 
indicated.  SKOL  will  haul  MP's  cars 
over  its  lines  between  Winfield  and 
Coffeyville.  KS.  pursuant  to  a  haulage 
agreement.  MP.  in  turn,  will  retain 
access  to  its  customers  via  the  trackage 
rights  granted  by  SKOL.  According  to 
MP.  the  relocation  of  its  operations  will 
not  generate  new  traffic,  extend  rail 
service  into  new  territory,  or  impact  or 
change  the  competitive  situation  of  the 
rail  carriers  in  the  area.  The  project  is 
expected  to  result  in  satisfactory  and 
cost-effective  rail  operations  in  the  area, 
as  well  as  effective  use  of  rail  assets. 

The  Commission  will  exercise 
jurisdiction  over  the  abandonment 
component  of  a  relocation  project,  and 
require  separate  approval  or  exemption, 
only  where  the  proposal  involves,  for 
example,  a  change  in  service  to 
shippers,  expansion  into  new  territory, 
or  a  change  in  existing  competitive 
situations.  See.  generally.  Denver  &■ 
RGWR.  Co.— It.  Proj.—liehcation  over 
BN.  4  I.C.C.2d  95  (1987).  The 
Commission  has  determined  that  line 
relocation  projects  may  embrace 
trackage  rights  transactions  such  as  the 
one  involved  here.  See  D.T.&  IB  — 
Trackage  Rights.  363  ICC.  878  (1981). 
Under  these  standards,  the  embraced 
incidental  trackage  rights  component 
requires  no  sef>arate  approval  or 
exemption  when  the  reltx;ation  project, 
as  here,  will  not  disrupt  service  to 
shippers  and  thus  qualifies  for  the  class 
exemption  at  49  CFR  1180  2(d)(5). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Wesfern  Rv  Co. — Trackage  Rights — 
BiV.  354  ICC.  605  (1978).  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate.  360  ICC.  653  (1980) 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Joseph  D. 
Anthofer,  Missouri  Pacific  Railroad 


'The  non-agency  ttationtat  Toronto  (milepoit 
39K.5I  and  Eureka  (milepoat  420.7)  are  wilhin  the 
incidental  abandonment. 

'Ranch  Aid.  Inc..  a  shipper  located  at  Lureka.  KS. 
rus  infonited  MP  that  it  has  no  present  or  future 
nrr<l  for  MP's  rail  larvice. 


Company.  1416  Dodge  Street,  Room 
830.  Omaha.  Nebraska  68179. 

Decided.  September  13. 1994. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williuns, 
Acting  Secretary. 
IFR  Doc.  94-23217  Filed  9-19-94;  8:45  am) 
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[finance  Docket  No.  32551] 

San  Mateo  County  Transit  District- 
Purchase  Exemption — Southern 
Pacific  Transportation  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-11345  San  Mateo  County  Transit 
District's  (SamTrans)  purchase  from  the 
Southern  Pacific  Transportation 
Company  (SP)  of  a  rail  line,  known  as 
the  Dumbarton  Branch,  located  in 
Alameda  and  San  Mateo  Counties,  CA, 
and  extending  from  milepost  26.16  at 
Redwood  Junction,  to  milepost  36.99  at 
Newark,  a  distance  of  approximately 
10.83  route  miles.  The  purchase 
complements  a  multipart  transaction 
that  assertedly  will  allow  the  Peninsula 
Corridor  Joint  Powers  Board,  of  which 
SamTrans  is  a  member  agency,  and 
SamTrans  to  conduct  rail  passenger 
commuter  service  on  the  San  Francisco 
Peninsula  without  disrupting  SP's 
freight  and  intercity  passenger 
operations.  The  exemption  is  subject  to 
standard  employee  protective 
conditions. 

DATES:  This  exemption  is  effective  on 
October  20.  1994.  Petitions  to  stay  must 
be  filed  by  September  30,  1994,  and 
petitions  to  reopen  must  be  filed  by 
October  11. 1994. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  DotAet  No.  32551,  to:  (1)  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  David  J. 
Miller,  333  Market  Street,  Suite  230.  San 
Francisco.  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dellmar.  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPP1.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229,  Interstate 


Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone; 
(202)  289-4357/4359. 

Decided:  September  8.  1994. 

By  the  Commission.  Chaimian  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons  and  Moi^^an. 
Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc  94-23218  Filed  9-19-94;  8:45  am) 

BILLING  COO€  70J5-01-P 

[Ex  Parte  No.  388  (Sut>-No.  7)] 
Intrastate  Rail  Rate  Authority — Illinois 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Extension  of  certification. 

SUMMARY:  By  decision  ser\ed  August  22, 
1989.  the  State  of  Illinois,  through  the 
Illinois  Commerce  Commission 
(Illinois),  was  certified  to  regulate 
intrastate  rail  rates,  classifications, 
rules,  and  practices  for  a  five-year 
period  ending  on  September  20, 1994. 
Pursuant  to  a  request  from  Illinois,  the 
certification  will  be  extended  for  90 
days  so  that  Illinois  can  make  a  final 
assessment  of  whether  to  continue  its 
railroad  regulatory  program  and  prepare 
an  application  for  recertification. 
DATES:  Illinois'  certification  is  extended 
to  December  19.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Sehrt-Green  (202)  927-5269  or 
Beryl  Gordon  (202)  927-5610.  (TDD  for 
hearing  impaired:  (202)927-5721) 

Decided:  September  14,  1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 
IFR  Doc.  94-23216  Filed  9-19-94:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administrption 

North  Carolina  State  University,  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W.. 
Washington.  D.C. 

Docket  Number:  94-046.  Applicant: 
North  Carolina  State  University, 


Raleigh,  NC  27695-7212.  Instrument: 
Submersible  Profiling 
Spectroradiometer  and  High  Resolution 
In-water  Deck  Cell.  Manufacturer: 
Satlantic  Inc.,  Canada.  Intended  Use: 
See  notice  at  59  FR  23696,  May  6, 1994. 
Advice  Received  From:  The  Naval 
Research  Laboratory,  July  21, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  was  being 
manufactured  in  the  United  States  at  the 
time  the  foreign  instrument  was  ordered 
(February  18,  1994).  Reasons:  The 
foreign  instrument  provides:  (1)  full 
compliance  with  all  NASA  protocols  for 
the  SeaWiFS  satellite,  (2)  designed-in 
and  operational  free-fall  deployment 
capability,  (3)  an  off-ship  deck  cell  and 
(4)  24-bit  resolution  with  autoranging. 
The  Naval  Research  Laboratory  advises 
that  (1)  these  capabilities  are  pertinent 
to  the  applicant's  intended  purpose  and 
(2)  it  knows  of  no  domestic  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  was 
being  manufactured  in  the  United  States 
at  the  time  of  order. 
Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 
Staff 

IFR  Doc  94-23197  Filed  9-19-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

Controlled  Substances:  Established 

1994  Aggregate  Production  Quota 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  estabhshed  1994 
aggregate  production  quota. 

SUMMARY:  This  notice  establishes  a  1994 
aggregate  production  quota  for  3,4- 
methylenedioxy-N-ethylaraphetamine,  a 
substance  in  Schedule  I  of  the 
Controlled  Substances  Act  (CSA). 
EFFECTIVE  DATE:  This  order  is  effective 
upon  September  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain.  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  telephone:  (202) 
307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  that  the 


Attorney  General  establish  aggregate 
production  quotas  for  all  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  §0.100  of  Title  28  of 
the  Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  function  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6,  1994). 

On  July  19, 1994.  a  notice  of  the 
proposed  1994  aggregate  production 
quota  for  3,4-methylenedioxy-N- 
ethylamphetamine,  a  Schedule  I 
controlled  substance,  was  published  in 
the  Federal  Register  (59  FR  36784).  All 
interested  persons  were  invited  to 
comment  on  or  object  to  this  proposed 
aggregate  production  quota  on  or  before 
August  18,  1994.  No  comments  or 
objections  were  received. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substances  Act  of 
1970  (21  U.S.C.  826),  delegated  to  the 
Administrator  of  the  DEA  by  §  0.1 00  of 
Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to  59 
FR  23637  (May  6, 1994),  the  Deputy 
Administrator  hereby  orders  that  the 
1994  aggregate  production  quota  for  the 
following  controlled  substance, 
expressed  in  grams  of  anhydrous  base, 
be  established  as  follows: 


Estab- 

lished 

Basic  class 

1994 

quota  {in 

grams) 

3,4-Methylenedioxy-N- 

ettiytamphetamine 

5 

Dated:  September  13, 1994. 
Stephen  H.  Greene, 

Deputy  A dministrator. 

IFR  Doc.  94-23237  Filed  9-19-94;  8:45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 

ADMINISTRATION 

Notice  of  Submission  of  Proposed 
Information  Collections  to  OMB 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  information 

collections  submitted  to  OMB  for 

approval. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  is 
giving  notice  that  the  proposed 
collections  of  information  described  in 
this  notice  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  and  5  CFR  part  1320. 
Public  comment  is  invited  on  these 
collections. 

DATES:  Comments  should  be  submitted 
by  October  20, 1994. 
ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documentation  can  be  obtained  from  the 
Pohcy  and  Program  Analysis  Division 
(NAA),  8601  Adelphi  Road,  College 
Park,  MD  20740-6001.  Telephone 
requests  may  be  made  to  (301)  713- 
6730,  extension  226. 

Written  comments  should  be  sent  to 
Director,  Policy  and  Program  Analysis 
Division  (NAA),  National  Archives  and 
Records  Administration,  8601  Adelphi 
Road.  College  Park,  MD  20740-6001.  A 
copy  of  the  comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
NARA,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marv  Ann  Hadyka  or  Nancy  Allard  at 
(30l')  713-6730. 

The  following  proposed  mformation 
collections  have  been  submitted  to 
OMB: 

1.  Request  Pertaining  to  Military 
Records  (SF  180) 

Description:  The  information 
collection  is  the  information  that  must 
be  provided  when  requesting 


VnAt 
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II  Jurmaliun  from  or  copies  ot 
documents  from  a  military  service 
record  stored  at  the  National  Personnel 
Records  Center  (NPRC)  to  allow  NPRC 
to  locate  tiie  record  and  respond  to  the 
request.  Standard  Form  180  is  the 
principal  form  used  to  obtain 
information,  but  other  forms  and  letters 
may  be  used. 

Purpose:  The  information  is  used  to 
locate  the  requested  recrord  and  to 
determine  the  releasability  of  the  record 
under  Department  of  Defenae  rules. 

Frrqunnry  of  ntsponse:  On  occasion. 
Approximately  10  pen:ent  of 
respondents  are  asked  to  complete  an 
additional  form  to  allow  NPRC  to  search 
alternative  sources  to  supply  the 
requested  information. 

Number  of  respondents:  713,400. 

Reporting  hours  per  response:  5  to  30 
minutes. 

Annual  reporting  burden  hours: 
209.616. 

2.  Customer  Comment  Forms 

Description:  The  information 
collection  is  a  comment  form  available 
in  NARA  research  rooms  and  museums 
for  customers  to  provide  comments, 
suggestions,  and  complaints  on  NARA 
services.  This  is  an  expansion  of  a 
currently  approved  information 
collection  in  use  in  the  Wasbington.  DC. 
area. 

Purpose:  The  information  collection 
will  help  NARA  to  judge  the  efficacy  of 
researcher  and  other  visitor  services, 
consider  changes  su^ested  by  users, 
plan  future  services,  and  improve  our 
performance. 

Frequency  of  response:  On  occasion 

Number  of  respondents:  1,925. 

Reporting  hours  per  response:  5 
minutes. 

Annual  reporting  burden  hours:  160. 

3.  National  Hiatorical  PabiicatJon«  and 
Records  CoauniHion,  SubventiuB  (trant 
GuideUnes  and  Application 

Description:  The  information 
collection  is  a  grant  apphcntion 
prepared  by  university  and  other  non- 
profit presses  applying  to  the  NHPRC 
grant  program  for  subvention  of  part  of 
the  costs  of  manufacturing  and 
distributmg  volumes  published  by 
NHPRC-supported  documentary 
editorial  projects. 

Purpose:  The  information  is  used  to 
determine  eligibility  of  the  applicant 
and  evaluate  the  suitability  of  the 
proposed  project  for  support. 

Frequency xtf  response:  On  occaaion. 
On  the  average,  a  press  subimts  two 
subvention  applications  per  year. 

Number  of  respondents:  10. 

Reporting  hours  per  n^sponse:  9 
liours. 


Annual  reporting  tmrdrii  hours:  180. 

4.  Natiortal  HiNtoriral  Pohlications  and 
Recordk  tA)niiiuv>i()n.  .\nnual  b>aif*s 
Reports  tor  Subvention  Ciraata 

Description:  The  information 
collection  is  a  Kdes  report  made  by  a 
nonprofit  press  which  has  received  a 
grant  from  the  NHPRC  to  subvent  part 
of  the  costs  of  manufactuhog  and 
distributing  dcK:umentary  volumes  that 
have  been  produced  by  editorial 
projects  for  which  the  NHPRC  has 
provided  support. 

Purpose:  Tne  information  is  used  by 
the  NHPRC  to  evaluate  the  success  of  a 
volume  and  to  help  determine  the 
number  of  copies  in  the  first  printing  of 
subsequent  volumes  in  a  series. 

Frequency  of  response:  Annually  for 
three  years.  On  the  average,  a  press  has 
two  on-going  subvention  grants  and 
therefore  submits  two  sales  reports  per 
year. 

Number  of  respondents:  30. 

Reporting  hours  per  response:  2 
hours. 

Annual  reporting  burden  hours:  120. 

Dated   SeplBmber  12.  1994. 
Trudy  UiMkamp  Petarson. 
Acting  Archivist  of  the  United  States. 
|KR  D(>c  94-23226  Filed  9-19-94.  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Flonaa  Powvf  Corp  ;  Environmental 
Assessment  and  Finding  ot  No 
Significant  Impact 

Docket  No.  50-^2 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
No.  DPR-72,  issued  to  Florida  Power 
Corporation,  (the  licensee),  for  operation 
of  the  Crystal  River  Unit  3  Nuclear 
Generating  Plant,  located  in  Qtrus 
County.  Florida. 

Environmental  Aaaessment 

Identification  of  Proposed  Action: 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
June  7.  1993.  as  supplemented  March 
28.  1994,  for  exemption  from  certain 
requirements  of  Title  10  Code  of  Federal 
Regulations  Part  50  (10  CFR  50), 
Appendix  R,  "Fire  Protection  Program 
for  Nuclear  Power  FaciUties  Operating 
Prior  to  January  1. 1979."  Section  III.  0. 
"Oil  collection  system  for  reactor 
coolant  pump."  The  exemption  would 
allow  installation  of  a  new  reactor 


coolant  pump  motor  with  an  oil 
collection  system  which  is  capable  of 
collecting  oil  leakage  from  all  potential 
pressurized  and  unpreesurized  leakage 
sites  except  for  four  potential  oil  leakage 
sites.  The  four  potential  leakage  sites 
are:  the  anti-reverse  device  (ARD)  vents, 
upper  oil  supply  lines  from  the  lift 
pump  to  the  ARD,  lower  motor  leak 
detection  system  piping,  and  lower 
guide  bearing  thermocouple  wells. 

The  Need  for  the  Proposed  Action: 

10  CFR  50,  Appendix  A,  "General 
Design  Criteria  for  Nuclear  Power 
Plants,"  Criterion  3,  "Fire  protection," 
specifies  that  "Structures,  s>'stBms,  tmd 
components  important  to  safety  shall  be 
designed  and  located  to  mimraize, 
consistent  with  other  safetA- 
requirements,  the  probability  and  effect 
of  fires  and  explosions."  10  CFR  50, 
Appendix  R,  sets  forth  fire  protection 
features  required  to  satisfy  the  general 
design  Criterion  3  of  the  Commission's 
regulations.  Pursuant  to  10  CFR  50. 
Appendix  R,  Section  III.  0.  the  RCP  shall 
be  equipped  with  an  oil  collection 
system  which  "•   •  *  shall  be  capable 
of  collecting  Jube  oil  from  all  potential 
pressurized  and  unpressurized  leakage 
sites  in  the  reactor  coolant  pump  lube 
oil  systems." 

As  part  of  its  design  improvements 
program  to  enhance  motor  rehability 
and  simplify  maintenance  activities,  the 
licensee  proposed  to  replace  the  existing 
RCP  motors  with  a  new  motor  and 
implement,  a  re-designed  RCP  lube  oil 
system.  As  a  result  of  physical 
interferences  and  other  design 
difficulties,  four  specific  sites  in  the 
RCP  motor  lube  oil  system  could  not 
accommodate  an  oil  collection  system 
for  collecting  potential  oil  leakage.  An 
exemption  from  10  CFR  50.  Appendix 
R,  Section  III.  0,  is  required  to  permit 
the  four  specific  sites  in  the  RCP  lube 
oil  systems  without  an  oil  collection 
system,  and  thus,  exclude  them  from 
leakage  protection. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 

Section  m.  0  of  Appendix  R  to  10  CFR 
Part  50  states  that:  "The  oil  collection 
system  shall  be  so  designed,  engineered, 
and  installed  that  failure  will  not  lead 
to  fire  dining  normal  or  design  basis 
accident  conditions  and  that  there  is 
reasonable  assurance  that  the  system 
will  withstand  the  Safe  Shutdown 
Earthquake  ISSE).  Such  collection 
systems  shall  be  capable  of  collecting 
lube  oil  from  all  potential  pressurized 
and  unpressurized  leakage  sites  in  the 
reactor  coolant  pump  lube  oil  systems. 


Leakage  shall  be  collected  and  drained 
to  a  vented  closed  container  that  can 
hold  the  entire  lube  oil  system 
inventory." 

The  RCP  motor  lube  oil  system,  with 
its  pumps  and  associated  piping, 
supplies  oil  to  several  parts  of  the  RCP. 
The  existing  RCP  lube  oil  system 
includes  a  high  pressure  and  an  induced 
flow  system.  The  high  pressure  system 
consists  of  two  independent  pumps,  and 
associated  piping,  and  supplies  oil, 
among  other  components,  to  the  ARD. 
The  induced  flow  system  is  driven  by 
the  rotation  of  the  RCP  motor  and 
provides  lube  oil  to  the  thrust  bearings, 
guide  bearings,  and  to  the  ARD. 

The  new  oil  lubricating  system  would 
contain  approximately  200  gallons  of  oil 
and  would  include  several  design 
features  such  as  spray  shields,  series  of 
drip  and  drain  pans  and  piping,  and  a 
lube  oil  collection  system  tank.  The  new 
system  eliminated  one  of  the  two  lift 
pumps  and  its  components  which 
should  result  in  a  decrease  in  the 
number  of  potential  leakage  sites.  The 
oil  collection  system  would  be  capable 
of  collecting  lube  oil  from  all  possible 
pressurized  and  unpressurized  leak  sites 
except  for  the  four  specific  locations.  Of 
the  four  potential  leakage  sites,  ARD 
vents  and  lower  RCP  motor  leak 
detection  system  piping  do  not  contain 
oil  under  routine  operating  conditions. 
The  upper  oil  supply  lines  from  the  lift 
pump  to  the  ARD  are  pressurized  only 
during  a  brief  period  of  motor  startups 
and  shutdowns.  The  lower  guide 
bearing  thermocouple  wells  are  passive 
in  nature.  Additionally,  in  the  new 
design,  vents  would  be  equipped  with 
demisters  and  fiUers  to  prevent  lube  oil 
mist  from  escaping  to  the  atmosphere.  If 
leakage  were  to  occur  during  normal 
plant  operations,  the  oil  would  channel 
to  the  drain  pan.  Any  lube  oil  leak 
which  may  not  have  been  fully  captured 
could  potentially  run  down  the  RCP 
motor  onto  hot  Reactor  Coolant  System 
surfaces.  However,  the  flammability 
characteristics  of  the  oil,  flashpoint  of 
452  °F,  and  an  auto  ignition  temperature 
of  500  "F  -  7  "F,  that  would  be  used  in 
the  lube  oil  system,  reduce  the 
hkelihood  that  the  oil  will  readily  ignite 
upon  coming  in  contact  with  hot  RCS 
piping  surfaces.  Additionally,  if  the  oil 
leak  became  ignited,  the  fire  would  be 
localized  in  the  area  of  the  leakage  and 
defected  by  the  thermal  fire  detectors. 

Fire  protection  features  for  the  RCP 
motors  include  three  temperature  heat 
detectors  with  190  'F  setpoints  located 
over  each  RCP.  Any  localized  fire  in  the 
area  due  to  oil  leakage  would  be 
detected  by  the  thermal  fire  detectors 
and  would  provide  an  alarm  function  in 
both  the  reactor  building  and 


annunciate  in  the  main  control  room. 
Additional  indications  of  a  potential 
RCP  fire  would  also  be  provided  by 
control  room  alarms  on  lovv  level  oil, 
low  oil  pressure  or  high  vibrations.  If  an 
RCP  fire  alarm  is  received  in  the  main 
control  room,  it  is  expected  that  the 
control  room  operators  would  evaluate 
any  alarm  associated  with  the  RCP  and 
its  lube  oil  system  and  initiate  fire 
brigade  entry  into  the  reactor  building  to 
investigate  and  fight  the  fire.  The  reactor 
building  is  equipped  with  an  internal 
firefighting  standpipe  hose  station 
system  and  fire  extinguishers  are 
appropriately  distributed  throughout  the 
structure.  RCP  firefighting  would  be 
accomplished  by  using  either  portable 
fire  extinguishers  or  water  from  a  hose 
stream  or  a  combination  of  both.  Access 
to  the  four  RCPs  for  firefighting  can  be 
accomplished  by  making  entry  into  the 
"D"  rings. 

The  existing  Cr>stal  River  Unit  3  RCP 
motor  lube  oil  system  is  a  non-seismic 
system.  The  new  RCP  lube  oil  system 
and  lube  oil  collection  systems  would 
be  seismically  qualified  to  withstand  an 
SSE.  Therefore,  if  an  SSE  were  to  occur, 
the  system  is  not  expected  to  fail. 

Based  on  the  design  features  of  the 
new  RCP  motors  and  the  fact  that  their 
lube  oil  system  and  associated  lube  oil 
collection  systems  are  seismically 
designed  to  withstand  an  SSE,  there  is 
reasonable  assurance  that  the  RCP  lube 
oil  system  will  not  present  a  major  fire 
hazard. 

The  staff  concludes,  based  on  its 
evaluation,  that  potential  oil  leakage 
from  the  specific  four  sites  in  the  RCP 
lube  oil  system  will  not  present  a  major 
fire  hazard  and  that  the  current  level  of 
fire  protection  is  sufficient  to  mitigate 
the  consequences  of  a  fire  in  the  area  of 
these  potential  leakage  sites.  In 
addition,  the  staff  concludes  that  it  is 
not  expected  that  these  potential  leakage 
sites  will  fail  during  an  SSE.  On  that 
basis,  the  staff  finds  that  the  licensee's 
proposed  design  of  the  RCP  motor  lube 
oil  collection  system  provides  an 
equivalent  level  of  fire  safety  to  that 
required  by  the  provisions  of  Appendix 
R,  section  III.O,  and,  therefore,  is 
acceptable. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 
With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  does  not  affect  non-radiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 


Alternative  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement, 
dated  May  1973,  related  to  operation  of 
Crystal  River  Unit  3. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Florida  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quahty  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  June  7,  1993,  and  March  28,  1994. 
which  are  available  for  public 
inspection  at  the  Commission's  F*ublic 
Document  Room,  2120  L  Street  NW., 
Washington,  DC  and  at  the  local  public 
document  room  located  at  Coastal 
Region  Library.  8619  W.  Crystal  Street, 
Crystal  River,  Florida  32629. 

Dated  at  Rockville.  Maryland,  this  6th  dav 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Victor  M.  McCree, 

Acting  Director.  Project  Directorate  11-2, 
Division  of  Reactor  Projects — ////,  Office  o( 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-23203  Filed  9-19-94;  8:4.')  ami 
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Docket  Nos.  50-327  and  50-328 

Tennessee  Valley  Authority  Partial 
Denial  of  Amendment  to  Facility 
Operating  License  and  Opportunity  for 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  a  request  by  the  Tennessee 
Valley  Authority,  (licensee)  for 
amendments  to  Facility  Operating 
License  Nos.  DPR-77  and  DPR-79 
issued  to  the  licensee  for  operation  of 
the  Sequoyah  Nuclear  Plant  Units  1  and 
2,  located  in  Soddy  Daisy.  Tennessee. 
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Notice  of  Consideration  of  Issuance  of 
this  amemdment  was  pubkahed  in  the 
Fedonl  b^tar  on  Novenitwr  10. 1993 
(58  FR  59757). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  remove 
the  fire  protection  spectal  reporting 
requirements. 

The  NRC  staff  has  concluded  that  the 
licensee's  request  cannot  be  granted. 
The  licensee  was  notified  of  the 
Commission's  denial  of  the  proposed 
change  by  a  letter  dated  Octolier  20. 
1994.  the  licensee  may  demand  a 
hearing  with  respect  to  the  denial 
described  above.  Any  person  whoae 
interest  naay  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  lo  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
.Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC.  20555.  Attention: 
Docketing  and  Service*  Branch,  or  may 
\m  delivered  to  the  Commissions  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW..  Washington.  D.C..  by 
the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.p..  20555. 
and  to  the  Office  of  the  General  Counsel, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive.  ET  llH.  Knoxville. 
Tennessee  37902.  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  September  28. 1993. 
and  (2)  the  Commission's  letter  to  the 
licensee  dated 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  NW.. 
Washington.  DC.  and  at  the 
Chattanooga-Hamilton  County  Library-. 
1001  Broad  Street.  Chattanooga. 
Tennessee  37402.  A  copy  of  item  (2) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC.  20555.  Attention:  Document 
Control  Desk. 

Djted  at  Rockville.  Mar>land.  this  13  day 
of  September.  1994. 

For  the  Nuclear  Regulatont-  Comniission. 
Gus  C  Laiaas, 

Assistant  Director  for  Region  II  Revctors. 
Division  ofRtnictor  Projects — ////,  Office  of 
Siiclear  Reactor  Regulation. 
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Advisory  Committee  on  Reactor 
Safecjuards  Sutx;omminee  Meeting  on 
Planntng  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  'Planning 
and  Procedures  will  hold  a  meeting  on 
Octobers.  1994.Koom  T-ZE13. 11545 
Rockville  Pike.  Rockville.  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  mav  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS.  and 
matters  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday,  October 
5.  1994 — 2:00  pjn.  until  the  conclusion 
of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Also,  it  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  lo  the  ACRS.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyre  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  wTitten  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Dr. 
John  T.  Larkms  (telephone:  301/415- 
7360)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 


Dated:  September  14, 1994. 
Sam  Ouraiswanry, 

Chief,  Nuclear  Reactors  Branch. 
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Staff  Meetings  Open  to  the  Public; 

Final  Policy  Statement 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  policy  statement. 

SUMMARV:  This  Statement  presents  the 
poUcy  that  the  Nuclear  Regulatory 
Commission  (NRC)  staff  will  follow  in 
opening  meetings  between  the  NRC  staff 
and  one  or  more  outside  persons  to 
public  observation.  This  policy 
statement  also  announces  central  agency 
ser\-ices  available  to  the  public  for 
obtaining  sciiedules  for  the  staff 
meetings  that  are  open  to  public 
attendance.  Implementing  guidance  will 
be  issued  to  the  NRC  staff  as  a 
management  directive.  The  policy 
statement  relates  only  to  meetings 
Involving  the  NRC  staff  and  does  not 
affect  existing  regulationii  that  apply  lo 
public  attendance  at  meetings  such  as 
Commission  meetings,  advisory 
committee  meetings,  and  enforcement 
conferences. 

EFFECTIVE  DATE:  November  1, 1994. 

ADDRESSES:  Management  Directive  3.5 
and  copies  of  comments  received  on  the 
proposed  policy  statement  are  available 
for  inspection  at  the  NRC  Public 
Document  Room.  2120  L  St..  NW. 
(Lower  Level).  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donnie  H.  Grimsley.  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555- 
0001.  telephone:  (301)  504-1881. 

SUPPLEIKIENTARy  INFORMATION: 

1.  Background 

The  NRC  first  published  its  policy  for 
open  staff  meetings  in  the  Federal 
Register  on  lune  28. 1978  (43  FR  28058). 
On  September  14.  1993  (58  FR  48080). 
the  NRC  published  for  public  comment 
a  proposed  policy  statement  entitled 
"Staff  Meetings  Open  to  the  Public"  rn 
the  Federal  Register  that  would 
suf)ersede  the  policy  statement  of  1978 
(58  FR  48060).  the  NRC  requested 
comments  on  the  proposed  policy 
statement  and  on  comments  submitted 
previously  by  the  American  Mining 
Congress  that  were  made  in  response  to 
an  interim  NRC  policy  staten>ent  similar 
to  the  policy  statement  that  was 
proposed. 


II.  Summary  irf Public  Comments  on  the 
Prr)posed  Policy  Statement  and  NRC 
Responses 

General  Comments 

In  late  1993.  the  NRC  received  13 
letters  with  comments  on  the  proposed 
policy  statement  on  "Staff  Meetings 
Open  to  the  Public."  These  comments 
were  from  the  following  organizations: 
the  American  Mining  Congress;  two  law 
firms,  Winston  &  Strawn  and  Newman 
&  Holtzinger.  P.C;  and  seven  utilities, 
including  Texas  Electric.  Yankee 
Atomic  Electric  Company. 
Commonwealth  Edison  Company, 
Florida  Power  Corporation.  Georgia 
Power  Company.  Virginia  Electric  and 
Power  Company,  and  Southern  Nuclear 
Operating  Company;  the  Nuclear 
Management  and  Resources  Council,  the 
State  of  New  Jersey  Departmrait  of 
Environmental  Protection  and  Energy, 
and  Ohio  Citizens  for  Responsible 
Energy'.  Inc.  (OCRE).  Two  of  these 
commenters.  Georgia  Power  Company 
and  Virginia  Electric  and  Power 
Company,  endorsed  the  comments  of 
the  Nuclear  Management  and  Resources 
Council. 

Two  commenters  endorsed  the 
proposed  policy  statement.  The  other 
commenters  either  objected  to  the 
proposed  policy  statement  or  expressed 
their  preference  for  retaining  the  1978 
policy  statement.  Several  endorsed  the 
general  concept  of  opening  staff 
meetings.  Most  offered  suggestions  for 
improving  the  proposed  policy 
statement  should  it  be  adopted  by  the 
Commission. 

Impact  on  the  Quality  of  Public 
Meetings 

The  principal  concern  expressed  was 
that  having  the  public  present  during 
meetings  with  the  NRC  staff  would  have 
an  adverse  impact  on  the  quality  of 
those  meetings.  Several  commenters 
indicated  that  the  presence  of  the  public 
at  meetings  with  the  NRC  staff  would 
unnecessarily  complicate  NRC  and 
licensee  discussions,  would  adversely 
affect  the  candor  of  those  discussions 
(because  the  public  would  likely 
misunderstand  and  misconstrue  the 
content  of  conversations),  and  would 
generally  have  an  adverse  effect  on  open 
communications  between  the  NRC  and 
licensees. 

The  NRC  has  been  conducting  public 
meetings  for  nearly  15  years  under  the 
1978  policy  statement.  Since  September 
1992.  the  Office  of  Nuclear  Reactor 
Regulation,  the  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  and  the 
regional  offices  have  operated  under  an 
interim  policy  similar  to  the  proposed 
policy  statement.  The  NRC  has  not 


found  that  meetings  open  to  the  public 
under  the  1978  policy  statement  or 
under  the  1992  Interim  Policy  Statement 
have  substantially  interfered  with  the 
NRC  staffs  ability  to  accompUsh  its 
meeting  goals  or  that  the  presence  of 
public  observers  adversely  affected  its 
ability  to  communicate  openly  with 
licensees  and  other  participants.  Even 
though  the  NRC  recognizes  that  having 
meetings  open  to  public  observation 
exposes  the  participants  to  the  risk  that 
information  may  be  misunderstood  or 
misconstrued,  the  NRC  has  not,  in  its 
many  years  of  public  meetings,  found 
that  risk  to  be  of  sufficient  concern  to 
outweigh  the  public  confidence  gained 
in  the  NRC's  regulatory  programs  that 
comes  from  public  observation  of  NRC 
staff  meetings  with  outside  persons. 

Policy  Expansion 

Several  commenters  viewed  the 
presumption  that  all  staff  meetings  are 
open  for  pubhc  obser\'ation  unless  they 
fall  into  one  of  the  exemptions  detailed 
in  the  proposed  policy  statement  as 
representing  a  significant  extension  of 
the  agency  policy  on  open  staff  meetings 
over  that  published  in  the  1978  policy 
statement.  They  also  argue  that  the 
extensicNn  adds  little  to  existing 
opportunities  for  public  participation. 

The  NRC  agrees  that  the  proposed 
poUcy  statement  would  result  in  more 
meetings  being  open  to  the  public  than 
would  have  been  under  the  1978  polic>- 
statement.  The  1978  policy  covered  onlv 
meetings  between  the  NRC  and  parties 
to  proceedings.  The  proposed  policy 
statement  reflects  NRC's  longstanding 
practice  of  providing  the  pubhc  with  the 
fullest  information  practicable  on  its 
activities  and  of  conducting  business  in 
an  open  manner.  Evolving  agency 
practice  si  net-  1978  has  resulted  in 
additional  ty  pes  of  meetings  being  open 
to  the  public  that  are  not  covered  by  the 
1978  policy  statement.  These  include 
meetings  with  licensees  on  technical 
issues,  with  licensee  senior  management 
on  Systematic  Assessment  of  Licensee 
Performance  reports,  and  with  licensees 
on  exit  meetings  for  special  team 
inspections  or  by  accident  investigation 
and  diagnostic  evaluation  teams.  In 
addition,  NRC  has  open  meetings  with 
trade  organizations  and  with  public 
interest  groups  regarding  policy  and 
technical  issues  and  the  agencv's 
regulatory  responsibilities.  The  policy 
statement  codifies  current  practice  by 
establishing  uniform  guidelines  for  the 
staff. 

Definition  of  a  Public  Meeting 

Several  commenters  offered 
suggestions  for^refining  the  definition  of 
"public  meeting."  Several  commenters 


suggested  that  the  type  of  individuals 
attending  a  meeting  should  be  a 
determinant  of  wbether  the  meeting  is 
open  to  the  public.  One  commenter 
suggested  limiting  pubhc  meetings  to 
those  H-here  a  decision-maker  was 
attending.  Other  commenters  suggested 
limiting  public  meetings  only  to  those 
where  technical  staff  were  in  attendance 
or  where  only  a  project  manager  and 
one  or  more  license  representatives 
were  present.  The  NRC  strongly  believes 
that  the  subject  matter  of  the  meeting,  or 
the  administrative  burden  of  opening 
the  meeting,  rather  than  the  type  of 
participant  in  attendance,  should  be  the 
determining  criterion  for  deciding  if  a 
meeting  should  be  considered  open  for 
public  obser\'ation. 

One  commenter  expressed  concern 
that  the  policy  does  not  apply  to  state 
and  local  governments,  including 
agreement  states.  The  policy  statement 
does  apply  to  those  entities  as  provided 
for  in  Section  C.l .  of  the  policy 
statement. 

A  commenter  suggested  language  be 
included  to  establish  a  presumption  that 
meetings  between  the  NRC  staff  and 
outside  parties  be  open.  The  NRC 
believes  its  policy  statement  clearlv 
announces  a  policy  of  openness  and 
establishes  only  a  limited  number  of 
necessary  exemptions.  The  NRC 
believes  the  poUcy  statement  provides 
meaningful  opportunities  for  the  pubhc 
to  be  informed  of  NRC  activities  without 
unduly  affecting  open  and  candid 
discussions  between  licensees  and  the 
NRC  staff  or  interfering  with  the  NRC 
staffs  ability  to  exercise  its  regulatory 
and  safety  responsibilities  without 
undue  administrative  burden. 

Other  commenters  suggested  that  the 
definition  of  a  public  meeting 
specifically  exclude  all  meetin<^s  other 
than  "face  lo  face  meetings."  tluit  is, 
e.xclude  meetings  using  electronic 
communications,  such  as  telephone 
conference  calls  or  teleconferencing. 
The  NRC  agrees  that  the  definition  of  a 
pubhc  meeting  is  not  intended  to 
include  conversations  using  electronic 
communications  and  has  modified  the 
definition  to  clarify  that  meetings 
covered  by  this  policy  statement  are 
those  where  participants  are  physically 
present  at  a  single  meeting  site. 

One  commenter  suggested  that  the 
definition  of  a  public  meeting  be  limited 
to  one  in  which  public  interest  has  been 
expressed  or  where  the  NRC  has  reason 
to  believe  there  is  substantial  public 
interest.  The  use  of  this  type  of  criterion 
would  require  that  the  NRC  judge  what 
is  of  significant  interest  to  a  wide  range 
of  groups  that  have  varied  interests.  The 
NRC  does  not  presume  to  judge  for  these 
varied  groups  what  meetings  they  may 
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consider  to  be  of  significant  interest. 
The  NRC  believes  that  it  is  the 
responsibility  of  members  of  the  public, 
not  the  NRC.  to  decide  if  they  are 
interested  in  attending  a  staff  meeting. 
Several  commenters  suggested  that 
the  public's  role  at  open  staff  meetings 
be  clearly  limited  to  that  of  observers. 
The  preamble  of  the  proposed  policy 
statement  clearly  states  that  staff 
meetings  open  to  the  public  would  be 
open  only  to  observation.  However,  in 
response  to  this  concern,  the  NRC  has 
amended  the  definition  of  a  public 
meeting  to  include  the  phrase,  "open  to 
public  observation." 

Several  commenters  suggested  that 
the  policy  statement  include  specific 
ways  to  limit  public  participation,  such 
as  permitting  members  of  the  public  to 
ask  questions  only  at  the  conclusion  of 
a  meeting  or  requiring  them  to  submit 
written  comments  or  questions.  The 
policy  statement  is  not  intended  to 
address  the  role  of  the  public  beyond 
that  of  observation.  However,  the  NRC 
recognizes  that  some  meetings  open 
under  the  policy  statement  may  warrant 
a  greater  degree  of  public  participation. 
If  participation  beyond  that  of 
observation  is  allowed  for  a  particular 
meeting,  a  description  of  the  degree  of 
participation  will  be  specified  when  the 
meeting  is  announced  and  at  the  outset 
of  the  meeting  by  the  senior  NRC  official 
participating  in  the  meeting. 

One  commenter  asked  that  NRC 
prohibit  members  of  the  public  from 
interrupting  meetings  to  pursue  a 
personal  agenda  or  raise  public  policy 
issues.  The  NRC  recognizes  the  concern 
outside  persons  may  have  regarding  this 
possibility.  As  above,  the  NRC  staff  will 
indicate  the  ground  rules  for  a  public 
meeting  at  the  beginning  of  a  meeting 
and  adhere  to  those  rules  throughout  the 
meeting. 

The  suggestion  that  the  term 
"encounter"  in  the  definition  of  a  public 
meeting  be  changed  to  "meeting"  was 
rejected.  Had  this  suggestion  been 
accepted,  the  definition  would  have 
read,  "A  public  meeting  is  a  formal 
meeting.  "   *   *"  phrasing  that  does  not 
comply  with  the  logical  terms  of  a 
definition. 

Exemptions 

In  reviewing  the  comments  regarding 
the  exemptions  and  scope  of  the  policy 
statement,  the  NRC  staff  recognizes  that 
exemption  "g"  should  be  clarified.  The 
phrase,  "Is  a  general  information 
exchange"  has  been  added  to  the 
exemption.  Furthermore,  guidance  has 
been  provided  to  the  staff  at  the  end  of 
Section  C.2  as  follows:  "Also  note  that 
meetings  between  staff  and  licensees  or 
trade  groups  to  discuss  technical  issues 


or  hcensee  performance  would  normally 
be  open  because  they  may  lead  to  a 
specific  regulatory  decision  or  action. 
However,  should  a  meeting  involving  a 
general  information  exchange  be  closed 
and  should  discussions  during  such  a 
meeting  approach  issues  that  might  lead 
to  a  specific  regulatory  decision  or 
action,  the  NRC  staff  may  advise  the 
meeting  attendees  that  such  matters 
cannot  be  discussed  in  a  closed  meeting 
and  propose  discussing  the  issues  in  a 
future  open  meeting." 

Several  commenters  suggested  that 
the  policy  statement  contain  additional 
specific  exemptions  for  closing  a 
meeting.  For  example,  one  commenter 
suggested  closing  meetings  that  are 
administrative  in  nature,  that  are  held  to 
discuss  scheduling  or  constraints 
associated  with  licensee  actions,  or  that 
are  held  to  review  material  submitted  to 
the  NRC  by  hcensees.  The  NRC  believes 
that  these  types  of  meetings  will  be 
exempt  to  the  extent  the  definition  of  a 
public  meeting  encompasses  only 
meetings  where  substantive  issues  are 
discussed.  Also,  exemption  "g"  as 
rewritten  covers  those  types  of  meetings 
because  they  are  held  only  for  the 
exchange  of  information. 

Several  commenters  suggested  closing 
meetings  for  the  exchange  of 
preliminary,  unverified  information; 
meetings  held  within  a  licensee's 
protected  areas;  and  meetings  between 
NRC  Resident  Inspectors  and  licensees. 
The  NRC  believes  that  these  types  of 
meetings  are  already  exempted  by  the 
policy  statement  in  that  the  first  type 
would  be  closed  under  exemption  "f," 
and  second  and  third  types  would  be 
closed  under  exemption  "h." 

One  commenter  suggested  that 
exemptions  "f,"  "g,"  and  "h  "  need  to  be 
refined  to  preserve  NRC's  flexibility  to 
carry  out  its  health  and  safety 
responsibilities  without  being  unduly 
inhibited  by  the  expanded  openness 
policy.  Another  commenter  believed 
these  exemptions  were  too  broad.  NRC 
believes  exemption  "T"  is  sufficiently 
focused  to  be  clearly  interpreted. 
Exemptions  "g"  and  "h"  have  been 
refined  and  the  NRC  believes  that  the 
policy  statement  has  sufficient 
flexibility  to  ensure  that  NRC  meets  its 
safety  and  regulator}'  responsibilities. 
The  policy  statement  clearly  enunciates 
this  flexibility  in  stating,  "(tlhis  policy 
is  a  matter  of  NPC  discretion  and  may 
be  departed  from  as  NRC  convenience 
and  necessity  may  dictate."  The 
commenter  specifically  requested  that 
the  term  "substantially"  be  deleted  from 
exemption  "h."  The  NRC  agrees  because 
the  NRC  will  not  open  a  meeting  if  the 
NRC  staff  believes  the  administrative 
burden  will  interfere  with  the  efficient 


performance  of  its  safety  and  regulatory 
responsibilities  and  exemption  "h"  has 
been  broadened  to  sjjecifically  exclude 
meetings  held  as  an  integral  part  of  an 
NRC  inspection. 

One  commenter  interpreted  the 
provision  in  exemption  "f  in  the  policy 
statement  as  a  means  to  exempt 
meetings  convened  to  solve  potential 
problems,  such  as  reclamation  proposals 
or  enforcement  matters.  The  NRC  does 
not  agree  with  this  interpretation.  The 
exemption  addresses  meetings  that 
could  result  in  the  inappropriate 
disclosure  and  dissemination  of 
"preliminary,  unverified  information.  ' 
The  purpose  of  this  exemption  is  not  to 
close  all  meetings  for  which  preliminary 
information,  proposals,  or  concerns  are 
discussed,  but  to  specifically  ensure  that 
agency  licensees  and  applicants  will  not 
be  inhibited  in  bringing  preliminary, 
unverified  information  to  the  attention 
of  the  NRC. 

The  NRC  staff  believes  that  this 
reasoning  applies  to  another  commenter 
who  believes  that  meetings  between  the 
staff  and  licensees,  where  technical 
issues  or  approaches  to  emerging  issues 
are  discussed,  should  also  be  classified 
as  "prehminary"  in  nature  and  not  open 
to  the  public. 

Meeting  Arrangements 

Several  commenteis  raised  issues 
regarding  arrangemei.ts  for  public 
meetings.  One  recommended  that  public 
recording  and  transcription  of  meetings 
be  prohibited.  The  NRC  does  not  believe 
it  should  limit  public  attendees  when 
they  want  to  record  or  transcribe 
proceedings  which  they  have  a  right  to 
attend.  This  type  of  a  prohibition  would 
be  difficult  to  enforce  and  would 
infringe  upon  an  established  practice  of 
media  representatives  and  others  who 
routinely  record  public  proceedings  for 
their  convenience  and  subsequent  use. 

One  commenter  suggested  that 
"outside  parties  '  be  consulted  before 
announcing  a  meeting  open  to  public 
observation  because  they  may  wish  to 
submit  proprietary',  personal,  or  other 
confidential  information  prior  to  the 
meeting.  Another  suggested  that  the 
NRC  staff  inform  the  "outside  parties  ' 
if  a  meeting  will  be  a  public  meeting. 
This  is  the  current  NRC  practice; 
however,  the  NRC  will  include  a 
provision  in  its  implementing 
management  directive  emphasizing  that 
the  NRC  staff  should  make  outside 
persons  aware  when  a  meeting  will  be 
a  public  meeting.  This  practice  will 
allow  the  outside  persons  to  raise 
concerns  regarding  confidential 
information  before  a  meeting. 

Several  commenters  expressed  the 
concern  that  essential  or  urgent 


meetings  would  not  be  scheduled 
promptly  enough  because  of  the  need  to 
provide  "ten  days  advanced  notice." 
This  provision  is  intended  to  ensure 
that  when  the  NRC  staff  deems  that  a 
meeting  should  be  a  public  meeting 
there  is  sufficient  time  to  provide 
adequate  public  notice  of  the  meeting. 
When  a  meeting  is  deemed  essential  and 
adequate  public  notice  cannot  be 
provided,  exemption  "h"  of  the  policy 
statement  would  apply  because  trying  to 
provide  notice  would  constitute  an 
administrative  burden  that  could 
interfere  with  the  NRC  staffs  efficient 
execution  of  its  safety  and  regulatory 
responsibilities;  however,  limited  notice 
would  still  be  provided  using  available 
telephone  and  electronic  bulletin  board 
systems. 

Another  commenter  noted  that  its 
experience  has  been  that  some  pcist 
public  meetings  noticed  in  the  Federal 
Register  were  published  on  the  day  of 
the  meeting  or  published  so  close  to  the 
date  of  the  meeting  that  public 
attendance  was  impossible.  The  NRC 
recognizes  that  delays  may  occur 
because  of  the  requirement  to  pubhsh  a 
notice  of  the  meeting  in  the  Federal 
Register.  Consequently,  the  NRC  did  not 
adopt  publication  in  the  Federal 
Register  as  the  principal  mechanism  for 
announcing  public  staff  meetings.  The 
NRC  will  announce  public  meetings 
through  a  toll-free  telephone  recording, 
a  toll-free  electronic  bulletin  board, 
weekly  distribution  of  public  meeting 
announcements  to  the  Press,  and  by 
posting  meeting  announcements  in  the 
NRC  Public  Document  Room. 

One  commenter  suggested  that 
minutes  of  closed  meetings  be  prepared 
when  substantive  regulator}'  issues  are 
raised  in  a  closed  meeting  or  when 
minutes  of  the  closed  meeting  can  be 
prepared  and  released  to  the  public.  The 
NRC  recognizes  that  closed  meetings 
may  involve  discussions  regarding 
substantive  regulatory  matters,  such  as 
those  involving  prehminar\'.  unverified 
information;  meetings  may  also  be 
closed  because  of  the  administrative 
burden  of  opening  the  meeting  for 
public  ot>servation.  T^e  NRC  does  not 
believe  it  is  necessary  to  require  in  the 
polic}'  statement  the  preparation  of 
meeting  minutes  or  summaries  of  closed 
meetings.  Ho\vever.  current  NRC 
practice,  v^'hen  appropriate,  is  to  raako 
publicly  available  summaries  of  non- 
public meetings.  This  practice  will 
continue. 

Duration  of  Policy 

One  commenter  stjggested  that  any 
revised  policy  adopted  by  the  NRC  be 
limited  to  a  two-year  trial  basis  similar 
.()  that  approved  for  open  enforcement 


conferences.  Another  commenter 
suggested  that  the  policy  sUtement 
should  be  limited  to  a  period  necessary 
to  determine  if  there  is  sufficient 
interest  to  justify  the  exf>ense  of  opening 
routine  meetings  to  the  public.  The  NRC 
believes  that  its  long-term  experience 
with  open  meetings  justifies  opening 
staff  meetings  and  that  this  practice  has 
resulted  in  significant  benefits  to  the 
public.  Thus  the  NRC  does  not  believe 
its  polic}'  should  be  Umited  for  any 
particular  period  of  time. 

Costs 

Several  commenters  expressed 
concern  regarding  expenditures  that 
would  be  required  by  the  NRC  and 
licensees  to  accommodate  public 
observation  of  meetings.  Two 
commenters  expressed  concern  that 
additional  expenditures  would  be 
incurred  without  commensurate 
benefits;  for  example,  that  public 
meetings  may  be  held  with  no  public 
attendance.  Should  this  happen,  these 
commenters  suggested  that  these  types 
of  meetings  be  added  as  exemptions 
because  no  public  interest  in  them 
would  have  been  demonstrated.  Others 
believed  that  the  proposal  should  be 
abandoned  because  it  would  affect  fee 
assessments  under  the  agency's  100- 
percent  user  fee  policy,  resulting  in  a 
net  loss  in  regulator}-  effectiveness  and 
with  no  public  benefit.  The  NRC  does 
not  envision  more  than  a  nominal 
increase  in  expenditures  because  the 
meetings  in  question  will  be  held  with 
or  without  public  attendance,  and  are 
usually  held  at  NRC  facilities  and 
meetings  at  licensee  facilities  are 
normally  held  in  a  facility  readily 
accessible  to  the  public.  NRC's  costs 
associated  with  operating  the  toll-free 
telephone  line  and  the  public-access 
electronic  bulletin  board  are  minimal 
and,  to  a  great  extent,  offset  bv 
consolidating  several  current  meeting 
notice  telephone  systems  into  one.  Press 
notices  of  public  meetings  will  be 
included  in  the  agency's  Weekly  Press 
Release  Compilation.  Concerns  related 
to  fee  assessments  are  routinely 
addressed  as  part  of  rulemakings  for  10 
CFR  Parts  170  and  171   In  February 
1994,  the  NRC  issued  the  "Report  to  the 
Congress  on  the  U.S.  Nuclear  Regulatory 
Commission's  Licensee  Policy  Review 
Required  by  the  Energy  Policy  Act  of 
1992"  that  addresses  concerns  raised 
regarding  the  NRC  licensee  fee  policy. 

American  Mining  Congress  Comments 

The  NRC  invited  public  comment  on 
concerns  that  had  been  submitted  bv  the 
American  Mining  Congress  (AMC)  on 
the  September  1992.  Interim  Policy 
Guidance  that  hed  been  used  by  the 


NRC  Office  of  Nuclear  Reactor 
Regulation,  the  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  and  the 
NRC  regional  offices.  The  AMC  stated 
that  the  proposed  poUcy  was  generally 
responsive  to  its  concerns.  AMC's 
additional  comments  and  the  concerns 
of  other  commenters  who  referenced 
AMC's  concerns  are  addressed  in  the 
preceding  analysis  of  comments  in 
Section  II  of  this  document. 

III.  Discussion  of  the  Policy 

The  purpose  of  revising  the  open 
meeting  policy  is  to  further  the  goal  of 
providing  meaningful  opportunities  for 
the  public  to  be  informed  of  NRC 
activities  without  unduly  affecting  open 
and  candid  discussions  between 
hcensees  and  the  NRC  staff  or 
interfering  with  the  NRC  staffs  ability  to 
exercise  its  regulatory  and  safety 
responsibilities  without  undue 
administrative  burden.  The  policy  also 
provides  guidance  to  the  NRC  staff 
concerning  the  Xypes  of  meetings  that 
should  be  open  to  public  observation. 
The  open  meeting  policy  is  a  matter  of 
NRC  discretion  and  may  be  departed 
from  as  NRC  convenience  and  necessity 
may  dictate. 

The  open  meeting  policy  excludes 
meetings  where  the  expressed  intent  is 
not  to  discuss  substantive  issues  that  are 
directly  associated  with  NRCs 
regulatory  and  safety  responsibilities. 
Meetings  that  would  not  need  to  be 
open  could  include  training, 
conferences,  and  association  meetings 
where  both  NRC  staff  and  applicant/ 
licensee  officials  participate.  The  open 
meeting  policy  also  excludes  meetings 
or  interviews  between  NRC  staff  and 
licensee  staff  or  management  persoimel 
that  occur  during  the  performance  of  an 
NRC  inspection.  The  policy  also 
excludes  meetings  the  NRC  staff  has 
with  its  own  employees,  contractors. 
and  consultants,  other  Federal  agencies 
where  the  matter  does  not  relate  to  a 
specific  activity  for  which  NRC  has 
oversight,  and  with  representatives  of 
foreign  governments  and  Stale  and  local 
representatives  on  matters  other  than 
those  relating  to  specific  NRC  lit»nsing 
or  regulator}  actions  involving 
individual  NRC  licensees 

Exemptions  to  the  policy  will  pomiit 
meetings  to  be  closed  to  ensure  that 
classified,  commercial  or  financial 
proprietan.-,  safeguards,  personal 
privacy,  and  investigative  information 
prritet-ted  by  statute  or  otherwise 
requiring  protection  is  not  disclosed  to 
the  public.  Other  exemptions  are 
provided  to  ensure  that  the  NRC  staff 
has  sufficient  flexibility  to  efficiently 
carr}'  out  its  responsibilities. 
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A  meeting  to  discuss  preliminary, 
unverified  information  is  not  an  open 
meeting  under  the  policy.  The  purpose 
of  this  exemption  is  to  ensure  that 
licensees  and  applicants  are  not 
inhibited  in  bringing  to  the  Commission 
information  that  is  not  verified  or 
sufficiently  analyzed  to  draw  firm 
conclusions.  It  also  ensures  that 
discussions  about  potential  implications 
of  this  type  of  information  occur 
candidly  and  openly  without  fear  that  it 
may  be  misunderstood  by  the  public  as 
fact  or  as  final  conclusions. 

A  meeting  that  is  an  information 
exchange  having  no  direct,  substantive 
connection  to  a  specific  NRC  decision  or 
action  is  not  an  open  meeting  under  this 
policy.  The  purpose  of  this  exemption  is 
to  ensure  that  routine  administrative 
matters  relating  to  regulatory  activities 
can  be  carried  out  efficiently.  For 
example,  drop-in  visits  or  similar 
management  meetings  between  senior 
executives  of  a  utility  licensed  to 
operate  a  nuclear  power  plant  and  the 
Executive  Director  for  Operations. 
Regional  Administrators,  or  other  senior 
NRC  managers  are  generally  closed 
meetings  because  they  typically  consist 
of  a  general  exchange  of  information  not 
directly  related  to  any  regulator}'  action 
or  decision.  Furthermore,  meetings  to 
discuss  schedules  for  NRC  actions,  or 
the  status  of  an  applit  ant's  or  licensee's 
activities  would  not  be  open  under  this 
exemption.  Meetings  between  staff  and 
licensees  or  trade  groups  to  discuss 
technical  issues  or  licensee  performance 
would  normally  be  open  under  this 
provision  because  they  may  lead  to 
specific  regulatory  action. 

The  final  exemption  is  for  meetings 
where  the  administrative  burden 
associated  with  public  attendance  could 
interfere  with  the  NRC  staffs  efficient 
execution  of  its  safety  and  regulatory 
responsibilities.  This  exemption  ensures 
that  the  NRC  staff  has  the  discretion  to 
have  a  needed  meeting  on  short  notice 
where  adequate  public  notice  cannot  be 
provided  without  placing  an  undue 
burden  on  the  agency.  The  me«>ting 
could  be  necessary  because  of  an  urgent 
issue  that  needs  addressing  or  w  here  the 
opportunity  becomes  available  on  short 
notice  to  meet  with  an  official  of  the 
applicant  or  licensee  that  wouhl  l)enefit 
the  NRC  staff  person  in  carrying  out  his 
or  her  duties.  The  meeting  also  might  be 
in  a  location  that  does  not  have  the 
facilities  to  easily  accommodate  the 
public,  such  as  within  a  plant's 
protet:ted  area,  because  these  meetings 
would  require  an  undue  administrative 
burden  to  ostablish  access  authorization 
for  memtiers  of  the  public.  For  example. 
an  NRC  man.iger  may  visit  a  facility  on 
short  notice  or  without  iun  notice  for 


purposes  other  than  meeting  with 
licensee  officials.  These  purposes  may 
include  but  are  not  limited  to 
monitoring  and  assessing  the 
performance  of  NRC  subordinates, 
touring  the  facility,  or  independently 
assessing  licensee  performance.  During 
such  a  trip,  he  or  she  may  visit  Ucensee 
officials  and  may  discuss  substantive 
regulatory  issues  with  them.  Opening 
such  a  meeting  to  the  public  would 
constitute  an  undue  administrative 
burden  and  could  impede  the  efficient 
executions  of  the  NRC's  safety  and 
regulatory  responsibilities. 

The  public  meeting  notice  system 
planned  for  providing  public  notice  of 
all  NRC  staff  meetings  open  to  the 
public  will  have  a  toll-free  telephone 
recording  and  a  public-access  electronic 
bulletin  board  for  announcing  meeting 
notice  information.  Open  staff  meetings 
will  also  be  announced  by  a  weekly 
press  release  as  well  as  being  posted  in 
the  agency's  Public  Document  Room,  as 
is  the  current  practice. 

IV.  Commission  Policy  Statement  on 
Staff  Meetings  Open  to  the  Public 

A.  Purpose 

This  statement  presents  the  policy 
that  the  Nuclear  Regulatory  Commission 
(NRC)  staff  will  follow  in  opening 
meetings  between  the  NRC  staff  and  one 
or  more  outside  persons  to  public 
observation.  The  policy  continues 
NRC's  longstanding  practice  of 
providing  the  public  with  the  fullest 
information  practicable  on  its  activities 
and  of  conducting  business  in  an  open 
manner,  while  balancing  the  need  for 
the  NRC  staff  to  exercise  its  regulatory 
and  safety  responsibilities  without 
undue  administrative  burden.  This 
policy  also  announces  central  agency 
services  available  to  the  public  for 
obtaining  schedules  for  the  staff 
meetings  that  are  open  to  public 
attendance.  Implementing  guidance  will 
be  issued  to  the  NRC  staff  as  a 
management  directive.  This  meeting 
policv  is  a  matter  of  NRC  discretion  and 
mav  be  departed  from  as  NRC 
convenience  and  necessity  may  dictate. 

B.  Definition 

A  public  meeting  is  a  planned,  formal 
encounter  open  to  public  observation 
between  one  or  more  NRC  staff  members 
and  one  or  more  outside  persons 
physically  present  at  a  single  meeting 
site,  with  the  expressed  intent  of 
discussing  substantive  issues  that  are 
directly  associated  with  the  NRC's 
regulatory  and  safety  responsibilities. 

An  outside  person  is  any  individual 
who  is  not: 
a.  An  NRC  employee; 


b.  Under  contract  to  the  NRC; 

c.  Acting  in  an  official  capacity  as  a 
consultant  to  the  NRC; 

d.  Acting  in  an  official  capacity  as  a 
representative  of  an  agency  of  the 
executive,  legislative,  or  judicial 
branch  of  the  U.S.  Government 
(except  when  the  agency  is  subject  to 
NRC  regulatory  oversight); 

e.  Acting  in  an  official  capacity  as  a 
representative  of  a  foreign 
goverrunent; 

f.  Acting  in  an  official  capacity  as  a 
representative  of  a  State  or  local 
government  (except  when  specific 
NRC  licensing  or  regulatory  matters 
are  discussed). 

C.  Applicability  and  Exemptions 

1.  This  policy  applies  solely  to  NRC 
staff-sponsored  and  conducted  meetings 
and  not  to  meetings  conducted  by 
outside  entities  that  NRC  staff  members 
might  attend  and  participate  in.  It  does 
not  apply  to  the  Commission  or  offices 
that  report  directly  to  the  Commission. 
Similarly,  it  does  not  apply  to  meetings 
between  the  NRC  staff  and 
representatives  of  State  governments, 
including  Agreement  State 
representatives,  relating  to  NRC 
Agreement  State  activities  or  to  State 
regulatory  actions  or  to  other  matters  of 
general  interest  to  the  State  or  to  the 
Commission,  that  is,  matters  other  than 
specific  NRC  licensing  or  regulatory 
actions  involving  specific  licensees. 
Also,  the  policy  is  not  intended  to  apply 
to  or  supersede  any  existing  law,  rule, 
or  regulation  that  addresses  public 
attendance  at  a  specific  type  of  meeting. 
For  example,  10  CFR  Part  7  specifically 
addresses  public  attendance  at  advisory 
committee  meetings;  and  10  CFR  Part  9, 
Subpart  C,  addresses  public  attendance 
at  Commission  meetings.  The  policy 
also  does  not  negate  existing 
Memoranda  of  Understanding, 
procedural  agreements,  or  other  formal 
agreements  or  requirements  regarding 
the  accessibility  of  the  public  to  observe 
or  participate  in  meetings  between  NRC 
and  its  licensees  or  any  other  entities.  In 
addition,  the  policy  does  not  apply  to 
meetings  involving  enforcement  matters 
under  10  CFR  Part  2.  Appendix  C  nor 
to  settlement  conferences. 

2.  In  general,  meetings  between  the 
NRC  staff  and  outside  persons  will  be 
classified  as  public  meetings  unless  the 
NRC  staff  determines  that  the  subject 
matter  to  be  discussed — 

a.  Is  specifically  authorized  by  an 
Executive  Order  to  be  kept  secret  in  the 
interests  of  national  defense  or  foreign 
policy  (classified  information)  or 
specifically  exempted  from  public 
disclosure  by  statute; 


b.  Contains  trade  secrets  and 
commercial  or  financial  information 
(proprietary  information); 

c.  Contains  safeguards  information; 

d.  Is  of  a  personal  nature  where  such 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy; 

e.  Is  related  to  a  planned,  ongoing,  or 
completed  investigation  and/or  contains 
information  compiled  for  law 
enforcement  purposes; 

f.  Could  result  in  the  inappropriate 
disclosure  and  dissemination  of 
preliminary,  unverified  information; 

g.  Is  a  general  information  exchange 
having  no  direct,  substantive  connection 
to  a  specific  NRC  regulatory  decision  or 
action; 

h.  Indicates  that  the  administrative 
burden  associated  with  public 
attendance  at  the  meeting  could  result 
in  interfering  with  the  NRC  staffs 
execution  of  its  safety  and  regulatory 
responsibilities,  such  as  when  the 
meeting  is  an  integral  part  of  the 
execution  of  the  NRC  inspection 
program. 

It  is  important  to  note  that  whether  or 
.  not  a  meeting  should  be  open  for  public 
attendance  is  dependent  primarily  on 
the  subject  matter  to  be  discussed,  not 
who  outside  nor  who  within  the  NRC 
staff  is  participating  (e.g.,  staff  level 
versus  senior  management). 

Also  note  that  meetings  between  staff 
and  licensees  or  trade  groups  to  discuss 
technical  issues  or  licensee  performance 
would  normally  be  open  because  they 
may  lead  to  a  specific  regulatory 
decision  or  action.  However,  should  a 
meeting  involving  a  general  information 
exchange  be  closed  and  should 
discussions  during  such  a  meeting 
approach  issues  that  might  lead  to  a 
specific  regulatory  decision  or  action, 
the  NRC  staff  may  advise  the  meeting 
attendees  that  such  matters  cannot  be 
discussed  in  a  closed  meeting  and 
propose  discussing  the  issues  in  a  future 
open  meeting. 

D.  Notice  to  the  Public 

1.  Normally,  meeting  announcement 
information  is  to  be  provided  by  the 
staff  to  the  agency's  meeting 
announcement  coordinator  at  least  ten 
days  in  advance  of  the  date  of  the 
meeting  so  that  adequate  notice  can  be 
made  to  the  public. 

Public  notice  will  be  provided 
through  the  Weekly  Compilation  of 
Press  Releases  and  posting  in  the  NRC 
headquarter's  Public  Document  Room. 
2120  L  Street  (Lower  Level)  NW., 
Washington.  DC.  The  public  may  obtain 
a  schedule  of  agency  staff  meetings  on 
a  toll-free  telephone  recording  at  800- 


952-9674  and  on  a  toll-free  electronic 
bulletin  board  at  800-952-9676. 

2:  Meetings  which  are  scheduled  for 
the  next  60  calendar  days  will  be 
announced  to  the  public.  Meeting 
announcements  will  include  the  date, 
time,  and  location  of  the  meeting,  as 
well  as  its  purpose,  the  agency  and 
outside  organizations  in  attendance,  and 
the  name  and  telephone  number  of  the 
agency  contact  for  the  meeting. 
Information  about  canceled, 
rescheduled,  and  open  meetings 
scheduled  on  short  notice  will  be 
updated  daily  or  as  needed  by  its 
posting  at  the  agency  Public  Document 
Room,  on  the  telephone  recording,  and 
on  the  electronic  bulletin  board. 

Dated  at  Rockville,  MD,  this  14th  day  of 
September  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 

Acting  Secretary  of  the  Commission. 
[FR  Doc.  94-23205  Filed  9-19-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

Request  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer: 
David  T.  Copenhafer,  (202)  942-8800. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filing  and 
Information  Services.  450  5th  Street, 
N.W.,  Washington.  D.C.  20549. 

New  Mutual  Funds  Prospectuses 
Telephone  Survey — File  No.  270-394. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  6f  1980 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  a  request  to  execute  a 
telephone  research  survey.  The  survey 
will  attempt  to  assess  the  public's 
understanding  of  mutual  funds  and 
other  financial  matters.  The  results  will 
enable  the  Commission  to  better 
understand  the  level  of  investor 
comprehension  of  mutual  fund 
prospectuses  and  financial  issues.  The 
mutual  fund  comprehension  telephone 
survey  is  estimated  to  require  a  total  of 
16.66  burden  hours.  The  burden  hour 
per  participant  will  be  .16  hours  or  10 
minutes. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below. 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 


Copenhafer.  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
N.W..  Washington.  D.C.  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission.  Office  of  Management  and 
Budget.  Room  3208.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  September  12. 1994. 
Margaret  H.  McFarland. 

Deputy  Secretary: 

iFR  Doc.  94-23227  Filed  9-19-94;  8:45  ami 

BILUNG  CODE  8010-01-M 


[Release  No.  34-34665;  File  No.  SR-DTC- 
94-07] 

September  13.  1994. 

Self-Regulatory  Organization;  the 
Depository  Trust  Company;  Order 
Approving  Proposed  Rule  Change 
Establishing  the  Stock  Loan  Income- 
Tracking  System 

On  May  6.  1994.  The  Depository  Trust 
Company  ("DTC")  submitted  a 
proposed  rule  change  (File  No.  SR- 
DTC-94-07)  to  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  lOfb)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 
June  22. 1994,  to  solicit  comment  from 
interest  persons.^  This  order  approves 
the  proposal. 

I.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  establish  the  stock  loan 
income-tracking  system  that  will 
eliminate  the  need  for  participants  to 
track  income  distributions  on  their 
securities  that  are  the  subject  of 
outstanding  stock  loans.  The  current 
DTC  procedures  enable  participants  to 
identify  stock  loan  related  deliver  orders 
through  the  use  of  reason  codes.  Proper 
allocation  of  income  payments  arising 
from  the  securities  that  are  the  subject 
of  these  loans  currently  rests  entirely 
with  the  lending  and  borrowing 
participants  because  DTC  allocates 
income  to  participants  to  whom  the 
securities  are  credited  on  the  relevant 
entitlement  date  lie.,  the  borrowing 
participants).  Lending  participants 
recover  income  that  DTC  has  allocated 
to  borrowing  participants  either  through 
DTC's  securities  paxment  order  service 
or  through  some  other  mutually  agreed 
upon  arrangement  by  the  participants. 


'15U.S.C.  §78i(b)(198«). 

^Securities  Exchange  Act  Release  No.  34218 
(June  15.  1994).  59  FR  32252  |Fiie  No.  SR-DTC-94- 
07]  (notice  of  proposed  rule  change). 


;    \;»)     CO    Mr 


iai     /    Tiiocrtiiu     <;ont«>mh*>r   90     10Q4    /    NoticRS 


Fpfleral    Rpoicfpr    /   Vnl     <^Q     Mn     IQI     /    T. 


48346 


Federal  Regwler  /  Vol.  59.  No    181  /  Tuesday.  September  20.  1994   '  N 


(itu  f's 


The  proposed  rule  change  will 
facilitate  participants'  proces.sing  of 
income  attributable  to  securities  that  are 
the  subject  of  outstanding  stock  loans. 
The  proposed  stock  loan  income- 
tracking  system  will  track  and  monitor 
participants'  stork  loan  related  deliver 
orders:  will  net  the  share  amounts  by 
participant  and  CUSIP.  and  will 
automatiraliy  credit  income 
distributions  to  the  proper  participant 
on  income  payment  date.  To  execute 
these  functions,  DTC  will  create  a 
special  stock  loan  memo  account  which 
will  maintain  a  daily  net  balance  of  loan 
obligations  for  each  stock  loan 
counterparty  of  each  participant. 

The  proposed  rule  change  provides 
that  a  partv  from  whom  distributions  are 
due  to  be  transferred  may  unilaterally 
halt  all  future  distribution  transfers  by 
giving  a  letter  of  instructions  to  DTC 
two  or  more  business  davs  in  advaiKe 
and  by  giving  a  copy  to  the 
counterparty  DTC  will  notify  the 
«  ounterparty  particif>ant  of  any  action 
taken  bv  DTC  based  on  the  instructions, 
DTC  will  not  assess  the  parties  legal 
obligations  to  each  other.' 

If  a  participant's  account  is  being 
transferred  to  another  participant  due  to 
a  merger  or  acquisition,  DTC  will  move 
the  transferring  participant's  open  stock 
loan  positions  to  the  transferee 
participant. 

If  a  participant  is  about  to  retire,  DTC 
first  will  verify  that  the  participxant  has 
closed  out  all  its  entitlements  and 
obligations  for  future  distributions 
created  by  stock  loans.  If  DTC  has 
ceased  acting  on  behalf  of  a  participant. 
DTC  will  determine  which  other  DTC 
participants  are  stock  loan 
counterparties  and  will  adjust  those 
participants'  stock  loan  memo  account 
positions  in  order  to  balance  the 
elimination  of  DTC's  obligations  to  and 
entitlements  from  the  terminated 
participant 

Before  the  stock  loan  income-tracking 
svstem  is  implemented.  DTC  will 
provide  a  means  for  participants  to  load 
DTC's  stock  loan  data  base  with 
information  about  currently  outstanding 
stock  loans  Deliveries  with  a  stock  loan 
rea.son  i.ude  made  after  implementation 
will  automatically  be  added  to  this  data 
hase. 

II.  Discussion 

The  Commission  believes  that  the 
proposal  is  consi<(tent  with  the  Act  and 
in  particular  Section  17A  of  the  Act.* 
.Sections  1 7A  (bH3HA)  and  (F)  of  the 
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'  If  tb«  pvlictpant  <.utanimna  (W  krt1<v  of 
in»tnictiun<>  is  la  fad  >tUl  IcKAity  oblif^^ud,  the 
nonmstriicttinng  <  ountwparty  mav  M««»k  to  •nforre 
IIS  right  lo  rocnve  future  dtMnbuliuu  ovtsufe  dl 
HTC 

M5  1IS.C.  S78<^1  1198«) 


Act  *  require  that  each  clearing  agency 
be  organized  and  its  rules  be  designed 
to  assure  the  safeguarding  of  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible. 
Moreover,  in  Section  17A(a)(l){B)  of  the 
Act.  Congress  set  forth  its  findings  that 
new  data  processing  and 
communication  techniques  create  the 
opportunity  for  more  efncient.  effective, 
and  safe  procedures  for  clearing  and 
settlement.* 

The  stock  loan  income  tracking 
system  is  an  automated  system  which 
vsrill  eliminate  inefficient  income 
processing  by  stock  loan  counterparties. 
Because  DTC  receives  data  related  to 
stock  loan  income  attributions  in  the 
normal  course  of  its  operations.  DTC  is 
in  a  good  position  to  process  such  data 
and  to  maintain  appropwiate  records  of 
the  rights  and  obligations  of  its 
participants  to  the  income  related  to 
stock  loan  activity.  In  addition  to  being 
well  situated  for  the  centralized 
processing  function,  because  DTC 
processes  all  data  through  its  automated 
facilities,  there  should  be  uniform 
treatment  of  the  data  as  opposed  to  the 
current  system  whereby  stock  loans 
income  attributions  are  handled 
differently  by  each  involved  DTC 
participants.  The  Commission  believes 
that  the  stock  loan  income  tracking 
svstem  should  improve  the  efficiency  of 
the  income  transfer  and  record  keeping. 

Additional,  the  stock  loan  income 
tracking  system  is  beitjg  implemented 
consistently  with  DTC's  obligation  to 
safeguard  securities  and  funds  in  its 
custody  or  control.  In  addition  to  DTC 
normal  safety  measures.  DTC  has  built 
into  the  system  risk  reduction  measures 
such  as  provisions  for  the  termination  of 
future  DTC  obligations  upon  a 
participant's  voluntary  or  involuntary 
termination  of  its  membership, 

III.  Coaclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTC's  proposal 
is  consistent  with  Section  17A  of  the 

Act.' 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.*  that  the 

groposed  rule  change  (File  No.  SR- 
T(5-94-07)  be.  and  hereby  is, 
approved. 

For  thn  Commission  by  the  Division  of 
Marliet  Rpgulation.  pursuant  to  delegatpd 
authority  * 

Margaret  H.  McFariand. 
Deputy  Secitiary 
|FR  Doc  94-23165  Filed  9-19-94;  8:45  ami 
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[Release  No.  34-346«4;  FHt  No.  SR-WYSE- 

94-01] 

Self-Regulatory  Organizations;  NYSE 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
New  Organizational  Structures  for 
Members 

September  13, 1994. 

I.  Introduction 

On  February  22.  1994,  the  New  York 
Stock  Exchange,  hic.  ("NYSE"  or 
"Exchange  ")  submitted  to  the  Securities 
and  Ejcchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereunder.^  a  proposed  rule 
change  to  amend  the  Exchange's 
Constitution  and  rules  to  allow  the 
admission  of  entities  with  new 
organizational  stnictures  as  members. 

The  proposed  rule  change  was 
noticed  for  comment  in  Securities 
Exchange  Act  Release  No.  34390  {July 
15.  1994).  59  FR  37278  (July  21.  1994). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  NYSE  is  amending  NYSE  Rule 
311(f)  to  permit  entities  with  new 
organizational  structures  to  Qualify  for 
admission  to  Exchange  membership. 
Specifically,  the  NYSE  is  amending  its 
rules  to  permit  the  Exchange  to  approve 
as  a  member  organization,  entities  that 
have  characteristics  essentially  similar 
to  corporations,  partnerships,  or  b>oth. 
For  example,  the  amendment  permits 
the  Exchange,  it  its  discretion,  and  on 
such  terms  and  conditions  as  the 
Exchange  may  prescribe,  to  approve 
business  trusts. ^  limited  liability 
companies*  or  other  organizational 
structures  as  member  organizations  so 
long  as  the  characteristics  of  the  entity 
in  question  are  essentially  similar  to 
those  of  corporations  or  partnerships. 
Currently,  memberships  on  the 
Exchange  can  be  owned  by  individuals, 
partnerships,  and  corporations.  The 
noncorporate  or  partnership  entities 


M5  U  S  C  S  78q-l(t>)UXA)  aad  (F)  Il»a«) 
"  15  U.S  C  §  78c}-H«j(lH»)  H9M) 
'ISl.'SC  S78q-1  (1988) 
•ISfS.C  Sr8s(bK2)(1988). 
•17  CFR  ZOO  30-3UM12)  IIM3). 


MSLISC  r8s(b)(l)(19e8) 

»  17  CFR  240  19b-4  (1994) 

'  The  tenn  "business  tp«st"  is  genaraUr  us«l  to 
describe  a  trust  m  which  the  manjgnii  are 
pnncipals,  and  the  shareholders  are  cettuis  quo 
trust.  The  essential  attribute  is  that  property  is 
placed  in  the  hands  of  inisleee  who  manago  and 
deal  with  it  (or  use  and  baaefit  of  bwiefictanes. 
Blacks  Law  Dicttomary  180  (Stii  ed.  1979). 

*A  limited  liability  company  (■LLC'T  hac 
characteristics  similaf  lo  both  corporations  and 
partnerships.  For  e3caBiple.  the  liabvlity  of  LXC 
members  is  linutnd  to  tiieir  capiul  ooMnbHtioAV 
but.  if  properly  formed  and  mainyd.  an  LLC  is 
treated  as  a  partnership  for  tax  purposes 


would  have  to  be  structured  in  such  a 
format  that  would  qualify  as  a  broker  or 
dealer  registered  with  the  SEC  pursuant 
to  the  Act,  as  this  is  a  prerequisite  to 
becoming  an  Exchange  member 
organization. 5 

The  Exchange  believes  that  the  rule 
change  is  consistent  with  Section  6(b)(2) 
of  the  Act  6  in  that  it  permits  registered 
brokers  or  dealers  to  become  member 
organizations  of  the  Exchange.  The 
Exchange  also  believes  that  the  rule 
change  also  is  consistent  with  Section 
6(b)(5)  of  the  Act,'  in  that  it  broadens 
the  types  of  entities  which  the  Exchange 
may  approve  as  a  member  organization 
and  therefore  avoids  possible  unfair 
discrimination,  and  with  Section  6(b)(8) 
of  the  Act,8  in  that  ft  serves  to  remove 
possible  burdens  on  competition 
resuhing  from  organizational  structure 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

III.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^ 
Specifically,  the  Commission  believes 
the  amendment  is  consistent  with 
Section  6(b)(2)io  of  the  Act,  which 
requires  the  rules  of  an  exchange, 
subject  to  the  provisions  of  Section  6(c) 
of  the  Act,"  to  ensure  that  any 
registered  broker  or  dealer  or  natural 
person  associated  with  a  registered 
broker  or  dealer  may  become  a  member 
of  the  exchange  and  any  person  may 
become  associated  with  a  member 
thereof. 

The  NYSE  currently  allows 
individuals,  partnerships,  and 
corporations  to  become  members  of  the 
Exchange.'^  The  amendment  would 
enable  entities  with  new  organizational 


*  See  Article  I.  Section  3  (i)  and  (j)  of  the  NYSE's 
Constitution. 

"ISU.S.C.  578f(b)(2)(l988). 

M5U.S.C.  §78f(b)(5)(1988). 

•15U.S.C.  §78f(b)(8)(l988). 

•15U.S.C.  S78f(1988). 

'"ISU.S.C.  578frb)(2)(1988). 

"15U.S.C.  §78f(c)(1988). 

"Article  I.  Section  3  of  the  NYSE's  Constitution 
and  NYSE  Rule  2  state  that  the  term  "member 
organization"  includes  "member  firms"  and 
"member  corporations."  The  term  "member  firm" 
is  denned  as  a  partnership.  The  NYSE  Board  of 
Directors  has  interpreted  the  use  of  the  word 
"includes"  in  this  Constitutional  provision  and 
Exchange  rule  as  illustrative,  and  not  restrictive. 
Therefore,  the  NYSE  does  not  believe  it  necessary 
to  amend  Article  1.  Section  3  of  its  Constitution,  nor 
NYSE  Rule  2  to  allow  additional  entities  to  be 
included  in  the  term  "member  organization."  See 
letter  from  Bruno  1-ederer,  Associate  General 
Counsel,  NYSE,  to  Sandra  Sciole,  Senior  Counsel. 
Division,  dated  August  22.  1994. 


Structures  similar  to  corporations  and 
partnerships  to  become  Exchange 
members  and  be  included  in  the 
Exchange's  definition  of  a  member 
organization.  As  in  the  case  of  a 
partnership  or  coTporation  applying  for 
membership,  the  new  entity  will  be 
subject  to  all  other  requirements  for 
membership  approval. 

The  Commission  believes  that  the 
amendment  to  NYSE  Rule  311(fi 
reasonably  balances  the  Exchange's 
interest  in  having  the  flexibility  to 
approve  entities  with  new 
organizational  structures  for  Exchange 
membership,  with  the  regulatory 
interests  in  protecting  the  financial  and 
structural  integrity  of  a  member 
organization.  For  example,  although  the 
amendment  permits  the  Exchange  to 
approve  business  trusts,  limited  liability 
companies,  or  other  organizational 
structures  with  characteristics  of 
corporations  or  partnerships  as  member 
organizations,  the  NYSE  will  review 
each  Exchange  member  organization 
application  on  a  case-by-case  basis,  and 
prior  to  approving  any  such 
organization  for  membership,  the 
Exchange  must  be  satisfied  that:  (1)  The 
Exchange  would  legally  have 
appropriate  jurisdiction  over  such  an 
entity;  and  (2)  the  permanency  of  the 
entity's  capital  is  consistent  with  that 
required  of  other  member  organizations. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-94- 
01)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  94-23228  Filed  9-19-94;  8:45  am) 
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[Rel.  No.  IC-20547;  811-4287] 

The  Pierpont  Capital  Appreciation 
Fund;  Notice  of  Application  for 
Deregistration 

September  13. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Pierpont  Capital 
Appreciation  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 


"15U.S.C.  78s(b)(2)(1988). 

>••  17  CFR  200.30-3(a)(12)  (1994). 


FILING  DATE:  The  application  was  filed 
on  August  25.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7,1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  wTiter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
WTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretar>',  SEC,  450  Fifth 
Street.  N.VV.,  Washington,  D.C.  20549. 
Applicant,  461  Fifth  Avenue,  New  York, 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
(202)  942-0567,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Ma.ssachusetts 
business  trust,  is  an  open-end 
management  investment  company.  On 
April  25,  1985,  applicant  filed  a  ' 
notification  of  registration  pursuant  to 
section  8(a)  and  a  registration  statement 
on  Form  N-lA  pursuant  to  section  8(b) 
of  the  Act.  On  that  same  date,  applicant 
filed  a  registration  statement  pui  suant  to 
the  Securities  Act  of  1933  registering  an 
indefinite  number  of  shares  of  beneficial 
interest.  Applicant's  registration 
statement  became  effective  on  June  20, 
1985  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  At  meetings  on  January-  29.  March 
17  and  June  24. 1993.  applicant's  board 
of  trustees  approved  a  plan  of 
reorganization,  termination  and 
deregistration  of  applicant  (the 
"Reorganization").  Under  the 
Reorganization,  applicant  would  be 
converted  from  a  stand-alone  structure 
to  a  master-feeder,  series  structure.  As 
stated  in  the  resolutions  of  the  board  of 
trustees  attached  at  exhibit  E  to  the 
application,  appUcant's  board 
determined  that  the  Reorganization  was 
in  the  best  interests  of  apphcant,  and 


».^^        ^  V- 
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the  interests  of  the  existmg  sharehoulers 
would  not  be  diluted  as  a  result. 

3.  Proxy  materials  relating  to  the 
Reorganization  were  himished  to 
applicant's  shareholders  on  or  about 
April  29.  1993.  and  were  Bled  with  the 
SEC  on  May  5.  1993.  At  a  meeting  held 
on  June  18.  1993.  a  majority  of 
applicant's  shareholders  approved  the 
Reorganization. 

4.  On  July  16.  1993.  pursuant  to  the 
Reorganization.  The  U.S.  Small 
Company  Portfolio  (the  "Master  Fund") 
acquired  all  the  investable  assets  and 
certain  liabilities  of  applicant  in 
exchange  for  a  beneficial  interest  in  the 
Master  Fund.  Chi  July  18,  1993.  all  the 
applicant's  assets,  consisting 
substantially  of  a  beneficial  interest  in 
the  Master  Fund,  were  transferred  to 
The  Pierpont  Capital  Appreciation  Fund 
series  (the  "Successor  Fund")  of  the 
Pierpont  Funds  (an  open-end 
investment  company)  and  the  Successor 
Fund  assumed  all  the  applicant's 
liabilities  in  return  for  shares  of  the 
Successor  Fund.  These  shares  of  the 
Successor  Fund  were  distributed  tax- 
free  on  a  share  for  share  basis  to 
applicant's  shareholders.  Applicant's 
shareholders  received  shares  of  the 
Successor  Fund  with  an  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  their  respective  interests 
in  applicant. 

5.  In  coonection  with  the 
reorganization,  applicant  incurred  legal, 
accounting,  proxy  solicitation, 
shareholder  mailing,  deregistration  and 
other  expenses,  all  of  which  were  paid 
by  applicant's  investment  adviser, 
Morgan  Guaranty  Trust  Company  of 
New  York. 

6.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  will  apply  to  be 
terminated  under  Massachusetts  law. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Sfcrvlary. 

|FR  n<x:  <14-23229  FiWd  9-l»-94;  8:45  ami 

WLLMO  COOe  W1«-«V-M 

[R«l.  No.  10-20646;  811-42M] 

The  Pteqaoot  Fqulty  Fund  NoMce  of 
ApprtcattOO  tor  D«r(tgistratK>r. 

September  13.  1994. 

AQEMCY:  Securities  and  Exchaaf» 

Comrai&sjoQ  ("SEC"). 


ACnOM:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Pierpont  Equity  Fund. 
RELEVANT  ACT  S£CT>ON:  Section  8(f). 
SUMMARY  OF  APPLtCATiON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  Aupust  25.  19<^ 

HEARING  OB  NOTIf  ICATKX  Of  HEA«»NG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  5>ecretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant.  461  Fifth  Avenue,  New  York, 
Now  York  10017. 

FOR  FURTHER  MFORMATION  CONTACT: 
)oseph  G.  Mari,  Senior  Special  Counsel, 
(202)  942-0567.  or  Barry  D.  Miller, 
Senior  Special  Counsel.  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summar>'  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Kepr«sentatkons 

1.  Applicant,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company.  On 
April  25.  1985.  applicant  filed  a 
notification  of  registration  pursuant  to 
section  8(a)  and  a  registration  statement 
on  Form  N-IA  pursuant  to  section  8(b) 
of  the  Act.  On  that  same  date,  applicant 
filed  a  registration  statement  pursuant  to 
the  Securities  Act  of  1933  registering  an 
indefinite  number  of  shares  of  beneOcial 
interest.  AppUcant's  registration 
statement  became  effective  on  Juim  20. 
1985  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  At  meetings  on  January  29.  March 
17  and  June  24.  1993.  apphcant's  board 
of  trustees  approved  a  plan  of 
reorganization,  termination  and 
deregistration  of  applicant  (the 


"Reorgajuzation ').  Under  the 
Reorganization,  appUcant  would  be 
converted  from  a  stand-alone  structure 
to  a  master- feeder,  series  structure.  As 
stated  in  the  resolutions  of  the  board  of 
trustees  attached  at  exhibit  E  to  the 
application,  applicant's  board 
determined  that  the  Reorganization  was 
in  the  best  interests  of  applicant,  and 
the  interests  of  the  exisdng  shareholders 
would  not  be  diluted  as  a  result. 

3.  Proxy  materials  relating  to  the 
Reorganization  were  furnished  to 
applicant's  shareholders  on  or  about 
April  29, 1993,  and  were  filed  with  the 
SEC  on  May  5,  1993.  At  a  meeting  held 
on  June  18,  1993,  a  majority  of 
applicant's  shareholders  approved  the 
Reorganization. 

4.  On  July  16.  1993,  pursuant  to  the 
Reorganization.  The  Selected  U.S. 
Equity  Portfolio  (the  "Master  Fund") 
acquired  all  the  investable  assets  and 
certain  liabilities  of  applicant  in 
exchange  for  a  beneficial  interest  in  the 
Master  Fund.  On  July  18.  1993.  all  the 
applicant's  assets,  consisting 
substantially  of  a  beneficial  interest  in 
the  Master  Fund,  were  transferred  to 
The  Pierpont  Equity  Fund  series  (the 
"Successor  Fund")  of  the  Pierpont 
Funds  (an  open-end  investment 
company)  and  the  Successor  Fund 
assumed  all  the  applicant's  liabilities  in 
return  for  shares  of  the  Successor  Fund. 
These  shares  of  the  Successor  Fund 
were  distributed  tax-free  on  a  share  for 
share  basis  to  applicant's  shareholders. 
Applicant's  shareholders  received 
shares  of  the  Successor  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

5.  In  connection  with  the 
reorganization,  applicant  incurred  legal, 
accounting,  proxy  solicitation, 
shareholder  mailing,  deregistration  and 
other  exjjenses,  all  of  which  were  paid 
by  applicant's  investment  adviser, 
Morgan  Guaranty  Trust  Company  of 
New  York. 

6.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  piarty  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  will  apply  to  be 
terminated  under  Massaciiusetts  law. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margarat  H.  McFarUnd. 
Deputy  Secretary 
IFR  Doc.  94-23230  Filed  9-19-94;  8:45  ami 
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(Rel.  No.  IC-20549;  811-6000] 

The  Pierpont  International  Equity 
Fund,  Inc.;  Notice  of  Application  for 
Deregistration 

.September  13.  1994. 

AGENCY:  Securities  and  Exchange 

Conirnission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Pierpont  International 
Equity  Fund.  Inc. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
se«ks  an  order  declaring  that  it  has 
teased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  August  25,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
October  7.  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifdi 
Street,  N.W.,  Washington.  D.C.  20549. 
Applicant,  461  Fifth  Avenue,  New  York, 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
(202)  942-0567,  or  Barry-  D.  Miller, 
Senior  Special  Counsel,  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Maryland  corporation, 
is  an  open-end  management  investment 
company.  On  February  21, 1990, 
applicant  filed  a  notification  of 
registration  pursuant  to  section  8(aJ  and 
a  registration  statement  on  Form  N-IA 
pursuant  to  section  8(b)  of  the  Act.  On 
that  same  date,  applicant  filed  a 
registration  statement  pursuant  to  the 
.Securities  Act  of  1933  registering  an 


indefinite  number  of  shares  of  beneficial 
interest.  Applicant's  registration 
statement  became  effective  on  May  30, 
1990  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  At  meetings  on  January  29,  March 
17  and  June  24.  1993,  applicant's  board 
of  directors  approved  a  plan  of 
reorganization,  termination  and 
deregistration  of  appUcant  (the 
"Reorganization").  Under  the 
Reorganization,  applicant  would  be 
converted  from  a  stand-alone  structure 
to  a  master-feeder,  series  structure.  As 
stated  in  the  resolutions  of  the  board  of 
directors  attached  at  exhibit  E  to  the 
application,  applicant's  board 
determined  that  the  Reorganization  was 
in  the  best  interests  of  applicant,  and 
the  interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

3.  Proxy  materials  relating  to  the 
Reorganization  were  furnished  to 
applicant's  shareholders  on  or  about 
April  29,  1993,  and  were  filed  with  the 
SEC  on  May  5,  1993.  At  a  meeting  held 
on  June  18,  1993,  a  majority  of 
applicant's  shareholders  approved  the 
Reorganization. 

4.  On  October  3.  1993,  pursuant  to  the 
Reorganization,  the  Non-U. S.  Equity 
Portfolio  (the  "Master  Fund  ")  acquired 
all  the  investable  assets  and  certain 
liabilities  of  applicant  in  exchange  for  a 
beneficial  interest  in  the  Master  Fund. 
On  October  3,  1993,  all  the  applicant's 
assets,  consisting  substantially  of  a 
beneficial  interest  in  the  Master  Fund, 
were  transferred  to  The  Pierpont 
International  Fund  series  (the 
"Successor  Fund")  of  the  Pierpont 
Funds  (an  open-end  investment 
company)  and  the  Successor  Fund 
assumed  all  the  applicant's  fiabilities  in 
return  for  shares  of  the  Successor  Fund 
These  shares  of  the  Successor  Fund 
were  distributed  tax-free  on  a  share  for 
share  basis  to  applicant's  shareholders. 
Applicant's  shareholders  received 
shares  of  the  Successor  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

5.  In  connection  with  tne 
reorganization,  applicant  incurred  legal, 
accounting,  proxy  solicitation, 
shareholder  mailing,  deregistration  and 
other  expenses,  all  of  which  were  paid 
by  applicant's  investment  adviser, 
Morgan  Guaranty  Trust  Company  of 
New  York. 

6.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 


affairs.  Applicant  will  apply  to  be 
terminated  under  Maryland  law. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority- 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  94-23231  Filed  9-19-94;  8:45  am) 

BILLING  COOE  SOIO-OI-M 

[Rel.  No.  IC-20553;  811-6274] 

The  Pierpont  Bond  Fund;  Notice  of 
Application  for  Deregistration 

September  13. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC  "). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act  "). 

APPLICANT:  The  Pierpont  Bond  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATtON:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  .^ugust  25,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serx'ing  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicant.  451  Fifth  Avenue.  New  York. 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari.  Senior  Special  Counsel. 
(202)  942-0567,  or  Barr\'  D.  Miller, 
Senior  Special  Counsel,  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Massachusetts 
business  trust,  is  an  open-end 
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management  unobtmem  company   (  >ii 
August  5.  1987.  applicant  filed  a 
notincation  of  registration  pursuant  to 
section  8(a)  and  a  registration  statement 
on  Form  N-lA  pursuant  to  section  8(b) 
of  the  Act.  On  that  same  date,  applicant 
filed  a  registration  statement  pursuant  to 
the  Securities  Act  of  1933  registering  an 
indefinite  number  of  shares  of  beneficial 
interest.  Applicant's  registration 
statement  became  effective  on  January 
20.  1988  and  its  initial  public  offering 
commenced  on  March  11,  1988. 

2.  At  meetings  on  January  29.  March 
17  and  June  24.  1993.  applicant's  board 
of  trustees  approved  a  plan  of 
reorganization,  termuiation  and 
deregistration  of  applicant  (the 
"Reorganization").  Under  the 
Reorganization,  applicant  would  be 
converted  from  a  stand-alone  structure 
to  a  master- feeder,  series  structure.  As 
stated  in  the  resolutions  of  the  board  of 
trustees  attached  at  exhibit  E  to  the 
application,  applicant's  board 
determined  that  the  Reorganization  was 
in  the  best  interests  of  applicant,  and 
the  interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

3.  Proxy  materials  relating  to  the 
Reorganization  were  furnished  to 
applicant's  shareholders  on  or  about 
April  29,  1993,  and  were  filed  with  the 
SEC  on  May  5,  1993  At  a  meeting  held 
on  June  18.  1993.  a  majority  of 
applicant's  shareholders  approved  the 
Reorganization. 

4.  On  July  9.  1993.  pursuant  to  the 
Reorganization,  the  US.  Fixed  Income 
Portfolio  (the  "Master  Fund")  acquired 
all  the  investable  assets  and  certain 
liabilities  of  applicant  in  exi  hange  for  a 
beneficial  interest  in  the  Master  Fund. 
On  July  11,  1993,  all  the  applicant's 
assets,  consisting  substantially  of  a 
beneficial  interest  in  the  Master  Fund, 
were  transferred  to  The  Pierpont  Bond 
Fund  series  (the  "Successor  Fund  ")  of 
the  Pierpoint  Funds  (an  open-end 
investment  company)  and  the  Successor 
Fund  assumed  all  the  applicant's 
liabilities  in  return  for  shares  of  the 
Successor  Fund.  These  shares  of  the 
Successor  Fund  were  distributed  tax- 
free  on  a  share  for  share  basis  to 
applicant's  shareholders  Applicant's 
shareholders  received  shares  of  the 
Successor  Fund  with  an  aggregate  ni't 
asset  value  equal  to  the  aggregate  net 
asset  value  of  their  respective  interests 
in  applicant. 

5.  In  connection  with  the 
reorganization,  applicant  incurred  legal, 
accounting,  proxy  solicitation, 
shareholder  mailing,  deregistration  and 
other  expenses,  all  of  which  were  paid 
by  applicant's  investment  adviser, 
Morgan  Guaranty  Trust  Company  of 
New  York. 


6.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
afTairs.  Applicant  will  apply  to  be 
terminated  under  Massachusetts  law. 

For  the  SEC.  by  the  Division  of  Investmeni 
Management,  under  delegated  authority. 
Margaret  H.  McFarlond, 
Depu  ty  Secretary. 

IFR  Doc  94-23166  Filed  9-19-94:  8  45  ami 
MLLINC  COOC  M10-01-M 

[Ret.  No.  IC-20550:  811-3453] 

The  Pierpont  Money  Market  Fund; 
Notice  of  Application  tor  Deregistration 

September  13.  1994. 

AGENCYf  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  'Act  "). 

APPI.ICANT:  The  Pierpont  Money  Market 
Fund. 

RELEVANT  ACT  SECTION:  Section  8(fl. 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  August  25,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  m  ly  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7,  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  461  Fifth  Avenue,  New  York. 
New  York  10017 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Man,  Senior  Special  Counsel, 
(202)  942-0567,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  Applicant,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company.  On 
April  22,  1982,  applicant  filed  a 
notification  of  registration  pursuant  to 
section  8(a)  of  the  Act.  On  August  4. 
1982,  applicant  filed  a  registration 
statement  on  Form  N-1  pursuant  to 
section  8fb)  of  the  Act  and  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  registering  an  indefinite  number 
of  shares  of  beneficial  interest. 
Applicant's  registration  statement 
became  effective  and  its  initial  public 
offering  commenced  on  October  1,  1982. 

2.  At  meetings  on  January  29,  March 
17  and  June  24,  1993,  applicant's  Ijoard 
of  trustees  approved  a  plan  of 
reorganization,  termination  and 
deregistration  of  applicant  (the 
"Reorganization").  Under  the 
Reorganization,  applicant  would  be 
converted  from  a  stand-alone  structure 
to  a  master- feeder,  series  structure.  As 
stated  in  the  resolutions  of  the  board  of 
trustees  attached  at  exhibit  E  to  the 
application,  applicants  board 
determined  that  the  Reorganization  was 
in  the  best  interests  of  appficant,  and 
the  interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

3.  Proxy  materials  relating  to  the 
Reorganization  were  furnished  to 
applicant's  shareholders  on  or  about 
April  29,  1993,  and  were  filed  with  the 
SEC  on  May  5.  1993.  At  a  meeting  held 
on  June  18,  1993,  a  majority  of 
applicant's  shareholders  approved  the 
Reorganization. 

4.  On  July  9,  1993.  pursuant  to  the 
Reorganiz.ation,  The  Money  Market 
Portfolio  (the  "Master  Fund")  acquired 
all  the  investable  assets  and  certain 
liabilities  of  applicant  in  exchange  for  a 
beneficial  interest  in  the  Master  Fund. 
On  July  11. 1993.  all  the  applicant's 
assets,  consisting  substantially  of  a 
beneficial  interest  in  the  Master  Fund, 
were  transferred  to  The  Pierpont  Money 
Market  Fund  series  (the  "Successor 
Fund")  of  the  Pierpont  Funds  (an  open- 
end  investment  company)  and  the 
Successor  Fund  assumed  all  the 
applicant's  liabilities  in  return  for 
shares  of  the  Successor  Fund.  These 
shares  of  the  Successor  Fund  were 
distributed  tax-free  on  a  share  for  share 
basis  to  applicant's  shareholders. 
Applicant's  shareholders  received 
shares  of  the  Successor  Fund  with  an 
aggregate  net  asset  value  equal  to  the 


aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

5.  In  connection  with  tne 
reorganization,  applicant  incurred  legal, 
accounting,  proxy  solicitation, 
shareholder  mailing,  deregistration  and 
other  expenses,  all  of  which  were  paid 
by  applicant's  investment  adviser. 
Morgan  Guaranty  Trust  Company  of 
New  York. 

6.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  will  apply  to  be 
terminated  under  Massachusetts  law. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

jFR  Doc.  94-23167  Filed  9-19-94:  8:45  ami 
BILLING  COOE  8010-01-M 

[Rel.  No.  IC-20551;  811-4076] 

Tne  Pierpcnt  Tax  Exempt  Bond  Fund; 
Notice  of  Application  for  Deregistration 

September  13,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC  "). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Pierpont  Tax  Exempt 
Bond  Fund. 

RELEVANT  ACT  SECTION:  Section  8(0.       , 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  August  25,  1994. 

HEARING  OR  NOTTICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Stjcretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 


Applicant.  461  Fifth  Avenue,  New  York, 
New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
(202)  942-0567.  or  Barry  D.  Miller, 
Senior  Special  Counsel,  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

APPLICANT'S  REPRESENTATIONS: 

1.  Applicant,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company.  On 
July  20,  1984,  applicant  filed  a 
notification  of  registration  pursuant  to 
section  8(a)  and  a  registration  statement 
on  Form  N-IA  pursuant  to  section  8(b) 
of  the  Act.  On  that  same  date,  applicant 
filed  a  registration  statement  pursuant  to 
the  Securities  Act  of  1933  registering  an 
indefinite  number  of  shares  of  beneficial 
interest.  Applicant's  registration 
statement  became  effective  on  October 
2, 1984,  and  its  initial  public  offering 
commenced  shortly  thereafter. 

2.  At  meetings  on  January'  29.  March 
17  and  June  24. 1993,  applicant's  board 
of  trustees  approved  a  plan  of 
reorganization,  termination  and 
deregistration  of  applicant  (the 
"Reorganization").  Under  the 
Reorganization,  applicant  would  be 
converted  from  a  stand-alone  structure 
to  a  master-feeder,  series  structure.  As 

*  stated  in  the  resolutions  of  the  board  of 
trustees  attached  at  exhibit  E  to  the 
application,  applicant's  board 
determined  that  the  Reorganization  was 
in  the  best  interests  of  applicant,  and 
the  interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

3.  Proxy  materials  relating  to  the 
Reorganization  were  furnished  to 
applicant's  shareholders  on  or  about 
April  29,  1993,  and  were  filed  with  the 
SEC  on  May  5,  1993.  At  a  meeting  held 
on  June  18. 1993,  a  majority  of 
applicant's  shareholders  approved  the 
Reorganization. 

4.  On  July  9,  1993,  pursuant  to  the 
Reorganization,  the  Tax  Exempt  Bond 
Portfolio  (the  "Master  Fund")  acquired 
all  the  investable  assets  and  certain 
liabilities  of  applicant  in  exchange  for  a 
beneficial  interest  in  the  Master  Fund. 
On  July  11. 1993,  all  the  applicant's 
assets,  consisting  substantially  of  a 
beneficial  interest  in  the  Master  Fund. 
\\  ere  transferred  to  The  Pierpont  Tax 
Exempt  Bond  Fund  series  (the 
"Successor  Fund")  of  the  Pierpont 
Funds  (an  open-end  investment 


company)  and  the  Successor  Fund 
assumed  all  the  applicant's  liabilities  in 
return  for  shares  of  the  Successor  Fund. 
These  shares  of  the  Successor  Fund 
were  distributed  tax-free  on  a  share  for 
share  basis  to  applicant's  shareholders. 
Applicant's  shareholders  received 
shares  of  the  Successor  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

5.  In  connection  with  the 
reorganization,  applicant  incurred  legal, 
accounting,  proxy  solicitation, 
shareholder  mailing,  deregistration  and 
other  expenses,  all  of  which  were  paid 
by  applicant's  investment  adviser, 
Morgan  Guaranty  Trust  Company  of 
New  York. 

6.  Applicant  has  no  outstanding  debts 
or  liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  AppHcant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  will  apply  to  be 
terminated  under  Massachusetts  law. 

For  the  SEC,  b>'  the  Division  of  Investment 
Management,  under  delef>ated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

IFR  Doc.  94-23168  Filed  9-19-94;  8:45  am) 
BILLING  CODE  801(M)1-M 

[Rel.  No.  IC-20552;  811-3816] 

The  Pierpont  Tax  Exempt  Money 
Market  Fund;  Notice  of  Application  for 
Deregistration 

September  13. 1994. 

AGENCY:  Seurities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Pierpont  Tax  Exempt 
Money  Market  Fund. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

FILING  DATE:  The  application  was  filed 
on  August  25, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  WTiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  7, 1994,  and  should  be 
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accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicant,  461  Fifth  Avenue,  New  York. 
NY  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel. 
(202)  942-0567.  or  Barry  D.  Miller. 
Senior  Special  Counsel,  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company.  On 
August  16.  1983.  applicant  file<l  a 
notification  of  registration  pursuant  to 
seclion  8(a)  of  the  Act.  On  July  1.  1983, 
applicant  filed  a  registration  statement 
on  Form  N-1  pursuant  to  section  8(b)  of 
the  Act  and  a  n?gistration  statement 
pursuant  to  the  Securities  Act  of  1933 
registering  an  indefinite  number  of 
shares  of  beneficial  interest.  Applicant's 
registration  statement  became  effective 
on  September  9.  1983  and  its  initial 
public  offering  commenced  shortly 
thereafter. 

2.  At  meetings  on  January  29.  March 
17.  and  June  24,  1993,  applicants  board 
of  trustees  approved  a  plan  of 
reorganization,  termination  and 
deregistration  of  applicant  (the 
"Reorganization").  Under  the 
Reorganization,  applicant  would  be 
converted  from  a  standalone  structure 
to  a  master- feeder,  series  structure.  As 
stated  in  the  resolutions  of  the  board  of 
trustees  attached  at  exhibit  E  to  the 
application,  applicant's  board 
determined  that  the  Reorganization  was 
in  the  best  interests  of  appUcant.  and 
the  interests  of  the  existing  shareholders 
would  not  be  diluted  as  a  result. 

3.  Proxy  materials  relating  to  the 
Reorganization  were  furnished  to 
applicant's  shareholders  on  or  aliout 
April  29.  1993,  and  were  filed  with  the 
SEC  on  May  5.  1993.  At  a  meeting  held 
on  June  18.  1993.  a  majority  of 
applicant's  shareholders  approved  the 
Reorganization. 


4.  On  July  9.  1993,  pursuant  to  the 
Reorganization.  The  Tax  Exempt  Money 
Market  Portfofio  (the  "Master  Fund") 
acquired  all  the  investable  assets  and 
certain  liabilities  of  applicant  in 
exchange  for  a  beneficial  interest  in  the 
Master  Fund.  Only  July  11.  1993.  all  the 
applicant's  assets,  consisting 
substantially  of  a  beneficial  interest  in 
the  Master  Fund,  were  transferred  to 
The  Pierpont  Tax  Exempt  Money 
Market  Fund  series  (the  "Successor 
Fund")  of  the  Pierpont  Funds  (an  open- 
end  investment  company)  and  the 
Successor  Fund  assumed  all  the 
applicant's  liabilities  in  return  for 
shares  of  the  Successor  Fund.  These 
shares  of  the  Successor  Fund  were 
distributed  tax-free  on  a  share  for  share 
basis  to  applicant's  shareholders. 
Applicant's  shareholders  received 
shares  of  the  Successor  Fund  with  an 
aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  their 
respective  interests  in  applicant. 

5.  In  connection  with  the 
reorganization,  applicant  incurred  legal, 
accounting,  proxy  solicitation, 
shareholder  mailing,  deregistration  and 
other  expenses,  all  of  which  were  paid 
by  applicant's  investment  adviser, 
Morgan  Guaranty  Trust  Company  of 
New  York. 

6.  Applicant  has  no  outstanding  debts 
or  liabihties.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  has  no 
shareholders  and  is  not  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  will  apply  to  be 
terminated  under  Massachusetts  law. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority 
(FRDoc  94-23169  Filed  9-19-94;  8:45  am) 

BILUNO  COOC  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  ot  Disaster  Loan  Area  (2736) 

New  York  (and  Contiguous  Counties  in 
Pennsylvania);  Declaration  of  Disaster 
Loan  Area 

Chemung  County  and  the  contiguous 
counties  of  Schuyler.  Steuben.  Tioga, 
and  Tompkins  in  the  State  of  New  York, 
and  Bradford  and  Tioga  Counties  in  the 
State  of  Pennsylvania  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  flooding  which  occurred  on 
August  17.  1994.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  November  7.  1994  and  for 
economic  injury  until  the  close  of 


business  on  June  8,  1995  at  the  address 
listed  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  1  Office.  360  Rainbow 
Blvd.  South,  3rd  Floor.  Niagara  Falls. 
NY  14303 

or  other  locally  announced  locations. 
The  interest  rates  are: 

Per- 
cent 

For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere  8.000 

Homeowners  without  credit  avail; 
able  elsewhere  4.000 

Businesses  with  credit  available 
elsewhere  8.000 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere  4.000 

Others  (including  non-profit  orga- 
nizations) with  credit  available 

elsewhere  7.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere  4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  273606  for  New 
York  and  273706  for  Pennsylvania.  For 
economic  injury  the  numbers  are 
832200  for  New  York  and  832300  for 
Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  September  8. 1994. 
Erskine  B.  Bowles. 
Administrator. 

IFR  Doc.  94-23173  Filed  9-19-94;  8:45  ami 
SILUNO  COOC  WSS-OI-M 


[Declaration  of  Disaster  Loan  Area  s2739] 

South  Carolina;  Declaration  of  Disaster 
Loan  Area 

Lexington  County  and  the  contiguous 
counties  of  Aiken.  Calhoun.  Newberry, 
Orangeburg,  Richland,  and  Saluda  in 
the  State  of  South  Carolina  constitute  a 
disaster  area  as  a  result  of  damages 
caused  by  tornadoes  which  occurred  on 
August  16.  1994.  Applications  for  loans 
for  physical  damage  may  be  filed  until 
the  close  of  business  on  November  7. 
1994  and  for  economic  injury  until  the 
close  of  business  on  June  8,  1995  at  the 
address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office.  One  Baltimore 
Place.  Suite  300.  Atlanta,  GA  30308 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Per- 
cent 

For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere  8.000 

Homeowners  without  credit  avail- 
able elsewhere  4.000 

Businesses  with  credit  available 
elsewhere  8.000 

Businesses  and  non-profit  organi- 
zations without  credit  available 
elsewhere  4.000 

Others  (including  non-profit  orga- 
nizations) with  credit  available 

elsewhere  7.125 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperatives  without  credit 
available  elsewhere  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  273912;  for 
economic  injury  the  number  is  833000. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  8.  1994. 
Erskine  B.  Bowles, 
Administrator. 
IFR  Doc.  94-23174  Filed  9-19-94;  8:45  am) 
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National  Advisory  Council  Meeting 

The  U.S.  Small  Business 
Administration  (SBA)  National 
Advisory  Council  will  hold  a  public 
meeting  beginning  at  9:00  a.m.  on 
Thursday.  September  29  and  end  on 
Friday,  September  30.  1994  in 
Washington.  DC  at  the  Capital  Hilton 
Hotel,  located  at  1001  16th  Street  NW., 
Washington.  DC  20036. 

For  further  information,  write  or  call 
Ms.  Dorothy  Overal.  Acting  Director, 
Office  of  Advisory  Councils,  409  3rd 
Street  SW..  Washington.  DC  20416  (202) 
205-6434. 

Dated;  September  14.  1994. 
Dorothy  A.  Overal, 

Acting  Director,  Office  of  Advisory-Qouncils. 
IFR  Doc.  94-23175  Filed  9-19-94;  8:45  am] 
BILLING  COOC  8025-01 -M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  A;r  Carrier/ 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  130T. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 


Aviation  Rulemaking  Advisory 
Committee  to  discuss  air  carrier/general 
aviation  maintenance  issues. 
DATES:  The  meeting  will  be  held  on 
October  31,  1994,  at  1:00  p.m.  Arrange 
for  oral  presentations  by  October  17, 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Albuquerque  Marriott  Hotel,  2101 
Louisiana  Boulevard,  Salon  E, 
Albuquerque,  New  Mexico,  at  1:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  Herber.  Meeting 
Coordinator,  800  Independence  Avenue, 
SW..  Washington.  DC  20591.  telephone 
(202)  267-3498;  fax  number  (202)  267- 
5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.-app.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
consider  air  carrier/general  aviation 
maintenance  issues.  The  meeting  will  be 
held  on  October  31. 1994.  at  the 
Albuquerque  Marriott  Hotel.  2101 
Louisiana  Boulevard,  Salon  E, 
Albuquerque,  NM,  at  1:00  p.m.  The 
agenda  will  include: 

•  Report  on  the  status  of  the  Part  65 
Phase  II  Working  Group 

•  Possible  presentation  of  a 
completed  recommendation  from  the 
Maintenance  Recordkeeping  Working 
Group  (draft  NPRM  and  advisory 
materials) 

•  Report  on  the  status  of  the  Major/ 
Minor  Working  Group 

•  Possible  presentation  of  a 
completed  recommendation  fi-om  the 
Parts  Approval  Action  Team  Phase  III 
Working  Group  (advisory  materials  and 
consideration  of  additional  NPRM  task) 

•  Report  on  the  status  of  the  General 
Aviation  Maintenance  Working  Group 

•  A  presentation  by  the  FAA  on  the 
Service  Difficulty  Reporting  System 

•  Vote  by  ARAC  on  the 
recommendations  submitted  by  the 
International  Airworthiness 
Conimunica;ions  Working  Group 

•  Status  of  ARAC  recommendations 
being  processed  by  the  FAA 

•  Discussion  of  future  activities  and 
other  business 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  October  17, 
1994,  to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  at  any  time  by 
providing  35  copies  to  the  Assistant 
Chair  or  by  bringing  the  copies  to  him 
at  the  meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 


listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  September 
15.  1994. 

Frederick  ].  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General  A  viation  Maintenance  Issues. 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  94-23261  Filed  9-19-94:  8:45  am) 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  and  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  transport  airplane 
and  engine  issues. 
DATES:  The  meeting  will  be  held  on 
October  11,  1994  at  8:30  a.m.  Arrange 
for  oral  presentations  by  October  3. 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
Aerospace  Industries  Association  of 
America.  Inc..  1250  Eye  St.  NW..  Suite 
1100.  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken,  Office  of  Rulemaking, 
FAA,  800  Independence  Avenue.  SW.. 
Washington.  DC  20591.  telephone  (202) 
267-9682. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  given  of 
a  meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  October 
11,  1994  at  Aerospace  Industries 
Association  of  America,  Inp..  1250  Eve 
St.  NW..  Suite  1100.  Washington.  DC. 
The  agenda  for  the  meeting  wiii  include: 

•  Opening  remarks. 

•  Review  of  action  items. 

•  Reports  of  working  groups. 

•  Recommendations  concerning 
future  actions  in  continued 
airworthiness  will  be  considered. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  October  3.  1994.  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  wTitten 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Transport 
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Airplane  and  Engine  Issues  or  by 
bringing  the  copies  to  him  at  ihe 
meeting  In  addiliun.  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  ptirson  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Waihinglon.  DC.  oo  Septemtwr 
12,  1994. 

Chris  A.  Christie. 

Executive  Director.  Aviation  Rulemaking 
Advisory  Committee 
|FR  Doc  94-23262  Filed  9-19-94.  845 am] 
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Proposed  Modiftcatlons  to  the  Yankee 
and  Condor  Military  Operating  Areas; 
Public  Meeting 

AGENCY:  Fe<leral  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  fact- 
finding informal  airspace  meetings  to 
solicit  information  concerning 
modifications  to  the  Yankee  and  Condor 
Military  Operating  Areas  (MOA"s), 
located  over  portiims  of  northeastern 
Maine,  and  northern  New  Hampshire 
and  Vermont.  The  FAA  is  holding  these 
meetings  to  provide  interested  persons 
an  opportunity  to  discuss  the 
aeronautical  issues  arising  from  a 
request  by  the  National  Guard  Bureau  to 
lower  the  floor  of  the  Yankee  and 
Condor  MOAs  from  7.000  feet  above 
sea  level  (MSL)  to  300  feet  about  ground 
level  (ACL).  All  comments  on  the  effect 
of  the  re<iuested  modification  on  the  use 
of  airspace  by  aircraft  received  during 
this  meeting  will  be  considered  pnorto 
any  issuance  of  a  decision  on  this 
request 

TIME  AND  DATE:  The  informal  airspace 
meetings  will  bo  held  from  700  p.m.  to 
9:00  p  m  .  on  Wednesday,  October  12. 
1994,  in  St.  lohnsbury.  Vermont:  on 
Thursday.  0<:tober  13.  1994,  In 
Whitefu'lil,  New  Hampshire;  on 
Wednesday,  October  19.  1994,  in 
Rangeley,  Maine;  and  on  Thursday, 
October  20,  1994.  in  Rumford.  Maine 
PLACE: 
St.  Johnsbury  Town  Hall.  36  Main  St.. 

St.  lohnsbury.  VT  05819 
Whitefield  Town  Hall.  7  )efferM)n  Road. 

Whitefield.  NH  03598 
Rangeley  Lakes  Regional  School.  Multi- 
Purpose  R(K)ni.  Mendola  Drive, 
Rangeley,  ME  04970 
Rumford  Municipal  BuiUimg.  Congress 
Street.  Rumford.  ME  0427b 


All  written  comments  must  be  received 

on  or  before  November  21.  1994. 
COMMENTS:  Send  or  deliver  comments 
to  Manager.  System  Management 
Branch.  Air  Traffic  Division,  ANE-530. 
Federal  Aviation  Administration.  12 
New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  also  be  sent  via  telecopier  (FAX)  to 
(617) 238-7560. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  A.  Creedon,  System 
Management  Specialist.  System 
Management  Branch.  Air  Traffic 
Division.  ANE-530,  Federal  Aviation 
Administration.  12  New  Elngland 
Executive  Park.  Burlington,  MA  01803- 
5299;  telephone:  (617)  238-7531;  FAX 
(fil7)  238-7560. 

SUPPLEMENTARY  INFOFIMATION: 

Meeting  I*rocedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  a 
representative  of  the  Administrator, 
FAA  New  England  Region.  Each 
participant  will  be  given  an  opportunity 
to  make  a  presentation,  although  a  time 
limit  may  be  imposed. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
There  will  be  no  admission  fee  or  other 
charge  to  attend  and  participate. 

(c)  Any  person  wishing  to  make  a 
presentation  to  the  panel  will  be  asked 
to  sign  in  and  estimate  the  amount  of 
time  needed  for  such  presentation  so 
that  timeframes  can  be  established.  This 
will  permit  the  panel  to  allocate  an 
appropriate  amount  of  time  for  each 
presenter.  The  panel  may  allocate  the 
time  available  for  each  presentation  in 
order  to  accommodate  all  speakers.  The 
meeting  will  not  be  adjourned  until 
everyone  on  the  list  has  had  an 
opportunity  to  address  the  panel.  The 
meeting  may  be  adjourned  at  any  time 
if  all  persons  present  have  had  the 
opportunity  to  speak. 

(d)  Position  papers  or  other  handout 
material  relating  to  the  substance  of  the 
meeting  mav  be  accepted.  Participants 
wishing  to  submit  handout  material 
should  present  f/iree  copies  to  the 
presiding  officer.  There  should  be 
additional  copies  of  each  handout 
available  for  other  attendees. 

(o)  The  meeting  will  not  be  formally 
recorded.  However,  a  summary  of  the 
comments  made  at  this  meeting  will  be 
filed  in  the  project  file. 

Agenda  for  Each  Meeting 

Introductions 

Presentation  of  M«!eting  Procedures 

Presentation  of  MOA  Modification 

Request 
Public  Presentations  and  Discussion 


Issued  in  Burlington,  Massachusetts,  on 
September  9,  1994. 
Francis ).  )ohns. 

Manager.  Air  Traffic  Division.  New  England 
Region. 

|FR  Doc.  94-23259  Filed  9-19-94;  8:45  am) 
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RIGA,  Inc  ;  Special  Committee  159, 

Thirty-First  Meeting,  Minimum 
Operational  Performance  Standards 
for  Ai'txjrne  Navigation  Equipment 
Using  Global  Positioning  System 
(GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (F.L 
92-463,  5  U.S.C.,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  159 
meeting  to  be  held  October  3-7, 1994. 
starting  at  9  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room. 
1140  Connecticut  Avenue,  NW.,  Suite 
1020.  Washington.  DC  20036. 

Specific  Working  Groups  Sessions 

October  3— Working  Group  1,  GPS/ 
GLONASS,  Working  Group  5,  Fault 
Detection  and  Isolation,  Ad  Hoc 
Working  Group,  Interference  Issues 

October  4— Working  Group  2,  GPS/GIC/ 
WADGNSS 

October  5— Working  Group  3,  GPS/ 
Other  Navigation  Systems 

October  6 — Working  Group  4.  Precision 
Landing  Guidance  and  Airport 
Surface  Surveillance 

Agenda — Plenary  Session — October  7 

(1)  Chairman's  introductory  remarks; 
(2)  Approval  of  summary  of  the  thirtieth 
meeting  held  on  July  15,  1994.  RTCA 
Paper  No.  379-94/SCl  59-549 
(enclosed);  (3)  Review  working  group 
(WG)  progress  and  identify  issues  for 
resolution;  (a)  GPS/GLONASS  (WGl); 
(b)  GPS/GIC/WADGNSS  (VVG2);  (c) 
GPS/Other  Navigation  Systems  (WG3): 

(d)  GPS/Precision  Landing  Guidance 
and  Airport  Surface  Surveillance  (WG4); 

(e)  Fault  Detection  and  Isolation  (WG5); 

(f)  Interference  Issues  (Ad  Hoc);  (5) 
Review  of  EUROCAE  Activities;  (6) 
Assignment/review  of  future  work;  (7) 
Other  business;  (8)  Date  and  place  of 
next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington.  DC,  on  September 
14.  1994. 

Steve  Zaidman, 

.Acting  Designated  Officer. 

(FR  Doc.  94-23263  Filed  9-19-94;  8:45  am) 
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RTCA,  Inc.;  Special  Committee  168, 
Thirteenth  Meeting;  Lithium  Batteries 

Pursuant  to  section  lQ(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92—463,  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  168 
meeting  to  be  held  October  31 — 
November  1. 1994,  starting  at  9:30  a.m. 
The  meeting  will  be  held  at  the  RTCA 
Conference  Room,  1140  Connecticut 
Avenue.  NW.  Suite  1020,  Washington, 
DC  20036. 

Please  note:  SC-168  will  meet  on  October 
31-November  1;  dates  shown  on  Chairmen's 
Septeml)er8.  1994  memorandum  and  RTCA 
paper  374-94/SC168-105  are  incorrect. 

The  agenda  is  as  follows:  (1) 
Chairman's  remarks;  (2)  Approval  of  the 
summary  from  the  twelfth  meeting, 
RTCA  Paper  No.  261-94/SCIl 68-102 
(previously  distributed);  (3)  Review 
EUROCAE  WG-39  Activity;  (4)  Review 
material  finm  task  assignments:  Larger 
lithium  cells  and  batteries  requirements 
and  testing;  (5)  Review/approve  the 
proposed  final  MOPS  draft;  (7)  Date  and 
place  of  next  meeting  (if  required). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC,  on  September 
14,  1994. 

Steve  Zaidman, 

Acting  Designated  Officer. 

IFR  Doc.  94-23264  Filed  9-19-94;  8:45  am) 
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Intent  To  Rule  on  Application  To 

Impose  and  Use  \he  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Texarkana  Regional  Airport, 
Texarkana,  AR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to  impose  and  use  the 
revenue  from  a  PFC  at  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  20, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  Fort  Worth,  Texas  76193-0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Paula  Neeson, 
Manager  of  Texarkana  Regional  Airport 
at  the  following  address:  Paula  Neeson, 
Director,  Texarkana  Regional  Airport, 
201  Airport  Drive,  Texarkana,  AR 
75502. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region. 
Airports  Division.  Planning  and 
Programming  Staff,  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Texarkana  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  August  26,  1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Texarkana  Regional 
Airport  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  28, 
1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  February 

1, 1995 
Proposed  charge  expiration  date: 

January  31,  1999 


Total  estimated  PFC  revenue: 

$429,959.00 
Brief  description  of  proposed  projecKs): 

Projects  To  Impose  and  Use  PFC's 

Runway  Safety  Area  Improvements; 
Terminal  Area  Improvements;  Airfield 
Safety  Improvements;  Ramp  and  Apron 
Improvements;  Master  Plan  and  Noise 
Study  Update;  and  Airfield  Sweeper. 

Proposed  class  of  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  None 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Staff,  ASW- 
610D,  2601  Meacham  Blvd.,  Fort  Worth, 
Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Texarkana 
Regional  Airport. 

Issued  in  Fort  Worth,  Texas,  on  August  26, 

1994. 

Edward  N.  Agnew, 

Assistant  Manager.  Airports  Division. 

IFR  Doc.  94-23265  Filed  9-19-94:  8:45  am) 
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Maritime  Administration 
pocket  S-9 11) 

Sulphur  Carriers,  Inc.;  Notice  of 
Application  for  Permission  Pursuant  to 
Section  805(a)  of  the  Merchant  Marine 
Act  1S36.  as  amended,  and  Article  Il- 
ls of  Waterman  Steamship 
Corporation's  Operating-Differential 
Subsidy  Agreement  Contract  MA/ 
MSB-^50  for  Operation  of  the  M/V 
SULPHUR  ENTERPRISE  in  the 
Coastwise  Trade  of  the  United  States 

Notice  is  hereby  given  that  Sulphur 
Carriers,  Inc.  (SCI),  a  LT.S.  corporate 
affihate  of  Waterman  Steamship 
Corporation  (Waterman),  by  letter  dated 
September  15.  1994,  requested  written 
permission  pursuant  to  section  805(a)  of 
the  Act  and  Waterman's  Operating- 
Differential  Subsidy  Agreement  (ODSA), 
Contract  MA/MSB^50,  to  operate  the 
US-flag  M/V  SULPHUR  ENTERPRISE 
(Vessel),  for  and  on  behalf  of  Freeport- 
McMoran  Resource  Partners 
(Freeport) — a  principle  phosphate 
fertilizer  producer  in  the  United 
States — in  the  coastwise  trade  of  the 
United  States.  The  requested  permission 
is  to  amend  a  previously  approved 
section  805  permission  for  the  M/V 
NORDIC  LOUISIANA. 
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On  September  27. 1991.  the  Maritime 

Administrator  granted  written 
permission,  pursuant  to  section  805(a) 
of  the  Act  and  Waterman's  Operating- 
Differential  Subsidy  Aureemenl. 
Contract  MA/MSB-450.  for  operation  of 
the  British- flag  MTV/  NORDIC 
LOUISIANA  for  and  on  behalf  of 
Freeport  in  tbe  coastwise  trade  of  the 
United  States,  as  authorized  by  Public 
Law  102-100.  The  permission  was  for  a 
period  of  four  years,  or  until  a 
replacement  vessels  for  the  MA' 
NORDIC  LOUISIANA,  enters  service, 
whichever  is  sooner  Tbe  replacement 
vessel  M/V  SULPHUR  ENTERPRISE  is 
expected  to  be  delivered  on  or  about 
September  23.  1994. 

Because  of  the  short  time  frame  of  this 
notice,  one  party  who  expressed  an 
interest  previously  in  this  matter  will  be 
contactwl  directly 

Any  person,  firm  or  corporation 
having  any  interest  (within  the  meaning 
of  section  805(a))  in  SCls  request  and 
desiring  to  submit  comments 
concerning  the  request  must  by  5  00  PM 
on  September  22.  1994.  file  written 
comments  in  triplicate  with  the 
Secretary.  Maritime  Administration, 
together  with  petition  for  leave  to 
intervene.  The  petition  shall  state 
clearly  and  concisely  the  grounds  of 
interest,  and  the  alleged  facts  relied  on 
for  relief. 

If  no  petition  for  leave  to  intervene  is 
received  within  the  speciRed  time  or  if 
it  is  determined  that  petitions  filed  do 
not  demonstrate  sufficient  interest  to 
warrant  a  hearing,  the  Maritime 
Administration  will  take  such  action  as 
may  be  deemed  appropriate. 

In  tbe  event  p>etitions  regarding  the 
relevant  section  805(a)  issues  are 
received  from  parties  with  standing  to 
be  heard,  a  hearing  will  be  held,  the 
purpose  of  which  will  be  to  receive 
evidenc '!  under  section  805(a)  relative  to 
whether  the  proposed  operations  (a) 
could  result  in  unfair  competition  to 
any  person,  finn.  or  corporation 
operating  exclusively  in  the  coastwise 
or  intercoastal  service,  or  fb)  would  be 
prejudicial  to  the  objocts  and  policy  of 


the  Act  relative  to  domestic  trade 
operations. 

(Catalog  of  Federal  Domestic  Assistance 
Prograin  No.  20.804  (Operaiing-Differential 
Subsidies)). 

By  Ortler  of  the  Maritime  Administrator. 

Dated:  September  16.  1994. 
)oei  C  Richard. 

Secretary.  Maritime  Administration. 
jFR  Doc  94-23343  Filed  9-16-94;  123  pm| 
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National  Highway  Traffic  Safety 
Administration 

Amendment  to  Cooperative  Agreement 
Announcement;  Discretionary 
Cooperative  Agreement  to  Foster  trie 
Development,  Evaluation,  and 
Oeployment  of  a  Heavy  Vehicle 
Intelligent  Commercial  Vehicle 
Communication  and  Powering 
Enhancement  System(s) 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT 
ACTION:  Amendment  to  Notice. 

summary:  The  Cooperative  Agreement 
Announcement  entitled  "Discretionary 
Cooperative  Agreement  to  Foster  the 
Development.  Evaluation,  and 
Deployment  of  a  Heavy  Vehicle 
Intelligent  Commercial  Vehicle 
Communication  and  Powering 
Enhancement  System(s)"  was  published 
in  the  Federal  Register  on  September  2, 
1994;  59  FR  45750.  Inadvertently,  a 
duplicate  notice  was  published  on 
September  12.  1994;  59  FR  46880.  This 
amendment  extends  the  closing  date  for 
submittal  of  proposals  to  October  20. 
1994. 

F0«  FURTHER  WFORMATlOH  CONTACT: 
Henrietta  Mosley.  Office  of  Contracts 
and  Procurement,  at  (202)  366-9570.  for 
general  administrative  questions;  and 
C  J.  Britell.  Office  of  Crash  Avoidance 
Research  (NRI>-53).  (202)  366-5678  for 
programmatic  questions;  at  the  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SVV..  Room  6220.     - 
Washington,  DC  20590. 

New  Exemptions 


Dated:  September  13. 1994. 
WiUiam  H.  Walsh,  )r.. 

Acting  Associate  Administrator  for  Research 
and  Development. 

|FR  Doc  94-2381  Filed  9-19-94:  8:45  am) 
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Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration.  DOT. 
ACTION:  List  of  Applicants  for 
Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportations 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle.  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only.  5— Passenger-carrying 
aircraft. 

DATES:  Comments  must  be  received  on 
or  before  October  20.  1994. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration.  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit. 
Room  8426.  Nassif  Building,  400  7th 
Street.  SW.  Washington,  IX!. 


Application  No. 

Applicant 

RegutatK)n<s)  atlected 

Nature  o(  exemption  thereof 

11298-N  

ReiUy  Industrie*,  Inc.,  Indianapolis.  IN   .. 

North  Stale  EnvVonmental.  South  San 
Francisco.  CA. 

49  CFR  174.67(i) _ _ 

49  CFR  173.12(b).  177.848(C)  

To  auttxyize  tank  cars  to  remain  coiv 

11300-N  „.. 

nected  dunng  unloadKig  ol  Class  3.  9 
and  Division  2.2  material  wrthoiX  ttw 
physical    presence    of    an    unloader 
(Mode  2.) 
To    autrtorize    transportatioo    in    com- 
merce ol  cyanides.  Division  6. 1 .  m  Ial3 
packs  with  Class  8  matenais,  not  to 
exceed  55  gaMons  per  container,  to 
t>e  transported  on  the  same  velncie. 
(Mode  1.) 

New  Exemptions — Continued 


Application  Ho. 


11306-N 


11307-N 


11312-N 


1131 3-N 


Applicant 


Jnnity  Rrver  Authority  of  Texas,  Grarxl 
Prame.  TX. 


Jacx  Enterposes,  Hjgroands.  TX 


Patkagtng  Speciatties,  Medina.  OH 


CoHjmbiana   Texas  Corp.,   Ga<nesviMe, 
TX. 


Regutetiori^s)  artected 


49  CFR  174.67(1) 


49  CFR  179.201-1.  179.201-7 


49  CFR  107.103(b)(2)  .. 


49  CFR  178.245 


Nature  of  exemption  thereof 


To  authonze  rati  cars  to  remain  con- 
nected dunng  untoadmg  of  Division 
2.3  m«enal  vwtryxA  the  physical  pres- 
ence of  an  unloade'  (Mode  2.) 

To  authorize  fransponatjon  in  com- 
merce of  a  DOT-lllAlOOWl  rail  car 
with  no  safety  reief  device  for  use  in 
transporting  day  slurry.  (Mode  2.) 

To  authorize  the  manufacture,  martang 
and  sate  of  a  71 -gallon  norvspeofica- 
tion  packag*^  known  as  a  square 
drum  compara)*  to  DOT  Spec.  17C 
and  1 71-1  oruns  to  use  m  fransportng 
Radioactve  Maieiais  Class  7. 
(Modesi,2, 3,  4,  5.) 

To  authorize  the  manuiacture,  marking 
and  sale  of  non-OOT  SpeciAcaton 
IMO  Type  portable  tanks  vtihich  con- 
form to  DOT  Specjficatjon  51,  except 
ail  openings  are  not  grouped  In  one 
kx^tion,  lor  use  in  transporting  Divi- 
sion 2.1  and  22  materials.  (Modes  1, 
2,3.) 


This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  use.  1806;  49  CFR  1.53(e)). 

Issued  in  WashmgfoQ.  DC,  on  September 
15,1994. 

J.  Suzanne  Hedge|>elh, 

Chief,  Exemption  Programs,  Office  of 

Hazardous  Materials  Exemptions  and 

Approvals. 

IFR  Doc.  94-23266  Filed  9-19-94;  8:45  am) 
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Office  of  Hazardous  Materials  Safety; 
Notice  of  ApplicatJons  for  Modification 
of  Exemptions  or  App^ilcations  To 
Become  a  Party  to  an  Exemptton 

AGENCY:  Research  and  Special  Programs 

Administration,  DOT. 

action;  List  of  Apphcations  for 

Modification  of  Exemptions  or 

Apphcations  to  Become  a  Party  to  an 

Exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  filaterials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 


not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "'X"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  faciUlate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  October  5,  1994. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
TransjMjrtation,  Washington,  IX  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426.  Nassif  Building,  400  7th 
Street  SW..  Washington,  DC. 


Applk:a- 
tion  num- 
ber 

Appficant 

Renewal 
of  ex- 
emption 

7891-X 

Sigma^Wnch  Co#p.. 
St  Louis,  MO'. 

7891 

Applk:a- 
tion  num- 
ber 

Applicant 

Renewal 
of  ex- 
emption 

10789-X 

OHn  Corporaton, 
Stamford.  CT*. 

10798 

'  To  modify  exerrptkjn  to  include  materials 
required  to  t>e  latjeled  Spontaneously  Corrv 
txjstitile  to  be  exempt  from  latieling  and  from 
certain  segregation  requirements  when 
packaged  m  specialty  designed  packagings. 

2To  modrfy  exemption  to  prwtde  for  the  ad- 
dition of  anhydrous  ammonia.  Division  22  and 
sodium  hydroxide  solutions.  Class  8,  corv 
tained  in  rail  cars  to  remain  attached  to  trans- 
fer connections  dunng  untoading  vwth  the 
physical  preserve  of  an  untoader. 


Applica- 
tion num- 
ber 


2582-P 
3004-P 
3302-P 
4039-P 
5038-P 
5600-P 
6349-P 
6530-P 
6543-P 
6626-P 
6670-P 
6691-P 


Applicant 


BOC  Gases,  Murray 

HiH,  HJ. 
BOC  Gases.  Murray 

HHI.  NU. 
BOC  Gases.  Murray 

Hill.  NJ. 
BOC  Gases,  Murray 

Hill,  NJ. 
BOC  Gases.  Murray 

HiH.  NJ. 
BOC  Gases,  Munay 

Hill,  NJ. 
BOC  Gases.  Murray 

Hill.  NJ. 
BOC  Gases,  Murray 

Hiu,  r^. 

BOC  Gases,  Murray 
Hill.  NJ. 

BOC  Gases,  Munay 
HiD,  NJ. 

BOC  Gases.  Murray 
HHI.  NJ. 

Plattner  Wekjmg  Sup- 
plies. Inc.  Coffey- 
ville,  KS. 


Parties 
to  ex- 
emption 


2582 
3004 

3302 
4039 

5038 
5600 
6349 
6530 
6543 
6626 
6670 
6691 


4B358 
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48359 


4R35R 
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48359 


Applica- 
tion ryutry 
bef 


6765-P 
6805-P 
783S-P 
8451 -P 
8915-P 
891 5-P 
9034-P 
9110-P 
9190-P 
9480-P 
9723-P 

972S-P 

9746-P 
10001-P 
10101-P 
10427-P 

1051 7-P 

10623-P 
1070»-P 
1091&-P 

10979-P 
10979-P 
10984-P 
11156-P 

11156-P 
11156-P 

1115&-P 

11156-P 

11251-P 


Applicant 


BOC  Gases.  Murray 
Hill.  NJ. 

BOC  Gases.  Murray 
Hilt.  Hi. 

BOC  Gases.  Murray 
Hill.  NJ. 

Gould  Laboratories. 
Pittman.  NJ. 

BOC  Gases,  Murray 
Hill.  NJ 

Matheson  Gas  Prod- 
ucts, Secaucus.  NJ. 

BOC  Gases,  Murray 
Hill.  NJ. 

AKZO  Nobel  IrK..  Co- 
lumbus, MS. 

Olin  Corporation. 
Downey.  CA. 

BOC  Gases,  Murray 
Hill,  NJ. 

Brewer  Environmental 
Industries.  Inc.. 
Honolulu.  HI 

Dart  Trucking  Com- 
pany, Inc ,  Canfiekj. 
OH. 

BOC  Gases.  Murray 
Hill,  NJ. 

BOC  Gases,  Murray 
Hill.  NJ. 

BOC  Gases,  Murray 

hih.  NJ. 

Naico  Chemical  Corrv 
pany/Exxon  Energy 
Chemicals.  LP  , 
Sugar  Land.  TX 

NaIco  Chemtcal  Com- 
pany/Exxon Energy 
Chemicals.  LP.. 
Sugar  Land,  TX 

Island  Gases  Limited. 
Jupiter.  FL. 

NaIco  Chemical  Com- 
pany. Naperville.  IL. 

NaIco  Ctiemical  Conv 
pany/Exxon  Energy 
Chemicals.  LP. 
Sugar  Land,  TX 

ChenvWay  Corpora- 
tion. Charlotte.  NC 

Tn-State  Chemical 
Co.,  Lyman.  SC 

BOC  Gases,  Murray 
Hill.  NJ 

St.  Lawrence  Explo- 
sives Corp..  Adams 
Center.  NY. 

Evenson  Explosives. 
Inc  .  Moms.  IL. 

Explosives  Tech- 
rx)logies  Inter- 
rwtional.  Wilming- 
ton. DE 

Dyna-Blast.  Inc., 
Nortonville,  KY. 

Slurry  Explosive  Cor- 
poration, Columlxjs, 
KS 

Aztec  Peroxides.  Inc . 
Elyna.  OH. 


Parlies 
to  ex- 
emption 


6765 
6805 
7835 
8451 
8915 
8915 
9034 
9110 
9190 
9480 
9723 

9723 

9746 
10001 
10101 
10427 

10517 

10623 
10709 
10916 

10979 
10979 
10984 
11156 

11156 
11156 

11156 
11156 

11251 


This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1  53(e)). 

Issued  in  Washington.  DC.  on  September 
15.  1994 

|.  Suzanne  Hedgepeth, 
Chwf,  Exemption  Programs.  Office  of 
Hazardous  Materials  Exemptions  and 
Approwls. 
IFR  Doc  94-23267  Filed  9-19-94;  8:45  am) 
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Internationa!  Standards  on  the 
Transport  of  Radioactive  Materials; 
Public  Meeting 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  Transportation. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  discuss 
issues  to  be  considered  at  the 
International  Atomic  Energy  Agency 
(IAEA)  Technical  Committee  Meeting 
(TCM)  to  be  held  October  10-14.  1994 
in  Vienna.  Austria.  A  TCM  is  a  meeting 
of  experts  from  member  nations 
assembled  to  address  particular  aspects 
of  a  particular  proposal. 
DATES:  October  3.  1994  at  1000  am. 
ADDRESSES:  Room  3200.  Nassif 
Building,  400  Seventh  Street  SW., 
Washington.  IX:  20590 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Brown,  Chief.  Radioactive 
Materials  Branch.  Office  of  Hazardous 
Materials  Technology.  Department  of 
Transportation.  Washington.  DC  20590; 
(202)  366^545 

SUPPLEMENTARY  INFORMATION:  This 
meeting  will  be  held  to  discuss  several 
issues  being  considered  at  the  TCM  to 
be  held  in  Vienna.  Austria,  on  October 
10-14.  1994.  In  general  terms,  the  TCM 
will  consider  the  following  proposals 
for  amendment  to  the  IAEA  basic  safety 
standards  on  the  "Regulations  For  The 
Safe  Transport  of  Radioactive  Material". 
IAEA  Safety  Series  #6: 

1.  The  recommendations  of  TCM-845 
on  issues  relating  to  low  specific 
activity  materials  and  surface 
contaminated  objects. 

2.  The  recommendations  of  TCM- 
800.3  on  the  issues  relating  to  radiation 
protection  standards  proposed  by  the 
International  Commission  on 
Radiological  Protection  (ICRP)  in  their 
ICRP-60  document. 

3  The  recommendations  of  TCM- 
675.3  on  the  issues  relating  to  the  air 
transport  of  radioactive  material  in  large 
quantities  or  with  high  activity. 


4.  The  recommendations  contained  in 
IAEA  consultants  reports  completed 
since  December  1.  1993.  Topics  will 
include:  a  revision  of  the  current 
transport  index  system,  a  clarification  of 
the  hierarchy  of  IAEA  publications,  an 
expansion  of  the  United  Nations 
identification  numbering  system  for 
radioactive  materials,  and  a  review  of 
the  basic  criticality  safety  standards  for 
packages  containing  fissile  materials. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents:  Copies  of  documents 
relating  to  the  issues  to  be  covered  at  the 
TCM  are  on  file  in  RSFA's  Dockets  unit 
(Nassif  Building.  Room  8421)  and  may 
be  viewed  Monday-Friday  from  8:00  am 
to  4:30  pm.  Documents  may  also  be 
ordered  by  contacting  RSPA's  Dockets 
Unit  at  (202)  366-4453. 

Issued  in  Washington.  DC.  on  September 
15.  1994 

Richard  C.  Hannon. 

Director.  Hazardous  Materials  Planning  and 
Analysis. 

|FR  Doc  94-232M  Filed  9-19-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  QMB  for 
Review 

September  13,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
AvenueNW..  Washington.  DC  20220. 

Special  Request 

Authorization  to  utilize  the  form 
described  below  is  required  as  soon  as 
possible  as  the  Violent  Crime  Control 
and  Law  Enforcement  Act  (The  Crime 
Bill).  Approval  of  ATF  Form  7. 
"Application  for  License,  is  contingent 
upon  receipt  of  this  form.  Firearms 
applications  submitted  without  this 
form  will  be  denied.  Therefore,  the 
Department  of  Treasury  is  requesting 
review  and  approval  by  the  Office  of 
Management  (OMB)  by  September  13, 
1994.  In  accordance  with  5  CFR 
1320  18.  ATF  Form  5300.37.  and  its 
instructions,  are  included  with  this  for 


review.  Copies  of  this  may  be  obtained 
by  writing  to  the  BATE  Clearance 
Officer  shown  below. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATE) 

OMB  Number:  New. 

Form  Number:  ATF  Form  5300.37. 

Type  of  Review:  New  collection. 

Title:  Certification  of  Compliance  with 
State  and  Local  Law. 

Description:  Applicants  for  a  Federal 
firearms  license  will  submit  a 
certification  that  they  are  in 
compliance  with  State  and  local  laws 
and  that  they  have  provided 


notification  of  his  intent  to  conduct  a 
firearms  business  to  the  chief  law 
enforcement  officer  in  the  locality  of 
the  business  premises. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees. 
Small  businesses  or  organizations  . 

Estimated  Number  of  Respondents: 
70,000. 

Estimated  Burden  Hours  Per 
Respondent:  6  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7.000  hours. 


Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  N.W.. 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Report,,  Management  Officer. 
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DEPARTMENT  OF  THE  TREASURY 

BUREAU  OF  ALCOHOL.  TOBACCO  AND  FIREARMS 

CERTIFICATION  OF  COMPLIANCE  WITH  STATE  AND  LOCAL  LAW 

All  »nlri0S  must  b»  mink    P/»«i«  rmad  inslrvctions  caralully  b»lor»  completing  this  lorm 
~         INSTRUCTIONS 


Section  923  (d)(1)(F).  Title  18.  U.S.C.  contains  the  requirements  for  obtaining  a  Federal  Firearms  License  (FFL)     These 
include  the  requirement  in  section  923  (d)(1)(F)  to  provide  this  cerliticalion. 

INSTRUCTIONS  TO  APPLICANT 

1.  Each  applicant  submitting  ATF  F  7.  Application  for  Federal  Firearms  License,  must  complete  and  submit  ATF  F 
5300  37.  with  the  ATF  F  7  to  the  Chief.  Firearms  and  Explosives  Licensing  Center 

2.  The  form  must  be  prepared  in  ink.  signed,  and  dated. 

3.  The  certification  must  be  executed  (signed)  by  the  owner,  a  partner,  or  in  the  case  of  a  corporation,  association, 
etc..  by  an  officer  duly  authorized  to  sign  for  the  applicant. 

4     A  collector  license  does  not  authorize  the  holder  to  conduct  a  firearms  business     Therefore,  the  statement  of  an 
applicant  for  a  collector  license  need  only  certify  to  items  4  and  5. 

5.    NOTE:    An  application  for  an  FFL  racaived  by  tha  Firaarms  and  Explosives  Licensing  Center  without  ATF  F 
5300.37  will  be  denied 

DEFINITIONS 

1.  The  term  'Chief  Law  Enforcement  Officer"  means  the  Chief  of  Police,  the  Sheriff,  or  an  equivalent  officer  or 
designee  of  any  such  individual. 

2.  The  term  'Intimate  Partner'  means  with  respect  to  a  person,  the  spouse  of  the  person,  a  former  spouse  of  the 
person,  an  individual  who  is  a  parent  of  a  child  of  the  person,  and  an  individual  who  cohabitates  or  has  cohabitated 
with  the  person. 


CERTIFICATION 


Ae  required  by  18  U.S.C.  023  (d)(1)(F).  I  certify  that: 


1.  The  business  to  be  conducted  under  the  Federal  Firearms  License  is  not  prohibited  by  State  or 
local  law  et  the  premise*  shown  on  ATF  F  7. 

2.  Within  30  days  alter  the  application  is  approved  the  business  will  comply  with  the  requirements 
of  State  and  local  lew  applicable  to  the  conduct  of  business. 

3.  Business  will  not  be  conducted  under  the  license  until  the  requirements  of  State  and  local  law 
applicable  to  the  business  have  been  met. 

4.  Notification  of  Application  to  obtain  a  Federal  Firearms  License,  ATF  F  5300  36,  has  been  sent  or 
delivered  lo  the  Chief  Law  Enforcement  Officer  of  the  locality  in  which  the  premises  are  located. 

5.  The  applicant  is  not  eubject  to  a  court  order  restraining  him/her  from  harrassing,  stalking,  or  threatening 
•n  Intimate  partner  or  child  of  such  partner. 


BUSINESS  PREMISES  ADDRESS 


Firearms  license  number 


APPLICANT(S)  SIGNATURE  AND  TITLE 


DATE 


ATFFS30O.37(       ) 
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Paperwork  Reduction  Act  Notice 

The  information  required  by  this  form 
is  in  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  The  purpose  of 
the  information  is  to  certify  compliance 
with  State  and  local  law.  The 
information  is  subject  to  inspection  by 
ATF  officers.  The  information  on  this 
form  is  required  by  18  U.S.C.  923. 

The  estimated  average  burden 
associated  with  this  collection  is  6 
minutes  per  respondent  or 
recordkeeper,  depending  on  individual 
circumstances.  Comments  concerning 
the  accuracy  of  this  burden  estimate  and 
suggestions  for  reducing  this  burden 
should  be  directed  to  Reports 
Management  Officer,  Information 
Programs  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Washington, 
DC.  20226,  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1512-    ), 
Washington,  D.C.  20503. 

|FR  Doc.  94-23233  Filed  9-19-94;  8:45  am] 
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Public  Information  CoHection 
Requirements  Submitted  to  0MB  for 
Review 

Septemt)er  14.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110.  1425  New  York 
Avenue  NW..  Washington.  DC  20220. 

Office  of  Thrift  Supervision  (OTS) 

OMB  Number:  1550-0007. 

Form  Number:  OTS  Form  No.  1582. 

Type  of  Review:  Extension. 

Title:  Application  for  Conversion  fi-om  a 
State-Chartered  Association  to  a 
Federally-Chartered  Association. 

Description:  Section  5(i)  of  the  Home 
Owners'  Loan  Act  and  12  CFR 
Sections  543.8  and  552.2  require  the 
OTS  to  act  on  requests  by  state- 
chartered  institutions  proposing  to 


convert  to  Federal  charters.  OTS  Form 
No.  1582  will  be  used  to  evaluate 
whether  conversion  applicants  satisfy 
appropriate  eligibility  requirements 
for  a  Federal  charter  and  will  operate 
in  accordance  with  OTS  regulations 
and  policies  subsequent  to  the 
conversion. 
Respondents:  Businesses  or  other  for- 
profit. 
Estimated  Number  of  Respondents:  40. 
Estimated  Burden  Hours  Per 

Respondent:  4  hours. 
Frequency  of  Response:  Other  (when 

apphcation  is  submitted). 
Estimated  Total  Reporting  Burden:  160 

hours. 
OMB  Number:  1550-0063. 
Form  Number:  OTS  Form  No.  1564. 
Type  of  Review:  Revision. 
Title:  Activities  of  Savings  and  Loan 

Holding  Companies. 
Description:  12  C.F.R.  Section  584.2-1 
requires  prior  notification  to  the  OTS 
by  savings  and  loan  holding 
companies  proposing  to  engage  in 
prescribed  services  and  activities.  The 
OTS  uses  this  information  to  track 
activities  and  decide  the  advisability 
of  other  actions. 
Respondents:  Businesses  or  other  for- 
profit. 
Estimated  Number  of  Respondents:  5. 
Estimated  Burden  Hours  Per 

Respondent:  2. 
Frequency  of  Response:  Other  (upon 

application). 
Estimated  Total  Reporting  Burden:  10 
hours. 

OMB  Number:  1550-0077. 

Form  Number:  OTS  Form  No.  1579. 

Type  of  Review:  Extension. 

Title:  Operating  Subsidiaries. 

Description:  12  CFR  545.81  requires  a 
savings  association  proposing  to 
establish  or  acquire  an  operating 
subsidiary  or  conduct  new  activities 
in  an  existing  operating  subsidiary  to 
either  notify  the  OTS  or  obtain  the 
prior  approval  of  the  OTS.  The 
regulation  also  requires  a  savings 
association  to  create  and  maintain 
certain  documents. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60. 

Estimated  Burden  Hours  Per 
Respondent:  10  hours. 

Estimated  Burden  Hours  Per 
Recordkeeper:  240  hours. 


Estimated  Burden  Hours  Per  Respondent/Recordkeeper: 


Frequency  of  Response:  Other  (when 
submitting  application  for  approval  of 
proposed  activity). 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  840  hours. 

Clearance  Officer:  Colleen  Devine  (202) 
906-6025,  Office  of  Thrift 
Supervision.  2nd  Floor,  1700  G.  Street 
NIV.,  Washington.  DC  20552. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

IFR  Doc  94-23234  Filed  9-19-94;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  14,  1994. 

The  Department  of  Treasun,'  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980,  PubUc  Law  96- 
511.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  Treasun,'  Bureau 
Clearance  Officer  listed.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  fisted  and  to  the  Treasury 
Department  Clearance  Officer, 
Department  of  the  Treasurv,  Room  2110. 
1425  New  York  Avenue  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0085. 

Form  Number:  IRS  Form  1040 A. 
Schedules  1.  2,  3,  and  EIC. 

Type  of  Rexiew:  Resubmission. 

Title:  U.S.  Individual  Income  Tax 
Return. 

Description:  This  form  is  used  by 
individuals  to  report  their  income 
subject  to  income  tax  and  to  compute 
their  correct  tax  liability.  The  data  is 
used  to  verif}'  that  the  income 
reported  on  the  form  is  correct  and  are 
also  for  statistics  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  26,544.784. 


Recordl<eeping 


Form  1040 


1  hr.,  3  min 


Scti.  1 


20  min 


Sch.  2 


33  min 


Sch.  3 


13  min 


Scfi.  EIC 


0  min. 


jMltta 


h,-d 
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Learning  about  the  law  or  the 

term. 

Preparing  the  hxm  

Copymg.  assecnbling  and  8en<»- 

mg  the  Ibrm  to  the  IRS. 


Form  1040 


2  hr..  14  min  — 

2  hr..  51  min  ..... 
35  min 


Sch.  1 


4  min  .. 

10  min 
20  mm 


Sch.  2 


11  min 


41  min  

28  mm  .„.. 


Sch.3 


14  min 

28  min 
35»Tin 


Sch.  Etc 


2  min. 

4  min. 
20  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  219,373.149 
hours. 

Clearance  Officer  Garrick  Shear.  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building,  Washington.  IX) 
20503. 

Lois  K.  HolUnd. 

Departmental  Reports.  Management  Officar. 

IFR  Doc.  94-23235  Filed  9-19-94;  8:45  am) 
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Public  Inlormat'on  C«>ii«»ction 
Requirem«Hits  Sijt>mit;tK,l  to  OMO  tor 
Rf  v!»:»w 

.x'jiimiiiwr  14.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  r«quireraent{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Cximments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0046. 

Form  Number  IRS  Form  982. 

Type  of  Review:  Revision. 

Title:  Reduction  of  Tax  Attributos  Due 
to  Discharge  of  Indebtedness. 

f>es<Tipfjon.  Internal  Revenue  Code 
(IRC)  section  108  allows  taxpayers  to 
exclude  from  gross  income  amounts 
attributable  to  discharge  of 
indebtedness  in  title  11  cases, 
insolvency  or  a  qualified  farm 
indebtedness.  Section  1081(b)  allows 
corporations  to  exclude  from  gross 
income  amounts  attributable  to 
certain  transfers  of  property.  The  data 
is  used  to  verify  adjustments  to  basis 
of  property  and  reduction  of  tax 
attributes. 

Uespondents:  Individuals  or 
households.  Businesses  or  other  for- 


profit.  Small  businesses  or 

organizations. 
Estimated  Number  of  Respondents/ 

Recordkeepers:  1,000. 
Estimated  Burden  Hours  Per 

Respon  den  t/Recordkeeper 

Recordkeeping  5  hr.  16  min. 

[.eaming  about  the  law  or     1  hr..  53  min. 

the  form. 
Preparing  and  sending  the     2  hr..  4  min. 

form  to  the  IRS. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,210  hour?. 

Clearance  Officer  Carrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571.  1111  Constitution 
Avenue  NW..  Washington.  DC  20224 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington.  DC 
20503 

LoislLHoiUfu: 

Departmental  Hvporis.  Management  Officer. 

IFR  Doc  94-21236  Filed  9-19-94:  8.45  am) 
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Sutetitifto  ftotum  Fonnat 
Standardlzatfon  for  Indivtduai  Returns 

Filed  on  Paper 

AGENCY:  Ijiternal  Revenue  Service  (IRS). 

Treasury. 

ACnow:  Armouncement— Notice  of 

intent  to  standardize  substitute  return 

format  for  individual  retunis  filed  on 

paper.  _^^___ 

SUMMARY:  The  IRS  is  in  the  process  of 
modernizing  its  computer  systems  and 
in  keeping  with  this  premise,  those 
forms  and  schedules  that  are  not  filed 
electronically  will  be  scanned  and 
machine-read.  This  technology  will 
expedite  processing,  increase  customer 
service,  and  maximize  the  use  of 
resources.  The  changes  will  become 
effective  as  the  new  computer  systems 
of  the  IRS  become  operational  and 
notice  will  be  posted  in  the  Internal 
Revenue  Bulletin  and  disseminated 
through  other  media.  IRS  will  then 
request  that  the  following  methods  be 
used  to  file  individual  income  tax 
returns: 

1.  Electronically-filed  returns; 

2.  Computer-generated  summary  sheets 
(Form  1040PC); 


3.  IRS-pubHshed  Forms  1040. 1040A, 
and  1040EZ  and  their  respective 
forms  and  schedules  (or  machine 
readable  substitutes,  as  defined  in 
Revenue  Procedure  94-51). 
Publication  1167,  Substitute  Printed, 
Computer-Prepared,  and  Computer- 
Generated  Tax  Forms  and  Schedules, 
has  been  re\nsed  to  reflect  these 
preferences.  There  are  several  reasons 
for  this  initiative.  Tlie  IRS  receives  more 
than  115  million  individual  tax  returns 
and  the  volume  increases  annually. 
Form  1040PC  and  electronic  filing 
provide  better  quality  input.  They  also 
reduce  the  need  for  document  storage. 
IRS  wishes  to  limit  the  submission  of 
traditional  returns  to  IRS-produced 
paper  forms  in  keeping  with  the  Tax 
System  Modernization  (TSM)  initiatives 
to  scan  all  forms.  However.  IRS 
recognizes  that  many  practitioners  and 
individual  taxpayers  utilize  software 
packages  to  produce  computer 
generated  returns  and  that  this  software 
is  considered  by  the  public  to  reduce 
the  burden  in  the  filing  of  tax  returns. 
Therefore.  IRS  seeks  a  balance  between 
its  need  to  maintain  strict  control  and 
the  convenience  the  taxpaying  public 
enjoys  through  the  use  of  tax 
preparation  software.  The  goal  is  to  scan 
all  returns  received.  IRS  will  hold  a 
'Town  Meeting"  to  discuss  this  intent 
with  the  public. 

Note:  Last  minute  changes  to  the  date  or 
location  of  the  meeting  are  powible  and 
could  prevent  advance  notice. 

DATES:  The  "Town  Meeting"  is 
scheduled  to  be  held  on  October  5. 
1994,  at  9  a.m.  The  meeting  will  be  open 
to  the  public. 

ADDRESSES:  The  "Town  Meeting"  will 
be  held  at  the  J.W.  Marriott  Hotel.  1331 
Pennsylvania  Ave.  NW,  Washington. 
DC.  Notification  of  intent  to  attend  the 
meeting  is  requested  in  order  to  have  a 
sufficient  number  of  handouts/agendas 
printed.  Please  contact  Freda  George  at 
202-283-0578  (not  a  toll-free  number), 
to  confirm  attendance  or  for  additional 
information.  If  you  wish  to 
communicate  by  FAX,  the  number  is 
202-283-0137.  to  the  attention  of  Freda 
George.  A  copy  of  the  "Town  Meeting 
Minutes  '  will  be  sent  to  all  persons  who 
mail-in  comments  or  who  call  to  express 
an  interest  in  receiving  them.  The 
address  to  send  your  comments  to  is: 


Internal  Revenue  Service,  Attn:  Forms 
Standardization  Project  Office  T:I:F, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 

Dated:  September  12. 1994. 

Approved: 
Jim  Smith, 

National  Director,  Submission  Processing. 
IFR  Doc.  94-23146  Filed  9-19-94;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Eefiitar 
Vol  59.  ^Jo.  1«1 
Tuesday.  September  20.  19M 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govefnment  m  the  Sunshine  Act"  (Pub 
L  94-409)  5  U  S  C  552b(e)(3) 


ASSASSINATTON  RECORDS  REVIEW  RECORD 
TIME  AND  DATE:  10  00  am,  October  11. 
IMM4 

Pt>CE:  National  Archivps  and  Riicords 
.^dministration.  Auditorium,  7th  and 
I'Hnnsylvania  Avenue.  N.W.. 
U'Hshington.  D.C. 
STATUS:  Open  to  the  F'ublic. 
PURPOSE  Of  MEET1N0:  The  purpos*?  of  the 
h»-aring  is  to  elicit  public  comment  to 
assist  the  Board  in  establishing  a 
definition  of  an  "as-sassi nation  record" 
in  connection  with  the  President  John  F 
Kennedy  Assassination  Records 
Collection  Act  of  1992.  Pub.  L.  102-526 
Those  wishing  to  participate  should 
submit  statements  no  later  than 
Monday.  October  3.  1994  to  the  address 
Iwlow.  Statements  should  concisely 
address  the  question  of  the  definition  of 
an  assassination  record:  What  kinds  of 
r»>cords  should  be  included  in  the 
definition?  What  constitutes  relevance' 
What  specific  groups  of  records  should 
lie  included?  Those  who  submit 
statements  and  attend  the  meeting  may 
\)c  invited  to  offer  oral  testimony. 
CONTACT  PERSON  FOR  WRtTTEN 
STATEMENTS  AND  MORE  INFORMATION: 
David  C.  Marwell.  Kxecutive  Director. 
KiH)m  208.  600  E  Street  N.W.. 
Washington.  EX:  20004.  Telephone: 
(202)  724-0088.  FAX:  (202)  724-0457. 
David  G.  Marwell. 
t:\n-utivv  Ditrclor. 
IKR  n<M    04-23380  Fiiitd  ?>-16-«»4:  3:29  ^inl 
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U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

FEDERAL  REGISTER'*  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  '>?i  FK  47672. 
Septemlier  IB,  1994 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING;  9  00  am  .  Si'pteiiilxir  20.  1994 
CHANGES  IN  MEETING:  M(>eting 
I  oiicerning  .Strings  on  Children's 
Clothing  was  canceled. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (.101) 
'^(V4-07D9. 


CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary.  4330  East  West  Highway. 
Bethesda,  MD  20207  (301)  504-0800 

Dated:  September  16.  1994. 
Sadye  E.  Dunn. 
Secretary. 

jFR  Doc.  94-23384  Filed  9-1JV-94:  3:28  pml 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday. 

September  26,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W.,  Washington.  DC.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 
Dated:  September  16.  1994. 
lennifer  ).  Johnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc  94-23391  Filed  9-16-94;  3:55  pro) 
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NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m.,  Tuesday. 

S^'ptember  27.  1994. 

PLACE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza.  S.W..  Washington,  DC. 

20594 

STATUS:  Open. 

MAn^RS  TO  BE  CONSIDERED: 

6293 A — Aviation  Accident  Report;  Simmons 
Airlines.  Inc..  d/b/a  American  Eagle 
Flight  .3641.  False  River  Air  Park.  New 
Roads.  Louisiana.  February  1. 1994 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 
382-0660. 


FOR  MORE  INFORMATION  CONTACT:  Bea 
Hardesly.  (202)  382-6525. 
Dated  S«-ptpmtH-r  16.  1994. 
Bea  Hardesty. 

Fedrral  Registt-r  Liaison  Officrr 
IFR  rVn    94-2^28  Filed  <»-16-94;  10  01  ami 
BtLUNG  CODE  7M3-OI-f> 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  19.  26. 
(k  t()l)er  3  and  10.  1994. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rotkville. 
Maryland. 

STATUS:  Public  and  Closed 
MATTERS  TO  BE  CONSIDERED: 
Week  of  fiepteinber  19 

There  are  no  meetings  scheduled  for  the 
Week  of  September  19. 

V\  eek  of  September  26 — Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  2fi 

Week  of  October  3— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  3. 

Week  of  October  lO— Tentative 

Thursday.  October  13 

8:15  a.m. 

Affirmation/Discussion  and  Vote  (Publii 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  arc  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  spet.ific 
subjef  t  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1963. 

Dated  September  16.  1994 
William  M.  Hill.  )r.. 
SECY  Tracking  Officer. 
Office  of  the  Secretary. 
IFR  Doc.  94-23369  Filed  9-16-94;  2:01  pml 
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DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

Reauttiorizatton  of  Vocational  and 
Adult  Education  Programs 

AGENCY:  Department  of  Education. 
action:  Request  for  public  comment  on 
the  reauthorization  of  vocational  and 
adult  education  programs. 


summary:  The  Secretary  of  Education 
invites  written  comments  from  the 
public  regarding  the  reauthorization  of 
programs  under  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act;  the  Adult  Education  Act; 
and  the  National  Literacy  Act  of  1991. 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  4. 
1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr  Augusta  Souza 
Kappner.  Assistant  Secretary  for 
Vocational  and  Adult  Education.  U.S. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
4090-MES,  Washington.  DC.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Jones.  Office  of  Vocational  and 
Adult  Education.  600  Independence 
Avenue.  S.W..  Ri>om  4050-MES. 
Washington.  D.C.  20202.  Telephone 
(202)  205-9241.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-80O-fl77-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday 
SUPP1.EMENTARY  INFORMATION:  The 
Secretary  is  requesting  public  comments 
on  the  reauthorization  of  the 
Department's  Vocational  and  Adult 
Education  programs,  including  18 
programs  funded  at  approximately  $1.5 
billion  in  fiscal  year  1994.  The  funded 
programs  include;  Vocational  Education 
Basic  State  Grants.  Tech-Prep 
Education;  Vocational  Education 
Research;  Vocational  Education 
Demonstrations;  Vocational  Education 
Data  Systems;  Adult  Education  State 
Programs;  State  Literacy  Resource 
Centers;  Literacy  Programs  for  Prisoners; 
Workplace  Literacy  Partnerships;  and 
Adult  Education  National  Programs, 
including  the  National  Institute  for 
Literacy. 

Need  for  Reauthorization 

The  statutory  authorization  for  these 
programs  expires  on  September  30. 
1995.  In  order  to  contribute  in  a  timely 
manner  to  congressional  reauthorization 
discussions,  the  Secretary  is  beginning  a 
review  of  these  programs.  The  Secretary 
intends  to  submit  to  Congress  the 


iX'lwrtineiifs  proposals  to  reauthorize 
these  programs  in  early  1995.  To  ensure 
an  opportunity  for  public  participation, 
the  Secretary  invites  public  comments 
on  the  reauthorization. 

How  the  Information  Will  Be  Used 

The  Department  has  identified  six 
general  issues,  listed  as  follows,  around 
which  to  initiate  reauthorization 
discussions  and  is  particularly 
interested  in  receiving  comments  on 
those  issues.  The  Department  seeks  to 
develop  program  initiatives  that  link 
vocational  and  adult  education 
programs  to  the  National  Education 
Goals  and  to  the  national  effort  to  enable 
all  students  to  achieve  to  challenging 
academic  standards.  As  such,  the 
reauthorization  will  build  on  the  Goals 
2000:  Educate  America  Act,  the  School- 
to-Work  Opportunities  Act.  and  the 
pending  Elementary  and  Secondary 
Education  Act  reauthorization,  each  of 
which  focuses  on — providing  students 
with  greater  opportunities  to  meet  high 
standards;  giving  States  and  localities 
flexibility  in  the  delivery  of  services  in 
exchange  for  accountability  for  results; 
and  directing  Federal  resources  to 
communities  where  they  are  most 
needed,  in  amounts  sufficient  to  make  a 
real  difference.  The  Department  will 
also  examine  how  Federal  Vocational 
and  Adult  Education  programs  can  be 
coordinated  with  other  Federal 
programs,  such  as  the  Job  Training 
Partnership  Act  (JTPA).  Higher 
Education  Act  student  aid  programs, 
and  Job  Opportunities  and  Basic  Skills 
Training  {)OBS)  that  address  similar 
purposes  and  serve  similar  populations. 

The  reauthorization  process  also 
provides  an  opportunity  for  resolution 
of  issues  affecting  current  programs  that 
have  arisen  through  evaluations,  audits. 
program  operations,  budget 
deliberations,  and  previous  legislative 
actions.  Thus,  the  Department,  while  it 
will  examine  new  program  strategies, 
also  seeks  comment  on  the  program- 
specific  issues  listed  below. 

Issues  for  Public  Comment 

The  Secretary  seeks  comments  and 
suggestions  regarding  reauthorization  of 
these  programs.  Comments  are 
esf>ecially  invited  on  the  following 
issues. 

General  Principles  and  Issues 

1.  Restructunng  Vocational  and  Adult 
Education  Programs  To  Achieve  the 
National  Education  Goals 

Results  of  recent  studies  of  vocational 
and  adult  education  reveal  that 
considerable  progress  must  be  made  in 
these  areas  if  the  Department  hopes  to 


achieve  the  National  Education  Goals. 
For  example,  the  National  Adult 
Literacy  Survey  found  that  as  many  as 
90  million  adults  in  the  United  States 
have  serious  problems  with  literacy, 
and.  of  those,  approximately  40  to  44 
million  function  at  the  lowest 
proficiency  levels  defined  by  the  survey. 
With  the  American  economy  in 
transition,  increasing  global  challenges 
to  our  economic  competitiveness,  and 
more  jobs  requiring  a  high  level  of 
technical  expertise,  our  employment 
and  training  systems  must  produce 
greater  numbers  of  skilled  and  adaptable 
workers  than  in  the  past. 

How  can  the  Federal  Vocational  and 
Adult  Education  programs  best  be 
structured  to  help  the  Nation  achieve 
the  National  Education  Goals, 
particularly  the  goal  of  ensuring  that 
every  American  is  literate  and  possesses 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship? 

2.  Promoting  World-Class  Standards  for 
All  Students 

A  major  theme  of  the 
Administration's  earlier  legislative 
proposals  has  been  creating  an 
expectation  for  all  students  to  meet 
challenging  academic  or  occupational 
skill  standards.  The  Department  is  now 
exploring  options  for  making  this  theme 
a  core  principle  for  the  Perkins  Act  and 
Adult  Education  reauthorizations  as 
well.  Along  these  lines,  how  can  these 
Federal  Acts  best  incorporate  systems  of 
standards  and  implement  these 
standards  for  all  vocational  and  adult 
education  students,  including  in-school 
and  out-of-school  youth,  postsecondary 
students,  adults,  and  special 
populations?  How  can  these  standards 
best  be  coordinated  with  standards 
developed  under  Goals  2000  and  the 
reauthorized  Elementary  and  Secondary 
Education  Act? 

3.  Connecting  Vocational  and  Adult 
Education  to  Broader  Objectives  for 
Achieving  Education  Reform 

How  can  some  of  the  other  key 
themes  of  the  Administration's  earlier 
proposals — such  as  offering  greater 
State,  local,  and  school  flexibility  in 
exchange  for  accountability  for  student 
outcomes  (including  authorizing 
waivers  of  certain  statutory  and 
regulatory  requirements),  encouraging 
integration  of  services  across  categorical 
programs,  and  targeting  resources  more 
effectively — be  incorporated  in  the 
Vocational  and  Adult  Education 
reauthorization? 


4.  Linking  the  Perkins  Act  and  the  Adult 
Education  Act 

Should  some  aspects  of  the  Perkins 
Act  and  the  Adult  Education  Act  be 
meshed?  For  example,  could  the 
reauthorization  coordinate  resources  to 
create  a  more  coherent  system  for 
preparing  youth  and  young  adults  for 
further  education  and  employment? 

5.  Coordinating  With  Other  Federal 
Programs  and  Initiatives 

In  recent  reports,  the  General 
Accounting  Office  identified,  by  its 
count,  over  150  programs  with 
employment  training  aspects,  including 
several  vocational  and  aduk  education 
programs.  The  GAO  reports  contend 
that  the  programs  overlap  one  another 
and  are  poorly  coordinated,  and  that 
their  proliferation  makes  it  difficviit  for 
States  and  localities  to  fcwge 
comprehensive  employment  training 
strategies.  In  light  of  these  findings,  how 
should  Federal  Vocational  and  Adult 
education  statutes  relate  to  other 
Federal  programs,  such  as  JTPA,  Higher 
Education  Act  student  aid  programs, 
and  the  Individuals  with  Disabilities 
Education  Art,  and  to  pending 
initiatives  such  as  elementary  and 
secondary  education  reform,  welfere 
reform,  and  the  Reemployment  Act? 
How  can  Perkins  Act  and  Adult 
Education  Act  resources  be  better 
deployed  to  meet  national  needs  for 
workforce  derelopmenf? 

6.  Building  Bridges  Between  Vocotioiuil 
Education,  Adult  Education,  and  th^ 
School-to-  Work  Opportunities  Act 

Should  the  Perkins  Att  or  the  Adult 
Education  .-^ct.  or  both,  be  revised  to 
compieinent  the  School-to-Work 
Opportunities  Act'  If  so.  how  shtTuId 
this  be  acconipiish+Kl'  What  pnntiples 
and  goals  would  b»  achieved  bv  this 
link^?  Should  some  or  all  of  Perkins 
Act  resfmrcRs  be  struct  ured  specificalhr 
to  support  the  SchooJ-to-Woii  act? 

Issues  That  Cut  Across  Both  VcM-ational 
and  Adult  Education  Pr«»grains 

Program  Standards  and  Assessm*fnt 

Under  existing  legislation.  States  have 
developed  s\'stexns  of  standards  for  the 
evaluation  of  both  vocational  and  adult 
education.  Research  suggests  that  these 
standards  are  not  widely  used  for 
program  improvement.  How  can  the 
reauthorization  encourage  the  u.se  of 
program  standards  and  assessnuint  to 
impjrove  the  quality  of  vocational  arxl 
adult  education?  How  can  valid 
program  standards,  meaningful 
assessments,  and  the  use  of  t>oth  in 
program  unpr ovemenl,  be  instituted  in 
vocational  and  adult  educ^un  at  the 


national.  Sute,  and  project  levels?  Is  it 
feasible  to  develop  national  standards 
for  either  program  or  core  staidards  that 
apply  to  both  programs? 

Distribution  of  Funds 

Both  the  Aduh  Education  Act  and  the 
Perkins  Act  include  funding  formulas 
that  specify  how  the  Department  of 
Education  allocates  vocatiMial  and  adult 
education  funds  to  the  States.  The  adult 
education  formula  is  based  on  the 
number  of  adults.  16  years  of  age  and 
above,  who  are  not  required  to  be  in 
school  and  have  not  received  a  high 
school  diploma  or  its  equivalent.  The 
vocation^  education  formula,  under  the 
1990  amendments  to  the  Perkins  Act, 
remains  essentially  the  same  as  under 
the  original  Vocational  Education  Act  of 
1963;  the  two  main  elements  of  the 
formula,  a  set  of  peculation  factors  and 
an  income  factor,  have  remained 
unaltered  for  over  30  years.  Neither 
formula  includes  incentives  for  States  to 
develop  successful,  innovative  programs 
or  to  increase  their  financial  support  for 
vocational  or  adult  educaUoa. 

The  Department  intends  to  review  the 
current  allocation  formulas  for 
vocational  and  aduk  education 
programs  and  seeks  comment  on  how 
those  allocation  formulas  might  be 
changed  or  how  the  distribution  of 
funds  might  otherwise  be  improved.  For 
example,  what  methods  of  distributioo, 
other  than  formulas,  could  be  designed? 
If  formulas  are  retained,  what  bases, 
other  than  population,  years  of 
schooling,  and  income,  might  be  used  to 
allocate  Federal  funds?  What  other 
specific  changes  are  desirabk?  For 
example,  should  the  adult  education 
formula  be  modified  to  reflect  the  £act 
that  many  clients,  particularly  those 
enrolled  in  English-as-a-SecoDd 
Language  courses,  already  iMve  earned 
a  high  school  di{}loma  oc  itsequivaleBt? 
To  consider  the  impact  on  Staite 
allocations  of  the  i»-schoGl  population 
count?  Should  the  vocational  education 
formula  include  need-related  factors 
such  as  the  State  unemploymenl  rate  or 
dropout  rate?  In  general,  should  fundii^ 
allocations  to  States,  \ind^  either 
program,  be  more  targtited? 

Corrections  Education 

The  Adult  Education  Act.  the 
National  Literacy  Act,  and  the  Perkins 
Act  contain  three  separate  provisions  for 
providing  educational  services  to 
incarcerated  individuals.  Section  326  of 
the  Adult  Education  Act  requires  a  Slate 
to  reserve  at  i*ast  10  percem  of  its  aduh 
education  aikx,atu>n  lo  fund  education 
programs  for  crimmal  oifendftrs  in 
corrections  institutions  and  other 
institutionalized  indiv  Kluals.  Literacy 


Programs  for  Prisoners,  section  601  of 
the  National  Literacy  Act.  authorizes 
discretionary  grants  to  estabtisfa  and 
operate  programs  that  reduce  recidivisni 
through  the  improvement  of  hfe  skills 
and  functional  literacy.  Under  section 
102(a)(5)  of  the  Perkiiis  Act.  States  are 
required  to  set  aside  at  least  one  percent 
of  their  allocations  for  vocational 
education  programs  kn  juvenile  and 
adult  criminal  offenders. 

Are  these  three  separate  authorities 
effective  at  meeting  the  vocational  and 
adult  education  needs  of  incarcerated 
individuals?  Would  this  population  be 
served  better  if  these  authorities  were 
combined  into  a  comprehensive 
education  program  for  criminal 
offenders?  If  so,  should  there  continue 
to  be  a  set-aside  in  the  Adult  Education 
Act  for  institutionalized  individuate?  If 
so.  should  it  also  address  the  needs  of 
non-incarcerated  criminal  offenders, 
such  as  parolees  and  probationers? 

State  Plans  and  Responsibilities 

Are  any  aspects  of  the  State 
organizational  and  planning 
responsibilities  under  the  Adult 
Education  Act  or  the  Perkins  Act  or^rly 
burdensome?  If  so,  which  provisicns  of 
the  Acts  should  be  revised  or  deleted  to 
ease  any  administrative  burd«i  they 
cause?  To  encourage  comprehensive 
State  plans,  should  any  of  the  State 
organizational  or  planning 
responsibilities  under  the  Acts  be 
modified  to  require  linkages  to  other 
Federal  education  planning 
requirements,  such  as  those  in  Goals 
2000.  the  reauthcHTzed  Elementary  and 
Secondary  Education  Act,  aod  the 
School-to-Work  Opportunities  Act? 

Professional  Development 

Both  the  Adult  Education  Aa  and  the 
Perkins  Act  include  provisions  fioc 
encouraging  educators'  proiiessional 
development,  but  a  more 
comprehensive  system  of  Federal 
support  for  professional  devdepment 
may  be  required.  Section  353  of  the 
Adult  Education  Act  requires  that  at 
least  15  ftercent  of  a  State's  allocation  be 
reser\'ed  for  demonstration  projects  and 
teacher  trainiiig  activities;  at  least  two- 
thirds  of  this  reservation  mast  be  used 
to  train  adult  educators.  Under  the 
Perkins  Act.  States  and  local  service 
recipients  are  authorized  to  use  Basic 
grants  and  Tech-Prep  funds  for 
professional  develofMBcnt.  and  the  Act 
also  authorizes  support  for  professional 
development  through  other,  currerTtly 
unfunded  authorities.  Despite  d»ese 
provisions,  aduk  educatkn  research  has 
found  that  few  instructors  are  certified 
adult  educators — onlv  18  percent  of  foil- 
time  staff  aiKi  8  percesit  oi  part-time 
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staff.  According  to  the  recent  National 
Assessment  of  Vocational  Education 
(NAVE),  both  secondary  and 

[>ostsecondary  vocational  teachers  have 
ess  formal  education  than  academic 
teachers,  while  virtually  all  academic 
teachers  and  faculty  members  have  at  a 
least  a  bachelor's  degree.  12  percent  of 
secondary  vocational  teachers  and  15 
p>ercent  of  postsecondary  occupational 
faculty  do  not. 

What  steps  can  the  Federal 
Government  take  through  the 
reauthorization  to  ensure  that  vocational 
and  adult  educators  possess  the 
knowledge  and  skills  necessary  to  be 
effective  and  teach  to  high  standards? 
How  can  resources  under  the  Perkins 
Act  and  the  Adult  Education  Act  be 
used  to  (1)  Support  professional 
development  strategies  that  States  will 
develop  under  the  reauthorized 
Elementary  and  Secondary  Education 
Act;  and  (2)  ensure  that  educators  learn 
and  apply  the  principles  of  the  School- 
to-Work  Opportunities  Act.  so  that 
schools  accomphsh  real  integration  of 
academic  and  vocational  skills? 

Data  Collection 

In  the  course  of  collecting  data  for  the 
National  Evaluation  of  Adult  Education 
Programs,  the  Department's  contractor 
found  weaknesses  in  the  information 
management  systems  of  many  local 
programs.  Many  programs  that 
participated  in  the  study  did  not  know 
how  many  different  clients  they  serve 
during  a  year  nor  the  number  of 
students  they  serve  on  a  given  day.  In 
vocational  education,  NAVE  researchers 
found  data  inconsistencies  across  local 
tech-prep  programs,  and  national  data 
collection  efforts  in  vocational 
education  have  long  been  problem- 
plagued.  Yet,  data  collections  can  be 
extremely  important  because  they  can.  if 
properly  conducted,  yield  valuable 
information  on  program  outcomes  and 
can  help  drive  fixnding  and  policy 
decisions  at  both  the  State  and  Federal 
levels. 

What  role  can  the  Federal 
Government  play  to  ensure  that  data 
collection  activities  in  vocational  and 
adult  education  programs  yield 
meaningful  information  that  can  be  used 
to  improve  programs  and.  ultimately, 
benefit  the  learner? 

Issues  Related  to  Individual  Programs 

Vocational  Education 
1 .  Basic  State  Grants 

•  Program  Focus. 

The  last  two  reauthorizations  of  the 
vocational  education  basic  grant  have 
emphasized  program  Improvement  and 
achieving  equitable  access  for  special 


populations.  Have  these  emphases 
produced  the  desired  results  of  better 
preparation  for.  and  success  in. 
postsecondary  education  and  the  labor 
market  for  the  target  populations? 
Should  the  reauthorization  address  a 
revised  or  expanded  set  of  objectives? 

•  Secondar>'  and  Postsecondary 
Education. 

Should  the  Perkins  Act  be 
restructured  to  focus  on  assisting  in  the 
comprehensive  reform  and 
improvement  of  secondary  education, 
for  example  by  providing  resources 
primarily  to  encourage  the  integration  of 
academic  and  vocational  education  at 
the  high  school  level?  Alternatively, 
should  the  Act  focus  mainly  on  the 
improvement  of  postsecondary 
education,  especially  community 
college  programs?  As  a  related  issue, 
should  the  Perkins  Act  continue  to 
support  vocational  education  only 
below  the  baccalaureate  level?  What 
attention  should  the  Act  give  to  the 
needs  of  out-of-school  adults  and  youth, 
including  dropouts? 

•  Discretional^  Grant  Competitions. 
The  final  NAVE  report  recommends 

that  Congress  consider  using  some 
portion  of  Basic  State  Grant  funds  for 
competitive  grants  to  States  that 
propose,  and  show  promise  of  effecting, 
comprehensive  reforms  consistent  with 
the  goals  of  the  Act.  Should  the 
Department  adopt  this 
recommendation?  More  broadly,  should 
the  Act  be  revised  to  provide  incentives 
for  States  to  undertake  comprehensive 
reform  of  their  vocational  education 
programs?  How  would  these  incentives 
account  for  the  differences  in  progress 
States  have  already  made  in  undertaking 
reforms? 

•  Role  of  the  States. 

Most  observers  agree  that  the  1990 
amendments  to  the  Perkins  Act 
deemphasized  the  role  of  the  States,  yet 
the  NAVE  Independent  Advisory  Panel 
has  contended  that  States  hold  the  key 
to  achieving  vocational  education 
reform  at  "a  pace  and  scale  sufficient  to 
affect  national  workforce  quality." 
Should  the  next  reauthorization 
establish  a  stronger  State  role?  For  what 
purpose?  Should  the  current  State 
governance  structure  in  the  Act  be 
modified  to  reinforce  the  State 
partnerships  developing  under  the 
School-to-Work  Opportunities  Act? 
How  would  this  be  achieved? 

•  Targeting  Funds  for  Special 
Populations. 

"The  NAVE  reports  that  individuals 
with  special  needs  are  overenroUed, 
relative  to  their  presence  in  the 
population,  in  vocational  education. 
Should  the  Perkins  Act  continue  to 
target  funds  to  areas  with  high 


concentrations  of  spyecial  populations? 
Should  there  be  more  emphasis  on 
serving  all  students? 

•  Criteria  for  Services  to  Special 
Populations. 

The  1990  Perkins  Act  amendments 
greatly  increased  the  amount  and 
specificity  of  procedural  requirements 
related  to  provision  of  services  to 
special  populations.  Are  these 
provisions  ensuring  that  members  of 
special  populations  receive  equal  access 
to  program  services?  Are  the  services 
provided  of  benefit  to  special 
populations?  Could  the  level  of 
prescription  be  reduced,  in  exchange  for 
greater  attention  to  higher  outcomes  for 
all  students,  including  students  with 
special  needs?  Are  the  current 
provisions  and  protections  for  special 
populations  effective  at  ensuring  that 
they  have  an  equal  opportunity  to  enter 
and  succeed  in  the  full  range  of  high- 
quality  vocational  programs?  Should  the 
law  continue  to  focus  on  providing  the 
supplementary  and  other  services  that 
S{>ecial  populations  need  to  succeed  in 
vocational  education,  or,  as  the  final 
NAVE  report  suggested,  should  it 
instead  focus  more  on  improvement  of 
the  vocational  programs  in  which  those 
students  participate?  If  that  strategy 
were  carried  forward,  would  other 
programs  such  as  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  and  the  Individuals  with 
Disabilities  Education  Act  be  able  to 
provide  the  supplementary  services 
special  populations  require? 

•  State  Plans. 

The  current  Perkins  Act  State 
planning  requirements  are  some  of  the 
most  prescriptive  found  in  any  Federal 
education  legislation.  Can  the  goals  of 
these  planning  requirements  be  met 
without  these  controls  on  State  process? 
Are  the  existing  procedures  for 
development  of  the  plan  and  the  items 
required  to  be  included  in  the  plan 
having  their  desired  effect?  If  not,  what 
changes  should  the  Department 
consider? 

•  State  Council  on  Vocational 
Education. 

For  over  two  decades,  the  Federal 
Government  has  funded  the  activities  of 
State  councils  to  advise  on  and  assist  in 
the  development  of  vocational 
education  programs  in  the  States.  While 
the  1992  JTPA  amendments  allow  the 
States  to  consolidate  their  vocational 
education  councils  into  broader  State 
Human  Resource  Investment  Councils, 
most  States  have  continued  to  operate 
separate  councils  for  vocational 
education. 

Have  the  State  vocational  education 
councils  fulfilled  their  objective  of 
monitoring  quality  and  ensuring 


business  involvement  in  the  operation 
of  programs  in  the  States?  Should  they 
continue  to  be  separately  funded,  or 
should  their  operation  be  at  State 
discretion?  Is  maintaining  the 
independence  of  councils  chartered 
under  the  Perkins  Act  important?  Does 
the  existence  of  separate  councils  for 
vocational  education  contribute  to  a 
fragmentation  of  State  policymaking 
within  the  broader  areas  of  human 
resource  development  and  employment? 
Should  consoUdation  with  the  State 
Human  Resource  Councils  be  required 
in  order  to  ensure  coordination  between 
JTPA  and  vocational  education? 
•  Program  Accountability. 
According  to  the  NAVE,  most  States 
have  gone  beyond  the  accountability 
requirements  established  in  the  1990 
amendments  to  the  Perkins  Act, 
developing  fuller  arrays  of  performance 
measures  than  required  and  applying 
them  to  all  vocational  programs,  not  just 
those  receiving  Perkins  funds.  However, 
while  as  of  1991-1992  State  agencies 
had  given  a  high  priority  to  developing 
performance  standards  and  measures, 
local  implementation  had  not  yet 
occurred.  Have  States  and  localities 
found  the  standards  and  measures 
useful  for  improving  programs?  How 
have  States'  experiences  implementing 
these  requirements  compared  to 
experiences  with  the  accountability 
requirements  under  the  JTPA?  Should 
the  reauthorization  encourage  States 
and  localities  to  give  more  attention  to 
development  and  implementation  of 
performance  standards  and  measures?  If 
so,  how  can  program  performance  best 
be  evaluated  and  measured  so  as  to 
benefit  the  grantees,  allow  for 
replication  of  successful  projects,  and 
provide  meaningful  information  to  the 
Department  and  to  Congress? 
Additionally,  should  federally 
supported  vocational  programs,  which 
currently  must  meet  the  accountability 
requirements  set  forth  in  the  Perkins 
Act,  be  aligned  with  the  standards-based 
reform  activities  States  and  localities 
will  undertake  under  Goals  2000  and 
the  reauthorized  Elementary  and 
Secondary  Education  Act? 

Even  beyond  the  standards  and 
measures  requirements,  the  1990 
Perkins  amendments  greatly  increased 
the  Act's  focus  on  accountability, 
including  adding  language  on  "program 
improvement"  to  ensure  that  local 
grantees,  and  then  States,  take  action  to 
improve  ineffective  programs.  Is  this 
working?  Should  it  be  continued? 
Should  the  statute  incorporate  more 
incentives  for  success?  How  are  the 
incentives  and  adjustments  for  special 
populations  working?  Should  the  statute 
allow  States  to  take  "corrective  action" 


or  cut  funding  to  programs  that 
repeatedly  fail  to  reach  the  standards? 
More  broadly,  how  can  the 
reauthorization  better  emphasize 
accountability  for  results? 

•  Skill  Standards. 
Development  of  occupational  and 

industry  skill  standards  has  become  an 
important  component  of  Federal  policy. 
The  Goals  2000:  Educate  America  Act 
establishes  a  National  Skill  Standards 
Board  to  encourage  the  creation  of  a 
comprehensive  system  of  voluntary  skill 
standards  and  certification.  The  School- 
to-Work  Opportunities  Act  includes,  as 
a  basic  element  of  the  school-based 
learning  component,  high  academic  and 
occupational  skill  standards  to  be 
developed  under  Goals  2000. 
Previously,  the  Departments  of 
Education  and  Labor  funded  22  grants 
to  promote  the  development  of  skill 
standards  and  certification  in  a  variety 
of  industries.  How  could  the 
reauthorization  support  the 
development  of  voluntary  industry  skill 
standards  and  portable  skill 
certification?  How  would  skill  standards 
and  certification  of  work-related  skills 
affect  educators  developing  curricula 
and  employers  seeking  skilled  workers? 

•  Coherent  Sequence  of  Courses. 
The  NAVE  found  that,  in  general, 

secondary  vocational  programs  are  not 
as  coherent  or  rigorous  as  they  should 
be.  They  usually  lack  prerequisites, 
which  maximizes  access  but  reduces 
chances  of  aligning  vocational  courses 
with  each  other  or  with  academic 
courses.  In  addition,  the  NAVE  reported 
that  most  districts,  including  Title  II 
grant  recipients,  do  not  meet  the  Perkins 
requirement  for  a  coherent  sequence  of 
academic  and  vocational  courses. 
Should  the  next  reauthorization  do 
more  to  ensure  that  more  students  have 
the  opportunity  to  take  a  coherent 
sequence  of  academic  and  vocational 
courses?  If  so.  how? 

•  All  Aspects  of  the  Industry. 
The  Perkins  Act  encourages  local 

recipients  to  use  basic  State  grant  funds 
to  provide  vocational  education 
programs  that  educate  students  in  all 
aspects  of  an  industry.  The  NAVE  found 
that,  as  of  the  second  year  of 
implementation  of  the  1990  Perkins 
amendments,  the  "all  aspects"  language 
had  only  a  minor  impact  on  vocational 
programs.  Should  the  reauthorization 
continue  this  area  of  statutory     . 
emphasis?  If  so,  how  can  it  be  made 
more  effective? 

•  Employer  Interest  and  Involvement. 
A  1993  survey  conducted  for  the 

NAVE  asked  employers  about  their 
familiarity  and  satisfaction  with 
vocational  programs.  About  60  percent 
of  employers  responding  to  the  survey 


(which  had  a  high  non-response  rate) 
said  they  were  familiar  with  vocational 
education  programs  in  their  local  areas. 
Forty-one  percent  were  familiar  with 
secondary  vocational  programs,  and  47 
percent  with  postsecondary  programs. 
How  should  the  reauthorization 
encourage  business  interest  and 
involvement  in  occupational  education? 
Along  these  lines,  should  the 
reauthorization  seek  to  strengthen 
cooperative  education,  and,  if  so,  how? 
Should  employer  involvement,  through 
activities  such  as  provision  of  work- 
based  learning  experiences,  be  given 
more  prominence  in  the  Act?  If  so,  how 
can  the  Act  increase  business 
involvement,  including  increased 
workplace  education  in  vocational  and 
basic  skills?  What  about  other  federally 
supported  programs,  including  adult 
education  programs? 

•  Sex  Equity  and  Single  Parents 
Programs. 

The  Perkins  Act  requires  States  to  set 
aside  10.5  percent  of  Basic  State  Grant 
funds  for  programs  to  eliminate  sex  bias 
in  vocational  education  and  programs 
for  siiigle  parents,  single  pregnant 
women,  and  displaced  homemakers. 
Have  these  provisions  worked 
effectively  to  eUminate  sex  bias  and 
provide  appropriate  opportunities  for 
single  parents  and  displaced 
homemakers  in  vocational  education?  If 
not,  what  changes  should  be  made?  Do 
the  two  set-asides  mesh  with  State 
priorities  or  are  they  overly  restrictive? 
Are  the  two  set-asides  still  needed? 

Current  law  also  requires  that  each 
State  employ  a  full-time  sex  equity 
coordinator  who  administers  the  sex 
equity  and  single  parents  set-aside 
programs,  collects  and  disseminates 
data  on  programs,  provides  technical 
assistance  to  local  programs,  and  carries 
out  other  responsibilities.  Is  this 
requirement  an  effective  means  of 
ensuring  gender-equitable  practices  in 
vocational  programs?  Is  it  still  needed? 
Is  it  overly  prescriptive? 

•  Native  American  and  Hawaiian 
Natives  Programs. 

Currently,  under  Basic  State  Grants, 
the  Department  sets  aside  funds  for 
Native  Americans  and  Native 
Hawaiians.  What  role  should  Perkins 
play  in  providing  vocational  education 
for  these  populations?  Are  the  current 
set-aside  programs  working  effectively, 
or  should  they  be  revised?  Would  the 
population  served  through  the  program 
be  better  served  if  the  program  was 
administered  by  the  Department  of  the 
Interior?  Should  the  education  needs  of 
Native  American  youth  be  addressed 
through  current  means,  or  should 
greater  efforts  be  made  to  provide 
resources  for  these  students  as  part  of 
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more  cDmprehensive  systems'  II  so. 
how  would  this  work? 

2  Tech-Prep  Education 

Tech-Pmp  programs  have  «xp«nded 
tnrmendoualy  since  their  introduction 
111  the  mid-1980s.  The  tech-prep 
approach  is  one  of  the  few  models  for 
Iwjal  school-to-work  opportunity 
programa  and  can  be  built  on  by  States 
as  they  implement  statewide  school-to- 
work  opportunity  systems  However,  the 
NAVE  found  considerable  inconsistency 
in  the  quality  of  these  programs  and  in 
the  extant  to  which  they  have 
incorporated  all  the  program 
components  described  in  the  literature 
and  the  legislation.  Should  the 
reauthorized  Act  continue  to  provide 
categorical  support  for  Tech-Prep 
(Klucation.  or  should  broader  support  for 
S<;hool-to-Work  Ojiportunities 
programs,  including  other  models,  be 
offered?  If  the  Tech-f*rep  program  is 
continued,  how  can  the  Act  be  amended 
to  Improve  the  quality  of  local  projects? 
Should  rhe  Tm;h  I*n*p  F.ducation 
program  include  a  mandatory  work- 
based  learning  component? 

J.  Research  and  Dissemination 

What  should  the  rule  of  the 
Dep«rtment  be  in  conducting  vocational 
rtliicjition  research,  and  how  should  it 
be  conducted?  Through  a  national 
center  or  centers,  as  is  currently  the  caae 
for  most  of  the  Federal  effort'  Through 
field- initiated  research?  Through 
discretitMiary  reaearch  projects 
determined  through  annual  priorities? 
What  should  be  the  role  of  the 
Department  in  disseminating  reseanJi 
results,  descriptions  of  effective 
practices,  and  other  information  on 
vocational  education?  How  can 
vocational  education  research  and 
diseemination  activities,  along  with 
similar  activities  in  other  programs  and 
Departments,  be  structurrd  in  order  to 
ensure  maximum  benefits  and  the 
efficient  use  of  resources? 

4  Demonstration  Programs 

The  Vocational  Education 
Demonstrations  l*rogram  authority 
provides  the  Department  and 
educational  Institutions  an  opportunity 
to  try  new  approaches  to  vocational 
education  and  to  learn  about  the 
effectiveness  of  these  approaches  The 
Department  has  funded  a  large  numlior 
of  demonstration  projects  in  a  variety  of 
drees.  Has  the  field  found  these 
demonstrations  useful  in  obtaining 
information  on  effective  educational 
approaches'  Should  a  Fmleral 
vocational  education  demonstrations 
program  authority  be  ctmtinued?  If  so, 
what  areas  of  inquiry  might  be 


emphasized?  How  should  the 
demonstration  projects  conducted  under 
this  authority  mesh  with  the  newly 
authorized  School- to- Work 
demonstration  projects  and  other, 
related  Federal  demonstration 
activities? 

5.  Vocational  Education  and 
Occupational  Information  Data  Systems 

Cumintly.  under  the  Perkins  Act.  the 
Departments  of  Education  and  Labor 
provide  funding  for  the  National 
Occupational  Information  Coordinating 
Committee  (NOICC)  and  its  affiliated 
State  Occupational  Information 
Coordinating  Committees  (SOICCs).  The 
NOICC  and  the  SOICCs  assess  current 
and  future  labor  market  conditions  by 
assembling  and  disseminating 
occupational  information.  Is  the  current 
system  useful  to  educators  planning 
programs  and  to  students  selecting 
careers'  If  not.  what  changes  should  be 
made?  How  can  the  NOICC  and  SOICCs 
be  linked  to  key  elements  of  the 
Reemployment  Act.  such  as  One-Stop 
Career  Centers? 

6.  Tribal!  y  Controlled  Postaecondary 
Vocational  Institutions 

Through  this  program,  the 
Department  provides  grants  for  the 
operation  and  improvement  of  tribally 
contmlled  ponlsecondarv  vocational 
institutions  Is  the  program  fulfillirg  its 
purpoeec?  Should  the  program  be 
continued?  Would  the  population 
served  through  the  pnigram  be  better 
served  if  the  program  was  administered 
by  the  Department  of  the  Interior? 

7.  Unfunded  Authorities 

Currently,  the  Perkins  Act  includes 
separate  funding  authorities  for  career 
guidance  and  counseling  programs, 
business- labor-education  partnerships, 
vocational  education  lighthouse 
sch(X)ls.  model  convraunity  education 
cmplo)Tnent  centers,  supplementary 
Slate  grants  for  facilities  and  equipment, 
and  other  program  improvement 
activities.  None  of  these  activities  is 
currently  funded.  Should  any  of  them 
be  continued  in  the  reauthorization?  If 
so.  why.  and  with  what  revisions?  More 
specifically,  how  should  the 
reauthorization  address  the  area  of 
career  development  and  counseling? 

Adult  Education 

1 .  State  Programs 

•  Program  Focus. 

According  to  an  analysis  of  1990 
census  data,  more  than  44  million 
adults,  nearly  27  percent  of  the  adult 
population  of  the  United  States,  have  ^ 
not  received  a  high  school  diploma  or 
its  equivalent.  The  adult  education 


formula  targets  this  population.  Of  that 
population,  39  percent  have  completed 
eight  or  tewer  years  of  education,  but  61 
percent  have  finished  between  nine  and 
twelve  years  of  schooling.  Forty-one 
percent  of  the  target  population  is  60 
years  of  age  or  older,  while  1 1  percent 
fall  between  16  and  24  years  of  age.  The 
variation  in  these  individuals' 
educational  needs  and  goals  can  make  it 
difficult  and  time-consuming  for  adult 
educators  to  design  effective 
instmctional  strategies  for  them.  An 
additional  complication  is  the  broad 
statement  of  purpose  contained  in 
section  311  of  the  Adult  Education  Act. 
which  focuses,  in  part,  on  providing 
assistance  to  States  "•   "   *  to  improve 
educational  opportunities  for  adults 
who  lack  the  level  of  literacy  skills 
requisite  to  effective  citizenship  and 
productive  employment.  *   *    *" 

Should  Adult  Education  remain  as  a 
separate  program  serving  a  diverse 
population  of  adult  learners  with 
diverse  needs?  As  one  alternative, 
should  the  programs  be  refocused,  for 
example  on  work  preparation  and 
literacy  skills  upgrading  for  adults?  How 
can  Federal  Aduh  Education  programs 
best  be  structured  to  atiiieve  the  current 
objectives  in  areas  such  as  workforce 
preparation,  family  literacy,  and  English 
proficiency?  Should  program  services  be 
organized  around  target  populations 
(such  as  dislocated  workers  or 
immigrants)?  By  program  objective 
(such  as  basic  skills  or  workplace 
literacy)? 

•  General  Educational  Development 
(GED)  Preparation. 

Many  oi  the  approximately  one 
million  adults  who  eruolled  in  Adult 
Secondary  Education  programs  in  1993 
had  as  their  goal  the  attainment  of  a 
GED  certificate.  The  value  of  the  GED 
examination  as  a  measure  of  academic 
competence  and  achievement  has 
attracted  increasing  attention  over  the 
past  several  years  as  the  percentage  of 
high  school  certificates  awarded 
through  equivalency  examinations  has 
increased.  In  the  United  States.  475.602 
of  the  756,645  adults  who  took  the  GED 
in  1993  passed  the  test.  Studies  focusing 
on  the  skill  levels,  economic  outcomes, 
and  postsecondary  education 
experience  of  GED  holders  have  yielded 
inconclusive  and  sometimes 
contradictory  results.  For  example,  most 
research  on  the  economic  value  of  the 
GED  shows  that  it  is  significantly  less 
valuable  than  a  high  school  diploma;  on 
the  other  band,  some  evidence  indicates 
that  GED  recipients  have  higher 
incomes  than  high  school  dropouts. 

Should  attainment  of  a  GED  diploma 
continue  to  be  a  primary  focus  of  Adult 
Secondar>'  Education?  If  not.  what 


credential  alternatives  are  available  for 
adults  seeking  to  complete  their 
secondary  education?  Should  local 
programs  be  encouraged  to  offer  courses 
that  allow  adults  to  earn  a  high  school 
diploma? 

•  Set-Asides. 

By  establishing  set-asides  and 
targeting  the  needs  of  special 
populations,  the  Adult  Education  Act 
requires  States  to  use  their  Federal  adult 
education  funds  to  address  the 
educational  needs  of  a  diverse 
population,  for  example:  those  in  need 
of  basic  education  services,  the  limited- 
English-proficient,  incarcerated  and 
otherwise  institutionalized  individuals, 
and  public  housing  residents.  While 
each  of  these  groups  may  have  a  well- 
established  need  for  adult  education 
services,  the  mix  of  their  needs  may 
make  it  difficult  for  adult  education 
providers  to  target  limited  resources  on, 
and  create  solutions  to,  the  most 
pressing  problems  in  adult  education. 

Do  the  set-asides  (e.g.,  10  percent  for 
criminal  offenders  in  corrections 
education  and  other  institutionalized 
individuals)  required  by  the  Adult 
Education  Act  further  the  purposes  of 
the  Act?  Are  they  overly  prescriptive? 
Should  the  reauthorized  program 
continue  to  draw  a  distinction  between 
adult  basic  education  and  adult 
secondary  education  and  specify  the 
maximum  amount  of  funds  that  may  be 
used  for  high  school  equivalency 
programs?  Should  the  Gateway  Grants 
program  be  continued? 

•  Special  Experimental 
Demonstration  Projects  and  Teacher 
Training. 

For  many  years  States  have  reserved 
formula  grant  funds  to  undertake  special 
projects  and  to  train  adult  educators. 
Has  this  set-aside  been  an  effective 
means  of  spurring  innovation  and 
ensuring  a  trained  a<^ult  education 
workforce,  or  should  other  means  of 
achieving  those  objectives  be 
considered?  If  this  set-aside  is  retained, 
should  States  be  required  to  establish 
mechanisms  for  the  dissemination  of 
effective  practices? 

•  English-as-a-Second  Language. 
The  National  Evaluation  of  Adult 

Education  Programs  found  that 
enrollments  in  English-as-a-Second- 
Language  (ESL)  courses  are  outpacing 
enrollments  in  Adult  Basic  Education 
(ABE)  and  Adult  Secondary  Education 
(ASE);  during  1992,  approximately  46 
percent  of  all  clients  served  in  the  Basic 
State  Grants  program  were  enrolled  in 
ESL  courses.  The  study  also  found  that 
the  characteristics  of  ESL  clients  vary 
considerably  from  those  served  in  ABE 
and  ASE.  For  example,  about  50  percent 
of  new  ESL  clients  had  a  secondary 


school  diploma  or  its  equivalent,  while 
89  percent  of  new  ABE/ASE  students 
lacked  such  a  credential. 

Given  the  above  findings,  is  the  Adult 
Education  program  structured  properly 
to  address  the  English  language 
instruction  needs  of  limited  English 
proficient  individuals?  If  so,  should  the 
funding  formula  be  changed,  or  should 
a  new  formula  be  added,  to  reflect  the 
characteristics  of  this  population? 

•  Achievement. 

Should  the  Adult  Education  Act  be 
amended  to  provide  a  greater  focus  on 
learner  outcomes?  What  would  be 
appropriate  types  and  measures  of 
learner  outcomes?  Should  the  Act 
prescribe  creation  of  national  program 
performance  indicators?  Should  the 
Department,  or  States,  use  those 
outcomes  in  making  resource  allocation 
decisions? 

•  Client  Persistence. 
Although  the  amount  and  type  of 

instruction  adult  learners  need  to  meet 
their  education  goals  varies  because  of 
their  diverse  characteristics  and 
abilities,  findings  from  the  National 
Evaluation  of  Adult  Education  Programs 
reveal  that  about  15  percent  of  clients 
who  register  for  adult  education 
programs  do  not  receive  any  instruction. 
How  can  the  Federal  Government 
promote  the  development  of  adult 
education  programs  tJiat  both  attract  and 
retain  clients? 

According  to  the  National  Evaluation 
of  Adult  Education  Programs,  the 
employment  of  at  least  some  full-time 
staff  and  the  provision  of  support 
services  are  two  ways  programs  can 
increase  client  persistence  and  improve 
outcomes.  However,  over  80  percent  of 
adult  education  instructors  work  part- 
time,  and,  although  the  vast  majority  of 
program  directors  reported  meeting 
their  clients'  needs  for  counseling  or  job 
assistance,  far  fewer  were  able  to  meet 
other  important  support  service  needs. 
For  example.  42  percent  of  female 
clients  and  32  percent  of  male  clients 
have  children  under  the  age  of  six,  but 
only  43  percent  of  programs  reported 
meeting  their  clients'  child  care  needs 
"somewhat"  or  "fully."  Does  the  Aduh 
Education  Act  provide  programs  with 
sufBcient  flexibility  or  incentive  to  offer 
these  services? 

•  Technology. 

As  demands  on  adults'  time  continue 
to  escalate — with  more  people  working 
longer  hours,  commuting  greater 
distances,  and  coping  with  day  care  and 
elder  care  issues — the  traditional, 
tutorial/classroom-based  approach  to 
adult  education  may  not  be  the  best 
mechanism,  in  many  cases,  for 
attracting  and  retaining  adult  education 
students.  Incorporating  new 


technologies  into  adult  literacy 
programs  may  be  one  way  to  address  the 
time  constraints  of  the  adult  education 
student.  The  Office  of  Technology 
Assessment  (OTA)  found  in  a  1993 
study  that  technology  could  help 
transform  the  field  of  aduh  literacy  bv. 
for  example,  allowing  students  to 
proceed  at  their  own  pace,  customize 
their  studies,  and  establish  a  schedule 
that  is  compatible  with  their  daily  lives. 
However,  OTA  also  suggested  that 
technology  does  not  play  a  central  role 
in  most  adult  literacy  programs. 

Should  the  Federal  Government 
encourage  the  use  of  more  technology  in 
adult  literacy  programs?  If  so,  how  can 
technology  of  proven  effectiveness  in 
enhancing  learning  be  incorporated  in 
cost-effective  ways  that  learners  will 
find  beneficial? 

•  Linking  Adult  Education  to  Other 
Domestic  Initiatives. 

In  recent  years,  policymakers  have 
begun  tcTlum  to  adult  education 
services  as  a  means  of  addressing  other 
societal  problems,  for  example, 
requiring  participation  in  Uteracy 
programs  for  prison  parole,  continuation 
of  welfare  benefits,  or,  through  Even 
Start,  making  adult  literacy  instruction 
a  component  of  elementary  and 
secondary  education  improvement. 
Should  the  Adult  Education  Act 
continue  to  address  very  general 
purposes,  or  should  it  be  tied  explicitly 
to  national  efforts  to  redevelop  jxior 
neighborhoods,  end  welfare 
dependency,  fight  crime,  or  ensure  a 
smooth  integration  of  new  immigrants 
into  American  society?  If  the  Adult 
Education  Act  is  linked  to  other 
domestic  initiatives,  should  the  Act  be 
revised  to  reflect  the  impact  that 
mandatory  participation  requirements  of 
certain  programs,  such  as  JOBS,  have  on 
adult  education  programs? 

2.  State  Literacy  Resource  Centers 

The  National  Literacy  Act  created  the 
State  Literacy  Resource  Centers  program 
to  stimulate  the  coordination  of  literacy 
services,  enhance  the  capacity  of  State 
and  local  organizations  to  provide 
literacy  services,  and  serve  as  a  link 
between  the  National  Institute  for 
Literacy  and  service  providers  to  share 
information  and  expertise. 

Are  State  Literacy  Resource  Centers 
effective  at  meeting  the  goals  of  the  Act :" 
What  steps,  if  any,  should  be  taken  at 
the  Federal  level  to  improve  the 
effectiveness  of  the  (Centers?  Should  the 
funds  allotted  under  this  program 
continue  to  be  channeled  through  .Si.ii- 
Governors? 
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I.  UiM.  rvnoiuiry  rruv;i<iiii> 

Current  law  authorizes  several 
discretionary  grant  programs.  Most  of 
these  programs  are  small  and  fimd  a 
limited  number  of  recipients.  Although 
the  purpose  of  the  programs  is  generally 
the  demonstration  of  effe<:tive  strategies 
for  addressing  particular  issues  or 
problems,  funds  of^en  support  lo<:nl 
projects  that,  while  beneficial  to  the 
recipients,  are  not  designed  in  a  way  to 
yield  lessons  for  broader  use. 

What  role  should  Adult  Education 
iiis<  relionary  programs  piny  in  helping 
the  Nation  achieve  its  education  goals? 
Would  these  resources  be  more 
(effectively  utilized  under  broader 
iuilhorities.  such  as  the  ,\dult  Education 
State  fonnula  grant  program?  Do  the 
i.urront  programs  encoura^^e  a 
pitHicmeal.  rather  than  comprehensive, 
approach  to  adult  education  reform 
(with  service  providers  devoting  too 
much  attention  to  applying  for  and 
administering  separate  competitjve 
grants),  or  do  they  focus  attention  wh«re 
It  is  n«Hided?  If  there  is  a  need  for 
Federal  demonstration  programs,  what 
t  hanges  are  needed  to  ensure  that  they 
are  designed  as  true  demonstrations  ajid 
serve  their  purposes  effectively?  What 
types  of  evaluation  and  reporting  ought 
lo  hv!  rtjquired? 

4.  Workplace  Literacy  Partnerships 

At  current  funding  levels,  the 
National  Workplace  Literacrv  progratn 
make*  di«cre<ionarv  grants  for 
demonstrations  that  provide  literacy 
training  to  meet  workplace  needs.  Since 
its  inception  in  1988.  this 
demonstration  program  has  generated 
important  information  ut)<.)ul  etie<:tive 
vvorkplac*  literacy  practices.  The 
program  has  produced  curricula 
transferable  for  use  by  specific  types  of 
industries,  and  a  national  evaluation. 
(  urrently  underway,  will  generate 
additional  information  aliout  program 
effectiveness.  However,  after  eight  years 
and  261  grants  the  continuation  of  the 
National  Workplace  Literacy  program, 
in  its  current  form,  may  not  appreciably 
add  to  our  base  of  knowledge  in  this 
area. 

Should  the  Federal  Government 
( ontinue  to  support  workplace  literacy 
programs  and.  if  so.  in  what  form?  For 


example,  should  workplace  literacy 
Income  a  key  focus  of  the  Adult 
Education  State  Grants  program?  Or 
should  a  separate,  reconfigured 
workplace  literacy  program  be 
designed? 

5.  Technical  Assistance  and  Evaluation 

Section  383  of  the  Adult  Education 
Act  provides  assistance  to  States  in 
evaluating  the  status  and  effectiveness 
of  adult  education  programs  and 
measuring  the  extent  of  adult  illiteracy 
in  the  Nation.  Funds  support  applied 
research,  development,  dissemination, 
evaluation,  and  technical  assistance 
activities  that  show  promise  of 
contributing  to  the  improvement  and 
expansion  of  adult  education.  How 
should  this  authorization  be  structured 
to  provide  Federal  leadership  activities 
of  maximum  benefit  to  practitioners  and 
policy-makers? 

6.  National  Institute  for  Literacy 

The  National  Literacy  Act  created  the 
National  Institute  for  Literacy  to  provide 
leadership  and  coordination  on  adult 
literacy  issues:  improve  and  expand  the 
adult  literacy  servu»  delivery  system; 
and  enhance  the  Nation's  ability  to 
achieve  the  National  Goal  of  adult 
literacy  and  lifelong  learning.  The 
Institute  has  worked  toward 
accomplishing  this  mission  by.  for 
instance — (1)  Establishing  a  National 
Adult  Literacy  and  Learning  Disabilities 
Center:  (2)  supporting  State  capadty- 
building  initiatives  in  the  areas  of 
interagency  accountability  and  staff 
development:  and  (3)  working  with 
providers  to  design  and  implement  a 
national  literacy  information  and 
communications  system. 

Does  the  current  statutory  language 
provide  for  Institute  activities  that  meet 
the  needs  of  the  literacy  Held?  Are  the 
currently  authorized  activities  still 
appropriate?  How  should  they  relate  to 
the  national  leadership  priorities  of  the 
Department  (as  currently  authorized 
under  seciion  383)?  How  can  the 
Institute  work  with  the  Departments  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  form  the 
interagency  group  that  oversees  the 
Iu.stitute,  to  ensure  more  effective 
coordination  of  literacy-related  policy 
and  programs  at  the  Federal  level? 


Format  for  Comments.  This  request 
for  comments  is  designed  to  elicit  the 
views  of  interested  parties  on  how  the 
Department's  vocational  and  adult 
education  programs  can  be  structured  to 
meet  the  objectives  of  the 
reauthorization  effort  as  stated  in  this 
notice. 

The  Secretary  requests  that  each 
respondent  identify-  his  or  her  role  in 
education  and  the  perspective  from 
which  he  or  she  views  the  educational 
system — either  as  a  representative  of  an 
association,  agency,  or  school  (public  or 
private),  or  as  an  individual  teacher, 
student,  parent,  or  private  citizen. 

The  Secretary  urges  each  commenter 
to  be  specific  regarding  his  or  her 
proposals  and  to  include,  if  possible,  the 
data  requirements,  timing,  procedures, 
and  actual  legislative  language  that  the 
coinnienter  proposes  for  the  improved 
or  redesigned  program. 

Programs  Under  Consideration. 

The  following  is  a  complete  list  of 
programs  under  the  scope  of  the 
reauthorization: 

Gary  D.  Perkins  Vocational  and  Applied 
Technology  Education  Act 

•  Title  1 

Assistance  to  the  States,  Allotment 
and  Allocation.  State  Organizational 
and  Planning  Responsibilities 

•  Title  n 

Basic  State  Grants.  Other  State- 
Administered  programs,  Secondary, 
Post  secondary,  and  Adult  Vocational 
Education 

•  Title  in 
Community-Based  Organizations, 

Consumer  and  Homemaiking  Education. 
Comprehensive  Career  Guidance  and 
Counseling  Programs.  Business-Labor- 
Education  Partnership  Training,  Tech- 
Prep  Education.  Supplementary  State 
Grants.  CommunityCducation 
Employment  Centers.  Vocational 
Education  Lighthouse  Schools.  Tribally 
Controlled  Po&tsecondary  Vocational 
Institutions. 

•  Title  IV 

Research  and  Development, 
Demonstration  Programs,  Vocational 
Education  and  Occupational 
Information  Data  Systems,  Bilingual 
Vocational  Training. 


Adult  Education  Act 

•  Basic  State  Grants 

•  State  Literacy  Resource  Centers 

•  National  Adult  Fiducation 
Discretionary  Program 

•  Workplace  Literacy  Partnerships 
(National  and  State-Administered 
Programs) 

•  National  Workforce  Literacy 
Strategies 

•  Education  Programs  tor  Commercial 
Drivers 

•  National  Programs 
Adult  Migrant  Farmworkur  and 

Immigrant  Education 
Adult  Literacy  Volunteer  Training 
State  Program  Analysis  Assistance  and 

Policy  Studies 
National  Institute  for  Literacy 

National  Literacy  Act  of  lUiU 

•  Title  III 

Family  Literacy  Public  Broadcasting 
Program 

•  Title  VI 

Functional  Literacy  and  Life  Skills 
Programs  for  State  and  Lo<;al  Prisoiurs 

Dated:  Si'ptt'nilxjr  13.  19*14 
Augusta  Souza  Kappner, 

AssixtanI  StriivUir):  Ofjicf  o)  Voiiiluiniil  uii(t 
Adult  Education. 
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Executive  Order  12928  of  September  16,  1994 

Promoting  Procurement  With  Small  Businesses  Owned  and 
Controlled  by  Socially  and  Economically  Disadvantaged  Indi- 
viduals, Historically  Black  Colleges  and  Universities,  and  Mi- 
nority Institutions 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  in  order  to  enforce  rigorously  the 
letter  and  spirit  of  public  laws  that  promote  increased  participation  in  Federal 
procurement  by  Small  Businesses  Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged  Individuals  (SDBs)  as  described  in  section  8 
of  the  Small  Business  Act  (15  U.S.C.  637).  Historicallv  Black  Colleges  and 
Universities  (HBCUs)  as  described  in  34  C.F.R.  608.2,  and  Minority  Institu- 
tions (Mis)  as  referred  to  in  sections  1046(3)  and  316(b)(1)  of  the  Higher 
Education  Act  of  1965.  as  amended  (20  U.S.C.  1135d-5(3)  and  1059c(b)(l). 
respectively),  it  is  hereby  ordered  as  follows: 

Section  1.  Policy  Statement.  It  is  the  policy  of  the  United  States  Government 
that  all  department  and  agency  heads  and  all  Federal  employees  involved 
in  the  procurement  of  any  and  all  goods  and  services  shall'  assist  SDBs. 
HBCUs,  and  Mis,  as  applicable,  to  develop  viable,  self-sustaining  businesses 
capable  of  competing  on  an  equal  basis  in  the  mainstream  of  the  American 
economy.  To  that  end,  all  Federal  personnel  shall  commit  to  the  letter 
and  spirit  of  all  laws  promoting  the  participation  of  SDBs.  HBCUs,  and 
Mis  in  Federal  procurement.  The  laws  promote: 

(a)  the  award  of  contracts  to  SDBs,  HBCUs,  and  Mis  through  the  Small 
Business  Administration  Section  8(a)  Program,  the  Department  of  Defense 
Small  and  Disadvantaged  Business  Program,  other  agency  programs,  and 
through  other  specific  statutory  authority  or  appropriate  means; 

(b)  the  establishment  of  particular  goals  for  SDBs,  HBCUs,  or  Mis  on 
an  agency-by-agency  basis  and  the  requirement  that  prime  contractors  and 
other  recipients  of  Federal  funds  attain  similar  goals  in  their  procurement: 
and 

(c)  the  establishment  of  other  mechanisms  that  ensure  that  SDBs,  HBCUs, 
and  Mis  have  a  fair  opportunity  to  participate  in  Federal  procurement. 
Sec.  2.  Attainment  of  Goals.  All  departments  and  agencies  are  required 
by  law  to  establish  participation  goals  of  not  less  than  5  percent  (15  U.S.C. 
644(g))  or  a  greater  percentage  where  otherwise  required  by  law,  as  further 
provided  in  the  Office  of  Federal  Procurement  Policy  Letter  No.  91-1  of 
March  11,  1991.  Although  the  Federal  Government  has  made  substantial 
strides  toward  meeting  established  SDB.  HBCU,  and  MI  participation  goals, 
certain  departments  and  agencies  have  from  time  to  time  failed  to  aggressively 
pursue  such  goals.  Department  and  agency  heads  are  henceforth  directed 
to  execute,  implement,  and  otherwise  aggressively  strive  to  fulfill  the  statu- 
torily-mandated  procurement  participation  goals.  In  addition,  all  departments 
and  agencies  are  encouraged  to  set  reasonable  participation  goals  that  exceed 
statutory  requirements,  to  the  extent  permitted  bv  law. 
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Sec.  3.  Subcontracting  Mans.  The  Small  Business  Act,  (15  U.S.C.  637(d)) 
and  other  related  laws  require  certain  prime  contractors  to  maximize  the 
use  of  SDBs  in  subcontracting  plans  and  strive  to  achieve  stated  goals 
through  prime  contractors'  subcontracting  practices.  Department  and  agency 
heads  are  directed  to  aggressively  enforce  these  prime  contractors*  obligations 
to  maximize  awards  of  subcontracts  to  eligible  SDBs. 

Sec.  4.  Office  of  Small  and  Disadvantaged  Business  Utilization  ("OSDBU"). 

(a)  Section  15(k)  of  the  Small  Business  Act  (15  U.S.C.  644(k))  establishes 
in  each  Federal  department  and  agency  an  OSDBU  and  requires  that  the 
Director  of  the  OSDBU  "be  responsibla  only  to,  and  report  directly  to. 
the  head  of  such  agency  or  to  the  deputy  of  such  head"  (15  U.S.C.  644(k){3)). 
To  the  extent  not  prohibited  by  law,  each  department  and  agency  shall 
ensure  that  the  aforementioned  direct  reporting  requirements  are  henceforth 
vigorously  enforced. 

(b)  Because  of  the  importance  of  the  OSDBU  function,  each  department 
and  agency  shall  also,  to  the  extent  not  prohibited  by  law,  comply  with 
the  Office  of  Federal  Procurement  Policy  Letter  No.  79-1  of  March  7.  1979. 
which  provides  implementation  guidance  on  section  15k  and  the  organiza- 
tional placement  and  functions  of  the  OSDBU. 

Sec»  5,  Anti-fraud  Enforceuwat.  All  department  and  agency  heads  shall 
ensure  that  in  enforcing  the  Laws  and  requirements  mentioned  in  this  order. 
Federal  benefits  or  cootracts  Intended  for  SDBs,  HBCUs.  and  Mis  are  not 
awarded  to  entities  that  are  not  legitimate  SDBs,  HBCUs,  and  Mis.  Department 
and  agency  anti-fraud  enforcement,  however,  shall  not  diminish  agency  vigor 
in  achieving  the  aforementioned  participation  goals,  which  exist  to  promote 
the  d«velopment  of  legitimate  SDBs,  HBCUs,  and  Mis.  Nothing  herein  is 
intended  to  change  self-certifieation  requirements. 

Sec.  6.  Periodic  Reports  to  the  Presitient.  The  Administrator  of  the  Small 
Business  AdministEation  aad  the  Administrator  of  the  Office  of  Federal 
Procurement  Policy  shall  cepoct  to  the  President  periodically  on  the  progress 
of  all  departments  and  agencies  La  complying  with  the  laws  and  requirements 
mentioned  in  this  order. 

S«c.  7.  indepeodtent  Agencies.  Independent  agencies  are  requested  to  comply 
with  the  provisions  of  this  order. 

Sec.  8.  This  order  shall  be  effective  immediately. 
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Proclamation  6720  of  September  16,  1994 
Citizenship  Day  and  Constitution  Week,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  Constitution  of  the  United  States  of  America  is  as  forceful  and  dvnamic 
today  as  it  was  on  September  17,  1787.  the  day  it  was  signed  by  our 
Nation's  Founders.  This  hallowed  document  has  endured,  and,  indeed,  has 
grown  stronger  over  the  207  years  since  its  adoption.  Today,  more  than 
ever,  the  Constitution  stands  as  a  beacon  for  all  who  are  dedicated  to 
the  principles  of  government  by  and  for  the  people. 

The  Constitution  provides  a  framework  of  both  constancy  and  flexibility 
in  a  Nation  that  is  forever  striving  to  change  for  the  better.  But  the  Constitu- 
tion is  more  than  simply  the  blueprint  of  our  system  of  government,  more 
too  than  the  guardian  of  our  most  sacred  rights.  It  is  a  challenge  to  every 
American.  For  it  is  only  through  the  daily  actions  of  each  one  of  us  that 
the  ideals  it  promises  are  fulfilled. 

The  Founders  of  our  Nation  pledged  their  lives,  their  fortunes,  and  their 
honor.  They  did  not  take  their  liberty  or  their  new  citizenship  as  Americans 
for  granted.  Neither  did  the  countless  courageous  men  and  women  who 
have  sacrificed  their  lives  to  defend  that  Constitution  since  then.  Nor  have 
the  millions  of  immigrants  throughout  our  history  who  have  braved  daunting 
obstacles  to  reach  the  welcoming  freedom  of  our  shores.  Following  in  our 
ancestors'  great  tradition  of  responsibility,  Americans  retain  a  solemn  duty 
and  a  profound  obligation  to  ensure  that  the  world's  boldest  experiment 
in  self-government  continues  to  thrive  and  prosper. 

Each  of  us  has  the  right  and  the  responsibility  to  be  educated  and  informed, 
to  vote  for  those  who  represent  us,  and  to  participate  at  every  level  of 
government.  This  week,  let  us  give  thanks  for  the  freedoms  we  cherish 
and  enjoy.  Let  us  pause  in  our  busy  lives  to  learn  more  about  and  to 
appreciate  our  roles  as  American  citizens.  While  our  Constitution  mav  set 
forth  rights  and  liberties,  only  our  citizens  can  maintain  and  guarantee 
them.  Ours  has  never  been  an  easy  task,  but  it  is  one  in  which  we  will 
surely  continue  to  succeed. 

In  recognition  of  the  paramount  importance  of  the  Constitution  to  our  Nation, 
and  of  all  who,  by  birth  or  by  naturalization,  have  attained  the  status 
of  United  States  citizenship,  the  Congress  by  joint  resolution  on  February 
29.  1952  (36  U.S.C.  section  153).  designated'  September  17  as  Citizenship 
Day,  and  by  joint  resolution  of  August  2.  1956  (36  U.S.C.  section  159), 
requested  the  President  to  proclaim  the  week  beginning  September  17  and 
ending  September  23  of  each  year  as  Constitution  Week. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  17.  1994,  as  "Citizenship  Day," 
and  the  week  beginning  September  17  through  September  23,  1994,  as 
"Constitution  Week."  I  call  upon  Federal,  State,  and  local  officials,  as  well 
as  leaders  of  civic,  educational,  and  religious  organizations,  to  conduct  mean- 
ingful ceremonies  and  programs  in  their  schools,  churches,  and  other  commu- 
nity gathering  places  to  foster  a  better  understanding  of  the  Constitution 
and  of  the  rights  and  duties  of  citizenship. 
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I  further  call  upon  the  officiafs  of  the  Government  to  display  the  flag  of 
the  United  States  on  all  Government  buildings  on  September  17,  1994, 
in  honor  of  Citizenship  Day. 

IN  VVITNfESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four. 
and  of  the  fndep«TKl«nce  of  rhe  Lfhiferf  States  of  America  the  two  hundred 
and  nineteenth. 
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Proclamation  6721  of  September  16,  1994 

National  Farm  Safety  and  Health  Week,  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamatinn 

America  has  long  been  known  as  the  land  of  plenty.  Our  Nation's  dedicated 
farmers,  ranchers,  and  workers  throughout  the  agricultural  sector  provide 
abundant  and  affordable  food  and  fiber  that  feed  and  clothe  the  world. 
Their  tremendous  productivity  is  one  of  our  country's  greatest  assets.  To 
recognize  and  support  the  citizens  who  help  to  bring  forth  that  extraordinary 
bounty.  National  Farm  Safety  and  Health  Week  promotes  the  protection 
and  well-being  of  America's  agricultural  providers. 

Our  country  has  made  tremendous  advances  in  improving  safety  and  effi- 
ciency in  agriculture  over  the  years.  But  much  remains  to  be  done.  Long 
hours,  adverse  weather  conditions,  natural  disasters,  human  negligence,  and 
uncertain  market  prices  all  affect  both  the  livelihood  and  health  of  our 
farmers  and  ranchers.  These  individuals  must  also  contend  with  a  variety 
of  other  risks:  exposure  to  hazardous  chemicals,  crop  and  livestock  diseases, 
and  the  operation  and  maintenance  of  complex,  powerful  farm  machinerv. 
Vigilance  and^caution  remain  critical  in  the  performance  of  daily  tasks. 

Children  and  young  people  are  particularly  at  risk  for  serious  injury.  They 
are  more  prone  to  accidents  and  are  especially  vulnerable  to  dangerous 
chemicals.  Their  energy,  optimism,  and  love  are  irreplaceable  resources. 
We  must  all  be  mindful  of  the  need  to  provide  them  proper  super\-ision 
and  guidance. 

Agricultural  workers  face  many  dangers,  but  their  work  is  among  the  most 
rewarding  in  the  world.  As  the  Earth's  population  grows  and  the  demand 
for  food  rises,  we  depend  on  our  providers  now  more  than  ever.  We  must 
strive  to  maintain  our  high  standards  of  safety,  while  developing  new  tech- 
nologies that  will  meet  the  challenges  of  toniorrow.  This  week,  we  resolve 
anew  to  make  safety  and  health  precautions  indispensable  tools  in  strengthen- 
ing America's  great  farming  and  ranching  traditions. 

NOW,  THEREFORE,  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  September 
18-24,  1994,  as  "National  Farm  Safety"  and  Health  Week."  I  call  upon 
the  agencies,  organizations,  and  businesses  that  serve  America's  agricultural 
workers  to  strengthen  their  commitment  to  promoting  farm  safety  and  health 
programs.  I  further  call  upon  all  citizens  of  our  great  Nation  to  reflect 
on  the  importance  of  our  agricultural  heritage  and  to  make  the  health  and 
safety  of  our  farmers,  ranchers,  and  farm  workers  among  our  utmost  national 
priorities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  sixteenth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Pan  39 

[Docket  No.  94-NM-136-AD:  ArT>er>drT>«of 
39-9027   AD  94-19-06] 

Airworttiir>ess  Directives;  British 
Aerospace  Model  BAG  1-1 1-200  and 
-400  Series  Airplanes 

AGENCV:  Federal  Aviation 
Administration,  DOT. 
ACnOH:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  BAG  1-11-200  and  -400  series 
airplanes.  This  action  requires  revising 
the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  limit  reversion  of  the  flight 
controls  to  manual  (unpowered) 
operation.  This  action  also  provides 
optional  terminating  action  for  the  AFM 
limitation.  This  amendment  is 
prompted  by  reports  of  cracking  of 
certain  brackets  and  levers  in  the 
primary  flight  control  system  due  to 
residual  stresses,  mechanical  loading, 
and  material  properties  changes 
associated  with  aging.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  loss  of  integrity  of  the  primary 
flight  control  system  due  to  structural 
failure  of  the  brackets  or  levers. 
DATES:  Effective  October  6,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  6, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  21,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 


Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
138-AD,  1601  Lind  Avenue,  SVV., 
Kenton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  British 
Aerospace.  Inc.,  22070  Broderick  Drive. 
Sterhng,  Virginia  20166.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATJON  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
British  Aerospace  Model  BAC  1-11-200 
and  -400  series  airplanes.  The  CAA 
advises  that  it  has  received  reports  of 
cracking  of  certain  brackets  and  levers 
in  the  primary  flight  control  system. 
These  brackets  and  levers  were 
manufactured  from  L53  aluminum  alloy 
casting  material.  Investigation  has 
revealed  that  the  cracking  may  be 
attributed  to  a  combination  of  residual 
stresses,  mechanical  loading,  and 
material  properties  changes  associated 
with  aging.  Cracking  of  these  brackets 
and  levers  could  lead  to  structural 
failure  of  these  components.  This 
condition,  if  not  corrected,  could  result 
in  loss  of  integrity  of  the  primary  flight 
control  system. 

British  Aerospace  has  issued  Alert 
Service  Bulletin  27-A-PM6025,  Issue  1, 
dated  March  23, 1994,  which  specifies 
a  new  operating  restriction  for  reversion 
of  the  flight  controls  to  manual 
(unpowered)  operation.  Limiting  /such 
reversion  to  emergency  situations  only 
will  greatly  reduce  the  probability  that 
fhght  control  system  brackets  and  levers 
(manufactured  horn  L53  aluminum 
alloy  casting  material)  will  experience 
higher  stresses,  and  thereby  higher 
probability  of  structural  failure 
associated  with  manual  operation  of  the 
flight  control  systems. 

The  alert  service  bulletin  also 
describes  procedures  for  repetitive 
detailed  visual  inspections  to  detect 


cracking  of  the  rudder  pedal  pivot 
brackets,  elevator  pivot  levers,  and 
aileron  pulley  brackets  (manufactured 
from  L53  aluminum  alloy  casting 
material)  in  the  primjiry  flight  control 
system,  replacement  of  any  cracked 
bracket  or  lever  with  a  serviceable  part, 
and  application  of  water  displacing 
fluid  to  the  brackets  and  levers.  The 
CAA  classified  this  alert  service  bulletin 
as  mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
apphcable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  loss  of  the  integrity  of  the 
primary  flight  control  system.  This  AD 
requires  revising  the  Limitations  Section 
of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  limit  reversion  of  the 
flight  controls  to  manual  (unpowered) 
operation.  This  AD  also  provides  for  an 
optional  terminating  action  for  the  AFM 
limitation,  consisting  of  inspections, 
replacement  (as  necessary),  and 
application  of  water  displacing  fluid,  as 
specified  in  the  alert  service  bulletin 
described  previously. 

The  FAA  is  considering  further 
rulemaking  to  require  accompUshment 
of  the  currently  optional  terminating 
action.  However,  the  proposed 
compliance  time  for  those  actions  is 
sufficiently  long  so  that  notice  and  time 
for  public  comment  would  not  be 
impracticably. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
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cause  exists  for  making  this  amcndmont 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  Hnal  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
precedeid  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Q)mmunicatJons  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
rocoived.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
odditional  rulemaking  action  would  be 
ne<»ded. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  sugg«»st  a  need  to 
mcxiify  the  rule  All  comments 
submitted  will  be  available,  both  l)efor«< 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sutratance  of  this  AD 
will  be  filed  In  the  Rules  Ducket. 

Commenters  wishing  the  FAA  to 
•icknowlcdge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
IXKkpt  Number  94-NM-13»-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  l>etween  the 
national  government  and  the  Stattis.  or 
on  the  distribution  of  power  and 
resp<msibilities  among  the  various 
levels  of  government.  Therefore,  in 
accortlance  with  Executivo  Order  12(>12. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FA,^  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  Issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
aiid  that  it  is  not  a  "significant 
n^gulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 


emergency  regulation  under  DOT 
Regurator>'  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
signiflcant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  bo  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
pari  nl  as  fiil'ox.s 

PART  3*-AIRW0RTHlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C  App.  13S4(a).  1421 
and  1423;  49  U.S  C  106(g);  and  14  CFR 
11  BO 

$39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

M-19-0S     British  Aerospace  Airbus  Limited 
(formerly  British  Aerospace  Commercial 
Aln.raft  Limited.  British  Aerospace 
Aircraft  Group):  Amendment  3S-9027 
Dtx  kfl  <M-NM-13»-AD 
Applicability:  Model  BAC  1-1 1-200  and 
-4U0  series  airplanes  having  ruddur  pedal 
pivot  brackets,  elevator  pivot  leven,  or 
aileron  pulley  brackets  (manufactured  from 
[.S3  aluminiini  alloy  casting  material) 
identified  in  British  Aerospace  Alert  .Service 
Bulletin  27-A-PM6025.  Issue  1.  dated  March 
23.  1994:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  uriles.4 
accomplished  previously- 

To  prevent  loss  of  the  integrity  of  the 
primary  flight  control  system,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  limitation; 
and  thereafter  operate  the  airplane  in 
accordance  with  thai  limitation.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  the  ,^FM. 

"The  flight  controls  shall  not  lie  reverted 
to  manual  (unpowered)  operation  unless  an 
emergency  situation  exists  during  which  the 
flight  crew  must  revert  the  (light  controls  to 
manual  operation  in  order  to  maintain 
control  of  the  airplane." 

(b)  Accomplishment  of  a  detailed  visual 
insp»^tion  to  detect  cracking  of  the  elevator 


pi%'Ot  levers,  in  accordance  with  paragraph 
2.2  of  the  Accomplishment  Instructions  of 
British  Aerospace  Alert  Service  Bulletin  27- 
A-PM6025.  Issue  1,  dated  March  23.  1994: 
constitutes  terminating  action  for  the  AFM 
limitation  required  by  paragraph  (a)  of  this 
AD,  and  that  limitation  may  be  removed  from 
the  AFM.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  18  months.  If  any 
elevator  pivot  lever  is  cracked,  prior  to 
further  flight,  replace  it  with  a  serviceable 
part  and  apply  water  displacing  fluid  to  the 
levers,  in  accordance  with  the  alert  service 
bulletin. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  l>e 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA, 
Transport  Airplane  Directorate  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

NotK  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  corrective  actions 
shall  be  done  in  accordance  with  British 
Aerospace  Alert  Service  Bulletin  27-A- 
PMf.025.  Issue  1,  dated  March  23. 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 

a<  cordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace.  Inc..  22070  Broderick  Drive. 
.Sterling.  Virginia  20166.  Copies  may  be 
inspected  at  the  FAA.  Transpwrt  Airplane 
Directorate.  1601  Lind  Avenue.  S\V..  Renton. 
Washington:  or  at  the  Office  of  the  Federal 
Ri.-gister.  800  North  Capitol  Street,  N'W.,  suite 
700.  Washington.  DC 

(0  This  amendment  becomes  effectiv  e  on 
October  6.  1994. 

Issued  in  Renton.  Washington,  on 
.S.-pteniU-r  14,  1994 
Donald  L  Riggin. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice 
IFR  Doc.  94-23220  Filed  9-20-94:  8:45  ami 
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14  CFR  Part  39 

(Docket  No.  94-NM-<J8-AD;  Amendment 
39-9025;  AD  94-19-03] 

Airwoithiness  Directives;  Fokker 
Model  F2a  MarX  0100  Series  Airplanes 

agency:  Federal  Aviation 
,\dmini.stration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  ainvorthiness  directive  (AD). 


applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
replacement  of  the  autopilot  disconnect 
switches  with  modified  units.  This 
amendment  is  prompted  by  several 
incidents  in  which  the  flight  crew  did 
not  depress  both  halves  of  the  autopilot 
disconnect  suatch  during  the  LAND  2  or 
LAND  3  approach  and,  as  a  result,  one 
autopilot  remained  engaged.  This 
condition  resulted  in  unanticipated 
movements  of  the  stabilizer  trim  and 
higher  than  anticipated  control  forces  of 
the  flight  controls.  The  actions  specified 
by  this  AD  are  intended  to  prevent  the 
flight  crew  from  inadvertently 
disconnecting  only  one  autopilot  when 
both  autopilots  are  engaged,  which 
could  result  in  unanticipated  control 
surface  movements. 

DATES:  Effective  October  21.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21 , 
1994, 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  chained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street.  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Ehrectorate,  Rules  Docket. 
1601  Lind  Avenue,  S\V.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NVV..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SVV.,  Renton, 
Washington  98055—4056;  telephone 
(206) 227-2141; fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  May  11,  1994  (59  FR  24383).  That 
action  proposed  to  require  replacement 
of  the  autopilot  disconnect  switches 
with  modified  units. 

Interested  j)ersons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


The  FAA  estimates  that  19  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,500  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$55,860.  or  $2,940  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
respKJnsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  1286i6;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,"  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C  App.  1354(a),  1421 
and  1423:  49  U.S.C  106(g):  and  14  CFR 
11.89. 


§39.13    [AmeryJed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-19-03  Fokker  Amendment  39-9025. 
Docket  94-NM-38-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes:  serial  numbers  11244  through 
11286  inclusive.  11289  through  11293 
inclusive,  11295  through  11297  inclusive. 
11300.  11303,  11306.  11308,  11310.  11312. 
and  11313:  certificated  in  any  category-. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from 
inadvertently  disconnecting  only  one 
autopilot  when  both  autopilots  are  engaged, 
which  could  result  in  unanticipated  control 
surface  movements,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  the  autopilot  disconnect 
switches  with  modified  units,  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-22- 
020.  dated  September  25,  1990. 

(b)  As  of  6  months  after  the  effective  date 
of  this  AD,  no  person  shall  install  an 
autopilot  disconnect  switch,  part  number 
A47007-401  or  A47007-i03.  on  any 
airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  A\M-113.  F.VA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  if  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
AN.M-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFl 00-22-020,  dated  September  25.  1990 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  wi'h  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria.  Virginia  22314. 
Copies  may  be  inspected  at  the  FA.^. 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NVV.,  suite  700.  Washington. 
DC. 

(fl  This  amendment  becomes  effective  on 
October  21, 1994. 
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Issued  in  Renton.  Washington,  on 
.September  14.  1994 
Don«id  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service 
|FR  Doc  94-23221  Filed  9-20-94:  8;45  ami 
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14  CFR  Part  39 

[Docket  No.  94-NM-35-AD;  Amendment 
39-9026;  AD  94-19-04] 

Airworttilness  Directives:  Raytheon 
Corporate  Jets  Model  BAe  125-1000A 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon 
Corporate  Jets  Model  BAe  125-1 000 A 
series  airplanes,  that  requires 
modification  of  the  control  circuit 
wiring  for  the  engine  thrust  reversers 
and  of  the  wiring  for  annunciation  of 
rudder  bias  status  This  amendment  is 
prompted  by  a  report  that  a  single 
dormant  electrical  fault  in  the  control 
circuit  of  the  thrust  reversers  could 
cause  a  thrust  reverser  to  deploy  if  the 
pilot  selects  reverse  thrust  during  the 
approach  phase  of  flight;  and  by  reports 
that  if  an  asymmetric  thrust  reverser 
condition  occurs,  the  correct  rudder  bias 
may  not  be  annunciated  before  the  flight 
crew  applies  high  reverse  thrust.  The 
actions  specified  by  this  AD  are 
intendt.'d  to  prevent  adversely  affected 
controllability  of  the  airplane. 
DATES:  Effective  October  21.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  2 1 . 
1994 

ADDRESSES:  The  service  information 
rt;ferenced  in  this  AD  may  be  obtained 
from  Raytheon  Corporate  jets  Inc..  3 
Bishops  Square.  St.  Albans  Road  West. 
Hatfield.  Hertfordshire.  AL109NE, 
United  Kingdom.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue  SW..  Renton. 
Washington  98055-4056;  telephone 
I20G)  227-2148;  fax  (206)  227-1320 


SUPPtEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Raytheon 
Corporate  Jets  Model  BAe  125-1 000 A 
series  airplanes  was  published  in  the 
Federal  Register  on  April  29.  1994  (59 
FR  22141).  That  action  proposed  to 
require  modification  of  the  control 
circuit  wiring  for  the  engine  thrust 
reversers  and  of  the  wiring  for 
annunciation  of  rudder  bias  status. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  19  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  60 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour 
Required  parts  will  cost  approximately 
$1,000  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$81,700.  or  $4,300  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034i  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  mc  by  the 
.Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11  89 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-19-04  Raytheon  Corporate  )ets.  Inc.: 

Amendment  39-9026.  Docket  94-.\'M-35- 
AD. 

Applicability:  Model  BAe  125-lOOOA 
series  airplanes:  serial  numbers  258151. 
258159.  and  259003  through  259044 
inclusive:  certificated  in  any  category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  in-flight  deployment  of  a  thrust 
reverser.  which  could  adversely  affect  the 
controllability  of  the  airplane,  accomplish 
the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  modif\'  the  control  circuit  wiring 
for  the  left  and  right  engine  thrust  reversers 
and  rudder  bias  status  annunciation,  in 
accordance  with  Raytheon  Corporate  lets 
Ser\  ice  Bulletin  SB.'78-9-3662B.  dated 
lanuary  7.  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-n3.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Stamlardiz^'.ion 
Branch,  A.\M-1 13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
.ANM-m. 

(c)  Special  flight  [>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .\D 
ran  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Raytheon  Corporate  )ets 
Service  Bulletin  SB.78-9-3662B,  dated 
lanuary  7. 1994.  This  incorporation  by 


reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Raytheon  Corporate  Jets  Inc., 
3  Bishops  Square,  St.  Albans  Road  West. 
Hatfield,  Hertfordshire,  AL109NE,  United 
Kingdom.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  21,  1994. 

Issued  in  Renton,  Washington,  on 
September  14,  1994. 
Donald  L.  Riggin, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  94-23223  Filed  9-20-94:  8  45  am) 
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14  CFR  Part  39 

[Docket  No,  94-NM-154-AD;  Amendment 
39-9028;  AD  94-19-06] 

Airworthiness  Directives:  Puritan 
Bennett  Sweep-On  Model  2000  Crew 
Masks 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Puritan  Bennett 
Sweep-On  Model  2000  crew  masks 
installed  on  various  transport  and 
commuter  category  airplanes.  This 
action  requires  modification  of  certain 
crew  oxygen  masks.  This  amendment  is 
prompted  by  reports  of  difficulty  in 
exhaling  into  certain  crew  oxygen  masks 
due  to  misalignment  of  the  demand 
diaphragm.  The  actions  specified  in  this 
AD  are  intended  to  prevent  the  flight 
crew  from  experiencing  difficulty  in 
exhaling  into  the  affected  crew  oxygen 
masks  in  the  event  oxygen  masks  are 
required  for  the  crew,  such  as  during 
depressurization  of  the  airplane. 
DATES:  Efic'ctive  October  6.  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  In  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  6, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  21,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
154-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-^056. 


The  service  information  referenced  in 
this  AD  may  be  obtained  from  Puritan 
Beimett  Aero  Systems  Company,  108000 
Pflumm  Road.  Lenexa,  Kansas  66215. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
131L.  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California  90806- 
2425;  telephone  (310)  988-5336;  fax 
(310)988-5310. 

SUPPLEMENTARY  INFORMATION:  Recently, 
the  night  crews  from  various  transport 
and  commuter  category  airplanes 
reported  that  they  experienced  difficulty 
in  exhaling  into  certain  Puritan  Beruiett 
Sweep-On  Model  2000  crew  oxygen 
masks.  Investigation  revealed  that  the 
demand  diaphragm  on  these  crew 
oxygen  masks  were  misaligned,  which 
may  have  resulted  in  the  seizure  of  the 
exhalation  valve.  This  condition,  if  not 
corrected,  could  result  in  the  flight  crew 
experiencing  difficulty  in  exhaling  into 
the  affected  crew  oxygen  masks  in  the 
event  oxygen  masks  are  required  for  the 
crew,  such  as  during  depressurization  of 
the  airplane. 

The  FAA  has  reviewed  and  approved 
Puritan  Bennett  Service  Bulletin 
174250-35-1,  dated  August  1994, 
which  describes  procedures  for 
modification  of  certain  crew  oxygen 
masks.  This  modification  entails 
aligning  the  demand  diaphragm  in  the 
vertical  position,  which  would  prevent 
the  seizure  of  the  exhalation  valve. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Puritan  P.  nnett 
Sweep-On  Model  2000  crew  oxygen 
masks  that  are  installed  on  various 
transport  and  commuter  category 
airplanes,  this  AD  is  being  issued  to 
prevent  the  flight  crew  ft-om 
experiencing  difficulty  in  exhaling  into 
the  affected  crew  oxygen  masks.  This 
AD  requires  modification  of  certain 
crew  oxygen  masks.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 


hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  bv 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-154-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
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further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DCXT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows- 

PART  39— AIRWORTHINESS 

DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autbortty:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(gJ:  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-19-06  Puritan  Bennett  Aero  Systems: 

Aniendment  39-9028.  Docltet  94-NM- 
154-AD. 

Applicability:  Sweep-On  Model  2000  crew 
oxygen  masks,  as  listed  in  Puritan  Bennett 
Service  Bulletin  174250-35-1.  dated  August 
1994:  as  installed  on.  but  not  limited  to. 
Doraier  Model  228  and  328  series  airplanes, 
Cessna  Model  550  and  650  and  Citation 
Model  I  and  11  series  airplanes,  Raytheon 
Corporate  )ets  Model  HS  125-7(X)A  series 
airplanes.  Dassault  Mystere  Falcon  Model  20 
series  airplanes.  Beech  Model  400  (Beechjet) 
series  airplanes,  and  Gulfstream  Model  G- 
1159  (G-Il)  and  G-1159A  (G-Ul)  series 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  flight  crew  from 
exp>eriencing  difficulty  in  exhaling  Into  the 
affected  crew  oxygen  masks,  accomplish  the 
following; 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  modify  the  crew  oxygen  masks, 
in  accordance  with  Puritan  Bennett  Service 
Bulletin  174250-35-1.  dated  August  1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 


Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  bx>m  the  Los  Angeles  AOO 

(c)  Special  flight  permits  may  be  issued  In 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Puritan  Bennett  Service 
Bulletin  174250-35-1.  dated  August  1994. 
This  Incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Puritan  Bennett  Company,  108000 
Pflumm  Road,  Lenexa,  Kansas  66215.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue. 
SW.,  Renton.  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office.  3229  East  Spring 
Street.  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register.  BOO  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(e)  This  amendment  becomes  effective  on 
October  6.  1994. 

Issued  in  Renton.  Washington,  on 
September  14.  1994. 
Donald  L.  Riggin. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Servict) 
|FR  Doc  94-23222  Filed  9-20-94;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  94-AWP-16J 

Establishment  of  Class  E  Airspace; 
Inyokem  Municipal  Airport,  Inyokem, 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Inyokem,  CA.  A  Global 
Positioning  System  (GPS)  standard 
instrument  approach  procedure  (SIAP) 
has  been  developed  for  the  Inyokem 
Municipal  Airport.  Controlled  airspace 
extending  from  700  feet  above  the 
surface  is  needed  for  aircraft  executing 
the  approach.  This  action  will  provide 
adequate  Class  E  airspace  for  instrument 
flight  rules  (IFR)  operations  at  Inyokem 
Municipal  Airport. 

EFFECTIVE  DATE:  0901  UTC.  December  8. 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Speer,  System  Management 
Branch,  AVVP-530.  Air  Traffic  Division. 


Western-Pacific  Region.  Federal 
Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
Cahfomia.  90261,  telephone  (310)  297- 
0697. 

SUPPLEMENT ARV  INFORMATtON: 

History 

On  June  24.  1994.  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Inyokem.  CA.  (59  FR* 
32669).  A  Global  Positioning  System 
(GPS)  standard  instrument  approach 
procedure  (SIAP)  has  been  developed 
for  the  Inyokem  Municipal  Airport. 
Controlled  airspace  extending  from  700 
feet  above  the  surface  is  needed  for 
aircraft  executing  the  approach. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  comment  was  received.  China  Lake 
Naval  Air  Weapons  Station  requested 
the  exclusion  of  Class  E  airspace  from 
Restricted  Area  R-2505.  The  Restricted 
Area  was  excluded  in  response  to  their 
request. 

The  coordinates  in  the  proposal  are 
based  on  North  American  Datum  83. 
Class  E  airspace  designations  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16.  1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1. 

The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  this  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Class  E  airspace  at  Inyokem.  CA.  to 
establish  controlled  airspace  from  700 
feet  above  the  surface  for  aircraft 
executing  the  GPS  SIAP  into  the 
Inyokern  Municipal  Airport  at  Inyokem. 
CA. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore.  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulator}'  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  From  700  f set  or  More 
Above  the  Surface  of  the  Earth 


AWP  CA  E5  Inyokem,  CA  (New) 

Inyokem  Municljjal  Airport.  CA 
(lat.  35''39'32"  N.,  long.  117"'49'46~  W) 
That  airsp»ace  extending  upward  from  700 
feet  above  the  surface  within  a  2-mile  radius 
of  Inyokem  Municipal  Airport  and  within  2 
miles  each  side  of  the  211°  (T)  bearing 
extending  from  the  2-mile  radius  to  10.3 
miles  southwest  of  the  Inyokem  Municipal 
Airport  excluding  that  airspace  within 
Restricted  Area  R-2505. 
*         •         *         •         • 

Issued  in  Los  Angeles,  California,  on 
September  7,  1994. 

Dennis  T.  Koehler. 

Acting  Manager,  Air  Traffic  Division, 

Western- Pacific  Region. 

[FR  Doc  94-23335  Filed  9-20-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 
[Docket  No.  89F-0453J 

IrHjIred  Food  Additives:  Paper  and 
Papertxjard  Components 

AGENCY:  Food  and  Dmg  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Dmg 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  N.  N.  AT,  N",  N".  AT'- 
hexakis(methoxymethyl)-l,3.5-triazine- 
2,4.6-triamine  polymer  with  stearyl 
alcohol,  a-octadecenyl-ii- 
hydroxypoly(oxy-l,2-ethanediyl),  and 
alkyl  (C20+)  alcohols  as  a  component  of 
paper  and  paperboard  in  contact  with 
aqueous  foods.  This  action  responds  to 
a  petition  filed  by  PPG  Industries.  Inc. 
DATES:  Effective  September  21,  1994; 
written  objections  and  requests  for  a 
hearing  by  October  21. 1994. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julius  Smith.  Center  for  Food  Safety  and 
Apphed  Nutrition  (HFS-216),  Food  and 
Dmg  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3091. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
December  19,  1989  (54  FR  51946).  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4172)  had  been  filed  by  PPG 
Industries.  Inc..  Pittsburgh.  PA  15146. 
proposing  that  §  176.170  Components  of 
paper  and  paperboard  in  contact  v^ith 
aqueous  and  fatty  foods  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  N.  N.  A?,  N".  N".  N"- 
hexakis(methoxymethyl}-l  .3,5-triazine- 
2.4.6-triamine  polymer  with  stearyl 
alcohol.  a-octadecenyl-O- 
hydroxypoly{oxy-1.2-ethanediyl),  and 
alky)  (C20+)  alcohols  as  a  component  of 
paper  and  paperboard  in  contact  with 
aqueous  foods. 

In  its  evaluation  of  the  safety  of  this 
additive,  FDA  has  reviewed  the  safety  of 
the  additive  itself  and  the  chemical 
impurities  that  may  be  presinit  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  may  contain  minute 
amounts  of  unreacted  1,4-dioxane  and 
ethylene  oxide,  carcinogenic  impurities, 
resulting  from  the  manufacture  of  the 
additive.  Residual  amounts  of  reactants 
and  manufacturing  aids,  such  as  1.4- 
dioxane  and  ethylene  oxide,  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives. 

I.  Determination  of  Safety 

Under  Section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)).  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  caiuiot  be 
approved  for  a  particular  use  unless  a 


fair  evaluation  of  the  evidence  available 
to  FDA  establishes  that  the  additive  is 
safe  for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3(i))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additives  anticancer,  or 
Delaney.  clause  (section  409(c)(3)(A)  of 
the  act)  provides  that  no  food  additive 
shall  be  deemed  to  be  safe  if  it  is  found 
to  induce  cancer  when  ingested  by  man 
or  animal.  Importantly,  however,  the 
Delaney  clause  applies  to  the  additive 
itself  and  not  constituents  of  the 
additive.  That  is.  where  an  additi\'e 
itself  has  not  been  shown  to  cause 
cancer,  but  contains  a  carcinogenic 
impurity,  the  additive  is  properly 
evaluated  under  the  general  safety 
clause  using  risk  assessment  procedures 
to  "determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive,  Scott  v.  FDA.  728  F.2d  322 
(6th  Cir.  1984). 

n.  Safety  of  the  Petitioned  Use 

FDA  estimates  that  the  petitioned  use 
of  the  additive.  N.  N.  AT.  A^,  AT'.  A^'- 
hexakis(methoxymethyl)-l,3,5-triazine- 
2,4.6-triamine  polymer  with  stearyl 
alcohol.  a-octadecenyl-O- 
hydroxypoly(oxy-l,2-ethanediyl).  and 
alkyl  (C20+)  alcohols,  will  result  in 
levels  of  exposure  to  the  additive  of  no 
greater  than  19  parts  per  biUion  in  the 
daily  diet  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  testing  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  from 
acute  toxicity  studies  on  the  additive. 
No  adverse  effects  were  reported  In 
these  studies. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limits  of  risk  presented 
by  the  carcinogenic  chemicals  that  may 
be  present  as  impurities  in  the  additive, 
1.4-dioxane  and  ethylene  oxide.  This 
risk  evaluation  of  1,4-dioxane  and 
ethylene  oxide  has  two  aspects:  (1) 
Assessment  of  the  worst-case  exposure 
to  the  impurities  from  the  prof>osed  use 
of  the  additive,  and  (2)  extrapolation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 
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A.  1,4-Dioxane 

FDA  has  estimated  the  hypothetical 
worst -case  exposure  to  1,4-dioxane  from 
the  petitioned  use  of  the  additive  in  the 
manufacture  of  paper  and  paperboard  to 
be  11  nanograms  per  person  per  day 
(ng/ person/day)  (Ref.  1).  The  agency 
u.sed  data  from  a  carcinogenesis 
bioassay  on  1.4-dioxane.  conducted  for 
the  National  Cancer  Institute  (Ref.  3),  to 
estimate  the  upper-bound  limits  of 
lifetime  human  risk  from  exposure  to 
this  chemical  stemming  from  the 
proposed  use  of  the  additive  (Ref.  3). 
The  results  of  the  bioassay  on  1.4- 
dio.xane  demonstrated  that  the  material 
was  carcinogenic  for  female  rats  under 
the  conditions  of  the  study.  The  test 
material  caused  signiHcantly  increased 
incidence  of  squamous  cell  carcinomas 
and  hepatocellular  tumors  in  female 
rats. 

Based  on  a  potential  exposure  of  11 
ng/person/day.  FDA  estimates  that  the 
upper-bound  hmits  of  individual 
lifetime  risk  from  the  potential  exposure 
to  1,4-dioxane  from  the  use  of  the 
subject  additive  is  4x10  '°  or  less  than 
4  in  10  billion  (Ref.  4).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  actual  lifetime  averaged 
individual  exposure  to  1,4-dioxane  is 
likely  to  be  substantially  less  than  the 
worst-case  exposure,  and  therefore,  the 
calculated  upper-bound  limits  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  1,4-dioxane  that  might  result  from  the 
proposed  use  of  the  additive. 

B.  Ethylene  Oxide 

FDA  estimated  that  the  hypothetical 
worst-case  exposure  to  ethylene  oxide 
from  the  petitioned  use  of  the  additive 
in  the  manufacture  of  paper  and 
paperboard  is  11  ng/i>erson/day  (Ref.  1). 
The  agency  used  data  from  a 
carcinogenesis  bioassay  on  ethylene 
oxide  conducted  for  the  Institute  of 
Hygiene,  University  of  Mainz,  Germany, 
to  estimate  the  upper-bound  level  of 
lifetime  human  risk  from  exposure  to 
ethylene  oxide  stemming  from  the 
proposed  use  of  the  additive  (Ref.  5). 
The  results  of  the  bioassay  on  ethylene 
oxide  demonstrated  that  the  material 
was  carcinogenic  for  female  rats  under 
the  conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidence  of  squamous  cell  carcinomas 
of  the  forestomach  and  carcinoma  in 
situ  of  the  glandular  stomach. 

Based  on  a  potential  exposure  of  11 
ng/personyday.  FDA  estimates  that  the 
upper-bound  Hmits  of  individual 
lifetime  risk  from  the  potential  exposure 


to  ethylene  oxide  from  the  use  of  the 
subject  additive  is  2x10  *,  or  less  than  2 
in  100  million  (Ref.  4).  Because  of  the 
numerous  conservative  assumptions 
used  in  calculating  the  exposure 
estimate,  actual  lifetime-averaged 
individual  exposure  to  ethylene  oxide  is 
likely  to  be  substantially  less  than  the 
worst -case  exjxjsure,  and  therefore,  the 
calculated  upper-bound  limits  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  the  exposure 
to  ethylene  oxide  that  might  result  from 
the  proposed  use  of  the  additive. 

C.  Formaldehyde 

A  review  of  the  petition  also  indicates 
that  the  additive  may  contain 
formaldehyde  as  an  impurity  at  a 
dietary  concentration  of  15  micrograms/ 
person/day.  The  potential 
carcinogenicity  of  formaldehyde  was 
reviewed  by  the  Cancer  Assessment 
Committee  (the  committee)  that  has 
been  formed  by  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition.  The 
committee  noted  that  for  many  years 
formaldehyde  has  been  known  to  be  a 
carcinogen  by  the  inhalation  route,  but 
it  concluded  that  these  inhalation 
studies  are  not  appropriate  for  assessing 
the  potential  carcinogenicity  of 
formaldehyde  in  food  because  of  the 
inappropriate  route  administration  and 
the  fact  that  tumors  were  observed  only 
locally  at  the  portal  of  entry  (nasal 
turbinates).  The  agency  has  received 
literature  reports  of  two  drinking  water 
studies  on  formaldehyde:  (1)  A 
preliminary  report  of  a  carcinogenicity 
study  purported  to  be  positive  by 
Soffritti  et  al.  (1989).  conducted  in 
Bologna.  Italy  (Ref  7).  and  (2)  a  negative 
study  by  Til,  et  al.  (1989),  conducted  in 
The  Netherlands  (Ref.  8).  The  committee 
reviewed  both  studies  and  concluded  in 
a  "Memorandum  of  Conference,"  dated 
April  24,  1991  and  March  4.  1993. 
"•   •   *  that  data  concerning  the  Soffritti 
study  reported  were  imreliable  and 
could  not  be  used  in  the  assessment  of 
the  oral  carcinogenicity  of 
formaldehyde"  (Ref.  6).  This  conclusion 
is  based  on  a  lack  of  critical  details  in 
the  study,  questionable  histopathologic 
conclusions,  and  the  use  of  unusual 
nomenclature  to  describe  the  tumors. 
Thus,  the  committee  concluded  that 
there  is  no  basis  to  find  that 
formaldehyde  is  a  carcinogen  when 
ingested. 

D.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  1.4-dioxane  and 
ethylene  oxide  in  the  additive.  The 
agency  finds  that  specifications  are  not 


necessary  for  the  following  reasons:  (1) 
Because  of  the  low  levels  at  which  1 .4- 
dioxane  and  ethylene  oxide  may  be 
expected  to  remain  as  impurities 
following  production  of  the  additive, 
the  agency  would  not  expect  these 
impurities  to  become  components  of 
food  at  other  than  extremely  low  levels: 
and  (2)  the  upper-bound  limits  of 
lifetime  risk  from  exposure  to  these 
impurities,  even  under  worst-case 
assumptions,  is  very  low,  less  than  4  in 
10  billion  and  less  than  2  in  100  million 
for  1,4-dioxane  and  ethylene  oxide, 
respectively. 

III.  Conclusion 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  uses  for  the 
additive  in  paper  and  paperboard 
products  in  contact  with  aqueous  food 
are  safe.  Based  on  this  information,  the 
agency  has  also  concluded  that  the 
additive  will  have  the  intended 
technical  effect.  Accordingly,  §  176.170 
is  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

rV.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Objections 

Any  person  who  w-ill  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  21,  1994,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 


numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  tiie  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  Refierences 

The  following  references  have  beOn 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 


between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  PAP  9B4172— PPG  Industries 
(Submission  dated  9-8-89)  'Water-Repellant 
Coating  for  Paper  and  Paperboard," 
Memorandum  from  the  Food  and  Color 
Additives  Review  Section  (HFF-415)  to  the 
Indirect  Additives  Branch  (HFF-335), 
January  8, 1990. 

2.  Kokoski.  C.  J.,  "Regulatory  Food 
Additive  Toxicology,"  in  "Chemical  Safety 
Regulation  and  Compliance."  edited  by  F. 
Homburger  and  J.  K.  Marquis.  S.  Kaiser,  New 
York,  NY.  pp.  24-33, 1985. 

3.  "Bioassay  of  1.4-Dioxane  for  Possible 
Carcinogenicity."  National  Cancer  Institute. 
Na-CG-TR-80. 1978. 

4.  Memorandum.  "Report  of  the 
Quantitative  Risk  Assessment  Committee." 
August  1,  1990. 

5.  Dunkelberg,  H.,  "Carcinogenicity  of 
Ethylene  Oxide  and  1,2-Propylene  Oxide 
Upon  Intragastric  Administration  to  Rats," 
British  Journal  of  Cancer,  46:924,  1982. 

6.  Memorandum  of  Conference,  "Meeting 
of  the  Cancer  Assessment  Committee."  April 
24. 1991,  and  March  4, 1993. 

7.  Soffritti.  et  al.,  "Formaldehyde:  An 
Experimental  Multipotential  Carcinogen." 
Toxicology  and  Industrial  Health,  Vol.  5,  No. 
5:  pp.  699-730.  1989. 

8.  Til.  et  al..  "Two- Year  Drinking-VVater 
Study  of  Formaldehyde  In  Rats,"  Food 
Chemical  Toxicology:  Vol.  27,  No.  2:  pp.  77- 
87.  1989 


List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PART  176-— INDIRECT  FOOD 
ADDITIVES   PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Sees.  201,  402.  406.  409.  721  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342.  346.  348,  379e). 

2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5)  by 
alphabetically  adding  a  new  entry  under 
the  headings  "List  of  Substances"  and 
"Limitations"  to  read  as  follows: 

§176.170    Components  of  paper  and 
papert>oard  In  contact  wtth  aqueous  and 
tatty  foods. 

•         •         •         *         • 

(a)  •  *  * 
(5)  •  *  * 


List  of  Sut>starx:es 


Limitations 


N,  N.  f\r.  N.  ht.  fr-Hexakts  (nietty>Kyniettiyf)-1 .3,5-tna7r»e-2,4.6- 
tnamme  potymer  witti  steary(  alcohol.  a-octadecenyl-Q- 
hydroxypo)y(oxy-l.2-ethanediyl).  and  atkyi  (Cjo*)  alcohols  (CAS  Reg. 
No.  130328-24-4). 


For  use  only  as  a  watef-repeHent  applied  to  the  surface  of  paper  and 
papertx>ard  at  levels  not  to  exceed  i  percent  by  weight  of  tf>e  fin- 
ished dry  papertxjard  fibers.  The  finished  paper  and  papertx)ard  wiJt 
be  used  m  contact  wrth  aqueous  foods  urxJer  condrtions  of  use  B 
through  G  as  descnbed  m  Table  2  of  paragraph  (c)  of  the  section. 


Dated:  September  6, 1994. 
William  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc  94-23274  Filed  »-2(>-94:  8:45  am) 

BILUNG  COOE  4160-Ot-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  888 

[Docket  No.  N-94-3741;  FR-3686-C-03] 

Section  8  Housing  Assistance 
Payments  Program;  Contract  Rent 
Annual  Adjustment  Factors  and 
Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rents; 
Correction 

agency:  Office  of  die  Secretary,  HUD. 


ACTION:  Fair  Market  Rents;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  the  document  on  Section 
8  Housing  Assistance  Pa>-ments 
Program;  Contract  Rent  Annual 
Adjustments  Factors  published  on  April 
26,  1994  (59  FR  21832). 
EFFECTIVE  DATE:  April  26,  1994 
FOR  FURTHER  INFORMATIOf*  CONTACT: 
Michael  R.  Allard,  Economic  and 
Market  Analysis  Division.  Office  of 
Policy  Development  and  Research, 
Etepartment  of  Housing  and  Urban 
Development.  451  7th  Street.  SW. 
Washington,  DC  20410,  (202)  708-0577 
(TDD:  (202)  708-0770).  (These 
telephone  numbers  are  not  toll-free). 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Housing  Act  of  1937  (1937 
Act)  requires  that  the  assistance 
contracts  signed  by  owners  participating 
in  the  Department's  Section  8  Housing 
Assistance  FajTnents  programs  provide 


for  annual  or  more  frequent  adjustment 
in  the  maximum  monthly  rentals  for 
units  covered  by  the  contract  to  reflect 
changes  based  on  fair  market  rents 
prevailing  in  a  particular  market  area,  or 
on  a  reasonable  formula.  The  AAF 
Notice  published  on  April  26, 1994. 
annoimced  the  revised  FV  1994  Annual 
Adjustment  Factors  (AAF),  but 
contained  a  technical  error.  The  state  of 
Nevada  should  have  been  identified  as 
being  part  of  HUD  Region  IX.  (Under 
HUD's  reorganization,  the  designation 
"HUD  Region  IX"  will  be  "Pacific/ 
Hawaii"  in  future  AAF  publications.) 

Accordingly,  the  .\AF  document 
published  in  the  Federal  Register  on 
April  26.  1994  (59  FR  21832),  is 
corrected  at  page  21850  as  set  forth  in 
the  following  table: 
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SCHEDULE  C— CONTRACT  RENT 
ANNUAL  ADJUSTMENT  FACTORS- 
AREA  DEFINITIONS 

NEVADA  (HUD  REGION  IX) 

METROPOLITAN  COUNTIES 

Clark,  Nye.  Washoe 

NONMETROPOLITAN  COUNTIES 

Churchill.  Douglas.  Elko.  Esmeralda. 
Eureka.  Humboldt.  Lander,  Lincoln, 
Lyon,  Mineral,  Pershing.  Storey.  White 
Pine,  Carson  City 

Dated:  September  IS.  1994. 
Brenda  Gladden. 

Acting  Assistant.  General  Counsel  for 
Regulations. 
jFR  Doc  94-23302  Filed  9-20-94;  8:45  am) 

■tLUNQ  COOC  42^0-3i-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  52 
[OM53-2-6360;  FRL-6076-1) 

Approval  and  Promulgatton  of 
Imptementation  Plans,  Ohio 

AQENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
action:  Final  rule. 

summary:  On  August  20.  1993.  in 
response  to  requirements  in  part  D  of 
title  I  of  the  Clean  Air  Act.  the  Ohio 
Environmental  Protection  Agency 
(OEPA)  submitted  materials  to  USEPA 
pertaining  to  new  source  review  (NSR) 
in  nonattainment  areas.  This  submittal 
included  no  revisions  to  any  Ohio 
regulations  Instead,  the  submittal  relied 
on  existing  pre- 1990  NSR  rules. 
described  how  Ohio  intended  to 
implement  various  applicable  part  D 
requir«Mit«<r)ts.  and  presented  a  rationale 
that  no  rt!visions  to  State  regulations 
would  be  necessary  to  satisfy  these 
requirements.  USEPA  disagrees  with 
this  rationale  and  disapproves  the 
State's  submittal  for  failure  to  satisfy 
applicable  requirements,  as  proposed  on 
March  4.  1994. 

EFFECTIVE  DATE:  This  fmal  rule  becomes 
effe<  tive  on  October  21.  1994.. 

AOOBESSES:  Copies  of  the  SIP  revision 
request,  public  comments  on  the 
rulemaking,  and  other  materials  relating 
to  this  rulemaking  ar«. available  for 
inspection  at  the  following  address:  (It 
is  recommended  that  you  telephone 
)ohn  Summerhays  at  (312)  886-6067 
before  visiting  the  Region  5  Office.) 
United  States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division.  77  West  |ackson  Boulevard 
(AE-17]).  Chicago.  lUinois  60604. 


FOn  FURTHER  INFORMATION  CONTACT:  John 
Summerhays,  Air  Enforcement  Branch, 
Regulation  Development  Section  (AE- 
17J),  United  States  Environmental 
Protection  Agency,  Region  5,  Chicago, 
Illinois  60604.  (312)  886-6067. 
SUPPtEMENTARY  INFORMATION: 

I.  Background 

Sections  172.  173.  182.  189.  and  other 
sections  of  the  Clean  Air  Act  require 
States  to  submit  implementation  plan 
provisions  for  new  source  review  in 
nonattainment  areas  to  USEPA  for 
approval  or  disapproval.  Ohio  provided 
various  materials  to  USEPA  between 
November  1992  and  April  1993.  but 
USEPA  notified  the  State  on  June  1. 
1993,  that  these  materials  did  not 
constitute  a  complete  submittal  and  that 
the  State  had  failed  to  submit  a 
complete  submittal.  On  August  20. 
1993,  the  Ohio  provided  new  material  to 
USEPA  addres^ng  new  source  review 
in  nonattainment  areas.  USEPA  notified 
OEPA  on  October  22.  1993,  that  it  found 
this  August  1993  submittal  complete. 

USEPA  published  a  notice  of 
proposed  rulemaking  on  the  State's 
submittal  on  March  4.  1994  (59  FR 
10349).  This  document  summarized  the 
history  of  new  source  review  plans  in 
Ohio,  reviewed  the  submittal  of  August 
20.  1993.  and  proposed  disapproval  of 
the  submittal.  In  a  cover  letter 
accompanying  the  submittal,  the  OEPA 
Director  stated  that  Ohio's  NSR  rules 
adopted  in  1974  were  sufficient  for 
USEPA  to  find  the  State's  submission 
both  complete  and  approvable. 
According  to  the  OEPA  Director.  "Ohio 
EPA  believes  that  the  current,  federally 
approved.  Ohio  SIP  is  adequate  for 
fulfilling  the  requirements  of  a  NSR  SIP, 
and  that  no  changes  are  necessary.  .  .  . 
Ohio  EPA  has  thoroughly  evaluated  the 
basis  for  this  submittal,  and  has 
resolved  that  the  1974  [NSR]  rules 
remain  the  vehicle  for  the  U.S.  EPA  to 
review  as  part  of  this  NSR  SIP 
submittal."  OEPA  also  submitted  a 
document  dated  Ociober  1992  entitled 
"Requirements  for  Major  New  Sources 
In  Nonattainment  Areas"  (referenced  in 
this  document  as  "Ohio's  statement  of 
permitting  criteria  ").  On  page  4  of  this 
latter  docimient.  the  State  again  states 
that  "Ohio  EPA  needs  not  modify  the 
current  rules  to  conform  to  the 
legislatively  mandated  changes  under 
the  CAA.  In  fact,  the  current  state  law 
and  Ohio  EPA  requires  that  the  Director 
account  for  these  new  requirements  in 
the  review  of  new  source  applications.  ' 
Ohio  thus  seeks  approval  of  its  existing 
pre- 1990  NSR  rules,  along  with  its 
statement  of  permitting  criteria,  as 
satisfying  the  NSR  SIP  submittal 


requirements  of  part  D  of  title  I  of  the 
Act,  including  the  new  requirements 
imposed  by  the  Clean  Air  Act 
Amendments  of  1990  (1990 
Amendments). 

Based  on  a  review  of  the  submittal, 
USEPA  proposed  that  Ohio's  submittal 
failed  to  satisfy  the  NSR  SIP  submittal 
requirements  of  paii  D,  both  for 
requirements  predating  the  1990 
Amendments  as  well  as  new 
requirements  imposed  by  the  1990 
Amendments.  Concerning  requirements 
predating  the  1990  Amendments. 
USEPA  explained  that  the  State  had 
failed  to  make  any  of  the  necessary 
changes  to  its  NSR  rules  since  USEPA's 
prior  action  on  September  8,  1993  (58 
FR  47211)  in  which  USEPA  concluded 
that  the  State  had  not  satisfied  the 
requirements  of  part  D.  even  as  required 
before  1990,  particularly  because  of 
exemptions  from  NSR  permitting  for 
temporary  sources  and  resource 
recovery  facilities.  Regarding 
requirements  imposed  by  the  1990 
Amendments,  USEPA  noted  that  Ohio's 
statement  of  permitting  criteria  "was  not 
adopted  according  to  the  full  procedures 
in  Ohio  for  adoption  of  regulations, 
even  though  this  statement  is  intended 
to  serve  purposes  normally  served  by 
regulations."  In  an  extensive  discussion, 
USEPA  also  concluded  that  "the 
statement  of  permitting  criteria  lacks  the 
specificity,  the  regulatory  standing,  and 
the  assurance  of  being  enforceable  that 
are  needed  to  satisfy  Clean  Air  Act 
requirements"  and  that  the  State's 
reliance  "on  a  general  regulatory 
provision  (requiring  compliance  with 
the  Clean  Air  Act)"  fails  to  authorize  the 
State  to  impose  the  necessary  "specific, 
detailed  permit  conditions.  '  Therefore, 
USEPA  proposed  to  disapprove  Ohio's 
submittaL 

II.  Comments  on  Proposed  Rulemaking 

Subsequent  to  the  proposed 
rulemaking.  Ohio  requested  an 
extension  of  the  public  comment  period, 
which  USEPA  granted  on  May  3.  1994 
(59  FR  22776).  During  the  extended 
comment  period,  comments  were 
received  from  OEPA.  tl;e  local  air 
pollution  control  agency  for  the  Da>1on 
area,  a  law  firm,  and  the  State  Chamber 
of  Commerce.  The  following 
summarizes  the  comments  received  and 
USEPA's  responses. 

Comment:  All  four  commenters 
disputed  USEPA's  proposed  conclusion 
that  Ohio's  1974  regulations  and  its 
statement  of  permitting  criteria  do  not 
adequately  specify  applicable  new 
source  review  requirements.  The 
Chamber  of  Commerce  stated  that 


Ohio's  submittal  has  the  same 
specificity  as  Federal  law,  the  law  is 
sufficiently  specific  and  clear,  and 
Ohio's  submittal  meets  all  requirements 
of  that  law.  The  State  commented  that 
the  Clean  Air  Act  Amendments  of  1990 
are  very  specific  and  clearly  specify 
applicable  requirements,  such  that 
further  efforts  to  define  these 
requirements  by  regulation  would  be 
redundant  and  unnecessary.  Another 
commenter  stated  that  "specificity  and 
clarity  of  criteria"  are  not  an  appropriate 
basis  for  disapproving  a  submittal 
which  has  the  same  specificity  and 
clarity  of  criteria  as  the  relevant  Federal 
law.  and  the  fourth  commenter  stated 
that  "(djisagreement  over  (the  form  that 
Ohio's  permitting  mandates  take  rather 
than  over  the  substance  of  those 
mandates]  should  not  be  a  basis  on 
which  to  disapprove  Ohio's  NSR 
program." 

Response:  As  stated  in  the  proposed 
disapproval.  Ohio's  statement  of 
permitting  criteria  was  not  adopted 
pursuant  to  the  applicable  Ohio 
procedures  for  the  adoption  of  binding, 
enforceable  regulations  and  did  not 
clearly  identify  detailed  decisionmaking 
criteria,  and  therefore  "lacks  the 
specificity,  the  regulatory  standing,  and 
the  assurance  of  being  enforceable  that 
are  needed  to  satisfy  the  Clean  Air  Act 
requirements."  A  fundamental  principle 
for  SIPs  is  that  SIP  measures  must  be 
enforceable.  See  57  FR  13498,  13568 
(April  16.  1982).  In  its  comments.  OEPA 
did  not  dispute  USEPA's  conclusion 
that  Ohio's  statement  of  permitting 
criteria  does  not  constitute  binding 
regulations  and  is  unenforceable. 
Instead,  the  State  merely  responded  that 
"(tlhe  requirements  of  the  CAAA  are 
clearly  enforceable  via  existing  Ohio 
regulations"  (emphasis  added).  Ohio's 
response  makes  it  clear  that  its 
statement  of  permitting  criteria  is  not 
enforceable  and  that  Obio  seeks 
approval  of  its  submission  based  on  its 
existing  pre- 1990  NSR  rules. 
Accordingly,  USEPA  concludes  that  it 
cannot  rely  on  the  unenforceable 
statement  of  permitting  criteria  to 
approve  Ohio's  submittal. 

USEPA  also  evaluated  whether  Ohio's 
existing  NSR  rules,  adopted  well  before 
the  1990  Amendments,  satisfy  current 
NSR  SIP  requirements.  As  the  State 
conceded  in  its  statement  of  permitting 
criteria,  several  applicable  sections  of 
the  amended  Act.  including  sections 
182(a)(2)(C)  and  189(a)(2)(A).  required 
states  to  submit  revisions  to  their  State 
Implementation  Plans  for  nonattainment 
NSR  permits  by  various  dates  in  1992 
and  1993.  As  described  above,  the  State 
contends  that  its  existing  pre- 1990  NSR 
rules  are  sufficient  to  meet  current 


requirements  because  they  require 
adherence  to  "applicable  law." 
including  the  Clean  Air  Act.  Thus, 
instead  of  submitting  revisions  to  its 
rules.  Ohio  asserted  that  no  such 
revisions  are  necessary.  USEPA 
disagrees.  It  should  be  self-evident  that 
Ohio's  reliance  on  its  existing  pre-1990 
NSR  rules  does  not  satisfy  the  statutory- 
mandates  enacted  in  1990  for  re\isions 
to  the  State's  NSR  rules.  USEPA 
reaffirms  its  view  that  a  reference  in 
existing  state  rules  to  the  Clean  Air  Act. 
and  references  to  pre-1990  sections  of 
the  Act,  do  not  satisfy  current  NSR  SIP 
requirements. 

USEPA  believes  that  the  Act  requires 
States  to  adopt  specific,  enforceable 
rules  to  implement  the  Act's 
requirements  for  a  nonattainment  new 
source  review  program.  Although  not 
mandated  by  the  Act.  USEPA  has 
already  provided  general  guidance  to 
states  concerning  NSR  SIP  requirements 
(See  57  FR  13498.  13552-13556  (April 
16.  1982);  57  FR  55620.  55623-55624 
(Nov.  25.  1992)),  and  plans  to  issue 
further  guidance  and  rules  concerning 
NSR  SIP  measures  later  in  1994. 
Although  certain  provisions  in  the  Act 
may  present  questions  of  statutory 
interpretation.  USEPA  finds  that  Ohio's 
NSR  submission,  consisting  primarily  of 
existing  pre-1990  NSR  rules 
supplemented  by  the  unenforceable 
statement  of  permitting  criteria 
completely  fail  to  satisfy  the  statutory- 
obligation  to  submit  specific  revisions  to 
its  NSR  SIP  rules. « 

This  regulatory  situation  is  typical. 
Statutes  usually  establish  general 
requirements  and  usually  cannot  be 
successfully  implemented  without 
detailed  regulations  clearly  specifying 
criteria  for  evaluating  individual  cases. 
Thus,  the  issue  is  not  simply 
philosophical  or  superficial,  but  rather  a 
fundamental  question  of  whether  Ohio 
has  properly  set  forth  a  regulatory- 
framework  under  which  to  implement 
the  mandated  provisions,  and  whether 
USEPA  or  a  member  of  the  public  could 
successfully  object  if  a  permit  were 
proposed  that  would  violate  NSR 
requirements. 

USEPA  believes  that  it  would  be 
difficult  and  impractical  for  a 
commenter  to  object  to  a  proposed 
permit  based  on  statutory  provisions  in 
the  amended  Act  where  USEPA  had 


'  E.g..  lowered  major  source  ibre&boids, 
provisions  governing  NOx  as  an  ozone  precursor  in 
ozone  nonattainment  areas,  specific  mandated 
offset  ratio*  and  other  provisions  governing 
emission  offsets,  a  provision  that  emission 
reductions  otberwiie  required  by  the  Act  are  not 
creditable  to  satisfy  NSR  offset  requirements,  and 
an  alternatives  analysis  requirement  for  all 
nonattainment  NSR  permits. 


approved  the  SIP  as  satisfying  the 
requirements  of  the  amended  Act  but 
where  the  SIP  did  not  contain  specific 
provisions  to  implement  the  amended 
Act.  USEPA  hmher  believes  that 
Federal  enforcement  of  NSR 
requirements  would  be  severely 
jeopardized  by  USEPA  approval  of  NSR 
SIP  provisions  that  fail  to  contain 
specific  provisions  implementing  the 
amended  Act.  Ohio's  SIP  submission 
fails  to  provide  enforceable  NSR 
provisions  which  assure  compliance 
with  the  amended  Act  and  therefore  are 
disapproved. 

A  aiscussion  of  comments  and 
responses  below  addresses  specific 
requirements  for  offsets,  offset  ratios, 
and  major  source  and  major 
modification  definitions.  The  technical 
support  document  for  the  proposed 
rulemaking  also  identified  deficiencies 
with  respect  to  the  alternatives  analysis 
requirement,  and  observed  that  Ohio's 
statement  of  permitting  criteria 
mistakenly  assigns  various  USEPA 
responsibilities  regarding  clean  coal 
technology  demonstration  projects  to 
OEPA.  such  as  promulgation  of  national 
regulations  and  review  of  other  States' 
submittals.  No  comments  were 
submitted  on  these  latter  deficiencies, 
and  so  they  remain  as  additional 
examples  of  Ohio's  submittal  being 
inadequate  to  implement  the  mandated 
requirements. 

Comment:  The  State  further 
commented  regarding  emissions  offsets 
that  "Itlhese  requirements  are  all 
contained  and  specified  in  either 
Federal  rules,  the  Clean  Air  Act 
Amendments  of  1990  or  in  Ohio  EPA 
policy." 

Response:  As  discussed  above.  Ohio's 
existing  NSR  rules  do  not  contain 
(either  directly  or  by  reference)  a 
definition  of  offset  ratios  reflecting  the 
amended  Clean  Air  Act  Ohio  obser\-es 
that  the  Clean  Air  Act  identifies  the 
values  of  the  ratios  to  be  used  in  various 
circumstances.  However.  Ohio  does  not 
address  the  concern  identified  in  the 
NPR  with  the  Absence  (in  either  the 
existing  NSR  rules  or  Ohio's  statement 
of  permitting  criteria)  of  detailed, 
explicit  criteria  for  evaluating  offset 
ratios.  Relevant  criteria  include  whether 
fugitive  or  secondary  emissions  (with  or 
without  mobile  source  emissions)  are  to 
be  included  in  computing  the  ratio, 
what  averaging  time  to  use.  whether  the 
numerator  or  denominator  is  to  be 
potential  to  emit  or  actual  emissions, 
and  where  the  offsets  may  occur.  Since 
these  criteria  are  not  explicit  or  implicit 
elements  of  Ohio's  rules,  it  would  be 
difficult  and  impractical  to  implement 
the  mandated  offset  ratios  effectively 
and  consistent  with  the  Clean  Air  j\ct. 


UMI 
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Comment:  The  State  agrees  that 
"Appendix  S  is  not  explicit  in  requiring 
annual,  actual  offsets,"  but  observes  that 
this  requirement  has  been  established 
by  OEPA  policy  and  is  given  in  Ohio's 
submitted  statement  of  permitting 
criteria. 

Response:  USEPA  acknowledges  that 
OEPA  interprets  its  regulation  to  require 
annual,  actual  offsets.  However,  this 
requirement  should  be  given  full 
regulatory  standing  by  being 
incorporated  into  enforceable  Ohio 
regulations. 

Comment:  The  State  asserts  that  it  has 
properly  relied  on  defmitions  which  are 
given  in  appendix  S  to  40  CFR  part  51. 

Response:  The  defmitions  in 
appendix  S  are  insufficient  because  of 
differences  betwe«m  appendix  S  and  the 
amended  Clean  Air  Act.  App>endix  S 
defines  major  stationary  sources  as 
sources  with  the  potential  to  emit  100 
tons  per  year  (or  sources  modified  such 
that  potential  to  emit  increases  by  100 
tons  per  year).  The  Clean  Air  Act 
provides  that  the  term  "major  stationary 
sourt:e"  in  some  areas  includes  sources 
with  lower  potential  to  emit,  such  as  50 
tons  per  year  in  Serious  ozone 
nonattainment  areas.  See  section  182  of 
the  Act.  Since  Ohio's  regulations 
reference  both  the  Clean  Air  Act  and 
appendix  S,  Ohio's  regulations  are 
unclear  as  to  which  cutoffs  apply. 

Comment:  The  State  commented  on 
USEPAs  uncertainty  as  to  whether  the 
State  intended  in  its  statement  of 
permitting  criteria  to  lower  the 
threshold  of  nitrogen  oxides  (NO,) 
source  sizes  at  which  major 
modifications  would  trigger  new  source 
review.  The  State  commented  it  "does 
not  intend  to  change  this  threshold." 

Response:  Notwithstanding  its  recent 
comments,  the  State  did  not  change  its 
statement  of  permitting  criteria.  Thus, 
Ohio's  submittal  contains  a  statement  of 
permitting  criteria  that  contradicts  the 
criteria  for  major  NO,  modifications 
given  by  reference  (i.e.  in  appendix  S) 
in  Ohio's  regulations. 

Comwrnt:  Three  commenters 
commented  that  requiring  new  State 
regulations  every  time  Federal  rules 
change  would  cause  delays  and  reduce 
the  adaptability  of  the  new  source 
review  process. 

Response:  With  respect  to  the 
requirements  of  the  1990  Amendments, 
this  rulemaking  does  not  concern 
whether  hypothetical  Federal  rule 
changes  would  retjuire  State  rule 
revisions  but  rather  whether  the  1990 
Amendments  require  State  rule 
revisions.  The  Clean  Air  Act  has  had 
significant  amendments  only  twice 
since  1970,  whereas  Ohio  has  changed 
its  Permit  to  Install  (NSR)  rules  eight 


times  during  the  same  period.  The 
commenters  seek  an  approach  that 
allows  one  set  of  State  rules  to  impose 
changing  requirements  in  accordance 
with  changes  in  Federal  mandates,  but 
such  approaches  are  prone  to  be  too 
vague  as  to  the  precise  obligations  of 
regulated  entities  imposed  by  the  rules 
and  statute.  In  this  particular  case,  the 
State's  reference  to  the  general  mandates 
in  the  amended  Clean  Air  Act  does  not 
provide  sufficient  specificity  on  the 
implementation  of  these  mandates  to  be 
enforceable.  In  any  event.  Congress 
clearly  provided  for  States  to  revise 
their  SIP  rules  in  accordance  With  the 
1990  Amendments. 

These  comments  raise  a  further  issue, 
namely  the  extent  to  which  a  State  may 
change  permitting  requirements  without 
providing  opportunity  for  public  input 
by  means  of  a  rule  revision  process. 
Ohio  argues  that  the  State's  regulations 
provide  for  the  applicability  of 
requirements  resulting  from  subsequent 
Clean  Air  Act  amendments  even 
without  revision  of  the  State  rules. 
Under  this  view,  there  would  be  no 
reason  for  any  State  SIP  submittal  at  all, 
and  therefore  no  opportunity  for  public 
review  and  comment  on  the  changed 
requirements.  This  runs  counter  to  the 
general  principle  that  regulations  are  to 
be  interpreted  based  on  requirements 
contemplated  at  the  time  of  regulation 
adoption  and  not  on  the  basis  of 
subsequently  devised  criteria.  For  this 
reason  as  well,  the  State  and  USEPA 
would  face  obstacles  '  i  trying  to  enforce 
the  requirements  of  the  Clean  Air  Act 
Amendments  of  1990. 

Comment:  The  State  comments  "U.S. 
EPA  had  expressed  a  concern  about 
certain  items  that  were  identified  in  the 
Clean  Air  Act  as  pari  of  the  review  of 
new  sources  which  were  not  identified 
in  either  state  or  Federal  rules.  Ohio 
EPA  proposed  a  policy  that  includes 
these  additional  Federal  requirements. 
The  policy  was  Issued  in  proposed 
format  and  a  public  hearing  was  held  on 
the  document.  After  a  review  of  the 
comments,  Ohio  EPA  submitted  that 
policy  as  part  of  the  State 
Implementation  Plan." 

Response:  The  State  implicitly  agrees 
that  certain  requirements  in  the  Qean 
Air  Act  are  not  addressed  by  any  rules 
contained  or  referenced  in  the  State's 
SIP,  which  suggests  further  that  these 
requirements  have  not  been  given 
regulatory  standing  in  Ohio.  The  notice 
of  proposed  rulemaking  focussed  on 
Ohio's  statement  of  permitting  criteria, 
which  USEPA  finds  to  be  an  inadequate 
instrument  for  giving  these 
requirements  regulatory  standing, 
notwithstanding  that  this  policy 
statement  was  subject  to  public  hearing. 


(Ohio  had  previously  provided 
essentially  the  same  policy  statement 
without  public  review,  but  USEPA 
judged  this  and  related  material  not  to 
constitute  a  complete  submittal.) 

Comment:  The  State  commented  on 
USEPA 's  concern  that  two  source 
categories  (certain  types  of  municipal 
waste  combustors  and  temporary 
sources)  are  exempted  by  appendix  S 
and  thus  by  Ohio  rules  and  yet  are  not 
to  be  exempted  under  40  CFT?  51.165. 
The  State  commented  that  Ohio  permits 
must  comply  with  Federal  law.  Federal 
law  does  not  permit  these  exemptions, 
and  so  the  State  has  developed  guidance 
that  these  exemptions  do  not  apply. 

Response:  The  State  did  not  submit  to 
USEPA  the  guidance  that  it  claims 
provides  that  these  exemptions  do  not 
apply.  The  State's  SIP  does  contain 
appendix  S,  incorporated  by  reference 
in  Rule  3745-31-05,  and  indeed  relies 
on  appendix  S  to  interpret  applicable 
new  source  review  requirements. 
Consequently.  Ohio's  regulations  are  to 
be  interpreted  as  also  providing  the 
exemptions  in  appendix  S  and  therefore 
do  not  satisfy  even  the  pre- 1990  NSR 
requirements  of  part  D  of  title  I  of  the 
Act. 

Comment:  A  local  air  pollution 
control  agency  comments  that  USEPAs 
involvement  in  permit  oversight  assures 
that  Federal  requirements  will  not  be 
misapplied. 

Response:  Although  USEPA  agrees 
that  its  permit  oversight  can  improve 
the  quality  of  State  permits,  such  an 
oversight  program  is  not  a  substitute  for 
an  approvable  SIP.  USEPA  cannot 
through  oversight  establish  or  correct 
requirements  which  are  not  correctly 
provided  in  the  State  regulations. 

Comment:  A  commenter  l)elieves  that 
USEPA  acknowledges  that  Ohio's 
statutes  and  regulation  "already  require 
that  the  provisions  of  the  amended 
Clean  Air  Act  be  met." 

Response:  The  commenter  is  quoting 
statements  that  USEPA  used  to 
characterize  the  State's  position:  these 
statements  do  not  represent  USEPA 's 
position. 

III.  Final  Action 

Notwithstanding  comments  to  the 
contrary,  USEPA's  review  indicates  that 
Ohio's  submittal  does  not  clearly 
establish  the  specific  criteria  required 
by  the  Act  by  which  judgments  in  new 
source  permitting  will  be  made. 
Furthermore,  by  relying  not  on  properly 
adopted  regulations  but  rather  on  a 
general  regulatory  provision  (requiring 
compliance  with  the  Clean  Air  Act)  in 
conjunction  with  an  unenforceable 
statement  of  permitting  criteria,  the 
State  has  failed  to  adopt  enforceable  SIP 


provisions  to  implement  an  NSR 
program  in  accordance  with  the  Clean 
Air  Act  requirements.  Furthermore, 
Ohio's  existing  regulations  exempt  two 
types  of  sources  which  may  not  be 
exempted  under  the  Act  and  applicable 
USEPA  regulations.  For  these  reasons, 
USEPA  takes  final  action  to  disapprove 
Ohio's  submittal  for  failure  to  satisfy 
part  D  requirements. 

Under  section  179(a)(2),  one  of  the 
sanctions  set  forth  in  section  179(b) 
shall  apply  unless  the  deficiency  has 
been  corrected  within  18  months  of  the 
effective  date  of  this  disapproval. 
Extensive  discussion  of  USEPA's 
sanctions  procedures  is  given  in  the 
Federal  Register  of  August  4,  1994,  at 
59  FR  39832.  Pursuant  to  40  CFR  52.31. 
unless  a  revised  plan  has  been 
submitted  and  proposed  for  approval  in 
the  meantime,  a  requirement  for  two- 
for-one  offsets  shall  apply  to  any 
permits  issued  after  (insert  date  18 
months  after  30  days  from  date  of 
publication)  for  major  new  sources  and 
modifications  in  nonattainment  areas. 
Highway  funding  sanctions  shall  apply 
I  insert  date  24  months  after  30  days 
from  date  of  publication],  again  unless 
a  revised  plan  has  been  submitted  and 
proposed  for  approval  in  the  meantime. 

Nothing  in  tins  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  teclmical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA's  disapproval  of  the  State 
request  under  section  110  and  part  D  of 
the  Clean  Air  Act  does  not  affect  any 
existing  requirements  applicable  to 
small  entities.  Any  pre-existing  Federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
State  submittal  does  not  affect  its  State 
enforceability.  Moreover.  USEPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  USEPA  certifies  that  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 


not  remove  existing  requirements  nor 
does  it  impose  any  new  Federal 
requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993 
memorandum  ft-om  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  ft-om  Executive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  21 . 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarboos,  Intergovernmental 
relations.  Nitrogen  oxides.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide. 

Dated:  Septembers.  1994. 
Valdas  V.  Adamkus, 
Regional  Administmtor.  \ 

Chapter  I.  part  52,  title  40  of  the  CodeN: 
of  Federal  Regulationsis  amended  as 
follows: 


PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 

Subpart  KK— Ohio 

2.  Section  52.1879  is  amended  by 
adding  paragraph  (a)  to  read  as  follows: 

§  52.1879    Review  of  new  sources  and 
modifications. 

(a)  The  requirements  of  sections  172, 
173, 182,  and  189  for  permitting  of 
major  new  sources  and  major 
modifications  in  nonattainment  areas 
for  ozone,  peuticulate  matter,  sulfur 
dioxide,  and  carbon  monoxide  are  not 
met,  because  Ohio's  regulations  e.xempt 


source  categories  which  may  not  be 
exempted  and  because  the  State  has  not 
adopted  the  new  permitting 
requirements  of  the  Clean  Air  Act 
Amendments  of  1990  in  a  clear  or 
enforceable  manner. 
•        •        •        »        • 
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40  CFR  Parts  52  and  81 

[OH06-2-6229A,  OH01-2-6230A,  OH32-2- 
6231  A;  FRL-5073-6] 

Approval  arid  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTtON:  Final  rule. 

SUMMARY:  USEPA  is  approving  a 
redesignation  request  and  maintenance 
plan  for  Preble.  Columbiana,  and 
Jefferson  Counties,  Ohio  as  a  revision  to 
Ohio's  State  Implementation  Plan  (SIP) 
for  ozone. 

The  revision  is  based  on  a  request 
from  the  State  of  Ohio  to  redesignate 
these  areas,  and  approve  their 
maintenance  plans,  and  on  the 
supporting  data  the  State  submitted. 
Under  the  Clean  Air  Act,  designations 
can  be  changed  if  sufficient  data  are 
available  to  warrant  such  change. 
DATES:  This  final  rule  becomes  effective  . 
on  November  21,  1994  unless  notice  is 
received  by  October  21,  1994,  that 
someone  wishes  to  submit  adverse  or 
critical  comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to; 

William  L.  MacDowell.  Chief. 
Regulation  Development  Section,  Air 
Enforcement  Branch  (.■\E-17J).  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  requested  redesignation, 
mamtenance  plan,  and  other  materials 
relating  to  this  rulemaking  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following 
addresses: 

United  States  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division.  77  West  Jackson 
Boulevard  (AE-17J),  Chicago.  Illinois 
60604:  and  Air  Docket  6102,  United 
States  Environmental  Protection. 
Agency,  401  M  Street,  SW.,  Washington. 
DC  20460.  (It  is  recommended  that  you 
telephone  William  Jones  at  (312)  886- 
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605A,  before  visiting  the  Region  5 
Office.) 

FOP  FURTHER  IMfORMATION  CONTACT: 
William  loiies.  Kejjulrtlion  [>'v»"lopment 
Section.  Air  Enforcement  Branch  (AE- 
171).  U.S.  Environmental  Protection 
Agency.  Region  5.  Chicago,  Ilhnois 
60604.  (312)  886-6058. 
SUPPLEMENTARY  INFORMATION:  Under 
Section  107(d)  of  the  pre-amended 
Clean  Air  Act  (CAA).  the  United  States 
Environmental  Protection  Agency 
(USEPA)  promulgated  the  ozone 
attainment  status  for  each  area  of  every 
State.  For  Ohio,  Preble,  Columbiana, 
and  Jefferson  Counties  \vere  designated 
as  nonattainment  areas  for  ozone.  See  43 
FR  8962  (March  3.  1978).  and  43  FR 
45993  (October  5.  1978).  On  November 
15,  1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pub.  L.  No.  101-549.  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q. 
Pursuant  to  Section  107(d)(1)(C)  of  the 
CAA.  F*reble.  Jefferson,  and  Columbiana 
Counties  retained  their  designations  of 
nonattainment  for  ozone  by  operation  of 
law.  See  56  FR  56694  (November  6. 
1991).  At  the  same  time  Preble,  and 
Jefferson  Counties  were  classified  as 
transitional  areas;  and  Columbiana 
County  was  classified  as  an  incomplete 
data  area. 

The  Ohio  Environmental  Protection 
Agency  (OEPA)  requested  that  Prt^ble 
County  be  redesignated  to  attainment  in 
a  letter  dated  May  23.  1986;  and  that 
Jefferson  and  Columbiana  Counties  be 
redesignated  to  attainment  in  a  letter 
dated  July  14.  1986.  On  December  20. 

1993.  the  United  States  Environmental 
Protection  Agency  (USEPA)  proposed  to 
disapprove  the  requested  redesignations 
(see  58  FR  66334).  The  public  comment 
period  was  from  December  20.  1993.  to 
January  19.  1994.  In  a  January  18.  1994. 
letter,  the  State  of  Ohio  requested  a  90- 
day  extension  of  the  comment  period. 
On  February  18.  1994.  the  USEPA 
extended  the  comment  period  until 
April  19.  1994  (see  59  FR  8150).  The 
OEPA  submitted  maintenance  and 
contingency  plans  for  the  counties  in  a 
t»ubmittal  dated  April  14.  1994.  and 
requested  parallel  prtxressing  of  the 
submittal.  The  results  of  OEPA's  public 
hearing  and  resulting  revision  to  the 
maintenance  and  contingency  plan  was 
submitted  in  a  letter  dated  August  10. 

1994.  Notwithstanding  tht^se  submittals, 
no  public  comments  specifically 
commenting  on  the  proposed 
rulemaking  were  received  during  the 
extended  comment  period. 

t.  Review  of  the  Requests 

The  State's  May  23.  1986.  and  July  14. 
1986,  requests  were  previously 


reviewed  in  a  proposed  rulemaking 
published  on  December  20.  1993.  (see 
58  FR  66334)  in  which  USEPA  proposed 
to  disapprove  the  requests  due  to  a  lack 
of  maintenance  and  contingency  plans 
and  enforceability  deficiencies  in  their 
Volatile  Organic  Compound  (VOC) 
Reasonably  Available  Control 
Technology  (RACT)  regulations.  Since 
that  time  the  State  has  submitted 
additional  information  to  address  the 
basis  of  the  proposed  disapproval  The 
review  of  the  previous  submittal  and  the 
basic  redesignation  requirements  are  not 
summarized  in  this  notice,  but  the 
reader  is  referred  to  the  December  20. 
1993.  notice  referenced  above  for  a 
summary  of  the  requirements  and  the 
previous  submittal.  The  April  14.  1994, 
and  August  10.  1994.  submittals  are 
summarized  below  and  the 
requirements  that  were  not  met  in  the 
original  submittal  are  addressed  below 

SiKTtion  176(c)  of  the  Act  requires 
States  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  title  23 
use.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  i'general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  the 
USEPA  to  promulgate.  Congress 
provided  for  the  State  revisions  to  be 
submitted  one  year  after  the  date  for 
promulgation  of  the  final  USEPA 
conformity  regulations.  When  that  date 
passed  without  such  promulgation, 
USEPA "s  General  Preamble  for  the 
implementation  of  Title  I  informed 
States  that  its  conformity  regulations 
would  establish  a  submittal  date.  See  57 
FR  13498.  13557  (April  16,  1992). 

The  USEPA  promulgated  final 
transportation  conformitv  regulations  on 
November  24.  1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  24.  1993  (58  FR  63214). 
These  conformity  rules  require  that 
States  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  section  175A  of  the  Act.  Pursuant 
to  section  51.396  of  the  transportation 
conformity  rule  and  section  51.851  of 
the  general  conformity  rule,  the  State  of 
Ohio  is  required  to  submit  SIP  revisions 
containing  transportation  and  general 
conformity  criteria  and  procedures 


consistent  with  those  established  in  the 
Federal  rule  by  November  25  and  30. 
1994.  respectively.  Because  the  deadline 
for  such  submittals  has  not  yet  come 
due.  it  is  not  an  applicable  requirement, 
under  section  107(d)(3)(E)(v).  for 
approval  of  this  redesignation  request. 

A.  Preble  County 

The  maintenance  plan  provided  for 
this  county  consists  of  an  emissions  and 
air  quality  summary;  a  mobile,  area,  and 
point  source  emissions  inventor}';  and 
Permits-to-Install  for  all  subject  sources 
in  Preble  County. 

The  emissions  summary  for  volatile 
organic  compounds  (VOCs)  and  oxides 
of  nitrogen  (NOx)  are  provided  below 

Table  l  .—VOC  Emiss»ons  in  Tons 
Per  Summer  Day 


Yeaf 

Point 
soofces 

Area 

sources 

Mot>te 
sources 

Totals 

1990 

1996 

2006 

0.24 
027 
0.34 

41  13 
4133 
41.64 

4  16 
2.53 
1.93 

45.52 
44.12 
43.92 

Table  2.— NOx  Emissions  in  Tons 
Per  Summer  Day 

Year 

Potnt 
sources 

Area 
sources 

Mobile 
sources 

Totals 

1990 

1995 

2006 

0.00 
0.00 
0.00 

5.91 
6.16 
6.29 

4.80 
396 
2.81 

10.71 

10.12 

9.10 

The  total  emissions  are  projected  to 
decrease  in  the  county,  and.  as  a  result, 
the  county  is  expected  to  maintain  the 
ozone  air  quality  standard  for  the  next 
ten  (10)  years.  The  mobile  source  NOx 
and  VOC  emissions  projections  for  the 
year  2005  will  be  the  "budget"  for 
transportation  conformity  purposes.  The 
air  quality  monitoring  data  submitted  by 
the  State  shows  that  the  area  is  still  in 
attainment  of  the  National  Ambient  .Mr 
Quality  Standards  (NAAQS)  for  ozone. 

Preble  County,  which  was  designated 
nonattainment  prior  to  enactment  of  the 
Clean  Air  Act  Amendments  of  1990. 
must  correct  existing  RACT  rules  for 
enforceability  deficiencies.  See  57  FK 
1 3562.  The  State  submitted  copies  of 
Permits-to-Install  for  all  subject  sources 
in  the  county.  These  permits  indicate 
that  no  sources  in  the  county  are 
affected  by  a  Volatile  Organic 
Compound  (VOC)  Reasonably  Available 
Control  Technology  (RACT)  rule  that 
has  an  enforceability  deficiency.  The 
one  source  that  would  have  been 
affected  (degreaser)  was  permanently 
shut  down.  This  satisfies  the 
requirement  for  correcting  enforccabilitv 
deficiencies  in  the  county. 


The  maintenance  plan  also  includes  a 
contingency  measure  that  the  State  will 
use  to  ensure  maintenance  of  the 
NAAQS  for  ozone.  The  State  has 
committed  to  lower  Reid  Vapor  Pressure 
(R\T)  gasoline  as  the  contingency 
measure.  This  would  be  implemented  in 
the  case  of  a  violation  in  the  area.  In 
order  for  the  State  to  use  lower  RVP 
gasoline,  a  finding  of  necessity  must 
first  be  made  by  USEPA  under  Section 
211(c)(4)(C).  If  this  finding  of  necessity 
is  not  provided.  Ohio  EPA  has 
committed  to  choose  an  alternative 
unspecified  emission  control  measure 
deemed  appropriate  based  upon  a 
consideration  of  cost -effectiveness.  VOC 
reduction  potential,  economic  and 
social  considerations,  or  other  factors 
that  the  State  judges  to  be  appropriate. 
This  decision  would  be  made  and 
implemented  within  12  months  from 
the  official  notification  by  USEPA  that 
a  waiver  would  not  be  granted.  OEPA 
also  provided  the  following  schedule  for 
implementing  the  lower  RVP  measure: 

Table  3.— Schedule  for 
Implementing  Lower  RVP 


Date 

Action/event 

March  15.  1994  

Sutxnit  draft  rules  to 

USEPA. 

Octotjer  15.  1994  .. 

Sutxnit  final  rules  to 

USEPA. 

Trigger  event 

Monitored  violabon. 

1  montti  from  trig- 

Ohio EPA  firxJir>g  of  vio- 

ger. 

lation  announced. 

Ohio  EPA  sutxnits  re- 

quest for  program 

budget. 

Ohio  EPA  hires  addi- 

tional staff  for  pro- 

gram. 

2  rryjnttis  from  trig- 

Ohio EPA  secures  lab 

ger. 

contracts. 

3  nnonttis  from  tng- 

Ohio  EPA  purchases 

ger. 

needed  equipment. 

4  nx)oths  from  trig- 

Ohio EPA  initiates  put>- 

ger. 

lic  awareness  pro- 

gram. 

Ohio  EPA  secures  lab 

equipment. 

Six  nx)nttis  from 

Gasoline  Dispensing 

trigger. 

Facilities  achieve  fmal 

compliance. 

B.  Jefferson  County 

The  maintenance  plan  provided  for 
this  county  consists  of  emissions  «nd 
air  quality  summaries;  and  mobile,  area. 
and  point  source  emissions  inventories. 

The  emissions  summaries  for  volatile 
organic  compounds  (VOCs)  and  oxides 
of  nitrogen  (NOx)  are  provided  below: 


Table  4.— VOC  Emissions  in  Tons 
Per  Summer  Day 


Year 

Point 
sources 

Area 
sources 

Mobile 
sources 

Totals 

1990  

1996 

2005 

1.13 
1.20 
1.33 

6.50 
6.40 
6.30 

8.51 
4.93 
4.11 

16.14 
12.53 
11.74 

Table  5.— NOx  Emissions  in  Tons 
Per  Summer  Day 

Year 

Point 
sources 

Area 
sources 

Mobile 
sources 

Totals 

1990 

1996 

2005 

378 
376 
340 

2.7 
2.7 
2.6 

4.7 

4.1 
3.4 

385.4 
382.8 

346.0 

The  total  emissions  are  projected  to 
decrease  in  the  county  and.  as  a  result, 
the  county  is  expected  to  maintain  the 
ozone  air  quality  standard.  The  mobile 
source  NOx  and  VOC  emissions 
projections  for  the  year  2005  will  be  the 
budget  for  transportation  conformity 
purposes.  The  air  quality  monitoring 
data  submitted  by  the  State  shows  that 
the  area  is  still  in  attainment  of  the 
NAAQS  for  ozone. 

The  maintenance  plan  also  includes  a 
contingency  measure  that  the  State  will 
use  to  ensure  maintenance  of  the 
NAAQS  for  ozone.  This  is  the  same  plan 
that  is  outlined  above  for  Preble  County. 

This  county  is  similar  to  Preble  in  that 
it  is  a  transitional  area.  The  main 
difference  between  them  is  that 
Jefferson  County  was  never  included  in 
the  post  1987  SIP  call  letters  issued  by 
USEPA  to  OEPA  (dated  May  26.  1988". 
and  November  8.  1989).  and  was  never 
cited  as  having  RACT  deficiencies,  as 
Jefferson  County  was  not  in  violation  of 
the  NAAQS.  Thus  Jefferson  County  is 
not  subject  to  a  requirement  to  correct 
RACT  deficiencies. 

C.  Columbiana  County 

The  maintenance  plan  provided  for 
this  county  consisted  of  an  emissions 
summary;  and  mobile,  area,  and  point 
source  emissions  inventories. 

The  emissions  summaries  for  volatile 
organic  compounds  (VOCs)  and  oxides 
of  nitrogen  (NOx)  are  provided  below: 

Table  6.— VOC  Emissions  in  Tons 
Per  Summer  Day 


Year 

Point 
sources 

Area 
sources 

MotHle 
sources 

Totals 

1990  ...._. 

1996 

2005 

1.89 
1.98 
2.25 

10.40 
10.60 
10.80 

11.69 
6.79 
5.65 

23.98 
19.37 
18.70 

Table  7.— NOx  Emissions  in  Tons 
Per  Summer  Day 


Year 


1996 
2005 


Point 
sources 


0.06 
0.06 
0.07 


Area 
sources 


4.60 
4.80 
4.90 


Mobile 
sources 


7.00 
6.03 
5.05 


Totals 


11.66 
10.89 
10.02 


The  total  emissions  are  projected  to 
decrease  in  the  county  and.  as  a  result, 
the  county  is  expected  to  maintain  the 
ozone  air  quality  standard.  The  mobile 
source  NOx  and  VOC  emissions 
projections  for  the  year  2005  will  be  the 
budget  for  transportation  conformity. 
The  maintenance  plan  also  includes  a 
contingency  measure  that  the  State  uill 
use  to  ensure  maintenance  of  the 
NAAQS  for  ozone.  This  is  the  same  plan 
that  is  outlined  above  for  Preble  County. 

This  county  is  similar  to  Jefferson  in 
that  it  was  not  included  in  the  post  1987 
USEPA  SIP  call  letters  to  OEPA.  and 
was  never  cited  as  having  RACT 
deficiencies,  as  Columbiana  County  was 
not  in  violation  of  the  NAAQS.  Thus 
Columbiana  County  is  not  subject  to  a 
requirement  to  correct  R,^CT 
deficiencies. 

Rulemaking  Action 

The  ozone  redesignation  requests  for 
Preble.  Jefferson,  and  Columbiana 
Counties  are  approved  as  meeting 
conditions  of  the  CAA  in  section 
107(d)(3)(E)  for  redesignation.  since:  (1) 
The  area  has  attained  the  NAAQS  for 
ozone;  (ii)  The  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
Section  llO(k);  (iii)  The  improvement  in 
air  quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  implementation  plan  and 
applicable  Federal  air  pollutant  control 
regulations;  (iv)  The  Administrator  is 
fully  approving  maintenance  plans  for     ; 
the  counties  as  meeting  the 
requirements  of  section  175A;  and  (v) 
Ohio  has  met  all  requirements 
applicable  to  the  counties  under  section 
110  and  part  D. 

Because  USEPA  considers  this  action 
to  be  noncontroversial  and  routine,  the 
USEPA  is  approving  it  without  prior 
approval.  This  action  will  become 
effective  on  November  21.  1994. 
However,  if  the  USEPA  receives  adverse 
comments  by  October  21.  1994.  then  the 
USEPA  will  publish  a  document  that 
withdraws  the  action,  and  will  addresi> 
these  comments  in  the  final  rule  on  the 
requested  redesignation  and  SIP 
revision  which  has  been  proposed  for 
approval  in  the  proposed  rules  sectiuu 
of  this  Federal  Register.  The  comment 
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period  will  not  be  extended  or 
reopened. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  three  (3)  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6.  1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  two  (2)  and  three  (3)  SIP  revisions 
(54  FR  222)  from  the  requirements  of 
section  3  of  Executive  Order  12291  for 
■  period  of  two  (2)  years.  USEPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  two  (2)  and  Table  three 
(3)  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA  s 
r»M^uest.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30.  1993.  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604  )  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  bu.sinesses,  small  not-for- 
profit  enterprises,  and  government 


entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  Section  110  and 
subchapter  I.  f>art  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  USEPA,  427  U.S. 
246,  256-66  (1976h  42  U.S.C. 
7410(a)(2}. 

Redesignation  of  cin  area  to  attairmient 
under  section  107(d)(3KE)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  a^ects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  21, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (Si>e  section 
307(b)(2).) 

Ohio— Ozone 


List  of  .Subjects 
40  cm  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone. 

40  CFH  Part  8  J 

Air  pollution  control. 

Dated:  September  8. 1994. 
Valdas  V.  Adamkus, 
Regional  Administrator. 

Chapter  1,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  SC.  7401-7671q. 
Subpart  KK — [Amended] 

2.  Section  52.1885  is  amended  by 
adding  a  new  ptaragraph  (a)(5)  to  read  as 
follows; 

§52.1885    Control  strategy:  Ozone. 

*  •  •  «  • 

(a)  "   *   * 

(5)  The  ozone  maintenance  plans  for 
Preble.  Columbiana,  and  Jefferson 
Counties. 


PART  81  — DES»GNAT10N  OF  AREAS 
FOR  AIR  QUALITY  PURPOSES— OHIO 

1.  The  authority  citation  of  part  81 
continues  to  read  as  follows. 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §81.336,  the  ozone  table  is 
amended  by  revising  the  entries  for 
Columbiana,  Preble,  and  Jefferson 
Counties  to  read  as  follows: 

§81.336    Ottlo. 


Designated  area 


Designation 


Classification 


Date' 


Type 


Datei 


Type 


CoiuTtNana  County  Area  Cc<umtMna  County  October  21.  1994. 

•  •  •  • 

Ptebte  County  Area  F>ret)te  County  „_ _ Octot)e»  21.  1994 

Steubenvilte  Area  JeMerson  County  „ October  21.  1994. 


Attainment 

Attamment 
Attainment 


'  Thn  dale  Is  November  15.  1990,  unless  olhervMse  noted. 


40  CFR  Parts  52  and  81 

[NC86-1 -6567a;  FRL-6071-5) 

Approval  and  Promulgation  of 
Implementation  Piana  and  Designation 
of  AfBas  for  Air  OuaJrty  Ranntng 
Purposes;  State  of  North  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTJON:  Direct  final  rule. 

SUMMARY:  On  April  27. 1994,  the  North 
Carolina  Department  of  Environmental 
Management  (NCDEM),  submitted  a 
maintenance  plan  and  a  request  to 
redesignate  the  Winston-Salem/Forsyth 
Coimty  area  from  nonattainment  to 
attainment  for  carbon  monoxide  (CO). 
The  CO  nonattainment  area  consists 
only  of  Fors^-th  County.  Under  the  Clean 
Air  Act  as  amended  in  1990  (CAA), 
designations  can  be  re\ised  if  sufficient 
data  is  available  to  warrant  such 
revisions.  In  this  action,  EPA  is 
approving  the  North  Carolina  request 
because  it  meets  the  maintenance  plan 
and  redesignation  requirements  set  forth 
in  the  CAA. 

DATES:  This  final  rule  will  be  effective 
November  7, 1994,  unless  critical  or 
adverse  comments  are  received  by 
October  21, 1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  Bent  to  Ben  Franco,  at  the  EPA 
Regional  Office  listed  below.  Copies  of 
the  redesignation  request  and  the  State 
of  North  Carolina's  submittal  are 
available  for  public  review  during 
normal  business  hours  at  the  addresses 
hsted  below. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington.  DC  20460; 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street  NE..  Atlanta. 
Georgia.  30365; 

Department  of  Environment,  Health  and 
Natural  Resources,  P  O.  Box  29535. 

Ralpigh,  North  Carolina,  27626-0535. 

FOR  FURTHER  INFORMATION  CONTACT:  Ben 
Franco  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-3555.  ext. 
4211,  and  at  the  above  address. 
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SUPPt-EMENTARY  INFORfclAT»ON: 
I.  Background 

In  a  March  15,  1991,  letter  to  the  EPA 
Region  IV  Administrator,  the  Governor 
of  North  Carolina  recommended  the 
area  of  Winston-Salem/Forsyth  County 
be  designated  as  nonattainment  for  CO 
as  required  by  section  107(d)(1)(A)  of 
the  1990  Clean  Air  Act  Amendments 
(CAA)  (Public  Law  101-549,  104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q). 
The  city  was  designated  nonattainment 
and  classified  as  "moderate"  under  the 
provisions  outlined  in  sections  186  and 
187  of  the  CAA.  (See  56  FR  56694  {Nov. 
6,  1991)  and  57  FR  56762  (Nov.  30, 
1992).  codified  at  40  CFR  part  81. 
§  81.334.)  Because  Winston-Salem  had  a 
design  value  of  9.7  ppm  (based  on  1988 
and  1989  data),  the  area  was  considered 
moderate.  The  CAA  established  an 
attainment  date  of  December  31,  1995, 
for  all  moderate  CO  areas. 

Forsyth  County  has  ambient 
monitoring  data  showing  attainment  of 
the  CO  NAAQS,  during  the  period  froni 
1990  through  1993.  The  area  has 
continued  to  monitor  attainment  to  date 
in  1994.  Therefore,  in  an  effort  to 
comply  with  the  CAA  and  to  ensure 
continued  attainment  of  the  NAAQS,  on 
April  27,  1994,  the  State  of  North 
Carolina  submitted  a  CO  redesignation 
request  and  a  maintenance  plan  for  the 
Winston-Salem/Forsyth  County  area. 
The  request  for  redesignation  submittal 
and  maintenance  plan  was  approved  by 
NCEMC  on  April  14,  1994.  North 
Carolina  submitted  evidence  that  a 
pubhc  hearing  was  held  on  March  25 
and  28,  1994. 

n.  Evaluation  Criteria 

The  1990  CAA  Amendments  revised 
section  107(d)(1)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  troux 
nonattairunent  to  attainment. 

1.  The  area  must  have  attained  the 
applicable  NAAQS; 

2.  The  area  must  meet  all  applicable 
requirements  under  section  110  and  Part 
D  of  the  CAA; 

3.  The  area  must  have  a  fully 
approved  SEP  under  section  lio(k)  of 
CAA; 

4.  The  air  quality  improvement  must 
be  permanent  and  enforceable;  and, 

5.  The  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175  A  of  the  CAA. 

m.  Review  of  SUte  Submittal 

On  June  14,  1994,  Region  IV 
determined  that  the  information 
received  from  the  NCDEM  constituted  a 
complete  redesignation  request  tinder 


the  general  completeness  criteria  of  40 
CFR  part  51,  appendix  V,  §§  2.1  and  2.2. 

The  North  Carolina  redesignation 
request  for  the  Winston-Salem/Fors>-th 
County  area  meets  the  five  requirements 
of  section  107(d)(3)(E),  noted  above.  The 
following  is  a  brief  description  of  how 
the  State  has  fulfilled  each  of  these 
requirements.  Because  the  maintenance 
plan  is  a  critical  element  of  the 
redesignation  request.  EPA  will  discuss 
its  evaluation  of  the  maintenance  plan 
under  its  analysis  of  the  redesignation 
request. 

1.  Aaainment  of  the  CO  NAAQS 

The  North  Carolina  request  is  based 
on  an  analysis  of  quality  assured  CO  air 
monitoring  data  which  is  relevant  to  the 
maintenance  plan  and  to  the 
redesignation  request.  The  ambient  air 
CO  monitoring  data  for  calendar  year 
1990  through  calendar  year  1993  shows 
no  violations  of  the  CO  NAAQS  in  the 
Winston-Salem/Forsyth  County  area. 
The  most  recent  ambient  CO  data  for  the 
calendar  year  1994  continue  to  show  no 
violations  in  the  Winston-Salem/ 
Forsyth  County  area.  Because  the 
Winston-Salem/Forsyth  County  area  has 
complete  quality  assured  data  showing 
no  more  than  one  exceedance  of  the 
standard  per  year  over  at  least  two 
consecutive  years,  the  area  has  met  the 
first  statutory  criterion  of  attainment  of 
the  CO  NAAQS  (40  CFR  50.9  and 
appendix  C).  North  Carolina  has 
committed  to  continue  monitoring  in 
this  area  in  accordance  vnth  40  CFR  part 
58. 

2.  Meeting  Applicable  Requirements  of 
Section  110  and  Part  D 

The  1990  CAA  Amendments, 
modified  section  110(a)(2)  and,  under 
part  D,  revised  section  172  and  added 
new  requirements  for  all  nonattamment 
areas.  TTierefore,  for  purposes  of 
redesignation,  to  meet  the  requirement 
that  the  SIP  contain  all  applicable 
requirements  under  the  CAA.  EPA  has 
reviewed  the  SIP  to  ensure  that  it 
contains  all  measures  that  were  due 
under  the  1990  Amendments  prior  to  or 
at  the  time  the  State  submitted  its 
redesignation  request. 

A.  Section  110  Requirements 

Although  section  110  was  amended 
by  the  1990  Amendments,  the  Winston- 
Salem/Forsyth  County  SIP  meets  the 
requirements  of  amended  section 
110(a)(2).  The  Sta'tte  implemented  an 
Oxygenated  Fuel  program  for  the  areas 
of  Raleigh/Durham  and  Winston-Salem 
during  the  1992  and  1993  winter 
seasons.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
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requirements  of  amended  section 
110(a)(2). 

B.  Part  D  Requirements 

Before  Winston-Salem/Forsyth 
County  may  be  redesignated  to 
attainment,  it  also  must  have  fulfilled 
the  applicable  requirements  of  part  D. 
Under  part  D.  an  area's  classification 
indicates  the  requirements  to  which  it 
will  be  subject.  Subpart  1  of  part  D  sets 
forth  the  basic  nonattainment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  nonclassifiable.  Subpart  3  of  part  D 
establishes  additional  requirements  for 
nonattainment  areas  classified  under 
section  186(a).  The  Winston-Salem  area 
was  classified  as  moderate  (See  40  CFR 
81.334).  Therefore,  in  order  to  be 
redesignated  to  attainment,  the  State 
must  meet  the  applicable  requirements 
of  subpart  1  of  part  D,  specifically 
sections  172(c)  and  176,  and  the 
requirements  of  subpart  3  of  part  D. 
which  became  due  on  or  before  April 
27.  1994.  the  date  the  State  submitted  a 
complete  redesignation  request.  fPA 
interprets  section  107(d)(3)(v)  to  mean 
that,  for  a  redesignation  request  to  be 
approved,  the  State  must  have  met  all 
requirements  that  become  applicable  to 
the  subject  area  prior  to  or  at  time  of  the 
submission  of  the  redesignation  request. 
The  area  will  become  subject  to  the 
CAA  that  come  due  subsequent  to  the 
submission  of  the  redesignation  request 
until  the  request  is  approved  (See 
section  175A(c))  and  if  the  redesignation 
is  disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 

Bl.  Subpart  1  of  Part  D— Section 
172(c)  sets  forth  general  requirements 
apphcable  to  all  nonattainment  areas. 
Under  section  172(b).  the  section  172(c) 
requirements  are  applicable  as 
determined  by  the  Administrator  but  no 
later  than  three  years  after  an  area  is 
designated  as  nonattainment.  Because 
Winston-Salem  was  designated  as  a  new 
CO  nonattairunent  area  on  June  6.  1992, 
the  requirements  are  not  due  until  )une 
6. 1995.  Therefore,  the  submission  of  a 
New  Source  Review  program  and 
contingency  measures  required  under 
172(c)  are  not  yet  due.  The  Region  is, 
however,  in  the  process  of  approving 
the  State's  revised  NSR  regulation 
which  Includes  CO  nonattainment 
areas.  Upon  redesignation  of  these  areas 
to  attainment,  the  Prevent  of  Significant 
Deterioration  (PSD)  provisions 
contained  in  part  C  of  title  1  are 
applicable.  On  June  12,  1975,  December 
30,  1976,  June  19,  1978.  August  7.  1980. 
February  23.  1982,  and  August  15,  1994. 
EPA  approved  revisions  to  the  State  of 
North  Carolina's  PSD  program  (See  40 


FR  25004,  41  FR  56805,  43  FR  26388, 
45  FR  52676.  47  FR  7836,  59  FR  41708). 

B2.  Subpart  1  of  Part  D— Section 
176(c)  of  the  CAA  requires  States  to 
revise  their  SIPs  to  establish  criteria  and 
procedures  to  ensure  that  Federal 
actions,  before  they  are  talten,  conform 
to  the  air  quality  planning  goals  In  the 
applicable  SIP.  The  requirement  to 
determine  conformity  appUes  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved 
under  Title  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  CAA  required  EPA 
to  promulgate.  Congress  provided  for 
the  State  revisions  to  be  submitted  one 
year  after  the  date  for  promulgation  of 
final  EPA  conformity  regulations.  When 
that  date  passed  without  such 
promulgation.  EPA's  General  Preamble 
for  the  Implementation  of  Title  I 
informed  States  that  its  conformity 
regulations  would  establish  a  submittal 
date  (see  57  FR  13498. 13557  (April  16. 
1992)). 

EPA  promulgated  final  conformity 
regulations  on  November  24.  1993  (58 
FR  62188)  and  November  30.  1993  (58 
FR  63214).  These  conformity  rules 
require  that  the  States  adopt  l)oth 
transportation  and  general  conformity 
provisions  in  the  SIP  for  areas 
designated  nonattairunent  or  subject  to 
a  maintenance  plan  approved  under 
CAA  section  175A.  Pursuant  to  §51.396 
of  the  transportation  conformity  rule 
and§51.851of  the  general  conformity 
rule,  the  State  of  North  Carolina  is 
required  to  submit  a  SIP  revision 
containing  transportation  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  Federal  rule  by 
November  25.  1994.  Similarly.  North 
Carolina  is  required  to  submit  a  SIP 
revision  containing  general  conformity 
criteria  and  procedures  consistent  with 
those  established  In  the  Federal  rule  by 
December  1.  1994.  Because  the 
deadlines  for  these  submittals  have  not 
yet  come  due.  they  are  not  appUcable 
requirements  under  section 
107(d)(3)(E)(v)  and,  thus,  do  not  affect 
approval  of  this  redesignation  request. 

B3.  Subpart  3  of  Part  f>— Under 
section  187(a)  areas  designated 
nonattainment  for  CO  under  the 
amended  CAA  and  classified  as 
moderate  were  required  to  meet  several 
requirements  by  November  15.  1992. 
North  Carolina  was  required  to  submit 
a  1990  Emission  Inventory.  EPA  has 
reviewed  and  is  approving  in  this  notice 
North  Carolina's  1990  Base  Year 
Emission  Inventory.  The  requirement  to 


make  I/M  corrections  are  not  applicable 
to  Forsyth  County  since  if  was  not  a  pre- 
enactment  nonattainment  area,  and 
therefore  did  not  have  an  existing 
program  before  the  CAA.  Section  211(m) 
further  required  North  Carolina  to 
submit  an  oxygenated  fuels  regulation 
for  the  Winston-Salem  area.  North 
Carolina  submitted  a  complete 
Oxygenated  Fuel  SIP  on  November  20, 
1992.  The  Oxygenated  Fuel  Program  is 
fully  adopted  and  has  been  approved  by 
EPA  (See  59  FR  33683  published  on 
June  30, 1994).  Therefore,  all  Subpart  3 
requirements  that  were  applicable  at  the 
time  the  State  submitted  its 
redesignation  request  have  been  met. 

3.  Fully  Approved  SIP  Under  Section 
nO(k)  of  the  CAA 

Based  on  EPA's  approval  of  SIP 
revisions  under  the  1990  Amendments. 
EPA  has  determined  that  the  Winston- 
Salem/Forsyth  County  area  has  a  fully 
approved  SIP  under  section  llOCk). 
which  also  meets  the  appUcable 
requirements  of  section  110  and  Part  D 
as  discussed  above. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

The  control  measures  to  which  the 
emission  reductions  are  attributed 
mostly  to  the  Federal  Motor  Vehicle 
Control  Program  (FNfVCP).  The  fleet 
turnover  under  the  FMVCP  produced 
annual  CO  emission  reductions  of  6 
percent. 

In  association  with  its  emission 
inventory  discussed  below,  the  State  of 
North  Carolina  has  demonstrated  that 
actual  enforc-eable  emission  reductions 
are  responsible  for  the  air  quality 
Improvement  and  that  the  CO  emissions 
in  the  base  year  are  not  artificially  low 
due  to  local  economic  downturn.  EPA 
finds  that  the  combination  of  certain 
existing  EPA-approved  SIP  and  federal 
measures  contribute  to  the  permanence 
and  enforceability  of  reduction  in 
ambient  CO  levels  that  have  allowed  the 
area  to  attain  the  NAAQS. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  1 75 A 

Section  175 A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attainment.  Eight  years 
after  the  redesignation.  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 


maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation  adequate  to  assure 
p.'ompt  correction  of  any  air  quality 
problems.  In  this  notice.  EPA  is 
approving  the  State  of  North  Carolina's 
maintenance  plan  for  the  Winston- 
Salem/Forsyth  County  area  because  EPA 
finds  that  North  Carolina's  submittal 
meets  the  requirements  of  section  175A. 


A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  16. 1992.  the  State  of 
North  Carolina  submitted  a 
comprehensive  inventory  of  CO 
emissions  from  the  Winston-Salem/ 
Forsyth  County  area.  The  inventory 
includes  emissions  from  area, 
stationary,  and  mobile  sources  using 
1990  as  the  base  year  for  calculations. 
The  1990  inventory  is  considered 
representative  of  attainment  conditions 

CX)  Emissions  Inventory  Sut^^tJiARY 

(Tons  pef  day) 


because  the  NAAQS  was  not  violated 
during  1990. 

The  State  submittal  contains  the 
detailed  inventor>'  data  and  summaries 
by  county  and  source  categor>-.  The 
comprehensive  base  year  emissions 
inventory'  was  submitted  in  the  National 
Emission  Data  System  format.  Finally, 
this  inventory  was  prepared  in 
accordance  with  EPA  guidance.  It  also 
contains  summar>-  tables  of  the  1990 
base  year  and  was  projected  to  the  year 
2005. 


Year 

Area 

Non-road 

Mobile 

POWTt 

Total 

'?»0  ,,, 

32.82 
33.40 
34.40 
36.05 
37.09 
37.83 

0.95 
0.97 
0.99 
1.01 
1.03 
1.04 

285.79 
186.59 
212.6 
195.83 
187^ 
183.90 

4.44 
457 
64.71 
4.85 
4.97 
5.06 

324.00 
226.53 
252  76 
237.64 
230.32 
227.83 

1993 '  _ ™. _ „ _ _ 

1996 _ 

1999 

?00? 

'  Oxygenated  Fuel  program  was  In  place. 

B.  Demonstration  of  Maintenance — 
Projected  Inventories 

Total  CO  emissions  were  projected 
from  1990  base  year  out  to  2005.  These 
projected  Invenlones  were  prepared  in 
accordance  uith  EPA  guidance.  North 
Carolina  will  not  continue  the 
Oxygenated  Fuel  program  in  Winston- 
Salem.  The  proiections  show  that 
calculated  CO  emissions,  assuming  no 
oxygenated  fuels  program  after  1993.  are 
not  expected  to  exceed  the  level  of  the 
base  year  Inventory  during  this  time 
period.  Therefore,  it  is  anticipated  that 
Winston-Salem  will  maintain  the  CO 
standard  without  the  program,  and  the 
program  would  no  longer  be 
implemented  following  redesignation. 
In  case  of  an  air  quality  problem,  the 
program  may  be  implemented  as  a 
contingency  measure. 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  CO 
NAAQS  in  the  Winston-Salem/Forsyth 
County  area  depends,  in  part,  on  the 
State's  efforts  toward  tracking  indicators 
of  continued  attainment  during  the 
maintenance  period.  The  State  has  also 
committed  to  submit  periodic 
inventories  of  CO  emissions  ever)-  three 
years. 

U.  Contingency  Plan 

The  level  of  CO  emissions  in  the 
Winston-Salem/Forsyth  County  area 
will  largely  determine  its  ability  to  stay 
in  compliance  with  the  CO  NAAQS  in 
the  future.  Despite  the  State's  best 
efforts  to  demonstrate  continued 
compliance  with  the  NAAQS,  the 


ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS.  Also, 
section  175(AKd)  of  the  CAA  requires 
that  the  contingency  provisions  include 
a  requirement  that  the  State  implement 
all  measures  contained  in  the  SIP  prior 
to  redesignation.  Therefore,  North 
Carolina  has  provided  contingency 
measures  with  a  schedule  for 
implementation  in  the  event  of  a  future 
CO  air  quahty  problem.  The  plan 
contains  triggering  mechanisms  to 
determine  when  contingency  measures 
are  needed.  The  Winston-Saiem/Forsyth 
County  contingency  plan's  primary 
trigger  will  be  a  violation  of  the  CO 
NAAQS.  A  secondary  trigger  will  be 
activated  within  30  days  of  the  State 
finding  either:  (IJ  The  periodic 
emissions  inventory  exceeds  the  base 
Inventory  by  10  percent  or  more,  or  (2) 
a  monitored  air  quality  exceedance 
pattern  indicates  that  an  actual  CO 
NAAQS  violation  may  be  imminent.  A 
pattern  will  be  deemed  to  indicate  an 
imminent  violation  if:  (a)  One 
exceedance  of  the  standard  per  year  has 
been  monitored  at  a  single  monitor  for 
two  successive  years  and  those 
exceedances  are  at  least  greater  than  20 
percent  above  the  standard  (i.e.,  10.8 
ppm  or  above)  or  (b)  the  monitored  air 
quality  exceedance  pattern  otherwise 
suggest  that  a  CO  NAAQS  violation  is 
likely.  Within  45  days  of  the  trigger,  the 
State  will  activate  the  pre-adopted 
regulations  discussed  below  to  become 
effective  at  the  beginning  of  the  next  CO 
season.  When  other  measures  are 
needed  to  ensure  that  a  future  violation 
of  the  CO  NAAQS  does  not  occur,  the 


State  will  complete  the  adoption 
process  within  one  year  of  the 
secondary  trigger.  As  the  State  has 
demonstrated  that  the  area  will  continue 
to  maintain  the  standard  without  the 
Oxygenated  Fuels  program,  the  State 
v\ill  make  that  program  a  contingency 
measure  that  will  be  implemented  in  the 
event  of  a  trigger  being  activated  In  case 
of  a  primary  or  secondary'  trigger. 
NCE01  mil  implement  an  oxygenated 
gasoline  fuel  program  or  expand  an 
already-existing  program's  coverage.  In 
addition,  NCDEM  may  do  one  or  a 
combination  of  the  following:  expand 
the  l/M  program  coverage;  upgrade  to  an 
enhanc^  l/M  program;  institute 
transportation  control  measures;  or 
implement  an  emplov'ee  commute 
options  program.  EPA  finds  that  the 
contingency  measures  provided  in  the 
State  submittal  meet  the  requirements  of 
section  175A(d)  of  the  CAA. 

£.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA,  the  State  has  agreed  to  submit 
a  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years 

Final  Action 

EPA  is  approving  the  Winston-Salem/ 
Forsjlh  County  CO  maintenance  plan 
because  it  meets  the  requirements  set 
forth  in  section  175A  of  the  CAA.  In 
addition,  the  Agency  is  approving  the 
request  and  redesignating  the  Winston - 
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Salomv  Forsyth  CJouiity  CU  aiaa  to 
attainment,  because  the  State  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesignation. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
aciion  will  be  effective  November  7. 
1994  unless,  by  October  21.  1994 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  Bnal  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  November  7, 
1994. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

The  CO  SIP  is  designed  to  satisfy  the 
requirements  of  part  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  (X)  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
delete,  alter,  or  rescind  any  of  the  CO 
emission  limitations  and  restrictions 
contained  in  the  approved  CO  SIP. 
Changes  to  CO  SIP  regulations  rendering 
them  less  stringent  than  those  contained 


in  the  EPA  approved  plan  cannot  be 
made  unless  a  revised  plan  for 
attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  non-implementation  (section 
1 79(a)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to 
sections  110(a)(2)(H)  and  110(k)(2)  of 
the  CAA. 

Under  the  Regulatory  Flexibility  Act. 
5  use  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  it 
does  not  have  any  economic  impact  on 
any  small  entities.  Redesignation  of  an 
area  to  attainment  luider  section 
107(d)(3)(E)  of  the  CAA  does  not  impose 
any  new  requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  Accordingly,  I 
certify  that  the  approval  of  the 
redesignation  request  will  not  have  an 
impact  on  any  small  entities. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons,  Incorporation 
by  reference,  Intergovernmental 
relations.  Ozone. 

40  CFR  Part  Bi 

Air  pollution  control.  National  parks, 
and  Wilderness  areas. 

NORTH  CAROUt^A — CARBON  MONOXIDE 


Dated:  September  2.  1994. 
Joe  R.  Franzmathes, 

Acting  Regional  Administrator. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7671q. 

Subpart  11— North  Carolina 

2.  Section  52.1770  is  amended  by 
adding  paragraph  (c)(75)  to  read  as 
follows: 

§  52. 1 770    KJentrtication  of  plan. 

•     .    •         •         •         • 

(c)*   •   • 

(75)  The  redesignation  and 
maintenance  plan  for  Winston-Salera/ 
Forsyth  County  submitted  by  the  North 
Carolina  Department  of  Environmental 
Management  on  April  27,  1994,  as  part 
of  the  North  Carolina  SIP.  The  emission 
inventory  projections  are  included  in 
the  maintenance  plan. 

(i)  Incorporation  by  reference. 

(A)  Maintenance  Plan  for  the  Forsyth 
County  Carbon  Monoxide 
Nonattainment  Area  adopted  on  April 
14, 1994. 

(ii)  Other  material.  None. 

PART  81— {AMENDED] 

Subpart  C— Section  107  Attainment 
Status  Designations 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U  SO.  7401-7671q. 

2.  In  §81.334  the  table  for  "North 
Carolina-Carbon  Monoxide"  is  amended 
by  revising  the  entry  for  the  Winston- 
Salem/Forsyth  County  area  to  read  as 
follows: 

§81.334     North  Carolina. 
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Designated  area 


Designation 


Classification 


Dale' 


Type 


Date* 


Type 


WinstoivSalem  A/ea 
Forsyth  County  .. 


November  7.  1994 


'This date  Ifl  November  15,  1990.  unless  otherwise  r>oted. 
|FR  Doc  94-23294  Piled  9-20-94:  8  45  am) 
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40  CFR  Parts  52  and  81 
(OH31-2-6361;  FRL-^066-9] 

Approval  and  Promulgaton  o1 
implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes,  Ohio 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 

ACTKW:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
.^gency  is  approving  maintenance  plans 
and  redesignation  of  Morgan  and 
Washington  Coimties.  Ohio,  from 
nonattainment  to  attainment  for  sulfur 
dio.xide  (SO2).  and  is  deferring  action  on 
the  maintenance  plans  and 
redesignation  request  for  Gallia  and 
Coshocton  Counties.  This  action  for 
Morgan  and  Washington  Counties  is 
based  on  Ohio's  request,  and  provides 
that  the  new  source  review 
requirements  for  nonattainment  areas 
will  no  longer  apply  for  SO?  in  these 
two  counties. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  October  21,  1994. 
ADDRESSES:  Copies  of  the  maintenance 
plan  and  redesignation  request,  public 
comments  on  the  rulemaking,  and  other 
materials  relating  to  this  rulemaking  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  John  Summerhays  at  (312) 
886-6067  before  visiting  the  Region  5 
Office.)  United  States  Environmental 
Protection  Agency,  Region  5,  Air  and 
Radiation  Division,  77  West  Jackson 
Boulevard  (AE-17J),  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Summerhays  at  (312)  886-6067. 

SUPPLEMENTARY  INFORMATION; 

I.  Summary  of  Proposed  Rulemaking 

A  subsequent  submittal  provided 
stack  test  data  for  one  of  the  relevant 
facilities.  On  March  18.  1994.  at  59  FR 
12886.  USEPA  proposed  to  approve 
maintenance  plans  and  redesignation  of 
Morgan  and  Washington  Counties, 
Ohio,  from  nonattairunent  to  attainment 
for  sulfur  dioxide  (SO2).  In  that 
document,  USEPA  did  not  propose  to 
take  action  on  the  maintenance  plans 
and  redesignation  request  for  Gallia  and 
Coshocton  Counties.  The  notice  of 
proposed  rulemaking  (NPR)  included  a 
background  synopsis  of  the  State's 
submittals  and  the  applicable  criteria,  a 
full  review  of  the  State's  submittals,  and 
a  summary  of  the  proposed  action.  The 


NPR  contained  five  subsections 
corresponding  to  the  five  criteria  for 
redesignation  from  nonattainment  to 
attainment  given  in  section  107(d)(3)(E) 
of  the  Clean  Air  Act.  In  the  NPR.  USEPA 
made  the  following  proposed  findings: 
(i)  All  four  coimties  are  attaining  the  24- 
hour  air  quality  standard,  Morgan  and 
Washington  Counties  are  attaining  the 
3-hour  standard.  Jind  USEPA  did  not 
evaluate  whether  Coshocton  and  Gallia 
Counties  are  attaining  the  3-hour 
stand2ud;  (ii)  USEPA  considered 
approval  of  the  Morgan  and  Washington 
County  plans  imder  section  110(a)(2)  to 
satisf>''secUon  107(d)(3)(E)(ii)  for  these 
counties,  but  "based  on  questions  as  to 
whether  (Federal  Implementation  Plans 
(FIPs))  satisfv  the  requirements  of 
section  107(d)(3)(E)(ii),"  USEPA 
deferred  action  on  Ohio's  request  for 
Coshocton  and  Gallia  Counties;  (iii) 
USEPA  judged  all  four  counties  to  have 
permanent  and  enforceable  emission 
reductions;  (iv)  USEPA  judged  the 
maintenance  plans  for  Morgan  and 
Washington  Coimties  adequate,  and  did 
not  evaluate  the  maintenance  plans  for 
Coshocton  and  Gallia  Counties;  and  (v) 
USEPA  judged  that  Ohio  had  satisfied 
the  requirements  of  section  110  and  part 
D  of  title  I  for  Morgan  and  Washington 
Counties,  and  did  not  evaluate  whether 
these  requirements  were  satisfied  for 
Coshocton  and  Gallia  Counties.  On  the 
basis  of  this  review.  USEPA  proposed  to 
approve  the  maintenance  plans  and 
redesignation  request  for  Morgan  and 
Washington  Counties  and  did  not 
propose  action  for  Coshocton  and  Gallia 
Counties. 

n.  Public  Comments/USEPA  Responses 

One  letter  commenting  on  the 
proposed  rulemaking  was  received, 
submitted  by  the  Ohio  Environmental 
Protection  Agency  (OEPA).  This  letter 
included  as  an  attachment  a  letter 
commenting  on  the  same  issues,  sent 
from  Ohio  Governor  Voinovich  to 
Administrator  Carol  Browner  prior  to 
publication  of  the  notice  of  proposed 
rulemaking  The  comments  in  these 
letters  and  UbEPA's  responses  follow: 

Comment:  Ohio  supports  the 
proposed  action  with  respect  to  Morgan 
and  Washington  Counties. 

Response:  USEPA  received  no  adverse 
comments  on  this  part  of  its  proposal, 
and,  for  the  reasons  provided  in  the 
proposal,  concludes  that  the 
maintenance  plans  and  redesignation 
request  for  these  counties  should  be 
approved. 

Comment:  The  State  objects  to 
USEPA's  decision  to  defer  action  on  the 
redesignation  of  Coshocton  and  Gallia 
Counties,  and  in  particular  presents 
arguments  that  areas  subject  to  FIP 


limits  (promulgated  under  section 
1 10(c)  of  the  Clean  Air  Act)  rather  than 
SIP  limits  (approved  under  section 
110{k)  or  its  equivalent)  may  be 
redesignated.  Ohio  argues  that  FIP 
limits  are  equivalent  to  SIP  Umits.  The 
State  cites  language  previously  in 
section  110(d)  (essentially  moved  to 
section  302(q)  by  the  Clean  Air  Act 
Amendments  of  1990)  that  the 
"implementation  plan"  includes  both 
approved  State  submittals  and  federally 
promulgated  measures.  The  State 
comments  that  if  areas  with  FIPs  could 
not  be  redesignated,  then  "U.S.  EPA 
could  never  promulgate  a  FIP  because 
such  a  plan  would  not  provide  for 
attainment  redesignations  and  thus 
would  be  incomplete,"  and 
"nonattainment  areas  would  be  frozen, 
even  though  air  quality  may  be 
demonstrably  improved." 

Also,  the  Cktvemor  commented  that 
designations  are  based  on  air  quality 
and  that  FIPs  provide  for  permanent  air 
quality  improvement.  The  Governor 
concluded  that  Coshocton  and  Gallia 
Counties  have  been  exhibiting 
attainment  for  14  years,  and  tliat 
obstruction  to  the  attainment  status  of 
these  counties  is  based  on  a  narrow 
interpretation  of  the  Clean  Air  based  on 
"periodic  changes  in  review 
requirements."  and  is  inappropriate  and 
unnecessary. 

Response:  Section  107(d)(3)(E)  of  the 
Act,  as  amended  in  1990.  precludes 
USEPA  from  redesignating  areas  subject 
to  FIPs,  such  as  Coshocton  and  Gallia 
Counties  to  attainment.  That  section  of 
the  Act  prohibits  USEPA  from 
redesignating  a  nonattainment  area  to 
attainment  unless  the  area  satisfies 
certain  explicit  statutory  criteria.  It 
provides  that; 

The  Administrator  may  not 
promulgate  a  redesignation  of  a 
nonattainment  area  (or  portion  thereof) 
to  attainment  unless — 

(i)  The  Administrator  determines  that 
the  area  has  attained  the  national 
ambient  air  Quality  standard; 

(ii)  The  Administrator  has  fully 
approved  the  appUcable 
implementation  plan  for  the  area  under 
section  llO(k); 

(iii)  The  Administrator  determines 
that  the  improvement  in  air  quality  is 
due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(iv)  The  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
section  175A;  and 
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(v)  The  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  undnr  section  1 10  and  part  D. 

As  is  evident,  several  criteria  mu.st  be 
satisfied  for  an  area  to  be  redesignated 
to  attainment  apart  from  attaining  the 
national  ambient  air  quality  standard 
and  the  determination  that 
improvements  in  air  quality  are  due  to 
permanent  and  enforceable  reductions 
in  emissions.  It  is  those  criteria, 
especially  that  in  clauses  (ii),  (iv)  and 
(v).  that  are  pertinent  with  respect  to  the 
issue  of  whether  a  nonattainment  area 
may  be  redesignated  to  attainment  if 
there  is  FIP,  rather  than  a  SIP,  in  place. 

First,  the  language  of  clause  (iif 
re<;uires  that  for  USEPA  to  redesignate 
an  area,  USEPA  must  have  "fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
se<:tion  1 10(k)."  This  clause  clearly 
requires  that  a  SIP  be  in  place.  Only 
SIPs  are  approved  by  USEPA;  FlPs  are 
not  approved,  but  promulgated.  More 
importantly,  the  clause  refers  to 
approval  under  section  llO(k),  the 
provision  of  the  Act  setting  forth  the 
procedure  for  USEPA  to  act  on  SIP 
revisions  submitted  to  the  Agency  by 
states.  Thus,  a  FIP  does  not  qualify  as 
a  plan  approved  under  section  llO(k).  In 
contrast,  the  language  of  section  302(q) 
defines  the  term  "applicable  attainment 
plan"  as  meaning  a  FIP  or  a  SIP.  Thus, 
it  defines  "applicable  implementation 
plan  ■  as  "the  portion  (or  portions)  of  the 
implementation  plan,  or  most  recent 
revision  thereof,  which  has  been 
approved  under  section  110  (a  SIP. 
which  is  referred  to  In  section  107(d)), 
or  promulgated  under  section  110(c)  (a 
FIP.  which  is  not  referred  to  in  section 
107(d)(3)(E)(ii))." 

Second,  clause  (iv)  requires  that 
USEPA  have  fully  approved  a 
maintenance  plan  as  meeting  the 
requirements  of  section  175A.  Section 
175A(a)  requires  that  each  State  that 
submits  a  redesignation  request  to 
submit  "a  revision  qf  the  applicable 
State  implementation  plan  to  provide 
for  maintenance  of  the  national  primary 
ambient  air  quality  standard."  and  thus 
clearly  presupposes  that  a  SIP.  not  a 
FIP,  will  be  in  place  prior  to 
redesignation. 

Third,  clause  (v)  requires  that,  in 
order  to  have  an  area  redesignated  to 
attainment,  the  State  containing  the  area 
must  meet  "all  requirements  applicable 
to  the  area  under  seciion  110  and  part 
D."  As  these  requirements  concern 
various  SIP  submissions,  this  clause 
also  implicitly  means  that  USEPA 
cannot  approve  a  redesignation  request 
for  an  area  that  is  subject  to  a  FIP. 

Thus,  the  language  of  section 
107(d)(3)  plainly  prohibits  USEPA  from 


redesignating  an  area  to  attairmient  if 
that  area  is  subject  to  a  FIP.  This 
outcome  is  fully  consistent  with  a 
fundamental  policy  underlying  the 
law — that  the  states  have  primary 
responsibibty  for  attaining  and 
maintaining  air  quality  standards  and 
that  FlPs  are  intended  to  be  only  short- 
term  measures  to  fill  gaps  in  control 
strategies.  Further  evidence  of  this 
policy  is  provided  by  the  fact  that 
sanctions  imposed  under  section  179 
due  to  a  state's  failure  to  comply  with 
its  SIP  obligations  are  not  suspended  or 
lifted  due  to  USEPA's  promulgation  of 
a  FIP  pursuant  to  its  obligations  under 
section  110(c). 

USEPA  also  notes  that  areas  subject  to 
FlPs  are  not  frozen  in  place  as 
nonattainment  areas.  Assuming  that  the 
area  continued  to  satisfy  the  national 
ambient  air  quality  standards,  the  area 
would  be  eligible  for  redesignation  to 
attainment  once  the  state  submitted 
approvable  SIP  revisions  as  required  by 
the  Act,  and  submitted  an  approvable 
state  maintenance  plan. 

Comment:  In  another  argument  for 
redesignating  areas  with  FlP-based 
plans,  the  State  interprets  section 
110(n)(l).  the  "Savings  Clause,"  as 
providing  that  "(tlhe  authority  of 
USEIPA  to  redesignate  nonattainment 
areas  under  a  section  110(c)  plan  would 
remain  unchanged  as  a  result  of  the 
1990  Amendments."  The  State  believes 
that  former  section  110(d)  provided  this 
authority  prior  to  the  1990  amendments. 

Response:  Section  110(n)(l) 
authorizes  the  enforcement  of  plan 
elements  approved  prior  to  1990.  It  does 
not  authorize  USEPA  to  ignore  post- 
1990  Clean  Air  Act  criteria  in  judging 
the  acceptability  of  States'  requests.  The 
requirement  now  in  section 
107(d)(3)(Ej(ii)  requiring  a  plan 
approved  under  section  llO(k)  was  not 
included  in  the  pre- 1990  Clean  .Mr  Act 
or  in  USEPA's  guidance.  However,  this 
requirement  is  applicable  now  under 
the  Act. 

Comment:  The  Governor  commented 
that  "(ajreas  with  FlPs  have  been 
redesignated  in  Ohio  in  the  past," 
indicating  that  USEPA  agreed  that  FlPs 
provide  for  permanent  air  quality 
improvement,  and  indicating  further 
that  Gallia  and  Coshocton  Counties 
should  be  redesignated. 

Response:  Regardless  of  the  situation 
prior  to  the  enactment  of  the  Clean  Air 
Act  Amendments  of  1990.  the 
requirements  of  section  107(d)(3)lE)  are 
applicable  under  the  Act  now,  and  must 
be  satisfied  as  a  prerequisite  for 
redesignating  an  area  from 
nonattainment  to  attainment. 

Comment:  The  State  comments  that 
USEPA  should  not  use  1.95  as  the 


conversion  factor  from  coal  sulfur 
content  to  sulfur  dioxide  emissions,  but 
should  instead  use  the  factor  of  1 .9 
given  in  Supplement  F  of  AP-42  (dated 
July  1993). 

Response:  USEPA  agrees  with  the 
State's  comment.  Since  the  fuel  quality 
information  indicated  the  air  quality 
standards  being  met  using  a  1.95 
conversion  factor,  the  fuel  quality 
information  also  indicates  the  air 
quality  standards  being  met  using  a  1.9 
conversion  factor. 

III.  Rulemaking  Action 

USEPA  has  reviewed  the  State's 
submittals  and  other  related  material 
and.  for  the  reasons  stated  in  the 
proposal,  has  concluded  that  the 
maintenance  plan  and  redesignation 
request  for  Morgan  and  Washington 
Counties  satisfy  the  applicable  criteria 
for  approval.  Consequently.  USEPA 
approves  the  maintenance  plan  for  SO2 
for  Morgan  and  Washington  Counties, 
and  redesignates  these  two  counties  to 
attairunent.  USEPA  continues  to  defer 
action  with  respect  to  Ohio's 
maintenance  plans  and  redesignation 
requests  for  Coshocton  and  Gallia 
Counties. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  under  the  processing 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  an  October  4, 
1993  memorandum  from  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  f^diation.  On  January  6, 
1989,  the  Office  of  Management  and 
Budget  (OMB)  waived  Table  2  and  Table 
3  SIP  revisions  (54  FR  2222)  from  the 
requirements  of  section  3  of  Executive 
Order  22291  for  a  period  of  2  years.  The 
USEPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Elxecutive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  21, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 


this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFH  Part  52 

Air  pollution  control. 
Intergovernmental  relations,  Sulfur 
oxides. 

40CFRPartB1 

Air  pollution  control.  National  parks, 
Wilderness  areas. 


Dated:  August  25. 1994, 
Valdas  V.  Adamkus, 
Regional  Administrator 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q 
Subpart  KK— Ohio 

2.  Section  52.1881  is  amended  by 
adding  paragraph  (a)(12)  to  read  as 
follows: 

§  52.1881    Control  strategy:  Sulfur  oxides 
(sutfur  dioxide). 


(12)  In  a  letter  dated  June  25.  1992. 
Ohio  submitted  a  maintenance  plan  for 
sulfur  dioxide  in  Morgan  and 
Washington  Counties. 


PART  81— [AMENDED] 

1.  The  authority  citation  of  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

2.  In  §81.336  the  "Ohio-SOj"  table  is 
amended  by  revising  the  entries  for 
"Morgan  Ctwinty"  and  "Washington 
County"  to  read  as  follows: 

§81.336    Ohio. 


(a) 


Ohio— SO2 


Designated  area 


Does  not  Does  not 

meet  pn-  meet  sec-      Cannot  be 

mary  ondary         classified 

standards  standards 


Better  ttwn 

national 

standards 


Morgan  County  

Washington  County 
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■lOCFR  Part  81 
[PA46-1-6631:  FRL-6075-7] 

Designation  of  Areas  lor  Aii  Ckiality 
Planning  Purposes;  State  oi 
Pennsylvania;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  amendment. 

Summary:  On  December  21. 1993  (58  FR 
t)7JJ4),  EPA  took  final  action  to 
redesignate  areas  as  nonattainment  for 
the  PM-10  (particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers)  and  sulfur 
dioxide  (SO2)  national  ambient  air 
quality  standards  (NAAQS).  This  notice 
corrects  the  entry  for  "Warren  County" 
in  the  section  107  attainment 
designations  table  for  "Pennsylvania — 
SO/"  displayed  at  58  FR  67345.  "Mead 
Twp"  shall  be  classified  as  "Cannot  be 
classified"  only  and  not  "Does  not  meet 


secondary  standards".  "Clarendon 
Boro"  shall  be  classified  as  "Cannot  be 
classified".  "Warren  Boro"  shall  be 
classified  as  "Does  not  meet  secondary- 
standards"  in  addition  to  the 
classification  of  "Does  not  meet  primary 
standards".  The  remainder  of  the 
"Warren  County"  entry  is  complete  and 
accurate. 

EFFECTIVE  DATE:  January  20. 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Thomas  J.  Maslany,  Director.  Air, 
Radiation,  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III.  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Campbell.  Air  &  Radiation 
Programs  Branch  (3AT11).  U.S. 


Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107, 
phone:  (215)  597-9781 . 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  29.  1994. 
Stanley  LaskoH-ski, 

Acting  Regional  Administrator.  Rt^ion  III 

40  CFR  part  81  is  amended  as  follows; 
PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C— Section  107  Attainment 
Status  Designations 

2.  In  §81.339  the  table  for 
"Pennsylvania — SO2"  is  amended  by 
revising  the  entry  for  "Warren  County" 
to  read  as  follows: 

§81.339.    Pennsylvania. 
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Designatecl  area 


Does  not  Does  noJ  Befler 

meet  pri-  meet  sec-  Cannot  be       than  oa- 

mary             ondary  ciassitkfMj  tiona) 

standa/ds  standards  stanoaros 


VI.  Northwest  Pennsytvanta  Intrastate  AOCR: 
(A)  Warren  County. 

Conewango  Tv»p _ 

Mead  Twp  ~.— . 

Clarendon  Boro 

Warrvn  Boro 

PleaMnI  T\«p 

Giade  TvMp 


X 
X 


X 
X 
X 


X 
X 
X 
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MLLMO  COOC  t6«0-60-P 


DEPARTMFNT  Of  THE  INTERIOR 

Bureau  0^  Land  Management 

4J  CPR  PuDiic  Land  OnVf  7084 

[CO-932-421(>  Oii   COC  <H6748] 

Partial  Revocation  of  Public  Land 
Order  No.  2632;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  78.79 
acres  of  public  land  withdrawn  for  the 
Bureau  of  Reclamation  Savery-Fot  Hook 
Project.  The  land  is  no  longer  needed  for 
reclamation  purposes,  and  this 
revocation  is  necessary  to  enable  the 
disposal  of  the  land  through  exchange. 
EFFECTIVE  DATE:  September  21. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  Bl^  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood,  Colorado  8021S-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  2632.  which 
withdrew  public  land  for  the  Bureau  of 
Reclamation  Savery-Pot  Hook  Project,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Sixth  Princtpal  Meridian 

T.  12  N.,R.  89W  . 

Sec.  30.  lots  13  and  20. 

The  area  described  contains  78.79  acres  la 
MoAat  County. 


2.  At  9:00  a.m.  on  September  21,  1994 
the  land  described  in  paragraph  1  of  this 
order  will  be  open  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  the  April  24, 
1994.  segregation  of  record,  and  the 
requirements  of  applicable  law. 

3.  If  the  exchange  proposed  on  April 
25.  1994.  is  not  consummated,  the  land 
will  open  to  the  operation  of  the  public 
land  and  mineral  laws  at  9:00  a.m  on 
April  25.  1999.  through  expiration  of  the 
land  exchange  segregation,  or  sooner  if 
pubUshed  in  the  Federal  Register 

Dated:  September  9.  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[PR  Doc  94-23284  Filed  9-20-94;  8:45  am) 
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43  CFR  PjWc  Land  Order  7085 
[lD-943-4070-02;  IDI-04 790-01] 

Public  Land  Order  No   7049^ 
Correction,  Partial  Revocation  of 
Public  Land  Order  No   1703;  Idaho 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  will  add  a  flowage 
easement  estate  reservation  on  1.40 
acres  which  was  omitted  in  Public  Land 
Order  No.  7049. 

EFFECTIVE  DATE:  September  21.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay.  BLM  Idaho  State 
Office,  3380  Americana  Terrace.  Boise. 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

A  flowage  easement  is  hereby  added 
to  Public  Land  Order  No.  7049.  59  FR 


25338-25339,  May  16. 1994. 
Accordingly.  Public  Land  Order  No. 
7049  is  hereby  corrected  by  adding  at 
the  end  of  the  publication  on  page 
25339.  first  column,  line  8,  the 
following: 

3.  A  flowage  easement  estate  will  be 
reserved  for  the  Department  of  the 
Army,  Corps  of  Engineers  on  the 
following  lands: 

Boise  Meridian 

T.  56  N..  R.  4  W.. 

Sec  34,  Those  p>ortions  of  lots  3  and  4 
lying  southerly  of  the  Burlington 
Northern  Railroad  right-of-way  (formerly 
the  Great  Northern  Railway). 
The  area  described  contains  1.40  acres  in 
Bonner  County. 

Dated:  September  9. 1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  94-23285  Filed  9-20-94;  8:45  am) 
BU.UNG  COOC  4j1(M3a-P 


Fish  and  Wildlife  Service 

50  CFR  Pan  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  on  Petition 
To  Add  the  Flatwoods  Salamander  to 
the  List  of  Endangered  and  Threatened 
Wildlife 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  recision  of  previous 
90-day  petition  finding  for  the  flatwoods 
salamander,  and  issuance  of  a  new 
finding. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  rescinds  the  previous 
90-day  finding  made  on  a  petition  to  list 
the  flatwoods  salamander  {Ambystoma 
cingulatum)  as  an  endangered  or 
threatened  species  pursuant  to  the 
Endangered  Species  Act  (Act)  of  1973, 


as  amended.  The  previous  finding, 
made  on  May  6.  1993,  indicated  that  the 
petition  did  not  present  substantial 
information  that  the  petitioned  action 
may  be  warranted.  The  current  finding, 
based  upon  recent  changes  to  the 
Service's  draff  internal  guidcmce  for 
petition  management,  is  that  the 
petition  presents  substantial 
information  that  the  requested  action 
may  be  warranted.  A  formal  review  of 
the  species'  status  is  initiated  pursuant 
to  the  current  90-day  finding. 
DATES:  The  finding  announced  in  this 
document  was  made  on  September  16, 
1994.  To  be  considered  in  the  12-month 
finding  for  this  petition,  information 
and  comments  should  be  submitted  to 
the  Service  by  November  21,  1994. 
ADDRESSES:  Comments  and  information 
concerning  this  petition  should  be  sent 
to  the  U.S.  Fish  and  Wildlife  Service, 
6578  Dogwood  View  Parkway,  Suite  A, 
Jackson.  Mississippi  39213.  The 
petition,  finding  and  supporting  data  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  cuidrcss. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Linda  LaClaire  at  the  above  address. 

SUPPLEMENTARY  INFORMATtON: 

Background 

Section  4(b)(3)(A)  of  the  Act,  as 
amended,  requires  that  the  Service  make 
a  finding  on  whether  a  petition  to  list, 
delist  or  reclassify  a  species  presents 
substantial  scientific  or  commercial 
information  to  demonstrate  that  the 
petitioned  action  may  be  warranted.  To 
the  maximum  extent  practicable,  the 
finding  shall  be  made  within  90  days 
following  receipt  of  the  petition  and 
promptly  published  in  the  Federal 
Register.  The  Service  must  also 
commence  a  timely  status  review  of  the 
petitioned  species  if  its  accompanying 


information  results  in  a  positive  finding. 
Following  a  positive  90-day  finding, 
Section  4fb)(3)(B)  of  the  Act  requires  the 
Service  to  make  a  12-month  finding  as 
to  whether  the  petitioned  action  is:  (1) 
Not  warranted.  (2)  warranted;  or  (3) 
warranted  but  precluded  by  other  listing 
activity. 

On  May  18,  1992,  the  Service  received 
a  petition  fi-om  the  Biodiversity  Legal 
Foundation  and  Ms.  Elizabeth  Carlton  to 
list  the  flatwoods  salamander  as 
endangered  or  threatened  and  to 
designate  critical  habitat.  The  petition 
states  that  available  evidence  indicates 
the  population  of  the  flatwoods 
salamander  has  declined  precipitously, 
that  it  is  on  the  threshold  of  extirpation 
in  many  locations,  that  it  has  been 
extirpated  from  a  large  portion  of  its 
historic  range,  and  that  it  has  suffered 
rapid  decline  in  National  Forests.  After 
a  review  of  all  available  information,  the 
Service  made  a  90-day  petition  finding 
on  May  6.  1993.  that  the  petition  did  not 
present  substantial  information  that  the 
petitioned  action  may  be  warranted;  the 
finding  was  announced  in  the  Federal 
Register  of  May  12.  1993  (58  FR  27986). 
The  primary  basis  for  the  finding  was 
that  the  petitioners  did  not  present  any 
information  not  already  in  possession  of 
the  Service,  and  a  status  review  of  the 
species  was  already  in  progress  through 
the  inclusion  of  the  species  as  a  category' 
2  candidate  in  the  Service's 
comprehensive  notice  of  review  for 
animal  candidates.  Category  2 
candidates  are  taxa  for  which 
information  in  the  possession  of  the 
Service  indicates  that  prof>osing  to  list 
as  endangered  or  threatened  is  possibly 
appropriate,  but  for  which  conclusive 
data  on  biological  vulnerabihty  and  • 
threat  are  not  currently  available  to 
support  proposed  rules. 

On  August  12,  1993,  the  Biodiversity 
Legal  Foundation  and  Elizabeth  Carlton 


notified  the  Service  of  intent  to  file  a 
lawsuit  challenging  the  90-day  finding, 
and  on  April  25.  1994.  suit  was  filed.  In 
response  to  the  agreed  settlement,  and 
biased  upon  the  Service's  current  draft 
guidance  relating  to  petitions  for  listing 
category  2  candidate  species,  the  90-dav 
finding  made  on  May  6.  1993,  is 
rescinded,  and  it  is  replaced  by  a 
finding  indicating  that  the  petitioners 
have  presented  substantial  information 
that  the  requested  action  may  be 
warranted.  The  Endangered  Species  .^ct 
does  not  indicate  that  designation  of 
critical  habitat  is  a  petitionable  action, 
but  the  Service  will  consider  such 
designation  in  the  event  that  the 
flatwoods  salamander  is  proposed  for 
listing.  A  status  review  of  the  flatwoods 
salamander  is  currently  in  progress  in 
connection  v^ith  the  Service's  notice  of 
review  for  animal  candidates. 
Additionally,  the  Service  hereby 
announces  its  formal  review  of  the 
species'  status  pursuant  to  this  90-day 
petition  finding.  Public  comments 
regarding  population  trends,  biological 
vulnerability  and  threats  to  this  species 
should  be  sent  to  the  office  specified  in 
the  ADDRESSES  section. 

Author 

The  primary  author  of  this  document 
is  Ms.  Linda  LaClair  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C 
1531-1544). 

Dated:  September  16,  1994. 
Moihe  H.  Beattie, 

Director.  Fish  and  Wildlife  Senice. 

[FR  Doc  94-23476  Filed  9-19-94;  142  pm) 
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Proposed  Rules 


t-i-ili  ral  Register 

Vnl.  59.  No.  1H? 

Wednesday.  September  21.  1994 


TNs  section  o«  the  FEDERAL  REGISTER 
cootains  nottces  to  ttie  pubJic  o<  the  proposed 
issuance  ol  rules  and  regulatx>ns.  The 
purpose  of  these  rxjtices  is  to  g«ve  interested 
persons  an  opportunity  to  participate  in  ttw 
rule  fnaKing  poor  to  the  adoption  ol  tt>e  final 
rules 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  94-NP»*-127-A0] 

Airworthiness  Directives;  de  Havilland 
Model  DHC-8-100  and  -OOO  Series 
Airplanes 

agency:  Federal  Aviation 
Aiiministralion,  DOT. 
ACTK)«:  Notice  of  proposed  rulemaking 
(NFRM). 

SUMMARY:  This  document  proposes  the 
a(l(jptiun  of  a  new  airworthiness 
directive  (ADl  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8-100 
and  -300  series  airplanes.  This  proposal 
would  require  an  inspection  to  verify 
the  integrity  of  the  shield  grounds  for 
the  cable  harness  of  the  electronic 
engine  control  (EEC),  and  correction  of 
any  discrepancy.  This  proposal  also 
would  require  measurement  of  the 
electrical  resistance  of  certain  shield 
grounds,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  a  report  of  an 
ongine  flameout  after  a  lightning  strike, 
due  to  several  shields  for  the  cable 
harness  of  the  EEC  not  being  properly 
grounded  to  the  airframe.  The  actions 
specified  by  the  proposed  .\D  are 
intended  to  prevent  engine  flameoiit 
due  to  insufhcient  protection  of  the 
EEC 

DATES:  Comments  must  be  re<:eive(l  by 
October  31.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
.Administration  (F.AA),  Transport 
.Airplane  Directorate  ANM-103. 
Attention.  Rules  Docket  No.  94-NM- 
127-AD.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington  98055-4056. 
Comments  may  l»e  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Fe<leral  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
iktmtwirdier  Inc..  Bombardier  Regional 


Aircraft  Division.  Garratt  Boulevard. 
Downsview.  Ontario.  Canada  M3K  1Y5 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  S\V.. 
Renton.  Washington,  or  at  the  FAA. 
Engine  and  Propeller  Directorate.  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue.  Room  202. 
Valley  Stroani.  Ntnv  York 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Fiesel.  Aerospace  Engineer, 
Propulsion  Branch.  ANE-174.  FAA. 
Engine  and  Propeller  Directorate.  New- 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue.  Room  202. 
Valley  Stream.  New  York  11581; 
telephone  (516)  791-7421;  fax  (516) 
791-9024 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
rtKXMved  on  or  before  the  closing  date 
for  comments,  specified  above,  w  ill  l)e 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Dix:ket  Number  94-NM-127-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commcnfer. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
F.\.\.  Transport  Airplane  Dire<:torate. 


ANM-103.  Attention:  Rules  Docket  No. 
94-NM-127-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055^056. 

Discussion 

On  April  25.  1989.  the  FAA  issued 
.AD  85-14-51  R2.  amendment  39-€207 
(54  FR  19875.  May  9.  1989),  which  is 
applicable  to  certain  de  Havilland 
Model  DHC-8-100  series  airplanes. 
That  AD  requires  revising  the 
Limitations  Section  of  the  FA.A- 
approved  Airplane  Flight  Manual 
(AFM)  to  prohibit  takeoff,  landing,  and 
climb  in  the  vicinity  of  lightning  or 
thunderstorms;  and  to  require 
continuous  ignition  operation  during 
takeoffs.  takeoff  climb  to  1500  feet  above 
ground  level,  final  approach,  and 
landing  within  5  nautical  miles  of 
lightning  and  thunderstorms.  That  AD 
also  requires  the  installation  of  four 
modifications  designed  to  protect  the 
electronic  engine  control  (EEC)  from  the 
effects  of  lightning  strike,  which,  when 
accomplished,  terminates  the 
requirements  of  that  AD  and  allows  for 
the  removal  of  the  AFM  limitations. 

Since  issuance  of  that  AD,  Transport 
Canada  Aviation,  which  is  the 
airworthiness  authority  for  Canada,  has 
advised  the  FAA  of  a  report  of  an  engine 
flameout  after  a  lightning  strike  on  a 
Model  DHC-8  series  airplane. 
Modifications  required  by  AD  85-14-51 
R2  had  been  accomplished  on  that 
airplane.  Investigation  revealed  that  the 
engine  fiameout  occurred  because 
several  shields  for  the  cable  harness  of 
the  EEC  were  not  properly  grounded  to 
the  airframe.  This  condition,  if  not 
corrected,  could  resuh  in  insufficient 
protection  of  the  EEC  and  may  lead  to 
an  engine  flameout  following  a  lightning 
strike. 

Bombardier  has  issued  Service 
Bulletins  SB.  8-73-18  (for  Model  DHC- 
8-100  series  airplanes)  and  SB.  8-73- 
19  (for  Model  DHC-8-300  series 
airplanes),  both  dated  April  29.  1994. 
which  describe  procedures  fur  a  visual 
inspection  to  verify  the  integrity  of  the 
shield  grounds  for  the  cable  harness  of 
the  EEC.  and  correction  of  any 
discrepancy.  The  service  bulletins  also 
describe  procedures  for  measurement  of 
the  electrical  resistance  of  certain  shield 
grounds,  and  repair,  if  necessary.  The 
repair  procedures  consist  of  ensuring 
that  the  metal  overbraid  (which 
provides  lightning  protection  for  the 
EEC  cable  harness)  is  electrically  | 


bonded  to  the  connector  and  the 
electrical  receptacles  are  electrically 
bonded  to  the  airframe.  Transport 
Canada  Aviation  classified  these  service 
bulletins  as  mandatory  and  issued 
Canadian  Airworthiness  Directive  CF- 
94-09.  dated  May  5.  1994.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  hkely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  visual  inspection  to  verify  the  integrity 
of  the  shield  grounds  for  the  cable 
harness  of  the  EEC.  and  correction  of 
any  discrepancy.  This  AD  also  would 
require  measiirement  of  the  electrical 
resistance  of  certain  shield  grounds,  and 
repair,  if  necessary.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  141  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  16  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $124,080,  or  $880  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXJT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amer>ded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airivorthiness 
directive: 

De  Havilland,  Inc.:  94-NM-127-AD. 

Applicability:  Model  DHC-8-102.  -103, 
and  -106  series  airplanes,  serial  numbers  3 
through  369  inclusive;  and  Model  DHC-ft- 
301,  -311,  and  -314  series  airplanes,  serial 
numbers  100  through  370  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  engine  flameout  following  a 
lightning  strike,  accomplish  the  following: 

(a)  Within  45  days  after  the  effective  date 
of  this  AD.  perform  a  visual  inspection  of  the 
mounting  clamps  and  "breakout  junctions" 
in  the  metal  overbraid  to  verify  the  integrity 
of  the  shield  grounds  for  the  cable  harness  of 
the  electronic  engine  control  (EEC),  in 
accordance  with  de  Havilland  Service 
Bulletin  SB.  8-73-18  (for  Model  DHC-8-100 
series  airplanes),  or  SB.  8-73-19  (for  Model 
DHC-8-300  series  airplanes),  both  dated 
April  29, 1994,  as  applicable.  If  any 
discrepancy  is  found,  prior  to  further  flight, 
correct  the  discrepancy  in  accordance  with 
the  applicable  service  bulletin. 


(b)  Within  45  days  after  the  effiective  date 
of  this  AD.  perform  an  electrical  resistance 
measurement  of  Class  A  and  Class  B  shield 
grounds  in  accordance  with  de  Havilland 
Service  Bulletin  SB.  8-73-18  (for  Model 
DHC-8-100  series  airplanes),  or  SB  8-73-19 
(for  .Model  DHC-8-300  series  airplanes),  both 
dated  April  29.  1994,  as  applicable. 

(1)  For  Class  A  shield  grounds:  If  the 
electrical  resistance  exceeds  the  value 
specified  in  the  service  bulletin,  within  50 
flight  hours  after  performing  the  resistance 
measurement  repair  in  accordance  with  the 
applicable  service  bulletin. 

(2)  For  Class  B  shield  grounds:  If  the 
electrical  resistance  exceeds  the  value 
specified  in  the  service  bulletin,  within  180 
days  after  performing  the  resistance 
measurement  repair  in  accordance  with  the 
applicable  service  bulletin. 

(c)  For  Model  DHC-8-102.  -103.  and  -106 
series  airplanes  on  which  an  interim  shield 
ground  Is  installed  in  accordance  with 
f>aragraphs  19  and  93  of  the  Accomplishment 
Instructions  of  de  Havilland  Service  Bulletin 
SB.  8-73-18.  dated  April  29,  1994:  Within 
one  year  after  the  effective  date  of  this  AD. 
restore  the  airplane  to  the  Post-Modification 
8/0772  configuration  in  accordance  with 
paragraph  161  of  the  Accomplishment 
Instructions  of  that  service  bulletin. 

(d)  For  Model  DHO8-301.-311.  and-314 
series  airplanes  on  which  an  interim  shield 
ground  is  installed  in  accordance  with 
paragraphs  19  and  112  of  the 
Accomplishment  Instructions  of  de 
Havilland  Service  BuUeUn  S.B.  8-73-19. 
dated  April  29.  1994:  Within  one  vear  after 
the  effective  date  of  this  AD.  restore  the 
airplane  to  the  Post-Modification  8/0772 
configuration  in  accordance  with  paragraph 
200  of  the  Accomplishment  Instructions  of 
that  service  bulletin. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  AS'E-170. 
F/VA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  F/\J^  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  ttie  Manager.  .New  York  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  ACO. 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21  199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199).  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  .^D 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  15, 1994. 
Donald  L.  Riggin, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  94-23327  Filed  9-20-94;  845  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(CA37-10-6383,  FRL-607&-41 

Approval  and  Promulgation  of 
Implementation  Plans.  California  State 
Imptementation  Plan  Revision.  Santa 
Barbara  County  Air  Pollution  Control 
District 

agency:  Environmental  Protection 

.Agency  (EPA). 

ACTION:  Notice  of  propostnl  ruleniakuig 

(NPRM). 


summary:  EPA  is  proposing  to  approve 
;i  revision  to  the  California  State 
Implementation  Plan  (SIP)  for  ozone 
The  revision  concerns  the  control  of 
oxides  of  nitrogen  (NO.)  from  industrial 
boilers,  steam  generators,  and  process 
heaters  in  Santa  Barbara  County  The 
nile  limits  NO,  and  carbon  monoxide 
emissions  from  these  sources.  The 
intended  effect  of  proposing  approval  of 
this  rule  is  to  regulate  emissions  of  NO, 
in  accordance  with  the  requirements  of 
the  Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act)  EPA's  final  aciion  on 
this  notice  of  proposed  rtdemaking  will 
incorporate  this  rule  into  the  federally 
approved  SIP.  fcTA  has  evaluated  this 
rule  and  is  proposing  to  approve  it 
under  provisions  of  the  CAA  regarding 
EPA  actions  on  SIP  submittals.  SIPs  for 
national  primarv'  and  secondary  ambient 
airquality  standards,  and  plan 
requirements  for  nonattainment  areas 
DATES:  Cx)mments  on  this  proposed 
action  must  be  received  in  writing  on  or 
l>efon>  October  21.  1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer.  Rulemaking  Section 
(A-5-3).  Air  and  Toxics  Division.  U.S 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105. 

Copies  of  the  rule  revision  and  EPA's 
evaluation  report  of  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  for 
inspection  at  the  following  locations; 

Stationary  Source  Rulemaking  Sc!Ction 
(A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94 105 

California  Air  Resources  Board. 
Stationary  Source  Division.  Rule 
Evaluation  Section.  2020  "L  "  Street, 
iiacramento.  CA  95812. 

Santa  Barbara  Cxjunty  Air  Pollution 
Control  District.  Rule  Development 
Section,  26  Castilian  Drive  B-23.  Goleta. 
CA  93117 


FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Colombo.  Stationary  Source 
Rulemaking.  (A-5-3).  Air  and  Toxics 
Division.  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.  San  Francisco.  CA  94105 
Telephone:  (415)  744-1202 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  15.  1990.  the  Clean  Air 
Act  Amendments  of  1990  (CAA)  were 
enacted.  Public  Law  101-549,  104  Stat. 
2399.  codified  at  42  U.S.C.  7401-7671q 
The  air  quality  planning  requirements 
for  the  reduction  of  NO.  emissions 
through  reasonably  available  control 
technology  (RACT)  are  set  out  in  section 
182(0  of  the  CAA.  On  November  25. 
1992.  EPA  published  a  NPRM  entitled 
"State  Implementation  Plans;  Nitrogen 
Oxides  Supplement  to  the  General 
Preamble;  Clean  Air  Act  Amendments 
of  1990  Irnpirmcntation  of  title  I: 
Proposed  Rule."  (the  NO,  Supplement) 
which  describes  the  requirements  of 
section  182(0.  The  November  25.  1992. 
document  should  be  referred  to  for 
further  information  on  the  NO, 
requirements  and  is  incorporated  into 
this  document  by  reference. 

Section  182(0  of  the  Clean  Air  Act 
requires  States  to  apply  the  sanie 
requirements  to  major  stationary  sources 
of  NO,  ("major"  as  defined  in  sections 
302  and  182(c).  (d).  and  (e))  as  are 
applied  to  major  stationary  sources  of 
volatile  organic  compounds  (VOCs).  in 
moderate  or  above  ozone  nonattainment 
areas.  Santa  Barbara  County  is  classified 
as  a  moderate  nonattainment  area  for 
ozone; '  therefore  the  Santa  Barbara 
County  area  is  subject  to  the  R,ACT 
requirements  of  section  182(b)(2).  cited 
above. 

Section  182(b)(2)  requires  submittal  of 
RACT  rules  for  major  stationary  sources 
of  VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technologies 
guidelines  (CTG)  document  or  a  post- 
enactment  CTG  document)  by 
November  15.  1992.  There  were  no  NO. 
CTGs  issued  before  enactment  and  EPA 
has  not  issued  a  CTG  document  for  any 
NO,  categor>'  since  enactment  of  the 
CAA.  The  RACT  rules  covering  NO, 
sources  and  submitted  as  SIP  revisions 
are  expected  to  require  final  installation 
of  the  actual  NO,  controls  by  May  31. 
1995  for  those  sources  where 
installation  by  that  date  is  practicable. 

This  document  addresses  EPA's 
proposed  action  for  Santa  Barbara 


County  Air  Pollution  Control  District 
(SBCAPCD)  Rule  342.  Control  of  NO. 
from  Boilers.  Steam  Generators,  and 
Process  Heaters.  The  rule  was  adopted 
by  the  SBCAPCD  on  March  10.  1992  and 
submitted  by  the  State  of  California  on 
June  19.  1992.  Submitted  Rule  342  was 
found  to  be  complete  on  August  27, 
1992  pursuant  to  EPA's  completeness 
criteria  that  are  set  forth  in  40  CFR  part 
51 .  appendix  V  •  and  is  b«;ing  proposed 
for  approval  into  the  SIP. 

NO,  emissions  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  Rule  342  controls  emissions  of 
NO,  and  carbon  monoxide  from 
commercial  and  industrial  boilers, 
steam  generators,  and  process  heaters 
which  are  used  in  a  wide  variety  of 
applications  providing  steam,  heat,  and 
hot  water  for  industrial,  institutional, 
and  commercial  operations.  Rule  342 
was  adopted  as  part  of  SBCAPCU's 
efforts  to  achieve  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  and  in  response  to  the  CAA 
requirements  cited  above.  The  following 
is  EPA's  evaluation  and  proposed  action 
for  Rule  342. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
NO,  rule.  EPA  must  evaluate  the  rule  for 
consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110.  and  part  D  of  the  CAA 
and  40  CFR  part  51  (Requirements  for 
Preparation.  Adoption  and  Submittal  of 
Implementation  Plans).  The  EPA 
interpretation  of  these  requirements, 
which  forms  the  basis  for  this  action, 
appears  in  the  NO,  Supplement  and 
various  EPA  policy  guidance 
documents. '  Among  these  provisions  is 
the  requirement  that  a  NO,  rule  must,  at 
a  minimum,  provide  for  the 
implementation  of  RACT  for  stationary 
sources  of  NO,  emissions. 

For  the  purposes  of  assisting  state  and 
local  agencies  in  developing  NO,  RACT 
rules.  EPA  prepared  the  NO, 
Supplement  to  the  General  Preamble, 
cited  above  (57  FR  55620).  In  the  NO. 
Supplement.  EPA  provides  guidance  on 
how  R.\CT  will  be  determir.ed  for 
stationary  sources  of  NO,  emissions.         | 
While  most  of  the  guidance  issued  by       i 


•  SanU  Bart>«ra  County  was  designatrd 
nonattainment  and  claisined  by  oppratlon  o(  Uu 
pursuant  to  sections  107(dl  and  181(a)  upon  thr 
dst«  o(  enactment  of  the  C.\.\  See  55  KR  5b694 
(^iOv»lnbM  e.  1991) 


•  ETA  adopted  the  completeness  criteria  on 
February  16,  1990  (55  FR  5830)  and,  pursuant  to 
section  110(l.)(l)(A)  of  the  CAA.  revised  the  criterid 
on  August  26.  1991  (56  FR  42216). 

'  Among  other  things,  the  pre-amcndment 
guiddnce  consists  of  those  portions  of  the  propos<K! 
po&t-1987  ozone  and  cartwn  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November  24.  1987); 
"Issues  Relating  to  VOC  Regulation  Culpoints. 
Ueficiencies.  and  Deviations,  ClarifiLation  to 
Appendix  D  of  November  24.  1987  Federal  Regisiet 
Notice"  (Blue  Book)  (notice  of  availability  waa 
published  in  the  Fodrral  RcgiMer  on  May  25. 19881. 


EPA  on  what  consdtufes  RACT  for 
stationary  sources  has  been  directed 
towards  application  for  VOC  sources, 
much  of  the  guidance  is  also  applicable 
to  RACT  for  stationary  sources  of  NO» 
(see  section  4.5  of  the  NO,  Supplement). 
In  addition,  pursuant  to  section  183(c), 
EPA  is  issuing  alternative  control 
technique  documents  (ACTs)  that 
identify  alternative  controls  for  all 
categories  of  stationary  sources  of  NO>, 
The  ACT  documents  will  provide 
information  on  control  technology  for 
stationary  sources  that  emit  or  have  the 
potential  to  emit  25  tons  per  year  or 
more  of  NO,.  However,  the  ACTs  will 
not  establish  a  presumptive  norm  for 
what  is  considered  RACT  for  stationary 
sources  of  NO,.  In  general,  the  guidance 
documents  cited  above,  as  well  as  other 
relevant  and  applicable  guidance 
documents,  have  been  set  forth  to 
ensure  Uiat  submitted  NO,  RACT  rules 
meet  Federal  RACT  requirements  and 
are  fully  enforceable  and  strengthen  or 
maintain  the  SIP. 

Rule  342  applies  to  all  boilers,  steam 
generators,  and  process  heaters  with 
rated  heat  inputs  greater  than  or  equal 
to  5  million  British  Thermal  Units  per 
hour  (MMBtu/hr)  used  in  Industrial, 
institutional,  and  commercial 
operations.  The  rule  limits  NO, 
emissions  from  units  with  rated  heat 
inputs  greater  than  or  equal  to  5 
MMBtu/hr  and  with  annual  heat  input 
greater  than  or  equal  to  9  billion  Btu  to 
30  parts  per  million  (ppm)  or  0.036 
pound  per  million  BTU  (Ib/MMBtu) 
when  operated  on  gas.  For  the  same  size 
units  with  annual  heat  inputs  of  the 
same  level,  which  are  operated  on 
nongaseous  fuel,  the  rule  limits  NO, 
emissions  to  40ppm  or  0.052  Ib/MMBtu 
of  heat  input.  The  same  size  units 
operating  with  annual  heat  inputs  of 
less  than  9  billion  Btu  are  required  to 
maintain  stack-gas  oxygen 
concentrations  at  less  than  3  percent  or 
perform  aimual  tune-ups.  Final 
compliance  with  these  limits  is  required 
by  March  10,  1996. 

The  RACT  limits  specified  in  the 
California  Air  Resources  Board's 
(CARB's)  reasonably  available  control 
technology/best  available  retrofit  control 
technology  (RACT/BARCT) 
aetermination  for  these  types  of  units 
are  70  ppm  (0.084  Ib/MMBtu)  and  115 
ppm  (0.150  Ib/MMBtu)  for  units  fired 
with  gas  and  nongaseous  fuels  while 
those  for  BARCT  are  30  ppm  and  40 
ppm,  respectively.  Although  Rule  342's 
BARCT  limits  (30ppm/40ppm)  are  more 
stringent  than  what  EPA  would  consider 
as  RACT  (70ppm/115ppm)  for  these 
sources,  the  additional  reductions 
obtained  beyond  those  attributable  to 
RACT  are  assumed  necessary  for 


SBCAPCD's  attainment  planning 
purposes. 

In  evaluating  the  rule.  EPA  must  also 
determine  whether  the  CAA 
requirement  for  RACT  implementation 
by  May  31,  1995  is  met.  The  rule  was 
written  such  that  final  compliance  is  not 
required  until  4  years  after  the  date  of 
adoption.  Since  the  rule  was  adopted  in 
March  1992,  final  compliance  is  not 
required  until  March  1996.  Under 
certain  circumstances,  the 
determination  of  what  constitutes  RACT 
could  include  consideration  of 
advanced  control  technologies,  i.e., 
California's  requirement  for  BARCT.  In 
these  cases,  the  CAA's  May  1995  date 
for  RACT  implementation  may  be 
satisfied  in  BARCT  rules  that  establish 
"interim  RACT"  by  May  1995,  and 
require  emission  limitations  based  on 
advanced  control  technologies  (BARCT) 
be  met  after  May  1995.  Rule  342 
requires  that  interim  control  measures 
be  met  to  ensure  progress  toward  final 
compliance.  The  interim  control 
measures  include  applying  for  a  permit 
to  operate  and  authority  to  construct 
and  the  development  and  submission  of 
a  compliance  plan.  A  more  detailed 
discussion  of  the  sources  controlled,  the 
controls  required,  £md  the  justification 
for  why  these  controls  represent  RACT 
can  be  found  in  the  Technical  Support. 
Document  (TSD)  for  Rule  342,  dated 
May  1994. 

EiPA  has  evaluated  the  submitted  rule 
and  has  determined  that  it  is  consistent 
with  the  CAA,  EPA  regulations  and  EPA 
poUcy.  Therefore,  SBCAPCD  Rule  342, 
Control  of  NO,  from  Boilers.  Steam 
Generators,  and  Process  Heaters  is  being 
proposed  for  approval  under  section 
110(k){3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a)  and  part 
D.  Nothing  in  this  action  should  be 
construed"  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 


entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  affected  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  prejjaration  of  a  regulatory 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.  .  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410  {a)(2). 

The  OMB  has  exem^jled  this  action 
from  E.O.  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401--671q. 

Dated:  September  8.  1994. 
John  Wise, 

Acting  Regional  Administrator. 
IFR  Doc.  94-23351  Filed  9-20-94:  8:45  am) 

BILUNG  CODE  6560-&0-F 


40  CFR  Part  52 

[CT-11-1-5813;  ME-11-1-6313;  RMO-1- 
6319;  VT-6-1-6312;  A-1-FRL-6076-5] 

Clean  Air  Act  Approval  and 
Promulgation  of  Emission  Statement 
Implementation  Plans  for  Connecticut, 
Maine,  Rhode  Island,  and  Vermont 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  full 
approval  of  revisions  to  the  respective 
State  Implementation  Plans  (SIPs)  for 
the  following  four  States:  Connecticut, 
Maine.  Rhode  Island,  and  Vermont. 
Revisions  to  the  SIP  were  submitted  by 
each  of  these  four  States  to  implentent 
an  emission  statement  program  tor 
stationary  sources  throughout  the  State, 
Connecticut  submitted  section  22a-l  74- 
4(c)(1),  "Recordkeeping  and  Reporting," 
and  amendments  to  the  SIP  narrative 
entitled  "Revision  to  State 
Implementation  Plan  for  Air  Quality 
Emission  Statements"  on  January  12. 
1993.  On  January  3,  1994,  Maine 


4H412        FtMiei.ii  K.-?:isffr    '  Vol    ^iQ    No    1R2  /  Wndnpsdnv.  Septembor  21,  \99A  I  Proposed  Rules 


Federal  Register  /  Vol.  59,  No,  182  /  V^ednesday.  September  21,  1994  /  Proposed  Rules       48413 


4B412 


K»»dpr.i!    Kr?;istrr    '  V<-1     Y>    So     1R2    '   VV.',in.-siiiv    S.-v^.-uU-t   21     1^4    '   Prnpo<;»^dRiilo^ 


Federal  Register  /  Vol.  59,  No.  182  /  Wednesday.  September  21,  1994  /  Proposed  Rules       48413 


submittPd  Chapter  137.  "Emission 
Statements"  and  ameadmeots  to 
Chapter  100.  "Definitions."  Rhode 
Island  submitted  amendments  to 
Regulation  Number  14  entitled  "Record 
Keeping;  and  Reporting"  on  January  12. 
1993.  On  August  9.  1993.  Vermont 
submitted  a  rule  entitled  "Registration 
of  Air  Contaminant  Sources."  Sections 
S-801  through  S-806.  and  a  SIP 
Narrative.  "State  of  Vermont  Air  Quality 
Implementation  Plan.  February  1993." 
These  SI?  revisions  were  submitted  by 
the  States  to  satisfy  the  Fedenl 
requirements  for  an  emission  statement 
program  as  part  of  the  SIP. 
COMMENTS:  Public  comments  are 
solicited  on  the  requested  SIP  revisions 
and  on  US  EPA's  proposal  to  approve. 
DATES:  Comments  received  in  writing  by 
October  21.  1994.  will  be  considered  In 
the  development  of  US  EPA's  final 
rulemaking  acti(A. 
ADDRESSES:  Comments  should  be 
mailed  to  Linda  M.  Murphy.  Director. 
Air.  Pesticides,  and  Toxics  Management 
Division.  JFK  Federal  Building.  Boston, 
MA  02203.  CoDies  of  the  States' 
submittals  and  other  information  are 
available  for  inspection  during  normal 
business  hours,  oy  appointment,  at  the 
following  location:  Air.  Pesticides  and 
Toxics  Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  I.  One  Congress  Street.  10th 
floor.  Boston.  MA  02203  In  addition. 
Connecticut's  submittal  is  available  at 
the  Bureau  of  Air  Management. 
Department  of  Environmental 
Protection.  State  Office  Building.  165 
Capitol  Avenue.  Hartford.  CT  06106; 
Maine's  submittal  is  available  the 
Bureau  of  Air  QuaUty  Control. 
Department  of  Environmental 
Protection.  State  House.  Station  17. 
AugusU.  ME  04333.  Rhode  Island's 
submittal  it  available  at  the  Division  of 
Air  and  Hazardous  Pvlaterials, 
Department  of  Elin  ironmental 
Management.  291  Promenade  Strw;t. 
Pnividence.  RJ  0290&-5767;  and 
Vermont's  submittal  is  available  at  the 
Air  Pollution  Control  Division.  Agency 
of  Natural  Resources.  Department  of 
Environmental  Management.  Building  3 
South.  103  South  Main  Street. 
Waterbury.  VT  05676. 
fOR  FURTHER  IMf  ORMATtOM  COMTACT: 
Dana  1^  Oilaj,  U.S.  Envtruniuental 
Protection  Agency.  Region  I.  IFK 
Federal  Building  (APS),  Boston.  MA 
02203;  Phone  (617)  56S-3249. 

8UPf>1.EMENTARV  iNfORMATION: 

I.  Background 

The  air  quaUty  planning  and  State 
Implementation  Plan  (SIP)  requirements 
for  ozone  nooattauimoDt  and  transport 


areas  are  set  out  in  subparts  I  and  II  of 
part  D  of  title  1  of  the  Clean  Air  Act,  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (CAA  or  "the 
Act").  EPA  has  published  a  "C^neral 
Preamble"  describing  EPA's  prrhminary 
views  on  how  EPA  Intends  to  review 
SlP's  and  SIP  revisions  submitted  under 
title  I  of  the  CAA.  Including  those  State 
submittals  for  ozone  transport  areas 
within  the  States  (see  57  FR  1 3498 
(April  16.  1992)  ("SIP:  General  Preamble 
for  the  Implementation  of  title  1  of  the 
Clean  Air  Act  Amendments  of  1990"), 
57  FR  18070  (April  28.  1992) 
("Appendices  to  the  General 
Preamble"),  and  57  FR  55620 
(November  25,  1992)  ("SIP:  NO, 
Supplement  to  the  General  Preamble")). 

EPA  has  also  issued  a  draft  guidance 
doCTiraent  describing  the  requirements 
lor  the  emission  statement  programs 
discussed  in  this  Notice,  entitled 
"Guidance  on  the  Implementation  of  an 
Emission  Statement  Program"  duly, 
1992).  The  Agency  is  also  conducting  a 
rulemaking  process  to  modify  part  40  of 
the  CFR  to  reflect  the  requirements  of 
the  emission  statement  program. 

5U>ction  182  of  the  Act  sets  out  a 
graduated  control  program  for  ozone 
nonattainment  areas.  Section  182(a)  sets 
out  requirements  applicable  in  marginal 
nonattainment  areas,  which  are  also 
made  applicable  in  subsections  (b|.  (c). 
(d).  and  (e)  to  all  other  classified  ozone 
nonattainment  areas.  Among  the 
requirements  in  section  182(a)  is  a 
program  in  paragraph  (3)  of  that 
subsection  for  stationary  sources  to 
prepare  and  submit  to  the  State  each 
year  emission  statements  showing 
actual  emissions  of  volatile  organic 
compounds  and  nitrogen  oxides.  This 
paragraph  provides  that  the  States  are  to 
submit  a  revision  to  their  State 
Implementation  Plant  (SIPs)  by 
November  IS.  1992  establishing  this 
emission  statement  program. 

Section  184(b)(2)  of  the  Act  extends 
the  requirements  for  major  stationary 
sources  in  moderate  ozone 
nonattainment  areas  to  sources  in  the 
ozone  transport  region  which  emit,  or 
have  the  potential  to  emit.  50  tpy  or 
more  of  VOC.  Section  182(0  extends  the 
requirements  for  major  stationar> 
sources  of  VOC  in  ozone  transport 
regions  to  major  sources  of  NOx-  For 
areas  designated  as  attainment  or 
nonattainment  areas  which  are  not 
classified,  section  182(f)  refers  to  section 
302  where  the  major  source  definition 
for  NOx  is  the  potential  to  emit  100  tons 
per  year  Therefore,  the  emitsloa 
statement  requirement  include*  aouroes 
in  attaiiunent  areas  and  nonattainment 
areas  wiiich  are  not  classified  within 
ozone  transport  regions  which  emit,  or 


have  the  potential  to  emit  100  tpy  or 
more  of  NOx  or  50  tpy  or  more  of  VOC 
Connecticut.  Rhode  Island.  Vermont, 
and  Maine  are  each  located  in  the  ozone 
transport  region.  The  applicability  of 
these  States'  emission  statement 
regulations  must  be  State-wide,  and 
cover  all  stationary  sources  which  emit 
or  have  the  potential  to  emit  50  tpy  of 
VOC  or  100  tpy  of  NOx.  In  addition, 
Connecticut.  Rhode  Island,  and  the 
following  counties  of  Maine: 
Androscoggin.  Cumberland,  Hancock. 
Kennebec.  Knox.  Lincoln.  Sagadahoc. 
Waldo,  and  York  are  classified  ozone 
nonattainment  areas  and  are  therefore 
subject  to  the  more  stringtmt  source 
threshold  requirement  of  section 
182(a)(3HB).  For  these  classified  ozone 
nonattainment  areas,  the  source 
threshold  of  these  States'  emission 
statement  regulations  must  cover  all 
sources  which  emit  VOC  or  NOx 

For  classified  ozone  nonattainment 
areas,  the  States  nwy  waive,  with  EPA 
approval,  the  requirement  for  an 
emission  statement  for  classes  or 
categories  of  sources  with  less  than  25 
tons  per  year  of  actual  plant-wide  NOx 
or  VOC  emissions  in  nonattainment 
areas  if  the  class  or  category  is  included 
in  the  base  year  and  periodic 
inventories  and  emissions  are  calculated 
using  emission  factors  established  by 
EPA  (such  as  thoee  found  in  EPA 
publication  AP-42)  or  other  methods 
acceptable  to  EPA.  Connecticut,  Maine, 
and  Rhode  Island  have  provided  1990 
baseyear  inventories  which  include 
emissions  from  sources  that  emit  below 
25  tpy  of  VOC  or  NOx  emissions  and 
will  be  updating  these  inventories  every 
three  years  until  the  area  is  redesignated 
to  attainment.  In  addition,  the  methods 
and  emission  factors  used  by 
Connecticut.  Maine,  and  Rhode  Island 
to  calculate  emissions  for  the  1990 
baseyear  inventory  have  been  reviewed 
by  EPA.  As  a  result.  EPA  finds  the  25 
tpy  threshold  acceptable. 

Additionally,  if  either  VOC  or  NOx  is 
emitted  at  or  above  the  statutory 
reporting  level,  the  other  pollutant  must 
be  included  in  the  emission  statement, 
even  If  it  is  emitted  at  levels  below  the 
specified  cutoffs. 

The  C.\A  requires  that  States'  rules 
specify  that  facilities  must  submit  the 
first  emission  statement  to  the  State 
within  three  years  after  November  15, 
1990.  and  annually  thereafter.  EPA 
requests  that  the  States  submit  the 
emission  data  to  EPA  through  the 
Aerometric  Information  Retrieval 
System  (AIRS)  The  minimvim  emission 
statement  data  should  include 
certification  of  data  accuracy,  source 
identification  information;  operating 
schedule;  emissions  information 


(including  annual  and  typical  ozone 
season  day  emissions);  control 
equipment  information;  and  process 
data.  EPA  developed  emission 
statements  data  elements  to  be 
consistent  with  other  source  and  State 
reporting  requirements.  This 
consistency  is  essential  to  assist  States 
with  quality  assurance  for  emission 
estimates  and  to  facilitate  consolidation 
of  all  EPA  reporting  requirements. 

n.  Analysis  of  State  Submission 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  its  SIP.  of  which  the 
emission  statement  program  will 
become  a  part.  Section  110(1)(2)  of  the 
Act  provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  CAA  must  be  adopted 
by  such  State  after  reasonable  notice 
and  public  hearing.  EPA  must  at  the 
outset  determine  whether  a  submittal  is 
complete  and  therefore  warrants  further 
EPA  review  and  action  (see  section 
110(k)(l)  and  57  FR  13565).  EPA's 
completeness  criteria  for  SIP  submittals 
are  set  out  at  40  CFR  part  51.  appendix 
V  (1991),  as  amended  by  57  FR  42216 
(August  26,  1991). 

Connecticut  held  public  hearings  on 
the  proposed  changes  to  the  SIP 
narrative  on  January  5,  6,  and  7,  1993. 
Following  the  public  hearing, 
Connecticut  submitted  the  SIP  revision 
to  EPA  on  January  12.  1993.  The  SIP 
revision  was  reviewed  by  EPA  and 
deemed  complete  on  March  16.  1993. 
The  State  of  Maine  held  a  public 
hearing  on  Chapter  137  and 
amendments  to  Chapter  100  on  July  14, 

1993.  Following  the  public  hearing,  the 
regulations  were  adopted  by  the  State 
on  November  10.  1993  and  submitted  to 
EPA  on  January  3.  1994.  EPA  deemed 
the  submittal  complete  on  February  16. 

1994.  Rhode  Island  held  a  public 
hearing  on  Regulation  14.  "Record 
Keeping  and  Reporting"  on  December 
16.  1992.  The  regulation  was  adopted  by 
the  State  on  January  11,  1993.  EPA 
received  the  submittal  on  January  12, 
1993  and  deemed  the  SIP  revision 
complete  in  a  March  9.  1993  letter.  The 
State  of  Vermont  held  a  public  hearing 
on  the  proposed  changes  to  the  SIP 
narrative  on  March  10,  1993.  Vermont 
submitted  the  SIP  narrative  and 
regulations  5-801  through  5-806  to  EPA 
on  August  10,  1993.  On  October  25, 
1993.  EPA  deemed  the  submittal 
complete. 

EPA  proposes  to  approve  the  emission 
statement  program  SIP  submittals  of 
Connecticut.  Maine,  Rhode  Island  and 


Vermont  and  invites  public  comment  on 
the  action. 

B.  Components  of  the  Emission 
Statement  Program 

There  are  several  key  general  and 
specific  components  of  an  acceptable 
emission  statement  program. 
Specifically,  the  State  must  submit  a 
revision  to  its  SIP  and  the  emission 
statement  program  must  meet  the 
minimum  requirements  for  reporting  by 
the  sources  and  the  State.  In  general,  the 
program  must  include,  at  a  minimum, 
provisions  for  applicability,  definitions, 
compliance,  and  specific  source 
requirements  detailed  below. 

1.  SIP  Revision  Submission 

EPA  requires  States  to  submit  their 
SIP  revision  within  2  years  of  enactment 
of  the  Clean  Air  Act  Amendments  of 
1990  (CAAA)  (November  15,  1990). 

Connecticut  and  Rhode  Island 
submitted  their  SIP  revisions  on  January 
12,  1993.  Maine  and  Vermont  were  each 
notified  in  a  letter  dated  January  15, 
1993  that  a  finding  of  failure  to  submit 
a  SIP  for  Emission  Statements  was 
made.  Vermont  submitted  its  SIP 
revision  on  August  9,  1993,  and  Maine 
submitted  its  SIP  revision  on  January  3, 
1994.  EPA  reviewed  these  two 
submittals  and,  as  outlined  above,  found 
them  complete.  Therefore,  the  sanctions 
clock  was  stopped  for  this  plan  element 
for  each  of  these  states.  However,  the 
January  15,  1993  finding  also  triggered 
the  Federal  Implementation  Plan  (FIP) 
clock.  EPA  remains  obligated  to 
promulgate  a  FIP  until  a  final 
rulemaking  action  to  approve  these  two 
SIP  revisions  is  taken. 

2.  Reporting  Requirements  for  State 

In  addition  to  the  program  elements 
applying  to  sources,  the  SIP  should 
include  a  provision  that  States  provide 
to  EPA  the  identifying  information  for 
the  sources  covered  by  the  emission 
statement  program,  the  value  for  rule 
effectiveness  utilized  by  the  State  in  its 
SIP  calculations,  the  source  data 
elements  entered  into  AIRS,  and 
quarterly  emission  statement  status 
reports.  The  minimum  source 
identification  information  should 
include  the  AIRS  code,  the  AFS  point 
number  (ID),  the  AFS  segment  number 
(ID),  and  the  Source  Category  Code 
(SCC)  and  descriptions  for  each 
segment. 

In  addition.  States  should  supply  to 
EPA  the  current  rule  effectiveness  (RE) 
factors  at  the  SCC  pollutant  level,  if 
applicable,  and  the  RE  method  codes. 
The  emission  statement  data  submittal 
to  AIRS  should  include  all  data 
obtained  from  the  source  and  the  State. 


These  source-supplied  data  elements 
include  source  identification 
information  (name,  physical  location, 
mailing  address  of  the  faciUty,  latitude 
and  longitude,  and  4-digit  Standard 
Industrial  Classification  (SIC)  code(s)). 
operating  schedule  information 
(percentage  annual  throughput,  days  per 
week  on  the  normal  operating  schedule, 
hours  per  day  during  the  normal 
operating  schedule,  and  hours  per  year 
on  the  normal  operating  schedule), 
process  rate  data  (armual  process  rate 
(annual  throughput)  and  peak  ozone 
season  daily  process  rate),  control 
equipment  information  (current  primary 
and  secondary  control  equipment 
identification  codes  and  current 
combined  control  equipment  efficiency 
(%)),  and  emissions  information 
(estimated  actual  VOC  and  NOx 
emissions  at  the  segment  level  (in  tons 
per  year  for  an  annual  emission  rate  and 
pounds  per  day  for  a  typical  ozone 
season  day),  estimated  emissions 
method  code,  calendar  year  for  the 
emissions,  and  emission  factor  (if 
used)).  EPA  recommends  that  the  States 
electronically  submit  emission 
statement  data  into  the  AIRS  database 
no  later  than  July  1  of  each  vear, 
commencing  in  1993.  The  quarterly 
reports  should  show  the  total  number  of 
facilities  that  met  the  State's  emission 
statements  program  requirements  and 
the  number  of  facilities  that  failed  to 
meet  the  requirements.  Quarterly 
reports  should  be  submitted 
commencing  no  later  than  July  1.  1993 

Connecticut  commits  to  suhmitting 
data  along  with  supplemental  data  to 
EPA  by  July  1.  All  the  EPA  required 
data  elements  will  be  covered.  EPA  Avill 
negotiate  uith  Connecticut  to  include  a 
requirement  for  quarterly  emission 
statement  reports  in  future  105  grants. 

Maine  covers  all  the  EPA  required 
data  elements.  Maine  has  not  committed 
to  a  data  submittal  date  to  EPA.  Maine 
will  not  meet  the  present  July  1 
deadline  of  submitting  data  to  EPA. 
Maine  will,  however,  have  plenty  of 
time  to  meet  the  deadline  of  November 
15  being  proposed  by  the  Emission 
Statement  Workgroup.  EPA  will 
negotiate  with  Maine  to  include  a 
requirement  for  quarterly  emission 
statement  reports  in  future  105  grants. 

Rhode  Island's  rule  has  covered  all 
the  EPA  required  data  elements.  Rhode 
Island  has  not  committed  to  submitting 
emission  statement  data  to  EPA  by  July 
1.  EPA  will  negotiate  with  Rhode  Island 
to  include  a  requirement  for  quarterly 
emission  statement  reports  in  future  105 
grants. 

Vermont  has  committed  to  report  all 
the  necessary  data  elements  to  EPA  by 
July  1  of  each  calendar  year.  Vermont 
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states  in  iu  SIP  narrativt  n  any 

emissions  estimates  which  depend  on 
rule  enforcemeni  for  control  of  potential 
emissions,  rule  effectiveness  will  also  be 
included  in  the  submittal  to  EPA.  EI'A 
will  negotiate  with  Vermont  to  include 
a  requirement  for  quarterly  emission 
statement  reports  in  future  105  grants. 

3.  Sources  Covered 

Section  182(a)(3)(B]  requires  that 
States  with  areas  designated  as 
nonattaixunent  for  ozone  require 
emission  statement  data  from  all  sources 
of  VCX]  or  NOx  in  the  nonatlaiiiment 
areas.  This  requirement  applies  to  ail 
classified  ozone  nonattaimnent  areas, 
regardless  of  the  classification 
(Marginal.  Moderate,  etc.).  Section 
184(b)(2)  of  the  Act  extends  the 
requirements  for  major  stationary 
sources  in  moderate  ozone 
nonattainment  areas  to  sources  in  the 
ozone  transport  region.  Section  182(f) 
extends  the  requirements  for  maior 
stationary  sources  of  VOC  in  ozotM 
transport  regions  to  major  sources  of 
NOx  Therefore,  the  emission  statement 
requirement  encompasses  all  stationary 
sources  in  all  classified  nonattainment 
areas,  as  well  as  sources  in  attainment 
areas  and  unclassified  nonattainment 
areas  within  ozone  transport  regions, 
which  emit  or  have  the  potential  to  emit 
lOU  tpy  or  more  of  NOx  or  50  tpy  or 
more  of  VOC. 

The  States  may  waive,  with  EPA 
approval,  the  requirement  for  emist&ion 
statements  for  classes  or  categories  of 
sources  with  less  than  25  tons  per  year 
of  actual  plant-Wide  NOx  or  VOC 
emissions  in  nonattainment  areas  if  the 
class  or  category  is  included  in  the  base 
year  and  periodic  inventories 
Connecticut.  Maine,  and  Rhode  Island 
emission  statement  regulations  have 
exempted  sources  with  VOC  and  NOx 
emissions  below  25  tpy  from  emission 
statement  requuvments  Connecticut. 
Maine,  and  Rhode  Island  have  provided 
1990  baseyear  inventories  which 
include  emissions  from  sources  that 
emit  below  25  tpy  of  VOC  or  NOx 
emissions  and  will  be  updating  these 
inventories  every  three  years  until  the 
area  is  redesignated  to  attainment,  hi 
addition,  the  methods  and  emission 
factors  used  by  Connecticut.  Maine,  and 
Rhode  Island  to  calculate  emissions  for 
the  1990  baseyear  inventory  have  been 
reviewed  by  EPA.  As  a  result,  EPA  finds 
the  25  tpy  threshold  acceptable. 

The  entire  state  of  Connecticut  is 
designated  as  nonattainment  for  ozone 
and  is  located  within  the  boundaries  of 
the  ozone  transport  region. 
Connecticut's  SIP  narrative  describes 
how  for  the  first  reporting  year  (1993). 
Connecticut  will  n^uire  an  emission 


sUteroant  from  aach  company  whose 
actual  'calendar  year  1992  emissions 
from  all  sources  at  a  plant  site  total  25 
tons  per  year  or  more  of  VOC,  NOx.  or 
CO  For  the  second  reporting  year 
(1994).  the  state  will  lower  the  reporting 
threshold  to  5  tons  per  year  or  more  of 
VOC.  NOx,  or  CO.  For  the  third  (1995) 
and  future  reporting  years,  the  state  will 
expand  the  reporting  requirement  to  5 
tons  per  year  or  more  of  any  criteria 
pollutant  (PMIO.  SOx.  NOx.  CO,  VOC, 
Pb).  If  the  25  tpy  (first  year)  or  5  tpy 
(later  years)  threshold  is  exceeded  by 
any  one  pollutant,  the  company  is 
required  to  supply  data  for  all  remaining 
pollutants  6>1iiressed  by  the  respective 
threshold  ciiteria. 

The  entire  state  of  Maine  is  located 
within  the  boundaries  of  the  ozone 
transport  region  In  addition,  the 
following  counties  of  Maine: 
Androscoggin,  Cumberland.  Hancock, 
Kennebec,  Knox.  Lincoln,  Sagadahoc. 
Waldo,  and  York  are  classified  ozone 
nonattainment  areas  and  are  therefore 
subject  to  the  more  stringent  source 
threshold  requirement  of  section 
182(a)(3)(B).  For  these  classified  ozone 
nonattaimnent  areas.  EPA  requires 
Maine's  emission  statement  regulations 
to  cover  all  sources  which  emit  VOC  or 
NOx  unless  the  State  waives 
requirements  from  sources  with  less 
than  25  tons  per  year  of  actual  plant- 
wide  NOx  or  VOC  emissions.  Maine's 
Chapter  137  is  appUcable  to  all 
stationary  sources  which  emit,  or  have 
the  potential  to  emit  into  the  ambient 
air,  the  following  air  pollutants  at  or 
above  the  minimum  required  reporting 
level: 
1.  Carbon  Monoxide.  100  tpy 

2  Sulfur  Dioxide.  40  tpy 

3  Volatile  organic  compounds.  25  tpy 

4  Nitrogen  oxides,  25  tpy 

5.  Fine  Particulate  Matter,  15  tpy 

6.  Lead.  0.1  tpy 

In  addition,  this  rule  requires  the 
reporting  of  189  hazardous  air 
pollutants  identified  by  the  CAA  and 
other  compounds  known  to  be  emitted 
in  Maine  that  are  of  concern  to  human 
health.  The  list  of  pollutants  can  be 
found  in  Section  1(C)  and  Appendix  A 
of  Chapter  137.  If  any  one  pollutant  as 
specified  above  is  emitted  at  or  above 
the  minimum  required  reporting  level, 
all  the  other  pollutant  data  listed  must 
be  collected  and  reported. 

The  entire  state  of  Rhode  Island  is 
designated  as  nonattainment  for  ozone 
and  is  located  within  the  boundaries  of 
the  ozone  transport  region.  Section 
14  3.1  states  that  the  owner  or  operator 
of  any  facility  emitting  VOC  or  NOx 
which  has  or  has  had  actual  facility- 
wide  emissions  of  25  tons  per  year  or 


more  of  either  pollutant  in  1990  or  any 
year  thereafter,  shall  submit  annually  an 
emission  statement  which  includes  both 
pollutants  in  actx)rdance  with  the 
requirements  of  section  14.3.2  A  facility 
may  apply  to  the  Division  to  be  allowed 
to  discontinue  submitting  annual 
emission  statements  if  actual  emissions 
at  that  facility  decrease  tiftelow  10  tons 
per  year  as  a  result  of  a  permanent 
process  change. 

Although  the  entire  state  of  Vermont 
is  in  attainment  it  is  located  within  the 
ozone  transport  boundaries.  EPA 
requires  Vermont  to  regulate  source 
which  emit,  or  have  the  potential  to 
emit  100  tpy  or  more  of  NOx  or  jO  tpy 
or  more  of  VOC.  Regulation  5-802 
requires  submittal  of  complete  data  from 
all  sources  of  the  five  criteria  pollutants 
which  have  actually  emitted  more  than 
5  tons  of  all  of  the  criteria  pollutants 
combined  during  the  previous  year. 

4  Reporting  Requirements  for  Sources 

Sources  covered  by  the  State  emission 
statement  program  will  submit,  at  a 
minimum,  the  data  elements  described 
under  section  II.B.2.  of  this  document. 

The  emission  statement  submitted  by 
the  source  should  contain  a  certification 
that  the  information  is  accurate  to  the 
best  knowledge  of  the  individual 
certif>-ing  the  statement.  EPA 
recommends  that  the  State  program 
require  the  submission  of  the  data  from 
the  sources  no  later  than  April  15  of 
each  year. 

Connecticut  has  required,  in  its  SIP 
narrative,  that  sources  submit  their 
emission  statement  data  no  later  than 
April  15  of  each  year.  The  emission 
statement  forms  sent  out  by  DEP  require 
all  data  elements  described  under 
section  I1.B.2.  of  this  document.  Along 
with  the  forms,  a  letter  is  sent  which 
informs  the  source  that  accuracy  of  the 
data  must  be  certified. 

Maine's  Chapter  137  requires  the 
owner  or  operator  of  any  faciUty 
meeting  the  applicability  requirements 
in  section  1  of  chapter  137  to  submit  an 
emission  statement  to  the  Department 
on  an  annual  basis.  The  emission 
statement  must  be  submitted  no  later 
than  July  1  for  the  previous  calendar 
year,  beginning  no  later  than  July  1. 
1994  for  the  calendar  year  1993.  EPA  is 
proposing  to  approve  this  submittal  date 
since  the  Emission  Statement 
Workgroup  is  proposing  to  require 
States  to  submit  emission  statement  data 
to  AIRS  by  November  15  rather  than 
July  1.  Maine  will  have  sufficient  time 
to  submit  data  to  AIRS  by  November  15 
if  sources  submit  emission  statements 
by  July  1.  Chapter  137  also  includes  a 
list  of  data  elements  required  by  the 


sources  and  the  demand  for  certification 
of  the  data's  acciiracy. 

Rhode  Island's  section  14.3.1  requires 
facilities  to  subnut  emission  statements 
to  the  Director  within  45  days  of  the  end 
of  the  calendar  year.  Emission 
statements  shall  be  submitted  for  the 
calendar  year  1992  and  for  every  year 
thereafter.  Rhode  Island  requires  each 
facibty  subject  to  section  14.3.1  to 
submit  an  emission  statement  in  a 
formal  approved  by  the  Director  which 
contains  all  data  elements  described 
above  and  certification  that  the 
information  contained  in  the  emission 
statement  is  accurate. 

Vermont's  rule,  section  5-803. 
requires  sources  to  submit  to  the  Air 
Pollution  Control  Officer  source 
emissions  data  and  other  information  on 
or  before  February  1  of  each  year. 
Certification  of  the  data  is  required. 

5.  Reporting  Forms 

Although  EPA  has  developed  a 
proposed  format  for  the  emission 
statement  reporting  process  in  its 
guidance  document,  the  Act  allows 
States  to  develop  their  own  format  for 
emission  statement  reporting. 

Connecticut,  Maine,  and  Vermont 
provide  the  sources  with  emission 
statement  forms.  Coimecticut  and 
Vermont  included  the  forms  with  their 
SIP  submittals.  Rhode  Island  does  not 
provide  sources  with  an  emission 
statement  form;  each  facdlify  subject  to 
emission  statement  requirements  must 
submit  an  emission  statement  in  a 
format  approved  by  the  Director. 

ni.  Proposed  .\ction   • 

EPA  has  evaluated  the  States 
submittals  for  consistency  with  the 
Clean  Air  Act,  EPA  regulations,  and 
EPA  policy.  EPA  has  determined  that 
the  proposed  rules  meet  the  Clean  Air 
Act's  requirements  and  is  proposing 
approval  of  the  following  rules  under 
section  110(k)(3):  Connecticut's  section 
22a-174-4(c)(l),  "Recordkeeping  and 
Reporting;"  Rhode  Island's  regulation 
Number  14  entitled  "Record  Keeping 
and  Reporting;"  Vermont's  rule  entitled 
"Registration  of  Air  Contaminant 
Sources,"  Sections  5-801  through  5- 
806;  Maine's  Chapter  137,  "Emission 
Statements"  and  amendments  to 
Chapter  100,  "Definitions;"  and  the  SIP 
narrative  revisions  of  Connecticut 
entitled  "Revision  to  State 
Implementation  Plan  for  Air  Quality 
Emission  Statements,"  and  Vermont 
entitled  "State  of  Vermont  Air  Quality 
Implementation  Plan.  February  1993." 
Based  upon  EPA's  evaluation  of 
Connecticut's  and  Rhode  Island's 
January  12,  1993  submittals,  Vermont's 
August  9. 1993  submittal,  and  Maine's 


January  3,  1994  submittal,  EPA  is 
proposing  to  approve  the  emission 
statement  submissions  as  revisions  to 
the  ozone  SIP. 

rv.  Request  for  Public  Comments 

Public  comments  are  solicited  on  the 
requested  SIP  revisions  and  on  EPA's 
proposal  to  approve.  Public  comments 
received  by  October  21,  1994.  will  be 
considered  in  the  development  of  EPA's 
final  rulemaking  action. 

V.  Administrative  Requirements 

A.  Executive  Order  (EO)  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989.  54  FR  2214-2225.  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions,  54  FR  2222, 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  US  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  US  EPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30, 1993. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibihty  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  gcvermnent 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CJean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  FedersLl  SIP-approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  small 
entities.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 


U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410  (a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
I>ollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  September  12,  1994. 
John  P.  DeVillan, 
Regional  Administrator,  Region  J. 
[FR  Doc.  94-23350  Filed  9-20-94;  8:45  am) 
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40  CFR  Parts  52  and  81 
[NC66-1 -6567b;  FRL-5071-6] 

Approval  arxJ  PromutgatJon  of 
Imptementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  North  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACDON:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  state  implementation  plan  (SIP) 
revision  submitted  by  the  State  of  North 
Carolina  for  the  purf>ose  of 
redesignating  Forsyth  County  area  to 
attainment  for  carlxm  monoxide  (CO).  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  October  21,  1994. 
ADDRESSES:  Written  comments  should 
be  sent  to  Ben  Franco.  EPA  Region  IV. 
Air  Programs  Branch.  345  Courtland 
Street  NE,  Atlanta,  Georgia  30365. 
Copies  of  the  redesignation  request  and 
the  State  of  North  Carolina's  submittal 
are  available  for  pubhc  review  during 
normal  business  hours  at  the  addresses 
listed  below.  EPA's  technical  support 
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d(x  unient  (TSD)  is  available  for  public 
review  during  normal  business  hours  at 
the  EPA  addresses  listed  btilow. 
Air  and  Radiation  Docket  and 

Information  C-enter  (Air  Docket  6102). 

U.S.  Environmental  Protetiion 

Agency.  401  M  Street.  S\V. 

Washington.  DC  20460. 
Environmental  Protc<:tion  Agency. 

Region  IV.  Air  Programs  Branch.  345 

Courtland  Street  NE.  Atlanta.  Georgia. 

30365. 
Department  of  Environment.  Health  and 

Natural  Resources.  P.O.  B<ix  2953.S. 

K.tU-igh.  North  CJirolina.  27626-0535 
FOn  FURTHER  INFORtfUTION  CONTACT:  Ben 
Franco  of  the  EPA  R«>gion  IV  .\ir 
Programs  Branch  at  (404)  347-3555.  oxt 
421 1.  and  at  the  above  addrtrss. 
SUPPtEMENTARY  INFORMATION:  For 
dilditional  information  we  the  dire<:t 
final  mle  which  is  publishe<l  in  the 
ruliK  section  of  this  Federal  Register 

rXiti-d    .Sfi>lrnih«T  2.  19«4. 
ftie  R.  Fmnzmalluis, 
Acting  Regional  Admmislralor 
IFR  rVx.  <»4-2l2<)S  Filed  9-20-94.  B  4.5  ami 
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40  CFR  Parts  52  and  81 

(OH06-2-6229B.  OH01-2-6230B.  OH32-2- 
6231B.  FRL-6073-61 

Appfoval  of  Maintenance  Plan  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Ohio 

agency:  United  Slat«s  Environmental 
I'rotw  tion  Agency  (USEPA). 
ACTION:  l*rop<)s«?d  rule. 
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summary:  The  USEPA  prop<ises  to 
approve  the  ozone  State  Implementation 
IMan  (SIF')  revision  and  redesignation 
requests  submitted  by  the  State  of  Ohio 
for  the  purp<is««  of  redesignating  Pn-blo. 
Columbiana,  and  Jefferson  Counties  to 
attainment  for  ozone.  In  the  Final  Rules 
S<H;tion  of  this  Federal  Register.  U.Sfvi'A 
IS  appro\ing  the  State's  SIP  ri'vision.  as 
a  direct  final  rule  without  prior  proposal 
be<:ause  the  Agency  views  this  as  a 
noncontrovcrsial  revision  amendment 
ajul  anticipates  no  adverse  comments.  A 
dftaiU'd  rationale  for  the  approval  is  set 
forth  in  the  dirtHJt  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  nile  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
r«H;eives  adverse  comments,  the  direct 
final  rule  Mill  be  withdrawn  and  all 
public  comments  received  will  l>e 
addressed  in  a  subsequent  final  rule 
ba.scd  on  this  proposed  rule.  The 
USEPA  will  not  institute  a  second 
comment  pcriotl  on  this  document 


DATES:  (.(iniint'iits  on  this  proposed  rule 
must  b»!  received  on  or  before  October 
21.  l«l<>4 

ADDRESSES:  Written  comments  should 
be  mailed  to:  William  MacDowell. 
Chief.  Regulatory  Development  Section. 
Air  Enforcement  Branch  (AE-17J), 
U'nited  States  Environmental  F*rotection 
Agency.  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Air  Enforcement  Branch  (AE- 
171).  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard.  Chicago.  Illinois 
60604 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones.  Environmental  Engineer, 
Regulation  Development  5>ection.  Air 
Enforcement  Branch  (AE-17J).  United 
States  Environmental  Protection 
Agency.  Region  5.  77  West  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
(312)886-6058 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q 
Dated  September  8.  1994 
Valdas  V.  Adankus, 

Hfgional  Administralur. 
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40  CFR  Part  158 


(OPP-OC391.  FRL-4912-4] 


FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

summary:  There  will  be  a  two-day 
meeting  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
.Scientific  Advisor)-  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  a  draft  proposal  rule  for  40  CFR 
part  158.  Pesticide  Registration  Data 
Requirements.  Much  of  this  proposed 
rule  would  implement  changes  in 
practice  already  made  by  the  Office  of 
I'esticido  Programs  in  the  course  of 
registration  and  reregistration. 
DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday.  November  29 
and  30.  1994  from  8:30  a.m.  to  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
Sh«'raton  Cr)stal  City.  1800  Jefferson 


Davis  Highway.  Arlington.  VA  22202. 
(703)  486- nil 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  B.  Jaeger,  Designated 
Federal  Official.  FIFR-A  Scientific 
Advisor>'  Panel  (7509C).  Office  of 
Pesticide  Programs.  U.S.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Rm.  815B,  CM 
#2.  1921  Jefferson  Davis  Highway, 
Arlington.  VA  (703)  305-5369/7351. 
Copies  of  documents  may  be  obtained 
by  contacting:  By  mail:  Public  Docket 
and  Freedom  of  Information  Section. 
Field  Operations  Division  (7506C). 
Office  of  Pesticide  Programs.  U.S. 
Environmental  Protection  Agency.  40l 
M  St..  SW..  Washington.  DC.  20460. 
Office  location  and  telephone  number: 
Rm.  1128  Bay.  CM  #2.  l92l  Jefferson 
Davis  Highway.  Arlington.  VA.  (703) 
305-5434 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  follow  the 
general  organization  of  part  158. 
specifically  addressing  the  changes  and 
additions.  The  proposed  changes  to  part 
158  reflect  increasing  emphasis  on 
health  and  environmental  concerns 
from  the  use  of  pesticides  in  the  areas 
of  exposure  to  workers  and  handlers, 
neurotoxicity,  ground  water 
contamination,  and  ecological  effects. 
They  also  refiect  concerns  about 
pesticide  exposure  to  infants  and 
children.  These  revisions  would  ensure 
that  comprehensive  data  packages  are 
supplied  to  EPA  so  that  each  pesticide 
can  be  evaluated  using  current  health 
and  environmental  standards. 

Any  member  of  the  public  wishing  to 
submit  wTitten  comments  should 
contact  Robert  B.  Jaeger  at  the  address 
or  the  phone  numljer  given  above  to  be 
sure  that  the  meeting  is  still  scheduled 
and  to  confirm  the  Panel's  agenda. 
Interested  persons  are  permitted  to  file 
WTitten  statements  before  the  meeting. 
To  the  extent  that  time  permits  and 
upon  advance  notice  to  the  Designated 
Federal  Official,  interested  persons  may 
be  permitted  by  the  chairman  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  written  comments  for 
consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  5  minutes.  Since  oral 
statements  will  be  permitted  only  as 
time  permits,  the  Agency  urges  the 
public  to  submit  written  comments  in 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  the  Designated 
Federal  Official  and  submit  20  copies  of 
a  summary  no  later  than  November  4. 
1994.  to  the  Public  Docket  and  Freedom 


of  Information  Section.  Field  Operations 
Division  (7506C),  at  the  Virginia  address 
given  above,  in  order  to  ensure 
appropriate  consideration  by  the  Panel. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 


contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
will  be  available  for  public  inspection  in 
Room  1128  Bay  at  the  address  given 
above,  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  All  statements  will  be  made 
part  of  the  record  and  will  be  taken  into 
consideration  by  the  Panel. 


Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available  10  to 
15  working  days  after  the  meeting  and 
may  be  obtained  by  contacting  the 
Public  Docket  and  Freedom  of 
Information  Section  at  the  address  or 
telephone  number  given  above. 

Dated;  September  14. 1994. 

Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

[PR  Doc.  94-23355  Filed  9-20-94:  8:45  araj 
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Notices 


Vol.   59.  No.   182 

Wednesday.  September  21.  1994 


Th.s  sectKjo  of  ttw  FEDERAL  REGISTER 
contains  documents  other  than  rules  Of 
proposed  rules  that  are  appticatile  to  the 
public.  Notices  ol  hearings  and  investigations, 
convnrtiee  meetings,  agency  decisions  and 
rulings,  detogattons  of  aulhortty.  filing  of 
petitKXO  and  appiicattons  and  agerKy 
statements  of  organization  and  lur)ctxx«  are 
examples  of  documents  appearing  in  this 
section. 


BIPARTISAN  COMMISSION  ON 
ENTITLEMENT  AND  TAX  REFORM 

Meeting 

Notice  is  hereby  given,  pursuant  to 
Public  Law  92-463.  that  the  Bipartisan 
Commission  on  Entitlement  and  Tax 
Reform  will  hold  a  meeting  on  Octolwr 
6.  1994.  at  1:00  p.m.  in  the  Cannon 
House  Office  Building.  Room  210. 
Washington.  DC.  unless  otherwise 
changed. 

The  meeting  of  the  Commission  shall 
be  open  to  the  public.  The  proposed 
agenda  includes  discussion  of  issues 
relating  to  the  Commission's  charter, 
including  but  not  limited  to.  options  for 
controlling  the  spiraling  growth  on 
entitlement  expenditures  and  the  need 
to  examine  the  structure  of  the  current 
federal  income  tax  system.  It  is  expected 
that  various  interest  groups  will  present 
testimony  to  Commission  members 
regardmg  these  issues. 

Records  shall  be  kept  of  all 
Commission  proceedings  and  shall  be 
avajiabie  for  public  in.specfion  in  Room 
825  of  the  Hart  5>enate  Office  Building. 
120  Constitution  Avenue.  N.E.. 
Washington.  DC.  20510 
|.  Robert  Kerrey, 
Chaiminn 
|ohn  C.  Danforth. 
Vue-Chairman. 
jFK  IXx    94-23360  Filed  ^20-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

IXX]  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Agency:  Bureau  of  Export 
Administration. 


Title:  Semiconductor  Infrastructure 
Assessment. 

Agency  Form  Number:  None  assigned. 

OMB  Approval  Number:  None. 

Type  of  Request:  New  Collection. 

Burden:  300  hours. 

Number  of  Respondents:  100. 

Avg  Hours  Per  Response:  3  hours 

Needs  and  Uses:  Commerce  is 
conducting  an  assessment  of  key 
suppliers  to  the  U.S.  semiconductor 
industry  to  identify  weaknesses  in  the 
supply  base  which  could  inhibit  this 
critical  industry's  ability  to  meet 
commercial  and  defense  production 
requirements  as  defined  by  the 
industry's  l.'i  year  business  plan.  The 
information  will  be  used  to  institute 
remedial  action  where  weaknesses  are 
found  to  exist. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Don  Arbuckle. 
(202)  395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Commercial  News  USA. 

Agency  Form  Number:  ITA— 4063P. 

OMB  Approval  Number:  0625-0061 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  917  hours. 

Number  of  Respondents:  2.200. 

Avg  Hours  Per  Response:  25  minutes 

Needs  and  Uses:  As  part  of  its  export 
promotion  activities,  ITA  publishes 
COMMERCIAL  NEWS  USA.  The 
purpose  of  the  publication  is  to  promote 
new  American  products  and  technology 
to  overseas  buyers.  Firms  wishing  to 
participate  must  submit  an  application. 
The  information  is  used  to  determine  if 
the  product  meets  the  program's  criteria 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frpquency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Agency:  International  Trade 
Administration. 

Title:  Foreign  Trade  Zone 
Application. 

Agency  Form  Number:  None. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  8.470  hours. 


Number  of  Respondents:  90. 

A\'g  Hours  Per  Response:  Varies  but 
ranges  between  19  and  128  hours. 

Needs  and  Uses:  The  Foreign  Trade 
Zone  Act  requires  that  a  one-time 
application  be  made  for  authority  to 
establish  a  foreign-trade  zone  project. 
The  information  on  the  facility, 
financing,  operational  plans,  proposed 
manufacturing,  and  economic  needs  is 
used  in  making  a  decision  on  whether 
or  not  to  approve  the  request. 

Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  institutions,  small  businesses  or 
organizations,  non-profit  institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce.  Room 
5327,  14th  and  Constitution  Avenue, 
N.W.,  Washington,  DC.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer. 
Room  10202.  New  Executive  Office 
Building.  Washington,  D.C.  20503 

Dated  September  15.  1994 
Gerald  Tache, 

Dt-partmimtal  Forms  Charuncf  Officer.  Office 
of  Management  and  Organization. 
|FR  Doc.  94-23319  Filed  9-20-94;  8:45  am) 
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Bureau  of  Export  Administration 

Transportation  and  Related  Equipment 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  October  13, 
1994.  9  a.m..  in  the  Herbert  C.  Hoover 
Building.  Room  1617M(2),  14th  Street  & 
Pennsylvania  Avenue.  N.W.. 
Washington.  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
afTect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

General  Session 

1 .  Opening  remarks  by  the  Chairman 


2.  Introduction  of  members  and  visitors 

3.  Presentation  of  public  papers  or 
comments 

4.  Discussion  of  recent  revisions  to  the 
Export  Administration  Regulations 
(EAR) 

5.  Discussion  of  BXA  reorganization 
Executive  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356.  deahng  with  the  U.S.  export 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  subii.itted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  you  forward 
your  public  presentation  materials  two 
weeks  prior  to  the  meeting  to  the 
following  address:  Ms.  Lee  Ann 
Carpenter,  TAG  Unit/OAS/EA  Room 
3886C,  Bureau  of  Export 
Administration.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  January  6. 1994, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility.  Room  6020.  U.S. 
Department  of  Commerce,  Washington. 
D.C.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  September  15, 1994. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
(FR  Doc  94-23320  Filed  9-20-94;  8:45  am) 
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International  Trade  Administration 
[A-570-001J 

Potassium  Permanganate  From  the 
People's  Republic  of  China; 
Termmation  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  August  15,  1994,  the 
Department  of  Commerce  (the 
Department)  received  a  request  from 
Carus  Chemical  Company  (Cams),  the 
petitioner,  that  it  be  permitted  to 
withdraw  its  request  for  an 
administrative  review,  pursuant  to  19 
CFR  353.22(a)(5)  (1994),  of  ihe 
antidumping  duty  order  on  potassium 
permanganate  fi-om  the  People's 
Republic  of  China  (PRC)  for  the  period 
January  1,  1993,  through  December  31, 
1993.  Although  the  Department  received 
the  request  to  withdraw  after  the  normal 
period  allowed,  the  Department  is 
terminating  this  administrative  revievv 
in  accordance  with  19  CFR  353.22(a)(5). 
EFFECTTVE  DATE:  September  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Stolz.  Office  of  Antidumping 
Compliance.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230,  telephone 
number  (202)  482-4474. 

Background 

On  January  31, 1984,  the  Department 
published  in  the  Federal  Register  (49 
FR  3898)  the  antidumping  duty  order  on 
potassium  permanganate  from  the  PRC. 
After  receiving  a  timely  request  for 
revievv  fi-om  Carus,  the  Department 
initiated,  on  February  17,  1994.  an 
administrative  review  for  the  period 
January  1,  1993,  through  December  31, 
1993  (59  FR  7979).  On  August  15,  1994, 
Carus  requested  that  it  be  permitted  to 
withdraw  its  request  for  review  for  this 
period  of  review. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  19  CFR  353.22(a)(5), 
the  Department  may  extend  the  normal 
90-day  time  limit  for  withdrawal  of  a 
request  for  review  if  the  Department 
determines  it  is  reasonable  to  do  so.  We 
have  determined  that  it  is  reasonable  to 
extend  the  time  limit  for  Cams'  request 
because  we  have  not  yet  issued 
questionnaires  for  this  period  and 
because  there  is  no  indication  on  the 
record  that  the  substantive  rights  of  any 


party  would  be  impaired  by  such  a 
decision. 

Respondent  Zunyi  Chemical  Fac-tory 
(Zunyi)  and  an  importer,  Novachem, 
Inc.  (Novachem),  have  objected  to  the 
termination  request  on  the  grounds  that 
(1)  Zunyi  intended  to  submit  adequate 
information  in  the  current  review  in 
order  to  avoid  the  apphcation  of  best 
information  available  as  was  done  in  the 
1990  review,  the  final  results  of  which 
were  pubHshed  on  May  23.  1994  (59  FR 
26625).  and  (2)  petitioner's  request  for 
termination  of  this  review  was 
untimely. 

Regardless  of  its  stated  intent  to 
supply  adequate  information  in  the 
current  review,  Zunyi  should  have  bet^n 
aware  that  because  the  1993  review  was 
based  solely  on  the  petitioner's  request, 
that  requesi  could  be  withdrawn 
pursuant  to  19  CFR  353.22(a)(5). 

Because  we  have  extended  the  90-day 
time  period  for  requesting  withdrawal, 
we  hereby  grant  Carus'  request  for 
withdrawal. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (19 
use.  1675)  and  19  CFR  353.22(a)(5). 

Dated:  September  9, 1994. 
Roland  L.  MacDonald, 
Actmg  Deputy  Assistant  Secretary  for 
Compliance. 

[FR  Doc.  94-23365  Filed  9-20-94;  8:45  am) 
BtLLMG  CODE  3S10-OS-M 


Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  CuUural 
Materials  Importation  Act  of  1966  (Pub 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  93-141R.  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory.  P.O.  Box  990,  Los 
Alamos.  NM  87545.  /ns^menf.  Current 
Limiting  Interrupting  Device 
Manufacturer:  Calor-Emag  AG, 
Germany.  Intended  Use:  Original  notice 
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of  this  resubmitted  application  was 
published  in  the  Federal  Register  of 
E)ecember  13.  1993. 

DM:ket  Number:  94-095.  Applicant: 
Lamont-Doherty  Earth  Ot>servatory  of 
Columbia  University.  Route  9W. 
Palisades.  NY  10964.  Instrument:  High 
Temperature  Resistivity  Logging  Tool. 
Manufacturer  CSM  Associates  Limited. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  on  board  a  U.S. 
drill  ship  to  study  sedimentary 
formations  in  the  sediments  t)elow  the 
ocean  floor  in  areas  of  extremely  high 
crustal  temperatures  The  tool  will  be 
lowered  into  the  lx)rehole  to  make  a 
series  of  measurements  and  the  data 
will  be  transmitted  up  a  conducting 
cable  to  surface  computers.  The  data 
will  then  be  analyzed  and  used  to 
produce  scientific  papers  on  the 
sedimentary  and  rock,  formations. 
Application  Accepted  by  Commissioner 
of  Customs:  July  21.  1994. 

Docket  Number:  94-096.  Applicant: 
Southern  Methodist  University.  3225 
Daniel  Avenue.  Dallas.  TX  75275-0395. 
Instrument:  IR  Mass  Spectrometer 
System.  Model  MAT  252.  Manufacturer: 
Finnigan  MAT.  Germany.  Intended  Use: 
The  instrument  will  be  used  in  the 
analysis  of  whole  rocks,  minerals,  and 
fluids  in  order  to  determine  their 
isotope  ratios  for  oxygen,  cartjon.  and 
hydrogen  (and  to  a  lessor  extent 
nitrogen)  with  specific  interest  in  the 
stable  (non-radioactive)  isotop>es  of 
these  elements.  The  major  objectives  of 
the  research  are  to  understand  the 
evolution  of  the  Earth's  lithosphere  and 
its  fluid  envelope.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  various  geology  courses. 
Application  Accepted  by  Commissioner 
of  Customs:  ]u\y  22.  1994. 
Pamela  Woods 

Acting  Director,  Statutory  Import  Programs 
Staff 
jFR  Doc.  94-23366  Filed  9-20-94.  8  45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

no.  O015»4C1 

Pacific  Fishery  Management  Council; 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Halibut  Advisory  Subpanel  will  hold  a 
public  meeting  on 


October  13-14. 1994.  at  the  Council 
office.  2130  SW.  Fifth  Avenue,  Suite 
224.  Portland.  OR. 

The  meeting  will  begin  on  October  13, 
at  1:00  p.m..  and  on  October  14.  at  8:00 
a.m.  The  meeting  will  continue  until 
business  for  each  day  is  completed  and 
may  go  into  the  evening. 

The  purpose  of  the  meeting  will  be  to 
develop  final  recommendations  on  the 
proposed  halibut  allocation  options  for 
Area  2A  in  1995.  and  twyond.  for  the 
Council  to  consider  at  its  October  24-" 
28.  1994,  meeting  in  Millbrae.  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  E.xecutive  Director. 
Pacific  Fishery  Management  Council. 
2130  SW.  Fifth  Avenue.  Suite  224. 
Portland.  OR  97201;  telephone:  (503) 
326-6352. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Michelle  Perry  Sailer  at  (503)  326-6352. 
at  least  5  days  prior  to  the  meeting  date. 

Dated:  September  16. 1994. 
David  &  CrMtiii. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
|FR  Doc.  94-23371  Filed  0-20-94. 8:45  ara| 
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P.O.  091594B] 

North  Pacific  FIsttery  Management 
Council;  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 

Ser\'ice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Conomerce. 

ACTIOM:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Northwest  Crab 
Industry  Advisory  Committee  (PNCLAC) 
will  hold  a  meeting  on  September  28. 
1994.  in  the  Northwest  Balbtx>m.  Red 
Lion  Hotel.  18740  Pacific  Highway 
South.  Seattle.  WA.  The  meeting  will 
begin  at  9:00  a.m. 

The  Agenda  will  include  the 
foUowinglopics: 

1.  Delay  of  the  moratorium  approved 
by  the  North  Pacific  Fishery 
Management  Council, 

2.  Delay  of  the  Bering  Sea  bairdi 
season  to  )anuary  15. 

3.  Bycatches  of  king  and  bairdi  crabs 
in  the  Bristol  Bay  area,  and 

4.  Report  on  the  status  of  Bering  Sea 
crab  stocks. 

FOR  FURTHER  INFORMATKX  CONTACT:  Gary 
Loncon.  PNCL\C  Chairman.  (206)  283- 
6605. 


SUPPt-EMENTARY  INFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  t>e  directed  to  Judy 
Willoughby.  (907)  271-2809.  5  days 
prior  to  the  meeting  date. 

Dated:  September  16,  1994 
David  S.  Creshn, 
Acting  Director,  Office  of  Fisheries 
Consenalion  and  Management.  National 
Marine  Fisheries  Senrice. 
[FR  Doc.  94-23370  Filed  9-20-94;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  tor  Certam 
Conon,  Man-Made  Fioer,  Silk  B'end 
and  Other  Vegetable  Fiber  Text,  e 
Products  Produced  or  Manutactured  in 
Banglac3esh 

September  14, 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  imused  carr^-forward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993).  Also 
see  59  FR  4039.  published  on  January 
28. 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  It  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 


agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Comniittee  for  the  Implementation  of  Textile 
Agreements 

September  14.  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  24, 1994,  by  the 
Chairm.'.T.  Committee  for  the  Implementation 
of  TexliJK  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1994  and  extends  through 
January  31.  1995. 

Effective  on  September  22,  1994,  vou  are 
directed  to  amend  the  directive  dated  January 
24, 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
People's  Republic  of  Bangladesh: 


Category 

Adjusted  twelve-month 
limit' 

334  

106,357  dozen. 

338/339  

897,725  dozen. 

340/640  

2.269.047  dozen. 

342/642  

276,623  dozen. 

634  

377.275  dozen. 

638/639  

1,186,123  dozen. 

641    

830  612  dozen 

647/648  

838,046  dozen. 

847  

567,789  dozen. 

'The  linrrts  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  January 
31,1994. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc-  94-23315  Filed  9-20-94;  8:45  am) 
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Adjustment  of  Imporl  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Taiwan;  Correction 

September  14,  1994. 

In  the  table  in  the  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  August  3.  1994 
(59  FR  39547).  correct  the  adjusted  1994 


level  for  Categories  338/339  from 
875,561  dozen  to  875,831  dozen. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  94-23317  Filed  9-20-94;  8;45  am) 
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Establishment  of  an  Import  Limit  for 

Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Pakistan 

September  14. 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(QTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  September  22,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

Inasmuch  as  consultations  have  not 
resulted  in  a  mutually  satisfactory 
solution  on  Categories  342/642,  the 
United  States  Government  has  decided 
to  control  imports  in  these  categories  for 
the  prorated  period  beginning  on  July 
28,  1994  and  extending  through 
December  31, 1994  at  a  level  of  66.266 
dozen. 

The  United  States  remains  committed 
to  finding  a  solution  concerning  these 
categories.  Should  such  a  solution  be 
reached  in  further  consultations  with 
the  Government  of  Pakistan,  further 
notice  \\'ill  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  26212,  published  on  May  19, 


1994;  and  59  FR  5756,  published  on 
February  8,  1994. 
Rita  0.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  14,  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  1, 1994,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impwrts  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1,  1994  and  extends  through 
December  31. 1994. 

Effective  on  September  22. 1994.  you  are 
directed  to  establish  a  limit  for  cotton  and 
man-made  fiber  textile  products  in  Categories 
342/642  for  the  period  beginning  on  July  28. 
1994  and  extending  through  December  31. 
1994  at  a  level  of  66.266  dozen  '.  Textile 
products  in  Category  342  which  are  exported 
on  and  after  July  28,  1994  are  not  subject  to 
the  group  limit. 

For  the  import  period  April  29,  1994 
through  May  19,  1994.  you  are  directed  to 
charge  200  dozen  for  Category  642  to  the 
limit  established  in  the  directive  dated  .May 
13,  1994  for  Categories  342/642  for  the  period 
beginning  on  April  29,  1994  and  extending 
through  July  27,  1994. 

Imports  charged  to  the  limit  for  Categories 
342/642  for  the  April  29,  1994  through  July 
27,  1994  period  shall  be  charged  against  ihat 
level  of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

In  carn,-ing  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  I^ierto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  thai  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc  94-23316  Filed  9-20-94;  8:45  a.T.) 
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■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  |uly  27,  1994 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  M.in-M.ide  Fiber  Tpinte 
Products  Produced  or  Manufactured  In 
the  United  Arab  Emirates 

September  14.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Is.suing  a  directive  to  the 

Commi<isioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  September  22.  1994. 
FOR  FURTHER  WFORMATION  CONTACT: 
Jennifer  Tallanco.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  462-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715 

SUPP1.EMENTARY  (NFORMATKJN: 

Authortty:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S  C  1854) 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  In  the 
CORREXATION.  Textile  and  Apparel 
Categories  with  the  Harmonized  TarifT 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993).  Also 
see  59  FR  2827.  published  on  January 
19. 1994 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implemeutation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Text  lie  Agreements. 

CoHjniMM  for  lb«  Implementation  of  Textile 
A|{iMiiieiite 

September  14.  1994 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229 
Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  14.  1994.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
Tiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  various  periods. 


including  March  1, 1993  through  Decemt>er 
31.  1994  (Categories  226/31 3),  October  28. 
1993  through  December  31.  1904  (Category 
326)  and  January  1,  1994  through  Deceinber 
31.  1994. 

Effective  on  September  22. 1994.  you  are 
directed  to  amend  the  directive  dated  )anuary 
14.  1994  to  increase  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  United  Arab  Emirates: 


Category 

Ad|ust8dtovei' 

226/313  

3.096.378  square  me- 

326   

334/634  

351/651   

ters. 

1.873,150  square  me- 
ters 

200.734  dozen. 

153.896  dozen. 

647/648  _ ... 

287.719  dozen. 

stated  as  "Wednesday,  September  19, 
1994".  The  date  should  read  "Monday. 
September  19,  1994". 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Schwinn.  Project  Manager,  U.S. 
Army  Corps  of  Engineers,  Sacramento 
District,  Utah  Field  Office,  1403  South 
600  West,  Suite  A,  Bountiful,  Utah 
84010,  Telephone  (801)  295-8380. 

Dated:  September  8, 1994. 
Michael  P.  Schwinn. 
Project  Manager. 
IFR  Doc.  94-23030  Filed  9-20-94;  8:45  am) 
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'The  Hmits  have  not  t>een  adjusted  to  ac- 
count (of  any  imports  exported  after  February 


,ny  import! 
(Cateqone 
Qory  326) 


s  226/313).  October  27. 
)  and  Deceniber  31,  1993. 


28.   1993  ( 
1993  (Category 

For  the  import  pteriod  March  1,  1993 
through  January  18.  1994.  there  are  zero 
charges  for  Category  226.  For  the  import 
period  October  28.  1993  through  January  18. 
1994.  (here  are  zero  charges  for  Category  835. 
(See  January  14.  1994  directive.) 

The  Committee  for  the  ImpIementatioD  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.SC  553(aKl). 

Sincerely, 

Rita  D  Hayes, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements 

(FR  Doc  94-23318  Filed  9-20-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

lntfy>t  To  Pr^t^are  a  Draft 
Envtronment.Tl  Impact  Statement 
(DEIS)  tor  the  Proposed  Nortti 
Expansjon  of  Kennecott  Copper's 
Tailings  Impoundment  in  Salt  Lake 
County,  UT;  Correction 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

Don. 

action:  Notice  of  Intent;  Corraction. 

summary:  a  Notice  of  Intent  (NO!)  to 
Prepare  a  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Proposed  North 
Expansion  of  Kennecott  Copper's 
Tailings  Impoundment  in  Sah  Lake 
County,  Utah  was  published  in  the 
FEDEf«AL  WEStSTER  on  Friday,  August  19, 
1994  The  NOl  incorrectly  listed  the 
date  of  the  Scoping  Meeting.  On  page 
42823,  third  column,  second  paragraph 
of  the  NOI  the  date  was  incorrectly 


DEPARTMENT  OF  ENERGY 

Notice  of  a  Class  Deviation  To  Waive 
Federal  Register  Notices  of  Financial 
Assistance  Awards  To  Help  Meet 
Special  Powef  and  Propulsion  Needs 
for  Future  Space  Missions 

AGEMCV:  U.S.  Department  of  Energy. 
ACTtON:  Notice  of  class  deviation  from 
10  CFR  600.14(f). 

SUMMARY:  Pursuant  to  10  CFR  600.4, 
Deviations,  the  Department  of  Energy 
has  authorized  a  class  deviation  from  10 
CFR  14(f)  which  requires  a  Federal 
Register  Notice  of  each  financial 
assistance  award.  This  deviation  applies 
exclusively  to  applications  received  in 
response  to  a  Notice  of  Program  Interest 
(NOPI)  entitled  Invitation  for  Proposals 
Designed  to  Support  Federal  Agencies 
and  Commercial  Interests  in  Meeting 
Special  Power  and  Propulsion  Needs  for 
Future  Space  Missions  (58  FR  63931. 
December  3. 1993)  which  was  published 
by  the  DepMirtment  of  Energy. 
Applications  submitted  in  response  to 
the  NOPI  were  accepted  through 
January  31,  1994. 

The  intent  of  publishing  notification 
of  financial  assistance  awards  is  to 
foster  competition  and  provide 
information  regarding  subcontracting 
opportunities.  However,  a  Notice  of 
Program  Opportunity  has  already  served 
as  notice  to  interested  applicants,  and 
no  subcontracting  opportimities  have 
been  identified.  Additionally,  due  to 
programmatic  requirements,  it  is 
important  that  awards  be  made  as  soon 
as  possible.  Therefore,  the  Department 
of  Energy  has  determined,  pursuant  to 
10  CFR  600.4,  that  a  deviation  from  the 
requirement  to  publish  a  Federal 
Register  Notice  of  each  such  award  is 
(1)  Necessary  to  achieve  program 
objectives,  (2)  necessary  to  conserve 
public  funds. 

FOR  FURTHER  INFORMATlOfi  CONTACT:  U.S. 
Department  of  Energy.  Office  of 
Placement  and  Administration.  Attn: 


Mr.  Nick  Graham,  HR-531.23,  1000 
Independence  Ave.,  SW.,  Washington. 
DC  20585. 

Issued  in  Washington.  DC,  on  September  8. 
1992. 

Linda  Strand, 

Chief  Branch  B-3.  Office  of  Placement  and 

Administration. 

[FR  Doc  94-23359  Filed  9-20-94.  8:45  amj 
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0*^!ce  of  Energy  Efficiency  and 
RenewatXQ  Energy 

[Case  No.  F-074J 

Energy  Conservation  Program  for 
Co.nsumer  Products:  Decision  and 
Order  Granting  a  Waiver  From  the 
Furnace  Tast  Procedure  to  the  Trane 
Company 

AGENCY:  Office  of  Energy  Efficiencj'  and 
Renev^-able  Energv',  Department  of 
Energy. 

ACTION:  Decision  and  Order. 

SUMMARY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-074) 
granting  a  Waiver  to  The  Trane 
Company  (Trane)  from  the  existing 
Department  of  Energy  (DOE)  test 
procedure  for  furnaces.  The  Department 
is  granting  Trane  Petition  for  Waiver 
regarding  blower  time  delay  in 
calculation  of  Annual  Fuel  Utilization 
Efficiency  (AFUE)  for  its  YCC,  YCX,  and 
DCX  convertible  package  units. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cyrus  H.  Nasseri,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Meiil  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586- 
9136 

Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel. 
Mail  Station  GC-72.  Forrestal 
Building,  1000  Independence  Avenue 
SW,  Washington.  DC  20585.  (202) 
586-9507 

SUPP1.EMENTARY  INFORMATION:  In 
accordance  with  10  CFR  430.27(g), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  Order.  Trane  has 
been  granted  a  Waiver  for  its  YCC.  YCX. 
and  DCX  convertible  package  units, 
permitting  the  company  to  use  an 
alternate  test  method  in  determining 
AFUE. 


Issued  in  Washington.  DC,  on  September 
12.  1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

In  the  Matter  of:  The  Trane  Company 
(Case  No  F-074) 

Background 

The  Energy  Conser\ation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  94-163.  89  Stat. 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA), 
Public  Law  95-619,  92  Stat.  3266,  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  Public  Law 
102-^86.  106  Stat.  2776,  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  part 
430.  subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  FR  64108,  September  26,  1980. 
Thereafter,  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  for 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretar>)  to  grant  an 
Interim  Waiver  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26.  1986. 

The  waiver  process  allows  the 
Assistant  Secretarj-  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

Tbe  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 


Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
apphcant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessarv. 

Trane  filed  a  "Petition  for  Waiver," 
dated  June  9,  1994,  in  accordance  with 
§  430.27  of  10  CFR  part  430.  The 
Department  pubhshed  in  the  Federal 
Register  on  July  29,  1994,  Trane 's 
peutjon  and  solicited  comments,  data 
and  information  respecting  the  petition. 
59  FR  38591.  Trane  also  filed  an 
"Application  for  Interim  Waiver"  under 
§  430.27(g)  which  DOE  granted  on  July 
25,  1994.  59  FR  38591,  July  29,  1994. ' 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Rheem  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Trane. 

Assertions  and  Determinations 

Trane's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  and  the  starting  of 
the  circulating  air  blower.  Trane 
requests  the  allowance  to  test  using  a 
45-8econd  blower  time  delay  when 
testing  its  YCC,  YCX.  and  DCX 
convertible  package  units.  Trane  states 
that  since  the  45-second  delay  is 
indicative  of  how  these  models  actually 
operate  and  since  such  a  delay  results 
in  an  average  of  0.3  percent 
improvement  in  energ\'  efficiency,  the 
petition  should  be  granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  v*ith  blov^•e^  delay 
times  of  less  than  the  prescribed  1.5- 
minute  delay.  Trane  indicates  that  it  is 
Luiable  to  take  advantage  of  any  of  these 
exceptions  for  its  YCC.  YCX.  and  DCX 
convertible  package  units. 

Since  the  blower  controls 
incorporated  on  the  Trane  furnaces  are 
designed  to  impose  a  45-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control. 
E)OE  agrees  that  a  waiver  should  be 
granted  to  allow  the  45-second  blower 
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time  delay  when  testing  the  Trane  YCC. 
YCX,  and  DCX  convertible  package 
units.  Accordingly,  with  regard  to 
testing  the  YCC.  YCX,  and  DCX 
convertible  package  units,  today's 
Decision  and  Order  exempts  Trane  from 
the  existing  provisions  regarding  blower 
controls  and  allows  testing  with  the  45- 
second  delay. 

It  is.  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
The  Trane  Company  (Case  No.  F-074)  is 
hereby  granted  as  set  forth  in  paragraph 

(2)  below,  subject  to  the  provisions  of 
paragraphs  (3),  (4).  and  (5). 

(2)  Notwithstanding  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
part  430,  subpart  B.  The  Trane 
Company,  shall  be  permitted  to  test  its 
YCC.  YCX,  and  DCX  convertible 
package  units  on  the  basis  of  the  test 
procedure  specified  in  10  CFR  part  430, 
with  modifications  set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaceti  with  the  following 
paragraph: 

3.0     Tost  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
section  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2.  9.3.1.  and  9.3.2.  and  the  inclusion 
of  the  following  additional  procedures: 

(ii)  Add  a  new  par.igraph  3.10  to 
Appendix  N  as  follows: 

3.10     Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
lieu  of  the  requirement  specified  in 
section  9.3.1  of  ANSI/ASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 
furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  burner(s)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t  -  ), 
unless;  (1)  The  furnace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together:  or  (2)  the  furnace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  15 
minutes,  in  which  case  the  fan  control 
shall  t>e  permitted  to  start  the  blower,  or 

(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fan  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperature  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t  -  ).  using  a  stopwatch. 
Rei:ord  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 


furnaces,  maintain  the  draft  in  the  flue 
pipe  within  *0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above.  The  Trane 
Company  shall  comply  in  all  respects 
with  the  test  procedures  specified  in 
Appendix  N  of  10  CFR  part  430.  subpart 
B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
until  DOE  prescribes  final  test 
procedures  appropriate  to  the  YCC, 
YCX.  and  DCX  convertible  package 
units  manufactured  by  The  Trane 
Com  pan  V. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  September  7.  1994.  this 
Waiver  supersedes  the  Interim  Waiver 
granted  The  Trane  Company  on  July  25. 
1994  59  FR  38591.  July  29.  1994  (Case 
No  F-074). 

Issued  In  Washington.  DC.  on  S«ptemt)er  7, 
1994. 

Christine  A.  Ervin. 

Assistant  Secivtary.  Energy  Efficiency  and 
Henewable  Energy. 
|FR  Dof   94-233.S8  Filed  9-20-94,  845  am] 

BILLING  C006  (tSO-OI-P 


Advisory  Committee  on  the 
Demonstration  and  Commercial 
Application  of  Renewable  Energy  and 
Energy  Efficiency,  Open  Meeting 

lln<ler  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  86  Stat.  770).  notice  is  hereby  given 
of  the  following  meeting: 

Name:  Advisory  Committee  on  the 
Demonstration  and  Commercial  Appli(.ation 
of  Renewable  Energy  and  Energy  Efticienry 
Technologies. 

Date  and  Time:  October  6.  1994.  9  a.m. -5 
p.m 

Place:  The  Renaissance  Hotel,  999  9th 
Street,  N  W  .  Washington.  DC  20001 

Contact.  Elaine  Guthrie.  Office  of 
Technical  Assistance  {EE-542).  Energy 
Efficiency  and  Renewable  Energy.  U.S. 
Department  of  Energy,  Washington.  DC 
20585.  Telephone  202/586-1719. 

Purpose  of  Committee:  To  advise  the 
Secretary  of  Energy  on  the  development  of 
the  solicitation  and  evaluation  criteria  for 
commercialization  ventures,  and  on 
otherwise  carrying  out  her  responsibilities 
under  the  Renewable  Energy  and  Energy 
Efficiency  Technology  Competitiveness  Act 
of  1989  (Pub  L  101-218.  42  U.S.C  12005). 
as  amended  by  the  Energy  Policy  Ad  of  1992 
(Pub  L  102-486.  42  US  C  13201). 


Tentative  Agenda:  Briefings  and 
discussions  of: 

•  Review  of  subcommittee  work; 

•  FT  1995  Congressional  Appropriations; 

•  Committee  Work  Plan: 

•  Other  Matters  Requiring  Committee 
Cxinsideration; 

•  F*ublic  Comment  Period  (10  minute  rule). 
Public  Participation:  The  meeting  is  open 

to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Elaine  Guthrie  at  the 
address  or  telephone  number  listed  above. 
Requests  to  make  oral  preseniations  must  be 
received  5  days  prior  to  the  meeting: 
reasonable  provision  will  be  made  to  include 
the  statement  in  the  agenda.  The  Chair  of  the 
Committee  is  emjKiwered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate  the 
orderly  conduct  of  business. 

Minutes:  The  minutes  of  the  meeting  will 
be  available  for  public  review  and  copying 
within  30  days  at  the  Freedom  of  Information 
F>ublic  Reading  Room  lE-190,  Forreslal, 
Building.  1000  Independence  Avenue.  SW.. 
Washington.  DC.  between  9  am.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC.  on  September 
16.  1994  . 
Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 
jFR  Doc   94-23357  Filed  9-20-94:  8:45  am| 

BILLINC  COOE  U»  01  M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL 94-93-000,  et  al.] 

American  Municipal  Power-Ohio.  Inc. 
V.  Cleveland  Electric  Illuminating 
Company,  et  al..  Electric  Rate  and 
Corporate  Regulation  Filings 

September  14.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  American  Municipal  Power-Ohio, 
Inc.  v.  Cleveland  Electric  Illuminating 
Company 

(Docket  No.  EL94-93-000| 

Take  notice  that  on  September  1 , 
1994,  American  Municipal  Power-Ohio, 
Inc.  (AMP-Ohio)  tendered  for  filing  a 
complaint  against  Cleveland  Electric 
Illuminating  Company  (CEI).  In  its  filing 
AMP-Ohio  requests  that  this  proceeding 
be  divided  into  two  phases  and  that 
Phase  I  be  resolved  by  a  summary  order 
requiring  CEI  to  provide  certain  data 
and  operating  procedures  to  AMP-Ohio. 
AMP-Ohio  requests  that  Phase  II  be 
deferred  until  AMP-Ohio  completes  the 
transmission  studies,  based  on  the 
information  provided  by  CEI  in  Phase  I, 
and  submits  to  the  Commission  a  final 


transmission  network  proposal, 
including  any  specific  proposed 
interconnections  to  the  CEI  system. 

Comment  date:  October  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Boston  Edison  Company 

I  Docket  No.  ER94-1619-0001 

Take  notice  that  on  September  2, 
1994,  Boston  Edison  Company  (Edison) 
filed  a  letter  agreement  between  itself 
and  thirteen  Massachusetts  municipal 
electric  systems  further  extending  the 
deadline  for  the  Municipals'  submission 
of  objections  to  Edison's  1992  bills  for 
services  rendered  under  each  municipal 
system's  Pilgrim  power  purchase 
contract  in  1992.  On  August  11,  1994, 
Boston  Edison  filed  a  letter  agreement  in 
Docket  No.  ER94-1551-000  extending 
that  deadline  from  August  15,  1994, 
until  September  7, 1994.  The  new  letter 
agreement  extends  that  deadline  from 
September  7, 1994,  until  September  19, 
1994.  The  letter  agreement  makes  no 
other  changes  to  the  rates,  terras  and 
conditions  of  the  affected  Pilgrim 
contracts. 

Edison  states  that  it  has  served  copies 
of  this  filing  upon  each  of  the  affected 
customers  and  upon  the  three  other 
Pilgrim  power  purchasers;  Reading 
Municipal  Light  Department,  Montaup 
Electric  Company  and  Commonwealth 
Electric  Company,  as  well  as  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  da^e.  September  28,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  The  Washington  Water  Power 
Company 

(Docket  No  ER94-1623-000) 

Take  notice  that  on  September  6, 
1994,  The  Washington  Water  Power 
Company  (WWP)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  18  CFR  35.11 
Service  Agreements  under  WWP's  FERC 
Electric  Tariff  Volume  No.  4. 

A  copy  of  the  filing  was  mailed  to  the 
parties  of  the  new  Service  Agreements. 
Comment  date:  September  28, 1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  Midway-Sunset  Cogeneration 
Company 

(Docket  .Mo.  QF86-433-0031 

On  September  2,  1994,  Midway- 
Sunset  Cogeneration  Company 
(Applicant)  tendered  for  Cling  a 
supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 


The  supplement  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogeneration  facility. 

Comment  date:  October  3,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qapies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretory. 
|FR  Doc.  94-23337  Filed  9-20-94;  8:45  ami 

BILUNO  COOE  e717-«1-P 


[Project  No.  1494-066  Oklahoma) 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Environmental 
Assessment 

September  15,  1994. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Energy  Regulator}' 
Commission's  regulations  18  CFR  part 
380  (Order  No.  486.  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for  non- 
project  use  of  project  lands  for  the 
Pensacola  Hydroelectric  Project.  The 
application  proposes  dredging  740  cubic 
yards  of  material  from  a  site  located  at 
the  Monkey  Island  area  of  Grand  Lake 
O'  The  Cherokees.  in  Delaware  County, 
Oklahoma.  The  staff  prepared  an 
Environmental  Assessment  (EA)  for  the 
action.  In  the  EA,  staff  concludes  that 
approval  of  the  non-project  use  of 
project  lands  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  3308,  of  the  Commission's 


offices  at  941  North  Capitol  Street,  N.E.. 

Washington,  DC.  20426. 

Lois  D.  Cashell, 

Secretory. 

(FR  Doc.  94-23305  Filed  9-20-94;  8:45  ami 

BILLING  COOE  6717-01-H 

[Project  No.  6952-005  California] 

McMillan  Hydro,  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

September  15. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486. 
52  F,R.  47897).  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
a  non-capacity  related  amendment  of 
exemption  for  the  McMillan 
Hydroelectric  Project.  No.  6952-005. 
The  McMillan  Hydroelectric  Project  is 
located  on  the  North  Fork  of  Little  Cow 
Creek  in  Shasta  County.  California.  The 
application  is  to  revise  the  project 
description  to  reflect  several  changes 
between  the  authorized  and  as-built 
project  features.  An  Environmental 
Assessment  (EA)  was  prepared  for  the 
apphcation.  The  EA  finds  that 
approving  the  application  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quaUty  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission  s  offices 
at  941  North  Capitol  Street.  NE. 
Washington.  DC  20426. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-23306  Filed  9-20-94;  8:45  am| 
BILLING  COOE  6717-01-M 

(Docket  No.  TWM-4-34-001J 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  m  FERC 
Gas  Tariff 

September  15. 1994 

Take  notice  that  on  September  12, 
1994  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  fihng  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  the 
following  tariff  sheets: 

Seventh  Revised  Sheet  No.  S.\ 
Eighth  Revised  Sheet  .No.  8.^ 
First  Revised  Sheet  No.  19a 
Second  Revised  Sheet  No.  200 

On  May  2,  1994.  FGT  filed  in  Docket 
No.  TM94-4-34  to  suspend  its  Annual 
Unit  Take-Or-Pay  Surcharge  (TOP 


48426  Federal  Register  /  Vol.  59,  No.  182  /  Wednesday,  September  21,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  182  /  Wednesday.  September  21.  1994  /  Notices 


48427 


4R42R 


Ft'dpral  Rpiiister  /  Vol.  59.  No.  182  /  Wednesday,  September  21,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  182  /  Wednesday.  September  21.  1994  /  Notices 


48427 


Surcharge)  effective  June  1.  1994. 
subject  to  FGT  making  a  supplemental 
filing  to  reflect  actual  balances 
pertaining  to  its  collection  of  the  take- 
or-pay  buy-out  and  buy-down  costs 
(Southern  Fixed  Charges)  billed  by 
Southern  Natural  Gas  Company 
(Southern)  to  FGT  and  to  make  any 
related  tarifT  changes  required. 
Subsequently,  on  May  18,  1994,  the 
Federal  Energy  Regulatory  Commission 
(Commission)  issued  an  order  (May  18 
Order)  accepting  FGT's  filing  subject  to 
FGT's  making  the  supplemental  filing. 
In  its  order,  the  Commission  directed 
that  the  supplemental  filing  should 
show  the  Southern  Fixed  Charge 
account  balances  and  include  tariff 
revisions  required  to  balance  any 
outstanding  customer  fixed  charge 
account  totals.  FGT  states  the  instant 
filing  is  being  made  in  compliance  with 
the  May  1 8  Order. 

FGT  requests  waiver  of  the  provision 
of  Section  25C  of  its  GTC  regarding  the 
carrying  charge  calculation  to  permit 
FGT  to  waive  carrying  charges  on 
amounts  owed  FGT  between  June  1 . 
1994  and  November  1.  1994. 

FGT  also  requests  waiver  of  the 
provision  of  Section  25C  of  its  GTC 
which  requires  that  rtsfunds  be  made 
within  90  days  of  the  end  of  the  Annual 
Recovery  Period.  FGT  requests  that  it 
not  be  required  to  make  refunds 
pending  Commission  approval  of  the 
instant  filing  FGT  proposes  that  any 
refunds  due  hereunder  be  made  within 
thirty  days  of  a  final  Commission  Order 
accepting  this  filing  with  carrying 
ciiarges  on  such  refunds  calculated 
through  the  refund  date. 

FGT  requests  that  the  Commission 
waive  any  other  parts  of  its  Regulations 
or  provisions  of  FGT's  tariff  as  may  be 
required  to  allow  the  instant  filing  to 
become  effective  as  proposed. 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  DC.  20426.  in  accordance 
with  §  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  September 
22.  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Uia  D.  Caihcil. 
Secrvtury 
jFR  Doc  94-23.107  filed  9-20-94.  8  45  ami 
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[Docket  No.  EL94-92-000] 

Portland  General  Electric  Company; 
Corrected  Notice  of  Filing  ^ 

September  15,  1994. 

Take  notice  that  on  August  31.  1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  a  Petition  for 
a  Declaratory  Order  and  Motion  for 
Summary  Disposition.  In  this  Petition 
PGE  asks  the  Commission  to  declare 
that  it  has  exclusive  jurisdiction  to 
determine  whether  Southern  California 
Edison  Company  (Edison)  may 
terminate  its  July  31.  1986  Long-Term 
Power  Sale  and  Exchange  Agreement 
(Agreement)  with  PGE  and  whether  PGE 
should  refund  Edison  any  of  the  fees 
paid  pursuant  to  the  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  11.  1994  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
insjsection. 
Loia  D.  CasbeU. 
Secretary. 
IFR  Dtx:.  94-2330«  Filed  9-20-94;  8:45  air| 
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(DockH  No.  SA94-3-000] 

Western  Gas  Resources  Storaqe.  Inc  ; 
Notice  of  Petition  for  Adjustment 

September  15.  1994 

Take  notice  that  on  August  31.  1994, 
Western  Gas  Resources  Storage.  Inc. 
(WGRS)  filed  pursuant  to  section  502(c) 
of  the  Natural  Gas  Poliry  Act  of  1978 
(NGPA).  a  petition  for  adjustment  from 
§  284. 123(b)(l)(ii)  of  the  Commissions 
regulations  to  permit  WGRS  to  use  its 
tanff  on  file  with  the  Railroad 
Commission  of  Texas  (TRC)  for  services 
performed  pursuant  to  NGPA  section 
311 

In  support  of  its  petition.  WGRS  states 
that  it  is  an  mtrastate  pipeline  operating 


In  the  State  of  Texas,  and  is  a  gas  utility 
subject  to  the  jurisdiction  of  the  TRC. 
WGRS  owns  and  operates  the  Katy  Gas 
Storage  Facility,  which  consists  of  a 
storage  cavern  and  associated  pipeline 
facilities  as  well  as  a  header  system. 
WGRS's  transportation  and  storage  rates 
are  subject  to  regulation  by  the  TRC. 
The  Commission  previously  granted 
WGRS'  request  to  use  rates  on  file  with 
the  TRC  for  intemiptible  transportation 
and  storage.'  WGRS  anticipates 
providing  section  311  firm  storage  and 
storage- related  transportation  service  on 
behalf  of  interstate  pip)eline  companies 
or  local  distribution  companies  served 
by  interstate  pipeline  companies  for  a 
charge  not  to  exceed  the  rates  on  file 
with  the  TRC,  as  follows: 
Firm  Storage  (including  related 
transportation): 

Injection — $0.05  per  MMBtu 

Withdrawal — S0.05  per  MMBtu 

Deliverability— $0.9385  per  MMBtu  per 
month 

Capacity — $0.0221  per  MMBtu  per  month 

The  regulations  applicable  to  this 
proceeding  are  found  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  §§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secrrtary. 
IFR  Doc.  94-23309  Filed  9-20-94.  8:45  am) 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[FRL-6077-1) 

Clean  Air  Act  Advisory  Committee; 
Emergency  Notice  of  Public  Meeting 

Under  Section  (10)(a)l2)  of  iitie  5 
U.S.C.  App.  2,  "The  Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  the  Subcommittee  on  Mobile 
Source  Emissions  and  Air  Quality  in  the 
Northeastern  States  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on 
Friday.  September  30, 1994  beginning  at 
8:30  am.  to  4  p.m.  at  the  Grand  Hvatt 
Hotel.  100  H  Street.  N.W..  Washington, 
DC.  202/582-1234.  Because  the 
Subcommittee  met  on  September  13-14. 
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(1994). 


1994  and  set  September  30.  1994  as  the 
next  meeting  date  this  emergency  notice 
is  hereby  given.  These  meetings  are 
open  to  the  public.  For  further 
information  concerning  the  meeting, 
please  contact  the  individuals  listed 
below. 

Mobile  Source  Emissions  and  Air 
Quality  in  the  Northern  States 
Subcommittee 

The  Mobile  Source  Emissions  and  Air 
Quality  in  the  Northeastern  States 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  conduct  a 
meeting  to  discuss  the  pending  petition 
offered  by  the  Ozone  Transport 
Commission  regarding  the  adoption  of 
Low  Emission  Vehicle  Emission 
Standards  in  the  northeastern  states  and 
related  issues.  In  addition,  the  meeting 
agenda  will  include  progress  reports 
from  various  work  groups  established  at 
the  previous  meeting  of  the 
Subcommittee,  discussion  of  a  49-state 
alternative  and  modeling  analysis  of  the 
alternative. 

Further  Information  and  Providing 
Comments:  For  additional  information 
concerning  these  meetings,  please 
contact  Mike  Shields.  Designated 
Federal  Official.  Office  of  Mobile 
Sources,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
D.C.  20460. (202)  260-7645. 

Dated:  September  15.  1994. 
T  W.  Eagles, 

Acting  Director.  Office  of  Policy  Analysis  and 
Hevipw.  Office  of  Air  and  Radiation.  U.S. 
Emironmental  Protection  Agency. 
IFR  Doc.  94-23466  Filed  9-20-94;  8:45  ami 
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Massachusetts:  Adequacy 
Determination  of  StateTribal  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  Tentative 
Determination  to  Fully  Approve  the 
Adequacy  of  the  Commonwealth  of 
Massachusetts  s  Municipal  Solid  Waste 
Permitting  Program.  Extension  of  Public 
Comment  Period. 

summary:  Section  4005(c)(1)(B)  of  the 
Resource  Conservation  and  Recovery- 
Act  (RCRA).  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  42 
U.S.C.  6945(c)(1)(B).  requires  states  to 
develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs).  which  may 
receive  hazardous  household  waste  or 


small  quantity  generator  hazardous 
waste  will  comply  with  the  revised 
Federal  MSWLF  Criteria  (40  CFR  part 
258).  RCRA  section  4005(c)(1)(C).  42 
U.S.C.  6945(c)(1)(C),  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  states  have 
adequate  "permit"  programs  for 
MSWLFs.  but  does  not  mandate 
issuance  of  a  rule  for  such 
determinations.  EPA  has  drafted  and  is 
in  the  process  of  proposing  a  State/ 
Tribal  Implementation  Rule  (STIR)  that 
will  provide  procedures  by  which  EPA 
will  approve,  or  peirtially  approve, 
State/Tribal  landfill  permit  programs 
The  Agency  intends  to  approve 
adequate  State/Tribal  MSWLF  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States/Tribes 
may  use  the  draft  STIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State/Tribal  permit  programs  provide 
for  interaction  between  the  State/Tribe 
and  the  owner/operator  regarding  site- 
specific  permit  conditions.  Only  those 
owners/operators  located  in  States/ 
Tribes  with  approved  permit  programs 
can  use  the  site-specific  flexibilities 
provided  by  40  CFR  Part  258  to  the 
e.xtent  the  State/Tribal  permit  program 
allows  such  flexibility.  EPA  notes  that 
regardless  of  the  approval  status  of  a 
State/Tribe  and  the  permit  status  of  anv 
facility,  the  federal  landfill  criteria  shall 
apply  to  all  permitted  and  unpermitted 
MSWLF  facilities. 

The  Commonwealth  of  Massachusetts 
has  applied  for  a  determination  of 
adequacy  under  Section  4005(c)(1)(C)  of 
RCPv.^.  42  use  §  6945(c)(1)(C).  EPA 
Region  I  has  reviewed  Massachusetts's 
MSWLF  permit  program  adequacy 
application  and  has  made  a  tentative 
determination  that  all  portions  of 
Massachusetts's  MSWLF  permit 
program  are  adequate  to  assure 
compliance  with  the  revised  MSWLF 
Criteria.  The  public  comment  period  is 
being  extended  for  30  days  in  order  to 
ensure  that  all  interested  parties  have  an 
opportimity  to  comment  on  the 
Massachusetts  MSWLF  permitting 
program.  Massachusetts's  application 
for  program  adequacy  determination  is 
available  for  public  review  and 
comment  at  the  places  hsted  in  the 
ADDRESSES  section  below  during  regular 
office  hours. 
DATES:  All  comments  on 
Massachusetts's  application  for  a 


determination  of  adequacy  must  be 
received  by  the  close  of  business  on 
October  21.  1994. 

ADDRESSES:  Copies  of  Massachusetts's 
application  for  adequacy  determination 
are  available  during  the  hours  of  8:00 
a.m.  to  5:00  p.m.  at  the  following 
addresses  for  inspection  and  copying: 
Massachusetts  Department  of 
Environmental  Protection.  Division  of 
Solid  Waste  Management.  One  Winter 
Street,  4th  Floor.  Boston.  MA  02108; 
U.S.  EPA  Region  I,  Waste  Management 
Division.  Solid  Waste  Section.  90  Canal 
Street,  Boston,  MA  02203.  Attn:  Fred 
Friedman,  telephone  (617)  573-9687. 
Written  comments  should  be  sent  to  Mr 
John  F.  Hackler.  Chief.  Solid  Waste 
Section,  mail  code  HER-CAN6.  EPA 
Region  I.  John  F.  Kennedy  Federal 
Building.  Boston.  MA  02203-2211. 
FOR  FURTHER  INFORMATION  CONTACT:  EPA 
Region  I,  John  F.  Kennedy  Federal 
Building.  Boston.  MA  02203,  Attn:  Ms. 
Connie  Dewire.  mail  code  HER-CA\"6. 
telephone  (617)  573-5719. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  9.  1991.  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
Part  258).  Subtitle  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSW.\).    ' 
requires  stales  to  develop  permitting 
programs  to  ensure  that  MSWLFs 
comply  with  the  Federal  Criteria  under 
40  CFR  Part  258.  Subtitle  D  also  requires 
in  Section  4005(c)(1)(C),  42  USC 
§  6945(c)(1)(C)  that  EPA  determine  the 
adequacy  of  state  municipal  solid  waste 
landfill  permit  programs  to  ensure  tliat 
facilities  comply  with  the  revised 
Federal  Criteria'  To  fulfill  this 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/'f  ribal 
programs  must  satisfy-  to  be  determined 
adequate. 

The  EPA  intends  to  approve  State/ 
Tribal  MSWLF  permit  programs  prior  to 
the  promulgation  of  the  STIR.  EPA 
interprets  the  requirements  for  states  or 
tribes  to  develop  "adequate"  programs 
for  permits,  or  other  forms  of  prior 
approval  and  conditions  (for  example, 
license  to  operate)  to  impose  several 
minimum  requirements.  First,  each 
State/Tribe  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Second,  the 
State/Tribe  must  have  the  authority  to 
issue  a  permit  or  other  notice  of  prior 
approval  and  conditions  to  all  new  and 
existing  MSWLFs  in  its  jurisdiction.  The 
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State/Tribe  alsu  uiust  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  Section 
7004(b)  of  RCRA,  42  USC  S 6974(b). 
Finally,  the  State/Tribe  must  show  that 
it  has  sufficient  compliance  monitoring 
and  enforcement  authorities  to  \ake 
specific  action  against  any  owner  or 
operator  that  fails  to  comply  with  an 
approved  MSVVLF  program. 

EPA  Rt^ions  will  determine  whether 
a  State/Tribe  has  submitted  an 
"Adequate"  program  based  on  the 
interpretation  outlined  above.  EPA 
plans  to  provide  more  specific  criteria 
for  this  evaluation  when  it  proposes  the 
STIR.  EPA  expects  States/Tribes  to  m«et 
all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWLF 
program. 

B.  Commonwealth  of  Ma*wf  husrtts 

On  August  13.  1993.  EPA  Rugion  I 
received  Massachusetts's  final  MSWLF 
Permit  Program  application  for 
adequacy  determination  Region  I 
reviewed  the  final  apphcation  and 
submitted  comments  to  Massachusetts. 
Massachusetts  addressed  EPA's 
comments  and  submitted  a  revised  Bnal 
application  for  adequacy  determination 
on  August  30.  1993  Region  I  received 
additional  clarifying  Information  on  the 
Massachusetts  MSWLF  Permit  Program 
on  November  2,  1993  and  March  23, 
1994.  Region  I  has  reviewed 
Massachusetts's  revised  application  and 
has  tentatively  determined  that  all 
portions  of  Massachusetts's  MSWLF 
program  meet  all  the  requirements 
necessary  to  qualify  for  full  program 
approval  and  ensures  compliance  with 
the  revised  Federal  Criteria. 

The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  October  21.  1994. 
Copies  of  Massachusetts's  application 
are  available  for  inspection  and  copying 
at  the  location  indicated  in  the 
AOORESSCS  section  of  this  notice. 

In  the  Commonwealth  of 
Massachusetts,  the  jurisdiction  for  siting 
and  permitting  of  solid  waste 
management  facilities  hes  with  local 
boards  of  health  and  the  Department  of 
Environmental  Protection  (DEP),  an 
agency  falling  under  the  Executive 
Office  of  Enviroamental  Affairs  (EOEIA). 
The  IDepartment  of  Public  Health  (DPH) 
is  also  given  an  advisory  role  in  the 
tiling  proces*.  Authority  for  respective 
roles  of  the  boards  of  haialth.  DEP  and 
DPH  is  granted  by  Chapter  111.  section 
1 50A  of  the  Massachusetts  General 
Laws.  Region  I  based  its  decision  of 
tentative  full  approval  on  the  current 
approach  for  approving  the  construction 


ami  ofHTdtion  (ji  M^sWLi-s  in 
Massachusetts.  This  approach  includes: 

(1)  a  review  pursuant  to  the 
Massachusetts  Environmental  Policy 
Act  (MEPA).  a  public  information 
process  that  generally  involves  the 
submission  of  an  Environmental  Impact 
Report,  which  must  be  approved  by  the 
Secretary  of  the  Office  of  Environmental 
Affairs,  (2)  a  Site  Assignment  Process, 
which  focuses  on  determining  whether 
a  specific  location  is  suitable  for  a 
specific  type  of  solid  waste  facility  (the 
local  board  of  health  is  responsible  for 
granting  a  site  assignment  in  accordance 
with  the  procedures  and  criteria  at  310 
CMR  16.00);  and  (3)  a  SoUd  Waste 
Management  Facility  Permit,  a  permit 
that  must  be  obtained  from  DEP's 
Division  of  Solid  Waste  Management 
after  completing  the  MEPA  process  and 
obtaining  a  site  assignment.  The 
permitting  process  regulates  the  design, 
operation  and  maintenance,  closure, 
post-closure  and  financial  assurance 
aspects  of  a  facility. 

The  Massachusetts  regulations 
require,  at  310  CMR  19.021.  the 
repermitting  of  all  landfills  existing  as 
of  the  effective  date  of  July  1.  1990. 
unless  they  choose  to  close  prior  to  July 
1,  1992  Furthermore,  the  regulations  at 
310  CMR  19  022(1)  require  the 
completion  of  closure  of  all  unlined 
areas  of  landfills  by  July  1.  1995.  A 
recent  amendment  of  MGL  c  1 1 1 ,  s. 
150 A  makes  the  1995  closure  date 
applicable  only  to  privately  owned 
landfills. 

The  design  standard  for  new  and 
lateral  expansions  of  landfills  currently 
in  effect  in  Massachusetts  includes  a 
composite  liner  system  which  features: 
a  subgrade  layer  which  must  ensure  a 
minimum  of  four  foot  separation 
between  the  top  of  bedrock  or  the 
maximum  high  groundwater  table  and 
the  bottom  of  the  lowermost  low 
permeability  layer,  a  two  foot,  low 
permeability,  soil/admixture  layer 
having  a  maximum  in-place  saturated 
hydraulic  conductivity  of  1x10-7  cm/ 
sec;  a  minimum  30-mil  flexible 
membrane  Hner  (60-mil  minimum  for 
high  density  polyethylene)  in  direct 
contact  with  the  underlying  soil/ 
admixture;  a  drainage/ protect  ion  layer; 
and  a  leachate  collection  system. 
Alternative  liner  designs  must  meet  the 
performance  standard  for  ground  water 
protection  systems  found  at  310  CMR 
19.110  and  do  so  in  a  manner  which 
meets  or  exceeds  the  design  standard  of 
that  section. 

The  cxirrent  siting  criteria  carefully 
restrict  new  or  expanding  landfills  from 
being  located  in  settings  that  may 
conflict  with  the  Location  Criteria 
specified  In  40  CFR  Sections  258.10. 


258.11,  258.12.  258.13.  258.14  and 
258.16.  By  currently  restricting  landfills 
to  such  settings,  Massachusetts  has 
protected  all  state  drinking  water 
resources,  whether  surface  water  or 
groundwater,  from  the  potential  imp>act 
of  leachate  -an  approach  which  EPA  has 
determined  to  be  an  alternate  to  the  40 
CFR  Part  258  requirements,  but  still  as 
protective  as  the  federal  requirements  at 
40  CFR  Part  258.  In  addition,  the 
Commonwealth's  requirements  are  no 
less  stringent  than  the  requirements  set 
forth  at  40  CFR  Part  258. 

The  Massachusetts  MSWLF 
Permitting  Program  features  an  unique 
approach  to  landfill  assessment  which 
includes  four  parts.  The  first  part  is  an 
Initial  Site  Assessment  (ISA),  which 
examines  the  general  history  of  the  site, 
the  types  and  amounts  of  waste 
landfiUed.  the  size  of  the  site  and  other 
historical  information  concerning  the 
site.  The  second  part  is  a 
Comprehensive  Site  Assessment  (CSA) 
to  characterize  the  nature  and  extent  of 
any  contamination  that  may  exist.  The 
CSA.  which  is  used  to  develop  a 
suitable  closure  strategy,  involves,  in  its 
final  step,  a  two- phased  risk  assessment 
approach  to  determine  whether 
corrective  action  is  warranted.  The  first 
phase  of  the  risk  assessment  is  called  a 
qualitative  risk  assessment.  The 
following  three  pieces  of  information 
are  analyzed  in  this  phase:  the  existence 
of  contamination  above  standards  or 
approved  levels;  the  existence  of 
potential  public  health  or 
environmental  receptors;  and  the 
existence  of  pathways  which  would 
serve  to  link  contamination  to  receptors. 
If  all  three  are  determined  to  exist  in 
any  media  (air,  surface  water,  ground 
water  or  soil),  the  second  phase  in  the 
risk  assessment  process,  the  quantitative 
risk  assessment,  is  invoked  as  is  a  round 
of  sampling  for  all  the  40  CFR  Part  258, 
Apfiendix  II  constituents.  The  third  part 
of  the  landfill  assessment  is  a  Corrective 
Actions  Alternatives  Analysis  (CAAA), 
which  is  conducted  to  determine  the 
ty^M  of  cap  and  any  additional 
remediation  measures  which  will  be 
needed  to  properly  close  the  sanitary 
landfill.  The  fourth  and  final  part  of  the 
landfill  assessment  process  is  a 
Corrective  Action  Design  (CAD),  in 
which  the  landfill  cap  and  any 
additional  remediation  measures  are 
designed. 

Massachusetts  covers  the  landfill 
assessment  requirements  in  more  detail 
in  its  Guidance  on  Conducting 
Qualitative  Risk  Assessments  at  Solid 
Waste  Landfills  and  Guidance  for 
Disposal  Site  Risk  Cbaractenzation  and 
Related  Phase  11  Activities.  The  revised 
Landfill  Assessment  and  Cloture 


Guidance  Manual  (LAC  Manual)  is 
applicable  to  all  existing  MSWLFs  and 
to  all  MSWLF  permit  applications 
effective  July  1,  1993.  Massachusetts 
will  implement  its  MSWLF  permit 
program  through  enforceable  permit 
conditions.  To  ensure  compliance  with 
the  federal  criteria,  Massachusetts  has 
revised  its  current  permit  requirements 
through  the  existing  Supplement  to 
Landfill  Assessment  and  Closure 
Manual.  These  revisions  occur  in  the 
following  areas: 

1.  The  adoption  of  the  EPA  approved 
method  8260  to  test  ground  water. 

2.  Addition  of  the  provision  on  the 
minimum  distance  of  a  ground  water 
monitoring  well  from  the  landfill 
boundary. 

3.  Compliance  with  the  protocols  for 
testing  and  analyzing  ground  water  for 
constituents  listed  in  Appendix  II  to 
Part  258. 

4.  Compliance  with  the  procedures  for 
notifying  the  DEP  about  explosive  levels 
of  landfill  gas. 

5.  Compliance  with  the  protocols  for 
conducting  inspections  to  detect 
presence  of  hazardous  waste  and 
procedures  for  reporting  results  of  such 
inspections. 

6.  Compliance  with  the  minimum 
design  standard  for  alternative  landfill 
cover. 

The  Massachusetts  Department  of 
Environmental  Protection  will  update 
the  permits  of  existing  municipal  solid 
waste  landfills  scheduled  to  remain 
open  after  the  effective  date  of  40  CFR 
Part  258,  to  assure  compliance  with 
current  state  requirements.  The 
Commonwealth  of  Massachusetts  is  not 
asserting  jurisdiction  over  Tribal  land 
recognized  by  the  United  States 
government  for  the  purpose  of  this 
notice.  Tribes  recognized  by  the  United 
Slates  government  are  also  required  to 
comply  with  the  terms  and  conditions 
found  at  40  CFR  Part  258. 

The  Commonwealth  of  Massachusetts 
is  committed  to  implementing  its 
MSWLF  program  in  accordance  with  the 
principles  of  environmental  equity.  The 
Commonwealth  has  expressed  this 
commitment  in  an  addendum  to  the 
narrative  portion  of  its  application. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
received  during  the  public  comment 
period.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  determination  of 
inadequacy  for  Massachusetts's 
program.  EPA  will  make  a  final  decision 
on  approval  of  the  Commonwealth  of 
Massachusetts's  program  and  will  give 
notice  of  the  final  determination  in  the 
Federal  Register.  The  notice  shall 
include  a  summary  of  the  reasons  for 


the  final  determination  and  a  response 
to  all  significant  comments. 

Section  4005(a)  of  RCRA.  42  USC 
§  6945(a)  provides  that  citizens  may  use 
the  citizen  suit  provisions  of  Section 
7002  of  RCRA,  42  USC  §  6972  to  enforce 
the  Federal  MSWLF  criteria  set  forth  in 
40  CFR  Part  258  independent  of  any 
State/Tribal  enforcement  program.  As 
EPA  explained  in  the  preamble  to  the 
final  MSWLF  criteria,  EPA  expects  that 
any  owner  or  operator  complying  with 
provisions  in  a  State/Tribal  program 
approved  by  EPA  should  be  considered 
to  be  in  compliance  with  the  Federal 
Criteria.  See  56  FR  50978,  50995 
(October  9,  1991). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  USC 
§  605(b),  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  notice,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002,  4005  and  4010(c) 
of  the  Solid  Waste  DispKtsal  Act  as  amended. 
42  USC  §§6912,  6945  and  6949a(c-c). 

Dated:  September  8,  1994. 
John  P.  DeVillars, 
Regional  Administrator. 
|FR  Doc.  94-23150  Filed  9-20-94:  8:4ri  am| 
BILUNG  CODE  6560-SO-P 

[OPP-50789;  FRL-4778-a] 

Issuance  of  Experimental  Use  Permits 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  f)ermits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 


telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  /Vrlington,  VA. 
SUPPi-EMENTARY  INFORMATION.  EPA  has 
issued  the  following  experimental  use 
permits: 

241-EUP-125.  Issuance.  American 
Cyanamid  Company.  Agricultural 
Research  Division,  P.O.  Box  400. 
Princeton,  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  266  pounds  of  the  herbicide 
ammonium  salt  of  (±)-2-[4,5-dihydro-4- 
methyl-4-(l-methylethyl)-5-o.xo-lH- 
imidazol-2-yl]-5-methyl-3- 
pyridinecarbox\lic  acid  on  3,980  acres 
of  peanuts  to  evaluate  the  control  of 
various  weeds.  The  program  is 
authorized  only  in  the  States  of 
Alabama,  Arkansas,  Florida.  Georgia, 
Louisiana,  Mississippi,  New  Mexico. 
North  Carolina.  Oklahoma.  South 
Carolina,  Tennessee,  Texas,  and 
Virginia.  The  experimental  use  permit  is 
effective  from  April  13.  1994  to  April 
13.  1996.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  will  be 
destroyed  or  used  for  research  purposes 
onlv.  (Robert  Taylor.  PM  25.  Rm.  241. 
CM  #2,  (703-305-6800)) 

JOO-EUP-97.  Issuance.  Ciba  Plant 
Protection,  P.O.  Box  18300,  Greensboro. 
NC  27419-8300.  This  experimental  use 
permit  allows  the  use  of  5.7  pounds  of 
the  herbicide  l-(4-methoxy-6-methyl- 
triazin-2-yl)-3-(2-(3,3,3-trifluoropropyl)- 
phenylsulfonyl]-urea  on  155  acres  of 
com  to  evaluate  the  control  of  various 
weeds.  The  program  is  authorized  onl\ 
in  the  States  of  Iowa,  Illinois.  Indiana, 
Kansas.  Kentucky.  Mar\-land,  Michigan. 
Minnesota,  Missouri,  Nebraska.  North 
Carolina,  Ohio,  Pennsylvania,  South 
Dakota,  Tennessee,  Texas,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  March  31. 1994  to 
March  31,  1995.  This  permit  is  issued 
with  the  limitation  that  all  treated  crops 
will  be  destroyed  or  used  for  research 
purposes  onlv.  (Robert  Taylor,  PM  25, 
Rm.  241,  CM'#2,  (703-305'-6800)) 

62719-EUP-26.  Issuance.  DowEIanco, 
9330  Zionsville  Rd.,  Indianapolis,  IN 
46268-1054.  This  experimental  use 
permit  allows  the  use  of  1,245.48 
pounds  of  the  herbicides  N-(2,6- 
difluorophenyl)-5-methyl-l,2.4-triazole- 
[  1 ,5a]-pyrimidine-2-suifonamide  and 
3.6-dichloro-2-pyridinecarboxylic  acid 
on  4,850  acres  of  field  com  to  evaluate 
the  control  of  various  broadleaf  weeds. 
The  program  is  authorized  in  the  States 
of  Alabama,  Arkansas.  Connecticut, 
Delaware,  Georgia,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Louisiana, 
Maine,  Marvland,  Michigan.  Minnesota. 
Mississippi,  Missouri.  Nebraska,  New 
Jersey,  New  York,  North  Carolina,  North 
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Dakota.  Ohio,  Oklahoma.  Fennsylvama, 
South  Carolina.  South  Dakota. 
Tennessee,  Texas.  Vermont,  Virginia, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  March  9. 1994 
to  March  9.  1996.  This  p)ermit  is  issued 
with  the  limitation  that  all  treated  crops 
will  be  destroyed  or  used  for  research 
purposes  only.  (Joanne  Miller,  PM  23. 
Km.  237,  CM  #2.  (703-305-7830)) 

524-EUP-74.  Extension.  Monsanto 
Agricultural  Company,  800  North 
Lindbergh  Blvd  .  St.  Louis.  MO  63167. 
This  experimental  use  permit  allows  the 
use  of  75  pounds  of  the  herbicide 
methyl  5-{|(4,6-dimethoxy-2- 
pyrimidinvl)amino| 
cartx)nylaminosulfonyl}-3-chloro-l- 
methyl-l-H-pyr8zole-4-carboxylate  on 
600  acres  of  turf  to  evaluate  the  control 
of  various  broadleaf  weeds.  The 
program  for  turf  is  authorized  only  in 
the  States  of  Alabama,  Arkansas. 
Arizona,  CaUfomia,  Delaware.  Florida. 
Georgia,  Hawaii,  Illinois,  Indiana, 
Kansas,  Kentucky.  Louisiana.  Maryland. 
Minnesota.  Mis-sissippi.  Missouri, 
Nebraska,  Nevada,  New  jersey.  New 
Mexico.  New  York,  North  Carolina, 
Ohio,  Oklahoma.  Pennsylvania.  Rhode 
Island.  South  Carolina,  Tennessee, 
Texas.  Virginia,  and  West  Virginia.  The 
experimental  use  permit  also  allows  the 
use  of  252  pounds  of  the  herbicide 
methyl  5-{((4,6-dimetho.xy  2- 
pyrimidinyUamino) 
carbonylaminosulfonyl>-3-chloro-l- 
methyl-1  H-pyTazole-4-cartx)xylate  on 
4.000  acres  of  field  com  to  evaluate  the 
control  of  various  broadleaf  weeds.  The 
program  for  field  com  is  authorized 
only  in  the  States  of  Alabama.  Colorado, 
Delaware,  Georgia,  Illinois.  Indiana, 
Iowa.  Kansas.  Kentucky.  Louisiana, 
Maryland,  Michigan,  Minnesota. 
Mississippi,  Missouri,  Nebraska,  North 
Carolina.  North  Dakota,  New  York, 
Ohio.  Oklahoma.  Pennsylvania,  South 
Carohna,  South  Dakota,  Tennessee. 
Texas,  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective  for 
both  programs  from  April  4,  1994  to 
April  1,  1995.  A  temporary  tolerance  for 
residutts  of  the  active  ingredient  in  or  on 
field  com  has  been  established.  (Joanne 
Miller.  PM  23.  Rm.  237.  CM  #2.  (703- 
305-7830)) 

524-EUP-76.  Extension.  Monsanto 
Agricultural  Company,  800  North 
Lindbergh  Blvd  ,  St.  Louis.  MO  63167. 
This  experimental  use  permit  allows  the 
use  of  336  pounds  of  the  herbicide 
methyl  5-{((4.6-dimethoxy-2- 
pyrimidinyl)aminol 
carbonylaraino6ulfonyl}-3-chloro-l- 
inethyI-l-H-pyrazole-4<arboxylate  on 
4,000  acres  of  com  to  evaluate  the 
control  of  various  broadleaf  weeds.  The 
program  is  authorized  only  in  the  States 


of  Illinois.  Indiana.  Iowa,  Kansas. 
Maryland,  Michigan,  Minnesota, 
Missouri,  Nebraska,  New  York.  Ohio. 
Pennsylvania.  South  Dakota,  Virginia, 
and  Wisconsin.  The  experimental  use 
permit  is  effective  from  April  4.  1994  to 
April  1.  1995.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
field  com  has  been  established.  (Joanne 
Miller.  PM  23.  Rm.  237,  CM  #2.  (703- 
305-7830)) 

58998-EUP-8.  Amended/Extension. 
Novo  Nordisk  Bioindustrials,  Inc.,  33 
Turner  Rd..  Danbury,  CT06813.  This 
experimental  use  permit  allows  the  use 
of  149.91  poimds  of  the  microbial 
insecticide  Bacillus  thuringiensis 
subspecies  isroelensis  on  catch  basins, 
clean  water,  curb  gutters  in  residential 
areas,  ditches,  flood  water,  pastures, 
polluted  waters,  ponds,  retention  areas, 
rice  fields,  rivers,  salt  marshes,  storm 
water,  streams,  and  tidal  waters.  The 
program  is  authorized  only  in  the  States 
of  Arkansas,  California,  Delaware. 
Florida.  Louisiana.  Massachusetts. 
Michigan,  Minnesota,  New  Jersey, 
Pennsylvania,  South  Carolina, 
Tennessee.  Utah,  and  Washington.  The 
permit  is  effective  from  March  22,  1994 
to  February  1.  1995.  (Phil  Hutton,  PM 
18,  Rm.  213.  CM  #2.  (703-305-7690)) 

10182-EUP-56.  Issuance.  Zeneca  Ag 
Products,  1800  Concord  Pike, 
Wilmington.  DE  19897.  This 
experimental  use  permit  allows  the  use 
of  900  pounds  of  the  chemical 
hybridizing  agent  potassium  2(4- 
chlorophenyl)-l-ethyl-l,4-dihydro-6- 
methyl-4-oxo-3-pyridinecarboxylate  on 
360  acres  of  com  to  evaluate  its 
efTectrveness  as  a  male  sterilant  in  the 
production  of  hybrid  seed  com.  The 
program  is  authorized  only  in  the  States 
of  Illinois,  Indiana,  Iowa,  Michigan. 
Minnesota,  Nebraska,  and  Wisconsin. 
The  experimental  use  permit  is  effective 
from  March  15,  1994  to  June  1,  1996. 
This  permit  is  issued  with  the  limitation 
that  all  treated  crops  will  be  destroyed 
or  used  for  research  purposes  only. 
(Cynthia  Giles-Parker.  PM  22.  Rm.  229, 
CM  #2,  (703-305-5540)) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  conceming  these  permits 
should  be  directed  to  the  persons  dted 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m  ,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S-C  136. 


List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  September  9, 1994. 
Slepben  L.  Johnson. 

Director.  Registration  Di\isioa,  Office  of 
Pesticide  Programs. 

[FR  Doc  94-23354  Filed  9-20-94;  8:45  am) 
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[OPP-66200,  FnL-»911-7l 

Notice  of  Intent  to  Cancel  Registration 
of  Certain  Products  Containing  the 
Active  lngre<Hent  fc4etanv Sodium 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  Intent  to  Cancel 

Registrations. 

SUMMARY:  This  Notice  announces  the 
Agency's  intent  to  cancel  the 
registrations  of  the  pesticide  products 
Vaporooter  A  Foaming  Fumigant  (EPA 
Reg.  No.  9993-1).  Foam  Coat  Vaporooter 
(EPA  Reg.  No.  9993-2),  and  Sanafoam 
Vaporooter  II  (EPA  Reg.  No.  9993-3). 
EPA  has  determined  that  continued 
sale,  distribution,  and  use  of  the 
products  would  cause  unreasonable 
adverse  effects  on  the  environment.  EPA 
bases  this  determination  on  data  and 
other  information  showing  that  products 
that  contain  metam-sodium  (sodium 
methyldithiocarbamate)  when  used  for 
control  of  root  growth  in  sewer  hnes 
must  be  classified  for  "Restricted  Use 
Only"  to  ensure  their  safe  use.  The 
chemical  is  hazardous,  and  applicators 
need  to  wear  protective  equipment  and 
receive  specialized  training  when  using 
the  products  for  this  use.  Airrigation 
Engineering  Co.,  Inc.  (Airrigation)  has 
failed  to  comply  with  the  Agency's 
requirement  for  Restricted  Use 
classification  for  the  products  listed 
above.  EPA  is  therefore  issuing  this 
Notice  of  Intent  to  Cancel  as  required  by 
section  6(b)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA). 
DATES:  Requests  for  a  hearing  by  a 
registrant  or  other  adversely  affected 
f>arties  must  be  received  by  the  Office  of 
the  Hearing  Clerk  at  the  address  given 
below  on  or  before  October  21,  1994  or 
within  30  days  from  receipt  of  this 
Notice  by  the  registrant,  whichever 
occurs  later. 

ADDRESSES:  Written  requests  for  a 
hearing,  identified  by  the  document 
control  number  lOPP-662001,  must  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  401 
M  St.,  SW  ,  Washinpton.  DC  20460. 
FOR  FUR1HER  1NF0WMAT10N  CONTACT:  By 
mail:  Steve  Robbins,  Acting  Product 
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Manager  (PM)  21.  Registration  Division 
(7505Q,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  227.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202. 
Telephone;  (703)-305-6900. 

SUFW.EMENTARY  INFORMATION: 

L  Introduction 

This  Notice  announces  EPA's  intent 
to  cancel  the  registrations  of  the 
pesticide  products  Vaporooter  A 
Foaming  Fumigant  (EPA  Reg.  No.  9993- 
1),  Foam  Coat  Vaporooter  (EPA  Reg.  No. 
9993-2),  and  Sanafoam  Vaporooter  II 
(EPA  Reg.  No.  9993-3).  For  the  reasons 
set  forth  below,  the  Administrator  has 
determined  that  these  products,  when 
used  in  accordance  with  uidespread 
and  commonly  recognized  practice,  will 
generally  cause  unreasonable  adverse 
effects  on  public  health  and/or  the 
environment  unless  they  are  classified 
for  restricted  use.  This  determination  is 
based  on  the  hazardous  nature  of  these 
products  and  their  active  ingredient, 
metam-sodium;  the  complex  application 
method  for  use  of  these  products;  the 
need  for  specialized  equipment  and 
training  to  apply  these  products;  and  the 
potential  for  residential  exposure  to  the 
products  due  to  incorrect  appHcation 
procedures. 

A.  Organization  of  this  Notice 

This  Notice  is  divided  into  nine  units. 
Unit  I  provides  introductory 
information  and  describes  the  legal 
authority  for  this  action.  Unit  II 
discusses  the  factual  background  for  this 
action,  including  information  relating  to 
the  active  ingredient  metamsodium,  and 
communications  with  Airrigation 
Engineering  Co.  Unit  III  presents  the 
EPA's  determinations  with  regard  to 
Airrigation's  sewer  use  products.  Unit 

IV  describes  the  role  of  the  Scientific 
Advisory  Panel  and  the  Secretary  of 
Agriculture  relating  to  this  action.  Unit 

V  sets  forth  the  Agency's  determination 
that  these  product  registrations  must  be 
canceled.  Unit  VI  discusses  the 
disposition  of  existing  stocks  of  the 
products.  Unit  VII  contains  a  discussion 
of  the  procedures  for  implementing  the 
actions  required  by  this  Notice,  as  well 
as  the  procedures  for  requesting  a 
hearing.  Unit  VIIJ  identifies  the 
references.  Unit  IX  gives  information  on 
the  Pubhc  Docket. 

B.  Legal  Authority 

Before  a  pesticide  product  may  be 
lawfully  sold  or  distributed  in  either 
intrastate  or  interstate  commerce,  the 
product  must  be  registered  by  EPA, 


pursuant  to  FIFRA  sections  3(a)  and 
12(a)(1). 

A  registration  is  a  license  allowing  a 
pesticide  product  to  be  sold  and 
distributed  for  specified  uses  in 
accordance  with  specific  use 
instructions,  precautions  and  other 
terms  and  conditions.  A  pesticide 
product  may  be  registered  or  remain 
registered  only  if  it  meets  the  statutory 
standard  for  registration.  Among  other 
things,  a  pesticide  must  perform  its 
intended  pesticidal  function  writhout 
causing  "unreasonable  adverse  effects 
on  the  environment"  (FIFRA  section 
3(c)(5)).  "Unreasonable  adverse  effects 
on  the  environment"  is  defined  as  "any 
unreasonable  risk  to  man  or  the 
environment,  taking  into  account  the 
economic,  social,  and  environmental 
costs  and  benefits  of  the  use  of  [the] 
pesticide"  (FIFRA  section  2(bb)). 

In  addition,  under  FIFRA  section 
3(d)(1)(C),  the  Administrator  may 
classify  a  pesticide  for  restricted  use  if 
she  determines  that  the  pesticide,  when 
applied  in  accordance  with  its 
directions  for  use,  warnings,  and 
cautions,  or,  in  accordance  with 
widespread  and  commonly  recognized 
practice,  may  generally  cause 
unreasonable  adverse  effects  on  the 
environment,  without  additional 
regulatory  restrictions.  Once  classified 
for  restricted  use,  a  product  can  be 
applied  only  by  or  under  the  direct 
supervision  of  a  certified  applicator 
(HFRA  sections  3(d)(1)(C),  12(a)(2)(F), 
12(a)(2)(G)).  EPA  has  promulgated 
regulations  which  establish  the 
procedures  EPA  will  follow  when 
classifying  a  product  for  restricted  use. 
Pursuant  to  40  CFR  152.165(c)(2).  the 
Agency  may  notify  a  registrant  of  the 
decision  to  classify  its  product  for 
restricted  use  and  require  the  registrant 
to  submit  certain  information,  listed  in 
paragraph  (c)(1)  of  that  section,  to 
comply  with  the  classification  decision. 
If  the  registrant  fails  to  comply  with  this 
notification,  the  Agency  may  initiate 
cancellation  proceedings. 

The  regulations  at  40  CFR  152.170(a) 
provide  general  criteria  that  guide  EPA's 
decision  to  classify  a  pesticide  product 
for  restricted  use.  In  general,  use  of  a 
product  will  be  restricted  if  the  Agency 
determines  that;  (1)  the  product  or  its 
use  poses  a  senous  hazajd  that  may  be 
mitigated  by  restricting  use;  (2)  the 
product's  labeling,  when  considered 
according  to  the  factors  in  paragraph 
(e)(2)  of  that  section,  is  not  adequate  to 
mitigate  the  hazard(s);  (3)  restriction  of 
the  product  would  decrease  the  risk  of 
adverse  effects;  and  (4)  the  decrease  in 
risks  of  the  pesticide  as  a  result  of 
restriction  would  exceed  any  attendant 
decrease  in  benefits.  Paragraph  (e)(2)  of 


that  section  states  that  labeling  will  be 
judged  adequate,  and  therefore  will  be 
appropriate  for  unrestricted  use 
products,  if  it  meets  all  of  the  following 
criteria:  (1)  the  user  would  not  be 
required  to  perform  complex  operations 
or  procedures  requiring  specialized 
training  and/or  experience:  (2)  the  label 
directions  do  not  call  for  a  specialized 
apparatus,  protective  equipment,  or 
materials  that  reasonably  would  not  be 
available  to  the  general  public;  (3) 
failure  to  follow  label  directions  in  a 
minor  way  would  result  in  few  or  no 
significant  adverse  effects;  (4)  following 
directions  for  use  would  result  in  few  or 
no  significant  adverse  effects  of  a 
delayed  of  indirect  nature  through 
bioaccumulation,  persistence,  or 
pesticide  movement  from  the  original 
application  site;  and  (5)  widespread  and 
commonly  recognized  practices  of  use 
would  not  nullify  or  detract  from  label 
directions  such  that  unreasonable 
adverse  effects  on  the  environment 
might  occur. 

The  burden  of  demonstrating  that  a 
pesticide  product  satisfies  the  statutory- 
criteria  for  registration  is  at  all  times  on 
the  proponents  of  initial  or  continued 
registration.  Under  FIFRA  section  6.  the 
Agency  may  issue  a  Notice  of  Intent  to 
Cancel  the  registration  of  a  pesticide 
product  whenever  it  appears  to  the 
Administrator  that  the  product  no 
longer  satisfies  the  statutory  criteria  for 
registration.  If  appropriate,  the  Agency 
may  require  modifications  to  the  terms 
and  conditions  of  registration,  such  as 
deletion  of  particular  uses  or  revisions 
in  labeling,  as  an  alternative  to 
cancellation.  If  the  Notice  requires  such 
changes,  cancellation  may  be  avoided 
by  making  the  changes  sp)ecified  in  the 
Notice,  if  possible.  Adversely  affected 
persons  may  also  request  a  hearing  on 
the  cancellation  of  a  specified 
registration.  If  they  do  so  in  a  legally 
effective  manner,  the  registration  will  be 
continued  pending  a  decision  at  the 
conclusion  of  an  administrative  hearing. 

II.  Factual  Background 

A.  Metam-Sodium 

Metam-sodium,  the  sodium  sah  of 
methyldithiocarbamate,  is  extremely 
volatile  and  very  unstable  under  aerobic 
conditions  with  a  half-fife  of  23 
minutes.  Its  principal  derivative  is 
methyl  isothiocyanate  (MTTC).  In  water, 
metam-sodium  is  rapidly  decomposed 
to  MITC  andJjydrogen-sulfide  (HjS). 
Pesticide  products  containing  metam- 
sodium  are  registered  for  numerous 
agricultural  and  non-agricultural  uses, 
including  as  a  soil  fumigant  to  control 
insects,  nematodes,  soil-borne  diseases, 
and  weeds  prior  to  planting  crops.  Other 
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uses  include  wood  preservation,  tree 
root  killer  in  sewers,  slimicide,  and  use 
in  sugar  refineries. 

Metam-sodium  and  MITC  show 
varying  degrees  of  acute  and  chronic 
toxicity.  Due  to  the  chemical  nature  of 
metam-sodium.  in  that  it  is  readily 
hydrolyzed  to  MITC  and  HjS.  the 
Agency  believes  that  exposure  from 
pesticide  use  would  be  related  to  MITC 
rather  than  metam-sodium  (Ref.  1). 
MITC  is  shown  to  be  moderately  toxic 
in  short-term  (acute)  exposures  to 
laboratory  test  animals.  In  rabbits.  MITC 
is  shown  to  be  a  severe  skin  and 
respiratory  tract  irritant  and  a  severe  eye 
irritant  Test  animals  exposed  to  high 
levels  ot  airborne  MITC  in  acute  studies 
show  eye  irritation,  hypoactivity. 
distressed  breathing,  convulsions,  and 
death. 

Metam-sodium  is  shown  to  be  slightly 
toxic  to  laboratory  test  animals  in  acute 
studies.  If  on  skin  or  ingested,  it  is 
corrosive  and  causes  severe  irritation  or 
bums.  Metam-sodium  has  the  potential 
for  causing  adverse  health  effects  from 
both  acute  and  chronic  exposures.  In 
addition,  existing  medical  conditions 
may  be  exacerbated  upon  exposure  to 
metam-sodium.  Acute  health  effects 
include  excessive  salivation,  sweating, 
fatigue,  weakness,  nausea,  headache, 
dizziness,  and  eye  and  respiratory  tract 
irritation.  Chronic  conditions  can 
include  conjunctivitis,  photophobia, 
and  blurred  vision.  Studies  also  have 
suggested  that  the  chemical  may  exhibit 
reproductl'"  'oxicity.  Medical 
conditions  '^at  are  prone  to  further 
aggravation  upon  exposure  to  metam- 
sodium  include  impaired  pulmonary 
functions  and  preexisting  eye  problems. 

Potential  public  health  and 
environmental  impacts  of  this  chemical 
were  demonstrated  when  in  July  1991. 
a  train  derailment  resulted  in  19.500 
gallons  of  metam-sodium  being  spilled 
into  the  Sacramento  River  near 
Dunsmuir.  California.  All  aquatic  life 
and  substantial  shoreline  vegetation 
along  a  45mile  stretcii  of  river  leading 
to  Lake  Shasta  were  killed.  As  a  result 
of  this  incident,  the  Agency  expanded 
and  intensified  ongoing  review  of  this 
chemical.  Registrants  formed  the 
Metam-Sodium  Task  Force  in  response 
to  the  Agency's  request  for  data  needed 
to  fully  assess  the  environmental  and 
public  health  impact  of  this  chemical. 

The  Agency's  review  of  available  data 
led  to  conclusions  that  agricultural  uses 
of  metam  so<lium  may  result  in 
unacceptable  risk  from  acute  and 
developmental  toxicity  effects.  In  order 
to  mitigate  agricultural  use  risks.  EPA 
and  the  Task  Force  entered  into  an 
agreement  which  included:  (1)  label 
amendments  to  limit  around-home  and 


small-area  uses  (lawns,  seed-beds,  plant- 
beds,  and  other  non-field  limited  areas) 
to  t-ertified  applicators;  products  will  be 
labeled  with  "Restric-ted  Use",  (2)  label 
amendments  to  include  requirements 
for  protective  clothing  and  equipment; 
(3)  a  reentry  waiting  period  of  48  hours 
for  agricultural  sites;  and  (4)  a  tarping 
requirement  for  treated  areas  adjacent  to 
homes.  These  requirements  are 
currently  in  place  and  were  voluntarily 
implemented  with  the  cooperation  of 
the  Task  Force  consisting  of  all 
producers  of  technical  grade  metam- 
sodium  as  well  as  other  product 
formulators. 

In  addition  to  this  agreement  between 
EPA  and  the  registrants,  both  parties 
initiated  reviews  of  other  uses  of 
metam-sodium.  These  reviews  were 
intended  to  determine  what  measures,  if 
any.  would  be  needed  to  further 
mitigate  risk. 

B.  Use  of  Metam-Sodium  in  Sewers 

Sewer  lines  are  frequently  damaged 
and  blocked  by  tree  roots.  This  is  a 
perennial  and  costly  problem  for 
municipahties.  Lateral  lines  to  buildings 
on  private  property  may  also  be 
damaged  and  blocked  by  roots.  A 
mechanical  remedy  involves  the  use  of 
a  rotary  cutting  tool.  This  technique 
only  offers  temporary  results,  and  may 
even  exacerbate  the  problem  by  causing 
root  branching.  Rotary  cutters  also 
damage  sewer  pipes.  When  the  damage 
and  blockage  are  too  severe,  sewers  are 
dug  up  and  replaced  at  considerable 
cost  to  the  community  or  property 
owner  (Ref.  2). 

Sewer  root  control  via  this  chemical 
system  involves  the  use  of  metam- 
sodium,  dichlobenil,  and  a  foaming 
agent.  Application  of  this  pesticide 
involves  premixlng  of  measured 
chemicals  and  a  knowledge  of  calibrated 
chemical  feeding,  pressurizing,  and 
foam-generating  equipment. 

In  1971  and  1973,  Airrigation 
obtained  registrations  for  two  pesticide 
products  to  control  roots  in  sewers. 
E^cb  product  consisted  of  metsim- 
sodium  and  dichlobenil  mixed  together 
just  prior  to  use.  A  patent  was  obtained 
which  prevented  potential  competition 
from  marketing  this  type  of  combination 
product  for  controlling  roots  in  sewers. 
The  registrant  limited  sales  of  its 
products  to  a  few  contractors  and 
encouraged  them  to  train  their  staff  due 
to  the  complex  application  method. 
Experience  with  this  pesticide  treatment 
over  the  ensuing  years  showed  it  to  be 
superior  to  mechanical  methods  and  it 
became  the  preferred  method  for 
controlling  roots  in  sewers.  Following 
the  expiration  of  Airrigation's  patent. 


three  additional  products  have  been 
registered  for  this  use. 

In  March  1993,  EPA  learned  of  an 
incident  that  occurred  approximately  1 
year  prior  to  that  involving  Airrigation's 
product,  Sanafoam  Vaporooter  II.  In  that 
incident,  a  worker  in  Los  Alamos.  New 
Mexico,  improperly  applied  the 
Sanafoam  product,  causing  the  product 
to  back  up  into  the  plumbing  of  a  nearby 
residence.  The  residents  reported  the 
incident  to  EPA,  stating  that  they 
suffered  respiratory  and  pulmonary 
injury  (Ref.  3).  Airrigation  did  not 
provide  EPA  with  any  information 
regarding  the  incident. 

More  recently,  on  July  11,  1994,  an 
incident  involving  a  metam-sodium 
sewer  use  product  occurred  in 
Roseville,  CA,  and  resulted  in  a  home 
being  evacuated  (Ref.  4).  The  foam 
product  being  applied  by  a  municipal 
sewer  maintenance  crew  flowed  into 
one  home  and  out  into  the  yard  of 
another  home  located  behind  it.  What 
caused  the  pesticide  product  to  flow 
into  the  home  rather  than  down  the 
sewer  pipes  is  being  investigated. 

Upon  completing  review  of  the 
available  data  base  and  use  history  of 
products  in  this  application,  the  Agency 
concluded  that  the  sewer  root  control 
use  of  metam-sodium  should  be 
restricted.  This  decision  was  based 
largely  upon  the  potential  risks  to 
workers  and  the  public  due  to  the 
hazardous  nature  of  the  chemical,  the 
need  for  specialized  training  associated 
with  complex  equipment  and 
application  procedures,  the  need  for 
specialized  protective  equipment,  the 
potential  for  metam-sodium  to  enter 
buildings  through  drains,  and  the 
potential  for  damage  to  sewage 
biological  digestion  processes  (Ref.  8). 
Technical  information  supporting  this 
restricted-use  classification  was 
obtained  from  product  literature  on  the 
registered  products,  two  applicants  of 
pending  metam-sodium  sewer  use 
products  with  experience  as  contract 
users  of  similar  registered  products,  and 
operation  records  from  two  large 
municipal  sewage  treatment  systems. 
Moreover,  the  Agency  believes  that 
because  of  the  patent  expiration  and  the 
effectiveness  of  metam-sodium  root 
control,  there  is  the  probability  of  large 
market  expansion  throughout  the 
United  States  with  increased  potential 
risk  from  new  suppliers.  The  Agency 
has  concluded  that  the  complex 
application  method  could  pose  an 
unreasonable  risk  to  inadequately 
trained  workers  as  well  as  to  the  public. 

The  Agency  has  also  concluded  that 
restricted  use  classification  should  be 
phased  in  over  time  to  allow  for 
development  of  a  training  program  fur 


applicator  certification.  This  program  is 
being  designed  by  metam-sodium 
registrants,  in  cooperation  with  the 
Agency.  The  restricted  use  requirement 
will  only  go  into  effect  after  the  training 
manual,  testing,  and  certification  are 
available.  The  three  most  recent 
registrants  have  agreed  to  restricted  use 
classification  and  to  support 
development  of  EPA/State  training 
programs  for  applicator  certification. 
The  restricted  use  classification  must  be 
reflected  on  product  labeling  within  120 
days  of  the  issuance  of  an  EPA  accepted 
training  manual  for  applicator 
certification. 

Airrigation's  sewer  treatment 
products  are  not  currently  classified  as 
restricted  use  pesticides.  Therefore,  any 
persons  can  purchase  and  apply  these 
products,  regardless  of  their 
qualifications  to  do  so.  Airrigation  has 
asserted  that  restricting  the  use  of  these 
products  is  not  necessary  because 
Airrigation  gives  a  training  program  to 
all  customers  who  purchase  the 
products.  However,  EPA  believes  that 
this  system  is  insufficient  to  assure  that 
the  people  who  actually  perform  the 
product  application  are  adequately 
trained.  If  these  products  were  classified 
for  restricted  use,  it  would  be  a  violation 
of  FIFRA  for  anyone  other  than  a 
certified  applicator,  or  someone  under 
the  direct  supervision  of  a  certified 
applicator,  to  apply  the  products  (FIFRA 
sections  12(a)(2)(F),(G)),  and  EPA  would 
have  assurance  that  the  applicators  had 
at  least  received  the  requisite  training  in 
use  of  these  products. 

Pursuant  to  the  decision  by  EPA  to 
classify  all  metam-sodium  sewer  use 
products  as  restricted  use  pesticides,  the 
Agency  communicated  fi^uently  virith 
affected  registrants  on  this  matter.  The 
Agency's  initial  approach  to 
implementing  restricted  use 
classification  was  to  request  voluntary 
compliance  in  the  spirit  of  continued 
cooperation  between  EPA  and  the 
industry.  Except  for  Airrigation.  all 
affected  registrants  of  both  pending  and 
registered  metam-sodium  sewer  use 
products  agreed  to  comply.  Despite 
numerous  meetings  and  much 
correspondence  with  EPA,  Airrigation 
has  remained  steadfast  in  its  refusal  to 
voluntarily  implement  EPA's 
determination.  Therefore,  on  September 
24,  1993,  a  letter  was  sent  to  Airrigation 
which  formally  requested,  pursuant  to 
40  CFR  152.165(c)(2).  that  the  company 
submit  amended  labeUng  for  the  above- 
named  products  to  reflect  a  restricted 
use  classification  and  additionally 
requested  a  written  response  to  that 
letter  within  10  days  (Ref.  5).  Airrigation 
responded  in  a  letter  dated  October  14, 
1993,  that  was  received  by  the  Agency 


on  October  22, 1993.  The  letter  stated 
that  the  company  declined  to  agree  to 
the  reclassification  of  its  products  (Ref. 
6).  Because  Airrigation  has  failed  to 
adopt  the  Agency's  classification  of  its 
products  for  restricted  use,  EPA  is 
initiating  this  cancellation  action. 

IIL  Findings  on  Airrigation  Engineering 
Sewer  Use  Products 

A.  General  Criteria 

The  Agency  has  determined,  pursuant 
to  FIFRA  section  3(d)(1)(C),  that 
restricted  use  classification  for  the  use 
of  metam-sodium  in  sewers  is  required 
due  to  the  elaborate  and  complicated 
methods  of  applying  this  chemical  and 
the  potential  for  harmful  human 
exposure.  The  Agency  has  examined 
available  information  regarding  risks 
from  potential  exposure  to  metam- 
sodium  use  in  sewer  root  control  and 
has  concluded  that  existing  and 
potential  risks  are  unacceptable,  based 
upon  the  following: 

1 .  These  products  pose  a  serious 
hazard  to  workers  and  the  public  due  to 
their  acute  toxicity  and  developmental 
toxicity,  which  are  evident  from 
available  toxicological  studies  (Ref.  1). 
There  is  a  potential,  realized  in  at  least 
one  incident,  for  the  products  to  invade 
residential  and  commercial  properties 
during  use,  causing  injury  to  those 
inside  (Ref.  2).  Inhalation  and  dermal 
exposure  risks  to  mixer/loaders  and 
applicators  exist  due  to  the  high 
volatility  of  methyl  isothiocyanate 
(MITC),  the  principle  derivative  of 
metam-sodium  (Ref.  1).  Potential  for 
worker  and  public  exposure,  through 
misuse  or  otherwise,  is  significant  due 
to  the  complexity  of  the  application 
method  used  for  applying  metam- 
sodium  in  sewer  systems  (Ref.  7).  In 
addition,  these  products  have  the 
potential  to  contaminate  ground  and 
surface  water,  and  to  damage  biological 
sewage  treatment  systems  (Ref.  8).  The 
Agency  believes  that  these  hazards 
could  be  mitigated  through  restricting 
the  products'  use. 

2.  The  current  labeling  of  the 
Airrigation  products  is  not  adequate  to 
mitigate  the  hazard  these  products  pwse. 
Under  EPA's  regulations,  a  label  will  be 
deemed  "adequate,"  and  thus  suitable 
for  products  classified  for  general  use, 
only  if  it  meets  all  of  the  factors  listed 
in  40  CFR  152.170(e)(2).  Those  factors 
are  Hsted  in  Unit  I.B.  of  this  preamble. 
EPA  finds  that  Airrigation's  sewer  use 
products  do  not  meet  three  of  those 
factors  as  follows: 

a.  Users  of  these  products  are  required 
to  perform  complex  operations  or 
procedures  requiring  specialized 
training  or  experience.  All  of  the 


products'  labels  state  "RECOMMENDED 
FOR  USE  BY  TRAINED  PERSONNEL" 
(Refs.  9, 10,  and  11).  On  August  25, 
1993,  Agency  personnel  attended  a 
demonstration  of  treatment  of  a  sewer 
line  with  another  metam  sodium 
product  to  learn  first-hand  the  tj'pe  of 
operations  that  are  involved.  The 
procedures  and  equipment  utilized  were 
highly  complex  and  clearly  required 
specialized  training  and  knowledge  to 
effectively  operate  (Ref.  7).  As  noted 
above,  the  current  labeling  of  these 
products  does  not  restrict  who  can 
apply  the  products.  Although 
Airrigation  states  that  it  provides  some 
type  of  training  to  all  of  its  customers, 
the  Agency  caimot  ensure  that  only 
people  who  have  been  adequately 
trained  will  be  permitted  to  apply  these 
products.  Therefore,  these  products  do 
not  meet  factor  (e)(2)(i). 

b.  The  label  directions  for  these 
products  call  for  specialized  apparatus 
and  protective  equipment  that 
reasonably  would  not  be  available  to  the 
general  public.  In  order  to  use  the 
products,  the  applicator  must  use  a 
special  foam  generator  to  convert  the 
liquid  product  constituents  to  a  foam 
form  (Refs.  9.  10,  and  11).  The  Foam- 
Coat  Vaporooter  label  directs  users 
"USE  ONLY  SPECL\UZED  FOAM 
APPLICATION  EQUIPMENT,"  and  then 
states  that  this  equipment  is  available 
from  Airrigation  Engineering  (Ref.  10). 
This  machinery  is  necessary  to  produce 
the  foam  and  to  introduce  the  foam  into 
the  sewer  lines.  The  Sanafoam 
Vaporooter  II  label  only  gives  directions 
for  use  of  the  product  with  Airrigation's 
FOAM  MAKER  (R)  generator  (Ref.  11). 
In  addition,  that  label's  directions  for 
use  instruct  the  user  to  "(ujse 
specialized  foam  application 
equipment,"  and,  if  treating  a  building 
lateral  line,  to  "(bje  sure  foam 
application  discharge  hose  is  also  of  a 
specialized  type"  (Ref.  11).  Therefore, 
the  Airrigation  products'  labels  do  not 
meet  factor  (e)(2)(ii). 

c.  Failure  to  follow  label  directions  in 
a  minor  way  could  result  in  significant 
adverse  effects.  EPA  is  very  concerned 
regarding  the  potential  these  products 
have  to  invade  residential  or  other 
structures  through  improper 
application.  The  Sanafoam  Vaporooter  II 
label  acknowledges  this  danger  and 
states  that  "caution  must  be  used  to 
assure  foam  does  not  travel  into 
adjacent  structures"  (Ref.  11).  However, 
as  the  incident  in  Los  Alamos.  NM. 
shows,  this  result  is  possible  in  spite  of 
the  cautionary  labeling.  EPA  no  longer 
believes  that  this  cautionary  statement 
is  sufficient  to  mitigate  these  products 
potential  to  expose  the  general  public  to 
highly  toxic  fumigants.  A  person  who  is 
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not  thoroughly  trained  and  familiar  with 
the  comphcafed  application  methods 
and  equipment  for  these  products  could 
easily  make  a  minor  error  in  the 
application  procedure,  which  could 
cause  widespread  human  exposure  and 
result  in  adverse  effects  to  those  people 
and  the  environment.  Therefore,  the 
Airrigation  products'  labels  do  not  meet 
factor  (e)(2)(iii). 

3.  Restriction  of  the  use  of  metam- 
sodium  products  in  sewers  would 
decrease  the  risk  of  adverse  effects  to 
the  public  and  to  workers.  Requiring 
that  all  workers  who  apply  these 
products  be  prop)erly  trained  certified 
applicators,  or  under  the  direct 
supervision  of  properly  trained  certified 
applicators,  will  ensure  to  the  greatest 
degree  possible  that  users  of  these 
products  have  the  requisite  skill  and 
ability  to  utilize  the  complex  machinery 
and  application  methods  necessary  to 
apply  those  products  as  safely  as 
possible. 

4.  The  decrease  in  potential  risk  from 
restricting  use  of  these  products  will 
exceed  any  incidental  decrease  in  their 
benefits.  The  Agency  believes  that 
restricted  use  classification  will  not 
signiflcantly  Increase  the  cost  of  sewer 
root  control  treatment.  Because  there  are 
other  substantially  similar  products 
available  which  will  be  classified  for 
restricted  use  when  the  applicator 
training  program  is  completed,  there 
will  be  little  benefit  to  the  public  from 
having  one  product  on  the  market  with 
much  higher  risks  than  the  others  at 
comparable  cost.  The  need  for  root 
control  in  sewer  lines  will  continue  to 
be  met  by  the  other  products  with  less 
potential  for  adverse  effects. 

B.  Risk  Benefit  Assessment 

There  is  a  significant  potential  for 
serious  harm  to  humans  and  the 
environment  due  to  the  improper 
application  of  these  products.  The 
Agency  cannot  adequately  mitigate  this 
potential  risk  through  cautionary 
labeling  alone  because  the  products" 
application  method  requires  specialized 
equipment  and  training.  The  best  way 
EPA  can  ensure  that  all  product 
applicators  are  sufficiently  skilled  to 
prevent  harm  to  humans  and  the 
environment,  to  the  greatest  extent 
possible,  is  to  require  all  persons  who 
apply  these  products  to  be  properly 
trained  certified  apphcators  or  under 
the  direct  supervision  of  such  certified 
applicators. 

There  are  currently  three  other 
registrants  marketing  products  which 
are  substantially  similar  to  the 
Airrigation  products.  Each  of  these 
companies  agreed  upon  registration  of 
its  product  to  participate  in  developing 


a  training  program  for  sewer  treatment 
applicators,  and  to  label  its  sewer 
treatment  products  for  restricted  use 
once  the  program  is  made  available  to 
the  States.  EPA  beUeves  that  the  cost  of 
these  products  is  comparable  to  that  of 
Airrigation 's  products  since  the  amount 
of  chemicals  (active  ingredients),  the 
percentage  and  quality  of  foaming 
ingredients  are  ail  very  similar.  The 
other  registrants  have  indicated  to  EPA 
that  they  do  not  expect  restricted  use 
classification  to  Increase  the  cost  of 
their  products  to  the  public.  EPA  also 
believes  that  these  companies'  products, 
and  any  new  products  to  enter  the 
market  in  the  future,  will  be  sufficient 
to  meet  the  pubUc  demand  for  sewer 
root  treatment.  In  performing  this 
function,  they  will  pose  less  overall  risk 
to  the  public  than  the  Airrigation 
products  because  they  will  be  used  only 
by  or  under  the  direct  supervision  of 
properly  trained  certified  applicators. 

Therefore,  in  comparison  to  other 
available  alternatives,  the  Airrigation 
products  pose  serious  risks  and  provide 
negligible  benefits,  if  any.  Unless  these 
products  are  classified  for  restricted  use 
under  the  same  phased  approach  as  the 
other  registrants'  products,  they  will  no 
longer  meet  the  statutory  standard  for 
registration. 

C  Measures  Short  of  Cancellation 

Under  FIFRA,  prior  to  taking 
regulatory  action  to  cancel  a  pesticide's 
registration,  the  Administrator  must 
consider  whether  any  measures  short  of 
cancellation  would  be  sufficient  to 
reduce  the  risk  of  adverse  effects  to  an 
acceptable  level.  As  discussed  above, 
the  Agency  has  determined  that 
restricted  use  classification  would 
reduce  the  potential  risks  of  these 
products  to  humans  and  the 
environment  to  an  acceptable  level. 
That  was  the  basis  for  EPA's  letter  of 
September  24.  1993  to  Airrigation. 
Airrigation  refused  to  comply  with  the 
Agency's  decision.  Accordingly,  there 
are  no  other  measures  short  of 
cancellation  which  would  reduce  the 
potential  risks  from  these  products  to  an 
acceptable  level.  In  order  to  avoid 
cancellation,  Airrigation  must  amend 
the  registrations  of  these  products  so 
that  they  will  be  classified  for  restricted 
use  upon  issuance  of  the  applicator 
training  program.  Additional 
information  on  avoiding  cancellation 
can  be  obtained  from  the  Office  of 
Pesticide  Program  personnel  listed  in 
the  section  above  under  the  heading 
"For  Further  Information  Contact." 


rV.  Role  of  the  Scientific  Advisory 
Panel  and  the  Secretary  of  Agriculture 

Sections  6(b)  and  25(d)  of  RFRyX 
provide  certain  opportunities  for  the 
Secretary  of  the  Department  of 
Agriculture  (USDA)  and  the  FIFRA 
Science  Advisory  Panel  (SAP)  to  review 
and  comment  upon  a  draft  Notice  of 
Intent  to  Cancel,  and  in  the  case  of 
USDA.  an  analysis  of  the  impact  of  the 
proposed  action  on  the  agricultural 
economy.  These  reviews  may  be 
waived,  and  if  they  are,  the  Notice  may 
be  published  without  delay. 

On  May  2,  1994.  EPA  asked  the  SAP 
and  the  Secretary  of  USDA  to  waive 
their  rights  to  review  and  comment  on 
this  Notice  (Refs.  12  and  13).  These 
requests  were  made  because  the  bases 
for  this  notice  are  regulatory  in  nature 
due  to  the  need  for  specialized  training, 
and  specialized  application  and 
protective  equipment  when  using  these 
products.  Therefore,  a  science  finding  is 
not  required.  Moreover,  the  use  of  these 
products  does  not  involve  agricultural 
commodities.  On  May  23.  1994.  the  SAP 
notified  EPA  that  it  waived  its  review  of 
this  action  (Ref.  14).  On  May  12,  1994, 
Nancy  N.  Ragsdale,  Director,  National 
Agricultural  Pesticide  Impact 
Assessment  Program,  USDA,  notified 
EPA  that  the  Secretary  would  waive 
review  of  this  action  (Ref.  15).  Because 
USDA  and  SAP  have  waived  their 
review  of  this  action,  the  Agency  is  not 
delaying  issuance  of  this  Notice. 

V.  Agency  Determination  that 
Cancellation  (>r.\trrigation 
Engineering  s  i'nxiucts  is  Necessary 

EPA  has  determined  that  the 
Airrigation  sewer  treatment  products 
listed  above,  without  being  classified  for 
restricted  use,  fail  to  meet  the  standard 
for  registration  under  FIFRA  for  the 
reasons  listed  below,  and  that  the 
registrations  of  these  products  must  be 
canceled. 

1.  These  products  pose  a  serious 
hazard,  due  to  their  acute  and 
developmental  toxicity  and  their 
comphcated  and  difficult  application 
methods,  which  could  be  adequately 
mitigated  through  restricted  use 
classification. 

2.  There  are  adequate  alternative 
products  which  will  be  classified  for 
restricted  use  (when  the  certified 
applicator  training  program  is  available 
to  the  States)  which  will  perform  the 
same  function  and  provide  the  same 
benefits  while  posing  significantly 
lower  risks. 

3.  EPA  has  informed  Airrigation  of 
this  determination  pursuant  to  40  CFR 
152.65(c)(2).  and  Airrigation  has  refused 
to  comply  with  the  Agency's  decision. 


VI.  Disposition  of  Existing  Stocks 

For  purposes  of  this  Notice,  existing 
stocks  are  defined  as  those  stocks  of 
Vaporooter  A  Foaming  Fumigant  (EPA 
Reg.  No.  99931),  Foam  Coat  Vaporooter 
(EPA  Reg.  No  9993-2).  and  Sanafoam 
Vaporooter  II  (EPA  Reg.  No.  9993-3) 
which  were  in  the  United  States  and 
were  packaged  and  labeled  for  shipment 
prior  to  the  effective  date  of  the 
cancellation  of  the  registrations  of  these 
products.  The  Agency  has  determined 
that  no  further  sale,  distribution,  or  use 
of  existing  stocks  of  these  products  will 
be  permitted  after  the  effective  date  of 
cancellation  of  the  registration  of  the 
product,  except  for  distribution  for  the 
purposes  of  disposal.  Owners  of  existing 
stocks  of  the  products  may  at  any  time 
dispose  of  the  product  in  accordance 
with  applicable  local.  State,  and  Federal 
regulations.  The  determination  is  based 
on  the  finding  that  continued  use  of 
these  products  without  restricted  use 
classification  may  result  in 
unreasonable  adverse  effects  on  the 
environment. 

\  II.  Procedural  Matters 

This  Notice  announces  EPA's  intent 
to  cancel  the  registration  of  Airrigation 
Engineering  Co..  Inc..  products 
containing  metam-sodium  for  use  in 
treating  sewer  lines,  and  any  product 
with  any  of  the  registration  numbers 
listed  above  that  is  supplementally 
distributed.  This  action  is  taken 
pursuant  to  authority  in  section  6(b)  of 
FIFRA.  Under  FIFIL4  section  6(b)(1). 
registrants  and  other  adversely  affected 
parties  may  request  a  hearing  on  the 
cancellation  actions  that  this  Notice 
initiates.  Any  hearing  concerning 
cancellation  of  registration  for  any 
affected  pesticide  product  will  be  held 
in  accordance  with  FIFRA  section  6(d) 
Unless  a  hearing  is  properly  requested 
in  accordance  with  the  provisions  of 
this  Notice,  the  registration  will  be 
canceled.  This  unit  of  the  Notice 
explains  how  such  persons  may  request 
a  hearing  in  accordance  with  the 
procedures  specified  in  this  Notice,  and 
the  consequences  of  requesting  or 
failing  to  request  a  hearing. 

A.  Procedures  for  Requesting  a  Hearing 

To  contest  the  regulatory  action 
initiated  by  this  Notice,  registrants  or 
other  adversely  affected  persons  must 
request  a  hearing  within  30  days  of  the 
registrant's  receipt  of  this  Notice,  or 
within  30  days  from  the  date  of 
publication  of  this  Notice  in  the  Federal 
Register,  whichever  occurs  later.  All 
registrants  and  other  adversely  affected 
persons  who  request  a  hearing  must  file 
the  request  in  accordance  with  the 


procedures  established  by  FIFRA  and 
EPA's  Rules  of  Practice  Governing 
Hearings  (40  CFR  part  164).  These 
procedures  require  that  all  requests 
must  identify  the  specific  registration  by 
Registration  Number  and  state  the  basis' 
for  objecting  to  the  cancellation  of  the 
product  for  which  a  hearing  is 
requested,  and  must  be  received  by  the 
Hearing  Clerk  within  the  applicable  30- 
day  period.  Failure  to  comply  with 
these  requirements  will  result  in  denial 
of  the  request  for  a  hearing.  Requests  for 
a  hearing  should  also  be  accompanied 
by  objections  that  are  specific  to  each 
basis  of  cancellation  of  the  pesticide 
product  for  which  a  hearing  is 
requested. 

Requests  for  a  hearing  must  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 

1.  Conseqwnces  of  filing  a  timely  and 
effective  htaring  request.  If  a  hearing  on 
any  action  initiated  by  this  Notice  is 
requested  in  a  timely  and  effective 
manner,  the  hearing  will  be  governed  by 
EPA's  Rules  of  Practice  Governing 
Hearings  under  FIFRA  section  6  (40  CFR 
part  164). 

2.  Consequences  of  failure  to  file  in  a 
timely  and  effective  manner.  If  a  hearing 
concerning  the  cancellation  of  a  specific 
product  subject  to  this  Notice  is  not 
requested  in  a  timely  and  effective 
manner  by  the  end  of  the  applicable  30- 
day  period,  registration  of  that  product 
will  be  canceled  automatically. 

B  Separation  of  Functions 

EPA's  rules  of  practice  forbid  anyone 
who  may  take  part  in  deciding  this  case, 
at  any  stage  of  the  proceeding,  from 
discussing  the  merits  of  the  proceeding 
ex  parte  with  any  party  or  with  any 
person  who  has  been  connected  with 
the  preparation  or  presentation  of  the 
proceeding  as  an  advocate  or  in  any 
investigative  or  expert  capacity,  or  with 
any  of  his/her  representatives  (40  CFR 
164.7). 

Accordingly,  the  following  EPA 
offices,  and  the  staffs  thereof,  are 
designated  as  the  judicial  staff  of  EP.\  in 
any  administrative  hearing  on  this 
Notice  of  Intent  to  Cancel:  the  Office  of 
Administrative  Law  Judge,  the 
Environmental  Appeals  Board,  the 
Deputy  Administrator  and  the  members 
of  the  siaff  of  the  immediate  office  of  the 
Deputy  Administrator,  and  the 
Adininistrator  and  the  members  of  staff 
in  the  immediate  office  of  the 
Administrator.  The  following  offices  are 
designated  as  the  trial  staff  in  any 
proceeding  which  may  arise  under  this 
Notice:  the  Office  of  General  Counsel, 
the  Assistant  Administrator  for  the 
Office  of  Prevention,  Pesticides,  and 


Toxic  Substances  and  his/her 
immediate  staff,  the  Office  of  Pesticide 
Programs,  and  the  Office  of  Compliance 
Monitoring.  None  of  the  persons 
designated  as  the  judicial  staff  may  have 
any  ex  parte  communications  with  the 
trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  these 
proceedings,  without  fully  complying 
with  the  applicable  regulations. 

VIII.  References 

The  following  list  of  references  are 
contained  in  the  Public  Docket  and  can 
be  made  available  on  request: 

1.  June  22.  1994  Memorandum  from 
Ameesha  Mehta  to  Penny  Fenner-Crisp 
regarding  worker  and  residential/ 
bystander  risk. 

2.  July  24.  1992  Memorandum  from 
Anne  E.  Linsay  to  Stephen  L.  Johnson 
regarding  support  needs  for  restricted 
use  (RU)  labeling  of  metam-sodium 
products. 

3.  April  11,  1992  Incident  Report- 
Herbicide  Contamination  of  a  Private 
Residence  in  Los  Alamos.  NM. 

4.  July  12.  1994  Newspaper  Article 
"Toxic  Sewer  Spill  Forces  Evacuation," 
The  Press  Tribune. 

5.  September  9,  1993  letter  from  Lany 
Culleen  requesting  voluntary 
compliance  with  restricted  use 
classification. 

6.  October  14,  1993  Letter  from 
Barbara  H.  Tiernan  to  Larr}'  Culleen. 
refusing  to  voluntarily  comply  with  , 
Restricted  Use  Labeling.                             I 

7.  December  30, 1992  Letter  from  I 
Frank  T.  Sanders  to  Barbara  H.  Tiernan 
regarding  EPA's  decision  to  classify          I 
sewer  use  products  as  RU. 

8.  October  3,  1994  Letter  from 
Anthony  Malavenda.  Duke's  Sales,  to 
Susan  Lewis  regarding  metam-soduim 
sewer  use  for  root  control. 

9.  Vaporooter  labeling.  EPA  Reg.  No. 
9993-1. 

10.  Foam-Coat  Vaporooter  labeling. 
EPA  Reg.  No.  9993-2. 

11.  Sanafoam  Vaporooter  II  labeling, 
EPA  Reg.  No.  9993-3. 

12.  May  2, 1994  Memorandum  from 
Doug  Campt  to  Bruce  Jaeger.  Science 
Advisory  Panel,  requesting  waiver  of 
review. 

13.  May  2. 1994  Letter  from  Doug 
Campt  to  Nancy  Ragsdale  of  USDA. 
requesting  waiver  of  review. 

14.  May  23,1994  Response 
memorandum  from  SAP  regarding 
wai\er  request. 

15.  May  12, 1994  Letter  to  Doug 
Campt  on  USDA's  reply  to  request  tc. 
waive  review. 

IX.  Public  Docket 

The  Public  Docket  containing  the 
above  references  is  located  at  1921 
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feffersun  Davis  Highway.  Rin.  1 132. 
Arlington.  Virginia.  The  references  can 
be  viewed  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays. 

List  of  Subfects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated.  September  12.  1994. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

IFR  Doc  94-23353  Filed  9-20-94;  8  45  ami 

MUJNQ  COOC  l6M-60-# 


(OPfTS-211039;  FRL -4907-1) 

TSCA  Section  21  Petition,  R©«pons«  to 
Citizens'  Petition 

AO£NCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Response  to  citizens'  petition. 

SOMMARY:  On  April  4. 1994.  Mr.  Mark 
Truelock  (Petitioner),  of  Del  City, 
Oklahoma,  sent  a  letter  to  the 
Administrator  of  EPA  designated  as  a 
petition  under  section  21  of  the  Toxic 
Substances  Control  Act  (TSCA),  15 
use  2620.  Enclosed  with  that  letter 
was  a  copy  of  an  earlier  letter,  dated 
November  26.  1993,  also  designated  as 
a  section  21  Petition.  The  Petition 
describes  problems  Mr.  Truelock  has 
experienced  over  the  years  in  seeking 
relief  from  periodic  overflowing  of  raw 
sewage  from  a  drainage  ditch  adjacent  to 
his  house.  The  problem  described  is  not 
amenable  to  solution  by  remedies 
provided  by  section  21  of  TSCA.  nor 
does  Petitioner  request  such  action.  In 
December  of  1993.  in  response  to  earlier 
correspondence.  EPA  Region  6  informed 
Petitioner  of  actions  already  taken  under 
the  Clean  Water  Act  to  resolve  the 
problem.  Therefore.  Petition  is  denied 
because  no  action  authorized  under 
TSCA  section  21  has  been  requested. 
Specifically,  Petitioner  has  not  sought 
rulemaking  under  TSCA  section  4.  6.  or 
8.  or  an  order  under  TSCA  section  5(e) 
or  6(b)(2). 

FOR  FURTHER  INFO«MATtON  CONTACT: 
Edward  M.  Brooks,  Chenucai  Control 
Division  (7405),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  Rra.  515A,  401  M 
St.,  SW..  Washington.  DC  20460,  (202) 
260-3754. 


SUPPt-EMENTARY  INFORMATION; 

I.  Statutory  Requirements 

Section  21  of  TSCA  provides  that  any 
person  may  petition  EPA  to  Initiate 
proceedings  for  issuance  of  rules  under 
sections  4.  6,  and  8  of  TSCA.  A  section 
21  petition  must  set  forth  facts  which 
the  petitioner  believes  estabhsh  the 
need  for  the  rules  requested.  EPA  is 
required  to  grant  or  deny  the  petition 
withia90  days.  If  EPA  grants  the 
petition,  the  Agency  must  promptly 
commence  an  appropriate  proceeding.  If 
EPA  denies  the  petition,  the  Agency 
must  pubhsh  its  reasons  in  the  Federal 
Register. 

Within  60  days  of  denial,  the 
fietitioner  may  commence  a  dvil  action 
in  a  U.S.  district  court  to  compel 
initiation  of  the  requested  rulemaking. 
For  petition  for  a  new  rule  or  order,  the 
court  must  provide  opportunity  for  the 
petition  to  be  considered  de  novo.  After 
hearing  the  evidence,  the  court  can 
order  EPA  to  initiate  the  requested 
action. 

Relief  available  under  section  21  is 
limited  to  Initiation  of  a  proceeding  to 
issue,  amend,  or  appeal  a  rule  under 
section  4.  6,  or  8,  or  an  order  under 
section  5(e)  or  6(b)(2). 

II.  Description  of  Petition  and  Related 
Events 

EPA  received  an  April  4,  1994,  letter 
from  Petitioner  labeled  "TSCA-21." 
That  letter  provided  no  details  and 
requested  no  action,  but  simply  asserted 
that  EPA  had  failed  to  respond  to  a 
Petition  on  December  6.  1993.  The 
Agency  has  no  record  of  correspondence 
from  Petitioner  dated  December  6th. 
The  April  4  letter  was  accompanied  by 
a  second  letter,  dated  November  26, 
1993.  but  first  received  with  the  April 
letter  that  is  also  designated  as  a  TSCA 
section  21  petition.  The  petition  does 
not  expressly  request  any  action,  but 
instead  recounts  Petitioner's 
experiences  in  seeking  relief  from  a 
chronically  overflowing  drainage  ditch 
that  runs  adjacent  to  his  property  line. 
The  petition  also  references  and  notes 
that  EPA  had  not  responded  to  an 
earlier  July  14,  1993  letter  on  the  same 
matter  Petitioner  had  sent  to  the  EPA 
Region  6  Office  in  Dallas,  Texas.  The 
July  14  letter  chronicled  Petitioner's 
experiences  in  seeking  relief  from  the 
Del  City  authorities,  stated  his  intent  to 
be  compensated  for  past  damages,  and 
referred  to  three  sections  (308.  309,  and 
326)  of  the  Clean  Water  Act.  While 
neither  the  section  21  Petition  nor  the 
July  14,  1993  letter  request  any  specific 
actions  from  EPA,  the  Agency  beheves 
it  is  reasonable  to  infer  from  both  that 
Petitioner  seeks  action  to  prevent  the 


drainage  ditch  from  periodically 
overflov^ng  into  his  home. 

In  fact,  EPA's  Region  6  Office  did 
respond  to  Petitioner's  July  letter  on 
December  7,  1993.  That  response  noted 
efforts  made  by  EPA,  the  Oklahoma 
Department  of  Environmental  Quality, 
and  Del  Qty  to  correct  the  collection 
system  deficiencies;  informed  Petitioner 
that  EPA  had  issued  an  Administrative 
Order  in  February  of  1992.  requiring  the 
Del  City  Municipal  Service  Authority  to 
complete  construction  of  the  collection 
system  improvements  by  the  end  of 
1993  (Docket  No.  Vl-921246);  and 
concluded  by  suggesting  that  Petitioner 
inform  the  Etel  City  Municipal  Service 
Authority  and/or  EPA  if  sanitation 
sewer  overflows  occurred  after  that  date, 
providing  specific  information  on 
location(s),  date/time{s),  and 
circumstances  of  such  events. 

III.  Disposition  ofPetition 

The  petition  is  denied  because  it  did 
not  request  rulemaking  under  TSCA 
section  4,  6.  or  8.  or  an  order  under 
TSCA  section  5(e)  or  6(b)(2). 

The  problem  described,  moreover,  is 
not  amenable  to  those  authorities. 
Notwithstanding  denial  of  the  petition, 
the  Agency  has  investigated  Petitioner's 
complaints  and  provided  rehef.  The 
problem  described  by  Petitioner  is  being 
addressed  by  EPA  Region  6  under  the 
Clean  Water  Act,  and  Petitioner  has 
been  expressly  requested  to  bring  any 
further  occurrences  of  the  problem  to 
the  attention  of  the  Del  City  Municipal 
Authority  and/or  the  EPA  Regional 
Office.  Petitioner  has  not  reported  on, 
nor  is  the  Agency  aware  of,  any 
incidents  that  have  occurred  after 
December  31,  1993 

rV.  Administrative  Record 

EPA  has  established  a  public  record  of 
those  documents  the  Agency  considered 
in  reviewing  this  petition.  "The  record 
consists  of  documents  located  in  the  file 
designated  by  Docket  Number/ 
Administrative  Record  Number  OPPTS- 
211039,  located  at  the  TSCA 
Nonconfidential  Information  Center 
NCIC  This  docket  is  available  for 
Inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays,  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.,  SW.,  Washington,  DC  20460.  The 
public  record  consists  of  all  documents 
in  the  OPPTS  file  and  all  documents 
cited  in  the  documents  in  that  file. 

List  of  Subjects 

Environmental  protection,  Qtizens 
petition. 


Dated:  September  14, 1994. 
Susan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Pn^ention.  Pesticides  and  Toxic  Substances. 
(PR  Doc  94-23356  Filed  9-20-94;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  American 
President  Lines,  Ltd.  et  ai. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  N.W..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission. 
Washington.  D.C.  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  203-011340-002, 

Title:  APL/OOCL  Reciprocal  Slot 
Exchange  &  Coordinated  Sailing 
Agreement. 

Parties: 

American  President  Linos.  Ltd. 

Orient  Overseas  Container  Line  Inc. 

Synopsis:  The  proposed  amendment 
provides  for  the  suspension  of  this 
Agreement  during  the  unexpired  period 
of  its  term,  while  the  AI'L/MOL/OOCL 
Asia-Pacific  Alliance  Agreement 
remains  effective. 

Agreement  No.:  203-011466. 

Title:  Container  Transport  Agn>ement. 

Parties: 

Cast  Logistics  (U.S.A.)  Limited 

DSR-Senator  Lines 

Compagnie  Maritime  d'Affretement 

Cho  Yang  Shipping  Co.  Ltd. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  consult  and 
agree  upon  deployment  and  utilization 
of  vessels,  rationalization  of  sailings, 
and  chartering  of  space  from  each  other 
in  the  trade  between  U.S.  Atlantic  Coast 
ports  (Bangor,  ME./Key  West.  Florida 
range)  and  interior  points  via  such  port.s 
and  Mediterranean  and  Middle  East 
ports.  In  addition,  the  parties  may 
discuss  and.  on  a  voluntary  basis,  agree 
upon  rates,  charges,  service  items  and 
conditions  of  service  and  policy  in  the 
Middle  East  trade. 


Agreement  No.:  203-011467. 
Title:  APL/MOL/NLL/OOCL  Asia 
Atlantic  Alliance  Agreement. 
Parties: 

American  President  Lines.  Ltd. 

Nedlloyd  Lines  B.V. 

Mitsui  O.S.K.  Lines.  Ltd. 

Orient  Overseas  Container  Lines.  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  deployment  and  utilization 
of  vessels,  rationalization  of  sailings,  the 
chartering  of  space  from  each  other,  and 
to  discuss  other  matters  of  mutual 
concern  in  the  trade  between  ports  and 
points  in  the  Far  East,  on  the  one  hand, 
and.  on  the  other,  ports  on  the  Atlantic 
and  Gulf  Coiiils  of  the  United  States  via 
the  Panama  Canal,  and  points  in  the 
U.S..  including  its  commonwealths, 
territories  and  possessions  via  such 
Atlantic  and  Gulf  Coast  ports.  In 
addition,  the  parties  may  discuss  and 
agree  upon  any  rates,  terms  and 
conditions  of  ser\'ice  contracts  or  tariffs. 
Adherence  to  any  agreement  reached  is 
voluntary'. 

Agreement  No.:  203-011468. 

Title:  APUMOL//OOCL  Asia-Pacific 
Alliance  Agreement 

Parties: 

American  President  Lines,  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

Orient  Overseas  Container  Lines,  Inc. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 
agree  upon  deployment  and  utilization 
of  vessels,  rationalization  of  sailings,  the 
chartering  of  space  from  each  other,  and 
to  discuss  other  matters  of  mutual 
concern  in  the  trade  between  ports  and 
points  in  the  Far  East,  on  the  one  hand, 
and,  on  the  other,  ports  on  the  Pacific 
Coast  of  the  United  States  and  points  in 
the  U.S..  including  its  commonwealths, 
territories  and  possessions  via  such 
Pacific  Coast  ports.  In  addition,  the 
parties  may  discuss  and  agree  upon  anv 
rates,  terms  and  conditions  of  ser\'ice 
contracts  or  tariffs.  Adherence  to  any 
agreement  reached  is  voluntary. 

Agreement  No.:  217-011469. 

Title:  U.S.A.  Tecmarine  Lnc./ 
Tecmarine  Lines,  Inc.  Slot  Charter 
Agreement. 

Parties: 

U.S.A.  Tecmarine  Inc. 

Tecmarine  Lines,  Inc. 

Synopsis:  The  parties  have  filed  an 
Agreement  for  the  carriage  of  cargo. 

Agreement  No.:  203-011470. 

Title:  FMG/Lykes  Cooperative 
Working  Agreement. 

Parties: 

Flota  Mercante  Grancolombiana  S.A. 
Lykes  Bros.  Steamship  Co.,  Inc. 
Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  discuss  and 


agree  upon  deployment  and  utilization 
of  vessels,  rationalization  of  sailings,  the 
chartering  of  space  from  each  other,  and 
to  discuss  matters  of  mutual  concern  in 
the  trade  between  ports  and  points  in 
the  United  States,  on  the  one  hand,  and 
ports  and  points  in  Mexico,  Colombia. 
Ecuador,  Peru  and  Chile  (including 
points  in  Boliva  and  Argentina)  on  the 
other  hand.  The  parties  have  requested 
a  shortened  review  period. 

Dated:  September  16. 1994. 
By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

IFR  Doc.  94-23333  Filed  9-2C^-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fairbanco  Holding  Company,  Inc., 
ESOP,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reser\e  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  xiews  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
14.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Fairbanco  Holding  Companv,  Inc.. 
ESOP,  Fairbum.  Georgia;  to  become  a 
bank  holding  company  by  acquiring  31 
percent  of  the  voting  shares  of  Fairbanco 
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Holding  Company,  Inc.,  Fairbum. 
Georgia,  and  thereby  indirectly 
acquiring  Fairbanco  Banking  Company, 
Fairbum,  Georgia. 

2.  Gulf  West  Banks.  Inc..  St. 
Petersburg.  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Meicantile  Bank.  St.  Petersburg.  Florida. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

J.  First  Bancorp.  Inc..  Denton.  Texas; 
to  acquire  100  percent  of  the  voting 
shares  of  Kaufman  Bancshares,  Inc., 
Kaufman.  Texas,  and  thereby  indirectly 
acquire  Fanners  and  Merchants 
National  Bank.  Kaufman.  Texas. 

2.  First  Delaware  Bancorp,  Inc.. 
Dover.  Delaware;  to  acquire  100  percent 
of  the  voting  shares  of  Kaufman 
Bancshares,  Inc..  Kaufman.  Texas,  and 
thereby  indirectly  acquire  Farmers  and 
Merchants  National  Bank,  Kaufman, 
Texas. 

3.  Texas  Financial  Bancoqjoratjon. 
Inc..  Minneapolis.  Minnesota;  to  acquire 
100  percent  of  the  voting  shares  of 
Kaufman  Bancshares,  Inc.,  Kaufman, 
Texas,  and  thereby  indirectly  acquire 
Fanners  and  Merchants  National  Bank. 
Kaufman.  Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company]  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  First  Interstate  Bancorp,  Los 
Angeles.  California,  to  merge  with  Levy 
Bancorp,  Ventura.  California,  and 
thereby  indirectly  acquire  Bank  of  A. 
Levy,  Ventura,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System. 

lennifer  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
[PR  Doc  94-23288  Filed  9-20-94;  8  45  ami 
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Vatefie  McLanahan  Goetz,  et  at.; 
Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notifit:ants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817())(7)). 

The  notices  are  available  for 
immediate  inspe<iion  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 


processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  17.  1994 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1 .  Valerie  McLanahan  Goetz.  as 
trustee  of  the  C.R.  McLanahan  Trust  1 
and  II.  Atlanta.  Georgia;  to  acquire  an 
additional  26.4  percent,  for  a  total  of 
28.9  percent,  of  the  voting  shares,  of 
First  American  Bancorp.  Athens. 
Georgia,  and  thereby  indirectly  acquire 
First  American  Bank  *  Trust  Company, 
Athens,  Georgia. 

2.  John  Dudley  McLanahan,  as  trustee 
of  the  C.R.  McLanahan  Trust  I  and  II, 
Athens.  Georgia;  to  acquire  an 
additional  26.4  percent,  for  a  total  of 
35.9  percent,  of  the  voting  shares  of 
First  American  Bancorp.  Athens, 
Georgia,  and  thereby  indirectly  acquire 
First  American  Bank  ft  Trust  Company, 
Athens.  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Craig  H.  Haesemeyer,  Menlo  Park. 
Cabfomia.  as  trustee  of  the  W.L. 
Haesemeyer  Marital  Trust;  to  acquire 
78.23  percent  of  the  voting  shares  of 
State  Center  Financial.  Inc.,  State 
Center.  Iowa,  and  thereby  indirectly 
acquire  Central  State  Bank.  State  Center. 
Iowa. 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  15.  1994. 

lennifcr  |.  )ohnson, 

Depu  ty  Secretary  of  the  Board. 

|FR  Doc.  94-23289  Filed  9-20-94:  8:45  am] 
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Norwest  Corporation,  Minneapolis, 
Minnesota;  Request  for  Relief  from  a 
Commitment 

Norwest  Corporation.  Minneapolis, 
Minnesota  (Norwest),  a  bank  holding 
company  within  the  meaning  of  the 
Bank  Holding  Company  Act,  12  U.S.C. 
1841  et  seq  .  has  requested  that  the 
Board  grant  to  it  relief  from  a 
commitment  that  it  made  in  connection 
with  the  Board's  approval  of  Norwest's 
application  to  underwrite  and  deal  in 
certain  securities  to  a  Umited  extent 
through  Norwest  Investment  Services, 
Inc.,  Minneapolis,  Minnesota  (NISI). 
Nonvest  Corporation,  76  Federal 
Reserve  Bulletin  79  (1990)  (Norwest 
Order).  In  the  Norwest  Order,  the  Board 


authorized  Norwest  to  underwTite  and 
deal  in,  among  other  things,  municipel 
revenue  bonds  pursuant  to  the 
prudeiiiial  limitations  and  other 
conditions  set  forth  in  Citicorp.  J.P. 
Morgan  fr  Co.  Incorporated,  and 
Bankers  Trust  New  York  Corporation, 
73  Federal  Reserve  Bulletin  473  (1987) 
as  modified  by  Order  Approving 
Modifications  to  Section  20  Orders.  75 
Federal  Reserve  Bulletin  751  (1989). 

Among  the  conditions  to  which 
Norwest  is  subject  pursuant  to  the 
Norwest  Order  is  that  the  municipal 
revenue  bonds  underwritten  by  NISI 
must  be  rated  as  investment  quality  [i.e.. 
in  one  of  the  top  four  categories)  by  a 
nationally  recognized  rating  agency. 
Norwest  has  requested  limited  rehef 
from  this  condition  to  allow  NISI  to 
underwrite  issues  of  municipal  revenue 
bonds  that  are  not  rated  by  a  nationally 
recognized  rating  agency  so  long  as  each 
issue  of  unrated  bonds  does  not  exceed 
$7.5  million. 

Norwest  supports  its  request  for  relief 
by  contending  that  it  is  not  cost  effective 
for  municipalities  to  obtain  ratings  for 
smaller  issues  of  municipal  revenue 
bonds.  Norwest  asserts  that  NISI's 
participation  in  underwriting  these 
unrated  municipal  revenue  bonds  will 
benefit  the  communities  that  issue  the 
bonds  by  providing  additional 
competition  in  the  market  for  this 
service.  Norwest  believes  that  the 
systems  and  procedures  that  it  has  in 
place  to  evaluate  the  creditworthiness  of 
these  issues  should  substantially 
mitigate  any  risk  that  may  be  associated 
with  the  underwriting  of  these  bonds. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  request. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C  20551.  not  later  than  October  11, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

■ihe  request  may  be  insf)ected  at  the 
offices  of  the  Board  of  Governors  or  the 


lederal  Reserve  Bank  of  .K4iniieapoli» 
Minneapolis  ()ames  M  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480. 

Board  of  Cov«mors  of  the  Feder,iJ  Reserve 
Svstcm.  September  16.  1994. 
lenniftr  |.  JohnMin, 
LM'puty  Secretary  of  the  Board 
|FR  Doe  94-23373  Filed  9-20-94;  8:45  am] 

BILUNG  CODE  621(M)1-F 


Otto  Bremer  Foundation  and  Bremer 
Financial  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  NenbanHing  Activities 

The  company  listed  ii>  this  notice  has 
filed  ao  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(cM8))  and  §'225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permi.ssibie  for  bank 
holding  companies.  Unless  other^Msc 
noted,  such  activities  will  be  conducted 
throughout  the  United  Slates. 

The  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices.  "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  C^tober  1 1 . 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 


President)  250  Marquette  Avenue. 
Minneapolis,  Mirmesota  55480: 

1.  Otto  Bremer  Foundation  and 
Bremer  Financitd  Corporation.  St.  Paoi, 
Minnesota;  to  engage  de  novo  in 
making,  acquiring,  and  servicing  loans 
and  other  extensions  of  credit,  pursuant 
to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y  and  Ir-asing  personal  and 
real  propertv.  pursuant  to  §§ 
225.25(b)(5Mi)  and  (b)(5)(ii)  of  the 
Board's  Regulation  Y.  ^ 

Board  of  Governors  of  the  Federal  Reserve 
System.  September  15. 1994 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc;.  94-23290  Filed  9-20-94;  8:4iaml 

BILLING  CODE  t21«-0t-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

President's  Council  on  Physical 
Fitness  and  Sports 

agency:  Office  of  the  Assistant 
Secretary  for  Heahh. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth. the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President's 
Council  on  Physical  Fitness  and  Sports. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  the  Federal  Ad\T3ory 
Committee  Act. 

DATES:  October  25.  1994.  9:30  a.m. 
ADDRESSES:  The  White  House 
Conference  Center,  Truman  Room,  3rd 
Floor,  726  Jackson  Place  NW., 
Washington,  DC  20500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Perlmutter,  Executive  Director, 
Presidents  Council  on  Physical  Fitness 
and  Sports,  701  Pennsylvania  Avenue 
NW.,  Suite  250,  Washington,  DC  20004- 
2608.  202/272-3421. 
SUPPLEMENTARY  INFORMATtON:  The 
President's  Council  on  Physical  Fitness 
and  Sports  operates  under  Executive 
Order  #12345,  as  amended,  and 
subsequent  orders.  The  functions  of  the 
Council  are:  (1)  To  advise  the  President 
and  the  Secretary  concerning  progress 
made  in  carrying  out  the  provisions  of 
the  Executive  Order  and  recommending 
to  the  President  ^d  Secretary,  as 
necessary,  actions  to  accelerate  progress; 
(2)  advise  the  President  and  the 
Secretary  on  matters  pertaining  to  the 
ways  and  means  of  enhancing 
opportunities  for  participation  in 
physical  fitness  and  sports  actions  to 
extend  and  improve  physical  activity 
programs  and  services;  (3)  advise  the 
President  and  the  Secretary  on  state. 


local,  and  private  actions  to  eyOmod  ani 
improve  physical  activity  programs  and 
services. 

The  Cotmcil  will  hold  this  aaeeting  to 
apprise  the  members  of  the  national 
program  on  physical  fitness  and  sports, 
to  report  on  ongoing  Council  initiaUves, 
and  to  plan  for  future  directions. 

Dated:  September  16.  1994. 

Sanoi'a  PeruuiJltei, 

Executive  Director.  President's  Cooncil  on 
Physical  Fitness  and  Sports. 

jFR  Doc.  94-23364  Filed  9-20-94: 9:45  ami 

BILLING  CODE  4100.17-M 


Centers  for  Disease  Control  and 
Prevention 

CDC  Advisory  Commrftee  on  the 
Prevention  of  HfV  (ntection:  Meeting 

In  accordance  with  section  10(a)12)  of 
the  Federal  Advisorv  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDQ 
announces  the  following  committee 
meeting. 

Name;  CDC  Advisory  Comraince  on  the 
Prevention  of  HIV  Infection. 

Times  and  Dates:  8:30  a.m. -5  p.m..  October 
11.  1994;  8:30  a.m.-3  p.m..  October  12.  1994. 

Place:  Holiday  Inn  AtlantB-Dec»«ur 
Conference  Plaza.  130  Clairemonl  Avenue, 
Decatur,  Georgia  30030. 

Status;  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HTV 
prevention  efforts  including  maintaining 
surveillance  of  HTV  infection  aid  AIDS,  the 
epidemiologic  and  laboratory  stiidy  of  HIV 
and  AIDS,  in  formation/ educstion  and  risk 
reduction  activities  designed  to  prevent  tb« 
spread  of  HIV  infection,  aad  other  preventive 
measures  that  become  available. 

Matters  To  Be  Discussed:  CDC  wrill  respond 
to  the  recommendations  made  by  the 
Committee  in  their  report  entitled  External 
Review  of  CDC's  HTV  Prevention  Stratepes. 
The  Committee  will  also  be  up)dated  on 
current  HIV  prevention  activities.  .Agenda 
times  are  subject  to  change  as  priorities 
dictate. 

Contact  Person  for  More  bifarmatioD; 
Connie  Granoff,  Committee  Assistant,  OfTitx 
of  the  Associate  Director  for  HIV/ AIDS.  CDC 
1600  Qifton  Road.  NE.,  Maitstop  E-46. 
Atlanta.  Georgia  30333,  telephone  (4tM)  63»- 
2918. 

Dated:  September  14,  1994. 
William  H.  Giaisoa, 
Acting  Associate  Director  for  Poticv 
Coordinotion,  Centers  for  Disease  Control  amd 
Prevention  (CDC). 

IFR  Doc.  94-23321  Filed  9-20-94:  8:45  aal 
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Food  and  Drug  Administration 

[Docket  No  WE  -0235] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Entension;  Semprex^'-D  Capsules 

AGENCY:  Food  aiid  Drug  Administralion. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Semprex""^-D  Capsules  and  is 
publishing  this  notice  of  that 
determination  as  required  by  law.  FDA 
has  made  the  determination  because  of 
the  submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr  . 
Rockville.  MD  20857 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-1382. 
SUPP1.EMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
vdth  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 


subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Semprex''^'^-D 
Capsules.  Semprex^w-D  Capsules 
(acrivastine  and  pseudoephedrine 
hjjdrochloride)  is  indicated  for  relief  of 
symptoms  associated  with  seasonal 
allergic  rhinitis  such  as  sneezing, 
rhinorrhea,  pruritus,  lacrimation.  and 
nasal  congestion.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Semprex^'^-D  Capsules 
(U.S.  Patent  No.  4.650,807)  from 
Burroughs  Wellcome  Co.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA.  in  a  letter  dated  July  8.  1994. 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Semprex^^-D 
Capsules  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
Semprex'^-D  Capsules  is  3.489  days.  Of 
this  time,  1.210  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  2.279  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  5051  ij  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
September  6.  1984.  The  Applicant 
claims  August  13.  1984,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  September  6.  1984.  which  was 
30  days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  December  29.  1987.  FDA 
has  verified  the  applicant's  claim  that 
the  New  Drug  Application  (NDA)  for 
SemprexTM-D  Capsules  (NDA  19-806) 
was  initially  submitted  on  December  29, 
1987. 

3.  The  date  the  application  was 
approved:  March  25,  1994.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-606  was  approved  on  March  25. 
1994. 


This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculatiors 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.469  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  November  21,  1994,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  March  20.  1994.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  September  12, 1994. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
IFR  Doc  94-23276  Filed  9-20-94,  8:45  am) 

BILUNO  CODE  4160-01-F 

[Docket  No.  92N-0371] 

New  Drug  Applications;  Refusal  to 
File;  Change  in  Schedule  of  Meetings 
of  the  Review  Committee 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  a 
change  in  the  procedure  that  the  Center 
for  Drug  Evaluation  and  Research 
(CDER)  uses  to  review  its  use  of  its 
refusal  to  file  (RTF)  procedure,  by 
which  it  refuses  to  file  new  drug 
applications  (NDA's)  that  are  facially 
deficient  under  FDA's  regulations.  Since 
January  1994.  the  committee  has  been 
meeting  bi-monthly  rather  than 
quarterly.  Because  the  committee  will 
review  all  RTF  decisions  rather  than 
only  a  few,  new  drug  application  (NDA) 


applicants  will  not  need  to  submit 
requests  for  review. 

FOR  FURTHER  IWORMATION  CONTACT: 
lanet  M.  Jones,  Center  for  Drug 
Evaluation  and  Research  (HFD-2),  Food 
and  Drug  Administration,  5600  Fishers 
Une,  Rockville,  MD  20857,  301-594- 
6740. 

SUPPLEMENTARY  INFORMATION:  FDA 
regulations  on  filing  applications, 
including  grounds  and  procedures  for 
refusals  to  file,  are  found  in  21  CFR 
314.101.  In  the  past,  some  review 
divisions  in  CDER  have  refused  to  file 
applications  only  where  the  deficiencies 
were  extreme,  e.g.,  the  total  omission  of 
a  section  required  by  21  CFR  314.50,  or 
the  absence  of  any  study  even  arguably 
adequate  and  well  controlled,  while 
uthers  have  applied  this  regulation  more 
broadly. 

In  the  Federal  Register  of  May  18. 

1993  (58  PR  28983),  FDA  announced  the 
establishment  and  first  regular  meeting 
of  a  standing  committee  in  CDER  to 
i:onduct  periodic  review  of  CDEIR's  RTF 
procedure.  CDER  established  the  RTF 
review  committee  to  periodically  review 
RTF  decisions  to  assess  their  scientific 
and  procedural  quality.  The  RTF  review 
committee  consists  of  senior  CDER 
officials,  a  senior  ofTicial  from  the 
Center  for  Biologies  Evaluation  and 
Research,  and  FDA's  Chief  Mediator  and 
Ombudsman.  The  committee  reviews, 
among  other  things,  the  consistency  of 
RTF  practices  across  new  drug 
evaluation  offices  and  divisions,  the 
need  for  additional  guidance  on  NDA 
content  and  format,  and  the  need  to 
modify  FDA's  RTF  policy.  The 
committee  was  established  on  a  1-year 
trial  basis  and  scheduled  to  meet 
quarterly  for  that  year.  The  committee 
has  held  two  pilot  meetings  and  several 
regular  meetings  since  the  publication 
fif  that  notice.  For  each  of  the  pilot 
meetings  and  for  the  first  two  of  the 
regular  meetings,  FDA  invited  NDA 
applicants  to  use  the  committee's 
confidential  mechanism  to  request 
review  of  any  RTF  decision  during  the 
preceding  12  months.  RTF  decisions 
reviewed  by  the  committee  were  chosen 
for  review  by  the  Office  of  the  FDA 
Chief  Mediator  and  Ombudsman 
through  a  combination  of  random 
selection  and  selection  from  among 
those  submitted  by  NDA  appHcants  for 
review. 

The  RTF  review  committee  has 
decided  to  change  its  procedures  from 
those  presented  in  the  Federal  Register 
uf  May  18.  1993  (58  FR  28983).  Since 
January  1994.  the  committee  has  been 
meeting  every  other  month  (six  times  a 
year)  and  reviews  all  the  RTF  decisions 


that  CDER  makes,  rather  than  only  some 
of  them. 

There  are  two  primary  reasons  for  this 
change.  One  reason  is  that  the  number 
of  applications  with  RTF  decisions  each 
month  has  decreased  over  the  past  year, 
so  that  it  is  feasible  for  the  committee 
to  review  all  such  appfications  rather 
than  only  selected  applications.  The 
second  reason  is  that  RTF  decisions 
have  additional  effects  related  to  user 
fees.  Under  section  736(a){l)(D)  of  the 
Prescription  Drug  User  Fee  Act  of  1992 
(21  U.S.C.  §379h(a)(l)(D)),  FDA  is 
authorized  to  retain  25  percent  of  the 
total  user  fee  assessed  for  each  NDA  that 
is  refused  for  filing.  If  the  agency 
incorrectly  refuses  to  file  an  application, 
the  error  needs  to  be  prorajjtly 
identified  and  corrected,  so  that  the 
application  may  be  filed  and  a  review 
initiated,  and  the  retained  fees  may  be 
returned  to  the  applicant.  The  review  of 
all  RTF  decisions  on  a  bimonthly  basis 
will  allow  the  agency  to  identify 
incorrect  RTF  decisions  and  take 
corrective  measures  in  a  timely  manner. 

Under  this  new  procedure,  NDA 
applicants  will  no  longer  need  to  submit 
requests  for  committee  review  to  the 
Office  of  the  Chief  Mediator  and 
Ombudsman.  Applicants  may  continue 
to  contact  that  office,  however,  to 
discuss  concerns  regarding  refusal  to 
file  and  other  issues,  as  needed. 

The  committee  believes  that  this 
change  in  its  approach  to  reviewing  RTF 
decisions  will  facilitate  the  agency's 
efforts  to  promote  the  timely,  efficient, 
and  consistent  review  of  NDA's.  Af^r  1 
year,  the  value  of  the  bimonthly 
committee  review  of  all  RTF 
applications  will  be  assessed. 

Because  the  committee's  deliberations 
will  deal  with  confidential  commercial 
information,  the  RTF  review  meetings 
are  closed  to  the  public.  Summaries  of 
the  committee's  dehberations,  excluding 
all  such  confidential  commercial 
information,  will  be  available  from  the 
FDA  Chief  Mediator  and  Ombudsman. 
If,  following  the  committee's  review,  an 
RTF  decision  changes,  the  reviewing 
division  will  notify  the  applicant  of  the 
change. 

Dated;  September  13, 1994. 
WUIiam  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Dor.  94-23275  Filed  9-20-94;  8:45  am) 

BILUNG  CODE  4160-01-F 


National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the  Board 


of  Scientific  Counselors,  NIMH, 
September  19-20,  1994,  Building  36, 
Room  1B07.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda. 
Mar\'land.  which  vns  published  in  the 
Federal  Register  on  August  30,  1994  (59 
FR  44743). 

The  meeting  was  cancelled  due  to 
prior  commitments  of  several  members. 

Dated:  September  15,  1994. 

Margery  G.  Griibb, 

Senior  Committee  Management  Speoalist. 
NIH. 

IFR  Doc.  94-23310  Filed  9-20-9-1;  8:45  ami 

BILLING  CODE  4140-01-M 


National  Institute  on  Aging;  f4ot:ce  at 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting{s): 

.Kama  of  Subcommittee:  Biological  and 
Clinical  Aging  Review  Subcommittee  A. 

Date:  October  3. 1994. 

Time:  8:30  a.m.  to  adjournment. 

Place:  Holiday  Inn  Crowne  Plaza.  1T50 
Rockville  Pike.  Rockville,  Marylcnd  20852. 

Contact  Person:  Dr.  Art.hur  Schaerdel. 
Scientific  Review  Administrator.  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892,  (301) 
406-9666. 

Purpose/Agenda: To  review  and  evaluate 
grant  applications. 

Name  of  Suitcommittee:  Biological  and 
Clinical  Aging  Review  Subcoiiuui!te«  B. 

Date:  October  19. 1994. 

Time:  8:30  a.m.  to  4:00  p.m. 

Place:  Holiday  Inn  Crowne  Ptaza,  1750 
Rockville  Pike.  Rockville.  Mai^'iand  20S52. 

Contact  Person:  Dr.  James  Harwood. 
Scientific  Review  Administratar.  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health.  Bethesda,  Marj'land  20892. 1301) 
496-9666. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Subcommittee:  Neuroscience. 
Behavior  and  Sociology  of  Aging  Review 
Subcommittee  A. 

Dates:  November  29-30,  1994. 

Time:  November  29 — 8:00  a.m.  to 
.Adjournment  on  November  30. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  .Metro  Center,  Bethesda,  Maryland 
20814. 

Contact  Persons:  Drs.  Maria  Mannarino  or 
Louise  Hsu.  Scientific  Review 
Administrators.  Gateway  Building.  Room 
2C212,  National  histituies  of  Health. 
Bethesda,  Maryland  20892,  (301)  496-9666. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applicatiotts. 

Name  of  Subcommittee:  Neuroscience. 
Behavior  and  Sociology  of  Aging  Review 
Subcommittee  B. 

Date:  November  7-8.  1994. 

Time:  November  7 — 8:30  aJix.  to 
Adjournment  on  November  8. 
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Place:  Hyatt  Regency  Bethesda.  One 
Bethesda  Metro  Center.  Bethesda.  Maryland 
20814. 

Contact  Person:  Dr.  Waller  Spieth. 
ScientiHc  Review  Administrator.  Gateway 
Building.  Room  2C212.  National  Institutes  of 
Health.  Bethesda.  Maryland  208't2,  (.101) 
496-9666. 

Purpose! Agenda :1o  review  and  evaluate 
grant  applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  .S.  U  S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidenlial  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  di.sclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Kestir(  h. 
National  Institutes  of  Health) 

Dated:  September  13,  m94 
Margery  G.  Grubb, 

Senior  Committee  Management  Sfjecialisl. 
NIH. 

[FR  Doc.  94-23311  Filed  9-20-94;  8:4.1  ami 
WLUNQ  COOC  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Meeting  of  the  Research 
Priorities  SutKommlttee  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Research  Priorities  Subcommittee  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  October  14.  1994.  The  meeting 
will  take  place  from  9  a.m.  to  11:30  am 
in  Conference  Room  7.  C-Wing, 
Building  31,  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda, 
Maryland  20892.  and  will  be  conducted 
as  a  telephone  conference  with  the  use 
of  a  speaker  phone. 

The  meeting,  which  will  be  open  to 
the  public  from  9  a.m.  to  1115  a.m..  is 
being  held  to  discuss  new  developments 
in  the  field  of  smell  and  taste  since  the 
National  Strategic  Research  Plan  for  that 
area  was  updated.  Attendance  by  the 
public  which  will  be  limited  to  the 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(fi).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public 
from  11:15  a.m.  to  adjourrmient  for  the 
discussion  and  recommendation  of 
individuals  to  serve  as  consultants  to 
the  Research  Priorities  Subcommittee. 
This  discussion  could  reveal  personal 
information  concerning  these 


individuals,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  Subcommittee's 
meeting  and  a  roster  of  members  may  be 
obtained  from  Ms.  Monica  Davies. 
Executive  Director.  National  Deafness 
an  Other  Communication  Disorders 
Advisory  Board.  Building  31.  Room 
3C08.  National  Institutes  of  Health. 
Bethesda,  Maryland  20892-2320.  (301) 
402-1129.  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  that  Executive  Director  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  .No  93-173,  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  September  14.  1994 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
(FR  Doc  94-23312  Filed  9-20-94:  8:45  am) 

BILUNG  COOC  4t4O-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisor>'  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote.  October  3.  1994. 

Time;  2:00  p.m. 

Place:  NIH.  WestWood  Building.  Room 
233A  Telephone  Conference. 

Contact  Person:  Dr.  Robert  Su,  Scientific 
Review  Administrator.  5333  VVestbard  Ave.. 
Room  233 A.  Bethesda.  MD  20892.  (301)  594- 
7320 

Name  of  SEP:  Behavioral  and 
Nfurosciences.  • 

Dofe  October  fi.  1994 

T/me.  8:00d  m. 

P/oce.  Georgetown  Holiday  Inn. 
Washington.  DC. 

Contact  Person:  Ms.  Carol  Campljell. 
Scientific  Review  Admin..  5333  VVestbard 
Ave..  Room  306B.  Bethesda.  MD  20892.  (301) 
594-7165. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dofe  October  11.  1994. 

Time:  4:00  p.m. 

Place:  Holiday  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Dennis  Leszczynski. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  210.  Bethesda.  MD  20892.  (301) 
594-7218. 

Name  of  SEP  Biological  and  Physiological 
Sciences. 


Z>o/e.  October  11.  1994. 

Time:  5:15  p.m. 

Place:  Holiday  Inn,  Bethesda.  MD. 

Contact  Person:  Dr.  Dennis  Leszczynski, 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  210.  Bethesda.  MD  20892,  (301) 
594-7218. 

Name  of  SEP:  Clinical  Sciences. 

Dofe;  October  20. 1994. 

Time:  8:30  a.m. 

Place:  Dupont  Plaza  Hotel.  Washington. 
DC. 

Contact  Person:  Dr.  H.  M.  Stiles,  Scientific 
Review  Admin..  5333  Westbard  Ave.,  Room 
203C,  (301)  594-7194. 

Name  of  SEP:  Behavioral  and 
NeurosciencL's. 

Date:  October  25. 1994. 

Time:  2  p.m. 

Place:  NIH.  Westwood  Bldg.,  Room  305. 
Telephone  Conference. 

Contact  Person:  Dr.  Peggy  McCardle, 
Scientific  Review  Admin,,  5333  Westbard 
Ave.,  Room  305.  Bethesda.  MD  20892,  (301) 
594-7293. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  22.  1994. 

Time:  2.00  p.m. 

Place:  NIH.  Westwood  Bldg..  Room  204. 
Telephone  Conference. 

Contact  Person:  Dr.  Michael  Knecht, 
Scientific  Review  AWmin..  5333  Westbard 
Ave  ,  Room  204.  Bethesda,  MD  20892,  (301) 
594-7247. 

Purpose/ Agenda :  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  2. 1994. 

Time  8:00  a.m. 

Place.  Holiday  Inn,  Chevy  Chase.  MD 

Contact  Person:  Dr.  Donald  Schneider. 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  2A05.  Bethesda.  MD  20892,  (301) 
594-7053. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  2-24,  1994. 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  2A05.  Bethesda,  MD  20892,  (301) 
594-7053. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  4, 1994. 

Time:  8:00  a.m. 

Place:  Sheraton  City  Centre  Hotel. 
Washington.  DC. 

Contact  Person:  Dr.  Bob  Weller.  Scientific 
Review  Administrator.  5333  VVestbard  Ave  . 
Room  307,  Bethesda.  MD  20892,  (301)  594- 
7340. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  9. 1994. 

Time.  12:30  p.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Herman  Teitelbaum. 
Scientific  Review  Admin..  5333  VVestbard 
Ave  .  Room  321,  Bethesda.  MD  20892,  (301) 
594-7245. 

The  meetings  will  he  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 


552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  September  15. 1994. 

Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

IFR  Doc  94-23313  Filed  9-20-94;  8:45  am] 

BILLING  CODE  414(M>1-M 


Public  Health  Service 

National  Institutes  of  Health 

Notice  of  Listing  o!  Members  of  the 
National  Institutes  of  Health's  Senior 
Ex'Xrutlve  Service  Performance  Review 
Board  (PRO) 

The  National  Institutes  of  Health 
(NIH)  announces  the  persons  who  will 
ser\'e  on  the  National  Institutes  of 
Health's  Senior  Executive  Service 
Performance  Review  Board.  This  action 
is  being  taken  in  accordance  with  Title 
5.  U.S.C,  Section  4314(c)(4)  of  the  Civil 
Service  Reform  Act  of  1978,  F*ublic  Law 
95-454,  which  requires  members  of 
performance  review  boards  be 
appointed  to  ensure  consistency, 
stability,  and  objectivity  in  performance 
appraisals  and  requires  the  appointment 
of  performance  review  board  members 
be  published  in  the  Federal  Register. 

The  following  persons  will  serve  on 
the  NIH  Performance  Review  Board, 
which  oversees  the  evaluation  of 
performance  appraisals  of  Senior 
Executive  Service  (SES)  members: 
Ruth  L.  Kirschstein,  M.D.,  Chairperson 
Frederick  C.  Walker,  Executive 

Secretary 
Duane  F.  Alexander,  MD. 
Wendy  Baldwin,  Ph.D. 
Henni'ng  Birkedal-Hansen,  D.D.S.,  Ph.D. 
Samuel  Broder,  MD. 
M.  J.  Brownstein,  M.D.,  Ph.D. 
Marvin  Cassman.  Ph.D. 
Bruce  A.  Chabner.  MD. 
Philip  S.  Chen.  Jr.,  Ph.D. 
Francis  S.  Collins,  MD. 
Rex  W.  Cowdry,  M.D. 
John  W.  Diggs,  Ph.D. 
Stephen  A.  Ficca 
George  J.  Galasso,  Ph.D. 
lohn  I.  Gallin.  M.D. 
Phillip  Gorden,  M.D. 
Enoch  Cordis,  M.D. 


Michael  M.  Gottesman,  M.D. 

Patricia  A.  Grady,  Ph.D. 

Jerome  G.  Green,  M.D. 

Peter  Green wald,  M.D. 

Zach  W.  Hall,  Ph.D. 

Richard  J.  Hodes,  M.D. 

Suzanne  S.  Hurd,  Ph.D. 

Dushanka  Kleinman,  D.D.S.,  M.ScD. 

Irwin  J.  Kopin,  M.D. 

Edward  D.  Kom.  Ph.D. 

Carl  Kupfer,  M.D. 

Leamon  M.  Lee,  Ph.D. 

Claude  J.  Lenfant,  M.D. 

Alan  I.  Leshner,  Ph.D. 

Arthur  S.  Levine,  M.D. 

Donald  A.  B.  Lindberg,  M.D. 

Markku  Linnoila,  M.D. 

David  Lipman,  M.D. 

John  D.  Mahoney 

Thomas  Malone,  Ph.D. 

Audrey  Manley,  M.D. 

George  R.  Martin,  Ph.D. 

John  A.  McLachlan,  Ph.D. 

Henry  Metzger,  M.D. 

Jay  Moskowitz,  Ph.D. 

Carolyn  L.  Murdaugh,  Ph.D. 

Franklin  A.  Neva,  M.D. 

Robert  Nussenblatt,  M.D. 

Kenneth  Olden,  Ph.D. 

Alan  S.  Rabson,  M.D. 

Jerry  M.  Rice,  Ph.D. 

David  Rodbard,  M.D. 

Philip  E.  Schambra,  Ph.D. 

Lawrence  E.  Shulman.  M.D. 

James  B.  Snow,  Jr.,  M  D. 

Allen  M.  Spiegel,  M.D. 

Jeffrey  M.  Trent,  Ph.D. 

George  R.  Uhl.  M.D.,  Ph.D. 

Judith  L.  Vaitukaitis,  M.D. 

Richard  Wyatt,  Ph.D. 

For  further  information  about  the  NIH 
Performance  Review  Board,  contact  the 
Office  of  Human  Resources.  Division  of 
Senior  Systems,  National  Institutes  of 
Health,  Executive  Plaza  South,  Room 
100,  6120  Executive  Plaza  Boulevard, 
Rockville,  MD  20852,  telephone  (301) 
496-1443  (not  a  toll-free  number). 

Dated:  September  12.  1994. 
Ruth  L.  Kirschstein,  M.D., 
Deputy  Director.  NIH. 
IFR  Doc.  94-23314  Filed  9-20-94;  845  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[DocKet  No.  N-94-3803,  FR  3713-C-02] 

Fund  Availability  (NOFA)  for  Fiscal 
Year  1994  for  the  Family  Unification 
Program;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 


ACTION:  Notice  of  fund  availability 
(NOFA)  for  fiscal  year  (FY)  1994  for  the 
Family  Unification  Program;  Correction. 

SUMMARY:  On  August  29, 1994  (59  FR 
44542),  the  Department  published  a 
NOFA  to  announce  the  availability  of 
FY  94  budget  authority  for  section  8 
rental  certificates  under  the  Family 
Unification  Program.  This  document 
makes  a  correction  to  Section  11(D)  of 
the  NOFA.  which  concerns  the  selection 
process. 

DATES:  The  due  date  for  submission  of 
applications  in  response  to  this  NOFA 
is  set  forth  in  the  August  29, 1994 
Federal  Register  notice  published  at  59 
FR  44542.  This  document  does  not 
change  this  due  date. 

FOR  FURTHER  INFORMATJON  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Branch.  Rental  Assistance  Division. 
Office  of  Assisted  Housing,  Depart.ment 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  S\V.,  Washington, 
DC  20410-8000,  telephone  number 
(202)  708-0477  (voice),  or  (202)  708- 
4594  (TDD).  (These  telephone  numbers 
are  not  toll-free). 

SUPPLEMENTARY  INFORMATION:  On  August 
29,  1994  (59  FR  44542),  the  Department 
published  a  NOFA  to  announce  the 
availabihty  of  FY  94  budget  authority 
for  section  8  rental  certificates  under  the 
Family  Unification  Program.  The 
purpose  of  the  Family  Unification 
program  is  to  provide  housing 
assistance  to  famiUes  for  whom  the  lack 
of  adequate  housing  is  a  primary  factor 
in  the  separation,  or  imminent 
separation,  of  children  from  their 
families. 

Section  11(D)  of  the  August  29, 1994 
NOFA,  which  addresses  the  selection 
process,  inadvertently  omitted  a 
sentence  that  advises  of  action  that  the 
Department  may  take  in  order  to  achieve 
geographic  diversity.  This  document 
corrects  Section  11(D)  of  the  NOFA  to 
include  this  sentence. 

Accordingly,  the  following  correction 
is  made  to  FR  94-21166,  published  on 
August  29,  1994,  at  59  FR  44542; 

Section  II — ICorrected) 

1.  On  page  44545,  in  the  first  column, 
under  subsection  (D)  entitled  "Selection 
Process,"  the  second  paragraph  under 
this  subsection  (the  paragraph  which 
follows  the  six  numbered  items)  i.s 
corrected  to  add  a  sentence  at  the  end 
of  this  paragraph  to  read  as  follows: 

(D)  Selection  Process 

•         *         *         *         « 

Headquarters  will  select  eligible  11, ^s 
to  be  funded  based  on  a  letter}'.  All  HAs 
identified  by  the  HUD  Offices  as 
meeting  the  Threshold  Criteria 


»8444 
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idcntined  in  the  NUFA  will  be  eligible 
for  the  lottery  selection  process.  As  HAs 
are  selected,  the  costs  of  funding  the 
applications  will  be  counted  against  the 
total  funds  available  for  the  Family 
Unincation  program.  In  order  to  achieve 
a  geographic  diversity.  HUD 
Headquarters  will  limit  the  number  of 
applications  selected  for  hinding  under 
the  lottery  for  any  State  to  fifteen 
percent  of  the  budget  authority  made 
available  under  tliis  NOF.\ 
•        •        •         •        * 

Dated:  Septemtier  15.  19^ 
Michael  B.  Janis, 

General  Deputy  AssistnnI  SecreUin  for  Public 
and  Indian  Housing. 

(KR  Ok-.  94-21303  Filed  9-20-94.  «  45  ami 
WLLMO  COM  4210~J3-M 


Oflice  of  the  Secretary 

(Docket  No.  0-M  1070;  FR-3789-O-01J 

Delegation  of  Authority  to  the  Acting 
Deputy  Secretary 

AGENCY:  Office  of  the  Secn-tary.  HUD. 
ACTION:  Notice  of  Delegation  of 
.Vuthority. 

summary:  The  Secretary  of  Housing  and 
Urban  Development  is  delegating  to  the 
Acting  Deputy  Secretary  of  Housing  and 
Url>an  Development.  Dwight  P. 
RobinsoD.  the  authority  to  exercise,  in 
the  at>sence  of  the  Secretary,  all  the 
power  and  authority  vested  in. 
delegated  or  assigned  to  the  Secretary  of 
Housin^  and  Urban  Development,  with 
the  p.xt.eption  of  the  power  to  sue  and 
be  sued. 

EFFECTIVE  DATE:  September  1<)   1094 
FOR  FURTHER  Mf  ORMATION  CONTACT: 
Sam  E.  Hutchinson.  Associate  General 
Counsel  for  Huntan  Resources  Law. 
Office  of  General  Counsel.  Department 
of  Housing  and  Urban  Development. 
Room  10248,  451  7th  Strwt.  SW  . 
Washington.  DC  20410.  telephone  (202) 
708-2088.  (This  is  not  a  loll  free 
number.) 

SUPPLEMENTARY  INFORMATIOH:  Under 
Section  7(d)  of  llie  IJ«^partment  of 
Housing  and  Urban  Development  Act. 
42  use.  3535(d).  the  Secretary  of 
Housing  and  Urban  Devulopn.ent  may 
delegate  any  of  the  Sccrutar)'s 
functions,  powers  and  duties  to  such 
officers  and  employees  of  the 
IX?partment  as  the  Sccretar>'  may 
designate,  and  may  authorize  successive 
redelegations  of  such  funcliuns,  powers 
and  duties  as  determined  to  be 
necessary  or  appropriate.  Li  the 
delegation  of  authority  issue<l  today,  the 
S'cretary  is  delegating  to  the  Acting 
Deputy  Secretary  of  Housing  and  Urban 


Development.  Dwight  F.  Robinson,  the 
authority  to  exercise,  in  the  Secretary's 
absence,  all  the  power  and  authority 
vested  in.  delej^ated  or  assigned  to  the 
Secretary  of  Housing  and  Urban 
Development,  with  the  exception  of  the 
power  to  sue  and  be  sued.  The 
authorization  to  act  under  this  Order  is 
subject  to  the  120-day  limitation  of  the 
Vacancies  Act.  5  U.S.C.  3348.  whereby 
a  vacancy  caused  by  death  or 
resignation  of  an  appointee,  whose 
appointment  is  vested  in  the  President 
by  and  with  the  advice  and  consent  of 
the  Senate,  may  be  filled  temporarily  for 
not  more  than  120  days. 

Accordingly,  the  Secretary  delegates 
as  follows: 

Section  A.  Authority  Delegated 

The  Acting  Deputy  Secretary  of 
Housing  and  Urban  Development. 
Dwight  P.  Robinson,  is  hereby 
authorized,  in  the  absence  of  the 
Secretary,  to  exercise  all  the  power  and 
authority  vested  in.  delegated  or 
assigned  to  the  Secretary  of  Housing  and 
Urban  Development. 

Section  B  Authority  Excepted 

There  is  excepted  from  the  authonty 
delegated  under  Section  A  the  authority 
to  sue  and  be  sued. 

Section  C.  Delegation  of  Concurrent 
Authority  Hevoked 

The  Delegation  of  Concurrent 
Authority  to  then  Deputy  Secretary  of 
Housing  and  Urban  Development. 
Terrenes  R.  Duvemay  published  in  the 
Fetleral  Register  on  August  31. 1993.  at 
58  FR  43911.  is  hereby  revoked. 

Aatharitjr  Section  7(d).  Department  of 
ttousing  and  Urbao  Development  Act  (42 
use  a535(d)). 

Dated:  September  19.  1994. 
Henry  G.  Ci— foa. 
Secretary  of  Housing  and  Urban 
Development 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
(FES  94-29) 

Final  Environmental  lmp>act  Statement 
(EIS)  for  the  Proposed  Institute  of 
Marine  Science  Infrastructure 
Improvement  Project  Located  in 
Seward,  AK 

AGENCY:  Office  of  the  Secretary.  Interior 

(DOl). 

ACTION:  Notice  of  Availability  of  the 

Final  Knvironmental  Impact  Statement 


for  the  Proposed  Institute  of  Marine 
Science  Infrastructure  Improvement 
Project. 

SUHMARY:  The  DOI,  as  lead  Federal 
Agency  on  behalf  of  the  Exxon  Valdez 
Oil  Spill  (EVOS)  Trustee  Council, 
announces  the  availability  of  the  Final 
EIS  for  the  Proposed  Institute  of  Marine 
Science  (IMS)  Infrastructure 
Improvement  Project.  Single  copies  of 
the  Final  EIS  or  the  Final  EIS  summary 
can  be  obtained  from  the  Oil  Spill 
Public  Information  Center.  645  G  Street. 
Anchorage.  Alaska  99501.  Telephone 
Numbers;  (907)  278-8008.  (800)  478- 
7745  (within  Alaska),  or  (HOO)  283-7745 
(outside  Alaska).  Copies  of  the  Final  EIS 
have  been  sent  to  public  libraries  in 
Seward.  Homer.  Kodiak.  Valdez. 
Cordova.  Kenai.  Anchorage,  Fairljanks, 
and  luneau,  among  others,  as  well  as  the 
DOI  Library  in  Washington.  EX]. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Information  about  the  EIS  can  be 
obtained  from  Nancy  K.  Swanton.  DOI 
EIS  Project  Manager.  949  East  36th 
Avenue.  Anchorage.  Alaska  99508- 
4302.  Telephone  Numbers;  (907)  271- 
6622  (voice)  or  (907)  271-6507  (fax). 
SUPPLEMENTARY  INFORMATION: 

A.  Introduction 

The  DOI.  as  lead  Federal  Agency  on 
behalf  of  the  EVOS  Trustee  Council,  has 
prepare*!  a  Final  EIS  on  a  proposal  to 
construct  infrastructure  improvements 
to  the  IMS  in  Seward.  Alaska.  The 
EVOS  Trustee  Council  is  considering 
providing  funding  for  a  portion  of  this 
project.  The  Council  is  comprised  of  the 
designees  of  the  Administrator,  National 
Oceanic  and  Atmospheric 
Administration:  the  Secretary  of 
Agriculture;  the  Secretary  of  Interior; 
and  the  Commissioner  of  the  Alaska 
Department  of  Fish  and  Game;  the 
Commissioner  of  the  Alaska  Department 
of  Environmental  Conservation;  and  the 
Alaska  Attorney  General.  The  EVOS 
Trustee  Council  is  responsible  for 
decisions  relating  to  the  assessment  of 
injuries,  uses  of  the  joint  restoration 
funds,  and  all  restoration  activities 
relating  to  the  proposed  project. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969.  the 
Final  EIS  presents  analyses  of  the 
environmental — including  social  and 
economic— effects  that  would  be 
anticipated  if  the  proposed 
improvements  to  the  IMS  in  Seward 
were  to  occur  as  presently  envisioned. 
In  addition,  the  EIS  assesses  the  effects 
of  an  alternative  to  the  proposal  that 
would  eliminate  the  public  education 
and  visitation  component,  and  construct 
only  a  research  and  wildhfe 
rehabilitation  component.  Lastly,  a  no 
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action  alternative  is  assessed  to 
determine  the  effects  on  the 
environment  should  the  proposed 
improvements  not  be  made. 

B.  The  Proposed  IMS  Inft-astructure 
Improvement  Project 

The  EVOS  Trustee  Council  is 
proposing  to  improve  the  existing 
infrastructure  at  the  University  of 
Alaska-Fairbanks  IMS  in  Seward, 
Alaska,  to  enhance  the  EVOS  Trustee 
Council's  capabilities  to  study  marine 
mammals,  marine  birds,  and  the 
ecosystem  injured  by  the  Exxon  Valdez 
oil  spill.  The  improvements  are 
intended  to  help  focus  and  carry  out  a 
long-term  research  and  monitoring 
program  for  the  EVOS  area  as  part  of  an 
overall  restoration  plan.  The  project 
would  be  constructed  adjacent  to  the 
existing  campus  of  the  IMS  Seward 
Marine  Center,  and  would  have  two 
components:  (1)  a  research  and  wildlife 
rehabilitation  component  and  (2)  a 
public  education  and  visitation 
component. 

The  research  and  wildlife 
rehabilitation  component  would  consist 
of  approximately  22,000  square  feet  of 
interior  space  comprised  of  wet  and  dry 
laboratories,  staff  offices,  and  a  library 
for  studies  and  rehabilitation  of  marine 
mammals,  marine  birds,  and  other 
wildlife.  There  also  would  be 
approximately  46,000  square  feet  of 
exterior  space  containing  outdoor 
research  habitat,  tanks,  and  pools  for 
pinnipeds,  sea  otters,  and  marine  bird 
species.  A  50-space,  37.000  square  foot, 
parking  lot  for  staff  vehicles  would  be 
constructed  adjacent  to  the  existing  IMS 
Rae  Building  parking  lot.  A  research 
vessel  and  submersible  may  be  acquired 
for  research  purposes. 

The  public  education  and  visitation 
component  would  include 
approximately  20,000  square  feet  of 
additional  interior  space  to  promote 
public  awareness  of  the  marine 
environment.  It  would  function  in 
concert  with,  and  in  support  of,  the 
research  and  wildlife  rehabilitation 
component.  This  component  would 
include  exhibits,  interpretive  displays, 
and  public  areas.  A  166-space.  90,000 
square  foot,  parking  lot  for  visitors 
would  be  built  adjacent  to  the  education 
and  visitor  component.  No  joint  EVOS 
restoration  funds  would  be  involved  in 
the  construction  or  maintenance  of  the 
public  education  and  visitation 
component. 

The  two  components  would  share 
approximately  27,000  square  feet  of 
interior  building-support  space, 
including  the  life  support  system  and 
the  facility's  mechanical, 
administrative,  and  curatorial  functions. 


Funding  for  the  proposed  project 
would  come,  in  large  part,  from  EVOS 
funds.  Overall,  the  total  project  capital 
budget  is  anticipated  to  be 
approximately  $47.5  million,  of  which 
approximately  $37.5  million  would 
come  from  EVOS  funds.  Twelve  and 
one-half  million  dollars  of  State  EVOS 
restitution  funds  were  appropriated  by 
the  Alaska  Legislature  in  1993  to  the 
City  of  Seward  for  die  planning,  design, 
and  construction  of  the  proposed 
project.  In  addition,  approximately  S25 
million  of  EVOS  monies  have  been 
requested  to  fund  the  research  and 
wildlife  rehabilitation  component  of  the 
proposed  project.  Lastly,  it  is 
anticipated  that  approximately  SIO 
million  would  be  raised  privatelv  to 
fund  the  pubhc  education  and  visitation 
component  of  the  proposed  project. 
Revenue  from  public  education  and 
visitation  would  be  used  to  help  offset 
the  operational  costs  of  all  of  the 
proposed  improvements. 

C.  The  NEPA  Process 

On  March  9,  1994,  the  DOI,  as  lead 
Federal  Agency  on  behalf  of  the  EVOS 
Trustee  Council,  published  a  Notice  of 
Intent  to  prepare  an  EIS  on  the  Proposed 
IMS  Infrastructure  Improvement  Project 
(59  FR  11082-1183)  Scoping 
commenced  on  that  date.  Scoping 
meetings  were  held  in  Seward  and 
Anchorage,  Alaska,  on  March  22  and  24. 
1994,  respectively.  Pubhc  notices 
announcing  these  meetings  and 
requesting  comments  were  published  in 
EVOS-area  newspapers;  and  a  scoping 
newsletter  was  distributed  widely 
throughout  the  EVOS  area  and  beyond. 
In  addition  to  comments  and 
suggestions  received  at  the  scoping 
meetings,  over  300  written  responses 
were  received.  These  comments  were 
evaluated  by  the  DOI  and  form  the  basis 
for  the  topics,  issues,  and  alternatives 
addressed  in  the  EIS. 

A  45-day  public  comment  period  on 
the  Draft  EIS  followed  the  June  24,  1994, 
publication  of  the  Environmental 
Protection  Agency's  (EPA)  Notice  of 
Availability  in  the  Federal  Register  (59 
FR  32697).  The  public  comment  period 
ended  on  August  8.  1994.  Public 
hearings  on  the  Draft  EIS  were  held  in 
Seward  and  Anchorage,  Alaska, 
respectively,  on  Julv  26  and  28.  1994.  A 
total  of  four  individuals  presented 
testimony  at  these  hearings.  A  total  of 
31  comment  letters  were  received  on  the 
Draft  EIS — eight  from  Federal  Agencies, 
four  from  state  agencies,  one  from  the 
City  of  Seward,  three  from  groups  or 
organizations,  and  15  from  individuals. 
Most  of  the  comments  on  the  Draft  EIS 
addressed  concerns  regarding:  (1)  traffic 
and  transportation,  (2)  quality  of  life  in 


and  near  Seward,  (3)  recreation 
resources,  (4)  archaeological  and 
historic  resources,  (5)  the  possible 
Alaska  Marine  Highway  ferry  relocation, 
and  (6)  the  feasibility  of  the  proposed 
project.  Comments  regarding  project 
propriety  have  been  referred  to  the 
EVOS  Trustee  Council  for  its 
consideration.  Although  the  use  of 
EVOS  settlement  funds  is  a  significant 
issue  to  be  addressed  with  public  input, 
it  is  not  an  environmental  issue  and. 
thus,  is  not  analyzed  in  the  EIS.  All 
written  and  oral  comments  on  the  Draft 
EIS  were  reviewed,  and  responses  were 
prepared  for  231  comments.  The  Final 
EIS  reflects  revisions  m.ade  as  a  result  of 
public  comments  received.  The  effect 
levels  predicted  in  the  Draft  EIS  did  not 
change  for  the  Final  EIS. 

A  Record  of  Decision  will  be  issui^d 
no  earlier  than  30  days  after  EPAs 
Notice  of  Availability  for  the  Final  EIS 
appears  in  the  Federal  Register 

Dated:  September  16,  1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  ItVia';.;*-  :r,d 

Parks,  Department  of  the  Interior. 
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Bureau  of  Land  Management 
[AK-963--t230-05-P;  AA-11157] 

Notice  for  Publication;  Alaska  Native 
Claims  Selection 

In  accordance  with  Departmeiitdl 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  iss  je 
conveyance  under  the  provisions  of  Sec 
14(h)('2)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971.  43 
use.  1601.  1613(h)(2).  and  Sec  1416 
of  the  Alaska  National  Interest  Lands 
Conservation  Act  cf  December  2.  1980. 
43  use.  1602,  will  be  issued  to 
Tanalian  Inc.  for  certain  lands  within  T 
1  N.,  R.  29  W..  Seward  Meridian. 
Alaska,  containing  approximately  1.963 
acres.  The  lands  involved  are  in  the 
vicinity  of  Port  Alsworth,  Alaska. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
.Avenue,  #13,  .Anchorage.  Alaska  9'^?513- 
7.599  ((907)  271-5960). 

Any  party  claiming  a  property  i;ii.'ri<f 
which  is  adversely  affected  by  thi 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation 
shall  have  until  October  21, 1994  to  I'i'e 
an  appeal.  Howevei.  par'ies  receiv  ini; 
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service  by  certified  mail  shall  have  30 

days  from  the  date  of  receipt  to  file  an 

appeal.  Appeals  must  Ije  filed  in  the 

Bureau  of  Land  Managomunt  at  the 

address  identified  above,  where  the 

requirements  for  filinji  an  appeal  may  be 

obtained.  Parties  who  do  not  file  an 

appeal  in  accordance  with  the 

requirements  of  43  CFR  Fart  4.  Subpart 

E.  shall  be  deemed  to  have  waived  their 

rights 

Katherijw  L.  FItppen. 

Land  Law  Examiner.  Branch  ofStmlhwest 

Adjudication. 

|FR  l)oc.  94-23323  Filed  9-20-W.  R  45  ami 
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(Ca-«20-*4-412(M)3:  COC  571t7] 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application. 
Cyprus  Empire  Corporation 

Pursuant  to  the  Mineral  l-«?asinf;  Art 
of  February  25.  1920.  as  amended,  and 
to  Title  43.  Code  of  Federal  Regulations. 
Subpart  3410.  members  of  the  public  are 
hereby  invited  to  participate  with 
Cyprus  Empire  Corporation  m  a 
program  for  the  exploration  of  unleased 
coal  deposits  owned  by  the  United 
•States  of  America  in  the  following 
described  lands  located  in  Muffat 
County.  Colorado; 

T  6N.  R  91  W  .6thPM 

5mh-  5.  lots  5.  11.  12.  and  l(>. 

Sec.  6.  lots  20  to  2.1.  iiulusivir. 

.Sec.  7,  lots  17  to  20.  inclusive. 

Sec  a.  lots  9  to  12.  inclusiva; 

Sec.  17.  lot  4; 

Sec.  18.  lots  16.  17.  and  1>J. 

5>ec.  19.  lots  5  to  7.  inclusive. 

Sec  30.  lots  5  and  B 
T  6N.  R.  92»V.  6thPM 

.Sec   1.  N'/^S'/i: 

Sec.  2.  N»/»iSVi: 

.Set.  3.  S'^iS'-i: 

Sec.  11.S'/»S'/^: 

.*>,.»    12.  N'/^NEV,.  \V«  2.NVV'  4  S'  .iSVV /«. 
and  SEV4SEV4: 

.See.  13.  E'/iSW'/j; 

Sec   14.  NEV.NEV*.  and  \E'  4SW'/4: 

.Sec.  23,  E'/^P/i; 

Sec.  24.  N'/liNWV4.  and  E»  /NE'm 

The  area  described  contains  appmxinuitely 
J.S28  68  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspe«;tion 
during  normal  busiucss  hours  under 
serial  number  COC  57187  at  the  Bureau 
of  Land  Management  (BLM).  Colorado 
State  Office.  2850  Youngfield  Street. 
I.akewood.  Colorado  80215.  and  at  the 
Craig  District  Office.  455  Emers<»n 
.Street.  Craig.  Colorado  8t625. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 


publicatioo  of  the  Notice  of  Invitatioa  in 
the  Fadkral  RegMter. 

lames  E.  Edwards.  Jr..  Management 
Team.  Division  of  Mineral  Resources. 
Colorado  Slate  OfHce.  Bureau  of  Land 
Management,  2850  Youngfield  Street. 
Lakewood.  Colorado  80215.  and 
Marcus  Middleton.  Environmental 
Engineer.  Cyprus  Empire  Corporation. 
P  O  Box  68.  Craig.  Colorado  81626 
Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  partic-ipate. 

Dated;  September  15. 1994. 
lames  D.  Crisp, 

Managtment  Team.  Hesovrce  Servian. 
IFR  Doc  94-23442  Hied  9-20-94;  845  am| 
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[AZ -020-00-4333-04;  AZA-25477.  25478, 
25481.  25488.  25491,  25496] 

Preparation  of  Several  Wilderness 
Management  Plans  and  Associate<j 
Environmental  Documents  and 
Invitation  To  Participate  in  the 
Identification  of  Issues,  Correction 

AOCNCY:  Bureau  of  l^nd  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  In  notice  document  94-22392 
beginning  on  page  4686(5  in  the  issue  of 
Monday.  September  12,  1994.  make  the 
following  correction; 

On  page  46866.  in  the  third  column, 
in  the  fourth  line  from  the  bottom,  the 
date  previously  published  in  the 
Federal  Register  for  accepting  wntten 
comments  was  October  15,  1994.  This 
date  should  be  changed  to  November  6. 
1994. 

Dated:  Seplemhtrr  15.  1994. 
(iordun  L.  Cheniae, 
Dt^lrui  \hinagtfr- 
|FR  Doc.  94-23324  Filed  9-20-94;  845  ami 
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lCA-010-«4tO-021 

Extension  of  Comment  Period  for 
Draft;  Caliente  Resource  Managerr^ent 
Plan  Environmef>tal  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Amendment. 

SUMMARY:  The  notice  of  availability 
published  on  June  27,  1994,  in  the 
Federal  Register.  Volume  59,  No.  122 
on  page  33004.  is  hereby  amended  to 
n;flect  an  extension  of  the  comment 
period  until  October  28.  1994. 


DATES:  Written  comments  on  the  draft 
RMP/DEIS  will  be  accepted  until 
0<t()l)er28.  1994. 

ADDRESSES:  Commt^nts  should  be  sent  to 
lames  Wesley  Abbott.  Area  Manager. 
Caliente  Resource  Area,  Bureau  of  Land 
Management.  3801  Pegasus  Drive, 
Bakersfield.CA  93308 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  l^arson.  Resource  Staff  Chief. 
Caliente  Resource  Area;  phone  (805) 
391-6099. 

Dated;  September  9.  19<»4. 
lasMS  Wesley  Abbott. 
Arvo  Managtfr,  Calwnle  Hesoorce  An'O 
|FK  Doc.  94-23291  Filed  9-20-94;  845  ami 
BILLING  coot  «310-«(M« 


[AK-e63-4230-06-Pl 

Notice  for  Publication;  AA-19429; 
Alaska  Native  Claims  Selectjon 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d).  notice  is 
hereby  given  that  a  decision  to  issue 
c  onveyance  under  the  provisions  of 
Section  14(e)  of  the  Alaska  Native 
Claims  Settlement  Act  of  Decemb«?r  18. 
1971.  43  use.  1601,  1613(e).  will  be 
issued  to  Bristol  Bay  Native  Corporation 
for  approximately  13,651  acres.  Tlie 
lands  involved  are  located  in  T.  12  S., 
R.  50  W..  Seward  Meridian,  in  the 
vicinity  of  the  Native  village  of  Portage 
Creek,  Alaska. 

A  notice  of  the  decision  will  be  ' 

published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  October  21,  1994.  to  file 
an  appeal.  However,  parties  receiving 
ser\ice  by  certified  mail  shall  have  30 
davs  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bun^au  of  Land  Management  at  the 
adil.-css  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  part  4,  subpart 
E.  shall  be  deemed  to  have  waived  their 
rights. 

Kalherine  L.  KUppen. 
land  Lou  Examiner.  Bmnch  o)  Soulhitest 
Adiudication. 
II  K  tkx  .  9■^-2X^^■^  Filed  9-20-94:  8:43  am) 
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(C  A-050-01 -43M-243 

Closure  and  Restriction  Orders; 
Shasta  and  Butte  Counties,  CA 

AGENCY:  Bureau  of  Land  Management 

(BLMJ,  Redding  Resource  Area,  Ukiah 

District,  California. 

ACTION:  Establishment  of  closure  and 

restriction  orders  on  public  lands 

located  within  Shasta  and  Butte 

counties. 

SUMMARY:  Persons  are  restricted  from 
camping,  firearm  shooting,  and 
operating  off-road  vehicles  on  certain 
public  lands  located  within  the 
HorsetownyCkai  Creek  Nature  Preserve 
within  Shasta  County,  and  the  Upper 
Ridge  Nature  Preserve  within  Butte 
County.  The  restrictions  are  authorized 
under  43  CFR  8364  and  are  required  in 
order  to  protect  human  and  natural 
resources  located  within  the  two 
regions.  The  restrictions  apply  to  public 
lands  within  the  following  recreation 
areas: 

Harsetowii.^Clear  Greek  Nature  Preserve 
T.  30  N.,  R.  5  W.. 

Section  6:  Lots  1-7,  S'/iNEV*,  SEV+iCWV*. 
EVzSWV*.  SEV4  (all). 

Section  5;  Lot  4  (NMr'/4NWV4). 
T.  31  N..  R.  5  W., 

Section  31:  All; 

Section  32:  WVi. 
T  30N.,  R.  6W., 

Section  1:  Lots  14  2  (l«iEV4).  Lots  1  &  2 
(NWV4).  NViS'/i  0JV2,NV2S'  2). 
T.  31  N..  R.  6  W.. 

Section  36;  All,  except  MS  307. 

I  pper  Ridge  Nature  Preserve 

T.  23.N.,R.  3E., 

Section  35;  NWV,NEV«,  N'/iNW'<4. 

SUPPLEMENTARY  INFORMATION:  Redding 
Resource  Area  s.  Resource  Management 
Plan  (RMP)  identifies  overall  objectives 
and  fKovides  broad  direction  for  public 
land  management  within  the  Redding 
Resource  Area.  The  RMP  directs  BLM  to 
maintain  semi-primitive  recreation 
opportunities  in  the  Upper  Ridge  Nature 
Preserve.  The  RMP  also  directs  BLM  to 
enhance  non-motorized  recreation 
opportunities  by  establishing  a 
greenway  along  Clear  Creek  within  the 
Horsetown/CIear  Creek  Nature  Preserve. 
Both  recreation  areas  are  being  managed 
by  cooperative  stewardship  groups. 

The  camping,  firearm  shooting  and 
off-road  vehicles  riding  closures  are 
necessary  to  protect  human  and  natural 
resources  within  the  fragile  recreation 
areas.  Camping  is  defined  as  overnight 
occupancy  of  the  public  lands. 
Possession  or  use  of  tents,  vehicles,  or 
other  shelter  is  not  required  to  meet  the 
definition  of  camping  under  this  order. 
Firearm  shooting  is  defined  as  the 
discharge  of  a  weapon  by  any  person 


Off-road  vehicle  driving  is  defined  as 
the  operation  of  any  motorized  vehicle 
(excluding  motorized  wheelchairs)  in 
any  area  other  than  established  and 
signed  parking  areas  and  roads. 

The  closure  orders  are  applicable 
throughout  the  entire  year.  IndividuaJs 
or  groups  may  be  permitted  to  camp  on 
public  lands  within  the  two  recreation 
areas  if  they  are  conducting  work  in 
connection  with  the  stewardship  groups 
and  have  authorization  from  BLM.  BLM 
employees  conducting  field  work  are 
excluded  from  the  off-road  vehicle 
closure  as  are  other  individuals 
conducting  work  authorized  by  BLM 
Private  landowners  with  inhoiidings 
encompassed  by  the  Horsetown/Ciear 
Creek  Nature  Preserve  and/ or  mining 
claimants  may  be  given  authorization  to 
travel  over  existing  roads  Located  on 
public  lands. 

DATES:  This  closure  and  restriction 
order  shall  become  effective  October  21, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Area 

Manager,  Redding  Resource  Area  Office, 

355  Hemsted  Drive,  Redding,  California, 

96002. 

Mark  T.  Morse, 

Area  Manager. 

(PR  Doc.  94-23340  Filed  9^20-94;  8:45  ami 
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[WY-920-4 1-5700;  WYW128681] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

Dated:  September  a,  1994. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  CbJ(l).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW128681  for  lands  in  Sweetwater 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof  per  year  and  16^/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  Si 25  to 
reimburse  the  Department  for  the  cost  of 
the  Federal  Register  notice.  The  lessee 
has  met  ail  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Biu-eau  of  Land 
Management  is  proposing  to  reinstate 
lease  VVY\V1286«1  eliective  March  1, 
1994,  subject  to  the  on^nal  terms  and 
conditions  of  the  lease  and  the 


increased  renUl  and  royaky  rates  cited 

above. 

Phyllis  Alston. 

Acting  Supervisory  Land  Low-  Examiner 
[PR  Doc.  94-23286  Filed  9-20-94;  8:45  ami 
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[C  A  -050-04-4333-04] 

Samoa  Dunes  Recreation  Area 
Restnction  Order 

AGENCY:  Bureau  of  Land  Managemeni, 
Interior. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  related 
to  the  emergency  use  restriction  of 
Bureau  of  Land  Management  (BLM) 
administered  lands  in  accordance  with 
regulations  contained  in  43  CFR  8364.1 
(a).  This  action  affects  approximately 
300  acres  of  public  land  comprising  the 
Samoa  Dunes  Recreation  Area  (T5N. 
RlW.  Section  31;  T4N.  RlW.  Section  6. 
Humboldt  Base  &  Vteridian).  These 
public  lands  will  be  closed  to  all  vehitte 
use  V2  hour  following  sunset  to  ^/z  hoor 
after  sunrise.  Employees,  agents  and 
permittees  of  the  BLM  may  be  exempt 
from  this  restriction  as  determined  bv 
the  authorized  officer. 

DATES:  This  restriction  order  will  be 
effective  immediately  following  the 
installation  of  an  entrance  gate  and 
posting  of  signs. 

ADDRESSES:  Maps  and  supporting 
documentation  of  the  area  affecteid  are 
available  for  review  at  the  following 
location:  Bureau  of  Land  Management, 
Areata  Resource  Area,  1125  16th  Street, 
Room  219,  Areata,  CA  95521. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Lynda  J.  Roush.  Area  Manager  at  the 
Areata  address  given  above.  Telephotie. 
(707) 822-7648. 

SUPPLEMENTARY  INFORMATIOM:  The 

purpose  of  restricting  vehicle  use  at 
night  in  this  particular  area  is  to  protect 
persons,  property  and  public  land  and 
resources.  During  the  past  vear.  there 
has  been  a  significant  increase  in 
vandalism,  theft  of  property  and  other 
illegal  activities  during  the  evening  and 
early  morning  hours,  all  of  which  have 
been  associated  with  the  use  of  vehicles. 
Restricting  vehicle  tise  to  onK  davtin»» 
hours  will  substantially  redtice  these 
illegal  activities  from  occurring. 

Dated:  September  7.  1904. 
Lynda ).  Raush, 
Area. Manager. 
[KR  Doc.  94-23341  Fded  »-20-94;  8.45  aint 
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[WY-3110-10-K004  WYW  122407] 

Notice  o»  Conveyance  and  Opening 
Order,  Wyoming 

AGENCY:  Bureau  of  Land  Management. 

(Interior). 

ACTION:  Notice  of  exchange  of  public 

land  in  Sweetwater  County  for  State 

land  in  Sweetwater  and  Fremont 

Counties,  and  order  providing  for 

opening  of  public  land. 


SUMMARY:  This  notice  advises  the  public 
of  completion  of  an  exchange  of  land 
between  the  United  States.  Bureau  of 
Land  Management,  and  the  State  of 
Wyoming  under  the  authority  of  Section 
206  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U  S.C. 
1716.  The  order  opens  the  land  acquired 
by  the  United  Slates  to  the  operation  of 
the  public  land  and  mineral  laws  to  the 
extent  that  it  is  available  under  the 
Bureau  of  Land  Management's  Interim 
Management  Policy  and  Guidelines  for 
Lands  Under  Wilderness  Review. 
EFFECTIVE  DATE:  September  21,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gerts<;h.  BLM  Wyoming  State 
Office,  P.O.  Box  1828.  2515  Warren 
Avenue.  Cheyenne.  Wyoming  82001. 
307-775-6115. 
SUPPt.EMENTARY  INFORMATION: 

1  The  fo I  lowing  Federul  land  and 
minerals  have  been  conveyed  to  the 
State  of  Wyoming: 

Sixth  Principal  Meridian 

T.  26  N..  R.  98  W.. 

Sec.  29.  all;  (minerals  only] 

Sec.  31,  lots  1.  2,  3,  4,  and  Ev,.  E'/iW'/i. 
(surface  and  minerals) 

The  land  descril>ed  contains  1.286.12 
acres. 

The  above  described  land  in  addition 
to  other  land  was  segregated  from 
appropriation  under  the  mining  laws  by 
publication  of  a  Notice  of  Intent  to 
Evaluate  an  Exchange  Proposal  in  the 
Federal  Register  on  July  27,  1992,  at  (57 
FR  33207). 

2.  In  exchange  for  the  land  described 
in  paragraph  1,  the  United  Stales 
acquire<l  the  following  non-Federal  land 
from  the  State  of  Wyoming: 

Sixth  Principal  Meridian 

T.  2fiN.,R.  99  VV. 

Sec.  16.  all;  (minerals  only). 
T.  27N..R.  100  W. 

Sec.  36.  all;  (surface  and  minerals). 

The  land  described  contains  1.280.00 
acres. 

3.  The  fair  market  value  of  the 
selected  Federal  lands  is  $38,042.00. 
The  fair  market  value  of  the  offered 
State  land  is  $37,760.00,  creating  a 
value  discrepancy  of  $282.00.  Pursuant 


to  Section  9  of  the  Federal  Land 
Exchange  Facilitation  Act  of  1988 
(Public  Law  100—409).  the  authorized 
officer  has  waived  cash  equalization 
payment  by  the  State  of  Wyoming. 

4.  At  9  a.m.  on  September  21.  1994, 
the  land  described  in  paragraph  2  shall 
be  open  to  the  operation  of  the  public 
land  and  mineral  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law  to  the  extent  that  the 
land  is  available  under  the  Bureau  of 
Land  Management's  Interim 
Management  Policy  and  Guidelines  for 
Lands  Under  Wilderness  Review.  All 
vaUd  applications  received  at  or  prior  to 
9  a.m.  on  September  21,  1994,  shall  be 
considered  as  simultaneously  Filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of 
filing. 

Dated:  September  9,  1994. 
|ohn  A.  Nayior, 

Chief.  Branch  of  Land  Resources. 
|FR  Doc  94-23287  Filed  9-20-94;  8;45  ami 
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Geological  Survey 

Interagency  Advisory  Committee  on 
Water  Data;  Intergovernmental  Task 
Force  on  Monitoring  Water  Quality 

agency:  U.S.  Geological  Survey,  U.S. 
Department  of  the  Interior. 
action:  Notice  of  the  availability  for 
public  review  and  comment  of  the  draft 
final  report  prepared  by  the 
Intergovernmental  Task  Force  on 
Monitoring  Water  Quality  (ITFM). 

SUMMARY:  Notice  is  hereby  given  of  the 
opportunity  for  the  public  to  review  and 
comment  on  the  draft  final  report  of  the 
ITFM  The  title  of  the  draft  report  is 
"The  Nationwide  Strategy  for  Improving 
Water-Quality  Monitoring."  The  report 
is  available  by  request  to  the  address 
below. 

DATES:  The  public  review  and  comment 
period  extends  through  December  1, 
1994 

ADDRESSES:  Copies  of  the  report  can  be 
obtained  by  writing  the  Office  of  Water 
Data  Coordination,  U.S.  Geological 
Survey,  417  National  Center,  Reston, 
Virginia  22092.  or  by  telephoning  (703) 
648-5023.  Review  comments  should  be 
Mnt  to  the  Executive  Secretar\',  ITFM.  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Lopez,  Chief.  Office  of  Water 
Data  Coordination,  USGS,  at  the  above 
address  or  by  telephoning  (703)  648- 
5014.  Also,  for  information  about  the 
ITFM  and  the  final  draft  report,  you  may 


tuutact  the  chairf)erson  of  ITFM 
Elizabeth  Fellows  at  (202)  260-7062. 
Ms.  Fellows  is  the  Chief  Monitoring 
Branch;  Office  of  Wetlands,  Oceans,  and 
Watersheds:  Office  of  Water;  U.S. 
Environmental  Protection  Agency. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
established  in  Memorandum  No.  92-01, 
dated  December  10.  1991.  the 
requirements  to  conduct  a  nationwide 
review  and  evaluation  of  water-quality 
monitoring  and  to  recommend  needed 
improvements.  The  ITFM  is  a 
partnership  of  representatives  from 
Federal.  State,  Native  American,  and 
interstate  governmental  organizations. 
Working  since  January  1992  in 
consultation  with  representatives  of 
other  public  and  private  organizations, 
the  ITFM  is  developing  an  integrated, 
nationwide,  voluntary  strategy  for 
water-quality  monitoring.  The  proposed 
strategy  and  associated 
recommendations  to  improve  water- 
quality  monitoring  are  presented  in  the 
draft  final  report  that  is  now  available 
for  review.  Water  resources  considered 
in  the  strategy  include  surface  water  and 
ground  water,  near-coastal  waters, 
associated  aquatic  communities  and 
habitats,  wetlands,  and  sediments.  The 
five  general  purposes  of  water-quality 
monitoring  identified  in  the  report 
include  characterizing  status  and  trends, 
identifying  and  ranking  in  order  of 
priority  existing  and  emerging 
problems,  designing  and  implementing 
programs  and  projects,  evaluating 
program  success  and  project 
compliance,  and  responding  to 
emergencies.  The  scope  of  the  ITFM 
proposals  addresses  physical,  chemical 
(including  toxicological),  and  biological 
(including  habitat  and  ecological) 
aspects  of  water-quality  monitoring.  The 
monitoring  functions  considered  in  the 
strategy  include  the  full  range  of 
activities  from  identifying  monitoring 
objectives,  planning  and  designing 
monitoring  programs,  conducting  field 
sampling  and  laboratory  analysis, 
interpreting  and  reporting  monitoring 
results,  to  evaluating  the  effectiveness  of 
monitoring  efforts.  The  ITFM  will 
complete  the  report  by  January  1995. 
and  will  distribute  copies  to  the  OMB. 
Federal  agencies  in  the  Executive 
Branch.  Congress.  Governors  and  others 
as  requested  or  as  appropriate.  _ 
P.  Patrick  Leahy, 
Acting  Chief  Hydrologist. 
|FK  Doc  94-23283  Filed  9-20-94:  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-360J 

Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines; 
Notice  of  Request  for  Additional 
Written  Submissions  on  the  Scope  of 
a  Proposed  Exclusion  Order 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  seeks  additional  written 
submissions  on  the  scope  of  a  proposed 
exclusion  order  that  may  be  issued  in 
the  above-captioned  investigation. 
FOR  FURTHER  IMFORMATIOM  CONTACT: 
Elizabeth  C.  Rose.  Esq.,  Office  of  the 
General  Counsel,  U.S.  IntematicHial 
Trade  Commission.  500  E  Street.  S.W., 
Washington,  DC.  20436.  Telephone: 
(202)  205-3113. 

SUPPLEMENTARY  INFORMATION:  Farallon 
Computing,  hic.  ("Farallon")  filed  a 
complaint  on  October  12,  1993. 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337),  alleging  that 
certain  respondents  had  violated  section 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  or  the 
sale  within  the  United  States  after 
importation  of  certain  devices  for 
cormecting  computers  via  telephone 
lines.  The  Commission  published  a 
notice  of  investigation  in  the  Federal 
Register  on  November  17.  1993  [58  FR 
60671). 

On  June  28.  1994.  the  Commission 
determined  not  to  review  a  final  initial 
determination  issued  by  the  presiding 
administrative  law  judge  finding  a 
violation  of  section  337  in  this 
investigation.  The  Commission 
requested  written  submissions  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  See  59  FR  34862-63  (July 
7,  1994).  Both  complainant  Farallon  and 
the  Commission  investigative  attorney 
proposed  that  the  Commission  issue  a 
general  exclusion  order  that  "excluded 
from  entry  into  the  United  States."* 
devices  for  connecting  computers  via 
telephone  lines  that  are  covered  by 
claims  10, 18,  or  20  of  U.S.  Letters 
Patent  5,003,579,  for  the  remaining  term 
of  the  patent,  except  under  license  of 
the  patent  owner  or  as  provided  by  law. 

In  coimection  with  recent 
deliberations  coaceming  the  scope  of 
the  exclusion  order  issued  in  1984  in 
Inv.  Nos.  337-TA-148/169,  Certain 
Processes  for  the  Manufacture  of 
Skinless  Sausage  Casings  and  Resulting 
Product,  the  Commis&ioa  beeaiue  aware 


that  the  U.S.  Customs  Serv  ice  ijaterprets 
the  tenn  "exclusion  from  entry" 
differently  from  a  majority  of  the 
Commission.  The  Commission  therefore 
wishes  to  avoid  any  axabiguity  inherent 
in  the  use  of  this  term  by  stating  more 
precisely  in  any  exclusion  order  that 
may  be  issued  exactly  what  is  and  is  not 
covered  by  the  order. 

Written  Submissions 

The  parties  to  the  investigation, 
interested  government  agencies,  in 
particular  the  U.S.  Customs  Service,  and 
any  other  interested  persons  are 
encouraged  to  file  written  submissions 
on  the  scope  of  the  proposed  exclusion 
order  and  in  particular  on  the  use  of  the 
terras  "exclusion  from  entry"  and 
"entry."  Such  written  submissions  must 
be  filed  no  later  than  the  close  of 
business  on  Monday,  October  3,  1994. 

Persons  filing  wTitten  submissions 
must  file  with  the  Office  of  the  Secretarv 
the  original  document  and  14  true 
copies  thereof  on  or  before  the  deadlines 
stated  above.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Commission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretarv'  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  19  CFR  201.6.  Documents 
for  which  confidential  treatment  is 
granted  by  the  Commission  will  be 
treated  accordingly.  All  nonconfidential 
written  submissions  will  be  available  for 
public  inspection  at  the  Office  of  the 
Secretary. 

This  action  is  taken  under  the 
authority  of  section  33^7  of  the  Tariff  Act 
of  1930,"as  amended  (19  U.S.C.  1337), 
and  section  210.58  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.58). 

Copies  of  Farallon 's  and  the 
Commission  investigative  attorney's 
proposed  exclusion  orders  and  all  other 
nonconfidential  documents  filed  in 
connectioa  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pan.) 
in  the  Office  of  the  Secretar\',  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W.,  Washington,  D.C.  20436, 
telephone  2O2-2Q5-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  September  13. 1994. 


By  order  of  the  Conunission. 
Donna  R.  Koehnke. 
Secremry. 
|FR  Do< .  94-23361  Filed  9-20-94;  »:4S  iji:j| 

BILLING  CODE  702(M)2-P 

[Investigation  No.  337-TA-34iq 

Certain  Diltiarem  Hydrochloride  and 
Diltiazem  P'-eparattons.  NcLce  o1 
Designation  of  Aocitional  Commission 
Investigative  Auarney 

Notice  is  hereby  given  that,  as  of  this 
date.  John  M.  Whealan.  Esq.  and  Juan  S. 
Cockbum.  Esq.  of  the  Office  of  Unfair 
Import  Investigations  are  designated  as 
the  Commission  investigative  attornej-s 
in  the  above-cited  investigation  instead 
of  John  M.  Whealan,  Esq. 

The  Secretary  is  requested  to  pubfish 
this  Notice  in  the  Federal  Register 

Dated;  September  9.  1994. 

Lym  I.  Levine, 

Director.  Office  of  Unfair  Import 
Investigations. 

IFR  Doc.  94-23362  Filtd  9-20-94:  8:45  ami 

BILUNG  COOC  7<a2O-02-P 

[Investigation  No.  1205-3] 

Proposed  Modifications  to  the 
Harmonized  Tarift  Schedule  ot  the 
United  States  Pursuant  to  Section 
1205  ot  the  Omnibus  Trade  and 
Competitiveness  Act  ot  1988 
(Addendum) 

agency:  United  States  International 
Trade  Commission. 
ACTION:  Re-opening  of  investigation; 
request  for  comments  on  draft 
addendum  to  the  Commission's  report 
on  investigation  No.  1205-3  of  August 
24,  1993. 

EFFECTIVE  DATE:  September  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(O/TA&TA)  (telephone  202-205-2592) 
or  Holm  J.  Kappler.  Deputy  Director  (O/ 
TA&T.A)  (202-205-2598).  US. 
International  Trade  Comm^ission, 
Washington,  DC  20436. 

Background  and  Scope  of  Investigation 

The  Commission  has  reopened 
investigation  No.  1205-3.  Proposed 
Modifications  to  the  Harmonized  Tariff 
Schedule  of  the  United  States,  Pursuant 
to  Section  1205  of  the  Omnibus  Trad*^ 
and  Competitiveness  Act  of  1968  to 
address  (1)  the  non-acceptance  bv 
contracting  parties  to  the  Harmonized 
System  Convention  of  certain  proposed 
amendments  to  the  Harmonized  Sv^em 
nomenclature  and  (2)  changes  in  the 
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tariti  treatment  accorded  by  the  U.S. 
Customs  Service  to  certain  other 
products  covered  by  the  Commission's 
August  1993  report  on  this 
investigation. 

Section  1205  (19  U.S.C.  3005)  directs 
the  Commission  to  keep  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  under  continuous 
review  and  to  recommend  modifications 
of  the  HTS  to  the  President  (1 )  when 
amendments  to  the  International 
Convention  on  the  Harmonized 
Commodity  Description  and  Coding 
System  (Harmonized  System  or  HS)  are 
re<:omrnended  by  the  Cu.stoms  Co- 
operation Council  (CCCl  for  adoption 
and  (2)  as  other  circumstances  warrant 

In  July  1993.  the  CCC  recommended 
certain  amendments  to  the 
nomenclature  of  the  international 
Harmonized  System,  in  accordance  with 
Article  16  of  the  Harmonized  System 
Convention.  The  Commission's  report 
on  investigation  No.  1205-3  addressed 
the  CCC  recommended  amendments. 
However,  since  the  issuance  of  the 
Commissions  report,  a  nunjber  of  HS 
contracting  parties  have  entered 
objections  with  the  CCC  with  respect  to 
certain  of  the  proposed  amendments  to 
the  HS  Convention.  As  a  result,  the  CCC 
withdrew  those  amendments  from  its 
final  recommendation.  The 
modifications  in  the  recommended 
amendments  to  the  HS  Convention  will 
necessitate  conforming  changes  in  the 
Commissions  recommendations  made 
in  its  report  of  August  1993. 

In  addition,  the  Commission  has 
received  further  information  concerning 
the  tariff  treatment  accorded  by  the  U.S. 
Customs  Service  to  certain  other 
products  covered  by  the  August  1993 
report.  This  additional  information  and 
certain  technical  corrections  should  also 
be  reflected  in  the  Commission's  report. 

For  these  reasons,  the  Con- 
has  decided  to  re-open  its  in  ^  iin 
in  this  matter  for  the  purpose  of  issuing 
an  addendum  to  its  report  on 
investigation  No.  1205-3  with  respect  to 
the  matters  described  alH)ve.  The 
Ctimmission's  August  1993  report  on 
investigation  No.  1205-3  (USITC 
Publication  2673)  and  the  addendum 
proposed  to  be  appended  thereto  are 
available  from  the  Office  of  the 
Jiecretary.  Room  112.  United  States 
International  Trade  Commission.  500  E 
Street  SW..  Washington.  DC  20436 
(telephone  (202)  205-2000). 

The  majority  of  the  proposed 
modifications  to  the  Commission's 
report  result  from  the  non-acceptance  by 
the  contracting  parties  of  certain 
proposed  amendments  to  the 
Harmonized  System  nomenclature  and 
from  technical  and  editorial 


amendments  appearing  in  the  final  CCC 
recommendation.  These  amendments 
principally  concerned: 
— subdivision  of  refined  petroleum 

products  under  heading  27.10, 
— revision  of  the  subheadings  for 

oxygen-function  amino  compounds 

under  heading  29.22, 
— subdivision  of  the  provision  for 

acrvlic  polymers  under  subheading 

3906.90, 
—modification  of  the  chapter  61  and  62 

notes  concerning  the  definition  of 

ensembles. 
— creation  of  new  subdivisions  for  high- 
definition  television  apparatus  under 

headings  85.28  and  85.40.  and 
— transfer  of  certain  optical  fiber  cables 

from  heading  85.44  to  heading  90.01. 

Other  proposed  modifications  to  the 
Commissions  report  concern  the 
classification  of: 

— snowboard  boots, 

— still  image  video  cameras. 

— power  supplies  for  automatic  data 

processing  machines,  and 
— cordless  handset  telephones. 

The  Commission  must  solicit,  and 
give  consideration  to.  the  views  of 
interested  Federal  agencies  and  the 
public  before  proposing 
recommendations  to  the  HTS  under 
section  1205.  Further,  the  Commission's 
report  to  the  President  must  present  its 
recommendations,  summarize  the 
information  on  which  its 
recommendations  are  based,  and 
provide  a  statement  of  the  probable 
economic  effects  of  recommended 
changes  on  any  industry  in  the  United 
States.  A  copy  of  all  written  comments 
received  from  Federal  agencies  and  a 
copy  (or  Commission-prepared 
summary)  of  the  views  of  other 
interested  pariies  must  also  be  included. 

Pursuant  to  section  1206  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  (19  use.  3006),  the 
President  may  proclaim  modifications 
to  the  HTS  (on  the  basis  of 
recommendations  by  the  Commission 
under  section  1205)  if  he  determines 
that  the  modifications  are  in  conformity 
with  U.S.  obligations  under  the  HS 
Convention  and  do  not  run  counter  to 
the  U.S.  economic  interest.  The 
F^sident  may  proclaim  such 
modifications  only  after  the  expiration 
of  a  60  legislative  day  lay-over  period 
beginning  on  the  date  he  submits  a 
report  to  the  House  Ways  and  Means 
Committee  and  the  Senate  Finance 
Committee  that  sets  forth  the  proposed 
modifications  and  the  reasons  therefor. 
Modifications  proclaimed  by  the 
President  may  not  become  effective 
before  the  15th  day  after  the 


proclamation  is  published  in  the 
Federal  Register. 

Notice  of  institution  of  the  original 
investigation  and  scheduling  of  a 
hearing  was  published  in  the  Federal 
Register  of  May  20,  1993  (58  F.R. 
29433). 

Written  Submissions 

Interested  parties,  including  other 
Federal  agencies,  are  invited  to  submit 
written  statements  concerning  the 
subject  of  the  draft  addendum.  Each 
statement  must  be  submitted  by  not 
later  than  October  28.  1994.  in  order  to 
be  considered  by  the  Commission. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons.  All  submissions 
should  be  addressed  to  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436. 

Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  our  TDD 
terminal  on  (202)  205-1810. 

Issued  September  13. 1994. 

By  order  of  (he  Commission. 
Donna  R.  Koehnke. 
Secretary- 
|FR  Doc  94-23363  Filed  9-20-94:  8  45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No  31922  (Sub-No.  1)] 

Wisconsin  Central  Ltd.— Purchase 

Exemption — Soo  Line  Railroad 
Company  Line  Between  Superior  and 
Ladysmith,  Wl 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  seeking  comments  on  the 

issue  of  whether  employees  affected  by 

a  purchase  transaction  may  have  test 

period  averages  (TPAs).' 


■  Test  period  average  is  defined  as  all 
compensation  received  by  the  employee  and  all 
lime  for  which  he  was  paid  for  the  12-month  period 
immediately  preceding  the  date  of  his  displacement 
divided  by  12.  The  TPA  produces  a  monthly 
average  compensation  and  average  monthly  time  for 
which  the  employee  was  paid. 


SUMMARY:  The  Commission  is 
considering  a  request  by  the 
Brotherhood  of  Maintenance  of  Way 
Employees  (BMWE)  that  the 
Commission  interpret  its  labor 
conditions  as  requiring  a  railroad 
employer  to  furnish  upon  request  TPAs 
to  employees  affected  by  the  sale  of  a 
rail  line  on  which  the  employees  work. 
Comments  are  invited  on  the  issue. 
DATES:  Any  person  interested  in 
participating  in  this  proceeding  as  a 
party  of  record  by  filing  and  receiving 
written  comments  must  file  a  notice  of 
intent  to  do  so  by  October  3.  1994.  We 
will  issue  a  service  fist  of  the  parties  of 
record  shortly  thereafter.  Petitioners 
will  have  10  days  after  service  of  the 
service  list  to  serve  each  party  on  the 
list  with  a  copy  of  the  petition.  Initial 
written  comments  must  be  filed  within 
30  days  after  service  of  the  service  list. 
All  pariies  will  have  50  days  after 
ser\ice  of  the  service  list  to  reply.  The 
exact  filing  dates  will  be  specified  in  the 
notice  accompanying  the  service  list. 
Comments  must  be  served  upon  all 
parties  of  record. 

ADDRESSES:  Send  comments  referring  to 
Finance  Docket  No.  31922  (Sub-No.  1) 
to:  OfTice  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.] 

SUPPLEMENTARY  INFORMATION:  An 
Arbitration  Board  found  that  nothing  in 
the  express  wording  of,  or  the  industry 
practice  under,  the  New  York  Dock 
conditions'  requires  a  railroad  to 
provide  affected  employees  their  TPAs 
until  they  have  been  "adversely" 
affected  as  a  result  of  the  purchase 
transaction,  and  thus  concluded  that  the 
railroad  is  not  obligated  to  provide  that 
information  except  in  connection  with 
the  calculation  of  displacement 
allowances  under  our  labor  conditions. 

On  appeal  to  the  Commission,  BMWE 
argues  that  the  information  permits 
affected  employees  to  determine  if  they 
have  been  "adversely  affected,"  i.e., 
placed  in  a  worse  position  as  a  result  of 
a  transaction  and  tliereby  entitled  to  a 
displacement  allowance.  BMWE  notes 
in  this  regard  that  equally  important  fo 
total  compensation  is  the  amount  of 
time  the  employee  had  to  work  to 
receive  it. 

Second,  BMWE  avers  that  the  TPA  is 
necessary  for  employees  to  comply  with 


the  requirement  of  Article  I,  section  5 
that  they  exercise  seniority  to  seek  a 
position  producing  compensation  equal 
to  or  exceeding  the  compensation 
received  in  their  prior  position.  Without 
the  TPA  information,  the  union  says 
that  employees  are  unable  to  determine 
which  positions  produce  equal 
compensation.  Soo  Line  Railroad 
Company,  on  the  other  hand,  argues  that 
the  information  is  readily  available  to 
employees,  is  burdensome  for  the 
railroad  to  provide  and  ought  not  to  be 
required. 

The  Commission  believes  it  would  be 
helpful  to  have  additional  comment  on 
these  issues  from  the  parties  as  well  as 
the  interested  public. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  Room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone:  (202)  289—4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services:  (202) 
927-5721] 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  Septembe-  0.  1994. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Phillips.  Commission 
Simmons,  and  Commissioner  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 
jFR  Doc.  94-23334  Filed  9-20-94:  8  45  ami 
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'Those  first  imposed  in  New  York  Dock  Ry. — 
Lontrol— Brooklyn  Eastern  Dist..  360  I.C.C.  60 
(1979).  as  clarified  in  Wilmington  Term.  /?.fl.  Inc  — 
Pur.  (r  Lease—CSX  Transp,  Inc.  6  I.C.C.2d  799 
(1990) 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Appointment  of 
New  Members 

AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  U.S. 

Department  of  Labor. 

ACTION:  Notice  of  appointment  of 

members. 

Notice  is  hereby  given  that 
appointments  have  been  made  to  fill 
fifteen  (15)  vacancies  on  the  Advisory- 
Committee  on  Construction  Safety  and 
Health  (ACCSH).  The  vacancies  were 
created  by  the  expiration  of  the  terms  of 
the  fifteen  (15)  members  on  March  23, 
1994.  Pursuant  to  29  CFR  1912.3(g),  the 
terms  of  members  are  being  staggered  to 
provide  for  continuity  in  the 
membership  of  the  ACCSH. 


Accordingly,  seven  members  are  being 
appointed  for  one-year  terms  and  seven 
members  are  being  appointed  for  two- 
year  terms.  As  provided  by  29  CFR 
1912.3(f),  the  member  designated  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  does  not 
have  a  fixed  term.  The  new  membership 
of  the  Committee,  the  categories 
represented  and  the  terms  of 
appointment  are  as  follows: 

Employee 

Mr.  John  B.  Moran,  Director. 
Occupational  Safety  &  Health.  Laborers' 
National  Health  and  Safety  Fund 
(reappointed  for  one  year). 

Mr.  William  C.  Rhoten.  Director  of 
Safety  and  Health  for  United 
Association  of  Journeymen  and 
Apprentices  of  the  Plumbing  and 
Pipefitting  Industry  of  the  United  Slates 
and  Canada  (new  appointment  for  one 
year). 

Dr.  Knut  Ringen.  Director,  The  Cent»?r 
to  Protect  Workers"  Rights  (new 
appointment  for  two  years).  Dr.  Ringen 
has  been  appointed  to  Chair  the 
Advisory  Committee. 

Mr.  William  J.  Smith,  Jr..  Director  of 
Safety  and  Health,  International  L'nion 
of  Operating  Engineers  (new 
appointment  for  one  year). 

Ms.  Lauren  Sugarman.  Executive 
Director,  Chicago  Women  in  Trades 
(new  appointment  for  two  vears). 

Employer 

Mr.  Stewart  C.  Burkhamner,  Vice 
President  and  Manager  of  Safety  and 
Health,  Bechtell  Construction  Co. 
(reappointed  for  two  years). 

Mr.  Stephen  J.  Cloiitier,  Corporate 
Safety  Manager,  Metric  Constructors 
Inc.  (reappointed  for  one  year). 

Ms.  Bemice  Jenkins,  Corporate 
Compliance  Officer,  P.J.  Dick  Inc./ 
Trumbull  Corporation  (new- 
appointment  for  two  years). 

Ms.  Kathry  n  G.  Thompson.  Chair  and 
Chief  Executive  Officer,  Kathn  n  G. 
Thompson  Development  Company 
(reappointed  for  one  year). 

Mr.  Theodore  E.  Webster.  President 
and  Chief  Operating  Officer.  Webster 
Engineering  Company,  Inc.  (new 
appointment  for  two  years). 

State 

Mr.  Al  Meier.  Commissioner  of  Labor, 
State  of  Iowa  (reappointed  for  one  year). 

Mr.  John  A.  Pompeii,  Administrator, 
Oregon  Occupational  Safety  and  Health 
Division  (new  appointment  for  two 
years). 

Representatives  Qualified  by 
Knowledge  and  Experience 

Dr.  Ana  Maria  Osorio,  Chief.  Division 
of  Environmental  and  Occupational 
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of  Health  Services  (new  appointment  for 
one  year). 

Ms.  Judy  A  Paul.  ReRi.stemd  Nurse, 
i'rivate  Consulting  Services  (new 
.ippnintment  for  two  years) 

Federal 

M.S.  Diane  Dunkin  Porter.  Assistant 
llirrctor  for  l^islation  and  Poli<:y. 
NIOSH  (reappouitment) 

The  terms  of  these  meniliers  nin  from 
thf  date  this  notice  was  signed 

The  Advisory  Committee  on 
Construction  Safety  and  Health  was 
established  under  sectiofi  107  of  the 
Contract  Work  Hours  and  J»afet>' 
Standards  Act  and  7(h)  of  the 
(Xrtupational  Safety  and  Health  Ad  of 
l«)70  to  advise  the  Secretary'  of  Ijilnir  on 
matters  pertaining  to  construction  safety 
and  health. 

For  Additional  Information  Contact: 
I'om  Hdll.  Division  of  Consumer  Affairs, 
Room  N-3647.  Occupational  Safety  and 
Health  Administration.  200  C:onstitution 
Avenue.  N  VV..  Washington.  DC.  20210. 
Telephone  (202)  523-«fil5. 

Signed  at  WMhinglon.  DC  .  this  IMh  day 
(•(September.  1994. 
loaeph  A.  Dear. 
.  isM.vtofif  Secretary  of  Labor 
|FR  Doc.  M-23345  Filed  <)-2(>-U4.  B  45  ami 
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Iowa  State  Standards;  Notice  of 
Approval 

1.  Background 

Part  1953  of  Title  29.  Cixi*-  of  Federni 
Ktgulations  pn^scrihes  pro<:edurt!S 
imdcr  Section  18  of  the  Occupatumal 
Safety  and  Health  Act  of  1970  (29  U.S.C 
f.H7;  hereinafter  called  the  Act)  by 
which  the  Regional  Administrators  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
.\dministrator)  under  a  delt>gation  of 
authority  from  the  Assistant  Se<:retar\'  of 
l.abor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Set  retary)  (29  CFH  1953.4)  will  review 
and  approve  stimdards  proniiiinatrd 
pursuant  to  a  State  Plan  whic:h  has  been 
approved  in  accortlance  with  5>«K-tion 
1B(< )  of  the  Act  and  29  CFR  part  1902 
On  luly  20.  1973.  notice  was  publi.shed 
in  the  Federal  Register  (3H  FR  193h8)  of 
the  approval  of  the  Iowa  Plan  and  the 
adoption  of  Subpart )  of  part  1952 
containing  the  decision.  Iowa  was 
granted  final  approval  under  .Section 
lH(e)  of  the  Act  on  July  2.  1985 

The  Iowa  Plan  provides  for  the 
adoption  of  Federal  standards  fin' 
rrfrrence  after  commrnts  and  public 
ticaringj.  By  a  letter  dated  August  13. 


1993.  from  Walter  H.  Johnson.  Deputy 
Labor  Cxjmmissioner.  to  Alonzo  L. 
Griffin.  Area  Director,  and  incorporated 
as  part  of  the  Plan,  the  State  submitted 
State  standards  comparable  to:  Storage 
and  Handling  of  Liquefied  Petroleum 
C*ses  CFR  Qirrection  1910  110;  as 
publishe<l  in  the  Federal  Register  (58 
FR  15089.  dated  March  19. 1993).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comments 
requested  April  28.  1993;  hearing 
scheduled  for  May  20.  1993;  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  23.  1993. 
pursuant  to  Chapter  17a.  of  the  Iowa 
Code  The  standard  was  effective  June 
23.  1993;  and  notice  of  its  adoption  was 
published  by  the  State  on  June  23.  1993. 
In  the  August  13.  1993  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Explosives  and  Blasting 
Agents  CFR  Cf)rn>ction;  as  published  in 
the  Federal  Register  (58  FR  16496. 
dated  March  29. 1993).  This  standard, 
which  is  contained  in  Chapter  68  of  the 
C(xle  of  Iowa  (1983).  was  promulgated 
after  public  comments  requested  April 
28.  1993;  hearing  scheduled  for  May  20, 
1993;  (no  comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  !une  23.  1993. 
pursuant  toChaptir  17a.  of  the  Iowa 
Cxide.  The  standard  was  effective  June 
23.  1993;  and  notice  of  its  adoption  was 
published  by  the  State  on  June  23.  1993 

By  letter  dated  September  30.  1993. 
from  Walter  H.  Johnson.  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin. 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Cadmium,  Ct)rrection;  Final 
Rule:  as  published  in  the  Federal 
Register(58FR21778.  date  April  23. 
1993)  This  standard,  which  is 
contained  in  Chapter  8B  of  the  Code  of 
Iowa  (1983).  was  promulgated  after 
public  comments  requested  May  26. 
1993;  hearing  scheduled  for  June  17. 
1993;  (no  comments  were  received);  and 
resolution  adopted  by  the  Division  of 
l.abor  Services  on  .\ugust  18.  1993. 
pursuant  to  Chapter  17a.  of  the  Iowa 
Code  The  standard  was  effective 
August  18.  1993;  and  notice  of  its 
adoption  was  published  by  the  State  on 
August  18. 1993 

In  the  September  30.  1993  letter,  the 
State  also  submitted  State  standards 
comparable  to:  Lead  Exposure  in 
Construction  Interim  Final  Rule;  as 
published  in  the  Federal  Register  (58 
FR  22627.  dated  May  4.  1993).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983).  was 
promulgated  after  public  comments 


requested  May  26.  1993;  hearing 
scheduled  for  June  17. 1993;  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  August  18,  1993. 
pursuant  to  Chapter  17a,  of  the  Iowa 
Code.  The  standard  was  effective 
August  18,  1993;  and  notice  of  its 
adoption  was  published  by  the  State  on 
August  18,  1993. 

By  a  letter  dated  January  4,  1994,  from 
Walter  H.  Johnson,  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin, 
Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted 
standards  comparable  to:  Permit- 
Required  Confined  Spaces  29  CFR  part 
1910.  Corrections  to  Final  Rule;  as 
published  in  the  Federal  Register  (58 
FR  34845.  dated  June  29.  1993).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Cxide  of  Iowa  (1983).  was 
promulgated  after  public  comments 
requested  August  18. 1993;  hearing 
scheduled  for  September  9.  1993;  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  October  13.  1993, 
pursuant  to  Chapter  17a,  of  the  Iowa 
Cxide.  The  standard  was  effective 
Octolier  13,  1993;  and  notice  of  its 
adoption  was  published  by  the  State  on 
October  13.1993. 

In  the  January  4.  1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Safety  Standards  for 
Cn^neral  Industry  and  Construction; 
Final  Rule;  Technical  Amendments;  as 
published  in  the  Federal  Register  (58 
FR  35308.  dated  June  30.  1993).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Cx>de  of  Iowa  (1983).  was 
promulgated  after  public  comments 
requested  August  18,  1993;  hearing 
scheduled  for  September  9,  1993;  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  October  13.  1993. 
pursuant  to  Chapter  17a.  of  the  Iowa 
Code.  The  standard  was  effective 
October  13.  1993;  and  notice  of  its 
adoption  was  published  by  the  State  on 
October  13.  1993. 

In  the  January  4,  1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Incorporated  of  General 
Industry  Safety  and  Health  Standards 
Applicable  to  Construction  Work  and 
Technical  Amendments;  Final  Rule;  as 
published  in  the  Federal  Register  (58 
FR  35077.  dated  June  30.  1993).  This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comments 
requested  August  18.  1993;  hearing 
M.heduled  for  September  9, 1993;  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
LalKir  .Ser\ices  on  October  13.  1993. 


pursuant  to  Chapter  17a.  of  the  Iowa 
Code.  The  standard  was  effective 
October  13,  1993;  and  notice  of  its 
adoption  was  published  by  the  State  on 
October  13,  1993. 

In  the  January  4, 1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Air  Contaminants;  Final 
Rule;  as  published  in  the  Federal 
Register  (58  FR  35340,  dated  June  30, 
1993).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comments  requested  August  18, 
1993;  hearing  scheduled  for  .September 
9,  1993;  (no  comments  were  received); 
and  resolution  adopted  by  the  Division 
of  Labor  Services  on  October  13,  1993, 
pursuant  to  Chapter  17a,  of  the  Iowa 
Code.  The  standard  was  effective 
October  13.  1993;  and  notice  of  its 
adoption  was  published  by  the  State  on 
October  13.  1993. 

In  the  January  4. 1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Incorporation  of  General 
Industry  Safety  and  Health  Standards 
Applicable  to  Construction  Work;  29 
CFR  1926.  Correction;  as  published  in 
the  Federal  Register  (58  FR  40468. 
dated  July  28,  1993).  This  standard, 
which  is  contained  in  Chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comments  requested 
September  1,  1993;  hearing  scheduled 
for  September  23.  1993;  (no  comments 
were  received);  and  resolution  adopted 
by  the  Division  of  Labor  Serv  ices  on 
October  27.  1993,  pursuant  to  Chapter 
17a,  of  the  Iowa  Code.  The  standard  was 
effective  October  27,  1993;  and  notice  of 
its  adoption  was  published  by  the  State 
on  October  27,  1993. 

In  the  January  4,  1994  letter,  the  State 
also  submitted  State  standards 
comparable  to:  Air  Contaminants;  29 
CFR  1910,  Correction;  as  published  in 
the  Federal  Register  (58  FR  40191, 
dated  July  27,  1993).  This  standard, 
which  is  contained  in  Chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comments  requested 
September  1,  1993;  hearing  scheduled 
for  September  23. 1993;  (no  comments 
were  received);  and  resolution  adopted 
by  the  Division  of  Labor  Services  on 
October  27. 1993.  pursuant  to  Chapter 
17a.  of  the  Iowa  Code.  The  standard  was 
effective  October  27,  1993;  and  notice  of 
its  adoption  was  published  by  the  State 
on  October  27,  1993. 

2.  Decision 

Having  reviewed  the  State  submission 
in  comparison  with  the  Federal 
standards,  it  has  been  determined  that 
the  State  standards  are  identical  to  the 
comparable  Federal  standards  and 
should  therefore  be  approved. 


3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standard  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Directorate  of  Federal/State 
Operations.  Office  of  State  Programs. 
Room  N3700.  200  Constitution  Avenue. 
NW.  Washington.  DC  20210;  Office  of 
the  Regional  Administrator. 
Occupational  Safety  and  Health 
Administration.  406  Federal  Office 
Building.  911  Walnut  Street.  Kansas 
City,  Missouri  64106;  and  Division  of 
Labor  Services,  1000  East  Grand 
Avenue,  Des  Moines.  Iowa  50319. 

4.  Public  Participation 

Under  29  CFR  1953.2(c)  of  this 
Chapter,  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Iowa  State  Plan  as  a  proposed  change 
and  for  making  the  Regional 
Administrator's  approval  effective  upon 
publication  for  the  following  reasons: 

1.  The  standards  are  identical  to  the 
comparable  Federal  standards  and  are 
therefore  deemed  to  be  at  least  as 
effective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  and  notice  would 
be  urmecessar}'. 

This  decision  is  effective  September 
21,  1994. 

(St-ction  18,  Public  Law  91-596.  84  Stat.  1608 
129  U.S.C.  667)). 

Signed  at  Kansas  City.  Missouri,  ihis  20 
day  of  June.  1994. 

John  T.  Phillips, 

Regional  Administrator. 

IFR  Doc.  94-2.3348  Filed  9-20-94:  8:45  am] 
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and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFT?  Part  1902. 
On  July  5,  1973,  notice  was  published 
in  the  Federal  Register  (38  FR  17834)  of 
the  approval  of  the  Maryland  State  plan 
and  the  adoption  of  Subpart  O  to  Part 
1952  containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
Subpart  O  sets  forth  the  State's  schedule 
for  the  adoption  of  Federal  standards. 
By  letters  dated  May  16  and  Julv  25, 
1994,  from  Commissioner  Henry 
Koellein,  Jr.,  Maryland  Division  of  Labor 
and  Industry,  to  Linda  R.  Anku. 
Regional  Administrator,  and 
incorporated  as  part  of  the  plan,  the 
State  submitted  State  standards 
identical  to  amendments,  corrections, 
and  revisions  to:  (1)  29  CFR  1926.63, 
pertaining  to  the  Occupational  Exposure 
to  Cadmium  Standard  for  the 
Construction  Industry  as  published  in 
the  Federal  Register  of  January  3.  1994 
(59  FR  1920);  (2)  29  CFR  1910!l200. 
incjuding  Appendices  A  through  D. 
pertaining  to  the  Hazard 
Communication  Standard  as  published 
in  the  Federal  Register  of  February  9, 
1994  (59  FR  6169);  and  (3)  29  CFR' 
1910.259.  including  Appendices  ,A 
through  E,  pertaining  to  the  Electronic 
Power  Generation,  Transmission  and 
Distribution  Standard  and  related 
changes  to  29  CFR  1910.37.  1910.331 . 
and  1910.333  as  published  in  the 
Federal  Register  of  January  31,  1994  159 
FR  4435).  These  standards  are  contained 
in  COM.AR  09.12.31.  Maryland 
occupational  safety  and  health 
standards  were  promulgated  after  public 
hearings  on  March  4  and  June  15.  1994 
The  Cadmium  Standard  became 
effective  on  May  9,  1994,  and  the 
Hazard  Communication  and  Electric 
Power  Generation.  Transmission  and 
Distribution  standards  became  effertn  «■ 
on  July  4.  1994. 


Maryland  State  Standards;  Approval         2.  Decision 


1.  Background 

Part  1953  of  Title  29.  Code  of  Federal 
Regulations,  prescribes  procedures 
under  section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Act)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator),  under  a  delegation  of 
authority  froin  the  Assistant  Secretary^  of 
Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4).  will  review 


Having  reviewed  the  State 
submissions  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and. 
accordingly,  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplements, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
.Administrator.  3535  Market  .Street.  Su.i- 
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JIUU,  rnilaUflpniii,  t,  nasv  u.mia 
19104.  Office  of  the  ( jinumssioner  of 
Labor  and  Industry.  501  St.  Paul  Plarr. 
Baltimore.  Maryland  21202:  and  the 
OSHA  Office  of  State  Programs.  U.S. 
Department  of  Labor.  Room  N3700.  3rd 
Street  and  Constitution  Avenue.  N\V., 
Wdshington.  tX:  20210. 

4.  Public  Participation 

linder29CFR  1953  2(c),  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
K(>gional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

a  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unoecessary 

This  decision  is  effective  September 
21.  1994. 

(.S«:.  18,  Pub.  L  91-596.  84  Stat.  1608  (29 
l'S.C667) 

Signed  at  Philadelphia.  Pennsylvania,  this 
,.'nd  day  of  August  1994 
l.inda  R.  Aaku, 
Hfgional  Administratur. 
IKR  Doc.  94-23346  Filed  9-20-94;  8:45  ami 
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Vermont  State  Standards;  Approval 

I    Background 

Tart  1953  of  Title  29.  Code  of  Fetleral 
Regulations,  prescribes  procedures 
under  Section  18  of  the  Occupational 
Safety  and  Health  Act  of  1970 
(hereinafter  called  the  Art)  by  which  the 
Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
.Xdministratur)  under  a  delegation  of 
.lulhority  from  the  Assistant  Secretary  of 
l.abor  for  Occupational  Safety  and 
Heallh  (hereinafter  called  the  Assistant 
secretary).  (29  CFR  1953.4).  will  review 
iiid  approve  standards  promulgated 
pursuant  to  a  State  Flan,  which  has  bt-en 
approved  in  accordance  with  Section 
1  fi(c )  of  the  Act  and  29  CFR  Part  1902 
On  Ck:tober  16.  1973.  notice  was 
p'lhlished  in  the  Federal  Register  (38 
!  R  28B58)  of  the  approval  of  the 
\  cmiont  State  Plan  and  the  adoption  of 


Subpart  U  to  Part  1952  containing  the 
decision. 

The  VemionI  State  Plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  aAer 

a.  Publishing  for  two  (2)  successive 
weeks,  in  three  (3)  newspapers  having 
general  circulation  in  the  center, 
northern  and  southern  parts  of  the  State. 
an  intent  to  amend  the  State  Plan  by 
adopting  the  standard(s). 

b.  Review  of  standards  by  the 
Interagency  Committee  on 
Administrative  Rules.  Slate  of  Vermont. 

c.  Approval  by  the  Legislative 
Committee  on  Administrative  Rules. 
State  of  Vermont. 

d.  Filing  in  the  Office  of  the  Secretar\' 
of  State,  State  of  Vermont. 

e.  The  Secretary  of  State  pubUshing. 
not  less  than  quarterly,  a  bulletin  of  all 
standard(s)  adopted  by  the  State. 

The  Vermont  State  Plan  provides  for 
the  adoption  of  Slate  standards  which 
are  at  least  as  effective  as  comparable 
Federal  standards  promulgated  under 
Section  6  of  the  Act.  By  letter  dated  June 
2.  1994.  from  Mary  S.  Hooper. 
Commissioner,  Vermont  Department  of 
Labor  and  Industry,  to  John  B.  Miles,  Jr.. 
Regional  Administrator:  and 
incorporated  as  part  of  the  plan,  the 
Stale  submitted  updated  State  standards 
identical  to  29  CFR  Parts  1910.  and 
1926.  and  subsequent  amendments 
thereto,  as  described  below: 

(1)  Revision  to  29  CFR  Parts  1910. 
Safety  and  Health  Standards:  Welding. 
Cutting  and  Brazing;  Final  Rule  (55  FR 
13696.  dated  4/11/90). 

(2)  Addition  to  29  CFR  Parts  1910  and 
1926.  Incorporation  of  General  Industry 
Safety  and  Health  Standards  applicable 
to  Construction  Work  and  Technical 
Amendments;  Final  Rules  (58  FR  35077. 
dated  6/30/93) 

These  standards  became  effective  on 
May  12.  1994.  pursuant  to  Section  224 
of  State  Law 

2.  Decision 

The  above  State  standards  have  been 
reviewed  and  compared  with  the 
relevant  Federal  standard.  It  has  been 
determined  that  the  State  standard  is 
identical  to  the  Federal  standard,  and  is 
accordingly  approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying 

A  copy  of  the  standards  supplement, 
along  with  the  approved  plan,  may  be 
inspected  and  copied  during  normal 
business  hours  at  the  following 
locations:  Office  of  the  Regional 
Administrator.  133  Portland  Street. 
Boston.  Mas.sachusetts  02114;  Office  of 
the  Commissioner.  State  of  Vermont. 
IVpartment  of  Labor  and  Industry.  120 


State  Street,  Monlpelier.  Vermont 
05602:  and  the  Office  of  State  Programs. 
200  Constitution  Avenue.  NW.  Room  N- 
3700,  Washington.  DC  20210. 

4.  Public  Participation 

Under  29  CFR  1953.2(c).  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
mav  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Vermont  State  Plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reason: 

1.  The  standards  were  adopted  in 
accorilance  with  the  procedural 
requirements  of  the  State  Law  which 
included  public  comment,  and  further 
public  participation  would  be 
repetitious. 

This  decision  is  effective  September 
21.  1994. 

Authority:  Sec.  18,  Pub.  L.  91-596.  84  Stat. 
1608(29U.S.C.  667). 

Signed  at  Boston.  Massachusetts,  this  6th 
day  of  July.  1994. 
Cindy  A.  Coe, 

Acting  Prgional  Administrator. 
jFR  Doc  94-23347  Filed  9-20-94:  8:45  ami 
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NUCLEAR  REGULATORY 

COMMISSION 

[Docket  No.  50-409;  Licensa  No.  DPR-45] 

Dairyland  Power  Cooperative;  La 
Crosse  Boiling  Water  Reactor 
(LACBWR);  Cont.r-nntor-y  Order 
Modifying  NRG  Oraer  Authorizing 
Decommissioning  of  Facility 

I 

The  Dairyland  Power  Cooperative 
(DFC.  the  licensee)  is  the  holder  of 
Facility  License  No.  DPR-45,  originall> 
issued  by  the  Atomic  Energy 
Commission,  the  predecessor  to  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
50  on  August  28,  1973.  The  licensees 
authority  to  operate  DPR-45  was 
terminated  by  license  Amendment  No. 
5G.  dated  August  4,  1987.  The  Ucensee 
is  authorized  to  possess  but  not  to 
operate  the  La  Crosse  Boiling  Water 
Reactor  (LACBWR)  in  accordance  with 
the  conditions  specified  therein.  The 
facility  is  located  on  the  licensee's  site 
located  19  miles  south  of  La  Crosse. 
Wisconsin. 


U 

In  its  Order  (Decommissioning  Order) 
of  August  7.  1991.  the  NRC  directed 
DPC  to  decommission  the  reactor 
facility  in  accordance  with  its 
Decommissioning  Plan  and  the 
Commission's  regulations.  This  action 
was  taken  in  response  to  the  licensee's 
application  for  authorization  to 
decommission  the  facility,  dated 
December  21,  1987.  as  revised  Februarv 
22.  1988.  September  9,  1988,  September 
30.  1988,  January  26,  1989.  March  28. 
1989.  June  6. 1989.  October  3.  1989.  July 
25. 1990.  May  10. 1991.  and  July  25. 
1991.  Neitherthe  August  7.1991. 
Decommissioning  Order,  which 
authorized  the  licensee  to 
decommission  the  reactor  facility,  nor 
the  approved  Decommissioning  Plan, 
contained  an  approved  procedure  that 
would  allow  the  licensee  to;  (ij  Make 
changes  in  the  facility  or  procedures  as 
described  in  the  Decommissioning  Plan; 
or  (ii)  conduct  tests  or  experiments  not 
described  in  the  Decommissioning  Plan, 
without  prior  NRC  approval. 

in 

The  licensee,  in  its  letters  of  August 
2.  and  August  5. 1994.  requested  the 
NRC  to  modify  the  August  7,  1991. 
Decommissioning  Order  to  allow  DPC 
to;  (i)  Make  changes  in  the  facility  or 
procedures  as  described  in  the 
Decommissioning  Plan;  and  (ii)  conduct 
tests  and  experiments  not  described  in 
the  Decommissioning  Plan,  without 
prior  NRC  approval. 

The  licensee,  as  other  licensees  of 
both  operating  facilities  and  facilities  in 
the  process  of  being  decommissioned, 
continues  to  discover  facility 
improvements  which,  if  implemented, 
would  either  reduce  facility  operating 
costs,  improve  facility  safety  margins,  or 
are  necessary  for  continued  operation/ 
maintenance  of  the  facility.  Further,  a 
large  number  of  these  licensee-initiated 
facility  improvements,  if  implemented, 
would  neither  increase  the  probability 
of  an  accident  occurring,  increase  the 
consequences  of  an  accident,  reduce 
safety  margins,  or  create  a  significant 
environmental  impact  not  previously 
evaluated.  Thus,  in  these  circumstajices, 
for  the  NRC  to  require  a  licensee  to  first 
receive  NRC  approval  prior  to  the 
implementation  of  facility 
improvements  that  meets  the  above 
i;riteria  would  cause  an  unnecessarj- 
burden  on  the  licensee.  The  NRC  has 
included  such  change  procedures  in 
recently-issued  plant  specific 
decommissioning  orders. 

The  licensee  has  committed,  prior  to 
making  any  changes  to  its 
Decommissioning  Plan,  to  apply  the 


safety  and  environmental  review 
procedure  specified  below,  which  is 
similar  to  the  safety  review  procedure 
specified  in  10  CFR  50.59.  This 
commitment  is  consistent  with  the 
flexibility  under  §  50.59  afforded  to  a 
licensee  authorized  to  operate  a  facility 
and  other  Decommissioning  Orders 
issued  by  the  NRC. 

Section  50.59(a)(1)  allows  a  holder  of 
a  license  authorizing  operation  of  a 
production  or  a  utilization  facihty  to:  (i) 
Make  changes  in  the  facility  or 
procedures  as  described  in  the  Safety 
Analysis  Report;  and  (ii)  conduct  tests 
or  experiments  not  described  in  the 
Safety  Analysis  Report,  without  NRC 
approval,  provided  the  proposed  action 
does  not  consist  of  a  change  to  the 
facility  technical  specifications  or  an 
unreviewed  safety  question. 

I  find  that  the  licensee's  commitments 
as  set  forth  in  its  letters  of  August  2.  and 
supplemented  by  letter  dated  August  5. 
1994.  are  acceptable  and  conclude  that 
with  these  commitments  the  safety  of 
the  plant  is  reasonably  assured.  In  view 
of  the  foregoing,  I  have  determined  that 
the  pubhc  health,  safety,  and  interest 
require  that  the  licensee's  commitments 
in  its  August  2.  and  August  5, 1994. 
letters  be  confirmed  by  this  Order.  The 
licensee  has  consented  to  the  issuance 
of  this  Order.  (59  FR  46996.  September 
13. 1994) 

IV 

Accordingly,  pursuant  to  sections 
103.  161b.  1611.  161o.  182.  and  186  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Commission's 
regulations  in  10  CFR  2.202  and  10  CFR 
part  50.  It  Is  Hereby  Ordered  That  The 
August  7.  1991,  Decommissioning  Order 
Is  Modified  As  Follows: 

The  Order  of  August  7.  1991.  which 
directed  the  licensee  to  decommission 
the  reactor  facility  in  accordance  with 
its  Decommissioning  Plan  and  the 
Commission's  regulations,  is  modified 
to  include  the  following  procedure  bv 
which  the  licensee  is  allowed  to  (i) 
Make  changes  in  the  facility  or 
procedures  as  described  in  the 
Decommissioning  Flam;  and  (ii)  conduct 
tests  or  experiments  not  described  in  the 
Decommissioning  Plan,  without  prior 
NRC  approval; 

(a)(1)  The  licensee  may  (i)  make  changes  i;: 
the  facility  or  procedures  as  described  in  the 
Decommissioning  Plan,  and  (ii)  conduct  tests 
or  experiments  no!  described  in  the 
Decommissioning  Plan,  without  prior  NRC: 
upproval.  unless  the  proposed  change,  lest  or 
e.xperiment  involves  a  change  in  technical 
specifications  (TS)  incorporated  in  the 
license,  an  unreviewed  safety  question,  or 
results  in  a  significant  environmental  impa<-» 
not  previously  evaluated  in  the 


Environmental  Assessment  in  suoporl  of  the 
August  7. 1991.  Decommissioninj?  Order  or 
the  Final  Environmental  Statement  (i-tS) 
related  to  operation  of  L\CB\VR,  dated  April 
21.  1980(NL'REG-0191)  Notwt'n.o.andiug 
the  above,  a  reduction  in  site  stafTmg  levels 
below  the  minimum  mr.nber  for  anv  group  or 
area  shown  on  the  organisation  chart  (Fig. 
6  1)  in  the  LACBWR  Decommissioning  Plan, 
or  a  change  in  the  reporting  relationships  for 
the  Plant  Manager  must  be  submitted  to  tbe 
NRC  as  specified  in  10  CFR  50.4.  and  receive 
NRC  approval  prior  to  implementation. 

(2)  A  proposed  change,  test  or  experiment 
shall  be  deemed  to  involve  an  unreviewed 
safety  question  (i)  if  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
necessary  forSAFSTOR  previously  evaluated 
in  either  the  Final  Safety  Analysis  Report 
(FS.\R)  or  the  Dec;ommiss!oning  Plan  may  be 
increased,  or  (ii)  if  a  possibility  for  an 
accident  or  malfunction  of  a  different  type 
than  evaluated  previously  in  the  FSAR  or 
Decommissioning  Plan  may  be  created,  or 
(iii)  if  the  margin  of  safety  as  defmed  in  the 
basis  for  any  TS  is  reduced. 

(b)(1)  The  licensee  shall  maintain  records 
of  changes  in  the  facility  and  of  changes  in 
procedures  made  pursuant  to  this  procedure, 
to  the  extent  that  these  changes  constitute 
changes  in  the  facility  or  procedures  as 
described  in  either  the  FS.\R  or  the 
Decommissioning  Plan.  The  licensee  shall 
also  maintain  records  of  tests  and 
exjjeriments  performed  pursuant  to 
paragraph  (a)  of  this  section.  These  records 
must  include  a  written  safety  evaluation 
containing  the  basis  for  the  determination 
that  the  changes,  tests  or  experiments  do  not 
involve  an  unreviewed  safety  question,  or  a 
significant  environmental  impact  not 
previously  evaluated. 

(2)  The  licensee  shall  annually  submit,  as 
specified  in  10  CFR  50  4.  a  report  containing 
a  brief  description  of  any  changes,  tests,  and 
experiments,  including  a  summan,-  of  the 
safely  evaluation  of  each. 

(3)  The  licensee  shall  maintain  records  of 
changes  in  the  facility  until  the  date  nf 
termination  of  the  license  and  shai;  uiaintsin 
the  records  of  changes  in  procedures  and 
records  of  tests  and  experiments  for  a  period 
of  three  years. 

(c)  If  the  licensee  desires  (1)  o  c  hange  in 
the  TS.  or  (2)  to  make  a  change  in  the  fat  ility 
or  procedures  described  in  the 
Decommissioning  Plan  or  conduct  tesi.s  or 
experiments  not  described  in  the 
Decommissioning  Pian.  vvhich  invoke  an 
unreviewed  safety  question,  a  change  in  the 
TS.  or  a  significant  environn.ental  impact  not 
previously  evaluated,  the  licensee  shall 
submit  an  application  for  umendment  of  its 
liiensi'  pursuant  to  10  CFR  =>()  90 


Any  person  adversely  affected  by  this 
Confirmatory  Order.  c*ther  than  the 
licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Any  request  for 
a  hearing  shall  be  submitted  to  the 
Secretar}'.  U.S.  Nuclear  Regulatory 
Commission.  Attn;  Chief.  Docketing  and 
Service  Section.  Washington.  DC  20555. 


■iM  r.>. 
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Copies  of  the  hearing  r^■^^u^,•^l  shall  also 
be  sent  to  the  Director.  Office  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator.  NRC  Region  III, 
801  Warrenville  Road.  Lisle.  IL  60532- 
4351,  and  to  the  licensee.  If  such  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Confirmatory 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  the  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  shall  be  final  20  days  from 
the  date  of  this  Order  without  further 
proceedings. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  Commission's  order 
authorizing  decommissioning  of  facility, 
dated  August  7. 1991;  (2)  the  licensee's 
application  for  authorization  to 
decommission  the  facility,  dated 
December  21.  1987.  as  revised  February 
22.  1988,  September  9.  1988.  September 
30.  1988.  January  26.  1989.  March  28, 
1989.  June  6,  1989,  October  3.  1989.  July 
25.  1990.  May  10. 1991.  and  July  25. 
1991;  (3)  Amendment  No.  66  to  License 
No.  DPR-45.  SAFSTOR  TS;  (4)  the 
Commission's  related  Safety  Evaluation; 
and  (5)  the  Environmental  Assessment 
and  Finding  of  No  Significant  Impact. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Dot:ument  Room,  2120  L  Street. 
NVV.,  Washington.  DC  20555,  and  at  the 
La  Crosse  Public  Library,  800  Main 
.Street,  La  Crosse.  Wisconsin  54601. 
Copies  of  items  (1),  |3),  (4),  and  (5)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of  Waste 
Management. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  1994. 

For  the  Nik  lear  Regulatory  Commi-ssioii 
Ntakolm  R.  Knapp, 

DirectorfOfvision  of  Waste  Management. 
(Jffice  ofSuclear  Material  Safety  and 
Safeguards. 
jFR  Doc.  94-23331  Filed  9-:'()-9J;  8:45  ami 

BILUNG  COOC  TS90-01-M 


pocket  No.  50-458] 

River  Bend  Station;  Notice  of 
Consideration  o(  Issuance  of 
Amendment  to  Ficility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  NPF- 
47  issued  to  Entergy  Operations.  Inc. 
(the  licensee),  for  operation  of  the  River 
Bend  Station,  located  in  West  Feliciana 
Parish. 

The  proposed  amendment  would 
revise  the  formula  for  calculating  the 
average  power  range  monitor  (APRM) 
fiow  biased  simulated  thermal  power- 
high  reactor  trip  and  flow  biased 
neutron  flux-upscale  control  rod  block 
trip  setpoints  T-factor  specified  in 
Technical  Specification  (TS)  3/4.2.2. 
The  proposed  changes  are  necessary  to 
support  implementation  of 
recommendations  contained  in  NRC 
Generic  Letter  94-02.  "Long-Term 
Solutions  and  Upgrade  of  Interim 
Operating  Recommendations  for 
Thermal-Hydraulic  Instabilities  in 
Boiling  Water  Reactors.  " 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  a  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  request  does  not  involve  a 
significant  increase  in  the  probability  or 
ronsequences  of  an  accident  previously 
pvHiuated. 

This  change  only  redefines  the  APRM 
st-tpoints  T-faclor.  The  modified  APRM 
setpoints  T-factor  does  not  change  or  affect 
operator  required  actions  in  relation  to  the 
APRM  setpoints  T-factor  and  is  only  applied 
at  different  power  peaking  for  given  reactor 
power.  Therefore,  this  change  only  affects  the 
precursors  to  events  that  (an  be  initiated  as 


a  result  of  different  power  peaking.  The  only 
event  affected  is  the  formation  of  coupled 
thermal-hydraulic  and  neutronic  oscillations 
(reactor  stability).  Since  the  modified  APRM 
setpoints  T-factor  allows  power  distributions 
which  permits  the  application  of  stability 
controls  to  increase  stability  margin,  the 
probability  for  initiation  of  reactor  instability 
is  significantly  reduced.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  of  any  event 
previously  evaluated. 

The  consequence  of  a  reactor  instability 
event  is  minimized  since  the  initial  reactor 
conditions  are  associated  with  very  stable 
power  distributions.  These  stable  conditions 
are  established  using  stability  controls  which 
are  permitted  with  the  modified  APRM 
setpoints  T-factor.  Since  the  initial  reactor 
conditions  are  very  stable,  the  severity  of  a 
postulated  reactor  instability  event  is 
significantly  diminished.  In  addition,  the 
modified  APRM  setpoints  T-factor  is 
confirmed  to  provide  adequate  LHGR  (linear 
heat  generation  rate)  protection  at  off- rated 
conditions  for  other  anticipated  events. 
Protection  of  other  thermal  limits  for  all 
previously  analyzed  events  is  accomplished 
by  specific  limits  that  are  independent  of  the 
APRM  setpoints  T-factor.  These  are  the 
power  and  flow  dependent  MCPR  (minimum 
critical  jxiwer  ratio)  Opierating  Limits  which 
provide  protection  from  fuel  dryout  and  the 
rated  MAPLHGR  (maximum  average  planar 
linear  heat-generation  rate)  limit  which 
provides  protection  of  the  peak  clad 
temjierature  for  the  DBA  [design-basis 
accidenti  LOCA  (loss-of-coolant  accident). 
Therefore,  the  propiosed  changes  does  not 
involve  a  significant  increase  in  the 
consequences  of  any  event  previously 
evaluated. 

The  proposed  change  in  APRM  setpoints 
T-factor  f»ermits  implementation  of 
appropriate  reactor  stability  controls  and 
maintains  adequate  off-rated  LHGR  margin 
for  all  operating  conditions.  This  change, 
therefore,  does  not  involve  a  significant 
increase  in  the  probability  and  consequences 
of  any  event  previously  evaluated. 

2.  The  request  does  not  create  the 
possibility  of  occurrence  of  a  new  or  different 
kind  of  accident  from  any  act  ident 
previously  evaluated. 

This  change  only  redefines  the  APRM 
setpoints  T-factor.  The  proposed  changes  do 
not  involve  any  new  modes  of  operation  or 
any  plant  modifications.  The  ability  to 
implement  reactor  stability  controls  do  not 
result  in  any  new  precursors  to  an  accident 
Therefore,  the  proposed  changes  do  not 
create  the  |x>ssibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  analyzed. 

3.  The  request  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  change  in  the  APRM  setpoints  T-factor 
definition  allows  the  implementation  of 
reactor  stability  controls  during  reactor 
operation  at  off-rated  conditions  whii:h 
significantly  improve  the  reactor  stability 
I>erformant.e.  This  is  accomplished  by 
achieving  very  stable  power  distributions 
outside  the  stability  excluded  region.  Since 
the  initial  reactor  conditions  are  very  stable, 
the  severity  of  a  postulrited  reactor  insiahililv 
event  is  significantly  diminished. 


The  modified  APRM  setpoints  T-factor 
dt(  ommodates  higher  power  peaking  to 
support  the  required  stability  controls.  The 
modified  APRM  setpoints  T-factor  has  been 
confirmed  to  provide  adequate  LHGR 
protection.  Operation  with  higher  peaking 
without  APRM  gains  or  fiow  bias  trip 
setpoints  adjustment  does  not  involve  a 
reduction  in  a  mai^in  of  safety  because  the 
hipher  power  peaking  resulting  from  the 
.APRM  setpoints  T-factor  modification  are 
belnvv  applicable  LHGR  limits.  For  power 
peaking  conditions  that  result  in  APRM 
•setpoints  T-factor  less  than  one.  an 
adjustment  to  the  APRM  gains  or  trip 
setpoints  is  made  to  provide  additional 
LHGR  protection.  Additionally,  an  uppier 
iiound  is  placed  on  power  peaking  by  the 
modified  APRM  setpoints  T-factor  definition. 
Thrrt'fore,  the  modified  APR.M  setpoint  T- 
tactor  does  not  involve  a  reduction  in  a 
margin  of  safety  because  the  higher  power 
|)»aking  resulting  from  the  APRM  setf>oinls 
1  factor  modification  is  below  applicable 
I  HGR  limits. 

Protection  of  other  thermal  limits  for  all 
previously  analyzed  events  is  accomplished 
by  specific  limits  that  are  independent  of  the 
T-faclor.  These  are  the  power  and  flow 
■  lependent  MCPR  Operating  Limits  which 
provide  protection  from  fuel  drj'out  and  the 
rated  MAPLHGR  limit  which  provides 
protection  of  the  peak  clad  temperature  for 
the  DBA  LOCA.  The  proposed  change  does 
not  result  in  an  increase  in  core  damage 
frequency.  Therefore,  the  proposed  change 
dots  not  involve  a  significant  reduction  in 
the  margin  of  saff'y  evaluated. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  the  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determinatioo.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
:tO-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
{)ublish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 


for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  verv 
infrequently. 

Written  comments  may  be  submitted 
b\'  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North, 
1 1545  Rockville  Pike,  Rockville 
Man,  land,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW.. 
Washington.  DC  20555. 

The  filing  of  requests  for  hearing  aiuf 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  21, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at 
Government  Documents  Department. 
Louisiana  State  University,  Baton 
Rouge,  Louisiana  70803.  if  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  inter\  ene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  tlie 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  interveotion  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Ac:t  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  mav  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prtihearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  salisfv'  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  Tbe 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-e.xamine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building 
2120  L  Street,  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  William  D.  Beckner: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Mark  Wetterhahn.  Esq..  Winston 
&  Strawn,  1400  L  Street.  NW., 
Washington.  DC  20005.  attorney  for  the 
licensee. 

NontJmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertainecl 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safely  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  12,  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Celman  Building,  2120  L 
Street,  NW  .  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  Government  Documents 
Department.  Louisiana  State  University. 
Bdtun  Rouge,  Louisiana  70803. 


Dated  at  Rockville.  Maryland,  this  ISib  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Ramon  V.  Azua, 

Acting  Project  Manager.  Project  Directorate 
IV-1,  Division  of  Reactor  Projects— lll'IV, 
Office  of  Nuclear  Reactor  Regulation. 
jFR  Doc.  94-23332  Filed  9-20-94,  8:45  am) 
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Appointments  to  Recertification 
Performance  Review  Boards  for  the 
Senior  Executive  Service 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Appointment  to  Recertification 

Performance  Review  Boards  for  the 

Senior  Executive  Service. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
following  appointments  to  NRC 
Recertification  Performance  Review 
Boards. 

The  following  individuals  are 
appointed  as  members  of  the  NRC 
Recertification  Performance  Review 
Board  responsible  for  making 
recommendations  to  the  appointing  and 
awarding  authorities  on  recertification 
for  Senior  E.xecutives: 

New  Appointees 

Edward  L.  Jordan,  Office  for  Analysis 
and  Evaluation  of  Operational  Data 
Robert  M.  Bemero,  Office  of  Nuclear 

Materials  Safety  and  Safeguards 
Karen  D.  Cyr.  General  Counsel,  Office  of 
the  General  Counsel 
The  following  individuals  are 
appointed  as  members  of  the  NRC 
Recertification  PRB  Panel  responsible 
for  making  recommendations  to  the 
appointing  and  awarding  authorities  on 
recertification  of  Recertification  PRB 
members: 

New  Appointees 

James  L.  Milhoan,  Deputy  Executive 
Director  for  Nuclear  Reactor 
Regulation,  Regional  Operations  & 
Research.  Office  of  the  Executive 
Director  for  Operations 

Patricia  G.  Norry,  Director.  Office  of 
Administration 

Hugh  L.  Thompson,  Jr..  Deputy 
Executive  Director  for  Nuclear 
Materials  Safety.  Safeguards  and 
Operations  Support.  Office  of  the 
Executive  Director  for  Operations 
All  appointments  are  made  pursuant 

to  Section  4314  of  Chapter  43  of  Title 

5  of  the  United  States  Code. 

EFFECTIVE  DATE:  September  21. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  McDermott,  Secretary, 

Executive  Resources  Board,  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  DC.  20555  (301)  415-7516. 

Dated  at  Rockville,  Maryland,  this  l.'ith  day 
of  September,  1994. 

For  the  US.  Nuclear  Regulatory 
Commission. 
James  F.  McDermott, 
Secretary,  Executive  Resources  Board 
jFR  Doc.  94-23330  Filed  9-20-94:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34673;  File  No.  SR-NASD- 
94-46) 

Sell-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Assoctation 
of  Securities  Dealers,  Inc.,  Relating  to 
the  Pricing  of  Open  Orders 

September  15,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  "),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  16,  1994, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

/.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Article  III.  Section  46  of  the  Rules  of 
Fair  Practice '  to  clarify  that  its 
provisions  will  not  apply  if  an  issuer 
does  not  notify  the  NASD  of  the 
declaration  of  a  dividend  or 
distributions.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized:  proposed 
deletions  are  in  brackets. 

Adjustment  of  Open  Orders 

Sec.  46. 

•         *         «        •        * 

(e)  The  provisions  of  this  rule  shall 
not  apply  to  (orders]:  (1)  orders 
governed  by  the  rules  of  a  registered 
national  securities  exchange;  (2)  orders 
marked  "do  not  reduce";  (3)  orders 
marked  "do  not  increase;"  (4)  open  stop 
orders  to  buy;  jor]  (5)  open  sell 
ordersf.l);  or  16)  orders  for  the  purchase 


or  sale  of  securities  where  the  issuer  of 
the  securities  has  not  reported  a 
dividend,  payment  or  distribution 
pursuant  to  Rule  lOb-17  under  the 
Securities  Exchange  Act  of  1934  (17 
CFR§240.10b-17). 

U.  Self-Regulatory  Organization's 
Statrment  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  V  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Article  III,  Section  46  of  the  NASD 
Rules  of  Fair  Practice,  which  is 
scheduled  to  go  into  effect  on 
September  15. 1994,  requires  members 
to  adjust  open  orders  for  securities 
when  they  are  quoted  ex-dividend,  ex- 
rights,  ex-distribution  or  ex-interest.^ 
Most  members  are  on  notice  that  a 
particular  security  has  gone  ex- 
dividend,  ex-rights,  ex-distribution  or 
ex-interest  because  Rule  lOb-17  under 
the  Act  3  generally  requires  an  issuer  to 
give  notice  to  the  Association "»  no  later 
than  ten  days  prior  to  the  record  date 
involved  '  of  a  dividend  or  other 
distribution  in  cash  or  in  kind,  a  stock 
split  or  reverse  split,  or  a  rights  or  other 
subscription  offering.  However,  if  an 
issuer  does  not  comply  with  Rule  10b- 
17,  the  member  holding  an  open  order 
may  not  have  notice  of  the  record  date 
and  permit  the  order  to  be  executed 
when  the  security  is  quoted  ex- 
dividend.  Accordingly,  the  NASD  is 
proposing  an  amendment  to  Article  III. 
Section  46  to  provide  that  it  will  not 
apply  where  the  issuer  has  not  provided 
the  notice  required  by  Rule  lOb-17. 


■  NASD  Manual,  Rules  of  Fair  Practice.  Art.  HI. 
Sec.  46  (CCH) '  220OF. 


2  See  NASD  Notice  to  Members  94-9  (February 
1994)  and  NASD  Notice  to  Members  94-28  (April 
1994). 

'  17  CFR  240.10b-17  (1993). 

■•If  a  security  is  listed  on  a  national  securities 
exchange  or  exchanges,  the  issuer  of  that  security 
may  give  notice  in  accordance  with  the  procedures 
of  that  exchange  or  exchanges  in  lieu  of  giving 
notice  to  the  NASD. 

'  An  issuer  may  give  notice  on  or  before  the 
record  date  in  the  event  of  a  rights  subscription  or 
other  offering  if  10  days  advance  notice  is  not 
practical. 


The  NASD  has  not  noted  a 
widespread  Rule  lOb-17  compliance 
problem  among  domestic  issuers. 
However,  NASD  member  firms  that  do 
a  business  in  foreign  securities  are 
required  by  Article  III.  Section  46  to 
adjust  the  price  of  an  open  order  for  a 
foreign  security  traded  on  a  foreign 
exchange.  In  some  cases,  issuers  of  such 
securities  are  not  required  by  the  laws 
of  the  issuers'  country  of  domicile  to 
announce  a  dividend,  and  often  such 
issuers  do  not  declare  dividends  in 
advance.  In  some  cases,  the  markets  find 
out  about  dividends  when  there  is  a 
significant,  unexplained  price  change  in 
the  security  and  the  issuer  or  exchange 
confirms,  in  response  to  inquiries,  that 
a  dividend  has  been  declared.  In  such 
a  situation  the  firm  may  find  itself  in 
violation  of  Article  III,  Section  46  by 
permitting  an  open  order  to  be  executed 
for  such  a  security  after  the  dividend 
has  been  declared. 

In  order  to  resolve  the  problem  faced 
by  member  firms  dealing  in  foreign 
securities  or  in  securities  of  domestic 
issuers  who  have  not  complied  with 
Rule  lOb-17,  the  NASD  has  determined 
that  an  exemption  for  open  orders  for 
such  securities  from  the  coverage  of  the 
new  section  is  necessary.  Accordingly, 
the  NASD  is  amending  subsection  (e)  to 
Section  46  of  the  NASD  Rules  of  Fair 
Practice  to  state  that  the  obligation  to 
reprice  open  orders  does  not  apply  with 
respect  to  securities  where  the  issuer 
has  not  provided  the  required  Rule  lOb- 
17  notice.  Because  Rule  lOb-17  requires 
issuers  to  notif>'  the  NASD  or  national 
securities  exchanges  upon  the 
declaration  of  a  dividend  or  other 
distribution,  using  Rule  lOb-17  as  the 
basis  for  the  exemption  means  that  the 
obligations  of  Article  III,  Section  46  of 
the  Rules  of  Fair  Practice  would  attach 
only  if  an  issuer  has  complied  with  Rule 
lOb-17. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,6  which  require  that  the  rules  of  the 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts, 
promote  just  and  equitable  principles  of 
trade,  and  protect  investors  and  the 
public  interest,  in  that  the  proposed  rule 
preserves  the  current  obligation  to 
adjust  open  orders  after  the  ex-date 
without  imposing  an  obligation  on 
members  that  would  be  difficult  or 
impossible  to  meet  if  issuers  did  not 
announce  dividends  or  distributions  in 
advance  of  the  ex-date. 


»•  15  U.S.C  §78o-3. 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  \he  Act.  as  amended 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  has  requested  that  the 
Commission  find  good  cause  pursuant 
to  Section  19(b)(2)  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  publication  in  the  Federal 
Register.  The  NASD  notes  that  Section 
46  is  scheduled  to  go  into  effect  on 
September  15.  1994;  the  Section 
requires  members  to  adjust  open  orders 
for  secLU-ities  when  they  are  quoted  ex- 
dividend,  ex-rights,  ex-distribution  or 
ex-interest;  and  that  it  is  impracticable 
for  members  to  fulfill  the  obligations 
imposed  by  the  Section  if  an  issuer  has 
not  complied  with  the  requirements  of 
Rule  lOb-17. 

Based  on  the  NASD's  representations 
that:  (1)  the  laws  of  the  home 
jurisdiction(s)  of  many  foreign  issuers 
do  not  require  such  issuers  to  announce 
the  declaration  of  a  dividend  or 
distribution;  (2)  often  such  issuers  do 
not  declare  dividends  in  advance;  (3) 
markets  often  find  out  about  dividends 
only  after  there  has  been  a  significant, 
unexplained  price  change  in  the 
security  and  the  issuer  or  exchange 
confirms,  in  response  to  inquiries,  that 
a  dividend  has  been  declared;  and  (4)  it 
is  impracticable  for  members  to  fulfill 
the  obligations  imposed  by  the  Section 
if  an  issuer,  whether  foreign  or 
domestic,  has  not  complied  with  the 
requirements  of  Rule  lOb-1 7.  the 
Commission  finds  that  thp  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  NASD  and,  in  particular,  the 
requirements  of  Section  15A(b)(6). 
Section  15A(b)(6)  requires,  in  part,  that 
the  rules  of  the  NASD  be  designed  to 
prevent  ft^udulent  and  manipulative 
acts  emd  practices  and  to  protect 
investors  and  the  pubhc  interest. 

The  Commission  finds  good  cause  for 
approving  the  proposal  on  an 
accelerated  basis  to  prevent  NASD 
members  from  violating  the  provisions 
of  Section  46  in  circumstances  in  which 
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such  m«mb«rs  cannot  be  t;\p«x,ied  to  be 
able  to  comply  with  that  Section.  The 
Commission  believes  that  the  proposed 
nile  change  promotes  the  public  interest 
by  preserving  a  member's  obligation  to 
adjust  open  orders  after  the  ex-date 
without  imposing  an  obligation  that 
would  be  difficult  or  impossible  for  that 
member  to  meet  if  an  issuer  does  not 
announce  dividends  or  distributions  in 
advance  of  the  ex-date.  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD  and. 
in  particular,  the  requirements  of 
Section  ISA  and  the  rules  and 
regulations  thereunder. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  DC.  20459.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S.C.  552.  will  be 
available  for  inspeciion  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASI>- 
94—46  and  should  be  submitted  by 
CXtobert2.  1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (SR-N.ASD-94- 
46).  be.  and  hereby  is  approved. 

For  the  O^mmissiun.  by  the  Division  of 
Market  KtiKulalion,  punuanl  to  delt^otnd 
authority.  17  CFR  200  30-3(a}(12). 

Mantartt  H.  McFarland. 

Deputy  Secretary. 
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SMALL  BUSINESS  ADMINISTRATION 

Pilot  Export  Working  Capital  Program 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  Pilot  Prugram. 

SUMMARY:  The  Small  Business 
Ailmini.stratKiii  (.SBA)  is  ibsuing  a  notice 


to  advise  the  public  that  it  is  beginning 
the  Export  Working  Capital  Program 
(EWCP)  on  a  pilot  basis  nationwide.  The 
pilot  program  is  scheduled  to  end 
September  30,  1995.  at  which  time  it 
will  be  evaluated  to  determine  what,  if 
any,  aspects  of  the  pilot  should  be  made 
permanent.  This  notice  is  issued 
pursuant  to  §  120.1-2  of  SBAs 
regulations  (13  CFR  120.1-2). 

Under  EWCP,  SBA  guarantees  short- 
term  working  capital  loans  made  by 
participating  lenders  to  exporters  for  the 
purpose  of  financing  export 
transactions.  EWCP  is  intended  to 
replace  SBA's  Export  Revolving  Line  of 
Credit  (ERLC)  Program.  Accordingly,  the 
regulations  for  the  ERLC  Program  (13 
CFR  122.54)  will  not  apply  to  EWCP 
loans. 

The  SBA  and  the  Export  Import  Bank 
of  the  United  States  (Exlm  Bank)  are 
working  to  harmonize  their  export 
financing  programs.  Accordingly,  many 
features  of  SBA's  EWCP  and  Exlm 
Bank's  Export  Working  Capital  Program 
are  similar.  By  design,  SBA's  Program 
will  assist  smaller  businesses  that  need 
a  guarantee  of  $750,000  or  less  and 
Exlm  Bank's  Program  will  serve  the 
larger  businesses  and  small  businesses 
that  have  larger  credit  needs. 
EFFECTIVE  DATE:  October  1.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wavne  Foren.  Office  of  Financial 
Assistance.  (202)  205-7502. 
SUPPLEMENTAL  INFORMATION:  EWCP  loans 
are  made  under  the  authority  of  SBA's 
regular  business  loan  program  known  as 
the  7(a)  Program.  The  policies  and 
procedures  governing  the  EWCP  pilot 
are  contained  in  operating  guidelines 
developed  for  the  Program.  These 
guidelines  describe  the  eligibility,  credit 
and  processing  considerations  for  the 
Program. 

Eligibility  Considerations 

Under  EWCP,  SBA  guarantees  short- 
term  working  capital  loans  made  by 
participating  lenders  to  exporters.  Loan 
proceeds  may  only  be  used  to  finance 
the  acquisition  or  production  of  goods 
and  services  being  exported  and 
accounts  receivable  of  such  export  sales 
under  EWCP. 

•  A  Pre-shipment  Guarantee  is  used 
to  finance  the  acquisition  or  production 
cost  of  export  gotxls  and  services.  The 
term  of  these  loans  is  usually  no  more 
than  12  months.  Payment  is  secured  by 
letter  of  credit,  valid  purchase  orders  or 
I  ontracts,  or  other  such  arrangement. 

•  A  Post-shipment  Guarantee  is  used 
to  finance  receivables  resulting  from 
export  sales.  The  maximum  term  of 
these  loans  should  not  exceed  6  months. 

•  A  Combined  Guarantee  is  used  to 
finance  both  the  acquisition  or 


production  of  export  goods  and  services 
and  the  account  receivables  resulting 
from  such  export  sales.  The  maximum 
term  of  a  Combined  Guarantee  is  18 
months. 

Although  payment  may  be  made 
through  one  of  several  arrangements, 
usually  Exlm  bank  insurance  (or  other 
comparable  insurance)  will  be  required 
in  conjunction  with  an  EWCP  Guarantee 
where  Post-shipment  or  Combined 
guarantees  are  being  extended  unless 
payment  is  being  made  by  a  confirmed, 
irrevocable  letter  of  credit. 

A  loan  Guarantee  may  be  for  a  single 
transaction  or  for  a  Revolving  Line  of 
Credit  which  is  used  to  finance 
"bundles"  of  individual  transactions. 
Credit  lines  may  be  for  as  long  as  three 
years  subject  to  annual  renewals.  Such 
renewals  will  be  granted  unless  an 
adverse  change  has  occurred  in  the 
exporter's  financial  condition  or 
operations  sufficient  to  jeopardize  its 
ability  to  perform  on  export 
transactions.  If  a  Line  of  Credit  is 
terminated,  no  additional  bundles  will 
be  financed  and  a  reasonable  period  will 
be  provided  to  liquidate  the  outstanding 
balance  on  the  Line  of  Credit. 

Standby  letters  of  Credit  are  issued  by 
a  bank  to  cover  a  particular  contingency. 
Frequently,  they  are  used  in  place  of  a 
bid,  performance  or  financial  bonds. 
EWCP  loans  can  be  used  to  facilitate  a 
Standby  Letter  of  Credit. 

Most  products  are  eligible  for  EWCP 
financing.  In  some  cases,  however. 
Federal  restrictions  cause  the  product  to 
be  ineligible.  For  example,  if  Exlm  Bank 
export  credit  insurance  is  required,  the 
product  must  contain  at  least  51%  U.S. 
content.  Also,  certain  defense  products 
are  not  eligible  for  Exlm  Bank 
insurance.  Where  the  product  is 
customized  or  designed  for  special  use, 
care  must  be  taken  to  assure  that  the 
exporter  has  sufficient  capability  of 
payment  should  the  transaction  not  be 
consummated. 

Although  ser\'ice  exports  are  eligible 
for  EWCP  financing,  they  entail  greater 
risk  than  product  exports,  esp>ecially 
those  that  are  independent  of  product 
sales.  EWCP  financing  of  ser\'ice  exports 
usually  will  require  progress  payments 
and  possible  additional  collateral. 

Applicants  who  produce, 
manufacture  or  sell  products  or  provide 
services  that  enter  into  the  export 
channel  but  do  not  directly  export  their 
products  or  ser\ices,  including 
suppliers  to  other  domestic 
manufacturers,  are  eligible  for  EWCP 
financing.  In  such  cases,  the  applicant 
shall  provide  evidence  to  SBA  that  the 
goods  or  services  are  in  fact  being 
exported. 


The  dollar  amount  of  the  SBA 
Guarantee  is  of  an  EWCP  loan  limited  to 
the  lesser  of  two  factors.  First,  EWCP 
loans  are  limited  to  the  exporter's  cost, 
if  they  are  for  Pre-shipment  financing, 
or  the  receivable  associated  with  the 
product  being  exported,  if  they  are  for 
Post-shipment  or  Combined  financing. 
Second,  with  few  exceptions,  the 
maximum  guarantee  amount  that  may 
be  outstanding  or  committed  to  any 
small  business  concern  under  the  7(a) 
and  the  504  Programs  in  the  aggregate 
is  $750,000.  EWCP  loans  are  considered 
7(a)  loans  for  this  calculation. 

As  is  the  case  for  Regular  7(a)  loans, 
EWCP  loans  of  $155,000  or  less  will  be 
eligible  for  an  SBA  Guarantee  of  90 
percent  of  the  principal  amount  of  the 
loan.  For  loans  over  $155,000.  the  SBA 
Guarantee  may  not  exceed  85  percent; 
however,  loans  made  under  the  SBA's 
Preferred  Lender  authority  may  not 
exceed  70%.  It  is  noted  that  legislation 
is  pending  before  the  Congress  that 
would  increase  the  maximum  guarantee 
coverage  for  all  EWCP  loans  to  90 
percent.  This  legislative  change  will 
cause  the  guarantee  percentage  to  be  the 
same  as  Exlm  Bank's  guarantee 
percentage. 

SBA  will  monitor,  but  not  regulate, 
the  interest  charges  and  fees  imposed  by 
lenders  for  EWCP  loans.  This  approach 
is  consistent  with  the  policies  of  Exlm 
Bank  and  most  state  export  finance 
programs. 

A  $100  application  fee  will  be 
assessed  each  applicant  for  an  EWCP 
loan  application  or  a  Preliminary 
Commitment  (PC)  application.  However, 
an  application  fee  will  not  be  assessed 
to  the  lender  on  a  loan  application  for 
an  exporter  who  had  previously 
received  a  PreHminary  Commitment  and 
paid  a  fee.  The  normal  guarantee  fee  for 
7(a)  loans  will  be  assessed:  One  quarter 
of  one  percent  (.25%)  for  a  loan  under 
one  year  and  two  percent  (2%)  for  loans 
over  one  year. 

As  previously  stated,  an  SBA 
guaranteed  EWCP  loan  is  obtained  by  an 
exporter  from  a  lender  participating  in 
SBA's  EWCP  loan  program.  The 
exporter  and  the  lender  prepare  the  loan 
application  which  the  lender  submits  to 
SBA  for  a  loan  guarantee. 

In  cases  where  an  exporter  is  unable 
to  find  a  lender  willing  to  make  the 
loan,  the  exporter  can  submit  an 
application  to  SBA  for  a  Preliminary 
Commitment.  A  PC  is  a  60  day 
conditional  commitment  issued  by  SB,^ 
to  an  exporter  specifying  that  SBA  will 
guaranty  a  loan  to  the  exporter  in 
accordance  with  the  terms  and 
conditions  specified  in  the  PC.  It  should 
be  noted  that  PCs  are  not  required  as  an 
interim  step  to  obtaining  an  EWCP  loan; 


rather,  they  help  an  exporter  find  a 
lender  who  will  make  the  loan.  Another 
benefit  of  PCs  is  that  they  allow  an 
exporter  to  take  advantage  of  SBA 
financial  counseling  and  technical 
assistance  without  first  having  a 
participating  lender. 

In  some  areas,  SBA  approved 
Intermediaries  will  be  available  to  assist 
exporters  in  loan  packaging,  deal 
structuring  and  credit  analysis.  Pursuant 
to  an  agreement  with  the  exporter,  these 
intermediaries  may  charge  an  amount 
not  to  exceed  1%  of  the  loan  amount. 
SBA  approved  resource  partners  will  be 
available  to  assist  exporters  with 
management  and  technical  assistance. 

Applicants  must  be  identifiable  small 
businesses  organized  in  the  United 
States  as  for  profit  entities  with 
operations  in  the  United  States.  The  size 
standards  applicable  to  regular  business 
loans  under  the  7(a)  program  also  apply 
to  EWCP  loans.  While  a  business 
organized  and/or  located  outside  the 
United  States  is  ineligible  for  EWCP 
financing,  a  U.S.  subsidiary  of  a  foreign 
corporation  may  be  eligible.  Finally, 
Export  Trading  Companies  and  Export 
Management  Companies  are  eligible  for 
EWCP  financing  if  they  take  title  to  the 
goods  being  exported. 

Applicants  must  have  sufficient 
experience  and  capability  to  complete 
the  export  transaction.  Generally, 
exporters  should  have  been  in 
operations,  though  not  necessarily  in 
exporting,  for  at  least  12  continuous 
months  prior  to  filing  an  application. 
Exceptions  will  be  considered  where  the 
applicant  is  a  new  business  but  the 
principals  have  proven  expertise  in  the 
exporter's  line  of  business. 

The  exporter's  ability  to  perform  is 
one  of  the  most  important 
considerations  in  the  EWCP  loan 
making  process.  This  includes  the 
exporter's  ability  to  acquire  or  produce 
the  export  product  or  service,  complete 
the  export  transaction,  and  present  the 
proper  documents  for  payment. 
Therefore,  loan  applications  shall  be 
approved  only  where  such  performance 
capability  is  determined  to  exist. 

Credit  Considerations 

All  SBA  guaranteed  loans,  including 
EWCP  loans,  are  statutorily  required  to 
demonstrate  reasonable  assurance  of 
repayment.  Usually,  regular  7(a)  loans 
are  term  loans  and  collateral  is  not 
linked  to  loan  repayment.  Assessment  of 
the  applicant's  ability  to  repay  the  loan 
from  operations  over  an  extended 
period  is  a  primary  concern  and 
collateral  is  important  as  a  secondary 
source  of  repayment.  Strength  of  the 
balance  sheet  including  net  worth  and 


liquidity  are  essential  as  well  as  the 
reasonableness  of  projections. 

Conversely,  EWCP  loans  are  short- 
term  and  transaction-based.  The 
primary  repayment  source  is  the 
collateral  associated  with  the 
transaction  in  which  the  lender  has 
taken  an  assignment.  The  primary 
concern  is  the  borrower's  ability  to 
perform  on  the  contract  and  the  ability 
to  realize  on  the  collateral.  The  horizon 
is  short  on  these  transactions.  Balance 
Sheet  strength,  reasonableness  of 
projections,  etc.  are  important  onlv  as 
they  relate  to  the  primary  concern. 

SBA  does  not  assess  foreign 
commercial  or  political  risk.  Therefore, 
exporters  are  required  to  have  an 
acceptable  letter  of  credit,  valid 
purchase  orders  and  contracts, 
acceptable  export  receivables  and/or 
Exlm  Bank  export  credit  insurance  or 
private  insurance  that  is  acceptable. 
Transactions  financed  by  EWCP  loans 
must  be  payable  in  U.S.  dollars  unless 
SBA  permits  otherwise  on  an  exceptions 
basis.  This  policy  addresses  both  the 
foreign  currency  and  foreign  exchange 
risks. 

It  is  essential  that  EWCP  loans  be 
secured  with  a  first  lien  on  all  collateral 
associated  with  the  transactions 
financed  by  the  loan.  Also,  an 
assignment  of  proceeds  from  the 
borrower  to  the  lender  shall  be  required 
as  a  condition  to  SBA's  guarantee.  SBA 
has  modified  its  policy  on  personal 
guarantees  due  to  the  short-term  nature 
of  these  loans  and  their  structure. 

Subject  to  appropriate  approvals.  SBA 
and  Exlm  Bank  plan  to  utilize,  under 
the  pilot,  a  joint  loan  application  form. 
This  will  enable  potential  borrowers  to 
better  understand  the  program  functions 
and  uses.  Also,  it  will  facilitate  the 
referral  of  applications  to  the 
appropriate  Agency.  Other  SBA  forms 
required  by  law  or  policy  will  be  used 
by  SBA  during  the  pilot. 

Processing  Considerations 

EWCP  loan  applications  are  processed 
on  a  three  track  system.  Track  one  is 
regular  processing  and  all  participating 
lenders  in  EWCP  have  the  authority  to 
submit  EWCP  loan  applications  on  this 
track.  Track  two  is  the  Certified  Lenders 
Program  (CLP)  where  greater  reliance  is 
placed  on  the  lender's  analysis  and 
three  day  turnaround  is  the  standard. 
Track  three  is  the  Preferred  Lenders 
Program  (PLP)  where  lenders  are  given 
delegated  authority  to  make  loans.  ! 

In  addition  to  regular  processing, 
EWCP  participating  lenders  that  meet 
the  eligibility  criteria  for  CLP  and/or 
PLP  will  have  the  authority  to  submit 
loans  for  processing  on  track  two  and/      i 
or  three  as  the  case  may  be.  It  should  be   I 
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noted  that  all  EWCP  participating 
lenders  must  have  successful  experience 
in  providing  trade  financa  to  exporters 
and  an  acceptable  collateral 
management  system.  Also,  it  is  noted 
that  all  applications  for  Preliminary 
Commitments  will  be  processed  on 
track  one,  regular  processing. 

SBA  District  Offices  that  have 
affiliated  U.S.  Export  Assistance  Centers 
will  bo  processing  centers  for  EWCP 
loan  and  Preliminary  Commitment 
applications.  Other  District  Offices  may 
be  designated  as  EWCP  procassing 
centers  based  on  activity  and  capability. 
District  Offices  that  are  not  so 
designated  will  forward  loan 
applications  for  processing  to  the 
designated  EWCP  processing  center.  All 
SBA  district  offices,  whether  or  not 
designated  as  processing  centers,  will 
promote  the  pilot  program  and  will 
continue  to  offer  business  development 
assistance  to  exporters.  During  the  tenn 
of  the  pilot,  the  SBA  Office  of 
International  Trade  will  work  closely 
with  the  SBA  processmg  offices  to 
provide  technical  support  on  loan 
structuring  and  foreign  risk  assessment. 

Because  EWCP  loans  are  short-term 
and  often  require  swift  action  by  staff 
familiar  with  the  loan,  the  SBA 
recommending  loan  officer  will  retain 
the  responsibility  for  loan  servicing.  If 
the  lender  does  not  handle  the  loan 
liquidation,  the  SBA  district  office 
which  approved  the  loan  will  liquidate 
it. 

During  the  pilot.  EWCP  loans  will  not 
be  eligible  for  sale  in  the  secondary 
market  that  exists  for  7(a)  loans. 

In  summary.  SBA's  Export  Working 
Capital  Program  is  a  loan  guarantee 
program  for  exporters  to  provide 
transaction  financing.  There  are  three 
important  considerations  in  this 
program:  (1)  The  existence  of  a 
transact ion(s).  (2)  the  capability  of  the 
exporter  to  perform  and  satisfy  the 
requirements  of  the  transaction(s),  and 
(3)  loan  repayment  (adequacy  of 
documents,  security  interest  in  the 
collateral  and  assignment  of  proceeds). 

Dated:  September  IS.  1004. 
ErskiiM  B.  Bowles, 

Administrator 
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DEPARTMEMT  OF  TRANSPORTATKW 

Federal  Aviation  Administration 

[Dockat  No.  27905] 

Recurrent  and  Transition  Training 

AGENCY:  KeUtTdi  .Aviation 
Administration  (FAA),  DOT. 
ACnOM:  Request  for  comments. 

SUMMARY:  This  notice  requests  public 
comment  to  identify  acceptable  industry 
standards  for  transition  and  recurrent 
flight  training  for  civil  aviation  pilots 
other  than  those  engaged  in  commercial 
air  transportation.  This  notice  asks  each 
commenter  to  provide  subjects  and 
standards  for  transition  and  recurrent 
night  training  that  may  be  incorporated 
into  one  or  more  new  or  revised 
Advisory  Circulars  (AC).  This 
information  will  help  the  FAA  develop 
effective  advisory  material  in 
partnership  with  the  aviation  * 

community. 

DATES:  Comments  should  be  submitted 
on  or  before  January  19. 1995. 
ADDRESSES:  Comments  should  be  in 
triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
10),  Docket  No.  27905.  800 
Independence  Ave.,  SW..  Washington. 
DC  20591.  Comments  delivered  must  be 
marked  Docket  No.  27905.  Comments 
may  be  examined  in  the  Rules  Docket, 
room  915-G,  weekdays  between  8:30 
a.m.  and  5  p.m.,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Glista.  AFS-«50,  Flight 
Standards  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  DC  20591; 
telephone  (202)  267-8150. 

SUPPI-EMENTARV  INFORMATION:  With  this 
notice  the  FAA  is  announcing  an 
evaluation  of  transition  and  recurrent 
Hight  training  for  civil  aviation  pilots 
other  than  those  engaged  in  commercial 
air  transportation.  One  of  the  goals  of 
the  1994  General  Aviation  Action  Plan 
(GAAP)  calls  for  increasing  the 
effectiveness  of  the  pilot  and  aircraft 
maintenance  technician  training 
infrastructure  (flight  instructors, 
schools,  practical  test  standards, 
knowledge  testing  publications],  and 
transition  training  and  recurrent 
training  programs.  Additionally,  the 
GAAP  states  that  FAA  efforts  vvill 
include  programs  to  soUcit  customer 
(the  aviation  community)  feedback  and 
other  input  on  our  services. 
Consequently,  the  FAA  is  requesting 
information  on  industry  standards  for 
transition  and  recurrent  flight  training. 


Currently,  there  are  several  ACs  that 
address  various  transition  and  recurrent 
flight  training  subject  areas.  Some  of 
these  are;  AC  61-9B,  Pilot  Transition 
Courses  for  Complex  Single  Engine  and 
Light  Twin-Engine  Airplanes:  AC  61- 
lOA,  Private  and  Commercial  Pilot 
Refresher  Courses:  AC  61-66  Annual 
Pilot  in  Command  Proficiency  Checks; 
AC  6 1-89 A,  Pilot  Certificates:  Aircraft 
Type  Ratings:  AC  6 1-98 A,  Currency  and 
Additional  Qualification  Requirements 
for  Certificated  Pilots;  AC  61-103. 
Announcement  of  Availability:  Industry- 
Developed  Transition  Training 
Guidelines  for  High  Performance 
Aircraft;  and  AC  61-107,  Operations  of 
Aircraft  at  Altitudes  Above  25.000  Feet 
MSL  and /or  KtACH  numbers  (Mmo) 
Greater  Than  .75.  The  FAA  is 
considering  combining  these  ACs  into 
one  or  two  ACs. 

Often  a  pilot  will  transition  from  basic 
training  aircraft  to  faster  and  more 
complicated  aircraft.  The  FAA  is 
seeking  information  on  whether  a  pilot 
should  receive  transition  training  with 
some  or  all  of  these  changes  of  aircraft 
and.  if  so,  what  training.  Especially  with 
the  development  and  certification  of 
pressurized  single  engine  and  light  twin 
engine  aircraft  with  complex  systems 
not  requiring  a  type  rating,  transition 
training  has  become  more  critical.  The 
FAA  believes  that  it  should  publish 
information  on  the  recommended 
training  to  transition  from  aircraft  to 
aircraft. 

The  FAA  recognizes  that  many  civil 
aviation  pilots  desire,  and  may  obtain, 
an  airline  transport  pilot  (ATP) 
certificate,  although  that  certificate  is 
not  required  for  civil  aviation  operations 
which  are  not  air  carrier  operations.  The 
FAA  believes  that  many  corporate  flight 
departments,  for  their  own  reasons, 
require  their  pilots  to  hold  an  ATP 
certificate.  Insurance  company 
requirements  may  influence  pilots  to 
gain  an  ATP  certificate  even  though  it 
is  not  required  for  the  operations 
performed  by  those  pilots.  Commenters 
should  feel  free  to  address  transition 
and  recurrent  flight  training  subjects 
that  they  believe  to  be  applicable  to  the 
ATP  certificate  as  well  as  the 
recreational,  private,  and  commercial 
certificates. 

Additionally,  the  FAA  believes  that 
appropriate  recurrent  training  can  be 
ver>'  effective  in  reducing  accidents  and 
incidents.  Regression  analysis  of  the 
general  aviation  fatal  accident  rate  data 
indicates  that  following  the 
implementation  of  the  biennial  flight 
review  requirement  (November  1,  1974) 
there  was  a  one-time  10  percent 
decrease  in  fatal  accident  rates  beyond 
the  existing  long-term  declining  trend  in 


accident  rates.  The  FAA  also  believes 
that  the  more  appropriate  the  recurrent 
flight  training,  the  greater  the  reduction 
in  accidents.  Consequently,  the  FAA  is 
requesting  lliat  the  public  identify 
subjects  and  standards  for  transition  and 
recurrent  flight  tnuoing.  if  the  current 
ACs  should  be  modified  and  if  so,  how 
they  should  be  modified,  and  the 
content  of  the  ACs. 

The  FAA  is  especially  seeking 
comments  from  flight  instructors, 
manufacturers,  industry  groups,  aircraft 
specific  type  clubs  and  societies,  and 
insurance  underwriters. 

Issued  in  Washington.  DC  on  September 
U.  1994. 

I.MUS  C.  CusinMiTto, 

Acting  Manager.  General  Aviation  and 
Commercial  Division. 
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Aviation  Rulemaking  Advisory 
Ccmmittee  Meeting  on  Aircraft 
Certification  ProcecKires  Issues 

AGENCY:  Federal  Aviation 
■Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
tcj  jdvise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  aircraft 
certification  procedures  issues. 
DATES:  The  meeting  will  be  held  on 
October  13,  1994,  at  9:00  a.m.  Arrange 
for  oral  presentations  by  October  6. 
1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  General  Aviation  Manufacturers 
Association.  Suite  801.  1400  K  Street. 
NW.  Washington.  DC  20005, 
FOR  FURTHER  INFORMATJON  CONTACT: 
Ms.  Kathy  Ball.  Aircraft  Certification 
Service  (AIR-1),  800  Independence 
Avenue.  SW.  Washington.  DC  20591. 
telephone  (202)  267-8235. 
SUPPLEMENTARY  Wf  ORMATION:  Pursuant 
(o  .section  10(a)(2)  of  the  Federal 
.'\dvisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  on  July  21.  1994.  at  the  General 
.Aviation  Manufacturers  Association. 
Suite  801.  1400  K  Street.  NW. 
Washington.  DC  20005.  The  agenda  for 
the  meeting  will  include: 

•  Opening  Remarks. 

•  Discussion  of  ARAC  21  assigned 
>,..>ks/uxpansion  of  tasks. 

•  Recommendation  of  the 
International  Certification  Procedures 
Working  Group  (ICITF)  of  a  Notice  of 


Proposed  Rulemaking  (NPRM)  and  an 
Advisory  Circular  (AC). 

•  Working  Group  Status  Reports  ELT. 
Delegation  System.  Parts.  Production 
Certification. 

•  Old  Business. 

•  New  Business. 

ARAC  wiU  be  voting  on  whether  to 
accept  the  recommendation  of  the 
ICPTF  Working  Group,  and  in  turn, 
make  a  formal  recommendation  to  the 
FAA.  Interested  members  of  the  public 
may  obtain  a  copy  of  the  NPRM  and  the 
AC  by  contacting  Jeanne  Trapani  Office 
of  Rulemaking,  on  (202)  267-7624. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  October  6.  1994,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  of 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC.  on  September 
15.  1994. 

Daniel  Salvano. 

Assistant  Executive  Director  for  Aircraft 
Certification  Procedures.  Aviation 
Rulemaking  Advisory  Committee. 
(FR  Doc.  94-23336  Filed  9-20-94:  8:45  ami 
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Recordation:  Treatment  of  Instruments 
With  Proprietary  Information 
Intentionally  Omitted;  Legal  Opinion 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  legal  opinion. 

SUMMARY:  This  notice  of  legal  opinion  is 
issued  by  the  FAA  Chief  Counsel  to 
advise  interested  parties  of  the 
treatment  of  instriiments,  including 
leases,  with  certain  proprietary 
information  intentionally  omitted,  when 
they  are  submitted  to  the  Civil  Aviation 
Registry'  for  recordation  as  conveyances. 
ADDRESSES:  Information  concerning  this 
opinion  may  be  requested  from  the 
Assistant  Chief  Counsel  for  the 
Aeronautical  Center.  P.O.  Box  25082. 
Oklahoma  City.  OK  73125-4904. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Joseph  R.  Standell.  Assistant  Chief 
Counsel  for  the  Aeronautical  Center. 


address  above,  or  by  calhng  (405)  954- 
3296. 

SUPPLEMENTARY  INFORMATION:  Section 
503(aJ(l)  of  the  Federal  Aviation  Act  of 
1958  (49  App.  U.S.C  1403(a)(1)) 
requires  the  Secretary  of  Transportation 
to  establish  and  maintain  a  sv-stem  fc»r 
the  recording  of  conveyances  which 
affect  title  to.  or  any  interest  in.  civil 
aircraft  of  the  United  States. 

Under  section  101(20)  of  the  Federal 
Aviation  Ad  (49  App.  U.S.C  1301(20)), 
a  "conveyance"  meens  a  bill  of  sale, 
contract  of  conditional  sale,  mortgage, 
assigranent  of  mortgage,  or  other 
instrument  affecting  title  to.  or  interest 
in.  property.  Consistent  with  that 
definition,  aircraft  leases  are  treated  as 
conveyances. 

Leases  and  other  conveyances  are 
frequently  submitted  for  recordation  to 
the  Civil  Aviation  Registry  (the 
Registry).  Prior  to  submitting  documents 
to  the  Registry,  law  firms  will  often 
request  the  opinion  of  the  FAA 
Assistant  Chief  Counsel  for  the 
Aeronautical  Center  with  respect  to 
questions  conce.naing  registration  or 
recordation.  In  the  last  se%'eral  ye.ar5. 
when  sub.mitting  such  documents,  law 
firms  have  typically  asked  the  Assisiant 
Chief  Counsel  a  question  similar  to  this: 

We  hereby  request  your  opinion  that  the 
l^ase  Amendment,  with  (i)  Exhibit  B  (Table 
of  Stipailated  Loss  Values),  (ii)  Exhibit  C 
(Table  of  Basic  Rents)  and  (iii)  Exhibit  D  (End 
of  Term  Buyout  Percentage)  intentionally 
omitted  from  the  FAA  fiiirig  counterpart 
thereof  as  containing  confidentiai 
information,  is  eligible  for  recordation  under 
section  503(a)  of  the  Act. 

The  Assistant  Chief  Counsel  typicallv 
responds  by  permitting  recordation  with 
such  omissions.  Airlines  and  other 
parties  that  record  conveyances 
involving  large  aircraft  strongly  favor 
continuation  of  such  permission. 

Now.  the  editor  of  the  'Commercial 
Aviation  Report"  and  persons  who 
appraise  the  market  value  of  large 
aircraft  oppose  continuation  of  such 
recordations  and  request  that  the 
Registry  record  only  complete 
documents.  Their  position  is  set  out  in 
the  Locke  Pamell  Rain  Harrell 
(hereinafter.  Locke  Pamell)  law  firms 
letter  of  September  1. 1993. 

Following  receipt  of  the  Locke  Pamell 
letter,  the  views  of  interested  persons 
were  solicited.  This  option  addresses 
the  concerns  of  all  interested  parties  and 
states  the  agency  position  with  respect 
to  the  recordability  of  conveyances  with 
redactions  and  omissions. 

Accordingly,  consistent  with  5  L'.S.C. 
552(a)(1)(D),  the  FAA  publishes  its 
response  to  Locke  Pamell  in  the 
.Appendix  to  this  document. 
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iMued  in  Washington.  D.C  S«plnnber  16, 
1994. 
loho  H.  CuMdy. 

Deputy  Chief  Counsel. 

Appendix— Tnt  of  Locke  Pamell  Lelter 

Br\i(»>  K  Pa<  kard.  Esquire.  Lor.ke  Parnell 
Rain  Harwll.  2200  Ross  Avenue.  12200. 
Dallas,  TX  75201-6776. 

Treatment  of  Instruments  With  Proprietary 
Information  Intentionally  Omitted 

rVar  Mr  Packard:  Thank  you  for  your 
letter  of  September  1.  1993.  in  which,  on 
behalf  of  your  client.  "Commercial  Aviation 
Report."  you  object  to  the  Federal  Aviation 
Administration  (FAA)  permitting  air  carriers 
and  lessors  to  submit  purchase,  sale,  and 
lease  documents  to  FAA  for  recordation  wiih 
tertain  financial  information  deleted. 

You  say  that  the  omitted  information 
ini  hides  lease  rates,  maintenance  reserves, 
amortization  schedules  and  debt  loans.  You 
argue  that  FAA's  permitting  the 
nondisclosure  of  such  information  is  contrary 
to  the  public  interest  because  the  deleted 
information  is  essential  in  making  fair  and 
accurate  assessments  of  a  carrier's  financ  lal 
status,  its  safety  and  maintenant  e  reserves 
and  meaningful  debt  analysis. 

You  riMjuest  FAA  to  immediately  stop  its 
fKilif  V  of  permitting  recordation  of 
incomplete  document,  or.  in  the  alternative 
to  initiate  formal  rulemaking  procedures 
allowing  for  public  comment. 

As  your  know,  your  letter  was  distributed 
as  an  attachment  to  FAA  s  letter  of 
.September  27,  1993.  whit  h  requested  advii  e 
from  interested  persons  concerning  the  legal 
and  policy  issues.  We  received  respons»»s 
from  17  concerned  parties  int  luding 
attorneys,  airlines,  appraisers,  the  Air 
Transport  Association,  and  the  editor  of 
"(kinimen  iai  Aviation  Repiort."  Twelve 
responses  favored  continu.ition  of  the  FAA 
poll*  V  of  permitting  omissions.  Five 
responses  opposed  it.  Their  positions  will  be 
dts«  ussed  herein. 

Based  on  review  of  the  comments  and  inii 
refonsideration  of  the  issues,  we  have 
det  ided  to  continue  piermilting  the 
rei  ordalion  of  doc:umenls  with  limited 
■  ■missions  or  redai  tions. 

As  set  out  in  your  letter  of  September  1 . 
J903.  and  letters  from  Rorklin  L)  Lyons  and 
AsscH  iaies;  Jack  B.  Feir  and  Asso<  iatt»s; 
Aircraft  Information  Services,  Inc.:  Avilas 
Aviation;  and  "Commercial  Aviation 
Report,"  principal  arguments  in  support  of 
FAA  acceptance  of  only  complete 
instruments  are  the  following: 

It  is  urged  that  obtaining  <  apital  lo  findin  e 
Irnnsai  tions  involving  transport  aircraft  is 
highly  competitive.  In  making  dfi  isions. 
lenders  rely  heavily  on  infomiaiion 
concerning  financial  health  of  an  airline,  as 
well  as  the  real  market  value  of  aircraft.  The 
market  value  is  frequently  determined  by 
appraisals  which  are  based  on  recent 
I  omparable  transactions.  A  prim  ip<il  soune 
of  information  about  comparables  is  found  in 
the  Registry's  aircraft  rec  ords.  If  financial  and 
other  information  considered  propnetarv  is 
permitted  lo  be  deleted,  market  value 
appraisals  be<:ome  more  spei  illative.  As  a 
r»'«.ult   (  nnsi-rvnlivf  investor'  .ire  less  likely 


to  back  transactions  where  the  real  value  of 
the  collateral  is  not  reliable.  It  is  urged  that 
will  hurt  the  aviation  industry  , 

Additionally,  it  is  urged  that  the  overall 
Pinancial  situation  of  an  airline  is  often 
discernible  from  a  review  of  recorded 
transactions.  As  an  example,  one  commenter 
pointed  out  that  although  a  particular  airline, 
as  a  public  company,  had  filed  all  dcxruments 
required  by  the  Security  and  Exchange 
Commission  (SEC)  and  Department  of 
Transportation  (DOT),  it  was  only  through  a 
thorough  review  of  the  Registry's  aircraft 
record  that  the  "true  extent  of  its  financial 
woes"  became  known.  The  resulting 
publication  of  the  "carrier's  precarious 
condition"  allegedly  resulted  in  financial 
institutions  withdrawing  from  transactions 
with  the  airline. 

The  same  commenter  pointed  out  that  SEC 
and  DOT  do  not  provide  current  information 
and  retain  such  information  only  for  a 
limited  time. 

With  respect  to  legality,  an  attorney 
suggests  that  a  dcxument  with  schedules 
deleted  is  not  a  "conveyance"  because  in 
defining  a  contract.  Black's  Law  Dictionary 
says;  the  writing  *   •   •  contains  the 
agreement  of  the  parties  with  the  terras  and 
conditions*   *   *. 

He  argues  that; 

A  written  instrument  that  contains  less 
than  the  total  of  the  terms  cannot,  by 
definition,  be  "the"  conveyance. 

He  fcrther  points  out  that  the  filing  system 
under  the  Uniform  Commercial  Code  as 
adopted  in  the  various  states,  is  totally 
dissimilar  from  the  filiag  system  under 
sec;tion  503  of  the  Federal  Aviation  Act. 

He  also  says  that  the  leading  court  cases 
which  discuss  the  purposes  of  the  Federal 
aircraft  recording  system  do  not  factually 
involve  the  issue  of  whether  proprietary 
information  may  be  omitted. 

The  case  for  permitting  dcx:umenls  to  be 
recorded  with  deletions  is  set  out  in  letters 
from  Pegasus  Capital  Corporation;  Crowe  and 
Dunlevy;  American  Airlines;  USAir;  AINA 
Holdings.  Inc.;  British  Aerospace.  Inc.; 
Milbank.  Tweed.  Hadley  and  McCloy;  United 
Airlines;  Paul.  Hastings,  lanofsky,  and 
Walker;  Federal  Express;  Air  Transport 
Association;  and  McAfee  and  Taft. 

In  regard  to  poli(  y  issues,  practi(  ally  all 
persons  supporting  FAA's  recording 
dcH.uments  with  omissions  or  redactions 
have  mentioned  the  significant  harm  which 
would  befall  airlines  if  confidential  financial 
information  were  required  to  be  released. 
They  assert  that  the  harm  comes  not  only  as 
a  result  of  the  advantage  to  other  airlines  in 
knowing  proprietary  information  about  the 
competition,  but  also  in  the  weakened 
negotidting  position  of  airlines  if  lenders  are 
aware  of  financial  concessions  in  previous 
agreements.  Moreover,  it  is  urged  that  foreign 
airlines  and  nonaviation  businesses  would 
have  a  distinct  advantage  in  competing  for 
liipital. 

Several  airlines  point  out  that  there  is  a 
significant  amount  of  information  concerning 
airline  fitness  already  available  to  the  public 
In  any  event,  they  say  that  the  Registry  was 
never  intended  as  a  database  for  financial 
information  which  even  airlines' 
stcK  kholders  can't  obtain. 


Several  commenters  suggest  that  full 
disclosure  does  not  benefit  the  public  at  lar;ge 
but  only  parochial  interests. 

With  respect  to  legal  issues,  practically  all 
pro-omission  commenters  pioint  out  that 
there  is  no  statutory  or  regulatory  basis  to 
require  disclosure  of  confidential  financial 
information.  By  reference  to  legislative 
history,  case  law.  and  "plain  meaning"  of 
section  503  of  the  Federal  Aviation  Act,  they 
point  out  that  the  Registry  was  established  as 
a  clearing  house  solely  to  allow  interested 
persons  to  check  on  interests  in  aircraft. 

An  attorney  in  Oklahoma  City  argues  that 
FAA's  position  with  respect  to  permitting 
omissions  has  not  really  changed  since  1938. 
He  alleges  that  neither  FAA  nor  its 
predecessor.  Civil  Aeronautics  Authority, 
ever  required  a  promissory  note  with 
underlying  financial  information  be  filed 
with  a  chattel  mortgage.  He  also  alleges  that 
the  Registry  has  historically  accepted 
security  agreements  which  contain  blanks 
representing  financial  terras. 

Several  commenters  analogize  the  FAA 
recording  system  to  that  established  in  each 
of  the  states  based  on  the  Uniform 
Commercial  Code's  model.  One  airline 
suggests  that  the  FAA  recording  system 
would  {Mss  legal  muster  even  if  it  were  only 
a  "notice  system."  A  law  firm  says  a  "bare- 
bones  conveyance"  is  recordable  with 
"supierfiuous  infonnation  in  an  unrecorded 
document." 

Four  commenters  have  pointed  out  that 
since  5  U.S.C.  552(b)(4)  exempts  release  of 
commercial  or  financial  information  under 
the  Freedom  of  Information  Act,  the  Registry 
should  not  disclose  such  information.  An 
airline  says  that  under  section  1104  of  the 
Federal  Aviation  Act  of  1958  (49  App.  U  S  C 
1505),  disclosure  of  information  obtained  by 
FAA  is  not  permitted  if  such  disclosure 
would  "adversely  affect  the  competitive 
position  of  any  carrier  in  foreign  air 
transportation." 

Two  lav*'  firms  say  that  FAA  should  not  be 
in  the  business  of  determining  the  validity  of 
instruments  since  that  is  reserved  to  the 
states  under  section  506  of  the  Act. 

An  Oklahoma  City  attorney  says  that 
Congress'  intent  in  creating  the  FAA 
recording  system  can  be  gleaned  from  section 
503(g)  of  the  Act  (49  App.  U.S  C.  1503(g)) 
which  authorizes  FAA  to  issue  regulations 
providing  for  endorsements  upon  certificates 
of  registrations  "as  may  be  necessary  to 
facilitate  the  determination  of  the  rights  of 
parties  dealing  with  civil  aircraft  *   *   *." 

The  same  attorney  suggests  that  a 
recordable  "conveyance"  is  simply  whatever 
the  Registry  will  accept  under  §  49.33(a)  of 
the  Federal  Aviation  Regulations  (14  CFR 
49.33(a)). 

In  answer  to  Locke  Parnell's  assertion  that 
piermitting  documents  to  be  recorded  with 
omissions  requires  rulemaking  action  by 
FAA,  a  commenter  says  that  the  "policy"  or 
"rule  "  which  permits  omissions  is  exempted 
from  rulemaking  by  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b)(A)  because  ii 
IS  an  interpretative  rule. 

All  comments  have  been  reviewed.  We 
now  begin  disc  ussion  by  considering  the 
statutory  language. 

In  pertinent  part,  se(t:on  503(a)|l)  of  the 
Ant  (49  App.  U.S.C.  2-;i)  Ua)(1))  provides: 


rhe  Secretary  of  Transportation  shall 
establish  and  maintain  a  system  for  the 
recording  of  *   *   *  any  conveyance  which 
affects  the  title  to.  or  any  interest  m.  any  civil 
aircraft  of  the  United  States. 

Under  section  101(20)  of  the  Act  (49  App 
U.S.C.  1301(20)).  a  "conveyance"  means: 

A  bill  of  sale,  contract  of  conditional  sale, 
mortgage,  assigiunent  of  mortgage,  or  other 
instrument  affecting  title  to.  or  interest  in. 
property. 

(The  Registry  has  historically  treated  aircrati 
leases  as  instruments  affeUing  an  interest  in 
property.) 

There  is  nothing  in  the  language  of  section 
503  of  the  Act.  or  by  way  of  legislative 
histcrry  to  the  Act  of  1958  and  predecessor 
Civil  Aeronautics  Act  of  1938,  to  suggest  that 
■■*c:tion  503  of  the  Ac:t  mandates  disclosure  of 
confidential  financnal  information.  The 
purpose  of  section  503  c»f  the  Act  is  "  *   *   * 
to  create  a  central  clearing  house  for 
recordation  of  title  so  that  a  person,  wtierever 
he  may  be,  will  know  where  he  can  find 
ready  access  to  the  claims  against,  or  liens, 
or  other  legal  interests  in  an  aircraft." 
Aircraft  Trading  And  Services  v.  Braniff.  Inc 
819  F.2d  1227  at  1231  (2nd  Cir,  1987), 
quoting  language  in  Philko  Aviation.  Inc.  v. 
Shacket.  462  U.S.  406  at  411  (1983),  which 
language  comes  from  house  hearings  l^di'ig 
to  passage  of  the  Civil  Aeronautics  Act  of 
1938. 

To  our  knowledge,  there  is  no  case  law  that 
indicates  that  section  503  of  the  Act  either 
requires  disclosure  of  financial  information 
or  that  a  legislative  purpose  of  section  503  of 
the  Act  was  to  provide  information 
concerning  financial  fitness  or  safety  of 
airlines. 

In  the  FAA  Assistant  Chief  Counsel's  letter 
of  September  27. 1993.  he  posed  the  question 
whether  a  document  with  schedules  omitted 
is  a  "conveyance."  That  question  is  relevant 
because  under  sec-tion  503  of  the  Act.  FAA 
records  only  "conveyances"'  as  defined  in 
section  101(20)  of  the  Act. 

Only  a  few  commenters  responded  to  the 
question.  As  previously  noted,  one  attorney 
argued  that  a  document  which  Ls  anything 
less  than  the  complete  agreement  of  the 
parties  is  not  a  conveyancie. 

Fiowever.  other  commenters  say  that  such 
ii  document  may  be  a  conveyance: 

1.  *   *   *  so  long  as  the  provisions  relating 
to  the  conveyance  of  title  or  interest  are  not 
redacted  '  •  *. 

2.  Because  a  conveyance  is  "similar  to  an 
enforceable  sale  of  gocxJs  under  UCC  2-201 
which  requtTBS  ooly  a  writing  sufficient  to 
show  a  contract  of  sale. 

3.  Because  a  "bare-bones  conveyance"  is 
sufficient. 

4.  Because  such  a  (X)nve>3n(e  is 
considered  "acceptable  by  the 
,'\dministrator." 

We  believe  that  such  a  dcx:ument  with 
certain,  limited  omissions  or  redactions  is  a 
conveyance.  It  would  be  difficult  to  explain 
why  a  30-pege.  original  lease  signed  by  the 
parties  is  not  a  convevaoce  simply  because 
a  schedule  showing  stipulated  loss  values 
has  been  intentionally  omitted.  The  fact  thai 
the  parties  to  such  a  lease  may  also  have 
reached  agreement  as  tu  stipulated  loss  value 
•which  they  are  unwilling  to  disclose)  does 


not.  in  our  judgment,  make  the  lease 
submitted  for  recordation  any  less  a 
conveyance. 

The  regulations  whtcfi  implement  section 
503  of  the  Act  are  set  out  In  part  49  of  the 
Federal  Aviation  Regulations  (14  CFR  part 
49):  §  49.1  is  a  restatement  of  section  503  of 
the  Act.  Section  49  31  is  a  restatement  of  the 
definition  of '"conveyance"  in  section  101(20) 
of  the  Act  and  includes  release,  cancellation, 
and  discharges  as  authorized  in  section 
503(b)  of  the  .Art 

Section  49.33  states  the  eligibility 
requirements  of  recording  conveyances.  As 
pertinent  to  this  discussion.  §  49.33(a) 
provides  that  a  conveyance  must  be  "in  a 
form  prescribed  by.  or  acceptable  to.  the 
Administrator  for  that  kind  of  conveyance." 

Determinations  of  what  are 
"*    *   "acceptable  to.  the  Administrator."  can 
be  found  in  the  Registry's  Examination 
Guidelines,  and  in  opinions  of  the  Assistant 
Chief  Counsel  for  the  Aeronautical  Center. 
There  are  no  FAA  guidelines  which  presently 
speak  to  the  issue  of  recordability  with 
omissions  and  redactions. 

During  the  la^t  5  years  law  firms  have 
routinely  sought  favorable  opinions 
concerning  'he  redaction  of  schedules 
containing  confidential  financial 
information.  The  Assistant  Chief  Counsel 
frequently  finds  such  redactions  acceptable 

The.-efore.  it  appears,  as  one  of  the 
commentere  has  suggested,  that  certain 
redacted  conveyances  when  submitted  for 
recordation  are  in  a  form  which  has  been 
found  and  continues  to  be  found  acx  eptabit' 

Section  49.33(c)  provides  that  a 
conveyance  must  be  an  original  or  duplicate 
original  document.  As  discussed  earlier, 
there  is  no  indication  that  a  Congressional 
purpose  would  be  defeated  by  allowing  the 
withholding  of  certain  financial  information. 
Nor  for  that  matter,  does  §  49.33(c)  require 
that  an  original  ciocument  or  duplicate 
original  document  contain  such  infonnation 
when  no  Congressional  purpiose  would  be 
served.  Therefore,  we  regard  an  allowablv 
redacted  conveyance  with  ink  signatures  to 
meet  the  requirement  for  an  "original  or 
duplicate  original  dcKument." 

Bas«?d  on  the  foregoing  discnission.  we 
believe  that  the  recording  of  documents  with 
limited  redactions  or  omissions  is  not 
contrary  to  statute,  regulation,  or  other 
directive. 

We  next  turn  to  Locke  Paniell's  claim  that 
rulemaking  acti  jn  is  necessar>'  in  order  to 
continue  the  practice  of  recording  documents 
with  omissions  or  redactions.  Such  action 
would  include  general  notice  of  proposed 
rulemaking  and  the  public's  opportunity  to 
participate  in  accordance  with  the 
Administrative  Proceciure  Act,  5  l'.S.C.  553 
(b)  and  (c). 

The  Air  Transport  .Association  (ATA)  has 
commented  that:  F.\A  has  informally 
constnied  the  Part  49  regulations  to  allow 
conveyance  transactions  to  be  recorded 
without  certain  sensitive  information  '    *    '. 

ATA  suggests  that  what  FAA  is  doing  is  in 
the  nature  of  interpreting  section  503(a)  of 
the  Act  and  that  "interpretative  rules"  are 
exempt  under  5  U.S.C.  553(bHA)  from  formal 
rulemaking  requirements.  ("General 
statements  of  policy"  are  also  e.xempt  under 
5  U.S.C.  553Cb)(Al.| 


Federal  courts  have  applied  various  tests, 
singly  or  in  combination,  to  attempt  to 
distinguish  between  interpretative  and 
legislative  rules  (e.g..  '"substantial  impact;" 
"(ieference  to  agency  label:"  "legal  effect:" 
"binding  norm").  See  Administrative 
Confei^nce  of  the  United  States,  A  Guide  To 
Federal  Agency  Ri:lemaking,  55-68  (2d  ed. 
1991).  pages  55  through  68.  More  recently,  in 
determining  whether  rules  are  either 
legislative  or  interpretative,  courts  have 
focused  on  the  legal  effect  of  the  rules.  See 
e^..  American  Min.  Congress  v.  MSHA.  995 
F.2d  1 106  (D.C.  Cir.  1993).  "A  statute  or 
legislative  rule  that  actually  establishes  a 
duly  or  right  is  likely  to  be  relatively  specific 
(and  the  agency's  refinenient  will  be 
interpretative),  whereas  an  agency's  autliority 
lo  create  rights  and  duties  will  typically  be 
relatively  broad  (and  the  agency's  actual 
establishment  of  rights  and  duties  will 
become  an  amendment  merely  because  it 
supplies  crisper  and  more  detailed  lines  than 
the  authority  being  interpreted).  If  that  were 
so.  no  rule  could  (>ass  as  an  interpretation  of 
a  legislative  rule  unless  it  were  confined  to 
parroting  the  rule  or  replacing  the  original 
vagueness  with  another."  Id.  at  1112. 
Consequently,  the  FAA's  delineation  of 
section  503(a)  as  permitting  the  continued 
rec:ordation  of  conveyances  with  omission^ 
or  redactions  of  financial  data  is 
interpretative  and  not  legislative  in  nature. 

Finally,  we  note  that  a  commenter  suggests 
that  the  FAA  should  adopt  a  UCC-like 
approach  and  only  require  that  a  filed 
document  indicate  that  a  party  has  conwyed 
title  to  or  has  an  interest  in  a  civil  aircraft. 
By  this  opinion,  we  intend  only  to  affirm  the 
continuation  of  permitting  schedules 
containing  confidential,  proprietary 
information  to  be  redacted  or  omitted  from 
otherwise  recordable  documents.  With 
respect  to  particular  documents,  the  advice  of 
the  Assistant  Chief  Counsel  for  tbe 
.^e^onautical  Center  should  be  sought 

Sincerely. 
John  H.  Cassady. 
Deputy  Chief  Counsel. 
|FR  Doc.  94-23368  Filed  9-20-94;  8:45  am! 
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Federal  Highway  Administration 
[FHWA  Docket  No.  94-26] 

Availability  of  Documentation  From  the 
National  Intelligent  Vehicle  Highway 
Systems  (IVHS)  Architecture 
Development  Program;  Request  for 
Participation  in  Putjiic  Forums 

agency:  Federal  Highway 
Administration  (FHWA).' DOT. 
ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Department  of 
Transportation  is  making  publicly 
available  the  documentation  from  the 
first  phase  of  the  National  IVHS 
Architecture  Development  Program.  An 
independent  Phase  1  Summary  Report 
will  be  made  publicly  available  as  well. 
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Comments  on  these  materials  are 
requested  from  all  who  choose  to  review 
them.  This  notice  also  announces  a 
series  of  regional  forums  to  present 
these  first  phase  results.  The  comments 
received  through  this  announcement 
and  at  the  forums  will  influence 
upcoming  program  decisions  that  shape 
the  National  IVHS  Architecture  in  the 
second  and  final  phase  of  the  program. 
DATES:  Comments  on  the  documents 
made  available  through  this  notice  must 
be  received  by  November  21.  1994.  Late 
comments  will  be  considered  to  the 
extent  practicable. 
The  forums  are  scheduled  as  follows: 

1.  November  7.  1994.  8:00  am.  to  4:30 
p  m..  Seattle.  Washington. 

2.  November  8.  1994.  8:00  a.m.  to  4:30 
p.m..  San  Francisco.  California. 

3.  November  8.  1994.  800  am.  to  4:30 
p  m..  Denver.  Colorado. 

4.  November  10.  1994,  8:00  am.  to 
4:30  p.m..  Atlanta.  Georgia. 

5.  November  10,  1994.  8:00  a.m.  to 
4:30  p.m.,  Los  Angeles.  California. 

6.  November  15.  1994,  8:00  a.m.  to 
4:30  p.m..  College  Station.  Texas. 

7.  November  15,  1994,  800  a.m.  to 
4:30  p.m.,  Washington,  D.C. 

8.  November  17.  1994.  800  a.m.  to 
4:30  p.m..  Kansas  City.  Missouri. 

9.  November  17.  1994,  8:00  a.m.  to 
4:30  p.m..  New  York.  New  York. 

10.  November  18.  1994.  8:00  a.m.  to 
4:30  p.m..  Chicago,  Illinois. 

11.  November  18,  1994,  8:00  am  to 
4  30  p.m.,  Boston,  Massachusetts. 
ADDRESSES:  Submit  written  requests  for 
the  architecture  documents  and  the 
Phase  I  Summary  Report  by  October  3, 
1994.  to  Mr.  George  Beronio.  Federal 
Highway  Administration  (HTV-10),  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  Requests  for  the  architecture 
documents  must  be  accompanied  by  a 
check  made  payable  to  the  FHWA  in  the 
amount  of  $225.00  as  reimbursement  for 
reproduction  and  shipping.  There  is  no 
fee  for  the  Phase  I  Summary  Report. 
Please  note  that  individual  documents 
or  subsets  of  this  package  of  documents 
(other  than  the  Phase  I  Summary 
Report)  are  not  available  through  this 
announcement. 

Submit  written,  signed  comments  on 
the  documents  and  Summary  Report  to 
the  FHWA  Docket  No.  94-26.  Room 
4232.  HCC-10.  Office  of  Chief  Counsel, 
Federal  Highway  Administration.  400 
Seventh  Street  SW..  Washington,  DC 
20590.  All  comments  received  will  be 
available  for  examination  at  the  above 
address  from  8:30  a.m.  to  3:30  p.m.,  e.t., 
Monday  through  Fri3ay,  except  Federal 
holidays.  Those  desiring  noti^cation  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr 
George  Beronio,  Office  of  Traffic 
Management  and  Intelligent  Vehicle 
Highway  Systems  Applications,  phone 
(202) 366-6111, fax  1202)  366-8712. 
Federal  Highway  Administration.  HTV- 
10.  400  Seventh'Street.  SW.. 
Washington.  DC  20590  Office  hours  are 
from  7:45  a.m.  to  4:15  p  m.,  e.t..  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  The  goal 
of  the  National  IVHS  Architecture 
Development  Program  is  to  document, 
by  the  summer  of  1996.  a  nationwide 
framework  for  implementation  of  IVHS. 
The  architecture  will  help  achieve 
national  compatibility  of  IVHS 
technologies  and  systems  while 
allowing  for  regional  flexibility  in 
building  actual  Systems.  This  national 
architecture  will  also  integrate  the  broad 
range  of  services  available  to  users  of 
IVHS  to  achieve  efficiencies  in  the  use 
of  communications  and  infrastructure 
resources,  while  maintaining  enough 
openness  in  the  system  to  foster  a  rich 
market  for  products  and  services  that 
allows  for  innovation,  expansion,  and 
modernization  over  time. 

Teams  headed  by  Hughes  Aircraft 
Company.  Loral  Federal  Systems  Group. 
Rockwell,  and  Westinghouse  Electric 
Corporation  were  selected  in  September 
1993  to  independently  develop  four 
alternative  system  concepts,  or 
"architectures."  for  a  nationwide  IVHS. 
The  program  is  proceeding  in  two 
phases.  Phase  I.  which  will  conclude  in 
December  1994.  has  involved  the 
definition  and  preliminary  analysis  of 
alternative  concepts.  It  is  the 
documentation  products  of  this  effort 
that  are  being  made  available  through 
this  announcement.  The  most  promising 
concepts  will  be  continued  into  an  18- 
month  Phase  II,  which  will  focus  on 
detailed  analysis  of  these  concepts  and 
resolution  of  differences  such  that  a 
single  consensus  architecture  is 
produced  and  documented. 

A  complete  set  of  12  documents  from 
each  of  the  four  study  teams 
participating  in  this  first  phase  of  the 
architecture  development  will  be  made 
publicly  available  in  mid-October  1994. 
A  Phase  I  Summary  Report  containing 
educational  background  material, 
overviews  of  the  four  architectures,  and 
additional  detail  on  the  implications  of 
each  approach  will  also  be  made 
available  shortly  thereafter. 

The  Phase  I  products  available 
through  this  announcement  are  as 
follows:  (1)  Mission  Definition,  a 
discussion  of  each  team's  goals  and 
philosophy,  with  a  technical  discussion 
of  o[>erational  constraints  each  team 
perceives;  (2)  Vision  Statement,  a  non- 


technical narrative  depiction  of  the 
teams"  conception  of  their  architectures 
over  the  next  20  years  in  urban,  inter- 
urban,  and  rural  contexts;  (3)  Logical 
Architecture,  a  set  of  diagrams  and 
textual  statements  describing  the 
relationship  between  each  architecture's 
functions  and  its  information  needs;  (4) 
Physical  Architecture,  a  further  set  of 
diagrams  and  specifications  that 
transpose  the  logical  architecture 
components  onto  the  physical  systems 
that  make  up  IVHS;  (5)  Traceability 
Matrix,  which  ensures  that  all  required 
high-level  IVHS  services  are  accounted 
for  at  the  lowest  levels  of  the 
architecture  (both  logical  and  physical); 
(6)  Evolutionary  Deployment  Strategy,  a 
three-tiered  set  of  temporal  snapshots 
(at  5.  10.  and  20  years)  of  the 
architecture,  and  how  the  teams 
envision  the  progression  from  the 
present  towards  their  final  vision  at  the 
20-year  mark;  (7)  Architecture 
Evaluation  Plan,  which  describes  the 
method(s)  used  by  each  team  in  the 
analysis  of  its  architecture;  (8)  Initial 
Cost  Analysis,  an  attempt  at  pricing  the 
various  ways  in  which  IVHS  will  be 
delivered  through  products  and 
services,  including  a  market  analysis 
and  suggestion  of  how  "service 
packages  "  could  be  marketed;  (9) 
Feasibility  Study  (inclufhng  risk 
analysis)  exploring  the  various  technical 
and  institutional  risks  to  which  each 
architecture  is  subject,  and  how  each 
team  proposes  to  mitigate  these  risks; 
(10)  Analysis  of  Data  Loading 
Requirements,  exploring  the  wire  and 
wireless  communications  demands  on 
the  architecture;  (11)  Initial  Performance 
and  Benefits  Summary,  a  discussion  of 
the  ways  in  which  each  architecture 
contributes  to  the  broader  goals  of  IVHS; 
and  (12)  Preliminary  Evaluation  Results 
Summary,  detailing  the  results  of 
analysis,  in  particular  the  simulation 
modeling. 

DOT  is  interested  in  the  opinions  of 
the  public,  industry,  all  levels  of 
government,  public  and  private 
transportation  agencies,  and  other 
stakeholder  organizations  who  review 
these  documents.  Specifically,  DOT  is 
interested  in  comments  regarding  the 
technical  feasibility,  user  acceptability, 
and  general  viability  of  the  four 
proposed  architectures.  Those  who  wish 
to  provide  comments  only  on  the  Phase 
I  Summary  Report  are  encouraged  to  do 
so  as  well. 

The  entire  set  of  documents  (except 
the  Phase  I  Summary  Report)  can  be 
obtained  for  $225.00,  to  cover  the  cost 
of  reproduction  and  shipping.  Those 
who  wish  to  view  the  documents  at  no 
cost  may  do  so  at  multiple  locations 
throughout  the  United  States;  for  dates 


of  availability  and  locations  nearest  to 
you.  contact  the  FHWA  at  the  address 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  Phase  I 
Summary  Report  will  be  sent  in  late 
October,  free  of  charge,  to  all  who 
respond  to  this  announcement.  The 
Phase  I  Summary  Report  will  also  be 
available  to  all  who  attend  the  public 
forums. 

A  series  of  11  public  forums  will  be 
held  during  the  second  and  third  weeks 
of  November  1994  to  present  the 
architectural  approaches  developed  in 
the  first  phase  of  the  architecture 
program,  and  to  allow  for  stakeholder 
input  based  on  the  information 
presented.  Dates  and  general  locations 
of  these  forums  are  listed  above  under 
DATES.  More  information  on  these 
regional  forums,  including  specific 
locations,  may  be  obtained  from  the 
FHWA  contact  listed  above. 

The  comments  received  as  a  result  of 
this  announcement,  as  well  as  the 
information  obtained  during  the 
upcoming  series  of  public  forums,  will 
be  used  in  the  process  of  selecting 
which  of  the  four  architecture  concepts 
vv'ili  continue  into  Phase  II  of  the 
program.  This  second  phase  will  begin 
in  early  1995. 

Authority:  23  U.S.C.  315;  49  CFR  1.48; 
Pub.  L.  102-240,  Sees.  6051-6059,  105  Sfat. 
1914.  2189-2195. 

Issued  on:  September  15,  1994. 
Rodney  E.  Slater, 

Federal  Highway  Administrator 

|FR  Doc.  94-23298  Filed  9-20-94:  8:45  am] 

BILUNG  CODE  491&-22-P 


Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  Georgetown  Branch  Transitway 
and  Trail,  Montgomery  County,  MD 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  (EIS). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  Maryland 
Mass  Transit  Administration  (MTA) 
intend  to  undertake  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA).  MTA  will  ensure  that  the 
EIS  also  satisfies  the  requirements  of  the 
Maryland  Environmental  Policy  Act 
(MEPA). 

This  effort  will  be  performed  in 
cooperation  with  the  Montgomery 
County  Department  of  Transportation 
(MCDOT).  Other  key  supporting 
agencies  include  the  Metropolitan 
Washington  Council  of  Governments 


(MWCOG),  the  Washington 
Metropolitan  Area  Transit  Authority 
(WMATA),  and  the  Maryland-National 
Capital  Park  and  Planning  Commission 
(M-NCPPC). 

The  EIS  will  evaluate  transportation 
improvements  in  the  corridor  between 
the  central  business  districts  (CBDs)  in 
Bethesda  and  Silver  Spring,  Maryland. 
In  particular,  the  focus  will  be  on  the 
former  CSX  Railroad  Georgetown 
Branch  right-of-way  (ROW)  which  has 
been  purchased  by  Montgomery  Coimty. 
Additionally,  the  corridor  will  connect 
the  Bethesda  and  Silver  Spring 
Metrorail  stations  located  in  the 
respective  CBDs.  In  addition  to  a 
proposed  transitway,  which  may  be 
either  a  busway  or  light  rail  transit  in 
conjunction  with  a  parallel  hiker/biker 
trail,  the  EIS  will  evaluate  the  No-Build 
and  the  Transportation  System 
Management  (TSM)  alternatives  and  any 
new  alternatives  generated  through  the 
scoping  process.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations, 
and  federal,  state,  and  local  agencies, 
and  through  a  public  meeting.  See 
SUPPLEMENTARY  INFORMATION  below  for 
details. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  the  MTA  by  October  26, 1994. 
See  ADDRESSES  below. 

Scoping  Meeting:  The  public  scoping 
meeting  will  be  held  on  Wednesday, 
October  5,  1994,  between  3  p.m.  and  9 
p.m.  at  the  Armory  Place.  See 
ADDRESSES  below.  People  with  special 
needs  should  contact  Lisa  CoUetti  or 
Diane  Melia  at  the  MTA  at  the  address 
below  or  by  calling  (410)  333-3376  or 
(410)  333-3389.  A  TDD  number  is  also 
available:  (410)  539-3497.  The  building 
is  accessible  to  people  with  disabilities. 
It  is  located  within  two  (2)  blocks  of  the 
Silver  Spring  Metrorail  station  and  is 
served  by  major  Metrobus  and  Ride-On 
bus  routes. 

The  meeting  will  be  held  in  an  "open- 
house"  format  and  project 
representatives  will  be  available  to 
discuss  the  project  throughout  the -time 
period  given.  Informational  displays 
and  written  materials  will  also  be 
available  throughout  the  time  period 
given.  In  addition  to  written  comments 
which  may  be  made  at  the  meeting  or 
as  described  below,  a  stenographer  will 
be  available  at  the  meeting  to  record 
comments. 

ADDRESSES:  Written  comments  on 
project  scope  should  be  sent  to  Mr. 
Ernest  Baisden,  Project  Manager, 
Maryland  Mass  Transit  Administration, 
300  West  Lexington  Street,  Baltimore, 


MD  21201.  The  Scoping  meeting  will  be 
held  at  the  following  location:  Armor\' 
Place,  925  Wayne  Avenue,  Silver 
Spring,  MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  T.  Garrity,  Jr.,  Transportation 
Program  Specialist,  Federal  Transit, 
Administration,  Region  III,  (215)  656- 
6900. 

SUPPLEMENTARY  INFORMATION: 
I.  Scoping 

FTA  and  the  MTA  invite  interested 
individuals,  organizations,  and  federal, 
state,  and  local  agencies  to  participate  in 
defining  the  alternatives  to  be  evaluated 
in  the  EIS  and  identifying  any 
significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  Scoping  comments  may  be 
made  at  the  public  scoping  meeting  or 
in  writing.  See  DATES  and  ADDRESSES 
.sections  above  for  locations  and  times. 
During  scoping,  comments  should  focus 
on  identifying  specific  social,  economic, 
or  environmental  impacts  to  be 
evaluated  and  suggesting  alternatives 
which  are  more  cost  effective  or  have 
less  environmental  impact  while 
achieving  similar  transit  objectives. 

Scoping  materials  will  be  available  at 
the  meeting  or  in  advance  of  the 
meeting  by  contacting  Lisa  Colletli  or 
Diane  Melia  at  the  MTA  as  indicated 
above. 

n.  Description  of  Study  Area  and 
Project  Need 

The  study  area  and  corridor  is  wholly 
within  Montgomery  County.  It  is 
approximately  4  V2  miles  long  and 
connects  the  CBDs  of  Bethesda  and 
Silver  Spring.  The  corridor  also 
connects  two  heavily  used  Metro 
stations  and  two  major  employment 
centers. 

Existing  transit  service  in  the  study 
area  is  provided  by  Ride-On  and 
Metrobus.  Existing  traffic  is  primarily 
carried  by  East-West  Highway  (MD  410) 
with  high  traffic  volumes  and  poor 
level-of-ser\'ice  at  many  of  the 
signalized  intersections. 

The  proposed  transitway  is  intended 
to  provide  a  high  quality  connection 
between  the  two  branches  of  the  Metro 
Red  Line;  to  support  economic  viability 
of  the  Bethesda  and  Silver  Spring  CBDs 
through  greater  transit  accessibility; 
contribute  to  higher  transit  modal  splits 
for  work  trips  to  the  CBDs  and 
employment  centers;  improve  cross- 
county  movement  by  public 
transportation  to  help  achieve  regional 
clean  air  goals;  and  improve  travel  time 
in  the  Bethesda-Silver  Spring  corridor 
including  improved  access  to  the 
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Bethesda  and  Silver  Spring  Metrorail 
stations. 

III.  Alternatives 

The  alternatives  proposed  for 
evaluation  include:  No-Build  which 
involves  no  change  to  transportation 
services  or  facilities  in  the  corridor 
beyond  those  improvements  currently 
programmed;  the  TSM  alternative  which 
focuses  on  operational  and  low-cost 
capital  improvements  lo  transit  routes 
and  services  in  the  corridor;  the  light 
rail  transit  (LRT)  alternative  which 
consists  of  providing  light  rail  service 
along  the  4.4  mile  right-of-way, 
primarily  using  single-track  with 
double-track  passing  se<:tions,  with  a 
parallel  hiker/biker  trail;  and  the 
busway  alternative  which  consists  of 
providing  bus  service  along  the  4.4  mile 
right-of-way  with  a  parallel  hikprA)iker 
trail.  Five  stations  are  proposed  for  both 
the  light  rail  transit  and  busway 
alternatives:  Bethesda.  C^nneclicut 
Avenue.  Lyttonsvilie.  Spring  Street,  and 
Silver  Spring,  with  future  stations  to  be 
studied  for  operational  feasibility. 


IV.  Probable  Efihcts 

FTA  and  MTA  plan  to  evaluate  in  the 
EIS  all  significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives.  Among  the  primary  issues 
are  the  expected  increase  in  transit 
ridership.  the  expected  increase  in 
mobility  for  the  corridor's  transit 
dependent,  the  support  of  the  region's 
air  quality  goals,  the  capital  outlays 
needed  to  construct  the  project,  the  cost 
of  operating  and  maintaining  the 
facilities  created  by  the  project,  and  the 
Hnancial  impacts  on  the  funding 
agencies.  Environmental  and  social 
impacts  proposed  for  analysis  include 
land  use  and  neighborhood  impacts, 
traffic  and  parking  impacts  near 
stations,  health  and  safety  impacts, 
impacts  on  wetland  and  parkland  areas, 
and  noise  and  vibration  impacts. 
Impacts  on  natural  areas,  rare  and 
endangered  species,  and  air  and  water 
quality,  will  also  be  covered.  The 
impacts  will  be  evaluated  both  for  the 
construction  period  and  for  the  long 
term  period  of  operations.  Moasun^s  to 
mitigate  adverse  impacts  will  be 
identified. 


V.  FTA  Procedores 

In  accordance  with  federal 
transportation  planning  regulations  (23 
CFR  Part  450),  the  draf^  EIS  will  be 
prepared  in  conjunction  with  a  major 
transportation  investment  study  and 
document  the  results  of  that  study, 
including  an  evaluation  of  the  social, 
economic,  and  environmental  impacts 
of  the  alternatives.  Upon  completion  of 
the  MIS/DEIS,  and  on  the  basis  of  the 
comments  received,  the  MTA 
Administrator  in  concert  with  the 
Secretary  of  the  Maryland  Department 
of  Transportation  (MDOT)  and  in 
consultation  with  Montgomery  County, 
MWCOG,  and  other  affected  agencies, 
will  select  a  locally  preferred 
alternative.  Then  MTA,  as  lead  agency, 
will  seek  to  continue  with  further 
preliminary  engineering  and 
preparation  of  the  Final  EIS. 

Issued  on:  Sepiemt)er  15,  1994. 
Sheldon  A.  Kinbar, 
Regional  Administrator. 
|FR  Doc  94-23299  Filed  9-20-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put)ljshed  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L   04-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  COMMUNICATIONS  COMMISSION 

Erratum 

FCC  Open  Commission  Meeting. 
Monday,  September  19,  1994 

Information  appearing  in  Itom  No.  3 
of  subjects  to  be  considered  at  the 
September  19  Open  Meeting  of  the 
Federal  Communications  Commission  is 
corrected  to  change  the  rulemaking 
number  to  "RM-8143." 

Item  No.,  Bureau,  and  Suhji'ct 

3 — Common  Carrier — Title:  Amendment  of 
Part  68  of  the  Commission's  Rul«s 
Cxjnccrning  Compatibility  of  PHX  and  KTS 
Systems  with  Enhanced  Emergency  Calling 
Systems  (RM-8143)  and  Inquiry  into  the 
Compatibility  of  Wireless  Services  with 
Enhanced  Emergency  Calling  Systems. 
Dated:  Septeml)er  16.  1994. 

Foditrnl  Communications  Commission. 

William  F.  Caton, 

Acting  Secrvtary. 

|FR  D(k:  94-23396  Filed  9-16-94;  4:23  pm| 

BILLING  COOE  S712-«1-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Mo(!ting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  5.52b),  notice  is  hereby  given  that 
the  Federal  D<;posit  Insuranct; 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:30  a.m.  on 
Monday,  September  2t),  1994,  to 
{:onsider  the  following  matter: 

Memorandum  and  ntsolution  re:  Revised 
[)roposed  amendments  to  l';irl  34.5  of  the 


Corporation's  rules  and  regulations,  entitled 
"Community  Reinvestment."  whii.h  would 
provide  clearer  guidance  to  rinancial 
institutions  on  the  nature  and  extent  of  their 
Community  Reinvestment  Act  obligation  and 
the  methods  by  which  the  obligation  would 
Ih)  assessed  and  enforced. 

The  meeting  will  be  hold  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-17th  Street, 
N.W.,  Washington,  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  mooting. 
Tho.se  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice); 
(202)  942-3111  (TT"y).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  Septemljer  19,  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
|FR  l)(x:.  94-23542  Filed  9-19-94.  4:(K)  pm| 

BILLING  COOE  S714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  2:00  p.m.,  Monday, 

S(!pt«!niber  20,  1994. 

PLACE:  Marriner  .S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20lh  and  21st  .Strmsts, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Suimnary  Af>f!ndu 

Be{:ause  of  their  routine  nature,  no 
substantive  discussion  of  the  following 
items  is  anticipated.  Thtise  inattr;rs  will 


Ih!  voted  on  without  discussion  unhrss 
a  member  of  the  Board  requests  that  thr; 
items  be  moved  to  the  dis<;ussion 
agenda. 

1.  Publication  for  comment  of  proposiHl 
amendments  to  the  Hoard's  risk-based  capital 
guidi^lines  fur  state  member  banks  and  iNink 
holding  companies  ntgarding  (.ountry  risk. 
transfer  treatment. 

2.  (a)  Request  by  Fleet  Finuiu  iai  (iroup. 
Inc.,  Providence,  Rhode  Island,  for  an 
exemption  from  the  anti-tying  provisidiis  of 
section  106  of  the  Hank  Molding  (ximpany 
Act;  and  (b)  a  related  proi)osed  amendment 
for  public  c:omment  to  mcnlify  Ri-giilatioii  Y 
(Hank  Holding  (x)m|)anies  and  (Change  in 
Dank  (>)ntn>l)to  ap|>ly  the  exemptimi  to  uU 
banks. 

Discussion  Agenda 

3.  Publicatiun  fur  cuninient  of  n  revist-d 
proposal  to  amend  Ri>gulation  HI) 
((k>mmunity  Reinvestment)  (|>ni|H>sed  earlier 
forc;omment;  (kM.ket  No.  R-OH22)  and  n-Uited 
conforming  amendments  to  Regulation  C 
(Home  Mortgage  Disi.lusure). 

4.  Any  items  curried  forward  froiii  a 
previously  aiuiouiu.t^d  meeting. 

Note:  This  mtH^tuig  will  l>e  recorded  loi  the 
iienefit  of  those  unable  to  attend.  (Cassettes 
will  be  available  for  listening  in  the  Hoard's 
Freedom  of  Information  Office,  and  copies 
may  be  ordentd  for  $5  |)er  c.osscftte  by  c  ailing 
(21)2)  452-3684  c»r  by  writing  to: 
Frecsdom  of  Information  Office,  Hoard  of 

Governors  of  the  Federal  Reserv'i!  .System, 

Washington.  DC  20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Jc)s»!ph  R  Coync!,  As.Mst.uil  to  tin- 
Board;  (202) 452-3204. 

l)ali!cl   .Si-pli-ml>er  19,  1994. 
Jennifer  J.  luhnson, 
Dffitity  Se<Telar\'  of  the  Hoard. 
|FR  Doc    94-23501  Filctd  9-l'»-94;  2:16  pni| 
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Protection  Agency 

40  CFR  Parts  80.  85,  86.  88  and  600 
Standards  for  Emissions  From  Natural 
Gas-Fueled,  and  Liquefied  Petroleum 
Gas-Fueled  Motor  Vehicles  and  Motor 
Vehicle  Engmes.  ara  Certification 
Procedures  for  Aftermarke!    ^cnversior^; 
Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  80,  85,  86.  88  and  600 
[AMS-fRL-*892-e] 

Standards  for  Emissions  From  Natural 
Gas-Fueled   .ind  Liquefied  Petroleum 
Gas-Fueled  Motor  Vehicles  and  Motor 
Vehicle  Engines,  and  Certification 
Procedures  for  Attermarket 
Conversions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  Today's  rule  provides 
emission  standards  and  test  procedures 
for  the  certification  of  now  natural  gas- 
fueled,  and  liquefied  petroleum  gas- 
fueled  light-duty  vehicles,  light-duty 
trucks,  heavy-duty  engines  and  vehicles, 
and  motorcycles.  The  regulations  are 
effective  with  the  1997  model  year, 
although  optional  certification  prior  to 
the  1997  model  year  will  be  available. 
Today's  rule  also  provides  fuel  economy 
test  procedures  and  calculation 
equations  for  natural  gas- fueled  light- 
duty  vehicles  and  trucks,  effective  upon 
publication,  to  allow  these  vehicles  to 
be  included  in  a  manufacturer's 
corporate  average  fuel  economy  (CAFE). 
Finally,  today's  rule  provides 
procedures  for  the  certification  of 
aftermarket  conversion  equipment  to 
allow  a  vehicle  or  engine  to  operate 
completely  or  in  part  on  a  fuel  other 
than  the  fuel  for  which  it  was  originally 
designed  and  manufactured. 

This  action  is  l)eing  taken  in  order  to 
remove  the  possibility  that  the  absence 
of  such  standards  could  hinder  the 
development  of  natural  gas  and 
liquefied  petroleum  gas  as 
transportation  fuels.  These  standards  are 
intended  to  provide  a  comparable 
degree  of  environmental  protection  to 
that  afforded  by  the  standards 
applicable  to  gasoline,  diesel  and 
methanol  vehicles,  and  to  ensure  that 
aftermarket  conversions  do  not  degrade 
the  emissions  performance  of  the 
vehicles  or  engines  being  converted. 

DATES:  Except  as  specified  elsewhere  in 
this  DATES  section,  this  final  rule  is 
effective  September  21.  1994. 

The  effective  date  of  §^  80.32,  80.33. 
fl6.001-9(d)(l)(iv),  86  001-28(h). 
86.004-9(d)(l)(iv).  86.004-28(h). 
86.098-«(d)(l)(iv).  86.098-28(h), 
86.099-8(d)(l)(iv).  86.150-98(d)  and 
86.157-98  is  November  21,  1094.  unless 
notice  is  received  by  October  21,  1994 
that  interested  parties  wish  to  submit 
adverse  or  critical  comments  on  these 
sections.  If  the  effective  date  is  changed. 


timely  notice  will  be  published  in  the 
Federal  Register. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
21.  1994.  except  as  specified  elsewhere 
in  this  DATES  section. 

40  CFR  85.503.  85.505.  86.542-90. 
86.094-23.  86.095-24.  86.095-35. 
86.1242-90.  86  098-28,  86.113-94. 
86.1344-94.  86.142-90.  86.150-98. 
86.513-94  and  600.113-93  are  not 
effective  until  the  Office  of  Management 
and  Budget  (OMB)  has  approved  the 
information  collection  requirements 
contained  in  tS^m.  A  document  will  be 
published  m  the  Federal  Register  when 
OMB  has  approved  the  information 
collection  requirements. 

ADDRESSES:  Written  comments  on  those 
sections  effective  November  21.  1994 
should  be  submitted  both  to  the  contact 
person  for  this  rule  (see  FOR  FURTHER 
INFORMATION  CONTACT)  and  to  the  docket 
for  this  rulemaking  at  the  following 
address.  Materials  relevant  to  this  rule 
have  been  placed  in  Docket  No.  A-92- 
14  by  EPA.  The  docket  is  located  at:  Air 
Docket  Section.  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW.. 
Washington.  DC  20460  in  room  M-1500. 
Waterside  Mall  (ground  floor),  and  may 
be  inspected  between  8  a.m.  and  4  p.m. 
on  weekdays.  EPA  may  charge  a 
reasonable  fee  for  copying  docket 
materials.  In  addition,  copies  of  the 
Summary  and  Analysis  of  Comments 
document,  which  develops  certain 
issues  relevant  to  this  final  rulemaking, 
may  be  obtained  by  request  from  the 
contact  person  below.  'This  document 
contains  the  Agency's  response  to  the 
public  comments  received  in  regard  to 
the  Notice  of  Proposed  Rulemaking 
(NPRM). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mueller.  Regulation  Development 
and  Support  Division.  U.S. 
Environmental  Protection  Agency.  2565 
Plymouth  Road.  Ann  Arbor.  Michigan 
48105;  phone  (313)  668-4275.  To  obtain 
copies  of  this  final  rule  or  the  Summary 
and  Analysis  of  Comments  document 
please  contact  Ms.  Donna  Hoover  at 
(313)  668-4278  or  at  the  above  address. 
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I.  Introduction 

Recently  there  has  been  increasing 
interest  in  the  use  of  non-petroleum 
transportation  fuels  for  a  variety  of 
reasons,  including  the  potential 
environmental  benefits  offered  by  these 
fuels.  Natural  gas  and  liquefied 
petroleum  gas  (LPG)  are  among  the  more 
prominent  of  these  fuels,  along  with 
methanol  and  ethanol.  EPA 
promulgated  emission  standards  for 
methanol-fueled  vehicles  on  April  11. 
1989  (54  FR  14426)  due  to  the  imminent 
commercialization  of  those  vehicles. 
However,  there  are  currently  no 
emission  standards  in  place  for  vehicles 
which  operate,  all  or  in  part,  on  natural 
gas  and  LPG.  This  lack  of  standards  is 
seen  as  a  potential  barrier  to  the 
widespread  commercial  introduction  of 
these  vehicles  into  the  marketplace  due 
to  the  uncertainties  the  manufacturers 
face  regarding  potential  future  standards 
where  EPA  has  not  yet  addressed  any  of 
the  issues  involved.  In  addition,  the 
recent  rise  in  interest  in  these  fuels  has 
resulted  in  increased  interest  in 
aftermarket  conversions  (i.e..  the 
conversion  of  a  vehicle  or  engine  to 
operate  on  a  fuel  other  than  that  for 
which  it  was  originally  designed  and 
certified  to  of)erate).  Again,  the  lack  of 
defined  certification  procedures  for 
conversions,  as  well  as  the  absence  of  a 
method  to  demonstrate  good  emissions 
performance  of  such  conversions,  are 
seen  as  potential  barriers  to  their  mure 
widespread  use  for  two  reasons.  First, 
the  lack  of  defined  certification 


procedures  leads  to  uncertainty  among 
converters  as  to  whether  the 
conversions  they  perform  constitute 
tampering  and  result  in  the  potential 
associated  liability.  Second,  the 
potential  for  environmental  benefits 
associated  with  gaseous  fuels  has  led  to 
increased  interest  in  marketing 
conversions  as  an  environmental 
strategy.  The  lack  of  a  recognized 
procedure  for  confirming  emissions 
performance  has  been  seen  as  hindering 
efforts  to  market  conversions  in  this 
manner.  Thu.s,  in  order  to  remove  these 
potential  barriers  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
proposing  emission  standards  for 
natural  gas  and  LPG  vehicles,  and 
certification  procedures  for  aftermarket 
conversions  on  November  5. 1992  (57 
FR  52912). 

A  public  hearing  was  held  on 
Decemhpr  3.  1992,  in  Ann  Arbor, 
Michigan  at  which  verbal  comments  on 
the  NPRM  were  received.  Written 
comments  responding  to  the  proposal 
were  also  received  fi-om  34  public  and 
private  parties.  The  Agency  fully 
considered  all  comments  received  in 
developing  today's  final  rule. 

The  remaining  sections  of  this 
preamble  describ)e  EPA's  resolution  of 
the  issues  associated  with  the 
nilcmaking.  Section  U  describes  today's 
action  and  summarizes  the  new- 
requirements.  Section  III  reviews  the 
major  comments  received  on  the  NPRM 
and  the  Agency's  analysis  of  those 
comments.  Subsequent  sections 
summarize  the  technical  feasibility, 
leadtime  requirements,  environmental 
effects,  and  economic  effects  associated 
with  today's  action. 

II.  Description  of  Action 

This  section  describes  each  provision 
of  today's  rule.  In  general,  today's  rule 
extends  the  coverage  of  the  existing 
federal  motor  vehicle  emissions 
program  to  include  natural  gas  and  LPG 
vehicles  (hereinafter  referred  to  as 
gaseous-fueled  \ehicles).  As  such.  EPA's 
current  regulations  governing 
certification,  production  line,  and  in-use 
requirements  are  for  the  most  part 
adopted  for  gaseous-fueled  vehicles. 
Rather  than  present  an  exhaustive 
review  of  the  entire  federal  emissions 
program,  this  section  contains  a  basic 
description  of  die  gaseous-fueled 
vehicle  regulations  and  highlights 
where  these  regulations  differ  from 
those  currently  in  place  for  other 
vehicles.  For  additional  information  on 
the  new  or  existing  program 
requirements  the  reader  is  referred  to 
the  accompanying  regulations  appearing 
at  the  end  of  today's  notice,  and  Title 
40.  parts  80,  85.  86.  88  and  600  of  the 


Code  of  Federal  Regulations,  which  this 
rulemaking  amends. 

A.  Timing 

EPA  proposed  that  these  standards  be 
effective  with  the  1994  model  year,  and 
explained  that  the  Agency  did  not 
expect  that  significant  lead-time  for 
developing  emission  control  technology 
would  be  required  for  compliance. 
Nonetheless,  because  this  rule  is  not 
being  promulgated  until  after  the  start  of 
the  1994  model  year,  EPA  no  longer 
believes  that  there  is  sufficient  time  to 
certify  vehicles  and  engines  pursuant  to 
tliese  regulations  for  the  1994  model 
year.  Further.  EPA  received  several 
comments  stating  that  leadtime  was 
required  for  technology  development, 
especially  for  durability  demonstration, 
in  addition  to  that  required  for  the 
certification  process  alone.  Therefore, 
EPA  is  promulgating  the  standards  to  be 
effective  with  the  1997  model  year. 
Finally,  the  refueling  requirements  for 
gaseous-fueled  vehicles  vdll  be 
implemented  consistent  with  the 
recently  finalized  refueling  emission 
standards  for  other  vehicles  (three  year 
phase-in  beginning  with  the  1998  model 
year  for  hght-duty  vehicles  and  the  2001 
model  year  for  light-duty  trucks).'  The 
requirements  for  refueling  stations  will 
take  effect  on  January  1,  1998  for  large 
volume  stations,  with  a  two  year  delay 
until  January  1.  2000  for  those  stations 
which  dispense  less  than  10,000  gallons 
per  month  on  a  gasoline  equivalent 
basis.  This  phase  in  for  smaller  stations 
is  consistent  with  the  approach  taken 
with  the  dispensing  rate  limits  placed 
on  gasoline  refueling  stations  contained 
in  the  evaporative  emissions  final  rule.^ 

EPA  proposed  that  manufacturers  be     ' 
allowed  to  certify  engines  and  vehicles 
produced  prior  to  the  effective  model 
year  in  order  to  include  engines  in  the 
emissions  trading  and  ban£ng  program, 
and  to  include  vehicles  in 
manufacturers'  corporate  a\-erage  fuel 
economy.  EPA  received  no  adverse 
comments  on  this  aspect  of  the 
proposal.  For  this  reason,  manufacturers 
may  choose  to  comply  prior  to  the  1997 
model  year,  including  the  1994  model 
year. 

Including  1994  model  year  engines  in 
the  emissions  trading  and  banking 
program  and  raises  an  issue  whether 
engines  manufactured  in  model  year 
1994  prior  to  the  promulgation  of  this 
rule  may  be  included  in  the  program.  A 
similar  situation  was  confronted  in  the 
origina]  banking  and  trading  rule.  There, 
EPA  allowed  banking  for  the  full  1990 
model  year,  even  though  the  rule  was 


'  59  FR  16262.  .\pril  6.  1994. 
'  58  FR  16002.  March  24. 1993. 


promulgated  on  July  26,  1990.  Sw  55  FR 
30584,  30587.  In  that  case,  EPA  placed 
certain  restrictions  on  the  inclusion  of 
1990  model  year  engines,  to  ensure 
credits  were  only  given  for  significant 
reductions  below  the  1990  standards. 
This  was  to  ensure  that  "windfall" 
credits  from  exceeding  the  arguably 
"lax"  pre-1991  standards  would  not  be 
used  in  the  transition  to  the  more 
stringent  1991  standards.  As  a  result,  if 
no  restrictions  on  trading  and  banking 
wore  imposed,  then  the  engines  that  had 
always  exceeded  the  1990  standards 
would  for  the  first  time  be  able  to  use 
the  extra  reductions  as  "windfall" 
credits  to  offset  engines  that  did  not  j-ef 
meet  the  new  and  more  stringent  1991 
standards.  See  55  FR  at  30597. 

EPA  does  not  believe  such  restrictions 
are  necessary  in  this  case.  Since  1991 . 
engines  using  other  fuels,  such  as 
methanol,  have  been  able  to  generate 
credits  to  offset  higher  emitting  engines. 
EPA  believes  that  gaseous-fueled 
engines  should  have  an  equal 
opportunity  to  use  such  credits  as 
gasoline-,  diesel-,  and  methanol-fueled 
engines,  now  that  emissions  standards 
and  test  procedures  are  in  place  in  time 
for  the  1994  model  year.  As  EPA 
explained  in  the  response  to  comments 
in  the  trading  and  banking  final  rule, 
CNG  engines  were  not  included  at  that 
time  due  to  the  absence  of  standards, 
test  procedures,  and  certification 
protocols.  See  id  at  30609.  Now  that 
these  rules  are  in  place,  there  is  no 
longer  any  reason  to  disadva.itage  CNG 
engines  vis  a  vis  other  fuels. 

In  addition.  EPA  does  not  believe  that 
the  credits  manufacturers  might  obtain 
^  from  gaseous- fueled  engines  are 
"windfall."  since  they  arguably  would 
not  have  manufactured  such  engines  in 
model  year  1994  but  for  EPA's  actions 
to  provide  an  incentive  to  do  so.  Rather. 
EPA  believes  manufacturers  had  an 
incentive  to  manufacture  gaseous-fueled 
engines  based  on  EPA  actions  prior  to 
this  final  rule.  EPA  proposed  these 
standards  in  November  1992.  and  began 
developing  these  standards  substantially 
before  that.  EPA  beheves  this  overall 
incentive  further  supports  allowing 
manufacturers  to  include  all  1994  model 
year  engines  in  the  trading  and  banking 
program. 

The  aftermarket  conversion 
certification  procedures  contained  in 
today's  rule  are  available  to  converto.'-s 
as  a  way  of  obtaining  an  exemption  from 
the  tampering  prohibition.  Since  this 
procedure  creates  an  exemption  and  is 
optional  it  will  be  available  upon 
publication  in  the  Federal  Register. 
EP.\'s  current  policy  toward 
conversions  will  ccmtinue  to  apply  to 
aftermarket  conversions  which  hav^  not 
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received  an  exemption  under  this  new 
procram.' 

Tne  Administrative  Prcx;edure  Act 
requires  30  days  notice  before  a  rule 
may  become  effective,  except  under 
certain  circumstances  such  as  when  the 
rule  recognizes  an  exemption  or  when 
the  Agency  can  demonstrate  good  cause 
for  immediate  effect.  The  Agency 
believes  it  has  good  cause  for  this  rule 
to  take  immediate  effect  in  the  case  of 
the  new  vehicle  standards  since 
compliance  with  the  new  vehicle 
standards  is  optional  until  well  after  the 
30  day  period.  In  the  case  of  aftermarket 
conversions,  because  this  rule  creates  an 
exemption  from  the  tampering 
prohibition  under  section  203  of  the  Act 
it  does  not  require  30  days  notice,  and 
this  exemption  will  be  available  upon 
publication  in  the  Federal  Register. 

B.  New  Vehicle  Standards 

The  new  gaseous- fueled  vehicle  and 
engine  emission  standards  contained  in 


today's  notice  are  effective  with  the 
1997  model  year.  Optional  compliance 
prior  to  the  1997  model  year  is  available 
to  manufacturers  who  wish  to  include 
their  vehicles  and  engines  in  emissions 
averaging,  trading  and  banking 
programs,  as  well  as  the  CAFE  program 
in  the  case  of  natural  gas- fueled 
vehicles. 

In  general,  the  Agency  seeks  to 
control  vehicles  operated  on  alternative 
fuels  so  that  their  emissions  are  no 
greater  than  their  petroleum-fueled 
counterparts.  Thus,  the  exhaust 
emission  standards  for  gaseous-fueled 
vehicles  are  numerically  equivalent  to 
those  which  apply  to  other,  currently 
regulated  vehicles  and  engines.  The 
only  significant  departure  from  this 
approach  is  in  the  area  of  hydrocarbon 
(HC)  standards  for  natural  gas  fueled 
vehicles  and  engines.  Prior  to  the  1994 
model  year,  regulated  vehicles  [i.e., 
gasoline,  petroleum  diesel  and 


methanol)  are  only  required  to  meet 
total  hydrocarbon  (THC)  standards. 
However,  beginning  with  the  1994 
model  year,  currently  regulated  light- 
duty  vehicles  and  light-duty  trucks  will 
also  be  required  to  meet  separate 
nonmethane  hydrocarbon  (NMHC) 
standards  as  part  of  the  Tier  1 
requirements  of  the  Clean  Air  Act.-*  For 
natural  gas-fueled  light-duty  vehicles 
and  light-duty  trucks  only  the  NMHC 
standards  will  apply.  In  the  case  of 
natural  gas-fueled  heavy-duty  engines. 
NMHC  standards  which  provide  the 
same  degree  of  NMHC  control  as  the 
current  THC  standards  provide  for 
petroleum-fueled  vehicles  will  apply.  In 
the  case  of  LPG  vehicles  and  engines, 
the  HC  standards  are  the  same  as  those 
for  currently  regulated  vehicles.  A 
summary  of  today's  gaseous-fueled 
vehicle  emission  standards  is  contained 
in  Tables  1  through  4. 


Table  1.— Emission  Standards  for  1997  and  Uter  Model  Year  Gaseous-Fueled  Light-Duty  Vehicles  (q/mi)' 


Fuel 


Standards^ 


THC 


NMHC 


CO 


NO, 


PM3 


Evapo- 
rative hy- 
drocar- 
bons (g/ 
test) 


Intermediate  Useful  Life  Standards* 


Natural  Gas                               

Tier  0 

0.34 
0.25 

3.4 
3.4 

1.0 
0.4 

0.20 
0.08 

2.0 

Natural  Gas                             

Tier  1  

2.0 

LPG                                      

Tier  0 

0.41 
0.41 

3.4 
3.4 

1.0 
0.4 

0.20 

ao8 

2.0 

LPG            

Tier  1  

0.25 

2.0 

Full  Useful  Life  Standards* 


Natural  Gas  » Tier  1 


LPG 


Tier  1 


0.31 
0.31 


4.2 
4.2 


0.6 
0.6 


0.10 
0.10 


'  Crankcase  emissions  are  prohitMted.  StarxJards  apply  at  all  altitudes.  For  Tier  l  standards,  vehicles  are  required  to  meet  both  the  intermedi- 
ate arxj  full  useful  life  standards. 

2  The  Tier  1  standards  app»y  to  40  percent  of  a  manufacturer's  optionally  certified  1 994  nxxJel  year  vehicles.  80  percent  of  optionally  certified 
1995  vehicles,  and  lOO  percent  of  optionally  certified  1996  vehicles.  The  Tier  0  standards  apply  to  optionally  certified  pre-1996  model  year  vehi- 
cles not  covered  tiy  the  Tier  1  standards. 

3  Tier  0  particulate  standards  apply  to  diesel-cycte  vehicles  only.  Tier  1  particulate  standards  apply  to  all  vehicles. 
*Five  years  or  50,000  miles,  whichever  occurs  first. 

*Ten  years  or  100,000  miles,  whichever  occurs  first.  No  full  useful  life  Tier  0  standards. 

Table  2.— Emissions  Standards  for  1997  and  Uter  Model  Year  Gaseous-Fueled  Light  Light-Duty  TRucKS(gy 

mi)i 


Fual 


LVW(lb)2 


Stand- 
ards' 


THC 


NMHC 


CO 


NO. 


PM« 


Idle  CO  (% 
cone.) 


Evapo- 
rative hy- 
drocartx)ns 

(g/test) 


Intermediate  Useful  Life  Standards' 


Natural  Gas 
Natural  Gas 
LPG  


0-3750 

3751-5750 

0-3750 


Tier  1 
Tien 
Tier  1 


0.25 
0.32 
0.25 


3.4 
4.4 
3.4 


0.4 
0.7 
0.4 


0.08 
0.08 
0.08 


> See  March  4.  1993  Fact  Sheet  available  in  the 
public  docket. 

*The  Agency  use*  the  phrase  "Tier  1"  to  denote 
the  1994  and  later  model  year  standards  in  part 
because  they  are  nearly  identical  to  the  Tier  1 


standards  prescrilwd  by  section  20Zlg)  of  the  Clean 
Air  Act  for  petroleum-fueled  vehicles  (56  FR  25724, 
June  5.  1991).  Use  of  this  phrase  is  not  meant  to 
suggest  that  gaseous-fueled  vehicles  are  subject  to 
the  section  202(g)  Tier  1  standards. 
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TABLE  2.— Emissions  Standards  for  1997  and  Uter  Model  Year  Gaseous-Fueled  Light  Light-Duty  TRuCKS(g/ 

mi)  1— Continued 


Fuel 


LPG 


LVW  (lb): 


3751-5750 


Stand- 
ards 3 


Tier  1 


THC 


NMHC 


0.32 


CO 


4.4 


NO. 


0.7 


PM" 


0.08 


Idle  CO  (% 
corw.) 


Evapo- 
rative hy- 
drocartxjns 
(g'tesl) 


Fut!  Useful  Life  Standards  « 


Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG  

LPG  

LPG  

LPG  


0-3750 

O-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 


Tier  0 
Tier  1 
Tier  0 
Tier  1 
Tier  0 
Tier  1 
Tier  0 
Tier  1 


0.80(1 .0) 
0.80 

0.80(1.0) 
0.80 


0.67(0.83) 
0.31 

0.67(0.83) 
0.40 

.      0.31 

0.40 


10(14) 

4.2 
10(14) 

5.5 
10(14) 

4.2 
10(14) 

5.5 


1.2 
0.6 
1.7 

0.97 
1.2 
0.6 
1.7 

0.97 


0.26 
0.10 
0.13 
0.10 
0.26 
0.10 
0.13 
0.10 


0.50 
0.50 
0.50 
0.50 
■0.50 
0.50 
0.50 
0.50 


2.0(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6) 


orHo^'^"K^^®  emissions  are  prohitiited.  Standards  in  parenthesis  apply  to  vehicles  sold  in  specified  high-altitude  counties.  For  the  Tier  i  stand- 
ards, vehicles  are  required  to  meet  both  the  intermediate  and  full  useful  life  standards.  •'k-  a  >^u  ico.  rui  »«  i.er     siano- 

^  Loaded  vehicle  weight  (i.e.,  curb  weight  plus  300  lb.). 
ioqI^  I-^,'  ^  ^^!^,^r!^^  ^PP'y  '°/°  percent  of  a  manufacturer's  optionally  certified  1994  model  year  vehicles.  80  percent  of  optionally  certified 
lllf:SefrTc:.'S^irt^^^^^^^  ''''  ""^^'  ''''  "''^'"-  '''  "''  °  ''''^"'  ^'^  '°  ^'''^'^  cer^fX^^I'^'rSS'l 

on^'Jl^r^SKfmfoE  Tief  ftlnS^^^^    '""'"'  °"'^-  ^"'  '  ^^'="''*"  "'""^"'"^  ^^'  '°  ^"  ^^^^'«^'  *^  ^"  ^'^  '"  ^'""'"9 

5  Five  years  or  50,000  miles,  whichever  occurs  first. 
cJrsZj'^^  °  standards  eleven  years  or  120,000  miles,  whichever  occurs  first.  For  Tier  1  standards  ten  years  or  100,000  miles,  whichever  oc- 

Table  3.— EMISSIONS  Standards  for  1997  and  Uter  Model  Year  Gaseous-Fueled  Heavy  Light-Duty  Trucks 

(G/Ml)  1 


Fuel 

Weight  2 

Standards  3 

THC 

NMHC 

CO 

NOx 

PM" 

Idie 
C0(% 
cone.) 

Evaporative 
hydio- 

cartwns  (g/ 
tes!) 

Intermediate  Useful  Life  Standards* 

Natural  Gas 

3751-5750 

>5750  

3751-5750 
>5750  

Tier  1 
Tier  1 
Tier  1 
Tier  1 

0.32 
0.39 
0.32 
0.39 

4.4 
5.0 
44 
5.0 

0.7 
1.1 
0.7 
1.1 

Natural  Gas 

LPG 

LPG 

Full  Useful  Life  Standards* 

Natural  Gas 

0-3750  

>3750  

3751-5750 

>5750  

0-3750  

>5750  

3751-5750 
>5750  

Tier  0 
TierO 
Tien 
Tien 
TierO 
TierO 
Tier  1 
Tier  1 

0.67(0.83) 

0.67(0.83) 

0.46 

0.56 

0.46 
0.56 

10(14) 

10(14) 

6.4 

7.3 

10(14) 

10(14) 

6.4 

7.3 

1.2 

1.7 

0.98 

1.53 

1.2 

1.7 

0,98 

1.53 

0.26 
0.13 
0.10 
0.12 
0.26 
0.13 
0.10 
0.12 

0.50 
0.50 
0.50 
0.50 
0.50 
0.50 
0.50 
0.50 

Natural  Gas 

2  0'2.6) 
2.0(2.6) 
20(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6) 
2.0(2.6; 

Natural  Gas 

Natural  Gas 

LPG 

LPG 

LPG 

LPG  

0.80(1.0) 
0.80(1.0) 
0.80(1.0) 
0.80(1.0) 

1  Crankcase  emissions  are  prohibited.  Standards  in  parentheses  apply  to  vehicles  sold  in  specified  high-altrtude  counties  For  the  Tier  i  stand- 
ards, vehicles  are  required  to  meet  both  the  intermediate  and  full  useful  life  standards.  -     -^ 

2  For  Tier  0  standards  the  weight  classification  is  loaded  vehicle  weight  (i.e..  curb  weight  plus  300  lb).  For  Tier  1  standards  the  weight  classi- 
fication IS  adjusted  loaded  vehicle  weight  (i.e.,  the  average  of  curb  weight  and  gross  vehicle  weight). 

3The  Tier  1  standards  apply  to  50  percent  of  a  manufacturer's  optionally  certified  1996  model  year  vehicles,  and  100  percent  of  1997  and  later 
vehicles.  The  Tier  0  standards  are  optional  before  the  1995  model  year  and  apply  to  optionally  certified  1995  and  1996  model  year  vehic'es  not 
covered  by  the  Tier  1  standards.  ,  n.^.^    y^K 

"The  Tier  0  particulate  standards  apply  to  diesel-cycle  vehicles  only.  The  Tier  1  particulate  standards  apply  to  all  vehicles,  but  are  Dh.as«Kl  m 
beginning  one  year  later  than  the  other  Tier  1  standards.  w    ^^    > 

^Five  years  or  50,000  miles,  whichever  occurs  first. 
6  Eleven  years  or  120,000  miles,  whichever  occurs  first. 


^%LA'Jli.Va'iL>r   A      l^.xnvtpr 
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TABLE  4.— EMISSIONS  STANDARDS  FOR  1997  AND  UTER  MODEL  YEAR  GaSEOUS-FUELED  HEAVY-DUTY  ENGINES  G/BHP- 

HR' 


Fuel 


Natural  Gas  . 
Natural  Gas 
LPQ 

LPQ  

Natural  Gas 
Natural  Gas 

LPG 

LPG 


Combus- 
tKXi  cycle 


Otto  ... 
Otto  ... 
Olto  ... 
Otto  ... 

Diesel 
Dtesel 
Diesel 
Dtesel 


GVW 


8501-14000 

>14000 
8501-14000 

>14000 
8501-14000 

>14000 
8601-14000 

>14000 


THC 


1.1 
1.9 


1.3 
1.3 


NMHC 


0.9 

1.7 


1.2 
1.2 


CO 


14.4 
37.1 
14.4 
37.1 
15.5 
15.5 
15.5 
15.5 


5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 


PM 


30.10 

30.10 
30.10 

30.10 


Idle 
CO(% 
cone.) 


0.50 
0.50 
0.50 
0.50 
0.50 
0.50 
0.50 
0.50 


Evapo- 
rative 

hydro- 
car- 
txjns 

(grtest) 


3.0 
4.0 
3.0 
4.0 
3.0 
4.0 
3.0 
4.0 


"  ^HP-hf  -  grams  per  brake  horsepo«wer  hour.  Crankcase  emissiofw  are  pfoh«)ited  beginning  witti  the  1998  nxxtel  year. 

'The  NOx  standard  IS  4.0  g/BHP-hf  (or  8111998  arxJ  later  model  year  HDEs  . ,       ^  „  k.  ^ 

sFoTootwnal  corrmliance  tXKX  to  the  1997  model  year  this  standard  is  0.10  o/BHP-hr  for  the  1994  and  later  model  year,  except  for  urban  bus 

enaifSs^S^Jt^^TS^K^the  optKX^I  San^rds  are  0  07  g/BHP-hr  tor  ffU  1994  and  1995  model  years,  and  0.05  g/BHP-hr  for  the  1996 

m^  year.  The  required  standard  for  1997  and  later  model  year  urban  bus  engines  is  0.05  g/BHP-hr. 


For  the  purposes  of  these  standards, 
the  current  scheme  of  classifying 
vehicles  as  either  Otto-cycle  or  diesel  is 
being  extended  to  gaseous- fueled 
vehicles,  with  some  modifications  as 
described  below.  This  classification 
scheme  was  promulgated  with  the 
methanol  standards  to  group  engines 
regardless  of  fuel  type  in  a  manner  that 
would  provide  equivalent  control. 

Although  there  are  other  factors  to 
consider,  in  general  an  Otto-cycle 
engine  is  considered  to  be  one  that  is 
throttled  during  normal  operation 
whereas  a  diesel  is  not.  The  Agency 
recognizes,  however,  that  in  some  cases 
this  criterion  may  not  be  adequate  or 
appropriate  to  determine  a  vehicle's 
classification.  For  example,  a  gaseous- 
fueled  engine  which  is  derived  from  a 
particular  Otto-cycle  or  diesel  base 
engine,  and  is  expected  to  be  used  in 
similar  applications  as  the  base  engine, 
would  most  appropriately  be  classified 
the  same  as  the  base  engine  from  which 
it  was  derived.  In  such  cases  the 
Administrator  will  take  into  account 
other  relevant  factors,  such  as 
compression  ratio,  combustion  and 
thermodynamic  characteristics,  or 
intended  in-use  duty  cycle  when 
classifying  the  vehicle. 

Today's  rule  establishes  the  same 
evaporative  emission  requirements  for 
gaseous-fueled  vehicles  which  were 
recently  adopted  for  other  vehicles.' 
The  Agency  recognizes  that  due  to  the 
sealed  nature  of  gaseous- fueled  vehicle 
fuel  systems,  emissions  of  unburned 
fuel  from  the  fuel  system  are  expected 
to  be  near-zero.  However,  the 
evaporative  requirements  are  being 
adopted  to  assure  leak-free  fuel  systems. 


'  .'>8  VR  16002.  March  24.  1993. 


Today  s  rule  establishes  refueling 
requirements  for  gaseous- fueled  light- 
duty  vehicles  and  light-duty  trucks,  as 
well  as  refueling  stations.  Natural  gas- 
fueled  vehicles  must  be  equipped  with 
a  refueling  receptacle  which  meets  the 
requirements  of  the  recently  adopted 
ANSI/AGA  NGVl  standard  for  refueling 
couplings.  Natural  gas  refueling  stations 
will  not  be  allowed  to  vent  more  than 
1.2  grams  natural  gas  due  to  refueling 
nozzle  disconnect.  The  applicable  dates 
for  these  standards  are  discussed  in  the 
timing  section  of  today's  rule. 

For  LPG  vehicles  there  are  two 
requirements.  First,  all  LPG  vehicle 
rehieling  stations  will  be  required  to  use 
nozzles  which  have  very  low  dead 
volume  (2.0  cm')  from  which  fuel 
would  be  vented  upon  nozzle 
disconnect.  This  requirement  was 
derived  from  the  recently  promulgated 
onboard  refueling  vapor  recovery 
standard.  For  a  complete  description  of 
the  derivation  please  consult  the 
summary  and  analysis  of  comments 
document.  Second,  LPG-fueled  light- 
duty  vehicles  and  light-duty  trucks  will 
be  subject  to  the  onboard  refueling 
emission  standards,  adjusted  for  the 
difference  in  LPG  energy  density  as 
compared  to  gasoline.  This  adjusted 
standard  is  0.15  grams  per  gallon  of  LPG 
dispensed.  The  apphcable  dates  for 
these  standards  are  discussed  in  the 
timing  section  of  today's  rule. 
Additionally,  for  any  LPG  vehicle  that 
contains  a  fixed  liquid  level  valve  (i.e.. 
"outage  valve"),  the  refueling  test  will 
be  performed  with  the  liquid  level  valve 
in  the  open  position  unless  the 
manufacturer  can  demonstrate  to  the 
satisfaction  of  the  Administrator,  that 
the  fixed  liquid  level  gauge  would  not 
be  opened  during  refueling  in  ordinary 


use  due  to  inaccessibility  or  other 
reasons. 

EPA  recognizes  that,  although  it  did 
propose  the  control  of  refueling 
emissions  from  gaseous-fueled  vehicles, 
the  proposal  did  not  include  specific 
numerical  standards  as  coriTained  in 
today's  rule.  However,  EPA  believes  that 
this  action  will  be  noncontroversial,  and 
the  Agency  anticipates  no  significant 
comments  regarding  it. 

Nonetheless,  the  public  is  advised 
that  these  elements  of  today's  action 
dealing  with  refueling  emissions  will  be 
effective  60  days  from  the  date  of  this 
Federal  Register  notice,  unless  notice  is 
received  within  30  days  that  interested 
parties  wish  to  submit  adverse  or 
critical  comments  on  that  element  of 
this  action.  If  such  notice  is  received, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published. 
One  notice,  which  would  be  published 
before  the  effective  date,  will  withdraw 
the  final  action.  Another  notice  will 
begin  a  new  rulemaking  by  announcing 
a  proposal  of  the  action  and  establishing 
a  comment  period. 

There  is  reason  to  believe  that,  in  the 
case  of  some  of  the  above-mentioned 
pollutants  and  vehicle  classes,  the  levels 
of  emissions  will  normally  be 
substantially  below  the  levels  of  the 
applicable  standards.  In  such  cases 
today's  rule  includes  provisions  for  a 
waiver  of  certification  testing 
requirements  which  allow  a 
manufacturer  to  certify  the  vehicle  or 
engine  without  performing  the  actual 
certification  testing  for  wTiich  a  waiver 
has  been  granted,  similar  to  the  waivers 
available  for  heavy-duty  diesel  engine 
CO,  methanol  vehicle  and  engine  smoke 
and  particulate,  and  Otto-cycle  light- 
duty  vehicle  and  light-duty  truck 


particulate  standards.*  A  certification 
testing  waiver  can  be  obtained  by 
demonstrating  that,  by  virtue  of  a 
vehicle's  design,  it  will  always  meet  the 
standard  for  which  the  waiver  was 
granted.  This  demonstration  can  be  in 
the  form  of  development  testing  data  or 
other  engineering  data.  It  should  be 
noted  that  these  waivers  only  apply  to 
certification  testing  requirements  and  do 
not  relieve  the  manufacturer  of  liability 
for  meeting  the  standard.  Vehicles 
which  have  been  certified  using  these 
waiver  provisions  also  remain  subject  to 
selective  enforcement  audit  (SEA)  and 
in-use  testing.  The  waivers  provided  in 
today's  rule  are  available  for  all  gaseous- 
fueled  vehicle  evaporative  and  refueling 
standards,  gaseous-fueled  heavy-duty 
diesel  CO  (including  idle  CO), 
particulate  and  smoke  standards,  and 
particulate  standards  for  light-duty 
vehicles  and  light-duty  trucks. 

Today's  rule  allows  gaseous-fueled 
vehicles  to  demonstrate  compli,ince 
with  emission  standards  through 
averaging,  trading  and  banking  in  the 
same  manner  as  vehicles  operated  on 
other  fuels.  Gaseous-fueled  vehicles  will 
be  treated  similarly  to  methanol-fueled 
vehicles  with  respect  to  the  constraints 
of  the  various  programs.  For  a  more 
detailed  discussion  of  how  gaseous- 
fueled  vehicles  fit  into  these  programs 
please  consuh  the  public  docket  for  this 
nilemaking.^  As  explained  above,  in 
addition  to  new  vehicles  and  engines, 
today's  rule  allows  manufacturers  to 
include  in  the  averaging,  trading  and 
banking  programs  1994  model  year 
vehicles  and  engines  manufactured 
before  the  rule's  effective  date,  but 
identical  to  1994  model  year  vehicles 
and  engines  manufactured  after  the 
effective  date. 

Today's  rule  delays  the  applicabihty 
of  federal  on-board  diagnostics  (OBD) 
requirements  for  natural  gas-fueled 
light-duty  vehicles  and  hght-duty  trucks 
until  the  1998  model  year.  As  finalized 
in  the  February  19,  1993  OBD  rule^ 
those  requirements  were  scheduled  to 
take  effect  with  the  1994  model  year  for 
all  vehicles  for  which  emission 
standards  exist.  However,  due  to  the 
feasibility  issues  unique  to  natural  gas- 
fueled  vehicles,  these  requirements  are 
being  delayed  until  the  1998  model 
year.  OBD  I  requirements  will  apply  to 
natural  gas  vehicles  in  the  1997  model 
year,  as  well  as  those  natural  gas 
vehicles  optionally  certified  prior  to  the 
1997  model  year.  The  OBD 
requirements  contained  in  the  OBD  rule 


"47  FR  49811,  November  2.  1982;  54  FR  14426, 
April  1 1 ,  1989;  and  56  FR  25724.  June  5.  1 991 . 
"Public  docket  A-92-14.  item  IIl-B-2. 
•58  FR  9468,  February  19.  1993. 


will  apply  to  liquefied  petroleum  gas- 
fueled  light-duty  vehicles  and  light-duty 
trucks  begirming  with  optionally 
certified  vehicles  in  the  1994  model 
year. 

C.  Certification  Test  Fuel  Specification 

The  certification  test  fuels  in  today's 
rule  are  intended  to  represent  the  actual 
fuels  gaseous-fueled  vehicles  are  likely 
to  see  in-use.  Given  the  wide  range  of 
in-use  fuel  compositions,  the 
certification  fuels  are  broadly  defined. 
In  the  case  of  natural  gas,  the 
certification  fuel  specifications  include 
a  minimum  methane  content  of  89 
percent,  as  well  as  maximum  levels  for 
the  other  prominent  hydrocarbons 
found  in  natural  gas  (e.g.,  ethane, 
propane).  Certification  fuel  under  this 
approach  reflects  over  90  percent  of  the 
natural  gas  available  in  the  United 
States.  Most  of  the  gas  not  meeting  this 
criteria  is  gas  being  sold  in  high  altitude 
areas,  where  higher  levels  of  inert  gases 
are  added  to  the  natural  gas. 

Significantly  less  is  knou-n  about  the 
variability  of  in-use  LPG  composition. 
However,  the  Agency  believes  that  the 
composition  of  LPG  is  more  consistent 
than  that  of  natural  gas  due  to  common 
carrier  pipeline  and  import  tariff 
constraints.  Thus,  the  Agency  is 
adopting  commercially  available  LPG  as 
the  certification  fuel  for  LPG  vehicles. 
As  more  information  becomes  available 
on  LPG  composition,  and  as  experience 
with  LPG  vehicles  increases,  the  need 
for  a  more  well-defined  LPG 
certification  fuel  may  become  apparent. 
Should  this  happen,  EPA  would  take 
steps  at  that  time  to  develop  an 
appropriate  LPG  certification  fuel 
specification.  It  should  be  noted  that  the 
Agency  is  not  including  any  controls  on 
in-use  natural  gas  or  LPG  in  today's 
rule,  but  intends  to  monitor  in-use  fuels 
to  ensure  that  the  certification  fuels 
remain  representative. 

D.  Test  Procedures 

For  the  most  part,  the  current  test 
cycles,  and  measurement  and  analytical 
procedures  can  be  directly  applied  to 
gaseous-fueled  vehicles.  Thus,  the  test 
procedures  contained  in  today's  rule  are 
largely  the  same  as  those  which  apply 
to  other,  currently  regulated  vehicles. 
The  only  exception  of  note  is  the 
procedure  for  measuring  NMHC 
emissions  from  natural  gas-fueled 
vehicles.  The  current  procedure  for 
measuring  NMHC  emissions  was 
adopted  in  the  Tier  1  rule.«  While  this 
procedure  works  fairly  well  for 
currently  regulated  vehicles,  it  is  not 
nearly  as  accurate  for  natural  gas-fueled 


vehicles  due  to  their  much  higher  !e\e)s 
of  exhaust  methane.  Thus,  today's  rule 
contains  some  slight  modifications  to 
the  NMHC  test  procedures  adopted  for 
the  Tier  1  standards '"  to  allow  more 
accurate  NMHC  measu.-eraent  from 
natural  gas-fueled  vehicles.  These 
changes  include  accounting  for  the 
different  flame  ionization  detector  !F1D) 
response  to  methane  as  opposed  to  the 
other  hydrocarbons,  as  well  as  the  use 
of  fuel  densities  and  H/C  ratios  in  the 
calculations  which  are  more  appropriate 
to  natural  gas  vehicles.  The  Agency- 
views  this  as  an  interim  measure  and  is 
currently  working  with  the  California 
Air  Resources  Board  and  the  American 
Automobile  Manufacturers  Association 
as  part  of  a  cooperative  research  and 
development  agreemeiit  to  develop  a 
more  accurate  procedure  for  the  diret  1 
measurement  of  NMHC 

E.  Fuel  Economy 

Today's  rule  contains  fuel  economy 
test  procedures  and  calculations  for 
measuring  the  fuel  economy  of  natural 
gas-fueled  light-duty  vehicles  and  light- 
duty  trucks.  The  driving  cycles  adopted 
for  natural  gas  vehicles  are  the  same  as 
those  currently  in  place  for  gasoline- 
fueled  vehicles.  Also,  the  measurement 
and  calculation  procedures  for  natural 
gas  vehicles  rely  on  the  same  principle 
of  carbon  balance  as  the  current  gasoline 
procedures,  but  include  a  gasoline/ 
natural  gas  equivalence'  factor  of  100 
standard  cubic  feet  of  natural  gas 
equalling  0.823  gallons  of  gasoUne 

These  procedures  and  calculations 
will  allow  these  vehicles  to  be  incl.'ded 
in  a  manufacturer's  corporate  average 
fuel  economy  (CAFE)  under  the  Motor 
Vehicle  Information  and  Cost  Savings 
Act  (MVICSA),  15  U.S.C.  §2001  et  seq. 
The  Alternative  Motor  Fuels  Act  of 
1988,"  provides  that  alternative  fueled 
vehicles  (including  natural  gas-fueled 
vehicles)  may  be  included  in  a 
manufacturer's  CAFE  calculation  on  a 
favorable  basis  in  order  to  encourage  the 
manufacture  of  such  vehicles.  The 
,\MFA  provides  that,  for  purposes  of 
including  natural  gas  xehicles  in  the 
CAFE  calculation,  fuel  consumption  of 
natural  gas  vehicles  is  only  fifteen 
percent  of  equivalent  gasoline  fuel 
consumption.  The  AMFA  also  mandates 
the  0.823  gasoline/natural  gas 
equivalency  factor  included  in  todays 
rule.  Regulations  governing  the 
calculation  and  use  of  natural  gas 
vehicle  CAFE  credits  are  contained  m  a 
separate  rulemaking  action.'^ 


'56  FR  ;5724,  June  5,  1991 


'"56  FR  25724.  June  5,  1994. 

"Public  Law  100-494.  October  14.  1988 

>-56  FR  885b,  March  1,  1991. 
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As  will  be  discussed  further  in  the 
Public  Participation  section  of  this  rule, 
the  Agency  is  not  promulgating  fuel 
economy  procedures  for  LPG  vehicles 
today,  but  will  do  so  in  a  separate 
rulemaking  action. 

F.  Afterwarket  Conversions 

Today's  rule  contains  provisions  for 
the  certification  of  af^ermarket 
conversions  [i.e.,  conversions  which 
allow  a  vehicle  or  engine  to  operate  on 
a  fuel  other  than  the  fuel  for  which  it 
was  originally  designed  and  certified). 
An  exemption  from  the  tampering 
prohibitions  contained  in  section 
203(a)(3)  of  the  Clean  Air  Act  can  be 
secured  through  this  certification 
process.  The  provisions  contained  in 
today's  rule  for  securing  such  an 
exemption  consist  of  three  main  parts: 
applicable  standards,  test  procedures, 
and  warranty/liability  issues. 

it  has  always  been  the  Agency's 
policy  that  an  aftermarket  conversion 
not  degrade  the  emissions  performance 
of  the  original  vehicle  as  a  condition  of 
being  exempt  from  prosecution  for 
tampering  violations.  Today's  rule 
merely  clarifies  that  policy  by  providing 
specific  procedures  by  which  one  can 
certify  that  a  conversion  does  meet  this 
requirement,  and  thus  secure  an 
exemption  from  the  tampering 
prohibition.  Ck»nsistent  with  this  policy, 
the  emission  standards  which  an 
aftermarket  conversion  shall  meet  in 
order  to  secure  the  tampering 
prohibition  exemption  are  essentially 
the  same  standards  the  original  vehicle 
was  certified  as  meeting,  hi  tlie  case  of 
conversions  to  natural  gas.  the 
converted  vehicle  would  not  be  required 
to  meet  the  THC  standard,  but  must 
meet  an  NMIIC  standard  which 
provides  an  equivalent  amount  of 
NMHC  control  as  that  afforded  by  the 
original  THC  standard.  In  the  case  of 
conversion  to  multi-fuel  operation  (i.e.. 
where  the  vehicle  has  the  ability  to 
switch  between  two  fuels,  such  as 
gasoline  and  natural  gas.  or  where  the 
vehicle  operates  on  two  fuels 
simultaneously,  but  retains  tho  ability  to 
operate  exclusively  on  the  original  fuel), 
the  vehicle  would  still  be  required  to 
meet  the  emission  standards  it  was 
originally  certified  to  when  operating  on 
the  original  fuel,  in  addition  to  meeting 
the  applicable  requirements  on  the  new 
fuel. 

The  test  procedures  applicable  to 
aftennarket  conversions  under  this 
program  are  those  currently  in  place 
new  vehicle  certification  as  outlined  in 
40  CFR  Pan  86.  The  small  volume 
manufacturers  certification  program 
contained  in  40  CFR  86.092-14  is  also 
itvailable  for  aftermarket  conversion 


certification  provided  the  company  or 
individual  seeking  certification  meets 
the  sales  limits  described  in  that 
section.  These  procedures  utilize  the 
same  test  cycles  and  analytical 
procedures  that  are  used  for  new  vehicle 
certification.  In  the  case  of  aftermarket 
conversions  a  certificate  of  conformity 
must  be  sought  for  each  engine  family/ 
conversion  system  combination  and  for 
each  model  year  vehicle  for  which  the 
system  is  intended. 

As  a  condition  of  exemption  from  the 
tampering  prohibition,  conversion 
manufacturers  and  installers  must 
accept  in-use  Uability  for  warranty  and 
recall  as  outlined  in  section  207  of  the 
Act  and  its  implementing  regulations.* ' 
This  is  consistent  with  EPA's  policy  that 
aftermarket  conversions  not  degrade  the 
emissions  performance  of  the  original 
vehicle.  It  will  also  assure  that  the 
conversion  will  meet  the  applicable 
emission  standards  throughout  its 
useful  life.  Since  conversions  generally 
rely,  at  least  in  part,  on  emission  control 
equipment  already  on  the  original 
vehicle  for  emissions  control,  the  useful 
life  of  a  conversion  will  not  extend 
beyond  the  useful  life  of  the  original 
vehicle. 

G.  Fees 

Under  section  217  of  the  Clean  Air 
Act.  EPA  may  establish  fees  to  recover 
all  reasonable  costs  incurred  for 
activities  associated  with  the  Motor 
Vehicle  and  Engine  Compliance 
Program  (MVECP).  The  MVECP 
includes  all  compliance  and 
enforcement  activities  performed  by 
EPA  which  are  associated  with 
certification,  fuel  economy.  Selective 
Enforcement  Auditing  (SEA),  and  in-use 
compliance  activities.  In  July  of  1992 
EPA  established  these  fees,  to  be 
effective  with  the  1993  model  year.*'' 
These  fees,  as  stated  in  the  fees  rule, 
cover  all  direct  and  indirect  costs 
incurred  by  EPA  for  the  MVECP.  and 
automatically  apply  to  gaseous-fueled 
vehicles  and  engines  now  that  the 
MVECP  applies  to  such  vehicles  and 
engines.  Since  the  fees  are  based  on  the 
costs  incurred  by  EPA.  and  since  today's 
regulations  are  basically  an  extension  of 
the  current  MVECP.  the  fees  currently  in 
effect  for  other  vehicles  apply  to 
gaseous- fueled  vehicles,  without 
modification.  No  regulatory  changes  are 
needed  and  none  are  being  made.  The 
applicable  fee  must  be  paid,  for  each 
engine  family,  before  the  Certification 
Division  can  begin  a  review  of  the 
application  for  certification. 
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III.  Public  Participation 

A  number  of  interested  parties 
commented  on  EPA's  November  5,  1992 
NPRK!.  The  comments  include  written 
submittals  to  the  rulemaking  dtKket  and 
those  presented  at  the  Ctecember  3.  1992 
public  hearing,  which  was  held  in  Ann 
Arbor.  Michigan.  The  Agency  has  fully 
considered  these  comments  in 
developing  today's  final  rule. 

This  section  describes  the  major 
issues  of  the  rulemaking,  as  reflected  in 
the  public  comments.  The  discussion  of 
each  issue  opens  with  a  brief 
description  of  what  was  proposed 
followed  by  a  summarj-  of  the 
significant  comments  and  EPA's 
analysis  of  the  issue.  The  reader  is 
referred  to  the  Summary  and  Analysis  of 
Comments  document  for  the  complete 
details  of  EPA's  analysis.  That 
document  is  available  in  the  rulemaking 
docket.  (For  information  on  access  to 
the  docket,  see  the  "Addresses"  section 
above.) 

A.  Timing  of  Requirements 

Summary'  of  the  proposal:  As  was 
stated  in  the  NPRM.  the  Agency  believes 
that  the  proposed  standards  are  not 
technology-forcing,  and  that  they  could 
be  met  largely  through  currently 
available  technology.  Thus,  the  only 
leadtime  requirement  for  meeting  the 
proposed  standards  would  be  that  of 
actually  going  through  the  certification 
process  itself,  including  the  required 
durability  showing.  The  Agency, 
therefore,  proposed  that  the  new  vehicle 
emission  standards  be  effective  with  the 
1994  model  year,  and  that  the 
aftermarket  conversions  take  effect  on 
Ianuar>'  1. 1994.  Additionally,  the 
Agency  proposed  that  manufacturers 
have  the  option  of  complying  with  these 
standards  prior  to  the  effective  date  in 
order  to  participate  in  any  applicable 
emissions  averaging,  trading  and 
banking  programs,  as  well  as  the  Cw\FE 
program  in  the  case  of  natural  gas- fueled 
light-duty  vehicles  and  light-duty 
trucks. 

Summary  of  the  comments:  In 
general,  the  comments  rtjceived  in 
response  to  the  issue  of  leadtime 
supported  EPA's  assessment  that  these 
standards  are  not  technology-forcing  in 
the  sense  that  fundamentally  new 
technology  must  be  developed. 
However,  a  number  of  commenters 
raised  concerns  that,  although  the  basic 
technology  required  to  meet  these 
standards  has  been  demonstrated  at  low 
mileage,  the  durability  of  this 
technology  in  many  cases  remains  to  be 
proven.  Additionally,  one  commenter 
pointed  out  that  there  are  several 
mandated  requirements  taking  effect  in 
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the  next  few  years  for  new  vehicles, 
including  Tier  1  and  cold  CO  standards, 
on-board  diagnostics,  and  revised 
evaporative  procedures,  and  that 
mandating  gaseous- fueled  vehicle 
certification  with  little  leadtime  may 
seriously  impair  the  introduction  of 
these  vehicles  into  the  marketplace. 
Most  commenters  suggested  that,  given 
the  need  for  technology  refinement  and 
durability  work,  these  requirements 
should  not  take  effect  until  the  1996  or 
1997  model  year.  In  addition,  the  heavy- 
duty  engine  manufacturers  asserted  that, 
under  section  202(a)(3)(C)  of  the  Clean 
Air  Act,  EPA  is  required  to  pro\ide  four 
years  leadtime  in  the  case  of  any  new 
emission  standards.  In  most  cases 
commenters  stated  that,  regardless  of 
what  effective  date  EPA  CnaUzes.  they 
support  the  option  of  being  able  to 
certify  prior  to  the  effective  date. 

EPA  response  to  comments:  The 
Agency  agrees  that,  while  current 
gaseous-fueled  vehicle  technology  is 
generally  capable  of  meeting  the 
emission  standards  contained  in  today's 
rule,  work  remains  in  some  cases  to 
meet  the  durabiUty  requirements.  While 
the  Agency  believes  that  some  current 
gaseous- fueled  engine  technologies  are 
capable  of  demonstrating  the  required 
emissions  durability,  it  does  not  believe 
this  is  the  case  with  some  of  the  newest 
technologies  being  developed.  Given 
that  each  engine  family  must 
demonstrate  durability  during  the  new 
vehicle  certification  process,  the  Agency 
believes  that  not  providing  adequate 
leadtime  may  hinder  the  further 
development  of  new  gaseous-fueled 
vehicle  technology  in  the  short  term, 
which  is  contrary  to  the  stated  intent  of 
this  rule.  Thus,  today's  requirements  for 
new  vehicles  and  engines  will  take 
effect  with  the  1997  model  year  as 
requested  by  some  commenters. 
Manufacturers  will  have  the  option  to 
comply  with  these  provisions  prior  to 
the  1997  model  year  if  they  choose. 

The  Agency  does  not  believe  that  this 
amount  of  leadtime  will  be  a  problem 
from  an  environmental  standpoint  for 
two  reasons.  First,  the  volume  of  new 
gaseous-fueled  vehicles  produced  prior 
to  the  1997  model  year  is  not  expected 
to  be  that  large,  given  the  relatively 
young  nature  of  the  new  gaseous-fueled 
vehicle  market.  Second,  the  Agency 
expects  that  any  new  vehicle  or  engine 
family  which  might  be  sold  in  any 
significant  volume  prior  to  the  1997 
model  year  would  have  demonstrated 
adequate  durability.  Since  there  is  much 
incentive  for  early  compliance  in  the 
form  of  CAFE  crmiits  and  the  emissions 
banking  and  trading  program,  the 
Agency  would  expect  the  manufacturers 


of  these  vehicles  to  certify  them  in  order 
to  take  advantage  of  these  credits. 

Additionally,  the  Agency  does  not 
believe  that  it  is  required  to  provide  four 
years  leadtime  for  new  gaseous-fueled 
heavy-duty  engine  standards  because 
these  standards  are  being  promulgated 
under  the  general  authority  of  section 
202(a)(1).  However,  as  v«li  be  discussed 
in  the  section  on  CO  and  crankcase 
emissions,  the  Agency  has  elected  to 
provide  four  years  of  leadtime  in  the 
case  of  crankcase  emission  controls.  For 
further  discussion  of  the  four  year 
leadtime  issue  please  consult  the 
summary  and  analysis  of  comments 
document  in  the  docket.  Finally, 
manufacturers  have  the  option  of 
complying  with  these  requirements 
prior  to  their  effective  date  (including 
certification  retroactive  to  the  beginning 
of  the  1994  model  year)  and  can  include 
such  certified  engines  in  the  averaging, 
banking  and  trading  program. 

B.  Standards  for  HC 

1.  NMHC  vs.  THC  Standards 

Summary  of  the  proposal:  Since 
natural  gas  is  primarily  methane, 
natural  gas-fueled  vehicles  (NGV)  tend 
to  have  fairly  high  levels  of  methane 
emissions  in  their  exhaust  HC  Ehie  to 
the  difficulty  current  catalyst 
formulations  have  in  oxidizing  methane, 
it  is  not  currently  feasible  for  NGVs  to 
meet  the  same  THC  standards  that  other 
vehicles  meet.  Thus,  only  NMHC 
standards  were  proposed  for  NGVs,  with 
the  Agency  deferring  any  action  on  THC 
standards  for  NGVs  until  such  time  as 
the  necessary  methane  control 
technology  can  be  developed.  LPG  fuel, 
however,  contains  no  methane,  and  the 
exhaust  methane  levels  associated  with 
LPG  vehicles  tend  to  be  much  closer  to 
those  from  petroleum-fueled  vehicles. 
Thus,  all  applicable  THC  and  NMHC 
standards  were  proposed  for  LPG 
vehicles. 

Summary  of  the  comments:  The 
Agency's  decision  to  defer  action  on 
THC  standards  for  NGVs  received  very 
broad  support.  Only  the  Manufacturers 
of  Emission  Controls  Association 
(MECA)  disagreed  with  this  approach. 
MECA  contended  that  without  some 
form  of  technology-forcing  THC 
standard  for  NGVs,  most  work  on 
methane  control  technology  would 
likely  stop.  MECA  also  pyointed  out  that 
the  Agency  has,  in  the  past,  used 
technology-forcing  standards  as  impetus 
for  the  development  of  new  emission 
control  technology. 

Several  commenters  suggested  that 
the  approach  of  exempting  NGVs  from 
THC  standards  should  be  applied  to 
LPG  vehicles  as  well,  citing  a  potential 


unfair  advantage  for  NGVs  if  LPG 
vehicles  were  required  to  meet  THC 
standards.  Additionally,  the  LP  Gas 
Clean  Fuels  Coahtion  stated  that  LPG 
vehicles  have  substantially  higher  levels 
of  methane  emissions  than  their 
petroleum-fueled  coimterparts,  and  thus 
should  also  be  exempt  from  meeting  the 
THC  standards.  The  (ikialition,  however, 
did  not  submit  any  data  in  support  of 
this  claim. 

EPA  response  to  the  comments:  The 
Agency  continues  to  believe  that  action 
on  the  THC  standards  for  NGVs  should 
be  deferred.  The  Agency  continues  to  be 
concerned  that  compUance  with  the 
THC  standard  currently  in  place  for 
other  fuels  is  infeasible  for  NGVs.  While 
the  Agency  has  received  data  suggesting 
that  the  THC  standards  are  technically 
achievable  for  NGVs,  no  data  has  been 
submitted  concerning  the  cost  of 
refining  and  implementing  the 
necessary  technology  on  a  commercial 
level.  Cost  is  a  component  of  feasibility, 
and  without  cost  information  the 
Agency  cannot  conclude  that 
compliance  with  the  THC  standards  is 
feasible.  Moreover,  technical  issues 
remain  to  be  resolved.  The  data 
suggesting  that  THC  standards  are 
technically  achievable  was  limited  to 
vehicles  operating  at  a  stoichiometric 
fuel/air  ratio,  and  operation  under  other 
conditions  [i.e.,  lean  bum)  remains  an 
issue.  Additionally,  the  durabihty  of 
methane-specific  catalysts  remains  an 
unknown. 

Also,  for  the  reasons  explained  in  the 
proposal,  EPA  does  not  believe  it  can 
establish  a  technology-forcing  standard. 
EPA  continues  to  believe  that  the 
amount  of  lead-time  required  for 
adequate  technology  development  still 
cannot  be  readily  determined,  because 
the  durability  of  a  methane  catalyst 
formulation  has  not  been  established. 
EPA  does  not  agree  that  the  absence  of 
a  technology-forcing  standard  would 
bring  work  on  methane  control 
technology  to  a  stop.  The  engine 
manufacturing  industry  has  indicated 
that  its  research  will  continue  based  on 
the  belief  that  THC  standards  will  be 
imposed  in  the  future.  Also,  as  noted  in 
the  proposal,  EPA  believes  that  strong 
growth  in  the  NGV  market  in  the  near- 
term  is  important  to  provide  resources 
for  technology  development.  Of  course, 
EPA  will  continue  to  monitor  work  on 
methane  catalyst  development.  If 
information  becomes  available 
establishing  the  technology's  feasibility 
(including  cost  information),  EPA  will 
consider  adopting  THC  standards  for 
NGVs.  Also,  if  future  events  further 
demonstrate  the  need  for  a  technology- 
forcing  standard,  EPA  will  further 
consider  this  option  as  well. 
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As  was  stated  in  the  NPRM.  the 
Agency  believes  it  most  appropriate  to, 
wherever  possible,  apply  the  same 
standards  to  alternative-fueled  vehicles 
that  apply  to  their  petroleum-fueled 
counterparts.  In  the  case  of  NGVs  there 
are  circumstances,  as  discussed  above, 
which  justify  deviating  from  this  basic 
philosophy.  However,  the  Agency  has 
seen  no  emissions  data  which  would 
suggest  that  a  similar  set  of 
circumstances  exists  for  LPG  vehicles. 
Thus.  LPG  vehicles  will  be  required  to 
meet  the  same  THC  standards  as 
currently  apply  to  other  vehicles. 

2  Heavy-Duty  NMHC  Standards 

Summary  of  the  proposal:  In  setting 
NMHC  standards  for  natural  gas-fueled 
heavy-duty  engines  (HDE).  the  Agency 
intends  to  establish  standards  which 
would  provide  the  same  level  of  NMHC 
control  as  the  THC  standards  in  effect 
for  petroleum  diesel  and  gasoline  HDEs. 
In  the  absence  of  speciated  exhaust  HC 
data  on  HDEs  (i.e..  data  on  the  level  of 
the  individual  HC  components  in  the 
exhaust).  EPA  applied  the  results  of  an 
analysis  done  on  light-duty  vehicles  and 
liRht-duty  trucks  to  arrive  at  NMHC 
standards  which  were  82.5  percent  of 
the  level  of  the  corresponding  THC 
standards.  The  resultant  standards  were 
very  close  to  those  adopted  by  the 
California  Air  Resources  Board  (CARB). 
and  in  the  NPRM  the  Agency  requested 
comment  on  whether  it  should  adopt 
CARB's  standards  instead. 

Summary  of  the  comments:  Every 
commenter  who  expressed  an  opinion 
on  this  issue  urged  EPA  to  adopt  the 
C^RB  standards  in  order  that  the 
California  and  federal  standards  be 
harmonized. 

EPA  response  to  the  comments:  The 
Agency  believes  that  the  differences 
between  its  proposed  NMHC  standards 
and  CARB's  are  so  small  as  not  to  be  an 
air  quality  issue.  Further.  EPA  has 
learned  since  the  NPRM  that  the  CARB 
standards  were  based  on  speciated  data 
from  HDEs.  Thus,  as  EPA  believes  that 
the  speciated  data  provides  a  sounder 
basis  than  EPA's,  the  Agency  is 
adopting  CARB's  NMHC  standards  for 
HDEs. 

3.  Evaporative  Emission  Standards 

Summary  of  the  proposal:  In  the 
NPRM  it  was  noted  that,  due  to  the 
sealed  nature  of  gaseous-fueled  vehicle 
fuel  systems,  their  "evaporative" 
emissions  (i.e..  emissions  of  unburned 
fuel  from  the  fuel  storage  system)  are 
expected  to  be  near-zero.  Nonetheless, 
the  Agency  proposed  evaporative 
emission  controls  for  gaseous-  fueled 
vehicles  in  order  to  assure  that  the  fuel 
systems  are  not  leaking.  EPA  proposed 


that  the  evaporative  provisions  for 
gasoline  and  methanol-fueled  vehicles, 
which  were  in  the  process  of  being 
revised  at  the  time  of  the  proposal  for 
this  rule,  be  applicable  to  gaseous- 
fueled  vehicles  as  well,  with 
modifications  to  the  test  procedures  as 
necessary  to  accommodate  gaseous 
fuels.  The  Agency  also  proposed  that 
certification  testing  waivers  be  available 
for  evaporative  testing  in  order  to 
reduce  the  testing  burden  as  much  as 
possible,  given  the  likelihood  of  near- 
zero  emissions. 

Summary  of  the  comments:  Although 
one  commenter  supported  the  proposed 
evaporative  requirements  for  gaseous- 
fueled  vehicles,  citing  potential  fuel 
leaks  from  the  vehicle  refueling 
receptacle,  most  of  the  comments 
received  expressed  opposition.  In 
general,  most  commenters  said  that,  for 
safety  reasons,  as  well  as  to  simply 
prevent  the  complete  escape  of  fuel 
from  the  vehicle  for  economic  reasons, 
the  fuel  systems  must  be  sealed.  Since 
sealed  systems  are  a  practical 
requirement  of  gaseous-fueled  vehicles, 
they  argued,  there  is  no  need  for  EPA  to 
regulate  evaporative  emissions.  As  a 
result,  any  certification  testing  required 
would  be  unnecessary.  Some 
commenters  felt  that  if  EPA  were  to 
require  some  form  of  evaporative 
emissions  showing  that  it  should  be  in 
the  form  of  an  engineering  evaluation  of 
the  system,  or  simply  a  one  hour  diurnal 
test. 

EPA  response  to  comments:  The 
Agency  agrees  with  the  general 
comment  that  there  are  practical 
considerations  other  than  emissions 
concerns  which  force  the  use  of  sealed 
fuel  systems  on  gaseous- fueled  vehicles. 
As  a  result.  EPA  would  expect  their 
evaporative  emissions  to  hie  near-zero. 
However,  the  Agency  believes  that  it  is 
prudent  to  have  some  kind  of 
evaporative  emission  standard  which 
can  be  enforced,  in  order  to  assure  that 
fuel  system  leaks  do  not  become  a 
problem.  Thus,  the  same  new 
evaporative  provisions  applicable  to 
other  vehicles  beginning  with  the  1996 
model  year  will  also  be  applied  to 
gaseous-fueled  vehicles  at  that  time, 
recognizing  that  compliance  with  these 
standards  is  optional  prior  to  the  1997 
model  year.  The  Agency  does  recognize, 
however,  that  it  is  likely  that,  by  virtue 
of  their  design,  gaseous- fueled  vehicles 
will  emit  well  below  the  applicable 
standards.  Therefore,  certification 
testing  waivers  will  be  available  for  all 
gaseous-fueled  vehicle  evaporative 
provisions  if  the  manufacturer  can  show 
that,  by  virtue  of  the  vehicle's  design,  it 
will  always  meet  the  applicable 
standards. 


C.  Refueling  Emission  Standards 
1.  Natural  Gas 

Summary  of  the  proposal:  In  the 
NPRM  the  Agency  proposed  that,  in  the 
case  of  natural  gas  refueling  facilities, 
no  refueling  hoses  which  need  to  be 
vented  down  prior  to  disconnect  shall 
be  vented  to  the  atmosphere.  Rather,  as 
is  the  case  with  many  current  natural 
gas  refueling  facilities.  EPA  expects  that 
such  vent-down  gases  should  be  routed 
back  to  the  compressor  inlet  rather  than 
being  vented  to  the  atmosphere.  The 
timing  of  this  requirement  was  not 
explicit  in  the  NPRM  preamble. 
However,  the  regulatory  text  stated  that 
the  provisions  would  take  effect  with 
the  1994  model  year. 

Summary  of  the  comments:  In 
general,  the  comments  received  in 
response  to  the  issue  of  natural  gas 
refueling  hose  venting  opposed,  to  some 
degree,  the  proposed  prohibition  on 
venting  emissions.  Some  commenters 
suggested  that  this  requirement  is  not 
needed  at  all  given  the  extremely  small 
contribution  to  total  methane  emissions 
that  vent-down  gases  represent.  Several 
commenters  pointed  out  that  the 
upcoming  ANSI/AGA  NGVl  standard 
would  address  EPA's  concerns  about 
refueling  emissions  from  natural  gas 
refueling  stations.  One  commenter 
pointed  out  that  this  proposed 
requirement  could  be  interpreted  as  a 
zero-emission  standard  and  questioned 
the  feasibility  of  such  an  approach. 
Some  commenters  suggested  that  more 
leadtime  was  needed  than  was 
proposed.  Several  commenters  pointed 
out  that  the  cost  of  controlling  these 
emissions  varied  quite  a  bit  depending 
on  the  inlet  pressure  of  the  compressor. 
In  cases  where  the  natural  gas  supply 
line  is  at  fairly  low  pressure  (i.e..  15  psi 
or  less)  the  gas  could  be  routed  directly 
into  the  compressor  inlet  at  low  cost. 
However,  in  cases  where  the  gas  supply 
pressure  is  higher,  additional 
compression  equipment  would  be 
needed  to  compress  the  vent-down  gas 
in  order  to  r&ute  it  back  into  the 
compressor,  raising  costs  substantially. 
Also,  the  cost  of  such  controls  would  be 
much  higher  for  existing  installations 
than  for  new  stations  because  existing 
stations  would  likely  require  excavation 
for  the  return  line  plumbing.  Finally, 
some  commenters  stated  that  EPA 
should  not  control  natural  gas  refueling 
emissions  since  they  are  primarily 
methane,  and  the  Agency  only  proposed 
NMHC  standards  for  tailpipe  emissions. 

EPA  response  to  comments:  In  the 
NPRM  the  Agency  mentioned  that  the 
natural  gas  industry  was  moving  toward 
the  establishment  of  standard  refueling 
equipment  specifications.  That  effort. 


known  as  the  ANSI/AGA  NGVl 
standard,  was  recently  adopted  by  the 
American  National  Standards  Institute 
(ANSI)  as  the  standard  for  natural  gas 
vehicle  fueling  connection  devices. 
While  in  its  various  draft  forms,  this 
standard  contained  a  provision  limiting 
the  amoimt  of  natural  gas  that  can  be 
vented  due  to  nozzle  disconnect.  This 
provision  was  based  on  the  proposed 
onboard  refueling  vapor  recovery 
(ORVR)  standard  for  gasoline-fueled 
vehicles  of  0.05  grams  per  gallon  of 
dispensed  gasoline.'*  As  indicated  in 
the  draft  ANSI  standard  contained  in 
the  public  docket  for  this  rule,  the 
venting  provision  was  deleted  from  the 
final  ANSI  standard  since,  at  the  time  of 
final  balloting  on  the  standard,  the 
ORVR  rule  had  not  yet  been 
promulgated.  The  ORVR  final  rule  was 
recently  promulgated  and  included  a 
gasoline-fueled  vehicle  refueling 
emission  standard  of  0.20  grams  per 
gallon  of  dispensed  gasoline. '^ 

The  Agency  agrees  that  a  zero- 
emission  standard  for  natural  gas 
vehicles  is  not  reasonable  and  believes 
that,  in  its  draft  form,  the  NGVl 
standard  addressed  EPA's  concerns  with 
natural  gas  vehicle  refueling  emissions. 
Thus,  the  Agency  is  using  the 
methodology  in  draft  NGVl  standard  to 
apply  the  0.20  gram  per  gallon  refueling 
standard  to  natural  gas  vehicles.  Using 
this  approach,  natural  gas  refueling 
stations  will  be  allowed  to  vent  no  more 
than  1.2  grams  of  natural  gas  due  to 
nozzle  disconnect.  This  standard  is 
based  on  the  ORVR  standard  of  0.20 
grams  per  gallon  of  fuel  dispensed  and 
a  nominal  fuel  tank  capacity  of  six 
gallons  gasoline  equivalent  natural  gas. 
as  was  assumed  in  the  draft  NGVl 
standard.  For  a  more  complete 
discussion  of  how  this  standard  was 
derived  please  consult  the  summary  and 
analysis  of  comments  document  for  this 
rule.  This  requirement  will  take  effect 
January  1,  1998  for  high  volume 
stations,  with  a  two  year  extension  until 
January  1,  2000  for  small  volume 
stations  (those  which  dispense  less  than 
the  energy  equivalent  of  10,000  gallons 
of  gasoline  per  month  based  on  the 
AMFA  fuel  equivalency  factor). 

In  addition  to  the  requirements  for 
natural  gas  refueling  stations,  EPA  is 
also  requiring  in  today's  rule  natural  • 
gas-fueled  light-duty  vehicles  and  light- 
duty  trucks  be  equipped  with  refueUng 
receptacles  which  comply  with  the 
recently  adopted  ANSI/AGA  NGVl 
standard.  This  requirement  will  be 
implemented  consistent  with  the  timing 
of  the  ORVR  provisions  for  other 
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vehicles  (three  year  phase-in  beginning 
with  the  1998  model  year  for  li^t-duty 
vehicles  and  the  2001  model  year  for 
light-duty  trucks).  The  Agency  expects, 
however,  that  all  new  natural  gas- 
fueled  vehicles  will  have  ANSI/AGA 
NGVl  nozzles  long  before  this  due  to 
the  desire  for  standardized  refueling 
coupling  geometry  within  the  industry. 

EPA  does  not  believe  that  the  cost  of 
the  refueling  station  controls  is 
prohibitive  and  believes  that  today's 
requirement  is  both  feasible  and 
reasonable.  Consistent  with  this  view, 
most  new  stations  being  installed  would 
meet  this  requirement.  The  Agency 
agrees  that  in  certain  cases,  such  as 
those  where  additional  compression 
equipment  is  needed,  the  cost  of 
retrofitting  may  not  be  reasonable.  Thus, 
for  in-use  refueUng  stations  which  must 
be  retrofitted  to  meet  this  requirement, 
the  Agency  will  waive  the  requirement 
in  situations  where  the  station  operator 
can  demonstrate,  to  the  satisfaction  of 
the  Administrator,  that  compliance  with 
this  provision  would  require  the  use  of 
additional  compression  equipment,  or 
other  similar  costs.  The  impact  of  such 
waivers  should  be  minimal  given  the 
small  number  of  stations  currently 
operating,  and  the  small  percentage  of 
those  stations  which  would  not 
currently  meet  these  requirements. 

As  was  discussed  earlier,  the  lack  of 
exhaust  THC  standards  in  today's  rule  is 
a  function  of  cost  and  legal  constraints, 
and  the  Agency  believes  that  control  of 
methane  is  appropriate  where  it  is 
feasible  and  economically  reasonable. 
Thus.  EPA  does  not  t)elieve  that  the 
desire  to  control  refueling  emissions 
from  natural  gas  vehicles  is  inconsistent 
with  the  adoption  of  exhaust  N.MHC 
standards. 

2.  LPG  Vehicle/Pump  Interface 

Summary  of  the  proposal:  Since  LPG 
is  transferred  in  a  sealed  system  there  is 
little  concern  about  refueling  emissions 
at  the  vehicle/pump  interface  during  the 
actual  fuel  transfer.  Of  concern  to  the 
Agency,  however,  are  emissions 
released  when  the  nozzle  is 
disconnected  fixjm  the  vehicle.  At  this 
point  any  fuel  which  is  trapped  in  the 
dead  space  between  the  nozzle  and  the 
vehicle  receptacle  is  released.  In  the 
NPRM  the  Agency  proposed  that 
refueling  equipment  be  designed  so  as 
to  prevent  this  escape  of  fuel,  such  as 
through  the  use  of  low-loss,  no-bleed 
couplings,  although  no  specific 
numerical  standards  were  included.  As 
with  the  natural  gas  provisions  in  the 
NPRM,  the  timing  of  this  requirement 
was  not  expUcit  in  the  NPRM  preamble. 
However,  the  regulatory  text  staled  that 


the  provisions  would  take  effect  with 
the  1994  model  year. 

Summary  of  the  comments:  The 
Agency  received  few  comments  on  this 
particular  aspect  of  the  proposed 
refueUng  provisions.  The  comments  that 
addressed  this  issue  tended  to  agree 
with  the  need  for  control.  However,  the 
comments  otherwise  differed.  One 
commenter  suggested  that  any  hardware 
requirement  be  performance-based, 
rather  than  prescriptive,  so  as  to  be 
consistent  with  EPA's  previous 
consideration  of  refueUng  controls  for 
gasoline  vehicles.  Also,  the  lack  of  a 
numerical  standard  was  interpreted  as 
being  a  zero-emission  standard,  which 
one  commenter  suggested  is  infeasible. 
Another  commenter  stated  that  just 
requiring  new  refueUng  nozzles  at  all 
current  LPG  fueling  facilities  would  cost 
about  $30  million,  but  provided  no 
supp>orting  documentation  for  that 
claim. 

EPA  response  to  comments:  The 
Agency  beUeves  that  it  is  appropriate  to 
minimize  the  amount  of  LPG  fuel  which 
is  vented  frxjm  the  dead  space  between 
the  refueling  nozzle  check  valve  and  the 
vehicle  refueling  receptacle  check  valve 
but  also  agrees  that  a  zero-emission 
standard  is  unreasonable.  Both  the 
nozzle  and  the  vehicle  receptacle 
geometries  play  an  integral  role  in  the 
size  of  this  dead  space.  Thus,  any 
performance  specification  for  vehicle/ 
pump  interface  refueling  emissions 
would  have  to  address  the  nozzle  and 
receptacle  as  a  single  system.  In  the  case 
of  LPG,  there  is  not  a  standardized 
geometry  for  refiiellng  nozzles,  at  least 
in  terms  of  the  parameters  which  would 
affect  this  dead  space.  Thus,  it  is 
diffici'lt  for  the  Agency  to  define  a 
performance  specification  such  as  that 
wh;ch  has  been  considered  for  gasoUne 
vehicles  based  upon  an  industry 
standard  nozzle  geometry.  The  Agency 
is  aware  that  the  LPG  industry  is 
developing  nozzles  which  dramatically 
reduce  the  dead  space,  esp>eciaily  when 
used  in  conjunction  with  low-bleed 
inserts  in  the  vehicle  receptacle. 

For  the  reasons  just  mentioned  EPA  is 
firQ];?ing  a  two-fold  approach  to 
refueling  emissions  for  LPG  vehicles. 
First,  today's  rule  includes  a 
requi.ement  that  LPG  refueUng  nozzles 
have  no  more  than  2.0  cm^  dead  space, 
as  measured  from  the  face  of  the  nozzle 
which  seals  against  the  vehicle 
receptacle  "O  "  ring.  Second,  a  refueling 
standard  and  SHED-based  test 
consistent  with  the  recently 
promulgated  ORVR  requirement  is  being 
adopted  for  LPG-fueled  Ught  duty 
vehicles  and  Ught-duty  trucks.  The 
vehicle  standard,  adjusted  for  the 
difference  in  energy  density  between 
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gasoline  and  LPG.  is  0.15  grams  per 
dispensed  gallon  of  fuel.  This  approach 
will  ensure  that  the  LPG  vehicles  will 
have  refueling  emissions  similar  to 
those  of  other  vehicles  meeting  the 
ORVR  standards.  A  certification  testing 
waiver  will  be  available  for  all  classes 
of  LPG  vehicles  to  which  this  standard 
applies  if  the  manufacturer  can 
demonstrate,  through  the  use  of 
development  or  other  data,  that  the 
vehicle  will  meet  the  standard.  For  a 
complete  discussion  of  how  the  2.0  cm' 
standard  for  LPG  vehicle  refueling 
nozzles  was  derived  please  consult  the 
summary  and  analysis  of  comments 
document  for  this  rule. 

This  standard  for  LPG  vehicles  will 
apply  to  the  same  classes  and  model 
years  as  the  ORVR  rule  (i.e..  three  year 
phase-in  t)eginning  with  the  1998  model 
year  for  light-duty  vehicles  and  the  2001 
model  year  for  light-duty  trucks).  The 
requirement  for  the  refueling  nozzles 
will  take  effect  January  1.  1998  for  high 
volume  stations,  with  a  two  year 
extension  until  January  1.  2000  for  small 
volume  stations  (those  which  dispense 
less  than  the  energy  equivalent  of 
10.000  gallons  of  gasoline  per  month). 
The  Agency  believes  that  this  amount  of 
leadtime  for  refueling  stations  will 
allow  for  the  replacement  or  retrofit  of 
LPG  nozzles  during  the  normal  course 
of  replacement  or  repair  of  in-use 
nozzles  due  to  wear. 

3.  LPG  Tank  Venting 

Summary  of  the  proposal:  Fuel  tanks 
for  LPG  vehicles  currently  have  a  device 
known  as  a  fixed  liquid  level  valve,  or 
outage  valve,  at  tlie  proper  fill  level. 
This  is  a  small  orifice  which  can  be 
opened  during  refueling  in  order  to 
indicate  that,  upon  the  release  of  liouid 
from  the  valve,  the  tank  is  filled  and 
refueling  should  stop  Although  LPG 
tanks  are  now  constructed  with  built-in 
automatic  shutoff  devices  to  prevent 
overfilling,  they  still  have  outage  valves 
on  them.  The  Agency  proposed  a 
prohibition  on  all  non-safety-related 
valves  on  gaseous-fueled  vehicles  in 
order  to  prevent  the  emissions  of  LPG 
from  outage  valves  during  refueling. 

Summary  of  the  comments:  The 
Agency  received  a  variety  of  comments 
expressing  concern  about  the  proposal 
to  eliminate  outage  valves  from  LPG 
vehicles.  First,  several  commenters 
pointed  out  that  outage  valves  are 
required  under  the  National  Fire 
Protection  Association  standard  58 
(NFPA  58).  and  that  the  NFPA  code  has 
t)een  adopted  by  many  state  and  local 
fire  marshals  as  the  applicable  fire  code. 
Second,  some  commenters  stated  that 
ttie  regulatory  language  as  proposed 
precluded  the  use  of  all  types  of  valves 


on  gaseous-fueled  vehicles,  including 
such  things  as  manual  fuel  shutoff 
valves.  Third,  some  comments  were 
received  expressing  concern  that  this 
requirement  would  preclude  the  use  of 
liquefied  natural  gas  (LNG)  altogether 
due  to  the  need  to  occasionally  vent 
excess  pressure  from  LNG  fuel  tanks  to 
prevent  overpressurization.  Finally,  one 
commentfir  expressed  concern  about  the 
application  of  this  requirement  to  LPG 
vehicles  already  in  service  and  the 
possibility  of  having  to  retrofit  those 
vehicles. 

EPA  response  to  comments:  The 
Agency  understands  the  apparent 
conflict  between  its  proposal  and  the 
requirements  of  NFPA  58.  EPA  believes 
that  with  the  newer  requirement  in 
NFPA  58  for  automatic  shutoff  (overfill 
prevention)  mechanisms,  the 
requirement  for  outage  valves  on  vehicle 
fuel  tanks  is  obsolete,  and  should  be 
removed  from  NFPA  58.  Due  to  this 
conflict,  however,  the  Agency  has 
chosen  not  to  finalize  its  proposed 
requirements  prohibiting  outage  valves, 
but  is  working  with  the  industry  and 
NFPA  to  have  this  requirement  deleted 
from  NFPA.  While  the  Agency  believes 
it  has  the  authority  to  preempt  NFPA  58 
as  adopted  by  fire  marshals  through  the 
adoption  of  the  proposed  requirement  to 
eliminate  outage  valves,  it  prefers  to 
work  with  the  industry  to  remove  that 
requirement  from  NFPA  58  before 
superseding  state  and  local  law  through 
EPA  regulation.  Given  that  the  proposed 
language  prohibiting  non-safety-related 
valves  is  not  being  finalized,  the  other 
concerns  expressed  in  the  comments  are 
alleviated. 

While  the  Agency  is  not  finalizing  the 
proposed  requirements  concerning 
outage  valves,  they  remain  a  concern  as 
a  source  of  emissions.  This  is  especially 
true  for  LPG  vehicles  which  are 
intended  to  be  certified  as  ILEVs.  Thus, 
for  any  LPG  vehicle,  the  above- 
mentioned  refueling  test  procedure  will 
be  performed  with  the  outage  valve 
opened,  unless  the  manufacturer  can 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  the  outage  valve  or 
any  other  such  gauges  or  valves  would 
not  be  opened  during  refueling  in-use 
due  to  inaccessibility  or  other  design 
features  that  would  prevent  or  make  it 
very  unlikely  that  they  could  be  opened. 

D.  Standards  for  CO  and  Crankcase 
Emissions 

1  Idle  CO 

Summary  nf  the  proposal:  Until  the 
methanol  emission  standards  were 
promulgated  in  1989.  idle  CO  standards 
were  only  applied  to  Otto-cycle  engines. 
EPA  reasoned  that  diesel  vehicles 


always  operate  at  such  lean  fuel/air 
ratios  that  their  idle  CO  emissions 
would  always  be  well  below  the 
standards.  The  methanol  rule  applied 
idle  CO  standards  to  all  methanol-fueled 
vehicles  because  the  Agency  was  aware 
of  diesel  methanol  vehicles  which  were 
throttled  at  idle.  This  same  reasoning 
was  applied  to  gaseous-fueled  vehicles, 
and  EPA  proposed  that  idle  CO 
standards  apply  to  all  gaseous-fueled 
vehicles,  not  just  Otto-cycle  vehicles. 

Summary  of  the  comments:  The  few 
comments  EPA  received  on  this  issue 
were  in  opposition  to  idle  CO  standards 
for  engines  which  operate  at  lean  fuel/ 
air  ratios.  The  commenters  stated  that 
lean  bum  engines  emit  very  low  CO 
levels,  and  that  there  is  no  need  to 
regulate  and  test  for  emissions  which 
are  inherently  low. 

EPA  response  to  the  comments:  The 
Agency  recognizes  that  lean  burn 
engines  do  traditionally  have  much 
lower  CO  emissions  than  vehicles 
operating  at  stoichiometric  fuel/air 
ratios.  However,  EPA  believes  that  not 
enough  data  yet  exists  on  diesel 
gaseous- fueled  vehicles  to  justify  their 
exemption  from  the  idle  CO  standards. 
The  Agency  is  especially  concerned 
about  those  diesel  designs  which 
employ  throttUng  at  idle.  It  is  likely  that 
these  vehicles  will  have  no  problem 
meeting  the  idle  CO  standards  by  virtue 
of  their  design  and  that,  this  being  the 
case,  the  only  burden  this  standard 
presents  is  that  of  the  actual 
certification  testing  and  reporting.  Thus, 
certification  testing  waivers  for  diesel 
gaseous-fueled  vehicle  idle  CO 
standards  will  be  available  to 
manufacturers  that  can  demonstrate 
through  emissions  test  data  or  other 
engineering  data  that  a  vehicle  will,  by 
virtue  of  its  design,  always  emit  at  levels 
well  below  that  of  the  applicable  idle 
CO  standard. 

2.  Crankcase  Emissions 

Summary  of  the  proposal:  Currently, 
all  vehicles  and  engines,  with  the 
exception  of  non-naturally  aspirated 
petroleum  heavy-duty  diesel  engines 
(HDDE),  are  prohibited  from  discharging 
crankcase  emissions  into  the 
atmosphere.  The  current  prohibition  is 
not  applicable  to  non-naturally 
aspirated  petroleum  HDDEs  due  to 
concerns  that  the  routing  of  oil  mist- 
laden  crankcase  gases  through 
turbochargers  and  other  air  handling 
equipment  may  foul  this  equipment. 
With  the  issuance  of  the  methanol 
vehicle  emission  standards  in  1989  this 
prohibition  was  applied  to  all  methanol 
HDDEs  whether  they  were  naturally 
aspirated  or  not.  The  reasoning  was  that 
methanol  engine  crankcase  gases  were 


expected  to  be  cleaner  than  petroleum 
diesel  engine  crankcase  gases,  and 
closer  to  gasoline  engine  crankcase 
emissions  which  are  been  routinely 
routed  through  turbochargers.  Given 
that  gaseous-fueled  vehicles  are  also 
expected  to  have  cleaner  crankcase 
^     emissions  than  petroleum  diesels,  this 
prohibition  on  crankcase  emissions  was 
proposed  to  be  applicable  to  all  gaseous- 
fueled  vehicles  and  engines  as  well, 
with  no  exemption  for  non-naturally 
aspirated,  gaseous- fueled  HDDEs. 
Summary  of  the  comments:  In 
general,  the  comments  received  in  this 
area  were  in  opposition  to  crankcase 
controls  for  gaseous-fueled  vehicles  and 
engines.  Some  commenters  suggested 
that  crankcase  controls  only  be  applied 
to  naturally-aspirated  gaseous-fueled 
engines,  as  is  currently  the  case  with 
petroleum  HDDEs.  Others  stated  that, 
due  to  their  inherently  low  emissions, 
gaseous-fueled  vehicles  and  engines 
should  be  exempt  from  all  crankcase 
emission  provisions.  One  commenter 
expressed  concern  about  crankcase 
gases  possibly  fouling  turbochargers, 
and  then  went  on  to  say  that  gaseous- 
fueled  vehicle  crankcase  emissions  will 
be  inherently  clean  and  thus  do  not 
need  to  be  regulated. 

EPA  response  to  comments:  In  the 
absence  of  compelling  data  showing  that 
gaseous-fueled  vehicle  crankcase 
emissions  are  cleaner  than  those  of  their 
petroleum-fueled  counterparts,  the 
Agency  believes  it  is  prudent  to  extend 
the  coverage  of  the  current  prohibition 
on  crankcase  emissions  to  include 
gaseous-fueled  HDDEs.  Additionally, 
EPA  believes  that,  since  the  crankcase 
prohibition  for  methanol-fueled  HDDEs 
is  not  limited  to  naturally-aspirated 
engines,  as  well  as  the  fact  that 
crankcase  emissions  are  routinely 
routed  through  gasoline  engine 
turbochargers,  there  is  no  reason  to 
exempt  non-naturally  aspirated  gaseous- 
fueled  vehicles  and  engines  from  the 
crankcase  emissions  prohibition.  As  was 
noted  in  the  leadtime  discussion,  the 
Agency  expects  that  current  technology 
gaseous-fueled  engines  will  be  able  to 
meet  these  standards,  and  therefore  the 
minimum  amount  of  leadtime  to  allow 
for  certification  has  been  given. 
However,  since  turbocharged  gaseous- 
fueled  HDDEs  are  generally  derived 
from  turbocharged  petroleum  HDDEs 
they  do  not  tend  to  have  crankcase 
emission  controls.  The  Agency  believes 
that,  while  the  four  year  leadtime 
requirement  in  section  203(a)(3)(C)  of 
the  Act  is  not  legally  binding  in  the  case 
of  gaseous- fueled  heavy-duty  engines,  in 
circvimstances  where  the  manufacturers 
must  make  changes  to  engine  designs 
similar  to  diose  made  to  comply  with 


changes  in  gasoline  or  petroleum  diesel 
requirements,  section  203(a)(3)(C)  may 
constitute  a  proper  default  period.  In 
order  to  allow  for  the  early  introduction 
of  gaseous-fueled  HDDEs,  the  Agency  is 
providing  four  years  leadtime  for 
crankcase  controls  on  turbocharged 
gaseous-fueled  HDDEs  in  the  absence  of 
factors  indicating  that  another  period  is 
more  appropriate.  Thus,  this  provision 
will  take  effect  for  the  1998  model  year. 
It  should  be  noted  that  the  four  years  of 
leadtime  only  applies  to  turbocharged 
gaseous-fueled  HDDEs,  and  that  the 
crankcase  emission  provisions  for  all 
other  classes  of  gaseous-fueled  vehicles 
will  take  effect  with  the  1997  model 
year  mandatory  certification,  as  well  as 
for  vehicles  and  engines  certified 
optionally  prior  to  the  1997  model  year. 

E.  On -Board  Diagnostics 

Summary  of  the  proposal:  EPA  did 
not  specifically  address  in  the 
November  5, 1992  proposal  the 
applicability  of  on-board  diagnostics 
(OBD)  requirements  to  gaseous-fueled 
vehicles.  This  is  because  the  OBD 
regulations  were  not  promulgated  until 
after  the  gaseous-fueled  vehicle 
standards  were  proposed. '''  However, 
EPA  proposed  that  emission  standards 
for  gaseous-fueled  vehicles  generally  be 
equivalent  to  those  for  other  vehicles. 
Implicit  in  that  proposal  is  that  gaseous- 
fueled  vehicles  would  be  required  to 
meet  the  same  OBD  requirements  as 
other  vehicles  (OBD  11  or  Federal  OBD, 
as  applicable  by  model  year). 

Summary  of  the  comments:  The 
Agency  received  several  comments 
concerning  OBD.  These  comments  fell 
into  two  general  areas.  First,  several 
commenters  requested  that  the  Agency 
clarify  the  appHcability  of  OBD 
requirements  to  gaseous-fueled  vehicles. 
Second,  comments  were  received  stating 
that  additional  leadtime  should  be 
allowed  for  natural  gas-fueled  vehicles 
to  comply  with  OBD.  The  OBD 
provisions  as  promulgated  require  OBD 
systems  to  monitor  for  conditions  which 
would  result  in  certain  increases  in  THC 
emissions.  The  argument  for  additional 
leadtime  centered  around  the  factlhat 
natural  gas  vehicles  will  only  be  subject 
to  NMHC  standards  while  all  other 
vehicles  are  subject  to  THC  standards. 
During  the  course  of  the  OBD 
rulemaking  comments  were  received 
suggesting  that  natural  gas  systems  only 
be  required  to  measure  NMHC  emission 
effects.  Commenters  argued  that  the 
technology  likely  to  be  used  to  monitor 
for  increases  in  THC  could  not  be 
readily  adapted  to  monitor  for  increases 
in  NMHC.  The  Agency  received  a 


comment  suggesting  that  a  delay  until 
1998  would  allow  sufficient  leadtime  to 
develop  the  technology  needed  for 
natural  gas-fueled  vehicles  to  meet  the 
OBD  requirements. 

EPA  response  to  comments:  The  OBD 
requirements  contained  in  the  February 
19,  1993  rule  were  established  pursuant 
to  section  202(m)  of  the  Clean  Air  Act. 
That  subsection  provides,  in  pertinent 
part: 

(1)  [Tjhe  Administrator  shall  promulgate 
regulations  under  subsection  (a)  requiring 
manufacturers  to  install  on  all  new  light  duty 
vehicles  and  light  duty  trucks  diagnostic 
systems  capable  of— 

(A)  accurately  identif\'ing  •  *  •  emission- 
related  systems  deterioration  or  malfunction 
*   *   *  which  could  cause  or  result  in  failure 
of  the  vehicles  to  comply  with  emission 
standards  established  under  this  section. 

By  its  terms,  the  OBD  provision 
applies  only  to  vehicles  for  which 
emission  standards  have  been 
established  under  section  202.  The 
regulations  promulgated  on  February 
19,  1993  simply  add  a  new  requirement 
that  all  new  light-duty  vehicles  and 
hght-duty  trucks  be  equipped  with  an 
emission  control  diagnostic  system 
capable  of  identifj'ing  emissions-related 
deterioration  and  malfunction  as 
detailed  in  the  regulations. '«  Therefore, 
this  provision  would  seem  to  apply 
automatically  to  gaseous-fueled  vehicles 
as  foon  as  mandatory  emissions 
standards  are  established  for  those 
vehicles. 

EPA  agrees  that  leadtime  until  the 
1993  model  year  is  necessary  for  full 
implementation  of  the  Federal  OBD 
requirements  for  natural  gas-fueled 
vehicles.  Therefore,  under  today's 
regulations,  implementation  of  Federal 
OBD  systems  will  not  be  required  for 
certification  prior  to  model  year  1998. 
This  is  the  case  for  both  for  voluntary' 
certification  prior  to  model  year  1997, 
and  for  mandatory  certification  in 
model  year  1997.  However,  consistent 
with  the  approach  taken  in  the  OBD  rule 
for  vehicles  granted  a  waiver  from 
Federal  OBD  requirements  on  feasibility 
grounds,  natural  gas-fueled  vehicles 
certified  in  the  1997  model  year  or 
optionally  prior  to  the  1997  model  year 
will  be  required  to  comply  with  OBD  I 
provisions. 

EPA  believes  that  allowing  leadtime 
for  natural  gas-fueled  vehicles  until  the 
1998  model  year  is  legally  consistent 
with  sections  202(m)  and  202(a).  To  be 
sure,  section  202(m)(2)  specifically 
provides  that  the  required  OBD 
regulations  shall  take  effect  in  model 
year  1994,  subject  to  the  Administrator's 
authority  to  waiver  application  of  the 
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,<  guUtioiM  for  model  yea^s     <  -4  and/or 
1995  fur  aoy  vehicle  for  which  the 
Administrator  datsmiiaes  the 
regulatioos  would  be  infaa&ible  in  those 
model  years.  But  EPA  beUeves  that 
Conf^van  inteodad  this  efkx.tive  date 
pruvikiuc  tu  apply  only  to  vehicles  for 
which  standards  existed  at  the  time  of 
the  ecactmeot  of  the  Cktao  Air  Act 
Auumdments  of  1990.  EPA  does  not 
bolieve  that  Congress  intended  this 
provision  to  require  OBD  to  be 
implemented  immediately  upon 
promuljjation  of  any  emis.sion  standards 
under  section  202(a)(1)  for  new  kinds  of 
alternative-fueled  vehicles  at  any  point 
after  1995.  EPA  cannot  adopt  new 
({mission  stawildi  Un  natural  gas- 
fueled  vehiclea<faat  would  trigger  a 
mandatory  OBD  requirement  that  is  not 
feasible.  It  is  also  unreasonable  to 
believe  Congress  intended  that  EPA 
refrain  iiaa  ertabliiUBg  mandatory 
emission  staadavdiiariuitural  gas- 
fueled  vehicles  sim^ply  because  an 
in  feasible  OBO  requirement  would 
automoticnUy  apply  once  such 
standards  are  establi£l)ed.  The  Agency's 
efforts  to  ensure  that  natural  gas  fueleid 
vehicles'  emiasians  are  no  greater  than 
their  petroieura-hieled  counterparts 
should  not  be  frustrated  by  a  cnncem 
that  compliance  with  an  OBD 
requtrenamt  requires  mtwo  ieadtime 
than  compliance  with  the  emission 
standards  themselves. 

Rather.  EPA  believes  that  the  OBD 
requirements  under  section  202(m)(l). 
to  be  promulgated  under  section  202(a). 
incorporate  tlM  general  Ieadtime 
provision  in  section  202|a)(2).  Section 
202(ai(2)  ^ecifically  states  that  "|a)ny 
regulation  pre«icnb<Kl  under  paragraph 
(1)  of  this  sulMiOLtJoo  (and  any  revision 
therfH^f)  shall  take  effect  after  such 
peri«>d  as  the  Administrator  finds 
necesaarv  to  permit  the  development 
and  application  of  (Im)  rtiquisite 
technology,  giving  appropriate 
consideratum  to  the  cost  of  compliaru:e 
within  such  period"  EPA  believes  that 
this  Ieadtime  provision  applies  to  all 
aspects  of  new  standards  established 
with  respect  to  previously  unregulatud 
alteniativofuoled  vehicles.  EPA  agrees 
with  noaunonters  that  lead:ime  until 
model  year  1996  is  neceaaary  for 
implementation  of  Federal  OBD  systems 
for  natural  ^as  fueled  vehicles. 
Therefore.  Federal  OBD  requinmioiits 
will  not  apply  for  certification  of  such 
vehicles  until  model  year  1998; 
compliance  with  OBD  I  p«»visions  is 
required  for  any  natural  gas  fueled 
vehicles  certified  prior  to  the  1990 
model  year,  as  discussed  above 

EPA  also  rscognizits  that  the  curroot 
OBD  regulations  apply  to  vehicles 
.-.uitject  to  a  THC  stitndard.  As  long  as 


only  a  NMHC  standard  applies  to 
natural  |as-fuai«d  vehicles,  these 
regulations  should  arguably  be  amended 
to  mum  tor  deterioration  and 
malfuoctK^n  regarding  NMHC  emissions 
perforraaace  EPA  anticipates 
commencing  a  rulemaking  to  make 
these  changes  to  the  OBD  regulations  as 
applicable  to  natural  gas- fueled  vehicles 
in  the  near  future  in  time  for  the 
changes  to  apply  in  the  1 998  model 
year.  This  issue  4loes  not  effect  the 
feasibility  of  corapUance  with  OBD  I 
reqiiiremcirts. 

As  was  noted  above,  the  Agency  did 
not  fomially  propose  any  specific 
requirements  concerning  the 
applicability  of  OBD  requirements  to 
gaseous- fueled  vehicles.  However,  the 
Agency  believes  that  this  issue  was 
fairly  raised  and  sufficiently  considered 
prior  to  the  promulgation  erf  this  final 
rule  since  EPA's  initial  proposal 
intended  to  extend  all  applicable 
emission  standards  to  gaseous-fueled 
vehictes.  and  the  Agency  received 
several  oonunents  on  OBD  in  response 
to  that  propasal.  For  more  discussion  of 
this  iaoM  please  consult  the  summary 
and  analysis  document. 

F.  HC  Mrasurement 

Sumnuuy  of  the  proposal:  The  current 
method  for  measuring  exhaust  NMHC. 
which  was  adopted  for  the  Tier  1 
tailpipe  standards,  involves  measuring 
THC  and  methane,  and  subtracting 
methane  from  THC  to  obtain  MMHC.  For 
NGVs  the  exhaust  HC  is  primarily 
methane,  whereas  for  other  vehicles  the 
exhaust  methane  tends  to  be  a  much 
lower  percentage  of  THC.  As  a  result 
the  current  procedure  is  much  less 
accurate  fur  ^4GVs  than  for  other 
vehicles,  and  the  need  for  a  better 
measurement  technique  is  obvious.  The 
NPRM  discussed  several  potential 
options  for  improved,  direct  NMHC 
measurement.  However,  none  of  these 
techniques  was  developed  sufficiently 
enough  to  warrant  proposal.  Thus,  the 
Agency  proposed,  as  an  interim 
procedure,  some  slight  modifications  to 
the  current  procedure  to  improve  its 
accuraty  for  .^JGVs.  Additionally,  EPA 
proposed  that  if  a  better  technique  had 
not  been  developed  within  the  first  two 
years  of  these  standards'  applicability 
then  full  gas  chromatograph  (GC) 
analysis  would  be  required.  This  was 
intended  to  provide  the  industry  with 
incentive  to  develop  a  better  alternative 
since  the  inaocuracies  of  the  current 
procedure  clearly  {xedude  it  from  being 
a  long  teno  solution. 

Summary  of  the  comments:  Q'A 
received  Little  comment  on  this  aspect  of 
the  proposal.  A  few  conunenters  voiced 
support  for  tlie  interim  procedure,  while 


some  expressed  conoem  over  how 
resource-intensive  full  GC  analysis 
would  be  ier  routine  certification  work. 

EPA  response  to  comments.  The 
Agency  agrees  with  the  commenters  that 
the  modifications  to  the  current 
procedure  constitute  the  best  interim 
option,  and  this  is  the  technique  that  is 
contained  in  today's  rule.  Addibonally, 
EPA  has  entered  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  with  the  California  Air 
Resources  Board  and  the  Amejican 
Automobile  Manufac'Jupers  Association 
to  address  a  variety  of  test  procedures 
needs  which  have  arisen  out  of  the 
Clean  Air  Act  Amendments  One  of  the 
projects  the  CRADA  is  addressing  is  that 
of  an  accurate  technique  for  the  direct 
measurement  of  NMHC.  The  Agency 
believes  that  since  it  is  participating  in 
the  development  process  through  the 
CRADA  a  technology-forcing  approach 
is  nt>t  necessary  at  this  time.  Thus, 
rather  than  finalize  a  requirement  for 
full  G(>  analysis,  the  best  approach 
would  be  to  continue  to  work  through 
the  CRADA  to  develop  an  NMHC 
technique  which  can  be  adopted  as  the 
certification  procedure  upon  its 
completion.  However,  if  an  appropriate 
technique  is  not  developed  through  the 
CRADA.  EPA  will  consider  a  more 
aocurate  procedure  such  as  the  GC  for 
the  required  procedure. 

C.  Fuel  Composition 

SiuTunary  of  the  proposal:  It  is  the 
Agency's  belief  that  certification  test 
fuels  should  resemble  the  fuels  that  a 
vehicle  is  likely  to  encounter  in-use. 
Given  the  wide  range  of  natural  gas 
compositions  currently  available 
throughout  the  United  States,  the 
Agency  proposed  very  broad 
specifications  for  natural  gas 
certification  fuel.  These  specifications 
included  a  range  for  methane  content  of 
74  to  98.5  percent,  as  well  as  broad 
ranges  for  several  other  parameters.  In 
the  case  of  LPG  fuel,  much  less 
information  is  available  about 
composition  variability  nationally. 
Thus,  commercially  available  LPG  was 
proposed  as  the  certification  fuel,  with 
no  specific  rangtis  set  on  any  parameters 
other  than  that  the  primary  constituent 
be  propane.  The  NPRM  contained  no 
provisions  for  the  r€»gulation  of  in-use 
composition  of  either  fuel. 

Sununary  of  the  comments:  Although 
the  Agency  received  some  comments  in 
support  of  its  proposed  certification  fuel 
specifications,  in  general  commenters 
believed  that  the  proposed 
specifications  weir  much  too  broad.  In 
terms  of  natural  gas  spetufications.  the 
comments  in  favor  of  tighter 
spocihcations  fell  into  two  general 


categories.  First,  several  commenters 
stated  that  they  agreed  with  EPA's 
general  approach  of  a  broadly  defined 
specification  in  order  that  certification 
fuel  be  representative  of  in-use  fuel. 
These  commenters,  however,  felt  that 
the  proposed  fuel  specification  was 
much  too  broad  and  encompassed  fuels 
which  could  not  be  considered 
representative  of  most  natural  gas.  Other 
commenters  felt  that,  in  order  to  be  able 
to  meaningfully  compare  results  from 
different  tests,  a  very  narrowly  defined 
test  fuel  specification  is  needed.  Most  of 
these  commenters  recommended  that 
EPA  adopt  the  California  Air  Resources 
Board  (CARB)  certification  fiiel  (90% 
methane,  ±1%,  among  other 
requirements)  as  the  federal  certification 
fuel.  Some  of  the  commenters  who 
recommended  a  narrower  range  of 
specifications  suggested  that  EPA  adopt 
a  range  of  specifications  which  would 
allow  the  use  of  CARB  certification  fuel 
(e.g.,  89%  methane,  minimum,  etc.). 

The  Agency  received  little  comment 
on  the  proposed  LPG  certification  fuel 
specifications.  A  few  commenters 
suggested  that  EPA  adopt  the  CARB  LPG 
certification  fuel  specifications  (93.5% 
propane,  ±1%,  etc.)  as  the  federal 
certification  fuel.  Some  commenters 
agreed  with  the  proposal,  stating  that  it 
allowed  for  the  use  of  butane  mixtures 
in  LPG  vehicles. 

In  addition  to  comments  about 
certification  fuel  specifications,  several 
comments  were  received  requesting  that 
the  Agency  adopt  in-use  fuel 
specifications.  "These  comments 
generally  came  from  engine  and  vehicle 
manufacturers.  These  commenters 
explained  that  in  order  to  get  maximum 
emission  benefits  from  gaseous-fueled 
vehicles  it  is  important  to  minimize  in- 
use  fuel  composition  variability.  In 
addition,  heavy-duty  diesel  engine 
manufacturers  stated  that,  unlike 
stoichiometric  engines  utilizing  oxygen 
sensor  feedback  control  systems,  lean- 
bum  diesel  engines  have  no  way  of 
accounting  for  fuel  composition 
variability,  and  thus  may  encounter 
operational  difficulties  on  some  fuels. 

EPA  response  to  comments:  The 
Agency  both  understands  and  sees  the 
merits  in  the  arguments  for  tighter 
certification  fuel  specifications. 
However,  as  was  previously  stated,  EPA 
also  believes  it  is  important  that 
certification  fuel  be  representative  of  in- 
use  fuel.  Thus,  in  developing  today's 
final  rule  the  Agency  has  attempted  to 
find  a  middle  ground  between  these 
seemingly  conflicting  needs.  In  the  case 
of  natural  gas  certification  fuel,  the 
Agency  is  adopting  the  approach 
suggested  by  some  commenters  that  the 
specification  remain  somewhat  broad. 


but  allow  for  the  use  of  CARB 
certification  fuel.  This  specification 
includes  a  minimum  methane  content  of 
89  percent,  among  other  parameters.  For 
the  complete  certification  fuel 
specifications  please  see  the  regulatory 
text  of  today's  rule.  These  specifications 
were  chosen  both  because  they    ■ 
encompass  over  90  percent  of  natural 
gas  sold  in  the  country  and  because 
there  was  some  general  support  for  them 
in  the  comments  as  a  good  compromise 
between  EPA's  proposed  specifications 
and  CARB  certification  fuel. 

Ahnost  all  of  the  gas  not  covered  by 
this  specification  (i.e.,  gas  with  a 
methane  content  below  89  percent)  is 
sold  in  high  altitude  areas  where  the  gas 
tends  to  contain  higher  levels  of  inert 
gases  than  that  sold  at  low  altitudes. 
The  Agency  believes  that  excluding 
high  altitude  gas  from  the  specifications 
should  not  present  a  problem  for 
vehicles  which  are  certified  using  the  89 
percent  minimum  methane  certification 
fuel  but  are  operated  at  high  altitudes 
because,  in  general,  vehicles  which  will 
be  certified  under  the  provisions  of 
today's  rule  are  expected  to  utilize 
electronic  feedback  control  systems  for 
proper  management  of  the  fuel/air  ratio. 
The  Agency  believes  that  these  systems 
will  be  able  to  account  for  any 
differences  in  fuel  composition  between 
high  altitude  natural  gas  and  natural  gas 
in  the  rest  of  the  country. 

It  should  be  noted  that,  while  the 
natural  gas  certification  fuel 
specifications  contained  in  todav's  rule 
are  much  broader  than  CARBs,  CARB 
certification  fuel  does  fall  within  the 
federal  specifications,  and  thus  could  be 
used  for  certification  testing.  For  a 
further  discussion  of  this  issue  please 
consult  the  summary  and  analysis  of 
comments  document  available  in  the 
public  docket. 

The  Agency  would  like  to  take  a 
similar  approach  for  LPG  certification 
fuel  as  it  took  for  natural  gas 
certification  fuel.  However,  there  is  little 
information  available  about  in-use  LPG 
composition  upon  which  such  a  fuel 
specification  could  be  based.  Thus,  EPA 
believes  it  prudent  to  adopt  commercial 
LPG  as  the  certification  fuel  at  this  time. 
Should  adequate  information  on  in-use 
LPG  composition  become  available  at 
some  point  in  the  future,  EPA  may  elect 
to  define  a  certification  fuel 
specification  for  LPG  at  that  time. 

Today's  rule  contains  no  controls  on 
in-use  fuel  composition  for  either 
natural  gas  or  LPG.  EPA  does  not 
believe  that  the  need  for  such  in-use 
controls  has  been  adequately 
demonstrated.  Further,  the  cost- 
effectiveness  of  such  controls  is  not 
likely  to  justify  such  action.  The  Agency 


is  concerned,  however,  about  the 
possibility  of  in-use  fuel  composition 
changes  over  time,  and  urges  the  natural 
gas  and  LPG  industries  to  take  steps  to 
minimize  such  variations.  Should  the 
in-use  compositions  of  these  fuels 
change  in  such  a  way  as  to  adverselv 
impact  the  emissions  performance  of 
gaseous-fueled  vehicles  the  Agency 
would  likely  take  steps  to  address  the 
issue  at  that  time,  either  through 
corresponding  changes  in  certification 
fuel  specifications,  or  possibly  through 
in-use  fuel  composition  specifications. 

H.  Fuel  Economy 

Summary  of  the  proposal:  The  NPRM 
included  test  procedures  and 
calculations  for  determining  the  fuel 
economy  of  natural  gas-fueled  light-duty 
vehicles  and  light-duty  trucks  for 
purposes  of  allowing  them  to  be 
included  in  a  manufacturer's  CAFE 
calculation.  The  proposed  procedures 
for  determining  the  fuel  economy  of 
natural  gas  vehicles  (NGV)  utilize  the 
same  principles  as  those  used  in  the 
procedures  currently  in  place  for 
gasoline  vehicles.  Availabifity  of  CAFE 
credits  for  NGVs  was  mandated  in  the 
Alternative  Motor  Fuels  Act  (AMFA)  of 
1988  (Public  Law  100-^94,  October  14. 
1988),  to  be  effective  with  the  1993 
model  year.  No  CAFE  provisions 
regarding  LPG  vehicles  were  proposed 

Summary  of  the  comments:  In 
general,  the  comments  regarding  the 
CAFE  provisions  for  NGVs  were  very 
supportive.  Some  commenters  urged 
EPA  to  quickly  finalize  this  rule  in  order 
to  assure  that  CAFE  credits  will  be 
available  for  1993  model  year  NGVs. 
The  lack  of  fuel  economy  provisions  for 
LPG  vehicles,  however,  was  perceived 
by  many  as  an  unfair  disadvantage  for 
LPG  vehicles.  Additionally,  many 
commenters  pointed  out  that  the 
National  Energy  Policy  Act  of  1992 
mandated  the  availability  of  CAFE 
credits  for  LPG  vehicles,  and  urged  EP.A 
to  finalize  fuel  economy  test  procedures 
and  calculations  for  LPG  vehicles. 

EPA  response  to  comments:  The 
Agency  did  not  propose  fuel  economy 
measurement  procedures  for  LPG 
vehicles  because  prior  to  the  National 
Energy  Policy  Act  of  1992  the 
determination  of  whether  LPG  vehicles 
should  be  included  in  the  CAFE 
program  was  required  to  be  made  by  the 
Secretary  of  Transportation  under  the 
Energy  Policy  and  Conservation  Act 
(U.S.C.  2001(5)).  At  the  time  EPA  issued 
the  NPRM  for  today's  action  the 
Secretary  of  Transportation  had  not 
made  a  determination  to  include  LPG 
vehicles  in  the  CAFE  program.  The 
Energy  Policy  Act  allowing  LPG 
vehicles  to  participaie  in  the  CAFE 
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program  w<is  fugnnd  inio  law  just  as  fclPA 
issiwii  its  proptKsal  Thus,  no  fuel 
economy  provisions  wer«  proposed  for 
LPG  vehicles  There  we  two  reasoos 
why  EPA  is  not  adopting  fuel  economy 
provisions  for  I.PG  vehicles  in  this  rule. 
KirsU  before  EPA  can  adopt  fuel 
ecoBomy  teat  proceduna  aad 
calculations  for  LPG  vehicles,  the  U.S. 
I'ktpartment  of  Transportation  (DOT)  is 
r«'qiiin!fl  by  the  Unergy  Policy  Act  to 
liotormine  a  fuel  equivalency  factor 
equating  gasoline  and  IPG  so  that  fuel 
economy  can  be  calculated  on  a  gasoline 
gallon-  equivalent  basis.  This  fuel 
wjuivalency  factor  has  not  yet  been  set 
by  DOT.  Second,  the  Agency  believes 
that  the  required  new  fuel  economy 
measurement  provisions  for  LPG 
vehicles  must  be  sublect  to  public  notice 
and  comment.  Thus,  the  Agency  H-ill 
work  with  DOT  to  develop  the  fuel 
equivalency  factor,  and.  upon 
detennination  of  that  factor,  will 
propose  LPG  fuel  ecnnorav  prm  isions 
in  a  separate  Agency  rulemaking  8<;tion. 

/.  Aftermarket  Coavenions 

1.  Applicability 

Summary  of  the  proposal:  It  is  the 
Agency's  policy  that,  based  on  the 
tampering  provisions  of  section 
203(a)(3)  of  the  Act.  aftermarket 
conversions  should  not  degrade  the 
emissions  performance  of  the  vehicle 
being  converted,  and  that  following  a 
conversion  a  vehicle  should  still  meet 
the  emisaioD  standards  it  was  originally 
certiHed  at  meeting  on  any  fuels  il  is 
capable  of  using.  Under  this  policy  any 
conversion  which  degrades  the 
emissions  performance  of  the  vehicle  is 
considered  tampering  In  order  to  clarify 
how  compliance  with  this  policy  can  be 
demonstrated,  the  Agency  proposed  that 
converters  can  cortiS'  as  new  vehicle 
manufacturers  using  the  current  new 
vehicle  certification  procedures 
appUcable  to  small  volume 
manufacturers  The  Agencv  requested 
comment  on  whether  thi       '       .•  limit 
of  10.000  umts  that  curr.  inesa 

snudl  volume  manufacturer  should 
apply  to  oonveruons  as  well,  or 
whether,  at  propoaed.  the  small  volume 
procedures  should  apply  to  all 
converters,  regardk'ss  of  the  conversion 
sales  volume  of  the  company  aaeking 
the  certification.  These  ceitificatioa 
requiraiDontK  were  propoaed  to  appiy  to 
uU  aftermarket  conversions  performed 
or  sold  aher  December  31.  19«13. 
regard  lesa  of  the  class  or  model  year  of 
the  vehicle  being  ctmvertod  In  the 
proposal  the  Agency  staletl  its  belief 
that  this  mle  would  not  require  any 
leadtime  for  technology  dt^velopment 
aud  that  the  only  Ic  ritime  required 


would  be  for  the  actual  certification 
process. 

Summary  of  the  comments:  In 
gencrftL  the  coatBaents  received  on  the 
aftermarket  conversioD  provisions  were 
very  supportive,  with  several 
commenters  expressir^  the  need  for 
such  requirements,  and  none 
completely  opposed.  One  commentor 
suggtisted  that  these  requirements 
shoald  only  apply  to  conversions  in 
areas  v^■hich  are  not  in  attainment  with 
national  ambient  air  quality  standards. 
Comments  were  received  both  in  favor 
of  and  opposed  to  applying  the  10,000 
limit  to  the  use  of  the  small  volume 
procedures  f.or  conversions.  Other 
comments  received  indicated  that  there 
was  some  contusion  as  to  the 
applicability  of  the  proposed 
requirements  to  conversions  done  before 
1994.  as  well  as  to  conversions  of  pre- 
1994  model  year  vehicles  performed 
after  Deoeniber  3L  1993. 

EPA  retponae  to  comments:  As  was 
stated  in  the  description  of  today's  rule, 
an  aftermarket  coover^ion  company  can 
choose  to  comply  with  these  provisions 
to  obtain  an  exemption  from  the 
tampering  prohibition.  Only 
conversions  which  are  intended  to 
generate  some  form  of  credit,  such  as 
clean-fueled  Hwst  vehicle  purchase 
credits,  will  be  required  to  comply  with 
these  provisions.  Converters  which 
choose  not  to  obtain  an  exemption  from 
the  tampering  prohibition  under  this 
pro<  ('dure  will  be  handled  under  the 
current  tampering  policy.  Given  that 
this  is  an  optionsd  certification 
prooedtire  for  conversions  the  issues  of 
leadtime  and  mamlatory  start  date  are 
less  relevant 

The  Agency  agrees  with  the  comment 
that  the  production  volume  limits  that 
currently  define  a  small  volume 
manufacturer  also  apply  to  converters 
seeking  to  certif>  as  manufacturers 
under  today's  program.  The  Agency 
exfwcts  that  the  demand  for  aftermarket 
conversions  will  grow  dramatically  over 
the  next  Jew  years  in  response  to  a 
variety  o/  state  and  federal  programs.  It 
seems  reasonable  to  require  the  larger 
conversiaa  companies  to  undergo  full 
new  vehicle  certifkation  if  they  choose 
to  get  an  exemption  from  the  tampering 
prohibition  by  certif>ing  as  a 
inanufttcturer.  Thus,  the  volume  limits 
that  currently  apply  to  manuiacturers 
seeking  to  certih'  under  the  small 
volume  manufacturers  provisions  will 
also  apply  to  converters  seeking  to 
certify  as  manufacturers.  The  Agency 
recogBices  that,  while  the  current  small 
volume  manufacturers  limit  appLes  to 
sales  for  a  particular  model  year, 
conversions  are  routinely  performed  on 
ai<W>r  vehicles,  and  a  conversioa 


company  may  offer  conversion  systems 
for  vehicles  from  several  different  model 
years  at  any  given  time.  Thus,  the 
10.000  sales  volume  limit  for  certifying 
under  llie  small  volume  manufacturers 
procedures  will  apply  to  calendar  year 
sales  for  the  purposes  of  aftermarket 
conversions.  For  a  further  discussion  of 
how  this  volume  limit  will  be  applied 
see  the  siunmary  and  analysis  of 
ooounents  document. 

2.  Test  Procedures 

Summary  of  the  proposal:  In  the 
NFRM  the  Agency  proposed  using  the 
same  test  prcx«dures  for  conversions 
that  are  used  for  new  v«ehicle  and  engine 
certification.  This  approach  was 
proposed  because  the  Agency  believes 
that  this  is  the  only  way  of  truly 
measurixvg  the  emissions  performance  of 
a  conversion  relative  to  the  emission 
standards  applicable  to  the  original 
vehicle  or  engine. 

Summary  of  the  comments:  Most  of 
the  comments  received  on  the  issue  of 
test  procedures  for  aftermarket 
conversions  concerned  the  differences 
between  EPA's  proposed  procedures 
and  those  adopted  by  CARB.  In  general, 
where  there  are  differences  between 
CARB's  procedures  and  those  proposed 
by  EPA  the  commenters  requested  that 
the  Agency  adopt  che  CARB  procedures 
instead  of  what  it  [.roposed.  In  the  case 
of  procedures  for  converted  light-duty 
vehicles  and  light-duty  trucks  EPA's 
proposed  test  procedures  are  essentially 
the  same  as  CARB's.  Thus,  there  is  no 
issue  in  the  case  of  light-duty  vehicle 
and  light-duty  truck  certification 
procedures  for  aftermarket  conversions. 

EPA's  proposed  procedures  for 
conversions  of  vehicles  whose  engines 
were  originally  certified  on  an  engine 
dynamometer  (i.e..  most  heavy-duty 
engines)  are  quite  different  than 
CARB's.  As  was  previously  mentioned, 
the  Agency  proposed  that  conversions 
in  this  category  be  certified  using  the 
test  procedure  used  to  certify  the 
original  engine.  That  procedure  is  the 
engine  dynamometer-based  heavy-duty 
transient  test.  CARB's  procedures  use 
the  chassis  dynamometer-based  urban 
dynamometer  driving  cycle  for 
conversions  of  vehicles  14,000  pounds 
and  under  gross  vehicle  weight  (GV'\^'). 
For  conversions  of  vehicles  greater  than 
14.000  pounds  GV\V.  CARB's 
procedures  allow  for  either  steady-state 
chassis  dynamometer  testing  or  an 
engine  dynamometer  test  approved  by 
the  CARB  ExecutiTS  Officer.  Mo.st  of  the 
comments  received  on  this  issue 
requested  that,  in  order  to  reduce 
complianf»  costs,  EPA  adop^  the  C.-\RB 
test  procedures  for  ahormarkel 
conversions.  One  coramenter  also 


suggested  that  it  is  unfair  to  require 
conversions  for  heavy-duty  engines  to 
be  certified  using  the  heavy-duty 
transient  test  because  there  are  few 
available  testing  facilities  at  which  one 
could  get  the  required  testing  done. 
EPA  response  to  comments:  The 
Agency  continues  to  believe  that  the 
most  appropriate  way  to  determine 
whether  an  aftermarket  conversion 
meets  the  emission  standards  that  the 
original  vehicle  or  engine  was  certified 
to  is  to  use  the  same  test  procedures  that 
were  used  in  certifying  the  original 
vehicle  or  engine.  As  the  comments 
suggest,  this  is  only  an  issue  for  the 
conversions  intended  for  vehicles 
originally  certified  using  the  engine 
dynamometer  procedures.  While  the 
Agency  understands  the  concerns 
voiced  by  the  commenters,  it  does  not 
believe  that  there  is  an  adequate 
alternative  to  using  the  original  test 
procedures  when  attempting  to 
demonstrate  compliance  with  the 
original  standards.  In  the  case  of  the 
CARB  procedures.  CARB  uses  an 
approach  whereby  compliance  is 
determined  by  comparing  post- 
conversion  emissions  performance  with 
pre-conversion  performance,  and 
allowing  for  some  increase  in  emissions 
to  account  for  test  to  test  variability. 
Given  this  approach,  it  is  not  nearly  as 
important  for  CARB  to  use  the  same  test 
procedures  that  were  used  to  certify  the 
original  vehicle  because  the  standards 
being  certified  to  are  not  those  the 
vehicle  was  originally  certified  as 
meeting.  However,  by  taking  this 
approach  it  is  possible  that  an 
aftermarket  conversion  which  exceeds 
the  original  configuration's  emissions 
standards  could  be  certified,  which  is  in 
confiict  with  the  anti-tampcring 
provisions  of  the  Act. 

In  the  case  of  vehicles  over  14.000 
pounds  GVW,  CARB  allows  the  use  of 
eight  mode  steady-state  testing,  using 
the  same  pre-conversion,  post- 
conversion  comparison  as  for  vehicles 
under  14.000  pounds  GVW.  Again,  the 
Agency  believes  that  it  is  possible  with 
this  approach  to  certify  an  aftermarket 
conversion  which  exceeds  the  original 
configuration's  emissions  standards. 
Also,  the  Agency  does  not  believe  that 
steady-state  testing  is  appropriate  under 
any  circumstances.  It  is  well-understood 
that  emission  control  systems  can  be 
designed  for  low  emissions  when  tested 
using  steady-state  jest  procedures,  but 
provide  little  emissions  control  under 
real-world,  transient  conditions.'**  It  is 
for  this  reason  that  EPA  adopted  the 
heavy-duty  transient  test  cycle  in  place 
of  the  thirteen  mode  steady  state  test  for 


all  heav7-duty  engine  certification, 
effective  in  the  mid-1980s.  Thus.  EPA 
does  not  believe  that  it  would  be 
appropriate  to  adopt  the  CARB  test 
procedures  for  these  vehicles.  It  should 
be  noted  that  CARB  does  allow  for 
alternative  test  cycles  for  vehicles  over 
14,000  pounds  G\^V.  subject  to  advance 
approval  from  the  Executive  Officer.  It 
is  the  Agency's  belief  that,  given  the 
transient  test  is  the  test  cycle  which 
these  vehicles  would  have  originally 
been  certified  on.  it  is  likely  that  CARB 
would  approve  its  use  for  conversion 
certification,  thus  eliminating  the  need 
for  two  separate  certification  procedures 
for  vehicle.s  over  14,000  pounds  GVW. 

3.  Oil-Board  Diagnostics 

Summary  of  the  proposal:  The 
Agency  recently  adopted  requirements, 
effective  for  the  1994  model  year  and 
thereafter,  which  require  on-board 
diagnostics  (OBD)  systems  on  new  light- 
duty  vehicles  and  light-duty  trucks.^" 
The  purpose  of  the  OBD  system  is,  in 
part,  to  monitor  the  performance  of  a 
vehicle's  emission  control  systems  and 
signal  to  the  vehicle  operator  if  a  system 
is  malfunctioning.  The  Agency  did  not 
propose  any  specific  requirements 
regarding  how  aftermarket  conversions 
would  interact  with  new  vehicle  OBD 
systems,  but  required  that  converted 
vehicles  remain  in  compliance  with  all 
applicable  Clean  Air  Act  Title  II 
emission  requirements. 

Summary  of  the  comments:  The 
Agency  only  received  a  few  comments 
on  the  issue  of  aftermarket  conversions 
and  OBD.  These  comments  tended  not 
to  be  specific,  but  rather  asked  the 
Agency  to  clarify  what  the  requirements 
were  for  an  aftermarket  conversion  on 
an  OBD-equipped  vehicle.  A  few 
commenters  suggested  that  EPA  require 
new  vehicle  manufacturers  to  provide 
some  means  of  shutting  off  the  OBD 
system  during  alternative  fuel  operatiori 
in  order  to  prevent  the  system  from 
storing  faulty  trouble  codes. 

EPA  response  to  comments:  As 
explained  in  the  preamble  to  the 
proposed  rule.  EPA  believes  that  a 
tampering  exemption  should  be 
conditioned  upon  certification 
demonstrating  that  the  converted 
vehicle  has  the  ability  to  comply  with 
the  applicable  emission  standards  and 
will  have  demonstrated  adequate 
durabihty.  As  was  mentioned  above, 
shortly  after  publication  of  the  proposal 
for  this  rule,  the  Agency  adopted 
requirements,  effective  for  the  1994 
model  year,  which  require  OBD  systems 
on  new  light-duty  vehicles  and  light- 
duty  trucks. 


While  the  aftermarket  conversions 
proposal  did  not  explicitly  make  clear 
that  compliance  with  the  OBD 
requirements  (as  well  as  certain  other 
title  I!  requirements)  must  be 
demonstrated  to  obtain  a  certification, 
the  Agency  believes  this  is  implicit  in 
the  discussion  of  the  justification  for  the 
exemption.  The  Agency  explained  in 
the  proposal  that  "Congress  intended  to 
prohibit  tampering  that  would  result  in 
emission  noncompliance."  and  that 
■■(f]he  language  of  the  tampering 
provisions  emphasizes  the  compliance 
of  the  vehicle  with  the  title  II 
regulations." 

EPA's  justification  for  the  exemption 
for  conversions  from  tampering 
restrictions  was  based  on  the 
incongruity  of  prohibiting  conversions 
that  result  in  a  vehicle  meeting  emission 
standards  applicable  to  vehicles  of  the 
fuel  tyj)e  to  which  the  vehicles  have 
been  converted.  The  OBD  requirements, 
even  if  not  "emissions  standards"  in  the 
traditional  sense,  clearly  have  an 
underlying  emissions  control  purpose. 
And  the  tampering  prohibitions  of 
section  203(a)(3)  of  the  Act  explicitly 
apply  to  the  disabling  of  any  device 
"installed  on  or  in  a  motor  vehicle  or 
motor  vehicle  engine  in  compliance 
with  regulations  under  this  title.   .  ." 
Disabling  an  OBD  system  is  clearly 
prohibited  as  tampering.  It  is  therefore 
not  at  all  clear  that  EPA  would  have 
authority  to  provide  an  exemption  from 
the  tampering  prohibition  for  a 
conversion  that  do  not  meet  the  same 
OBD  requirements  as  the  vehicle  would 
have  had  to  meet  had  it  been  originally 
manufactured  to  operate  on  fuel  tvpe  to 
which  it  has  been  converted. 

The  logic  of  the  Agency's  tampering 
exemption  for  aftermarket  conversions 
thus  indicates  that  the  Agency  intended 
that  the  exemption  be  conditioned  on 
compliance  with  all  title  II  requirements 
applicable  to  the  converted  vehicle 
when  operating  on  either  fuel.  Certainly, 
even  if  the  proposal  did  not  specifically 
make  clear  that  it  intended  to  require 
compliance  with  OBD  as  a  condition  for 
a  tampering  exemption,  that 
requirement  is  a  logical  outgrowth  of  the 
discussion  in  the  proposal.  The 
comments  of  interested  parties  reflect  a 
recognition  of  EPA's  authority  to  require 
compliance  with  OBD  as  a  condition  of 
the  tampering  exemption.  These 
comments  demonstrate  the  adequacy  of 
notice.  2' 

4.  Liabihty 

Summon,'  of  the  proposal:  In  the 
NPRM  the  Agency  proposed  that,  in 
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order  to  be  exempt  from  the  Clean  Air 
Act's  tampering  prohibition,  the 
manufacturers  and  installers  of 
aftermarkel  conversions  must  accept  in- 
use  liability  for  warranty  and  recall  as 
outlined  in  section  207  of  the  Ad  and 
its  implementing  regulations  -' 
Additionally.  EFA  proposed  that  the 
vehicle's  original  manufacturer  remain 
liable  for  the  in-use  performance  of  any 
systems  which  retain  their  original 
purpose  following  conversion,  except  in 
cases  where  the  failure  of  such  a  system 
is  determined  to  be  caused  by  the 
conversion.  The  Agency  proposed  that 
the  useful  life  of  a  conversion  l)e  the 
same  as  that  of  the  vehicle  b^'inR 
converted,  and  requested  comnnMit  on 
whether  the  useful  life  of  the  conversion 
should  be  measured  6rom  the  time  of  the 
conversion  or  from  the  time  of  the 
original  vehicle's  manufacture 

bumniary  of  the  comments:  The 
Agency  received  a  variety  of  comments 
on  the  proposed  liability  scheme.  In 
general,  commcnters  agreed  on  the  need 
for  in-use  liability  for  warranty  and 
recall,  but  differed  on  where  or  with 
whom  this  liability  should  be  placocl. 
Some  commenters  suggested  that  the 
primary  liability  should  be  with  the 
conversion  system  manufacturer,  and 
that  the  installer  should  only  be  held 
liable  for  the  proper  installation  of  the 
conversion  system.  Other  commenters 
agreed  with  EPA's  proposed  liability 
suggesting  both  that  this  approach 
would  protect  the  conversion  consumcir 
in  the  event  that  one  party  went  out  of 
business,  and  that  it  would  allow 
manufacturers  and  installers  to 
negotiate  risk  of  failure  between  them 
Comments  received  on  the  issue  of 
liability  of  the  vehicle's  original 
manufacturer  for  the  proper  hinctioning 
of  original  equipment  also  supported 
both  sides  of  the  issue,  with  some 
commenters  suggesting  that  the  original 
manufacturer's  liability  should  end  at 
the  time  of  conversion  and  others 
supporting  the  Agency's  proposed 
approach.  Finally,  all  comments 
received  on  the  issue  of  when  the  useful 
life  begins  were  in  favor  of  reducing  the 
useful  life  requirement  of  the 
conversion  by  the  amount  of  the  original 
vehicles  useful  life  which  had  already 
passed  at  the  time  of  conversion.  These 
commenters  suggested  that.  becaus«> 
aftermarket  conversions  generally 
depend  on  the  original  vehicle 
equipment  to  some  extent  for  emissions 
performance,  it  would  not  be 
appropriate  to  require  the  conversion  to 
continue  meeting  applicable  emission 
standards  after  the  original  equipment 
had  exceeded  its  useful  life. 


••lOdR  Part  85. 


EPA  response  to  the  comments:  The 
Agency  believes  that  by  holding  the 
entity  which  certifies  the  conversion 
system  liable  for  the  in-use  performance 
of  the  converted  vehicle  it  has  the 
greatest  chance  of  assuring  quality 
conversions  which  will  meet  applicable 
emission  standards  throughout  their 
useful  lives.  If  poor  installation  were  a 
defense  to  liability,  then  certifiers 
would  have  no  interest  in  insuring  their 
installers  are  competent  Such  an 
approach  does  not  rely  on  who 
manufactures  or  installs  the  system,  but 
on  who  certifies  the  system  as  meeting 
applicable  standards.  At  the  time  of 
vehicle  conversion  the  system  certifier 
assumes  liability  for  the  converted 
vehicle's  in-use  emissions  perfonjiance. 
The  certifier  may  elect  to  have  outside 
agents  conduct  installations.  However, 
the  certifier  will  be  solely  responsible 
for  the  converted  vehicles  in-use 
emission  performance.  For  this  reason 
the  Agency  recommends  that  those 
certifiers  electing  to  have  outside  agents 
conduct  installations  work  to  assure 
quality  system  installation. 

EPA  believes  that  it  is  appropriate  to 
hold  the  original  vehicle  manufacturer 
liable  for  the  performance  of  any  parts 
or  systems  which  retain  their  original 
function  following  conversion.  If  the 
failure  of  such  a  part  or  system  could  be 
traced  to  the  conversion  then  the 
liability  would  lie  with  the  conversion 
certifier.  A  good  indication  of  where  the 
liability  lies  in  such  situations  would  be 
whether  the  failure  of  a  part  or  system 
is  also  occurring  in  non-converted 
configurations  of  the  same  vehicle. 

The  Agency  agrees  with  the 
comments  that  it  is  not  appropriate  to 
extend  the  useful  life  of  a  conversion 
past  that  of  the  original  vehicle,  given 
that  conversions  generally  rely  on  many 
original  vehicle  components  for  proper 
operation.  Thus,  the  applicable  useful 
life  of  any  conversion  will  be  reduced 
by  the  amount  of  mileage  on  the  vehicle 
at  the  time  of  conversion  {i.e.,  the  useful 
life  of  a  conversion  will  end  at  the  same 
point  that  the  useful  life  of  the  original 
vehicle  ends). 

IV.  Environmental  Effects 

The  general  goal  of  today's  emission 
standards  is  to  provide  a  level  playing 
field  for  gaseous-fueled  vehicles  relative 
to  other  currently  regulated  vehicles, 
and  to  remove  a  potential  barrier  to  their 
commercial  production.  Thus,  this  rule 
is  not  intended  to  generate  significant 
emission  reductions  beyond  those 
achieved  by  vehicles  operating  on  other 
fuel  types.  As  such,  the  Agency  has  not 
attempted  to  accurately  quantify  the 
environmental  effects  of  today  s  rule. 
However,  there  are  likely  to  be  some 


beneficial  differences  between  the 
emissions  from  gaseous-fueled  vehicles 
and  conventional  vehicles,  including 
possible  benefits  in  the  areas  of  NMHC, 
CO  and  air  toxics,  as  well  as  benefits 
associated  with  improved  aflermarket 
conversions.  For  a  complete  discussion 
of  these  potential  benefits  please  consult 
the  discussion  of  environmental  effects 
contained  in  the  NPRM.-'  * 
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V.  Economic  Impacts 

The  Agency  expects  the  emission 
standards  contained  in  this  rule  to  be  . 
attainable  using  emission  control 
technology  which  is  similar  to  that  used 
on  current  vehicles.  Indeed,  this  has 
been  the  case  thus  far  with  the  vehicles 
which  have  shown  the  ability  to  comply 
with  the  standards.  Thus,  EPA  exp>ects 
that  the  cost  of  emission  controls  for 
natural  gas-  and  liquefied  petroleum 
gas-fueled  vehicles  will  be  similar  to 
that  for  current  vehicles.  There  are  two 
instances,  however,  where  compliance 
with  the  standards  may  be  less  costly  for 
gaseous-fueled  vehicles  than  for  current 
vehicles:  evaporative  emissions,  and 
exhaust  aftertreatment  for  gaseous- 
fueled  heavy-duty  diesel  engines.  For  a 
complete  discussion  of  these  potential 
benefits  please  consult  the  discussion  of 
economic  impacts  contained  in  the 
NPRM.2* 

It  is  not  exjjected  that  these 
regulations  will  have  a  significant 
impact  on  the  cost  of  aftermarket 
conversions  of  conventional-fueled 
vehicles  to  operate  on  gaseous  fuels. 
The  chief  area  of  change  in  response  to 
these  regulations  will  be  in  the  area  of 
durability  improvements.  This  may 
involve  some  increase  in  cost,  but 
overall  the  imparts  should  be  small. 

Since  the  purpose  of  today's 
standards  is  to  remove  the  regulatory 
uncertainty  associated  with  gaseous- 
fueled  vehicles  and  to  place  them  on  an 
equal  footing  with  other  vehicles,  and 
not  necessarily  to  achieve  emission 
reductions,  the  Agency  does  not  believe 
it  is  appropriate  to  perform  a  cost- 
effectiveness  analysis  for  these 
standards.  Although  the  Agency  does 
expect  some  emission  reductions  to 
result  from  these  standards,  that  is  not 
the  purpose  of  these  regulations.  Thus, 
the  benefits  cannot  be  readily  quantified 
in  terms  of  pollutant  inventory 
reductions,  nor  is  it  appropriate  to  do 
this.  For  these  reasons  no  cost 
effectiveness  analysis  was  performed. 

VI.  Statutory  Authority 

Authority  for  the  actions  in  this  rule 
is  granted  to  EPA  by  sections  202,  203 


and  301(a)  of  the  Clean  Air  Act  (42 
U.S.C.  7521  and  7601(a)). 

VII.  Executive  Order  12866 

Under  Executive  Order  12866,25  the 
Agency  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
and  the  requirements  of  the  Executive 
Order.  The  Order  defines  'significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

( 1 )  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  noUfied  EPA 
that  it  considers  this  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

VIII.  Reporting  and  Recordkeeping 
Requirements 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  Public  recordkeeping 
burden  is  estimated  to  average  115 
hours  per  response.  It  is  not  anticipated 
that  the  revisions  being  promulgated 
today  will  have  any  impact  on  the 
recordkeeping  burden.  These 
requirements  are  not  effective  until 
OMB  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 

Send  comments  regarding  the  burden 
estimate,  including  suggestions  for 
reducing  this  burden  to  Chief, 
Information  PoHcy  Branch,  EPA.  401  M 
St..  SW.  (2136).  Washington,  DC  20460; 
and  to  the  Office  of  Information  and 


•"57  FR  52912.  Novemljer  5.  1992. 
"57  FR  529J2.  November  5,  1992. 


^58  FR  51735,  October  4.  1«»93. 


Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA." 

K.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq.,  EPA  is  required  to 
determine  whether  a  regulation  will 
have  a  significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  Administrator  certifies  that 
this  rule  vdll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  new 
vehicle  standards  will  affect  only 
manufacturers  of  motor  vehicles  and 
motor  vehicle  engines,  a  group  which 
does  not  contain  a  substantial  number  of 
small  entities.  The  aftermarket 
conversion  portions  of  today's 
regulations  will  not  significantly  impact 
the  small  businesses  in  the  aftermarket 
conversion  industry  because  the 
provisions  are  voluntary,  and  the  cost  of 
voluntary  compliance  with  these 
requirements  wrill  be  small  when  spread 
over  the  projected  volumes  of 
conversions  expected  to  be  sold  in  the 
near  future. 

X.  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  by  September  21, 
1994.  Under  section  307(b)(2)  of  the  Act, 
the  requirements  which  are  the  subject 
of  today's  notice  may  not  be  challenged 
later  in  judicial  proceedings  brought  by 
EPA  to  enforce  these  requirements. 

List  of  Subjects 

40  CFR  Part  80 

Environmental  protection. 
Administrative  practice  and  procedures. 
Air  pollution  control,  Motor  vehicle 
pollution. 

40  CFR  Part  85 

Imports.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements,  Research,  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedures,  Air  pollution  control. 
Incorporation  by  reference.  Motor 
vehicles.  Labeling,  Motor  vehicle 
pollution,  Reporting  and  recordkeeping 
requirements. 


40  CFR  Part  88 

Administrative  practice  and 
procedures.  Air  pollution  control.  Motor 
vehicle  pollution.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  600 

Administrative  practice  and 
procedures.  Fuel  economy. 
Incorporation  by  reference.  Motor      * 
vehicles.  Reporting  and  recordkeeping 
requirements. 

Dated:  May  27,  1994. 
Carol  M.  Bro%vner, 
Administrator 

For  the  reasons  set  forth  in  the 
preamble,  parts  80,  85,  86,  88  and  600 
of  chapter  I  of  title  40  of  the  Code  of 
Federal  Regulations  are  amended,  as  set 
forth  below: 

PART  80— [AMENDED] 

1 .  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  144,  211,  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7414. 
7545,  and  7601(a)). 

2.  Section  80.2  of  subpart  A  is 
amended  by  revising  paragraphs  (j)  and 
(o),  and  adding  new  paragraphs  (oo).  (tt) 
and  (uu).  to  read  as  follows; 

§80.2    Definitions. 

*         *        •         •         * 

(j)  Retail  outlet  means  any 
establishment  at  which  gasoline,  diesel 
fuel,  methanol,  natural  gas  or  liquefied 
petroleum  gas  is  sold  or  offered  for  sale 
for  use  in  motor  vehicles. 
***** 

(o)  Wholesale  purchaser-consumer 
means  emy  organization  that  is  an 
ultimate  consumer  of  gasoline,  diesel 
fuel,  methanol,  natural  gas  or  liquefied 
petroleum  gas  and  which  purchases  or 
obtains  gasoline,  diesel  fuel,  natural  gas 
or  liquefied  petroleum  gas  from  a 
supplier  for  use  in  motor  vehicles  and. 
in  the  case  of  gasoline,  diesel  fuel, 
methanol  or  fiquefied  petroleum  gas, 
receives  delivery  of  that  product  into  a 
storage  tank  of  at  least  550-gallon 
capacity  substantially  under  the  control 
of  that  organization. 
***** 

(oo)  Liquefied  petroleum  gas  means  a 
liquid  hydrocarbon  fuel  that  is  stored 
under  pressure  and  is  composed 
primarily  of  species  that  are  gases  at 
atmospheric  conditions  (temperature  = 
25°C  and  pressure  =  1  atm).  excluding 
natural  gas. 
***** 

(tt)  Natural  gas  means  a  fuel  whose 
primary  constituent  is  methane. 

(uu)  Methanol  means  any  fuel  sold  for 
use  in  motor  vehicles  and  commonly 
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known  or  commercially  sold  as 
methanol  or  MXX.  where  XX  is  the 
percent  methanol  (CH,OH)  by  volume. 

3.  Section  80.22  of  subpart  B  is 
amended  by  revising  the  title  to  read  as 
follows 

§  80.22    Controls  applicable  to  gasoline 
and  methanol  retallefs  and  wholesale 
purchaser  consunMrs. 
•         •         •         •         * 

4.  A  new  §  80.32  is  added  to  subpart 
B,  lo  r«ad  as  follow; 

§80.32    Controls  applicable  to  liquefied 
petroleum  gas  retailers  and  wholesale 
purchaser-consumers. 

After  lanuary  1.  1998  every  retailer 
and  wholesale  purchaser-  consumer 
handling  over  13.660  gallons  of 
liquefied  petroleum  gas  per  month  shall 
equip  each  pump  from  which  liquefied 
petroleum  gas  is  introduced  into  motor 
vehicles  with  a  nozzle  that  has  no 
greater  than  2.0  cm'  dead  space  from 
which  liquefied  petroleum  gas  will  be 
released  upon  nozzle  disconnect  from 
the  vehicle,  as  measured  from  the 
nozzle  face  which  seals  against  the 
vehicle  receptacle  "O"  ring,  and  as 
determined  by  calculation  of  the 
geometric  shape  of  the  nozzle.  After 
January  1,  2000  this  requirement  applies 
to  every  liquefied  petroleum  gas  retailer 
and  wholesale  purchaser-  consumer. 
Any  dispensing  pump  shown  to  be 
dedicated  to  heavy-duty  vehicles  is 
exempt  from  this  requirement. 

5.  A  new  §80.33  is  added  to  Subpart 
B.  to  read  as  follows: 

§  80.33    Controls  applicable  to  natural  gas 
retailers  and  wholesale  purchaser- 
consumers. 

(a)  After  January  1.  1998  every  retailer 
and  wholesale  purchaser-consumer 
handhng  over  1.215.000  standard  cubic 
feet  of  natural  gas  per  month  shall  equip 
each  pump  from  which  natural  gas  is 
introduced  into  natural  gas  motor 
vehicles  with  a  nozzle  and  hose 
configuration  which  vents  no  more  than 
1.2  grams  of  natural  gas  to  the 
atmosphere  per  refueling  of  a  vehicle 
complying  with  § 86.098-8(d)( l)(i v)  of 
this  chapter,  as  determined  by 
calculation  of  the  geometric  shape  of  the 
nozzle  and  hose.  After  January  1.  2000 
this  requirement  applies  to  every 
natural  gas  retailer  and  wholesale 
purchaser-consumer.  Any  dispensing 
pump  shown  to  be  dedicated  to  heavy- 
duty  vehicles  is  exempt  from  this 
reouirement. 

(o)  The  provisions  of  paragraph  (a)  of 
this  section  can  be  waived  for  refueling 
stations  which  were  in  operation  on  or 
before  January  1.  1998  provided  the 
station  operator  can  demonstrate,  to  the 
satisfaction  of  the  Adminutrator,  that 


compliance  with  paragraph  (a)  of  this 
section  would  require  additional 
compression  equipment  or  other 
modifications  with  costs  similar  to  or 
greater  than  the  cost  of  additional 
r.ompressinn  pqiiipment. 

PART  85-(AMENDEDl 

6.  The  authority  citation  for  part  85 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7521.  7522.  7524. 
7525,  7541,  7542.  7543,  7547.  and  7601(a). 
unless  otherwise  noted. 

7.  A  new  subpart  F  is  added  to  part 
85  to  read  as  follows: 

Subpart  F — Exemption  of  Aftermarket 
Conversions  From  Tampering  Prohibition 

Sec. 

85.501  General  applicability. 

85  502  Definitions. 

85.503  Conditions  of  exemption. 

85.504  Applicable  standards. 
85  505  Latieling. 

Subpart  F— Exemption  of  Aftermarket 
Conversions  From  Tampering 
Prohibition 

§85.501    General  applicability. 

Sections  85.501  through  85.505  are 
applicable  to  aftermarket  conversion 
systems  for  which  an  enforcement 
exemption  is  sought  from  the  tampering 
prohibitions  contained  in  section  203  of 
the  Act. 

§  85.502    Definitions. 

(a)  The  Act  means  the  Clean  Air  Act 
as  amended  (42  U.S.C.  7501  et  seq). 

fb)  Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  his  or  her 
authorized  representative. 

(c)  Aftermarket  conversion  system 
means  any  combination  of  hardware, 
including  but  not  limited  to  fuel  storage 
and  fuel  metering  hardware,  which  is 
installed  on  a  light-duty  vehicle,  light- 
duty  truck,  heavy-duty  vehicle,  or 
heavy-duty  engine  with  the  effect  of 
allowing  the  vehicle  or  engine  to 
operate  on  a  fuel  other  than  the  fuel 
which  the  vehicle  or  engine  was 
originally  certified  to  use.  Components 
which  do  not  affect  the  emissions 
performance  of  the  converted  vehicle  or 
engine,  as  determined  by  the 
Administrator,  are  not  included  for  the 
purposes  of  this  subpart. 

(ti)  Aftermarket  conversion  installer 
means  any  company  or  individual 
which  installs  an  aftermarket 
conversion  system  on  a  light-duty 
vehicle,  light-duty  truck,  heavy-duty 
vehicle,  or  heavy-duty  engine  with  the 
effect  of  allowing  the  vehicle  or  engine 
to  operate  on  a  fuel  other  than  the  fuel 
which  the  vehicle  or  engine  was 
originally  certified  to  use. 


(e)  Aftermarket  conversion  certifier 
means  any  company  or  individual 
which  assembles  the  various  aftermarket 
conversion  hardware  components  into  a 
particular  combination  or  configuration 
and  certifies  that  combination  or 
configuration  according  to  the 
provisions  of  this  subpart. 

(f)  Model  Vear  means  the 
manufacturer's  annual  production 
period  (as  determined  by  the 
Administrator)  which  includes  January 
1  of  such  calendar  year:  Provided,  That 
if  the  manufacturer  has  no  annual 
production  period,  the  term  model  year 
shall  mean  the  calendar  year 

§  85.503    Conditions  of  exemption. 

(a)  As  a  condition  of  receiving  an 
enforcement  exemption  from  the 
tampering  prohibitions  contained  in 
section  203  of  the  Act,  an  aftermarket 
conversion  certifier  must  certify  the 
aftermarket  conversion  system,  using 
the  applicable  procedures  in  part  86  of 
this  chapter,  and  meeting  the  applicable 
standards  and  requirements  in  §§  85.504 
and  85.505,  and  accept  liability  for  in- 
use  performance  of  the  aftermarket 
conversion  system  as  outlined  in  this 
part. 

(b)  As  a  condition  of  receiving  an 
enforcement  exemption  from  the 
tampering  prohibitions  contained  in 
section  203  of  the  Act,  an  aftermarket 
conversion  installer  must: 

tl)  Install  a  conversion  which  has 
been  certified  as  a  new  vehicle  or 
engine,  using  the  applicable  procedures 
in  part  86  of  this  chapter,  and  meeting 
the  applicable  standards  and 
requirements  in  §§85.504  and  85.505; 
and 

(2)  Accept  liability  for  in-use 
performance  of  the  aftermarket 
conversion  system  as  outlined  in  this 
part. 

§  85.504    Applicable  standards. 

(a)  The  emission  standards  applicable 
to  conversions  of  1993  and  later  model 
year  vehicles  and  engines  are: 

(1)  All  of  the  requirements  that  would 
apply  if  the  conversion  were  being 
certified  as  if  it  were  a  new  vehicle  or 
engine. 

(2)  If  a  vehicle  or  engine  to  be 
converted  was  originally  certified  to  a 
NOx  or  particulate  family  emi.ssion  limit 
other  than  the  applicable  new  vehicle 
NOx  or  particulate  standard,  the  family 
emission  limit  is  the  applicable 
standard. 

(b)  The  emission  standards  applicable 
to  conversions  of  1992  and  earlier 
model  year  vehicles  and  engines  are- 

(1)  Exhaust  hydrocarbons  (as 
applicable  by  fuel  type).  The  Tier  0 
hydrocarbon  standards,  as  applicable  by 


vehicle  class,  contained  in  §§86.094-8 
and  86.094-9  of  this  chapter,  and  the 
hydrocarbon  standards,  as  applicable  by 
engine  class,  contained  in  §§  86.094-10 
and  86.094-11  of  this  chapter; 

(2)  CO,  NOx  and  particulate.  The 
applicable  CO,  NOx  and  particulate 
standards  or  NOx  and  particulate  family 
emission  limits  the  vehicle  or  engine 
was  originally  certified  as  meeting; 

(3)  Evaporative  hydrocarbons.  Any 
evaporative  requirements  applicable  to 
the  original  vehicle  or  engine  will 
remain  applicable  to  the  conversion  if 
the  converted  vehicle  or  engine  retains 
the  ability  to  operate  on  the  fuel  which 
it  was  designed  and  certified  to  use. 

§85.505    Labeling. 

(a)  TTie  aftermarket  conversion 
certifier  shall  provide  with  each 
aftermarket  conversion  system  a 
supplemental  emission  control 
information  label,  which  shall  be  affixed 
by  the  aftermarket  conversion  installer 
in  a  permanent  manner  to  each 
converted  vehicle,  in  a  location  adjacent 
to  the  original  emission  control 
information  label  required  in  §  86.092- 
35  of  this  chapter.  If  the  supplemental 
label  cannot  be  placed  adjacent  to  the 
original  label,  it  shall  be  placed  in  a 
location  where  it  will  be  seen  by  a 
person  viewang  the  original  label. 

(b)  The  supplemental  label  shall  be 
affixed  in  such  a  manner  that  it  caimot 
be  removed  without  destroying  or 
defacing  the  label.  The  label  shall  not  be 
affixed  to  any  equipment  which  is  easily 
detached  fi-om  the  vehicle. 

(c)  The  supplemental  label  shall 
clearly  state  that  the  vehicle  has  been 
equipped  with  an  aftermarket 
conversion  system  designed  to  allow  it 
to  operate  on  a  fuel  other  than  the  fuel 
it  was  originally  manufactured  to 
operate  on.  and  shall  identify  the  fuel(s) 
which  the  vehicle  is  designed  to  use. 

(d)  The  supplemental  label  shall  show 
the  vehicle  model  year;  the  aftermarket 
conversion  certifier's  name,  address  and 
telephone  niunber;  the  installer's  name, 
address,  and  telephone  number;  the  date 
on  which  the  aftermarket  conversion 
system  was  installed;  the  mileage  of  the 
vehicle  at  the  time  of  the  conversion; 
and  shall  state  that  the  converted 
vehicle  complies  with  federal  emission 
requirements. 

(e)  The  supplemental  label  shall  fist 
any  original  parts  that  were  removed 
during  installation  of  the  aftermarket 
conversion  system,  as  well  as  any 
changes  in  tune-up  specifications 
required  for  the  aftermarket  conversion 
system. 


PART  86— {AMENDED] 

8.  The  authority  citation  for  Fart  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  205,  206,  207, 
208.  215,  216,  217  and  301(a)  of  the  Clean  Air 
Act  as  amended;  42  U.S.C.  7521,  7522,  7524, 
7525,  7541,  7542.  7549,  7550,  7552  and 
7601(a)). 

9.  Section  86.1  is  amended  by  revising 
the  table  in  paragraph  (b)(1)  and  adding 
a  new  paragraph  (b)(3),  to  read  as 
follows: 

§86.1    Reference  materials. 


Document  numtjer 
and  name 


(b)* 
(D* 


*  * 

*  * 


Document  number 

40  CFR  part  86  ref- 

and name 

erence 

ASTM  E2&-67 

86.094-26;  86.094- 

(Reapproved  1980), 

28;  86.1105-87 

Standard  Rec- 

ommended Practice 

for  Indicating  Which 

Places  of  Figures 

Are  To  Be  Consid- 

ered Significant  in 

- 

Specified  Limiting 

Values. 

ASTM  E29-90, 

86.609-84;  86.609- 

Standard  Practice 

96:86.1009-64; 

for  Using  Significant 

86.1009-96; 

Digits  in  Test  Data 

86.1442 

To  Determine  Con- 

formance with 

Specifications. 

ASTM  D21 63-91. 

86.113-91;  86.1 13- 

Standard  Test 

94;  86.1213-94; 

Method  for  Analysis 

86.1313-90 

of  Liquefied  Petro- 

leum (LP)  Gases 

and  Propane  Con- 

centrates by  Gas 

Chromatography. 

ASTMD194&-91. 

86.113-91:86.113- 

Standard  Test 

94;  86.513-90; 

Method  for  Analysis 

86.1213-94; 

of  Natural  Gas  By 

86.1313-90 

Gas  Chroma- 

tography. 

(3)  ANSI  material.  The  following  table 
sets  forth  material  from  the  American 
National  Standards  Institute  that  has 
been  incorporated  by  reference.  The  first 
column  lists  the  number  and  name  of 
the  material.  The  second  column  lists 
the  section(s)  of  this  part,  other  than 
§86^1,  in  which  the  matter  is 
referenced.  The  second  column  is 
presented  for  information  only  and  may 
not  be  all  inclusive.  Copies  of  these 
materials  may  be  obtained  fi-om  the 
American  National  Standards  Institute, 
11  West  42nd  Street,  13th  Floor,  New 
York,  NY  10036. 


ANSI/AGANGV1- 
1994,  Standard  for 
Compressed  Natu- 
ral Gas  Vehicle 
(NGV)  Fueling  Corv 
nection  Devices. 


40  CFR  part  86  ref- 
erence 


86.001-9;  86.004-9; 
86.098-8;  86.099- 
8;  86.099-9 


10.  The  title  of  subpart  A  of  part  86 
is  revised  to  read  as  follows: 

Subpart  A — General  Provisions  for 

Emission  Regulations  for  1977  and 
later  Model  Year  New  Light-Duty 
Vehicles,  Light-Duty  Trucks  and 
Heavy-Duty  Engines,  and  tor  1985  and 
Later  Mode!  Year  New  Gasoline  Fueled, 
Natural  Gas-Fueled.  Lrquefied 
Petroleum  Gas-Fueled  and  Methanol- 
Fueled  Heavy-Duty  Vehicles 

11.  Section  86.001-9  of  subpart  A  is 
amended  by  adding  new  paragraphs 
(d)(l){iii)  and  (d){l)(iv),  to  read  as 
follows: 

§86.001-9    Emission  standards  for  2001 
and  later  model  year  light-duty  trucks. 

*  *         *         •         * 

(d)*  *  • 

(1)  *  *  * 

(iii)  Hydrocarbons  (for  liquefied 
petroleum  gas-fueled  vehicles).  0.15 
gram  per  gallon  (0.04  gram  per  liter)  of 
fuel  dispensed. 

(iv)  Refueling  receptacle  (for  natural 
gas-fueled  vehicles).  Refueling 
receptacles  on  natural  gas-fueled 
vehicles  shall  comply  with  the 
receptacle  provisions  of  the  ANSI/AGA 
NGVl-1994  standard  (as  incorporated 
by  reference  in  §  86.1). 

*  *        •        *        • 

12.  Section  86.001-28  of  subpart  A  is 
amended  by  adding  a  new  paragraph  (h) 
to  read  as  follows: 

§86.001-28    Compliance  with  emission 
standards. 

*  »         *         *         * 

(h)  Fixed  liquid  level  gauge  waiver. 
Liquefied  |>etroleum  gas-fueled  vehicles 
which  contain  fixed  liquid  level  gauges 
or  other  gauges  or  valves  which  can  be 
opened  to  release  fuel  or  fuel  vapor 
during  refueling,  and  which  are  being 
tested  for  refueling  emissions,  are  not 
required  to  be  tested  with  such  gauges 
or  valves  open,  as  outlined  in  §  86.157- 
98(d)(2),  provided  the  manufacturer  can 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  such  gauges  or 
valves  would  not  be  opened  during 
refueling  in-use  due  to  inaccessibility  or 
other  design  features  that  would  prevent 
or  make  it  verj'  unlikely  that  such 
gauges  or  valves  could  be  opened. 

13.  Section  86.004-9  of  subpart  A  is 
amended  by  adding  new  paragraphs 
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/• 


(d)(l)(iii)  and  (dKl)(iv).  to  read  as 
follows: 

§  36.004-9     Emission  standards  for  2004 
and  latar  model  year  light-duty  triiclis. 

•  •         •         •         • 

(d)*  •  • 

ID*  •  • 

(iii)  Hydrocarbons  (for  liquefied 
petroleum  gas- fueled  vehicles).  0.15 
gram  per  gallon  (0.04  gram  per  liter)  of 
fuel  dispensed. 

(iv)  Refueling  receptacle  (for  natural 
gas-fueled  vehicles).  Refueling 
receptacles  on  natural  gas- fueled 
vehicles  shall  comply  with  the 
receptacle  provisions  of  the  ANSl/AGA 
NGVl-1994  standard  (as  incorporated 
by  reference  in  §  86.1). 

•  *         *         *        * 

14a.  r>'>ction  86.004-28  of  subpart  A  is 
amended  by  adding  a  new  paragraph  (h) 
to  read  as  follows: 

§  86.004-28    Compliance  with  emission 
standards. 


(h)  Fixed  liquid  level  gauge  waiver. 
LiqueBed  petroleum  gas-fueled  vehicles 
which  contain  fixed  liquid  level  gauges 
or  other  gauges  or  valves  which  can  be 
opened  to  release  fuel  or  fuel  vapor 
during  refueling,  and  which  are  being 
tested  for  refueling  emissions,  are  not 
required  to  be  tested  with  such  gauges 
or  valves  open,  as  outlined  in  §86.157- 
98(d)(2).  provided  the  manufacturer  can 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  such  gauges  or 
valves  would  not  be  opened  during 
refueling  in-use  due  to  inaccessibility  or 
other  design  features  that  would  prevent 
or  make  it  very  unlikely  that  such 
gauges  or  valves  could  be  opened. 

14b.  Section  86.084—4  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  adding  a  new  paragraph  (b)  to 
road  as  follows: 

§  86.084-4    Section  numbering; 
construction. 


(b)  A  section  reference  without  a 
model  year  suffix  refers  to  the  section 
applicable  for  the  appropriate  model 
year. 

«        •        •         •        • 

15.  Section  86.091-10  of  subpart  A  is 
amended  by  revising  paragraphs  (a)(1) 
introductory  text,  (a)(l)(i)  introductory 
text.  (a)(l)(i)(B)(2),  (a)(l)(ii)  introductory 
text.  (a)(l)(ii)(B)(2)  and  (a)(3).  and  by 
adding  paragraphs  (a)(l)(i)(C)(J). 
(a)(l)(ii)(C)(J).  (a)(l)(v).  and  (a)(l)(vi).  to 
n-ad  as  follows: 


§86.091-10     Emission  standards  tor  1991 
and  later  moOel  year  Otto-cycle  heavy-duty 
;  and  vehtcles. 


(a)(1)  Elxhaust  emissions  from  new 
1991  and  later  model  year  Otto-cycle 
heavy-duty  engines  shall  not  exceed 
(compliance  with  these  standards  is 
optional  through  the  1996  model  year 
natural  gas-  and  liquefied  petroleum 
gas- fueled  heavy-duty  engines): 

(i)  For  Otto-cycle  heavy-duty  engines 
fueled  with  either  gasoline  or  liquefied 
petroleum  gas.  and  intended  for  use  in 
all  vehicles  except  as  provided  in 
paragraph  (a)(3)  of  this  paragraph. 

*  •         •        *        • 

(B)*    •    • 

[2]  For  Otto-cycle  heavy-duty  engines 
fueled  with  either  gasoline  or  liquefied 
petroleum  gas  and  utilizing 
aftertreatment  technology.  0.50  percent 
of  exhaust  gas  flow  at  curb  idle. 

(O*  •  • 

(3)  A  manufacturer  m.iy  elect  to 
include  any  or  all  of  its  liqueBed 
petroleum  gas-fueled  Otto-cycle  heavy- 
duty  engine  famiHes  in  any  or  all  of  the 
NOx  averaging,  trading,  or  banking 
programs  for  heavy-duty  engines,  within 
the  restrictions  described  in  §  86.091- 
15.  If  the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
6.0  grams  per  brake  horsepower-hour 
(2.2  grams  per  megajouie).  This  ceiling 
value  applies  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 

(ii)  For  Otto-cycle  heavy-duty  engines 
fueled  with  either  gasoline  or  liquefied 
petroleum  gas.  and  intended  for  use 
only  in  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14.000  lbs. 
***** 

(B)*   •   • 

(2)  For  Otto-cycle  heavy-duty  engines 
fueled  with  either  gasoline  or  liquefied 
petroleum  gas  and  utilizing 
aftertreatment  technology.  0.50  percent 
of  exhaust  gas  flow  at  curb  idle. 

(C)'  •  • 

[3]  A  manufacturer  may  elect  to 
include  any  or  all  of  its  liquefied 
petroleum  gas-fueled  Otto-cycle  heavy- 
duty  engine  families  in  any  or  all  of  the 
NOx  averaging,  trading  or  banking 
programs  for  heavy-duty  engines,  within 
the  restrictions  described  in  §86.091- 
15.  If  the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
6.0  grams  per  brake  horsepower-hour 
(22  grams  per  megajouie).  This  ceiling 
value  applies  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 

•  *         •         *         * 

(v)  For  natural  gas-fueled  Otto-cycle 
heavy-duty  engines  intended  for  use  in 


all  vehicles  except  as  provided  in 
paragraph  (a)(3)  of  this  section. 

(Al  Nonmethane  hydrocarbons.  0.9 
gram  per  brake  horsepower-hour  (0.33 
gram  per  megajouie).  as  measured  under 
transient  operating  conditions. 

(B)  Carbon  monoxide.  (1)  14  4  grams 
per  brake  horsepower-hour  (5.36  grams 
per  megajouie),  as  measured  under 
transient  op»erating  conditions. 

(2)  For  natural  gas-fueled  Otto-cycle 
heavy-duty  engines  utilizing 
aftertreatment  technology.  0  50  percent 
of  exhaust  flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  [1]  5.0  grams 
per  brake  horsepower-hour  (1.9  grams 
per  megajouie),  as  measured  under 
transient  operating  conditions. 

(2)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  natural  gas- 
fueled  Otto-cycle  heavy-duty  engine 
families  in  any  or  all  of  the  NOx 
averaging,  trading  or  banking  programs 
for  heavy-duty  engines,  within  the 
restrictions  descrilied  in  §86.091-15.  If 
the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
6.0  grams  per  brake  horsepower-hour 
(2.2  grams  per  megajouie).  This  ceiling 
value  applies  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 

(vi)  For  natural  gas-meled  Otto-cycle 
engines  intended  for  use  only  in 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  greater  than  14.000  lbs. 

(A)  Nonmethane  hydrocarbons.  1.7 
grams  per  brake  horsepower-hour  (0.63 
gram  per  megajouie).  as  measured  under 
transient  operating  conditions. 

(B)  Carbon  monoxide.  {1)  37.1^rams 
per  brake  horsejx)wer-hour  (13.8  grams 
per  megajouie).  as  measured  under 
transient  operating  conditions. 

(2)  For  naturaJ  gas-fueled  Otto-cycle 
heavy-duty  engines  utilizing 
aftertreatment  technology.  0.50  percent 
of  exhaust  gas  flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  (1)  5.0  grams 
per  brake  horsepower-hour  (1.9  grams 
per  megajouie),  as  measured  under 
transient  operating  conditions. 

(2)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  natural  gas- 
fueled  Otto-cycle  heavy-duty  engine 
families  in  any  or  all  of  the  NOx 
averaging,  trading  or  banking  programs 
for  heavy-duty  engines,  within  the 
restrictions  described  in  §86.091-15.  If 
the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
6.0  grams  per  brake  horsepower-hour 
(2.2  grams  per  megajouie).  This  ceiling 
value  applies  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 


(."^Ki)  A  manufacturer  may  certify  one 
or  more  Otto-cycle  heavy-duty  engine 
configurations  intended  for  use  in  all 
vehicles  to  the  emission  standards  set 
forth  in  paragraphs  (a)(l)(ii),  (a)(l)(iv)  or 
(a)(l)(vi)  of  this  section:  Provided,  that 
the  total  model  year  sales  of  such 
configuration(s),  segregated  by  fuel  type, 
being  certified  to  the  emission  standards 
in  paragraph  (a)(l)(ii)  of  this  section 
represent  no  more  than  five  percent  of 
total  model  year  sales  of  each  fuel  type 
Otto-cycle  heavy-duty  engine  intended 
for  use  in  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  14.000  pounds 
by  the  manufacturer 

(ii)  The  configurations  certified  to  the 
emission  s\^ndards  of  paragraphs  (a)(1) 
(ii).  (iv)  and  (vi)  of  this  section  under 
the  provisions  of  paragraph  (a)(3)(i)  of 
this  section  shall  still  be  required  to 
meet  the  evaporative  emission  standards 
set  forth  in  paragraphs  (b)(l){i).  (b)(2)(i) 
and  (b)(3)(i).of  this  section. 
***** 

16.  Section  86.091-28  of  subpart  A  is 
amended  by  revising  paragraphs  (a)(4)(i) 
introductory  text,  (a)(4)(i)(C), 
(a)(4)(ii)(B),  (a)(7)(i),  (b)(4)(ii),  (b)(4)(iii). 
(b)(6)(i).  (c)(4)(ii),  (c)(4)(iii){A)(i). 
(c)(4)(iii)(A)(2),(c){4)(iii)(B)(i), 
(c)(4)(iii)(B)(2)  and  (d)(1)  to  read  as 
follows: 

§  86  051-28    Compliance  with  emission 
standards. 

(a)*   *   * 
(4)  *   *   * 

(i)  Separate  emission  deterioration 
factors  shall  be  determined  from  the 
exhaust  emission  results  of  the 
durability-data  vehicle{s)  for  each 
engine-system  combination.  A  separate 
factor  shall  be  established,  as  required 
for  compliance  with  applicable 
emission  standards  for  exhaust  HC, 
exhaust  OMHCE,  exhaust  NMHC, 
exhaust  CO,  exhaust  NOx  and  exhaust 
particulate  for  each  engine-system 
combination.  A  separate  evaporative 
emission  deterioration  factor,  as 
required  for  compliance  with  applicable 
emission  standards,  shall  be  determined 
for  each  evaporative  emission  family- 
evaporative  emission  control  system 
combination  from  the  testing  conducted 
by  the  manufacturer. 
***** 

(C)(1)  An  evaporative  emissions 
deterioration  factor  shall  be  determined 
from  the  testing  conducted  as  described 
in  §  86.090-21  (b)(4)(i),  for  each 
evaporative  emission  family- 
evaporative  emission  control  system 
combination  to  indicate  the  evaporative 
emission  level  at  50,000  miles  relative 
to  the  evaporative  emission  level  at 
4,000  miles  as  follows: 


Factor  =  Evaporative  emission  level  at 
50,000  miles  minus  the  evaporative 
emission  level  at  4,000  miles. 

(2)  The  factor  in  paragraph 
(a)(4)(i)(C)(l)  of  this  section  shall  be 
established  to  a  minimum  of  two  places 
to  the  right  of  the  decimal. 

(ii)*   *  * 

(B)  The  official  evaporative  emission 
test  results  for  each  evaporative 
emission-data  vehicle  at  the  selected 
test  point  shall  be  adjusted  by  addition 
of  the  appropriate  deterioration  factor- 
Provided,  that  if  a  deterioration  factor  as 
computed  in  paragraph  (a)(4)(i)(C)  of 
this  section  is  less  than  zero,  that 
deterioration  factor  shall  be  zero  for  the 
purposes  of  this  paragraph. 
***** 

(7).    *    * 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust 
emission  results  of  the  durability-data 
vehicles  for  each  engine  family  group.  A 
separate  factor  as  necessary  to  establish 
compliance  with  applicable  emission 
standards  shall  be  established  for 
exhaust  HC.  exhaust  OMHCE,  exhaust 
NMHC,  exhaust  CO  and  exhaust  NOx 
for  each  engine  family  group.  The 
evaporative  emission  deterioration 
factor  for  each  evaporative  family  will 
be  determined  and  applied  in 
accordance  with  paragraph  (a)(4)  of  this 
section. 
***** 

(b)  •   •   • 
(4)*    *   * 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  vehicles,  engines,  subsystems  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  Separate 
factors  shall  be  established  as  required 
for  compliance  with  applicable 
emission  standards  for  transient  HC. 
OMHCE.  NMHC,  CO,  and  NOx,  idle  CO 
and  exhaust  particulate. 

(iii)  For  transient  HC,  OMHCE.  NMHC 
and  CO.  and  NOx,  idle  CO  and/or 
exhaust  particulate  as  appropriate,  the 
official  exhaust  emission  results  for 
each  emission-data  vehicle  at  the 
selected  test  point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 
*        »        *        »        » 

(6)  *    •    * 

(i)  Separate  deterioration  factors  shall 
be  determined  from  the  exhaust 
emission  results  of  the  durability-data 
vehicles  for  each  engine  family  group.  A 
separate  factor  shall  be  established  for 
exhaust  HC,  exhaust  OMHCE  or  exhaust 


NMHC  as  appropriate,  and  exhaust  CO 
and  exhaust  NOx  for  each  engine  family 
group.  The  evaporative  emission 
deterioration  factor  for  each  evaporative 
family  will  be  determined  and  applied 
in  accordance  with  paragraph  (b)(6)  of 
this  section. 
*        ♦        «        »        • 

(c)  *    •    * 
(4)  *    *    * 

(ii)  Separate  exhaust  emission 
deterioration  factors,  determined  from 
tests  of  engines,  subsystems  or 
components  conducted  by  the 
manufacturer,  shall  be  supplied  for  each 
engine-system  combination.  For  Otto- 
cycle  engines,  separate  factors  shall  be 
established  for  transient  HC,  OV^HCE  or 
NMHC  as  appropriate,  CO  and  NOx,  and 
idle  CO.  for  tJbose  engines  utilizing 
aftertreatment  technology  (e.g..  catalytic 
converters).  For  diesel  engines,  separate 
factors  shall  be  established  for  transient 
HC.  OMHCE  or  NMHC  as  appropriate. 
CO.  NOx  and  exhaust  particulate.  For 
diesel  smoke  testing,  separate  factors 
shall  also  be  established  for  the 
acceleration  mode  (designated  as  "A"), 
the  lugging  mode  (designated  as  "B"). 
and  peak  opacity  (designated  as  "C"). 
(iii)(A)  •   •   •' 

[1]  Otto-cycle  heavy-duty  engines  not 
utilizing  aftertreatment  technology  (e.g.. 
catalytic  converters).  For  transient  HC. 
OMHCE  or  NMHC  as  appropriate,  CO 
and  NOx,  the  official  exhaust  emission 
results  for  each  emission-data  engine  at 
the  selected  test  point  shall  be  adjusted 
by  the  addition  of  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  zero,  it  shall 
be  zero  for  the  purposes  of  this 
paragraph. 

(2)  Otto-cycle  heavy-duty  engines 
utilizing  aftertreatment  technology  (e.g., 
catalytic  converters).  For  transient  HC, 
OMHCE  or  NMHC  as  appropriate.  CO 
and  NOx.  and  for  idle  CO.  the  official 
exhaust  emission  results  for  each 
emission-data  engine  at  the  selected  test 
point  shall  be  adjusted  by 
multiplication  by  the  appropriate 
deterioration  factor.  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one.  it  shall  be 
one  for  the  purposes  of  this  paragraph. 
(B)*   •   • 

(2)  Diesel  heavy-duty  engines  not 
utilizing  aftertreatment  technology  (e.g., 
particulate  traps).  For  transient  HC. 
OMHCE  or  NMHC  as  appropriate.  CO 
NOx  and  exhaust  particulate,  the  official 
exhaust  emission  results  for  each 
emission-data  engine  at  the  selected  test 
point  shall  be  adjusted  by  the  addition 
of  the  appropriate  deterioration  factor. 
However,  if  the  deterioration  factor 
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supplied  by  ihu  iii<iiiutd(  turer  is  less 
than  zero,  it  shall  be  tero  for  the 
purposes  of  this  paragraph. 

{2)  Diesel  heavy-duty  engines  utilizing 
aftertreatment  technology  (eg  , 
particulate  traps).  For  transient  HC, 
OMHCE  or  NMHC  as  appropriate,  CO. 
NOx  and  exhaust  particulate,  the  official 
exhaust  emission  results  for  each 
emission-data  engine  at  the  selected  test 
point  shall  be  ad|usted  by 
multiplication  by  the  appropriate 
deterioration  factor  However,  if  the 
deterioration  factor  supplied  by  the 
manufacturer  is  less  than  one,  it  shall  be 
one  for  the  purposes  of  this  paragraph. 
•         *         •         *         * 

(d)(1)  Paragraph  (d)  of  this  section 
applies  to  heavy-duty  vehicles  required 
to  comply  with  evaporative  emission 
standards. 


17  Section  86.092-1  of  subpart  A  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

$86,002-1     General  appltcabillty. 

(a)  The  provisions  of  this  subpart 
apply  to  1992  and  later  model  year  new 
Otto-cycle  and  diesel  light-duty 
vehicles.  1992  and  later  model  y«ar  new 
Otto-cycle  and  diesel  light-duty  trucks, 
and  1992  and  later  model  year  new 
Otto-cycle  and  diesel  heavy-duty 
engines.  The  provisions  of  this  subpart 
are  optional  for  vehicles  fueled  with 
either  natural  gas  or  liquefied  petroleum 
gas  for  the  1994  through  1996  model 
years.  The  provisions  of  this  subpart 
also  apply  to  aftermarket  conversions  of 


all  model  yeer  Otto-cycle  and  diesel 
light-duty  vehicles.  Otto-cycle  and 
diesel  light-duty  trucks,  and  Otto-cycle 
and  diesel  heavy-duty  engines  certified 
under  the  provisions  of  40  CFR  Part  85, 
Subpart  F 

•  ■         «         *         • 

18.  Section  86.094-2  of  subpart  A  is 
amended  by  revising  the  introductory 
paragraph  and  by  adding  the  following 
definitions  in  alphabetical  order,  to  read 
as  follows 

§84.094  2     Ofinitions. 

The  definitions  of  §  86.093-2  remain 
effective.  The  definitions  hsted  in  this 
section  are  effective  beginning  with  the 
1994  model  year 

•  •         •         *         • 

Gaseous  fuel  means  natural  gas  or 
hquefied  petroleum  gas. 

•  *        *        *        ■ 

Liquefied  petroleum  gas  means  a 
liquid  hydrocarbon  fuel  that  is  stored 
under  pressure  and  is  composed 
primarily  of  species  that  are  (;ases  at 
atmospheric  conditions  (temperature  = 
25*C  and  pressure  =  1  atm).  excluding 
natural  gas. 

Multi-fuel  means  capable  of  operating 
on  two  or  more  different  fuel  types, 
either  separately  or  simultaneously. 

Natural  gas  means  a  fuel  whose 
primary  constituent  is  methane. 

Petroleum  fuel  means  liquid  fuels 
normally  derived  from  crude  oil, 
excluding  liquefied  petroleum  gas. 
Gasoline  and  diesel  fuel  are  petroleum 
fuels. 


19.  Section  86.094-3  of  subpart  A  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§86  094-3     Abbreviations 


(b)  The  abbreviations  in  this  section 
apply  to  this  subpart,  and  also  to 
Subparts  B.  E,  F.  H.  M.  N  and  P  of  this 
part,  and  have  the  following  meanings: 

A LVVV— Adjusted  Loaded  Vehicle  Weight 
OWNMHCE— Organic  Material  Non-Methane 

Hydrocaibon  Equivalent 
PM— Particulate  Matter 
THC — Total  Hydrocarbons 
LPG — Liquefied  Petroleum  Gas 
N.MHC — Nonmelhane  Hydrocarbons 

20.  Section  86.094-8  of  subpart  A  is 
amended  by  revising  paragraph  (a)(l)(i) 
introductory  text  and  Tables  A94-2. 
A94-3.  A94-5  and  A94-6  at  the  end  of 
paragraph  (a){l)(i)(A)  to  read  as  follows: 

§86  094.8     Emission  standards  for  1994 
and  later  model  year  light-duty  ve^fies 

(a)(1)  Standards,  (i)  Exhaust 
emissions  from  1994  and  later  model 
year  vehicles  (optional  for  1994  through 
1996  model  year  gaseous- fueled 
vehicles)  shall  meet  all  standards  in 
Tables  A94-2.  A94-3.  A94-5  and  A94- 
6  in  the  rows  designated  with  the 
applicable  fuel  type,  according  to  the 
implementation  schedule  in  Tables 
A94-1  and  A94-4.  as  follows: 

(A)*    *    * 


Table  A94-2.— Intermediate  Useful  Life  Standards  (g/mj)  for  Light-Duty  Vehicles  for  HCs.  CO  and  NOx 


Fuel 

Standards 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NO, 

Gasoline  „ 

TietO  

Tier  1   

TierO  

Tier  1   

TierO  

Tier  1   

Tier  0  

Tier  1   

TterO  

Tier  1   

0.41 
0.41 
0.41 
0.41 

0.41 
0.41 

3.4 
3.4 
3.4 
3.4 
3.4 
3.4 
34 
3.4 
3.4 
3.4 

1.0 

GamNne 

0.25 

0.4 

Diesel                  .                          „.  „ 

1.0 

Diesel _.^ . _ 

0.25 
0.2s 

1.0 

Mettvand __ 

0.41 
0.41 

1.0 

Methanol  ... 

Natural  Gas  - ..._.._._ _...._ _ 

0.25 

0.4 
1.0 

Natural  Gas  „._ _ „^. 

0.4 

LPG  _ 

1.0 

LPG    __ 

0.25 

0.4 

Table  A94-3.— Full  Useful  Life  Standards  (g/mi)  for  Light-Duty  VEHiaES  for  HCs  . 

CO  AND  NOx 

Fuel 

Standards 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NOx 

Gasoline  „ „ _ „ 

Tier  0  

Tier  1  

Tier  0  

Tier  1   

Tier  0  

Tier  1  

TierO  

Tier  1  

Tier  0  

Tier  1  

- — 

— 

42 
4!2 

Gasoline  _ _ 

0.31 

a3i 

0.6 

DiADei 

- 

Diesel _ 

1.26 

Methanol 



Methanol  „...., 

Natural  Gas  ~   

ail 

— 

0.31 

4.2 

"4^2 

0.6 

Natural  Gas  __ 

06 

LPG  _ _.. 

LPQ  _ 

4.2 

0.6 

Table  A94-5.— Intermediate  Use- 
ful Life  Standards  (g/mi)  for 
Light-Duty  Vehicles  for  PM 


Fuel 

Stanrlards 

PM 

Gasoline  

TierO  

Tier  1   _ 

TierO  

Tier  1   

TierO  

Tier  1  

Tier  0  

Tier  1   

Tier  0  

Tier  1   

Gasoline  

0  08 

Diesel 

Diesel 

Methanol _... 

Methanol 

Natural  Gas  

0.20 
0.08 

'0.20 
0.08 

'0  20 

Natural  Gas  

0  08 

LPG  „... 

LPG  

'0.20 
0.08 

Table  A94-6.— Full  Useful  Life 
Standards  (g/mi)  for  Light-Duty 
Vehicles  for  PM 


'  Applicable  only  to  diesel-cyde  vehicles. 


Fuel 

Standards 

PM 

Gasoline  

Tier  0  

Tier  1   

Tier  0  

Tier  1  

TierO  

Tier  1   

TierO  

Tier  1   

TierO  

Tier  1   

Gasoline  

Diesel 

0.10 

Diesel 

Methanol 

0.10 

Methanol 

Natural  Gas  

0.10 

Natural  Gas  

0  10 

LPG  

LPG  

0.10 

21.  Section  86.094-9  of  subpart  A  is 
amended  by  revising  Tables  A94-8. 
A94-9,  A94-11  and  A94-12  at  the  end 
of  paragraph  (a)(l)(i)(A),  Tables  A94-14 
and  A94-1 5  at  the  end  of  paragraph 
(a)(l){ii)(A).  and  paragraph  (d)(l)(i)(A) 
and  by  adding  paragraph  (d){l)(i)(C)  to 
read  as  follows: 

§  86.094-9    Emission  standards  for  1 994 
and  later  model  year  light-duty  trucks. 

(a)(1)*   '   * 

{«■)•    •   • 

(A)*   *   * 


Table  A94-8.— Intermediate  Useful  Life  Standards  (G/'mi)  for  Light  Light-Duty  Trucks  for  HCs,  CO  and  NOx 

Fuel 

LVW(!bs) 

Standards 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NOx 

Gasoline 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

O-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

TierO  

Tier  1   

Tier  0  

Tier  1   

TierO  

Tier  1   

TierO  

Tier  1   

Tier  0  

Tier  1  

TierO  

Tier  1   

TierO  

Tier  1   

Tier  0  

Tier  1    

Tier  0  

Tier  1   

TierO  

Tier  1    

Gasoline _ 

0.25 

3.4 

0.4 

Gasoline 



Gasotme _ 

0.32 

4.4 

0  7 

Diesel 

Diesel „ _ 

0.25 

0.25 

3.4 

1.0 

Diesel „ 

Diesel _ 

0.32 

4.4 

4.4 

4.4 
"i'4 
4.4 

Methanol  

Methanol  „ 

0.4 

Methanol  „ 

Methanol  

0.32 

0.7 

Natural  Gas  

Natural  Gas  _ _ 

0.25 

0  4 

Natural  Gas  _ „ 

Natural  Gas  

0.32 

0.7 

LPG _ „ 

LPG _ „ 

0.25 

04 

LPG „ „.„ „ 

LPG 

0.32 

0.7 

Table  A94-9.— Full  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks  for  HCs.  CO  and  NOx 


Fuel 


Gasoline 

Gasoline 

Gasoline 

Gasoline 

Diesel 

Diesel 

Diesel 

Diesel 

Methanol  

Metharx)!  

Methanol  

Methanol  

Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG _. 

LPG _. 

LPG _. 

LPG 


LVW(lbs) 


0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 


Standards 


Tier  0 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 


THC 


0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 


0.80 
0.80 
0.80 
0.80 


NMHC        OMHCE' 


0.31 
0.40 


0.31 
0.40 


0.67 
0.31 
0.67 
0.40 


0.31 
0.40 


0.80 
0.80 
0.80 
0.80 


OMNMHCE 


0.31 

0.40 


CO 


10 

4.2 
10 

5.5 
10 

4.2 
10 

5.5 
10 

4.2 
10 

5.5 
10 

4.2 
10 

5.5 
10 

4.2 
10 

5.5 


NOv 


1.2 

0.6 

1.7 

097 

1.2 

1.25 

1.7 

0.97 

1.2 

0.6 

1.7 

0.97 

1.2 

0.6 

1.7 

0.97 

1.2 

06 

1.7 

0.97 


Full  useful  lite  is  11  years  or  120.000  miles,  whichever  occurs  first. 


;a4'»t,  Federal  Register  /  Vol.  59.  No.  182  /  Wednesday.  September  21.  1994  /  Rules  and  Regulations 


Fi'dt'rai   Ki-<.;ister  /  Vol.  59.  No.   1H2   f  Wpdnosday,  Scptemhpr  ?1     l^'w    '  Rules  and  Regulations 48497 


xni'U:  s 


Register  /  Vol.  59.  No.  182  /  Wednesday,  September  21,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  182  /  Wednesday.  September  21.  1994  /  Rules  and  Regulations  48497 


TABLE  A94-11.— Intermediate  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks  for  PM 


Fuel 


Gasoine  .... 
GaaoMrw  ... 
Gasoline    .... 

Gasobne 

Dieael 

DiaMi 

DieMi 

L/tdSd  

Methanol  

Mettuinol  

Mettiar^nl  

Methanol 

NatunMOas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG  

LPG  

LPG 

LPG 


LVW(lt)s) 


0-3750 

0-3750 

3751-5750 

3751-6750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 


Standards 


Tier  0 
Tier  1 
Tier  0 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TieiO 
Tierl 


'  Applicable  only  to  dieset-cycle  ve^lcles. 


lA) 


PM 


008 
0.08 


0.08 
0.08 


008 

aos 


008 
0.08 


0.08 

aba 


Table  A94-12.— Full  Useful  Life  Standards  (g/mi)  for  light  Light- Duty  Trucks  for  PM 

Fuel 

LVW  (Itjs) 

Standards 

PM 

Gaadina 

Qasoltne    .... 

* - ^ 

0-3750 

0-3750 

3751-5750 

3751-5750 

0^750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

TierO  

Tier  1   

TierO  

Tier  1   

Tier  0  

Tier  1   

TierO  

Tier  1    

TierO  

Tier  1   

TierO  

Tier  1   

Tier  0  

Tier  1    

TierO  

Tier  1   

TierO  

Tier  1    

Tier  0  

Tier  1  

0.10 

QfgQUpg                                                                                 

GaaoNna 

Diesel 

Diesel 

0.10 

...>..-.~^..^«-~.~-.~..-..~..~. " 

0.26 
010 

Diesel 

0.13 

Diesel 

0.10 

Methanol 

- - 

'0.26 
0.10 

Mettianol 

■•■■■••■•>•.•»»••.■»•>•. 

•0.13 

Malhanol                                                                                                                             

0.10 

Natural  Gas 
Natural  Gas 
Natural  Gas 

— - • — 

'  0.26 

0.10 

'0.13 

Natural  Gas 

0.10 

LPG 

'0.26 

LPG 

LPG 

"••••" ~- ~ - - 

0.10 
'0.13 

LPG 

0.10 

Table  A94-14.— Intermediate  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  HCs,  CO,  NOx 

andPM 


Fuel 


Gasohne 

Gasoline  .... 
Gasoline  .... 

Gasokne 

OiSMi 

DieMi 

Diesel 

Diesel 

Methanol  ... 
Mettiarx)!  .... 
Methanol  .... 
Methanol  .... 
Natural  Oat 


ALVW  (ttts) 

Standards 

3751-5750 

TierO  

3751-5750 

Tier  1    

>5750 

Tier  0  

>5750 

Tier  1  ....... 

3751-5750 

Tier  0  

3751-5750 

Tier  1  

>5750 

TierO  

>5750 

Tier  1  

3751-6750 

TierO  

3751-5750 

Tier  1  

>5750 

Tier  0  

>5750 

Tier  1  

3751-6750 

Tier  0  

THC 


NMHC 


032 


0.32 
038 


OMHCE 


OMNMHCE 


0.32 
0.39 


CO 


4.4 
5.0 
4.4 
5.0 
4.4 
5.0 


N0,< 


0.7 
1.1 


0.7 

1.1 


PM 


Table  A94-1 4.— Intermediate  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  HCs.  CO,  NOv 

and  PM— -Continued 


Fuel 


Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG 

LPG 

LPG  - 

LPG 


ALVW  (lbs) 


3751-5750 
>5750 
>5750 
3751-5750 
3751-5750 
>5750 
>5750 


Standards 


Tierl 
TierO 
Tier  1 
TierO 
Tier  1 
TierO 
Tier  1 


THC 


NMHC 


0.32 
6^39 
a32 
0.39 


OMHCE 


OMNMHCE 


CO 


4.4 
5.6 
4.4 
50 


NOv 


0.7 
1.1 
0.7 
1.1 


PM 


Table  A94-15.— Full  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  HCs.  CO,  NOx  and  PM 


Fuel 


Gasoline  .... 

Gasoline  ..... 

Gasoline  

Gasoline  .... 

Diesel 

Diesel „., 

Diesel 

Diesel 

Metfianol 

MettKinol 

Metharx)! 

Metharx)! 

Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG  

LPG  

LPG  .„ 

LPG 


LVW  (lbs) 


0-3750 
>3750 


0-3750 
>3750 


0-3750 
>3750 


0-3750 
>3750 


0-3750 
>3750 


ALVW 
(lbs) 


3751-5750 
>5750 


3751-5750 
>5750 


3751-5750 
>5750 


3751-5750 
>5750 


3751-5750 
>5750 


Standards 


TierO 
TierO 
Tier  1 
T>ei  1 
TierO 
Tier  0 
Tierl 
Tier  1 
TierO 
TierO 
Tier  1 
Tierl 
Tier  0 
TierO 
Tierl 
Tierl 
Tier  0 
TierO 
Tier  1 
Tierl 


THC 


0.80 
0.80 
030 
0.80 
0.80 
0.80 
0.80 
0.80 


0.80 
0.80 
0.80 
0.80 


NMHC 


0.46 
0.56 


0.46 
0.56 


0.67 
0.67 
0.46 
0.56 


0.46 
0.56 


OMHCE 


0.80 
0.80 
0.80 
0.80 


OMNMHCE 


0.46 
0.56 


CO 


10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 


NOx 


1.2 

1.7 

0.98 

1.53 

1.20 

1.7 

0.98 

1.53 

12 

1.7 

0.98 

1.53 

^2 

1.7 

0.98 

1.53 

1.2 

1.7 

0.98 

1.53 


PM 


010 
0.12 
026 
0.13 
0.10 
0.12 

'026 

'0.13 
0.10 
0.12 

'026 
0.13 
0.10 
0.12 
026 

'0.13 
0.10 
0.12 


'  Applicabte  only  to  dieseJ-cyde  vehicles. 


(i)(A)  Hydrocarbons  (for  Otto-cyTle 
and  diesel  light-duty  trucks  when  fueled 
with  petroleum  fuel  and/or  liquefied 
petroleum  gas).  1.0  grams  per  vehicle 
mile  (0.62  grams  per  vehicle  kilometer). 

•  •         *         »         « 

(C)  Nonmethane  hydrocarbons  (for 
Otto-cycle  and  diesel  light-duty  trucks 
when  fueled  with  natural  gas).  0.83 
gram  per  vehicle  mile  (0.52  gram  per 
vehicle  kilometer) 

•  *         •         •         « 

22.  Section  86.094-11  of  subpart  A  is 
amended  by  revising  the  section 
heading,  bv  revising  paragraphs  (a)(1) 
introduclory  text,  (a)(l)(i)(A),  (a)(l)(ii) 
(H)  and  (c).  and  adding  a  new  paragraph 
(a)(l)(i)(C)  to  read  as  follows: 

§86.094-11     Emissicn  standards  (or  1994 
and  later  model  year  diesel  heavy-duty 
pngines  ar^d  vehicles. 

(a)(1)  Exhaust  emissions  from  new 
1994  and  later  model  3ear  diesel  hea\'y- 
duty  engines  shall  not  exceed  the 
following  (optional  for  1994  through 
1996  model  year  new  natural  gas-  and 


liquefied  petroleum  gas-fueled  heavy- 
duty  engines): 

(i)(A)  Hydrocarbons  (for  diesel 
engines  fueled  nith  either  petroleum- 
fuel  or  liquefied  petroleum  gas).  1.3 
grams  per  brake  horsepower-hour  (0.48 
gram  per  megajoule),  as  measured  under 
transient  operating  conditions. 
***** 

(C)  S'onmethane  hydrocarbons  (for 
natural  gas-fueled  diesel  engines).  1.2 
grams  per  brake  horsepower-hour  (0.45 
gram  per  megajoule).  as  measured  under 
transient  operating  conditions. 

(ii)'  *  * 

(B)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-,  natural  gas-  and 
liquefied  petroleum  gas-fueled  diesel 
only). 
«         *         •         «         * 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1 994  or  later  model  year 
methanol-fueled  diesel,  or  any 
naturally-aspirated  diesel  heavy-duty 
engine  (optional  for  1994  ttu-ough  1996 
model  year  natural  gas-  and  liquefied 
petroleum  gas- fueled  engines).  For 
petroleum-,  natural  gas-  and  liquefied 
petroleum  gas-fueled  engines  only;  this 


provision  does  not  apply  to  engines 
using  turbochargers.  pumps,  blowers,  or 
superchargers  for  air  induction. 

***** 

23.  Section  86.094-17  of  subpart  A  is 
amended  by  revising  paragraph  (a) 
intrrxJuctory  text  to  read  as  follows: 

§86.094-17    Emission  control  diagnostic 
system  for  1994  and  later  IJgftt-duty 
vehicles  and  light-duty  trucks. 

(a)  .Ml  light-duty  vehicles  and  light- 
duty  trucks  shall  be  equipped  with  an 
emission  control  diagnostic  system 
capable  of  identifj'ing.  for  each  vehicle's 
useful  life,  the  following  types  of 
deterioration  or  malfunction  which 
could  cause  emission  increases  greater 
than  or  exceeding  the  following 
threshold  levels  as  measured  and 
calculated  in  accordance  with  test 
procedures  set  forth  in  subpart  B  of  this 
part.  Paragraphs  (a)(2)  and  (a)(3)  of  this 
section  do  not  apply  to  diesel  cycle 
light-duty  vehicles  or  light-duty  trucks. 
Paragraphs  (a)(1)  tbrough  (a)(4)  of  this 
section  do  not  apply  to  natural  gas- 
fueled  light-duty  vehicles  and  light-duty 
trucks  until  the  1998  model  year. 


^  nr%        I      tat I l_- 


O A 1 rt^ 
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24.  Section  86  094-23  of  subpart  A  is 
amended  by  revising  paragraphs  (b)(3). 
(b)(4).  (c)(1)  and  (c)(2)(i).  to  read  as 
follows: 

§  8«  094-23    Required  date. 

•         •         *         •         • 

(b)*   •   * 

(3)  For  heavy-duty  vehicles  equipped 
with  gasoline- fueled,  natural  gas-fueled, 
liquefied  petroleum  gas- fueled  or 
methanol- fueled  engines,  evaporative 
emission  deterioration  factors  for  each 
evaporative  emission  family-evaporative 
emission  control  system  combination 
identified  in  accordance  with  §86  091- 
2l(b)(4)(ii).  Furthermore,  a  statement 
that  the  test  procedure(s)  used  to  derive 
the  deterioration  factors  includes,  but 
need  not  be  limited  to.  a  consideration 
of  the  ambient  effecis  of  ozone  and 
temperature  fluctuations  and  the  service 
accumulation  effe*;ts  of  vibration,  time, 
vapor  saturation  and  purge  cycling.  The 
deterioration  factor  test  procedure  shall 
be  designed  and  conducted  in 
accordance  with  good  engineering 
practice  to  assure  that  the  vehicles 
covered  by  a  certiHcato  issued  under 
§  86.091-30  will  meet  the  evaporative 
emission  standards  in  §  8B. 091-10  and 
§86.091-11  in  actual  use  for  the  useful 
life  of  the  engine.  Furthermore,  a 
statement  that  a  description  of  the  l«*st 
procedure,  as  well  as  all  data,  analyses 
and  evaluations,  is  available  to  the 
Administrator  upon  request. 

(4)(i)  For  heavy  duty  vehicles  with  a 
Cross  Vehicle  Weight  Rating  of  up  to 
26.000  pounds  and  equipped  with 
gasoline- fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  or 
methanol-fueled  engines,  a  written 
statement  to  the  Administrator 
certifying  that  the  manufacturors 
vehicles  meet  the  standards  of  §86. 091- 
10  or  §86.091-11  (as  applicable)  as 
determined  by  the  provisions  of 
§86.091-28  Furthermore,  a  written 
statement  to  the  Administrator  that  all 
data,  analyses,  test  procedures, 
evaluations  and  other  documents,  on 
which  the  above  St  !   are 

available  to  the  All:  ,    ;i 

request. 

(ii)  For  heavy-duty  vehicles  with  a 
Gross  Vehicle  Weight  Rating  of  greater 
than  26. 0(H)  pounds  and  equipped  with 
gasoline  fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  or 
methanol-fueled  engines,  a  written 
statement  to  the  Administrator 
certifying  that  the  manufacturer's 
evaporative  emission  control  systems 
are  designed,  using  good  engineering 
practice,  to  meet  the  standards  of 
§86.091-10  or  §86  091-11  (as 
applicable)  as  determined  by  the 
provisions  of  §86.091-28.  Furthermore. 


a  written  statement  to  the  Administrator 
that  all  data,  analyses,  test  procedures, 
evaluations  and  other  documents,  on 
which  the  above  statement  is  based,  are 
available  to  the  Administrator  upon 
request. 

(c)  •   •   • 

(1)  Emission  data,  including  in  the 
case  of  methanol  fuel,  methanol, 
formaldehyde  and  organic  material 
hydrocarbon  equivalent,  exhaust 
methane  data  in  the  case  of  vehicles 
meeting  a  non-methane  hydrocarbon 
standard  on  such  vehicles  tested  in 
accordance  with  applicable  test 
procedures  and  in  such  numbers  as 
specified.  These  data  shall  include  zero- 
mile  data,  if  generated,  and  emission 
data  generated  for  certification  as 
required  under  §86. 090-26(a)(3)(i)  or 
§86.09a-26(a)(3)(ii).  In  lieu  of  providing 
emission  data  the  Administrator  may. 
on  request  of  the  manufacturer,  allow 
the  manufacturer  to  demonstrate  (on  the 
basis  of  previous  emission  tests, 
development  tests  or  other  information) 
that  the  engine  will  conform  with 
certain  applicable  emission  standards  of 
§  86.094-8  or  §  86  094-9.  Standards 
eligible  for  such  manufacturer  requests 
arc  those  for  idle  CO  emissions,  smoke 
emissions,  or  particulate  emissions  from 
methanol-fueled.  natural  gas-fueled  and 
liquefied  petroleum  g.is- fueled  diesel- 
cycle  certification  vehicles,  on 
evaporative  emissions  or  refueling 
emissions  h'om  natural  gas-fueled  or 
liquefied  petroleum  gas-fueled  vehicles 
(light-duty  and  heavy-duty),  and  those 
for  particulate  emissions  from  model 
year  1994  and  later  gasoline-fueled, 
methanol-fueled.  natural  gas-fueled  or 
liquefied  petroleum  gas-fueled  Otto- 
cycle  certification  vehicles  that  are  not 
certified  to  the  Tier  0  standards  of 
§86  094-9  (a)(l)(i).  (a)(l)(ii),  or 
§86.094-8(a)(l)(i).  Also  eligible  for  such 
requests  are  standards  for  total 
hydrocarbon  emissions  from  model  year 
1994  and  later  certification  vehicles  that 
are  not  certified  to  the  Tier  0  standards 
of  §  86.094-9  (a)(l](i).(a)(l)(ii)  or 
§86.094-8(a)(l)(i).  By  separate  request, 
including  appropriate  supporting  test 
data,  the  manufacturer  may  request  that 
the  Administrator  also  waive  the 
requirement  to  measure  particulate 
emissions  when  conducting  Selective 
Enforcement  Audit  testing  of  Otto-cycle 
vehicles,  or  the  requirement  to  measure 
evaporative  emissions  when  conducting 
Selective  Enforcement  Audit  testing  of 
natural  gas  or  liquefied  petroleum  gas- 

hieled  vehicles. 
(2).   .   . 

(i)  Emission  data  on  such  engines 
tested  in  accordance  with  applicable 
emission  test  procedures  of  this  subpart 
and  in  such  numbers  as  specified.  These 


data  shall  include  zero-hour  data,  if 
generated,  and  emission  data  generated 
for  certification  as  required  under 
§86.09O-26(c){4).  In  lieu  of  providing 
emission  data  on  idle  CO  emissions, 
smoke  emissions  or  particulate 
emissions  from  methanol-fueled.  natural 
gas-fueled  or  liquefied  petroleum  gas- 
fueled  diesel  certification  engines,  or  on 
CO  emissions  from  petroleum-fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas-fueled,  or  methanol-fueled  diesel 
certification  engines  the  Administrator 
may.  on  request  of  the  manufacturer, 
allow  the  manufacturer  to  demonstrate 
(on  the  basis  of  previous  emission  tests, 
development  tests  or  other  information) 
that  the  engine  will  conform  with  the 
applicable  emission  standards  of 
§  86  091-1 1 ,  or  §  86.094-1 1 . 
***** 

25.  Section  86.094-24  of  subpart  A  is 
amended  by  revising  paragraphs  (a)(5), 
(a)(6)  introductory  text.  (a)(12).  (a)(13) 
introductory  text,  (a)(14)  introductory 
text  and  (a)(15).  by  removing  ";  and" 
from  the  end  of  paragraph  (a)(13)(i)  and 
adding  a  period  in  its  place,  and  by 
adding  paragraphs  (a)(6)(iv)  and 
(a)(13)(iii).  to  read  as  follows: 

§  86.094-24    Test  vetiicles  and  engines. 

(a)'   *   • 

(5)  Light-duty  vehicles  and  light-duty 
trucks  covered  by  an  application  for 
certification  will  be  divided  into 
groupings  (e.g..  by  fuel  type)  which  are 
expected  to  have  similar  evaporative 
emission  characteristics  throughout 
their  useful  life.  Each  group  of  vehicles 
with  similar  evaporative  emission 
characteristics  shall  be  defined  as  a 
separate  evaporative  emission  family. 

(6)  For  light-duty  vehicles  and  light- 
duty  trucks  to  be  classed  in  the  same 
evaporative  emission  family,  vehicles 
must  be  similar  with  respect  to: 

•  «         *         •         * 

(iv)  Fuel  type. 

*  *        *        •        • 

(12)  Vehicles  powered,by  heavy-duty 
engines  covered  by  an  application  for 
certification  and  using  fuels  for  which 
there  is  an  applicable  evaporative 
emission  standard  will  be  divided  into 
groupings  of  vehicles  on  the  basis  of 
physical  features,  including  fuel  type, 
which  are  expected  to  affect  evaporative 
emissions.  Each  group  of  vehicles  With 
similar  features  shall  be  defined  as  a 
separate  evaporative  emission  family. 

(13)  For  vehicles  equipped  with 
heavy-duty  engines  using  fuels  for 
which  there  are  applicable  evaporative 
emission  standards  to  be  classed  in  the 
same  evaporative  emission  family. 


vehicles  must  be  identical  with  respect 
to: 

***** 

(iii)  Fuel  type. 

(14)  For  vehicles  equipped  with 
heavy-duty  engines  using  fiiels  for 
which  there  are  applicable  evaporative 
emission  standards  to  be  classed  in  the 
same  evaporative  emission  control 
system  family,  vehicles  must  be 
identical  with  respect  to: 
***** 

(15)  Where  vehicles  equipped  with 
heavy-duty  engines  using  fuels  for 
which  there  are  applicable  evaporative 
emission  standards  and  which  cannot 
be  divided  into  evaporative  emission 
family-control  system  combinations 
based  on  the  criteria  listed  above,  the 
Administrator  will  establish  evaporative 
emission  family-control  system 
combinations  for  those  vehicles  based 
on  features  most  related  to  their 
evaporative  emission  characteristics. 
***** 

26.  Section  86.095-35  of  subpart  A  is 
amended  by  revising  paragraphs  (a)(4) 
heading,  (a)(4)(i),  (a)(4)(iii)(D), 
(a)(4)(iii)(E),  (c)(l)(ii)(A),  (c)(l)(ii)(B)(I), 
and  (g)(1),  to  read  as  follows: 

§  86  095-35    Labeling. 

•  •  ■  *  * 

(a)  *   •   • 

(4)  Heavy-duty  vehicles  employing  a 
fuel  or  fuels  covered  by  evaporative 
emission  standards,  (i)  A  permeinent, 
legible  label  shall  be  affixed  in  a  readily 
visible  position  in  the  engine 


compartment.  If  such  vehicles  do  not 
have  an  engine  compartment,  the  label 
required  in  paragraphs  (a)(4)  and  (g)(1) 
of  this  section  shall  be  affixed  in  a 
readily  available  position  on  the 
operator's  enclosure  or  on  the  engine. 
***** 

(iii)  •   •   • 

(D)  The  maximum  nominal  fuel  tank 
capacity  (in  gallons)  for  which  the 
evaporative  control  system  is  certified 
(this  requirement  does  not  apply  to 
vehicles  whose  evaporative  control 
system  efficiency  is  not  dependent  on 
fuel  tank  capacity);  and 

(E)  An  imconditional  statement  of 
compliance  with  the  appropriate  model 
year  U.S.  Environmental  Protection 
Agency  regulations  which  apply  to 
XXX-fiieled  heavy-duty  vehicles. 
***** 

(c)(1)*   *   * 

(ii)(A)  For  light-duty  vehicles,  the 
statement:  "This  Vehicle  Conforms  to 
U.S.  EPA  Regulations  Applicable  to 
XXX-Fueled  19XX  Model  Year  New 
Motor  Vehicles." 

(B)  *   •   • 

[1]  the  statement:  "This  vehicle 
conforms  to  U.S.  EPA  regulations 
applicable  to  XXX-Fueled  19XX  Model 
Year  New  Light-Duty  Trucks." 
***** 

(g)*  *   • 

(1)  Incomplete  heavy-duty  vehicles 
employing  a  fuel  or  fuels  which  are 
nominally  liquid  at  normal  atmospheric 
pressure  and  temperature  for  which 
evaporative  emission  standards  exist 


shall  have  the  following  prominent 
statement  printed  on  the  label  required 
in  paragraph  (a)(4)  of  this  section: 
"(Manufacturer's  corporate  name)  has 
determined  that  this  vehicle  conforms  to 
U.S.  EPA  regulations  applicable  to  19XX 
Model  Year  New  XXX-Fueled  Heavy- 
Duty  Vehicles  when  completed  with  a 
nominal  fuel  tank  capacity  not  to  exceed 
XXX  gallons.  Persons  wishing  to  add 
fuel  tank  capacity  beyond  the  above 
maximum  must  submit  a  written 
statement  to  the  Administrator  that  the 
hydrocarbon  storage  system  has  been 
upgraded  according  to  the  requirements 
of  40  CFR  86.095-35(g)(2)." 
***** 

27.  Section  86.096-8  of  subpart  A  is 
amended  by  revising  paragraph  (a)(l)(i) 
including  Tables  A96-1  and  A96-2,  and 
paragraph  (b)(1),  to  read  as  follows: 

§86.096-8    Emission  standards  for  1996 
and  later  model  year  light-duty  vetiicles. 

(a)(1)  *  *  * 

(i)  Exhaust  emissions  from  1996  and 
later  model  year  light-duty  vehicles 
(optional  for  1996  model  year  natural 
gas-fueled  and  liquefied  petroleum  gas- 
fueled  light-duty  vehicles)  shall  meet  all 
standards  in  Tables  A9&-1  and  A96-2 
in  the  rows  designated  with  the 
applicable  fuel  type.  Light-duty  vehicles 
shall  not  exceed  the  applicable 
standards  in  Table  A96-1  and  shall  not 
exceed  the  applicable  standards  in 
Table  A96-2. 


Table  A96-1  .—Intermediate  Useful  Life  Standards  (g/mi)  for  Light-Duty  Vehicles 


Fuel 

THC 

NMHC 

omhce 

omnmhce 

CO 

NOx 

PM 

Gasoline 

0.41 
0.41 

0.25 
0.25 

/I... 

0.25 
0.25 

3.4 
3.4 
3.4 
3.4 
3.4 

0.4 
1.0 
0.4 
0.4 
0.4 

0  08 

Diesel  

0  08 

Methanol  

0.41 

0.25 

0.08 
0  08 

Natural  Gas 

lpg 

0.41 

0  08 

Table  A96-2.— Full  Useful  Life  Standards  (g/mi)  for  Light-Duty  Vehicles 


Fuel 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NOx 

PM 

Gasoline 

0.31 
0.31 

4.2 
4.2 
4.2 
4.2 
4.2 

0.6 

1.25 

0-6 

0.6 

0.6 

0  10 

Diesel  

0  10 

Methanol  

D.31 

0  10 

Natural  Gas 

0.31 
0.31 

0  10 

LPG 

0  10 

(b)  *  *  * 

(1)  Hydrocarbons  (for  gasoline-fueled, 
natural  gas-fueled  and  liquefied 
petroleum  gas-fueled  vehicles).  (i)(A) 
For  the  full  three-diumal  test  sequence 
described  in  §86.130-96,  diurnal  plus 


hot  soak  measurements:  2.0  grams  per 
test. 

(B)  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  86.130-96, 
diurnal  plus  hot  soak  emissions 
(gasoline-fueled  vehicles  only):  2.5 
grams  per  test. 


(ii)  Running  loss  test  (gasoline-fueled 
vehicles  only):  0.05  grams  per  mile. 

(iii)  Fuel  dispensing  spitback  test 
(gasoline-fueled  vehicles  only):  1.0 
grams  per  test. 
***** 

28.  Section  86.096-9  of  subpart  A  is 
amended  by  revising  paragraphs  (b)(1) 
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heading.  (bMlHi)(A)  introductory  text. 
(b)(l)|i)(BM2).  (bHlKii)  and  (b)(l>(iu).  to 
rrad  as  roUows: 


!?m^ss)on  standards  for  1996 

,.i..(  ^,.  ,f  iigtif-duty  trucks. 


$8«09e  9 

arxl  la'-'  ■< 

(b)-    •    • 

(1)  Hydrocarbons  (for  ^  sot mr- fueled, 
natumi  giisfuHfd  and  liquefif^ 
petroleum  gas-fueled  vehicles).  |i)(A) 
For  gasoline- fueled  heavy  hght-duty 
trucks  with  a  nominal  hiel  tank  capacity 
of  at  least  30  gallons: 

w  •  • 

(2)  For  the  supplemental  two-diurnal 
test  sfiquonro  described  in  §  86.130-96. 
diurnal  plus  hot  soak  measurements 
(gasoline- fueled  vehicles  only):  2.5 
grams  per  test. 

(ii)  Running  loss  test  (gasoline-fueled 
vehicles  only):  0  05  grams  per  mile. 

(iii)  fut-l  dispensing  spitback  test 
(gasoline- fueled  vehicles  only):  1.0 
grams  per  test. 

•  •         *         *         • 

29.  Section  86.096-10  of  subpart  A  is 
amended  by  revising  paragraphs  (b)(1) 
heading.  (b)(l)(i)(A)(2).  (b)(l)(i)(B). 
a))(l)(i)(C).(b)(l)(ii)(A)(^)and 
(b)(l)(ii)(B),  to  read  as  follows: 

§86  096-10     Emission  stSfKterds  for  1 996 
and  later  modal  y«ar  Otlo-cycl*  (xavy-duty 
engir>«s  and  v«hk:l«s. 

*  •         •  •         • 

(b)'    •    • 

( 1 )  Hydrocarbons  (for  vehicies 
equipped  with  gasoline-fueled,  natural 
gas-fueled  or  liquefied  petroleum  gas- 
fueled  engines). 

(i)'   •   • 
(A)*   •    • 

(2)  For  the  supplemental  two-diumal 
test  sequence  described  in  §86.1230-96, 
diurnal  plus  hot  soak  measurements 
(gasoline- fueled  vehicles  only):  3.5 
grams  per  test. 

(B)  Running  loss  test  (gasoline- fueled 
vehicles  only):  0.05  grams  per  mile. 

(C)  Fuel  dispensing  spitback  test 
(gasoline- fueled  vehicles  only):  1.0  gram 
per  test. 


(ii)*   •   • 

(A)*   •   • 

(2)  For  the  supplemental  two-<iiumal 
test  sequence  described  in  §  86. 1 230-96. 
diurnal  plus  hot  soak  measurements 
(gasoline-fueled  vehicles  only):  4.5 
grams  per  test. 

(B)  Running  loss  test  (gasoline- fueled 
vehicies  only):  0.05  grams  per  mile. 

•  *         •         *         • 

30.  Section  86.096-11  of  subpart  A  is 
amended  by  revising  the  section 
heading,  by  revising  paragraphs  (a)(l)(i). 
(a)(2)(ii)  and  (c).  re<lesignating 
paragraph  (b)(4)  as  paragraph  (b)(5)  and 
revising  it,  and  adding  new  paragraphs 
(a)(l)(iii)  and  (b)(4).  to  read  as  follows: 

§  86.096-1 1    Emission  standanto  tor  1 9% 
and  later  model  year  diesel  heavy-duty 
engines  ancJ  vetilcles. 

(a)*    •    • 

(l)(i)  Hydrocarbons  (for  diesel  engines 
fueled  with  either  petroleum -fuel  or 
liquefied  petroleum  gas).  1.3  grams  per 
brake  horsepower-hour  (0.48  gram  per 
megajoule).  as  measured  under  transient 
operating  conditions. 

•  •         •         *         • 

(iii)  Nonmethane  hydrocarbons  (for 
natural  gas- fueled  diesel  engines).  1.2 
grams  per  brake  horsepower-hour  (0.45 
gram  per  megajoule).  as  measured  under 
transient  operating  conditions. 

(2)*    •    * 

(ii)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-,  natural  gas-,  and 
liqueHed  petroleum  gas- fueled  diesel 
only). 

•  •         •         •         • 

(b)«  •  • 

(4)  Evaporative  emissions  from  1996 
and  later  model  year  heavy-duty 
vehicles  equipped  with  natural  gas- 
fueled  or  liquehed  petroleum  gas-fueled 
heavy-duty  engines  shall  not  exceed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles. 

(i)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  14.000  pounds 
for  the  full  three-diurnal  test  sequence 
described  in  §86.1230-96,  diurnal  plus 


hot  soak  measurements:  3.0  grams  per 
test. 

(ii)  For  vehicles  with  a  Cross  Vehicle 
Weight  Rating  of  greater  than  14.000 
pounds  for  the  full  three-diumal  test 
sequence  described  in  §  86.1230-96. 
diurnal  plus  hot  soak  measurements:  4.0 
grams  per  test. 

(5)(i)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  uo  to  26.000 
pounds,  the  standards  set  forth  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
_  section  refer  to  a  composite  sample  of 
evaporative  emissions  collected  under 
the  conditions  set  forth  in  subpart  M  of 
this  pMirt  and  measured  in  accordance 
with  those  procedures. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  greater  than  26.000 
pounds,  the  standards  set  forth  in 
paragraphs  (b)(3)(ii)  and  (b)(4)(ii)  of  this 
section  refer  to  the  manufacturer's 
engineering  design  evaluation  using 
good  engineering  practice  (a  statement 
of  which  is  required  in  §86.091- 
23(b)(4)(ii)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1996  or  later  model  year 
methanol-fueled  diesel.  or  any 
naturally-aspirated  diesel  heavy-duty 
engine.  For  petroleum-,  natural  gas-,  and 
liquefied  petroleum  gas-fueled  engines 
only,  this  provision  does  not  apply  to 
engines  using  turbochargers,  pumps, 
blowers,  or  superchargers  for  air 
induction. 


31.  Section  86.097-9  of  subpart  A  is 
amended  by  revising  Tables  A97-1  and 
A97-2  in  paragraph  (a)(l)(i){A).  and 
Tables  A97-3  and  A97-4  in  paragraph 
(a)(l)(ii)(A).  to  read  as  follows: 

§  86.097-9     Emission  standards  for  1997 
and  later  model  year  tight-duty  trucks. 

(a)(1)*    •    • 
(i)*   *   * 
(A)*   •   • 


Table  A97-1  .—Intermediate  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks 

Fuel 

LVWtbs) 

thc 

NMHC 

omhce 

omnmhce 

CO 

NOx 

PM 

r^Mnlmo 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0.25 
0.32 
0.25 
0.32 

3.4 
4.4 
3.4 
4.4 
3.4 
4.4 
3.4 
4.4 
3.4 
4.4 

04 
0.7 
1.0 

008 

Gasoline  

0.08 
0  Ofl 

Diesel _ 

Diesel  „ „„ « 

008 

Methanol           „ „_ 

025 
0.32 

0.4 
0.7 
0.4 
0.7 
0.4 
0.7 

008 

Methanol  



— 

rjatiiral  Om ,, 

025 
0.32 
0.25 

0.32 

008 

Natural  Gas 

008 
0.08 
0.08 

LPG  _ _ 

~ 

LPG  

Federal  Register  /  Vol  59.  No.  182  /  Wednesday,  September  21,  1994  /  Rules  and  Regulations  48501 

Table  A97-2.— Full  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks 


Fuel 

LVW  (lbs) 

THC 

NMHC 

OMHCE ' 

OMNMHCE 

CO 

NOx 

PM 

Gasoline  

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

O-3750 
3751-5750 

0.80 
0.80 
0.80 
0.80 

0.31 
0.40 
0.31 
0.40 

4.2 
5.5 
4.2 
5.5 
42 
5.5 
42 
5.5 
4.2 
5.5 

0.6 
0.97 
1.25 
0.97 

0.6 
0.97 

0.6 
0.97 

0.6 
0.97 

0.10 
0.10 
0.10 
0.10 
0.10 
0.10 
010 
0.10 
0.10 
0.10 

Gasoline 

Diesel  

Diesel  

Methanol  „ 

0.80 
0.80 

0.31 
0.40 

Methanol  

Natural  Gas 

0.31 
0.40 
0.31 
0.40 

Natural  Gas 

LPG  

0.80 
0.80 

LPG  

'  Full  useful  life  is  1 1  years  or  120,000  miles,  whichever  occurs  first. 


(ii)*   • 
(A)*   • 


Table  A97-3.— Intermediate  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks 


Fuel 


Gasoline 

Gasoline 

Diesel  

Diesel  

Metharx)l  .... 
Methanol  .... 
Natural  Gas 
Natural  Gas 

LPG  

LPG  


ALVW  (lbs) 


3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 


THC 


NMHC 


0.32 
0.39 
0.32 
0.39 


0.32 
0.39 
0.32 
0.39 


OMHCE 


OMNMHCE 


0.32 
0.39 


CO 


4.4 
5.0 
4.4 
5.0 
4.4 
5.0 
4.4 
5.0 
4.4 
5.0 


NOv 


0.7 
1.1 


0.7 
1.1 
0.7 
1.1 
0.7 
1.1 


Table  A97-4.— Full  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks 


32.  Section  86.098-2  of  subpart  A  is 
amended  by  adding  the  definition  for 
"Fixed  liquid  level  gauge"  in 
alphabetical  order,  to  read  as  follows: 

§  86.098-2    Definitions. 

«         •         •         »         » 

Fixed  liquid  level  gauge  means  a  type 
of  liquid  level  gauge  used  on  liquefied 
petroleum  gas-fueled  vehicles  which 
uses  a  relatively  small  positive  shutoff 
valve  and  is  designed  to  indicate  when 
the  liquid  level  in  the  fuel  tank  being 
filled  reaches  the  proper  fill  level.  The 
venting  of  fuel  vapor  and/ or  liquid  fuel 
to  the  atmosphere  during  the  refueling 


event  is  generally  associated  with  the 
use  of  the  fixed  liquid  level  gauge. 

»        •        *        •        • 

33.  Section  86.098-8  of  subpart  A  is 
amended  by  adding  new  paragraphs 
(d)(l){iii)  and  (d)(l)(iv).  to  read  as 
follows: 

§86.098-8     Emission  standards  tor  1998 
and  later  model  year  light-duty  vehicles 
***** 

(d)«  *  • 

(D*  •  * 

(iii)  Hydrocarbons  (for  liquefied 
petroleum  gas-fueled  vehicles).  0.15 
gram  per  gallon  (0.04  gram  per  liter)  of 
fuel  dispensed. 

(iv)  Refueling  receptacle  (for  natural 
gas-fueled  vehicles).  Refueling 


PM 


Fuel 

ALVW  (lbs) 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NOx 

PM 

Gasoline 

3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 

0.80 
0.80 
0.80 
0.80 

0.46 
0.56 
0.46 
0.56 

6.4 
7.3 
6.4 
7.3 
6.4 
7.3 
6.4 
7.3 
6.4 
7.3 

0.98 
1.53 
0.98 
1.53 
0.98 
1.53 
0.98 
1.53 
0.98 
1.53 

0.10 
0.12 
0.10 
0.12 
0.10 
0.12 
0.10 
0.12 
0  10 

Gasoline 

Diesel  

Diesel  

Methanol  

0.80 
0.80 

0.46 
0.56 

Methanol  

Natural  Gas 

0.46 
0.56 
0.46 
0.56 

Natural  Gas 

LPG  

0.80 
0.80 

LPG  

0.12 

receptacles  on  natural  gas-fueled 
vehicles  shall  comply  with  the 
receptacle  provisions  of  the  ANSI/AGA 
NGVl  standard-1994  (as  incorporated 
by  reference  in  §  86.1). 
•        •        *        •        • 

34.  Section  86.098-10  of  subpart  A  is 
amended  by  revising  paragraphs  (a)(l)(i) 
introductory  text.  (a){l)(i)(B)(2),  (a)(l){ii) 
introductory  text,  (a)(l)(ii)(B)(2),  (a)(3)(i) 
and  (a)(3)(ii),  and  by  adding  new 
paragraphs  (a)(l)(i)(C)(5),  (a)(l)(ii)(C)(5). 
(a)(l)(v)  and  (a)(l)(vi).  to  read  as 
follows: 

§86.098-10    Emission  standards  for  1998 
and  later  model  year  Otto-cycle  heavy-duty 
engines  and  vehicles. 
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(a)(1)*  '  • 

(i)  For  Otto-cyvle  ht^vy-duty  engines 

fueled  with  either  gasoline  or  liquefied 
petroleum  gas,  and  intended  for  use  in 
all  vehicles  except  as  provided  in 
paragraph  (a)(3)  of  this  paragraph. 

•  •        •        •        • 

(B)*   •   • 

[2)  For  Otto-cycle  heavy-duty  engines 
fueled  with  either  gasoline  or  liquefied 
petroleum  gas  and  utilizing 
aftertreatment  technology:  0.50  percent 
of  exhaust  gas  flow  at  curb  idle. 

(€)••• 

(3)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  liquified 
petroleum  gas- fueled  Otto-cycle  heavy- 
duty  engine  families  in  any  or  all  of  the 
NOx  averaging,  trading  or  banking 
programs  for  heavy-duty  engines,  within 
the  restrictions  described  in  §86.094- 
15.  If  the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
5.0  grams  per  brake  horsepower- hour 
(19  grams  per  megajoule).  This  ceiling 
value  apphes  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 

(ii)  For  Otto-cycle  heavy-duty  engines 
fueled  mth  either  gasoline  or  liquefied 
petroleum  gas,  and  intended  for  use 
only  in  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14, GOO 
pounds. 

•  •         •         •         • 

(B)  •    •    • 

[2]  For  Otto-cyvle  heavy-duty  engines 
fueled  with  either  gasoline  or  liquefied 
petroleum  gas  and  utilizing 
aftertreatment  technology:  0.50  perc-ent 
of  exhaust  gas  flow  at  curb  idle. 

(O*  •  • 

[3]  A  manufacturer  may  el«x;t  to 
include  any  or  all  of  its  liquified 
petroleum  gas-fueled  Otto-cycle  heavy- 
duty  engine  families  in  any  or  all  of  the 
NOx  averaging,  trading  or  banking 
programs  for  heavy-duty  engines,  within 
the  restrictions  described  in  §86.094- 
15.  If  the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  VELa  may  not  exceed 
5.0  grams  per  brake  horsep<)%ver-hour 
(1.9  grams  per  megajoule).  This  ceiling 
value  applies  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 

•  •         •         •        • 

(v)  For  natural  gas- fueled  Otto-cycle 
heavy-duty  engines  intended  for  use  in 
all  vehicles  except  as  provided  in 
paragraph  (a)(3)  of  this  section. 

(A)  Nonmethane  hydrocarbons.  0.9 
gram  per  brake  horsepower  hour  (0.33 
gram  per  megapule).  as  measured  under 
transient  operating  conditions. 

(B)  Carbon  monoxide,  (i)  14.4  grams 
per  brake  horsepower-hour  (5.36  grams 


per  megajoule).  as  measured  under 
transient  operating  conditions. 

[2]  For  natural  gas- fueled  Otto-cycle 
heavy-duty  engines  utilizing 
aftertreatment  technology.  0.50  pwrcent 
of  exhaust  flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  [1]  5.0  grams 
per  brake  horsepower-hour  (1.9  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

(2]  A  manufacturer  may  elect  to 
include  any  or  all  of  its  natural  gas- 
fueled  Otto-cycle  heavy-duty  engine 
families  in  any  or  all  of  the  NOx 
averaging,  trading  or  banking  programs 
for  heavy-duty  engines,  within  the 
restrictions  described  in  §  86  094-15.  If 
the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
5.0  grams  per  brake  horsepower-hour 
(1.9  grams  per  megajoule).  This  ceihng 
value  applies  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 

(vi)  For  natural  gas-fueled  Otto-cycle 
engines  intended  for  use  only  in 
vehicles  with  a  Gross  Vehicle  Weight 
Rating  of  greater  than  14.000  pounds. 

(A)  Nonmethane  hydrocarbons.  1.7 
grams  per  brake  horsepower-hour  (0.63 
gram  per  megajoule).  as  measured  under 
transient  op>erating  conditions. 

(B)  Carbon  monoxide.  (1)  37.1  grams 
per  brake  horsepower-hour  (13.8  grams 
per  megajoule),  as  measured  under 
transient  operating  conditions. 

[2]  For  natural  gas-fueled  Otto-cycle 
heavy-duty  engines  utilizing 
aftertreatment  technology.  0.50  percent 
of  exhaust  gas  flow  at  curb  idle. 

(C)  Oxides  of  nitrogen.  (J)  5.0  grams 
per  brake  horsepower-hour  (1.9  grams 
per  megajoule).  as  measured  under 
transient  operating  conditions. 

(2)  A  manufacturer  may  elect  to 
include  any  or  all  of  its  natural  gas- 
fueled  Otto-cycle  heavy-duty  engine 
families  in  any  or  all  or  the  NOx 
averaging,  trading  or  banking  programs 
for  heavy-duty  engines,  within  the 
restrictions  described  in  §86.094-15.  If 
the  manufacturer  elects  to  include 
engine  families  in  any  of  these 
programs,  the  NOx  FELs  may  not  exceed 
5  0  grams  per  brake  horsepower-hour 
(1.9  grams  per  megajoule).  This  ceiling 
value  applies  whether  credits  for  the 
family  are  derived  from  averaging, 
trading  or  banking  programs. 
***** 

(3)(i)  A  manufacturer  may  certify  one 
or  more  Otto-cycle  heavy-duty  engine 
conTigurations  intended  for  use  in  all 
vehicles  to  the  emission  standards  set 
forth  in  paragraphs  (a)(l)(ii).  (a)(l)(iv)  or 
(a)(l)(vi)  of  this  paragraph:  Provided, 
that  the  total  model  )rear  sales  of  such 


configuration(s),  segregated  by  fuel  type, 
being  certified  to  the  emission  standards 
in  paragraph  (a)(l)(ii)of  this  section 
represent  no  more  than  five  percent  of 
total  model  year  sales  of  each  fuel  type 
Otto-cycle  heavy-duty  engine  intended 
for  use  in  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  14,000  pounds 
by  the  manufacturer. 

(ii)  The  configurations  certified  to  the 
emission  standards  of  paragraphs  (a)(1) 
(ii)  and  (vi)  of  this  section  under  the 
provisions  of  paragraph  (a){3)(i)  of  this 
section  shall  still  be  required  to  meet 
the  evaporative  emission  standards  set 
forth  in  paragraphs  §86. 096-10(b)(l)(i), 
(b)(2)(i)  and  (b)(3)(i). 

***** 

35.  Section  86.098-11  of  subpart  A  is 
amended  by  revising  the  section 
heading,  by  revising  paragraphs  (a)(l](i). 
(a)(2](ii)  and  (c).  and  adding  new 
paragraphs  (a)(l)(iii)  and  (b)(4),  to  read 
as  follows: 

§  86.098-1 1     Emission  standards  for  1 998 
and  later  model  year  diesel  heavy-duty 
engines  and  vehicles. 

(a)  •  *  • 

(l)(i)  Hydrocarbons  I  for  diesel  engines 
fueled  with  either  petroleum-fuel  or 
liquefied  petroleum  gas)  1 .3  grams  per 
brake  horsepower-hour  (0.48  gram  per 
megajoule),  as  measured  under  transient 
operating  conditions. 
***** 

(iii)  Nonmethane  hydrocarbons  (for 
natural  gas-fueled  diesel  engines).  1.2 
grams  per  brake  horsepower-hour  (0.45 
gram  per  megajoule),  as  measured  under 
transient  operating  conditions. 

,2).   .   * 

(ii)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-,  natural  gas-,  and 
liquefied  petroleum  gas-fueled  diesel 
only). 

***** 

(b)'   •   • 

(4)  Evaporative  emissions  from  1998 
and  later  model  year  heavy-duty 
vehicles  equipped  with  natural  gas- 
fueled  or  hquefied  petroleum  gas-fueled 
heavy-duty  engines  shall  not  exceed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles. 

(i)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  14,000  pounds 
for  the  full  three-diumal  test  sequence 
described  in  §86.1230-96,  diurnal  plus 
hot  soak  measurements:  3.0  grams  per 
test. 

(ii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  greater  than  14,000 
pounds  for  the  full  three-diumal  test 
sequence  described  in  §86.1230-96, 
diurnal  plus  hot  soak  measurements:  4.0 
grams  per  test. 


(iii)(A)  For  vehicles  with  a  Gmss 
Vehicle  Weight  Rating  of  up  to  26,000 
pounds,  the  standards  set  forth  in 
paragraph  (b)(4)  of  this  section  refor  to 
a  composite  sample  of  evaporative 
emissions  collecte<l  under  the 
conditions  set  forth  in  subpart  M  of  this 
part  and  measured  in  accordance  with 
those  procedures. 

(B)  For  vehicles  with  a  Gross  Vehicle 
Wei-ht  Rating  greater  than  26,000  lbs, 
the  standards  set  forth  in  paragraphs 
(b)(3)(ii)  and  (b)(4)(ii)  of  this  section 
refer  to  the  manufacturer's  engineering 
design  evaluation  using  good 
engineering  practice  (a  statement  of 
which  is  required  in  §  86.091- 
23(b)(4)(ii)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1998  or  later  model  year 
methanol-,  natural  gas-,  or  liquefied 
petroleum  gas-fueled  diesel,  or  any 
naturally-aspirated  diesel  heavy-duty 
engine.  For  petroleum-fueled  engines 
only,  this  provision  does  not  apply  to 
engines  using  tufbochargers,  pumps, 
blowers,  or  superchargers  for  air 
induction. 

•  •        •         •         • 

36.  Section  86.098-28  of  subpart  A  is 
amended  by  adding  a  new  paragraph  (h) 
to  read  as  follows: 

§  86  098-28    Compliance  with  emission 
standards 

•  •  •  •  « 

(h)  Fixed  liquid  level  gauge  waiver. 
Liquefied  petroleum  gas-fueled  vehicles 
which  contain  fixed  liquid  level  gauges 
or  other  gauges  or  valves  which  can  be 
opened  to  release  fuel  or  fuel  vapor 
during  refueling,  and  which  are  being 
tested  for  refueling  emissions,  are  not 
required  to  be  tested  with  such  gauges 
or  valves  open,  as  outhned  in  §86.157- 
98(d)(2j,  provided  tlie  manufacturer  can 
demonstrate,  to  the  satisfaction  of  the 
Administrator,  that  such  gauges  or 
valves  would  not  be  opened  during 
refueling  in-use  due  to  inaccessibility  or 
other  design  features  that  would  prevent 
or  make  it  very  unhkely  that  such 
gauges  or  valves  could  be  opened. 

37.  Section  86.099-8  of  subpart  A  is 
amended  by  revising  paragraph  (b)(1), 
and  adding  new  paragraphs  (d)(l)(iii) 
and  (dHl)(iv),  to  read  as  follows: 

§  86.099^     Emission  standards  tor  1999 
ana  tMer  model  year  light-duty  vehicles. 


hot  soak  measurements:  2.0  grams  per 
test. 

(B)  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  66.130-36, 
diurnal  plus  hot  soak  emissions 
(gasoline-fueled  whicles  only):  2.5 
grams  per  test. 

(ii)  Running  loss  test  (gasoline-fueled 
vehicles  only):  0.05  grams  per  mile. 

(ill)  Fuel  dispensing  spiwack  test 
(gosoline-fueled  vehicles  only):  1.0 
grams  per  test. 

*  »         •        •        » 

(d)  •   •   • 

(D*  •  • 

(iii)  Hydrocarbons  (for  liquefied 
petroleum  gas-fueled  whicles).  0.15 
gram  per  gallon  (0.04  gram  per  liter)  of 
fuel  dispensed. 

(iv)  Refueling  receptacle  (for  natural 
gas-fueled  vehicles).  Refueling 
receptacles  on  natural  gas-fueled 
vehicles  shall  comply  with  the 
receptacle  provisions  of  the  ANSI/AGA 
NGVl-1994  standard  (as  incorporated 
by  reference  in  §  86.1). 

•  •        *         •         • 

38.  Section  86.099-9  of  subpart  A  is 
amended  by  revising  paragraphs  (b)(1) 
heading,  (b)(l)(i)(A)  introductory  text. 
(b)(l)(i)(B)(2).  (b)(l)(ii)  and  fb)[l)(iii),  to 
read  as  follows: 

§86  099-9    Emission  standards  for  1999 
and  later  model  year  light-duty  trucks 


(bj-   *   • 

( 1 )  Hydrocarbons  (for  gusoli tie-fueled, 
natural  gab-fueled,  and  liquefied 
petroleum  gas-fueled  vehicles).  (i)(A) 
For  the  full  three-diurnal  test  sequence 
described  in  §86.130-96.  diunial  pltts 


(b)*   •   • 

(1)  Hydrocarbons  If  or  gasoline- fueled , 
natural  gas-fueled,  and  liquefied 
petroleum  gas-fueled  xehicles).  (i)(A) 
For  gasoline-fueled  heavy  light-duty 
trucks  with  a  nominal  fuel  lank  capacity 
of  at  least  30  gallons: 

*  •         •         *         • 

(B)*   *   • 

{2)  For  the  supplemental  two-diurnal 
test  sequence  described  in  §86.130-96, 
diurnal  plus  hot  soak  measurements 
(gasoHne-fueled  vehicles  only):  2.5 
grams  per  test. 

(ii)  Running  loss  test  (gasoline-fueled 
vehicles  only):  0.05  grams  per  mile. 

(iii)  Fuel  dispensing  spitback  test 
(gasoline-fueled  vehicles  only):  1 .0 
grams  per  test. 

*  *         *         >         • 

39.  Section  86.099-10  of  subpart  A  is 
amended  by  revising  paragraphs  fb)(l) 
heading.  (b)tl)(i)(A)(2),  (b)(l)(i)(B). 
(b)(l)(i)(C),(b)(l)(ii)(A)(2)and 
(bMl)(ii)(B).  to  read  as  follows: 

§86  099-10  Emisston  standards  for  1999 
and  Jater  model  year  OTto-cyc»€  heavy-oury 
engines  and  vehicles 

*  •  •  «  » 

(b)'   •  • 

(1  j  Hydrocarbons  (for  vehiclts 
equipped  with  gasoline-fueled^  natural 


gas-fueled  or  liquefied  petroleum  gas- 
fueled  e.nginesl. 

(!)•*• 

(A)*   •   * 

[2]  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  86.1230-96. 
diurnal  plus  hot  soak  measurements 
(gasoline- fueled  vehicles  only):  3.5 
grams  per  test 

(B)  Running  loss  test  (gasoline-fueled 
vehicles  only):  0.05  grams  per  mile. 

(C)  Fuel  dispensing  spitback  test 
(gasoline-fueled  vehicles  only):  l.G  grain 
per  test. 

(ii)*   •   * 

(A)*   •   • 

12]  For  the  supplemental  two-diurnal 
test  sequence  described  in  §  86.1230-96, 
diurnal  plus  hot  soak  measurements 
(gasoline-fueled  vehicles  only):  4.5 
grams  per  tesL 

(B)  Running  loss  test  (gasoline-fueled 
vehicles  only):  0.05  grams  per  mile. 

•  •         *         •         • 

40.  Section  86.099-11  of  subjMrt  A  is 
amended  by  revising  paiBgraphs 
(a)(l)(i),  (aJ(2Mii)  and  (c).  and  adding 
new  paragraphs  (a)(lj(iii)  and  (b)(4),  to 
read  as  follows: 

§  86.099-1 1     Emission  standards  for  1 999 
and  later  moOel  year  diesel  heavy-duty 
engines  and  vehictes. 

(a)«   •    • 

(l)(i)  Hydrocarbons  (for  diesel  engines 
fueled  with  either  petroleum-fuel  or 
liquefied  petroleum  gas).  1.3  grams  per 
brake  horsepower-hour  (0.48  gram  per 
megajoule),  as  measured  under  transient 
operating  conditions. 

•  *         *         •         • 

(iii)  Nonmethane  hydrocarbons  (for 

natural  gas-fueled  diesel  engines).  1  St 

grams  f>er  brake  horsepower-hour  (0.45 

gram  per  megajoule),  as  measured  under 

transient  operating  conditions. 
(2).   .    . 

(ii)  0.50  percent  of  exhaust  gas  flow  at 
curb  idle  (methanol-,  natural  gas-,  and 
liquefied  petroleum  gas-fueled  diesel 
only). 

•  •         •         •         » 

(b)'   •   • 

(4)  Evapomtive  emissions  from  1999 
and  later  model  year  heavy-duty 
vehicles  equipped  with  natural  gas- 
fueled  or  hquefied  petroleum  gas-fueled 
heavy-duty  engines  shall  not  exi  eed  the 
following  standards.  The  standards 
apply  equally  to  certification  and  in-use 
vehicles. 

(i)  For  vebirles  with  a  Gross  Vehicle 
Weight  Rating  of  up  to  14,000  pounds 
for  the  full  three-diumal  test  sequence 
described  in  §86.1230-96.  diurnal  plus 
hot  soak  measurements:  3.0  grams  pi?r 
test. 

Iii)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  of  gn;ater  than  14.000 
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pounds  for  the  full  thri;u-diumal  test 
sequence  described  in  §86.1230—96. 
diurnal  plus  hot  soak  measurements:  4.0 
grams  per  test. 

(iii)(A)  For  vehicles  with  a  Gross 
Vehicle  Weight  Rating  of  up  to  26,000 
pounds,  the  standards  set  forth  in 
paragraph  (b)(4)  of  this  section  refer  to 
a  composite  sample  of  evaporative 
emissions  collected  under  tlxe 
conditions  set  forth  in  subpart  M  of  this 
part  and  measured  in  accordance  with 
those  procedures. 

(B)  For  vehicles  with  a  Gross  Vehicle 
Weight  Rating  greater  than  26.000 
pounds,  the  standards  set  forth  in 
paragraphs  (b)(3)(ii)  and  (b)(4)(ii)  of  this 
section  refer  to  the  manufacturer's 
engineering  design  evaluation  using 
good  engineering  practice  (a  statement 
of  which  is  required  in  §  86.091- 
23(b)(4)(ii)). 

(c)  No  crankcase  emissions  shall  be 
discharged  into  the  ambient  atmosphere 
from  any  new  1999  or  later  model  year 
methanol-,  natural  gas-,  or  liquefied 
petroleum  gas-fueled  diesel.  or  any 
naturally-aspirated  diesel  heavy-duty 
engine.  For  petroleum- fueled  engines 
only,  this  provision  does  not  apply  to 
engines  using  turbochargers.  pumps, 
blowers,  or  superchargers  for  air 
induction. 
«         •        •        •         * 

41.  Section  86.101  of  subpart  B  is 
amended  by  revising  paragraph  (a)(3)  to 
read  as  follows; 

§86.101    General  applicability. 

(a)  *    •    • 

(3)  Sections  86.150  through  86.157 
describe  the  refueling  test  procedures 
for  light-duty  vehicles  and  light-duty 
trucks  and  apply  for  model  years  1998 
and  later. 
•         •        •         •        • 

42.  Section  86.104  of  subpart  B  is 
amended  by  redesignating  paragraph  (b) 
as  paragraph  (c)  and  revising  it.  and 
adding  a  new  paragraph  {b]  to  read  as 
follows: 

§86.104    Section  numbering;  construction. 

«         •         •         *         • 

(b)  A  section  reference  without  a 
model  year  suffix  refers  to  the  section 
applicable  for  the  appropriate  model 
year. 

(c)  Unless  indicated  otherwise,  all 
provisions  in  this  subpart  apply  to 
petroleum-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanol-fueled  vehicles. 

43  Section  86.105  of  subpart  B  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§86.105    Introduction;  structure  of  subpart. 


(b)  Three  topics  are  addressed  in  this 
subpart.  Sections  86.106  through  86.115 
set  forth  specifications  and  equipment 
requirements;  §§86.116  through  86.126 
discuss  calibration  methods  and 
frequency;  test  procedures  and  data 
requirements  are  listed  in  §§  86.127 
through  86.157. 

44.  Section  86.106-94  of  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§86.106-64    Equipment  required; 
overview. 

(a)  This  subpart  contains  procedures 
for  exhaust  emissions  tests  on 
petroleum-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanol-fueled  light-duty  vehicles  and 
light-duty  trucks,  and  for  evaporative  • 
emission  tests  on  gasoline- fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas-fueled  and  methanol-fueled  light- 
duty  vehicles  and  hght-duty  trucks. 
Certain  items  of  equipment  are  not 
necessary  for  a  particular  test,  e.g., 
evaporative  enclosure  when  testing 
petroleum-fueled  diesel  vehicles. 
Alternate  sampling  systems  may  be  used 
if  shown  to  yield  equivalent  resuUs  and 
if  approved  in  advance  by  the 
Administrator.  Equipment  required  and 
specifications  are  as  follows: 

(1)  Evaporative  emission  tests.  The 
evaporative  emission  test  is  closely 
related  to  and  connected  with  the 
exhaust  emission  test.  All  vehicles 
tested  for  evaporative  emissions  must  be 
tested  for  exhaust  emissions.  Further, 
unless  the  evaporative  emission  test  is 
waived  by  the  Administrator  under 

§  86.090-26.  all  vehicles  must  undergo 
both  tests.  (Petroleum-fueled  diesel 
vehicles  are  excluded  from  the 
evaporative  emission  standard.)  Section 
86. 107  specifies  the  necessary 
equipment 

(2)  Exhaujl  emission  tests.  All 
vehicles  subject  to  this  subpart  are 
subject  to  testing  for  both  gaseous  and 
particulate  exhaust  emissions  using  the 
CVS  concept  (§  86.109).  except  where 
exemptions  or  waivers  are  expressly 
provided  in  subpart  A  of  these 
regulations.  Vehicles  subject  to  the 
"Tier  0"  (i  e..  phase-out)  standards 
described  under  subpart  A  are  exempted 
from  testing  for  methane  emissions 
(except  natural  gas-fueled  vehicles). 
Otto-cycle  vehicles  subject  to  the  "Tier 
0"  standards  are  waived  from  testing  for 
particulates.  For  vehicles  waived  from 
the  requirement  for  measuring 
particulate  emissions,  use  of  a  dilution 
tunnel  is  not  required  (§86.109).  The 
CVS  must  be  connected  to  the  dilution 
tunnel  if  particulate  emission  sampling 
is  required  (§86.110).  Petroleum-  and 
methanol-fueled  diesel-cycle  vehicle 


testing  requires  that  a  PDP-CVS  or  CFV 
with  heat  exchanger  be  used.  (This 
equipment  may  be  used  with  methanol- 
fueled  Otto-cycle  vehicles;  however, 
particulates  need  not  be  measured  for 
vehicles  that  are  waived  from  the 
requirement).  All  gasoline-fueled, 
methanol  fueled,  natural  gas-fueled  and 
liquified  petroleum  gas-fueled  vehicles 
are  either  tested  for  evaporative 
emissions  or  undergo  a  diurnal  heat 
build.  Petroleum-fueled  diesel-cycle 
vehicles  are  excluded  from  this 
requirement.  Equipment  necessary  and 
specifications  appear  in  §§  86.108 
through  86.114. 

(3)  Fuel,  analytical  gas,  and  driving 
schedule  specifications.  Fuel 
specifications  for  exhaust  and 
evaporative  emissions  testing  and  for 
mileage  accumulation  are  specified  in 
§86.113.  Analytical  gases  are  specified 
in  §  86.114.  The  EPA  Urban 
Dynamometer  Driving  Schedule  (UDDS) 
for  use  in  exhaust  emissions  tests  is 
specified  in  §  86.115  and  Appendix  I  of 
this  part. 
•         •        •        •        • 

45.  Section  86.106-96  of  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§86.106-46    Equipment  required; 
overview. 

(a)  This  subpart  contains  procedures 
for  exhaust  emissions  tests  on 
petroleum-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanol-fueled  light-duty  vehicles  and 
light-duty  trucks,  and  for  evaporative 
emission  tests  on  gasoline-fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas-fueled  and  methanol-fueled  light- 
duty  vehicles  and  light-duty  trucks. 
Certain  items  of  equipment  are  not 
necessary  for  a  particular  test,  e.g., 
evaporative  enclosure  when  testing 
petroleum-fueled  diesel  vehitlc^. 
Alternate  sampling  systems  may  be  used 
if  shown  to  yield  equivalent  results  and 
if  approved  in  advance  by  the 
Administrator.  Equipment  required  and 
specifications  are  as  follows: 

(1)  Evaporative  emission  tests.  The 
evaporative  emission  test  is  closely 
related  to  and  connected  with  the 
exhaust  emission  test.  All  vehicles 
tested  for  evaporative  emissions  must 
undergo  testing  according  to  the  test 
sequences  described  in  §86.130-96; 
however,  the  Administrator  may  omit 
measurement  of  exhaust  emissions  to 
test  for  evaporative  emissions.  The 
Administrator  may  truncate  a  test  aftsr 
any  valid  emission  measurement 
without  affecting  the  validity  of  the  test. 
Further,  unless  the  evaporative  emission 
test  is  waived  by  the  Administrator 
under  §86.090-26.  all  vehicles  must 


undep^o  both  tests.  (Petroleum-fueled 
diesel  vehicles  are  excluded  from  the 
evaporative  emission  standarrl.)  Se<;t)on 
80.107  speciPH^s  the  necessar\' 
equipment. 

(2)  Exhaust  emission  tests.  All 
vehicles  subject  to  this  subpart  arc 
subject  to  testing  for  both  gastious  and 
particulate  exhaust  emissions  using  the 
CVS  concept  (see  §  86.109),  except 
where  exemptions  or  waivers  are 
expressly  provided  in  subpart  A  of  this 
part.  Vehicles  subject  to  the  "Tier  0" 
(i.e.,  phase-out)  standards  dest.rit>*»,«l 
under  subpart  A  of  this  part  an; 
exempted  from  testing  for  methane 
emissions.  Otto-cycle  vehicles  subject  to 
the  "Tier  0"  standards  are  waived  from 
testi/ig  for  particulates.  For  vehicles 
waived  from  the  requirement  for 
measuring  particulate  emissions,  use  of 
a  dilution  tunnel  is  not  required  (see 
§86.109).  The  CVS  must  be  connected 
to  the  dilution  tunnel  if  particulate 
emission  sampling  is  required  (see 
§86.110).  Petroleum-  and  methanol- 
fueled  diesel-cycle  vehicle  testing 
requires  that  a  PDP-CVS  or  CFV-CVS 
with  heat  exchanger  be  used.  (This 
equipment  may  he  used  with  methanol- 
fueled  Otto-cycle  vehicles;  however, 
particulates  need  not  be  measured  for 
vehicles  that  are  waived  from  the 
requirement).  All  vehicles  equipped 
with  evaporative  canisters  are 
preconditioned  by  loading  the  canisters 
with  hydrocarbon  vapors.  Petroleum- 
fueled  diesel  vehicles  are  excluded  from 
this  requirement. 

(3)  Fuel,  analytical  gas,  and  driving 
schedule  specifications.  Fuel 
specifications  for  exhaust  and 
evaporative  emissions  testing  and  for 
mileage  accumulation  are  specified  in 
§  86.1 1 3.  Analytical  gases  are  specified 
in  §  86.1 14.  The  EPA  Urban 
Dynamometer  Driving  Sche<lule  (UDDS) 
for  use  in  exhaust  emissions  tests  is 
specified  in  §86.115  and  Appendix  I  of 
Ibis  part. 
•         »         •         •         • 

46.  S-ction  86.107-96  of  subpart  B  is 
amended  by  revising  p.iragraph  (b)(1)  to 
read  as  follows 

§86.107-96    Sampling  and  analyticai 
system;  evaporative  emissions. 


(b)*  •  • 

(1)  For  gasoline-fueled,  natural  gas- 
fueled,  hquefied  petroleum  gas-fueled 
and  methanol-fueled  vehicles  a 
hydrocarbon  analyzer  utilizing  the 
hydrogen  flame  ionization  principle 
(FID)  shall  be  used  to  monitor  the 
atnuisphere  within  the  enclosure  (a 
heated  FID  (HF1D)(235'"±15°F 
(ns'ie'C))  is  required  for  methanul- 
hieled  vehicles).  For  natural  gas-fuele«l 


vehicles,  the  FID  may  be  calibrated 
using  methane,  or  if  calibrated  u.sing 
propane  the  FID  response  to  meth.ine 
shall  be  determined  and  applied  to  the 
FID  hydrocarbon  reading.  Provided 
evaporative  emission  results  are  not 
effected,  a  probe  may  be  used  to  detect 
or  verify  hydrocarbon  sources  during  a 
running  loss  test,  instriuiient  bypass 
flow  may  be  returned  to  the  enclosure. 
The  FID  shall  have  a  response  time  to 
90  percent  of  final  re.adinR  of  less  than 
1 .5  seconds. 
•         »         •         »         • 

47.  Section  86.109-94  of  subpart  B  is 
amended  by  revising  paragraphs  (b)(4) 
and  (c)(4),  to  read  as  follows: 

§  86. 1 09-94    Exhaust  gas  sampiing 
system;  Otto-cycle  vehicles  not  requiring 
particulate  emission  measurement. 


(b)*   '    • 

(4)  The  flow  capacity  of  the  CVS  shall 
be  large  enough  to  eliminate  water 
condensation  in  the  system.  fSOO  to  350 
cfm  (0.142  to  0.165  m^/s)  is  sufficient 
for  most  petroleum-fueled  vehicles. 
Higher  flow  rates  are  required  for 
methanol-fueled  vehicles  and  may  be 
required  for  natural  gas-fueled  and 
liquefied  petroleum  gas-fueled  vehicles. 
Procedures  for  determining  CVS  flow 
rates  are  detailed  in  "Calculation  of 
Emissions  and  Fuel  Economy  When 
Using  Alternative  Fuels,"  EPA  460/3- 
83-009.  (Copies  may  be  obtained  from 
the  U.S.  Department  of  Commerce. 
NTIS.  Springfield.  Virginia  22161:  order 
«PB  84104702.) 
•         *         «  «         . 

(c)  «    •    • 

(4)  The  flow  capacity  of  the  C\'S  shall 
be  large  enough  to  virtually  eliminate 
water  condensation  in  the  system  (300 
to  350  cfm  (0.142  to  0. 1  (i5  m  Vs)  is 
sufficient  for  most  petroleum-fueled 
vehicles).  Higher  flow  rates  are  required 
with  methanol-fueled  vehicles  and  may 
be  required  for  natural  gas-fueled  and 
liquefied  jjetroleum  gas-fueled  vehicles. 
Procediu-es  for  determining  CVS  flow 
rates  are  detailed  in  "pilculation  of 
Emission  and  Fuel  Economy  When 
Using  Alternative  Fuels."  EP.A  460/3- 
83-009. 
■         *         <         •         • 

48.  Section  86.110-94  uf  subpart  B  is 
amended  by  revising  paragraphs  |a)(2). 
(b)  heading  and  introductory  te.xt  and 
(bM3).  by  redesignating  pwragraphs  (a)(6) 
and  (a)(7)  as  paragraphs  (a)(7)  and  (a)(8), 
and  by  adding  a  new  paragraph  |a)(fi), 
to  read  as  follows: 


§86.110-94    Eirhaust  gas  sampling 
system;  diesel  vehtcles  and  Otto-cyde 
vehicles  re^iMiing  psrticutate  eartisstons 
measurements 

*  «         •  •         • 

(a)*   •    • 

(2)  Bag.  i:«mtinuous  HFID  (nx^uirnd  for 
petroleum-fueled  diesel-cycle  and 
optional  for  methanol-fueled.  natural 
gas-fuelwl  and  liquefied  petroleum  gas- 
fiieled  diesel-cycle  vehicles),  and 
particulate  sampling  capabilities  as 
shown  in  Figure  B94-5  (or  higure  894- 
6)  are  required  to  provide  both  gaseous 
and  particulate  emissions  sampling 
capabilities  from  a  single  system. 

•  »         •         •        « 

(6)  For  natural  gas-fueled  and 
liquefied  petroleum  gas-fueJed  diesel 
vehicles  either  a  heated  flame  ionization 
detector  (HFID)  |375°±20°F  (191^+1  l°r4| 
or  a  non-heated  flame  ionization 
detector  may  be  used  for  hydrocarbon 
analysis. 


(b)  Component  description — Otto- 
cycle,  petroleum-fueled  and  liquefied 
petroleum  gas-fueled  diesel-cycle 
vehicles.  The  components  necessary  for 
petroleum-fueled  and  liquefied 
petroleum  gas-fueled  diesel-cvcle  and 
Otto-cycle  vehicle  exhaust  sampling 
shall  meet  the  following  requirements: 
•         •         •         •        • 

(3)  For  gasoline-fueled,  natural  gas- 
fueled  and  liquefied  petroleum  gas- 
fueled  Otto-cycle  and  petroleum-fueled, 
natural  gas-  fueled  and  liquefied 
petroleum  gas-fueled  diesel-cycle 
vehicles,  the  transfer  of  heat  from  the 
vehicle  exhaust  gas  shall  be  minimized 
between  the  point  where  it  leaves  the 
vehicle  tailpipe(s)  and  the  point  where 
it  enters  the  dilution  tunnel  airstre.am. 
To  accomplish  this,  a  short  length  (not 
more  than  1 2  feet  1365  cm)  if 
uninsulated,  or  not  more  than  20  feet 
(610  cm)  if  insulated)  of  smooth 
stainless  steel  tubing  from  the  tailpipe 
to  the  dilution  tunnel  is  required.  This 
tubing  shall  have  a  maximum  inside 
diameter  of  4.0  inches  (10.2  cm).  Short 
sections  of  flexible  tubing  at  connection 
points  are  allowed. 
<         •         •         ■        • 

49.  SocUon  86.111-94  of  subpart  B  is 
amended  by  revising  paragraphs  (b)(3) 
introdm.tory  tex1  and  {b)(3)(v)  to  read  as 
follows: 


§86.111-94 
system. 


Exhaust  gas  anatyticat 


(b)-    •    • 

(3)  For  petroleum-fueled  diesel 
vehicles  (and  if  selectetl,  for  methiinol- 


yf  'lenc  c^Ar 
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fueled,  natural  gas- fueled  and  liquefied 
petroleum  gas-fueled  diesel  vehicles)  a 
continuous  hydrocarbon  sample  shall  be 
measured  using  a  heated  analyzer  train 
as  shown  in  Figure  B90-5  (or  B90-6). 
The  train  shall  include  a  heated  probe, 
a  heated  continuous  sampling  line,  a 
heated  particulate  filter  and  a  heated 
hydrocarbon  instrument  (HFID) 
complete  with  heated  pump,  filter  and 
flow  control  system. 


(v)  For  petroleum-fueled,  natural  gas- 
fueled  and  liquefied  petroleum  gas- 
fueled  diesel  vehicles,  the  sample  line 
and  filter  shall  be  heated  to  maintain  a 
sample  gas  temperature  of  375°  ±10°F 
( 191°  le'C)  before  the  filter  and  before 
the  HFID. 
•         •        •         •         • 

50  Section  86.113-94  of  subpart  B  is 
revised  to  read  as  follows: 


§86.113-©4    Fuel  specitications. 

(a)  Gasoline  fuel  (1)  Gasoline  having 
the  following  specifications  will  be  used 
by  the  Administrator  in  exhaust  and 
evaporative  emission  testing  of 
petroleum-fueled  Otto-cycle  vehicles. 
Gasoline  having  the  following 
specification  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  by  the 
manufacturer  in  exhaust  and 
evaporative  testing  except  that  octane 
specifications  do  not  apply: 


Item 


Octane,  Research,  Min 

Sensitivity.  Min 

Lead  (organic): 

g/U.S.  gal.  (g/liter) 


Distillation  Range: 
IBP?  "F  CO 


10  pet.  point:  °F  CO 

50  pet.  point:  °F  (°C) 

90  pet.  po«nt:  'F  ("C) 
(148  9-162.8): 

EP.  max:  "F  CO  


Sulfur,  weight  pet.  max 

Phosphorus,  max.  grtJ.S  gal.  (g/liter) 


RVP  '  *.  psi  (kPa) 


Hydrocartxjn  composition 

Olefins,  max.  pet  

Aromatics,  max.  pet .. 
Saturates 


ASTM  test 
method  No. 


D2699 

D3237 

D86 

D86 

D86 

086 

086 

01 266 
03231 

03231 


01319 
D1319 
01319 


Value 


93 
7.5 

'  0.050 
'(0.013) 

75-95 

(23.9-35) 

120-135 

(48.9-57.2) 

200-230 

(93.3-110) 

300-325 

415 

(212.8) 

0.10 

0.005 

(0.0013) 

8.7-9.2 

(60.0-63.4) 

10 
35 
(*) 


'  Maximum.  ^  „  ^ 

»Fof  testing  at  altitudes  atx)ve  1 .219  m  (4.000  ft),  the  specified  range  is  75°-l05°F  (23  9°-40  6°C). 
3  For  testing  whch  is  unrelated  to  evaporative  emission  control,  the  specified  range  is  8.0-9  2  psi  (55.2-63.4  kPa). 
*For  testing  at  altitudes  atx)ve  1.219  m  (4.000  ft),  the  specified  range  is  7  6-8  0  psi  (52-55  kPa). 
*  Remainder. 
(2)(i)  Unleaded  gasoline  representative  of  commercial  gasoline  which  will  be  generally  available  through  retail  outlets 
shall  be  used  in  service  accumulation.  Leaded  gasoline  will  not  be  used  in  service  accumulation. 

(ii)  The  octane  rating  of  the  gasoline  used  shall  be  no  higher  than  1.0  Research  octane  number  above  the  minimuni 
recommended  by  the  manufacturer  and  have  a  minimum  sensitivity  of  7.5  octane  numbers,  where  sensitivity  is  defined 
as  the  Research  octane  number  minus  the  Motor  octane  number. 

(iii)  The  Reid  Vapor  Pressure  of  the  gasoline  used  shall  be  characteristic  of  the  motor  fuel  used  during  the  season 
in  which  the  service  accumulation  takes  place.  ,    ,i   ,  j   • 

(3)  The  specification  range  of  the  gasoline  to  be  used  under  paragraph  (a)  of  this  section  shall  be  reported  m 
accordance  with  §86.094-2 l(b1(3).  .,.,.„   u       ,  i 

(b)  Petroleum  diesel  test  fuel.  (1)  The  petroleum  fuels  employed  for  testing  diesel  vehicles  shall  be  c.oan  and 
bright,  with  pour  and  cloud  points  adequate  for  operability  The  petroleum  diesel  fuel  may  contain  nonmotallic  additives 
as  follows;  Cetane  improver,  metal  deactivator,  antioxidant.'  dehazer.  antirust.  pour  depressant,  dye.  dispcrsant  and  biocide. 
Fuels  specified  for  emissions  testing  are  intended  to  be  representative  of  commercially  available  in-use  fuels. 

(2)  FVtroleum  fuel  for  diesel  vehicles  meeting  the  following  specifications,  or  substantially  equivalent  specifications 
approved  by  the  Administrator,  shall  be  used  in  exhaust  emission  testing.  The  grade  of  petroleum  diesel  fuel  recommended 
by  the  engine  manufacturer,  commercially  designated  as  "Type  2-D"  grade  diesel.  shall  be  used: 


Item 


Cetane  Number  . 
Distillation  range: 
IBP:  °F  (X) 


10  pet.  point:  °F  CO 


ASTM  test 
method  No. 


0613 

086 

D86 


Type  2-0 


42-50 

340-400 
(171.1-204.4) 

400-460 
(204.4-237.8) 
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Item 


50  pet.  point:  °F  CC) 
90  pel.  point:  °F  CC) 
EP:  "F  CO  


Gravity  "API  

Total  sulfur  pet 

Hydrocartxjn  composition: 

Aromatics,  min.  pet 

Paraffins.  Naphthenes.  Olefins 
Flashpoint,  mm.  "F  CC) 


Viscosity,  centistokes 


Remainder 


ASTM  test 
method  No. 


DBS 

086 

D86 

0287 
02622 

01319 
01319 
093 

0445 


Type  2-0 


470-540 

(2433-2822) 

560-630 

(293.3-332.2) 

610-690 

(321.1-365.6) 

32-37 

003-0  05 

27 

(') 

130 

(544) 

20-3.2 


13)  Petroleum  fuel  for  diesel  vehicles  meeting  the  following  specifications,  or  substantially  equivalent  specifications 
approved  by  the  Administrator,  shall  be  used  in  service  accumulation.  The  grade  of  petroleum  diesel  fuel  recommended 
by  the  engine  manufacturer,  commercially  designated  as  "Type  2-D"  grade  diesel  fuel  shall  be  used- 


Item 


Cetane  number 

Distillation  range: 

90  pet.  point:  "F  CC) 


Gravity,  "API  

Total  sulfur,  pet 

Flashpoint,  min.  "F  CC) 


Viscosity  centistokes 


ASTM  test 
method  No. 


0613 

086 

0287 

02622 

093 

D445 


Type  2-0 


38-58 

430-630 

(221  1-332.2) 

30-«2 

003-0  05 

130 

(544) 

1  5-4.5 


(4)  Other  petroleum  distillate  fuels 
may  be  used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available; 
and 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Use  of  a  fuel  listed  under 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  would  have  a  detrimental  effect 
on  emissions  or  durability;  and 

(iv)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
is  provided  prior  to  the  start  of  testing. 

(5)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (b)(2), 
(b)(3)  and  (b)(4)  of  this  section  shall  be 
reported  in  accordance  with  §86.094- 
21(b)(3). 

(c)  Methanol  fuel.  (1)  Methanol  fuel 
used  for  exhaust  and  evaporative 
emission  testing  and  in  service 
accumulation  shall  be  representative  of 
commercially  available  methanol  fuel 
and  shall  consist  of  at  least  50  percent 
methanol  by  volume. 

(i)  Manufacturers  shall  recommend 
the  methanol  fuel  to  be  used  for  testing 
and  service  accumulation. 


(ii)  The  Administrator  shall  determine 
the  methanol  fuel  to  be  used  for  testing 
and  service  accumulation. 

(2)  Other  methanol  fuels  may  be  used 
for  testing  and  service  accumulation 
provided: 

(i)  They  are  commercially  available; 
and 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Use  of  a  fuel  listed  under 
paragraph  (c)(1)  of  this  section  would 
have  a  detrimental  effect  on  emissions 
or  durability;  and 

(iv)  Written  approval  from  the 
Administrator  of  the  h.el  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  be  reported  in 
accordance  with  §86.094-21  (b)(3) 

(d)  Mixtures  of  petroleum  and 
methanol  fuels  for  flexible  fuel  vehicles. 
(1)  Mixtures  of  petroleum  and  methanol 
fuels  used  for  exhaust  and  evaporative 
emission  testing  and  service 
accumulation  for  flexible  fuel  vehicles 
shall  be  within  the  range  of  fuel 


mixtures  for  which  the  vehicle  was 
designed. 

(2)  Manufacturer  testing  and  ser\if:e 
accumulation  may  be  performed  using 
only  those  mixtures  (mixtures  may  be 
different  for  exhaust  testing,  evaporative 
testing  and  service  accumulation) 
expected  to  result  in  the  highest 
emissions,  provided: 

(i)  The  fuels  which  constitute  the 
mixture  will  be  used  in  customer 
service;  and 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  by  the 
manufacturer  to  show  that  the 
designated  fuel  mixtures  would  result  in 
the  highest  emissions;  and 

(iii)  Written  approval  from  the 
.Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  |d)(l)  and 
(d)(2)  of  this  section  shall  be  reported  in 
accordance  with  §  86.094-21  {b)(3) 

(e)  Natural  gas  fuel.  (1)  Natural  g«s 
fuel  having  the  following  specification> 
will  be  used  by  the  Administrator  for 
exhaust  and  evaporative  emission 
testing  of  natural  gas-fueled  vehir  Its 
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Item 


Methane  

Ethane — - — 

C»  and  higher _ 

Cr.  and  higher ~ ~ 

Oxygen _ 

Ined  gases: 

Som  o<  CO:  and  Nj 
Odorant' 


tnn.  mole  pet 
max.  mole  pet. 
max.  mole  pet 
max  mole  pel. 
max.  mole  pet 

max.  mole  pet 


ASTM  test 
method  No. 


D1945 
D1945 
D1945 
D1945 
D1945 

D1945 


Value 


89.0 
4.5 
2.3 
0.2 
0.6 

4.0 


'  The  natural  gas  at  amljient  conditions  must  have  a  distinetive  odor  potent  enough  for  its  presence  to  be  detected  down  to  a  concentration  in 
air  of  not  over  '-%  (one-fitth)  of  the  lower  limit  of  flammat)tlrty 


(2)  Natural  gas  representative  of 
commercially  available  natural  gas  fuel 
which  will  bie  gejierally  available 
through  retail  outlets  shall  be  used  in 
service  accumulation  for  natural  gas- 
fueled  vehicles. 

(3)  Other  natural  gas  fuels  may  be 
used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available; 
and 

(ii)  Information  acceptable  to  the 
Administrator  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(4)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (e)(1).  (e)(2) 
and  (e)(3)  of  this  section  shall  be 
reported  in  accordance  with  §  86.094- 
21(b)(3). 

(f)  Liquefied  petroleum  gas  fuel.  (1) 
Liquefied  petroleum  gas  fuel  used  for 
exhaust  and  evaporative  emission 
testing  and  in  service  accumulation 
shall  be  commercially  available 
liquefied  petroleum  gas  fuel. 

(i)  Manufacturers  shall  recommend 
the  liquefied  petroleum  gas  fuel  to  be 
used  for  testing  and  service 
accumulation. 

(ii)  The  Administrator  shall  determine 
the  liquefied  petroleum  gas  fuel  to  be 
used  for  testing  and  service 
accumulation. 

(2)  Other  liquefied  petroleum  gas 
fuels  may  be  used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available; 
and 

fii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Written  approval  from  the 
Adnirnistrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  specification  range  of  the  fuel 
to  be  used  under  paragraphs  (f)(1)  and 
(f)(2)  of  this  section  shall  be  measured 
in  accordance  with  ASTM  D2163-61 


and  reported  in  accordance  with 
§86.094-21(b)(3). 

(g)  Fuels  not  meeting  the 
specifications  set  forth  in  this  section 
may  be  used  only  with  the  advance 
approval  of  the  Administrator. 

51.  Section  86.121-90  of  subpart  B  is 
amended  by  revising  paragraphs  (a)(2) 
and  (b)(3),  and  adding  a  new  paragraph 
(d).  to  read  as  follows: 

§86.121-80    Hydrocar1x)n  analyzer 
calibration. 

*  •         *         •         * 

(a)*   •   * 

(2)  Optimize  on  the  most  common 
operating  range.  Introduce  into  the 
analyzer  a  propane  (methane  as 
appropriate)  in  air  mixture  (methanol  in 
air  mixture  for  methanol-fueled  vehicles 
when  optional  methanol  calibrated 
HFID  procedure  is  used  during  the  1994 
model  year)  with  a  propane  (or  methane 
or  methanol  as  appropriate) 
concentration  equal  to  approximately  90 
percent  of  the  most  common  operating 
range. 

*  •        •         •        • 

(b)*  •  • 

(3)  Calibrate  on  each  normally  used 
operating  range  with  propane  in  air 
calibration  gases  (either  methanol  at 
methane  in  air  as  appropriate)  having 
nominal  concentrations  of  15,  30,  45, 
60.  75  and  90  percent  of  that  range.  For 
each  range  calibrated,  if  the  deviation 
from  a  least  squares  best-fit  straight  line 
is  two  percent  or  less  of  the  value  at 
each  data  point,  concentration  values 
may  be  calculated  by  nse  of  a  single 
calibration  factor  for  that  range.  If  the 
deviation  exceeds  two  percent  at  any 
point,  the  best-fit  non-linear  equation 
which  represents  the  data  to  within  two 
percent  of  each  test  point  shall  be  used 
to  determine  concentration. 

*  •        •        •        • 

(d)  FID  response  factor  to  methane. 
When  the  FID  analyzer  is  to  be  used  for 
the  analysis  of  natural  gas-fueled 
vehicle  hydrocarbon  samples,  the 
methane  response  factor  of  the  analyzer 
shall  be  established.  To  determine  the 
total  hydrocarbon  FID  response  to 
methane,  known  methane  in  air 


concentrations  traceable  to  the  National 
Institute  of  Standards  and  Technology 
(NIST)  shall  be  analyzed  by  the  FID. 
Several  methane  concentrations  shall  be 
analyzed  by  the  FID  in  the  range  of 
coiu:entrations  in  the  exhaust  sample. 
The  total  hydrocarbon  FID  response  to 
methane  is  calculated  as  follows: 
rcH4=FIDppm/SAMppm 
Where: 

(1)  rcH4=FID  response  factor  to  methane. 

(2)  FIDppm=FID  reading  in  ppmC 

(3)  SAMppm=the  known  methane 

concentration  in  ppmC. 
52.  Section  86.127-96  of  subpart  B  is 
amended  by  revising  paragraphs  (a)(1). 
(a)(3).  (a)(4).  (b).  (d)  introductory  text. 
(d)(2)  and  (e).  to  read  as  follows: 

$86,127-06    Test  procedures;  overview. 

•  •         •         •         • 

(a)  •  •  • 

(1)  Gaseous  exhaust  THC.  CO.  NOx. 
CO2  (for  petroleum-fueled  and  gaseous- 
fueled  vehicles),  plus  CH1OH  and 
HCHO  for  methanol-fueled  vehicles, 
plus  CH4  (for  vehicles  subject  to  the 
NMHC  and  OMNMHCE  standards). 

•  •        •        •        • 

(3)  Evaporative  HC  (for  gasoline- 
fueled,  methanol-fueled  and  gaseous- 
fueled  vehicles)  and  CHjOH  (for 
methanol-fueled  vehicles).  The 
evaporative  testing  portion  of  the 
procedure  occurs  after  the  exhaust 
emission  test;  however,  exhaust 
emissions  need  not  be  sampled  to 
complete  a  test  for  evaporative 
emissions. 

(4)  Fuel  spitback  (this  test  is  not 
reauired  for  gaseous-fueled  vehicles). 

(b)  The  Otto-cycle  exhaust  emission 
test  is  designed  to  determine  gaseous 
THC.  CO.  CO2.  CH4.  NOx,  and 
particulate  mass  emissions  from 
gasoline- fueled,  methanol-fueled  and 
gaseous- fueled  Otto-cycle  vehicles  as 
well  as  methanol  and  formaldehyde 
from  methanol-fueled  Otto-cycle 
vehicles,  while  simulating  an  average 
trip  in  an  urban  area  of  11  miles  (18 
kilometers).  The  test  consists  of  engine 
start-ups  and  vehicle  operation  on  a 
chassis  dynamometer  through  a 


specified  driving  schedule.  A 
proportional  part  of  the  diluted  exhaust 
is  collected  continuously  for  subsequent 
analysis,  using  a  constant  volume 
(variable  dilution)  sampler  or  critical 
flow  venturi  sampler. 
»        »        •        •        « 

(d)  The  evaporative  emission  test 
(gasoline- fueled  vehicles,  methanol- 
fueled  and  gaseous-fueled  vehicles)  is 
designed  to  determine  hydrocarbon  and 
methanol  evaporative  emissions  as  a 
consequence  of  diurnal  temperature 
fluctuation,  urban  driving  and  hot  soaks 
following  drives.  It  is  associated  with  a 
series  of  events  that  a  vehicle  may 
experience  and  that  may  result  in 
hydrocarbon  and/or  methanol  vapor 
losses.  The  test  procedure  is  designed  to 
measure: 

«  a  *  •  • 

(2)  Running  losses  resulting  from  a 
simulated  trip  performed  on  a  chassis 
dynamometer,  measured  by  the 
enclosure  or  point-source  technique  (see 
§  86.134;  this  test  is  not  required  for 
gaseous-fueled  vehicles);  and 

(e)  Fuel  spitback  emissions  occur 
when  a  vehicle's  fuel  fill  neck  cannot 
accommodate  dispensing  rates.  The 
vehicle  test  for  spitback  consists  of  a 
short  drive  followed  immediately  by  a 
complete  refueling  event.  This  test  is 
not  required  for  gaseous-fueled  vehicles. 
•         •        »        «        * 

53.  Section  86.130-96  of  subpart  B  is 
amended  by  revising  paragraphs  (a)  and 
(b),  to  read  as  follows: 

§86  130-96    Test  sequence;  general 
requirements. 

(a)  (1)  Gasoline-  and  methanol-fueled 
vehicles.  The  test  sequence  shown  in 
figure  B96-10  shows  the  steps 
encountered  as  the  test  vehicle 
undergoes  the  procedures  subsequently 
described  to  determine  conformity  with 
the  standards  set  forth.  The  full  three- 
diumal  sequence  depicted  in  figure 
B96-10  tests  vehicles  for  all  sources  of 
evaporative  emissions.  The 
supplemental  two-diurnal  test  sequence 
is  designed  to  verify  4hat  vehicles 
sufficiently  purge  their  evaporative 
canisters  during  the  exhaust  emission 
test.  Sections  86.132-96.  86.133-96  and 
86.138-96  describe  the  separate 
specifications  of  the  supplemental  two- 
diumal  test  sequence. 

(2)  Gaseous- fueled  vehicles.  The  test 
sequence  showm  in  figure  B96-10  shows 
the  steps  encountered  as  the  test  vehicle 
undergoes  the  procedures  subsequently 
described  to  determine  conformity  with 
the  standards  set  forth,  with  the 
exception  that  the  fuel  drain  and  fill  and 
precondition  canister  steps  are  not 


required  for  gaseous- fueled  vehicles.  In 
addition,  the  supplemental  two-diumal 
test  and  the  running  loss  test  are  not 
required. 

(d)  The  vehicle  test  for  fuel  spilback 
during  fuel  dispensing  is  conducted  as 
a  stand-alone  test  (see  §  86.146).  This 
test  is  not  required  for  gaseous-fueled 
vehicles. 

•  *        *        »        • 

54.  Section  86.132-90  of  subpart  B  is 
amended  by  revising  paragraphs  (a)(4) 
introductory  text  and  (a)(4)(ii} 
i'^troductory  text,  to  read  as  follows: 

§86.132-90    Vehicle  preconditioning. 

(a)  *  •  * 

(4)  The  Administrator  may  also 
choose  to  conduct  or  require  the 
conduct  of  additional  preconditioning 
to  insure  that  the  evaporative  emission 
control  system  is  stabilized  in  the  case 
of  gasoline-fueled  and  methanol-fueled 
vehicles,  or  to  insure  that  the  exhaust 
system  is  stabilized  in  the  case  of 
petroleum-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanol-fueled  diesel  vehicles. 

•  •        •        *        • 

(ii)  Petroleum-fueled  diesel  vehicles, 
natural  gas-fueled  and  liquefied 
petroleum  gas-fueled  vehicles.  The 
preconditioning  shall  consist  of  either  of 
the  following: 

•  *        •        •        • 

55.  Section  86.132-96  of  subpart  B  is 
amended  by  revising  paragraphs  (b), 
{e)(2)  heading  and  introductory  text  and 
(0,  to  read  as  follows: 

§  86.1 32-96    Vehicle  preconditioning. 

•  *         •         •         • 

(b)(1)  Gasoline-  and  Methanol-Fueled 
Vehicles.  Drain  the  fuel  tank(s)  and  fill 
with  test  fuel,  as  specified  in  §86.113. 
to  the  "tank  fuel  volume"  defined  in 
§  86.082-2.  The  fuel  cap(s)  shall  be 
installed  within  one  minute  after 
refueling. 

(2)  Gaseous-Fueled  Vehicles.  Vehicle 
fuel  tanks  to  be  filled  with  fuel  that 
meets  the  specifications  in  §86.113. 
Fuel  tanks  shall  be  filled  to  a  minimum 
of  75%  of  service  pressure  for  natural 
gas-fueled  vehicles  or  a  minimum  of 
75%  of  available  fill  volume  for 
liquefied  petroleum  gas-fueled  vehicles. 
Prior  draining  of  the  fuel  tanks  is  not 
called  for  if  the  fuel  in  the  tanks  aheady 
meets  the  specifications  in  §86.113. 

•  •        •        »        • 

(e)  *  *  • 

(2)  For  petroleum-fueled  diesel, 
methanol-fueled  diesel,  and  gaseous- 
fueled  vehicles.  The  preconditioning 
shall  consist  of  either  of  the  following: 

•  *        •        •        • 

(fl  (1)  Gasoline-  and  Methanol-Fueled 
Vehicles.  Within  five  minutes  of 


completion  of  the  preconditioning 
drive,  the  vehicle  shall  be  driven  off  the 
dynamometer  and  parked.  For  gasoline- 
and  methanol-fueled  vehicles,  drain  the 
fuel  tank(s)  and  fill  with  test  fuel,  as 
specified  in  §86.113.  to  the  "tank  fuel 
volume"  defined  in  §86.082-2.  The 
vehicle  shall  be  refueled  within  one 
hour  of  completion  of  the 
preconditioning  drive.  The  fuel  capls) 
shall  be  installed  within  one  minute 
after  refueling. 

(2)  Gaseous-Fueled  Vehicles.  Within 
five  minutes  of  completion  of  the 
preconditioning  drive,  the  vehicle  shall 
be  driven  off  the  dynamometer  and 
parked.  Vehicle  fuel  tanks  shall  be 
refilled  with  fuel  that  meets  the 
specifications  in  §86.113.  Fuel  tanks 
shall  be  filled  to  a  minimum  of  75%  of 
service  pressure  for  natural  gas-fueled 
vehicles  or  a  minimum  of  75%  of 
available  fill  volume  for  hquefie'd 
petroleum  gas-fueled  vehicles.  Prior 
draining  of  the  fuel  tanks  is  not  called 
for  if  the  fuel  in  the  tanks  already  meets 
the  specifications  in  §  86.113. 
*        •        •        •        • 

56.  Section  86.133-96  of  subpart  B  is 
amended  by  revising  paragraphs  (a)(1) 
and  {a)(3),  to  read  as  follows: 

§86.133-96    Diumal  emission  test 

(a)(1)  The  diumal  emission  test  for 
gasoline-,  methanol-  and  gaseous-fueled 
vehicles  consists  of  three  24-hour  test 
cycles  following  the  hot  soak  test. 
Emissions  are  measured  for  each  24- 
hour  cycle,  with  the  highest  emission 
level  used  to  determine  compliance 
with  the  standards  specified  in  subpart 
A  of  this  part.  The  Administrator  may 
truncate  a  test  after  any  24-hour  cycle 
without  affecting  the  validity  of  the 
collected  data.  Sampling  of  emissions 
from  the  running  loss  and  hot  soak  tests 
is  not  required  as  preparation  for  the 
diumal  emission  test.  The  diumal 
emission  test  may  be  conducted  as  part 
of  either  the  three-  diumal  test  sequence 
or  the  supplemental  two-diumal  test 
sequence,  as  described  in  §86.130-96 

*  *        •        •        • 

(3)  For  the  supplemental  two-diumal 
test  sequence,  the  diumal  emission  test 
outlined  in  paragraph  (p)  of  this  section 
follows  the  alternate  hot  soak  test 
specified  in  §86.138-96(k).  This  test  is 
not  required  for  gaseous-fueled  vehicles. 

•  •        »        •        • 

57.  Section  86.134-96  of  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  86. 1 34-96    Running  loss  test 

(a)  Ch'erview.  Gasoline-  and  methanol- 
fueled  vehicles  are  to  be  tested  for 
rurming  loss  emissions  during 
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simulated  high-temperature  urban 
driving-,  this  test  is  not  required  for 
gaseous- fueled  vehicles.  During 
operation,  tank  temperatures  are 
controlled  according  to  a  prescribed 
profile  to  simulate  in-use  conditions.  If 
the  vehicle  is  determined  to  have 
exceeded  the  standard  before  the  end  of 
the  running  loss  test,  the  test  may  be 
terminated  without  invalidating  the 
data.  The  test  can  be  run  either  in  a 
sealed  enclosure  or  with  the  point- 
source  method,  as  specified  in 
paragraph  (g)  of  tliis  section. 

•  *         •         •        • 

58.  Section  86.135-94  of  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  86. 1 35-04    Dynamometer  procedure. 

*  •         •         •         * 

(a)  Overview.  The  dynamometer  run 
consists  of  two  tests,  a  "cold"  start  lest, 
after  a  minimum  12-hour  and  a 
maximum  36-hour  soak  according  to  the 
provisions  of  §§  86. 1 32  and  86. 133 .  and 
a  "hot"  start  test  following  the  "cold" 
start  by  10  minutes.  Engine  startup 
(with  all  accessories  turned  off), 
operation  over  the  UDDS  and  engine 
shutdown  make  a  complete  cold  start 
test.  Engine  startup  and  operation  over 
the  first  505  seconds  of  the  driving 
schedule  complete  the  hot  start  test.  The 
exhaust  emissions  are  diluted  with 
ambient  air  in  the  dilution  tunnel  as 
shown  in  Figure  B94-5  and  Figure  B94- 
6.  A  dilution  tunnel  is  not  required  for 
testing  vehicles  waived  from  the 
requirement  to  measure  particulates.  Six 
particulate  samples  are  coUectj^d  on 
niters  for  weighing:  the  first  sample  plus 
backup  is  collected  during  the  first  505 
seconds  of  the  cold  start  test,  the  second 
sample  plus  backup  is  collected  during 
the  remainder  of  the  cold  start  test 
(including  shutdown);  the  third  sample 
plus  backup  is  collected  during  the  hot 
start  test.  CkMitinuous  proportional 
samples  of  geeeous  emissions  are 
collected  ktt  analysU  during  each  test 
phase.  For  gasoline- fueled,  natural  gas- 
fueled  and  liquefied  petroleum  gas- 
fueled  Otto-cycle  vehicles,  the 
composite  samples  collected  in  bags  are 
analyzed  for  THC,  CO,  CX>j.  ClU  and 
NOx  For  petroleum-fueled  diesel-cycle 
vehicles  (optional  for  natural  gas-fueled, 
liquefied  petroleum  gas- fueled  and 
methanol- fueled  diesel-cycle  vehicles), 
THC  is  sampled  and  analyzed 
continuously  according  to  the 
provision*  off  86.110.  Parallel  samples 
of  the  dilution  air  are  srmilariy  analyzed 
for  THC,  CO,  CCb.  CH*  and  NOx  For 
natural  gas-fuelad,  liquoiied  petroleum 
gas-fueled  and  methanol-fueled 
vehicles,  bag  samples  are  collected  and 
analyzed  for  THC  (if  not  sampled 


continuously).  CO,  CO2.  CH4  and  NOx. 
For  methanol-fueled  vehicles,  methanol 
and  formaldehyde  samples  are  taken  for 
both  exhaust  emissions  and  dilution  air 
(a  single  dilution  air  formaldehyde 
sample,  covering  the  total  test  period 
may  be  collected).  Parallel  bag  samples 
of  dilution  air  are  analyzed  for  THC,  CO, 
CO2.  CH4  and  NOx.  Methanol  and 
formaldehyde  samples  may  be  omitted 
for  1990  through  1994  model  years 
when  a  FID  calibrated  on  methanol  is 
used. 

•  *         •         •         * 

59.  Section  86.136-90  of  subpart  B  is 
amended  by  revising  paragraphs  (a) 
heading  and  introductory  text  and  (b).  to 
read  as  follows: 

§86.136-60    Engine  starting  and  restarting. 

(a)  Otto-cycle  vehicles.  Paragraph  (a) 
of  this  section  applies  to  Otto-cycle 
vehicles. 

•  *        •         •        • 

(b)  Diesel  vehicles.  The  engine  shall 
be  started  according  to  the 
manufacturers  recommended  starting 
procedures  in  the  owners  manual.  The 
initial  20-second  idle  period  shall  begin 
when  the  engine  starts.  The 
transmission  shall  be  placed  in  gear  T5 
seconds  after  the  engine  is  started.  If 
necessary,  braking  may  be  employed  to 
keep  the  drive  wheels  from  turning. 

•  •         •         •         * 

60.  Section  86.138-96  of  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§86.138-06    Hot  soak  test 

(a)  (1)  Gasoline-  and  methanol-fueled 
vehicles.  For  gasoline-  and  methanol- 
fueled  vehicles,  the  hot  soak  test  shall 
be  conducted  immediately  following  the 
running  loss  test.  However,  sampling  of 
emissions  from  the  running  Uiss  test  is 
not  required  as  preparation  for  the  hot 
soak  test. 

(2)  Gaseous-fueled  vehicles.  Since 
gaseous- fueled  vehicles  are  not  required 
to  perform  a  running  lose  test,  the  hot 
soak  test  shall  be  conducted  wiihin  five 
minutes  of  the  hot  start  exhaust  test. 

•  •         •         •         • 

61.  Section  86.140-94  0/ subpart  B  is 
amended  by  revising  paragraphs  (a) 
introductory  text  and  (b)  introductory 
text,  to  read  as  follows: 

§86.140-04     Exhaust  samp4e  analysis. 

•  •  •  •  . 

(a)  For  CO.  COj,  CH*.  NOx.  and  for 
Otto-cycle  and  methanol-fueled,  natural 
gas-fueled  and  liquefied  petroleum  gas- 
fueled  (if  non-haated  FID  option  is  used) 
diesel  vehicle  HO. 

•  •         •         •         • 

(b)  For  petrolaum-bialed.  natural  gas- 
fueled  and  liquefied  petroleum  ga&- 


fueled  (if  HFID  is  used)  diesel  vehicle 
HC: 

•  •        •        «        • 

62.  Section  86.142-90  of  subpart  B  is 
amended  by  revising  paragraph  (o) 
introductory  text  and  adding  paragraphs 
(q)  and  (r),  to  read  as  follows: 

§86.142-90    Records  required. 

•  *         *         *         • 

(o)  Additional  records  required  for 
diesel  vehicles: 

•  •         *         •         * 

(q)  Additional  required  records  for 
natural  gas-fueled  vehicles. 
Composition,  including  all  carbon 
containing  compounds;  e.g.  COj,  of  the 
natural  gas-fuel  used  during  the  test.  Ci 
and  C2  compounds  shall  be  individually 
reported.  C3  and  heavier  hydrocartxins, 
and  Ce  and  heavier  compounds  may  be 
reported  as  a  group. 

(r)  Additional  required  records  for 
liquefied  petroleum  gas-fueled  vehicles. 
Composition  of  the  liquefied  petroleum 
gas-fuel  used  during  the  test.  Each 
hydrocarbon  compound  present, 
through  C4  compounds,  shall  be 
individually  reported.  Cj  and  heavier 
hydrocarbons  may  be  reported  as  a 
group. 

63.  Section  86.143-96  of  subpart  B  is 
amended  by  revising  paragraphs  (a)  and 
(b)(l)(ii)(B).  to  read  as  follows: 

§86.143-96    Calculations,  evaporattve 
emissions. 

(a)  The  following  equations  are  used 
to  calculate  the  evaporative  emissions 
from  gasoline-  and  methanol-fueled 
vehicles,  and  for  gaseous-fueled 
vehicles, 

(b)*  •  * 

(D*  •  • 

(ii)*  '  * 

(B)  Chc  =  FID  hydrocarbon 
concentration  as  ppm  including  FID 
response  to  methanol  (or  methane,  as 
appropriate)  in  the  sample. 
•         •         •         *         • 

64.  Section  86.144-94  of  subpart  B  is 
amended  by  revising  paragraphs  (a)(1), 
(c)(l)(ii),  (c)(3)(iv)(C),  (c)(5Mn),  (c)(6)(ii). 
(c)(8)U)  and  (c)(8)(ii);  redesignating 
paragraphs  (c)(7)(iii)  through  {c)(7)(xiii) 
as  paragraphs  (c)(7)(iv)  through  (xiv) 
and  revising  them:  and  adding  new 
paragraphs  (b)(10).  (c)(7Miii).  (cM8Kvi) 
and  (c)(9),  to  read  as  follows: 


§86  144-94    Calculations;  exhaust 

emissions. 

***** 

(a)*   *   * 

(1)  YwM  =  Weighted  mass  emissions 
of  each  pollutant,  i.e.,  THC,  CO, 
OMHCE,  NN4HC,  OMNMHCE,  CH*. 
NOx.  or  CO],  in  grams  per  vehicle  mile. 


(b)»   *   • 

(10)  Methane  mass: 

riltMAss=V,«»=Densitycn4=(CH4.ooo/ 
I  1,000,000) 

I      (c)  •   •   • 
'(!)*•• 

(ii)  DensityiK=Density  of  total 
hydrocarbon. 

(A)  For  gasoline-fuel,  diesel-fuel  and 
methanol  fuel:  DensityHc=16.33  g/ 

ft*  -carbon  atom  (0.5768  kg/m^  -  carbon 
atom),  assuming  an  average  carbon  to 
hydrogen  ratio  of  1:1.85.  at  68  "F  (20  "C) 
and  760  mm  Hg  (101.3  kJ'a)  pressure. 

(B)  For  natural  gas  and  liquefied 
petroleum  gas-fuel:  Densitvnc=1.1771 
(12.011+H/C  (1.008))  g/f^3 -carbon  atom 


(0.04157(12.011-^H,'C(1.008))kg/ 
m^  -  carbon  atom),  where  H/C  is  the 
hydrogen  to  carbon  ratio  of  the 
hydrocarbon  components  of  the  test 
ftiei.  at  68  "F  (20  °C)  and  760  mm  Hg 
(101.3  kPa)  pressure. 
•        •        »        •        * 

(3)«    •   • 

(iv)«   •    • 

(C)  COc=ll  -  (0.01-t-0.005HCR) 
CO:e  -  0.000323R1CO^  for  methanol- 
fuel  or  natural  gas-fuel  or  liquefied 
petroleum  gas-fuel,  where  HCR  is 
hydrogen-to-carbon  ratio  as  measured 
for  the  fiiel  used. 


(5)  •  •  • 

(ii)  DensitycH.ioM=Density  of  methanol 
is  37.71  g/ft?-carbon  atom  (1.332  kg,'m'- 
carbon  atom),  at  68  "F  (20  °C]  and  760 
mm  Hg  (101.3  kPa)  pressure. 
»        •        *        •        • 

(6)  *  •  • 

(ii)  DensityncHo=Density  of 
formaldehyde  is  35.36  g/ft^-  carbon 
atom  (1.249  kg/m^-carbon  atom),  at  68 
T  (20  "O  and  750  mm  Hg  (101.3  kPa) 
pressure. 
•        •        •        *        * 

(7)  •  *  • 


lOOx 


fiii) 


DF  = 


x-fy/2-»3.76(x-fy/4) 


CO2.  +(NMHC,  -►CH^  +COjx  10" 


for  natural  gas-fueled  or  liquefied 
petroleum  gas- fueled  vehicles  where 
fuel  composition  is  CH,  as  measured 
for  the  fuel  used. 

(iv)(A)  KH=Humidity  correction 
factor. 

(B)Kh=1/[1-0.OO47(H-75)] 

(C)  For  SI  units,  Kh=1x|1- 
0.0329{Hxl0.71)]. 

Where: 

(v)  (A)  H=Absolute  humidity  in  grains 
(grams)  of  water  per  pound  (kilogram)  of 
dry  air. 

(B)  H=[(43.478)R.  x  P^I/IPb  -  (P4  x  R./ 
100)1. 

(C)  For  SI  units.  H=1(6.211)R.  x  P^J/ 
(Pox(Pd  X  R^lOO)]. 

(vi)  R.=Relative  humidity  of  the 
ambient  air,  percent. 

(vii)  Pd=Saturated  vapor  pressure,  mm 
Hg  (kPa)  at  the  ambient  dry  bulb 
temperature. 

(viii)  PB=Barometric  pressure,  ami  Hg 
(kPa). 

(ix)  (A)  Vn,„=Total  dilute  exhaust 
volume  in  cubic  feet  per  test  pha^e 
corrected  to  standard  conditions  (528°R 
(293''K)  and  760  mm  Hg  (101.3  kPa)). 

(B)  For  PDP-CVS,  V^u  is: 


VoXNx(Pb  - P^ )x 528 


760  xT„ 


[C]  For  SI  units, 


\^  = 


_V^xNx(P3-Pjx293 


lOUxT 


Where: 

(x)  Vo= Volume  of  gas  pumped  by  the 
positive  displacement  pump,  in  cubic 
feet  (m^)  per  revolution.  This  volume  is 


dependent  on  the  pressure  differential 
across  the  positive  displacement  pump. 

(xi)  N=Number  of  revolutions  of  the 
positive  displacement  pump  during  the 
test  phase  while  samples  are  t>eing 
collected. 

(xii)  PB=Barometric  pressure,  mm  He 
(kPa). 

(xiii)  P4=Pressure  depression  below 
atmospheric  measured  at  the  inlet  to  the 
positive  displacement  pump,  in  mm  Hg 
(kPa)  (during  an  idle  mode). 

(xiv)  Tp=Average  temperature  of 
dilute  exhaust  entering  positive 
displacement  pump  during  test,  *Ri°K). 

{8)(i) 

NMHCeonc=HC:co«  -  (rcH4  X  CH4000C). 

(ii)  Density NMHc=The  density  of  oon- 
methane  hydrocarbon. 

(A)  For  gasoline-fuel  and  diesel-fuel; 
DensityNMHc=16.33  g/ft^-caibon  atom 
(0.5768  kg/m'-carbon  atom),  assuming 
an  average  carbon  to  hydrogen  ratio  of 
1:1.85  at  68  T  (20  "C)  and  760  mm  Hg 
(101.3  kPa)  pressure. 

(B)  For  natural  gas  and  liquefied 
petroleum  gas-fuel; 
DcnsitVNMHc=1.1771(12.011+H/C 
(1.008))  g/ft'-carbon  atom 
(0.04157(12.011+H/C{1.008)jkg/m?- 
carbon  atom),  where  H/C  is  the 
hydrogen  to  carbon  ratio  of  the 
hydrocarbon  components  of  the  test 
fiiel,  at  68  "F  (20  "C)  and  760  mm 
HgdOl.S  kPa)  pressure. 

«        •        •        •        * 

(vi)  rcH4=HC  FID  response  to  methane 
for  natural  gas-fueled  vehicles  as 
measured  in  §  86.121(d).  For  all  other 
vehicles  rrH4=l. 

(9)(i)  CH4m««=Methane  emissions,  in 
grams  per  test  phase. 

(ii)  E)ensitycH4=Densitv  of  methane  is 
18.89  g/ft'-carbon  atom  (0.6672  kg/m^- 


carbon  atom),  at  68  "F  (20  "C)  and  760 
mm  Hg  (101.3  kPa)  pressure. 

*  •         •        *        « 

65.  Section  86.150-98  of  subpart  B  is 
amended  by  revising  the  section 
heading  and  adding  a  new  paragraph  Id) 
to  read  as  follows: 

§  86  150-88     Refuelirvg  test  procedure; 
overview, 

•  •         •         •         • 

(d)  For  liquefied  petroleum  gof-fufled 
vehicles  only.  Refueling  test  procedures 
for  light-duty  vehicles  and  light-duty 
trucks  operated  on  hquefied  petroleum 
gas  are  described  in  §86.157. 

66.  A  new  section  86.157-98  is  added 
to  subpart  B  to  read  as  follows 

§86.157-98    Refueling  test  p^oceoures  tor 
liquefied  petroleum  gas-tueied  vehictes. 

(a)  Equipment.  (1  j  The  sampling  and 
analytical  system  shall  meet  the 
specifications  in  §86.107-98(a)  through 
(i). 

(2)  The  refueling  equipment  nozzle 
specifications  shall  meet  the 
requirements  described  in  §  80.32. 

fb)  General  requirements.  (1)  The 
refueling  test  procedure  for  light-duty 
hquefied  petroleum  gas-fueled  vehicles 
and  trucks  starts  with  the 
preconditioning  of  the  vehicle  followed 
by  a  refueling  emissions  measurement. 
The  test  is  conducted  by  following 
paragraphs  (c)  through  (f)  of  this  section 
in  order. 

(2)  .Ambient  temperature  levels 
encountered  by  the  test  vehicle 
throughout  the  test  sequence  shall  not 
be  less  than  68*F  (20*C)  nor  more  than 
86^  (30»C). 

(3)  The  vehicle  shall  be  approximately 
level  during  all  phases  of  the  test 


UMI 
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sequence  to  prevent  abnormal  fuel 
distribution. 

(c)  Vehicle  preconditioning.  (1)  The 
vehicle  fuel  tanks  are  to  be  filled  with 
fuel  that  meets  the  specifications  in 

§  86.1 13.  Fuel  tanks  shall  be  filled  to  10 
percent  of  nominal  fuel  tank  capacity, 
determined  to  the  nearest  one-tenth  of  a 
U.S.  gallon  (0.38  liter). 

[2]  The  vehicle  shall  be  parked 
(without  starting  the  engine)  within  the 
temperature  range  specified  in 
paragraph  (a)(2)  of  this  section  for  a 
minimum  of  one  hour  and  a  maximum 
of  six  hours. 

(d)  Measurement  procedure.  (1)  The 
steps  prior  to  the  actual  refueling  event 
described  in  §86.154-98(b)  through 
(e)(5)  shall  be  performed. 

(2)  Within  one  minute  of  obtaining 
the  initial  FID  (or  HFID)  reading,  the 
dispensed  fuel  nozzle  shall  be  attached 
to  the  vehicle  fuel  receptacle,  and  the 
refueling  operation  shall  be  started.  If 
the  vehicle  is  equipped  with  a  fixed 
liquid  level  gauge  or  other  gauge  or 
valve  which  could  be  opened  to  release 
fuel  or  fuel  vapor  during  refueling,  and 
has  not  received  an  exemption  as 
outUned  in  §§86.098-28{h).  86.001- 
28(h)  or  86.004-28(h).  the  fixed  level 
gauge  or  other  gauges  or  valves  shall  be 
opened  after  the  dispensing  nozzle  is 
attached,  but  prior  to  the  start  of  the 
refueling  operation.  The  dispensed  fuel 
must  be  at  a  temperature  stabilized  to 
approximately  the  same  temperature  as 
the  vehicle  was  in  paragraph  (c)(2)  of 
this  section.  The  dispensing  rate  must 
be  typical  of  in-use  dispensing  rates  for 
liquefied  petroleum  gas  into  light-duty 
vehicles  and  trucks. 

(3)  The  fuel  flow  shall  continue  until 
the  amount  of  fuel  dispensed  is  at  least 
85  percent  of  nominal  fuel  tank 
capacity,  determined  to  the  nearest  one- 
tenth  of  a  U.S.  gallon  (0.38  Hter). 

(4)  Following  the  fuel  shut-off  the 
fixed  liquid  level  gauge  or  other  gauges 
or  valves,  if  open,  shall  be  closed  and 
the  nozzle  disconnected. 

(5)  The  final  reading  of  the 
evaporative  enclosure  FID  (or  HFID) 
analyzer  shall  be  taken  60  ±5  seconds 
following  the  disconnect  of  the  refueling 
nozzle.  This  is  the  final  hydrocarbon 
concentration,  Cncf.  required  in 

§  86.143.  The  elapsed  time,  in  minutes, 
between  the  initial  and  final  FID  (or 
HFID)  readings  shall  be  recorded. 

(6)  For  vehicles  equipped  with  more 
than  one  fuel  tank,  the  procedures 
described  in  this  section  shall  be 
perfonned  for  each  fuel  tank. 

(e)  Records  required.  (1)  Test:  test 
number,  system  or  device  tested  (brief 
description),  date  and  time  of  day 


instrument  operated,  operator, 
enclosure  barometric  pressure  and 
temperature,  recorder  charts  (identify 
zero,  span,  and  enclosure  gas  traces), 
fuel  dispensing  rate(s)  and  dispensed 
fuel  volume. 

(2)  Vehicle:  ID  number,  manufacturer, 
model  year,  engine  family,  evaporative/ 
refueling  emission  family,  fuel  tank(s) 
capacity,  basic  fuel  system  description 
and  odometer  reading. 

(3)  All  pertinent  instrument 
information  including  nozzle  and  fuel 
delivery  system  description.  As  an 
alternative,  a  reference  to  a  vehicle  test 
cell  number  may  be  used,  with  advance 
approval  of  the  Administrator,  provided 
test  cell  calibration  records  show  the 
pertinent  instrument  information. 

(4)  All  additional  information 
necessary  for  the  calculations  specified 
in  paragraph  (f)  of  this  section. 

(n  Calculations.  (1)  The  calculation  of 
the  net  hydrocarbon  mass  change  in  the 
enclosure  is  used  to  determine  refueling 
mass  emissions.  The  mass  is  calculated 
from  initial  and  final  hydrocarbon 
concentrations  in  ppm  carbon,  initial 
and  final  enclosure  ambient 
temperatures,  initial  and  final 
barometric  pressures  and  net  volume 
using  the  equations  of  §  86.143.  For 
vehicles  with  multiple  tanks,  the  results 
for  each  tank  shall  be  calculated  and 
then  summed  to  determine  overall 
refueling  emissions. 

(2)  The  final  results  for  comparison 
with  the  refueling  control  emission 
standard  shall  be  computed  by  dividing 
the  total  refueling  mass  emissions  by  the 
total  gallons  of  fuel  dispensed  in  the 
refueling  test  (see  paragraph  (d)(3)  of 
this  section). 

(3)  The  results  of  all  emission  tests 
shall  be  rounded,  in  accordance  with 
ASTM  E  29-67  to  the  number  of 
decimal  places  contained  in  the 
applicable  eriiission  standard  expressed 
to  one  additional  significant  figure.  This 
procedure  has  been  incorporated  by 
reference  (see  §  86.1). 

67.  A  new  section  86.401-97  is  added 
to  subpart  E.  to  read  as  follows: 

§86.401-97    General  applicability. 

(a)  This  subpart  applies  to  1978  and 
later  model  year.  new.  gasoline-fueled 
motorcycles  built  after  31  December, 
1977.  and  to  1990  and  later  model  year, 
new.  methanol-fueled  motorcycles  built 
after  31  December.  1989  and  to  1997 
and  later  model  year,  new,  natural  gas- 
fueled  and  liquefied  petroleum  gas- 
fueled  motorcycles  built  after  31 
December.  1996. 

(b)  Motorcycles  with  engine 
displacements  less  than  50  cc  (3.1  cu  in) 


are  excluded  from  the  requirements  of 
this  subpart. 

(c)  Motorcycles  are  excluded  from  the 
requirements  of  this  subpart,  if  with  an 
80  kg  (176  lb)  driver,  it  carmot: 

(1)  Start  from  a  dead  stop  using  only 
the  engine;  or 

(2)  Exceed  a  maximum  speed  of  40 
km/h  (25  mph)  on  level  paved  surfaces. 

68.  Section  86.410-90  of  subpart  E  is 
ainended  by  revising  paragraph  (a)(1) 
introductory  text,  to  read  as  follows: 

§86.410-90    Emission  standards  for  1990 
and  later  model  year  motorcycles. 

(a)(1)  Exhaust  emissions  from  1990 
and  later  model  year  gasoline- fueled, 
natural  gas-fueled  and  liquefied 
petroleum  gas-fueled  motorcycles  shall 
not  exceed  (compliance  with  these 
standards  is  optional  prior  to  the  1997 
model  year  for  natural  gas-fueled  and 
liquefied  petroleum  gas-fueled 
motorcycles): 
*        •        *        •        • 

69.  Section  86.509-90  of  subpart  F  is 
amended  by  revising  paragraph  (c)(4).  to 
read  as  follows: 

§  86.509-90    Exhaust  gas  sampling  system. 

***** 

(c)  •   *   • 

(4)  The  location  of  the  dilution  air 
inlet  shall  be  placed  so  as  to  use  test- 
cell  air  for  dilution  air  and  the  flow 
capacity  of  the  CVS  shall  be  large 
enough  to  virtually  eliminate  water 
condensation  in  the  system.  Control  of 
water  condensation  with  methanol- 
fueled  vehicles  is  critical.  Additional 
care  may  also  be  required  to  eliminate 
water  condensation  when  testing 
natural  gas  and  liquefied  petroleum  gas- 
fueled  vehicles.  Procedures  for 
determining  CVS  flow  rates  are  detailed 
in  "Calculation  of  Emissions  And  Fuel 
Economy  When  Using  Alternate  Fuels," 
EPA  460/3-83-009. 
***** 

70.  A  new  section  86.513-94  is  added 
to  subpart  F  to  read  as  follows: 

§  86.51 3-94    Fuel  and  engine  lubricant 
specifications. 

(a)  Gasoline.  (1)  Gasoline  having  the 
following  specifications  will  be  used  by 
the  Administrator  in  exhaust  emission 
testing  of  gasoline- fueled  motorcycles. 
Gasoline  having  the  following 
specifications  or  substantially 
equivalent  specifications  approved  by 
the  Administrator,  shall  be  used  by  the 
manufacturer  for  emission  testing 
except  that  the  octane  specifications  do 
not  apply. 


Item 


Octane,  research,  minimum 
Lead  (organic): 

gmter  (gAJ.S.  gal.)  


Oistiitation  range: 
IBP:  °C  ("F)  . 


10  pet  point:  °C  ("F) 
50  pet.  point:  Xi  (°F) 
90  pet.  point:  "ti  rF) 
EP-.  max.  -C  CT)  


Sulfur,  max.  wt  %  

Phosphorus:  max.  grtiter  (g,'U.S.  gal.) 


RVP  kPa  (psi) 


Hydrocartx)n  connposibon; 

Olefins,  max.,  %  . 

Aromatics,  max..  %  

Saturates 


'  Maximum. 

(2)  Unleaded  gasoline  and  engine 
lubricants  representative  of  commercial 
fuels  and  engine  lubricants  which  will 
be  generally  available  through  retail 
outlets  shall  be  used  in  service 
accumulation. 

(3)  The  octane  rating  of  the  gasoline 
used  shall  be  no  higher  than  4.0 
Research  octane  numbers  above  the 
minimum  recommended  by  the 
manufacturer. 

(4)  The  Reid  Vapor  Prpssure  of  the 
gasoline  used  shall  be  characteristic  of 
commercial  gasoline  fuel  during  the 
season  in  which  the  service 
accumulation  takes  place. 

(b)  Methanol  fuel.  (1)  Methanol  fuel 
used  for  exhaust  and  evaporative 
emission  testing  and  in  servi<» 
accumulation  of  methanol-fueled 
motorcycles  shall  be  representative  of 
commercially  available  methanol  fuel 
and  shall  consist  of  at  least  50  percent 
methanol  by  volume. 

(2)  Miinufacturers  shall  recommend 
the  methanol  fuel  to  be  used  for  testing 
and  service  accumulation  in  accordance 
with  paragraph  (b)(1)  of  this  stH-tion. 


(3)  The  Administrator  shall  determine 
the  melhemol  fuel  to  be  used  for  testing 
and  service  accumulation. 

(4)  Other  methanol  fuels  may  be  used 
for  testing  and  senice  accumulation 
provided: 

(i)  They  are  commerciaHy  available; 
and 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  ireed 
in  customer  service;  and 

(iii)  Use  of  a  fuel  listed  under 
paragraphs  (b)(1),  (b)(2)  or  (b)(3)  of  this 
section  would  have  a  detrimental  effect 
on  emissions  or  durability;  and 

(iv)  Written  approval  from  the 
Administrator  of  the  fiiel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(c)  Mixtures  of  petroleum  and 
methanol  fuels  for  flexible  fuel 
motorcycles.  (1)  Mixtures  of  petroleum 
and  methanol  fuels  used  for  exhaust  and 
evaporative  emission  testir^  and  service 
accumulation  for  flexible  fuil 
motorcycles  shall  be  within  the  range  of 
fuel  mixtures  for  which  the  motorcycle 
was  designed. 


Value 


96 

'0.013 
'(0.050) 

23.9-35 

(75-95) 

48.9-57.2 

(120-135) 

93.3-110 

(200-230) 

148.9-162^ 

(300-325) 

212.8 

(415) 

0.10 

0.0013 

(0.005) 

55.2-63.4 

(8.0-9.2) 

10 

35 
flamamder 


(2)  Manufacturer  testing  and  srrvice 
accumulation  may  be  performed  using 
only  those  mixtures  (mixtures  may  be 
different  for  exhaust  testing,  evaporative 
testing  and  ser\'ice  arxumulation) 
expected  to  result  in  the  highest 
emissions,  provided: 

(i)  The  fuels  which  constitute  the 
mixture  will  be  used  in  customer 
service; 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  by  the 
manufacturer  to  show  that  the 
designated  fuel  mixtures  would  result  in 
the  highest  emissions;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(d)  Natural  gas-fuel.  (1)  Natural  gas- 
fuel  having  the  following  specifications 
will  be  used  by  the  Administrator  for 
exhaust  and  evaporative  emission 
testing  of  natural  gas-fueled 
motorcycles.  Natural  gas-fuel  having  fhi- 
following  specifications  or  substantially 
similar  specifications  approved  bv  the 
Administrator,  shall  be  used  by  the 
manufaciurer  for  emission  testing. 


Natural  Gas  Certification  Fuel  Specifications 


ttem 


Methane  ..„ 

Ethane  

C  and  higher  

C^  and  higher  

Oxygen  „ 

Inert  gases: 

Sum  of  CO:  and  N^ 


min.  mote  pcL 
max.  nx)te  pet. 
max.  mole  pet. 
nnax.  mote  pet. 
max.  mote  pet. 

max.  mote  pet. 


ASHmtest 
method  No. 


D-:945 
D1945 
D1945 
01945 
D1945 

D1945 


Value 


89.0 
4.5 
2.3 
02 
0j6 

4.0 


id514  Federal  Register  /  Vol.  59.  No.  182  /  Wednesday.  September  21,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  182  /  Wednesdav.  Seotember  21.  1994  /  Rnlt 


^A    Roniilof  irxr 


.d.^l4FrH(>ral  Rpqistrr  /  Vol.  59,  No.  182  /  Wednesday.  September  21,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  182  /  Wednesday.  September  21.  1994  /  Rules  and  Regulations 4851 5 


Natural  Gas  Certification  Fuel  Specifications — Continued 


Item 


Odorant' 


ASTM  test 
mettxjd  No. 


Value 


'  The  natural  gas  at  ambtent  conditions  must  have  a  distinctive  odof  potent  enough  tof  its  presence  to  be  detected  down  to  a  concentration  in 

1/5 


air  of  not  over  1/5  (one-fifth)  of  the  lower  limit  of  flammabtlity. 


(2)  Natural  gas- fuel  and  engine 
lubricants  representative  of  commercial 
fuels  and  engine  lubricants  which  will 
be  generally  available  through  retail 
outlets  shall  be  used  in  service 
accumulation. 

(3)  Other  natural  gas- fuels  may  be 
used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available: 
(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service; 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testmg. 

(e)  Liquefied  petroleum  gasfuel.  (1) 
Liquefied  petroleum  gas-fuel  used  for 
exhaust  and  evaporative  emission 
testing  and  in  service  accumulation  of 
liquefied  petroleum  gas-fueled 
motorcycles  shall  be  commercially 
available  liauefied  petroleum  gas-fuel. 

(2)  Manufacturers  shall  recommend 
the  liquefied  petroleum  gas-fuel  to  be 
used  for  testing  and  service 
accumulation  in  accordance  with 
paragraph  (e)(1)  of  this  section. 

(3)  The  Administrator  shall  determine 
the  liquefied  petroleum  gas-fuel  to  be 
used  for  testing  and  service 
accumulation. 

(4)  Other  Uquefied  petroleum  gas- 
fuels  may  be  used  for  testmg  and  service 
accumulation  provided: 

(i)  They  are  commercially  available. 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  l)e  used 
in  customer  service;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(f)  Lubricants  (1)  If  the  manufacturer 
specifies  several  lubricants  to  be  used 
by  the  ultimate  purchaser,  the 
Administrator  will  select  one  to  be  used 
during  service  accumulation. 

(2)  The  same  lubricant(s)  shall  be 
used  for  both  service  accumulation  and 
emission  testing. 

(g)  The  specification  range  of  the  fuels 
and  of  the  engine  lubricants  to  be  used 
under  paragraphs  (a),  (b),  (c).  (d)  and  (e) 
of  this  section  shall  be  reported  in 
accordance  with  §86.416. 


(h)  Written  approval  from  the 
Administrator  of  the  fuel  and  lubricant 
specifications  must  be  provided  prior  to 
the  start  of  testing. 

71.  Section  86.521-90  of  subpart  F  is 
amended  by  revising  paragraphs  (b) 
introductory  text,  (b)(2)  and  (c)(3).  and 
adding  a  new  paragraph  (e).  to  read  as 
follows: 


§86.521-90 
calibraticn. 


Hydrocartjon  analyzer 


(b)  Initial  and  periodic  optimization 
of  detector  response.  Prior  to  its 
introduction  into  service  and  at  least 
annually  thereafter,  the  FID 
hydrocarbon  analyzer  shall  be  adjusted 
for  optimum  hydrocarbon  response. 
Analyzers  used  with  petroleum  fuels 
and  liquefied  petroleum  gas-fuel  shall 
be  optimized  using  propane.  Analyzers 
used  with  natural  gas-fuel  for 
measurement  of  hydrocarbons  shall  be 
optimized  using  methane.  If  a  single 
analyzer  is  used  for  all  measurements,  it 
shall  be  optimized  using  propane  and 
its  response  factor  for  methane  shall  be 
determined  and  accounted  for  in 
measurements  of  total  hydrocarbons 
from  natural  gas-fuel.  Alternate  methods 
yielding  equivalent  results  may  be  used, 
if  approved  in  advance  by  the 
Administrator. 

•  *        •         •         * 

(2)  Optimize  on  the  most  common 
operating  range.  Introduce  into  the 
analyzer  a  propane  (methane  as 
appropriate)  in  air  mixture  (methanol  in 
air  mixture  for  methanol-fueled  vehicles 
when  optional  methanol  calibrated  FID 
procedure  is  used  during  the  1990 
through  1994  model  year)  with  a 
propane  (or  nethane  or  methanol  as 
appropriate)  concentration  equal  to 
approximately  90  percent  of  the  most 
common  operating  range. 

•  *        •        •        * 

(c)*  •  • 

(3)  Calibrate  on  each  normally  used 
operating  range  widi  propane  in  air  (or 
methanol  or  methane  in  air  as 
appropriate)  calibration  gases  having 
nominal  concentrations  of  15.  30,  45, 
60.  75  and  90  percent  of  that  range.  For 
each  range  calibrated,  if  the  deviation 
from  a  least  squares  best-fit  straight  line 
is  two  percent  or  less  of  the  value  at 
each  data  point,  concentration  values 


may  be  calculated  by  use  of  a  single 
calibration  factor  for  that  range.  If  the 
deviation  exceeds  two  percent  at  any 
point,  the  best-fit  non-linear  equation 
which  represents  the  data  to  within  two 
percent  of  each  test  point  shall  be  used 
to  determine  concentration. 
***** 

(e)  FID  response  factor  to  methane. 
When  the  FID  analyzer  is  to  be  used  for 
the  analysis  of  natural  gas-fueled 
motorcycle  hydrocarbon  samples,  the 
methane  response  factor  of  the  analyzer 
shall  be  established.  To  determine  the 
total  hydrocarbon  FID  response  to 
methane,  known  methane  in  air 
concentrations  traceable  to  National 
Institute  of  Standards  and  Technology 
(NIST)  shall  be  analyzed  by  the  FID. 
Several  methane  concentrations  shall  be 
analyzed  by  the  FID  in  the  range  of 
concentrations  in  the  exhaust  sample. 
The  total  hydrocarbon  FID  response  to 
methane  is  calculated  as  follows: 
rcH4  =  FIDppm/SAMppm 
Where: 

(1)  rcH4  =  FID  response  factor  to 

methane. 

(2)  FIDppm  =  FID  reading  in  ppmC. 

(3)  SAMppm  =  the  known  metnane 

concentration  in  ppmC. 
72.  Section  86.527-90  of  subpart  F  is 
amended  by  revising  paragraphs  (a),  (c) 
and  (d),  to  read  as  follows: 

§  86.527-90    Test  procedures,  overview. 

(a)  The  procedures  described  in  this 
and  subsequent  sections  are  used  to 
determine  the  conformity  of 
motorcycles  with  the  standards  set  forth 
in  subpart  E  of  this  part. 
***** 

(c)  The  exhaust  emission  test  is 
designed  to  determine  hydrocarbon 
(gasoline- fueled,  natural  gas-fueled  and 
liquefied  petroleum  gas-fueled 
motorcycles),  methanol,  formaldehyde, 
and  hydrocarbon  (methanol-fueled 
motorcycles),  carbon  monoxide  and 
oxides  of  nitrogen  mass  emissions  while 
simulating  an  average  trip  in  an  urban 
area.  The  test  consists  of  engine  startups 
and  motorcycle  operation  on  a  chassis 
dynamometer,  through  a  specified 
driving  schedule.  A  proportional  part  of 
the  diluted  exhaust  emissions  is 
collected  continuously  for  subsequent 
analysis,  using  a  constant  volume 
(variable  dilution)  sampler. 


(d)  Except  in  cases  of  component 
malfunction  or  failure,  all  emission 
control  systems  installed  on  or 
incorporated  in  a  new  motorcycle  shall 
be  functioning  during  all  procedures  in 
this  Subpart.  Maintenance  to  correct 
component  malfunction  or  failure  shall 
be  authorized  in  accordance  with 
subpart  E  of  this  part. 

73.  Section  86.540-90  of  subpart  F  is 
amended  by  revising  paragraph  (a) 
introductory  text  to  read  as  follows: 

§  86  540-90    Exhaust  sample  analysis. 
«         •         »         »         » 

(a)  For  CO,  CO2.  gasoline-fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas-fueled  and  methanol-fueled 
motorcycle  HC  and.  if  appropriate.  NOx: 

*  •        »        »         » 

74.  Section  86.542-90  of  subpart  F  is 
amended  by  adding  paragraphs  (q)  and 
(r),  to  read  as  follows: 

§86  542-90    Records  required. 

*  *         •         •         « 

(q)  Additional  required  records  for 
natural  gas-fueled  vehicles. 
Composition,  including  all  carbon 
containing  compounds;  e.g.  CO?,  of  the 
natural  gas- fuel  used  during  the  test.  Ci 
and  C2  compounds  shall  be  individually 
reported.  C^  and  heavier  hydrocarbons 


(li) 


76.  Section  86.708-94  of  subpart  H  is 
amended  bv  revising  Tables  H94-3. 
H94-4.  H94-6  and  H94-7  following 
paragraph  (a)(l)(i)(A)(J)  to  read  as 
follows: 


and  Cfe  and  heavier  compounds  may  be 
reported  as  a  group. 

(r)  Additional  required  records  for 
liquefied  petroleum  gas-fueled  vehicles. 
Composition  of  the  liquefied  petroleum 
gas-fuel  used  during  the  test.  Each 
hydrocarbon  compound  present, 
through  C4  compounds,  shall  be 
individually  reported.  Cj  and  heavier 
hydrocarbons  may  be  reported  as  a 
group. 

75.  Section  86.544-90  of  subpart  F  is 
amended  by  revising  paragraphs 
(c)(l)(ii).  (c)(l)(v).  (c)(l)(i>),  (c)(3)(iv)(C) 
and  (c)(7)(ii),  to  read  as  follows: 

§86  544-90    Calculations;  exhaust 
emissions. 

*         *         •         »         • 

(c)  •   *   • 
(!)*•• 

(ii)  DensityHc=Density  of  HC  in 
exhaust  gas. 

(A)  For  gasoline- fuel;  Density  Hr=576.8 
g/m^'-carbon  atom  (16.33  g/ft'-carbon 
atom),  assuming  an  average  carbon  to 
hydrogen  ratio  of  1:1.85,  at  20  °C  (68  "F) 
and  101.3  kPa  (760  mm  Hg)  pressure. 

(B)  For  natural  gas  and  liquefied 
petroleum  gas-fuel; 

DensityHc=41.57(12.011-^H/C(1.008))g,/ 
m'-carbon  atom  (1. 1771(12. On+H/ 
C(1.008))  g/ft'-carbon  atom)  where  H/C 
is  the  hydrogen  to  carbon  ratio  of  the 


hydrocarbon  components  of  test  fuel,  at 
20  °C  (68  °F)  and  101.3  kPa  (760mm  Hg) 
pressure. 

•  »        *        •        • 

(v)  FID  HCc=Concentration  of 
hydrocarbon  (plus  methanol  if 
methanol-fueled  motorcycle  is  tested)  in 
dilute  exhaust  as  measured  by  the  FID 
ppm  carbon  equivalent. 

•  »        *        •        • 

(ix)  FID  HCd=Concentration  of 
hydrocarbon  (plus  methanol  if 
methanol-fueled  motorcycle  is  tested)  m 
dilution  air  as  measured  by  the  FID. 
ppm  carbon  equivalent. 

•  •        •        •        » 

(3)  *    *    * 

(iv)  *    *   * 

(C)  CO,=[l  -  (0.01+0.005HCR)  COv  - 
0.000323RlCam  for  methanol-fueled. 
natural  gas-fueled  or  liquefied 
petroleum  gas-fueled  motorcycles, 
where  HCR  is  hydrogen  to  carbon  ratio 
as  measured  for  the  fuel  used 

•  •        *        »        • 
(7,  .    .    . 

For  methanol-fueled,  natural  gas-fueled 
or  liquefied  petroleum  gas-fueled 
motorcycles  where  fuel  composition  is 
C.HyO,  as  measured  for  the  fuel  usod 
(for  natural  gas-fuel  and  liquefied 
petroleum  gas-fuel.  Z=0). 


lOOx 


pp_  x-*-y/2->-3.76(x-t-y/4-z/2) 

CO:c^(HC,^CO,^C^„,^,JxI0-' 


§86  708-94    ln-us€  emission  standards  for 
1994  and  later  model  year  light  duty 
vehicles. 

»         •         «         •         » 

{a)(l)*   *   * 


(A)* 
{3)' 


Table  H94-3.— iNTERiyiEoiATE  Useful  Life^  Standards  (g/mi)  for  light-Duty  Vehicles  for  HCs,  CO  and  NOx 


Fuel 


Gasoline 

Gasoline 

Gasoline 

Diesel  

Diesel 

Diesel  

Methanol  .... 
Methanol  .... 
Methanol  .... 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG 

LPG 

LPG 


Standards 


THC 


Tier  0 
Tier  1, 
Tier  1 
Tter  0 
Tier  1, 
Tier  1 
Tier  0 
Tier  1, 
Tier  1 
Tier  0 
Tier  1, 
Tier  1 
Tier  0 
Tier  1, 
Tier  1 


041 

041 

041 

041 

041 

041 

041 

041 

0.41 

NMHC 


0.32 
0.25 


OMHCE 


0.32 
0.25 


0.34 
0.32 
0.25 

0.32 
0.25 


OMNMHCE 


CO 


0.41 
0.41 
0.41 


'  The  applicable  useful  life  is  5  years  or  50,000  miles,  whichever  first  occurs. 


0.32 

0.25 


34 

34 
34 

34 

34 
34 

34 

34 
34 
34 
34 
3.4 
34 
34 
34 


NOy 


1.0 

04 
OA 

ro 
1  0 

TO 

1  0 
04 

04 

vo 
04 
04 

1.0 
04 
04 


iil..l(.l.<lf.-i  Keuisi.r  /  Vol.  59.  No.  182  /  Wednesday.  S<-jrt.-: -1  er  21.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  182  /  Wednesday,  September  21.  1994  /  Rules  and  Regulations 4851 7 


inrjlC.}  .-(Ifij!    ReuisItT 


■)    \       iHj   /   \', .   :n"-.d.i',.   S.-^>«'!"i}H'r  ^1     1<^Q4   /  Rules  ar>«1  Ret;!ildtions 


Table  H94-4.— Full  Useful  Life  '  Standards  {g/ui)  for  Light-Duty  Vehicles  for  HCs.  CO  and  NOx 


Gasotine 
Gasoline 
Owsai 
Oieael 
MeOianol 
Methanol 
Natural  Gas 
Natural  Gas 

LPG  — 

LPG _ 


NMHC 


0.31 

oil 

0.31 

o'si 


OMHCE 


OMNMHCE 


a3i 


CO 


42 
42 
42 


A2 
4.2 


NO. 


0.60 
125 
0J60 

0.60 

6!eo 


'  The  jDpHc^ble  uselii  life  is  10  year*  or  1 00.000  mies.  «*»chewer  first  ooous.  eKoepI  that  no  entorcerrwr*  les^  w«  be  done  beyond  7 
years  or^!o00  miet.  «^ichever  lirsJ  occurs. 


Table  H94-6.— *»^ErtMEt)iATE  Use- 
ful Life'  Stanoards  (g^i)  for 
Light-Duty  Vi    «,,  i  .  for  PM 


flMi 


Gatdine 
GaaoNne 
Diesel  .... 


Methanol 
hMtmwt  — 
Natural  Gas 
Natural  Gas 

LF>G 

LPG  


Stwxtanls 


TwrO 
Tier  1 
TierO 
Tiarl 
r«rO 
Tier  I 
TiarO 
Tier  1 
TierO 
Tierl 




0.08 
0.20 



008 
»0.20 

10.06 

»020 

0.08 



'a20 
008 

PM 


'The  applicable  useful  bfe  a  5  years  or 
50.000  rrwes.  iMtwchever  first  occurs 
'  Applicable  only  to  d«sel-cycle  vehcles. 


TABLE  H94-7.— Full  Useful  Life' 
Standards  (g/mi)  for  Light-Duty 
Vehicles  for  PM 


Fuel 


Gasoline 

Gaaoln* 

OiMOl  ....- 

Diesel 

Methanol  

Methwtol 

Natural  Gas  _ 
Natural  Gas  . 

LPG 

LPG 


Slandards 


TierO 
Twrl 
TwrO 
Tierl 
TierO 
Tiarl 
TmO 
Tiarl 
TmO 
riar  1 


PM 


77.  Section  86.708-58  of  subpart  H  is 
amended  by  revising  Tables  H98-1  and 
H98-2  following  paragraph  (a)(l)(i)  to 
reed  as  follows: 


- §86.708-98     In-usf  emission  sujndards  lor 

0.10  1998  and  later  model  year  light-duty 

vehicles. 

010 


0.10 

"o"ib 

Old 


(aMDti)*   *   * 


'The  applicable  use*c  i?^     s  10  years  or 
100.000  milBS.  whnhevet  tast  occurs,  eacepi 

that  no  enlorcement  testing  will  tie  done  be- 
yond 7  years  or  76,000  rmles.  whichever  first 
occurs. 


Table  H98-1.— Intermediate  Useful  Life'  Standards  (g/mi) 

FOR  Light-Duty  Vehicles 

Fuel 

THC 

NMHC 

omhce 

omnmhce 

CO 

NOx 

PM 

(Xtuu^iinti                                                             

0.41 

a4i 

0.41 

025 

0'25 
025 

3.4 
34 
3.4 
34 
34 

0.4 
1.0 
04 
0.4 
0  4 

0.08 

Diesel — . 

Methanol 

^.^ 

0J)8 

0.41 

008 

Natural  Gas 
LPG 

■• 

008 

008 

'  The  applicable  useful  life  is  5  years  or  50.000  miles,  whchever  first  occurs. 

Table  H98-2.— Full  Useful  Life  '  Standards  (g/mi)  for  UGht-Duty  Vehicles 


Fual 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NOx 

PM 

Gaabfine - 

Diesel  _ 

Methanol 

Natural  Qaa  ..... 
LPG 

- - 

0.31 
0.31 

4.2 
42 
42 
42 
42 

06 
1.25 
0.6 
06 
0.6 

0.10 

- 

0.10 

0.31 

0.10 

0.31 
0.31 

0.10 

..  .      ..— .- 

" 

0.10 

'  The  applicatile  useful  life  is  10  years  or  100.000  rmles.  whichever  first  occurs,  except  that  no  enforcement  testing  will  be  done  beyond  7 
years  orTsflOO  mdes.  i*tnctwver  first  occurs. 
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Table  H94-9.— Intermediate  Useful  Life  '  Standards  (g/mi)  for  Light  Light-Duty  Trucks  for  HCs  CO  and 

NOx 


Fuel 


Gasoline  .... 
Gasoline  .... 
Gasoline  .... 
Gasoline  .... 
Gasoline  .... 
Gasoline  .... 

Diesel 

Diesel 

Diesel 

Diesel 

Diesel 

Diesel 

Methanol  ..... 
Methanol  ..... 

Methanol 

Methanol 

Methanol 

Methanol 

Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG  

LPG  

LPG  

LPG  

LPG  

LPG  


LVW  (lbs) 


0-3750 

0-3750 

0-3750 

3751-5750 

3751-5750 

3751-5750 

0-3750 

0-3750 

0-3750 

3751-5750 

3751-5750 

3751-5750 

0-3750 

0-3750 

0-3750 

3751-5750 

3751-5750 

3751-5750 

0-3750 

0-3750 

0-3750 

3751-5750 

3751-5750 

3751-5750 

0-3750 

0-3750 

0-3750 

3751-5750 

3751-5750 

3751-5750 


Standards 


Tier  0  . 
Tier  1  . 
Tier  1  ., 
Tier  0 . 
Tier  1 1 
Tier  1  . 
Tier  0 ., 
Tier  1 1 
Tier  1  ., 
Tier  0  ., 
Tier  1 1 
Tier  1  .. 
Tier  0  .. 
Tier  1 , 
Tier  1  .. 
Tier  0 .. 
Tier  1| 
Tier  1  .. 
Tier  0  .. 
Tier  1 1 
Tier  1  .. 
Tier  0  .. 
Tier  1 1 
Tier  1  .. 
Tier  0  .. 
Tier  1 , 
Tier  1  .. 
Tier  0  .. 
Tier  1 1 
Tier  1  .. 


THC 


0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 


0.80 
0.80 
0.80 
0.80 
0.80 
0.80 


NMHC 


032 
0.25 

041 
0.32 


0.32 
0.25 


0.41 
0.32 


0.67 
0.32 
0.25 
0.67 
041 
0.32 


0.32 
0.25 


041 
0.32 


OMHCE 


OMNMHCE 


0.80 
0.80 
0.80 
0.80 
0.80 
0.80 


0.32 
0.25 


0.41 
0.32 


10 


10 
6.7 


CO 


10 
52 
3.4 

10 
6.7 
4.4 

10 
52 
3.4 

10 
6.7 
4.4 

10 
52 
3.4 

10 
6.7 
4.4 

10 
52 
3.4 

10 
6.7 
4.4 
12 
52 
3.4 
1.7 
0.7 
4.4 


NOx 


12 

04 

04 

17 

0.7 

0.7 

12 

12 

1.0 

1.7 

17 

097 

1.2 

04 

04 

1.7 

0.7 

07 

12 

04 

04 

1.7 

0.7 

0.7 

04 
04 


07 


'  The  applicat)le  useful  life  is  5  years  or  50,000  miles,  whichever  first  occurs. 

Table  H94-io.— Full  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks  for  HCs,  CO  and  NOx 


Fuel 


Gasoline  .... 
Gasoline  .... 
Gasoline  .... 
Gasoline  .... 

Diesel 

Diesel 

Diesel 

Diesel 

Methanol  ..... 
Methanol  ...., 

Methanol 

Methanol 

Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG  

LPG  

LPG  

LPG  


LVW  (lbs) 


0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 


Standards 


Tier  0 
Tier  1  , 
Tier  0  . 
Tier  1  , 
Tier  0  . 
Tier  1  . 
Tier  0  . 
Tier  1  . 
Tier  0  . 
Tier  1  . 
Tier  0  . 
Tier  1  . 
Tier  0  . 
Tier  1  . 
TierO  . 
Tier  1  . 
Tier  0  . 
Tier  1  . 
Tier  0  . 
Tier  1  . 


THC2 


0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 


NMHC 


0.31 


2.93 
2.93 
2.93 
2.93 
0.80 
0.80 
0.80 
0.08 


0.40 


0.31 


040 


0.67 
0.31 
0.67 
0.40 


0.31 


0.40 


0MHCE2 


0.80 
0.80 
0.80 
0.80 


OMNMHCE' 


0.31 


0.40 


CO' 


10 

42 
10 

5.5 
10 

42 
10 

5.5 
10 

42 
10 

5.5 
10 

42 
10 

5.5 
10 

42 
10 

5.5 


NOn' 


12 

060 

1.7 

097 

12 

125 

1.7 

097 

12 

060 

1.7 

097 

12 

060 

17 

0  97 

12 

0  60 

1.7 

097 


'  The  applicable  useful  life  is  10  years  or  100,000  miles,  which  ever  first  occurs,  except  that  no  enforcement  testing  wiH  be  done  beyond  7 
years  or  75,000  miles,  whichever  first  occurs.  " 

2  The  applicable  useful  life  is  1 1  years  or  120.000  miles,  whichever  first  occurs. 


78.  Section  86.709-94  of  subpart  H  is 
amended  bv  revising  Tables  H94-9, 
H94-10,  H94-12  and  H94-13  following 
paragraph  (a)(l)(i)(A)(J].  and  Tables 
H94-15.  H94-16  and  H94-18  following 


paragraph  (aMlMii)(A)(2).  to  read  as 
follows: 

SM.709-^    In-us^  nmtssion  slandards  lor 

1M4aBd  later  model  year  1 19.*! t  duty  triiCks. 


(i)*    ' 
(A)* 

(3)* 


(iKD* 


Table  H94-1 2.— Intermediate  Useful  Life'  Standards  (GyMi)  for  Light  Light-Duty  Trucks  for  PM 


Fuel 


Gasoline 


LVW  (lbs) 


0-3750 


Standards 


TierO 


PM 
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Table  H94-1 2.— Intermediate  Useful  Life  '  Standards  (g/mi)  for  Light  Light-Duty  Trucks  for  PM— Continued 


Fuel 


Gasorine  „_. 

Gasoline  . 

Gasoline  . 

Diesel 

Diesel 

Dtesel „ 

Diesel -. 

Methanol  .... 

Methanol 

Methanol  ... 
Methanol  .... 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG 

LPG 

LPG _. 

LPG 


LVW(lt») 


0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 


Stai'xlatds 


Tier  1 
T»erO 
Tier  1 
TierO 
Tter  1 
TierO 
Tter  1 
TterO 
Tier  1 
TterO 
Tier  1 
TierO 
Tier  1 
TierO 
Tter  1 
TterO 
Tter  1 
TterO 
Tier  1 


PM 


0.08 


0.06 
026 

0.06 
0.13 
0.06 


0.06 

OM 

'0.26 

0.06 

»0.13 
0.08 

20.26 
0.08 

«0.13 
0.08 


'  The  appttcatole  useful  life  is  5  years  or  50,000  mles.  whichever  first  occurs. 
'Applicable  only  to  diese*-cycle  vehcles. 

Table  H94-13.— Full  Useful  Lfe  ^  Standards  (g/mi)  for  Light  Light-Duty  Trucks  for  PM 


Fuel 


Gasoline 
Gasoline 
Gasoline 
Gasoline 
Diesel  .... 
Diesel  .... 
Diesel  .... 
Diesel 


Methanol  

Methianol 

Methanol 

Methanol  _ 

Natural  Gas  

Natural  Gas 

Natural  Gas  

Natural  Gas 

LPG 

LPG _. 

LPG 

LPG 


LVW<it>s) 


0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

O-3750 

3751-5750 

3751-5750 

O-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 

0-3750 

0-3750 

3751-5750 

3751-5750 


Standards 


Tier  0 
Tier  1 
TiarO 
Tier  1 
TierO 
Tier  1 
Tier  0 
Tier  1 
TierO 
Tier  1 
TierO 
Tier  1 
TierO 
Tier  1 
TierO 
Tter  1 
TiarO 
Tter  1 
TierO 
Tier  1 


PM 


0.10 


0.10 

026 
0.10 

0.13 
0.10 


0.10 


0.10 
20.26 

0.10 
*0.13 

0.10 
20.26 

0.10 
'0.13 

0.10 


'  The  appicaWe  useful  lite  is  10  years  or  100,000  miles,  whichever  first  occurs, 
years  or  /5,000  miles,  whchever  Itrst  occurs. 
'Applicable  only  to  diesel^yOle  vehicles. 


except  tt^  no  enforcement  testing  will  be  done  beyond  7 


(»)•   *   • 


{2)' 


Table  H94-15.— iNTEflMEOiATE  Useful  Life  '  Standards  (g/mi)i  for  Heavy  LK3ht-0uty  Trucks  for  HCs.  CO  amd 

^40x 


Fuel 

LVW(t)s) 

ALVW  (lbs) 

Stand- 
ards 

THC 

oimcE 

OMNMHCE 

CO 

MOk 

Gasoline  

0-3750 
>3750 

Tier  0  ... 
TierO  ... 
Tier  1,  .. 
Tierl  ._ 
Tier  1,  .. 
Tier  1  ... 
TierO_ 
Tier  0  ... 
Tier  1,  .. 

0.80 
0.80 
0.80 
OJO 
080 
0.80 
0^ 
0.80 
0.80 

10 

10 
5.5 
4.4 
62 
5.0 

10 

10 
5.5 

1.2 

Gasoline  

1  7 

Gasolir>e  

3751-5750 
3751-6750 

>5750 
>5750 

'3751^756 

0.40 
0.32 
0.49 
0.39 



088 

Gasoline         .     _ 



07 

Gasoline  

1  36 

Gasolir>e  

0^3750 
>3750 
0-3750 

1  1 

Diesel  

^2 

Diesel  

0.40 

^  J 

DiaMi 

12 
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TABLE  H94-1 5.— INTERMEDIATE  USEFUL  LIFE  ^  STANDARDS  (G/MI)l  FOR  HEAVY  LlGHT-DUTY  TRUCKS  FOR  HCS.  CO  AND 

NOx — Continued 


Fuel 


Diesel  

Diesel  

Diesel  

Diesel  

Diesel  

Methanol 

Mettianol 

Mettwnol 

Methanol 

Methanol 

Mettianol 

Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG  

LPG 

LPG  

LPG  

LPG  

LPG  


LVW  (tos) 


>3750 


0-3750 
>3750 


0-3750 
>3750 


0-3570 
>3750 


0-3570 
>3750 


ALVW  (lbs) 


3751-5750 

3751-5750 

>5750 

>5750 

>5750 


_L 


3751-5750 

3751-5750 

>5750 

>5750 


3751-5750 

3751-5750 

>5750 

>5750 


3751-5750 

3751-5750 

>5750 

>5750 


Stand- 
ards 


Tier  I1 
Tier  1  . 
Tier  I1 
Tier  1, 
Tier  1  . 
TierO  . 
Tier  0  . 
Tier  1| 
Tier  1  . 
Tier  I1 
Tier  1  . 
Tier  0  . 
Tier  0  . 
Tier  1 , 
Tier  1  . 
Tier  1 , 
Tier  1  . 
TierO. 
Tier  0  . 
Tier  1|  . 
Tier  1  .. 
Tier  1,  . 
Tier  1  .. 


THC 


0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 


1 


0.80 
0.80 

0.80 
0.80 
0.80 
0.80 


NMHC 


0.40 
0.32 
0.49 
0.49 
0.39 


0.67 
0.67 
0.40 
0.32 
0.49 
0.39 


0.40 
0.32 
0.49 
0.39 


OMHCE 


0.80 
0.80 
0.80 
0.80 


'  The  applicat)le  useful  lite  is  5  years  or  50,000  miles,  whichever  first  occurs. 


OMNMHCE 


0.40 
0.32 
0.49 
0.39 


CO 


5.5 
4.4 
6.2 
62 
5.0 

10 

10 
5.5 
4.4 
6.2 
5.0 

10 

10 
5.5 
4.4 
6.2 
5.0 

10 

10 
5.5 
4.4 
6.2 
5.0 


NOx 


1.7 
0.98 

^2 

1.7 

1.53 

^2 

1.7 

0.88 

0.7 

1.38 

1.1 

1.2 

1.7 

0.88 

0.7 

1.38 

1.1 

^2 

1.7 
0.88 

0.7 
1.38 

1.1 


Table  H94-16.— Full  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  HCs.  CO  and  N0> 


Fuel 


Gasoline  .... 
Gasoline  .... 
Gasoline  ..... 
Gasoline  ..... 

Diesel  

Diesel  

Diesel  

Diesel  

Methanol 

Methanol 

Methanol 

Methanol 

Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG  

LPG  

LPG  

LPG  


LVW  (bs) 


0-3750 
>3750 


ALVW  (lbs) 


0-3750 
>3750 


0-3750 
>3750 


0-3750 
>3750 


0-3750 
>3750 


3751-5750 
>5750 


Stand- 
ards 


3751-5750 
>5750 


3751-5750 
>5750 


3751-5750 
>5750 


3751-5750 
>5750 


TierO 
TierO 
Tierl 
Tier  1 
TierO 
Tier  0 
Tier  1 
Tier  1 
TierO  . 
Tier  0 
Tier  1  . 
Tier  1  . 
Tier  0  . 
Tier  0  . 
Tier  1  . 
Tier  1  . 
Tier  0  . 
Tier  0  . 
Tier  1  . 
Tier  1  . 


THC  2 


0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 
0.80 


NMHC 


0.80 
0.80 
0.80 
0.80 


0.46 
0.56 


OMHCE 2 


0.46 
0.56 


0.67 
0.67 
0.46 
0.56 


0.46 
0.56 


0.80 
0.80 
0.80 
0.80 


OMNMHCE ' 


0.46 
0.56 


CO' 


'The  appjjc^ite  useful  life  is  11  years  or  120,000  miles,  whichever  first  occurs,  except  that  no  enforcement  testinq 
years  or  90,000  miles,  whichever  first  occurs. 
2  The  applicable  useful  life  is  11  years  or  120.000  miles,  whichever  first  occurs. 


10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 

10 

10 
6.4 
7.3 


1.2 

1.7 

0.98 

1.53 

1.2 

1.7 

0.98 

1.53 

1.2 

1.7 

0.98 

1.53 

1.2 

1.7 

0.98 

1.53 

1.2 

1.7 

0.98 

1.53 


win  be  done  beyond  7 


Table  H94-1 8.— Intermediate  Useful  Life^  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  PM 


Fuel 


Gasoline 
Gasoline 
Gasoline 
Gasoline 
Diesel  .... 
Diesel  .... 
Diesel  .... 


LVW  (lbs) 


0-3750 
>3750 


0-3750 
>3750 


ALVW  (lbs) 


3751-5750 
>5750 


3751-5750 


Standards 


TierO 
TierO 
Tierl 
Tierl 
TierO 
TierO 
Tierl 


PM 


0.10 
0.12 
0^6 
0.13 
0.10 


.Atfftpirk  W7 I I 


I :.»*.._    /    ir<..l      en     Nl.- 


100      /     VV«^n< 


QontorrvKur   91      1 QQ4    /    Riilpc  anH    Rpoiilatinns 


r^ritir-'.)      o. 


.,       J      \7r^\ 


<oo      /     1*J_J. 
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Table  H94-1 8.— Intermediate  Useful  Life  '  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  pm— Continued 


Fuel 


Diesel 

Meltianol  .... 
Metfianol  .. 
Methanol  .. 
Methanol  ... 
Natural  Gas 
Natural  Gas 
Natural  Gas 
Natural  Gas 

LPG 

LPG  

LPG  

LPG  


LVW(lbs) 


0-3750 
>3750 


0-3750 
>3750 


0-3750 
>3750 


ALWV  (lbs) 


>5750 


3751-5750 
>5750 


3751-5750 
>5750 


3751-5750 
>5750 


Standards 


Tier  1 
Tier  0 
Tier  0 
Tier  1 
Tier  1 
Tier  0 
TierO 
Tier  1 
Tier  1 
Tier  0 
TierO 
Tier  1 
Tier  1 


PM 


0.12 


0.10 

012 

^0  26 

^0.13 

0.10 

012 

^0.26 

^0.13 

0.10 

0.12 


'  The  applicable  useM  Nf e  is  5  years  or  50,000  miles,  whichever  first  occurs. 
'Applicable  only  to  diesel<ycle  vehicles 


79.  Section  86.709-99  of  subpart  H  is 
amended  by  revising  Tables  H99-1  and 
H99-2  following  paragraph  (a)(l)(i)(A). 


and  Tables  H99-3  and  H99— 1  following 
paragraph  (a)(l)(ii)(A).  to  read  as 
follows: 


f  M.709-O9    In-use  emission  standards  for 
1W9  and  later  model  year  iight-duty  trucks. 


(aKl)(i)(A)*   •   • 

Table  H99-1.— Intermediate  Useful  Life^  Standards  (g/mi)  for  Light  Light-Duty  Trucks 


Fuel 

LVW(lb6) 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NOx 

PM 

Gasoline  

GaaoUnt 

nieael                                          

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

025 
032 
025 
0.32 

3.4 
4.4 
3.4 
4.4 
3.4 
4.4 
3.4 
4.4 
3.4 
4.4 

0.4 

0.7 

1.0 

0.97 

0.4 

07 

0.4 

0.7 

0.4 

0.7 

008 

008 

0.08 

Diesel  ~ 

Mettianol                                       

008 

0.25 
0.32 

0.08 

Methanol                         

008 

Natural  Cy»A 

025 
032 
0.25 
0.32 

008 

MAtiiral  flajK 

008 

LPG  „ 

LPG  

008 

008 

'  The  applicable  useful  life  is  5  years  or  50,000  miles,  whichever  first  occurs. 

Table  H99-2.— Full  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks 


Fuel 

LVW  (lbs) 

THC  2 

NMHC 

OMHCE 2 

OMNMHCE ' 

CO' 

NOx' 

PM' 

GasoUne 

Gasoline 

Diesel 

Diesel  ....„ 

Methanol 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0-3750 
3751-5750 

0.80 
080 
0.80 
080 

0.31 

040 

031 
040 

4.2 
5.5 
4.2 
5.5 
4.2 
5.5 
4.2 
5.5 
4.2 
5.5 

06 

097 

1.25 

0.97 

06 

097 

0.6 

0.97 

0.6 

0.97 

010 

0  10 

0  10 

010 

080 
0  80 

0.31 
0.40 

0.10 

Mettianol                                .  „  .    .    . 

010 

Natl  iral  CX»n                               

031 

040 

0.31 
040 

010 

Natucal  Ga» 

0  10 

LPG 

0.80 
0.80 

010 

LPG  

0  10 

'The  applicable  useful  life  is  10  yeras  or  100,000  miles,  whichever  first  occurs,  except  that  no  enforcement  testing  will  be  done  beyond  7 
years  o*  75,000  miles,  whichever  first  occurs 
'  The  applicable  useful  life  is  1 1  years  or  120,000  miles,  whichever  first  occurs 


(ii)(A) 


Table  H99-3.- 

-INTERMEDIATE  USEFUL  LIFE  '  STANDARDS  (G/Ml)  FOR  HEAVY  LiGHT-DUTY  TRUCKS 

Fuel 

ALVW  (lbs) 

THC 

NMHC 

OMHCE 

OMNMHCE 

CO 

NOx 

PM 

Gasoline 

3751-5750 

>5750 

3751-5750 

0.80 
0.80 
0.80 

032 
039 
032 

4.4 
5.0 
4.4 

07 

1.1 
0.98 

0.10 

Gasoline     - 

0.12 



O.tO 

Fed<'ral  Register  /  Vol.  59.  No.  182  /  Wednesday.  September  21,  1994  /  Rules  and  Regulations 48521 


Table  H99-3.— Intermediate  Useful  Life  ^  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks— Continued 


Fuel 

ALVW  (lbs) 

THC 

Nf^HC 

OMHCE 

OMNMHCE 

CO 

NOx 

PM 

Diesel  „ _ 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 

0.80 

0.39 

0^32 
0.39 
0.32 
0.39 

5.0 
4.4 
5.0 
4.4 
5.0 
4.4 
5.0 

1.53 
0.7 
1.1 
0.7 
1.1 
0.7 
1.1 

0.12 
0.10 
0.12 
0.10 
0.12 
0.10 
0.12 

Ntethanol  _ 

0.80 
0.80 

0.32 
0.39 

Methanol  

Natural  Gas 

Natural  Gas _ 

LPG  _ „ 

0.80 
0.80 

LPG  _ 

'  The  applicable  useful  life  is  5  years  or  50,000  miles,  whichever  first  occurs. 


Table  H99-^.— Full  Useful  Life  ^  Standards  (g/w)  for  Heavy  Ught-Duty  Trucks 


Fuel 

ALVW  (lbs) 

THC  2 

NMHC 

OMHCE 2 

OMNMHCE ' 

CC 

NOv' 

PM' 

Gasoline „ 

3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 
3751-5750 

>5750 

0.80 
0.80 
0.80 
0.80 

0.46 
0.56 
0.46 
0.56 

6.4 
7.3 
6.4 
7.3 
6.4 
7.3 
6.4 
7.3 
6.4 
7.3 

0.98 

1.53 
098 
1.53 
0.98 
1.53 
0.98 
1.53 
098 
1.53 

0.10 
0.12 
0.10 
012 

010 
0.12 
0.10 
0.12 
0.10 
0.12 

Gasoline _ _ 

Diesel  _ 

5746 
0.56 

Diesel 

♦Methanol  „ 

aso 

0.80 

Methanol  _ 

Natural  Gas 

0.46 
0.56 
0.46 
0.56 

Natural  Gas 

6m 

0.80 

LPG  _ 

LPG  

'  The  applicable  useful  life  is  11  years  or  120,000  miles,  virhichever  first  occurs,  except  that  no  enforcement  testing  will  be  done  beyond  7 
years  or  90,000  miles,  whichever  first  occurs. 
2  The  applicable  useful  life  is  1 1  years  or  120,000  miles,  whichever  first  occurs. 


80a.  Section  86.884-1  of  subpart  I  is 
revised  to  read  as  follows: 

§86.884  1     General  applicability. 

The  provisions  of  this  subpart  are 
applicable  to  new  petroleum -fueled 
diesel  heavy-duty  engines  tjegiruung 
with  the  1984  model  year,  methanol- 
fueled  diesel  heavy-duty  engines 
beginning  with  the  1990  model  year  and 
natural  gas-fueled  and  liquefied 
petroleum  gas-fueled  diesel  heavy-duty 
engines  beginning  with  the  1997  model 
year.  The  provisions  of  this  subpart  are 
optional  prior  to  the  1997  model  yeiu- 
for  natural  gas-fueied  and  liquefied 
jjetroleum  gas-fueled  diesel  heavy-duty 
engines. 

§86  884^     [Amended]. 

80b.  Section  86.884-4  is  amended  by 
revising  the  words  "86.084— 4(a)"  to  read 
"86.084-*". 

81.  The  title  of  subpart  M  is  revised 
to  read  as  foUovirs: 

Subpart  M — Evaporative  Emission  Test 
Procedures  for  New  Gasoline-Fueled, 
Natural  Gas-fueied,  Liquefied 
Pet'-oleum  Gas-Fueled  ard  Methanol- 
Fueled  Heavy-Duty  Vehicles 

8;ia.  Section  85.1201-90  of  subpart  M 
is  amended  by  revising  paragraph  (a)  to 
read  as  follows: 


§86.1201-90    ApplicabiUty. 

(a)  The  provisions  of  this  subpart  are 
applicable  to  new  gasoline-fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas-fueled  and  methanoi-fueled  heavy- 
duty  vehicles. 

*  *        *        •        « 

82b.  Section  86.1204  is  added  to 
subpart  M  to  read  as  follows: 

§86.1204    Section  numbeang 

The  section  numbering  system  set 
forth  in  §86.104  applies  to  this  subpart. 

83.  Section  86.1205-90  of  subpart  M 
is  amended  by  revising  paragraph  (a)  to 

read  as  follows: 

§  86  1 205-90    Introducbon,  structure  of 
sut>part 

(a)  This  subpart  describes  the 
equipment  required  and  the  procedures 
to  follow  in  order  to  determine 
evaporative  emission  levels  from 
gasoline-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanoi-fueled  heavy-duty  vehicles. 

*  *         *        •        * 

84.  Section  86.1206-96  of  subpart  M 
is  amended  by  revising  the  introductory 
text  to  read  as  follows: 


§86  1206-96 
overview. 


Equipment  required; 


This  subpart  specifies  procedures  for 
testing  of  gasoline-fueled,  natural  gas- 
fueled,  liquefied  petroleum  gas-fueled 
and  methanoi-fueled  heavy-duty 


vehicles.  Equipment  required  and 
specifications  are  as  follows: 

***** 

85.  Section  86.1207-96  of  subpart  M 
is  amended  by  revising  paragraph  (bKl) 
to  read  as  follows: 

§ 86. 1 207-^    Sampling  and  analytical 
systems;  evaporative  emissions. 

*         «         «  »         • 

(b)*  •  • 

(1)  For  gasoline-fueled,  liquefied 
petroleum  gas-fueled,  natural  gas-fueled 
and  methanoi-fueled  vehicles  a 
hydrocarbon  analyzer  utilizing  the 
hydrogen  flame  ionization  principle 
(FID)  shall  be  used  to  monitor  the 
atmosphere  within  the  enclosure  (a 
heated  HD  (HFID)  (235*  ±1 5  °F  (1 1 3 
±8  °C))  is  required  for  methanoi-fueled 
vehicles).  Provided  evaporative 
emission  results  are  not  affected,  a 
probe  may  be  used  to  detect  or  \  erifj' 
hydrocarbon  sources  during  a  running 
loss  test.  Instrument  bypass  flow  may  be 
returned  to  the  enclosure.  The  FTD  shall 
have  a  response  time  to  90  percent  of 
final  reading  of  less  than  1 .5  seconds. 
***** 

86.  A  new  section  86.1213-94  is 

added  to  subpart  M  to  read  as  follows: 

§  66  1 21 3-94    Fuel  specifications. 

(a)  Gasoline  fuel.  (1)  Gasoline  havmg 
the  following  specifications  will  be  used 
in  emissions  testing  for  gasoline-fueled 
vehicles. 
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Item 


Octane,  research,  ma% 

Sensitivity,  rmn 

Lead  (cxganic)  ^tJ  S.  gal 

(g/ liter)     

Distillation  range: 

IBP  "F  

CC)  

10  pet  pant  'F  

(°C)  

50  pet.  pant  'F  

rc)    

90  pet  poinl  "F  

(°C)  

EP.  ma*.  'F 

{°C)  

Sulphur,  max.  wt.  pet 

Phosp^lorous,  max  g/U.S.  gal. 

(gi'liter) 

RVP.  psi 

(hPa)    

Hydfocartxxi  composrtioo: 

Olefins,  max  pet 

Aromatics.  max.  pet 

Saturates 

'  Maximom. 
^RemairKJer. 


ASTM  test 
method  No 


02699 
D3237 

D86 

D86 

086 

086 

D86 

01266 
03231 

0323 


01319 
01319 
01319 


Value 


93 

75 

'0  050 

M0.013) 

75-95 

(23.9-35) 

120-136 

(48.9-57  2) 

200-230 

(93.3-110) 

300-325 

(148  9-1628) 

415 

(212.8) 

0.10 

0  005 

(00013) 

87-92 

(60  0-634) 

10 
35 
(^) 


(2)  (i)  Unleaded  gasoline 
representative  of  commercial  gasoline 
which  will  be  generally  available 
through  retail  outlets  shall  be  used  in 
service  accumulation 

(ii)  The  octane  rating  of  the  gasoline 
used  shall  be  no  higher  than  1.0 
Research  octane  number  above  the 
minimum  recommended  by  the 
manufacturer  and  have  a  minimum 
sensitivity  of  7.5  octane  numbers,  where 
sensitivity  is  defined  as  the  Research 
octane  numtxjr  minus  the  Motor  octane 
number. 

(iii)  The  Reid  Vapor  Pressure  of  the 
gasoline  used  shall  be  characteristic  of 
the  motor  fuel  used  during  the  season  in 
which  the  service  accumulation  takes 
place. 

(3)  The  specification  range  of  the 
gasoline  to  be  used  under  paragraphs 
(a)(1)  and  (a)(2)  of  this  section  shall  be 
reported  in  accordance  with  <i  86.094- 
21(b)(.3) 

(b)  MetbannI  fui'l  (1)  Methanol  fuel 
used  in  evaporative  emission  testing 
and  in  service  accumulation  of 
methanol-fueled  vehicles  shall  be 
representative  of  commercially  available 
methanol  fuel  and  shall  consist  of  ;it 
least  50  percent  methanol  (CH.C)M)  by 
volume. 


(i)  Manufacturers  hhall  nMoinmend 
the  methanol  fuel  to  be  used  for  testing 
and  service  accumulation. 

(ii)  The  Administrator  shall  determine 
the  methanol  fuel  to  be  used  for  testing 
and  service  accumulation. 

(2)  Other  methanol  fuels  tnay  be  used 
for  testing  and  service  accumulation 
provided: 

(i)  They  are  commercially  available; 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  thai, 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Use  of  a  fuel  listed  under 
paragraph  (b)(1)  of  this  section  would 
have  a  detrimental  effect  on  emissions 
or  durability:  and 

(iv)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  sp>ecification  range  of  the 
methanol  fuels  to  be  used  under 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  shall  be  reported  in  accordance 
with  §86.094-2 1(b)(3). 

(c)  Mixtures  of  petroleum  and 
methanol  fuels  for  flexible  fuel  vebicles 
(1)  Mixtures  of  petroleum  ajid  methanol 
fuels  used  for  exhaust  and  evaporative 
emission  testing  and  service 
accumulation  for  flexible  fuel  vehicles 


shall  be  within  the  range  of  fuel 
mixtures  for  which  the  vehicle  was 
designed. 

(2)  Manufacturer  testing  and  serxice 
accumulation  may  be  performed  using 
only  those  mixtures  (mixtures  may  be 
different  for  exhaust  testing,  evaporative 
testing  and  service  accumulation) 
expected  to  result  in  the  highest 
emissions,  provided: 

(i)  The  fuels  which  constitute  the 
mixture  will  be  used  in  customer 
service; 

(ii)  Information,  acceptable  to  thp 
Administrator,  is  provided  by  the 
manufacturer  to  show  that  the 
designated  fuel  mixtures  would  result  in 
the  highest  emissions;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  be  reported  in 
accordance  with  §86.094-21(b)(3). 

(d)  Natural  gas  fuel.  (1)  Natural  gas 
fuel  having  the  following  specifications 
will  be  used  in  evaporative  emission 
testing  and  in  service  accumulation  of 
natural  gas-fueled  vehicles  shall  be 
commercially  available  natural  gas  fuel. 


Natural  Gas  Certification  Fuel  Specifications 


Item 


Methane 


min.  mole  pet 


ASTM  lest 

mettxx) 

No. 


01945 


Value 


Natural  Gas  CERTiFiCATiON  Fuel  Specifications— Continued 


Item 


Ethane 

Ci  and  higher 

C^  and  higher 

Oxygen  

Inert  gases: 

Sum  of  CO:  and  N.- 
Odorant ' 


max.  mole  pet 
max.  mole  pot 
max.  mole  pet 
max.  mole  pet 

max.  mole  pet 


ASTM  test 

method 

No. 


D1945 
D1945 
01 945 
01545 

01945 


Value 


4.5 
23 
0.2 
06 

4.0 


'  The  natural  gas  at  ambient  conditions  must  have  a  distinctive  odor  potent  enough  for  its  presence  to  be  detected  down  to  a  concentration  in 
air  of  not  over  '/fe  (one-fifth)  of  the  lower  limit  of  flammability. 
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(2)  Natural  gas  fuel  represe.atative  of 
commercial  natural  gas  which  will  be 
generally  available  through  retail  outlets 
shall  be  used  in  serv-ice  accumulation 

(3)  Other  natural  gas  fuels  may  be 
used  for  emission  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available: 
(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(4)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (d)(1). 
(d)(2)  and  (d)(3)  of  this  section  shall  be 
reported  in  accordance  with  §  86.094- 
21(b)(3). 

(e)  Liquefied  petroleum  gas-fuel.  (1) 
Liquefied  petroleum  gas-fuel  used  in 
evaporative  emission  testing  and  in 
service  accumulation  of  liquefied 
petroleum  gas-fueled  vehicles  shall  be 
commercially  available  liquefied 
petroleum  gas-fuel. 

(i)  Manufacturers  shall  recommend 
the  liquefied  petroleum  gas-fuel  to  be 
used  for  testing  and  service 
accumulation. 

(ii)  The  Administrator  shall  determine 
the  liquefied  petroleum  gas-fuel  to  be 
used  for  testing  and  service 
accumulation. 

(2)  Other  fiquefied  petroleum  gas 
fuels  may  be  used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available; 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (e)(1)  and 
(e)(2)  of  this  section  shall  be  measured 
in  accordance  with  ASTM  D2163-91 


and  reported  in  accordance  with 
§86.094-21(b)(3). 

87.  Section  86.1221-90  of  subpart  M 
is  amended  by  revising  paragraphs  (a) 
introductory  text.  {a)(2)  and  (b)(3).  and 
adding  paragraph  (e)  to  read  as  follo\vs: 


§86.1221-90 
calibration. 


Hydrocarbon  analyzer 


(a)  Initial  and  periodic  optimization  of 
detector  response.  Prior  to  its 
introduction  into  service  and  at  least 
annually  thereafter,  the  FID 
hydrocarbon  analyzer  shall  be  adjusted 
for  optimum  hydrocarbon  response. 
(The  HFID  used  with  methanol-fueled 
vehicles  shall  be  operated  at  235°  ±15°F 
(113°  ±8°C)).  Analyzers  used  with 
gasoline-fuel  and  liquefied  petroleum 
gas-fuel  shall  be  optimized  using 
propane.  Analyzers  used  with  natural 
gas-fuel  may  be  optimized  using 
methane,  or  if  calibrated  using  propane 
the  FID  response  to  methane  shall  be 
determined  and  applied  to  the  FID 
hydrocarbon  reading.  Alternate  methods 
yielding  equivalent  results  may  be  used, 
if  approved  in  advance  by  the 
Administrator. 
***** 

(2)  Optimize  on  the  most  common 
operating  range.  Introduce  into  the 
analyzer  a  propane  (or  methane  as 
appropriate)  in  air  mi.xture  with  a 
propane  (or  methane  as  appropriate) 
concentration  equal  to  approximately  90 
percent  of  the  most  common  operating 
range. 

***** 

(b)  *  *  • 

(3)  Calibrate  on  each  normally  used 
operating  range  with  propane  in  air  (or 
methane  in  air  as  appropriate) 
calibration  gases  having  nominal 
concentrations  of  15,  30.  45,  60.  75  and 
90  percent  of  that  range.  For  each  range 
calibrated,  if  the  deviation  from  a  least 
squares  best-fit  straight  line  is  two 
percent  or  less  of  the  value  at  each  data 
point,  concentration  values  may  be 
calculated  by  use  of  a  single  calibration 
factor  for  that  range.  If  the  deviation 


exceeds  two  percent  at  any  point,  the 
best-fit  non-linear  equation  which 
represents  the  data  to  within  two 
percent  of  each  test  point  shall  be  used 
to  determine  concentration. 
***** 

(e)  FID  response  factor  to  methane. 
When  the  FID  analyzer  to  be  u^pd  for 
the  analysis  of  natural  gas-fuebd 
vehicle  hydrocarbon  samples  has  been 
calibrated  using  propane,  the  methane 
response  factor  of  the  analyzer  shall  be 
established.  To  determine  the  total 
hydiocarbcn  FID  response  to  methane, 
known  methane  in  air  concentrations 
traceable  to  National  Institute  of 
Standards  and  Technology  (NIST)  shall 
be  analyzed  by  the  FID.  Several  methane 
concentrations  shall  be  analyzed  by  the 
FID  in  the  range  of  concentrations  in  the 
exhaust  sample.  The  total  hydrocarbon 
FID  response  to  methane  is  calculated  as 
follows: 

rcH4  =  FIDppm/SAMppm 
Where: 

(1)  rcH4  =  FID  response  factor  to 

methane. 

(2)  FIDppm  =  FID  reading  in  ppmC. 

(3)  SAMppm  =  the  known  methane 

concentration  in  ppmC. 
88.  Section  86.1227-96  of  subpart  M 
is  amended  by  revising  the  section 
heading  and  paragraphs  (b)  introductory 
text  and  (b)(2)  to  read  as  follows: 

§86.1227-96    Test  procedures;  overview. 

***** 

(b)  The  evaporative  emission  test 
(gasoline- fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled,  and 
methanol-fueled  vehicles)  is  designed  to 
determine  hydrocarbon  and/or 
methanol  evaporative  emissions  as  a 
consequence  of  diurnal  temperature 
fluctuation  urban  driving  and  hot  soaks 
during  engine-off  periods.  It  is 
associated  with  a  series  of  events 
representative  of  heavy-duty  vehicle 
operation,  which  result  in  hydrocarbon 
and/or  methanol  vapor  losses.  The  test 
procedure  is  designed  to  measure: 


I 
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(2)Runningl<  •  Milting  from  * 

sinnilat«ti  trip  on  a  chassis 
dynamometer,  raeasured  by  the 
enclosure  or  poinl-source  technique  (se«> 
§86.1234;  this  test  is  oot  required  U>r 
gaseous-fuiiled  vefaicit^);  and 

•  •        •         •         • 

89.  S«H:tion  B6.1230-96  of  subpart  M 
is  amended  by  revising  paragraphs  (a) 
and  (b).  to  n^ad  as  follows: 

§  86. 1 230-96    Test  sequence,  general 
requirements. 

(a)(1)  Gasoline-  and  methanolfueled 
vehicles.  The  test  sequence  shown  in 
figure  M96-1  of  this  section  shows  the 
Steps  encountered  as  the  test  vehi<:le 
undergoes  the  procedures  subsequently 
described  to  determine  conformity  with 
the  stan<lards  set  forth.  The  full  three- 
diumul  sequen<«depi<1ed  in  figure 
M96-1  tests  vehicles  for  all  sources  of 
evaporative  emissions.  The 
supplemental  two-diumai  test  sequence 
is  designed  to  verify  that  vehicles 
sufficiently  purg»;  their  evaporative 
canisters  during  the  dvnamooaeter  run. 
Sections  86  1232-96.  86.1233-96  and 
86.1238-96  describe  the  separate 
spedfications  of  the  supplemental  two- 
diumal  test  sequence. 

(2)  Gasnous-fueled  vehicles.  The  lest 
sequence  shown  in  figure  M96-1  of  this 
section  shows  the  steps  encountered  as 
the  lest  vehifrle  und«Tg«ies  the 
procedures  subsequeiilly  described  to 
determine  conformity  with  the 
standards  set  forth,  with  the  exception 
that  the  fuel  drain  and  fill  anri 
pre«;ondition  ( anister  steps  are  n<i< 
required  for  gaseous-fueled  vehicles.  In 
addition,  the  supplemental  two-diumal 
test  and  the  r\inning  loss  test  are  not 
required. 

(b)  The  vehicle  test  for  fuel  spitback 
during  fuel  dispensing  is  conduttcil  as 
a  stand-alone  test  (see  §  86.1246).  This 
test  is  not  required  for  gaseous  fueled 
vehicles. 

•  •        •         •         • 

90.  Section  86.1232-96  of  subpart  M 
is  amended  by  revising  paragraphs  (b) 
and  (f).  to  read  as  follows: 

$  86. 1 232-96    Vehicle  preconditioning. 

•  •  •  *  • 

(b)(1)  Gasoline-  and  methanol- ju*:led 
vehicles.  Drain  the  fuel  tankjs)  and  fill 
with  test  fuel,  as  specified  in  §86  1213. 
to  the  "lank  fuel  volume"  dcfine<l  in 
S  86.082-2.  The  fuel  capls)  shall  be 
installed  within  one  minute  after 
refueling. 

(2)  Gaseous-fueled  vehicles.  Vehicle 
fuel  tanks  are  to  be  filled  with  fuel  that 
meets  the  specifications  in  §86.113. 
Fuel  tanks  shall  be  filled  to  a  minimum 
of  75%  of  service  pressure  for  natural 
gas-fuelod  vehicles  or  a  minimum  of 


75%  of  available  fill  volnme  for 
bquefied  petroleum  gas-fueled  vehicles. 
Prior  draining  of  the  fuel  tanks  is  not 
called  for  if  the  fuel  in  the  tanks  already 
meets  the  specifications  in  §86.113. 

•  *         *         •         • 

(f)(  1 )  Gasohne-  and  methonol-futHed 
vehicles.  Within  five  minutes  of 
completion  of  the  preconditioning 
drive,  the  vehicle  shall  be  driven  off  the 
dynamometer  and  parked.  For  gasoline- 
and  methanol-foeled  vehitdes.  drain  the 
fu«l  tank(s)  and  fill  with  test  fuel,  as 
specified  in  §86.1213.  to  the  "tank  fuel 
volume"  defined  in  §86  082-2.  The 
vehicle  shall  be  refueled  within  oae 
hour  of  completion  of  the 
preconditioning  drive  The  fuel  op(s) 
shall  be  install«Ml  within  one  minute 
after  refueling. 

(2)  Gaatwus-fueJttd  vehkJes.  Within 
five  minutes  of  completion  of  the 
preconditioning  drive,  the  vehicle  shall 
be  driven  off  the  dynamometer  and 
parked.  Vehicle  fuel  tanks  shall  be 
refilled  with  fuel  that  meets  the 
specifications  in  §86.113.  Fuel  tanks 
shall  be  filled  to  a  minimum  of  75%  of 
service  pressure  for  natural  gas- fueled 
vehicles  or  a  minimum  of  75%  of 
available  fill  vohime  for  liquefied 
petroleum  gas-fueled  vehicles.  Prior 
draining  of  the  fuel  tanks  is  not  called 
for  if  the  fuel  in  the  tanks  already  meets 
thespyecifications  in  §86.113. 

•  •         •         •         • 

91.  Section  86.1233-96  of  subpart  M 
is  amended  by  revising  paragraphs  (a)(1) 
and  (a)(3)  to  rea<l  as  follows 

$86.1233-06    Olumai  emisaion  test. 

(a)(1)  The  diurnal  emission  test  for 
gasohne-.  methanol-  and  gaseous- fueled 
vehicles  consists  of  three  24-hour  test 
cycles  following  the  hot  soak  test. 
Emissions  are  measured  for  each  24- 
hour  c)-cle.  with  the  highest  emission 
level  used  to  determine  compliance 
with  the  standards  sptjcified  in  subpart 
A  of  this  part.  The  Administrator  may 
truncate  a  test  af^er  any  24-hour  cycle 
without  affecting  the  valirii!-.  of  the 
collected  data  Sampling  oi  emissions 
from  the  running  loss  and  hot  soak  tests 
is  not  required  as  preparation  for  the 
diurnal  emission  test.  The  diurnal 
emission  ti^  may  be  conducted  as  part 
of  either  the  three-diurnal  test  sequence 
or  the  supplemental  two-diumal  test 
sequence,  as  desiTibed  in  §86.1230-96 

•  •        «         •         • 

t3)  For  the  supplemental  two-diumal 
test  sequence,  the  diumal  emission  lest 
outlined  in  paragraph  (p)  of  this  section 
follows  the  alternate  hot  soak  test 
specified  in  §  86.1238-96(k).  This  test  is 
not  required  for  gasauus-fueled  vehicles. 


92.  Section  86.1234-96  of  subpart  M 
is  amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§86.1234-86    Running  loss  test 

(a)  Overview.  Gajsoline-  and  melhan«»l- 
lueled  vehicles  are  to  be  tested  lor 
running  loss  emissions  during 
simulated  high-temperature  urban 
driving;  this  test  is  iK)t  required  fur 
gaseous-fuelod  vehicles.  During 
operation,  tank  temperatures  are 
controlled  according  to  a  prescrib»Kl 
profile  to  simulate  in-use  conditions.  If 
the  vehicle  is  determined  to  have 
exceeded  the  standard  before  the  end  of 
the  ntnning  loss  test,  the  test  auy  be 
terminated  without  invalidating  the 
data.  The  test  can  be  run  either  in  a 
sealed  enclosure  or  with  the  point- 
source  method,  as  specified  in 
paragraph  (g)  of  this  section. 

•  •         *         *         * 

93.  Section  86.1238-96  of  subpart  M 
is  amended  by  revising  paragraph  (a)  to 
road  as  follows: 

§  86. 1 238-96    Hot  soak  test 

(a)(1)  Gasoline-  cuid  methanol-fuehd 
vehicles.  For  gasoline-  and  methanol- 
fueled vehicles,  the  hot  soak  test  shall 
be  conducted  immediat^y  following  the 
running  loss  test.  However,  sampling  of 
emissions  from  the  running  loss  test  is 
not  required  as  preparation  for  the  hat 
soak  test. 

(2)  Gaseous-fueied  vehicies.  Since 
gaseous-fueled  vehicles  are  not  required 
to  perform  a  running  loss  test,  the  hot 
soak  test  shall  be  conducted  within  five 
minutes  of  the  hot  start  exhaust  test. 

•  •  a  *  * 

94.  Section  86.1242-90  of  subpart  M 
is  amended  by  adding  new  paragraphs 
(m)  and  (n)  to  read  as  follows: 

§  86. 1 242-90    Records  requ  ired. 

•  •         •         •         * 

(m)  For  natural  gas- fueled  x-ehicies 
Composition,  including  all  carbon 
containing  compounds;  e.g.  COj,  of  the 
natural  gas  fuel  used  during  the  lest.  Ci 
and  Ci  compounds  shall  be  individually 
rejMirted.  Ci  and  heavier  hydrocarbons, 
and  C^  and  heavier  hydrocarbons  may 
be  rtiportod  as  a  group. 

(n)  For  liquefied  petroleum  gas-fueled 
vehicles.  Composition  of  the  liquefied 
petroleum  gas-fuel  used  during  the  test 
Each  hydrocarbon  compound  present, 
through  C«  compounds,  shall  be 
individually  reported.  C^  and  heavier 
hydrotjirbons  may  be  reported  as  a 
group. 

95.  Section  88.1243-96  of  subpart  M 
is  amended  by  revising  parograpiis  (a) 
and  (b)(l)|ii)(B)  to  read  as  follows: 


§86.1243-90    Calculations:  evaporative 
emissions. 

(a)  The  following  equations  are  used 
to  calculate  the  evaporative  emissions 
from  gasoline-  and  methanol-fueled 
vehicles,  and  for  gaseous-fueled 
vehicles. 

(b)*   •  • 

(D*   *  * 

(ii)  *  *  * 

(B)  Chc=FID  hydrocarbon 
concentration  as  ppm  carbon  including 
FID  response  to  methanol  (or  methane, 
as  applicable)  in  the  sample. 
•        *        *        *        » 

96.  Section  86.1306-90  of  subpart  N 
is  amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  86.1306-90    Equipment  required  and 
specifications;  overview. 

(a)  Exhaust  emissicn  tests.  All  engines 
subject  to  this  subpart  are  tested  for 
exhaust  emissions.  Petroleum-fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas- fueled  and  methanol-fueled.  Otto- 
cycle  and  diesel  engines  are  tested 
identically  with  the  exception  of  the 
systems  used  to  measure  hydrocarbon, 
nitrogen  oxide,  methanol,  formaldehyde 
and  particulate;  petroleum-fueled  diesel 
engines  require  a  heated,  continuous 
hydrocarbon  detector  and  a  continuous 
nitrogen  oxide  detector  (§86.1310); 
methanol-fueled  engines  require  a 
heated  hydrocarbon  detector,  a 
methanol  detector  and  a  formaldehyde 
detector;  either  a  heated  or  a  non-heated 
continuous  hydrocarbon  detector  may 
be  used  with  natural  gas-fueled  and 
liquefied  petroleum  gas-fueled  diesel 
engines;  gasoline-fueled,  natural  gas- 
fueled,  liquefied  petroleum  gas-fueled 
and  methanol-fueled  Otto-cycle  engines 
are  not  tested  for  particulate  emissions 
(§86.1309).  Necessary  equipment  and 
specifications  appear  in  §§  86.1308. 
86.1309,  86.1310  and  86.1311. 
*         •         •         *         * 

97.  Section  86.1306-96  of  subpart  N 
is  amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§86.1306-96    Equipment  required  and 
specifications;  overview. 

(a)  Exhaust  emission  tests.  All  engines 
subject  to  this  subpart  are  tested  for 
e,\haust  emissions.  Petroleum-,  natural 
gas-,  liquefied  petroleum  gas-,  and 
methanol-fueled  Otto-cycle  and  diesel 
engines  are  tested  identically  with  two 
exceptions.  First,  the  systems  used  to 
measure  hydrocarbon,  nitrogen  oxide, 
methanol,  formaldehyde  and  particulate 
depend  on  the  type  of  engine  being 
tested;  petroleum-fueled  diesel  engines 
require  a  heated,  continuous 
hydrocarbon  detector  and  a  heated, 
continuous  nitrogen  oxide  detector  (see 


§  86.1310);  methanol-fueled  engines 
require  a  heated  hydrocarbon  detector,  a 
methanol  detector  and  a  formaldehyde 
detector;  either  a  heated  or  non-heated 
continuous  hydrocarbon  detector  may 
be  used  with  natural  gas-fueled  and 
liquefied  petroleum  gas-fueled  diesel 
engines;  gasoline-fueled,  natural  gas- 
fueled,  liquefied  petroleum  gas-fueled 
and  methanol-fueled  Otto-cycle  engines 
are  not  tested  for  particulate  emissions 
(see  §86.1309).  Second,  if  a  gasoline- 
fueled  and  methanol-fueled  engine  is  to 
be  used  in  a  vehicle  equipped  with  an 
evaporative  canister,  the  test  engine 
must  have  a  loaded  evaporati%'e  canister 
attached  for  the  exliaust  emission  test. 
Necessary  equipment  and  specifications 
appear  in  §§  86.1308,  86.1309,  86.1310 
and  86.1311. 

***** 

98.  Section  86.1309-90  of  subpart  N 
is  amended  by  revising  the  section 
heading  and  paragraphs  (a)(l}  and  (b)(4) 
to  read  as  follows: 

§86.1309-90    Extiaust  gas  sampling 
system;  Otto-cycle  engines. 

(a)(1)  General.  The  exhaust  gas 
sampling  system  described  in  this 
paragraph  is  designed  to  measure  the 
true  mass  of  gaseous  emissions  in  the 
exhaust  of  either  gasoline-fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas-fueled  or  methanol-fueled  Otto- 
cycle  engines.  In  the  CVS  concept  of 
measuring  mass  emissions,  two 
conditions  must  be  satisfied;  the  total 
volume  of  the  mixture  of  exhaust  and 
dilution  air  must  be  measured,  and  a 
continuously  proportioned  volume  of 
sample  must  be  collected  for  analysis. 
Mass  emissions  are  determined  from  the 
sample  concentration  and  total  flow 
over  the  test  period. 
***** 

(b)  *   *   * 

(4)  The  flow  capacity  of  the  CVS  shall 
be  large  enough  to  eliminate  water 
condensation  in  the  system.  This  is 
especially  critical  in  tbe  case  of 
methanol-fueled  engines  and  may  also 
be  of  concern  with  natural  gas-  and 
liquefied  petroleum  gas-fueled  engines; 
see  "Calculation  of  Emissions  and  Fuel 
Economy  When  Using  Alternative 
Fuels."  EPA  460/3-83-009. 
***** 

99.  Section  86.1310-90  of  subpart  N 
is  amended  by  revising  the  section 
heading  and  paragraphs  (a)  introductory 
text  and  (a)(2)  to  read  as  follows; 

§86.1310-90    Exhaust  gas  sampling  and 
analytical  system;  and  methanol-fueled 
diesel  engines. 

(a)  General.  The  exhaust  gas  sampling 
system  described  in  this  paragraph  is 
designed  to  measure  the  true  mass  of 


both  gaseous  and  particulate  emissions 
in  the  exhaust  of  petroleum-fueled, 
natural  gas-fueled,  liquefied  petroleum 
gas-fueled  and  methanol-fueled  heavy- 
duty  diesel  engines.  This  system  utilizes 
the  CVS  concept  (described  in 
§  86.1309)  of  measuring  mass  emissions 
of  HC,  CH,,OH  and  HCHO  (methanol- 
fueled  engines),  CO,  CO2,  and 
particulate  from  all  fuel  types.  A 
continuously  integrated  system  is 
required  for  HC  (petroleum-fueled, 
natural  gas-fueled  and  liquefied 
petroleum  gas-fueled  engines)  and  NOx 
(petroleum-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanol-fueled  engines)  measurement, 
and  is  allowed  for  all  CO  and  CO2 
measurements  plus  CH?OH,  HCHO  and 
HC  from  methanol-fueled  engines.  The 
mass  of  gaseous  emissions  is 
determined  from  the  sample 
concentration  and  total  fiow  over  the 
test  period.  The  mass  of  particulate 
emissions  is  determined  from  a 
proportional  mass  sample  collected  on  a 
filter  and  from  the  sample  flow  and  total 
flow  over  the  test  period.  As  an  option, 
the  measurement  of  total  fuel  mass 
consumed  over  a  cycle  may  be 
substituted  for  the  exhaust  measurement 
of  CO2.  General  requirements  are  as 
follows: 
****** 

(2)  The  HC  analytical  system  for 
petroleum-fueled  diesel  engines 
requires  a  heated  flame  ionization 
detector  (HFID)  and  heated  sample 
system  (375  ±20°F  (191  ±11°C)).  For 
natural  gas-fueled  and  fiquefied 
petroleum  gas-fueled  diesel  engines 
either  a  heated  flame  ionization  detector 
and  heated  sample  system  as  required 
for  petroleum  fuel  or  a  non-heated  flame 
ionization  detector  may  be  used. 
****** 

100.  A  new  section  86.1311-9^  is 
added  to  subpart  N  to  read  as  follows: 

§86.1311-94    Exhaust  gas  analytical 
system;  CVS  bag  sample. 

(a)  Schematic  drawings.  Figure  N94- 
1  is  a  schematic  drawing  of  the  exhaust 
gas  analytical  system  used  for  analyzing 
CVS  bag  samples  from  either  Otto-cycle 
or  diesel  engines.  Since  various 
configurations  can  produce  accurate 
results,  exact  conformance  with  the 
drawing  is  not  required.  Additional 
components  such  as  instruments, 
valves,  solenoids,  pumps  and  switches 
may  be  used  to  provide  additional 
information  and  coordinate  the 
functions  of  the  component  systems. 
Other  components  such  as  snubbers, 
which  are  not  needed  to  maintain 
accuracy  in  some  systems,  may  be 
excluded  if  their  exclusion  is  based 
upon  good  engineering  judgment. 
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[l  n I ponent  description.  Tbe 

analyticai  system.  Figure  N94-1. 
consists  of  a  flame  innizatioa  detoctnr 
(FID)  (heated  for  methanol- fueled  (235 
IIS'F  (1 13  ±S°C])  and  for  petroleum- 
hioled  diesel  (375  tlOT  (191  ±6t:) 
engines)  for  the  measurement  of 
hydrocartwns,  a  methane  analyzer 
(consisting  of  a  gas  chmmatograph 
combined  with  a  FID)  for  the 
determination  of  CH4  (for  engines 
subject  to  NMHC  standards,  where 
applicable),  nondispersive  infrared 
analyzers  (NDIK)  for  the  measurement  of 
carbon  monoxide  and  cartxMi  dioxide, 
and  a  chemilumioescenc*  analyzer  (CL) 
for  the  measurement  of  oxides  of 
nitrogen.  The  analytical  systuni  fur 
methanol  consists  of  a  gas 
chromatc^aph  (G(^).  equipped  with  a 
flame  ionization  detector.  T\x  analysis 


for  formaldehyde  is  performed  using 
high  pressure  liquid  chromatography 
(HPLC)  of  2.4-dinitrophenylhydrazine 
(EJNPH)  derivadves  using  ultraviolet 
(IJV)  detection.  The  exhaust  pas 
analytical  system  shall  cunform  to  the 
follou'ing  requirements: 

(1)  The  CX  requires  that  the  nitrogen 
dioxide  present  in  the  sample  be 
converted  to  nitric  oxide  before 
analysis.  Other  types  of  analyzers  may 
be  used  if  shown  to  yield  equivalent 
resuhs  and  if  approved  in  advance  by 
the  Administrator. 

(2)  The  carbon  monoxide  (NDIR) 
analyzer  may  require  a  sample 
conditioning  column  containing  CaSO^. 
or  desiccating  silica  gel  to  remove  water 
vapor,  and  containing  ascarite  to  remove 
carbon  dioxide  from  the  CX)  analysis 
stream. 


(i)  If  CO  instruments  are  used  which 
are  essentially  free  of  CO2  and  water 
vapor  interfercnre,  the  use  of  the 
conditioning  column  may  be  deleted 
(see  ^§  86.1322  and  86.1342). 

(ii)  A  CO  instrument  will  be 
considered  to  be  essentially  free  of  COj 
and  water  vapor  interference  if  its 
response  to  a  mixlure  of  three  percent 
COi  in  Nj.  which  has  been  bubbled 
through  water  at  room  temperature, 
produces  an  equivalent  CO  response,  as 
measured  on  the  most  sensitive  CO 
range,  which  is  less  than  one  percent  of 
full  scale  CO  concentration  on  ranges 
above  300  ppm  full  scale  or  less  than  3 
ppin  on  ranges  below  300  ppm  full  scale 
(see  S  86. 1322). 

BILLING  CODE  SS«0-&0-r 


FOR  DIESEL  HC  ANALYSIS 
SEE  FIGURE  N90  5  OR  N90-6 
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(c)  Alternate  analytical  systems. 
Analysis  systems  meeting  the 
specifications  of  subpart  D  of  this  part 
may  be  used  for  testing  required  under 
this  subpart,  with  the  exception  of 
§§86.346  and  86.347,  provided  that  the 
systems  in  subpart  D  of  this  part  meet 
the  specifications  of  this  subpart. 
Heated  analyzers  may  be  used  in  their 
heated  configuration. 


(d)  Other  analyzers  and  equipment. 
Other  types  of  analyzers  and  equipment 
may  be  used  if  shown  to  yield 
equivalent  results  and  if  approved  in 
advance  by  the  Administrator. 

102.  Section  86.1313-94  of  subpart  N 
is  revised  to  read  as  follows: 

§86.1313-04    Fuel  specifications. 

(a)  Gasoline  fuel  (1)  Gasoline  having 
the  specifications  listed  in  Table  N94- 

TablE  N94-1 


1  will  be  used  by  the  Administrator  in 
exhaust  emission  testing.  Gasoline 
having  these  specifications  or 
substantially  equivalent  specifications 
approved  by  the  Administrator,  shall  be 
used  by  the  manufacturer  in  exhaust 
emission  testing,  except  that  the  octane 
specification  does  not  apply. 


Item 

Octane,  research,  mm 

Sensitivity,  nun 

Lead  (ofganK:).  ^  S.  gal.  (filter) 

Distillation  range: 

IBP.  »F  CC)  

10  pet  potnt,  °F  (•€)  

50  pet.  point,  "F  ("C)  

90  pet.  pomt.  'F  CC) 

EP,  max.  "F  rC)  

Sulphur.  Max  .  wt.  pet  _ 

Phosphorus,  max  .  g/U  S.  gal.  (g/Wer) 

RVP.  pst  (kPa) „ 

Hydroeartxjn  composition: 

Olefins,  max  pet  

Aromatics.  max.  pet „ 

Saturates  

'  Maximum. 
'Remainder. 


ASTM 


D2699 
03237 

086 

086 

086 

086 

086 

01266 
03231 

0323 


01319 
01319 
01319 


Value 


93 

75 

'  (0.050) 

'  (0.013) 

75-95 

(23.9-35) 

120-135 

(48.9-57  2) 

200-230 

(93  3-110) 

300-325 

(148.9-162.8) 

415 

(212.8) 

0.10 

0005 

(0.0013) 

8.0-92 

(60  0-63.4) 

10 
35 

{') 


(2)(i)  Unleaded  gasoline 
representative  of  commercial  gasoline 
which  will  be  generally  available 
through  retail  outlets  shall  be  used  in 
service  accumulation. 

(ii)  The  octane  rating  of  the  gasoline 
used  shall  not  be  higher  than  one 
Research  octane  number  above  the 
minimum  recommended  by  the 
manufacturer  and  have  a  minimum 
sensitivity  of  7.5  octane  numbers,  where 
sensitivity  is  defined  as  the  Research 
octane  number  minus  the  Motor  octane 
number 

(iii)  The  Reid  Vapor  Pressure  of  the 
gasoline  used  shall  be  characteristic  of 
the  motor  fuel  used  during  the  season  in 
which  the  service  accumulation  takes 
place. 

(3)  The  specification  range  of  the 
gasoline  to  be  used  under  paragraph  (a) 


of  this  section  shall  be  reported  in 
accordance  with  §  86.094-21fb)(3). 

(b)  Petroleum  diesel  test  fuel.  ( 1 )  The 
petroleum  fuels  for  testing  diesel 
engines  employed  for  testing  shall  be 
clean  and  bright,  with  pour  and  cloud 
points  adequate  for  operability.  The 
petroleum  diesel  fuel  may  contain 
nonmetallic  additives  as  follows:  Cetane 
improver,  metal  deactivator, 
antioxidant,  dehazer,  antirust,  pour 
depressant,  dye,  dispersant  and  biocide. 
Fuels  specified  for  emissions  testing  are 
intended  to  be  representative  of 
commercially  available  in-use  fuels. 

(2)  Petroleum  diesel  fuel  for  diesel 
engines  meeting  the  specifications  in 
Table  N94-2,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  exhaust 
emissions  testing.  The  grade  of 

Table  N94-2 


petroleum  diesel  fuel  used  shall  be 
commercially  designated  as  "Type  2-D" 
grade  diesel  fuel  except  that  fuel 
commercially  designated  as  "Type  1-D" 
grade  diesel  fuel  may  be  substituted 
provided  that  the  manufacturer  has 
submitted  evidence  to  the  Administrator 
demonstrating  to  the  Administrator's 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fuel.  Such  evidence 
could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  as  thf 
primary  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator. 


Item 

ASTM 

Type  1-0 

Type  2-0 

Cetane  Number  :..., - - - 

0613 
0976 

40-54 
40-64 

40-48 

Cetane  Index  

40-^8 

Table  N94-2— Continued 


Item 


Distillation  range: 
IBP  °F  CO  .. 


10  pet.  point  "FC^C) 
50  pet.  point  "F  CO 
90  pet.  point  °F  ("C) 
EP  "F  CC)  


Gravity  "API  

Total  sulfur  pet 

Hydrocartion  composition: 

Aromatics,  pet 

Paraffins,  Naphthenes,  Olefins 
Flashpoint,  min.,  °F  CO) 


Viscosity,  eentistokes 


ASTM 


086 

086 

086 

086 

086 

0287 
02622 

01319 
01319 
093 

0445 


Type  1-D 


330-390 

(165.6-198.9) 

370-430 

(187.8-221.1) 

410-480 

(210-248.9) 

460-520 

(237.8-271.1) 

500-560 

(260.0-293.3) 

40-44 

0.03-0.05 

'8 

P) 

120 

(48.9) 

1.6-2.0 


'  Maximum. 
^  Remainder. 


(3)  Petroleum  diesel  fuel  for  diesel 
engines  meeting  the  specifications  in 
Table  N94-3,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  service 
accumulation.  The  grade  of  petroleum 
diesel  fuel  used  shall  be  commercially 
designated  as  "Type  2-D"  grade  diesel 


Type  2-0 


340-400 
(171.1-204.4) 

400-460 
(204.4-237.8) 

470-540 
(243.3-282.2) 

560-630 
(293.3-332.2) 

610-690 

(321.1-365.6) 

32-37 

0.03-0.05 

'27 

(») 

130 

(54.4) 

2.0-3.2 


fuel  except  that  fuel  commercially 
designated  as  "Type  1-D"  grade  diesel 
fuel  may  be  substituted  provided  that 
the  manufacturer  has  submitted 
evidence  to  the  Administrator 
demonstrating  to  the  Administrator's 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fuel.  Such  evidence 

Table  N94-3 


could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  as  the 
primary  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator. 


Item 


Cetane  Number  ..„>, 

Cetane  Index 

Distillation  range: 

90  pet.  point  "F  CO 


Gravity  "API  

Total  sulfur,  min.  pet 

Flashpoint,  min.  "F  (*C) 


Viscosity,  eentistokes 


ASTM 


0613 
0976 

086 

0287 

02622 

093 

0445 


Type  1-0 


40-56 
Min,  40 

440-530 

(226.7-276.7) 

39-45 

0.03-0.05 

120 

(48.9) 

1.2-2.2 


Type  2-0 


30-58 
Mia  40 

540-630 

(2822-332.2) 

30-42 

0.03-0.05 

130 

54.4 

1.5-45 


(4)  Other  petroleum  distillate  fuels 
may  be  used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available; 
and 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Use  of  a  fuel  listed  under 
paragraphs  (b)(2)  and  (b)(3)  of  this 
section  would  have  a  detrimental  effect 
(in  emissions  or  durability;  and 

(iv)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(5)  The  specification  range  of  the  fuels 
to  be  used  under  paragraph  (b)  of  this 


section  shall  be  reported  in  accordance 
with§86.094-21(b)(3). 

(c)  Methanol-fuel.  (1)  Methanol  fuel 
used  for  exhaust  and  evaporative 
emission  testing  and  in  service 
accumulation  of  methanol-fueled 
engines  shall  be  representative  of 
commercially  available  methanol  fuel 
and  shall  consist  of  at  least  50  percent 
methanol  by  volume. 

(i)  Manufacturers  shall  recommend 
the  methanol  fuel  to  be  used  for  testing 
and  service  accumulation. 

(ii)  The  Administrator  shall  determine 
the  methanol  fuel  to  be  used  for  testing 
and  service  accumulation. 

(2)  Other  methanol  fuels  may  be  used 
for  testing  and  service  accumulation 
provided: 


(i)  They  are  commercially  available; 
and 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Use  of  a  fuel  Usted  under 
paragraph  (b)(4)(c)(l)  of  this  section 
would  have  a  detrimental  effect  on 
emissions  or  durability;  and 

(iv)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (c)(1)  and 
(c)(2)  of  this  section  shall  be  reported  in 
accordance  with  §  86.094-21(b)(3) 

(d)  Mixtures  of  petroleum  and 
methanol  fuels  for  flexible  fuel  whicles. 
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(1)  Mixtures  of  petroleum  and  methanol 
fuels  used  for  exhaust  and  evaporative 
emission  testing  and  service 
accumulation  for  flexible  fuel  vehicles 
shall  be  within  the  range  of  fuel 
mixtures  for  which  the  vehicle  was 
designed. 

(2)  Manufacturer  testing  and  service 
accumulation  may  be  performed  using 
only  those  mixtures  (mixtures  may  be 
different  for  exhaust  testing,  evaporative 
testing  and  service  accumulation) 


expected  to  result  in  the  highest 
emissions,  provided: 

(i)  The  fuels  which  constitute  the 
mixture  will  be  used  in  customer 
service; 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  by  the 
manufacturer  to  show  that  the 
designated  fuel  mixtures  would  result  in 
the  highest  emissions;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 


must  be  provided  prior  to  the  start  o) 
testing. 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraph  (d)(2)  of  this 
section  shall  be  reported  in  accordance 
wilh§86.090-21(b)(3). 

(e)  Natural  gas-fuel,  (t)  Natural  gas- 
fuel  having  the  following  specifications 
will  be  used  by  the  Administrator  for 
exhaust  and  evaporative  emission 
testing  of  natural  gas-fueled  engines: 


Natural  Gas  Certification  Fuel  Specifications 


Item 


Methane 

Eltiane    

CandhigtMr 
C«  and  higher 
Oxygen  


Sum  of  CO.  and  Ni 

Odorant' 


min.  mote  pel  . 
max.  mote  pet 
max  mote  pet. 
max.  mde  pet. 
max.  mole  pet 

max.  mote  pet 


ASTM  test 
method  No. 


D1945 
D1945 
D1945 
D1945 
D1945 

D1945 


Value 


89.0 
4.5 
2.3 
0.2 
06 

40 


*  The  natural  gas  al  ambtent  conditions  must  have  a  distinctive  odor  potent  enough  for  its  presence  to  t>e  detected  down  to  a  cortcentratton  m 
air  o(  not  over  'A  (one-dfth)  of  tt>e  lower  limit  of  flammah)lity. 


(2)  Natural  gas-fuel  representative  of 
commercial  natural  gas- fuel  and  which 
will  be  generally  available  through  retail 
outlets  shall  be  used  \n  service 
accumulation. 

(3)  Other  natural  gas- fuels  may  bo 
used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available; 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 
only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(4)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (e)(1)  and 
(e)(2)  of  this  section  shall  bt!  n-ported  in 
accordance  with  §8fi  0^)4-2 l(b)(.T). 

(f)  Liquified  petroleum  gas  fuel.  (1) 
Liquified  petroleum  gas- fuel  used  for 
exhaust  and  evaporative  emission 
testing  and  in  .service  accumulation 
shall  tw  commercially  availahii; 
liouefied  petroleum  gasfuel. 

(i)  Manufacturers  snail  recommend 
the  liqueHed  petroleum  gasfuel  to  be 
used  for  testing  and  service 
accumulation 

(ii)  The  A(bninistrator  sh.ill  dufermine 
the  liquefied  petroleum  gas  fuel  to  be 
used  for  testing  and  service 
accumulation. 

(2)  Other  liquefied  petroleum  gas- 
fuels  may  be  used  for  testing  and  service 
accumulation  provided: 

(i)  They  are  commercially  available; 

(ii)  Information,  acceptable  to  the 
Administrator,  is  provided  to  show  that 


only  the  designated  fuel  would  be  used 
in  customer  service;  and 

(iii)  Written  approval  from  the 
Administrator  of  the  fuel  specifications 
must  be  provided  prior  to  the  start  of 
testing. 

(3)  The  specification  range  of  the  fuels 
to  be  used  under  paragraphs  (f)(1)  and 
(0(2)  of  this  section  shall  be  measured 
in  accordance  with  ASTM  D21 63-91 
and  reported  in  accordance  with 
§86.094-2 1(b)(3). 

(g)  Fuels  not  meeting  the 
specifications  set  forth  in  this  section 
may  be  used  only  with  the  advance 
approval  of  the  Administrator. 

102.  A  new  section  86.1314-94  is 
added  to  subpart  N  to  read  as  follows: 

SM.1314-94    Analytical  gases. 

(a)  Cases  for  the  CO  and  CO? 
analyzers  shall  be  single  blends  of  CO 
and  CO7.  respectively,  using  nitrogen  as 
the  diluent. 

(b)  Gases  for  the  hydrocarbon  analyzer 
shall  be  single  blends  of  propane  using 
air  as  the  diluent. 

(c)  Gases  for  the  methane  analyzer 
shall  be  single  blends  of  methane  using 
air  as  the  diluent. 

(d)  Gases  for  the  NOx  analyzer  shall 
l>e  single  blends  of  NO  named  as  NOx 
with  a  maximum  NOj  concentration  of 
five  percent  of  the  nominal  value  using 
nitrogen  as  the  diluent. 

(e)  Fuel  for  the  FID  and  the  methane 
analyzer  shall  be  a  blend  of  40  ±2 
percent  hydrogen  with  the  balance 
being  helium.  The  mixture  shall  contain 
less  than  1  ppm  equivalent  carbon 
response;  98  to  100  percent  hydrogen 


fuel  may  be  used  with  advance  approval 
of  the  Administrator. 

(f)  The  allowable  zero  gas  (air  or 
nitrogen)  impurity  concentrations  shall 
not  exceed  1  ppm  equivalent  carbon 
response.  1  ppm  carbon  monoxide.  0.04 
percent  (400  ppm)  carbon  dioxide  and 
0.1  ppm  nitric  oxide. 

(gVl)  "Zero-grade  air"  includes 
artificial  "air"  consisting  of  a  blend  of 
nitrogen  and  oxygen  with  oxygen 
concentrations  between  18  and  21  mole 
percent. 

(2)  Calibration  gases  shall  be  accurate 
to  within  ±1  percent  of  NBS  gas 
standards,  or  other  gas  standards  which 
have  been  approved  by  the 
Administrator. 

(3)  Span  gases  shall  be  accurate  to 
within  ±2  percent  of  NBS  gas  standards, 
or  other  gas  standards  which  have  b<H^n 
approved  by  the  Administrator. 

(h)  The  use  of  precision  blending 
devices  (gas  dividers)  to  obtain  the 
required  calibration  gas  concentrations 
is  acceptable,  provided  that  the  blended 
gases  are  accurate  to  within  ±1.5  percent 
of  NBS  gas  standards,  or  other  gas 
standards  which  have  been  approved  by 
the  Administrator.  This  accuracy 
implies  that  primary  gases  used  for 
blending  must  be  "named"  to  an 
accuracy  of  at  least  ±1  percent,  traceable 
to  NBS  or  other  approved  gas  standards. 

103.  A  new  section  86.1316-94  is 
added  to  subpart  N  to  read  as  follows; 

§86.131&-d4    Calibrations,  frequency  and 
overview. 

(a)  Calibrations  shall  be  performed  as 
specified  in  §§86.1318  through  86.132B. 


(b)  At  least  monthly  or  after  any 
jTiaintenance  which  could  alter 
calibration,  the  following  calibrations 
and  checks  shall  be  performed: 

(1)  Calibrate  the  hydrocarbon 
analyzer,  methane  analyzer,  carbon 
dioxide  analyzer,  carbon  monoxide 
analyzpr,  oxides  of  nitrogen  analyzer, 
methanol  analyzer  and  formaldehyde 
analyzer  (certain  analyzers  may  require 
more  frequent  calibration  depending  on 
the  equipment  and  use). 

(2)  Calibrate  the  engine  dynamometer 
flywheel  torque  and  speed  measurement 
transducers,  and  calculate  the  feedback 
signals  to  the  cycle  verification 
equipment. 

(3)  Check  the  oxides  of  nitrogen 
converter  efficiency. 

(c)  At  least  weekly  or  after  any 
maintenance  which  could  alter 
calibration,  the  following  checks  shall 
be  performed: 

(1)  Perform  a  CVS  system  verification. 

(2)  Check  the  shaft  torque  feedback 
signal  at  steady-state  conditions  by 
comparing: 

(i)  Shaft  torque  feedback  to 
dynamometer  beam  load;  or 

(ii)  By  comparing  in-line  torque  to 
armature  current;  or 

(iii)  By  checking  the  in-line  torque 
meter  with  a  dead  weight  per 
§  86.1308(e). 

(d)  The  CVS  positive  displacement 
pump  or  critical  flow  venturi  shall  be 
calibrated  following  initial  installation, 
major  maintenance  or  as  necessary 
when  indicated  by  the  CVS  system 
verification  (described  in  §86.1319). 

(e)  Sample  conditioning  columns,  if 
used  in  the  CO  analyzer  train,  should  be 
checked  at  a  frequency  consistent  with 
observed  column  life  or  when  the 
indicator  of  the  column  packing  begins 
to  show  deterioration. 

104.  A  new  section  86.1321-94  is 
added  to  subpart  N  to  read  as  follows: 

§86.1321-94    HydrocartKjn  analyzer 
calibration. 

The  FID  hydrocarbon  analyzer  shall 
receive  the  following  initial  and 
periodic  calibration.  The  HFID  used 
with  petroleum-fueled,  natural  gas- 
fueled  and  liquefied  petroleum  gas- 
fueled  diesel  engines  shall  be  operated 
to  a  set  point  ±10  °F  (±5.5  °C)  between 
365  and  385  °F  (185  and  197  "C).  The 
HFID  used  with  methanoj-fueled 
engines  shall  be  operated  at  235  ±15  °F 
(113  ±8  "C). 

(a)  Initial  and  periodic  optimization  of 
detector  response.  Prior  to  introduction 
into  service  and  at  least  annually 
thereafter,  the  FID  hydrocarbon  analyzer 
shall  be  adjusted  for  optimum 
hydrocarbon  response.  Alternate 
methods  yielding  equivalent  results  may 


be  used,  if  approved  in  advance  by  the 
Administrator. 

(1)  Follow  good  engineering  practices 
for  initial  instrument  start-up  and  basic 
operating  adjustment  using  the 
appropriate  fuel  (see  §86.1314)  and 
zero-grade  air. 

(2)  Optimize  on  the  most  common 
operating  range.  Introduce  into  the 
analyzer  a  propane-in-air  mixture  with 
a  propane  concentration  equal  to 
approximately  90  percent  of  the  most 
common  operating  range. 

(3)  One  of  the  following  procedures  is 
required  for  FID  or  HFID  optimization: 

(i)  The  procedures  outlined  in  Society 
of  Automotive  Engineers  (SAE)  paper 
number  770141.  "Optimization  of  Flame 
Ionization  Detector  for  Determination  of 
Hydrocarbons  in  Diluted  Automobile 
E.xhaust";  author.  Glenn  D.  Reschke. 
Available  from  Society  of  Automotive 
Engineers  International.  400 
Commonwealth  Dr..  Warrendale,  PA 
15096-0001. 

(ii)  The  HFID  optimization  procedures 
outlined  in  subpart  D  of  this  part. 

(iii)  Alternative  procedures  may  be 
used  if  approved  in  advance  by  the 
Administrator. 

(4)  After  the  optimiun  flow  rates  have 
been  determined,  they  are  recorded  for 
future  reference. 

(b)  Initial  and  periodic  calibration. 
Prior  to  introduction  into  service  and 
monthly  thereafter,  the  FID  or  HFID 
hydrocarbon  analyzer  shall  be  calibrated 
on  all  normally  used  instrument  ranges. 
Use  the  same  flow  rate  and  pressures  as 
when  analyzing  samples.  Calibration 
gases  shall  be  introduced  directly  at  the 
analyzer,  unless  the  "overflow" 
calibration  option  of  §86.1310(b)(3)(i) 
for  the  HFID  is  taken. 

(1)  Adjust  analyzer  to  optimize 
performance. 

(2)  Zero  the  hydrocarbon  analyzer 
with  zero-grade  air. 

(3)  Calibrate  on  each  used  operating 
range  with  propane-in-air  calibration 
gases  having  nominal  concentrations  of 
15,  30,  45.  60.  75  and  90  percent  of  that 
range.  For  each  range  cahbrated,  if  the 
deviation  from  a  least-squares  best-fit 
straight  line  is  tv\-o  percent  or  less  of  the 
value  at  each  data  point,  concentration 
values  may  be  calculated  by  use  of  a 
single  calibration  factor  for  that  range.  If 
the  deviation  exceeds  two  percent  at 
any  point,  the  best-fit  non-linear 
equation  which  represents  the  data  to 
within  two  percent  of  each  test  point 
shall  be  used  to  determine 
concentration. 

(c)  FID  response  factor  to  methanol. 
When  the  FID  analyzer  is  to  be  used  for 
the  analysis  of  hydrocarbon  samples         , 
containing  methanol,  the  methanol 
response  factor  of  the  analyzer  shall  be 


established.  The  methanol  response 
factor  shall  be  determined  at  several 
concentrations  in  the  range  of 
concentrations  in  the  exhaust  sample. 

(1)  The  bag  sample  of  methanol  for 
analysis  in  the  FID  shall  be  prepared 
using  the  apparatus  shown  in  Figure 
N90-10.  A  known  volume  of  methanol 
is  injected,  using  a  microliter  syringe, 
into  the  heated  mixing  zone  (250  °F  (121 
"O)  of  the  apparatus.  The  methanol  is 
vaporized  and  swept  into  the  sample 
bag  with  a  known  volume  of  zero-grade 
air  measured  by  a  dr>'  gas  meter. 

(2)  The  bag  sample  is  analvzed  using 
the  FID. 

(3)  The  FID  response  factor,  r,  is      • 
calculated  as  follows: 
r=FIDppm/SAMppm 

Where: 

(i)  r=FlD  response  factor. 

(li)  FIDppm=FID  reading  in  ppmC. 

(iii)  SAMppm=methanol  concentration 

in  the  sample  bag  in  ppmC. 
0.02406xfuel  injectedxfuel  density=Air 

volume  X  mol.  wt.  CH3OH 
Where: 
(iv)  0.02406=volume  of  one  mole  at 

29.92  in  Hg  and  68  "F,  m^. 
(v)  Fuel  injected  =  volume  of  methanol 

injected,  ml. 
(vi)  Fuel  density=density  of  methanol. 

0.7914  g/ml. 
(vii)  Air  volume=volume  of  zero-grade 

air.  m^. 
(viii)  Mol.  Wt.  CH3OH=32.04. 

(d)  FID  response  factor  to  methane. 
When  the  FID  analyzer  is  to  be  used  for 
the  Emalysis  of  natural  gas-fueled 
vehicle  hydrocarbon  samples,  the 
methane  response  factor  of  the  analyzer 
shall  be  established.  To  determine  the 
total  hydrocarbon  FID  response  to 
methane,  known  methane  in  air 
concentrations  traceable  to  National 
Institute  of  Standards  and  Technologv 
(NIST)  shall  be  analyzed  by  the  FID.  " 
Several  methane  concentrations  shall  be 
analyzed  by  the  FID  in  the  range  of 
concentrations  in  the  exhaust  sample. 
The  total  hydrocarbon  FID  response  to 
methane  is  calculated  as  follows: 
rcn4=FIDppm/SAMppm 
Where: 

(1)  rcH4=FID  response  factor  to  methane. 

(2)  FIDppm=FID  reading  in  ppmC. 

(3)  S.AMppm=the  known  methane 

concentration  in  ppmC. 
105.  A  new  section  86.1325-94  is 
added  to  subpart  N  to  read  as  follows: 

§86.1325-94    Methane  analyzer  calibration. 

Prior  to  introduction  into  service  and 
monthly  thereafter,  the  methane 
analyzer  shall  be  calibrated: 

(a)  Follow  the  manufacturer's 
instructions  for  instrument  startup  and 
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uptiiULiti  perfoniiHacj' 

(b)  Zen>  tht>  uiulhaiD' .1 ^  ith 

7^rt>-gradt'  mi. 

[c]  Calibrate  on  uwii  normiiUy  umMI 
operating  range  with  CH4  in  air  witk 
nominal  ronrentratians  of  IS.  30,  45, 
BO.  75  ami  90  peruent  of  that  runxe. 
Additional  calibration  points  may  be 
generatud.  For  uach  rai^e  calibrated.  J 
the  deviation  from  a  least-squaras  best- 
fit  straight  line  is  two  percKnt  or  less  of 
the  valut'  at  each  liata  point, 
concentration  values  may  b»!  calculated 
by  us*>  of  a  single  calibration  factor  for 
that  ran^e.  ffthe  deviation  exceeds  two 
percent  at  any  point,  the  best  fit  non- 
linear e<]uatiun  which  represents  the 
data  to  within  two  pert;ent  of  each  test 
point  shall  be  used  to  determine 
concentration. 

106  \  new  sacttcMi  A6.1327-94  is 
added  to  nubfiflrt  N  to  read  nt.  fnilowrs: 

f  86.1327-64    Engine  dynamometer  lest 
procedures;  overview. 

(a)  The  e.ugmt*  ilvnamometer  lust 
procedure  is  desig:ied  to  determine  the 
brake  spec  ifir  otni«sit)ns  of 
hydrocarbons,  nonmethane 
hydriMa.'-bons  (for  natural  ^asltreled 
engines  only),  carbon  monoxide,  oxides 
of  nitmt'.on,  particulate  (petmlfum- 
fueled.  natural  gas-fueled   '  •<! 

petroleum  gas-fueled  and  .  A- 

fueled  dies«p»l  engines),  and  mtrthanol 
and  formaldehyde  (for  methanol-foelcd 
diesel  engines).  The  test  prwi^dure 
consists  of  a  "cold"  start  test  following 
either  natural  or  force<l  i:ool-d(nvn 
perioils  described  ia  §§86.1334  and 
86.1335,  respectively  A  ■"hot"  start  test 
follows  the  "cold"  start  test  after  a  hot 
soak  of  20  minutes  TYtc  idle  lest  of 
Subpart  P  may  be  nm  after  th«'  "hof 
start  test.  The  exhaust  emissions  an- 
diluted  with  ambient  air  and  a 
coDtinuous  proportional  sample  is 
collected  far  analysis  during  tioth  the 
(x>ld-  and  bot-starl  tests.  The  composite 
samples  collected  are  snalysod  either  in 
bags  or  continuously  for  hydrocarbons 
(HC).  n'l'hane  (C}t«--for  natural  gas- 
fueled  engines  only),  carbon  monoxide 
(CX)),  carbon  dioxide  (CO^),  and  uxid«% 
of  nitrogen  (NOx).  or  in  sample 
collection  impingors  fi  '  .uwil 

(Ol.OH)  ana  sample.  n 

impingers  (or  capsules)  for 
formaldehyde  OiCHO).  M«iasureuuiul  of 
(:H,0H  and  HCHO  may  be  omitted  for 
lOQO  through  1994  m<idel  y»ar 
methnnnl-fueled  enguies  when  a  FID 
calibrated  on  oMlbanol  is  used.  A  bag  or 
continuous  sample  of  the  dilution  air  is 
similarly  analyziad  for  background  Unels 
of  hydrfx:arbon,  methane.  <  arbrm 
monoxide,  caiinm  diuxnle  and  oxidtis  of 
nitro^tn  asul.  if  appropriate,  muthanol 


and  fnrmaMekfidB.  !■  addstton.  for 
petroleum-fueled,  natural 'gas-fuelod. 
Itqnefied  patratama  fas^faeted  and 
metkaiml- fueled  ditiei  ongiaes, 
particulates  are  coBected  on 
fluorocarbon-cioaled  f  lass  fiber  Skers  or 
fl uorocar bo n  based  (membrane)  filters, 
and  the  dilutitvn  air  may  be  prvfiltered. 

(b)  filngine  torque  and  rpm  shall  he 
recorded  continuruisly  dunnt^  both  the 
cold-  and  hol^tart  tests.  Data  points 
shall  be  rocoitied  at  least  once  every 
second. 

ic)  Using  the  torqi>e  and  rpm  feedback 
sisals  the  brake  horsepower  ts 
in1egrBt€»d  with  pespe»  t  to  time  for  the 
cokl  and  hot  cyr4es.  This  produces  a 
brake  horsepower-hour  value  that 
enables  the  brake-specific  emissirms  to 
be  determined  (see  §86. 1342. 
Calculations,  gaseous  exhaust 
emissions:  and  §86.1343,  Calculations, 
particulate  exhaust  emissions). 

(d)(1 )  When  an  engine  is  tested  for 
exhaust  emissions  or  is  operated  for 
service  acciimulation  on  an  engine 
dynamometer,  the  complete  engine  shall 
be  tested,  with  all  emission  ( ontrul 
devices  installed  and  functioning. 

(2)  Evaporative  emission  controls 
need  not  be  connec:tad  if  data  are 
provided  to  show  that  normal  operating 
conditions  are  nmintained  in  the  engine 
induction  system. 

(3)  On  air-cooled  engines,  the  fan 
shall  be  installed. 

(4)  Additional  auoessuries  (e.g.,  oil 
cxiuler,  alternators,  air  compressors,  etc.) 
may  be  installed  or  their  luadiixg 
simulated  if  typical  of  the  in-use 
application. 

(5)  The  engine  may  be  equipped  uith 
a  production  type  starter. 

(e)  Means  of  engine  cooling  which 
will  maintain  the  engine  operating 
temperatures  (e.g.,  temperatures  of 
intake  air,  oil.  water,  etc.)  at 
approximately  the  same  temp«wature  as 
specified  by  the  manufacturer  shall  be 
used.  Auxiliary  ian(s)  may  be  used  to 
maintain  engine  cooling  during 
operation  on  the  dynamoni;  i^r  Rust 
inhibitors  and  lubrication  uiiihtives  may 
be  us«Hi.  up  to  the  le\'cls  recommended 
by  the  additive  manufacturer.  Antifreeze 
niixtun's  and  other  coolants  typical  of 
those  approved  for  use  by  the 
manufacturor  may  be  used. 

(f)  Exhaust  sy-itfim.  The  exhaust 
system  shall  meet  the  following 
requirements: 

(1)  Ottocych  engintis.  A  chassis-type 
exhaust  system  shall  be  used.  For  all 
catalyst  systems,  the  distance  from  the 
exhaust  manifold  flangefs)  to  the 
Cxitalyst  shall  be  the  same  ai  ia  tbe 
vehicle  configuratioa  unless  the 
maoiifa4':turer  provides  data  showing 


equivalent  perfnnDancp  nt  another 
location 

(2)  DiesH  engines.  Either  a  fiiassis- 
type  or  a  facilrty-type  exhaust  system  or 
both  .systems  simuhaneously  may  be 
used.  The  exhaust  backpressure  or 
restriction  shall  be  typical  of  those  si^tn 
in  the  actual  average  vehicle  exhaust 
system  configuration  and  may  be  sfit 
with  a  valve  (mufRer  omitted). 

(i)  The  engine  exhaust  system  shall 
meet  the  following  requiremeals: 

1,\)  The  total  length  of  the  tubing  from 
the  exit  of  tbe  engine  exhaust  manifold 
or  turbocharger  outlet  to  the  primary 
dilution  tunnel  should  not  exceod  32 
feet  (9  8  m). 

(B)  The  initial  portion  of  the  exhaust 
system  may  consist  of  a  typical  in- use 
(i.e.,  length,  diameter,  material,  etc.) 
chassis-type  exhaust  system. 

((')  The  distance  from  the  exhaust 
manifold  nan^(s)  to  any  exhamt 
aftortreatment  de\'icp  shall  be  tbe  same 
as  in  tbe  vehicle  configuration  ur  less 
the  manufacturer  is  able  to  demonstrate 
equivalent  performance  at  srHitheT 
location. 

(D)  If  the  exhaust  system  tubirtg  from 
the  exit  of  the  engine  exhaust  manifold 
or  turbocharger  outlet  to  the  primary 
dilution  tunnel  exceeds  12  feet  (3.7  ni) 
in  length,  then  all  tubing  in  excess  of  12 
feet  (3.7  m)  (chassis  and/or  facility  t]ip«^) 
shall  be  insulated. 

(El  If  the  tubing  is  required  to  be 
insulated,  the  radial  thickness  of  the 
insulation  must  be  at  least  1.0  inch.  The 
thermal  conductivity  of  the  insulating 
material  must  have  a  value  no  gn^ater 
than  0  75  BTl  1— in/lir/ft^rT  measured  at 
700'F. 

(FJ  A  smoke  meter  or  other 
instrumentation  may  be  insertwl  into 
the  exhaust  system  tubing.  If  this  option 
is  exercised  in  the  insulated  portion  of 
the  tubing,  then  a  minimal  amount  of 
tubing  not  to  exceed  18  inches  m;iy  be 
left  uninsulated.  Howe\er.  no  more  than 
1 2  feet  of  tubing  can  be  left  uninsulated 
in  total,  including  the  length  at  the 
smoke  meter. 

(ii)  The  fflciUly-typc  exhaust  system 
shall  meet  the  following  requirements: 

(A)  It  most  be  composed  fjf  smmtfh 
tubing  made  of  typical  in-use  stfxd  or 
stainless  steel.  This  tubing  shall  have  a 
maxinuim  inside  diameter  of  6.0  in  (15 
cm). 

(B)  Shtjrt  sections  (altogether  not  to 
exi.-eod  20  percent  of  the  entire  tube 
lc;ngth)  of  Aexible  tubing  at  conne«1inn 
points  are  allowed. 

107.  Section  86  1327-96  of  subjiart  N 
IS  amended  by  revising  paragraphs  (a), 
(f)(1)  and  (fK2)  introductory  text  to  read 
as  fallows: 


§86.1327-96    Engine  dynamometer  test 
procedures;  overview, 

(a)  The  engine  dynamometer  test 
procedure  is  designed  to  determine  the 
brake-specific  emissions  of 
hydrocarbons,  nonmethane 
hydrocarbons  (for  natural  gas-fueled 
engines  only),  carbon  monoxide,  oxides 
of  nitrogen,  particulate  (petroleum- 
fueled  and  methanol-fueled  diesel 
engines),  and  methanol  and 
formaldehyde  (for  methanol-fueled 
diesel  engines).  The  test  procedure 
consists  of  a  "cold"  start  test  following 
either  natural  or  forced  cool-down 
periods  described  in  §§  86.1334  and 
86.1335,  respectively.  A  "hot"  start  test 
follows  the  "cold"  start  test  after  a  hot 
soak  of  20  minutes.  The  idle  test  of 
subpart  P  of  this  part  may  be  run  after 
the  "hot"  start  test.  The  exhaust 
emissions  are  diluted  with  ambient  air 
and  a  continuous  proportional  sample  is 
collected  for  analysis  during  both  the 
cold-  and  hot-start  tests.  The  composite 
samples  collected  are  analyzed  either  in 
bags  or  continuously  for  hydrocarbons 
(HC),  methane  (CH4 — natural  gas- fueled 
engines  only),  carbon  monoxide  (CO), 
carbon  dioxide  (CO2).  and  oxides  of 
nitrogen  (NOx),  or  in  sample  collection 
impingers  for  methanol  (CHiOH)  and 
sample  collection  impingers  (or 
capsules)  for  formaldehyde  (HCHO).  A 
bag  or  continuous  sample  of  the  dilution 
air  is  similarly  analyzed  for  background 
levels  of  hydrocarbon,  carbon 
monoxide,  carbon  dioxide  and  oxides  of 
nitrogen  and,  if  appropriate,  methane,  or 
methanol  and  formaldehyde.  In 
addition,  for  petroleum-fueled,  natural 
gas-fueled,  liquefied  petroleum  gas- 
fueled  and  methanol-fueled  diesel 
engines,  particulates  are  collected  on 
fluorocarbon-coated  glass  fiber  filters  or 
fluorocarbon-based  (membrane)  filters, 
and  the  dilution  air  may  be  prefiltered. 
***** 

ID'  *  * 

(1)  Otto-cycle  engines.  A  chassis-type 
exhaust  system  shall  be  used.  For  all 
catalyst  systems,  the  distance  from  the 
exhaust  manifold  flangets)  to  the 
catalyst  shall  be  the  same  as  in  the 
vehicle  configuration  unless  the 
manufacturer  provides  data  showing 
equivalent  performance  at  another 
location. 

(2)  Diesel  engines.  Either  a  chassis- 
type  or  a  facility-type  exhaust  system  or 
both  systems  simultaneously  may  be 
used.  The  exhaust  back  pressure  or 
restriction  shall  be  typical  of  those  seen 
in  the  actual  average  vehicle  exhaust 
system  configuration  and  may  be  set 
with  a  valve  (muffler  omitted). 


108.  Section  86.1332-90  of  subpart  N 
is  amended  by  revising  paragraphs  (c)(1) 
heading,  (c)(2)  heading,  (d)(2)  heading, 
(d)(3)  heading,  (e)(1)  heading  and  (e)(2) 
heading  to  read  as  follows: 

§86.1332-90    Engine  mapping  procedures. 

***** 

(c)  •    *    * 

(1)  Otto-cycle  engines. 

***** 

(2)  Diesel  engines. 

***** 

(d)  *  *  * 

(2)  Otto-cycle  engines. 

***** 

(3)  Diesel  engines. 

***** 

(e)*   *   • 

(1)  Otto-cycle  engines. 
***** 

(2)  Diesel  engines. 

***** 

109.  Section  86.1336-84  of  subpart  N 
is  amended  by  revising  paragraph  (e)(2) 
heading  to  read  as  follows: 

§86.1336-84    Engine  starting,  restarting, 
and  shutdown. 

***** 

(e)  *   *   * 

(2)  Diesel -fueled,  natural  gas-fueled 
and  liquefied  petroleum  gas-fueled 
engines. 

***** 

110.  Section  86.1337-90  of  subpart  N 
is  amended  by  revising  paragraphs 
(a)(7),  (a)(8).  (a)(13).  (a)(20)  and  (a)(26) 
to  read  as  follows: 

§86.1337-90    Engine  dynamometer  test 
run. 

(a)*   •   • 

(7)  For  diesel  engines  tested  for 
particulate  emissions,  carefully  install  a 
clean  particulate  sample  filter  into  each 
of  the  filter  holders  and  install  the 
assembled  filter  holders  in  the  sample 
flow  line  (filter  holders  may  be 
preassembled). 

(8)  Follow  the  manufacturers  choke 
and  throttle  instructions  for  cold 
starting.  Simultaneously  start  the  engine 
and  begin  exhaust  and  dilution  air 
sampling.  For  petroleum-fueled  diesel 
engines  (and  natural  gas-fueled, 
liquified  petroleum  gas-fueled  or 
methanol-fueled  diesels.  if  used),  turn 
on  the  hydrocarbon  and  NOx  (and  CO 
and  CO2.  if  continuous)  analyzer  system 
integrators  (if  used),  and  turn  on  the 
particulate  sample  pumps  and  indicate 
the  start  of  the  test  on  the  data 
collection  medium. 
***** 

(13)  Immediately  after  the  engine  is 
turned  off,  turn  off  the  engine  cooling 
fan(s)  if  used,  and  the  CVS  blower  (or 


disconnect  the  exhaust  system  from  the 
CVS).  As  soon  as  possible,  transfer  the 
"cold  start  cycle"  exhaust  and  dilution 
air  bag  samples  according  to  §  86.1340. 
A  stabilized  reading  of  the  exhaust 
sample  on  all  analyzers  shall  be 
obtained  within  20  minutes  of  the  end 
of  the  sample  collection  phase  of  the 
test.  Analysis  of  the  methanol  and 
formaldehyde  samples  shall  be  obtained 
within  24  hours  of  the  end  of  the  sample 
collection  period.  For  diesel  engines 
tested  for  particulate,  carefully  remove 
the  filter  holder  from  the  sample  flow 
apparatus,  remove  each  particulate 
sample  filter  from  its  holder  and  place 
each  in  a  petri  dish  and  cover. 
***** 

(20)  For  diesel  engines  tested  for 
particulate,  carefully  install  a  clean 
particulate  filter  in  each  of  the  filter 
holders  and  install  assembled  filter 
holders  in  the  sample  flow  line  (filter 
holders  may  be  preassembled). 
*         •        *         *         • 

(26)  As  soon  as  possible,  transfer  the 
"hot  start  cycle"  e.xhaust  and  dilution 
air  bag  samples  to  the  analytical  system 
and  process  the  samples  according  to 
§86.1340.  A  stabilized  reading  of  the 
exhaust  sample  on  all  analyzers  shall  be 
obtained  within  20  minutes  of  the  end 
of  the  sample  collection  phase  of  the 
test.  Analyze  the  methanol  and 
formaldehyde  samples  within  24  hours. 
(If  it  is  not  possible  to  perform  analysis 
within  24  hours,  the  samples  should  be 
stored  in  a  cold  (approximately  0°C) 
dark  environment  until  analysis  can  be 
performed).  For  diesel  engines  tested  for 
particulate,  carefully  remove  the 
assembled  filter  holder  from  the  sample 
flow  lines  and  remove  each  particulate 
sample  filter  from  its  holder  and  place 
in  a  clean  petri  dish  and  cover  as  soon 
as  possible.  Within  one  hour  after  the 
end  of  the  hot  start  phase  of  the  test, 
transfer  the  four  particulate  filters  to  the 
weighing  chamber  for  post-test 
conditioning. 
***** 

111.  Section  86.1337-96  of  subpart  N 
is  amended  bv  revising  paragraphs 
(a)(7),  (a)(8).  (a)(13),  (a)(20)  and  (a)(26) 
to  read  as  follows: 

§86.1337-96    Engine  dynamometer  test 
run. 

(a)  •   *   • 

(7)  For  diesel  engines  tested  for 
particulate  emissions,  carefully  install 
clean  particulate  sample  filter  into  each 
of  the  filter  holders  and  install  the 
assembled  filter  holders  in  the  sample 
flow  line  (filter  holders  may  be 
preassembled). 

(8)  Follow  the  manufacturer's  choke 
and  throttle  instructions  for  cold 
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oUrtiAg.  Simuhaneously  Mvt  iIm  engitio 
and  begin  eacbwil  and  dilution  air 
sampling  For  pelrolmiiB-fueled  dicael 
engines  (and  oatunl  gu-fuel«d. 
liquified  petroleum  gas-fueled  or 
methanol  fueled  dieseis.  if  used)  turn  on 
the  hydrocarbon  and  NOx  (and  CXD  nnd 
CO},  if  caatinuotts)  analyzer  syatera 
integrators  (if  used),  and  turn  on  the 
particulate  sample  pumps  and  indirjite 
the  surl  of  the  test  un  the  data 
cullectiun  meditun. 

•  •        •         •        • 

(13)  Immediately  after  the  engine  is 
turned  off.  turn  off  the  errgmo  cooling 
fan(s]  if  used,  and  the  CVS  blo>»'pT  (nr 
disconnect  the  exhaust  system  from  the 
CVS).  As  soon  as  possible,  transfer  the 
"cold  start  cycle"  exiiaast  and  dilution 
air  bag  Mnplas  aocatding  to  §86  1340 
A  stabilized  readiag  af  tbe  MiMttiit 
sample  on  all  anahraen  shall  be 
obtaiiwd  within  20  minutes  of  the  firtd 
of  the  sample  collection  phase  of  tfaa 
test.  Analysis  of  the  methanol  and 
furmnldebyde  samples  shall  be  ohtameil 
wUhin  24  hours  ot  the  end  td  the  sample 
ooUactiou  penud.  For  diaael  eapoes 
lesled  {or  partKiiilale,  cafafaUy  feoKive 
the  fitter  holder  frua  the  santpla  flow 
apparatus,  remmm  aach  particulate 
scHtple  Hher  bon  its  holder  and  place 
each  in  a  pelh  dtitli  and  cover 

•  •         *         •         « 

(20)  For  dieael  engines  tested  tur 
perticulale.  cmmbiUy  inAali  a  dean 
particular  fitar  in  aach  of  the  Tilter 
hnlden  aid  tettall  assembled  fihtr 
hoUiers  in  the  sample  flow  line  (fiher 
holders  ntav  be  praassombled). 

•  •         •         •         • 

(2fi)  As  soon  as  possible,  tmnsfer  the 
■'hot  start  cycle"  exhaust  and  dilution 
air  bag  samples  to  the  analytical  system 
and  process  the  samples  according  to 
§86  1340  Astdbihfod  reading  of  the 
oxhaiist  sample  on  all  analysers  shall  bo 
obtained  withm  20  minutes  of  the  end 
of  the  sample  collectitm  phase  of  the 
test.  Analyze  the  methanol  ar>d 
formaldehyde  samples  within  24  hours. 
(If  it  is  not  possible  to  peiimui  analysis 
within  24  hours,  the  samples  should  be 
stored  in  a  cold  (appraximatelv  O'XJ) 
dark  environment  untU  analysis  can  be 
perfonned).  For  diesel  engines  tested  for 
particulate,  otrefully  remove  the 
assembled  filter  holder  from  the  sample 
flow  lines,  remove  each  particulate 


(dX7)(iii) 


san)}  u  ;...   :  from  itit  holder,  place  in  a 
cJaan  p^tri  dish  and  ctrver  as  soon  as 
possible.  Within  one  hour  after  the  end 
of  the  hoi  start  phase  of  ihe  lest,  transfer 
the  four  particulate  fibers  to  the 
weighing  chamber  fur  puKt-teiit 
conditioning. 
•         •         •         •         • 

1 12.  A  new  section  86.1340-94  is 
added  to  subpart  N  to  read  as  follows: 

586.1340-94    Exhaust  samp',  .ir  rysis. 

Section  8b.l340-'J4  inLlunob  ti-xt  thait 
specifies  requirements  that  differ  from 
§  8G  1 340-90.  Where  a  paragraph  in 
§86.1340-90  is  identical  and  applicable 
to  §86.1340-94.  this  may  be  indicated 
by  specifying  the  corresponding 
paragraph  and  the  statement 
"I  Reserved).  For  guidance  see 
§86.1340-90." 

(a)  through  {d)(6)  (Reserved).  For 
guidance  see  §86.1340-90. 

(d)(7)  Measure  HC  (except  dieseis), 
au  (natural  grts-fueled  eiigiaaa  anly). 
GO.  CQ>  and  NOx  saniple  bagN)  wtth 
approximately  the  sanw  Bow  sates  and 
pressures  used  in  S86.1340-90(d)l3). 
(Constituents  measured  continuously  do 
not  require  bag  analysis.) 

(d)(8)  through  (h)f2)  IReserved].  For 
guidance  see  §  86. 1 340-90 

113  A  new  section  86.1342-04  is 
added  to  subpart  N  to  read  as  {oUot^s: 

$86  1342-94    Cakxilations.  eiUiaust 
aralssiona. 

Stx.tuin  86.1342-94  includes  t«xt  thai 
speciTtes  requiiaments  that  dt/ler  from 
§  86.1342-90.  Where  a  paragraph  in 
§86.1342-90  is  identical  and  applicable 
to  §  86. 1 342-94.  this  nw?  be  indicated 
by  sjMM.ifying  the  corresponding 
paragraph  and  the  statement 
"(Reserved).  For  guidance  see 
§861342-90." 

(a)  introductory  text  (Reserved).  !^ 
guidance  see  §86.1342-d0. 

(aUl)  AwM  =  Weighted  mass  emission 
level  (HC,  CO.  CO^  or  f^JOx)  in  grams  per 
brake  horsepower-hour  and.  if 
appropriate,  the  weighted  anaas  organic 
material  hydrocarbon  aqulvalent  or  non- 
methane  hydrocarbon,  in  grams  per 
brake  borsepovrer-hour 

(a)(2)  through  (bl(7)  (Reserved].  For 
guidance  see  §  86. 1342-90. 

(b)(H)  Non-methane  hydrocarbon 
mass: 

NNiHC^  =  V^  X  Density, 
INKU  tConmrJ  1 .000.000) 


(c)  through  (d)(l)(i)  [Reserved,!.  For 
guidance  see  §86.1342-90. 

(d)(1)(ii)  DensTlyHT  =  Density  nf 
hydrocarbons. 

(A)  For  gasoline  and  the  gasoline 
fraction  of  methanol-fuel.  and  may  be 
used  for  petroleum  and  the  petroleum 
fraction  of  methanol  dies«»l  fuel  if 
desired;  16  33  g/ft'-carbon  atom  (0.5768 
kg/m'-carbon  atom). 

(B)  For  «1  petroleum  diesel  fuel;  16.42 
g/fl^-carbon  atom  (0.5800  kg/m-^ -carbon 
atom). 

(C)  For  «2  diesel  16.27  g/fl^-cafboi* 
atom  (0.5746  kg/m^-carbon  atom). 
Average  carbon  to  hydrogen  ratios  nf 
1:1.85  for  gasoline.  1:1.93  ibr#l 
petroleum  diesel  fuel  and  1 : 1 .60  fur  $2 
petroleum  diesel  fuel  are  assurat)d  at  68 
°F  (20  °C)  and  760  aim  Hg  (101.3  kPa) 
pressure. 

(D)  For  natural  gas  and  liquified 
petroleum  gas-fuel;  1.1771  (12  OllfHX: 
(1.00a))g/ft3-carbon  atom  (0.04157 
(12.01 1+H/C  (1.00aj)  k«/raS-carbon 
atom)  where  H/C  is  hydrqgen  to  (.a;  t  k  n. 
ratio  of  the  hydrocarbon  oompeaettts  of 
the  test  fuel  at  68  °F  (20  °C)  aiid  7M 
mm  Hg  (101.3  kP«)  fxressare. 

(d){  1  )(iii)  throufh  Wi(  1  lUvBAJ 
IReserved]  ForeMi«hHnesee§aiL1342- 
90. 

fd)(l)(iv)(B)  For  petroleum  fiir>l.^i. 
natural  gas-hjeled  and  liquififl 
petroleuai  gaa-<fueled  engines.  iV..^  is  i^ 
FID  measurement. 

idMlXiv4(Qthro»gh  (d)(3MvMA) 
(Reserved).  For  gmdance-see  §86.1342- 
90. 

(dM3)(vKB)(X),  =  n  -  (0.01* 
0.005HCR)  CO2,  -  0.000323fyoncn.foT 
methanol-fuel.  natural  gas-fuel  and 
liquified  petroleum  gas-fuel  where  HCR 
is  hydrogen  to  carbon  ratio  as  measured 
for  the  fuel  used. 

Where: 

(d)(3)(vi)  through  (d)(7)(ii)  (Reserved). 
For  guidance  see  §  86.1 342-90. 

For  natural  gas-fueled  or  liquefied 
petroleum  gas-fueled  vehicles  wh«^ie 
fuel  composition  is  CH^  as  measured 
for  the  fuel  used. 

(d)(8)(i)  (Reserved).  For  guidanoe  see 
§86.1342-90. 
(d)(8)(ii)  Qtlo-cvcle  engines:  Kh  =  1/ 

11-0.0047  (H-75)i  (or  for  SI  units.  Kn  = 
l/il-0.0329(H-10.71)U. 


IQOx 


DF  = 


K4-y;2-»-3.76|;x4-y/4) 


COj,  4-(NMHC,  +  CH.^  +  CO  J  X  W 


(iii)  For  diesel  engines:  Km  =  1/Jl- 
0.0026  (H-75)]  (or  for  .SI  units  =  1/il- 
0.0182  (H-lfl.71)U. 
Where: 

(d)(a)(iv)  through  WmU)  |Ro«fvedj. 
For  guidance  see  ^  86.1342-90. 

(d)(10Hi)  NMHCc„«  =  HQ^-CH<v^ 

(ii)  DensifyMMMc  =  The  density  of  non- 
methane  hvdrocarbon,  is  1.1771(12.011 
-f  H/C  (1.006))  g/fts-carbon  atom 
(0.04157(12.011  4  H/C  (1.00aj)ko/m^- 
carbon  atom),  where  H/C  is  the 
hydrogen  to  rarbon  ratio  of  the  non- 
methane  hydrocarbon  components  of 
the  test  fuel,  at  68  °F  (20  T.)  dnd  760 
mm  Hg  '101.3  kPa)  pressure. 

(iii)(A)  CH4C00C  =^  Methane 
concentrKtion  of  the  dilute  exhaust 
sample  corrected  for  backgroimd.  in 
ppra  carbon  equivalent. 

(B)CH4cx,«  -r<-mX(CIU-<  H*K1-1/ 
DF)) 

When- 

(J)  CHj,  =  Methane  exhaost  fcij; 
concentrstion  in  ppm  carbon 
equivalent. 

(2)  CH4d  =  Methane  concentration  of 
the  dilution  air  in  ppm  carbon 
equivalent. 

(3)  roM  =  HC  FID  response  to  nf)t?fhsne 
for  natural  gas-fueled  vehicles  as 
measured  in  §86.1321  (d). 

(e)  through  (h)(2)(vii)  [Resen*-*!).  For 
guidance  see  §  85.1342-90. 

114.  A  nenv  section  86.1344.-94  is 
added  to  subpart  N  to  read  as  follows; 

§86.1344-94    Raqtilred  infonnaftioa. 

(a)  The  required  li»st  ddla  shall  be 
Urouped  into  the  folWjvMng  three  general 
rafegories: 

(1)  Engine  spt  up  and  descriptive  data. 
These  data  must  be  provided  to  the  EPA 
supervisor  of  engine  testing  for  each 
engine  sent  to  the  Administrator  for 
confinnatory  testing  prior  to  the 
initiation  of  engine  set-up.  These  data 
are  ne<:essary  to  ensure  that  EPA  test 
personnel  have  the  correct  data  in  order 
to  set  up  and  test  the  engine  in  a  timely 
and  proper  manner.  These  data  are  not 
required  for  tests  perfonrw^d  b\  the 
manufacturers. 

(2)  Pretest  data.  TTiese  data  are 
general  lest  data  that  must  be  recorde«l 
for  each  test.  The  data  are  of  a  more 
descriptive  nature  such  as  identification 
(if  the  test  engine,  test  site  number,  etc. 
As  such,  these  data  can  be  recorded  at 
any  time  within  24  hours  of  the  test. 

(3)  Test  data.  These  data  are  phvsif  a) 
test  data  that  must  be  recorded  at  the 
time  of  testing. 

(b)  When  requested,  data  shall  be 
su|>plied  in  the  format  specified  by  the 
Adniinistzator. 

(c)  Ei^ne set-up  data,  tiuuausc 
specific  test  £aciliti«rs  may  liwnfie  with 


time,  the  speciljc  data  parameters  and 
number  of  items  may  vary.  The 
Application  Fonnat  for  CerlificalitHi  (or 
the  applicable  model  year  will  specify 
the  exact  requirements.  In  general,  the 
following  types  of  data  will  be  required: 

(1 )  Engine  manufecturea^. 

(2)  En^De  system  combination. 

(3)  Engine  code  and  CID. 

(4)  Engine  identification  number. 

(5)  Applicable  engine  model  vf-ar. 

(6)  Engine  fuel  type. 

(7)  Recommended  oil  type. 

(8)  Exhaust  pipe  configuration,  pipe 
sizes,  etc. 

(9)  Curb  or  low  idle  speed. 

(10)  Dynamometer  idle  spt^d 
(automailic  transmission  enRir.es  onlv). 

(11)  Engine  parametw  specifir^i(Mis 
such  as  spark  timing,  operating 
temperature,  advarirocurxes.  etc. 

(12)  Engine  performance  data,  suiJi  as 
maximum  BHP.  previously  mea5:urexl 
rated  rpin.  fuel  consumption,  governed 
speed,  etc. 

(13)  Recommended  b'uirt-tip 
jjrocedure. 

(14)  Maximum  safe  engine  operating 
speed. 

(15)  Number  of  boui^  of  operation 
accumulated  cm  engine. 

(16)  Manufacturer's  recommended 
inlet  depression  limit  and  typical  in-u.se 
inlet  depression  level. 

(17)  Exhaust  system: 
(i)  Diese!  engines: 

(A)  Header  pipe  inside  diameter. 

(B)  Tailpipe  inside  diameter. 

(C)  Minimum  distanf;€  in-use  betM'een 
the  exhaust  manifold  flange  and  the  exit 
of  the  chassis  exhaust  system. 

(D)  Manufacturer's  recommended 
maximum  exhaust  Ijackpressure  limit 
for  the  engine. 

(E)  Typical  bat:kpressure.  as 
determined  by  typical  application  of  the 
engine. 

(F)  Minimum  backpressure  r«}iiirt;d 
to  meet  applicable  iraise  regulations, 

(ii)  Ckto-cyde  engines:  Typical  in-use 
backpressure  in  vehicle  exhaust  system. 

(d)  Pre-test  data.  The  following  data 
shall  be  recorded  and  reported  to  the 
Administrator  for  each  Uat  conducted 
for  compliance  with  the  provisions  of 
subpart  A  of  this  part: 

(1)  Engine-system  combin.ition 

(2)  Engine  identification. 

(3)  Instrument  operritor(s). 

(4)  Engine  operalor(s3. 

(5)  Numb^-  of  hours  of  operation 
accumulated  on  the  engine  prior  to 
beginning  the  test  seqitenoe  (Figure 
Nfl4-10). 

(6)  Identification  and  speufirafitms  of 
test  fuel  used. 

(7)  Date  of  most  ro«)en»  analytirsti 
assembly  calibration. 

(8J  All  pertinent  instnm»ent 
information  such  as  tuning,  fsain.  T«^ial 


numbers,  detector  number,  calibration 
curve  number,  etc.  As  kmg  as  this 
infoi^ation  is  traoeaWe,  it  may  be 
sumrna^zed  by  s>-stem  or  aoalvzer 
identification  nun:^}ers. 

(e)  Test  data.  The  physical  parameters 
necessary  to  compute  the  test  results 
and  ensure  accuracy  of  the  results  shall 
be  recorded  for  each  test  conducted  for 
compliance  with  the  provisions  of 
subpart  A  of  this  part.  Additional  test 
d.ita  may  be  recorded  at  the  discretion 
of  the  manufacturer.  Extreme  details  of 
the  test  measurements  such  as  analyzer 
chart  deflections  will  generally  not  be 
required  on  a  routine  basis  to  be 
reported  to  the  AdministrattM-  for  each 
lest,  unlijss  a  dispute  about  the  accuracy 
of  the  data  arises.  The  following  types 
of  data  shall  be  required  to  be  reported 
to  the  Admiai-stralor.  The  Application 
Format  for  Certification  ior  the 
applicable  modt'l  year  will  specify  the 
exact  requirements  which  may  change 
slightly  from  year  to  year  with  the 
addition  or  deletion  of  certain  items. 

(1)  Date  and  time  of  day. 

(2)  Test  number. 

(3)  Engine  intake  air  or  test  r;pn 
temperature. 

(4)  Barometric  pressure.  (A  central 
laboratory  barometer  mav  be  used: 
Provided,  that  individual  test  cell 

■  baromet.'ic  pressures  are  shown  to  be 
within  ±0.1  percent  of  the  barometric 
pressure  at  tlje  central  barometer 
location.) 

(5)  Engine  intake  or  lest  cell  and  t:\'S 
dilution  air  humidity. 

(6)  Maximum  torque  versus  speed 
i:urve  as  determined  in  §86.1332.  with 
minimum  and  maximum  engine  s}>«eds. 
and  a  description  of  the  mapping 
technique  used. 

(7)  .Measured  niaxirauai  hon>epavM;r 
and  maximum  torque  speeds. 

(8)  Measured  maximum  horsepower 
and  torque. 

(9)  Measured  high  idle  engine  spet^d 
(governed  diesel  engines  only). 

(10)  Measured  fuel  consumption  at 
maximum  power  and  torque  (diesel 
engines  only). 

(11)  Cold-soak  time  interval  and  uhA 
down  procedures 

(12)  Temperature  set  point  of  itw 
heated  continuous  analysis  system 
components  (if  applicable). 

(13)  Test  cycle  validation  st.atis;i«:s  as 
sperjC»Kl  in  §86.1341  for  each  test 
phase  (cold  and  hot). 

(14)  Total  C\'S  flow  rate  with  diljtioa 
factor  for  each  test  phase  (cold  and  hot). 

(15)  Temperature  of  the  dilute  exhaust 
mixture  and  secondary  dilution  air  (in 
the  case  of  a  double  dilution  system)  a! 
the  inlet  to  the  respective  gas  meterfs) 
tir  flow  instrumentation  used  for 
particulate  sampling. 
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(16)  The  maximum  temperature  of  the 
dilute  exhaust  mixture  immediately 
ahead  of  the  particulate  filter. 

(17)  Sample  concentrations 
(background  corrected)  for  HC,  CO,  CO> 
and  NUx  for  each  test  phase  (cold  and 
hot). 

(18)  For  methanol-fueled  engines: 

(i)  Volume  of  sample  passed  through 
the  methanol  sampling  system  and  the 
volume  of  deionized  water  in  each 
impinger. 

(ii)  The  methanol  concentration  in  the 
reference  sample  and  the  peak  area  from 
the  CC  analysis  of  the  reference  sample. 

(iii)  The  peak  area  of  the  GC  analyses 
of  the  test  samples  (methanol). 

(iv)  Volume  of  sample  passed  through 
the  formaldehyde  sampling  system. 

(v)  The  formaldehyde  concentration 
in  the  reference  sample  and  the  peak 
area  from  the  LC  analysis  of  the 
reference  sample 

(vi)  The  peak  area  of  the  LC  analysis 
of  the  test  sample  (formaldehyde). 

(vii)  Specification  of  the  methanol- 
fuel  used  during  testing. 

(19)  For  natural  gas-fueled  engines: 
Composition,  including  all  carbon 
containing  compounds;  e.g..  CO?,  of  the 
natural  gas-fuel  used  during  the  test.  Ci 
and  Cj  compounds  shall  be  individually 
reported.  Cj  and  heavier  compounds, 
and  Ct,  and  heavier  compounds  may  be 
reported  as  a  group. 

(20)  For  liquefied  petroleum  gas- 
fueled  engines:  Composition  of  the 
liquefied  petroleum  gas-fuel  used 
during  the  test.  Each  hydrocarbon 
compound  present,  through  C4 
compounds,  shall  be  individually 
reported  Cj  and  heavier  hydrocarbons 
may  be  reported  as  a  group. 

(21)  The  stabilized  pre-test  weight  and 
post-test  weight  of  each  particulate 
sample  and  back-up  filter  or  pair  of 
filters. 

(22)  Brake  specific  emissions  (g/BHP- 
hr)  for  HC,  CO,  NOx  and.  if  applicable. 
OMHCE.  CH,OH  and  HCHO  for 
methanol-fueled  vehicles  for  each  test 
phase  (cold  and  hot). 

(23)  The  weighted  (cold  and  hot) 
brake  specific  emissions  (g/BHP-hr)  for 
the  total  test 

(24)  The  weighted  (cold  and  hot) 
carbon  balance  or  mass-measured  brake 
specific  fuel  consumption  for  the  total 
lest 

(25)  The  number  of  hours  of  operation 
accumulated  on  the  engine  after 
completing  the  test  sequences  described 
in  Figure  N84-10. 

115.  The  title  of  subpart  F  is  revised 
to  read  as  follows 


Subpart  P— Emission  Regulations  for 
New  Qasoline-Fucled,  Natural  Gas- 
Fueled,  Liquefied  Petroleum  Gas- 
Fueled  and  Mettianol-Fuoled  Heavy- 
Duty  Engines  and  New  Gasoline- 
Fueled,  Natural  Gas-Fueled,  Liquefied 
Petroleum  Gas-Fueled  and  Methanol- 
Fueled  Light-Duty  Trucks;  Idle  Test 
Procedures 

1 16.  A  new  section  86.1501-94  is 
added  to  subpart  P  to  read  as  follows; 

§86.1501-94    Scope;  applicability. 
This  subpart  contains  gaseous 
emission  idle  test  procedures  for 
gasoline-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanol-fueled  Otto-cycle  heavy-duty 
engines,  and  for  gasoline-fueled,  natural 
gas-fueled,  liquefied  petroleum  gas- 
fueled  and  methanol-fueled  Otto-cycle 
light-duty  trucks.  It  applies  to  1994  and 
later  model  years.  The  idle  test 
procedures  are  optionally  applicable  to 
1990  through  1993  model  year  natural- 
gas  fueled  and  liquefied  petroleum  gas- 
fueled  Otto-cycle  heavy-duty  engines 
and  Otto-cycle  light-duty  trucks. 

117.  A  new  section  86.1504-94  is 
added  to  subpart  P  to  read  as  follows: 

§86  1504-©4     Section  numt)ering; 
construction. 

(a)  The  model  year  of  initial 
applicability  is  indicated  by  the  section 
number.  The  two  digits  following  the 
hyphen  designate  the  first  model  year 
for  which  a  section  is  effective.  A 
section  remains  effective  until 
superseded. 

Example:  Section  86  15n-«4  applies  to 
the  1984  and  subsequent  model  years  until 
superseded.  If  §86.1511-85  is  promulgated, 
it  would  take  effect  beginning  with  the  1985 
model  year.  Section  86.1511-83  would  apply 
to  model  years  1983  and  1984. 

fb)  A  section  reference  without  a 
model  year  suffix  refers  to  the  section 
applicable  for  the  appropriate  model 
year 

(c)  All  provisions  in  the  subpart  apply 
to  gasoline-fueled,  natural  gas-fueled, 
liquefied  petroleum  gas-fueled  and 
methanol-fueled  Otto-cycle  heavy-duty 
engines,  and  to  gasoline- fueled,  natural 
gas-fueled,  liquefied  petroleum  gas- 
fueled,  and  methanol-fueled  Otto-cycle 
light-duty  trucks. 

118.  A  new  section  86.1505-94  is 
added  to  subpart  P  to  read  as  follows: 

§86  1505^94    Introduction;  structure  of 
subpart 

(a)  This  subpart  describes  the 
equipment  and  the  procedures  required 
to  perform  idle  exhaust  emission  tests 
on  Otto-cycle  heavy-duty  engines  and 
Otto-cycle  light-duty  trucks.  Subpart  A 
sets  forth  the  testing  requirements. 


reporting  requirements  and  test 
intervals  necessary  to  comply  with  EP,^ 
certification  procedures. 

(b)  Four  topics  are  addressed  in  this 
subpart.  Sections  86.1505  through 
86.1515  set  forth  specifications  and 
equipment  requirements;  §§86.1516 
through  86.1526  discuss  calibration 
methods  and  frequency;  test  procedures 
and  data  requirements  are  listed  in 
§§86.1527  through  86.1542  and 
calculation  formulas  are  found  in 
§86.1544. 

119.  A  new  section  86.1506-94  is 
added  to  subpart  P  to  read  as  follows: 

§86.1506-94    Equipment  required  and 
specifications;  overview. 

(a)  This  subpart  contains  procedures 
for  performing  idle  exhaust  emission 
tests  on  Otto-cycle  heavy-duty  engines 
and  Otto-cycle  light-duty  trucks. 
Equipment  required  and  specifications 
are  as  follows: 

(1)  Exhaust  emission  tests.  All  engines 
and  vehicles  subject  to  this  subpart  are 
tested  for  exhaust  emissions.  Necessary 
equipment  and  specifications  appear  in 
§§86.1509  through  86.1511. 

(2)  Fuel  and  analytical  tests.  Fuel 
requirements  for  idle  exhaust  emission 
testing  are  specified  in  §  88.1513. 
Analytical  gases  are  specified  in 
§86.1514. 

120.  A  new  section  86.1513-94  is 
added  to  subpart  P  to  read  as  follows: 

§86  1513-90    Fuel  specifications. 

The  requirements  of  this  section  are 
set  forth  in  §86.1313-94  for  heavy-duty 
engines  and  in  §86.113-94  for  light- 
duty  trucks 

PART  88— {AMENDED] 

121.  The  autiiority  i;itation  for  part  88 
continues  to  read  as  follows: 

Authority:  42  U  S.C  7410.  7418.  7581, 
7582.  7583.  7584,  7586,  7588.  7589  and 
7601(a) 

122.  Section  88.311-93  of  subpart  C  is 
amended  by  revising  paragraphs 
(a)(l)(iii),  (c)  and  (d)  to  read  as  follows: 

§88.311-93    Emission  standards  for 
Inherently  Lov»-Emisslon  Vehicles. 

(a)*    •    • 

(D*  •  • 

(iii)  The  vehicle  must  meet  other 
special  requirements  applicable  to 
conventional  or  clean-fuel  vehicles  and 
their  fuels  as  described  in  any  other 
parts  of  this  chapter,  including  40  CFR 
parts  86  and  88. 
«         •         *         •         * 

(c)  Light-duty  vehicles  and  light-duty 
trucks.  ILEVs  in  LDV  and  LDT  classes 
shall  have  exhaust  emissions  standards 
in  grams  per  mile  listed  in  Table  C93- 


b.l.as  Measure  uitderthe  appliolile 
Federal  Test  Procedures  in  40  C:FR  part 
86,  subpart  B.  An  ILEV  must  be  able  to 
operate  on  only  one  fud,  or  fnusi  be 
c-ertified  as  an  ILEV  on  all  fuels  it  can 
operate  on.  These  vehicles  shall  also 
comply  with  all  requirements  of  40  CFR 
part  86  which  are  applicable  to 
conventional  gasoline-fueled,  nu'thannj- 
fueled.  or  diesel-fueled,  natural  gas- 
fueled  or  liquefied  petroleum  gas-fudi^d 
LDVs/LDTs  of  the  same  vehicle  class 
and  model  year. 

(d)  Hpa\y-duty  vehicles.  ILEVs  in  the 
HDV  class  shall  have  exhaust  emissiohs 
with  combined  non^TW?thane 
hydrocarbon  and  oxid«^  of  nitrogen 
exhaust  emissions  which  do  not  exceed 
the  exhaust  emission  standards  in  grams 
per  brake  horsepower-hour  listed  in 
Table  C93-6.2,  as  measure  under  the 
appl!i;i>ble  Federal  Test  Procedures  in 
40  CFR  part  86,  subpart  M  An  ILEV 
must  be  able  to  operate  on  only  one  fuel, 
or  mast  be  certified  as  an  ILEV  on  all 
fuels  it  can  operate  on.  These  vehicles 
shaH  also  comply  with  all  requirements 
of  40  CFR  part  86  which  are  applicable 
in  the  case  of  conventional  gasoline- 
fueled,  methanol-fueled,  or  diesel- 
fueled,  natural  gas-fueled  or  liquefied 
petroleum  gas-fueled  HDVs  of  the  same 
weight  class  and  model  year. 


PART  600— [AMENDED] 

123.  The  authority  citation  for  part 
600  continues  to  read  as  follows: 

Authority:  15  U.S  C.  2001,  2002,  2003. 
2005,  2006,  and  2013. 

124.  Section  600.113-93  of  subpart  B 
is  amended  by  revising  the  introductory 
text  and  paragraphs  (a),  (b)(1),  (b)(2)  and 
(d),  and  adding  new  paragraph  (r){3) 
and  (h).  to  read  as  foPows: 

§  600. 1 1 3-93    Fuel  economy  calculations. 

The  Administrator  will  use  the 
«;alculation  procedure  set  forth  in  this 
paragraph  for  all  official  EPA  testing  of 
vehicles  fueled  with  gasoline,  diesel, 
methanol  or  natural  gas  fuel.  The 
calculations  of  the  weighted  fuel 
et:onomy  values  require  input  of  the 


mpg.. 


weighted  grams/mile  v-alues  for  total 
hydrocarbens{HC),  cartjon  momrxide 
(CO),  and  carbon  dioxide  (GO?);  and, 
additionally  for  methanol-fueled 
automobiles,  methanol  (CH1OH)  and 
formaldehyde  (HCHO):  and  additionally 
for  natural  gas-fueled  vehicles  non- 
methane  hydrofjarbons  (NMHC)  and 
methane  (CH4)  for  both  the  city  fuel 
economy  test  and  the  highway  fuel 
economy  test.  AdditJonally.  the  specific 
gravity,  cartx)n  weight  fraction  and  net 
heating  value  of  the  test  fuel  must  be 
determined.  The  city  and  highway  fuel 
economy  vaJues  shall  be  calculated  as 
specified  in  this  section.  A  sample 
appears  in  Appendix  n  to  this  part 

(a)  Calculate  the  weighted  grams.'mile 
values  for  the  city  fuel  economy  test  for 
HC,  CO  and  CO2;  and,  additionally  for 
methanol-fueled  automobiles.  CH^OH 
and  HCHO;  and  additional  1\  for  natural 
gas-fueled  automobiles  NMHC  and  CH4 
as  specified  in  §  86.144  of  this  chapter. 
Measure  and  record  the  test  fuel's 
properties  as  specified  in  paragraph  (c) 
of  this  section. 

(b)(1)  Calculate  the  mass  values  fur 
the  highway  fuel  economy  test  for  HC. 
CO  and  CO2.  and  where  applicable 
CH  OH,  HCHO,  NMHC  and  CH^  as 
specified  in  §  86.144(b)  of  this  chapter 
Measure  and  record  the  test  fuels 
properties  as  specified  in  paragraph  (c) 
of  this  section. 

(2)  Calculate  the  grams/mile  values 
for  the  highway  fuel  economy  test  for 
HC,  CO  and  CO2.  arid  where  applicable 
CH,OH,  HCHO,  NMHC  and  CH4  by 
dividing  the  mass  values  obtained  in 
paragraph  (b)(1)  of  this  section,  by  the 
actual  distance  traveled,  measured  in 
miles,  as  specified  in  §  86.135(h)  of  this 
chapter. 

(c)  •   •    • 

(3)  Natural  gas  test  fuel  shall  be 
analyzed  to  determine  the  following  fuel 
properties: 

(i)  Fuel  composition  per  A.STM  D 
1945-91,  Standard  Test  Method  for 
Analysis  of  Natural  Gas  By  Gas 
Chromatography.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  II.S.C.  552(a)  and  1  CFR  part  51. 


CWFh,.,.,^D^,  I2I.5 


Copies  may  be  obtained  from  the 
American  Society  for  Testing  and 
MaterJais,  1916  Race  Street. 
Philadelphia.  PA  19103.  Copies  may  bi; 
inspected  at  U.S.  EPA,  OAR.  401  .M 
Street,  SW.,  Washington.  DC  20460,  or 
at  the  Office  of  the  Federal  Register,  800 
North  C^pilol  Street.  NVV.,  suite  700, 
Washington.  DC. 

(ii)  Specific  gravity  (based  on  fuel 
composition  per  ASTM  D  1945). 

(iii)  Carbon  weight  fraction  based  on 
the  carbon  contained  only  in  the  HC 
constituents  of  the  fuel=weight  of 
carbon  in  HC  constituents  divided  by 
the  total  weight  of  fuel. 

(iv)  Carbon  weight  fraction  of 
fuel=total  weight  of  carbon  in  the  fuel 
(i.e..  includes  carbon  contained  in  HC 
and  in  CO;)  divided  by  total  weight  of 
fuel. 

(d)  Calculate  the  city  fuel  economy 
and  highway  fuel  economy  from  the 
grams/mile  values  for  total  HC.  CO,  CO.- 
and,  where  applicable.  CH,OH,  HCHO. 
NMHC  and  CH4  and,  the  test  fuel's 
specific  gravity,  carbon  weight  fraction, 
net  heating  value,  and  additionally  for 
natural  gas,  the  test  fuel's  composition 
The  emission  values  (obtained  per 
paragraph  (a)  or  (b)  of  this  section,  as 
applicable)  used  in  each  calculation  of 
this  section  shall  be  rounded  in 
accordance  with  §86.084-26(a)(6)(iii)  of 
this  chapter.  The  CO2  values  (obtained 
per  paragraph  (a)  or  fb)  of  this  section, 
as  applicable)  used  in  each  calculation 
of  this  section  shall  be  rounded  to  the 
nearest  gram/mile.  The  specific  gravity 
and  the  carbon  weight  fraction  (obtained 
per  paragraph  (c)  of  this  section)  shall 
be  recorded  using  three  places  to  the 
right  of  the  decimal  point.  The  net 
heating  value  (obtained  per  paragraph 
(c)  of  this  section)  shall  be  recorded  to 
the  nearest  whole  Btu/lb.  These 
numbers  shall  be  rounded  in  accordant.!! 
with  the  "Rounding  Off  Method" 
specified  in  ASTM  E  29-67. 
•        •        •        •        • 

(h)  For  automobiles  fueled  with 
natural  gas,  the  fuel  economy  in  mil»is 
per  gallon  of  natural  gas  is  to  be 
calculated  using  the  following  equation: 


(0.749 )CH,  ^ (CWF^^,^,.  )NMHC  +  (0.429)CO  +  (0.27.^ )(CO,  -  CO,^, ) 


When? 


mpgr=miles  per  equivalent  gallon  of 
natural  gas. 

CVVFiM-.N«i=carbon  weight  fraction  based 
on  the  hydrocarbon  constituents  in  . 


the  natural  gas  fuel  as  obtained  in 
paragraph  (d)  of  this  section. 

DNM:=deDsity  of  the  natural  gas  fuel 
(grams/ft'  at  68  "F  (20  "C)  and  760 
mm  Hg  (101.3  kPa)j  pressure  as 


()btaine<f  in  paragraph  (d)  of  this 
.sertion. 

CH4,  NMHC.  CO,  and  C02=weighted 
mass  exhaust  emissions  [grams/ 
mile)  for  methane,  non-methane 
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HC,  carbon  monoxide,  and  carbon 
dioxide  as  calculated  in  §600.113. 

CVVFNMMc=carbon  weight  fraction  of  the 
non-methane  HC  constituents  in  the 


fuel  as  determined  from  llie 
speciated  fuel  composition  per 
paragraph  (c)(2)  of  this  section. 


COiNG-granis  of  carbon  dioxide  in  the 
natural  gas  fuel  consumed  per  mile 
of  travel. 

CC2nc=FCng  Dnc  WFco2 

where; 


FCfjc  =  cubic  feet  of  natural  gas  fuel  consumed  per  mile 


(0.749  )CH  ,  +  (CWFnmhc  )NMHC  +  (0.429  )CO-h(0.273)(CO;) 


CWF^D^ 


where: 

C\VFNc=the  carbon  weight  fraction  of 
the  natural  gas  fuel  as  calculated  in 
paragraph  (d)  of  this  section. 


WFco2=weight  fraction  carbon  dioxide 
of  the  natural  gas  fuel  calculated 
using  the  mole  fractions  and 


molecular  weights  of  the  natural  gas 
fuel  constituents  per  ASTM  D  1945. 
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DtPARTMENT  Of   THE  INTERIOR 
Bureau  of  Indt.jn  Aff.iir-s 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  §  2710. 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


the  Intenof  wia..  publish,  in  the  Federal 
U.tx!s\t'r,  notice  of  approved  Tribal-State 
t  mnpatis  for  the  purpose  of  '^npaginc  in 
Class  III  (casino)  gaming  on  l;><itan 
reservations.  The  Assistant  Socretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  las  VV^as 
Paiute  Tribe  and  the  State  of  .">«»%■  ad« 
Gaming  Compact,  which  was  executed 
on  June  7.  1994. 


DATES;  This  action  is  effective 
September  21,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Scrivner,  Acting  Uin^tor,  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs.  Washington.  DC  20240. 
(202) 219-4068. 

Dated:  September  9.  1994. 
Ada  E.  Deer, 

AssKtant  Secretary — Indian  Affairs. 
(FR  Doc,  94-23272  Filed  9-20-94;  8:45  am) 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFR  Part  1191 
[Docket  No.  94-11 
RIN3014-AA16 

Americans  With  Disabilities  Act 

Accessibiliry  Guidelines  for  Buildings 
and  Facilities:  Recreation  Facilities 
and  Oytdoor  Developed  Areas 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  announces  that  its 
Recreation  Access  Advisory  Committee 
has  issued  a  report  with 
recommendations  for  making  recreation 
facilities  and  outdoor  developed  areas 
readily  accessible  to  and  usable  by 
individuals  with  disabilities.  Single 
copies  of  the  report  may  be  obtained 
from  the  Access  Board.  The  Access 
Board  will  use  the  committee's  report  to 
develop  a  notice  of  proposed 
rulemaking  establishing  accessibility 
guidelines  for  newly  constructed  and 
altered  recreation  facilities  and  outdoor 
developed  ar«m  ■nder  the  AmericaBS 
with  Disabilitive  Act  Bid  the 
Architectural  Barriers  Act.  The  Access 
Board  seeks  public  caosBBat  on  the 
committee's  report  and  will  consider  the 
comments  •Uag  with  the  report  as  il 
develops  t^  notice  erf  proposed 
rulemakmg. 

DATES:  Comments  should  be  received  by 
December  20. 1994.  Comments  received 
after  this  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Cononents  shoukl  be  sent  to 
the  OfHce  of  Technical  and  Infunnatiun 
iiervices.  Arrhttwctnral  and 
Transportation  Bamers  CoiDfrliasx» 
Board.  1321  F  ^LrtMit  NVV^  Siule  1000. 
Washington.  DC  20004-1111. 
Comments  will  be  available  for 
inspection  at  the  above  address  from 
9:00  a.m.  to  5:00  p.m.  on  regular 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  H.  Greenwell.  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board.  1331  F  Street  NW..  suite  1000. 
Washington.  DC  20004-1111. 
Telephone  number  (202)  272-5434  ext. 
34  (Voice);  (202)  272-5449  (TTY).  These 
are  not  toll-free  numbers.  This 
document  is  available  in  alternate 


formats  (c«s.«wTte  taj)e,  braille,  large 
print.  orcQuipuier  disk)  upon  request. 

SUPPLEMENTARY  INFORMATION: 

Advisory  Committee  Report 

Single  copies  of  the  Recreation  Access 
Advisory  Committee's  report  Biav  be 
obtained  at  no  cost  by  calling  the  Access 
Board's  automated  publications  order 
line  (202-272-5434).  pressing  1  on  ihe 
telephone  keypad,  then  1  again  and 
requesting  publication  S26  (Rocroatinn 
Report).  Persons  using  a  TT'J  should 
call  202-272-5449.  Please  record  a 
name,  address  and  telephone  number. 
Persons  who  want  a  copy  in  an  alternate 
format,  should  sp>ecify  the  type  of 
format  (audio  cassette  tape,  brjuUe.  large 
print,  or  computer  disk). 

Background 

The  Architectural  and  Transportation 
Barriers  Compliance  Board  (.Vroess 
Board)  is  responsible  foT  dev»iopi:ig 
accessibility  guidelines  under  the 
Americans  with  Disabilities  Act  of  1990 
to  ensure  that  new  construct  ion  and 
alterations  of  facilities  covert-d  by  the 
law  are  readily  accessible  to  and  usaMe 
by  individuals  with  disabilities.'  The 
Access  Board  initially  issued  the 
Americans  tvith  Disabilities  Act 
Accessibility  Guidelines  in  1991.  36 
CFR  part  1191.  ADAAG  contains 
scoping  provisions  and  technical 
specifications  for  designing  parking 
aveas.  entxaaces.  toilet  rooms  and  other 
elements  and  spaces  that  typically 
ooBifxise  a  building  and  its  site  so  that 
titdivkkials  with  disabilities  will  have 
ready  access  to  and  use  of  the  facility. 
ADAAC  also  ooctains  additional 
provisions  for  certain  types  of  iaaUties. 
including  restaurants,  medical  care 
facilities.,  busjress  and  mercantile 
establi^maots.  libraries,  traiment 
lodging,  and  traaaportation  facilities.^ 

Various  types  of  recreation  Ucihties 
and  outdoor  developed  areas  are 
covered  by  the  Americans  widi 
Disabilities  Act.  Newly  constn»cted  and 
altered  recr»«tkoa  facilities  and  outdoor 
developed  areas  are  currently  reqtored 
to  comply  with  ADAAG.  as  adoj^ed  by 


■  The  Americans  with  Disabilities  Ad  (ADA)  (42 
U.S.C.  12101  at  saq.)  i*a  comprehena**  Civil 
Rights  law  which  prohibits  discrimintfiaBaa  (ha 
basis  of  disability  and  raquiras.  among  atkv  th:agi. 
that  newly  constructed  and  altered  .Stale and  local 
government  building,  places  of  public 
accommodation,  and  comniarcial  faciUtiaa  be 
accessible  to  and  usable  by  individuala  with 
disabilities. 

'The  Access  Board  recently  issued  aa  imaim 
Tinal  rule  that  adds  provision*  to  ADAAG  iar 
certain  Stats  aitd  local  govammant  luSHm, 
including  judicial,  legislative  and  regalaMiy 
(tcilities.  detention  and  correction  facAitiea; 
residential  housmg;  and  public  rights-of-way.  59  FR 
31676  dune  20.  1M4). 


the  Department  of  Justice  as  the 
standards  for  accessible  design  (28  CFR 
36.406),  where  its  provisions  can  be 
applied.  For  example,  parking  areas, 
entrances,  toilet  rooms,  restaurants,  and 
mercantile  establishments  that  are  part 
of  newly  constructed  and  altered 
recreation  facilities  and  outdoor 
developed  areas  must  comply  with 
ADAAG.  3 

Recreation  facilities  and  other  outdoor 
developed  areas  have  some  unique 
features  for  which  additional 
accessibility  guidelines  need  to  be 
developed.  In  July  1993,  the  Access 
Board  convened  em  advisory  committee 
as  the  first  step  in  developing  these 
K'uide lines.  The  committee  was 
comprised  of  owners  and  operators  of 
recreation  facilities;  persons  who  design 
recreation  facilities  or  manufacture 
related  equipment;  local,  State  and 
Federal  officials  responsible  for  parks 
and  other  outdoor  developed  areas;  and 
individuals  with  disabilities  and 
organizations  representing  their 
interests. 

The  committee  was  requested  to 
accomplish  the  following  objectives 
within  one  year: 

e  Develop  a  list  of  the  various  types 
of  recreation  facilities  and  outdoor 
developed  areas; 

•  Identify  the  features  of  each  facility 
type  that  are  not  adequately  addressed 
by  ADAAG; 

•  Consider  any  unique  design  issues 
or  coQstraints  affecting  access  to  each 
facility  type; 

•  Review  any  existing  voluntary 
guidelines  for  providing  access  to  the 
various  facility  types;  and 

•  Make  recommendations  for 
accessibility  guidelines  for  each  facility 
type. 

The  committee  organized  itself  into 
six  subcommittees  based  on  facility 
types  to  accomphsh  these  objectives: 
Sports  facilities;  places  of  amusement; 
play  settings;  golf;  boating  and  fishing 
facilities;  and  outdoor  developed  areas. 

The  committee  met  five  times 
between  July  1993  and  May  1994. 
Committee  members  spent  most  of  their 
tinte  working  in  subcommittees  which 
reported  to  the  full  committee.  The 
subcommittees  also  worked  between 
committee  meetings.  Committee 
meetings  were  well  attended  by  persons 
interested  in  the  committee's  work  and 
public  comment  was  received  at  each 


>Sule  and  local  governments  currently  have  the 
option  of  using  ADAAG  or  an  eerlier  standard,  the 
Uaiiaan  Fwleral  Acceasibility  Standards  (LTAS). 
wbaa  constructing  or  altering  facilities  under  the 
Dapertment  of  justice  regulatioru  U8  CFK 
3S. 151(c)).  The  Department  of  justice  has  recently 
Issued  a  notice  of  proposed  rulemaking  to  eliminate 
thU  option.  SO  FR  31B08  (June  20.  1994). 


meeting.  The  subcommittees  also 
encouraged  interested  persons  to 
participate  in  their  work,  including 
providing  inibrrnation  and  reviewing 
draft  reports.  More  than  250  people 
actively  participated  in  the  committee's 
and  subcommittees'  work  and 
collectively  gave  between  50.000  and 
60,000  hours  of  their  time. 

In  July  1994,  the  committee  formally 
presented  its  report  to  the  Access  Board. 
During  the  next  year,  the  Access  Board 
will  review  the  committees  report  and 
develop  a  notice  of  proposed 
rulemaking  to  establish  accessibility 
guidehnes  for  newly  constructed  and 
altered  recreation  facilities  find  outdoor 
developed  areas  under  the  Americans 
with  Disabilities  Act.  The  Access  Board 
is  also  responsible  for  developing 
accessibility  guidelines  for  federally 
financed  facilities  under  the 
Architectural  Barriers  Act  (42  U.S.C. 
4151  et  seq.)  and  anticipates  that  the 
notice  of  proposed  rulemaking  will  also 
apply  to  recreation  facilities  and 
outdoor  developed  areas  covered  under 
that  law.  In  view  of  the  significant 
public  interest  in  the  committee's  report 
and  the  rulemaking,  the  Access  Board  is 
providing  copies  of  the  committee's 
report  to  the  public  and  will  receive 
comments  from  the  public  on  the 
committee's  report  for  a  90-day  period 
from  the  publication  of  this  notice. 
Comments  received  during  this  period 
will  be  considered  along  with  the 
committee's  report  as  the  Access  Board 
develops  the  notice  of  proposed 
nilemaking. 

Local,  State  and  Federal  government 
agencies  and  private  entities  which  own 
t)r  operate  recreation  facihties  and 
outdoor  developed  areas  are  encouraged 
to  review  the  committee's  report  and  to 
send  their  comments  to  the  Access 
Board.  Individuals  with  disabilities  and 
their  organizations,  and  other  interested 
persons  are  also  encouraged  to  review 
and  comment  on  the  committee's  report. 

The  committee's  report  contains 
recommendations  only,  and  are  not 
proposed  or  final  accessibility 
guidelines.  As  indicated  above,  the 
committee  performed  most  of  its  work 
through  six  subcommittees  based  on 
facility  types.  The  recommendations 
represent  the  consensus  of  the  members 
of  each  suocommittee,  and  not 
necessarily  the  full  committee.  The 
subcommittees  approached  their  work 
with  the  premise  that  every  newly 
constructed  and  altered  recreation 
facility  should  be  accessible.  Separate 
facilities  or  areas  for  use  by  individuals 
with  disabilities  were  considered  to  be 
inconsistent  with  the  purposes  of  the 
Americans  with  Disabilities  An  and  the 
Architectural  Barriers  Act.  The 


subcommittees  identified  nnmerous 
features  of  recreation  facilities  that  are 
not  adequately  addressed  by  ADAAG.  In 
some  cases,  the  subcommittees 
recommended  amending  existing 
ADAAG  sections  to  address  the  specific 
features.  In  other  cases,  the 
subcommittees  recommended  new 
scoping  provisions  and  technical 
specifications  for  ADAAG  and  drafted 
guideline  language  with  rationale.  The 
draft  guideline  language  does  not 
necessarily  conform  to  the  ADAAG 
format  and  numbering  system.  Persons 
reviewing  the  committee's  report  need 
not  comment  on  the  format  of  the  draft 
guideline  language.  The  Access  Board 
will  address  format  issues  when  it 
develops  the  notice  of  proposed 
rulemaking.  Rather,  persons  reviewing 
the  committee's  report  should  focus  on 
the  substance  of  the  recommendations. 

The  subcommittees  also  identified  a 
few  areas  where  providing  access  could 
eliminate  or  change  the  recreation 
activity  or  experience  and  proposed 
possible  solutions.*  For  example,  the 
sports  facilities  subcommittee  identified 
that  providing  a  slip  resistant  surface  on 
ice  skating  rinks  would  eliminate  or 
change  the  sport  and  recommended  that 
the  ice  surface  of  the  rink  should  be 
exempt  from  any  shp  resistance 
requirement.  In  some  areas,  the 
subcommittees  recommended  that 
additional  information  and  research 
were  needed  for  providing  access. 
Finally,  the  subcommittees  noted 
several  areas  where  accessibility 
guidelines  need  to  be  coordinated  with 
other  laws  and  regulations,  including 
regulations  issued  by  the  Department  of 
Justice.  The  Access  Board  will  refer 
these  issues  to  the  appropriate  agencies, 
including  the  Department  of  Justice,  for 
their  consideration. 

The  committee's  report  is  202  pages 
and  contains  many  detailed 
recommendations  whidi  cannot  be 
readily  summarized  in  this  notice.  To 
assist  persons  reviewing  the 
committer's  report,  some  of  the 


'Some  subcommirifvf  borrowed  the  phrase 
"fundamentally  alter  t.be  nalunr  of  the  service, 
program,  or  activity"  from  th*  OepArrment  of  >wttice 
regulations  to  describe  those  areas  where  providing 
access  could  eliminate  or  change  the  recreation 
activity  or  experience.  The  Depanment  of  Jirstk* 
uses  this  phrase  or  a  variation  of  the  phrase  In  Its 
regulations  to  describe  when  public  and  private 
entities  are  relieved  of  the  obligation  to  nwke 
reasonable  modirinalions  in  policies,  practices  or 
procedures  {28  CFR  35.130(b)(7)  and  36.302(a))  and 
when  public  entities  are  relieved  from  providing 
program  accessibility  in  existing  facilities  128  CFR 
35.150(a)(3)).  Altboi^  the  phrase  does  not  apply 
to  new  construction  and  aherations,  some 
subcorrunittees  aitempited  to  use  the  ph.'ese  tjy 
analogy  wheo  deaarifaing  a  few  areas  where 
providing  accaas  may  not  b«  praclicabie  or  seeds 
1o  be  viewed  in  light  ui  the  nature  uf  iht  recraattoa 
experience. 


recommendations  are  discussed  below 
with  questions.  The  Access  Board  is 
interested  in  receiving  comments  on  ail 
parts  of  the  committee's  report  and 
encourages  persons  interested  in  the 
rulemaking  to  review  the  emire  report. 
In  addition,  the  Access  Board  requests 
comments  on  the  impact  of  the 
committee's  report  on  the  safety  of  all 
persons  using  the  facilities  and  on 
potential  costs  of  the  recommendations 
in  the  committee's  report  and  how  these 
costs  could  be  minimized  while 
arxommodating  safety. 

Sports  Facilities  (Pages  1-62)^ 

Field-of-Play  IPages  5-6) 

The  sports  facilities  subcommittee 
examined  field  sports,  court  sports,  rink 
sports,  and  a  variety  of  other  sports. 
Individuals  with  disabilities  may 
participate  in  sports  as  spectators, 
players,  coaches  or  assistants,  or  may  be 
employees  of  sports  facilities  and 
should  have  acxjess  to  all  elements  ajid 
spaces  of  the  facilities.  The 
subcommittee  recommended  that  an 
accessible  route  be  provided  to  the  field 
of-play.  The  subcommittee  observed 
that  in  some  sports,  the  field-of-play 
consists  of  grass,  artificial  turf,  sand, 
soil,  ice,  or  other  materials  which  do  nol 
fully  meet  the  ADAAG  requirement  that 
surfaces  along  accessible  routes  and  m 
accessible  spaces  must  be  stable,  fimi 
and  slip  resistant  The  subcommittee 
recommended  that  where  requiring  the 
playing  field  surface  to  be  stable,  firm 
and  slip  resistant  would  ehminate  t>r 
substantially  change  the  sport,  an 
exception  to  this  requirement  should  be 
provided  for  the  field-of-play. 

In  some  sports,  the  field-of-play  may 
extend  to  the  sideline  area  directly 
adjacent  to  the  boundary  of  the  playing 
field.  For  example,  in  baseball  a  pJayi'.i 
can  chase  a  foul  ball  beyond  the 
"within-bounds"  area.  The  sports 
facilities  subcommittee  suggested  that 
designated  key  accessible  route 
locations  could  be  safely  incorporated 
into  sideline  or  "out-of-bounds  "  areas: 
or  temporary,  removable  surfaces  could 
be  used  to  provide  access  to  these  areas. 

Question  1 :  What  are  other  possible 
solutions  for  providing  an  accessible 
route  to  sideline  or  "out-of-bounds" 
areas  used  by  coaches,  press  and  others 
where  the  field-of-play  may  extend  to  or 
overlap  these  areas?  Persons  respondizig 
to  this  question  are  requested  to  provide 
information  regarding  the  location, 
surface  requirements,  and  width  of  an 
accessible  route  serving  these  art^s. 


'The  reievant  pert  of  the  ceoiBuaee  s  i«^x>n  u. 
ref«!n>i>reii  after  Jiach  heading  and  subheadinf;. 
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Pools  (Pages  16-20) 

The  sports  facilities  subcommittee 
also  examined  access  to  pools.**  There 
are  many  different  types  of  pools  such 
as  competition  pools,  lap  pools,  leisure 
or  family  pools,  and  wading  or 
children's  pools.  Pools  are  found  in  a 
variety  of  settings  from  hotels  and  other 
places  of  transient  lodging  to  public 
parks  and  community  centers.  The 
sports  facilities  subcommittee  identified 
three  means  for  providing  access  into 
the  water:  ramps,  lifts,  and  transfer  tiers. 
As  discussed  at  pages  16-18  of  the 
committee's  report,  each  of  these  means 
accommodates  varying  capabilities  of 
individuals  with  disabilities  with  no 
single  means  best  for  all  users.  For 
example,  ramps  can  facilitate 
independence.  However,  ramps  require 
transfer  to  an  additional  chair  and  raise 
concerns  regarding  buoyance  and  water 
resistance  for  individuals  ascending  and 
descending  the  ramp.  Lift  operation  may 
require  individuals  with  disabilities  to 
seek  assistance;  and  transfer  tiers  pose 
a  higher  level  of  physical  challenge. 

The  sports  facilities  subcommittee 
recommended  that  one  accessible  means 
of  entry  into  the  water  should  be 
required  and  that  a  range  of  alternatives 
(ramps,  lifts,  or  transfer  tiers)  should  be 
allowed.  The  subcommittee  further 
recommended  that  where  pools  exceed 
a  certain  size,  two  accessible  means  of 
entry  into  the  water  should  be  required. 
(The  subcommittee  did  not  recommend 
a  specific  size.)  The  subcommittee 
emphasized  that  any  means  of  entry  into 
the  water  should  allow  for  individuals 
with  disabilities  to  use  pools 
independently  and  with  dignity. 

Question  2:  Given  the  different  types 
of  pools  and  various  means  that 
individuals  with  disabilities  use  for 
entering  the  water,  should  a  range  of 
alternatives  (ramps,  lifts,  or  transfer 
tiers)  be  allowed  for  providing  access 
into  the  water?  If  not,  should  specific 
means  be  required  and  others  not 
permitted  for  certain  types  of  pools? 
Should  requirements  be  related  to  the 
size  of  the  pools,  with  larger  pools 
required  to  provide  more  than  one 
means  of  entry  into  the  water?  If  so. 
what  size  or  other  criteria  should  trigger 
the  additional  requirement?  If  specific 
means  for  entering  the  water  are 
required,  should  technical 
specifications  be  developed  for  those 
means? 


*  The  placet  of  amuMments  sutKOirunittee  and 
outdoor  developed  area*  tubcommittee  also 
examined  accesa  to  pools.  See  page*  8S-M  and 
1SA-1B9  of  the  committee's  report  for  those 
subcommittees'  recommendation*. 


Places  of  Amusement  (Pages  63-88) 

Amusement  Rides  (Pages  74-35) 

The  places  of  amusement 
subcommittee  examined  access  to 
amusement  rides.  As  defined  by  the 
subcommittee,  amusement  ride  systems 
consist  of  amusement  devices  which 
carry  or  move  a  person  or  persons  on. 
around,  over  or  through  a  fixed  or 
restricted  course  or  within  a  defined 
area  for  purpose  of  amusement  or 
entertainment  and  includes  related 
elements,  facilities  and  systems.  For 
new  construction,  the  subcommittee 
recommended  that,  to  the  greatest  extent 
possible,  at  least  one  wheelchair  space 
be  provided  within  the  amusement  ride 
system  where  the  amusement  device 
can  accommodate  a  person  seated  in  a 
wheelchair  without  changing  the  nature 
of  the  amusement  ride  system  or 
experience.  When  an  amusement  device 
cannot  accommodate  a  person  seated  in 
a  wheelchair,  the  subcommittee 
recommended  that,  to  the  greatest  extent 
possible,  a  means  of  transfer  onto  the 
amusement  device  be  provided  without 
changing  the  nature  of  the  amusement 
ride  system  or  device.  The 
subcommittee  drafted  detailed 
recommended  guidelines  for 
accomplishing  a  transfer  from  a 
wheelchair  to  the  amusement  device. 

The  places  of  amusement 
subcommittee  recommended  that 
decisions  regarding  the  type  of  access 
provided  (roll-on  or  transfer)  be  made 
by  designers  on  a  ride-by-ride  basis  after 
considering  a  variety  of  factors, 
including  seating  space  and 
configuration,  ride  speed,  forces  and 
accelerations  during  normal  and 
emergency  operation,  riding  posture  and 
center  of  gravity,  restraining  systems, 
and  safety  of  others. 

Question  3:  Should  a  percentage  of 
rides  in  newly  constructed  places  of 
amusement  provide  either  roll-on  or 
transfer  access  for  individuals  who  use 
wheelchairs  and  other  mobility  aids?  It 
is  acceptable  to  permit  some  rides  not 
to  provide  roll-on  or  transfer  access  and, 
if  so,  what  should  be  the  criteria  for  not 
providing  access?  In  new  construction, 
is  it  acceptable  that  the  type  of  access 
provided  (roll-on  or  transfer)  be 
determined  on  a  ride-by-ride  basis?  The 
Access  Board  is  interested  in  any 
studies  or  other  data  that  provide 
information  on  the  dynamic  effects  of 
forces  experienced  on  certain  rides  on 
individuals  with  disabilities. 

Carnivals  and  Fairs  (Pages  73-74) 

The  places  of  amusement 
subcommittee  also  examined  access  to 
amusement  rides  used  in  temporary 
places  of  amusement  such  as  carnivals 


and  fairs.  These  amusement  rides  are 
transported  on  trucks  tmd  trailers,  and 
are  set  up  and  leveled  at  different  sites 
for  temporary  events.  Depending  on  the 
terrain,  the  distance  from  the  ground  to 
ride  may  vary  from  four  to  six  feet.  The 
subcommittee  recommended  that  these 
amusement  rides  comply  with  the  same 
requirements  as  amusement  rides  at 
permanent  sites. 

Question  4:  Should  amusement  rides 
used  in  temporary  places  of  amusement 
be  addressed  in  the  same  manner  as 
rides  at  permanent  sites?  The  Access 
Board  is  interested  in  receiving 
information  on  ways  to  provide  access 
to  these  amusement  rides. 

Carnivals  and  fairs  may  be  held  on 
partially  improved  or  unimproved  sites 
such  as  city  parks,  atliletic  fields,  or 
agricultural  fields  that  are  not 
specifically  designed  for  the  event  and 
that  do  not  provide  stable,  firm  and  slip 
resistant  surfaces  required  for  an 
accessible  route.  The  places  of 
amusement  subcommittee 
recommended  that  where,  due  to  the 
temporary  nature  of  the  event,  changes 
to  topography  or  surface  conditions 
would  be  inconsistent  with  the  primary 
purpose  of  the  site,  temporary, 
removable  surfaces  be  used  to  provide 
an  accessible  path  to  rides  and  other 
attractions. 

Question  5:  Should  temporary  places 
of  amusement  be  required  to  meet  all 
the  provisions  for  an  accessible  route 
when  held  on  partially  improved  or 
unimproved  sites?  If  not,  what 
provisions  should  be  modified  (e.g., 
stable,  firm  and  slip  resistant  surface; 
slope;  cross  slope;  width;  accessible 
elements  connected)?  How  should 
protruding  objects  such  as  tent  stakes 
and  lines  be  addressed? 

Play  Settings  (Pages  8»-102) 

Accessible  Route  (Pages  91-93) 

The  play  settings  subcommittee 
examined  issues  related  to  providing 
access  to  play  areas  and  equipment. 
Play  settings  vary  greatly  in  size  and 
may  be  found  in  schools,  day  care 
centers,  fast  food  restaurants, 
amusement  parks,  and  public  parks. 
Play  is  an  important  serial  experience 
that  occurs  in  many  ways  within  a  play 
area.  Play  settings  often  include  play 
equipment  such  as  slides,  swings, 
ladders,  sand  play  areas,  and  open  areas 
for  play.  Children  without  disabilities 
have  the  opportunity  to  maneuver 
throughout  play  areas  and  to  access 
their  choice  of  play  equipment. 
Designers  have  a  unique  challenge  in 
providing  children  with  disabilities  the 
same  access. 


Designers  iisitally  provide  resilient 
surfaces  meeting  the  ASTM  F1292 
performance  standard  within  the  use 
zone  of  play  equipment  as  a  safety 
measure.  (This  is  also  callecl  "the  fall 
zone.")  Some  resilient  surfaces  such  as 
sand  and  wood  chips  are  not  stable,  firm 
and  slip  resistant  and,  thus,  would  not 
meet  the  requirements  for  an  accessible 
route.  The  play  settings  subcommittee 
considered  cost  and  maintenance  issues 
related  to  various  types  of  surfaces  and 
recommended  that  an  expanded 
accessible  route  which  is  a  minimum  of 
60  inches  wide  connect  a<x«ssible 
activities  within  the  play  area  in  order 
to  promote  social  interaction  and  use  of 
the  play  components.  This  accessible 
route  would  be  stable,  firm,  slip 
resistant,  safe  to  crawl  on,  and  where 
within  the  use  zone  of  equipment, 
resilient. 

Question  6:  Does  the  play 
subcommittee's  recommendation  for  an 
expanded  accessible  route  adequately 
address  the  need  for  access  within  play 
settings?  Persons  responding  to  this 
question  should  review  pages  91-93  of 
the  committee's  report. 

Elevated  Play  Equipment  (Pages  93-96) 

The  play  setting  subcommittee 
identified  ramps  and  transfer  systems 
(transfer  platforms,  det;ked  platforms, 
and  berms  or  natural  hills)  as  means  for 
providing  access  to  elevated  play 
equipment.  For  larger  composite  play 
structures  having  12  or  more  elevated 
play  comf>onents  (or  12  or  more 
elevated  play  components  at  one  site 
serving  the  same  age  group),  the 
subcommittee  recommended  that  both 
ramps  and  transfer  systems  should  be 
required,  and  that  ea<:h  means  access  at 
least  one-half  of  the  elevated  play 
components  on  the  play  structure.  The 
subcommittee  further  retiommended 
that  one-half  of  the  play  components 
which  are  accessed  by  ramps  should  be 
required  to  be  like  or  similar  to  those 
elevated  play  compKjnents  that  are  not 
accessed  by  ramps.  For  smaller 
composite  play  structures  having  less 
than  12  elevated  play  components,  the 
subcommittee  recommended  that 
transfer  systems  should  be  required  to 
access  at  least  one-half  of  the  elevated 
play  components,  and  that  one-half  of 
those  play  components  be  like  or  similar 
to  the  elevated  play  components  that  are 
not  accessible. 

Question  7:  Should  a  re«juirement  for 
ramp  access,  in  addition  to  transfer 
systems,  be  based  on  th»>  number  of  play 
components?  If  so,  what  number  of  play 
components  should  trigj^-er  a  ramp 
requireinent,  in  addition  to  transfer 
systems? 


Soft  Contained  Play  Systems  (Page  99) 

Soft  contained  play  systems  are 
relatively  new  and  are  comprised  of 
fully  enclosed,  resilient  play 
components  that  are  designed  so  that 
children  climb  through  and  within  the 
structure.  Most  incorporate  play 
activities  on  several  different  levels. 
Some  cover  3,000  square  feet  and  are 
over  20  feet  high.  These  play  structures 
are  foimd  in  amusement  p>arks, 
connected  with  fast  food  restaurants,  or 
as  stand-alone  facilities.  The  play 
settings  subcommittee  recommended 
that  these  play  structures  be  accessible 
and  provide  integration,  and  noted  that 
the  ASTM  F1536  committee  is  currently 
developing  standards  for  them. 

Question  8:  Should  soft  contained 
play  systems  be  subject  to  the  same 
requirements  as  other  play  stnactures? 
The  Access  Board  is  interested  in 
receiving  information  on  how  access 
can  be  provided  to  these  play  structures. 

Golf  (Pages  103-118) 

Accessible  Route  (Pages  108-1 12) 

Golf  is  played  in  the  open  air  on 
ct>urses  that  incorporate  natural  and 
constructed  elements.  An  18-hole  golf 
course  typically  occupies  more  th^  100 
acres  and  slopes  on  fairways  frequently 
exceed  1 :20.  Because  the  route  of  play 
is  determined  by  where  the  ball  lands, 
the  golf  subcommittee  focused  on 
providing  players  with  a  disability 
access  to  their  ball  without  defining  an 
accessible  route  through  the  green.  The 
subcommittee  based  its 
recommendations  on  the  premise  that 
players  with  a  disability  will  use  a  golf 
car  or  similar  mobility  aid  to  access 
their  balls.  The  subcommittee 
recommended  that  at  least  one 
accessible  teeing  ground  be  provided  on 
each  hole.  An  accessible  route  would  be 
required  from  the  golf  car  path  or 
parking  area  to  the  accessible  teeing 
ground.  Where  continuous  access  onto 
the  fairway  is  not  possible  because  of 
natural  barriCTS,  access  to  the  fairvray 
would  be  required  at  maximum 
distances  of  every  75  yards  from  the  golf 
car  path,  unless  precluded  by  extreme 
terrain  or  environmental  issues 
(wetlands  and  protected  areas).  The 
subcommittee  recommended  against 
providing  access  to  hazards  and  bunkers 
on  the  grounds  that  doing  so  would 
substantially  change  the  nature  of  the 
game.  (Practice  bunkers  would  be 
accessible.)  An  atx^essible  route  would 
be  required  to  ail  putting  greens  from 
the  golf  car  path  or  parking  area.  An 
accessible  route  would  also  be  required 
from  golf  car  paths  or  parking  areas  to 
toilet  rooms,  snack  bars,  weather 
shelters,  and  nthf>r  nm#*nities  prrrvided 


for  players.  The  subcommittee  also 
recommended  that  the  playing  area  oJ 
the  golf  course  be  exempt  bom  the 
requirement  for  stable,  firm,  and  sbp 
resistant  surfaces. 

Question  9.  Do  the  golf 
subcommittee's  recommendaticHis 
adequately  address  accessible  design  foi 
golf  courses? 

Miniature  Golf  (Pages  115-11 7) 

The  golf  sulxxjmmittee  also  examinod 
miniature  golf  courses.  The 
subcommittee  recommended  that  all 
holes  on  miniature  golf  courses  be 
connotated  by  an  accessible  route  and 
that  the  entire  playing  surface  of  these 
courses  be  accessible,  except  for  sloped 
surfaces  where  the  ball  cannot  come  to 
rest.  Access  would  be  required  at 
starting  points,  end  points,  and  to  points 
in  between  where  the  ball  may  rest.  The 
subcommittee  also  recommended  thai 
where  obstacles  such  as  concrete  bl(KA.s. 
gates,  and  caves  are  placed  on  the 
playing  surface  to  enhance  difficulty  oi 
competition,  an  accessible  path  be 
provided  to  either  side  of  the  obstacle, 
or  entrance  and  exit  points  be  provided 
on  both  sides  of  the  obstacle  to  allow 
players  with  disabilities  to  bypass  the 
obstacle.  Owners  and  operators  of 
miniature  golf  courses  have  expressed 
concern  about  requiring  the  entire 
course  to  be  accessible,  especially 
courses  developed  on  smaller  sites 
which  are  often  designed  to  rise  sharply 
in  elevation  to  increase  the  playinf; 
surface  area. 

Question  10:  Are  there  conditions 
where  a  lesser  degree  of  accessibility 
should  be  allowed  for  miniature  golf 
courses?  The  Access  Board  is  interested 
in  receiving  information  on  designs  for 
providing  atxess  to  miniature  golf 
courses. 

Boating  and  Fishing  Facilities  (Pa^es 
119-132) 

Gangways  (Pages  126-129) 

Tlie  boating  and  fishing  facilities 
subcommittee  examined  a  variety  of 
facilities  ranging  from  primitive  fishia>; 
areas  in  national  parks  to  highly 
developed,  multi-use  marinas  in  urban 
settings.  The  marine  environment  is 
dynamic  and  poses  design  challenges 
different  from  those  encountered  in  a 
static.  land-based  environment.  Bodies 
of  water  experience  changing  levels  due 
to  such  factors  as  tides,  seasonal 
changes,  reservoir  draw-downs, 
flooding,  and  dam  releases.  The 
subcommittee  identified  three  options  at 
pages  126-129  of  the  ctunmittee's  report 
tor  providii^  access  to  gangway 
structures  whicii  ctmnect  to  floating, 
boating  and  fishing  facilities.  The 
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subcommittee  did  not  reach  consensus 
on  the  options  and  encouraged  public 
input  and  additional  research. 

Question  11:  Which  option  most 
adequately  addresses  issues  affecting 
access  to  floating,  boating  and  fishing 
facilities?  Are  there  other  solutions  that 
are  not  reflected  in  the  recommended 
options?  Persons  responding  to  this 
question  should  review  pages  126-129 
of  the  committee's  report. 

Boat  Slips  (Pages  125-126) 

The  boating  and  Fishing  facilities 
subcommittee  also  recommended 
scoping  provisions  and  technical 
specifications  for  accessible  boat  slips. 
The  subcommittee  recommended  that 
the  number  of  accessible  boating  slips 
be  based  on  the  scoping  provision  for 
accessible  parking  spaces  for  motor 
vehicles  (ADAAG  4.1.2(5)). 

Question  12:  Should  the  scoping 
provision  for  accessible  parking  spaces 
for  motor  vehicles  be  applied  to  boat 
slips?  Should  other  factors  be 
considered  such  as  whether  the  boat 
slips  are  leased  on  a  long-term  or  a 
short-term  basis? 

Outdoor  Developed  Areas  (Pages  133- 
202) 

Outdoor  Recreation  Environments 
(Pages  133-190) 

Over  the  past  decade,  the  National 
Park  Service.  USDA  Forest  Service, 
various  State  and  local  government 
agencies,  and  private  entities  have 
examined  issues  related  to  providing 
access  to  outdoor  recreation 
environments.  The  outdoor  developed 
areas  subcommittee  built  on  these 
earlier  efforts.  The  committee  based  its 
work  on  the  premise  that  there  is  a 
spectrum  of  recreation  settings  that 
occur  in  the  outdcwr  environment  ana 
identified  four  different  settings  based 
on  the  degree  of  development  and 
modifications  to  the  natural 
environment.  The  settings  are:  the 
highly  developed  or  urban;  the 
moderately  developed  or  natural;  the 
minimally  developed  or  back-countr>'; 
and  the  undeveloped  or  primitive.  The 
subcommittee  attempted  to  develop 
recommendations  that  provide  the 
highest  degree  of  access  practicable  and 
feasible,  commensurate  with  the  amount 
of  development,  while  at  the  same  time 
preserving  and  protecting  the 
fundamental  nature  of  the  various 
elements  of  the  outdoor  recreation 
environment.  The  subcommittee 
outlined  three  degrees  of  accessibility 
(easier,  moderate,  and  difficult)  that 
related  to  the  first  three  settings  with  the 
degree  of  access  decreasing  as  the 
amount  of  development  decreases.  No 


guidelines  were  recommended  for 
undeveloped  or  primitive  settings. 

The  outdoor  developed  areas 
subcommittee  attempted  to  define  a 
process  by  which  decisions  can  be  made 
regarding  the  degree  of  access  which 
should  be  provided  in  different  outdoor 
recreation  environments.  The 
subcommittee  proposed  two  approaches 
for  determining  the  degree  of  access  to 
be  provided.  The  first  approach  is  set 
out  at  pages  153-156  (outdoor 
recreation  access  routes)  and  pages  166- 

170  (recreation  trails)  of  the  committee's 
report  and  reaches  decisions  regarding 
the  degree  of  access  to  be  provided 
through  analysis  of  the  recreation 
setting,  the  condition  of  the  natural 
environment,  the  amount  of  structural 
modification,  the  recreation  experience, 
and  consultation  with  individuals  with 
disabilities.  The  second  approach  is  set 
out  at  pages  157-159  (outdoor 
recreation  access  routes)  and  pages  170— 

171  (recreation  trails)  of  the  committee's 
report  and  begins  by  requiring  a  certain 
degree  of  accessibility  and  proposes  a 
series  of  exceptions  that  allow  the  other 
degrees  of  accessibility  for  a  variety  of 
conditions  including  severe  elevations, 
geologic  features,  historic  significance, 
or  the  specific  purpose  of  the  trail. 
Under  the  second  approach,  an  entity 
would  also  have  to  consult  with 
individuals  with  disabilities  when 
making  an  exception  and  document  the 
decision.  Both  approaches  are  intended 
to  result  in  the  highest  degree  of  access 
practicable  and  feasible  for  the  setting. 

Question  13:  Which  approach  is  more 
likely  to  achieve  em  acceptable  level  of 
access?  Can  these  approaches  be  applied 
to  all  outdoor  recreation  environments 
regardless  of  size,  location,  entity,  or 
other  factors?  Are  there  other 
alternatives  that  would  facilitate 
application  of  accessibility  guidelines  to 
outdoor  recreation  environments? 
Persons  responding  to  this  question 
should  review  pages  153-159  and  166- 
171  of  the  committee's  report. 

Beaches  (Pages  186-187) 

The  outdoor  developed  areas 
subcommittee  also  examined  beach 
facilities  and  recommended  that  an 
accessible  route  be  provided  to  a  point 
36  inches  beyond  the  water's  edge  at 
high  tide.  The  subcommittee  stated  that 
a  stable,  firm  and  shp  resistant  surface 
may  be  accomplished  by  using 
permanent  materials  (e.g.,  concrete, 
wood,  or  plastic  decking):  temporary, 
removable  materials  (e.g..  mats  or  mesh) 
during  daylight  hours;  or  a  combination 
of  both.  Water  level  changes  due  to 
tides,  shifting  shorelines,  and  erosion 
may  impact  on  potential  solutions. 


Question  14:  Should  an  accessible 
route  be  required  to  the  water?  If  so. 
where  should  it  be  located?  Should  a 
temporary  accessible  route  be  allowed 
where  a  permanent  one  is  not 
practicable  or  feasible? 

Snow  Facilities  (Pages  190-201) 

The  outdoor  developed  areas 
subcommittee  also  examined  skiing  and 
a  variety  of  other  snow  activities.  The 
subcommittee  recommended  that 
accessible  parking  spaces  be  located  a 
maximum  of  300  feet  from  base  area 
facilities  or  other  snow  area  activities, 
unless  an  accessible  transportation 
option  is  provided.  The  subcommittee 
also  proposed  the  concept  of  a  snow 
access  route.  The  subcommittee  noted 
that  the  ANSI  B77.1  committee  is 
conducting  research  on  accessibility 
requirements  for  lifts  and  has 
recommended  that  guidelines  for  lifts  be 
reserved  pending  the  research,  except 
for  loading  and  unloading  areas  and  lift 
corrals  and  waiting  areas. 

Question  15:  What  are  the  critical 
access  issues  for  individuals  with 
disabilities  in  snow  facilities?  The 
Access  Board  is  interested  in  receiving 
additional  information  on  ski  lift  access. 

Other  Facility  Types 

Question  16:  Are  there  other  types  of 
recreation  facilities  and  outdoor 
developed  areas  that  are  not  addressed 
in  the  committee's  report?  If  so.  the 
Access  Board  is  interested  in  receiving 
information  on  providing  access  to 
those  facilities  and  areas. 

The  Recreation  Access  Advisory 
Committee  has  performed  an  invaluable 
public  service  by  gathering  information 
on  diverse  types  of  recreation  facilities 
and  outdoor  developed  areas;  involving 
other  interested  persons  in  its  work;  and 
attempting  to  build  consensus  on 
possible  solutions  for  providing  access 
to  these  facilities  and  areas.  The  Access 
Board  wants  to  encourage  greater  public 
participation  as  it  develops  a  notice  of 
proposed  rulemaking  establishing 
accessibility  guidelines  for  newly 
constructed  and  altered  recreation 
facilities  and  outdoor  developed  areas 
and  invites  comments  on  the 
committee's  report.  The  comments  will 
be  considered  along  with  the 
committee's  report  as  the  Access  Board 
develops  the  notice  of  proposed 
rulemaking. 

Authorized  by  vote  of  the  Access 
Board  on  July  13.  1994. 
Judith  E.  Heumann, 
Chairperson,  Architectural  and 
Transportation  Barriers  Compliance  Board. 
(FR  Doc  94-23180  Filed  9-20-94;  8:45  am) 
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Df  PARTMENT  OF  TRANSPORTATION 

Research  and  Sp*h;i<iI  Proqrams 
Administration 

49CFR  Parts  172  and  174 

[Docket  No  HM-181F,  Amdt  Nos.  172-137 
and  174-77] 

RIN  2137-AB89 

Pertormance-Oriented  Pk  ii.iqing 
Standards;  Technicdi  Bevii,ions,  Final 
Rule 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTtON:  Final  rule. 

SUMMARY:  This  final  rule  corrects  two 
errors  and  clarifies  a  third  matter  in  a 
September  24.  1993  final  rule  published 
under  Docket  HM-181F  [58  FR  502241. 
which  adoptinl  changes  to  the 
regulations  bas«!d  on  petitions  for 
rulemaking  and  RSPA's  own  initiative 
to  help  clarify  certain  aspects  of  a  final 
rule  issued  on  December  21.  1990.  The 
intended  effect  of  this  final  rule  is  to 
promote  accuracy  through  certain 
technical  revisions.  This  rule  will  not 
impose  any  new  requirements  on 
persons  subject  to  the  Hazardous 
Materials  Regulations. 
EFFECTIVE  DATE:  The  effective  date  of 
this  final  rule  is  September  21, 1994. 
FOR  FURTHER  INFOIMATKM  CONTACT:  Beth 
Ki)mo.  telephone  (202)  JO^-^AOB.  Office 
of  Hazardous  Materials  Standards, 
Research  and  Special  Programs 
Administration.  Washia^jtoo  DC.  2069O- 
0001  or  Edward  VV  Pritchard.  taltsphuae 
(202)  366-05 10.  Office  of  SalBty 
Enforcement,  Federal  Railroad 
Administration,  Washington  DC,  20590- 
0001 

SUPPLEMENTARY  INFORMATJOK: 

H.I*  kground 

The  Reaeaicit  and  Speciitl  Programs 
Administration  (RSPA)  pubhshed  a 
final  rule  on  December  21,  1990  (Docket 
HM-181:  55  FR  52402),  which 
comprehensively  revised  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
parts  171  to  180)  with  respect  to  hazard 
communication,  classification,  and 
packaging  requirements  based  on  the 
United  Nations  Recommendations  on 
the  Transport  of  Dangerous  Goods.  A 
document  responding  to  petitions  for 
reconsideration  and  containing  editorial 
and  substantive  revisions  to  the  HM- 
181  final  rule  was  published  on 
December  20,  1991  (56  FR  66124).  On 
October  1.  1992.  under  Docket  HM-181 
and  HM-189,  RSPA  issued  additional 
editorial  amendments  to  the  December 
21.  1990  final  rule  (57  FR  45446). 


A  patitiooer  to  the  October  1992  final 
rule  stated  Special  Provision  BftS  in  49 
CFR  172.102  was  inconsistent  becMme 
the  first  sentence  specified  only  «  DOT 
105A500VV  tank  car.  while  the  second 
sentence  pertained  to  the  remarking  of 
a  DOT  105J50OW  tank  car  to  a  DOT 
105I300VV  tank  car.  RSPA  revised  this 
special  provision  in  the  Septeaber  24. 
1993  final  rule  to  clarify  that  the  DOT 
105A50OVV  tank  car  is  the  only 
authorized  tank  car  for  hydrocyanic 
acid,  aqueous  solutions  and  hydroRen 
cyanide,  anhydrous  stabilized  |Sh  KR 
50235).  However,  the  second  sentence 
incorrectly  referenced  a  IX)T  lOSf  tank 
car.  Therefore,  in  this  final  rule.  RSPA 
is  correcting  the  second  sentence  in 
Special  Provision  B65  to  preambe  the 
remarking  of  a  IX)Tl05.\snnw  lank  car 
to  a  DOT  105A300W  tank  car. 

One  rail  carrier  stated  its  belief  that 
the  regulations  adopted  under  tke 
December  21,  1990  final  rule  aUowed 
rail  cars  moving  under  their  o%ni 
momentum  to  strike  placardi-  i  H  i'    irv 
including  flatcars  loaded  wiiii  piaL^artieU 
transport  vehicles,  freight  containers, 
and  bulk  packagings.  In  order  to  clarify 
this  matter.  RSPA  issued  a  correction  in 
the  Docket  HM-181F  final  rule  that 
amended  the  rail  car  handling 
requirements  in  §  174.83(b)  [58  FR 
50237).  RSPA  explained  that  the  change 
was  being  made  so  as  not  to  allow  an 
ovot-spaed  impact  at  any  rail  car 
trmnspoitkig  a  Df  vision  1.1  or  1.2 
explosive,  a  Division  2.1  flamraabW*  gas 
lin  a  c)ass  DOT  113  tank  car),  oc  a 
Dtvisfor  2  T  prnsrmous  gas. 
Addttjonaiiv  RsPA  explained  that  in 
order  to  cianly  Lheaa  handling 
requiremeiUs.  §  174^3(b)  was  being 
iBstiuUmed  to  reflect  the  regulatory 
language  that  existed  prior  to  Dacember 
21.19S01 

Af^er  pubfication  of  the  Septeaib«'r  24. 
19^  final  rule,  several  commeotari 
nofad  Ihal  i  174.A30^  prohibited  rail 
cars  containing  all  Division  2  3 
poisonous  gases  frrtm  moving  ' 
their  own  momentum,  as  opposed  te 
only  those  containing  Division  2.3 
Hazard  2^ne  A  materials.  Comraenlers 
further  noted  that  the  rule  did  not 
prohibit  the  movement  of  rail  cars  under 
their  own  momentum  for  Division  6  1 
Packing  Group  I  Hazard  Zone  A 
materials.  A  notice  of  proposed 
rulemaking  published  on  July  12,  1993. 
under  Docket  HM-181F  (58  FR  37612^ 
proposed  revisions  to  §  174.83(bJ 
applicable  to  Division  2.3  Hazajd  Zone 
A  and  Division  6.1  Packing  Croi^l 
Hazard  Zlone  A  materials;  however,  in 
the  final  rule,  paragraph  (b)  was 
rewritten  for  clarity  and  did  not  reflect 
accurately  the  applicable  categories. 


Therefore,  this  final  rule  amends 

§  174.83(b)  to  correct  these  omissions. 

RSPA  also  is  amending  §  174.83(b)  to 
clarify  that  handling  restrictions  apply 
only  to  loaded  rail  cars  transporting  a 
Division  1.1  or  1.2  explosive,  a  Division 
2.3  Hazard  Zone  A  gas  or  a  Division  6.1 
PG  I  Hazard  Zone  A  material.  The 
handling  restrictions  will  still  apply  to 
all  class  DOT  113  tank  cars  (both  loaded 
tank  cars  and  those  containing  a 
residue)  that  are  used  to  transport  a 
Division  2.1  material,  because  of  the 
design  of  the  inner  tank  supporting 
system  (see  §§  172.203(g)(2).  179.400- 
13.  and  179.400-26(d)). 

Summary  of  Regulatory  Changes  by 
Section 

Section  172.102.  Special  Provision 
865  is  amended  by  changing  the  tank 
car  specifications  referenced  in  the 
second  sentence  to  read  "DOT 
105A500VV  •  and  "DOT  105A300VV ". 
respectively. 

Section  174.83.  Paragraph  (b) 
introductory  text  is  revised  to  clarify 
handling  restrictions  and  to  prohibit  rail 
cars  transporting  a  Division  1.1  or  1.2 
explosive,  a  Division  2.1  flammable  gas 
(in  a  class  DOT  113  tank  car),  a  Division 
2.3  Hazard  Zone  A  gas  or  a  Division  6.1 
PC  I  Hazard  Zone  A  material  from 
mo\-mg  under  their  own  momentum. 
frcm  being  coupled  into  with  more  force 
than  is  necessary  to  complete  the 
coupling,  or  from  being  struck  by  any 
other  rail  car  moving  under  its  own 
momentum. 

Changed  Legal  Citations 

On  July  5.  1994,  President  Clinton 
signed  H.R.  1758 — now  Public  Law 
(Pub.  L.)  103-272— "a  bill  to  revise, 
codify,  and  enact  without  substantive 
change  certain  general  and  permanent 
kws,  related  to  transportation." 
including  the  HMTA.  Public  Law  103- 
272,  108  Stat.  745  (1994).  The  purpose 
oi  Vubhc  Law  103-272  was  to  "clean- 
up" related  Federal  transportation  laws 
anii  restate  them  in  a  format  and 
language  intended  to  be  easier  to 
understand  without  changing 
substantive  content.  Consequently. 
Public  l^w  103-272  revised,  enacted 
and  codified  provisions  of  the  Federal 
hazardous  materials  transportation  law. 
DOW  fcKind  at  49  U.S.C.  5101-5127.  At 
the  sin*  time.  Public  Law  103-272  also 
repwded  the  original  statute. 

The  legal  citations  that  appear  in  this 
document  reflect  the  non-substantive 
changes  made  by  Public  Law  103-272. 


Regulatory  Analysis  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and,  therefore,  was  not  reviewed  by  the 
Office  of  Management  and  Budget.  The 
rule  is  not  considered  a  significant  rule 
under  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034).  The 
original  regulatory  evaluation  has  been 
reexamined  but  not  modified.  The 
changes  made  under  this  final  rule 
provide  clarification  and  will  not  result 
in  an  adverse  economic  impact  on 
industry. 

B.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Section 
5125(b)(1)  of  Title  49  U.S.C.  expressly 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subjects  unless  they  are  substantively 
the  same  as  the  Federal  requirements. 
Covered  subjects  are: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  sliipping  documents  related  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(E)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  addresses  covered 
subjects  under  paragraph  (B)  above  and. 
therefore,  preempts  State,  local,  or 
Indian  tribe  requirements  not  meeting 
the  "substantively  the  same"  standard. 
Section  5125(b)(7)  of  Title  49  U.S.C. 
provides  that  if  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects, 
after  November  16,  1990,  DOT  must 


determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
not  later  than  two  years  afier  the  date  of 
issuance.  RSP.A  has  determined  that  the 
effective  date  of  Federal  preemption  for 
these  requirements  will  be  December  21, 
1994.  Thus,  RSPA  lacks  discretion  in 
this  area,  and  preparation  of  a 
federalism  assessment  is  not  warranted. 

C.  Regulatory  Flexibility  Act 

This  final  rule  corrects  two  errors  and 
clarifies  an  existing  requirement  in  the 
Hazardous  Materials  Regulations 
concerning  operational  requirements  for 
rail  carriers.  I  certify  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federa) 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subiects 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Markings. 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials,  Railroad  safety. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS. 
HAZARDOUS  MATERIALS 
COMMUNICATKDNS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  parenthetical  authorities  at  the 
end  of  any  sections  in  part  172  are 


removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

2.  In  §  172.102,  in  paragraph  (c)|3). 
Special  Provision  B65  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  172.102    Special  provtslons 


(c)*   •   • 

(3)*   *   • 

B65  •   *    *  Each  DOT  105A500\V  tank 
car  must  be  marked  as  DOT  105A300\V 


PART  174— CARRIAGE  BY  RAIL 

3.  The  parenthetical  authorities  at  the 
end  of  any  sections  in  part  174  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127  49  CFR 

1.53. 

4.  In  §  174.83,  the  introductory  text  in 
paragraph  (b)  is  revised  to  read  as 
follows: 

§174&3     Switching  i>l»car(*ed  rati  cars. 
transpofl  vehicles,  freight  corrtatnefa,  and 
bulk  packagings. 

***** 

(b)  Any  loaded  rail  car  placarded  for 
a  Division  1.1  or  Division  1.2  explosive, 
a  Division  2.3  Hazard  Zone  A  gas  or  a 
Division  6.1  PG  I  Hazard  Zone  A 
material,  or  any  Class  DOT-113  tank  car 
placarded  for  a  Division  2.1  flammable 
gas  may  not  be: 
•         *         *         •         • 

Issued  in  Washington,  DC  on  Septemt>er 
14.  1994,  under  authority  delegated  m  49 
CFR  part  1. 
D.K.  Shanna, 

Administrator.  Research  ondSpertol 

Programs  Administration. 
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Thp  President 


Presidential  Documents 


Presidential  Determination  No    94-47  of  September  9,  1994 
Amendment  to  Presidential  Determination  94-31 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962.  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  funds  previously  made  available  from 
the  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet  the  urgent 
and  unexpected  needs  of  Haitian  migrants  be  made  available  also  for  the 
urgent  and  unexpected  needs  of  Cuban  migrants,  effective  September  1, 
1994.  This  determination  amends  Presidential  Determination  94-31  of  July 
1,  1994,  to  permit  the  use  of  the  funds  authorized  by  that  determination 
for  Cuban  as  well  as  Haitian  migrants. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  determination  in  the  Federal  Register. 


OJiAJvUPlaj^  ^TWka^x^ 


(FR  Doc.  94-23529 
Filed  9-19-94;  4:24  pm| 
Billing  code  471&-1&-M 


THE  WHITE  HOUSE, 
Washington,  September  9,  1994. 
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Presidential  Determination  No.  94-48  of  September  9,  1994 

Determination    Pursuant   to    Section    2(b)(2)   of  the   Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


1994 


UMI 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(b)(2)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962.  as  amended.  22  U.S.C.  2601(b)(2).  I  hereby  designate  persons  fleeino 
from  or  repatriating  to  Cuba  and  Haiti  as  qualifying  for  assistance  and 
determme  that  such  assistance  will  contribute  to  the  foreign  policy  interests 
ofthe  United  States. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  determination  in  the  Federal  Register. 


(JJxLMj^/oa  "^  tK^K^3n^^^ 


(FR  Doc.  94-23530 
Filed  9-19-94;  4:25  pm) 
Billing  code  47ia-10-M 


THE  WHITE  HOUSE. 
Washington,  September  9,  1994. 
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•»«itoble  10  Other  mailers?  CD   d! 


Please  Choos«  Method  of  Pa>ment: 

I I  Clieck  Payable  to  the  Superintendent  of  Documents 

Lj  GPO  Deposit  Account         I     I     I     I     I     I     I     l~l     I 
I I  VISA  or  MasterCard  Account 


n 


(Credit  card  expiration  date) 


Thank  ymi  f»r 


(Mlhorizing  Signature)  /f^M* 

*Mafl  Tb:     fwew  Or4er%    &i»penfWe"r»<icrB  «f  Oocuments 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 
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NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Revised  January  1,  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  reconikfeping 
obligations. 

The  various  abstra(  ts  in  the  L.U1DE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3|  how  Innj^  thfv-  must  he  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEHFIIL^L  Ri-X;i'lj\T10NS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 

CMm  PtocmmnoCodt 

•7296 


Charge  your  order 
It's  easy! 

To  tax  your  orders  (202)  512-2250 


Q  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  m  the  CFR. 

S/N  uoy-000-00056-8,  at  $2000  ($25. 00  foreign)  each. 

The  total  cost  of  my  order  «  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account     I    I    I    I    I    I    I    I  -  fl 

□  VISA      □  MasterCard     |     |    [    |    |  (exptfation  date) 


Company  or  personal  name 


AdditkxuU  address/attention  Hna 


(Ptease  type  or  print) 


Street  address 


rm 


urn 


City.  State.  Zip  code 


Thank  you  for  your  order! 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewaJ  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 

prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewaJ  nouce  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 

before  diis  date. 

/ 


A  renewal  nodce  will  be 
sent  approximately  90  days 
before  this  date. 


:AFR  SMITH212J 

JJOHN  SMITH 

: 212  MAIN  STREET 

:  FORESTVILLE  MD  20747 


DEC94  R  1 


:  :afrdo  smith212j 

j  jjOHN  SMITH 

•  :212  MAIN  STREET 

•  :  FORESTVILLE  MD  20747 


DEC94  R  1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MMLING  LABEL,  along  with  your  new  address  to  the 

Superintendent  of  Documents.  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Slop:  SSOM,  Washington.  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Oxtar  PfooMatne  Code 

*5468 


Superintendent  of  Documents  Subscription  Order  Fonn     Chargt  your  orOer. 


I IT  tOf  ptease  enter  my  sut)scnptons  as  folows: 


To  fax  your  orders  (202)  512-2233 


subscriptions  to  Federal  Fteglster  (PR);  including  the  dafy  Federal  Register,  monthly  Index  and  LSA  List 
of  Code  of  Federal  Regulaboos  Secbons  Affected,  at  '490  (^  1 2.50  foreign)  each  per  year. 

sutscriptions  to  Federal  Register,  daily  onty  (FRDO),  at  M44  (»555  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $ ,  (Includes 

regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  r^rne 


(Ptease  type  of  print) 


For  privacy,  check  t>ox  below: 

□  Dc  not  make  my  name  available  to  other  mailers 
Check  method  of  payment 

□  Check  payable  to  SupennterKJent  of  Documents 


Additional  address/ attention  line 


Street  address 


□  GPO  Deposit  Account                |            |    |- 

UVIbA       UMasterUard         |               (expiration  datrt 

1            Mill            III 

City,  state.  Zip  code 


Thank  you  for  your  orderf 


Daytime  phone  mciudmg  area  code 


Purchase  o«Je»  nurroer  (optional) 


4/94 


Authofi2ing  signature 

Mail  to:  Supenntendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Daytime  phone  including  area  code 


Purchase  order  number  (optionaO 


Authorizing  sigr^ture  t/M 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


UMI 


Would  you  like 


Would  you  like 
to  know... 

if  any  changes  have  been  made  lo  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day''  If  so.  you 
may  wish  to  subscnbe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both 

LSA  •  List  of  CFR  SM:Uons  AHrct»d 

The  LSA  (Ust  of  CFR  Sections  Attected) 
IS  dMign«d  to  lead  uaera  of  the  Code  of 
Federal  Regulatiom  to  amendatory 
actions  published  in  tt>e  Federal  Register 
The  LSA  •  isaued  monthly  m  cumulative  form 
Entries  Irtdlcale  the  nature  of  the  changes- 
such  aa  ravisad.  removed,  or  corrected 
$24  00  per  year 

Federal  Register  Indea 

The  irxtex,  covenng  ihe  conlorus  o<  the 
daily  Federal  RegiHar,  ia  issued  monthly  m 
cumulative  fdrm.  Entrtaa  are  carried 
primarily  under  tt)e  names  of  the  issumg 
agencies  Significant  subiects  are  camed 
as  cross-references. 
$22  00  per  year 


^^^<1v^a^  A(*gn4>w  pcgr  nmntttH^  mm  fur  ■Km-  ly  piit)»r.tim-ut 


Federal  Reqister 
Document 

Drafttna 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


SiipcrintcnJcnl  of  D<H*timcnfs  Subscription  DrJcr  Form 


•  S4?1 


f.  \  easy' 


L .1    Yl!#S, enter  the  lolluwtn}>  indicated  subscriptions  for  one  year: 


To  fa*  vour  oni.rv  i  ;m.'  i  <  I .'   12S\ 


LSA«LktorrFRS«r(M>nv  vrr.  ,^^f /fi^)  at  $24  eacfi 

It.1.  rjl  R,  :\-Xcx  tixWk  (I  k6»  jal  >11  cadi 


I  ht  lotal  ci»N|  ol  my  «tidcr  i\  $  Price  includes 

regular  Jome<itie  p«isldge  and  h<Midltn^  and  is  suh)ei.t  to 
ihangc  Inlernalional  customers  pl«Mse  mM  ?*>"<> 


(C  ompany  <ir  pcnoaal  name) 


(HtcMC  type  or  prmi) 


( /\tkiiiMin<il  Mklrcw/Mtcntaia  Use) 


(Street » 


(<'ily.  SUM. /ipca^) 


(Daytime  pboM  mdiMluin  Mca  owfc) 


( Purchaac  «ir<lcr  no  ) 


^«M  |M  tk  iK  ^  libxt  k  tout  b<l«». 

G  I)i)  not  nukr  mv  o.imc  av  jiUbIc  to  <iUn-t  mailers 
CbeHi  ntrthod  of  pu\  mt-nt: 

JChcLk  p.nahk  :    n,.,  ^rintendcnl  «)f  DcKumeiits 

U  ( i  PO  Deposit  Account         1    |    )    |    |    | 
U  VISA  U  MasterCard    ni     II  (c»p.rat.on) 

U±iJ- 


-D 


I  I  I  I  I  I  I  I 


( Aulh<iri/>neMf(tul«re)  "9* 

I  h..nk  you  for  your  order* 

Mail  to     Superintenderrt  «tf  IXKumeni'': 

PO  B4>x  37PAM,  Pui«iH»rRh.  PA  151^0  7954 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:    .5133  ^^^^^^  ^^  ^^^, 

To  faa  your  O'xi*'^  mne  >n(Tumos-(202)  512-; 


1  Xl(i5^  please  send  me  the  followmg  indicated  publications: 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1 .  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
Pleas*  Type  or  Pnat 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

[J  GPO  Deposit  Account         I     I     I     I     I     I     I     I  ~  CH 
LJ  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 
1 ! 


(Daytime  phone  including  area  code) 

'  (Signanire) 

■I     Mail  Tb:  New  Orders.  Superintendent  of  Documents.  P.O  Box  371954.  Pittsburgh.  PA  15250-7954 


Thamk  you  far  your  ardrrf 

(Credit  card  eKpiration  date) 

(R*v  12/91) 


UMI 


Microfiche  Editions  Available... 


K.mI. 


K  r  s'  is''"  I 


The  Federal  Register  is  published  daily  m 
24x  microfiche  lormat  and  mailed  to 
subscribers  the  following  day  via  hrst 
class  mail  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly 

Code  of  Federal  KeKulalions 

The  Co()<a  o?  federal  Regulations, 
comprismo  approximately  200  votum— 
and  twoicMi  at  least  once  a  year  on  a 
quarterly  t.isis.  is  published  m  24x 
microfiche  formal  ar>d  the  current 
year's  volumes  are  mailed  to 
•utacnbers  as  issued 


Mitnifit.hi;  Sul>S4:ription  Pri»:es: 

Federal  Kesister: 

One  year  S403  00 
S«  months:  $201  50 

Code  of  Federal  ReKulations: 

Current  year  (as  issued)  $244  00 


Suf>crintcndcnt  t>f  Dtxrumcnts  Subscriplmn  Order  Korni 


[ ]    YES.  ontcr  the  fi>lliming  irulicalcd  subscriptions  in  24x  microfiche  iorniat 


Charge  your  order    4fl||^||k 
Its  easy    ^^ 

lo  f»\  >our  orders  (2f»2)  512-2233 


t-edi-ral  Kegntrr  ( Ml  I  R )  LI   One  ye.ir  at  $4<»3  e.ich         J    Six  months  at  $201 .50  o.ich 

<'«idf  of  Federal  Rff;iiliiti<»ns  ((  I-RM3)        LI   One  year  at  $244  eaih 


I  he  total  cost  ot  my  order  is  S  .     _.  Price  includes 

regular  dtimestic  pt>stage  and  h.tndling  and  is  subject  to 
chance.  International  customers  ple.isc  add  25%. 


«  unipitny  or  pcrHMial  name) 


|A(k]iti»n.il  Mitlrns/ailcrttiM  line) 


(Sirrcl  Mfclrcvk) 


K'lty.  Suu.  /ipciidc) 


( DiiVtinrH:  phtmc  indutlinit  area  aidf ) 


( PurriUK'  order  nu. ) 


lyiKorprinl) 


F<tr  pri*»cy,  i-fceri  (>•*»  lichiw: 

d  !><>  no!  m.ili  my  n.imc  <j\;iil.thli:  lo  iilht  i  iiliiIi'i^- 

Check  method  of  pay  ment: 

LI  ("heck  payable  to  Superintendent  of  D»K;uments 

UCiPO  Deposit  Account         P I     I     1     I     I     I     I  ~  T! 
LI  V  ISA  J  Ma.slcrCard 


(expiratHW  ) 


I  I   I  I  M 


TJ 


(Aut^M1^/inf((if(naturc)  '•* 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  DiKuments 

P.O.  Box  371V54,  Pittsburgh.  PA  1.S2S)  7«)n4 
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Contents 


FEDKRAl.  RKCISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Cjffice  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  II.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committeo  of  the  Federal  Register 
(1  CFR  Ch.  1).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Wasnington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  bo 
judicially  notii  cd. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  throimh  GPO  Access,  a  service  of  the  U.S. 
Ckwernment  Prmting  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Fraeral  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59.  Number  1 
(January  2.  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  S<!rver  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  S200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  users  should  telnet  to  wais.access. gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
nK}uired;  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case):  no  password  is  required.  Follow  tne  instructions  on  the 
scrwm  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  CPO  Access  For  assistance,  contact  the  GPO  Access  L'ser 
Support  Team  by  sending  Internet  e-mail  to 

help©eids05  eids.gpo.gov.  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Feik-ral  Reijister  paper 
edition  is  $444.  or  5490  f()r  a  combined  Federal  Register,  redcr.il 
Register  Index  and  List  of  CFR  Sections  Affi'cted  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $403.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $6.00  for  each  issue,  or  56.00 
for  each  group  of^pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  fcir  f<irrign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  CKJ  Deposit 
Account.  VIS.A  or  MasterCard.  Mail  to:  New  Orders. 
.Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  ap()i;nring 
in  the  Federal  Register. 

How  To  Cile  Tliis  Publication:  Use  the  volume  number  and  the 
page  nuniUir.  Example:  59  KR  12345. 


202-512-1800 
512-1806 


FUBUG 

Subscriptions: 
Paper  or  fichn 
Assistance  with  public  subscriptions 

Online: 

Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>.  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  wais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>.  no  password  <enter>. 

Assistance  with  online  subscriptions 
Single  copie&lMck  copies: 

Paper  or  fie  he 

Assistance  with  public  single  copies 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche 
Assistance  with  Federal  agency  subscriptions 


202-512-1530 

512-1800 
512-1803 


523-5243 
523-5243 


For  other  lelrphoiw  numbers,  see  the  Reader  Aids  se<.'tion 
•I  tha  and  of  this  bsu*. 
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Agncultural  Marketing  Service 
RULES 

Milk  marketing  orders: 
Eastern  Ohio-Western  Pennsylvania,  48557-48558 

Agnculture  Department 
See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Serxice 
NOTICES 

Agency  information  collection  activities  under  0MB 
review.  48593 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Horses  from  Mexico;  quarantine  requirements,  48576- 
48577 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
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See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  48595 

Defense  Department 
See  Army  Department 
See  Engineers  Corps 
RULES 
Security: 
Defense  industrial  personnel  security  clearance  review 
program,  48565 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Defense  Finance  and  Accounting  Service;  assistance 
request;  address  change,  48612 


Delaware  River  Basin  Commission 

NOTICES 

Hearings,  48614-48615 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Majors,  Irving  R.,  Sr.,  M.D.,  48646 

Education  Department 

NOTICES 

Special  education  and  rehabilitative  services: 
Individuals  with  Disabilities  Education  Act; 
reauthorization,  48615-48617 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Grant  end  cooperative  agreement  awards: 

Central  Michigan  University,  48618 

Lovelace  Institution,  48618 
Meetings: 

National  energy  policy,  48618-48619 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Buckhorn  Reservoir,  NC;  expansion  project,  48613 
Coldwater  River  Watershed,  MS;  erosion  control  project, 

48613-48614 
Greybull  irrigation  dam,  WY,  48614 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Idaho, 48582-48589 
Clean  Air  Act: 
Ozone  Transport  Commission  low  emission  vehicle 
program  for  Northeast  Ozone  Transport  Region, 
48664-48699 
NOTICES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
California  pollution  control  standards;  Federal 
preemption  waiver,  48625-48627 
Clean  Air  Act: 
Acid  rain  provisions — 
Nitrogen  oxides  compliance  plans,  48627-48628 
Meetings: 
Chemical  use  inventory,  48628 

Executive  Office  of  the  President 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  1036 
[DA-94-14] 

Milk  in  the  Eastern  Ohio-Western 
Pennsylvania  Marl^etlng  Area;  Revision 
of  Coof>erative  Association  Reserve 
Processing  Plant  Shipptng 
Requirement 

AGENCY:  Agricultural  Marketing  Service, 

I  SDA. 

ACTJON:  Final  rule. 

SUMMARY:  This  document  reinstates  the 
cuoperative  pool  reserve  processing 
plant  delivery  requirement  of  35  percent 
under  the  Eastern  Ohio-Western 
Pennsylvania  Federal  milk  order  (Order 
36),  as  of  January  1, 1996.  A  reduction 
from  35  to  25  percent  was  intended  to 
be  temporary  for  the  period  July  1,  1993, 
through  August  31,  1994.  The  current 
issue  of  the  Code  of  Federal  Regulations 
shows  the  percentage  requirement  to  be 
25  percent.  The  percentage  of  a 
cooperative  association's  member  milk 
that  must  be  delivered  to  pool 
distributing  plants  to  qualify  the 
cooperative's  reserve  processing  plant 
for  pooling  continues  to  be  25  percent 
until  December  31, 1995,  rather  than  35 
percent.  This  action  is  necessary  to 
prevent  uneconomic  movements  of  milk 
for  the  purpose  of  pooling  much  of  the 
market's  supply. 

EFFECTIVE  DATE:  The  amendment  of 
§  1036.7(d),  published  on  July  30,  1993. 
and  effective  July  1, 1993  (58  FR  40724). 
will  continue  through  December  31. 
1995,  and  will  expire  January  1,  1996. 
Amendments  2  and  3  are  effective 
January  1, 1996. 

FOR  FURTHER  INFORMATION  COffTACT: 
Constance  M.  Bremier,  Marketing 
Specialist,  USDA/AMS/Dairy  Division. 
Order  Formulation  Branch.  Room  2971, 
South  Building,  P.O.  Box  96456, 


Washington.  DC  20090-6456,  (202)  720- 

2357. 

SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 

Revision  of  Rule:  Issued  July  22, 1993; 
published  July  30, 1993  (58  FR  40724). 

Notice  of  Proposed  Temporary 
Revision:  Issued  June  27, 1994; 
published  July  1,  1994  (59  FR  33922). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  60Bc(15){A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 


TTiis  revision  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  provisions  of 
§  1036.7(f)  of  the  Eastern  Ohio- Western 
Pennsylvania  order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (59 
FR  33922)  concerning  a  proposed 
relaxation  of  the  cooperative  association 
reserve  processing  plant  shipping 
requirement.  The  revision  was  proposed 
to  be  effective  for  the  months  of 
September  1994  through  December 
1995.  The  public  was  afforded  the 
opportunity  to  comment  on  the 
proposed  notice  by  submitting  written 
data,  views  and  arguments  by  August  1, 
1994.  Three  comments  supporting  the 
proposed  revision  were  received.  No 
opposing  comments  were  received. 

Statement  of  Consideration 

This  rule  continues  to  ease  the 
pooling  requirements  for  cooperative 
reserve  processing  plants  by  10 
percentage  p>oints,  to  25  percent,  for  the 
period  September  1,  1994,  through 
December  31, 1995.  Under  the  revision 
the  total  minimum  quantity  of  a 
coop)erative  association's  milk  supply 
that  is  required  to  be  delivered  to 
distributing  plants  in  order  for  the 
cooperative's  reserve  supply  plant  to 
maintain  pool  status  is  reduced  from  35 
percent  to  25  percent. 

In  order  for  a  cooperative  association 
plant  that  does  not  qualify  as  a  pool 
distributing  or  pool  supply  plant  to  be 
a  pool  plant,  the  Eastern  Ohio-Western 
Pennsylvania  order  requires  that  the 
cooperative  must  deliver  to  pool 
distributing  plants  a  minimum  of  35 
percent  of  the  total  quantity  of  milk 
marketed  by  the  cooperative,  either 
during  the  month  or  during  the  12- 
month  p)eriod  ending  with  the 
immediately  preceding  month. 

The  Eastern  Ohio-Western 
Pennsylvania  milk  order  provides 
authority  for  the  Director  of  the  Dairy 
Division  to  increase  or  decrease  the 
required  shipping  percentages  for 
cooperative  reserve  supply  plants  by  up 
to  10  percentage  points  if  such  a 
revision  is  necessary  to  obtain  needed 
shipments  or  to  prevent  uneconomic 
shipments. 

The  revision  was  requested  originally 
for  the  period  July  1993  through  August 
1994  by  Milk  Marketing,  Inc.  (MMI),  a 
cooperative  association  that  represents 
many  of  the  market's  producers.  As 
printed  in  the  Federal  Register,  the 
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revision  became  effective  July  1, 1993, 
with  no  termination  date.  The  1994 
Code  of  Federal  Regulations  (CFR) 
reflects  the  revised  shipping  standards, 
and  without  further  amendatory  action, 
the  1995  CFR  will  also  reflect  the 
reduced  25-percent  shipping  standard. 

MMI  requested  continued  revision  of 
the  cooperative  asso<:iation  shipping 
requirements  for  the  period  September 
1,  1994.  through  December  31,  1995, 
and  a  proposed  revision  was  issued. 
Comments  supporting  the  revision  were 
received  from  MMI  and  two  other 
cooperative  associations  with  members 
whose  milk  is  pooled  under  Order  36. 
MMI.  Eastern  Milk  Producers 
Cooperative  Association.  Inc.  (Eastern), 
and  Dairylea  Cooperative,  Inc. 
(Dairylea),  stated  that  the  revision  is 
needed  to  prevent  unnecessary  and 
uneconomic  movements  of  milk  bet:nuse 
of  the  current  severe  milk  supply- 
demand  imbalance  in  the  Eastern  Ohio- 
Western  Pennsylvania  marketing  area. 

MMI's  comments  included  a 
description  of  milk  marketing 
conditions  for  June  1994  that  show  milk 
production  for  the  market  increased 
over  4  pert:ent  from  the  same  month  of 
the  previous  year,  representing  12 
million  additional  pounds  of  milk  in  the 
Order  36  pool.  For  the  same  month. 
Class  I  Sides  decreased  by  nearly  2.5 
percent  from  June  1993.  representing  a 
reduction  of  approximately  3.4  million 
pounds  of  Class  I  sales.  As  a  result  of 
the  market's  increasing  production  and 
declining  Class  I  use.  nearly  15.5 
million  pounds  of  milk  had  to  be  used 
in  manufactured  products  than  in  the 
same  month  the  previous  year. 

The  comments  filed  by  Eastern  stated 
that  the  trends  observable  for  June  are 
e.<pected  to  continue  for  the  foreseeable 
future,  creating  additional  pooling 
difHculties  for  cooperative  handlers 
pooling  milk  under  Order  36,  Dairylea 
stated  that  continuation  of  the  revision 
would  prevent  unnecessary, 
uneconomic  movements  of  milk. 

According  to  comments  fded,  milk 
supplies  historically  pooled  under  the 
order  currently  are  continuing  to  lose 
their  markets  and  having  to  find  new 
outlets  for  their  production.  Apparently. 
Order  36  and  nearby  pool  distributing 
and  pool  supply  plants  are  releasing 
some  of  their  milk  suppliers  to  find 
their  own  markets  for  milk.  Such 
in.stitutional  changes  in  the  sourc:es  of 
supply  for  various  plants  may  result  in 
market  instability  and  disordf'r. 

Milk  production  in  the  Eastern  Ohio- 
Western  Pennsylvania  marketing  orea 
appears  to  be  increasing  while  Class  I 
use  is  declining.  As  a  result,  greoter 
volumes  of  milk  must  be  diverted  to 
manufacturing  iLses  than  in  prior  years. 


The  last  hill  year  before  the  1990 
proceeding  that  resuhed  in  the 
amendments  that  took  effect  October  1, 
1993,  was  1989.  During  the  short 
production  months  {September  through 
November)  of  1989.  the  percentage  of 
Order  36  producer  milk  needed  for 
Class  I  use  was  over  60  percent,  with 
less  than  30  percent  of  the  market's  milk 
used  in  Class  III.  For  the  same  period  of 
1992.  the  percentage  of  producer  milk 
used  in  Class  I  was  just  55  percent,  with 
the  Class  III  percentage  increasing  to 
nearly  36  percent.  The  trend  continued 
during  the  .same  months  of  1993,  with 
less  than  55  percent  of  the  producer 
milk  pooled  during  September,  October 
and  November  used  in  Class  I. 

The  increased  production  and  decline 
in  Class  I  sales,  coupled  with  the 
market's  changing  handler-producer 
relationships,  necessitates  a 
continuation  in  the  reduction  of  the 
percentage  of  milk  that  must  be 
delivered  by  a  cooperative  association  to 
pool  distributing  plants  in  order  to 
assure  the  pool  status  of  the 
cooperative's  member  milk. 

The  revision  effective  July  1. 1993, 
should  continue  in  effect  for  a  period 
long  enough  to  allow  the  institutional 
shifts  currently  in  process  to  work 
themselves  out,  and  for  the  cooperative 
associations  to  assure  themselves  of  an 
adequate  fluid  market  for  their  producer 
milk.  Therefore,  the  revision  should 
remain  in  place  through  December  1995. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth,  and  other  available  information,  it 
is  hereby  found  and  determined  that  the 
diversion  limitation  percentage  set  forth 
in  §  1036.7(d)  should  be  maintained  at 
the  present  25-pert:ent  level  through 
December  31.  1995. 

List  of  Subjects  in  7  CFR  Part  1036 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7,  Part  1036,  is  amended 
as  follows: 

PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  The  authority  notice  for  7  CFR  part 
1036  continues  to  read  as  follows: 

Authority:  .Socs.  1-19.  48  Stat  31.  as 

.imorKird   7  t'  .SC  601-674. 

§1036.7    [Amendwl] 

2.  Section  1036.7(d)  is  amended  by 
changing  the  words  "25  percent"  to  "35 
pert;ent",  effective  January  1, 1996. 

3.  Section  1036.7(d)(2)  is  amended  by 
changing  the  words  ■'25-percent"  to  "35 
pen:ent",  effe<;tive  January  1,  1996. 


Dated:  September  8, 1994. 
Richard  M.  McKee. 
Director.  Dairy  Division. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  1 

Issuance  of  Report  on  the  NRC 
Regulatory  Agenda 

AGENCV:  Nuclear  Regulatory 
Commission. 

action:  Issuance  of  NRC  Regulatory 
Agenda. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  the  NRC 
Regulatory  Agenda  for  the  second 
quarter,  April  through  June  of  1994. 
This  agenda  provides  the  public  with 
information  about  NRC's  rulemaking 
activities.  The  NRC  Regulatory  Agenda 
that  is  scheduled  to  be  published  in 
January  1995  will  cover  the  f>eriod  from 
July  1994  through  December  1994.  The 
NRC  Regulatory  Agenda  is  a 
compilation  of  all  rules  on  which  the 
NRC  has  recently  completed  action,  or 
has  proposed  action,  or  is  considering 
action,  and  of  all  petitions  for 
rulemaking  that  the  NRC  has  received 
that  are  pending  disposition.  Issuance  of 
this  publication  is  consistent  with 
Section  610  of  the  Regulatory  Flexibility 
Act. 

ADDRESSES:  A  copy  of  this  report, 
designated  NRC  Regulotory  Agenda 
(NUREG-0936).  Vol.  13,  No.  2,  is 
available  for  inspection,  and  copying  for 
a  fee,  at  the  Nuclear  Regulatory 
Commission's  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level), 
Washington.  DC. 

In  addition,  the  U.S.  Government 
Printing  OfTice  (GPO)  sells  the  NRC 
Regulatory'  Agenda.  To  purchase  it,  a 
customer  may  call  (202)  512-2249  or 
write  to  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Woshington.  DC  20013-7082. 

FOn  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  Chief.  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Ser\'ices, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone:  (301)  415-7163. 
toll-free  number  (800)  368-5642. 

Dated  at  Rockville.  MHr>'liind.  this  15th  day 
of  .S«;ptember  1994. 


For  the  Nuclear  Regulatory  Commission. 
David  L.  Meyer, 

Chief.  Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  107 

Small  Business  Investment 
Companies;  Leverage 

AGENCY:  Small  Business  Administration. 
action:  Final  rule. 

SUMMARY:  This  final  rule  allows  Small 
Business  Investment  Companies 
licensed  under  sections  301  (c)  and  (d) 
of  the  Small  Business  Investment  Act  of 
1958  (Licensees)  having  no  immediate 
need  for  SBA  financial  assistance 
(Leverage)  to  reserve  the  future 
availability  of  such  financial  assistance 
by  obtaining  SBA's  conditional 
commitment  to  guarantee  Debentures  or 
Participating  Securities  (collectively 
"pooled  securities"),  or  to  purchase 
Preferred  Securities,  that  will  be  offered 
in  the  future  as  the  Licensee  draws 
against  SBA's  commitment. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  September  22,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Saunders  Miller,  Office  of  Program 
Development;  Telephone  (202)  205- 
6510. 

SUPPLEMENTARY  INFORMATION:  On  August 
8,  1994,  SBA  published  a  proposed  rule 
which  contemplated  allowing  Licensees 
to  apply  for  a  conditional  commitment 
from  SBA  to  reserve  Leverage  for  their 
future  use.  See  59  FR  40315.  The 
amount  of  Leverage  that  could  be 
reserved  by  any  Licensee  was  proposed 
to  be  not  less  than  $1,000,000,  and  not 
more  than  50  percent  of  the  Licensee's 
Regulatory  Capital. 

The  public  was  afforded  a  30-day 
period  in  which  to  submit  comments  on 
the  proposed  rule.  SBA  received  six 
comment  letters  during  that  time,  all  of 
which  strongly  supported  the 
underlying  concept  of  an  Agency 
commitment  of  future  financial 
assistance  to  Licensees  but  which  also 
made  several  suggestions  for  improving 
the  proposal. 

One  recurring  suggestion  was  that 
SBA  eliminate  the  restriction  on  the 
amount  that  could  be  reserved  on  behalf 
of  any  one  Licensee.  As  stated  above, 
the  proposed  rule  would  have 
established  a  commitment  ceiling  equal 
to  50%  of  a  Licensee's  Regulatory 


Capital.  Although  SBA's  rationale  for 
the  ceiling  was  not  discussed  in  the 
proposed  rule,  most  of  the  commenters 
understood  that  the  ceiling  was 
proposed  in  an  attempt  to  fairly 
distribute  scarce  resources  and  to 
prevent  the  hoarding  of  committed 
funds  by  any  one  Licensee. 

SBA  did  realize,  as  the  comment 
letters  pointed  out,  that  even  if  there 
were  no  ceiling  in  the  regulations,  the 
Agency  would  still  have  the  authority  to 
allocate  commitment  authority  among 
interested  Licensees.  Nevertheless,  SBA 
believed  that  given:  (i)  A  probable 
timetable  for  the  funding  of  an  average 
Licensee's  investors'  commitments  of 
25%  a  year  for  4  years  (thereby 
converting  the  Licensee's  Regulatory 
Capital  into  Leverageable  Capital)  and 
(ii)  an  ideal  Leverage  ratio  during  those 
4  years  of  2:1,  the  average  Licensee's 
need  for  committed  Leverage  funds 
would  be  adequately  met  by  an  annual 
limit  of  50%  of  Regulatory  Capital. 

SBA  has  reconsidered  its  position  and 
has  concluded  that  the  regulation 
should  be  broad  enough  to 
accommodate,  without  resort  to  an 
Agency  waiver,  those  Licensees  with 
investor-funding  schedules  that  are 
more  compressed  than  the  average,  SBA 
siill  believes  that  some  ceiling  is 
desirable  administratively,  but  a  ceiling 
set  at  50%  of  Regulatory  Capital  may  be 
too  low,  particularly  in  years  when 
demand  for  reserved  funds  does  not 
exceed  the  supply.  Accordingly,  in  this 
final  rule,  SBA  has  increased  the  ceiling 
to  100%  of  Regulatory  Capital. 

A  second  suggestion  submitted  during 
the  comment  period  addressed  the 
documentation  proposed  to  be  required 
pre-  and  post-fuiiding  of  draws  under 
SBA's  commitment.  Under  the  proposed 
rule,  every  Licensee  with  an  outstanding 
commitment  from  SBA  would  be 
required  to  submit  a  Financial 
Statement  on  SBA  Form  468  (Short 
Form)  writhin  30  days  of  the  close  of 
each  of  its  fiscal  quarters.  A  Licensee 
submitting  a  draw  request  within  that 
30-day  period  would  be  required  to 
submit  the  Short  Form  Financial 
Statement,  ora  statement  of  no  adverse 
change  since  its  most  recent  Short  Form 
468,  with  the  draw  request. 

A  few  of  the  comment  letters  objected 
to  quarterly  financial  reporting  as 
burdensome  and  unnecessary.  SBA 
disagrees.  The  preparation  of  a  quarterly 
short  form  financial  statement  becomes 
a  simple  matter  if  performed  on  a 
personal  computer,  using  readily- 
available  bookkeeping  software  together 
with  reporting  software  provided  by 
SBA. 

Furthermore,  the  commitment 
fimding  process  as  proposed  by  SBA 


was  not  intended  to  put  SBA  at  a 
disadvantage  relative  to  where  it  would 
have  been  if  it  were  considering  a 
request  for  Leverage  under  the 
traditional  funding  mechanism.  Since 
Leverage  requests  outside  of  the 
commitment  process  must  be 
accompanied  by  a  Short  Form  468  for 
the  most  recent  fiscal  quarter,  and  since 
the  draw  dov^m  of  funds  under  the  SBA 
commitment  is  the  issuance  of  Leverage, 
SBA  should  receive  a  Short  Form  468 
for  the  most  recent  quarter  in  order  to 
evaluate  a  draw  request. 

Under  the  commitment  funding 
process,  decisions  on  requests  for  draws 
will  have  to  be  made  quickly  by  SBA 
staff,  more  quickly  than  decisions  on 
requests  for  Leverage  under  the 
traditional  funding  process.  SBA  stafT 
will  need  to  monitor  more  closely  the 
financial  status  of  a  Licensee  with  an 
outstanding  SBA  commitment  in  order 
to  be  able  to  respond  in  a  timely  fashion 
to  the  Licensee's  draw  requests.  The 
filing  of  quarterly  financial  statements 
on  Short  Form  468  by  all  Licensees  with 
outstanding  SBA  commitments  will 
allow  SBA  to  perform  that  function  as 
promised. 

As  mentioned  above,  in  the  event  the 
draw  request  is  made  within  30  days  of 
the  end  of  the  Licensee's  fiscal  quarter, 
SBA  had  proposed  to  accept  a  statement 
of  no  adverse  change  in  lieu  of  the  Short 
Form  468.  Most  of  the  comment  letters 
argued  in  favor  of  adopting  the  more 
familiar  standard  of  "no  material 
adverse  change".  SBA  agrees  that 
adverse  changes  which  are  immaterial 
to  the  Licensee's  financial  status  should 
not  be  a  barrier  to  consideration  for  a 
draw  of  Leverage,  Accordingly, 
§  107.215(f)(3)(i)(A)  has  been  finalized 
with  the  suggested  change. 

Most  of  the  comment  letters  also 
contained  an  objection  to  the 
requirement  for  specific  deal 
information  both  pre-  and  post-draw. 
SBA  reaffirms  its  position  that  while  a 
Licensee  need  not  have  specific 
transactions  under  consideration  in- 
order  to  obtain  SBA's  commitment, 
draws  under  that  commitment  must  be 
intended  for  use  in  a  particular 
transaction  with  a  particular  small 
concern. 

To  ease  the  paperwork  burden  on 
Licensees,  however,  the  statement 
evidencing  the  Licensee's  need  for  the 
funds  no  longer  requires  that  the 
Licensee  provide  the  small  concern's 
Standard  Industrial  Classification  code 
number  or  a  summary  of  the  proposed 
financing.  See  proposed 
§  107.215(f)(2)(i)(B),  finalized  as 
§  107.215(f)(3)(i)(B).  Instead,  the 
statement  must  include  only  the  name 
and  address  of  the  small  concern,  the 
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amount  of  the  proposed  flnancing.  and 
the  scheduled  closing  date. 

SBA  is  also  extending  by  30  days  the 
duft  date  for  the  written  explanation  of 
the  failure  to  close  a  transaction.  In 
summary,  if  the  intended  transaction 
clo$=es.  the  Licensee  must  submit  a  Form 
1031  ("Portfolio  Financing  Report") 
within  30  days  of  the  atiual  closing 
date.  If  the  transaction  fails  to  close, 
however,  a  written  explanation  must  be 
filed  with  SBA  within  60  days  (instead 
of  30  days,  as  proposed)  after  the 
scheduled  closing  date.  Penalties  for  the 
failure  to  file  the  Form  1031  or  the 
written  explanation  remain  unchanged 
from  the  proposed  rule. 

The  final  documentation  matter 
addressed  in  some  of  the  comment 
letters  concerns  the  requirement  that  a 
Licensee  submit  a  certified  statement 
with  each  draw  request  representing 
that  it  is  in  compliance  with  applicable 
regulations.  The  suggestion  was  made 
that  SBA  be  permitted  to  accept  draw 
requests  in  the  event  violations  are 
disputed  or  are  not  material  in  nature. 
SBA  has  considered  the  suggestion  and 
believes  a  clarification  of  the  subject 
matter  is  in  order. 

SBA  did  not  intend  to  apply  a 
different  standard  to  draw  requests  than 
it  currently  applies  to  Leverage  requests. 
A  Licensee  with  an  unresolved 
regulatory  violation  that  would  not  lie 
cause  for  automatic  disqualification  for 
Leverage  under  the  traditional  funding 
process  should  not.  for  the  same 
violation,  be  disqualified  automatically 
from  drawing  down  Leverage  under  the 
commitment  hmding  process. 

In  practice,  there  are  two  separate 
circumstances  under  the  traditional 
funding  process  where  SBA  would 
consider  favorably  the  Leverage  request 
of  a  Licensee  with  an  outstanding 
violation:  (1)  If  the  Licensee's  violation 
is  of  a  non-substantive  provision  of  the 
Act  or  regulations  and  the  Licensee  has 
not  repeatedly  violated  non-substantive 
provisions;  or  (2)  if  the  Licensee  has 
agreed  with  SBA  on  a  course  of  action 
for  the  resolution  of  its  violation,  and  if 
the  terms  of  the  agreement  do  not 
preclude  the  Licensee  from  obtaining 
Leverage  prior  to  the  resolution  of  the 
violation.  In  each  case,  the 
determination  as  to  whether  a  violation 
exists  is  made  by  SBA,  as  is  the  decision 
to  provide  Leverage  notwithstanding  the 
violation. 

SBA  has  revised  the  proposed  rule  to 
allow  for  favorable  consideration  of  a 
draw  request  under  those  two 
circumstances.  See  new  paragraph 
107.215(fl(2)  "Conditions  to  draws." 
Proposed  §  107.215(f)(2)  has  been 
renumbered  as  §  107.215(f)(3),  and  now 
permits  a  Licensee  to  submit  a 


certification  that,  to  the  best  of  its 
knowledge  and  belief,  it  is  in 
compliance  with  applicable  regulations 
(i.e..  it  has  no  unresolved  regulatory 
violations)  or  an  explanation  as  to  the 
specific  nature  of  any  outstanding 
violations. 

One  additional  change  has  been  made 
to  the  proposed  rule.  The  amount  of  the 
commitment  fee  was  not  set  forth  in  the 
proposal.  This  final  rule  fixes  -he 
commitment  fee  at  3%  of  the  face 
amount  of  the  pooled  securities  and  1% 
of  the  issue  price  of  the  Preferred 
Securities  reserved  under  the 
commitment.  As  explained  below,  when 
pooled  securities  are  issued  by  a 
Licensee  as  a  draw  against  SBA's 
commitment,  the  2%  guaranty  fee 
ordinarily  due  pursuant  to 
§  107.210(d)(1)  will  be  offset  against  the 
3%  commitment  fee  already  paid.  No 
additional  payment  will  be  necessary. 

With  the  exception  of  some  minor 
changes  in  wording,  the  proposed  rule 
is  otherwise  adopted  without  change. 

Effective  immediately,  any  Licensee 
may  submit  an  application  for  SBA's 
conditional  commitment  to  reserve 
Leverage.  The  Application  must  be 
accompanied  by  the  same  financial 
information  and  other  documentation  as 
is  required  of  Licensees  applying  for 
Leverage,  except  that  no  securities  forms 
should  accompany  an  application  for 
SBA's  commitment.  For  a  Licensee 
wishing  to  participate  in  the  next 
scheduled  pooling  of  Leverage 
securities,  and  also  wishing  to  obtain 
SBA's  conditional  commitment  for 
future  Leverage,  separate  applications 
should  be  filed. 

A  determination  to  grant  a  Licensee's 
request  for  a  commitment  will  be  made 
only  after  SBA  reviews  the  applicant's 
financial  and  regulatory  status  as  well  as 
its  representation  as  to  projected  needs. 
The  actual  amount  of  a  commitment 
which  SBA  will  approve  for  a  particular 
Licensee  will  depend  in  part  on  factors 
other  than  the  applicant  Licensee's  own 
financial  and  regulatory  situation, 
including  such  matters  as  the 
anticipated  need  for  Leverage  by  all 
other  Licensees  making  Leverage 
requests  and  the  amount  of  program 
authority  appropriated  by  Congress  for 
the  fiscal  year. 

The  commitment,  when  granted,  will 
represent  a  conditional  agreement  on 
SBA's  part  to  permit  a  Licensee  to  make 
draws  against  an  agreed  upon  reserved 
amount  of  Leverage  over  a  fixed  period 
of  time. 

As  a  condition  to  a  commitment's 
taking  effect,  the  Licensee  must  pay  a 
non-refundable  commitment  fee  in  the 
amount  discussed  above.  Payment  must 
be  received  within  thirty  days  following 


SBA's  issuance  of  the  commitment,  or 
prior  to  any  draw  against  the 
commitment  if  requested  within  such 
thirty  day  period.  When  a  Licensee 
issuing  pooled  securities  draws  against 
SBA's  commitment,  the  amount  of  the 
user  fee  associated  with  the  guarantee  of 
the  Licensee's  security  or  securities  will 
be  debited  against  an  account  holding 
the  commitment  fees  and  credited 
against  an  account  holding  guaranty 
fees.  Failure  to  make  timely  and  full 
payment  of  the  commitment  fee  will 
pret:lude  any  draws  against  the 
commitment,  and  will  cause  SBA's 
commitment  to  lapse  automatically  at 
5:00  p.m.  Eastern  Time  on  the  thirtieth 
calendar  day  following  SBA's  issuance 
of  the  commitment. 

In  any  case,  as  mentioned  above, 
SBA's  commitment  will  also  lapse  at 
5:00  p.m.  Eastern  Time  on  the  60th 
calendar  day  preceding  the  close  of  the 
next  full  Federal  fiscal  year  following 
issuance  of  such  commitment.  Under 
present  law,  the  Federal  fiscal  year  ends 
on  September  30.  Therefore,  depending 
upon  when  within  a  given  Federal  fiscal 
year  a  commitment  was  extended,  the 
term  of  the  commitment  may  be  as  short 
as  ten  months  or  as  long  as  twenty-two 
months. 

Requests  for  a  draw  may  be  submitted 
at  any  time  during  the  term  of  the 
commitment.  It  is  contemplated  that 
requests  for  a  draw  of  pooled  securities 
will,  eventually,  be  funded  as  frequently 
as  twice  a  month.  Requests  for  a  draw 
of  preferred  securities  may  be  funded  at 
any  time.  The  minimum  amount  of  any 
draw  of  pooled  securities  will  be 
$1,000,000.  with  integral  multiples  of 
$100,000  permitted  thereafter.  Requests 
for  draws  of  preferred  securities  may  be 
in  any  amount. 

As  was  explained  in  the  proposed 
rule,  SBA's  present  general  practice, 
which  is  not  proposed  to  be  changed 
(and  which  SBA  is  extending  to 
Participating  Securities)  is  to  extend 
invitations  to  Licensees  to  participate  in 
the  creation  of  a  pool  of  SBA-guaranteed 
Debentures,  against  which  a  public 
offering  of  SBA-guaranteed  trust  or  pool 
certificates,  each  evidencing  a  fractional 
interest  in  the  pool,  is  made  to  long- 
term  investors.  Such  pools  are  formed 
and  certificates  sold  every  three  months, 
give  or  take  a  few  days.  Preceding  the 
closing  of  the  sale  of  the  pool 
certificates  there  is  a  ten-day  period 
during  which  no  more  Debentures  may 
be  considered  for  inclusion  in  the  pool. 
During  that  ten-day  period,  the  rate  of 
interest  on  Debentures  or  of  Prioritized 
Payments  on  Participating  Securities  is 
determined. 

When  a  Licensee  requests  a  draw,  it 
will  be  deemed  to  have  authorized  SBA 


to  guarantee  its  security  immediately, 
and  to  have  authorized  SBA,  acting  as 
the  Licensee's  agent,  to  sell  such 
security  to  a  short-term  investor  that 
will  agree  to  hold  the  Licensee's 
security  until  the  Licensee's  security  is 
put  into  the  next  pool,  or  is  repurchased 
by  the  Licensee,  or  is  repurchased  by 
SBA  because  of  a  definitive 
determination  based  on  subsequently- 
received  adverse  information 
concerning  the  Licensee's  credit  or 
regulatory  status. 

If  the  security  is  a  Debenture,  it  will 
be  sold  to  a  short-term  investor  at  a 
discount,  calculated  as  if  the  maturity 
date  of  the  Debenture  were  the  next 
scheduled  closing  date  for  the  sale  of 
pool  certificates.  The  Licensee  will  also 
agree  to  the  payment  of  additional 
interest  to  the  short-term  investor,  at  the 
same  rate  used  to  calculate  the  discount, 
for  each  day  that  the  sale  of  pool 
certificates  is  delayed  beyond  the 
scheduled  date.  While  payment  to  the 
short-term  investor  of  all  interest 
accrued  from  the  date  of  sale  to  the 
actual  closing  date  shall  be  the 
responsibility  of  the  Licensee,  it  shall  be 
guaranteed  by  SBA.  The  Licensee's 
failure  to  make  full  payment  of  such 
additional  interest  shall  constitute  an 
event  giving  rise  to  a  condition  affecting 
the  Licensee's  good  standing  under 
SBA's  regulations.  If  the  Licensee's 
security  is  a  Participating  Security,  the 
same  conditions  will  apply,  however, 
the  Participating  Security  will  be  sold  to 
a  short-term  investor  at  a  price  equal  to 
the  face  amount  thereof. 

Although  SBA  guarantees  the 
Licensee's  undertaking  to  the  short-term 
investor  concerning  payment  of  interest 
on  a  Debenture  or  Prioritized  Payments 
on  a  Participating  Security  on  the  date 
such  Debenture  or  Participating  Security 
is  pooled,  the  Licensee  does  not 
warrant,  nor  does  SBA  guarantee,  that 
pooling  will  take  place  on  any  specific 
date.  The  short-term  investor  assumes 
the  risk  that  the  recovery  of  its  invested 
principal  and  the  receipt  of  interest  or 
Prioritised  Payments  will  be  delayed  to 
the  extent  that  the  pool  closing  is 
delayed.  Based  on  historical  experience, 
it  is  unlikely  that  any  such  delay  will 
occur  and  if  it  does,  the  duration  of  the 
delay  should  be  minimal.  The  rate  at 
which  the  Licensee's  Debenture  will  be 
discounted  or  at  which  the  Prioritized 
Payments  will  accumulate  on  a 
Participating  Security  when  either  of 
these  securities  are  sold  to  a  short-term 
investor  will,  in  both  cases,  be 
determined  with  reference  to  the  current 
average  market  yield  on  obligations  of 
the  United  States  with  comparable 
periods  to  maturity.  However,  for  the 
purpose  of  determining  the  rate  of 


interest  or  of  Prioritized  Payments 
payable  to  a  short-term  investor, 
"maturity"  refers  to  the  next  scheduled 
pooling  date,  not  the  stated  maturity 
date  of  the  security  in  question. 

In  the  normal  course  of  events,  when 
the  sale  of  pool  certificates  closes,  the 
Licensee's  security  will  be  included  in 
the  pool,  having  been  purchased,  as 
previously  agreed,  horn  the  short-term 
investor  with  the  Licensee's  share  of  the 
proceeds  of  the  sale  of  SBA  guaranteed 
certificates  issued  against  the  pool. 

The  sale  of  the  Licensee's  security  to 
a  short-term  investor  with  SBA's 
guaranty  does  not  obligate  SBA  to 
include  that  security  in  a  pool  of  long- 
term  securities  in  disregard  of 
subsequently-obtained  information 
calling  into  question  either  the 
Licensee's  financial  soundness  or  the 
Licensee's  compliance  with  applicable 
regulations.  If  SBA  determines  to 
withhold  its  guarantee  of  the  Licensee's 
security  to  the  pool,  SBA  will  purchase 
the  Licensee's  security  from  the  short- 
term  investor  on  or  before  the  pool 
closing  date. 

Sale  of  the  Licensee's  security  to  a 
short-term  investor  with  SBA's  guaranty 
does  not  cut  off  the  Licensee's  right  to 
withdraw  its  security  from  entering  into 
the  pool  by  repurchasing  it  directly  from 
the  short-term  investor  if  notice  is  given 
to  SBA  at  least  ten  days  prior  to  the  pool 
cut-off  date.  However,  since  the  sale  of 
the  Licensee's  security  to  a  short-term 
investor,  and  not  the  subsequent 
pooling  of  the  security,  is  the  event  that 
discharges  SBA  from  its  reservation 
obligation  to  the  extent  of  the  security's 
face  amount,  the  Licensee's  subsequent 
repurchase  of  its  security  from  the  short- 
term  investor  does  not  re-obligate  SBA 
under  the  terms  of  its  commitment,  or 
restore  SBA's  guarantee  authority  to  the 
extent  of  the  face  amount  of  the 
repurchased  security. 

SBA's  approval  of  an  application  for 
a  commitment  does  not  lock  in  any 
interest  or  Prioritized  PajTnent  rate,  nor 
does  SBA's  guarantee  of  a  security  sold 
to  a  short-term  investor  indicate  in  any 
way  what  the  Licensee's  interest  or 
Prioritized  Payment  rate  will  be  when 
the  security  is  pooled  and  certificates 
are  sold  to  long-term  investors. 

Once  in  the  hands  of  the  pool  trustee, 
the  Licensee's  Debenture  or 
Participating  Security  will  assume  all 
the  terms  and  characteristics  of  the 
other  securities  in  the  pool,  including 
an  interest  or  Prioritized  Payment  rate 
recalculated  with  reference  to  the 
maturities  of  the  other  securities  being 
pooled. 


Compliance  With  Executive  Orders 
12866, 12612,  and  12778,  and  With  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts 

Executive  Order  12866  and  Reguhtorv 
Flexibility  Act 

This  final  rule  will  not  constitute  a 
significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866 
because  it  is  not  likely  to  have  an 
annual  impact  on  the  national  economy 
of  $100  million  or  more,  and,  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  it  will  not 
have  a  substantial  impact  upon  a 
significant  number  of  small  entities. 

1.  The  legal  basis  for  this  final 
regulation  is  section  308(c)  of  the  Small 
Business  Investment  Act,  15  U.S.C. 
687(c),  and  section  20(a)(2)  of  the  Small 
Business  Act,  15  U.S.C.  631  (note)  as 
amended  by  section  414  of  Pub.  L.  102- 
366. 

2.  The  potential  benefits  of  this  final 
regulation  have  been  set  forth  in  the 
discussion  above,  under  Supplementary 
Information. 

3.  The  potential  cost  of  this  final 
regulation  cannot  be  quantified  or 
estimated. 

4.  There  are  no  Federal  rules  which 
duplicate,  overlap,  or  conflict  with  this 
final  rule. 

5.  SBA  is  not  aware  of  regulatory 
alternatives  that  could  achieve  the  same 
objectives  at  lower  cost. 

This  rule  was  not  reviewed  under 
Executive  Order  12866. 

Executive  Order  12612 

SBA  certifies  that  this  final  regulation 
has  no  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment  in  accordance 
with  Executive  Order  12612. 

Executive  Order  12278 

For  the  purposes  of  Executive  Order 
12278.  SBA  certifies  that  this  final  rule 
is  drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

Paperwork  Reduction  Act 

This  final  regulation  will  impose  an 
additional  record-keeping  requirement 
on  those  Licensees  that  voluntarily  avail 
themselves  of  the  benefit  of  this  final 
rule.  Viewing  the  matter  from  the 
Licensee's  standpoint,  the  additional 
burden  of  preparing  a  quarterly  short- 
form  financial  statement  is  offset  by  the 
assurance  of  the  future  availability  of 
Leverage  and  the  reduction  of  cost 
resulting  from  elimination  of  the  need  to 
draw  down  Leverage  funds  long  before 
they  may  be  invested  in  Small 
Concerns.  From  SBA's  standpoint,  the 
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additional  record-keeping  is  necessary  if 
SBA  is  not  to  rely  upon  out-dated 
financial  information  when  its  funds 

draws  against  its  commitment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011  Small  Business 
Investment  Companies! 

List  of  SubfecU  in  13  CFR  Part  107 

Investment  compenies,  Loan 
programs-business.  Reporting  and 
record-keeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above,  part 
107  of  Title  13,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  Part  107 
continues  to  read  as  follows: 

Autharity:  Title  III  of  the  Small  Business 
Investment  Act.  15  U.S.C.  681  ef  seq  .  15 
U^.C  683;  15  U.S.C  687(c);  15  U.S.C  687b: 
15  use.  687d:  15  U  S.C  687g;  15  U.S.C 
687m,  as  amended  by  Pub.  L.  102-366. 

2.  Part  107  is  amended  by  adding  a 
new  §  107.215  to  read  as  follows: 

$107,215    Commttments  by  SBA 

(a)  General.  A  Licensee  may  apply  for 
SBA's  conditional  commitment  to 
reserve  an  amount  of  Leverage  against 
which  SBA  may  purchase  Its  Preferred 
Securities  or  guarantee  its  Debentures  or 
Participating  Securities  as  and  when 
offered  for  future  public  sales.  The 
amount  of  any  such  commitment  shall 
be  not  less  than  $1,000,000  but  not  more 
than  100  percent  of  Regulatory  Capital. 
Applications  shall  be  prepared  and 
submitted  in  accordance  with 

§  107.210(b).  as  amended  firora  time  to 
time,  except  to  the  extent  that  this 
§  107.215  is  inconsistent  therewith. 

(b)  Commitment  fees.  The  Licensee 
shall  pay  to  SBA  a  nonrefundable  fee  of 
3%  of  the  face  amount  of  the  Debentures 
or  Participating  Securities  reserved 
under  the  commitment  or.  in  the  case  of 
Preferred  Securities  reserved  under  a 
commitment.  1%  of  the  issue  price  of 
such  Preferred  S«<  unties  No  request  for 
a  draw  will  be  approved  unless  tiiis  fee 
has  been  paid  in  full.  The  2%  fee 
required  to  be  paid  by  issuers  of 
Debentures  or  Participating  Securities 
pursuant  to  S  107.21(Hd)  shall  be 
credited  against  the  3%  commitment  fee 
paid  pursuant  to  this  paragraph  (b). 

(c)  Automatic  cancellation  of 
commitment.  Unless  the  full  amount  of 
the  commitment  fee  is  paid  by  5:00  p.m. 
Eastern  Time  on  the  30th  calendar  day 
following  SBA's  issuance  of  its 
commitment,  the  commitment  shall  be 
automatically  cancelled. 


(d)  Lapse  of  commitment. 
Notwithstanding  payment  of  the 
commitment  fee.  SBA's  commitment 
shall  automatically  lapse  at  5:00  p.m. 
Eastern  Time  on  the  60th  calendar  day 
preceding  the  close  of  the  next  full 
Federal  fiscal  year  foUowring  issuance  of 
such  commitment. 

(e)  Additional  record-keeping 
requirements.  Following  notification 
that  SBA's  commitment  has  been 
granted,  a  Licensee  shall  submit  a 
Financial  Statement  on  SBA  Form  468 
(Short  Form)  as  of  the  close  of  each 
quarter  of  its  fiscal  year  to  SBA  within 
30  days  after  the  close  of  the  quarter,  or 
with  any  request  for  a  draw  that  is  made 
within  such  30-day  period.  If  a  Licensee 
is  not  in  compliance  with  this 
paragraph,  no  draw  request  shall  be 
considered. 

(0  Draws.  (1)  Mmimum  amount  of 
draw.  The  minimum  face  amount  of 
Debentures  or  Partid paling  Securities 
that  may  be  issued  in  connection  with 
a  draw  against  SBA's  commitment  is 
$1,000,000:  plus  multiples  of  $100,000 
above  $1,000,000.  Preferred  Securities 
may  be  issued  in  any  amount. 

(2)  Conditions  to  draws.  No  Licensee 
shall  be  eligible  to  make  a  draw  against 
SBA's  commitment  unless  it  is  in 
compliance  with  all  applicable 
prowsions  of  the  Act  and  SBA 
regulations  (i.e..  no  unresolved  statutory 
or  regulatory  violations):  Provided, 
however,  that  a  Licensee  that  is  not  in 
compliance  may  nevertheless  be  eligible 
for  draws  if  SBA  determines  that 

(i)  The  Licensee's  outstanding 
violations  are  of  non-substantive 
provisions  of  the  Act  or  regulations  and 
that  the  Licensee  has  not  repeatedly 
violated  non-substantive  provisions  of 
the  Act  or  regulations  or 

(ii)  The  Licensee  has  agreed  with  SBA 
as  to  a  course  of  action  for  the  resolution 
of  its  violations  and  such  agreement 
does  not  preclude  the  issuance  of 
Leverage  by  the  Licensee. 

(3)  Procedures  for  funding  draws,  (i) 
General.  A  request  for  a  draw,  which 
may  be  submitted  at  any  time,  is 
submitted  in  the  form  of  a  request  that 
the  Licensee's  Preferred  Security  be 
purchased  by  SBA:  or  that  its  Debenture 
or  Participating  Security  be  guaranteed 
by  SBA.  sold  to  a  short-term  investor 
and  subsequently  included  in  the  next 
pool  for  which  the  Licensee's  securities 
are  eligible.  The  following 
documentation  shall  accompany  each 
such  request  for  a  draw: 

(A)  If  such  request  is  submitted 
within  30  days  following  the  close  of 
the  Licensee's  fiscal  quarter,  the  request 
shall  be  accompanied  by  a  Financial 
Statement  on  SBA  Fomi  468  (Short 
Form)  reflecting  the  Licensees 


condition  as  of  the  close  of  that  fiscal 
quarter  otherwise,  the  request  shall  be 
accompanied  by  a  formal  statement  of 
no  material  adverse  change  in  financial 
condition  since  the  filing  of  the  most 
recent  SBA  Form  468  (Long  or  Short 
Form). 

(B)  A  certified  statement  executed  by 
an  officer  of  the  Licensee  or  of  a 
corporate  general  partner  of  the 
Licensee,  or  by  an  individual  that  is 
authorized  to  act  as  or  for  a  general 
partner  of  the  Licensee,  as  the  case  may 
be.  representing  that  to  the  best  of  its 
knowledge  and  belief  the  Licensee  is  in 
compliance  with  all  provisions  of  the 
Act  and  SBA  regulations  (i.e.,  no 
unresolved  regulatory  or  statutory 
violations)  or  a  statement  as  to  the 
specific  nature  of  any  violations  of 
which  it  is  aware. 

(C)  A  statement  that  the  proceeds  are 
needed  to  fund  a  particular  Small 
Concern,  which  statement  shall  also 
include  the  name  and  address  of  the 
Small  Concern,  the  amount  of  the 
Licensee's  proposed  Financing,  and  the 
scheduled  closing  date  thereof.  Within 
30  calendar  days  after  the  actual  closing 
date,  the  Licensee  shall  submit  an  SBA 
Form  1031  confirming  the  closing  of  the 
transaction(s)  with  the  proceeds  of  the 
draw  or.  within  60  calendar  days  after 
the  scheduled  closing  date,  the  Licensee 
shall  submit  a  written  explanation  of  the 
failure  to  close.  Failure  to  submit  an 
accurate  Form  1031  or  satisfactory 
written  explanation  of  failure  to  close 
will  preclude  consideration  of  any 
subsequent  draw  requests,  and  may  be 
deemed  an  event  aft^ecting  the 
Licensee's  good  standing  or  constituting 
consent  to  restricted  operations,  as  the 
case  may  be. 

(ii)  Draw  process.  (A)  General.  By 
submitting  a  request  for  a  draw,  a 
Licensee  is  conclusively  presumed  to 
have  authorized  SBA  to  purchase  its 
Preferred  Security,  or  to  have  authorized 
SBA  or  any  agent  or  trustee  designated 
by  SBA  to  guaranty  its  Debenture  or 
Participating  Security  and  to  sell  it  with 
SBA's  guarantee,  to  enter  into  any 
agreements  (and  to  bind  the  Licensee  to 
such  agreements)  that  may  be  necessary 
to  effect: 

(7)  The  sale  of  the  Licensee's  security 
to  a  short-term  investor, 

(2)  Its  purchase  on  the  Licensee's 
behalf  (or  by  the  Licensee  itself),  and 

(3)  The  subsequent  pooling  of  that 
security  with  other  securities  with  the 
same  maturity  date:  Provided,  however. 
That  the  Licensee  shall  retain  the  right 
to  repurchase  its  securities  upon  notice 
to  SBA  at  least  10  days  prior  to  the  cut- 
off date  for  the  pool  in  which  the 
Licensee's  security  is  to  be  included  by 
tendering  the  face  amount  of  the 


Debenture,  or  the  face  amount  of  the 
Participating  Security  plus  Earned 
Prioritized  Payments,  as  the  case  may 
be,  to  the  short-term  investor. 

(B)  Debentures.  An  SBA  guaranteed 
Debenture  shall  be  sold  to  a  short-term 
investor  at  a  discount  calculated  with 
reference  to  a  rate  determined  by  the 
Secretary  of  the  Treasury  in  accordance 
with  Section  303(b)  of  the  Act  (but 
without  regard  to  any  interest  subsidy  to 
which  the  Licensee  may  be  otherwise 
entitled),  as  if  the  maturity  date  of  the 
Debenture  were  the  next  scheduled  date 
for  the  sale  of  pool  certificates: 
Provided,  however,  That  if  the  actual 
sale  of  pool  certificates  shall  take  place 
after  the  scheduled  date,  the  Licensee 
shall  pay  to  the  short-term  investor,  on 
the  actual  sale  date,  an  additional  sum 
equal  to  daily  interest  as  scheduled  on 
the  Debenture,  at  the  same  rate,  from  the 
scheduled  sale  date  to  the  actual  sale 
date.  Failure  to  make  such  interest 
payment  on  the  closing  date  shall 
constitute  an  event  giving  rise  to  a 
condition  affecting  the  Licensee's  good 
standing. 

(C)  Participating  securities.  The 
Licensee's  Participating  Security  shall 
be  sold  to  a  short-term  investor  for  a 
sum  equal  to  the  face  amount  thereof 
The  Licensee  shall  undertake,  with 
SBA's  guarantee,  to  pay  the  short-term 
investor,  at  the  closing  of  the  next 
scheduled  sale  of  pool  certificates. 
Prioritized  Payments  as  scheduled  on 
the  Security  at  a  rate  determined  by  the 
Secretary  of  the  Treasury  in  accordance 
with  Section  303(b)  of  the  Act,  as  if  the 
maturity  date  of  the  Participating 
Security  were  the  next  scheduled  date 
for  the  sale  pool  certificates. 

Dated:  September  15. 1994. 
Erskine  B.  Bowles, 
Admini.stmtnr. 
IFR  Doc.  94-23338  Filed  9-21-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-NM-121-AD;  Amendment 
39-©030;  AD  94-20-02] 

Airworthmess  Directives;  Airtjus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 


applicable  to  all  Airbus  Model  A320 
series  airplanes.  This  action  requires 
revising  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  instruct  the  flight  crew  to 
maintain  a  flap  setting  of  configuration 
full  (CONF  FULL)  during  landing.  This 
amendment  is  prompted  by  a  report  of 
severe  control  difficulties  which 
occurred  on  approach  with  the  fiaps 
locked  in  CONF  FULL  and  the  landing 
gear  down.  The  actions  specified  in  this 
AD  are  intended  to  prevent  severely 
reduced  controllability  of  the  airplane 
during  approach. 
DATES:  Effective  October  7, 1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  7, 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  21,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
121-AD,  1601  Lind  Avenue.  SVV.. 
Renton,  Washington  98055^056. 

The  Airplane  Flight  Manual 
information  referenced  in  this  AD  may 
be  obtained  from  Airbus  Industrie,  1 
Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  R»^mon. 
Washington  98055-4056;  telephone 
(206)  227-2797; fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  Recently, 
the  FAA  received  a  report  that  a  Model 
A320  series  airplane  experienced  severe 
control  difficulties  on  approach  with  the 
flaps  locked  in  configuration  full  (CONF 
FULL)  and  the  landing  gear  down.  In 
this  incident,  the  Electronic  Centralized 
Aircraft  Monitor  (ECAM)  system 
directed  the  flight  crew  to  select 
configuration  (CONF)  3  for  landing. 
When  the  flight  crew  placed  the  slats/ 
flaps  lever  in  CONF  3,  the  slats  retracted 
from  27  degrees  to  22  degrees,  but  the 
flaps  remained  locked  in  the  full 
position  (40  degrees).  Consequently,  the 
flight  crew  engaged  the  autopilot,  which 
resulted  in  the  lateral  control  laws 
responding  to  the  corresponding  CONF 
3.  In  turbulent  conditions,  this 


configuration  may  lead  to  serious  lateral 
oscillation  with  the  autopilot  engaged  or 
to  an  increase  of  the  lateral  sensitivity 
in  manual  control.  This  condition,  if  not 
corrected,  could  result  in  severely 
reduced  controllability  of  the  airplane 
during  approach. 

Airbus  has  issued  A320/A321  Flight 
Manual  Temporary  Revision  9.99.99/20, 
dated  June  14,  1994,  which  provides  the 
flight  crew  with  modified  procedures 
for  flaps  fault/lot:ked  condition.  These 
modified  procedures  instruct  the  flight 
crew  to  maintain  CONF  FULL  during 
landing  approaches. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  Direction  Generate  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  severely  reduced  controllability 
of  the  airplane  during  approach.  The 
FAA  has  determined  that  this  unsafe 
condition  may  be  temporarily  addressed 
by  revising  the  Limitations  Section  of 
the  Airplane  Flight  Manual  (AFM)  to 
advise  the  flight  crew  to  maintain  CONF 
FULL  during  landing  approaches.  This 
AFM  revision  is  to  be  accomplished  in 
accordance  with  the  information 
specified  in  the  Airbus  document 
described  previously. 

This  is  considered  to  be  interim 
action.  The  manufadurer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
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affecting  flight  safety  and,  thus,  was  not 

!)receded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-121-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  I30T  Regulatory 


Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  , 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-20-02  AifiMS  Industrie:  Amendment  39- 
9030.  Lkicket  94-NN4-121-AD. 

Applicability:  All  Model  A320  serie* 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severely  reduced  controllability 
of  the  airplane  during  approach  under  certain 
conditions,  accomplish  (he  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  infonnatioD  specified 
in  Airbus  A320/A321  Flight  Manual 
Temporary  Revision  9.99.99/20,  dated  )une 
14.  1994, 

Note  1:  This  may  he  accomplished  by 
inserting  a  copy  of  Airbus  A320/A321  Flight 
Manual  Temporary  Revision  9.99.99/20, 
dated  June  14,  1994.  in  the  AFM.  When  this 
temporary  revision  has  Ijeen  incorporated  in 
the  general  revisions  of  the  AFM,  the  general 
revisions  may  be  inserted  in  the  AFM, 
provided  the  information  contained  in  the 
general  revisions  is  identical  to  that  s)'>ecified 
ID  Temporary  Revision  9.99.99/20. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Pnncifial  Operations 
Inspector,  who  may  add  comments  and  then 
send  It  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  revision  to  the  AFM  shall  be  done 
in  accordance  with  Airbus  A320/A321  Flight 
Manual  Temporary  Revision  9.99.99/20, 
dated  June  14.  1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie.  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC 

(e)  This  amendment  liecomes  effective  on 
October  7, 1994. 

Issued  in  Renton,  Washington,  on 
September  15.  1994. 

Darrell  M.  Pedersoo, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

jFRDoc  94-23325  Filed  9-21-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-ANE-41 ;  AmencJment  39- 
8907;  AD  94-09-18] 

Airworthiness  Directives;  General 
Electric  Company  CF6  Series  Turlx)(an 

Engines 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Dir»?ctive 
(AD)  94-09-18  applicable  to  General 
Electric  Company  (GE)  CF6-6/-45/-50 
series  turbofan  engines  that  was 
published  in  the  Federal  Register  on 
May  5. 1994  (59  FR  23139).  One  phrase 
in  the  compliance  section  is  incorrect 
and  needs  to  be  deleted:  an  additional 
description  later  in  the  compliance 
section  needs  to  be  added.  This 
document  corrects  both  errors.  In  all 
other  respects,  the  original  document 
remains  the  same. 
EFFECTWE  DATE:  June  6,  1994. 
POR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Ganley,  telephone  (617)  238- 
7138. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  dirv*(  tive  applicable 
to  General  Electric  Company  (GE)  CF6- 
6/—45/-50  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 


May  5,  1994  (59  FR  23139).  The 
following  corrections  are  needed: 

On  page  23141.  in  the  left  column,  in 
paragraph  (a)(5)(ii).  in  the  fifth  line,  the 
phrase  "prior  to  accumulating  4,500 
CSN,"  should  be  deleted. 

On  page  23141,  starting  in  the  center 
column,  in  paragraph  {b)(5),  in  the 
seventh  and  eighth  line,  the  words  "and 
inner"  should  be  added  after  the  word 
"rim"  to  read,  "ECI  the  rim  and  inner 
bolt  holes". 

Issued  in  Burlington,  MA.  on  September 
12,1994. 
Jay  J.  Pardee, 

Manager.  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
IFK  Doc  94-23440  Filed  9-21-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  155 

Defense  Industrial  Personnel  Security 
Clearance  Review  Program 

AGENCY;  Office  of  the  Secretary  of 

Defense,  DoD. 

ACTKM:  Final  rule;  amendment, 

SUMMARY:  On  February  14, 1992,  the 
Department  of  Defense  published  a  final 
rule  in  the  Federal  Register  (57  FR 
5383).  This  document  is  published  as  an 
administrative  amendment  for  clarity. 
EFFECTIVE  DATE:  September  22.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leon  Schachter,  telephone  (703) 
696-4598. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  155 

Administrative  practice  and 
procedure,  Business  and  industry, 
Classified  information. 

Accordingly,  32  CFR  Part  155  is 
amended  as  follows: 

PARTI  55— [AMENDED] 

1.  The  authority  citation  for  part  155 
is  revised  to  read  as  follows: 

Authority:  E.O.  10865.  3  CFR  1959-1963 
Comp  ,  p.  398,  as  amended  by  E.O.  10909.  3 
CFR  1959-1963  Comp.,  p.  437;  E.O.  11382, 
3  CFR  1966-1970  Comp.,  p.  690;  and  E.O. 
12829,  3  CFR  1993  Comp.,  p.  570. 

§155.1    [Amended] 

2.  Section  155.1  is  amended  by 
adding  ",  as  amended"  after  "E.O. 
10865". 

§155.4    [Amended] 

3.  Section  155.4  is  amended  in 
paragraph  (c)  introductory  text  by^ 


adding  ",  as  amended."  after  "E.O. 
10865", 

Appendix  A  to  Part  155— {Amended] 

4.  Appendix  A  to  Part  155  is  amended 
in  section  20  by  adding  ",  as  amended" 
after  "E.O.  10865". 

Dated:  September  16, 1994. 
Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  94-23385  Filed  9-21-94;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 


38  CFR  Part  36 
RIN  2900-AG55 

Loan  Guaranty:  Increase  in  Attorney 
Fees 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  Regulatory  Amendments. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  loan 
guaranty  regulations  to  increase  from 
$700  to  $850  the  maximum  allowable 
amount  VA  will  reimburse  a  loan  holder 
for  the  cost  of  trustee's  fees  and  legal 
services  incurred  by  the  holder  in 
liquidating  a  loan  guaranteed  by  VA. 
Increasing  the  maximum  allowable 
amount  will  make  it  easier  for  holders 
to  retain  experience  legal  counsel  to 
perform  required  foreclosures  in  a 
timely  manner. 

EFFECTIVE  DATE:  October  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  Le\7.  Assistant  Director  for 
Loan  Management  (261),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW. 
Washington,  DC  20420.  (202)  233-3668. 
SUPPLEMENTARY  INFORMATION:  On 
September  22,  1993.  VA  published  in 
the  Federal  Register  (58  FR  49253) 
proposed  regulations  on  increasing  the 
maximum  allowable  amount  VA  will 
reimburse  a  loan  holder  for  the  cost  of 
trustee's  fees  and  legal  services.  Five 
comments  were  received  on  the 
proposed  amendments.  Four 
commenters  approved  of  the  change. 
One  commenter  stated  that  increasing 
the  maximum  allowable  amount  will 
not  make  it  easier  to  retain  experienced 
counsel  in  areas  where  the  local  VA 
offices  do  not  choose  to  reimburse 
attorneys  the  maximum  allowable 
amount.  This  commenter  further 
suggested  that  the  local  offices  be 
required  to  raise  the  amount  they 


reimburse  attorneys  to  the  maximum 
allowable  amount. 

The  regulations  are  adopted  as 
originally  proposed.  The  suggestion  that 
regional  offices  be  required  to  pay  the 
maximum  allowable  amount  when  they 
reimburse  attorneys  has  not  been 
adopted.  We  believe  that  local  VA 
offices  have  the  experience  and 
knowledge  necessary  to  determine  the 
appropriate  level  of  attorney  and  trustee 
fees  for  foreclosure  processing  in  their 
various  areas  of  jurisdiction. 

The  Secretary  hereby  certifies  that  the 
final  regulatory-  amendments  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C  601-612. 
Increasing  the  amount  VA  will 
reimburse  holders  for  trustee's  fees  and 
legal  services  will  make  it  easier  for 
holders  to  retain  experienced  legal 
counsel  to  perform  required 
foreclosures. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  are  64.114  and 
64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums.  Handicapped, 
Housing  Loan  program — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

This  amendment  is  made  final  under 
the  authority  granted  the  Secretary  by 
section  501(a)  of  title  38,  United  States 
Code. 

Approved:  July  22, 1994. 
Jesse  Brown. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36.  is  amended 

as  set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36 
§§  36.4201  through  36.4287  continues  to 
read  as  follows: 

Authority:  Section  36.4201  through 
36.4287  issued  under  38  U.S.C.  501(a),  3712. 

2.  In  section  36.4276  the  undesignated 
text  at  the  end  of  paragraph  (b)  is 
removed  and  paragraph  (b)(5)  is  revised 
to  read  as  follows: 

§  36.4276    Advances  and  ott>er  charges. 

*         •         *         •         • 

(b)  *   •  • 

(5)  Reasonable  amount  for  legal 
services  actually  performed  not  to 
exceed  10  percent  of  the  unpaid 
indebtedness  as  of  the  date  of  the  first 
uncured  default,  or  $850  whichever  is 
less.  In  no  event  may  the  combined  total 
of  the  amounts  claimed  for  trustee's  fees 
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and  lesal  services  (paragraphs  (b)(4)  and 
(5)  of  this  section)  exceed  $850. 

***** 

3.  The  authority  citation  for  part  36, 
sections  36.4300  through  36.4375 
continues  to  read  as  follows: 

Authority:  .Sections  36.4300  through 
36.4375  issued  under  38  U.S.C.  501(a). 

4.  In  section  36.4313  the  undesignated 
text  at  the  end  of  paragraph  (b)  is 
removed  and  paragraph  (b)(5)  is  revised 
to  read  as  follows; 

$  36.4313    Advances  and  ottier  charges. 

*         •         •         •         * 

(b)  •   •   • 

(5)  Reasonable  amount  for  legal 
services  actually  performed  not  to 
exceed  10  percent  of  the  unpaid 
indebtedness  as  of  the  date  of  the  first 
uncured  default,  or  $850  whichever  is 
less.  In  no  event  may  the  combined  total 
of  the  amounts  claimed  for  trustee's  fees 
and  legal  services  (paragraphs  (b)(4)  and 
(5)  of  this  section)  exceed  $850. 
***** 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ottlce  of  Inspector  General 

42  CFR  Part  1003 

RIN  0991-AA44 

Medicare  and  State  Health  Care 
Programs:  Fraud  and  Abuse.  Civil 
Money  Penalties  and  Intermediate 
Sanctions  for  Certain  Violations  by 
Healtti  Maintenance  Organizations  and 
Competitive  Medical  Plans 

AGENCY:  Office  of  Inspector  General 
(OIG).  HHS 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  corrects 
technical  errors  that  appeared  in  42  CFR 
pari  1003  of  the  final  rule  published  in 
the  Federal  Register  on  July  15.  1994 
(59  FR  36072).  Specifically,  the  final 
rule  set  forth  the  Secretary's  authority  to 
impose  sanctions  and  civil  money 
penalties  on  health  maintenance 
organizations,  competitive  medii:al 
plans  and  other  prepaid  health  plans 
contracting  under  Medicare  and 
Medicaid.  This  corre<;tion  notice  sets 
forth  the  corrected  text  for  §§  1003.100, 
1003.103  and  1003.106.  some  of  which 
was  inadvertently  omitted  or  amended. 
EFFECTIVE  DATE:  September  22,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
J.  S4:haer,  (202)  619-0089 


SUPPLEMENTARY  INFORMATION: 
Background 

On  July  15,  1994,  we  published  a  final 
rule  implementing  sections  9312(c)(2), 
9312(f)  and  9434(b)  of  Public  Law  99- 
509,  section  7  of  Public  Law  100-93, 
section  4014  of  Public  Law  100-203, 
sections  224  and  411(k)  of  Public  Law 
100-360,  and  section  6411(d)(3)  of 
Public  Law  101-239.  These  provisions 
broadened  the  Secretary's  authority  to 
impose  intermediate  sanctions  and  civil 
money  penalties  on  health  maintenance 
organizations  (HMOs),  competitive 
medical  plans  and  other  prepaid  health 
plans  contrt-Jting  under  Medicare  or 
Medicaid  that  (1)  substantially  fail  to 
provide  an  enrolled  individual  with 
required  medically  necessary  items  and 
services;  (2)  engage  in  certain  marketing, 
enrollment,  reporting  or  claims  payment 
abuses;  or  (3)  in  the  case  of  Medicare 
risk -contracting  plans,  employ  or 
contract  with,  either  directly  or 
indirectly,  an  individual  or  entity 
excluded  from  participation  in 
Medicare. 

Need  for  Correction 

As  published,  portions  of  the  final 
regulations  addressing  §§  1003.100, 
1003.103  and  1003.106  contained 
technical  errors  that  inadvertently 
amended  and  omitted  existing 
regulations  text. 

Correction  of  Publication 

Accordingly,  the  final  regulations 
published  on  July  15,  1994  (59  FR 
36072)  amending  §§  1003.100,  1003.103 
and  1003.106  are  corrected  as  follows: 

PART  1003— CIVIL  MONEY  PENALTIES 
AND  ASSESSMENTS 

A.  On  page  36085,  in  the  third 
column,  instruction  paragraph  1.  and 
the  authority  citation  following  it  are 
corrected  to  read  as  follows: 

1.  The  authority  citation  for  part  1003 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1302,  1 320a-7, 1320a- 
7a.  1320b-10.  1395u(i).  1395u(k), 
1395dd(d)(l).  1395mm,  1395ss(d).  1396b(m), 
11131(c)  and  11137(b)(2). 

B.  Beginning  on  page  36085,  in  the 
third  column,  instruction  paragraph  2. 
and  the  text  of  §  1003.100  on  page  36086 
in  the  first  column  are  corrected  to  read 
as  follows: 

2.  Section  1003.100  is  amended  by 
revising  paragraph  (a);  republishing 
paragraph  (b)  introductory  text  and 
paragraph  (b)(1)  introductory  text; 
revising  paragraphs  (b)(l)(v)  and 
(b)(l)(vi);  and  adding  a  new  paragraph 
(b)(l)(vii)  to  read  as  follows: 


§  1 003. 1 00    Basis  ar>d  purpos«. 

(a)  Basis.  This  part  implements 
sections  1128.  1128(c),  1128A,  1140, 
1842(j),  1842(k),  1876(i)(6),  1882(d),  and 
1903(m)(5)  of  the  Social  Security  Act, 
and  sections  421(c)  and  427(b)(2)  of 
Public  Law  99-660  (42  U.S.C.  1320a-7, 
1320a-7a,  1320a-7(c),  1320b-10, 
1395mm,  1395ss(d),  1395u(j),  1395u(k), 
1396b(m),  11131(c)  and  11137(b)(2)). 

(b)  Purpose.  This  part — 

(1)  Provides  for  the  imposition  of 
money  penalties  and,  as  applicable, 
assessments  against  persons  whc 


(v)  Misuse  certain  Medicare  and 
Social  Security  program  words,  letters, 
symbols  and  emblems; 

(vi)  Violate  a  requirement  of  section 
1867  of  the  Act  or  §  489.24  of  this  title; 
or 

(vii)  Substantially  fail  to  provide  an 
enroUee  with  required  medically 
necessary  items  and  services,  or  engage 
in  certain  marketing,  enrollment, 
reporting,  claims  payment,  employmetU 
or  contracting  abuses. 
***** 

C.  On  page  36086,  in  the  second 
column,  instruction  paragraph  5.  and 
the  text  of  §  1003.103  in  the  second  and 
third  columns  are  corrected  to  read  as 
follows: 

5.  Section  1003.103  is  amended  by 
revising  paragraph  (a)  and  by  adding  a 
new  paragraph  (f)  to  read  as  follows: 

§1003.103    Amount  of  penalty. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (f)  of  this  section,  the  OIG 
may  impose  a  penalty  of  not  more  than 
$2,000  for  each  item  or  service  that  is 
subject  to  a  determination  under 
§1003.102. 
***** 

(f)(1)  The  OIG  may,  in  addition  to  or 
in  lieu  of  other  remedies  available  under 
law,  impose  a  penalty  of  up  to  $25,000 
for  each  determination  by  HCFA  that  a 
contracting  organization  has — 

(i)  Failed  substantially  to  provide  an 
enrollee  with  required  medically 
necessary  items  and  services  and  the 
failure  adversely  affects  (or  has  the 
likelihood  of  adversely  affecting)  the 
enrollee; 

(ii)  Imposed  premiums  on  enrollees  in 
excess  of  amounts  permitted  under 
section  1876  or  title  XIX  of  the  Act; 

(iii)  Acted  to  expel  or  to  refuse  to  re- 
enroll  a  Medicare  beneficiary  in 
violation  of  the  provisions  of  section 
1876  of  the  Act  and  for  reasons  other 
than  the  beneficiary's  health  status  or 
reouirements  for  health  care  services; 

(iv)  Misrepresented  or  falsified 
information  furnished  to  an  individual 
or  any  other  entity  under  section  1876 
or  section  1903(m)  of  the  Act;  or 
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(v)  Failed  to  comply  with  the 
requirements  of  section  1876(g)(6)(A)  of 
the  Act  regarding  prompt  payment  of 
claims. 

(2)  The  OIG  may,  in  addition  to  or  in 
lieu  of  other  remedies  available  under 
law,  impose  a  penalty  of  up  to  $25,000 
for  each  determination  by  HCFA  that  a 
contracting  organization  with  a  contract 
under  section  1876  of  the  Act — 

(i)  Employs  or  contracts  with 
individuals  or  entities  excluded,  under 
section  1128  or  section  1128A  of  the 
Act,  fi-om  participation  in  Medicare  for 
the  provision  of  health  care,  utilization 
review,  medical  social  work,  or 
administrative  services;  or 

(ii)  Employs  or  contracts  with  any 
entity  for  the  provision  of  services 
(directly  or  indirectly)  through  an 
excluded  individual  or  entity. 

(3)  The  OIG  may,  in  addition  to  or  in 
lieu  of  other  remedies  available  under 
law,  impose  a  penalty  of  up  to  $100,000 
for  each  determination  that  a 
contracting  organization  has — 

(i)  Misrepresented  or  falsified 
information  to  the  Secretary  under 
section  1876  of  the  Act  or  to  the  State 
under  section  1903(m)  of  the  Act;  or 

(ii)  Acted  to  expel  or  to  refuse  to  re- 
enroll  a  Medicaid  recipient4because  of 
the  individuals  health  status  or 
requirements  for  health  care  services,  or 
engaged  in  any  practice  that  would 
reasonably  be  expected  to  have  the 
effect  of  denying  or  discouraging 
enrollment  (except  as  permitted  by 
section  1876  or  section  1903(m)  of  the 
Act)  with  the  contracting  organization 
by  Medicare  beneficiaries  and  Medicaid 
recipients  whose  medical  condition  or 
history  indicates  a  need  for  substantial 
future  medical  services. 

(4)  If  enrolles  are  charged  more  than 
the  allowable  premium,  the  OIG  will 
impose  an  additional  penalty  equal  to 
double  the  amount  of  excess  premium 
charged  by  the  contracting  organization. 
The  excess  premium  amount  will  be 
deducted  from  the  penalty  and  returned 
to  the  enrollee. 

(5)  The  OIG  will  impose  an  additional 
$15,000  penalty  for  each  individual  not 
enrolled  when  HCFA  determines  that  a 
contracting  organization  has  committed 
a  violation  described  in  paragraph 
(f)(3)(ii)  of  this  section. 

(6)  For  purposes  of  paragraph  (f)  of 
this  section,  a  violation  is  each  incident 
where  a  person  has  committed  an  act 
listed  in  §  417.500(a)  or  §  434.67(a)  of 
this  title,  or  failed  to  comply  with  a 
requirement  set  forth  in  §  434.80(c)  of 
this  title. 

D.  Beginning  on  page  36086,  in  the 
third  column,  instruction  paragraph  6. 
and  the  text  of  §  1003.106  on  page  36087 
are  corrected  to  read  as  follows: 


6.  Section  1003.106  is  amended  by 

adding  a  new  paragraph  (a)(5); 
redesignating  paragraph  (d)  as 
paragraph  (e)  and  republishing  it;  and 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  1003.106    Determinations  regarding  the 
amount  of  the  penalty  and  assessment 

[a)  Amount  of  penalty.  *    '    * 

(5)  In  determining  the  appropriate 
amount  of  any  penalty  in  accordance 
with  §  1003.103(f).  the  OIG  will 
consider  as  appropriate — 

(i)  The  nature  and  scope  of  the 
required  medically  necessary  item  or 
service  not  provided  and  the 
circumstances  under  which  it  was  not 
provided; 

(ii)  The  degree  of  culpability  of  the 
contracting  organization; 

(iii)  The  seriousness  of  the  adverse 
effect  that  resulted  or  could  have 
resulted  from  the  failure  to  provide 
reouired  medically  necessary  care; 

(iv)  The  harm  which  resulted  or  could 
have  resulted  from  the  provision  of  care 
by  a  person  that  the  contracting 
organization  is  expressly  prohibited, 
under  section  1876(i)(6)  or  section 
1903(p)(2)  of  the  Act.  from  contracting 
with  or  employing; 

(v)  The  harm  which  resulted  or  could 
have  resulted  from  the  contracting 
organization's  expulsion  or  refusal  to  re- 
enroll  a  Medicare  beneficiary  or 
Medicaid  recipient; 

(vi)  The  nature  of  the 
misrepresentation  or  fallacious 
information  furnished  by  the 
contracting  organization  to  the 
Secretary,  Stare,  enrollee  or  other  entity 
under  section  1876  or  section  1903(m) 
of  the  Act; 

(vii)  The  history  of  prior  offenses  by 
the  contracting  organization  or 
principals  of  the  contracting 
organization,  including  whether,  at  any 
time  prior  to  determination  of  the 
current  violation  or  violations,  the 
contracting  organization  or  any  of  its 
principals  were  convicted  of  a  criminal 
chaise  or  wei-e  held  liable  for  civil  or 
administrative  sanctions  in  connection 
with  a  program  covered  by  this  part  or 
any  other  public  or  private  program  of 
payment  for  medical  services;  and 

(viii)  Such  other  matters  as  justice 
may  require. 
•        »        »        »        • 

(d)  In  considering  the  factors  listed  in 
p>aragraph  {a)(5)  of  this  section,  for 
violations  subject  to  a  determination 
under  §  1003.103(f).  the  following 
circumstances  are  to  be  considered,  as 
appropriate,  in  determining  the  amount 
of  any  penalty — 

(1)  Nature  and  circumstances  of  the 
incident. 


(i)  It  would  be  considered  a  mitigating 
circumstance  if  where  more  than  one 
violation  exists,  the  appropriate  items  or 
ser\Mces  not  provided  were — 

(A)  Few  in  number,  or 

(B)  Of  the  same  type  and  occurred 
within  a  short  period  of  time. 

(ii)  It  would  be  considered  an 
aggravating  circumstance  if  such  items 
or  services  were  of  several  types  and 
occurred  over  a  lengthy  period  of  time, 
or  if  there  were  many  such  items  or 
services  (or  the  nature  and 
circumstances  indicate  a  pattern  nf  such 
items  or  services  not  being  provided). 

(2)  Degree  of  culpabihty.  It  would  be 
considered  a  mitigating  circumstance  if 
the  violation  was  the  result  of  an 
unintentional,  unrecognized  error,  and 
corrective  action  was  taken  promptly 
after  discovery  of  the  error. 

(3)  Failure  to  provide  required  care.  It 
would  be  considered  an  aggravating 
circumstance  if  the  failure  to  provide 
required  care  was  attributable  to  an 
individual  or  entity  that  the  contracting 
organization  is  expressly  prohibited  by 
law  from  contracting  with  or  employing. 

(4)  Use  of  excluded  individuals.  It 
would  be  considered  an  aggravating 
factor  if  the  contracting  organization 
knowingly  or  routinely  engages  in  the 
prohibited  practice  of  contracting  or 
employing,  either  directly  or  indirectly, 
individuals  or  entities  excluded  from 
the  Medicare  program  under  section 
1128  or  section  1128A  of  the  Act 

(5)  Routine  practices.  It  would  be 
considered  an  aggravating  factor  if  the 
contracting  organization  knowingly  or 
routinely  engages  in  any  discriminatory 
or  other  prohibited  practice  which  has 
the  effect  of  denying  or  discouraging 
enrollment  by  individuals  whose 
medical  condition  or  history  indicates  a 
need  for  substantial  future  medical 
services. 

(6)  Prior  offenses.  It  would  be 
considered  an  aggravating  circumstance 
if  at  any  time  prior  to  determination  of 
the  current  violation  or  violations,  the 
contracting  organization  or  any  of  its 
principals  was  convicted  on  criminal 
charges  or  held  liable  for  civil  or 
administrative  sanctions  in  connection 
with  a  program  covered  by  this  part  or 
any  other  public  or  private  program  of 
payment  for  medical  services.  'The  lack 
of  prior  liabihty  for  criminal,  civil,  or 
administrative  sanctions  by  the 
contracting  organization,  or  the 
principals  of  the  contracting 
organization,  would  not  necessarily  be 
considered  a  mitigating  circumstance  in 
determining  civil  money  penalty 
amounts. 

(e)  (1)  The  standards  set  forth  in  this 
section  are  binding,  except  to  the  extent 
that  their  application  would  result  in 
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imposition  of  an  amount  that  would 
exceed  limits  imposed  by  the  United 
States  Constitution. 

(2)  The  amount  imposed  will  not  be 
less  than  the  approximate  amount 
required  to  fully  compensate  the  United 
States,  or  any  State,  for  its  damages  and 
costs,  tangible  and  intangible,  including 
but  not  limited  to  the  costs  attributable 
to  the  investigation,  prosecution,  and 
administrative  review  of  the  case. 

(3)  Nothing  in  this  section  will  limit 
the  authority  of  the  Department  to  settle 
any  issue  or  case  as  provided  by 

§  1003.126.  or  to  compromise  any 
penalty  and  a.ssessment  as  provided  by 
§1003.128. 

Dated:  September  13.  1994. 
June  Gil>bs  Brown. 

7/1  tpector  Gfnfral. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  7086 

(WY-e30-4210-06;  WYW-84553] 

Public  l-and  Order  No.  7039, 
Correction;  Partial  Revocation  of 
Executive  Order  No.  5327,  as  Modified, 
and  Public  Land  Order  No.  4522; 
Wyoming 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  will  correct  an 
error  in  the  land  description  of  Public 
Land  Order  No.  7039. 

EFFECTIVE  DATE:  September  22.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Feick.  BLM  Wyoming  State 
Office.  P.O.  Box  1828.  Cheyenne. 
Wyoming  82003.  307-775-6127. 

By  virrue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

The  land  description  in  Public  Land 
Order  No.  7039.  59  FR  19641,  April  25. 
1994.  is  hereby  corrected  as  follows: 

On  page  19641.  column  2.  line  39. 
which  reads  "EViNW'A.  and 
NE'ASE'A."  is  hereby  corrected  to  read 
•EV^NWA,  and  NE'ASW'A.". 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
IFR  DiK  94-2)404  Filed  9-21-94;  8:45  am| 
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43  CFR  Public  Land  Order  7087 
(AK-932-4210-06;  AA-68075) 

Partial  Revocation  of  Secretarial  Order 
Dated  January  22,  1940,  as  Modified; 
Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order,  as  modified,  insofar  as 
it  affects  22.12  acres  of  public  land 
withdrawn  for  Air  Navigation  Site  No. 
134  at  Willow.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawrn.  This  action  also  allows  the 
conveyance  of  the  land  to  the  State  of 
Alaska,  if  such  land  is  otherwise 
available.  Any  land  described  herein 
that  is  not  conveyed  to  the  State  is 
0(>ened  and  will  be  subject  to  the  terms 
and  conditions  of  Public  Land  Order 
No.  5186,  as  amended,  ..nd  any  other 
withdrawal  of  record. 

EFFECTIVE  DATE:  September  22. 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office.  222 
W.  7th  Avenue,  No.  13.  Anchorage. 
Alaska  99513-7599.  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1988),  and  by  Section  17(d)(1)  of 
the  Alaska  Native  Claims  Settlement  Act 
43  U.S.C.  1616(d)(1)  (198^,  it  is  ordered 
as  follows: 

1.  The  Secretarial  Order  dated  January 
22.  1940,  as  modified,  which  withdrew 
public  land  at  Willow  for  Air  Navigation 
Site  No.  134.  is  hereby  revoked  insofar 
as  it  affects  the  following  described 
land: 

Seward  Meridian 

Lx)C8ted  within  T.  19  N.,  R.  1  VV  ,  described 
as  U.S.  Survey  No.  5556.  The  area  described 
contains  22.12  acres. 

2.  The  State  of  Alaska  application  for 
selection  made  under  Section  6(b)  of  the 
Alaska  Statehood  Act  of  July  7,  1958.  48 
U.S.C.  note  prec.  21  (1988).  and  under 
Section  906(e)  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C.  1635(e)  (1988),  becomes  effective 
without  further  action  by  the  State  upon 
publication  of  this  public  land  order  in 
the  Federal  Register,  if  such  land  is 
otherwise  available.  Land  not  conveyed 
to  the  State  is  0|}ened  and  will  be 
subject  to  the  terms  and  conditions  of 
Public  Land  Order  No.  5186.  as 


amended,  and  any  other  withdrawal  of 

record. 

Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
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OFFICE  OF  MANAGEMENT  AND 

BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Applicability  and  Thresholds  for  Cost 
Accounting  Standards  Coverage; 
Correction 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  OMB. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  correction  notice 
published  in  the  Federal  Register  on 
Wednesday,  December  15,  1993  (58  FR 
65556).  The  notice  concerned  the  final 
rule  revising  applicability,  thresholds 
and  procedures  for  the  application  of 
Cost  Accounting  Standards  to 
negotiated  government  contracts,  which 
was  published  Thursday,  November  4. 
1993  (58  FR  58798). 

EFFECTIVE  DATE:  November  4,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 
SUPPLEMENTARY  INFORMATION:  The 

correction  notice  published  Wednesday. 
December  15, 1993.  at  58  FR  65556  did 
not  provide  full  text  under  Section 
9903.201-4  and  is  corrected  as  follows. 

On  page  65556.  in  the  second  column, 
section  9903.201-4.  paragraph  (c)(2)  and 
the  heading  and  paragraph  (a)(1)  of  the 
"Disclosure  and  Consistency  of  Cost 
Accounting  Practices"  clause 
instructions  is  corrected  to  read  as 
follows: 


9903.201- 


Gontract  clauses. 


(c) 


*   *   * 


(2)  The  clause  below  requires  the 
contractor  to  comply  with  CAS 
9904.401,  9904.402.  9904.405,  and 
9904.406,  to  disclose  (if  it  meets  certain 
requirements)  actual  cost  accounting 
practices,  and  to  follow  consistently 
disclosed  and  established  cost 
accounting  practices. 

Disclosure  and  Consistency  of  Costs 
Accounting  Practices  (Nov  1993) 

(a)*   *   • 


(1)  Comply  with  the  requirements  of 

9904.401,  Consistency  in  Estimating. 
Accumulating,  and  Reporting  Costs; 

9904.402,  Consistency  in  Allocating  Costs 
Incurred  for  the  Same  Purpose;  9904.405. 
Accounting  for  Unallowable  Costs;  and 
9904.406.  Cost  Accounting  Standard— Cost 
Accounting  Period,  in  effect  on  the  date  of 
award  of  this  contract,  as  indicated  in  Part 
9904. 

•         *         *         *         * 

Richard  C.  Loeb, 

Executive  Secretary.  Cost  Accounting 
Standards  Board. 
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48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Applicability  for  Cost  Accounting 
Standards  Coverage 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  OMB. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board,  revised  the 
applicability,  thresholds  and  procedures 
for  the  application  of  Cost  Accounting 
Standards  (CAS)  to  negotiated 
government  contracts,  on  Thursday, 
November  4,  1993  (58  FR  58798).  The 
Board  is  taking  action  to  avoid 
confusion  with  CAS  requirements 
appearing  at  48  CFR  9903.201-1.  CAS 
applicability,  and  48  CFR  9903.201-2, 
Types  of  CAS  coverage.  The  change 
addresses  the  current  confiicting 
language  that  concerns  contracts  and 
.subcontracts  with  foreign  governments. 
EFFECTIVE  DATE:  November  4.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb,  Executive  Secretary. 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 
SUPPLEMENTARY  INFORMATION:  On 
November  4,  1993,  the  CASB 
promulgated  rules  revising 
applicability,  thresholds  and  procedures 
for  the  application  of  the  CAS  to 
negotiated  government  contracts.  When 
the  final  rule  was  published  (58  FR 
58798).  changes  to  48  CFR  9903.201-2. 
Types  of  CAS  coverage,  were  not 
transmitted. 

This  rule  serves  to  modify  the 
language  as  it  currently  appears  with 
respect  to  contracts  and  subcontracts 
with  foreign  governments,  to  avoid  any 
conhision  regarding  CAS  requirements. 

1.  The  authority  citation  for  part  9903 
of  chapter  99  of  title  48  continues  to 
read  as  follows: 

Authority:  Pub.  L.  100-679, 102  Stat.  4056. 
41  U.S.C  §422. 


PART  9903— CONTRACT  COVERAGE 

Subpart  9903.2— CAS  Program 
Requirements 

2.  Section  9903.201-2  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

9903.201-2    Types  of  CAS  coverage. 

«         •         ♦         •         » 

(e)  Foreign  concerns.  Contracts  with 
foreign  concerns  subject  to  CAS  shall 
only  be  subject  to  Standard  9904.401, 
Consistency  in  Estimating. 
Accumulating,  and  Reporting  Costs,  and 
Standard  9904.402.  Consistency  in 
Allocating  Costs  Incurred  for  the  Same 
Purpose. 
Richard  C.  I.oeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 

RIN  1018-AA24 

Migratory  Bird  Hunting:  Migratory  Bird 
Hunting  Regulations  on  Certain 
Federal  Indian  Reservations  and 
Ceded  Lands  for  the  1994-95  Late 
Season 

AGENCY:  Fish  and  Wildlife  Ser\'ice. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
late  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reser\ations,  off-reser\'ation  trust 
lands  and  ceded  lands.  This  is  in 
response  to  tribal  requests  for  Service 
recognition  of  their  authority  to  regulate 
hunting  under  established  guidelines. 
This  rule  is  necessary  to  allow 
establishment  of  season  bag  limits  and, 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
EFFECTIVE  DATE:  This  rule  takes  effect  on 
September  24, 1994. 
ADDRESSES:  Comments  received  on  the 
tribal  proposals  and  special  hunting 
regulations  are  available  for  public 
inspection  during  normal  business 
hours  in  Room  634,  Arlington  Square 
Building,  4401  N.  Fairfax  Drive. 
Arlington.  VA.  Communications 
regarding  the  documents  should  be  sent 
to:  Director  (FWS/MBMO),  U.S.  Fish 
and  Wildlife  Service.  634  ARLSQ.  1849 
C  St..  NW.  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehou.se,  Office  of  Migratory 


Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior.  634  ARLSQ.  1849  C  St..  NW, 
Washington.  EX:  20240  (703/358-1714). 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treatv  Act  of  July  3, 
1918  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  authorizes  and  directs  the 
Secretary  of  the  Interior,  having  due 
regard  for  the  zones  of  temperature  and 
for  the  distribution,  abundance, 
economic  value,  breeding  habits,  and 
times  and  lines  of^ight  of  migratory 
game  birds,  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or, 
any  part,  nest  or  egg  thereof  may  be 
taken,  hunted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported  or  transported. 
In  the  August  16. 1994  Federal 
Register  (59  FR  42017).  the  U.  S.  Fish 
and  Wildlife  Service  (Service)  proposed 
special  migratory  bird  hunting 
regulations  for  the  1994-95  hunting 
season  for  certain  Indian  tribes,  under 
the  guidelines  described  in  the  June  4, 
1985.  Federal  Register  (50  FR  23467). 
The  guidelines  were  developed  in 
response  to  tribal  requests  for  Service 
recognition  of  their  reserved  hunting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibiUties  for:  (1)  On- 
reservation  hunting  by  both  tribal 
members  and  nonmembers,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s);  (2)  on-reservation  hunting  by 
tribal  members  only,  outside  of  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  pos.session 
limits;  and  (3)  off-reservation  hunting  by 
tribal  members  on  ceded  lands,  outside 
of  usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits.  In  all 
cases,  the  regulations  established  under 
the  guidelines  would  have  to  be 
consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Convention  on  the  Protection 
of  Migratory  Birds  Between  the  U.S.  and 
Great  Britain  (for  Canada).  Tribes  that 
desired  special  hujiting  regulations  in 
the  1994-95  hunting  season  were 
requested  in  the  April  7,  1994,  Federal 
Register  (59  FR  16762)  to  submit  a 
proposal  that  included  details  on:  (1) 
requested  season  dates  and  other 
regulations  to  be  observed;  (2)  har\est 
anticipated  under  the  requested 
regulations;  (3)  methods  that  will  be 
employed  to  measure  or  monitor 
harvest:  (4)  steps  that  will  be  taken  to 
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limit  level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  impact  seriously  on  the 
migratory  bird  resource;  and  (5)  tribal 
capabilities:  to  establish  and  enforce 
migratory  bird  hunting  regulations.  No 
action  is  required  if  a  tribe  wishes  to 
observe  the  hunting  regulations  that  are 
established  by  the  Statcis)  in  which  an 
Indian  reservation  is  located.  The 
guidelines  have  been  used  successfully 
since  the  198S-66  hunting  season,  and 
they  were  made  final  beginning  with  the 
1988-89  hunting  season  (Augu.st  18. 
1988;  53  FR  31612). 

Although  the  August  16.  1994. 
proposed  rule  included  generalized 
regulations  for  both  early  and  late 
season  hunting,  this  rulemaking 
addresses  only  the  late  season 
proposals.  Early  season  hunting  was 
addressed  in  the  rulemaking  published 
in  the  Federal  Register  on  September  1. 
1994  (59  FR  45235).  As  a  general  njle. 
early  seasons  begin  during  September 
each  year  and  have  a  primary  emphasis 
on  such  species  as  mourning  and  white- 
winged  dove.  Late  seasons  are 
ordinarily  those  that  begin  in  late- 
September  or  early-October,  or  later, 
each  year  and  have  a  primary  emphasis 
on  waterfowl. 

In  the  August  16  proposed  rule,  and 
in  the  early  season  final  rule,  the 
Service  pointed  out  that  there  was 
reason  for  cautious  optimism  with 
regard  to  liberalization  of  duck  hunting 
regulations  in  the  1994-95  season. 
However,  at  that  time  production 
information  was  not  available  and 
assessments  could  not  be  made  on 
which  to  base  final  framework 
de<;isions.  From  survey  data,  it  now 
appears  that  duck  production  is  up  on 
a  continental  basis,  with  a  projected  fall 
flight  index  of  about  71  million  ducks, 
and  the  Service  has  responded  to  this  by 
making  minor  adjustments  in 
regulations.  Most  notably,  bag  limit 
frameworks  provide  for  one  more  duck 
than  allowed  last  year,  with  an 
additional  mallard  drake.  However,  the 
restric  tion  on  mallard  hens  to  one  in  the 
daily  bog  will  remain  in  effec.t.  A  season 
on  canvasbacks  is  optional  nationwide.' 
Other  species  restrictions  are  still  in 
effe<:t.  The  Service  has  eased,  somewhat, 
the  more  restrii:tive  regulations  of  past 
seasons  betause  duck  populations  have 
generally  rebounded  from  the  lows  of 
last  year  and  several  previous  years. 
Duck  populations  recovery  is  closely 
linked  to  more  favorable  water 
conditions  throughout  most  of  the  better 
duck  production  areas  of  the  U.S.  and 
Canada,  as  well  as  to  more  restrictive 
regulations  imposed  in  the  |>ast. 
However,  the  Service  has  been 
conservative  in  this  hberalization 


because  the  potential  is  there  for  a  more 
complete  recovery  of  populations  in  the 
future,  compared  to  long-term  averages, 
if  water  conditions  stabilize  and/or 
continue  to  improve.  Length  of  season  is 
considered  to  be  a  factor  more  closely 
associated  with  determining  magnitude 
of  harvest  than  is  minor  adjustment  in 
bag  limit  so  frameworks  for  season 
length  across  all  four  flyways  will 
remain  the  same.  The  fact  that  some 
liberalization  has  occurred  in  bag  limits 
and  season  length  is  considered  in  these 
final  regulations,  many  of  which  were 
proposed  before  final  decisions  were 
made  on  late  season  frameworks  for  the 
States. 

Tribal  Proposals 

For  the  1994-95  migratory  bird 
hunting  season,  the  Service  received 
requests  from  14  tribes  and/or  Indian 
groups  that  followed  the  June  4.  1985, 
guidelines  and  are  appropriate  for 
rulemaking.  Some  of  the  proposals 
submitted  by  the  tribes  have  both  early 
and  late  season  elements.  However,  as 
noted  earlier,  only  those  with  late 
season  proposals  are  included  in  this 
final  rulemaking;  13  tribes  have 
proposals  with  late  seasons.  Six  tribes 
are  represented  in  the  early  season 
regulations. 

There  have  been  no  tribal  comments 
or  revised  profxwals  for  the  late  seasons 
received  since  publication  of  the  early 
season  final  rule.  However,  tribal 
proposals  were  made  before  late-season 
final  frameworks  for  States  were 
established.  Thus,  with  the 
liberalization  that  has  occurred,  changes 
have  been  made  in  some  of  the  tribal 
seasons  that  are  not  refiecied  in  the 
earlier  proposed  rule  document. 

Public  Comments  on  Tribal  Proposals 

The  Service  re<,eived  a  letter  from  the 
Michigan  Department  of  Natural 
Resources  (MIDNR),  dated  August  30, 
1994,  that  generally  supports  the  Great 
Lakes  Indian  Fish  and  Wildlife 
Commission  (GLIFWC)  migratory  bird 
hunting  proposal  in  the  183b  and  1842 
ceded  areas  of  Michigan.  The  MIDNR 
did  advise  that  State  rules  had  been 
modified  to  limit  the  take  of  brant  to  no 
more  than  two  daily  within  a  daily  bag 
of  seven  geese.  This  was  in  response  to 
a  recent  Mississippi  Flyway  Council 
recommendation. 

The  Service's  view  on  this  is  that  the 
likelihood  of  a  hunter  taking,  or  even 
seeing,  a  brant  in  an  interior  area  is  not 
very  great  given  that  brant  are  almost 
exclusively  a  marine  species.  Although 
they  are  seen  on  occasion,  records 
indicate  the  occurrence  of  brant  in 
Michigan  are  on  a  "rare"  to  "extremely 
rare"  basis.  Establishment  of  a  guideline 


or  regulation  to  restrict  the  daily  bag 
limit  of  brant  to  two  is  somewhat 
meaningless  in  that  context. 
Nevertheless,  as  it  would  seem  that  the 
regulation  is  in  part  designed  to  protect 
the  hunter,  the  Service  will  defer  to  the 
GLIFWC  to  decide  for  next  season  how 
they  will  propose  to  respond  to  the 
Mississippi  Flyway  Council 
recommendation  and  the  State  of 
Michigan  establishment  of  regulations 
for  brant  harvest.  For  this  current 
season,  after  consultation  with  both  the 
MIDNR  and  the  GLIFWC,  the  potential 
problem  has  been  taken  care  of  through 
inclusion  of  brant  in  the  "Other  Geese" 
category  of  the  GLIFWC  regulations. 

Other  comments  from  States  regarding 
tribally  proposed  regulations,  received 
earlier,  were  addressed  in  the  early 
season  final  rule  published  on 
September  1,  1994. 

In  summary,  this  rule  amends  section 
20.110  of50CFR  to  make  current  for  the 
late  1994-95  migratory  bird  hunting 
season  the  regulations  that  will  apply  on 
Federal  Indian  reservations,  off- 
reservation  trust  lands  and  ceded  lands. 
These  regulations  take  into  account  the 
liberalization  that  the  Service  has 
determined  is  biologically  feasible  for 
this  current  season,  based  on  improved 
production. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4332(C)).  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  {FES-75-74)"  was  filed 
with  the  Council  on  Environmental 
Quality  on  June  6.  1975.  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13.  1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9.  1988.  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  June  16,  1988 
(53  FR  22582),  and  June  17,  1988  (53  FR 
22727).  In  oddition,  an  August  1985 
environmental  assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  Service. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Spetaes 
Act.  as  omended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 


administered  by  him  and  utiUze  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  •   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  •   "   *" 
Consequently,  the  Service  initiated 
Section  7  consultation  under  the 
Endangered  Species  Act  for  the 
proposed  migratory  bird  hunting 
seasons  including  those  which  occur  on 
Federally  recognized  Indian 
reservations  and  ceded  lands.  The 
Service's  biological  opinion  resulting 
from  its  consultation  under  Section  7  of 
the  Endangered  Species  Act  may  be 
inspected  by  the  public  in,  and  will  be 
available  to  the  pubUc  bvm,  the 
Division  of  Endangered  Species  and 
Habitat  Conservation  and  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
hiterior,  Washington,  D.C.  20240. 
Copies  of  these  documenfs  are  available 
from  the  Service  at  the  address 
indicated  under  the  caption  ADDRESSES. 

In  an  August  1994  opinion,  the 
Division  of  Endangered  Species 
concluded  that  the  proposed  action  is 
not  likely  to  jeopardize  the  continued 
existence  of  listed  species  or  result  in 
the  destruction  or  adverse  modification 
of  their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conser\'ation  of  endangered  and 
threatened  species  and  their  habitats. 

Regulatory  Flexibility  Act,  Executive 
Order  12866,  and  the  Paperwork 
Reduction  Act 

In  the  April  7  Federal  Register,  the 
Service  reported  measures  it  had 
undertaken  to  comply  with 
requirements  of  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  tnd  Executive  Order  12866.  These 
included  preparing  an  Analysis  of 
Regulatory  Effects,  preparing  a  Small 
Entity  Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act,  and 
publishing  a  summary  of  the  latter.  This 
information  is  included  in  the  present 
document  by  reference.  This  action  was 
not  subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  This  rule  does 
not  contain  any  information  collection 
requiring  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3504. 


Authorship 

The  primary  author  of  this  final  rule 
is  Dr.  Keith  A.  Morehouse,  Office  of 
Migrator\'  Bird  Management. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
bird  himting  must,  by  its  very  nature, 
operate  under  severe  time  constraints. 
However,  the  Ser\'ice  is  of  the  view  that 
every  attempt  should  be  made  to  give 
the  public  the  greatest  possible 
opportunity  to  comment  on  the 
regulations.  Thus,  when  the  proposed 
hunting  regulations  for  certain  tribes 
were  published  on  August  16,  1994,  the 
Sen'ice  established  the  longest  possible 
period  for  public  comments.  In  doing 
this,  the  Service  recognized  that  time 
would  be  of  the  essence.  However,  the 
comment  period  provided  the  maximum 
amount  of  time  possible  while  ensuring 
that  this  final  rule  would  be  published 
before  the  late  hunting  season  beginning 
on  September  24, 1994. 

Under  the  authority  of  the  Migratory 
Bird  Treaty  Act  of  July  3, 1918,  as 
amended  (40  Stat.  755;  16  U.S.C.  703  et 
seq.),  the  Service  prescribes  final 
hunting  regulations  for  certain  tribes  on 
Federal  Indian  reservations  (including 
off-reservation  trust  lands),  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  hunted  and  establish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds  other  than 
waterfowl. 

Therefore,  for  the  reasons  set  out 
above,  the  Service  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C.  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  this  final  rule  will 
take  effect  on  September  24, 1994. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation.  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  20— [AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Migratory  Bird  Treaty  Act,  as 
amended  (16  U.S.C.  703  et  seq.). 

(Editorial  Note:  The  following  annual 
hunting  regulations  provided  for  by  §  20.110 
of  50  CFK  Part  20  will  not  appear  in  the  Code 
of  Federal  Regulations  because  of  their 
seasonal  nature.) 

2.  Section  20.110  is  revised  to  read  as 
follows: 


§20.110    Seasons,  llmrts  and  othter 
regulations  tor  certain  Federal  tndian 
reservations,  Indian  Ternlory,  and  ce<*ed 
lands. 

(a)  JicariUa  Apache  Tribe,  licarilla 
Indian  Resen-ation.  Dulce,  New  Mexico 
(Tribal  Members  and  Nontribal  Hunterst 

Ducks  (including  mergansers). 

Season  Dates:  Begin  October  1.  end 
November  30,  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5.  including  no  more 
than  4  mallards  (of  which  only  1  may 
be  a  female),  1  pintail  and  2  redheads. 
The  possession  limit  is  twice  the  daily 
bag  limit.  No  canvasbacks  are  allowed 
in  the  bag. 

Geese.  The  1994-95  goose  season  is 
closed. 

General  Conditions.  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  older  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Jicarilla  Tribe  also  apply  on  the 
reservation. 

(b)  White  Mountain  Apache  Tribe. 
Fort  Apache  Indian  Reservation. 
Whiteriver.  Arizona  (Tribal  Members 
and  Nontribal  Hunters) 

Ducks  (Including  Mergansers). 

Season  Dates:  Begin  November  12, 
1994,  end  January  8. 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5,  including  no  more 
than  4  mallards  (only  1  female  mallard). 
1  redhead,  2  canvasbacks  and  1  pintail. 
The  possession  hmit  is  twice  the  daily 
bag  limit,  but  may  not  include  more 
than  1  daily  bag  limit  that  has  been 
taken  in  any  1  day- 
Coots,  Moorhens  and  Gallinules. 

Season  Dates:  Begin  November  12. 
1994,  end  January  8.  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  singly  or  in  the 
aggregate.  The  possession  limit  is  twice 
the  daily  bag  limit,  but  may  not  include 
more  than  1  daily  bag  limit  that  has 
been  taken  in  any  1  day. 

Canada  Geese. 

Season  Dates:  Begin  November  12. 
1994.  end  January  8. 1995. 

Bag  and  Possession  Limits:  The  daily 
bag  limit  is  2,  and  the  possession  limit 
is  4  after  the  first  day. 

General  Conditions:  (1)  The  area  open 
to  hunting  in  the  above  seasons  consists 
of:  The  entire  length  of  the  Black  and 
Salt  Rivers  forming  the  southern 
boundary  of  the  reser\ation;  the 
Whiteriver.  extending  from  the  Canyon 
Day  Stockman  Station  to  the  Salt  River; 
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and  all  stock  pond«  located  within 
Wildlife  Management  Units  4,  6  and  7. 
The  remaining  reservation  waters  will 
be  closed  to  waterfowl  hunting  during 
the  1994-95  bunting  season. 

(2)  Tribal  and  nontribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Fart 
20  regarding  shooting  hours  and  manner 
of  taking. 

(3)  See  other  spe<:ial  regulations 
established  by  the  White  Mountain 
Apache  Tribe  that  apply  on  the 
reservation,  available  from  the 
reservation  Came  and  Fish  Department. 

(c)  Colorado  Hiver  Indian  Tntx's, 
Parker.  Arizona  (Tribal  Members  and 
Nontribal  Hunterst. 

Ducks. 

Season  Datfs:  Begin  October  14.  end 
November  10.  1994;  then  open 
December  9,  1994,  close  January  8, 
1995. 

Do/7y  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4,  which  may  include 
no  more  than  2  pintails,  2  redheads.  1 
Mexican  duck  and  1  canvasback.  The 

fiossession  limit  is  twice  the  daily  bag 
imit. 

Coots  and  Common  Moorhens. 

Season  Dates:  Begin  October  14.  end 
November  10,  1994;  then  open 
December  9,  1994,  close  January  8. 
1995. 

Da/7y  Bog  and  Possession  Limits:  The 
daily  bag  limit  is  25.  The  possession 
limit  is  twice  the  daily  bag  limit. 

Geese. 

Season  Dates:  Begin  October  22.  1994. 
end  January  22,  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5,  with  5  in 
possession.  The  daily  bag  limit  may  not 
include  mora  than  2  dark  (Canada)  geese 
and  3  white  (snow,  blue.  Ross's)  geese. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 
is  requin'd  and  mu.st  be  in  possession 
before  taking  any  wildlife  on  tribal 
hnds.  Persons  lourteen  years  and  older 
are  required  to  have  a  valid  permit.  Any 
person  transporting  game  birds  off  the 
Colorado  River  Indian  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Came  Office 
in  Parker.  Arizona. 

(d)  Greot  Lakes  Indian  Fish  and 
Wildlife  Commission.  Odanah, 
Wisconsin  (Tribal  Members  Onlyl. 

Ducks. 

Michigan,  1842  Treaty  Zone. 

Season  Dates:  Begin  October  1  and 
end  November  7.  then  begin  November 
12  and  end  November  13,  1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
3,  including  no  more  than  2  mallards 
(only  1  of  which  may  be  a  female).  1 
black  duck,  1  pintail,  2  wood  ducks.  1 
canvasback  and  1  redhead. 


Michigan,  1836  Treaty  Zone. 

Season  Dates:  North  Zone,  begin 
October  1  and  end  November  7.  then 
begin  November  12  and  end  November 
13.  1994;  Middle  Zone,  begin  October  1 
and  end  November  6.  then  begin 
November  11  and  end  November  13; 
South  Zone,  begin  October  8  and  end 
November  13.  1994.  then  begin 
November  25  and  end  November  27, 
1994.  • 

Daily  Bag  Limit:  The  daily  bag  limit  is 
3,  including  no  more  than  2  mallards 
(only  1  of  which  may  be  a  female),  1 
black  duck.  1  pintail,  2  wood  ducks,  1 
canvasback  and  1  redhead. 

Mereansers. 

Michigan.  1842  Treaty  Zone. 

Sea.'ton  Dates:  Begin  Ociober  1  and 
end  November  7.  then  begin  November 
12  and  end  November  13,  1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5,  including  no  more  tban  1  hooded 
merganser. 

Michigan,  1836  Treaty  Zone. 

Season  Dotes:  North  2one,  begin 
October  1  and  end  November  7,  then 
begin  November  12  and  pnd  November 
13.  1994;  Middle  Zone,  begin  October  1 
and  end  November  6,  then  begin 
November  11  and  end  November  13; 
South  Zone,  begin  October  8  and  end 
Noveml)er  13,  1994.  then  begin 
November  25  and  end  November  27, 
1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
5.  including  no  more  than  1  hooded 
merganser. 

Canada  Geese. 

Michigan.  1842  Treaty  Zone. 

Season  Dates:  Begin  ^ptember  24. 
end  October  16.  1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
2. 

Michigan.  1836  Treaty  Zone. 

Season  Dates:  North  ^ne.  l)egin 
September  24  and  end  October  16.  1994; 
Middle  Zone,  begin  October  1  and  end 
October  23,  1994;  South  Zone,  begin 
October  8  and  end  November  6,  1994. 

Daily  Beg  Limit:  The  daily  bag  limit  is 
1  for  tiie  South  Zone  and  2  for  the  North 
and  Middle  Zones. 

Other  Geese  (Brant.  Blue,  Snow,  and 
White- fronted). 

Michigan.  1842  Treaty  Zone. 

Season  Dates:  Begin  September  24, 
end  October  16. 1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
7,  including  no  more  than  2  white- 
fronted. 

Michigan.  1836  Treaty  Zone. 

Season  Dates:  North  ^ne.  begin 
September  24  and  end  October  16.  1994; 
Middle  Zone,  begin  October  1  and  end 
October  23, 1994;  South  2Lone.  begin 
October  8  and  end  November  6,  1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
7,  including  no  more  than  2  white- 
fronted. 


Coots  and  Common  Moorhens 
(Gallinule). 

Michigan,  1842  Treaty  Zone. 

Season  Dates:  Begin  October  1  and 
end  November  7.  then  begin  November 
1 1  and  end  November  13.  1994. 

Daily  Bag  Limit:  The  daily  bag  limit  is 
15.  singly  or  in  the  aggregate. 

Michigan,  1636  Treaty  Zone. 

Season  Dates:  North  Zone,  begin 
October  1  and  end  November  7,  then 
begin  November  12  and  end  November 
13,  1994;  Middle  Zone,  begin  October  1 
and  end  November  6.  then  begin 
November  11  and  end  November  13; 
South  Zone,  begin  October  8  and  end 
November  13. 1994.  then  begin 
November  25  and  end  November  27. 
1994. 

Daily  Bog  Limit:  The  daily  bag  limit  is 
15. 

General  Conditions:  (1)  While  hunting 
waterfowl,  a  trilwl  member  must  carry 
on  his/her  person  a  valid  tribal 
waterfowl  bunting  permit. 

(2)  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  may  be  modified  by 
Service  final  rules  adopted  in  response 
to  a  proposed  rule,  these  amended 
regulations  parallel  Federal 
requirements.  50  CFR  Part  20,  and 
shooting  hour  regulations  in  50  CFR 
Part  20.  subpart  K,  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

(3)  Tribal  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
hunting  areas. 

(4)  Minnesota  and  Michigan — Duck 
Blinds  and  Decoys.  Tribal  members 
hunting  in  Minnesota  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  M.  S.  100.29.  Subd.  18  (duck 
blinds  and  decoys).  Tribal  members 
hunting  in  Michigan  will  comply  with 
tribal  codes  that  contain  provisions 
parallel  to  Michigan  law  regarding  duck 
blinds  and  decoys. 

(5)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 

f)os.session  limit  equals  the  daily  bag 
imit. 

(6)  Possession  limits  are  applicable 
only  to  transportation  and  do  not 
include  birds  which  are  cleaned, 
dressed,  and  at  a  member's  primary 
residence.  For  purj)oses  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
tribal  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 


lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  In  Wisconsin, 
such  tagging  will  comply  with  Sec.  NR 
19.12,  Wis.  Adm.  Code.  All  migratory 
birds  which  fall  on  reservation  lands 
will  not  count  as  part  of  any  off- 
reservation  bag  or  possession  limit. 

(e)  Kalispel  Tribe,  KalispeJ 
Reservation,  Usk,  Washington 
(Nontribal  Hunters). 

Ducks. 

Season  Dates:  Begin  October  1, 1994, 
end  January  29, 1995.  During  this 
period,  days  to  be  hunted  are  specified 
by  the  Kalispel  Tribe  as  Wednesdays, 
weekends,  holidays  and  for  a 
continuous  period  from  November  28 
through  December  31, 1994.  the  total  of 
which  is  77  days.  Nontribal  hunters 
should  contact  the  tribe  for  more  detail 
on  hunting  days. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4  ducks,  including  no 
more  than  3  mallards  (only  1  of  which 
may  be  a  female),  1  pintail,  1 
canvasback  and  2  redheads.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

Geese. 

Dark  Geese. 

Season  Dates:  Begin  October  1, 1994, 
end  January  29, 1995.  During  this 
period,  days  to  be  hunted  are  specified 
by  the  Kalispel  Tribe  as  Wednesdays, 
weekends,  holidays  and  for  a 
continuous  period  from  November  28 
through  December  31, 1994.  the  total  of 
which  is  77  days.  Nontribal  hunters 
should  contact  the  tribe  for  more  detail 
on  hunting  days. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4  geese,  including  4 
dark  geese  but  not  more  than  2  white- 
fronted  geese.  The  possession  limit  is 
twice  the  daily  bag  limit. 

Light  Geese. 

Season  Dates:  Begin  October  1, 1994, 
end  January  29. 1995.  During  this 
period,  days  to  be  hunted  are  specified 
by  the  Kalispel  Tribe  as  Wednesdays, 
weekends,  hoUdays  and  for  a 
continuous  period  from  November  28 
through  December  31, 1994,  the  total  of 
which  is  77  days.  Nontribal  hunters 
should  contact  the  tribe  for  more  detail 
on  hunting  days. 

Daily  Bag  and  Possession  Umits:  The 
daily  bag  limit  is  3  light  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

General:  All  State  and  Federal 
regulations,  such  as  those  contained  in 
50  CFR  Part  20  and  including  the 
possession  of  a  validated  Migratory  Bird 
Hunting  and  Conservation  Stamp,  will 
be  observed  by  hunters. 

(0  Klamath  Tribe,  Chiloquin,  Oregon 
(Tribal  Members) 


Ducks. 

Season  Dates:  Begin  October  1. 1994. 
end  January  28. 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  9.  The  possession  limit 
is  twice  the  daily  bag  limit. 

Coots. 

Season  Dates:  Begin  October  1, 1994, 
end  January  28. 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  and  possession  limits  are  25. 

Geese. 

Season  Dates:  Begin  October  1, 1994, 
end  January  28,  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  6.  The  possession  limit 
is  twice  the  daily  bag  limit. 

General:  The  Klamath  Tribe  provides 
regulations  enforcement  authority  in  its 
game  management  officers,  biologists 
and  wildlife  technicians,  and  has  a 
court  system  with  judges  that  hear  cases 
and  set  fines. 

(g)  Navajo  Indian  Reservation, 
Window  Rock,  Arizona  (Tribal  Members 
and  Nontribal  Hunters) 

Ducks. 

Season  Dates:  Begin  October  1,  end 
November  28.  1994. 

Daily  Bag  and  Possession  Limits:  The 
bag  limit  is  5,  including  no  more  than 
4  mallards  (only  1  of  which  may  be  a 
female),  1  pintail,  1  canvasback  and  2 
redheads.  The  possession  limit  is  twice 
the  daily  bag  limit  for  each  sex  and/or 
species. 

Canada  Geese. 

Season  Dates:  Begin  October  1, 1994. 
end  January  8,  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3.  The  possession  limit 
is  6. 

Coots  and  Common  Moorhens. 

Season  Dates:  Begin  October  1.  end 
November  28,  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25  singly  or  in  the 
aggregate,  and  the  possession  limit  is 
restricted  to  the  daily  bag  limit  (25). 

General  Conditions:  Tribal  and 
nontribal  hunters  will  comply  with  all 
basic  Federal  migratory  bird  bunting 
regulations  in  50  CFR  Part  20,  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (duck 
stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(h)  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Nontribal  Hunters) 

Ducks  (including  mergansers). 

Season  Dates:  Begin  October  1,  end 
October  16;  begin  October  22,  end 
November  27;  and  begin  December  17. 
1994,  end  January  1,  1995. 


Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4,  including  no  more 
than  3  mallards  (only  1  of  which  may 
be  a  female),  1  pintail,  1  canvasback  and 
2  redheads.  The  possession  limit  is 
twice  the  daily  bag  limit. 

Coots. 

Season  Dates:  Begin  October  1,  end 
October  16;  begin  October  22,  end 
November  27;  and  begin  December  18, 
1994,  end  January  1, 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25,  and  the  possession 
limit  is  limited  to  the  daily  bag  (25). 

Geese. 

Dark. 

Season  Dates:  Begin  October  1, 1994, 
end  January  8,  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  which  may  include 
no  more  than  2  white-fronted  geese.  The 
possession  limit  is  twice  the  daily  bag 
limit. 

White. 

Season  Dates:  Begin  October  1, 1994. 
end  January  8.  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  3,  and  the  possession 
limit  is  6. 

Special  Exception  For  Geese:  A 
special  early  closure  for  goose  hunting 
may  begin  at  sunset,  December  4, 1994, 
within  the  following  area  or  some 
portion  therein:  Beginning  at  Poison, 
then  north  along  U.S.  Highway  93  to 
Irvine  Flats  Road,  then  west  along  Irvine 
Flats  Road  to  Irvine  Divide,  then  south 
along  the  crest  of  the  Salish  Mountains 
Divide  to  its  intersection  with  the 
Ronan-Hot  Springs  Road,  then  east  to 
Sloan's  Bridge,  then  east  along  Sloan 
Road  to  its  intersection  with  Round 
Butte  Road,  then  east  along  Round  Butte 
Road  to  Valley  View  Road,  then  north 
along  Valley  View  Road  to  its 
intersection  with  Kerr  Dam  Road,  then 
north  and  east  to  Poison,  the  point  of 
beginning.  Lands  outside  those 
boundaries  will  close  to  Canada  goose 
hunting  at  sunset  on  January  8,  1995. 

General  Conditions.  Nontribal  hunters 
will  comply  with  all  l)asic  Federal 
migratory  bird  hunting  regulations 
contained  in  50  CFR  Part  20  regarding 
manner  of  taking.  In  addition,  shooting 
hours  are  sunrise  to  sunset  and  each 
waterfowl  hunter  16  years  of  age  or 
older  must  carry  on  his/her  person  a 
valid  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the 
Confederated  Salish  and  Kootenai 
Tribes  also  apply  on  the  reservation. 

(i)  Shoshone-Bannock  Tribes.  Fort 
Hall  Indian  Reservation,  Fort  Hall, 
Idaho  (Nontribal  Hunters) 

Ducks. 
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Season  Dates:  Begin  October  22.  end 
December  19.  199-4. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4.  including  no  more 
than  3  mallards  (only  1  of  which  may 
be  a  femalel.  1  pintail,  1  canvasback  and 
2  redheads.  The  pos.session  limit  is 
twice  the  daily  bag  limit. 

Mergansers. 

Season  Dates:  Begin  October  22.  end 
December  19.  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  5.  and  the  possession 
limit  is  10. 

Coots. 

Season  Dates:  Begin  October  22.  end 
De<:ember  19.  1994. 

Dailv  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25.  and  the  possession 
limit  is  limited  to  the  daily  bag  (25). 

ijeese. 

Season  Dates:  Begin  October  8.  1994. 
end  January  8.  1995. 

Daily  Bag  and  Possession  IJmits:  The 
bag  limit  is  3  in  the  aggregate  of  all 
species,  with  no  more  than  2  white- 
fronted  geese.  The  possession  limit  is 
twice  the  daily  bag  limit. 

Common  Snipe. 

Season  Dates:  Begin  October  22.  end 
Dei;ember  19.  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  8.  and  the  possession 
limit  is  16. 

General  Conditions:  Nonthbal  hunters 
will  comply  with  all  basic  Fedftral 
migratory  bird  hunting  regulations  in  50 
G='R  Part  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or 
older  must  have  in  his/her  possession  a 
valid  Migratory  Bird  Hunting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  face.  Other 
regulations  established  by  the 
Shoshone-Bannock  Tribes  also  apply  on 
the  reservation. 

(i)  Crow  Creek  Sioux  Tribe.  Crow 
Creek  Indian  Reservation,  Fort 
Thompson,  South  Dakota  (Tnbal 
Members  and  Nontnbol  HuntersI 

Ducks. 

Season  Dates:  Begin  Ot:tober  29.  end 
De<:ember  11.  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4.  of  which:  only  1 
may  be  a  female  mallard;  only  1  may  be 
a  canvasback.  only  1  may  be  a  redhead: 
only  1  may  be  a  pintail;  only  2  may  be 
wood  ducks;  and  only  1  may  be  a 
hooded  merganser.  The  possession  limit 
is  8,  the  makeup  of  which  may  be  no 
more  than  twi(»  each  of  the  above. 

Dark  Geese. 

Canada,  Brant  and  White-fronted 
Geese. 

Season  Dates:  Begin  October  9,  1994. 
end  January  1.  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  2  dark  geese,  which 


can  include  no  more  than  1  white- 
fronted  goose  (or  brant).  The  possession 
Umit  is  twice  the  daily  bag  limit. 

Light  Geese. 

Season  Dates:  Begin  Octo^r  9,  1994. 
end  January  1,  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10.  and  the  possession 
limit  is  20. 

General  Conditions:  The  waterfowl 
hunting  regulations  established  by  this 
flnal  rule  apply  only  to  tribal  and  trust 
lands  within  the  external  boundaries  of 
the  reservation.  Tribal  and  nontribal 
hunters  will  comply  with  basic  Federal 
migratory  bird  hunting  regulations  in  50 
CFR  Fart  20  regarding  shooting  hours 
and  manner  of  taking.  In  addition,  each 
waterfowl  hunter  16  years  of  age  or  over 
must  carry  on  his/her  person  a  valid 
Migratory  Bird  Hunting  and 
G>nservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  face.  Special 
regulations  established  by  the  Crow 
Creek  Sioux  Tribe  also  apply  on  the 
reservation. 

(k)  Lower  Brule  Sioux  Tribe,  Lower 
Brule  Beservation,  Lower  Brule,  South 
Dakota  (Tnbal  Members  and  Nontribal 
Hunters} 

Ducks  (including  mergansers). 

Season  Dates:  Begin  October  8.  end 
November  27.  1994. 

Daily  Bog  and  Possession  Limits:  The 
daily  bag  limit  is  4.  including  no  more 
than  1  pintail.  1  mottled  duck,  1 
redhead.  1  canvasback.  2  wood  ducks.  1 
female  mallard  and  1  hooded 
merganser.  The  possession  Umit  is  twice 
the  daily  bag  limit. 

Creese. 

Dark  Geese. 

Season  Dates:  Begin  October  1,  end 
December  25,  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  2  Canada  geese  or  1 
Canada  goose  and  1  white-fronted  goose 
(or  1  brantj.  The  possession  limit  is 
twice  the  daily  bag  limit. 

White  Geese. 

Season  Dates:  Begin  October  1. 1994. 
end  December  25.  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10.  and  the  possession 
limit  is  20. 

General  Conditions:  All  hunters  shall 
comply  with  the  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  Part 
20.  including  the  use  of  steel  shot. 
Nontribal  hunters  are  required  to  have 
in  their  possession  a  validated 
Migratory  Waterfowl  Hunting  and 
Conservation  Stamp  The  Lower  Brule 
Sioux  Tribe  has  an  official  Conservation 
Code  that  hunters  must  adhere  to  when 
hunting  in  areas  subject  to  control  by 
the  tribe. 

(I)  Yankton  Sioux  Tribe.  Marty.  South 
Dakota  (Tnbal  Members  and  Nontnbal 
Hunters) 


Ducks  including  Mergansers. 

Season  Dates:  Begin  October  29,  end 
De<;ember  6.  1994. 

Daily  Bag  and  Possession  LimiL<;:  The 
daily  bag  limit  is  4  ducks,  of  which  only 
1  may  be  a  female  mallard;  only  1  may 
be  a  redhead;  only  1  may  be  a  pintail; 
only  2  may  be  wood  ducks;  and  only  1 
may  be  a  hooded  merganser.  Other 
merganser  species,  than  hooded,  must 
be  included  in  the  duck  limit.  The 
possession  limit  is  8.  the  makeup  of 
which  may  be  no  more  than  double  eavh 
of  the  above  daily  bag  limits. 

Coots. 

Season  Dates:  Begin  October  29,  end 
December  6,  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  15,  and  the  {possession 
limit  is  30. 

Doric  Geese  (Tribal  and  Nontribal). 

Season  Dates:  Begin  October  1,  end 
December  18,  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  2,  which  may  include 
no  more  than  1  white-fronted  goose  (or 
brant).  The  possession  limit  is  twice  the 
daily  bag  limit. 

White  Geese  (Tribal  and  Nontribal). 

Season  Dates:  Begin  October  1 ,  end 
December  18,  1994. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  10,  and  the  possession 
limit  is  20. 

Special  Season:  For  tribal  and 
nontribal  hunters,  a  special  extended 
goose  season  will  be  held  in  the  Chalk 
Rock  Colony  area  of  the  Yankton  Sioux 
Reservation.  This  season  begins  at  the 
close  of  the  regular  goose  season, 
December  19, 1994,  in  Goose  Hunting 
Unit  2  and  extends  through  January  8, 
1995.  Information  on  this  sp>ecial 
season,  including  bag  limits  and  other 
regulations,  may  be  obtained  from  the 
Bureau  of  Indian  Affairs  Office  in 
Wagner,  South  Dakota. 

General  Conditions:  (1)  The  waterfowl 
hunting  regulations  established  by  this 
final  rule  apply  to  tribal  and  trust  lands 
within  the  external  boundaries  of  the 
reservation.  (2)  Tribal  and  nontribal 
hunters  will  comply  with  all  basic 
Federal  migratory  bird  hunting 
regulations  in  50  CFR  Part  20  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  hunter  16 
years  of  age  or  older  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  regulations  established  by  the 
Yankton  Sioux  Tribe  also  apply  on  the 
reservation. 

(m)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Beservation,  Marysville, 
Washington  (Nontribal  Hunters)  i 

Ducks.  I 

Season  Dates:  Begin  November  13, 
1994,  end  January  20. 1995. 


Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4,  of  which  no  more 
than  3  may  be  mallards  (including  only 
1  female).  1  pintail.  1  canvasback  and  2 
redheads.  The  possession  limit  is  tv«ce 
the  daily  bag  limit. 

Coots. 

Season  Dates:  Begin  November  13. 
1994,  end  January  20.  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  25.  and  the  possession 
limit  is  restricted  to  the  daily  bag  limit 
(25). 

Geese. 

Season  Qates:Begin  October  15. 1994. 
end  January  22.  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  4,  and  the  possession 
limit  is  8.  However,  there  are 
restrictions  on  white-fronted  (daily/ 
possession  limits,  2  and  4)  and  snow 
geese  (daily/possession,  3  and  6) 
statewide.  « 

Brant. 

Season  Dates:  Begin  January  7, 1994. 
end  January  22. 1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  2.  and  the  possession 
limit  is  4. 

Snipe. 

Season  Dates:  Begin  November  13, 
1994.  end  February  28.  1995. 

Daily  Bag  and  Possession  Limits:  The 
daily  bag  limit  is  8.  and  the  possession 
limit  is  16. 

General  Conditions:  All  hunters  are 
required  to  adhere  to  shooting  hour 
regulations  of  one-half  hour  before 
sunrise  to  sunset,  and  a  number  of  other 
special  regulations  enforced  by  the 
tribes. 

Dated:  September  8. 1994. 
(ieor^  T.  Frarapton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
p.D.  091694B] 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Closure  of  the  General  category 

fishery. 

SUMMARY:  NMFS  has  determined  that 
the  33  metric  tons  (mt)  set-aside  for  the 
late-season  General  category  quota 
beginning  September  15,  will  be  taken 
by  September  16.  1994.  Therefore,  the 
General  category  fishery  will  be  closed 
effective  at  1200  hours  on  Saturday. 
September  17, 1994,  except  that  8  mt 
will  remain  available  for  the  New  York 
Bight  fishery  beginning  September  20, 
1994.  This  action  is  being  taken  to 
prevent  overharvest  of  the  quota 
established  for  this  fishery. 
EFFECTIVE  DATE:  1200  hours  on 
September  17.  1994,  through  December 
31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kellv,  301-713-2347.  or  Raymond  E. 
Baglin.  508-281-9140. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  Atlantic  bluefin 
tuna  (ABT)  by  persons  and  vessels 
subject  to  U.S.  jurisdiction  are  found  at 
50  CFR  part  285.  Section  285.22 
subdivides  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  recommended  U.S. 
quota  among  the  various  domestic 
fishing  categories. 

Implementing  regulations  for  the 
Atlantic  Tuna  Fisheries  at  50  CFR 
285.22(a)  provide  for  an  annual  quota  of 
531  mt  of  large  medium  and  giant  ABT 
to  be  harvested  from  the  Regulatory 
Area  by  vessels  permitted  in  the  General 
category.  Of  this  amount.  65  mt  are  to 
be  set  aside  for  a  late-season  fishery 
beginning  September  15.  Based  on 


landings  statistics,  the  fishery  was 
closed  on  August  15,  1994,  with  only  23 
mt  remaining  for  the  late-season  set- 
aside.  A  reallocation  of  18  mt  from  the 
reserve  increased  the  set-aside  to  41  mt, 
of  which  33  mt  were  allocated  to 
General  category  fishermen  from  all 
areas  to  be  fished  from  September  15 
through  September  17.  and  8  mt  were 
allocated  to  the  New  York  Bight  fishery 
to  be  fished  from  September  20  until  the 
8  mt  are  taken. 

Based  on  early  landing  reports,  it  has 
been  determined  that  the  late-season 
quota  of  ABT  allocated  for  the  General 
category  will  be  exceeded  by  greater 
than  100  percent  if  the  fishery  remains 
open  for  the  planned  3  days.  However, 
given  the  need  to  provide  sufficient 
notice  to  vessels  already  at  sea,  and  out 
of  equity  and  safety  concerns  for 
fishermen  returning  to  port  with  legally- 
caught  bluefin.  it  has  been  decided  to 
effect  the  closure  as  of  noon  on 
Saturday. 

Fishing  for.  retention  of.  possessing, 
or  landing  large  medium  or  giant  ABT 
by  vessels  in  the  General  category  must 
cease  by  1200  hours  September  17, 
1994.  The  intent  of  this  action  is  to 
prevent  overharvest  of  the  quota  to  such 
an  extent  that  subtractions  of  the 
overage  would  seriously  and  adversely 
impact  the  1995  fishery  for  this 
category. 

This  closure  of  the  late-season 
General  category  fishery  will  not  affect 
the  8  mt  set-aside  for  the  New  York 
Bight  or  other  categories  fishing  for 
ABT.  As  of  this  date,  the  Incidental, 
Angling,  and  Harpoon  categories  remain 
open,  and  the  Purse  Seine  category  is 
subject  to  individual  quotas. 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C  971  et  seq. 
Dated;  September  16. 1994. 
Richard  H.  Schaefier. 

Director,  Office  of  Fisheries  Consen-ation  and 

.Management,  National  Marine  Fisheries 

Senice. 
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Federal  Register 

Vol.  59.  No.  183 

Thursday.  September  22,  1994 


This  secnoo  of  ttw  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
rule  nftaking  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPan92 
[Docket  No.  93-09»-Z1 

Horses  From  Mexico;  Quarantine 
Requirements 

AGENCY:  Animnl  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are^ropnsing  to  amend 
the  n>){ulations  regarding  the 
importation  of  horses  from  Mexico  to 
remove  the  requirement  that  such 
horsos  be  quarantined  fur  not  less  than 

7  days  in  vector-proof  quarantine 
facilities  before  being  imported  into  the 
United  States.  We  believe  this  action  is 
warranted  because  Mexico  has  reported 
no  cases  of  Venezuelan  equine 
encephalomyelitis  (VEE)  in  over  a  year, 
and  it  appears  that  horses  imported 
from  Mexico  without  a  7-day  quarantine 
would  not  pose  a  risk  of  transmitting 
VEE  to  horses  in  the  United  Stales. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
November  21.  1994. 

ADDRESSES:  Please  send  an  original  and 
thr»n!  (opies  of  your  comments  to  Chief, 
Regulatory  Analvsis  and  Development. 
PPD.  APlilS,  USDA,  room  804,  Federal 
Buildii;.;,  &505  Belcrest  Road. 
Hyattsvilie,  MO  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
096—2.  Comments  received  may  be 
inspe<:ted  at  USDA,  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 

8  am.  and  4  30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
coiTuiU'nl  rfiulin^  rtioni 

FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Joyce  Bowling,  Staff  Veterinarian. 
Import-Export  Animals  Staff.  National 
Center  for  Import  and  Export.  Veterinary 


Services.  APHIS,  USDA.  room  764. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsvilie.  MD  20782,  (301)  436-«170. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  92. 
referred  to  below  as  the  regulations, 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products,  including  horses  from  Mexico, 
to  prevent  the  introduction  into  the 
United  States  of  various  animal 
diseases. 

On  August  27,  1993,  we  published  an 
interim  rule  in  the  Federal  Register  (58 
FR  45236-45238,  Docket  No.  93-096-1) 
in  which  we  required  that  horses 
imported  into  the  United  States  from 
Mexico  be  quarantined  for  not  less  than 
7  days  in  a  vector-free  facility.  Prior  to 
our  interim  rule,  horses  intended  for 
importation  from  Mexico  were  not 
required  to  be  held  in  quarantine  for  any 
specified  number  of  days,  but  were 
required,  instead,  to  be  quarantined 
only  long  enough  to  complete  the 
testing  required  by  the  regulations. 

A  7-day  quarantine  became  necessary 
when  the  government  of  Mexico 
reported  that  Venezuelan  equine 
encephalomyelitis  (VEE)  had  been 
detected  in  horses  in  that  country.  VEE 
is  an  equine  viral  disease,  transmitted 
primarily  by  mosquitoes  and  other 
hematophagous  (blood -feeding)  insects, 
particularly  flying  insects,  that  results  in 
a  high  mortality  rate  in  animals  infected 
with  the  disease.  Although  tests  exist  for 
the  presence  of  VEE  in  horses,  the  tests 
currently  available  may  yield  positive 
results  for  horses  that  have  been 
vaccinated  for  VEE  but  that  are  not 
otherwise  affected  with  the  disease  The 
most  efficient  method  for  initial 
identification  of  horses  thiit  may  be 
infected  with  VEE  is  observation  of  the 
horses  for  clinical  signs  of  the  disease. 
A  horse  will  usually  exhibit  signs  of 
VEE  within  2-5  days  after  contracting 
the  disease.  Seven  days  is  considered 
the  length  of  time  necessary  to  ensure 
that  any  clinical  signs  of  VEE  manifest 
themselves. 

In  this  document,  we  are  proposing  to 
remove  the  requirement  that  horses 
from  Mexico  be  quarantined  for  not  less 
than  7  days.  We  believe  the  removal  of 
this  requirement  is  warranted  because 
Mexico  appears  to  be  free  of  VEE. 

The  last  case  of  VEE  in  Mexico  was 
reported  in  July  1993.  Following  the* 


initial  outbreak  of  VEE  in  the  Mexican 
State  of  Chiapas  in  June  1993.  the 
Government  of  Mexico  instituted 
emergency  measures  to  locate,  contain, 
and  eradicate  the  disease.  These 
emergency  measures  included  the 
following.  Activation  of  the  country's 
animal  health  emergency  group; 
organization  of  groups  such  as  regional 
livestock  associations  and  State 
authorities;  establishment  of 
quarantines  in  areas  in  which  the 
disease  was  known  to  exist;  vaccination 
of  horses  in  affected  areas;  traceback  of 
horses  that  might  have  been  moved  from 
affected  areas  before  quarantine 
measures  were  established;  and 
increased  surveillance  in  States 
surrounding  the  affected  areas.  Based  on 
these  considerations,  the  government  of 
Mexico  has  requested  that  the  U.S. 
Department  of  Agriculture  consider 
Mexico  to  be  free  of  VEE. 

Based  on  the  documentation 
submitted  by  the  government  of  Mexico, 
it  appears  that  no  horses  in  that  country 
are  affected  with  VEE.  (This 
documentation  is  available,  upon 
written  request,  from  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.)  Therefore,  we  are  proposing 
to  amend  §  92.324  of  the  regulations  to 
remove  the  requirement  that  horses 
intended  for  importation  from  Mexico 
be  quarantined  for  not  less  than  7  days 
before  being  imported  into  the  United 
States. 

We  are  also  proposing  to  remove  the 
requirement  in  §92.324  that  horses  from 
Mexico  intended  for  importation  into 
the  United  States  through  land  border 
ports  be  quarantined  in  Mexico  at  a 
facility  approved  by  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and 
constrtcted  so  as  to  prevent  the  entry  of 
mosquitoes  and  other  hematophagous 
insects.  This  requirement  was  necessary 
when  VEE  was  known  to  exist  in  horses 
in  Mexico,  but  we  believe  it  is 
unnecessary  now  that  Mexico  appears  to 
be  free  of  VEE. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866.  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 


In  accordance  with  the  Regulatory 
Flexibility  Act.  we  have  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
regarding  the  impact  of  this  proposed 
rule  on  small  entities.  We  do  not 
currently  have  all  the  data  necessary  for 
a  comprehensive  analysis  of  the  effects 
of  this  rule  on  small  entities.  Therefore. 
we  are  inviting  comments  concerning 
potential  impacts.  In  particular,  we  are 
interested  in  determining  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from 
implementation  of  this  proposed  rule. 

In  accordance  with  21  U.S.C.  Ill,  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  to  prevent  the 
introduction  or  dissemination  of  any 
contagious,  infectious,  or  communicable 
disease  of  animals  from  a  foreign 
country  into  the  United  States.  In 
accordance  with  21  U.S.C.  102.  the 
Secretary  of  Agriculture  is  authorized  to 
quarantine  livestock  imported  into  the 
United  States. 

This  proposed  rule  would  remove  the 
requirement  that  horses  imported  from 
Mexico  be  quarantined  for  7  days  at 
vector-proof  quarantine  facilities.  We 
believe  this  action  is  warranted  because 
it  appears  that  Mexico  is  free  of 
Venezuelan  equine  encephalomyelitis 
(VEE).  and  that  horses  imported  from 
Mexico  without  a  7-day  quarantine 
would  not  pose  a  risk  of  transmitting 
VEE  to  horses  in  the  United  States. 

Compared  with  the  5-month  period 
from  October  1992  through  February 
1993  (pre-interim  rule),  there  was  a 
significant  decline  in  the  number  of 
horses  imported  from  Mexico  during  the 
period  from  October  1993  through 
February  1994  (following  publication  of 
the  interim  rule).  During  the  1992/1993 
5-month  period,  there  were  3,772  horses 
imported  from  Mexico,  compared  with 
only  125  during  the  1993/1994  5-month 
period.  It  is  reasonable  to  assume  that 
the  additional  costs  associated  with  the 
quarantine  were  at  least  partially 
responsible  for  the  reduction  in  the 
number  of  horses  imported  during  the 
1993/1994  period. 

There  is  a  $50  hourly  fee  for 
inspection  services  conducted  in 
Mexico  by  APHIS  veterinary  medical 
officers  (in  addition  to  an  APHIS  per 
horse  charge  of  $28.50).  Assuming  that 
APHIS  services  would  be  rendered  for  2 
hours  during  each  day  of  quarantine, 
and  assuming  an  average  quarantine 
period  of  3  days  prior  to  the  VEE 
interim  rule  and  7  days  following  the 
interim  rule,  the  reduction  in  user  fee 
costs  from  the  lifting  of  the  restrictions 
due  to  VEE  would  be  about  $400  per 
shipment  ($700  minus  $300).  For  an 
average  shipment  of  40  horses,  the 


savings  in  fees  would  be  about  $10  per 
head 

Other  quarantine  costs,  such  as  for 
feed  and  handling,  could  also  be 
expected  to  decrease  by  more  than  one- 
half  if  the  7-day  quarantine  is  no  longer 
required  Whereas  quarantine  costs 
prior  to  the  interim  rule  averaged  about 
$3  per  head  per  day,  we  estimate  that 
during  the  period  following  the  interim 
rule,  these  charges  increased  to  between 
$5  and  $10  per  day.  due  to  additional 
precautionary  measures.  Again 
assuming  a  3-day  pre-interim  rule 
quarantine,  the  savings  in  charges  by 
removing  the  7-day  quarantine 
requirement  would  be  between  $26  and 
S61  per  head  (S35  minus  $9.  and  $70 
minus  $9). 

With  the  combined  savings  of  reduced 
user  fees  and  other  quarantine  charges, 
the  removal  of  the  VEE  quarantine 
requirements  would  reduce  importers' 
costs  by  an  estimated  $36  to  $71  per 
head.  Based  on  the  average  1992  price 
of  $310  per  head  for  horses  imported 
from  Mexico,  these  reduced  costs  would 
represent  a  savings  of  between  1 1  and 
23  percent  of  the  value  of  each  horse. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  92 

Animal  disease.  Imports,  Livestock. 
Poultry  and  poultry  products. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 

Accordingly.  9  CFR  part  92  would  be 
amended  as  follows: 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRV  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS.  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

1.  The  authority  citation  for  part  92 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306: 
21  U.S.C.  102-105.  111.  1148.  134a,  134b. 


134c.  134d.  134f.  135.  136.  and  136a.  31 
V  S.C.  9701.  7  CFR  2  17,  2  51.  371  2(d) 

§92.308    [Amended] 

2.  In  §92.308.  paragraph  (a)(1)  would 
be  amended  by  removing  the  reference 
"§92.317"  and  adding  in  its  place  the 
reference  "§§  92.317  and  92.324" 

§92.324    [Amended] 

3.  In  §  92.324.  the  first  sentence 
would  be  amended  by  removing  the 
words  ",  for  not  less  than  7  days  and  ' 
and  by  removing  the  words  "approved 
by  the  Administrator  and  constructed  so 
as  to  prevent  tlie  entry  of  mosquitoes 
and  other  hematophagous  ins<*cts" 

§92.326    [Amended] 

4.  In  §  92.326,  the  first  sentence 
would  be  amended  by  removing  the 
reference  "92.323.  and  92.324"  and 
adding  in  its  place  the  reference  "and 
92.323". 

Done  in  Washington.  DC.  this  15th  day  of 
September  1994. 

Terrv'  L.  Medley. 

Acting  Administmtor.  Animal  ay.d  Plant 
Health  Inspection  Senice. 
|FR  Dcx:  94-23468  Filed  9-21-94;  8:45  anil 
BILUNG  CODE  3410-34-P 


RESOLUTION  TRUST  CORPORATION 

12  CFR  Pan  1635 

RIN  3205-^A24 

Claims  Based  Upon  Acts  or  Omissions 
of  the  Receiver 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  is  proposing  to  adopt 
a  rule  setting  forth  procedures 
applicable  to  administrative  claims 
based  upon  acts  or  omissions  of  the  RTC 
as  receiver.  The  fule  is  intended  to 
inform  potential  claimants  of  the 
circumstances  under  which  the  RTC 
will  consider  claims  based  upon  acts  or 
omissions  of  the  receiver  to  be  iiinely 
filed  and  to  clarify  when  suit  may  be 
filed  on  these  claims.  The  rule  will  thus 
inform  and  remind  potential  claimants 
of  the  deadlines  applicable  to  claims 
and  suits  based  upon  acts  or  omissions 
of  receivers.  Comm.ents  received  from 
the  public  will  be  considered  in 
determining  the  form  of  a  final  rule. 
DATES:  Comments  must  be  received  on 
or  before  October  24.  1994. 
ADDRESSES:  Written  comments 
concerning  the  proposed  rule  should  be 
addressed  to  John  M.  Buckley.  Jr., 
Secretary,  Resolution  Trust  Corporation. 
801  17th  Street.  NW.,  Washington,  DC 
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20434-0001.  Comments  may  be  hand- 
delivered  to  Room  321  on  business  days 
between  9  a.m.  and  5  p  m.  Comments 
may  also  be  inspected  in  the  Public 
Reading  Room.  801  17th  Street,  NW  . 
l)etween  9  a.m.  and  5  p.m.  on  business 
days.  (Telephone  number  202-416- 
6940,  FAX  number:  202-416-4753. 
These  are  nof  toll-free  numbers.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Munsell  St.  Clair  tCounsel),  telephone 
202-736-3034. 

SUPPtEMENTARY  INFORMATION:  12  U.S.C. 
182Ud)(13)(D)  deprives  all  courts  of 
jurisdiction  over,  infer  alia,  any  claim  or 
action  seeking  payment  from,  or  a 
determination  of  rights  with  respect  to. 
the  assets  of  an  insured  depository 
institution  for  which  the  RTC  has  been 
appointed  receiver  and  any  claim 
relating  to  any  act  or  omission  of  the 
RTC  as  receiver,  unless  the  claims 
process  described  in  12  U.S.C.  1821(d) 
has  first  been  comphed  with. 

The  legislative  history  of  12  U.S.C 
1821(d)  reveals  that  the  dual  puq>ose 
behind  requiring  exhaustion  of  claims 
before  siiit  can  be  filed  is;  (1)  To 
minimize  costs  to  the  receivership  estate 
and  to  the  legitimate  claimants  who 
share  in  the  distributions  from  the 
estate,  and  (2)  to  minimize  the  burden 
on  federal  courts  by  avoiding  needless 
litigation.  H.R.  Rep.  No.  101-54(1).  101st 
Cong.,  1st  Sess.  2.  reprinted  in  1989  U.S. 
CODE  CONG  &  ADMIN  NEWS  215. 
These  purposes  are  fulfilled  by 
requiring  that,  before  suit  can  bt;  filed, 
the  receivership  claims  process  must  be 
exhausted  with  respect  to  claims  based 
upon  acts  or  omissions  of  the  RTC  as 
receiver,  since  litigation  and  its 
accompanying  burden  on  the 
receivership  estate  and  the  courts  may 
be  avoided  if  the  receiver  is  given  an 
initial  opportunity  to  allow  meritorious 
claims  outside  of  litigation. 

Thus,  both  the  hterai  terms  of  12 
use.  1821(d)(13)(D)  snd  the  purposes 
of  the  statute  make  it  clear  that  no  suit 
can  be  maintained  against  the  RTC  as 
receiver  based  upon  any  act  or  omission 
of  the  RTC  as  receiver  unless  and  until 
the  claims  process  has  been  pursued. 

As  of  March  31.  1994.  the  RTC  held 
over  533,000  assets,  such  as  real  estate, 
mortgages  and  deeds  of  trust,  and 
commercial  and  consumer  loans.  The 
RTC],  as  receiver,  has  entered  into  and 
will  continue  to  enter  into  numerous 
contracts  for  the  sale  of  these  assets.  In 
addition,  the  RTC.  as  receiver,  enters 
into  many  other  contracts  relating  to  its 
operations.  Further,  many  additional 
claims  arise  relating  to  the  conduct  of 
receivership  affairs. 

Because  of  the  number  of  contracts 
that  the  RTC  enters  Into  as  receiver  and 


because  the  RTC,  as  receiver,  acts  in  a 
wide  variety  of  ways,  disputes 
necessarily  arise  between  the  RTC  and 
other  persons.  In  order  to  fulfill  the 
pur{X>ses  of  the  claims  process  set  forth 
in  12  use.  1821(d),  the  RTC  is 
promulgating  this  proposed  rule  setting 
forth  procedures  apphcable  to  claims 
based  upon  acts  or  omissions  of  the  RTC 
as  receiver.  (The  proposed  rule  does  not 
address  claims  against  the  RTC  in  its 
corporate  capacity.)  When  final,  this 
rule  will  replace  the  Interim  Statement 
of  PoUcy  Regarding  Procedures  to  be 
Used  with  Regard  to  Claims  Based  upon 
Acts  or  Omissions  of  the  Receiver.  59 
FR  10663  (March  7,  1994),  which  will 
be  superseded  in  its  entirety. 

Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act,  the  RTC 
hereby  certifies  that  this  proposal  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  1635 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  the  Resolution  Trust 
Corporation  proposes  to  add  part  1635 
to  title  12,  chapter  XVI.  of  the  Code  of 
Federal  R«»Rulations  to  read  as  follows: 

PART  163S     CLAIMS  BASED  UPON 
ACTS  OR  OMISSIONS  OF  THE 

RECEIVER 

1635  1     Definitions. 

1635  2     Period  to  file  claims. 

1635  3     ProcaduTM. 

Authority:  12  U  S.C  1441a(b)(4)(A). 
(11)(A).  1821(d)(1).  (3«A)  and  (4)(A). 

f  1635.1     O«f)nmons. 

(a)  Claim.  For  purposes  of  12  U.S.C. 
1821(d)(3)  through  (13)  and  this  part,  a 
claim  shall  include  any  claim,  cause  of 
action,  complaint,  counterclaim, 
crossclaim.  third-parly  claim, 
affirmative  defense,  or  demand  or 
request  for  refief,  whether  monetary  or 
non-monetary,  legal  or  equitable, 
brought  by  any  person  or  entity 
whatsoever  (regardless  of  whether  the 
person  or  entity  is  or  was  a  creditor  or 
debtor  of  the  receivership  or  of  the 
institution)  that: 

(1)  Seeks  payment  from,  or  a 
determination  of  rights  with  resp)ect  to, 
the  assets  of  any  institution  for  which 
the  RTC  has  been  appointed  receiver 
(including  assets  which  the  RTC  may 
acquire  frxim  itself  as  receiver)  or 

(2)  Relates  to  any  act  or  omission  of 
the  institution  or  the  receiver. 


(b)  Institution.  For  purposes  of  12 
U.S.C  1821(d)(3)  through  (13)  and  this 
part,  an  institution  or  a  depository 
institution  shall  include  the  RTC  as 
conservator  of  the  institution. 

(c)  Post-Receivership  Claim.  A  Post- 
Receivership  Claim  means  any  claim 
based  upon  any  act  or  omission  of  the 
RTC  as  receiver.  A  Post-Receivership 
Claim  includes,  but  is  not  limited  to, 
any  claim  alleging  a  tortious  act  or 
omission  by  the  receiver,  any  claim 
based  upon  an  agreement  of  the 
receiver,  any  claim  based  upon  an  act  or 
omission  of  the  receiver  with  respect  to 
an  executory  agreement  or  unexpired 
lease  of  the  institution,  any  claim  based 
uf>on  a  repudiation  by  the  receiver  of 
any  agreement  or  lease,  and  any  claim 
alleging  a  violation  of  law  by  the 
receiver;  provided,  that  Post- 
Receivership  Claims  shall  include  only 
claims  that  were  not  in  existence  as  of 
the  date  of  the  receiver's  appointment 
and  that  rely  for  their  existence  upon  an 
act  or  omission  of  the  RTC  as  receiver. 
A  Post-Receivership  Claim  shall  not 
include  any  claim  in  existence  as  of  the 
date  of  the  appointment  of  the  receiver, 
regardless  of  whether  the  claim  was 
then  contingent,  unliquidated,  not 
matured  or  not  known  or  discovered. 

§1835.2    Period  to  file  claims. 

(a)  In  general.  Any  Post-Receivership 
Claim  must  be  filed  with  the  receiver 
within  the  time  limits  set  forth  in  this 
section  or  the  claim  shall  be  disallowed, 
the  disallowance  shall  be  final,  and  the 
claimant  shall  have  no  further  rights  or 
remedies  with  respect  to  the  claim. 

(b)  Pre-existing  contracts.  If  a  Post- 
Receivership  Claim  is  based  on  a 
contract  that  is  in  writing,  that  was 
entered  into  with  the  RTC  as  receiver  or 
as  conservator  prior  to  (THE  EFFECTIVE 
DATE  OF  THE  HNAL  RULE],  and  that 
contains  any  term  or  provision  requiring 
that  the  claim  be  filed  with  or  presented 
to  the  institution  or  to  the  RTC  as 
conservator  or  receiver  within  a  certain 
period  of  time  or  by  a  certain  date,  then 
the  claim  must  be  filed  by  the  earfiest 

of  the  following  dates: 

( 1 )  The  date  or  time  set  forth  in  the 
contract; 

(2)  The  90th  day  after  the  RTC  first 
publishes  notice  of  its  intention  to 
terminate  the  receivership;  or 

(3)  The  date  established  by  any 
applicable  statute  of  Umitations. 

fc)  Notice.  If  the  receiver  mails  a 
notice  to  a  claimant  requiring  that  a 
Post-Receivership  Claim  with  proof  be 
filed  by  a  certain  date,  then  the  claim 
must  be  filed  by  the  date  set  forth  in  the 
notice  or  by  the  date  estabUshed  by  any 
applicable  statute  of  limitations, 
whichever  occurs  first  (unless  the  claim 


is  based  upon  a  contract  meeting  the 
description  set  forth  in  paragraph  (b)  of 
this  section,  in  which  case  the  time 
limits  set  forth  in  paragraph  (b)  apply). 
The  date  set  forth  in  the  notice  shall  be 
not  less  than  90  days  after  the  notice  is 
mailed  (and  may  be  later  than  the  date 
established  pursuant  to  12  U.S.C. 
1821(d)(3)(B)(i)). 

(d)  All  other  cases.  In  all  cases  other 
than  those  described  in  paragraphs  (b) 
and  (c)  of  this  section,  a  Post- 
Receivership  Claim  must  be  filed  by  the 
90th  day  after  the  RTC  first  publishes 
notice  of  its  intention  to  terminate  the 
receivership  or  by  the  date  established 
by  any  applicable  statute  of  Umitations, 
whichever  occurs  first. 

(e)  No  extension  to  file  claims  subject 
to  bar  of  12  U.S.C.  1821(d)(3)(B)(i)  or 
1821(d)(5)(C).  This  secUon  shall  apply 
only  to  Post-Receivership  Claims  and 
shall  not  apply  to  and  shall  not  be 
construed  as  extending  the  period  to  file 
claims  described  in  12  U.S.C 
1821(d)(3)(B)(i)  or  1821(d)(5)(C)  for  any 
other  claim. 

§1635.3    Procedures. 

(a)  Applicability  of  12  U.S.C.  1821(d). 
The  applicable  portions  of  12  U.S.C. 
1821(d)  shall  govern  any  Post- 
Receivership  Claim  that  is  filed  with  the 
receiver.  No  suit  upon  any  Post- 
Receivership  Claim  may  be  filed  or 
maintained  until  the  claims  process  has 
been  exhausted.  Any  suit  filed  must  be 
filed  in  the  courts  and  in  accordance 
with  the  time  limits  specified  in  12 
U.S.C.  1821(d)(6)  (or  1821(d)(8).  when 
appropriate).  12  U.S.C.  1821(d)(6) 
requires,  inter  alia,  that  suit  be  filed  in 
the  district  or  territorial  court  of  the 
United  States  for  the  district  within 
which  the  depository  institution's 
principal  place  of  business  is  located  or 
the  United  States  District  Court  for  the 
District  of  Columbia  before  the  end  of 
the  60-day  period  beginning  on  the 
earlier  of  the  following: 

(1)  The  end  of  the  180-day  period  (or 
any  mutually  agreed  upon  extension 
thereoO  provided  in  12  U.S.C 
1821(d)(5)(A)(i)  for  the  receiver  to 
consider  the  claim;  or 

(2)  The  date  of  any  notice  of 
disallowance  of  such  claim  pursuant  to 
12  U.S.C  1821(d)(5)(A)(i). 

(b)  Contractual  provisions  requiring 
forbearance  from  suit.  If  a  claim  is  based 
upon  a  written  contract  that  was  entered 
into  the  RTC  as  receiver  prior  to  [THE 
EFFECTIVE  DATE  OF  THE  FINAL 
RULE)  and  that  contains  any  term  or 
provision  requiring  the  claimant  to 
forebear  from^filing  suit  for  any  period 
of  time  les ;  than  180  days  after  first 
presenting  or  filing  a  claim  with  the 
RTC  or  receiver,  then  the  claimant  may. 


but  need  not.  treat  the  failure  of  the  RTC 
or  receiver  to  allow  or  disallow  the 
claim  prior  to  the  end  of  the  contractual 
forbearance  period  as  a  disallowance 
pursuant  to  12  U.S.C.  1821(d)(5)(A)(i) 
entitling  the  claimant  to  file  suit  within 
60  days  after  the  end  of  the  contractual 
forbearance  period.  If  the  claimant  does 
not  elect  to  treat  the  failure  of  the  RTC 
or  receiver  to  allow  or  disallow  the 
claim  prior  to  the  end  of  the  contractual 
forbearance  period  as  a  disallowance, 
then,  in  order  to  preserve  its  claim,  the 
claimant  must  file  suit  in  the 
appropriate  federal  court  during  the  60- 
day  period  beginning  on  the  earlier  of: 

(1)  The  end  of  the  180-day  period  (or 
any  mutually  agreed  upon  extension 
thereof)  beginning  on  the  date  the  claim 
is  filed;  or 

(2)  The  date  of  any  actual  notice  of 
disallowance  of  such  claim. 

By  Order  of  the  Deputy  and  Acting 
Chief  Executive  Officer  of  the 
Resolution  Trust  Corporation. 

Dated  at  Washington.  DC,  this  14th  day  of 
September  1994 

Resolution  Trust  Corfxjration. 

John  M.  Buckley,  )r.. 

Secretary. 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  34-34681;  35-26127;  IC- 
20557;  File  No.  S7-21-94] 

RIN  3235-AF66 

Ownership  Reports  and  Trading  by 
Otficers,  Directors  and  Principal 
Security  Holders 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  Rule;  Extension  of 
Comment  Period  and  Further  Request 
for  Comment. 

SUMMARY:  In  connection  with  proposals 
issued  on  August  10,  1994,  Release  No. 
34-34514  [59  FR  42449)  (the  "Proposing 
Release"),  the  Commission  today  is 
requesting  further  comment  on  the 
treatment  of  compensatory  cash-only 
instruments  under  its  rules  regarding 
the  filing  of  ownership  reports  by 
officers,  directors,  and  principal 
security  holders,  and  the  exemption  of 
certain  transactions  by  those  persons 
from  the  short-swing  profit  recovery 
provisions  of  Section  16  of  the 
Securities  Exchange  Act  of  1934 
("E.xchange  Act").  The  comment  period 


for  the  Proposing  Release  also  is 
extended  until  November  1,  1994. 
DATES:  Comments  should  be  received  on 
or  before  November  1,  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  tripUcate  to  Jonathan  G. 
Katz.  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Comment 
letters  should  refer  to  File  No.  S7-21- 
94.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington.  D.C.,  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Krauskopf  or  Mark  W.  Green, 
Office  of  Chief  Counsel,  at  (202)  942- 
2900,  or  Elizabeth  M.  Murphy,  Office  of 
Disclosure  Pohcy,  at  (202)  942-2910, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C 
20549. 

SUPPLEMENTARY  INFORMATION:  On  August 
10,  1994.  the  Commission  released  for 
public  comment  proposals  to  amend 
certain  of  its  rules  under  Section  16  '  of 
the  Exchange  Act.^  The  Commission 
now  seeks  to  clarify  and  ampUfy  certain 
comment  requests  made  in  the 
Proposing  Release.  Specifically,  the 
Commission  is  soliciting  additional 
comment  with  respect  to  Rule  16a- 
l(c)(3).3  which  excludes  cash-only 
instruments  from  the  definition  of 
"derivative  securities"  if  they  meet 
certain  conditions. 

The  current  Rule  16a-l (c)(3) 
definitional  exclusion  covers  any 
compensatory  instrument  issued  in  an 
employment  context  that  can  be 
redeemed  or  exercised  solely  for  cash, 
provided  that  the  instrument  either:  (1) 
Is  awarded  under  an  employee  benefit 
plan  that  satisfies  certain  conditions 
prescribed  by  Rule  16b-3;  *  or  (.i)  can  be 
redeemed  or  exercised  only  upon  a 
fixed  date  or  dates  at  least  six  months 
from  the  date  of  the  award,  or  incident 
to  death,  retirement,  disability  or 
termination  of  emplovinent.^  Both 
prongs  of  this  exclusion  are  based  on 
the  principle  that  removal  of  the 
insider-recipient's  discretion  with 
respect  to  the  timing  of  grant  and/or 
realization  of  a  cash-only  instrument 
would  minimize  the  opportunity  for 
speculative  abuse  that  Section  16  was 
designed  to  prevent. 

As  proposed  to  be  amended  in  the 
Proposing  Release,  the  Rule  16a-l (c)(3) 


'  15  U.S.C.  78p  (1988). 

» 15  U  S.C.  78a  ef  s«j  (19881 

M7CFR240.16a-l(c)(3). 

•Rule  16a-l(c)(3)(i)  (17  CFR  240  16a-l(c)(3)(i)| 

'Rule  16a-l(c)(3Kii)|l' CFR  240  16a-l(c){31(iil! 
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exclusion  would  extend  (u  all 
compensatory  cash-only  instruments 
issued  pursuant  to  an  employer- 
employee  relationship,  even  if  the 
Insider-recipient  could  control  or 
Influence  the  timing  of  such  an 
instrument's  grant  or  payout.  In 
soliciting  public  comment,  the 
Commission  urged  commenters  to 
address  whether 

There  (is)  any  basis  for  according  disparate 
treatment,  for  reporting  and/or  short-swing 
pront  purposes,  to  equity-twsed  securities 
depending  on  whether  they  are  settled 
exclusively  in  cash  or  slock  (or  in  either 
stock  or  cash),  where  both  types  of  derivative 
securities  provide  identical  opportunities  for 
proflt  predicated  on  the  underlying  stock 
price  movement  II.* 

As  reflected  in  the  above-quoted 
request  for  comment,  the  Commission  is 
interested  in  comments  on  whether  the 
current  definitional  exclusion  for 
compensatory  cash-only  instruments 
codifiod  in  Rule  16a-l(c)(3)  is 
appropriate.  The  Commission  is 
Interested  in  determining  whether,  for 
example,  stock  appreciation  rights 
("SARs")  that  have  a  multi-year  term 
and  may  be  exercised  at  the  volition  of 
the  insider-recipient  may  provide 
opportunities  for  speculative  profit  that 
are  identical,  regardless  of  whether  the 
SARs  are  payable  exclusively  in  cash, 
stock,  or  some  combination  of  the  two 
and,  from  the  perspective  of 
shareholders  and  analysts,  have  the 
same  Section  16(a)''  informational 
value. 

Accordingly,  in  addition  to 
considering  the  proposals  and 
alternatives  addressed  in  the  Proposing 
Release,  the  Commission  invites 
commenters  to  express  their  views  on 
whether  the  current  exclusions  for  cash- 
only  Instruments  set  forth  in  Rules  16a- 
l(c)(3)(i)  and  (ii).  resf)ectively.  are 
overly  broad  in  light  of  the  purposes  of 
Section  16.  and  thus  should  be  limited 
to  a  smaller  class  of  such  instruments. 
In  responding  to  this  question, 
commenters  should  discuss  whether 
any  continued  exclusion  for  cash-only 
compensatory  instruments  should  be 
limited  to  those  for  which  the  timing  of 
settlement  is  not  subject  to  the  insider's 
volition.  For  example,  should  Rule  16a- 
l(c)(3)(i)  be  rescinded,  so  the  exemption 
would  be  available  only  if  the 
instrument  met  the  fixed-date 
conditions  of  Rule  16a-l(c)(3)(ii)?  If  an 
exemption  for  cash-only  instruments  is 
appropriate,  should  it  be  made  available 
only  under  the  short-swing  profit 
recovery  provision  of  Seclion  ISlb)," 


rather  liian  also  pruviduig  an  exemption 
from  the  reporting  requirements  of 
Section  16(a)?  If  a  separate  Section  16(a) 
exclusion  is  retained  for  certain 
compensatory  cash-only  instrvunents, 
comment  is  sought  on  whether  it  should 
be  recast  as  an  exemptive  rule,  rather 
than  the  current  rule,  which  excludes 
these  instruments  from  the  definition  of 
"derivative  securities"  and  therefore 
from  the  class  of  "equity  securities" 
covered  by  Section  16. 

Were  the  Commission  to  eliminate  the 
definitional  exclusion  for  volitional 
compensatory  cash-only  instruments, 
transactions  involving  these  instnmients 
would  be  reportable  under  Section  16(a) 
but  still  could  qualify  for  Section  16(b) 
exemptive  treatment.  Specifically,  Rule 
16b-3  coverage  would  be  available  for 
these  instruments  if  all  applicable 
conditions  were  satisfied,  including 
non-transferabihty  (if  retained  as  a 
condition'),  six-month  holding  period, 
shareholder  approval,  disinterested 
administration  (or  formula),  and 
window-period  settlement.  Comment  is 
requested  as  to  whether  fewer  or 
additional  conditions  should  be 
imposed  as  a  prerequisite  to  Rule  16b- 
3  qualification  of  cash-only  instruments. 
Or  should  a  separate  exemption  from 
Section  16(b)  be  created  for  the  grant 
and/or  settlement  of  these  instruments? 
If  so,  what  exemptive  conditions  would 
be  necessary  and  appropriate  in 
furtherance  of  the  purpose  of  Section 
16(b)? 

In  order  to  give  commenters  sufficient 
time  to  consider  this  request  for  further 
comment,  the  comment  period  on  the 
Proposing  Release  is  extended  to 
November  1,  1994. 

Dated:  September  16.  1994. 

By  the  Commission. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
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LIBRARY  OF  CONGRESS 

36  CFR  Part  701 
[Docket  No.  LOC  94-3] 

Credit  and  Recognition  Policy  on  ttie 
Use  of  the  Library  of  Congress  Name, 
Seal,  or  Logo 

agency:  Library'  of  Congress. 
ACTION:  Proposed  niles. 

summary:  The  Library  of  Congress 
proposes  to  revise  its  poUcy  on  the  use 
of  its  name.  seal,  or  logo  to  assure  that 


* Scr  PropokiQg  RelMM.  Section  0.). 


the  Library  of  Congress  is  properly  and 
appropriately  identified  and  credited  as 
a  source  of  materials  in  pubhcations 
that  rely  on  Library  resources,  so  that 
the  public  may  know  that  the  resources 
in  its  national  library  are  being  used 
productively  and  in  fulfillment  of  its 
mission. 

DATES:  Comments  should  be  received  on 
or  b*>fore  October  24,  1994. 

ADDRESSES:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail  to:  Library  of  Congress,  Mail 
Code  1050.  Washington,  DC.  20540.  If 
delivered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  James  Madison  Memorial 
Building,  Room  LM-601,  First  and 
Independence  Avenue,  S.E., 
Washington,  D.C  20540-1050,  (202) 
707-6316. 

FOR  FURTHER  INFORMATKX  CONTACT: 
Johnnie  M.  Barksdale,  Regulations 
Officer,  Office  of  the  General  Counsel, 
Library  of  Congress,  Washington,  D.C. 
20540-1050.  Telephone  No.  (202)  707- 
1593. 

SUPPLEMENTARY  iNFORMATKJN:  Under  the 
authoniy  of  2  U.S.C.  1  Jb.  the  Librarian 
of  Congress  is  authorized  to  make  rules 
and  regulations  for  the  government  of 
the  Libr8U7.  18  U.S.C.  1017  contains 
criminal  provisions  on  the  misuse  of 
official  U.S.  Government  seals.  Part  701 
is  revised  to  clarify  the  boundaries  of 
when  and  how  much  credit  or 
recognition  the  Library  of  Congress 
should  appropriately  receive  when  its 
name,  seal,  or  logo  are  used  in 
conjunction  with  a  commercial  product. 
It  outlines  also  the  current 
circimistances  under  which  the  use  of 
both  the  name  and  seals  of  the  Library 
may  be  granted  and  the  procedures  for 
doing  so.  This  part  combines  and 
revises  the  provisions  set  forth  in  parts 
701.35  and  701.36  of  36  CFR  Chapter 
VII.  Part  701.36  of  36  CFR  Chapter  VII, 
Use  of  the  Seal  of  the  Library  of 
Congress  and  the  Library  of  Congress 
Trust  Fund  Board,  will  be  removed. 

List  of  Subjects  in  36  CFR  Part  701 

Libraries,  Seals  and  insignias. 

Proposed  Regulation 

In  consideration  of  the  foregoing  the 
Library  of  Congress  proposes  to  amend 
Part  701  of  36  CFR  to  read  as  follows: 

PART  701— PROCEDURES  AND 
SERVICES 

1.  The  authority  citation  for  part  701 
is  revised  to  read  as  follows: 

Authority:  Sec.  1.  29  Stat.  &44.  546;  2 
U.S.C  136;  18  use.  1017 
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2  Section  701.35  is  revised  to  read  as 
follows: 

§  701  35    Credit  and  Recognition  Policy  on 
ttw  Use  of  the  LU>rary  Name,  Seal,  or  Logo. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  assure  that  the  Library  of  Congress 
is  properly  and  appropriately  identified 
and  credited  as  a  source  of  materials  in 
publications  that  rely  on  Library 
resources,  so  that  the  pubUc  may  know 
that  the  resources  in  its  national  library 
are  being  used  productively  in 
fulfillment  of  its  mission. 

(b)  Definitions.  (1)  Publication  means 
any  tangible  expression  of  words  or 
thoughts  in  any  form  or  format, 
including  print,  sound  recording, 
television,  optical  disc,  software,  online 
delivery,  or  other  technology  now 
known  or  hereinafter  created.  It 
includes  the  whole  range  of  tangible 
products  from  simple  signs,  posters, 
pamphlets,  and  brochures  to  books, 
television  productions,  and  movies. 

(2)  Internal  Library  publication  means 
a  publication  over  which  any  unit  of  the 
Library  has  complete  or  substantial 
control  or  responsibility. 

(3)  Collaborative  publications  means 
those  in  which  any  unit  of  the  Library 
is  providing  more  than  routine 
assistance.  The  assistance  may  be 
pursuant  to  a  formal  agreement  or  may 
simply  be  an  extensive  courtesy. 

(4)  Commercial  publications  means 
those  known  or  likely  to  involve 
subsequent  mass  distribution,  whether 
by  a  for-profit  or  not-for-profit 
organization  or  individual. 

(5)  Noncommercial  user  means  an 
individual  whose  publication  includes  a 
significant  number  of  Library  references, 
but  the  intended  purpose  of  which  is 
personal,  scholarly,  or  noncommercial. 

(6)  Official  Library  logo  means  any 
official  seal  of  the  Library. 

(c)  Credit  and  recognition  policy.  (1) 
The  name  "Library  of  Congress,"  or  any 
abbreviation  thereof,  shall  be  used 
officially  to  represent  the  Library  of 
Congress  and  its  programs,  projects, 
functions,  activities,  or  elements 
thereof.  The  Library's  name  shall  be 
used  only  when  it  is  in  the  interest  of 
the  Library.  Any  other  use  of  the 
Library's  name  by  any  person  or 
organization,  except  as  provided  by  this 
part,  is  prohibited. 

(2)  The  Library  of  Congress  seal 
symbolizes  the  Library's  authority  and 
standing  as  an  official  agency  of  the  U.S. 
Government.  As  such,  it  shall  be 
displayed  only  on  official  documents  or 
publications  of  the  Library.  The  seal  of 
the  Library  of  Congress  Trust  Fund 
Board  shall  be  affixed  to  documents  of 
that  body  as  prescribed  by  the  Librarian 
of  Congress.  Procedures  governing  the 


use  of  any  other  Library  of  Congress 
logo  are  set  out  in  paragraphs  (c)(3) 
through  (c)(10). 

(3)  Questions  regarding  the 
appropriateness  of  the  recognition  or 
credit  shall  be  referred  to  the  PubUc 
Affairs  Office. 

(4)  Internal  publications.  Each 
internal  Library  pubUcation  shall 
include  a  copy  of  an  official  Library  logo 
in  a  position,  format,  and  location 
suitable  to  the  particular  media 
involved.  The  logo  may  be  alone  or  in 
addition  to  an  approved  unit  or  activity 
logo,  but  shall  be  no  less  prominent 
than  any  other  logo  used,  except  in  the 
cases  of  the  Copyright  Office,  the 
Congressional  Research  Service,  and  the 
Center  for  the  Book.  Other  exceptions  to 
this  policy  may  be  made  only  if  a 
written  request  is  approved  by  the 
Management  Team  member  under 
whose  jurisdiction  the  publication  falls. 

(5)  Collaborative/commercial 
publications,  (i)  Individuals  with  whom 
the  Library  is  engaged  in  a  collaborative 
publication,  and  individuals  requesting 
assistance  for  commercial  pubUcations, 
shall  be  instructed  regarding  Library 
pobcy  on  credit,  recognition,  and 
endorsement  by  the  Library  employee 
with  whom  they  are  dealing. 

(ii)  Ordinarily,  the  Library  logo 
accompanied  by  a  concise 
acknowledgement  should  appear  in  an 
appropriate  and  suitable  location  on  all 
collaborative  and  all  commercial 
pubhcations.  The  Library  requires  that  a 
credit  line  accompany  reproductions  of 
images  from  its  collections. 

(iii)  The  size,  location,  and  other 
attributes  of  the  logo  and  credit  Une 
should  be  positioned  in  such  a  way  that 
they  do  not  imply  Library  endorsement 
of  the  pubhcation  unless  such 
endorsement  is  expressly  intended  by 
the  Library,  as  would  be  the  case  in 
copublication  or  coproduction 
activities.  Use  of  the  Library  name  or 
logo  in  any  context  suggesting  an 
exphcit  or  implicit  endorsement  may  be 
approved  in  only  those  instances  where 
the  Library  has  sufficient  expertise  to 
pass  judgment  on  the  subject  matter, 
where  that  exi>ertise  has  been  engaged 
or  applied,  and  where  the  terms  of  the 
collaborative  undertaking  are  such  that 
the  Library  has  sufficient  control  over 
the  publication  to  make  changes 
necessary  to  reflect  Library  expertise. 

(iv)  Library  officers  working  on 
commercial  publication  projects  shall 
notify  all  collaborators  of  Library  policy 
in  writing  if  the  collaboration  is 
arranged  through  an  exchange  of 
correspondence.  A  statement  of  Library 
pohcy  shall  be  incorporated  into  the 
agreement  if  the  terms  of  the 
collaboration  are  embodied  in  any 


written  instrument,  such  as  a  contract  or 
letter  of  understanding. 

(6)  Noncommercial  users.  Staff 
members  assisting  individuals  who  are 
noncommercial  users  of  Library 
resources  shall  encourage  them  to 
extend  the  customary  professional 
courtesy  of  acknowledging  their  sources 
in  pubUcations,  including  fi  1ms, 
television,  and  radio,  and  to  use 
approved  credit  Unes. 

(7)  Each  product  acquired  for  resale 
by  the  Library  that  involves  new 
labeling  or  packaging  shall  bear  a 
Library  logo  and  shall  contain 
information  describing  the  relevance  of 
the  item  to  the  Library  or  its  collections. 
Items  not  involving  new  packaging  shall 
be  accompanied  by  a  printed 
description  of  the  Library  and  its 
mission,  with  Library  logo,  as  well  as 
the  rationale  for  operating  a  gift  shop 
program  in  a  statement  such  as. 
"Proceeds  from  gift  shop  sales  are  used 
to  support  the  Library  collections  and  to 
further  the  Library's  educational 
mission." 

(8)  Each  item  authorized  by  the 
Library  pursuant  to  a  licensing 
agreement  (directly  or  through  a  third 
party)  shall  bear  a  Library  logo  and  shall 
contain  information  describing  the 
relevance  of  the  item  to  the  Library  or 
its  collections. 

(9)  Office  Systems  Services  shall  make 
available  copies  of  the  Library  seal  or 
logo  in  a  variety  of  sizes  and  formats, 
including  digital  versions. 

(10)  Each  service  unit  head  shall  be 
responsible  for  devising  the  most 
appropriate  way  to  carry  out  and 
enforce  this  policy. 

(d)  Violations.  (1)  All  violations  or 
suspected  violations  of  this  part  or  of  18 
U.S.C.  1017  shall  be  reported  to  the 
Office  of  the  General  Counsel  as  soon  as 
they  become  knov^rn. 

(2)  Whenever  the  General  Counsel  has 
determined  that  any  person  or 
organization  is  engaged  in  or  about  to 
engage  in  an  act  or  practice  that 
constitutes  or  will  constitute  conduct 
prohibited  by  this  part  or  a  violation  of 
any  requirements  of  this  part,  the 
General  Counsel  shall  take  whatever 
action  necessary,  including  seeking  the 
assistance  of  the  U.S.  Department  of 
Justice,  to  obtain  injunctive  reUef  or 
damages. 

Dated:  September  16, 1994. 
James  H.  Billington, 
The  Librarian  of  Congress. 
(PR  Doc.  94-23416  FUed  9-21-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

(10  1-1-6528.  FRL-607&-«] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Idaho 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  take  action  on 
the  state  implementation  plan  (SIP) 
submitted  by  the  State  of  Idaho  Division 
of  Environmental  Quality  (State  or 
IDEQ)  for  the  purpose  of  bringing  about 
the  attainment  of  the  national  ambient 
air  quality  standards  (NAAQS)  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  micrometers  (PM-10)  in  the  Ada 
County/Boise  area.  The  SIP  was 
submitted  by  the  State  to  satisfy  certain 
Fedoral  requirements  for  an  approvablo 
moderate  nonattaimnent  area  PM-10 
SIP  for  Ada  County/Boise.  Idaho. 

In  summary.  EPA  proposes  to  grant 
full  approval  of  the  emissions  inventory 
and  PM-10  precursor  exclusion 
elements  of  the  SIP  because  they  are 
separable  and  independent  elomcnts. 
EPA  proposes  limited  approval  under 
sections  1 10(k)(3)  and  301(a)  of  the 
Clean  Air  Act  (CAA)  of  the  control 
measures  that  have  been  submitted  by 
the  State  to  date.  This  limited  approval 
of  the  control  measures  is  for  the  limited 
purpose  of  making  them  federally 
enforceable  and  thereby  advancing  the 
Clean  Air  Act  NAAQS-related  air 
quality  goals.  At  the  same  lime.  EPA  is 
proposing  to  disapprove  the  control 
measures  as  not  satisfying  the  specific 
requirement  under  sections  172(c)(1) 
and  189(a)(1)(C)  of  the  CAA  to  submit 
a  SIP  revision  that  includes  provisions 
to  assure  that  reasonably  available 
control  measures  (RACM)  are 
implemented  no  later  than  Dt^cember 
10.  1993  and  to  disapprove  the 
attainment  demonstration  and 
quantitative  milestones  and  reasonable 
further  progress  (RFP)  elements  of  the 
Ada  County/Boise  PM-10  SIP  because 
the  State  has  not  adopted  and  submitted 
to  EPA  the  mandatory  wood  smoke 
control  ordinances  for  Eagle.  Garden 
City.  Meridian  and  unincorporated  Ada 
County. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
Oc:tolx'r24.  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston. 
United  .States  Environmental  Protection 


Agency.  Air  Programs  Development 
Section.  1200  Sixth  Avenue.  AT-082. 

Seattle.  Wa.shington,  98101. 
FOfl  FURT>IER  INFOflMAT)ON  CONTACT: 
Stephen  Fry.  United  States 
Environmental  Protection  Agency.  Air 
Programs  Development  Section.  1200 
Sixth  Avenue.  AT-G82.  Seattle. 
Washington.  98101.  (206)  553-2575. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Ada  County/Boise.  Idaho  area 
was  designated  nonattainment  for  PM- 
10  and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Clean  Air  Ai:t,  upon  enactment  of  the 
Clean  Air  Act  Amendments  of  1990 ' 
(see  56  FR  56694  (November  6.  1991) 
and  40  CFR  81.313).  The  air  quality 
planning  requirements  for  n^oderate 
PM-10  nonattainment  areas  are  set  out 
in  subparts  1  and  4  of  title  1  of  the  Act.^ 
EPA  has  issued  a  "General  Preamble" 
describing  EPA's  preliminary  views  on 
how  EPA  intends  to  review  SIP's  and 
SIP  revisions  submitted  under  title  I  of 
the  Act.  including  those  State  submittals 
containing  mo<lerate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28. 
1992)).  Because  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  title  I  advanced 
in  this  proposal  and  the  supporting 
rationale.  In  today's  rulemaking  action 
on  the  State  of  Idaho's  moderate  PM-10 
SIP  for  the  Ada  County/Boise 
nonattainment  area.  EPA  is  proposing  to 
apply  its  interpretations  taking  into 
consideration  the  specific  factual  issues 
presented.  Additional  information 
supporting  EPA's  action  on  this 
particular  area  is  available  for 
inspection  at  the  address  indicated 
above  EPA  will  consider  any  timely 
submitted  comments  before  taking  final 
action  on  today's  proposal. 

Those  States  containing  initial 
moderate  PM-10  nonattainment  areas 
(those  areas  designated  nonattainment 
under  section  107(d)(4)(B)  of  the  Act) 
were  required  to  submit,  among  other 


'  Tha  1990  Amendmenl*  to  the  Clean  Aif  Act 
nude  tigniricant  changes  to  the  Act.  See  Public  Law 
No   101-549.  104  Stat.  2390.  Relerences  herein  are 
to  tho  Clean  Air  Act.  a*  amended  (CAA  or  Act).  The 
Clean  Air  Act  ia  codiHed.  a>  amended,  in  the  U.S. 
Code  at  42  U.S.C  7401.  et  teq 

'  Subpart  1  contains  provisions  applicable  to 
nonaltainment  areas  generally  and  subpart  4 
conuins  provisions  specificall)  applicable  to  PM- 
10  nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and.  as  appropriate,  in 
today'K  notice  and  supftorting  Infonrulion. 


things,  the  following  provisions  by 
November  15.  1991: 

1.  Provisions  to  assure  that  RACM 
(including  such  reductions  in  emissions 
from  existing  sources  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
control  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10. 1993: 

2.  Either  a  demonstration  (including 
air  quality  modeling)  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
Decemljer  31.  1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  years  and 
which  demonstrate  reasonable  further 
progress  (RFP)  toward  attainment  by 
December  31,  1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  also  apply 
to  major  stationary  sources  of  PM-10 
precursors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PM-10  levels  which  exceed  the 
NAAQS  in  the  area.  See  sections  172(c). 
188.  and  189of  the  Act. 

States  with  initial  moderate  PM-10 
nonattainment  areas  were  required  to 
submit  a  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  sources  of 
PM-10  by  June  30.  1992  (see  section 
189(a)  of  the  Act).  This  permit  program 
element,  also  known  as  the  New  Source 
Review  (NSR)  program,  was  submitted 
by  the  State  of  Idaho  on  May  17.  1994. 
EPA  notified  Idaho  in  a  June  10.  1994 
letter  to  the  Administrator  of  the  IDEQ 
that  the  NSR  program  submittal  was 
complete.  EPA  is  currently  reviewing 
Idaho's  NSR  program  submittal  to 
determine  if  the  program  meets  the 
requirements  of  the  CAA.  EPA  intends 
to  take  action  on  Idaho's  NSR  program 
in  a  separate  document  when  EPA  has 
completed  its  review. 

In  addition.  States  containing  initial 
moderate  PM-10  nonattainment  areas 
were  required  to  submit  contingency 
measures  by  November  15.  1993  which 
become  effective  without  further  action 
by  the  State  or  EPA  upon  a 
determination  by  EPA  that  the  area  has 
failed  to  achieve  RFP  or  to  attain  the 
PM-10  NAAQS  by  the  applicable 
statutory  deadline  (see  section  172(c)(9) 
of  the  Act  and  57  FR  13510-13512  and 
13543-13544).  Contingency  measures 
for  the  Ada  County/Boise  PM-10 
nonattainment  area  have  not  yet  been 
submitted  by  IDEQ.  A  findings  letter, 
dated  January  13. 1994,  was  mailed  to 
the  Governor  of  Idaho  which  informed 


him  that  the  State  had  failed  to  make  the 
required  PM-10  contingency  measures 
submittal  for  Ada  County/Boise.  The 
State  has  until  July  13.  1995  to  correct 
this  deficiency  for  Ada  County /Boise,  or 
it  will  face  Federal  highway  or  offset 
sanctions  (see  section  179  of  the  CAA 
and  58  FR  51270  (October  1.  1993)). 
EPA  intends  to  take  action  on  the 
contingency  measures  for  the  Ada 
County/Boise  PM-10  nonattainment 
area  when  this  requirement  is  submitted 
or  intends  to  impose  sanctions  in  the 
event  this  deficiency  is  not  corrected. 

U.  This  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  this  action,  as  described  below,  EPA 
is  proposing  to  grant  full  approval  of  the 
emission  inventory  element  and 
exclusion  from  the  PM-10  precursor 
control  requirements.  These  elements  of 
the  State's  moderate  PM-10 
nonattainment  SIP  submittal  for  Ada 
County/Boise  are  separable  and 
independent  of  the  provisions  that  the 
State  has  not  adequately  addressed. 

Also  as  described  below.  EPA  is 
proposing  to  grant  a  limited  approval  of 
the  control  measures  that  have  been 
submitted  by  the  State  as  of  this  date. 
EPA  may  grant  a  limited  approval  of 
these  control  measures  under  section 
110(k)(3)  of  the  Act.  in  light  of  EPA's 
authority  imder  section  301(a)  of  the  Act 
to  adopt  regulations  necessary  to  further 
air  quahty  by  strengthening  the  SIP.  The 
proposed  approval  of  these  control 
measures  is  limited,  however,  in  that 
EPA  is  not  proposing  that  these  control 
measures  satisfy  the  specific 
requirements  of  sections  172(c)(1)  and 
189(a)(1)(C)  to  implement  RACM, 
including  RACT,  in  moderate  PM-10 
nonattainment  areas.  EPA  believes, 
however,  that  the  control  measures 
adopted  and  submitted  as  of  this  date 
will  achieve  PM-10  emissions 
reductions  in  the  Ada  County/Boise 
nonattainment  area.  Thus.  EPA  is 
proposing  to  approve  these  control 
measures  for  the  limited  purpose  of 
strengthening  the  SIP  and  making  them 
federally  enforceable  (see  e.g.  sections 
113  and  302(q)  of  the  Act). 

Finally,  because  the  State  has  not  yet 
adopted  into  the  SIP  and  submitted  to 
EPA  certain  control  measures  on  which 
it  rehes  in  the  SIP  to  demonstrate  timely 
attainment  and  continued  maintenance 
of  the  PM-1 0  N.\AQS  in  the  Ada 
County  Boise  nonattainment  area,  EPA 
is  proposing  to  disapprove  the  RACM 
(including  RACT)  element.  In  addition, 
because  the  attainment  demonstration 
and  quantitative  milestones  and 
reasonable  further  progress  (RFP) 


elements  of  the  Ada  County /Boise  PM- 
10  SIP  depend  in  part  on  the  control 
measures  which  the  State  has  not  yet 
adopted  and  submitted  to  EPA,  EPA  is 
also  proposing  to  disapprove  these 
elements.  If  this  proposed  disapproval 
becomes  final,  it  will  begin  the  period 
for  the  imposition  of  discretionary 
sanctions  under  section  llO(m)  of  the 
Act  and  the  18-month  sanctions  clock 
for  the  imposition  of  mandatory 
sanctions  under  section  179  of  the  Act. 
If  finalized,  this  disapproval  will  also 
authorize  EPA  to  issue  a  Federal 
implementation  plan  as  provided  in 
section  110(c)(1)  of  the  Act. 

If,  however,  prior  to  EPA's  final  action 
on  this  proposal  the  State  submits  the 
additional  control  measures  on  which  it 
relies  and,  based  on  EPA's  review,  these 
additional  control  measures  adequately 
address  the  outstanding  deficiencies, 
EPA  v«ll  consider  withdrawing  this 
limited  approval/disapproval  and  will 
instead  propose  full  approval  of  the 
PM-10  plan  for  Ada  County/Boise 
relative  to  those  moderate  area  PM-10 
SIP  requirements  which  were  due 
November  15, 1991.  EPA  invites  public 
comment  on  its  proposed  action. 

Analysis  of  State  Submission 

1.  Procedural  Background 

The  Act  requires  states  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  state  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  3  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
state  under  the  Act  must  be  adopted  by 
such  state  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110{k)(l)  of  the  Act  and  57 
FR  13565).  EPA's  completeness  criteria 
for  SIP  submittals  are  set  out  at  40  CFR 
part  51.  appendix  V.  EPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law  if 
a  completeness  determination  is  not 
made  by  EPA  six  months  after  receipt  of 
the  submission. 

The  IDEQ  initially  held  a  pubHc 
hearing  on  the  Ada  Coimty /Boise  PM- 
10  air  quality  improvement  plan  on 
October  11, 1990,  and  received  no 


'Also  section  172(cK7)of  the  Act  requires  that 
plan  provisions  for  noaattainment  arM*  meet  (be 
applicable  provisions  of  section  110(aX2). 


public  comments  regarding  the  plan. 
However,  following  one  24-hour  PM-10 
exceedance  on  January  7, 1991  and  two 
near  exceedances  on  January  4  and  6. 
1991,  EPA  requested  on  March  22,  1991 
that  IDEQ  modify  the  PM-10  plan  to 
better  ensure  healthful  air  in  the  future. 
IDEQ  revised  the  PM-10  plan  and  the 
State  of  Idaho  subsequently  held  a 
public  hearing  on  the  modified  Ada 
County/Boise  PM-10  plan  on  November 
4.  1991.  Again.  IDEQ  received  no  public 
comments.  The  modified  PM-10  plan 
was  then  adopted  by  the  State  of  Idaho 
on  November  14,  1991,  and  the  plan 
was  submitted  to  EPA  on  November  15. 
1991  as  a  proposed  revision  to  the  SIP. 

The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal  in  accordance  with 
the  completeness  criteria  set  out  at  40 
CFR  part  51.  appendix  V.  A  letter  dated 
April  27.  1992  was  forwarded  to  the 
Administrator  of  the  Idaho  Division  of 
Environmental  Quality  indicating  the 
completeness  of  the  submittal  and  the 
next  steps  to  be  taken  in  the  review 
process. 

2.  Accurate  Emissions  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  nonattainment  plan  provisions 
include  a  comprehensive,  accurate, 
current  inventory  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area.  The  emissions 
inventory  should  also  include  a 
comprehensive,  accurate,  and  current 
inventory  of  allowable  emissions  in  the 
area  (see  e.g.  section  1 1 0(a){2)(K)  of  the 
Act).  Because  the  submission  of  such 
inventories  is  necessary  to  an  area's 
attainment  demonstration  (or 
demonstration  that  the  area  cannot 
practicably  attain),  the  emissions 
inventories  must  be  received  with  the 
demonstration  submission  (see  57  FR 
13539). 

The  base  year  emission  inventory 
(1987)  developed  for  Ada  County/Boise 
identified  the  major  sources  of  P.M-10 
concentrations  during  24-hour  worst 
case  winter  periods  as  residential  wood 
combustion  (71%),  fugitive  road  dust 
(15%).  industrial  (7%)  and  other 
sources,  including  but  not  Umited  to, 
transportation,  construction  and  open 
burning  (7%).  Annual  emissions  for 
1987  were  fugitive  road  dust  (51%), 
residential  wood  combustion  (23%), 
building  construction  (12%), 
transportation  (6%),  industrial  (6%)  and 
other  sources  (2%). 

EPA  is  proposing  to  approve  the 
emissions  inventory  because  it  generally 
appears  to  be  accurate  and 
comprehensive,  and  provides  a 
sufficient  basis  for  determining  the 
adequacy  of  the  attaiiunent 
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demonstration  lor  this  arua  consistent 
with  the  requirements  of  sections 
172(c)(3)  and  110(a)(2)(K)  of  the  Clean 
Air  Act.*  Full  approval  of  this  element 
IS  appropriate  because  it  is  se|>arable 
and  independent  of  the  deficiency 
which  prevents  full  approval  of  the  SIP. 
namely,  the  adoption  and  submission  of 
all  control  measures  on  which  the  State 
relies  in  the  SIP.  The  emissions 
inventory  is  a  separable  component  of 
the  Ada  County/Boiso  PM-10  SIP 
because  it  represents  an  assessment  of 
I'M-10  emissions  in  the  area  prior  to  the 
adoption  of  control  measures  and  will 
not  change  as  the  result  of  any 
additional  control  measures  adopted. 
For  further  details,  see  the  Technical 
Support  Document  (TSD)  corresponding 
with  this  action,  which  is  available  at 
the  EPA  address  indicated  above. 

,1.  Control  Measures 

As  noted  above,  the  initial  moderate 
PM-10  nonattainment  areas  must 
submit  provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10. 1993  (see 
sections  172(c)(1)  and  189(a)(1)(C)  of  the 
Act).  The  General  Preamble  contains  a 
detailed  discussion  of  EPA's 
interpretation  of  the  RACM  (including 
RACT)  requirement  (see  57  FR  13539- 
13545  and  13560-13561). 

In  broad  terms,  the  State  should 
identify  available  control  measures 
evalu  iting  them  for  their  reasonableness 
in  light  ofthe  feasibiUty  of  the  controls 
and  the  attainment  needs  ofthe  area.  A 
State  may  reject  available  control 
measures  if  the  measures  are 
technologically  infeasible  or  the  cost  of 
the  control  is  unreasonable.  In  addition. 
RACM  does  not  require  controls  on 
emissions  from  sources  that  are 
insignificant  (i.e.  de  minimis)  and 
RA(^  does  not  require  the 
implementation  of  all  available  control 
measures  where  an  area  demonstrates 
timely  attainment  of  the  NAAQS  and 
the  implementation  of  additional 
controls  would  not  expedite  attainment 
(see  57  FR  13540-13544). 

Idaho's  SIP  submittals  for  Ada 
County/Boise  do  not  provide  for 
implementation  of  control  measures 
which  assure  timely  attainment  of  the 
PM-10  NAAQS.  nor.  in  the  alternative, 
do  they  show  that  the  adoption  of 
available  control  measures  would  be 
economically  or  technologically 
unreasonable.  Therefore,  the  submittals 
do  not  meet  the  specific  statutory 


*Th(i  EPA  issued  guidance  on  PM-10  emissions 
inventories  prior  to  the  enactment  ofthe  Clean  Air 
Act  Amendments  in  the  form  of  the  \9S7  PM-10 
StP  Dtmlopment  Guideline  The  guidance  provided 
in  this  document  appears  to  he  consistent  with  the 
amended  Act  (see  section  103  ofthe  Act). 


requinmicnts  to  provide  for  tht; 
implementation  of  RACM  (including 
RACT)  in  moderate  PM-10 
nonattainment  areas. 

a.  Residential  Wood  Burning  Program 

The  State  relies  on  control  strategies 
designed  to  reduce  wood  smoke  for 
timely  attainment  of  the  24-hour  and 
annual  PM-10  standards.  The 
residential  wood  burning  program  has 
three  main  objectives:  1.  Reduce  wood 
bummg  during  critical  periods;  2. 
Improve  the  performance  and  efficiency 
of  wood  heating  equipment:  and  3. 
Provide  reasonable  alternatives  to  wood 
heat.  The  State's  available  control 
measures  to  be  implemented  in  the  Ada 
County/Boise  nonattainment  area  that 
address  the  main  objectives  include  the 
following: 

(1)  Episodic  Wood  Burning  Curtailment 
Program 

The  SIP  submittal  discusses  an 
episodic  two-stage  voluntary  and 
mandatory  wood  burning  curtailments 
in  the  Ada  County/Boise  nonattainment 
area.  The  first  stage  is  a  voluntary  bum 
ban  when  24-hour  PM-10  levels  in  the 
nonattainment  area  are  predicted  to 
equal  or  exceed  100  ^lg/m'.  The  24-hour 
PM-10  prediction  is  made  after  an  IDEQ 
meteorologist  calculates  lower 
atmospheric  stability  and  evaluates  PM- 
10  equivalent  sampler,  nephelometer. 
upper  air  temperature  sounding,  snow 
cover,  surface  temperature,  delta 
temperature,  wind  speed,  cloud  cover. 
National  Weather  Service  and 
occasionally  commercial  weather 
ser\'ice  data. 

The  second  stage  is  a  mandatory 
curtailment  program.  In  1986,  Boise 
adopted  an  ordinance  imposing  a 
mandatory  bum  ban  when  24-hour  PM- 
10  levels  actually  attain  or  exceed  110 
Hg/m'.  and  stable  meteorological 
conditions  are  expected  to  persist  for 
the  next  24  hours  (see  Boise  City  Code, 
Tit.  4.  Ch.  6).  This  ordinance  was 
amended  in  January  1993  to  reduce  the 
trigger  point  for  mtmdatory  bum  bans 
from  110  ug/m'  to  100  ^g/m*  (see  Boise 
CiU-  Code,  Sec.  4-6-4). 

The  SIP  states  that  Garden  City  also 
has  a  mandatory  curtailment  program, 
but  no  documentation  of  the  Garden 
City  program  was  included  in  the  initial 
SIP  submittal.  The  SIP  further  states  that 
the  State  would  attempt  to  persuade 
other  Ada  County  jurisdictions  to 
implement  mandatory  curtailment 
programs  similar  to  the  Boise  program. 
To  date,  EPA  has  informally  received 
copies  of  mandatory  wood  smoke 
curtailment  ordinances  (some  are  signed 
and  others  are  unsigned)  for 
unincorporated  Ada  County  and  the 


citifb  of  Eagle.  Cfirden  City  and 
Meridian.  "These  ordinances,  however, 
have  not  been  adopted  into  the  SIP  and 
have  not  been  formally  submitted  to 
EPA. 

In  its  SIP  submittal,  the  State  notes 
that  a  county-wide*  mandatory  wood 
smoke  curtailment  program  is  necessary 
to  bring  the  Ada  County/Boise 
nonattainment  area  into  timely 
attainment  of  the  NAAQS  because 
approximately  30%  ofthe  wood  buming 
in  the  area  occurs  outside  of  areas 
covered  by  mandatory  wood  buming 
restrictions.  For  this  reason,  the  SIP 
submittal  for  Ada  County/Boise  cannot 
be  considered  to  satisfy  the  RACM 
requirement  because  the  State  has  not 
adopted  as  part  of  the  SIP  and  submitted 
to  EPA  those  available  control  measures 
necessary  for  expeditious  attainment  of 
the  PM-10  NAAQS  (or  shown  that  all 
economically  and  technologically 
feasible  control  measures  have  been 
implemented  and  timely  attainment  is 
impracticable).  Specifically,  the  State 
has  not  adopted  and  submitted 
mandatory  bum  ban  ordinances  for 
Garden  City.  Eagle.  Meridian  and 
unincorporated  Ada  County.  EPA  urges 
the  State  to  promptly  adopt  and  submit 
to  the  EPA  the  necessary  mandatory 
residential  wood  smoke  buming  ban 
ordinances  on  which  the  State  relies  in 
its  SIP  submittal. 

Although  the  SIP  submittal  cannot  be 
considered  to  satisfy  the  RACM 
requirement  at  this  time,  EPA  is 
proposing  limited  approval  of  the  Boise 
wood  smoke  control  ordinance,  Boise 
City  Code  Tit.  4,  Ch.  6,  pursuant  to 
sections  110(k)(3)  and  301(a)  ofthe  Act 
in  order  to  strengthen  the  SIP  and  make 
the  ordinance  federally  enforceable. 
EPA  believes  that  this  control  measure 
will  result  in  reductions  in  PM-10 
emissions  in  the  nonattainment  area  and 
thus  advance  the  Act's  air  quality- 
related  protection  goals. 


'In  a  letter  to  the  EPA.  dated  August  14.  1992, 
the  State  argued  for  the  exclusion  of  the  locality 
south  of  Amity  Road  and  west  of  Cloverdale  Road 
(the  Kuna  area)  from  proposed  mandatory  bum 
bans  because  the  area  is  located  in  a  separate  stream 
drainage  from  the  Boise  River  Valley,  and  thus  does 
not  signiHcantly  contribute  smoke  to  the  valley 
where  the  PM-10  exceedances  have  been  recorded. 
The  State  also  noted  that  the  emission  inventory, 
modeling  and  visibility  observations  indicate  that 
the  Kuna  area  air  quality  is  markedly  cleaner  than 
the  ambient  air  in  the  Boise  River  Valley,  which 
includes  downtown  Boise.  EPA  acknowledged  in  an 
August  27.  1992  letter  to  IDEQ.  that  the  State  had 
adequately  demonstrated  that  mandatory  burn  bans 
in  the  Kuna  area  were  unnecessary  to  demonstrate 
attainment  and  EPA  formally  proposes  to  make  this 
determination  in  today's  action. 


(2)  Wood  Smoke  Public  Education/ 
Awareness  Program 

The  wood  smoke  public  education/ 
awareness  program  for  the  Ada  County/ 
Boise  nonattainment  area  plays  a  critical 
role  in  achieving  the  aforementioned 
three  main  objectives  of  IDEQ's 
residential  wood  buming  program.  The 
wood  smoke  public  education/ 
awareness  program  was  first  officially 
initiated  in  1986.  following  the  passage 
of  Boise's  local  wood  buming 
ordinance.  Brochures,  television  and 
radio  public  service  armouncements, 
newspaper  advertisements,  outreach 
meetings  at  public  schools,  media 
interviews  and  press  conferences  are  the 
main  components  ofthe  integrated 
awareness  package.  Various  points  have 
been  focused  on  during  the  program's 
existence,  including  the  nature  of  the 
wood  s.^noke  problem,  health  impacts, 
meteorological  factors  (including  tips 
asking  citizens  to  refrain  from  buming 
on  clear,  calm  and/or  cool  days)  and 
how  to  bum  cleaner. 

IDEQ  and  the  City  of  Boise  are 
responsible  for  a  majority  of  the 
continuing  wood  smoke  public 
education/awareness  program. 
According  to  IDEQ,  local  surveys  and 
building  department  statistics  show 
reductions  in  the  numbers  of  wood 
stoves  installed,  reduction  in  the 
average  volume  of  wood  burned  per 
household  and  widespread  public 
cooperation  during  poor  air  quality 
periods  as  the  result  ofthe  wood  smoke 
public  education  efforts.  These  surveys 
and  statistics  are  the  basis  for  the  10% 
annual  credit  IDEQ  is  claiming  for  the 
wood  smoke  public  education/ 
awareness  program  during  1990  through 
the  year  2000. 

EPA  believes  that  IDEQ  has 
adequately  demonstrated,  through 
surveys  and  building  department 
statistics,  that  the  well-estabUshed, 
extensive,  wood  smoke  public 
education/awareness  program  for  the 
Ada  County/Boise  PM-IO 
nonattainment  area  has  achieved  at  least 
a  10  percent  wood  smoke  emission 
reduction.  Therefore,  EPA  proposes 
limited  approval  ofthe  wood  smoke 
public  education/awareness  program 
described  in  the  Ada  County/Boise  SIP 
as  a  SIP  strengthening  measure  and 
proposes  to  accept  the  10  percent  credit 
requested  by  the  IDEQ. 

(3)  Wood  Stove  Certification 

The  City  of  Boise's  1986  wood 
buming  ordinance  initiated  a 
requirement  mandating  all  wood 
buming  appliances  sold  and  installed 
within  the  city  to  be  certified  as  meeting 
certain  emission  standards  (see  Boise 


City  Code,  Sec.  4-6-9).  The  ordinance  is 
enforced  by  city  and  county  building 
department  inspectors.  The  initial 
certification  program  was  based  on  the 
Oregon  Department  of  Environmental 
Quality  standards.  The  current  program 
is  based  on  the  national  wood  buming 
device  New  Source  Performance 
Standards  developed  by  the  EPA. 

The  implementation  and  enforcement 
of  the  certification  program  resulted  in 
the  City  of  Boise  accelerating  the 
introduction  of  certified  stoves  and  the 
phase-out  of  old,  high  emission 
uncertified  stoves.  However,  IDEQ  does 
not  take  any  credit  for  the  emission 
reductions  that  have  resulted  from  the 
wood  stove  certification  program.* 

Based  upon  the  enforceability  of  the 
City  of  Boise  wood  stove  certification 
program  and  its  advancement  of  the 
PM-10  air  quality  goals,  EPA  is 
proposing  limited  approval  of  this 
program  as  a  SIP  strengthening  measure. 

(4)  Wood  Stove  Change-Out  Program 

An  initial  feature  of  the  Qty  of  Boise's 
1986  wood  buming  ordinance  was  the 
development  of  a  financial  incentive 
program  to  replace  uncertified  wood 
stoves  with  certified  stoves  (see  Boise 
City  Code,  Sec.  4-6-18).  Low  or  no 
interest  loans  were  offered  to 
individuals  participating  in  the 
program.  In  order  to  receive  a  loan,  the 
participant  was  required  to  give  the 
uncertified  wood  stove  to  the  city 
building  department  for  destruction. 
The  loan  program  began  in  September 
1986  and  ended  in  September  1988. 
Approximately  $800,000  in  loans  were 
made,  resulting  in  the  replacement  of 
494  uncertified  wood  stoves  with 
cleaner  heating  devices.  IDEQ  does  not 
take  credit  for  reductions  in  the 
emissions,  even  though  84  uncertified 
wood  stoves  were  removed  from  the 
airshed  after  the  area  source  emission 
inventory  base  year  (1987). 

The  Idaho  Department  of  Water 
Resources  (IDWR)  also  operated  a  wood 
stove  change-out  loan  program,  which 
ran  from  May  1987  to  May  1993.  186 
uncertified  wood  stoves  were  changed- 
out  with  cleaner  heating  devices  during 
that  period,  with  a  majority  ofthe 
replacements  occurring  during  1988- 
1993.  Again,  IDEQ  did  not  take  credit 
for  these  PM-10  emission  reductions. 
Both  the  Boise  and  IDWR  wood  stove 
change-out  loan  programs  strengthen 
the  SIP  and  further  assure  that  these 


'According  to  the  SIP  submittal.  Meridian.  Eagle, 
Garden  City,  unincorporated  Ada  County,  Nampa 
and  Emmett  also  require  that  only  certified  wood 
stoves  be  sold  and  installed  within  their  respective 
jurisdictions.  However,  no  documentation  (i.e. 
ordinances)  supporting  this  statement  was  included 
in  the  SIP  submittal. 


wood  smoke  sources  will  not  contribute 
to  a  future  PM-10  exceedance. 
Accordingly,  EPA  proposes  limited 
approval  of  the  wood  stove  change-out 
loan  program  because  it  strengthens  the 
SIP  and  enhances  PM-10  air  quality 
protection  for  the  Ada  County/Boise 
PM-10  nonattainment  area. 

b.  Other  Sources 

As  noted,  RACM  does  not  require 
controls  on  emissions  from  sources  that 
are  insignificant  (i.e.  de  minimis)  and 
does  not  require  the  implementation  of 
all  available  control  measures  where  an 
area  demonstrates  timely  attainment 
and  the  implementation  of  additional 
controls  would  not  expedite  attainment 
(see  57  FR  13540-13544). 

IDEQ  has  determined,  through  its 
analysis  ofthe  nonattainment  area,  that 
road  dust  contributed  15  percent  of  the 
PM-10  concentration  on  the  worst  case 
day  in  base  year  1987.  IDEQ  did  not 
propose  controls  for  road  dust.  Rather, 
the  State  relies  on  wojjd  smoke  controls 
to  demonstrate  timely  attainment  ofthe 
24-hour  PM-10  standard,  concluding 
that  the  implementation  of  additional 
control  measures  for  road  dust  would 
not  expedite  attainment.  However,  the 
State's  control  strategy  assumes  the 
timely  adoption  and  submittal  of 
effective  and  enforceable  mandatory 
wood  smoke  curtailment  ordinances  for 
the  remainder  of  the  nonattainment 
area.  While  such  mandatory  wood 
smoke  curtailment  ordinances,  in 
conjunction  with  the  other  wood  smoke 
controls  described  above,  may 
demonstrate  attainment  of  the  standard, 
all  of  these  control  measures  have  not  in 
fact  been  submitted.  Thus,  RACM  is  not 
met  because  it  has  not  been 
demonstrated  that  the  implementation 
of  available  control  measures  could  not 
expedite  attainment  or  that  the 
im.plementation  of  such  measures  is 
technologically  or  economically 
unreasonable. 

It  is  EPA's  view  that  RACM  does  not 
require  the  implementation  of  controls 
for  prescribed  sihicultural  and 
agricultural  buming  for  the  Ada  County/ 
Boise  nonattainment  area  because  the 
area  is  not  significantly  impacted  by 
those  activities.  Similarly,  EPA  believes 
that  RACT  does  not  require  the 
implementation  of  control  technology 
for  stationary  sources  of  PM-10  in  the 
nonattainment  area,  because  the  area  is 
primarily  characterized  by  commercial, 
residential  and  Ught  industrial  uses. 
There  are  currently  no  major  stationary 
sources  operating  in  the  Ada  County/ 
Boise  PM-10  nonattainment  area  and 
large  stationary  sources  do  not 
contribute  significantly  to  the  PM-10  air 
quahty  problem  in  Boise. 
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In  summary.  EPA  is  proposing  to 
approve,  under  the  authority  of  sections 
1 10(k)(3)  and  301(a)  of  the  Act  and  for 
the  limited  purpose  of  strengthening  the 
SIP  and  making  such  control  measures 
federally  enforceable,  the  control 
measures  that  have  been  submitted  to 
date  as  part  of  the  PM-10  SIP  for  the 
Ada  County/Boise  nonattainmcnt  £u^>a. 
These  measures  include  the  voluntary 
episodic  wood  burning  curtailment 
program  for  the  entire  nonattainment 
area,  the  mandatory  episodic  wood 
burning  curtailment  program  for  the 
City  of  Boise,  the  wood  smoke  pubUc 
education/awareness  program,  the  wood 
stove  certification  program  and  the 
wood  stove  change-out  program.  A  Hnal 
limited  approval  of  these  existing 
control  measures  would  not  mean  that 
EPA  has  approved  these  control 
measures  as  satisfying  the  specific  Act 
requirement  for  the  State  to  implement 
RACM  (including  RACT)  in  moderate 
PM-10  nonattainment  areas  (see 
sections  172(c)(l)#nd  189(a)(l)(Cn). 
Rather,  limited  approval  of  these 
measures  by  EPA  means  only  that  these 
control  requirements  become  part  of  the 
applicable  implementation  plan  and  are 
federally  enforceable  by  EPA  (see.  e.g.. 
sections  302(q)  and  113  of  the  Act).  EPA 
is  concurrently  proposing  to  disapprove 
the  RACM  (including  RACT)  element 
because  the  State  has  not  adopted  and 
submitted  to  EPA  all  of  the  mandatory 
wood  smoke  control  ordinances  on 
which  it  relies  in  its  SIP  submittal.  A 
final  disapproval  of  the  Ada  County/ 
Boise  PM-10  SIP  RACM  (including 
RACT)  element  would  start  the  18 
month  clock  for  the  imposition  of 
mandatory  sanctions  under  section  179 
of  the  Act  and  the  two-year  clock  for  the 
promulgation  of  a  Federal 
Implementation  Plan  under  section 
110(c)(1)  of  the  Act. 

4.  Demonstration 

Moderate  PM-10  nonattainment  areas 
must  submit  a  demonstration  (including 
air  quality  modeling)  showing  that  the 
plan  will  provide  for  attainment  as 
expeditiously  as  practicable  but  no  later 
than  December  31.  1994  (see  section 
189(a)(1)(B)  of  the  Act).  The  General 
Preamble  sets  out  EPA's  guidance  on  the 
use  of  modehng  for  moderate  area 
attainment  demonstrations  (57  FR 
13539).  Alternatively,  the  State  must 
show  attainment  by  December  31,  1994 
is  impracticable.  The  24-hour  PM-10 
NAAQS  is  150  micrograms/cubic  meter 
{\ig/m^).  and  the  standard  is  attained 
when  the  expected  number  of  days  per 
calendar  year  with  a  24-hour  average 
concentration  above  150  M^m'  is  equal 
to  or  less  than  one  (see  40  CFH  50.6). 
The  annual  PM-10  NAAQS  is  50  jig/m». 


and  the  standard  is  attained  when  the 
expected  annual  arithmetic  mean 
concentration  is  less  than  or  equal  to  50 
Hg/m'  (id.). 

As  indicated  in  the  General  Preamble, 
57  FR  13539,  EPA  has  developed  a 
supplemental  attaiiunent  demonstration 
policy  for  initial  PM-10  nonattainment 
areas.  This  policy  provides  additional 
flexibility  in  meeting  the  PM-10 
attainment  demonstration  requirements. 
An  earlier  April  2, 1991  memorandum 
titled,  "PM-10  Moderate  Area  SIP 
Guidance:  Final  Staff  Work  Product" 
contained  "Attachment  5"  describing 
the  same  policy. 

IDEQ  conducted  an  attainment 
demonstration  based  upon 
VVYNDvalley.  a  non-guideline 
dis(>ersion  model  that  EPA 
recommended  be  used  in  the  Ada 
County/Boise  nonattainment  area. 
WYNDvallev  is  applicable  in  light  and 
variable  wind  scenarios  in  regions 
influenced  by  complex  terrain.  Cold 
temperatures  and  light  winds  with 
limited  vertical  mixing  create  stagnant 
weather  conditions  in  the  Boise  River 
Valley.  Ail  of  the  PM-10  exceedances 
observed  in  the  Ada  County/Boise 
nonattainment  area  have  occurred 
during  stagnant  wintertime  conditioiis. 

The  attaiiunent  demonstration 
indicates  that  the  Ada  County/Boise 
nonattaiiunent  area  will  be  in 
atfairunent  of  the  24-hour  PM-10 
NAAQS  during  the  entire  period  of  1993 
to  2000,  with  the  maximum  predicted 
24-hour  concentration  of  147  ng/m-» 
occurring  in  1995.  The  demonstration 
also  addresses  the  quantitative 
milestone  requirement  (discussed 
below)  by  showing  that  the  PM-10 
NAAQS  will  be  maintained  after 
December  31, 1994  by  predicting  a  24- 
hour  worst  case  day  design 
concentration  of  144  ng/m^  for  the  year 
2000.  According  to  EPA's  review,  which 
corrected  for  the  use  of  non-reference 
PM-10  data  in  1986  and  1987  (i.e.  Hi- 
Vol  SA321A  gravimetric  PM-10 
sampler),  the  Ada  County/Boise  area  has 
never  violated  the  annual  arithmetic 
mean  PM-10  standard.  The  highest 
valid  three-year  annual  average  in  the 
nonattainment  area  is  43  jig/m^  during 
1987-1989.  while  the  lowest  three-year 
average  is  39  ng/m*  during  1990-1992. 

The  control  strategy  used  to  achieve 
these  design  concentrations  and 
demonstrate  attainment  of  both  the  24- 
hour  and  annual  PM-10  standards, 
however,  relies  on  mandatory  wood 
smoke  control  programs  in  Eagle, 
Garden  City.  Meridian  and 
unincorporated  Ada  County.  As 
discussed  above  in  the  section  titled 
"Control  Measures."  the  State  has  not 
adopted  these  ordinances  as  part  of  the 


SIP  and  submitted  them  to  EPA. 
Accordingly.  EPA  proposes  to 
disapprove  the  attainment 
demonstration.  More  detailed 
description  of  the  attainment 
demonstration  is  contained  in  the  TSD 
accompanying  this  document. 

5.  Quantitative  Milestones  and 
Reasonable  Further  Progress  (RFP) 

The  PM-10  nonattainment  area  plan 
revisions  demonstrating  attainment 
must  contain  quantitative  milestones 
which  are  to  be  achieved  every  three 
years  until  the  area  is  redesignated 
attainment  and  which  demonstrate  RFP, 
as  defined  in  section  171(1)  of  the  Act. 
toward  attainment  by  December  31, 
1994  (see  section  189(c)  of  the  C.\A). 

Although  section  189(c)  plainly 
provides  that  quantitative  milestones 
are  to  be  achieved  until  an  area  is 
redesignated  attainment,  it  is  silent  in 
indicating  the  starting  point  for 
counting  the  first  three-year  period  or 
how  many  milestones  must  be  initially 
addressed-  In  the  General  Preamble, 
EPA  addressed  the  statutory  gap  in  the 
starting  point  for  coimting  the  three-year 
milestones,  indicating  that  it  would 
begin  from  the  due  date  for  the 
applicable  implementation  plan 
revision  containing  the  control 
measures  for  the  area  (i.e.,  November  15, 
1991  for  initial  moderate  PM-10 
nonattainment  areas  (see  57  FR  13539)). 
As  to  the  number  of  milestones,  EPA 
believes  that  at  least  two  milestones 
must  be  initially  addressed.  Thus, 
submittals  to  address  the  SIP  revisions 
due  on  November  15, 1991  for  the  initial 
moderate  PM-10  nonattainment  areas 
must  demonstrate  that  two  milestones 
will  be  achieved  (1st  milestone: 
November  15, 1991  through  November 
15,  1994;  2nd  milestone:  November  15, 
1994  through  November  15.  1997).  For 
areas  that  demonstrate  timely 
attainment  of  the  PM-10  NAAQS,  the 
second  milestone  should,  at  a  . 

minimum,  provide  for  continued  ' 

maintenance  of  the  standards.'  ' 

For  the  initial  PM-10  nonattainment 
areas  that  demonstrate  attainment,  the 
emissions  reduction  progress  made 
between  the  SIP  submittal  (due  date  of 


'  Section  189(c)  provides  that  quantitative 
milestones  are  to  be  achieved  "until  the  area  Is 
redesignated  attainment."  However,  this  endpoint 
for  quantitative  milcstooes  is  speculative  because 
redesignation  for  an  area  as  attainment  is  contingent 
upon  several  factors  and  future  events.  Therefore. 
EPA  believes  it  is  reasonable  for  States  to  inilialiy 
address  at  least  the  first  two  milestones.  Addressing 
two  milestones  will  ensure  thai  the  State  continue* 
to  maintain  the  NAAQS  beyond  the  Bttaimnent  date 
for  at  least  some  period  during  which  an  area  could 
be  redesignated  attainment.  However,  in  all 
instances,  additional  milestones  must  be  addressed 
if  an  area  is  oo(  redesignated  atuinment. 


November  15, 1991)  and  the  attainment 
date  of  December  31, 1994  (46  days 
beyond  the  November  15,  1994 
milestone  date)  will  satisfy  the  first 
quemtitative  milestone.  The  de  minimis 
timing  differential  makes  it 
administratively  impracticable  to 
require  separate  milestone  and 
attainment  demonstrations  (see  57  FR 
13539).  In  implementing  the 
quantitative  milestone  and  RFP 
provisions  for  this  initial  moderate  area, 
EPA  has  reviewed  the  attainment 
demonstration  for  the  area  to  determine 
the  nature  of  any  milestones  neces,sar^' 
to  ensure  timely  attainment  and 
whether  annual  incremental  reductions 
should  be  required  in  order  to  ensure 
attainment  of  the  PM-10  NAAQS  by 
December  31.  1994. 

The  SIP  purports  to  demonstrate 
attainment  by  1994  and  maintenance 
through  2000,  which  would  satisfy  three 
milestones.  However,  as  discussed 
above,  the  maintenance  demonstration 
and,  therefore,  the  quantitative 
milestones  directly  depend  on 
mandatorv'  wood  smoke  control 
programs  in  Eagle.  Garden  City, 
Meridian  and  unincorporated  Ada 
County.  As  discussed  above  in  the 
section  titled  "Control  Measures."  the 
State  has  not  adopted  these  ordinances 
as  part  of  the  SIP  and  submitted  them 
to  EPA.  Accordingly,  EPA  proposes  to 
disapprove  the  quantitative  milestone 
requirement  (see  General  Preamble,  57 
FR  13565  and  July  9.  1992  EP.\ 
memorandum  regarding  "Processing  of 
State  Implementation  Plan  (SIP) 
Submittals"). 

6.  PM-10  Precursors 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM-10  also  apply  to  major  stationary 
sources  of  PM-10  precursors  unless 
EPA  determines  such  sources  do  not 
contribute  significantly  to  PM-10  levels 
in  excess  of  the  NAAQS  in  that  area  (see 
section  189(e^  of  the  Act).  The  General 
Preamble  contains  guidance  addressing 
how  EPA  intends  to  implement  section 
189(e)  (see  57  FR  13539-13540  and 
13541-13542). 

Because  the  emission  inventory-  for 
the  Ada  County/Boise  PM-10 
nonattainment  area  did  not  reveal  any 
major  stationary  sources,  including  any 
major  stationary  sources  of  PM-10 
precursors.  EPA  is  projKJsing  to  grant 
the  exclusion  from  control  requirements 
authorized  under  section  189(e)  for 
major  stationary  sources  of  PM-10 
precursors. 

7.  Enforceability  Issues 

All  measures  and  other  elements  in 
the  SIP  must  be  enforceable  by  IDEQ 


and  EPA  (see  sections  172(c)(6)  and 
110(a)(2)(A)  of  the  Act  and  57  FR 
13556).  EPA  criteria  addressing  the 
enforceability  of  SIP's  and  SIP  revisions 
were  set  forth  in  a  September  23, 1987 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  Nonattainment  area  plan 
provisions  must  also  contain  a  program 
that  provides  for  enforcement  of  the 
control  measures  and  other  elements  in 
the  SIP  (see  section  110(a)(2)(C)). 

The  specific  control  measures  that 
were  submitted  as  part  of  the  SIP  are 
addressed  above  under  the  section 
headed  "Control  Measures."  As  also 
discussed  in  that  section,  although  the 
State  relies  on  mandatory  wood  smoke 
control  ordinances  throughout  the  entire 
nonattainment  area  (except  for  the  Kuna 
area)  to  demonstrate  attainment  and 
maintenance  of  the  standard,  the  State 
has  adopted  and  submitted  to  EPA  a 
mandatory  wood  smoke  curtailment 
ordinance  only  for  the  City  of  Boise.  The 
necessary  ordinances  for  Eagle.  Garden 
City,  Meridian  and  unincorporated  Ada 
County,  as  well  as  evidence  that  the 
wood  smoke  control  programs  for  these 
areas  are  adequately  funded, 
implemented,  enforced  and  maintained, 
have  not  been  submitted  at  this  time. 

EPA  has  reviewed  for  enforceability 
the  wood  smoke  ordinance  for  the  City 
of  Boise,  which  includes  the  mandatory 
curtailment  program  and  the  wood  stove 
certification  program  for  Boise,  and  has 
determined  that  it  meets  all  of  the 
criteria  included  in  the  September  23, 
1987,  Potter  Memorandum.  Exemptions 
from  the  mandatory  bum  bans  are 
allowed  only  for  the  following  reasons 
and  must  be  approved  by  the  City 
Building  Department:  a.  wood  burning 
is  the  resident's  sole  source  of  heat;  b. 
curtailment  would  cause  unreasonable 
economic  hardship  for  low  income 
households;  or  c.  the  wood  burning 
device  being  utilized  is  certified  by  the 
Oregon  Department  of  Environmental 
Quality  or  EPA  as  "clean  burning".  This 
is  consistent  with  the  recommendations 
for  woodbuming  curtailment  programs 
provided  in  EPA's  Guidance  Document 
for  Residential  Wood  Combustion 
Emission  Control  Measures.  The  wood 
stove  certification  program  does  not 
contain  any  exemptions.  Compliance 
with  wood  burning  curtailments  and  the 
certification  program  is  mainly  achieved 
by  responding  to  citizen  complaints,  but 
the  City  of  Boise  has  limited  personnel 
that  independently  monitor  for 
noncompliance.  Enforcement  of  bum 
bans  and  the  certification  program 
follows  three  progressive  steps:  1. 
written  warning;  2.  fine;  and  3.  further 
legal  action  against  the  violator,  if 


needed.  IDEQ's  submittals  and  the  TSD 
contain  further  information  on  the 
enforceability  of  the  Boise  wood  smoke 
curtailment  ordinance  and  the 
personnel  and  binding  intended  to 
support  effective  implementation  of  this 
ordinance.  In  these  respects,  this  control 
measure  appears  to  be  enforceable. 

Section  110(a)(2)(E)  of  the  Act 
requires  that,  where  the  State  has  relied 
on  a  local  or  regional  government, 
agency  or  instrumentality  for  the 
implementation  of  any  plan  provision, 
the  plan  must  provide  necessary 
assurances  that  the  State  has 
responsibility  for  ensuring  adequate 
implementation  of  such  plan  provision 
The  State's  initial  SIP  submittal  did  not 
address  the  requirement  of  section 
110(a)(2)(E).  However,  in  a  recent 
submission  from  the  State  addressing 
State  responsibility  for  local  control 
measures,  such  as  the  Boise  wood 
smoke  control  ordinance,  the  State 
indicated  that  it  relies  on  its  existing 
ability  to  issue  an  operating  permit  to 
any  stationary  source  when  the 
Department  determines  that  emission 
reductions  from  that  source  are 
necessary  to  attain  or  maintain  a 
NAAQS  (see  Idaho  Administrative 
Procedures  Act  (IDAPA) 
16.01.01012.03.C  (June  1993);  IDAPA 
16.01  01401.03  (May  1994)).  The 
submission  includes  a  copy  of  an 
opinion  from  the  Attorney  Generals 
office  stating  that  such  permits  could  he 
issued  to  the  owners  of  wood  stoves  and 
could  include  provisions  directly 
implementing  local  mandatory  wood 
smoke  curtailment  ordinances  in  the 
event  a  local  entity  fails  to  implement 
or  enforce  its  respective  local  ordinance 
This  mechanism  appears  to  satisfy  the 
requirements  of  section  110(a)(2)(E)  of 
the  Act  for  State  responsibility  for  local 
wood  smoke  control  ordinances. 

EPA  is  reserving  judgment  on  the 
enforceability  of  the  outstanding  control 
measures  (i.e.  mandatory  wood  smoke 
curtailment  programs  for  Eagle,  Garden 
City,  Meridian  and  unincorporated  Ada 
County)  and  the  adequacy  of  the  related 
enforcement  programs  until  EPA 
receives  and  reviews  these  measures. 

8.  Contingency  Measures 

As  provided  in  section  172(c)(9)  of  the 
Act,  all  moderate  nonattainment  area 
SIP's  that  demonstrate  attainment  must 
include  contingency  measures  (see 
generally  57  FR  13510-13512  and 
13543-13544).  These  measures  must 
have  been  submitted  by  November  15, 
1993  for  the  initial  moderate 
nonattainment  areas.  Contingency 
measures  should  consist  of  other 
available  measures  that  are  not  part  of 
the  iirea's  core  control  strategy  .  These 
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measures  must  take  effect  without 
further  action  by  tlie  State  or  EPA.  upon 
a  determination  by  KPA  that  the  area 
has  failed  to  make  reasonable  further 
progress  or  attain  the  PM-10  NAAQS  by 
the  applicable  statutory  deadline. 

Contingency  measures  for  the  Ada 
County/Boise  PN4-10  nonattainment 
area  have  not  yet  been  submitted  by 
IDEQ.  A  findings  letter,  dated  January 
13.  1994,  was  mailed  to  the  Governor  of 
Idaho  informing  him  that  the  State  had 
failed  to  make  the  required  PM-10 
contingency  measures  submittal  for  the 
Ada  County/Boise  SIP.  The  State  has 
until  July  13,  1995  to  correct  this 
deficiency  for  Ada  County/Boise,  or  it 
will  face  Federal  highway  and/or  offset 
sanctions  (see  section  179  of  the  CAA). 

EPA  intends  to  take  action  on  the 
contingency  measures  for  the  Ada 
County/Boise  PM-10  nonattainment 
area  when  this  requirement  is  submitted 
or  intends  to  impose  sanctions  in  the 
event  this  deficiency  is  not  corrected. 

9.  Transportation  Conformity  Protective 
Finding 

Section  176(c)(4)  of  the  CAA  and  the 
regulations  implementing  that  provision 
require  that  transportation  plans, 
programs,  and  projects  which  are 
fundcKi  or  approved  under  title  23 
use.  or  the  Federal  Transit  Act  must 
conform  with  State  or  Federal  air 
quality  implementation  plans  (see  58  FR 
62188  (November  24,  1993)).  According 
to  56  FR  62228.  §  51 .448.  areas  which 
submitted  a  control  strategy 
implementation  plan  before  November 

24.  1993  must  be  demonstrated  to 
conform  according  to  transitional  period 
criteria  and  procedures  by  November 

25,  1994.  Otherwise,  their  conformity 
status  will  lapse,  and  no  new  project- 
level  conformity  determinations  may  be 
made  Under  40  CFR  51.448(a)(2).*  if 
EP.\  disapproves  a  control  strategy 
implementation  plan  revision  submitted 
by  the  State  and  notifies  the  State,  the 
Metropolitan  Planning  Organization 
(MPO),  and  the  Department  of 
Transportation  (DOT),  the  conformity 
status  of  the  transportation  plan  and 
transportation  improvement  program 


•.MthouRh  $«)5l.44B(d)  (2)  and  0)  by  Iheir  terms 
apply  lo  "araas  which  (ubmitted  a  control  strategy 
implementation  plan  before  November  24.  1993." 
the  effective  date  of  the  conformity  rule,  EPA 
intended  that  Iheae  provisions  apply  only  to  plans 
on  which  final  actioa  had  been  taken  prior  to  the 
effective  dale  of  the  rule.  EP.^  intended  the 
provision*  of  J  SI  448(a)  (2)  and  (3)  lo  apply  to  all 
plans,  regardless  of  the  date  of  submission,  on 
which  final  action  was  not  taken  until  after 
November  24.  1993.  lo  other  words.  EPA  intaudad 
that  the  oofiionnily  status  of  the  transportation  pUn 
and  TIP  tapae  120  ddys  or.  in  the  caaa  of  a 
protective  finding,  one  year  af^er  the  later  of  the 
effective  data  of  the  conformity  rule  (Novnnber  24, 
1<)<MI  or  the  disapproval  of  the  control  Mratagy. 


(TIP)  lapses  120  days  after  EPAs 
disapproval.  After  that  time,  no  new 
project-level  conformity  determinations 
may  be  made  and  no  new  transpyortation 
plan,  TIP,  or  project  may  be  found  to 
conform  until  another  control  strategy 
implementation  plan  revision  is 
submitted  and  conformity  is 
demonstrated  according  to  transitional 
period  criteria  and  procedures.  Note 
that  these  conformity  consequences  of  a 
disapproval  of  a  control  strategy  are  in 
addition  to  the  discretionary  sanctions, 
which  may  be  imposed  imder  section 
llO(m)  of  the  Act  at  any  time  following 
a  disapproval,  and  the  mandatory 
sanctions,  v.  hich  must  be  imposed 
under  section  1 79  of  the  Act  beginning 
18  months  following  a  disapproval. 

Section  51.448(a)r3).  however,  allows 
EPA  to  extend  the  120-day  lapse  period 
to  one  year  from  the  date  of  disapproval 
if  EPA  determines  that  the  control 
strategy  contained  in  the  revision  would 
have  been  considered  approvable  with 
respect  to  requirements  for  emission 
reductions  if  all  committed  measures 
had  been  submitted  in  enforceable  form 
as  required  by  section  110(a)(2)(A)  of 
the  Act.  If  EPA  makes  such  a  "protective 
finding,"  the  transportation  conformity 
plan  and  TIP  will  be  valid  for  12  months 
following  the  date  of  disapproval  and 
the  conformity  status  of  the 
transportation  plan  and  TIP  will  lapse 
12  months  following  the  date  of 
disapproval  unless  within  that  time 
another  control  strategy  implementation 
plan  revision  is  submitted  to  EPA  and 
found  to  be  complete. 

If,  a.s  proposed  in  this  action,  EPA 
disapproves  the  control  strategy  in  the 
moderate  area  SIP  for  the  Ada  County/ 
Boise  nonattainment  area,  under 
§  51.448(a)(2)  the  conformity  status  of 
the  transportation  plan  and  TIP  would 
lapse  120  days  after  the  effective  date  of 
the  disapproval.  EPA  has  evidence, 
however,  that  the  wood  smoke  control 
ordinances  for  the  cities  of  Eagle, 
Garden  City  and  Meridian,  and 
unincorporated  Ada  County  are 
enforceable  as  a  matter  of  local  law,  and 
believes  that  these  control  mea-sures 
would  have  been  considered  approvable 
with  respect  to  requirements  for 
emission  reductions  if  each  of  these 
control  measures  had  been  submitted  to 
EPA  in  enforceable  form  as  required  by 
section  110(a)(2)(A).  Therefore,  EPA 
proposes  that  the  120-day  lapse  period 
be  extended  to  one  year  under  40  CFR 
51.448(a)(3).  Accordingly,  if  EPA  takes 
final  action  on  this  proposal,  and  the 
RACM  (including  RACT)  requirement, 
attainment  demonstration  and 
quantitative  milestones  and  RFP 
elements  of  the  Ada  County/Boise 
moderate  PM-10  nonattaininent  SIP  are 


disapproved,  then  the  State  of  Idaho's 
transportation  plan  and  TIP  may  be 
found  to  conform  for  12  months  past  the 
effective  date  of  the  PM-10  SIP 
disapproval.  The  conformity  status  of 
the  transportation  plan  and  TIP  would 
then  lapse  12  months  foUovdng  the 
effective  date  of  final  action  on  this 
proposal  unless  within  that  time 
another  control  strategy  implementation 
plan  revision  is  submitted  to  EPA  and 
found  to  be  complete. 

III.  Implications  of  This  Action 

EPA  is  proposing  to  approve  the 
emission  inventory  and,  as  described  in 
the  TSD,  several  submittals  to  a(idress 
requirements  of  section  110(a)(2)  of  the 
Act,  including  the:  a.  Monitoring 
network  (CAA  section  110(a)(2)(B)):  b. 
consultation  and  public  notification/ 
process  (CAA  section  110(a)(2)(J);  c. 
provisions  for  revising  the  plan  (CAA 
section  110(a)(2)(H));  and  d.  prohibiting 
sources  from  significantly  impacting 
other  states  (CAA  section  110(a)(2)(D)). 
EPA  is  also  proposing  to  grant  the 
exclusion  from  precursor  control 
requirements  authorized  under  section 
189(e)  of  the  Act.  EPA  is  proposing 
limited  approval  of  the  control  measures 
that  have  been  submitted  by  the  State  as 
of  this  date  under  the  authority  of 
sections  110(k)(3)  and  301(a)  of  the  Act 
for  the  Umited  purpose  of  strengthening 
the  SIP  and  making  them  federally 
enforceable.  EPA  believes  making  these 
control  measures  federally  enforceable 
will  achieve  PM-10  emissions 
reductions  in  the  Ada  County/Boise 
nonattainment  area  and,  t>ierefore, 
advances  the  NAAQS-related  goals  of 
the  CAA.  EPA  is  proposing  disapproval 
of  these  control  measures  as  meeting  the 
RACM  (including  RACT)  requirement, 
because  the  State  has  not  adopted  as 
part  of  the  SIP  and  submitted  to  EPA 
those  available  control  measures 
necessary  for  expeditious  attainment  of 
the  PM-10  NAAQS  (or  shown  that  all 
economically  and  technologically 
feasible  control  measures  have  been 
implemented  and  timely  attainment  is 
impracticable),  specifically,  mandatory 
bum  ban  ordinances  for  Garden  City, 
Eagle,  Meridian  and  unincorporated 
Ada  County.  In  addition,  because  the 
attainment  demonstration  and 
quantitative  milestones  and  reasonable 
further  progress  (RFP)  elements  of  the 
Ada  County /Boise  PM-10  SIP  depend  in 
pmrt  on  the  control  measures  which  the 
State  has  not  yet  adopted  and  submitted 
to  EPA,  EPA  is  also  proposing  to 
disapprove  these  elements. 

A  final  disapproval  of  these  Ada 
County/Boise  P.M-10  SEP  elements  will 
authorize  the  imposition  of 
discretionary  sanctions  under  section 


llO(rn)  of  the  Act,  and  will  institute  the 
18-month  clock  for  the  imposition  of 
mandatory  sanctions  under  section  179 
of  the  Act  and  the  two-year  clock  for  the 
promulgation  of  a  Federal 
Implementation  Plan  under  section 
110(c)(1)  of  the  Act. 

If,  however,  the  State  submits  the 
additional  control  measures  on  which  it 
relies  in  its  SIP  submittal  and,  based  on 
EPA's  review,  these  additional  control 
measures  adequately  address  the 
outstanding  deficiencies,  EPA  will 
consider  withdrawing  this  limited 
approval/disapproval  and  instead 
proposing  full  approval  of  the  PM-10 
plan  for  Ada  County/Boise  relative  to 
those  moderate  area  PM-10  SIP 
requirements  which  were  due 
November  15,  1991. 

IV.  Request  for  Public  Clonunents 

EPA  is  req  lesting  comments  on  all 
aspects  of  this  proposal.  As  indicated  at 
the  outset  of  this  document,  EPA  will 
consider  any  comments  postmarked  by 
October  24. 1994, 

V.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2224),  as 
re\ased  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allouang  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  imder  sections  110  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 


certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds  (see 
Union  Electric  Co.  v.  U.S.E.P.A.,  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)).  EPA's  disapproval  of  the 
State  request  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  state-enforceability. 
Moreover,  EPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore.  EPA 
certifies  that  this  disapproval  action 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
because  it  does  not  impose  any  new 
Federal  requirements. 

Authority:  42  U.S.C  7401-7671q. 
List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  September  13, 1994. 
Jane  S.  Moore, 

Acting  Regional  Administrator. 
IFR  Doc  94-23496  Filed  9-21-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  538 

[Docket  No.  94-35;  Notice  1] 

RIN2127-AF37 

Minimum  Driving  Range  for  Dual 
Fueled  Electric  Passenger 
Automobiles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Request  for  comments. 

SUMMARY:  This  document  announces 
that  NHTSA  is  considering  the  proposal 
of  a  minimum  driving  range  for  dual 
fueled  electric  passenger  automobiles, 
otherwise  known  as  hybrid  electric 
vehicles  (HEVs).  The  purpose  of 


establishing  the  range  is  to  (  ncourage 
the  production  of  HEVs.  Ai  HEV  which 
meets  the  range  would  qua)ify  to  have 
its  fuel  economy  calculated  according  to 
a  special  procedure  that  would  facilitate 
the  efforts  of  its  manufacturer  to  comply 
with  the  corporate  average  fuel  economy 
standards.  Comments  are  requested  to 
assist  the  agency  in  developing  the 
proposed  range. 

DATES:  Comments  must  be  received  by 
November  21, 1994. 
ADDRESSES:  Comments  on  this  notice 
must  refer  to  the  docket  and  notice 
numbers  set  forth  above  and  then  be 
submitted  (preferably  10  copies)  to  the 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5313,  400  Seventh  Street  S\V., 
Washington,  DC  20590.  (Docket  hours 
are  9:30  a.m.  to  4:00  p.m.,  Monday 
through  Friday  ) 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Yolene  Young,  Office  of  Market 
Incentives,  NRM-21,  Room  5320, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Telephone: 
(202) 366-6349. 

SUPPLEMENTARY  INFORMATION:  The 
Ahemative  Motor  Fuels  Act  of  1988 
(AMFA),  as  amended  by  the  Energy 
PoUcy  Act  of  1992,  has  two  essential 
purposes: 

(1)  To  encourage  the  development  and 
widespread  use  of  methanol,  ethanol, 
natural  gas,  other  gaseous  fuels,  and 
electricity  as  transportation  fuels  by 
consumers;  and 

(2)  To  promote  the  production  of 
alternatively  fueled  motor  vehicles. 

To  achieve  those  purposes,  the  AMFA 
provides  that  alternatively  fueled  motor 
vehicles  that  meet  an  appropriate 
minimum  driving  range  qualif)'  for 
special  treatment  in  the  calculation  of 
their  fuel  economy  for  purpose  of  their 
manufacturers'  compliance  with  the 
corporate  average  fuel  economy  (CAFE) 
standards. 

The  inclusion  of  electricity  in  the  list 
of  alternative  fuels  covered  by  the 
AMFA  necessitates  that  a  minimum 
driving  range  be  established  for  dual 
fueled  electric  passenger  automobiles 
for  fuel  economy  credit  purposes.  The 
AMFA  specifies  a  minimum  driving 
range  of  200  miles  for  dual  fueled 
passenger  cars  (other  than  dual  fueled 
electric)  when  operating  on  the 
alternative  fuel,  but  allows  the  Secretary 
of  Transportation  to  estabfish  the 
minimum  driving  range  for  dual  fueled 
electric  passenger  cars. 

The  purpose  of  this  notice  is  to  seek 
public  comments  about  HEVs  that 
would  aid  the  agency  in  developing  a 
proposed  driving  range.  The  AMFA  and 
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Energy  Policy  Act  provisions,  which  are 
codified  at  49  U.S.C.  sections  32901(c) 
and  32905.  require  the  Secretary  of 
Transportation  to  establish  a  minimum 
driving  range  for  dual  fueled  oloclric 
vehicles.  This  minimum  range 
requirement  applies  to  passenger 
automobiles  only.  It  does  not  apply  to 
dual  fueled  light  trucks. 

In  seeking  to  carry  out  its  goals,  the 
Act  attempts  to  balance  two  competing 
objectives: 

(1)  Encouraging  the  production  of 
alternatively  fueled  vehicles  by  offering 
CAFE  standard  compliance  incentives; 
and 

(2)  Encouraging  the  purchase  of 
alternatively  fueled  vehicles  by 
consumers  by  providing  the  incentives 
to  only  those  vehicles  whose  range  of 
operation  is  large  enough  to  meet 
consumer  needs. 

The  setting  of  a  minimum  driving 
range  for  dual  fueled  electric 
automobiles  must  balance  the  needs  of 
the  consumer  with  the  technical  and 
economic  considerations  that  are  faced 
by  the  manufacturers.  A  low  minimum 
driving  range  eligibility  criterion  might 
encourage  the  production  of  dual  fueled 
cars,  but  lead  to  dual  fueled  electric 
vehicles  being  designed  with  such  a  low 
alternative  fuel  driving  range  that 
consumers  do  not  buy  them  or,  ev»;n  if 
they  buy  them,  infrequently  operate 
them  on  the  alternative  fuel.  Conversely, 
an  excessively  stringent  minimum 
driving  range  eligibility  criterion  might 
discourage  the  production  of  dual 
fueled  electric  cars  and  unnecessarily 
compromise  other  vehicle  attributes  and 
aspet;ts  of  performance.  Manufacturers 
would  be  discouraged  by  an  overly- 
stringent  minimum  range  because  a 
vehicle  which  does  not  meet  the 
minimum  driving  range  for  its  type  is 
unlikely  to  be  built  since  the 
manufacturer  would  not  receive  any  of 
the  benefits  or  incentives  provided  by 
the  Act. 

From  the  viewpoint  of  the  consumer, 
the  necessary  driving  range  may  be 
dictated  by  the  convenience  of  a  range 
that  permits  a  typical  workweek  travel 
distance,  or  a  daily  travel  distance  for  a 
Heet  car.  Also,  if  the  majority  of 
consumers  would  use  a  dual  fueled 
electric  vehicle  in  an  urban  area  with 
more  recharging  stations  or  in  a  fleet 
application  with  a  central  recharging 
station,  a  large  driving  range  may  be  less 
critical. 

Whether  the  range  is  large  or  small, 
the  agency  will  need  a  method  of 
measuring  the  range  of  HEVs.  NUTSA  is 
considering  basing  the  dual  fueled 
electric  vehicle  driving  range  on 
procedures  established  by  a  Society  of 
Automobile  Engineers  (SAE)  committee. 


The  SAE  is  currently  developing 
procedures  for  chassis  dynamometer 
measurements  of  range,  electrical  energy 
consumption,  fuel  economy,  and 
exhaust  emissinns  of  HFVs.  In  a  brief 
overview,  the  SAE  HEV  Test  Procedure 
Task  Force  committee's  actions  will 
include: 

(1)  Classifying  the  vehicle  by  driving 
range  and  ability  to  complete  the 
Environmental  Protection  Agency  (EPA) 
driving  cycle. 

(2)  Testing  the  vehicle  on  the 
appropriate  type  of  cycle. 

(3)  Testing  at  other  driver  activated 
control  settings,  if  appropriate,  and 

(4)  Estimating  annual  fuel  economy, 
emissions,  and  electric  energy 
consumption. 

The  overview  stated  above  is  from 
SAE's  first  rough  draft  of  the  procedure 
for  HEV  testing,  and  it  does  not  specify 
when  the  final  procedure  will  be 
published. 

To  aid  the  agency  in  relating  the  data 
on  driving  range  for  dual  fueled  electric 
vehicles  to  the  unique  characteristics  of 
dual  fueled  passenger  automobiles. 
NHTSA  is  posing  a  number  of  questions 
in  the  following  areas  on  the  use  of  dual 
fueled  electric  passenger  automobiles, 
as  well  as  any  other  relevant  areas  such 
as; 

(a)  Consumer  acceptability. 

(b)  Economic  practicability. 

(c)  Technology. 

(d)  Environmental  impact. 

(e)  Safety. 

(f)  Driveability,  and 

(g)  Performance. 
Information  on  other  factors  is  also 
welcome.  The  data  provided  in  response 
to  these  questions  will  be  considered  by 
NHTSA  in  developing  a  proposed 
minimum  driving  range  for  dual  fueled 
electric  passenger  automobiles.  The  data 
will  also  aid  the  agency  in  making 
preliminary  judgments  about  such 
fundamental  matters  as  the  extent  to 

w  hich  manufacturers  would  seek  to 
achieve  the  selected  range  in  designing 
dual  fueled  electric  passenger 
automobiles,  the  production  volumes  or 
schedules  for  those  vehicles,  the  cost 
and  other  implications  of  different 
ranges,  and  the  likely  consumer 
acceptability  of  different  driving  ranges. 
For  easy  reference,  the  questions  are 
numbered  consecutively  throughout  the 
document. 

In  providing  a  comment  on  a 
particular  matter  or  in  responding  to  a 
particular  question,  interested  persons 
are  requested  to  provide  any  relevant 
factual  information  to  support  their 
conclusions  or  opinions,  including  but 
not  limited  to  test  data,  statistical  and 
cost  data,  and  the  source  of  such 
information.  The  agency  is  particularly 


interested  in  quantitative  evaluations  of 
anticipated  environmental  impacts  and 
energy  conservation  impacts. 

NHTSA  requests  information  and 
comments  on  the  following  questions; 

1.  How  should  minimum  oriving 
ranges  for  dual  fuel  electric  passenger 
automobiles  be  determined?  Is  there  any 
trend  toward  increased  or  decreased 
driving  ranges? 

2.  Can  the  vehicle  operate  solely  on 
electricity  or  must  the  auxiliary  power 
source  be  activated  in  order  to  follow 
the  EPA  driving  cycle?  How  would  you 
compute  driving  range  on  electricity  if 
the  auxiliary  power  source  is  activated 
during  the  driving  cycle?  What  if  the 
other  power  source  is  also  alternative 
fueled? 

3.  Can  the  SAE  procedure  be  adapted 
for  use  with  the  EPA  urban  and  highway 
cycles  for  determining  driving  range? 
Why  or  why  not?  Is  there  some  other 
test  procedure  that  will  be  suitable  for 
dual  fueled  electric  vehicle? 

4.  Would  dual  fueled  electric  vehicles 
be  generally  utilized  by  consumers 
residing  in  urban  areas  and  by  fleets 
where  it  would  be  practical  to  provide 
for  recharging  at  centralized  facilities  as 
opposed  to  consumers  in  rural  areas? 
Also,  where  would  it  be  practical  to 
recharge  the  battery? 

5.  VVnat  driving  range  does  the 
consumer  expect  from  the  passenger 
cars  that  he/she  operates  on  electricity? 
Does  the  range  vary  with  the  size  or 
typical  use  of  the  car;  e.g..  a  subcompact 
car  as  compared  to  a  large  station 
wagon,  or  a  car  typically  used  for  city 
commuting  compared  to  one  used 
primarily  for  urban  and  intercity 
driving?  Does  the  expected  driving 
range  vary  with  the  economic  or  social 
profile  of  the  car  operator;  e.g..  are 
younger  drivers  satisfied  with  smaller 
ranges  or  do  high-income  drivers 
demand  greater  driving  ranges?  Would 
the  consumer  be  willing  to  accept  a 
lower  driving  range  in  a  vehicle  with 
the  added  flexibility  of  dual  fuel 
capability  or  with  more  recharging 
points  and  shorter  waiting  times?  What 
is  the  minimum  driving  range 
acceptable  to  consumers? 

6.  Do  vehicle  manufacturers  consider 
availability  of  fuel  distribution  or 
recharging  points  in  establishing  driving 
ranges? 

7.  Describe  any  trade-ofT  for  tlie 
design  of  the  vehicle  with  cost  that 
would  dictate  an  upper  limit  of  driving 
range  for  economic  practicability. 

8.  Discuss  reduction  in  vehicle 
driving  range  due  to  climate  control 
energy  demand.  Discuss  any  new 
technology  utilized  in  vehicle  design 
and  in  advanced  heating  and  cooling 
approaches  to  mitigate  range  reduction. 
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9.  Describe  how  the  weight/ size  of  the 
battery  pack  will  affect  the  driving  range 
on  dual  fueled  electric  passenger  cars. 
What  determines  this  result? 

10.  Does  the  specific  driving  range  of 
dual  fueled  electric  cars  create  any 
environmental  impacts  that  could  be 
mitigated  by  choosing  a  different  range 
or  battery  capacity?  Please  discuss  the 
basis  for  your  answer  (e.g.,  (1)  setting 
the  minimum  driving  range  so  high  that 
manufacturers  could  meet  it  only  with 
battery  technologies  that  employ  more 
harmful  chemicals,  (2)  setting  the 
minimum  driving  range  so  high  that 
manufacturers  would  be  discouraged 
fix)m  trying  to  meet  it,  or  so  low  that 
consumers  wouldn't  buy  it.  thus 
delaying  the  development  or  use  of 
these  cleaner  technologies,  and  (3) 
setting  the  minimum  driving  range  so 
low  that  the  consumer  would  frequently 
be  forced  to  use  the  more  polluting  non- 
electric fuel.) 

11.  For  longer  driving  range  on 
electric  power,  please  discuss  any 
significant  safety  or  fire  problems  for  the 
occupants  of  the  dual  fueled  car  or  any 
object  with  which  the  car  may  collide. 

Is  there  an  optimum  battery  capacity 
that  would  minimize  potential  safety 
problems  for  the  electrolyte  spillage, 
shock  or  fire?  Please  explain  your 
answer. 

12.  Would  the  driveabihty  (i.e.. 
handling  and  performance)  of  a  dual 
fueled  electric  car  be  penalized  by  a 
requirement  for  a  driving  range 
comparable  to  that  for  typical  gasoline- 
fueled  cars?  Can  an  optimum  driving 
range  standard  for  dual  fueled  electric 
vehicles  be  established  from  driveability 
considerations?  Please  explain  your 
answer. 

13.  Is  it  likely  that  dual  fueled  electric 
passenger  car  applications  may  have 
decreased  performance  capabilities 
when  powered  by  electricity  (e.g., 
predominately  city  driving, 
acceleration,  top  speed,  and  gradeability 
limit)  and  consequently  result  in  lower 
consumer  expectations  for  driving 
range.  Please  discuss  your  answer. 

14.  How  do  style  or  appearance 
considerations  affect  the  space  for  the 
batteries  and.  therefore,  minimum 
driving  range?  How  will  minimum 
driving  range  Umit  the  storage  space  in 
the  trunk  of  the  vehicle? 

15.  What  other  factors,  if  any,  should 
the  agency  consider  in  establishing  the 
driving  ranges  for  dual  fueled  electric 
passenger  cars  when  operated  on 
electricity? 

16.  What  do  you  recommend  as  the 
minimum  driving  range  for  dual  fueled 
electric  passenger  cars  when  operating 
on  electricity? 


17.  What  safety  problems txjuld  arise 
if  both  battery  acid  and  the  second  fuel 
spilled  and  mixed  during  an  accident? 

18.  What  kinds  of  range  extenders  are 
manufactiu^rs  considering  for  use  in 
dual  fueled  electric  vehicles  (e.g., 
flywheels,  hydraulic  accumulators, 
small  range  heat  engines,  fuel  cell 
systems,  etc.)? 

NHTSA  solicits  public  comments  on 
this  notice.  It  is  requested  but  not 
required  that  10  copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  hmit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiaUty  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered.  Comments  in  response  to 
this  request  for  comments  will  be 
available  for  inspection  in  the  docket. 
NHTSA  will  continue  to  file  relevant 
information  as  it  becomes  available  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  on  their  comments  in  the 
dockets  should  enclose  a  self-addressed, 
stamped  envelope  with  their  comments, 
the  docket  supervisor  will  return  the 
postcard  by  mail. 

(49  U.S.C  32901(c);  delegation  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  September  19, 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  94-23455  Filed  9-21-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admin;str3tion 

50  CFR  Parts  638,  640,  642,  and  659 
n.D.  091394A] 

South  Atlantic  Fisher^'  Management 
Council;  Public  Meeting,  Public 
Hearings,  and  Public  Scoping 
Meetings;  Addendurr. 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.\A), 
Commerce. 

ACTION:  Public  meeting,  public  hearings, 
and  public  scoping  meeting;  request  for 
comments;  addendum. 

SUMMARY:  The  South  Atlantic  Fishery 
Management  Council  (Council),  will 
conduct  a  public  hearing  on  proposed 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Spiny  Lobster 
Fishery  of  the  Gulf  of  Mexico  and  South 
Atlantic  (Spiny  Lobster  FMP)  in 
Charleston,  SC.  The  Council  will 
conduct  a  pubfic  hearing  on  coral- 
related  issues  on  Wednesday, 
September  21,  1994,  in  Cocoa  Beach, 
PL 

DATES:  A  hearing  on  coral-related  issues 
will  be  held  on  Wednesday,  September 
21, 1994  (in  conjunction  with  the 
previously  published  hearing  notice  on 
developing  regulations  for  the  rock 
shrimp  fishery).  A  hearing  on  issues 
contained  in  proposed  Amendment  4  to 
the  Spiny  Lobster  FMP  is  scheduled  for 
Thursday,  October  6,  1994.  Both 
hearings  will  begin  at  7  p.m.  Written 
comments  on  proposed  Amendment  4 
must  be  received  by  October  11,  1994. 

ADDRESSES:  The  hearing  on  coral-related 
issues  scheduled  for  September  21, 
1994,  wrill  be  held  at  the  Holiday  Inn, 
1300  N.  Atlantic  Avenue,  Cocoa  Beach. 
FL.  The  hearing  on  proposed 
Amendment  4  scheduled  for  October  6, 
1994,  will  be  held  at  the  Town  and 
Country  Inn,  2008  Savannah  Highway, 
Charleston,  SC.  All  other  locations  for 
hearings  are  contained  in  the  notice 
published  on  September  8,  1994. 
Comments  on  proposed  Amendment  4 
should  be  sent  to  Robert  K.  Mahood, 
Executive  Director,  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306,  Charleston. 
SC  29407^699  (FAX:  803-769-4520). 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Knight,  Public  Information 
Officer,  South  Atlantic  Fishery 
Management  Council,  803-571-4366. 
SUPPUEMENTARY  INFORMATION:  A  notice 
of  a  public  meeting,  public  hearings, 
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and  public  scoping  nutting  to  sulicit 
comments  on  coral-reiated  issues, 
developing  regulations  for  the  rock 
shrimp  fishery,  and  a  scoping  meeting 
on  controlled  access  options  for  Atlantic 
group  Spanish  mackerel  and  proposed 
Amendment  8  to  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of  Mexico 
and  South  Atlantic  was  published  in  the 
Federal  Register  on  September  8.  1994 


(59  PR  46387).  This  notice  serves  as  an 
addendum  to  that  September  8  notice. 

The  Council  is  considering  the 
following  options  for  proposed 
Amendment  4  to  the  Spiny  Lobster 
FMP:  (1)  A  year-round  bag  limit  of  two 
lobsters  for  all  fishermen  north  of  the 
Florida/Georgia,  border  and  (2)  an 
exemption  for  spiny  lobsters  caught  on 
hook-and-line  headboats  from  North 
Carolina  through  the  Atlantic  side  of  the 


Florida  Keys.  Proposed  Amendment  4 
will  also  be  discussed  at  the  previously 
published  hearings  scheduled  for 
September  19,  20.  21.  22,  and  23, 1994. 

Dated:  September  16.  1994. 
David  S.  Crvstin, 

Acting  Director.  Office  of  Fisheries 
Consenvtion  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc  94-23372  Filed  9-l»-94:  3:29  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Ottlce  of 
Management  and  Budget 

SeptenilMT  ih.  1944. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection:  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  room  404-W  Admin. 
Bldg.,  Washington.  DC  20250.  (202) 
690-2118. 

Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

National  Poultry  Improvement  Plan 
VS  Forms  9-2,  9-3,  9-^,  9-5,  9-6,  9-7, 

10-3 
Recordkeeping;  Annually 
State  or  local  governments;  Farms; 

Small  businesses  or  organizations; 

46.642  responses;  7.718  hours 
Andrew  R.  Rhorer  (301)  436-7768 

Reinstatement 

•  Foreign  Agricultural  Service 
Automated  Skills  Inventory  Systems 


OICD  Form  73 

Annually 

Individuals  or  households:  Businesses 
or  other  for-profit:  Federal  agencies  or 
employees:  Non-profit  institutions: 
Small  businesses  or  organizations; 
1,000  responses;  1,000  hours 

Nancy  Croft  (202)  690-1722 

•  Rural  Electrification  Administration 

Request  for  Mail  List  Data 

REA  Form  87 

Annually 

Small  businesses  or  organizations;  964 
responses:  241  hours 

Daphne  L.  Brown  (202)  205-3660 

Donald  E.  Hulcher, 

Deputy  Departmental  Clearance  Officer. 

IFR  Doc.  94-23467  Filed  9-21-94;  8:45  am] 

BILUNG  COOE  3410-01-M 


Forest  Service 

Thunder  Mountain  Fire  Recovery  and 
Salvage,  Okanogan  National  Forest 
Okanogan  County.  Washington,  Intent 
To  Prepare  an  Environmental  Impact 
Statement 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  USDA,  Forest  Service,  will  prepare 
an  environmental  impact  statement 
(EIS)  for  a  proposal  to  implement 
connected  projects  for  the  purpose  of 
speeding  recovery  of  the  Thunder 
Mountain  Fire  burned  area.  Forest 
Service  proposed  projects  includes: 
Timber  sale  of  dead  and  fire  damaged 
trees  within  the  fire  perimeter; 
rehabilitation  of  riparian  areas  and 
channels  damaged  by  fire;  and  control 
of  hvestock  to  maintain  pre-fire  pristine 
character  of  streams  and  meadows.  The 
EIS  will  develop  and  evaluate  a  range  of 
alternatives  for  management  of  the 
resources  within  the  fire  perimeter.  The 
alternatives  will  include  a  no  action 
alternative,  involving  no  timber  har\'est 
or  road  construction,  and  additional 
alternatives  in  response  to  issues 
identified  during  the  scoping  process. 
The  proposed  projects  are  consistent 
with  the  direction  in  the  1989  Okanogan 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  which 
provides  the  overall  guidance  for 
management  of  the  area.  The  entire 
burned  area  and  proposed  project  are 
within  the  Long  Swamp  Roadless  Area. 


Implementation  of  proposed  projects  is 
scheduled  for  Fiscal  Year  1995.  The 
Long  Swamp  Roadless  Area  is  located 
approximately  25  miles  west  of 
Tonasket.  Washington.  The  agencv 
invites  written  comments  on  the  scope 
of  this  project.  In  addition,  the  agency 
gives  notice  of  this  analysis  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  decision  making 
process. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  October  11,  1994. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Don  Rose,  Project 
Coordinator,  Tonasket  Ranger  District. 
P.O.  Box  466,  Tonasket,  Washington 
98855. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  environmental  analyses  to 
Don  Rose,  Project  Coordinator,  Tonasket 
Ranger  District,  P.O.  Box  466,  Tonasket. 
Washington  98855.  telephone:  (509) 
486-5110. 

SUPPLEMENTARY  INFORMATION:  The 
Thunder  Mountain  Fire  was  started  bv 
lightning  on  July  23,  1994  and  was  not 
declared  controlled  until  August  30. 
During  that  time,  the  fire  burned 
through  8,950  acres  of  lodgepole  pine. 
Engelmann  spruce,  and  subalpine  fir 
forest.  Within  the  fire  perimeter,  it  is 
estimated  that  approximately  4,500 
acres  of  trees  were  killed  by  the  flames 
and  heat  of  the  fire.  The  remainder  of 
the  area  within  the  fire  perimeter  either 
burned  to  a  lesser  degree  (and  may 
experience  further  dying  of  trees)  or  did 
not  bum  at  all.  Fire  control  was 
hampered  by  the  roadless  nature  of  the 
area  which  limited  access. 

The  proposed  action  is  to  salvage 
dead  and  fire  damaged  trees  on 
approximately  25  percent  of  the  area 
within  the  fire  perimeter. 
Approximately  half  of  the  area  to  be 
salvaged  will  be  logged  using  helicopter 
yarding  and  the  other  half  will  be  loggea 
using  cable  and  tractor  systems. 
Approximately  3  miles  of  road  will  be 
constructed  to  improve  access  to  the 
center  of  the  area.  The  roads  would  be 
on  three  or  four  ridgetops  running  west 
from  the  main  road  in  the  area. 

This  area  has  recently  been  analyzed 
in  both  the  Meadows  Integrated 
Resource  Analysis,  which  concentrated 
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on  issues  associated  with  manaf^ment 
of  North  American  lynx,  and  the 
Chevvuch  Watershed  Analysis,  which 
analyzed  historical  di.sturbance  patterns 
and  how  existing  resource  conditions 
differ  from  historical  conditions.  To 
date,  the  major  issues  identified  are: 
Management  of  the  roadless  anja:  effects 
on  lynx  habitat:  effects  on  anadromous 
fish  habitat  within  the  Chewuch  River; 
future  fire  risk,  and  long  term  health  of 
the  soils  and  water  within  the  burned 
area.  Public  meetings  will  be  held  in 
Tonasket  and  the  Methow  Valley 
(Washington)  to  review  existing 
information  and  facilitate  public 
scoping 

This  EIS  will  tier  to  the  Forest  Plan, 
as  amended  by  the  Eastside  Screening 
Environmental  A.ssessment.  The  Forest 
Plan  provides  forest-wide  standards  and 
guidelines,  management  area  standards 
and  guidelines,  and  desired  future 
conditions  for  the  various  lands  on  the 
Forest.  This  dire<;tion  is  provided  for 
management  practices  that  will  be 
utilized  during  the  implementation  of 
the  Forest  Plan. 

The  Thunder  Analysis  Area  contains 
about  8,950  acres.  All  of  this  is  in  the 
Long  Swamp  Roadless  Area,  which  is 
70.200  acres  in  size.  The  Analysts  Area 
is  allocated  to  the  following 
Management  Areas  (MA): 
— Approximately  90  percent  is  in  MA 
12  which  is  designed  to  provide 
habitat  to  support  a  stable  lynx 
population  over  the  long  term  while 
accessing  the  area  for  the  purpose  of 
growing  and  producing  merchantable 
wood  fiber. 
— Approximately  9  percent  is  in  MA  5 
which  is  designed  to  provide 
opfwrtunities  for  recreation  and 
viewing  scenery  in  a  roaded  natural 
setting. 
— Approximately  1  percent  is  in  MA  8 
which  is  designed  to  preserve 
naturally  occurring  physical  and 
biological  units  as  Researt:h  Natural 
Areas. 

The  analysis  will  develop  a  mngc  of 
alternatives — from  no-action,  (with  no 
timber  harvest  or  road  construction)  to 
an  alternative  that  proposes  harvest  (no 
road  construction),  to  an  alternative  that 
considers  timber  harvest  with  road 
construction  and  a  lesser  amount  of 
helicopter  yarding. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  other  Federal,  State, 
local  agencies,  and  tribes,  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  project.  This  input  will  be 


used  in  preparation  of  the  draft  EIS.  the 
scoping  process  includes: 
— Identifying  potential  issues. 
— Identifying  major  i.ssues  to  be 

analyzed  in  depth. 
— Identifying  issues  which  have  been 

covered  by  a  relevant  previous 

environmental  analysis. 
— Exploring  additional  alternatives 

based  on  themes  which  will  be 

derived  from  issues  recognized  during 

scoping  activities. 
— Identifying  potential  environmental 

effects  of  this  project  and  alternatives 

(i.e.,  direct,  indirect,  and  cumulative 

effects  and  connected  actions). 
— Determining  potential  cooperating 

agencies  and  task  assignments. 
— Notifying  interested  members  of  the 

public  of  opportunities  to  participate 

through  meetings,  personal  contacts. 

or  written  comment.  Keeping  the 

public  informed  through  the  media 

and/or  written  material  (e.g. 

newsletters,  correspondence,  etc.). 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  December,  1994.  Your 
comments  and  suggestions  are 
encouraged  and  should  be  in  writing. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  of 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  struciure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  stage  but  that  are  not 
raised  until  after  the  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
F.2d.  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  ( articipate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  be  meaningfully 
considered  and  responded  to  in  the  final 
EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action. 


comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
completed  by  March,  1995.  In  the  final 
EIS,  the  Forest  Se^ice  is  required  to 
respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  tbe  environmental 
consequences  discussed  in  the  Hraft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  Sam 
Gehr.  Forest  Supervisor,  is  the 
responsible  official.  The  responsible 
official  will  document  the  decision  and 
rationale  for  the  decision  in  the  Record 
of  Decision,  which  will  be  subject  to 
Forest  Service  appeal  regulations  36 
CFR  Part  215. 

Dated:  September  15.  1994. 
Sam  Gehr. 
Forest  Supervisor. 

|FR  Doc  94-23439  Filed  9-21-94;  8:45  am) 
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Pellc.Tn  Butte  Recreation  Area,  Winema 
National  Forest,  Klamath  County, 
Oregon,  Cancellation  of  an 
Environmental  Impact  Statement 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Cancellation  of  an 
environmental  impact  statement. 

summary:  On  May  17,  1990,  a  Notice  of 
Intent  to  prepare  an  environmental 
impact  statement  (EIS)  for  the  Pelican 
Buttle  Recreation  Area  on  the  Klamath 
Ranger  District  of  the  Winema  National 
Forest  was  published  in  the  Federal 
Register  (55  FR  20487).  The  Pelican 
Butte  Recreation  Area  proposal  has  been 
withdrawn  by  the  proponent.  The  Forest 
Service  has  decided  not  to  prepare  an 
EIS  on  this  proposal;  therefore,  this 
Notice  of  Intent  is  rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Mr.  Rob  Shull,  District 
Ranger,  Klamath  Ranger  District, 
telephone  (503)  685-3408. 


Dated:  September  14,  1994. 
Bob  Castaneda. 

Fore.st  Supenisor. 

|FR  Doc.  94-23438  Filed  9-21-94:  8:45  am] 

BILUNG  CODC  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Technical 
Information  Ser\'ice 

Title:  CENDI  (Commerce,  Energy, 
NASA.  National  Library  of  Medicine 
and  Defense  Information)  Customer 
Survey:  Uses  of  Scientific  and  Technical 
Information. 

Form  Numberis):  None. 

Agency  Approval  Number:  None. 

Type  of  Bequest:  New  collection. 

Burden:  8.000  hours. 

Number  of  Bespondents:  50,000. 

Avg  Hours  Per  Besponse:  .16  hours. 

Needs  and  Uses:  Each  CENDI  agency 
has  its  own  acquisition  and  distribution 
program  for  scientific,  technical, 
engineering  and  business  related 
informtion.  This  customer  survey  is 
designed  to  make  this  informtion  more 
accessible  to  the  CENDI  agencies,  and 
also  make  it  easier  for  citizens  and  the 
private  sector  to  utilize  it.  To 
accomplish  this.  CENDI  needs  data  on 
the  characteristics  and  acquisition 
habits  of  their  existing  and  future 
customer  base.  The  collected 
information  will  be  used  to  design  new 
cost  effective  information  delivery 
media  and  formats. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  federal  agencies 
or  employees,  and  non-profit 
institutions. 

Frequency:  One  time  only. 

Bespondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mava  A.  Bernstein. 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312.  14th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  Bernstein,  OMB  Desk  Officer, 
room  10236,  New  Executive  Office 
Building,  Washington,  DC  20503 


Dated:  September  16,  1994. 
Gerald  Tache. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
jFR  Doc.  94-23437  Filed  9-21-94:  845  am] 
BtLUNG  COOE  3510-CW-F 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Augusto  Giacomo  Giangrandi 
Valenzuela,  Also  Known  As  Augusto 
Giangrandi 

In  the  matter  of;  Augusto  Giacomo 
Giangrandi  Valenzuela.  also  known  as 
Augusto  Giangrandi.  Via  Rojm  4«h3  Santiago. 
Chile.  Respondent. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(Department),  having  notified  Augusto 
Giacomo  Giangrandi  Valenzuela,  also 
known  as  Augusto  Giangrandi 
(Giangrandi),  of  its  intention  to  initiate 
an  administrative  proceeding  against 
him  pursuant  to  Section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  §§2401- 
2420  (1991,  Supp.  1992.  and  Pub.  L.  No. 
103-277.  July  5.  1994))  (the  Act),'  and 
Part  788  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  Parts  768-799  (1994))  (the 
Regulations),  based  on  allegations  that, 
between  on  or  about  February'  14.  1983, 
and  on  or  about  June  11, 1988. 
Giangrandi  conspired  with  Carlos 
Cardoen,  and  others,  to  export  U.S.- 
origin  zirconium  from  the  United  States 
to  Chile  contrary  to  the  terms  of  export 
licenses  that  were  issued  by  the  U.S. 
Department  of  Commerce  based  on  the 
prior  representations  of  the 
conspirators;  and 

The  Department  and  Giangrandi 
having  entered  into  a  Consent 
Agreement  whereby  the  Department  and 
Giangrandi  have  agreed  to  settle  this 
matter  in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
terms  of  the  Consent  Agreement  having 
been  approved  by  me; 

It  it  therefore  ordered. 

First,  Augusto  Giacomo  Giangrandi 
Valenzuela,  also  known  as  Augusto 
Giangrandi,  Via  Roja  4863,  Santiago, 
Chile,  and  all  of  his  successors,  assigns, 
officers,  representatives,  agents,  and 
employees,  shall,  for  a  period  of  10 
years  from  the  date  of  this  Order,  be 


'  The  Act  expired  on  Augu.sl  20.  1994.  Execulive 
Order  No.  12924  (59  FR  43437.  August  23.  1994). 
ronlinued  the  Regulations  under  the  International 
Emergency  Economic  Powers  .Act  (50  l'..S.(:.A 
1701-1706(1991)) 


denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States, 
and  subject  to  the  Regulations. 

A.  All  outstanding  individual 
validated  licenses  in  which  Giangrandi 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Giangrandi's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

B.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectlv,  in 
any  manner  or  capacity: 

(i)  As  a  party  or  as  a'representative  ol 
a  party  to  any  export  license  application 
submitted  to  the  Department; 

(ii)  In  preparing  or  filing  with  the 
Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  from  the  Department 
or  using  any  validated  or  general  export 
license,  reexport  authorization,  or  other 
export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of.  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  or  to  be  exported  from  the 
United  States  and  subject  to  the 
Regulations;  and 

(v)  In  financing,  forwarding, 
transporting,  or  other  servicing  of  sue  h 
commodities  or  technical  data. 

C.  After  notice  and  opportunity  for 
comment  as  provided  in  §  788.3(c)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Giangrandi  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  .services  may  also  be  made 
subject  to  the  provisions  of  this  Order 

D.  As  provided  by  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
EnforcjBment,  no  person  may  direc:tly  or 
indirectly,  in  any  manner  or  capacity 

(i)  Apply  for,  obtain,  or  use  any 
license.  Shippers  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 


ppHc^ral    Dooictnv*    /    \//-k1      an      KT.-,      .too 
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sub|tK:t  tu  an  order  ruvukiiig  ur  dunvin^ 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or 

(ii)  Order,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  Hnance,  or  otherwise  service 
of  participate: 

(a)  In  any  transaction  which  may 
involve  any  commodity  or  te<:hnical 
data  exported  or  to  be  exported  from  the 
United  States: 

(b)  In  any  reexport  thereof:  or 

(c)  In  any  other  transaction  which  is 
subject  to  the  Export  Administration 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in,  directly  or 
indirectly,  any  of  these  transactions. 

E.  As  authorized  by  §  788.16(c)  of  the 
Regulations,  the  last  five  years  of  the 
denial  period  set  forth  above  is  hereby 
suspended  for  a  period  of  five  years 
beginning  five  years  from  the  date  of 
entry  of  this  Order,  and  shall  thereafter 
be  waived,  provided  that  Ciangrandi  has 
met  any  obligation  he  has  with  the  U.S. 
Government  and  that,  during  the  period 
of  suspension,  he  has  committed  no 
violation  of  the  Act  or  any  regulation, 
order,  or  license  issued  under  the  Act. 

Se<:ond,  that  the  proposed  Charging 
Letter,  the  Consent  Agreement  and  this 
Order  shall  be  made  available  to  the 
public. 

This  Order  is  effective  immediately. 

Entered  this  15th  day  of  September  1994. 
|ohn  Desprac 

Assistant  Secretary  for  Export  Enforcement. 
IFR  Doc.  94-23471  Filed  9-21-94;  8:45  ami 
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International  Trade  Administration 

(A-ei4~801] 

Fresh  KIwifruit  From  New  Zealand; 
Final  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

action:  Notice  of  Final  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  On  May  6,  1994,  the 

IX'partnient  of  Commerce  (the 
U«-partment)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand.  The  review 
covers  one  exporter,  the  New  Zealand 
Kiwifruit  Marketing  Board  (NZKMB). 
and  the  period  November  27.  1991, 
through  May  31,  1993.  Ba.sed  on  our 
analysis  of  the  comments  received,  we 


(.If  lerniiiie  the  dumping  margin  for 
NZKMB  to  be  15.41  percent. 
EFFECTIVE  DATE:  September  22,  1994. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Amer  M.  Kayani  or  Thomas  P.  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230:  telephone  (202)  482-5346  or 
482-3814.  respectively. 

Background 

On  May  6.  1094,  the  Department 
published  I'm-  preliminary  results  (59  FR 
23691)  of  its  administrative  review  of 
the  antidumping  duty  order  on  fresh 
kiwifruit  from  New  Zealand  (57  FR 
23203.  (June  2,  1992)).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Review 

The  product  covered  by  the  order 
under  review  is  fresh  kiwifruit. 
Processed  kiwifruit.  including  fruit 
jams,  jellies,  pastes,  purees,  mineral 
waters,  or  juices  made  from  or 
containing  kiwifruit,  are  not  covered 
under  the  scope  of  the  order.  The 
subject  merchandise  is  currently 
classifiable  under  subheading 
0810  90.20.60  of  the  Harmonized  Tariff 
Schedule  (HTS).  Although  the  HTS 
numljer  is  provided  for  convenience  and 
customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  At 
the  request  of  respondent.  NZKMB,  we 
held  a  public  hearing  on  June  20,  1994. 
We  received  timely  comments  from 
respondent  and  petitioners,  the 
California  Kiwifruit  Commission  (CKC). 

General  Comments 

Comment  1 

Respondent  argues  that  the 
Department  should  exclude  from 
NZKMB's  expenses  amounts  of  interest 
it  incurred  to  finance  antidumping 
deposits  in  accordance  with  the 
Department's  practice  in  the 
administrative  review  of  Final  Results  of 
i^ntidtimping  Duty  Administrative 
Review  and  Revocation  in  Part  of  an 
Antidumping  Order:  Antifriction 
Bvarings  (Other  Than  Tapered  Roller 
Bearings!  and  Parts  Thereof  from 
France,  et.  al.  (58  FR  39729.  (July  26, 
1993)).  Respondent  further  argues  that 
the  Department  successfully  verified  the 


amount  of  interest  NZKMB  incurred  as 
a  result  of  the  duty  deposits. 

Petitioners  contend  that  this  interest 
is  not  "dumping  duty  interest",  but 
rather  that  it  is  simply  interest  incurred 
by  respondent  on  short-term 
commercial  bank  financing  to  finance 
kiwifruit  business  operations. 
Furthermore,  petitioners  contend  that 
respondent's  reliance  on  the  third 
administrative  review  results  in 
Antifriction  Bearings  is  misplaced 
because  in  the  more  recent  Antifriction 
Bearings  fourth  administrative  review, 
the  Department  disallowed  a  reduction 
for  U.S.  indirect-selling  expenses  by  the 
amount  of  interest  incurred  to  fir.ance 
antidumping  duty  deposits. 

DOC  Position 

We  disagree  with  respondent. 
Respondent  mischaracterized  the 
Department's  verification  of  this 
expense.  The  Department  only  verified 
the  total  interest  expense  for  NZKMB. 
NZKMB  did  not  provide  any  supporting 
documentation  for  specific  interest  on 
dumping  deposits  (see  Department's 
verification  report  for  NZKMB.  dated 
April  16.  1994.  pp.  14-15).  Given  the 
Department's  inability  to  verify  the 
interest  incurred  for  dumping  deposits, 
there  is  no  evidentiary  basis  for  making 
the  adjustment  claimed  by  respondent. 
Therefore,  the  issue  of  the  Department's 
practice  in  Antifriction  Bearings  is 
moot. 

Comment  2 

Respondent  argues  that  the  general 
and  administrative  (G&A)  expenses 
should  be  reduced  by  revenues  from 
sales  of  salvaged  packaging,  which  were 
posted  to  two  accounts  in  NZKMB's 
general  ledger.  Respondent  contends 
that  the  Department  verified  the  items 
in  one  account  and  declined  to  examine 
the  second  account,  citing  lack  of  time. 
Furthermore,  respondent  claims  that  the 
Department  traced  the  total  amount  in 
the  second  account  to  the  general  ledger 
and  that  the  Departments  unwillingness 
to  go  behind  the  ledger  for  this  account 
is  not  sufficient  grounds  to  doubt  its 
accuracy. 

DOC  Position 

We  disagree.  The  Department 
informed  respondent,  prior  to 
verification,  in  a  letter  dated  March  4. 
1994.  that  "it  is  the  responsibility  of  the 
respondent  to  be  fully  prepared  for  the 
verification.  If  (respondent)  is  not 
prepared  to  support  or  explain  a 
response  item  at  the  appropriate  time, 
we  will  move  on  to  another  topic.  Due 
to  time  constraints,  it  may  not  be 
possible  to  return  to  that  item  and  we 
may  consider  the  item  unverified." 


Respondent  did  not  bring  its  claim  for 
the  adjustments  in  question  to  the 
Department's  attention  prior  to  the  start 
of  verification.  In  fact,  these  adjustments 
were  first  brought  to  the  Department's 
attention  on  the  third  day  of  a  five-day 
verification.  Due  to  respondent's 
considerable  delay  in  bringing  the 
information  to  the  Department's 
attention  and  subsequent  lack  of 
preparation  in  providing  the  supporting 
documentation,  the  verification  team 
was  only  able  to  verify  fully  the  amount 
reported  for  tender  revenue  packaging. 
The  Department  was  unable  to  verify 
fully  the  amount  reported  in  the  sundry 
on-shore  packaging  account  because  of 
respondent's  inability  to  provide 
supporting  documentation  in  a  timely 
manner.  Accordingly,  no  adjustment  has 
been  made  to  G&A  for  the  sundry  on- 
shore packaging  in  the  final  results. 

Comment  3 

Respondent  argues  that  the 
Department  should  add  the  delivery 
premium  for  sales  in  the  United  States 
to  the  U.S.  price  rather  than  deduct  it 
from  U.S.  price.  NZKMB  asserts  that  it 
charges  a  delivery  premium  for  sales  in 
the  United  States  made  on  a  delivered 
basis.  This  amount  is  charged  to  the 
customer  as  a  premium  above  the  gross 
unit  price.  TTius,  according  to 
respondent,  it  should  be  added  to  the 
gross  unit  price  to  yield  the  actual  price 
paid  by  the  customer. 

DOC  Position 

We  agree  with  respondent  that  the 
delivery  premium  should  not  be 
subtracted  from  the  gross  price  w  hen 
calculating  the  net  U.S.  price  and  have 
added  it  to  the  gross  unit  price  so  that 
our  calculations  reflect  the  full  price 
paid  by  the  customer.  We  then  have 
adjusted  the  U.S.  price  for  actual 
movement  expenses  respondent 
incurred. 

Comment  4 

Respondent  contends  that  the 
Department  incorrectly  used  a 
weighted-average  price  for  the  entire 
period  of  review  (FOR)  in  the 
calculation  of  foreign  market  value 
(FMV).  Respondent  argues  that  the 
Department  should  use  monthly 
weighted-average  prices  in  the 
calculation  of  FMV. 

DOC  Position 

We  agree  with  respondent  and  have 
used  monthly  weighted-average  prices 
in  the  calculation  of  FMV  for  3ie  final 
results. 


Comment  5 

Respondent  contends  that  the 
Department  improperly  treated  interest 
expenses  by  including  the  growers' 
interest  cost  in  the  cost  of  manufacture 
(COM)  rather  than  accounting  for  it  as 
a  general  expense  in  accordance  with 
the  Department's  practice.  To  remedy 
this  alleged  error,  respondent  suggests 
that  the  Department  subtract  the 
growers'  interest  from  COM. 

Furthermore,  respondent  contends 
that,  when  calculating  the  constructed 
value  (CV)  interest  expense,  the 
Department  double-counted  the 
growers'  interest  by  including  it  both  in 
grower's  COM  and  in  CV  interest 
expense  calculation  for  NZKMB. 
According  to  respondent,  the  amount 
reported  as  CV  interest  expense  in 
NZKMB's  response  to  the  Department's 
grower  cost  questionnaire,  represents 
the  total  interest  expense,  for  both 
NZKMB  and  the  growers,  that  should  be 
added  to  CV.  Respondent  suggests 
correcting  this  alleged  error  by 
subtracting  the  grower  interest  from 
COM  and  multiplying  the  result  with 
CV  offset  proposed  by  NZKMB  in  its 
response  to  the  Department's 
questionnaire. 

Petitioners  contest  respondent's  claim 
that  the  growers'  interest  expense 
should  not  be  included  in  the  COM  but 
rather  should  be  accounted  for  as  a 
general  expense.  Petitioners  note  that 
respondent's  claim  overlooks  the 
distinction  between  NZKMB's  and 
growers'  costs.  Petitioners  point  out  that 
the  interest  expenses  incurred  by  each 
grower  are  directly  related  to  the 
kiwifruit  operations  for  each  grovv'er  and 
that  the  loans  relate  directly  to 
individual  growers'  costs  of  cultivation 
and  are  not  "general"  in  nature  nor  are 
they  a  general  expense  of  NZKMB, 

Petitioners  also  dispute  respondent's 
claim  that  tlie  interest  expense  reported 
in  NZKMB's  response  to  the 
Department's  grower  cost  questionnaire 
represents  the  total  interest,  for  both 
NZKMB  and  the  growers,  that  should  be 
added  to  CV.  According  to  petitioners, 
the  amount  for  CV  interest  expense  used 
by  the  Department  is  much  less  than  the 
actual  interest  incurred  by  eitlier  the 
growers  or  NZKMB  because  of  an  offset 
of  interest  expense  with  interest  income 
that  was  not  related  to  the  grower 
interest.  Petitioners  argue  that  the 
Department  should  not  allow  any  offset 
to  growers'  interest  expense.  Instead, 
petitioners  argue  that  any  offset  that  the 
Department  chooses  to  make  should 
only  be  subtracted  from  the  interest 
expense  of  NZKMB.  Furthermore, 
petitioners  maintain  that  this  offset 
should  be  in  the  form  of  a  whole 


number  instead  of  an  estimated  ratio 
used  by  respondent  in  its  response. 

DOC  Position 

We  agree,  in  part,  with  both 
respondent  and  petitioners.  We  disagree 
with  respondent's  first  argument  that 
the  growers'  interest  cost  should  be 
excluded  from  the  COM.  The 
Department's  objective  is  to  calculate 
the  cost  of  production  (COP)  of  the 
subject  merchandise  sold  by  NZKMB. 
This  COP  includes  the  cost  incurred  by 
the  grovv-er  to  produce  the  kiwifruit  as 
well  as  the  selling,  general  and 
administrative  expenses  (SG&A) 
incurred  by  NZKMB  to  sell  the 
kiwifruit.  The  financial  expenses 
incurred  by  growers  are  a  part  of  the 
costs  associated  with  producing  the 
kiwifruit.  That  is.  these  financial 
expenses  are  directly  related  to 
individual  growers'  COM  and  are  not 
NZKMB's  general  expense.  NZKMB's 
financial  expense  is  treated  as  the 
general  expense  of  NZKMB  and  added 
to  the  grower's  COM  to  arrive  at  the 
total  COP  of  the  kiwifruit. 

With  respect  to  respondent's 
argument  that  the  Department  double- 
counted  growers'  interest  expenses,  the 
Department  agrees  with  respondent  in 
part.  We  agree  with  respondent  that  the 
Department  double-counted  the 
growers'  interest  by  including  it  both  in 
grower's  COM  and  in  CV  interest 
expense  calculation  for  NZKMB. 
However,  we  disagree  with  the  specific 
amount  of  the  CV  offset  proposed  by 
respondent.  The  CV  offset  proposed  by 
respondent  is  a  percentage  factor  that  is 
applied  to  total  interest  of  growers  and 
NZKMB  which  was  adjusted  for 
deposits  made  for  estimated 
antidumping  duties.  We  have 
recalculated  respondent's  proposed 
adjustment  by  disallowing  respondent's 
deduction  for  the  interest  incurred  on 
its  duty  deposits  (For  an  explanation  of 
the  Department's  position  on  this  issue, 
see  Comment  1.)  Furthermore,  we  have 
allowed  this  offset  only  to  NZKMB's 
financial  expenses  because,  as  noted 
above,  the  Etepartment  does  not 
consider  financial  expenses  incurred  by 
growers  to  be  a  general  expense  of 
NZKMB. 

Cost  of  Production  Comments 

Comment  6 

Respondent  contends  that  the 
Department's  treatment  of  orchard  set- 
up costs  for  growers  who  purchased 
already-  established  orchards  and  thus 
did  not  report  actual  orchard  set-up 
costs  has  unfairiy  distorted  and  inflated 
costs.  Resf>ondent  argues  that  the 
Department's  decision  to  use  the  best 
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inluniuilioii  a\uilat)lt.'  IbiAj  tor  iiiesi; 
on.hards  set-up  i:osls  grossly  exax^erates 
their  value.  Respondent  maintains  that 
a  pun-.ha.ser  of  an  established  orchard 
does  not  bear  directly  any  set-up  costs, 
since  those  costs  were  borne  by  the 
oriifinal  establisher  of  the  ort:hard. 
Respondent  asserts  that  a  purchasers 
total  (  ost  for  an  on:hard  is  the  price  the 
purt.haser  paid  to  the  seller  of  the 
property  and  that  a  portion  of  that 
purchase  price  attributable  to  capil.il 
improvements  is  effe<:fively  the 
pur«:haser's  set-up  cost.  That  is. 
respondent  contends,  the  differen(  e  in 
value  betM'een  the  raw  land  and  the 
land  wilh  an  established  orchard 
repre<;ents  the  value  to  the  purchaser  of 
the  S'l-up  costs  incurred  by  the  original 
ownei.  Moreover,  respondent  points  out 
that  for  most  growers  the  Department 
has  vniued  the  set-up  cost  of  the  orchard 
at  more  than  the  price  paid  for  the  entire 
farm.  Respondent  notes  thargrowers 
reported  the  actual  amortized  value  of 
the  on. hard  based  on  their  puri;hase 
prices  for  the  land  and  the  on;hard. 
Respondent  contends  that  this  reporting 
methodology  was  obtained  from  land 
valuation  reports  prepared  by  private 
apprai.sers  and  was  not  challenged  by 
the  Department  in  its  supplemental 
questionnaire.  Furthermore,  respondent 
maint.-tins  that  it  is  not  dear  what  facts 
or  information  the  Department  believes 
were  withheld  by  those  growers  who,  in 
the  Department's  view,  failed  to  provide 
actual  set-up  costs  as  those  growers 
could  not  report  "actual"'  set-up  costs 
given  that  they  did  not  incur  any  such 
co.sts. 

Petitioners  contest  respondents 
assertion  that  the  Department  ought  to 
adopt  a  "purchase  price'"  methodology 
for  deriving  the  orchard  set-up  costs  for 
growers  who  purchased  already 
established  orchards.  Petitioners  argue 
that  the  fact  that  a  reasonable  imputed 
set-up  cost  for  some  of  these  farms 
meets  or  exceeds  their  recent  purchase 
price  simply  demonstrates  that  kiwifruit 
properties  in  New  Zealand  are 
depressed.  Furthermore,  petitioners 
maintain  that  the  purchase  price  of 
these  farms  does  not  represent  the  costs 
of  developing  the  kiwifruit  operation. 
According  to  petitioners,  respondent 
ignores  the  fact  that  set-up  costs  are 
aIlo<:ated  over  the  useful  life  of  the 
orchard  and  that  allocation  of  a 
purchase  price  established  after  the  set- 
up period  would  understate  actual  set- 
up costs  for  a  kiwifruit  orchard  by 
allowing  allocation  of  a  mere  "remnant 
value"  to  be  substituted  for  the  actual 
set-up  costs.  Petitioners  agree  with  the 
Department's  decision  to  apply  BIA  to 


rL-riL*(.t  me  sciup  cosi.s  as.soc.iatiHl  wan 
kiwifruit  production. 

DOC  Position 

For  those  growers  who  pun  based 
already-established  orchards  in  an 
arms-length  transaction,  we  agree  with 
respondent  that  their  "set-up"  cost  is 
the  portion  of  the  price  paid  for  the 
on:hard  that  is  attributable  to  "capital 
improvement.s"'.  That  is.  the  "set-up" 
costs  for  the.se  orchards  is  the  difference 
in  value  between  the  raw  land  and  the 
land  with  an  established  orchard  on  it. 

When  conducting  the  test  for  Siiles 
bt?low  the  COP.  we  are  concerned  wilh 
the  COP  for  the  men:handise  sold 
during  the  POR.  The  fai  f  tliat  the 
prevailing  prices  for  kiwifruit  on  hards 
in  New  Zealand  are  depressed  is 
irrelevant.  What  is  relevant  in  our  COP 
analysis  are  the  costs  incurred  by 
growers  to  produce  the  fruit  sold  during 
the  POR.  Therefore,  we  agree  v\  ith 
respondent  that  the  price  a  grower  paid 
for  an  orchard's  "capital  improvements" 
is  effec;tive!y  the  equivalent  of  "set-up" 
costs  for  growers  who  purchased 
already-established  orchards. 
Accordingly,  we  have  revised  the  "set- 
up" costs  for  Growers"  1.  3.  5,  and  19 
in  these  final  results. 

Comment  7 

Respondent  argues  that  the 
Departmenl"s  use  ofa  20-year 
amortization  period  for  orchard  set-up 
costs  is  entirely  unsupported  and  that 
the  Department  should  instead  use  a  35- 
year  amortization  period.  Respondent 
cites  excerpts  from  various  studies 
conducted  in  New  Z^ealand  to  support 
its  claim  that  the  useful  life  of  kiwifruit 
orc.hards  in  New  Zealand  is  at  least  35 
years.  Furthermore,  respondent  asserts 
that  the  Department's  staff  refused  to 
discuss  this  issue  at  verification  and 
would  not  accept  any  offers  to  back  up 
or  otherwise  verify  the  accuracy  of  the 
35-year  productive  life.  Respondent  also 
asserts  that  the  document  relied  on  by 
the  Department  in  the  original 
investigation  to  support  the  20-year 
productive  life  does  not  make  the  20- 
year  estimate  with  conviction  nor  does 
it  claim  to  be  based  on  scientific  study. 
Respondent  maintains  that  the 
document  was  only  a  guess  since  it  was 
based  on  commercial  experience  in 
California  which  at  the  time  of  writing 
in  1989  had  just  recently  been 
established. 

Petitioners  argue  that  respondent  has 
not  offered  new  support  for  a  period 
longer  than  20  years.  According  to 
petitioners,  the  possibility  that  the 
respondent  was  prepared  to  show  the 
Department's  verifiers  a  New  Zealand 
vineyard  older  than  20  years  is  not 


dispositive  of  the  issue  bet:ause  one. 
two,  or  even  20  farms  with  old  vines 
(Uinnot  refute  the  fact  that  ne'arly  ever\ 
commercially  producing  kiwifniit 
vineyard  in  New  Zealand  and  in  other 
countries  is  less  than  20  years  old 

DOC  Position 

We  agree  with  petitioners.  Generally 
accepted  accounting  principles  (GAAP) 
call  for  the  amortization  and  ret  overy  of 
co.sts  over  the  expet.ted  produt.live  life 
of  an  asset.  The  estimated  useful  life  of 
an  asset  is  the  period  over  which  the 
asset  may  reasonably  be  expected  to  be 
useful  to  the  individual's  business  or  to 
the  production  of  income.  Some  of  the 
factors  to  be  considered  in  determining 
this  period  are  (1)  wear  and  tear  and 
det;ay  or  decline  from  natural  causes.  (2^ 
economic  c:hanges  and  current 
developments  within  the  industry  or 
business,  and  (3)  the  climatic  and  other 
local  conditions  peculiar  to  the 
individual's  business. 

The  information  submitted  by 
respondent  in  support  of  useful  vine  life 
does  not  refute  the  Department's  20-year 
estimate  in  the  preliminary  results.  The 
excerpts  from  studies  cited  by 
respondent  do  not  provide  any 
conclusive  evidence  in  support  of 
respondent's  claim  for  a  35-year  or 
longer  productive  life,  bi  fact,  a  letter 
from  the  Horticultural  and  Food 
Research  Institute  of  New  Zealand,  Ltd. 
(HORT).  submitted  by  respondent,  states 
that  "the  Ministry  of  Agriculture  and 
Fisheries  (MAF)  surveys  indicate  that 
before  about  1970,  there  were 
insignificant  plantings  of  kiwifruit — this 
means  that  in  New  7>ealand  there  are 
very  few  plants  more  than  20-25  years 
old.  •   *   •••  Ehiring  verification  in  New 
Zealand,  the  Department  discovered 
that,  because  of  low  profitability,  some 
of  the  growers  in  the  Department's 
sample  had  either  pulled  out  or  were 
contemplating  pulling  out  their 
kiwifruit  vines  to  use  the  land  for  other 
purposes.  Furthermore,  respondent's 
argument  that  it  was  prepared  to  show 
the  Department's  verifiers  a  New 
Zealand  vineyard  older  than  20  years  is 
not  conclusive  because  the 
Department's  objedive  is  to  measure  an 
average  useful  life  and  not  the  useful 
life  of  one  or  two  farms.  Therefore,  we 
maintain  our  position  that  the  expected 
productive  life  ofa  kiwifruit  orchard  is 
20  years. 

Comment  8 

Respondent  argues  that  the 
Department's  methodology  of  allocating 
orchard  costs  to  headlands  and 
sidelands  is  flawed  because  the 
Department  allocated  headlands  ana 
sidelands  only  to  kiwifruit  crops,  even 


though  other  fruit  orchards  also  have 
associated  headlands  and  sidelands. 
Respondent  contends  that  the  shelter- 
belt  and  sidelands  are  an  integral  part  of 
all  the  orchard  crops,  not  just  of 
kiwifruit.  Furthermore,  respondent 
argues  that  the  Department  should  not 
include  headlands  and  sidelands  in  the 
allocation  formula  because  the  net  area 
of  the  ottJiard  is  the  area  that  is  the 
focus  of  horticultural  expenses. 
Although  shelterbelts  are  occasionally 
trimmed  and  headlands  and  sidelands 
are  mowed  and  sprayed  for  bugs, 
according  to  respondent,  these  costs  are 
trivial.  Respondent  further  contends 
that  the  Department's  methodology  of 
allocating  costs  to  headlands  and 
sidelands  by  using  Grower  4  as  an 
example  is  flawed  because  Grower  4's 
headlands  and  sidelands  are  only 
allocated  to  kiwifruit. 

Petitioners  argue  that  headlands, 
sidelands.  and  windbreaks  are  not 
required  for  all  fruit  orchards. 
Petitioners  note,  however,  that  they  are 
crucial  for  kiwifruit  orchards  because 
kiwifruit  vines  are  much  more  sensitive 
to  severe  weather  than  are  other  crops. 
Furthermore,  petitioners  note  that  the 
support  systems  on  which  kiwifruit 
vines  grow  are  also  more  sensitive  to 
weather  conditions  than  are  other  more 
deeply  rooted  orchard  crops.  According 
to  petitioners,  respondent  is  wrong  to 
question  the  Department's  use  of 
Grower  4  as  an  example  for  allocation 
of  costs  to  headlands  and  sidelands 
because  respondent's  submission  did 
not  provide  any  information  about 
headlands  or  sidelands  for  Grower  4's 
passionfruit  canopy  and  no  support  was 
forwarded  that  showed  that  headlands 
and  sidelands  were  an  integral  part  of 
the  grower's  passionfruit  crop. 
Petitioners  further  contend  that  contrary 
to  respondent's  contention,  aerial 
photographs  submitted  by  respondents 
for  Growers  10  and  17  do  not  show  that 
crops  other  than  kiwifruit  crops  require 
shelter  belts.  Petitioners  additionally 
contend  that  respondent's  attempt  to 
demonstrate  that  the  Department 
misallocated  headlands  and  sidelands  is 
inconclusive.  For  Grower  8,  for 
example,  petitioners  argue  that 
respondent  admits  in  its  own 
submission  that  the  headlands  and 
sidelands  are  devoted  only  to  kiwifruit 
by  attributing  the  extra  area  to  the 
kiwifruit  orchards.  Finally,  petitioners 
maintain  that  while  the  headlands  and 
sidelands  are  not  themselves 
productive,  these  areas  are  nonetheless 
integral  to  the  successful  growth  and 
production  of  kiwifruit  and  are  therefore 
appropriately  accounted  for  in  the  cost 
of  producing  kiwifruit. 


DOC  Position 

We  agree,  in  part,  with  both 
petitioners  and  respondent.  Costs,  such 
as  fertilizer  expenses,  that  are  solely 
applicable  to  kiwifruit  or  to  another 
crop's  canopy  area  should  be  allocated 
on  the  basis  of  productive  area  only. 
However,  by  respondent's  own 
admission,  there  are  certain  costs,  such 
as  trimming,  mowing,  spraying,  etc., 
involved  in  the  maintenance  of 
shelterbelts.  headlands,  and  sidelands. 
These  costs  should  be  allocated  over  the 
gross  kiwifruit  area.  Accordingly,  we 
have  adjusted  our  COP  calculations  in 
the  final  results. 

With  regard  to  respondent's  comment 
that  headlands  and  sidelands  were 
allocated  to  kiwifruit  only,  the 
Department  imputed  the  area  for 
headlands  and  sidelands  only  for  those 
growers  for  whom  respondent  did  not 
provide  the  actual  breakdown  between 
the  canopy  and  the  gross  area  for 
various  crops  and  where  it  was  not  clear 
from  the  record  whether  crops  other 
than  kiwifruit  had  shelterbelts. 
headlands,  and  sidelands  around  them. 
Therefore,  no  adjustment  for  orchard 
area  has  been  made. 

Comment  9 

Respondent  argues  that  the 
Department  distorted  its  calculation  by 
completely  excluding  the  pastoral 
portions  of  the  land  from  orchard  cost 
allocation  because  pastoral  activities  are 
an  integral  part  of  the  growers' 
operations  which  must  bear  an 
appropriate  share  of  management, 
repair,  and  vehicle  expenses. 

Petitioners  contend  that  pasture  land 
should  not  bear  expenses  because  it 
requires  little  tending  or  investment. 
Furthermore,  petitioners  note  that 
pasture  land  requires  virtually  no 
management,  while  kiwifruit  orchards 
require  intensive  management  activities. 

DOC  Position 

We  agree  with  petitioners  in  part. 
While  pasture  land  requires  little  or  no 
labor,  it  may  require  management  and 
vehicle-related  expenses.  Accordingly, 
we  have  adjusted  our  COP  calculations 
to  reflect  these  costs  in  the  final  results. 
(See  Department's  analysis 
memorandum  dated  August  29. 1994. 
for  appropriate  adjustments.) 

Comment  10 

Respondent  argues  that  the 
Department's  treatment  of  intra-family 
interest  and  salary  and  other  related- 
party  expenses  in  the  preliminary 
results  is  inconsistent  and  in  error. 
Respondent  contends  that  it  has  been 
the  Department's  practice  to  treat 
transactions  between  related  parties  as 


unreliable  and  to  examine  costs  to  a 
company  as  a  whole  and  eliminate 
intra-company  payments  and  transfers. 
Respondent  argues  that  the  kiwifruit 
growers'  accounting  is  tj-pical  of  a  small 
business  in  that  it  is  essentially  tax 
driven.  In  particular,  respondent  argues 
that  recharacterizing  grower  profits  as 
interest  payments  and  inHated  salaries 
paid  to  family  members  are  typical 
methods  used  to  cut  taxes.  Respondent 
cites  Growers  5,  7, 17,  and  19  as 
exam.ples  of  this  practice.  Respondent 
uses  Grower  17  for  analysis  purposes 
and  argues  that  the  wages  paid  by  the 
grower  to  his  spouse  are  a  paper 
transaction  only  and  that  his  spouse  is 
not  in  fact  a  farm  hand.  Similarly, 
respondent  argues  that  the  loan  from 
Grower  17's  spouse  to  the  grower  was  a 
paper  transaction  to  reduce  taxes  in 
which  the  wife  pretended  to  loan  her 
husband  money  and  the  husband 
pretended  to  pay  his  wife  interest. 
Respondent  appHes  the  same  argument 
to  salary  payments  made  to  the  son  of 
Grower  19  and  asserts  that  this  is  a 
profit  distribution  among  family 
members.  Respondent  further  argues 
that,  for  Grower  8.  the  Department 
should  exclude  interest  that  the  owners 
paid  themselves  from  the  COP 
calculation  because  it  was  a  distribution 
of  profits  to  the  owners. 

Petitioners  argue  that  respondent  has 
furnished  no  evidence  of  New  Zealand 
tax  provisions  to  support  its  claim  that 
the  inflated  payments  are  reported  for 
tax  purposes.  Petitioners  argue  that  the 
Department  should  not  accept 
respondent's  claim  that  some  of  the 
expenses  are  not  real  expenses  when 
nothing  in  the  record  demonstrates  this 
claim  to  be  true. 

DOC  Position 

We  agree  v\ith  petitioners.  Absent 
specific  evidence  to  the  contrary,  we 
consider  expenses  recorded  in  a 
company's  financial  statements  to 
reflect  actual  expenses  incurred  in  its 
operations.  See  Final  Results  of  Sales  at 
Less  Than  Fair  Value.  S-A'eaters  Wholly 
or  in  Chief  Weight  of  Man-Made  Fiber 
From  Taiwan,  55  FR  34585  (1990). 
Respondent  has  not  presented  any 
documentary  evidence  in  support  of  its 
claim  that  the  recorded  expenses  were 
not  actual  expenses.  Accordingly,  we 
continue  to  rely  on  the  growers' 
financial  statements  for  orchard 
expenses  in  the  final  results. 

Comment  1 1 

Respondent  argues  that  the 
Department  incorrectly  disallowed  the 
rental  income  credit  reported  by 
Growers  8,  13,  and  18.  Respondent 
contends  that  these  growers  reported 
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imputed  rental  income  as  a  credit 
against  their  reported  labor  cost  because 
each  of  these  growers  provided  housing 
to  their  orchard  employees.  Acxording 
to  respondent,  under  New  Zealand 
income  tax  law.  employer-provided 
housing  is  considered  a  taxable  benefit 
to  the  employee.  As  a  result,  the  grower 
that  provides  housing  is  required,  when 
submitting  its  tax  information,  to 
increase  the  reported  salary  paid  in  cash 
to  the  employee  by  the  imputed  value 
of  the  housing  benefit.  Respondent 
explains  that,  because  of  this 
calculation,  the  growers'  income 
statement  reflects  a  total  labor  cost  that 
includes  both  the  wages  actually  paid  to 
employees,  the  imputed  value  of  the 
housing  benefit,  and  the  growers'  actual 
expenses  incurred  in  providing 
employee  housing.  Respondent 
contends  that  this  imputed  housing 
value  is  not  an  additional  expense  to  the 
grower.  Respondent  maintains  that  the 
Department  misunderstood  the  nature  of 
the  housing  expense  and  included  both 
the  imputed  value  of  the  housing  benefit 
and  the  actual  housing  expenses 
incurred  by  the  grower.  Respondent 
argues  that  the  Department  erred  in  its 
COP  calculations  when  it  disallowed 
the  offsetting  credit  amount  reported  in 
growers'  financial  statements  to  correct 
the  employer's  overstatement  for 
employee  housing  expenses. 

Petitioners  contencl  that  the  rental 
income  credit  is  inappropriate  because 
housing  rental  is  not  a  farm  operation. 

DOC  Position 

We  agree  with  respondent.  In  this 
case,  the  growers  provide  a  housing 
benefit  to  employees.  Under  the  New 
Zealand  tax  laws,  this  housing  benefit  is 
considered  a  taxable  benefit  to  the 
employees  and  its  imputed  value  is 
reflected  on  the  employees'  income 
statements  along  with  total  wages. 
Although  the  growers'  income 
statements  reflect  a  total  labor  cost  that 
includes  both  the  wages  actually  paid  to 
employees  and  the  imputed  value  of  the 
housing  benefit,  the  imputed  housing 
value  is  not  an  additional  expense  to  the 
growers;  the  actual  cost  of  the  housing 
benefit,  such  as  depreciation, 
maintenance,  electricity,  etc..  is  already 
included  in  the  growers'  financial 
statements.  Since  the  growers'  finaniial 
statements  show  an  expense  for  the 
imputed  housing  benefit  that  was  not 
incurred,  the  growers  offset  this  expense 
with  "rental  income"  to  reconcile  their 
financial  statements. 

To  include  the  imputed  housing  value 
plus  the  growers'  actual  expenses 
incurred  in  providing  the  housing 
benefit  in  the  COP  calculation  would 
result  in  double-counting  the  total 


expenses  for  the  housing.  Accordingly, 
we  have  accepted  this  "rental  income" 
credit  adjustment  reported  by 
respondent  for  Growers  8,  13.  and  18  in 
the  final  results. 

Comment  12 

Petitioners  argue  that,  in  its 
calculation  of  respondent's  COP  of 
kiwifruit  sold  in  Japan,  the  Department 
failed  to  include:  1)  NZKMB's  G&A  and 
interest  expenses.  2)  certain  elements  of 
third-country  packing  cost,  which  the 
Department  included  in  the  net  prices 
compared  to  COP.  and  3)  the  New 
Zealand  coolstore  cost. 

Respondent  contests  petitioners' 
position  and  maintains  that  the  figures 
used  by  the  Department  include 
NZKMB's  G&A  and  interest. 
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We  agree  with  petitioners  that 
NZKMB's  G&A  and  interest  expenses 
should  be  included  in  the  COP. 
However,  these  expenses  are  already 
included  in  the  cost  of  production, 
therefore,  we  have  made  no  further 
adjustment  for  these  expenses  in  the 
final  results. 

We  agree  with  petitioners  argument 
concerning  inconsistencies  regarding 
third-country  packing  cost  in  our  COP 
analysis.  Therefore,  in  the  final  results, 
we  have  excluded  certain  elements  of 
third-country  packing  cost  from  the  net 
prices  for  COP  comparison  purposes. 
Lastly,  we  agree  with  petitioners  that 
the  New  Zealand  coolstore  cost  should 
be  included  in  the  COP  because  these 
costs  were  included  in  net  prices.  Since 
this  coolstore  expense  is  a  part  of 
NZKMB's  G&A  expense,  however,  it  is 
already  a  factor  in  our  analysis. 
Therefore,  we  made  no  further 
adjustment  for  this  expense  in  our  COP 
analysis. 

Comment  13 

Petitioners  contend  that  the 
Department  omitted  NZKMB's  G&A 
expenses  from  the  CV  calculation  it 
used  in  exporter's  sales  price  (ESP) 
comparisons.  Petitioners  note  that  the 
Department  included  these  expenses  in 
its  CV  calculations  for  purchase  price 
(PP)  comparisons. 

Respondent  agrees  with  petitioners 
that  NZKMB's  G&A  expenses  should  be 
included  in  CV  calculations  for  the 
purposes  of  PP  and  ESP  comparisons. 
Respondent,  however,  disagrees  with 
petitioners  about  the  amount  that 
should  be  included  because,  according 
to  respondents,  the  figure  suggested  by 
petitioners  includes  both  G&A  and 
interest  expenses.  Respondent  urges  the 
Department  to  use  a  figure  in  its  CV 


calculations  which  reflects  only  G&A 
expenses. 
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We  agree  with  petitioners.  Because  of 
a  clerical  error,  the  Department  did  not 
add  NZKMB's  G&A  expenses,  including 
interest  expense,  in  the  preliminary  CV 
calculation  for  ESP  sales.  We  have 
corrected  this  clerical  error  in  the  final 
results. 

We  disagree  with  respondent  on  the 
amount  that  should  be  included  in 
NZKMB's  G&A  expenses  for  the  reasons 
explained  in  our  response  to  Comment 
5. 

Comment  14 

Petitioners  argue  that  the 
methodology  used  by  respondent  to 
impute  expenses  grossly  understated  the 
labor  costs.  Respondent  reported  labor 
in  three  categories:  "labor",  "imputed 
labor",  and  "contracted  labor". 
Petitioners  allege  that  these  disparate 
labor  expense  reporting  practices 
resulted  in  a  fractured,  often 
unidentifiable,  labor  component. 
Petitioners  request  that  the  Department 
reject  respondent's  reported  labor 
expenses  and  replace  them  with  costs 
derived  in  a  more  logical  fashion. 
Petitioners  contend  that  actual  kiwifruit 
labor  costs  should  be  determined  from 
the  responses  for  five  growers  only, 
based  on  the  following  factors:  (1)  the 
grower  produced  kiwifruit  only,  or  the 
grower's  kiwifruit  labor  costs  are 
segregable;  (2)  the  grower  needed  to 
impute  no  labor  cost;  (3)  labor  cost  was 
not  consolidated  with  materials;  or  (4) 
labor  cost  was  easily  identifiable. 
Petitioners  argue  that  Growers  2,  7.  13 
14,  and  20  satisfied  the  above 
conditions.  Furthermore,  petitioners 
assert  that  an  analysis  of  these  growers' 
labor  cost  shows  that  labor  cost  per 
hectare  decreases  as  the  area  under 
cultivation  increases.  Thus,  petitioners 
argue  that  the  Department  should 
impute  labor  costs  according  to  the 
following  "surrogate"  matches:  Grower 
13  as  surrogate  for  Grower  12;  Grower 
7  as  surrogate  for  Growers  1,3,4,5,6, 
8,  9,  10,  11,  15,  16.  17.  18,  and  19. 
Petitioners  argue  that  to  calculate  the 
imputed  labor  cost  for  these  15  growers, 
the  Department  should  simply  multiply 
the  growers'  kiwifruit  canopy  hectares 
by  the  per-hectare  labor  cost  of  the 
surrogate  grower. 

Respondent  argues  that  since  the 
growers  have  reported  their  actual  labor 
and  contracted  labor  expenses  and  have 
added  imputed  labor  expenses  for 
family  labor,  there  is  no  basis  for  adding 
additional  labor  costs  to  growers  who 
relied  more  heavily  on  contracted  labor 
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We  agree  with  respondent.  For  most 
growers,  contracted  labor  expenses 
reported  by  respondent  include  labor 
and  material  costs.  In  instances  where 
labor  was  not  contracted  for,  the  labor 
was  provided  either  by  an  employee,  by 
the  owner  himself,  or  by  the  owner's 
family.  In  the  case  of  growers  who  used 
family  labor,  an  imputed  expense  for 
family  labor  was  reported  and  included 
in  the  COP.  Additionally,  for  some 
growers  labor  costs  were  included  in 
direct  materials  such  as  spraying  and 
fertilizer.  Therefore,  we  accepted 
respondent's  labor  cost  allocation  as  an 
appropriate  estimation  of  the  cost  of 
cultivating  kiwifruit  and  used  the 
information  in  our  COP  analysis. 

Comment  15 

Petitioners  argue  that  interest 
expenses  should  be  allocated  on  the 
basis  of  cost  of  goods  sold,  rather  than 
on  the  basis  of  assets,  because 
respondent  has  not  demonstrated 
linkage  between  the  growers'  assets  and 
the  interest  incurred  by  the  growers. 
Furthermore,  petitioners  contend  that 
interest  relates  not  to  assets,  but  to  the 
business  operations  of  the  orchards. 
According  to  petitioners,  this  is 
demonstrated  by  the  fact  that  of  the  20 
growers.  11  were  unprofitable  in  their 
kiwifruit  operations  during  the  POR, 
five  were  profitable  on  kiwifruit 
operations,  and  it  was  not  possible  to 
tell  for  the  remaining  four  whether 
kiwifruit  operations  were  profitable. 
Petitioners  contend  that  based  on  these 
grounds,  the  interest  incurred  by  these 
growers  must  be  associated  with 
financing  the  operations. 

Respondent  claims  that  interest 
expenses  should  be  allocated  on  the 
basis  of  asset  value  and  not  on  the  basis 
of  cost  of  goods  sold.  Respondent  argues 
that  the  Department  has  allocated 
interest  on  the  basis  of  cost  of  sales  in 
a  typical  proceeding  involving  a 
manufacturing  company  with  multiple 
products  because  it  has  been  assumed 
that  each  of  the  consolidated  lines  of 
business  of  a  respondent  have 
approximately  equal  operating  asset 
requirements.  Respondent  asserts  that 
where  that  assumption  of  equivalent 
assets  is  not  true  in  a  particular  case,  the 
Department  uses  asset-based  allocation 
as  was  done  in  the  antidumping 
investigations  of  Dynamic  Random 
Access  Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic 
Korea.  58  FR  15467  (1993),  and 
Sweaters  Wholly  or  in  Chief  Weight  of 
Man -Made  Fiber  from  the  Republic  of 
Korea.  55  FR  32659  (1990).  Respondent 
asserts  that  the  growers  in  this  review 
are  in  a  factual  situation  similar  to  that 


in  Man-Made  Fiber  Sweaters  from 
Korea. 
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We  agree  with  respondent  but  not  for 
the  reasons  stated.  Ehiring  verification  in 
New  Zealand,  the  Department  observed 
that  many  kiwifiruit  growers  reside  on 
their  farms.  In  most  cases,  these 
growers'  financial  statements  list  their 
private  residence  as  well  as  orchard- 
related  expenses  together.  However, 
during  verification,  the  Department 
observed  that  the  growers'  private 
residences  are  not  directly  related  to  the 
cultivation  of  kiwifruit.  Since  a  grower's 
residence  does  not  generate  a  cost  of 
sales,  the  allocation  of  interest  on  the 
basis  of  cost  of  sales  would  not 
accurately  reflect  the  amount  of  interest 
attributable  specifically  to  the  residence 
of  orchard  operation.  Therefore,  we 
have  accepted  respondent's 
methodology  of  allocating  interest 
expense  on  the  basis  of  asset  value,  thus 
distinguishing  between  interest 
expenses  attributable  to  the  growers' 
residence  and  those  attributable  to  their 
commercial  activities.  Accordingly,  no 
adjustment  for  Growers'  1,  5.  6.  8,  9, 10. 
12. 14. 16. 17,  and  20  has  been  made  in 
the  final  results. 

Comment  16 

Petitioners  disagree  with  respondent's 
methodology  of  allocating  G&A 
expenses  for  Growers'  1.  4.  5.  8, 12. 16, 
17,  and  20.  Petitioners  contend  that,  by 
using  a  cost  of  goods  sold  ratio  based  on 
the  kiwifruit  COM  relative  to  all  other 
costs,  respondent  has  understated 
kiwifruit  costs  and  has  overstated  the 
total  orchard  costs.  Furthermore, 
petitioners  argue  that  kiwifruit  picking 
and  packing  expense  should  be 
included  in  the  cost  of  goods  sold. 
Petitioners  urge  the  Department  to 
recalculate  growers'  G&A  expenses  by 
adding  the  amount  of  picking  and 
packing  in  the  total  cost  of  sales. 

Respondent  argues  that  petitioners' 
proposal  to  reallocate  G&A  expenses  by 
including  packing  in  the  COM  is 
without  merit.  Respondent  notes  that  it 
is  the  Department's  practice  to  exclude 
packing  from  the  COM  for  the  allocation 
of  G&A.  Furthermore,  respondent 
contends  that  it  used  unpacked  COM  to 
allocate  among  all  orchard  crops. 
Therefore,  if  the  Department  were  to 
include  the  cost  of  packing  for 
allocation  purposes  in  the  cost  of 
kiwifruit  only,  but  not  for  other  crops, 
the  results  would  be  biased.  Respondent 
argues  that  while  the  growers  ultimately 
pay  for  packing,  NZKMB  administers 
the  packing  and  distribution  of  kiwifruit 
from  the  time  it  leaves  the  orchard. 
Therefore,  NZKMB  is  responsible  for  the 


packing  process  and  NZKMB  has 
included  itslS&A  expenses  in  the  COP 
figures  for  the  kiwifruit. 
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We  disagree  with  petitioners  that 
respondent  understated  kiwifruit  costs 
and  overstated  the  total  orchard  costs  by 
using  a  cost  of  goo^s  sold  ratio  based  on 
the  kiwifruit  COM  relative  to  all  other 
costs.  Where  growers  had  multiple 
crops,  respondent  allocated  costs 
between  kiwifruit  and  other  crops. 
Since  respondent  used  the  unpacked 
COM  to  allocate  costs  among  all  orchard 
crops,  inclusion  of  packing  cost  for 
allocation  purposes  in  the  cost  of 
kiwifruit  and  not  for  other  crops  would 
prejudice  the  results.  Therefore,  we 
have  accepted  respondent's 
methodology  in  these  final  results. 

We  agree  with  respondent  that 
normally  the  Department  does  not 
consider  packing  expense  as  part  of 
COM  for  the  allocation  of  G&A. 
Therefore,  we  have  accepted 
respondent's  treatment  of  the  packing 
expense. 

Grower-Specific  Comments 

Grower  1 

Comment  17 

Petitioners  argue  that  fertilizing, 
pollination,  pnming,  shelter,  labor,  and 
other  expenses  for  Grower  1  should  be 
recalculated  based  on  the  Department's 
revised  ratio  of  kiwifruit  area  to  total 
area  in  the  preliminary  results. 
Petitioners  further  contend  that  the 
grower  did  not  include  all  costs  for 
spraying. 
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We  agree  with  i)etitioners  in  part. 
Because  headlands,  sidelands,  and 
shelterbelts  require  regular  pruning  and 
maintenance,  certain  expenses  such  as 
pruning,  shelter,  and  labor  should  be 
allocated  on  the  basis  of  gross  kiwifruit 
area.  However,  we  disagree  with 
petitioners  about  the  allocation  of 
fertilizer  and  pollination  expenses.  The 
fertilizer  and  pollination  expenses  are 
not  applicable  to  headlands,  sidelands. 
and  shelterbelts.  hence,  we  have 
allocated  these  expenses  over  the 
productive  area  only  for  the  final 
results.    . 

With  regard  to  the  spraying  costs,  we 
agree  with  petitioners  that  the  grower's 
financial  statement  does  not  support  the 
deduction  claimed  by  respondent. 
Accordingly,  we  have  recalculated  the 
spraying  expense  for  this  grower. 

Comment  18 

Petitioners  argue  that  the  respondent 
miscalculated  the  depreciation  expense 
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bei:ijiist!  Its  startiiif}  point  is  nut  un 
actual  depreciation  but  an  amount 
adjusted  for  profits  and  losses  on 
disposal  of  assets.  Petitioners  further 
contend  that  all  depreciation  related  to 
kiwifruit  reported  in  the  partnership's 
Hnancial  statement  also  appears  in  the 
grower's  assets.  Therefore,  petitioners 
argue  that  the  full  value  of  the 
depreciation  of  the  assets  should  be 
dedicated  to  this  grower  because  the 
assets  are  directly  related  to  his 
property. 
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We  agree  with  petitioners  in  part.  The 
Department  normally  uses  actual 
depreciation  expenses,  exclusive  of  any 
gains  or  losses.  Therefore,  we  have 
made  adjustments  to  the  reported 
depreciation  amount  in  the  final  results 
to  reflect  the  total  depreciation  this 
grower  experienced. 

With  regard  to  petitioners'  second 
argument,  we  disagree  that  the  full 
value  of  the  partnership's  depreciation 
exp>ense  should  be  dedicated  to  the 
current  grower  because  it  is  not  clear 
from  the  record  that  the  current  grower 
was  the  sole  owner  of  the  assets  in 
question  in  the  partnership.  Therefore, 
we  have  not  made  adjustments  to  the 
partnership's  depreciation  expense  in 
the  final  results. 

Comment  19 

Petitioners  argue  that  the  fact  that  the 
ownership  of  the  kiwifruit  property 
changed  during  the  POR  and  that  the 
original  property  was  split  complicated 
the  calculation  so  much  that  the 
reported  labor  does  not  provide 
supportable  grounds  for  deriving  this 
grower's  labor  expenses.  Petitioners 
contend  that  the  Department  should 
compute  this  grower's  labor  cost  based 
on  the  methodology  suggested  by 
petitioners  in  Comment  14. 
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We  disagree.  Respondent's 
methodology  of  allocating  costs  based 
on  land  area  is  an  acceptable 
methodology  in  this  case.  Without  a 
more  accurate  alternative,  we  accepted 
respondent's  labor  cost  allocation  as  an 
appropriate  estimation  of  the  cost  of 
cultivating  kiwifruit.  Accordingly,  we 
have  accepted  respondent's 
methodology  for  the  final  results. 

Comment  20 

Petitioners  argue  that  as  a  resuh  of 
respondent's  deduction  of  picking  and 
packing  expenses  from  the  COM.  the 
calculation  of  this  grower's  total  cost  of 
goods  sold  is  erroneous.  Furthermore, 

titioners  contend  that  the  costs  added 
y  respondent  for  the  value  of  animal 


sitM.R  sold,  snearing  woges, 
management,  farm  working  expenses, 
repairs  and  maintena  .ce,  depreciation, 
rates  (property  taxes)  and  vehicle 
expense  are  in  error  because  the  value 
of  animal  stock  sold  as  described  in  the 
grower  s  submission  does  not  represent 
actual  costs  of  producing  the  goat,  deer 
and  sheep  stock  sold.  According  to 
petitioners,  respondent's  inclusion  of 
these  values  resulted  in  grossly 
overstated  total  costs.  Petitioners  assert 
that,  if  these  values  are  included,  the 
"value"  of  the  kiwifruit  plantation 
should  also  be  included. 

Respondent  argues  that  neither  the 
value  of  the  livestock  retained,  and  not 
sold,  nor  the  value  of  the  orchard  are 
included  in  the  cost  of  sales  it  provided 
to  the  Department.  Thus,  respondent 
asserts  that  petitioners'  argument  that 
the  value  of  the  unsold  ortiiaixl  should 
be  included  in  the  allocation  is  without 
merit.  Furthermore,  respondent 
contends  that  petitioners'  argument  is 
factually  unsound  because  U.S.  GAAP 
governing  tlie  valuation  of  livestock 
held  for  sale  sp>ecines  that  the  value  of 
the  livestock  is  the  acquisition  price,  if 
any,  plus  the  cost  of  feed  and  other  costs 
of  maintaining  the  livestock  until  sold. 
According  to  respondent,  for  tax 
reporting  purposes  in  New  Zealand,  the 
principle  is  the  same:  the  cost  of  sales 
is  the  cost  of  developing  [i.e.,  raising) 
the  Uvestock.  Respondent  further 
contends  that  each  year  the  New 
Zealand  Inland  Revenue,  the  tax 
authority  in  New  Zealand,  publishes  a 
schedule  which  specifies  the  expjected 
cost  of  developing  livestock. 
Respondent  maintains  that  this 
schedule  is  specific  with  respect  to 
breed,  sex,  and  maturity,  and  that  it  is 
this  value  that  respondent  used  in  its 
response.  Respondent  argues  that  the 
Department  normally  accepts  the 
accounting  principles  of  the 
respondent's  home  country,  and  that  in 
the  case  of  this  grower  the  accounting 
principle  is  the  same  as  that  used  in  the 
United  States.  Therefore,  respondent 
argues  that  the  Department  should  use 
the  cost  as  reported  by  respondent  in 
the  allocation  of  G&A  as  it  was  based  on 
New  Zealand  GAAP  and  reasonably 
reflects  actual  cost. 
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With  regard  to  the  issue  of  picking 
and  packing  expenses  in  the  COM,  we 
disagree  with  petitioners.  (See  our 
position  in  response  to  Comment  16.) 

We  disagree  with  petitioners'  second 
comment  that  the  value  of  animal  stock 
sold  by  this  grower  does  not  represent 
the  actual  cost  of  producing  the  goat, 
deer,  and  sheep.  'The  Department 
normally  accepts  the  accounting 


pnnciples  ot  ttie  respondent's  home 
country,  and  in  the  case  of  this  grower 
the  accounting  principle  is  not 
distortive.  Therefore,  we  have  accepted 
respondent's  methodology  in  the 
allocation  of  G&A  for  this  grower. 

Comment  21 

Respondent  contends  that  only 
productive  hectares  and  not  non- 
producing  hectares  should  be  assigned 
orchard  set-up  costs. 
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Since  we  have  accepted  respondent's 
methodology  of  allocating  orchard  set- 
up costs  for  the  reasons  explained  above 
(.see  DOC  position  under  Comment  6), 
respondent's  comment  in  this  instance 
is  inconsequential. 

Comment  22 

Respondent  contends  that  pasture 
land  must  bear  an  appropriate  share  of 
management,  repairs  and  vehicles 
expenses  because  it  is  an  integral  part  of 
the  orchard's  operations. 
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We  agree  that  pasture  land  should 
bear  a  share  of  management,  repairs  and 
vehicles  expenses.  Accordingly,  we 
have  made  adjustments  for  this  grower's 
management,  rep>airs  and  vehicle 
expenses  in  the  final  results. 

Grower  2 

Comment  23 

Respondent  argues  that  the 
Department  has  no  justification  for 
relying  on  BLA  for  the  COP  expenses  of 
Grower  2.  Respondent  claims  that  the 
Department  should  use  the  grower's 
submitted  costs.  Respondent  alleges 
that,  contrary  to  the  Department's 
preliminary  analysis,  the  grower  did  not 
own  an  additional  orchard  during  the 
POR.  Respondent  further  argues  that 
Grower  2  reported  all  interest  and 
management  expenses  in  its 
questionnaire  response  to  the 
Department. 

Petitioners  argue  that  since 
respondent  provided  incomplete  and 
inconsistent  information  for  this  grower, 
it  is  not  possible  to  determine  whether 
all  expenses  were  reported. 
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We  disagree  with  respondent.  In  the 
Department's  letter  of  December  13, 
1993,  the  Department  clearly  instructed 
the  respondent  to  review  the  Ust  of 
sampled  growers  and  "determine  (1) 
whether  any  of  these  growers  is  related 
to  another  grower.  "   *   ""These 
instructions  in  no  way  restricted  the 
reporting  of  related  growers  to  those 
included  in  the  sample  and  any  related 


grower  should  have  been  reported.  In 
addition,  previously  the  Department,  in 
its  October  14, 1993,  letter,  stated  that 
"•   *   *  it  is  important  that  you  supply 
us  with  the  information  on  growers 
which  are  related  and,  as  such,  should 
be  treated  as  single  entities."  Moreover, 
the  letter  states  that  "If  you  do  not 
provide  this  information,  we  will 
assume  that  the  growers  identified  in 
your  October  6, 1993,  submission  are 
not  related  and  treat  them  as  separate 
entities  when  drawing  our  sample. 
However,  if  we  treat  these  growers  as 
separate  entities  and  subsequently 
discover  that  our  sample  includes  a 
farm  that  should  have  been 
consolidated,  we  may  have  to  resort  to 
the  be.st  information  available  as 
required  by  section  776(b)  of  the  Tariff 
Act  of  1930,  as  amended,  in  determining 
the  cost  for  that  particular  farm  for  the 
purpose  of  establishing  the  costs  of  the 
grower." 

At  verification,  the  Department,  in  a 
random  review  of  invoices  for  this 
grower,  noted  an  invoice  which  was 
made  out  in  the  name  of  an  orchard  that 
had  not  been  reported  to  the 
Department.  The  grower  claimed  at  that 
time  that  the  orchard  listed  on  the 
invoice  was  the  orchard  that  had  been 
reported  as  sold.  The  Grower's  records 
did  not  support  this  claim.  The  name  of 
the  sold  orchard  was  not  identified  in 
the  grower's  response;  only  the  MAF 
number  was  listed.  Grower  2's  records 
reviewed  at  verification  showed  the 
name  of  the  orchard  with  the  MAF 
number  reported  as  sold:  that  name  was 
different  than  the  name  listed  on  the 
invoice.  By  way  of  explanation,  the 
grower  claimed  that  the  orchard 
operated  under  two  different  names,  but 
offered  no  evidence  to  support  that 
claim.  Furthermore,  our  review  of 
NZKMB  records  did  not  support  the 
grower's  claim.  The  NZKMB  records  for 
the  orchard  listed  on  the  invoice 
showed  Grower  2  as  the  owner  and 
listed  a  different  MAF  number  than  the 
one  reported  by  Grower  2  for  the  sold 
orchard.  Thus,  neither  the  grower's 
records  nor  the  NZKMB  records 
supported  Grower  2's  claim  that  the 
orchard  listed  on  the  invoice  and  the 
orchard  sold  are  one  and  the  same. 

Because  the  Department  could  not 
verify  the  Grower's  claim,  we  concluded 
that  the  related  orchard  on  the  invoice 
was  not  reported  to  the  Department.  By 
failing  to  report  ail  related  orchards,  the 
grower  failed  to  report  all  relevant  costs. 
Thus,  we  have  maintained  our 
application  of  BIA  for  Grower  2.  In  light 
of  the  Department's  determination  to 
use  BIA  regarding  this  grower,  we  need 
not  address  respondent's  allegation 


regarding  management  and  interest 
expenses. 

Grower  3 
Comment  24 

Petitioners  assert  that  respondent 
reported  an  imputed  labor  cost  for  this 
grower  rather  than  an  actual  labor  cost. 
Petitioners  argue  that  this  imputed  labor 
value  is  understated  and  should  be 
recalculated  based  on  the  methodology 
they  described  in  reference  to  comments 
on  COP  (Comment  14). 

DOC  Position 

We  disagree.  According  to  this 
grower's  response,  summer  and  winter 
pruning  was  performed  by  the  owner 
who  worked  part-time  on  the  orchard. 
Respondent  computed  the  cost  of 
pruning  for  the  two  sampled  growers  in 
the  Bay  of  Plenty  region  who  had 
contracted  out  for  pruning  and  based  on 
their  cost  imputed  the  cost  of  pruning 
for  this  grower.  Without  a  more  accurate 
alternative,  we  accepted  respondent's 
methodology.  Therefore,  we  have  used 
respondent's  figure  for  the  final  results. 

Comment  25 

Petitioners  note  that  the  respondent 
reported  an  incorrect  value  for  interest 
expense.  Petitioners  urge  the 
Department  to  scrutinize  respondent's 
figures  and  adjust  the  interest  claim. 

DOC  Position 

In  our  preliminary  results,  we  did  not 
include  respondent's  value  for  the 
interest  expense  in  our  analysis.  The 
Department  only  allows  an  offset  of 
interest  expenses  by  short-term  interest 
income.  Thus,  no  change  in  our 
calculations  is  necessary. 

Grower  4 

Comment  26 

Petitioners  argue  that  this  grower's 
allocations  of  certain  direct  and  indirect 
costs  to  kiwifruit  based  on  the  ratio  of 
kiwifruit  canopy  area  to  total  cultivated 
area  or  on  the  percentage  of  kiwifruit 
revenue  of  the  grower's  total  revenue  are 
flawed.  Furthermore,  petitioners 
support  the  Department's  decision  to 
recalculate  expenses  based  on  the  ratio 
of  total  kiwifruit  area  to  total  cuhivated 
area  in  the  preliminary  results. 

Respondent  argues  that  the 
Department  allocated  farm  expenses 
among  the  grower's  various  crops 
incorrectly  by  allocating  non-productive 
headlands  and  sidelands  area  only  to 
kiwifruit.  while  ignoring  the  headlands 
and  sidelands  that  surround  the 
grower's  passionfruit  orchard. 


DOC  Position 

We  agree,  in  part,  with  petitioners' 
argument  regarding  allocation  of  costs 
between  canopy  and  non-productive 
areas.  Costs,  such  as  fertilizers,  that  are 
directly  applicable  to  the  canopy  area 
only,  should  be  allocated  exclusively  to 
productive  areas  [see  our  position  under 
Comment  8).  However,  costs  applicable 
both  to  canopy  and  non-canopy  areas 
should  be  allocated  over  the  gross 
kiwifruit  area.  Accordingly,  we  have 
made  an  adjustment  to  the  fertilizer 
expenses  for  this  grower. 

Regarding  respondent's  argument  that 
the  Department  ignored  headlands  and 
sidelands  surrounding  the  passionfruit 
orchard,  because  the  respondent  did  not 
provide  an  exact  breakdown  among 
headlands,  sidelands,  and  shelterbelts 
for  either  kiwifruit  or  passionfruit,  the 
Department  decided  to  impute  the  area 
devoted  to  headlands,  sidelands.  and 
shelterbelts  for  cost  allocation  purposes 
Furthermore,  we  could  not  firmly 
establish  from  this  grower's  response 
whether  shelterbelts,  headlands,  and 
sidelands  were  also  applicable  to  the 
passionfruit  crop.  Therefore,  we 
imputed  shelterbelts.  headlands,  and 
sidelands  for  kiwifruit  only. 

Comment  27 

Petitioners  maintain  that  respondent 
allocated  "standing"  charges  to 
kiwifruit  on  the  basis  of  the  ratio  of 
kiwifruit  expenses  to  all  operating 
expenses.  Petitioners  argue  that  some  of 
these  operating  expenses  were  for 
contracting  which  occurs  off-farm  and  is 
not  financing  or  mortgage  intensive. 
Therefore,  according  to  petitioners,  the 
Department  should  recalculate  set  up 
costs  for  this  grower  by  allocating  all 
interest  expenses  to  kiwifruit. 

DOC  Position 

We  disagree.  Respondent  allocated 
interest  charges  to  kiwifruit  on  the  basis 
of  the  ratio  of  kiwifruit  expenses  to  all 
operating  expenses.  There  is  no 
evidence  on  the  record  that  indicates 
that  all  interest  expense  should  be 
dedicated  to  kiwifruit.  Therefore,  we 
have  used  respondents  allocation  in  the 
final  results. 

Grower  5  * 

Comment  28  j 

Petitioners  argue  that  the  Department 
should  revise  its  allocation  of  shelter       , 
costs  based  on  land  area.  According  to    ' 
petitioners,  given  that  the  area  of  shelter 
devoted  to  each  crop  is  known,  a  more 
accurate  approach  would  be  to  calculate 
kiwifruit  shelter  area  as  a  pen:entage  of 
total  shelter  area. 


aH^UM 


Fwl.TiI    R.MM>.t.T   /   Vnl     .so    Nn     Ifl.'^    /  Thiirsdav    .Sentpmhpr   22     1 QQ4    /   Nntirps 


I  ■■  <^ 


48604 


F»^ler;)l  Rf«4ist»T    '  Vol.  59,  No.  183  /  Thursday.  September  22.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  183  /  Thursday.  September  22.  1994  /  Notices 


48605 


DOC  Positinn 

We  disagree  with  petitioners.  Since  it 
was  not  possible  to  identify  shelter  costs 
for  a  specific  crop  or  activity,  we 
imputed  the  shelter  cost  attributable  to 
kiwifruit  based  on  land  area.  The 
methodology  suggested  by  petitioners  is 
not  necessarily  more  accurate  than  the 
one  used  by  the  Department  in  the 
preliminary  results.  Therefore,  we  have 
not  made  any  adjustments  in  the  Hnal 
results. 

Comment  29 

Respondent  argues  that  the 
Department  should  allocate  orchard 
expenses  using  net  canopy  area. 
Furthermore,  respondent  argues  that  the 
pastoral  portion  of  the  farm  should  be 
included  in  the  allocation  of  orchard 
expenses. 

DOC  Position 

We  agree  with  respondent  regarding 
allocation  of  certain  orchard  expenses 
over  net  canopy  area  [see  our  response 
to  Comment  8].  However,  we  disagree 
with  respondent  regarding  the 
allocation  of  all  orchard  expenses  over 
the  pastoral  portion  of  the  farm  (see  our 
position  under  Comment  9). 
Accordingly,  we  have  adjusted  certain 
orchard  expen.ses  for  this  grower. 

Grower  6 

Comment  30 

Petitioners  argue  that  this  grower's 
labor  cost  should  tie  re<:omputed 
because  the  reported  cost  is  imputed 
rather  than  actual. 

DOC  Position 

We  disagree.  In  this  case,  certain  farm 
functions  were  performed  by  the  owner 
who  worked  part-time  on  the  orchard. 
Respondent  computed  the  imputed 
labor  cost  for  this  grower  based  on  the 
prevailing  wages  for  unionized  farm 
workers  in  New  Zealand.  Without  a 
more  accurate  alternative,  we  accepted 
respondent's  methodology  as  an 
appropriate  estimation  of  the  labor  cost. 
Accordingly,  no  adjustment  has  been 
made  for  the  final  results. 

Grower  7 

Comment  31 

Petitioners  argue  that  this  grower's 
actual  labor  costs  should  be  used  to 
reflei:t  its  own  labor  and  as  a  surrogate 
for  other  growers"  labor  costs. 

DOC  Position 

We  used  this  grower's  actual  labor 
costs,  not  imputed  costs,  in  the 
preliminary  results  and  in  these  flnal 
resuhs. 


We  disagree  with  petitioners 
concerning  the  use  of  this  grower's  labor 
costs  as  a  surrogate  for  other  growers. 
{See  DOC  position  under  Comment  14.) 

Comment  32 

Petitioners  maintain  that  this  grower 
has  two  properties:  one  property 
developed  by  the  grower  and  the  other 
purchased  from  another  party.  For  the 
purchased  property,  petitioners  assert 
that  the  grower's  calculation  of  set-up 
costs  excluded  the  amount  for 
improvements.  Petitioners  insist  that  the 
Department  should  recalculate  the  set- 
up costs  by  including  the  amount  of 
improvements  and  re-amortize  the 
orchard  set-up  costs  over  20  years 
instead  of  35  years. 

Respondent  argues  that  all  assets 
related  to  the  orchard  are  recorded  in 
the  grower's  fixed  asset  register  and  that 
the  depreciation  of  these  assets  is 
already  included  in  the  COP  submitted 
to  the  Department.  Respondent  further 
contends  that  the  inclusion  of  the  same 
assets  in  the  orchard  set-up  costs  would 
resuh  in  double  counting  of  these  assets. 

DOC  Position 

We  agree  with  petitioners  that  the 
orchard  set-up  costs  should  be 
amortized  over  20  years  instead  of  35 
years.  (See  our  position  under  Comment 
7.)  Accordingly,  we  have  adjusted  the 
orchard  set-up  costs  for  this  grower. 

We  disagree  with  petitioners 
regarding  the  inclusion  of  certain  assets 
related  to  land  improvement  expenses 
in  orchard  set-up  costs  because  the 
depreciation  of  these  assets  is  already 
included  in  the  COP.  Therefore,  we 
have  accepted  respondent's 
methodology  for  these  final  results. 

Grower  8 

Comment  33 

Petitioners  contend  that  labor  costs 
should  be  recalculated  because  this 
grower  raised  multiple  crops  and  did 
not  differentiate  labor  costs.  According 
to  petitioners,  this  grower's  labor  costs 
should  be  recalculated  based  on  Grower 
7's  labor  costs. 

DOC  Position 

We  disagree.  Respondent's 
methodology  of  allocating  costs  based 
on  land  area  is  an  acceptable 
methodology  in  this  case.  Without  a 
more  accurate  alternative,  we  accepted 
respondent's  methodology  as  an 
appropriate  estimation  of  the  labor  cost. 
Accordingly,  we  have  used  respondent's 
allocation  for  the  final  results. 

Comment  34 

Respondent  argues  that  the 
Department  should  allocate 


horticultural  expenses  on  net  orchard 
area  and  should  not  exclude  pasture 
land  from  its  calculation  of  orchard 
expenses. 

DOC  Position 

We  agree,  in  part,  with  respondent 
regarding  allocation  of  certain  orchard 
expenses  on  orchard  area  which 
includes  pasture  land.  (See  our  position 
under  Comment  9.)  Accordingly,  we 
have  adjusted  certain  orchard  expenses 
for  this  grower  in  the  final  results. 
However,  we  disagree  with  respondent 
regarding  the  allocation  of  orchard 
expenses  on  net  orchard  area.  (See  our 
position  under  Comment  8.) 

Grower  9 

Comment  35 

Petitioners  argue  that  this  grower  did 
not  report  rates  for  one  of  the  properties 
which  produced  kiwifruit  and  contend 
that  the  Deptartment  should  calculate 
rates  for  this  property  to  ensure  that  all 
costs  are  included  in  the  COP 
calculation. 

DOC  Position 

We  disagree.  This  grower  did  not  own 
the  second  property  and  simply 
purchased  mature  fruit  in  an  arm's- 
length  transaction.  Rates  and  all  other 
expenses  associated  with  the  cultivation 
of  kiwifruit  were  accounted  for  in  the 
price  this  grower  paid  for  the  mature 
fruit.  Thus,  this  grower  did  not  incur 
any  expense  related  to  rates. 
Accordingly,  we  have  not  added  the 
rates  expense  for  this  grower  in  these 
final  results. 

Comment  36 

Petitioners  argue  that  since  the  grower 
sold  kiwifruit  produced  on  two 
properties  and  for  one  property  did  not 
calculate  orchard  set-up  costs,  the 
Department  should  estimate  an  amount 
based  on  multiplying  the  orchard  set-up 
cost  for  the  first  property  by  the  ratio  of 
the  second  property's  canopy  hectares 
to  the  first  property's  canopy  hectares. 

Respondent  contends  that  because  the 
grower  purchased  mature  fruit  on  the 
vine,  the  purchase  price  included  all  the 
costs  of  cultivation  including  labor, 
orchard  set-up  costs  and  property  taxes. 

DOC  Position 

We  disagree  with  petitioners  and 
respondent,  hi  determining  whether 
sales  have  been  made  at  less  than  the 
COP,  prices  should  not  be  substituted 
for  some  of  the  costs.  Accordingly,  we 
have  disregarded  the  purchased 
kiwi  fruit's  costs  and  the  quantity  from 
the  COP  analysis. 


Grower  10 

Comment  37 

Petitioners  argue  that  this  grower's 
allocation  of  costs  based  on  land  area 
usage  does  not  reflect  the  division  of 
farm  expenses.  Petitioners  request  that 
the  Department  reallocate  the  expenses 
on  the  basis  of  orchard  revenue. 
Petitioners  further  argue  that  since  this 
grower  raised  multiple  crops  and 
reported  imputed  labor  costs,  labor  costs 
for  this  grower  should  be  recalculated. 

DOC  Position 

We  disagree.  The  Department  verified 
this  grower's  costs  in  New  Zealand  and 
found  the  methodology  of  allocating 
costs  based  on  land  area  to  be 
appropriate.  The  methodology  suggested 
by  petitioners  does  not  necessarily 
provide  a  more  accurate  estimate  of 
orchard  costs.  Therefore,  we  have 
accepted  this  grower's  allocation 
methodology. 

Comment  36 

Petitioners  argue  that  respondent 
deducted  picking  and  packing  expenses 
from  total  orchard  working  expenses. 
Furthermore,  according  to  petitioners, 
respondent  deducted  the  imputed  labor 
and  management  costs  when  calculating 
the  kiwifruit  COM.  Petitioners  request 
that  the  Department  recalculate  the  G&A 
expenses  for  this  grower  by  adding 
packing  and  imputed  labor  exf)ense  in 
the  calculation  of  ratio  for  G&A 
expenses. 

DOC  Position 

We  agree,  in  part,  with  petitioners 
that  respondent's  methodology  for 
calculating  G&A  expenses  is 
inappropriate  because  it  excludes  the 
imputed  labor  expense.  This  imputed 
labor  expense  is  a  part  of  COM  and 
should  be  included  in  the  calculation  of 
G&A  ratio.  Accordingly,  we  have  made 
adjustment  to  this  grower's  G&A 
expense.  However,  we  disagree  with 
petitioners  regarding  the  inclusion  of 
packing  expense.  (See  our  position 
under  Comment  16.) 

Grower  1 1 

Comment  39 

Petitioners  maintain  that  this  grower 
bought  packed  kiwifruit  from  another 
farm  and  resold  it  to  NZKMB  and  that 
this  grower  included,  in  its  cost 
information,  payment  it  made  to  the 
owner  of  the  other  farm.  Petitioners 
argue  that  this  is  a  faulty  methodology 
because  it  mixes  costs  and  prices. 
Furthermore,  petitioners  contend  that, 
in  an  investigation  into  whether  sales 
have  been  made  at  prices  below  COP. 
price  should  not  substituted  for  some  of 


the  costs.  Petitioners  insist  that  the 
Department  remove  the  cost  and  the 
quantity  of  the  purchased  kiwifruit  from 
the  grower's  COP. 

DOC  Position 

We  agree  with  petitioners  that  in 
determining  whether  sales  have  been 
made  at  less  than  the  COP,  prices 
should  not  be  substituted  for  some  of 
the  costs.  Accordingly,  we  have 
disregarded  the  purchased  kiwifruit's 
costs  and  the  quantity  from  the  COP 
analysis. 

Comment  40 

Petitioners  argue  that  this  grower 
deducted  a  portion  of  contracted  labor 
income  from  the  reported  imputed  labor 
amount.  Petitioners  maintain  that 
contracted  labor  income  does  not  offset 
non-contracted  labor  for  the  grower's 
kiwifruit  operation  and,  therefore,  the 
Department  should  remove  this  offset 
from  the  calculation. 

DOC  Position 

We  agree  with  petitioners  that  the 
grower's  contracted  labor  income  does 
not  offset  non-contracted  labor  for  the 
grower's  kiwifruit  operation.  The 
contracting  income  is  unrelated  to 
kiwifruit  operations.  We  have  made  the 
appropriate  adjustment  to  this  grower's 
calculations  for  the  final  results. 

Comment  41 

Petitioners  argue  that  respondent's 
approach  in  calculating  interest  expense 
for  this  grower  is  questionable  because 
it  appears  to  be  based  on  a  subjective 
valuation  of  the  assets.  Petitioners  argue 
that  the  interest  expense  should  be 
recomputed  to  ensure  that  all  interest 
related  to  kiwifruit  is  included  in  the 
COP. 

DOC  Position 

We  agree  with  petitioners  that,  where 
possible,  it  is  preferable  to  use  actual 
cost  in  reporting  expenses.  This 
grower's  financial  statement  shows  the 
actual  cost  of  assets.  Therefore,  it  is 
appropriate  to  use  the  actual  asset  value 
to  calculate  the  interest  expense.  We 
have  revised  the  interest  expense  for 
this  grower  in  the  final  results. 

Grower  12 

Comment  42 

Petitioners  note  that,  although  the 
Department's  preliminary  analysis 
memorandum  discusses  a  recalculation 
of  this  growers  rates  expense,  the 
Department  used  in  its  calculations  the 
expense  as  reported.  Petitioners  urge  the 
Department  to  use  the  amount 
calculated  in  the  preliminary  analysis 


memorandum,  since  this  figure  more 
accurately  captures  the  rates  expense. 

DOC  Position 

Because  respondent's  figure 
understated  the  actual  rates  expense,  we 
intended  to  recalculate  this  expense  by 
allocating  it  over  correct  orchard  area. 
For  these  final  results,  we  have  used  our 
revised  figure. 

Comment  43 

Petitioners  argue  that  since  this 
grower  raised  orchids  as  well  as 
kiwifruit.  certain  labor  costs  for  this 
grower  were  included  in  direct 
materials  and  should  be  recalculated. 

DOC  Position 

We  disagree  with  petitioners  that 
certain  costs  should  be  recalculated 
because  the  labor  costs  in  question  were 
included  in  direct  materials.  For  the 
reasons  explained  in  our  response  to 
Comment  14,  we  have  accepted 
respondent's  classification  of  these 
expenses. 

Grower  13 

Comment  44 

Petitioners  argue  that  the  Department 
should  reject  respondent's  deductions 
.  for  rent  received  and  sale  of  sundries 
from  set-up  costs. 

DOC  Position 

We  disagree  with  p>etitioners.  For  the 
reasons  explained  in  respKinse  to 
Comment  11,  we  have  accepted 
respondent's  deduction  for  rent  received 
from  the  orchard  set-up  costs. 

With  regard  to  sundry  income,  the 
amount  in  question  is  inconsequential 
for  our  analysis.  Therefore,  we  have  not 
made  an  adjustment  for  this  amount  in 
these  final  results. 

Grower  14 

Comment  45 

Petitioners  argue  that  the  Department 
should  reject  the  contracted  labor 
income  offset  claimed  in  the  labor 
expense  category  by  this  grower  because 
respondent  has  not  demonstrated  that 
contracted  income  was  derived  from 
actual  labor  performed.  In  addition, 
petitioners  argue  that  any  adjustment 
should  be  limited  to  the  actual  labor        | 
performed.  Petitioners  also  argue  that       ! 
the  Department  should  reject 
respondent's  adjustment  to  labor 
expense  for  contracting  income. 
Petitioners  maintain  that  the  income 
should  be  adjusted  for  overhead  and 
profit,  or,  alternatively,  that  the  actual 
labor  expense  identifiable  to  the 
contracting  income  be  deducted 
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DOC  Position 

We  agree  with  petitioners  in  part.  As 
a  result  of  verification  in  New  Zealand, 
the  Department  has  determined  that  the 
contracted  income  was  an  appropriate 
offset  against  grower's  labor  costs 
bec.ause  contract  income  inchided  an 
element  of  labor  cost  which  was  also 
included  in  the  grower's  total  labor 
costs.  The  disallowance  of  this  offset 
would  result  in  the  inclusion  of  labor 
costs  unrelated  to  this  grower's 
production  costs  of  its  own  kiwifruit 
crop.  However,  we  agree  with 
petitioners  that  the  contracted  labor 
income  should  be  adjusted  for  overhead 
and  protit.  Accordingly,  we  have 
adjusted  the  labor  expense  for  this 
grower  in  the  final  resuhs. 

Comment  46 

Petitioners  argue  that  respondent 
improperly  omitted  an  amount  of 
interest  expense.  Petitioners  maintain 
that  this  amount  should  be  added  to  the 
interest  calculated  for  the  parent 
company. 

DOC  Position 

The  interest  amount  in  question  was 
reported  in  the  grower's  supplemental 
response  and  we  included  it  in  the  COP 
analysis  for  both  the  preliminary  and 
final  results. 

Comment  47 

Petitioners  argue  that,  since  this 
grower  did  not  report  an  ex|>ense  for 
rates,  the  Department  should  calculate 
rates  for  this  grower. 

Respondent  argues  that  the  grower 
leased  the  orchards  at  anns  length  from 
unrelated  parties  and  the  lease 
payments  constituted  the  entire 
compensation  to  the  owner  for  the  use 
of  orchards. 

DOC  Position 

We  agree  with  respondent  The 
benchmark  for  determining  costs  in  this 
cjise  is  the  cost  of  growing  kiwifruit  to 
the  current  grower.  This  grower  leased 
orchards  from  an  unrelated  party  in  an 
arm's-length  transaction.  Lt!as»?  payment 
includes  rates  expense.  Therefore,  we 
have  not  added  any  additional  rales' 
expense  in  our  calculations. 

Comment  4H 

Petitioners  argue  that  this  grower  did 
not  report  any  set-up  costs  and  that 
respondent's  claim  that  the  leases  for 
leased  properties  included  set  up  costs 
is  unsupported.  Petitioners  contend  that 
the  Department  should  impute  set-up 
costs  for  this  grower 

Respondent  argues  that  the  grower 
leased  the  onhards  at  arm's  length  from 
unrelated  parties  and  that  the  lease 


payments  constituted  the  entire 
compensation  to  the  owner  for  the  use 
of  orchards. 

DOC  Position 

We  agree  with  respondent.  This 
grower  leased  established  orchards  at 
arm's  length  from  unrelated  parties.  The 
lease  payments  constituted  the  entire 
compensation  to  the  owner  for  the  use 
of  ort;hards.  Thus,  the  lease  payment 
effectively  reflects  the  lessor's  portion  of 
orchard  set-up  costs.  Accordingly,  we 
have  accepted  respondents  claim 
regarding  set-up  costs. 

Comment  49 

Petitioners  argue  that  respondent 
understated  the  G&A  expenses  for  this 
grower.  Petitioners  request  that  the 
Department  recalculate  the  G&A 
expense  for  this  grower. 

DOC  Position 

We  disagree.  First,  the  Department 
verified  this  grower's  cost  in  New- 
Zealand  and  made  certain  adjustments 
to  its  G&A  expenses  for  the  preliminary 
results.  Second,  petitioners  have  not 
explained  why  respondent's  reported 
G&A  expense  is  not  accurate.  No 
additional  adjustment  is  warranted. 

Grower  15 

Comment  50 

Petitioners  argue  that  certain  direct 
and  indirect  expenses  for  this  grower 
should  he  recalculated  be<:ause  most 
expenses  were  classified  as  common 
and  allocated  to  kiwifruit  or  cattle/other 
on  the  basis  of  land  area.  Petitioners 
further  assert  that  the  allocation  to 
cuittle/other  is  unreasonable  because  the 
kiwifruit  vines  were  not  cut  down  and 
the  cattle  were  not  introduced  until  after 
the  harvest,  which  occurred  two  to  three 
months  after  the  end  of  the  period 
covered  by  the  financial  statement. 

In  addition,  petitioners  argue  that 
insurance  costs  should  be  expensed  as 
of  the  time  incurred  since  the  future 
financial  statements  are  not  likely  to 
show  any  liability  for  this  cost 

DOC  Position 

We  disagree  with  petitioners. 
Respondent  s  methodology  of  allocating 
costs  based  on  land  area  is  an  acceptable 
methodology  in  this  case.  Although 
cattle  were  not  fully  introduced  into  the 
grower's  operations  before  the  kiwifruit 
harvest,  nevertheless,  the  grower 
incurred  development  costs  during  the 
POR  that  were  related  to  the 
establishment  of  the  new  cattle 
operations.  Therefore,  we  accepted 
respondent's  cost  allocation  as  an 
appropriate  estimation  of  the  cost  of 
cultivating  kiwifruit.  Acrx)rdingly  we 


have  not  adjusted  respondent's  figure 
for  the  final  results. 

With  regard  to  petitioners'  argument 
concerning  the  insurance  premium,  we 
disagree  with  petitioners  because  GAAP 
in  New  Zealand  allows  entities  to 
amortize  the  value  of  insurance 
premiums  for  loans  over  the  life  of  loan 
Accordingly,  we  have  not  adjusted 
respondent's  costs  for  insurance 
premiums  in  the  final  results. 

Comment  51 

Petitioners  argue  that  the  allocation  of 
interest  expense  on  the  basis  of  land 
area  is  not  reasonable  for  this  grower 
because  it  understates  the  interest 
expense  applicable  to  kiwifruit. 
Petitioners  contend  that  this  expense 
should  be  re<;alculated. 

DOC  Position 

We  disagree  with  petitioners. 
Respondent's  methodology  of  allocating 
interest  based  on  land  area  is  reasonable 
because  it  attempts  to  approximate 
actual  expense  in  terms  of  the  relative 
resources  devoted  to  the  kiwifruit  in 
relation  to  other  activities  on  the  farm. 
Therefore,  we  have  accepted 
respondent's  allocation  of  interest 
expen.ses. 

Grower  16 

Comment  52 

Petitioners  argue  that  the 
Department's  preliminary  analysis 
memorandum  suggests  that  the 
Department  intended  to  recalculate  the 
"other"  category  of  expense  for  this 
grower.  Petitioners  urge  the  Department 
to  recalculate  the  "other"  expense  for 
the  final  results. 

DOC  Position 

Because  respondent's  figure 
understated  its  actual  "other"  expense 
cjitegory.  we  intended  to  reallocate  this 
expense  hy  orchard  area.  For  these  final 
results,  we  have  used  the  revised  figure. 

Comment  53 

Petitioners  argue  that  the  Department 
should  recalculate  labor  cost  for  this 
grower  because  the  grower  raised 
multiple  crops  and  reported  imputed, 
rather  than  adual,  labor  cost. 

DOC  Position 

We  disagree  with  petitioners. 
Respondent's  methodology  of  allocating 
costs  is  an  acceptable  methodology  in 
this  case.  Respondent  reported  direct- 
labor  costs  other  than  owner  labor  hasinJ 
on  his  financial  statements.  Without  a 
more  accurate  alternative,  we  act:epted 
respondent's  cost  allocation  as  an 
appropriate  estimation  of  the  cost  of 
cultivating  kiwifruit  Accordingly,  no 


adjustment  has  been  made  to 
respondent's  information  for  the  final 

results. 

Comment  54 

Respondent  argues  that  the 
Department  should  reallocate 
horticultural  costs  based  on  net  orchard 
area  because  the  Department  failed  to 
account  for  the  headlands  and  sidelands 
of  other  orchard  crops. 

DOC  Position 

We  disagree.  Since  respondent  did 
not  provide  an  exact  breakdown 
between  canopy,  shelterbelts, 
headlands,  sidelands.  pasture,  and 
residential  area,  the  Department 
imputed  the  land  area  devoted  to 
headlands,  sidelands,  and  shelterbelts. 
In  addition,  this  grower's  response  to 
the  Department's  questionnaire 
indicated  that  the  pasture  area  was 
leased  to  another  party.  Headlands, 
sidelands,  and  shelterbelts  are  crucial  to 
growing  kiwihiiit.  However,  respondent 
did  not  put  forward  any  support  that 
demon.strated  that  headlands,  sidelands, 
and  shelterbelts  are  an  integral  part  of 
this  grower's  other  crops.  Without  any 
contrary  evidence  on  the  record,  the 
Department  could  only  conclude  that 
the  land  area  for  headlands,  sidelands. 
and  shelterbelts  applies  solely  to 
kiwifruit  production. 

Grower  1 7 

Comment  55 

Petitioners  argue  that  the  Department 
should  incorporate  into  its  COP  analysis 
the  cost  of  the  spray  expense  that  the 
grower  sold  to  a  third  party  because  the 
grower  failed  to  provide  an  invoice  for 
it  at  verification.  Furthermore, 
petitioners  contend  that  there  is  no 
indication  that  the  sale  price  for  the 
spray  was  the  same  as  the  grower's 
purchase  price  for  the  spray.  Petitioners 
argue  that  if  the  resale  price  of  the  spray 
was  higher,  the  Department  should 
ensure  that  the  actual  costs  are  not 
distorted  by  a  profit  the  grower  may 
have  made  on  the  sale. 

DOC  Position 

We  disagree  with  petitioners.  The 
Department  verified  this  grower's  costs, 
including  spray  costs,  in  New  Zealand 
by  tracing  it  from  the  original  invoice  to 
the  grower's  bank  account.  We  have 
found  them  to  reflect  the  actual  costs  of 
producing  kiwifruit.  Accordingly,  no 
adjustment  to  the  grower's  costs  for  the 
spray  expense  has  been  made  in  the 
final  results. 

With  respect  to  petitioners  argument 
regarding  the  resale  price  of  the  spray, 
the  E)epartment  has  made  no  adjustment 
for  potential  profits.  The  total  cost  of  the 


spray  and  the  total  amount  of  revenue 
received  by  respondent  for  the  resold 
spray  was  verified  by  the  Department. 
The  Department  was  able  to  determine 
that  potential  profit  incurred  on  the 
resale  of  the  spray  would  have  no 
significant  impact  on  the  dumping 
margin.  Thus,  pursuant  to  19  CFR 
§  353.59,  we  have  disregarded  this 
insignificant  adjustment. 

Comment  56 

Petitioners  contend  that  since  this 
grower  raised  apples  as  well  as 
kiwifruit,  the  Department  should 
disregard  respondent's  allocation  and 
recompute  an  imputed  labor  cost  for  the 
grower's  labor. 

DOC  Position 

We  disagree.  Respondent's 
methodology  of  allocating  costs  based 
on  orchard  land  area  is  an  acceptable 
methodology  in  this  case.  Without  a 
more  accurate  alternative,  we  accepted 
respondent's  cost  allocation  as  an 
appropriate  estimation  of  the  cost  of 
cultivating  kiwifruit  and  have  used  it  in 
these  final  results. 

Comment  57 

Respondent  argues  that  the 
Department  should  allocate 
horticultural  costs  based  on  net  orchard 
area  because  this  grower's  other  crops 
have  headlands,  sidelands.  and 
shelterbelts  around  them. 

DOC  Position 

We  agree  with  respondent  in  part.  In 
the  case  of  this  particular  grower,  apple 
and  kiwifruit  crops  were  planted 
together  and  the  Department  verified 
that  both  crops  were  surrounded  by 
headlands,  sidelands,  and  shelterbelts. 
Although  the  Department  recognizes 
that  shelterbelts  are  not  crucial  to  the 
apple  trees,  since  both  crops  were 
planted  side-by-side,  we  have  revised 
some  of  this  grower's  costs  and 
allocated  them  on  the  basis  of  net  area 
only  in  the  final  results. 

Comment  58 

Respondent  contends  that  the 
Department  should  not  allocate  to 
kiwifruit  the  entire  depreciation  cost  of 
the  jeep  because  it  is  a  luxury  vehicle 
used  as  the  family  car  and  not  in  the 
orchard  business. 

DOC  Position 

We  disagree  with  respondent  because 
the  depreciation  expense  for  the  jeep 
was  fully  allotted  to  the  orchard  in  the 
grower's  financial  statement.  Absent 
specific  evidence  to  the  contrary,  we 
consider  expenses  recorded  in  a 
company's  financial  statements  to 


refiect  actual  expenses  incurred  in  i»s 
operations.  See  Final  Results  of  Sales  at 
Less  Than  Fair  Value.  Sweaters  Wholly 
or  in  Chief  Weight  of  Man -Made  Fiber 
From  Taiwan.  55  FR  34585  (1990). 
Respondent  has  not  presented  any 
documentary  evidence  in  support  of  its 
claim  that  the  depreciation  expense  was 
not  an  actual  expense.  Accordingly,  we 
continue  to  rely  on  the  grower's 
financial  statement  for  orchard  expenses 
in  the  final  results. 

Comment  59 

Respondent  argues  that  the 
Department  improperly  denied  a  credit 
to  COP  for  packaging  sold  by  the  grower 
and  contends  that  it  is  appropriate  for 
the  Department  to  allow  such  a 
packaging  credit. 

DOC  Position 

We  disagree  with  respondent.  The 
credit  in  question  was  granted  by  the 
packhouse  for  kiwifruit  packaging 
specifically  to  be  used  in  future  years. 
However,  since  the  grower  is  no  longer 
in  the  kiwifruit  business,  he  would  not 
be  able  to  use  this  credit  for  kiwifruit 
packaging.  Accordingly,  we  have  not 
allowed  for  such  a  credit  in  our  COP 
analysis. 

Grower  18 

Comment  60 

Petitioners  argue  that,  since  this 
grower  raised  apples  as  well  as 
kiwifruit,  its  labor  cost  should  be 
recomputed  to  reflect  actual  costs  of 
growing  kiwifruit. 

DOC  Position 

We  disagree.  Respondent  reported 
direct  labor  as  recorded  in  the  grower's 
financial  statement  and  the  Department 
reviewed  this  grower's  financial 
statements  in  New  Zealand.  The 
Department  found  the  methodology  of 
allocating  labor  costs  for  this  grower  to 
be  reasonable.  Without  a  more  accurate 
alternative,  we  accepted  respondent's 
cost  allocation  as  an  appropriate 
estimation  of  the  cost  of  cultivating 
kiwifruit.  Accordingly,  we  have  used 
respondent's  allocation  for  the  final 
results. 

Comment  61 

Petitioners  argue  that  since  the  grower 
did  not  report  rates,  the  Department 
should  calculate  rates  for  this  grower. 

DOC  Position 

We  disagree  with  petitioners.  We 
verified  this  grower's  expenses  in  New 
Zealand.  This  grower  did  not  incur  an 
expense  for  rates  during  the  POR. 
Therefore,  we  did  not  include  such  an 
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expense  For  this  Krower  in  our  COP 
calculation. 

Comment  62 

Respondent  contends  that  the 
Department  should  allocate 
horticultural  costs  based  on  net  on  hard 
area  because,  along  with  kiwifruit,  this 
grower's  other  crop  was  also  surrounded 
by  headlands,  sidelands,  and 
shelterbelts.  In  addition,  respondent 
asserts  that  the  Department  should 
include  only  those  costs  in  the  COP 
analysis  that  were  incurred  by  the 
current  grower  during  the  POR. 

DOC  Position 

We  agree  with  respondent  in  part.  In 
the  case  of  this  particular  grower,  apple 
and  kiwifruit  crops  were  planted  side- 
hy-side  and  the  Department  verified  that 
both  apples  and  kiwifruit  crops  were 
surrouii  *t)d  by  headlands,  sidelands, 
and  shelterbelts.  Although  the 
Department  recognizes  that  shelterl)elfs 
are  not  crucial  to  the  apple  trees,  since 
both  crops  were  surrounded  by 
shelterbelts,  we  have  revised  certain 
costs  and  allocated  them  over  net  area 
only. 

With  regard  to  respondent's  second 
argument,  we  agree  with  respondent 
that  the  benchmark  for  determining 
costs  in  this  case  is  the  cost  of  growing 
kiwifruit  to  the  current  owner. 
Therefore,  we  have  excluded  costs 
outside  the  POR  from  the  COP 
calculations  for  this  grower. 

Grower  20 

Comment  63 

Petitioners  assert  that  this  grower  has 
omitted  repacking  and  interest  expenses 
from  its  cost  calculation.  Furthermore, 
petitioners  contend  that  gains  on  the 
sale  of  fixed  assets  in  G&A  expenses 
should  be  excluded.  According  to 
petitioners,  since  respondent  claimed 
that  coolstore  costs  were  incurred  by 
NZKMB,  rebates  from  coolstore  should 
not  be  deducted  from  packing  costs. 

Respondent  maintains  that  all 
repacking  costs  have  been  included  in 
NZKMB's  cost  respon.se  because 
NZKMB  is  responsible  for  these  costs 
and  reimburses  the  growers  for  any 
repacking  expenses.  Furthermore, 
respondent  argues  that  interest  expense 
was  allocated  on  a  consolidated 
rinancial  statement  basis  which 
includes  all  debt,  both  corporate  and  for 
the  orchard.  According  to  respondent, 
gains  on  sales  of  as.sets  are  a  legitimate 
inclusion  in  the  GAA  expense,  and  the 
coolstore  rebate  is  a  reduction  in  the 
packing  cost  paid  to  the  packhouse/ 
coolstore  and  should  be  included  in 
COP  calculation. 


DOC  Position 

We  agree  with  respondent  that  COP  is 
allo<:ated  only  to  fruit  sold.  Thus,  all 
costs  have  been  properly  allocated. 
.Since  NZKMB  is  responsible  for 
repacJiing  costs  and  reimburses  the 
growers  for  these  expenses,  all 
repackaging  costs  have  already  be«>n 
included  in  NZKMB's  response. 
Respondent  reported  the  grower's 
interest  expense  on  a  consolidated 
financial  statement  basis  which 
includes  corporate  and  orchard  interest. 

We  agree  with  respondent  that  gains 
on  sales  of  assets  are  a  proper  inclusion 
in  the  C&A  expense  and  that  the 
coolstore  rebate  is  a  reduction  in  the 
packing  cost  paid  to  the  packhouse/ 
coolstore  and,  therefore,  is  properly 
included  in  the  COP. 

Other  Comments 

Comment  64 

Respondent  contends  that  the 
Department  failed  to  adjust  NZKMB's 
interest  expen.ses  by  the  amount  of 
interest  NZKMB  earned  on  short-term 
deposits.  Respondent  asserts  that  the 
Department  normally  permits  an  offset 
of  interest  expenses  by  short-term 
interest  income,  citing  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Calcium  Aluminate  Cement, 
Cement  Clinker  and  Flux  from  France 
(59  FR  14136,  March  25.  1994). 

DOC  Position 

We  agree  with  respondent.  Because  of 
a  clerical  error  the  Department 
inadvertently  did  not  adjust 
respondent's  interest  expenses  by  the 
amount  of  short-term  interest  income. 
We  have  corrected  this  clerical  error  for 
these  final  results. 

Comment  65 

Respondent  contends  that  due  to  a 
clerical  error  in  the  computer  program, 
the  Department's  model  match  exercise 
did  not  result  in  the  most  .similar 
matches  for  the  U.S.  sales.  Respondent 
urges  the  Department  to  ensure  that 
comparisons  are  made  on  the  most 
similar  products. 

DOC  Position 

We  agree.  Upon  reviewing  the 
computer  program  we  found  an  error 
that  did  not  allow  for  the  most  similar 
products  to  be  compared  to  the  U.S. 
merchandise.  We  have  corrected  the 
computer  program  for  the  final  results. 

Comment  66 

Respondent  argues  that  the 
Department  failed  to  subtract  the 
quantity  adjustment  amount  from  the 
quantity  and  that  this  manipulation  is 


required  to  yield  the  actual  quantity 
sold.  Respondent  urges  the  Department 
to  correct  this  clerical  error 

DOC  Position 

We  agree  with  respondent  and  have 
made  the  appropriate  adjustments  in  the 
final  results. 

Comment  67 

Petitioners  argue  that  the  Department 
should  deduci  U.S.  repacking  expenses 
in  the  calculation  of  ESP  because 
repacking  expenses  represent  costs  for 
an  operation  performed  in  the  United 
States  and  not  an  export  packing 
expense. 

DOC  Position  j 

We  agree.  We  have  made  the 
appropriate  adjustment  in  the  final 
results. 

Comment  68 

Petitioners  argue  that  the  Department 
incorrectly  entered  a  customer  code  in 
its  computer  program  and  urge  the 
Department  to  correct  this  error. 
Furthermore,  petitioners  contend  that 
the  Department  should  add  that 
particular  customer's  expense  category 
to  the  movement  expenses. 

DOC  Position 

We  agree  with  petitioners  that  an 
incorrect  instruction  in  the  computer 
program  resulted  in  a  erroneous 
customer  code  and  did  not  add  this 
customer's  expense  category  to  the 
movement  expenses.  We  have  corrected 
this  clerical  error  in  the  final  results. 

Comment  69 

Petitioners  argue  that  in  calculating 
PP.  the  Department  treated  certain 
expanses  as  indirect  expenses. 
Petitioners  assert  that,  as  presented  by 
NZKMB,  these  costs  are  direct  expenses 
and,  therefore,  should  be  treated  as 
such. 

DOC  Position 

We  agree.  We  have  treated  these 
expenses  as  direct  expenses  in  the  final 
results. 

Comment  70 

Petitioners  argue  that  the  Department 
incorrectly  calculated  U.S.  packing 
expense  by  excluding  labelling  and 
tagging  expenses  in  its  sale-to-sale 
comparisons.  Petitioners  urge  the 
Department  to  correct  this  clerical  error 
by  adding  labelling  and  tagging  expense 
to  export  packing. 

DOC  Position 

We  agree.  Accordingly,  we  have  made 
the  appropriate  adjustments  in  the  final 
results. 


Comment  71 

Respondent  argues  that  in  calculating 
CV,  the  Department  inadvertently 
double-counted  packing  costs  by  using 
the  packing-inclusive  cost  of  cultivation 
and  then  adding  the  packing  costs  again 
to  the  CV. 

Petitioners  assert  that  the  Department 
did  not  use  the  actual  packing  cost  in  its 
calculations. 

DOC  Position 

We  agree  with  both  petitioners  and 
respondent.  Upon  reviewing  our 
calculations,  we  found  that  we  had 
inadvertently  double-counted  packing 
c:osts  and  did  not  use  the  actual  packing 
costs.  We  have  revised  our  calculations 
to  reflect  these  adjustments  in  the  final 
results. 

Comment  72 

Respondent  argues  that  the 
Department  improperly  deducted  credit 
expenses  in  calculating  the  net  home 
market  price  to  be  compared  to  the  COP. 
Additionally,  respondent  contends  that 
the  Department  improperly  included 
inventory  carrying  costs  in  the 
calculation  of  COP.  To  support  its 
argument,  respondent  cites  Gray 
Portland  Cement  and  Clinker  from 
Japan:  Final  Results  of  Administrative 
Review  (58  FR  48826.  48831.  September 
20,  1993).  in  which  the  Department  did 
not  take  into  account  imputed  credit 
expense  and  inventory  carrying  costs 
when  testing  sales  below  the  COP. 

DOC  Position 

Upon  reviewing  our  calculations,  we 
found  that  we  had  inadvertently 
deducted  credit  expenses  in  calculating 
the  net  price  to  be  compared  to  COP.  We 
also  inadvertently  included  inventory 
carrying  costs  in  calculating  the  COP. 
We  have  corrected  our  cakulations  for 
the  final  results. 

Comment  73 

Respondent  argues  that  the 
Department  inadvertently  double- 
counted  pellet  tagging  and  labelling 
expenses  in  the  CV  margin  calculation 
by  including  these  expenses  twice  in  its 
calculations. 

DOC  Position 

We  agree.  We  have  corrected  our 
calculations  for  the  final  results. 

Comment  74 

Respondent  argues  that  in  testing 
whether  sales  were  made  below  cost, 
the  Department  inadvertently  used  a 
one-month  threshold,  although  the 
preliminary  results  indicated  a 
threshold  of  "more  than  two  months." 
According  to  respondent,  the 


Department's  practice  in  administrative 
reviews  is  to  use  a  period  of  time  greater 
than  two  months  in  implementing  19 
CFR  353.51(a)(1).  which  allows  the 
Department  to  disregard  sales  below 
cost  in  the  calculation  of  FMV  only  if 
they  are  made  "over  an  extended 
period"  of  time. 

DOC  Position 

We  inadvertently  relied  on  a  one- 
month  threshold  of  sales  below  cost 
instead  of  a  "more  than  two  month" 
threshold  in  our  preliminary  COP 
analysis.  We  have  corrected  our 
calculations  in  the  final  results. 

Comment  75 

Petitioners  argue  that,  in  its  CV 
calculations,  the  Department  used  a 
flawed  formula  for  determining  whether 
actual  SG&A  or  the  10  percent  of  COM 
statutory  minimum  be  used. 

DOC  Position 

We  agree.  We  have  corrected  this 
clerical  error  in  the  final  results. 

Final  Results  of  Review 

Upon  review  of  comments  submitted, 
the  Department  has  determined  that  the 
follow  ing  margin  exists  for  the  period 
November  27.  1991,  through  May  31, 
1993: 


Manulacturer/Exporter 

Margin 
(percent) 

New  Zealand  Kiwifruit  Market- 
ing Board 

15.41 

The  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  concerning  the  respondent 
directly  to  the  U.S.  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawTi  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed  firm 
will  be  15.41%;  and  (2)  the  cash  deposit 
rate  for  merchandise  exported  by  all 
other  manufacturers  and  exporters  who 
are  not  covered  by  this  review  will  be 
the  "all  others"  rate  of  98.60  percent 
established  in  the  less-than-fair-value 
investigation;  in  accordance  with  the 
Department  practice.  See  Floral  Trade 
Council  V.  United  States.  822  F.Supp. 
766  (1993).  and  Federal  Mogul 
Corporation.  822  F.Supp.  782  (1993). 


These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretarj's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  September  16, 1994. 
Paul  L.  Jofife. 

Depu  ty-  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-23504  Filed  9-21-94;  8:45  ami 

BILLING  CODE  3S10-OS-P 


[A-683-806] 

Small  Business  Telephone  Systems 
and  Subassemblies  Thereof  From 
Taiwan;  Termination  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  January  18. 1994.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  small  business  telephone  systems 
(SETS)  from  Taiwan  covering  the  period 
December  1. 1992  through  November 
30. 1993.  We  are  now  terminating  that 
review. 

EFFECTIVE  DATE:  September  22. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith  or  Michael  Rill. 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
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Trade  Administration,  U.S.  Department 
of  Commerce,  14fh  Street  and 
Constitution  Avenue.  NW..  Washington, 
DC  20230;  telephone:  (202)  482-4733. 

SUPPLEMENTARY  MFORMATXX:  On 
Det:enib«r  23,  1993,  Bitronic  Telecoms 
Co.,  Ltd.  (Bitronic),  a  manufacturer/ 
exporter  of  SBTS  from  Taiwan, 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  SBTS  from 
Taiwan  covering  the  period  December  1. 
1992  through  November  30,  1993.  On 
January  18,  1994,  the  Department 
published  in  the  Federal  Register  (58 
FR  2593)  a  notice  of  initiation  of  an 
administrative  review  of  the  order.  This 
notice  stated  that  we  would  review  this 
one  manufacturer/exporter  covering  the 
period  December  1,  1992  through 
Novemb«r  30.  1993.  On  May  19.  1994. 
Bitronii:  requested  that  it  be  allowed  to 
withdraw  its  request  for  a  review  and 
that  the  review  be  terminated. 

Section  353.22(a)(5)  of  the 
Depwrtmenfs  regulations  states  that 
"The  Secretary  may  permit  a  party  that 
requests  a  review  under  paragraph  (a)  of 
this  section  to  withdraw  the  request  not 
later  than  90  days  after  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review.  The  Secretary  may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
Because  no  significant  work  has  yet 
been  done  in  this  review,  we  have 
determined  that  it  is  reasonable  to 
extend  the  90-day  time  hmit  and  to 
allow  Bitronic  to  withdraw  its  request 
for  review.  See  Steel  Wire  Rope  From 
Japan:  Partial  Termination  of 
Antidumping  Duty  Administrative 
flfviews.  56  FR  41118  (August  19,  1991). 
Furthermore,  we  note  that  no  interested 
party  objected  to  termination  of  the 
review.  Accordingly,  the  Department  is 
terminating  this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
prote<nive  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  section 
353.34(d)  of  the  Department's 
regulations.  Timely  written  nolincation 
of  the  return/ destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  notice  is  in  accordance  with 
section  353.22(a)(.5)  of  the  Department's 
regulations  (19  CFR  353.22(a)(5)). 


Dated:  September  14.  1994. 
jMeph  A.  Spetrini, 

Deputy  Assistant  Secretary,  for  Compliance. 
|FR  Doc  94-23503  Filed  9-21-94.  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

(Docket  No.  940949-^249] 

RIN  0693-^AOI 

Precision  Measurement  Grants 
Program 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice. 

SUlilMARV:  The  purpose  of  this  notice  is 
to  inform  potential  applicants  that  the 
National  Institute  of  Standards  and 
Technology  (NIST)  is  continuing  a 
program  of  research  grants,  formally 
titled  Precision  Measurement  Grants,  to 
scientists  in  U.S.  academic  institutions 
for  significant,  primarily  experimental 
research  in  the  field  of  precision 
measurement  and  fundamental 
constants.  Applicants  must  submit  an 
abbreviated  proposal  for  preliminary 
screening:  Based  on  the  merit  of  the 
abbreviated  proposal,  applicants  will  be 
advised  whether  a  full  proposal  should 
be  submitted. 

DATES:  Abbreviated  proposals  must  be 
received  at  the  address  li.sted  below  no 
later  than  5  p.m.  EDT  on  February  1, 
1995.  The  semi-finalists  will  be  notified 
of  their  status  by  March  24. 1995,  and 
will  be  requested  to  submit  their  full 
proposals  to  NIST  by  5  p.m.  EDT  on 
May  8,  1995.  The  successful  applicants 
will  be  notified  of  their  selection  on  or 
before  August  15,  tS95. 

ADDRESSES:  Applicants  are  requested  to 
submit  an  abbreviated  proposal  (original 
and  two  (2)  signed  copies),  using 
Standard  Form  424  (Rev.  4/92)  with  a 
description  of  their  proposed  work  of  no 
more  than  five  (5)  double  spaced  pages. 
Standard  Form  424A  (4-92)  and  424B 
(4-92)  are  also  required.  Copies  should 
be  sent  to  the  following:  Dr.  Barry  N. 
Taylor,  Chairman.  NIST  Precision 
Measurement  Grants  Committee,  Bldg. 
245.  Room  C229,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899-0001. 
FOR  FURTHER  INFORMATION  CONTACT": 
Technical  questions  concerning  the 
NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  above 
address  or  call  Dr.  Taylor  at  (301)  975- 
4220.  Prospective  candidates  are  urged 
to  contaci  Dr.  Taylor  before  preparing 
their  abbreviated  proposal.  Inquiries 


should  be  general  in  nature.  Specific 
inquiries  as  to  the  usefulness  or  merit  of 
any  particular  project,  or  other  specific 
inquiries  that  deal  with  evaluation 
criterion  can  potentially  impede  the 
competitive  selection  process  and 
therefore,  cannot  be  answered. 

Administrative  questions  concerning 
the  NIST  Precision  Measurement  Grants 
Program  may  be  directed  to  the  Grants 
Office  at  (301)  975-6329.  Written 
inquiries  should  be  forwarded  to  the 
following  address:  Grants  Office. 
Acquisition  and  Assistance  Division. 
Building  301/Room  B129,  National 
Institute  of  Standards  and  Technology. 
Gaithersburg.  MD  20899-0001. 

SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 
Name  and  Number 

Measurement  and  Engineering 
Research  and  Standards;  11.609. 

Authority 

As  authorized  by  Section  2  of  the  Act 
of  March  3,  1901  as  amended  (15  U.S.C. 
272  (b)(2)  and  (c)(3)),  NIST  conducts 
directly,  and  supports  through  grants,  a 
basic  and  applied  research  program  in 
the  general  area  of  preci.sion 
measurement  and  the  determination  of 
fundamental  constants  of  nature.  As 
part  of  this  research  program,  NIST  has 
since  1970  awarded  Precision 
Measurement  Grants  to  scientists  in  U.S. 
academic  institutions  for  significant, 
primarily  experimental  research  in  the 
field  of  precision  measurement  and 
fundamental  constants. 

Award  Period 

NIST  is  now  accepting  applications 
for  two  new  grants  in  the  amount  of 
$50,000  per  year  to  be  awarded  for  the 
period  October  1,  1995,  through 
September  30, 1996  (fiscal  year  1996.) 
Each  grant  may  be  renewed  for  up  to 
two  additional  years;  however,  future  or 
continued  funding  will  be  at  the  total 
discretion  of  NIST  based  on  such  factors 
as  satisfactory  performance  and  the 
availability  of  funds. 

Program  Description 

NIST  sponsors  these  grants  to 
encourage  basic,  measurement-related 
research  in  U.S.  colleges  and 
universities  and  to  foster  contacts 
between  NIST  scientists  and  those 
researchers  in  the  U.S.  academic 
community  who  are  actively  engaged  in 
such  work.  The  Precision  Measurement 
Grants  are  also  intended  to  make  it 
possible  for  workers  in  U.S.  academic 
institutions  to  pursue  new  measurement 
ideas  for  which  other  sources  of  support 
may  be  difficult  to  find. 


Matchmg  Requirements 

The  Precision  Management  Grants 
Program  does  not  involve  the  payment 
of  any  matching  funds  and  does  not 
directly  affect  any  state  or  local 
government. 

Research  Topics 

There  is  considerable  latitude  in  the 
kind  of  research  projects  that  will  be 
considered  for  support  under  the 
Precision  Measurement  Grants  Program. 
The  key  requirement  is  that  they  are 
consistent  with  NIST's  mission  in  the 
field  of  basic  measurement  science,  for 
example: 

(1)  Experimental  and  theoretical 
studies  of  fundamental  physical 
phenomena  to  test  the  basic  laws  of 
physics  or  which  may  lead  to  improved 
or  new  fundamental  measurement 
methods  and  .standards. 

(2)  The  determination  of  important 
fundamental  physical  constants. 

(3)  The  development  of  new  standards 
for  physical  measurement  of  the  highest 
possible  precision  and  accuracy. 

In  general,  proposals  for  experimental 
research  will  be  given  preference  over 
proposals  for  theoretical  rt^search 
because  of  the  greater  expense  of 
experimental  work.  Proposals  from 
workers  at  the  assistant  and  associate 
professor  level  who  have  some  record  of 
accomplishment  are  especially 
encouraged  in  view  of  the  comparative 
difficulty  aspiring  researchers  have  in 
obtaining  funds. 

Typical  projects  which  have  been 
funded  through  the  NIST  Precision 
Measurement  Grants  Program  include: 

"Measurement  of  Fundamental 
Constants  Using  Three-Level 
Resonances  in  Hydrogen."  Carl  E. 
Wieman.  University  of  Michigan. 

"Quantum  Limited  Measurement  of  a 
Harmonic  Oscillator,"  William  C. 
Oelfke.  University  of  Central  Florida. 

"Fine-Structure  Constant 
Determination  Using  Precision  Stark 
Spectroscopy."  Michael  G.  Littman, 
Princeton  University. 

"Eotvos  Experiment-Cryogenic 
Version,"  D.F.  Bartlett,  University  of 
Colorado. 

"A  Test  of  Local  Lorentz  Invariance 
Using  Polarized  ^'  Ne  Nuclei."  T.E. 
Chupp.  Harvard  University. 

"A  New  Method  to  Search  for  an 
Electric  dipole  Moment  of  the  Electron." 
L.R.  Hunter.  Amherst  College. 

'High  Precision  Timing  of 
Millisecond  Pulsars,"  D.R.  Stinebring, 
Princeton  University. 

"Precision  Optical  Spectroscopy  of 
t'ositronium,"  S.  Chu,  Stanford 
University. 


"Quantum-Limited  Cooling  and 
Detection  with  Stored  Ions,"  D.J. 
Heinzen,  University  of  Texas/Austin. 

Eligibility 

Eligible  applicants  under  the 
Precision  Measurement  Grants  Program 
are  limited  to  U.S.  universities  and 
colleges,  professional  institutes  and 
associations,  nonprofit  organizations, 
and  State  and  local  governments. 

Selection  Procedure 

To  simplify  the  proposal  writing  and 
evaluation  process,  the  following 
selection  procedure  will  be  used: 

On  the  basis  of  the  abbreviated 
proposals,  four  to  eight  semifinalist 
candidates  will  be  selected  by  the  NIST 
Precision  Measurement  Grants 
Committee  and  the  Outside  Review 
Committee  to  submit  full  proposals.  The 
same  committees  will  evaluate  the 
detailed  proposals,  and  on  the  basis  of 
their  evaluation,  the  two  grantees  for 
fiscal  year  1996  will  be  selected. 

Evaluation  Criteria 

The  criteria  to  be  used  in  evaluating 
the  abbreviated  proposals  and  final 
proposals  include: 

1.  Importance  of  the  proposed 
research  to  science — does  it  have  the 
potential  of  answering  some  currently 
pressing  questions  or  of  opening  up  a 
whole  new  area  of  activity? 

2.  The  relationship  of  the  proposed 
research  to  measurement  science — is 
there  a  possibility  that  it  will  lead  to  a 
new  or  improved  fundamental 
measurement  method,  basic 
measurement  unit,  or  physical 
standard?  (Or  to  a  better  understanding 
of  important  but  already  existing 
measurement  methods,  measurement 
units,  or  physical  standards?) 

3.  The  feasibility  of  the  research — is  it 
likely  that  significant  progress  can  be 
made  in  a  three  year  time  period  with 
the  funds  and  personnel  available? 

4.  The  past  accomplishments  of  the 
applicant — is  the  quality  of  the  research 
previously  carried  out  by  the 
prospective  grantee  such  that  there  is  a 
high  probability  that  the  proposed 
research  will  be  successfully  carried 
out? 

Each  of  these  factors  are  given  equal 
weight  in  the  selection  process. 

Paperwork  Reduction  Act 

The  Standard  Forms  424.  424A,  424B. 
and  LLL  mentioned  in  this  notice  are 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  have 
been  cleared  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Control  Numbers  0348-0043,  0348- 
0044.  0348-0040. and  0348-0046. 


Application  Kit 

An  application  kit.  containing  all 
required  application  forms  and 
certifications  is  available  by  calling 
Vickie  Weedon.  NIST  Precision 
Measurement  Grants  Committee,  (301) 
975-6092.  An  application  kit  includes 
the  following: 
SF^24  (Rev  4/92)— Application  for 

federal  assistance 
SF-424A  (Rev  4/92)— Budget 

information — Non-Construction 
Programs 
SF^24B  (Rev  4/92)— Assurances— Non- 
Construction  Programs 
CD-511  (7/91)— Certification  regarding 
debarment,  suspension,  anr?  other 
responsibility  matters;  drug-tree 
workplace  requirements  and 
lobbying 
CD-512  (7/91)— Certification  regarding 
debarment,  suspension,  ineligibility 
and  voluntar>'  exclusions — lower 
tier  covered  transactions  and 
lobbying 
SF-LLL--Disclosure  of  lobbying 

activities 
SF-LLL-A — Disclosure  of  lobbying 
activities  continuation  sheet 

Additional  Requirements 

Past  Performance 

Un.satisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

Preaward  Activities 

Applicants  that  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Applicants  are  also 
hereby  notified  that  notwithstanding 
any  verbal  assurance  that  they  may  have 
received,  there  is  no  obligation  on  the 
part  of  DoC  to  cover  pre-award  costs. 

Primary  Application  Certification 

All  primar>'  applicants  must  submit  a 
completed  Form  CD-511.  "Certification 
Regarding  Debarment.  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,"  and  the  following 
explanations  are  hereby  provided: 

1.  Non procurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26.  Section  105)  are  subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescril)ed  above  applies: 

2.  Drug-Free  Workplace 

Grantees  (as  defined  at  15  CFR  Part 
26,  Section  605)  are  subject  to  15  CFR 
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Part  26.  Subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  Motion  of  the 
certincation  form  prescribed  above 
applies: 

3.  Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Pari  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352. 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000. 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater,  and 

4.  Anti-Lobbying  Disclosure 

Any  applicant  that  has  been  paid  or 
will  pay  for  lobbying  using  any  funds 
must  submit  an  SF-LLL.  "Disclosure  of 
Lobbying  Activities."  as  required  under 
15  CFR  Part  28.  Appendix  B. 

5.  Lower  Tier  Certifications 

Grant  recipients  shall  require 
applicants/bidders  for  subgrants, 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CI>-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DoC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DoC  in  accordance  with  the  instructions 
contained  in  the  award  document. 

Name  Check  Reviews 

All  for-profit  and  nonprofit  applicants 
will  be  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  if  any  key  individuals  associated 
with  the  applicant  have  been  convicted 
of  or  are  presently  facing,  criminal 
charges  such  as  fraud,  theft,  penury,  or 
other  matters  which  significantly  reflect 
on  the  appli(uint's  management  honesty 
or  financial  integrity. 

Executive  Order  Statement 

This  funding  notice  was  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 


False  Statements 

Applicants  are  reminded  that  a  false 
statement  on  an  application  is  grounds 
for  denial  or  termination  of  funds  and 
grounds  for  possible  punishment  by  fine 
or  imprisonment  as  provided  in  18 
use.  1001. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  account  is  paid  in 
full: 

2.  A  negotiated  repayment  st:hedule  is 
established  and  at  least  one  payment  is 
received  or; 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding.  DoC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award,  increased  funding,  or 
extending  the  period  of  performance  is 
at  the  total  discretion  of  NIST. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
the  Precision  Measurement  Grants 
Program  are  subject  to  all  Federal  Laws 
and  Federal  and  Departmental  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 
The  Precision  Measurement  Grants 
Program  does  not  directly  affect  any 
state  or  local  government.  Applications 
under  this  program  are  not  subject  to 
Executive  Order  12372. 
"Intergovernmental  Review  of  Federal 
Programs." 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 


Dated;  September  16, 1994. 
Samuel  Kramer, 

Assoc  HI  tt  Director. 

|FR  DcK    44-23502  Filed  9-21-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Requests  for  Assistance  Under  the 
Uniformed  Services  Former  Sp>ouses' 
Protection  Act  (USFSPA)  for  Air  Force 
and  Marine  Retirees 

AGENCY:  Defense  Finance  and 
Accounting  Service,  Office  of  the 
Secretary,  Department  of  Defense. 

ACTION:  Notice:  Address  change. 

SUMMARY:  The  Defense  Finance  and 
Accounting  Service  fDFAS)  is  giving 
notice  that  all  requests  for  assistance 
under  the  Uniformed  Services  Former 
Spouses'  F*rotection  Act  (USFSPA)  and 
filing  of  requests  for  payments  under  the 
USFSPA  for  Air  Force  and  Marine 
retirees  and  all  garnishments  for  riiild 
support  and  alimony  for  Air  Force  and 
Marine  retirees  must  be  sent  to  Defense 
Finance  and  Accounting  Service- 
Cleveland  Center,  Office  of  General 
Counsel,  Code  L,  P.O.  Box  998002, 
Cleveland,  OH  44199-6002. 

EFFECTIVE  DATE:  September  30, 1994. 

ADDRESSES:  Comments  regarding  this 
notice  should  be  sent  to  E)eputy  Director 
Resource  Management,  Defense  Finance 
and  Accounting  Service,  1931  Jefferson 
Davis  Highway,  Crystal  Mall  3,  Room 
416.  Arlington,  VA  22202-5000. 

FOfi  FURTHER  INFORMATION  CONTACT: 
Mr.  Joel  Rossen  at  (216)  522-5420. 

SUPPLEMENTARY  INFORMATION:  The 
payment  of  Air  Force  and  Marine  retired 
pay  has  transferred  from  the  DFAS 
Denver  and  Kansas  City  Centers, 
respectively,  to  the  DFAS  Cleveland 
Center.  Therefore,  former  spouse 
applications  and  garnishment  orders  for 
child  support  and  alimony  and  the  legal 
issues  related  thereto  will  be  reviewed 
by  the  DFAS  Office  of  General  Counsel 
at  the  Cleveland  Center. 

Dated:  S«>ptember  16. 1994. 
Patricia  L.  Toppings, 
Ahernate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  94-23387  Filed  9-21-94;  8:45  am) 
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Department  of  the  Army 

Coastal  Engineering  Research  Board 
(CERB);  Meeting 

AGENCY:  U.S.  Armv  Coastal  Enginet^ring 
Research  Board,  DOD. 
ACTION:  Meeting  notice. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  CommittPe  Act 
(Pub.  L.  92-463),  and  AR  15-1, 
Committee  Management,  announcement 
is  made  of  the  following  committee 
meeting. 

Nome  of  Committee:  CnasUA  Engini*ring 
K.'search  Board  (CERB). 
Date:  8-10  November  1994. 
Place:  IJ..S.  Arniy  Engineer  Wali-rways 
Experiment  Station's  (WES)  Ciw.stal 
Engineering  Research  Center  ((IRC), 
Vicksbur;?.  Mississippi. 

Time:  H  November— 8:30  a.m.  to  5:30  p.m  ; 
9  Novembci^— 8:00  a.m.  to  5:30  p.m.:  10 
November — 8:30  a.m.  to  10:15  a.m. 

r/)fHif^.  Coastal  Research  and  D<'v»;lonment 
(K&D), 

Prnpostt'd  Agenda:  The  mummv<  s«>ssion  on 
November  8  will  consist  of  a  report  of  Chief 
of  Engineers'  initiatives  and  actions  from  ihif 
previous  meeting;  a  presentation  on  the 
history  of  CERC/CERB/CERC  Today  and 
CERC  21 ;  and  a  presentation  on  the  Civil 
Works  R&D  Programs.  Immediately  after 
lunch,  there  will  be  a  tour  of  models  in  the 
I.V.  Hall  Building.  After  the  tour,  the  meeting 
will  reconvene  and  presentations  will 
include  CIRC  Programs;  and  Monitoring 
(>)mpleted  Coastal  Projects,  Cotistal  Field 
Data  Collec-tion  Program.  A  tour  of  the 
Prototype  Measurement  and  Analysis  Branch 
Building  will  conclude  the  first  day's 
activities. 

The  morning  of  November  9  will  consist  of 
presentations  including  Military'  Co.-istil 
Work.  Scanning  Hydrographic  Operational 
Airborne  Lidar  Sur\'ey,  Dredging  Rcsearx  h 
Programs  and  Dredging  Operations  and 
Environmental  Research,  Coastal 
Environmentally  Related  Work  and  Civil 
Reimbursable  Work.  A  four  of  hydraulic 
models  will  follow  lunch.  After  the  tour,  tho 
meeting  will  reconvene,  and  presentations 
will  include  Numerical  Modeling  and 
Summary  and  Future  Directions. 

November  10  will  be  devoted  to  ihi; 
recommendations  of  the  CERB. 

This  meeting  is  open  to  the  public; 
p.Trticipation  by  the  public  is  schcituled  for 
9:40  a.m.  on  November  10. 

The  entire  meeting  is  open  to  the  public 
subject  to  the  following: 

1.  Since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent  to 
attend,  although  not  required,  is  requested  in 
order  to  assure  adequate  arrangements. 

2.  Oral  participation  by  public  attendees  is 
encouraged  during  the  time  scheduled  on  the 
agenda;  written  statements  may  be  submitted 
prior  to  the  meeting  or  up  to  30  da>"s  after 
the  inc>eting. 

Inquiries  and  notice  of  intent  to  attend  the 
meeting  may  be  addressed  to  Colonel  Btw» 
K.  Howard,  Executive  Secretary,  Coastal 
Engineering  Research  Board,  U.S.  Army 


Engineer  Waterways  Expenment  Station, 

3909  Halls  Ferry  Road,  Vicksburg, 

Mississippi  39180-6199. 

Kenneth  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 

IFK  Doc.  94-23398  Pilrid  9-21-94:  8:45  am] 
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Corps  of  Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Proposed  Buckhom 
Reservoir  Expansion  Project  in  Wilson 
County,  NC 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Wilmington  District,  DOD. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  city  of  Wilson,  North 
Carolina,  has  made  application  for  a 
Clean  Water  Act,  Department  of  the 
Army  Section  404  permit,  to  discharge 
fill  material  for  the  construction  of  a 
dam  to  impound  water  on  Contentnea 
Creek.  Wilson  County,  North  Carolina. 
The  proposed  dam  would  be  lo<:ated 
immediately  downstream  of  the  existing 
Buckhom  Reservoir  dam  and  would 
inundate  the  existing  reservoir  site.  The 
existing  reservoir  is  no  longer  adequate 
to  meet  the  water  supply  needs  of  the 
city  of  Wilson.  The  proposed  reservoir 
would  meet  the  projected  water  supply   ' 
needs  of  the  city  for  the  next  50  years. 
ADDRESSES:  Wilmington  Distrid.  Corps 
of  Engineers,  Environmental  Resources 
Branch.  P.O.  Box  1890.  Wilmington. 
North  Carolina  28402-1800. 
FOR  FURTHER  INFORMATION  COffTACT:  Mr. 

William  F.  Adams,  Environmental 
Re.sources  Branch,  (910)  251^748  or 
Mr.  David  Franklin.  Regulatorv  Branch, 
(910)  251-4952. 
SUPPLEMENTARY  INFORMATION: 

Construction  of  the  proposed  dam  and 
reservoir  requires  a  Clean  Water  Af.i, 
Department  of  the  Army  Section  404 
permit,  from  the  U.S.  Army  Corps  of 
Engineers. 

1.  The  proposed  dam  and  reservoir 
would  expand  the  existing  munjj;ipal 
water  supply  reserx'oir.  The  proposed 
reservoir  would  inundate  a  total  of 
2,303  acres,  including  the  existing  740- 
acre  Buckhom  Water  Supply  Reservoir, 
with  a  normal  pool  at  elevation  148  feet 
mean  sea  level,  and  provide  a  29.0- 
miliion  gallons  per  day  safe  yield  of  raw 
water  for  the  city  water  supply. 

2.  The  DEIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  and  will  address  the 
project's  relationship  to  all  other 
applicable  Federal  and  State  laws  and 
Executive  Orders.  The  DEIS  will  ixmtain 


no  designation  of  an  alternative 
preferred  by  the  U.S.  Army  Corps  of 
Engineers,  the  decision  on  the 
Department  of  the  Army  section  404 
pemiit  application  will  be  made  with 
full  consideration  of  the  public  interest 
after  the  comment  period  on  the  Final 
Environmental  Impact  Statement  (FEIS) 
and  the  Section  404  public  notice  has 
<;onc!uded. 

3.  The  sc;oping  process  has  consisted 
of  an  interagency  scoping  meeting  on 
November  6, 1990.  to  allow  opportunity 
for  agencies  to  identify  issues,  studifs 
needed,  and  alternatives  to  be 
addressed.  In  addition,  a  Draft 
Environmental  Assessment  was  .serit  t»> 
Federal  and  State  agencies  for  reviexv 
and  comment  on  August  8, 1991. 

4.  The  significant  issues  that  will  be 
addressed  in  the  DEIS  are  the  impacts 
of  the  proposed  project  on  wetlands, 
fish  and  wildlife  habitat,  enduigered 
species,  and  the  social  and  economic 
considerations. 

5.  Fourteen  alternatives  to  the 
proposed  action  are  being  evaluated 
including  the  no  action  alternative. 

6.  The  DEIS  is  currently  scheduled  fur 
distribution  to  the  pubhc  in  November 
1994  and  the  FEIS  is  scheduled  for 
distribution  in  June  1995. 

Kenneth  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc  94-23399  Filed  9-21-94;  8:4.'>ai»»| 
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Intent  To  Prepare  a  Draft 

Environmental  Impact  Statement  for 
Flocdv«3tef  Retarding  Structures, 
Coldwater  River  Watershed, 
DemonstraTion  Erosion  Control 
Project,  Yazoo  Basin,  MS 

AGENCY:  U.S.  Army  Corps  of  Engine«»rs, 
DOD. 

ACTION:  Notice  of  Intent. 

summary:  Proposed  floodwater 
retarding  structures  for  the  Coldwater 
River  Watershed  are  an  integral  part  of 
the  overall  or  system  plan  for  the 
(X)ntrol  of  erosion,  sediment,  and 
flooding  in  the  Coldwater  River 
Watershed.  The  stmctures  will  provide 
flood  control  storage  to  reduce  peak 
flows  on  streams  within  this  watershed 
system  as  well  as  serve  as  a  sediment 
basin  and  function  in  the  control  of 
head  rutting  or  on  some  st-tjams. 
ADDRESSES:  USAED,  Vicksburg,  ATTN: 
CELMK-PD-Q.  2101  North  Frontage 
Road,  Vick.sburg,  Mississippi  39180- 
5191. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wendell  L.  King,  (601)  631-5967. 
SUPPl^MENTARV  INFORMATION:  1. 
Proposed  Ariinn:The  proposed 
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Coldwater  Creek  Watershed.  Floodwater 
Retarding  Structures  project  is  a 
component  of  the  Demonstration 
Erosion  Control  Projet;!.  which  was 
initially  authorized  by  Public  Law  98- 
8,  "The  Emergency  Jobs  Appropriation 
Act  of  1983. •■  Public  Law  98-50.  "The 
Energy  and  Water  Development 
Appropriation  Art  of  Fiscal  Year  1984." 
directed  joint  effort  by  the  U.S.  Army 
Corps  of  Engineers  and  the  U.S. 
Department  of  Agriculture.  Soil 
Conservation  Service,  for  the  foothills 
areas  of  the  Yazoo  Basin. 

2.  Altt-rnatives.  The  proposed 
fluodwater  retarding  structures 
represent  one  element  of  the  systems 
approach  used  to  analyze  and 
ret;ommend  solutions  to  the  interrelated 
problems  of  flooding,  sediment,  and 
erosion  control.  Other  elements  of  this 
system  solution  include  grade  control 
structures,  hank  stabilization,  debris 
basins,  and  land  treatments  that  have 
been  evaluated  in  previous 
environmental  documentation. 

3.  A.  A  scoping  nteeting  is  tentatively 
scheduled  to  be  held  in  (Dctober  1994. 
Public  notice  will  be  published  to 
inform  the  general  public  of  the 
lo<:ation,  time,  and  date.  All  affected 
Federal,  state,  and  local  agencies  and 
interested  private  organizations  and 
groups  will  be  invited  to  participate. 

B.  The  Soil  Conservation  Service  is  a 
cooperating  agency  in  this  proposed 
project.  The  Environmental  Prote<:tion 
Agency.  U.S.  Fish  and  Wildlife  5>«r\ic8. 
and  Mississippi  Department  of  Wildlife. 
Fisheries  and  Parks  will  be  invited  to 
part  it  i  pate  as  cooperating  agencies 

4  A  Draft  Environmental  Impact 
Statement  will  be  available  for  review 
by  the  general  public  during  FY  96. 
Kenneth  I..  Dentoo. 
Army  Ffdi'ral  Register  Liaison  Offittrr 
IPK  D<)C  94-23400  Filed  9-21-94:  8  45  ami 
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Intent  To  Prepare  an  Environmental 
Impact  Statement  (or  the  Proposed 
Greybull  Irrigation  Dam,  Cheyenne,  WY 

AGENCIES:  US.  Army  Corps  of 
Engineers,  Omaha  Di.strict.  DOD;  U.S. 
Bureau  of  Land  Management.  Wyoming. 
DOI 

SPONSORS:  Greybull  Valley  Irrigation 
District,  Emblem.  Wyoming;  Wyoming 
Water  Development  Commission, 
Cheyenne,  Wyoming. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  action  is  to 
construct  a  150-foot  high  zoned  earth 
embankment  dam  at  the  lower  end  of 
Roach  Gulch,  a  dry  tributary  to  the 
Greybull  River.  The  dam  would  be  1700 


feet  long  with  a  150-foot  wide  earth 
channel  spillway  on  the  left  abutment, 
and  would  be  located  primarily  in  the 
SWV«SWV«  of  Section  23.T51  N.R98 
W  of  Big  Horn  county.  Water  from  the 
Greybull  River  would  be  diverted  by 
means  of  a  gated  structure  and  delivered 
to  the  reservoir  area  via  a  6-mile  supply 
canal,  some  of  which  is  existing.  Water 
would  be  released  from  the  dam  back 
into  the  Greybull  River  by  means  of  an 
1100-foot  earth  channel,  providing  late- 
season  irrigation  water  for  25,000  acres 
in  the  lower  Greybull  Valley.  The 
project  may  provide  secondary  fishery 
benefits  by  providing  winter  minimum 
flows  from  the  proposed  dam  and  Upper 
and  Lower  Sunshine  Reservoirs.  The 
Greybull  River  Valley  is  located  in 
southern  Park  and  Big  Horn  counties  in 
northwest  Wyoming,  approximately  25 
miles  southeast  of  Cody,  Wyoming. 

Alternatives  being  evaluated  by  the 
applic:ant  include  similar  diversions 
into  Blackstone  Gulch  or  Rawhide 
Creek,  as  well  as  the  enlargement  of 
Upper  Sunshine  Reservoir,  an  existing 
storage  reservoir.  Conservation  of 
existing  water  supplies,  utilization  of 
groundwater,  as  well  as  the  "no  action" 
alternative  will  be  considered. 
DATES:  Public  Scoping  Meeting.  October 
26,  1994.  7:00  p.m.  Emblem  Gym.  3400 
Road  10,  Emblem,  Wyoming. 
ADDRESSES:  Omaha  District.  Army  Corps 
of  hngineers,  ATTN:  CEMRO-PD-M.  215 
N.  17th  St.,  Omaha.  Nebraska  68102- 
4978 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  S.  Nebel,  Chief.  Environmental 
Analysis,  Planning  Division.  (402)  221- 
4598! 

SUPPLEMENTARY  INFORMATION: 

Future  Schedule 

Following  -eview  of  <:omments 
re<.eived  J  jr   ii^  scoping,  data  collection 
and  analysis  will  begin  for  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  Corps  anticipates  that  the  DEIS  will 
()»'  released  for  public  review  in  [une 
l"*4,')  A  Final  Environmental  Impact 
Statement  is  anticipated  to  be 
completed  in  early  1996. 
Kenneth  L.  Dcnion, 
Army  Federal  Register  Liaison  Officer. 
\VR  DtK  94-23470  Filed  9-21-94:  8:45  ami 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 


hold  a  public  hearing  on  Wednesday. 
September  28, 1994.  The  hearing  will  be 
part  of  the  Commission's  regular 
business  meeting  which  is  open  to  the 
public  and  st;heduled  to  begin  at  1:00 
p.m.  at  the  Merrill  Creek  Reservoir 
Visitors  Center,  116G  Montana  Road. 
Washington,  New  Jersey. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3.  Article  1 1  and/or  Section  3.8  of  the 
Compact: 

1.  Holdover  Project:  Hatfield  Quality 
Meats  D-94-34.  An  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  5.4  million 
gallons  (mg)/30  days  of  water  to  the 
applicant's  processing  facility  from  new 
VVell  No.  10,  and  to  increase  the  existing 
withdrawal  limit  of  9.5  mg/30  days  from 
all  wells  to  14.9  mg/30  days.  The  project 
is  located  in  Hatfield  Township, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

2.  New  fersey- American  Water 
Company  (Northern  Division- 
Washington  System)  0-65-2  CP 
RENEWAL-2.  An  application  for  the 
renewal  of  a  ground  water  withdrawal 
project  to  supply  up  to  51.8  mg/30  days 
of  water  to  the  applicant's  distribution 
system  from  Well  Nos.  3,  4  and  5. 
Commission  approval  on  August  2, 1989 
was  limited  to  five  years.  The  applicant 
requests  that  the  total  withdrawal  from 
all  wells  remain  limited  to  51.8  mg/30 
days.  The  project  is  located  in 
Washington  Township,  Warren  County, 
New  Jersey. 

3.  Borough  of  Bloomsbury  D-90-14 
CP.  An  application  for  approval  of  a 
ground  water  withdrawal  projeci  to 
supply  up  to  4.65  mg/30  days  of  water 
to  the  applicant's  distribution  s;  ^tem 
from  new  Well  No.  1,  and  to  limit  the 
withdrawal  from  all  wells  to  4.65  mg/30 
days.  The  project  is  located  in 
Bethlehem  Township,  Hunterdon 
County.  New  Jersey. 

4.  Delaware  County  Prison  D-93-46 
CP.  A  project  to  expand  the  applicant's 
0.0967  mgd  sewage  treatment  facilities 
to  enable  up  to  0.135  mgd  to  be 
discharged  by  providing  an  interim 
seasonal  auxiliary  discharge  to  a 
proposed  27-acre  spray  irrigation  area 
near  the  plant.  The  facilities  will 
continue  to  serve  the  Delaware  County 
Prison  and  the  Camp  Sunshine 
recreational  area  located  in  both 
Thombury  and  Concord  Townships, 
Delaware  County,  Pennsylvania.  "The 
facilities  will  continue  to  discharge  to 
an  unnamed  tributary  of  the  West 
Branch  Chester  Creek. 


5.  fnckson  Township  Mimicipnl 
Utilities  Authority  D-93-70  CP.  A 
project  to  abandon  a  0.425  million 
gallons  per  day  (mgd)  sewage  t.'^itment 
plant  whicJi  serves  the  Six  Flags  Great 
Adventure  Amusement  Park,  convert  it 
to  a  pump  station  and  export 
wastewater  from  the  Delaware  River 
Basin  (DRB).  The  applicant  proposes  to 
amend  its  service  area  so  that 
wastewater  generated  by  the  proposed 
expansion  of  the  Six  Flags  Great 
Adventure  recreational  park  can  be 
conveyed  to  the  Ocean  County  Utilities 
Authority  for  treatment  and  disiiiarge  in 
the  Atlantic  Basin.  Water  will  be 
provided  via  existing  DRB  wells 
operated  by  the  applicant.  The  pnjje<;t  is 
lo(.afed  in  Jackson  Township,  Ocean 
County,  New  Jersey. 

6.  Fesorts  USA,  Inc.  D-93-73  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  0.73  mg/30  days  of  wafer  to  the 
applicant's  distribution  system  serving 
the  developments  of  Saw  Creek  Estates 
and  the  Falls  at  Saw  Creek,  and  the 
Outdoor  World  campground  from  new 
Well  No.  11.  and  to  retain  the  existing 
withdrawal  limit  from  all  wells  of  22.8 
mg/30  days.  The  project  is  located  in 
Lehman  Township,  Pike  County, 
Pennsylvania. 

7.  Joseph  Wick  Nurseries.  Ltd.  D-94- 
2.  An  application  for  approval  of  a 
ground  water  withdrawal  projet.i  to 
supply  water  to  the  applicant's 
irrigation  system  from  the  new  Ellery 
Farm  Well,  and  to  increase  the  existing 
withdrawal  limit  of  46.1  mg/30  days 
from  all  wells  to  71.4  mg/30  days.  The 
projeti  is  located  in  Kent  County. 
Delaware. 

8.  Pa  pen  Farms.  Inc.  D-94-3  An 
application  to  replace  the  withdrawal  of 
water  from  Well  No.  4  in  the  applicant's 
water  supply  system  which  has  herxime 
an  unreliable  source  of  supply.  The 
applicant  requests  that  the  withdmwal 
from  replacement  VVell  No.  4A  and  all 
existing  wells  remain  limited  to  130  mg/ 
30  days,  and  that  the  total  withdrawal 
from  all  wells  and  surface  water  .sources 
remain  limited  to  176  mg/30  days.  The 
project  is  located  in  Kent  County. 
Delaware. 

9.  Pennsville  Township  Water 
Department  D-94-12  CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  40 
mg/30  days  of  water  to  the  applicant's 
distribution  system  from  Well  Nos.  3A, 

4 A  and  6,  and  to  retain  the  existing 
withdrawal  limit  from  all  wells  of  52.5 
mg/30  days.  The  proje<:t  is  located  in 
Pennsville  Township,  Salem  County. 
New  Jersey. 

10.  Mount  Laurel  Municipal  Utilities 
Authority  D-94-32  CP.  A  projwl  to 


upgrade  and  expand  the  applicant's 
existing  4.0  mgd  Hartford  Road  Sewage 
Treatment  Plant  (STP)  to  a  6.0  mgd 
ultimate  average  monthly  design 
capacity.  A  modified  oxidation  ditch 
secondary  biological  treatment  process 
will  replace  the  existing  contact 
stabilization  process  and  provide 
improved  ammonia-nitrogen  removal. 
The  STP  will  continue  to  serve  a  portion 
of  Mount  Laurel  Township  and  will 
discharge,  after  proposed  ultra-violet 
disinfection,  to  the  tidal  reach  of 
Rancocas  Creek  in  Water  Quality  Zone 
2.  The  STP  is  located  between  the  New 
Jersey  Turnpike  and  1-295  about  3000 
feet  northeast  of  Hartford  Road  in 
Mount  Laurel  Town.ship.  Burlington 
County,  New  Jersey. 

11.  Slatington  Borough  Authority  D- 
94-45  CP.  A  project  to  modify  and 
expand  the  applicant's  existing  0.775 
mgd  SIT  to  treat  0.955  mgd  and 
continue  to  discharge  to  the  Lehigh 
River  in  the  Borough  of  Slntington, 
Lehigh  County,  Pennsylvania.  The  STP 
will  continue  to  provide  secondary 
biological  treatment  and  continue  to 
serve  a  portion  of  Washington 
Township  and  the  Borough  of 
Slatington,  both  in  Lehigh  County,  and 
the  Borough  of  Walnutport  located  in 
Northampton  County,  Penn.sylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commi.ssion's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 

Dated:  .Septemljer  13.  1994. 
Susan  M.  WeLsman, 

Secretary. 

IFR  D<x;.  94-23401  Filed  9-21-94;  8:45  amj 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Reauthorization  of  the  Individuals  with 
Disabilities  Education  Act 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  request  for  public 
comment  on  the  provisions  and 
implementation  of  the  Individuals  with 
Disabilities  Education  Act. 

SUMMARY:  The  Secretary  of  Educration 
invites  written  comments  from  the 
public  on  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  to 
assist  in  the  development  of 


reauthorization  legislation  and  for  other 

purposes. 

DATES:  Comments  must  be  received  on 
or  before  November  7, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  Thomas  Hehir, 
Director.  Office  of  Special  Education 
Programs.  U.S.  Department  of 
Education,  Mary  E.  Switzer  Building. 
330  C  St.,  S.W.,  Room  3086. 
Washington,  EX:  20202-6132. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Theda  Zawaiza.  Telephone  (202)  20.5- 
8148.  hidividuals  who  use  a 
telecommunication  device  for  the  dwif 
(TDD)  may  call  (202)  205-5465  or  the 
Federal  Information  Relay  Ser\'ice 
(FIRS)  at  l-ttGO-877-8339  between  8:0f) 
a.m.  and  8:00  p.m..  Eastern  time. 
Monday  through  Friday,  except  FedemI 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Reauthorization 

Parts  C  through  H  of  the  IDEA  are 
authorized  through  fiscal  year  1994. 
Reauthorization  of  those  portions  of  the 
Act  provides  an  opportunity  to  consider 
improvements  to  the  entire  IDEA, 
including  other  portions  of  the  Act,  that 
would  strengthen  the  Federal  effort  to 
give  every  child  a  world-class  eduiation 
ba.sed  on  high  standards. 

Description  of  the  Act 

Part  A  of  the  IDEA  includes  the 
findings  and  purpose  of  the  Act; 
definitions;  authority  for  the  OfTi<*  of 
Special  Education  Programs;  provisiorts 
regarding  State  sovereign  immunity; 
authority  for  the  acquisition  of 
equipment  and  construction  of  faiJlities; 
requirements  relating  to  the 
employment  of  individuals  with 
disabilities;  grants  for  the  removal  of 
archite<;tural  barriers;  regulatory 
provisions;  and  eligibility  and 
administrative  provisions  applicable  tu 
the  discretionary  programs  authorized 
in  se<:tion  618  of  Part  B  and  Parts  C 
through  G. 

Part  B  authorizes  two  formula  grant 
programs:  (1)  Assistance  to  States  for 
Education  of  Individuals  with 
Disabilities  program,  which  assists 
States  in  providing  special  education 
and  related  services  to  children,  aged  3 
through  21  years,  with  disabilities;  and 
(2)ihe  Preschool  Grants  for  Children 
with  Disabilities  program,  whidi 
provides  additional  funds  to  help  States 
provide  services  to  cliildren,  aged  3 
through  5  years,  with  disabilities. 

As  part  of  the  reauthorization  of  the 
Elementary  and  Secondary  Education 
A(,i  of  1965  (ESEA).  the  Administration 
proposed  that  the  Chapter  1 
Handicapped  program  currently 
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authorized  under  Title  I  of  the  ESEA  be 
eliminated  and  all  children  with 
disabilities  be  served  under  the  IDEA 

Section  618  of  Part  B  includes 
requirements  for  the  collection  of  data; 
requirements  for  an  annual  report  on  the 
progress  being  made  under  the  Act  and 
the  publication  of  proposed  priorities; 
and  authority  for  other  activities  relating 
to  implementation  of  the  Act  and 
national  program  information  needs 

Parts  C  though  G  authorize  a  variety 
of  discretionary  research, 
demonstration,  training.  tet:hnical 
assistance,  and  dissemination  activities. 
Part  C  addresses  the  regional  resource 
and  Federal  centers:  services  for  deaf- 
blind  children  and  youth;  early 
education  for  children,  aged  birth 
through  8  years,  with  disabilities; 
programs  for  children  with  severe 
disabilities;  postsecondary  education; 
set:ondary  education  and  transitional 
services  for  youth  with  disabilities;  and 
programs  for  children  and  youth  with 
serious  emotional  disabilities.  Part  U 
addresses  personnel  training;  grants  to 
State  educational  agencies  and 
institutions  for  traineeships;  parent 
training  and  information;  and  the 
national  clearinghouses  on  children  and 
youth  with  disabilities,  postsecondary 
education,  and  careers  in  spe<  iai 
education.  Part  E  addresses  researi:h  and 
related  activities,  including  research 
and  demonstration  projects  in  physical 
education  and  re<:reation.  Part  F 
addresses  instructional  media  for 
individuals  with  disabilities,  including 
the  program  dealing  with  cuiptioned 
nims.  television,  descriptive  video,  and 
educational  media.  Part  G  addresses 
technology,  educational  media,  and 
materials. 

Part  H  authorizes  the  Grants  for 
Infants  and  Toddlers  with  Disabilities 
program,  which  provides  Federal 
assistance  to  help  States  develop  and 
implement  statewide,  comprehensive, 
coordinated.  multidisci|)linary, 
interagency  programs  for  early 
intervention  services  for  infants  and 
toddlers  with  disabilities  and  their 
families.  States  must  serve  all  children 
aged  birth  through  two  years  who:  (1) 
Are  experiencing  developmental  delays 
as  measured  by  appropriate  diagnostic 
instruments  and  pro<.edures  in  one  or 
more  of  the  following  areas:  cognitive, 
physical,  communication,  social, 
emotional,  or  adaptive  development;  or 
(2)  have  a  diagnosed  physical  or  mental 
condition  that  has  a  high  probability  of 
resulting  in  developmental  delay. 
"Developmental  delay"  is  defined  by 
each  State.  At  their  discretion.  States 
may  also  serve  infants  and  toddlers  who 
are  at  risk  of  having  substantial 
developmental  delays  if  early 


intervention  ser\  ices  are  not  provided. 
To  be  eligible  for  funding,  the  statewide 
system  must  inelude  the  13  minimum 
components  required  by  the  statute  and 
must  be  fully  implemented. 

Funds  are  distributed  to  States  ba.sed 
on  their  proportionate  share  of  birth- 
through-two-year  olds  in  the  general     - 
population.  No  State,  however,  may 
receive  less  than  one-half  of  one  percent 
of  the  funds  available  to  Stales.  Under 
the  Administration's  proposal  to  merge 
the  Chapter  1  Handicapped  program 
with  the  programs  under  the  IDEA. 
States  would  receive  no  less  under  the 
Grants  for  Infants  and  Toddlers  with 
Disabilities  Program  in  1995  and 
thereafter  than  the  combined  total  they 
received  in  1994  for  children  birth 
through  two  years  of  age  under  the 
Grants  for  Infants  and  Toddlers  with 
Disabilities  program  and  the  Chapter  1 
Handicapped  program 

Objectives  of  Reauthorization 

The  fundamental  objective  of  the 
Department's  reauthorization  effort  is  to 
improve  results  for  students  with 
disabilities  in  America's  schools. 
Reaching  this  goal  requires: 

•  Aligning  the  IDEA  with  State  and 
local  school  reform  efforts  to  ensure  a 
system  that  enables  children  with 
disabilities  to  benefit  from  those  efforts; 

•  Preparing  teachers  and 
administrators  to  work  more  effectively 
with  children  and  youth  with 
disabilities  in  all  educational  settings; 

•  Promoting  the  education  of  children 
with  disabilities  in  the  least  restrictive 
environment  and  non-categorical 
approaches  to  services  to  better  meet  the 
needs  of  each  child  with  a  disability; 

•  Improving  the  quality  of 
educational  services; 

•  Focusing  resources  on  teaching  and 
learning;  and 

•  Improving  working  relationships 
between  parents  and  schools. 

Issues  for  Public  Comment 

The  Secretary'  solicits  comments  and 
.suggestions  regarding  the 
reauthorization  of  the  IDEA  Parts  A  and 
B  (except  for  Section  618)  of  the  IDEA 
are  authorized  indefinitely.  Statutory 
authority  for  Parts  C  through  H  e.vpires 
at  the  end  of  fiscal  year  1994.  However. 
Parts  C  through  H  will  be  automatically 
extended  by  law  through  fiscal  year 
1995.  Comments  are  especially  invited 
on  the  following  issues  that  have  been 
identified  thus  far  by  parents,  teachers. 
State  and  local  education 
administrators,  and  others  concerned 
with  the  IDEA  reauthorization. 


Assistance  to  States  and  Preschool 
Grants  Programs  (Part  B)  : 

•  To  what  extent  and  under  what        j 
conditions  should  children  with  ' 
disabilities  be  expected  to  achieve  to 
State  standards  and  how  should 
children  with  disabilities  be  included  in 
State  assessment  programs? 

•  Are  there  any  changes  to  the  legal 
framework  for  initial  evaluations  or  for 
triennial  reevaluations  of  children  that 
could  help  States  and  LEAs  improve 
instruction  and  services  for  students 
with  disabilities  and  focus  more 
resources  on  teaching  and  learning? 

•  Are  there  any  changes  to  the  current 
eligibility  requirements,  including  the 
use  of  13  separate  disability  categories, 
that  would  promote  the  education  of 
children  with  disabilities  in  the  least 
restrictive  environment  and  non- 
categorical  approaches  that  better  meet 
the  needs  of  each  child? 

•  Are  there  any  improvements  to 
statutory  provisions  concerning 
Individualized  Education  Programs  that 
would  increase  their  effectiveness  as 
tools  for  educational  planning  and  that 
would  better  enable  teachers  and 
parents  to  help  children  achieve  to  high 
standards? 

•  Without  diminishing  the  rights  and 
protections  afforded  children  with 
disabilities  and  their  parents,  how  can 
resolving  disputes  be  made  less  time- 
consuming,  costly,  and  adversarial? 

•  Should  there  be  any  changes  to  the 
IDEA  to  address  school  safety  issues, 
and  if  so.  what  changes  would  be 
appropriate? 

•  What  changes  to  the  IDEA  would 
help  States  and  LEAs  improve  the 
identification  of,  and  services  to. 
children  with  disabilities  from 
culturally  and  linguistically  diverse 
backgrounds? 

•  What  changes  to  the  IDEA  would 
support  parents  and  schools  in  working 
closely  together  to  improve  educational 
results  for  students  with  disabilities? 

•  Are  there  any  changes  to  the  Part  B 
funding  formula  that  would  improve  the 
program? 

•  Should  schools  that  are 
implementing  schoolwide  projects 
under  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1065  be 
permitted  to  use  IDEA  funds  for  those 
projects  as  long  as  eligible  children 
under  IDEA  continue  to  receive  the 
rights  and  protections  guaranteed  by 
IDEA?  If  so,  what  other  conditions,  if 
any.  should  apply? 

•  Are  there  any  changes  to  IDEA  that 
should  be  made  to  address  the  needs  of 
students,  particularly  those  in 
kindergarten  through  third  grade,  who 
have  not  been  identified  as  disabled,  but 


who  are  having  learning  or  emotional 
difficulties  that  may  lead  to  them  being 
identified  as  disabled  at  a  later  age  and 
who  may  benefit  from  intervention  in 
the  early  grades? 

Discretionary  Grant  Programs  (Parts  C- 
G) 

Current  law  authorizes  a  wide  range 
of  discretionary  programs  that  support 
research,  demonstrations,  outreach, 
training,  technical  assistance, 
dissemination  and  other  activities. 
Because  these  programs  have  evolved 
over  time  to  address  needs  as  they  arose, 
there  is  considerable  variation  in 
authorized  activities,  terminology,  target 
populations,  eligible  applicants,  and 
funding  requirements.  For  example, 
some  programs  focus  on  funding 
particular  types  of  activities  while  other 
programs  focus  on  specific  disability 
categories  or  age  ranges. 

The  Department  is  interested  in 
determining  how  it  can  improve  the 
discretionary  authorities,  particularly  its 
technical  assistance  and  training 
activities. 

•  How  can  the  Department  improve 
the  coherence  and  effectiveness  of  its 
discretionary  programs? 

•  How  can  resources  from  different 
programs  be  consolidated  or 
coordinated  to  address  issues  that  cut 
across  age  ranges,  disabling  conditions, 
and  types  of  activities? 

•  Are  there  less  categorical 
approaches  that  would  better  serve  the 
needs  of  children  with  disabilities  and 
their  families? 

•  Should  all  resources  for  personnel 
development  be  consolidated  into  a 
single  prqgram  to  permit  greater 
flexibility  in  meeting  changing 
personnel  training  needs? 

Professional  Development 

Qualified  personnel  are  key  to  the 
provision  of  appropriate  educational 
and  early  intervention  services  and  to 
school  reform.  States  are  responsible  for 
developing  and  implementing 
comprthensive  systems  of  personnel 
development  (CSPD)  to  ensure  that  the 
personnel  working  with  children  with 
disabilities  have  the  knowledge  and 
skills  necessary  to  provide  a  high 
quality  education.  IDEA  funding  for 
professional  development  includes:  (1) 
Part  B  formula  funds  that  go  to  the 
States  and  LEAs  and  may  be  used  for  a 
variety  of  purposes,  of  which 
professional  development  is  only  one  of 
many  competing  uses;  (2)  Part  D 
discretionary  funds,  which,  by  law.  go 
primarily  to  institutions  of  higher 
education  to  support  pre-service 
training  of  special  education  teachers: 


and  (3)  discretionary  funds  awarded 
under  other  parts  such  as  Part  C. 

The  Department  is  interested  in 
determining  how  to  improve 
professional  development  of  all  teachers 
working  with  children  with  disabilities. 

•  Are  there  any  changes  to  the  current 
law  that  would  help  to  ensure  that  all 
teachers  working  with  children  with 
disabilities,  including  regular  education 
teachers,  have  the  training  they  need  to 
help  children  with  disabilities  achieve 
to  high  standards? 

•  Are  there  any  changes  that  would 
help  States  to  better  design  and 
implement  their  CSPDs? 

•  Are  there  any  changes  that  would 
help  ensure  that  pre-service  and  in- 
service  training  meets  the  needs  of 
States  and  LEAs  and  supports  local 
school  reform  efforts? 

Part  H— Infants  and  Toddlers  With 
Disabilities 

The  current  formula  for  the  Grants  for 
Infants  and  Toddlers  with  Disabilities 
Program  allocates  funds  based  on  the 
number  of  birth-through-two-year-olds 
in  a  State's  general  population.  The 
percentage  of  infants  and  toddlers  in  the 
general  population  served  under  this 
program  varies  widely  among  States. 
Some  States  advocate  retaining  the 
current  formula,  at  least  in  the  near 
term,  while  other  States  have  suggested 
that  funds  be  distributed  based  on  a 
count  of  children  actually  served  rather 
than  population.  In  addition,  some 
practitioners  have  suggested  that  the 
formula  for  allocating  funds  should  take 
into  consideration  other  factors  in 
addition  to  population,  including  the 
fiscal  capacity  of  States. 

The  Department  is  interested  in 
receiving  comments  on  whether  the 
current  Part  H  formula  should  be 
retained  or  changed,  and,  if  so,  how. 

•  Should  the  number  of  children  in 
poverty  be  a  factor  in  allocating  funds 
so  diat  high-poverty  areas  receive  a 
greater  share  of  the  funds? 

•  How  can  States  be  encouraged  to 
identify  and  serve  more  at-risk  infants 
and  toddlers? 

•  Should  States  be  given  the 
discretion  to  provide,  as  appropriate,  a 
limited  (as  opposed  to  the  full)  array  of 
services  to  at-risk  children  and  their 
families? 

•  What  statutory  and  regulatory 
barriers  exist  that  impede  successful 
Part  H  implementation,  including 
identifying  eligible  infants  and  toddlers, 
providing  services,  and  obtaining 
financing  for  services? 

•  What  statutory  changes  are  needed 
to  improve  coordination  of  services  and 
resources  at  the  Federal,  State,  and  local 
levels? 


•  Should  current  law,  which  allows 
States,  at  their  discretion,  to  charge 
sliding  fees  for  early  intervention 
sen-ices,  be  re-examined? 

Format  for  Comments 

This  request  for  comments  is  designed 
to  elicit  views  of  interested  parties  on 
whether  and  how  the  IDEA  can  be 
strengthened  to  improve  services  and 
results.  It  is  not  intended  to  express 
views  on  any  issues  or  to  indicate  the 
intention  of  the  Secretary  to  propose 
any  particular  changes  in  the  provisions 
of  the  Act. 

The  Secretary  requests  that  eac:h 
respondent  identify  her  or  his 
involvement  in  the  area  of  special 
education,  regular  education,  or  early 
intervention  (e.g.,  parent,  teacher, 
service  provider,  researcher),  if  any.  The 
respondent  may  address  the  issues 
raised  in  this  notice,  as  well  as  raise  anv 
other  issue  relating  to  the 
reauthorization  of  IDEA.  If  appropriate, 
also  please  identify  the  relevant  IDEA 
provision  that  is  the  subject  of  the 
comment  and  specify  why  the  statute 
requires  amendment. 

The  Secretary  urges  each  commenter 
to  be  specific  regarding  her  or  his 
suggestions  and  to  include,  if  possible, 
actual  wording  changes  that  the 
commenter  proposes  in  the  IDEA. 

Invitation  to  Comment 

The  Secretary  intends  to  submit  the 
Department's  bill  to  reauthorize  the 
IDEA  to  Congress  early  in  1995.  To 
ensure  an  opportunity  for  public 
participation  in  the  development  of  the 
Administration's  proposal,  the  Secretary 
invites  public  comment  concerning 
possible  improvements  to  the 
Individuals  with  Disabilities  Education 
Act. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3090,  Switzer 
Building,  300  C  Street,  S.W.. 
Washington,  D.C.,  between  the  hours  of 
9:00  a.m.  and  4:30  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Program  Authority:  20  U.S.C  1400  ft  stij 
Dated:  September  16,  1994. 
Judith  E.  Heumaim, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

IFR  Doc  94-23.392  Filed  9-21-94:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Unsolicited  Application;  Central 
Michigan  University 

AGENCY:  D«'partment  of  Energy 

ACTION:  Notice  of  intent  to  award  a  grant 

based  upon  an  unsolicited  application. 

SUimwiARY:  TTie  Department  of  Energy 
(DOE).  Golden  Field  OfTice.  through  the 
Chicago  Support  Office,  announces, 
pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  600.14(f)  its 
intent  to  award  a  grant  to  Central 
Michigan  University  to  analyze  and 
evaluate  the  impact  of  solar  domestic 
hot  water  heaters  (SDHW)  on  the 
electric  consumption  and  demand 
patterns  on  Beaver  Island,  in  Lake 
Michigan,  off  the  Qty  of  Charlevoix, 
Michigan. 

SUPPLEMENTARY  INFORMATION:  Central 
Michigan  University  (CMU).  through  its 
Biological  Station  at  Beaver  Island,  has 
been  a  lead  participant  in  the  Beaver 
Island  Energy  Project  (BIEP).  The  BIEP 
assists  the  residents  of  Beaver  Island  to 
develop  their  economy  with  energy 
efficiency  and  renewable  energy  to 
sustain  the  Island's  unique  ecological 
and  social  infrastructure. 

One  result  of  the  BIEP  has  been  the 
increa.sed  use  of  solar  domestic  water 
heating,  supplementing  mostly  electric 
domestic  water  beating.  Beaver  Island 
Tiay  have  one  of  the  largest  percentage 
concentrations  of  SDHW  for  residential 
structures  in  the  Great  Lakes  region.  The 
ninimal  usage  of  other  seasonal  electric 
lemand.  such  as  air  conditioning,  is  an 
ipportunity  to  evaluate  the  effectiveness 
)f  SDHW  as  a  demand-side  management 
ool  This  award  will  further  the  usage 
)f  renewable  energy  application  by 
nonitoring  the  impact  of  SDHW  on 
electric  power  demand  and 
:onsumption.  This  study  is  unique 
)e<:ause  it  will  take  place  in  a  northern 
atitude  location  in  the  Great  Lakes 
egion  to  supplement  other  ongoing 
tudies  of  SDHW  which  are  taking  place 
n  the  southern  and  western  parts  of  tbe 
Jnited  States.  CMU  has  supported  the 
>IEP  with  the  only  college-level 
acilities  located  on  tbe  Island. 
The  unsolicited  application  is  being 
ccepled  by  DOE  as  a  result  of  EXDE's 
etermination  that  the  proposed  activity 
;  meritorious,  likely  to  be  effective  and 
uccessful.  and  offers  a  unique 
pportunity  to  further  the  use  of 
mewable  energy,  as  encouraged  by 
"itles  XII  (Renewable  Energy)  and  XVI 
jlobal  Climate  Change)  of  the  Energy 
olicy  Act  of  1992.  as  well  as  the 
limate  Change  Action  Plan.  The 
reject  period  for  the  grant  award  is  24- 
lonths.  exp)ected  to  begin  October. 


1994.  DOE  plans  to  provide  funding  in 
the  amount  of  S:iO,00() 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Burger.  U.S.  Department  of 
Energy.  Chicago  Regional  Support 
Office.  9800  South  Cass  Avenue. 
Argonne,  IL  60439.  708/252-2193 

Issued  in  Golden.  Ckilorado  on  August  30. 
1994. 

|ohn  W.  Meeker. 
Contracting  Officer 
|FR  Doc.  94-23475  Filed  9-21-94.  8  45  ami 
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Pittsburgh  Energy  Technology  Center; 
Unsolicited  Financial  Assistance 
Award 

ACTION:  Acceptance  of  an  Unsolicited 
Proposal  Application  of  a  Grant  Award 
with  Lovelace  Institution. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  that  pursuant  to  10 
CFR600.14.  it  intends  to  award  financial 
assistance  (grant)  through  the  Pittsburgh 
Energy  Tet  hnology  Center  to  The 
Lovelace  Institute  for  a  research  effort 
entitled  "Velocity  and  Concentration 
Studies  of  Flowing  Suspensions  by 
Nuclear  Magnetic  Resonance  Imaging." 
ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center, 
Acquisition  and  Assistance  Division. 
P.O.  Box  10940.  MS  921-1 18, 
Pittsburgh,  PA  ir.23fi 
FOR  FURT>«R  INFORMATION  CONTACT: 

Cynthia  Y.  Mitchell,  Contract  Specialist 
(412)  892-4862.  Comments  or  inquiries 
should  be  submitted  within  14  days  of 
the  date  of  this  announcement. 
SUPPLEMENTARY  INFORMATION:  Grant 
Number;  DE-FG22-94PC94248. 

Title  of  Research  Effort:  "Velocity  and 
Concentration  Studies  of  Flowing 
Suspensions  by  Nuclear  Magnetic 
Resonance  Imaging." 

Awardee:  Lovelace  Institute. 

Term  of  Assistance  Effort:  Thirty-six 
(36)  months. 

Grant  Estimated  Total  Value: 
$356,664. 

Objective:  Based  upon  the  authority  of 
10  CFR  600.14.  the  objective  of  this 
grant  is  for  The  Lovelace  Institute  to 
develop  Nuclear  Magnetic  Resonance 
Imaging  (NRMI)  as  a  non-invasive 
technique  to  measure  flow  parameters 
for  all  components  of  multiphase  flow. 
The  Institute  will  also  develop  a  method 
to  measure  velocity  of  the  solid  phase, 
in  addition  to  tbe  liquid  phase,  in 
concentrated  suspension  flow  regardless 
of  the  sample  opacity.  Such  studies  will 
contribute  to  the  understanding  of 
solids  transport  via  flows  of 
suspensions.  Ultimately,  Lovelace 


institute  will  measure  the  velocity  in 
nonsteady  flows.  The  Institute  has 
pioneered  the  application  of  NMRl  to 
flows  of  concentrated  suspensions.  The 
Lovelace  Institute  will  also  apply  the 
proposed  concepts  to  more  complex 
flow  geometries. 

This  project  will  provide  non- 
intnisive  data  which  will  be  relevant 
and  useful  in  the  srale-up  and  design  of 
solids  handling  equipment,  thereby 
providing  cost  savings.  Since  solids 
handling  is  part  of  almost  all  industrial 
energy  production  processes  the  public 
will  benefit  by  cost  savings  from  greater 
efficiencies  derived  from  improved 
knowledge  of  solids  handling  processes. 
The  project  represents  a  unique  and 
innovative  idea  which  would  not  be 
eligible  for  financial  assistance  under  a 
recent,  current  or  planned  solicitation, 
nor  would  a  competitive  solicitation  be 
appropriate. 
Dale  A.  Siciiiano, 
Conlmctmg  Officfr. 
|FR  DfK  94-23477  Filed  9-21-94;  8:45  am] 
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Public  Meetings  on  National  Energy 
Policy 

AGENCY:  Office  of  Policy.  Department  of 

Energy. 

ACTION:  Supplemental  notice  of  public 

meetings. 

SUMMARY:  On  )uly  20  and  September  2. 
1994.  the  U.S.  Ftepartment  of  Energy 
announced  a  series  of  public  meetings 
around  the  country  to  solicit  input  in 
the  development  of  the  President's 
National  Energy  Policy  Plan.  (59  FR 
37036  and  59  FR  45671).  Today's  notice 
is  announcing  further  information 
regarding  the  Colorado  meeting  on 
September  29-30.  1994. 
DATES  AND  ADDRESS: 
September  29,  Morning  Session:  Golden 

Community  Center.  1470  Tenth 

Street.  Golden.  Colorado. 
September  29.  Afternoon  Session: 

National  Wind  Technology  Center. 

Rocky  Flats.  Colorado,  (off  State  Hwy 

128.  2  miles  east  of  Hwy  93). 
September  30.  Morning  Session:  Golden 

Community  Center,  Golden,  Colorado. 

Agenda 

The  one  and  a  half  day  regional 
meeting  will  begin  with  a  town-meeting 
format  discussion  on  general  energy 
issues  followed  by  three  roundtable 
discussions  on  specific  issues  of 
particular  interest  to  the  regions.  A 
period  for  general  public  comment  and 
short  public  presentations  will  be 
available  at  the  end  of  the  meeting. 


Thursday.  September  29.  1994 

Morning  Session 

8:30  a.m. — Introduction  of  Meeting 
8:45  a.m. — Town  Meeting  with 

Se<;retary  Hazel  R.  OLeary 
10:00  a.m.— Roundtable  Discussion: 

"Competition  in  Electric  Power 

Set:tors" 
12:30  p.m.— Break 

Afternoon  Session 

2:00  p.m.— Dedication  of  Wind 

Technology  Center  with  Secretary 

O'Leary 
3:00  p.m. — Roundtable  Discussion: 

"Renewable  Energy:  Progress  and 

Prospects  ' 
5:30  p.m. — Adjourn 

Friday,  September  30,  1994 

Morning  Session 

8:30  a.m.— Roundtable  Discussion: 
"Natural  Gas:  Utilization  of  a  Clean 
Domestic  Fuel" 

11:30  a.m.— General  Public 
Presentations 

12:30  p.m.— Adjourn 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  regarding  the  public  meetings, 
written  submissions,  or  if  you  would 
like  to  make  a  3-5  minute  public 
presentation,  please  call  the  National 
Energy  Policy  Plan  Public  Information 
Hotline:  (615)  241-2545.  For  other 
information,  contact  Terri  Walters,  U.S. 
Department  of  Energy,  Office  of  Policy. 
1000  Independence  Avenue  SW, 
Washington.  DC  20585,  (202)  586-1800. 

Submission  of  Written  Comments 

Written  comments  are  requested 
before  October  31, 1994.  Mail 
submission  to  Oak  Ridge  Institute  for 
Science  and  Education,  P.O.  Box  117, 
Oak  Ridge,  Tennessee  37831-0117, 
ATTN:  Mary  Jean  Brewer.  Please  submit 
a  DOS  or  Macintosh  diskette  copy 
(ASCII  format  preferred)  and  a  typed 
copy  of  input.  Submissions  can  also  be 
sent  electronically  through  Internet  at 
NEPP@ORAU.GOV.  For  all  submissions, 
please  include  your  name,  address,  and 
a  day-time  telephone  number. 
Susan  F.  Tierney, 

Assistant  Secretary  of  Energy  for  Policy. 
jFR  Doc.  94-23478  Filed  9-21-94;  8:45  am) 
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Bonneville  Power  Administration 

Floodplam  and  Wetlands  Involvement 
tor  BPAs  Hot  Springs-Garrison  Fiber 
Optic  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 


ACTION:  Notice  of  Floodplain  and 
Wetlands  Involvement. 

SUMMARY:  BPA  proposes  to  upgrade  its 
existing  operational 
telecommunications  equipment  in 
Northwestern  Montana  from  BPAs  Hot 
Springs  Substation  to  Garrison 
Substation,  a  distance  of  190  kilometers 
(120  miles).  This  upgrade  will  involve 
replacing  existing  microwave 
equipment  with  fiber  optic  cable  and 
equipment.  The  fiber  optic  cable  will  be 
strung  on  existing  structures  on  BPAs 
Hot  Springs-Garrison  line  and  will  use 
existing  access  roads  and  right.s-of-way. 
No  new  structures  will  be  needed  for 
this  project.  This  190  kilometer  line  will 
span  both  floodplains  and  wetlands 
located  in  the  counties  of  Sanders,  Lake, 
Missoula,  Granite,  and  Powell, 
Montana. 

In  accordance  with  DOE  regulations 
for  compliance  with  fioodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  BPA 
will  prepare  a  floodplain  and  wetlands 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands. 

The  assessment  will  be  included  in 
the  environmental  assessment  being 
prepared  for  the  proposed  project  in 
accordance  with  the  requirements  of  the 
National  Environmental  Policy  Act.  A 
floodplain  statement  of  findings  will  be 
included  in  any  finding  of  no  significant 
impact  that  may  be  issued  following  the 
completion  of  the  environmental 
assessment. 

DATES:  Comments  are  due  to  the  address 
below  no  later  than  October  10,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  A.  Ward,  Bonneville  Power 
Administration,  P.O.  Box  3621. 
Portland.  Oregon,  97208-3621,  phone 
number  503-230-5511,  fax  number 
503-230-3984. 

SUPPLEMENTARY  INFORMATION:  Within  the 
transmission  line  corridor,  wetlands  can 
be  found  in  association  with  various 
river  systems  and  drainages.  Many 
wetlands  found  along  the  Clark  Fork 
river  are  remnants  of  old  river  channels, 
some  of  which  were  isolated  during 
construction  of  Interstate  90,  while 
others  are  due  to  the  natural  shifting  of 
the  channels  (oxbows).  Small  wetlands 
have  formed  in  a  few  areas  adjacent  to 
small  drainages,  such  as  Flint  Creek.  All 
wetlands  are  spanned  by  the  fiber  optic 
cable  and  avoided  by  access  roads; 
therefore,  there  would  be  no  direct 
impacts  to  wetlands  from  the  proposed 
project.  Appropriate  mitigation 
measures  will  be  used  to  reduce 
potential  indirect  impacts  to  wetlands. 


The  transmission  line  corridor  crosses 
or  has  structures  located  in  areas 
identified  as  100-year  floodplains. 
These  are  areas  that  have  a  1 -percent 
chance  of  being  flooded  in  a  given  year 
The  corridor  crosses  floodplains 
associated  with  the  Clark  Fork  River, 
Flint  Creek,  Rattlesnake  Creek.  Grant 
Creek,  Butler  Creek,  Flathead  River, 
Little  Bitterroot  River,  and  Valley  Creek 

There  are  twenty-six  structures 
located  in  100-year  floodplains.  Of 
these,  three  (structures  24/8,  25/2,  and 
91/4)  have  been  identified  as  pulling 
and  tensioning  sites.  Overall  impacts  to 
floodplains  would  be  short-term  and 
low;  the  propoi;ed  project  activities 
would  not  alter  floodplain 
characteristics  or  create  the  potential  for 
greater  loss  of  property  or  life  during 
flooding.  No  new  access  roads  or 
structures  would  be  needed.  At  pulling 
and  tensioning  sites  disturbance  would 
occur  from  vehicles  and  machines,  but 
all  three  sites  are  agricultural  and^ould 
be  returned  to  their  original  condition 
following  construction. 

BPA  will  endeavor  to  allow  15  days 
of  public  review  after  publication  of  this 
statement  of  findings  prior  to 
implementing  the  proposed  action. 

Maps  and  further  information  are 
available  from  BPA  at  the  address 
above. 

Issued  in  Portland,  Oregon,  on  Septf-mtxr 
13.  1994. 

John  M.  Taves, 

NEPA  Compliance  Officer,  Transmission 

Services. 

|FR  Doc.  94-23479  Filed  9-21-94:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER94-474-000,  et  al] 

The  Montana  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  15,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  The  Montana  Power  Company 

IDocket  No.  ER94-474-0001 

Take  notice  that  on  September  9, 
1994,  The  Montana  Power  Company 
(Montana)  tendered  for  filing  on  behalf 
of  itself  and  Puget  Sound  Power  &  Light 
Company  (Puget)  in  the  above- 
referenced  docket,  as  a  change  in  rate 
schedule.  Amendment  No.  2  and 
Revision  No.  1  of  Exhibit  C  to  their 
Transmission  Agreement,  dated  as  of 
June  30,  1992,  with  the  Bonneville 
Power  Administration. 
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Puget  submitted  a  Certificate  of 
Concurrence  to  the  filing  and  a  copy  of 
the  fiUng  was  served  upon  Puget  and 
the  Bonneville  Power  Administration. 

Comment  date:  September  29,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  PacifiCorp 

IDtx^ket  No.  ER94-1361-OOOI 

Take  notice  that  on  September  12, 
1994.  PacifiCorp.  tendered  for  filing,  in 
accordance  with  Part  35  of  the 
Commission's  Rules  and  Regulations,  an 
amendment  to  its  filing  dated  )une  14, 
1994  and  Julv  29.  1994  under  FERC 
docket  No.  ER94-1 361-000.  This 
amended  filing  has  been  prepared  to 
revi.se  the  Tariff  in  preparation  for 
future  sales  to  Independent  Power 
Marketers.  Also,  PacifiCorp  has 
included  fully  executed  Service 
Agreements  with  Eclipse  Energy  Inc.. 
Electric  Clearinghouse.  Inc..  Howell 
Power  Systems.  Inc..  LG&E  Power 
Marketing.  Inc.,  PowerNet  G.P..  and 
Rainbow  Energy  Marketing  Corporation 
which  were  previously  filed  with  the 
Commission  as  unexecuted  Service 
Agreements. 

PacifiCorp  respectfully  renews  its 
request  pursuant  to  §  35.1 1  of  the 
Commission's  Rules  and  Regulations, 
that  a  waiver  of  prior  notice  be  granted 
and  that  these  Service  Agreements  and 
Tariff  revisions  be  accepted  for  filing 
effective  on  lune  1.  1994. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  September  29,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  PSI  Energy,  Inc. 

IDtx  ket  No.  ER94-1434-0O0I 

Take  notice  that  on  September  12. 
1994.  PSI  Energy.  Inc.  (PSI),  tendered 
for  filing  an  amended  Service  Schedule 
in  the  FERC  Filing  in  Docket  No.  ER94- 
1434-000  to  comply  with  a  FERC  Staff 
request. 

Copies  of  the  filing  were  ser\ed  on  the 
Enron  Power  Marketing.  Inc..  Texas 
Public  Utility  Commission  and  the 
Indiana  Utility  Regulatory  Commission 

Comment  date:  September  29.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

4.  PSI  Energy,  Inc. 

IDockct  No.  ER94-1473-0O0J 

Take  notice  that  on  September  12. 
1994.  PSI  Energy.  Inc.  (PSI).  tendered 
for  filing  an  amended  Service  Schedule 
m  the  FERC  Filing  in  Docket  No.  ER94- 
1473-000  to  comply  with  a  FERC  Staff 
request 


Copies  of  the  filing  were  served  on  the 
Electric  Clearinghouse,  Inc.,  Texas 
Public  Utility  Commission  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  September  29,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

5.  Mississippi  Power  Company 

IDocket  No  ER94- 1605-000] 

Take  notice  that  on  August  29. 1994. 
Mississippi  Power  Company  (MPC) 
tendered  for  filing  a  Letter  Agreement 
between  MPC  and  Mississippi  Electric 
Power  Association. 

Comment  date:  September  29,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 

IDocket  No.  ER94-1 633-0001 

Take  notice  that  on  September  8, 
1994,  Northern  States  Power  Company 
(Minnesota)  (NSP).  tendered  for  filing 
the  Connection  No.  53  between  NSP  and 
Cooperative  Power  Association  (CPA) 
dated  August  12,  1994.  This  agreement 
allows  for  Cooperative  Power 
Association  to  connect  to  NSP's 
Wilmarth-VVater\'ille  69  kV  transmission 
line  which  is  a  portion  of  the  Integrated 
Transmission  System  owned  by  NSP. 
The  service  is  for  an  existing  substation 
called  Pohl  for  Frost-Benco-Wells 
Electric,  a  member  of  CPA. 

NSP  requests  that  the  Commission 
accept  for  filing  this  agreement  effective 
as  of  the  date  of  execution,  August  12, 
1994,  and  requests  waiver  of 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  that  date.  NSP  requests  that 
the  Agreement  be  accepted  as  a 
supplement  to  Rate  Schedule  No.  342, 
the  rate  schedule  for  previously  filed 
connection  agreements  between  NSP 
and  CPA. 

Comment  date:  September  29,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

7.  Niagara  Mohawk  Power  Corporation 

IDotkct  No.  ER94-1 636-0001 

Take  notice  that  on  September  8, 
1994.  Niagara  Mohawk  Power 
Corporation  (NMPC).  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  proposed  amendments  to 
its  Power  Sales  Tariff  [i.e..  Electric  Rate 
Schedule,  Original  Volume  No.  2. 
Effective  March  13.  1993).  This  Power 
Sales  Tariff  is  the  blanket  agreement 
which  describes  the  general  terms  and 
conditions  for  specific  transactions  that 
are  entered  into  under  separate  Service 
Agreements  with  power  purchasers.  The 
amendments  proposed  by  NMPC  pertain 
to  sections:  1.2  Availability,  1  7  DeU very- 
Point,  and  2.1(D)  Minimum  Charges. 


NMPC  has  requested  waiver  of  the 
notice  requirements  for  good  cause 
shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  those  parties  having 
executed  Service  Agreements  under 
NMPC's  Tariff. 

Comment  date:  September  29,  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  CINergy  Services,  The  Cincinnati  Gas 
&  Electric  Co.  and  PSI  Energy,  Inc. 

IDocket  No.  ER94-1 637-000] 

Take  notice  that  on  September  8, 
1994,  CINergy  Services,  Inc..  on  behalf 
of  The  Cincinnati  Gas  &  Electric  Co. 
(CG&E)  and  PSI  Energy,  Inc.  (PSI) 
(together,  CINergy),  filed  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Part  35  of  the  Commission's 
Regulations,  a  Network  Integration 
Service  Tariff,  a  Firm  Point-to-Point 
Transmission  Service  Tariff  and  a  Non- 
Firm  Point-to-Point  Transmission 
Ser\'ice  Tariff.  These  three  Tariffs,  taken 
together,  are  designed  to  offer 
transmission  customers  a  range  of 
flexible  transmission  services  at  rates, 
terms  and  conditions  comparable  to 
those  that  CINergy  will  provide  itself 
following  the  reorganization  of  PSI  and 
CGficE  as  wholly-owned  subsidiaries  of 
CINergy  Corp. 

Comment  date:  September  29,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service  •    ' 
Corporation 

IDocket  No.  ER94-1 639-0001 

Take  notice  that  on  September  8, 
1994.  Wisconsin  Public  Service 
Corporation  tendered  for  filing  a  tariff 
providing  for  network  transmission 
service.  Wisconsin  Public  Service  states 
that  the  tariff  provides  for  network 
service  on  a  basis  comparable  to  the 
network  uses  the  Company  makes  of  its 
transmission  system  to  serve  its  own 
requirements  customers. 

Comment  date:  September  29.  1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

10.  The  Montana  Power  Company; 
Pacifit^orp;  PortlatuI  dfiieral  Electric 
Company;  Puget  Sound  Power  &  Light 
Company;  and  The  Washington  Water 
Power  Company 

IDocket  No.  ER94-1642-O001 

Take  notice  that  on  September  9, 
1994.  The  Montana  Power  Company 
(Montana)  tendered  for  filing  on  behalf 
of  itself  and  PacifiCorp.  Portland 
General  Electric  Company  (PGE).  Puget 
Sound  Power  &  Light  Company  (Puget) 


and  The  Washington  Water  Power 
Company  (WWP)  (together  with 
Montana,  the  Montana  Intertie  Users),  as 
0  change  in  rate  schedule,  Amendment 
No  1  to  their  Transmission  Agreement, 
dated  April  17, 1981.  with  the 
Bonneville  Power  Administration. 
PacifiCorp.  Puget,  PGE  and  WWP 
submitted  Certificate  of  Concurrence  to 
the  filing  and  copies  of  the  tiling  were 
served  upon  them  and  the  Bonneville 
Power  Administration. 

Comment  date:  September  29, 1994, 
in  accordance  with  Standard  Parngraph 
E  at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  henrd  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  aa;ordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the     ' 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Sncretary. 
|FR  Dor.  94-23431  Filed  9-21-94;  8:45  am| 

BrLLING  CODE  6717-01-P 


Notice  of  Application 

.St;jitc:iil)«'r  16,  1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Notice  of 
Public  Scoping  Meeting. 

b.  Project  No:  6939. 

c.  Applicant:  City  of  Jackson. 

d.  Name  of  Project:  Belleville 
Hydroelectric  Project. 

e.  Location:  On  the  Ohio  River  in 
Meigs  County,  Ohio  and  Wood  County. 
Belleville,  WV. 

f.  Applicant  Contact;  Philip  E  Meier, 
AMP-OHIO,  601  Demsey  Road, 
Westerville,  OH  43081,  614-890-2805. 

g.  FERC  Contact:  Rebecca  Martin, 
202-219-2650. 

h.  Comment  Date:  November  4, 1994. 

i.  Des<:ription:  The  Federal  Energy 
Regulatory  Commission  (FERC)  will 
hold  a  public  scoping  meeting  regarding 


an  amendment  application  for  the 
Belleville  hydroelectric  project.  The 
amendment  is  for  the  relocation  of  a 
transmission  line  to  connect  the  project, 
located  on  the  Ohio  River  near 
Belleville,  WV  to  a  substation  near 
Rutland,  Ohio.  The  objectives  of  tiie 
meeting  are  to:  (1)  describe  the  proposed 
license  amendment  and  alternatives;  (2) 
summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  and 
Environmental  Assessment  (EA)  to  be 
prepared  by  FERC;  (3)  encourage 
statements  from  the  public  on  issues 
that  should  be  analyzed  in  the  EA;  and 
(4)  solicit  available  information  on  the 
resources  at  issue. 

The  meeting  will  be  held  on  Monday 
October  3, 1994  at  Meigs  Local  High 
School,  42901  Pomeroy  Pike,  Pomeroy, 
Ohio.  The  meeting  will  begin  at  7:00  pm 
and  is  expected  to  last  until 
approximately  10:00  pm.  Persons 
unable  to  attend  the  meeting,  or  persons 
choosing  not  to  speak  at  the  meeting, 
may  submit  statements  to  Sec;retary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE, 
Washington,  DC  20426  until  November 
4, 1994.  All  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page — Belleville  Project  No. 
6939.  For  further  information,  please 
contact  Rebecca  Martin  at  (202)  219- 
2650. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc  94-2346  Filed  9-21-94:  8:45  ami 

BtLUNC  CODE  6717-01-M 


[Docket  No.  CP80-277-005,  et  al.] 

Honeoye  Storage  Corporation,  et  al.; 
Natural  Gas  Certificate  Filings 

.September  15.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Qiinmission: 

1.  Honeoye  Storage  Corporation 

IDtKket  No.  CP80-277-O05I 

Take  notice  that  on  September  13, 
1994.  Honeoye  Storage  Corporation 
(Honeoye),  P.O.  Box  376.  Honeove.  New 
York  14471  filed  in  Docket  No.  CP80- 
277-005  a  petition  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  requesting 
authority  to  amend  the  certificate  issued 
February,'  7, 1975,  to  increase  the 
operating  pressure  of  its  existing 
transmission  pipeline  during 
withdrawal  operations,  all  as  more  fully 
set  forth  in  the  appUcation  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Honeoye  requests  authority  to 
increase  the  operating  pressure  of  its 
transmission  line  from  774  psia  to  900 


psia  during  withdrawal  operations. 
Honeoye  advises  that  it  is  not  proposing 
to  change  the  maximum  allowable 
operating  pressure  (MAOP)  which  has 
been  918  psia  since  construction. 
Additionally,  Honeoye  states  that  there 
will  be  no  change  in  the  service 
rendered  to  each  of  its  customers 

Honeoye  explains  that  it  receives  g.js 
from  Tennessee  Gas  Pipeline  Company 
(TGPC)  at  TGPC's  main  valve  No.  236  in 
Ontario  County.  New  York  and 
transports  the  gas  for  injection  into 
Honeoye 's  storage  field.  Honeoye  states 
Oiat  during  withdrawal  operations,  it 
redelivers  gas  to  TGPC  at  TGPC's  main 
valve  No.  236.  Honeoye  asserts  that 
because  of  an  increase  in  TGPC's  line 
pressure,  Honeoye  proposes  to  increase 
the  operating  pressure  of  its 
transmission  line  to  ensure  continuation 
of  reliable  storage  service  to  its 
customers. 

Comment  date:  October  6, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Questar  Pipeline  Company 

|D<x:ket  No.  CP94-765-000) 

Take  notice  that  on  September  9, 
1994,  Questar  Pipeline  Company 
(Questar),  79  South  State  Street,  Salt 
Lake  City,  Utah  84111,  filed  in  Docket 
No.  CP94-765-O00  an  application 
pursuant  to  Section  7(c)  of  the  N.itural 
Gas  Act  requesting  authority  to 
cronstruct  and  operate  certain 
replacement  natural  gas  facilities,  all  .is 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Questar  proposes  to  replace  a  26.4- 
mile  segment  of  its  10-inch  Main  Line- 
No.  B8,  located  in  Rio  Blanco  and 
Garfield  Counties.  Colorado,  with  14- 
in<;h  pipeline.  Questar  states  that  the 
deteriorated  condition  of  the  26.4-mili; 
si?gment  requires  that  it  be  replacinl. 

Questar  asserts  that,  due  to 
t  on.straints  in  other  portions  of  its 
transmission  system,  there  will  be  no 
significant  increase  in  transmission- 
system  capacity  as  a  result  of  replacing 
the  existing  26.4  miles  of  lO-incJi 
pipeline  with  14-inch  pipeline.  The 
estimated  cost  of  the  proposed 
construction  is  55,500.000  and  the 
estimated  cost  to  retire  in  place  the  2f)  4 
miles  of  10-inch  pipeline  is  $150,000. 

Comment  date:  Ociober  6,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Northern  Natural  Gas  Company 

|D<K;ket  No.  CP94-767-000I 

Take  notice  that  on  September  9.1994, 
Northern  Natural  Gas  Company 
(Northern),  nil  South  103rd  Street. 
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Omaha.  Nebraska  6H124-100O.  filed  in 
Do<:ket  No.  CP94-767-000.  a  request 
pursuant  to  §§  157.205  and  157.212  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
upgrade  one  town  border  station  (TBS) 
and  appurtenant  facilities  to  provide 
increased  natural  gas  deliveries  to 
Wisconsin  Power  &  Light  Company 
(VVPftL).  under  Northorn's  existing  rate 
schedules  to  accommodate  increased 
commercial,  industrial  and  residential 
service  at  Mauston.  Wisconsin,  pursuant 
to  Northern's  blanket  certificate  issued 
in  Docket  No.  CP82-401-O00  pursuant 
to  flection  7  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
v.hich  is  on  file  with  the  Commission 
and  open  to  public  inspedion. 

Northern  states  that  the  estimated 
total  volumes  proposed  to  be  delivered 
to  WP&L  at  the  Mauston,  Wisconsin 
TBS,  lo<:ated  in  Juneau  Co.,  Wisconsin, 
are  2.850  MMBtu  on  a  peak  day  and 
383,800  MMBtu  annually.  Northern 
advises  that  the  total  volumes  to  be 
delivered  to  the  customer  after  the 
request  do  not  exceed  the  total  volumes 
authorized  prior  to  the  request.  It  is 
stated  that  the  estimated  total  cost  to 
install  the  proposed  delivery  point  is 
$56,800.  Northern  also  states  that  WP&L 
would  make  a  contribution  in  aid  to 
construction  for  the  total  amount. 

Comment  date:  October  31,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  NorAm  Gas  Transmission  Company 

(Docket  No.  CP94-770-OOOI 

Take  notice  that  on  September  9, 
1994,  NorAm  Gas  Transmission 
Company  (NGT),  P.O.  Box  21734. 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP94-77O-O00  a  request 
pursuant  to  §§  157.205. 157.211  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(IH  CFR  157.205,  157.211  and  157.212) 
for  authorization  to  acquire  and  operate 
certain  facilities  in  Louisiana  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-O00.  et  nl.. 
pursuant  to  Section  7  qf  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspe<:tion. 

NGT  proposes  to  acquire  and  operate 
five  (5)  existing  delivery  taps  and  three 
(3)  associated  lines.  Lines  UT-l.  LIT-2 
and  LIM-1,  located  in  Caddo,  Bossier 
and  DeSoto  Parishes.  Louisiana.  NGT 
states  that  these  facilities  are  currently 
owned  and  operated  by  NorAm 
Interstate  and  used  to  receive  gas  from 
gathering  lines  or  from  NGT  and  to 
deliver  natural  gas  to  one  industrial 
customer.  International  Paper  Company 


(IP),  and  to  the  local  distribution 
systems  of  Arkla,  a  division  of  NorAm 
Energy  Corp.  (Arkla).  NGT  states  that 
both  IP  and  Arkla  are  also  existing 
customers  of  NGT.  It  is  stated  that  NGT 
will  acquire  these  facilities  from  NorAm 
Interstate  at  the  existing  net  book  value 
of  approximately  $1.9  million  and  use 
these  facilities  as  part  of  its  existing 
interstate  system. 

Comment  date:  October  31.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Ashland  Exploration.  Inc. 

IDocket  No.  CP94-771-000| 

Take  notice  that  on  September  9. 
1994,  Ashland  Exploration.  Inc. 
(Ashland).  P.  O.  Box  218330.  Houston. 
Texas  77218-8330  filed  in  Docket  No. 
CP94-771-OG0  a  request  for  a  order 
declaring  that  the  facilities  that  it 
proposes  to  acquire  from  CNG 
Transmission  Corporation  (CNGT)  are 
exempt  from  the  Commission's 
jurisdiction  under  the  Natural  Gas  Act. 
all  as  more  fully  set  forth  in  the  petition 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Ashland  states  that  it  has  agreed  to 
purchase  certain  facilities  located  in  the 
Lincoln.  Bcone  and  Kanawha  Counties 
of  West  Virginia.  These  facilities 
include  two  compressors,  related 
pipelines,  associated  structures,  and 
rights-of-way.  Following  the 
Commissions's  grant  of  abandonment 
and  issuance  of  the  proposed 
declaratory  order  CNGT  will  transfer  the 
facilities  to  Ashland.  Ashland  requests 
that  the  Commission  declare  that  these 
facilities  are  exempt  from  the 
Commission's  jurisdiction  by  reason  of 
the  "production  and  gathering 
exemption"  contained  in  Section  1(b)  of 
the  Natural  Gas  Act. 

Comment  c/nfe.  October  6.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  Natural  Gas  Pipeline  Company  of 
America  and  Mississippi  River 
Transmission  Coqjoration 

IDix:ket  No.  CP94-773-000| 

Take  notice  that  on  September  12. 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street. 
Lombard.  Illinois  60148,  and 
Mississippi  River  Transmission 
Corporation  (MRT).  9900  Clayton  Road. 
St.  Louis.  Missouri  63124.  filed,  in 
Docket  No.  CP94-773-000.  a  joint 
applir:ation  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  Regulations  for  an  order 
permitting  and  approving  the 
abandonment  of  the  exchange  service 
performed  under  Natural's  Rate 


Schedule  X-42  and  MRTs  Rate 
Schedule  X-9,  all  as  more  fully  set  forth 
in  the  application  whicii  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natural  and  MRT  relate  that  they 
entered  into  a  July  17.  1973.  gas 
exchange  agreement  with  Kaskaskia  Gas 
Company  (as  of  1988.  United  Cities  Gas 
Company  (Kaskaskia-United  Cities))  to 
assist  Kaskaskia  in  meeting  peak  day 
needs  in  several  isolated  areas  of  its 
system  in  southern  Illinois.  Kaskaskia 
Gas  Company  was  a  local  distribution 
company  with  facilities  in  Illinois  and 
a  resale  customer  of  both  Natural  and 
MRT.  Pursuant  to  the  agreement. 
Natural,  upon  notice  from  Kaskaskia, 
reduced  its  deliveries  of  sales  gas  at 
Cowden,  Illinois  in  amounts  up  to  500 
Mcf  of  natural  gas  per  day  and  Natural 
instead  delivered  for  the  account  of 
Kaskaskia  corresponding  volumes  to 
MRT  in  Clinton  County,  Illinois.  MRT, 
in  turn,  simultaneously,  delivered 
equivalent  volumes  of  natural  gas  to 
Kaskaskia  for  the  account  of  Natural  at 
the  Salem,  Huey,  and  luka,  Illinois 
delivery  points  of  MRT  to  Kaskaskia. 
Natural  and  MRT  state  that  this 
exchange  service  was  authorized  by 
order  issued  February  27,  1974,  in 
Docket  No.  CP74-78-000,  and  began  on 
January  11,  1975. 

Natural  and  MRT  report  that  by  letter 
agreements  between  Natural,  MRT  and 
United  Cities  dated  August  20.  1993 
(accepted  by  MRT  and  United  Cities  on 
September  7. 1993).  and  by  a  letter 
agreement  between  MRT  and  United 
Cities  dated  August  2.  1994  (accepted  by 
United  Cities  on  August  5.  1994).  that 
the  parties  agreed  to  terminate  the 
exchange  ser\'ice  as  of  December  1 . 
1993.  Further,  Natural  and  MRT  state 
that  there  are  no  facilities  to  be 
abandoned  pursuant  to  this  application. 

Comment  date:  October  6,  l')')4,  in 
accordance  with  Standard  Paragraph  F 
at  the  ead  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 


to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permis.sion  and 
approval  for  the  prof)osed  abandonment 
;>re  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  app>ear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filetl  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  .Si'ction  7  of 
the  Natural  Gas  Act. 
LoLs  D.  Cashell 
Set  Tftcix 
IFK  Dot.  94-23430  Filed  9^-21-lM;  8:45  ami 

BILUNC  CODE  6717-01-P 

[Docket  No.  ER94-147S-000) 

Electrade  Corp.;  Notice  of  issuance  of 
Order 

.S.'ptcnil)or  16.  1994. 

On  July  21, 1994,  Eledrade 
Corpor.ition  (Elecrtrade)  submitted  for 
filing  a  rate  schedule  under  which 
Electrade  will  engage  in  wholesale 
ele<:tric  power  and  energy  transactions 
as  a  marketer.  Electrade  also  requested 
waiver  of  various  Commis.sion 


regulations.  In  particular,  Electrade 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Elecirade. 

On  August  25,  1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Electrade  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commi.ssion, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordan«» 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Electrade  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and  ^ 

compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

"The  Commission  reserves  the  right  to 
require  a  further  showing  that  neitJier 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Electrade's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  26, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street.  N.E.,  Washington. 
D.C. 20426. 
Lois  D.  Cashell, 
SfH:retar}'. 

irR  Doc.  94-23447  Filed  9-21-94;  «:4."i  ami 
BILLING  CODE  6717-01-M 


[Docket  No.  RP94-332-001] 

Florida  Gas  Transmission  Co.;  Notice 
of  Compliance  Filing 

.September  16, 1994. 

Take  notice  that  on  September  14. 
1994,  Florida  Gas  Transmission 
Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheet: 

Original  Sheet  No.  80 


Substitute  First  Revised  Sheet  No.  18 
Substitute  Second  Revised  Sheet  No.  AHA 
Substitute  First  Revised  Sheet  No.  47 
Substitute  Original  Sheet  No.  47A 
First  Revised  Sheet  No.  206 
Substitute  Fourth  Revised  Sheet  No.  207 

On  July  29.  1994,  FGT  filed  tariff 
sheets  proposing  to:  (1)  Clarify  that  the 
Fuel  Reimbursement  Charge  retained  by 
FGT  does  no(  apply  to  volumes 
t;^nsported  through  non-contiguous 
laterals  without  compression  nor 
through  laterals  without  compression 
behind  processing  plants  where 
volumes  transported  are  consumed 
within  the  plant;  and  (2)  modify  the 
Fuel  Reimbursement  Charge  Adjustment 
mechanism  to  permit  FGT  to  discount 
the  fuel  charge  for  certain  Western 
Division  transportation  services  down  to 
the  acutal  incremental  fuel  incurred. 

On  August  31,  1994,  the  Commission 
issued  an  order  accepting  in  part, 
subject  to  revision,  the  provisions  in  : 
FGT's  filing  concerning  the  application 
of  the  Fuel  Reimbursement  Charge,  and 
rejecting  the  provisions  concerning 
dist;ounting  the  fuel  charge. 
Specifically,  the  August  31  Order 
accepted  FGT's  filing  to  be  effetrtive 
September  1,  1994,  subject  to  FGT 
refiling  revised  tariff  sheets  within  15 
days  of  the  August  31  order  to  (l) 
specify  which  laterals  on  FGTs  .system 
will  not  be  subject  to  the  Fuel 
Reimbursement  Charge  and  (2)  delete 
language  providing  that  FGT  can 
recover  discounts  of  the  Fuel 
Reimbursement  Charge  through  its  fuel 
tracker.  In  the  instant  filing,  FGT  states 
that  it  is  complying  with  the  August  31 
Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordamv 
with  §385.211  of  the  Commission  s 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  September 
23,  1994.  Protests  will  be  considered  by 
the  Commission  in  detennining  the 
appropriate  aitions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pro<,-eedings.  Copies  of  this  filing  an- 
on  file  with  the  Commission  and  ar»' 
available  for  public  insj>ection. 
Lois  D.  Cashell, 
Secretiiiy: 
IFK  Doc  94-23435  Filed  *-21-94;  8:45  ainl 
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K  N  Interstate  Gas  Transmission  Co., 
Notice  of  Proposed  Changes  m  FERC 
Gas  Tariff 

.  ptember  16.  1994 

Take  notice  that  on  Septemher  13. 
1994,  K  N  Interstate  Gas  Tran.smission 
Co.  (KNI)  filed  a  Revised  Tariff  Filing. 
In  this  tariff  Tiling,  KNI  has  proposed 
revisions  reflecting  inadvertently 
omitted  tariff  I  •  ind 

typognphiral  >  i.i  addition,  after 

reviewing  the  effort iveness  of  the         * 
restructured  tariff  l.inguage  since 
Ot:tob«r  1.  1993.  (K.NHs  rt-strucluring 
implementation  dale).  KNI  realized  thai 
certain  changes  were  necessar>'  and. 
therefore,  is  proposing  several 
substantive  chan^,{-s  desi.ribed  more 
fully  in  the  iariff  filing.  KNI  states  that 
copies  of  tb'  revised  tariff  sheets  were 
appended  to  KNIs  application 

KNI  states  that  all  interested  parties 
have  been  served  with  this  filing  as  well 
as  affected  public  bodies. 

i^ny  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  H2r) 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  §§  385.21 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  Septeml»er  23.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room 

Lois  O.  Cashell. 
Secretary 
IFR  CVk  94-23436  Filid  9-:i-q4.  8  45  am] 

BILLING  COOC  (Tir-OI-M 

[Docket  No.  RP94-367-000] 

National  Fuel  Gas  Supply  Corporation; 
Filing 

September  16,  1994 

Take  notice  that  on  August  IH.  1994. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel  Gas  Supply)  filed  a 
limited  application  proposing  to  resolve 
issues  concerning  the  rates  and  cost 
allo<:ation  methods  under  which 
National  Fuel  Gas  Supply  will  provide 
gathering  service  through  June  30.  2005 
National  Fuel  Gas  Supply  states  that  its 
proposal  is  intended  to  comply  with 
Commission  directives  in  Docket  No 
RS92-2 1-000. 


Any  person  Uitsirin^;  tu  Du  tieartl 
should  file  a  motion  to  intervene  with 
the  Federal  Energy  Regulatory 
Commission,  in  accordance  with 
§  385.214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  should  be  filed  on  or  before 
September  26. 1994.  Parties  wishing  to 
file  comments  to  this  proposal  must  file 
such  comments  on  or  before  September 
2R.  1994.  Reply  comments  are  due  on 
October  3. 1994.  Parties  that  have 
already  intervened  in  Dot.ket  No.  RP94- 
367-000.  or  that  have  already  filed 
comments  and  reply  comments  to  the 
proposal  need  not  refile.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary 

IFR  Doc  94-23449  Filed  9-21-94:  8  45  ami 
MLUNO  COOf  •717-01-M 

[Docket  No.  ER94-1632-000) 

Northeast  Utilities  Service  Co.;  Notice 
of  Filing 

Septemtjer  16.  1994 

Take  notice  that  on  August  22.  1994. 
Northeast  Utilities  Service  Company 
(Nfe^SCO)  tendered  for  filing,  on  behalf 
of  the  Connecticut  Light  and  Power 
Company.  Western  Massachusetts 
Electric  Company.  Holyoke  Water 
Power  Company  (including  Holyoke 
Power  and  Electric  Company),  and 
Public  Service  Company  of  New 
Hampshire  (together,  the  "NU  System 
Companies"),  a  refund  report  and  a 
Notice  of  Termination  for  the  System 
Power  Sales  Agreement  (Agreement) 
with  Hudson  Light  and  Power 
Department  (Hudson).  The  System 
Power  Sales  Agreement  was  terminated 
in  accordance  with  its  terms. 

NUSCO  requests  that  the  Agreement 
be  terminated  as  of  November  1.  1994. 
NUSCO  states  that  copies  of  the  rate 
schedule  have  been  mailed  or  delivered 
to  the  partie?:  to  the  Agreement  and  the 
affected  stiiie  ntility  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  27.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 


Any  pu rsun  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-23434  Filed  9-21-94;  8:45  amj 

BILLING  CODE  e717-01-M 

[Docket  No.  CP94-764-000] 

Southern  Natural  Gas  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

September  16.  1994 

Take  notice  that  on  September  8. 
1994.  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham. 
Alabama  35202-2563  filed  in  Docket 
No.  CP94-764-000  a  request  pursuant  to 
§  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  abandon  certain 
regulating  facilities  and  to  change  the 
operation  of  an  existing  delivery  point, 
under  its  blanket  certificate  issued  in 
Docket  No.  CP82-406-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Southern  states  that  it  is  currently 
authorized  to  sell  and  deliver  natural 
gas  to  DeKa lb-Cherokee  Counties  Gas 
District  (DeKa lb-Cherokee)  at  a  delivery 
point  located  near  Milepost  1.724  on 
Southern's  6-inch  Hokes  Bluff  Line  in 
Etowah  County,  Alabama.  Southern 
indicates  that  it  currently  delivers  gas  to 
DeKa  lb-Cherokee  at  the  meter  station  at 
a  contract  delivery  pressure  of  100  psig. 
DeKa  lb-Cherokee  has  requested,  and 
Southern  has  agreed  to  deliver  gas  at 
mainline  pressure  to  DaKaib-Cherokee 
at  the  meter  station.  According  to 
Southern,  it  must  abandon  two  3-inch 
regulators  and  appurtenant  facilities  at 
the  meter  station  and  make  certain 
piping  modifications  in  order  to  deliver 
gas  at  mainline  pressure. 

Southern  states  that  the  abandonment 
of  facilities  proposed  in  this  application 
will  not  result  in  any  termination  of 
service,  and  that  said  changes  will  not 
result  in  a  change  in  the  total  firm 
transportation  demand  delivered  to 
DeKalb-Cherokee.  Further,  Southern 
states  that  (1)  the  revised  delivery 
pressure  will  not  cause  a  detriment  or 
disadvantage  to  its  other  cu.stomers:  (2) 
deliveries  at  the  revised  delivery 
pressure  will  have  no  impact  on 
Southern's  peak  day  and  annual 
deliveries;  and  (3)  the  abandonment  and 
change  are  not  prohibited  by  any 
existing  tariff  of  Southern. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
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the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-23432  Filed  9-21-94:  8:4S  ami 

BILUNG  CODE  6717-01-M 

[Docket  No.  ER94-1 394-000] 

Valero  Power  Services  Co.;  Notice  of 
Issuance  ot  Order 

September  16,  1994. 

On  June  22. 1994  and  July  18,  1994. 
Valero  Power  Services  Company 
(Valero)  submitted  for  filing  a  rate 
schedule  under  which  Valero  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer. 
Valero  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
Valero  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Valero. 

On  August  24,  1994.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Valero  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.W.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission  s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Valero  is  authorized  to  issue 
securitie^nd  assume  obligations  or 
liabiliti^as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 


purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Valero's  issuances  of 
.securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
September  23, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.  Washington, 
D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-23448  Filed  9-21-94;  8:45  ami 
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[Docket  No.  ER94-1621-000] 

Virginia  Electric  and  Power  Co.;  Notice 
of  Filing 

September  16, 1994. 

Take  notice  that  on  September  2, 
1994,  Virginia  Electric  and  Power 
Company  (Virginia  Power)  tendered  for 
filing  a  Service  Agreement  between  PSI 
Energy,  Inc.  (PSI)  and  Virginia  Power, 
dated  July  1, 1994,  under  the  Power 
Sales  Tariff  to  Eligible  Purchasers  dated 
May  27,  1994.  Under  the  tendered 
Service  Agreement,  Virginia  Power 
agrees  to  provide  services  to  PSI  under 
the  rates,  terms  and  conditions  of  the 
Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 
applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.21 1 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  30. 1994.  Protests  will  he 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  publi<. 

inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  94-23433  Filed  9-21-94;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-fRL-5075-1] 

California  State  Motor  Vehicle 
Pollution  Controi  Standards;  Waiver  of 
Federal  Preemption  Notice  of  Decision 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  Regarding  Waiver  of 
Federal  Preemption. 

SUMMARY:  EPA  is  granting  California  a 
waiver  of  Federal  preemption  pursuant 
to  section  209(b)  of  the  Clean  Air  Act. 
as  amended,  beginning  in  the  1995 
model  year  to  enforce  amendments  to  its 
motor  vehicle  pollution  control  program 
which  establish  the  following:  New 
emission  standards  which  are  phased  in 
over  model  years  1995  and  1996  (50% 
and  100%);  and  certification  and 
compliance  test  procedures  and 
durability  requirements.  These 
standards  and  procedures  are  applicable 
to  light-duty  trucks  (LDTs),  medium- 
duty  vehicles  and  engines  (MDVs),  and 
light  heavy-duty  vehicles  and  engines 
(LHDVs)  for  the  control  of  hydrocarbon 
(HC),  carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx),  and  particulate  matter 
(PM)  emissions.  The  standards  apply  to 
gasoline,  gaseous- fueled,  diesel  and 
methanol-fueled  and  flexible-fueled 
vehicles  and  engines  (hereinafter 
"MDV"  request). 

California  further  amended  the  MDV 
.standards  addressed  in  this  waiver 
during  the  establishment  of  California's 
Low  Emission  Vehicle  (LEV)  Program 
In  January  of  1993  EPA  granted 
California  waiver  of  Federal  preemption 
for  the  LDV  component  of  the  LEV 
Program.  Action  on  the  MDV 
component  of  the  LEV  Program  was 
postponed  until  the  earlier  MDV 
standards  which  are  the  subject  of 
today's  waiver  were  acted  upon.  The 
MDV  component  of  the  LEV  Program 
will  be  addressed  soon  and  documents 
relative  to  its  disposition  may  be  found 
in  Docket  A-91-71. 

ADDRESSES:  The  Agency's  decison  a.<; 
well  as  all  documents  relied  upon  in 
reaching  that  decision,  including  those 
submitted  by  the  California  Air 
Resources  Board,  are  available  for 
public  inspection  in  the  Air  and 
Radiation  Docket  and  Information 
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Center  in  Docket  A-91-55  during  the 
working  hours  of  8  a.m.  to  4  p.m.  at  the 
Environmental  Protection  Agency.  Air 
Docket  (6102).  Room  M-1500. 
Waterside  Mall.  401  M  Street.  SVV  . 
Washington.  DC  20460.  Copies  of  the 
det:ision  can  be  obtained  from  EPAs 
Manufacturers  Operations  Division  hy 
contacting  Leila  Holmes  Cook,  as  noted 
below 

fCm  FURTHER  INFORMATION  CONTACT: 
Leila  Holmes  Cook.  Attorney/Advisor. 
Manufacturers  Operations  Division 
(6405J).  U.S.  Environmental  Protec-tion 
Agency.  401  M  Street  SW.,  Washington. 
[X:  20460.  Telephone:  (202)  233-9252. 
SUPPLEMENTARY  INFORMATION:  I  have 
decided  to  grant  California  a  waiver  of 
Federal  preemption  pursuant  to  section 
209(b)  of  the  Clean  Air  Act.  as  amended 
(Act).42U.S.C.  7543(b).  for 
amendments  to  its  motor  vehicle 
pollution  control  program  which 
establish  the  following:  (1)  New- 
emission  standards  which  are  phased  in 
over  model  years  1995  and  1996  (50% 
and  100%):  and  (2)  certification  and 
compliance  test  procedures  and 
durability  requirements.  These 
standards  and  procedures  are  applicable 
to  light-duty  trucks  (LDTs).  rrn^ium- 
duty  vehicles  and  engines  (MDVs).  and 
light  heavy-duty  vehicles  and  engines 
(LHDVs)  for  the  control  of  hydro<;arbon 
(HC).  carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx).  and  particulate  matter 
(PM)  emissions.  The  standards  apply  to 
gasoline,  gaseous- fueled,  diesel  and 
methanol- fueled  vehicles  and  engines 
(hereinafter  "MDV"  request) 

This  decision  addre5«es  two  rel.tted 
waiver  requests.  In  the  first,  by  letter 
dated  |uly  15.  1991.  the  California  Air 
Resources  Board  (CARB)  submitted  to 
the  U.S.  Environmental  Protection 
Agency  (EPA)  a  request  for  waiver  of 
Federal  preemption  to  enforce  new 
medium-duty  vehicle  standard 
amendments  to  its  motor  vehicle 
pollution  control  program.' 

The  second  waiver  request  addresses 
dedicated-methanol  and  flexible-fuel 
passenger  cars.  LDTs.  MDVs  and  heavy- 
duty  engines  for  model  years  1993  and 
1994.^  On  August  14. 1992.  EPA  waived 
application  of  section  209(a)  of  the  Act 
for  California's  amendments  to  its 
exhaust  and  evaporative  emission 
standards  and  test  procedures  that  made 
those  standards  and  procedures 
applicable  to  dedicated-methanol  and 
flexible-fuel  passenger  cars,  light-duty 


trucks,  medium-duty  vehicles,  and 
heavy-duty  engines,  for  model  years 
1993  and  1994  (Methanol  waiver)  '  The 
methanol  regulations  addressed  in  the 
August  14.  1992  decision  had  the  effect 
of  applying  to  dedicated  methanol  and 
flexible-fuel  vehicles  standards 
previously  applicable  only  to  otto-  and 
diesel-cycle  vehicles  and  engines. 
Because  the  underlying  new  medium- 
duty  vehicle  standards  for  the  1995  and 
later  model  years  had  not  been  the 
subject  of  a  waiver  decision.  EPA 
postponed  its  decision  regarding  a 
waiver  for  such  standards  as  applied  to 
methanol  and  flexible-fueled  light-duty 
trucks,  medium-duty  vehicles  and 
engines  and  light-heavy-duty  vehicles 
and  engines  for  the  1995  and  later 
model  years  until  these  underlying 
standards  were  acted  upon.*  Both  the 
underlying  standards  and  the  methanol 
standards  are  the  subject  of  this  waiver 
decision. 

On  the  basis  of  the  record  before  me.^ 
I  cannot  make  the  findings  required  for 
a  denial  of  a  waiver  under  section 
209(b)(1)  of  the  Act  and  applicable  case 
law  with  respect  to  the  amendments  to 
California's  motor  vehicle  pollution 
control  program.  Therefore,  in  today's 
MDV  decision.  EPA  is  granting  to  the 
State  of  California  a  waiver  of 
application  of  section  209(a)  of  the  Act 
for  the  California  MDV  standards  as 
applied  to  dedicated-methanol  and 
flexible-fuel  otto-cycle  and  diesel-cycle 
medium-duty  vehicles  and  engines  for 
model  year  1995  and  following." 

On  January  9.  1992  EPA  published  a 
notice  of  opportunity  for  a  public 
hearing  and  a  request  for  written 
comments  concerning  California's 
request.'  EPA  received  no  request  for  a 
hearing.  EPA  received  joint  written 
comments  from  the  Engine 


'  Se«  l«ttar  frocn  lame*  D.  Boyd.  Execuliv*  UfTicer. 
CAKB  to  William  K.  Roilly.  Admmufritor.  EPA. 
dated  luly  M.  19«1 

■  Se«  Metbanoi  Waivar  Dacisioa  Document  at  Air 
Oockal  A-90-29.  pag*  10.  footnote  14  and  paRe  32 
foot  note  60. 


'  S7  Fed.  Reg.  3BS03  (August  2S.  1992):  EPA  Air 
Docket  A-90-29 

'Id 

'  The  record  is  located  in  Air  Docket  A-90-29. 

*  The  amended  regulations  are  Title  1 3. 
California  Code  of  Kegulations  ((XR)  section  1956.8 
and  the  incor(M)r«(ed  "California  Exhaust  fcjnission 
Standards  and  Test  I*rocedur»8  for  1985  and 
Subsequent  Model  HeavyDufy  Diesel  Powered 
Engines  and  Vehicles."  "California  Exhaust 
Emission  Standards  and  Test  ProcadurM  for  1987 
and  Subsequent  Model  HeavyDuly  Gasoline- 
Powered  Engines  and  Vehicles";  13  CCR  1960  1  and 
the  incorporated  "California  Exhaust  Emission 
Standards  and  Test  Prt>c«dur«s  for  1988  and 
Subsequent  Model  Pasaaogar  Cars.  Light-Duty 
Trucks,  and  Medium  Duty  Vehicle*":  13  CCR  1965 
and  the  incorporated  "California  Motor  Vehicle 
Emission  Control  Latwl  Speclficalioru''  13  CCR 
1976  and  tbe  incorporated  "California  Evaporative 
Emission  Staodarda  and  Teat  Procadura*  for  1978 
and  Subaaquant  Model  LiqueGed  Petroleum  Gas-  or 
CasolirM'Powered  Motor  Vehicles;"  and  13  CCR 
2290  and  tbe  incorporated  "Speriftcations  for  Fill 
Pipes  and  Openings  of  Motor  Vehicle  Fne(  Tanks." 

'  57  KK  909  (Uniiar>  9.  19911. 


Manufacturers  As.sociation  (EMA)  and 
the  Motor  Vehicle  Manufacturers 
Association  of  America.  Inc.  (MVMA). 
Consequently,  this  determination  is 
based  on  written  submissions  by  CARB. 
the  written  comments  submitted  in 
response  to  the  above-mentioned  notic-e 
and  all  other  relevant  information."* 

Section  209(b)  of  the  Act  provides 
that,  if  certain  criteria  are  met.  the 
Administrator  shall  waive  Federal 
preemption  for  California  to  enforce 
new  motor  vehicle  emission  standards 
and  accompanying  enforcement 
procedures.  The  criteria  include 
consideration  of  whether  California 
arbitrarily  and  capriciously  determined 
that  its  standards  are,  in  the  aggregate, 
at  least  as  protective  of  public  health 
and  welfare  as  the  applicable  Federal 
standards;  whether  California  needs 
State  standards  to  meet  compelling  and 
extraordinary  conditions;  and  whether 
California's  amendments  are  consistent 
with  section  202(a)  of  the  Act. 

CARB  determined  that  these 
standards  and  accompanying 
enforcement  procedures  do  not  cause 
California's  standards,  in  the  aggregate, 
to  be  less  protective  of  public  health  and 
welfare  than  the  applicable  Federal 
standards.  Information  presented  to  me 
by  parties  opposing  California's  waiver 
request  did  not  demonstrate  that 
California  arbitrarily  or  capriciously 
reached  this  protectiveness 
determination.  Therefore.  I  cannot  find 
California's  determination  to  be 
arbitrary  or  capricious. 

CARB  has  continually  demonstrated 
the  existence  of  compelling  and 
extraordinary  conditions  justifying  the 
need  for  its  own  motor  vehicle  pollution 
control  program,  which  includes  the 
subject  standards  and  procedures.  No 
information  has  been  submitted  to 
demonstrate  that  California  no  longer 
has  a  compelling  and  extraordinary 
need  for  its  own  program.  Therefore.  I 
agree  that  California  continues  to  have 
compelling  and  extraordinary 
conditions  which  require  its  own 
program,  and.  thus,  I  cannot  deny  the 
waiver  on  the  basis  of  the  lack  of 
compelling  and  extraordinary 
conditions. 

CARB  has  submitted  information  that 
the  requirements  of  its  emission 
standards  and  test  procedures  are 
technologically  feasible  and  present  no 
inconsistency  with  Federal 
requirements  and  are.  therefore, 
consistent  with  section  202(a)  of  the 
Act.  Information  presented  to  me  by 
parties  opposing  California's  waiver 
request  did  not  satisfy  the  burden  of 


"  This  information  is  contained  in  Docket  A-91- 


55 


persuading  EPA  that  the  standards  are 
not  technologically  feasible  within  the 
available  lead  time,  considering  costs. 
Thus,  I  cannot  find/that  California's 
amendments  will  be  inconsistent  with 
section  202(a)  of  the  Act.  Accordingly. 
I  hereby  grant  the  waiver  requested  by 
California. 

My  decision  will  affect  not  only 
persons  in  California  but  also  the 
manufacturers  outside  the  State  who 
must  comply  with  California's 
requirements  in  order  to  produce  motor 
vehicles  for  sale  in  California.  For  this 
reason,  I  hereby  determine  and  find  that 
this  is  a  final  action  of  national 
applicability. 

Under  section  307(b)(1)  of  the  Act, 
judicial  review  of  this  final  action  may 
be  sought  only  in  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Petitions  for  review 
must  be  filed  by  November  21, 1994. 
Under  section  307(b)(2)  of  the  Act, 
judicial  review  of  this  final  action  may 
not  be  obtained  in  subsequent 
enforcement  proceedings. 

As  with  past  waiver  decisions,  this 
action  is  not  a  rule  as  defined  by 
Executive  Order  12866.  Therefore,  it  is 
exempt  from  review  by  the  Office  of 
Management  and  Budget  as  required  for 
rules  and  regulations  by  Executive 
Order  12866. 

In  addition,  this  action  is  not  a  rule 
as  defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601(2).  Therefore,  EPA  has 
not  prepared  a  supporting  regulatory 
flexibility  analysis  addressing  the 
impact  of  this  action  on  small  business 
entities. 

Finally,  the  Administrator  has 
delegated  the  authority  to  make 
determinations  regarding  waivers  of 
Federal  preemption  under  section 
209(b)  of  the  Act  to  the  Assistant 
Administrator  for  Air  and  Radiation. 

Dated:  August  26.  1994. 

Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

jFR  Doc.  94-23497  Filed  9-21-94;  8:45  ami 
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[FRL-6077-3] 

Acid  Rain  Program:  Draft  Nitrogen 
Oxides  Compliance  Plans 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  compliance  plans 
and  public  comment  period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  5-year  nitrogen  oxides  (NOx) 
compliance  plans,  which  amend 
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previously  issued  final  Phase  1  Acid 
Rain  Permits,  for  19  units  at  6  utility 
plants,  in  accordance  with  the  Acid 
Rain  Program  regulations  (40  CFR  part 
76). 

DATES:  Comments  on  draft  NOx 
compliance  plans  must  be  received  no 
later  than  October  24, 1994  or  the 
publication  date  of  a  similar  notice  in 
local  newspapers,  whichever  is  later. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  draft  NOx 
compliance  plans,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  5,  Ralph  H.  Metcalfe 
Federal  Bldg.,  77  West  Jackson  Blvd., 
Chicago.  IL  60604. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions  to  EPA 
Region  5  (A-18J),  Air  and  Radiation 
Division,  Attn:  David  Kee,  Director 
(address  above). 

Submit  all  comments  in  duplicate  and 
identify  the  NOx  compliance  plan  to 
which  the  comments  apply,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  covered  by  the  plan.  All  timely 
comments  will  be  considered,  except 
comments  on  aspects  of  the  permit  other 
than  the  NOx  compliance  plan  and 
comments  not  relevant  to  the 
compliance  plan. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  a  NOx  compliance  plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Genevieve  Nearmyer.  (312)  353-4761. 
SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  approve  compliance  plans 
for  1995-1999  under  which  units  will 
comply  with  the  applicable  emission 
limitations  for  NOx  under  40  CFR  76.5 
(referred  to  as  "standard  emission 
limitation")  or  other  indicated 
compliance  options  for  the  following 
utility  plants  in  Indiana: 

Cayuga:  Three  averaging  plans,  one 
for  each  calendar  year  1997-1999  for 
units  1  and  2;  for  each  year,  each  unit's 
actual  annual  average  emission  rate  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitation  of  0.45  Ibs/MMBtu.  The  other 
units  designated  in  the  plans  are  Gibson 
units  1,  2,  3,  and  4,  Wabash  River  units 
2,  3,  5,  6,  and  R  Gallagher  units  1,  2,  3, 
and  4.  Units  1  and  2  are  not  required  to 
meet  the  emission  limit  until  1997 
pursuant  to  40  CFR  72.42.  The 


designated  representative  is  Joseph  W. 
Messick,  Jr. 

F  B  Culley:  Standard  emission 
limitation  of  0.50  Ibs/MMBtu  for  units 
2  and  3  for  1997-1999.  Units  2  and  3  are 
not  required  to  meet  the  emission  limit 
until  1997  pursuant  to  40  CFR  72.42 
The  designated  representative  is  J. 
Gordon  Hurst. 

Frank  E  Hatts:  Standard  emission 
limitation  of  0.50  Ibs/MMBtu  for  units 
ISGI  and  2SG1  for  1995-1999.  The 
designated  representative  is  J.  Steven 
Smith. 

Gibson:  Five  averaging  plans,  one  for 
each  calendar  year  1995-1996  for  units 
1,  2,  and  3,  and  one  for  each  calendar 
year  1997-1999  for  units  1.  2,  3,  and  4; 
for  each  year,  each  unit's  actual  annual 
average  emission  rate  for  NOx  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitation  of  0.50  lbs/ 
MMBtu.  The  other  units  designated  in 
the  plans  are.  for  1995-1996.  Wabash 
unit  3,  and  for  1997-1999,  Cajnjga  units 
1  and  2.  Wabash  River  units  2,  3,  5,  and 
6,  and  R  Gallagher  units  1,  2,  3,  and  4. 
Unit  4  is  not  required  to  meet  the 
emission  Hmit  until  1997  pursuant  to  40 
CFR  72.42.  The  designated 
representative  is  Joseph  W.  Messick,  Jr 

i?  Gallagher:  Three  averaging  plans, 
one  for  each  calendar  year  1997-1999 
for  units  1,2.3,  and  4;  for  each  year, 
each  unit's  actual  annual  average 
emission  rate  for  NOx  shall  not  exceed 
the  alternative  contemporaneous  annual 
emission  limitation  of  0.50  Ibs/MMBtu. 
The  other  units  designated  in  the  plans 
are  Cayuga  units  1  and  2,  Gibson  units 

1,  2,  3,  and  4,  and  Wabash  River  units 

2,  3,  5,  and  6.  Units  1,  2,  3,  and  4  are 
not  required  to  meet  the  emission  limit 
until  1997  pursuant  to  40  CFR  72.42. 
The  designated  representative  is  Joseph 
VV.  Messick,  Jr. 

Wabash  River:  Standard  emission 
limitation  of  0.50  Ibs/MMBtu  for  unit  1 
for  1997-1999;  five  averaging  plans,  one 
for  each  calendar  year  1995-1996  for 
unit  3,  and  one  for  each  calendar  vear 
1997-1999  for  units  2,  3,  5,  and  6;  the 
actual  annual  average  emission  rates  for 
NOx  shall  not  exceed  the  alternative 
contemporaneous  annual  emission 
limitations  of  0.50  Ibs/MMBtu  for  units 
2,  3,  and  5  and  0.45  Ibs/MMBtu  for  unit 
6.  The  other  units  designated  in  the 
plans  are,  for  1995-1996,  Gibson  units 
1,  2,  and  3,  and  for  1997-1999,  Cayuga 
units  1  and  2,  Gibson  units  1,  2.  3,  and 
4,  and  R  Gallagher  units  1,  2,  3,  and  4. 
Units  1.  2,  5,  and  6  are  not  required  to 
meet  the  emission  limit  until  1997 
pursuant  to  40  CFR  72.42.  The 
designated  representative  is  Joseph  W. 
Messick,  Jr. 
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Dated:  September  12. 1994. 
Brian  |.  McLean, 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

\FR  Doc  94-23498  Filed  »-21-94,  8:45  am] 
BILLING  cooc  «aeo-s«~» 


[OPPTS-00161A;  FRL-4913-4] 

Chemical  Use  Inventory  fTR'  Phase  3); 
Public  Meeting;  Crvange  of  Time  and 
Location 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK)N:  Notice. 

SUMMARY:  EPA  is  changing  the  time  and 
place  of  the  pubUc  meeting  described  in 
the  Federal  Register  notice  of  August  8. 
1994  (59  FR  40362).  in  order  to 
accomodate  more  speakers.  The  meeting 
is  intended  to  explore  issues  related  to 
the  possible  expansion  of  the  Toxics 
Release  Inventory  (TRI)  to  include  use- 
related  data  elements  such  as  those 
associated  with  material  accounting.  It 
IS  part  of  an  EP.^  effort  to  discuss  the 
creation  of  a  "Chemical  Use  Inventory" 
(GUI). 

DATES:  The  date  has  not  changed,  as  the 
meeting  will  still  be  held  on  September 
28.  1994.  However,  the  meeting  will 
now  start  at  9  a.m. 

ADDRESSES:  The  location  has  been 
changed  from  the  EPA  auditorium  to  the 
conference  room  (one  floor  below  the 
lobby)  at  Waterside  Towers  Apartments, 
907  6th  St..  SW.,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McDomiell,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460  or 
telephone:  (202)  260-1477. 

SUPPLEMENTARY  INFORMATWH:  EPA  will 
finalize  the  list  of  speakers  by  close  of 
business  on  September  23. 1994.  Those 
interested  in  speaking  should  contact 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Snbjects 

Environmental  protection. 
Dated:  September  19.  1994. 
Susan  B.  Haien. 

Director,  Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
IFR  Doc.  94-23597  Filed  9-21-94,  8:45  am) 
BILLING  COOC  asao-so-F 


FEDERAL  RESERVE  SYSTEM 

First  Fidelity  Bancorporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nont>anking  Activities 

The  organizations  Usted  in  this  notice 
have  apphed  under  §  225.23(a)(2)  or  (f) 
of  the  Board  s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  secvirities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  hsted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Eacn  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
apphcation  has  been  accepted  for 
processing,  it  will  also  t>e  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubhc.  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  17. 1994. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch.  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Permsylvania  19105: 

1.  First  Fidelity  Bancorporation. 
Lawrenceville,  New  Jersey,  and  Banco 
Santander.  S.A..  Santander.  Spain;  to 
acquire  Baltimore  Bancorp.  Baltimore, 
Maryland,  and  thereby  indirectly 
acquire  The  Bank  of  Baltimore  Interim 
Federal  Savings  Bank.  Baltimore. 
Maryland,  and  thereby  engage  in 
operation  of  a  savings  bank,  pursuant  to 


§  225.25(b)(9)  of  the  Boards  Regulation 
Y. 

In  connection  with  this  apphcation, 
Baltimore  Bancorp.  Baltimore. 
Maryland,  proposes  to  acquire  The  Bank 
of  Baltimore  Interim  Federal  Savings 
Bank.  Baltimore.  Maryland,  and  thereby 
engage  in  the  operation  of  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y. 

Currently.  Baltimore  Bancorp  is  a 
bank  holding  company  whose  sole 
banking  subsidiary  is  The  Bank  of 
Baltimore.  Baltimore.  Maryland,  a 
commercial  bank.  Prior  to  First 
Fidelity's  acquisition  of  Baltimore 
Bancorp.  The  Bank  of  Baltimore  Interim 
Federal  Savings  Bank  will  be  chartered 
and  acquired  by  Baltimore  Bancorp  and 
The  Bank  of  Baltimore  will  be  merged 
with  and  into  The  Bank  of  Baltimore 
Interim  Federal  Savings  Bank,  with  The 
Bank  of  Baltimore  Interim  Federal 
Savings  Bank  as  the  surviving 
institution. 

First  Fidelity  also  proposes  to  acquire 
the  following  related  nonbank 
subsidiaries  and  to  engage  in  the 
respective  nonbanking  activities: 

(1)  To  acquire  Atlantic  Independent 
Insurance  Agency.  Inc..  Bel  Air. 
Maryland,  and  thereby  act  as  insurance 
agent  for  the  sale  of  credit-related  life, 
health  and  accident  insurance,  pursuant 
to  §  225.25(b)(8)(i)  of  the  Board's 
Regulation  Y. 

(2)  To  acquire  Atlantic  Residential 
Mortgage  Corporation.  Baltimore, 
Maryland,  and  thereby  engage  in 
originating,  purchasing,  packaging, 
selling  and  servicing  residential 
mortgage  loans  for  the  secondary 
market,  itself  and  the  bank  and  provide 
fully  secured  financing  to  other 
mortgage  banking  companies  to  assist 
them  in  the  acquisition  of  servicing 
rights  in  FHLMC,  FNMA,  and  GNMA 
residential  mortgages,  pursuant  to  §§ 
225.25(b)(1)  and  (b)(5)  of  the  Board's 
Regulation  Y. 

[3]  To  acquire  Baltimore  Bancorp 
Investment  Services.  Inc..  Baltimore, 
Maryland,  and  thereby  act  as  a  discount 
broker  of  listed  and  OTC  equities, 
corporate  bonds,  government  bonds, 
municipal  bonds,  mutual  funds  and 
options,  pursuant  to  §§  225.25(b)(15) 
and  (b)(16)  of  the  Board's  Regulation  Y. 

(4)  To  acquire  Baltimore  Bancorp 
Leasing  &  Financial.  Inc.,  Baltimore, 
Maryland,  and  thereby  act  as  an 
equipment  finance  and  leasing  company 
specializing  in  transactions  with 
established  corporations,  with  respect  to 
plant  equipment,  computers,  office 
furniture  and  equipment,  medical 
equipment  and  other  tangible  personal 
property,  pursuant  to  §§  225.25(b)(1) 
and  (b)(5). 


B.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

1.  Southern  National  Banks,  Inc.,  Fort 
Walton  Beach,  Florida;  to  acquire  First 
Appraisal  Corporation,  Fort  Walton 
Beach,  Florida,  and  thereby  engage  in 
real  estate  appraisal  activities,  pursuant 
to  §  225.25(b)(13)  of  the  Board's 
Regulation  Y.  The  proposed  activity  will 
be  conducted  throughout  the  state  of 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1994. 
lennifer  J.  )ohnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-23443  Filed  9-21-94:  8:45  am) 
BILLING  CODE  621(M)1-F 


John  Chancey  and  Katherine  Chancey 
McGee;  Change  in  Bank  Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

Tlie  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  October  12.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1 .  John  Chancey  and  Katherine 
Chancey  McGee,  both  of  Fort  Walton 
Beach.  California;  to  each  acquire  an 
additional  30.60  percent,  for  a  total  of 
56.90  percent,  of  the  voting  shares  of 
Florida  First  City  Banks.  Inc..  Fort 
Wahon  Beach,  Florida,  and  thereby 
indirectly  acquire  First  City  Bank,  Fort 
Walton  Beach,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16, 1994. 
lennifer  J.  lohnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  94-23444  Filed  9-21-94:  8:45  am) 

BILLING  CODE  6210-01-F 


Principal  National  Bancorp,  Inc.,  etal.; 

Formations  of;  Acquisitions  by:  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
17.  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

I.  Principal  National  Bancorp,  Inc., 
Pontiac,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Republic  Savings 
Bank,  Piper  City.  Illinois,  an  interim 
Illinois  savings  bank  being  used  to 
facilitate  the  conversion  and  acquisition 
of  Guaranty  Savings  Association,  Piper 
City,  Illinois,  an  Illinois  savings  and 
loan  association. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis.  Minnesota  55480: 

1 .  The  Conrad  Company, 
Minneapolis.  Minnesota;  to  acquire  98 
percent  of  the  voting  shares  of 'The  Bank 
of  Santa  Fe.  Santa  Fe,  New  Mexico. 

2.  Pequot  Area  Bancorporation,  Inc.. 
Pequot  Lakes,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Pequot 
Lakes  State  Bank,  Pequot  Lakes, 
Minnesota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning. 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 


1.  California  Bancshares,  Inc..  San 
Ramon.  California;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Livermore.  Livermore.  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  16. 1994. 
Jennifer ).  )ohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-23445  Filed  9-21-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Proposed  Annex  to  the  James  C. 
Cleveland  Federal  Building- 
Courthouse,  Concord,  New  Hampshire; 
Finding  of  No  Significanllmpact 

This  notice  serves  to  inform  the 
public  that,  pursuant  to  the  provisions 
of  GSA  Order  ADM  P  1000.2B  and  the 
Regulations  issued  by  the  Council  on 
Environmental  Quahty.  November  29, 
1978,  and  based  upon  the 
Environmental  Assessment  conducted 
for  the  proposed  action,  the  General 
Services  Administration  has  determined 
that  the  proposed  construction  of  an 
annex  to  the  James  C.  Cleveland  Federal 
Building  in  Concord,  New  Hampshire  is 
not  considered  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  After 
consideration  of  public  comments  on 
the  EA  and  draft  Finding  Of  No 
Significant  Impact  (FONSI).  the  GSA 
has  thereto  finalized  its  Finding  Of  No 
Significant  Impact  for  this  project. 

For  further  information  please  contact 
Mr.  Ralph  Scalise,  Planning  Staff,  Pubhc 
Buildings  Service.  General  Services 
Administration,  10  Causeway  Street, 
Boston,  Massachusetts  02222. 
Telephone:  (617)  565-5821. 

Issued  in  New  York.  NY  on  September  12. 
1994. 
Karen  R.  Adler. 

Regional  Administrator,  General  Services 

Administration. 

[FR  Doc  94-23402  Filed  9-21-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Members 
on  Public  Advisory  Committees; 
Science  Advisory  Board  to  the 
National  Center  for  Toxicological 
Research 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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action:  Notice 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
the  Science  Advisory  Board  (the  board) 
to  the  National  Center  for  Toxicological 
Research.  Three  vacancies  will  occur  on 
June  30. 1995. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  extends 
particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  and  physically 
disabled  candidates.  Final  selections 
from  among  qualified  candidates  for 
each  vacancy  will  be  determined  by  the 
expertise  required  to  meet  specific 
agency  netsds  and  in  a  manner  to  ensure 
appropriate  balance  of  membership. 

DATES:  Nominations  should  be  received 
by  October  24,  1994. 

ADDRESSES:  All  nominations  for 
membership,  except  for  general  public 
representatives  (ronsumer-noniinatod 
members),  should  be  sent  to  Barbara  J. 
Jewell  (address  below).  All  nunii:iations 
for  general  public  representatives 
(consumer-nominated  members)  should 
be  sent  to  Susan  K.  Meadows  (address 
below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  all  nominations  for 
membership,  except  for  general 
public  representatives  (consumer- 
nominated  members):  Barbara  J. 
Jewell,  National  Center  for 
Toxicological  Research  (HFT-10). 
Food  and  Drug  Administration. 
5600  Fishers  Lane.  Rockville.  MD 
20857.301-443-3155. 

Regarding  all  nominations  for  general 
public  representatives  (consumer- 
nominated  meml)ers).  Susan  K. 
Meadows,  Office  of  Consumer 
Affairs  (HFE-40).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443- 
5006 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  members  to 
serve  on  the  board  to  the  National 
Center  for  Toxicological  Research 
(NCTR).  The  function  of  the  board  is  to 
advise  the  Director,  NCTR,  on 
establishment  and  implementation  of  a 
research  program  that  will  assist  in 
fulfilling  the  regulatory  responsibilities 
of  the  Commissioner  of  Food  and  Drugs. 
The  board  provides  an  extra-agency 
review  to  ensure  that  the  research 
programs  at  NCTR  are  scientifically 
sound  and  pertinent. 


Criteria  for  Members 

Persons  nominated  for  memt)ership 
shall  have  adequately  diversified 
experience  that  is  appropriate  to  the 
work  of  the  board  in  the  fields  related 
to  toxicological  research. 

The  specialized  training  and 
experience  necessary  to  qualify 
nominees  as  experts  suitable 
for  appointment  are  subject  to  review, 
but  may  include  experience  in  medical 
practice,  teaching,  and/or  research 
relevant  to  the  field  of  activity  of  the 
board.  The  term  of  office  is  up  to  4 
years,  depending  on  the  appointment 
date. 

General  Public  Representatives 
(Consumer-nominated  Members) 

FDA  currently  attempts  to  place  on 
committees  members  who  are 
nominated  by  consumer  organizations. 
These  members  are  recommended  by  a 
consortium  of  12  consumer 
organizations  that  has  the  responsibility 
for  screening,  interviewing,  and 
recommending  consumer-nominated 
candidates  with  appropriate  scientific 
credentials.  Candidates  are  sought  who 
are  aware  of  the  consumer  impact  of 
committee  issues,  but  who  also  possess 
enough  technical  background  to 
understand  and  contribute  to  the 
committee's  work.  For  some  advisory 
committees  the  agency  notes,  however, 
it  may  require  such  nominees  to  meet 
the  same  technical  qualifications  and 
specialized  training  required  of  other 
expert  members  of  the  committee.  The 
term  of  office  for  these  members  is  up 
to  4  years,  depending  on  the 
appointment  date.  Nominations  are 
invited  for  consideration  for 
membership  as  openings  become 
available. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  the  board.  Nominations 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
memt>er  of  the  board,  and  appears  to 
have  no  conflict  of  interest  that  would 
preclude  board  membership.  Potential 
candidates  will  be  asked  by  FDA  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts  in  order  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
use.  app.  2)  and  21  CFR  part  14. 
relating  to  advisory  committees. 


Dated:  September  15, 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
|FR  Doc.  94-23375  Filed  9-22-94;  845  ami 
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Request  for  Nominations  for  Members 
on  Public  Advisory  Commitlees, 
Science  Board  to  the  Food  and  Drug 
Administration 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  members  to  serve  on 
the  Science  Board  to  the  Food  and  Drug 
Administration  (the  board). 
Nominations  will  be  accepted  for 
current  vacancies  and  vacancies  that 
will  or  may  occur  on  the  board  during 
the  next  18  months. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  extends 
particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  or  physically  disabled 
candidates.  Final  selections  from  among 
qualified  candidates  for  each  vacancy 
will  be  determined  by  the  expertise 
required  to  meet  specific  agency  needs 
and  in  a  manner  to  ensure  appropriate 
balance  of  membership. 

DATES:  Nominations  should  be  received 
by  October  24.  1994. 
ADDRESSES:  All  nominations  and 
curricula  vitae  from  academia,  industry, 
and  government  representatives  for 
membership,  except  for  general  public 
representatives  (consumer-nominated 
members),  should  be  sent  to  Zelma  S. 
Rein  (address  below).  All  nominations 
for  general  public  representatives 
(consumer-nominated  members)  should 
be  sent  to  Susan  K.  Meadows  (address 
below). 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  all  nominations  for 

membership,  except  for  general 

public  representatives:  Zelma  S. 

Rein,  Office  of  the  Commissioner 

(HF-33),  Food  and  Drug 

Administration,  5600  Fishers  Lane, 

Rockville.  MD  20857.  301-443- 

5839. 
Regarding  all  nominations  for  general 

public  representatives:  Susan  K. 

Meadows.  Office  of  Consumer 

Affairs  (HFE^O).  Food  and  Drug 

Administration,  5600  Fishers  Lane. 

Rockville.  MD  20857.  301-443- 

5006. 


SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  members  to 
serve  on  the  board  for  the  following 
vacancies:  Two  vacancies  immediately, 
four  vacancies  occurring  December  3 1 . 
1994,  and  three  vacancies  occurring 
December  31. 1995. 

Function 

The  function  of  the  board  is  to 
provide  advice  primarily  to  the  agency's 
Senior  Science  Advisor  and,  as  needed, 
to  the  Commissioner  of  Food  and  Drugs 
and  other  appropriate  officials  on 
specific  complex  and  technical  issues  as 
well  as  emerging  issues  within  the 
scientific  community  in  academia  and 
industry.  Additionally,  the  board 
provides  advice  to  the  agency  on 
keeping  pace  with  technical  and 
scientific  evolutions  in  the  field  of 
regulatory  science,  on  formulating  an 
appropriate  research  agenda,  and  on 
upgrading  its  scientific  and  research 
facilitips  to  keep  pace  with  these 
changes.  The  board  also  provides  the 
means  for  critical  review  of  agency 
sponsored  intramural  and  extramural 
scientific  research  programs. 

Criteria  for  Members 

Persons  nominated  for  membership 
from  academia.  industry,  and 
government  representatives  shall  be 
knowledgeable  in  the  fields  of 
chemistry,  pharmacology,  toxicology, 
clinical  research,  and  other  scientific 
disciplines.  The  term  of  office  is  up  to 
4  years,  depending  on  the  appointment 
date. 

General  Public  Representatives 
(Consumer-nominated  Members) 

FDA  currently  attempts  to  place 
members  on  advisory  committees  who 
are  nominated  by  consumer 
organizations.  These  members  are 
recommended  by  a  consortium  of  12 
consumer  organizations  that  has  the 
responsibility  for  screening, 
interviewing,  and  recommending 
consumer-nominated  candidates  with 
appropriate  scientific  credentials. 
Candidates  £ire  sought  who  are  aware  of 
the  consumer  impact  of  committee 
issues,  but  who  also  possess  enough 
technical  background  to  understand  and 
contribute  to  the  committee's  work.  The 
agency  notes,  however,  that  for  some 
advisory  committees,  it  may  require 
such  nominees  to  meet  the  same 
technical  qualifications  and  specialized 
training  required  of  other  expert 
members  of  the  committee.  The  term  of 
office  for  these  members  is  up  to  4 
years,  depending  on  the  appointment 
date.  Nominations  are  invited  for 
consideration  for  membership  as 
openings  become  available. 


Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  the  board.  Nominations 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member  of  the  board,  and  appears  to 
have  no  conflict  of  interest  that  would 
preclude  bocU-d  membership.  Potential 
Candidates  will  be  asked  by  FDA  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
consultancies,  and  research  grants  or 
contracts  in  order  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  September  14. 1994. 
Linda  A.  Suydam. 

Interim  Deputy  Commissioner  for  Operations 
IFR  Doc.  94-23376  Filed  9-21-94;  8  45  am] 
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[Docket  No.  94N-0044] 

Riker  Laboratories,  Inc.,  et  a!.; 
Withdrawal  of  .Approval  of  91  New 
Drug  Applications;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
document  that  withdrew  approval  of  91 
new  drug  applications  (NDA's).  The 
document  was  published  in  the  J  ederal 
Register  of  March  2, 1994  (59  FR  9989). 
This  document  corrects  the  name  of  one 
of  the  drugs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Maizel,  Center  for  Drug 
Evaluation  and  Research  (HFD-53), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-4320. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
94—4660.  appearing  on  page  9989,  in  the 
Federal  Register  of  Wednesday,  March 
2.  1994.  the  following  correction  is 
made: 

In  the  table  on  page  9991  in  the  entry 
for  NDA  17-485,  the  drug  name  "Vosol 
Otic  Solution"  is  corrected  to  read 
"Vosol  Wick  Otic  Solution." 

Dated:  September  2. 1994. 
Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  94-23506  Filed  9-21-94;  8:45  am] 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention  National  Advisory  Council 
Meeting  in  September 

AGENCY:  Substance  Abuse  and  Mental 

Health  Services  Administration 

(SAMHSA) 

ACTION:  Correction  of  meeting  notice. 

SUMMARY:  Public  notice  was  given  in  the 
Federal  Register  on  August  15.  1994 
(Vol.  59.  No.  156.  page  41779)  that  the 
Center  for  Substance  Abuse  Prevention 
National  Advisory  Council  would  be 
meeting  on  September  22-23,  at  the 
Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike,  Rockville,  Maryland. 
The  location  of  this  meeting  has 
subsequently  been  changed  to  the 
Bethesda  Marriott  Suites  (Salon  Room, 
Second  Floor),  6711  Democracy 
Boulevard,  Bethesda,  Maryland  20817. 

The  agenda  and  hours  of  the  open  and 
closed  sessions  of  the  meeting  and  the 
contact  for  additional  information 
remain  as  announced. 

Dated:  September  19, 1994 
Peggy  W.  Cockrill, 

SAMHSA  Committee  Management  Officer. 
[FR  Doc.  94-23507  Filed  9-21-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenr)ent 

[NM-030-4310-01;  NMNM  32098] 

Termination  of  Recreation  and  Public 
Purposes  (R4PP)  Classification  and 
Opening  Order;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  R&PP 
Classification.  NMNM  32098.  The  land 
will  be  opened  to  the  public  land  laws 
generally,  including  the  mining  laws. 
The  land  has  been  and  remains  open  to 
the  mineral  leasing  laws. 

DATES:  Termination  of  the  classification 
is  effective  September  22. 1994.  The 
land  will  be  open  to  entry  at  800  a.m. 
on  October  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Creager,  Caballo  Resource  Area, 
Bureau  of  Land  Management.  1800 
Marquess.  Las  Cruces,  New  Mexico 
88005,  (505)  525-^325. 

SUPPLEMENTARY  INFORMATION:  On 
November  16,  1978,  R&PP  Lease  NMNM 
32098  was  issued  to  the  Board  of 
County  Commissioners,  Otero  County. 
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i  iKt  said  lease  has  been  relinquished 
and  the  case  is  closed. 

Pursuant  to  the  R&PP  Act  of  June  14. 
1926.  as  amended  (43  U.S.C.  869  et 
seq.).  and  the  regulations  contained  in 
43  CFR  2461  5  (b)(2).  R&PP 
Classification  NMNM  32098  is  hereby 
terminated  in  its  entirety  and  the 
segregation  for  the  following  described 
land  is  hereby  terminated. 

New  Mexico  Principal  Meridian 

T  22S..  R.  8E. 

Sec.  14.SW',«SEV,SVVV,. 

Ckjntaining  10.00  acres  in  Otero  Ck)unly. 

The  classincation  no  longer  serves  a 
needed  purpose  as  to  the  land  described 
above  and  is  hereby  terminated. 

At  8  a.m.  on  October  24.  1994  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  prior  to  or  at  8  a.m.  on  October 
24,  1994,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  8  a.m.  on  October  24.  1994.  the 
following  described  public  land  will 
also  be  open  to  the  operation  of  the 
mining  laws.  Appropriation  of  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38. 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law. 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  September  12.  1994 
Leiand  G.  Keesling, 

Acting  Associate  Slate  Dimctor 

[FR  Dor  94-23482  Filed  9-21-94;  8:4.S  ani| 

BILLINC  CODE  O10-F»-P 

[NM-030-4310-01:  NMNM  0558520] 

Termination  of  Recreation  and  Public 
Purposes  (RAPP)  Classification  and 
Opening  Order;  New  Mexico 

AGENCY:  Bureau  of  Land  Management. 

Iiitorior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  R&PP 
Classification.  NMNM  0558520.  The 
land  will  be  opened  to  the  public  land 


laws  generally,  including  the  mining 
laws.  The  land  as  been  and  remains 
open  to  the  mineral  leasing  laws. 

DATES:  Termination  of  the  classification 
is  effective  October  24.  1994 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Creager,  Caballo  Resource  Area. 
Bureau  of  Land  Management,  1800 
Marquess.  Las  Cruces.  New  Mexico 
88005.  (505)  525-^325. 

SUPPt-EMENTARY  INFORMATION:  On 
September  5,  1969,  R&FP  Patent  30-70- 
0014  was  issued  to  Alamogordo 
Municipal  Board  of  Education.  On 
September  19.  1985.  the  land  was 
reconveyed  back  to  the  United  States. 
The  title  was  accepted  by  the  United 
States  on  Jemuary  14,  1986. 

Pursuant  to  the  R&PP  Act  of  June  14. 
1926,  as  amended  (43  U  S.C.  869  et 
seq.).  and  the  regulations  contained  in 
43  CFR  2461.5  (b)(2).  R&PP 
Classification  NMNM  0558520  is  hereby 
terminated  in  its  entirety  and  the 
segregation  for  the  following  described 
land  is  hereby  terminated. 

New  Mexico  Principal  Meridian 

T  15S..R.  10  E.. 

Sec.  34.  WV2SVVV4. 

Containing  80.00  acres. 

The  classincation  no  longer  serves  a 
needed  purpose  as  to  the  land  described 
above  and  is  hereby  terminated. 

At  8  a.m.  on  October  24.  1994.  the 
land  will  be  open  to  the  operation  of  the 
public  land  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  prior  to  or  at  8  a.m.  on  October 
24.  1994,  will  be  considered  as 
simultaneously  filed.  All  other 
applications  received  will  be  considered 
in  the  order  of  filing. 

At  8  a.m.  on  October  24,  1994,  the 
following  described  public  land  will 
also  be  open  to  the  operation  of  the 
mining  laws.  Appropriation  of  lands 
under  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38. 
shall  vest  no  rights  against  the  United 
States,  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law. 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 


Dated;  September  12. 1994. 
Leiand  G.  Keesling, 

Acting  Associate  State  Director 

[PR  Doc.  94-23483  Filed  9-21-94.  8.45  ami 
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[CA-065-04-4333-05] 

Closure  Order  for  Motorized  Vehicle 
Use,  South  Park  Canyon  Bridge,  P142, 
Panamint  Mountains.  Inyo  County, 
California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Vehicle  Closure  on  the 

South  Park  Canyon  Bridge  on  BLM 

Route  P  142  in  South  Park  Canyon, 

Panamint  Mountains  in  Inyo  County. 

California. 

SUMMARY:  Notice  is  hereby  given  that  a 
V2  mile  section  of  BLM  Route  P  142  in 
South  Park  Canyon  is  hereby  closed  to 
motorized  vehicle  use. 
ORDER:  Effective  immediately  a  V2  mile 
segment  of  BLM  Route  P  142  in  South 
Park  Canyon  from  the  intersection  of 
BLM  Route  P  142  and  the  Thomdike 
Mine  Road  to  a  point  approximately  1 
mile  east  of  the  intersection  of  BLM 
Route  P  142  and  the  Suitcase  Mine  Road 
in  Section  30.  Township  22  South, 
Range  45  East,  Mount  Diablo  Meridian, 
is  closed  to  all  motorized  vehicle  use. 
No  person  may  use,  drive,  transport, 
park,  let  stand,  or  have  charge  or  control 
over  any  motorized  vehicle  in  this  area. 

Exemptions  to  this  order  for 
reasonable  access  for  mining  or  other 
purposes  are  by  written  authorization  of 
the  Ridgecrest  Resource  Area  Manager 
only. 

This  closure  order  decision  will  be 
implemented  with  full  force  and  effect 
due  to  the  potential  for  the  loss  of 
person  or  property  should  this  bridge 
fail. 

EFFECTIVE  DATE:  This  closure  is  effective 
September  9,  1994  and  will  remain  in 
effect  until  rescinded  by  the  authorizing 
official. 

FOR  FURTHER  INFORMATION  CONTACT: 
Area  Manager,  Bureau  of  Land 
Management,  Ridgecrest  Resource  Area, 
300  South  Richmond  Road,  Ridgecrest. 
CA  93555.(619)  375-7125 
SUPPLEMENTARY  INFORMATION:  The  road 
segment  in  South  Park  Canyon  closed 
through  this  order  is  located  on  a  steep 
canyon  wall  over  100  feet  above  the 
canyon  bottom.  Rockslides  have 
removed  a  section  of  the  roadbed  and 
rendered  the  road  impassible  to 
motorized  vehicles.  In  March  1994  a 
makeshift  bridge  was  constructed  across 
this  chasm  without  BLM  notification  or 
authorization.  The  road  segment  and 


bridge  will  remain  closed  until  the 
structure  can  be  inspected  and  repaired 
to  ensure  it  meets  the  standards 
prescribed  by  the  American  Association 
of  State  Highway  Transportation 
Officials  (AASHTO)  and  the  American 
Society  for  Testing  Materials  (ASTM).  If 
the  bridge  cannot  be  modified  to  meet 
these  standard."?,  it  will  be  removed. 

The  purpose  of  this  closure  order  in 
South  Park  Canyon  is  to  protect  persons 
and  property  on  an  impassable 
mountain  road  in  a  remote  desert  area. 
South  Park  Canyon  can  still  be 
adequately  accessed  via  P  142  from  the 
west  and  from  the  east  by  a  road 
network  accessed  from  P  82  in  Pleasant 
Canyon. 

Maps  showing  the  affected  area  are 
available  by  contacting  the  Ridgecrest 
Resource  Area  Office.  Signs  will  be 
installed  at  the  closure  points  and  the 
affected  area  will  be  posted  with  public 
notices  and  standard  motorized  vehicle 
closure  signs. 

Authority  for  this  closure  is  granted  in 
43  CFR  8364.1  (a).  Violation  of  this 
order  is  punishable  by  a  fine,  not  to 
exceed  $100,000  and/or  imprisonment 
not  to  exceed  12  m.onths. 

Dated:  September  9,  1994. 
Henri  R.  Bisson, 
District  Manager. 
|FR  Doc.  94-23405  Filed  9-21-94;  8:45  ami 

BILLING  CODE  4310-40-M 


[ID-010-05-4210-03;  IDI-29305) 

Termination  of  Desert  Land  Entry 
Classification  Notice  o!  Realty  Action, 
Sale  of  Public  Land  in  Owyhee  County; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Termination  of  Desert  Land 
Entry  Classification/Sale  of  Public  Land 
in  Owyhee  County. 

SUMMARY:  This  order  terminates  a 
Bureau  of  Land  Management 
classification  affecting  40  acres  of  public 
land  near  Three  Creek,  Idaho.  After 
termination  of  the  classification,  the 
following-described  public  land  will 
immediately  become  available  for 
disposal  by  sale  pursuant  to  Section  203 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  at  no  less  than 
the  appraised  fair  market  value.  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Boise  Meridian 

T.  16S..R.  HE.. 
Sec.  21,NEV«NEV4. 


The  area  described  contains  40.00  acres  in 
0\v)hee  County. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  March  3,  1877,  as  amended  (43  U.S.C. 
321,  323,  325,  327-329),  it  is  ordered  as 
follows:  Pursuant  to  the  regulations  in 
43  CFR  2520  and  the  authority 
delegated  to  me  by  BLM  Manual  Section 
1203  (48  FR  85),  the  classification  of  the 
above  40  acres  of  public  land  as  suitable 
for  Desert  Land  Entry,  under  the  Section 
7  of  the  Act  of  June  28,  1934  (48  Stat     * 
1272),  as  amended  (43  U.S.C.  315f}, 
under  serial  number  IDI-015596,  is 
hereby  revoked.  Upon  termination  of 
the  classification  the  lands  will  be  sold 
under  the  authority  of  Section  203  of  the 
Federal  Land  Policy  and  Management 
act  to  Mearl  W.  Row. 

The  previously  described  land  has 
been  examined  and  through  the  public- 
supported  land  use  planning  process 
has  been  determined  to  be  suitable  for 
disposal  by  sale  pursuant  to  Section  203 
of  the  Federal  Laind  Policy  and 
Management  Act  of  1976. 

The  patent,  when  issued,  will  contain 
a  reservation  to  the  United  States  for  the 
following: 

1.  Ditcnes  and  Canals  constructed  by 
the  authority  of  the  United  States.  Act 
of  August  30,  1890,  (26  Stat.  391,  43 
U.S.C.  945). 

2.  All  oil  and  gas  resources,  together 
with  the  right  to  prospect  for,  mine,  and 
remove  the  minerals. 

Subject  to: 

3.  Those  rights  for  an  access  road 
issued  under  right-of-way  IDI-21495  to 
Joe  Barinaga  under  the  authority  of  the 
Act  of  October  21,  1976,  (43  U.S.C. 
1761). 

DATES:  September  22,  1994.  the  land 
described  above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  except 
the  sale  provisions  of  the  Federal  Land 
Policy  and  Management  Act.  The 
segregative  effect  will  end  upon 
issuance  of  tlie  patent  or  270  days  from 
the  date  of  publication,  whichever 
occurs  first 

ADDRESSES:  Boise  District  Office, 
Jarbidge  Resource  Area,  2620  Kimberlv 
Road,  Twin  Falls.  Idaho  83301. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Pence,  Realty  Specialist,  at  the  address 
shown  above  or  (208)  736-2350. 
SUPPLEMENTARY  INFORMATION:  This  land 
is  being  offered  by  direct  sale  to  Mearl 
W.  Row,  of  Rogerson,  Idaho,  based  on 
historical  use  and  value  of  added 
improvements.  Acceptance  of  the  sale 
offer  will  constitute  an  application  for 
conveyance  of  that  portion  of  the 
mineral  estate  of  no  known  value.  A 
separate  non-returnable  fee  of  $50.00 


will  be  required  from  the  purchaser  for 
conveyance  of  the  mineral  interest. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Boise  District.  3948 
Developmental  Avenue,  Boise,  Idaho 
83705.  Any  adverse  comments  will  be 
reviewed  by  the  District  Manager,  who 
msy  vacate  or  modif>-  this  realty  action 
to  accommodate  the  protest.  If  the 
protest  is  not  accommodated,  the 
comments  are  subject  to  review  of  the  . 
State  Director  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  adverse  comments,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  September  12,  1994. 
R.E.  Schmitt, 

Associate  District  Xfanager. 
[FR  Doc.  94-23407  Fiicd  0-21-9 1;  8:45  am) 

BILUNG  CODE  4310-GG-P 


[CA-940-4210-06;  CACA  7584.  CACA  7839, 
CACA  804S.  CAS  3721,  CAS  047313,  and 
CAS  076612] 

Proposed  Continuation  of 
Withdrawals;  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Service,  has 
proposed  to  continue  withdrawals  on 
642.95  acres  for  20  years,  30  acres  for  25 
years,  and  40  acres  for  30  years  within 
the  Toiyabe  National  Forest.  The 
segregative  effect  on  these  withdrawals 
remains  unchanged. 
DATE:  Comments  should  be  received  on 
or  before  December  21,  1994. 

ADDRESS:  Comments  should  be  sent  to 
the  California  State  Director,  Bureau  of 
Land  Management  (CA-943.1),  2800 
Cottage  Way.  Room  E-2843. 
Sacramento,  California  95825-1 339. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  BLM  California  State 
Office,  916-978-^820. 
SUPPLEMENTARY  INFORMATION: 
l.C.\CA75a4 

The  land  is  described  as  follows: 
Mount  Diablo  Meridian.  T.  5  N..  R.  24  E.. 
sec.  23.  that  portion  of  NE'ASEV<  which  lies 
north  and  east  of  U.  S.  Highway  395. 

The  area  described  contains  approximately 
30.00  acres  in  Mono  County.  The  purpose  of 
this  withdrawal  is  to  protect  the  Mono 
Administrative  Site. 

2.  CACA  7839 

The  land  is  described  as  follows: 
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Mount  Diablo  Meridian.  T.  4  N..  R.  24  E., 
stK.  28.  lots  I  and  2;  and  tec.  33.  lot  1. 

The  area  described  contains  88.15  uren  in 
Mono  County.  The  purpose  of  this 
withdrawal  is  to  protect  the  Twin  Lakes 
Rerreation  Area. 

3.  •  :aCA  8048 

Mount  Diablo  Meridian.  T.  6  N..  R.  22  B., 
sec.  27,  EViSVV'A;  sec.  34.  EWmV'ANW'A. 

The  area  described  f  ontnins  4H.no  arxes  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Coyote 
Administration  Site. 

4.  CAS:i721 

(a).  Mount  Diablo  Meridian.  T.  9  N..  R.  20 
h"..  sex:.  28,  described  by  metes  and  bounds. 

The  area  described  contains  24.80  acres  in 
Alpini;  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Silver  (j-pok 
Campground. 

(b).  Mount  Diablo  Meridian.  T.  7  N..  R.  23 
E  .  sec.  28,  EV.,SEV«. 

The  area  described  contains  80.00  aires  in 
Mono  County  The  purpose  of  the 
withdrawal  is  to  protect  the  Bootlpg 
Campground. 

5.  CAS  047313 

(a).  Mount  Diablo  Meridian.  T.  10  N.,  R.  19 
E.  sec.  7.  SWV«NEV4,  VV«/jW'/^SEV«NEV«. 

The  area  described  contains  50  ai  res  in 
Alpine  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Hope  Valley 
Forest  Camp. 

(b).  Mount  Diablo  Meridian.  T.  10  N..  R.  19 
E..  sec.  1,  10  acres  in  lots  15  and  16  described 
bv  metes  and  bounds:  T.  11  N  ,  R.  19  E  .  sec. 
33.  SViSViSE'ASEV*. 

The  area  described  contains  20  acres  in 
Alpine  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Crystal  Spring 
Forest  Camp. 

(r).  Mount  Diablo  Meridian.  T.  11  N.  R.  19 
E..  sec.  31.  N'/jN'/iSWV«NWV«. 

The  area  described  contains  10  acres  in 
Alpine  County.  The  purpose  of  the 
withdrawal  is  to  proteii  the  Kit  Carson  Forest 
Camp. 

(d).  Mount  Diablo  Meridian.  T.  6  N..  R.  23 
E.,  sec.  22.  EV.iEV3SE'ASEV«.  soc.  23. 
W'/!W'/iSWV«SWV«. 

The  area  described  contains  20  acres  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  prote<.t  the  Wheeler  Creek 
Administrative  Site. 

(e).  Mount  Diablo  Meridian.  T.  6  N..  R.  23 
E..  sec   17.  NE'/«SWV4.  NEV.NW'aSW'A. 

The  tt-'ij  described  contains  50  acres  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Mountain  Glen 
Forest  Camp. 

(f)  Mount  Diablo  Meridian.  T.  4  N..  R.  24 
E..  se<:.  22.  SWV4SW'/..  sec.  27.  WVaNWV*. 

The  area  described  contains  120  a<  res  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Robinson  Oeek 
Campground. 

(g).  Mount  Diablo  Meridian,  T  4  N..  R.  24 
E..se<:.  15.  SVV>aSWV«. 

The  area  described  contains  40  aiTes  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  HoneymtMD  Flat 
Campground. 

(h).  Mount  Diablo  Meridian.  T.  2  N..  R.  25 
E..  sec.  7.  S'/iNW'ANEV*.  SW'aNE'/*. 
SViSE'aNWV,,  N'/^NEViSW'A. 


The  area  described  contains  100  acres  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Vii^^ia  Lakes 
Recreation  Area. 

6.  CAS  076612 

Mount  Diablo  Meridian.  T.  4  N..  R.  24  E.. 
sec.  5,  SEV4NEV4. 

The  area  described  contains  40  acres  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  protet  t  the  BurJteye 
Campground. 

The  authorized  officer  of  the  Bureau  of 
^nd  Management  will  undertake  such 
investigations  as  are  necessary  to  determine 
the  existing  and  pwtential  demand  for  the 
land  and  its  resources.  A  report  will  also  be 
prepared  for  consideration  by  the  Secretary 
of  the  Interior,  the  President,  and  the 
Congress,  who  will  determine  whether  or  not 
the  withdrawal  will  be  continued  and,  if  so. 
for  how  long.  The  final  determination  on  the 
continuation  of  the  withdrawal  will  be 
published  in  the  Federal  Register.  The 
existing  withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  September  14. 1994. 
Nancy  J.  Alex, 
Chief.  Lnnds  Section. 
|FR  Doc.  94-23484  Filed  9-21-94;  8:45  am| 

B4LUMG  CODE  4310-40-P 


pO-943-4070-02;  IDI-297931 

Proposed  Withdrawal  and  Opfxjrtunity 
for  Public  Meeting;  Idaho 

AGENCY:  Bureua  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Fish  and  Wildlife  Service 
proposes  to  retain  two  existing 
withdrawals  for  20  years  for  37.50  acres 
of  public  land  lying  outside  N.itional 
Forest  Boundaries  in  Bonneville  County 
to  protect  the  Grays  Lake  Refuge 
Headquarters.  The  land  is  presently 
closed  to  surface  entry  and  mining  by 
two  withdrawals  wliich  are  no  longer 
needed  by  the  Forest  Service.  The 
withdrawals  would  be  retained  and 
jurisdiction  of  the  lands  transferred  to 
the  Fish  and  Wildlife  Serxice  under  the 
proposal. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
De<-.ombor21,  1994. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director.  BLM,  3380  Americana 
Terrace,  Boise.  Idaho  83706-2500.  208- 
384-3166 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office.  3380  American  Terrace.  Boise, 
Idaho  8370<>-2500.  208-384-3166. 
SUPPt-EMEMTARY  INFORMATION:  On  August 
23.  1994,  a  petition  w  .a  approved 
allowing  the  Fish  and  Wildlife  Ser\  ice 


to  file  an  application  to  withdraw  the 
following  described  public  lands  from 
settlement,  sale,  location  or  entry  under 
the  general  land  laws,  including  the 
mining  laws,  subject  to  valid  existing 
rights: 

Rnise  Meridian 

T  4  S.  R.  43  E. 
Sec.  35.  E'/^EV4NEV4,  NViSVxNW'aSPa 
NEV4.  N'/iNW'aSE'ANE'A  and  NE»A 
NEV4SEV4. 
The  area  described  contains  37.50  acres  in 
Bonneville  County. 

The  purpose  of  the  proposed 
withdrawals  are  to  protect  the  Fish  and 
Wildlife  Service  Grays  Lake  Refuge 
Headquarters. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawals  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  pubUc  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawals.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawals  must  submit  a 
written  request  to  the  undersigned 
officer  within  90  days  bom  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Fart  2300. 

Dated:  September  14, 1994. 
limmie  Buxton, 

Chief,  Branch  of  Land  and  Minerals. 
jFR  Doc.  94-23486  Filed  9-21-94;  8:45  ami 
BILUNG  CODE  4310-M-M 


{UT-942-4210-06;  U-012576  et  al.] 

Proposed  Continuation  of 
Withdrawals;  Utah 

AGENCY:  Bureau  of  Land  Managemrnl. 

Interior 

ACTION:  Notice 

SUMMARY:  The  Forest  Service  proposes 
that  several  land  withdrawals  embracing 
approximately  957.4  acres  be  continneil. 
The  lands  will  remain  closed  to  the 
mining  laws,  and  in  some  instances  to 
surface  entry,  but  have  been  and  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  should  be  received  by 
December  21,  1994. 
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ADDRESSES:  Comments  should  be  sent  to 
the  State  Director,  Utah  State  Office. 
P.O.  Box  45155.  Salt  Lake  City.  Utah 
84145-0155. 


FOR  FURTHER  INFORMATION  CONTACT: 

Randv  Massey,  Utah  State  Office.  801- 
539-4119. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Ser\'ice  proposes  that  the  existing  land 
withdrawals  identified,  be  continued  for 
various  time  periods,  as  delineated, 
pursuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714  (1988).  The  land 
is  described  as  follows: 

Salt  Lake  Meridian.  Utah 

Manti-LaSal  National  Forest 

U-012576,  PLO  1736— September  22. 
1958. 

Kigalia  Administrative  Site — Continue  40 
years. 
T.  36S.,  R.  19  E., 

Sec.  9,  SWV4SWV4NEV4NEV4, 
SV:iSEV4NWV4NEV4.  SWV4NEV4, 
VVV2SEV4NEV4:. 
Containing  67.5  acres. 

Lake  Hill  Recreation  Area — Continue  30 
years. 

T.  17S..R.  4E., 
Sec.  20,  SW'ANE'ANE'ANW'A, 

SEV4NWV4NEV4NWV4.  SWV4NE'/4NWV4. 

WV2SEV4NEV4NWV4. 

NViNW'ASE'ANW'A. 

Containing  25  acres. 

Manti  Community  Recreation  Area — 
Continue  30  years. 

T.  18S..R.  3E., 
Sec.  13,  SWV4NEV4NWV4NWV4. 

s  V..NVVV4  N  WV4  mvv4 , 

SVVV4NWV4NWV4.  WV2SEV4N\VV4N\V'/4: 
Sec.  14,  SVzNE'/iNE'ANE'A, 

SE'ANE'/aNE'A. 

Containing  37.5  acres. 

Castle  Rock  Recreation  Area — Continue  20 
years. 

T.  15S.,R.  7E., 

Sec.  17.  SWV4SEV4NEV4. 
WV^iSE'ASE'ANE'/.. 

Containing  15  acres. 

Huntington  Canyon  Recreation  Area — 
Continue  20  years. 
T.  15S..  R.  7E., 

Sec.  5,  S'/2SV2SWV4SEV4; 

Sec.  8,  NV2NWV4NEV4. 

Containing  30  acres. 

Forks  of  Huntington  Canyon  Recreation 
Area — Continue  20  years. 
T.  15S.,R.  7E., 

Sec.  20.  SWV4NWV4SEV4 

Containing  10  acres. 


Flat  Canyon  Recreat'on  Area — Continue  20 
years. 

T.  13S.,R.  BE., 
Sec.  33,  WV2NEV4NEV4SWV4, 

NWV4NEV4SVVV4.  NV2SWV4NEV4SWV4. 
Containing  20  acres. 

Ferron  Reservoir  Recreation  Area — 
Continue  30  years. 
T.  19  S.,  R.  4'E., 
Sec.  22,  EV2NEV4SEV4SWV4. 
SV2NVVV4SEV4SWV4, 
NV2SWV4SEV4S\VV4,  NV2SWV4SEV4, 
NVV'ASE'ASE'A.  SV2SEV4SEV4. 
Containing  65  acres. 

Ashley  National  Forest 

U-O90300,  PLO  2989— March  18,  1963— 
Continue  25  years. 

Red  Springs  Recreation  Area 

T.  1  N..R.  22E.. 
Sec.  17,  WV2SWV4SEV4SVVV4; 
Sec.  20,  VVV2NWV4NEV4NWV4. 

EViNE'ANW'ANaV'A, 

NWV4NEV4SWV4NVVV4. 

EViNW'ASW'ANW'/.. 
Containing  22.50  acres. 

Iron  Springs  Campground 

T.  1  S.,  R.  21  E., 
Sec.  28,  NV2SEV4NEV4SEV4. 
Containing  5  acres. 

Kaler  Hollow  Campground 
T.  1  S.,R.  21  E., 

A  parcel  of  land  described  as  follows: 
Beginning  at  a  point  330  feet  due  north  of  the 
southwest  comer  of  lot  10,  section  30;  thence 
due  east  660  feet;  thence  due  north  330  feet: 
thence  due  west  660  feet;  thence  due  south 
330  feet  to  the  point  of  beginning.  Containing 
5  acres. 

Oak  Park  Recreation  Area 
T  1  S.,R.  20E.. 

A  parcel  of  land  described  as  follows: 
Beginning  at  the  northwest  corner  of  lot  4  of 
section  12;  thence  due  south  165  feet:  thence 
due  east  330  feet;  thence  due  north  165  feet; 
thence  due  west  330  feet  to  the  point  of 
beginning.  Containing  1.25  acres. 

A  parcel  of  l^nd  described  as  follows: 
Beginning  at  the  northwest  corner  of  lot  5. 
section  12;  thence  due  south  660  feet'  thence 
due  east  1030  feet  to  the  west  bank  of  the 
Oaks  Park  Canal;  thence  following  the  west 
bank  of  the  Oaks  Park  Canal  in  a  northerly 
direction  a  distance  of  773  feet  to  the  north 
line  of  lot  5;  thence  due  west  1095  feet  to  the 
point  of  beginning.  All  distances  being  more 
or  less.  Containing  approximately  17  acres. 

Uintah  Meridian 

U-036838,  PLO  3199— August  19.  1963— 
Continue  25  years. 

Swift  Creek  Campground 
T.  2  N.,  R.  4  W., 


Sec.  4,  \VV2SEV4NWV4 
Containing  20  acres. 

Reservoir  Campground 

T.  2  N.,  R.  4  W., 
Sec.  15,  EV^NE'aNW'A 
Contaiiiing  20  acres. 

Yellowstone  Campground 

T.  2N.,R.  4VV., 

Sec.  27.  SW'ANW'aNW'a. 
Containing  10  acres. 

Moon  Lake  Recreation  Area 

T.  2N.,R.  6VV., 
Sec.  13,  SV2SEV4NEV4.  SEV4SVVV4NEV4. 

NEV4SEV4,  EV2NWV4SEV4: 
Sec.  18.  lots  6  and  7, 
S\VV4SVVV4NEV4SWV4,  SEV4SWV4: 
T.  2N.,R.  5W., 
Sec.  18.  lots  6  and  7, 

SWV4SWV4NEV4S\VV4,  SEV4SWV4 
Containing  196.15  acres. 

Miner's  Gulch  Campground 
T.  2  N.,  R.  7  VV., 

Sec.  25,  EV2SEV4S\VV4SEV4, 
SEV4NEV4S\VV4SEV4. 

Containing  7.5  acres. 

U-010084A,  PLO  1775— January  13. 
1959 — Continue  25  years. 

Moon  Lake  Administrative  Site 

T.  2  N.,  R.  6  VV., 
Sec.  13,  SVV'ASW'ANEV.,  SEV4SEV4NWV4. 

NE  V4  NE V4  SW  V4 ,  N W  V4  N W  'ASE v* ; 
Containing  40  acres. 

Yellowstone  Administrative  Site 
T  2N'..R.  4W., 

Sec.  28,  SV2S'/2NEV4NEV4. 

Containing  10  acres. 

Paradise  Park  Administrative  Site 
T  3  N..  R.  1  E., 
Sec.  17.  NE'aSE'ANW'mNW'A;  and 
A  parcel  of  land  more  particularly 
described  as  follows:  Beginning  at  a  point 
660  feet  due  south  of  the  NW  corner  of  lot 
1.  section  17,  thence  due  east  62.5  feet, 
thence  due  south  375  feet,  thence  rliic  west 
62.5  feet,  thence  due  north  375  fe^.-t.  to  the 
point  of  beginning,  all  distances  being  more 
or  less.  Containing  approximately  3.0  acres. 

Salt  Lake  Meridian 

Trout  Creek  Administmtive  Site 

T  1  S.  R.  20E., 
Sec.  3.SW''4SW'/4S\VV4; 
Sec.  4,  SE'aSE'aSE'A. 
Containing  20  acres. 

Colton  Administrative  Site 

T.  2S.,R.  21  E.. 
Sec.  2,  EV2SEV4SEV4. 
Containing  20  acres. 
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(lie  Lookout  and  Summit  Springs 
Administrative  Sites 

T.  2N..R.  19  E.. 
Sec.  26.  NVVV4NE"«SEV«; 
Sec.  33,  NW'/4NEV4NWV«. 
Containing  20  arres. 

( 'inta  National  Forest 

L'-029265.  PLO  230O— March  14.  IQfil— 
Cx)ntinue  30  years. 

North  Fork  of  American  Fork  Canyon 
Roadside  Zone 

A  strip  of  land  200  feet  on  each  side  of  the 
renter  line  of  the  North  Fork  of  American 
Fork  Canyon  Highway  through  the  following 
legal  subdivisions: 

T  3  S  .  R  3  E.. 
Sec.  32  SE'/«" 
Sec.  33!  NWV«NE'/..  NEV«NWV«. 

T.  4  S  .  R.  2  E.. 
Sec.  24,  EViNEV*.  NEV«SE'/«. 

T.  4S..R.  3E., 

Se< .  5.  lots  2-9.  SE'aNW'.w. 

Sec.  7.  N»/2NEv,SEV«.  S'/iSEv«; 

S«:.  8,  NWV4.  NVV'aSWV*; 

Sec.  18.  lots  3  and  4.  W'/iNEV«. 
SEV«NW'/«.  EVjSWV,; 

Sec.  19.  lots  1  and  2. 

Containing  approximately  270  a<  res. 

The  purpose  of  the  withdrawals  is  to 
protect  recreation  areas,  roadside  zones, 
and  administrative  sites.  The 
withdrawals  segregate  the  land  from 
location  and  entry  under  the  mining 
laws,  but  not  the  mineral  leasing  laws, 
and  in  some  instances,  also  segregates 
the  land  from  settlement,  sale,  location, 
and  entry.  No  change  is  proposed  in  the 
purpose  or  segregative  effect  of  the 
withdrawals. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persotis 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuations  may  pn>sent 
thoir  views  in  writing  to  the  Chief, 
Branch  nf  Lands  and  Minerals 
Operations,  in  the  Utah  State  Ofrue. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  be  prepared  fur 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continueij,  and,  if 
so.  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawals  will  l)e  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 
Terry  Callin, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 
|FK  Doc.  94-23388  Filed  9-21-94;  8:45  am) 
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Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531.  pf 
seq]: 

PRT-793605 

Applicant:  Lexington  Pheasantrv.  Kelso, 
U'A. 

The  applicant  requests  a  permit  to 
import  3  female  captive-bom  white- 
eared  pheasants  {CrossopUlon 
crossoptilon)  from  South  View  Aviaries. 
Bumaby.  B.C.,  Canada,  for  propagation 
to  enhance  the  survival  of  the  species. 
PRT-793030 
Applicant:  Raymond  Diehl,  Bakersfield,  CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas]  culled  from  the  captive  herd 
maintained  by  Mr.  Frank  W.  M.  Bowkcr. 
"Thomkoof ',  Grahamstown,  Republic 
of  South  Africa,  for  the  purpose  of 
enhancement  of  survival  of  the  spe<:ies. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c).  Arlington,  Virginia  22203 
and  must  be  received  by  the  Dire«:tor 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  li.i,:,  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  September  18. 1994. 
Caroline  Anderaon, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
|FR  Doc  94-23374  Filed  9-21-94;  8:45  ami 
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Geological  Survey 

LAC  Mineral,  Inc.;  Contribution 
Acceptance 

agency:  U.S.  Geological  Survey, 
Interior. 


action:  Notice. 


Activity/operator 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  has  accepted 
from  I..AC  Minerals  (USA),  Inc.  a 
contribution  of  $7,500  to  support 
geologic  studies  of  mineral  deposits, 
particularly  the  studies  of  samples  from 
the  El  Indio  district  in  Chile. 

DATES:  This  notice  is  effective 
September  22, 1994. 

ADDRESSES:  Information  on  the  work  is 
available  to  the  public  upon  request  at 
the  following  location:  U.S.  Geological 
Survey.  Branch  of  Central  Mineral 
Resources.  Box  25046,  MS-935,  Denver 
Federal  Center,  Denver.  Colorado  80225. 

FOR  FURTICR  INFORMATKJN  CONTACT: 

Dr.  Charles  Thorman  of  the  U.S. 
Geological  Survey,  Branch  of  Central 
Mineral  Resources,  at  the  address  given 
above;  telephone  303/236-5601. 

Benjamin  A.  Morgan, 

Chief  Geologist. 

|FR  Doc.  94-23481  Filed  9-21-94;  8:45  anij 
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Minerals  Management  Service 

Enwirormental  Documents  Pre-pared 
for  Proposed  Oil  and  Gas  Operations 
on  the  Gult  of  Mexico  Outer 
Continental  Sheit  (OCS) 

AGENCY:  Minerals  Management  Servit^, 
Interior 

ACTION:  Notice  of  the  Availability  of 
Environmental  Documents  Prepared  for 
OCS  Mineral  Proposals  on  the  Gulf  of 
Mexico  OCS. 

SUMMARY:  The  Mineral  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations <40  CFR  1501.4  and 
1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
announces  the  availability  of  NEPA- 
related  Environmental  Assessments 
(EA's)  and  Findings  of  No  Significant 
Impact  (FONSI's).  prepared  by  the  MMS 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  listing  includes  for  the  following 
oil  and  gas  activities  all  proposals  for 
which  the  FONSls  were  prepared  by 
the  Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  pubHcation  of  the 
prece<ling  notice. 


Oryx  Energy  Company,  Development/Production  Activity,  SEA 
No.  N-4652UB. 


Mobil  Exploration  &  Producing  U.S.  Inc..  NORM  Disposal  Op- 

eratrens,  SEA  No.  NORM-113. 
Murphy  Exptorabon  &  Production  Company.  NORM  Disposal 

Operations.  SEA  No.  NORM-1 14. 
Shell  Offshore,  Inc.,  NORM  Disposal  Operations    SEA  No 

NORM-120. 
Chevron    U.S.A..    NORM    Disposal    Operations,    SEA    No 

NORM-121. 
Mobil  Explorations  &  Producing  U.S.  Inc.,  Structure-Removal 

Operations  SEA  No.  ES/SR  93-002B. 
Chevron  U.S.A.,  Structwe-Remova)  Operations,  SEA  Nos  ES/ 

SR  94-033,  04-042,  and  94-043. 

Chevron  U.S.A.,  Structure-Removal  Operations,  SEA  No  ES/ 

SR  94-034  through  94-035. 
Murphy    Exptoraton   &    Production    Company,    Structure-Re- 

mova'  Operations,  SEA  No.  ES/SR  94-037(8). 
Chevron  U.S>.,  StrunAure-Removal  Operations,  SEA  No  ES/ 

SR  94-038. 
Samedan  Oil  Corporatior,  Structure-Removal  Operations  SEA 

No.  ES/SR  94-40. 
Chevron  U.S.A..  Structure-Removal  Operations,  SEA  No   ES/ 

SR  94-041. 
Chevron  U.S>.,  Structure-Removal  Operations,  SEA  No   ES/ 

SR  94-044. 
Murphy    Exploration   *   Production    Company,    Structure-Re- 
moval Operations,  SEA  No.  ES/SR  94-045. 
Shell  Offshore  Inc.,  Structure-Removal  Operations.  SEA  No 

ES/SR  94-046. 
Chevron  U.S.A.  Stnjcture-Removal  Operations.  SEA  Ncs.  ES/ 

SR  94-047  through  94-049. 
Sonat  Exploration  Company,  Structure-Removal  Operations, 

SEA  No.  ES/SR  94-050. 
Torch    Operatir»g    Company.    Structure-Removal    Operations. 

SEA  Nos.  ES/SR  94-051  through  94-057. 
Union  Pacific  Resources,  Structure-Removal  Operations  SEA 

No.  ES'SR  94-058. 
Aviva  America.  Inc.,  Structure-Removal  Operations   SEA  No 

ES/SR  94-059. 
Petrobras  America  Inc..  Structure-Removal  Operations    SEA 

No.  ES/SR  94-060. 
PennzoiJ  Petroleum  Company.  Structure-Removal  Operations 

SEA  No.  ES/SR  94-062. 
Shell  Offshore  »nc..  Structure-Removal  Operations,  SEA  Nos 

ES/SR  94-063  and  94-065. 
Vastar  Resources,  Inc.,  Structure-Removal  Operations    SEA 

No.  ES/SR  94-054. 
Amoco  Corporation.  Structure-Removal  Operations,  SEA  No 

ES/SR  94-66. 
Phillips  Petroleum  Company,  Structure-Removal  Operations 

SEA  No.  ES/SR  94-067. 
The  Louisiana  Land  and  Exploration  Co..  Structure-Removal 

Operations,  SEA  No.  ES/SR  94-069. 
Tennessee  Gas  Pipeline  Company,  Structure-Removal  Oper- 
ations. SEA  No.  ES/SR  94-070. 
Amerada  Hess  Corporation,   Structure-Removal  Operations 

SEA  No.  ES/SR  94-071. 

Vastar  Resources,  Inc.,  Structure-Removal  Operations    SEA 
No.  ES/SR  94-074. 


Location 


High  Island  Area,  East  Addition,  South  Extension,  Blocks  A- 
384.   A-385,   A-378,   and   A379;    Leases   OCS-G   3316 
1031 1 .  13807,  and  13808;  112  miles  southeast  of  the  near- 
est coastline  on  Gafveston  Island,  Texas. 
Eugene  Island  Area,  Block  116,  Lease  OCS  0478,  37  miles 

south  of  St.  Mary  Parish,  Louisiana. 
Shjp  Shoal  Area,  Block  11 8,  Lease  OCS  068.  20  miles  south 

of  Terrebonne  Parish,  Louisiana. 
Eugene  Island  Area,  Block  276,  Lease  OCS-G  0985,  55  miles 

south  of  Terrebonne  Parish,  Louisiana. 
South  Timbalier  Area.  Block  134.  Lease  OCS  0461.  28  miles 

south  of  Lafourche  Parish,  Louisiana. 
South  Pelto  Area,  Bkx;k  9,  Lease  OCS-G  2924,  10  miles 

south  of  Terretxanne  Parish,  Louisiana. 
West  Cameron  Area.  Bkwks  172  and  173.  Lease  OCS-G 
1998  and  OCS  0759,  26  miles  southeast  of  Cameron.  Lou- 
isiana. 
West  Cameron  Area.  Block  48.  Lease  OCS-G  1351,  25  miles 

southwest  of  Cameron.  Louisiana. 
West  Cameron  Area,  Block  539,  Lease  OCS-G  5344,  76 

miles  south  of  Cameron,  Louisiana. 
West  Delta  Area,  Block  41,  Lease  OCS-G  1073,  20  miles 

south  of  Plaquemines  Parish,  Louisiana. 
High  Island,  Area,  Block  A-480.  Lease  OCS-G  2368,  83 

miles  south  of  Galveston  County,  Texas. 
Eugene  Island  Area,  Block  238,  Lease  OCS-G  0982,  62  miles 

southwest  of  Morgan  City,  Louisiana. 
East  Cameron  Area.  Block  281.  Lease  OCS-G  2050.   102 

miles  south  of  Cameron  Parish.  Louisiana. 
West  Cameron  Area,  Block  188,  Lease  OCS-G  6573,  22 

miles  south  of  Cameron  Parish.  Louisiana. 
East  Cameron  Area,  Block  240,  Lease  OCS-G  4ioi,  70  miles 

south  of  Cameron  Pansh,  Louisiana. 
South  Timbalier  Area;  Blocks  134,  135,  and  128:  Leases  OCS 
0461 .  0462,  and  0498.  40  miles  south  of  Leeville,  Louisiana. 
East  Cameron  Area.  Block  239,  Lease  OCS-G  4100,  75  miles 

south  of  Cameron  Parish.  Louisiana. 
Vermilion  Area.  Block  86.  Lease  OCS  0172,  22  miles  south  of 

Vermilion  Parish,  Louisiana. 
South  N4arsh  Island  Area,  Block  30.  Lease  OCS-G  10695.  48 

miles  south-east  of  Intracoastal  City,  Louisiana. 
Galveston  Area,  Block  465,  Lease  OCS-G  6116.  22  miles 

south  of  Matagorda  County,  Texas. 
East  Cameron  Area,  Bkx*  90,  Lease  OCS-G  8542.  33  miles 

southwest  of  Vermilion  Parish.  Louisiana. 
West  Cameron  Area,  Block  292.  Lease  OCS-G  6581,  30 

miles  south  of  Cameron  Parish,  Louisiana. 
Brazos  Area,   Block  A-20.  Lease  OCS-G  3472.  33  rnies 

southeast  of  Matagorda  County,  Texas. 
Eugene  Island  Area,  Block  107,  Lease  OCS-G  3810.  20  miles 

south  of  St.  Mary  Parish,  Louisiana. 
Eugene  Island  Area,  Bkx*  225,  Lease  OCS-G  8693.  57  mUes 

south  of  SL  Mary  Parish.  Louisiana. 
Ship  Shoal  Area.  Block  26,  Lease  OCS-G  5530.  5  mUes 

south  of  Terretxjnne  Parish.  Louisiana. 
Eugene  Island  Area.  Block  107,  Lease  OCS-G  3810,  47  miles 

south-southwest  of  Berwick.  Louisiana. 
West  Cameron  Area,  Block  180.  Lease  OCS  0763.  26  miles 

south  of  Cameron  Parish.  Louisiana. 
South  Timbalier  Area,  Block  224,  Lease  OCS-G  7775,  43 
miles  south  of  Isles  Dernieres.  Terretxjnne  Pansh.  Louisi- 
ana. 
Eugene  Island  Area.  Block  107.  Lease  OCS-G  3810,  25  ntiles 
south  of  St.  Mary  Pansh,  Louisiana. 


Date 


06/20/94 

04,'11/94 
OS'll/94 
06/28«4 
07/15/94 
05/10/94 
06/13/94 

04 '14/94 

04/11/94 

05/05/94 

06/29/94 

04/15/94 

04/1  a'94 

04/0a'94 

04/13/94 

04/28/94 

05/19-'94 

06/06/94 

06/06.«94 

06/10/94 

0527/94 

06/15.'94 

06'14,'94 

06/23/94 

06/20/94 

06/'10/94 

06/28/94 

06'17/94 

07/08/94 

07/12/94 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  abnut  EA's  and  FONSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 


the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service, 


1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 

SUPPLEMENTARY  tNFORMATION:  The  MMS 
prepare  EA's  and  FONSI's  for  proposals 
which  relate  to  exploration  for  and  the 


4Rfi3R  Federal  Register  /  Vol.  59.  No.  183  /  Thursday.  September  22.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  183  /  Thursday,  September  22,  1994  /  Notices 


48639 


4abJ8 


Federal  Register  /  Vol.  59.  No.  183  /  Thursday,  September  22.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  183  /  Thursday,  September  22,  1994  /  Notices  48639 


development/production  of  oil  and  gas 
resources  on  the  Gulf  of  Mexico  OCS. 
The  EA's  examine  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affects  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  puhiic 
notice  of  availability  of  environmental 
documents  required  under  the  NEPA 
Regulations. 

Dated:  Septemt)er  15,  1994. 
Chris  C.  Oynes, 

Acting  Hegional  Director.  Gulf  of  Mexico  OCS 
Region. 
jFR  D(x:.  94-23485  Filed  9-21-94:  8:45  ami 

BILUNG  CODE  4310-Mn-M 


INTERNATIONAL  TRADE 
COMMISSION 

Investigation  No.  731-TA-677  (Final) 

Coumarin  From  the  People's  Republic 
of  China 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigation. 

EFFECTIVE  DATE:  September  14,  1094. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Hudgens  (202-205-3189).  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SVV., 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Se<;relary  at  202-20,5-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-20.5-1895 
(N.R.l) 

SUPPLEMENTARY  INFORMATION:  On  August 
2. 1994.  the  Commission  instituted  the 
subject  investigation  and  established  a 
schedule  for  its  conduct  (59  FR  43590— 
August  24. 1994).  Subsequently,  the 


Department  of  Commerce  extended  the 
date  for  its  final  determination  in  the 
investigation  from  October  11.  1994.  to 
December  19.  1994  (59  FR  46618— 
September  9, 1994).  The  Commission, 
therefore,  is  revising  its  schedule  in  the 
investigation  to  conform  with 
Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigation  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  December  2,  1994;  the 
prehearing  conference  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
December  6,  1994;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  November  23. 1994;  the 
deadline  fot  filing  prehearing  briefs  is 
December  8.  1994;  the  hearing  will  be 
held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
December  13. 1994;  and  the  deadline  for 
filing  posthearing  briefs  is  December  21, 
1994. 

For  further  information  concerning 
this  investigation  see  the  Commission's 
notice  of  investigation  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.20  of  the  Commission's 
rules. 

Issued:  September  16,  1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

|FR  Doc  94-23383  Filed  9-21-94;  8  45  am| 
BILLING  CODE  7020-02-P 

[Investigation  No.  337-TA-315] 

Certain  Plastic  Encapsulated 
Integrated  Circuits;  Enforcement 
Proceeding;  Decision  Not  To  Review 
an  Initial  Determination  Granting 
Partial  Summary  Determination 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice. 

StJMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  7)  issued  on  August  11. 
1994,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
enforcement  proceeding. 
F0«  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 


Trade  Commission.  500  E  Street  SVV., 
Washington.  D.C.  20436.  telephone  202- 
205-3105. 

SUPP1.EMENTARY  INFORMATION:  The 
Commission  instituted  this  fonnal 
enforcement  proceeding  on  January  10, 
1994.  59  FR  3123-27  (Jan.  20,  1994). 
The  enforcement  proceeding  complaint 
was  filed  by  the  Commission's  Office  of 
Unfair  Import  Investigations  (OUII),  and 
alleges  violations  of  the  Commission 
cease  and  desist  order  and  modified 
cease  and  desist  order  issued  in  the 
underlying  investigation  against 
respondent  Analog  Devices.  Inc. 
(Analog).  The  complaint  seeks 
appropriate  sanctions  for  these  alleged 
violations.  The  parties  to  the 
enforcement  proceeding  are  OUII. 
represented  by  its  investigative 
attorneys  (lAs);  enforcement  proceeding 
respondent  Analog;  and  Texas 
Instruments.  Inc.  (TI).  the  complainant 
in  the  underlying  investigation. 

In  its  response  to  the  complaint. 
Analog  denied  that  it  violated  the  terms 
of  the  Commission's  cease  and  desist 
orders.  In  addition.  Analog  alleged 
several  affirmative  defenses,  including: 
waiver  against  the  Commission, 
equitable  estoppel  against  the 
Commission,  and  Commission  action 
that  is  arbitrary,  capricious,  an  abuse  of 
discretion,  and  contrary  to  law. 

On  June  28.  1994.  Analog  filed  a 
motion  for  summary  determination 
seeking  termination  of  the  enforcement 
proceeding  on  the  grounds  that  there  are 
no  genuine  issues  of  disputed  facts.  The 
lAs  and  TI  filed  responses  in  opposition 
to  Analog's  motion  for  summary 
determination.  The  LAs  also  filed  a 
cross-motion  for  partial  summary 
determination  with  respect  to  Analog's 
affirmative  defenses.  TI  supported,  and 
Analog  opposed,  the  lAs'  cross-motion. 

On  August  22,  1994  the  ALJ  issued  an 
order  (Order  No.  7)  denying  Analog's 
motion  for  summary  determination,  and 
an  ID  granting  the  lAs"  cross-motion  for 
partial  summary  determination 
regarding  Analog's  affirmative  defenses. 
Analog  petitioned  for  review  of  the  ID 
granting  the  lAs'  cross-motion,  and  the 
lAs  and  TI  filed  responses  in  opposition 
to  Analog's  petition.  Analog  also 
requested  oral  argument  on  its  petition. 
The  Commission  denied  that  request. 
See  19  CFR  210.56(a)  (1994). 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  §  1337,  and  §  210.53 
of  the  Commission's  interim  Rules  of 
Practice  and  Procedure.  19  CFR  210.53 
(1994). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 


enforcement  proceeding  are  or  will  be 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  pjn.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  D.C.  20436, 
telephone  202-205-2000  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  September  13, 1994. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary: 

IFR  Doc.  94-23381  Filed  9-21-94:  8:45  am] 
BILLING  CODE  702<M»-P 


[investigations  Nos,  731-TA-720  and  721 

(Preliminary)] 

Wheel  Inserts  From  the  People's 
Republic  of  China  and  Taiwan 

AGENCY:  International  Trade 
Commission. 

ACTION:  Institution  and  schediding  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-720  and  721  (Preliminarv)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  witli 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China  and  Taiwan  of 
wheel  inserts,^  provided  for  in  , 

subheading  8708.70.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 


■  Also  known  as  lug  bole  inserts  or  insert 
bushings,  wheel  inserts  are  steel,  aluminum,  brass, 
or  zinc  devices,  usually  circular  in  form  with  a 
round  hole  through  the  ceirter,  that  are  inserted 
through  the  stud  holes  of  aluminum  and  alloy 
wheels  uaed  oa  euiomobiles.  trucks,  vans,  buses,  or 
trailers.  The  term  "wheel  inserts"  does  not  include 
washers  or  wheel  spacers,  which  are  not  inserted 
through  a  studhole.  The  subject  wheel  inserts  may 
or  may  not  have  a  surface  coating  and  may  or  may 
not  be  heat-treated.  The  surface  coating  could 
include  chrome  plating,  nickel  plating,  zirK  plating 
(with  or  without  wax  coating),  oxide  coating,  and 
powder  coating.  Wheel  inserts  are  produced  in  a 
variety  of  sizes  depending  on  the  type  of  wheel  and 
the  size  of  tbe  stud  hole  into  which  they  art 
inserted;  the  shape  of  the  iAsert  interface  nwbe 
spherical  (called  a  ball  seat]  or  conical  to  Tit  the  lug 
nut  or  wheel  lock  which  is  attached  to ihe  stud. 


in  45  days,  or  in  this  case  by  October  31 . 
1994. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  15, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar\'  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  tenninal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 

SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  September  15, 1994,  by  Consolidated 
International  Automotive,  Inc.,  Los 
Angeles,  CA. 

Participation  in  the  Investigatirats  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
vnll  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  SerMce  List 

Pursuant  to  §207. 7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register,  A 


separate  service  list  will  be  maintained 
by  the  Secretarv-  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  October  6.  1994,  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Man  Messer 
(202-205-3193)  not  later  than  October 
4, 1994.  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
vsdthin  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
October  12, 1994,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6,  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
ser\'ed  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  sen'ice  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretan*  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Audiority  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  .\ci 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  September  16, 1994 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  94-234«8  Filed  9-21-94.  B:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docnel  No  32555) 

Gregory  B.  Cunditf — Continuance  In 
Control  Exemption— Rio  Valley 
Switching  Company 

Gregory  B.  Cundiff  has  Tiled  a  notice 
of  exemption  to  continue  in  c;ontrol  of 
Rio  Valley  Switching  Company  (RVSC:). 
upon  RVSC  becoming  a  class  III  rail 
carrier. 

RVSC,  a  noncarricr.  has  concurrently 
filed  a  notice  of  exemption  in  Finance 
Docket  No.  32554,  Rio  Valley  Switching 
Company — Operation  Exemption — Rio 
Valley  Railroad.  Inc..  to  operate  a  total 
of  49. 1 2  miles  of  rail  line  leased  by  Rio 
Valley  Railroad.  Inc.  (RVRl).  and  owned 
by  Missouri  Pacific  Railroad  Company, 
all  in  the  State  of  Texas.  That  exemption 
was  expected  to  be  consummated  on  or 
after  August  30.  1994. 

Mr.  Cundiff  controls  several  existing 
class  III  rail  carriers:  (1)  Crystal  City 
Railroad.  Inc.  (CCRI)  and  Texas  Railroad 
Switching.  Inc.  (TRSI),  which  operates 
approximately  55  miles  of  CCRl's  rail 
line  between  Gardendale.  TX.  and 
Carrizo  Springs.  TX;  (2)  Railroad 
Switching  Service  of  Missouri.  Inc. 
(RSSM).  which  operates  approximately 
4  miles  of  rail  line  in  the  St.  Louis.  MO, 
switching  district,  and  (3)  Lone  Star 
Railroad.  Inc.  (LSRI)  and  Southern 
Switching  Company  (SS('),  which 
operates  143.3  miles  of  LSRls  rail  line 
between  Abilene  and  Wichita  Falls. 
TX.« 

Mr.  Cundiff  indicates  that:  (1)  the  rail 
lines  operated  by  RVSC  and  the  other 
class  in  rail  carriers  do  nut  connect  with 
each  other;  (2)  the  continuance  in 
control  is  not  a  part  of  a  series  of 
anticipated  transactions  that  would 
connect  the  railroads  with  each  other  or 
any  other  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier  The  transaction 
therefore  is  exempt  from  the  prior 
approval  requirements  of  49  II.S.C. 
11343  .Vfe49CFR  1180.2(d)(2). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 


'  Mr  Cun<iil^^  lonlrol  ot  lhi»<i«  <  ,«f  rmri  w»%  ihn 
lubjotl  of  notices  of  exempt  ion  ( 1 1  (,rrKi)ry  U 
Cundiff— Control  Ewmption — Hailn>ad  S*t ili  hiiig 
Servicif  of  Mitioun.  Inc  .  Tf-xas  Hailrr>arl  Switthinn. 
Inc  .  and  Crystal  City  Railroad,  //n     Kinani  o  DiMlirl 
No.  31817  (IC;(:  wrved  Feb.  6,  1991).  for  K.s.SM. 
TRSI.  end  COU:  (2)  Cn^ory  B  Cundiff- 
Conlinuancf  in  Control  hx^niftion — Hut  Valhy 
Aoj/rood. /nc.  Finance  UoLket  No   i^^b2  (UX 
larvad  ^4ar  17.  1993).  for  KVRI.  and  (J)  Crrgnry  B 
Cundiff — ContiDuancr  in  Control Exiinplion — Lonf 
Star  Railroad.  Inc  and  Southern  Sh  id  /ii/i/i 
Company.  Kirjance  Docket  No  32S01  lli:<'  wrved 
May  27.  19»4).  for  LSKI  and  SSC 


conditions  set  forth  in  New  York  Dock 
Rv — Control — Brooklyn  Eastern  Dist.. 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
dt  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filled 
with  the  Commission  and  sened  on: 
Thomas  F.  McFarland,  )r.,  20  North 
Wacker  Drive.  Suite  3118,  Chicago.  IL 
60606. 

l><ided.  September  15,  1944. 

By  the  Commission.  David  M.  Koiisi  hnik. 
I)ire(.tor,  Office  of  Proceedings 

Vamon  A,  Willians. 

.■\cting  Secretary. 

jFR  [)oc    94-23452  Filed  9-21-94:  8  45  ami 

BN-UNO  cooe  7e36-«1-« 

[Finance  Docket  No.  32554J 

Rio  Vailey  Switching  Company- 
Operation  Exemption — Rio  Valley 
Railroad.  Inc 

Rio  Valley  Switching  Company 
(RV5»C"),  a  noncarrier.  has  filed  a  notice 
of  exemption  to  operate  49.12  miles  of 
rail  line  leased  by  Rio  Valley  Railroad. 
Inc.  (RVRI),  from  Missouri  Pacific 
Railroad  Company  (MP).'  The  involved 
MP  segments  include:  (1)  The  Mission 
Industrial  Lead  track  extending  41  miles 
iMtween  milepost  1.0.  near  Harlingen. 
and  milepost  42.0.  near  Mission,  TX: 
and  (2)  the  Hidalgo  Industrial  Lt^ad  track 
extending  8.12  miles  between  milepost 
0.0,  near  Mission,  and  milepost  8  12, 
near  Hidalgo,  TX  RVSC  will  replace 
RVRl,  which  has  been  operating  the 
lines,  and  will  become  a  class  111  rail 
carrier.  The  parties  expected  to 
consummate  the  proposed  transaction 
on  or  after  August  30,  1994.  the  effective 
date  of  the  notice. 

This  proceeding  is  related  to  Finance 
Du<;kt!t  No.  32555,  Gregory  B  Cundiff— 
Continuance  in  Control  Exemption — Rio 
Valley  Switching  Company,  wherein  Mr. 
Cundiff  has  concurrently  filed  a  notice 
of  exemption  under  1180  2!d)(2)  to 
/:oniinue  in  control  of  RVSt;  and  several 
other  class  III  rail  carriers  upon 
consummation  of  the  transat  tion 
described  in  this  notice. 

Any  comments  must  be  filed  with  the 
(Commission  and  ser\ed  on:  Thomas  F. 
McFarland,  Ir..  20  North  Wacker  Drive. 
Suite  3118.  Chicago,  IL  60606 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 


is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  Septemt)er  15.  1994. 

By  the  Commission,  David  M  Konst  hnik. 
Diret  lor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  .SpfTefory. 

jFR  r>o<    94-23451  Filed  9-21-94;  8  4:i  iim| 
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'  RVRl  nied  a  notice  of  nxempliun  for  Ms  Imm' 
of  ifio  MP  line*  in  Rio  Volley  Railroad,  liti  — Uvfp 
and  Dprralion  Exemption — Musouii  Po<  i/ic 
Railtoad  Company.  Finance  Dm  knl  No   I22i>l.  |1C(^ 
vni'd  M^r   17.  1993). 


DEPARTMENT  OF  JUSTICE 

Notice  ot  Lodging  of  Consent  Decree 
Pursuant  To  the  Clean  Air  Act 

In  accordance  with  DepartmtMilal 
policy.  28  CFR  50.7.  notice  is  herehy 
given  that  a  proposed  consent  decree  in 
United  States  v.  Atlantic  Refining  and 
Marketing  Co.,  Inc.,  and  Sun  Co..  Inc.. 
(R6-MI,  Civil  Action  No.  94-5482.  was 
lodged  on  September  7,  1994.  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
consent  decree  addresses  alleged 
violations  of  Sections  301  and  402  of  the 
Clean  Water  Act.  33  U.S.C.  §§  1311  ami 
1342.  which  occurred  at  the 
Philadelphia.  Permsylvania  oil  refiner\- 
owned  by  Atlantic  Marketing  and 
operated  by  Sun  Co..  Inc..  R&M.  Both 
entities  are  subsidiaries  of  Sun 
Company,  Inc.  S|>ecifically.  the 
defendants  allegedly  violated  several 
parameters  of  the  National  Pollutant 
Discharge  Elimination  System 
(•  NPDES  •)  permit  for  the  Philadelphia 
refinery.  The  parameters  allegedly 
violated  include  those  for  total 
suspended  solids,  oil  and  grease,  total 
chromium,  hexavelant  chromium, 
biochemical  oxygen  demand,  phenolir.s, 
ammonia  (as  nitrogen),  zinc,  and  pH 
Allegedly,  the  violations  included 
eleven  bypasses  of  untreated  water  to 
the  Schuylkill  River. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  lie 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  Atlantii 
Refining  ai,d  Marketing  Co..  Inc.,  and 
Sun  Co.,  Inc.  (R&M).  DOJ  Ref.  «9(>-5- 
1-1  5056. 

The  proposed  consent  decree  may  tx! 
examined  at  the  office  of  the  United 
.States  Attorney.  615  Chestnut  Street. 
13th  Floor,  Suite  1300,  Philadelphia. 
Pennsylvania  19106;  the  Region  III 


Office  of  the  Environmental  Protection 
Agency.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor.  Washington. 
DC.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $8.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
)oel  M.  Gross, 

Acting  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Saturcl  Resources  Division. 
IFR  Doc.  94-23406  Filed  9-21-94:  8:45  am] 
SILLINO  COOE  4410-01-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  To  the  Resource 
Conservation  and  Recovery  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7. 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Great 
Lakes  Castings  Corp.,  Civ.  No.  1:92-CV- 
645,  was  lodged  with  the  United  States 
District  Court  for  the  Western  District  of 
Michigan,  on  September  7.  1994.  The 
action  was  brought  against  defendant 
pursuant  to  the  Resource  Conservation 
and  Recovery  Act  ("the  Act")  for 
penalties  and  injunctive  relief  as  a  result 
of  defendant's  treatment,  storage,  or 
disposal  of  hazardous  waste  at  its 
facility  in  Ludington,  Michigan,  without 
a  permit  or  interim  status  under  the  Act. 
and  defendant's  failure  to  satisfy  the 
financial  responsibility  requirements  of 
the  Act  and  its  implementing 
regulations.  The  decree  requires 
defendant  to  pay  a  civil  penalty  of 
$350,000  to  the  United  States  The 
injunctive  relief  originally  sought  by  the 
filing  of  this  action  was  satisfied  when 
the  Environmental  Protection  Agency, 
in  January  1994,  approved  the 
defendant's  certification  of  the  closure 
of  the  surface  impoundments  that  were 
the  subject  of  the  Complaint. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  D.C.  20530.  All  comments 
should  refer  to  United  States  v.  Great 
Lakes  Castings  Corp..  D.J.  Ref.  90-7-1- 
668. 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Michigan,  Gerald  R.  Ford  Federal 
Building,  110  Michigan  Street,  N.W., 
Room  399,  Grand  Rapids,  Michigan, 
49503.  at  the  Region  V  office  of  the 
Environmental  Protection  Agency.  77 
West  Jackson  Boulevard,  Chicago. 
Illinois.  60604,  and  at  the  Consent 
Decree  Library,  1120  G  Street.  N.W.,  4th 
floor,  Washington.  D.C.  20005,  202- 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$1.75  for  the  decree  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  v.  Great  Lakes  Castings  Corp.,  D.J. 
Ref.  90-7-1-668. 
Joel  Gross, 

Acting  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  94-23407  Filed  9-21-94:  8:45  ami 
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Notice  of  Lodging  of  Ccrsent  Decree 
Pursuant  To  tne  Clean.  Water  Act 

In  accordance  with  Depart^mental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Borough  of  Schuylkill, 
et  al..  Civil  Action  No.  91-5740,  was 
lodged  on  Sept.  1. 1994  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Pennsylvania.  The  Consent 
Decree  settles  an  action  brought  under 
the  Clean  Water  Act  (the  "Act"),  33 
U.S.C.  §  1251.  et  seq..  seeking  an 
injimction  and  civil  penalties  for 
defendants'  violations  of  The  Act  and 
the  defendants'  National  Pollution 
Discharge  Elimination  System  permit 
for  operation  of  the  Schuylkill  Haven 
sewage  treatment  plant.  Pursuant  to  the 
Consent  Decree,  defendants  have  agreed 
to  pay  a  civil  penalty  of  $15,000  and  to 
undertake  construction  of  additional 
treatment  facilities  that  will  bring  the 
plant  into  compliance  with  the  Act  and 
the  permit  by  June  1,  1995. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fi-om  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Borough 
ofSchuvlbill  Haven,  et  al..  DOJ  Ref. 
#90-5-1-1-3721. 


The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  615  Chestnut  Street, 
Twelfth  Floor,  PA  19106;  and  at  the 
Consent  Decree  Library',  1120  G  Street. 
NW.,  4th  Floor,  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  Gross. 

Acting  Chief,  Environment  Enforcement 
Section,  Environmental  and  Satural 
Resources  Division. 
IFR  Doc.  94-23408  Filed  &-21-y4;  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  To  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Sun  Companv,  Inc. 
(RB-M),  Civil  Action  No.  94-5481.  was 
lodged  on  September  7,  1994,  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  The 
consent  decree  addresses  violations  of 
Sections  307  and  390  (b)  and  (d)  of  the 
Clean  Water  Act  (the  "Act").  33  U.S.C. 
1317  and  1319  (b)  and  (d),  against  Sun 
Company,  Inc.  (R&M)  ("SLTN")  the 
owner  and  operator  of  a  petroleum 
refinery  in  Marcus  Hook,  Pennsylvania. 
The  United  States  has  alleged  that  SUN 
violated  the  Act  by  discharging 
pollutants  from  its  Marcus  Hook  facility 
into  the  Delaware  County  Regional 
Water  Control  AuthorityC'DELCORA  "), 
a  publicly-owned  treatment  works 
("POTW")  located  in  Chester. 
Pennsylvania  in  violation  of  the 
pretreatment  requirements  applicable  to 
such  discharges  under  Section  307  of 
the  Act.  33  U.S.C.  1317,  and  further  for 
causing  DELCORA  to  violate  effiuent 
limits  imposed  by  its  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  permits,  issued  pursuant  to 
Section  402  of  the  Act,  33  U.S.C.  1342. 
In  addition  to  several  "pass-through  " 
incidents,  SUN  allegedly  violated  on 
numerous  occasions  regulatory  limits 
for  oil  and  grease  and  ammonia 
nitrogen,  and  permit  limits  for  Total 
Suspended  Solids.  BOD5,  pH,  benzene, 
and  phenol. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 


IHi, 


Feder.il   Register   /  Vn!    59.   No     1H3  /  Thursday.  Senfember  22,   1994   /  Noftcrs 


Federal  Register  /  Vol.  59,  No.  183  /  Thursday,  September  22,  1994  /  Notices 


48643 


4HH42 


Fedpral   Rp^istpr  /  Vol    59.  No    183  /  Thiirs<i«v.  .Sfptembor  22.   1«W4   /  Notures 


Federal  Register  /  Vol.  59,  No.  183  /  Thursday,  September  22,  1994  /  Notices  48643 


I  uiiMUil  iltn.itt?   (iitiiiiticul.s  slioiiitl  U' 
adtln.>ssvd  to  the  Assistant  Altorni'y 
General  for  the  Environmeni  and 
Natural  Resources  Division.  Di^purtinunt 
of  Justice.  VVasJiinj^ton.  DC  20') .JO.  and 
should  refer  to  ( 'nifed  Slatrs  \    Sun  Co.. 
Inc  IlifrStj.  IXJI  Ref.  »*J()-5-l-l-4140. 
The  propos«;d  rousent  tle<  n'e  may  h*> 
examined  at  the  ufTiijp  of  the  \  'nited 
Stales  Attorney.  615  Chestnut  .SiriH't. 
13th  FI(K)r.  Suite  tJim,  I'hil.id.lphia 
Life  Huildinx.  Philadelphia 
Pennsylvania  19106;  the  Ri'kiou  111 
Office  of  the  Environmental  l'ro!e<.tion 
Agenc  y.  841  Chestnut  Uuildiii^;. 
Philadelphia.  Pennsylvania  l«H()7,aiid 
at  the  t  nnsent  Decree  Lihrar\ .  1 120  G 
Street.  \.W  .  4th  Floor.  WashiDnlon. 
DC.  2000.S.  (202)  624-0802   A  c  opy  of 
the  proposetl  consent  dw.ree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Libnirv.  1 120  (;  .Slreel. 
N.W  .  4lh  Floor.  Washin^ton.  U  C 
20005  In  requesting  a  copv  pl'-ase  rcf«?r 
to  the  n.>t«Tenccd  case  and  eui  lose  a 
chefJk  in  the  amount  of  $<)  ()0  (25  (»nts 
per  paRe  roprodudion  costs)  n.ivable  to 
the  Consent  De«  roe  l.d>rar\ 
|mI  M.  GroM. 

Acting  Hfi'lion  Chwf.  EnvirvniiH-nlnl 
Enforcftrtrnl  St^-lion.  Envimnntrnt  and 
NalumI  Hfsourrfs  Division 
|FR  D(M    94-2  1409  Filed  «-;il-«M  H  45  ami 
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Notlc«  of  Lodging  of  Consent  0«cr8« 
Pursuant  To  the  Clean  Air  Act 

In  accordance  with  Di'parlmental 
policy.  28  CFR  50.7.  and  pursuant  to 
Section  113(k)  of  theClr.m  Air  Act.  42 
II  S.C.  §  7413(g).  notice  is  her»?l)y  given 
that  a  proposed  consent  decree  in 
Unitpd  States  v.  Sun  Companv.  Inc  (R 
Br  Ml.  Civil  Action  No.  94-54H.J,  was 
logwed  on  September  7.  19't4  with  the 
United  States  District  C^urt  for  the 
Eastern  District  of  Pennsylvania 

The  proposed  consent  def  re*-  was 
lodged  simultaneously  with  the  filing  «)f 
the  coniplamt  in  this  action    The 
complaint  and  proposed  cons(uit  dtn  rec 
concern  violations  of  the  Clean  Air  Act. 
42.  use.  S  7401  et  seq  (the  Ar  f  ).  and 
National  Emission  Stan<iard  for 
Hazardous  Pollutants  for  Benzene 
Emissions  from  Benzene  Transfer 
Hi  s.  40  CFR  Part  61.  Subpart  BB 

(   .  Transfer  NESMAP'I. 

pmimilgated  under  Section  1 1 2  of  the 
Act.  as  amended.  42  US  C.  §  7412,  at 
the  defendant's  oil  refining  fa<  ility 
located  in  Mart  us  Hook.  PennsyKania 
The  complaint  alU*ges  that  the 
defendant  failed  to  complete 
construction  of  a  benzene  vapor 
recovery  system  and  come  into 
rnmpliance  with  the  Benz<*ne  Transfer 


Ni'..snAi'  uulil  ap^ifuxiiuati'iy  lUiir 
nuuiths  after  the  deadlines  eslablishetl 
in  a  compliance  waiver  EPA  granted  to 
defendant,  pursuant  to  40  CFR  61.10,  for 
defendant's  Mart:us  HiMik  facility.  The 
proposini  consent  dt»cree  requin*s 
defendant  to  comply  with  the  Act  and 
the  Benzene  Transfer  NHSHAP  in  its 
future  operations  at  the  Marcus  Hook 
facility,  and  to  pay  a  $11)0.230  civil 
jwrnally. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  propoM-d 
«:onsent  decree.  Cximiuents  should  be 
addres.sed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resoun:es  Division,  Department 
of  Iusti(  e.  Washington,  D.C,  20530.  and 
should  refer  to  United  Staffs  v.  Sun 
Cowponv.  Inc.  (H.  6-  Ml  (ED  Pa).  DO| 
Ref  #S»0.-5-2-l-1731. 

The  proposed  consent  »le<  ree  may  b«» 
examined  at  the  offii  e  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1300,  Philadelphia,  Pennsylvania 
19106:  the  Region  III  Office  of  the 
Environmental  Prot»^.tion  Agency.  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107:  and  at  the  Cxmsent 
Decree  Library.  1120  G  Street.  N,W..  4th 
Fl(Mir,  Washirigton.  DC  20005.  (202) 
624-0892.  A  copy  of  the  proprjsed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
De<:ree  Librarv.  1120  G  Street,  N,W  .  4th 
Floor.  Washington,  DC  20005  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  «  hfKrk  in 
the  amount  of  $2.75  (25  cents  per  page 
repro<luction  costs),  payable  to  the 
Cons«!nt  I>»cree  Library 
|ohn  C.  Cruden, 

I'.hiff.  Environmental  Enforcement  Section, 
Envimnment  and  SatumI  Renounes  Division. 
IFR  D<K    04-23410  Filed  «*-21-94;  «  45  am) 
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Antitrust  Division 

United  States  v.  MCI  Communications 
Corporation  and  BT  Forty-Eight 
Company  ("Newco  ');  Public 
Comments  and  Response  on  Proposed 
Final  Judgment 

Pursuant  to  the  antitrust  Prinedures 
and  P.-nalties  Ac1.  15  U  S  C.  lfa(b)-{h). 
the  L'nited  States  of  America  hereby 
publishes  iMdow  the  comments  received 
on  the  proposed  Final  Judgment  in 
I  'nitfd  States  v.  MCI  Comntunications 
Corporation,  at  al.  Civil  Action  No,  94- 
1317.  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia, 
together  with  the  United  States' 
response  to  the  comments. 


(.opies  ol  tlic  i.oiiiiiients  and  n;spiiii.si 
are  available  for  inspection  in  Room 
32!»5  of  the  ,\ntitrust  Division.  U.S. 
f>i^piirtment  of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue  N.W., 
Washington,  DC.  20530  (202-514-24H1) 
and  at  the  office  of  the  Clerk  of  the 
United  .Stales  District  Court  for  the 
District  of  Columbia.  United  Slates 
Courthouse,  Third  Street  and 
Constitution  Avenue  N.W..  Washington. 
D.C  20001 

t'/onstani^  K.  Robinson, 
Director  of  Operations.  Antitrust  Divisioi. 

(^mm«*nN  Ri>lalint;  to  Prnpos«*d  Final 
|ud>>mi>nl  and  Response  nf  the  l'nited  State> 
to  (^mmenta 

t'niled  Stales  (if  .America.  Plaintiff,  v,  MQ 
(Minmunuulions  Corporation  and  BT  Foily 
Eight  Comitany  ("Sf^-Co"):  Defendants 

(Civil  Al  tion  No  94-1317  (TFH)] 

Pursuant  to  Seriion  2(b)  of  the  Antitrust 
Pro»sjdures  and  Penalties  Act  (15  U.S.C 
lb(b)-<h!)  ("APPA").  the  United  States  of 
America  hereby  files  the  public  comments  il 
has  rweived  relating  to  the  proposed  Final 
Judgment  in  this  ( ivil  antitrust  proceedmg, 
and  herein  responds  to  the  public  comments 
The  United  States  has  carefully  reviewed  the 
public  mmments  on  the  proposed  Final 
judgment  and  remains  convinced  that  entry 
of  the  proposed  Final  ludgment  is  in  the 
public  interest 

/  Bac.kf^round 

This  action  was  commenced  on  June  15, 
1994,  when  the  United  States  filed  a  civil 
antitrust  cximplaint  under  Section  15  of  the 
Clayton  Art.  as  amended,  15  U.S.C  25. 
alleging  that  the  proposed  acquisition  of  a 
20%  equity  interest  in  MCI  CommunirJitions 
Corporation  ("MCI  ')  by  British 
Teleconununications  pic  ("BT"),  and  the 
proposed  format  ion  of  a  joint  venture 
ijetwwn  MCI  and  BT  to  provide  international 
enhanced  telecommunications  servires, 
would  violate  .Section  7  of  the  Clayton  Ai  t 
as  amended.  15  U.S.C  18,  by  lessening 
lompetition  in  the  markets  for  global 
seamless  telecommunications  services  and 
for  international  telecommunications 
services  between  the.tlnited  States  and  the 
United  Kingdom 

On  the  same  date,  the  United  Slates 
submitted  a  proposed  Final  Judgment,  a 
Competitive  Impact  Statement,  and  a 
Stipulation  signed  by  the  defendants 
c  onsenting  to  entry  of  the  proposed  Finsil 
[udginent  The  proposed  Final  ludRmniit 
contains  terms  and  conditions  safeguarding 
against  discriminatory  and  other 
anticompetitive  practices  that  would  favor 
the  defendants  over  competing  United  .StHiei- 
pmvid»jrs  of  international 
telerommunif  aliens  services  and  hann 
<  ompetition  The  Competitive  Impact 
.Statement  explains  the  basis  for  the 
(ximplaint  and  the  reasons  why  entry  of  the 
proposed  Final  Judgment  would  be  in  the 
public  interest.  In  the  Stipulalion,  defendaiittt 
and  the  United  Stales  consent  to  entry  nl  the 
propo<M»d  Final  lodgment  by  the  Court  after 


completion  of  the  procedures  required  by  the 
APPA. 

n 

Compliance  With  the  APPA 

The  APPA  requires  a  sixty-day  period  for 
the  submission  of  public  comments  on  the 
profiosed  Final  Judgment,  15  U.S.C.  16(b).  In 
this  case,  the  sixty-day  comment  period 
commenced  on  June  27. 1994,  and 
temiinaled  on  August  26. 1994.  During  this 
period,  the  United  States  received  comments 
by  one  competitor  of  MCI  and  BT  relating  to 
the  proposed  Final  Judgment.'  The  United 
States  responds  herein  to  those  comments. 
Upon  publication  in  the  Federal  Register  . 
these  comments  and  the  following  response 
of  the  United  States  to  these  comments, 
pursuant  to  15  U.S.C.  16(d)  of  the  APPA.  the 
procedures  required  by  the  APPA  prior  to 
entry  of  the  proposed  Final  Judgment  will  be 
completed,  and  the  Court  may  enter  the 
proposed  Final  Judgment,  The  United  States 
will  move  the  Court  for  entry  of  the  proposed 
Final  Judgment  after  the  public  comments 
and  this  response  of  the  United  States  have 
been  published  in  the  Federal  Register. 

m 

Response  to  Public  Comments 

The  only  comments  received  by  the  United 
States  were  filed  by  ACC  Global  Corporation 
("ACC"),  one  of  the  companies  recognized  by 
the  United  States  and  the  defendants  in  the 
Stipulation  as  a  competitor  entitled  to  receive 
information  concerning  the  defendants, 
under  the  provisions  of  the  proposed  Final 
judgment.  ACC  is  a  resale  provider  of 
international  telecommunications  services  in 
the  United  States,  and  one  of  its  subsidiaries 
has  received  a  license  to  provide 
international  simple  resale  services  in  the 
United  Kingdom.  ACC  does  not  oppose 
prompt  resolution  of  this  matter  through  a 
consent  decree,  and  indeed  it  considers  the 
transparency  requirements  in  Section  II. A  of 
the  proposed  Final  Judgment  as  "of  vital 
imp>ortance  in  ameliorating  the  potential 
anticompietitive  impact  of  the  agreements 
that  gave  rise  to  the  complaint  filed  by  the 
DOJ  in  this  matter,"  ACC  Comments  at  2. 
These  transparency  requirements.  ACC 
states,  provide  "substantial  protection  to 
Competitors  such  as  ACC"  because  they 
ensure  the  availability  of  evidence  that  can 
be  used  in  enforcement  proceedings  under 
the  decree,  or  in  proceedings  before  the 
Federal  Communications  Commission  and 
British  regulatory  authorities.  Id.  at  3,  ACC's 
concerns  pertain  solely  to  two  limited 
aspects  of  the  transparency  provisions,  which 
it  recommends  be  clarified  or  modified.  After 
consideration  of  ACC's  comments,  the  United 
States  is  of  the  view  that  neither  of  the 
modifications  recommended  by  ACC  are 
necessary  to  achieve  the  competitive 
purposes  of  the  proposed  Final  Judgment. 

A.  Provision  of  Information  Directly  to 
Compietitors 

First.  ACC  contends  that  the  information  to 
be  disclosed  by  defendants  under  Section 
II.  A  should  be  provided  by  defendants 
simultaneously  both  to  compietitors  and  to 


'  These  comments  are  attached  as  Exhibit  A. 


the  Department  of  Justice,  rather  than  being 
submitted  first  to  the  Department  and  then 
being  furnished  by  the  Elepartment  to 
qualified  competitors,  as  the  proposed  Final 
Judgment  now  specifies.  Although  ACC 
recognizes  that  it  is  qualified  to  receive  the 
information  from  the  Department,  and  does 
not  suggest  that  it  would  be  refused  access, 
it  believes  that  for  the  defendants  to  provide 
the  information  directly  to  the  competitors 
would  involve  only  a  "slight  incremental 
burden."  would  facilitate  monitoring  by 
competitors,  and  would  relieve  the 
Department  of  the  "burden  of  handling  the 
distribution  function,"  ACC  Comments  at  3. 

The  pnxedure  for  providing  information 
from  defendants  to  their  competitor  through 
the  Department,  as  described  in  Section  IV. E 
of  the  proposed  Final  Judgment  and  the 
Stipulation,  was  developed  in  response  to  the 
concerns  of  defendants  that  they  not  be 
required  to  disclose  to  the  public  at  large,  or 
to  competitors  for  use  in  the  marketing  and 
sales  of  their  services,  information  that  may 
be  competitively  sensitive.  The  provision  of 
this  information  to  competitors,  as  ACC 
appreciates,  is  intended  to  aid  in  detecting 
discriminatory  or  other  anticompetitive 
conduct  and  making  appropriate  complaints 
to  government  authorities. 

While  the  United  States,  in  the 
circumstances  of  this  case,  accepted  that 
some  protection  against  general  public 
disclosure  of  the  defendants'  information 
should  be  provided,  it  opposed  allowing  the 
defendants  to  have  any  role  in  screening  their 
comf)etitors  and  determining  which  ones 
would  have  accress  to  the  information,  or 
being  able  to  influence  the  timing  of  such 
access.  The  United  States  was  reasonably 
concerned  that  the  defendants  would  have 
incentives  to  frustrate  and  delay  access  to 
their  information  by  competitors,  and  might 
impose  unreasonable  confidentiality 
restrictions  that  would  discourage 
competitors  from  availing  themselves  of 
access  to  the  information,  were  they  assigned 
the  responsibility  of  disseminating  the 
information  to  competitors  directly. 

ACC's  proposal,  if  adopted,  could  have  the 
unintended  consequence  of  impairing  rather 
than  facilitating  monitoring  of  defendants  by 
their  competKors,  and  could  impose  the 
additional  burden  on  the  Department  of 
refereeing  disputes  over  access  procedures 
between  defendants  and  firms  such  as  ACC. 
There  is  no  reason  for  ACC  to  be  concerned 
that  the  Department  will  postpone 
dissemination  of  the  information  that  it 
receives  from  defendants.  Rather,  qualified 
competitors  such  as  ACC  that  enter  into  a 
simple  form  confidentiality  agreement  with 
the  Department  and  abide  by  the  agreement 
will  be  sent  promptly  copies  of  any 
information  furnished  by  defendants 
pursuant  to  Section  II.  A  of  the  Final 
judgment,  following  the  Department's  receipt 
of  the  information. 

B.  Waiver  of  Transparency  Requirements 
by  the  United  States 

Second,  ACC  objects  to  the  provision  in 
Section  II. A  that  would  allow  the  United 
States  to  waive  compliance  with  the 
transparency  requirements,  in  whole  or  in 
part,  through  written  notice  to  defendants 
and  the  Court.  ACC  believes  that  giving  the 


United  States  discretion  to  waive  the 


transparency  requirements  without  prior 
public  notice  and  comment  and  approval  by 
the  Court  would  "defeat  the  purpose  of  the 
Tunney  Act."  AtX  Comments  at  4,  and  could 
lead  to  the  United  States  vitiating  the  decree, 
whether  intentionally  or  unwittingly  due  to 
lack  of  the  knowledge  of  the  industry 
possessed  by  defendant's  competitors. 

The  transparency  requirements  are  the 
most  detailed  and  complex  substantive 
provisions  of  the  proposed  Final  Judgment, 
and  therefore  the  most  likely  to  be  affected 
by  regulatory  changes  in  the  United  States 
and  the  United  Kingdom  as  well  as 
marketplace  developments.  They  have  been 
designed  to  be  consistent  with  existing 
regulatory  requirements  in  both  countries, 
and  they  do  not  conflict  in  any  way  with  the 
additional  obligations  recently  imposed  by 
the  Federal  Communications  Commission  as 
a  precondition  to  its  approval  of  the 
transactions  between  BT  and  MCI.  following 
the  filing  of  the  proposed  Final  Judgment 
with  the  Court. 2 

It  remains  possible,  however,  that  future 
actions  by  telecommunications  regulatory 
authorities  in  the  United  States  or  the  United 
Kingdom  could  give  rise  to  conflicts  with  the 
Final  Judgment,  or  that  some  of  the 
transparency  provisions  could  become 
unnecessary  as  the  result  of  regulatory 
decisions  or  significant  changes  in  the 
competitive  environment  in  the  United 
Kingdom  affecting  international 
telecommunications.  Accordingly,  the 
propKDsed  Final  Judgment  was  drafted  to 
provide  some  flexibility  for  limited 
adjustments  without  unduly  burdening  the 
Court,  The  United  States  agreed  to  include  in 
the  profiosed  Final  Judgment  language  giving 
it  authority,  upon  express  written  notice  to 
defendants  and  to  the  Court,  to  waive  the 
transparency  requirements  in  whole  or  in 
part  without  a  prior  public  comment  process 
or  formal  approval  by  the  Court,  This  will 
enable  the  United  States  to  respond  rapidly 
to  changing  conditions  that  affect  the 
enforcement  and  usefulness  of  these 
requirements. 

The  United  States  would  not.  of  course,  be 
obliged  to  waive  any  of  the  transparency 
requirements  merely  k>ecause  a  reijuiatory 
agency  adopted  similar  obligations  for 
defendants,  or  took  action  giving  rise  to  a 
conflict  with  the  defendants'  decree 
obligations.  Nor  would  a  decline  in  BT's 
market  shares  or  other  changes  in  its 
compietitive  position  necessarily  warrant 
modification.'  The  United  States  would. 


■^  In  re  Request  of  MCI  Communications 
Corporation  landl  British  Telecommunications  pic 
Joint  Petition  for  declaratory  Ruling  Concerning 
Section  310lbll4)  and  (dl  of  the  Communications 
Ad  of  1934.  as  amended.  File  No.  I-S-P-93-013. 
FCC  94-188  (released  July  25.  1994). 

'Infonnation  disclosed  in  BT's  most  recent 
public  report  for  1994,  which  the  United  States 
obtained  after  the  filing  of  the  Complaint  and 
proposed  Final  Judgment,  indicates  that  BT's 
current  market  shares  are  no  more  than  one  to  three 
percentage  points  below  those  stated  in  the 
Complaint  and  the  Competitive  Impact  Statement. 
This  report  also  acknowledges  that  there  are  signs 
that  the  rate  of  attrition  of  BT's  market  share  for 
business  customers  is  declining. 
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hi>  <  abl«  (o  modify  the  transparency 

n><|uirt!nients  whera  desirable  to  further  the 
public  inierwst.  without  the  need  for  lengthy 
tommenl  filing  periods  or  delays  engendered 
from  crowded  court  dockets.  OiFten  it  will  be 
useful,  M  \CC  fUKgrnts,  for  the  United  States 
to  obtain  in  formation  from  competitors  as 
well  as  defendants  before  agreeing  to  modify 
any  of  the  transparency  requirements.  There 
is  nothing  in  the  proposed  Final  ludgroent 
that  precludes  the  United  Stales  from 
!<oluiting  the  views  of  affected  competitor* 
tin  a  case  by-case  basis  before  reac  hing  a 
detision,  and  indeed  the  United  Slates 
vxpcM  \%  that  it  would  frequently  do  so. 

A(XJ  is  in(.()rTect  in  suggesting  that  this 
authority  for  Ihe  United  Slates  to  waive  the 
transparency  requirements  is  sonifhow 
itnproiMsr  under  the  Tunney  Act.  The  APPA 
requires  that  any  proposal  for  a  consent 
judgiTiHnl  submitted  by  Ihu  United  Stales  in 
a  civil  antitruxi  proceeding  be  filed  with  the 
districi  court,  and  directs  that  the  consent 
fudg.nent  only  be  entered  after  the  distrki 
court  has  found  that  it  is  in  the  public 
interest.  15  U.S.C  16(b),  (e)  It  nowhere 
precludes  the  district  court,  however,  from 
umcluding  that  it  would  be  in  the  public 
interest  to  pennit  the  United  States  to  waive 
compliance  with  certain  specified  provisions 
of  a  consent  judgment  after  its  entry,  so  as 
to  respond  to  regulatory  or  markelplac* 
changes.  ACC  cites  no  authority  to  the 
contrary. 

Were  the  United  States  and  the  defendants 
to  agrse  to  a  modification  of  this  consent 
judgment  after  its  entry,  this  Court  would  In 
any  event  be  "bound  to  accept  any 
modification  that  the  Department  *   *   * 
reasonably  regarded  aa  advancing  the  public 
interest."  United  States  v.  Waatern  Electric 
Co..  993  F  2d  1572,  1578  (D.C.  Cir  ),  cert 
df-nied.  114  S  Ct.  487  (1993).  Section  VTI  of 
the  proposed  Final  Judgment,  with  which 
A(X'.  does  not  quarrel,  specifies  that  "|l|f  a 
motion  to  modify  this  Final  fudgment  is  not 
contested  by  any  party.  It  shall  bia  granted  if 
Ihe  proposed  modification  is  within  the 
reaches  of  the  public  interest."  The 
discretionary  waiver  authority  in  Section  II.  A 
of  the  proposed  Final  Judgment  simply  averts 
the  nsk  of  prolonged  litigation  over  every 
change  tu  the  transparency  requirements. 
Iitig<«tiun  that  would  in  Ihe  great  ma)orily  if 
not  all  cases  result  in  no  public  benefit,  but 
would  simply  confirm  that  Ihe  mo<lifi(.Aiion 
agreed  to  by  the  United  States  and  the 
defendants  was  within  the  reaches  of  the 
piihlii   intenvst. 

IV 

Standard  of  Review 

Pursuant  to  15  U.S.C.  §  iMe),  Ihr  piii|)osed 
Final  Judgment  cannot  he  entered  unless  the 
court  determines  that  it  is  in  the  public 
interest.  The  focus  of  this  determination  is 
whether  the  relief  provided  by  the  |>ro|>osed 
Final  Judgment  is  adequate  to  r«me<lv  the 
antitrust  violation*  alleged  in  the  (,4>mplainl. 
I'nited  Slates  v.  Bechtel  Corp  .  197»-l  Trade 
Gas.  iCCii]  1 62.430.  at  76.5A5  (NO  Cal. 
1979).  offd.  64«  F  2d  660.  665-66  (9th  Cir  ), 
cert,  denied.  454  US.  106.1  (1981) 

Abauot  a  showing  of  corrupt  failure  of  the 
govvmment  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 


*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  (nmpietitivu  impact 
statement  and  its  response  to  comnMnts  in 
order  to  determine  whether  those 
explanations  are  reaKonahle  under  the 
circumstances. 

United  States  v.  Mid  America  Dairymen.  Inc  . 
1977-1  TradoC^s.  161.508,  at  71.980  (VV.D. 
Mo.  1977).  The  court  may  reject  the 
agreement  of  the  parties  as  to  how  the  public 
interest  is  best  setT/ed  only  if  it  has 
"exceptional  confidence  that  adverse 
antitrust  consequences  will  result  •   *   *." 
United  Stales  v   Western  Elettric  Co.,  993 
F  2d  at  1577. 


Conclumon 

After  careful  consideration  of  the 
comments,  the  United  Slates  continues  to 
believe  that,  for  the  reason  staled  herein  and 
in  the  Competitive  lmp>act  Statement,  the 
proposed  Final  Judgment  is  adequate  to 
remedy  the  antitrust  violations  alleged  in  the 
Complaint.  There  has  been  no  showing  that 
the  proposed  settlement  constitutes  an  abuse 
of  the  United  States'  discretion  or  that  it  is 
not  within  the  zone  of  settlements  consistent 
with  the  public  interest.  Therefore,  entry  of 
the  proposed  Final  Judgment  should  be 
found  to  be  in  the  pubic  interest. 

Dated:  September  8.  1994. 
Respectfully  submitted, 

Carl  Willner, 

Attorney.  US  Department  of  justice. 

Antitrust  Division 

Certificate  of  Service 

1  hereby  certify  that  on  this  date  I  have 
caused  to  be  served  by  first  class  mail, 
poatage  prepaid,  or  by  hand,  if  so  indicated, 
a  copy  of  the  foregoing  Response  to  Public 
Comment  upon  the  following  persons, 
counsel  for  defendants  in  the  matter  of 
United  States  of  America  v  MCJ 
Communications  Corporation: 
Michael  H.  Salsbury.  Esquire.  Jenner  &  Block, 

601  13th  Street.  NW..  Washington,  DC. 

20005 
Counjtel  for  Defendant.  MQ     BY  HAND 
Janet  L.  McDavid,  Esquire,  Hogan  &  Hartson. 

555  13th  Street.  NW  .  Wa.shinglon.  D.C 

20004 
Counsel  for  Defendant,  BT  Fortv-Eight 

Comiwny     BY  HAND 

Dated:  September  8. 1994 
Carl  Willner. 

Attorney.  Communications  &  Fiitance 
Section.  Antitrust  Division. 

Exhibit  A 

Richard  L.  RoseD.  Esq.. 

Chief.  Communication  and  Fiitaniy  Section, 
Antitrust  Division.  Room  8104,  555 
Fourth  Street,  NW..  Washington.  DC 
20001 

Re:  United  States  v.  MCI  Comm.  Corp.  and 
BT  Forty  Eight  Co  .  Civil  Action  No  94 
1317  (TFH)  (DD.C>— Comment*  of  ACC 
Global  Corp. 

August  26,  1994. 

Dear  N4r.  Rosen:  On  behalf  of  A(X:  Global 

Corp.  ("ACC"),  we  respectfully  submit  tbeee 

1  omments  on  the  Proposed  Final  Judgment  in 


the  above  captioned  case.  ACC,  a  wholly- 
owned  subsidiary  of  ACC  Corp.. 
headquartered  in  Rochester,  New  York,  is  an 
international  resale  interexchange  carrier  that 
is  an  applicant  for  authority  to  provide 
international  private  line  resale  servic.-e 
between  the  United  States  and  the  United 
Kingdom.  Another  ACC  Corp.  subsidiary, 
ACC  Long  Distance  UK  Limited,  received  \h» 
first  I'.K.  license  to  provide  international 
simple  resale  service.  ACC  is  one  of  only 
seven  entities  which  the  parties  have 
stipulated  are  "qualified  United  States 
international  telecommunications  providurs ' 
("Competitors"),  as  defined  in  Section  II. E.  of 
the  proposed  Final  Judgment.  As  such,  ACC 
t.ompetes  with  BT  Forty-Eight  Co.  and  its 
parent  firms,  MCI  Communications  Corp. 
("MCI")  and  British  Telecommunications  pU 
("BT ')  (collectively  "Defendants "). 

AVC  does  not  oppose  prompt  resolution  of 
this  matter  through  entry  of  a  consent  decree 
ACC  strongly  recommends,  however,  that 
"the  transparency"  requirements  of  the 
proposed  Final  Judgment  be  clarified  and 
modified  so  a*  to  ensure  that  they  aciiieve  tb<> 
intended  effect  of  minimizing  the  potential 
anticompetitive  effects  of  the  Defendants' 
concerted  activities.  Specifically,  AOC's 
comments  address  two  respects  in  which 
ACC  believes  that  the  "transparency" 
provisions  of  the  proposed  Final  Judgment 
are  deficient  or  unclear.  First.  ACC  believes 
that  the  proposed  decree  should  be  clarified 
to  ensure  that  the  Competitors  as  well  as  the 
Department  of  Justice  ("IXDJ")  receive  (»pies 
of  the  information  required  to  be  furnished 
under  the  transparency  requirements. 
Second,  ACC  is  seriously  concerned  about 
the  adverse  impact  of  the  provision 
permitting  the  DO|  to  waive  the  transparency 
requirements  of  the  decree  without  notice  or 
cx>mment  by  the  beneficiaries  of  those 
requirements  and  without  Court  approval 

I.  Importance  of  Transparency  Requirements 

ACC  considers  the  transparency 
requirements  of  the  Proposed  Final  Judgment 
(Section  II. A)  to  be  of  vital  importance  in 
ameliorating  the  potential  anticompetitive 
impact  of  the  agreements  that  gave  rise  to  th»- 
(x>mp)ainl  by  the  DOJ  in  this  matter. 

As  the  DO]  alleges  in  its  Complaints,  the 
challenged  agreements  between  BT  and  MQ 
will  provide  BT  with  an  "incTeased 
incentive"  as  well  as  the  "ability"  to 
use  its  market  power  in  the  provision  of  l(M:al 
and  domestic  and  inlGmational  long  distance 
teletximmunications  services  in  the  UK  to 
discriminate  in  favor  of  MCI  and  NewCo 
against  other  US  international 
telecommunications  and  enhanced 
telecommunications  providers.* 

end 

favor  MQ  over  its  competitors  in  the 

allocation  of  international 

telecommunications  traffic  from  the  UK, 

substantiallv  lps.sening  competition  in  the 

US.i 

AQJ  IS.  of  course,  one  of  Ihe  potentially 

disfavored  Oimpetitors. 

The  proposed  Final  Judgment  provides 
ACC  and  others  subject  to  this  discrimination 


•CompUinl.  l^tXri). 
- 1  xiinpUint.  1  301c). 


with  important  protection  against  such 
discrimination  in  the  Section  II. A. 
transparency  requirements.  Under  Section 
II.  A.,  NewCo  and  MCI  would  be  required  to 
"disclose"  a  broad  array  of  information 
regarding  their  dealings  with  BT.  Under 
Section  IV.E..  such  "disclosure"  would  be 
made  to  the  DOJ  which  may,  in  turn,  disclose 
such  information  to  any  U.S.  corporation  that 
holds  or  has  applied  for  a  license  to  provide 
international  telecommunication  ser\ices 
between  the  U.S.  and  the  U.K.  (This  would 
include  ACC.) 

As  the  DOJ  recognizes  in  its  Competitive 
Impact  Statement,  the  benefit  of  this 
requirement  is  that  it: 

Will  enable  the  principal  competitors  of 
MCI  and  .VewCo  to  monitor  whether  eit)»erof 
these  coi   (janies  is  receiving  discriminatory 
treatmei.t  in  their  favor  from  BT,  and  provide 
them  with  evidence  that  could  be  used  to 
make  a  complaint  to  any  governmental 
authorities  in  the  United  Stales  or  the  United 
Kingdom. 

This  provision  provides  substantial 
protection  to  Competitors  such  as  ACC 
because  it  ensures  the  availability  of 
evidence  relevant  to  enforcement 
proceedings  under  the  consent  decree. 
Moreover,  such  evidence  would  be 
significant  in  complaint  and  licensing 
prcx;e«dings  before  the  Federal 
Communications  Commission,  which  has 
enforcement  and  oversight  authority  over  the 
U.S.  common  carrier  Defendants.  Similarly, 
such  evidence  would  \x  relevant  to  oversij^t 
proceedings  in  the  U.K.  before  Oftel  and 
other  suf)ervisory  agencies. 

II.  Necessary  Clarification  and  Mi>difir.ations 
of  the  Transparency  Requirement 

Cxjmpetitors  should  not  have  to  rely  on  the 
DOJ  to  provide  them,  in  timely  fashion,  with 
copies  of  information  required  to  he. 
furnished  under  the  transparencv'  proviaions. 
Rather,  the  information  should  bie  provided 
promptly  and  si.Tiultaneously  to  both  the  DOJ 
and  Competitors.  Without  such  information. 
Competitors  cannot  provide  a  monitoring 
function  contemplated  by  the  Ccmipetitive 
Impact  Statement  as  a  check  on  potential 
anticompetitive  activity.  Particularly  in  light 
of  the  unusually  short  term  of  the  proposed 
decree,  any  slight  incremental  burden  on  the 
Defendants  by  providing  additional  copies  of 
the  required  information  to  the  small  number 
of  identified  Competitors  is  more  than 
justifiecl  by  the  greater  protection  of  the 
public  afforded  by  Eacjlitating  Competitors' 
monitoring  activities,  and  by  relieving  the 
Plaintiff  DOJ  fixim  the  burden  of  handling  the 
distribution  function.  (The  DOJ  could, 
however,  be  required  to  modify  the  class  of 
Competitors  entitled  to  receive  the 
information  from  time  to  time  as  additional 
poteiiiiaj  class  members  request  inclusion  in 
it.  and  to  notify  the  Defendants  accordingly.) 

Similarly,  ACC  is  also  concerned  that 
Section  U.A.  of  the  Proposal  Final  Judgment 
jjermits,  without  either  public  notice  or 
comment  or  Court  approval,  the  waiver  of 
"such  disclosure  •   *   *  by  plaintiff  through 
written  notice  to  defendants  and  the  Court." 
The  only  explanation  offered  by  the  DOJ  for 
this  waiver  provision  is  that  the 
"tnmsparency  requirements  may  be  affected 


by  changes  in  regulation  or  other 
circumstances.*" 

In  ACC's  view,  providing  the  DOJ 
unfettered  discretion  to  waive  this  critical 
provision  of  the  decree  without  Court 
approval  or  public  notice  or  comment  would 
defeat  the  purpose  of  the  Tunney  Act.  As 
Judge  Harold  Greene  recognized  in  United 
States  V.  American  Tel.  Gr  Tel.  Co,  552  F. 
Supp.  131,  148  (D.D.C  (1982),  ajfd  sub  nom. 
Maryland  v.  United  States.  460  U.S.  1001 
(1983),  Congress  enacted  the  Tunney  Act 
because  "prior  practice,  which  gave  the 
Department  almost  total  control  of  the 
consent  decree  process,"  failed  to    fully 
promote  the  goals  of  the  antitrust  laws  and 
foster  pulilic  confidence  in  their  fair 
enforcement."  Jiidge  Greene  went  on  to 
observe  that: 

The  legislative  history  shows  that  Congress 
was  particularly  concerned  that  the 
"excessive  secrecy"  of  the  consent  decree 
process  deprived  the  public  of  the 
opportunity  to  scrutinize  and  comment  upon 
proposed  decrees,  thereby  undermining 
confidence  in  the  legal  system.  In  addition, 
the  legislators  found  that  consent  decrees 
often  failed  to  provide  appropriate  relief, 
either  t>6cause  of  miscalculations  by  the 
Justice  Department  or  because  of  the  "great 
influence  and  economic  power"  wielded  by 
antitnist  violators.  The  history,  indeed, 
contains  referencres  to  a  number  of  antitrjst 
settlements  deemed  "blatantly  inequitable 
and  improper"  on  these  bases. 
Id.  (footnote  omitted).  Judge  Greene  also 
quoted  the  following  statement  of  Senfitor 
Tunney,  the  bill's  chief  sponsor: 

Regardless  of  the  ability  and  negotiating 
skill  of  the  Government's  attorneys,  they  are 
neither  omniscient  iwr  infallible.  The 
increasing  expertise  of  so-called  public 
interest  advocates  and  for  that  matter  the 
more  imn:iediate  concern  of  a  defendant's 
competitors,  employees,  or  antitrust  victims 
may  well  serve  to  provide  additional  data, 
analysis,  or  alteniatives  which  would 
improve  the  outcome. 
Id.  at  148  n.  70. 

As  Judge  Greene  and  Senator  Tunney 
recognized,  "mandating  an  opportunity  for 
public  oomment"  (id.  at  148-49),  including 
comment  from  the  defendants"  competitors, 
c:an  play  a  major  role  in  ensuring  that  a 
consent  decree  fully  promotes  the  goals  of 
the  antitrust  laws.-*  Vloreover,  as  Judge 
Greene  went  on  to  observe:  "It  if  clear  thai 
Congress  wanted  the  <x)urts  to  act  as  an 
independent  check  upon  the  terms  of  decrees 
negotiated  by  the  Department  of  Justice."  Id. 
at  149. 

The  blanket  vraiver  authonty  conferred  on 
the  DOJ  by  the  proposed  F'inal  Judgment, 
however,  is  not  limited  by  any  standards  or 
guidelines  and  is  totally  at  odds  with  this 
reasoning.  Through  its  unfetUfred  discretion 
to  waive  a  critical  requirement  of  the  decree, 
absent  judicial  approval  or  the  comment  of 
the  public  or  Defendants'  competitors,  the 
DOJ  could,  either  unwittingly  or 
intentionally,  vitiate  the  dec;ree.  No  adequate 


explanation  has  been  offered  why,  if 
modification  of  the  decree  becxxnes  necessary 
because  of  changed  circumstances,  the 
modification  could  not  be  submitted  for 
public  comment  and  Court  approval  in 
accordance  with  the  Tunney  Act,  as  is 
usually  done.'  Such  a  requirement  could 
avert  the  clearly  undesirable  possibility  of 
the  DOJ's  inadvertently,  because  of  its  lack  of 
the  intimate  knowledge  of  the  industry 
posses,sed  by  Defendants'  competitors, 
authorizing  the  Defendants  to  engage  in 
anticompetitive  conduct  Thus,  at  a 
minimum,  the  DOJ  should  be  required,  prior 
to  waiving  any  Section  U.A.  requiring,  to 
provide  notice  and  an  opportunity  to 
comment  to  the  Competitors  to  whom 
information  is  to  t>e  provided  pursuant  to 
Section  IV.E. 

In  sum,  ACC  believes  that  the  transparency 
provisions  are  critical  to  the  efficacy  of  the 
proposed  decree.  In  order  to  ensure  their 
implementation  in  an  effective  manner. 
however,  they  should  be  clarified  or 
modified  to  ensure  automatic  and  timely 
disclosure  also  to  Competitors  of  the 
information  required  to  be  furnished  to  the 
DOJ.  and  to  ensure  that  they  cannot  be 
waived  unilaterally  by  the  DOJ  without 
judicial  approval  following  notice  to  and  an 
opportimily  for  comment  by  the  Competitors. 

Very  truly  yours, 
Helen  E.  Disenfaaus, 
Counsel  for  ACC  Global  Corp. 
Of  Counsel 

Francis  D.R.  CoicBian, 
A  CC  Lon^  Distance  Corp. 
IFR  Doc.  94-23472  Filed  9-21-94:  845  ami 
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Notice  Pursuant  To  the  National 
Cooperative  Research  arvd  Production 
Act  of  1993 — CHmatology  and 
Simulation  of  Eddies  Joint  tnditstry 
Project 

Notice  is  hereby  given  that,  on  August 
11,  1994,  pursuant  to  Section  6(a)  of  Ihe 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  participants  in 
the  Exxon  Production  Research, 
Company  administered  project.'tilled 
■"Climatology  an  1  Simulation  of  Eddios 
Joint  Industi^  Project'  ("CASE  ").  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  protections  of  the  Act 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  imder 
specified  circumstances.  Specifically, 
the  following  additional  parties  have 
become  members  of  CASE:  BHP 
Petroleimi  (Americas),  Houston,  TX; 


'Id. 

*  See  ako  United  States  v.  AiHine  Tariff  Pub  Co. 
1993-2  Trade  CaK.  1  70.409  tU-D.r..  1993I. 


'  E.g..  UnHed  Stales  v.  Americon  Tel.  Sr  Tel.  Cd.. 
supra:  United  States  v.  Motor  Vehicle  Xlfts.  Ass  a.. 
1981-2  Tradfit"j».<.  1M.370  (CD.  Ol.  19«1). 
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Oryx  Energy  Company,  Dallas.  TX;  and 
Amerada  Hess  Corporation.  Houston. 
TX  No  other  changes  have  been  made 
in  either  the  membership  or  planned 
activity  of  the  CASE  Project. 

On  August  14,  1990,  Kxxon 
Production  Research  Company  filed  its 
rial  notification  pursuant  to  Section 
of  the  Act. 

The  Deparlniont  uf  lustice  published 
a  notice  in  the  Federal  Register 
pursuant  to  S«<;tion  6(b)  of  the  Act  on 
S.'ptomber  18.  1990  (55  FR  38418). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Dnision 
IFR  [kn:  94-23473  Filed  9-21-94;  8  45  ami 
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Drug  Enforcement  Administration 

Irving  R.  Majors.  Sr ,  M.D.;  Revocation 
of  Registrations 

On  March  2,  1994,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  t->nforcement 
Administration  (DFiA),  issued  an  Order 
to  Show  C^use  to  Irving  R.  Majors,  Sr, 
M  D..  at  7710  East  King  Highway  #56, 
Shreveport.  Louisiana;  c/o  Medical  Park 
Hospital.  2001  South  Main.  Hope. 
Arkansas;  and  1905  NW  Loop  281,  c/o 
Centra  Med,  Longview,  Texas.  The 
Order  to  Show  Cause  proposed  to 
revoke  Dr.  Majors'  DEA  Certificates  of 
Registration.  BM2917586.  AM3141948. 
and  AM3180635.  and  to  deny  any 
pending  applications  for  renewal  of 
such  registrations  as  a  practitioner 
under  21  U.S.C.  823(f)  The  statutory 
predicate  for  the  issuance  of  the  Order 
to  Show  Cause  was  Dr.  Majors'  lack  of 
authorization  to  handle  controlled 
substances  in  the  States  of  Arkansas, 
Louisiana,  and  Texas.  21  U.S  C. 
824(a)(3).  In  addition,  the  Order  to 
Show  Cause  alleged  that  Dr.  Majors' 
continued  registration  is  inconsistent 
with  the  public  interest,  as  that  term  is 
used  in  21  U.S.C.  823(f)  and  824(a)(4) 

The  Order  to  Show  Cause  was  sent  to 
each  of  Dr.  Majors'  registered  locations 
by  registered  mail  and  were  returned  to 
DEA  unclaimed.  The  Order  to  Show 
Cause  was  personally  served  on  Dr. 
Majors  on  March  14,  1994.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  received  by  Dr. 
Majors,  and  the  Drug  Enforcement 
Administration  has  received  no 
response  thereto.  Therefore,  the  Deputy 
Administrator  concludes  that  Dr.  Majors 
has  waived  his  opportunity  for  a  hearing 
on  the  issues  raised  by  the  Order  to 
Show  Cause  and,  pursuant  to  21  CFR 
1301.54(d)  and  1301.54(e).  enters  this 
final  order  based  on  the  investigative 
file.  21  CFR  1301.57. 


The  Deputy  Administrator  finds  that 
in  January  1992.  the  Metro  Narcotics 
Unit.  Ouachita  Parish.  Louisiana 
received  information  from  a  pharmacist 
regarding  a  suspicious  telephone 
prescription.  The  Metro  Narcotics  Unit 
subsequently  initiated  an  undercover 
investigation.  The  investigation  revealed 
that  from  January  10  to  20. 1992.  Dr. 
Majors  telephoned  several  pharmacies 
and  authorized  the  dispensation  of 
controlled  substances  to  an  undercover 
operative  for  no  legitimate  medical 
purpose.  Dr.  Majors  charged  tlie 
undercover  operative  one  dollar  per 
tablet.  Arrangements  fur  the  sale  of 'he 
controlled  substances  took  place  in  Dr. 
Majors'  car  n.  ier  the  direct  surveillance 
of  the  Metro  Narcotics  Unit. 

On  January  20.  1992.  Dr.  Majors  was 
arrested  for  illegal  distribution  of 
controlled  substances.  On  July  6,  1993. 
Dr.  Majors  was  indicted  on  one  count  of 
conspiracy  to  distribute  a  controlled 
substance  (hydrocodone),  six  counts  of 
distribution  of  a  controlled  substance 
(hydrocodone),  and  eight  counts  of 
attempted  distribution  of  a  controlled 
substance  (hydrocodone). 

As  a  result  of  the  aforementioned 
activities.  Dr.  Majors'  authority  to 
handle  controlled  substances  was 
terminated  in  three  states.  On  March  26, 
1992.  the  Arkansas  State  Medical  Board 
issued  an  emergency  order  of 
suspension  of  Dr  Majors'  medical 
license  finding  that  he  distributed  and 
conspired  to  distribute  a  controlled 
substance.  On  April  28.  1993.  the 
Louisiana  State  Board  of  Medical 
Examiners  by  Final  Decision  suspended 
Dr.  Majors'  license  to  practice  medicine 
for  three  years  and  ordered  that  he  be 
barred  from  prescribing,  dispensing,  or 
administering  any  controlled  substances 
for  the  duration  of  his  medical  career. 
On  January  14.  1994.  the  Texas  State 
Board  of  Medical  Examiners  by  Final 
Order  revoked  Dr.  Majors'  license  to 
practice  medicine.  The  Board  concluded 
that  Dr.  Majors'  continued  practice  of 
medicine  was  an  imminent  peril  to  the 
public  health,  safety,  and  welfare. 

The  Deputy  Administrator  concludes 
that,  based  upon  the  information 
contained  in  the  investigative  file,  there 
are  sufficient  grounds  for  the  revocation 
of  Dr.  Majors'  DEA  Certificates  of 
Registration  and  for  the  denial  of  any 
pending  applications  for  renewal.  The 
fact  that  Dr.  Majors  is  no  longer 
authorized  to  handle  controlled 
substances  in  the  States  of  Arkansas. 
Louisiana  and  Texas  is  a  sufficient 
ground,  by  itself,  to  order  the  revocation 
of  his  registrations.  DEA  has 
consistently  held  that  it  cannot  maintain 
the  registration  of  a  practitioner  who  is 
not  authorized  to  handle  controlled 


substances  in  the  state  in  which  he 
practices.  21  U.S.C.  823(fl:  Nathaniels. 
Lehman.  M.D..  59  FR  44780  (1994); 
Franz  A  Arakaky,  M.D..  59  FR  42074 
(1994);  EUiott  Monroe.  M.D..  57  FR 
23246  (1992);  Myong  S.  Yi.  M.D..  54  FR 
20618  (1989);  William  D.  Homers. 
D.D.S..  52  FR  12621  (1987);  Ramon  Pla. 
M.D..  51  FR  41 168  (1986);  Kenneth  K. 
Birchard.  M.D..  48  FR  33778  (1983);  and 
cases  cited  therein.  Since  Dr.  Majors  is 
no  longer  authorized  to  handle 
controlled  substances  in  the  States  of 
Arkansas,  Louisiana,  and  Texas,  the 
Deputy  Administrator  ceuinot  maintain 
his  DEA  Certificates  of  Registration  in 
those  states. 

In  addition,  the  information  rrgarding 
Dr.  Majors'  improper  handling  of 
controlled  substances  provides 
additional  support  for  the  revocation  of 
his  registrations  and  for  the  denial  of 
any  pending  applications  for  renewal. 
The  investigative  file  elucidates  Dr. 
Majors  absolute  disregard  for  Federal 
and  state  controlled  substance  laws  and 
regulations.  The  undercover 
investigation  conducted  by  the  Metro 
Narcotics  Unit  clearly  and  most 
convincingly  showed  that  Dr.  Majors 
abandoned  his  professional 
responsibility  as  a  physician.  He 
knowingly  became  a  source  of  drugs  to 
be  used  for  non-medical  purposes.  Dr. 
Majors'  continued  registration  would 
pose  a  serious  threat  to  the  public  health 
and  safety  and  would  be  wholly 
inconsistent  with  the  public  interest. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificates  of  Registration  AM3141948, 
BM2917586  and  AM3180635  previously 
issued  to  Irving  R.  Majors,  Sr..  M.D.,  be, 
and  they  hereby  are,  revoked.  The 
Deputy  Administrator  further  orders 
that  all  pending  applications  for  the 
renewal  of  such  registrations,  be,  and 
they  hereby  are.  denied.  This  order  is 
effective  October  24, 1994. 

Dated:  September  15.  1994 
Stephen  H.  Greene, 
Deputy  Administmtor. 
[FR  Doc  94-23389  Filed  9-21-94;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for 
biochemistry  and  Molecular  Structure 
and  Function — Panel  B. 

Name:  Advisory  Pantf\  for  Biochemistry 
Hnd  Molecular  Structure  and  Function. 

Date  and  Time:  Wednesday,  Thursday,  and 
Friday.  October  12. 13.  &  14,  1994,  8:30  am 
to  6:00  p.m. 

Place:  The  Best  Western  Inn  by  the  Sea, 
7830  Fay  Avenue.  La  JoUa,  California  92037. 

Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Kama!  Shukla  and  Dr. 
Stewart  Hendrickson,  Program  Directors  for 
Molecular  Biophysics,  Room  655,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  Virginia  22230.  (703-306-1444). 

Purpose  of  Meeting:  To  provide  advice  and 
rei.om.Tiendations  concerning  research 
proposals  submitted  to  the  Molecular 
Binphysirs  Program  of  the  Division  of 
Molecul.?r  and  Cellular  Biosciences  at  NSF 
for  finarriiil  support. 

Agenijj.  To  review  and  evaluate  research 
proposals  submitted  to  the  Molecular 
Biophysics  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  bt- ing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Datfid:  September  19,  1994. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  94-23493  Filed  9-21-94;  8:45  ami 
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Earth  Sciences  Proposal  Review 
Panel;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Earth  Sciences  Proposal  Review 
Panel. 

Dale  and  Time:  October  12-14,  1994;  8:30 
a.m.  to  5:00  p.m. 

Piar«:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230, 
Kooin  320. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Leonard  E.  Johnson, 
Program  Director.  Continental  Dynainic^i 
Prognim.  Division  of  Earth  Sciences,  Room 
785.  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230; 
Telephone:  (703)  306-1559. 

Purpose  of  Meeting:  To  provide  advii  e  and 
rL-commendations  concerning  propos;»!s 
submittt*d  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  lor  awards. 

Reason  for  Closing  The  proposals  bt^ing 
revipwf'd  include  information  of  .t 


proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  man«s  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  sunshine  Act. 

Dated:  September  19, 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  94-23494  Filed  9-21-94;  8:45  amj 

BILUNG  COOE  7SS5-01-M 


Division  of  Environmehtal  Biology; 

Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  aimounces  the 
following  meetings. 

Name:  Advisory  Panel  for  EroltiKical 
Sciences. 

Date  and  Time:  October  12-15,  1994,  8:00 
am-5:00  pm  each  day. 

Place:  Room  380.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Contact  Person:  Dr.  Michael  Allen, 
Program  Director,  Ecological  Studies,  Room 
635.  National  Scienr;e  Foundation.  4201 
Wilson  Boulevard.  Arlington,  VA  22203. 
Telephone:  (703)  306-1479. 

Agenda:  To  review  and  evaluate  Ecosystem 
Studies  as  part  of  the  selection  process  for 
awards. 

Name:  Advisory  Panel  for  Ecologiral 
Sciences. 

Date  and  Time:  Ot:tobi'r  12-15.  1994.  H:00 
am-5:00  pm  each  day. 

Place:  Room  330,  National  .Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Contact  Person:  Dr.  Scott  L  Collins. 
Program  Director,  Ecological  Studies,  Room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  V.'V  22203. 
Telephone:  (703)  306-1479 

Agenda:  To  review  and  evaluate  Ecology 
proposals  as  part  of  the  selection  prot  ess  for 
awards. 

Name:  Advisory  Pane!  for  Systematic  and 
Population  Biology. 

Date  and  Time:  October  19-21 .  1994.  8:00 
am-5:00  pm  each  day. 

Pldce:  Rooms  310  &  310-2.  National 
Science  Foundation.  4201  Wilson  BouIe\-ard. 
Arlington.  VA  22230. 

Contact  Person:  Dr.  B.  Jane  Harriaglon. 
Program  Director,  Systematic  and  Population 
Biology.  Room  635,  Division  of 
Environmental  Biology,  National  Science 
Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22203.  Telephone:  (703)  SOft- 
1479. 

Agenda:  To  review  and  evaluate 
Systematic  Biology  proposals  as  part  of  Lhe 
.selection  process  for  awards. 

Name:  Advisory  Panel  for  Sj'stematic  and 
Population  Biology. 

Date  and  Time:  October  18-21,  1994.  8O0 
am-5:30  pm  each  day 


Place:  Room  330.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230. 

Contact  Person:  Dr  Mark  W.  Courtot-y, 
Program  Director.  Systematic  and  Population 
Biology.  Room  635,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22203.  Telephone;  (703)  30&- 
1479. 

Agenda:  To  review  and  evaluate 
Population  biology  proposals  as  part  of  the 
selection  process  for  awards. 

Type  of  Meetings:  Qosed. 

Purpose  of  Meetings:  To  provide  advice  " 
and  recommendations  concerning  support  for 
researf;h  proposals  submitted  to  the  NSF  for 
financial  sup{X)rt. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  19,  1994. 
M.  Rebeoca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  94-23495  Filed  »-21-94;  8:45  ami 
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Special  Emphasis  Panel  In 
Geosciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended),  the  National  ScientJ? 
Foundation  announces  the  following 
meeting. 

Name:  Spt*c  iai  Emphasis  Panel  in 
Geosciences  (#1756). 

Date  and  Time:  October  11. 1994  at  8  on 
am  to  6KX)  pm. 

Place:  National  Center  for  .^tmospheric 
Researt  h  (NCAR).  Mesa  Laboralorj",  Damon 
Room.  Boulder,  CO  80307-3000. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Pamela  L.  Stephens, 
Program  Director  for  the  Large-scale  Dynaniii 
Meteorology  Program,  Division  of 
Atmospheric  S<:iences,  Room  775,  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington,  Vii^^inia  22230.  Telephone 
number  is  (703)  306-1528 

Purpose  of  .Meeting:  To  provide  and  tiiii*.!- 
recommendations  concerning  the  Sm.^ll 
Business  Innovation  Research  (SBIR) 
proposals. 

Agenda:  To  review  and  evaluate  the  .S.^;all 
Business  Innovation  Resean  h  (SBIR) 
proposals. 

Reason  for  Closing:  The  materials  b«'!i!g 
reviewed  include  information  of  a 
proprietarv'  orcxinfidential  natu.-e.  including 
technical  information:  financial  data:  and 
personal  information  concerning  individuals 
associated  with  the  proposals.  These  matters 
are  exempt  under  5  U.S.C.  552b(( )  (4)  and  («> 
of  the  Governnient  Sunshine  Act. 
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•  r  19.  1994. 
M.  Rebecca  Winkler, 
Committee  Management  Office 
|FR  Doc  94-23492  Filed  9-21-94.  845  ami 
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Advisory  Panel  for  Physiology  and 
Behavior;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  5>cience 
Foundation  announces  the  following 
meeting. 

Name  Advisory  Panel  for  Physiology  and 
Behavior 

Date  and  Time;  October  12-14.  1994.  830 
am  to  5  p  m 

Place  National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlington.  VA  22203. 
Room  360. 

Type  of  Meeting:  Part-Open 

Contact  Person  Dr  Da\id  Vletk.  Program 
Director.  Ecological  and  Evolutionary 
Physiology.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Arlington.  VA 
22203.  Room  321.  (703)  306-1421 

Minutes  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting  To  provide  advice  and 
recommendation  concerning  proposals 
submitted  to  the  NSF  for  Financial  support 

Agenda.  Closed  Session — October  12  and 
14.  1994,  8  30  am.  to  5  p  m  .  and  October  13, 
1994.  8:30  am  to  4  p  m.  To  review  and 
evaluate  propoaals  submitted  to  Ecological 
and  Evolutionary  Physiology  as  part  of  the 
selection  process  for  awards 

Open  Session — 0«:tober  13.  1994.  4  p  m  to 
!>  30  p  m  for  a  discussion  with  Mary  E. 
Clutter,  Assistant  Director  of  BIO,  and  Dr 
Bruce  I,  L'mminger,  Division  Director, 
Integrative  Biology  and  Neuroscience  on 
research  trends  and  opportunities  in 
Ecological  and  Evolutionary  Physiology 

Reason  for  Closing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personii!  information 
concerning  individu.ils  associated  with  the 
proposals  These  matters  are  exempt  under  .S 
use  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Ad 

Dated:  Septeinb.T  l'».  1994 
M  Rebecca  WinkJer. 
Committfe  Managfmfnl  Officer 
IFR  Doc  94-23491  Filed  9-21-94  845  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

Joint  Statement  of  Understanding 
Between  Nuclear  Regulatory 
Commission  and  Deportment  of 
Energy  on  Implementing  Energy  Policy 
Act  Provisions  on  Regulation  of 
Gaseous  Diftusion  Uranium 
Enrichment  Plants 

AGENCY:  Nuclear  Regulatory 

Commission 

ACTION:  Publication  of  )oint  Statement  of 

Understanding  Between  the  Nuclear 

Regulatory  Commission  and  the 

Department  of  Energy. 

SUMMARY:  The  US  Nuclear  Regulator)' 
Commission  (NRC)  and  the  U.S. 
Department  of  Energy  (DOE)  have 
entered  into  a  Joint  Statement  of 
Understanding  which  describes  the 
roles  of  the  DOE  and  NRC  in 
implementing  the  Energy  Policy  Act  of 
1992  provisions  on  the  regulation  of 
gaseous  diffusion  uranium  enrichment 
plants.  The  text  of  the  Joint  Statement 
of  Understanding  is  sot  forth  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  L.  Shear.  Nuclear  Regulatory 
Commission.  Region  III.  Division  of 
Radiation  Safety  and  Safeguards.  801 
Warrenville  Road,  Lisle.  IL  60532. 
Telephone  708-829-9876. 

Dated  at  Lisle,  Illinois,  this  15th  day  of 
September  1994 

For  the  Nuclear  Regulatory  Commission 
John  B.  Martin. 
Regional  Admmistrator.  Region  111 

Agreement  F.stablishing  Guidance  for 
NRC  Inspection  Activities  at  the 
Paducah  and  Portsmouth  Gaseous 
Diffusion  Plants  Between  Department  of 
Energy  Regulatory  Oversight  Manager 
and  Nuclear  Regulatory  Commission 

/  Authority 

The  United  States  Department  of 
Energy  (DOE)  and  the  United  States 
Nuclear  Regulatory  Commission  (NRC). 
Region  III.  enter  into  this  Agreement 
under  the  authority  of  Section  1701 
(c)(4)B  of  the  Atomic  Energy  Act  (AEA) 
of  1954.  as  amended  and  the  Joint 
Statement  of  Understanding  between 
the  Nuclear  Regulatory  Commission  and 
the  Department  of  Energy  on 
Implementing  Energy  Policy  Act 
Provisions  on  Regulation  of  Gaseous 
Diffusion  Uranium  Enrichment  Plants 
(Joint  Statement).  59  FR  4729  (February 
1. 1994) 

//  Background 

The  Atomic  Energy  Act  of  1954.  as 
amended  by  the  Energy  Policy  Act  of 
1992  (42  use.  §  2297  et  seq).  created 


the  United  States  Enrichment 
Corporation  (USEC).  a  government 
corporation  for  the  purpose  of  managing 
and  operating  the  uranium  enrichment 
enterprise  previously  owned  and 
operated  by  the  IXDE.  The  Energy  Policy 
Act  (the  Act)  also  required  that  by 
October  24.  1994.  the  NRC  establish  its 
standards  for  the  regulation  of  the 
gaseous  diffusion  plants  leased  by  the 
USEC  in  order  to  protect  the  public 
health  and  safety  and  to  provide  for  the 
common  defense  and  security.  After 
these  standards  are  promulgated,  the 
USEC  is  required  to  apply  at  least 
annually  for  a  certificate  of  compliance 
with  the  standards.  Until  such  time  as 
the  NRC  assumes  regulatory  jurisdiction 
at  the  gaseous  diffusion  plants  (GDPs), 
DOE  will  exercise  nuclear  safety  and 
safeguards  and  security  oversight 
authority  at  the  leased  portion  of  the 
gaseous  diffusion  plants  located  in 
Paducah.  Kentucky,  and  Piketon.  Ohio. 
The  regulatory  framework  of  DOE's 
authority  is  contained  in  the  Regulatory 
Oversight  Agreement.  Exhibit  D  to  the 
Lease  Agreement  between  DOE  and 
USEC  dated  July  1,  1993.  Pursuant  to 
the  Joint  Statement,  it  is  agreed  that  the 
NRC  will  locate  observers  at  the 
facilities  on  or  after  July  1,  1993,  to 
obtain  information  and  knowledge  that 
may  be  useful  to  NRC  in  developing  or 
implementing  its  standards.  The  Joint 
Statement  also  provides  that  interim 
guidance  for  the  NRC  inspectors/ 
observers  will  be  established  between 
the  DOE  Regulatory  Oversight  Manager 
and  the  NRC  covering  the  period  before 
the  NRC  assumes  regulatory  jurisdiction 
over  the  facilities. 

///.  Scope 

A.  This  agreement  defines  the  way  in 
which  DOE  and  NRC  will  cooperate  to 
facilitate  the  NRC's  obtaining  of 
information  and  knowledge  regarding 
the  gaseous  diffusion  plants  and  USEC's 
operation  thereof  through  routine  and 
special  inspection  activities  during  the 
interim  period  before  NRC  assumes 
regulatory  responsibility.  The  NRC 
inspection  activities  will  be  conducted 
for  the  purpose  of  gathering  infonnation 
useful  to  the  NRC  in  developing  the  10 
CFR  Part  76  standards  and  making  the 
initial  certification  decision  for  the 
GDPs  as  directed  in  the  Atomic  Energy 
Act  of  1954,  as  amended.  This 
Agreement  does  not  apply  to 
investigations  or  inquiries  conducted  by 
DOE. 

B.  For  the  purpose  of  this  Agreement, 
the  term  "inspection"  as  applied  to  DOE 
shall  mean  the  examination,  review,  or 
evaluation  of  any  program  or  activity  of 
the  USEC  with  respect  to:  (1)  the 
effectiveness  of  the  program  or  activity 


in  ensuring  that  the  health  and  safety  of 
the  public  and  plant  personnel  are 
adequately  protected;  (2)  the  safe 
operation  of  the  facilities;  (3) 
compliance  with  any  applicable  DOE 
Nuclear  Safety  and  Safeguards  and 
Security  Requirements  as  defined  in  the 
Regulatory  Oversight  Agreement  (ROA). 
With  respect  to  the  NRC,  the  term 
"inspection"  is  defined  as  the  onsite  or 
Regional/Headquarters  Office  review  of 
any  program  or  activity  of  USEC  with 
respect  to  prospective  compliance  with 
proposed  NRC  standards  for  the 
regulation  of  the  leased  portions  of  the 
gaseous  diffusion  plants. 

C.  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
authority  of  DOE  or  to  affect  or 
otherwise  alter  the  terms  of  the  ROA. 

D.  Nothing  in  this  Agreement  confers 
upon  the  NRC  Inspectors  authority  to  (1) 
interpret  or  modify  DOE  requirements 
imposed  on  the  USEC;  (2)  take 
enforcement  actions;  or  (3)  direct  or 
recommend  gaseous  diffusion  plant 
employees  to  take  or  not  to  take  any 
actions.  Authority  for  all  such  actions  is 
reserved  exclusively  to  DOE,  until  the 
NRC  assumes  regulatory  oversight  for 
the  leased  portion  of  the  gaseous 
diffusion  plants  in  accordance  with  the 
Act. 

E.  Nothing  in  this  agreement  is 
intended  to  restrict  or  otherwise  limit 
the  authority  of  the  NRC  to  exercise  its 
full  regulatory  authority,  including  both 
inspection  and  enforcement  authority, 
at  such  time  as  NRC  assumes  regulatory 
authority  over  the  leased  portion  of  the 
gaseous  diffusion  plants  in  accordance 
with  Title  II  of  the  Atomic  Energy  Act 
of  1954,  as  amended. 

F.  Under  this  Agreement,  up  to  three 
NRC  Resident  Inspectors  may  be  located 
at  each  gaseous  diffusion  plant  site  with 
visits  from  Regional  and  Headquarters 
staff  to  become  familiar  with  plant 
operations. 

IV.  DOE's  General  Responsibilities 

DOE  is  responsible  for  conducting 
nuclear  safety  and  safeguards  ad 
security  inspections  of  the  leased 
portions  of  the  gaseous  diffusion  plants 
to  ensure  that  the  plants  are  designed, 
constructed,  tested,  operated, 
maintained,  and  decommissioned  in 
accordance  with  DOE  regulatory 
requirements.  These  inspections  are 
conducted  in  accordance  with  the  DOE 
Regulatory  Oversight  Inspection  and 
Enforcement  Manual  (Manual)  using 
personnel  appropriately  qualified  and 
trained  to  perform  the  necessary  tasks. 
Only  the  E)OE  may  take  appropriate 
enforcement  actions  for  all  inspections 
conducted  under  this  Agreement. 


V  NRC's  General  Responsibilities 

A.  The  NRC,  through  its  Resident  and 
other  inspectors,  will  conduct 
inspections  and  make  observations  for 
the  purpose  of  obtaining  infonnation 
and  knowledge  of  the  gaseous  diffusion 
plans  and  USEC's  operation  thereof. 
Such  inspections  shall  be  coordinated 
with  the  authorized  DOE  representative 
to  ensure  that  both  the  scope  and 
findings  of  the  inspections  are  clearly 
communicated. 

B.  NRC  activities  will  be  performed  in 
accordance  with  Federal  standards  and 
requirements  and  DOE  practices,  w  ith 
no  undue  burden  on  the  EXDE  or  the 
USEC. 

VI.  Implementation 

The  DOE  and  NRC  agree  to  work  in 
concert  to  ensure  that  the  following 
staffing,  inspection  and  enforcement, 
communications  and  information 
exchange,  and  conflict  resolution 
protocol  regarding  the  NRC  Inspector 
activities  are  followed. 

A.  Staffing 

1.  The  NRC  will  select  its  inspectors 
in  accordance  with  its  own  procedures 
and  qualifications. 

2.  The  NRC  is  responsible  for 
obtaining  security  clearances  for  its 
inspectors. 

3.  The  NRC  is  responsible  for 
ensuring  that  NRC  Inspectors  comply 
with  safety  requirements  established  by 
the  USEC.  The  NRC  is  not  required  to  ' 
follow  USEC's  fitness-for-duty  program 
but  will  instead  follow  its  own  internal 
fitness-for-duty  program.  DOE  is  not 
responsible  for  ensuring  access  or  space 
for  NRC  personnel.  USEC  is  responsible 
for  ensuring  access  and  space  for  NRC 
personnel. 

4.  NRC  and  Office  of  Government 
Ethics  Conflict  of  Interest  regulations 
will  be  in  effect  for  NRC  Inspectors 
conducting  inspection  activities  related 
to  the  Gaseous  Diffusion  Plants. 

B.  Inspections  and  Enforcement 

1.  The  NRC  Inspectors'  activities  are 
intended  to  provide  information  for  use 
in  developing  standards  for  the  gaseous 
diffusion  plants  and  in  determining 
whether  to  issue  the  initial  certificate 
and/or  approve  a  compliance  plan  in 
accordance  with  the  Act.  NRC 
inspection  activities  are  also  intended  to 
assist  USEC  in  becoming  familiar  with 
NRC  practices, 

2.  The  NRC  Inspectors  are  responsible 
for  adhering  to  safety  requirements 
imposed  by  USEC  related  to  personal 
safety  and  radiological  protection. 

3.  The  NRC  Inspectors  may 
accompany  the  DOE  Site  Safety 
Representative  during  inspections. 


inspection  entrance  and  exit  interviews, 
and  enforcement  meetings 

4.  The  DOE  will  provide  the  NRC 
with  a  copy  and  current  updates  of  the 
DOE  Manual. 

5.  Safety /technical  allegations  or 
concerns  received  by  the  NRC 
Inspectors  will  be  provided  to  the  DOE 
for  processing  in  accordance  with  DOE 
procedures,  including  DOE  procedures 
for  confidential  sources. 

6.  If  an  NRC  Inspector  identifies 
situations  with  immediate  safety 
significance,  he  or  she  will  immediatelv 
communicate  this  information  to  the 
USEC  and  the  DOE  Site  Safety 
Representatives.  It  is  essential  that  this 
information  be  discussed  with  a  DOE 
site  representative  immediately  upon 
discovery  so  that  DOE  may  take  prompt 
action  as  dictated  by  the  situation.  If  the 
DOE  Site  Safety  Representatives  are 
unavailable,  the  NRC  Inspector  will 
transmit  this  information  immediatelv 
to  the  DOE  Regulatory  Oversight 
Manager  or  his  designee. 

7.  DOE  will  receive  copies  of  all 
written  communications  between  USEC 
and  NRC  relating  to  activities  of  NRC 
Inspectors  under  this  agreement. 

8.  If  potential  violations  of  DOE 
regulatory  requirements  are  identified  as 
a  result  of  the  NRC's  inspection 
activities,  DOE  may  take  appropriate 
enforcement  action  as  set  forth  in 
Appendix  B  of  the  ROA.  Enforcement 
action,  if  any,  will  be  taken  only  bv 
DOE. 

C.  Communications  and  Information 
Exchange 

1.  The  DOE  and  NRC  agree  in  good 
faith  to  make  available  to  each  other 
information  within  the  intent  and  scope 
of  this  Agreement. 

2.  The  DOE  and  NRC  agree  to  meet 
every  6  months  at  mutually  agreeable 
times  and  locations  to  exchange 
information  on  matters  of  common 
concern  pertinent  to  this  Agreement. 

3.  The  DOE  and  NRC  agree  to 
consider  each  other's  identified 
information  needs  and  concerns  when 
developing  inspection  plans. 

4.  The  NRC  will  conform  to  EX3E 
practices  regarding  information 
disclosure.  For  instance,  the  NRC  must 
abide  by  DOE  protocol  not  to  publicly 
disclose  DOE  inspection  findings  prior 
to  the  release  of  the  DOE  inspection 
report.  However,  the  NRC  may  discuss 
with  USEC  any  NRC  finding  relative  to 
the  development  of  10  CFR  Part  76 
standards  or  certification  of  the  gaseous 
diffusion  plants  in  accordance  with  the 
Act,  as  amended. 

5.  To  preclude  dissemination  of 
information  which  may  be  exempt  from 
disclosure  pursuant  to  the  Freedom  of 
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liiiariua^ion  .\n.  ilaaiJUi:,  ana  .SKl.  snaii 
cuii.sult  with  nach fltkBT befon 
disclosure  at  mformation  relstnd  to  this 
Agreeneat. 

6.  The  NRC  will  notify  DOE  before 
stationing  an  NRC  fLondeat  inapector  at 
I  site. 

VII.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director.  Division  of  Radiation  Safety 
and  Safeguards.  Region  III.  NRC.  and  the 
DOE  Regulatory  Ovenaght  Manager. 
These  tadividuak  may  designate 
appropriate  staff  repcesentatives  far  tbe 
purpose  of  administering  this 
Agreement. 

B.  Ideotification  of  these  contacts  is 
not  ip»im/<aH  to  restrict  communication 
between  DOE  an<t  NRC  staff  members 
on  technicaJ  and  utber  day-to^lay 
activitiea. 

VIII.  Resolution  of  Conflicts 

A.  If  disagreements  or  conflicts  about 
matters  within  the  scope  of  this 
Agreement  arise.  DOE  and  NRC  will 
work  together  to  resolve  these 
differences. 

B.  Resolution  of  diflerences  between 
DOE  aud  NRC  staff  over  the  significance 
of  Tindings  will  be  the  initial 
responsibility  of  tbe  DOE  Regulator)' 
Oversight  Manasar. 

C  The  DOE  OUice  of  Chief  Counsel. 
Oak  Rid^  Operations,  will  have  the 
Unal  authority  to  interpret  DOE's 
regulatory  requirements. 

IX.  Effective  Date,  Termination,  and 
Modification 

This  Agreement  shall  become 
effective  upon  signing  by  the  Region  III 
Administrator.  NRC.  and  the  DOE 
Regulatory  Oversight  Manager,  and  shall 
remain  in  effect  until  NRC  issues  the 
initial  certificate  and/or  approves  a 
compliance  plan,  which  terminatac  this 
Agreement.  A  formal  review,  not  less 
than  6  months  afiar  the  effective  date, 
will  be  perfarmed  concurrently  by  the 
IX)E  and  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  aay  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  auietulud  or 
modified  Mpon  written  agreement  by 
both  parties. 

X.  Separability 

If  any  provisionis)  of  this  Agreement, 
or  the  application  of  any  provision(s)  to 
any  person  or  circumstances,  is  held 
invalid,  tbe  remainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  shall  not  be  affected. 

[)ated  A^ytst  11.  1994. 


1  .M  ■  .:,■  u  .s  Opartmrat  of  Energy 

|.  Dak  lack—. 

Regulatory  OwerHgM  Manager 
Datad  Augaitlt.l9M 
For  the  I'  S  Ntjcl^m  Regulatory 

Cocuaimum. 

|ohn  B.  Martta. 

HffitoncH  AthmnntmtcT 

|FR  Doc  <»4-2n«Bl  Tiled  9-21-M;  8  45  ami 
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Psrar^eftc  Sructy  o*  the  Potential  tor 
BWR  ECCS  Stn»(ner  Blocknqe  Due  To 
LOCA  Generatetl  Debns  (DRAFT); 
AvailabWty.  Correction 

The  U.S.  Nuclear  Regulatory 
Commission  has  published  a  FOR 
COMMENT  draft  of  f^UREG/CR-6224 
Parametric  Studv  of  thr  Potential  for 
BWB  ECCS  SttxuntT  Blockage  IXte  to 
LOCA  Generated  Debris,  on  Augxist  29. 
1994  (59  FR  45042)  This  report  presents 
a  draft  of  tbe  niBthodoUigy  developed  to 
assess  the  potential  blockage  of  BWR 
emergency  core  cooling  system  (ECCS) 
strainers  by  a  loss-of-coolant  accident 
(LOCAI  generated  debris  The  report 
describes  the  analysis  approach,  models 
developtnl  and  summanres  initial 
calculated  results  of  the  loss  of  ECCS 
recircuUtioo  capability. 

The  address  to  request  a  free  single 
copy  of  this  report  has  been  corrected. 
A  fn«  single  copy  of  draft  NUREG/CR- 
6224.  Paratnetnc  Study  of  the  Potential 
for  BWR  ECCS  Strainer  Blockage  Due  to 
LOC^  Generated  Debris,  may  be 
requested  by  those  oonstdering  pubUc 
commant  by  writing  to  the  Distribution 
Seoti<aa,  U.S.  Nuclear  Regulatory 
CoauniiaiaD.  Washington.  DC  20555- 
0001.  A  copy  is  also  available  for 
inspection  and/or  copying  for  a  fee  in 
the  NRC  PWbtic  Document  Room,  2120 
L  Stre«t.  NW.  (Lower  Level). 
Washington,  DC. 

Tbe  public  comment  period  will  end 
on  November  28.  1994. 

Dated  at  Rockvilie.  Maryland,  this  IStfa  day 
of  September.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Charles  Z.  Serpan.  Jr.. 
Chief  Eagiaeermg  Issues  Bixxack,  Division  of 
Safety  Issue  I^solutjoa.  Office  of  Nuclear 
Regulatory  ttesearch 
jFR  Doc  94-2S460  FUed  9-21-M.  8.4S  am] 
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Public  WorVshop  on  ttie  Seismic 
R««tSltot  ttie  Individual  Plant 
Elimination  of  Extemal  Events 
(IPEEE)  for  Severe  Accident 
Vulnerablltties 

agency:  Nuclear  Rfegulatory 
Commissioa. 


ACnOH:  Notice  of  workshop  and 
availability  of  Draft  NRC  report  on 
Seismic  Re\nsit  of  Individual  Plant 
Examination  of  External  Events  (IPEEE). 

SUMMARY:  The  NRC  plans  to  conduct  a 
woriishop  to  discuss  the  results  of  the 
seismic  IPEEE  revisit  and  solicit 
questions  and  commenU.  A  dnh  report 
on  the  staff  position  is  being  prepared 
and  will  be  available  on  October  7.  1994 
at  the  NRC  Public  Document  Room 
(PDR).  GelmMi  Building.  2120  L  Street 
NW  ,  Washin^on.  DC 
DATES;  October  21.  1994;  9:00-5:00. 
ADDRESSES:  The  NRC  Auditorium, 
11555  Rockvilie  Pike,  Rockvillp.MD 
20852-2738. 

FOR  FURTHER  INFORMATION  CX^NTACT: 
John  T  Chen,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Telephone  (301)  415-6549. 
SUPPtEMENTAITT  INFORMATION:  On  June 
28,  1991  the  NKC  issued  Generic  Letter 
88-20.  Supplement  4.  Individual  Plant 
Examination  of  External  Events  (IPEEE) 
for  Severe  Accident  Vulnerabilities,  and 
NUREG-1407,  Procedural  and  Submittal 
Guidance  for  IPEEE.  The  Generic  Letter 
requested  all  licensees  to  perform  an 
IPEEE  to  identify  plant-specific 
vulnerabilities  to  severe  accidents  due 
to  external  events  and  report  the  results 
to  the  Nl^.  NUREG-1407  provides 
guidance  for  conducting  the  IPEEE.  Key 
elements  of  the  development  of  the 
IPEEE  guidfmce  included  assigning 
earthquake  review  level  and  review 
scope  for  the  seismic  events.  In  this 
development,  for  central  and  eastern 
U.S.  plants,  the  process  of  assigning 
plants  to  appropriate  review  categories 
has  relied  largely  on  the  use  of  available 
seismic  hazard  results:  those  developed 
by  Lawrence  Livermore  National 
Laboratory  (LLNI.)  in  1989  and  Electric 
Power  Research  Institute  (EPRI)  in  1989. 
However,  grouping  of  the  plants  relied 
heavily  on  a  grouping  technique  writh  a 
number  of  attributes  using  seismic 
hazard  on  a  relative  basis.  In  1993, 
based  on  a  re-ehcilation  of  LLNL 
ground-motion  and  seismicity  experts, 
revised  seismic  hazard  results  were 
issued  in  NUREG-1488  The  revised 
mean  hazard  resuhs  are  significantly 
lower  than  the  1989  LLNL  results,  and 
are  much  closer  to  the  1989  EPRI  hazard 
results.  Tliese  results  prompted  the  NRC 
to  revisit  the  seismic  TPEEE  program  and 
consider  the  potential  impact  of  the 
revised  LLNL  results.  The  Draft  Report 
will  be  discussed  during  the  workshop. 
A  detailed  agenda  will  be  available  on 
October  14.  1994  at  the  PDR. 

Members  of  licensees*  staff  who  are 
involved  in  seismic  fPEEE  performance 


are  encouraged  to  attend,  along  with 
other  interested  members  of  the  public. 
Those  persons  who  wish  to  make  a  brief 
presentation  at  the  workshop,  should 
indicate  their  desire  to  the  contact  listed 
above,  so  that  they  can  be  added  to  the 
agenda.  Early  notification  is 
recommended  since  requests  will  be 
processed  as  they  are  received.  Written 
comments  will  also  be  accepted  up  to  4 
weeks  following  the  workshop. 

Dated  in  Rockvilie,  Mar>'land  this  15th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  Murphy, 

Acting  Director.  Division  of  Safety  Issue 
Resolution.  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  94-23459  Filed  9-21-94;  8:45  amj 
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[Docket  No.  50-^61] 

Illinois  Power  Company,  et  al.; 
Withdrawal  of  Application  for 
Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Illinois  Power 
Company  (the  licensee)  to  withdraw  its 
February  17, 1993,  appfication  for  a 
proposed  amendment  to  Facility 
Operating  License  No.  NPF-62  for  the 
Clinton  Power  Station  (CPS),  Unit  No.  1, 
located  in  DeWitt  County,  Illinois. 

The  proposed  amendment  consisted 
of  three  proposed  partial  exemptions 
from  the  requirements  of  10  CFR  Part 
50,  Appendix  J  regarding  containment 
integrated  leakage  rate  testing,  three 
proposed  changes  to  associated  CPS 
Technical  Specification  3/4.6.1.2. 
"Primary  Containment  Leakage,"  and 
changes  to  the  CPS  Technical 
Specification  Bases  and  Operating 
License  No.  NPF-62. 

One  of  the  three  requested 
exemptions  was  granted.  A  partial 
exemption  fi-om  the  10  CFR  50, 
Appendix  J,  Section  III.D.l.(a) 
requirement  to  perform  the  third  Type 
A  test  of  each  10-year  service  period 
when  the  plant  is  shut  down  for  the  10- 
year  plant  inservice  inspection  was 
granted  in  Amendment  #83  dated 
September  8, 1993.  However,  requests 
for  partial  exemptions  from  the 
requirements  of  Section  III.A.l.(a)  (the 
requirement  to  stop  a  containment 
integrated  leak  rate  test  if  excessive 
leakage  is  detected)  and  Section 
III. A. 5. (b)  (acceptance  criteria  for 
containment  integrated  leak  rate  tests 
with  respect  to  determining  the 
frequency  of  conducting  future  tests) 
was  deferred  pending  resolution  of 


ongoing  rulemaking  activities  associated 
with  Appendix  J. 

SECY-94-036  dated  February  17, 
1994,  described  the  staffs  plans  for 
completion  of  rulemaking  on  Appendix 
J  and  how  plant-specific  requests  for 
contingency  and  performance  based 
exemptions  would  compete  for  limited 
staff  resources.  The  SECY  paper  further 
stated  that  the  availability  of  staff 
resources  for  reviewing  such 
exemptions  would  be  extremely  limited. 
Subsequently,  by  letter  dated  August  15, 
1994,  the  licensee  withdrew  the 
amendment  request. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  31,  1993 
(58  FR  16864).  However,  by  letter  dated 
August  15,  1994,  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  17,  1993, 
and  the  licensee's  letter  dated  August 
15,  1994,  which  withdrew  the 
application  for  ficense  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  document  Room,  2120  L  Street 
NW.,  Washington,  DC  20555,  and  at  the 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street,  Clinton,  Illinois 
61727. 

Dated  at  Rockvilie,  Maryland,  this  15th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Douglas  V.  Pickett, 

Acting  Director.  Project  Directorate  III-3. 
Division  of  Reactor  Projects-IU/IV.  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  94-23457  Filed  9-21-94;  8:45  am] 
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[Docket  No.  50-328] 

Tennessee  Valley  Authority,  Sequoyah 
Nuclear  Plant  Unit  2;  Notice  ot 
Withdrawal  of  Application  for 
Amendment  To  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  the  Tennessee 
Valley  Authority  (the  licensee)  to 
withdraw  its  June  28,  1994.  application 
for  a  proposed  amendment  to  Facility 
Operating  License  No.  DPR-79  for  the 
Sequoyah  Nuclear  Plant,  Unit  2.  located 
in  Soddy  Daisy,  Tennessee. 

The  proposed  amendment  would 
have  modified  the  facility  technical 
specifications  to  incorporate  alternate 
steam  generator  tube  plugging  criteria  at 
tube  support  plate  intersections.  The 
proposed  changes  would  have  been 


implemented  during  the  Unit  2  Cycle  6 
refueling  outage.  Additional  information 
was  supplied  by  letter  dated  August  1. 
1994. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubUshed  in 
the  Federal  Register  on  July  20, 1994 
(59  FR  37084).  However,  by  letter  dated 
September  8,  1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  28, 1994;  the 
licensee's  letter  dated  August  1,  1994. 
that  supplied  additional  information; 
and  the  licensee's  letter  dated 
September  8,  1994,  which  withdrew  th^ 
application  for  license  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street 
NW.,  Washington,  D.C.  20555,  and  at 
the  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockvilie,  Maryland  this  15lh  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission 

David  E.  LaBarge,  Sr., 

Project  Manager,  Project  Directorate  11— t, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

IFR  Doc.  94-23458  Filed  9-21-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-34678;  International  Senes 
Release  No.  713;  File  No.  SR-«SCC-94-3) 

Self-Regulatory  Organizations; 
International  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  To  a 
Data  Transmission  Link  With  Caja  de 
Valores,  S.A. 

September  15. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.'  notice 
is  hereby  given  that  on  August  9, 1994. 
the  International  Securities  Clearing 
Corporation  ("ISCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
as  described  in  Items  1, 11,  and  III  below, 
which  Items  have  been  prepared  • 
primarily  by  ISCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'ISL'.S.C.  78s(b)(l)(1968). 


4K652 


Fe<i«Ti*J   Rf^is<«-r  /  VoL  59,  No.  183  /  Tbufsday,  September  22.  1994  /  Nk)(jces 
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1    S.-lt  Kcvul-iltTs  Oixiiii^a'io"'* 
SldlriiU'iil  ul  tin-   Irnn'.    i)  Subst^ii.  i    uf 
ihe  f'rtijx »*•«»» I  Kuir  (  Juiiv'f 

1  h"  f)ri)[><>sf(i  rule  i  n.iiii;i'  consists  of 
a  data  txan&uukftion  link  agreement  with 
Caja  de  VAlore*.  SJi.  ("CVSA"J. 

II.  S«ir  Rr-ftiUlnrv  Ornaniiation'i 
Stalfm»-iii  <>t  ftir  l'iirjw»^^  of.  and 
Slatirtorv  B«m-.  t"f   «b'  f  i-jx^rd  Rule 
Change 

In  its  filing  with  the  Commission. 
ISOC  inciuded  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  u\<i  discussed  any 
comments  it  received  on  the  pn>posed 
rule  change  Tlie  text  of  these  statements 
may  be  examined  at  the  place  sp)ecified 
in  Item  IV  below.  ISCC  has  prepared 
sumaiaries.  set  forth  in  sectKms  (A).  (B). 
and  (C)  below,  of  Um  most  significant 
aspects  of  such  staCaaMnts. 


(A)  Self- Regulatory  Orgaiuzahon  's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

ISCC's  Rule  40  provides  that  ISCC 
may  establish  links  with  foreign 
financial  institutions  and  may  make 
available  for  the  benefit  or  on  behalf  of 
the  foreign  financial  institution's 
participurt*  and  members  such  services 
of  ISOC  which  ISCC  in  tts  sole 
discretion  shall  determine  to  provide. 
Pumiant  to  the  authority  granted  by 
Rule  40.  ISCC  has  entered  into  a  link 
with  CVSA.*  This  link  is  similar  to  the 
links  ISCC  has  previously  established 
with  the  Japan  Securities  Clearing 
Corporation  and  the  Central  Depository 
(Pte  )  Ltd  of  Singapore. 

Under  the  link.  CVSA  will  be  able  to 
hold  SBConties  m  The  Depository  Trust 
Company  ("DTC")  through  ISCC. 
Pursuant  to  the  terms  of  the  service 
agreement  dated  December  2.  1993. 
between  ISCC  and  CVSA.  CVSA  will  be 
bound  by  DTPC  rules  ajjpbcable  to  the 
DTC  services  that  CVSA  will  utilize 
through  ISCC.  While  monetary 
obligations  under  the  link  are  expected 
to  be  limited  to  payments  for  fees.  CVSA 
will  be  required  to  collateralize  its 
obligations  to  ISOC.  Such  collateral  will 
be  available  to  cover  any  assessments 
made  by  DTC  to  ISCC  based  on  CVSA's 
use  of  DTCs  wrvioes.  ISCC's  auditors 
will  be  able  to  consult  with  CVSA's 
auditors  with  regard  to  CVSA's  financial 
condition  and  the  activity  arising  under 
the  link,  and  CVSA  will  furnish  ISCC 
with  CVSA's  financial  statements. 

CVSA  has  agreed  that  before  the  link 
becomes  operational.  CVSA  will 
appoint  a  registered  agent  in  the  U.S.  for 


service  of  process  and  will  provide  ISCC 

with  proof  of  such  appoiatntaat.  CVSA 
also  has  agret^  tha'  it  will  Im  aubfect  to 
jurisdictiao  in  Nt-^  '1  >rk  inrthe 
resolution  of  disputes  under  or  ahsing 
tmmtbeiuik. 

OpantiooaUy.  CVSA  will  be  assigned 
one  onaiber  for  use  on  behalf  of  its 
membacs.  ISCC  will  apply  to  DTC  on 
CVSA's  bdbalf  to  establish  CVSA  as  an 
ISCC-sponsored  DTC  participant.  ISCC 
oa  beiuif  of  CVSA  will  iniliate  book- 
entry  deliveries  for  bo  value.  ISCC  oo 
behalf  of  CVSA  also  will  accept  receives 
of  securities  by  book-entry  for  no  value. 
Both  the  receive  and  deliver  fuDctions 
will  be  pursuant  to  iostructions  received 
from  CVSA.  and  such  inatructions  will 
identify,  aroung  other  items,  which 
CVSA  member  £or  whom  the  receipt  or 
delivery  is  beiog  eiiected.  In  special 
circumstances  and  at  ISCC's  discretion. 
DTCs  withdi-awal-by-traasiBr  •er\ ice 
also  may  be  utiUzed.  In  such  case,  the 
securities  will  ba  delirered  as  directed 
by  CVSA.  Relevant  DTC  notices  and 
corporate  actutn  data  relating  to  the 
issues  held  in  the  CVSA/ISCC  account 
at  DTC  urill  be  provided  to  CVSA. 

To  the  extant  that  any  money 
settlement  is  required.  ISCC  will  receive 
payment  in  the  forvn  of  an  official  bank 
check  or  a  wire  transfer  through  the 
CVSA  dnaiynated  correspondent  bank. 
ISCC  will  receive  dividend  and  possibly 
interest  payments  from  DTC  with 
respect  to  shares  on  deposit.  Dividend 
and  interest  credited  to  CVSA's  account 
at  DTC  will  be  reflected  in  CVSA's  ISCC 
settlement  statement.'  The  settlement 
statement  alao  will  reflect  a  debit  for  the 
total  dividends  and  iirterest  paid  to 
CVSA's  account  as  its  withholding 
bank.« 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  in  that  it  will  promote  the 
prompt  and  aGcurate  ciaaranoe  and 
settlement  of  securities  transactions. 
ISCC  believes  that  the  provision  by  ISOC 
to  CVSA  of  tha  Mrvioea  deachbed  above 
will  further  the  purposes  of  Section  17A 
of  the  Act.  Specifically,  it  will  promote 
the  deliveiry  and  safekeeping  of  certain 
U.S.  issues  through  a  book-entry 
environment  thus  avoiding  the  need  to 
move  securities  physically  to  settle 
trades.  It  also  will  standardize  in 
accordance  with  U.S.  pn»ctices  and 
procedures  the  processing  of  U.S. 


'CVSA  It  Um  tola  central  dapoaitory  acting  m 
Arttantina 


>On  aach  Businaaa  6sy.  ISCC  will  transmil  10 
CVSA  a  tmUmmrl  aurnial  datailn^  tba  Ml 
amount  6m  W  ISCC  fran  CVSA  or  frvan  ISCC  to 
CVSA. 

*  A  withboldioj  banJi  ia  a  bank,  approved  by  iba 
Inlnnat  Ravanua  Service  Tkal  wlthtiolds  and  pays 
the  tax  afplica>li  w  <lrrMtanda  and  ioMrest  on  iJ.S. 
issues  patd  W  aafi-LVS.  aotitiaa. 


securities  traded  on  a  foreign  exchange. 
In  addition,  the  interests  of  the  U.S. 
investing  public  and  the  U.S.  financial 
community  will  be  aerved  by  the 
performance  of  such  services  by  ISOC.  a 
registered  clearing  agency  subject  to 
Commission  supervision. 

(B)  Self-Regulatory  OrgaJilzaUoa's 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  that  the 
proposed  rule  changes  will  have  an 
impact  or  impose  a  burden  or 
competition. 

(Cj  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

ISCC  has  notified  its  members  of  the 
proposed  changes  to  its  procedures  and 
to  date  has  receive  no  written 
comments.  ISCC  will  notify  the 
Commission  of  any  written  comments 
received  by  ISOC 

HI   Date  of  EfTfttiveness  of  the 
Proposed  Rule  Change  and  Timing  fur 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  sxich  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Conimission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  approved 

IV.  Solicitation  of  Comiiients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  uithh<,'ld  frrmi  the 
public  in  accordance  with  pr^i visions  of 
5  U.S.C  552.  %vill  be  avaiUble  for 
inspection  and  cop  vine  in  the 
Commission's  Public  Ki^iprence  Section. 
450  Fifth  Stret'l   N  W    Washington.  DC. 
20549.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  ISCC.  All 
submissions  should  refer  to  File  No. 
SR-ISCC-94-03  and  should  be 
submitted  by  October  1.3.  1994. 

For  the  CoiTimis.sion  by  the  Division  of 
Market  Regulation,  pursuant  to  dol«gated. 
authority.* 

Margaret  H.  McFarUnd. 
Deputy  Secretary. 
IFR  Doc.  94-23393  Fi!«d  9-21-«)4;  »;45  atn| 
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[Release  No.  34-34679;  tnternational  Series 
Release  No.  714;  File  No.  SR-ISCC-94-4] 

Self-Regulatory  Organizations; 
International  Securities  Clearing 
Corpo>-3tion;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  to  a 
Data  Transmission  Link  With  Monte 
Titoli,  S.P.A. 

.September  15,  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  notice  is  hereby  given  that  on 
August  9, 1994.  the  International 
Securities  Clearing  Corporation 
("ISCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission') 
the  proposed  rale  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  primarily  by  ISCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
a  data  transmission  link  agreement  with 
Monte  Titoli,  S.p.A.  ('MT"). 

II.  Self-Regulatory  Oi-ganization's 
Statement  of  the  Fuq9ose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission, 
ISCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comrnnnfs  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  beldw.  ISCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


(A)  Self-Regalatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

ISCC's  Rule  40  provides  tiiat  ISCC 
may  establish  links  with  foreign 
financial  institutions  and  may  make 
available  for  the  benefit  or  on  behalf  of 
the  foreign  financial  institution's 
participants  and  members  such  services 
of  ISCC  which  ISCC  in  its  sole 
discretion  shall  determine  to  provide. 
Pursuant  to  the  authority  granted  by 
Rule  40,  ISCC  has  entered  into  a  link 
with  MT.2  This  link  is  similar  to  the 
links  ISCC  has  previously  established 
with  the  Japan  Securities  CU-oring 
Corporation  and  the  Central  D<;pository 
(Pte.)  Ltd.  of  Singapore. 

Under  the  link,  MT  will  be  able  to 
hold  securities  in  The  Depository  Trust 
Company  ("DTC")  through  ISCC. 
Pursuant  to  the  terms  of  the  service 
agreement  dated  June  1,  1992,  between 
ISCC  and  MT,  MT  will  be  bound  by 
DTC  rules  applicable  to  the  DTC 
services  that  MT  will  utilize  through 
ISCC.  While  monetary  obligations  under 
the  link  are  expected  to  be  limited  to 
payments  for  fees,  MT  will  be  required 
to  collateralize  its  obligations  to  ISCC. 
Such  collateral  will  be  available  to  cover 
any  assessments  made  by  DTC  to  ISCC 
based  on  MT's  use  of  DTCs  services. 
ISCC's  auditCH^  will  be  able  to  consult 
with  MT's  auditors  with  regard  to  MT's 
financial  condition  and  the  activity 
arising  under  the  Unit,  and  \fT  will 
furnish  ISCC  with  MT's  financial 
statements. 

MT  has  agreed  that  before  the  link 
becomes  operational.  MT  vrill  appoint  a 
registered  agent  in  the  U.S.  for  semlce 
of  process  and  will  provide  ISCC  with 
proof  of  such  appointment.  MT  also  has 
agreed  that  it  will  be  subject  to 
jurisdiction  in  New  York  for  the 
resolution  of  disputes  under  or  arising 
from  the  link. 

Operationally,  MT  will  be  assigned 
one  number  for  use  on  behalf  of  its 
members.  ISCC  will  apply  to  DTC  on 
MT's  behalf  to  establish  MT  as  an  ISCC- 
sponsored  DTC  p.irticipant.  ISCC  on 
behalf  of  MT  will  initiate  book-entry 
deliveries  for  no  value.  ISCC  on  behalf 
of  MT  also  will  accept  receipts  of 
securities  by  book-entry  for  no  value. 
Both  the  receive  and  deliver  functions 
will  be  pursuant  to  instructions  received 
from  MT,  and  such  instriictions  will 
identify,  among  other  items,  the  MT 
member  for  whom  the  receipt  or 
delivery  is  being  effected.  In  special 
circumstances  and  at  ISCC's  discretion. 


DTCs  withdrawal-by-transfer  service 
also  may  be  utilized.  In  such  case,  the 
securities  will  be  delivered  as  dirpctefl 
by  MT.  Relevant  DTC  notices  and 
corporate  action  data  relating  to  the 
issues  held  in  the  MT/ISCC  account  at 
DTC  will  be  provided  to  MT. 

Tj  the  extent  that  any  money 
settlement  is  required,  ISCC  will  receive 
payment  in  the  fiorm  of  an  official  bank 
check  or  a  wire  transfer  through  the  MT 
designated  corrpspondent  bank.  ISCC 
will  receive  dividend  and  possibly 
interest  payments  ft-om  DTC  with 
respect  to  shares  on  deposit.  Dividend 
and  interest  credited  to  MT's  account  at 
DTC  will  be  reflected  in  MT's  ISCC 
settlement  statement. 3  The  settlement 
statement  also  will  reflect  a  debit  for  ihf 
total  dividends  and  interest  paid  to 
MT's  account  at  its  withholthng  bajik.-* 

The  proposed  rule  change  is 
consistent  with  the  requirement.s  of  the 
Act  and  the  rules  and  regulations 
thereunder  in  that  it  will  promote  thi» 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
ISCC  believes  that  the  provision  by  ISCC 
to  MT  of  the  services  descibed  above 
will  further  the  purposes  of  Section  17A 
of  the  Act.  Specifically,  it  wiU  promote 
the  delivery  and  safekeeping  of  certain 
U.S.  issues  through  a  book-entry 
environment  thus  avoiding  the  need  to 
move  securities  physically  to  settle 
trades.  It  also  will  standardize  in 
accordance  with  U.S.  practices  and 
procedures  the  processing  of  U.S. 
securities  traded  on  a  foreign  exchange. 
In  addition,  the  interests  of  the-U  S. 
investing  public  and  Lhe  U.S.  financial 
community  will  be  served  by  the 
perfonnance  of  such  services  by  ISCC.  a 
registered  clearing  agency  subject  to 
Commission  supervision. 

IB)  Self-Regulctory  Organization  s 
Statement  on  Burden  on  Competition 

ISCC  does  not  believe  that  the 
proposed  rule  changes  will  have  an 
impact  or  impose  a  burden  on 
competition. 

(C)  Self -Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receiwd  From 
Members.  Participants,  or  Others 

ISCC  has  notified  its  members  of  the 
proposed  changes  to  its  procedures  .iml 
to  date  has  received  no  written 
comments.  LSCC  will  notify  the 


■17CFR20B.3e-3{B)tl2). 

'15  U.S.C  7»s(W(ir(i«sai. 


*MT  provides  settlement  and  depository  Mirvit.-«s 
for  securities,  including  securities  of  U.S.  issuers, 
listed  on  Italian  stock  exchanges. 


*On  each  business  day.  ISCC  will  trdnsniit  !o  MT 
8  settlement  slatemeni  detailing  the  nel  amount  ri..e 
to  ISCC  from  MT  or  from  ISCC  to  MT. 

'  A  withholding  bank  is  a  bank  approved  by  the 
Internal  Revenue  Service  that  withholds  and  p.ivs 
the  tax  applicable  to  dividends  and  inlernsi  on  i'.S. 
issues  paid  to  non-tl.S.  entities. 
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commission  of  any  written  comments 
received  by  ISCC. 

III.  Dale  of  EfTectiveness  of  the 
Proposed  Rule  Cliange  and  Timing  for 
(]omn)is.siMn  Aition 

Within  thirty-fivo  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Comnns.sion  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  Pmding  or  (ii) 
as  to  which  the  self-regulatory 
organizations  consents,  the  Commission 
will: 

(A)  By  order  approve  such  pro[>osed  rule 
change  or 

(B)  Institute  proceedings  to  determine 
whether  the  projxjsed  rule  change  should  be 
approved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  N.W..  Washington.  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  selfregulatory  organization 
All  submissions  should  refer  to  File  No. 
SR-lSCC-94-04  and  should  be 
submitted  by  October  13. 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secrrtary 
|FR  Doc.  94-23394  Filed  9-21-94.  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary. 
action:  Notice. 

summary:  This  notice  lists  those  forms, 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  .accordance  with  the 
requiremeiii'^  of  the  Paperwork 
Reduction  A.  t  of  1980  (44  USC  Chapter 
35). 

DATES:  September  15,  1994. 
ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edwa/d  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington,  DC.  20503.  If  you 
anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  from  Susan  Pickrel  or 
Annette  Wilson,  Information 
Management  Division,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (202)  366-4735. 
SUPPLEMENTARY  INFORMATION:  Section 
3507  of  Title  44  of  the  United  States 
Code,  as  adopted  by  the  Paperwork 
Reduction  Act  of  1980.  requires  that 
agencies  prepare  a  notice  for  publication 
in  the  Federal  Register,  listing  those 
information  collection  requests 
submitted  to  OMB  for  approval  or 
renewal  under  that  Act.  OMB  reviews 
and  approves  agency  submissions  in 
accordance  with  criteria  set  forth  in  that 
Act  In  carrying  out  its  responsibilities. 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 

Items  Submitted  to  OMB  for  Review 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
September  15.  1994: 

DOT  No.  3987. 

OAffl  No.  2130-0035. 


Administration:  Federal  Railroad 
Administration. 

Title:  Railroad  Operating  Rules. 

Need  for  Information:  39  FR  41 1 75 
requires  FRA  to  monitor  each  railroads 
compliance  with  its  operating  rules 
regarding  the  movement  of  trains  and 
other  rolling  equipment  in  the  railroad 
industry  and  the  operating  rules 
instructions  that  each  railroad  provides 
to  its  employees. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  consider 
waiver  and  petition  applications,  and  to 
conduct  accident  investigations 
involving  operating  practices. 

Frequency:  Recordkeeping  and 
.Annually. 

Burden  Estimate:  620  railroads. 

Respondents:  131,159.5  hours. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
211.485  hours. 

DOT  No.;  3988. 

OMB  No.  2130-0500. 

Administration:  Federal  Railroad 
Administration. 

Title:  Accident/Incident  Reporting 
and  Recordkeeping  Requirements. 

Need  for  Information:  Title  49  CFR 
part  225  authorizes  FRA  to  report 
accidents  and  incidents  that  the  railroad 
attributes,  at  least  in  part,  to  a  railroad 
employee's  error  (human  error). 

Proposed  Use  of  Information:  The 
information  will  be  used  to  identify 
hazardous  conditions  associated  with 
rail  transportation  and  to  assure 
compliance  with  the  Rail  Safety  Act  and 
the  Rail  Safety  Improvement  Act  of 
1988. 

Frequency:  On  occasion;  monthly; 
annually;  recordkeeping. 

Burden  Estimate:  101,637. 

Respondents:  620  railroads. 

Formls):  FRA-F-6180.45;  FRA-F- 
6180.54;  FRA-F-6180.54;  FRA-F- 
6180.55;  FRA-F-6180.55A;  FRA-F- 
6180.56;  FR.^-F-618a57;  FRA-F- 
6180.78;  and  FRA-F-6180.81. 

A  verage  Burden  Hours  Per  Response: 
163.9  hours. 

DOT  No..  3989. 

OMB  No.  2115-0565. 

Administration:  U.S.  Coast  Guard. 

Title:  Hopper  Dredge  Working 
Freeboard;  Load  Line  and  Stability 
Requirements. 

Need  for  Information:  Title  43  USC 
1333(d);  46  USC  3306.  3703  and  5115 
and  49  CFR  1.46,  establishes  statutory 
mandates  on  owners  and  operators  of 
vessels  to  maintain  them  in  a  safe 
operating  condition. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the  Coast 
Guard  to  ensure  that  owners  and 
operators  of  self-propelled  hopper 


dredges  meet  certain  structural  stability 
standards.  This  information  will  also 
ensure  Master's  of  vessels  are  provided 
stability  and  loading  information  in 
order  to  allow  them  to  operate  their 
vessels  in  a  safe  nwnner. 
Frequency:  Once. 
Burden  Estimate:  51  hours. 
Respondents:  Owners,  operators  or 
agents  of  self-propelled  hopper  dredges. 
Fonn(s):  None. 

Average  Burden  Hours  Per  Response: 
50  hours  reporting  and  1  hour 
recordkeeping. 
DOT  No..  3990. 
OMB  No:  New. 

Administration:  TedsraX  Highway 
Adaunistration. 

Title:  Automated  Roadsi«le  Inspection 
Technologies. 

Need  for  Information:  Senate  Report 
103-150  requires  FHWA  to  develop  and 
test  various  technologies  to  automate 
commercial  roadside  inspections, 
including  those  that  allow  computerized 
imaging  and  reporting  on  the  safety 
conditions  on  the  underside  of  a 
commercial  motor  vehicle. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  FHWA  to 
appraise  and  assess  currently  available 
technologies  to  inspect  the  underside  of 
a  commercial  motor  vehicle. 
Frequency:  Once. 
Burden  Estimate:  300  hours. 
Respondents:  Motor  vehicle  industry. 
Form(s):  None. 

Average  Burden  Hours  Per  Rt^ponse: 
1.5  hours  reporting. 
ZX;T  No;  3991. 
OMB  No;  2132-0011. 
Administration:  Federal  Transit 
Administration. 

Title:  Environmental  Assessments. 
Need  for  Information:  The  National 
Environmental  Policy  Act  (NEPA).  the 
primary  regulation  implementing  NEA 
issued  by  the  Council  on  Environmental 
Quality  (CEQJ,  and  die  FTA 
environmental  impact  regulation 
requires  environmental  assessments  for 
projects  proposed  by  State  and  local 
governments  for  funding  by  the  FTA. 
Proposed  Use  of  Information:  The 
information  will  be  used  to  determine 
the  probable  environmental  effects  of 
projects  proposetl  for  Federal  funding 
by  the  FTA  and  whether  the  projint 
should  be  modified  to  mitigato 
environmental  harm. 
Frequency:  On  occasion. 
Burden  Estimate:  7.440  hours. 
Respondents:  St^te  and  local 
governments. 
Fomi(s):  None. 

Average  Burden  Hburs  Fer  Rtvpvnse^ 
1 20  hours. 
nOTNb  3892. 


OMB  No;  2127-0563. 

Administration:  National  Highway 
Traffic  Safety  .Administration. 

Title:  Repiaq^able  Light  Source 
Dimensional  Information. 

Need  for  Information:  Title  49  CFR 
Part  564  reduces  the  btirden  to 
manufacturers  and  users  of  new  light 
sources  by  eliminating  the  18-month 
petitioning  process  and  substituting  a 
one  month  agency  review. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  the 
manufacturers  of  replacement  light 
bulbs  to  standardize  their  bulbs  so  that 
their  interchangeability  dimensions  and 
other  fit  and  photometric  aspects  are  all 
identical  to  those  of  the  original  bulb 
manufacturers. 

Frequency:  On  occasion. 

Burden  Estimate:  13.33  hours. 

Respondents:  1.67  average  per  year. 

Formls):  None. 

/I  verage  Burden  Hours  Per  Response: 
8  hours. 

DOT  No;  3993. 

OKfB  No:  2130-0509. 

Administration:  Federal  Railroad 
Administration. 

Title:  State  Safety  Participating 
Regulations  and  Remedial  Actions 
Reporting. 

Need  for  Infonnation:  Title  49  CFR 
Part  212  provides  the  legal  framework 
for  enforcement  and  funding  purposes. 
Section  3  of  the  Rail  Safety  Enforcement 
and  Review  Act,  Public  Law  102-365 
mandates  the  issuance  of  regulations 
requiring  railroads  be  notified  that  a 
civil  penalty  will  be  recommended  for 
a  failure  to  comply  with  railroad  safety 
laws. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  administer 
and  monitor  State  participants  in 
investigative  and  surveillance  activities 
under  Federal  Safntj*  laws  and 
regulations. 

Frequency:  Annually;  monthly;  semi- 
annually; on  occasion. 

Burden  Estimate:  14.954  hours. 

Be.<;poncfents;  31  States. 

Formfsj:  FR.\-F-6 180.58,  58A;  59: 
59A;  68;  68.A;  69:  65;  65A;  67;  5;  5A;  10; 
29:  29A;  79:  96. 

Average  Burden  Hours  Per  Response: 
482.4  hours. 

DOT  No;  3994. 

O.VfB  No.  2127-0566. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Dnig  Offender's  License 
Suspension  Certification. 

Need  for  Information:  Section  333  of 
the  DOT  and  Related  Agencies 
Appropriations  Act  for  FY  1991  amends 
23  use  Section  104  and  requires  the 
withholding  of  certain  Federal-aid 
Highway  funds  from  States  that  do  not 


enact  legislation  requiring  the 
revocation  or  suspension  of  an 
individual's  drivers'  license  upon 
conviction  for  any  violation  of  the 
Public  Law  101-215. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  determine 
each  States  compliance  with  the 
requirements  set  forth  in  this  rule. 

Frequency:  Annual. 

Burden  Estimate:  260  hours. 

Respondents:  52  States. 

Form{s):  None. 

Average  Burden  Hours  Per  Response: 
5  hours. 

DOT  No:  3995. 

OMB  No:  New. 

Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  Patterns  of  Misuse  of  Child 
Safetv'  Seats. 

Need  for  Information:  Title  15  USC 
1395  Section  106(b)  gives  the  Secretary 
authorization  to  assess  the  types  of  child 
safety  seat  (CSS)  misuse  and  identify 
underlying  causes.  Also,  it  will 
determine  which  causes  of  misuse  are 
based  on  attitudes,  beliefs,  or 
knowledge. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  identify  the 
characteristics  of  adult  misuse  of  CSS 
that  would  be  useful  in  the  development 
of  specially  targeted  program  strategies. 

Frequency:  CDnce. 

Burden  Estimate:  1 .000  hours. 

Respondents;  4,000. 

Formls):  Questionnaire/Observatinn 
Form. 

Average  Burden  Hours  Per  Response. 
0.25  hours. 

DOT  No:  3996. 

OA/B  No;  2138-0040. 

Administration:  Research  and  .Spif^ial 
Programs  Administration. 

Title:  Report  of  Traffic  and  Qspat  ity 
Statistics— The  T-lOO  System. 

Need  for  Informuiion:  14  CFR  Part  217 
and  241  authorizes  the  Department  to 
provide  civilian  passenger  and,  or  (.ari;ci 
scheduled,  nonschedule  and  charter 
senices  to  or  from  the  United  States, 
whether  performed  pursuant  to  a  pemnT 
or  exemption  authority 

Proposed  Use  of  Information:  The 
information  will  be  used  for 
int.'rnationai  negotiations,  monitoring 
air  carrier  fitne.ss.  international  rat(?s, 
and  foreign  air  carrier  applications 

Frequency:  Monthly;  quarterly 

Burden  Estimate:  12.4.56  hours 

Respondents.  US  and  Foreign  An 
Carriers. 

Formlsh  T-lOO  and  T-1 00(f). 

Average  Burden  Hours  Per  Response 
US  Air  Carriers  10  hours  and^  fioreigaaiT 
carriers  1 .5  hours. 

DOT  No.  3«97 
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OMB  No.  New. 

Administration:  Federal  Aviation 
Administration. 

Title:  Aviator  Safety  Studies. 

Need  for  Infonnotion:  FAA  Act  of 
1958.  312(e)  Civil  Aeromedical  Research 
authorizes  the  FAA  to  conduct  research. 

Proposed  Use  of  Information:  The 
information  will  be  used  in  scientific 
studies  investigating,  among  other 
issues,  the  decision  making  processes 
used  by  novice  and  expert  pilots,  the 
characteristics  of  effective  intervention 
methodologies,  and  the  characteristics 
of  the  targeted  pilots. 

Frequency:  On  occasion. 

Burden  Estimate:  12.000  hours 
annually  for  the  blanket  surveys. 

Respondents:  Individuals. 

Formlsl:  None. 

Average  Burden  Hours  Per  Response: 
2  hours  per  response. 

DOT  No:  3998. 

OMB  No:  New. 

Administration:  Federal  Highway 
Administration. 

Title:  1995  Nationwide  Personal 
Transportation  Study. 

Need  for  Infonnation:  Title  49,  USC 
Section  301  authorizes  the  DOT  to 
coordinate,  promote,  collect  and 
disseminate  technological,  statistical, 
economic,  and  other  information 
relevant  to  domestic  and  international 
transportation.  Title  23  USC  Section  307 
authorizes  DOT  to  engage  in  studies  to 
collect  data  in  planning  future  highway 
programs. 

Proposed  Use  of  Information:  The 
information  will  bt^  used  to  analyze  the 
amount  and  nature  of  personal  travel, 
the  relationship  between  socio- 
economic characteristics  and  travel 
patterns,  and  changes  in  passenger 
travel  time. 

Frequency:  Reporting  and 
recordkeeping  every  5  years. 

Burden  Estimate' 30.520  hours. 

Respondents:  Individuals  and 
households. 

Formfs):  None. 

Average  Burdt^n  Hours  Per  Response: 
Reporting  .85  hours  and  recordkeeping 
25  hours. 

DOT  No:  3999. 

OMB  No:  New 

Administration:  Federal  Aviation 
Administration 

Title:  Wichita  Automated  Flight 
Service  Station  Questionnaire. 

Need  for  Information:  Executive 
Order  12862  requires  agencies  to 

survey  customers  to  determine  the 
kind  and  quality  of  service  they  want 
and  their  level  of  satisfaction  with 
existing  services." 

Proposed  Use  of  Information.  The 
information  will  be  used  by  the  FAA  to 
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improve/update  services/equipment, 
propose  changes  to  the  national  orders 
and  directives,  and  to  propose 
improvements/changes  to  the  National 
Airspace  System. 

Frequency:  Annually. 

Burden  Estimate:  25  hours. 

Respondents:  Individuals  using 
Wichita  AFSS  Services. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
15  minutes. 

DOT  No:  4000. 

OMB  No:  New. 

Administration:  Office  of  the 
Secretary. 

Title:  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations. 

Need  for  Information:  OMB  A-1 10 
requires  provisions  affecting  grantees  be 
adopted  by  agencies  in  codified 
regulations. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  qualify  and 
select  grant  applications:  to  monitor 
grantee  performance;  and  to  close  out 
awards. 

Frequency:  Recordkeeping. 

Burden  Estimate:  10.500  hours 

Respondents:  Grantees. 

Form(s):  SF  269.  SF  269A.  SF  272.  SF 
270.  SF  271.  and  SF  424.  Identical  form 
requirements  contained  in  OBM's 
revised  circular  A-1 10  are  adopted  in 
DOT'S  interim  final  rule. 

Average  Burden  Hours  Per  Response: 
70  hours. 

DOT  No  4001. 

O.WB  No.  2120-0098. 

Administration:  Federal  Aviation 
Administration. 

Title:  Airplane  Operator  Security. 

Need  for  Information:  FAR  Part  108 
Airplane  Operator  Security  implements 
the  provisions  of  the  FAA  Act  that  relate 
to  security  of  passenger  and  property 
aboard  airplanes  operating  in 
commercial  air  transportation. 

Proposed  Use  of  Information:  The 
information  will  be  used  by  air  carriers 
in  carrying  out  responsibilities  under 
the  law  with  regard  to  the  protection  of 
persons  and  property  against  acts  of 
criminal  violence  and  aircraft  piracy. 

Frequency:  On  occasion. 

Burden  Estimate:  6,986  hours. 

Respondents:  Individuals. 

Form(s):  FAA  Form  1650-17. 

Average  Burden  Hours  Per  Response: 
1.37  hours  per  response. 

DOT  No.  4002. 

OMB  No:  New. 

Administration.  Federal  Highway 
Administration. 

Title  Private  Motor  Carrier  of 
Passengers. 


Need  for  Information:  Title  49  CFR 
Parts  350  through  399  sets  minimum 
safety  requirements  for  motor  carriers, 
vehicles  and  drivers  involved  in 
interstate  commerce.  Areas  covered 
include:  driver  qualifications,  licensing, 
operating  conditions,  inspection,  and 
maintenance. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  ensure  that 
Private  Motor  Carriers  of  Passengers 
(PMCP's)  are  able  to  safely  transport 
passengers. 

Frequency:  Recordkeeping  every  3 
years. 

Burden  Estimate:  115,730  hours. 

Respondents:  Motor  Carriers. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
16  hours  recordkeeping. 

Issued  in  Washington,  D.C.  on  September 
15,  1994. 
Paula  R.  Ewen, 

Chief.  Information  Management  Division. 
jFR  Doc  94-23450  Filed  9-21-94:  8:45  ami 
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Federal  Highway  Administration 

Environmental  Impact  Statement:  Mills 
County,  lA/Cass  and  Sarpy  Counties, 
NE 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Mills  County,  Iowa,  and  Cass  and 
Sarpy  Counties,  Nebraska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hubert  A.  Willard,  FHWA  Division 
Administrator,  Federal  Highway 
Administration,  Ames.  Iowa  50010. 
Telephone:  (515)  233-1664. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  cooperation  with  the  Iowa 
Department  of  Transportation  and  the 
Nebraska  Department  of  Roads,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
reconstruct  U.S.  Route  34  (U.S.  34) 
between  Interstate  29  in  Iowa  and  U.S. 
Route  75  (U.S.  75)  in  Nebraska.  The 
length  of  the  project  is  approximately  10 
km  (6  miles). 

Improvements  to  the  corridor  are 
considered  necessary  due  to  the  narrow 
width  and  structural  deficiency  of  the 
65-year-old  bridge  over  the  Missouri 
River.  Additionally,  the  existing  route, 
west  of  the  bridge,  traverses  through 
downtown  and  residential  areas  of 
Plattsmouth.  Nebraska,  on  a  low-speed 
alignment  that  restricts  traffic  flow. 
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causes  safety  problems,  limits  economic 
growth  of  the  region,  and  routes  heavy 
vehicles  through  the  center  of  the  city. 
Alternatives  under  consideration 
include  (1)  taking  no  action:  (2)  using 
alternative  travel  modes:  (3) 
reconstruction  on  or  near  the  existing 
route:  and  (4)  constructing  a  limited 
access  highway  on  a  new  location. 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  alignment  and  grade. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal. 

A  series  of  public  scoping  meetings 
will  be  held  at  the  Community  Center, 
625  Avenue  "A"  in  Plattsmouth, 
Nebraska,  on  September  27,  1994,  and 
the  Glenwood  State  Bank,  32  North 
Walnut,  in  Glenwood.  Iowa,  on 
September  28.  1994.  Both  meetings  will 
be  held  between  4  pm  and  7  pm.  In 
addition,  a  public  hearing  will  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  hearing.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  aolion  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  September  12, 1994. 
Hubert  A.  WiUard, 
Division  Administrator,  Ames,  Iowa. 
jFR  Doc.  94-23454  Filed  9-21-94:  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  USC. 
2459).  Executive  Order  12047  of  March 
27.  1978  (43  FR  13359.  March  29.  1978). 
and  Delegation  Order  No.  85-5  of  June 


27.  1985  (50  FR  27393,  July  2,  1985),  1 
hereby  determine  that  the  objects  in  the 
exhibit,  "Reflections  of  Women  in  the 
New  Kingdom:  Ancient  Egyptian  Act 
from  the  British  Museum."  (see  list ') 
imported  fi-om  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  in 
Atlanta,  Georgia  at  the  Carlos  Museum 
of  Emory  University  from  on  or  about 
February  4,  1995.  to  on  or  about  May  14. 
1995,  is  in  the  national  interest. 

Public  Notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  16. 1994. 
Les  )in, 

General  Counsel. 

jFR  Doc.  94-23397  Filed  »-21-S4  8  45  ami 
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Federalism  in  Russia  Partnership 
Program 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Education  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program.  Public  or 
private  non-profit  organizations  meeting 
the  provisions  described  in  IRS 
regulation  501(c)(3)  may  apply  to 
develop  training  programs  which  foster 
permanent  professional  and  political 
partnerships  between  Russian  regional 
governments,  institutions,  political 
leaders  and  their  American 
counterparts.  The  program  is  designed 
to  increase  the  commercial,  econom.ic, 
educational,  and  political  ties  between 
Russia  and  the  United  States  at  the 
regional  level. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  as  amended.  Pub.  L.  87-256, 
also  known  as  the  Fulbright-Hays  Act. 
The  purpose  of  the  Act  is  "to  enable  the 
Government  of  the  United  States  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and  the 
people  of  other  countries  *   *   *;  to 
strengthen  the  ties  which  unite  us  with 
other  nations  by  demonstrating  the 
educational  and  cultural  interests. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5030,  and  the  address  is  Room  700,  U.S. 
Information  Agencv.  301  Fourth  Street,  SVV.. 
Washinglon,  DC.  20547. 


developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   •   •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Freedom  Support  Act. 

Projects  must  conform  with  Agentv 
requirements  and  guidelines  outlined  in 
the  Application  Package.  USIA 
programs  and  projects  are  subject  to  the 
availability  of  funds. 

Announcement  Name  and  Number: 
All  communications  with  USIA 
concerning  this  announcement  should 
refer  to  the  above  title  and  reference 
number  E/PN-94-22. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  December  7. 
1994.  Faxed  docum.ents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  December  7,  1994  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  b\ 
the  above  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Citizen  Exchanges,  E/PN  Room 
216,  U.S.  Information  Agency.  301  4th 
Street.  SW..  Washington,  DC'20547. 
202-619-5326  (phone  number),  202- 
619—4350  (fax  number),  to  request  an 
Application  Package,  which  includes 
more  detailed  award  criteria;  all 
application  forms:  and  guidelines  for 
preparing  proposals,  including  specific 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  Ruth  Fair  Leeb. 
Program  Specialist  in  the  office  of 
Russia/Eurasian  Programs,  on  all 
inquiries  and  correspondences. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen 
Exchanges  or  submitting  proposals. 
Once  the  RFP  deadline  has  passed, 
representatives  from  USLA  may  not 
discuss  this  competition  in  any  wav  ' 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Application 
Package  and  send  only  complete 
applications  to:  U.S.  Information 
Agency,  Reference:  E/PN-95-22,  Office 
of  Grants  Management,  E/XE,  Room  336. 
301  4th  Street,  SW.,  Washington,  DC 
20547. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Bureaus  authorizing  legislation, 
projects  must  maintain  a  non-pohtical 
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character  and  should  b«  balanced  and 
representative  of  the  diversity  of 
Atnenr.an  polilit^l.  social,  and  ruilural 
life  "Diversity"  should  bo  interpreted 
in  the  broadest  sense  and  encompass 
dif{ereiu:es  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-ecoooroic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Orerview 

USIA  is  interested  in  proposals  that 
further  the  development  of  federalism  in 
Ru.ssia  at  the  regional  level  through  the 
establishment  of  long-term, 
comprehensive  relationships  between 
regional  urganizatiuns/ institutions  in 
the  United  States  and  their  regional 
counterparts  in  Russia. 

Projects  should  examine  the  roles  of 
national  and  regional  governments  that 
exi.st  in  a  federated  system  of 
government  and  focus  on  the  tasks, 
responsibilities,  and  obligations  charged 
to  each.  General  program  content  will 
vary  depending  on  the  regions  involved. 
Issues  of  interest  might  include  but  are 
not  limited  to:  The  balance  of  power 
between  federal  and  regional 
governments;  communication  and 
coordination  between  regional  and 
federal  governments:  regional  economic 
development  and  management:  and 
regional  resource  management  and 
environmental  jwlic-y  Projects  should 
refleft  the  issues  shared  by  the 
American  and  Russian  regions. 

Priority  will  be  given  to  projects  that 
produce  tangible,  manageable  results. 
I.e.  8  federali-sm  curriculum  for  a 
Russian  institute/university, 
development  of  a  regional  association, 
development  of  a  center/institute  within 
an  existing  Russian  institution  to  study 
regional  issues,  development  of  Russian 
and  American  business/commercial 
links,  etc. 

The  Office  of  Citizen  Exchanges  is  not 
interested  in  projects  that  are  largely 
academic  in  nature  (classroom  lectures, 
stnictured  course  work,  participation  in 
existing  academic  courses,  etc.). 

USIA  encourages  apphcants  to  design 
creative  protects  involving  non-English 
speaking  Russians  for  both  in-country 
and  US  -based  training  USIA  is 
interested  in  proposals  whose  designs 
take  into  account  the  need  for  the 
continued  sharing  of  information  and 
ongoing  traming. 

Priority  will  be  given  tu  those  protects 
which  include  a  resident  Amencan  in 
Russia  for  a  duration  of  at  least  three 
months  Proposals  that  include  US 
specialists  with  backgtound  in  Russia 
and  soma  Language  will  be  given 
priority.  Priority  will  also  be  given  to 


those  proiacts  which  demonstrate 
concrete  results  at  the  end  of  program 
activity  (conference  reports,  ongoing 
exchanges,  continued  invoh-ement  of 
grantee  organization  m  Russia,  etc.).  The 
goal  of  the  program  is  to  create  working 
relationships  between  Russian  and 
American  offiaals  m  areas  of  mutual 
interest  in  order  to  form  permanent 
professional  and  political  partnerships 
between  regional  leaders  and  their 
respective  institutions. 

Given  the  regional  nature  of  the 
program.  American  universities 
interested  in  submitting  proposals  are 
strongly  encouraged  to  collaborate  with 
American  national  and  regional 
professional  associations  and 
organizations 

Geographic  Focus 

The  following  regions  are  the  priority 
areas  for  the  Federalism  in  Russia 
Partnership  Program: 

Ural  Mountain  region;  in  particular 
the  Chelyabinsk.  Perm,  and  Sverdlovsk 
oblasts. 

The  Volga  Valley  region;  in  particular 
the  Samara.  Saratov,  and  Volgograd 
oblasts. 

Southern  Siberia;  in  particular  the 
Kemerovo.  Krasnoyarsk,  and  Tomsk 
oblasts. 

Interested  organizations  are 
encouraged  to  include  two  or  more 
oblasts  in  the  programmatic  design  of 
their  proposal  to  increase  its  multiplier 
effect,  but  to  simpUfy  logistics  and 
administration,  prospective  grantees  are 
strongly  encouraged  to  coordinate 
planning  with  a  single  oblast 
administration.  One  assistance  award 
will  be  granted  per  region. 

Programmatic  ( )msiil--r.iiifins 

USIA  will  give  careful  consideration 
to  proposals  VN'hich  demonstrate: 

•  In-depth,  substantive  knowledge  of 
the  issues  related  to  federalism  in 
Russia. 

•  Established  relations  with  Russian 
regional  institubons/organizations  and  a 
demonstrated  commitment  to  continue 
such  relationships  following  the 
conclusion  of  the  grant  period. 

•  The  capacity  to  organize,  manage, 
and  administer  a  program  of  this 
magnitude  on  a  regional  level;  including 
conducting  orientatioDS  for  both 
American  and  Russian  participants, 
arranging  all  logistical  aspects  of  the 
program,  providing  in-county  support 
for  participants  prior  to  and  following 
the  program. 

•  Development  of  practical,  written 
information  in  Russian  relevant  to  the 
interests  of  Russian  regional  and  local 
officials. 


•  A  ciear  and  detailed  method  for 
participant  selection  The  proposal 
should  clearly  describe  the  type  of 
person  uho  will  p>articipate  and  how 
that  person  will  be  selected,  (irantee 
institutions  are  expected  to  develop 
slates  of  candidates  from  which  to 
choose  the  final  participants.  USIS 
Moscow  retains  the  right  to  accept  or 
deny  any  candidate  recommended  for 
participation  by  the  grantee  institution. 
Also,  USIS  Moscow  retains  the  right  to 
suggest  deserving  individuals  for 
participation. 

•  Consultations  with  USIS  Moscow 
staff  in  the  development  of  a  training 
program  is  strongly  encouraged. 

•  Projects  must  comply  with  |-1  visa 
regulations. 

Materials  Development 

USIA  encourages  the  development 
and  use  of  written  materials  in  Russian 
to  increase  the  impact  of  the  program. 
US  government  funds,  not  to  exceed  ten 
percent  (10%)  of  the  total  grant  award, 
may  be  used  to  purchase  and/ or 
translate  documents  and  materials  and 
to  purchase  the  required  software  and 
hardware  to  achieve  the  goals  of  the 
project.  In  developing  wTitten  materials, 
consideration  should  be  given  to  their 
wider  use,  beyond  the  Federalism  in 
Russian  Partnership  Program.  USIA  is 
interested  in  the  multiple  use  of  training 
materials  through  their  dissemination  to 
universities,  libraries,  and  other 
organizations  for  use  by  a  larger 
audience. 

Budget 

The  decision  to  submit  a  proposal 
should  not  be  taken  lightly.  Competition 
for  USIA  funding  is  always  keen  and 
this  program  is  highly  com{)elitive.  A 
USIA  grant  award  should  constitute 
only  a  portion  of  the  total  project 
funding.  Proposals  should  list  and 
provide  evidence  of  other  anticipated 
sources  of  financial  and  in-kind 
support.  USIA  requires  that  at  host  50% 
of  all  outbound  travel  costs  be  provided 
by  the  American  partner  orgaiuzation(s) 
with  non-federal  funds.  Russian  partner 
organizations  will  be  expected  to 
provide  for  lodging,  transportation,  and 
interpreting  for  visiting  American 
officials.  Additional  cost-sharing  is 
strongly  recommended;  it  indicates  a 
commitment  on  the  part  of  the 
prospective  grantee  institution  to  the 
project. 

Proposals  for  less  than  $175,000  will 
receive  prefereace.  Organizations  with 
less  than  four  yeas  of  not-for-profit 
status  are  limited  to  grants  of  $60,000 

All  partiapants  are  covered  under  the 
terms  of  a  USlA-sponsored  health 
insurance  policy.  The  preaium  is  paid 


directly  to  the  insurance  company  by 
USIA. 

Please  refer  to  the  Application 
Package  for  complete  budget  guidelines. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibihty.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Application  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  budget  and  contracts  offices,  as 
well  as  the  USIA  Office  of  East 
European  and  NIS  Affairs  and  the  USIA 
post  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  GeneraJ  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  USIA  grants  officer. 

Tchnically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1   Quality  of  the  Program  Idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  Planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  imdertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  Effect:  Proposed  projects 
should  strengthen  long-term  mutual 
understanding,  including  maximum 
sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project  s  goals. 

6.  Institution 's  Ability/Record: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  projects,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USlA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 


7.  Thematic  and  Area  Expertise: 
Proposals  should  reflect  the  institution's 
expertise  in  the  subject  area  and  should 
address  the  specific  issues  of  concern 
facing  the  countries  involved  in  the 
project. 

8.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  should  be  suited  to  the  specific 
proposal  and  no  longer  than  two  pages 
each. 

9.  Cross-Cultural  Sensitivity: 
Proposals  should  show  evidence  of 
sensitivity  to  historical,  linguistic,  and 
other  cross-cultural  factors,  as  well  as 
appropriate  knowledge  of  the 
geographic  area,  and  should  show  how 
this  sensitivity  will  be  used  in  practical 
aspects  of  the  program,  such  as  pre- 
departure  orientations  or  briefing  of 
American  hosts. 

10.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  insures  that  USIA 
supported  projects  are  not  isolated 
events. 

11.  Pro/ert  £va7uaf/on;  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questiormaire  or 
other  technique  plus  description  of  a 
methodology  to  use  to  fink  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

12.  Cost'Effectiveness/Cost- Sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

13.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  written 
statement  or  account)  summarizing  and/ 
or  on-going  activities  and  efforts  that 
further  the  principle  of  diversity  within 
both  the  organization  and  the  program 
activities. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  wall  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 


commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  6,  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  September  16,  1994. 

John  P.  Loiello, 

Associate  Director,  Bureau  for  Educational 
and  Cultural  Affairs. 

[PR  Doc.  94-2348  Filed  9-21-94:  8:45  am| 
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English  Language  Programs  Advisory 
Panel  Meeting 

ACTION:  Notice  of  meeting. 

summary:  The  United  States  Information 
Agency  announces  a  meeting  of  the 
English  Language  Programs  Advisory 
Panel  on  Thursday,  October  27,  and 
Friday,  October  28,  1994,  in  Room  840 
at  USIA  Headquarters,  301  Fourth 
Street,  SW,  Washington,  DC.  The  agenda 
will  include  discussion  of  USIA 's 
world-wide  English  teaching 
programming,  especially  as  executed  by 
the  English  Language  Programs 
Division.  The  Panel  will  review  and 
discuss  the  activities  of  the  Field 
Programs  and  Materials  Development/ 
English  Teaching  Forum  branches  of  the 
Division.  The  Special  Assistance 
Program  for  Central  and  Eastern 
European  Countries  (SEED  IV  and  V) 
will  also  be  discussed,  as  well  as  the 
Agency's  expanded  EngUsh  Language 
Fellows  programs  and  new  support 
programs  in  Russia  and  the  NIS.  There 
will  be  a  review  of  the  Agency's  English 
Language  Teaching  by  Broadcast 
("Family  Album,  USA"  and  "Tuning  in 
the  USA")  project.  Topics  of 
professional  concern,  including  the  FY- 
95  budget,  affecting  the  execution  of  the 
Division's  responsibilities  will  be 
addressed.  The  Panel  will  also  consider 
the  role  played  in  supporting  English 
teaching  overseas  by  other  elements  of 
USIA. 

DATES:  October  27  and  28,  1994. 
ADDRESSES:  301  Fourth  Street.  SW. 
Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Taska  at  (202)  619-5869. 
SUPPLEMENTARY  INFORMATION:  The 
October  27  meeting  will  be  open  to  the 
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general  public.  The  October  28  meeting 
will  be  partially  closed.  In  its  Rnal 
session  on  October  28.  in  preparing  its 
report  to  the  Director  of  USIA.  the  Panel 
will  review  information  of  a  proprietary 
nature,  including  technical  information 
and  financial  data,  such  as  salaries. 
These  matters  are  within  exemptions  4 
and  6  of  the  Government  in  the 
Sunshine  Act.  Copies  of  the  agenda  may 
be  obtained  by  calling  (202)  619-5869. 

Dated  September  tS.  1994. 
B«tty  K.  Tmkm. 

Chief.  English  La ngaagt  Programs  Division. 
|FR  Doc  94-23292  Filed  9-21-94;  8  45  am) 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings' published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  ELECTION  CCNMMISSION 

DATE  AND  TIME:  Tuesday,  September  27, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 
D.C. 

STATUS:  This  Meeting  Will  Be  Closed  to 
the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g.  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AND  TIME:  Thursday,  September  29, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street,  N.W..  Washington, 
D.C.  (Ninth  Floor.) 


STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 
Advisory  Opinion  1994-31:  Warren  J. 

Leshner  on  behalf  of  Dean  Gallo  for 

Congress  Committee 
Draft  Notice  of  Proposed  Rulemaking  on 

Communications  Disclaimer  Requirements 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Ron  Harris.  Press  Officer,  Telephone: 

(202) 219-4155. 

Delores  Hardy, 

A  dministrative  Assistant. 

[FR  Doc.  94-23634  Filed  9-20-94:  2:34  pm] 

BILUNG  CODE  e71S-01-M 

NATIONAL  WOMEN'S  BUSINESS  COUNCIL 
Notice  of  Meeting 

SUMMARY:  In  accordance  with  the 
Women's  Business  Ownership  Act, 
Public  Law  100-533  as  amended,  the 
National  Women's  Business  Council 
announces  a  forthcoming  Council 
Meeting.  The  meeting  will  cover  a 
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summary  of  activities  of  the  National 
Women's  Business  Council  in  Fiscal 
Year  1994,  including  but  not  limited  to, 
increasing  procurement  opportimities 
and  access  to  capital  for  women 
business  owrners. 

DATES:  September  30, 1994, 10:00  am  to 
11:00  am. 

ADDR^SES:  Department  of  Commerce, 
Secretar>''s  Conference  Room-5th  Floor, 
Herbert  C.  Hoover  Building,  14ih  & 
Constitution  Avenue,  NW,  Washington, 
DC. 

STATUS:  Open  to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Millman,  Executive  Director  or 

Juliette  Tracey,  Deputy  Director, 

National  Women's  Business  Council, 

409  Third  Street,  S.W..  Suite  5850, 

Washington,  D.C.  20024.  (202)  205- 

3850. 

Juliette  Tracey, 

Depu  ty  Director. 

[FR  Doc.  94-23596  Filed  9-20-94;  4:00  pm] 
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Environmental 
Protection  Agency 


40  CFR  Part  85 


Clean  Air  Act:   Ozone  Transport 
Commission;  Low  Emission  Vehic'c 
Program  for  Northeast  Ozone  Transps 
Region;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  85 
IFRL-6074-4) 

Supplemental  Notice  of  Proposed 
Rulemaking  on  Ozone  Transport 
Commission;  Emission  Vehicle 
Program  for  the  Northeast  Ozone 
Transport  Region 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  Pursuant  to  section  184  of  the 
Clean  Air  Act,  the  Northeast  Ozone 
Transport  Commission  recommended 
that  EPA  require  all  state  members  of 
the  OTC  to  adopt  an  Ozone  Transport 
Commission  Low  Emission  Vehicle 
(LEV)  program. 

In  today's  supplemental  notice  of 
proposed  rulemaking  (SNPRM).  EPA  is 
proposing  to  find  that  reduction  of  new 
motor  vehicle  emissions  through  OTC 
LEV  or  LEV-equivalent  program  is 
necessary  to  mitigate  the  effects  of 
pollution  transport  and  to  bring 
nonattainment  areas  in  the  OTR  into 
attainment  and  to  avoid  interference 
with  maintenance.  EPA  believes  an 
alternative  federal  low  emission  vehicle 
program  can  be  developed  that  would 
achieve  reductions  equivalent  to  or 
greater  than  the  OTC  LEV  program.  EPA 
also  believes  there  could  be  significant 
additional  benefits  from  such  a  program 
and  proposes  in  today's  notice  a  process 
by  which  development  of  such  a 
program  could  continue.  The  Agency 
intends  to  work  with  stakeholders  in 
this  effort. 

Given  the  absence  of  such  a  program, 
however.  EPA  is  proposing  under 
sections  184((:)  and  1 10(k)l5)  of  the  Act 
that  the  OTC  LEV  program  is  necessary 
throughout  the  OTR  and  is  consistent 
with  the  Arf.  EPA  is  thus  proposing  a 
SIP  call  under  section  1 10(k)(5)  to 
require  each  state  in  the  OTR  to  revise 
its  SIP  to  include  the  OTC  LEV  program 
within  one  year.  Today's  notice  also 
proposes  regulations  determining 
"model  year"  for  purposes  of  section 
177  and  part  A  of  title  II  of  the  Act  as 
that  term  is  applied  to  on-highway 
motor  vehicles. 

DATES:  The  comment  period  for  this 
rulemaking  will  reopen  immediately  for 
purposes  of  taking  comment  on  issues 
raised  in  this  Supplemental  Proposal 
and  will  remain  open  until  October  24, 
1994.  Please  direti  all  correspondence 
to  the  address  specified  below.  EPA  will 
hold  a  public  hearing  on  this 


Supplemental  Notice  of  Proposed 
Rulemaking  if  one  is  requested  by 
September  29.  1994.  EPA  will  hold  such 
a  hearing  on  September  29,  1994.  The 
hearing,  if  requested,  would  begin  at  9 
a.m.  and  continue  until  4:30  p.m.  or 
until  all  commenters  have  the 
opportunity  to  testify.  Members  of  the 
public  may  call  the  contact  person 
indicated  below  to  And  out  whether  a 
hearing  will  be  held  and.  if  so.  the  exact 
location. 

ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible)  to 
the  Air  Docket  (see  address  below). 
Copies  of  information  relevant  to  this 
matter  are  available  for  inspection  in 
public  docket  A-94-11  at  the  Air 
Docket  (LE-131)  of  the  EPA.  room  M- 
1500,  401  M  Street  SW.,  Washington, 
DC  20460.  tel.  (202)  260-7548.  between 
the  hours  of  8  am  to  4  pm.  on  Monday 
through  Friday. 

The  hearings,  if  requested,  will  be 
held  in  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Shields.  Office  of  Mobile 
Sources.  U.S.  EPA.  401  M  Street  SW.. 
Washington.  DC  20460.  tel.  (202)  260- 
3450. 

SUPPLEMENTARY  INFORMATION: 

I.  Outline  and  Background 

This  proposal  supplements  EPA's 
April  26  proposal,  and  EPA  does  not 
intend  to  thereby  withdraw  from 
consideration  any  of  the  various 
elements  previously  proposed.  Rather. 
EPA  intends  to  focus  for  purposes  of 
public  comment  on  EPA's  proposed 
specific  approach  to.  and  basis  for. 
approving  the  OTC  LEV 
recommendation.  In  addition,  EPA  is 
proposing  today  "model  year" 
regulations  that  are  relevant  to,  but 
beyond  the  specific  scope  of  EPA's 
April  26  proposal. 

This  proposal  is  organized  into  the 
following  sections: 

I.  Outline  and  Background 

A.  Overview  of  Title  I  Scheme 

B  Ozone  Transport  Region  Provisions 

C.  Background  Ktjgarding  OTC  LEV 
Program 

D.  EPA  Acti()ns  in  Res|X)nse  to  the  OTC 
LEV  Recommendation 

II.  Explanation  of  Proposed  Action 

III.  Statutory  Framework  for  Proposed  Action 

A.  EPA's  Authority  under  Section  184 

B.  State  Obligations  and  EPA's  Authority 
under  Section  110 

C  Constitutional  Validity  of  Section  184 

Process 
D.  Consistency  of  EPA  Action  with 

Limitations  on  Authority  under  Sections 

177,  202  and  209  of  the  Act 
IV  Basis  for  Approval  of  OTC  LEV 

Recommendation 
A.  Necessity 
1.  Legal  Interpretation  of  Necessity 


2.  Analysis  of  Need  for  OTC  LEV  (or  LEV- 
Equivalent)  Program 

(a)  Magnitude  of  Reductions  Needed  for 
Attainment  in  2005 

i.  General  Conclusions 

ii.  Analytical  Modeling  Tools 

(b)  Contribution  Analysis 

(c)  Analysis  of  Inventory  and  Options  for 
Control  Measures 

i.  Inventory  Analysis 

ii.  Analysis  of  Options  for  Control 

Measures  Without  More  Stringent  New 

Motor  Vehicle  Standards 
iii.  Determination  Whether  Reduction  from 

OTC  LEV  (or  LEV-Equivalent)  Approach 

to  New  Motor  Vehicles  Are  Necessary 

(d)  Particular  Circumstances  of  OTC  LEV 
Program 

(e)  Conclusions  Regarding  Need  for  OTC 
LEV  (or  LEV  Equivalent)  for  Purposes  of 
Attainment  by  the  Dates  Provided  in 
Subpart  II  of  Part  D  of  title  I 

3  Need  for  OTC  LEV  (or  LEV-Equivalent) 
Program  for  Purposes  of  Maintenance 

(a)  Legal  Relevance  of  Maintenance 

(b)  Technical  Analysis  of  Need  for  OTC 
LEV  (or  LEV-Equivalent)  Program  for 
Maintenance 

4.  Relevance  of  EPA  Transport  Policy 
B.  Consistency  with  Section  177  of  the 
Clean  Air  Act 

1.  Introduction 

2.  California  Fuel  Regulations 

(a)  Identicality  Requirement 

(b)  Third  Vehicle  Prohibition 

3.  ZEV  Sales  Requirement 

4.  Incorporation  of  Minor  Provisions  of 
California  LEV  Program 

5.  NMOG  Fleet  Average 

6.  Averaging.  Banking  and  Trading 

7.  Applicability  of  Section  177  in  States 
without  Plan  Provisions  Approach  under 
Part  D 

V.  SIP  Call 

A.  Explanation  of  Proposed  SIP  Call 

B.  Legal  Basis  to  Provide  for  Possibility  of 
Alternative  Standards  Program  in  SIP 
Call 

C.  Sanctions 

VI.  Determination  of  Model  Year 

A.  Introduction 

B.  Statutory  and  Regulatory  Requirements 

C.  New  York  and  Massachusetts  Litigations 

D.  Determination  of  Model  Year 

VII.  Statutory  Authority 

VIII.  Administrative  Designation  and 
Regulatory  Analysis 

IX.  Impact  on  Small  Entities 

X.  Paperwork  Reduction  Act 

I.  Outline  and  Background 
A.  Overview  of  Title  I  Scheme 

The  OTC's  recommendation  under 
section  184(c)  of  the  Act  that  EPA 
mandate  that  states  in  the  OTR  adopt 
the  LEV  program  arises  in  the  context  of 
the  program  designed  to  address  ozone 
(or  "smog")  pollution  in  subpart  2  of 
part  D  of  title  I  of  the  Act.  This  program 
is  described  in  detail  in  EPA's  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  57  FR  13498  (April  16.  1992), 
and  the  Nitrogen  Oxides  Supplpment  to 


the  General  Preamble,  57  FR  55620 
(Nov.  25,  1992). 

A  number  of  provisions  in  subpart  2 
and  elsewhere  in  the  Act  are 
particularly  important  to  emphasize 
here.  Part  D  establishes  a  system  for 
more  polluted  areas  to  have  more  time 
to  attain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  and 
subjects  those  more  polluted  areas  to  a 
graduated  program  of  additional  and 
more  stringent  specific  control 
requirements  to  be  accomplished  over 
the  longer  timeframe. 

Section  181(a)  provides  for 
classification  of  ozone  nonattainment 
areas  based  on  the  degree  of  the 
nonattainment  problem  in  the  area  (as 
measured  by  the  area's  ozone  design 
value),  and  provides  that  attainment 
"shall  be  as  expeditiously  as  practicable 
but  not  later  than"  specified  deadlines 
expressed  as  years  after  enactment.  The 
areas  and  the  corresponding  attainment 
deadlines  are:  Marginal  (1993); 
moderate  (1996);  serious  (1999);  severe 
(2005  or  2007,  depending  on  the  design 
value);  and  extreme  (2010).  The  Act  also 
provides  for  designation  of  areas  as 
attainment  or  as  "unclassifiable."  All 
classifications  other  than  extreme  are 
represented  in  the  OTR.  Section  184(b) 
also  specifies  additional  requirements 
applicable  for  attainment  areas  in  ozone 
transport  regions,  including:  (1) 
Enhanced  vehicle  inspection  and 
maintenance  programs  in  cities  meeting 
specified  size  thresholds;  (2)  state-wide 
implementation  of  reasonably  available 
control  measures  (RACT);  (3)  "Stage  II" 
vehicle  refueling  vapor  controls  or 
"comparable  measures";  and  (4) 
treatment  of  major  stationary  sources  of 
ozone  precursors  as  if  they  were  in 
moderate  nonattainment  areas. 

Section  182  establishes  the  graduated 
control  measures  applicable  for  each 
nonattainment  classification.  These 
measures  are  additive  in  that  the  higher 
classifications  must  generally  adopt,  in 
addition  to  measures  specifically 
applicable  to  that  higher  classification, 
all  measures  identified  for  lower 
classifications  as  well.  A  basic 
requirement  applicable  to  marginal  and 
above  classifications  is  that  states  are  to 
submit  inventories  of  actual  emissions 
from  all  sources  in  each  nonattainment 
area.  See  sections  182(a)(1)  and 
172(c)(3).  These  emissions  inventories 
may  be  important  in  determining 
whether  the  LEV  program  is  necessary 
in  the  OTR.  The  inventories  are  critical 
inputs  for  models  used  to  determine  the 
magnitude  of  emissions  reductions  that 
may  be  needed  for  attainment  and  the 
effectiveness  of  various  measures  to 
obtain  such  reductions. 


Another  potentially  key  requirement 
is  that  moderate  and  above  areas  must 
submit  attainment  demonstrations. 
Under  section  182(b)(1)(A),  for  moderate 
and  above  areas,  states  are  to  specify  in 
their  plans  specific  annual  reductions  in 
emissions  "as  necessary  to  attain  the 
[NAAQS]  for  ozone  by  the  attainment 
date  applicable  under  this  Act."  Under 
section  182(c)(2)(A),  for  serious  and 
above  areas,  states  are  to  submit  a 
demonstration  that  the  SIP,  "as  revised, 
will  provide  for  attainment  of  the  ozone 
[NAAQS]  by  the  applicable  attainment 
date."  Further,  this  provision  continues, 
"[t]his  attainment  demonstration  must 
be  based  on  photochemical  grid 
modeling  or  any  other  analytical 
method  determined  by  the 
Administrator,  in  the  Administrator's 
discretion,  to  be  at  least  as  effective." 
The  modeling  information  is,  of  course, 
important  to  determining  the  reductions 
necessary  in  areas  to  achieve  attainment 
throughout  the  OTR. 

It  is  also  relevant  that  states  are 
obligated  to  adopt  various  measures 
specified  for  progress  toward 
attainment,  and  to  achieve  certain 
percentage  reductions  in  emissions  by 
interim  dates.  In  general,  section 
172(c)(2)  requires  that  SIPs  "require 
reasonable  further  progress"  (RFP), 
defined  in  section  171(1)  to  mean  "such 
annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  this  part  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  [NAAQS]  by 
the  applicable  date."  Section  182(b) 
specifically  provides  that,  by  November 
15,  1993,  states  were  to  submit  SIP 
revisions  for  moderate  and  above  areas 
providing  for,  with  a  limited  feasibility 
exception,  a  15%  reduction  by  1996  in 
emissions  of  volatile  organic 
compounds  (VOCs)  from  a  1990 
baseline.  Further,  section  182(c)(2)(B) 
provides  that,  by  November  15, 1994, 
states  are  to  submit  SIP  revisions  for 
serious  and  above  areas  that  will  result, 
subject  to  a  limited  feasibility  exception, 
in  additional  reductions  in  VOC 
emissions  from  the  1990  baseline  of  3% 
each  year  averaged  over  consecutive  3- 
year  periods  beginning  in  1996  and 
until  the  attainment  date.  Section 
182(c)(2)(C)  provides  for  substitution  of 
reductions  in  emissions  of  nitrogen 
oxides  (NOx)  for  VOC,  in  accordance 
with  EPA  guidance.  These  RFP 
requirements  establish  minimum 
reductions  that  certain  nonattainment 
areas  in  the  OTR  will  be  required  to 
achieve  apart  from  whether  EPA 
approves  or  disapproves  the  OTC 
recommendation. 


Finally,  section  110  of  the  Act 
establishes  general  requirements  for 
SIPs.  Section  110(a)(2)  specifies 
minim.um  elements  of  a  state's  SIP.  and 
subparagraph  (D)  specifies  that  a  state's 
SIP  shall: 

Contain  adequate  provisions —  ; 

(i)  Prohibiting,  consistent  with  the       ; 
provisions  of  this  title,  any  source  or 
other  type  of  emissions  activity  within 
the  State  from  emitting  any  air  pollutant 
in  amounts  which  will — 

(I)  Contribute  significantly  to 
nonattainment  in.  or  interfere  with 
maintenance  by,  any  other  State  with 
respect  to  any  such  national  primary  or 
secondary  ambient  air  quality  standard. 
This  provision,  as  discussed  in  detail 
below,  is  the  key  mechanism  under  the 
transport  provisions  of  sections  176A 
and  184,  and  is  central  to  the  OTC 
recommendation  and  to  EPA's  action  on 
it. 

B.  Ozone  Transport  Region  Provisions 

The  OTR  was  established  by 
operation  of  law  under  section  184  of 
the  Act  and  is  comprised  of  the  States 
of  Connecticut,  Delaware,  Maine, 
Mar>'land,  Massachusetts,  New 
Hampshire,  New  Jersey.  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
the  District  of  Columbia,  and  the  portion 
of  Virginia  that  is  within  the 
Consolidated  Metropolitan  Statistical 
Area  that  includes  the  District  of 
Columbia.  Congress  established  the  OTR 
in  the  1990  Amendments  to  the  Act 
based  on  the  recognition  that  the 
transport  of  ozone  and  ozone  precursors 
throughout  the  region  may  render  the 
northeast  states'  attainment  strategies 
interdependent. 

Under  section  184,  the  Administrator 
established  a  Northeast  Ozone  Transport 
Commission  for  the  OTR  consisting  of 
the  Governors  of  each  state  or  their 
designees,  the  Administrator  or  her 
designee,  the  Regional  Administrators 
for  the  EPA  regional  offices  affected  (or 
the  Administrator's  designees),  and  an 
air  pollution  control  official 
representing  each  state  in  the  region, 
appointed  by  the  Governor. 

Section  184(c)  specifies  a  procedure 
for  the  OTC  to  develop 
recommendations  for  additional  control 
measures  to  be  applied  within  all  or  a 
part  of  the  OTR  if  the  OTC  determines 
that  such  measures  are  necessary  to 
bring  any  area  in  the  OTR  into 
attainment  for  ozone  by  the  applicable 
dates  in  the  Act.  Section  184(cj(l) 
provides  that: 

Up)on  petition  of  any  States  within  a 
transport  region  for  ozone,  and  based  on  a 
majority  vote  of  the  Governors  on  the 
Commission  (or  their  designees),  the 
Commission  may.  after  notice  and 
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opportunity  for  public  commflnt.  develop 
recommendatioas  ktr  adclitiotial  control 
measures  to  be  applied  within  all  or  a  part 
of  such  transport  region  if  the  commission 
determines  such  measures  are  necessary  to 
bring  any  area  in  such  region  into  attainment 
by  the  dates  provided  by  (subpart  2  of  part 
D  of  title  I  of  the  Clean  Air  Act]. 

Section  184(c)  also  lays  out 
procedures  the  Administrator  is  to 
follow  in  responding  to 
recommendations  from  the  OTC.  Upon 
receipt  of  the  recommendations,  the 
Administrator  is  to  publish  a  Federal 
Register  notice  stating  that  the 
recommendations  are  available  and 
providing  an  opportunity  for  a  public 
hearing  within  90  days.  The 
Administrator  is  also  to  "commen<:e  a 
review  of  the  recommendations  to 
determine  whether  the  control  measures 
in  the  recommendations  are  necessary 
to  bring  any  area  in  such  region  into 
attainment  by  the  dates  provided  by 
[subpart  2]  and  are  otherwise  consistent 
with  [the)  Act."  Finally,  in  undertaking 
her  review,  the  Administrator  is  to 
consult  with  members  of  the  OTC  and 
is  to  take  into  account  the  data,  views, 
and  comments  received  pursuant  to  the 
public  hearing. 

Last,  sections  184(c)(4)  and  (5)  govern 
EPA's  response  to  the  OTC 
recommendations.  The  Administrator  is 
to  determine  whether  to  approve, 
disapprove,  or  partially  approve  and 
partially  disapprove  the 
recommendations  within  nine  months 
of  receipt.  For  any  disiipproval,  the 
Administrator  is  to  specify: 

(i)  Why  any  disapproved  additional 
control  measures  are  not  necessary  to 
bring  any  area  in  such  region  into 
attainment  by  the  dates  provided  by 
Isubpart  2|  or  are  otherwise  not 
consistent  with  the  Act;  and 

(ii)  Recommendations  concerning 
equal  or  more  effective  actions  that 
could  be  taken  by  the  commission  to 
conform  the  disapproved  portion  of  the 
recommendations  to  the  requirements  of 
(section  184). 

Section  184(c)(5)  provides  that,  upon 
approval  or  partial  approval  of  any 
recommendations,  the  Administrator  is 
to  Issue  to  each  state  in  the  OTR  to 
which  an  approved  requirement  applies 
a  finding  under  section  110(k)(5)  tnat 
the  SIP  for  that  state  is  inadequate  to 
meet  the  requirements  of  section 
110(a)(2)(D).  quoted  above.  Under 
section  184(c)(5),  the  Administrator's 
finding  of  inadequacy  under  section 
110(a)(2)(D)  is  to  require  that  each 
affected  state  revise  its  SIP  to  include 
the  approved  additional  control 
measures  within  one  year  after  the 
finding  is  issued. 


Finally,  section  184(d)  provides  that, 
for  purposes  of  section  184.  the 
Administrator  is  to  "promulgate  criteria 
for  purposes  of  determining  the 
contribution  of  sources  in  one  area  to 
concentrations  of  ozone"  in  another 
nonattainment  area.  These  criteria  are  to 
"require  that  the  best  available  air 
quality  monitoring  and  modeling 
techniques  be  used  for  purposes  of 
making  such  determinations."  EPA 
issued  such  criteria  in  1991.' 

C.  Background  Regarding  OTC  LEV 
Program 

The  Administrator  convened  the  OTC 
on  May  7, 1991.  Thereafter,  the  OTC 
moved  to  work  toward  a  regional  ozone 
strategy  with  emphasis  on  consensus 
agreements  to  adopt  regional  measures 
to  address  the  ozone  problem  in  the 
Northeast.  To  address  the  contribution 
of  motor  vehicles  to  the  northeast  ozone 
problem,  the  OTC  focused  early  on 
emissions  standards  for  new  motor 
vehicles  and  on  adoption  of  federal 
reformulated  gasoline  throughout  the 
OTR  as  potential  additional  control 
measures.  The  Act,  however,  imposes 
certain  limitations  on  the  states'  ability 
to  adopt  new  motor  vehicle  emission.^ 
standards. 

Section  209  of  the  Aci  generally 
preempts  states  from  establishing  new 
motor  vehicle  emis-sions  standards, 
leaving  such  regulation  to  EPA  under 
seciion  202  of  the  Act.  Section  209  does, 
however,  provide  an  exception  for 
California  to  adopt  new  motor  vehicle 
emissions  standards  where  the 
Administrator  grants  a  preemption 
waiver  based  on  a  finding  that 
California's  standards  will  be.  "in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  applicable  Federal 
standards."  Further,  under  section  177 
of  the  Act,  any  state  which  has  SIP 
provisions  approved  under  part  D  of 
title  I  may  adopt  and  enforce  new  motor 
vehicle  emission  .standards  for  any 
model  year  if: 

(1)  Such  standards  are  identical  to  the 
California  standards  for  which  a  waiver 
has  been  granted  for  such  model  ye.ir, 
and 

(2)  California  and  such  state  adopt 
such  standards  at  least  two  years  before 
commencement  of  such  model  year  (as 
determined  by  regulations  of  the 
Administrator).*  *  *. 

EPA  has  granted  a  waiver  for 
California's  "Low  Emission  Vehicle" 
program.  See  58  FR  4166  (Jan.  13, 
1993){announcing  availability  of  Waiver 
of  Federal  Preemption;  California  Low- 
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Emission  Vehicle  Standards  (Jan.  8, 
1993)).  This  program  generally  calls  for 
five  categories  of  vehicles  meeting 
progressively  more  stringent  emissions 
standards:  California  Tier  I  vehicles; 
Transitional  Low  Emission  Vehicles 
(TLEV);  Low  Emission  Vehicles  (LEV); 
Ultra-Low  Emission  Vehicles  (ULEV); 
and  Zero  Emission  Vehicles  (ZEV). 
California  has  also  established  an 
overall  non-methane  organic  gas 
(NMOG)  standard  that  each 
manufacturer  must  meet  for  its  fleet  of 
new  vehicles  in  a  particular  model  year 
by  selling  any  combination  of  vehicles 
certified  by  California  as  meeting 
standards  for  one  of  the  five  categories. 
In  addition,  under  California's  program, 
at  least  2%  of  eat;h  manufacturers'  new 
vehicle  fleet  sold  in  California  must  be 
ZEV's  by  1998  and  10%  by  2003. 

At  its  second  meeting  on  July  16. 
1991,  the  OTC  adopted  a  Memorandum 
of  Understanding  (MOU)  in  which  the 
state  and  Districi  of  Columbia 
representatives  agreed  that,  in  view  of 
the  significant  contribution  of  motor 
vehicles  to  the  northeast  ozone  problem, 
they  all  support  California's  Motor 
Vehicle  Control  Program,  and  call  on 
their  jurisdictions  to  cooperatively 
evaluate  the  feasibility,  air  quality 
benefits,  and  associated  costs  of  this 
Program  in  the  OTR  At  its  third 
meeting  on  October  29,  1991,  the  OTC 
states  agreed  to  a  further  MOU 
providing  that  each  OTC  state  would 
take  steps  to  implement  California's 
Low  Emission  Vehicle  program  as  soon 
as  possible.  New  York  and 
Massachusetts  are  the  only  states  that 
have  adopted  the  California  LEV 
program  in  legislation  and  regulations 
without  contingencies,  and  both  states 
are  set  to  implement  their  programs. 
The  automobile  manufacturers  have 
challenged  the  legality  of  both 
programs,  and  both  lawsuits  are 
ongoing.  Other  states  have  adopted  or 
are  adopting  the  program  contingent  on 
regional  program  adoption,  and  the 
remaining  states  are  at  various  stages  of 
the  legislative  or  regulatory  process  to 
adopt  the  program. 

In  August  1993.  Maine.  Mar)' land, 
and  Massachusetts  petitioned  the  O'TC 
to  adopt  a  recommendation  calling  for 
the  application  of  the  California  LEV 
program  throughout  the  OTR.  During 
the  fall  of  1993.  the  OTC  held  a  number 
of  public  forums  in  various  locations  in 
the  northeast,  and  held  a  public  hearing 
in  Hartford,  Connecticut  on  December 
16-17.  1993.  Finally,  at  its  winter 
meeting  on  February  1. 1994,  in 
Washington,  D.C.,  the  OTC  voted  by  a 
9  to  4  majority  to  recommend  that  EPA 
mandate  the  California  LEV  program 
throughout  tlie  OTR  (The  OTC  refers  to 


the  program  they  recommend  as  "OTC 
LEV.")  New  Hampshire,  Virginia, 
Delaware,  and  New  Jersey  voted  against 
the  recommendation.  The  OTC's 
recommendation  contains  the  following 
elements: 

(1)  The  OTC  LEV  program  would  be 
applicable  to  all  1999  and  subsequent 
model  year  passenger  cars  and  light- 
duty  trucks  in  the  OTR; 

(2)  Subject  to  certain  very  limited 
exceptions,  all  vehicles  sold,  imported, 
delivered,  purchased,  leased,  rented, 
acquired,  received,  or  registered  in  the 
OTR  that  would  be  subject  to  the  OTC 
LEV  program  v/ould  have  to  be  certified 
pursuant  to  a  California  Air  Resources 
Board  (CARB)  Executive  Order; 

(3)  The  OTC  LEV  program  would 
allow  the  sale  of  the  five  categories  of 
California  vehicles:  California  Tier  I, 
TLEV,  LEV,  ULEV.  and  ZEV; 

(4)  Manufacturers  could  choose  any 
combination  of  California  certified 
vehicles  to  meet  the  following  average 
NMOG  fleet  emission  standards: 

1999— 0.113g/mi 
2000—0.073  g/mi 
2001— 0.070  g/mi 
2002—0.068  g/mi 
2003  and  later— 0.062  g/mi 

Regarding  California's  ZEV  sales 
mandate,  the  OTC  recommends  that,  to 
the  extent  it  must  apply  to  satisfy 
section  177,  it  shall  apply.  But  if  it  is  not 
required  under  section  177,  the  OTC 
recommends  that  the  "individual  states 
within  the  OTC  may  at  their  option 
include  such  a  requirement  and/or 
economic  incentives  designed  to 
increase  the  sales  of  ZEVs  in  the 
programs  they  adopt." 

(5)  The  effective  date  for  the  OTC  LEV 
program  would  be  January  1,  1996. 
allowing  two  vehicle  model  years  prior 
to  applicability  of  the  standards  in  1999. 
but  would  not  preclude  earlier  state 
implementation. 

D  EPA  Actions  in  Response  to  the  OTC 
LEV  Recommendation 

On  March  18.  1994,  EPA  published  a 
notice  announcing  receipt  of  the  OTC's 
recommendation,  as  required  by  in 
section  184(c)(1).  See  59  FR  12914.  This 
notice  explained  EPA's  process  for 
responding  to  the  recommendation, 
identified  the  major  elements  of  the 
recommendation,  and  briefly  explained 
EPA's  intended  approach  at  that  time 
for  analyzing  the  issues.  On  April  8. 
1994.  EPA  announced  that  the  public 
hearing  as  required  by  section  184(c)(1) 
would  be  held  in  Hartford,  Connecticut 
on  May  2-3,  1994.  See  59  FR  16811. 

On  April  26.  1994,  EPA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
on  the  OTC  recommendation.  59  FR  at 


21720.  This  notice  described  the 
framework  for  EPA's  action  on  the 
recommendation  and  provided 
substantial  detail  regarding  the  issues 
EPA  was  considering  in  deciding 
whether  to  approve,  disapprove,  or 
partially  approve  and  partially 
disapprove  the  recommendation.  The 
NPRM  described  in  detail  the 
background  and  context  of  the  OTC's 
recommendation,  as  well  as  the 
legislative  history  of  section  184.  The 
text  of  the  OTC's  recommendation  was 
reprinted  as  an  appendix  to  the  NPRM. 
It  also  addressed  the  applicability  of 
rulemaking  procedures  for  EPA's  action 
on  the  recommendation.  Thereafter,  the 
notice  addr.    ed  the  standards 
applicable  to  EPA's  review  of  the 
recommendation,  including  both  the 
"necessary"  and  "consistent  with  the 
Act"  criteria.  Regarding  necessity,  the 
NPRM  addressed  the  legal  interpretation 
of  this  standard,  the  magnitude  of 
emissions  reductions  needed  for 
attainment  in  the  OTR,  the  focus  on 
contribution  of  emissions  from  across 
the  OTR,  and  the  timing  of  the 
necessary  reductions,  including  the 
relevance  of  maintenance  after 
attainment.  The  NPRM  also  explained 
the  OTC's  recommended  LEV  program 
in  detail,  EPA  modeling  of  the 
emissions  benefits  from  this  program, 
and  the  auto  manufacturers'  FLEV 
alternative.  The  NPRM  then  explained 
EPA's  approach  to  considering  other 
alternatives  to  the  OTC  LEV  program. 
Regarding  consistency  of  the  OTC  LEV 
recommendation  with  the  Act,  EPA 
addressed  issues  common  to  pending 
litigation  in  New  York  and 
Massachusetts  as  well  as  other  issues 
regarding  consistency  of  the  OTC  LEV 
recommendation  with  section  177  of  the 
Act.  Overall.  EPA  proposed,  in  the 
alternative,  to  approve,  disapprove,  or 
partially  approve  and  partially 
disapprove  the  OTC's  recommendation. 
The  NPRM  provided-that  the  public 
comment  period  would  remain  open 
until  June  3.  1994,  thirty  days  following 
the  public  hearing. 

To  provide  a  further  opportunity  for 
interactive  discussion  of  the  issues 
among  the  various  interested  parties, 
members  of  the  public,  and  EPA,  the 
Agency  held  an  additional  series  of 
three  public  "roundtable"  meetings  in 
Philadelphia,  Pennsylvania,  Durham, 
New  Hampshire,  and  New  York  City. 
The  agenda  for  these  meetings  was 
structured  to  generally  follow  the 
framework  for  analysis  described  in  the 
NPRM.  EPA  published  a  notice  on  June 
2, 1994,  providing  the  time,  place,  and 
agenda  for  each  meeting.  See  59  FR 
28520.  The  primary  topics  discussed  at 


the  first  meeting  in  Philadelphia  wpre 
the  proper  interpretation  of  the 
"necessity"  standard,  and  the  OTC  ^HV 
program  itself.  The  topics  addressed  at 
the  second  meeting  in  Durham  included 
the  magnitude  of  reductions  needed  in 
the  OTR,  alternatives  to  the  OTC  LEV 
program,  and  a  proposal  from  the 
Environmental  Defense  Fund  (EDF)  for 
emissions  trading.  At  the  third  meeting 
in  New  York  City,  the  discussion 
continued  regarding  alternative 
approaches  to  achieving  the  necessary 
emissions  reductions,  including  the 
automakers'  FLEV  proposal,  and  a 
proposal  from  Texaco,  Merck,  and 
Public  Service  Electric  &  Gas  Co.  to 
establish  a  cap  on  NOx  emissicns 
together  with  trading. 

At  the  New  York  City  roundtable 
meeting,  EPA  re-opened  the  public 
comment  period  on  the  NPRM  until  July 
30,  1994,  to  allow  interested  parties  to 
submit  additional  information  in 
response  to  issues  raised  in  the 
roundtable  meetings.  See  59  FR  35292. 

On  August  4, 1994,  EPA  formally 
created  a  subcommittee  of  the  Clean  Air 
Act  Advisory  Committee  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  App.  The  subcommittee 
will  focus  on  issues  related  to  the  OTC 
petition  and  provide  a  public  forum  to 
pursue  discussion  of  alternative  car 
standards  that  could  apply  in  49  states. 
The  first  substantive  meeting  of  the 
subcommittee  will  take  place  in 
Washington.  D.C.  on  Tuesday. 
September  13  and  Wednesday. 
September  14, 1994  at  the  Ramada  Plaza 
Hotel.  EPA  published  a  notice  of  these 
meetings  on  August  30,  1994.  See  59  FR 
44729. 

n.  Explanation  of  Proposed  Action 

EPA  is  proposing  today  to  approve  the 
OTC's  LEV  recommendation  based  on 
the  determination  under  sections  184(c) 
and  llO(k)  of  the  Act  that  the 
recommended  LEV  or  a  LEV-equivalent 
program  ^  is  necessary  throughout  the 
OTR  and  that  the  recommended  LEV 
program  is  otherwise  consistent  with 
the  Act.  EPA  is  proposing  to  find  under 
its  SIP  call  authority  in  section 
110(k)(5)  3  that  the  SIP  for  each  state  in 
the  OTR  is  substantially  inadequate  to 
meet  the  requirements  relating  to 


-A  "LEV.equivalent  program"  is  an  alternative 
voluntary  federal  program  thai  would  achieve 
emission  reductions  from  new  motor  vehicles  in  the 
OTR  equivalent  to  or  greater  than  would  be 
achieved  by  the  OTC  LEV  program. 

"Section  110(k)!5)  authorizes  the  Administrator, 
whenever  she  finds  that  a  SIP  for  an  area  is 
substantially  inadequate  to  mitigate  adequately  the 
interstate  pollutant  transport  described  in  section 
i76A  or  184.  or  to  otherwise  comply  with  any 
requirement  of  the  Act.  to  require  the  Stale  to  revise 
the  SIP  as  "necessary"  to  correct  the  deficienc)-. 
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pollution  transport  in  section 
1 10(a)(2)P).«  EPA  is  thus  proposing  to 
require  each  state  in  the  OTR  to  revise 
its  SIP  to  include  the  LEV  program 
within  one  year  after  the  section 
110(k)(.5)  finding  is  finnlly  issued.  EPA 
is  proposing  that  the  SIP  call  allow 
individual  OTR  states  to  give 
manufacturers  the  choice  of  complying 
with  either  the  OTC  LEV  requirements 
or — if  such  a  program  is  developed — a 
voluntary  new-vehicle  program  to 
which  automakers  could  voluntarily 
opt-in  that  achieves  equivalent  or 
greater  emissions  reductions  that  are 
fully  enfontiable  and  qualifies  for  SIP 
credits."* 

EPA  is  also  proposing  that  states  in 
the  OTR  be  allowed,  but  not  rerjuired, 
to  adopt  the  Zero  Emission  Vehicle 
(ZEV)  sales  requirement.  The  OTC 
recommended  that  EPA  require  states  to 
adopt  the  ZEV  sales  rcquirement  only  if 
it  is  a  necessary  component  of  a  LEV 
program  under  .section  177.  EPA  is 
proposing  today  that  a  ZEV  sales 
requirement  is  not  a  required 
component  of  a  LEV  program  adopted 
under  set;tion  177  and  that  states  would 
therefore  not  be  obligated  to  adopt  it. 
However,  states  have  the  discretion  to 
include  a  ZEV  sales  requirement.  States 
may  also  include  economic  incentives 
designed  to  increase  the  sales  of  ZEVs 
as  long  as  .such  inc-entives  are  consistent 
with  sections  177  and  209of  the  Act. 
EPA  is  also  taking  comment  on  whether 
to  adopt  a  "ZEV  equivalency  approach" 
to  require  states  either  to  impose  ZEV 
mandates  or  to  impose  other 
requirements  on  new  motor  vehicles 
thai  achieve  the  evaporative  NMOG  and 
NOx  benefits  a.ssot;iated  with  ZhVs. 

Finally,  EPA  is  proposing  regulations 
to  determine  the  term  "model  year"  for 
purposes  of  s'lction  177  and  part  A  of 
title  II  of  the  Act.  as  that  term  applies 
to  motor  vehicles.  The  proposed 
regulations  provide  that  model  year  will 
apply  on  a  model-by-model  basis.  This 
n^gulafory  action  codifies  long- standing 
EPA  guidance  on  this  definition  and 
should  clarify  the  applicability  of  the 
two-year  lead-time  requirement  in 
section  177. 


'Section  110(a)(2)(O)  re«itiircs  ihiit  SIPs  cuntiin 
ad<>qiidtR  provisions  to  prnvenl  emi«.sioris  within 
the  slijlc  that  contribute  significantly  to 
niinatlainment  in.  or  interier*  with  nuintenMniu;  by. 
any  oihpr  Male. 

'  V.\  d<]cs  not  ordinarily  tin<i<Ttali.e  rul«rr.,iking 
to  ixiiup  a  SIP  ull.  EPA  usuatlv  is.'iues  .SIP  ijills  hy 
letter  containing  a  finding  of  lubclantuti 
inaduquacy.  The  baus  for  th*  S)P  call  and  finding 
would  thi>n  be  tha  tub^ect  of  no(ice-and  crannwnl 
rulciiutking  before  the  imposition  of  any  sanction* 
warranted  ia  rssponse  to  stAle  failure  to  r<>5pun<l  to 
the  SIP  call.  Here.  t'PA  u  chooeing  irutcad  to 
undertake  nolice-and-rxuiuneni  rulemaking 
rpgarding  the  ba*u  of  the  SIP  call  before  Uiuing  it 


III.  Statutory  Framework  for  Pmposed 
Action 

Today's  proposed  action  is  authorized 
by  several  Clean  Air  Act  provisions.  As 
discussed  in  the  NPRM,  EPA  has 
authority  to  approve  the  OTC's  LEV 
recommendation  under  section  184(c). 
EPA  also  has  independent  authority  to 
requite  that  states  submk  LEV  SIP 
revisions  under  sections  110(a)(2)(D) 
and  110(k)(5).  EPA  disagrees  with  the 
comments  of  the  automakers  that  argue 
that  EPA  lacks  authority  to  approve  the 
OTC  LEV  recommendation  because  the 
section  184  process  is  unconstitutional 
and  because  an  EPA  SIP  call  requiring 
state  regulation  of  emission  ^  from  new 
motor  vehicles  violates  sections  177, 
202,  and  209  of  the  Clean  Air  Act. 

A.  EPA's  Authority  To  Act  Under 
Section  184 

Section  184  provides  a  clear  statutory 
basis  for  EPA's  action  here.  EPA 
described  that  provision  in  detail  in  the 
background  section  above,  and  in  its 
April  26  proposal.  See  59  P'R  at  21722- 
24.  In  summary,  the  OTC  is  a  body 
created  by  operation  of  law  under 
sections  176A  and  184  of  the  Act,  and 
is  comprised  of  the  Governor  (or 
Governor's  designee)  and  an  air 
pollution  control  official  appointed  by 
the  Governor  for  each  state  in  the  OTR, 
as  well  as  the  EPA  Administrator  (or  her 
designee)  and  the  affected  EPA  Regional 
Administrators  (or  the  Administrator's 
designees).  Decisions  of  the  OTC  are  by 
majority  vote  of  all  members  other  than 
the  EPA  representatives.  Under  section 
184(c),  the  OTC  may,  after  notice-and- 
comment,  develop  recommendations  for 
additional  control  mea'  ires  to  be 
applied  within  the  OTR  as  nec^jssary  to 
bring  any  area  in  the  region  into 
attainment  by  the  dates  provided  in 
subpart  2  of  part  D.  The  OTC  is  then  to 
transmit  such  recommendations  to  EPA 
to  require  such  measures  throughout  the 
OTR. 

Section  184  grants  FPA  authority  to 
approve  the  recommendations  and  i.s.sue 
SIP  calls  requiring  that  the  affected 
states  adopt  the  retujmmended  measures 
if  EPA  determines  that  the  measures  are 
"necessary  to  bring  any  area  in  (the 
OTRl  into  attainment  by  the  dates 
provided  by  this  subpart  and  are 
otherwise  consistent  with  the  Ai;t." 
Upon  approval,  seclion  184(c)(5) 
authorizes  the  Administrator  to  is,sue  a 
finding  under  section  110(k)(5)  that  the 
SIP  for  any  state  to  which  a  requirement 
of  the  approved  recommendation 
applies  is  inadequate  to  meet  the 
requirements  of  section  110(a)(2)(D)  of 
the  Act.  The  effect  of  the  finding  is  to 
require  that  ahy  .such  state  reviw  its  SIP 


to  include  the  approved  recomraerMied 
measures  within  one  year  after  the 
finding  is  issued. 

B.  State  Obligations  and  EPA 's 
Authority  To  Act  Under  Section  110 

EPA  also  is  proposing  to  interpret 
section  110  of  the  Act  to  provide  that 
the  Agency  has  independent  authority 
for  today's  proposed  action  under  that 
section,  apart  from  any  authority 
provided  by  sec;tion  184.  Under  se<.1ion 
110(a)(2)(D'),  eacJi  state  is  obligated  to 
submit  SIP  provisions  prohibiting 
sources  in  the  state  from  contributing 
significantly  to  nonattainment  or 
interfering  with  maintenance  in  any 
other  state.  If  EPA  finds  that  a  SIP  is 
substantially  inadequate  to  adequately 
mitigate  interstate  pollution  transport, 
setnion  110(k)(5)  authorizes  EPA  to 
issue  a  SIP  call  to  correct  the 
inadequacy.  Under  EPA's  prof>osed 
interpretation,  sections  110(a)  and  (k) 
allow  EPA  to  find  at  any  time  that  a  SIP 
is  inadequate  due  to  pollution  transport. 
Thus,  EPA  is  proposing  to  find  that, 
becau.se  of  the  transport  of  pollution, 
OTC  LEV  (or  LEV-equivalent)  is 
necessary  for  areas  in  the  OTR  to 
achieve  or  maintain  the  ozone  NAAQS, 
and  therefore,  tliat  EPA  has  authority 
under  sections  110(a)(2)(D)  and  (k)(5)  to 
make  a  finding  of  substantial 
inadequacy  and  to  issue  a  SIP  call 
requiring  adoption  of  OTC  LEV.  Rather 
than  make  a  general  finding  of  SIP 
substantial  inadequacy,  EPA  is 
proposing  to  find  the  SIPs  substantially 
inadequate  only  to  the  extent  they  do 
not  contain  the  OTC  LEV  program.  EPA 
is  therefore  proposing  to  require  these 
states  to  adopt  the  CTC  LEV  program  to 
correct  the  deficiency. 

The  1900  Clean  Air  Act  Amendments 
broadened  each  .state's  long-standing 
obligation  to  address  in  its  SIP  the 
contribution  of  emissions  in  its  state  to 
air  pollution  in  other  states.^  The 
changes  expand  the  provision  beyond 
stationary  sources  that  prevent 
downwind  attainment  or  maintenance 
to  other  .sources  and  emissions  activities 


"Prior  to  1990.  .Miction  110(a)(2UE)  roquirml  that 
the  SIPs: 

Contain  adequate  pro\'isions  •  •  •  prohibitinj? 
any  station.iry  sinirce  within  the  Slate  f:om  emiftiti^ 
any  sir  pollutant  in  amounts  which  will  •   ■   * 
prevent  atl.iinment  or  maintenance  by  any  other 
stdte  of  any  such  rutiotial  primary  or  .secondary 
ambient  air  quality  standard. 

In  the  1990  .\mendments.  this  provision  war  re- 
codifled  at  section  llO(at(2)(D|  and  broadened  to 
require  that  a  SIP  sut/ir.itted  under  the  Act  shall: 

Contain  adequate  provisions  *   •   '  prohibiting, 
consistent  with  the  prorisions  of  this  title,  any 
source  or  other  type  of  emtssione  activiry  within  the 
state  Irom  emitting  any  air  pollutant  in  amounts 
which  will  •   *   '  aintxtbute  si^ncantly  to 
nonattainment  in.  or  interfere  with  maintenance  tiy, 
any  other  sute  whh  respect  to  any  such  (NAACJSI. 


that  contribute  significantly^  to 
downwind  nonattainment  or  interfere 
with  downwind  maintenance.  The 
expanded  provision  encompasses, 
among  other  things,  mobile  source 
controls  in  light  of  the  impact  of  mobile 
sources  on  downwind  attainment  and 
maintenance. 

The  mechanism  for  EPA  to  take  action 
to  require  compliance  with  section 
110(a)(2)(D)  is  the  SIP  call  authority 
provided  in  section  110(k)(5).  That 
provision  directs: 

Whenever  the  Administrator  finds  that  the 
applicable  implementation  plan  for  any  area 
is  substantially  inadequate  to  attain  or 
maintain  the  relevant  INAAQSl.lo  mitigate 
adequately  the  interstate  piollutant  transjxjrt 
described  in  section  1176A!  or  section  [1841. 
or  to  otherwise  comply  with  any  requirement 
of  this  Act,  the  Administrator  shall  require 
the  stirte  to  revise  the  plan  as  necessary  to 
correct  such  inadequacies. 

Under  section  110Ck)(5),  the 
Administrator  is  to  notify  the  state  of 
the  inadequacies  cuid  may  establish 
reasonable  deadlines,  not  exceeding  18 
months  after  notice,  for  submissitan  of 
the  plan  revisions. 

Importantly,  the  Act  does  not  address 
how  states'  attainment  demonstrations 
are  to  account  for  transport  of  ozone 
pollution  and  its  precursors.^  As  was 
the  case  prior  to  the  1990  Amendments, 
neither  section  110  nor  any  other 
provision  of  the  Act  specifies  when 


'To  some  extent  the  reference  to  contribution 
merely  codlCed  an  EPA  approach  taken  under  the 
old  section  110<a)(2)(E)  and  that  at  least  one  court 
decision  had  upheld.  See  AiriVatlulion  Control 
District  of  )ef{er»on  County.  Kentucky  v.  EPA.  739 
F.2d  1071  (eihCir.  1984).' 

"EPA's  proposed  interpretation  of  sections 
llO(a)(B)(D)  and  (k)  is  best  understood  in  the 
conteKt  of  the  general  statutory  scheme  for 
attainment  and  maintenance  of  the  ozone  NAAQS. 
EPA's  April  26  proposal  containsa  substantial 
explanation  of  the«tatutory  program  to  address 
ozone  pollution  m  subpart  II  of  part  D  of  title  I 
added  in  the  1990  Amendments  to  the  Act.  See  59 
FR  at  217Zl~22  (citing  General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean  Air  Act 
Amendments  of  1990.  57  FR  13498  (April  16. 
1992)).  As  explained  there  section  181  provides  for 
the  clasaification  of  area«  according  to  their  degree 
of  ozone  pollution.  The  greater  the  degree  of 
pollution,  the  longer  the  area  has  to  attain  and  the 
more  stringent  control  measures  it  must  adopt.  The 
classincations  and  deadlines  by  which  the  areas  are 
to  attain  the  oxone  NAAQS  are:  marginal  (1993): 
moderate  (1996):  serious  (1999):  severe  (2005  or 
2007.  depending  on  the  ozone  design  value):  and 
extreme  (2010). 

Section  182  establishes  the  specific  requirements 
and  graduated  control  measuree  applicable  for  each 
type  of  area.  One  faestc  requrement  is  that  states 
were  to  submit  emissions  inventories  by  November 
1992.  A  key  upcoming  requirement  is  that,  by 
November  15.  1994.  states  are  to  have  submitted,  for 
all  moderate  and  above  areas,  demorwtrations  that 
the  stales'  SIPs  will  provide  for  attainment  of  the 
ozone  NAAQS  by  the  relevant  attainment  dates.  As 
described  in  detail  in  the  April  26  notice  and  the 
General  Preamble,  section  182  specifies  a  host  of 
contiol  requirements  that  states  must  adopt  for 
various  araas  to  ensure  progress  toward  attainment. 


states  must  submit  SIP  revisions  to 
address  the  transport  issue.  Even  with 
the  advent  of  the  very  specific  SIP 
submission  schedules  in  the  subpart  II 
ozone  program  under  the  1990 
Amendments,  no  deadhne  is  specified 
for  compliance  with  the  section 
110(a)(2)(D)  prohibition.  EPA  believes  it 
may  reasonably  take  action  to  make  a 
finding  of  substantial  inadequacy  as 
soon  as  EPA  has  a  factual  basis  to 
believe  that  states  need  to  act  in  order 
to  prevent  the  pollution  transport 
problem  from  continuing  past  the 
downwind  areas'  attainment  deadlines. 
Absent  a  LEV-equivalent  program,  EPA 
believes  it  is  necessary  that  the  states 
take  action  now  to  adopt  the  OTC  LEV 
program,  and  waiting  to  make  this 
finding  may  comprtmaise  their  ability  to 
achieve  the  reductions  by  the  time  they 
are  needed  for  *imely  attainment  and 
maintenance  tiiereafter.  This  action  is 
fully  justified  by  the  terms  of  section 
110(k)(5).  This  provision  states  that 
"[wlhenex-er  "  EPA  makes  the  requisite 
finding  of  inadequacy,  the  state  is 
obliged  to  submit  a  SIP  revision.  By  its 
terms,  section  110tk)(5)  makes  clear  that 
the  timing  of  a  SIP  call  depends  only  on 
EPA's  determination  of  inadequacy,  and 
the  section  does  not  contain  any 
provision  that  would  tie  SIP  calls  to  any 
particular  point  on  the  SIP  development 
timeline  specified  in  sections  181  and 
182. 

Requiring  submission  of  specific  SIP 
revisions  pursuant  to  section  110(k)(5) 
is  consistent  with  past  EPA  actions. 
Prior  to  1990  and  tiie  enactment  of 
section  164.  EPA  required  states  to 
submit  specific  reasonably  available 
control  technology  (RACT)  control 
measures  applicable  to  stationary 
sources  as  part  of  a  SIP  call  under 
section  110(k)(5).  There,  EPA's  rationale 
was  that: 

Because  of  the  relative  imprecision  of 
ozone  database*  and  modeling  techniques 
*   *   *  EPA  historically  has  required  most 
areas  to  include  in  their  control  strategies 
certain  stationary  source  cxmtraJ  measures 
that  EPA  believes  are  reasonably  available, 
and  necessary  to  ensuie  that  the  SIP 
"provides  for"  attainment  of  the  ozone 
standard  as  expeditiously  as  practicable." 

See  52  FR  at  45062  (Nov.  24,  1987) 
(footnote  added).  EPA  took  this  action 
right  away  in  response  to  a  new  list  of 
areas  violating  the  ozone  standard.  See 
52  FR  at  45055;  53  FR  34500  (Sept.  7, 
1988);  55  FR  30973  Quly  30,  1990).  EPA 


did  not  wait  for  these  areas  to  develop 
attainment  plans  before  issuing  a  SIP 
call  requiring  them  to  adopt  specific 
controls  necessary  for  attainmerrt. 
Likewise,  here  EPA  is  proposing  to 
require  submission  of  the  OTC  LEV 
program  as  necessarv  for  comphance 
with  section  110(a)(2)(D). 

EPA  believes  it  has  authority  under 
section  110(k)(5)  to  find  that  the  states' 
SIPs  are  substantially  inadequate  for 
lack  of  the  many  additional  measures 
needed  to  fully  achieve  the  emissions 
reductions  necessary  to  adequately 
mitigate  transport,  but  does  not  believe 
it  should  make  such  a  broad  finding  of 
substantial  inadequacy  at  this  time.  This 
is  because  the  states  are  on  track  to 
incorporate  many  additional  control 
measures  into  their  SIPs  for  purposes  of 
their  attainment  demonstratioB 
obligations.  In  preparing  these 
demonstrations,  the  OTR  states  are 
actively  working  to  adopt  regional 
strategies  to  address  transport.  In  the 
ordinary  course,  EPA  believes  it  should 
allow  states  the  first  opportunity  to 
address  transport  in  their  forthcoming 
SIP  revisions.  There  is  still  this 
opportunity  for  states  to  adopt  such 
other  control  measures  to  achieve  the 
necessary  reductions  in  time  for 
downwind  states  to  meet  their 
attainment  deadlines  and  to  maintain 
the  NAAQS  thereafter.^"  H  those  efforts 
do  not  resuh  in  timely  adoption  of  a 
regional  strategy  that  will  provide  the 
emission  reductions  needed  for 
attainment  and  maintenance,  EPA  may 
consider  making  a  more  comprehensive 
finding  of  SIP  inadequacy  insofar  as 
other  measures  in  addition  to  LEV  are 
lacking. 

EPA  does  not,  however,  believe  it 
should  wait  to  find  the  SIPs  inadequate 
insofar  as  they  lack  the  LEV  program. 
This  Is  because  the  LEV  program 
depiends  on  vehicle  fleet  turnover  that 
will  take  an  unusually  long  time  to 
generate  the  needed  emissions 
reductions,  if  EPA  waits  for  the  states' 
attainment  demonstrations,  the 
opportunity  to  ensure  that  necessary 
emissions  reductions  from  the  LEV 
program  are  achieved  beginning  in  1999 
and  growing  thereafter  may  be 


"  For  purposes  of  implementing  the  Clean  Air  Act 
after  December  31 ,  1987  and  prior  to  the  1990 
Amendments.  EPA  interpreted  the  statute  as 
requiring  states  lo  develop  corrective  plans  to  attain 
"as  expeditiously  as  practicable."  See  52  FR  at 
45044  et  seq.  (Nov  24. 1987):  See  also  Delanev  v. 
EPA.  898  F.2d  687  (9tfa  Qr  1990). 


'"Section  181(a)(1)  specified  that  ozone 
nonattainment  areas  are  to  attain  the  NAAQS  "as 
expeditiously  as  practicable  but  not  later  than"  the 
dates  specified  inlhat  section.  Based  on  currently 
available  information.  EPA  does  not  believe  that  the 
serious  and  severe  nonattairunent  areas  in  the  OTR 
will  be  able  to  practicably  attain  the  NAAQS  earlier 
than  the  dates  specified  in  section  lBl(a)(l).  This 
is  because  these  areas  will  need  to  rely  for 
attainment  on  control  measures  that  depend  on 
equipment  turnover  that  will  take  time  to  occur  For 
this  reason.  EPA's  analysts  in  this  Sf^fPRM  is  based 
on  the  Agem^'s  belief  that  the  serious  and  severe 
attainment  dates  are  the  dates  specified  in  section 
181(a)(1). 
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irrevocably  lost.  Any  delay  in  beginning 
the  fleet  turnover  to  LEV  vehicles  in 
model  year  1999  will  diminish  the 
emissions  benefits  in  the  years 
following.  It  is  therefore  necessary  for 
the  states  to  act  now  to  adopt  OTC  LEV. 
and  appropriate  for  EPA  to  make  a 
fmding  of  substantial  SIP  inadequacy 
now  with  respect  to  that  program. 

In  sum.  EPA  is  proposing  to  find  now 
that  the  OTR  states'  SlPs  are 
substantially  inadequate  insofar  as  they 
do  not  contain  the  OTC  LEV  program. 
This  is  because  EPA  believes  that  the 
states  need  to  adopt  this  program  now 
to  mitigate  pollution  transport 
adequately  by  the  attainment  deadlines 
for  areas  in  downwind  states. 

EPA  is  proposing  to  set  a  one-year 
deadline  under  section  110(k)(5)  for 
OTC  LEV  SIP  submissions.  Even  though 
section  110(k)(5)  authorizes  EPA  to 
allow  up  to  18  months.  EPA  believes  a 
one-year  deadline  is  appropriate  here. 
EPA  expects  the  one-year  deadline  to 
fall  at  the  end  of  calendar  year  1995.  To 
ensure  implementation  of  the  OTC  LEV 
program  in  model  year  1999,  and  given 
the  two-year  lead-time  requirement  of 
section  177,  states  must  adopt  the 
program  before  January  2,  1996.  If  states 
were  given  more  than  about  one  year  to 
adopt  the  LEV  program,  they  could  not 
be  assured  of  implementing  it  for  all 
1999  model  year  vehicles.  Since  EPA  is 
proposing  to  conclude  that  1999  model 
year  implementation  is  necessary  to 
achieve  the  necessary  emissions 
reductions,  it  is  important  that  the  SIP 
submission  deadline  fall  in  time  to  meet 
the  two-year  lead-time  requirement. 

C.  Constitutional  Validity  of  Si^ction  184 
Process 

The  automakers'  comments  on  EPA's 
April  26  proposal  have  raised  a  number 
of  arguments  that  the  Agency's 
proceedings  under  section  184  are 
unconstitutional."  The  Natural 
Resources  Defense  Council  (NRDC)  has 
submitted  a  response  to  these 
constitutional  arguments.'*  EPA  does 
not  believe  the  arguments  that  section 
184  is  unconstitutional  have  merit.  And 
in  any  case,  given  EPA's  independent 
authority  under  section  110(k)(.5).  any 
constitutional  question  regarding  the 
validity  of  section  184  would  not  affect 
the  validity  of  the  action  proposed 
today. 


The  automakers  argue  that  Congress, 
through  section  184,  is  commandeering 
the  legislative  processes  of  the  OTR 
states  by  directly  compelling  them  to 
take  certain  actions.  The  automakers 
argue  that  this  violates  principles  of 
federalism  and  the  Tenth  Amendment 
to  the  Constitution.  The  Supreme  Court 
has  interpreted  the  Tenth  Amendment 
to  mean  that  Congress  cannot  coerce 
states  in  their  sovereign  political 
capacity  to  regulate  private  conduct. '^ 
Section  184  is  fully  within  the  scheme 
of  "cooperative  federaUsm"  that  the 
courts  have  confirmed  is  consistent  with 
constitutional  requirements.'*  As  with 
many  other  federal  programs,  section 
184  is  simply  an  unremarkable  case 
under  the  Clean  Air  Act's  SIP  program 
where  Congress  has  provided  incentives 
to  the  states  as  a  method  of  influencing 
their  policy  choices.  Congress  may 
attach  conditions  on  the  receipt  of 
federal  funds  (as  long  as  the  conditions 
bear  some  relation  to  the  purpose  of  the 
federal  spending),  to  influence  states' 
legislative  choices.  And  where  Congress 
has  the  authority  to  regulate  private 
activity  under  the  Commerce  Clause,  the 
Court  has  recognized  Congress's  power 
to  offer  states  the  choice  of  regulating  an 
activity  according  to  federal  standards 
or  having  state  law  pre-empted  by 
federal  regulation."  Here,  Congress 
provided  incentives  to  the  states  by 
placing  conditions  on  highway  funding; 
by  allowing  states  to  apply  a  less 
stringent  "offset  ratio"  for  new 
stationary  pollution  sources;  and  by 
allowing  states  to  themselves  impose 
regulations  rather  than  having  the 
federal  government  implement  the 
program  the  state  chose  not  to 
implement.  See  sections  179  (highway 
and  offset  sanctions)  and  110(c)(1) 
(federal  implementation  plans). 

The  automakers  also  argue  that 
section  184  constitutes  an 
unconstitutional  delegation  of  federal 
authority  to  the  OTC  and  violates  the 
Appointments  Clause.  They  argue  that 
through  section  184  Congress  delegated 
legislative  authority  outsidethe  federal 
government,  or  authorized  state  officials 
composing  the  OTC  to  exercise 


' '  See  Letter  fmm  Kenneth  VV.  Starr  on  behalf  of 
the  American  Automobile  Manufacturers' 
Association  and  the  Association  of  International 
Automobile  Manufacturers  to  A.uistant  Atlorney 
General  Waller  Dellinger  duly  20,  1994) 

"5>ee  Letter  from  Uavid  Oriesen  on  behalf  of  the 
Natural  Resources  Defense  Council  to  Walter  E. 
Oelllnger.  Ill  (Aug.  22.  1994). 


"See  New  York  v.  United  Stales.  120  L.Ed.2d 
123.139-44  (1992)  (discussing  principles  of 
federalism  and  limitalions  on  federal  power  lo 
compel  states  to  act  in  their  political  capacity  under 
the  Tenth  Amendment). 

'■•See  Model  v.  Virginia  Surface  Mining  * 
Reclamation  Assn.  Inc.  452  U.S.  264.  289  (1981). 

"See  New  York  v.  United  Slates.  120  1.  Ed. 2d  at 
144-45.  Sm  also  Brown  v.  EPA,  521  F.2d  827.  840 
(9th  Cir.  1975)  (state  may  not  interfere  with  such 
regulation  of  air  pollution  sources  as  Administrator 
may  undertake  pursuant  to  Clean  Air  Act  and 
Congress  has  power  to  authorize  Administrator  to 
obtain  reluctant  state's  consent  by  conditioning 
federal  expenditures  within  stale  on  consent). 


significant  federal  executive  authority 
that  the  Constitution  commands  only 
federal  officials  appointed  consistent 
with  the  Appointments  Clause  may 
exercise.  EPA  does  not,  however, 
believe  that  state  officials  exercise 
"significant  authority"  pursuant  to 
federal  law  in  this  context.  EPA 
welcomes  comment  on  the  automakers' 
constitutional  arguments  and  the 
response  from  NRDC  that  are  in  the 
docket. 

D.  Consistency  of  EPA  Action  With 
Limitations  on  Authority  Under  Sections 
1 77.  202  and  209  of  the  Act 

EPA's  proposed  action  is  fully 
consistent  with  both  the  letter  and  spirit 
of  sections  177,  202  and  209  of  the  Aci. 
These  three  provisions  make  it  clear  that 
Congress  wanted  auto  manufacturers  to 
have  to  meet  only  two  types  of 
standards — federal  standards  and 
California  standards.  Section  177 
specifically  contemplates  that 
California's  standards  may  apply 
outside  California.  Approving  the  OTC's 
recommendation  is  doing  no  more  than 
requiring  states,  based  on  need,  to 
exercise  authority  given  to  them  by 
Congress.  EPA  is  authorized  to  take  this 
action  under  sections  184  and  110.  EPA 
disagrees  with  those  commenters  that 
claim  sections  177  and  202  preclude 
EPA  from  approving  the  OTC's 
recommendation. 

Requiring  adoption  of  the  LEV 
standards  in  the  OTR  does  not  change 
any  current  federal  standard,  so  it  is  not 
prohibited  by  section  202.  Section 
202(b)(1)(C)  explicitly  precludes  EPA 
only  from  exercising  its  authority  under 
section  202  to  modify  certain  specified 
standards  prior  to  model  year  2004 — it 
is  not  a  general  prohibition  of  all  EPA 
action  relating  to  the  control  of 
emissions  from  motor  vehicles.  Thus, 
EPA  may  not  modify  certain  mandatory 
federal  standards  applicable  nation- 
wide to  motor  vehicles  until  model  year 
2004.  However,  today's  proposal 
requires  only  that  states  adopt  certain 
programs  applicable  to  motor  vehicles 
in  such  states,  as  states  are  permitted  to 
do  under  section  177.  EPA  is  not 
proposing  to  rely  on  section  202  to 
require  the  LEV  standards,  so  the 
prohibition  in  202(b)(1)(C)  is  irrelevant. 

The  automakers  have  argued  that 
granting  the  OTC  petition  violates 
section  177  because  EPA  is  making  a 
choice  (whether  states  should  adopt 
California  standards)  that  section  177 
reserves  to  the  states.  This  misconstrues 
the  nature  of  section  177  and  fails  to 
read  section  177  together  with  section 
110(k)(5)  or  section  184.  Section  177 
provides  an  exception  to  the  general 
prohibition  in  section  209  again.st  states 


(other  than  California)  adopting  motor 
vehicle  emission  standards.  Section  177 
thus  provides  states  the  discretion  to 
adopt  controls  that  section  2f>9  would 
otherwise  preclude.  Sections  110(k)(5) 
and  184  allow  EPA  to  require  states  to 
take  actions  that  would  otheruise  be  left 
to  their  discretion.  The  language  of 
section  177,  that  the  states'  authority 
applies  "(n)otwithstanding  section 
209,"  makes  clear  that  Congress 
intended  to  provide  an  exception  to 
section  209.  not  bar  EPA  requirements 
under  sections  110  or  184. 

IV.  Basis  for  Approval  of  OTC  LEV 
Recommendation. 

A.  Necessity 

1 .  Legal  Interpretation  of  Necessity 

EPA's  April  26  proposal  contains  an 
extensive  discussion  of  the  Agency's 
approach  to  interpreting  the 
"necessary"  standard  under  section 
184(c).  and  includes  several  options. 
See  59  FR  at  21725-27.  Today.  EPA  is 
proposing  its  interpretation  of  this 
standard.  Section  110{k){5)  also 
includes  a  "necessary"  standard 
providing  that,  upon  an  EPA  finding  of 
SIP  inadequacy,  the  Agency  is  to  require 
that  the  state  submit  SIP  revisions  that 
are  "necessary"  to  correct  the 
inadequacy.  EPA  is  proposing  that,  in 
this  particular  case,  the  "necessary" 
standard  under  section  110(k)(5)  be 
interpreted  the  same  as  the  "necessary" 
standard  under  section  184(c). 

If  EPA  approves  or  partially  approves 
the  recommendation,  section  184(c)(5) 
provides  that  EPA  is  to  issue  a  finding 
that  the  SIPs  for  the  states  to  which  an 
approved  requirement  applies  are 
inadequate  to  meet  the  requirements  of 
section  110(a)(2)(D).  Section 
110(a)(2)(D)  provides  that  SIPs  are  to 
contain  adequate  provisions  prohibiting 
emissions  within  the  state  that  will 
"contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maiutenance  by,  any  other  state." 

EPA  is  proposing  that  contributing 
emissions  are  significant  under  section 
110(a)(2)(D)  at  least  where  controlling 
such  emissions  is  necessary  to  bring  any 
downwind  area  into  attainment.  EPA 
cilso  is  proposing  that  emissions 
interfere  with  downwind  maintenance 
under  110(a)(2)(D)  at  least  where 
controlling  such  emissions  is  necessan,' 
for  downwind  areas  to  maintain  the 
NAAQS.'^  EPA  is  further  proposing  to 


''  bP.A  IS  not  addTe£6ing  m  this  rulemaking 
ishether  under  section  no(a)(2)(Dl.  a  state's 
omissions  may  "contribute  significantly"  to 
nnnattainment  or-intorfere  with  maintenance"  m 
ipiiiher  state  when  controlling  the  upwind  state's 
fniissions  is  not  strictly  necessar>'  but  nevertheless 

; 


interpret  section  184  to  mean  that  the 
Agency  may  approve  the  OTC's 
recommendation  if  the  measiu^s  are 
necessary  for  any  area  in  the  OTR  to 
attain  or  maintain  the  NAAQS. 

Section  110(k)(5)  provides  that  EPA 
may  issue  a  SIP  call  whenever  it  finds 
a  SIP  for  an  area  to  be  substantially 
inadequate  to  attain  or  maintain  the 
NAAQS,  to  mitigate  adequately 
interstate  transport  under  sections  176 A 
or  184,  or  to  otherwise  comply  with  any 
requirement  of  the  Act.  EPA  is 
proposing  to  interpret  section  110{k)(5) 
to  mean  that  it  may  issue  a  SIP  call 
based  on  a  finding  that  a  SIP  does  not 
comply  with  the  requirement  of  the 
section  110(a)(2)(D]  to  address 
adequately  the  effect  of  pollution 
transport  on  dowmwind  attainment  and 
maintenance.  EPA  may  require  that  the 
states  revise  their  SIPs  to  include  any 
particular  measure  that  is  necessary  to 
comply  with  section  110(a)(2)P). 

EPA  believes  that  the  "necessary" 
standard  requires  the  Agency  to 
evaluate  tlie  emissions  reductions 
needed,  and  then  whether  reasonable 
and  practicable  alternative  measures 
could  be  adopted  instead  of  the  OTC 
LEV  program  to  achieve  the  needed 
reductions.  The  role  of  "alternatives"  in 
EPA's  analysis  has  often  been  confused 
in  the  course  of  EPA's  hearings  and 
round-table  proceedings.  EPA  believes 
two  distinct  kinds  of  alternatives  are 
relevant  to  necessity. 

First,  an  alternative  program  to 
achieve  the  same  emissions  reductions 
from  the  same  emissions  sources  may 
render  the  OTC  LEV  program 
unnecessary.  An  example  is  useful  to 
illustrate  this  point.  If  EPA  or  the  states 
were  (hypothetically)  to  mandate  that 
all  new  motor  vehicles  be  ZEVs,  then  an 
OTC  LEV  program  would  not  be 
necessary — it  would  not  make  sense 
(and  would  be  unnecessary)  to  mandate 
OTC  LEV  tailpipe  standards  for  a  new 
vehicle  fleet  consisting  entirely  of  cars 
without  tailpipes.  This  would  be  true 
regardless  of  what  emissions  reductions 
are  needed  overall  and  what  other 
measures  are  available  to  achieve  the 
needed  reductions.  It  is  in  this  sense 
that  EPA  believes  that  OTC  LEV  would 
be  unnecessary  if  there  were  another 
program  available  to  achieve  emissions 
reductions  from  new  motor  vehicles 
comparable  to,  or  greater  than,  those 
from  OTC  LEV.  Under  this  aspect  of  the 
analysis,  the  ability  of  the  alternative  to 
achieve  reductions  sufficient  to  comply 
with  section  110(a)(2)(D)  is  not  relevant. 

EPA  is  aware  of  ahemative  programs 
that  currently  are  under  discussion  by 


would  t>e  helpful  to  downtviiid  stales  efforts  to 
attain  and  maintain  the  N.\.\QS 


various  interested  parties.  EPA  believes 
that  some  ahemative  programs  coirid  be 
preferable  to  simply  approving  the 
petrtion.  Such  ahematives  focus  on  a 
49-state  approach,  whereby  auto 
manufacturers  would  commit  to 
produce  cars  with  a  cleaner  internal 
combustion  engine  (compared  to  current 
federal  standards)  nationwide. 
Incentives  for  advanced  technology'  and 
zero  emission  vehicles  are  also  part  of 
the  discussion.  As  these  alternatives  are 
developed  and  modeUng  of  associated 
benefits  is  undertaken,  EPA  will  add  the 
analyses  to  the  docket  and  publish  a 
notice  of  data  availability  in  the  Federal 
Register. 

EPA  believes  that  a  49-state  low 
emission  vehicle  approach  could  be 
better  than  the  OTC  LEV  program  in  a 
number  of  respects.  First,  EPA  believes 
that  a  49-state  program  could  have 
significant  environmental  benefits  as 
compared  to  the  OTC  LEV  program.  A 
49-state  approach  could  benefit  the  OTR 
by  reducing  incoming  pollution  from 
other  states — both  transported  air 
pollution  and  pollution  from  the 
migration  of  non-OTR  vehicles  into  the 
state  (as  a  resuh  both  of  tourism  and 
relocation).  A  49-state  approach  would 
also  help  non-OTR  states  by-providing 
NOx  and  VOC  reductions  and  other  air 
quaUty  benefhs.  EPA  also  believes  that 
an  alternative  could  provide  equal  or 
greater  impetus  to  development  of 
advanced  technology.  Second,  the  auto 
industry  would  benefit  from  uniform 
markets.  See  discussion  in  Section 
IV.A.2.(d)  for  a  discussion  of  the 
benefits  of  uniform  markets.  The  auto 
industry  plays  a  vital  role  in  our 
economy.  Reducing  the  economic 
impacts  of  EPA's  actions,  without 
reducing  environmental  benefits  are 
matters  of  concern  to  the  Agency 

Once  these  49-state  alternatives  are 
further  developed,  EPA  intends  to 
complete  a  qualitative  and  quantitative 
comparison  of  their  environmental 
benefits  relative  to  the  OTC  LEV 
program.  The  Agency  will  then  publish, 
as  soon  as  possible,  a  Federal  Register 
notice  setting  forth  the  alternative  and 
taking  comment  on  issues  it  raises. 

The  options  for  developing  an 
alternative  program  are  somewhat 
limited.  As  explained  above,  section  202 
bars  EPA  modification  of  the  Tier  I 
standards  prior  to  model  year  2004,  and 
the  states  cannot,  under  section  177  and 
209.  adopt  standards  other  than  the 
California  standards.  Thus,  the  only 
alternative  method  for  requiring  vehicle 
manufacturers  to  achieve  reductions  in 
tailpipe  emissions  frt)m  new  Ught-duty 
cars  and  trucks  is  a  program  in  which 
manufacturers  volumarily  agree  to  be 
bound  by  more  stringent  standards.  This 
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concept  and  the  legal  basis  for  it  are 
discussed  in  greater  detail  in  section  V 
of  this  notice,  below. 

It  is  this  first  kind  of  alternative  that 
underlies  the  basis  for  EPA  providing  in 
its  SIP  call  for  the  possibility  that  an 
alternative  program  may  be  developed 
that  would  achieve  emissions 
reductions  from  new  motor  vehicles  that 
are  comparable  to  or  greater  than  those 
from  OTC  LEV.  If  such  a  program  were 
developed,  it  would  not  be  necessary  to 
apply  the  OTC  LEV  program  to  vehicles 
subject  to  the  alternative  standards.  This 
concept  and  the  legal  basis  for  it  are 
discussed  in  greater  detail  in  section  V 
of  this  notice,  below. 

Second,  the  availability  of  alternative 
measures  that  are  sufficient  to  achieve 
the  necessary  reductions  without  further 
reductions  from  new  motor  vehicles  or 
trucks  could  likewise  render  the  OTC 
LEV  program  unnecessary.  The  question 
here  is  not  whether  EPA  will  mandate 
such  other  measures  in  response  to  the 
OTC's  recommendation.  The  OTC  did 
not  recommend  such  other  measures 
and;  for  the  reasons  described  in  se<.tion 
III.B..  EPA  is  not  ready  to  consider 
mandating  them  under  sections 
110(k)(5)  and  110(a)(2)(D)  at  this  time. 
Rather,  the  question  is  whether  such 
other  measures  are  available  so  that  it  is 
unnecessary  for  EPA  to  require  the  OTC 
LEV  program.  As  EPA  explained  in  its 
April  26  proposal: 

To  the  extent  more  reductions  will  be 
needed  even  with  the  LEV  program  (to 
mitigate  significant  contribution  to 
nonuttainmunt  in  the  OTKj.  other  me.isures 
that  addres.s  that  shortfall  would  not.  for  that 
reason  alone,  qualify  as  "alternatives"  to 
LEV.  Kather,  other  measures  might  qualify  .is 
"alternatives  '  only  if  such  other  miNisures. 
singly  or  in  combination,  gener.itc  enough 
reductions  to  fill  the  entire  shortfall  needed 
without  LEV 

59  PR  at  21734. 

EPA  has  established  a  precedent  for 
interpreting  the  "necessary"  standard 
that  is  c:onsisteiit  with  this  approach. 
EPA's  interpretation  is  guided  by  its 
approach  to  interpreting  that  term 
(ultimately  codified  by  Congress),  under 
section  211(c)(4)(C)  of  the  Act,  as 
explained  in  the  April  26  proposal.  See 
59  PR  at  21734.  That  interpretation  is 
important  to  evaluating  the  availability 
of  alternatives  sufficient  to  achieve  the 
necessary  emissions  reductions.  Under 
section  211(c)(4)(C),  controls  are 
necessary  if  they  would  still  be  needed 
after  adoption  of  all  other  reasonable 
and  practicable  measures.  That  is,  EPA 
would  consider  alternatives  available  if 
they  are  comparatively  reasonable  and 
practicable.  And  the  reasonable  and 
practicable  alternatives  must  be 
sufficient  to  achieve  the  necessary 


reductions  in  order  to  conclude  that  the 
proffered  control  is  unnecessary.'^ 

Of  course,  whether  potential 
alternative  measures  are  "reasonable 
and  practicable"  as  well  as  sufficient  to 
achieve  the  necessary  reductions  may 
not  be  self-evident.  In  its  April  26 
proposal,  EPA  described  approaches  to 
factual  uncertainty  and  other  policy 
considerations  that  could  influence 
these  determinations.  See  59  PR  at 
21726-27.  As  with  its  decisions  under 
section  211(c)(4)(C).  here  EPA  does  not 
consider  drastic  measures  such  as  gas 
rationing,  or  plant  shutdowns  to 
constitute  reasonable  alternatives  to  the 
OTC  LEV  program.  Congress  could  not 
have  intended  that  EPA  should  consider 
such  drastic  alternatives,  since  such 
alternatives  would  clearly  be  adequate 
to  achieve  any  necessary  reductions, 
arid  hence  no  proffered  measure  would 
ever  be  necessary.  This  would 
essentially  read  section  184  out  of  the 
Act.  Further,  EPA  believes  cost- 
effectiveness  of  potential  alternatives  is 
a  criterion  in  evaluating  reasonableness 
and  comparing  other  measures  to  the 
measure  proffered  as  necessary.  But  the 
comparison  of  the  reasonableness  and 
practicability  of  various  measures, 
including  what  is  "too  drastic,"  is  a 
complicated  policy  determination 
requiring  consideration  of  cost  and 
public  acceptance,  and  need  not  be 
supported  by  a  highly  specific  technical 
record.  See  59  PR  at  21726. 

While  EPA  believes  that  it  is 
important  to  assess  the  sufficiency  of 
reasonable  and  practicable  alternatives, 
states  have  the  continuing  opportunity 
to  come  forward  to  adopt  sufficient 
alternatives  and  prove  that  the  OTC  LEV 
program  indeed  turns  out  to  be 
unnecessary.  EPA  does  not  believe 
states  would  seriously  entertain 
unreasonable  or  impracticable  measures 
to  adopt  in  place  of  OTC  LEV  in  order 
to  achieve  the  necessary  emissions 
reductions.  Nonetheless,  EPA 
recognizes  that  states  which  do  in  fact 
adopt  such  other  measures  sufficient  to 


' '  EPA  also  suggested  in  its  April  26  propoml  a 
different  possible  approach  to  ihe  "ne<es.ivrtrv" 
sLindard.  Under  that  approach.  EPA  might  consider 
as  necessary  any  additional  control  measures  that 
ronlribule  to  attainment,  as  long  as  mcusurns 
Npeciftcally  required  by  the  Act  or  that  are 
otherwi.se  in  pla^  are  insufncieni  to  achieve 
ditjinmenl.  That  is.  as  long  as  the  States  in  the  OTR 
still  need  more  reductions  to  address  the  transport 
problem,  then  EPA  would  consider  the  OTC  LEV 
(or  LEVequivalent)  program  necessary  Asse.ssment 
of  aliemaiive  control  measures  would  not  be 
relevant  See  59  FR  at  21725  While  EPA  is  not 
proposing  here  to  adopt  that  approach.  EPA  notes 
that  Ihe  facts  showing  thai  the  OTC  LEV  (or  LEV 
equivalent)  program  is  necessary  under  the 
approach  discussed  in  the  text  would,  a  fortiori,  be 
sufficient  to  show  that  the  OTC  LEV  lor  LEV 
equivalent)  program  is  necessary  under  ihis 
dil'fereni  approach 


comply  with  section  110(a)(2)(D)  might 
thereby  render  the  OTC  LEV  program 
unnecessary.  EPA  therefore  is  proposing 
that  it  would  retain  authority  under  the 
SIP  call  to  change  its  necessary 
determination  emd  withdraw  its  SIP  call 
for  those  states  that  adopt  controls 
sufficient  to  comply  with  section 
110(a)(2)(D),  including  those  controls 
EPA  might  now  believe  to  be 
unreasonable  or  impracticable.  As  states 
in  the  northeast  have  not  yet  adopted 
sufficient  measures  proving  that  the 
LEV  program  (or  LEV -equivalent)  is 
unnecessary.  EPA  believes  that  it  should 
evaluate  whether  sufficient  reasonable 
and  practicable  alternatives  exist  based 
on  the  best  current  information  and 
policy  judgment. 

EPA  also  discussed  in  its  April  26 
proposal  various  approaches  to  factual 
uncertainty  regarding  issues  such  as 
cost  and  the  amount  of  reductions 
needed  for  compliance  with  section 
110(a)(2)(D).  There.  EPA  raised  the 
question  of  whether  the  statutory 
structure,  together  with  the  legislative 
history,  support  giving  substantial 
weight  or  "deference"  to  the  OTC's 
recommendation  that  the  OTC  LEV 
program  is  necessary  for  attainment  in 
the  OTR.  EPA  suggested  that  it  could 
reasonably  interpret  the  provisions  to 
mean  that  EPA  is  to  start  with  a 
presumption  of  approving  the  OTC's 
recommendations  and  approve  the 
recommendation  unless  EPA  found  that 
the  recommended  measures  were 
unnecessary.  EPA  pointed  to  fioor 
statements  in  the  conference  debate  in 
the  Senate  regarding  section  184  that 
EPA  bears  a  "heavy  burden"  to 
"demonstratlel  that  the  additional 
control  measure(s)  is  not  necessary." 
See  59  FR  at  21726  (quoting  Baucus- 
Chafee  Statement  of  Managers  and 
Senator  Lieberman).  EPA's  public 
hearings  and  round-table  discussions 
reflected  some  confusion  about  the 
meaning  of  "deference"  to  the  OTC. 
EPA  questions  whether  there  is  any 
basis  under  any  provision  of  the  Clean 
Air  Act  to  relieve  the  Agency  of  an 
obligation  to  consider  independently  all 
of  the  factual  information  available  in 
determining  whether  the  OTC  LEV 
program  is  necessary. 

In  this  case,  EPA  believes  the  facts 
affirmatively  show  that  this  measure  is 
indeed  nec,essary.  In  addition,  EPA 
believes  that  its  general  policy  of 
prudence  in  making  decisions  regarding 
highly  complex  scientific  issues 
affecting  public  health  should  apply  to 
its  analysis  here.  EPA  believes  this 
policy  is  reasonable  and  permissible  in 
addressing  what  is  "necessary"  to 


achieve  and  maintain  the  health-based 
ambient  air  quality  standard  for  ozone."* 

EPA  believes  its  general  policy  in 
favor  of  protecting  public  health  and 
welfare  is  particularly  appropriate  to 
evaluate  whether  a  particular  measure  is 
needed  to  solve  an  inter-state  problem. 
EPA  believes  that  pollution  transport 
and  the  states'  obligations  under  section 
110(a)(2)(D)  to  control  emissions  that 
would  contribute  to  nonattainment  or 
interfere  with  maintenance  downwind 
are  critical  to  the  integrity  of  the  states' 
attainment  plans  under  title  I. 
Especially  in  a  region  such  as  the 
Northeast,  whtre  extensive  transport 
makes  states  inter-dependent  on  their 
collective  pollution  control  programs, 
EPA  believes  that  its  general  policy 
should  apply  to  make  sure  that  states 
adopt  controls  necessary  for  other  states* 
attainment.  These  states  depend  for 
their  own  citizens'  health  on  the  actions 
of  upwind  states  that  may  lack  an 
incentive  to  bear  the  costs  of  protecting 
downwind  citizens'  health.  In  such 
circumstances,  EPA's  general  policy  of 
prudence  is  particularly  appropriate  in 
evaluating  what  is  necessary  in  the 
upwind  states  to  protect  health 
downwind.  Moreover,  these  states' 
independent  efforts  (and  their  residents' 
support  for  them)  to  address  emissions 
within  their  own  borders  may  depend 
significantly  on  the  confidence  these 
states  have  that  the  other  states  in  the 
region  are  acting  as  "good  neighbors." 

High  officials  closely  involved  in  the 
SIP  planning  process  in  these  states 
have  now  come  to  EPA,  after  extensive 
public  processes  of  their  own,  believing 
a  particular  measure  is  necessary  for 
them  and  their  neighbors  to  do  their 
part  to  address  a  substantially  collective 
public  health  problem.  These  officials, 
as  the  chief  state  officers  responsible  for 
ensuring  state  compliance  with  the 
Clean  Air  Act,  are  the  closest  to  the  air 
quality  planning  information  in  the 
states.  Whether  EPA  responds  under 
section  184  or  by  exercising  its  authority 
under  section  lio(k)(5),  EPA  believes 
that  it  makes  policy  sense  to  apply  its 


"Courts  have  recognized  that  scientific  evidence 
is  cumulative,  and  that  EPA  has  discretion  to  take 
an  environmentally  protective  approach  to 
protecting  public  health  and  welfare.  In  Ethvl  Corp. 
v.  EPA.  541  F.2d  1  (D.C.  Cir),  cert,  denied,  426  U.S. 
941  (1976),  the  court  of  appeals  considered  EPA's 
action  to  regulate  the  lead  content  of  gasoline  on 
grounds  that  emissions  "will  endanger"  the  public 
health  or  welfare  under  prior  section  211(c)(1)(A). 
There,  the  court  recognized  that  EPA's  decision 
may  be  based  on  "the  inconclusive  but  suggestive 
results  of  numerous  studies."  Ethyl,  541  F.2d  at  38. 
Further,  the  court  found  that  the  Administrator 
appropriately  acted  "conservatively"  based  on 
"suggestive"  evidence  to  make  a  "prudent" 
determination.  Ethyl.  541  F.2d  at  39.  EPA  believes 
such  prudence  is  likewise  appropriate  here,  where 
the  public  health  and  welfare  is  at  stake. 


general  approach  of  prudence  in  favor  of 
environmental  protection  to  scientific 
uncertainties.  EPA  believes  sound 
policy  dictates  that  it  has  a 
responsibility  to  do  so.  The  legislative 
history  reviewed  in  EPA's  April  26 
proposal  reflects  that  at  least  some  in 
Congress  intended  that  EPA  follow  this 
approach. 

"To  the  extent  EPA's  analysis  reveals 
that  other  measures  are  reasonable  and 
practicable  but  are  not  sufficient  to 
achieve  the  necessary  reductions.  EPA 
would  have  authority  directly  under 
section  110(k)(5)  to  require  the  states  to 
adopt  those  measures,  too.  But.  for  the 
reasons  described  above  in  section  III.B.. 
EPA  does  not  believe  it  need  exercise  its 
authority  in  this  manner  at  this  time.  Of 
course,  states  will  need  to  adopt  many 
of  these  measures  as  part  of  their 
attainment  demonstrations  due 
November  1 5.  1994.  and  this  may  go  a 
long  way  toward  these  states' 
contribution  to  downwind 
nonattainment  or  their  interference  with 
downwind  maintenance.  But  EPA 
believes  that  it  should  require  this 
measure  now.  in  light  of  the  states' 
recommendation,  the  time  needed  to 
yield  emissions  benefits  (due  to  the 
lead-time  requirement  and  time  for  fleet 
turnover),  and  the  need  for  a 
coordinated  decision  to  adopt  the 
program  for  the  entire  region 
collectively.  Since  it  is  both  necessary  to 
address  the  transport  problem  and  ver\' 
difficult  for  the  states  to  adopt  the  OTC 
LEV  program  without  assurance  that 
their  neighbors  that  need  to  will  also  do 
so,  the  Agency  believes  that  there  is 
adequate  reason  to  act  now  to  require 
this  measure  under  sections  184  and 
110(k)(5). 

EPA  recognizes  that,  under  this 
approach,  certain  states  would  have  to 
adopt  the  OTC  LEV  program  even 
though  they  did  not  vote  to  make  this 
recommendation  to  EPA.  In  its  April  26 
proposal,  EPA  questioned  whether  the 
ability  of  certain  states  to  override  the 
wishes  of  others  by  vote  could  militate 
against  an  environmentally  conservative 
approach  to  uncertainty.  EPA  does  not 
view  the  objection  of  certain  states  as 
justifying  a  different  approach.  Rather, 
EPA  currently  believes  that  the  weight 
of  a  recommendation  from  high  officials 
in  a  majority  of  the  states  justifies  an 
environmentally  conservative  decision 
regarding  whether  the  measure  in 
question  is  necessary.  While  the 
minority  states  might  understandably 
wish  to  reserve  their  options  for 
compliance,  their  adopted  attainment 
demonstrations  are  due  in  a  matter  of 
two  months,  and  the  work  that  those 
states  have  accomplished  toward 
assembling  their  attainment  plans  has 


not  convinced  EPA  that  the  OTC  LEV 
(or  LEV-equivalent)  program  will  be 
unnecessary  to  address  the  transport 
problem.  As  noted  above,  EPA  believes 
that  even  if  these  officials  presented  this 
recommendation  without  invoking  the 
formal  section  184  process,  EPA  would 
appropriately  take  an  environmentally 
protective  approach  to  deciding  whethei 
to  issue  a  SIP  call  for  the  measure 
directly  under  section  110(k)(5). 
Moreover,  as  discussed  above,  EPA  is 
proposing  to  explore  the  possibility  that 
alternatives  will  become  available  and 
adopted  so  that  states  would  no  longer 
need  the  OTC  LEV  program,  or  that  the 
states  may  demonstrate  that  they  have 
adopted  sufficient  measures  without 
LEV  (potentially  including  those  that 
EPA  might  otherwise  dismiss  as 
unreasonable  or  impracticable)  to 
comply  with  section  110(a)(2)(D). 

2.  Analysis  of  Need  for  OTC  LEV  (or 
LEV-Equivalent)  Program 

(a)  Magnitude  of  Reductions  Needed 
for  Attainment  in  2005. 

i.  General  Conclusions. 

The  first  step  in  EPA's  analysis  of 
whether  the  OTC  LEV  (or  LEV- 
equivalent) program  is  needed  is  to 
consider  what  emissions  reductions  are 
necessary  to  bring  all  areas  into 
attainment.  Based  on  EPA's  region-wide 
modeling  analyses,  it  is  clear  that  very 
large  reductions  in  emissions  of  both 
NOx  and  VOC  are  needed  for  the  serious 
and  severe  areas  of  the  OTR  to  come 
into  attainment.  Based  on  the  best 
analysis  available  to  EPA  to  date,  NOx 
emission  reductions  on  the  order  of 
50%  to  75%  are  needed  throughout  the 
OTR  to  reach  attainment  with  the  ozone 
NAAQS.  VOC  emissions  reductions  on 
the  order  of  50%  to  75%  are  needed  for 
attainment  particularly  in  the  East  Coast 
urban  corridor.  These  estimates  are 
based  on  modeling  analyses  that  used  a 
1985  emissions  baseline.  Updated 
inventory  information  indicates  the 
1985  inventory  underestimated  base 
case  NOx  and  VOC  emissions. 
Therefore,  EPA  believes  that  at  least  a 
50%  to  75%  reduction  in  emissions  is 
necessary  from  the  1990  baseline. '^ 
Given  EPA's  belief  that  in  addressing 
areas  of  factual  uncertainty  here  it 
should  err  on  the  side  of  environmental 
protection,  EPA  requests  comments  on 


"The  Clean  Air  Act  requires  states  to  develop 
1990  base  year  emissions  inventories  of  actual 
emissions  on  which  to  base  planning  requirements, 
including  attainment  demonstrations.  Therefore, 
the  remainder  of  the  document  will  generally  refe. 
to  emissions  reductions  required  or  obtained  from 
a  1990  emissions  inventory.  EPA  is  relying  on  the 
above-noted  relationship  between  the  1985  and 
1990  inventory  to  draw  conclusions  about 
necessary  emissions  reductions  from  the  1990 
baseline  inventor)'. 
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whether  reductions  from  rf^asoniible  and 
practicable  measures  should  be  in  the 
middle  of  these  ranges  before  ETA 
would  determine  that  the  OTC  LEV  (or 
LEV-equivalent)  program  is 
unnecessary. 

EPA  has  reached  these  conclusions 
ha.sed  on  modeling  analyses  of  the 
impa<:t  of  emissions  reduction  strategies 
for  this  region.  For  purposes  of  its 
modeling  studies.  EPA  considered  the 
impact  of  various  strategies  in  the  year 
2005.  Focusing  first  on  the  impa(.t  in 
2005  is  reasonable  because  by  then  all 
control  measures  expiiciMy  mandated  in 
subpart  2  of  part  D  of  the  Act  will  be 
in  place.  EPA  can  thereby  analyze  more 
precisely  what  reductions  beyond  those 
already  explicitly  required  will  be 
needed.  Since  two  of  the  three  core 
severe  nonattainment  areas  in  tl)e  urban 
corridor  along  the  East  Coast  from 
Washin>;ton  D.C.  to  Boston  have  an 
attainment  deadline  of  2005,  it  is  by  this 
date  that  the  Clean  Air  Art  mandates 
severe  area  controls  to  be  in  place. 
These  areas  are  the  Baltimore  and 
Philadelphia  areas.  The  New  York-New 
lersey-Connecticut  severe  area  has  the 
slightly  later  attainment  deadline  of 
2007  due  to  its  higher  ozone  design 
value.  EPA  also  fo<:used  on  this  year  in 
its  studies  in  part  because  the  OTC's 
modeling  committee  asked  that  EPA  do 
so. 

It  is  important  to  note,  however,  that 
for  purposes  of  this  step  in  the  analysis, 
the  year  that  is  the  subjeti  of  the  study 
docs  not  affect  the  magnitude  of 
necassary  emissions  reductions.  This  is 
because  the  precise  question  in  this  step 
is  what  reductions  are  netided  from  a 
1990  baseline  emissions  inventory  in 
order  for  en<.h  of  the  nonattainment 
areas  in  the  OTR  to  come  into 
attainment.  For  purposes  of  this 
analysis.  EPA  assumes  that  all  growth  in 
emissions  since  1990  must  be 
neutralized  in  addition  to  achieving  the 
requisite  emissions  reductions  from  the 
1990  baseline.  That  is.  EPA's  conclusion 
is  that  emission  r»Hlu«1ions  on  the  order 
of  50%  to  75%  in  VOC  (primarily  in  the 
urlian  areas  and  NOx  (regionally)  are 
neede«l  in  the  OTR  to  reach  attainment, 
and  that  growth  in  emissions  since  1990 
must  bo  neutralized  in  addition  to  the 
50%  to  75%  rediictioiis.  Of  «:oiirse.  in 
later  years  the  amount  of  growth  that 
must  be  neutralized  on  top  of  the  50% 
to  75%  reductions  will  increase.  But  the 
conclusion  that  50%  to  75%  reductions 
from  the  1990  baseline  are  needed 
remains  constant  over  time. 

ii.  Analytical  Modeling  Tools. 

Two  basic  atmospheric  modeling 
tools  are  used  to  analyze  the  need  for 
and  effectiveness  of  various  emissions 
reduction  strategies  to  attain  the  ozone 


NAAQS.  These  are  both  photochemical 
grid  models  into  which  information 
regarding  the  atmosphere  and  emissions 
is  input  for  subunits  in  a  grid  that 
encompasses  a  particular  area,  or 
"domain."  The  model  is  designed  to 
measure  the  impact  of  changes  in 
emissions  input  for  each  subunit  on  the 
grid.  An  important  aspect  of  the  models 
is  the  set  of  assumptions  regarding  the 
air  that  enters  the  modeling  domain  at 
its  boundaries,  commonly  referred  to  as 
"boundary  conditions." 

The  two  basic  models  used  to  analyze 
ozone  pollution  in  the  northeast  United 
States  are  the  Urban  Airshed  Model 
(UAM)  and  the  Regional  Oxidant  Model 
(ROM).  The  key  differences  between 
these  models  are  the  size  of  the 
modeling  domain  and  the  Resolution  of 
information  about  subunits  in  the 
photochemical  grid.  The  resolution 
depends  on  the  size  of  the  overall 
domain.  As  their  names  indicate,  the 
UAM  is  an  urban  scale  model  that 
yields  more  precise  information  about 
particular  uroan  areas,  and  the  ROM  is 
a  broader  regional  model  that  is  more 
useful  for  assessing  regional  impacts. 
The  UAM  generally  involves  a  modeling 
domain  on  the  order  of  200  km  on  a 
side,  with  a  horizontal  resolution  of  five 
km  or  better  and  five  or  more  vertical 
layers.^"  EPA  is  using  a  ROM  to  analyze 
the  domain  encompassing  the  United 
States  east  of  99W  longitude,  covering 
approximately  the  eastern  half  of  the 
country.  Horizontal  resolution  is 
approximately  18  km,  with  three 
vertical  layers  considered. 

The  UAM  is  particularly  useful  to 
demonstrate  with  fine  resolution 
whether  urban  areas  will  achieve 
attainment  using  a  particular  emissions 
reduction  strategy,  based  on 
assumptions  about  the  boundary 
conditions  of  the  UAM  domain.  The 
ROM  is  useful  for  as.sessing  the 
relationship  between  UAM  domains  and 
what  is  happening  in  the  broader  region 
to  determine  appropriate  boundary 
conditions  for  UAM  modeling.  The 
function  of  ROM  applications  for 
developing  attainment  strategies  is  to 
provide  boundary  conditions  for  the 
UAM  analyses.  Essentially,  boundary 
conditions  are  estimates  of  the  amount 
of  ozone  and  ozone  precursors  entering 
each  of  the  UAM  domains  from  upwind. 
Boundary  conditions  refle<i  the 


"'(.rid  modi'U,  <ii(  h  «»  the  1 1AM  (inii  the  ROM. 
riildil  tUperimixMinK  a  3-diniensional  box  ovar  ihe 
an>a  to  be  modeled.  Thn  box  i*  ciibdividod  into  grid 
ceils.  The  model  predicts  average  curupiilTdtion 
within  each  cell  for  each  l>nur  of  a  simulation.  The 
sprilial  reiolution  poMit>le  with  a  model  te  dermed 
bv  the  <Uza  of  these  individiul  f^id  ceJU.  Ttie 
models  do  not  allow  one  to  draw  concluiioiw  about 
concentration!  averaged  over  areas  which  are 
sTTwIler  than  the  aizr  n1  the  individual  rtWI  cells. 


cumulative  effect  of  pollutant  transport 
as  well  as  control  measures  and  growth 
applied  in  upwind  areas.  Upwind  areas 
for  purposes  of  the  ROM  analysis 
include  upwind  UAM  domains, 
portions  of  the  OTR  outside  the  UAM 
domains,  and  the  eastern  U.S.  outside 
the  OTR.  The  boundary  conditions 
resulting  &om  these  ROM  simulations 
serve  as  an  important  input  to  the  statas' 
UAM  analyses. 

Modeling  using  the  UAM  and  ROM 
tools  is  an  iterative  process.  First,  UAM 
yield  information  about  the  strategies 
and  impacts  of  strategies  in  smaller 
areas.  The  information  from  these 
models  can  then  be  fed  into  the  ROM  to 
yield  infonnation  about  the  collective 
impact  of  the  UAM  assumptions 
throughout  the  region.  The  strategies  in 
each  area  impact  other  areas  downwind 
as  the  air  moves  from  one  area  to 
another.  The  ROM  then  yields 
information  about  the  appropriate 
boundary  conditions  to  be  input  into  Oie 
next  round  of  each  area's  UAM.  Each 
iteration  in  this  process  yields  more 
refined  information  about  the  efTect  of 
strategies  in  the  UAM  domains  and  the 
appropriate  boundary  conditions  for 
each  UAM  domain.  In  sum,  the  UAM  is 
useful  to  as.sess  the  precise  strategies  in 
isolated  nonattainment  areas;  the  ROM 
is  useful  to  assess  the  relationship 
between  areas  in  light  of  their 
interdependence  because  of  a  common 
transported  air  mass  throughout  the 
region  and  to  provide  boundary 
conditions  for  further  UAM  modeling. 

The  Clean  Air  Act  requires  that  the 
states  submit  modeled  demonstrations 
of  attainment  to  EPA  on  or  before 
November  15.  1994.  As  described,  states 
will  be  using  the  UAM  with  input  from 
the  ROM  applications  to  make  these 
modeled  demonstrations,  though  none 
have  yet  been  completed  and  submitted 
to  EPA  for  review.  In  the  OTR.  the  states 
will  model  four  urban  areas  using  Ihe 
UAM:  (1)  New  England;  (2)  New  York 
City/Connecticut/northem  New  Jersey; 
(3)  Philadelphia/New  Jersey/Maryland; 
and  (4)  Baltimore/Maryland/ 
Washington  D.C.  These  urban  areas  are 
so  close  together  and  so  inter-dependeni 
that  each  of  these  four  UAM  modeling 
domains  overlaps  portions  of  at  lea.st 
one  of  the  other  four.  EPA  does  not 
expect  the  states  to  complete  UAM 
mtjdeling  analysis  for  the  four  urban 
areas  that  demonstrates  that  a  particular 
control  strate-^y  will  atiiieve  attainment 
(relying  on  ROM  applications  through 
the  iterative  process  distnissed  above), 
until  well  after  November  1994.  EPA's 
analysis  of  the  need  for  the  LEV 
program  relies  principally  on  several 
past  and  ongoing  ROM  studies.  While 
EPA  could  use  the  complete  UAM 


studies  to  refine  the  analysis,  EPA 
believes  ROM  is  the  more  important 
modeling  tool  for  assessing  transport. 
EPA  further  believes  that  certain 
conclusions  can  now  be  drawn  about 
the  outcome  of  the  UAM  analyses  with 
respect  to  transport. 

The  Agency  has  used  the  ROM  over 
the  past  several  years  to  study  national 
policies  and  strategies  for  reducing 
ozone.  Because  of  the  large  domain 
subject  to  a  ROM  analysis,  this  tool  is 
well-suited  for  assessing  effects  of 
regional  strategies  on  regional  transport 
of  ozone  and  its  precursors.  ROM 
provides  vital  information  for  the  states 
to  consider  in  choosing  sets  of 
individual  measures  within  each 
nonattainment  area  for  purposes  of  their 
attainment  demonstrations.  EPA  has 
applied  ROM  in  various  studies  since 
1988  to  assess  regional  effects  of  control 
strategies.  For  purposes  of  asse.ssing  the 
amount  of  reductions  needed  to  attain 
the  ozone  NAAQS  throughout  the  OTR, 
EPA  reviewed  the  results  of  these  ROM 
studies.  These  studies  analyzed  impacts 
of  various  control  strategies  using  data 
from  the  actual  ozone  exceedance 
episode  in  July  1988.  During  these 
particular  episodes,  the  ROM  model 
predicted  that  two  sub-regions  in  the 
OTR  would  have  hourly  ozone 
concentrations  over  180  ppb  (50%  over 
the  ozone  NAAQS).  even  after 
application  of  the  control  measures 
specifically  mandated  in  the  Act. 

In  EPA's  ROMNET  study,2>  except  for 
the  New  York  metropolitan  area, 
scenarios  with  predicted  ozone  levels 
below  the  NAAQS  involved  NOx 
reductions  on  the  order  of  60%-70% 
below  1985  levels.  EPA's  conclusions 
regarding  necessary  NOx  reductions 
varied  from  city  to  city,  depending  on 
whether  VOC  or  NOx  vvas  the  limiting 
factor  in  ozone  production  near  the  city. 
VOC  tends  to  be  the  limiting  factor  in 
urban  areas,  where  there  are  less 
biogenic  VOC  emissions.  In  rural  or 
suburban  areas  where  biogenic 
emissions  of  VOC  from  vegetation  are 
greater,  NOx  tends  to  be  the  limiting 
factor.  NOx  reductions  in  the  rural  and 
suburban  areas  can  be  important  even 
where  such  areas  are  not  themselves 
violating  the  NAAQS,  because  the  ozone 
and  ozone  precursors  from  these  areas 
are  transported  into  the  nonattainment 
areas,  exacerbating  conditions  in  the 
nonattainment  areas.  EPA  concluded 
that  VOC  reductions  on  the  order  of 
70%-90%  from  1985  "  levels  would  be 


needed  to  reduce  ozone  levels  to 
comply  with  the  level  specified  in  the 
NAAQS  in  several  of  the  large  cities 
along  the  East  Coast  urban  corridor. 
Based  on  this  and  the  other  studies 
discussed  below,  EPA  believes  that  NOx 
controls  are  needed  regionally,  while 
VOC  reductions  are  critical  particularly 
in  and  near  the  urban  areas  in  the 
region. 

Another  ROM  study,  called  "the 
matrix  study."  ^3  analyzed  the  impact  of 
uniform  reductions  in  NOx  and  VOC 
emissions  throughout  the  eastern  half  of 
the  United  States.  This  analysis 
indicates  that,  for  the  July  1-15,  1988 
episode  for  the  OTR  portion  of  the 
modeling  ri  iiiain,  emission  reductions 
for  both  NOx  and  VOC  on  the  order  of 
50%  to  75%  from  1985  levels  are 
needed  to  reduce  maximum  ozone 
levels  in  the  OTR  portion  of  the 
modeling  domain  to  the  level  specified 
in  the  NAAQS. 

While  these  studies  used  a  regional 
1985  emission  inventory  as  the  baseline, 
it  is  the  1990  emissions  baseline  that  is 
of  particular  concern  in  determining 
whether  LEV  is  necessary  for 
attainment.  Under  the  Act,  states  are 
required  to  submit  comprehensive  1990 
inventories  of  NOx  and  VOC  emissions 
upon  which  to  base  their  air  quality 
planning,  including  their  attainment 
demonstrations.  EPA  believes  that, 
based  on  current,  recently  updated 
information,  both  the  matrix  and 
ROMNET  studies  relied  on  assumptions 
about  the  emissions  inventory  that 
underestimated  base  case  VOC  and  NOx 
emissions. 2^  This  is  because  inventories 
used  in  both  the  matrix  and  ROMNET 
studies  were  based  on  older  estimates 
compiled  for  the  National  Acid 
Precipitation  Assessment  Program 
(NAPAP).25  For  example,  EPA  believes 
that  inventory  assumptions  in  the 


^'  See  Regional  Ozone  Modeling  for  Northeast 
Transport  (ROMNET).  EPA  Doc.  EPA-450/4-91- 
OOZa  dune  1991). 

'-Both  the  ROMNET  study  and  another  study 
(the  matrix  study),  discussed  later,  used  the  1985 


National  Acid  Precipitation  Assessment  Program 
(NAPAP)  regional  emissions  inventory  as  the 
baseline.  The  1985  NAP.AP  inventory  of  NOx  and 
VOC  was  the  only  regional  inventory  available  at 
the  time  for  use  in  these  studies. 

"SeeChu,  S.H..  E.L.  Meyer.  VV.M.  Cox.  R.D. 
Scheffe.  1993.  "The  Response  of  Regional  Ozone  to 
VOC  and  NOx  Emissions  Reductions:  An  Analysis 
for  the  Eastern  United  States  Based  on  Regional 
Oxidant  Modeling."  fVoceedings  of  U.S.  EPA/ 
AWMA  International  Specialty  Conference  on 
Tropospheric  Ozone:  Nonattainment  and  Design 
Value  Issues.  AWMA  TR-23,  pp.305-3n  (1993). 

**See  E.H.  Pechan  &  Associates,  Regional  Interim 
Emission  inventories  (1987-1991).  Volume  I; 
Development  Methodologies.  Prepared  under  EPA 
contract  68-D2-159.  Work  Assignment  No.  13. 
(May  1993). 

"Saeger.  M..  J.Langstaff.  R.Walters.  L.Modica. 
D.Zimmerman.  D.Fratt.  D.Dulleba,  R.Ryan. 
J.Demmy.  W.Tax,  D.Sprague.  D.Mudgett.  A.Werner. 
The  NAPAP  Emissions  Inventory  (Version  2): 
Development  of  the  Annual  Data  and  Modeler's 
Tapes.  EPA  Doc.  No.600/7-a9-012a..  U.S.  EPA, 
Research  Triangle  Park,  NC  (1989). 


matrix  study  underestimated  1990 
baseline  emissions  in  the  OTR  for  NOx 
by  16%  and  VOC  by  about  38%. 
Correcting  the  inventon,'  assumptions  in 
the  m.atrix  study  should  therefore  result 
in  modeling  results  that  reductions  in 
NOx  and  VOC  emissions  needed  for 
attainment  throughout  the  OTR  are  even 
greater  than  described  above.  EPA  does 
not  have  a  precise  comparison  between 
the  current  inventory  infcrmation  and 
the  assumptions  relied  on  in  the 
ROMNET  study,  but  a  comparable 
difference  is  likely  based  on  the 
difference  between  the  current  recently 
updated  inventory  and  the  older 
NAPAP-based  inventory  used  in 
ROMNET.  Based  on  these  RO; ' 
modeling  studies  and  analysis  of  1985 
and  1990  emission  inventory 
assumptions,  EPA  concludes  that,  at  a 
minimum,  50%  to  75%  reductions  in 
NOx  throughout  the  OTR  and  VOC  in 
and  near  the  urban  areas  emissions  will 
be  necessary  for  regional  attainment 
from  the  1990  baseline. 

(b)  Contribution  Analysis. 

The  second  step  in  EPA's  analysis  is 
to  assess  the  degree  to  which  transport 
contributes  to  the  ozone  problem  in  the 
OTR.  As  explained  in  the  April  26 
notice,  EPA  believes  that  the  "need"  for 
additional  measiu-es  in  the  OTR  in  order 
to  comply  with  section  110(a)(2)(D) 
focuses  primarily  on  the  states'  need  to 
adopt  the  program  in  question  for  the 
benefit  of  areas  downwind.  See  59  FR  at 
21728.  Of  course,  the  states  retain  full 
authority  to  adopt  the  LEV  program 
under  section  177  for  their  owti  benefit 
without  EPA  approval.  As  explained 
below,  analysis  of  what  reductions  are 
needed  for  any  specific  area  to  avoid 
causing  ozone  exceedances  downwind 
is  an  enormously  complicated  task  that 
depends  on  regional,  urban,  and  wind 
trajectory'  modeling  information  and 
monitoring  data.  Further,  the  analysis  of 
the  controls  necessary  in  an  upwind 
area  depends  on  the  controls  assumed 
in  the  web  of  downwind  areas  and  other 
upwind  areas.  In  dealing  with  these 
complications  and  uncertainties,  EPA 
emphasizes  that  the  lead-time  together 
with  the  lengthy  time  needed  for  fleet 
turnover  in  order  to  obtain  the  benefits 
from  the  OTC  LEV  program  support 
reaching  a  decision  now  based  on  the 
best  data  currently  available.  Based  on 
this  data,  EPA's  conclusion  is  that  ver\' 
large  reductions  in  NOx  emissions  on 
the  order  of  50%  to  75%  throughout  the 
OTR  are  necessary  for  the  serious  and 
severe  nonattainment  areas  in  the  OTR 
to  attain  the  ozone  standard  by  their 
respective  attainment  dates.  EPA  also 
believes  that  a  similar  magnitude  of 
reductions  in  VOC  emissions  is 
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necessary  primarily  in  and  near  the 
urban  areas  of  the  OTR. 

Bei  aii.se  ROM  is  useful  to  assets 
regional  strategies  in  light  of  the 
transport  of  ozone  and  ozone  pre<:ursors 
across  a  region,  and  is  therefore  critical 
to  establishing  boundary  (Xjnditions  for 
UAM  models,  it  is  also  useful  to  assess 
the  degree  of  transport  across  a  region. 
The  ROM  studies  di.scussed  above 
therefore  are  a  critical  (x>mponuitt  of  the 
best  current  information  regarding  the 
extent  to  which  upwind  areas  contribute 
(o  exceedances  of  the  ozone  standard  in 
downwind  areas  throughout  the  OTR. 
Use  of  lh»tse  studies,  together  with 
regional  tnjectory  analyses,  to  a.s.ses.s 
contribution  between  areas,  is 
consistent  with  EPAs  published 
guidance  for  condui:ting  t.ontnbution 
analyses.^"  The  OTC,  too.  relied  on 
these  approaches  consistent  with  LPA's 
published  guidance  to  establish  the 
importance  of  addressing  pollution  that 
is  transported  throughout  the  OTK  and 
to  thereby  support  its  recommendation 
that  the  LEV  program  is  ne«;ess.iry 
region-wide. 

FTA  believes  that  the  ROM  studies, 
together  with  ri»gional  trajei:tory 
.inalyses.  show  that  the  large  percentage 
reductions  in  NOx  and  VOC  diM:us.sed 
above  (on  the  order  of  50%  to  75% 
reductions,  with  somewhat  less 
emphasis  on  VOC  reductions  outside 
the  urban  areas)  are  needed  throughout 
the  OTR  for  purposes  of  the  downwind 
nonattainment  areas  to  attain  the 
NAAQS.  tPA  recognizes  that  tlutse 
cnnt.liisiotis  are  based  on  ROM  and 
traie4:lory  analyses  for  the  OTR  as  a 
whole,  and  that  factual  uncertainty 
remains  ri'^.irding  the  precise  degree  of 
contribiiticii  for  individual  small 
subunits  of  the  modeled  domain  to 
ozone  viol.itions  in  other  areas,  and  the 
amount  of  emissions  reductions  nei<ded 
to  pn-vent  such  contribution. 

To  assess  such  contribution  for  each 
subunil  in  the  grid  would  require  a 
myriad  of  sttnsitivity  tests  that  are 
extremely  complicated.  This  is  lNM:ause 
contribution  from  one  area  to  another 
can  be  enormously  difficult  to  isolate. 
The  significance  of  any  particular  area's 
contribution  depends  on  the  controls 
that  have  been  implemented  in  other 
areas  that  share  the  same  airshed.  The 
interrelationship  lietween  the  ROM  and 
UAM  mo<lels  illustrates  this  point.  The 
strat»!gies  needed  in  the  urban  areas 
depend  on  what  is  being  done  in  other 
areas  that  affet.ts  UAM  boundary 
conditions,  and  the  strategies  applied  in 


all  of  the  areas  determines  the  boundary 
conditions.  In  short,  upwind  areas  may 
need  to  do  somewhat  less  to  avoid 
causing  downwind  exi»edances  if  the 
downwind  areas  themselves  do  more, 
but  the  upwind  areas  may  need  to  do 
more  if  the  downwind  areas  do  less. 
And  this  relationship  must  account  for 
such  variables  in  the  many  areas  that 
share  air  throughout  the  northeast. 

While  re<.ognizing  these 
complications  and  the  associated  factual 
uncertainties,  modeling  and  wind 
trafectory  analyses  show  that  emissions 
transport  from  OTR  areas  in  an  arc 
extending  from  the  south  and  southwest 
to  the  northwest  substantinllv  affect 
nonattainment  areas  along  Die  East 
Coast  urban  corridor.  The  OTC's 
te<:hnical  support  document  for  its 
recommendation  ^^  contains  several 
analyses  that  support  this  conclusion. 
These  analyses  relate  wind  trajectory 
data  to  monitored  ozone  data  during 
three  multi-day  ozone  exceedance 
episodes  in  1992  and  1993.  as  well  as 
the  July  19H8  episode  that  was  the 
subject  of  the  ROMNET  study  discu-ssed 
above.  These  analyses  also  relate 
monitoring  data  at  mountaintop  sites 
during  these  episodes  that  indicate  a 
broad  n»gion- wide  bui  Idup  of  ozone  as 
the  episodes  progres.s.  For  the  1992  and 
1993  episodes,  the  wind  trajectory  data 
together  with  the  timing  of  high  ozone 
readings  at  relatively  rural  sites  in  the 
northern  part  of  the  OTR  support  the 
conclusion  that  transport  from  the  East 
Coast  urban  (U)nridor  toward  the 
northeast  portions  of  the  OTR  le,ids  to 
high  regional  ozone  over  a  prolonj^Hid 
period. 

The  analysis  of  the  July  19H8  episode 
relies  heavily  on  EPAs  ROMNET  study. 
The  ROMNET  results  indi(ate  that 
emissions  within  the  East  Coa.st  urban 
corridor  have  a  dominant  impact  on 
predii;ted  ozone  levels  within  the 
corridor  when  emissions  levels  are  very 
high.  The  uiiurlusion  that  corridor-wide 
emissiom;  play  a  dominant  role  in 
affecting  prtxlicted  high  ozone   • 
concentrations  is  consLsfent  with 
findings  in  a  subsequent  study  EPA  has 
performed  for  the  OTC.^»  The  ROMNET 
study  separately  mt>deled  the  impact  of 
similar  large  percentage  reductions 
(B0%)  in  NOx  emissions  first  in  OTR 
nonattainment  areas,  seixind  in  OTR 
attainment  areas  ajid  third  in  the  four 
states  bordering  the  OTR.  The  modeling 
showed  that  ozone  levels  in  the  urban 
corridor  wore  more  sensitive  to 


reductions  in  the  nonattainment  areas 
(which  are  mostly  in  the  urban 
corridor).  This  was  bec;ause  the  actual 
quantity  of  emissions  and  hence  the 
amount  eliminated  through  a  60% 
reduction  was  greater  in  the  urban 
corridor,  and  because  these  reductions 
were  closer  to  the  problem.  However,  as 
shown  in  the  ROMNET  study,  emis.sions 
from  outside  the  urban  corridor  have  an 
increasingly  important  impact  as  the 
emissions  within  the  corridor  are 
reduced.  Since  modeling  indicates  thai 
very  large  reductions  inside  the  urban 
corridor  are  needed  to  approach  the 
NAAQ.S,  EPA  expeiis  that  large 
reductions  outside  the  urban  corridor 
will  also  becxime  increa-singly  important 
and  in  faci  necessary  for  the 
nonattainment  areas  in  the  urban 
corridor  to  rea<.h  the  NAAQS. 

In  addition  to  the  study  of  these  three 
epi.sodes  on  which  the  OTC  relied,  EPA 
has  reviewed  additional  surface  and 
aloft  wind  tra(e«:tory  information.  This 
iiifonnation  was  generated  from  ROM 
wind  fields  for  each  of  the  days 
analyzed  in  the  four  UAM  modeling 
studies  for  purposes  of  attainment 
demonstrations  currently  underway  for 
the  four  UAM  modeling  domains  in  the 
OTR.  In  all,  EPA  analyzed  twenty-five 
days  during  1987,  1988  and  1991.  EPA 
has  found  that  on  more  tiian  80%  of 
these  diiys  surface  winds'*  are  from  the 
south  to  southwesterly  direction.  This 
surface  wind  orientation  is  consistent 
with  a  large  cumulative  impact  of 
emissions  along  the  northeast  urban 
corridor.  El'A  also  found  that,  on  about 
70%  of  the  days,  winds  aloft  ■*"  originate 
from  dire<:tions  ranging  from  west- 
southwest  through  northwest.  This 
wind  aloft  orientation  is  con.sistent  with 
a  longer  range  impact  on  the  northeast 
urban  corridor  from  sources  lo<-.aled 
anywhere  from  the  west-southwest 
through  the  northwest  of  each  of  the 
OTR  nonattainment  areas  in  the  urban 
corridor.  This  would  include  soun.-es  in 
the  western  and  northwestern  portions 
of  the  OTR  and  beyond. 

Even  though  the  UAM  analyses  for 
purposes  of  the  attainment 
demonstrations  are  not  yet  complete, 
EPA  lx;lieves  certain  conclusions  can 
now  l)e  drawn  about  the  outcome  with 
respet:t  to  transport.  The  episodes 
sele<:ted  for  these  UAM  analyses  were 
cliosen  on  the  basis  of  high  observed 
ozone  conrentrations.  In  other  words, 
the  prevailing  meteorological  conditions 
on  these  days  were  right  for  ozone 


formation.  These  episodes  conrespond 
with  wind  trajectory'  information  that 
indicates  a  large  impact  from  emissions 
transported  across  the  region.  These 
wind  trajectories  will  therefore  also  be 
used  in  the  ROM  analyses  to  generate 
the  boundary  conditions  for  feedback 
into  the  UAM  analyses.  These  UAM 
analyses  are  the  basis  for  the  attainment 
demonstrations  for  the  OTR,  and  they 
are  therefore  likely  to  indicate  that 
regional  controls  are  critical  to 
demonstrating  attainment  for  tlie  four 
UAM  domains. 

An  additional  source  of  specific 
information  about  transport  along  the 
urban  corridor  is  the  calculation  of 
boundary  conditions  for  Washington/ 
Baltimore,  Philadelphia,  New  York  and 
New  England  for  July  7,  1988. 3>  This  is 
the  only  day  subject  to  modeling  in  all 
four  UAM  domains  in  the  OTR. 
Estimates  of  the  surface  winds  for  this 
day  are  consistently  from  the  south- 
southwest  for  all  four  domains.  Both 
predicted  and  observed  values  for  the 
boundary  conditions  for  the  UAM 
domains  are  above  or  approaching  the 
level  of  the  NAAQS  (120  ppm).  And  the 
modeled  values  show  a  clear  tendency 
to  increase  moving  northeast  along  the 
corridor,  thus  supporting  the  conclusion 
that  the  emissions  accumulate  as  they 
are  transported  up  the  corridor. 

In  addition,  EPA  has  analyzed  days 
selected  for  UAM  modeling  in  any  of 
the  four  domains  for  which  calculated 
ROM  surface  wind  trajectories  were 
from  the  west  or  northwest.  For  most  of 
these  days,  predicted  and  observed 
boundary  cxmditions  are  on  the  order  of 
50-90  ppb  with  one  exception  on  June 
22, 1988  for  New  York.  The  data  for  the 
day  with  higher  boundary  conditions 
are  presented  in  the  following  table.  The 
mean  values  in  the  table  represent  the 
concentrations  averaged  for  several 
monitors  near  the  boundary  of  the 
modeling  domain.  The  maximum  (max.) 
values  are  the  highest  observations 
made  in  the  vicinity  of  the  boundary. 

Table  1.— Observed  Upwind 
Boundary  Conditions  for  New 
York  on  June  22, 1988.' 
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Tune  ol  day 

Observed 

ozone, 

(ppb) 

"Mean/ 

Max." 

1000-1200  -    „.- 

1600-iaoo _...„ 

79,-94 
111/142 

Table  1.— Observed  Upwind 
BoLfNDARY  Conditions  for  New 
York  on  June  22,  1988.'— Contin- 
ued 


Time  of  day 

Observed 

ozone, 

(POb) 

"Mean/ 

Max." 

1000-1800  average 

101/124 

"  WMhingioii  D.C  and  Battimorp  m*  i^mWiwd 
10  a  single  aodaiiAgdannna. 


'  The  table  is  derived  from  intormation  pre- 
sented in  Posstel,  N.  and  R.  Wa>land,  Prelimi- 
nary Evaluation  of  ROM  for  Estmatmg  UAM 
Boundary     Concentrations,      (SFIAB.     TSD 
OAQPS  Internal  Report)(Aprfl  1994). 

Predicted  ozone  values  at  the  western 
boundary  of  tlie  domain  for  this  day  are 
also  on  the  order  of  100  ppb.  On  this 
day,  the  ROM  trajectories  indicate  light 
surface  winds  prevailed.  The  data  in  the 
tabfe  support  the  conclusion  that  these 
high  boundary  conditions  result  at  least 
in  part  from  long  range  transport  from 
the  western  and  northwestern  OTR. 
This,  together  with  all  the  other 
information  available,  further  supports 
the  conclusion  that  controls  in  the 
western  and  northwestern  portions  of 
the  OTR  are  necessary  for  attainment 
throughout  the  region. 

Finally,  EPA  has  compiled  back- 
trajectories  calculated  from  ROM  for 
each  of  the  four  UAM  domains  for  all 
days  selected  for  modeling.  The  results 
generally  support  the  conclusion  that 
surface  winds  fixim  the  south  through 
west-southwest  and  winds  aloft  from 
the  northwest  to  south-southwest 
transport  pollutants  acro,ss  the  OTR. 
This,  together  with  all  of  the  other 
available  information,  supports  EPA's 
conclusicm  that  large  emission 
reductions  in  NOx  in  both  the  northeast 
urban  corridor  and  upwind  areas 
located  to  the  far  south-through- 
northwest  of  the  nonattainment  areas  in 
the  urban  corridor  are  necessary,  and 
that  large  emissions  reductions  in  VOC 
at  lea.st  in  and  near  the  urban  corridor 
are  necessary. 

In  sum,  EPA  analyzed  ozone 
monitoring  data,  wind  trajectory  data, 
and  information  derived  from  several 
analytical  techniques  and  modeling 
studies.  All  of  these  analy.ses  in 
iTombination  lead  EPA  to  conclude  that 
large  scale  regional  transport  is  a  critical 
component  of  the  ozone  nonattainment 
problem  in  the  OTR.  It  is  clear  that  to 
reach  attainment  in  the  northeast  urban 
corridor,  the  nonattainment  areas 
themselves  will  have  to  implement  very 
extensive  emission  control  prograins  for 
NOx  and  VfX  to  counteract  their 
contribution  to  ozone  violations  in  their 
immediate  areas  and  further  downwind 
toward  the  northeast.  Also.  EPA 


believes,  based  on  best  current 
information,  that  large  reductions  in 
NOx  emissions  are  necessary 
throughout  areas  located  from  the  south 
through  the  west  and  northwest,  and 
that  large  VOC  reductions  are  necessary 
for  at  least  the  urban  portions  of  the 
OTR. 

(c)  Analysis  of  Inventory  and  Options 
for  Control  Measures 

Having  assessed  the  magnitude  of 
reductions  needed  throughout  the  OTR, 
the  next  step  in  EPA's  analysis  is  to 
assess  the  options  available  for 
achieving  the  necessar>'  50%  to  75% 
reductions  in  NOx  across  the  OTR  and 
in  VOC  for  the  urban  parts  of  the  OTR. 
In  doing  so,  EPA  first  assessed  the  best 
available  information  about  the 
inventory  of  emissions  across  the  OTR. 
Then  EPA  proceeded  to  consider 
various  potential  control  measures  to 
reduce  these  emissions  by  the  necessary 
amount.  As  discussed  above  in  section 
IV.A.l.  and  in  the  April  26  notice,  EPA 
considered  options  that  are  at  least 
potentially  reasonable  and  practicable 
in  light  of  die  OTC  LEV  program.  Based 
on  this  analysis.  EPA  believes  that  no 
combination  of  potentially  reasonable 
and  practicable  controls  on  large  and 
small  stationary  point  sources,  area 
sources,  highway  vehicles,  offroad 
mobile  sources,  and  fuels  will  be 
sufficient  to  achieve  the  necessary 
reductions  without  more-strrngent 
standards  for  new  motor  vehicles.  And 
the  only  option  legally  available  to  the 
states  for  achieving  the  necessary 
further  reductions  from  new  motor 
vehicles  is  the  OTC  LE\'  program. 

i.  Inventory  Analysis 

The  table  below  presents  OTR-wide 
NOx  and  VOC  emission  estimates  for 
2005.  This  information  was  derived 
from  the  1990  interim  regional 
inventory  EPA  is  currently  using  in  the 
ROM  analyses  discussed  above  to 
support  UAM  modeling  for  SIP 
attainment  demonstrations.'-"  Tliese 
figures  reflect  the  net  effect  of  growth 
and  control  programs  projected  from 
1990.  As  discussed  above  in  section 
IV. A. 2.,  EPA's  conclusions  regarding  the 
percent  reductions  in  NOx  and  VOC 
emissions  are  based  on  modeling  which 
used  the  1985  NAP,^P  emissions 
inventory.  However,  as  stated  above, 
EP.A  believes  that  the  amount  of 
reductions  net;essary  from  the  1990 
baseline  are  comparable  to,  or  perhaps 
greater  than  the  reductions  from  the 
19H5  inventory. .This  means  that 
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controls  must  counteract  growth  in 
emissions  to  produce  a  reduction  from 
the  emissions  levels  in  1990  of  at  least 
50-75%.  Inventories  reflecting  growth 
and  controls  need  to  be  compared  to  the 
approximate  reduction  targets  to  fully 
evaluate  the  need  for  a  LEV  program. 
The  table  below  indicated  that  light- 
duty  vehicles  (and  mobile  sources  in 
general)  represent  a  substantial  portion 
of  the  OTR  inventory  for  both  NOx  and 
VOCs.  even  after  accounting  for 
implementation  of  all  controls  in  the 
year  2005  explicitly  required  in  the  Act. 

Table  2.— OTR-Wide  Inventory  An- 
thropogenic     Estimates      for 
2005' 
(a)  NOx. 


Source  category 

Jons 
per  day 

Percent 

of  total 

mverv 

tory 

LigW-Doly  Motxie 

Heavy  Duty  Mobile  (gas 

♦  dtesel)  

Olfroad  Ermssona  

StatKXWry  Po«nt 

Sources  

Staboruuy  Area  Sources 
Total  Enmssiona  

2034 

727 
1430 

2567 

555 

7314 

28 

10 
19 

35 
8 

100 

(b)vcx:. 


Source  category 

Tons 
per  day 

Percent 

o(  total 

inverv 

lory 

Light-Duty  Mobrte  

Heavy-Duty  Mobile  (gas 

♦  diesel)    

Otfroad  Emission*  

Point  Sourcet  .~».„„.... 
Area  Sources   ... 

1481 

210 
1266 
1103 
3767 
7827 

19 

3 

16 
14 
48 

100 

<  EPA  recognizes  that  the  precisKK)  implied 
t>y  these  numbers  is  greater  than  justified, 
given  the  uncertainty  associated  with  pro- 
tected emission  estimates  However,  ttie  fig- 
ures are  provxled  m  this  and  subsequent  ta- 
bles displaying  emissions  data  m  order  for  trie 
reader  to  urxJerstand  the  full  derivation  of  per- 
centages reflecting  the  relative  irrportance  of 
various  components  of  ttie  inventory 

EPA  believes  it  is  instructive  to 
highlight  the  signiHcance  of  emissmns 
from  highway  vehicles  in  the  inventory 
As  shown  in  Table  2.  above.  EPA 
expe<:ts  that  highway  vehicles  will 
account  for  approximately  38%  of  the 
total  NOx  inventory  and  22%  of  the 
total  VOC  inventory  in  2005.  Highway 
mobile  source  NOx  and  VOC  emissions, 
therefore,  constitute  a  major  portion  of 
the  emissions  in  the  OTR;  and  it  is 
reasonable  to  conclude  that  a  workable 
compliance  plan  for  the  OTR  must 
include  substantial  controls  on  motor 
vehicles. 


Further,  because  the  LEV  program 
would  achieve  emissions  reductions 
primarily  from  gasoline-powered 
vehicles,  it  may  be  useful  to  separate  the 
projected  mobile  source  emissions  into 
gasoline  and  diesel  components.  EPA 
estimates  that  gasoline-powered  light- 
duty  vehicles  constitutes  28%  of  the 
total  NOx  emissions  and  19%  of  the 
total  VOC  emissions  in  the  2005 
projected  inventory. 

ii.  Analysis  of  Options  for  Control 
Measures  Without  More  Stringent  New 
Motor  Vehicle  Standards 

This  section  reviews  options  for 
control  measures  that  could  potentially 
render  the  OTC  LEV  (or  LEV-equivalent) 
unnecessary  in  the  OTR.  As  will  be 
discussed.  EPA  has  determined  that 
such  measures  do  not  provide  sufficient 
emissions  reductions  without  LEV  and 
that  therefore  LEV  is  necessary. 

In  evaluating  control  options.  EPA 
considered  measures  that  it  believes  are 
not  clearly  unreasonable  or 
impracticable  (and  are  thus  potentially 
reasonable  and  practicable).  This  does 
not  mean  that  EPA  believes  that  such 
measures  are  in  fact  reasonable  and 
practicable.  Rather,  EPA  believes  that 
for  purposes  of  assessing  whether  states 
mignt  adopt  other  reasonable  and 
practicable  measures  to  achieve  the 
needed  reductions  without  OTC  LEV,  it 
should  consider  all  measures  that  are 
not  clearly  unreasonable  or 
impracticable.*^"  EPA  did  not  consider 
measures  such  as  mandatory  plant 
shutdowns,  gas  rationing,  and  bans  on 
ownership  of  high-emitting  vehicles 
because  the  Agency  believes  these  are 
clearly  unreasonable  or  impracticable  to 
impose  in  comparison  to  the  OTC  LEV 
program. 

As  EPA  explained  in  its  April  26 
notice  and  in  section  III.A.l.  above,  the 
Agency  bvlnves  that  cost-effectiveness 
of  control  options  is  one  criterion  in 
evaluating  whether  they  are  clearly 
unreasonable  and  impracticable.  EPA 
believes  that  it  should  consider 
additional  factors,  such  as  extreme 
economic  and  societal  costs, 
disruptions,  distributional  impacts,  and 
public  acceptance,  that  would  warrant 
the  conclusion  that  Congress  would  not 
have  had  the  Agency  consider  particular 
measures  to  be  viable  options  for 
finding  other  measures  unnecessary  See 
59  FR  at  21726. 

In  assessing  options  for  control 
measures.  EPA  relied,  in  part,  on  the 
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av«iUble  control  technology  (RACT)  or  reaaonably 
available  control  meaaure*  (RACMI  a*  ihoae  term* 
uf  art  are  utad  in  the  Cl*an  Air  Act. 


same  ROM  modeling  studies  EPA  used 
to  assess  the  overall  magnitude  of 
reductions  needed  in  the  OTR.  These 
studies  are  useful  to  check  whether  the 
impact  of  specific  control  strategies 
corresponds  with  predictions  about  the 
overall  magnitude  of  reductions.  See 
sections  IV. A. 2. (a)  and  (b),  above.  The 
first  ROM  study  analyzed  the  impact  of 
the  control  measures  explicitly 
mandated  in  the  Act  for  OTR  areas.  The 
second  study  is  the  1991  ROMNET 
"matrix"  study  of  the  impact  of  a  series 
of  uniform  reductions  in  emissions  of 
NOx.  VOC  or  both.  As  discussed  above. 
EPA  reached  conclusions  about 
necessary  emissions  reduction  targets 
from  these  studies. 

In  the  analysis,  EPA  first  quantified 
the  impad  of  the  measures  required  by 
the  Act.  Next,  EPA  evaluated  an  array  of 
additional  control  options  that  are  not 
clearly  uru^asonable  or  impracticable 
that  could  be  implemented  in  addition 
to  the  mandatory  measures.  EPA  then 
surveyed  other  potentially  reasonable 
and  practicable  control  measures  to 
determine  whether  those  options  are 
sufficient  to  make  up  the  shortfall 
which  exists  after  application  of  the 
mandatory  measures  without  the  OTC 
LEV  program.  These  other  control 
options  include  the  maximum  region- 
wide  limit  on  NOx  emissions  that  is  not 
clearly  unreasonable  or  impracticable, 
measures  EPA  included  in  proposed 
Federal  Implementation  Plans  for  three 
areas  in  California,  and  measures  listed 
in  compilations  of  NOx  and  VOC 
controls  prepared  by  EPA  and  the  Slate 
and  Territorial  Air  Pollution  Program 
Administrators/A.ssociation  of  Local  Air 
Pollution  Control  Officials  (STAPPA/ 
ALAPCO). 

The  EPA  considered  both  NOx  and 
VCXZ  control  measures,  but  focused 
primarily  on  NOx  controls.  As 
discussed  previously,  EPA  believes  that 
very  large  reductions  in  NOx  emissions 
on  the  order  of  50%-75%  are  needed 
region-wide,  while  a  similar  magnitude 
of  VOC  reductions  are  necessary 
primarily  in  or  near  the  East  Coast  urban 
corridor.  EPA  believes  that  there  are 
insufficient  potentially  reasonable  and 
practicable  measures  to  achieve  the 
necessary  NOx  reductions  region-wide 
without  the  LEV  program.  This  is  a 
sufficient  basis  for  approval  of  the 
OTC's  recommendation  and  for  issuing 
a  finding  that  the  SIPs  are  substantially 
inadequate  to  meet  section  110(a)(2)(A) 
without  the  LEV  program  for  the  entire 
region.  EPA  also  believes  that  there  are 
insufficient  potentially  reasonable  and 
practicable  measures  to  achieve  the 
necessary  VOC  reductions  in  and  near 
the  urban  areas,  which  constitutes  an 
additional  ba.sis  for  approving  the  OTC's 


recommendation  and  for  making  a 
finding  of  substantial  inadequacry  with 
rvgard  to  interstate  transport  for  those 
areas. 

•  Control  Measures  Expliciliy 
Mandated  Under  the  Act 

The  Act  includes  a  broad  array  of 
measures  applicable  to  stationary  as 
well  as  mobile  sources.  As  discussed 
above,  EPA  calculated  emission 
reduction  estimates  from  these  controls 
and  input  them  into  ROM  to  study  the 
impacts  for  particular  meteorologiral 
episodes.'*  The  modeling  incorporated 
the  following  measures  that,  for 
technical  reasons,  may  differ  slightly 
from  those  mandated  in  the  Act. 

1.  Reasonably  available  control 
technology  (RAtZT)  on  "major"  point 
sources  of  NOx  and  VOC; 

2.  Federal  emi.ssions  standards  in 
place  for  off-highway  vehicles; 

3.  Federal  reionnulated  gasoline 
requirements  in  all  OTR  nonattainment 
areas  (including  Phase  U  standards): 

4.  Enhanced  Inspection/Maintenance 
(I/M)  programs  for  all  metropolitan 
areas  with  populations  above  100.000; 

5.  Emissions  cap  on  large  point 
sources  (above  100  tons  per  year  '^>  after 
1996  to  reflect  offset  requirements  for 
new  and  modified  major  sounds  (i.e.. 
equivalent  to  new  soun»  review 
requirements  and  1:1  offsets): 

6.  Emissions  cap  on  area  sources  in 
each  nonattainment  area  beginning  on 
the  attainment  deadlines  for  those  areas 
to  reflect  maintenance  requirements; 

7.  "Stage  U  '  vapor  recovery  controls 
on  gasoline  pumps  in  all  metropolitan 
areas  with  populations  above  lOU.OOO; 

8.  Application  of  RACT  controls 
specified  in  EPA's  Control  Technique 
Guidelines  (CTG"s)  for  eleven  source 
categories;  '^ 

9.  Federal  controls  on  emis.sions  from 
commercial  solvents,  marine  ves-sel 


•"EPA  used  an  80%  Rule  Effuctiveness  value  in 
calculating  the  overall  eflectiveiMss  of  control 
measurRS.  Rule  effeclivpnes*  was  applied  to  all 
(ontrols  that  were  not  an  irrt'versible  proc:«'ss 
•ihange  (f:-  which  100%  effecliveness  was 
as&umedl.  I  hus.  for  the  controls  that  ooruicier  Rule 
tffp(,tiv«npss  the  emission  reduction  due  lo  a 
(idnicular  control  device  was  calculated  as  the 
product  of  the  control  efficiency  and  the  Rule 
tfiectivpness  value.  For  example,  a  device  that 
lontrrils  at  a  level  of  75%  would  produce  an 
emissions  reduction  o<  only  bO%  (l«.  0.75  x  U.80). 
Kuie  rffectiveness  is  expLained  in  detail  in  this 
section,  below. 

"The  model  assumed  the  100  tons  per  ynai  culofT 
for  reason*  rela»«?d  lo  the  constnidion  of  the  air 
quality  model.  EPA  recognizes  that  smaller  sources 
;irp  al.M)  subject  lo  new  .source  review  retjiiirRments. 
These  are  treated  in  the  model  as  statinnarr  area 
«wrt»s.  The  model  cannot  readily  separate  those 
individual  smaller  sources  subject  lo  new  source 
review  from  ottier  smaller  wMimes. 

"  Theae  CTG's  inctinle  reductions  from  area 
sonrees  as  welt  as  point  aotirces,  and  therefore  go 
beyond  the  RACT  controls  idenlifled  in  I. 


loading,  municipal  landfills  and 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  (TSDF's);  ^ 

10.  Federal  "Tier  1"  tailpipe  «mis.sion 
standards  for  new  vehif:les; 

11.  Federal  evaporative  emissions 
ixjntrols  for  new  vehicles; 

12.  Federal  "Pha.se  2"  controls  on 
gasoline  volatility; 

13.  Federal  Maximum  Available 
Control  Technology  (MACT)  controls  for 
hazardous  air  pollutants  (which  include 
VOCs)  for  approximately  forty  source 
categories; 

14.  Federal  controls  on  NOx 
emis.sions  from  coal-fired  utility  boilers 
under  the  Acid  Rain  program. 

EPA  calculated  that  application  of 
these  controls  mandated  in  the  Act 
would  achieve  emissions  f^uclions  by 
2005  in  the  OTR  of  20%  for  NOx  and 
37%  for  VOC  from  the  1990  ba.seline.  As 
di.scussed  above  in  sections  IV.A.2.(a) 
and  (b),  EPA  believes  this  level  of 
reductions  will  not  be  sufficient  to 
attain  the  ozone  NAAQS  throughout  the 
OTR.  Confirming  this  conclusion.  ROM 
studies  of  four  episodes  applying  these 
measures  in  2005  for  all  days  being 
modeled  in  the  four  UAM  domains  in 
the  OTR  yield  predictions  of  ozone 
levels  above  the  120  ppb  NAAQS  in  five 
OTR  subregidns.  These  subregions 
include  the  UAM  domains  for 
Baltimore/Washington,  Philadelphia, 
New  YorkCity  and  New  England,  and 
west/central  Pennsylvania.  Further,  the 
model  predicts  ozone  levels  would 
exceed  160  ppb  in  at  lea.st  one  subregion 
for  each  of  the  episodes. 

•  Region-wide  0.15  NOx  Standard 

Beyond  the  measures  explicitly 
mandated  in  the  Act,  the  OTC  also 
asked  ElPA  to  analyze  tlie  impact  of  an 
additional  region-wide  limit  on  NOx 
emissions  of  0.15  Ibs/MMBtu  (the  "0.15 
NOx  standard")  for  boilers,  gas  turbines, 
and  internal  combustion  engines  with  a 
aipacity  of  at  least  250  MMBtu/hr.  EPA 
evaluated  the  0.15  NOx  standard  to 
represent  the  maximum  emissions 
reduction  from  large  .stationnr\'  sources 
from  measures  that  are  not  clearly 
unreasonable  or  impracticable.  EPA 
developed  emissions  estimates 
associated  with  this  additional  control 
and  modeled  the  impact  on  regional 
NOx  emissions.  EPA's  modeling 


'" Une  coiTunenter  asked  (hat  EPA.  in  assesaing  - 
the  neod  for  the  OTC  LEV  program,  consider  the 
potential  for  emissions  reduction*  from  landfiils. 
EP.^  has  proposed  a  new  source  performance 
M.in<iard  (NSPS)  for  landfiUs  and  proposed 
guidelines  for  existing  landfill  sources.  .Se<»  5<i  KR 
24468  (May  30, 1991).  EPA  expects  to  lake  Pinal 
action  on  the  NSPS  and  the  guidance  by  Dect^mbei 
19»4.  EPA  has  takan  the  resulting  emi&sU>ns 
reductions  into  account  among  the  dean  Air  Ad 
mandaforv  measures. 


(conclusion  is  that  a  0.15  NOx  standard 
would  adiieve  a  15%  reduction  in 
inventory-wide  NOx  emissions  from  a 
2005  projected  baseline,  after 
application  of  other  controls  mandated 
in  the  Act.*'  Together  with  the 
mandatory  measures,  this  additional 
measure  would  therefore  achieve  a  total 
NOx  emissions  reduction  in  the  OTR  of 
32%  from  1990  baseline  levels.  Thus, 
even  a  strategy  including  the  additional 
0.15  NOx  .standard  region-wide  in 
addition  to  all  mandated  Clean  Air  A«:t 
measures  would  achieve  only  32% 
reductions  in  NOx  and  37%  reductions 
in  vex:  from  1990  baseline  levels. 

After  application  of  the  mandated 
Clean  Air  Act  measures  together  with 
the  0.15  NOx  standard,  highway  vehicle 
emissions  .stii!  represent  a  substantial 
component  of  the  emissions  inventory. 
Table  3,  below,  reflects  these 
calculations. 

Table  3.— Total  and  Mobile  2005 
Emissions    in    the    OTR    Cofl- 

RESPONOING  TO  MANDATORY  MEAS- 
URES Plus  Adcmtional  Controls 
ON  Large  NOx  Sources 


Emissions 

NOx, 

Ions  per 

day 

VOC. 
tons  per 

day 

Total  Emisstons  in  the 
OTR- 

6181 
2759 

45% 

7827 

ias8 

24% 

Highway  Vehicle  Emis- 
sions in  the  OTR  

Percent  of  Total  Emts- 
sions  AttribLrtable  to 
Highway  Vehicles 

•  STAPP.VAL.\PCO  Compilations  of 
VOC  and  NOx  Control  Measures 

EPA,  together  with  STAPPA/ 
ALAPCO,  prepared  two  important 
compilations  of  potential  measures 
available  to  states  in  the  OTR  to  addness 
ozone  air  quality  prtsblems.*'  The 
STAPPA/ALAPCO  ctjmpiiations 
provide  fairly  cximprehensive  lists  of 
VOC  and  NOx  control  measures  that 
augment  traditional  controls.  Tlie  VOC 
document  includes  programs  to  obt.nin 


•'tP.^  notes  that  th«ie  perrenlape  rediidion.*  arr 
from  a  2005  projected  tfase'ine.  EPA's  conclusion 
that  ii  50%-75%  reduction  in  emissions  ii  (roni  a 
19«(0  inventon,'  baseline  It  ;s  important  lo  b«-.)-  .n 
mind  throughout  this  anah-sis  that  the  1<»0 
baseline  invenlor\'  is  sutistantially  larger  than  ibe 
projected  2005  l»s«line.  which  presumes 
application  of  njandatoPk- Clean  Air  Act  uomruls. 
Therefoie.  percentage  reductions  that  particiilar 
measures  achieve  from  the  2005  are  larger  than  the 
percentage  reductions  those  same  meaiiures  would 
achieve  if  calculated  from  the  1<J90  baseline. 

■••  S«se  N4«e(ing  the  ISPerceiu  Rale-ol-Progre&» 
Requirement  I'ndei  the  Clean  Air  Act:  A  Menu  i>i 
Options.  STAPPA/ALAPCO  (Sept.  1993): 
fx)ntrolling  Nitrogen  Oxides  Under  theClnan  Air 
Act:  A  Mena  of  Options.  STAPP  VALAPOO  (July 
1994). 
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reductions  from  degrwasers.  vehicle 
refueling  (Stnge  II  vapor  recovery), 
aerospace  manufacturing  and  rework, 
bakeries,  offset  lithography,  wood 
furniture  coatings,  and  automobile 
assembly,  among  others.  EPA  has. 
however,  already  included  most  of  the 
VOC  measures  from  the  STAPPA/ 
.M-APCO  compilation  in  the  analysis  of 
Clean  Air  Act  mandated  measures, 
described  above,  while  others  affe<;t 
only  a  small  portion  of  the  VOC 
mvenlor\' 

The  StAPPA/ALAPCO  compilation 
of  NO\  control  measures  identifies 
seventeen  NO\  source  categories  Most 
of  the  soun:e  categories  listed  ar«' 
mcluded  in  the  0.1, S  Ihs/MMBtu  NOy 
standard  that  EPA  considered.  The  only 
sourt:e  categories  included  in  the 
compilation,  but  not  in  the  0.15 
standard,  are  NOx  e^lission^•  from  open 
burning  and  residential  space  and  water 
heaters.  However,  emissions  from  these 
source  categories  identified  in  the 
document  are  extremely  small 
comp.ia'd  to  other  soun;e  categories 

With  the  exception  of  coal-fired 
boilers,  the  STAPPA/ALAPCO 
do<:ument  rec-.ommends  emission  levels 
more  stringent  than  the  Ol.*)  NOx 
standard  that  EPA  modeled  through 
application  of  L.eyond-fL\CT  measures 
Emissions  from  coal-fired  boilers 
dominate  the  stationary  source  emission 
inventory.  That  is.  the  additional  NOx 
reductions  from  those  other  source 
categories  are  a  relatively  small  portion 
of  the  emission  inventory  compared  to 
the  contribution  from  coal-fired  boilers 
(and  an  even  smaller  portion  of  the 
overall  l-S'^  stationary  source 
contribution  to  the  total  inventory) 

•  Transportation  Control  Measures 

EPA  also  considered  transportation 
control  measures  (TCMs)  as  potentially 
reasonable  and  practicable  measures 
available  for  the  OTR.  There  are  a  wide 
range  of  TCMs  that  have  been  proposed, 
but  EPA  believes  that  many  of  them, 
such  as  gasoline  rationing,  are 
unreasonable  and  impracticable  here 
Two  options  that  EPA  considers 
potentially  reasonable  and  practicable 
are  the  extension  of  the  Employee 
Comnuite  Option  (ECO)  program  region- 
wide  and  implementation  of  a 
comprehensive  system  of  congestion 
pricing,  employee  parking  pricing,  and 
emissions-bnsed  registration  fees 

Section  182(d)(1)(B)  of  the  A(  t 
mandates  that  the  severe  areas  in  the 
OTR  adopt  employee  trip  reduction 
programs  (also  known  as  ECO 
programs)  Under  these  programs,  each 
employer  with  more  than  one  hundred 
employees  must  offer  incentives  and 
encouragement  for  employees  to  travel 


to  work  by  means  other  than  single- 
occupant  vehicles.  The  eventual  goal  of 
the  program  is  to  achieve  a  25% 
increase  in  vehicle  occupancy  for 
morning  commuting  trips.  This  is 
equivalent  to  one  out  of  five  employees 
using  a  mode  of  commuting,  other  than 
driving.  EPAs  best  case  estimate  of  the 
benefits  of  extending  the  ECO  program 
region-wide  is  a  three  percent  reduction 
in  vehicle  miles  travelled  (VMT)  in  the 
OTR  This  reduction  in  VMT  would 
correspond  to  approximately  a  two 
percent  reduction  iaNOx  and  VOC 
emissions  from  light-duty  vehicles  in 
the  OTR.  and  to  a  0.6%  reduction  in 
overall  NOx  emissions  and  a  0  4% 
reduction  in  overall  VOC  emissions 
from  the  2tX)5  baseline.  The  incremental 
amount  of  reductions  is  limited  because 
the  program  would  only  affect  the 
limited  number  of  large  employers 
outside  the  severe  areas  and  because 
commuting  trips  are  only  a  fraction  of 
overall  trips  and  VMT. 

A  second  TCM  option  is  a 
comprehensive  system  of  fees  and 
incentives  designed  to  affect  driving 
habits  and  vehicle  usage.  These 
controls,  including  congestion  pricing, 
employee  parking  pricing,  and 
emissions-based  registration  fees,  are 
described  in  the  Cameron  Report.*^ 
These  measures  could  possibly  achieve 
a  12%  reduction  in  car  and  light-truck 
VMT  in  the  OTR.  This  would 
correspond  to  a  12%  reduction  in  NOx 
and  VOC  emissions  from  light-duty 
vehicles,  a  2%  reduction  in  overall  VOC 
emissions  and  a  3%  reduction  in  overall 
NOx  emissions  from  the  2005  baseline. 

•  California  Reformulated  Gasoline 

The  use  of  California  reformulated 
gasoline  in  the  OTR  is  another  option 
that  has  been  mentioned.  This  program 
would  generate  limited  additional 
emissions  reductions  in  the  OTR. 
California  reformulated  gasoline 
achieves  greater  emissions  reductions 
tnan  Federal  reformulated  gasoline,  due 
to  the  different  specifications  for  the 
California  fuel,  such  as  a  lower  Reid 
Vapor  Pressure  (RVP).  EPA  estimates 
that  the  implementation  of  California 
reformulated  gasoline  in  the  OTR  could 
provide  an  approximate  six  to  seven 
percent  reduction  in  NOx  and  VOC 
emissions  from  gasoline  vehicles.  This 
corresponds  to  reductions  from  the 
overall  2005  baseline  of  1 .7%  for  NOx 
and  1.5%  for  VOC.  This  issue  was 
addressed  in  a  study  done  for  the  State 


of  Maryland-"  and  a  study  prepared  for 
the  group  of  northeast  states.**  Both  of 
these  studies  corroborate  EPA's 
conclusion  that  California  reformulated 
gasoline  would  achieve  limited 
reductions  in  the  OTR. 

•  California  Federal  Implementation 
Plans  Measures 

EPA  also  considered  additional 
emission  reduction  measures  that  the 
Agency  has  included  in  a  proposed 
Federal  Implementation  Plan  (FIP)  for 
the  Ventura.  Sacramento,  and  South 
Coast  areas  of  California.  See  59  FR 
23263  (May  5.  1994).  As  the  following 
discussion  indicates,  the  measures 
proposed  for  consideration  in  these  FIPs 
which  are  not  unreasonable  or 
impracticable  and  which  could  be 
implemented  by  the  states  in  the  OTR, 
have  largely  been  considered  as  part  of 
other  strategies  discussed  above.  Those 
that  remain  would  not  generate  a 
substantial  reduction  in  emissions  from 
the  overall  inventory.*' 

Context  Surrounding  FIP  Measures 

The  court-ordered  obligation  that  EPA 
produce  FIPs  for  three  regions  of 
California  has  placed  EPA  in  an  unusual 
position.  The  Clean  Air  Act  places 
primary  responsibility  for  clean  air 
planning  at  the  regional,  state  and  local 
levels.  This  is  appropriate  because  state 
and  local  officials  have  the  specific 
knowledge,  flexibility,  and  sensitivity  to 
tailor  clean  air  plans  to  the  particular 
needs  of  their  communities.  Throughout 
the  FIP  development  process.  EPA  has 
acknowledged  that  the  measures  at  its 
disposal  include  blunt  instruments  that 
have  the  potential  for  significant  social 
and  economic  impact.  Also,  the  time 
constraints  imposed  by  the  court  order 
and  the  functional  limits  on  EPA's 
ability  to  fashion  measures  which  meet 
the  specific  needs  of  localities  have 
forced  the  Agency  to  propose  a  number 
Of  measures  that  would  not  be 
appropriate  for  implementation  in  the 
OTR. 

The  pollution  problems  experienced 
in  California  are  of  a  magnitude  far 
greater  than  those  experienced 
anywhere  else  in  the  nation.  Moreover, 
the  OTC.  with  its  recommendation  here, 
seeks  to  benefit  from  the  leadership 
California  has  demonstrated  in  setting 
strict  pollution  standards  for  new 


'-See  'Transportaiion  Efficiency:  Tackling 
Southern  California's  Air  Pollution  and 
Congestion".  Michael  Cameron.  EOF  and  Regional 
Institute  of  Southern  California  (March  logi) 


"See  Ei!is.  H  .    An  Analvsis  of  Ozone  Control 
Strategies  for  Marvland."  Johns  Hopkins  University 
(Ian  17.  19»4) 

"See  Screening  Study  of  Mobile-Source 
Sirali'gies  for  the  Northeast."  Acurex  Environmental 
Corporation  (Oct  1992). 

■"  As  the  FIP  proposal  cbntains  too  many 
provisions  to  list  exhaustively,  the  following 
discussion  focuses  on  examples  to  illustrate  EPA's 
approach 


vehicles.  The  measures  proposed  in  the 
FIP  generally  supplement  measures 
California  has  already  adopted.  The  LEV 
program  is  a  critical  aspect  of 
California's  attainment  strategy  and  the 
FIP.  When  considering  whether  FIP 
measures  may  constitute  part  of  a  set  of 
measures  sufficient  to  achieve  the 
necessary  reductions  in  the  OTR 
without  the  LEV  (or  LEV-equivalent) 
program,  it  is  essential  to  stress  that 
EPA  proposed  these  measures  for 
California  in  addition  to  the  LEV 
program  that  California  had  already 
adopted  in  1990.  If  the  LEV  program 
had  not  already  been  adopted,  EPA 
would  have  had  to  propose  a  measure 
very  much  like  it  for  the  FIP,  due  to  the 
substantial  and  relatively  cost-effective 
benefits  that  the  program  will  provide  in 
California. 

Description  of  FIP  Measures 

For  the  purposes  of  this  discussion, 
EPA  has  grouped  proposed  FIP 
measures  into  four  broad  categories:  (1) 
FIP  measures  that  are  not  practicable  in 
the  OTR  because  they  depend  on  federal 
authority  to  be  implemented  or  are 
predicated  on  special  regulatory 
authority  Congress  has  conferred  only 
upon  California;  (2)  FIP  measures  that 
are  clearly  unreasonable  and 
impracticable  in  the  OTR  becau.se  they 
are  predicated  upon  industrial  or 
geographic  circumstances  that  are 
particular  to  California;  (3)  FIP  measures 
that  are  unreasonable  and  impracticable 
in  the  OTR  relative  to  LEV 
implementation  because  they  are  too 
costly  or  speculative;  and  (4)  FIP 
measures  which  are  not  clearly 
unreasonable  or  impracticable  for 
implementation  in  the  OTR. 

(1)  Measures  excluded  because  they 
depend  on  unique  authority. 

a.  Federal  Authority— EPA  proposed 
two  different  tvpes  of  FIP  measures 
relying  on  EPA's  unique  federal 
authority.  Most  were  measures  that 
would  apply  nationally,  such  as 
recreational  marine  vessel  controls,  and 
thus  w  oald  apply  in  the  OTR,  as  well. 
Additionally.  EPA  proposed  some  parts 
of  the  FIP  solely  under  authority 
accorded  to  the  Agency  under  the  FIP 
provisions  in  section  110(c).  These  parts 
of  the  FIP  regulated  source  categories 
including  new  locomotives  and  farm 
and  construction  equipment  under  175 
hp.  See  section  209(e)(1).  These 
proposed  FIPs  would  rely  on  section 
1 10(c)  to  impose  requirements  for  these 
sources  that  are  more  stringent  than 
EPA  has  proposed  for  the  nation  as  a 
whole.  All  states,  including  California, 
are  preempted  from  regulating  this 
category  of  sources.  Therefore,  no  state 


in  the  OTR  has  the  option  of  adopting 
these  controls. 

b.  State  Authority— California  has 
authority  under  section  209  of  the  Act 
to  address  pollution  from  on-highway 
and  nonroad  engines  (except  certain 
categories  of  nonroad  engines  noted 
above),  which  other  states  do  not  have. 
In  the  FIP  proposal,  EPA  stepped  into 
the  shoes  of  California  and  proposed 
several  measures  under  California's 
section  209  authority  for  California 
only.  Generally,  these  measures  are  tight 
new  emission  standards  for  new  on- 
highway  and  nonroad  equipment.  EPA 
also  proposed  certain  measures  to 
improve  durability  of  on-highway  and 
nonroad  equipment  to  better  control 
emissions  in-use.  EPA  again  proposed 
these  programs  under  California's 
special  authority  that  other  states  do  not 
have.  Because  states  are  preempted  from 
adopting  such  regulations  in  the 
absence  of  California  regulations 
actually  adopted  under  California's 
Clean  Air  Act  authority,  states  in  the 
OTR  do  not  now  have  the  option  of 
adopting  any  of  these  controls. 

(2)  FIP  measures  that  are 
impracticable  in  the  OTR  because  they 
are  predicated  upon  industrial  or 
geographic  circumstances  that  are 
particular  to  California. 

EPA  proposed  several  programs  for 
the  FIP  that  deal  with  circumstances 
unique  to  California's  industrial  and 
geographic  circumstances  and  are 
therefore  inappropriate  for  the  OTR.  For 
example,  due  to  the  fire  hazards 
inherent  in  an  arid  region.  California 
fire  departments  bum  vegetation 
periodically  to  lower  the  risk  of  a  wild 
fire.  EPA  proposed  that  these  burns  only 
occur  on  certain  days  so  that  the 
pollution  from  the  fire  does  not  add  to 
ozone  exceedances.  Since  such  burns  do 
not  occur  in  the  OTR,  such 
requirements  would  not  make  sense 
there.  The  rules  regarding  outer 
continental  shelf  oil  exploration  are 
another  example  of  rules  which  may 
make  sense  in  California  but  not  in  the 
OTR. 

(3)  FIP  measures  that  are 
unreasonable  or  impracticable  in  the 
OTR  because  they  are  too  costly  or 
disruptive. 

The  FIP  contains  "cap"  rules  lor 
stationary  sources  which  impose  an 
annual  rate  of  reduction  on  affected 
sources  for  as  many  controllable  VOC 
and  NOx  categories  as  possible.  The 
emission  reduction  targets  are  derived 
from  the  overall  shortfall  in  the  FIP  area 
rather  than  any  consideration  of 
available  emission  control  technologies. 
EPA's  proposal  anticipates  that  the  state 
and  local  agencies  can  over  time 
develop  carefully  tailored  economic 


incentive  programs  or  traditional  rules 
based  upon  the  most  recent  technologies 
and  regulatory  approaches.  But  the  cap 
rules  themselves  are  not  examples  of 
specific  regulatory  approaches  to  be 
adopted  at  the  state  or  local  level.  These 
are  therefore  blunt  instruments  without 
specific  and  identifiable  emissions 
control  mechanisms  in  mind.  As  such, 
they  may  be  costly  to  achieve  and  EPA 
cannot  now  conclude  that  they  are 
based  on  technologies  that  are 
potentially  practicable. 

Beginning  in  2004,  the  FIP  also 
proposes  to  discourage  the  use  of  older 
high  polluting  recreational  boat  engines 
through  the  imposition  of  a  user  fee  and 
permit  system.  EPA  believes  that 
measures  which  restrict  individual 
behavior  or  prevent  citizens  from 
benefitting  from  investments  made  in 
property  are  particularly  difficult  to 
implement.  EPA  does  not  believe  it  is 
reasonable  to  adopt  such  measures 
before  implementation  of  the  LEV 
standards. 

(4)  Proposed  FIP  measures  which  are 
not  clearly  unreasonable  and 
impracticable. 

Many  of  the  p.ixiposed  FIP  measures 
are  based  on  national,  state  and  lot  al 
initiatives  that  EPA  does  not  believe  it 
should  dismiss  as  clearly  unreasonable 
or  impracticable.  Nationally,  there  are  a 
variety  of  standards  for  stationary  and 
mobile  sources.  California  initiatives 
include  the  LEV  program  itself,  as  well 
as  other  measures  applicable  to 
consumer  products.  The  FIP  proposal 
also  takes  into  account  local  efforts  in 
the  affected  California  areas  to  reduc  e 
NOx  from  stationary  and  mobile 
sources. 

EPA  is  in  the  process  of  developing 
many  national  rules  that  it  took  into 
account  in  the  FIP  proposal  and  that  it 
therefore  expects  to  apply  in  the  OTR 
For  example,  apart  from  the  FIP 
proposal.  EPA  is  developing  by 
November  1995,  nation-wide  emission 
standards  for  new  marine  engines  LPA 
is  also  developing  standards  for 
locomotives  and  small  nonroad  engiiics 
under  25  hp.  California  has  also 
developed  rules  to  reduce  VOC 
emissions  from  paints  and  other 
consumer  products  and  EPA  is 
developing  similar  controls  on  the  VOC 
content  of  consumer  and  commen  i.tI 
solvents  and  architectural  coatings.  EP.A 
has  already  accounted  for  the  benefits  ol 
all  of  these  measures  for  the  OTR  above, 
in  its  modeling  of  the  impact  of  the 
mandatory  Clean  Air  Act  measures. 

Local  areas  in  California.  especialK 
the  South  Coast  Air  Quality 
Management  District  (South  Coast), 
have  been  especially  innovative  in 
developing  emissions  reduction 
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programs.  There  are  two  programs  that 
EPA  took  into  account  in  its  FIP 
proposal  which  merit  special  comment 
here.  First,  the  South  Coast  developed 
an  ECO  program  to  reduce  the  number 
of  vehicle  miles  travelled  to  and  from 
major  employers.  As  discussed  above, 
the  Clean  Air  Act  now  requires  many 
nonattainment  areas  to  implement  ECO 
programs.  EPA  proposed  in  the  FIP  to 
expand  coverage  to  Sacramento  As 
discussed  above,  the  ECO  programs 
already  required  for  certain  areas  in  the 
OTR  could  be  expanded  region-wide,  or 
applied  to  smaller  employers  than 
currently  mandated.  However,  as  noted 
above,  the  incremental  benefits  from 
these  programs  appear  to  be  relatively 
small. 

The  South  Coast  has  also  developed  a 
new  program  that  EPA  took  mto  act  oiint 
in  its  RP  proposal,  known  as  the 
Regional  Clean  Air  Incentives  Market 
(RECLAIM),  to  establish  a  declining  cap 
on  NOk  emissions  fmtn  stationary- 
sources.  ITnlike  the  South  Coast, 
however,  large  stationary  NOx  sourt  es 
in  the  OTR  are  dominated  by  coal-fireii 
utilities.  In  place  of  a  declining  NO\  cap 
program,  the  OTR  states  are  developing 
a  plat)  to  impose  a  stringent  NOx 
standard  for  utilities.  This  is  part  of  the 
0.15  Ibs/MMBtu  NOx  standard  . 
discussed  above.  This  standard  is 
substantially  more  stringent  than  many 
in  the  OTR  iMsiieve  to  be  reasonable,  but 
EPA  has  rwnetheless  modeled  the 
impacts  of  such  a  strategy  in  its  analysis 
here. 

•  CsnSMJeralion  of  Rule  EJTectiveness 

In  evaluating  the  emissions 
reductions  attributable  to  particular 
control  measures,  it  is  important  tu 
consider  the  effectiveness  of  the  rules.  If 
all  sources  fully  comply  with  the  rules 
at  all  times,  and  if  there  were  never 
problems  with  control  equipment,  then 
the  emission  reductions  associated  with 
control  measures  could  be  calculated 
and  summed  to  reflect  the  anticipated 
reductions  as  a  result  of  applying 
speciTic  regulations.  However,  past 
history  has  shown  that  rules  are  not 
consistently  applied  or  enforced,  control 
equipment  malfunctions,  and  operating 
and  maintenance  problems  occur,  all 
contributing  to  air  emissions  These 
emissions  are  accounted  for  through  the 
application  of  rule  effectiveness  (RE) 
guidelines.  This  is  a  means  of 
identifying  and  estimating  the  increased 
cmissioi^s  failures  and  uncertainties  in 
emission  control  programs. 

Rule  effectiveness  is  a  measure  of  the 
extent  to  which  a  rule  actually  achieves 
its  desired  emission  reductions  It 
accounts  for  a  variety  of  factors  that 
influence  the  efficacy  of  emission 


control  programs,  including:  the  nature 
of  the  regulation  or  control  (e.g.. 
complexity  of  record-keeping  or  lest 
metbods):  nature  of  control  techniques 
(e.g..  potential  for  fugitive  emissions): 
performance  of  sources  in  complying 
with  the  regulation  (e.g..  schedule  of 
maintenance  and  inspection  of  control 
equipment):  and  performance  of  those 
enforcing  the  regulation  (e.g.,  inspector 
training). 

EPA  accounts  for  RE  for  mobile 
source  controls  that  affect  the  mobile 
emissions  factors  internally  in  the 
MOBILE  model.  For  stationary  sources, 
however,  the  emissions  inventory  must 
account  for  K£  to  yield  more  reliable 
estimates  of  the  actual  emissions 
reductions  that  SIP  rules  will  achieve. 
In  general.  EPA  specifies  an  80  percent 
default  R£  value  in  the  absence  of  a 
local  category-specific  RE  value.  In 
essence,  tliis  assumes  that  the  ability  to 
use  control  devices  or  regulations  to 
achieve  emission  reductions  is  only  80 
percent  effective.  Without  application  of 
RE  to  the  emissions  inventor*',  the 
emissions  reductions  estimated  to  occur 
as  a  result  of  control  measures  would  be 
overly  optimistic.  Although  EPAs 
analysis  of  measures  mandated  in  the 
Act  accounts  for  RE,  the  emissions 
reductions  assumed  for  the  other 
measures  may  not  have  accounted  for 
REs  and  must  therefore  be  considered 
overly  optiniistia 

•  Conclusions 

As  described  al>ove,  EP.\  believes 
reductions  in  the  range  of  50%  to  75% 
from  1900  baseline  NOx  and  VOC 
emissions  levels  will  be  needed  to 
enable  all  of  the  serious  and  severe 
nonattainment  areas  in  the  OTR  to 
attain  the  ozone  standard.  The  NOx 
reductions  are  needed  throughout  the 
OTR  and  the  VOC  reductions  are 
needed  at  least  in  and  near  the  urban 
portions  of  the  OTR.  EPA  recognizes 
that  there  are  uncertainties  in  its 
modeling  analysis  used  to  reach  this 
conclusion.  For  the  reasons  described 
earlier  in  this  notice,  EPA  believes  it 
would  be  appropriate  generally  to 
resolve  uncertainties  in  its  factual 
analysis  in  favor  of  the  most 
environmentally  conservative  course. 
EPA  requests  comment  on  whether,  for 
purposes  of  its  analysis  of  alternative 
control  measures,  EPA  should  conclude 
that  the  middle  of  this  range,  or  at  least 
a  65%  reduction  from  ba.seline  NOx 
emissions,  will  be  necessary  throughout 
the  OTR.  Mere,  as  described  below.  EPA 
believes  that  focus  on  the  low  end  of  the 
range  would  not  change  its  conclusion. 
In  addition  tu  uncertainties  in  the 
atmospheric  models,  uncertainties  also 
exist  in  the  base  year  emissions 


inventories,  the  projected  emissions  that 
account  for  growth  in  the  future,  the 
amount  of  emission  reductions 
estimated  to  result  from  implementation 
of  the  control  measures  (including 
consideration  of  rule  effectiveness),  and 
the  modeled  ozone  concentrations 
resulting  from  the  emissions. 
Additionally.  EPA  believes  that  it 
should  err  on  the  side  of  environmental 
protection  in  addressing  these 
uncertainties. 

As  described  above,  a  strategy 
consisting  of  all  of  the  mandatory  Clean 
Air  Act  measures  and  the  0.15  NOx 
standard  for  large  boilers,  gas  turbines, 
and  internal  combustion  engines  would 
achieve  approximately  a  32%  reduction 
in  NOx  from  1990  baseline  levels.  Most 
of  the  source  categories  listed  in  the 
STAPPA/ALAPCO  compilation  of  NOx 
control  measures  are  already  included 
in  the  0.15  NOx  standard,  and  the  NOx 
emissions  from  the  few  remaining 
categories  of  small  stationary  and  area 
sources  comprise  an  extremely  small 
portion  of  the  stationary  source  segment 
of  the  emissions  inventory,  and  a 
proportionally  smaller  portion  of  the 
overall  inventory.  Hence,  it  is  likely  that 
those  additional  measures  would 
achieve  no  more  than  a  small  percentage 
reduction  in  the  overall  NOx  inventory. 

In  addition,  the  transportation  control 
measures  that  EPA  would  not  consider 
clearly  impracticable  or  unreasonable 
(including  expanded  geographic 
coverage  of  ECO  programs  and 
implementation  of  a  comprehensive 
system  of  congestion  pricing,  employee 
parking  pricing,  and  emissions-based 
registration  fees,  and  the  versions  of 
those  measures  included  in  EPA"s  FIP 
proposal),  would  yield  a  combined 
reduction  of  2.5%  from  1990  baseline 
inventory-wide  NOx  reductions.  Beyond 
that,  implementation  of  California 
reformulated  gasoline  requirements  in 
the  OTR  would  achieve  approximately  a 
1.4%  reduction  in  NOx  emissions  from 
1990  baseline  inventory-wide  levels. 

It  is  apparent  that  the  combined  NOx 
reduction  of  the  entire  set  of  these 
measures  would  be  significantly  short  of 
the  65%  NOx  reduction  EPA  believes  is 
needed  throughout  the  OTR  for 
attainment  in  the  serious  and  severe 
nonattainment  areas  of  the  region.  As  a 
result,  those  areas  will  not  be  able  to 
attain  the  standard  through  application 
of  all  of  the  potentially  practicable 
measures,  without  NOx  reductions  from 
more  stringent  emissions  standards  for 
new  vehicles  region-wide. 

After  evaluating  the  control  measures 
discussed  above,  EPA  concludes  that 
the  emissions  reductions  resulting  from 
application  of  potentially  reasonable 
and  practicable  control  measures  will 


not  be  sufficient  to  achieve  attainment 
throughout  the  OTR  without  more 
stringent  new  vehicle  emission 
standards. 

Mobile  source  emissions  comprise  a 
significant  part  of  the  2005  NOx  and 
VOC  emissions  inventories.  Indeed, 
EPA  believes  that,  apart  from  its 
analysis  of  each  potentially  reasonable 
control  option  independently,  the 
reasonableness  and  practicability  of 
adopting  all  these  controls  measures 
without  adopting  more  stringent 
standards  for  new  motor  vehicles  is 
questionable.  And  for  NOx.  while 
additional  emissions  reductions  from 
other  source  categories  will  be 
important  to  meet  the  attainment  goal, 
EPA  believes  the  measures  will  be 
needed  in  addition  to,  rather  than  in 
place  of,  more  stringent  controls  for  new 
motor  vehicles  throughout  the  OTR. 
Although  EPA  has  not  quantified  all  of 
the  VOC  reduction  measures  described 
above,  EPA  believes  the  conclusion  also 
applies  for  VOC,  at  least  in  and  near  the 
urban  portions  of  the  OTR. 

iii.  E)etermination  Whether 
Reductions  from  OTC  LEV  (or  LEV- 
Equivalent)  Approach  to  New  Motor 
Vehicles  Are  Necessary. 

EPA  believes  that  the  foregoing 
information  supports  the  conclusion 
that  sufficient  options  to  make  up  the 
shortfall  in  emissions  reductions 
necessary  for  attainment  in  the  OTR  are 
not  available  from  sources  other  than 
new  motor  vehicles,  and  that  additional 
reductions  in  NOx  and  VOC  emissions 
from  new  motor  vehicles  are  therefore 
necessary.  EPA  believes  that  the  OTC 
LEV  program  would  achieve  reductions 
beyond  the  mandated  Clean  Air  Act 
measures  by  2005  of  4%  for  NOx  and 
2%  for  VOC  from  the  2005  baseline. 
This  information  is  presented  in  Table 
4,  below.*" 

Table  4.— Reduction  in  2005  Base- 
line VOC  And  NOx  Emissions  At- 
tributable To  a  lev  Program 


Emissions  compor>ent 

NOx 
changes 
(per- 
cent) 

VOC 
changes 
(per- 
cent) 

Total  highway  emissions 
Total  OTR  emissions  .... 

-10 

-4 

-9 
-2 

These  calculations  are  based  on  the 
incremental  effect  of  the  LEV  program 
beginning  in  1999  throughout  the  OTR 
over  the  reductions  that  will  take  pla'ce 
in  New  York  and  Massachusetts  as  a 
result  of  their  existing  LEV  programs 


beginning  in  1996.  Due  to  the  phase-in 
schedule  for  the  LEV  program  and  the 
time  required  for  fieet  turnover,  the 
maximum  benefit  for  LEV  would  not  be 
realized  until  2028.  Therefore,  EPA 
expects  that  emissions  reductions 
attributable  to  an  OTC  LEV  program 
would  continue  to  grow  after  2005. 

Under  the  OTC  LEV  program,  some 
increases  in  emissions  would  be 
associated  with  the  permanent 
migration  of  non-LEVs  into  the  OTR. 
and  with  temporary  visits  by  non-LEV 
vehicles  from  other  states.  The  amount 
of  excess  emissions  associated  with 
migrating  and  visiting  vehicles  is 
dependent  on  two  factors:  (1)  the 
difference  in  onissions  per  car  between 
the  cars  entering  the  OTR  and  the 
"native"  fleet  within  the  OTR;  and  (2) 
the  number  and  age-mix  of  the  cars 
entering  the  OTR  from  outside.  Both 
questions  are  difficult  to  answer  and 
will  have  different  answers  for 
permanent  migration  and  temporary 
visitation.  The  numbers  in  this  Table  4 
do  not  include  these  effects  because 
EPA  is  still  analyzing  this  issue  and  has 
not  yet  quantified  these  effects. When 
this  analysis  is  ready,  EPA  will  put  it  in 
the  docket  and  publish  a  notice  of  data 
availability  in  the  Federal  Register. 

As  described  above,  EPA  does  not 
believe  other  practicable  options  are 
available  to  make  up  the  shortfall  to 
achieve  the  reductions  necessary  in  the 
OTR  for  attainment.  Therefore.  EPA 
believes  that  a  program  available  to 
achieve  more  reductions  from  new- 
motor  vehicles  is  necessary. 

Legal  limitations  make  the  LEV 
program  the  only  option  available  to  the 
states  to  achieve  what  are  necessary 
additional  reductions  from  new  motor 
vehicles.  Section  209  of  the  Act 
prohibits  states  ft-om  adopting  or 
attempting  to  enforce  any  standard 
relating  to  the  control  of  emissions  from 
new  motor  vehicles  or  engines,  except 
for  California  if  a  waiver  is  granted.  This 
is  subject  to  a  limited  exception 
provided  in  section  177  for  states  that 
have  SIP  provisions  approved  under 
part  D  of  the  Act  to  adopt  and  enforce 
emissions  standards  for  new  motor 
vehicles  and  engines  if:  (1)  Such 
standards  are  identical  to  the  California 
standards  for  which  a  waiver  has  been 
granted;  and  (2)  Cahfomia  and  the  state 
adopt  the  standards  at  least  two  years 
before  the  beginning  of  the  model  year 
in  which  the  standards  are  to  apply. 
EPA  has  granted  a  waiver  for  the 
California  LEV  standards,  and  the  states 
can  therefore  adopt  them.*''  •»*  At  the 
same  time,  section  202(h)(1)(C) 


explicitly  prohibits  EPA  from  changing 
the  current  "Tier  1"  emissions 
standards  for  new  motor  vehicles  in 
sections  202(a)(3)(B)(ii),  (g),  (h),  and  (i) 
before  model  year  2004. 

Therefore,  no  options  other  than  the 
LEV  program  are  currently  available  to 
achieve  the  necessary  additional 
reductions  from  new  motor  vehicles  and 
engines.  As  explained  in  section  V  of 
this  notice,  EPA  is  proposing  to  allow 
for  the  possibility  that  an  alternative 
federal  program  achieving  comparable 
emissions  reductions  to  the  OTC  LEV 
program  may  be  developed.  But  the 
possibility  that  such  an  alternative 
program  can  be  developed  in  the  future 
does  not  contradict  the  conclusion  that 
the  only  option  currently  available  to 
the  states  to  achieve  the  required 
reductions  in  new  motor  vehicle 
emissions  (the  LEV  program)  is 
necessary. 

EPA  beheves  that  the  OTC  LEV 
program  would  be  reasonable  and 
practicable  in  the  OTR.  EPA  granted 
Cahfomia  a  waiver  for  its  LEV  program 
on  January  8,  1993  based  on  the  finding 
required  under  section  209(b)  of  the 
Act. 49  In  addition,  when  the  Cahfomia 
Air  Resources  Board  (CARB  or  the 
Board)  initially  approved  its  LEV 
regulations  in  1990,  it  directed  CARB  to 
report  biermially  to  the  Board  on  the 
status  of  implementation  of  the 
regulations.  The  staff  provided  the 
Board  with  the  first  such  report  at  a  June 
11,  1992  public  meeting.  At  the  time  the 
Board  found  that  the  low-emission 
vehicle  standards  continued  to  be 
technologically  feasible  within  the 
required  time  frames,  and  accordingly 
no  changes  to  the  standards  or  phase-in 
schedule  were  needed.*" 

CARB  held  its  second  LEV  "status" 
hearing  May  12  and  13,  1994,  at  which 
the  Chairwoman  stated  in  her  closing 
statement  that  CARB  had  "had  a 
successful  launch  of  the  Low  Emission 


*>EPA's  analysis  presumes  that  the  only 
difference  in  emissions  between  OTC  L£V  vehicles 
and  federal  vehicles  is  tailpipe  emissions. 


•"■■"See  Waiver  of  Federal  Pieempiion:  California 
Low  Emission  Vehicle  Standards  ()an.  8.  1993). 


•"In  EP.^'s  waiver  decision  regarding  California  >> 
LEV  program,  the  EPA  Adrainistrstor  staled,  "Basi'd 
on  EPA's  review  of  this  record.  I  find  reasonable 
and  so  adopt  California's  finding  that  there  is 
adequate  leadtime  to  permit  the  development  of 
technology  necessary  to  meet  those  standards  giving 
appropriate  consideration  to  the  cost  of  compliance 
within  the  required  time  frame."  Waiver  of  Federal 
Preemption:  California  Low-Emission  Vehicle 
.Standards  at  69  (Jan.  8,  1993). 

'"See  letter  from  Executive  Officer  |ames  Bo\d  lo 
EP.^  Administrator  Carol  Browner  ()uly  21,  1994). 
The  Board  and  staff  did  recognize  that  a  variety  ol 
amendments  would  be  appropriate  to  augment  the 
LEV  regulations,  make  them  clearer,  and  facilitate 
their  implementation.  This  recognition  led  to  the 
adoption  of  several  LEV  "follow-up"  amendments, 
which  were  formally  adopted  by  the  Board.  On 
September  22,  1993.  CARB  sent  a  letter  requesting 
that  EPA  confirm  the  Board's  determination  that 
these  amendments  fall  within  the  scope  of  the 
January  8. 1993  waiver  for  the  California  L£V 
Program.  EP,^  has  not  yet  acted  on  this  request. 
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Vehicle  program.""  The  I  lalf 

Report  that  preceded  the  May  meeting 
stated  that  many  of  the  technologies  that 
will  be  required  for  LEV  "are  already  in 
production  in  some  vehicle  models,  and 
the  remaining  technologies  are  now 
developed  to  near  commercial  levels  of 
readiness."  '^  In  fact,  CARB  has  to  date 
cert i Tied  several  categories  of  LEVs, 
including  TLEVs  (produced  and  sold), 
light-duty  and  medium-duty  ULflVs 
(natural  gas),  and  ZEVs. 

Furthermore,  two  states.  New  York 
and  Massachu.setts.  believed  the 
California  LEV  program  to  be  reasonable 
and  practicable  enough  to  adopt  the 
LEV  program  in  legi.slation  and 
regulations  without  contingencies.  Both 
states  are  set  to  implement  their 
programs.  Other  stales  have  adopted  or 
are  adopting  the  program  contingent  on 
regional  program  adoption,  and  the 
remaining  states  are  at  various  stages  of 
the  legislative  or  regulator>'  proces.s  to 
adopt  the  program. 

Finally,  the  legislative  history  of 
section  177  reinforces  the  idea  that 
states  which  adopt  California  standards 
do  not  create  any  undue  burden  for  the 
auto  manufacturers.  The  House  Report 
noted: 

This  new  state  authority  (to  promulgate 
stdniliirds  under  s«:tion  177|  should  not 
place  an  undue  burden  on  vehicle 
manufacturers  wbo  will  be  required  m  any 
ovent.  to  produce  vehicles  meeting  the 
California  standards  fur  sale  in  Californu. 
U.K.  Kep  No.  294.  y.Slh  Cong..  1st  Sess.  at  31 

EPA  requests  comment  on  whether  it 
should  require  the  OTR  states  to  achieve 
the  additional  emissions  reductions 
associated  with  the  ZEV  sales 
requirement  from  new  motor  vehicles  if 
the  Agency  does  not  require  that  the 
OTR  states  adopt  the  21EV  sales 
requirement.  In  an  August  4.  1994  letter. 
Arthur  A.  Davis.  Chair  of  the  OTC,'' 
stated  that,  in  theOTC's  February  10 
recommendation  it  indicated  that  one  of 
the  criteria  for  OTC  LEV  alternatives 
that  EPA  might  consider  was  emission 
reduction  equivalency.  The  letter  went 
on  to  explain  the  principle  of 
equivalency  for  purposes  of  discussing 
different  options  with  the  auto 
manufacturers: 

To  determine  emi.ssion  reduction 
equivalency,  alternatives  mu.st  be 
compared  to  the  emission  reduction 


*'  See  Clewing  Statmn«Dl  bv  CARB  Chairwoman 
Jacqueline  Schafer  at  Put>lic  Meeting  lo  Review 
Low-EmiM)on  Vehicle  Standard]  at  1  (May  13. 
1994) 

"SeeCARB  Staff  Report:  1994  Ijjw  Emission 
Vehicle  and  ZeroEmiMion  Vehicle  Program 
Review,  at  17  (April  19941. 

'"See  latter  btmi  Auitior  A.  DavU.  OTC  Chair,  to 
Mary  [)  Nicfaol*.  Aaaistant  Administrator.  OfTice  of 
Air  and  Kjdiation.  US  EPA  (Aug.  4.  1994). 


potential  of  the  OTC  LEV 
recommendation  with  respect  to  the 
primary  ozone  precursors.  This  means 
that  the  OTC  will  assess  non-methane 
organic  gases  (NMOG)  exhaust 
emissions.  NMOG  evaporative 
emissions,  and  exhaust  emissions  of 
nitrogen  oxides  (NOx)  of  significant 
alternatives  with  the  emissions  of  the 
same  pollutants  under  the  OTC  LEV 
recommendation  with  the  full  benefits 
available  from  the  ZEV  component. 

This  statement  might  be  understood 
to  indicate  that  the  OTC  expects  its 
recommended  program  to  achieve  the 
full  benefits  of  the  ZEV  sales 
requirement  even  if  EPA  does  not 
mandate  the  ZEV  sales  requirement. '■• 

In  addition,  several  comifienters 
believe  that  the  OTC's  petition  included 
a  recommendation  that  EPA  require 
states  to  adopt  programs  requiring  that 
the  automobile  manufacturers  obtain  the 
full  emissions  benefits  of  the  ZEV  sales 
requirement.  One  commenter  suggested 
that  EPA  require  that  states'  programs 
compel  the  automobile  manufacturers 
either  to  sell  ZEV's  or  achieve 
equivalent  reductions  from  the  new 
vehicle  sector,  including  tailpipe  and 
evaporative  NMOG.  NOx.  CO.  toxics, 
and  carbon  dioxide.  EPA  believes  that 
consideration  of  CO.  toxics  and  carbon 
dioxide  benefits  are  beyond  the  scope  of 
the  Agency's  authority  under  Section 
184  which  pertains  solely  to  ozone 
pollution  and  its  precursors. 

In  order  for  auto  manufacturers  to 
achieve  the  additional  evaporative 
NMOG  and  NOx  emissions  benefits  of 
the  ZEV  sales  requirement  without 
selling  ZEV's.  they  would  have  to 
provide  a  mix  of  vehicles  subject  to 
requirements  in  addition  to  the  NMOG 
fleet  average  achievement.  Under  the 
ZEV  equivalency  approach,  states  could 
provide  the  auto  manufacturers  the 
option  of  ei! her  complying  with  the  ZEV 
sales  requirement  or  selling  a  mix  of 
other  vehicles,  which  could  include 
some  ZEVs.  that  satisfies  both  the 
NMOG  requirements  and  also  achieves 
the  additional  benefits  equivalent  lo 
those  that  would  result  from  meeting 
the  full  ZEV  sales  requirement.  This 
approach  raises  a  number  of  questions 
on  which  EPA  is  soliciting  comment:  (1) 
What  emission  reductions  are 
attributable  to  the  ZEV  sales  mandate 
that  would  not  be  realized  if  only  the 
NMOG  fleet  average  part  of  the  program 
were  adopted?  (2)  How  would  auto 
manufacturers  demonstrate  that  their 


mix  of  vehicles  achieved  the  same  total 
emissions  reductions  as  the  NMOG 
average  plus  the  ZEV  sales  mandate?  (3) 
Would  such  a  demonstration  require 
EPA  or  the  states  to  set  a  new  emission 
standard  or  a  sales  mandate  for  non-ZEV 
vehicles? 

EPA  requests  comment  on  a  number 
of  other  issues  pertaining  to  such  a 
"ZEV  equivalency"  requirement,  and 
whether  the  Agency  should  include 
such  a  requirement  in  the  final  rule. 
First.  EPA  requests  comment  on 
whether  the  OTC's  recommendation  can 
be  interpreted  to  include  a  requirement 
that  the  states'  programs  achieve  the 
benefits  of  the  ZEV  sales  requirement  in 
addition  to  the  remainder  of  the 
recommended  LEV  program  from  the 
new  vehicle  sector.  EPA  also  requests 
comment  on  whether  the  August  4  letter 
from  the  Chair  of  the  OTC  supports  this 
interpretation,  and  the  extent  to  which 
EPA  may  rely  on  such  a  letter  to 
determine  the  intent  of  the  OTC's 
February  10  recommendation. 

Finally.  EPA  notes  that  commenters 
suggesting  this  approach  have  not 
provided  a  specific  explanation  of  how 
the  states  may  adopt  it  consistent  with 
sections  209  and  177  of  the  Act.  EPA 
welcomes  comments  from  the  public  on 
these  legal  issues. 

(d)  Particular  circumstances  of  OTC 
LEV  program. 

EPA  believes  that  its  analysis  of  the 
contribution  from  one  area  to  another  in 
the  OTR  should  be  understood  in  the 
specific  context  of  the  OTC  LEV 
program  in  question  here.  EPA  believes 
that  several  aspects  of  this  particular 
program  further  support  EPA's 
conclusion  that  it  is  necessary  to  adopt 
this  program  region-wide  to  counteract 
ozone  transport.  Many  parties  have 
commented  that  the  OTC  LEV  program 
should  apply  on  a  region-wide  basis  in 
order  to  attain  the  greatest  amount  of 
emissions  reductions  and  facilitate 
operation  of  the  LEV  progr^n.'' 

First,  new  car  sales  are  very  much  an 
interstate  business,  particularly  in  the 
northeast  where  many  smaller  states  are 
located  together.  Consumers  frequently 
travel  throughout  a  particular  state  and 
to  different  states  to  buy  cars.  To  the 
extent  consumers  in  the  more  polluted 
nonattainment  areas  can  continue  to 
buy  cars  elsewhere  in  the  same  state  or 
in  other  states,  then  it  is  especially 


important  that  the  cars  they  buy 
elsewhere  meet  the  strictest  emissions 
standards  needed  for  emissions 
reductions  in  the  more  polluted  areas. 

The  interstate  business  aspyect  is 
especially  true  in  border  areas  of  larger 
states,  and  can  pervade  smaller  states, 
such  as  those  in  the  OTR.  For  example, 
according  to  auto  dealers  in  Greenwich, 
Connecticut,  fifty  percent  of  their  sales 
are  to  New  York  residents.  Dealers  in 
different  states  regularly  trade  vehicles 
among  themselves.  Dealers  also  engage 
in  "drop  shipments,"  where  a  dealer 
accepts  an  order  from  an  out-of-state 
customer  and  the  vehicle  is  shipped 
directly  to  the  customer  without  ever 
physically  entering  the  dealer's 
inventory.  To  accommodate  such 
practices,  EPA  has  adopted  a  "cross- 
border  sales"  policy  that  in  effect 
permits  the  sale  of  cars  certified  to 
California  standards  in  states  that  are 
contiguous  to  those  that  have  adopted 
California  standards.^**  Indeed,  members 
of  Congress  from  Maine  have  urged  EPA 
to  extend  this  cross-border  sales  policy 
to  dealers  in  Maine  because  they  claim 
that  125  out  of  170  Maine  dealers  rely 
on  vehicle  trades  with  Massachusetts 
dealers.  While  they  explained  that  those 
in  southern  Maine  are  most  affected, 
even  dealers  as  far  north  as  Bangor  trade 
with  Massachusetts  dealers.*' 

It  is  important  that  the  states  adopt 
OTC  LEV  as  soon  as  possible  because 
the  air  quality  benefits  from  the  program 
will  not  be  realized  immediately.  This 
delay  in  air  quality  benefits  is  due  to  the 
leadtime  requirement  in  section  177  and 
the  time  required  for  fleet  turnover.  For 
the  California  standards  to  apply  in 
another  state,  section  177  of  the  Act 
rtiquires  that  California  and  the  adopting 
slate  adopt  the  standards  at  least  two 
years  before  commencement  of  the 
model  \  ear  in  which  the  LEV  standards 
are  to  apply.  Due  to  the  pha.se-in 
.schedule  for  the  LEV  program  and  the 
time  required  for  fleet  turnover,  the 
maximum  benefit  for  LEV  would  not  be 
realized  until  2028. 

It  is  also  very  important  that  the 
emissions  sources  in  question  here  are 
mobile.  Residents  of  particular  states 
drive  their  cars  into  other  states,  and 
may  even  relocate  to  such  other  states. 
This  may  be  particularly  true  in  the 
northeast,  where  there  is  a  high 


concentration  of  large  metropolitan 
areas  and  a  very  dense  transportation 
infrastructure  that  allows  people  to 
drive  into  and  between  these  big  cities. 
For  this  reason,  it  makes  particular 
sense  to  ensure  to  the  maximum  extent 
possible  that  the  fleet  of  cars  throughout 
the  region  meet  llie  strictest  emissions 
standards  needed  for  emission 
reductions  in  the  more  polluted  areas. 

For  these  business  and  environmental 
reasons,  industry  and  government 
organizations,  including  auto  dealers 
and  states,  have  urged  that  if  the 
program  is  to  be  adopted,  all  states  in 
the  region  should  do  so.^  Requiring 
that  different  cars  meeting  LEV 
.standards  be  sold  in  different  parts  of 
the  same  state,  in  a  potential  patchwork 
across  the  region,  could  create  business 
difficulties  and  could  also  compromise 
the  intended  environmental  benefits  of 
the  program.  Indeed,  congressional 
debate  over  the  adoption  of  section  177 
reflected  this  concern.*^  Presumably 
due  to  these  concerns,  a  number  of 
states  in  the  OTR  have  actually  adopted 
legislative  authority  or  actual 
regulations  to  implement  the  LEV 
program  under  section  177  that  would 
go  into  effect  on  the  condition  that  some 
number  of  other  neighboring  states  in 
the  region  likewise  implement  the 
program. 

Finally,  EPA  believes  that  its  action  in 
approving  state  volatility  controls  as 
ne<;essary  under  section  211(c)(4)(C) 
constitutes  a  precedent  for  considering 
business  practices  to  conclude  that  the 
program  should  apply  state-wide,  even 
if  it  may  not  have  been  environmentally 
necessary  in  that  case  across  the  entire 
state.  In  that  case.  EPA  approved  New 
York's  adoption  of  volatility  controls  as 
necessary  throughout  New  York,  even  in 
areas  that  were  in  attainment  for  ozone, 
in  part  based  on  tlie  fact  that  the 
pipeline  distribution  network  for 
gasoline  made  the  supply  of  different 
gasoline  to  different  parts  of  the  state 
difficult  for  business  and  for  program 
administration.  Therefore.  EPA 
concluded  that  the  need  for  the  program 
in  part  of  the  state  justified  allowing 
New  York  to  adopt  it  state-wide  under 
section  21  l(c)(4)(C).«> 

EPA  is  not  now  proposing  that 
Virginia  adopt  the  OTC  LEV  program 


»*  As  indicated,  the  OTC  plainly  recommended 
that  vehichs  manufacturers  comply  with  the  NMOG 
tailpipe  limit  r«){ardleu  of  EPA's  determination 
regarding  the  ZJcM  sales  mandate  The  issue  raised 
here  peruint  solely  lo  lh»  additiooal  evaporative 
NMOC;  and  NO»  benefits  provided  by  7XV  s 


''See.  eg.,  letter  from  Albert  Hendnckscn.  Vice 
President.  United  Illuminating,  lo  Mike  Shields. 
U.S.  EPA  dune  3.  1994):  comments  lo  the  OTC  L£V 
docket  from  Gerald  Esper.  Director.  Vehicle 
Environment  Department.  American  Automobile 
Manufacturers  Association  ()une  3.  1994):  and 
comments  to  the  OTC  LEV  docket  from  Barbara  A. 
Kwetz.  Director.  Division  of  Air  Quahly  Control. 
Massachusetts  Opartment  of  Environmental 
Protection  (|une  3.  19941. 


•^.Sw*"  letter  from  Char4es  N.  Freed.  Director, 
Mdnufectuiers  Operations  Division,  U.S.  EPA.  to 
inierMted  automobile  manufaclurers  (f4ov.  16, 
1993). 

■•'  See  letter  from  Rep.  Olympia  J.  Snowe,  U.S. 
House  of  Representatives,  to  Carol  Brownor, 
Adralnislrator.  U.S.  EPA  (July  t«,  1994);  latter  from 
Thomas  T.  Brown.  \t..  Kxecutive  Vice  President, 
MMiBe  Aulamobile  Deatars  Association,  to  Sen. 
Wilham  (>>b«n,  U.S..S>enart>  Ijuni'  10,  t9»4l. 


'"See,  e.R.,  letter  from  Robert  A.  Beck.  Vice 
President.  Environmental  Affairs,  Edison  Electric 
Institute,  to  U.S.  EPA  (June  3,  1994);  letter  from 
Helene  G.  Coldbergorand  K>an  l^eary  Matthews, 
Assiklant  Attorneys  General,  Stale  of  New  York 
Department  of  Law,  to  U.S.  EPA  (June  2.  1994). 

'•See  H.R  Rep.  No.  294,  95th  Con^.,  2nd  Sess.. 
309-311(19^7),  reprinted  in  Legislative  History  of 
the  Clean  Air  Act  Amendments  of  1977  at  2776- 
78. 

•°See  S^'R  26030.  26033  Oiiim  21. 1989);  58  FR 
12656.  12659  (March  £k,  1909). 


state-wide,  but  requests  comment  on 
this  issue.  Congress  designated  only  the 
northern  portion  of  Virginia  that  is  part 
of  the  Washington.  D.C.  metropolitan 
area  as  part  of  the  OTR.  Therefore, 
Congress  clearly  intended  that  Northern 
Virginia  r^n  be  treated  separately  from 
the  remainder  of  Virginia  for  the 
purposes  of  ozone  transport,  and  that 
pollution  control  in  northern  Virginia  is 
particularly  important  for  attainment  of 
the  ozone  NAAQS  in  the  northeast. 
Also,  there  has  been  no  motion  under 
section  176A  to  extend  the  OTR  to  the 
rest  of  Virginia  on  grounds  that  the  rest 
of  the  state  contributes  significantly  to 
nonattainment  in  the  region. 

However,  certain  commenters 
questioned  a  state's  authority  to  adopt 
California  standards  in  part  of  a  state. 
Though  EPA  disagrees  with  such 
comments,  as  discussed  below,  EPA 
requests  comment  on  whether  its  final 
action  should  require  Virginia  to  adopt 
the  OTC  LEV  program  state-wide.  While 
EPA  believes  that  there  is  good  reason 
generally  for  the  program  to  apply  state- 
wide and  region-wide  in  the  OTR,  EPA 
does  not  believe  that  state-wide 
application  is  legally  required  under 
.setiion  177.  Section  177  was  clearly 
designed  to  deal  with  nonattainmeilt  of 
standards.  This  is  consistent  with  the 
heading  for  section  177:  "New  Motor 
Vehicle  Standards  in  Nonattainment 
Areas.""'  Section  177  does  not  require 
statewide  implementation  of  California 
standards;  nor  do  any  of  the  explicit 
requirements  of  section  177  imply  a 
requirement  for  statewide 
implementation.  Section  177  merely 
requires  that  the  state  adopt  standards 
that  are  identical  to  the  California 
standards.  EPA  believes  it  is  most 
reasonable  to  interpret  the  gec^raphical 
area  in  which  the  standards  apply  to  be 
a  part  of  the  California  program  that  is 
not  an  aspect  of  the  term  "standards"  in 
section  177(1).  Of  course,  other  states 
applying  the  California  standards  will 
necessarily  apply  them  in  a  variety  of 
places  different  from  California.  And  the 
underlying  rationale  for  the  identit;ality 
requirement  that  other  states  not  adopt 
standards  creating  a  "third  vehicle'*  is 
not  implicated  by  limitation  of  the 
program  to  part  of  a  state. 

(e)  Conclusions  regarding  need  for 
OTC  LEV  (or  LEV-equivalent)  for 
purposes  of  attainment  by  the  dates 
provided  in  subpart  2  of  part  D  of  title 
I. 

EPA's  approach  has  been  to  anal\-ze 
the  reductions  needed  in  the  OTR  for 
purposes  of  attairunent,  and  then  the 


"■  See  letter  from  EPA  Adroiaistrator  William 
Reilly  to  Elizabeth  Haskell,  Virginia  Secretary  of 
Natural  Re«fl!Tces  ((anoary  7. 1993). 
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options  available  to  achieve  those 
needed  reductions.  As  discussed  above. 
EPA  believes  that  a  50%  to  75% 
reduction  in  NOx  emissions  throughout 
the  OTR  and  VOC  emissions  in  and  near 
the  urban  areas  will  be  necessary  for 
attainment  throughout  the  OTR.  This 
range  is  based  on  studies  that  used  a 
1985  emissions  baseline.  Updated 
inventory  information  indicates  that  the 
1985  inventory  underestimated  actual 
emissions.  Therefore.  EPA  believes  at 
least  50%  to  75%  emissions  reductions, 
and  possibly  more,  are  needed  from  the 
1990  emissions  baseline.  EPA's 
modeling  analysis  has  focused  generally 
on  the  inventory  in  the  year  2005.  As 
discussed  in  section  IV. A. 2. (a),  the 
percentage  reductions  necessary  from 
the  1990  baseline  for  purposes  of 
attainment  do  not  change  over  time  and 
do  not  depend  on  EPA's  choice  of  2005 
for  purposes  of  modeling.  Still,  control 
options  for  achieving  those  reductions 
by  a  particular  time  can  vary,  if  it  takes 
time  for  certain  measures  to  be 
developed  or  to  be  implemented  and  to 
achieve  reductions.  Also,  the  growlh 
that  states  must  counteract  in  order  to 
achieve  the  percentage  reductions  from 
the  1990  baseline  will  continue  to  rise 
over  time.  EPA's  conclusion  that  the 
OTC  LEV  program  is  necessary  for 
attainment  in  the  OTR  applies  for  all  of 
the  serious  and  severe  areas  with 
attainment  deadlines  of  1999.  2005  and 
2007. 

Based  on  the  analysis  focusing  on  the 
2005  inventory.  EPA  believes  that  the 
OTC  LEV  (or  LEV-equivalent)  program 
i.s  necessary  for  the  severe 
nonattainment  areas  in  the  OTR  to 
attain  by  the  2005  deadline.  EPA 
believes  there  is  no  basis  to  fmd  that  its 
conclusion  that  the  OTC  LEV  (or  LEV- 
equivalent)  program  is  ne<:essary  would 
he  different  for  emissions  that 
contribute  to  nonattainment  in  the  New 
York-New  Jersey-Connecticut  severe 
area,  which  has  a  2007  attainment 
deadline.  The  control  options  EPA 
asses.sed  will  not  achieve  such  greater 
reductions  in  the  extra  two  years  so  as 
to  make  up  the  shortfall  in  reductions 
needed  for  attainment  without  the  LEV 
program. 

Also,  it  is  important  to  note  that  each 
of  the  states  in  the  New  York-New 
Jersey-Connecticut  nonattainment  area 
needs  the  OTC  LEV  (or  LEV-equivalent) 
program  in  order  for  the  other  two  to 
reach  attainment  by  2007.  These  three 
states  are  part  of  a  common  airshed  and 
represent  a  single  area  in  which 
pollutants  from  VOC  and  NOx 
emissions  mix  to  form  a  plume  of  high 
ozone  concentrations.  In  addition,  there 
is  considerable  interstate  travel  by 
commuters  between  these  states  within 


this  nonattainment  area  such  that  non- 
LEV  vehicles  from  one  state  would 
reduce  the  effectiveness  of  a  LEV 
program  in  the  adjacent  states.  For 
similar  reasons,  these  states  may  also 
need  the  LEV  (or  LEV-equivalent) 
program  in  order  that  the  southern  New 
Jersey-Philadelphia  nonattainment  area 
(that  abuts  the  New  York-New  Jersey- 
Connecticut  area)  may  attain  bv  2005. 

EPA  hirther  believes  that  the  OTC 
LEV  (or  LEV-equivalent)  program  is 
needed  in  the  OTR  in  order  for  serious 
areas  with  a  1999  attainment  deadline  to 
attain  on  time.  Such  areas,  including  the 
northern  serious  areas  downwind  of  the 
New  York-New  Jersey-Connecticut  area 
and  westemynorthwestem  New 
England,  face  a  need  for  tremendous 
reductions  on  a  very  fast  track  in  order 
to  attain  by  1999.  Since  EPA  believes 
that  other  reasonable  and  practicable 
options  are  not  available  to  achieve  the 
entire  shortfall  in  emissions  reductions 
necessary  for  timely  attainment,  even 
the  limited  reductions  that  the  OTC  LEV 
program  would  achieve  in  model  year 
1999  are  actually  necessary.  And  the 
program  is  not  impracticable  or 
unreasonable  for  this  purpose,  since  the 
costs  in  1999  will  be  limited  in 
proportion  to  the  limited  vehicles  that 
will  meet  the  standards  during  that  first 
model  year. 

Further.  EPA  believes  the  manner  in 
which  areas  actually  demonstrate  that 
they  ultimately  achieve  attainment 
further  supports  the  conclusion  that  the 
OTC  LEV  (or  LEV-equivalent)  program 
is  necessary  for  the  serious  areas  to 
attain  by  1999.  According  to  EPA 
guidance,  attainment  is  reached  when 
an  area  experiences  no  more  than  three 
exceedances  of  the  ozone  NAAQS  over 
a  three-year  period.*^  In  other  words,  air 
quality  that  results  in  no  more  than  one 
exceedance  of  the  NAAQS  per  year 
averaged  over  three  years  will  be 
sufficient  for  attainment,  and  three  years 
of  such  data  are  necessary  to 
demonstrate  that  the  state  has  achieved 
such  air  quality. 

The  Clean  Air  Act  attainment 
requirements  take  into  account  that 
states  may  not  be  able  to  achieve  air 
quality  improvements  two  years  prior  to 


*'  This  i5  assuming  the  area  has  complete  ozone 
monitoring  data.  An  adjustment  is  specified  in  the 
ozone  NAAQS  to  account  for  missing  data.  Where 
data  are  incomplete,  the  number  of  exceedances 
that  tvould  be  expected  had  the  data  t>een  complete 
is  calculated  to  determine  the  attainment  status  of 
the  area;  See  40  CyR  SO. 9  as  interpreted  by 
Appendix  H:  "Slate  Implementation  Plans;  General 
Preamble  for  the  Implementation  of  Title  I  of  the 
Clean  Air  Ad  Amendments  of  1990."  57  FR  at 
13506  (April  16.  1992);  Memorandum  from  |ohn 
Calcagni.  former  Director  of  EPA  Air  Quality 
Management  Division  to  Regional  Air  Division 
Director!.  "Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment."  (Sept.  4.  1992.) 


the  attainment  year  deadline  in  order  to 
be  able  to  show  attainment  over  a  three- 
year  period  ending  by  that  deadline 
year.  Under  section  181(a)(5)  of  the  Act, 
a  state  may  apply  to  EPA  for  a  one-year 
extension  of  the  attainment  deadline 
specified  in  section  181  if  the  state  has 
complied  with  all  SIP  requirements  and 
the  area  in  question  has  experienced  no 
more  than  one  exceedance  of  the  ozone 
NAAQS  during  the  deadline  year, 
containing  the  attainment  date.  EPA 
may  grant  up  to  two  one-year  extensions 
under  this  provision.  Of  course,  in  order 
to  achieve  the  NAAQS  and  be  eligible 
for  redesignation  to  attainment,  the 
states  must  sustain  the  air  quality 
improvements  achieved  in  order  to  have 
not  more  than  one  exceedance  for  each 
of  the  two  extension  years,  and  are 
likely  to  have  to  control  growth  in 
emissions  in  order  to  do  so. 

Serious  areas  in  the  OTR  may  need  to 
rely  on  extensions  of  the  attainment 
deadline  under  section  181(a)(5)  in 
order  to  avoid  a  finding  of  failure  to 
attain  (and  the  consequent  "bump-up" 
to  a  severe  classification  with  a  2005 
attainment  date).*'  EPA  believes  it  is 
highly  likely,  in  such  a  case,  that  OTC 
LEV  (or  LEV-equivalent)  will  be 
necessary  to  achieve  reductions  in  order 
to  offset  growlh  and  sustain  attainment- 
level  air  quality  through  the  2000  and 
2001  extension  years.  OTC  LEV  would 
generate  increasing  reductions  in  those 
years,  due  to  fleet  turnover. 

In  sum,  since  OTC  LEV  (or  LEV- 
equivalent)  is  necessary  to  bring  serious 
and  severe  areas  stretching  from 
Washington,  DC  to  Portsmouth,  New 
Hampshire  into  attainment  by  the  1999, 
2005,  and  2007  deadlines  applicable  to 
those  areas,  and  because  the  reductions 
from  OTC  LEV  (or  LEV-equivalent)  will 
be  needed  in  areas  located  in  a  broad 
area  extending  from  the  south  through 
the  northwest  of  each  of  those  aieas  and 
nearby  locations  from  which  vehicles 
may  travel  and  be  traded.  EPA  proposes 
to  conclude  that  OTC  LEV  is  necessary 
throughout  the  OTR  to  bring  those  areas 
into  attainment  by  those  dates. 

3.  Need  for  OTC  LEV  (or  LEV- 
Equivalent)  Program  for  Purposes  of 
Maintenance. 

(a)  Legal  Relevance  of  Maintenance. 

EPA  discussed  the  timing  of 
reductions  from  the  OTC  LJEV  program 
and  the  relevance  of  maintenance  to  its 
inquiry  at  length  in  the  April  26 
proposal.  See  59  FR  21728-21730.  The 
program  would  not  achieve  substantial 
reductions  until  after  its  first 


'■'The  available  evidence  described  in  this  notice 
indicates  strongly  that  these  areas  will  not  be  able 
to  avoid  a  bump-up  without  relying  on  the  one- year 
extensions  available  under  section  181(a)(S). 


implementation  in  model  year  1999. 
There  is  much  evidence  that  the 
nonattainment  problem  in  the  severe 
areas  is  a  regional  problem  in  origin, 
and  that  the  OTC  LEV  program  is 
therefore  needed  throughout  much  of 
the  region  to  prevetit  contribution  to 
nonattainment  in  the  severe  areas.  In 
addition,  however,  EPA  believes  that 
the  states  in  the  OTR  need  the  program 
to  avoid  interference  with  downwind 
maintenance  of  the  NAAQS  even  af\er  it 
is  achieved. 

While  EPA  befieves  it  should  consider 
this  maintenance  need  here,  it  must 
have  legal  authority  to  do  so.  In  the 
April  26  notice,  EPA  raised  this  issue 
bet:ause  the  language  in  section  184(c) 
describing  the  basis  for  an  OTC 
re<;ommendation,  EPA's  obligation  in 
reviewing  it,  and  EPA's  obligation  to 
expbin  why  any  control  measure  is  not 
necessary  all  reference  necessity  "to 
bring  an  area  in  such  region  into 
attainment  by  the  dates  provided  by  this 
subpart"  and  omit  any  reference  to 
maintenanc-e.  Nevertheless,  EPA 
currently  believes  that  it  has  legal 
authority  to  consider  maintenance 
under  seciion  184,  and  in  any  case  has 
independent  authority  for  the  action 
proposed  here  on  maintenance  grounds 
dirfMrtIv  under  .sections  110(k)(5)  and 
110(a)(2)(D).  EPA  believes  that  these 
setnions  of  the  Act,  together  with  the 
overall  structure  of  title  I,  support  this 
(X)nclusion. 

To  be  sure,  other  provisions  of  the  Act 
explicitly  distinguish  between 
"attainment"  and  "maintenance." 
Beginning  with  the  overall  goal  of 
healthful  ambient  air  quality.  se<Mion 
109(b)  requires  EPA  to  issue  ambient  air 
quality  standards  "the  attainment  and 
maintenance  of  which"  are  necessary  to 
protei;t  the  public  health  or  welfare.  The 
inirrent  statutory  structure  as  revised  in 
the  1990  Amendments,  however, 
reflects  a  difference  between  the  manner 
in  which  Congress  addressed  states' 
attainment  and  maintenance  obligations 
with  respect  to  their  own  independent 
air  quality  and  the  manner  in  which 
Congress  addressed  states'  obligations  to 
prevent  contribution  to  downwind 
nonattainment  and  interference  with 
downwind  maintenance.  In  sum,  EPA 
believes  that  this  new  structure 
establishes  particular  time-frames  for 
.states  to  address  attainment  separately 
from  maintenance  to  protect  their  own 
air  quality,  but  left  much  greater 
discretion  for  EPA  to  insist  that  states 
address  these  concerns  at  all  times 
when  states'  emissions  cause  harm  in 
other  states. 

Prior  to  1990,  initial  SIPs  due  nine 
months  after  EPA  promulgation  of  a 
NAAQS  were  to  include  programs 


designed  both  to  attain  and  thereafter 
maintain  the  standards.  See  prior 
section  110(a)(2)  (B)  and  (D)  and  section 
172(a).  In  1990,  for  areas  designated  as 
nonattainment  areas.  Congress  specified 
requirements  for  attainment  and 
maintenance  in  discrete  provisions  that 
provide  for  discrete  SEP  submissions  to 
address  these  two  separable  concerns. 
Section  172  continues  to  require 
submission  of  a  SIP  providing  for  the 
attainment  of  the  NAAQS  in 
nonattainment  areas.  The  subpart  2 
ozone  program  specifies  deadlines  for 
submission  of  a  variety  of  SIP  revisions, 
including  attainment  demonstrations  for 
moderate  and  above  areas.  Maintenance 
considerations  for  nonattainment  areas 
were  specifically  relocated  to  a  new 
section  175A,  which  provides  that  states 
are  to  submit  plans,  including 
additional  control  measures,  as 
necessary  to  ensure  maintenance  for  at 
least  10  years  following  redesignation  to 
attainment.  See  section  175A(a). 
Significantly,  section  175A  includes  no 
requirement  that  a  state  adopt  measures 
to  address  transport  of  pollutants  that 
may  interfere  with  maintenance 
downwind.'** 

Consistent  with  this  new  structure. 
Congress  changed  the  requirenient 
formerly  codified  at  section  110(a)(2)(D) 
that  required  SIPs  to  include  a  permit 
program  for  stationary  sources  as 
necessary  to  assure  that  NAAQS  "are 
achieved  and  maintained."  The  new 
section  110(a)(2)(C)  simply  requires 
regulation  of  stationary  sources  as 
necessary  to  assure  that  NAAQS  "are 
achieved."  Thus,  it  appears  that 
Congress  specifically  deleted  references 
to  maintenance  in  section  110(a)(2) 
where  it  believed  that  to  be  appropriate 
in  light  of  the  new  .structure  and  new 
section  175A.'** 


•^One  might  assume  that  an  area  that  is  in 
attainment  and  maintain.s  that  status  could  not 
interfere  with  attainment  or  maintenance 
downwind.  Intuitively,  one  might  not  expect  a 
"clean  air"  area  to  cause  other  areas  to  have  "dirty 
air."  But  this  is  not  the  case.  Areas  that  moel  the 
standard  may  nonetheless  have  emi.s^ions  that 
interfere  with  attaiiunent  or  maintenance 
downwind.  Indeed.  Congress's  decision  to  require 
control  measures  such  as  RAiJTand  nonattainment 
new  source  review  even  in  attainment  areas 
throughout  the  OTR  under  section  IMfh)  indiMtes 
Congress  understood  that  "clean  air"  areas  could 
contribute  to  "dirty  air"  downwind. 

"Congress  did  leave  a  reference  in  section 
110(a)(2)(C)  to  "a  permit  program  as  required  in 
parts  C  and  D."  The  part  C  permit  program  codiHed 
at  section  165  of  the  Act  is  designed  to  prevent 
significant  deterioration  of  air  quality  in  atlainment 
areas,  and  hence  would  only  be  relevant  to 
maintenance,  not  achieving  attainment.  One  might 
argue  from  this  that  Congress  intended  the  reference 
to  attainment  in  section  1  lOfaXZKC)  to  include 
maintenance,  as  well.  But.  the  better  view  may  be 
that  Congress  simply  overlooked  the  n«ed  to  tleleie 
the  reference  to  part  C  in  light  of  its  sp««ciric 
deletion  of  the  referenc»>  to  maintenance. 


However,  Congress  made  no  such 
change  to  the  pollution  transport 
provisions  of  section  110(a)(2).  The 
transport  provision  was  significantly 
broadened  from  the  former  section 
110(a)(2)(E)  to  new  section  110(a)(2)(D), 
as  discussed  above.  Nonetheless,  in 
changing  the  language  of  the  transport 
provision.  Congress  saw  fit  to  retain  the 
reference  to  maintenance.  Indeed, 
Congress  had  to  specifically  focus  on 
this  issue  when  it  changed  the  standard 
from  "preventlsj  attainment  or 
maintenance"  in  the  former  provision  to 
"contributes  significantly"  to 
nonattainment  and  "interferelsj  with 
maintenance"  in  the  new  provision. 
This  indicates  Congress  specific;ally 
sought  to  retain  maintenance  as  a 
criterion  for  p>ollution  transport  under 
section  110(a)(2)  at  the  same  time  it  was 
deleting  maintenance  as  a  criterion  for 
the  permit  provisions  in  light  of  section 
175  A. 

EPA  believes  this  structure  is 
consistent  with  the  absence  of  any 
requirement  that  maintenance  plans 
under  section  175.^  address  pollution 
transport.  Thus,  the  only  provision  in 
the  Act  that  requires  states  to  prevent 
emissions  within  their  borders  that 
interfere  with  maintenance  in  another 
state  downwind  is  section  110(a)(2)(D). 
This  may  be  particularly  important  due 
to  the  staggered  attainment  deadlines 
under  section  181  for  ozone.  As  is  the 
case  in  the  northeast,  severe  areas  with 
longer  attainment  deadlines  may  be 
located  upwind  of  less  polluted 
nonattainment  areas  with  shorter 
attainment  deadlines.  Even  if  the 
downwind  areas  can  attain  on  time,  the 
upwind  areas  may  continue  to  generate 
substantial  emissions  interfering  with 
downwind  maintenance  until  or  even 
beyond  the  upwind  area's  longer 
attainment  deadline. 

As  di.scussed  generally  above,  EPA 
believes  it  has  authority  to  act  under 
section  110(k)(5)  at  any  time,  even  prior 
to  submission  of  attainment 
demonstrations  under  section  182.  to 
require  submission  of  measures  EPA 
believes  are  necessary  for  compliance 
with  section  110(a)(2)(D).  See  59  FRat 
21730  (explaining  EPA's  independent 
basis  to  issue  SIP  call  under  section 
110(k)(5)  to  adopt  measures  ne»;es.sary 
for  compliance  with  maintenance  aspect 
of  section  110(a)(2)(D)).  It  is  especially 
important  that  EPA  act  now,  becau.se  the 
LEV  program  depends  on  vehicle  fleet 
turnover  that  will  take  an  unusually 
long  time  to  generate  the  needed 
emi.ssions  reductions.  If  EPA  waits  for 
the  states  to  develop  their  attainment 
plans,  and  where  applicable,  their 
maintenance  plans,  the  opportunity  to 
ensure  that  ne<»ssarj'  emissions 
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reductions  from  the  LEV  program  are 
achieved  beginning  in  1999  and  growing 
thereafter  may  be  irrevocably  lost.  Any 
delay  in  beginning  the  fleet  turnover  to 
LEV  vehicles  in  model  year  1999  will 
diminish  the  emissions  beneflts  in  the 
years  following  It  is  therefore  necessar>' 
for  the  states  to  act  now  to  adopt  OTC 
LEV  and  appropriate  for  EPA  to  make  a 
finding  of  substantial  inadequacy  now 
with  respect  to  that  program  for  the 
purposes  of  maintenance.  For  the  same 
reasons  discussed  generally  above.  EPA 
believes  an  environmentally 
conservative  approach  to  evaluating  the 
need  for  the  LEV  program  to  avoid 
interference  with  maintenance  is 
warranted  here. 

EPA  believes  that  maintenance  is  a 
proper  consideration  under  section 
lH4(c),  too.  To  be  sure,  that  provision 
references  timely  attainment  and  omits 
maintenance.  However,  section 
lR4(c)(5)  provides  for  an  EPA  Hriding  of 
substantial  inadequacy  under  section 
1 10(k)(5)  that  states'  SIPs  do  not  meet 
the  requirements  of  se<:tion  1 10(a)(2)(O). 
which  specifically  prohibits  emissions 
in  states  from  interfering  with 
maintenance  in  downwind  states. 
Moreover,  EPA  believes  there  is  an 
adequate  basis  to  reasonably  interpret 
section  184(c)  to  include  maintenance. 
Specifically.  EPA  believes  that  it  should 
understand  "attainment"  to  include 
"maintenance"  where  the  issue  is 
whether  measures  are  "necessary"  to 
comply  with  pollution  transport 
requirements. 

The  very  emphasis  on  the  "necessary" 
standard  under  section  184  supports 
this  conclusion.  In  contrast.  EPA's 
recent  determination  that  "attainment" 
under  section  182(f)  does  not  include 
maintenance  involved  a  different 
standard.  There.  EPA's  Conformity 
General  Preamble  explained  that  the 
NOx  exemption  test  in  section 
182(f)(l)(.M  where  additional  NO.x 
reductions  "would  not  contribute  to 
attainment"  does  not  involve 
maintenance  considerations.  See  59  FR 
31238.  EPA  stated  that  Congress  could 
reasonably  have  believed  it  appropriate 
to  require  states  to  impose  specified 
requirements  on  NOx  sources  for  areas 
in  nonattainmenl.  but  that  slates  might 
decide  for  themselves  whether  to 
impo.se  such  controls  for  maintenance 
purposes,  even  if  suc;h  controls  would 
"contribute"  to  maintenance.  Id.  EPA 
noted,  however,  that  this  distinction 
might  not  apply  where  the  test  is 
whether  control  measures  are 
"necessary"  for  attainment  and 
maintenance  is  not  referenced,  as  here. 
Id 

Where  measures  are  "necessary"  for 
maintenance.  EPA  does  not  believe  it 


makes  sense  to  let  states  decide  for 
themselves  whether  to  adopt  the 
measures.  Inherent  in  the  "necessary" 
determination  under  section  184  is  the 
conclusion  that  the  states  really  have  no 
choice:  They  need  to  adopt  the  measure 
in  order  to  avoid  interfering  with 
downwind  maintenance.  Unlike  the 
section  182(0  "contributes"  context,  as 
long  as  EPA  determines  that  it  is 
necessary,  there  really  is  no  choice.  It 
seems  less  reasonable  to  believe 
Congress  intended  that  section  184 
would  not  reach  a  measure  in  fact 
necessary  for  maintenance,  when  the 
result  of  a  failure  to  implement  the 
measure  would  therefore  be  downwind 
areas'  relapse  into  nonattainment. 
perhaps  shortly  after  the  attainment 
dates  in  subpart  2.  Where  the  necessary 
standard  applies  in  the  interstate 
pollution  context,  EPA  believes  it  is 
sensible  to  understand  "attainment"  to 
include  "maintenance." 

Finally.  EPA  believes  its  discussion  of 
section  176A  in  its  April  26  proposal 
identifies  an  additional  statutory  basis 
to  support  this  sensible  conclusion. 
That  is.  the  OTR  in  section  184  is 
established  under  section  184(a) 
"within  the  meaning  of  section 
176A(a)."  Section  176A  authorizes  a 
transport  commission  under  that 
provision  to  "(rlecommend  to  the 
Administrator  such  measures  as  the 
Commission  determines  to  be  necessary 
to  ensure  that  the  plans  for  the  relevant 
states  meet  the  requirements  of  section 
[1 10(a)(2)(D)]."  This  presumably 
includes  both  the  attainment  and 
maintenance  aspects  of  section 
110(a)(2)(D).  In  all  other  respects.  EPA's 
obligations  in  response  to  a  transport 
commission  under  section  176A  are  less 
strict  than  under  section  184.  It  would 
therefore  be  odd  if  section  176A 
required  EPA  to  consider  maintenance 
in  response  to  a  commission's 
recommendations,  but  that  EPA  would 
not  be  required  to  do  so  under  section 
184.  This  is  particularly  so  since  it 
seems  foolhardy  to  consider  measures 
neces-sary  for  attainment  at  the 
exclusion  of  those  necessary  for 
maintenance. 

Therefore,  it  seems  reasonable  to 
interpret  the  OTC  under  section  184  as 
a  creature  of  both  sections  184  and 
176A.  Section  184  simply  adds 
stringency  to  EPA's  obligations  in 
responding  to  recommendations  from 
the  OTC.  since  Congress  specifically 
identified  the  serious  transport  problem 
between  the  many  northeast  states  as 
surely  deserving  the  attention  of  such  a 
regional  commission.  Thus,  it  makes 
sense  to  believe  that  Congress  intended 
the  particular  dates  in  section  184  to 
highlight  the  specific  deadKnes  in  the 


subpart  2  ozone  program  that  the  Ol  C 
is  specifically  charged  with  addressing. 
But  in  so  doing  it  does  not  seem  as 
reasonable  to  believe  that  Congress 
intended  to  displace  the  more  general 
authority  of  a  commission  under  section 
176 A  to  make  recommendations 
concerning  the  maintenance  aspects  of 
section  110(a)(2)(D).  Thus.  EPA  believes 
it  is  most  reasonable  to  understand  the 
references  in  section  184(c)  to 
attainment  to  include  maintenance 
through  section  176A.  as  well.  Even  if 
operating  under  sections  176A, 
110(k)(5).  and  110(a)(2)(D)  directly.  EPA 
,  belie%'es  it  may  issue  a  SIP  call  at  this 
time  under  section  110(k)(5)  requiring 
slates  to  adopt  the  OTC  LEV  program  as 
necessary  to  avoid  interfering  with 
maintenance  in  other  states. 

(b)  Technical  Analysis  of  Need  for 
OTC  LEV  (or  LEV-Equivalent)  Program 
for  Maintenance. 

EPA  believes  that  the  OTC  LEV 
program  is  necessary  for  all  of  the 
nonattainment  areas  to  maintain  the 
ozone  NAAQS.  even  after  they  attain. 
This  is  because  EPA's  modeling  analysis 
projects  very  high  rates  of  growth  in 
emissions  in  the  OTR  that  must 
continue  to  be  neutralized  even  after 
controls  sufficient  for  attainment  by  the 
attainment  deadlines  are  in  place.  Based 
on  EPA's  analysis  discussed  in  sections 
II. A. (a),  (b)  and  (c).  the  Agency  does  not 
believe  that  other  available  control 
options  are  sufficient  to  attain  without 
OTC  LEV  (or  LEV-equivalent).  Since 
EPA  is  not  aware  of  sufficient  additional 
control  options  to  counteract  growth 
following  attainment.  EPA  believes,  a 
fortiori,  that  OTC  LEV  will  be  necessary 
for  these  areas  to  demonstrate 
maintenance  of  the  NAAQS  over  two 
consecutive  ten-year  periods  following 
redesignation  (as  required  by  section 
175Aofthe  Act). 

Not  only  does  EPA  believe  that  the 
OTC  LEV  (or  LEV-equivalent)  program 
is  necessary  for  the  nonattainment  areas 
in  the  OTR  to  maintain  the  ozone 
NAAQS.  but  EPA  believes  that  this 
program  will  play  an  increasingly 
important  role  in  counteracting  growth 
over  the  maintenance  periods.  Of 
course,  implementation  of  the  program 
in  model  year  1999  will  not  begin  to 
play  a  role  until  well  into  the 
maintenance  periods  for  the  marginal 
and  moderate  areas  that  attain  the 
standard  by  1993  and  1996. 
respectively.  Assuming  areas  could 
achieve  redesignation  in  their 
attainment  years,  for  the  serious  and 
severe  areas  that  have  attainment 
deadlines  under  section  181  of  1999. 
2005,  or  2007.  the  OTC  LEV  program 
will  contribute  to  both  attainment  and 
maintenance  of  the  NAAQS.  Due  to  the 
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phase-in  schedule  for  the  LEV  program 
and  the  time  it  takes  for  the  fleet  to 
completely  turnover,  the  LEV  program 
will  continue  to  accrue  additional 
benefits  through  the  year  2028.  In  2015 
(the  last  year  for  which  EPA  has  done 
a  projection  analysis),  emissions 
reductions  due  to  the  OTC  LEV  program 
will  be  1200  tons  of  NOx  per  day  and 
670  tons  of  VOC  per  day.  This  is  a  39% 
reduction  in  NOx  highway  vehicle 
emissions  and  a  38%  reduction  in  VOC 
highway  vehicle  emissions  compared  to 
emissions  in  2015  without  the  OTC  LEV 
program. 

The  following  table  presents  VMT 
growth  rate  information  averaged 
between  1990  and  2005  for  mobile 
source  emissions  within  the  OTR.  The 
table  focuses  on  growth  estimates  for 
mobile  sources  as  the  most  relevant  for 
assessing  the  impact  of  LEV  in  the  OTR. 
since  LEV  affects  emissions  from  this 
source  category.  These  growth  rates  are 
derived  from  the  EPA's  MOBILES  Fuel 
Consumption  model,  and  are  taken  from 
a  study  prepared  under  EPA  contract.*^ 

Emissions  rates  for  mobile  sources  are 
calculated  by  multiplying  emissions 
factors  developed  for  the  fleet  by 
projected  activity  levels,  characterized 
as  projected  vehicle  miles  travelled 
(VMT).  Growth  in  VMT  tends  to 
neutralize  the  downward  trend  in 
emissions  factors  resulting  from 
turnover  in  the  fleet  to  vehicles  meeting 
federal  tier  1  standards,  and 
implementation  of  advanced  inspection/ 
maintenance  programs.  As  the  vehicle 
fleet  turns  over,  fewer  old  cars  with  less 
advanced  technology  will  remain  on  the 
road,  and  the  downward  trend  in 
emissions  factors  will  slow  over  time. 
Therefore,  EPA  expects  that  growth  in 
VMT  will  overtake  current  programs  to 
increase  growth  rates  more  and  more 
over  time  beyond  the  1990-2005  time 
frame  in  the  table.  Of  course,  the  OTC 
LEV  program  would  be  helpful  in 
increasing  and  extending  the  downward 
trend  in  emissions  factors  to  offset 
growth  in  VMT  and  counteract  overall 
emissions  growth. 


Table  5. — Growth  Rates  and  Pro- 
jected Changes  in  Mobile 
Source  Emissions  for  OTR 
States,  1990-2005 


OTR  State 

1990- 
2005 
VMT 
growth 
rate,  %/ 
year 

ME  

22 

nh 

2.6 
2  1 

VT  

MA  

22 

Rl  

22 

CT  

22 

NY  

1  9 

NJ  

23 

PA 

20 

DE  

27 

MD  

24 

Wash.,  DC  

VA  

1.8 
26 

4.  Relevance  of  EPA  Transport  Policy. 

As  EPA  discussed  in  its  April  26 
proposal,  EPA  is  developing  a  policy  to 
address  the  particular  problem  where 
overwhelming  transport  from  upwind 
areas  with  later  attainment  dates  is  such 
a  dominant  factor  accounting  for 
nonattainment  in  a  downwind  area  with 
an  earher  attainment  date  that  the 
downwind  areas  will  not  be  able  to 
attain  by  the  deadline.  See  59  FR  at 
21728-29.  This  problem  was 
specifically  raised  in  the  OTR  for  areas 
in  Massachusetts  in  letters  from  the 
Massachusetts  Department  of 
Environmental  Protection  and  the 
Conservation  Law  Foundation.''"  Of 
course,  one  solution  is  for  the 
responsible  upwind  areas  to  relieve 
their  overwhelming  contribution  so  that 
the  downwind  areas  may  attain  by  the 
specified  year.  But,  as  EPA  described  in 
its  April  26  proposal,  in  certain  c:ases 
this  could  be  at  odds  with  the  overall 
title  I  scheme  that  establishes  later 
deadlines  for  attainment  in  more 
polluted  areas  and  also  establishes  a 
graduated  program  of  additional  and 
more  stringent  requirement^;  to  be 
accomplished  over  the  longer  time- 
frame. It  might  be  appropriate  for  EPA 
to  interpret  the  Act  so  that,  if  it  is 
impracticable  to  accelerate  controls  in 
the  upwind  areas  and  other  facts  are 


'^See  E.H.  Pcchan  and  Associates.  Kegional 
0)iidani  Modeling  of  the  Clean  Air  Act 
Amendments:  Default  Projection  and  Control  Data 
(Draft).  Prepared  under  EPA  Contract  No.  68-DO- 
0120,  Work  Assignment  n-«0  (April  1993). 


"'See  letters  from  Renee  Robins.  Conservation 
Law  Foundation  to  John  Seilz.  Director.  EPA  Office 
of  Air  Quality  Planning  and  Standards  ()an.  25. 
1994):  from  Barbara  Kwetz,  Director.  Massachusetts 
Division  of  Air  Quality  Control  to  John  Seitz, 
Director.  EPA  Office  of  Air  Quality  Planning  and 
Standards  ((an.  14. 1994);  from  John  Seilz.  Director. 
EPA  Office  of  Air  Quality  Planning  and  Standards 
to  Barbara  Kwelz.  IJirector.  Massachusetts  Division 
of  Air  Quality  Control  (March  21.  1994);  from  John 
Seitz,  Director,  EPA  Office  of  Air  Quality  Planning 
and  Standards  to  Renee  Robbins.  Conservation  l.aw 
Foundation  (March  21. 1994). 


shown,  then  the  downwind  areas  might 
have  additional  time  to  reach  attainment 
beyond  the  section  181(a)(1)  dates. 

Since  EPA's  April  26  proposal,  EPA 
staff  has  continued  to  work  with  a  group 
of  officials  from  states  across  the 
country  that  are  likely  to  be  affected, 
including  officials  from  Massachusetts, 
Maine,  and  other  states  to  develop  a 
policy  to  address  this  problem.  This 
policy,  described  in  a  September  1, 1994 
memorandum  from  Mary  D.  Nichols. 
Assistant  Administrator,  to  EPA 
regional  offices,  provides  that  states 
seeking  to  have  the  Clean  Air  Act 
interpreted  so  as  to  allow  them  a  later 
attainment  deadline  would  have  to 
make  certain  showings  including  a 
showing  of  overwhelming  transport.'* 

EPA  aoes  not  expect  that  the  states 
will  be  able  to  complete  such  analyses 
and  have  EPA  make  a  determination  by 
the  time  EPA  takes  final  action  on  the 
OTC  recommendation.  Nevertheless. 
EPA  recognizes  that  pervasive  transport 
in  the  OTR  underlies  the  creation  of  the 
OTC  and  the  basis  for  EPA's  proposed 
approval  of  the  OTC  LEV 
recommendation.  EPA  expects  that,  on 
this  basis,  a  few  areas  in  the  OTR  are 
likely  candidates  to  make  valid 
demonstrations  that  the  Act  should  be 
interpreted  to  allow  them  more  time  to 
attain  because  overwhelming  transport 
from  upwind  areas  with  later  attainment 
deadlines  will  unavoidably  prevent 
earlier  attainment. 

While  this  has  not  yet  occurred.  EPA 
can  anticipate  the  implications  here  if  it 
does.  If  downwind  areas  ultimately  are 
subject  to  later  attainment  deadlines 
than  are  currently  believed  to  pertain, 
then  emissions  reductions  during  the 
"extension  period  "  would  apply  to 
reaching  attainment  rather  than  to 
maintenance  of  the  NAAQS  after 
attainment.  To  the  extent  EPA  currenllv 
believes  that  the  OTC  LEV  (or  LEV- 
equivalent)  program  is  necessary  for 
maintenance  in  such  areas  after  the 
section  181(a)(1)  attainment  year  (and 
through  any  "extension  period  '),  then 
such  reductions  likewise  would  be 
necessary  for  attainment  if  EPA  grants 
that  such  areas  have  the  "extension 
period"  to  attain.  EPA  does  now  believe 
that  areas  in  the  OTR  will  need  the  OTC 
LEV  (or  LEV-equivalent)  program  to 
maintain  the  NAAQS  in  the  years  after 
the  section  181(a)(1)  deadlines.  EPA 
therefore  expects  that  the  OTC  LEV  (or 
LEV-equivalent)  program  will  ultimately 
be  necessary  in  those  years  for  such 
areas  that  may  have  longer  under  the 


'^  See  Memorandum  form  Mary  D.  Nichols. 
Assistant  Administrator  for  Air  and  Radiation  :i 
Air  Directors  of  EPA  Regional  Offices,  entitled. 
"Ozone  Attainment  Dates  for  Areas  Affected  bv 
overwhelming  Transport"  (Sept.  1, 1994). 
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forthcoming  transport  policy  to  actually 
attain  the  NAAQS. 

In  addition,  even  if  attainment  dates 
are  not  sxtended  pursuant  to  a  transport 
policy.  EPA  belMves  that  it  may 
t:oni:lude  that  certain  seriotis  areas  in 
the  OTR  will  not  be  able  to  reach 
attainment  by  1999.  nor  to  qualif\'  for 
the  one-year  eaitensiuns  described 
earlier.  Such  areas  would  then  be 
subjwrt  to  "bump  up"  under  section 
181lb)(2)  of  the  Act  and  would  have 
until  2005  (or.  if  sooner,  as 
expeditiously  as  ptacticable)  to  attain 
EPA  believes  that  the  OTC  LEV  (or  LEV- 
equivalenl)  prof^ram  will  ultimately  be 
necessary  to  achieve  reductions  in  the 
period  after  1999  for  any  such  areas  hi 
attain 

B.  Consistency  With  Section  177  of  the 
Clean  Air  Act 

1   Introduction 

Section  184  requires  that  in  reviewing 
the  recommendation  of  the  OTC.  EPA 
must  evaluate  whether  the  additional 
i;ontrol  measures  are  "otherwise 
c;onsistent  with  this  (Actl."  In  general, 
slates,  with  the  exc-eption  of  California, 
are  prohibited  under  section  209(a)  of 
the  Act  from  regulating  emissions  from 
new  motor  vehicles.  However,  section 
1 77  of  the  Act  provides  an  exception 
from  this  prohibition  that  allows  a  state 
which  has  plan  provisions  approved 
under  part  D  of  title  I  of  the  Act  to  adopt 
California's  standards  relating  to  control 
of  emissions  from  new  motor  vehicles 
and  to  take  other  actions  otherwise 
prohibited  under  section  209(a)  if — 

( 1 )  Such  standanls  an  identical  tu  the 

( lulifomia  standards  br  which  a  waiver  ha<i 
Urcn  granted  tor  such  nuxlel  year,  and 

(2)  Caiiforaia  and  such  state  adopt  such 
standards  at  least  two  years  before 
lommencement  of  such  mod*?l  year  (as 
determined  by  re^ulatiuns  of  thu 
Administrator)  Nothing  in  this  section  ur  in 
Title  II  of  tfais  Act  5hall  be  constr-itnl  as 
HUlhorizinKany  njth  state  to  prohiLiit  or 
limit,  duectlv  or  indireOiv.  the  aumufaclun* 
or  sale  of  a  new  mutor  vehicte  or  mutnr 
vehi(.le  enf(in«  that  iscartifiad  tnC^litiimij 
Hs  meeting  Califumia  itMtrifHi  or  to  take 
dn  V  actioa  of  any  kind  to  craate,  or  have  the 
effect  of  craating.  a  motor  vehicle  or  enginr 
different  than  a  motor  vehicle  or  angine 

( ertified  in  Califonua  under  Califomia 
standards  (a  "third  vehicle")  or  otherwisi- 
create  such  a  "third  vehicle". 

42US.C   §7.507. 

Seiiion  177  of  the  Act  provides  the 
only  exception  in  the  Act  from 
preemption  of  state  standards  fur 
control  of  emissions  from  new  motor 
vehicles  under  section  209(a).  The 
control  measures  recomniended  by  the 
OTC  must  therefore  tw  consistent  with 
sec:tion  177.  EPA  noted  m  the  .NPRM 


that  four  aspects  of  the  OTC 
reconimendation  may  impUcate  section 
177ofthe  Acn.  See  59  FR  21735.  First, 
the  OTC  recommends  that  EPA  require 
use  of  California  LEVs  but  specifically 
states  that  adoption  of  California 
reformulated  gasoline  is  not  a  part  of  the 
recommendation.  Second,  the 
recommendation  does  not  require 
inclusion  of  the  ZEV  sales  requirement 
in  any  state  regulations  except  to  the 
extent  the  sales  requirement  is  required 
under  section  177.  Third,  EPA  noted 
that  the  recommendation  did  not 
explicitly  incorporate  California's 
regulations.  Instead,  the 
recommendation  merely  stated  that  the 
OTC  recommended  adoption  of  a  low 
emission  vehicle  program  that  includes 
certain  elements  detailed  in  the 
recommendation,  pursuant  to  the 
requirements  of  section  177.  EPA  also 
noted  that  the  OTC  recommended 
incorporation  of  California's  fleet 
NMOG  standards  and  that  some 
comraenters  believed  incorporation  of 
the  NMOG  standards  was  inconsistent 
with  section  177.  Finally.  EPA 
requested  comments  regarding  whether 
section  177  allows  a  state  to  adopt  a 
California  vehicle  program  in  a  portion 
of  the  state,  rallier  than  the  entire  state. 
This  final  point  is  not  addressed  in  this 
section  of  the  preamble,  but  is 
addressed  in  section  IV-A.2.(c)iii., 
above. 

Since  the  publication  of  the  first 
NPRM.  EPA  has  received  comments 
indicating  that  other  aspects  of  the 
OTC's  recommendation  may  violate 
section  177.  One  commenter  asserted 
that  a  stale's  incorporation  of  the 
California  LEV  program  after  the 
program  is  initiated  in  California  may 
create  a  "third  vehicle"  because  of  the 
operation  of  California's  emissions 
credit  banking  regulations.  Also,  a 
commenter  questioned  whether  a  state 
without  a  current  nonattainment  area  or 
an  approved  state  implementation  plan 
can  impose  the  California  LEV 
requirement 

EPA  today  proposes  to  find  that  the 
OTC's  recommendation  for  EPA  to 
require  implementation  of  the  OTC  LEV 
program  throughout  the  OTR  is 
consistent  with  section  177.  Moreover. 
EPA  proposes  to  find  that 
implementation  of  the  ZEV  sales 
requirement  is  not  necessary  in  order  for 
the  recommendation  to  be  consistent 
with  section  177.  Therefore.  EPA 
proposes  not  to  require  that  states  in  the 
OTR  adopt  the  ZEV  salea  requirement 
Individual  stales  may,  at  their 
discretion,  incrorporate  the  ZEV  sales 
requirements  into  their  programs. 


2.  California  Fuel  Regulations 

EPA  proposes  to  find  that  the  OTC's 
failure  to  include  California's  clean  fuel 
requirements  in  its  recommendation 
does  not  violate  section  177.  EPA 
believes  that  the  failure  to  include  the 
California  fuels  requirements  does  not 
violate  the  requirement  of  section  177 
that  standards  must  be  'identical  to  the 
California  standards  for  which  a  waiver 
has  been  granted  for  such  model  year." 
EPA  also  believes  that  the  lack  of 
California  fuel  requirements  does  not 
violate  the  "third  car  prohibition"  of 
section  177. 

(a)  Identicality  Requirement. 

Both  federal  courts  that  have 
reviewed  the  issue  have  found  that 
failure  of  a  state  to  promulgate 
California's  fuel  regulations  does  not 
violate  the  section  177  requirement  that 
an  adopting  state's  standards  be 
identical  to  California's  standards. 
Motor  Vehicle  Manufacturers 
Association  v.  NYDEC.  17  F.3d  521  (2d 
Cir.  1994)  and  American  Automobile 
Manufacturers  Asaociation  v. 
Greenbaum.  No.  93-10799-MA  (D. 
Mass.  October  27. 1993).  (the  "New 
York  case  "  and  the  "Massachusetts 
case",  respectively).  These  decisions  are 
in  accord  with  EPA's  position  on  this 
matter.  The  Agency  filed  a  brief  as 
amicus  curiae  with  the  Second  Circuit 
in  the  New  York  case,  and  also  filed  a 
later  brief  as  amicus  curiae  in  the  First 
Circuit  on  the  manufacturers'  appeal  in 
the  Massachusetts  case.*^  Both  briefs 
have  been  placed  in  the  docket  for  this 
rulemaking. 

California's  clean  fuel  provisions  were 
not  part  of  California's  waiver 
application  under  section  209.  In  fact, 
state  standards  that  are  related  to  fuel  as 
opposed  to  emissions  of  motor  vehicles, 
are  not  even  governed  by  section  209(a). 
State  fuel  provisions  are  addressed 
separately  in  section  211  of  the  Act. 
which  provides  a  substantially  different 
regime  for  state  fuel  standards.  Under 
section  211.  states  may  regulate  fuels  if 
they  can  demonstrate  to  EPA  that  such 
regulation  is  necessary  to  meet  federal 
air  quality  standards,  except  that 
California  may  regulate  fuel  without 
such  a  demonstration.  Therefore,  as 
California  has  not  asked  for  a  waiver  for 
its  fuel  regulations,  nor  is  it  required  to 
do  so  under  the  Act.  such  standards  are 


•^The  mamifaciurers  Uier  reqiiesied  that  the 
appeal  tie  wittidrawn  with  regard  to  all  issues 
except  one  relating  to  lead-time,  which  is  not  at 
issue  for  EPA's  decision  whether  to  approve  OTC 
recommendation  but  is  discussed  t>elow  in 
connection  with  the  model  year  proposal.  On 
August  3.  1994.  the  First  Circuit  granied  the 
manufactuTBrs'  request  to  wittidraw  their  appeal  on 
these  iumi  lAAt4A  v.  Grrmbaum.  So.  93-2276 
(1st  Cir..  August  3.  19»4.| 


not  "standards  *   *   *  for  which  a 
waiver  has  been  granted"  and  thus  are 
not  subject  to  the  identicality  provisions 
of  sedion  177.  Were  the  Agency  to  find 
that  states  must  also  adopt  California's 
fuel  standards  to  meet  the  section  177 
identicality  requirements,  then  every 
state  wishing  to  adopt  California's  motor 
vehicle  standards  would  be  required  to 
meet  not  only  the  requirements  of 
section  177  but  also  the  requirements  of 
section  211,  so  that  it  could 
simultaneously  adopt  associated  fuel 
controls.  EPA  believes  that  this  would 
be  an  incorrect  interpretation  of  the  Act, 
given  the  structure  of  the  Act  and  its 
explicit  differentiation  between  vehicle 
and  fuel  requirements.  For  the  reasons 
provided  in  this  notice  and  outlined  by 
EPA  in  its  amicus  curiae  briefs  and  by 
the  courts  in  the  New  York  and 
Massachusetts  cases,  EPA  proposes  to 
find  that  no  conflict  with  section  177 
exists  on  this  point. 

(b)  Third  Vehicle  Prohibition. 

EPA  also  propo.ses  to  find  that  the 
lack  of  a  clean  fuel  requirement  does  not 
violate  the  "third  vehicle"  prohibition 
of  section  177.  Manufacturers  claim  that 
the  difference  in  sulfur  levels  between 
the  fuels  sold  in  California  and  the 
northeast  would  cause  deleterious 
effects  on  emission  control  sy.stems  on 
California  LEV  vehicles,  which  would 
require  certain  design  changes  to 
manage  these  effects.  This,  they  claim, 
would  require  them  to  manufacture 
vehicles  for  the  OTR  that  would  differ 
from  the  vehicles  they  expect  to  sell  for 
California,  and  would  thus  violate 
section  177's  "third  vehicle" 
prohibition. 

The  manufacturers'  arguments  fail  on 
several  grounds.  First,  nothing  in  the 
OTC  recommendation  requires  any 
manufacturer  to  produce  any  vehicle 
differtiiit  from  a  California  certified 
vehicle.  In  fact,  the  OTC 
recommendation  would  require  that  any 
new  car  sold  in  the  OTR  be  a  California- 
certified  vehicle.  Manufacturers  are  free 
to  sell  cars  in  the  OTC  that  are  identical 
to  those  sold  in  California.  Any  design 
changes  made  by  manufacturers  would 
result  from  a  manufacturer's  voluntary 
decision  to  effect  such  a  change.  There 
is  no  third  vehicle  violation  where  a 
manufacturer  voluntarily  decides  to  sell 
a  third  vehicle  in  a  state  other  than 
California.  The  court  of  appeals  in  the 
New  York  case,  responding  to  a  similar 
"third  car"  challenge  by  manufacturers 
regarding  ZEVs,  found  that  whatever 
design  change  "the  manufacturers 
choose  to  install  on  cars  sold  in  New 
York  is  a  marketing  choice  of  theirs  and 
not  a  requirement  imposed  by  the 
(state)."  MVMA,  17  F.3d  at  538. 


Second,  the  "third  vehicle 
prohibition"  should  not  be  read  to  apply 
to  every  design  change,  regardless  of  its 
nature  or  scope.  Section  177  uses  the 
phrase  "third  vehicle"  to  refer  to  "a 
motor  vehicle  or  motor  vehicle  engine 
different  than  a  motor  vehicle  or  engine 
certified  in  California  under  California 
standards."  This  statutory  language 
indicates  that  its  meaning  is  tied  to  the 
concept  of  emission  certification,  i.e. 
that  "third  vehicle"  should  be  read  to 
refer  to  design  changes  needed  to  meet 
certification  requirements.  This  reading 
is  consistent  with  the  purpose  of  the 
third  vehicle  prohibition,  which  is  to 
reinforce  the  identicality  requirement  by 
prohibiting  a  state  from  administering 
standards  identical  to  California's  in  a 
way  that  actually  requires  conformance 
to  more  stringent  standards. 

The  term  "third  vehicle  "  itself 
suggests  it  should  be  so  limited.  It 
presumes  the  existence  of  "first 
vehicles"  and  "second  vehicles" 
(vehicles  that  meet  federal  and 
California  standards,  respectively). 
Congress  was  plainly  aware  that  "first 
vehicles"  include  vehicles  with  widely 
differing  physical  characteristics.  For 
example,  "first  vehicles"  include  cars 
both  with  and  without  rear-window 
defrosters.  This  makes  it  clear  that 
vehicles  may  contain  minor  differences 
in  design  that  are  unnecessary  to  meet 
emission  standards  without  creating 
"third  vehicles."  The  legislative  history 
of  section  177  confirms  that  the  "third 
vehicle  prohibition"  does  not  require 
physical  identicality  of  vehicles  and 
that  design  changes  would  not  create  a 
"third  car  violation"  unless  they  create 
an  "undue  burden"  on  manufacturers.""' 
Though  one  manufacturer  has  stated  in 
other  proceedings  that  it  may  need  to 
use  a  different  converter  assembly  (one 
that  is  bohed,  not  welded)  on  vehicles 
sold  in  the  OTR,  the  manuiccturers  have 
not  provided  evidence  indicating  that 
significant  design  changes  creating  an 
"undue  burden"  are  required  to 
implement  the  OTC  LEV  program 
without  California  fuels. 

3.  ZEV  Sales  Requirement 

EPA  proposes  to  find  today  that  the 
ZEV  sales  requirement  is  not  required  to 
ensure  consistency  with  section  177. 
Therefore,  as  the  OTC  requested 
inclusion  of  the  ZEV  sales  requirement 
only  "to  the  extent  that  a  Zero  Emission 
Vehicle  sales  requirement  must  be  a 
component  of  a  LEV  program  adopted 


under  Section  177,"  EPA  proposes  to 
approve  the  OTC  recommendation 
without  the  ZEV  sales  requirement. 
Individual  states  within  the  OTC  may  at 
their  option  include  such  a  requirement 
in  the  programs  they  adopt." 

As  EPA  discussed  in  the  NPRM,  the 
first  question  presented  by  this  issue  is 
whether  the  ZEV  sales  requirement  is  a 
"standard  relating  to  control  of 
emissions."  See  59  FR  at  21735.  EPA 
initially  determined,  in  letters  sent  to 
New  York  and  Virginia  state  officials  on 
January  7, 1993,  that  the  ZEV  sales 
requirement  is  not  a  standard,  based  on 
the  belief  that  it  had  no  direct  effect  on 
emissions  associated  with  the  LEV 
program,  given  the  existence  of  the 
NMOG  fleet  average  requirement.  EPA 
stated:  "The  ZEV  sales  mandate  simply 
limits  the  flexibility  otherwise  accorded 
manufacturers  to  choose  the  mix  of 
vehicles  produced  to  meet  the  NMOG 
fleet  average  requirement."  Id. 
Therefore,  as  EPA  found  that  the  ZEV 
sales  mandate  did  not  limit  the  quantity, 
rate  or  concentration  of  NMOG 
emissions,  EPA  stated  that  the  mandate 
was  not  an  emission  standard,  but 
instead  was  an  accompanying 
enforcement  procedure.  In  fact,  the  OTC 
stated  in  documents  accompanying  its 
recommendation  that  the  ZEV  sales 
mandate  is  an  accompanying 
enforcement  procedure  and  is  not 
required  by  section  177. 

Indeed,  the  ZEV  sales  requirement 
does  not  require  that  overall  tailpipe 
emissions  o/NMOG  from  California 
vehicles  be  any  lower  than  they  would 
have  been  in  the  absence  of  the  sales 
requirement.  The  amount  of  NMOG 
tailpipe  emissions  produced  by  such 
vehicles  is  controlled  by  the  NMOG 
fleet  average  requirement,  not  the  sales 
mandate.  However,  current  EPA  data 
indicates  that  the  ZEV  sales  requirement 
clearly  will  have  a  beneficial  effect  on 
emissions  of  evaporative  hydrocarbons 
and  tailpipe  emissions  of  NOx  from 
vehicles  in  the  LEV  program. 

Therefore,  it  appears  that  the 
determination  of  whether  the  ZEV 
mandate  is  a  "standard"  must  be  based 
on  other  factors.  An  argument  that  the 
ZEV  sales  requirement  is  not  an 
emission  standard  would  be  based  on 
the  presumption  that  "standards"  are 


"'See  136  Cong.  Rec.  at  S16976  (Oct.  27,  1990) 
(report  appended  to  the  remarks  of  Senator  Baucus: 
136  Cong.  Rec.  at  S16903  (Oct.  27. 1990)  (Exhibit 
1  to  remarks  of  Senator  Mitchell);  136  Cong.  Rec. 
at  S16954  (Oct.  27.  1990)  (statement  of  Senator 
Chafee). 


"The  OTC  recommendation  explicitly 
recommended  that  individual  states  within  the  OTR 
be  allowed  to  implement  the  ZEV  sales  mand<iie  if 
they  so  choose.  EPA  t>elieves  that  incorporation  of 
the  ZEV  sales  rtundate  into  a  state's  L£V  program 
is  not  inconsistent  with  the  requirements  of  seciiun 
177.  The  court  of  appeals  in  the  New  York  case 
similarly  found  that  New  York's  incorporation  of 
the  ZEV  sales  mandate  did  not  violate  section  I77's 
prohibition  on  sales  limitations  on  California- 
certified  vehicles  or  section  177's  "third  vehicle 
prohibition." 
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only  the  numerical  limits  placed  on 
sourt:es  restricting  mBuaneat  of 
particular  pollulants.  This  argiunent  is 
similar  to  certain  language  found  in 
Motor  and  Equipment  Manufacturen 
Association  v.  EPA  (MEMA).  627  F  2d 
1095  (D.C  Cir.  1979)  the  only 
significant  court  case  to  directly  dtfal 
with  the  term  "standard"  in  the  context 
of  the  Act's  motor  ▼ehicle  emission 
program.  EPA  ai^ued  in  that  case  that 
the  term  "standard"  referred  to  "a 
numerical  value  setting  the  quantitative 
level  of  permitted  emissions  of 
pollutants  by  a  new  motor  vehicle."  IJ 
at  1111.  The  court  oeithAr  adopted  this 
dennition  nor  did  it  take  issue  with 
FPA's  definition.  The  court  did  state 
that  the  legislative  hi.story  "indicalM 
that  Congress  intended  the  word 
standards'  to  mean  quantitative  levels 
of  emissions  rather  than  regulations 
involving  c»rtifii:ation  or  in-use 
maintenance  restnctioos  "  (emphasis 
added).  Id  ai  1112.  The  court  also  cited 
Adamo  Wncking  Co.  v.  United  States. 
434  U.S.  275.286,  98  S.Q.  566.  573 
(1978).  in  which  the  Supreme  Court 
took  a  very  narruw  view  of  the  term 
"emission  stand.irds."  stating  that  it 
only  applied  to    a  quantitative  level.  ' 
not  to  work  practice  standards.  [Adawo 
was  later  overruled  legislatively  twice 
by  Congress.  Congress  First  revised 
section  112  in  1  a 78  and  Congress  then 
revised  section  3U2  in  1990  to  ensure 
that  EPA  used  a  more  expansive 
dennition  of  "emission  standard") 
Flowever.  this  approach  has  some 
disadvantages.  First,  it  divorces  the  term 
"emission  st  1     '      '  '  from  a<:tual 
emission  rev!  .  Without  a  mandate 

to  sell  cJeaner  cars,  there  is  no 
enforceable  benefit  to  having  numerical 
emission  "standards"  for  those  cars.  In 
addition,  it  can  be  argued  that  sales 
requirements  do  "relate  to  the  control  of 
emissions  from  new  motor  vehicles." 
Moreover,  such  a  determination  may 
have  implications  for  other 
rtKjuirements  in  the  LEV  program  and 
other  programs,  particularly 
requirements  that  incliule  averaging. 
banking  and  tiadijig.  rvquirement.s  thjt 
include  fleet  averaging,  and 
requirements  where  a  phase-in  is  used 
(If  a  phase-in  is  not  a  standard,  could  a 
state  require  0%  (or  100%)  compliance, 
instf.ul  of  partial  compliance,  with  a 
standard  being  phased  in  over  time') 
Moreover,  the  court  m  ^fE^iA  stated 
that  the  "oaly  speries  of  emissions 
control  regulation  which  directly 
addresses  air  quality  is  a  standard."  Id 
at  1113.  This  language  seems  consistent 
with  a  determination  that  the  term 
"standards"  includes  sales  requiraments 
ttecause  without  a  sales  requirement,  a 


numerical  limitation  on  emissions  from 
a  type  of  vehicle  by  itself  has  no  effect 
on  air  quality 

As  discussed  below.  EPA  believes  that 
it  need  not  reach  a  decision  on  this 
issue  at  this  time.  However,  EPA 
requests  comment  on  whether  it  is 
appropriate  in  the  conte.xt  of  this 
proceeding  to  decide  this  issue. 

Rct^'ardless  of  whether  EPA  were  to 
find  that  the  ZEV  sales  requirement  is 
a  standard.  EPA  believes  that 
incorporation  of  the  sales  requirement  is 
not  required  for  the  OTC-LEV  program 
to  meet  the  requirements  for  identicality 
under  section  177.  Section  177  allows  a 
state  to  adopt  and  enforce  "for  any 
model  year  standards  relating  to  control 
of  emissions  from  new  motor  vehicles 
and  •   •   •  engines  •   *   •  if  other  such 
standards  are  identical  to  the  California 
standards  for  which  a  waiver  has  t)een 
granted  for  such  model  year." 

EPA  believes  that  section  177  should 
not  be  read  to  require  that  once  a  state 
has  promulgated  one  California 
standard  for  a  particular  model,  the  state 
must  adopt  all  of  California's  standards 
relating  to  the  control  of  emissions  from 
all  types  of  motor  vehicles  for  that 
model  year.  The  Language  of  section  177 
does  not  require  adoption  of  all 
California  standards  for  a  given  model 
year.  Section  177  requires  only  that  if  a 
state  adopts  motor  vehicle  standards, 
such  standards  must  be  identical  to 
California  standards.  Therefore,  the 
identicality  requirement  only 
necessitates  that  the  specific  standards 
adopted  by  the  state  be  identical  to  the 
comparable  California  standards.  As 
long  as  the  state  adopts  all  standards 
that  are  necessary  to  implement  a 
particular  California  vehicle  program.'- 
and  OS  long  as  the  stale  adopts  all 
standards  necessitated  by  the  other 
requirements  of  section  177  (eg.,  the 
state  must  not  prevent  a  California- 
certified  car  from  being  sold  in  the  state 
and  must  not  create  a  "third  car"),  the 
state  need  not  adopt  other  standards 
that  are  not  integral  to  the  particular 
program  being  adopted. 

Thu.s.  as  discussed  in  fhe  NPRM.  EPA 
believes  that  adoption  of  the  Cahfomia 
LEV  program  does  not  ret^uire  adoption 
of  the  California  heavy-duty  engine 
program.  Similarly.  EPA  believes  that 
section  1 77  does  not  require  a  state  to 
promulgate  standards  that  are  clearly 
segregable  from  one  another. 


'''  EPA  bcliavM  that  all  standard*  applicabi*  to  a 
Mgr«(Mat>l«  prograni  imnt  ba  iiBpianMMarf  in  order 
to  •••«■•  thai  tpaciRc  »»hk.l—  laoaiwd  bf  a 
particular  prof(r«n>  ara »obtacr  to Uta  mow 
emisMooi  taquirnnaots  (a.g.  a  •macmiid  not  adopt 
only  Califamia  •  NMOG  ilaadarda  lor  a  I.EV 
without  adopting  the  NOk  and  CO  ttandards.) 


EPA  believes  that  the  ZEV  sales 
requirement  is  clearly  segregable  from 
the  rest  of  the  LEV  program.  The  LEV 
program  is  essentially  comprised  of 
several  requirements  limiting  the 
quantity  of  emissions  that  may  be 
emitted  from  particular  types  of  vehicles 
(e.g.  TLEVs.  LEVs)  and  two 
requirements  mandating  sales  of  such 
vehicles.  The  first  is  the  NMOG  fleet 
average.  The  second  is  the  ZEV  sales 
requirement.  Without  implementation 
of  either  of  these  mandates,  the 
requirements  defining  emission  levels 
for  types  of  vehicles  are  basically 
unenforceable  because,  unlike  more 
traditional  motor  vehicle  emission 
programs,  the  LEV  program  separates 
emission  levels  from  mandates  to  buy 
vehicles  meeting  such  emission  levels. 
In  other  words,  a  statute  defining  the 
levels  one  must  meet  for  a  vehicle  to  be 
called  a  low  emission  vehicle  may  have 
little  enforceable  emissions  value, 
unless  there  is  an  enforceable 
requirement  to  manufacture  such  a 
vehicle.  The  NMOG  fleet  average  is  the 
central  provision  of  the  LEV  program  to 
require  manufacture  of  the  low  emission 
vehicles  in  the  program  and  to  obtain 
enforceable  emission  reductions  from 
such  vehicles.  The  ZEV  sales 
requirement,  on  the  other  hand,  is  a 
technology  requirement  essentially 
designed  to  ensure  the  manufacture  of 
technology-forcing  vehicles.  It  is 
designed  to  create  a  new  generation  of 
vehicles.  As  noted  previously,  however, 
the  ZEV  sales  mandate  also  provides 
NMOG  evaporative  and  tailpipe  NOx 
emissions  reduction  benefits  separate 
and  distinct  from  the  NMOG  fleet 
average  requirement. 

Though  the  two  mandates  are 
complementary,  they  are  not  essential 
for  one  another.  The  designs  of  the 
vehicles  in  the  LEV  program  will  be 
based  on  the  emission  levels  that 
manufacturers  must  meet.  The  mandates 
merely  tell  the  manufacturers  how  many 
vehicles  of  each  type  must  be  built. 
Each  mandate  creates  a  fully  functional 
and  enforceable  motor  vehicle 
emissions  program.  Therefore.  EPA 
believes  that  a  LEV  program  designed  to 
reduce  emissions  in  the  northeast  that 
includes  the  NMOG  fleet  average  may, 
but  need  not.  include  the  ZEV  sales 
requirement. 

tPA  continues  to  request  comment  on 
whether  state  incorporation  of  the  ZEV 
sales  requirement  is  necessary  to  satisfy 
the  identicaUty  requirement  of  section 
177. 

4.  Incorporation  of  Minor  Provisions  of 
the  California  LEV  Program 

The  OTCs  initial  recommendation  to 
EPA  does  not  specifically  identify  every 


component  of  the  California  LEV 
program  that  it  intends  to  incorporate 
into  the  OTC  LEV  program;  nor  does  the 
recommendation  include  proposed 
regulations.  Instead  the 
recommendation  identifies  the  main 
elements  of  the  OTC  LEV  program  and 
the  timeframe  for  the  regulations. 

EPA  believes  that  the  implicit  intent 
of  the  recommendation  was 
incorporation  of  emission  standards  that 
were  identical  to  the  California  LEV 
program  and  incorporation  of  all 
provisions  of  California's  LEV  program 
necessary  to  ensure  consistency  with 
section  177  for  1999  and  later  model 
year  passenger  cars  and  light-duty 
trucks  (0-5750  pounds  loaded  vehicle 
weight).  This  intent  is  evidenced  by  the 
implicit  language  of  the 
recommendation.  The  recommendation 
specifically  notes  that  the  OTC  LEV 
program  is  to  be  applied  "[plursuant  to 
the  requirements  of  section  177."  EPA 
believes  that  the  listing  of  the  most 
important  provisions  of  the  California 
LEV  program  to  be  incorporated  was  not 
meant  to  imply  the  exclusion  of  other 
provisions  necessary  to  ensure 
consistency  with  section  177.  The 
recommendation  adopted  the  OTC  LEV 
program  "including"  the  listed 
provisions,  implying  that  other 
provisions  would  also  be  included. 

EPA's  interpretation  of  the  petition  is 
further  supported  by  the  Response  to 
Comments  document  submitted  with 
the  recommendation  (and  in  the 
docket),  which  clearly  states,  at  page  27, 
that  the  recommendation  has  been  made 
consistent  with  section  177  and  184  of 
the  Act.  The  Response  to  Comments 
document  also  notes,  at  pages  6  and  33, 
that  the  provisions  of  the  recommended 
program  were  constrained  by  section 
177's  identicality  requirement.  Another 
indication  that  the  OTC  clearly  intended 
the  program  to  be  consistent  with 
section  177  is  the  fact  that  the 
recommendation  requests  incorporation 
of  the  ZEV  sales  requirement  only  to  the 
extent  it  is  required  for  consistency. 
Thus,  the  OTC  was  willing  to  include 
this  controversial  provision  if 
consistency  depended  on  its  inclusion. 

Moreover,  the  Executive  Director  of 
the  OTC.  Bruce  Carhart,  stated 
explicitly,  in  an  April  15. 1994  letter 
responding  to  an  EPA  inquiry,  that  the 
OTCs  "intention  is  to  maintain 
identicality  with  California  as  required 
by  the  Clean  Air  Act."  Mr.  Carhart  also 
indicated  that  the  OTC  intended  to 
incorporate  secondary  provisions  in 
California's  LEV  program  into  the  OTC 
LEV  program.  EPA  believes  that  it  is 
appropriate  to  use  this  letter  as  further 
evidence  of  the  intent  of  the 
Commission.  Where  there  is  ambiguity 


in  the  OTC  petition.  EPA  does  not 
believe  that  its  ability  to  review  the  OTC 
recommendation  is  limited  to 
examining  the  explicit  language  of  the 
recommendation.  Certainly,  EPA 
approval  of  the  recommendation  cannot 
include  provisions  that  were  not 
contemplated  by  the  recommendation 
and  do  not  naturally  arise  from  the  face 
of  the  recommendation.  However, 
where  the  recommendation  is 
ambiguous  regarding  a  certain  point, 
EPA  believes  that,  consistent  with  its 
requirement  to  consult  with  the 
Commission,  it  may  request  clarification 
of  the  OTC  petition. 

Further,  under  §  184(c)(3).  if  EPA 
must  interpret  a  recommendation  in  a 
certain  way  in  order  to  ensure 
consistency  with  the  Act,  and  such  an 
interpretation  is  not  inconsistent  with 
the  language  of  the  recommendation, 
then  EPA  is  constrained  to  use  that 
interpretation. 

For  these  reasons,  EPA  interprets  the 
recommendation  to  require  emission 
standards  identical  to  California's  LEV 
standards  and  to  require  promulgation 
of  provisions  that  ensure  consistency 
with  section  177. 

A  commenter  notes  that  the  OTC 
recommendation  for  the  NMOG 
standard  is  not  consistent  with 
California's  NMOG  standard  for  light- 
duty  trucks  3751-5750  lbs.  This  appears 
to  have  been  an  oversight  on  the  part  of 
the  OTC.  As  the  letter  from  Mr.  Carhart 
shows,  the  OTC  intended  separate  fleet 
averages  for  both  classes  of  light-duty 
vehicles.  Consistent  with  the  discussion 
above,  EPA  interprets  the 
recommendation  to  recommend  NMOG 
fleet  averages  identical  to  California's 
NMOG  averages  for  light-duty  vehicles 
0-3750  lbs.  and  for  light-duty  vehicles 
3751-5750  lbs. 

EPA  does  not  intend  at  this  time  to 
delineate  each  portion  of  the  California 
LEV  program  that  is  required  for 
satisfaction  of  the  requirements  of 
section  177.  Such  determinations  will 
be  made  in  the  review  of  each  state  plan 
or  in  guidance  to  be  issued  by  EPA  later. 
However,  EPA  notes  that  the  April  15 
letter  from  Bruce  Carhart  stated  that  the 
following  specific  portions  of  the 
program  have  been  included  in  the  OTC 
recommendation:  The  NMOG  banking 
and  trading  provisions,  the  relevant 
exemptions  for  small  and  intermediate 
manufacturers,  provisions  for  hybrid 
electric  vehicles.'^  and  reactivity 


adjustment  factors  as  necessary  for 
California  certification. 

5.  The  NMOG  Fleet  Average 

As  discussed  in  the  April  26, 1994 
NPRM,  EPA  believes  that  the  OTC's 
incorporation  of  the  NMOG  fleet  average 
does  not  violate  section  177.  Even  if  the 
identicality  provision  of  section  177 
does  not  require  inclusion  of  the  NMOG 
fleet  average,  manufacturers  have 
provided  no  clear  argument  regarding 
why  inclusion  of  the  NMOG  average, 
which  is  identical  to  the  NMOG  average 
promulgated  by  California,  violates 
section  177.  Given  that  identicality  with 
California  standards  is  a  primary  goal  of 
section  177.  any  argument  that  such  an 
identical  provision  is  forbidden  by 
section  177  is  dubious  on  its  face. 
Section  177  was  designed  to  provide 
manufacturers  with  assurance  that  they 
would  not  be  forced  to  produce  several 
different  types  of  vehicles  to  comply 
with  different  state  emission  standards. 
Manufacture.^s  have  provided  no 
evidence  that  incorporation  of  the 
NMOG  fieet  average  will  in  any  way 
cause  manufacturers  to  produce 
different  vehicles  than  those  certified 
for  use  in  California. 

Moreover,  as  the  Second  Circuit 
articulated  in  the  New  York  case  in  the 
context  of  the  ZEV  sales  requirement, 
the  fleet  average  requirement  does  not 
violate  the  requirement  of  section  177 
that  states  shall  not  prohibit  the  sale  of 
California  cars.  While  the  NMOG 
average  requires  that  a  certain  number 
of  lower-emitting  vehicles  must  be  sold 
in  a  state  to  assure  compliance,  it  does 
not  prevent  any  California-certified  car 
from  being  sold.  Moreover,  as  the 
Second  Circuit  realized,  a  finding  that 
the  fleet  average  violated  section  177 
would  in  effect  nullify  section  177  for 
all  practical  purposes  with  regard  to  the 
LEV  program  and  any  other  program 
that  uses  any  sort  of  averaging  or  other 
flexible  approach. 

EPA  believes  that  it  may  be 
appropriate  for  the  states  in  the  OTC  to 
enforce  the  NMOG  fleet  average 
provisions  through  a  regionwide 
averaging  system.  EPA  has  received 
comments  supporting  such  an 
enforcement  program.  EPA  intends  to 
issue  guidance  after  this 
recommendation  is  approved  (if  it  is 
finally  approved)  addressing  the  legal 
and  policy  issues  implicated  by  such  a 
program. 


'^ CURB'S  L£V  prograin  provides  for  the 
development  and  use  of  hybrid  electric  vehicles 
(HEVs)  as  part  of  {he  LEV  fleet  in  California.  HEVs 
are  expected  to  incorporate  an  electric  motor  and 
an  auxiliary  power  unit,  such  as  a  combustion 
engine,  to  allow  for  the  efficient  operation  of  the 
vehicle's  propulsion  system  as  well  as  its  other 


systems,  like  lighting.  C.\RB  provides  for  three 
different  classifications  of  HEVs  in  its  statutory 
formula  used  to  calculate  a  manufacturer's  fleet 
average  NMOG  value.  Additionally.  HEVs  are  tested 
differently  from  LEVs.  See  Title  13.  California  Code 
of  Regulations,  section  1960.1  el.  seq. 
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6.  Averaging.  Banking,  and  Trading 

One  commenter  noted  that  as 
Cnlifomia's  LEV  program  includes  a 
banking  program  ami.  as  California's 
LEV  program  will  start  prior  lo  model 
year  1999.  when  the  slate  programs 
under  the  OTC  recommendation  wouM 
t)tY,in.  a  manufaijtiirer  may  have  banked 
irt'dits  under  the  Giiiforaia  program  by 
the  time  the  1999  model  yoar  begins. 

EPA  does  not  belies  e  this  raises  any 
question  regarding  consistency  with 
section  177.  Oiue  ajviin.  lh«  state 
regulations  do  not  r^/^uire  the 
manufacture  of  a  "third  vehicle";  nor  do 
they  prevent  the  sale  ot  C^ilifornia 
( ertified  vehicles  in  the  state,  though  a 
slightly  diffHrcnl  mix  of  vehic!>^s  mi^ht 
be  required  in  the  first  motlel  year  for 
a  manufacturer  who  takes  advantage  of 
California's  banking  program.  This 
amounts  to  a  business  derision  by  the 
manufacturer,  and  it  does  not  create  any 
inconsistency.  Moreover,  a 
determination  that  such  a  situation 
would  be  inconsistent  with  section  177 
would  render  section  177  a  nullity  for 
any  program  that  mi  hides  banking. 
be<:ause  section  177's  lead  time 
requirements  make  it  very  difficult  for 
1  their  programs  .It  the 
ilifornia  begins  its  program 

7.  Applicability  of  Section  177  in  States 
Without  Plan  Provisions  Approved 
Under  Part  D 

A  comment  notes  that  section  177 
applies  only  to  states  with  plan 
provisions  approved  under  part  D.  All 
states  in  the  OTR  have  such  approved 
plan  provisions.  All  states  except  for 
Vermont  currently  contain 
nunattainment  areas  with  assoiiated 
plans.  Vermont  has  approved  plan 
provisions  approved  under  part  D 
relnt.   '  "  '  .  :  ittainment 

frol.  .i  .'i2  2;t70(c)(l()). 

V.  SIP  Call 

A.  Explanation  of  Proposed  SIP  Call 

EPA  recognizes  that  the  timing  of  its 
attion  is  critical  for  the  states'  SIP 
planning  purposes.  EPA  intends  to  take 
final  action  on  the  OTC's  LEV 
recommendation  in  Novemb«ir  1994. 
Under  section  184(c)(.5).  EPA  is  to  issue 
a  SIP  call  under  section  llU(k)(!)|  upon 
approval.  EPA  intends  that  final  action 
approving  the  OTC  recommendation 
would  also  entail  the  SIP  call  under 
section  110(k)(5).  thus  triggering  the 
states'  obligation  to  submit  SIP  revisions 
to  include  the  OTC  LEV  (or  LEV- 
eijuivalent)  program  within  one  year,  or 
in  November  1995.  Under  any 
circumstances,  and  regardless  of  EPA's 
final  a<:tion  on  the  OTC  l£V 
recommendation,  the  states  are  not 


precluded  from  adopting  and  submitting 
a  LEV  SIP  revision  at  any  time 
consistent  with  sections  177  and  209  of 
the  Act,  as  they  have  always  had  the 
independent  authority  to  do. 

EPA  recognizes,  however,  that  it  is 
possible  an  alternative  program  could  be 
promulgated  in  the  future  that  would 
achieve  equivalent  emissions  reductions 
from  new  motor  vehicles.  Logically, 
such  on  alternative  program  that 
achieves  the  emission  reductions  the 
OTC  LEV  program  would  achieve,  could 
render  the  OTC  LEV  program  no  longer 
necessary.  States  could  then  decide 
whether  to  give  auto  manufacturers  the 
choice  of  meeting  either  OTC  LEV 
standards  or  the  alternative  federal 
program  standards.  The  alternative 
program  would  create  emissions 
standards  applicable  to  new  motor 
vehicles  that  automobile  manufacturers 
could,  at  their  option,  opt  for  EPA  to 
apply  to  their  new  motor  vehicles.  EPA 
expects  that,  as  long  as  issues  pertaining 
to  the  enforceability  of  such  standards 
can  be  resolved,  such  alternative  federal 
standards  could  result  in  emissions 
benefits  in  the  OTR  equivalent  lo  those 
that  would  result  from  the  OTC  LEV 
program. 

EPA  is  currently  working  with  the 
federally  chartered  Clean  Air  Act 
Advisory  Committee  (and  a 
subcommittee  created  to  consider  this 
topic)  to  allow  for  the  possibility  of  such 
an  alternative  program  that  is  in  the 
interest  of  stakeholders  and  the  public 
at  large.  EPA  expects  to  obtain  the 
advice  of  the  Clean  Air  Act  Advisory 
Committee  considering  issues  related  to 
such  a  program  during  the  fall  of  1994. 
Thereafter,  if  there  is  reason  to  proceed. 
EPA  would  undertake  a  notice-and- 
cnmment  rulemaking  to  establish  the 
alternative  federal  standards  program, 
and  to  promulgate  such  stnn'iards  early 
in  1995.  EPA  expe<ns  that  it  will  provide 
a  period  of  time  following  promulgation 
for  the  automakers  to  de<;ide  whether  to 
opt  into  the  alternative  federal  standards 
program.  Under  a  st:heme  EPA  might 
consider,  once  automobile 
manufacturers  opt  into  this  voluntary 
program,  they  would  be  subjeii  to  all 
provisions  of  the  Act  and  its 
implementing  regulations  (particularly 
provisions  relating  to  EPA  enforcement 
of  standards)  that  apply  to  other 
mandatory  standards  currently 
applicable  to  such  vehicles.  EPA 
believes  that,  in  this  manner,  it  can 
establish  on  alternative  mechanism  to 
achieve  emissions  reductions  from  new 
motor  vehicles  equivalent  to  those  that 
the  OTC  LEV  program  would  achieve  in 
the  OTR.  The  alternative  rulemaking 
would  need  to  address  a  number  of 
questions,  including  whether  auto 


companies  should  be  able  to  opt  out  of 
the  program  once  they  have  opted  in. 
whether  states  should  give  up  their 
opportunity  to  adopt  or  enforce  the 
California  LEV  program  under  section 
177.  and  whether  a  consent  decree 
addressing  certain  discrete  issues  would 
be  useful. 

EPA's  proposed  SIP  call  requiring  the 
OTR  states  to  submit  SIP  revisions 
keeps  open  the  option  of  an  alternative 
federal  program  while  ensuring  that 
necessary  emission  reductions  are  not 
delayed.  Under  EPA's  proposed  SIP  call, 
each  state  would  be  required  to  submit 
the  OTC  LEV  program  as  a  SIP  revision, 
but  the  program  could  allow  auto 
manufacturers  either  to  comply  with  the 
OTC  LEV  standards  or  to  opt  into  and 
comply  with  EPA  promulgated 
alternative  standards,  if  such  standards 
are  developed.  The  states'  regulations 
could  provide  that  the  LEV  program 
would  not  apply  to  auto  manufactureris 
who  are  subject  to  an  equivalent  federal 
program.  The  states'  SIP  revisions 
would  have  to  limit  this  exception  to 
automakers  subject  to  an  alternative 
federal  program  that  EPA  has 
promulgated  as  equivalent  to  the  OTC 
LEV  program.  EPA  would  address  the 
criteria  for  its  determination  of 
equivalence  in  any  alternative  federal 
standards  rulemaking.  Under  this 
approach,  the  automakers  would  not 
necessarily  have  to  forfeit  their  ability  to 
opt  out  when  they  opt  into  the 
alternative  standards  program.  Since  the 
states  would  all  have  to  adopt  and 
submit  an  OTC  LEV  SIP  revision, 
automakers  that  either  do  not  opt  into 
or  later  opt  out  of  the  alternative 
standards  program  would  be  required  lo 
comply  with  the  states'  OTC  LEV 
program. 

It  EPA  approves  the  OTC  petition 
within  the  time  specified  by  the  Act. 
states'  SIP  revisions  would  be  due  in 
November  1995.  If  states  delayed  only 
slightly  in  meeting  this  deadline,  it 
could  result  in  an  inability  to  apply  the 
standards  to  all  vehicles  in  model  year 
1999. 

Another  benefit  of  EPA's  proposed 
approach  is  that  the  automakers  need 
not  all  make  the  same  choice.  Rather, 
automakers  could  independently  choose 
whether  to  achieve  the  necessary 
emissions  reductions  by  opting  into  and 
complying  with  an  equivalent  federal 
program  or  by  complying  with  the  OTC 
LEV  program.  Further,  if  the  automakers 
were  to  attach  any  conditions  to  their 
opt  in  to  a  federal  program  allowing 
them  to  es(.;ape  its  obligations  and  were 
to  trigger  such  an  escape  provision,  they 
would  then  fall  back  to  mandatory 
compliance  with  the  states'  adopted 
OTC  LEV  programs. 


EPA  is  taking  comraent  on  whether,  if 
all  automakers  opted  into  an  alternative 
federal  standards  program  and  did  not 
have  a  right  to  opt  out.  the  states  should 
have  to  adopt  the  OTC  LEV  program 
The  only  benefit  EPA  sees  to  such  an 
approach  is  that  the  states'  LEV  program 
would  then  be  necessary  as  a  "back- 
stop" mechanism  used  solely  to  ensure 
that  the  automakers  would  not  opt  out 
of  the  alternative  standards  program. 

EPA  is  also  considering  another 
approach  that  would  eliminate  the 
burden  of  state  adoption  of  the  OTC 
LEV  program  if  all  the  automakers  opt 
into  an  alternative  federal  program. 
Under  this  second  option,  if  the  Agency 
promulgates  alternative  emissions 
standards  and  auto  manufacturers  opt 
into  that  program  and  commit  not  to  opt 
out.  the  OTC  states'  obligation  to  submit 
OTC  LEV  SIP  revisions  would 
automatically  terminate  as  no  longer 
necessary.  EPA  urges  states  to  respond 
under  either  approach  to  a  final 
approval  with  immediate  action  to 
prepare  to  submit  an  OTC  LEV  SIP 
revision  to  EPA  by  November  1995. 

EPA  recognizes  that  the  states  have 
authority  to  adopt  whatever  measures 
they  clioose  beyond  those  mandated  in 
the  Act  in  order  to  achieve  the  necessary 
emissioiis  reductions.  EPA  is  therefore 
also  proposing  that  it  would  retain 
authority  in  issuing  the  SIP  call  to 
change  its  necessary  determination  and 
withdraw  its  SIP  call  for  those  states 
that  adopt  controls,  including  those 
applicable  to  stationary  and  mobile 
sources,  sufficient  to  comply  with 
section  110(a)(2)(D). 

B.  Legal  Basis  To  Provide  for  Possibility 
of  Alternative  Standards  Program  in  SIP 
Call 

While  EPA  beUeves  that  the  emissions 
reductions  that  the  OTC  LEV  program 
would  achieve  are  necessary,  the 
Agency  recognizes  that  another  program 
to  achieve  equivalent  reductions  from 
the  same  emissions  sources  could 
render  the  OTC  LEV  program 
unnecessary.  But  at  this  juncture  the 
Clean  Air  Act  precludes  EPA  from 
mandating  another  program  modifying 
the  Tier  1  controls  on  new  light-duty 
vehicles  to  achieve  further  emission 
reductions.^*  The  OTCs 


recommendation  specifically  included 
in  its  recitation  clauses  the  OTC's 
expectation  that  EPA  would  evaluate 
alternatives  comparable  to  the  OTC  LEV 
program,  "including  the  program 
presented  by  the  automobile 
manufacturers  with  enhancements." 
Especially  in  light  of  this  statement. 
EPA  believes  it  is  appropriate  to  leave 
open  the  possibility  that  an 
environmentally  equivalent  alternative 
to  OTC  LEV  that  is  mutually  acceptable 
to  the  states  and  automakers  could  be 
developed  that  would  eliminate  any 
need  for  the  states  to  apply  the  OTC 
LEV  standard. 

EPA  believes  that  it  is  legally 
appropriate  for  it  to  specify  in  its  SIP 
call  that  the  consummation  of  an 
alternative  federal  program  that 
achieves  equivalent  environmental 
benefits  could  alter  the  Agency's 
conclusion  regarding  necessity.  Thus, 
the  Agency  believes  it  may  specify 
criteria  in  this  regard  that,  if  satisfied, 
will  terminate  the  states'  obligations 
under  the  SIP  call  to  apply  the  LEV 
standards  to  manufacturers  subject  to  an 
equivalent  alternative  program.  At  the 
same  time.  EPA  does  not  beheve  there 
is  any  reason  to  wait  to  determine 
whether  the  alternative  federal  program 
will  be  consummated  before  issuing  the 
SIP  call  based  on  the  finding  that  the 
OTC  LEV  program  is  necessary.  EPA 
believes  that  additional  new-vehicle 
tailpipe  emission  reductions  achievable 
by  the  OTC  LEV  program  are  necessary. 
EPA  cannot  now  assume,  based  on 
merely  the  prospect  of  an  alternative 
federal  program  and  permanent  opt-in 
by  all  auto  manufacturers,  that  OTC  LEV 
will  become  unnecessary.  Moreover,  as 
explained  earlier.  EPA  believes  it  is 
important  to  act  now  for  several  reasons, 
including  the  statutory  deadline  under 
section  184,  the  statutory  requirement 
that  the  states  provide  two  years  of  lead- 
time  before  they  can  apply  standards 
under  section  177  and  the  length  of  time 
it  takes  for  the  fleet  to  turn  over. 

EPA  believes  it  may  issue  a  SEP  call 
that  would  require  that  states  submit 
SIP  revisions  to  include  the  OTC  LEV 
program,  but  that  would  allow  the  states 
to  accept  compliance  with  an  equivalent 
alternative  program  instead.  Under  this 
option,  as  discussed  above,  the  states' 
obligation  to  submit  the  OTC  LEV 


"Section  209  of  (be  Ad  praentpu  stales  (olher 
than  California]  bvm  8stablisKing  new  motor 
vehicle  emissions  standards,  leaving  such 
regulation  lo  EPA  under  title  D  of  the  Act.  See 
EPA's  earlier  notices  regarding  OTC  LEV.  S9  FR  al 
21734  (April  28. 1994):  59  FR  at  12915  (March  18. 
1994).  or  course,  section  177  of  the  Act  provides 
an  exception  whereby  the  OTC  states  could  adopt 
standards  that  are  identical  to  California's  standard.s 
if  certain  conditions  are  satisfied.  It  is  this 
exception  that  the  OTC  has  relied  upon  in 
recommending  that  EPA  require  the  states  to  adopt 


LEV  slandards  idemical  lo  those  California  adopted 
in  its  1.EV  program.  But  the  states  in  the  OTR 
cannot  establish  alternative  new  motor  vehicle 
emissions  standards  different  from  tnit  equivalent  to 
California's  standards.  Likewise.  Congress  explicitly 
provided  that  EPA  may  not  modify  the  "Tier  1" 
auto  emissions  standards  specified  in  subsections 
202  (aK3HBMii).  (g).  (h).  and  (i)  prior  to  model  vear 
2004,  and  thus  cannot  mandate  an  alternative  that 
would  achiare  equivalent  reductions.  Se<>  59  FR  at 
21 730  (April  26. 1994). 


program  SIP  revision  would  not 
terminate  upon  the  automakers'  opt-in 
to  an  alternative  standards  program. 
This  would  be  necessarj'.  for  example, 
if  EPA  structured  the  alternative 
program  such  that  the  automakers  could 
opt  out  of  it.  Indeed,  the  automakers 
might  insist  that  they  retain  such  an 
"escape"  in  case  any  state  exercised  its 
continuing  authority  under  section  177 
to  adopt  California  standards  not 
consistent  with  the  alternative  federal 
program.  Under  this  structure,  the 
promulgation  of  the  alternative  program 
would  not  guarantee  that  the  OTC  LEV 
program  would  not  be  necessary,  even 
if  all  automakers  were  to  opt  in  initially. 

Rather,  EPA  believes  it  might 
appropriately  conclude  that,  as  to  any 
particular  automaker  that  opts  in  and 
complies  with  the  alternative  program 
for  any  period  of  time,  the  OTC  LEV 
program  would  not  be  necessary  for  that 
automaker  for  that  time.  Thus,  EPA 
believes  it  might  find  the  OTC  LEV 
program  necessary  but  allow  states  to 
withhold  implementation  of  the  OTC 
LEV  standards  for  automakers  that  opt 
into  the  alternative  program  for  as  long 
as  they  remain  in  that  program.  EPA 
believes  this  approach,  too.  fits  squarely 
within  its  authority  under  sections 
184(c)  and  110(k)(5).  That  is.  just  as  EPA 
believes  it  may  take  account  of  the 
possibility  that  an  equivalent  alternative 
program  could  render  OTC  LEV  no 
longer  necessary,  an  equivalent 
alternative  program  could  render  OTC 
LEV  unnecessary  for  particular 
manufacturers  only  for  as  long  as  they 
are  bound  by  that  program.  EPA 
believes  it  may  fashion  its  approach  to 
take  account  of  this,  so  that  the  states 
must  revise  their  SIPs  to  include  the 
necessary  OTC  LEV  program,  but  need 
only  apply  it  to  those  parties  for  whom 
and  when  it  is  "necessary"  in  light  of 
those  parties'  choices.  In  sum.  under 
section  110(k)(5).  EPA  believes  it  may 
require  that  states  revise  their  SIPs  as 
necessary  to  comply  with  section 
110(a)(2)(D),  but  may  allow  states  to 
account  in  such  SIP  revisions  for 
circumstances  where  application  of  the 
standards  may  not  be  necessary. 

C  Sanctions 

Under  section  179(a).  if  EPA  finds 
that  a  state  fails  to  make  a  submission 
required  under  the  Act,  one  of  the 
sanctions  specified  in  section  179(b)  is 
to  apply  unless  the  deficiency  has  been 
corrected  within  18  months  after  EPA's 
finding  of  failure  to  submit  or 
incompleteness  under  section  llO(k). 
Section  179(b)  specifies  two  sanctions 
available  to  the  Administrator: 
Withholding  of  certain  highway  funding 
under  section  179(b)(1):  and  application 
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ut  d  Z.X  utlst^t  ratio  lu  new  or  liiudilitiJ 
stationary  soun:es  of  emission.s  for 
which  a  new  source  review  peniiil  is 
r«^uired  under  part  D  of  title  I. 

EPA  recently  promulgated  finiil 
rexulations  to  implement  se<;tion  179  of 
the  Act.  which  spe<  ifies  sanctions  that 
are  to  apply  where  states  fail  to  make  a 
suhmission  required  under  the  .^^t  See 
59  FR  398;J2  (Auf;  4,  1994),  These 
regulations  sj>ec:ify  the  order  in  which 
these  sanctions  will  apply  in  the  case  of 
state  non-compliance  with  provisions  of 
the  Act.  Th»-  '  '  not. 

however,  ad  ion  of 

sanctions  in  the  rase  of  state  failure  to 
comply  with  a  SIP  call  under  section 
1  lO(k)i.'i)  of  the  Act.  Since  EPA  is 
proposing  a  SIP  call  in  this  rulemaking, 
V.vk  believes  it  is  appropriate  to 
propose  the  order  of  sanctions  for 
purposes  of  failure  to  comply  if  the  .SIP 
(all  is  promulgated  as  a  nnal  regulation. 
KFA  believes  that  the  general  si. heme 
promulgated  for  sanctions  generally 
should  also  apply  here.  Under  that 
scheme.  EPA  will  generally  apply  the 
2:1  offset  sanction  Hrst  and  the  highway 
finding  sanction  se<.ond.  EPA  believes 
the  rationale  for  this  approach  in  the 
sanctions  rule  applies  with  equal  force 
here.  In  addition.  EPA  is  considering 
whether  the  particular  cinrumstances 
here  that  states  must  adopt  the  OTC  LEV 
program  by  January  2,  1996  in  order  to 
comply  with  the  two-year  lead-time 
requirement  prior  to  model  year  1999 
may  merit  acceleration  of  sanctions 
That  is,  EPA  requests  comment  on 
whether  it  should  provide  in  the  final 
rule  that  discretionary  sanctions  under 
'ion  llO(m)  of  the  Act  would  apply 
aning  immediately  upon  a  finding 
of  lailure  to  submit  the  OTC  LEV 
program 

VI.  Delerminalion  of  Model  Year 

A.  Introduction 

EPA  is  proposing  today  to  promulgate 
H'gulations  determining,  for  the 
purposes  of  settion  177  and  Part  A  of 
Title  li  <.f  the  Clean  Air  Act.  the 
definition  of  the  term  "model  voar"  as 
it  applies  to  motor  vehicles  and  motor 
vehicle  engines.  This  determinalion 
should  remove  any  confusion  regarding 
when  a  model  year  commences  under 
section  177  EPA  is  proposing  this 
determination  in  this  SNPRM  bcnause. 
if  EPA  approves  the  OTCs  LEV 
recommendation,  the  OTR  states  will  be 
required  to  adopt  the  LEV  program 
under  the  provisions  of  section  1 77  of 
the  Act.  The  deHnition  of  the  term 
"model  year,"  in  particular,  the  issue  of 
when  a  model  year  begins,  has  been  a 
major  issue  in  the  litigations  that  have 
resulted  from  New  York  and 


.Mdssdctuiselts  s  dttenipls  tu  adopt 
California  LEV  standards  under  seclion 
177.  These  litigations  have  led  to 
considerable  confusion  regarding  when 
a  model  year  commences  under  section 
177.  EPA  intends  to  remove  this 
confusion  by  providing  nationally 
consistent  regulations  providing 
detailed  information  regarding  the  term 

model  year,"  including  when  such 
model  years  commence. 

B  Statutory  and  Regulatory 
Requirements 

Section  177  of  the  Act  provides  that 
any  state  which  has  plan  provisions 
approved  under  part  D  may  adopt  and 
enforce  California  standards  for  any 
model  year  if  such  standards  are 
identical  to  the  California  standards  for 
which  a  waiver  has  been  granted  for 
such  model  year  and  if  California  and 
the  slate  "adopt  such  standards  at  least 
two  years  before  commencement  of  such 
model  year  (as  determined  by 
regulations  of  the  Administrator)." 
Set:tion  202(b)(3)(A)(i)  of  the  Act  defines 
model  year  as  "the  manufacturer's 
annual  production  period  (as 
determined  by  the  Administrator)  which 
includes  January  1  of  such  calendar 
year.  If  the  manufacturer  has  no  annual 
production  period,  the  term  'model 
year'  shall  mean  the  calendar  year  " 
This  definition  of  model  year  is 
repeated  in  regulations  at  40  CFR 
ti  86.082-2  (1992) 

EPA  has  not  promulgated  regulations 
providing  more  specifit;  EPA  rules 
regarding  determination  of  model  year. 
Instead,  EPA  has  historic  ally  relied  on 
Advisory  Circulars  to  clarify  agency 
policy  on  the  determination  of  model 
year  and  has  used  these  policies  and 
definitions  in  the  enforcement  of 
Federal  programs  such  as  vehicle 
certification.  The  first  guidance 
regarding  model  year  was  issued  on 
Man;h  27.  1972  (Mobile  Source 
Pollution  Control  Program  (MSPC) 
Advisory  Circular  6).  This  guidance  was 
revised  by  MSPC  Advisory  Circular  6A 
(September  1. 1972).  The  most  recent 
iteration  of  this  guidance  was  issued  on 
December  31.  1987  (EPA  Office  of 
Mobile  Sources  Advisory  Cin:ular  6B). 

C.  New  York  and  SfasXDcbusetts 
Utigations 

While  Advisory  Circulars  have  been 
an  adequate  mechanism  for  the 
purposes  of  establishing  Agency 
poUcies  and  using  such  policies  for 
enforcement  matters,  the  fact  that  EPA 
relies  on  Advisory  Circulars  in  addition 
to  its  regulations  has  been  an  issue  in 
litigation  challenging  the  adoption  of 
the  California  LEV  program  by  New 
York  and  Massachusetts.  Section  177 


states  that  llie  term  "model  year    sludi 
be  "as  determined  by  regulations  of  the 
Administrator."  In  the  New  York 
litigation  (Motor  Vehicle  Manufacturers 
Association  v.  NYDEC.  17  F.  3d  521  (2d 
Cir.  1994).  the  U.S.  Court  of  Appeals  for 
the  Second  Circuit  determined  that  the 
Advisory  Circulars  were  not  entitled  to 
the  deference  normally  provided  to 
Agency  decisions  under  Chevron  USA. 
Inc.  V.  Natural  Resources  Defense 
Counsel.  467  U.S.  837.  843  (1984).  The 
Second  Circuit  found  that  the  circulars 
were  not  "regulations"  required  under 
section  177  and  were,  in  any  case,  not 
prepared  specifically  to  implement 
section  177.^*  The  court  also  found  that 
application  of  Advisory  Circular  6B  to 
section  177  was  "newly  minted"  for  the 
New  York  litigation,"'  and  thus  was 
entitled  to  little  deference.  The  court 
then  provided  its  own  opinion  regarding 
the  most  appropriate  interpretation  of 
the  term  'model  year"  in  the  section 
177  context,  and  found  that  "absent 
promulgated  EPA  regulations,  "model 
year'  is  best  read  as  applying  on  an 
industry-wide  basis."  Id.,  at  535.  As 
discussed  below,  the  Second  Circuit 
based  its  opinion  on  the  perceived 
practical  problems  that  would  occur  if 
"model  year"  were  defined  by  engine 
family,  rather  than  industry-wide,  given 
the  existence  of  the  NMOG  fleet 
averaging  program,  as  well  as  questions 
regarding  Congressional  intent,  industry 
confusion  and  enforceability. 

In  the  Mas.sachusetts  litigation, 
AAMA  v.  Greenbaum.  No.  93-2276  (1  si 
Cir.  Aug.  3.  1994),  the  First  Circuit 
det:ided  not  to  follow  the  lead  of  the 
Second  Circuit,  and  instead  upheld  the 
EPAs  implementation  of  "model  year,  " 
as  delineated  in  Advisory  Circular  6B 
Id  ,  slip  op.  at  11-24."  However,  the 
First  Circuit  noted  that  an  argument 
could  be  raised  that  the  EPA  Advisory 
Circular  is  owed  no  deference  because 
section  177  specifically  requires  EPA  to 
define  "model  year"  by  regulation,  not 
policy  statements.  The  First  Circuit 
found  that  since  plaintiffs  had  not 
raised  the  argument  in  earlier 
proceedings,  it  was  precluded  from 
raising  the  issue  in  its  appeal. 

Judicial  review  of  this  issue  has  thus 
resulted  in  contrary  results  from  the  two 


"The  .Agpncy  had  filed  an  aniwus  cunoe  bDef  jn 
this  case,  as  well  as  in  (he  Massachusetts  case,  that 
argued  ihal  the  Agency's  decision,  as  delineated  in 
the  AdviMiry  Circulars,  was  entitled  to  Chevron 
defnrence. 

''As  shown  in  the  Massachusetts  case,  disrussrd 
below,  this  determination  was  factually  incorrect. 

"In  so  doing,  the  First  Circuit  noted  that  the 
EPA's  policy  had  not  been  newlv  minted  for  thes<> 
litigations,  but  had  been  issued  in  1967  and  had 
been  applied  to  section  177  in  a  letter  to 
Congressman  lohn  Dingell  (D.  Mich.)  on  March  7. 
1991.  prior  to  litigation. 


courts  of  Appeals  that  have  ruled  on  the 
matter.  However,  while  there  was 
division  in  the  circuit  courts  as  to  the 
final  result,  both  courts  commented  on 
the  lack  of  EPA  regulations  that  define 
model  year  for  the  purpose  of 
determining  compliance  with  section 
177.  Though  EPA  continues  to  believe 
that  the  existing  regulations  and 
Adnsory  Circulars  are  entitled  to 
Chevron  deference,  EPA  is  proposing 
new  regulations  specifying  its  definitior. 
of  model  year  as  that  term  is  used  in 
section  177  of  the  Act  in  an  effort  to 
remove  further  confusion  regarding  this 
issue  and  to  provide  national 
consistency.  EPA  is  also  proposing  to 
apply  these  regulations  to  "model  year" 
as  that  term  is  u.sed  for  regulation  of 
motor  vehicles  under  Part  A  of  Title  II 
of  the  Act.  EPA  is  not  proposing  to 
extend  this  deternriination  at  this  time  to 
regulation  of  nonrcad  engines  and 
vehicles,  which  may  require  somewhat 
different  provisions  for  "model  year." 

D.  Determination  of  Model  Year 

The  determination  EPA  is  proposing 
today  for  implementation  of  section  177 
shall  include  the  regulatory  definition  of 
model  year  as  that  term  has  been 
defined  under  section  202  of  the  Act.  It 
shall  also  include  the  more  specific 
determinations  regarding  model  year, 
including  the  definition  of  "production 
period,"  delineated  in  Advisory  Circular 
63  (Dec.  31,  1987).  This  Advisory 
Circular  addresses  the  duration  of 
model  year,  defines  production  period 
and  provides  information  on  EPA  policy 
concerning  the  duration  and 
applicability  of  certificates  of 
conformity.  It  notes  that  a  specific 
model  year  must  include  January  1  of 
the  calendar  year  for  which  it  is 
designated  and  may  not  include  a 
January  1  of  any  other  calendar  year, 
thus  limiting  the  duration  of  a  model 
year  to  a  calendar  year  plus  364  days, 
in  addition,  Advisory  Circular  68 
defines  "annual  production  period"  for 
any  specific  model  within  an  engine 
family  of  light-duty  vehicles  or  heavy- 
duty  engines  as  beginning  either: 

"(1)  When  such  vehicle  or  engine  is  first 
produced,  or  (2)  on  January  2  of  the  calendar 
year  preceding  the  year  for  which  the  model 
year  is  designated,  whichever  date  is  later. 

The  annual  production  period  ends  either: 
(1 )  when  the  last  such  vehicle  or  engine  is 
produced,  or  (2)  on  December  31  of  the 
calendar  year  for  which  the  model  year  is 
named,  whichever  date  is  sooner." 

EPA  believes  that  the  definitions  of 
"duration  of  model  year"  and 
"production  period  for  specific  models 
within  an  engine  family"  which  are 
contained  in  Advisory  Circular  63  are 
the  appropriate  definitions  to  be  used  to 


determine  compliance  with  section  177 
as  well  as  to  determine  compliance  with 
the  programs  for  which  the  Advisory 
Circular  has  been  used  in  the  past.  EPA 
believes  these  definitions,  and  the  fact 
that  the  production  period  is  based  on 
specific  models  within  engine  families, 
provide  vehicle  manufacturers  the 
maximum  fiexibility  in  terms  of 
adjusting  the  model  year  designation  of 
their  product  line  to  marketing  needs 
and  product  changes.  By  permitting  the 
designation  of  specific  engine  families, 
or  models  within  families,  as  "pull 
ahead"  model  year  families  without 
affecting  the  remainder  of  the  vehicles 
in  the  model  year  they  are  presently 
building,  a  manufacturer  will  be  able, 
for  example,  to  launch  a  new  vehicle  as 
a  1995  model  year  vehicle  while  the 
remainder  of  their  models  are  being 
produced  as  1994  models, 

EPA  also  believes  that  a 
determination  that  modol  year  should 
be  determined  on  a  "model-by-model" 
basis  is  more  appropriate  than  an 
interpretation  that  "model  year  "  should 
begin  at  the  same  time  industrj-wide 
because  the  two-year  lead-time  of 
section  177  is  better  fulfilled  through  a 
"model-by-model"  approach. 
Manufacturers  determine  the  start  date 
for  manufacture  of  vehicle  models  on  a 
model-by-model  basis.  Therefore, 
individual  manufacturers  are  in  the  best 
position  to  determine  when  each  model 
they  produce  in  a  model  year  will  begin 
production.  The  lead-time  provisions  of 
section  177  were  designed  to  give 
manufacturers  sufficient  lead-time  to 
produce  California  vehicles  necessary  to 
meet  the  supply  needs  of  any  state  that 
promulgates  standards  under  section 
177  ("177  state").  There  is  no  indication 
that  Congress  intended  that  states  be 
unable  to  regulate  vehicle  models  that 
do  not  begin  production  before  the  two- 
year  deadline.  Nor  is  there  any  practical 
reason  why  a  particular  vehicle  model 
should  not  be  covered.  Manufacturers 
are  well  aware  of  their  own  production 
schedules  and  can  assure  that  any 
vehicle  models  that  begin  production 
after  the  two-year  lead-time  ends  meet 
the  California  requirements  in  a 
particular  state.'"' 

EPA  does  not  agree  with  the  Second 
Circuit  that  an  "industry-wide" 
approach  to  model  year  would  be  more 
appropriate  in  the  context  of  California's 
NMOG  fleet  averaging  program.''"'  In 


"Automobile  dealerships  in  an  affected  state 
would  be  able  to  contact  their  manufacturers  to  find 
out  which  vehicle  models  must  be  sold  to  California 
standards  in  a  particular  state. 

"EPA  notes  that  this  model  year  determination 
must  be  geared  toward  application  to  all  programs 
that  may  be  promulgated  by  California,  not  merely 
the  programs  promulgated  as  part  of  the  LEV 


fact,  though  a  "model-by-model" 
approach  might  be  more  complicated,  it 
actually  provides  to  manufacturers  more 
control  over  the  particular  engine 
models  that  will  be  subject  to  an 
averaging  program  for  a  particular 
model  year,  especially  compared  to  an 
"industry-wide"  approach.  Under  the 
"industry-wide"  approach,  a 
manufacturer  commencing  production 
of  its  vehicles  after  the  lead-time  expires 
cannot  determine  for  itself  what  models 
would  be  subject  to  the  California 
requirements,  but  must  instead  find  out 
whether  any  of  its  competitor 
manufacturers  have  begun  production  of 
a  model  for  that  model  year  prior  to  the 
deadline. 

Moreover,  the  increased  complexity 
that  may  be  caused  by  different 
emission  requirements  for  different 
vehicles  in  a  single  model  year  is  not 
unique  to  the  Agency's  approach  to  the 
term  "model  year"  under  section  177.  In 
fact,  any  program  that  includes  a  phase- 
in  of  standards  (e.g.  the  "'Tier  I" 
requirements  of  section  202(g))  results 
in  different  standards  for  different  cars 
within  a  model  year.  Moreover,  the 
California  LEV  program  itself 
contemplates  that  different  cars  will  be 
certified  to  different  standards  during  a 
single  model  year. 

Also,  any  increased  complexity  must 
be  balanced  against  the  emissions 
benefits  of  such  a  decision.  The  best 
example  of  the  severe  emissions 
detriment  that  will  occur  if  the 
"industry-wide"  approach  is  used  is  the 
example  of  Massachusetts' 
implementation  of  the  California  vehicle 
program  for  model  year  1995. 
Massachusetts'  promulgation  of  rules 
requiring  model  year  1995  cars  to  meet 
California  standards  was  completed  by 
January  31,  1992.  This  gave 
manufacturers  a  full  two  years  of  lead- 
time  for  any  vehicle  model  that  began 
production  after  January  31. 1994. 
However,  model  year  1995  could  begin, 
under  EPA  rules,  by  January  2,  1994. 
and  a  few  vehicle  models  had  begun 
production  by  that  time.  If  the 
"industry-wide"  approach  had  been 
used  for  the  Massachuseits  situation, 
then,  conceivably,  all  manufacturers 
could  continue  to  provide  all  of  their 
model  year  1995  vehicles  to 
Massachusetts  until  December  31. 1995 
without  meeting  the  California 
standards  for  any  of  the  vehicles.  Thus, 
there  would  be  close  to  four  years 
between  promulgation  of  the 


program.  Therefore,  application  of  the  model  year 
determination  to  a  particular  program  should  not  be 
given  overwhelming  weight  in  our  determination. 
As  the  First  Circuit  noted.  "Iflleet  averaging  for 
emissions  programs  is  a  concept  devised  by 
California,  not  Congress."" 
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Mas.<a«:hus«tts  rule  and  full  coniplianc.'e 
wilh  such  rule  by  m«nufa<,-tun»rs. 
Morwover.  tlie  "industry-wido"  r\ile 
would  require  that  California  stniidards 
not  be  enforced  for  any  vehii:lt>s 
manufactured  in  the  1995  model  year 
Since  the  1996  model  year  does  not 
be^in  for  any  vehicle  until,  at  the 
earliest,  fanuary  2,  199,S,  the  "industry- 
wide" rule  would  provide  almost  three 
full  years  between  promulgation  and 
any  enfonx'uient  of  California  standards 
The  emissions  incTeases  that  would 
result  from  the  loss  of  a  full  model  year 
from  the  (^lifomia  program  could  have 
a  si^niHcant  impa(.1  on  air  pollution  in 
"177  stales"  and  on  the  ability  of  such 
states  to  meet  the  attainment  deadlines 
provided  in  the  Clean  Air  A*i. 

The  "model-by-model"  approach  is 
also  preferable  to  the  "manufacfurer-by- 
manufacturer"  approach  •"'because  it 
substantially  lessens  the 
competitiveness  cxincems  that  could 
otherwise  result  Given  that  under  the 
"moilol-by-model"  approach,  the 
determination  of  model  year  would  be 
based  on  when  each  individual  model 
begins  prodiulion,  there  would  tw  less 
of  an  opportunity  for  a  manufacturer  to 
exempt  its  entire  vehicle  fleet  for  a  full 
model  year  by  bej^inning  produdion  of 
one  vehicle  model  before  the  two  year 
deadline.  Thus,  there  is  considerably 
less  likelihood  that  two  manufa<;turers 
will  have  to  meet  different  emission 
standards  for  all  of  their  vchii.les  for  a 
particular  year  based  only  on  when  one 
model  for  a  particular  manufacturer 
began  production.  Instead,  the  "model- 
by-model"  approach  is  likely  to  result  in 
similar  percentages  of  vehicles  for  each 
manufacturer  being  covered  by 
California  rules  for  the  "split"  model 
year. 

Finally,  EPA  disagrees  with  the 
Second  Circuit's  belief  that  Congress  did 
not  contemplate  a  "split"  model  year 
approach,  differentiating  manufacturers 
based  on  when  each  commences 
production.  In  fact,  EPA's  initial 
Advisor  Circulars  explaining  EPA's 
"model-by-model"  approach  were 
announced  in  1972,  five  years  before 
section  177  was  added  to  the  Clean  .Air 
Act.  Congress  must  have  at  least 
"contemplated,"  if  not  in  faci  expw;ted, 
that  EPA  would  interpret  "model  year" 
for  section  177  as  it  had  for  s«j«;tion  2f)2. 


"'The  "nunufacturer-by-manufacturM" appiiuih 
would  allow  any  manufacturer  that  h^td  b<-t(un 
production  of  any  model  before  the  two  y«ar 
deadline  to  escape  enforcement  of  the  stale 
r<>Kulaliontt  for  every  model  produced  by  th.-)! 
maniiraclurer  during  that  model  year.  This 
approach  h«d  been  mandated  by  the  trial  court  in 
the  New  Yurli  LKV  ca«e  before  the  Second  Circuit 
opinion  was  delivered,  see  MVAM  v.  NYUtC,  Sai 
F.  Supp.  57{1<«1). 


\'ll    ^tjiui(ir\    \ii!hority 

Authority  for  the  ac:tion  in  this  notice 
is  in  sections  177.  184,  176(A),  110.  202, 
206,  209.  307(d).  and  301  of  the  Clean 
Air  Act,  as  amended.  42  U.S.C.  7511c. 
7506a.  7525.  7410.  7607(d).  and  7601. 

VIII.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Exe<:utive  Order  12866.  58  FR 
51735  (Oct.  4.  1993)  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
0MB  review  and  the  requirements  of 
the  Exet;ufive  Order.  The  Order  defines 

significant  regulatory  aciion"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

( 1 )  Havo  an  annual  eff«ct  on  the  oronomy 
of  SlOO  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  ocnnomy.  productivity,  competitiun,  jobs, 
the  environmrnt.  public  health  or  safety,  or 
«tatc,  local,  or  trib«l  governments  or 
communilios; 

(2)  Create  a  serious  inconsistoncy  or 
otherwise  interfere  with  an  action  taken  e)r 
planned  by  another  aj^ency; 

CI)  Materially  alter  the  tnidgetary  impart  of 
nntrtlemonts.  gnmts.  user  fees,  or  loan 
programs  ur  (he  rights  ;ind  ()l)ligations  of 
nH:ipienls  thereof,  or 

(4)  Raise  novel  or  policy  issues  arising  out 
(if  legal  mandates,  the  President's  priorities, 
or  the  principles  set  forth  in  the  Executive 
Order 

Pursuant  to  the  terms  of  the  Executive 
Order  12866,  since  this  action  could 
result  in  a  rule  that  would  have  a 
substantial  impact,  this  notice  is  a 
"significant  regulatory  action"  because 
the  estimated  range  of  annual  costs  of 
the  California  LEV  program  in  the  OTC 
states  is  between  S3U0  million  and  Si. 6 
billion.  As  such,  this  action  was 
submitted  to  OMB  fur  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record.  EPA  has  prepared 
an  economic  analysis  for  this  rule  under 
E.O.  12866.  A  copy  of  this  analysis  has 
been  placed  in  the  docket.  Any  written 
comments  to  EPA  and  any  written  EPA 
responses  to  those  comments  regarding 
this  analysis  will  be  included  in  the 
do«:ket  for  this  proceeding. 

IX.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601(a),  provides  that,  whenever 
an  agency  is  required  to  publish  a 
general  notice  of  rulemaking,  it  must 
prepare  and  make  available  a  regulatory 
flexibility  analysis  (RFA).  While  EPA 
intends  to  follow  rulemaking 
procedures  under  307(d)  of  the  Clean 
Air  Act,  EPA  believes  it  is  not  legally 
required  to  publish  a  general  notice  of 
rulemaking  here,  and  hence  that  it  need 
not  prepare  a  RFA.  But  even  if  EPA  is 


required  to  publish  a  general  notice  of 
rulemaking  here,  a  RFA  is  required  only 
for  small  entities  which  are  dinnrtly 
regulated  by  the  rule.  See  Mid-Tfx 
Electric  Cooperative,  Inc.  v.  FERC,  773 
F.  2d  327  (D.C.  Cir.  1985)  (agency's 
<:t»rtifi«:ation  treed  only  consider  the 
nile's  impact  on  r^ulated  entities  and 
not  indirect  impact  on  small  entities  not 
regulated).  The  OTC's  recommended 
LEV  prt)gram  would  directly  regulate 
auto  manufacturers.  Since  these  auto 
manufatiurers  generally  do  not  qualify 
as  small  businesses  within  the  meaning 
of  the  Regulatory  Flexibility  Act,  EPA 
does  not  believe  a  RFA  is  needed  for 
either  the  proposed  or  final  rules,  even 
if  a  rulemaking  is  required.  Atxordingly, 
pursuant  to  5  U.S.C.  605(b),  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  econonuc 
impact  on  a  substantial  numlx^r  of  small 
entities. 

Nevertheless,  the  Agency  has 
considered  the  effect  of  an  OTC  LEV 
program  on  new  and  used  car 
dealerships  as  part  of  its  regulatory 
impact  analysis,  even  though  such 
analysis  is  not  required  because  these 
businesses  would  not  be  directly 
regulated  under  the  rule.  The  results  of 
this  analysis,  set  forth  in  the  RIA, 
indicate  that  the  OTC  LEV  would  not 
have  a  significant  economic  imparl  on 
automobile  dealerships. 

X.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Aii  of 
1980,  44  U.S.C.  3501  et  seq..  and 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  action  as  it 
do«;s  not  involve  the  colleition  of 
information  as  defined  therein. 

List  of  Subjects  in  40  CFR  Part  85 

Environmental  prote«;tion.  Air 
pollution  «;ontrol.  Motor  vehicle 
pollution.  Penalties. 

Diited:  .Seplomlwr  13.  1994. 
Carol  M.  Browner, 

/tr//iiin;strafor. 

For  the  reasons  set  out  in  the 
preamble,  part  85  of  title  40  of  the  C>jde 
of  Federal  Regulations  is  proposed  to  be 
amendi'd  as  follows: 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85  is 
revi.sed  to  read  as  follows: 

Authority:  42  U.S.C  7&07.  7521,  7522, 
7524,  7525,  7541,  7542,  7543,  7547,  ItiQMn), 
unless  otherwise  noted. 

2.  Part  85  is  amended  by  adding 
subpart  X  to  read  as  follows: 


Subpart  X — Determination  of  Model  Year  for 

Motor  Vehicles  and  Engines  Used  in  Motor 
Vehicles  Under  Section  177  and  Part  A  ot 
Title  II  of  the  Clean  Air  Act 

Sec. 

85.2301  Applicability. 

85.2302  Definition  of  model  year 

85.2303  Duration  of  model  year. 

85.2304  Definition  of  production  period. 

85.2305  Duration  and  applicability  of 
certificates  of  conformity. 

Subpart  X — Determination  of  Model 
Year  for  Motor  Vehicles  and  Engines 
Used  in  Motor  Vehicles  Under  Section 
177  and  Part  A  of  Title  II  of  the  Clean 
Air  Act 

§85.2301     Applicability. 

The  definitions  provided  by  this 
subpart  are  effective  [EFFECTIVE  DATE 
OF  FINAL  RULE)  and  apply  to  all  light- 
duty  motor  vehicles  and  trucks,  heavy- 
duty  motor  vehicles  and  heavy-duty 
engines  used  in  motor  vehicles,  and  on- 
highway  motorcycles  as  such  vehicles 
and  engines  are  regulated  under  section 
1 77  and  Title  II  part  A  of  the  Clean  Air 
Act. 

§85.2302    Definition  ot  model  year. 

Model  year  means  the  manufacturer's 
annual  production  period  (as 
determined  under  §85.2304)  which 
includes  January  1  of  such  calendar 
year,  provided,  that  if  the  manufacturer 
has  no  annual  production  period,  the 
term  "model  year"  shall  mean  the 
calendar  year. 

§  85.2303    Duration  of  model  year. 

A  specific  model  year  must  always 
include  January  1  of  the  calendar  year 
for  which  it  is  designated  and  may  not 
include  a  January  1  of  any  other 
calendar  year.  Thus,  the  maximurri 
duration  of  a  model  year  is  one  calendar 
year  plus  364  days. 

§  85.2304    Definition  of  production  period. 

The  "annual  production  period"  for 
any  specific  model  within  an  engine 
family  of  light-duty  motor  vehicle  or 
heavy-duty  motor  vehicles  and  engines 
begins  either:  When  such  vehicle  or 


engine  is  first  produced;  or  on  January 
2  of  the  calendar  year  preceding  the  year 
for  which  the  model  year  is  designated, 
whichever  date  is  later.  The  annual 
production  period  ends  either:  When 
the  last  such  vehicle  or  engine  is 
produced;  or  on  December  31  of  the 
calendar  year  for  which  the  model  year 
is  named,  whichever  date  is  sooner. 

§  85.2305    Duration  and  applicability  of 
certificates  of  conformity.' 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  certificate  of 
conformity  is  deemed  to  be  effective  and 
cover  the  vehicles  or  engines  named  in 
such  certificate  and  produced  during 
the  annual  production  period,  as 
defined  in  §85.2304. 

(b)  Section  203  of  the  Clean  Air  Act 
prohibits  the  sale,  offering  for  sale, 
delivery  for  introduction  into 
commerce,  and  introduction  into 
commerce  of  any  new  vehicle  or  engine 
not  covered  by  a  certificate  of 
conformity  unless  it  is  an  imported 
vehicle  exempted  by  the  Administrator 
or  otherwise  authorized  jointly  by  EPA 
and  U.S.  Customs  service  regulations. 
However,  the  Act  does  not  prohibit  the 
production  of  vehicles  or  engines 
without  a  certificate  of  conformity. 
Vehicles  or  engines  produced  prior  to 
the  effective  date  of  a  certificate  of 
conformity,  as  defined  in  paragraph  (a) 
of  this  section,  may  also  be  covered  by 
the  certificate  if  the  following 
conditions  are  met: 


'  The  extended  coverage  period  described  here  for 
a  certificate  of  conformity  (i.e..  up  to  one  year  plus 
364  days)  is  primarily  intended  to  allow  flexibility 
in  the  introduction  of  new  models.  Under  no 
circumstances  should  it  be  interpreted  that  existing 
models  may  "skip"  yearly  certification  by  pulling 
ahead  the  production  of  every  other  model  year. 
While  this  situation,  to  the  Agency's  knowledge, 
has  not  occurred  in  the  past,  a  practice  of  producing 
vehicles  for  a  two  year  period  would  violate 
Congress's  intent  of  annual  certification  based  upon 
an  annual  production  period.  The  Agency  is  not 
currently  setting  forth  rules  for  how  to  determine 
when  abuse  has  occurred,  since  this  has  not  been 
a  problem  to  date.  However,  the  Agency  is  requiring 
that  manufacturers  shall  continue  to  use  normal 
yearly  production  periods  for  existing  models. 


(1)  The  vehicles  or  engines  conform  in 
all  respects  to  the  vehicle  or  engines 
described  in  the  application  for  the 
certificate  of  conformity; 

(2)  The  vehicles  or  engines  are  not 
sold,  offered  for  sale,  introduced  into 
commerce,  or  delivered  for  introduction 
into  commerce  prior  to  the  effective  date 
of  the  certificate  of  conformity: 

(3)  The  Agency  is  notified  prior  to  the 
beginning  of  production  when  such 
production  wiil  start,  and  the  Agency  is 
provided  full  opportunity  to  inspect 
and/or  test  the  vehicles  during  and  after 
their  production;  for  example,  the 
Agency  must  have  the  opportunity  to 
conduct  selective  enforcement  auditing 
production  line  testing  as  if  the  vehicles 
had  been  produced  after  the  effective 
date  of  the  certificate. 

(c)  Vehicles  or  engines  imported  by  an 
original  equipment  manufacturer  after 
December  31  of  the  calendar  year  for 
which  the  model  year  is  named  are  still 
covered  by  the  certificate  of  conformity 
as  long  as  the  production  of  the  vehicle 
or  engine  was  completed  before 
December  31  of  that  year.  This 
paragraph  does  not  apply  to  vehicles 
that  may  be  covered  by  certificates  held 
by  independent  commercial  importers 
unless  specifically  approved  by  EPA. 

(d)  Vehicles  or  engines  produced  after 
December  31  of  the  calendar  year  for 
which  the  model  year  is  named  are  not 
covered  by  the  certificate  of  conformity 
for  that  model  year.  A  new  certificate  of 
conformity  demonstrating  compliance 
with  currently  applicable  standards 
must  be  obtained  for  these  vehicles  or 
engines,  even  if  they  are  identical  to 
vehicles  or  engines  built  before 
December  31. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttie  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  203  and  291 

[Docket  No.  R-94-1670;  FR-3253-F-021 

niN  2502-AF75 

Single  Family  Property  Disposition 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  makes  hnal.  with 
changes,  the  amendments  to  regulations 
at  24  CFR  parts  203  and  291  announced 
in  an  interim  rule  pubii.shed  on  October 
20.  1993  (5B  KR  54244),  with  an 
effective  date  of  November  19.  1993. 
The  regulations  govern  the  disposition 
of  HUD-acquired  single  fanuly 
properties  (part  291)  and  the 
circumstances  under  which  HUD  will 
accept  such  properties  when  they  are 
occupied  (part  203).  The  preamble  to 
this  final  rule  responds  to  the  comments 
received  from  the  public  on  the  interim 
rule. 

EFFECTIVE  DATE:  October  24,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Fatton.  Aciing  Director,  Single 
Family  Property  Disposition,  room 
9172,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW, 
Washington,  DC  20410-0500;  telephone 
(202)  708-0740;  TDD  for  hearing-  and 
speech-impaired  (202)  708-4594.  (These 
are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
amendments  made  in  this  rule  do  not 
affect  the  information  collection 
requirements  for  the  Single  Family 
Property  Disposition  program,  which 
were  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  and 
a.ssigned  OMB  control  numbers  2502- 
0306. 

I.  Background 

Title  II  of  the  National  Housing  Act 
(the  Act)  authorizes  HUD  to  insure 
mortgages  for  single  family  residences 
through  the  Federal  Housing 
Administration  (FHA)  single  family 
mortgage  insurance  program.  The 
disposition  program  for  single  family 
properties,  acquired  by  HUD  in 
exchange  for  payment  of  insurance 
claims,  is  authorized  by  section  204(g) 
of  the  Act.  The  regulations  governing 


the  disposition  program  are  codihed  at 
24  CFR  part  291. 

On  October  20,  1993,  the  Department 
published  an  interim  rule,  which 
subsequently  became  effective  on 
November  19.  1993.  amending  certain 
provisions  of  part  291  to  allow  for 
greater  flexibility  in  fluctuating  market 
situations  and  to  provide  greater 
opportunities  for  affordable  housing  to 
families  and  to  State  and  local 
governments  or  nonprofit  organizations 
.serving  low-  and  moderate-income 
families.  The  purpose  of  the 
amendments  was  to  implement  the 
policy  of  President  Clinton  and 
Secretary  Cisneros  to  expand  access  to 
affordable  homeownership  and  help 
revitalize  neighborhoods. 

II.  Amendments  Made  by  Interim  Rule 

Single  Family  Property  Disposition  (24 
CFR  Part  291) 

1.  The  purpose  of  the  disposition 
program  was  changed  to  place  greater 
emphasis  on  homeownership  and 
improvement  of  neighborhoods,  by 
providing  that  the  primary  objective  of 
the  program  is  to  reduce  the  inventory 
of  acquired  properties  in  a  manner  that 
expands  homeownership  opportunities, 
strengthens  neighborhoods  and 
communities,  and  ensures  a  maximum 
return  to  the  mortgage  insurance  fund. 
(24  CFR  291.1(a).) 

2.  A  definition  of  "revitalization 
areas"  was  added,  which  defined  the 
term  as  urban  neighborhoods  that  are 
targeted  by  a  city  for  coordinating 
affordable  housing  programs  and 
enhanced  supportive  ser\'ices,  and 
where  a  significant  number  of  HUD- 
owned  properties  have  been  in 
inventory  at  least  six  months.  (24  CFR 
291.5.) 

3.  Purchase  money'mortgages  (PMMs) 
in  revitalization  areas  were  made 
available  for  85  percent  of  the  purchase 
price,  at  current  market  interest  rates, 
for  a  period  not  to  exceed  five  years  for 
direct  sale  purchasers  (i.e., 
governmental  entities  and  private 
nonprofit  organizations)  meeting  FHA 
mortgage  credit  standards  and 
purchasing  properties  for  ultimate  resale 
to  owner-occupant  purchasers  at  or 
below  115  percent  of  median  income. 
(24  CFR  291.100(d).) 

4.  The  definition  of  owner-occupant 
purchaser  was  amended  to  limit  it  to 
purchasers  who  intend  to  o<xupy  the 
property  as  their  primary  residence. 
(The  rule  had  previously  included 
governmental  entities  and  private 
nonprofit  organizations  as  owner- 
occupant  purchasers.)  (24  CFR  291.5.) 

5.  Owner-occupant  purchasers  were 
given  a  priority  in  the  competitive  hid 


sales  method.  In  revitalization  areas,  the 
priority  was  made  available  for  up  to  30 
days  and  only  for  properties  offered 
with  FHA  mortgage  insurance.  In  all 
other  areas,  the  priority  was  made 
available  for  all  properties  for  a  period 
of  time  to  be  set  by  the  field  office, 
depending  on  local  circumstances.  (24 
CFR  291.105(a).) 

6.  The  limitation  on  the  amount  of 
financing  and  closing  costs  that  HUD 
pays  was  removed,  and  the  rule  was 
amended  to  provide  that  HUD  will 
determine  the  maximum  limit 
appropriate  for  the  area.  (24  CFR 
291.105(b).) 

7.  The  discount  available  on  direct 
sale  purchases  was  changed  from  10 
percent  to  an  amount  to  be  determined 
appropriate  by  HUD.  but  not  less  than 
10  percent,  depending  on  the  location  of 
the  property  or  the  number  of  properties 
purchased  in  a  single  transaction.  (24 
CFR  291.1 10  (a)  and  (b).) 

8.  The  procedure  by  which  potential 
purchasers  under  the  direct  sales 
program  are  notified  of  eligible 
properties  was  amended.  (24  CFR 
291.110(a).) 

9.  A  provision  was  added  to  allow  for 
a  direct  sale  to  an  individual  or  other 
entity  not  otherwise  specified  in  the 
rule  where  a  finding  is  made,  in  writing, 
that  such  a  sale  would  further  the  goals 
of  the  National  Housing  Act  and  would 
be  in  the  best  interests  of  the  Secretary 
(24  CFR  291.110(g).) 

10.  The  rule  was  amended  to  permit 
initial  15-day  extensions  for  closing  at 
no  cost  to  owner-occupant  purchasers 
where  documentation  indicates  that  (1) 
proper  and  timely  loan  application  was 
made.  (2)  the  delay  is  not  the  fault  of  the 
buyer,  and  (3)  mortgage  approval  is 
imminent.  A  further  amendment 
allowed  extensions  at  no  cost,  at  anv 
time  and  to  any  purchaser,  where  the 
delay  is  the  fault  of  HUD  or  a  direct 
endorsement  lender.  (24  CFR 
291.130(b).) 

11.  An  amendment  was  made  to 
provide  that,  in  the  case  of  an  uninsured 
sale.  100  percent  of  an  earnest  money 
deposit  made  by  an  owner-occupant 
purchaser  will  be  returned  where  the 
purchaser  is  pre-approved  for  mortgage 
financing  in  an  appropriate  amount  by 

a  recognized  mortgage  lender  and, 
despite  good  faith  efforts,  is  unable  to 
obtain  mortgage  financing;  and,  where 
an  owner-occupant  purchaser  has  not 
been  preapproved  and  despite  good 
faith  efforts  cannot  obtain  mortgage 
financing.  50  percent  of  the  earnest 
money  deposit  will  be  returned.  (24  CFR 
291.135.)  A  definition  of  "pre- 
approved"  was  added  to  mean  that  a 
commitment  has  been  obtained  from  a 
recognized  mortgage  lender  for  mortg.ign 


financing  in  a  specified  dollar  amount 
sufficient  to  purchase  the  property  (24 
CFR  291.5.) 

Occupied  Con\-eyance  (24  CFR  Part  203} 

The  occupied  conveyance  rule  at  24 
C  FR  203.670  and  203.671  was  amended 
to  provide  that  HUD  may  accept 
occupied  properties  to  avoid  the 
payment  of  excessive  eviction  or 
relocation  expenses  required  by  a  local 
government.  A  technical  correction  was 
also  being  made  to  §§  203.675(b)(4)  and 
203.676  to  conform  with  an  earlier 
amendment  to  the  rule  published  on 
September  16.  1991  (56  FR  46964) 
regarding  the  conveyance  of  properties 
occupied  by  persons  who  suffer  a  long- 
term  or  permanent  illness. 

ill.  Public  Comments 

The  Department  received  40  public 
comment.s  during  the  60-day  comment 
period  that  ended  on  December  20. 
1993.  The  comments  were  from 
governmental  entities,  private  nonprofit 
organizations,  and  three  members  of 
Congress.  The  comments  are  discussed 
below.  Numbers  in  parentheses 
following  the  comment  refer  to  the 
number  of  commenters  raising  the  issue. 

Comment:  HLJD  should  continue  to 
give  a  priority  to  purchase  (and  lease,  in 
the  case  of  homeless  providers)  to 
nonprofits  and  government  agencies, 
particularly  grantees  under  HOPE  for 
Homeownership  of  Single  Family 
Homes  (HOPE  3).  (36) 

Response:  The  Department  agrees  that 
changes  to  its  procedures  for  offering 
properties  to  governmental  entities  and 
nonprofit  organizations  are  appropriate. 
The  final  rule  has  been  changed  to 
include  governmental  entities  and 
nonprofit  organizations  in  the  definition 
of  owner-occupant  purchasers,  thereby 
giving  them  a  simultaneous  opportunity 
to  purchase  propwrties  eligible  for  FHA 
mortgage  insurance  during  the 
competitive  bidding  period.  If  a 
nonprofit  or  government  agency  submits 
the  highest  net  offer,  without  any 
discount  being  considered,  and  that 
offer  is  otherwise  acceptable,  it  will  be 
accepted  and  a  discount  of  10  percent 
(15  percent  if  five  or  more  properties  are 
purchased  and  closed  simultaneously), 
regardless  of  the  property's  location, 
will  he  applied  at  closing  For  properties 
not  eligible  for  FHA  mortgage  msurance. 
nonprofits  and  government  agencies 
will  have  first  opportunity  to  purchase 
at  HUD's  determination  of  fair  market 
value.  Offers  accepted  will  reflect  the 
appropriate  discount.  For  prof>erties 
offered  without  FHA  mortgage 
insurance,  the  discount  will  be  30 
percent  in  revitalization  areas,  and  10 


percent  in  all  other  areas  (or  15  percent, 
as  appropriate). 

Comment  In  establishing 
revitalization  areas,  the  number  of  FH.\ 
foreclosures  in  process  should  be  taken 
into  consideration  rather  than  the 
number  of  properties  currently  on  hand. 
(7) 

Response:  Due  to  the  several 
uncertainties  surrounding  foreclosures 
(payoff  by  mortgagor,  purchase  by  third 
parties,  bankruptcy,  redemption 
periods,  the  varying  length  of  time  in 
which  foreclosure  occurs,  etc.),  the 
Department  believes  that  the  use  of 
foreclosures  in  process  is  not  practical 
in  establishing  revitalization  areas.  The 
Department  continues  to  believe  it  is 
appropriate  to  establish  revitalization 
areas  based  on  experience  with  its 
property  disposition  program  and  based 
on  areas  designated  by  localities  for 
expanding  affordable  housing 
opportunities. 

Comment:  The  discount  in 
revitalization  areas  should  be  greater.  (4) 

Response:  The  available  discount  is 
based  on  anticipated  savings  to  the 
Department,  both  in  terms  of  selling  on 
a  direct  basis  and  in  selling  properties 
more  quickly  that  may  otherwise  require 
extended  periods  of  marketing.  The 
amount  is  supported  by  an  evaluation 
performed  on  the  Sii     -  Family 
Property  Disposition     :;monstration 
Program  conducted  by  the  Department 
on  sales  of  properties  in  economically 
distressed  areas.  The  Department 
believes  that  the  current  discount  level 
is  appropriate,  but  retains  flexibility  in 
making  future  determinations  based  on 
changing  housing  market  conditions. 

Comment:  There  should  be  a 
requirement  for  owmer-occupant  buyers 
to  repair  to  code.  (3) 

Response:  The  Department  believes 
that  such  a  requirement,  and  its 
enforcement,  properly  rests  with  the 
local  government. 

Comment:  The  program  should  be 
monitored  and  reports  provided  to  the 
public.  (3) 

Response:  The  Department  does  not 
believe  there  is  an  urgent  need  to  devote 
already  scarce  resources  to  large  scale 
monitoring  of  this  unsubsidized 
program.  To  the  extent  the  Department 
learns  of  falsification  of  the  Sales 
Contract,  or  other  abuses  in  the 
program,  corrective  measures  will  be 
taken  at  that  time,  in  this  regard,  steps 
have  been  taken  to  determine  the 
appropriateness  of  having  the 
Department  s  computer  system  perform 
limited  checkmg  on  owner-occupants 
purchasing  more  than  one  principal 
residence.  Also,  the  Sales  Contract  now 
includes  a  warning  to  purchasers  about 
the  f)ossible  consequences  of  falsifying 


that  document.  The  Department  has 
recently  authorized  Field  Offices  to 
include  resale  restrictions  on  certain 
properties  to  prevent  windfall  profits 
and  require  that  the  properties  be  used 
for  affordable  housing  goals.  A 
provision  has  been  added  to  the  final 
rule  at  §  291.110(a)(3)  to  authorize  the 
Department  to  request  information 
when  considered  appropriate  on  the 
disposition  of  properties  sold  to 
governmental  entities  and  nonprofits. 
Consideration  is  also  being  given  to 
other  administrative  procedures  to 
prevent  abuse  from  all  categories  of 
buyers. 

Comment:  Minimum  residency 
requirements  for  owner-occupant  buyers 
should  be  established.  (2) 

Response:  The  Department  does  not 
agree  that  such  requirements  should  be 
established.  Unnecessary  hardships 
could  be  placed  on  owner-occupants  in 
some  cases  where  job  relocations  or 
other  circumstances  may  necessitate 
moving.  As  discussed  above,  the 
Department  has  taken  some  measures 
already,  and  is  considering  others,  to 
prevent  possible  abuses. 

Comment:  The  number  of  properties 
nonprofits  may  purchase  should  be 
limited  and  based  on  the  number  they 
have  completed  successfully.  (2) 

Response:  Nonprofit  organizations  are 
currently  eligible  to  purchase 
discounted  properties  based  on  differing 
pre-qualification  standards.  While  the 
Department  believes  it  would  not  be  in 
its  best  interests  to  require  a  second 
approval,  nonprofits  not  previously 
approved  under  another  HUD  program 
will  generally  be  subject  to  requirements 
much  like  those  used  in  the  HOPE  3 
program  as  a  condition  to  purchasing 
properties  at  discounted  prices.  (See  the 
HOPE  3  regulations  at  24  CFR  part  572.) 
In  addition,  the  Department  may  specify 
a  required  minimum  number  of 
properties  to  be  completed  successfully 
before  the  purchase  of  additional 
properties. 

Comment:  In  pricing  HUD  properties, 
appraisers  should  use  distressed 
properties  as  comparables.  (2) 

Response:  HUD  belie\'es  its  procedure 
for  pricing  properties,  regardless  of  their 
location,  is  a  fair  one.  Appraisers  utilize 
recent  sales  of  comparable  properties  in 
similar  condition,  and  HUD"s  listing 
price  is  reflective  of  the  needed  level  of 
repairs. 

Comment:  HUD  should  continue  to 
provide  lists  of  available  projperties.  (2) 

Response:  HUD's  Field  Offices  are 
required  by  §  291.110(a)  to  provide  lists 
of  properties  available  for  direct 
purchase  upon  request.  Where  Field 
Offices  have  provided  lists  routinely.      . 
they  have  not  been  instructed  to  " 
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discontinue  the  practice,  and  some  are 
continuing  that  practice.  To  eliminate 
unnecessary  and  duplicative  woric. 
however,  some  offices  may  elect  to  have 
the  newspaper  advertisement,  where 
sutJi  advertising  is  used,  also  serve  as 
ofHcial  notification  to  the  nonprofits 
and  government  agencies.  In  areas 
where  newspapers  are  not  used  to 
advertise  properties,  other  means  must 
he  used  to  notify  nonprofits  and 
government  agencies  of  avaiiahie 
properties  in  a  timely  manner.  In  those 
in.stances  where  properties  being  offered 
without  FHA  mortgage  insurance  are 
first  made  available  to  nonprofits  and 
government  agencies.  Field  Offices  will 
continue  to  provide  lists  directly  to 
those  potential  purchasers.  The 
Department  does  not  believe  this 
practice  creates  a  hardship  on  program 
participants. 

Comment  A  process  should  be 
established  for  nonprofits  to  appeal 
Field  Office  decisions.  (1) 

Rfsponse:  The  Department  does  not 
believe  such  a  pro<:ess  is  necessary  and. 
in  fact,  could  serve  to  undermine  the 
authority  vested  in  HUD's  Field  Offices. 
HUD  headquarters  will  continue  to 
oversee  the  program  and  to  discuss 
issues  with  both  the  buyer  community 
and  its  Field  Offices  m  order  to  reach 
fair  and  appropriate  decisions.  The 
Department  does  not  see  the  necessity  of 
a  formal  appeal  pro<:ess  to  accomplish 
this. 

Comment:  A  means  should  be 
developed  for  low-income  buyers  to 
compete  better  with  higher  income 
owner-occupant  purchasers.  (1) 

Peftponse:  The  Department  believes 
that  restricting  sales  only  to  buyers 
under  a  specific  income  limit  could  be 
viewed  as  discriminatory,  unfair  to 
other  owner-occupant  buyers,  and  not 
in  the  best  interests  of  the  Department 
ur  the  FHA  insurance  fund,  in  its  efforts 
to  dispose  of  the  inventory  in  a  timely 
manner  and  at  the  maximum  return  to 
the  insurance  funds.  Changes  made  in 
this  final  rule  to  give  a  priority  purchase 
period  to  governmental  agencies  and 
nonprofits  on  certain  properties  will 
enhance  the  opportunity  of  low-income 
purchasers  to  acquire  properties  through 
programs  sponsored  by  those  agencies 
and  organizations. 

Comment:  Investors  should  not  be 
allowed  to  purchase  properties.  (1) 

Response  The  Department  has 
significantly  restricted  the  opportunity 
for  investors  to  purchase.  In  the  case  of 
properties  eligible  for  FHA  mortgage 
insurance  (those  generally  in  better 
condition),  owner-occupants  (which 
includes  nonprofits  and  government 
agencies)  have  first  opportunity  to 
purchase.  For  properties  not  eligible  for 


FHA  mortgage  insurance,  the  nonprofits 
and  government  agencies  have  first 
opportunity  to  purchase,  followed  by 
other  owner-occupant  buyers,  before 
being  offered  to  all  purchasers.  It  should 
be  kept  in  mind  that  there  will  Ix; 
(»rtain  properties,  due  to  their  physical 
condition,  that  will  not  be  purchased  by 
any  owner-occupant  purchaser,  so  it 
would  not  be  in  the  best  interests  of  the 
Department  to  eliminate  totally  the 
investor  buyer  from  this  program. 

Comment:  A  discount  in  the  sales 
price  should  be  given  to  owner- 
occupants  who  have  received 
certificates  for  completing  homebuyer 
education  seminars.  (1) 

Response:  Although  the  Department 
recognizes  the  value  of  homeownership 
counseling  programs,  it  does  not  believe 
the  suggestion  would  be  in  its  best 
interests.  It  is  unlikely  that  there  would 
be  any  "standard"  by  which  certificates 
would  be  issued  to  potential  buyers  by 
the  many  different  organizations 
providing  such  counseling.  Further,  the 
discount  offered  by  HUD  is  justified 
primarily  by  the  savings  to  the 
Department  on  direct  sales  to  nonprofits 
and  government  agencies.  These  same 
savings  (sales  commission,  closing/ 
financing  costs,  and  expected  holding 
costs)  would  not  be  realized  in  .sales  to 
other  than  direct  sale  buyers.  Although 
the  E)epartment  will  not  sell  to  owner- 
occupant  buyers  that  are  not 
government  agencies  or  nonprofits  at 
discounted  prices,  properties  purchased 
at  the  deep  discount  by  those 
organizations  are  primarily  intended  to 
be  resold  to  persons  who  are  at  or  below 
115  percent  of  median  income  for  their 
area,  when  adjusted  for  family  size,  or 
u.sed  to  shelter  the  homeless.  Therefore, 
the  program  will  enhance  affordable 
homeownership  opportunities. 

Comment:  Consideration  should  be 
given  to  accepting  purchase  offers  from 
direct  sale  buyers  that  are  below  asking 
price.  (1) 

/?e.spon.se,This  action  clearly  would 
not  be  in  the  Department's  f^st 
interests.  At  the  time  properties  are 
available  for  direct  purchase,  the  asking 
prices  are  based  on  very  recent 
appraisals  and  the  Department  has  no 
reason  to  believe  those  prices  are  not 
reflective  of  true  market  value.  To 
accept  offers  below  those  prices  would 
effectively  increase  the  discount  the 
Department  is  willing  to  provide  and 
undermine  the  return  to  the  mortgage 
insurance  funds.  If  properties  remain 
available  at  the  time  of  offering  to  the 
general  public,  those  buyers  who 
previously  could  purchase  direct  then 
have  the  opportunity  to  bid 
competitively  and  may.  in  fact,  .submit 


offers  below  the  asking  price  at  thai 
lime. 

Comment:  Homeless  providers  should 
be  permitted  to  purchase  only  in 
nonrevitalization  areas.  (1) 

Response:  An  agency  that  is  a 
homeless  provider  (and  may  have  leased 
properties  from  the  Department  for  th.ii 
purpose)  often  may  be  the  same 
nonprofit  or  government  agency  that  can 
purchase  on  a  direct  basis.  Such  an 
agency  has  the  right  to  purchase 
properties  it  has  leased,  regardless  of 
their  location.  Further,  the  Department 
does  not  see  a  legitimate  reason  to 
restrict  homeless  providers  only  to 
nonrevitalization  areas  and  believes  thai 
such  action  would  be  detrimental  to  the 
goal  of  expanding  homeownership 
opportunities. 

IV.  Other  Amendments 

As  a  result  of  an  agreement  with 
nonprofit  organizations  to  place  certain 
limits  on  the  amount  of  required  earnest 
money  deposits,  thus  alleviating 
possible  hardships  on  owner-occupant 
purchasers,  the  Department  has 
determined  that  the  amount  of  such  a 
deposit  on  a  property  with  a  sales  price 
of  $50,000  or  less  shall  be  $500,  except 
that  for  vacant  lots  the  amount  shall  be 
50  percent  of  the  list  price.  For  a 
property  with  a  sales  price  greater  than 
$50,000.  the  deposit  shall  be  set  by  the 
Field  Office  in  an  amount  not  less  than 
$500  or  more  than  $2,000.  This 
amendment  is  made  in  this  final  mle  at 
§  291.105(h)(1). 

V.  Other  Matters 

Findings  made  under  the  National 
Environmental  Policy  Act.  Exe<:utive 
Orders  on  Federalism  and  The  Family, 
and  the  Regulatory  Flexibility  Act  that 
were  discussed  in  the  preamble  to  the 
interim  rule  are  not  affected  by  any 
changes  made  in  this  final  rule. 

This  rule  was  listed  as  sequence 
number  1594  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  at  59  FR  20424.  20449  on 
April  25,  1994,  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects 

24  CFR  Part  291 

Community  facilities.  Homeless, 
Surplus  government  property.  Low  and 
moderate  income  housing,  Mortgages, 
Lead  poisoning,  Conflict  of  interests. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  interim  rule 
amending  24  CFR  parts  203  and  291 
published  on  October  20, 1993  at  58  FR 
54244  through  54248  is  adopted  as  final. 


with  further  amendments  to  part  291  to 
rend  as  follows: 

PART  291— DISPOSITION  OF  HUD- 
ACQUIRED  SINGLE  FAMILY 
PROPERTY 

1.  The  authority  citation  for  part  291 
rnntinues  to  read  as  follows: 

Authority:  12  U.S.C.  1709  and  1715(h);  42 
1;.S.C,  1441.  1441a.  and  3535(d). 

2.  Section  291.5  is  amended  by 
removing  the  definition  for  "Direct  sale 
purchaser",  and  revising  the  definitions 
of  "Owner-occupant  purchaser"  and 

Revitalization  area",  to  read  rs  follows; 

§291.5    Definitions. 

***** 

Owner-occupant  purchaser  means  a 
purchaser  who  intends  to  use  the 
property  as  his  or  her  principal 
residence;  a  State,  governmental  entitv. 
tribe,  or  agency  thereof;  or  a  private 
nonprofit  organization  as  defined  in 
§  291.405  of  this  part.  For  purposes  of 
this  part,  a  State  means  any  of  the 
several  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  the  Trust 
Territory  of  the  Pacific  Islands,  and  any 
other  territory  or  possession  of  the 
United  States.  Governmental  entities 
include  those  with  general 
governmental  powers  [e.g.,  a  city  or 
county),  as  well  as  those  with  limited  or 
special  powers  (e.g..  public  housing 
agencies). 
*****' 

Revitalization  area  means  a 
neighborhood  that  has  a  significant 
concentration  of  vacant  properties, 
including  properties  needing  extensive 
repairs  that  have  been  in  HLTD's 
inventory  at  least  six  months,  or  a 
longer  period  as  determined  appropriate 
by  the  Secretary;  exhibits  other 
characteristics  of  economic  distress;  and 
has  been  targeted  by  the  locality  for 
establishing  affordable  housing  and 
providing  adequate  supportive  services. 
***** 

3.  In  §  291.100,  paragraph  (d)(2)  and 
the  last  sentence  of  paragraph  (h)  are 
revised  to  read  as  follows: 

§291.100    General  policy. 

(d)  •  *  * 

(2)  In  revitalization  areas,  HUD.  in  its 
sole  discretion,  may  take  back  purchase 
money  mortgages  (PMMs)  on  property 
purchased  by  governmental  entities  or 
private  nonprofit  organizations  who  buy 
property  for  ultimate  resale  to  owner- 
occupant  purchasers  with  incomes  at  or 
belort  115  percent  of  the  area  median 
income.  When  offered  by  HUD.  PMMs 
will  be  available  for  85  percent  of  the 


purchase  price,  at  market  rate  interest, 
for  a  period  not  to  exceed  five  years. 
Mortgagors  must  meet  FHA  mortgage 
credit  standards. 

***** 

(h)  Open  listings.  *  *  *  Purchasers 
participating  in  the  competitive  sales 
program,  except  government  entities 
and  nonprofit  organizations,  must 
submit  bids  through  a  participating 
broker. 
***** 

4.  In  §  291.105,  paragraphs  (a)  and 
(h)(1)  are  revised,  to  read  as  follows: 

§291.105    Competitive  sales  procedure. 

(a)  General.  (1)  Properties  are  sold  to 
the  general  public  on  a  competitive  bid 
basis  through  local  real  estate  brokers 
except  as  provided  in  §  291.100(h).  If  a 
property  fails  to  generate  an  acceptable 
bid  or  offer  during  the  bidding  period, 
it  will  remain  on  the  market  for  an 
extended  listing  period,  as  described  in 
paragraph  (f)  of  this  section.  If  a 
property's  price  or  terms  are  changed,  it 
will  again  be  subject  to  another 
competitive  bidding  period. 

(2)  For  properties  being  pffered  with 
mortgage  insurance,  priority  will  be 
given  to  owTier-occupant  purchasers,  as 
defined  in  §  291.5,  for  a  period  of  up  to 
30  days,  as  determined  by  HUD.  For  all 
other  properties  (i.e.,  properties  not 
offered  with  mortgage  insurance), 
priority  will  be  given  to  governmental 
entities  and  nonprofit  organizations 
prior  to  other  owner-occupant 
purchasers. 
***** 

(h)  Earnest  money  deposits.  (1)  The 
amount  of  earnest  money  deposit 
required  for  a  property  with  a  sales 
price  of  $50,000  or  less  is  $500.  except 
that  for  vacant  lots  the  amount  is  50 
percent  of  the  list  price.  For  a  property 
with  a  sales  price  greater  than  $50,000, 
the  amount  of  earnest  money  deposit 
required  in  the  area  is  set  by  the  Field 
Office,  in  an  amount  not  less  than  $500 
or  more  than  $2,000.  In  determining  the 
amount  of  earnest  money  deposits,  a 
Field  Office  considers  comparable 
practice  in  the  locality,  area  real  estate 
market  conditions,  the  type  of  offers 
generally  received,  and  the  ability  of  the 
area's  typical  buyers  to  secure  financing. 
Information  on  the  amount  of  the 
required  earnest  money  deposit  is 
available  from  the  Field  Office  or 
participating  real  estate  brokers. 
*        •        »        *        * 

5.  Section  291.110  is  amended  by 
revising  paragraph  (a)  and  revising  the 
phrase  "field  office  manager"  to  read 
"Field  Office"  in  paragraph  (b)(1).  to 
read  as  follows: 


§291.110    Other  sales  procedures. 

(a)  Direct  sales  of  properties  without 
mortgage  insurance  to  governmental 
entities  and  private  nonprofit 
organizations.  (1)  State  and  local 
governments,  public  agencies,  and 
qualified  private  nonprofit  organizations 
that  have  been  preapproved  to 
participate  by  HUD.  according  to 
standards  determined  by  the  Secretary, 
may  purchase  properties  directly  from 
HUD  at  a  discount  off  the  list  price 
determined  by  the  Secretary  to  be 
appropriate,  but  not  less  than  10 
percent,  for  use  in  HUD  and  local 
housing  or  homeless  programs.  The 
amount  of  the  discount  may  vary, 
depending  on  the  area,  the  type  of  sale, 
or  the  number  of  properties  purchased 
and  closed  in  a  single  transaction. 

(2)(i)  Purchasers  under  paragraph 
(a)(1)  of  this  section  must  designate 
geographical  areas  of  interest,  bv  ZIP 
code,  to  appropriate  HUD  Field  Offices. 
Upon  request,  for  those  properties  not 
eligible  for  mortgage  insurance,  and 
before  they  are  publicly  listed.  Field 
Offices  will  notify  governmental  entities 
and  nonprofit  organizations  in  writing 
when  eligible  properties  become 
available  in  the  areas  designated  by 
them.  Field  Offices  will  coordinate  the 
dissemination  of  the  information  to 
ensure  that  where  more  than  one 
purchaser  designates  a  specific  area, 
those  purchasers  receive  the  list  of 
properties  at  the  same  time,  based  on 
intervals  agreed  upon  between  HUD  and 
the  purchasers.  Properties  will  be  sold 
on  a  first  come-first  served  basis. 

(ii)  Purchasers  under  paragraph  (a)(1) 
of  this  section  must  notify  HUD  of 
preliminary  interest  in  specific 
properties  within  five  days  of  the 
notification  of  available  properties 
(where  notification  is  by  mail,  the  five 
days  will  begin  to  run  five  days  after 
mailing).  Those  properties  in  which 
purchasers  express  an  interest  w  ill  be 
held  off  the  market  for  a  ten-day 
consideration  and  inspection  period. 
Other  properties  on  the  list  will 
continue  to  be  processed  for  public  sale. 
HUD  may  limit  the  number  of  properties 
held  off  the  market  for  a  purchaser  at 
any  one  time,  based  upon  the 
purchaser's  financial  capacity  as 
determined  by  HLTD  and  upon  past 
performance  in  HUD  programs.  At  the 
end  of  the  ten-day  consideration  and 
inspection  period,  properties  in  which 
no  governmental  entity  or  nonprofit 
organization  has  expressed  a  specific 
intent  to  purchase  will  be  offered  for 
sale  under  the  competitive  bid  proc;ess. 
Properties  in  which  a  governmental 
entity  or  nonprofit  organization 
expressed  an  intent  to  purchase,  during 
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the  ten-day  period,  will  oonlinue  to  be 

held  off  the  market  pending  receipt  uf 
the  sales  contract.  If  a  sales  cuntract  is 
not  received  within  a  time  period  of  up 
to  ten  days,  as  determined  by  HUD. 
following  expiration  of  the  ItMi-day 
consideration  and  inspection  period, 
and  no  other  govemmentai  entity  or 
nonprofit  organization  has  expnissAd  an 
interest,  then  the  property  will  he 
offered  for  sale  untler  the  tiunpntitive 
bid  process. 

(3)  In  order  to  ensun'  that  pniperties 
purchas«>d  at  a  discount  are  beit^ 
utilizoii  for  expanding  alTonLable 
housing;  opportunitirs.  Hl'D  iiiay 
require,  as  appropriate,  pexiodu:,  liuiitud 
information  regarding  tbe  puniiase  aiid 
resale  of  siich  propertitis.  and  i^^rlain 
restrictions  on  the  resale  of  9.\\ih 
properties. 


§291.135    (Arrtonded] 

6.  Settion  291.135  isanjenrJi'd  by 
removing  paragraph  fdV 
Nicolas  P.  Rnl^nav. 
Aisisianl  Stn  nHnn-F*-Jf:^iHinii'.>:r^ 
(Commissioner. 

Dated:  tuly  23,  1<i94. 
leaiiBe  K.  EkvO. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  54,  312.  314,  320.  330. 
601.807.  812.  814,  and  860 

[Docket  No.  93N-0445] 

Financial  Disclosure  by  Clinical 
Investigators 

AGENCY:  Fund  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  that  the  sponsor  of  any  drug, 
biological  product,  or  device  submit 
certain  information  concerning  the 
compensation  to,  and  financial  interests 
of,  any  clinical  investigator  conducting 
clinical  studies  to  determine  whether 
that  product  meets  the  marketing 
requirements  specified  by  the  agency. 
This  requirement  will  apply  to  most 
clinical  studies  involving  human 
subjects,  as  well  as  any  study  to 
establish  bioavailability  or 
bioequi valence.  The  agency  is  pro{x>Mng 
to  require  that  sponsors  certify  to  the 
absence  of  certain  financial  interests  of 
clinical  investigators  or  disclose  those 
financial  interests  when  clinical  studies 
are  submitted  to  FDA  in  support  of 
product  marketing.  If  the  agency  adopts 
this  proposal,  and  the  sponsor  dues  not 
include  one  of  the  required  submissions 
with  the  applicatkm  for  marketing  a 
covered  product  that  contains  rlimcal 
data,  the  agency  will  refuse  to  file  the 
application.  FDA  will  propose  to  extend 
these  requirements  to  submissions  for 
marketing  approval  related  to  human 
foods,  animal  foods,  and  animal  dntgs 
in  a  notice  to  be  published  in  a 
subsequent  issue  of  the  Federal 
Register.  FDA  is  seekingj>ublir 
comment  on  these  proposed 
requirements. 

DATES:  Written  comments  on  or  bt-fore 
December  21.  1994.  The  agency  is 
proposing  that  any  final  rule  that  may 
issue  based  on  this  proposed  rule 
become  effective  6  months  after  the  date 
of  its  publication. 

ADDRESSEES:  Submit  written  uimnients 
and  responses  to  questions  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Dnig  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville.  MD  20857.  Comments  should 
be  identified  with  the  docket  number 
found  in  bnukots  in  the  heading  of  this 
do<:umont 

FOR  FURTHER  INFORIUTION  COffTACT:  |ohn 
S.  Fnsign.  Offire  of  Health  Affairs 


(HFY-22i.  Food  and  Drug 
Adminislratioa,  5600  Fishers  Lane. 
Rockville,  \fD  208,52.  301-443-1382. 

SUPPLEMENTARY  INFORMATIOM: 

I.  Background 

There  is  a  growing  recognition  in  the 
academic  and  scientific  communities 
that  certain  financial  arrangements 
between  clinical  investigators  and 
product  sponsors,  or  the  perxxul 
financial  interests  of  clinical 
investigators,  can  potentially  bias  the 
outcome  of  clinical  trials.  Although 
FD,^  and  other  government  agencies,  in 
parallel  with  these  communities,  are 
increasingly  concerned  about  the 
potential  for  such  interests  to  bias  data 
generated  by  these  studies,  the  agency 
currently  has  no  mechanism  to  collect 
information  concerning  speciGc 
financial  interests  of  clinical 
investigators  who  conduct  studies  in 
support  of  product  marketing.  The 
creation  of  a  system  to  colled  and 
analyze  this  information  will  strcQgthea 
the  product  review  process. 

In  the  Federal  Register  of  fnn<>  28, 
1994,  the  Public  Health  Service 
pubUshed  a  notice  of  proposed 
rulemaking  on  objectivity  in 
(59  FR  33142-33251);  and  the 
Science  Foundation  published  a 
statement  of  policy  on  financial 
disclosure  by  scientific  investigators  (59 
FR  33308-33312). 

Tbe  fad  that  these  other  f^ovemaMat 
agencies  have  developed  such  policies 
and  regulations  reinforces  FDA's 
oonoems  and  its  decision  to  seek  an 
appropriate  approach  to  the  issue  Of 
necessity,  such  an  approach  differs  ia 
some  respects  among  different  agencies, 
based  on  differences  in  their 
responsibilities  and  the  nature  of  their 
relationships  with  external  communities 
(i.e.,  the  role  uf  a  legulatory  agency 
versus  a  grant-making  agency). 

For  example,  the  PHS  and  NSF 
documents  are  broader  in  scope  than  the 
FDA  proposed  rule  and  respond  to 
principles  that  govern  federally  funded 
grants  and  contracts.  The  concerns  of 
PHS  and  NSF  include  the  stewardship 
of  public  research  funds  and  the 
assurance  of  objectivity  in  the  research 
supported  by  these  funds.  Receipt  of 
Federal  funds  for  research  is  a  privilege, 
and.  just  as  such  funds  are  granted  for 
all  types  of  research.  PHS  and  NSF  are 
interested  in  guarding  against  bias  in  all 
research. 

In  contrast,  drug  and  device 
manufacturers  are  required  under 
statutory  authority  to  submit  difucai 
trial  data  in  order  to  gain  FDA  approval 
to  market  a  product.  FDA's  concerns  ar« 
more  narrowly  focused  on  evaluating 


the  reliability  of  chnical  data 
submissions  in  support  of  marketing 
approval  because  FDA  must  rely  on 
submitted  clinical  data  in  making 
decisions  on  the  safety  and  effectiveness 
of  regulated  products.  FDA's  primary 
interest  is  in  the  potential  of  certain 
financial  interests  to  bias  the  outcome  of 
clinical  studies. 

Because  of  the  agency's  special 
regulatory  responsibilities,  FDA's 
proposed  rule  differs  from  the  Nil  I 
regulation  and  the  NSF  policy  in  terms 
of  the  research  conducted  by  potentially 
affected  investigators  and  in  two  other 
respects  as  well.  FDA's  proposed  nile 
does  not  include  a  financial  interest  of 
a  clinical  investigator  in  a  firm  that 
owns  a  product  that  would  compete 
with  the  tested  product  for  market 
share,  and  FDA  is  not  proposing  to 
require  disclosure  of  financial  interests 
and  arrangements  in  or  with  the  sponsor 
by  full-time  employees  of  the  sponsor. 
In  addition,  FDA's  proposed  rule  does 
not  identify  a  specific  threshold  dollar 
which  would  trigger  disclosure  of 
financial  interests.  Instead,  FDA  is 
requesting  public  comment  on  whether 
setting  a  threshold  ampunt  is 
appropriate,  and  if  so,  what  the  dollar 
amount  should  be.  These  additional 
differences,  and  FDA's  interest  in 
obtaining  comment  on  them,  are 
discussed  further  in  section  II. D.  uf  this 
document. 

FDA  is  concerned  about  financial 
intBrests  that  are  unknown  or 
undisclosed  to  the  agency  and 
potentially  unmanaged  by  product 
sponsors  to  guard  against  purposeful  or 
inadvertent  bias.  In  particular,  FDA  is 
concerned  about  those  types  of  financial 
interests  whose  value  is  heavily 
influenced  by  the  outcome  of  the 
research. 

Clinical  research  data  provide  the 
basis  for  FDA's  assessment  of  the  safety 
and  effectiveness  of  new  human  drugs, 
devices,  and  biologies,  the  assessment  of 
the  bioequivalence  of  generic  drugs  and 
sometimes  the  substantial  equivalence 
of  devices.  It  is  essential  that  these  data 
be  reliable  and  that  steps  be  taken  to 
minimize  possible  effects  on  the  data 
rrstihing  from  potential  bias  on  the  part 
of  an  investigator.  FDA  acknowledges 
that  there  are  many  factors  that  could 
give  investigators  a  preference  for  a 
particular  outcome,  but  a  significant 
financial  interest  in  the  outcome  of  the 
study  is  of  particular  concern.  Bias,  as 
used  here,  means  a  purposeful  or 
inadvertent  preference  of  the  clinical 
investigator  for  a  particular  study 
ottloome  that  interferes  with  the  clinical 
iwvestigator's  impartiality  in  conducing 
a  chnical  study.  Bias  could,  for 
example,  interfere  with  a  clinical 


investigator's  impartiality  in  assessing 
the  outcome  of  therapy;  in  assigning 
patients  to  treatment  (so  that  patients 
who  receive  the  test  product  are  those 
with  a  better  prognosis);  in  interpreting 
an  adverse  event:  in  assessing  the 
outcome  of  the  therapy;  or  in  deciding 
upon  use  of  concomitant  therapy. 

In  any  discussion  of  potential  sources 
of  bias,  it  is  important  to  distinguish 
between  the  actual  conduct  of  studies 
and  collection  of  data  by  clinical 
investigators,  on  the  one  hand,  and  the 
use  of  those  studies,  i.e..  the  analysis, 
interpretation,  and  presentation  of  the 
data  from  those  studies  by  the  sponsor, 
on  the  other.  In  the  analysis, 
interpretation,  and  presentation  of  data, 
a  commercial  sponsor  would  be 
expected  to  have  a  clear  preference  for 
a  particular  result,  and  FTDA's  review  of 
the  sponsor's  submissions  proceeds 
with  awareness  of  the  sponsor's 
interests  and  potential  biases.  The 
agency  regularly  examines,  and  in  some 
cases  repeats,  the  statistical  analysis 
carried  out  by  sponsors  for  scientific 
adequacy  and  for  accuracy,  basing  these 
examinations  on  the  raw  data  collected 
by  clinical  investigators.  When  there  is 
a  choice  of  analysis  or  study  endpoints, 
the  agency  can  usually  determine 
whether  they  were  specified 
prospectively  or  chosen  without 
knowledge  of  the  study  outcome,  and 
whether  the  choice  appears 
scientifically  credible.  Where  more  than 
one  analysis  is  possible,  FDA  can 
independently  weigh  the  arguments  for 
and  against  a  given  approach.  FDA  can, 
thus,  deal  with  potential  sponsor  biases 
in  the  analyses  and  interpretation  of 
submitted  data  because  the  agency  has 
complete  access  to  the  raw  data  and  a 
complete  description  of  the  analyses  the 
sponsor  chose. 

In  contrast,  there  is  no  way  to  assess 
completely  the  accuracy  of  the  raw  data 
themselves,  although  the  agency  can, 
and  does,  take  steps  to  help  assure  their 
validity.  FDA  provides  guidance  to 
sponsors  of  drugs,  biologies  and  devices 
on  how  to  develop  monitoring  systems 
that  their  study  monitors  can  use  to 
ensure  that  data  generated  in  clinical 
trials  are  accurate  and  complete.  As 
further  protection  against  isolated 
unreliable  data,  the  agency  generally 
requires  findings  to  be  replicated  before 
they  can  serve  as  the  basis  for  marketing 
decisions;  and  clinical  data  may  also  be 
subjected  to  field  inspections  through 
the  agency's  bioresearch  monitoring 
program.  In  many  cases,  clinical  trial 
results  arise  from  the  combined  efforts 
of  many  investigators,  so  that  a 
regulatory  conclusion  does  not  depend 
on  a  single  investigator's  efforts. 


There  are,  however,  Umits  to  the 
protection  these  steps  provide  against 
potential  bias.  Even  if  the  primary 
responsibility  of  the  study  monitor  to 
the  sponsor  is  discounted,  monitors 
cannot  verify  many  of  the  observations 
made  independently  by  investigators. 
Moreover,  while  the  bioresearch 
monitoring  program  is  immensely 
valuable  in  detecting  certain  kinds  of 
data  problems,  including  errors  or  bias 
leading  to  an  inconsistency  between 
what  is  reported  to  FDA  and 
information  in  independently  generated 
records  (for  example,  nurses's  notes, 
laboratory  sUps,  office  records,  hospital 
records)  and  can  often  detect  sloppiness 
or  deliberate  fraud,  it  has  limited  ability 
to  detect  faulty  assessment  of  study 
endpoints,  or  failure  to  record  adverse 
effects.  Thus,  although  the  agency  tries 
to  ensure  that  data  are  reliable,  FDA 
relies  considerably  on  independent 
clinical  investigators  to  provide  valid 
and  reliable  data. 

Assessing  the  reliability  of  data  is  a 
fundamental  aspect  of  FDA's  evaluation. 
It  is  just  as  critical  as  assessing  the 
adequacy  of  study  design,  the 
completeness  of  Ae  studies  carried  out, 
and  the  meaning  of  the  results. 
Therefore,  finemcial  arrangements  and 
interests  that  could  affect  reliability  of 
data  need  to  be  identified  and 
considered.  Such  interests  are  already 
considered  to  exist  and  are  taken  into 
account  when  a  clinical  investigator  is 
a  full-time  employee  of  a  sponsor.  When 
the  investigator  is  not  a  full-time 
employee,  the  interests  and 
arrangements  that  need  to  be  identified 
and  considered  include  financial 
arrangements  in  which  the  value  of 
financial  compensation  received  by  the 
clinical  investigator  could  be  affected  by 
the  study  outcome;  significant  pajTnents 
of  other  sorts,^ch  as  grants  for  ongoing 
research,  compensations  in  the  form  of 
equipment,  retainers  or  honoraria;  a 
proprietary  interest  of  the  investigator  in 
the  tested  product,  such  as  a  patent;  or 
a  significant  equity  interest  in  the 
sponsoring  company.  Such 
arrangements  and  interests,  especially  if 
combined  with  such  clinical  trial 
features  as  open  (unblinded)  study 
designs,  studies  with  subjective 
endpoints,  and  single-investigator 
studies,  may  increase  the  risk  that 
purposeful  or  inadvertent  bias  could 
influence  the  outcome  of  the  study.  FDA 
needs  to  be  aware  of  influences  that 
could  affect  data  reliability. 

II.  Proposed  Action 

A.  The  Proposal 

In  developing  this  proposal,  the 
agency  has  considered  three  broad 


areas:  (1)  IdentificaticHi  of  financial 
information  that  should  be  reported  by 
sponsors  to  FDA;  (2)  procedures  for 
reprarting  this  information;  and  (3)  steps 
the  agency  should  take  to  deal  with 
potential  bias  in  data  from  studies  by 
clinical  investigators  found  to  have 
potentially  problematic  financial 
interests,  FDA  has  also  considered  the 
proper  balance  between  the  agency's 
desire  to  detect  and  help  to  minimize 
bias  in  clinical  data  and  the  need  to 
avoid  intrusion  into  the  privacy  of 
clinical  investigators  and  unreasonable 
administrative  burdens  on  sponsors  and 
on  agency  staff. 

In  considering  procedures  for 
reporting  such  information,  the  agency 
has  sought  to  identify  the  method  that 
would  be  least  burdensome  for  sponsors 
and  for  agency  staff.  FDA  has 
determined  that  a  simple,  direct  and 
effective  method  of  minimizing 
reporting  requirements  would  be  to  give 
every  sponsor  the  option  of  either 
certifying  to  FDA  as  to  the  absence  of 
certain  financial  interests  and 
arrangements  of  the  investigators 
conducting  clinical  studies  of  the 
sponsor's  product  or  alternatively, 
disclosing  those  interests  and  describ'ng 
the  stef)S  taken  to  minimize  the  impact 
of  possible  bias.  Accordingly,  FDA  is 
proposing  to  require  that  the  sponsor  of 
any  product  submitted  to  the  agency  for 
marketing  approval  submit  a  hst  of 
clinical  investigators  and  make  one  of 
two  alternative  submissions  for  each 
clinical  investigator  who  is  not 
identified  by  the  sponsor  as  a  full-time 
employee  of  the  sponsor  at  the  time 
reports  of  clinical  studies  and  their 
accompanying  data  are  submitted  in 
support  of  proiduct  marketing.  The 
alternative  submissions  are: 

(1)  The  sponsor  may  certify  that  for 
any  clinical  study  reUed  upon  by  the  • 
sponsor  to  establish  that  the  product 
meets  the  regulatory  requirements  for 
approval,  (a)  The  sponsor  has  not 
entered  into  any  financial  arrangement 
with  any  clinical  investigator  in  which 
the  value  of  financial  compensation 
received  by  the  chnical  investigator  for 
conducting  the  studies  could  be  affected 
by  the  outcome  of  the  research;  (b)  the 
investigator  has  not  received  significant 
payments  of  other  sorts  from  the 
sponsor,  such  as  a  grant  to  fund  ongoing 
research,  compensation  in  the  form  of 
equipment,  a  retainer  for  ongoing 
consultation,  or  honoraria:  (c)  the 
chnical  investigator  has  no  proprietary 
interest,  such  as  a  patent  or  othw  direct 
financial  interest  in  the  clinically  tested 
product;  and  (d)  the  cUnical  investigator 
holds  no  significant  equity  interest  in 
the  sponsor's  company. 
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(Z)  If  the  sponsor  t  provide 

certification,  the  sj^  lUSt  disclose 

the  specific  fmancial  arrangements 
made  with  the  clinical  investigator,  the 
investigators  proprietary  and  equity 
interests  in  the  tested  product  and  the 
sponsor's  company,  and  describe  steps 
taken  to  minimize  the  potential  for  bias 
in  data  submitted  in  support  of  product 
applications. 

If  a  statement  of  certification  or 
disclosure  does  not  accompany  an 
application  containing  clinical  data,  the 
agency  will  refuse  to  file  the 
application.  The  agency  believes  that 
clinical  investigators  are  responsible  for 
providing  the  sponsor  with  sufficient 
accurate  financial  information  to  allow 
preparation  of  complete  and  accurate 
statements  and  is  proposing  to  require 
that  investigators  make  such 
information  available  to  sponsors. 
Disclosure  and  certification 
requirements  will  extend  not  only  to  the 
clinical  investigator,  but  also  to  the 
investigator's  immediate  family  (i.e.. 
spouse  and  dependent  children) 

Although  this  proposed  regulation 
applies  only  to  submissions  for  human 
drugs,  biological  products,  and  devices, 
sponsors  also  submit  data  from 
independent  clinical  investigators — i.e., 
clinical  investigators  who  are  not  the 
sponsor's  employees — in  support  of 
submissions  such  as  food  and  color 
additives,  infant  formulas,  health 
claims,  and  animal  drug  applications 
(i.e..  studies  involving  animals  that  are 
equivalent  to  clinical  studies).  The 
agency  will  also  propose  to  apply  these 
requirements  to  submissions  for 
marketing  approval  related  to  human 
foods,  animal  foods,  and  animal  drugs 
in  a  notice  to  be  published  in  a 
subsequent  issue  of  the  Federal 
Register. 

B.  The  Certification  Statement 

The  agency  is  proposing  in 
§  54.4(a)(1)  the  following  language  for 
use  by  sponsors  as  a  certification 
statement: 

With  respect  to  all  covered  clinical  studies 
lor  to  specific  clinical  studies  listed  below] 
submitted  in  support  uf  this  application,  I 
certify  that  (name  of  applicant)  has  not 
entered  into  any  financial  arrangement  with 
any  clinical  investigator,  whereby  the  value 
of  compensation  to  the  invesiij^ator  to 
conduct  the  *tudy  could  be  affected  by  the 
outcome  of  the  study.  I  also  certify  that  each 
clinical  investigator  was  required  to  disclose 
to  (name  of  applicant)  whether  the 
investigator  had  a  proprietary  interest  in  this 
product,  or  a  significant  equity  interest  in 
(name  of  applicant),  and  that  no  such 
interests  were  disclosed.  I  further  certify  that 
the  investigator  was  not  the  recipient  of 
significant  payments  of  other  kinds  us 
defined  in  21  CFR  54  2(f) 


hor  purptises  of  this  staie.nieni,  a  clinical 
investigator  includes  the  sp>ouse,  and  each 
dependent  child  of  the  investigator  as 
defined  in  21  CFR  54  2(d)  This  certification 
is  made  in  compliance  with  21  CFR  part  54. 

C.  Rationale  for  the  Proposal 

In  developing  this  policy.  FDA  met 
with  representatives  of  numerous 
scientific  and  health  care  organizations, 
as  well  as  industry,  consumers  and 
other  Government  agencies.  On 
September  9.  1993.  FDA's  Science 
Board  convened  a  public  meeting  to 
discuss  financial  disclosure  by  clinical 
investigators.  There  was  general  support 
for  development  of  this  policy 
expressed  at  the  meeting  by  board 
members  and  most  public  speakers.  The 
following  Government  groups  were 
represented  at  the  meeting:  FHS.  the 
National  Institutes  of  Health.  NSF,  and 
the  National  Academy  of  Sciences.  The 
discussion  included  updates  by 
representatives  of  these  government 
agencies  on  the  development  of  their 
policies  and  rules  pertaining  to  conflict 
of  interest  and  financial  disclosure. 

Presentations  were  also  made  by  the 
American  Medical  Association,  the 
Society  for  Clinical  Trials,  the  American 
Federation  for  Clinical  Research,  the 
Association  of  American  Medical 
Colleges,  the  Health  Research  Group, 
the  National  Coalition  of  Hispanic 
Health  and  Human  Service 
Organizations,  the  Women's  Health 
Network,  the  Pharmaceutical 
Manufacturers  Association,  and  the 
Health  Industry  Manufacturers 
Association.  The  Biotechnology 
Industry  Organization  submitted  a 
written  statement  to  the  Botird. 

In  addition,  FDA  met  informally  with 
organizations  representing  major 
segments  of  the  regulated  industry, 
consumer  organizations,  professional 
societies,  nncl  investigatwl*.  During  the 
meetings,  the  following  issues  were 
discussed:  (1)  The  identification  of 
financial  arrangements  that  have  the 
potential  for  generating  bias;  (2)  the 
extent  of  disclosure  by  clinical 
investigators  to  sponsors;  (3)  the  impact 
of  public  disclosure  of  clinical 
investigators'  financial  interests;  and  (4) 
to  whom  a  requirement  for  disclosure  of 
financial  interests  might  apply  (e.g.,  the 
investigator's  immediate  family, 
significant  business  partners).  Financial 
arrangements  discussed  included 
payments  in  the  form  of  equity,  such  as 
stock  and  stock  options,  and 
compensation  tied  to  the  sales  of  the 
product,  such  as  royalty  interests.  From 
these  informal  discussions,  it  appears 
that  in  most  cases  clinical  investigators 
are  not  asked  by  sponsors  to  divulge  any 
financial  interest  held  by  the 


investigators  in  the  sponsoring  firm 
prior  to  performing  a  clinical  study. 
(Minutes  and  other  disclosable 
statements  are  available  at  the  Dockets 
Management  Branch  (address  above)). 

Requiring  sponsors  to  obtain 
information  on  and  either  certify  or 
disclose  their  clinical  investigators' 
relevant  financial  interests  and 
arrangements  is  intended  to  help  ensure 
that  sponsors  consider  these  matters  in 
the  early  stages  of  product  development 
and,  if  necessary,  consider  how  best  to 
minimize  potential  sources  of  bias.  FDA 
believes  that  in  most  cases,  sponsors 
would  be  able  to  provide  certification 
for  clinical  investigators  and  would  not 
need  to  submit  any  further  information. 

FDA  recognizes  that  therapeutically 
beneficial  products  have  been 
developed  through  investigations  in 
which  clinical  investigators  were 
compensated  in  ways  that  may  have 
infiuenced  the  outcome  of  the  study  and 
is  therefore  not  intending  to  prohibit 
such  arrangements,  or  rule  out  reliance 
on  affected  studies  as  a  basis  for  product 
approval,  but  intends  to  give  such 
studies  particularly  close  scrutiny  and 
evaluation. 

Requiring  certification  or  disclosure  at 
the  time  of  submission  of  marketing 
applications  does  not  preclude  a 
sponsor  from  seeking  the  agency's 
advice  at  the  early  stages  of  product 
development  with  respect  to  a 
potentially  problematic  financial 
arrangement  with  a  clinical  investigator. 
Indeed,  FDA  strongly  encourages  early 
consultation  in  cases  where  the  sponsor 
may  be  entering  into  problematic 
financial  arrangements  with  a  clinical 
investigator.  The  agency  will  work  with 
sponsors  in  planning  careful 
management  of  such  situations. 

FDA  is  proposing  to  require 
certification  or  disclosure  only  with 
respect  to  the  clinical  data  submissions 
in  support  of  marketing  applications 
because  if  this  information  were 
submitted  prior  to  beginning  clinical 
studies,  agency  staff  would  be  unduly 
burdened  with  evaluating  financial 
information  for  every  clinical  study 
undertaken,  many  of  which  never  lead 
to  marketing  applications. 

FDA  has  tentatively  chosen  not  to 
seek  information  on  investigators 
carrying  out  preclinical  or 
manufacturing  and  controls  operations 
for  a  number  of  reasons.  Employees  of 
the  sponsor  develop  most  of  these  data, 
and  FDA  already  considers  the  financial 
interests  of  these  employees.  Also,  these 
data  are  often  verified  independently 
and  are  relatively  insensitive  to 
inadvertent  bias.  In  contrast,  clinical 
data  are  more  susceptible  to  inadvertent, 
unrecognized  bias  on  the  part  of 


investigators.  FDA  recognizes  that, 
despite  these  reasons,  biased  preclinical 
or  chemistry  work  could  also  affect 
product  approvals  and  welcomes 
comments  on  possible  approaches  the 
agency  could  take  to  ensure  the 
reliability  of  such  work. 

FDA  believes  that  these  requirements 
for  certification  or  disclosure  should 
apply  not  only  to  the  clinical 
investigator's  interests,  but  to  the 
interests  of  the  investigator's  immediate 
family  as  well.  The  financial  interests  of 
a  clinical  investigator's  immediate 
family  are  effectively  shared  by  the 
investigator  and  thus  would  be  as 
potentially  biasing  as  if  they  were  under 
the  investigator's  name. 

The  agency  envisions  that  the 
financial  arrangements  and  steps  taken 
to  minimize  bias  will  vary  with  different 
product  apphcations  and  will  review 
these  applications  on  a  case-by-case 
basis.  For  example,  if  a  study  design  is 
sufficiently  robust  as  a  result  of  factors 
such  as  independent  data  monitoring, 
multiple  investigators,  blinding,  and 
independent  endpoint  assessment,  FDA 
could  determine  that  a  problematic 
fmancial  interest  would  not  likely 
introduce  bias.  In  other  situations,  there 
might  be  sufficient  replication  of  critical 
results  to  render  the  questionable  data 
less  important,  or  it  might  be  possible  to 
carry  out  further  analyses  or 
observations  (reexamination  of  hospital 
records  or  patients)  that  would  provide 
assurance  as  to  the  reliability  of  the 
data.  In  still  others,  intensified  scrutiny 
by  FDA's  bioresearch  monitoring  staff 
might  be  sufficient  to  permit  FDA  to 
accept  the  data  in  support  of  product 
marketing  applications.  In  some  cases, 
however,  FDA  might  not  be  able  to 
conclude  that  the  data  were  reliable  and 
might  require  sponsors  to  conduct 
further  studies.  The  agency  seeks 
comment  as  to  other  appropriate  steps 
that  FDA  might  take  to  respond  to 
applications  that  may  be  considered 
problematic  with  respect  to  potential 
bias. 


D.  Related  Issues  for  Comment 

1 .  Public  Disclosure 

The  agency  also  seeks  comment  on 
whether  publicly  disclosing  a  clinical 
investigator's  financial  interests  would 
serve  a  useful  purpose.  FDA  also 
requests  comment  on  what  might 
constitute  an  appropriate  forum  for  such 
release — for  example,  whether  it  would 
be  useful  to  disclose  such  information  to 
an  outside  advisory  committee 
considering  the  tested  product.  Public 
disclosure  of  such  information  is  subject 
to  any  limitations  on  disclosure 
imposed  by  the  Privacy  Act,  the 


Freedom  of  Information  Act  and  other 
applicable  Federal  statutes.  FDA 
requests  comment  on  whether  the  value 
of  public  release  is  outweighed  bv  the 
right  to  privacy  of  chnical  investigators 
with  respect  to  their  financial  affairs. 

2.  Definition  of  a  Clinical  Investigator 

For  the  purposes  of  this  proposed 
rule,  FDA  defines  a  clinical  investigator 
as  including  the  spouse  and  each 
dependent  child  of  the  invest! gat ot. 
FDA  is  aware  of  instances  in  which 
problematic  financial  interests  or 
arrangements  have  been  listed  under  the 
name  of  a  business  partner  or  business 
associate  of  a  clinical  investigator  vrith 
whom  the  investigator  shared  the 
interests  or  arrangements,  so  that  the 
potentially  biasing  factor  is  not  readily 
traceable  to  the  clinical  investigator. 
The  agency  seeks  comment  on  whether 
the  definition  of  a  clinical  investigator 
should  include  business  partners  of  the 
investigator  as  well  and,  if  so,  how 
"business  partner"  should  be  defined. 

3.  Scope  and  Amount  of  Financial 
Interests  that  Should  Be  Disclosed 

In  proposing  to  require  disclosure  of 
any  significant  equity  interest  held  by  a 
clinical  investigator  in  the  sponsor,  the 
agency  has  defined  a  significant  equity 
interest  as  "any  ownership  interest, 
stock  options,  or  other  financial  interest 
whose  value  cannot  be  readily 
determined  through  reference  to  pubfic 
prices,  or  any  equity  interest  in  a 
publicly  traded  corporation  that  exceeds 
5  percent  of  total  equity  (see  proposed 
§  54.2(b)).  FDA  seeks  public  comment 
on  this  definition. 

FDA  also  seeks  comment  on  whether 
to  require  Lnforroation  on  other 
investigator  interests  or  payments  to 
investigators  that  are  not  directly  related 
to  the  conduct  of  a  study.  These  types 
of  arrangements  might  give  the 
investigator  an  "interest"  in  the 
company,  such  as  financial  ties  with  a 
firm  or  other  entity  that  suppfies,  or  is 
likely  to  supply  equipment,  materials, 
or  services  for  work  performed  by  the 
investigator;  financial  ties  with  parties 
whose  financial  interests  woidd  be,  or 
would  seem  to  be,  directly  and 
significantly  affected  by  the 
investigator's  work;  financial  ties  with, 
or  financial  support  &x»m,  any  firm  that 
markets,  produces,  or  has  in  premarket 
testing  a  product  that  is,  or  will  likely 
be,  affected  by  the  investigator's 
research.  FDA  also  requests  comment  on 
whether  there  should  be  a  "threshold  of 
concern"  with  respect  to  such 
payments,  (i.e..  whether  the  agency 
should  be  concerned  only  when  these 
forms  of  compensation  to  investigators 
exceed  a  certain  threshold  amount). 


Several  academic  institutions  ha^-e 
instituted  de  minimis  levels  for 
disclosure,  such  as  $5,000  cash  and 
$20,000  equity  interest  in  a  publicly 
held  and  widely  traded  company.  FDA 
has  not  identified  a  threshold  ainount 
and  seeks  public  comment  on  whether 
a  threshold  dollar  amount  should  be  set, 
and  if  so,  what  that  amount  should  be. 
The  agency  also  seeks  comments  on  any 
other  financial  relationships  or 
arrangements  that  should  raise  concern. 

4.  Ownership  by  a  Clinical  Investigator 
of  Stock  in  a  Competing  Product 

The  approach  taken  by  FDA  in  this 
proposed  rule  differs  from  that  of  PHS 
and  NSF  in  that  the  agency  has  not 
included  ownership  by  a  clinical 
investigator  of  stock  in  a  product  that 
would  compete  with  the  tested  product 
for  market  share.  This  issue.  FDA 
believes,  is  appropriately  of  concern  to 
sponsors.  The  agency  seeks  comment  on 
whether  such  ownership  substantially 
threatens  an  individual  clinical 
investigator's  objectivity  and  whether 
there  is  a  manageable  basis  for  reporting 
this  kind  of  interest. 

5.  Disclosure  of  Financial  Interests  by 
Full-Time  Employees  of  the  Sponsor 

FDA's  approach  also  differs  ftx)m  that 
of  PHS  and  NSF  in  that  FDA  is  not 
proposing  to  require  disclosure  of 
financial  interests  and  arrangements  in 
or  with  the  sponsor  by  full-time 
employees  of  the  sponsor.  FDA  assimies 
the  clinical  investigator  who  is  a  full- 
time  employee  of  the  sponsor  has  a  clear 
interest  in  the  outcome  of  research  and 
accoimts  for  this  potential  bias  in  the 
level  of  scrutiny  with  which  the  agency 
reviews  the  submitted  data.  FDA  seeks 
comment  as  to  what  disclosure,  if  any, 
by  a  clinical  investigator,  who  is  a  full- 
time  employee  of  the  sponsor,  of 
interests  in  the  sponsor  other  than 
salary  might  contribute  to  minimizing 
bias. 

6.  Disclosure  bv  Clinical  Investigators  to 
Both  PHS  and  FDA 

The  PHS  notice  of  proposed 
rulemaking  on  objectivity  in  research 
(59  FR  33242)  would  require  that  an 
institution  receiving  a  PHS  grant  for 
research  must  solicit  and  review 
financial  disclosure  statements  from 
each  investigator  who  is  planning  to 
particijMte  in  PHS-fimded  research.  The 
Institution  would  make  available  to  the 
Department  of  Health  and  Human 
Services,  upon  request,  information 
regarding  all  significant  financial 
interests  identified  by  the  institution 
and  how  those  interests  have  been 
managed,  reduced,  or  eliminated  to 
protect  the  research  from  bias.  In  this 
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pre 


iL'U  ri'guiation,  FD.\  ^snwm  rccjuirt; 


that  the  sponsor  of  a  marketing 
application  for  a  regulated  product 
either  certify  as  to  the  absence  of  certain 
financial  interests  and  arrangements  of 
the  investigators  conducting  clinical 
studies  of  the  sponsor's  product,  or 
disclose  those  interests  and  describe  the 
steps  taken  to  minimize  the  impact  of 
possible  bias. 

As  noted  in  Section  I.  of  this 
document,  these  two  proposed 
regulations  respond  to  different 
principles  and  are  based  on  different 
relationships  with  external 
communities.  Nevertheless,  there  is 
potential  for  the  two  regulations  to 
overlap  in  a  small  number  of  instances 
involving  PHS- funded  clinical  research 
on  FDA-regulated  products.  Public 
comment  is  sought  on  whether,  in  such 
instances,  clinical  investigators  should 
be  required  to  disclose  financial 
interests  both  to  the  institution 
receiving  PHS  funds  and  to  the  sponsor 
submitting  a  marketing  application  to 
FDA.  and  whether  meeting  the  PHS 
requirement  for  disclosure  to  the 
institution  should  be  considered  to 
satisfy  FDA's  requirement  for  disclosure 
to  the  sponsor  of  a  marketing 
application. 

III.  Legal  Authority 

The  agency  is  generally  authorized  by 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  and  the  Public  Health 
Service  Act  to  approve  drugs,  devices. 
and  biological  products  for  marketing  if 
the  products  are  demonstrated  to  be  safe 
and  effective  for  their  intended  uses  and 
are  properly  labeled.  More  specifically, 
new  drugs  are  approved  for  marketing  if 
they  meet  the  safety  and  effectiveness 
criteria  set  forth  in  section  505(d)  of  the 
act  (21  use.  355(d))  and  the 
implementing  regulations  (21  CFR  pari 
314).  To  demonstrate  effectiveness,  the 
law  requires  evidence  from  adequate 
and  well-controlled  clinical  studies  on 
the  basis  of  which  qualified  experts 
could  fairly  and  responsibly  conclude 
that  the  drug  has  the  effect  it  is 
purported  to  have.  Section  505(j)(3)(F) 
of  the  act  authorizes  the  approval  of  an 
abbreviated  new  drug  application  if, 
among  other  things,  there  is  sufficient 
information  to  show  that  the  drug  is 
"bioequivalent  to  the  listed  drug 
referred  to  in  the  application."  Under 
section  505(e)  of  the  act.  approval  of  a 
new  drug  application  is  to  bt- 
withdrawn  if  new  information  shows 
that  the  drug  has  not  been  demonstrated 
to  be  either  safe  or  effective.  Approval 
may  also  be  withdrawn  if  new 
information  shows  that  the  drug's 
labeling  is  false  or  misleading.  Under 
section  505(d)(4)  of  the  act.  in 


aetermining  whether  a  drug  is  "safe  for 
use"  under  the  conditions  proposed,  the 
agency  may  consider  not  only 
information  such  as  data  from  clinical 
studies,  but  also  "any  other 
information"  before  the  agency  relevant 
to  the  determination.  In  deciding 
whether  the  drug's  proposed  labeling 
would  be  "false  or  misleading"  under 
section  505(d)(7)  of  the  act,  the  agency 
is  also  to  evaluate  "all  material  facts." 

Section  505(k)  of  the  act  authorizes 
the  agency  to  promulgate  regulations 
requiring  applicants  to  make  records 
and  reports  of  data  or  other  information 
that  are  necessary  to  enable  the  agency 
to  determine  whether  there  is  reason  to 
withdraw  approval  of  a  new  drug 
application  or  an  abbreviated  new  drug 
application. 

"There  is  similar  authority  under 
section  351(d)  of  the  Public  Health 
Service  Act  (42  U.S.C.  262)  to  approve 
biological  products  if  their  "safety, 
purity,  and  potency"  are  demonstrated; 
section  351  also  authorizes  the 
promulgation  of  regulations  designed  to 
ensure  the  continued  safety,  purity,  and 
potency  of  the  products. 

FDA's  authority  to  regulate  medical 
devices  arises  from  the  Federal  Food. 
Drug,  and  Cosmetic  Act  of  1938,  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Device 
Amendments  of  1990,  and  the  Medical 
Device  Amendments  of  1992. 

Under  the  1976  amendments,  devices 
are  divided  into  preamendments 
devices,  i.e.,  those  devices  in 
commercial  distribution  prior  to  May 
28.  1976.  the  date  of  the  enactment  of 
the  1976  amendments,  and 
postamendments  devices,  i.e.,  those 
devices  first  in  commercial  distribution 
on  or  after  the  enactment  of  the  1976 
amendments.  All  devices  are  then 
further  classified  into  class  I.  II,  or  III. 
depending  on  the  degree  of  regulatory 
control  necessary  to  ensure  safety  and 
effectiveness.  Class  III  devices  are  the 
most  highly  regulated  category  of 
devices  and.  unless  exempted,  are 
subject  to  premarket  approval  by  FDA. 
A  device  may  be  classiHed  into  class  III: 
(1)  By  operation  of  law  if  the  device  is 
a  "new"  device,  i.e..  it  was  not  on  the 
market  before  the  date  of  the  enactment 
of  the  1976  amendments;  (2)  if  FDA 
classiHcs  or  reclassifies  the  device  into 
class  III:  or  (3)  by  operation  of  law  under 
21  use.  360j(l)  because  it  is  a 
transitional  device  that  was  previously 
regarded  as  a  new  drug. 

An  unapproved  class  III  device  may 
be  investigated  for  purposes  of  obtaining 
FDA  approval  under  an  investigational 
device  exemption  (IDE)  (21  U.S.C. 
360j(g)).  Under  three  IDE  regulatory' 


provisions.  FDA  can  require  any 
information  "relevant"  to  the  review  of 
the  appUcation  (21  CFR  812.20(b){12). 
812.20(c).  and  813.20(b)(18)). 

Clinical  data  generated  under  an  IDE 
and  other  data  and  information  are  used 
by  FDA  as  a  basis  to  grant  marketing 
approval  for  class  III  devices  and  as  a 
basis  to  reclassify  a  device.  The  law 
requires  that  a  premarket  approval 
application  (PMA)  contain  "full  reports 
of  all  information,"  known  to,  or  \\'hich 
should  reasonably  be  known  to,  the 
applicant  concerning  investigations 
concerning  the  safety  and  effectiveness 
of  the  device  (21  U.S.C.  360e(c)(l)(A)). 
In  approving  a  PMA,  FDA  must  make 
the  determination,  inter  alia,  that  there 
is  a  showing  of  reasonable  assurance 
that  the  device  is  safe  and  effective 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
proposed  labeling,  and  that  based  on  a 
fair  evaluation  of  all  material  facts  the 
proposed  labeling  is  not  false  or 
misleading  (21  U.S.C.  360e(b)).  In 
deciding  whether  to  grant  or  deny  , 
approval  of  a  PMA,  FDA  relies  upon 
"valid  scientific  evidence"  which 
includes  evidence  from  well-controlled 
investigations,  partially  controlled 
studies,  studies  and  objective  trials 
without  matched  controls,  well- 
documented  case  histories  conducted  by 
qualified  experts,  and  reports  of 
significant  human  experience  with  a 
marketed  device  •   •   •."  (21  CFR 
860.7(c)(2)).  FDA  evaluates  the  data 
submitted  and  determines  whether  it 
constitutes  "valid  scientific  evidence" 
for  the  purpose  of  determining  the 
safety  and  effectiveness  of  a  particular 
device  "and  whether  the  available 
evidence,  when  taken  as  a  whole  is 
adequate  to  support  a  determination 
that  there  is  a  reasonable  assurance  that 
the  device  is  safe  and  effective  for  its 
conditions  of  use."  (21  CFR  860.7(c)(1)). 
In  determining  whether  a  device  should 
be  reclassified,  FDA  relies  upon  the 
same  regulatory  definition  of  "valid 
scientific  evidence."  Section  515(e)(1)  of 
the  act  (21  U.S.C  360(e)(1))  aulii  jrizes 
the  agency  to  withdraw  approval  of  an 
application  if.  on  the  basis  of  "new 
information."  there  is  a  lack  of  a 
showing  of  reasonable  assurance  that 
the  device  is  safe  and  effective  under 
the  conditions  of  use.  or  the  labeling  of 
the  device  is  false  or  misleading  in  any 
particular. 

FDA  may  also  use  clinical  data  to 
determine  whether  a  "new  device."  i.e. 
a  device  marketed  after  the  date  of  the 
enactment  of  the  1976  amendments, 
may  be  removed  from  its  automatic 
statutory  class  III  status  and  thereby  be 
exempt  from  premarket  approval 
requirements  (21  U.S.C.  360c(f)(l)). 


Such  devices  may  be  marketed  without 
premarket  approval  if  FDA  issues  an 
order  finding  them  "substantially 
equivalent"  to  a  predicate  device  that 
does  not  require  premarket  approval  (21 
use.  360c{i)(l)).  In  determining 
whether  a  device  is  "substantially 
equivalent"  to  a  predicate  device,  FDA 
must  determine,  on  the  basis  of  a 
premarket  appUcation  submission 
(510(k)  submission)(21  U.S.C.  360(k)), 
that  the  device  has  the  same  intended 
use  as  the  predicate  device,  and  that  the 
device  "has  the  same  technological 
characteristics  as  the  predicate  device, 
or  *   •   •  has  different  technological 
characteristics  and  the  (submission) 
•   *   *  contains  information,  including 
clinical  data  if  deemed  necessary  by  the 
Secretary,  that  demonstrates  that  the 
device  is  as  safe  and  effective"  as  the 
predicate  device  and  does  not  raise 
different  questions  of  safety  and  efficacy 
than  the  predicate  device.  (Id.) 

Pursuant  to  sections  519  and  701  of 
the  act,  (21  U.S.C.  360i  and  371)  FDA 
has  broad  authority  to  promulgate 
regulations  governing  the  approval  of 
devices.  Section  519(a)  of  the  act 
requires  manufacturers  of  devices  to 
"establish  and  maintain  such  records, 
make  such  reports,  and  provide  such 
information,  as  the  Secretary  may,  by 
regulation,  reasonably  require  to  assure 
that  such  device  is  not  adulterated  or 
misbranded  and  to  otherwise  assure  its 
safety  and  effectiveness." 

Thus,  a  critical  part  of  the  agency's 
function  is  examining  clinical  data  to 
determine  if  the  safety  and  effectiveness 
requirements  of  the  act  and  the  Public 
Health  Service  Act  have  been  met.  FDA 
is  authorized  by  sections  505{i)  and 
701(a)  of  the  act  to  promulgate 
regulations  governing  the  conduct  of 
studies  of  investigational  drugs, 
including  unlicensed  biological 
products.  There  is  similar  authority 
relating  to  studies  of  devices  under 
sections  510(k),  513,  515,  520(g),  and 
522  of  the  act  (21  U.S.C.  360(k),  360c, 
360e,  360j(g),  and  3601).  Pursuant  to  this 
authority,  FDA  has  previously 
promulgated  regulations  whose  purpose 
is  to  ensure  the  reliability  of  data 
submitted  to  FDA  in  support  of 
marketing  applications.  FDA's 
investigational  new  drug  application 
regulations  (21  CFR  part  312), 
promulgated  under  section  505(i)  of  the 
act,  and  its  investigational  device 
exemptions  regulations  (21  CFR  parts 
812  and  813),  promulgated  under 
section  520(g)  of  the  act,  are  intended, 
among  other  things,  to  help  ensure  the 
validity  and  reliabihty  of  clinical  study 
results  submitted  to  FDA  in  support  of 
new  drug  applications  (NDA's)  and 
supplements;  premarket  approval 


applications,  and  premarket  notification 
submissions  (510(k)  submissions)  for 
devices;  and  license  applications  and 
supplements  for  biological  products. 
The  Supreme  Court  has  upheld  the 
authority  of  the  Commissioner  of  Food 
and  Drugs  to  issue  regulations  to  ensure 
the  reliability  of  clinical  study  results, 
including  requirements  to  minimize 
bias.  (See  Weinberger  v.  Hynson, 
Westcott  &■  Dunning,  Inc.,  412  U.S.  606 
(1973)). 

In  recent  years,  the  academic  and 
scientific  communities  have  turned 
their  attention  to  the  general  issue  of 
conflict  of  interest  on  research.  One 
issue  that  has  received  particular 
attention  has  been  the  potential  for  the 
financial  interests  of  investigators  to 
bias  the  results  of  studies.  There  has 
been  much  discussion  of  the  importance 
of  protecting  study  outcomes  from 
potential  bias  resulting  fit)m  investigator 
interests  in  the  area  of  applied  research, 
such  as  research  that  supports  the 
marketing  appUcations  for  human 
medical  products.  This  concern  is 
shared  by  the  PHS  and  NSF,  both  of 
which  are  currently  developing 
regulations  and  policies  regarding 
financial  disclosure  by  clinical 
investigators  and  by  FDA.  FDA  believes 
that  it  is  important  to  the  public  health 
to  ensure  that  the  data  submitted  to  the 
agency  in  support  of  marketing 
applications  are  free  of  the  effects  of 
such  bias  as  much  as  possible.  The 
agency  has  concluded  that  this 
regulation  requiring  certification  and 
disclosure  of  certain  financial 
information  of  clinical  investigators  is 
necessary  to  enable  FDA  to  approve 
human  medical  products  on  the  basis  of 
valid,  rehable,  and  unbiased  data.  FDA 
believes  that  the  regulation  is  fully 
authorized  under  sections  505,  510(k), 
513,  515,  519,  520(g),  522,  and  701(a)  of 
the  act,  and  by  section  351  of  the  Public 
Health  Service  Act. 

FDA  is  proposing  these  reporting 
requirements  because  the  information 
received  will  enable  the  agency  to 
determine  the  reliability  of  data 
submitted  in  marketing  applications 
more  effectively.  More  effective  review 
of  products  proposed  for  marketing 
provides  greater  protection  to  the  pubhc 
health,  and  therefore  results  in 
improved  implementation  of  the  act. 
FDA  believes  that  it  is  essential  to  be 
able  to  inspect  the  underlying 
documents  forming  the  basis  of  a 
sponsor's  certification  or  disclosure 
statement.  Access  to  these  records  is 
consistent  with  the  agency's  overall 
statutory  authority  to  ensure  the  safety 
and  effectiveness  of  drugs,  biological 
product,  and  devices.  FDA's  authority  to 
require  maintenance  of  records  and  to 


provide  for  agency  access  to  these 
records  was  upheld  in  National 
Confectioners  Association  v.  Califano. 
569  F.2d  690  (D.C.  Cir.  1978). 

IV.  Alternatives  Considered 

FDA  considered  several  approaches  to 
handling  the  issue  of  potential  bias  of 
research  data  resulting  from  the 
financial  interests  of  clinical 
investigators  before  deciding  to  adopt 
the  certification  and  disclosure 
procedures  described  in  this  document. 
Two  other  obvious  possibilities  would 
be  the  prohibition  of  certain  financial 
interests  by  the  agency,  e.g., 
compyensation  in  the  form  of  equit\  m 
the  firm,  and  divestiture  by  the 
investigator  of  a  prohibited  interest. 
FDA  believes  that  prohibition  and 
divestiture  of  financial  interests  might 
have  a  disproportionate  and  unduly 
severe  effect  on  certain  industries  in 
which  an  individual  who  has  the  closest 
financial  ties,  e.g.,  the  inventor  of  a 
device  being  tested,  is  often  involved  as 
an  investigator. 

In  other  situations,  such  as  small  start 
up  biotechnology  firms,  payments  to 
clinical  investigators  are  sometimes 
made  in  the  form  of  equity  interests, 
such  as  stock  options,  because  these 
firms  have  limited  capital.  These 
industries  rely  heavily  on  such 
arrangements  because  they  are  young 
and  not  well  capitalized  and  yet  are 
highly  creative  and  produce  many  novel 
products.  In  addition,  the  agency 
believes  that  the  proposed  approach  is 
more  appropriate  in  light  of  the  fact  that 
a  number  of  Federal  programs  have  been 
created  in  recent  years  specifically  to 
encourage  partnerships  between 
industry,  academia,  and  Government  in 
the  belief  that  such  relationships  result 
in  important  innovation.  Examples  of 
such  programs  include  the  Stevenson- 
Wydler  Technology  Innovation  Act  of 
1980  (Pub.  L.  96-480),  which 
encourages  technological  transfer, 
particularly  through  collaboration 
between  industry  and  the  academic 
community.  The  Patent  and  Trademark 
Act  Amendments  of  1980  (Pub.  L.  9&- 
517)  allow  universities  and  other 
funding  recipients  to  apply  for  patents 
developed  with  Federal  funding  (rather 
than  awarding  such  rights  to  the 
Government),  and  expressly  promote 
collaboration  between  commercial 
concerns  and  nonprofit  organizations. 
The  Economic  Recovery  Tax  Act  of  1981 
(Pub.  L.  97-34)  is  aimed  at  fostering 
research  and  development  by  small 
companies  and  associated  university 
partners.  The  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L  99-502), 
which  amended  Pub.  L.  96—480,  and 
Executive  Order  12592,  provide  similar 
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patt>nt  and  licensing  authority  to 
Federal  laboratories  and  encourage  them 
to  participate  in  cooperative  research 
and  development  agreements  with  the 
private  sector  and  nonprofit 
organizations. 

V.  Paperwork  Reduction  Act  of  1980 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980. 
T\w  title,  description,  and  re.spondents 


of  the  information  collections  are  shown 
below  with  an  estimate  of  the  annual 
recordkeeping  and  periodic  reporting 
burden. 

Title:  Financial  Disclosure  by  Clinical 
Investigators:  21  CFR  Part  54. 

Description:  FDA  is  proposing  to 
require  that  the  sponsor  of  any  product 
submitted  to  the  agency  for  marketing 
approval  for  new  drugs,  biological 
products,  and  devices  make  one  of  two 
alternative  submissions  at  the  time  data 
from  clinical  studies  are  submitted  in 
support  of  product  marketing.  The 


sponsor  may  either  certify  as  to  the 
financial  arrangements  and  interests  of 
clinical  investigators  or  disclose  certain 
financial  arrangements  between  the 
sponsor  and  its  clinical  investigators 
and  certain  interests  of  the  clinical 
investigators  in  the  tested  product  or  in 
the  sponsor. 

Description  of  Respondents:  Sponsors 
of  FDA  regulated  products  that  are  the 
subject  of  clinical  data  submitted  in 
support  of  marketing  appUcations. 


Estimated  Annual  Burden  for  Reporting 


Section 

Centef 

No.  of  re- 
spon<Jents 

No.  of  re- 
sponses per 
respondent 

Total  annual 
responses 

Hours  per 
response 

Total  hours 

54.4 

20 
246 
125 

11 

120 

10 

220 

29.520 
1.250 

.5 
.5 
.5 

110 

Drug* - 

Devices  - 

reporting  burden '   

14.760 
625 

Total 

15,495 

'  In  calcutatino  mis  txjrden  respondenu  are  assumed  to  be  sponsors  of  rrarKeting  applications.  On  average.  20  sponsors  submit  niarVeting  ap- 
pfications  for  bK)togics  each  year.  246  *ubm«  applications  for  drugs,  and  126  subm*l  appUcations  lor  devices  Responses  are  broken  down  into 
the  number  of  investigators  certifying  and  disclosing  for  each  sponsor's  appdcation.  The  average  numPer  of  cfcmcal  investigators  conducting  stud- 
ies related  to  a  martcetmg  appiK:ation  lor  a  biologic  is  1 1 ;  for  a  drug,  126.  and  for  a  device.  10.  It  is  estimated  that  the  sponsor  for  a  marKeting 
application  for  a  biologic  «vill  aUirnt  cortrficatioo  statements  for  10  investigators  and  a  dwclosure  statermnt  tor  1 .  It  is  estimated  that  a  drug  spon- 
sor will  sutimit  certificatwn  statemenls  for  1 15  and  disclosure  statements  tor  5  It  is  estimated  tt«t  a  device  sponsor  wiU  sutxnit  certification  state- 
ments lor  8  mvestigalors  and  disclosure  statements  lor  2.  Finally,  It  is  estimated  that  .5  hours  (30  minutes)  will  be  required  per  submission.  In  the 
absenca  of  a  firm  t>asis  for  estimating  ffie  frequency  of  either  certification  or  disclosure,  the  agefKy  is  using  ttie  conservative  estimate  of  .5  txiurs 
per  response,  alttwogh  It  is  estimated  that  .25  hours  (15  minutes)  will  be  required  for  the  preparation  and  submisstoo  of  a  certification  statement 
and  sTours  (30  minutes)  will  be  required  for  tt>e  preparation  and  submission  of  a  disclosure  statement 

Estimated  Annual  Burden  for  Recordkeeping 


Section 


546 


Total 


Ceitter 


Biologcs 

Drugs 

Defeat .. 


recordkeeping  burden ' 


No.  of  rec- 
ordkeepers 


20 
246 
125 


Hours  per 
record- 
keeper 


5.5 

60 

5 


Total  record- 
keeping hours 


110 

14,750 

625 


15,945 


'  In  catouiatirM  this  burden,  recordkeepers  are  assumed  to  be  sponsors  It  Is  assumed  ttwt  each  sponsor  will  submit  one  apphcation.  The  hours 
per  recordiaaper  ara  arrfvad  at  by  multiplying  the  average  number  of  clinical  investigators  involved  m  each  sponsor's  submitted  application  (1 1 
for  biotogics,  120  lor  drugs,  and  10  lor  devices)  by  the  \tme  estimated  lor  filing  the  financial  information  received  from  each  investigator,  which  is 
5  hours.  This  is  cofisidarad  to  be  a  or^e-tinw  burden  and  one  that  would  not  be  repeated  on  an  annual  basis. 


As  required  by  section  3.'>04(h)  of  the 
Paperwork  Reduction  Act  of  1980.  FDA 
is  submitting  a  copy  of  this  proposed 
rule  to  OMB  for  its  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regardij:ig 
this  burden  estimate  or  any  aspect  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  rm  3208.  New  Executive  Office 
Bldg..  Washington.  DC  20503.  Attn: 
i:)esk  Officer  for  FDA 


UMI 


VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(aM8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  stalomenl 
is  required 

VII.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  oi  available  regulatory 
alternatives  and.  when  regulation  is 
neciis&ary,  to  select  regulatory 


approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  consistent  on  essential 
points  with  actions  proposed  by  other 
agencies  of  which  FDA  is  aware. 
The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  This  rule  will  create  costs  in 
three  areas:  reporting,  recordkeeping, 
and  research.  The  reporting  and 


recordkeeping  burdens,  which  are  fully 
described  in  section  V.  of  this 
document,  are  the  minimum  necessary 
to  achieve  the  goals  of  this  proposed 
regulation.  Research  costs  will  amount 
to  costs  incurred  by  sponsors  in 
validating  data  that  is  potentially 
compromised  and  are  difficult  to 
estimate  because  these  situations  can  be 
expected  to  vary  and  will  be  dealt  with 
on  a  case-by-case  basis.  FDA  will 
encourage  sponsors  to  consult  with 
agency  staff  on  management  of 
potentially  problematic  situations  early 
on  so  that  verify-ing  the  reliability  of  the 
data  will  be  less  burdensome.  FDA  has 
not  proposed  to  prohibit  certain 
financial  interests,  such  as 
compensation  to  investigators  in  the 
form  of  equity  in  the  sponsor's  firm,  nor 
is  the  agency  proposing  to  require 
divestiture  by  the  investigator  of  any 
financial  interest,  because  such 
provisions  could  impact  significantly  on 
certain  small  entities  and  hinder  their 
ability  to  bring  innovative  products  to 
market.  For  these  reasons,  the  agency 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

VIII.  Conforming  Amendments 

A.  Amendments  to  Regulations  for 
Human  Drug  Products 

While  the  proposed  rule  would  not 
require  sponsors  to  submit  certification 
and  disclosure  statements  until  they 
submit  a  marketing  application,  FDA 
believes  that  sponsors  should  acquire 
financial  information  from  investigators 
before  starting  clinical  investigations. 
Consequently.  FDA  is  proposing  to 
amend  §  312.53(c),  the  regulation 
governing  the  selection  of  investigators, 
to  require  sponsors  to  obtain  financial 
information  from  clinical  investigators. 
The  agency  beUeves  that  early 
acquisition  of  financial  information  by 
sponsors  would  be  prudent  to  enable 
sponsors  to  discover  any  possible  bias 
by  the  investigator  that  might  affect  the 
conduct  of  the  clinical  investigation 
before  the  investigation  begins. 
Additionally,  this  would  permit 
sponsors  to  consult  FDA  regarding 
potential  bias  before  the  sponsor  and  the 
agency  have  devoted  resources  to  the 
clinical  investigation. 

The  proposed  amendment  to  §  312.57 
would  require  sponsors  to  maintain 
records  on  compensation  agreements 
and  all  other  financial  interests  of 
investigators  and  investigators' 
immediate  families  as  described  in  part 
54  The  agitnry  notes  that  .such 


information  would  be  required  to  be 
made  available  for  inspection  under 
existing  regulations.  The  proposed 
amendment  to  §  312.64  would  require 
clinical  investigators  to  provide 
sponsors  with  sufficient  accurate 
information  to  allow  the  sponsor  to 
submit  complete  and  accurate 
certification  or  disclosure  statements. 

The  agency  is  proposing  to  amend 
§§  314.50  and  314.60  (21  CFR  314.50 
and  314.60)  to  require  that  all  new  drug 
applications,  amendments  to 
applications,  and  supplements  that 
contain  new  data  from  a  previously 
unreported  study  include  a  certification 
or  disclosure  statement. 

FDA  is  proposing  to  amend  §  314.94 
to  require  certification  or  disclosure 
statements  in  abbreviated  new  drug 
appUcations.  While  section  505(j)(2)(A) 
of  the  act  does  not  specifically  mention 
certification  or  disclosure  statements, 
section  505(j)(2)(A)(iv)  of  the  act 
authorizes  the  agency  to  require 
"information  to  show  that  the  new  drug 
is  bioequivalent  to  the  listed  drug." 
Thus,  the  proposed  requirement  would 
allow  FDA  to  better  judge  the  reliability 
of  bioequi valence  data,  and  is  within 
the  scope  of  section  505(j)(2)(A)(iv)  of 
the  act. 

Under  this  proposal,  the  agency 
would  refuse  to  file  any  application  or 
abbreviated  antibiotic  application,  and 
refuse  to  receive  any  abbreviated  new 
drug  application  that  does  not  contain  a 
certification  or  disclosure  statement. 
Current  regulations  allow  FDA  to  refuse 
to  file  or  receive  incomplete 
applications.  Proposed  amendments  to 
§§  314.50  and  314.94  would  require 
certification  or  disclosure  to  accompany 
applications  and  abbreviated 
applications,  therefore,  any  application 
or  abbreviated  application  not 
containing  a  certification  or  disclosure 
statement  would  be  incomplete  and 
would  not  be  filed  or  received.  If  FDA 
refuses  to  file  or  receive  an  application 
or  abbreviated  application,  FDA  will  not 
review  the  application  because  the 
agency  has  determined  that  the 
application  is  not  sufficiently  complete 
to  allow  substantive  review.  FDA  is 
proposing  to  amend  §  314.60  to  allow 
the  agency  to  refuse  to  accept 
amendments  that  contain  clinical  data 
without  a  certification  or  disclosure 
statement. 

The  agency  would  amend  §§  314.200 
and  314.300  to  require  any  person  who 
submits  clinical  data  as  part  of  the 
hearing  process  for  refusals  to  approve 
and  for  withdrawals  of  approvals  for 
NDA's,  abbreviated  antibiotic  drug 
applications  (AADA's),  or  abbreviated 
new  drug  applications  (ANDA's)  or  the 
hearing  process  for  issuing,  amending, 


and  withdrawing  antibiotic  regulations 
to  submit  a  certification  or  disclosure 
statement. 

Proposed  amendments  to  §  320.36  (21 
CFR  320.36)  would  require  similar 
reporting  and  recordkeeping  for 
certification  and  disclosure  statements 
accompanying  bioequivalence  studies  as 
would  be  required  under  part  312. 

Proposed  amendments  to  §  330  10  (21 
CFR  330.10)  would  require  certification 
or  disclosure  statements  to  accompany 
clinical  data  submitted  as  a  part  of  the 
over-the-counter  (OTC)  monograph 
process.  FDA  beUeves  that  the  clinical 
data  submitted  for  OTC  drug  products 
are  no  less  important  than  data 
submitted  as  psirt  of  the  NDA  or  AN  DA 
processes  and  should  be  treated 
similarly.  In  the  case  of  OTC 
monographs,  because  all  data  are 
publicly  available,  this  disclosure 
should  also  be  part  of  the  public  record 
even  if  it  is  not  made  public  for  NDAs 
and  ANDA's. 

B.  Amendments  to  Regulations  for 
Biologicals 

FDA  is  proposing  to  amend  the 
regulations  at  §  601.2(a)  (21  CFR 
601.2(a))  governing  the  fiUng  of 
applications  for  product  hcenses  by 
adding  a  sentence  to  require  the 
inclusion  of  a  financial  certification  or 
disclosure  statement  as  follows:  "The 
applicant  shall  also  include  a  financial 
certification  or  disclosure  statement  as 
required  by  part  54  of  this  chapter.  ' 

C.  Amendments  to  Regulations  for 
Medical  Devices 

The  agency  realizes  that  not  all  510(k) 
premarket  notification  submissions 
contain  clinical  data.  Because  current 
regulations  do  not  authorize  FD.A  to 
require  certification  or  disclosure 
statements,  the  agency  proposes  to 
specifically  require  such  statements  by 
adding  a  new  paragraph  to  §807.87  (21 
CFR  807.87).  After  review  of  a  510(k). 
FDA  does  not  "file  the  application"  but 
has  other  options,  depending  upon  the 
information  contained  in  the 
submission.  Therefore,  the  agency 
proposes  to  withhold  the  decision  on 
the  510(k)  submission  until  a 
certification  or  disclosure  statement  is 
submitted. 

The  agency  recognizes  that  the 
historical  file  relating  to  a  device  mav  be 
retained  in  more  than  one  location.  FDA 
believes  howex'er,  that  a  copy  of  the 
certification  or  disclosure  statement 
should  be  accessible  pursuant  to 
§807.31  (21  CFR  807.31)  and  proposes 
to  amend  the  regulation  to 
accommodate  accessibility.  A  proposed 
amendment  to  §812.110  would  require 
clinical  investigatoi  s  to  provide  to 
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sponsors  •ufficient  accurate  financial 
information  to  allow  sponsors  to  submit 
complete  and  accurate  certification  or 
disclosure  statements.  Therefore,  FDA  is 
also  proposing  to  amend  §  814.20  to 
require  sponsors  to  include  in 
premarket  approval  applications  a 
financial  certification  or  disclosure 
slatoment  as  required  by  part  54.  and  to 
amend  §  814  42  (21  CFR  814.42)  to 
allow  the  agency  to  refuse  to  Ele  an 
application  or  amendments  that  contain 
clinical  data  without  a  certification  or 
disclosure  statement 

Because  supporting  data  are  needed 
in  a  reclassification  petition  to  satisfy 
the  requirements  of  a  determination  of 
safety  and  effectiveness  of  a  device. 
FDA  is  proposing  to  amend  §  860.123  to 
require  any  sponsor  who  submits 
clinical  data  as  part  of  a  reclassification 
petition  to  include  a  certification  or 
disclosure  statement. 

DC.  Request  for  Comments 

Interested  persons  may  on  or  before 
December  21, 1994  submit  to  the 
Dockets  Management  Branch  (HFA-305) 
(address  above)  written  comments 
regarding  this  proposal.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  54 

Clinical  investigabons.  Financial 
disc:la6ure,  Reporting  and  re<:ordkeeping 
requirements. 

21  cm  Part  312 

Drugs.  Exports,  imports. 
Investigations.  Labeling.  Medical 
reeearch.  Reporting  and  recordkeeping 
requirements.  Safety. 

21  CFR  Part  314 

Administrative  practice  and 
procedure.  ConQdential  business 
information.  Drugs.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  320 

Drugs.  Reporting  and  Recordkeeping 
requirements. 

21  CFR  Part  330 

Over-the-counter  drugs. 

21  CFR  Part  601 

Biologies.  Confidential  business 
information. 


21  CFR  Part  807 

Confidential  business  information. 
Medical  devices.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  B14 

Administrative  practice  ABd 
procedure.  Confidential  bmini 
information.  Medical  Devices.  MMical 
Research.  Reportmg  and  recocdkeepmg 
requirements. 

21  CFR  Part  860 

Administrative  practice  and 
procedure.  Medical  devices. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  .^t:t.  it  is  propowd 
that  21  CFR  chapter  1  be  amended  as 
follows: 

1.  New  part  54  is  added  to  read  as 
follows; 

PART  54— FINANCUL  DISCLOSURE 
BY  CLINICAL  INVESTJGATORS 

54.1  Purpose. 

54.2  Definitions. 

54.3  Scope. 

54.4  Disclosure  requireinents. 

54.5  Agency  evaluation  of  financial 
interests. 

54.6  RDCotdkeeping  and  record  retention. 
AnthMily:  Sees.  201.  301.  501.502.503. 

505.  50«.  507,  510.  513-520.  701,  702.  703. 
704.  705.  706.  and  706  of  the  Federal  Food, 
Drug,  and  CoMietic  Act  (21  U.S.C.  321.  331. 
351.  352.  353.  355.  356.  357.  360,  360c-3«0j. 
371.  372.  373.  374.  375.  376.  and  379);  sec 
351  of  the  Public  Health  Service  Act  (42 
US  C  262). 

§54  1     Purpose, 

(a)  The  Food  and  Drug  Administration 
(FDA)  evaluates  clinical  studies 
submitted  in  marketing  applications  as 
required  by  law  for  new  human  drugs 
and  biological  products  and  marketing 
applications  and  reclassification 
petitions  for  medical  devices. 

(b)  The  agency  reviews  data  generated 
in  these  clinical  studies  to  determine 
whether  the  applications  are  approvable 
under  the  statutory  requirements  FDA 
may  consider  clinical  studies 
inadequate  and  the  data  inadequate  if. 
among  other  things,  appropriate  steps 
have  not  t)een  taken  in  the  design. 
conduct,  reporting,  and  analysis  of  the 
studies  to  minimize  bias.  One  potential 
source  of  bias  in  clinical  studies  is  a 
financial  interest  of  the  clinical 
investigator  in  the  outcome  of  the  study, 
either  because  the  amount  of 
compensation  the  investigator  receives 
may  be  influenced  by  the  outcome  of 
the  study,  or  because  the  investigator 
has  a  financial  interest  in  the  product 
under  study  or  in  the  sponsor  of  the 
marketing  application.  This  section  and 


conforming  regulations  require  the 
sponsor  of  a  marketing  application  that 
relies  in  part  on  clinical  data  tn  disclose 
certain  financial  arrangements  between 
the  sponsor  and  its  clinical  investigators 
and  certain  interests  of  the  clinical 
investigators  in  the  product  or  in  the 
sponsor.  FDA  will  use  this  information, 
in  conjunction  with  information  about 
the  design  and  purpose  of  the  study,  as 
well  as  information  obtained  through 
on-site  inspections,  in  the  agency's 
assessment  of  the  reliability  of  the  data. 

$54.2    Definitions. 
For  the  purposes  of  this  part: 

(a)  Compensation  affected  by  the 
outcome  of  clinical  studtpn  means 
compensation  that  could  be  higher  for  a 
favorable  outcome  than  for  an 
unfavorable  outcome,  such  as 
compensation  explicitly  greater  in  the 
event  of  a  favorable  result,  or 
compensation  to  the  investigator  in  the 
form  of  an  equity  interest  in  the 
sponsor's  cr)mpanv  or  in  the  form  of 
compensation  tied  to  sales  of  the 
product,  such  as  a  royalty  interest 

(b)  Significant  equitv  interest  in  the 
applicant  means  any  ownership 
interest.  stt>ck  options,  or  other  financial 
interest  whose  value  cannot  be  readily 
determined  through  reference  to  public 
prices,  or  any  equity  interest  in  a 
publicly  traded  corporation  that  exceeds 
5  percent  of  total  equity. 

(c)  Proprietary  interest  in  the  tested 
product  means  a  property  or  other 
financial  interest  in  the  p>roduct 
including,  but  not  limited  to,  patent. 
trademark,  copyright  or  licensing 
agreement. 

(d)  CUnical  investigator  means  any 
investigator  who  is: 

(i)  Directly  involved  in  the  treatment 
or  evaluation  of  research  subjects,  or 

(ii)  Could  otherwise  influence  the 
outcome  of  the  research;  for  the 
purposes  of  the  requirements  of  this  part 
relating  to  financial  interests, 
"investigator"  includes  the  spouse  and 
each  dependent  child  of  the 
investigator. 

(e)  clinical  study  means  any  study 
involving  human  subjects,  including  a 
study  to  establish  bioavailabiUty  or 
bioequivalence.  submitted  in  a 
marketing  application  subject  to  this 
part,  that  either: 

(1)  The  sponsor  identifies  as  one  that 
the  sponsor  relies  on  to  establish  that 
the  product  meets  the  regulatory 
reouirements  for  marketing,  or 

(2)  FDA  identifies  as  one  that  it 
intends  to  rely  on  to  support  its  decision 
to  permit  the  marketing  of  the  product. 
Studies  submitted  as  publications  or  in 
brief  summary  form  will  generally  not 
be  considered  "covered  clinical  studies" 


unless  FDA  informs  the  sponsor 
otherwise.  A  sponsor  may  consult  with 
FDA  as  to  which  clinical  studies 
constitute  "covered  clinical  studies"  for 
purposes  of  complying  with  financial 
disclosure  requirements. 

(f)  Significant  payments  of  other  sorts 
means  payments  that  exceed  $5,000 
(e.g.,  grants  to  fund  ongoing  research, 
compensation  in  the  form  of  equipment 
or  retainers  for  ongoing  consultation  or 
honoraria)  or  that  exceed  5  percent  of 
the  total  equity  in  a  publicly  held  and 
widely  traded  company. 

§  54.3    Scope. 

The  requirements  in  this  part  apply  to 
any  sponsor  of  human  drugs,  biological 
products,  or  devices  who  has  contracted 
with  one  or  more  clinical  investigators 
to  conduct  studies  to  determine  whether 
the  sponsor's  product  meets  FDA 
marketing  requirements  and  who 
submits  data  fi-om  the  clinical  studies 
for  agency  review. 

§  54.4    Disclosure  requirements. 

For  purposes  of  this  part,  a  sponsor 
mu.st  submit  a  list  of  all  clinical 
investigators  who  conducted  studies  to 
determine  whether  the  sponsor's 
product  meets  FDA  marketing 
requirements,  identifying  those  clinical 
investigators  who  are  full-time 
employees  of  the  sponsor.  The  sponsor 
must  also  completely  and  accurately 
disclose  or  certify  information 
concerning  the  financial  interests  of  a 
clinical  investigator  who  is  not  a  full- 
time  employee  of  the  sponsor,  and  the 
investigator's  spouse  and  dependent 
children  for  each  covered  clinical  study. 
The  clinical  investigator  must  provide 
the  sponsor  with  sufficient  accurate 
information  to  make  the  required 
disclosure  or  certification. 

(a)  The  sponsor  of  an  application 
submitted  under  sections  505.  506,  507. 
510(k).  513.  or  515  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  or  section  351 
of  the  Public  Health  Service  Act  that 
relies  in  part  on  clinical  studies  shall 
submit,  for  each  covered  clinical  study, 
either  a  certification  described  in 
paragraph  (a)(1)  of  this  section  or  a 
disclosure  statement  described  in 
paragraph  (a)(2)  of  this  section. 

(1)  Certification.  The  sponsor  of  an 
application  covered  by  this  section  may 
submit  the  following  certification  dated 
and  signed  by  the  chief  financial  officer 
or  other  responsible  corporate  official: 

With  respect  to  all  covered  clinical  studies 
lor  to  specific  clinical  studies  Usted  below] 
submitted  in  support  of  this  application.  I 
certify  that  (name  of  applicant)  has  not 
entered  into  any  financial  arrangement  with 
any  clinical  investigator,  whereby  the  value 
of  compensation  to  the  investigator  to 


conduct  the  study  could  be  affected  by  the 
outcome  of  the  study.  I  also  certify  that  each 
clinical  investigator  was  required  to  disclose 
to  (name  of  applicant)  whether  the 
investigator  had  a  proprietary  interest  in  tliis 
product,  or  a  significant  equity  interest  in 
(name  of  applicant),  and  that  no  such 
interests  were  disclosed.  I  further  certify  that 
the  investigator  was  not  the  recipient  of 
significant  payments  of  other  kinds  as 
defined  in  21  CFR  54.2(f).  For  purposes  of 
this  statement,  a  clinical  investigator 
includes  the  spouse  and  each  dependent 
child  of  the  investigator  as  defined  in  21  CFR 
54.2(d).  This  certification  is  made  in 
compliance  with  21  CFR  part  54. 

(2)  If  the  certification  covers  less  than 
all  covered  clinical  data  in  the 
application,  the  applicant  shall  include 
in  the  certification  a  list  of  the  studies 
covered  bv  this  certification. 

(3)  Disclosure  statement.  For  any 
application  containing  a  covered 
clinical  study  for  which  the  sponsor 
does  not  submit  the  certification 
described  in  §  54.4(a)(1),  the  application 
shall  contain  a  statement  disclosing, 
completely  and  accurately,  the 
following  information: 

(i)  Any  financial  arrangement  entered 
into  between  the  applicant  and  any 
clinical  investigator  involved  in  the 
conduct  of  a  covered  clinical  trial, 
whereby  the  value  of  the  compensation 
to  the  cUnical  investigator  to  conduct 
the  study  could  be  influenced  by  the 
outcome  of  the  study; 

(ii)  Any  significant  payments  of  other 
sorts,  such  as  a  grant  to  fund  ongoing 
research,  compensation  in  the  form  of 
equipment,  retainer  for  ongoing 
consultation,  or  honoraria; 

(iii)  Any  proprietary  interest  in  the 
tested  product  held  by  any  clinical 
investigator  involved  in  a  study;  and 

(iv)  Any  significant  equity  interest  in 
the  applicant  held  by  any  clinical 
investigator  involved  in  a  covered  study 
relied  on  in  the  application  and  the 
steps  taken  to  minimize  the  potential  for 
bias. 

(b)  The  clinical  investigator  shall 
provide  to  the  sponsor  sufficient 
accurate  financial  information  to  allow 
the  sponsor  to  submit  complete  and 
accurate  certification  or  disclosure 
statements  as  required  in  paragraph  (a) 
of  this  section.  The  investigator  shall 
promptly  update  this  information  if  any 
relevant  changes  occur  in  the  course  of 
the  investigation. 

(c)  Refusal  to  file  application.  FDA 
will  refuse  to  file  any  mariceting 
application  described  in  paragraph  (a)  of 
this  section  that  does  not  contain  the 
information  required  by  this  section. 

§54.5    Agency  evaluation  of  financial 
Interests. 

(a)  Evaluation  of  disclosure  statement. 
FDA  will  evaluate  the  information 


disclosed  under  §  54.4(a)(2)  about  each 
covered  clinical  study  in  an  application 
to  determine  the  impact  of  any 
disclosed  financial  interests  on  the 
reliability  of  the  study.  FDA  may 
consider  both  the  size  and  nature  of  a 
disclosed  financial  interest  (including 
the  potential  increase  in  the  value  of  the 
interest  if  the  product  is  approved)  and 
steps  that  have  been  taken  to  minimize 
the  potential  for  bias. 

(b)  Effect  of  study  design.  In  assessing 
the  potential  of  an  investigator's 
financial  interests  to  bias  a  study,  FDA 
will  take  into  account  the  design  and 
purpose  of  the  study.  Study  designs  that 
utilize  multiple  investigators  (most  of 
whom  do  not  have  a  disclosable 
interest).  bUnding.  objective  endpoints, 
or  measurement  of  endpoints  by 
someone  other  than  the  investigator  may 
adequately  protect  against  any  bias 
created  by  a  disclosable  financial 
interest. 

(c)  Agency  actions  to  assure  reliabilitv 
of  data.  If  FDA  determines  that  the 
financial  interests  of  any  clinical 
investigator  raise  a  serious  question 
about  the  integrity  of  the  data,  FDA  will 
take  any  action  it  deems  necessary  to 
assure  the  reliability  of  the  data 
including: 

(1)  Initiate  agency  audits  of  the  data 
derived  from  the  investigator  in 
question; 

(2)  Request  that  the  sponsor  submit 
further  analyses  of  data,  e.g.,  to  evaluate 
the  effect  of  the  investigator's  data  on 
study  outcome; 

(3)  Request  that  the  sponsor  conduct 
additional  independent  studies  to 
confirm  the  results  of  the  covered  study; 

(4)  Refuse  to  treat  the  covered  clinical 
study  as  pivotal  or  primary  data  upon 
which  an  agency  action  could  be  taken. 

§  54.6    Recordkeeping  and  record 
retention. 

(a)  Financial  records  of  clinical 
investigators  to  be  retained.  A  sponsor 
who  has  submitted  a  marketing 
application  containing  covered  clinical 
studies  shall  keep  on  file  certain 
information  pertaining  to  the  financial 
interests  of  clinical  investigators  who 
conducted  studies  on  which  the 
application  reUes  and  who  are  not  full- 
time  employees  of  the  sponsor  as 
follows: 

(1)  Complete  records  showing  all 
compensation  paid  to  clinical 
investigators  by  the  sponsor  and  all 
compensation  agreements  between  the 
sponsor  and  clinical  investigators; 

(2)  Complete  records  showing  any 
significant  payments  of  other  sorts,  as 
described  in  §54.4(a)(3)(ii).  made  by  the 
sponsor  to  the  investigator; 
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(3)  Complete  records  showing  axiy 
financial  interests  held  by  clinical 
investigators  as  set  forth  in  §  54.4 
(a)(3)(iii)  and  (a)(3)(iv). 

(b)  Requirements  for  maintenance  of 
clinical  investigators'  financial  records. 
(1)  For  any  application  submitted  for  a 
covered  product,  a  sponsor  shall  retain 
records  as  described  in  paragraph  (a)  of 
this  section  for  2  years  after  the  date  of 
approval  of  the  application,  or.  if  the 
application  is  not  approved,  for  2  years 
after  the  product,  for  which  the 
application  was  submitted,  was  shipped 
and  delivered  to  clinical  investigators 
for  testing. 

(2)  The  person  maintaining  these 
records  shall,  upon  request  from  any 
properly  authorized  officer  or  employee 
of  FDA,  at  reasonable  times,  permit  such 
officer  or  employee  to  have  access  to 
and  copy  and  verify  these  records 

PART  31 2— INVESTIGATIONAL  NEW 
DRUG  APPLICATION 

The  authority  citation  for  21  CFR  part 
312  continues  to  read  as  follows: 

2  The  authority  citation  for  21  CFR 
part  312  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502,  503. 
505.  506.  507.  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U  S.C.  321.  331.  351. 
352.  353.  355.  356.  357.  371):  sec.  351  of  the 
Public  Health  Service  Act  (42  U.S.C.  262). 

3.  Section  312.53  is  amended  by 
adding  new  paragraph  (c)(4)  as  follows: 

$  31 2.53    Selecting  Investigators  and 
monitors. 

•  •         *         •         • 

(4)  Financial  disclosure  information. 
Sufficient  accurate  fmancial  information 
to  allow  the  sponsor  to  submit  complete 
and  accurate  certification  or  disclosure 
statements  required  under  part  54  of 
this  chapter.  The  investigator  shall 
promptly  update  this  information  if  any 
relevant  changes  occur  during  the 
course  of  the  investigation. 

•  «        «        •        • 

4.  Section  312.57  is  amended  by 
redesignating  paragraphs  fb)  and  (c)  as 
paragraphs  (c)  and  (d),  and  by  adding 
new  paragraph  (b)  to  read  as  follows: 

5312.57    Recordkeeping  and  rocord 
retention. 

•  •         *         •         • 

(b)  A  sponsor  shall  maintain  complete 
and  accurate  records  showing  all 
compensation  paid  to  investigators  and 
all  compensation  agreements  between 
the  sponsor  and  investigators.  A  sponsor 
shall  also  maintain  complete  and 
accurate  records  concerning  all  other 
financial  interests  of  investigators 
subject  to  part  54  of  this  chapter. 


UMI 


5.  Stx;tion  312.64  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 

§312  64     Investigator  reports. 

«  »  »  «  ■ 

(d)  Financial  disclosure  reports.  The 
investigator  shall  provide  the  sponsor 
with  sufficient  accurate  financial 
information  to  allow  the  sponsor  to 
submit  complete  and  accurate 
certification  or  disclosure  statements 
required  under  part  54  of  this  chapter. 
The  investigator  shall  promptly  update 
this  information  if  any  relevant  changes 
occur  during  the  course  of  the 
in  vt'stipatinn 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

b.  ihe  authority  citation  for  21  CFR 
part  314  is  revised  to  read  as  follows: 

Authority:  Sees.  201,  301,  501.  502.  503. 
505,  506.  507,  701.  721  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321.  331. 
351.  352.  353.  355.  356.  357.  371.  379e). 

7.  Section  314.50  is  amended  by 
redesignating  paragraphs  (a)(4)  and 
(a)(5)  as  paragraphs  (a)(5)  and  (a)(6],  and 
by  adding  new  paragraph  (a)(4)  to  read 
as  follows: 

§314  50    Content  and  format  of  an 
applicetlon. 

•  •         •         •         • 

(a)*   •   • 

(4)  A  financial  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter. 

•  •         •        •        • 

8.  Section  314.60  is  amended  in 
paragraph  (a)  by  adding  a  new  sentence 
at  the  end  of  the  paragraph  to  read  as 
follows: 

§  314.60    Amendnients  to  an  unapproved 
application. 

(a)  *   •   •  An  amendment  that 
contains  new  clinical  data  from  a 
previously  unreported  study  shall 
contain  a  financial  certification  or 
discIosLue  statement  as  required  by  part 
54  of  this  chapter,  or  FDA  will  not 
accept  any  such  amendment. 


§314.94    [Amended] 

9.  Section  314.94  Content  and  format 
of  an  abbreviated  application  is 
amended  in  paragraph  (a)(1)  by 
removing  "and  (a)(5)"  and  replacing  it 
with  "(a)(5).  and  (a)(6)";  and  in 
paragraph  (c)  by  removing  "and  (a)(5)" 
and  replacing  it  with  "(a)(5),  and  (a)(6)" 

10.  Section  314.200  is  amended  in 
paragraph  (d)(3)  by  adding  a  new 
sentence  after  the  first  sentence  to  read 
as  follows: 


§  3 1 4  200     Notice  of  opportunity  for 
hearing   notice  of  participation  and  re<)uest 
(or  hearing,  grant  or  denial  of  hearing. 

*  *  •  «  * 

(d)«  •  • 

(3)  *  *  *  A  financial  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter  must  accompany  all 
clinical  data  submitted.  *  *  * 

*  •        •        *        • 

11.  Section  314.300  is  amended  in 
paragraph  (b)(6)  by  adding  a  new 
sentence  after  the  first  sentence  to  read 
as  follows: 

§314  300    Procedure  for  the  Issuance, 

a.Tiendment,  or  repeal  0!  regulations. 
***** 

(b)  •   *   * 

(6)  *   "   *  A  financial  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter  must  accompany  all 
clinical  data  submitted  with  the  request 
for  hearing.  •   •   • 


PART  320— BIOAVAILABILITY  AND 
BIOEQUiVALENCE  REQUIREMENTS 

12.  The  authority  citation  for  21  CFR 
part  320  continues  to  read  as  follows: 

Authority:  Sees.  201.  501.  502.  505.  507, 
701  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  351.  352.  355,  357.  371). 

13.  Section  320.36  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  by  adding  new 
paragraph  (b)  to  read  as  follows: 

§  320.36    Requirements  for  mamtenance  of 
records  of  bloe<}utvalence  testing. 

»         •         *  •  • 

(b)  Any  person  who  contracts  with 
another  party  to  conduct  a 
bioequivalence  study,  the  data  of  which 
are  intended  to  be  submitted  to  FDA  as 
part  of  an  application  submitted  under 
part  314  of  this  chapter,  shall  obtain 
from  the  person  conducting  the  study 
sufficient  accurate  financial  information 
to  allow  the  submission  of  complete  and 
accurate  financial  certifications  or 
disclosure  statements  required  under 
part  54  of  this  chapter  and  maintain  that 
information  and  all  records  relating  to 
the  compensation  given  for  that  study 
and  all  other  financial  interest 
information  required  under  part  54  of 
this  chapter  for  2  years  after  the  date  of 
approval  for  the  application  or,  if  the 
application  is  not  approved,  for  2  years 
after  shipment  and  delivery  of  the  drug 
which  was  the  subject  of  the 
bioequivalence  study.  The  person 
maintaining  these  records  shall,  upon 
request  from  any  properly  authorized 
officer  or  employee  of  the  Food  and 
Drug  Administration,  at  reasonable 
times,  permit  such  officer  or  employee 


to  have  access  to  and  copy  and  verify 
these  records. 

PART  330— OVER-THE-COUNTER 
(OTC)  HUMAN  DRUGS  WHICH  ARE 
GENERALLY  RECOGNIZED  AS  SAFE 
AND  EFFECTIVE  AND  NOT 
MISBRANDED 

14.  The  authority  citation  for  21  CFR 
part  330  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502.  503,  505, 
510.  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352,  353, 
355,  360,  371). 

15.  Section  330.10  is  amended  by 
adding  new  paragraph  (f]  to  read  as 
follows: 

§  330.10     Procedures  for  ciassifylng  OTC 
drugs  as  generally  recognized  as  sa*e  and 
effective  and  not  mist)randed,  and  (or 
establishing  monographs 
*  •  •  •  » 

(f)  Financial  certification  or  disclosure 
statement.  Any  clinical  data  submitted 
under  this  section  must  be  accompanied 
by  financial  certifications  or  disclosure 
statements  required  by  part  54  of  this 
chapter. 

PART  601— LICENSING 

16.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502,  503,  505, 
510,  513-516,  518-520,  701,  704.  706,  801  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  351,  352,  353,  355,  360,  360c- 
360f,  360h-360j,  371,  374,  376.  381);  sees. 
215.  301,  351.  352  of  the  Public  Health 
Service  Act  (42  U.S.C.  216,  241,  262,  263): 
sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1461). 

17.  Section  601.2  is  amended  in 
paragraph  (a)  by  adding  a  sentence  after 
the  first  sentence  to  read  as  follows: 

§  601 .2    Applications  for  establishment  and 
product  licenses;  procedures  for  filing. 
Id)  *    *    *  The  applicant  shall  also 
include  a  financial  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter. 


PART  807-ESTABLISHMENT 
REGISTRATION  AND  DEVICE  LISTING 
FOR  MANUFACTURERS  AND 
DISTRIBUTORS  OF  DEVICES 

18.  The  authority  citation  for  21  CFR 
part  807  continues  to  read  as  follows: 

Authority:  Sees.  301,  501,  502.  510,  513, 
515,  519,  520,  701,  704  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  331,  351, 
352,  360.  360c,  360e,  360i,  360).  371.  374). 


19.  Section  807.31  is  amended  by 
adding  new  paragraph  (d)(3)  to  read  as 
follows: 

§  807.31    Additional  listing  Information. 

*  •         •         •         • 

(d)*  *  • 

(3)  A  copy  of  the  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter  shall  be  retained  and 
physically  located  at  the  establishment 
maintaining  the  historical  file. 

*  »        *        »        * 

20.  Section  807.87  is  amended  by 
adding  new  paragraph  (k)  to  read  as 
follows: 

§807.87    Information  required  m  a 
premarVet  notification  submission. 

*  •         »         •         • 

(k)  A  financial  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter. 

21.  Section  807.100  is  amended  by 
redesignating  paragraph  (a)(4)  as  (a)(5) 
and  adding  new  paragraph  (a)(4)  to  read 
as  follows: 

§807.100    FDA  action  on  a  premarket 
notification. 

(a)  *   •   * 

(4)  Withhold  the  decision  until  a 
certification  or  disclosure  statement  is 
submitted  to  FDA  pursuant  to  part  54  of 
this  chapter. 


PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

22.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Authority:  Sees.  301.  501.  502,  503.  505, 
506,  507,  510,  513-516,  518-520.  701,  702, 
704,  706.  801  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (21  U.S.C.  331,  351,  352,  353, 
355,  356,  357,  360,  360o-360f,  360h-360j. 
371,  372,  374,  376,  381);  sees.  215,  301,  351, 
354-360F  of  the  Public  Health  Service  Act 
(42  U.S.C.  216,  241.  262,  263t>-263n). 

*  •  •  •  • 

23.  Section  812.110  is  amended  by 
redesignating  paragraph  (d)  as  (e)  and 
adding  new  paragraph  (d)  to  read  as 

follows: 

§812.110    Speciric  responsibilities  of 

Investigators. 

•  •         «         ♦         • 

(d)  Financial  disclosure.  An 
investigator  shall  disclose  to  the  sponsor 
sufficient  accurate  financial  information 
to  allow  the  sponsor  to  submit  complete 
and  accurate  certification  or  disclosure 
statements  required  under  part  54  of 
this  chapter.  The  investigator  shall 


promptly  update  this  information  if  any 
relevant  changes  occur  during  the 
course  of  the  investigation. 


PART  814— PREMARKET  APPROVAL 
OF  MEDICAL  DEVICES 

24.  The  authority  citation  for  21  CFR 
part  814  continues  to  read  as  follows: 

Authority:  Sees.  501,  502,  503,  510.  513- 
520,  701,  702,  703,  704,  705,  706,  708.  801 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  351.  352,  353,  360,  360c-360j.  371, 
372.  373,  374.  375,  376,  379,  381). 

25.  Section  814.20  is  amended  by 
redesignating  paragraph  (b)(12)  as 
(b)(13)  and  adding  new  paragraph 
{b)(12)  to  read  as  follows: 

§814.20    Application. 

(b)»  •  * 

(12)  A  financial  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter. 
*        »        •        »        * 

26.  Section  814.42  is  amended  by 
adding  new  paragraph  (e)(5)  follows: 

§814.42    Filing  of  PMA. 

***** 

(e)  *   *   • 

(5)  The  PMA  is  not  accompanied  by 
a  statement  of  either  certification  or 
disclosure  pursuant  to  part  54  of  this 
chapter. 

PART  860— MEDICAL  DEVICE 

CLASSIFICATION  PROCEDURES 

27.  The  authority  citation  for  21  CFR 
part  860  continues  to  read  as  follows: 

Authority:  Sees.  513,  514,  515,  519.  520. 
701,  704  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  360c,  360d.  360e. 
360i.  360),  371,  374). 

28.  Section  860.123  is  amended  by 
adding  new  paragraph  (a)(10)  to  read  as 
follows: 

§860.123     Reclassification  section: 
Content  and  form. 

(a)*   •   • 

(10)  A  financial  certification  or 
disclosure  statement  as  required  by  part 
54  of  this  chapter. 

•        •        *        •        • 

Dated:  September  13. 1994. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Sen'ices. 
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Bureau  of  Indian  Aftairs 
25CFR  Part  11 
RIN  1076-AC78 

Law  and  Order  on  Indian  Reservations 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Final  rule:  correcting 

•imendment. 


UMI 


SUMMARV:  This  document  corrects  the 
list  published  on  October  21.  1993.  in 
the  Federal  Register.  58  FR  54412  to 
include  those  courts  that  were 
inadvertently  omitted. 
EFFECTIVE  DATE:  October  21.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bettie  Rushing.  Chief.  Branch  of  Judicial 
Services.  Bureau  of  Indian  Affairs.  1849 
C  St..  N\V..  Mail  Stop  2611-Min. 
Washington,  D.C.  20240-4001. 
tolt-phone  number  (202)  208-4400. 
SUPPLEMENTARY  INFORMATION:  The 
authority  to  issue  this  correction  is 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301  and  25  U.S.C.  2  and  9.  and 
25  U.S.C.  13  which  authorizes 
appropriations  for  "Indian  judges." 

The  final  rule  amending  the 
regulations  coiitoined  in  25  CFR  Fart  11 
to  add  the  Muskogee  Area  Tribes 
(Eastern  Oklahoma)  to  the  list  of  tribes 
in  Section  11.100(a)  became  effective 
lanuary  28.  1992.  Notice  of  a  proposed 
rule  amending  the  regulations  contained 
in  25  CFR  Part  11  to  add  the  Uto 
Mountain  Ute  Tribe  (Colorado),  was 
published  April  26,  1993.  The  Ute 
Mountain  Ute  Tribe  should  have  been 
included  on  the  list  contained  in  the 
revision  of  25  CFR  Fart  11.  published 
October  21. 1993.  at  25  CFR  11.100(a). 
The  final  rule.  25  CFR  Fart  11.  listing 
tribes  located  in  the  former  Oklahoma 
Territory,  published  Ot;tot)er  21,  1993. 
did  not  contain  the  Ponca  Tribe 
(Oklahoma).  These  additions  to  25  CFR 
Fart  1 1 .  §  1 1. 100.  Listing  of  Courts  of 
Indian  Offenses,  were  inadvertently 
omitted  from  the  list  in  the  final  rule, 
published  October  21. 1993. 

Inclusion  in  §  11.100.  Listing  of  Courts 
of  Indian  Offenses,  does  not  defeat  the 
inherent  sovereignty  of  a  tribe  to 
establish  tribal  courts  and  exercise 
jurisdiction  under  tribal  law.  TiUett  v. 
Lujan.  931  F.2d  636.  640  (10th  Cir. 
1991)  (C.F.R.  courts  "retain  some 
characteristics  of  an  agency  of  the 
federal  government"  but  they  "also 
function  as  tribal  courts");  Combnnk  v. 
Allen.  20  Indian  L.  Rep.  6029.  6030  (Ct. 
Ind.  App..  Tonkawa.  Mar.  5,  1993) 
(CFR.  court  is  a  "federally 


administered  tribal  court");  Ponca 
Tribal  Election  Board  v.  Snake.  17 
Indian  L.  Rep.  6085.  6088  (Ct.  Ind.  App.. 
Ponca.  Nov.  10,  1988)  ("The  Courts  of 
Indian  Offenses  act  as  tribal  courts  since 
they  are  exercising  the  sovereign 
authority  of  the  tribe  for  which  the  court 
sits."}.  Such  exercise  of  inherent 
sovereignty  and  the  establishment  of 
tribal  courts  shall  comply  with  the 
requirements  set  forth  in  25  CFR  Part 
11,  §  11.100(c). 

The  Assistant  Secretary— Indian 
Affairs  is  in  receipt  of  the  Fallon  Paiute- 
Shoshone  Law  and  Order  Code  which 
was  adopted  in  accordance  with  the 
Tribes'  constitution  and  by-laws  and 
approved  by  the  Area  Director  of  the 
Phoenix  Area  Office  on  August  26, 
1986.  The  Assistant  Secretary— Indian 
Affairs  further  recognizes  that  the  Fallon 
Faiute-Shoshone  Tribal  Court  was 
established  in  1986  in  accordance  v»dth 
the  Tribes'  constitution  and  by-laws; 
however,  the  Tribe  was  inadvertently 
left  on  the  fist  of  Courts  of  Indian 
Offenses.  This  correction  will  delete 
Fallon  Faiute-Shoshone  from  the  list. 

Having  reconsidered  earlier 
Departmental  opinions  interpreting  the 
constitution  of  the  Minnesota 
Chippewa,  the  Assistant  Secretary — 
Indian  Affairs  also  recognizes  the  court 
of  the  Bois  Forte  Band  of  the  Minnesota 
Chippewa  Tribe  as  established  in 
accordance  with  the  Tribes' 
constitution.  This  correction  will  delete 
Bois  Forte  Band  of  the  Minnesota 
Chippewa  Tribe  from  the  list. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
these  final  regulations  meet  the 
applicable  .standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  under  Executive  Order 
12866  and,  therefore,  will  not  require 
the  approval  of  the  Office  of 
Management  and  Budget. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

In  accordance  with  E.O.  12630.  the 
Department  has  determined  that  this 
rule  does  not  have  significant  takings 
implications.  The  Department  has 
determined  that  this  rule  does  not  have 
significant  federalism  effects. 

The  Department  of  the  Interior  has 
determined  that  this  correction  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 


to  the  National  Environmental  Policy 
Act  of  1969. 

This  correction  does  not  contain 
information  collection  requirements 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3501  ef  seq. 

The  primary  author  of  this  document 
is  Scott  Keep,  Office  of  the  Solicitor. 
Division  of  Indian  Affairs.  Department 
of  the  Interior. 
List  of  Subjects  in  25  CFR  Part  11 

Courts,  Indians — law,  Law 
enforcement  and  penalties. 

For  reasons  set  out  in  the  preamble, 
25  CFR  Part  11  is  corrected  by  making 
the  following  correcting  amendments. 

PART  11— LAW  AND  ORDER  ON 
INDIAN  RESERVATIONS 

1.  The  authority  citation  for  Part  1 1 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  R.S.  463.  25  U.S.C 
2:  R.S.  465,  25  U.S.C.  9:  42  Stat.  208.  25 
use.  13;  38  Stat.  586.  25  U.S  C.  200. 

Subpart  A— Application;  Jurisdiction 

2.  In  §  11.100,  paragraph  (a)  is  revised 
to  read  as  follows: 

§11.100    Listing  of  Courts  of  Indian 
Offenses. 

(a)  Except  as  otherwise  provided  in 
this  title,  the  regulations  under  this  part 
are  applicable  to  the  Indian  country  (as 
define^in  18  U.S.C.  1151)  occupied  by 
the  following  tribes: 

(1)  Flandreau  Santee  Sioux  Tribe 
(South  Dakota). 

(2)  Yankton  Sioux  Tribe  (South 
Dakota). 

(3)  Shoshone  and  Arapahoe  Tribes  of 
the  Wind  River  Reservation  (Wyoming). 

(4)  Red  Lake  Band  of  Chippewa 
Indians  (Minnesota). 

(5)  Cocopah  Tribe  (Arizona). 

(6)  Kaibab  Band  of  Paiute  Indians 
(Arizona). 

(7)  Confederated  Tribes  of  the 
Goshute  Reservation  (Nevada). 

(8)  Lovelock  Paiute  Trib>e  (Nevada). 

(9)  Te-Moak  Band  of  Western 
Shoshone  Indians  (Nevada). 

(10)  Yomba  Shoshone  Tribe  (Nevada) 

(11)  Duckwater  Shoshone  Tribe 
(Nevada). 

(12)  Kootenai  Tribe  (Idaho). 

(13)  Shoalwater  Bay  Tribe 
(Washington). 

(14)  Eastern  Band  of  Cherokee  Indians 
(North  Carolina). 

(15)  Mississippi  Band  of  Choctaw 
Indians  (Mississippi). 

(16)  For  the  following  tribes  located  in 
the  former  Oklahoma  Territory 
(Oklahoma): 

(i)  Absentee  Shawnee  Tribe  of  Indians 
of  Oklahoma 

(ii)  Apache  Tribe  of  Oklahoma 


(iii)  Caddo  Tribe  of  Oklahoma 
(iv)  Cheyenne- Arapaho  Tribes  of 

Oklahoma 
(v)  Citizen  Band  of  Potawatomi 

Indians  of  Oklahoma 
(vi)  Comanche  Tribe  of  Oklahoma 

(except  Comanche  Children's  Court) 
(vii)  Delaware  Tribe  of  Western 

Oklahoma 

(viii)  Fort  Sill  Apache  Tribe  of 

Oklahoma 
(ix)  Iowa  Tribe  of  Oklahoma 
(x)  Kaw  Tribe  of  Oklahoma 
(xi)  Kickapoo  Tribe  of  Oklahoma 
(xii)  Kiowa  Tribe  of  Oklahoma 
(xiii)  Oloe-Missouria  Tribe  of 

Oklahoma 
(xiv)  Pawnee  Tribe  of  Oklahoma 
(xv)  Ponca  Tribe  of  Oklahoma 
(xvi)  Tonkawa  Tribe  of  Oklahoma 


(xvii)  Wichita  and  Affiliated  Tribes  of 
Oklahoma 

(17)  Hoopa  Valley  Tribe,  Yurok  Tribe, 
and  Coast  Indian  Community  of 
California  (California)  (Jurisdiction 
limited  to  special  fishing  regulations). 

(18)  Louisiana  Area  (Includes 
Coushatta  and  other  tribes  in  the  State 
of  Louisiana  which  occupy  Indian 
country  and  which  accept  the 
application  of  this  part; 

Provided  that  this  part  shall  not  applv 
to  any  Louisiana  tribe  other  than  the 
Coushatta  Tribe  until  notice  of  such 
application  has  been  published  in  the 
Federal  Register). 

(19)  For  the  following  tribes  located  in 
the  former  Indian  Territory  (Oklahoma): 

(i)  Chickasaw  Nation 
(ii)  Choctaw  Nation 


(iii)  Thlopthlocco  Tribal  Town 

(iv)  Seminole  Nation 

(v)  Eastern  Shawnee  Tribe 

(vi)  Miami  Tribe 

(vii)  Modoc  Tribe 

(viii)  Ottawa  Tribe 

(ix)  Peoria  Tribe 

(x)  Quapaw  Tribe 

(xi)  Wyandotte  Tribe 

(xii)  Seneca-Cayuga  Tiibe 

(xiii)  Osage  Tribe 

(20)  Ute  Mountain  Ute  Tribe 
(Colorado). 
***** 

Dated:  July  1.  1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Houslng-Fe<ieral  Housing 
Commissioner 

24  CFR  Parts  207  and  290 

[Docket  No  R-94-1709;  FR^549-F-02] 

RIN2502-Aai8 

Sale  of  HUD-Held  Multifamity 
Mortgages 

AQENCY:  Office  of  the  Assistant 
Strcretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Final  rule. 

SUMMARY:  This  rule  sets  forth  the  basic 
pohcies  and  pro«:f!<lures  that  govern  the 
disposition  of  HUD-held  multifamiiy 
project  mortgages.'  In  general,  the 
Department  will  sell  both  current 
mortgages  and  delinquent  mortgages. 
However,  the  Department  will  not  sell 
delinquent  mortgages  if  foreclosure  is 
unavoidable  and  the  project  securing 
the  mortgage  is  occupied  by  low-income 
tenants  who  are  not  receiving  housing 
assistani:e  and  would  be  likely  to  pay 
rent  in  excess  of  30  percent  of  their 
adjusted  monthly  income  if  HUD  sold 
the  mortgage.  In  addition,  mortgages  on 
subsidized  properties  will  only  be  sold 
with  Fmloral  Housing  Administration 
IhTfA)  mortgage  insurance  or  equivalent 
tenant  protections:  mortgages  for 
unsubsidized  projects  may  be  sold 
without  FHA  insurance. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  will  be  October  24.  1994. 
unless  a  subsequent  notice  announcing 
an  earlier  effective  date  Is  published  in 
the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Malune.  Dire<;tor.  Office  of 
Preservation  and  Prrip«^rty  Disposition. 
OfTice  of  Housing.  Room  6272. 
Department  of  Housing  and  Urban 
Development.  451  .S«5venth  Street,  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-3555.  Hearing  or  speech  impainMl 
individuals  may  call  HUD's  TDD 
number  (202)  708-4594  (These 
telephone  numbers  are  not  tollfreo  ) 

SUPPLEMENTARY  INFORMATION: 

Bai.kground 

On  April  13,  1994,  the  I>  i 

published  a  proposed  nile  u.  .-of 

HUD-held  multifamiiy  mortgages  (59  FR 
17500).  Two  days  earlier,  on  April  1 1 . 


■ThitruUand  Ih'  -ul* 

ar*  Intandad  to  ul  I  s  .  r  ih« 

Mtllrrrutnl  agreetnanl  in  'A'tiliifi  v   Keutp.  No  I'.  67 
2t2»  IN  U  Cdl  ).  with  tfiftii\  to  i.Sf  Eihibit  B 
mortgaKt*. 


l'jy4,  rrvsident  Clinton  approved  the 
Multifamiiy  Property  Disposition 
Reform  Act  of  1994  (Pub.  L.  103-233) 
(Multifamiiy  Property  Disposition  Act). 
Section  101(b)  of  the  Multifamiiy 
Property  Disposition  Act  revised  section 
203  of  the  Housing  and  Community 
Development  Amendments  of  1978  (12 
U.S.C.  1701Z-11)  (HCD  Amendments  of 
1978).  This  final  rule  incorporates 
technical  changes  to  section  203  of  the 
HCD  Amendments  of  1978,  as  amended 
by  section  101(b)  of  the  Multifamiiy 
Property  Disposition  Act,  as  those 
provisions  affect  the  sale  of  HUD-held 
mortgages.  HUD  will  be  publishing, 
shortly,  an  interim  rule  to  implement 
the  statutory  amendments  affecting  the 
management  and  disposition  of  HUD- 
owned  multifamiiy  projects. 

Summary  of  Comments — Generally 

The  Department  received  a  total  of  11 
comments  on  this  proposed  rule.  The 
majority  of  the  comments  dealt  with 
features  of  the  Department's  planned 
mortgage  sale  program  rather  than  with 
specifics  of  the  proposed  rule.  However, 
two  comraenters  made 
recommendations  regarding  the 
negotiated  sale  of  subsidized  mortgages 
to  State  and  local  governments,  and  one 
commenter  recommended  changes  to 
the  proposed  rule.  Ail  of  the  comments 
are  discussed  in  more  detail  below,  and, 
when  appropriate,  arc  addressed  in  the 
text  of  the  rule. 

Only  the  National  Housing  Law 
Project  (NHLP)  focused  specifically 
u|>on  the  text  of  the  proposed  rule.  The 
NHLP  acknowledged  HUD's  authority  to 
sell  HUD-held  mortgages,  but  urged  that 
"the  utmost  care  should  be  taken  to 
ensure  that  low-income  tenants  do  not 
lose  benefits  to  which  they  are  entitled." 

With  regard  to  the  sale  of  subsidized 
mortgages  with  insurance,  the  NHLP 
stated  that:  "The  mere  act  of  selling 
with  insurance  will  not  necessarily  by 
itself  satisfy  the  statutory  goal  of 
continuing  the  protections  for  each 
project  that  are  at  lea.st  as  advantageous 
as  the  prior  program's."  The  NHLP 
sought  assurance  that,  at  a  minimum, 
the  regulatory  protections  contained  in. 
for  example,  the  regulatory  agreement, 
note,  and  program  regulations  also 
would  apply. 

This  concern  is  consistent  with  the 
Department's  intent  to  preserve  existing 
tenant  protet:tions.  Consequently,  the 
rule  has  been  modified  to  include 
statutory  language  prohibiting  the 
Secretary  from  selling  any  mortgages 
held  by  the  S«H:retary  on  any  subsidized 
project  unless  the  sale  is  made  part  of 
a  transaction  that  ensures  that  the 
project  will  continue  to  operate,  at  least 
until  the  maturity  date  of  the  loan  or 


mortgage,  in  a  manner  that  will  provide 
rental  housing  on  terms  at  least  as 
advantageous  to  existing  and  future 
tenants  as  the  terms  required  by  the 
program  under  which  the  original  loan 
or  mortgage  was  made  or  insured.  In 
other  words,  sale  of  a  HUD-held 
subsidized  mortgage  will  not  affect  the 
e.xisting  regulatory  agreement, 
prepayment  restrictions,  flexible 
subsidy  agreements,  rental  subsidy 
contracts,  or  other  applicable  program 
regulations  and  housing  policies. 

The  NHLP  also  sought  clarification 
that  purchase  money  mortgages  (PMMs) 
for  previously  subsidized  projects  will 
be  treated  like  subsidized  mortgages. 
The  Department  so  intends  and  has 
modified  the  rule  to  make  this  evident. 

The  NHLP  requested  that  a  project 
with  any  project-based  Section  8 
assistance  be  treated  as  a  subsidized 
project  and  be  sold  with  insurance. 
However,  doing  so  would  be  contrary  to 
the  Multifamiiy  Property  Disposition 
Act.  In  the  Multifamiiy  Property 
Disposition  Act,  Congress  revised  the 
definition  of  a  subsidized  project  for  the 
mortgage  sale  program  (see  section 
203(b)(2)).  Under  the  prior  law  (see 
section  203(i){2)),  a  project  that  had  any 
rent  supplement  assisted  units  was  a 
subsidized  project.  The  requirement  that 
more  than  50  percent  of  the  units  had 
to  be  assisted  for  the  project  to  be  a 
subsidized  project  applied  only  to 
assistance  provided  under  the  United 
States  Housing  Act  of  1937  (other  than 
with  certificate  and  voucher  assistance). 
Finally,  under  the  former  law  for 
purposes  of  mortgage  sales,  any  unit 
assisted  under  the  United  States 
Housing  Act  of  1937  (other  than 
certificate  and  voucher  assistance)  made 
the  project  a  subsidized  project. 

Under  the  new  statutory  definition  of 
subsidized  project,  the  more  than  50 
percent  of  the  units  provision  applies  to 
all  forms  of  project-based  rental 
assistance  listed.  Also,  there  is  no  longer 
an  exception  from  the  50  percent 
requirement  for  mortgage  sales.  Thus, 
under  the  new  law  the  definition  of 
"subsidized  project"  is  the  same  for  the 
purpose  of  disposing  of  HUD-owned 
projects  and  for  mortgage  sales. 

The  definition  of  "subsidized  project" 
in  this  final  rule  conforms  to  the 
statutory  definition  of  "subsidized 
project."  Accordingly,  projects  that  are 
not  Section  236,  Section  221(d)(3) 
BMIR,  or  Section  202  projects  and  have 
some  units,  but  not  more  than  50 
percent  of  the  units,  assisted  with 
project-based  rental  assistance  are  under 
both  the  statute  and  the  rule 
"unsubsidized  projects."  However,  the 
Department  acknow  ledges  that  such 
partially  assisted,  unsubsidized 


mortgages  merit  special  treatment. 
Therefore,  the  Department  plans  to  sell 
these  mortgages  in  si>ecialized  auctions 
to  investors  who  will  be  selected,  in 
part,  on  the  basis  of  their  commitment 
to  preserving  the  economically 
integrated  nature  of  the  rental  housing. 

The  NHLP  also  suggested  that 
unsubsidized  projects  with  affordable 
rents  be  treated  as  though  they  were 
subsidized  and  be  sold  with  insurance. 
Adoption  of  this  approach  would  be 
inconsistent  with  congressional 
direction.  Therefore,  the  Department 
must  reject  this  approach.  The  statute 
defines  "subsidized  project"  as  a  project 
that  is  receinng  assistance;  (1)  Under 
the  section  221(d)(5)  (Below  Market 
Interest  Rate)  or  the  section  236  (Interest 
Reduction  Payments)  programs;  (2) 
under  the  section  202  direct  loan 
program;  or  (3)  in  the  form  of  rental 
assistance  for  more  than  50  percent  of 
its  units  under  the  section  8,  section  23, 
rent  supplement  or  reirtal  assistance 
payments  ("RAP")  programs.  This  rule 
merely  adopts  the  statutory  definition  of 
"subsidized  project"  as  the  regulatory 
definition. 

The  NHLP  recommended  that  HUD 
move  certain  statements  regarding  the 
availability  of  Section  8  assistance  to 
tenants  in  unsubsidized  projects  from 
the  preamble  of  the  proposed  rule  to  the 
regulatory  text.  The  statements  in  the 
preamble  describe  HUD  standards 
which  are  already  addressed  in  other 
HUD  regulations.  As  such,  there  is  no 
need  to  repeat  these  standards  in  the 
mortgage  sale  rule. 

The  NHLP  asked  why  HUD  would  not 
sell  mortgages  without  insurance  to 
mortgagees  that  are  HUD-approved  as 
well  as  to  mortgagees  that  are  not  HUD- 
approved.  In  fact,  HUD  plans  to  offer  the 
mortgages  for  sale  to  both  types  of 
mortgagees.  The  NHLP  also  questioned 
the  wisdom  of  selling  mortgages  to 
mortgagees  that  are  not  HUD-approved, 
on  the  ground  that  HUD  will  have  little 
regulatory  leverage  over  such 
mortgagees  HUD  expects  that  HUD's 
relationship  with  such  mortgagees  will 
be  governed  by  and  enforceable  under 
the  terms  and  conditions  of  the  loan 
sale. 

The  NHLP  recommended  that  HUD 
impose  certain  requirements  in  the 
event  that  a  delinquent  mortgage  is 
restructured  by  a  purchaser. 
Specifically,  the  NHLP  recommended 
that  the  purchaser/mortgagor  should 
agree: 

(1)  Not  to  discriminate  agamst 
Certificate  and  Voucher  holders  merely 
l>ecause  of  their  status  as  Certificate  or 
Voucher  holders; 

(2)  To  accept  a  project -based  Section 
8  contract  if  offered,  as  long  as  the  rents 


charged  at  the  project  are  within  120 
percent  of  the  Section  8  Fair  Market 
Rents; 

(3)  To  require  good  cause  eviction  for 
all  tenants:  and 

(4)  To  require  that  the  owner  provide 
good  repair  and  maintenance. 

HUD's  ability  to  regulate  a  mortgage 
restructuring  will  depend  upon  whether 
the  mortgage  is  subsidized  or 
unsubsidized.  In  the  case  of  a 
delinquent  subsidized  mortgage,  where 
the  mortgage  will  be  insured  upon  sale, 
HUD's  oversight  can  be  expected  to  be 
close  and  prescriptive;  however,  in  the 
case  of  dehnquem  unsubsidized 
mortgages,  where  the  mortgages  will  not 
be  insured  upon  sale,  HUD  does  not 
expect  to  regulate  a  mortgage 
restructuring  closely. 

In  section  290.202(b}  of  the  proposed 
rule,  HUD  stated  that:  "Delinquent 
mortgages  will  not  be  sold  if:  (1)  HUD 
believes  that  foreclosure  is  unavoidable; 
and  (2)  the  project  securing  the 
mortgage  is  occupied  by  low-income 
tenants  who  are  not  receiving  housing 
assistance,  but  who  would  receive 
assistance  [under  section  203  of  the 
Housing  and  Community  Development 
Amendments  of  1978]  if  HUD  foreclosed 
upon  the  mortgage."  The  NHLP 
recommended  that  HUD  not  sell 
delinquent  unsubsidized  mortgages  "if 
it  believes  that  foreclosure  is 
unavoidable,  and  the  project  *   *   *  is 
occupied  by  low-income  tenants  who 
are  not  receiving  housing  assistance  but 
could  do  so  if  HUD  foreclosed  upon  the 
mortgage."  HUD  has  changed  this 
section  in  the  final  rule  to  conform  with 
the  new  Multifamiiy  Property 
Disposition  Act. 

Under  section  203(a)  of  the  prior  law, 
HUD  was  directed  to  preserve  as 
affordable  all  units  in  unsubsidized 
projects  that  were  occupied  by  low- 
income  families.  This  statutory 
requirement  was  generally  met  at 
foreclosure  or  sale  by  placing  project- 
based  Section  8  assistance  on  units  that 
were  occupied  by  low-income  families. 
Thus,  under  the  prior  law  the  import  of 
§  290.202(b)  would  have  been  that,  in 
general,  HUD  would  nut  sell 
unsubsidized  projects  where  foreclosure 
was  unavoidable  and  there  were 
unassisted  low-income  tenants  in 

occupancy. 

Under  die  new  law.  hCTwe\'er,  HUD  is 
under  no  obligation  when  foreclosing  or 
selling  an  imsubsidized  project  to 
provide  Section  8  assistance  to  low- 
income  tenants  if  those  tenants  were  not 
already  receiving  some  form  of  tenant- 
based  assistance  (see  section 
203(e)(l)P)).  HUD's  only  obligation 
upon  foreclosure  or  sale  in  this  regard 
(and  It  applies  only  to  very  low-income 


fcmiilies  that  would  have  to  pay  more 
than  30  percent  of  their  adjusted 
monthly  income  for  rent,  not  to  all  low- 
income  families)  is  to  ensure  that  their 
rent  is  not  increased  for  two  years  (see 
section  203(g)).  These  low-income 
tenants  would  receive  Section  8 
assistance  only  if  HUD  makes  an 
administrative  decision  to  provide  more 
Section  8  assistance  than  is  required  by 
statute.  Thus,  the  import  of  §  290.202(b) 
in  the  final  rule  is  that  HUD  generally 
wll  sell  unsubsidized  projects  where 
foreclosure  was  unavoidable  and  there 
are  unassisted  low-income  tenants  in 
occupancy.  HUD  intends  to  foreclose 
delinquent  unsubsidized  mortgages  only 
if  it  makes  a  determination  that 
unassisted  tenants  would  receive 
assistance  (including  assistance 
available  on  a  discretionary  basis)  if 
HUD  were  to  foreclose. 

Finally,  the  NHLP  recommended  that 
HUD  not  sell  delinquent,  partially 
assisted,  unsubsidized  mortgages  facing 
foreclosure.  As  noted  above,  HUD 
acknowledges  that  these  mortgages 
require  special  treatment,  and  they  will 
be  sold  only  under  conditions  that 
preserve  the  rental  housing  for 
economically  int^rated  rental  use. 

Neg«»tiated  Sales  to  State  and  Local 
Agencies 

The  National  Council  of  State 
Housing  Agencies  (NCSHA)  and  the 
Illinois  Housing  Development  Authority 
(IHDA)  responded  to  HUD's  request  for 
comments  on  the  negotiated  sale  of 
mortgages  to  State  and  local  agencies 
authorized  by  section  203(k)(3)  of  the 
Housing  and  Commimity  Development 
Act  Amendments  of  1978.  Both  strongly 
supported  such  sales  and  described  the 
unique  qualifications  that  State  housing 
finance  agencies  (HFAs)  have  to  assist 
HUD  in  preserving  the  availability  and 
affordability  of  the  projects  securing  the 
loans  for  low-  and  moderate-income 
rental  use.  Specific  comments  and 
HUD's  responses  are  summarized 
below. 

Subsidy  Contracts 

NCSHA  recommended  that  HUD 
assign  Section  8  subsidy  contract 
administration  lo  HFAs.  HUD  is  willing 
to  consider  this  recommendation, 
subject  to  agreement  on  fees  and  the 
concern  raised  in  conjunction  with 
regulator^'  agreements. 

Regulatory  Agreements 

NCSHA  recommended  that  HUD 
assign  broad  regulatory  authority  to 
HFAs,  including  allowing  HFAs  to  set 
rents  and  require  owners  to  enter  into 
UFA  management  contracts.  HUD  is 
concerned  that  there  is  no  mechanism 
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for  restraining  costs  if  the  HFA  performs 
Tinancing  and  regulatory  functions  and 
also  administers  the  .Section  8  contract 
HUD  would  like  to  explore  how  to 
combine  r»>gulatory  authority  with 
incentives  to  contain  costs.  Otherwise  it 
is  HUD's  view  that  States  may  either 
administer  Section  fl  subsidy  contracts 
or  regulate  rents,  but  not  both,  in  order 
to  preserve  the  checks  and  balances 
vital  to  a  sound  subsidy  system. 

Windfall  Profits 

NCSHA  recommended  and  HUD 
concurs  that  mortgage  insurance  should 
be  limited  to  the  purchase  price  of  a 
mortgage  or  the  unpaid  principal 
balance,  whichever  is  lower  In 
addition.  HIJI)  would  not  permit  resale 
of  mortgages  for  capital  gains,  even  if 
the  gains  are  passed  through  to  MUD. 

Servicing 

NCSHA  recommendwl  that  "(w|hen 
an  HFA  requests  it.  HI  ID  should  turn 
over  servicing  functions  to  it  upon  its 
purchase  of  the  loan."  HUD  intends  to 
turn  over  mortgage  servicing  functions 
upon  the  sale  (»f  a  kmn  in  every  case. 

Delinquent  Loans 

NCSHA  recommendetl  splitting 
mortgages  into  financially  viable  and 
inviable  portions,  with  HUD  retaining 
the  inviable  portion   lU'Ddoes  not  wish 
to  use  this  method  for  restoring  a 
mortgage  to  financial  soundness, 
because  it  is  inconsistent  with  the 
overall  objective  of  reducing  the  HUD- 
h«'ld  inventory  and  HUD  serv  icing 
responsibility.  In  addition,  strategies 
that  involve  owner  consent.  sucJi  as 
creating  new  m  's.  may 

add  a  p&rty  to  tii  ;id 

complicate  the  transaction  HUD  would 
consider  other  approaches  that  meet 
mutual  goals. 

Long-Term  AffordabiLty 

NCSHA  recommended  that  HUD 
extend  the  mortgage  insurance  period 
when  purchasers  negotiate  an  extension 
of  the  affordability  period,  so  the 
insurance  would  be  coterminous  with 
the  financing  HUD  would  need  more 
information  on  what  is  being  proposed 
in  order  to  assess  this  recommendation, 
eg  what  "financing"  is  being  proposed? 
FHA  insurance  runs  with  the  mortgage: 
any  additional  insurance  period  would 
require  careful  consideration  and 
review. 

Befinancing 

NCSHA  recommended  that  HUD 
permit  HFAs  to  restructure  high-interest 
rate  loans  through  Section  223(a)(7) 
refinancing  HUD-held  mortgages  arc 
not  eligible  for  Section  223(a)(7) 


refinancing,  and  subsidized  mortgages 
generally  are  not  eligible  for 
prepayment.  However,  as  part  of  the 
restructuring  of  the  mortgage.  HUD  will 
consider  modifying  mortgages  to  lower 
above-market  interest  rates  (and  to 
reduce  subsidy  payments,  as 
appropriate)  prior  to  mortgage  sale. 
Such  reduction  would  be  considered  in 
any  pricing. 

Due  Diligence 

NCSHA  recommended  that  HUI3  work 
with  HFAs  to  disseminate  information 
on  mortgages  and  permit  HFAs  to 
perform  adequafe  and  timely  due 
diligence.  HUD  intends  to  cooperate 
fully  with  HFAs  in  their  conduct  of 
nee<led  due  diligence  on  the  mortgages 
in  which  they  are  interested. 

Warranties  and  Representations 

NCSHA  recommended  that,  among 
other  representations.  HUD  warrant  and 
represent  that  purchased  loans  are 
secured  by  projects  that  are  in  full 
compliance  with  their  regulatory 
agreements  and  subsidy  contracts  and 
that  the  loans  are  current  in  their  debt 
service  and  escrow  and  reserve 
payments.  HUD's  view  is  that  not  all  of 
these  representations  and  warranties 
may  be  appropriate  for  the 
subperforming  mortg.^ges  that  are  the 
focus  of  this  negotiated  sale  program. 
HUD  proposes  to  discuss  these 
representations  in  conjunction  with 
necessary  due  diligence  and  a  specific 
portfolio  of  mortgages  identified  for 
sale. 

Interstate  Mortgage  Pools 

NCSHA  recommended  consideration 
of  the  formation  of  interstate  mortgage 
pools,  to  lower  administrative  burdens 
and  transaction  costs.  HUD  will 
consider  such  pools  as  long  as  the 
results  are  consistent  with  the  overall 
objectives  of  the  negotiated  sale 
program,  including  hands-on  servicing 
by  the  purchasing  agency. 

Others 

In  addition.  NCSHA  and  IHDA 
recommended  that  HUD  negotiate  the 
sale  of  both  unsubsidized  mortgages 
with  Section  8  contracts  and 
nonperforming  unsubsidized  mortgages. 
As  noted  above,  HUD  intends  to  sell 
partially  assisted,  unsubsidized 
mortgages  in  s{>ecialized  auctions  to 
investors  that  will  be  selected  in  part  on 
the  basis  of  their  commitment  to 
preserving  the  economically  integrated 
nature  of  this  rental  housing.  In 
addition.  HUD  intends  to  sell 
nonperforming  unsubsidized  mortgages 
to  the  highest  bidder  in  competitive 
auctions  that  are  designed  to  put  local 


and  national  bidders  on  equal  footing. 
Civen  the  high  degree  of  investor 
interest  in  HUD's  unsubsidized 
mortgage  portfolio  and  the  Departments 
aim  of  reducing  los.ses  to  the  FHA 
insurance  fund,  the  Department  cannot 
justify  reserving  unsubsidized 
mortgages  for  purchase  only  by  State 
and  local  agencies.  Depending  upon  the 
terms  of  a  sale,  however,  these  agencies 
may  participate  with  other  investors  in 
the  purchase  of  these  mortgages. 

HUD  Mortgage  Sale  Program 

Several  comments  focused  upon  the 
mechanics  of  HUD's  auction  program. 
Both  IBS  &  As.sociates.  Inc.,  a  national 
real  estate  and  loan  marketing  firm,  and 
Ross-Dove  Company.  Inc..  an 
auctioneering  firm,  recommended  that 
HUD  use  open  outcry  auctions  as  one 
method  of  disposition  to  sell 
multifamily  mortgages.  HUD  will 
consider  the  use  of  open  outcry  auctions 
for  some  of  its  mortgage  sales. 

The  Real  Estate  Capital  Recovery 
Association  (RECRA).  a  trade 
association  representing  both  real  estate 
workout  specialists  and  real  estate 
purchasers,  recommended  that  HUD 
develop  a  strategy  and  schedule  for 
disposing  of  the  HUD-held  inventory; 
determine  the  best  disposition  strategy 
for  mortgages  on  a  case-by -case  basis; 
and  make  greater  use  of  the  private 
sector  in  managing,  foreclosing,  and 
selling  assets.  In  addition,  RECRA 
recommended  against  giving  mortgagors 
two  purchase  opportunities — i.e..  the 
opportunity  to  payoff  their  mortgages 
and  to  bid  in  an  auction.  RECRA 
believed  both:  (1)  that  HUD's  ability  to 
negotiate  a  payoff  would  be  improved  if 
the  mortgagor  could  not  participate  in 
the  auction;  and  (2)  that  other  bidders 
would  not  want  to  bid  against  the 
mortgagor  who  is  most  knowledgeable 
about  the  property.  The  terms  and 
conditions  under  which  a  mortgagor 
may  be  permitted  to  bid  on  its  mortgage 
are  best  decided  in  the  light  of  the 
particular  facts  of  a  mortgage  sale,  such 
as  whether  the  mortgages  are  being  sold 
separately  or  in  pools  or  are  current  or 
delinquent.  Accordingly.  HUD  will 
announce  any  such  terms  and 
conditions  in  the  mortgage  sales 
announcement  and  by  notice  to  affected 
mortgagors  HUD  will  consider  these 
comments  and  other  factors  in  setting 
these  terms  and  conditions. 

The  National  Leased  Housing 
Association  (NLHA)  supported  the 
proposed  rule,  but  believed  that  it 
should  have  gone  further  in  spelling  out 
the  details  of  HUD's  mortgage  sale 
program,  in  order  to  provide  an 
opportunity  for  public  comment.  In 
particular,  NLHA  wanted  more  detail 


regarding  the  FHA  mortgage  insurance 
programs  to  be  used,  the  minimum  bid 
requirements,  any  borrower  right  of  first 
refusal  and  right  to  bid  policies,  and  the 
nature  of  the  bid  process.  It 
recommended  that  mortgages  be  sold 
individually,  bidders  have  adequate 
time  in  which  to  perform  due  diligence, 
and  workout  agreements  be  permitted  to 
be  terminated  by  agreement  between  the 
new  mortgagee  and  the  mortgagor.  All  of 
this  advice  is  well-taken.  The 
Department  has  consulted  widely,  and 
will  continue  to  consult,  in  the 
development  of  its  mortgage  sales 
program,  but  does  not  believe  that  such 
details  concerning  mortgage  sale 
procedures  should  be  codified  in 
regulation.  Instead,  the  Department 
intends  to  adopt  mortgage  sale  policies 
that  are  consistent  with  these 
regulations  and  are  suited  to  the 
characteristics  qf  the  mortgages  offered 
for  sale.  This  approach  also  will  allow 
the  Department  to  leam  from  experience 
and  feedback  fi-om  all  affected  parties  as 
it  pursues  a  series  of  mortgage  sales. 
Auction  procedures  will  be  spelled  out 
in  a  bid  package  distributed  prior  to 
each  auction. 

One  mortgagor  recommended  a 
carefully  considered  set  of  policies  for 
mortgage  settlements  with  owmers. 
These  recommendations  will  be 
considered  as  HUD  works  with  its 
financial  advisor  to  develop  a  mortgage 
settlement  policy.  A  law  firm  urged 
special  attention  to  participation  by 
small  investors  in  the  mortgage  sale 
program,  including  negotiated  sales  to 
small  investors.  HUD  seeks  to  encourage 
participation  by  small  investors  by 
offering  nonperforming  mortgages  in 
small  pools;  however,  it  is  not 
authorized  to  negotiated  sales  to  private 
entities.  A  development  and  property 
management  firm  recommended  against 
the  sale  of  HUD-held  mortgages  on  the 
ground  that  they  would  be  too  deeply 
discounted;  however,  if  they  were  sold, 
the  firm  recommended  that  the 
mortgages  be  sold  individually,  rather 
than  in  pools,  to  receive  the  highest 
price.  HUD  >vill  determine  whether  to 
offer  mortgages  individually,  in  pools, 
or  both,  based  on  the  characteristics  of 
the  mortgages  offered  for  sale  and  other 
terms  and  conditions  of  the  auction.  The 
Chinese-American  Golden  Age 
Association  recommended  the  sale  of 
Section  202  loans.  HUD  is  considering 
various  options  for  these  mortgages  at 
the  present  time. 

Section-by-Section  Changes  From 
Proposed  Rule 

Some  of  the  provisions  in  the  final 
rule  have  been  reformatted,  to  aid  in 


clarity.  Substantive  changes  made  to  the 
proposed  rule  are  identified  below: 

Section  207.270 

A  new  provision  has  been  added  to 
part  207  which  authorizes  the 
Department  to  modify  the  terms  of  the 
mortgage  reinsurance  pursuant  to 
section  223(c)  of  the  National  Housing 
Act  when  the  Department  sells  a 
mortgage  with  FHA  insurance.  This 
change  is  necessary  to  take  into  account 
the  fact  that  mortgages  may  be  sold  to 
investors  at  a  discount  rate  due  to 
fluctuating  interest  rates.  When 
mortgages  are  sold  at  a  discount  rate. 
HUD  will  adjust  the  amount  of  the 
reinsurance  to  reflect  the  purchase  price 
of  the  mortgage,  not  the  original 
mortgage  amount.  HUD  will  determine 
the  amount  of  the  reinsurance  at  the 
time  of  the  mortgage  sale.  This 
regulatory  change  codifies  existing 
Departmental  policy  for  mortgage  sales. 

Section  290.3 

The  definition  of  subsidized  mortgage 
has  been  clarified  to  indicate  that 
purchase  money  mortgages  (PMMs)  for 
previously  subsidized  projects  will  be 
treated  like  subsidized  mortgages.  The 
definition  of  subsidized  project  has  been 
conformed  with  the  Multifamily 
Property  Disposition  Act. 

Section  290.200 

Language  has  been  added  to  the 
section  describing  the  purpose  of  the 
new  subpart  D,  Sale  of  HLTD-held 
mortgages,  to  state  that,  except  for 
negotiated  sales  to  State  and  local 
goverrmients,  HUD  will  sell  mortgages 
on  a  competitive  basis.  Language  has 
also  been  added  to  explain  that  the 
Secretary  retains  full  discretion  to  offer 
any  quahfying  mortgage  for  sale  and  to 
withhold  or  withdraw  any  offered 
mortgage  from  sale.  The  procedures  set 
out  in  the  remaining  sections  of  this 
subpart  apply  only  when  the  Secretary 
has  determined  that  a  qualifying 
mortgage  is  to  be  sold. 

Section  290.201(a) 

The  Department  agrees  with 
commenters  that  existing  tenant 
protections  should  be  preserved. 
Consequently,  a  paragraph  has  been 
added  to  include  language  from  section 
203(k)(l)  of  the  HCD  Amendments  of 
1978,  prohibiting  the  Secretary  from 
selling  a  HUD-held  mortgage  on  a 
subsidized  project  unless  the  sale  is 
made  part  of  a  transaction  that  meets 
certain  qualifications.  The  transaction 
must  ensure  that  the  project  will 
continue  to  operate  at  least  until  the 
maturity  date  of  the  loan  or  mortgage  in 
a  manner  that  will  provide  rental 


housing  on  terms  at  least  as 
advantageous  to  existing  and  future 
tenants  as  the  terms  required  bv  the 
program  under  which  the  original 
mortgage  was  insured. 

Section  290.202(bl(2l 

The  language  has  been  changed  to 
incorporate  the  changes  made  by  the 
Multifamily  Property  Disposition  Act  in 
the  treatment  of  unsubsidized  projects. 

Other  Matters 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB) 
under  Executive  Order  12866, 
Regulatory  Plaiming  and  Review.  Any 
changes  made  to  the  rule  as  a  result  of 
that  review  are  clearly  identified  in  the 
docket  file,  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk,  room 
10276.  451  Seventh  Street  SVV. 
Washington.  DC. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  HUD 
administrative  procedures  and. 
therefore,  are  categorically  excluded 
from  the  requirements  of  the  National 
Environmental  Policy  Act. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order.  Specifically,  the  requirements  of 
this  rule  are  directed  to  HUD 
administrative  procedures,  and  do  not 
impinge  upon  the  relationship  between 
Federal  government  and  State  and  local 
goverrunents. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
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promulgation  of  this  ml*.  ■•  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  signifirant 
economic  impect  on  a  substantial 
number  of  small  entities.  This  rule  will 
not  affect  the  ability  of  small  entities, 
relative  to  larger  entities,  to  bid  for  and 
acquire  HUD-held  mortgages  that  HUD 
decides  to  sell. 

Justification  for  Firtal  Hulrmoking 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  from  that  general  rule 
where  the  agency  f!nds  good  cause  to 
omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  "  (24  CFR  10  1)  The  Department 
finds  that  good  cause  exists  to  publish 
section  207  270  of  this  rule  for  effect 
without  first  soliciting  public  comment, 
in  that  prior  public  procedure  is 
unnecessary  because  the  Department  is 
merely  cu(lif\  ing  an  existing  earlier 
policy. 

Regulatory  Agenda 

This  Anal  rule  was  listed  as  sequence 
number  1579  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25.  1994  (59  KR 
20424.  20446)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  207 

Manufactured  homes,  Mortgage 
insurance.  Reporting  and  recordkeeping 
mquireiiit^nts,  Solar  energy. 

24  CFR  Part  290 

Lew  and  moderate  income  housing. 
Mortgage  insurance 

For  the  reasons  stated  m  lh« 
preamble,  part  207  and  part  290  of  title 
24  of  the  Code  of  Federal  Regulations  is 
amended  as  foUows- 

PART  207— MULT1FAMILY  HOUSING 
MORTGAGE  INSURANCE 

I   The  authuriiy  i n.iuon  for  part  207 
is  revised  to  read  as  follows: 

Aulhofity.  12  U.&C  t701z-1l|«).  1713. 
and  17isb.  42  U  S.C  353Md). 


2.  Subpart  B  is  amended  by  adding  a 
new  undesigruited  center  beading  to 
follow  immediately  after  §207.263.  and 
by  adding  a  new  *t  207.270  to  read  as 
follows: 

Reinsured  Mortgages 

$207,270     SoH  '.i;  Reinsuntrx-c  P'-nvinJons. 

The  temib,  inciiuxj  tuid  iiinuimt  fur 
payment  of  insurance  benefits  for 
mortgages  reinsured  pursuant  to  section 
223(c)  of  the  National  Housing  Act  may 
be  modified  by  the  terms  of  the 
Commissioner's  endorsement  of  the 
nnfp  for  rpinsnr.irre 

PART  29<.>- MANAGEMENT  AND 
DISPOSITION  OF  HUD-OWNED 
MULTIFAMtLY  PROJECTS  AND 
CERTAIN  MULTIFAMILY  PROJECTS 
5UBJECT  TO  HUD-HELD  MORTGAGES 

3—4.  The  auliiunty  cilatiun  iur  part 
290  continues  to  reed  as  follows: 

Autharity:  12  U  S.C.  17012-11. 17012-12. 
1713.  1715b.  17152-lb.  42  U.S.C  3535(d). 

5.  Section  290.1  is  revised  to  read  as 
follows 

529<:  '      Applicability. 

This  p>art  applies  to  HUD-owned 
multifamily  housing  projects  and  to 
rental  housing  projects  that  are  subject 
to  mortgages  held  by  HIJD  Specific 
provisions,  as  noted  in  the  rule  text, 
apply  only  to  "rental  bousing  projects" 
(including  HUD-owned  rental  housing 
projects)  as  defined  in  §  290  3. 

6.  In  §  290.3.  definitions  for 
"subsidized  mortgage."  "subsidized 
project"  and  "unsubsidized  nM>rtgage" 
are  added  in  alphabetical  onler  to  read 
as  follows: 

S  2M.3    Deflntttons. 

•         •         •         •         • 

Subsidized  mortgage  means  a 
mortgage,  including  a  purchase  money 
mortgage,  on  a  subsidized  project. 

Subsidized  project  means  a  rental 
project  that  is  receiving,  or  immediately 
before  its  mortgage  was  for<'(  losed  by 
HUD  or  the  project  was  acquired  by 
HUD  pursuant  to  this  regulation  was 
receiving,  any  of  the  following  types  of 
assistance: 

( 1 )  Belnw  marital  iolarest  rate 
mortgage  insurano*  under  the  pro\  iso  of 
section  221(d)(5)  of  the  National 
Housing  Act  (hereinafter,  a  BMIR 
pro)ert); 

(2)  interest  reduction  payments  made 
in  connection  with  mortgages  insured 
under  section  236  of  the  National 
Housing  Act  (hereinafter,  a  236  project); 

(3)  Chrect  loans  made  under  section 
202  of  the  Housing  Act  of  1959 
(hereinafter,  a  202  project); 


(4)  Assistance,  to  more  than  50 
percent  of  the  units  in  the  project,  in  the 
form  of: 

(i)  Rent  supplement  payments  under 
section  101  of  the  Housing  and  Urban 
Development  Act  of  1965  (hereinafter. 
Rent  Supp); 

(ii)  Aaaitional  assistance  payments 
under  section  236(f)(2)  of  the  National 
Housing  Act  (hereinafter.  RAP); 

(iii)  Housing  assistance  payments 
under  section  23  of  the  United  States 
Housing  Act  of  1937  (as  in  effect  before 
January  1,  1975)  (hereinafter,  Sec  23); 
or 

(iv)  Housing  assistance  payments 
under  section  8  of  the  United  States 
Housing  Act  of  1937  (excluding 
payments  made  for  tenant-based 
assistance  under  section  8)  (hereinafter, 
project-based  section  8). 

Unsubsidized  mortgagee  means  any 
HUD-held  mortgage  that  is  not  a 
subsidized  mortgage. 

•         *         •         *         • 

7.  A  nevt  Subpart  D.  consisting  of 
^§  290.200  through  290.202  is  added,  to 
read  as  follows: 

Subpart  D— Sale  ot  HUD-Hetd 
Mortgages 

290  200    Purpose  and  applicability  of  Civil 

Rights  Requirements. 
290  201     Sale  of  subsidized HUD-beld 

atort  gages. 
290  202     Sale  of  unsubsidized  HUD-beld 
mortgagfM. 

Subpart  D— Sale  of  HUD-Hetd 
Mortgages 

§2vcr00     Purpose  and  apptlcaWIWy  of 
Civil  Rights  Requifements 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  set  out  HUD's  policy 
regarding  the  sale  of  subsidized  and 
unsubsidized  HUD-held  mortgages. 
Except  as  otherwise  provided  in 

§  290.201(b)(ii),  the  Department  will  sell 
mortgages  on  a  competitive  basis.  The 
Secretary  retains  full  discretion  to  offer 
any  qualifying  mortgage  for  sale  and  to 
withhold  or  withdraw  any  offered 
mortgage  from  sale.  However,  when  a 
qualifying  mortgage  is  offered  for  sale, 
the  procedures  set  out  in  this  part  will 
govern  the  sale. 

(b)  Applicability  of  Civil  Rtghts 
Requirements.  Nothing  in  this  subpart 
relieves  HUD  or  bousing  that  receives 
federal  Financial  assistance  from  federal 
civil  rights  requirements,  including 
section  504  of  the  Rehabilitation  Act. 
Title  VI  of  the  Civil  RighU  Act  of  1964. 
Title  Vni  of  the  Civil  Rights  Act  of  1968. 
the  Age  Discrimination  Act  of  1975, 
Executive  Order  11063.  and  related 
regulations  and  require.ments  This 


includes  housing  in  which  less  than 
50%  of  the  units  are  receiving  housing 
assistance  payments  under  either 
Section  23  or  Section  8  of  the  United 
States  Housing  Act  of  1937  and  housing 
in  which  the  rent  of  any  unit  is  paid  by 
a  Section  8  certificate  or  voucher. 

§290  201     Sale  of  subsidized  HUD-held 
mortgages. 

(a)  Tenant  protections  presented. 
HUD  will  only  sell  subsidized 
mortgages  if  the  sale  is  part  of  a 
transaction  that  will  ensure  that  the 
project  subject  to  the  mortgage  will 
continue  to  operate,  at  least  until  the 
maturity  date  of  the  mortgage,  in  a 
manner  that  will  provide  rental  housing 
on  terms  at  least  as  advantageous  to 
existing  and  future  tenants  as  the  terms 
required  by  the  program  under  which 
the  mortgage  was  insured  prior  to  its 
assignment.  HUD's  policy  for  selling 
subsidized  HUD-held  mortgages  is  set 
out  in  paragraphs  (b)  and  (c)  of  this 
section. 

(b)  Current  mortgages.  HUD  may  sell 
current  mortgages,  as  follows: 

(1 )  Current  mortgages  with  FHA 
mortgage  insurance  will  be  sold  either: 

(i)  On  a  competitive  basis  to  FHA- 
approved  mortgagees;  or 


(ii)  On  a  negotiated  basis,  to  State  or 
local  governments,  or  to  a  group  of 
investors  that  includes  an  agency  of  a 
State  or  local  government,  if: 

(A)  The  terms  of  the  sale  include  an 
agreement  by  the  State  or  local 
government,  or  an  agency  of  the  State  or 
local  government,  to: 

[1]  Act  as  mortgagee  or  owner  of  a 
beneficial  interest  in  the  mortgage;  and 

[2]  Ensure  that  the  project  will 
maintain  occupancy  by  the  tenant  group 
originally  intended  to  be  served  by  the 
subsidized  housing  program;  and 

(B)  The  sales  price  is  the  best  price 
that  the  Secretary  can  obtain  from  an 
agency  of  a  State  or  local  government 
while  maintaining  occupancy  for  the 
tenant  group  originally  intended  to  be 
served  by  the  subsidized  housing 
program. 

(2)  Currenf  mortgages  without  FHA 
mortgage  insurance  will  be  sold  if  HUD 
can  offer  protections  equivalent  to  those 
listed  for  an  insured  sale  in  paragraph 
(b)(1)  of  this  section. 

(c)  Delinquent  mortgages.  Etelinquent 
mortgages  will  be  sold  only  if,  as  part  of 
the  sales  transaction: 

(1)  The  mortgages  are  restructured; 
and 


(2)  Either  FHA  mortgage  insurance  or 
equivalent  protections  are  provided. 

§  290.202    Sale  of  unsubsidized  HUD-held 
mortgages. 

HUD's  policy  for  selling  unsubsidized 
HUD-held  mortgages  is  as  follows: 

(a)  Current  mortgages  may  be  sold 
with  or  without  FHA  mortgage 
insurance. 

(b)  Delinquent  mortgages  may  be  sold 
without  FHA  mortgage  insurance. 
However,  delinquent  mortgages  vvill  not 
be  sold  if: 

(1)  HUD  believes  that  foreclosure  is 
unavoidable;  and 

(2)  The  project  securing  the  mortgage 
is  occupied  by  very  low-income  tenants 
who  are  not  receiving  housing 
assistance  and  would  be  likely  to  pay 
rent  in  excess  of  30  percent  of  their 
adjusted  monthly  income  if  HUD  sold 
the  mortgage. 

Dated:  September  16.  1994. 

Jeanne  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  940-0324] 

International  Conference  on 
Hannonlsatlon;  Draft  Guideline  on 
Specific  Aspects  of  Regulatory 
Genotoxicity  Tests;  Availability 

agency:  Fuud  and  Drug  Administration. 

HHS 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  pubhshing  a 
draft  guideline  entitled  "Notes  for 
Guidance  on  Specific  Aspects  of 
Regulatory  Genotoxicity  Tests.'  This 
guideline  was  prepared  by  the  Safety 
Expert  Working  Group  of  the 
International  Conference  on 
Harmon isation  of  Techni(.al 
Requirements  for  Registration  of 
F^hamiaceuticals  for  Human  Use  (ICH). 
This  draft  guideline  is  intended  to 
provide  guidance  on  genotoxicity 
testing. 

DATES:  Written  comments  by  December 
6.  1994. 

ADOnESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr  .  Rockville.  MD 
20857.  Copies  of  the  draft  guideline  are 
available  from  the  CDER  Ex»'«.iifive 
Secretariat  Staff  (HFD-8).  Center  for 
Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  7500  Standish 
PI..  Rwikville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
R(;garduig  the  draft  guideline:  Alan 
Taylor.  Center  for  Drug  Evaluation 
and  Research  (HFD-502),  Food  and 
Drug  Administration.  5600  Fishers 
Lane.  Rockville.  MD  20857.  301- 
443-2544. 
Regarding  the  ICH.  Janet  .Showaltcr. 
Office  of  Health  Affairs  (HFY-20). 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857, 301-443-1382 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  Harmonisation  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  Harmonisation  and  is 
committed  to  seeking  scicntihcally 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  Harmonisation  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  dtn  dopment. 


ICH  was  organized  to  provide  an 
opportunity  for  tripartite  Harmonisation 
initiatives  to  be  developed  with 
technical  input  &x}m  both  regulatory 
and  industry  representatives.  FDA  also 
seeks  input  from  consumer 
representatives  and  others.  ICH  is 
concerned  with  Harmonisation  of 
technical  requirements  for  the 
registration  of  pharmaceutical  products 
among  three  regions:  The  Eun)pean 
Union.  Japan,  and  the  United  States. 
The  six  ICH  sponsors  are  the  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industry 
Ass<x;iations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  FDA,  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA.  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  10,  1994, 
the  ICH  Steering  Committee  agreed  that 
a  guideline  entitled  "Notes  for  Guidance 
on  Sf)ecific  Aspects  of  Regulatory 
Genotoxicity  Tests"  should  be  made 
available  for  pubUc  comment.  The  draft 
guideline  is  the  product  of  the  Safety 
Expert  Working  Group  of  the  ICH. 
Comments  about  this  draft  will  be 
considered  by  FDA  and  the  Expert 
Working  Group.  Ultimately.  FDA 
intends  to  adopt  the  ICH  Steering 
Committee's  final  guideline. 

The  draft  guideline  is  to  be  applied  in 
conjunction  with  existing  guidelines  in 
the  United  States.  Japan,  and  Europe. 
No  required  battery  of  genetic 
toxicology  tests  has  been  adopted  by 
FDA  for  pharmaceutical  development  in 
the  United  States,  pending  completion 
of  ICH  negotiations  on  this  topic.  The 
test  battery  recommended  by  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  (58  FR  16536.  March  29,  1993) 
for  food  additives,  however,  is  currently 
preferred  for  the  evaluation  of 
pharmaceuticals  and  is  recommended  to 
those  seeking  initial  guidance  in  this 
area.  This  battery  is  similar  to  that 
endorsed  previously  by  the 
Environmental  Protection  Agency's 
Office  of  Pesticides  Program 
{Environmental  and  Molecular 
Mutagenesis,  21:38-45, 1993). 

The  draft  guideline  recommends 
methods  of  testing  pharmaceuticals  for 


genetic  toxicity.  These 
recommendations  are  based  on 
historical  information  from  the 
international  pharmaceutical  industry, 
regulatory  agencies  in  the  European 
Community,  Japan,  and  the  United 
States,  and  scientific  literature.  In 
general,  while  there  may  be  cause  for 
concern  for  mutagenic  potential  of 
certain  biological  products,  the 
currently  recommended  tests  should  not 
be  routinely  applied  to  such  products. 
When  there  is  cause  for  concern, 
specific  endpoints  should  be  identified 
and  relevant  tests  should  be  performed. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR  ' 
10.90(b)).  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  if  the  agency  issues  this 
guideline  in  final  form,  the  guideline 
would  not  be  issued  under  the  authority 
in  current  §  10.90(b),  and  would  not 
create  or  confer  any  rights,  privileges,  or 
benefits  for  or  on  any  person,  nor  would 
it  operate  to  bind  FDA  in  any  way. 

Interested  persons  may,  on  or  before 
December  6,  1994,  submit  w^ritten 
comments  on  the  draft  guideline  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guideline  and 
received  comments  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  tne  draft  guideline  follows: 

Notes  for  Guidance  on  Specific  Aspects  of 
Regulatory  Genotoxicity  Tests 

Intradut  lion 

Guidelines  for  the  testing  of 
pharmaieutirals  for  genetic  toxicity  exist  in 
the  European  Community  (EC,  1987)  and 
Japan  (Japanese  Ministry  of  Health  and 
Welfare,  1989).  FDA's  Centers  for  Drug  and 
Biologies  Evaluation  and  Research  (CDER 
and  CBER)  currently  consider  the  guidance 
on  genetic  toxicity  testing  provided  by  FDA's 
Center  for  Food  Safety  and  Applied  Nutrition 
(Federal  Register  notice,  March  29.  1993)  to 
be  applicable  to  pharmaceuticals. 

The  following  notes  for  guidance  should  be 
applied  in  conjunction  with  existing 
guidelines  in  the  three  ICH  regions.  The 
recommendations  below  are  derived  from 
considerations  of  historical  information  from 
the  international  pharmaceutical  industry, 
the  three  regulatory  bodies,  and  the  stientifir 
literature.  Where  relevant,  the 
rer.ominendations  from  the  latest  review  of 
the  Organization  for  Economic  Cooperation 
and  Development  guidelines  and  the 
International  Workshop  on  Standardizatioit 


of  Genotoxicity  Test  F*rocedures  held  in 
Melbourne.  Australia  (February  1993)  have 
been  considered.  Information  from  the  survey 
carried  out  by  the  Centre  for  Medicines 
Research  on  current  practices  and  strategies 
used  by  the  pharmaceutical  industry  for 
genotoxicity  testing  (Purves.  et  al..  1994)  has 
also  been  considered. 

A.  The  Base  Set  of  Strains  Used  in  Bacterial 
Mutation  Assays 

Current  guidelines  for  the  detection  of 
bacterial  mutagens  call  for  the  inclusion  of 
several  strairts  to  detect  base  substitution  and 
frameshift  point  mutations.  The  Salmonella 
typhimurium  strains  cited  in  guidelines 
(normally  TA1535.  TA1537.  TA98.  and 
TAIOO)  will  detect  such  changes  at  G-C  sites 
within  target  histidine  genes.  It  is  clear  from 
the  literature  that  some  mutagenic 
carcinogens  attack  A-T  base  pairs 
prefiereotially  (e.g..  Levin.  1982:  Wilcox,  et 
al..  1990;  also  see  note  1).  Therefore,  the 
standard  set  of  strains  used  in  bacterial 
mutation  assays  should  include  strains  that 
will  detect  p>oint  mutations  at  A-T  sites,  such 
as  S.  typhimurium  TA102.  which  possesses 
a  mutation  at  an  A-T  site  within  multiple 
copies  of  hisG  genes  or  E.  coli  WP2  uvr.4. 
which  possesses  an  A-T  mutational  site  in 
the  trpE  gene  or  the  same  strain  carrying  the 
plasmid  (pKMlOl).  which  carries  mucAB 
genes  that  enhance  error  prone  repair. 

In  conclusion,  the  following  base  set  of 
bacterial  strains  should  be  used  for  routine 
testing:  the  strains  cited  below  are  all  S. 
typhimurium  isolates,  unless  specified 
otherwise. 

1.  TA98;  2.  TAIOO:  3.  TAISS-S:  4.  TA1537 
or  TA97  or  TA97a  (see  note  2);  5.  TA102  or 
E.  coli  WP2  uvrA  or  E.  co/i  WP2  uvrA 
(pKMlOl). 

B.  Acceptable  Bone  Marrow  Tests  for  the 
Detection  of  Clastogens  In  Vivo 

Tests  measuring  chromosomal  aberrations 
in  nucleated  bone  marrow  cells  in  rodents 
can  detect  a  wide  spectrum  of  changes  in 
chromosomal  intejpity.  These  changes  almost 
all  result  from  breakage  of  one  or  more 
chromatids  as  the  initial  event.  Breakage  of 
chromaUds  can  result  in  micronucleus 
fonnation  if  an  acentric  fragment  is 
produced;  therefore,  assays  detecting  either 
chromosomal  aberrations  or  micronuclei  are 
acceptable  for  detecting  clastogens  (see  note 
3).  Micronuclei  can  also  result  from 
dislocation  of  chromosomes  bom  the  mitotic 
spindle,  and.  thus,  micronucleus  tests  have 
the  potential  to  detect  aneugenic  compK>unds. 

In  conclusion,  the  analysis  of  either 
chromosomal  aberrations  or  micronuclei  in 
bone  marrow  cells  in  vivo  is  acceptable  for 
the  detection  of  clastogens. 

The  acceptability  of  the  peripheral  blood 
micronucleus  assay  as  a  vibstitute  for  the 
bone  marrow  micronucleu.<i  assay  is  being 
actively  considered  (see  note  4). 

C  Guidance  on  the  Further  Evaluation  of 
Compounds  Giving  In  Vitro  Positive  Results 

Comparative  trials  have  shown 
conclusively  that  each  in  vitro  test  system 
generates  both  false  negative  and  false 
positive  results  in  relation  to  predicting 
rodent  carciuogeiiicity.  The  test  battery 
.ipproach  is  designed  to  reduce  the  risk  of 


false  negative  results.  However,  the 
genotoxicity  test  batteries  as  described  will 
only  detect  carcinogens  that  act  primarily  via 
a  mechanism  involving  direct  genetic 
damage,  such  as  the  majority  of  known 
human  carcinogens.  According  to  the  results 
of  the  National  Toxicology  Program 
(Haseman.  et  al..  1990)  and  an  analysis  of 
results  from  tests  of  pharmaceuticals  and 
industrial  chemicals  in  )apan  (Shimada. 
1993),  approximately  15  percent  of 
carcinogens  are  not  detected  by  the 
commonly  used  batteries  of  genotoxicity 
tests.  Therefore,  a  positive  result  in  any  assay 
for  genotoxicity  does  not  necessarily  mean 
that  the  test  compound  jjoses  a  genotoxic 
hazard  to  man.  The  following  points  should 
be  considered  when  assessing  in  vitro 
positive  results. 

In  vitro 

Positive  resutts  that  are  without  apparent 
biological  relevance  should  be  excluded. 
These  include  the  following  considerations 
(this  list  is  not  exhaustive,  but  is  given  as  an 
aid  to  decisionmaking): 

(i)  Is  the  response  clearly  reproducible? 

(ii)  Is  the  magnitude  of  the  response 
regarded  as  biologically  significant? 

(iii)  For  positive  responses  in  the  presence 
of  a  competent  metabolic  system,  is  in  vitro 
metaboli,sm  similar  to  ;'n  vivo  metabolism? 
Are  in  vitro  specific  metabolites  induced? 

(iv)  Can  the  eftect  be  attributed  to  extreme 
culture  conditions  that  do  not  occur  in  in 
vivo  situations  (i.e..  extremes  of  pH; 
osmolality,  etc.)? 

(v)  Is  the  effect  only  seen  at  extremely  low 
survival  levels? 

(vi)  Are  compounds  in  this  chemical  class 
normally  associated  with  positive  effects  in 
vitro?  Are  compounds  in  diis  chemical  class 
normally  associated  with  negative  effects  in 
vivol 

In  vivo 

A  positive  result  in  an  in  vitro  test  that  is 
regarded  as  biologically  relevant  (see 
previous  paragraph)  indicates  that  the  test 
compound  has  genotoxic  potential,  .^n  in 
v.'(rt)  test  measuring  the  same  genetic 
e;  »ipoint  should  be  carried  out  for 
cijifirmation.  Such  in  vitro  tests  usually 
Cajry  more  significance  than  the  comp>arable 
in  vitro  assays  (Ashby.  1983).  Thus,  for  a 
compound  showing  clastogenic  activity  in 
vitro  the  bone  marrow  micronucleus  or 
chromosomal  aberration  assay  can  fulfil  this 
role.  It  is  recognized  that,  at  present,  there  is 
no  /alidated.  widely  used  in  vivo  system 
wfa.ch  measures  gene  mutation.  However,  in 
v/vagene  mutation  assays  using  endogenous 
genes  or  transgenes  in  the  rat  and  mouse  are 
at  various  stages  of  development  and 
validation.  Until  these  tests  for  mutation 
become  accepted,  results  from  other  widely 
used  in  vivo  tests  for  genotoxicity  in  tissues 
other  than  the  bone  marrow  can  provide 
valuable  additional  data.  Flexibility  is 
desirable  in  the  choice  of  a  second  in  vivo 
assay  (see  note  5). 

In  conclusion,  where  pKJsitive  results  have 
been  obtained  In  one  or  more  of  the 
established  in  vitro  tests,  analysis  should  lake 
place  on  a  case-by-case  basis  as  described 
above  and  in  note  5. 


D.  Validation  of  Negative  In  Vivo  Test 
Results 

Because  in  vivo  tests  have  a  pivotal  role  in 
genotoxicity  test  batteries,  it  is  necessary  to 
prove  adequate  exposure  of  the  target  tissue 
This  can  be  achieved  by  a  clear  biological 
response  in  the  tissue  in  question  or  by 
toxicokinetic  data.  If  adequate  exposure 
cannot  be  achieved  (e.g  .  with  compounds 
shovv'ing  very  poor  bioavailability,  extensive 
protein  binding,  etc.).  conventional  in  vivo 
genotoxicity  tests  may  have  little  value. 

The  following  recommendations  apply  to 
bone  marrow  cytogenetic  assays.  If  other 
target  tissues  are  used,  similar  principles 
should  be  applied. 

For  compounds  showing  positive  results  in 
any  of  the  in  \itro  tests  employed,  validation 
of  in  vivo  exposure  should  be  made  by  any 
of  the  following  measurements: 

(i)  By  measuring  a  significant  change  in  the 
proportion  of  immature  erythrocytes  among 
total  erythrocytes  in  the  bone  marrow,  at  the 
doses  and  sampling  times  used  in  the  ^ 

micronucleus  test  or  by  measuring  a 
significant  reduction  in  mitotic  index  for  the 
chromosomal  aberration  assay. 

(ii)  Evidence  of  bioavailability  of  drug- 
related  material  either  by  measuring  blood  or 
plasma  levels  (see  note  6). 

(iii)  By  direct  measurement  of  drug-related 
material  in  bone  marrow. 

(iv)  By  autoradiographic  assessment  of 
tissue  exposure. 

For  methods  (ii)  to  (iv),  assessments  should 
be  made  preferentially  at  the  top  dose  using 
the  same  species/strain  and  dosing  route 
used  in  the  bone  marrow  assay. 

If  in  vitro  tests  do  not  show  genotoxic 
potential,  validation  of  in  vivo  (systemic) 
exposure  is  also  needed  and  can  be  achieved 
by  any  of  the  methods  above,  but  can  also  be 
inferred  from  the  results  of  standard 
absorption,  distribution,  metabolism,  and 
excretion  (ADME)  studies  in  rodents. 

E.  Definition  of  the  Top  Concentration  for  In 
Vitro  Tests 

(i)  High  dose  for  nontoxic  compounds 
For  freely  soluble,  nontoxic  compounds, 
the  upper  treatment  levels  are  5  mg/plate  for 
bacteria  and  5  mg/mL  or  10  mM  for 
mammalian  cells, 
(ii)  Desired  level  of  cytotoxicity 
Most  genotoxic  carcinogens  are  not 
detectable  in  in  vitro  manimalian  cell 
genotoxicity  assays  unless  the  concentrations 
tested  induce  some  degree  of  cytotoxicity,  it 
is  also  apparent  that  at  very  low  survival 
levels,  mechanisms  other  than  direct 
genotoxicity  per  se  can  lead  to  'positive' 
results  that  are  related  to  cytotoxicity  and  not 
genotoxicity  (e.g..  events  associated  with 
apoptosis,  endonuclease  release  irom 
lysosomes.  eta  (Kirkland.  1992)).  Such 
events  are  likely  to  occur  once  a  certain 
concentration  threshold  is  reached  for  a  toxic 
compound. 

To  balance  these  conflicting 
considerations,  the  following  levels  of 
cytotoxicity  are  currently  acceptable  for  in 
vitro  mammalian  cell  tests: 

The  desired  level  of  toxicity  for  in  vitro 
cytogenetic  tests  using  cell  lines  is  defined  as 
greater  than  SO  percent  inhibition  of  cell 
proliferation  or  cailture  confluency.  For 
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lymphocyte  cultures,  an  inhibition  of  mitotic 
index  by  greater  than  50  percent  is 
considered  sufficient.  The  desired  upper 
limit  of  toxicity  for  mammalian  cell  mutation 
tests  should  be  at  least  80  percent  of  the 
corresponding  control  value.  Toxicity  can  be 
measured  either  by  useasment  of  cloning 
efficiency  immediately  after  treatment, 
suspension  growth  immediately  after 
treatment,  or  by  calculation  of  relative  total 
growth. 

(iii)  Tests  of  poorly  soluble  compounds 

There  is  some  evidence  that  dose-related 
genotoxic  activity  can  be  detected  when 
testing  particular  compounds  in  the  insoluble 
range.  This  is  always  associated  with  dose- 
related  toxicity  (see  note  7).  It  is  possible  that 
solubilization  of  a  precipitate  is  enhanced  by 
serum  in  the  culture  medium  or  in  the 
presence  of  S9-mix  constituents.  It  is  also 
probable  that  cell  membrane  lipid  can 
facilitate  absorption  of  lipophilic  compounds 
into  cells.  In  addition,  some  types  of 
laemmalian  cells  are  phagocytic  (eg.. 
Qhinese  hamster  V79,  CHO  and  CHL  cells) 
and  can  ingest  solid  particles  which  may 
subsequently  disperse  into  the  cytoplasm.  An 
insoluble  compound  may  also  contain 
soluble  genotoxic  impurities.  It  should  also 
be  noted  that  some  insoluble  compounds  are 
administered  in  vivo  as  suspensions  or  as 
particulate  materials. 

Heavy  precipitates  can  interfere  with 
scoring  the  desired  parameter  and  render 
control  of  exposure  very  difficult  (e.g.,  where 
a  centrifugation  step(s)  is  included  in  a 
protocol  to  remove  cells  from  exposure 
media)  (see  note  8).  or  render  the  test 
compound  unavailable  \o  tnter  cells  and 
interact  with  DNA. 

The  following  strategy  is  recommended  for 
testing  relatively  insoluble  compounds.  The 
recommendation  refers  to  the  test  article  in 
the  culture  medium. 

If  no  toxicity  is  observed,  the  lowest 
precipitating  concentration  should  be  used  as 
the  top  concentration.  If  dose-related  toxicity 
or  mutagenicity  is  noted,  irrespiective  of 
solubility,  then  the  top  concentration  should 
be  based  on  toxicity  as  described  above.  It  is 
recognized  that  the  desired  levels  of 
cytotoxicity  may  not  be  achievable  if  the 
extent  of  precipitation  interferes  with  the 
scoring  of  the  test. 

In  all  cases,  precipitation  should  be 
evaluated  using  the  naked  eye. 

F  L'se  of  Male/Female  Rodents  in  Bone 
Marrow  Micronucleus  Tests 

Extensive  studies  of  the  activity  of  known 
clastogens  in  the  mouse  bone  marrow 
micronucleus  lest  have  shown  that,  in 
general,  male  mice  are  more  sensitive  than 
female  mice  for  micronucleus  induction  (see 
note  9).  Quantitative  differences  in 
sensitivity  to  micronucleus  induction  have 
been  identiried  between  the  sexes,  but  no 
qualitative  differences  have  been  described. 
Where  marked  quantitative  differences  exist, 
there  is  invariably  a  difference  in  toxicity 
between  the  sexes.  If  there  is  a  clear 
qualitative  difference  in  metabolites  between 
male  and  female  rodents,  then  both  sexes 
should  be  used  in  the  micronucleus  test. 
Similar  principles  can  be  applied  for  other 
established  in  vivo  tests  (see  note  10).  Both 
rats  and  mice  are  deemed  ai  c  pptable  for  use 


in  the  bone  marrow  mironucleus  lest  (see 
note  11).  In  sununary,  unless  there  are 
obvious  differences  in  toxicity  or  metabolism 
between  male  and  female  rodents,  males 
alone  are  sufficient  for  use  in  bone  marrow 
micronucleus  tests.  If  gender-  specific  drugs 
are  to  be  tested,  the  appropriate  sex  should 
be  used. 

Notes 

(1)  Analysis  of  the  database  held  by  the 
Japanese  Ministry  of  Labour  on  5,526 
compounds  (and  supported  by  smaller 
databases  held  by  various  pharmaceutical 
companies)  has  shovtrn  that  approximately 
7  5  peiTcnt  of  the  bacterial  mutagens 
identified  are  detected  by  E.  coli  WP2  uvtA 
but  not  by  the  standard  set  of  four  Salmonella 
strains.  Although  animal  carcinogenicity  data 
are  not  available  on  these  compounds,  it  is 
likely  that  such  compwunds  would  carry  the 
same  carcinogenic  potential  as  mutagens- 
inducing  changes  in  the  standard  set  of 
Salmonella  strains. 

(2)  TA1537.  TA97.  and  TA97a  contain 
cytosine  runs  at  the  mutation-sensitive  site 
within  the  relevant  target  histidine  loci  and 
show  similar  sensitivity  to  frameshift 
mutagens  that  induce  deletion  of  bases  in 
these  frameshift  hotspots.  There  was 
consensus  agreement  at  the  International 
Workshop  on  Standardization  of 
Cenotoxicity  Prpcedures.  Melbourne,  1993 
(Gatehouse,  et  al..  1994)  that  all  three  strains 
could  be  used  interchangeably,  and  that 
decision  is  endorsed  here. 

(3)  As  the  mechanisms  of  micronucleus 
formation  are  related  to  those  inducing 
chromosomal  aberrations  (eg..  Hayashi.  et 
a)..  1984).  both  micronuclei  and 
chromosomal  aberrations  can  be  accepted  as 
assay  systems  to  screen  for  clastogenicily 
induced  by  te!>(  coiiip>ounds.  Comparisons  of 
data  where  both  the  mouse  micronucleus  lest 
and  rat  bone  mnrrow  metaphase  analysis 
have  been  carried  out  on  the  same 
compounds  has  shown  impressive 
correlation  both  qualitatively,  i.e..  detecting 
clastogenicity.  and  quantitatively,  e.g.. 
determination  of  the  lowest  clastogenic  dose. 
Even  closer  correlations  can  be  exf>ected 
where  the  data  are  generated  in  the  same 
species. 

(4)  The  peripheral  blood  micronucleus  test 
in  the  mouse  using  acridine  orange  supravital 
staining  was  introduced  by  Hayashi.  et  al. 
(1990)  The  test  has  recently  been  the  subject 
of  a  major  collaborative  study  by  the  Japanese 
Collaborative  Study  Group  for  the 
Micronucleus  Test  (see  Mutation  Research 
(1992)  278.  Nos.  2/3).  The  tests  were  carried 
out  in  CD-I  mice  using  23  lest  substances  of 
various  modes  of  action.  Peripheral  blood 
sampled  from  the  same  animal  was  examined 
0.  24.  48.  and  72  hours  (or  longer)  af\er 
treatment.  As  a  rule  one  chemical  was 
studied  by  2  different  laboratories  (46 
laboratories  look  part).  All  chemicals  were 
detected  as  inducers  of  micronuclei.  There 
were  quantitative  differences  between 
laboratories,  but  no  qualitative  differences. 
Most  chemicals  gave  the  greatest  response  48 
hours  after  treatment.  Thus,  the  results 
suggest  that  the  peripheral  blood  assay  using 
acridine  orange  supravital  staining  can 
generate  reproducible  and  reliable  data  lo 


evaluate  the  clastogenicity  of  chemicals. 
Based  on  these  data,  the  Melbourne 
workshop  concluded  that  this  assay  is 
equivalent  in  accuracy  to  the  bone  marrow 
micronucleus  assay. 

(5)  Apart  from  the  cytogenetic  assays  in 
bone  marrow  cells,  the  largest  database  for  in 
vivo  assays  exists  for  the  liver  unscheduled 
DNA  synthesis  (UDS)  assay.  A  review  of  the 
literature  shows  that  a  combination  of  the 
liver  UDS  test  and  the  bone  marrow 
micronucleus  test  will  detect  most  genotoxic 
carcinogens  with  few  false  positive  results 
(Tweafs.  1994).  Unstable  genotoxins  and 
certain  aromatic  amines  are  problematical  for 
all  existing  in  vivo  screens.  The  choice  of  a 
second  test,  however,  should  not  be 
restricted  to  UDS  tests  because  other  assays 
may  be  more  appropriate  (e.g.,  '^P  post- 
labelling.  DNA  strand-breakage  assays,  etc.). 
depending  on  the  compwund  in  question. 

(6)  The  bone  marrow  is  a  well-perfused 
tissue  and  it  can  be  deduced  therefore  that 
levels  of  drug-related  materials  in  blood  or 
plasma  will  be  similar  to  those  observed  in 
bone  marrow.  This  is  supported  by  direct 
comp»arisons  of  drug  levels  in  the  two 
compiartments  for  a  large  series  of  different 
pharmaceuticals.  Although  drug  levels  are 
not  always  the  same,  there  is  sufficient 
correlation  for  measurements  in  blood  or 
plasma  to  be  adequate  for  validating  bone 
marrow  exposure. 

(7)  Laboratories  in  |apan  carrying  out 
genr  toxicity  tests  have  much  exp)erience  in 
t-  -tiuis  precipitates,  and  have  identified 
examples  of  substances  that  are  clearly 
genotoxic  only  in  the  precir.i'.ating  range  of 
concentrations.  These  com^ojnds  include 
pwlymers  and  mixtures  of  compKJunds,  some 
fKjIycyclic  hydrocarbons,  some  phenylene 
diamines,  heptachlor,  etc.  Collaborative 
studies  with  some  of  these  comp)ounds  have 
shown  that  they  may  be  detectable  in  the 
soluble  range:  however,  it  does  seem  clear 
that  genotoxic  activity  increases  well  into  the 
insoluble  range.  A  discussion  of  these  factors 
is  found  in  the  report  of  the  "in  vitro" 
subgroup  of  the  Melbourne  conference 
(Kirkland,  1994). 

(8)  Testing  comp)ounds  in  the  precipitating 
range  is  problematical  with  respiect  to 
defining  the  exposure  p)eriods  for  assays 
where  the  cells  grow  in  suspension.  After  the 
defined  expmsure  period,  the  cells  are 
normally  pielleted  by  centrifugation  and  arc 
then  resuspended  in  fresh  medium  without 
the  test  compwund.  If  a  precipitate  is  present, 
the  compound  will  be  carried  through  to  the 
later  stages  of  the  assay,  making  control  of 
exposure  impossible.  If  such  cells  are  used 
(eg.,  human  peripheral  Ijinphocytes or 
mouse  lymphoma  cells),  it  is  reasonable  to 
use  the  lowest  precipitating  concentration  as 
the  highest  concentration  tested. 

(9)  As  the  inductipn  of  micronuclei  and 
chromosomal  aberrations  are  related,  it  is 
reasonable  to  assume  that  the  same 
conditions  can  be  applied  for  using  male 
animals  in  bone  marrow  chromosomal 
aberration  assays.  The  p)eripheral  blood 
micronucleus  test  has  been  validated  only  in 
male  rodents  (The  Collaborative  Study  Group 
for  the  Micronucleus  Test,  1992),  as  has  the 
ex  vivo  UDS  test  (Madle,  et  al.,  1994). 

(10)  A  detailed  collaborative  study  was 
carried  out  under  the  auspices  of  the 


Japanese  Environmental  Mutagen  Society 
(The  Collaborative  Study  Group  for  the 
Micronucleus  Test,  1986).  This  study 
indicated  that,  in  general,  male  mice  were 
more  sensitive  than  female  mice  for 
micronucleus  induction;  where  differences 
were  seen,  they  were  only  quantitative,  not 
qualitative.  This  analysis  has  been  extended 
by  the  group  considering  the  micronucleus 
test  at  the  Melbourne  Harmonisation 
workshop  and,  having  analyzed  data  on  53  in 
vivo  clastogens  (and  48  nonclastogens),  the 
same  conclusions  were  drawn  (Hayashi,  et 
al.,  1994). 

(11)  Both  the  rat  and  mouse  are  suitable 
species  for  use  in  the  micronucleus  test. 
However,  data  are  accumulating  to  show  that 
some  sj)ecies-sp)ecific  carcinogens  are 
species-sp)ecific  genotoxins  (e.g.,  Albanese,  et 
al.,  1988).  When  more  data  have 
accumulated,  there  may  be  a  case  for  carrying 
out  micronucleus  tests  in  both  the  rat  and  the 
mouse. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  04D-032S] 

Intemattonal  Conference  on 
Harmon is,ition,  Draft  Guideline  on 
Impurities  in  New  Drug  Substances; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  entitled  "Impurities  in 
New  Drug  Substances."  The  draft 
guideline  was  prepared  by  the  Quality 
Expert  Working  Group  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to 
provide  guidance  to  apphcants  for  drug 
marketing  registration  on  the  content 
and  quaiincation  of  impurities  in  new 
drug  substances  produced  by  chemical 
syntheses  and  not  previously  registered 
in  a  country,  region,  or  member  State. 
DATES:  Written  comments  by  Dec:ember 
6. 1994 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr  .  Rockville,  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-fl).  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PI,  Rockville.  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  draft  guideline:  Charles 

S.  Kumkumian.  Center  for  Dnig 

Evaluation  and  ResearcJi  (HFD- 

102).  Food  and  Drug 

Administration,  5600  Fishers  Lane, 

Rockville,  MD  20857,  301-594- 

6758. 
Regarding  the  ICH:  |anet  Showalter. 

Office  of  Health  Affairs  (HFY-50). 

Food  and  Drug  Administration. 

5600  Fishers  Lane.  Rockville.  MD 

20857. 301-443-1382. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  Harmonisation  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
Harmonisation  and  is  committed  to 


seeking  scientifically  based  harmonizad 
tachnical  procedures  for  pharmaceutical 
development.  One  of  th%  goals  of 
Harmonisation  is  to  identify  and  then 
reduce  differences  in  technical 
reguirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  Harmonisation 
initiatives  to  be  developed  with  mput 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
Harmonisation  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  the  European  Union,  Japan,  and 
the  United  States.  The  six  ICH  sponsors 
are  the  European  Commission,  the 
European  Federation  of  Pharmaceutical 
Industry  As.sociations,  the  Japanese 
Ministry  of  Health  and  Welfare,  the 
Japanese  Pharmaceutical  Manufacturers 
Association.  FDA.  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  IFPMA,  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

On  March  15.  1994,  the  ICH  Steering 
Committee  agreed  that  a  consensus  draft 
guideline  entitled  "Impurities  In  New 
Drug  Substances,"  which  was 
developed  by  the  Quality  Expert 
Working  Group  of  the  ICH,  should  be 
made  available  for  public  comment.  The 
draft  guideline  will  be  made  available 
for  comment  by  the  European 
Commission  and  Japanese  Ministry  of 
Health  and  Welfare,  as  well  as  by  FDA. 
in  accordance  with  their  respective 
consultation  procedures.  Comments 
about  this  draft  will  be  considered  by 
FDA  and  the  Expert  Working  Group. 
Ultimately.  FDA  intends  to  adopt  the 
ICH  Steering  Committee's  final 
guideline. 

The  draft  guideline  is  intended  to 
provide  guidance  to  applicants  for  drug 
marketing  registration  on  the  content 
and  qualification  of  impurities  in  new 
drug  substances  produced  by  chemical 
syntheses  and  not  previously  registered 
in  a  country,  region,  or  member  State. 
The  draft  guideline  is  not  intended  to 
apply  to  new  drug  substances  used 
during  the  clinical  research  stage  of 
development  or  clinical  trials.  The  draft 
guideline  also  does  not  apply  to 
biological/biotechnological  substances. 


peptides,  radiopharmaceuticals, 
fermentation  and  semisynthetic 
products  derived  from  that  process, 
herbal  products,  and  crude  products  of 
animal  or  plant  origin.  Impurities  in 
new  drug  substances  are  addressed  in 
the  draft  guideline  from  two 
perspectives:  (1)  Chemistry  aspects — 
classification  and  identification  of 
impurities,  report  generation,  setting 
specifications,  and  a  brief  discussion  of 
analytical  procedures;  and  (2)  safety 
aspects — guidance  for  qualifying 
impurities  that  were  not  present  in 
batches  of  the  new  drug  substance  used 
in  safety  and  clinical  studies  and/or 
impurity  levels  substantially  higher 
than  in  those  batches. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)).  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  that  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  if  the  agency  issues  this 
guideline  in  final  form,  the  guideline 
would  not  be  issued  under  the  authority 
of  current  §  10.90(b),  and  would  not 
create  or  confer  any  rights,  privileges,  or 
benefits  for  or  on  any  person,  nor  would 
it  operate  to  bind  FDA  in  any  way. 

Interested  persons  may,  on  or  before 
December  6.  1994,  to  the  Dockets 
Management  Branch  (address  above) 
submit  written  comments  on  the  draft 
guideline  .  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guideline  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  text  of  the  draft  guideline  follows: 

Impuiilies  in  New  Drug  Substances 
I  Preamble 

This  document  is  intended  to  provide 
guidance  for  registration  applications  on  the 
content  and  qualirication  of  impurities  in 
new  drug  substances  produced  by  chemical 
syntheses  and  not  previously  registered  in  a 
region  or  member  State.  It  is  not  intended  to 
apply  to  the  regulation  of  new  drug 
substances  used  during  the  clinical  research 
stage  of  development,  e.g.,  investigational 
new  drugs  or  clinical  trials  exemptions. 
Biological/biotechnological,  peptide, 
radiopharmaceutical,  fermentation,  and 
semisynthetic  products  derived  therefrom, 
herbal  products,  and  crude  products  of 
animal  or  plant  origin  are  not  covered. 
Impurities  in  new  drug  substances  are 
addressed  from  two  perspectives: 

Chemistry  aspects  include  classification 
and  identification  of  impurities,  report 


generation,  setting  specifications,  and  a  brief 
discussion  of  analytical  procedures;  and 

Safety  aspects  include  specific  guidance 
for  qualifying  impurities  which  were  not 
present  in  twtches  of  new  drug  substance 
used  in  safety  and  clinical  studies  and/or 
impurity  levels  substantially  higher  than  in 
those  batches.  Threshold  limits  are  described 
below  which  qualification  should  not  be 
necessary. 

2.  Classification  of  Impurities 

Impurities  may  be  classified  into  the 
following  categories: 

•Organic  Impurities  {Process  and  Drug 
Related) 

•Inorganic  impurities 

•Residual  Sofvents 

Organic  impurities  may  arise  during  the 
manufacturing  process  and/or  storage  of  the 
new  drug  substance.  They  may  be  identified 
or  unidentified,  volatile  or  nonvolatile,  and 
include: 

•Starting  Materials 

•By-Prod  ucts 

•Intermediates 

•Degradation  Products 

•Reagents,  Ligands,  and  Catalysts 

Inorganic  impurities  may  derive  from  the 
manufacturing  process.  They  are  normally 
known  and  identified  and  include; 

•Reagents,  Ligands,  and  Catalysts 

•Heavy  Metals 

•Inorganic  Salts 

•Other  Materials  (e.g..  Filter  Aids, 
Charcoal,  etc.) 

Solvents  are  organic  or  inorganic  liquids 
used  during  the  manufacturing  process. 
Since  these  are  generally  of  known  toxicity, 
the  selection  of  appropriate  controls  is  easily 
accomplished. 

Excluded  from  this  document  are; 
Extraneous  contaminants  which  should  not 
occur  in  new  drug  substances  and  are  more 
d(jpropriately  addressed  as  good 
manufacturing  practice  issues;  polymorphic 
form,  a  solid  state  property  of  the  new  drug 
substance:  and  enantiomeric  impurities. 

3.  Rationale  for  the  Reporting  and  Control  of 
Impurities 

3.1  Organic  Impurities 

The  applicant  should  summarize  those 
actual  and  potential  impurities  most  likely  to 
arise  during  the  synthesis,  purification,  and 
storage  of  the  new  drug  substance.  This 
summary  should  be  based  on  sound  scientific 
appraisal  of  the  chemical  reactions  involved 
in  the  synthesis,  impurities  associated  with 
raw  materials  which  could  contribute  to  the 
impurity  profile  of  the  new  drug  substance, 
and  possible  degradation  products.  This 
discussion  need  only  include  those 
impurities  that  may  reasonably  be  expected 
based  on  knowledge  of  the  chemical 
reactions  and  conditions  involved. 

In  addition,  the  applicant  should 
summarize  the  laboratory  studies  conducted 
to  detect  impurities  in  the  new  drug 
substance.  This  summary  should  include  test 
results  of  twtches  manufactured  during  the 
development  process  and  batches  from  the 
proposed  conunercial  process,  as  well  as 
results  of  intentional  degradation  studies 
used  to  identify  f)otential  impurities  arising 
during  storage.  Assessment  of  the  proposed 


commercial  process  may  be  deferred  until  the 
first  batch  is  produced  for  mariteting  The 
impurity  profile  of  the  dni^  substance  lots 
intended  for  miriteiing  should  be  compared 
with  those  used  in  development  and  any 
differences  discussed. 

The  studies  conducted  to  characterize  the 
structure  of  actual  impurities  present  m  the 
new  drug  substance  at  or  above  an  apparent 
level  of  0.1  percent  (e.g..  calculated  using  the 
response  £Ktor  of  the  drug  substance)  should 
be  described.  Note  that,  identification  of  all 
recurring  impurities  at  or  above  the  0.1 
percent  level  is  expected  in  batches 
manufactured  by  the  proposed  commercial 
process.  Degradation  products  observed  in 
stability  studies  at  latched  storage 
temperatures  should  be  similarly  identified. 
When  identification  of  an  impurity  is  not 
feasible,  a  summary  of  the  laboratory  studies 
demonstrating  the  unsuccessful  effort  should 
be  included  in  the  application.  Where 
attempts  have  been  made  to  identify 
impurities  below  the  0.1  percent  level,  it  is 
useful  also  to  report  the  results  of  these 
studies. 

Identification  of  impurities  below  apparent 
levels  of  0.1  percent  is  generally  not 
considered  necessary.  However, 
identification  should  be  attempted  for  those 
potential  impurities  that  are  expected  to  be 
unusually  potent,  producing  toxic  or 
.  pharmacologic  effects  at  a  level  lower  than 
0.1  percent.  In  all  cases,  impuriUea  should  be 
qualified  as  described  later  in  this  guideline. 
Although  it  is  common  pracUce  to  round 
analytical  results  of  between  0.05  and  0.09 
percent  to  the  nearest  number  (i.e.,  0.1 
percent),  for  the  purpose  of  these  guidelines, 
such  values  would  not  be  rounded  to  0.1 
percent  and  these  impurities  would  not 
require  identification. 

3.2  Inorganic  Impurities 

Inorganic  impurities  are  normally  detected 
end  quantitated  using  pharmacopeial  or  other 
appropriate  procedures.  Carry  over  of 
catalysts  to  the  new  drug  substance  should  bie 
evaluated  during  development.  The  need  for 
inclusion  or  exclusion  of  inorganic 
impurities  in  the  new  drug  substance 
specifications  should  be  discussed.  Limits 
are  based  on  pharmacopeial  standards  of 
known  safety  data. 

3.3  Solvents 

The  control  of  residues  of  the  solvents  used 
in  the  manufacturing  process  for  the  new 
dnig  substance  should  be  discussed.  Any 
solvents  which  may  app>ear  in  the  drug 
substance  should  be  quantified  using 
analytical  procedures  with  an  appropriate 
level  of  sensitivity.  Pharmacopeial  or  other 
appropriate  procedures  should  be  utilized. 
Limits  are  based  on  pharmacopeial  standards 
or  known  safety  data  taking  into 
consideration  dose,  duration  of  treatment, 
and  route  of  administration.  Particular 
attention  should  be  given  to  quantitation  of 
toxic  solvents  used  in  the  manufacturing 
process. 

4.  Analytical  Procedures 

The  registration  application  should  include 
documented  evidence  that  the  analytical 
procedures  are  validated  and  suitable  for  the 
detection  and  quantitation  of  impurities. 


Differences  in  the  analytical  f>rocedures  used 
during  development  and  (Moposed  for  the 
commercial  product  should  b«  discussed  in 
the  registration  application. 

Organic  impurity  levels  can  be  measured 
by  a  variety  of  techniques,  inckidii>g  those 
which  compare  an  analytical  response  for  an 
impurity  to  that  of  an  appropriate  reference 
standard  or  to  the  response  of  the  new  dmg 
substance  itself  Reference  standards  used  in 
the  analytical  procedures  for  control  of 
impurities  should  be  evaluated  and 
characterized  according  to  their  intended 
use.  It  is  considered  acceptable  to  use  the 
drug  substance  to  estimate  the  levels  of 
impurities.  In  cases  where  the  pespwnse 
factors  are  not  close,  this  practice  may  still 
be  acceptable,  provided  a  coriw-tiun  factor  is 
applied  or  the  impurities  are,  in  feet,  being 
overestimated.  Specifications  and  anah-tiral 
procedures  used  to  estimate  identified  or 
unidentified  impurities  are  often  based  on 
analytical  assumptions  (e.g.,  equivalent 
detector  response,  etc.).  The  assumptions 
should  be  discussed  in  the  registration 
application. 

5.  Reporting  Impurity  Content  of  Botches 

Analytical  results  should  be  provided  for 
all  batches  of  the  new  drug  substance  used 
for  clinical,  safety,  and  stability  testing,  as 
well  as  batches  representative  of  the 
proposed  commercial  process.  The  content  of 
individual  identified  and  unidentified  and 
total  impurities,  observed  in  these  batches  of 
the  new  drug  substance,  should  be  reported 
with  the  analytical  procedures  indicated.  A 
tabulation  (e.g.,  spreadsheet)  of  the  data  is 
recommended.  Irripurities  should  be 
designated  by  code  number  or  by  an 
appropriate  descriptor,  e.g.,  retention  time. 
Levels  of  impurities  which  are  present  but 
below  the  validated  limit  of  quantitation 
need  not  be  reported.  When  analytical 
procedures  change  during  development, 
reported  results  should  hie  linked  with  the 
procedure  used,  with  appropriate  validation 
information  provided.  Representative 
chromatograms  should  be  provided. 
Chromatograms  of  such  representative 
batches,  from  methods  \'Blidation  studies 
shovring  separation  and  detectability  of 
impurities  (e.g.,  on  spiked  samples),  along 
with  any  other  impurity  tests  routinely 
performed,  can  serve  as  the  representative 
impurity  profiles.  The  applicant  should 
ensure  that  complete  impurity  profiles  (i.e., 
chromatograms)  of  individual  t>atches  are 
available  if  requested.  A  tabulation  should  he 
provided  which  links  the  specific  new  drug 
substance  batch  to  each  safety  study  and  each 
clinical  study  in  which  it  has  been  used. 

For  each  batch  of  the  new  drug  substance, 
the  report  should  include: 

•Batch  Identity  and  Size 

•Date  of  Manufacture 

•Site  of  Manufacture 

•Manufacturing  Process 

•Impurity  Content,  Individual  and  Total 

•Use  of  Batches 

•Reference  to  Analytical  Procedure  Used 

6.  Specification  Limits  for  Impurities 

The  specifications  for  a  new  drug 
substance  should  include  limits  for 
impurities.  Stability  studies,  chemical 
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devi'lupmeiit  stuilies,  ami  routine  batch 
analyses  can  be  used  to  predict  those 
impurities  likely  to  occur  in  the  commercial 
product.  The  selection  of  impurities  to 
include  in  the  new  drug  substance 
specifications  should  be  based  on  the 
impurities  found  in  batches  manufactured  by 
the  proposed  commercial  process.  Those 
impurities  selected  for  inclusion  in  the 
speciHcations  for  the  new  drug  substance  are 
referred  to  as  "specified  impurities"  in  these 
guidelines.  Specified  impurities  may  be 
identified  or  unidentified  and  are 
individually  listed  in  the  new  drug  substance 
sfwcifications. 

A  rationale  for  the  inclusion  or  exclusion 
of  impurities  in  the  specifications  should  be 
presented.  This  rationale  should  include  a 
discussion  of  the  impurity  profiles  observed 
in  the  safety  and  clinical  development 
batches  together  with  a  consideration  of  the 
impurity  profile  of  material  manufactured  by 
the  proposed  commercial  process.  Specific 
identified  impurities  should  tie  included 
along  with  recurring  unidentified  impurities 
estimated  to  be  at  or  above  0.1  percent.  For 
impurities  known  to  be  unusually  potent  or 
to  produce  toxic  or  unexpected 
pharmacological  effects,  the  sensitivity  of  the 
analytical  methods  should  be  commensurate 
with  the  level  at  which  the  impurities  are  to 
be  controlled.  For  unidentified  impurities, 
the  procedure  used  and  assumptions  made  in 
establishing  the  level  of  the  impurity  should 
be  clearly  stated.  UnideiUified  impurities 
included  in  the  specifications  should  bo 


rclt'rreil  to  Dy  some  cippropridte  quaiUHiive 
analytical  descriptive  label  (e.g., 
"unidentified  A."  "unidentified  with  relative 
retention  of  0.9, '  etc.).  Finally,  a  general 
specification  limit  of  not  more  than  0.1 
percent  for  any  unspecified  impurity  should 
be  included. 

Limits  should  be  set  no  higher  than  the 
level  which  can  be  justified  by  safety  data, 
and.  unless  safety  data  indicate  otherwise,  no 
lower  than  the  level  achievable  by  the 
manufacturing  process  and  the  analytical 
capability.  In  other  words,  where  there  is  no 
safety  concern,  impurity  specifications  are 
based  on  data  generated  on  actual  bmtches  of 
the  new  drug  substance  allowing  sufficient 
latitude  to  deal  with  normal  manufacturing 
and  analytical  variation,  and  the  stability 
characteristics  of  the  new  drug  substance. 
Although  no.'iiil  manufacturing  variations 
are  expiected,  significant  variation  in  batch- 
to-batch  impurity  levels  may  indicate  that  the 
manufacturing  process  of  the  new  drug 
substance  is  not  adequately  controlled  and 
validated. 

In  summary,  the  new  drug  substance 
sp(!cifications  should  include,  where 
applicable,  limits  for: 

•Each  Specified  Identified  Impurity 

•Each  Specified  Unidentified  Impurity  at 
or  above  0.1  percent 

•Any  Unspecified  Impurity,  with  a  limit  of 
not  more  than  0.1  percent 

•Total  Impurities 

•Residual  Solvents 

•Inorganic  Impurities 


A  summation  of  assay  value  and  impurity 
levels  can  be  used  to  obtain  mass  balance  for 
the  test  sample.  The  mass  balance  need  not 
add  to  exactly  1(K)  percent  because  of  the 
analytical  error  associated  with  each 
analytical  procedure.  The  summation  of 
impurity  levels  plus  the  assay  value  may  be 
misleading,  e.g..  when  the  assay  procedure  is 
nonspiecific  (e.g.,  jwtentiometric  titrimetr>') 
and  the  impurity  level  is  relatively  high. 

7.  Qualification  of  Impurities 

Qualification  is  the  process  of  acquiring 
and  evaluating  data  which  establishes  the 
biological  safety  of  an  individual  impurity  or 
a  given  impurity  profile  at  the  level(s) 
specified.  The  applicant  should  provide  a 
rationale  for  selecting  impurity  limits  based 
on  safety  considerations.  The  level  uTany 
impurity  present  in  a  new  drug  substance 
which  has  been  adequately  tested  in  safety 
and/or  clinical  studies  is  considered 
qualified.  Impurities  which  are  also 
significant  metabolites  present  in  animal 
and/or  human  studies  do  not  need  further 
qualification.  A  level  of  a  qualified  impurity 
higher  than  that  present  in  a  new  drug 
substance  can  also  be  justified  based  on  an 
analysis  of  the  actual  amount  of  impurity 
administered  in  previous  safety  studies. 

If  data  are  not  available  to  qualify  the 
proposed  specification  level  of  an  impurity, 
studies  to  obtain  such  data  may  be  needed 
when  the  usual  qualification  threshold  limits 
given  b«;low  are  exceeded: 


Maximum  daily  dose 

Qualification  threstK>ld 

S2  o/dav  

0.1  percent  or  1  milligram  per  day  intake  (whichever  is  tower). 

>2  j^day 

0.05  percent. 

Higher  or  lower  threshold  limits  for 
qualification  of  impurities  may  be 
appmpriate  for  some  individual  drugs  based 
on  scientific  rationale  and  level  of  concern, 
including  drug  class  effects  and  clinical 
experience  For  example,  qualification  may 
be  especially  important  when  there  is 
evidence  that  such  impurities  in  certain 
drugs  or  therapeutic  classes  have  previously 
been  associated  with  adverse  reactions  in 
patients.  In  these  instances,  a  lowrr 
qualification  threshold  limit  mav  l>e 
appropriate.  Conversely,  a  higher 
qualification  threshold  limit  may  be 
appropriate  for  individual  dnigs  when  the 


level  of  concern  for  safety  is  less  than  usual 
based  on  similar  considerations  (patient 
population,  drug  class  effects,  clinical 
considerations,  etc.).  Technical  factors 
(manufacturing  capability  and  control 
methodology)  may  tie  considered  as  part  of 
the  justification  for  selection  of  alternative 
threshold  limits.  Proposals  for  alternative 
threshold  limits  are  considered  on  a  case-by- 
cuse  tiasis. 

The  "Decision  Tree  for  Safety  Studies" 
(Attachment  I)  describes  considerations  for 
the  qualification  of  impurities  when 
thresholds  are  exceeded.  In  some  cases, 
d«K:reasing  the  level  of  impurity  below  the 


threshold  may  be  simpler  than  providing 
safety  data.  Alternatively,  adequate  data  may 
be  available  in  the  scientific  literature  to 
qualify  an  impurity.  If  neither  is  the  case, 
additional  safety  testing  should  t>e 
considered.  The  studies  desired  to  qualify  an 
impurity  will  depend  on  a  number  of  factors, 
including  the  patient  population,  daily  dose, 
route,  and  duration  of  drug  administration. 
Such  studies  are  normally  conducted  on  the 
new  drug  sutistance  containing  the 
impurities  to  be  controlled,  although  studies 
using  isolated  impurities  are  acceptable. 
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Attachment  I 


DECISION  TREE  FOR  SAFETY  STUDIES 


Decrease  impurity  level 
below  threshold 


Above  threshold? 


YFS 


NO 


JiQ- 


Qua  lifted 


YES 


Structure  elucidated  ? 


YES 


Toxicity  documented  and 
sufficient? 


NO    . 


Related  to  others  with 
known  toxicity? 


_V£S_» 


so 


Acceptable 
justification? 


Consider  patient  population 
and  duration  of  use 


YES 


Qualified 


Consider  need  for: 

1.  Genoto.xicity  studies  (point  mutation,  chromosomal  aberration)^ 

2.  Generaho.xicity  studies  (one  species,  min.  14  days,  max.  90  days)b 

3.  Other  specific  toxicity  endpoints.  as  appropriate 


.Adverse  Effects 


OO 


Consider  additional 
testing  or  removal 
of  impurity 


Qualified 


BILLING  CODE  416O-01-C 


H'-'U 


Vr-h 


\-,,I 


1H1    /    T!i,' 


';.M>tnmlii'r  ?">     inQ4    /  NotirRS 


4r~44 


r.Mt.r.il   R»^qistpr    '   V,i 


/     TV, 


Spptprpl 


1  Cm.4       /      \',.lifpv 


'  If  considered  desirable,  a  minimum 
Mfwn  for  genotoxi(  potential  should  Im? 
conducted  A  study  to  det»>cf  point  mutations 
and  one  t«)  detect  chromosomal  rtlierrations. 
both  m  vitro,  ire  seen  as  an  act  rplable 
minimum  screen. 

*  If  general  toxicily  studies  are  desirable. 
study(ies)  should  be  designed  to  allow 
comparison  of  unqualified  to  qualified 
mati-rial  The  study  duration  should  be  basiid 
(»n  available  relevant  information  and 
p«'rfornie(l  m  the  species  most  likely  to 
maximize  the  potential  to  detect  the  toxicity 
of  an  impurity  In  general,  a  minimum 
duration  of  14  days  and  a  maximum  duration 
of  90  days  will  be  acceptable. 

8  New  Impurities 

During  the  course  of  a  drug  development 
program,  the  qualitative  impurity  profile  of 
the  new  drug  substance  may  change,  or  a 
new  impurity  may  appear  as  a  result  of 
synthetic  route  changes,  process 
optimization,  scale-up.  etc.  New  impurities 
may  be  identified  or  uniut^ntified  Such 
changes  call  for  consideration  of  the  need  for 
qualification  of  the  level  of  the  impurity 
unless  it  is  below  the  threshold  values  as 
noted  above.  When  a  new  impurity  exceeds 
the  threshold,  the  "Decision  Tree  for  Safety 
Studies"  should  be  consulted  Safety  studies 
should  compare  the  new  drug  substance 
containing  a  representative  level  of  the  new 
impurity  with  previously  qualified  material, 
although  studies  using  the  isolated  impurity 
are  also  acceptable  (these  studies  may  not 
always  have  clinical  relevance). 

9.  Glossary 

Chemical  Development  Studies.  Studies 
conducted  to  scale-up.  optimize,  and  validate 
the  manufacturing  process  for  a  new  drug 
substance 

Ennntiomers  (U)mpounds  with  the  same 
molecular  formula  as  the  drug  substance, 
which  differ  in  the  spatial  arrangement  of 


atoms  within  the  molecule  and  are 
nonsupcrimposable  mirror  images 

Extrarieous  Substance^  An  impurity  arising 
from  any  source  extraneous  to  the 
manufacturing  process 

Herbal  Products.  Medicinal  products 
containing,  exclusively,  plant  material  and/or 
vegetable  drug  preparations  as  active 
ingredients 

Identified  Impurity  An  impurity  for  which 
a  structural  characterization  has  been 
achieved. 

Impurity  Any  component  of  the  new  drug 
substance  which  is  not  the  chemical  entity 
defined  as  the  new  drug  substance. 

Impurity  Profile^  A  description  of  the 
identified  and  unidentified  impurities 
present  in  a  new  drug  substance. 

Intermediate  A  material  produced  during 
steps  of  the  synthesis  of  a  new  drug 
substance  which  must  undergo  further 
molecular  change  before  it  becomes  a  new 
drug  substance. 

Lgand  An  agent  with  a  strong  affinity  to 
a  metal  ion 

ManufaiUirf  All  operations  related  to  the 
new  drug  substance,  including  purchase  of 
materials,  production,  quality  control, 
release,  storage,  and  distribution  of  the  new 
drug  substance. 

New  Drug  Substance:  The  designated 
therapeutic  moiety  which  has  not  been 
previously  registered  in  a  region  or  member 
state  (also  referred  to  as  a  new  molecular 
entity  or  new  chemical  entity).  It  may  be  a 
complex,  simple  ester,  or  salt  of  a  previously 
approved  drug  substance. 

Polymorphism.  The  occurrence  of  different 
crystalline  forms  of  the  same  drug  substance. 

Potential  Impurity.  An  impurity  which, 
from  theoretical  considerations,  may  arise 
from  or  during  manufacture.  It  may  or  may 
not  actually  appear  in  the  new  drug 
substance. 

Qualification.  The  process  of  acquiring  and 
evaluating  data  which  establishes  the 
biological  safety  of  an  individual  impurity  or 


a  given  impurity  profile  at  the  level(s) 
specified 

Reagent  A  substance,  other  than  a  starting 
material  or  solvent,  which  is  used  m  the 
manufacture  of  a  aew  drug  substance 

Safety  Information  The  body  of 
information  that  establishes  the  biological 
safety  of  an  individual  impurity  or  a  given 
impurity  profile  at  the  level(s)  specified 

Solvent:  An  inorganic  or  an  organic  liquid 
used  as  a  vehicle  for  the  preparation  of 
solutions  or  suspensions  in  the  synthesis  of 
a  new  drug  substance. 

Specified  Impurity.  Identified  or 
unidentified  impurity  that  is  selected  for 
inclusion  in  the  new  drug  substance 
specifications  and  is  individually  listed  and 
limited  in  order  to  assure  the  safety  and 
quality  of  the  new  drug  substance 

Starling  Material:  A  material  used  in  the 
synthesis  of  a  new  drug  substance  which  is 
incorporated  as  an  element  into  the  structure 
of  an  intermediate  and/or  of  the  new  drug 
substance.  Starting  materials  are  normally 
commercially  available  and  of  defined 
chemical  and  physical  properties  and 
structure. 

Toxic  Impurity.  Impurities  having 
significant  undesirable  biological  activity. 

Unidentified  Impurity.  An  impurity  which 
is  defined  solely  by  qualitative  analytical 
properties  (e.g.,  chromatographic  retention 
time). 

Validated  Limit  of  Quantitation:  For 
impurities  at  a  level  of  0.1  percent,  the 
validated  limit  of  quantitation  should  be  less 
than  or  equal  to  0.05  percent.  Impurities 
limited  at  higher  levels  may  have  higher 
limits  of  quantitation. 

Dated:  September  15. 1994. 
William  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
(FR  Doc.  94-23378  Filed  9-21-94:  8  45  am) 
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(Oock«t  No.  930-0140] 

International  Conference  on 
Harmonlsatlon;  Guideline  on  Detection 
of  Toxicity  to  Reproduction  for 
Medicinal  Products;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS 

ACTION:  Notice ^ 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
final  guideline  entitled  "Guideline  on 
Detection  of  Toxicity  to  Reproduction 
for  Medicinal  Products."  This  guideline 
was  prepared  under  the  auspices  of  the 
International  Conference  on 
Harmonisation  of  T€H:hnical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH) 
The  guideline  is  intended  to  reflect 
sound  scientific  principles  for 
reproductive  toxicity  testing.  The 
guideline  is  applicable  to  sponsors 
submitting  applications  to  both  the 
Center  for  Drug  Evaluation  and  Research 
(CDER)  and  the  Center  for  Biologies 
Evaluation  and  Research  (CBER). 
DATES:  Effective  September  22.  1994. 
Submit  written  comments  at  any  time. 
ADDRESSES:  Submit  written  comments 
on  the  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rotkville.  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-8).  Center  for 
Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  7500  Standish 
Pi  .  R(xkvilie.  MD  ^n8.'-).T 
FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  guideline:  )oy  A. 

Cavagnaro.  Center  for  Biologies 

Evaluation  and  Research  (HFM- 

500).  Food  and  Drug 

Administration.  1401  Rockville 

Pike.  Rockville.  MD  20852.  301- 

594-2860. 
Regarding  the  ICH:  lanet ).  Showalter. 

Office  of  Health  Affairs  (HFY-20), 

Food  and  Drug  Administration. 

5600  Fishers  Lane.  Rockville.  MD 

20857,  301^43-1382 
SUPPtEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  Harmonisation  of 
regulatory  reijuirnnents.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  Harmonisation  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  Harmonisation  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 


ICH  was  organized  to  provide  an 
opportunity  for  tripartite  Harmonisation 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
Harmonisation  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  Japan, 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association.  FDA.  and 
the  U.S.  Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Association  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  HUH 
sponsors  and  the  IFPMA.  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

Harmonisation  of  reproductive 
toxicology  testing  was  selected  as  a 
priority  topic  during  the  early  stages  of 
the  ICH  initiative.  In  the  Federal 
Register  of  April  16.  1993  (58  FR 
21074).  FDA  published  a  draft  tripartite 
guideline  entitled.  "Guideline  on 
Detection  of  Toxicity  to  Reprodurtion 
for  Medicinal  Products."  The  notice 
gave  interested  persons  an  opportimity 
to  submit  comments  by  May  17.  1993. 

After  consideration  of  the  comments 
received  and  revisions  to  the  guideline, 
a  final  draft  of  the  guideline  was 
subnutted  to  the  ICH  Steering 
Committee  in  June  1993  and  endorsed 
by  the  three  participating  regulatory 
agencies.  The  final  guideline  was 
subsequently  presented  at  the  second 
ICH  meeting  held  in  October  1993.  The 
guideline  provides  information 
applicable  to  sponsors  submitting 
applications  to  both  CDER  and  CBER. 
Sponsors  submitting  future  applications 
may  be  asked  to  explain  differences 
from  the  approach  suggested  in  the 
guideline. 

To  help  facilitate  understanding  of  the 
guideline,  the  agency  is  providing 
further  clarification  of  important 
questions  that  have  been  raised  since 
initial  general  distribution  of  the 
document  at  ICH  2  by  both  induslr>  and 
regulatory  scientists. 


General  Comments 

First  pass  tests  in  the  guideline  are 
those  tests  that  will  likely  be  performed 
as  general  screens  (i.e..  the  three-study 
design  or  "most  probable  option  *)  to 
identify  potential  treatment  related 
effects.  Secondary  tests  are  those 
designed  to  characterize,  e.g..  the 
nature,  scope,  and/or  origin  of  the  toxic 
effiect.  In  general,  repeated  dose  general 
toxicity  studies  of  2  to  4  weeks  duration 
may  provide  a  close  approximation  of 
the  doses  to  be  used  in  the  reproductive 
toxicology  studies. 

Male  Fertility 

As  stated  in  the  introduction  to  the 
guideline,  studies  are  ongoing  to 
optimize  parameters  to  be  used  in 
fertility  studies,  including  the  optimal 
treatment  period  for  males  prior  to 
mating,  histological  techniques  for  the 
evaluation  of  sex  orgeins.  and  techniques 
to  evaluate  sperm.  It  is  expected  that,  in 
most  cases,  viability  will  be  measured 
indirectly  by  evaluating  sperm  motility. 
A  variety  of  methods  will  be  acceptable 
to  evaluate  sperm,  including  vital  dye 
staining,  flow  cytometric  analysis,  and 
nonautomated  and  automated  methods 
to  measure  the  percent  of  motile  sperm. 
Sponsors  should  justify  the  methods 
used  and  define  the  objective  criteria 
established  to  assess  the  data  obtained. 
It  is  expected  that  improvements  in 
methods  to  assess  male  reproductive 
performance  will  evolve  over  the  next 
few  years. 

The  design  of  the  study  of  fertility 
(ICH  4.1.1)  assumes  that,  especially  for 
effects  on  spermatogenesis,  use  will  be 
made  of  data  from  repeated  dose 
toxicity  studies  of  at  least  1 -month 
duration.  The  agency  encourages  the  use 
of  good  pathological  and 
histopathological  examination 
techniques  in  the  repeated  dose  toxicity 
studies  in  addition  to  the  staging  of 
spermatogenesis  which  is  routinely 
employed.  The  preservation  of  testes 
and  epididymides  from  all  animals  from 
ICH  study  4.1.1  provides  an  opportunity 
for  more  detailed  histopathological 
examination  on  a  case-by-case  basis;  for 
example,  if  unexpected  effects  on  sperm 
count  or  viability  are  observed.  There 
may  be  cases  due  to  species-specific 
effects  or  technical  considerations  (e.g  . 
multiple  samplings  are  required 
overtime)  when  sperm  evaluation  in 
nonrodents  may  be  more  appropriate. 

Th«  duration  of  pretreatment  for 
males  in  ICH  study  4.1.1  is  4  weeks, 
unless  data  from  other  studies  suggest 
that  this  should  be  modified.  Males 
should  be  treated  throughout  the  mating 
period  (generally  between  2  and  3 
weeks)  and  at  least  through 


implantation  of  the  females.  Thus, 
males  will  generally  be  sacrificed 
following  at  least  7  to  9  weeks  dosing. 
Evaluations  should  generally  include 
organ  weights  and  macroscopic 
examinations  of  testis,  epididymis, 
seminal  vesicle,  and  prostate.  Sperm 
counts  and  sperm  viability  (e.g., 
motility)  should  be  assessed.  Tissues 
should  be  saved  for  potential 
histological  assessment,  as  such 
assessments  may  be  required  on  a  case- 
by-case  basis.  If  histological  data  are  not 
available  from  previous  studies  or  the 
quality  of  the  data  are  dubious,  then 
histological  evaluation  should  be 
performed  in  this  study. 

Prenatal  and  Postnatal  Development 

When  studying  the  effect  on  postnatal 
development,  the  reduction  of  litter  size 
by  culling  is  still  under  discussion.  If 
culling  is  performed,  it  should  be 
randomized.  Whether  or  not  it  is 
performed,  it  should  be  explained  by 
the  investigator.  Observations  on 
ofi'spring  in  ICH  study  4.1.2  include 
sensory  functions  and  reflexes  and 
behavior,  consistent  with  previous 
guidelines  frxira  Japan  and  the  European 
Union.  Specific  functional  tests  have 
not  been  recommended  in  the  ICH 
guideline.  Investigators  are  encouraged 
to  use  methods  that  will  assess  sensorj' 
functions,  motor  activity,  learning,  and 
memory  to  help  characterize  functional 
deficits  in  offspring.  Under  the 
terminology  section  of  the  guideline,  a 
three-generation  study  is  defined  as 
direct  exposure  of  the  FO  generation, 
indirect  and  direct  exposure  of  the  Fl 
and  F2.  and  indirect  exposure  of  the  F3 
generation. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)).  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90fb), 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

As  with  all  of  FDA's  guidelines,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and,  where 
appropriate,  the  guideline  will  be 
amended.  The  pubfic  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 


guideline  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
The  text  of  the  guideline  follows: 

Guideline  on  Detection  of  Toxicity  to 
Rpprotluction  for  Medical  Products 

J.  Introduction 

1 . 1  Purpose  of  the  Guideline 

There  is  a  considerable  overlap  in  the 
methodology  that  could  be  used  to  test 
chemicals  and  medicinal  products  for 
potential  reproductive  toxicity.  As  a  first  step 
to  using  this  wider  methodology  for  efTicient 
testing,  this  guideline  attempts  to  consolidate 
a  strategy  based  on  study  designs  currently 
in  use  for  testing  of  medicinal  products:  it 
should  encourage  the  full  assessment  on  the 
safety  of  chemicals  on  the  development  of 
the  offspring.  It  is  p)erceived  that  tests  in 
which  animals  are  treated  during  defined 
stages  of  reproduction  better  reflect  human 
exposure  to  medicinal  products  and  allow 
more  specific  identification  of  stages  at  risk. 
While  this  approach  may  be  useful  for  most 
medicines,  long-term  exposure  to  low  doses 
does  occur  and  may  be  rv  presented  belter  by 
a  one-  or  two-generation  study  approach. 

The  actual  testing  strategy  should  be 
determined  by: 

•  Anticipated  drug  use  especially  in 
relation  to  reproduction, 

•  The  form  of  the  substance  and  route(s)  of 
administration  intended  for  humans,  and 

•  Making  use  of  any  existing  data  on 
toxicity,  pharmacodynamics,  kinetics,  and 
similarity  to  other  compounds  in  structure/ 
activity. 

To  employ  this  concept  successfully, 
flexibility  is  needed  (Note  1).  No  guideline 
can  provide  sufficient  information  to  cover 
all  possible  cases.  All  isersons  involved 
should  be  willing  to  discuss  and  consider 
variations  in  test  strategy  according  to  the 
state-of-the-art  and  ethical  standards  in 
human  and  animal  experimentation.  Areas 
where  more  basic  research  would  he  u5ehil 
for  optimizat'on  of  test  designs  are  male 
fertility  assessment,  and  kinetic  and 
metabolism  in  pregnant/lactating  animals. 

1.2  Aim  of  Studies 

The  aim  of  reproduction  toxicity  studies  is 
to  reveal  any  effect  of  one  or  more  active 
substance(s)  on  mammalian  reproduction. 
For  this  purpose,  both  the  investigations  and 
the  interpretation  of  the  results  should  be 
related  to  all  other  pharmacological  and 
toxicological  data  available  to  determine 
whether  potential  reproductive  risks  to 
humans  are  greater,  lesser,  or  equal  to  those 
posed  by  other  toxicological  manifestations. 
Further,  repeated  dose  toxicity  studies  can 
provide  important  information  regarding 
potential  effects  on  reproducUon,  particularly 
male  fertility.  To  extrapolate  the  results  to 


humans  (assess  the  relevance),  data  on  likely 
human  exposures,  comftarative  kinetics,  and 
mechanisms  of  reproductive  toxicity  n".av  he 
helphil.  * 

The  combination  of  studies  selected  should 
allow  exposure  of  mature  adults  and  all 
stages  of  development  from  conception  to 
sexual  maturity.  To  allow  detection  of 
immediate  and  latent  effects  of  exposure, 
observations  should  be  continued  through 
one  complete  life  cycle,  i.e.,  from  conception 
in  one  generation  through  conception  in  iht? 
following  generation.  For  convenience  of 
testing  this  integrated  sequence  can  be 
subdivided  into  the  following  stages. 

A.  Premating  to  conception  (adult  male 
and  female  reproductive  functions, 
development  and  maturation  of  gametes, 
mating  tjehavior,  fertilization). 

B.  Conception  to  implantation  (adult 
female  reproductive  functions, 
preimplantation  development,  imp!aR;£;;on) 

C.  Implantation  to  closure  of  the  hard 
palate  (adult  female  reproductive  functions, 
embryonic  development,  major  organ 
formation). 

D.  Closure  of  the  hard  palate  to  the  end  of 
pregnancy  (adult  female  reproductive 
functions,  fetal  development  and  growth, 
organ  development  and  growth). 

E.  Birth  to  v/eaning  (adult  female 
reproductive  functions,  neonate  adaption  lo 
extrauterine  life,  preweaning  developnwnt 
and  growth). 

F.  Weaning  to  se.xual  maturity 
(postweaning  development  and  growth, 
adaption  to  independent  life,  anainmeni  of 
full  sexual  function). 

For  timing  conventions  see  Note  2. 
13  Choice  of  Studies 

The  guideline  addresses  the  design  of 
studies  primarily  for  detection  of  effects  on 
reproduction.  When  an  effect  is  detected, 
further  studies  to  characterize  fully  the 
nature  of  the  response  have  to  be  desig.'-.ed 
on  a  case-by-case  twsis  (Note  3).  The 
rationale  for  the  set  of  studies  chosen  should 
be  given  and  should  include  an  explanat;on 
for  the  choice  of  dosages. 

.Studies  should  be  planned  according  to  the 
"state-of-the  art."  and  take  into  account 
preexisting  knowledge  of  class-related  effects 
on  reproduction.  They  should  avoid  suffering 
and  should  use  the  minimum  number  of 
animals  necessary  to  achieve  the  overall 
objectives.  If  a  preliminary  study  is 
performed,  the  results  should  he  considered 
and  discussed  in  the  overall  evaluation  (Note 
4). 

2  Animal  Criteria 

The  animals  used  should  be  well  defiru'd 
with  respect  to  their  health,  fertility, 
fecundity,  prevalence  of  abnormalities, 
embryofetal  deaths,  and  the  consistency  'hey 
display  from  study  to  study.  Within  and 
between  studies,  animals  should  be  of 
comparable  age,  weight,  and  parity  at  the 
start;  the  easiest  way  to  fulfill  these  criteria 
is  to  use  animals  that  are  young,  mature 
adults  at  the  time  of  mating  with  the  femsies 
being  virgin. 

2.1  Selection  and  Number  of  Sjjecies 

Studies  should  be  conducted  in 
mammalian  species.  It  is  generally  desir.      • 
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(o  use  th«  Mm*  ■p«ci««  and  strain  as  in  o(h«r 
lOKicologicai  rtudiiM  Raanons  for  usinfj  rats 
as  the  predominant  nxlent  species  are 
practicality,  comparability  with  other  results 
obuined  in  tliis  species  and  the  largo  amount 
of  backjtround  knowledge  accumulated. 

In  etnhryotoxirity  5t\uiie*  only,  a  second 
mammulian  species  traditionally  has  been 
required,  the  rabbit  being  the  preferred 
choice  as  a  "nonrodent  "  Reasons  for  using 
rabbits  In  embryotoxicity  studies  include  the 
extensive  background  knowledge  that  has 
accumulated,  as  well  as  availability  and 
practicality.  Where  the  rabbit  it  unsuitable, 
an  alternative  nonrodent  or  a  second  rodent 
species  may  be  acceptabla  and  should  be 
lunsldered  on  a  caae-by-case  basis  (Note  5) 

J  2  Other  Test  Systems 

Other  test  systems  are  considered  to  be  any 
developing  mummalian  and  nonmammulian 
cell  systems,  tissues,  organs,  or  organism 
cultures  developing  independently  in  vitro  or 
in  vivo.  Integrated  with  whole  animal  studies 
either  for  priority  selection  within 
homologous  series  or  as  secondary 
investigations  to  elucidate  mechanisms  uf 
action,  thaae  aystems  can  provide  invaluable 
information  and.  indirectly,  reduce  the 
numbers  of  animals  uaed  in  experimentation. 
1  lowever.  they  lack  the  complexity  of  the 
developmental  procaaaes  and  the  dynamic 
interchange  between  the  maternal  and  the 
developing  organisms.  These  systems  cannot 
provide  assurance  of  the  absence  of  effect  nor 
provide  perspective  in  respect  of  risk/ 
exposure.  In  short,  there  are  no  alternative 
test  systems  to  whule  animals  currently 
available  for  reproduction  toxicity  testing 
with  the  aims  set  out  in  the  introduction 
(Note  6). 

3.  Gtmeml  Recommendations  Concerning 

Treatment 

3  1  Dosages 

Selection  of  dasages  is  one  uf  the  most 
critical  issues  in  design  of  the  reproductive 
toxicity  study.  The  choice  of  the  high  dose 
should  be  based  on  data  hxim  ail  available 
studies  (pharmacology,  acute  and  chronic 
toxicity  and  kinetic  studies.  Note  7).  A 
repeated  doae  toxicity  stuilv  i)f  about  2  to  4 
weeks  duration  provides  a  close 
approximation  to  the  duration  of  treatment  in 
segmental  designs  of  rfprodiiciive  studies. 
When  sufficient  infbrtnation  is  nut  available, 
prwliminary  studies  are  advisable  Isce  Note 

4). 

Hav  ing  delennined  the  high  dosage,  lower 
dosaj-fs  should  be  »nle<:ted  in  a  de!>cunding 
sequent  e.  the  intervals  depending  on  kinetic 
and  other  toxicity  factors.  Whilst  it  is 
desirable  to  be  able  to  deTcrmint!  a  "no 
observed  adverse  effect  level."  pnority 
should  be  given  to  setting  dosage  intervals 
close  enough  to  reveal  any  dosage-related 
trends  that  may  be  present  (Note  8). 
12  Route  and  Frequency  of  Administration 

In  general  the  route  or  routes  of 
adminiKtration  should  be  similar  to  those 
intended  for  human  usage.  One  route  of 
substance  administration  may  be  acceptable 
if  it  can  be  shown  that  a  similar  distribution 
(kinetic  pronie)  results  from  different  routes 
(Note  9). 


Th«  usual  frequency  of  administration  is 
one*  daily  but  consideration  should  be  given 
to  use  eitnar  mora  frequent  or  less  frequent 
administration  taking  kinetic  variables  into 
account  (see  also  Note  10). 

3.3  Kinetics 

It  is  preftTable  to  have  some  information 
on  kinetics  befejre  initiating  reproduction 
studies  since  this  may  suggest  the  need  to 
adjust  choice  of  species,  study  design,  and 
dosing  schedules.  At  this  time,  the 
information  need  not  be  sophisticated  nor 
derived  from  pregnant  or  lactating  animals. 

At  the  time  of  study  evaluation,  further 
infonnation  on  kinetics  in  pregnant  or 
lactating  animals  may  be  required  according 
to  the  results  obtained  (Note  10). 

3.4  Control  Croups 

It  is  recommended  that  control  animals  be 
dosed  with  the  vehicle  at  the  same  rate  as  test 
group  animals.  When  the  vehicle  may  cause 
eflacts  or  afifoct  the  action  of  the  test 
substance,  a  second  (sham-  or  untreated) 
control  group  should  be  considered. 

4.  Proposed  Study  Designs — Combination  of 
Studies 

All  available  pharmacological,  kinetic,  and 
toxicologicai  data  for  the  test  compound  and 
similar  substances  should  be  considered  in 
deciding  the  most  appropriate  strategy  and 
choice  of  study  design,  k  is  anticipated  that, 
initially,  preierence  will  be  given  to  designs 
that  do  not  differ  too  radically  from  those  of 
established  guidelines  for  medicinal  products 
(the  most  probable  option).  For  most 
medicinal  products,  the  thiee-study  design 
will  usually  be  adequate.  Other  strategies, 
combinations  of  studies,  and  study  designs 
could  be  as  valid  or  more  valid  as  the  "most 
probable  option"  according  to  circumstances. 
The  key  factor  is  that,  in  total,  they  leave  no 
gaps  twtween  stages  and  allow  direct  or 
indirect  evaluation  of  all  stages  of  the 
reproductive  process  (Note  11). 

Designs  should  be  justified. 

4.1  The  Most  Probable  Option 

The  most  probable  option  can  be  equated 
to  a  combination  of  studies  for  effects  on: 

•  Fertility  and  early  embryonic 
development. 

•  Prenatal  and  postnatal  development, 
iiiclailing  maternal  function,  and 

•  Embryo-fetal  development. 

4  11  Study  of  Fertility  and  Early  Embryonic 
Development  to  Implantation 

Aim 

To  test  for  toxic  effects/disturbances 
resulting  from  treatment  from  before  mating 
(males/ females)  through  mating  and 
implantation.  This  comprises  evaluation  of 
stages  A  and  B  of  the  reproductive  process 
(see  1.2).  For  females  this  should  detect 
effects  on  the  oestrous  cycle,  tubal  transport, 
implantation,  and  development  of 
preimplantation  stages  of  the  embryo.  For 
males  it  will  permit  detection  of  functional 
effects  (e.g..  on  libido,  epididymal  sf>erm 
maturation)  that  may  not  be  detected  by 
histological  examinations  of  the  male 
reproductive  organs  (Note  12). 

Aaaeasment  of 

•  .Maturation  uf  gametes. 


•  Mating  behavior. 

•  Fertility. 

•  Preimplantation  stages  of  the  embryo, 
and 

•  Implantation. 

Animals 

At  least  one  species,  preferably  ruts. 

Number  of  Animals 

The  number  of  animals  per  sex  per  group 
should  be  sufficient  to  allow  meaninghjl 
interpretation  of  the  data  (.Note  13). 

Administration  Period 

The  design  assumes  that,  especially  for 
effects  on  sjiermatogenesis.  use  will  be  made 
of  data  from  repeated  doae  toxicity  studies  of 
at  least  1 -month  duration.  Provided  no  effects 
have  been  found  that  preclude  this,  a 
premating  treatment  interval  of  2  weeks  for 
females  <iiid  4  weeks  fur  males  can  be  used 
(Note  12).  Selection  of  the  length  of  the 
premating  administration  period  should  be 
stated  and  justiCed  (see  also  1.1.  pointing  out 
the  need  for  research).  Treatment  should 
continue  throughout  mating  to  termination  of 
males  and  at  least  through  implantation  for 
females.  This  will  permit  evaluation  of 
functional  effects  on  male  fertility  that 
cannot  be  detected  by  histologic  examination 
in  repeated  doae  toxicity  studies  and  effects 
on  mating  behavior  in  both  sexes.  If  data 
from  other  studies  show  there  are  effects  on 
weight  or  histologic  appearance  of 
repnxluctive  organs  in  males  or  females,  or 
if  the  quality  of  examinations  is  dubious  or 
if  there  are  no  data  frcm  other  studies,  then 
a  more  comprehensive  study  should  be 
designed  (Note  12). 

Mating 

A  mating  ratio  of  1:1  is  advisable  and 
procedures  should  allow  identification  of 
both  parents  of  a  litter  (Note  14|. 

Terminal  Saarifioe 

Females  may  be  sacrificed  at  any  point 
after  midpregnancy. 

Males  may  be  sacrificed  at  any  time  after 
mating  but  it  is  advisable  to  ensutv 
successful  induction  of  pregnancy  before 
taking  such  an  irrevocable  step  (Note  15). 

GbMsrvations 

During  study: 

•  Signs  and  morialities  at  least  once  daily: 

•  Body  weight  and  body  weight  changes  at 
least  twi<»  weekly  (Note  16); 

•  Food  intake  at  least  once  weekly  (except 
during  mating); 

•  Record  vaginal  smears  daily,  at  least 
during  the  mating  period,  to  determine 
whether  there  are  effects  on  mating  or 
precoital  time:  and 

•  Observations  that  have  proved  of  value  in 
other  toxicity  studies. 

At  terminal  examination: 

•  Necropsy  (macroscopic  examination)  of 
all  adults: 

•  Preserve  organs  with  niat.ros(  opic 
findings  for  possible  histological  evaluation; 
keep  corresponding  organs  of  sufficieut 
controls  for  comparison; 

•  Preserve  testes,  epididymides,  ovaries 
and  uteri  bam  all  animals  for  possible 
histological  examination  and  evaluation  on  a 


case-by-case  basis;  tissues  can  be  discarded 
after  completion  and  reporting  of  the  study; 

•  Sperm  count  in  epididymides  or  testes, 
as  well  as  sperm  viability; 

•  Count  corpora  lutea,  implantation  sites 
(Note  16);  and 

•  Live  and  dead  conceptuses. 

4.1.2  Study  for  Effects  oi; Prenatal  and 
Postnatal  Development.  Including  Maternal 
Function 

Aim 

To  detect  adverse  effects  on  the  pregnant/ 
lactating  female  and  on  development  of  the 
conceptus  and  the  offspring  following 
exposure  of  the  female  from  implantation 
through  weaning.  Since  manifestations  of 
effect  induced  during  this  period  may  be 
delayed,  observations  should  be  continued 
through  sexual  maturity  (i.e..  stages  C  to  F 
listed  in  1.2)  (Notes  17  and  18). 

Adverse  Effects  To  Be  Assessed 

•  Enhanc-ed  toxicity  relative  to  that  in 
nonpregnant  females; 

•  Prenatal  and  postnatal  death  of  offspring; 

•  Altered  growth  and  development;  and 

•  Functional  deficits  in  offspring,  including 
behavior,  maturation  (puberty),  and 
reproduction  (Fl). 

Animals 

At  least  one  species,  preferably  rats. 
Number  of  Animals 

The  number  of  animals  per  sex  per  group 
should  be  sufficient  to  allow  meaningful 
interpretation  of  the  data  (Note  13). 

Administration  Period 

Females  are  exposed  to  the  test  substance 
from  implantation  to  the  end  of  lactation  (i.e., 
stages  C  to  E  listed  in  12). 

Experimental  Procedure 

The  females  are  allowed  to  deliver  and  rear 
their  offspring  to  weaning  at  which  time  one 
male  and  one  female  offspring  per  litter 
should  be  selected  (document  method  used) 
for  rearing  to  adulthood  and  mating  to  assess 
reproductive  competence  (Note  19). 

Observations 

During  study  (for  maternal  animals): 

•  Signs  and  mortalities  at  least  once  daily, 

•  Body  weight  and  body  weight  change  at 
least  twice  weekly  (Note  16), 

•  Food  intake  at  least  once  weekly  at  least 
until  delivery, 

•  Observations  that  have  proved  of  value  in 
other  toxicity  studies. 

•  Duration  of  pregnancy,  and 

•  Pariurition. 

At  terminal  examination  (for  maternal 
animals  and  where  applicable  for  offspring): 

•  Necropsy  (macroscopic  examination)  of 
all  adults; 

•  Preservation  and  possibly  histological 
evaluation  of  organs  with  macroscopic 
findings;  keep  corresponding  organs  of 
sufficient  controls  for  comparison; 

•  Implantations  (Note  16); 

•  Abnormalities: 

•  Live  offspring  at  birth; 

•  Dead  offspring  at  birth; 

•  {k>dy  weight  at  birth; 


•  Preweaning  and  postweaning  survival 
and  growth/body  weight  (Note  20), 
maturation,  and  fertility; 

•  Physical  development  (Note  21); 

•  Sensory  functions  and  reflexes  (Note  21); 
and 

•  Behavior  (Note  21). 

4.1.3  Study  for  Effects  on  Embryo-Fetal 
Development 

Aim 

To  detect  adverse  effects  on  the  pregnant 
female  and  development  of  the  embryo  and 
fetus  consequent  to  exposure  of  the  female 
from  implantation  to  closure  of  the  hard 
palate  (i.e.,  stages  C  to  D  listed  in  1.2). 

Adverse  Effects  To  Be  Assessed 

•  Enhanced  toxicity  relative  lo  that  in 
nonpregnant  females, 

•  Embryofetal  death, 

•  Altered  growth,  and 

•  Stmctural  changes. 

Animals 

Usually,  two  sp>ecies:  one  rodent, 
preferably  rats;  one  nonrodent.  preferably 
rabbits  (Note  5).  Justification  should  be 
provided  when  using  one  species. 

Number  of  Animals 

The  number  of  animals  should  be 
sufficient  to  allow  meaningful  interpretation 
of  the  data  (Note  13). 

Administration  Period 

The  treatment  p)eriod  extends  from 
implantation  to  the  closure  of  the  hard  palate 
(i.e.,  end  ofC,  see  1.2). 

Experimental  Procedure 

Females  should  be  sacrificed  and 
examined  about  1  day  prior  to  parturition. 
Eleven  fetuses  should  be  examined  for 
viability  and  abnormalities.  To  allow 
subsequent  assessment  of  the  relationship 
between  observations  made  by  different 
techniques  fetuses  should  be  individually 
identified  (Note  22). 

When  using  techniques  requiring 
allocation  to  sepiarete  examination  for  soft 
tissue  or  skeletal  changes,  it  is  preferable  that 
50  percent  of  fetuses  bora  each  litter  be 
allocated  for  skeletal  examination.  A 
minimum  of  50  percent  rat  fetuses  should  be 
examined  for  visceral  alterations,  regardless 
of  the  technique  used.  When  using  fresh 
microdissection  techniques  for  soft  tissue 
alterations — which  is  the  strongly  preferred 
method  for  rabbits — 100  percent  of  rabbit 
fetuses  should  be  examined  for  soft  tissue 
and  skeletal  abnormalities. 

Observations 

During  study  (for  maternal  animals): 

•  Signs  and  mortalities  at  least  once  daily, 

•  Body  weight  and  l>ody  weight  change  at 
least  twice  weekly  (Note  16), 

•  Food  intake  at  least  once  weekly,  and 

•  Observations  that  have  proved  of  value  in 
other  toxicity  studies. 

At  terminal  examination: 

•  Necropsy  (macroscopic  examination)  of 
all  adults; 

•  Preserve  organs  with  macroscopic 
findings  for  possible  histological  evaluation: 


keep  corresponding  organs  of  sufficient 
controls  for  comparison; 

•  Count  corpora  lutea,  numbers  of  live  and 
dead  implantations  (Note  16); 

•  Individual  fetal  body  weight; 

•  Fetal  abnormalities  (Note  22);  and 

•  Gross  evaluation  of  placenta. 

4.2  Single  Study  Design  (rodents) 

If  the  dosing  period  of  the  fertility  study 
and  prenatal  and  postnatal  study  are 
combined  into  a  single  investigation,  this 
comprises  evaluation  of  stages  A  to  F  of  the 
reproductive  process  (see  1.2).  If  such  a 
study,  if  it  includes  fetal  examinations, 
provided  clearly  negative  results  at 
sufficiently  high  exposure,  no  further 
reproduction  studies  in  rodents  should  be 
required.  Fetal  examinations  for  structural 
abnormalities  can  also  be  supplemented  with 
an  embryo-fetal  development  study  !or 
studies)  to  make  a  two-study  approach  (Notes 
Sand  11). 

Results  from  a  study  for  effects  on  embryo- 
fetal  development  in  a  second  species  are 
expected  (see  also  4.1.3). 

4.3  Two  Study  Design  (rodents) 

The  simplest  two-segment  design  would 
consist  of  the  fertility  study  and  the  prenatal 
and  postnatal  development  study,  if  it 
includes  fetal  examinations.  It  can  be 
assumed,  however,  that  if  the  prenatal  and 
postnatal  development  study  provided  no 
indication  of  prenatal  effects  at  adequate 
margins  above  human  exposure,  the 
additional  fetal  examinations  (see  4.1.3)  are 
most  unlikely  to  provide  a  major  change  in 
the  assessment  of  risk. 

Alternatively,  female  treatment  in  the 
fertility  study  (4.1.1)  could  be  continued 
until  closure  of  the  hard  palate  and  fetuses 
examined  according  to  the  pitxxdures  of  the 
embryo-fetal  development  study  (4.1.3).  This, 
combined  with  the  prenatal  and  postnatal 
study  (4.1.2)  would  provide  all  the 
examinations  required  in  "the  most  probable 
option"  but  use  considerably  less  animals 
(Notes  3  and  11). 

Results  from  a  study  for  effects  on  embryo- 
fetal  development  in  a  second  species  are 
expected  (see  also  4.1.3). 

5.  Statistics 

Analysis  of  the  statistics  of  a  study  is  the 
means  by  which  results  are  interpreted.  The 
most  important  pert  of  this  analysis  is  to 
establish  the  relationship  between  the 
different  variables  and  their  distribution 
(descriptive  statistics),  because  these 
determine  how  groups  should  be  compared. 
The  distributions  of  the  endpoints  observed 
in  reproductive  tests  are  usually  nonnormal 
and  extend  from  almost  continuous  to  the 
extreme  categorical. 

When  employing  inferential  statistics 
(determination  of  statistical  significance)  the 
mating  piair  or  litter,  not  the  fetus  or  neonate, 
should  be  used  as  the  basic  unit  of 
comparison.  The  tests  used  should  be 
justified  (Note  23). 

6.  Data  Presentation 

The  key  to  good  reporting  is  the  tabulation 
of  individual  values  in  a  clear  conci.se 
manner  to  account  for  every  animal  that  was 
entered  into  the  study.  A  reader  should  be 
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able  to  follow  the  history  of  any  individual 
animal  from  initiation  to  termination  and 
should  be  able  to  deduce  with  ease  the 
contribution  that  the  individual  has  made  to 
any  group  summary  values.  Group  summary 
values  should  be  presented  in  a  form  that  is 
biologically  plausible  (i.e..  avoid  false 
precision)  and  that  reflects  the  distribution  of 
the  variable.  Appendices  or  tabulations  of 
individual  values  such  as  bodyweight.  food 
consumption,  litter  values  should  be  concise 
and.  as  far  as  possible,  consist  of  absolute 
rather  than  calculated  values:  unnecessary 
duplication  should  be  avoided. 

For  tabulation  of  low  frequency 
observations  such  as  clinical  signs,  autopsy 
fmdings.  abnormalities,  etc..  it  is  advisable  to 
group  together  the  (few)  individuals  with  a 
(xjsitive  recording.  Especially  in  the 
presentation  of  data  on  structural  changes 
(fetal  abnormalities)  the  primary  listing 
(tabulation)  should  clearly  identify  the  litters 
containing  abnormal  fetuses,  identify  the 
affected  fetuses  in  the  litter,  and  report  all  the 
changes  observed  in  the  affected  (etus. 
Secondary  listings  by  type  of  change  can  be 
derived  firom  this,  if  necessary. 

7.  Terminology 

Besides  effects  on  the  reproductive 
competence  of  adult  animals  toxicity  to> 
reproduction  includes: 

Developmental  toxicity.  Any  adverse  effect 
induced  prior  to  attainment  of  adult  life.  It 
includes  effects  induced  or  manifested  in  the 
embryonic  or  fetal  period  and  those  induced 
or  manifested  postnatally. 

Embryotoxicity.  fetotoxicity.  embryo-fetal 
toxicity.  Any  adverse  effect  on  the  conceptus 
resulting  from  prenatal  exposure,  including 
structural  or  functional  abnormalities  or 
postnatal  manifestations  of  such  effects. 
Terms  like  "embryotoxicity"  or 
"fetotoxicity"  relate  to  the  timepointZ-period 
of  induction  of  adverse  effects,  irrespective  of 
the  time  of  detection. 

One-,  two-,  or  three-generation  studies:  Are 
defmed  according  to  the  number  of  adult 
breeding  generations  directly  exposed  to  the 
test  material.  For  example,  in  a  one- 
generation  study  there  is  direct  exposure  of 
the  FO  generation  and  indirect  exposure  (via 
the  mother)  of  the  Fl  generation,  and  the 
study  is  usually  terminated  at  the  weaning  of 
the  Fl  generation.  In  a  two-generation  study 
as  used  for  agro-chemicals  and  industrial 
chemicals  there  is  direct  exposure  of  the  FO 
generation,  indirect  and  direct  exposure  of 
the  Fl  generation  and  indirect  exposure  of 
the  F2  generation.  A  three-generation  study 
is  defined  accordingly. 

Body  burden:  The  total  internal  dosage  of 
an  individual  arising  from  the  administration 
of  a  substance,  comprising  parent  compound 
and  metabolites,  taking  distribution  and 
accumulation  into  account. 

Kinetics:  The  term  "kinetics"  is  used 
consistently  throughout  this  guideline, 
iirespective  of  intending  to  mean  pharmaco- 
and/or  toxicokinetics.  No  better  single  term 
was  available. 

NotM 

Note  1  (1.1)  Scientific  Flexibility 

These  guidelines  are  not  mandatory  rules. 
they  are  a  starting  point  rather  than  an 


endpwint.  They  provide  a  basis  from  which 
an  investigator  can  devise  a  strategy  for 
testing  according  to  available  knowledge  of 
the  test  material  and  the  state-of-the  art.  For 
encouragement,  some  alternative  test  designs 
have  been  mentioned  in  this  document  but 
there  are  others  that  can  be  sought  out  or 
devised.  In  devising  a  strategy,  the  primary 
objective  should  be  to  detect  and  bring  to 
light  any  indication  of  toxicity  to 
reproduction. 

Fine  details  of  study  design  and  technical 
procedures  have  been  omitted  from  the  text. 
Such  decisions  rightly  belong  in  the  field  of 
the  investigator  since  a  technique  that  may  be 
suitable  for  one  laboratory  may  not  be 
suitable  in  another.  The  investigator  needs  to 
utilize  staff  and  resources  to  do  the  best  he 
or  she  can  achieve  and  should  know  how  to 
do  this  better  than  any  outsider,  human 
attributes  of  attitude,  ability,  and  consistency 
are  more  imptortant  than  material  facilities. 
For  necessary  compliance  to  good  laboratory 
practices  (GLP).  reference  is  made  to  such 
regulations 

Note  2  (1.2)  Timing  Conventions 

In  this  guideline  the  convention  for  timing 
of  pregnancy  is  to  refer  to  the  day  that  a 
sperm-positive  vaginal  smear  and/or  plug  is 
observed  as  day  0  of  pregnancy  even  if 
mating  occurs  overnight.  Unless  shown 
otherwise  it  is  assumed  that,  for  rats,  mice 
and  rabbits  implantation  occurs  on  day  6-7 
of  pregnancy,  and  closure  of  the  hard  palate 
on  day  15-18  of  pregnancy. 

Other  conventions  are  equally  acceptable  if 
defmed  in  reports.  Also,  the  investigator 
should  be  consistent  in  different  studies  to 
ensure  that  no  gaps  in  treatment  occur.  It  is 
an  advisable  precaution  to  provide  an 
overlap  of  at  least  1  day  in  the  exposure 
period  of  related  studies. 

The  accuracy  of  the  time  of  mating  should 
be  specified  because  this  will  affect  the 
variability  of  fetal  and  neonatal  parameters 

Similarly,  for  reared  litters,  the  day 
offspring  are  bom  will  be  considered  as 
postnatal  or  lactation  day  0  unless  otherwise 
specified.  However,  particularly  with  regard 
to  delays  in,  or  prolongation  of,  parturition, 
reference  to  a  postcoital  timeframe  may  be 
useful. 

Note  3  (1.3)  First  Pass  and  Secondary  Testing 

To  a  greater  or  lesser  degree,  all  first  pass 
(guideline)  tests  are  apical  in  nature,  i.e.,  an 
effect  on  one  endpoint  may  have  several 
different  origins.  A  reduced  litter  size  at  birth 
may  be  due  to  a  reduced  ovulation  rate 
(corpora  lutea  count),  higher  rate  of 
preimplantation  deaths,  higher  rate  of 
postimplantation  deaths,  or  immediate 
postnatal  deaths.  In  turn,  these  deaths  may  be 
the  consequence  of  an  earlier  physical 
malformation  that  can  no  longer  be  observed 
due  to  subsequent  secondary  changes  and  so 
on.  Particularly  for  effects  with  a  natural  low 
frequency  among  controls,  discrimination 
between  treatment-induced  and  coincidental 
occurrence  is  dependent  upon  association 
with  other  types  of  effects. 

A  toxicant  usually  induces  more  than  one 
type  of  effect  in  a  dose-def>endent  manner. 
For  example,  induction  of  malformation  is 
almost  invariably  associated  with  increased 
embryonic  death  and  an  increased  incidence 


of  less  severe  structural  changes.  Given  an 
effect  on  one  endpoint.  secondary 
investigations  for  possible  associations 
should  be  considered,  i.e..  the  nature,  scope, 
and  origins  of  the  substance's  toxicity  should 
be  characterized.  Characterization  should 
also  include  identification  of  dose-resp>onse 
relationships  to  facilitate  risk  assessment: 
this  is  different  from  the  situation  in  first 
pass  tests  where  the  presence  or  absence  of 
a  dose  resp)onse  assists  discrimination 
between  treatment-related  and  coincidentai 
differences. 

Note  4  (1.3)  Preliminary  Studies 

At  the  time  most  reproduction  studies  are 
planned  or  initiated  there  is  usually 
information  available  bom  acute  and 
repeated  dose  toxicity  studies  of  at  least  1- 
month  duration.  This  information  can  be 
expected  to  be  sufficient  in  identifying  doses 
for  reproductive  studies.  If  adequate 
preliminary  studies  are  performed,  they  are 
part  of  the  justification  of  the  choice  of  dose 
for  the  main  study.  Such  studies  should  be 
submitted  regardless  of  their  GLP-status  in 
principle.  This  may  avoid  unnecessary  use  of 
animals. 

Note  5  (2.1)  Selection  of  Sp>ecies  and  Strains 

In  choosing  an  animal  species  and  strain 
for  reproductive  toxicity  testing,  care  should 
be  given  to  select  a  relevant  model.  Selection 
of  the  s[>ecies  and  strain  used  in  other 
toxicology  studies  may  avoid  the  need  for 
additional  preliminary  studies.  If  it  ran  be 
shown — by  means  of  kinetic, 
pharmacological,  and  toxicological  data — 
that  the  sp)ecies  selected  is  a  relevant  model 
for  the  human,  a  single  species  can  be 
sufficient.  There  is  little  value  in  using  a 
second  species  if  it  does  not  show  the  same 
similarities  to  humans.  Advantages  and 
disadvantages  of  sp>ecies  (strains)  should  be 
considered  in  relation  to  the  substance  to  be 
tested,  the  selected  study  design,  and  in  the 
subsequent  interpretation  of  the  results. 

All  species  have  their  advantages.  Rats, 
and  to  a  lesser  extent  mice,  are  good  general 
purpose  models;  the  rabbit  has  been 
somewhat  neglected  as  a  "nonrodent" 
species  for  repeated  dose  toxicity  and  other 
reproduction  studies  than  embryotoxicity 
testing.  It  has  attributes  that  would  make  it 
a  useful  model  for  fertility  studies,  especially 
male  fertility.  For  both  rabbits  and  dogs 
(which  are  often  used  as  a  second  species  for 
chronic  toxicity  studies)  it  is  feasible  to 
obtain  semen  samples  without  resorting  to 
painful  techniques  (electro  ejaculation)  for 
longitudinal  semen  analysis.  Most  of  the 
other  sp>ecies  are  not  good,  general  purpose 
models  and  probably  are  best  used  for  very 
sp)ecific  investigations  only. 

All  sp>ecies  have  their  disadvantages,  for 
example: 

Rats:  Sensitivity  to  sexual  hormones, 
unsuitable  for  dopamine  agonists  due  to 
dependence  on  prolactin  as  the  primary 
hormone  for  establishment  and  maintenance 
of  early  pregnancy,  highly  susceptible  to 
nonsteroidal  anti-inflammatory  drugs  in  late 
pregnancy. 

Mj'ce:  Fast  metabolic  rate,  stress  sensitivity, 
malformation  clusters  (which  occur  in  all 
species)  particularly  evident,  small  fetus. 

Rabbits:  Often  lack  of  kinetic  and  toxicity 
data,  susceptibility  to  some  antibiotics  and  to 


disturbance  of  the  alimentary  tract,  clinical 
signs  can  be  difficult  to  interpret. 

Guinea  pigs:  Often  lack  of  kinetic  and 
toxicity  data,  susceptibility  to  some 
antibiotics  and  to  disturbance  of  the 
alimentary  tract,  long  fetal  period, 
insufficient  historical  background  data. 

Domestic  and/or  mini  pigs:  Malformation 
clusters  with  variable  background  rate,  lai^ge 
amounts  of  compound  required,  lai^e 
housing  necessary,  insufficient  historical 
background  data. 

Ferrets:  Seasonal  breeder  unless  special 
management  systems  used  (success  highly 
dependent  on  human/animal  interaction), 
insufficient  historical  background  data. 

Hamsters:  Intravenous  route  difficult  if  not 
impossible,  can  hide  doses  in  the  cheek 
pouches  and  can  be  very  aggressive,  sensitive 
to  intestinal  disturbance,  overly  sensitive 
teratogenic  response  to  many  chemicals, 
small  foetus. 

Dogs:  Seasonal  breeders,  inbreeding 
factors,  insufficient  historical  background 
data. 

Nonhuman  primates:  Kinetically  they  can 
differ  from  humans  as  much  as  other  species, 
insufficient  historical  background  data,  often 
numbers  too  low  for  detection  of  risk.  They 
are  best  used  when  the  objective  of  the  study 
is  to  characterize  a  relatively  certain 
reproductive  toxicant,  rather  than  detect  a 
hazard. 

Note  6  (2.2)  Uses  of  Other  Test  Systems  Than 
Whole  Animals 

Other  tests  systems  have  been  developed 
and  used  in  preliminary  investigations 
("prescreening"  or  priority  selection)  and 
secondary  testing. 

For  preliminary  investigation  of  a  range  of 
analogue  series  of  substances,  it  is  essential 
that  the  potential  outcome  in  whole  animals 
is  known  for  at  east  one  member  of  the  series 
to  be  studied  (by  inference,  effects  are 
expected).  With  this  strategy,  substances  can 
be  selected  for  higher  level  testing. 

For  secondary  testing  or  further  substance 
characterization,  other  lest  systems  offer  the 
possibility  to  study  some  of  the  observable 
developmental  processes  in  detail,  e.g.,  to 
reveal  specific  mechanisms  of  toxicity,  to 
establish  concentration-response 
relationships,  to  select  sensitive  periods,'  or 
to  detect  effects  of  defined  metabolites. 

Note  7  (3.1)  Selection  of  Dosages 

Using  similar  doses  in  the  reproductive 
toxicity  studies  as  in  the  repeated  dose 
toxicity  studies  will  allow  interpretation  of 
any  potential  effects  on  fertility  in  context 
with  general  systemic  toxicity. 

Some  minimal  toxicity  is  expected  to  be 
induced  in  the  high-dose  dams. 

According  to  the  specific  comjjound, 
factors  limiting  the  high  dosage  determined 
from  re(>eat  dose  toxicity  studies  or  from 
preliminary  reproduction  studies  could 
include: 

•  Reduction  in  bodyweight  gain; 

•  Increased  bodyweight  gain,  particularly 
when  related  to  perturbation  of  homeostatic 
mechanisms; 

•  Specific  target  organ  toxicity; 

•  Haematology,  clinical  chemistry; 

•  Exaggerated  pharmacological  response, 
which  may  or  may  not  be  reflected  as  marked 


clinical  reactions  (e.g.,  sedation, 
convulsions); 

•  The  physico-chemical  properties  of  the 
test  substance  or  dosage  formulation  which, 
allied  to  the  route  of  administration,  may 
impose  practical  limitations  in  the  amount 
that  can  be  administered;  under  most 
circumstances  1  gram  per  kilogram  per  day 
(g/kg/day)  should  be  an  adequate  limit  dose; 

•  Kinetics  can  be  useful  in  determining 
high-dose  exposure  for  low  toxicity 
compounds:  there  is,  however,  little  point  in 
increasing  administered  dosage  if  it  does  not 
result  in  increased  plasma  or  tissue 
concentration;  and 

•  Marked  increase  in  embryo-fetal  lethality 
in  prelimiHary  studies. 

Note  8  (3.1)  Determination  of  Dose-Response 
Relationships 

For  many  of  the  variables  in  reproduction 
studies  the  power  to  discriminate  between 
random  variation  and  treatment  effect  is  poor 
and  the  presence  or  absence  of  a  dosage- 
related  trend  can  be  a  critical  means  of 
determining  the  probability  of  a  treatment 
effect.  It  has  to  be  kept  in  mind  that  in  these 
studies  dose  resjxsnses  may  be  steep,  and 
wide  intervals  between  doses  would  be 
inadvisable.  If  an  analysis  of  dose-response 
relationships  for  the  effects  observed  is 
attempted  in  a  single  stu^.  it  is 
recommended  to  use  at  least  three  dose  levels 
and  appropriate  control  groups.  If  in  doubt, 
a  fourth  dose  group  should  be  added  to  avoid 
excessive  dosage  intervals.  Such  a  strategy 
should  provide  a  "no  observed  adverse  effect 
level  "  for  reproductive  aspects.  If  not.  the 
implication  is  that  the  test  substance  merits 
a  greater  depth  of  investigation  and  further 
studies. 

Note  9  (3.2)  Exposure  by  Different  Routes  of 
Administration 

If  it  can  be  shown  that  one  route  provides 
a  greater  body  burden,  e.g.,  area  under  the 
curve  (AUC),  there  seems  little  reason  to 
investigate  routes  that  would  provide  a  lesser 
body  burden  or  which  present  severe 
practical  difficulties  (e.g.  inhalation).  Before 
designing  new  studies  for  a  new  route  of 
administration,  existing  data  on  kinetics 
should  be  used  to  determine  the  necessity  of 
another  study. 

Note  10  (3.3)  Kinetics  in  Pregnant  Animals 

Kinetic  investigations  in  pregnant  and 
lactating  animals  may  pose  some  problems 
due  to  the  rapid  changes  in  physiology.  It  is 
best  to  consider  this  as  a  two-  or  three-phase 
approach.  In  planning  studies  kinetic  data 
(often  from  nonpregnant  animals)  provide 
information  on  the  general  suitability  of  the 
Sfjecies,  and  can  assist  in  deciding  study 
designs  and  choice  of  dosage.  During  a  study 
kinetic  investigations  can  provide  assurance 
of  accurate  dosing  or  indicate  marked 
deviations  from  expected  patterns. 

Note  11  (4)  Examples  for  Choosing  Other 
Options 

For  compounds  causing  no  lethality  at  2  g/ 
kg  and  no  evidence  of  repeated  dose  toxicity 
at  1  g/kg,  conduct  of  a  single  two-generation 
study  wfith  one  control  and  two  test  groups 
(0.5  and  1.0  g/kg)  would  seem  sufficient 
However,  it  might  pose  the  question  as  to 
whether  the  correct  species  had  been  chosen 


or  whether  the  compound  was  an  effective 
medicine. 

For  compounds  that  may  be  given  as  a 
single  dose,  once  in  a  lifetime  (e.g.. 
diagnostics,  medicines  used  in  operations),  it 
may  be  impossible  to  administer  repeated 
dosages  more  than  twice  the  human 
therapeutic  dosage  for  any  length  of  time.  A 
reduced  period  of  treatment  allowing  a 
higher  dose  would  seem  more  appropriate 
For  females,  considerations  of  human 
exposure  suggest  little  or  no  need  for 
exposures  beyond  the  embryonic  period. 

For  dopamine  agonists  or  compounds 
reducing  circulating  prolactin  levels,  female 
rats  are  poor  models;  the  rabbit  would 
probably  make  a  better  choice  for  all  the 
reproductive  toxicity  studies,  but  it  does  not 
appear  to  have  been  attempted.  This  also 
applies  to  other  types  of  compound  when  the 
rabbit  shows  a  pattern  of  metabolism 
considerably  closer  to  humans  than  the  rat. 

For  drugs  where  alterations  in  plasma 
kinetics  are  seen  following  repieated 
administration,  the  potential  for  adverse 
effects  on  embryo-fetal  development  may  not 
be  fully  evaluated  in  studies  according  to 
4  1.3.  In  such  cases  it  may  be  desirable  to 
extend  the  period  of  drug  administration  to 
females  in  a  4.1.1  study  to  day  17.  With 
sacrifice  at  term,  both  fertility  and  embryo- 
fetal  development  can  be  assessed. 
Note  12  (4.1.1)  Premating  Treatment 

The  design  of  the  fertility  study,  especially 
the  reduction  in  the  premating  period  for 
males,  is  based  on  evidence  accimiulated  and 
reappraisal  of  the  basic  research  on  the 
process  of  spermatogenesis  that  originally 
prompted  the  demand  for  a  prolonged 
premating  treatment  period.  Compounds 
inducing  selective  effects  on  male 
reproduction  are  rare;  mating  with  females  Is 
an  insensitive  means  of  detecting  effects  on 
spermatogenesis;  good  pathological  and 
histopalhological  examination  (e.g.,  by 
employing  Bouin's  fixation,  paraffme 
embedding,  transverse  sections  of  2  to  4 
microns  for  testes,  longitudinal  sections  for 
epididymides,  PAS,  and  haematoxylin 
staining)  of  the  male  reproductive  organs 
provides  a  more  sensitive  and  quicker  means 
of  detecting  effects  on  spermatogenesis; 
compounds  affecting  spermatogenesis  almost 
invariably  affect  postmeiotic  stages:  there  is 
no  conclusive  example  of  a  male 
reproductive  toxicant  the  effects  of  which 
co'j!d  be  detected  only  by  dosing  males  for 
9  to  10  weeks  and  mating  them  with  females. 

Information  on  potential  effects  on 
spermatogenasis  can  be  derived  from 
repeated  dose  loxicity  studies.  This  allows 
the  investigations  in  the  fertility  study  to  be 
concentrated  on  other,  more  immediate, 
causes  of  effect.  It  is  noted  that  the  full 
sequence  of  s{)ermatogenesis  (including 
sperm  maturation)  in  rats  lasts  63  days. 
When  the  available  evidence,  or  lack  of  it, 
suggests  that  the  scop>e  of  investigations  in 
the  fertility  study  should  be  increased,  or 
extended  from  detection  to  characterization, 
appropriate  studies  should  be  designed  to 
further  characterize  the  effects. 

Note  13  (4.1.1, 4.1.2. 4.1.3)  Number  of 
Animals 

There  is  very  little  scientific  basis 
underlying  specified  group  sizes  in  past  and 
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existing  guidelines  nor  in  this  one.  The 
numbers  specified  are  educated  guesses 
governed  by  the  maximum  study  size  that 
can  be  managed  without  undue  loss  of 
overall  study  control  This  is  indicated  by  the 
fact  that  the  more  expensive  the  animal  is  to 
oblam  or  keep,  the  smaller  the  group  size 
proposed  Ideally,  at  least  the  same  group 
size  should  be  required  for  all  species  and 
there  is  a  case  for  using  larger  f^roup  sizes  for 
less  frequently  used  species  such  as  primates. 

It  should  also  be  made  clear  that  the 
numbers  required  depend  on  whether  or  not 
the  group  is  expected  to  demonstrate  an 
effect.  For  a  high  frequency  effect  few 
animals  are  required,  to  presume  the  absence 
of  an  effect  the  number  required  varies 
according  to  the  variable  (endpoint)  being 
considered,  its  prevalence  in  control 
populations  (rare  or  categorical  events),  or 
dispersion  around  the  central  tendency 
(continuous  or  semicontinuous  variables). 
See  also  Note  23. 

For  all  but  the  rarest  events  (such  as 
malformations,  abortions,  total  litter  loss), 
evaluation  of  between  16  to  20  litters  for 
rodents  and  rabbits  tends  to  provide  a  degree 
of  consistency  between  studies.  Below  18 
litters  per  evaluation,  between  study  results 
become  inconsistent,  above  20  to  24  litters 
per  group,  consistency  and  precision  are  not 
greatly  enhanced.  These  numbers  relate  to 
evaluation.  If  groups  are  subdivided  for 
different  evaluations  the  number  of  animals 
starting  the  study  should  be  doubled. 
Similarly,  in  studies  with  2  breeding 
generations,  16  to  20  litters  would  be 
required  for  the  final  evaluation  of  the  litters 
of  the  Fl  generation.  To  allow  for  natural 
wastage,  the  starting  group  size  of  the  FO 
generation  must  be  larger. 

Note  14  (4  1.1)  Mating 

Mating  mtius:  When  both  the  sexes  are 
being  doaed  or  are  of  equal  consideration  in 
separate  male  and  female  studies,  the 
preferred  mating  ratio  is  1:1  because  this  is 
the  safest  option  in  respect  of  obtaining  good 
pregnancy  rates  and  avoiding  incorrect 
analysis  and  interpretation  of  results. 

Mating  period  and  practices:  Most 
laboratories  would  use  a  mating  period  of 
between  2  and  3  weeks,  some  remove  females 
aa  soon  aa  a  positive  vaginal  smear  or  plug 
is  observed  whilst  others  leave  the  pairs 
together.  Most  rets  will  mate  within  the  first 
5  days  of  cohabitation  (i  e..  at  the  first 
available  estrus),  but  in  some  cases  females 
may  become  pseudopregnant.  Leaving  the 
female  with  the  male  for  about  20  days 
allows  these  females  to  restart  estrus  cycles 
and  become  pregnant. 

Note  15  (4.1.1)  Terminal  Sacrifice 

Femalos 

When  exposure  of  the  females  ceases  at 
implantation,  termination  of  females  between 
days  13  and  15  of  pregnancy  in  general  is 
adequate  to  assess  effects  on  fertility  or 
reproductive  function,  e.g.,  to  differentiate 
between  implantation  and  resorption  sites. 

In  general,  for  detection  of  adverse  effects, 
it  is  not  thought  necessary,  in  a  fertility 
study,  to  sacrifice  fismales  at  day  20/21  of 
pregnancy  in  order  to  gain  information  on 
late  embryo  loss,  fetal  death,  and  structural 
abnormalities. 


Main 

It  would  be  advisable  to  delay  sacrifice  of 
the  males  until  the  outcome  of  mating  is 
known  In  the  event  of  an  equivocal  result, 
males  could  be  mated  with  untreated  females 
tc  ascertain  their  fertility  or  infertility.  The 
males  treeted  as  part  of  study  4  11  may  also 
be  us«d  for  evaluation  of  toxicity  to  the  male 
reproductive  system  if  dosing  is  continued 
beyond  mating  and  sacrifice  delayed 

Note  16  (4.1.1,  4.1.2. 4.1.3)  Observations 

Daily  weighing  of  pregnant  females  during 
treatment  can  provide  useful  information. 
Weighing  an  animal  more  frequently  than 
twice  weekly  during  periods  other  than 
pregnancy  (premating.  mating,  lactation)  may 
also  be  advisable  for  some  compounds. 

For  apparently  nonpregnant  rats  or  mice 
(but  not  rabbits),  ammonium  sulphide 
staining  of  the  uterus  might  be  useful  to 
identify  pieri-implantation  death  of  embryos. 

Note  17  (4.1.2)  Treatment  of  Offspring 

Consequent  to  derivation  from  existing 
guidelines  for  medicines,  this  guideline  does 
not  fully  cover  exposures  from  weaning 
through  puberty,  nor  does  it  deal  with  the 
possibility  of  reduced  reproductive  life  span 

To  detect  adverse  effects  for  medicinal 
products  that  may  be  used  in  infants  and 
juveniles,  special  studies  (case-by-case 
designs)  involving  direct  treatment  of 
offspring,  at  ages  to  be  specified,  should  be 
considered. 

Note  IS  (4.1.2)  Separate  Embryotoxicity  and 
Perip>ostnatal  Studies 

If  a  prenatal  and  postnatal  study  is 
separated  into  two  studies,  one  covering  the 
embryonic  period  the  other  the  fetal  period, 
parturition,  and  lactation,  postnatal 
evaluation  of  offspring  is  required  in  both 
studies. 

Note  19  (4.1.2)  Fl-Animals 

The  guideline  suggests  selection  of  one 
male  and  one  female  p>er  litter  on  the 
evidence  that  it  is  feasible  to  conduct 
behavioral  and  other  functional  tests  on  the 
same  Fl  individuals  that  will  be  used  for 
assessment  of  reproductive  function.  This 
has  the  advantage  of  allowing  cross 
referencing  of  performance  in  different  tests 
at  the  individual  level.  It  is  recognized, 
however,  that  some  laboratories  prefer  to 
select  separate  sets  of  animals  for  behavior 
testing  and  for  assessment  of  reproductive 
function.  Which  is  the  most  suitable  for  an 
individual  laboratory  will  depend  upmn  the 
combination  of  tests  used  and  the  resources 
available. 
Note  20  (4.1  2)  Reduction  of  Litter  Size 

The  value  of  culling  or  not  culling  for 
detection  of  effects  on  reproduction  is  still 
under  discussion.  Whether  or  not  culling  is 
performed,  it  should  be  explained  by  the 
investigator. 

Note  21  (4.1.2)  Physical  Development, 
Sensory  Functions.  Reflexes,  and  Behavior 

The  best  indicator  of  physical  development 
is  bodyweight.  Achievement  of  preweaning 
landmarks  of  development  such  as  pinna 
unfolding,  coat  growth,  incisor  eruption,  etc  , 
is  highly  correlated  with  pup  bodyweight. 
This  weight  is  better  related  to  postcoital 


time  than  postnatal  time,  at  least  when 
significant  differences  in  gestation  length 
occur.  Reflexes,  surface  righting,  auditory 
startle,  air  righting,  and  response  to  light  are 
also  dependent  on  physical  development. 

Two  postweaning  landmarks  of 
development  that  are  advised  are  vaginal 
opening  of  females  and  cleavage  of  the 
balanopreputial  gland  of  males.  The  latter  is 
associated  with  increasing  testosterone  levels 
whereas  testis  descent  is  not.  These  , 

landmarks  indicate  the  onset  of  sexual 
maturity  and  it  is  advised  that  bodyweight  be 
recorded  at  the  time  of  attainment  to 
determine  whether  any  differences  from 
control  are  specific  or  related  to  general 
growth. 

Functional  tests:  To  date,  functional  tests 
have  been  directed  almost  exclusively  to 
behavior.  Even  though  a  great  deal  of  effort 
has  been  exptended  in  this  direction  it  is  not 
possible  to  recommend  specific  test  methods. 
Investigators  are  encouraged  to  find  methods 
that  will  assess  sensory  functions,  motor 
activity,  learning,  and  memory. 

Note  22  (4.1.3)  Individual  Identification  and 
Evaluation  of  Fetuses 

It  must  be  possible  to  relate  all  findings  by 
different  techniques  (i.e.,  body  weight, 
external  inspection,  visceral,  and/or  skeletal 
examinations)  to  single  specimen  in  order  to 
detect  patterns  of  abnormalities.  The 
examination  of  mid-  and  low-dose  fetuses  for 
visceral  and/or  skeletal  abnormalities  may 
not  be  necessary  where  the  evaluation  of  the 
high-dose  and  the  control  groups  did  not 
reveal  any  relevant  differences.  It  is 
advisable,  however,  to  store  the  fixed 
specimen  for  possible  later  examination.  If 
fresh  dissection  techniques  are  normally 
used,  difficulties  with  later  comparisons 
involving  fixed  fetuses  should  be  anticipated. 
Note  23  (5)  Inferential  Statistics 

"Significance"  tests  (inferential  statistics) 
can  be  used  only  as  a  supp>ort  for  the 
interpretation  of  results.  The  interpretation 
itself  is  to  be  based  on  biological  plausibility. 
It  is  unwise  to  assume  that  a  difference  from 
control  values  is  not  biologically  relevant 
simply  because  it  is  not  "statistically 
significant."  To  a  lesser  extent  it  can  be 
unwise  to  assume  that  a  "statistically 
significant"  difference  must  be  biologically 
relevant.  Particularly  for  low  frequency 
events  (e.g.,  embryonic  death,  malformations) 
with  one-sided  distributions,  the  statistical 
power  of  studies  is  low.  Confidence  intervals 
for  relevant  quantities 

can  indicate  the  likely  size  of  the  effect. 
When  using  statistical  procedures, 
experiinental  units  of  comparison 
should  be  considered:  the  litter,  not  the 
individual  conceptus,  the  mating  pair, 
when  both  sexes  are  treated,  the  mating 
pair  of  the  parent  generation  in  a  two- 
generation  study. 

Dated:  September  15,  1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc  94-23379  Filed  9-21-94,  8:45  am) 
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[OocKttI  No.  930-0139] 

Intamational  Conference  on 
Hannonlsatton;  Stability  Testing  of 
New  Drug  Substances  and  Products; 
Guideline;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Ailnunistration  (FDA)  is  publishing  a 
final  guideline  entitled  'Stability 
Testing  of  New  Drug  Substances  and 
Products."  Prepared  under  the  auspices 
of  the  hitemational  Conference  on 
Mamionisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH), 
the  guideline  is  intended  to  reflect 
formal  st:ientific  principles  for  stability 
testing  of  drugs.  This  guideline  should 
be  useful  to  applicants  submitting  new 
drug  applications  (NDA's)  for  new 
molecular  entities  and  associated  drug 
products. 

DATES:  Effective  September  22.  1994. 
Submit  written  comments  at  any  time. 
Sponsors  submitting  future  applications 
may  be  asked  to  explain  any  differences 
from  the  approach  suggested  in  the 
guideline 

ADDRESSES:  Submit  written  comments 
on  tiie  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  CI>FR  Executive 
Secretariat  Suff  (MFD-a).  Center  for 
Drug  Evaluation  and  Research.  Food 
and  Drug  Administration.  7500  Standish 
PI.  Rockville.  MD  20855. 
F0«  RWTMER  INfOfmATtON  CONTACT: 
K»;garding  the  guidolme:  Charles 

Kumkumian.  Center  for  Drug 

Evaluation  and  Research  (HFD- 

102).  Food  and  Drug 

Administration.  5600  Fishers  I^ne. 

Rockville.  MD  20857.  301-594- 

H758. 
Kiigarding  the  ICH:  Janet  Showalter. 

Office  of  Health  Affairs  (HFY-1). 

FcK)d  and  Drug  Administration. 

5600  Fishers  Lane.  Rockville.  MD 

20857.301-443-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
yiiars.  rn.iiiy  mipDrtant  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industr>  associations  to 
promote  international  Harmonisaliun  of 
regulatory  requirements.  FD.\  has 
participated  m  many  meetings  designed 
to  enhance  Hamionisation  and  is 
committed  to  seeking  scientifically 
based  harmonized  regulatory 
rc'tjuirements  fur  phannaceutical 
de\rlopment.  One  of  the  goals  of 


Harmonisatioii  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  Harmonisation 
initiatives  to  be  developed  with  input 
from  l)oth  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
Harmonisation  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union.  )apan. 
and  the  United  States.  The  six  ICH 
sponsors  are  the  European  Commission, 
the  European  Federation  of 
Phannaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  and  Researchers  of 
America.  FDA.  and  the  U.S. 
Phannaceutical  Manufacturers 
Association.  The  ICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
International  Federation  of 
Pharmaceutical  Manufacturers 
Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the  ICH 
sponsors  and  the  IFPMA.  as  well  as 
observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  23  and 
24.  1992.  the  ICH  Steering  Committee 
agree<i  that  the  draft  tripartite  guideline 
entitled  "Draft  Tripartite  Guideline  for 
the  Stability  Testing  of  New  Drug 
Substances  and  Products"  should  be 
made  available  for  comment. 
Subsequently,  the  draft  guideline  was 
made  available  for  comment  by  the 
European  Union  and  japan,  as  well  as 
by  FDA  (see  58  FR  21086.  April  16. 
1993).  in  accordance  with  their 
consultation  procedures.  The  comments 
were  analyzed  and  the  guideline  was 
revised  as  necessary. 

With  this  notice.  FDA  is  publishing  a 
final  guideline  entitled  "Stability 
Testing  of  New  Drug  Substances  and 
Products."  This  guideline  has  been 
endorsed  by  all  ICH  sponsors.  The 
guideline  addresses  the  generation  of 
stability  information  for  submission  to 
FDA  in  NDA's  for  new  molecular 
entities  and  associated  drug  products. 

This  guideline  may  be  useful 
immediately  to  applicants  submitting 
NDA's  to  FDA.  Sponsors  submitting 
future  applications  may  be  asked  to 
explain  any  differences  from  the 
approach  suggested  in  this  guideline. 

AdditionallCH  stability  documents 
will  be  appended  to  this  harmonized 
guideline  when  they  have  been 


finalized.  FDA  intends  to  update  its 
1987  guideline  entitled  "Guideline  for 
Submitting  Documentation  for  the 
Stability  of  Human  Drugs  and 
Biologies"  to  incorporate  the  new 
elements  arising  from  the  ICH  process 
and  other  changes  in  stability  testing 
that  have  occurred  since  1987.  For 
example,  the  updated  guideline  may 
include  information  and  guidance  on 
stability  issues  for  investigational  new 
drug  applications,  stability  parameters 
for  different  dosage  forms, 
recommendations  for  statistical 
analysis,  stability  testing  for  generic 
drugs,  stability  testing  for  biological  and 
biotechnological  products,  and  stability 
data  presentation  formats.  Certain 
aspects  of  the  updated  guideline  will 
also  apply  to  products  subject  to 
licensing  under  the  Public  Health 
Service  Act  (biological  products)  and 
submitted  to  the  Center  for  Biologies 
Evaluation  and  Research 

Until  the  1987  guideline  is  updated  as 
needed  and  ICH  sections  are 
incorporated,  FDA  intends  to  provide 
both  the  ICH  harmonized  guideline,  as 
contained  in  this  notice,  and  the  1987 
FDA  guideline  when  information 
pertaining  to  stability  testing  of  human 
drug  and  biological  products  is 
requested.  At  a  future  date.  FDA  may 
issue  a  new  guideline  publication  that 
combines  the  guideline  contained  in 
this  Federal  Register  notice  with  a 
revised  1987  FDA  guideline. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)).  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  that  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  this  guideline  is  not  being 
issued  under  the  authority  of  §  10.90(b). 
and  it  does  not  create  or  confer  any 
rights,  privileges,  or  benefits  for  or  on 
any  person,  nor  does  it  operate  to  bind 
FDA  in  any  way. 

As  with  all  of  FDA's  guidelines,  the 
pubhc  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
Tlie  comments  in  the  docket  will  be 
periodically  reviewed,  and  where 
appropriate,  the  guideline  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guideline  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday  .The  text  of  the 
final  guideline  follows: 

Stability  Testing  of  New  Drug  Products  and 
Substances 

ICH  Hannonized  Tripartite  Guideline 
Endorsed  by  the  ICH  Steering  Committee  at 
Step  4  of  the  ICH  Process.  27  October  J  993 

Preamble 

The  following  guideline  sets  out 
information  on  stability  testing  for  a 
Registration  Application  within  the  three 
dreas  of  the  EC,  Japan,  and  the  L'SA.  It  does 
not  seek  necessarily  to  cover  the  testing  thai 
may  be  required  for  registration  in  or  export 
to  other  areas  of  the  world. 

The  guideline  seeks  to  exemplify  the  core 
stability  data  package  appropriate  for  new 
drug  substances  and  products.  It  is  not 
always  necessary  to  follow  this  when  there 
are  scientifically  justifiable  reasons  for  using 
alternative  approaches. 

The  guideline  provides  a  general 
indication  of  the  information  on  product 
stability  to  be  generated,  but  leaves  sufficient 
flexibility  to  encompass  the  variety  of 
different  practical  situations  required  for 
specific  scientific  situations  and 
characteristics  of  the  materials  being 
evaluated. 

The  principle  that  information  on  stability 
generated  in  any  one  of  the  three  areas  of  the 
EC,  Japan,  and  the  USA  would  be  mutually 
acceptable  in  both  of  the  other  two  areas  has 
l>een  established,  provided  it  conforms  to  the 
elements  of  this  guideline  and  the  labelling 
is  in  accord  with  national/regional 
requirements. 

Details  of  the  specific  requirements  for 
sampling,  test  requirements  for  particular 
dosage  forms/packaging,  etc..  are  not  cx)vered 
in  thisguidpiine. 

Objective 

The  purpose  of  stability  testing  is  to 
provide  evidence  on  how  the  quality  of  a 
drug  substance  or  drug  product  varies  with 
lime  under  the  influence  of  a  variety  of 
environmental  factors  such  as  temperature, 
humidity,  and  light,  and  enables 
recommended  storage  conditions,  retest 
fterJods,  and  shelf  lives  to  be  established. 


Scope 

The  guideline  primarily  addresses  the 
generation  of  stability  information  for 
submission  in  Registration  Applications  for 
new  molecular  entities  and  associated  drug 
products. 

This  guideline  does  not  currently  seek  to 
cover  the  generation  of  stability  information 
for  abbreviated  or  abridged  applications, 
variations,  clinical  trial  applications,  etc. 

The  choice  of  test  conditions  defined  in 
this  guideline  is  based  on  an  analysis  of  the 
effects  of  climatic  conditions  in  the  three 
areas  of  the  EC,  Japan,  and  the  USA.  The 
mean  kinetic  temperature  in  any  region  of  (he 
world  can  be  derived  from  climatic  data 
(Grimm.  W.,  Drugs  Made  in  Germany, 
2«:19&-202,  1985,  and  2939-47,  1986). 

Drug  Substance 

General 

Information  on  the  stability  of  the  drug 
substance  is  an  integral  part  of  the  systemalii: 
approach  to  stability  evaluation. 

Stress  Testing 

Stress  testing  helps  to  determine  the 
intrinsic  stability  of  the  molecule  by 
establishing  degradation  pathways  in  order  to 
identify  the  likely  degradation  products  and 
to  validate  the  stability  indicating  power  of 
the  analytical  procedures  used. 

Formal  Studies 

Primary  stability  studies  are  intended  to 
show  that  the  drug  substance  will  remain 
within  specification  during  tlie  retest  f>eriod 
if  stored  under  recommended  storage 
conditions. 

Selection  of  Batches 

Stability  information  from  accelerated  and 
long-term  testing  is  to  be  provided  on  at  least 
three  batches.  The  long-term  testing  should 
cover  a  minimum  of  12  months  duration  on 
at  least  three  batches  at  the  time  of 
submission. 

The  batches  manufactured  to  a  minimum 
of  pilot  plant  scale  should  be  by  the  same 
synthetic  route  and  use  a  method  of 
manufacture  and  procedure  that  simulates 
the  final  process  to  be  used  on  a 
manufacturing  scale. 

The  overall  quality  of  the  batches  of  drug 
substance  placed  on  stability  should  he 
representative  of  both  the  quality  of  the 
material  used  in  preclinical  and  clinical 


studies  and  the  quality  of  material  to  be  made 
on  a  manufacturing  scale. 

Supporting  information  may  be  provided 
using  stability  data  on  batches  of  drug 
substance  made  on  a  laboratory  scale. 

The  first  three  production  t>atches  of  drug 
substance  manufactured  postapproval.  if  not 
submitted  in  the  original  Registration 
Application,  should  be  placed  on  long-term 
stability  studies  using  the  same  stability 
protocol  as  in  the  approved  drug  application 

Test  Procedures  and  Test  Criteria 

The  testing  should  cover  those  features 
susceptible  to  change  during  storage  and 
likely  to  influence  quality,  safety,  and/or 
efficacy.  Stability  information  should  cover 
as  necessary  the  physical,  chemical,  and 
microbiological  test  characteristics.  Validated 
stability-indicating  testing  methods  should 
be  applied.  The  need  for  extent  of  replication 
will  depiend  on  the  results  of  validation 
studies. 

Specification 

Limits  of  acceptability  should  be  derived 
from  the  profile  of  the  material  as  used  in  the 
preclinical  and  clinical  batches.  It  will  need 
to  include  individual  and  total  upper  limits 
lor  impurities  and  degradation  products,  the 
justification  for  which  should  be  influenced 
by  the  levels  observed  in  material  used  in 
preclinical  studies  and  t  linicai  trials. 

Storage  Conditions 

The  length  of  the  studies  and  the  storage 
conditions  should  be  suffit  i^nt  to  cover 
storage,  shipment,  and  subsequent  use. 
Application  of  the  same  storage  conditions  as 
applied  to  the  drug  product  will  facilitate 
comjMrative  review  and  assessment.  Other 
storage  conditions  are  allowable  if  justified 
In  particular,  temperature  sensitive  drug 
substances  should  be  stored  under  an 
alternative,  lower  tempwrature  condition 
which  will  then  become  the  designated  long- 
term  testing  storage  temp>erature.  The  6 
months  accelerated  testing  should  then  be 
carried  out  at  a  temperature  at  least  15  °C 
above  this  designated  long-term  storage 
temperature  (together  with  the  appropriate 
relative  humidity  (RH)  conditions  for  that 
temperature).  The  designated  long-term 
testing  conditions  will  be  reflected  in  the 
labelling  and  retest  date. 


Long  term  testing 
Accelerated  testing 


Conditions 


25  °C  ±  2  °C/60%  RH  ±  5% 
40  "C  ±  2  °CnS>%  RH  ±  5% 


Minimum  time  period  at  sutynission 


12  months. 
6  months. 


Where  "significant  change"  occurs  during 
6  months  storage  under  conditions  of 
accelerated  testing  at  40  "C  ±  2  °C/75  percent 
RH  1  5  percent,  additional  testing  at  an 
intermeidiate  condition  (such  as  30  °C  ±  2  "C/ 
60  percent  RH  ±  5  percent)  should  be 
conducted  for  drug  substances  to  be  used  in 
the  manufacture  of  dosage  forms  tested  long 
term  at  25  °C/60  percent  RH  and  this 
information  included  in  the  Registration 
Application.  The  initial  Regibtration 


Application  should  include  a  minimum  of  6 
months  data  from  a  12  months  study. 

"Significant  change"  at  40  °C/75 -percent 
RH  or  30  'XZ/&0  percent  RH  is  defined  as 
failure  to  meet  the  specification. 

The  long-term  testing  will  be  continued  for 
a  sufficient  period  of  time  beyond  12  months 
to  cover  all  appropriate  retest  periods,  and 
the  further  accumulated  data  can  be 
submitted  to  the  Authorities  during  the 
assessment  period  of  the  Registration 
Application. 


The  data  (from  accelerated  testing  or  trom 
testing  at  an  intermediate  condition)  may  be 
used  to  evaluate  the  imp>act  of  short-term 
excursions  outside  the  label  storage 
conditions  such  as  might  occur  during 
shipping. 

Testing  Frequency 

Frequency  of  testing  should  be  sulfi<  i^nf  lo 
establish  the  stability  characteristics  of  tho 
drug  substance.  Testir.j^  under  the  defipft-'* 
long-term  conditions  wiil  normally  b«'  fvtvv 
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3  itwnth*  over  the  first  yeer.  every  6  months 
over  the  second  year,  end  then  •nnuelly. 

Packaging/Containers 

The  containers  to  be  used  in  the  k)ivg-tenn. 
real  time  ttability  svaluatioo  (bould  be  the 
same  ■•  or  eimnlite  the  ectual  packaging 
used  for  storage  and  distributioo. 

Evaluation 

The  design  of  the  stability  study  is  to 
establish,  based  on  testing  a  minimum  of 
three  batches  of  the  drug  substance  and 
evaluating  the  stability  information  (covering 
as  necessary  the  physical,  chemical,  and 
microbiologiial  lest  characteristics),  a  refest 
period  applicable  to  all  future  batches  of  the 
bulk  drug  substance  manufactured  under 
similar  circumstances.  The  degree  of 
variability  of  individual  botches  affects  th* 
confidence  that  a  future  production  batch 
will  remain  within  specification  until  the 
retest  date. 

An  acceptable  approach  for  quantitative 
characteristics  that  are  expected  to  decrease 
with  time  is  to  determine  the  time  at  which 
the  95  percent  one-sided  confidence  limit  for 
the  mean  degradation  curve  inter»e<is  the 
acceptable  lower  specification  limit.  If 
analysis  shows  that  the  t)alcb  to  batch 
variability  is  small,  it  is  advantageous  to 
combine  the  data  into  one  overall  estimate 
and  this  can  be  done  by  first  applying 
appropriate  statistical  tests  (for  example,  p 
values  for  level  of  significance  of  rejection  of 
more  than  0.25)  to  the  slopes  of  the 
regression  lines  and  zero  time  intercepts  for 
the  individual  batches.  If  it  is  inappropriate 
to  combine  data  from  several  batches,  the 
overall  retost  pwriod  n»ay  depend  on  the 
miniinum  time  a  bate  h  may  be  expected  to 
remain  within  acceptable  and  justified  limits. 
The  nature  of  any  degradation  relutiunship 
will  determine  the  need  for  transfunnation  of 
the  data  for  linear  regression  analysis. 
Usually  the  relationship  can  be  represented 
by  a  linear,  quadratic,  or  cubic  function  on 
itn  arithmetic  or  logarithmic  scale.  Statistical 
methods  should  be  employed  to  test  the 
goodness  of  fit  of  the  data  on  all  batches  and 
combined  batches  (where  appropriate)  to  the 
assumed  degradation  line  or  curve. 

The  data  may  show  so  little  degrad.it ion 
nnd  so  little  variability  that  it  is  apparent 
from  looking  at  the  data  that  the  requested 
retest  period  will  be  granted.  Under  the 
( irrumstances.  it  is  normally  unnecessary  to 
go  through  the  formal  statistical  analysis  but 
merely  to  provide  a  full  justification  for  the 
omission. 

Limited  extrapolation  of  the  real  time  data 
Iwyond  the  observed  range  to  extend 
expiration  dating  at  approval  time, 
particularly  where  the  accelerated  data 
support  this,  may  be  undertaken.  However, 
this  assumes  that  the  same  degradation 
relationship  will  continue  to  apply  beyond 
the  observed  data  and  hence  the  use  of 
extrapolation  must  be  justified  in  each 
application  in  terms  of  what  is  known  about 
the  mechanism  of  degradation,  the  goodness 
of  fit  of  any  mathematical  model,  batch  size, 
existence  of  supportive  data.  etc.  Any 
evaJontion  should  cover  iK>t  only  the  assay, 
liut  the  levels  of  degradation  products  and 
other  appropriate  attributes. 


Sta  lemen  ts/Labelling 

A  storage  tempereture  r«nge  may  be  used 
in  accordance  with  iviewaDt  national/regional 
requirements.  The  range  ibould  be  based  on 
the  stability  evahjetion  of  the  drug  substance. 
Where  applicable,  sjjecific  requirements 
should  be  stated,  particularly  for  drug 
substances  that  cannot  tolerate  freezing.  The 
use  of  terms  such  as  "ambient  conditions"  or 
"room  temperature"  is  unacceptable. 

A  retest  period  should  be  derived  from  the 
stability  information. 

Drug  Product 

General 

The  design  of  the  stability  programrae  for 
the  finished  product  should  be  based  on  the 
knowledge  of  the  behavior  and  properties  of 
the  drug  substance  end  the  experience  gained 
from  clinical  formulation  studies  and  from 
the  stability  studies  on  the  drug  substance. 
The  likely  changes  on  storage  and  the 
rationale  for  the  selection  of  product 
variables  to  include  in  the  testing  programme 
should  be  stated. 

Selection  of  Batches 

Stability  information  from  accelerated  and 
long-tenn  testing  is  to  be  provided  on  three 
batches  of  the  same  formulation  and  dosage 
form  in  the  containers  and  closure  proposed 
for  marketing.  Two  of  the  three  batches 
should  be  at  least  pilot  scale.  The  third  batch 
may  be  smaller  (e.g.,  25.000  to  50  .COO  Ubiets 
or  capsules  for  solid  oral  doaage  forms).  The 
long-term  testing  should  cover  at  least  12 
months  duration  at  the  time  of  submission. 
The  manufacturing  process  to  be  used  should 
meaningfully  simulate  that  which  would  be 
applied  to  large  scale  batches  for  marketing. 
The  process  should  provide  product  of  the 
same  quality  intended  for  marketing,  and 
meeting  the  same  quality  specification  as  to 
be  applied  for  release  of  material.  Where 
possible,  batches  of  the  finished  product 
should  be  manufactured  using  identifiably 
different  batches  of  drug  substance. 

Data  on  laboratory  scale  batches  are  not 
acceptable  as  primary  stability  information. 
Data  on  associated  formulations  or  packaging 
may  be  submitted  as  supportive  information. 
The  first  three  production  batches 
manufactured  postapproval.  if  not  submitted 
in  the  original  Registration  Application, 
should  be  plac«d  on  accelerated  and  long- 
term  stability  studies  using  the  same  stability 
protocols  as  in  the  approved  drug 
application 

Test  Procedures  and  Test  Criteria 

The  testing  should  cover  those  features 
su-sccptible  to  change  during  storage  and 
likely  to  influence  quality,  safety,  and/or 
efficacy.  Analytical  test  procedures  should  be 
fully  validated  and  the  assays  should  be 
stability-indicating  The  need  for  the  extent 
of  replication  will  depend  on  the  results  of 
validation  studies. 

The  range  of  testing  should  cover  not  only 
chemical  and  biological  stability  but  also  loss 
of  preservative,  physical  properties  and 
characteristics,  organoleptic  properties,  and. 
where  required,  microbiological  attributes. 
Preservative  efficacy  testing  and  assays  on 
stored  samples  should  be  carried  out  to 


determine  the  content  and  efficacy  of 
antimicrobial  preservatives. 

Specifications 

Limits  of  acceptance  should  relate  to  the 
release  limits  (where  applicable),  to  be 
derived  from  consideration  of  all  the 
available  stability  information.  The  shelf  life 
specification  could  allow  acceptable  and 
justifiable  derivations  from  the  release 
specification  based  on  the  stability 
evaluation  and  the  changes  observed  on 
storage  It  will  need  to  include  specific  upper 
limits  for  degradation  products,  the 
justification  for  which  should  be  influenced 
by  the  levels  observed  in  material  used  in 
preclinical  studies  and  clinical  trials.  The 
justification  for  the  limits  proposed  for 
certain  other  tests  such  as  particle  size  and/ 
or  dissolution  rate  will  require  reference  to 
the  results  observed  for  batch(es)  used  in 
bioavailability  and/or  clinical  studies.  Any 
differences  between  the  release  and  shelf  life 
sfjecifications  for  antimicrobial  preservatives 
should  be  supported  by  preser\ative  efficacy 
testing. 

Storage  Test  Conditions 

The  length  of  the  studies  and  the  storage 
conditions  sliould  be  sufficient  to  cover 
storage,  shipment,  and  subsequent  use  (e.g., 
reconstitution  or  dilution  as  recommended  in 
the  labelling). 

See  the  Table  below  for  accelerated  and 
long-term  storage  conditions  and  minimum 
times.  An  assurance  that  long-term  testing 
will  continue  to  cover  the  expected  shelf  life 
should  be  provided. 

Other  storage  conditions  are  allowable  if 
justified.  Heat  sensitive  drug  products  should 
be  stored  under  an  alternative  lower 
temperature  condition  which  will  eventually 
become  the  designated  long-term  storage 
temj)ferature.  Special  consideration  may  need 
to  be  given  to  products  which  change 
pbvsically  or  even  chemically  at  lower 
storage  conditions,  e.g.,  susf)ensioas  or 
emulsions  which  may  sediment  or  cream, 
oils,  and  semi-solid  preparations  which  may 
show  an  increased  viscosity.  Where  a  lower 
temperature  condition  is  used,  the  6  months 
accelerated  testing  should  be  carried  out  at  a 
temperature  at  least  15  °C  above  its 
designated  long-term  storage  temperature 
(together  with  approp>riate  relative  humidity 
conditions  for  that  temperature).  For 
example,  for  a  product  to  be  stored  long-term 
under  refrigerated  conditions,  accelerated 
testing  should  be  conducted  at  25  "C  +  2  °C/ 
60  percent  RH  ±  5  percent  RH.  The 
designated  long-term  testing  conditions  will 
be  reflected  in  the  labelling  and  expiration 
date. 

Storage  under  conditions  of  high  relative 
humidities  applies  particularly  to  solid 
dosage  forms.  For  products  such  as  solutions, 
suspensions,  etc.,  contained  in  packs 
designed  to  provide  a  jjermanent  barrier  to 
water  loss,  specific  storage  under  conditions 
of  high  relative  humidity  is  not  necessary  but 
the  same  range  of  temperatures  should  be 
applied.  Low  relative  humidity  (e.g.,  10-20 
percent  RH)  can  adversely  affect  products 
packed  in  semi-|3ermeable  containers  (e.g. 
solutions  in  plastic  bags,  nose  drops  in  small 
plastic  containers,  etc.)  and  consideration 


should  be  given  to  appropriate  testing  under 
such  conditions. 


Long  term  testtnci 
Aocetefated  testing 


Conditions 


25  "C  ±  2  "0/60%  RH  ±  5%  .„ 
40  "C  ±  2  °C/75%  RH  ±  5%  ... 


Minimum  time  period  at  submission 


12  nx>nths 
6  months. 


Where  "significant  change"  occurs  due  to 
accelerated  testing,  additional  testing  at  an 
intermediate  condition,  e.g.,  30  "tl  ±  2  °C/60 
percent  ±  5  percent  RH  should  be  conducted. 
"Significant  change"  at  the  accelerated 
condition  is  defined  as: 

1.  A  5  percent  potency  loss  from  the  initial 
assay  value  of  a  batch; 

2.  Any  specified  degradant  exceeding  its 
specification  limit; 

3.  The  product  exceeding  its  pH  limits: 

4.  Dissolution  exceeding  the  specification 
limits  for  12  capsules  or  tablets: 

5.  Failure  to  meet  sp>eciDcaUons  for 
appearance  and  physical  properties,  e.g., 
color,  phase  separation,  resuspendibility, 
delivery  per  actuation,  caking,  hardness,  etc. 

Should  significant  change  occur  at  40  °C/ 
75  percent  RH  then  the  initial  Registration 
Application  should  include  a  minimum  of  6 
months  data  from  an  ongoing  1  year  study  at 
30  'tH/SO  percent  RH;  the  same  significant 
change  criteria  shall  then  apply. 

The  long-term  testing  will  be  continued  for 
a  sufficient  time  beyond  12  months  to  cover 
shelf  life  at  appropriate  test  p>eriods.  The 
further  accumulated  data  should  be 
submitted  to  the  authorities  during  the 
assessment  period  of  the  Registration 
Application. 

The  first  three  production  batches 
manufactured  postapproval.  if  not  submitted 
in  the  original  Registration  Application, 
should  be  placed  on  accelerateid  and  long- 
term  stability  studies  using  the  same  stability 
protocol  as  in  the  approved  drjg  application. 

Testing  Frequency 

Frequency  of  testing  should  be  sufficient  to 
establish  the  stability  characteristics  of  the 
drug  product  Testing  will  normally  be  every 
3  months  over  the  first  year,  every  6  months 
over  the  second  year,  and  then  annually.  The 
use  of  matrixing  or  bracketing  can  be  applied, 
if  justified  (see  C/ossory  below). 

Packaging  Materials 

The  testing  should  be  carried  mit  in  the 
final  packaging  proposed  for  marketing. 
Additional  testing  of  unprotected  drug 
product  can  form  a  useful  part  of  the  stress 
tasting  and  pack  evaluation,  as  can  studies 
carried  out  in  other  related  packaging 
materials  in  supporting  the  definitive  pack(s). 

Evaluation 

A  systematic  approach  should  be  adopted 
in  the  presentation  and  evaluation  of  the 
stability  information  which  should  cover,  as 
nec*ssary,  physical,  chemical,  biological,  and 
microbiological  quality  characteristics, 
including  particular  properties  of  the  dosage 
form  (for  example,  dissolution  rate  for  oral 
solid  dose  forms). 

The  design  of  the  stability  study  is  to 
establish,  based  on  testing  a  minimum  of 
three  batches  of  the  drug  product,  a  shelf-  life 


and  label  storage  instructions  applicable  to 
all  future  batches  of  the  dosage  form 
manufactured  and  packed  under  similar 
circumstances.  The  degree  of  variability  of 
individual  batches  affects  the  confidence  that 
a  future  production  batch  will  remain  within 
specification  until  the  expiration  dale. 

An  acceptable  approach  for  quantitative 
characteristics  that  are  expected  to  decrease 
with  time  is  to  determine  the  time  at  which 
the  95  percent  one-sided  confidence  limit  for 
the  mean  degradation  curve  intersects  the 
acceptable  bwer  specification  limit.  If 
analysis  shows  that  the  batch  to  batch 
variability  is  small,  it  is  advantageous  to 
combine  the  data  into  one  overall  estimate 
and  this  can  be  done  by  first  applying 
appropriate  statistical  tests  (for  example,  p 
values  for  level  of  significance  of  rejection  of 
more  than  0.25)  to  the  slopes  of  the 
regression  lines  and  zero  time  intercepts  for 
the  individual  batches.  If  it  is  inappropriate 
to  combine  data  from  several  batches,  the 
overall  shelf  life  may  dep>eDd  on  the 
minimum  time  a  batch  may  be  expected  to 
remain  within  acceptable  and  justified  limits. 
The  nature  of  the  degradation  relationship 
will  determine  the  need  for  transformation  of 
the  data  for  linear  regression  analysis. 
Usually  the  relationship  can  be  represented 
by  a  linear,  quadratic  or  cubic  function  on  an 
arithmetic  or  logarithmic  scale.  Statistical 
methods  should  be  employed  to  test  the 
goodness  of  fit  on  all  batches  ard  combined 
batches  (where  appropriate)  to  the  assumed 
degradation  line  or  curve. 

Where  the  data  show  so  little  degradation 
and  so  little  variability  that  it  is  apparent 
from  looking  at  the  data  that  the  requested 
shelf  life  will  be  granted,  it  is  normally 
unnecessary  to  go  through  the  formal 
statistical  anaU-sis  but  only  to  provide  a 
justification  for  the  omission. 

Limited  extrapolation  of  the  real  time  data 
beyond  the  observed  range  to  extend 
expiration  dating  at  approval  time, 
particularly  where  the  accelerated  data 
support  this,  may  be  undertaken.  However, 
this  assumes  that  the  same  degradation 
relationship  will  continue  to  apply  beyond 
the  observed  data  and  hence  the  use  of 
extrapolation  must  be  justified  in  each 
application  in  terms  of  what  is  known  about 
the  mechanisms  of  degradation,  the  goodness 
of  fit  of  any  mathematical  model,  batch  size, 
e.xistence  of  supfiortive  data,  etc. 

Any  evaluation  should  consider  not  only 
the  assay,  but  the  levels  of  degradation 
products  and  appropriate  attributes.  Where 
appropriate,  attention  should  be  paid  to 
reviewing  the  adequacy  of  the  mass  balance, 
different  stability,  and  degradation 
performance. 

The  stability  of  the  drug  products  after 
reconstituting  or  diluting  according  to 
labelling  should  be  addressed  to  provide 
appropriate  and  supportive  information. 


Sta  tewen  ts/Labelling 

A  storage  temperature  range  may  be  used 
in  accordance  with  relevant  naiional/lregional 
requirements.  The  range  should  be  based  on 
the  stability  evaluation  of  the  drug  product. 
Where  applicable,  specific  requirements 
should  be  stated  particularly  for  drug 
products  that  cannot  tolerate  freezing. 

The  use  of  terms  such  as  "anibie".t 
conditions"  or  "room  temperature"  is 
unacceptable. 

There  should  be  a  direct  linkage  between 
the  label  statement  and  the  demonstrated 
stability  characteristics  of  the  drug  product 

Annex  1 

Glossary  and  Information 

The  following  terms  have  been  in  general 
use  and  the  following  definitions  are 
provided  to  facilitate  interpretation  of  the 
guideline. 

Accelerated  Testing 

Studies  designed  lo  increase  the  rate  of 
chemical  degradation  or  physical  change  of 
an  active  drug  substance  or  drug  product  by 
using  exaggerated  storage  conditions  as  part 
of  the  formal,  definitive,  storage  programme. 

These  data,  in  addition  to  long-term 
stability  studies,  may  also  be  used  to  assess 
longer  term  chemical  effects  at 
nonaccelerated  conditions  and  to  evaluate 
the  impact  of  short-term  excursions  outside 
the  label  storage  conditions  such  as  might 
occur  during  shipping  Results  from 
accelerated  testing  results  are  not  always 
predictive  of  phj-sical  changes. 

Active  Substance:  Active  Ingredient;  Drug 
Substance;  Medicinal  Substance 

The  unformulated  drxig  substance  which 
may  be  subsequently  formulated  with 
excipients  to  produce  the  drug  product. 

Bracketing 

The  design  of  a  stability  schedule  so  that 
at  any  time  point  only  the  samples  on  the 
extremes,  for  example,  of  container  size  and/ 
or  dosage  strengths,  are  tested.  The  design 
assumes  that  the  stability  of  the  intermediate 
condition  samples  is  represented  by  those  at 
the  extremes. 

Where  a  range  of  dosage  strengths  is  to  be 
tested,  bracketing  designs  may  be  pvarticularly 
applicable  if  the  strengths  are  very  closelv 
related  in  composition  (e.g.,  for  a  tablet  range 
made  with  di^rent  compression  weights  of 
a  similar  basic  granulation,  or  a  capsule  range 
made  by  filling  different  plug  fill  weights  of 
the  same  basic  composition  into  different 
size  capsule  shells).  Where  a  range  of  sizes 
of  immediate  containers  is  to  be  evaluated, 
bracketing  designs  may  be  applicable  if  the 
material  of  composition  of  the  container  and 
the  type  of  closure  are  the  same  throughout 
the  range. 
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UMI 


CJimatic  Zones 

The  concept  of  dividing  the  world  into  four 
zones  based  on  defining  the  prevalent  annual 
cUmatic  conditions. 

Dosage  Form:  Preparation 

A  pharmaceutical  product  type,  for 
example,  tablet,  capsule,  solution,  cream, 
etc..  that  contains  a  drug  ingredient 
generally,  but  not  necessarily,  in  asscK.iation 
with  excipients. 

Drug  Product;  Finished  Product 

The  dosage  form  in  the  nnal  immediate 
packaging  intended  for  marketing. 

Excipient 

Anything  other  than  the  drug  substance  in 
the  dosage  form. 

Expiry/Expiration  Date 

The  date  placed  on  the  container/labels  of 
a  drug  product  designating  the  time  during 
which  a  batch  of  the  product  is  expected  to 
remain  within  the  approved  shelf  life 
specification  if  stored  under  defined 
conditions,  and  after  which  it  must  not  be 
used. 

Formal  ISystematic)  Studiea 

Formal  studies  are  those  undertaken  to  a 
preapproval  stability  protocol  which 
embraces  the  principles  of  these  guidelines. 

Long-Term  (Real  Time)  Testing 

Stability  evaluation  of  the  physic  al. 
chemical,  biological,  and  micjobiologiral 
characteristics  of  a  drug  product  and  a  drug 
sut)stance,  covering  the  expected  duration  of 
the  shelf  life  and  retest  period,  which  are 
claimed  in  the  submission  and  will  appear 
on  the  labelling. 

Mass  Balance:  Material  Balance 

The  process  of  adding  together  the  assay 
value  and  levels  of  degradation  products  to 
see  how  closely  these  add  up  to  100  percent 
of  the  initial  value,  with  due  consideration  of 
the  margin  of  analytical  precision. 

This  concept  is  a  useful  scientific  guide  for 
evaluating  data  but  it  is  not  achievable  in  all 
circumstances.  The  focus  may  instead  be  on 
assuring  the  specificity  of  the  assay,  the 
completeness  of  the  investigation  of  routes  of 
degradation,  and  the  use,  if  necessary,  of 
identified  degradants  as  indicators  of  the 
extent  of  degradation  via  particular 
mechanisms. 

Matrixing 

The  statistical  design  of  a  stability 
schedule  so  that  only  a  fraction  of  the  total 
number  of  samples  are  tested  at  any  specified 
sampling  point.  At  a  subsequent  sampling 
point,  different  sets  of  samples  of  the  total 
number  would  be  tested.  The  design  assumes 
that  the  stability  of  the  samples  tested 
represents  the  stability  of  all  samples.  The 
differences  in  the  samples  for  the  same  drug 
product  should  be  identified  as,  for  example, 
covering  different  batches,  different 
strengths,  different  sizes  of  the  same 
container  and  closure,  and,  possibly,  in  some 
cases,  different  container/closure  systems. 

Matrixing  can  cover  reduced  testing  when 
more  than  one  variable  is  being  evaluated. 
Thus  the  design  of  the  matrix  will  be  dictated 


by  the  factors  needing  to  be  covered  and 
evaluated.  This  potential  complexity 
precludes  inclusion  of  specific  details  and 
examples,  and  it  may  be  desirable  to  discuss 
design  in  advance  with  the  Regulatory 
Authority,  where  this  is  possible.  In  every 
case  it  is  essential  that  all  batches  are  tested 
initially  and  at  the  end  of  the  long-term 
testing. 

Mean  Kinetic  Temperature 

When  establishing  the  mean  value  of 
temperature,  the  formula  of  J.  D.  Haynes  {J 
Pharm.  Sci..  60:927-929, 1971)  can  be  used 
to  calculate  the  mean  kinetic  temperature.  It 
is  higher  than  the  arithmetic  mean 
temperature  and  takes  into  account  the 
Arrhenius  equation  from  which  Haynes 
derived  his  formula. 

New  Molecular  Entity:  New  Active  Substance 

A  substance  which  has  not  previously  been 
registered  as  a  new  drug  substance  with  the 
national  or  regional  authority  concerned. 

Pilot  Plant  Scale 

The  manufacture  of  either  drug  substance 
or  drug  product  by  a  procedure  fully 
representative  of  and  simulating  that  to  be 
applied  on  a  full  manufacturing  scale. 

For  oral  solid  dosage  forms  this  is  generally 
taken  to  be  at  a  minimum  scale  of  one  tenth 
that  of  full  production  or  100,000  tablpts  or 
capsules,  whichever  is  the  larger. 

Primary  Stabihty  Data 

Data  on  the  drug  substance  stored  in  the 
proposed  packaging  uhiIt  storage  conditions 
that  support  the  projxjsed  retest  date. 

Data  on  the  drug  product  stored  in  the 
proposed  container/closure  for  marketing 
under  storage  conditions  that  suppiort  the 
proposed  shelf  life. 

Retest  Date 

The  date  when  samples  of  the  dnig 
substance  should  be  re-examined  to  ensure 
that  material  is  still  suitable  for  use. 

Retest  Period 

The  period  of  time  during  which  the  drug 
substance  can  be  considered  to  remain 
within  the  specification  and  therefore 
acceptable  for  use  in  the  manufacture  of  a 
given  drug  product,  provided  that  it  has  been 
stored  under  the  defined  conditions:  after 
this  period,  the  batch  should  be  retested  for 
compliance  with  spwcification  and  then  used 
immediately. 

Shelf  life:  Expiration  Dating  Period 

The  time  interval  that  a  drug  product  is 
expected  to  remain  within  the  approved 
shelf-life  specification  provided  that  it  is 
stored  under  the  conditions  defined  on  the 
label  in  the  propiosed  containers  and  closure. 

Specipca  tion — Release 

The  combination  of  physical,  chemical, 
biological,  and  microbiological  test 
requirements  that  determine  that  a  drug 
product  is  suitable  for  release  at  the  time  of 
its  manufacture. 

Specification — Check/Shelf  life 

The  combination  of  physical,  chemical, 
biological  and  microbiological  test 


requirements  that  a  drug  substance  must 
meet  up  to  its  retest  date  or  a  drug  product 
must  meet  throughout  its  shelf  life. 

Storage  Conditions  Tolerances 

The  acceptable  variation  in  temperature 
and  relative  humidity  of  storage  facilities. 

The  equipment  must  be  capable  of 
controlling  temperature  to  a  range  of  ±  2  °C 
and  Relative  Humidity  to  ±  5%  RH.  The 
actual  temperatures  and  humidities  should 
be  monitored  during  stability  storage.  Short- 
term  spikes  due  to  ojjening  of  doors  of  the 
storage  facility  are  accepted  as  unavoidable. 
The  effect  of  excursions  due  to  equipment 
failure  should  be  addressed  by  the  applicant 
and  reported  if  judged  to  impact  stability 
results.  Excursions  that  exceed  these  ranges 
(i.e..  ±  2  °C  and/or  ±  5%  RH)  for  more  than 
24  hours  should  be  described  in  the  study 
report  and  their  impact  assessed. 

Stress  Testing  (Drug  Substance) 

These  studies  are  undertaken  to  elucidate 
intrinsic  stability  characteristics.  Such  testing 
is  part  of  the  development  strategy  and  is 
normally  carried  out  under  more  severe 
conditions  than  those  used  for  accelerated 
tests. 

Stress  testing  is  conducted  to  provide  data 
on  forced  decompiosition  products  and 
detajmposition  mechanisms  for  the  drug 
substance.  The  severe  conditions  that  may  be 
epcountered  during  distribution  can  be 
covered  by  stress  testing  of  definitive  batches 
of  drug  substance. 

These  studies  should  establish  the  inherent 
stability  characteristics  of  the  molecule,  such 
as  the  degradation  pathways,  and  lead  to 
Identification  of  degradation  products  and 
hence  support  the  suitability  of  the  proposed 
analytical  procedures.  The  detailed  nature  of 
the  studies  will  depend  on  the  individual 
drug  substance  anci  type  of  drug  product. 

This  testing  is  likely  to  be  carried  out  on 
a  single  batch  of  material  and  to  include  the 
effect  of  temperatures  in  10  °C  increments 
above  the  accelerated  temperature  test 
condition  (e.g.,  50  °C  60  °C.  etc.),  humidity 
where  appropriate  (e.g.,  75  percent  or 
greater),  oxidation  and  photolysis  on  the  drug 
substance  plus  its  susceptibility  to  hydrolysis 
across  a  wide  range  of  pH  values  when  in 
solution  or  suspension. 

Results  from  these  studies  will  form  an 
integral  part  of  the  information  provided  to 
regulatory  authorities. 

Light  testing  should  be  an  integral  part  of 
stress  testing.  (The  standard  conditions  for 
light  testing  are  still  under  discussion  and 
will  be  considered  in  a  further  ICH 
dcKument.) 

It  is  recognized  that  some  degradation 
pathways  can  be  complex  and  that  under 
forcing  conditions  decomposition  products 
may  be  observed  which  are  unlikely  to  be 
formed  under  accelerated  or  long-term 
testing.  This  information  may  be  useful  in 
developing  and  validating  suitable  analytical 
methods,  but  it  may  not  always  be  necessary 
to  examine  specifically  for  all  degradation 
products,  if  it  has  been  demonstrated  that  in 
practice  these  are  not  formed. 

Stress  Testing  (Drug  Product) 

Light  testing  should  be  an  integral  part  of 
stress  testing  (see  separate  Annex). 
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Special  test  conditions  for  specific 
products  (e.g.,  metered  dose  inhalations  and 
creams  and  emulsions)  may  require 
additional  stress  studies. 

Supporting  Stability  Data 

Data  other  than  primary  stability  data,  such 
as  stability  data  on  early  synthetic  route 
batches  of  drug  substance,  small  scale 
batches  of  materials,  investigational 
formulations  not  proposed  for  marketi-ng, 
related  formulations,  product  presented  in 
containers  and/or  closures  other  than  those 


proposed  for  marketing,  information 
regarding  test  results  on  containers,  and  other 
scientific  rationale  that  support  the  anal>tical 
procedures,  the  proposed  retest  period  or 
shelf  life  and  storage  conditions. 

Footnote 

This  guideline  has  been  developed  within 
the  Expert  Working  Group  (Quality)  of  the 
International  Conference  on  Harmonisation. 

Discussions  are  still  being  pursued  within 
the  Expert  Working  Group  to  define  and 
standardize  the  conditions  for  light  stability- 


testing  of  active  substances  and  dosage  forms 
and  the  requirements  for  biological/ 
biotechnological  drug  substances  and 
products.  Once  agreed,  these  conditions  will 
be  the  subject  of  a  separate  document 

Dated:  September  15. 1994. 
William  K.  Hubbard. 

Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-23380  Filed  9-21-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  171 

[Docket  No.  HM-181G;  Am«ndm«nl  No. 
171-1281 

RIN  2137-AC3« 

Infectious  Substances;  Extension  of 
Compliance  Dates 

AGENCY:  Rosearch  and  Spe<:ial  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Final  rule;  extension  of 
compliance  dates. 

SUMMARY:  RSPA  is  extending  the 
compliance  dates  for  classification, 
hazard  communication,  and  packaging 
requirements  of  the  Hazardous  Materials 
Regulatirns  applicable  to  infectious 
substances,  including  regulated  medical 
waste.  The  extension  is  intended  to 
provide  RSPA  with  time  to  evaluate  the 
need  for  changes  to  regulatory 
requi'cments  which  had  been  scheduled 
to  go  into  effect  on  October  1,  1994,  and 
to  continue  coordination  with  other 
Federal  agencies  that  have  jurisdiction 
over  infectious  substances.  The 
extension  is  responsive  to  the  concerns 
of  shippers  and  transporters  that  more 
interagency  coordination  is  needed  in 
order  to  avoid  overlapping  or 
inconsistent  Federal  requirements  for 
infectious  substances. 
DATES:  This  amendment  is  effective  on 
September  22.  1994.  However,  if  RSPA 
receives  comments  by  September  30. 
1994.  that  illustrate  that  an  extension  of 
compliance  dates  is  not  in  the  public 
interest.  RSPA  will  remove  this  final 
rule  amendment  and  propose  another 
d.ite. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit  (DHM-30),  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation.  400 
Seventh  Street.  SW.  Washington,  DC 
20590-0001.  Comments  should  identify 
the  docket  number  HM-181G)  and 
amendment  number  (171-128)  and  be 
submitted,  when  possible,  in  five 
copies.  Persons  wishing  to  receive 
confirmation  of  re<:eipt  of  their 
comments  should  include  a  self- 
addressed  stamped  postcard.  The 
Dockets  Unit  is  located  in  Room  8421  of 
the  Nassif  Building,  400  Seventh  Street 
SW,  Washington.  DC.  Office  hours  are 
8:30  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  for  public  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Fll»^en  Martin  or  Ms.  Jennifer  Antonielli. 
Office  of  Hazardous  Materials 
Standards.  Research  and  Special 


Programs  Administration.  400  Seventh 
St..  SW.,  Washington.  DC  20590-0001, 
telephone:  (202)  366-8553. 

SUPPLEMENTARY  INFORMATION:  On 

December  21.  1990.  RSPA  issued  a  flnal 
rule  under  Docket  HM-181  (55  FR 
52402)  that  comprehensively  revised  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-180)  with  resp«.1  to 
classification,  hazard  communicatiuii. 
and  packaging  requirements  of 
hazardous  materials.  In  Docket  HM-lBl, 
RSPA  adopted  standards  based  on 
United  Nations  (UN)  recommendations, 
including  replacing  the  term  ""efiologic 
agent"  with  the  term  "infectious 
substance"  and  expanding  the 
definition  to  include  additional  egents 
having  the  potential  to  cause  severe, 
disabling,  or  fatal  di.sease.  On  January  3. 

1991,  RSPA  issued  a  final  rule  under 
Docket  HM-142A  (56  FR  197).  removing 
the  previous  exception  from  regulation 
for  cultures  and  stocks  of  etiologic 
agents  (infectious  substances)  of  50 
milliliters  or  less  total  quantity  in  one 
outside  package  (the  ".50  milliliter 
exception"). 

On  December  20.  1991,  in  response  to 
a  large  number  of  petitions  for 
reconsideration.  RJSPA  published  a  final 
rule  making  editorial  and  substantive 
revisions  to  the  December  1990  final 
rule  (56  FR  66124).  In  response  to  one 
petition  for  reconsideration.  RSPA 
identified  a  subcategory  of  Division  6.2 
(infectious  substances)  materials 
described  as  "regulated  medical  waste" 
(KMW).  and  provided  packaging 
requirements  for  RMW  which  were  less 
rigorous  than  those  for  other  infectious 
substances.  Following  issuartce  of  the 
December  1991  rule.  RSPA  received 
additional  petitions  for  reconsideration 
and  numerous  comments  and  requests 
for  clarification  concerning  provisions 
applicable  to  infectious  substances  and 
RM\V.  Petitioners  were  concerned  that 
RSPA  had  not  adequately  considered 
the  costs  and  other  ramifications  of 
adopting  requirements  for  R^4W. 
Commenters  were  concerned  cnnt 
potential  overlaps  or  inconsistencies 
with  other  Federal  agencies  that  regulate 
infectious  substances.  In  partial 
response  to  the  petitions.  RSPA 
extended  the  compliance  date  for 
infectious  substances  from  Odober  1, 

1992.  to  April  1.  1993  (October  1. 1992; 
57  FR  45442).  This  extension  end  others 
which  followed  (March  3.  1993;  58  FR 
12182  and  December  20.  1993;  58  FR 
66302)  also  applied  to  the  50  milliliter 
exception  which  was  removed  under 
Docket  HM-142A. 

On  March  3.  1993.  RSPA  issued  on 
advance  notice  of  proposed  rulemaking 
(ANPRM)  and  announced  a  public 


hearing  under  Docket  HM-181G  (58  FR 
12207)  concerning  the  need  for 
additional  regulatory  changes  pertaining 
to  infectious  substances.  In  order  to 
provide  time  to  evaluate  the  oral  and 
wTitten  comments  received  in  response 
to  the  ANPRM.  RSPA  also  extended  the 
compliance  date  (58  FR  12182)  for 
provisions  applicable  to  infectious 
substances  from  April  1.  1993.  to 
January  1,  1994.  The  ANPRM  addressed 
a  number  of  complex  issues,  pertaining 
to  scope  of  regulation,  consistency  with 
regulations  of  other  agencies,  the  need 
for  revised  standards  for  non-bulk  and 
bulk  packagings.  and  defining  criteria 
for  infectious  substances  and  RMW. 
Following  issuance  of  the  ANPRM, 
RSPA  continued  its  efforts  to  gain 
information  on  other  Federal  agencies' 
regulatory  requirements,  and  hosted  and 
participated  in  a  number  of  interagency 
meetings  on  this  issue.  Federal  agencies 
that  regulate  infectious  substances 
include  the  Occupational  Safety  and 
Health  Administration  of  the 
Department  of  Labor,  the  Centers  for 
Disease  Control  (CDC)  and  the  Food  and 
Drug  Administration  of  the  Department 
of  Health  and  Human  Services,  the 
United  States  Postal  Service  and  the 
Animal  and  Plant  Health  Inspection 
Service  of  the  Department  of 
Agriculture.  On  December  20.  1993  (58 
FR  66302).  RSPA  again  extended  the 
compliance  date  for  provisions 
applicable  to  infectious  substances  from 
January  1,  1994,  to  October  1,  1994,  to 
provide  additional  time  for  resolving  the 
issues  of  concern. 

RSPA  intends  to  issue  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
near  future.  The  NPRM  will  address 
those  issues  concerning  infectious 
substances  and  RMW  that  must  be 
addressed  in  the  near  term  to  ensure  the 
safe  transportation  of  these  materials. 
The  NPRM  also  will  outline  RSPA's 
intent  to  make  a  longer-term  effort  to 
harmonize  requirements  of  the  HMR 
with  international  regulations  and  with 
the  regulations  of  the  other  Federal 
agencies,  and  identify  and  address  gaps 
in  regulation  that  may  adversely  impact 
transportation  safety. 

Based  on  the  merits  of  comments  and 
petitions.  RSPA  believes  there  may  be 
undue  adverse  impacts  if  regulatory 
provisions  for  infectious  substances  go 
into  effect  on  October  1.  1994  without 
change.  Therefore,  in  this  document. 
RSPA  is  revising  49  CFR  171.14(b)  to 
extend  the  compliance  dates.  For 
regulatory  requirements  for  RMW  and 
ior  materials  infectious  to  animals  only, 
the  c»mpliance  date  is  extended  from 
Ociober  1.  1994.  to  October  1.  1995. 
This  time  period  should  be  adequate  for 
RSPA  to  publish  the  NPRM.  evaluate 


comments  received  in  response  to  the 
NPRM.  and  make  any  necessary  changes 
to  the  HMR  based  on  the  merits  of  those 
comments.  Without  an  extension  of  this 
compliance  date,  shippers  and 
transporters  of  these  materials  would 
have  to  comply  with  regulations  that  are 
likely  to  be  changed  in  the  near  future 
and.  thereby,  incur  unnecessary  costs. 
For  other  infectious  sub<;tances.  i.e., 
for  cultures  and  stocks  of  substances 
infectious  to  humans,  the  compliance 
date  is  extended  from  October  1.  1994. 
to  January  1, 1995.  The  requirements  for 
these  materials  generally  were  not  at 
issue  in  comments  or  petitions  to  the 
December  1991  final  rule.  The  principal 
impacts  of  the  January  1.  1995 
compliance  date  will  be  a  nomenclature 
change  from  the  old  "etiologic  agent" 
hazard  class  to  the  new  "Division  6.2" 
classification,  elimination  of  the  50 
milliliter  exception  for  cultures  and 
stocks,  and  expansion  of  the  definition 
of  infectious  substances  to  cover 
substances,  such  as  the  human 
immunodeficiency  virus  (HIV)  and 
Lyme  disease,  which  are  not  listed  in 
the  CDC  regulations  (42  CFR  72.3).  The 
removal  of  the  50  milliliter  exception 
and  expansion  of  the  definition  of 
infectious  substances  originally  were  to 
have  occurred  on  February  19,  1991 
(Docket  HM-142A;  January  3,  1991;  56 
FR  197J.  RSPA  believes  it  is  necessary 
to  implement  these  requirements  as 
quickly  as  possible  to  ensure  public 
safety  and  end  confusion  as  to  the  .status 
of  materials  that  were  not  regulated 
prior  to  1990. 

During  the  transition  periods 
provided  in  §  171.14.  a  person  may 
comply  with  either  the  applicable  "old" 
requirements  of  the  HMR  (i.e..  those 
which  were  in  effect  on  September  30. 
1991),  or  the  current  requirements 
adopted  under  HM-181.  If  a  material  is 
an  etiologic  agent  under  the  old 
regulations  and  does  not  meet  any  of  the 
old  exceptions,  it  must  conform  to 
either  the  old  requirements  (i.e.,  must  be 
described,  labeled  and  packaged  as  an 
"etiologic  agent")  or  the  current 
requirements  of  the  HMR  for  "infectious 
substances."  (Note  that  Section 
171.14(c)(3)  provides  for  limited 
intermixing  of  old  and  new 
requirements). 

RSPA  is  issuing  this  extension  of  the 
compliance  dates  without  prior  notice 
and  comments  because  we  view  this  as 
a  noncontroversial  and  necessary 
amendment  and  do  not  anticipate  any 
adverse  comments.  However,  if  RSPA 
receives  comments  by  September  30, 
1994.  that  illustrate  that  an  extension  of 
the  compliance  dates  is  not  in  the 
public  interest,  RSPA  will  remove  this 
final  rule  and  propose  another  date.  If 


no  such  comments  are  received,  RSPA 
will  publish  a  document  in  the  Federal 
Register  confirming  the  compliance 
dates. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
Although  the  underlying  rule  was 
significant  under  the  Regulatory  Policies 
and  Procedures  of  the  Department  of 
Transportation  (44  FR  11034),  this 
action  is  not  significant  because  it  does 
not  impose  additional  requirements  and 
has  the  effect  of  extending  compliance 
dates.  A  regulatory  evaluation  for  the 
December  20,  1991  final  rule  is  available 
for  review  in  the  docket. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  material 
that  cover  certain  subjects  and  are  not 
substantively  the  same  as  Federal 
requirements.  49  U.S.C.  5125(b)(1). 
These  subjects  are: 

(A)  The  designation,  description,  and 
classification  of  hazardous  material; 

(B)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material; 

(C)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  contents,  and 
placement  of  those  documents; 

(D)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(E)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  final  rule  concerns  classification, 
packaging,  labeling,  and  marking  of 
hazardous  material.  Therefore,  this  final 
rule  preempts  State,  local,  or  Indian 
tribe  requirements  that  are  not 
substantively  the  same  as  Federal 
requirements  on  these  subjects. 

Section  5125(b)(2)  of  title  49  U.S.C. 
provides  that  when  DOT  issues  a 
regulation  concerning  any  of  the 
covered  subjects,  after  November  1990. 
DOT  must  determine  and  publish  in  the 
Federal  Register  the  effective  date  of 


Federal  preemption.  That  effective  date 
may  not  be  earlier  than  the  90th  day 
following  the  date  of  issuance  of  the 
final  rule  and  no  later  than  two  years 
after  the  date  of  issuance.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  of  this  final  rule 
will  be  April  3,  1995.  Because  RSPA 
lacks  discretion  in  this  area,  preparation 
of  a  federalism  assessment  is  not 
warranted. 

Regulatory  Flexibility  Act 

This  rule  affects  shippers  and  carriers 
of  infectious  substances  and  regulated 
medical  waste,  some  of  whom  mav  be 
small  entities.  The  effect  of  the  rule  is 
to  provide  regulatory  relief  *n  these 
entities.  Therefore.  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  amendment  does  not  impose 
information  collection  or  recordkeeping 
requirements. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  m.aterials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing.  49 
CFR  Part  171  is  amended  as  set  forth 
below: 

PART  171-OENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  Part  171 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  5101—5127;  49  CFR 
1.53. 

2.  In  §  171.14.  paragraph  (b)(6)(iii)  is 
removed,  paragraphs  (b)(6)  and  (b)(7) 
are  redesignated  as  paragraphs  (b)(5) 
and  (b)(8),  respectively,  and  new 
paragraphs  (b)(6)  and  '(b)(7)  are  added  to 
read  as  follows: 

§  171.14    Transitional  provisions  for 
implementing  requirements  based  on  the 
UN  Recommendations. 

*         *         »         *         * 

(b)*    *   * 

(6)  January'  1.  1995.  On  January  1, 
1995,  all  applicable  regulatory 
requirements,  including  those 
pertaining  to  classification  (see 
§173.134  of  this  subchapter),  hazard 
communication,  and  packaging,  are 
effective  for  Division  6.2  materials 
(infectious  substances)  other  than 
regulated  medical  waste  and  infectious 
substances  affecting  animals  only. 

(7)  October  1.  1995.  On  October  1. 
1995.  all  applicable  regulatory 
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Agricultural  Marketing  Service 

See  Packers  and  Stockyards  Administration 

RULES 

Milk  marketing  orders: 

Southwest  Plains.  48786-48787 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in 

Florida,  48780-48783 
Potatoes  (Irish)  grown  in — 

California  and  Oregon,  48783—18784 

Colorado,  48785^8786 

Agriculture  Department 

See  Agricultural  Marketing  Ser\ice 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Cooperative  State  Research  Service 

See  Federal  Crop  Insurance  Corporation 

See  Packers  and  Stockyards  Administration 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Fire  ant,  imported,  48777-48780 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Outdoor  Systems,  Inc.,  48901-48908 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 

People  Who  Are 
See  Coniiuittee  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 

Coast  Guard 

PROPOSED  RULES 
Tank  vessels: 
Foreign  tank  vessels;  licensing,  certification,  manning, 
training,  qualifications,  and  watchkeeping  standards; 
meeting,  48845^8846 
NOTICES 
Meetings: 
Chemical  Transportation  Advisory  Committee,  48929- 
48930 
Vessel  documentation  activity  centralization; 

implementation  plan  availability  and  meetings,  48930 

Commerce  Department 

.bee  Economic  Development  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  48862—48864 


Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Mauritius,  48861-48862 
Pakistan.  48861 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Price  support  levels — 
Shorn  wool,  wool  on  unshorn  lambs,  and  mohair, 
48787-48789 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  48940 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Portable  electric  heaters;  safety  standard  development; 
petition,  48838-48839 

Cooperative  State  Research  Service 

PROPOSED  RULES 

Food  and  agricultural  sciences  national  needs  graduate 

fellowship  grants  program;  administrative  provisions, 

48978-48985 

Customs  Service 

NOTICES 

Generalized  Svstem  of  Preferences;  expiration  procedures, 
48937^8938 

Defense  Department 

See  Engineers  Corps 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Applied  Science  Labs,  48908 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Dyna  Turn  of  Oklahoma,  Inc.,  et  al.,  48849—48850 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Aileen's,  Inc..  48910  ' 

Banister  Shoe  Co.,  48910 
Bull  HN  Information  Systems,  Inc.,  48910 
Dresser  Industries,  48910-^8911 
Eddie  Haggar  Ltd.,  Inc.,  48911 
First  Inertia  Switch,  48911 
Genicom  Corp.,  48911 
Halliburton  Energy  Services  Group,  48911 
Highland  Yam  Mills  et  al.,  48912 
Martin  Marietta,  Aerospace  Division,  48912—48913 
Normandy  Manufacturing  Co.,  Inc.,  48913 
Occidental  Chemical  Corp.  et  al..  48913—48914 


Prittled  on  recycled  paper  containing  100*  post  consumer  waste 
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Washington  Energy  Resources  Co..  48914 
Meetings: 

Job  Training  Partnership  Act  Native  American 
Employment  and  Training  Council,  48914 
NAFTA  transitional  adjustment  assistance: 

F.C.I..  48914 

Philips  Lighting  Co..  48914^8915 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisigns. 

48909-48910 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  OfTice 
See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
See  Southwestern  Power  Administration 
See  Western  Area  Power  Administration 
NOTICES 
Meetings: 
Human  Radiation  Experiments  Advisory  Committee. 
48865 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  industrial  competitiveness  through  energy. 

environment,  and  economics  program.  48864— i8865 
Windows  and  window  systems;  energy  efficiency  rating; 
certification  and  labeling.  48865-48870 

Energy  Research  Office 

NOTICES 

Meetings: 
Basic  Energy  Sciences  Advisory  Committee.  48870 
High  Energy  Physics  Advisory  Panel.  48870 

Engineers  Corps 

PULES 

Danger  zones  and  restricted  areas: 
Key  West  Harbor.  FL.  48801-48802 

Environmental  Protection  Agency 

RULES 

Clean  Air  Act: 

State  operating  permits  programs — 
Wyoming.  48802-48805 
PROPOSED  RULES 

Air  quahty  implementation  plans;  approval  and 
promulgation;  various  Stales: 
Illinois.  48839-^8845 
Clean  Air  Act: 

State  operating  permits  programs — 
Wyoming.  48845 
NOTICES 

Environmental  statements;  availability,  etc.: 
Agency  statements — 

Comment  availabilitv.  48877 
Weekly  receipts.  48877^0878 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  industrial  competitiveness  through  energy. 

environment,  and  economics  program.  48864-48865 
Organization,  functions,  and  authority  delegations: 

Headquarters  Public  hiformation  Visitor  Center;  hours  of 
operation.  48876 


Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Nalco  Fuel  Tech.  48876--i8877 
Pesticide  registration,  cancellation,  etc.: 

Gardens  Alive  Inc.,  48878-48879 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Odessa  Drum  Site,  TX,  48879-48880 

Export  Administration  Bureau 

NOTICES 
Meetings: 
Electronics  Technical  Advisory  Committee,  48850 

Export-Import  Bank 

NOTICES 
Meetings: 

Advisory  Committee,  48880 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bell,  48794-48796 
Airworthiness  standards: 
Special  conditions — 

Eurocopter  Deutschland  model  MBB-BK  117  C-1 
helicopter,  48792-48794 
NOTICES 
Exemption  petitions;  siunmary  and  disposition.  48930- 

48931 
Passenger  facility  charges;  applications,  etc.: 
Friedman  Memorial  Airport.  ID.  48931-48932 

Federal  Communications  Commission 

RULES 

Common  carrier  ser\'ices: 

Name  and  address  billing;  tariff  requirements.  48826 
Radio  stations;  table  of  assignments: 

Arkansas  et  al  .  48826 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Cahfomia,  48846-48847 

Federal  Crop  Insurance  Corporation 

PROPOSED  RULES 
Crop  insurance  regulations: 
Sunflower  seed.  48827-48832 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Financial  institutions  in  receivership;  insufficiency  of 
assets  to  satisfy  all  claims;  determinations.  48880 

Mpotines:  Sunshine  Act.  48940-48941 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearing'^  lifterminations.  etc.: 

Alabama-Tennessee  Natural  Gas  Co..  4887048871 

Algonquin  Gas  Transmission  Co..  48871 

Panhandle  Eastern  Pipe  Line  Co..  48871 

Questar  Pipeline  Co..  48871-48872 

Southwest  Gas  Storage  Co.,  48872 

Texas  Eastern  Transmission  Corp.,  48872 

Federal  Railroad  Administration 
NOTICES 

Innovative  infrastructure  financing  initiative  projects  and 
Intermodal  Surface  Transportation  Efficiency  Act 
modifications;  assistance  requests,  48932 


Federal  Reserve  System 

RULES 

Availability  of  hinds  and  collection  of  checks  (Regulation 
CC): 

Technical  corrections.  48789—48790 
NOTICES 

Meetings;  Sunshine  Act,  48941 
Applications,  hearings,  determinations,  etc.: 

Fifth  Third  Bancorp  et  al..  48880-48881 

Norwest  Corp.,  48881 

Principal  National  Bancorp,  Inc..  et  al  .  48881-48882 

Q  Bancorp,  Inc  ;  correction.  48882 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 
Comparability  ranges — 

Storage-type  water  heaters,  etc.,  48796—48798 
Automotive  fuel  ratings,  certification,  and  posting;  CFR 

correction,  48798 
NOTICES 

Prohibited  trade  practices: 
American  Association  of  Language  Specialists,  48882 
American  Society  of  Interpreters,  48882—48883 
Columbia/HC\  Healthcare  Corp.,  48883-48889 
Good  Samaritan  Regional  Medical  Center  medical  staff, 

48889-48892 
Hyde  Athletic  Industries,  Inc.,  48892-48894 
Kiwi  Brands  Inc.  et  al..  48894 

Fish  and  Wildlife  Service 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans- 
Little  Colorado  spinedace,  48899-48900 

Food  and  Drug  Administration 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Biologies  Evaluation  and  Research  Center,  Document 

Control  Center  relocation;  biologies  submissions; 

temporarv  deferment  termination,  48895 

Foreign-Trade  Zones  Boa-^d 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Mjuyland 
Rotorex  Co.,  Inc.;  rotary  compressor  manufacturing 
plant,  48850 
Texas,  48850-48851 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

Sec  Health  Care  Financing  Administration 

Health  Care  Financing  Administration 

RULES 

Medicaid  programs: 
Application  outstation  intake  locations;  cnrtain  low- 
income  pregnant  women,  infants,  and  children  under 
age  19,48805-48811 
Outpatient  drug  claims;  drug  use  review  program  and 
electronic  claims  management  system.  48811—48825 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  48895-48896 


Housing  and  Urban  Development  Deparunenl 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property.  48896—48897 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Determinations,  specific  (temporary)  situations;  CFR 
correction.  48799—48801 
NOTICES 
Meetings: 

Art  Advisory.  Panel.  48938 

International  Trade  Administration 

NOTICES 
Antidumping: 
Large  power  transformers  from — 
Italy,  48851-48853 
Countervailing  duties: 
Carbon  steel  butt-weld  pipe  fittings  from — 
Thailand,  48853 
Applications,  hearings,  determinations,  etc.: 
Environmental  Protection  Agency  et  al  ,  48853 
University  of  Texas  Health  Science  Center  et  al..  48853- 
48854 

Interstate  Commerce  Commission 

NOTICES 
Rail  carriers: 

Cost  recovery  procedures — 
Adjustment  factor,  48900 
Railroad  operation,  acquisition,  construction,  etc.: 

May,  Steven  C,  48901 

Luzerne  &  Susquehanna  Railway  Co.,  48900-48901 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

Lal>or  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Motor  vehicle  use  restrictions: 

Colorado.  48897-48898 
ReaFtv  actions;  sales,  leases,  etc  . 

Oregon,  48898-48899 
Resource  management  plans,  etc.; 

Safford  District,  AZ.  48899 

Martin  Luther  King,  Jr.  Federal  Holiday  Commission 

NOTICES 
Meetings.  48915 

National  Aeronautics  and  Space  Administration 

NOTICES 
Meetings: 
Advisory  Council  task  forces,  48915 
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National  Crsxlit  Union  ftdmi'itstrHtion 

RULES 

Credit  unions: 

Mergers  or  conversions  of  federally-insured  crodii  unions: 
agency  approval.  48790-48792 
PROPOSED  RULES 
Ciredit  unions: 
Corporate  credit  unions  and  cnnlit  union  trade 
associations,  relationship;  conflict  of  interest 
reduction.  4«8:<2-»88:<« 

National  Highway  Traffic  Safety  AdministraUon 

NOTICES 

Meetings: 
Motor  Vehicle  Safety  Research  Advisory  Committee. 
48932-48933 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetmgs: 

Malcolm  Baldrige  National  Quality  Awards- 
Panel  of  Judges.  48854 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Atlantic  shark  and  tuna.  48847-48848 
NOTICES 

C:oastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 

Mobil  Exploration  &  Producing  Southeast.  Inc..  48854- 
48855 
Endangered  and  threatened  species: 
Mid-Columbia  River  summer  chinook  salmon,  48855- 
48860 

National  Science  Foundation 

NOTICES 

Antart:tic  Conservation  Act  of  1978;  permit  applications, 
etc..  48915-48916 

Nuclear  Regulatory  Commission 

RULES 

Gaseous  diffusion  plants;  certiTication.  48944— 4897b 

NOTICES 

Applications,  hearings,  detenninations.  etc.: 

Cleveland  Electric  Illuminating  Co.  et  al.,  48917 

Common v\ealth  Edison  Co..  48917-*8920 

Northeast  Nuclear  Energy  Co..  48920 

Occupational  Safety  and  Health  Administration 

NOTICES 
Meetings: 
Construction  Safety  and  Health  Advisory  Committee. 
48915 

Packers  and  Stockyards  Administration 

NOTICES 

Stockyards;  posting  and  deposting: 
Stanley  Brothers  Livest(x:k.  Inc..  LA.  et  al..  48849 

Personnel  Management  Office 

RULES 

Pulitical  aciivities  of  Federal  employees;  1993  Hatch  Act 
Reform  Amendments.  48765-48777 


Postal  Service 

NOTICES 

Meetings;  Sunshine  Act.  48941 

Public  HeaU'i  Service 

Set;  Food  ana  Drug  Administration 

Securities  and  Exchange  Commission 

RULES 
Siecurities: 
Investment  company  registration  statements;  post- 
effective  amendments 
Corretiion,  48798-18799 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  48920 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers.  Inc..  48920- 
48922 
Applications,  hearings,  detenninations.  etc.: 
American  Franklin  Life  Insurance  Cm.  et  al..  48922-48923 
Fraiiklin  Cold  Fund  et  al..  48923^8924 
Public  utility  holding  company  Fdings.  48924-48928 

Small  Business  Admm  str.ition 

NOTICES 

Meetmgs;  district  and  regional  advisory  councils: 

Vermont.  48928 
Organization,  functions,  and  authority  delegations: 

Inspector  General:  order  of  succession.  48928 

Southwestern  Power  Administration 

NOTICES 

Power  rates: 

Robert  D.  Willis  Hydropower  Project.  TX.  48872-48874 
Sam  Rayburn  Dam  Project.  TX.  48874-48875 

Textile  Agreements  Implementation  Committee 

Sep  Comiiutltfe  for  the  Implementation  of  Textile 
Agreements 

Transportation  Dep^irtment 

See  C(»ast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 

Agreements  filed;  weekly  receipts.  48928 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
48928-^8929 

Meetings: 
Rail  safety  summit.  48929 

Treasury  Department 

See  Customs  Ser\  ice 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  coUertion  activities  under  OMB 
review,  48933-48937 

Veterans  Affairs  Depa't- e'  t 
NOTICES 

'  Committees;  establishment,  renewal,  termination,  etc.: 
Education  Advisory  Committee.  48938 
Structural  Safety  of  Veterans  Affairs  Department 
Facilities  Advisory  Committee.  48938 


Meetings: 
Geriaticsand  Gerontology  Advisory  Committee,  48938 
Voluntary  Service  National  Advisory  Committee,  48938- 
48939 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Washoe  Project,  CA,  48875-48876 


Part  III 

Department  of  Agriculture.  Cooperative  State  Research 
Service,  48978-48985 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 

Part  II 

Nuclear  Regulatory  Commission,  48944-48976 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920, 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


Rules  and  Regulations 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


5  CFR 

734 48765 

7  CFR 

301 ~ 48777 

905 48780 

947 48783 

948 48785 

1106 „ 48786 

1468 48787 

Proposed  RuIm: 

457 48827 

3402 48978 

10  CFR 

19 „ 48944 

20 48944 

21 ^ 48944 

26 48944 

51 48944 

70 48944 

71 48944 

73 48944 

74 48944 

76 - 48944 

95 48944 

12  CFR 

229 48789 

708a 48790 

Proposed  Rul«s: 

704 48832 

14  CFR 

29 48792 

39 48794 

16  CFR 

305 48796 

306 48798 

PropoMd  RuHe; 

Ch.  II 48838 

17  CFR 

200 48798 

2oO 48798 

239 48798 

270 48798 

274 48798 

26  CFR 

1 48799 

33  CFR 

334 48801 

40  CFR 

70 48802 

Propoied  RuKe ; 

52 48839 

70 48845 

42  CFR 

435 48805 

436 48805 

456 48811 

46  CFR 
Proposed  Rules: 

30 48845 
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61 48825 

64 48826 

69 48826 

73 48826 

Proposed  Rules: 

73 48846 

50  CFR 

Proposed  Rules: 

285 48847 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legaJ  effect,  most  of  wvhich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Supenntendent  ot  Docunents.  Prces  of 
r>ew  t)oos  are  listed  m  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

RIN  3206-AG07 

5  CFR  Pan  734 

Political  Activities  of  Federal 
Employees 

AGENCY:  Office  of  Personnel 

NUnagement. 

ACTION:  Interim  regulations  with  request 

for  comments. 

SUMMARY:  The  Office  of  Personnel 
Maiiiigement  (OPM)  is  issuing  interim 
regulations  regarding  the  political 
activities  of  Federal  employees.  On 
Octol)er  6, 1993.  the  President  signed 
the  Hatch  Act  Reform  Amendments  of 
1993.  The  Amendments  became 
effective  on  February  3,  1994,  and  OPM 
has  the  authority  to  issue  regulations 
under  the  Amendments.  The  interim 
regulations  will  inform  Federal 
employees  of  the  political  activities 
which  generally  are  permitted  and 
prohibited  under  the  Amendments. 
Federal  employees  also  should  refer  to    ■ 
OPM's  interim  regulations  at  part  733, 
published  in  the  Federal  Register  in  the 
February  22,  1994  edition,  regarding 
permitted  and  prohibited  political 
activities  connected  with  local  elections 
in  the  designated  communities. 
DATES:  Effective  Date:  September  23, 
1994. 

Comments  must  be  received  on  or 
before  November  22,  1994. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Lorraine  Lewis.  General 
Counsel.  Room  7355,  United  States 
Office  of  Personnel  Management.  1900  E 
Street  NW.,  Washington.  IDC  20415. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo- 
Ann  Chabot  or  Karen  D.  Kline  at  (202) 
606-1700 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  553(b)(3)  of  title  5.  United 
States  Code,  the  Director  finds  that  good 
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cause  exits  for  waiving  the  general 
notice  of  proposed  rulemaking.  The 
notice  is  being  waived  because,  in  view 
of  the  statutory  penalties  which  result 
from  violations  of  the  Amendments' 
prohibitions,  it  is  crucial  for  employees 
who  are  covered  under  the 
Amendments  to  know  about  the 
political  activities  which  the 
Amendments  permit  and  prohibit. 

While  these  regulations  were  being 
wTitten,  OPM  received  several 
suggestions  from  individuals,  several 
Federal  labor  organizations,  and  many 
Federal  agencies  on  issues  that  might  be 
addressed  through  the  regulations. 
Many  of  the  comments  and  suggestions 
concerned  similar  or  identical  issues, 
and  these  issues  have  been  addressed  in 
the  regulations.  Issues  which  could  not 
be  addressed  in  the  regulations  are 
discussed  in  this  summary. 

Part  734  is  divided  into  several 
subparts  for  purposes  of  clarity.  Subpart 
A — Ceneral  Provisions  includes 
definitions  as  well  as  jurisdictional  and 
reporting  provisions. 

Section  734.101  in  subpart  A  defines 
the  terms  which  are  most  frequently 
used  in  OPM's  political  activity 
regulations.  The  definitions  of  employee 
and  partisan  political  office  in  §  734.101 
track  the  statutory  definitions  of  these 
terms. 

The  Amendments  indirectly  define 
the  terms  "Federal  labor  organization" 
and  "multicandidate  political 
committee"  by  referring  to  other 
statutory  provisions  which  provide  a 
detailed  definition  of  these  terms. 
Section  734.101  similarly  defines  these 
terms  by  incorporating  the  statutory 
references  cited  in  the  Amendments. 
Because  of  the  complex  structural 
organizations  of  the  various  agencies 
and  instrumentalities  of  the  United 
States  and  District  of  Columbia 
Government  it  would  be  difficult  to 
adopt  a  comprehensive  definition  of 
"employing  office."  Therefore, 
§  734.101  specifies  that  the  head  of  each 
agency  or  instrumentality  shall 
determine  the  appropriate  employing 
offices  within  it  and  provide  notice  to 
employees  through  internal  agency 
notice  procedures.  Identification  of  such 
employing  offices  is  distinct  from,  and 
need  not  coincide  writh,  those 
established  for  any  other  purpose. 

The  definition  of  "Federal  employee 
organization"  is  in  conformance  with 
the  definition  of  "Federal  employee 


organization"  in  Executive  Order  10988. 
January  17,  1962  which  was  revoked  by 
Executive  Order  11491  and  reflects  that 
this  term  refers  to  nonprofit  associations 
or  organizations  which  are  composed  of 
Federal  employees.  The  Amendments 
specifically  tie  the  concept  of  Federal 
labor  organization  to  the  definition  of 
labor  organization  in  5  U.S.C. 
7103(a)(4).  Because  employees  of  the 
District  of  Columbia  are  not  Federal 
employees,  and  their  labor  organizations 
are  not  covered  under  5  U.S.C.  Chapter 
71,  the  definitions  of  the  terms  "Federal 
labor  organizations"  and  "Federal 
employee  organization"  do  not  include 
such  organizations  comprised  of 
employees  of  the  District  of  Columbia. 

Several  Federal  labor  organizations 
and  one  agency  raised  the  issue  of  what 
constitutes  a  "political  contribution" 
commenting  that  the  Amendments  not 
only  allow  Federal  employees  to 
volunteer  their  services  to  campaigns, 
but  also  allow  Federal  employees  to 
direct  and  solicit  other  volunteers.  In 
their  view,  this  comports  with  the 
fundamental  purpose  of  the 
Amendments.  These  commentators  felt 
that  volunteer  services  under  the 
Amendments  should  be  treated  the 
same  as  under  Federal  election  law — 
i.e.,  they  are  not  considered  "political 
contributions."  In  a  letter  dated 
September  7,  1994,  Senator  John  Glenn 
and  Representative  William  L.  Clay,  the 
Chairmen  of  the  respective  committees 
of  jurisdiction,  opined  that  "as  the 
sponsors  and  managers  of  this 
legislation  in  the  House  and  Senate, 
Iwe]  never  intended  that  routine 
campaign  volunteer  activities  should  be 
treated  as  political  contributions." 

Clearly  this  is  an  issue  that  goes  to  the 
heart  of  the  Amendments.  The  explicit 
purpose  of  the  Amendments  is  to 
"provide  for  Federal  civilian  employees 
to  participate  voluntarily,  as  private 
citizens,  in  the  polftical  processes  of  the 
Nation  and  to  protect  such  employees 
and  the  General  citizenry  from  improper 
political  solicitations."  S.  Rep.  No.  57, 
103  Cong.,  1st  Sess.,  at  1  (1993).  In 
particular,  the  Amendments  allow  a 
Federal  employee  to  manage  a 
campaign.  The  issue  raised  by  these 
commentators  is  whether  the  allowable 
poHtical  activities  encompass  Federal 
employees  directing  and  soliciting 
volunteer  services.  The  commentators 
argue  that  to  conclude  in  the  negative 
would  be  contrary  to  the  purpose  of  the 
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Amendments.  One  commentator  noted. 
"(Ijnterpreting  the  term  'personal 
services'  to  include  the  activities  of 
these  sorts  of  campaign  volunteers 
would  seriously  undermine 
Congressional  intent  to  allow  Federal 
employees  greater  freedom  to 
participate  in  the  political  process.  In 
fact,  that  interpretation  could  entirely 
negate  certain  rights  the  Act  explicitly 
grants.  Thus,  for  example,  the  Act 
generally  authorized  Federal  employees 
to  'take  an  active  part  in  political 
management  or  in  political  campaigns." 
An  individual  could  not.  as  a  practical 
matter,  manage  a  campaign  if  he  or  she 
were  precluded  from  soliciting, 
accepting,  or  even  receiving,  the  help  of 
volunteers."  Another  commentator 
stated  that  prohibiting  solicitation  of 
volunteer  services  "not  only  thwarts  the 
intent  of  Hatch  Act  Reform,  it  would 
clearly  render  (the  Act)  internally 
inconsistent."  Finally.  Chairmen  Glenn 
and  Clay  provided.  "It  was.  and 
remains,  our  intention  that  the  term 
'political  contribution"  be  defined  in  a 
manner  that  does  not  render 
meaningless  the  language  of  the  Act 
intended  to  protect  the  ability  of  Federal 
employees  to  take  an  active  part  in 
political  management  or  in  political 
campaigns." 

In  light  of  the  absence  of  a  conference 
report,  the  interpretation  espoused  by 
Chairmen  Glenn  and  Clay  is  logical  and 
deserving  of  deference.  In  order  to 
implement  the  intent  of  the 
Amendments  to  allow  Federal 
employees  to  participate  actively  in 
political  management  and  campaigns, 
the  definition  of  "political  contribution" 
in  §  734.101  tracks  the  statutory 
definition  of  this  term,  with  one 
significant  addition.  The  regulations 
specify  that  individualized 
uncompensated  volunteer  services  are 
not  a  "thing  of  value"  and  are  excluded 
from  the  definition  of  "political 
contribution."  This  exclusion  of 
individualized  uncompensated 
volunteer  services  from  the  definition  of 
■political  contribution""  directly 
parallels  the  definition  of 
"contribution""  foun(^in  the  Federal 
Election  Campaign  Act.  2  U  S  C.  431 

Under  this  definition,  the  "personal 
services"  which  are  included  in  the 
definition  of  "political  contribution"  are 
those  paid  or  unpaid  services  of  a 
business  or  corporation.  The 
Amendments"  distinction  of 
individualized  uncompensated 
volunteer  services  from  services 
provided  by  a  business  or  corporation, 
thus,  mirrors  the  distinction  contained 
in  the  Federal  Election  Campaign  law. 

By  excluding  individualized 
volunteer  services  from  the  definition  of 


"political  contribution."  the  regulations 
allow  Federal  employees  to  sohcit. 
accept,  and  receive  individualized 
volunteer  services  as  well  as  direct  or 
supervise  those  volunteers.  This 
definition  allows  the  Amendments" 
inclusion  of  personal  services,  paid  or 
unpaid,  to  be  read  in  the  context  of  the 
explicitly  permissible  activities. 

Althougn  Federal  employees  are 
allowed  to  solicit,  accept,  and  receive 
individualized  uncompensated 
volunteer  ser\'ices.  the  regulations 
prohibit  Federal  employees  from 
soliciting,  accepting,  or  receiving  such 
services  from  subordinates.  Further 
solicitation,  acceptance,  or  receipt  of 
such  services  must  comply  with  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  in  5 
CFR  part  2635.  as  well  as  any  other 
directives  that  may  apply,  eg  .  the 
Federal  Property  Management 
Regulations  in  41  CFR  chapter  101. 

In  connection  with  political 
contributions,  section  734.101  also 
defines  the  terms  "accept"  and 
"receive."  These  definitions  cover  only 
the  acts  of  accepting  or  receiving 
something  from  a  person  officially  on 
behalf  of  a  candidate,  campaign,  a 
political  party,  or  a  partisan  political 
group.  Ministerial  activities  which 
precede  or  follow  the  official  acceptance 
and  receipt,  such  as  handling, 
disbursing,  or  accounting  for 
contributions  are  not  covered  under  the 
definitions  of  "accept"  and  "receive."" 
The  Amendments  specifically  prohibit 
covered  employees  from  "knowingly" 
soliciting  political  contributions.  Thus. 
§  734.101  of  the  interim  regulations  also 
defines  "solicit"'  as  expressly  requesting 
of  another  person  that  he  or  she 
contribute  something  to  a  candidate,  a 
campaign,  a  political  party,  or  partisan 
political  group. 

Section  734.101  defines  the  term  "on 
duty"  because  the  concept  is  central  to 
the  political  activity  prohibition  for 
most  employees.  The  definition 
provides  that  an  employee  is  on  duty 
when  in  a  pay  status  (i.e..  when 
receiving  pay  for  hours  of  duty)  or  when 
representing  the  United  States 
Government  or  District  of  Columbia 
Government  in  an  official  capacity.  The 
definition  provides  that  for  the  purposes 
of  this  part,  an  employee  is  not 
considered  to  be  in  a  pay  status  when 
in  a  paid  leave  status,  using 
compensatory  time  off.  using  credit 
hours  earned  in  an  alternative  work 
schedule,  using  time  off  granted  as  an 
incentive  award,  or  excused  absence 
because  the  employee  is  free  to  spend 
the  time  off  as  he  or  she  chooses. 
Similarly,  an  employee  receiving 
premium  pay  for  standby  duty  is 


considered  to  be  in  a  pay  status  for 
those  hours,  while  an  employee  in  an 
unpaid,  on-call  status  is  not  in  a  pay 
status.  Further,  when  an  employee  i 

performs  work  that  is  recognized  as  I 

overtime  work  under  title  5  of  the  j 

United  States  Code,  the  Fair  Labor  | 

Standards  Act.  or  similar  statute,  the  j 
employee  is  considered  to  be  in  a  pay  j 
status,  even  if  under  some  i 

circumstances  the  employee  is  1 

prevented  from  receiving  pay  or  ' 

compensatory  time  off  for  that  work 
(e.g..  due  to  the  biweekly  pay  limitation 
under  5  U.S.C.  5547). 

The  definition  provides  a  second 
criterion  in  order  to  accommodate  those 
employees  who  are  not  in  a  leave 
system.  For  purposes  of  this  part, 
employees  who  are  not  covered  by  a 
leave  system  are  considered  to  be  on 
duty  when  they  are  representing  the 
United  States  Government  or  District  of 
Columbia  Government  in  an  official 
capacity. 

Several  parties  have  inquired  as  to 
whether  an  employee  is  on  duty  when 
in  a  leave  without  pay  status.  Since  an 
employee  is  not  in  a  pay  status  on  leave 
without  pay.  he  or  she  is  not  on  duty. 
Other  parties  have  asked  about  retention 
of  life,  health,  and  retirement  benefits 
on  leave  without  pay.  OPM  regulations 
concerning  leave,  pay.  and  retirement 
govern  these  issues. 

One  agency  asked  about  the 
possibility  of  granting  excused  absence 
(currently  described  in  subchapter  11  of 
Federal  Personnel  Manual  Chapter  630 
and  colloquially  referred  to  as 
"administrative  leave")  for  purposes  of 
engaging  in  political  activities  or 
political  management.  OPM  believes 
that  an  agency's  granting  such  excused 
absence  for  the  purposes  of  engaging  in 
pohtical  activities  or  political 
management  is  not  appropriate. 

Section  734.102(a)  reflects  that  the 
United  States  Office  of  Special  Counsel 
is  authorized  to  investigate  and 
prosecute  alleged  violations  of  the 
Amendments,  and  issue  advisory 
opinions  regarding  permitted  and 
prohibited  political  activities.  It  also 
provides  the  address  and  telephone 
numbers  of  that  Federal  agency  for 
employees  who  seek  advisory  opinions. 
Section  734.102(b)  reflects  that  the 
United  States  Merit  Systems  Protection 
Board  determines  when  a  violation  of 
the  Amendments  has  occurred,  and 
describes  the  penalties  for  a  violation. 
Section  734.102(c)  reflects  that  the 
Office  of  Personnel  Management  is 
authorized  to  issue  regulations 
concerning  the  political  activities  which 
the  Amendments  permit  and  prohibit. 
The  authority  of  OPM  to  issue  such 
regulations  was  affirmed  by  the  Office  of 


Legal  Counsel  of  the  Department  of 
Justice  on  February  3.  1994. 

Section  734.103  provides  the  criteria 
that  multicandidate  political 
committees  must  meet  to  be  recognized 
as  a  multicandidate  political  committee 
of  a  Federal  labor  organization  or 
Federal  employee  organization.  One 
party  suggested  that  OPM  include  in  its 
regulations  a  list  of  allowable 
multicandiate  political  committees. 
OPM  has  not  included  a  list  of  such 
committees  in  its  interim  regulations, 
but  will  consider  publishing  a  hst  as  a 
notice  in  the  Federal  Register  at  a  later 
date. 

Section  734.104  provides  that 
employees  covered  under  these 
regulations  may  not  be  further  restricted 
except  those  employees  who  ser\'e  at  the 
pleasure  of  the  President  of  the  United 
States. This  provision  is  based  upon  an 
opinion  of  the  Office  of  Legal  Counsel 
of  the  Department  of  Justice.  In  an 
opinion  dated  September  20.  1994,  the 
Office  of  Legal  Counsel  stated  that  "an 
Administration  may  impose  additional 
restrictions  on  its  political  appointees  " 
With  regard  to  an  Administration's 
political  appointments  in  the  civil 
service,  the  Office  opined: 

It  would  be  inconsistent  with  the  tharacter 
of  such  appointments  if  the  appointees  were 
free  to  disregard  or  contradict  the  jxilitical 
positions  of  the  Administration;  we  would 
not  assume  that  Congress  intended  to  make 
such  a  fundamental  change  in  the  nature  of 
political  appointments  without  having 
addressed  the  issues  that  would  be  raised  by 
so  significant  an  alteration.  Indeed,  if  the 
amendments  to  the  Hatch  Act  were 
interpreted  to  prevent  an  Administration 
from  directing  the  political  activities  of  even 
its  high-level  political  appointees,  the 
amendments  would  raise  serious 
constitutional  questions.  In  particular,  we 
believe  that  any  attempt  by  Congress  to  block 
political  control  over  those  appointed  by  the 
President  with  Uxe  advice  and  consent  of  the 
Senate  would  be  highly  dubious  &om  a 
constitutional  standpoint.  The  amendments 
should  be  interpreted  in  a  manner  that  avoids 
these  serious  constitutional  issues. 
Accorci.  -.^ly,  we  believe  that  the  Office  of 
Personnel  Management's  regulations  may 
f)ennit  the  further  restriction  of  political 
activities  by  employees  appointed  by  the 
President  with  the  advice  and  consent  of  the 
Senate,  employees  appointed  by  the 
President,  non-career  Senior  Executive 
Sirx'ire  members.  Schedule  C  employees 
(appointed  pursuant  to  5  CFR  213.3301, 
213.3302),  and  any  other  employees  serving 
at  the  pleasure  of  the  President.  We 
understand  that  one  context  in  which  these 
questions  may  arise  would  he  the  desi.'e  ol 
some  agencies  to  require  high-level 
appointees  to  refrain  from  partisan  political 
activity.  We  express  no  view,  of  course,  about 
whether  further  regulation  of  employees  in 
all  of  these  categories  would  be  appropriate 
as  a  policy  matter. 


In  light  of  this  binding  opinion,  the 
regulations  permit  the  further 
proscription  and  restriction  of 
employees  who  are  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate,  employees  who 
are  appointed  by  the  President,  non- 
career  senior  executive  service 
members.  Schedule  C  emploj'ees 
(appointed  pursuant  to  5  CFR  213.3301. 
213.3302)  and  any  other  employees  who 
serve  at  the  pleasure  of  the  President.  As 
a  policy  matter,  it  is  left  to  the  President 
of  the  United  States,  or  any  official 
specifically  authorized  by  him.  to 
decide  whether  such  further 
proscriptions  and  restrictions  are 
appropriate. 

Subpart  B  describes  the  political 
activities  which  are  permitted  for  most 
covered  employees  under  the 
Amendments,  subject  to  the  condition 
that  political  participation  does  not 
occur  while  an  employee  is  on  duty,  in 
uniform,  in  any  room  or  building 
occupied  in  the  discharge  of  official 
duties  by  an  individual  employed  or 
holding  office  in  the  Government  of  the 
United  States,  or  using  a  vehicle  owned 
or  leased  by  the  Government  of  the 
United  States.  Section  734.201.  the  first 
provision  in  subpart  B,  specifically 
excludes  employees  in  certain  agencies 
and  positions  who  may  not  participate 
actively  in  partisan  political  activities 
and  are  covered  under  subpart  D  of  the 
interim  regulations.  Permitted  activities 
are  grouped  by  category,  with  one 
section  for  each  category,  for  ease  of 
reference.  Thus,  §  734.204  of  the  interim 
regulations  concerns  the  permissible 
activities  that  are  connected  with 
participation  in  political  organizations, 
§  734.205  includes  the  activities  that  are 
connected  with  political  campaigns,  and 
§  734.207  describes  the  only  two 
instances  where  a  Federal  employee 
may  run  as  a  cemdidate  for  public  office. 
A  candidate  who  is  running  for  public 
office  in  a  nonpartisan  election,  or  a 
Federal  employee  who  is  working  on 
behalf  of  such  a  candidate,  is  not  barred 
by  the  Amendments  from  soHciting 
pohtical  contributions  for  that 
candidate's  campaign;  however,  such 
solicitation  must  comply  with  tlie 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  in  5 
CFR  part  2635,  as  well  as  any  other 
directives  that  may  apply,  e.g..  the 
Federal  Property  Management 
Regulations  in  41  CFR  chapter  101. 

Section  734.208  concerns 
participation  in  fundraising  and  permits 
employees  who  are  covered  under 
subparts  B  and  C  to  make  political 
contributions,  attend  political 
fundraisers,  and  solicit,  accept,  or 
receive  political  contributions  from 


other  employees  who  are  members  of 
the  same  Federal  labor  or  empioveo 
organization.  It  does  not  extend  to 
employees  who  are  in  the  bargaining 
unit  but  are  not  members  of  the  labor 
organization. 

Examples  are  provided  at  the  end  ol 
most  of  the  regulatory  sections  in 
subpart  B.  The  examples  apply  the 
regulations  to  specific  situations  whi(  h 
are  controlled  by,  but  not  directly 
addressed  in,  the  regulations.  An 
example  which  refers  to  a  specific 
Federal  agency  is  not  limited  to  the 
employees  of  that  agency,  but  applies  to 
all  employees  who  are  covered  under 
subpart  B. 

Subpart  C  describes  the  political 
activities  which  are  prohibited  for  most 
employees  who  are  covered  under  the 
Amendments.  Section  734.301 
specifically  excludes  employees  in 
certain  positions  and  agencies  from 
coverage  under  subpart  C  because  thev 
are  subject  to  the  prohibitions  described 
in  subpart  D  of  the  interim  regulations 
Subpart  C  is  similar  in  structure  to 
subpart  B  with  the  prohibited  activities 
grouped  by  category,  one  section  for 
each  category,  and  examples  describing 
specific  situations. 

Section  734.303  prohibits  employees 
who  are  covered  under  subpart  C  from 
knowingly  soliciting,  accepting,  or 
receiving  political  contributions.  It  also 
specifically  links  the  prohibition  to 
personal  identification  with  fundraising 
activities  because  employees  otherwise 
would  be  prohibited  from  a  wide  range 
of  political  activities,  such  as 
anonymously  stuffing  envelopes  with 
campaign  literature  (which  includes  an 
appeal  for  political  contributions)  or 
giving  a  keynote  speech  at  a  fundraiser, 
that  otherwise  would  be  permitted. 
These  activities  do  not  present  an 
employee  with  any  opportunity  to 
coerce  other  employees  to  make  a 
pohtical  contribution  or  to  become 
personally  identified  with  any 
fundraising  efforts  and,  therefore, 
should  be  permitted.  Participation  in 
phone  bank  solicitations  is  prohibited 
when  political  contributions  are 
requested  because  it  is  a  personal  appeal 
for  political  contributions,  even  if  it  is 
done  anonymously.  However,  if  the 
phone  bank  solicitation  involves  or.h 
solicitation  of  individualized 
uncompensated  volunteer  ser\ices,  then 
an  employee  is  permitted  to  participate 

In  this  connection,  OPM  recei\ed  a 
suggestion  that  its  regulations  should 
prohibit  well-knouTi  employees  from 
speaking  at  fundraisers  under  any 
circumstances,  while  other  employeeb 
should  be  permitted  to  make  such 
speeches  as  long  as  their  speeches  did 
not  include  a  solicitation  for  political 
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contnbutitms.  ikx-auso  the  AmaDdments 
du  not  provida  a  statutory  basis  fur  a 
distinction  betweeo  well-known  aiid 
unknown  employees.  OPM  has  not 
included  it  in  the  interim  regulations. 
Eniplovo«s  may  speak  at  fundraisers 
regardless  of  whether  tliey  are  well 
known  or  not. 

.Section  734.304  of  subpart  C  prohibiLi 
employees  from  running  for  the 
nomination  or  as  a  candidate  for 
partisan  political  office,  except  as 
specified  in  §  734.207.  A  party 
suggested  that  OPM's  regulations 
describe  the  initial  act  which  begins  the 
nomination  process  for  partisan 
political  office.  Because  nomination 
procedures  are  different  in  Federal  and 
State  elections,  and  may  vary  from  State 
to  Stale,  it  would  be  virtually 
impossiblt!  to  describe  ail  of  them  in 
OI'Ms  regulations.  Therefore, 
identification  of  the  first  step  uf  the 
nomination  process  must  be  done  on  a 
case  by  case  basis. 

In  connection  with  §  734.304.  a  party 
wanted  to  know  if  there  is  any 
difference  between  the  Hatch  Act's 
prohibition  on  becoming  a  candidate  for 
public  office  in  a  partisan  election  and 
the  Amenai..onts"  prohibition  on 
candidacy  for  partisan  political  office. 
The  statutory  definitions  for  these  terms 
are  virtually  identical.  Therefore.  GFM 
beUeves  that  both  terms  prohibit  the 
same  activities. 

Section  734.306  in  subpart  C  prohibits 
coven.-d  employees  bom  participation  in 
political  activities  while  they  are  on 
duty,  in  uniform,  driving  a  federally 
owned  or  leased  vehicle,  or  in  a  room 
or  building  occupied  by  Federal 
employees  who  are  pcrfonning  their 
official  duties.  The  prohibition  is 
directly  stated  in  the  Amendments. 
Subsection  (b)  of  §  734.306  specifies  that 
certain  Presidential  appointees  and 
employees  paid  from  the  appropriation 
for  the  Executive  Office  of  the  President 
are  excluded  from  the  prohibition  on 
political  participation  under  these 
circumstances,  and  reflects  the  specific 
exclusion  for  these  employees  which 
appears  in  the  Amendments.  Ht>wever. 
the  regulations  also  specify  that  the 
political  activity  of  these  employees 
may  be  further  proscribed  or  restricted. 

'The  prohibition  on  political 
participation  while  on  duty  or  in 
uniform  extends  to  employees  of  the 
Government  of  the  District  of  Columbia. 
However,  the  Amendments  and  OPM's 
interim  regulations  do  not  prohibit 
employees  of  the  District  of  Columbia 
from  political  participation,  when  they 
are  off  duty  and  out  of  unifonn.  in 
buildings  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  offk:e  in  the 


Government  of  the  District  of  Columbia, 
or  while  using  vehicles  owned  or  leased 
by  the  District  of  Columbia. 

'  Section  734.307  in  subpart  C  reminds 
employees  who  also  are  spouses  or 
family  members  of  candidates  fur  pubhc 
office  or  political  party  office  that  they 
are  subject  to  the  same  prohibitions  as 
other  employees  who  are  covered  under 
subpart  C. 

Several  examples  of  specific  activities 
have  been  included  to  give  these 
employees  a  concrete  idea  of  the 
boundaries  of  the  permitted  and 
prohibited  activities  for  employees  in 
these  circumstances. 

Although  the  Amendments  allow 
most  employees  to  participate  actively 
in  partisan  political  activities,  they 
prohibit  employees  in  specified 
positions  and  agencies  from  such  active 
participation.  Subpart  D  of  the 
regulations  applies  to  these  employees 
who  are  subject  to  the  more  restrictive 
prohibition.  The  regulatory  list  of  the 
agencies  and  positions  identified  in 
<i  734.401(a)  was  taken  directly  from  the 
Amendments.  This  list  includes  career 
members  of  the  Senior  Executive 
Service  (SES)  in  all  agencies,  as  well  as 
noncareer  members  of  the  SES  who 
work  in  the  agencies  or  offices  listed  in 
§  734.401(a)  A  party  suggested  that 
C)PM  include  in  its  list  ofemployetts 
covered  under  subpart  D  other 
employees  who  are  not  SES  members, 
but  who  are  appointed  to  positions  in 
equivalent  executive  systems.  Section 
734  401(a)  does  not  include  employees 
in  equivalent  executive  systems  because 
the  Amendments  do  not  Include  them 
in  their  list  of  employees  who  still  are 
subject  to  the  prohibition  on  active 
partisan  political  participation. 
Therefore,  unless  they  are  employed  in 
an  agency  or  office  listed  in 
§  734.401(a).  employees  in  equivalent 
executive  systems  are  not  covered  under 
subpart  D.  they  are  covered  under 
subparts  B  and  C  It  is  OPM's  position 
that,  unless  an  employee  is  employed  in 
an  agency,  office,  or  position  listed  in 
tj  734.401(h).  the  employee  is  covered 
under  subparts  B  and  C  of  part  734;  the 
heads  of  agencies  or  instrumentalities 
may  not  impose  further  restrictions 
upon  employees  covered  under  subparts 
B  and  C.  There  is  only  one  circumstance 
where  further  proscription  or  restriction 
may  be  imposed — when  the  employee 
involved  is  appointed  by  the  President 
with  the  advice  and  consent  of  the 
Senate,  appointed  by  the  President,  a 
non-career  Senior  Executive  Ser\  ice 
member,  a  Schedule  C  employee,  or  any 
other  employee  who  serves  at  the 
pleasure  of  the  President. 

Section  734.401(b)  excludes  from 
coverage  under  subpart  D  employees 


appointed  by  the  Pre.sidont.  by  and  with 
the  advice  and  consent  of  the  Senate. 
This  exclusion  is  specifically  provided 
for  in  the  Amendments.  Subpart  D  is 
similar  in  structure  to  subparts  A  and  B 
iu  grouping  pennitted  and  prohibited 
activities  by  category,  with  one  se<:tion 
for  each  category,  and  examples 
describing  specific  situations. 

Sections  734.402  through  734.404 
describe  activities  which  are  permitted 
for  employees  covered  under  subpart  D. 
Sections  734.403  and  734.404  include 
among  these  activities  running  for 
elective  office  in  a  nonpartisan  election, 
and  participating  in  the  nonpartisan 
activities  of  a  civil,  community,  social, 
labor,  or  professional  organization. 

Section  734.405  specifically  addresses 
the  extent  to  which  an  employee  who  is 
covered  under  subpart  D.  and  whose 
spouse  or  other  family  member  runs  for 
partisan  office,  may  be  involved  in  the 
candidate's  campaign.  It  provides  that 
such  an  employee  may  be  included  in 
photographs  of  the  candidate's  family 
which  might  appear  in  a  political 
advertisement,  broadcast,  campaign 
literature,  or  similar  material.  Section 
734.405  also  reflects  that  an  employee 
who  is  covered  under  subpart  D  may 
attend  political  functions  and  appear  in 
television  broadca.sts  with  a  spouse  or 
family  member  who  is  a  partisan 
candidate,  but  may  not  campaign 
actively  for  the  candidate.  It  specifically 
is  designed  to  resolve  questions 
concerning  employee  participation  in 
the  campaigns  of  their  spouses  or  family 
members  who  are  partisan  candidates 
for  office. 

The  prohibition  on  political  activity 
which  appears  in  the  Amendments  and 
applies  to  employees  covered  under 
subpart  D  tracks  the  Hatch  Act" s 
prohibition  on  participating  actively  in 
partisan  political  activities. 
Accordingly,  a  party  wanted  to  know 
whether  OPM  had  abolished  its  Hatch 
Act  regulations.  The  interim  regulations 
which  OPM  published  in  the  Federal 
Register  on  February  4. 1994  were 
intended  as  a  revision  of  5  CFR  part  733 
and,  therefore,  superseded  the  Hatch 
Act  regulations.  However,  most  of  the 
permitted  and  prohibited  activities 
described  in  the  Hatch  Act  regulations 
appear  in  subi>art  D  of  the  interim 
regulations  at  part  734.  although  they 
also  reflect  the  most  recent  judicial 
interpretations  of  the  Hatch  Act's 
prohibition  in  Blayiock  v.  United  States 
Merit  Systems  Protection  Board,  851 
F.2d  1348  (11th  Cir.  1988)  and  Billerw. 
United  States  Merit  Systems  Protection 
Board.  863  F.2d  1079  (2d  Cir.  1988). 

These  cases  involved  three 
employees,  each  a  national  president  of 
a  public  employee  union,  who  wrote 


and  published  articles  in  their 
respective  union  new^slettcrs  criticizing 
the  incumbent  President  of  the  United 
States  and  supporting  the  candidacy  of 
his  opponent.  The  courts  in  both  cases 
concluded  that  the  Hatch  Act  prohibited 
participation  in  "partisan"  political 
activities,  and  permitted  public  and 
private  expressions  of  individual 
opinion.  The  courts  also  concluded  that, 
to  be  considered  "partisan"  and  in 
violation  of  the  Hatch  Act.  the  activity 
or  expression  must  be  done  in  concert 
with  a  political  party,  partisan  political 
organization,  or  candidate  for  public 
office  in  a  partisan  election.  They  ruled 
that  these  officials  did  not  violate  the 
Hatch  Act  because  their  articles  were 
expressions  of  individual  opinion  and 
not  connected  with  a  political  party, 
partisan  poUtical  group,  or  candidate  for 
public  office  in  a  pcirtisan  election. 
According  to  these  decisions,  the 
Hatch  Act  permitted  employees  to 
express  their  individual  opinions  on 
poUtical  subjects  and  candidates, 
publicly  and  privately,  orally  or  in 
writing,  as  long  as  the  expression  of 
opinion  was  not  done  in  concert  with  a 
fMlitical  party,  partisan  political  group, 
or  candidate  for  public  office  in  a 
partisan  election.  The  descriptions  of 
prohibited  activity  in  §§  734.410(d). 
734.412  (c)  and  (d).  and  734.413  (b)  and 
(c)  reflect  these  decisions. 

The  Amendments,  with  two 
exceptions,  prohibit  all  covered 
employees  from  participating  in 
political  activities  while  on  duty,  in 
uniform,  in  a  room  or  building  occupied 
by  Federal  employees  who  are 
performing  their  official  duties,  or 
driving  a  Federally  owned  or  leased 
vehicle.  This  prohibition  is  reflected  in 
§  734.407  tmd.  through  the  examples  in 
subpar\  D.  covers  an  employee's 
wearing  a  button  with  a  partisan 
political  theme  while  he  or  she  is  on 
duty. 

Finally.  §734.414  specifically 
prohibits  employees  of  the  Federal 
Election  Commission  from  requesting  or 
receiving  political  contributions  from, 
or  giving  such  contributions  to,  other 
employees,  Members  of  Congress,  or 
officers  of  the  uniformed  services.  This 
section  of  the  interim  regulations 
reflects  the  prohibition  which  appears 
in  the  Amendments. 

Subpart  E  applies  to  certain 
employees  who  are  paid  bom  the 
appropriation  for  the  Executive  Office  of 
the  President.  It  also  applies  to  an 
employee  who  is  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate,  whose  position  is 
located  within  the  United  States,  and 
who  determines  policies  to  be  pursued 
bv  the  United  States  in  relations  with 


foreign  powers  or  in  the  nationwide 
administration  of  Federal  laws.  A  party 
suggested  that  OPM  define  the  term 
"who  determines  policies  to  be  pursued 
by  the  United  States  in  relations  with 
foreign  powers  or  in  the  nationwide 
administration  of  Federal  laws."  OPM  is 
aware  of  only  one  category  of  employee. 
Inspectors  General  appointed  under  the 
Inspector  General  Act  of  1978.  who  are 
statutorily  excluded  from  this  provision 
through  section  3(c)  of  that  Act.  In  view 
of  the  different  circumstances  of  each 
employee  who  might  claim  coverage 
under  this  category,  it  would  be 
impractical  to  seek  to  identify  all 
positions  which  qualify  for  this 
designation.  Therefore.  OPM  does  not 
attempt  to  define  this  phrase  in  its 
interim  regulations. 

Under  the  Hatch  Act.  these  employees 
were  covered  by  the  prohibition  against 
misusing  their  official  authority  to 
interfere  with  or  afTect  the  result  of  an 
election,  but  they  specifically  were 
excluded  from  all  aspects  of  the 
prohibition  against  active  partisan 
political  participation.  Under  the 
Amendments,  these  employees  continue 
to  be  covered  under  the  prohibition 
against  misuse  of  official  authority.  In 
contrast  to  the  Hatch  Act.  the 
Amendments  subject  these  employees  to 
additional  prohibitions.  Thus,  the 
Amendments  prohibit  these  employees 
from  running  for  partisan  political 
office.  They  also  prohibit  these 
employees  from  soliciting,  accepting, 
and  receiving  political  contributions, 
except  imder  the  conditions  specified  in 
the  Amendments  and  these  interim 
regulations.  However,  the  Amendments 
specifically  exclude  these  employees 
from  the  prohibition  against  political 
participation  while  on  duty,  in  uhiform. 
in  a  room  or  building  occupied  in  the 
discharge  of  official  duties,  or  in  a 
Government-owned  or  leased  vehicle. 
Section  734.502  reflects  the  statutory 
exclusion.  However,  §  734.502  also 
specifies  that  the  pobtical  activity  of 
these  employees  may  be  further 
proscribed  or  restricted  in  accordance 
with  §734.104. 

With  regard  to  the  exclusion,  the 
Amendments  require  that  the  costs 
associated  with  political  participation 
must  not  be  paid  for  with  money 
derived  from  the  Treasury  of  the  United 
States.  Thus,  §  734.503  of  the  interim 
regulations  includes  instructions  for 
allocation  and  reimbursement  of  costs 
associated  with  mixed  travel.  Section 
734.503  does  not  supersede  any  other 
provision  of  fiscal  or  appropriations 
law.  it  is  intended  to  interpret  the  cost 
provisions  of  the  Amendments. 

Subpart  F  of  the  interim  regulations 
concerns  employees  who  work  on  an 


irregular  or  occasional  basis  or  who  are 
special  government  employees.  Section 
734.601  provides  that  these  employees 
are  subject  to  the  provisions  of  the 
applicable  subpart  of  the  interim 
regulations  while  they  are  on  duty. 

Finally,  an  activity  which  is  permitted 
under  the  Amendments  may  be 
prohibited  by  other  statutory  provisions 
such  as  the  Ethics  in  Government  Act  of 
1978,  5  U.S.C.  App.  OPM  received 
inquiries  as  to  whether  OPM  would 
include  within  its  interim  regulations 
provisions  explaining  the  interaction 
between  the  Amendments  and  the 
Ethics  in  Government  Act  of  1978.  as 
well  as  the  regulations  promulgated 
under  that  Act.  OPM  also  received  a 
suggestion  to  explain  through  its  interim 
regulations  18  U.S.C.  610  which 
concerns  coercion  of  political  activity 
and  was  enacted  through  section  4  of 
the  Amendments.  OPM  does  not  have 
the  jurisdiction  to  interpret  these 
statutory  provisions  in  its  regulations. 
However,  these  provisions  have  been 
included  in  subpart  G  of  the  interim 
regulations  which  lists  statutes  and 
Executive  orders  that  also  may  apply  to 
the  activities  described  in  this  part. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certif\'  that  these  regulations  would. 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  734 

Political  activities  (Government 
employees). 

L'.S.  Office  of  Personnel  ManagKment. 

James  B.  King, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  adding  5  CFR  part  734 
to  read  as  follows: 

PART  734— POLmCAL  ACTIVmES  OF 
FEDERAL  EMPLOYEES 

Subpart  A — General  Provisions 
Sw. 

734.101  Definitions. 

734.102  Jurisdiction. 

734.103  Multicandidate  political 
corantittees  of  Federal  labor 
organizations  and  Federal  employee 
organizations.. 

714  104     Re«trifticr  of  political  activity 

Subpart  B — Permitted  Activities 

734.201  Exclusion  from  coverage. 

734.202  Permitted  activities. 
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734.203  Participation  in  nonparti«an 
a<  tivilies. 

734.204  Participation  in  political 
or>;anizdtion«. 

734  205     Participation  in  political 

campaigns. 
734. 2(X)    Participation  in  elections 
734.207    Candidacy  for  public  office. 
734.2l)H    Participation  in  fundraising 

Subpart  C— Prohibited  Activities 

734.301  Exclusion  from  coverage 

734.302  Use  of  official  authorilv: 
prohibition. 

734.303  Fundraising. 

734.304  Candidacy  for  public  offlce. 

734.305  Soliciting  or  discouraging  the 
political  participation  of  certain  persons 

734  30f)    Participation  in  political  a»  tivities 
while  on  duty,  in  uniform,  in  any  room 
or  building  occupied  in  the  dis(  harge  of 
ofHcial  duties,  or  using  a  Federal  vehicle. 

734.307    Campaigning  for  a  spouse  or  family 
meml)er. 

Subpart  O — Employees  in  Certain  Agencies 
and  Positions 

734.401  Coverage. 

734.402  Expression  of  an  employe«>'s 
individual  opinion. 

734.403  Participation  in  elections 
734. 4(M     Participation  in  political 

organization.«. 

734.405  Campaigning  for  a  spouse  or  family 
member. 

734.406  Participation  in  political  activities 
white  on  duty,  in  uniform,  in  any  room 

[         or  building  occupied  in  the  di.scharge  of 
I         ofFuial  duties,  or  using  a  Federal  vehicle; 
prohibitions. 

734.407  I'se  of  official  authority: 
prohibition. 

734. 40H     Participation  in  political 

management  and  political  campaigning: 
pn)hibitions. 

734.409  Participation  in  political 
organizations:  prohibitions. 

734.410  Participation  in  political 
fundraising:  prohibitions. 

734.411  Participation  in  polltit  a! 
campaigning:  prohibitions. 

734.412  Participation  in  ele<tions; 
prohibitions. 

734  413    Employees  of  the  Federal  Elm  tion 
Comr^.ission:  prohibitions. 

Subpar  S— Special  Provisions  (or  Certain 
Presidential  Appolnte<ts  and  Employees 
Paid  From  trie  Appropriation  (or  the 
Eiecutlve  Ottlce  of  the  President 

7.^4. .SOI     iVrmitted  ami  prohibited  activities 
734  502    Participation  in  political  activity 
while  un  duty,  in  uniform,  in  any  room 
or  building  occupied  in  the  dis<  harge  of 
otTi(.idl  duties,  or  using  a  Federal  vehicle 
734.503     Allocation  and  reimbursement  of 
costs  ossociated  with  politit  al  activities. 


Subpart  F— Employees  Who  Work  on  an 
Irregular  or  Occasional  Basis 

734.601     Employees  wlio  work  on  an 
irregvilar  or  occasional  basis. 

Subpart  G — Related  Statutes  and  Executive 
Orders 

734.701  General. 

734.702  Related  statutes  and  Executive 
orders. 

Authority:  5  U  S.C.  1103'.  1104.  7325; 
Reorganization  Plan  No.  2  of  1978.  92  Stat 
3783.  3  CFR  1978  Comp.  p  323;  and  E  O 
12107.  3  CFR  1978  Comp.  p.  264. 

Subpart  A — General  Provisions 

§734.101     Definitions. 

For  the  purposes  of  this  part; 

Accept  means  to  come  into  possession 
of  something  from  a  person  officially  on 
l}chalf  of  a  candidate,  a  campaign,  a 
political  party,  or  a  partisan  political 
group. 

Candidate  means  an  individual  who 
seeks  nomination  or  election  to  any 
elective  office  whether  or  not  the  person 
is  elected.  An  individual  is  deemed  to 
be  a  candidate  if  the  individual  has 
received  political  contributions  or  made 
expenditures  or  has  consented  to 
another  person  receiving  contributions 
or  making  expenditures  with  a  view  to 
bringing  about  the  individual's 
nomination  or  election. 

Campaign  means  all  acts  done  by  a 
candidate  and  his  or  her  adherents  to 
obtain  a  majority  or  plurality  of  the 
votes  to  be  cast  toward  a  nomination  or 
in  an  election. 

Election  includes  a  primary,  special, 
runoff,  or  general  election. 

Employee  means  any  individual 
(other  than  the  President,  Vice 
President,  or  a  member  of  the  uniformed 
services)  employed  or  holding  office 
in — 

(1)  An  Executive  agency  other  than 
the  General  Accounting  Office; 

(2)  A  position  within  the  competitive 
service  which  is  not  in  an  Executive 
agency; 

(3)  The  Government  of  the  District  of 
Columbia,  other  than  the  Mayor  or  a 
member  of  the  City  Council  or  the 
Recorder  of  Deeds;  or 

(4)  The  United  States  Postal  Ser\-ice  or 
the  Postal  Rate  Commission. 

Employing  office  shall  have  the 
meaning  given  by  the  head  of  each 
agency  or  instrumentality  of  the  United 
.States  Government  or  District  of 
Columbia  Government  covered  by  this 
part.  Each  agency  or  instrumentality 
shall  provide  notice  identifying  the 
appropriate  employing  offices  within  it 
through  internal  agency  notice 
procedures. 

Federal  employee  organization  means 
any  lawful  nonprofit  organizaticm. 


association,  society,  or  club  composed 
of  Federal  employees. 

Federal  labor  organization  means  on 
organization  defined  in  5  U.S.C. 
7103(a)(4). 

Multicandidate  political  committee 
means  an  organization  defined  in  2 
U.S.C.  441a(a)(4). 

Nonpartisan  election  means — 

(1)  An  election  in  which  none  of  the 
candidates  is  to  be  nominated  or  elected 
as  representing  a  political  party  any  of 
whose  candidates  for  Presidential 
elector  received  votes  in  the  last 
preceding  election  at  which  Presidential 
electors  were  selected;  or 

(2)  An  election  involving  a  question 
or  issue  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance,  or  any  question  or  issue  of  a 
similar  character. 

Office  means  the  U.S.  Office  of 
Persormel  Management. 

On  Duty  means  the  time  period  when 
an  employee  is: 

(1)  In  a  pay  status  other  than  paid 
leave,  compensatory  time  off.  credit 
hours,  lime  off  as  an  incentive  award,  or 
excused  or  authorized  absence 
(including  leave  without  pay);  or 

(2)  Representing  any  agency  or 
instrumentality  of  the  United  States 
Government  or  any  agency  or 
instrumentality  of  the  District  of 
Columbia  Government  in  an  official 
capacity. 

Partisan  when  used  as  an  adjective 
means  related  to  a  political  party. 

Partisan  political  group  means  any 
committee,  club,  or  other  organization 
which  is  affiliated  with  a  political  party 
or  candidate  for  public  office  in  a 
partisan  election,  or  organized  for  a 
partisan  purpose,  or  which  engages  in 
partisan  political  activity. 

Partisan  political  office  means  any 
office  for  which  any  candidate  is 
nominated  or  elected  as  representing  a 
party  anv  of  whose  candidates  for 
Presidential  elector  received  votes  in  the 
last  preceding  election  at  which 
Presidential  electors  were  selected,  but 
does  not  include  any  office  or  position 
within  a  political  party  or  affiliated 
organization. 

Person  means  an  individual;  a  State, 
local,  or  foreign  government;  or  a 
corporation  and  subsidiaries  it  controls, 
company,  association,  firm,  partnership, 
society,  joint  stock  company,  or  any 
other  orjjanization  or  institution, 
including  any  officer,  employee,  or 
agent  of  such  person  or  entity. 

Political  activity  means  an  activity 
directed  toward  the  success  or  failure  of 
a  political  party,  candidate  for  partisan 


political  office,  or  partisan  political 
group. 

Political  contribution  means  any  gift, 
subscription,  loan,  advance,  or  deposit 
of  money  or  anything  of  value,  made  for 
any  political  purpose. 

(a)  A  political  contribution  includes: 

(1)  Any  contract,  promise,  or 
agreement,  express  or  implied,  whether 
or  not  legally  enforceable,  to  make  a 
contribution  for  any  political  purpose; 

(2)  Any  payment  by  any  person,  other 
than  a  candidate  or  a  political  party  or 
affiliated  organization,  of  compensation 
for  the  personal  services  of  another 
person  which  are  rendered  to  any 
candidate  or  political  party  or  affiliated 
organization  without  charge  for  any 
political  purpose;  and 

(3)  The  provision  of  personal  services, 
paid  or  unpaid,  for  any  political 
purpose. 

(b)  A  political  contribution  does  not 
include  the  value  of  services  provided 
without  compensation  by  any 
individual  who  volunteers  on  behalf  of 
any  candidate,  campaign,  political 
party,  or  partisan  political  group. 

Political  management  means  the 
direction  or  supervision  of  a  partisan 
political  group  or  campaign  for  partisan 
political  office. 

Political  party  means  a  national 
political  party,  a  State  political  party,  or 
an  affiliated  organization. 

Political  purpose  means  an  objective 
of  promoting  or  opposing  a  political 
party,  candidate  for  partisan  political 
office,  or  partisan  political  group. 

Receive  means  to  come  into 
possession  of  something  from  a  person 
officially  on  behalf  of  a  candidate,  a 
campaign,  a  political  party,  or  a  partisan 
political  group. 

Solicit  means  to  request  expressly  of 
another  person  that  he  or  she  contribute 
something  to  a  candidate,  a  campaign,  a 
political  party,  or  partisan  political 
group. 

Subordinate  refers  to  the  relationship 
between  two  employees  when  one 
employee  is  under  the  supervisory 
authority,  control  or  administrative 
direction  of  the  other  employee. 

Uniformed  sen'ices  means  uniformed 
services  as  defined  in  5  U.S.C.  2101(3). 

§734.102    Jurisdiction. 

(a)  The  United  States  Office  of  Special 
Counsel  is  authorized  to  investigate 
allegations  of  political  activity 
prohibited  by  5  CFR  part  734.  prosecute 
alleged  violations  before  the  United 
States  Merit  Systems  Protection  Board, 
and  render  advisor)'  opinions 
concerning  the  applicability  of  5  CFR 
part  734  to  the  political  activity  of 
Federal  employees  and  employees  of  the 
District  of  Columbia  Government. 


Advice  concerning  the  Hatch  Act 
Reform  Amendments  may  be  requested 
from  the  Office  of  Special  Counsel: 

(1)  By  letter  addressed  to  the  Office  of 
Special  Counsel  at  1730  M  Street  NW., 
Suite  300.  Washington.  DC  20036,  or 

(2)  By  telephone  on  (202)  653-7188, 
or (1-800) 854-2824. 

(b)  The  Merit  Systems  Protection 
Board  is  authorized  to  determine 
whether  a  violation  has  occurred  and  to 
impose  a  minimum  penalty  of 
suspension  for  30  days  and  a  maximum 
penalty  of  removal  for  violation  of  the 
political  activity  restrictions  regulated 
by  this  part.  (5  U.S.C.  1204. 1212.  1216. 
and  7326). 

(c)  The  Office  of  Personnel 
Management  is  authorized  to  issue 
regulations  describing  the  political 
activities  which  are  permitted  and 
prohibited  under  the  Hatch  Act  Reform 
Amendments  of  1993.  (5  U.S.C.  1103, 
1104,  7325;  Reorganization  Plan  No.  2  of 
1978.  92  Stat.  3783,  3  CFR  1978  Comp. 
p.  323;  and  E.O.  12107,  3  CFR  1978 
Comp.  p.  264.) 

§734.103    Multicandidate  political 
committees  o(  Federal  labor  organizations 
and  Federal  employee  organizations. 

(a)  In  order  to  qualifj-  under  this  part, 
each  multicandidate  political  committee 
of  a  Federal  labor  organization  must 
provide  to  the  Office  the  following: 

(1)  Information  verifving  that  the 
multicandidate  political  committee  is  a 
multicandidate  pofitical  committee  as 
defined  by  2  U.S.C.  441a(a)(4); 

(2)  Information  identifying  the 
Federal  labor  organization  to  which  the 
multicandidate  political  committee  is 
connected;  and 

(3)  Information  that  identifies  the 
Federal  labor  organization  as  a  labor 
organization  defined  at  5  U.S.C.  7103(4). 

(b)  In  order  to  qualify  under  this  part, 
each  multicandidate  political  committee 
of  a  Federal  employee  organization  must 
provide  to  the  Office  the  following: 

(1)  Information  verifying  that  the 
multicandidate  political  committee  is  a 
multicandidate  political  committee  as 
defined  in  2  U.S.C.  441a(a)(4); 

(2)  Information  identifying  the 
Federal  employee  organization  to  which 
the  multicandidate  political  committee 
is  connected;  and 

(3)  Information  indicating  that  the 
multicandidate  political  committee  was 
in  existence  as  of  October  6,  1993. 

§  734. 1 04    Restriction  of  political  activity. 

No  further  proscriptions  or 
restrictions  may  be  imposed  upon 
employees  covered  under  this 
regulation  except: 

(a)  Employees  who  are  appointed  bv 
the  President  by  and  with  the  advice 
and  consent  of  the  Senate; 


(b)  Employees  who  are  appointed  by 
the  President; 

(c)  Non-career  senior  executive 
service  members; 

(d)  Schedule  C  employees.  5  CFR 
213.3301,  213.3302;  and 

(e)  Any  other  employees  who  serve  at 
the  pleasure  of  the  President. 

Subpart  B— Permitted  Activities 

§  734.201    Exclusion  from  coverage. 
This  subpart  does  not  apply  to 
employees  in  the  agencies  and  positions 
described  in  subpart  D  of  this  part. 

§734.202    Permitted  activities. 

Employees  may  take  an  active  part  in 
political  activities,  including  political 
management  and  political  campaigns,  to 
the  extent  not  expressly  prohibited  bv 
law  and  this  part. 

§  734.203    Participation  In  nonpartisan 
activities. 

An  employee  may: 

(a)  Express  his  or  her  opinion 
privately  and  publicly  on  political 
subjects; 

(b)  Be  politically  active  in  connection 
with  a  question  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance  or  any  other  question  or  issue 
of  a  similar  character;     ^ 

(c)  Participate  in  the  nonpartisan 
activities  of  a  civic,  community,  social, 
labor,  or  professional  organization,  or  of 
a  similar  organization;  and 

(d)  Participate  fully  in  public  affairs. 
except  as  prohibited  by  other  Federal 
law,  in  a  manner  which  does  not 
compromise  his  or  her  efficiency  or 
integrity  as  an  employee  or  the 
neutrality,  efficiency,  or  integrity  of  the 
agency  or  instrumentality  of  the  United 
States  Government  or  the  District  of 
Columbia  Government  in  which  he  or 
she  is  employed. 

Example  1  ■  An  employee  may  participate, 
including  holding  office,  in  any  nonpartisan 
group.  Such  participation  may  include 
fundraising  as  long  as  the  fundraising  is  not 
in  any  way  connected  with  any  par:isan 
political  issue,  group,  or  candidate,  and  as 
long  as  the  fundraising  complies  with  part      j 
2635  of  this  title  as  well  as  any  other  | 

directives  that  may  apply,  e.g.,  the  Federal 
Property  .Management  Regulations  in  41  CFR 
chapter  101.  j 

§  734.204    Participation  in  political  1 

organizations. 

.■\n  employee  may: 

(a)  Be  a  member  of  a  political  partv  or 
other  political  group  and  participate  in 
its  activities; 

(b)  Serve  as  an  officer  of  a  political 
party  or  other  political  group,  a  member 
of  a  national.  State,  or  local  committee 
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of  a  political  party,  an  officer  or  momb«r 
of  a  committee  of  a  political  group,  or 
be  a  candidate  for  any  of  these 
positions: 

(c)  Attend  and  participate  fully  in  the 
business  of  nominating  caucuses  of 
political  parties; 

(d)  Organize  or  reorganize  a  political 
party  organization  or  political  group; 
and 

(e)  Participate  in  a  political 
convention,  rally,  or  other  political 
gathering. 

Example  1  An  employee  of  the 
Department  of  Lducation  may  serve  as  a 
delegate,  alternate,  or  proxy  to  a  State  or 
national  party  convention. 

Example  2:  An  employee  of  the 
Department  of  ttealth  and  Human  Services 
may  serv  e  as  a  vice-president  of  a  partisan  or 
non-partisan  political  action  committee,  as 
long  as  the  duties  of  the  office  do  not  involve 
personal  solit  itation.  acceptance,  or  receipt 
of  political  contributions.  Sections  734.208 
and  734.30.1  of  this  part  describe  in  detail 
permitted  and  prohibited  activities  which  are 
related  to  fundraising. 

Example  3  An  employee  of  the  Federal 
Communications  Commission  may  make 
motions  or  plac  e  a  name  in  nomination  at  a 
nominating  caucus. 

Example  4:  An  empluyee  of  the 
Department  of  the  Interior  noay  serve  as  an 
officer  of  a  candidate's  campaign  committee 
as  long  as  he  does  not  personally  solicit, 
accept,  or  receive  political  contributions. 
Sections  734  208  and  734  303  of  this  part 
describe  in  detail  permitted  and  prohibited 
activities  which  are  related  to  fundraising. 

§  734.205    Participation  In  political 
campaigns. 

Subject  to  the  prohibitions  in 
§  734.306.  an  employee  may: 

(a)  Display  pictures,  signs,  stickers, 
badges,  or  buttons  associated  with 
political  parties,  candidates  for  partisan 
political  office,  or  partisan  political 
groups,  as  long  as  these  items  are 
displayed  in  accordance  with  the 
provisions  of  §  734.306  of  subpart  C  of 
this  part; 

(b)  Initiate  or  circulate  a  nominating 
petition  for  a  candidate  for  partisan 
political  office: 

(c)  Canvass  for  votes  in  support  of  or 
in  opposition  to  a  partisan  political 
candidate  or  a  candidate  for  political 
party  office; 

[if]  Endorse  or  oppose  a  partisan 
political  candidatp  or  a  candidate  for 
political  party  office  in  a  political 
advertis«?ment.  broadcast,  campaign 
literature,  or  similar  material; 

(h)  ,^ddress  a  convention,  cau(  us, 
rally,  or  similar  gathering  of  a  political 
party  or  political  group  in  support  of  or 
in  opposition  to  a  partisan  poliiical 
candidate  or  a  candidate  for  politii  al 
party  offi(  o;  and 

(f)  Take  an  active  part  in  managing  the 
political  campaign  of  a  partisan  political 


candidate  or  a  candidate  for  political 
party  office. 

Example  1  An  employee  of  the 
Environmental  Protection  Agency  may 
broadcast  endorsements  for  a  partisan 
political  candidate  via  a  public  address 
system  attached  to  his  or  her  private 
automobile. 

Example  2  An  employee  of  the 
Department  of  Interior  may  canvass  voters  by 
telephone  on  behalf  of  a  political  party  or 
partisan  political  candidate. 

Example  3:  An  employee  of  the 
Department  of  Agriculture  may  stand  outside 
of  polling  places  on  election  day  and  hand 
out  brochures  on  behalf  of  a  partisan  political 
candidate  or  political  party. 

Example  4:  An  employee  may  appear  in  a 
television  or  radio  broadcast  which  endorses 
a  partisan  (>olitical  candidate  and  is 
sponsored  by  the  candidate's  campaign 
committee,  a  political  party,  or  a  partisan 
political  group. 

Example  5  An  independent  contractor  is 
not  covered  by  this  part  and  may  display  a 
political  button  while  performing  the  duties 
for  which  he  or  she  is  contracted. 

Example  6:  An  employee  of  the 
Department  of  Commerce  who  is  on  official 
travel  may  take  annual  leave  in  the  morning 
to  give  an  address  at  a  breakfast  for  a 
candidate  for  partisan  political  office. 

Example  7.  An  employee  may  manage  the 
pKilitical  cam|>aign  of  a  i.andidate  for  public 
office  including  supervising  pai(<  nnd  unpaid 
campaign  workers 

§  734.206    Participation  in  elections. 
An  employee  may: 

(a)  Register  and  vote  in  any  election; 

(b)  Act  as  recorder,  watcher, 
challenger,  or  similar  officer  at  polling 
places; 

(c)  Serve  as  an  election  judge  or  clerk, 
or  in  a  similar  position;  and 

(d)  Drive  voters  to  polling  places  for 
a  partisan  political  candidate,  partisan 
political  group,  or  political  party. 

Example  An  employee  may  drive  voters  to 
polling  places  in  a  privately  owned  vehicle, 
but  not  in  a  Government-owned  or  leased 

vehii  Ic 

$  734.207    Candidacy  for  puMic  otiice. 

An  employee  may: 

(a)  Run  as  an  independent  c<mdidate 
in  a  partisan  election  covered  by  5  CFR 
part  733;  and 

(b)  Run  as  a  candidate  in  a 
nonpartisan  election. 

Example  1  .\n  employe*?  who  is  a 
candidate  for  publii  uffii  e  in  a  nonpartisan 
election  is  not  bam'd  by  the  Hatch  Act  from 
soliciting,  accepting,  or  receiving  political 
contributions  for  his  or  her  own  campaign; 
however,  such  solicitation,  acceptance,  or 
receipt  must  comply  with  part  2635  of  this 
title  as  well  as  any  other  directives  that  may 
apply,  e  g  .  The  Federal  Property 
Management  Regulations  lu  41  CFR  chapter 
101, 


§  734.208    Participation  in  fundraising. 

(a)  An  emplnvee  may  make  a  political 
contribution  to  a  political  party, 
pohtical  group,  campaign  committee  of 
a  candidate  for  public  office  in  a 
partisan  election  and  multicandidate 
political  committee  of  a  Federal  labor  or 
Federal  employee  organization. 

(b)  Subject  to  the  prohibitions  stated 
in  section  734.303,  an  employee  may — 

(1)  Attend  a  political  fundraiser; 

(2)  Accept  and  receive  political 
contributions  in  a  partisan  election 
described  in  5  CFR  part  733; 

(3)  Solicit,  accept,  or  receive 
uncompensated  volunteer  services  from 
any  individual;  and 

(4)  Solicit,  accept,  or  receive  political 
contributions,  as  long  as: 

(i)  The  person  who  is  solicited  for  a 
political  contribution  belongs  to  the 
same  Federal  labor  organization,  or 
Federal  employee  organization,  as  the 
employee  who  solicits,  accepts,  or 
receives  the  contribution; 

(ii)  The  jierson  who  is  solicited  for  a 
pohtical  contribution  is  not  a 
subordinate  employee;  and 

(iii)  The  request  is  for  a  contribution 
to  the  multicandidate  political 
committee  of  a  Federal  labor 
organization  or  to  the  multicandidate 
pohtical  committee  of  a  Federal 
employee  organization  in  existence  on 
October  6, 1993. 

Example  1 .  An  GS-12  employee  of  the 
Department  of  Treasury  who  belongs  to  the 
same  Federal  employee  organization  as  a  GS- 
5  employee  of  the  Department  of  Treasury 
may  solicit  a  contribution  for  the 
multicandidate  political  committee  when  she 
is  not  on  duty  as  long  as  the  GS-5  employee 
is  not  under  the  supervisory  authority  of  the 
GS-12  employee. 

Example  2.  An  employee  of  the  National 
Park  Service  may  give  a  speech  or  keynote 
address  at  a  political  fundraiser  when  he  is 
not  on  duty,  as  long  as  the  employee  does  not 
solicit  political  contributions,  as  prohibited 
in  §  734.303(b)  of  this  part. 

Example  3:  An  employee's  name  may 
appear  on  an  invitation  to  a  political 
fundraiser  as  a  guest  speaker  as  long  as  the 
reference  in  no  way  suggests  that  the 
employee  solicits  or  encourages 
contributions,  as  prohibited  in  §  734.303  of 
this  part  and  described  in  example  2 
thereunder.  However,  the  employee's  official 
title  may  not  appear  on  invitations  to  any 
political  fundraiser,  except  that  an  employee 
who  is  ordinarily  addressed  using  a  general 
term  of  address,  such  as  "The  Honorable," 
may  use  or  permit  the  use  of  that  term  of 
address  for  su(  h  purposes. 

Example  4  When  an  employee  of  the 
Department  of  Transportation  is  not  on  duty, 
she  may  engage  in  activities  which  do  not 
require  personal  solicitations  of 
contributions,  such  as  organizing  mail  or 
phone  solicitations  for  political 
contributions.  However,  the  employee  may 
not  sign  the  solicitation  letter  unless  the 
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solicitation  is  for  the  contribution  of 
uncompensated  services  of  individuals. 
Activities  such  as  stuffing  envelopes  with 
requests  for  (xilitical  contributions  are 
I)ennitted. 

Example  5.  An  employee  who  is  not  on 
duty  may  participate  in  a  phone  bank 
soliciting  the  uncompensated  services  of 
individuals.  However,  an  employee  may  not 
make  phone  solicitations  for  political 
contributions  even  anonymously. 

Example  6:  An  employee  of  the 
Department  of  Agriculture  who  is  on  official 
travel  and  is  not  in  a  pay  status  nor  officially 
representing  the  Department  may  write 
invitations  in  his  hotel  room  to  a  meet-the- 
candidate  reception  which  he  plans  to  hold 
in  his  home. 

Example  7:  An  employee  may  serve  as  an 
officer  or  chairperson  of  a  p>olitical 
fundraising  organization  or  committee  as 
long  as  he  or  she  does  not  personally  solicit, 
accept,  or  receive  political  contributions.  For 
example,  the  employee  may  organize  or 
manage  fundraising  activities  as  long  as  he  or 
she  does  not  violate  the  above  prohibition. 

Example  8:  The  head  of  a  cabinet-level 
department  may  contribute  one  of  her  worn- 
out  cowboy  boots  to  the  campaign  committee 
of  a  Senatorial  candidate  to  be  auctioned  off 
in  a  fundraising  raffle  for  the  benefit  of  the 
candidate's  campaign. 

Example  9:  An  employee  may  help 
organize  a  fundraiser  including  supplying 
names  for  the  invitation  list  as  long  as  he  or 
she  does  not  personally  solicit,  accept,  or 
receive  contributions. 

Example  JO  An  employee  on  travel  may 
engage  in  political  activity  when  he  or  she  is 
not  on  duty  without  taking  annual  leave. 

Example  11:  A  Federal  employee  may 
solicit,  accept,  or  receive  the  uncompensated 
volunteer  services  of  any  individual,  except 
a  subordinate  employee,  to  work  on  behalf  of 
a  partisan  political  candidate  or  organization. 
However,  such  solicitation,  acceptance,  or 
receipt  must  comply  with  part  2635  of  this 
title  as  well  as  any  other  directives  that  may 
apply,  e.g.,  the  Federal  Property  Management 
Regulations  in  41  CFR  chapter  101.  Further, 
Federal  employees  are  subject  to  criminal 
anti-coercion  provisions  found  at  18  U.S.C. 
610. 


Sbupart  C — Prohibited  Activities 

§  734.301     Exclusion  from  coverage. 

This  subpart  does  not  apply  to 
employees  in  the  agencies  and  positions 
described  in  subpart  D  of  this  part. 

§  734  302    Use  of  ofticial  authority; 
prohibition. 

An  employee  may  not  use  his  or  her 
official  authority  or  influence  for  the 
purpose  of  interfering  with  or  affecting 
the  result  of  an  election. 

§734.303     Fundraising. 

An  employee  may  not  knowingly: 
(a)  Personally  solicit,  accept  or  receive 
a  political  contribution  from  another 
person,  except  under  the  circumstances 
specified  in  §  734.208(b); 


(b)  Personally  solicit  political 
contributions  in  a  speech  or  keynote 
address  given  at  a  fundraiser; 

(c)  Allow  his  or  her  official  title  to  be 
used  in  connection  with  fundraising 
activities;  or 

(d)  Solicit,  accept,  or  receive 
uncompensated  volunteer  services  from 
an  individual  who  is  a  subordinate. 

Example  1 :  An  employee  may  not  host  a 
fundraiser  at  his  or  her  home.  However,  a 
spouse  who  is  not  covered  under  this  part 
may  host  such  a  fundraiser  and  the  employee 
may  attend.  The  employee  may  not 
personally  solicit  contributions  to  the 
fundraiser.  Moreover,  the  employee  may  not 
accept,  or  receive  political  contributions, 
except  under  the  circumstances  stated  in 
§  734.208(b). 

Example  2:  An  employee's  name  may  not 
appear  on  an  invitation  to  a  fundraiser  as  a 
sponsor  of  the  fundraiser,  or  as  a  point  of 
contact  for  the  fundraiser. 

Example  3:  An  employee  may  not  ask  a 
subordinate  employee  to  volunteer  on  behalf 
of  a  partisan  political  campaign. 

Example  4:  An  employee  may  not  call  the 
personnel  office  of  a  business  or  corporation 
and  request  that  the  corpKiration  or  business 
provide  volunteers  or  services  for  a 
campaign.  However,  an  employee  may  call 
an  individual  who  works  for  a  business  or 
corporation  and  request  that  specific 
individual's  services  for  a  campaign, 

§  734.304    Candidacy  for  public  office. 

An  employee  may  not  run  for  the 
nomination  or  as  a  candidate  for 
election  to  partisan  political  office, 
except  as  specified  in  §  734.207. 

§  734.305    Soliciting  or  discouraging  the 
political  participation  of  certain  persons. 

(a)  An  employee  may  not  knowingly 
solicit  or  discourage  the  participation  in 
any  political  activity  of  any  person  who 
has  an  application  for  any  compensation 
grant,  contract,  ruling,  license,  permit, 
or  certificate  pending  before  the 
employee's  employing  office. 

(d)  An  employee  may  not  knowingly 
solicit  or  discourage  the  participation  in 
any  political  activity  of  any  person  who 
is  the  subject  of.  or  a  participant  in,  an 
ongoing  audit,  investigation,  or 
enforcement  action  being  carried  out  by 
the  employee's  employing  office. 

(c)  Each  agency  or  instrumentality  of 
the  United  States  or  District  of  Columbia 
Government  shall  determine  when  a 
matter  is  pending  and  ongoing  within 
employing  offices  of  the  agency  or 
instrumentality  for  the  purposes  of  this 
part. 

Example  1:  An  employee  with  agency-wide 
responsibility  may  address  a  large,  diverse 
group  to  seek  support  for  a  partisan  political 
candidate  as  long  as  the  group  has  not  been 
specifically  targeted  as  having  matters  before 
the  employing  office. 

Example  2:  An  employee  of  the  Federal 
Deposit  Insurance  Corporation  (FDIC)  may 


not  solicit  or  discourage  the  participation  of 
an  insured  financial  institution  or  its 
employees  if  the  institution  is  undergoing 
examination  by  the  FDIC. 

Example  3:  An  employee  of  the  Food  and 
Drug  Administration  may  address  a  banquet 
for  a  partisan  political  candidate  which  is 
sponsored  by  the  candidate's  campaign 
committee,  even  though  the  audience 
includes  three  individuals  who  are  employed 
by  or  are  officials  of  a  pharmaceutical 
company.  However,  she  may  not  deliver  the 
address  if  the  banquet  is  sponsored  by  a 
lobbying  group  for  pharmaceutical 
companies,  of  if  she  knows  that  the  audience 
will  be  composed  primarily  of  employees  or 
officials  of  such  companies. 

§734.306     Participation  in  political 
activities  while  on  duty,  in  uniform,  in  any 
room  or  building  occupied  in  ttie  discharge 
of  official  duties,  or  using  a  Federal  vehicle. 

(a)  An  employee  may  not  participate 
in  political  activities  subject  to  the 
provisions  of  subpart  E  of  this  part: 

(1)  While  he  or  she  is  on  duty: 

(2)  While  he  or  she  is  wearing  a 
uniform,  badge,  insi^ia,  or  other 
similar  item  that  identifies  the 
employing  agency  or  instrumentality  or 
the  position  of  the  employee: 

(3)  While  he  or  she  is  in  any  room  or 
building  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  office  in  the 
Government  of  the  United  States  or  any 
agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned 
or  leased  vehicle  or  while  using  a 
privately-owned  vehicle  in  the 
discharge  of  official  duties. 

(b)  The  prohibitions  in  paragraph  (a) 
of  this  section  do  not  apply  to 
employees  covered  imder  subpart  E  of 
this  part. 

Example  1:  While  on  leave  without  pay.  an 
employee  is  not  subject  to  the  prohibition  in 
§  734.306(a)(1)  because  he  or  she  is  not  on 
duty.  However,  while  on  leave  without  pay. 
the  employee  remains  subject  to  the  other 
prohibitions  in  subpart  C, 

Example  2:  A  Postal  Service  employee  who 
uses  her  private  vehicle  to  deliver  mail  may 
place  a  political  bumper  sticker  on  the 
vehicle,  as  long  as  she  covers  the  bumper 
sticker  while  she  is  on  duty. 

Example  3:  An  employee  who  is  being 
compiensated  for  mileage  when  driving  a 
privately  owned  vehicle  r^ay  place  a  bumper 
sticker  on  the  vehicle,  as  long  as  he  covers 
the  bumper  sticker  while  the  vei.xle  is  being 
used  for  official  duties. 

Example  4:  An  employee  may  place  a 
bumper  sticker  on  his  privately  owned 
vehicle  and  park  his  vehicle  in  a  parking  lot 
of  an  agency  or  instrumentality  of  the  L'nited 
States  Government  or  in  a  non-Federal 
facility  for  which  the  employee  receives  a 
subsidy  from  his  or  her  employ  ing  agency  or 
instrumentality. 

Example  5.  If  an  employee  is  not  on  duty 
he  or  she  may  engage  in  political  activity  in 
the  office  of  his  or  her  labor  organization 
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local  even  if  the  space  is  provided  by  an 
agency  or  instrumentality  of  the  I'nitpd 
Slates  Government  to  the  labor  organization. 
Example  6  An  agency  or  instrumentality 
of  the  L'nited  States  Government  leases 
ofTues  in  a  commercial  building:  the 
headqudrters  of  a  candidate  for  partisan 
political  office  are  situated  in  the  «mo 
building.  An  employee  of  that  agency  or 
instrumentality  may  do  volunteer  work  at  th«< 
candidate's  headquarters  when  he  is  not  on 

duty 

Sample  7  An  employee  of  the  National 
Aeronautics  and  Space  Administration 
(NASA)  may  not  engage  in  political  activities 
while  wearing  a  NASA  flight  patch.  NASA 
twenty- year  pin  or  anything  with  an  official 
NASA  insignia. 

Examples  If  a  poiitiiai  event  begins  whil** 
an  employee  is  on  duty  and  continues  into 
the  time  when  he  or  she  is  not  on  duty,  the 
employee  must  wait  until  he  or  she  is  not  on 
duty  to  attend  the  event.  Alternatively,  an 
employee  may  request  annual  leave  to  attend 
the  political  event  when  it  begins. 

Example  9.  Officials  of  labor  organization! 
who  have  been  given  official  time  to  perform 
representational  duties  are  on  duty. 

Example  10  An  employee  may  stuff 
envelopes  for  a  mailing  on  behalf  of  a 
candidate  for  partisan  political  office  while 
the  employee  is  sitting  in  the  park  during  his 
lum  h  period  if  he  is  not  considered  to  be  on 
duty  during  his  lunch  period. 

Example  11:  An  employee  may  engage  m 
political  activity  in  the  courtyard  outside  of 
a  Federal  building  where  no  official  duties 
are  discharged  as  long  as  the  employee  is  nut 
on  duty. 

Example  12  An  employee  who  works  at 
home  may  engage  in  political  activities  at 
home  when  he  or  she  is  not  in  a  pay  status 
or  representing  the  Government  in  an  ofTicial 
capacity. 

Example  J.I  An  employee  who  is 
appointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate  (PAS)  may 
attend  a  political  event  with  an  non-PAS 
employee  whose  official  duties  do  not 
require  accompanying  the  PAS  as  long  as  the 
Donl'AS  employee  is  not  on  duty. 

f  734.307     Campaigning  (or  a  spous«  or 
family  m«mb«r. 

.\n  enipluvee  covered  under  this 
subpart  who  is  the  spouse  or  family 
member  of  either  a  candidate  for 
partisan  political  ofTice.  candidate  for 
politic  hI  party  office,  or  candidate  for 
public  office  in  a  nonpartisan  «>l«»cti()n. 
is  subject  to  the  same  prohibitions  us 
other  employ«»es  covered  und«!r  this 
subpart. 

Example  1  ■  An  employer  who  is  nuinied 
to  a  candiddte  for  partisan  political  offit  e 
may  attend  a  fundraiser  for  his  spouse,  stand 
in  the  rtneiving  line,  sit  at  the  head  table,  and 
urge  others  to  vote  for  his  spouse  However, 
the  employee  may  not  personally  «"lit  it. 
a<  t  ept  or  receive  contributions  of  money  or 
personal  serv  i<  es.  or  sell  or  collect  money  for 
tickets  to  the  fundraiser 

Example  2  An  employee  who  is  the 
daughter  of  a  candidate  for  partisan  political 
offiie  may  appear  in  a  family  photograph 


which  is  printed  in  a  campaign  flier.  She  may 
distribute  fliers  at  a  campaign  rally  as  long 
as  she  does  not  personally  solicit 
contributions. 

Example  3:  An  employee  who  is  married 
(o  a  candidate  for  political  partisan  political 
office  may  appear  with  her  spouse  in  a 
political  advertisement  or  a  broadcast,  and 
urge  others  to  vote  for  her  spouse,  as  long  as 
the  employee  does  not  personally  solicit 
political  contriHii'Hi-^", 

Subpart  0 — Employees  in  Certain 
Ag«nci«8  and  Positions 

§734  401     Coverage. 

(a)  This  subpart  applies  to  employees 
in  the  following  agencies  and  positions: 

(1)  The  Federal  Election  Commission; 

(2)  The  Federal  Bureau  of 
Investigation: 

(3)  Tne  Secret  Service; 

(4)  The  Central  Intelligence  Agency; 

(5)  The  National  Security  Council; 

(6)  The  National  Security  Agency; 

(7)  The  Defense  Intelligence  Agency; 

(8)  The  Merit  Systems  Protection 
Board; 

(9)  The  Offic-e  of  Special  Counsel; 

(10)  The  OfTice  of  Criminal 
Investigation  of  the  Internal  Revenue 
Service. 

(11)  The  Office  cf  Investigative 
Programs  of  the  United  States  Customs 
Service: 

(12)  The  Office  of  Law  Enforcement  of 
the  Bureau  of  Alcohol.  Tobacxo.  and 
Firearms; 

(13)  The  Criminal  Division  of  the 
Department  of  justice; 

(14)  Career  Senior  Executive  Service 
positions  described  in  5  U.S.C. 
3132(a)(4): 

(15)  Administrative  Law  Judge 
positions  described  in  5  U  S.C.  5372: 

(16)  Contract  Appeals  Board  Member 
positions  described  in  5  LI. S.C.  5372a. 

(b)  Employees  appointed  by  the* 
President  by  and  with  the  advice  and 
consent  of  the  Senate  in  the  agencies 
and  positions  described  in  paragraph  (a) 
of  this  section  are  excluded  from 
coverage  under  this  subpart. 

(( )  All  employees  covered  under  this 
subpart  are  free  to  engage  in  political 
activity  to  the  widest  extent  consistent 
with  the  restrictions  imposed  by  law 
and  this  subpart. 

§  734.402     Expression  ot  an  employee's 
Individual  opinion. 

Each  eniployw)  covered  under  this 
subpart  retains  the  right  to  participate  in 
any  of  the  following  political  activities, 
as  long  as  such  activity  is  not  performed 
in  concert  with  a  political  pariy, 
partisan  political  group,  or  a  candidate 
for  partisan  political  office: 

(a)  Express  his  or  her  opinion  as  an 
individual  privately  and  publicly  on 
political  subjects  and  candidates; 


(b)  Display  a  political  picture,  sign, 
sticker,  badge,  or  button,  as  long  as 
these  items  are  displayed  in  accordance 
with  the  provisions  of  §  734.408  of 
subpart  D  of  this  part: 

(c)  Sign  a  political  petition  as  an 
individual: 

(d)  Be  politically  active  in  connection 
with  a  question  which  is  not  specifically 
identified  with  a  political  party,  such  as 
a  constitutional  amendment, 
referendum,  approval  of  a  municipal 
ordinance,  or  any  other  question  or 
issue  of  a  similar  character:  and 

(e)  Otherwise  participate  fully  in 
public  affairs,  except  as  prohibited  by 
other  Federal  law,  in  a  manner  which 
does  not  compromise  his  or  her 
efficiency  or  integrity  as  an  employee  or 
the  neutrality,  efficiency,  or  integrity  of 
the  agency  or  instrumentality  of  the 
United  States  Government  in  which  he 
or  she  is  employed. 

Example  J.  An  employee  may  purchase  air 
time  on  a  radio  or  television  station  to 
endorse  a  partisan  political  candidate. 
However,  he  or  she  may  not  endorse  such  a 
candidate  in  a  commercial  or  program  which 
is  sponsored  by  the  candidate's  campaign 
committee,  a  political  party,  or  a  partisan 
political  group. 

Example  2:  An  employee  may  address  a 
political  convention  or  rally  but  not  on 
behalf,  or  at  the  request  of.  a  political  party, 
partisan  political  group,  or  an  individual 
who  is  running  for  the  nomination  or  as  a 
candidate  for  election  to  partisan  political 
office. 

Example  3  An  employee  may  print  at  her 
own  expense  one  thousand  fliers  which  state 
her  personal  opinion  that  a  partisan  p>olitical 
candidate  is  the  best  suited  for  the  job.  She 
may  distribute  the  fliers  at  a  shopping  mall 
on  the  weekend.  However,  she  may  not 
distribute  fliers  printed  by  the  candidate's 
campaign  committee,  a  political  party,  or  a 
partisan  political  group. 

Example  4:  An  employee  may  stand 
outside  of  a  political  ptarly  convention  with 
a  homemade  sign  which  states  her  individual 
opinion  that  one  of  the  candidates  for 
nomination  is  the  best  qualified  candidate. 

Example  5:  An  employee  may  not  wear  a 
button  with  a  partisan  political  theme  while 
she  is  on  duty. 

§  734  403     Parlicipauon  In  elections. 

Edch  employee  covered  under  this 
subpart  retains  the  right  to: 

(a)  Register  and  vote  in  any  election; 

(b)  Talte  an  active  part,  as  a  candidate 
or  in  support  of  a  candidate,  in  a 
nonpartisan  election;  and 

(c)  Serve  as  an  election  judge  or  clerk, 
or  in  a  similar  position,  to  perform 
nonpartisan  duties  as  prescribed  by 
State  or  local  law. 

§  734  404    Participation  in  political 
organizations. 

Lac  h  employee  covered  under  this 
subpart  retains  the  right  to: 


(a)  Participate  in  the  nonpartisan 
activities  of  a  civic,  community,  scxrial. 
labor,  or  professional  organization,  or  of 
a  similar  organization; 

(b)  Be  a  member  of  a  political  party 
or  other  partisan  political  group  and 
participate  in  its  activities  to  the  extent 
cx>nsistent  with  other  Federal  law; 

(c)  Attend  a  political  convention, 
rally,  fund-raising  function,  or  other 
politic:al  gathering;  emd 

(d)  Make  a  financial  contribution  to  a 
political  party,  partisan  political  group, 
or  to  the  campaign  committee  of  a 
candidate  for  partisan  political  office 

Example  I ;  An  employee  may  attend  a 
political  (x>nvention  or  rally.  However,  the 
employee  may  not  participate  in 
demonstrations  or  parades  which  are 
sfionsored  by  a  political  party,  a  partisan 
(Xtlitical  group,  or  an  individual  who  is 
running  for  nomination  to  be  a  candidate  for 
partisan  political  office. 

Example  2:  An  employee  may  attend  a 
political  ftarty's  annual  barbecue,  but  he  or 
she  may  not  organize,  distribute  invitations 
to.  or  sell  tickets  to  the  barbecue. 

§734  405     Campaigning  for  a  spouse  or 
family  member. 

An  employee  covered  under  this 
subpart  who  is  the  spouse  or  family 
member  of  either  a  candidate  for 
partisan  political  office,  or  a  candidate 
for  political  party  office,  may  appear  in 
photographs  of  the  candidate's  family 
which  might  appear  in  a  political 
advertisement,  a  broadcast,  campaign 
literature,  or  similar  material.  A  spouse 
or  a  family  member  who  is  covered  by 
the  Hatch  Ac:t  Reform  Amendments  also 
may  attend  political  functions  with  the 
candidate,  fiowever,  the  spouse  or 
family  member  may  not  distribute 
campaign  literature  or  solicit,  accept,  or 
receive  political  contributions. 

Example  1 :  An  employee  who  is  tpe 
spouse  of  a  candidate  for  partisan  f»olitical 
office  may  stand  in  the  receiving  line  and  sit 
at  the  head  table  during  a  political  dinner 
honoring  the  sp>ouse. 

Example  2:  An  employee  who  is  the 
daughter  of  a  candidate  for  partisan  political 
office  may  appear  in  a  family  photograph 
which  is  printed  in  a  campaign  flier,  but  she 
may  not  distribute  the  flier  at  a  campaign 
rally. 

§734  406    Participation  in  potitical 
activities  while  on  duty,  In  uniform,  in  any 
'oom  Of  building  occupied  in  the  disctiarge 
o'  official  duties,  or  using  a  Federal  vehicle, 
prohibition. 

(a)  An  employee  covered  under  this 
subpart,  may  not  participate  in  political 
activities: 

(1 )  While  he  or  she  is  on  duty; 

(2)  While  he  or  she  is  wearing  a 
uniform,  badge,  or  insignia  that 
identifies  the  employing  agency  or 
instrumentality  or  the  position  of  the 
o.Tiployeo; 


(3)  While  he  or  she  is  in  any  rcx)m  or 
building  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  office  in  the 
Government  of  the  United  States  or  any 
agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Government-owned 
or  leased  vehicle  or  while  using  a 
privately  owned  vehicle  in  the 
discharge  of  official  duties. 

(b)  (Reserved) 

§  734.407    Use  of  official  authority; 
prohibition. 

An  employee  covered  under  this 
subpart  may  not  use  his  or  her  official 
authority  or  influence  for  the  purpose  of 
interfering  with  or  affecting  the  nssult  of 
an  election. 

§734  408     Participation  in  political 
management  ar.d  political  campaigning: 
prohibitions. 

.\n  employee  covered  under  this 
subpart  may  not  take  an  active  part  in 
political  management  or  in  a  political 
campaign,  except  as  permitted  by  this 
ptirt. 

§734.409    Parttcipation  in  political 
organizations;  pr«>hibitk>ns. 

An  employee  covered  under  this 
subpart  may  not: 

(a)  Serve  as  an  officer  of  a  political 
party,  a  member  of  a  national.  State,  or 
local  committee  of  a  political  party,  an 
officer  or  member  of  a  committee  of  a 
partisan  political  group,  or  be  a 
candidate  for  any  of  these  positions; 

(b)  Organize  or  reorganize  a  political 
party  organization  or  partisan  political 
group: 

(c)  Serve  as  a  delegate,  alternate,  or 
proxy  to  a  political  party  convention; 
and 

(d)  Address  a  convention,  caucus, 
rally,  or  similar  gathering  of  a  political 
party  or  partisan  political  group  in 
support  of  or  in  opposition  to  a 
candidate  for  partisan  political  office  or 
political  party  office,  if  such  address  is 
done  in  concert  with  such  a  candidate, 
pohtical  party,  or  partisan  political 
group. 

§  734.41 0    Participation  In  political 
fundraising:  prohibitions. 

An  employee  covered  under  this 
subpart  may  not: 

(a)  Solicit,  accept,  or  receive  political 
contributions;  or 

(b)  Organize,  sell  tickets  to.  promote, 
or  actively  participate  in  a  fundraising 
activity  of  a  candidate  for  partisan 
political  office  or  of  a  political  party,  or 
partisan  political  group 

§  734.41 1     Participation  in  potitical 
campaigning:  prohibitions. 

An  employee  covered  under  this 
subpart  may  not: 


(a)  Take  an  acrtive  part  in  managing 
the  political  campaign  of  a  candidate  for 
partisan  political  office  or  a  candidate 
for  political  party  office; 

(b)  Campaign  for  partisan  political 
office: 

(c)  Canvass  for  votes  in  support  of  or 
in  opposition  to  a  candidate  for  partisan 
political  office  or  a  candidate  for 
pohtical  party  office,  if  such  canvassing 
is  done  in  concert  with  such  a 
candidate,  or  of  a  pohtical  party,  or 
partisan  political  group: 

(d)  Endorse  or  oppose  a  candidate  for 
partisan  political  office  or  a  candidate  . 
for  political  party  office  in  a  political 
advertisement,  broadcast,  campaign 
literature,  or  similar  material  if  suc:h 
endorsement  or  opposition  is  done  in 
concert  with  such  a  candidate,  political 
party,  or  partisan  political  group: 

(e)  Initiate  or  circulate  a  partisan 
nominating  petition. 

§734.412    Participation  in  elections; 
prohitMtions. 

An  employee  covered  under  this 
subpart  may  not: 

(a)  Be  a  candidate  for  partisan 
political  office  except  as  described  in 
§734.403; 

(b)  Act  as  recorder,  watcher, 
challenger,  or  similar  officer  at  polling 
places  in  consultation  or  coordination 
with  a  political  party,  partisan  political 
group,  or  a  candidate  for  partisan 
politicial  office; 

(c)  Drive  voters  to  polling  plac:es  in 
consultation  or  coordination  with  a 
pohtical  party,  partisan  poUtical  group, 
or  a  candidate  for  partisan  political 
office. 

§  734.413    Employees  of  the  Federal 
Election  Conwnission;  prohibitions. 

(a)  An  employee  of  the  Federal 
Election  Commission  may  not  request  or 
receive  &X)m.  or  give  to.  an  employee,  a 
Member  of  Congress,  or  an  officer  of  a 
uniformed  service  a  political 
contribution. 

fb)  This  section  does  not  cover,^ 
employee  of  the  Federal  Election 
Commission  who  are  appointed  by  the 
President  by  and  with  the  advice  and 
consent  of  the  Senate. 

Subpart  E — Special  Provisions  for 
Certain  Presidential  Appointees  and 
Employees  Paid  from  the 
Appropriation  for  the  Executive  Office 
of  the  President 

§  734.501    Permitted  and  prohibited 
activities. 

Except  as  otherwise  specified  in  tiiis 
part  734.  employees  who  are  appointed 
by  the  President  by  and  with  the  advice 
and  consent  of  the  Senate  are  subject  to 
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the  provisiDis  di  n;iI>ji.i.  is  B  and  C  of 
this  part. 

§  734  502     Participation  In  political  activity 
wt)ll«  on  duty.  In  uniform,  In  any  room  or 
bulkjlng  occuplad'ln  th«  discharge  of 
official  dutlas,  or  ualrtg  a  F«d«ral  vaMcle 

(<i)  This  s»;i  fion  npphos  to  an 
employee: 

(1)  The  duties  and  responsibilities  of 
whose  position  continue  outside  normal 
duly  hours  and  while  away  from  the 
normal  duty  post;  nnd 

(2)  Who  is— 

|i)  An  employee  paid  from  an 
appropriation  for  the  E.xo<  utive  Office  of 
President;  or 

(ii)  An  employee  appointed  by  the 
President  by  and  with  the  advice  and 
cons<»nt  of  the  Senate  whose  position  is 
loratod  within  the  United  States,  who 
determines  policies  to  ha  pursued  by  the 
United  States  in  relations  with  forripn 
powers  or  in  the  nationwide 
administration  of  Federal  laws. 

(b)  For  the  purposes  of  this  subpart . 
normal  duty  hours  and  normal  duly 
post  will  be  determined  by  the  head  of 
each  agency  or  instrumentality  of  the 
United  States  or  District  of  Columbia 
Government. 

(c)  An  employee  dps<;ribed  in 
paragraph  (a)  of  this  se<;lion  may 
participate,  subject  to  any  restrictions 
that  may  be  imposed  in  accordance  with 
S  734.104.  in  political  activities: 

( 1 )  While  he  or  she  is  on  duty; 

(2)  While  he  or  she  is  wearing  a 
uniform,  badge,  or  insignia  that 
identifies  the  agency  or  instrumentality 
of  the  United  States  Government  or  the 
position  of  the  employee; 

(3)  While  he  or  she  is  in  any  room  or 
building  occupied  in  the  discharge  of 
official  duties  by  an  individual 
employed  or  holding  office  in  the 
Government  of  the  United  States  or  any 
agency  or  instrumentality  thereof;  or 

(4)  While  using  a  Govemment-owne<l 
or  leased  vehicle  or  while  using  a 
privately-owned  vehicle  in  the 
discharge  of  official  duties 

(d)  Ai!  employee,  to  whom  subpart  E 
of  this  purt  does  not  apply,  who  is  not 
on  duty  may  participate  in  political 
activities  in  rooir.s  of  the  While  House 
which  are  part  of  the  private  Resideuce 
area  or  which  are  not  regularly  used 
solely  in  the  discharge  of  official  duties 

Example  1 ..  An  Inspector  General  is 
appointed  under  the  Insfjecinr  General  Act  of 
1978,  as  amended.  According  to  set  tion  3(c) 
of  that  Act.  he  or  she  does  not  qualify  as  an 
employee  who  determines  pohcies  to  be 
pursued  by  the  United  Slates  in  thn 
nationwide  administration  of  Federal  laws 
therefore,  he  or  she  may  not  partli  ipate  in 
political  activities  while  on  duty,  while 
wearing  a  uniform,  badge,  or  insignia  that 
ideiilifiKS  his  or  her  office  or  position  while 


m  any  room  or  building  occupied  in  the 
discharge  of  official  duties,  or  while  using  a 
Government-owned  or  leased  vehicle  or 
while  using  a  privately-owned  vehi<  le  in  the 
discharge  of  official  duties. 

E\nmplf>  2  An  employee  who  is  covered 
by  this  subpart  and  wears  a  uniform  as  an 
incident  of  her  office  may  wear  the  uniform 
while  she  is  giving  a  speech  at  a  politiral 
fundraiser 

E\amplf  3  The  head  of  an  exe«  utive 
di'partnieiit  may  hold  a  partisan  political 
meeting  or  host  a  reception  which  is  not  a 
fundraiser  in  his  conference  room  during 
nonnal  business  hours. 

Example  4  An  employee  acjompanies  the 
Secretary  of  Transportation  to  a  politiral 
party  convention  as  part  of  the  Secretary's 
sjtrurity  or  administrative  detail.  The 
employee  is  considered  to  be  on  duty  while 
protet  ting  or  performing  offii  iai  duties  for 
the  Secretary  regardless  of  the  nature  of  the 
funition  that  the  Secretary  is  attending. 

Example  5  An  American  Ambassador 
overseas  obtains  authorization  from  the 
Department  of  State  to  depart  post  in  order 
to  take  a  vacation  away  from  post.  During  the 
period  she  is  authorized  to  be  on  vacation 
away  from  post,  she  is  not  considered  to  he 
on  duty  for  the  purpose  of  the  Hate  h  A(  t 
R.)form  Amendments  and  may  engage  in  any 
politiral  activity  permitted  under  the  Hatt.h 
Act  Reform  Amendments  of  1993. 

§  734  503     Allocation  and  reimbursement  of 
costs  associated  witfi  political  activities. 

(a)  The  costs  associated  with  the 
politiral  activities  described  in 

if  733.502(c)  of  this  chapter  may  not  be 
paid  for  by  money  derived  from  the 
Treasury  of  the  United  States.  Costs 
associated  with  a  political  activity  are 
deemed  not  to  be  paid  for  by  money 
derived  from  the  Treasury  of  the  United 
States  if  the  Treasury  is  reimbursed  for 
the  costs  within  a  reasonable  period  of 
time. 

(b)  For  the  purposes  of  this  section, 
costs  associated  with  a  political  activity 
do  not  include  any  costs  that  the 
Government  would  have  or  have 
incurred  regardless  of  whether  the 
activity  was  political.  Examples  of  such 
costs  are: 

(1)  The  compensation  of  the  employee 
described  in  §  734.502(a); 

(2)  The  value  of  any  office  or  other 
real  property  owned  or  leased  by  the 
Government; 

(3)  The  compensation  and  expenses  of 
any  Government  employee  that  is 
required  in  the  performance  of  his  or 
her  duties  to  accompany  or  assist  the 
person  engaging  in  the  political  activity, 
and 

(4)  The  cost  of  special  security 
arrangements  for  the  person  engaging  in 
the  political  activity,  including  special 
transportation  vehicles  or  methods. 

(c)  (1)  An  employee  covered  under 
this  subpart  must  apporiion  the  costs  of 
mixed  travel  based  on  the  time  spent  on 


political  activities  and  the  time  spent 
performing  official  duties.  Prorating  the 
cost  of  travel  involves  determining  th«' 
"total  activity  time"  which  is  the 
amount  of  time  actually  spent  by  thr> 
employee  in  meetings,  receptions, 
rallies,  and  similar  activities.  Time 
spent  in  actual  travel,  private  study,  or 
rest  and  recreation  is  not  included  in 
the  computation  of  the  "total  activity 
time"  The  proration  of  the  cost  then  is 
determined  based  on  how  the  'total 
activity  time"  was  spent.  The  formula  is 
as  follows: 
Time  spent  in  official  meetings. 

receptions,  etc.  •♦•  Time  spent  in 

political  meetings,  receptions,  rallies 

=  Total  activity  time 
Time  spent  in  official  activity  -s-  Total 

activity  time  =  Percentage  of  trip  that 

is  official 
Time  spent  in  political  activity  +  Total 

activity  time  =  Percentage  of  trip  that 

is  political 
The  percentage  figure  that  represents 
the  political  portion  of  the  trip  is  then 
multiplied  by  the  amount  that  would  be 
reimbursed  to  the  Government  if  all  of 
the  travel  was  political.  The  product  of 
that  calculation  represents  the  amount 
to  be  paid  by  the  political  entity  or 
organization. 

(2)  The  allocation  method  must  be 
applied  to  all  of  the  relevant  costs  of 
mixed  travel. 

(3)  Expenses  that  are  associated 
specifically  with  a  political  activity  and 
not  with  any  official  activity  must  be 
treated  as  political,  and  expenses 
associated  specifically  with  an  official 
activity  and  not  with  any  political 
activity  must  be  treated  as  official. 

(4)  In  allocating  the  costs  of  travel 
other  than  air  travel,  the  allocation 
formula  should  be  applied  to  any 
Government  maximum  for  that  type  of 
expenditure. 

(5)  The  determination  of  the  proper 
amount  of  allocation  must  be  based  on 
the  facts  and  circumstances  involved. 

(6)  In  the  event  that  a  minor,  clearly 
incidental  percentage  of  the  activity  of 
a  mixed  trip  is  devoted  to  either  official 
or  political  activity,  e.g.  less  than  3%. 
the  entire  trip  should  be  treated  as  if  it 
was  wholly  of  the  type  represented  by 
the  substantial  figure.  The  balance 
should  be  treated  as  de  minimis  and 
need  not  be  reimbursed  as  political  or 
charged  as  official. 

(d)  For  any  cost  of  a  political  activity 
of  an  employee  that  is  required  to  be 
reported  to  the  Federal  Election 
Commission  under  the  Federal  Election 
Campaign  Act  (FECA)  or  the 
Presidential  Election  Campaign  Fund 
Act  (PECFA).  the  employee  shall  use  the 
same  method  of  allocation  as  used 


under  the  FECA  or  PECFA  and 
regulations  thereimder  in  lieu  of  the 
alldcation  method  in  paragraph  (c)  of 
this  section. 

Example  1  The  Secretary,  an  employee 
described  by  section  7324(b)(2)  of  title  5  of 
the  United  States  Code,  holds  a  catered 
political  activity  (other  than  a  fundraiser)  in 
her  office.  Her  security  detail  attends  the 
reception  as  part  of  their  duty  to  provide 
security  for  her  The  Secretary  will  not  be  in 
violation  of  the  Hatch  Act  Reform 
Amendments  if  the  costs  of  her  office,  her 
compensation,  and  her  security  detail  are  not 
reimbursed  to  the  Treasury  A  violation  of 
the  Hatch  Act  Amendments  occurs  if 
Goverrunent  funds,  including  reception  or 
discretionary  funds,  are  used  to  cater  the 
political  activity,  unless  the  Treasury  is 
reimbursed  for  the  cost  of  the  catering  within 
a  reasonable  time. 

Example  2:  There  should  be  no  allocation 
between  official  and  p>olitical  funds  for  a 
sound  system  rented  for  a  single  event. 

Example  3:  If  on  a  mixed  trip  a 
Government  employee  is  only  entitled  to  S26 
per  diem  for  food  on  a  wholly  official  trip 
and  the  trip  is  50%  political  and  50% 
official,  the  Government  share  would  be  50% 
of  $26.  not  50%  of  the  actual  amount  sjjent. 

Example  4:  The  President  is  transported  by 
special  motorcade  to  and  from  the  site  of  the 
political  event.  The  exf>ense  of  the  motorcade 
is  for  Sfiecial  security  arrangements.  Thus,  it 
would  not  be  a  violation  of  the  Hatch  Act 
Reform  Amendments  if  the  costs  of  the 
security  arrangements,  including  the  cost  of 
the  motorcade,  are  not  reimbursed  to  the 
Treasury. 

Sv^bpar!  F— Employees  Who  Work  on 
An  irregular  or  Occasional  Basis 

§  734.601     Employees  who  work  on  an 
irregular  or  occasional  t>asis 

An  employee  who  works  on  an 
irregular  or  occasional  basis  or  is  a 
special  Government  employee  as 
defined  in  18  U.S.C.  202(a)  is  subject  to 
the  provisions  of  the  applicable  subpart 
of  this  part  when  he  or  she  is  on  duty. 

Example:  An  employee  appointed  to  a 
spiecial  commission  or  task  force  who  does 
not  have  a  regular  tour  of  duty  may  run  as 
a  partisan  political  candidate,  but  may 
actively  campaign  only  w  hen  he  or  she  is  not 
o'n  duty 

Subpart  G— Related  Statutes  and 
Executive  Orders 

§  734.701    General. 

In  addition  to  the  provisions 
regulating  political  activity  set  forth  in 
subparts  A  through  G  of  this  part,  there 
are  a  number  of  statutes  and  Executive 
orders  that  estabfish  standards  to  which 
the  political  activity  of  an  employee,  a 
Federal  labor  organization,  a  Federal 
employee  organization,  and  a 
multicandidate  political  committee 
must  conform.  The  list  set  forth  in 
§  734.702  references  some  of  the  more 


significant  of  those  statutes.  It  is  not 
comprehensive  and  includes  only 
references  to  statutes  of  general 
applicability. 

§  734.702    Related  statutes  and  Executive 
orders. 

(a)  The  prohibition  against  offering 
anything  of  value  in  consideration  of  the 
use  or  promise  of  use  of  influence  to 
procure  appointive  office  (18  U.S.C. 
210). 

(b)  The  prohibition  against 
solicitation  or  acceptance  of  anything  of 
value  to  obtain  public  office  for  another 
(18  U.S.C.  211). 

(c)  The  prohibition  against 
intimidating,  threatening,  or  coercing 
voters  in  Federal  elections  (18  U.S.C. 
594). 

(d)  The  prohibition  against  use  of 
official  authority  to  interfere  with  a 
Federal  election  by  a  person  employed 
in  any  administrative  position  by  the 
United  States  in  connection  with  any 
activity  financed  in  whole  or  in  part  bv 
Federal  funds  (18  U.S.C.  595). 

(e)  The  prohibition  against  the 
promise  of  employment,  compensation, 
or  benefits  from  Federal  funds  in 
exchange  for  political  activity  (18  U.S.C. 
600). 

(0  The  prohibition  against  the 
deprivation  of  or  threat  of  deprivation  of 
employment  in  exchange  for  political 
contributions  (18  U.S.C.  601). 

(g)  The  prohibition  against  soliciting 
political  contributions  (18  U.S.C.  602). 

(h)  The  prohibition  against  making 
certain  political  contributions  (18  U.S.C. 
603). 

(i)  The  prohibition  against  soliciting 
or  receiving  assessments,  subscriptions, 
or  contributions  for  political  purposes 
from  persons  on  Federal  relief  or  work 
relief  (18  U.S.C.  604). 

())  The  prohibition  against  disclosing 
and  receiving  lists  or  names  of  persons 
on  rehef  for  political  purposes  (18 
use.  605). 

(k)  The  prohibition  against 
intimidating  employees  to  give  or 
withhold  a  political  contribution  (18 
U.S.C.  606). 

(1)  The  prohibition  against  soliciting 
poUtical  contributions  in  navy  yards, 
forts,  or  arsenals  (18  U.S.C.  607). 

(m)  The  prohibition  against  coercing 
employees  of  the  Federal  Government  to 
engage  in,  or  not  to  engage  in,  any 
political  activity  (18  U.S.C.  610).' 

(n)  The  prohibition  against  certain 
personnel  practices  (5  U.S.C.  2302). 

(o)  The  prohibition  against  making, 
requesting,  considering,  or  accepting 
pohtical  recommendations  (5  U.S.C. 
3303). 

(p)  The  prohibitions  against  misuse  of 
a  Government  vehicle  (31  U.S.C.  1344). 


(q)  The  requirements  and  prohibitions 
stated  in  the  Federal  Election  Campaign 
Act  (2  U.S.C.  431-455). 

(r)  The  prohibitions  against  soliciting 
for  gifts  to  superiors,  giving  donations 
for  such  gifts,  and  accepting  gifts  from 
employees  who  receive  a  lower  rate  of 
pay  (5'U.S.C.  7351). 

(s)  The  prohibitions  against  soliciting 
or  accepting  things  of  value  from 
specified  persons  (5  U.S.C.  7353). 

(t)  The  prohibitions  and  requirements 
stated  in  the  Ethics  in  Government  Act 
of  1978  (5  use.  App.)  and  Executive 
Order  12674  (54  FR  15159-15162;  3 
CFR  1«89  Comp.  215-218)  as  modified 
by  Executive  Order  12731  (55  FR 
42547-42550;  3  CFR  1990  Comp.  306- 
311). 

(FR  Doc  94-23395  Filed  9-22-94:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
pocket  No.  93-135-2] 

Imported  Fire  Ant;  Addition  of 
Authorized  Chemical  Treatment 

AGENCY:  Animal  and  Plant  Heahh 
Inspection  Service.  USDA. 
ACTION:  Final  rule. 

» ^ 

SUMMARY:  We  are  amending  the 
appendix  to  the  imported  fire  ant 
regulations  to  add  the  insecticide 
tefluthrin  (FIREBAN«)  to  the  list  of 
authonzed  chemicals  for  the  treatment 
of  containerized  nursery  stock  that  is  to 
be  certified  for  interstate  movement 
from  quarantined  areas.  We  are  also 
adding  provisions  regarding  the  proper 
use  of  tefluthrin.  This  action  gives 
nurseries  another  choice  of  insecticides 
with  which  to  meet  the  certification 
requirement  for  interstate  movement  of 
containerized  nursery  stock. 
EFFECTIVE  DATE:  September  23.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  L.  Brittingham,  Operations 
Officer,  Domestic  and  Emergency 
Operations.  Plant  Protection  and 
Quarantine,  APHIS,  USDA.  room  640, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20;82.  (301)  436-6247. 

SUPPLEMENTARY  INFORMATION: 

Background 

Imported  fire  ants.  Solenopsis  invicta 
Buren  and  Solenopsis  richteri  Forel.  are 
aggressive,  stinging  insects  that,  in  large 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  humans. 
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Imported  fire  ants  feed  an  crops,  and 
tbeir  larse.  bard  mounds  damage  farm 
and  field  machinery. 

The  restrictions  in  "Subpart — 
Imported  Fire  Ant"  (7  CFR  §§  301.81 
through  301.81-10.  referred  to  below  as 
"the  regulations")  prevent  the  spread  of 
the  imported  fire  ant  (IFA)  on  articles 
moving  interstate  by  quarantining  IFA- 
infested  States  or  IFA-infested  areas 
within  States  and  imposing  restrictions 
on  the  interstate  movement  of  certain 
articles,  known  as  regulated  articles, 
from  these  quarantined  States  or  areas. 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  before  interstate  movement 
must  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  Appendix  to  .Subpart  •'Imported  Fire 
Ant"— Portion  of  "Imported  Fire  Ant 
Program  Manual"  (referred  to  below  as 
"the  Appendix").  The  Appendix  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 

On  hily  20,  1994.  we  published  in  the 
Federal  Register  (59  FR  36996-36998, 
Docket  No.  93-135-1)  a  proposal  to 
amend  the  Appendix  by  adding  granular 
tefluthrin  to  the  list  of  authorized 
chemicals  for  the  treatment  of  regulated 
articles  under  the  regulations.  We  also 
proposed  to:  (1)  Amend  paragraph 
I1I.C.3.  of  the  Appendix  by  adding 
provisions  regarding  the  material  to  be 
treated,  the  dosage  rate,  and  the 
exposure  period,  and  by  adding  a  new 
"Method  E — Granular  Incorporation 
(Tefluthrin);"  (2)  amend  paragraph 
III  C.4.,  under  the  "Exclusion"  heading, 
to  allow  tefluthrin  to  be  used  as  an 
ahemative  to  bifenthrin  in  treating  soil 
or  potting  media  for  plants  grown  on  the 
premises  to  prevent  infestation  with  or 
spread  of  the  imported  fire  ant;  and  (3) 
amend  paragraph  ni.C.4.,  under  the 
"Enforcement"  heading,  by  adding 
"tefluthrin"  to  a  reference  to  chemical 
treatments  that  are  described  in 
paragraph  III.C.3.  of  the  Appendix. 

Fn  addition,  we  proposed  to  make  two 
miscellaneous  changes  in  paragraph 
ni.C.4  The  first,  under  the  "Exclusion" 
heeding,  was  to  add  the  word  "drench" 
immediately  after  the  word  "bifenthrin" 
in  paragraph  (b),  to  make  it  clear  that 
only  drench  applications  are  to  be  used 
in  tTMting  plants  received  from  outside 
sourcn.  The  second  miscellaneous 
change,  under  the  "Enforcement" 
heading,  was  to  remove  the  word 
"liquid"  in  the  phrase  "liquid 
chlorpvrifos  and  bifenthrin"  to  make  it 
clear  that  the  bifenthrin  can  be  in  either 
liouid  or  granular  form. 

We  solicited  comments  concerning 
our  proposal  for  a  30-day  comment 
period  ending  August  19. 1994.  We 


received  six  comments  by  that  date. 
They  were  from  a  nursery  association, 
distributors  of  agricultural  chemical 
treatments,  and  a  State  department  of 
agriculture.  All  responses  were  in  favor 
of  the  proposed  rule.  However,  a  few 
commenters  brought  to  our  attention 
new  information  which  warrants 
changes  to  the  proposal.  These  changes 
are  discussed  below. 

We  had  proposed  to  add  granular 
tefluthrin  to  the  list  of  authorized 
chemicals  under  the  tradename 
FORCE*.  Several  commenters  noted 
that  the  insecticide  tefluthrin  marketed 
under  the  tradename  FORCE*  is  only 
for  use  on  field  com.  The  company 
which  will  distribute  granular  tefluthrin 
for  the  treatment  of  containerized 
nursery  stock  will  market  tefluthrin 
under  the  tradename  FIREBAN*.  We 
are.  therefore,  adding  granular  tefluthrin 
to  the  Appendix  mtder  the  tradename 
FIREBAN*.  rather  than  under  the 
tradename  FORCE*. 

We  bad  also  propo6«d  that  the 
granular  tefluthrin  be  applied  at  a 
dosage  rate  of  25  parts  per  million 
(ppm),  with  no  limit  on  the  certification 
period.  We  then  received,  as  part  of  a 
comment,  data  which  enables  APHIS  to 
support  the  treatment  of  soil  or  potting 
media  with  granular  tefluthrin,  for 
limited  periods,  at  rates  lower  than  the 
25  ppm  rate  originally  proposed.  This 
data  was  not  available  when  the 
proposal  to  this  rule  was  published. 
However,  we  have  reviewed  the  data 
included  in  the  comment  and  have 
determined  that  a  dosage  rate  of  10  ppm 
is  efficacious  for  6  months  and  that  a 
dosage  rate  of  15  ppni  is  efficacious  for 
12  months.  Therefore,  this  final  rule 
adds  provisions  for  dosage  rates  of 
granular  teOulhrin  at  10  ppm  and  IS 
ppm,  for  the  limited  periods  indicated. 
Treatment  at  a  dosage  rate  of  25  ppm 
will  remain  an  option,  as  proposed,  in 
order  to  certify  containerized  nursery 
stock  for  interstate  movement  from 
quarantined  areas  for  more  than  12 
months.  Allowing  treatment  at  lower 
dosage  rates  will  reduce  the  amount  of 
insecticide  used,  thus  reducing  the 
economic  burden  on  persons  moving 
containerized  nursery  stock  interstate 
from  imported  fire  ant -quarantined 
areas  for  limited  periods. 

Finally,  one  commenter  inquired 
whether  or  not  we  intend  to  limit  the 
use  of  granular  tefluthrin  to  IFA-free 
nurseries  only.  The  answer  is  no.  We  ere 
adding  granular  tefluthrin  to  the  list  of 
authorized  chemicals  for  the  treatment 
of  containerized  nursery  stock  that  is  to 
be  certified  for  interstate  movement 
from  quarantined  areas  (listed  in 
§  301.81-3  of  the  regulations).  Any 
containerized  nursery  stock  that 


qualifies  as  a  regulated  article  (see 
§  301.81-2)  and  that  is  moved  interstate 
from  a  quarantined  area  must  be  treated 
with  an  authorized  chemical  (or 
otherwise  handled  in  accordance  with 
§§301.81-4  and  301.81-5),  regardless  of 
whether  or  not  the  nursery  is  IFA-free. 
Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final 
rule,  with  the  changes  noted  above. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553.  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  gives  nurseries  another  choice 
of  insecticides  with  which  to  meet  the 
certification  requirement  for  interstate 
movement  of  containerized  nursery 
stock,  and  provides  a  backup  in  case 
one  of  the  insecticides  is  taken  off  the 
market  or  is  unavailable  for  any  reason. 
Immediate  implementation  of  this  rule 
is  necessary  so  that  nurseries  may  begin 
treating  soil  and  potting  media  with 
granular  tefluthrin  in  preparation  for  the 
shipping  season  beginning  this 
Septemt>er.  Therefore,  the  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Ser\ice  has  determined  that 
this  rule  should  be  effective  upon 
publication  in  the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  A^l 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

This  rule  amends  the  Appendix  to  the 
imported  fire  ant  regulations  to  allow 
the  use  of  the  insecticide  tefluthrin 
(FIREBAN*).  in  granular  form,  for  the 
treatment  of  containerized  nursery  stock 
that  is  to  be  certified  for  interstate 
movement  from  areas  quarantined  for 
imported  fire  ant. 

Approximately  2,645  nurseries  move 
containerized  nursery  stock  interstate 
from  quarantined  areas  each  year. 
Twelve  of  these  nurseries  would  be 
considered  large;  2,633  would  be 
considered  small,  with  annual  sales 
below  S500.000. 

Current  regulations  allow  for  the 
incorporation  of  granular  bifenthrin  for 
the  treatment  of  containerized  nursery 
stock  that  is  to  be  certified  for  interstate 
movement  from  quarantined  areas.  A 
50-pound  bag  of  granular  bifenthrin 
currently  retails  for  about  $38  50.  The 
expected  retail  price  for  tefluthrin  is  nut 
available,  but  should  be  comparable  to 
that  of  bifenthrin  For  this  reason. 


APHIS  anticipates  that  the  economic 
impact  to  nurseries  that  use  these 
products  will  not  be  significant. 

The  addition  of  tefluthrin  to  the  list 
of  authorized  chemicals  gives  nurseries 
another  choice  of  insecticides  so  they 
can  choose  whichever  product  best  suits 
their  needs,  and  provides  a  backup  in 
case  one  of  the  insecticides  is  taken  off 
the  market  or  is  unavailable  for  any 
reason  The  addition  of  tefluthrin  could 
also  stimulate  competition  for  imported 
fire  ant  insecticides,  which  could  drive 
down  prices  for  all  chemicals 
authorized  under  the  IFA  program.  If 
this  happens,  nurseries  will  benefit  by 
lower  treatment  costs. 

We  do  not  anticipate  that  there  will  be 
a  noticeable  impact  on  small  entities 
that  distribute  agricultural  chemicals. 
Distributors  of  agricultural  chemicals 
are  diversified  businesses  that  sell  a 
wide  variety  of  chemicals,  fertilizers, 
and  other  farm  and  nursery  supplies. 
We  do  not  anticipate  any  significant 
economic  impact  on  any  other  small 
entities. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consuhation  with 
State  and  local  officials.  (See  7  CFR 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  our 
conclusion  that  use  of  tefluthrin  at  the 
dosage  rate  of  25  ppm,  or  less  for 
limited  periods,  will  not  present  a  risk 
of  disseminating  plant  pests  and  will 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 


determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with-  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.],  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
Imolementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  Parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  Part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28,  1979.  and  44 
FR  51272-51274.  August  31,  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington.  DC.  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  In  addition, 
copies  may  be  obtained  by  writing  to  the 
individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb.  150dd.  ISOee. 
150ff,  161,  162,  and  164-167;  7  CFR  2.17. 
2.51,  and  371.2(c). 

2.  Part  301,  Subpart— Imported  Fire 
Ant,  Appendix  to  the  subpart,  is 
amended  as  follows: 

a.  In  paragraph  III.B.,  imder  the 
"Insecticides"  heading,  "Tefluthrin 
(FIREBAN®)"  is  added  following 
"Fenoxycarb  (AWARD*)". 

b.  Paragraph  III.C.3. c.  is  redesignated 
as  paragraph  III.C.3. d.,  and  a  new 
paragraph  III.C.3. c.  is  added  to  read  as 
set  forth  below. 

c.  In  newly  redesignated  paragraph 
III.C.3.d.,  the  introductory  text,  the 
phrase  "chlorpyrifos  and  bifenthrin"  is 
removed  and  the  phrase  "chlorpyrifos, 
bifenthrin,  or  tefluthrin"  is  added  in  its 
place;  and  a  new  "Method  E — Granular 
Incorporation  (Tefluthrin)"  is  added  at 


the  end  of  the  paragraph,  to  read  as  set 
forth  below 

d.  In  paragraph  II1.C.4.,  under  the 
"Exclusion"  heading,  paragraph  (b), 
introductory  text,  the  word  "drench"  is 
added  immediately  after  the  word 
"bifenthrin ',  and  a  new  paragraph, 
titled  "Tefluthrin",  is  added 
immediately  following  the  existing  text, 
to  read  as  set  forth  below 

e.  In  paragraph  III.C.4.,  under  the 
"Enforcement"  heading,  in  the  sixth 
paragraph,  the  phrase  "liquid 
chlorpyrifos  or  bifenthrin"  is  removed 
and  the  phrase  'chlorpyrifos.  bifenthrin, 
or  tefluthrin"  is  added  in  its  place. 

Subpart— Imported  Fire  Ant 


Appendix  to  Subpart  "Imported  Fire 
Ant" — Portion  of  "Imported  Fire  Ant 
Program  Manual"  " 

III.  Regulatory  Procedures 

*  •  •  •  • 

C.  Approved  Treatments 

3.  Plants — Balled  or  in  Containers 

•  •         >         •         t 

c.  Tetluth.'-in:  Granular  Formulation. 

Material:  Granular  tefluthrin — 
incorporation  into  soil  or  potting  media  for 
containerized  nursery  stock. 

Dosage:  The  amount  of  granular  tefluthrin 
needed  to  achieve  a  sp»ecified  dosage  varies 
with  the  bulk  density  of  the  soil  or  potting 
media.  Follow  label  directions  to  calculate 
the  amount  of  granular  tefluthrin  needed  to 
achieve  a  specified  dosage. 


Granular  tefluthrin  dosage 
(parts  per  million) 

Oertiftcatiofi  pe- 

nod  (months 
after  treatment) 

10  ppm  

15  ppm  

25  ppm  

0-6  months. 
0-12  months. 
Continuous. 

Exposure  period:  Containerized  nursery 
stock  can  be  certified  for  interstate  movement 
from  quarantined  areas  immediately  upon 
completion  of  the  treatment. 

d.  *   *   * 


Method  E — Granular  Incorporation 

fTefluthrin) 

Apply  tefluthrin  according  to  the  label 
directions  for  granular  incorporation.  Mix 
thoroughly  to  distribute  the  granular 
tefluthrin  evenly  throughout  the  soil  or 
potting  media.  After  potting,  containers  must 
be  watered  to  the  p>oint  of  saturation. 

Precautions:  Saturation  of  the  soil  or 
potting  media  with  the  tefluthrin  is  essential. 
Water  that  drains  from  the  treatment  area, 
which  mav  contain  tefluthrin,  must  be 


^.\  copy  of  the  entire  'Imported  Fire  Ant  Program 
Manual"'  may  be  obtained  from  the  Administrator, 
c/o  Domestic  and  Emergency  Operations.  PPQ. 
APHIS.  Federal  Building.  6505  Belcrest  Road. 
Hvattsvjlle.  MD  20782. 
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disposed  of  in  accordance  with  Sute  and 
ioca\  la>r». 

4.  Imporled-Fire- Ant-Free  Nurseiy — 
Contain«ri2«d  Plants  Only 


Exclitston 

•  •         •         •         • 

Tefluthrin 

For  plants  grown  on  the  premises: 
Treatment  of  soil  or  potting  media  with 
granular  tefluthrin  prior  to  planting  is 
permitted  as  an  alternative  to  treatment  with 
granular  or  weftable  powder  formulation  of 
biSBnthrin.  This  treatment  reduces  the  risk  of 
infBStation  of  containers  by  alate  queens 
flying  in  from  adjacent  or  nearby  infested 
premises.  The  dosage  rate  is  variable, 
determined  by  the  selected  certincation 
period,  for  the  granular  tefluthrin. 

Apply  this  treatment  according  to  the  label 
directions. 

Mixing  must  be  adequate  to  blend  the 
required  dosage  of  granular  tefluthrin 
throughout  the  entire  soil  or  potting  media. 

•  •  •  •         • 

Done  in  Washington.  DC,  this  19th  day  of 
September  1094. 
Terry  L.  Medley. 

Acting  Administrator.  AaimciJ  and  Plant 
Heal  J)  Inspection  Service. 
|FR  Doc.  94-23614  Fikd  9-22-94;  845  am] 
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Agrlcuftural  Marketfng  Service 

7  CFR  Part  905 

(Docket  No.  FV94-906-3~iFR) 

Oranges.  Grapefruit  Tangerines,  and 
Tangeios  Grown  in  Florida,  Repacked 
Crtrus  Fruit  Shioment  Eiemption 
Procedures 

AGCMCr:  Agricultural  Marketing  Service. 

USDA. 

action:  Interim  final  rule  with  request 

for  coounents. 

summary:  This  interim  fiiul  rule 
establishes  exemption  procedures 
governing  shipments  of  repacked  fresh 
citrus  fruit  grown  in  Florida.  This  rule 
permits  repacking  shippers  to  repack 
and  ship  previously  inspected  and 
certified  citrus  fruit  exempt  from  fiirther 
inspection  and  certification  under 
specific  conditions.  This  exemption  is 
designed  to  enable  repacking  shippers 
to  repack  and  ship  fruit  fur  specialty 
markets,  without  inciuring  the  costs  of 
having  the  fruit  reinspected  and 
recertified. 
DATES:  EffectiTB  on  September  1,  1994. 

Comments  which  are  received  by 
October  24. 1994  will  be  considered 
prior  to  issuance  of  any  final  rule. 
AOOftCSSES:  Interested  persons  are 
invited  to  submit  written  comments 


concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division.  AMS, 
irSDA.  P.O.  Box  96456.  Room  2523-S. 
Washington.  DC  20090-6456;  or  by 
facsimile  at  202-720-5698.  Three  copies 
of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  shovdd 
reference  the  docket  number,  date,  and 
page  number  of  this  issue  of  the  federal 
Register. 

FOR  FURTHER  INfORMATION  CONTACT: 

Mark  Kreaggor.  Markelmg  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington. 
ex:  20090-6456;  telephone:  202-720- 
5127;  or  William  G.  Pimental,  Southeast 
Marketing  Field  Office,  USDA/ AMS. 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone  81 V299-4770. 
SUPPiEMENTARY  lltfORMATICN:  This 
interim  final  rule  is  issutxl  under 
Marketing  Agreement  and  Ntarketing 
Order  No.  905  [7  CFR  Part  905) 
regulating  the  handhng  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  bereinaftnr  referred  to 
•s  the  order.  This  order  is  effective 
under  the  Agricuhura)  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
use  601-674),  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  %vith  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  ^lstice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  S<H;rctarys  ruling 
on  the  petition,  provided  a  bill  in  equity 


is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  tne  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  *vill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  haw  small 
entity  orientation  and  » ompatibility. 
There  are  about  100  Florida  citrus 
fruit  handlers  subject  to  regulation 
under  the  marketing  ordCT  covering 
oranges,  grapefrxiit,  tanperines.  and 
tangelos  grown  in  Flonda,  and  about 
1 1 ,000  producers  of  these  citrus  fruits  in 
Florida.  Small  agnculturai  producers 
have  been  defined  by  the  Small 
Business  Administration  [13  CFR 
121.6011  as  iho&e  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  deiined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  minority  of  these 
handlers  and  a  majority  of  the  producers 
may  be  classified  as  small  entities. 

The  Citrus  Administrative  Committee 
(committee)  met  on  June  21, 1994,  and 
unanimously  recommended 
establishment  of  exemption  procedures, 
for  repacked  previously  inspected  and 
certified  citrus  fruit.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  rules  and  regulations 
effective  on  a  ccmtinuous  basis  for  each 
citrus  fruit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
expre.ss  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Section  905.80  (7  CFR  905.801 
provides  for  the  shipment  of  fruit  not 
subject  to  grade  and  size  regulations 
issued  under  §  905.52  [7  CFR  905.521, 
and  inspecticm  and  certification 
required  under  §905.53  [7  CFR  905.53]. 
including  types  of  shipments  and  fruit 
shipped  for  such  purposes  as  the 
committee  with  approval  of  the 
Secretary  may  specif.  Section  905.80 
also  provides  that  the  committee  shall, 
with  approval  of  the  Secretary,  prescribe 
such  rules,  regulations,  or  saf»»guar«is  as 


it  may  deem  necessary  to  prevent 
varieties  handled  under  the  provisions 
of  this  section  from  entering  channels  of 
trade  for  other  than  the  purposes 
authorized.  Such  rules,  regulations,  and 
safeguards  may  include  the 
requirements  that  handlers  file 
applications  with  the  committee  for 
authorization  to  handle  citrus  fixiit 
exempt  from  certain  order  requirements, 
and  report  such  exempted  shipments  to 
the  committee. 

Section  905.53  provides  that  when  the 
handling  of  citrus  iniit  is  regulated 
under  §  905.52,  each  handler  shall,  prior 
to  handling  any  lot  of  such  citrus  fruit, 
cause  such  citrus  fruit  to  be  inspected 
and  certified  by  the  Federal  or  Federal/ 
State  Inspection  Service  (FSIS)  as 
meeting  all  applicable  requirements  of 
such  regulation.  Section  905.53  also 
provides  that  inspection  and 
certification  shall  not  be  required  for  a 
particular  lot  of  citrus  fruit,  if  such  lot 
has  been  previously  inspected  and 
certified  by  the  FSIS  as  meeting  the 
handling  requirements  issued  under  the 
authority  of  §  905.52.  However,  if  such 
citrus  fruit  is  repacked  prior  to 
shipment  from  the  production  area,  the 
repacking  shipper  must  have  the  citrus 
fruit  reinspected  and  recertified.  This  is 
because  the  citrus  fhjit  loses  its  lot 
identity  during  the  repacking  process, 
and  there  is  no  way  to  demonstrate  that 
the  repacked  citrus  fixiit  is  the  same 
fruit  as  that  which  has  already  been 
inspected  and  certified  as  meeting  order 
requirements. 

The  committee  recommended 
establishment  of  the  following 
exemption  procedures  to  enable 
repacking  shippers  who  only  repack  and 
ship  previously  inspected  and  certified 
citrus  fruit  to  ship  such  fruit  exempt 
from  further  inspection  and  certification 
under  specific  conditions.  The 
exemption  provisions  enable  repacking 
shippers  to  custom  repack  and  ship 
previously  inspected  and  certified  citrus 
fruit  in  different  types  of  containers  that 
are  more  acceptable  to  certain  buyers  of 
specialty  packs  of  citrus  fruit,  without 
incurring  the  cost  of  having  the  fruit 
reinspected  and  recertified  as  meeting 
order  requirements.  Eliminating  the  cost 
of  having  the  citrus  fruit  reinspected 
and  certified  is  expected  to  lower 
repacking  costs  for  repacking  shippers, 
thereby  placing  them  on  a  more  equal 
cost  basis  with  repackers  of  Florida 
citrus  fhiit  located  outside  of  the 
production  area,  who  sue  not  subject  to 
the  order  requirements.  This  rule  may 
result  in  greater  quantities  of  Florida- 
grown  citrus  fruit  being  shipped  into 
fresh  market  charmels  and  increase 
returns  to  Florida  citrus  growers. 


The  committee  also  recommended  the 
establishment  of  the  foUovdng  new 
rules  and  regidations  under  the  ordCT 
(§§  905.161,  905.162,  and  905.163)  to 
govern  the  shipment  of  repacked  citrus 
friiit  under  exemption,  and  to  enable 
repacking  shippers  to  ship  repacked 
citrus  fixiit  exempt  from  further 
inspection  and  certification.  These  rules 
and  regulations  are  designed  to  provide 
safeguards  to  make  sure  that  only  citrus 
fixiit  repacked  by  repacking  shippers 
under  the  conditions  specified  in 
§§  905.161 .  905.162.  and  905.163  is 
shipped  from  the  production  area. 

Section  905.161  defines  a  repacking 
shipper  and  establishes  conditions 
under  which  such  repacking  shippers 
may  repack  and  ship  citrus  fruit  exempt 
from  further  inspection  and  certification 
under  §  905.53,  subject  to  meeting 
certain  safeguard  conditions.  Under  this 
definition,  a  repacking  shipper  is  a 
person  who  repacks  and  ships  citrus 
frjit  grovkTi  in  the  production  area  in 
Florida  which  has  been  previously 
inspected  and  certified  as  meeting  the 
requirements  specified  under  §  905.52 
of  the  order,  and  who  has  obtained  a 
currently  valid  repacking  certificate  of 
privilege  issued  to  him  or  her  by  the 
committee  as  specified  in  §  905.162. 
Under  §  905.161,  each  repacking 
shipper,  to  qualify  for  a  repacking 
certificate  of  privilege,  must  notify  the 
committee  10  days  prior  to  his  or  her 
first  shipment  of  repacked  citrus  fixiit 
during  a  particular  fiscal  period  of  his 
or  her  intent  to  ship  such  citrus  fixiit, 
submit  an  application  on  an  Application 
for  a  Repacking  Certificate  of  Privilege 
form  supplied  by  the  committee,  and 
agree  to  other  requirements  as  set  forth 
in  §§905.162  and  905.163  inclusive, 
with  respect  to  such  shipments.  The 
repacking  shipper  shall  certify  that  he  or 
she  will  only  handle  previously 
inspected  and  certified  citrus  fruit. 

Also  under  §  905.161.  any  repacking 
shipper  who  handles  citrus  fruit 
shipped  under  a  repacking  certificate  of 
privilege  must  see  to  it  that  all  such 
citrus  fruit  has  previously  been  positive 
lot  identified  by  the  Federal  or  Federal/ 
State  Inspection  Service  and  certified  as 
meeting  the  applicable  requirements  for 
citrus  fruit  shipped  to  the  domestic 
market  (fruit  shipped  from  the 
production  area  to  any  point  outside 
thereof  in  the  48  contiguous  States  and 
the  District  of  Columbia  of  the  United 
States),  prior  to  being  repacked  and 
shipped  by  the  repacking  shipper.  Each 
such  citrus  fixiit  shipment  shall  be 
accompanied  by  a  copy  of  the  Federal- 
State  manifest  that  certifies  the  grade 
and  amount  of  each  load  of  citrus  fixiit 
received,  which  shall  be  retained  by  the 
repacking  shipper. 


To  prevent  the  packing  of 
uninspected  fruit  from  the  field  into 
repacked  lots,  repacking  shippers  may 
not  utilize  repacking  facilities  which 
have  operable  equipment  for  washing, 
brushing,  waxing,  or  drying  citrus  fruit. 
This  precludes  the  mixing  of  ungraded 
fruit  from  the  field  with  previously 
inspected  fruit.  In  addition,  all  citrus 
fruit  handled  by  a  repacking  shipper 
shall  be  packed  in  approved  Florida 
Department  of  Citrus  fruit  containers, 
and  each  container  shipped  with  such 
citrus  fruit  shall  be  marked  with  the 
repacking  shippers  repacking  certificate 
of  privilege  number. 

Section  905.162(a)  establishes 
procedures  under  which  repacking 
shippers  who  desire  to  repack  and  ship 
previously  inspected  and  certified  citrus 
fhiit  may  apply  to  the  committee  to 
obtain  a  repacking  certificate  of 
privilege  from  the  committee. 
Application  for  a  repacking  certificate  of 
privilege  by  a  repacking  shipper  shall  be 
made  on  forms  furnished  by  the 
committee.  Each  application  shall 
contain,  but  need  not  be  limited  to,  the 
name,  address  and  Florida  citrus  fruit 
dealer  license  number  of  the  applicant; 
approximate  number  of  boxes  to  be 
handled  during  the  season;  the  various 
types  of  containers  to  be  used  to  ship 
the  repacked  citrus  fruit;  a  certification 
to  the  Secretary  of  Agriculture  and  to 
the  committee  as  to  die  truthfulness  of 
the  information  shown  thereon;  and  any 
other  appropriate  information  or 
documents  deemedvnecessary  by  the 
committee  or  duly  authorized  agents  for 
the  purposes  stated  in  §  905.161. 

Section  905.162(b)  also  provides  a 
procedure  for  the  committee  to  follow  in 
approving  a  repacking  certificate  of 
privilege.  The  committee  or  its  duly 
authorized  agents  shall  give  prompt 
consideration  to  each  appfication  for  a 
repacking  certificate  of  privilege. 
Approval  of  an  apphcation  based  upon 
a  determination  as  to  whether  the 
information  contained  therein  and  other 
information  available  to  the  committee 
supports  approval,  shall  be  evidenced 
by  the  issuance  of  a  repacking  certificate 
of  privilege  to  the  applicant.  Each 
certificate  shall  expire  at  the  end  of  the 
fiscal  period. 

Finally,  §905. 162(c)  provides 
procedural  safeguards  for  the  committee 
to  follow  when  dealing  with 
suspensions  or  denials  of  repacking 
shippers  certificates  of  privilege. 

Section  905.163  establishes 
procedures  which  require  repacking 
shippers  to  report  to  the  committee  all 
shipments  of  repacked  citrus  fixiit  made 
under  a  repacking  certificate  of 
privilege.  Under  this  section,  each 
repacking  shipper  who  handles  citrus 
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fruit  under  a  repacking  certificate  of 
privilege  shall  supply  the  committee 
with  reports  on  each  shipment  as 
requested  by  the  committee,  on  forms 
supplied  by  the  committee,  showing  the 
name  and  address  of  the  repacking 
shipper;  name  and  address  of  the 
handler  supplying  the  inspected  and 
certified  citrus  fruit  for  such  shipment; 
number  of  packages;  size  and 
containers;  brand  or  grade;  certificate 
number;  and  any  other  information 
deemed  necessary  by  the  committee. 
Each  repacking  shippwr  of  citrus  fruit 
shall  maintain  on  file  a  copy  of  the 
Federal-State  manifest  that  certifies  the 
grade  and  amount  of  each  load  of  citrus 
fruit  received.  These  manifests  shall  be 
made  available  to  the  committee  upon 
request.  In  addition,  the  repacking 
shipper  shall  promptly  forward  to  the 
committee  one  copy  of  the  Report  of 
Shipments  Under  Certificate  of  Privilege 
form  for  each  shipment,  retain  one  copy 
of  such  form  in  his  or  her  record  files, 
and  make  sure  one  copy  of  such  form 
accompanies  the  shipment.  Failure  to 
complete  and  return  such  forms  shall  be 
cause  for  the  committee  to  suspend  the 
repacking  shipper's  repacking  certificate 
of  privilege. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  establish  the  new  rules  and 
regulations  governing  the  shipment  of 
repacked  fresh  citrus  fruit,  as  specified 
The  Department's  view  is  that  this  rule 
may  have  a  beneficial  impact  on 
producers  and  handlers  of  fresh  Florida 
citrus  fruit,  since  it  will  permit 
repacking  shippers  to  repack  and  ship 
previously  inspected  and  certified  citrus 
fruit  exempt  from  further  inspection  and 
certification. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  |44  U.S.C. 
Chapter  35).  the  information  collection 
and  recordkeeping  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  and 
have  been  assigned  OMB  No.  0581- 
0094.  The  committee  estimates  that 
about  10  repacking  shippers  of  Florida 
citrus  fruit  will  use  the  Application  for 
a  Repacking  Certificate  of  Privilege  form 
once  each  year,  and  that  it  will  require 
an  average  of  0.116  hours  for  them  to 
complete  each  such  form  The 
committee  also  estimates  that  about  10 
repacking  shippers  of  Florida  citrus  fruit 
will  use  the  Report  of  Shipments  Under 
Certificate  of  Privilege  form  50  times 
each  ye.ar.  and  that  it  will  require  an 


average  of  0. 1 16  hours  for  them  to 
complete  each  such  form.  Thus,  this 
rule  increases  the  total  information 
collection  burden  under  the  order  by 
59.2  hours.  The  conunittee  also 
estimates  that  the  recordkeeping  burden 
on  the  10  repacking  shippers  who  are 
required  to  file  and  maintain  a  copy  of 
the  Federal-State  manifest  that  certifies 
the  grade  and  amount  of  each  load  of 
citrus  fruit  received  at  50  hours 
annually  (500  forms  times  an  average  of 
0.1  hour  required  to  file  each  form),  and 
a  copy  of  the  Reports  of  Shipments 
Under  Repacking  Certificate  of  Privilege 
form  filed  with  the  committee  at  50 
hours  annually  (500  forms  times  an 
average  of  0.1  hour  required  to  file  each 
form). 

After  consideration  of  all  relevant 
matter  presented,  the  information  and 
recommendations  submitted  by  the 
committee,  and  other  information,  it  is 
found  that  adding  the  provisions,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because;  (1)  This  rule  relaxes  handling 
requirements  governing  the  shipment  of 
repacked  citrus  fruit  grown  in  Florida; 
(2)  Florida  citrus  fruit  handlers  are 
aware  of  this  relaxation  which  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting,  and  they 
will  need  no  additional  time  to  comply 
with  the  relaxed  requirements;  (3) 
shipment  of  the  1994-95  season  Florida 
citrus  fruit  crop  is  expected  to  begin  on 
or  about  September  1.  1994.  and  these 
relaxed  requirements  should  be  in  effect 
by  that  date;  and  (4)  the  rule  provides 
a  30-day  comment  period,  and  any 
comments  received  will  be  considered 
prior  to  any  finalization  of  this  interim 
final  rule. 

List  of  Subjects  in  7  CFR  Part  905 

Grapefruit.  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements.  Tangelos.  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  905  is  amended  as 
follows 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Part  905  continues  to  read  as  follows: 

Authority.  7  L'  S  C  601-674 


2.  New  §§905.161.  905.162.  and 
905.163  are  added  to  read  as  follows: 

§  905. 161     Repacking  shipper. 

(a)  A  repacking  shipper  is  a  person 
who  repacks  and  ships  citrus  fruit 
grown  in  the  production  area  in  Florida 
which  has  been  previously  inspected 
and  certified  as  meeting  the 
requirements  specified  under  §  905.52 
of  the  order,  and  who  has  obtained  a 
currently  valid  repacking  certificate  of 
privilege  issued  to  him  or  her  by  the 
committee  as  specified  in  §905.162. 

(b)  Each  repacking  shipper,  to  qualify 
for  a  repacking  certificate  of  privilege, 
must  notify  the  committee  10  days  prior 
to  his  or  her  first  shipment  of  repacked 
citrus  fruit  during  a  particular  fiscal 
period  of  his  or  her  intent  to  ship  such 
citrus  fruit,  submit  an  Application  for  a 
Repacking  Certificate  of  Privilege  form 
supplied  by  the  committee,  and  agree  to 
other  requirements  as  set  forth  in 
§§905.162  and  905.163  inclusive,  with 
respect  to  such  shipments.  The 
repacking  shipper  shall  certify  that  he  or 
she  will  only  handle  previously 
inspected  and  certified  citrus  fruit        ; 

(c)  Any  repacking  shipper  who 
handles  citrus  fruit  shipped  under  a 
repacking  certificate  of  privilege  must, 
other  order  provisions  not  withstanding, 
meet  the  following  requirements: 

(1)  All  such  citrus  fruit  must  be 
positive  lot  identified  by  the  Federal  or 
Federal/State  Inspection  Service  and 
certified  as  meeting  the  applicable 
requirements  for  citrus  fruit  shipped  to 
the  domestic  market  (fruit  shipped  from 
the  production  area  to  any  point  outside 
thereof  in  the  48  contiguous  States  and 
the  District  of  Columbia  of  the  United 
States),  prior  to  being  repacked  and 
ship{)ed  by  the  repacking  shipper.  Each 
such  citrus  fruit  shipment  shall  be 
accompanied  by  a  Federal-State 
manifest  that  certifies  the  grade  and 
amount  of  each  load  of  citrus  fruit 
received,  which  shall  be  retained  by  the 
repacking  shipper. 

(2)  Be  reported  as  required  in 
§905.163. 

(3)  The  repacking  facility  used  to 
repack  previously  inspected  and 
certified  citrus  fruit  by  the  repacking 
shipper  shall  not  have  operable 
equipment  to  wash,  brush,  wax.  or  dry 
citrus  fruit. 

(4)  All  citrus  fruit  handled  by  a 
repacking  shipper  shall  be  packed  in 
approved  Florida  Department  of  Citrus 
fruit  containers. 

(5)  Each  container  shipped  with  such 
citrus  fruit  shall  be  marked  with  the 
repacking  shipper's  repacking  certificate 
of  privilege  number.  . 


§  905. 1 62    RefwcMng  certificate  o( 
privilege. 

(a)  Application.  Application  for  a 
repacking  certificate  of  privilege  by  a 
repacking  shipper  shall  be  made  on  an 
Application  for  a  Repacking  Certificate 
of  Privilege  form  supplied  by  the 
committee.  Each  such  application  shall 
contain,  but  need  not  be  limited  to,  the 
name,  address  and  Florida  citrus  firuit 
dealer  license  number  of  the  applicant; 
approximate  number  of  boxes  to  be 
handled  during  the  season;  the  various 
types  of  containers  to  be  used  to  ship 
the  repacked  citrus  fruit;  a  certification 
to  the  Secretary  of  Agriculture  and  to 
the  committee  as  to  the  truthfulness  of 
the  information  shown  thereon;  and  any 
other  appropriate  information  or 
documents  deemed  necessary  by  the 
committee  or  duly  authorized  agents  for 
the  purposes  stated  in  §  905.161. 

(bj  Approval.  The  committee  or  its 
duly  authorized  agents  shall  give 
prompt  consideration  to  each 
application  for  a  repacking  certificate  of 
privilege.  Approval  of  an  application 
based  upon  a  determination  as  to 
whether  the  information  contained 
therein  and  other  information  available 
to  the  committee  supports  approval, 
shall  be  evidenced  by  the  issuance  of  a 
repacking  certificate  of  privilege  to  the 
applicant.  Each  such  certificate  shall 
expire  at  the  end  of  the  fiscal  period. 

(c)  Suspension  or  denial  of  certificate 
of  privilege.  The  committee  may 
investigate  the  handling  of  repacked 
fresh  citrus  fhiit  shipments  under 
certificates  of  privilege  to  determine 
whether  repacking  shippers  are 
complying  with  the  requirements  and 
regulations  applicable  to  such 
certificates.  Whenever  the  committee 
finds  that  a  repacking  shipper  is  failing 
to  comply  with  the  requirements  and 
regulations  applicable  to  such 
certificates,  the  certificate  of  privilege 
issued  to  such  repacking  shipper  may  be 
suspended  or,  in  the  case  of  an 
application  for  the  issuance  of  an  initial 
certificate  of  privilege,  may  be  denied. 
Such  suspension  of  a  certificate  .shall  be 
for  a  reasonable  period  of  time  as 
determined  by  the  committee,  but  in  no 
event  shall  it  extend  beyond  the  end  of 
the  then  current  fiscal  period.  In  the 
case  of  the  denial  of  an  application  for 
the  issuance  of  an  initial  certificate, 
such  certificate  shall  be  denied  until  the 
applicant  conies  into  compliance  with 
the  requirements  and  regulations 
applicable  to  such  certificates.  Prior  to 
suspending  or  denying  an  application 
for  a  certificate  of  privilege,  the 
committee  shall  give  the  shipper  or 
apphcant  an  opportunity,  either  orally 
or  in  writing,  to  present  opposing  facts 
and  reasons.  The  shipper  or  applicant 


shall  be  informed  of  the  committee's 
determination  in  writing  and  in  a  timely 
manner. 

§  905. 1 63    Reports  of  shipments  under 
repacking  certificate  of  privitege. 

(a)  Each  repacking  shipper  who 
handles  citrus  fruit  under  a  repacking 
certificate  of  privilege  shall  supply  the 
committee  with  reports  on  each 
shipment  as  requested  by  the 
committee,  on  a  Report  of  Shipments 
Under  Certificate  of  Privilege  form 
supplied  by  the  committee,  showing  the 
name  and  address  of  the  repacking 
shipper;  name  and  address  of  the 
handler  supplying  the  inspected  and 
certified  citrus  frait  for  such  shipment; 
number  of  packages;  size  and 
containers;  brand;  grade;  certificate 
number;  and  any  other  information 
deemed  necessary  by  the  committee. 
Each  repacking  shipper  of  citrus  fruit 
shall  maintain  on  file  a  copy  of  the 
Federal-State  manifest  that  certifies  the 
grade  and  amount  of  each  load  of  citrus 
fruit  received.  These  manifests  shall  be 
readily  available  to  the  committee  upon 
reouest. 

(b)  One  copy  of  the  Report  of 
Shipments  Under  Certificate  of  Privilege 
form  on  each  shipment  shall  be 
forwarded  to  the  committee  promptly, 
one  copy  of  such  form  shall  be  retained 
by  the  repacking  shipper,  and  one  copy 
of  such  form  shall  accompany  the 
shipment.  Failure  to  complete  and 
return  such  form  shall  be  cause  for 
suspension  of  the  repacking  shipp>ers 
repacking  certificate  of  privilege. 

Dated;  September  19, 1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Di\ision. 
|FR  Doc.  94-23611  Filed  9-22-94:  8:45  am) 
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7  CFR  Part  947 
(FV94-947-1FR] 

Irish  Potatoes  Grown  in  Oregon  and 
California;  Establishment  of  Interest 
and  Late  Payment  Charges  on  Overdue 
Assessment  Payments 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  allows  the 
Oregon-California  Potato  Committee 
(committee)  to  impose  interest  and  late 
payment  charges  on  overdue 
assessments  under  the  marketing  order. 
Some  handlers  are  frequently  late 
paying  their  assessments,  which  tends 
to  cause  cash  flow  problems  for  the 
committee  and  is  inequitable  to 
handlers  who  pay  assessments  when 


due.  Imposing  interest  and  late  pa\Tnent 
charges  on  handlers  will  encourage  such 
handlers  to  pay  their  assessment 
obligations  in  a  timely  manner  and  help 
the  committee  maintain  sufficient  funds 
to  carry  on  normal  operations. 

EFFECTIVE  DATE:  September  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Matthews,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch.  F&V.  AMS,  USDA.  Room  2523- 
S  P.O.  Box  96456.  Washington.  DC. 
20090-6456,  telephone:  (202)  690-0464; 
or  Teresa  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA.  1220  Southwest  Third  Avenue, 
room  369,  Portland,  Oregon  97204; 
telephone:  (503)  326-2724. 

SUPPLEMENTARY  INFORMATKJH:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  114  and  Marketing 
Order  No.  947  (7  CFR  part  947],  as 
amended,  regulating  the  handling  of 
potatoes  grown  in  Modoc  and  Siskiyou 
Counties  in  California,  and  all  counties 
in  Oregon,  except  Malheur  County, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  of 
1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  action. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretar\'s  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 
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Fiirsudiit  tu  nfijLitieiueiil*  >et  loith  iii 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing?  Service  (AMS)  has 
considered  the  etonomii:  wnpai  t  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  40  handlers 
of  OreuonCalifornia  potatoes  who  are 
subject  to  regulation  under  the  order 
and  approximately  450  producers  in  the 
regulated  art>a.  Small  agricultural 
ser\'ice  firms,  which  includes  handlers, 
have  been  defined  by  the  Small 
Business  Administration  1 13  CFR 
121.601)  as  those  having  annual  re<;eipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$500,000.  The  majority  of  handlers  and 
producers  of  Oregon-California  potatoes 
may  be  classified  as  small  entities. 

On  May  25.  1994.  a  mail  ballot  was 
completed  in  accordance  with  §947.26 
during  which  the  committee 
recommended,  under  the  authority  of 
S  947.41(a)  of  the  order,  that  handlers 
who  are  delinquent  in  paying  their 
assessments  be  subje<;t  to  late  payment 
and  interest  charges.  Nine  affirmative 
ballots  were  received,  meeting  the 
minimum  number  for  a  quorum  for  the 
fourleen-member  committee. 

The  committee  depends  upon  handler 
as.sessments  for  operating  funds. 
Handlers  are  invoiced  by  the  committee 
on  a  monthly  basis.  However,  some 
handlers  are  cnntiniially  late  with  their 
assessment  payments  and  a  few  wait 
until  the  end  of  the  season  to  remit  to 
the  committee  what  is  owed.  When 
assessments  are  not  paid  in  a  timely 
manner,  the  handlers  paying 
assessments  on  time  are  placed  in  an 
unfair  situation  compared  to  the 
delinquent  handlers. 

As  part  of  its  collection  efforts,  the 
committee  has  requ' 

handlers  to  prompt;  lent 

payments.  However,  such  requests  have 
not  substantially  decreased  the 
frequency  of  delinquent  payments.  To 
facilitate  the  collection  of  assessments 
needed  for  the  maintenam  e  and 
functioning  of  the  committee,  the 


LOHUJiittee  rei.ollil!ieadt;d  thiit  a  Ule 

payment  charge  of  five  (5)  percent  of  the 
unpaid  assessment  balance  be  applied 
to  any  handler  account  more  than  thirty 
days  overdue,  and  an  interest  charge  of 
one  (1)  percent  per  month  be  applied  to 
any  assessment  oalance.  plus  the  late 
payment  charge,  remaining  unpaid  after 
sixty  days.  The  interest  charge  added  to 
the  bill  after  60  days  will  be 
compounded  monthly  until  the 
delinquent  handler's  assessment  plus 
late  payment  charge  and  unpaid  interest 
charges  have  been  paid  in  full.  The 
committee  believes  these  charges  are 
high  enough  to  encourage  timely 
payment  of  assessments,  and  are  within 
the  interest  range  customarily  charged 
by  banks  on  commercial  accounts. 

This  rule  is  intended  to  encourage 
handlers  to  pay  their  assessments  when 
due.  thereby  eliminating  potential 
inequities.  The  committee  believes  that 
the  recomm-j.ided  action  is  the  only 
alternative  available  to  ensure  timely 
payments.  The  rule  is  expected  to 
reduce  the  need  for  Department 
involvement  with  compliance  efforts 
and  thereby  reduce  the  costs  for  the 
government  to  administer  the  marketing 
order  program. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1988  (44  U.S.C. 
chapter  35),  the  information  collection 
requirements  that  are  contained  in  this 
proposal  have  been  previously  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
44  U.S.C.  Chapter  35  and  have  been 
assigned  OMB  number  0581-0112. 

A  proposed  rule  on  this  matter  was 
published  in  the  August  3.  1994, 
Federal  Register  [59  FR  39479). 
Interested  persons  were  invited  to  file 
written  comments  with  respect  to  the 
proposal  until  August  18.  1994.  No 
comments  were  received. 

After  consideration  of  all  relative 
material  presented,  including  the 
recommendation  submitted  by  the 
committee  and  other  information,  it  is 
hereby  found  that  this  regulation,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C  553.  it  is  further 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1) 
Assessments  are  based  on  the  quantity 
of  potatoes  handled  by  each  handler 


Uuriiig  me  snipping  season.  UJ  me 
shipping  season  for  potatoes  has  already 
begun  and  the  committee  would  like  to 
impose  charges  if  warranted;  (3)  the 
imposition  of  such  charges  was 
discussed  at  a  public  meeting,  and  all 
interested  persons  had  an  opportunity 
to  voice  concerns:  and  (4)  there  are  no 
regulatory  burdens  imposed  by  this  rule 
which  require  special  preparations  of 
handlers,  and  (5)  the  proposed  rule 
provided  a  15-day  comment  period  and 
no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  947 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  947  is  hereby 
amended  as  follow; 

PART  947--IRtSH  POTATOES  GROWN 
IN  MODOC  AND  SIKIYOU  COUNTIES, 
CALIFORNIA    AND  ALL  COUNTIES  IN 
OREGON,  EXCEPT  MALHEUR 
COUNTY 

1.  The  authority  citation  for  7  CFR 
part  947  continues  to  read  as  follows: 

Authorily:  7  U.S  C.  601-674 

2.  A  new  §947.141  is  added  to  read 
as  follows: 

§947.141     Late  payment  and  interest 
charges. 

The  committee  shall  impose  a  late 
payment  charge  on  any  handler  who 
fails  to  pay  his  or  her  assessment  within 
thirty  (30)  days  of  the  billing  date 
shown  on  the  handler's  assessment 
statement  received  from  the  committee. 
The  late  payment  charge  shall,  after  30 
days,  be  five  percent  of  the  unpaid 
assessment  balance.  In  the  event  the 
handler  fails  to  pay  the  delinquent 
assessment  amount,  plus  the  late 
payment  charge,  within  60  days 
following  the  billing  date,  an  additional 
one  percent  interest  charge  shall  be 
applied  monthly  thereafter  to  the 
unpaid  balance,  including  any 
accumulated  interest.  Any  amount  paid 
by  a  handler  as  an  assessment, 
including  any  charges  imposed 
pursuant  to  this  paragraph,  shall  be 
credited  when  the  payment  is  received 
in  the  committee  office. 

Dated:  September  19,  1994. 
Eric  M.  Forman, 

Deputy  Director.  Fruit  arid  Vegetable  Division. 
IFR  Doc  94-23608  Filed  9-22-94;  8:45  ami 
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7  CFR  Part  948 

[Docket  No.  FV94-94B-2IFR] 

Irish  Potatoes  Grown  in  Colorado; 
Expenses  and  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

1 

SUMMARY:  This  interim  final  rule 

authorizes  expenditures  and  establishes 

an  assessment  rate  under  Marketing 

Order  No.  948  for  the  1994-95  fiscal 

period.  Authorization  of  this  budget 

enables  the  Colorado  Potato 

Administrative  Committee,  San  Luis 

Valley  Office  (Area  11)  (Committee)  to 

incur  expenses  that  are  reasonable  and 

necessary  to  administer  the  program. 

Funds  to  administer  this  program  are 

derived  from  assessments  on  handlers 

DATES:  Effective  September  1.  1994, 

through  August  31,  1995.  Comments 

received  by  October  24,1994.  will  be 

considered  prior  to  issuance  of  a  final 

rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  Room  2523-S, 
Washington,  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456,  telephone  number  202- 
720-9918,  or  Dennis  L.  West,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  Green- 
Wyatt  Federal  Building,  room  369,  1220 
Southwest  Third  Avenue,  Portland, 
Oregon  97204,  telephone  number  503- 
326-2724. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  97  and  Marketing  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 


This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778. 
Civil  Justice  Reform.  Under  the 
marketing  order  now  in  effect.  Colorado 
potatoes  are  subject  to  assessments. 
Funds  to  administer  the  Colorado  potato 
marketing  order  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  bp 
applicable  to  all  assessable  potatoes 
during  the  1994-95  fiscal  period  which 
began  September  1,  1994.  and  ends 
August  31, 1995.  This  interim  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulator)-  Flexibility- Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  285 
producers  of  Colorado  Area  II  potatoes 
under  the  marketing  order  and 
approximately  118  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  55,000,000.  The 


majority  of  Colorado  Area  II  potato 
producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  thf 
Colorado  Potato  Administrative 
Committee,  San  Luis  Valley  Office  (Area 
II),  the  agency  responsible  for  local 
administration  of  the  marketing  order, 
and  submitted  to  the  Department  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Colorado  Area  II  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing' 
anticipated  expenses  by  expected 
shipments  of  Colorado  Area  11  potatoes. 
Because  that  rate  will  be  applied  to 
actual  shipments,  it  must  be  established 
at  a  rate  that  will  provide  sufficient 
income  to  pay  the  Committee's 
expenses. 

In  Colorado,  both  a  State  and  a 
Federal  marketing  order  operate 
simultaneously.  The  State  order 
authorizes  promotion,  including  paid 
advertising,  which  the  Federal  order 
does  not.  A41  expenses  in  this  category 
are  financed  under  the  State  order.  The 
jointly  operated  programs  consume 
about  equal  administrative  time  and  the 
two  orders  continue  to  split 
administrative  costs  equally. 

The  Committee  met  and  unanimously 
recommended  a  1994-95  budget  of 
$65,924,  which  is  S6.818  more  than  the 
previous  year.  Budget  items  for  1994-95 
which  have  increased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Executive  Director's 
salary,  $25,082  ($20,888).  assistant's 
salary',  $10,320  ($9,828),  part-time 
salary,  $3,822  ($3,640).  telephone, 
$1,750  ($1,500),  major  purchase  $2,250 
($1,250),  utilities.  52,000  ($700).  and 
$750  for  insurance,  $2,425  for  property 
tax,  $1,000  for  maintenance,  and  S500' 
for  miscellaneous,  for  which  no  funding 
was  recommended  last  year.  Items 
which  have  decreased  compared  to 
those  budgeted  for  1993-94  (in 
parentheses)  are:  Compliance  $1,500 
($2,000).  and  $3,000  for  employee 
benefits,  $1,500  for  rent,  and  $275  for 
repairs,  for  which  no  funding  was 
recommended  this  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.0036  per  hundredweight,  the  same  as 
last  season.  This  rate,  when  applied  to 
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anticipated  potato  shipments  of 
14.250.000  hundredweight,  will  yield 
$51,300  in  assessment  income  This, 
along  with  $14,624  from  the 
Ciommittee's  authorized  reserve,  will  Iw 
adequate  to  cover  budgeted  expenses. 
Funds  of  $8«.203  in  the  CUimmittee's 
authorized  reserve  at  the  lieginning  of 
the  1993-94  fiscal  period  were  within 
the  maximum  permitted  by  the  order  of 
two  rist;al  periods'  t?x{)enses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  rosts 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  tJconomic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnet-essary. 
and  contrary  to  the  public  infteresl  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expons<;s 
whiih  are  incurred  on  a  continuous 
fwsi.s.  (2)  llie  fistial  p.;riod  U-gan  on 
iieptomber  1.  1994,  and  the  marketing 
order  requires  that  the  rate  of 
assessment  for  the  fiscal  period  apply  to 
all  asseMable  potatoes  handled  during 
the  fiscal  period;  (3)  handlers  are  aware 
of  this  action  which  was  unanimously 
PM  '  ■  .    '     r         ,  iitee  at  a 

pill.      ,  .  if  to  othfr 

budget  a<;tions  issued  in  past  yaars;  and 
(4)  this  interim  final  rule  provides  a  30- 
drty  comment  pentxi.  and  all  comments 
timely  received  will  l»e  (  rior 

to  finali/ation  oi 'hi^  ai  < . 

List  of  SubfecU  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes. 
Reporting  and  recordkeeping 
requirements. 

Fur  the  reaaons  set  forth  In  the 
pro«ii)lilu.  7  CFR  part  94H  is  amended  as 
follows: 


PART  94a     IRISH  POTATOES  GROWN 
IN  COLORADO 

1   Thti  authority  citation  for  7  CFR 
Part  948  continues  to  read  as  follows: 

AilliM>rity:  7  U.S  C.  601-674 
2.  Anew  §948.212  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Rwj'jlation^ 


$  948.21 2    Expensee  and  asse&smant  rate. 

Expenses  of  $65,924  by  the  Colorado 
Potato  Administrative  Committee.  San 
Luis  Valley  Office  (Area  II)  are 
authorized,  and  an  assessment  rate  of 
$0.0036  per  hundredweight  of 
assessable  potatoes  is  established  for  the 
fiscal  jjeriod  ending  August  31,  1995. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  September  19. 1994. 
Eric  M.  Fonnan, 

Deputy  Dinctur.  Fruit  and  Vegetable  Dhision. 
|FR  Doc.  94-23612  Filed  9-22-94;  R:45  ami 
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7CFR  Part  1106 
[DA-94-171 

Milk  In  the  Southwest  Plains  Marketing 
Area;  Continued  Revision  of  Pooling 
Standards 

AGENCY:  Agricultural  Marketing  Service, 

IISDA. 

ACT10W:  Final  rule. 

SUMMARY:  This  document  continues  the 
October  1,  1992.  reduction  of  the 
shipping  requirement  for  a  cooperative 
association  that  operates  a  balancing 
plant  under  the  Southwest  Plains 
Federal  milk  order  (Order  106)  through 
'September  30, 1995.  This  action,  which 
was  requested  by  Associated  Milk 
Producers.  Inc.  (AMPl).  is  necessary  to*- 
prevent  the  uneconomic  and  inefficient 
movement  of  producer  milk  regularly 
associati'd  with  the  market. 
dates:  Effective  .September  23,  1994.  the 
effective  date  of  the  amendment  to 
§  1106.7(c)  introductory  text  which 
appeared  at  57  FK  48939.  October  29. 
1992,  Is  extrndtd  through  September 
30,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholds  Menioli.  Marketing  Specialist. 
USDA/A.MS/Dairy  Division.  Order 
Formulation  Branch,  Room  2971,  South 
Building.  P.O.  Box  96456.  Washington, 
IX:  2()0f)0-6456.  (202)  600-1932. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Propmcd  Temporary  Revision:  Issued 
July  11,  1994;  pubhshed  July  15, 1994 
(59  FR  36095), 


The  Regulatory  Flexibility  Act  (5 
use.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  continues  to  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  farmers  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  ihey 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obhgation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Continuation  of  this  revision  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  provisions  of  §  1 106.7(c)  and  (d) 
of  the  Southwest  Plains  order. 

Notice  of  proposed  nilemaking  was 
published  in  the  Federal  Register  (59 
FR  36095)  concerning  a  proposed 
relaxation  of  the  shipping  requirement 
for  a  cooperative  association  that 
operates  a  balancing  plant.  The 
continuation  of  the  revision  was 
proposed  to  be  effective  for  the  months 
of  October  1.  1994.  through  September 
30,  1995.  The  public  was  afforded  the 
opportunity  to  comment  on  the 
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proposed  notice  by  submitting  written 
data,  views  and  arguments  by  August 
15, 1994.  One  comment  supporting  the 
proposed  continuation  of  revision  was 
received. 

Statement  of  Consideration 

This  rule  continues  to  reduce,  from  45 
to  35  percent,  the  shipping  requirement 
for  a  cooperative  association  that 
operates  a  balancing  plant  through 
September  1995.  In  order  for  a 
cooperative  association's  plant  that  is 
located  in  the  marketing  area  or  in  a 
county  adjacent  to  the  marketing  area  to 
be  a  pool  plant,  the  Southwest  Plains 
order  requires  that  the  cooperative 
deliver  to  pool  distributing  plants  a 
minimum  of  45  percent  of  the  total 
quantity  of  the  "producer  milk" 
marketed  under  the  Southwest  Plains 
order  by  the  cooperative,  either  during 
the  month  or  during  the  12-month 
period  ending  with  the  immediately 
preceding  month.  The  order  also 
authorizes  the  Director  of  the  Dairy 
Division  to  increase  or  decrease  this 
requirement  by  up  to  10  percentage 
points  if  such  a  revision  is  necessary  to 
obtain  needed  shipments  or  prevent 
uneconomic  shipments  of  milk. 

According  to  AMPI,  Mid-America 
Dairymen  (Mid-Am)  and  AMPI  have 
formed  an  agency  for  the  purpose  of 
pooling  member-producers'  milk.  These 
two  cooperatives  represented  about  73 
percent  of  the  producers  and  77  percent 
of  the  milk  pooled  on  Order  106  in  May 
1994.  AMPI  contends  that  without  the 
continuation  of  the  reduced  shipping 
requirements,  milk  normally  pooled 
under  the  Southwest  Plains  order  would 
become  ineligible  for  pooling  unless  the 
cooperative  made  uneconomic, 
inefficient,  and  unnecessarj'  shipments 
of  milk  to  fluid  handlers. 

Mid- America  Dairymen,  Inc.  (Mid- 
Am),  filed  a  comment  in  support  of  the 
proposed  continuation  of  revision.  Mid- 
Am  and  AMPI  indicate  that  the  agency 
has  shipped  approximately  40  percent 
of  its  total  receipts  to  pool  distributing 
plants  during  the  past  12  months  and 
anticipates  a  similar  demand  for  milk 
during  the  next  12  months.  Mid-.\m 
asserts  that  increased  producer  receipts 
and  reduced  sales  to  distributing  plants 
warrant  a  continuation  of  the  reduced 
shipping  percentage  for  a  cooperative 
association  that  operates  a  balancing 
plant.  It  states  the  reduction  of  sales  to 
distributing  plants  is  largely  due  to 
distributing  plants  procuring  additional 
supplies  from  non-member  producers. 

The  marketing  conditions  that 
currently  exist  in  the  Southwest  Plains 
Order  are  expected  to  continue  through 
the  next  year.  It  is  anticipated  that 
during  many  months  over  the  next  year 


member  milk  deliveries  will  be 
significantly  below  the  45  percent 
shipping  requirement,  and, 
subsequently,  the  12-month  shipping 
percentage  average  will  fall  below  45 
percent.  Thus,  continuation  of  the 
revision  will  allow  producer  milk 
historically  associated  with  Order  106  to 
continue  to  be  pooled  under  the  order. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  shipping 
requirement  set  forth  in  §  1106.7(c) 
should  be  maintained  at  35  percent 
through  September  30, 1995. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  imnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  continued  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  through  September  30, 1995; 

(b)  This  revision  does  not  require  of 
persons  affected,  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  they  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  continued  revision.  One 
comment  supporting  the  continued 
revision  was  received. 

Therefore,  good  cause  exists  for 
continuing  this  revision  effective  less 
than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders. 

For  reasons  set  forth  in  the  preamble, 
the  following  provision  in  Title  7,  Part 
1106,  continues  to  read  as  follows: 

PART  1106— MILK  IN  THE 
SOUTHWEST  PLAINS  MARKETING 
AREA 

1.  Authority:  Sees.  1-19,  48  Stat  31,  as 
amended;  7  U.S.C.  601-674. 

§1106.7    Pool  Plant 

2.  In  §  1106.7(c)  introductory  text,  the 
provision  "35  percent "  (57  FR  48939, 
Oct.  29, 1992)  continues  to  read  as  such 
through  September  30, 1995. 

Dated:  September  19, 1994. 
Richard  M.  McKee, 

Director,  Dairy  Division. 

[FR  Doc.  94-23609  Filed  9-22-94;  8:45  am) 
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Commodity  Credit  Corporation 

7  CFR  Part  1468 
RIN0560-A019 

Support  Prices  for  Shorn  Wool,  Wool 
on  Unshorn  Lambs,  and  Mohair  for  the 
1994  Marketing  Year 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Wool  Act  of 
1954.  as  amended  (Wool  Act),  requires 
the  Secretary  of  Agriculture  (Secretary), 
through  the  Commodity  Credit 
Corporation  (CCC),  to  make  loans  and 
payments  available  to  producers  of  wool 
and  mohair  through  December  31. 1995. 
The  Wool  Act  further  provides  that,  in 
the  case  of  the  1994  and  1995  marketing 
years,  the  payments  shall  be  75  percent 
and  50  percent,  respectively,  of  the 
amount  otherwise  determined  in 
accordance  with  section  704(a)  of  the 
Wool  Act.  On  May  2.  1994,  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  (59  FR  22546) 
with  respect  to  the  support  prices  for 
shorn  wool,  wool  on  unshorn  lambs, 
and  mohair  for  the  1994  marketing  year 
The  support  level  for  wool  on  unshorn 
lambs  has  been  determined  by 
multiplying  80  percent  of  the  difference 
between  the  1994  support  price  for 
shorn  wool  and  the  1994  national 
average  market  price  for  shorn  wool  by 
5  (the  quantity  of  wool  on  an  average 
100-pound  unshorn  lamb).  The  mohair 
support  level  has  been  determined  to  be 
S4.739,  which  is  equal  to  85  percent  of 
the  comparable  percentage  of  parity  at 
which  shorn  wool  is  supported  for  the 
1994  marketing  year.  Payments  to 
producers  for  the  1994  and  1995 
marketing  years  shall  be  75  and  50 
percent,  respectively,  of  the  amount 
otherwise  determined  in  accordance 
with  section  704(a).  These  actions  are 
required  by  sections  703  and  704  of  the 
National  Wool  Act  of  1954,  as  amended 
(Wool  Act). 

EFFECTIVE  DATE:  September  23, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  A.  Zygmont,  Fibers  and  Rice 
Analysis  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
United  States  Department  of  Agriculture 
(USDA),  room  3756-S,  PO  Box  2415, 
Washington.  DC  20013-  2415  or  call 
202-720-6734. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  1 2866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  OMB 
under  Executive  Order  12866. 
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Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Rej^ulatory  FlexibiUty  Act  is  not 
applicable  to  this  final  rule  since  the 
CCC  is  not  required  by  5  U  S  C.  553  or 
anv  other  provision  of  law  to  publish  a 
notice  of  proposed  rulomakinn  v%ith 
respect  to  the  subie<:t  matter  of  these 
determinations. 

Enviroomental  Evaluation 

It  has  been  determined  bv  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are  National 
Wool  Act  Payments— 10  OSQ 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778 
The  provisions  of  this  final  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
\'i372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  See  notice 
related  to  7  CFR  part  .1015.  subpart  V. 
published  at  48  FR  29115  (|une  24. 
1<)8T) 

Paperwork  Reduction  Act 

The  amendments  lu  7  CFR  part  1468 
set  forth  in  this  final  rule  will  not  result 
in  any  change  in  the  public  reporting 
burden.  Therefore,  the  information 
collw;tion  requirements  of  the 
Paperwork  Reduction  Act  are  not 
applicable  to  this  amendment. 

Final  Regulatory  Impact  Analysis 

The  Final  Regulatory  Impact  .\nalysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the 
impact  of  the  implementation  of  each 
option  is  available  on  request  from  the 
above-named  individual. 

Comments 

A  total  of  forty-four  comments  were 
received  during  the  30-day  public 
comment  period  that  ended  June  1, 
1994  Respondents  included  27 
producers.  5  warehouses.  4  producer 
organizations.  2  State  legislators.  2 


banks.  2  ASCS  offices  (1  State  and  1 
countvl.  and  2  others. 

Mohair  Thirty-one  respondents 
specifically  addressed  the  mohair 
support  level  Eleven  recommended  that 
mohair  be  supported  at  the  maximum 
allowed  by  law — 115  f)ercent  of  the 
wool  parity  percentage  or  $6.41 1  per 
pound  Nineteen  recommended  that 
mohair  be  supported  at  the  100-percent 
level  or  $5  575  per  pound,  and  one 
respondent  recommended  either  the  100 
or  115  percent  level.  The  reasons  cited 
for  these  recommendations  were  that 
such  levels  would 

(a)  Help  offset  the  reduction  in  the 
support  level  due  to  the  legislative 
requirement  that  1994  payments  be 
reduced  by  25  percent; 

(b)  Lessen  the  negative  impact  of  the 
Wool  Act  phase-out  on  those  rural 
et;onomies  which  are  based  on  sheep/ 
goats  w  ith  few  available  employment  or 
land  use  alternatives; 

(( )  Be  appropriate  due  to  low  mohair 
prices,  drought  requiring  increased  use 
of  supplemental  feed,  the  high  cost  of 
supplies,  leases,  feed,  and  overhead, 
and  predator  problems;  and 

(d)  Give  producers  a  fair  return. 

Wool  on  L'nshorn  Lambs.  One 
respondent  commented  that  the  pulled 
wool  (unshorn  lamb)  support  rate 
should  remain  at  the  current  level 
Another  indicated  that  unshorn  lamb 
payments  should  be  eliminated.  One 
respondent  commented  on  a  technical 
point  relating  to  the  unshorn  lamb 
payment  rate. 

Other  Additional  comments  were 
submitted  on  issues  for  which  public 
input  was  not  solicited.  Ten 
respondents  commented  generally  on 
the  Wool  Act  phase-out.  either  opposing 
it  or  requesting  that  the  decision  to 
eliminate  the  programs  be  reviewed  and 
reconsidered.  One  respondent 
commented  that  the  shorn  wool  support 
rate  was  too  high. 

After  considering  these  comments,  the 
following  determinations  have  been 
made  with  respect  to  the  support  prices 
for  wool  on  unshorn  lambs  and  mohair 
for  the  1994  marketing  year  Shorn 
wool,  wool  on  unshorn  lamb  and 
mohair  payments  for  the  1994  marketing 
year  shall  be  75  percent  of  the  amount 
otherw  ise  determined  in  accordance 
w  ith  section  704(a)  of  the  Wool  Act. 

Support  Price— Wool  on  Unshorn 
Lambs  In  accordance  with  section  703 
of  the  Wool  Act.  the  support  price  for 
wool  on  unshorn  lambs  shall  be 
determined  by  multiplying  80  percent  of 
the  difference  between  the  1994  support 
price  for  shorn  wool  and  the  1994 
national  average  market  price  for  shorn 
wool  by  5  pounds  (the  quantity  of  wool 
on  an  average  100-pound  unshorn 


lamb).  Experience  has  shown  that  this 
formula  provides  a  payment  rate 
comparable  to  the  shorn  wool  support 
price  and  that  it  helps  maintain  normal 
marketing  practices 

Support  Price — Mohair  In  accordance 
with  section  703  of  the  Wool  Act.  the 
support  price  for  mohair  for  the  1994 
marketing  year  shall  be  $4  739.  which  is 
equal  to  85  percent  of  the  comparable 
percentage  of  parity  at  which  shorn 
wool  is  supported  for  the  1994 
marketing  year.  This  level  of  support  is 
consistent  with  the  intent  of  recent 
legislation  to  phase  out  support  for  wool 
and  mohair. 

Statutory  Basis 

This  final  rule  amends  7  CFR  part 
1468  to  set  forth  determinations  with 
respect  to  the  support  prices  for  shorn 
wool,  wool  on  unshorn  lambs,  and 
mohair  for  the  1994  marketing  year.  A 
general  description  of  the  statutory  basis 
for  such  determinations  in  this  final  rule 
was  set  forth  at  59  FR  22546  (May  2. 
1994) 

The  support  programs  conducted 
pursuant  to  the  Wool  Act  are  subject  to 
the  provisions  of  the  Balanced  Budget 
and  Deficit  Reduction  Act  of  1985.  as 
amended.  As  a  result,  the  support  levels 
announced  in  this  rule  may  be 
recalculated  to  comply  with  this  Act. 

List  of  Subjects  in  7  CFR  Part  1468 

Assistance  grant  programs — 
ag.nculture.  Livestock.  Mohair, 
Reporting  and  recordkeeping 
requirements.  Wool. 

Accordingly.  7  CFR  part  1468  is 
amended  as  follows; 

PART  1468— WOOL  AND  MOHAIR 

1  The  authui;i\  i.itation  for  7  CFR 
part  1468  continues  to  read  as  follows: 

Authority:  7  U  S.C.  1781-1787;  15  U.SC. 

714b  and  714c. 

2  Section  1468.4  is  amended  by: 

A.  Revising  paragraph  {b)(2)(iii).  and 

B.  Adding  paragraphs  (b)(l)(ii)(D). 
(b)(2)(iv).  and  (b)(3)(iv)  to  read  as 
follows 

§  1468.4    Eligibility  (or  payments. 

•  •  a  •  • 

(b)(1)*  •  • 

(ii)'   •  • 

(D)  1994 — $2.09  per  pound. 

(b)(2)*   •   • 

(iii)  1993— $6.12  per  hundredweight. 

(iv)  1994 — an  amount  equal  to  80 
percent  of  the  difference  between  the 
national  average  price  received  by 
producers  for  shorn  wool  for  the  1994 
marketing  year  and  the  1994  shorn  wool 
support  price,  multiplied  by  5. 

(bl(3)  •  •  * 

(iv)  1994 — $4,739  per  pound. 


3.  Section  1468.8  is  amended  by 
revising  paragraphs  (a)(1)  and  (b)  to  read 
as  follows: 

§  1468.8    Computation  of  payment 

(a)(1)  The  amount  of  the  shorn  w-ool 
or  shorn  mohair  support  payment  shall 
be  computed  by  applying  the  rate  of 
payment  to  the  net  sales  proceeds  for 
the  wool  or  mohair  marketed  during  the 
specified  marketing  year,  less  the 
assessment  due  as  specified  in 
§1468.15  In  the  case  of  the  1994  and 
1995  marketing  years,  the  payments 
shall  be  75  percent  and  50  percent, 
respectively,  of  the  amount  otherwise 
determined  in  accordance  with  this 
part  For  shorn  wool  payments,  if  there 
is  a  purchase  by  the  producer  of 
unshorn  lambs,  the  resultant  amount 
shall  be  reduced  by  an  amount  resulting 
from  multiplying  the  liveweight  of  such 
lambs  reported  in  the  application  for 
payment  by  the  calculated  wool  on 
shorn  lambs  support  for  such  marketing 
year.  If  the  amount  of  the  reduction 
exceeds  the  payment  computed  on  the 
shorn  wool  marketed,  the  liveweight  of 
lambs  which  corresponds  to  the  excess 
amount  shall  be  carried  forward  and 
used  to  reduce  payments  on  unshorn 
lambs  marketed  or  slaughtered  or  shorn 
wool  marketed  in  the  current  or 
subsequent  years. 
•        •        *        *        • 

(b)  The  amount  of  the  wool  support 
payment  due  to  a  producer  for  wool  on 
unshorn  lambs  shall  be  computed  by 
applying  the  rate  of  payment  to  the 
liveweight  of  the  lambs  sold  or  moved 
to  slaughter  during  the  specified 
marketing  year,  reduced,  on  account  of 
the  purchase  or  importation  by  the 
producer  of  unshorn  lambs,  by  the 
liveweight  of  such  lambs  reported  in  the 
application  for  payments,  less  the 
assessment  due  as  specified  in 
§  1468.15.  In  the  case  of  the  1994  and 
1995  marketing  years,  the  payments 
shall  be  75  percent  and  50  percent, 
respectively,  of  the  amount  otherwise 
determined  in  accordance  with  this 
part.  If  the  amount  of  the  reduction 
exceeds  the  liveweight  of  the  unshorn 
lambs  sold  or  moved  to  slaughter  during 
said  marketing  year,  such  excess 
liveweight  shall  be  carried  forward  and 
used  to  reduce  payments  on  the  wool  on 
unshorn  lambs  marketed  or  slaughtered 
or  shorn  wool  marketed  in  the  current 
or  subsequent  years. 


Signed  at  Washington,  DC,  on  September 
19,  1994. 

Bruce  R.  Weber, 

Executive  Vice  President,  Comwodity  Credit 

Corporation. 

IFR  Doc.  94-23610  Filed  9-22-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  229 

[Regulation  CC;  Docket  No.  R-0847] 

Availability  of  Funds  and  Collection  of 
Checks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  technical 
amendment. 

summary:  The  Board  is  publishing 
technical  amendments  to  Appendices  A 
and  B-2  of  Regulation  CC.  The 
amendments  will  conform  Appendix  A 
to  a  realignment  in  Federal  Reserve 
check  processing  regions  by  adding  the 
routing  numbers  formerly  assigned  to 
the  Buffalo  check  processing  region  to 
the  Utica  check  processing  region.  The 
amendments  will  also  make  other  minor 
corrections  to  headings  in  Appendices 
A  and  B-2. 

EFFECTIVE  DATE:  October  11.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Oliver  Ireland,  Associate  General 
Counsel  (202/452-3625),  or  Stephanie 
Martin,  Senior  Attorney  (202/452- 
3198),  Legal  Division.  For  the  hearing 
impaired  only:  Telecommunications 
Device  for  the  Deaf,  Dorothea  Thompson 
(202/452-3544). 

SUPPLEMENTARY  INFORMATION:  The 
Board's  Regulation  CC  (12  CFR  part  229) 
implements  the  Expedited  Funds 
Availability  Act  (12  U.S.C.  4001  et  seq.) 
and  requires  banks  *  to  make  funds 
deposited  into  transaction  accounts 
available  for  withdrawal  within 
specified  time  frames.  The  Act  and 
regulation  allow  banks  to  place  longer 
holds  on  nonlocal  checks  than  on  local 
checks.  A  nonlocal  check  is  one  for 
which  the  paying  bank^  is  located  in  a 
different  check  processing  region  than 
the  depositary  bank.  Regulation  CC 
defines  "check  processing  region"  as 
"the  geographical  area  served  by  an 
office  of  a  Federal  Reserve  Bank  for 
purposes  of  its  check-processing 


activities."  ^  Appendix  A  to  Regulation 
CC  lists  the  Federal  Reserve  check 
processing  offices  and  the  4-digit 
routing  number  prefixes  that  are  local  to 
each  office. 

Effective  October  11, 1994,  the 
Federal  Reserve  Bank  of  New  York  will 
discontinue  check  processing  at  its 
Buffalo  office  and  incorporate  the 
Buffalo  check  processing  region  into  the 
Utica  check  processing  region.  This 
consolidation  is  part  of  a  larger  effort  by 
the  Federal  Reserve  Bank  of  New  York 
to  achieve  greater  efficiency  and  cost 
savings  in  its  check  operations  by 
consolidating  systems,  equipment,  and 
operations.  (In  1992  the  Federal  Reserve 
Bank  of  New  York  transferred  its  head 
office  check  processing  operations  to  its 
Jericho  office.  The  Board  made 
corresponding  changes  to  Appendix  A 
of  Regulation  CC  at  that  time.  58  FR  2, 
January  4, 1993.)  Accordingly,  the  Board 
has  amended  the  routing  number  list  in 
Appendix  A  to  reflect  the  Buffalo-Utica 
consolidation.  The  Board  has  also 
corrected  mislabeled  headings  in 
Appendices  A  and  B-2. 

Although  the  substance  of  Regulation 
CC  will  be  unaffected  by  the 
amendment  to  Appendix  A,  the 
consolidation  of  check  processing 
regions  may  require  some  banks  to 
adjust  their  internal  procedures.  For 
example,  checks  deposited  in  the  former 
Buffalo  region  will  now  be  considered 
local  checks  in  the  Utica  region  (and 
vice  versa).  Banks  that  now  distinguish 
between  the  Buffalo  and  Utica  regions 
in  assigning  availability  will  need  to 
realign  their  internal  operating  systems 
to  reflect  the  consolidation.  In  addition, 
banks  in  the  former  Buffalo  region,  now 
part  of  the  Utica  region,  will  be  subject 
to  the  reduction  of  schedules  for  certain 
nonlocal  checks,  as  listed  in  Appendix 
8-2." 

Banks  also  need  to  reflect  any 
availability  policy  changes  in  their 
disclosures,  as  the  availability  for 
certain  checks  may  be  improved. 
Section  229.18(e)  of  Regulation  CC 
provides  that,  in  the  case  of  an 
availability  policy  change  that  expedites 
the  availability  of  funds,  a  bank  shall 
send  a  notice  of  the  change  to  holders 
of  consumer  accounts  not  later  than  30 
days  after  implementation. 

The  araenaments  adopted  by  the 
Board  are  technical  amendments  that 
reflect  the  realignment  of  Federal 


'  The  term  bank  refers  to  any  depository 
institution,  including  commercial  banks,  savings 
institutions,  and  credit  unions. 

'The  paying  bank  is  th«  bank  by.  a'.,  or  through 
which  a  check  is  payable.  The  depositary  bank  is 
the  Hrst  bank  to  which  a  check  is  tiansfeired. 


'  12  CFR  229.2(m).  The  Act's  definition  is 
substantially  similar  (12  U.S.C.  4001(9)). 

*  Specifically.  Appendix  B-2  provides  that 
nonlocal  checks  deposited  in  the  Utica  region 
bearing  the  4-digit  routing  number  prefixes  "0210" 
and  "0280"  must  be  made  available  for  wirhdrawal 
by  the  third  business  day  following  the  banking  day 
on  which  the  checks  were  deposited. 
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Kesene  check  processing  regions  and 
are  required  by  the  statutory  and 
regulatory  definitions  of  "check 
processing  region." 

Accordingly.  5  U.S.C.  553(b). 
requiring  public  comment,  and  5  U.S.C. 
553(d).  requiring  a  delayed  effective 
date,  do  not  apply. 

Final  Regulatory  Flexibility  Analysis 

The  amendment  will  apply  to  all 
banks,  regardless  of  size  There  is  no 
possible  alternative  rule  for  small  banks. 
as  ■■che<:k  processing  region"  is  defined 
by  the  Expedited  Funds  Availability 
Act,  which  applies  to  all  banks.  The 
amendment  will  affect  only  those  banks 
in  the  current  Buffalo  and  Utica  check 
processing  regions  that  distinguish 
between  checks  drawn  on  paymg  banks 
located  in  those  two  regions  for 
purposes  of  assigning  availability.  The 
Board  e.xpects  that  the  majority  of  small 
institutions  located  in  those  two  regions 
will  be  unaffected  by  the  amendment 

List  of  Subjects  in  12  CFR  Part  229 

Banks,  banking.  Federal  Reserve 
System.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble.  12  CFR  part  229  is  amended 
as  follows: 

PART  22*-(AMENDED] 

1  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  12  U  SC  4001  et  st^ 
Appt-ndtx  A  to  Part  229  [Amended] 

2.  In  Appendix  A  to  part  229,  under 
the  heading  "SECOND  FEDERAL 
RESERVE  DISTRICT."  the  numbers 
appearing  directly  under  the  subheading 

Buffalo  Branch"  are  transferred  in 
numerical  order  under  the  subheading 
"Utica  Office",  the  subheading  "Buffalo 
Branch"  is  removed,  and  the 
subheading  "Cronford  Office"  is  revised 
to  read  "East  Rutherford  Office". 

Appendix  B-2  to  Part  229  f Amended} 

3.  In  Appendix  B-2  to  part  229.  the 
subheading  "Cranford"  is  revised  to 
read  "East  Rutherford". 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  fW-ptember  19.  19<M 

William  W.  Wil«s. 

Secretary  of  the  Board 

|FR  D«>c  94-23556  Filed  »-22-94.  8.45  am) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  708a 

Mergers  or  Conversions  of  Federally- 
Insured  Credit  Unions:  NCUA  Approval 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  The  NCUA  is  adopting  a  new 
rule,  part  708a.  to  clarify  that  the  NCUA 
Board  must  approve  any  merger  or 
conversion  of  a  federally  insured  credit 
union  to  any  non  credit  union 
institution.  The  Board  also  requests 
additional  comment  on  a  number  of 
issues  related  to  the  circumstances 
under  which  these  transactions  should 
be  approved  and  related  to  protecting 
the  interests  of  credit  unions  and  their 
membership 

DATES:  Effective  Date:  The  interim  final 
rule  is  effective  September  23.  1994. 

Comments:  Comments  must  be 
postmarked  or  posted  on  the  NCUA 
electronic  bulletin  board  bv  November 
22.  1994 

ADDRESSES:  Send  comments  to  Becky 
Baker.  Secretary  of  the  Board.  National 
Credit  Union  Administration.  1775 
Duke  Street.  Alexandria.  Virginia 
22314-3428 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Rupp.  Staff  Attorney.  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (703)  518-6553. 
SUPPLEMENTARY  INFORMATION:  Part  708  of 
the  NCUA  Rules  and  Regulations  sets 
forth  procedures  and  requirements  for 
mergers  and  for  terminations  or 
conversions  of  insurance.  As  presently 
drafted,  part  708  addresses  situations 
where  an  insured  credit  union  drops 
NCUSIF  insurance,  either  in  connection 
with  a  merger  or  through  a  voluntary 
termination  or  conversion  of  insurance, 
but  retains  its  status  as  a  credit  union. 
It  does  not.  however,  address  situations 
where  a  credit  union  drops  NCUSIF 
insurance  in  connection  with  a  merger 
with  or  conversion  into  a  savings  bank 
or  other  non  credit  union  institution.  In 
response  to  recent  solicitations  by 
outside  attorneys  and  consultants  to 
credit  unions  encouraging  them  to 
merge  or  convert  to  a  mutual  savings 
bank  or  a  stock  institution.  NCUA 
issued  a  proposal  to  amend  part  708  in 
order  to  clarify  that  it  applies  to  all 
merger  and  termination  or  conversion 
situations  where  the  continuing 
institution  is  not  insured  by  the 
National  Credit  Union  Share  Insurance 
Fund  (NCUSIF).  59  FR  33702  (June  30. 
1994). 


Sixteen  Conmients  were  received  in 
response  to  the  proposal.  Of  the  14  that 
addressed  the  requirement  that  a 
federally-insured  credit  union 
contemplating  merger  with  or 
conversion  to  a  non  credit  union 
institution  comply  with  part  708.  12 
were  in  favor  of  the  clarification.  The 
two  opposing  commenters  were  a  bank 
trade  group  and  a  state-chartered  credit 
union.  The  bank  trade  group 
characterized  the  proposed  rule  as  an 
effort  to  "increase  the  barriers  to  exiting 
the  NCU.\  system."  The  other  opposing 
conimenter  offered  no  rationale  for  their 
opposition.  The  favorable  comments 
consistently  stressed  that  the  members 
need  to  be  properly  informed  and  that 
the  NCUA  needs  to  ensure  that  the 
merger  or  conversion  would  be  in  the 
members"  interests.  These  commenters 
argued  that  there  is  a  need  to  protect  the 
interests  of  credit  unions  and  their 
membership  from  the  potentially  self 
motivated  interests  of  lawyers, 
consultants  and  credit  union  insiders. 

The  issues  raised  by  conversions  of 
credit  unions  to  banks  are  new  to  the 
NCUA  and  require  further  study.  The 
Federal  Deposit  Insurance  Corporation 
(FDIC)  and  the  Office  of  Thrift 
Supervision  (OTS)  have  recently 
addressed  similar  issues.  On  May  3, 
1994.  OTS  published  an  interim  final 
rule  and  on  August  30.  1994.  a  final  rule 
strengthening  conversion  standards  and 
ensuring  integrity  in  the  conversion 
process.  59  FR  22725  and  59  FR  44615 
respectively.  The  OTS  experience  has 
shown  that  not  all  conversions  are  done 
in  the  best  interests  of  the  customers. 

Given  that  mutual  savings  associations 
currently  seeking  to  convert  generally  are 
well-capitalized,  the  OTS  has  become 
increasingly  concerned  that  the  association's 
management  may  be  undertaking  conversions 
for  reasons  other  than  the  need  for  capital. 
Some  thrift  insiders  may  be  sacrificing  the 
interests  of  their  associations  and  mutual 
account  holders  to  acquire  significant 
amounts  of  conversion  stock  and  other 
benefits  as  cheaply  as  possible  in  the 
conversion  process. 

59  FR  at  22729. 

In  view  of  these  concerns,  the  OTS 
has  adopted  detailed  rules  concerning 
conversions  from  mutual  to  stock 
savings  associations,  designed  to  ensure 
fair  evaluation  and  distribution  of  the 
stock  of  the  resulting  institution.  12  CFR 
§  563b.  It  is  also  interesting  to  note  that 
the  OTS  has  severely  limited  other 
transactions.  For  example,  with  very 
limited  exceptions,  the  OTS  rules 
require,  in  the  case  of  a  combination  of 
a  savings  association  and  a  non  savings 
association  institution  (such  as  a  credit 
union),  that  the  resulting  institution  be 
a  savings  association.  12  CFR  546.2. 


FDIC  also  recently  proposed 
regulations  to  tighten  control  over  the 
conversion  process.  59  FR  30316  (June 
13.  1994).  FDIC  concurred  with  the  need 
for  OTS's  interim  final  rule  and  found 
it  "necessary  and  appropriate  to  adopt 
regulations  similar  to  OTS  Revisions." 
59  FR  at  30318.  FDIC  was  particularly 
concerned  with  the  same  type  of  insider 
abuses  cited  by  OTS  and  found  "it  is 
necessary  to  reexamine  the  conversion 
process  to  explore  whether  existing 
economic  value  of  a  converting  mutual 
institution  can  be  better  distributed 
directly  to  those  who  should  receive  it." 
59  FR  30318. 

The  issuance  of  stock  options  at  the 
conversion  price,  rather  than  at  the 
aftermarket  price,  which  in  recent  yeais  has 
been  gubstantially  higher  than  the  conversion 
price,  creates  the  impression  that  insider 
enrichment  may  be  the  main  reason  for  the 
conversion.  *   *   *  In  fact,  it  may  be  an 
inherent  conflict  of  interest  for  management 
to  decide  to  convert  the  bank  to  stock  form 
when,  as  part  of  the  proposed  conversion, 
management  will  reap  significant  benefits. 

59  FR  at  30320. 

NCUA  carmot  afford  to  ignore  these 
warning  signals.  It  is  significant  and  not 
a  coincidence  that  the  recent  increase  in 
conversion  solicitations  from  attorneys 
to  credit  unions  is  occurring  at  the  same 
time  the  banking  regulators  are 
clamping  dowTi  on  institutions  they 
regulate. 

Interim  Rule 

The  NCUA  Board  is  issuing  an 
interim  final  rule  to  immediately  and 
clearly  establish  NCUA's  jurisdiction 
over  all  conversions  by  insured  credit 
unions.  Upon  further  reflection,  rather 
than  place  this  rule  in  part  708  which 
focuses  on  converting  from  federal  to 
private  or  no  insurance,  a  new  part  708a 
has  been  added  to  NCUA's  Rules  and 
Regulations.  This  interim  rule  sets  forth 
the  requirement  that  all  mergers  or 
conversions,  involving  one  or  more 
federally-instired  credit  union, 
including  those  where  the  resulting 
institution  is  not  a  credit  union,  must  be 
approved  by  the  NCUA  Board.  The  rule 
also  specifies  that  all  notices  are  subject 
to  NCUA  approval.  Further,  current  part 
708  has  been  redesignated  as  part  708b 
to  provide  for  a  logical  progression  from 
general  to  a  more  specific  regulation. 

Request  for  Additional  Comment 

The  more  NCUA  studies  these 
transactions,  the  more  apparent  it 
becomes  that  the  issues  involved  in 
converting  to  a  mutual  savings  bank  or 
a  stock  institution  are  more  complicated 
than  they  appear  on  their  face.  A 
number  of  issues  require  further 
consideration  and  review.  Questions  of 


insider  preferences  were  addressed  in 
the  proposed  regulations.  Insider 
benefits  are  clearly  a  major  issue  with 
respect  to  the  motivations  for  and 
objectivity  of  the  conversion  process. 
NCUA  questions  whether  directors  and 
management  officials  involved  in  the 
conversion  process  should  be  allowed  to 
receive  any  personal  financial  benefit 
from  the  transaction,  other  than  that 
available  to  ordinary  members. 

Even  assuming  adequate  safeguards 
against  insider  preferences,  howev.er, 
more  basic  questions  exist  concerning 
the  authority  for,  and  propriety  of,  a 
decision  by  the  existing  members  of  the 
credit  union  to  convert  the  credit  imion 
to  a  stock  corporation  in  order  to 
distribute  among  themselves  the  credit 
union's  equity  and  future  earnings 
power.  Some  commenters  have 
suggested  that  this  is  inherently  unfair 
to  the  overall  field  of  membership,  that 
is,  the  present  and  future  membership  to 
be  served  by  the  credit  union.  In  e'ffect. 
these  commenters  have  suggested  that 
the  current  members  and  officials  hold 
the  credit  union  in  trust  for  the  benefit 
of  the  overall  field  of  membership, 
including  present  and  future  members. 
They  question  whether  existing 
members  should  be  allowed  to 
transform  the  credit  union  out  of 
existence  in  order  to  personallv  "cash 
in"  on  its  economic  value. 

Other  issues  also  require  further  study 
if  healthy  credit  unions  are  to  be 
allowed  to  merge  or  convert  to  non- 
credit  union  status.  Included  are  how  to 
properly  appraise  the  value  of  the  credit 
union  for  purposes  of  issuing  stock,  how 
to  fairly  distribute  the  credit  union's 
value  among  members/shareholders 
(which  may  include  share  deposits 
made  in  contemplation  of  merger), 
whether  there  should  be  a  public 
comment  period  on  the  proposed 
transaction,  whether  a  majority  of 
eligible  voting  members  must  approve 
the  proposed  transaction  (and  if  so, 
should  majority  be  defined  as  a  simple 
majority  or  a  super  majority  and  if  a 
super  majority,  how  should  that  be 
defined),  and  what  post-merger  or  post- 
conversion  controls  are  needed  to 
protect  against  improper  insider 
preferences  after  the  transaction  is 
completed. 

Until  the  Board  has  fully  addressed 
these  issues  and  developed  new  specific 
regulatory  standards  and  procedures  for 
mergers  and  conversions  to  non-credit 
union  status,  it  may,  as  a  practical 
matter,  be  difficult  to  take  final  action 
on  such  transactions.  Boards  of  directors 
of  insured  credit  unions  are  urged  to 
carefully  consider  whether  it  is  a  wise 
expenditure  of  credit  union  funds  to 
pursue  these  transactions  prior  to  the 


establishment  of  specific  standards. 
Further,  the  NCUA  Board  reiterates  its 
previously  expressed  intent  to  hold 
boards  and  management  officials  fully 
accountable  for  any  waste  of  credit 
union  resources  that  is  motivated  by  the 
prospect  of  personal  gain,  rather  than 
the  best  interests  of  the  credit  union  and 
its  members. 

The  Board  hopes  to  issue  pennanpnt 
rules  with  specific  standards  and 
procedures  within  60  to  90  days  after 
the  close  of  the  comment  period  on  this 
interim  final  rule.  In  developing  those 
rules,  the  Board  will  consider  the 
comments  it  received  in  response  to  its 
notice  of  proposed  rulemaking  and  any 
comments  received  in  response  to  this 
interim  rule.  In  that  cormection.  nine  of 
the  ten  commenters  previously 
addressing  the  issue  of  a  uniform 
member  notice  supported  the  creation  of 
a  uniform  notice.  Also,  two  credit  union 
trade  groups  on  behalf  of  state  regulators 
and  one  state  league  expressed  concern 
that  NCUA  may  attempt  to  usurp  the 
state's  power  to  make  the  final 
determination  where  a  state-chartered 
credit  union  is  involved.  As  expressed 
in  the  preamble  to  the  notice  of 
proposed  rulemaking,  "the  Board  values 
its  positive  working  relationship  with 
state  credit  union  supervisors  *   •   •  " 
and  "will  continue  to  cooperate  with 
state  regulators  in  cases  involving 
federally  insured  state  chartered  credit 
unions."  NCUA  remains  committed  to 
working  with  the  state  regulators  to 
study  the  issues  and  develop  any  further 
rulemaking. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  potential  number  of  small 
credit  unions  (primarily  those  under  Si 
million  in  assets).  The  final  rule  merelv 
clarifies  statutor\'  authority. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Paperwork  Reduction  Act 

These  amendments  do  not  change  the 
paperwork  requirements. 

Executive  Order  12612 

This  rule  applies  to  all  federally 
insured  credit  unions.  The  rule  clarifies 
existing  statutory  requirements  of 
NCUA  Board  approval  of  certain 
transactions  involving  federally  insured 
credit  unions.  The  NCUA  Board  has 
determined  thr  t  this  amendment  is  not 
likely  to  have  any  direct  effect  on  states, 
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on  the  relationship  ttetween  the  slates, 
or  on  the  distribution  of  power  and 
responsibilities  amon({  the  various 
levels  of  govemmejit. 

List  of  Subjects  in  12  CFR  Part  70«a 

Batik  deposit  insurance.  Credit 
unions.  Reporting  and  rMiordkueping 
requirements. 

By  the  Nalioiuil  Oedit  Cninn 
Administraliun  B<iard  oo  Sepltanhur  16. 
1994 

Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  set  forth  in  the 
Preamble,  pursuant  to  authority  granted 
in  Section  205(b)(1)  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1785(b)(1)). 
the  Board  is  adding  a  new  regulation  in 
12  CFR  part  708a. 

1.  Part  70tta  is  added  to  read  as 
follows: 

PART  708a— tbIERGERS  OR 
CONVERSIONS  OF  FEDFRAU  Y 
INSURED  CHtDir  UNIONS    NCuA 
APPROVAL 

708a.1     NCl'A  Board  appmved 
708«.2     Notice  to  M«mti«rs. 

AtHhority:  12  I'  S  C  1766.  12  U.S.C  1785 

§  708*.  1    NCUA  Board  approval. 

Pursuant  to  Sec.ion  205(b)(  1 )  of  the 
Fed»;ral  Credit  Union  Act.  NCUA  Board 
approval  is  required  in  advance  of  any 
merger,  consolidation,  insurance 
conversion,  transfer  of  liabilities  or 
other  transaction  whereby  a  fedfrally- 
insured  credit  union  transfers  all  or  any 
part  of  its  members'  accounts  to  any 
institution  that  is  not  NCUSIFinsured 
or  assumes  responsibility  for  all  or  any 
portion  of  accounts  of  an  in.<ititution  that 
is  not  NCUSIF-insured.  In  transactions 
involving  federally-insured  stale 
chartered  credit  unions,  the  Board  will 
coordinate  with  the  appropriate  state 
rt'guia'ory  authority 

§  7063.2    Notice  to  memtMrs. 

All  notices  to  memtwrs  will  be 
preapproved  by  the  NCUA  Board. 
Procedures  and  forms  for  the 
tron&a(.tions  whf  re  the  remamini:' 
institution  continues  to  be  a  cTedit 
union — mergers  involving  both 
federally-insured  credit  unions  and  non 
federallyinsurt.-d  credit  unions  and 
conversion  from  federal  insurance  to 
nonfederal  insurance — are  set  forth  in 
Part  70Hb.  Subparts  A,  B  and  C. 

Part  708  (Redtriiignated  as  Pari  708b| 

2.  Pcirt  708  is  redi^signated  as  part 
7()8b. 

|FK  Doc.  »4-23S4b  Filed  t)-22-{M;  S:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  29 

[Docket  No.  94-ASW-2-.  Special  Condition 
29-ASW-14J 

Special  Condition    Eorocoptc-r 
Deutschland  Moctel  MBB   QH.  117  C-1 
Helicopter.  Electronic  Flight 
Instrument  System 

AGENCY:  Federal  .-Xviation 
Administration.  DOT. 
ACTION:  Final  special  condition:  request 
for  comments. 

summary:  This  special  condition  is 
issued  for  the  Eurocopter  Deutschland 
Model  MBB-BK  117  C-1  helicopter 
modified  by  Omniflight  Helicopter.  This 
helicopter  v\  ill  have  a  novel  or  unu.sual 
design  feature  a.ssociated  with  the 
Electronic  Flight  Instrument  System. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safely  standards  for  the 
protection  of  these  critical  function 
systems  from  the  effects  of  external  high 
intensity  radiated  Tields  (HIRF).  This 
special  condition  contains  additional 
safety  standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  applicable  airworthiness  standards. 
DATES:  The  effective  date  of  this  special 
condition  is  September  23. 1994. 
Comments  must  be  received  on  or 
before  November  22.  1994. 
AOOPESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
DocLet  No.  94-ASW-2,  Fort  Worth, 
Tex.is  76193-0007,  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel,  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas  76137. 
Comments  must  be  marked  Docket  No. 
94-ASW-2.  Comments  may  be 
inspe«:ted  in  the  Rules  Dociet 
vvuekdays.  except  Federal  holidays, 
between  9  a.m.  and  3  p  m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCallister,  FAA.  Kotorcraft 
Directorate,  Policy  and  Procedure* 
Group.  Fort  Worth.  Texas  76193-0112: 
tflephone  (817)  222-5121. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  dctermin»;d  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
is.suance  of  the  approval  design  and 
thus  delay  delivery  of  the  affe<:ted 
helicopter.  These  notice  and  comment 
procedures  are  also  considered 


unnecessary  since  the  public  has  been 
previously  provided  with  a  substantial 
number  of  opportunities  to  comment  on 
substantially  identical  special 
conditions,  and  their  comments  have 
been  fully  considered.  Therefore,  good 
cause  exists  for  making  this  special 
condition  effeiiive  upon  issuance. 

Comments  Invited 

Although  this  final  special  condition 
was  not  subject  to  notice  and 
opportunity  for  prior  public  comment, 
comments  are  invited  on  this  final 
special  condition.  Interested  persons  are 
invited  to  comment  on  this  final  special 
condition  by  submitting  such  written 
data.  view^.  or  arguments  as  they  may 
desire.  Communications  should  identify 
the  regulatory  doc.ket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  under  the  caption  ADDRESSES 
All  communications  received  on  or 
before  the  closing  date  for  comments 
will  be  considered.  This  special 
condition  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
doci^et.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
•Comments  to  Docket  No.  94-ASVV-2." 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
(ommmter 

Background 

On  May  6,  1994.  Omniflight 
Htjiicopter,  Dallas.  Texas,  applied  for  a 
Supplemental  Type  Certificate  for 
installation  of  an  Electronic  Flight 
Instrument  System  in  a  Eurocopter 
Deutschland  Model  MBB-BK  1 17  C-1 
holico['ler.  This  is  a  7  (10  with  approved 
kit)  passenger,  twin  engine.  7.385  pound 
transport  category.helicopter. 

Type  Certification  Basis 

The  certifiiation  basis  established  for 
the  Eurocopter  Deutschland  Model 
MBB-BK  117  C-1  helicopter  includes: 
14  CFR  21.29  and  14  CFR  part  29 
effe(.ti\e  February  1.  1965.  Amendments 
29-1  through  29-^16;  in  addition,  the 
Airworthiness  Criteria  for  helicopter 
instrument  flight  rules  (IFR) 
certification  dated  December  15,  1978, 
and  Equivalent  Safety  Findings  for 
Federal  Aviation  Regulations  (FAR) 


§§29.175(b).  29.81  l{h)(i).  and 
2n.ll51(b). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  helicopter 
because  of  a  novel  or  unusual  design 
feiture.  special  conditions  are 
prescribed  under  the  provisions  of  14 
CFR  21.16  to  estabhsh  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  14  CFR  11.49 
and  become  part  of  the  type  certification 
basis  in  accordance  with  14  CFR 
21.101(b)(2).  Provision  is  made  for  the 
public  comment  period  in  14  CFR  11.28. 

Discussion 

The  Eurocopter  Deutschland  Model 
MBB-BK  117  C-1  helicopter,  at  the  time 
of  the  application  for  modification  by 
OmniFlight  Helicopter,  was  identified 
as  having  modifications  that  incorporate 
one  and  possibly  more  electrical, 
electronic,  or  combination  of  electrical 
£md  electronic  (electrical/electronic) 
systems  that  will  perform  functions 
critical  to  the  continued  safe  flight  and 
landing  of  the  helicopters.  The 
electronic  flight  instrument  system 
performs  the  attitude  display  function. 
The  display  of  attitude,  altitude,  and 
airspeed  is  critical  to  the  continued  safe 
flight  and  landing  of  the  helicopters  for 
IFR  operations  in  instrument 
meteorological  conditions.  After  the 
di^sign  is  finalized.  Eurocopter 
Deutschland  will  provide  the  FAA  with 
a  preliminary  hazard  analysis  that  will 
identify  any  otlier  critical  functions 
performed  by  the  electrical/electronic 
systems  that  are  critical  to  the  continued 
safe  flight  and  landing  of  the 
helicopters. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical  and 
electronic  systems  that  perfcrm 
functions  required  for  continued  safe 
flight  and  landing.  However,  these 
advanced  systems  respond  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  high 
intensity  radiated  fields  (HIRF)  incident 
on  the  external  surface  of  the 
helicopters.  These  induced  transient 
currents  and  voltages  can  degrade  the 
performance  of  the  electrical/electronic 
systems  by  damaging  the  components  or 
by  upsetting  the  systems'  functions. 

Furtliermore.  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  FAR  §  29.1309(a). 
Higher  energy  levels  radiate  fiora 
operational  transmitters  currently  used 
for  radar,  radio,  and  television;  and  the 


number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical  and  electronic  systems 
required  for  the  continued  safe  flight 
and  landing  of  the  helicopters.  Effective 
measures  to  protect  these  helicopters 
against  the  adverse  effects  of  exposure 
to  HIRF  will  be  provided  by  the  design 
and  installation  of  these  systems.  The 
following  primary  factors  contributed  to 
the  ciurent  conditions:  (1)  Increased  use 
of  sensitive  electronics  that  perform 
critical  functions.  (2)  reduced 
electromagnetic  shielding  afforded 
helicopter  systems  by  advanced 
technology  airframe  materials,  (3) 
adverse  service  experience  of  military 
aircraft  using  these  technologies,  and  (4) 
an  increase  in  the  number  and  power  of 
radio  frequency  emitters  and  the 
expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment  ayd  in 
1986  initiated  a  high  priority  program 
to:  (1)  Determine  and  define 
electromagnetic  energy  levels;  (2) 
develop  guidance  material  for  design, 
test,  and  analysis;  and  (3)  prescribe  and 
promulgate  regulatory  standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRF  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRF 
requirements  are  being  finalized,  the 
FAA  is  adopting  a  special  condition  for 
tlie  certification  of  aircraft  that  employ 
electrical/electronic  systems  that 
perform  critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operation  are  based 
on  surx'eys  and  analysis  of  existing  radio 
frequency  emitters.  This  special 
condition  will  require  the  helicopters' 
electrical/electronic  systems  and 
associated  wiring  to  be  protected  from 
these  energy  levels.  These  external 
threat  levels  are  believed  to  represent 


the  worst-case  exposure  for  a  helicopter 
operating  under  IFR. 

The  HIRF  environment  sp>ecified  in 
this  special  condition  is  based  on  many 
critical  assumptions.  With  the  exception 
of  takeoff  and  landing  at  an  airport,  one 
of  these  assumptions  is  that  the  aircraft 
would  be  not  less  than  500  feet  above 
ground  level  (AGL).  Helicopters 
operating  under  visual  flight  rules  (VFR) 
routinely  operate  at  less  than  500  feet 
AGL  and  perform  takeoffs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  enviroimient 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  environment  or  a  fixed 
value  using  laboratory  tests. 

The  apphcant  may  demonstrate  that 
the  operation  and  operational 
capabilities  of  the  installed  electrical/ 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the 
defined  HIRF  environment  The  FAA 
has  determined  that  the  environment 
defined  in  Table  1  is  acceptable  for 
critical  functions  in  helicopters 
operating  at  or  above  500  feet  AGL.  For 
critical  hmctions  of  helicopters 
operating  at  less  than  500  feet  ACL, 
additional  factors  must  be  considered. 

The  applicant  may  also  demonstrate 
by  a  laboratory  test  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  KH^  to  18  GH^.  If 
a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  volts  per  meter  (v/m)  and 
other  considerations,  such  as  an 
alternate  technology  backup  that  is 
immune  to  HIRF,  are  appropriate  for 
critical  functions  during  IFR  operations. 
A  level  of  200  v/m  and  further 
considerations,  such  as  an  alternate 
technology  backup  that  is  immune  to 
HIRF.  are  more  appropriate  for  critical 
functions  during  VFR  operations. 
Applicants  must  perform  a  preliminary 
hazard  analysis  to  identify  electrical/ 
electronic  systems  that  perform  critical 
functions.  The  term  "critical"  means 
those  functions  whose  failure  would 
contribute  to  or  cause  a  failure 
condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopters.  The  systems  identified  by 
the  hazard  analysis  as  performing 
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critical  functions  are  required  to  have 
HIRE  protet.tion. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  a.ssociated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  (n-itical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  those 
methods.  The  two  basic  options  of 
either  testing  the  roton;rafl  to  the 
defined  environment  or  laboratory 
testing  may  not  be  combined.  The 
laboratory  test  allows  some  frequency 
areas  to  be  under  tested  and  requires 
other  areas  to  have  some  safety  margin 
when  compared  to  the  defined 
environniwnt.  The  areas  required  to  have 
some  saJety  margin  are  those  shown,  by 
past  testing,  to  exhibit  greater 
susceptibility  to  adverse  effects  from 
HIRF;  and  laboratory  tests,  in  general, 
do  not  accurately  represent  the  aircraft 
installation.  Service  experience  alone 
will  not  be  acceptable  since  such 
experience  in  normal  flight  operations 
may  not  include  an  exposure  to  HIRF. 
Reliance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  effects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  likely  to  he 
concurrently  exposed  to  the  radiated 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics, 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
H,  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  H, 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
detennined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
KH,  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KH,  to  400  MH,  and  1  KH,  square 
wave  with  greater  than  90  per<;ent  depth 
of  modulation  from  400  MH,  to  18  GH,. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 


and  after  exposure  to  required 
electromagnetic  fields.  E)eviations  from 
system  s{}ecifications  may  be  acceptable 
but  must  be  independently  a.ssessed  by 
the  FAA  on  a  case-by-case  basis. 


Table  1 


lELD  Strength  Volts 
Meter 


Frequency 

Peak 

Average 

10-100  KH, 

50 

60 

70 

200 

30 

150 

70 

4020 

1700 

5000 

6680 

6850 

3600 

3500 

3500 

2100 

50 

100-500  

60 

500-2000  

2-30  MH,  

70 
200 

30-100  

30 

100-200  - 

200-400  

400-700  

700-1000  - 

1-2  GH,  

33 

70 

935 

170 

990 

2-4   

840 

4-6  

6-8  

8-12  

310 

670 

1270 

12-18  

360 

18-40  

750 

ConcJusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  helicopter.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
affected  helicopter. 

The  substance  of  this  s]}ecial 
condition  for  similar  installations  in  a 
variety  of  helicopters  has  been  subjected 
to  the  notice  and  comment  procedure 
and  has  been  finalized  without 
substantive  change.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  helicopter, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impractical,  and  good  cause  exists  for 
adopting  this  special  condition 
immediately.  Therefore,  this  special 
condition  is  being  made  effective  upon 
is.suance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  prior 
opportunities  for  comment. 

List  of  Subjects  inl4  CFR  Part  29 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety, 

The  authority  citations  for  this  special 
i:ondition  are  as  follows: 

Authority:  49  U.S.C.  1344.  1348((;),  1352. 
1354(a),  1355.  1421  through  1431. 1502. 
1651(b)(2);  42  U.S.C.  1857f-10.  4321  cl  soq  : 
E.G.  11514;  49  U.S.C  106(g). 


The  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the  type 
certification  basis  for  the  Eurocopter 
Deutschland  Model  MBB-BK  117  C-1 
helicopter: 

Protection  for  Electrical  and 
Electronic  Systems  From  High  Intensity 
Radiated  Fields. 

Each  system  that  performs  critical 
functions  mu.st  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

.  Issued  in  Fort  Worth,  Texas,  on  Scptenitxir 
13.  1994, 

A.J.  Merrill. 

Acting  Manager.  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  94-23568  Filed  9-22-94;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  94-SW-07-AD,  Amendmenl 
39-«031 ;  AD  94-20-03) 

Airworthiness  Directives;  Bell 

Helicopter  Textron,  Inc.  Model  206A, 
206B,  206B-1.  206L,  206L-1,  206L-3, 
and  206L^  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHTI)  Model  206A,  2068,  206B-1. 
206L,  206L-1,  206L-3.  and  20f)L-^ 
helicopters,  that  currently  requires  an 
inspection  of  the  main  rotor  hub 
trunnion  (tnmnion)  for  a  mislot:ated 
ma.ster  spline  and  replacement  of  any 
trunnion  that  has  a  mislocated  master 
spline.  This  amendment  is  prompted  by 
a  report  that  certain  main  rotor  hub 
Inmnions  (tnmnions)  were 
manufactured  with  a  mislocated  master 
spline.  The  actions  specified  by  this  AD 
are  intended  to  identify  and  require 
replacement  of  any  trunnion  with  a 
mislocated  master  spline  to  prevent 
pitch  link  misaligrmient.  altered  cyclic 
stick  control  position,  loss  of  the  main 
rotor  system,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  October  11,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  Is  approved  by  the  Dire«;tor 


of  the  Federal  Register  as  of  October  11. 
1994. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  7,  1994. 
ADDRESSES:  Submit  comments  in 
.  triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-S\V-07-AD,  2601 
Meacham  Boulevard,  Room  663.  Fort 
Worth.  Texas  76137-4298. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fi-om  Bell 
Helicopter  Textron,  Inc.,  P.O.  Box  482, 
Fort  Worth,  Texas  76101.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel.  2601  Meacham  Boulevard, 
Room  663,  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sharon  Miles,  Aerospace  Engineer, 
Rotorcraft  Certification  Office.  FAA, 
Southwest  Region,  Rotorcraft 
Directorate,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76137-4298, 
telephone  (817)  222-5172,  fax  (817) 
222-5959. 

SUPPLEMENTARY  INFORMATION:  On 
November  18,  1993,  the  FAA  issued 
Priority  Letter  AD  93-22-11,  appUcable 
to  Bell  Helicopter  Textron.  Inc.  (BHTI) 
Model  206A.  206B,  206B-1,  206L, 
206L-1,  206L-3.  and  206L^ 
helicopters,  to  require  an  inspection  of 
the  main  rotor  hub  trunnion  (trunnion), 
part  number  (P/N)  206-011-113-103 
and  P/N  206-011-120-103,  for  proper 
positioning  of  the  trunnion  master 
spline  and  replacement  of  any  trunnion 
that  had  a  mislocated  master  spline. 
That  action  was  prompted  by  a 
manufacturer's  report  that  certain 
trunnions  were  manufactured  with  a 
mislocated  master  spline.  The 
manufacturer's  data  showed  that  when 
the  trunnion  master  spline  is 
mislocated.  the  main  rotor  mast  does 
not  align  properly,  so  the  operator's 
input  to  the  cyclic  stick  does  not 
produce  the  desired  resuh  in  the  main 
rotor  system.  After  reviewing  the 
manufacturer's  data,  the  FAA 
determined  that  any  mislocated 
trunnion  master  spline  creates  an  unsafe 
condition.  This  condition,  if  not 
corrected,  could  result  in  pitch  link 
misalignment,  altered  cyclic  stick 
control  position,  loss  of  the  main  rotor 
system,  and  subsequent  loss  of  control 
of  the  helicopter. 

Since  the  issuance  of  that  AD,  BHTI 
has  issued  a  revised  Alert  Service 
Bulletin  (ASB)  for  Model  206L,  206L-1, 
206L-3,  and  206L-4  heUcopters.  ASB 


206L-93-90,  Revision  A,  dated 
November  9, 1993,  changed  Figure  3  to 
show  that  the  center  line  of  the  trurmion 
should  go  through  the  crown  rather  than 
the  inset  of  the  master  sphne.  ASB  206- 
93-75,  dated  October  19, 1993,  which  is 
applicable  to  Model  206A,  206B,  and 
206B-1  helicopters,  has  a  correct  Figure 
3  showing  that  the  center  line  of  the 
trunnion  should  go  through  the  inset 
rather  than  the  crown  of  the  master 
spline. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  BHTI  Model  206 
helicopters  of  this  same  type  design, 
this  AD  supersedes  Priority  Letter  AD 
93-22-11  to  require,  within  the  next  50 
hours  time-in-service  (TIS)  or  90 
calendar  days  after  the  effective  date  of 
this  AD,  whichever  occurs  first,  an 
inspection  of  the  trurmion  for  proper 
positioning  of  the  trunnion  master 
spline,  and  replacement  of  any  trunnion 
that  has  a  mislocated  master  spline.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  BHTI  ASB  206- 
93-75,  dated  October  19,  1993,  for 
Model  206A,  206B,  and  206B-1 
hehcopters,  and  BHTI  ASB  206L-93-90, 
Re'/ision  A,  dated  November  9, 1993,  for 
Model  206L,  206L-1,  206L-3,  and 
206L— 4  helicopters,  described 
previously.  Due  to  the  criticalness  of 
correct  aligrmient  of  the  trunnion  master 
sphne  and  a  compliance  time  that  is 
short  for  some  operators  of  frequently- 
used  helicopters,  this  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 


evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroimiental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-SW-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  emd 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
detennined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  ft-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
p.irt  TOl  as  follmvs: 

PART  39--^   AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(gJ;  and  14  CFR 
11.89. 

939.13    [Am«rul«d] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD).  Amendment  39-9031.  to  read  as 
follows: 

AD  94-20-03  B«U  Helicoptar  Tntron.  Inc. 
(BHTI):  Amendment  39-9031.  Docket 
Numl)er  94-SW-07-AD.  Supersedes 
Priority  Letter  AD  93-22-11.  issued 
November  18. 1993. 
Applicability  Model  206A.  206B.  206B-1. 
206L,  2061>-1.  206Ly-3,  and  2061^-4 
helicopters,  equipped  with  main  rotor  hub 
trunnion  (trunnion).  j>an  number  (P/N)  206- 
011-113-103  or  P/N  206-011-120-103. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  pitch  link  misalignment. 
altered  cycUc  stick  control  position,  loss  of 
the  main  rotor  system,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  or  90  calendar  days  after  the 
effective  date  of  this  airworthiness  directive 
(AD),  whichever  occurs  first,  Inspect  the 
trunnion  master  spline  for  proper  positioning 
in  accordance  with  Parts  I  and  II  of  the 
Accomplishment  Instructions  contained  in 
BHTI  Alert  Service  Bulletin  206-93-75, 
dated  October  19.  1993.  for  Model  206A. 
206B.  and  206B-1  helicopters,  and  BHTI 
Alert  Service  Bulletin  206L-93-90,  Revision 
A,  dated  November  9.  1993.  for  Model  206L, 
206L-1.  206L-3,  and  206L-4  helicopters. 

(b)  If  the  master  spline  is  not  in  the  proper 
position,  Ijefore  further  flight  remove  and 
replace  the  trunnion  with  an  airworthy 
trunnion  in  accordance  with  the  provisions 
of  the  applicable  maintenance  manual. 

(( )  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorrraft  Certification  Office,  FAA, 
Rotortraft  Directorate.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Roiorc.raft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  tic 
obtained  from  the  RotorcrafI  Certification 
Office. 

(d)  Sfiecial  flight  permits  may  b«  issued  in 
accordance  with  H  21  197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished  provided  there  is  no 


interference  between  the  pitch  link  devices 
and  the  swashplate  outer  ring  or  pilch  horn 
lugs,  through  full  motion  of  the  cyclic  and 
collective  controls. 

(e)  The  inspection  and  replacement,  if 
necessary,  shall  be  done  in  accordance  with 
BHTI  Alert  Service  Bulletin  No.  206-93-75. 
dated  October  19, 1993,  and  Aleri  Service 
Bulletin  No.  206L-93-00.  Revision  A.  dated 
November  9,  1993.  This  Incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  In  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bell  Helicopter  Textron,  Inc.. 
P  O.  Box  482,  Fort  Worth,  Texas  76101. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Assistant  Chief  Counsel,  2601 
Meacliam  Boulevard,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC 

(0  This  amendment  becomes  effective  on 
October  11. 1994. 

Issued  in  Fort  Worth.  Texas,  on  September 
16.  1994. 
Larry  M.  Kelly. 

Acting  Manager,  Rotorcmft  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  94-23441  Filed  9-22-94;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Ottier  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ('Appliance  tattling  Rule  ) 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  amends  its  Appliance 
Labeling  Rule  by  pubUshing  new  ranges 
of  comparability  to  be  used  on  required 
labels  for  storage-type  water  heaters  and 
on  required  labels  and  in  required  fact 
sheets  (or  directories)  for  furnaces  and 
boilers. 

EFFECTIVE  DATE:  December  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mills,  Attorney,  Division  of 
Enforcement,  Federal  Trade 
Commission,  Washington.  D.C.  20580 
(202-326-3035). 

SUPPLEMENTARY  INFORMATION:  Section 
324  of  the  Energy  Policy  and 
Conservation  Act  of  1975  (EPCA)  > 
requires  the  Federal  Trade  Commission 
to  consider  labehng  rules  for  the 
disclosure  of  estimated  annual  energy 
cost  or  alternative  energy  consumption 
information  for  at  least  thirteen 


categories  of  appUances.  Storage-type 
water  heaters,  furnaces,  and  boilers  are 
included  in  those  categories.  The  statute 
also  requires  the  Department  of  Energy 
("DOE")  to  develop  test  procedures  that 
measure  how  much  energy  the 
appliances  use.  In  addition.  DOE  is 
required  to  determine  the  representative 
average  cost  a  consumer  pays  for  the 
different  types  of  enei^v  available. 

On  November  19.  1979.  the 
Commission  issued  a  final  rule  covering 
seven  of  the  thirteen  appliance 
categories  that  were  then  covered  by 
DOE  test  procedures:  refrigerators  and 
refrigerator-freezers,  freezers, 
dishwashers,  water  heaters,  clothes 
washers,  room  air  conditioners  and 
furnaces  (this  category  includes 
boilers).^  The  Commission  has  extended 
the  coverage  of  the  Appliance  Labeling 
Rule  ("Rule")  four  times  since  it 
originally  issued  the  Rule:  in  1987 
(central  air  conditionei^,  heat  pumps, 
and  pulse  combustion  and  ct)ndensing 
furnaces);'  1989  (fluorescent  lamp 
ballasts);*  and,  1993  (certain  plumbing 
products  '  and  certain  lighting 
products  «).  On  July  1,  1994,  the 
Commission  amended  the  Rule  to  make 
certain  improvements,  including 
making  the  label  format  more  "user- 
friendly."  changing  the  energy  usage 
descriptors  required  on  labels,  and 
adopting  new  product  sub-categories  for 
ranges  of  comparabilitv  purposes.' 

Section  305  8(b)  ot  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  annually  by  specified 
dates  for  each  product  type.'  These 
reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energy  consvimption  or  energy 
efficiency  rating  for  the  apphances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedures.  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  e.xisting 
models  and  drop  others,  the  data  base 
from  which  the  ranges  of  comparabiUty 
are  calculated  is  constantly  changing. 
To  keep  the  required  information  in  line 
with  these  changes,  the  Commission  is 
empowered,  under  Section  305.10  of  the 
Rule,  to  publish  new  ranges  (but  not 
more  than  annually)  if  an  analysis  of  the 


>  Pub.  L  94-163.  89  SUL  871.42  US.C.  6294 
(Dec.  22, 197S]. 


'44  FR  66466,  16  CFR  Part  305  (Nov.  19,  1979). 
The  Statement  of  Basis  and  Purpose  for  the  final 
Rule  describe*  the  reasons  the  Commission 
derlined  to  cover  the  other  categories  of  covered 
products.  Id  at  66467-69. 

>  52  FR  46888  (Dec.  10. 1987). 

'  54  FR  28031  duly  5. 1989). 

»58  FR  54955  (Oct.  25,  1993). 

•59  FR  25176  (May  13, 1993). 

'  59  FR  34014, 

■  Reports  for  storage-type  water  beaters,  furnaces, 
and  bailers  are  diie  May  1. 


new  information  indicates  that  the 
upper  or  lower  limits  of  the  ranges  have 
changed  by  more  than  15%  Othenvise. 
the  Commission  must  publish  a 
statement  that  the  prior  ranges  remain 
in  effect  for  the  next  year. 

The  annual  submissions  of  data  for 
storage-type  water  heaters,  furnaces,  and 
boilers  have  been  made  and  have  been 
analyzed  by  the  Commission.  These 
submissions  of  data  were  made  by  the 
affected  manufacturers,  in  conjimction 
with  the  Gas  Appliance  Manufacturers 
Association  (an  industry  trade 
association),  in  voluntary  compliance 
with  the  requirements  for  new  energy 
usage  descriptors  and  sub-categories 


that  were  contained  in  the  amendments 
published  on  July  1,  1994.  These  ranges 
will  supersede  the  current  ranges  for 
these  product  categories,  which  were 
published  on  September  13,  1991 
(storage-type  water  heaters) «  and  March 
1,  1990  (furnaces  and  boilers). '» 

In  consideration  of  the  foregoing,  the 
Commission  revises  Appendices  D1-D3 
and  G1-G8  of  its  Appliance  Labeling 
Rule  by  publishing  the  following  ranges 
of  comparability  for  use  in  required 
disclosLues  (including  labeling)  for 
storage-type  water  heaters,  furnaces,  and 
boilers  manufactured  on  or  after 
December  28.  1994. 


List  of  Subjects  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  30S— [AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Appendices  D1-D3  to  Part  305  are 
revised  to  read  as  follows: 


Range  Information: 


Appendix  Dl  to  Part  305— Storage-Type  Water  Heater— Gas 


Capacity 


First  hour  rating 


Less  than  21  

21  to  24  

25  to  29  

30  to  34  

35  to  40  

41  to  47  

48  to  55  

56  to  64  

65  to  74  

75  to  86  

87  to  99  

100  to  114  

115  to  131  

Over  131  

'  No  data  sutxnitted 


Range  of  estimated  annual  energy  consump- 
tion (therms/yr.  and  gallons/yr.) 


Natural  gas  th»erms/yr. 


Low 


(*) 

(•) 

(•) 

(•) 

(*) 

242 

235 

238 

215 

220 

255 

268 

288 

288 


High 


(•) 

(•) 

(•) 

(•) 

(•) 

263 

278 

273 

283 

288 

295 

300 

288 

349 


Propane  gallons'yr. 


Low 


(•) 

(•) 

(•) 

(•) 

(•) 

265 

257 

262 

249 

266 

279 

294 

317 

317 


High 


(•) 

(•) 

(*) 

(•) 

(•) 

284 

304 

299 

310 

317 

310 

329 

336 

383 


.Appendix  02  to  Part  305 — Storage-Type 
Water  Heater — Electric 

Range  Information: 


Capacity 


First  hour  rating 


Less  than  21 

21  to  24 

25  to  29 

30  to  34 

35  to  40 

41  to  47 

48  to  55 

56  to  64 

65  to  74 

75  to  86 

87  to  99 

100  to  114  ... 
115  to  131  ... 


Range  of  esti- 
mated annual 
energy  corv 
sumption  (kWh/ 


Capacity 

Range  of  esti- 
mated annual 
energy  con- 
sumption (l<WtV 

yr) 

First  hour  rating 

Low 

High 

Over  131  

(•) 

(•) 

Low 


4672 
4769 
4879 
4672 
4575 
4575 
4624 
4624 
4624 
4624 
4624 
4672 
5109 


High 


4672 
4769 
4879 
4939 
4939 
5109 
5109 
5109 
5231 
5352 
5352 
5631 
5704 


'  No  data  submitted. 

Appendix  D3  to  Part  305 — Storage-Type 
Water  Heater— Oil 

Range  Information. 


Capacity 

Range  of  esti- 
mated annual 
energy  con- 
sumption (gal- 
lons/yr.) 

Kirst  hour  rating 

Low 

High 

Less  than  65  

(•) 
(•) 
(•) 

(•) 
(•) 
(•) 

65  to  74 

75  to  86 

Capacity 

Range  of  esti- 
mated annual 
energy  corv 
sumption  (gal- 
(ons/yr.) 

First  hour  rating 

Low 

High 

87  to  99 

(•) 
177 
171 
180 

(•) 
200 

100  to  114 

115  to  131  

212 

Over  131  

180 

*  No  data  sutxnitted. 

3.  Appendix  Gl  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  Gl  to  Part  305 — Furnaces — 
Gas 

1 .  Range  Inforrriation. 


"56  FR  46524. 


'°55FR7302. 


4Ji7'»H 
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Manutactuiefs  fated  heat- 
ing capacities  (Btu'&'hr ) 


All  Capacities 


Range  o<  an-  I 
nual  fuel  utiliza- 
tion ettioencies  i 
(AFUE's)  I 


Low         High 


78         96.6  I 


Manulacturer's  rated  heat- 
ing capacities  (Btu's/hr ) 

Ranged  an- 
nual fuel  utiliza- 
tion efficiencies 
(AFUE's) 

Low 

High 

All  Capacities _ 

80 

90.6 

4  Appendix  G2  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G2  to  Part  305— Furnaces- 
Electric 

1.  Rtinpe  Information: 


Manufacturer's  rated  heat- 
ing capaottes  (Btus/hr.) 

Ranges  of  an- 
nual fuel  utiliza- 
tion etficterKies 
(AFUE's) 

Low 

High 

Ail  Capaaties 

100 

100 

5.  Appendix  C3  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G3  to  Part  305 — Furnaces- 
Oil 

1.  Ran^e  Information: 


Manufacturer's  rated  heat- 
ing capacities  (Btu'&hr.) 


All  Capacities 


Range  of  an- 
nual fuel  utiliza- 
tion efficiencies 
(AFUE's) 


Low 


78 


High 


86.7 


H.  Appendix  G4  to  part  305  is 
amended  by  rev  ising  the  first  table  to 
read  as  follows: 

Appendix  G4  to  Part  305— Mobile 
Home  Furnaces 

1.  Rangf  Information: 


Manufacturer's  rated  heat- 
ing capacities  (Btu's'hr ) 

Range  ol  an- 
nual fuel  utiliza- 
tion efficiencies 
(AFUE's) 

Low 

High 

All  Caoacities     

75 

83.2 

8.  Appendix  G6  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G6  to  Part  305— Boilers— Gas 
(Steam) 

1.  Range  Information: 


Manufacturer's  rated  heat- 
ing capacities  (Btu's'hr ) 


All  Capacities 


Range  of  an- 
nual fuel  utiliza- 
tion efficiencies 
(AFUE's) 


Low 


75 


High 


16  CFR  Part  306 

Automotive  Fuel  Ratings,  Certification 
and  Posting 

CfR  CoiTfction 

In  Title  16  of  the  Code  of  Federal 
Regulations,  parts  150  to  999,  revised  as 
of  January  1, 1994,  make  the  following 
corrections: 

1.  On  page  228.  in  §  306.6,  in  the 
second  line  of  paragraph  (a),  the  word 
"or"  is  changed  to  "of,"  and  in  the  first 
line  of  paragraph  (b),  the  word  "other" 
is  inserted  between  the  words  "or"  and 
"written." 

2.  On  page  228,  in  §  306.8.  in  the  fifth 
line  of  paragraph  (a),  the  word  "your" 
is  changed  to  "v'ou." 

3.  On  page  229.  in  §  306.10.  in  the 
fifth  line  of  paragraph  (bK2),  the  zip 
code  "20480  ■  is  changed  to  '20580." 
[PR  Doc.  94-99999  Filed  9-22-94;  8;45  ami 
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83.5 


9.  Appendix  G7  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G7  to  Part  305— Boilers— Oil 

1.  Range  Information: 


7.  Appendix  G5  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 

Appendix  G5  to  Part  305 — Boilers — Gas 
(Except  Steam) 

I  Range  Infonnation: 


Manufacturer's  rated  heat- 
ing capacities  (Btu's/hr.) 

Range  of  arv 
nual  fuel  utiliza- 
tion efficiencies 

(AFUE's) 

Low 

High 

All  Capacities 

80 

88.7 

10.  Appendix  G8  to  part  305  is 
amended  by  revising  the  first  table  to 
read  as  follows: 


Appendix  G8  to  Part  305 — Boil 
Electric 


1.  Range  Infonnation: 


{  Manufacturer's  rated  heat- 
ing capacities  (Btu's/hr.) 


Ail  Capacities 


Range  of  an- 
nual fuel  utiliza- 
tion efficiefKies 
(AFUE's) 


Low 


100 


High 


100 


By  direction  of  the  Commission. 
Donald  S.  Cark, 
Secretary. 
IFR  Do( .  94-23577  Filed  9-22-'«;  845  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

17  CFR  Parts  200,  230,  239,  270,  and 
274 

[Retease  Nos.  33-7083A;  10-20486 A:  File 
No.  S7-26-43] 

RIN3235-AF96 

Post-Effective  Amendments  to 
Investment  Company  Registration 
Statements,  Correction 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Correction  to  final  rules. 

summary:  This  document  contains 
corrections  to  the  release  adopting  rule 
and^orm  amendments  to  rule  485  under 
the  Securities  Act  of  1933  that  was 
published  Wednesday.  August  24. 1994 
(59  FR  43460).  The  amendments  related 
to  filing  post-effective  amendments  to 
investment  company  registration 
statements. 

EFFECTIVE  DATE:  The  amendments  will 
become  effective  on  October  11, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  J.  Herman.  Deputy  Office  Chief, 
(202)  942-0721,  Oflice  of  Disclosure  and 
Adviser  Regulation.  Division  of 
Investment  Management.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NVV  ,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

Certain  form  amendments  printed  in 
the  release  contained  numbering  errors 
in  referring  to  sections  of  rule  485.  In 
addition,  the  amended  text  of  Form  N- 


4  contained  references  to  provisions  of 
rule  485  that  are  not  applicable  to  hinds 
that  use  the  form  and  thus  should  be 
deleted. 

Correction  of  Publication 

The  publication  on  August  24,  1994  of 
the  final  rule  and  form  amendments, 
which  was  the  subject  of  FR  Doc.  94- 
20624.  is  correcled  as  follows: 

Form  S-6 

1.  On  page  43468  in  tlie  first  column, 
in  line  six  of  the  paragraph  numbered 
13.  remove  "(a)(i)"  and  add  in  its  place 
"(a)(1)". 

Form  N-lA 

2.  On  page  43468  in  the  first  column, 
in  lines  eight  and  ten  under  the  heading 
FORM  N-lA.  remove  "(a)(i)"  and  add  in 
its  place  "(a)(1)". 

3.  On  page  43468  in  the  first  column, 
in  lines  twelve  and  fourteen  under  the 
heading  FORM  N-lA,  remove  "(a)(ii)" 
and  add  in  its  place  "(a)(2)". 

Form  N-3 

4.  On  page  43468  in  the  third  column, 
in  lines  eight  and  ten  under  the  heading 
FORM  N-3.  remove  "(a)(i)"  and  add  in 
its  place  "(a)(1)". 

5.  On  page  43468  in  the  third  column, 
in  lines  twelve  and  fourteen  under  the 
heading  FORM  N-3,  remove  "(a)(ii)" 
and  add  in  its  place  "(a)(2)". 

Form  N-4 

6.  On  page  43468  in  the  third  column. 
in  lines  eight  and  ten  under  the  heading 
FORM  N-4,  remove  "(a)(i)  "  and  add  in 
its  place  "(a)(1)". 

7.  On  page  43468  in  the  third  column, 
remove  the  text  in  lines  eleven  through 
fourteen  under  the  heading  FORM  N-4. 

Ddted:  .SeptRmber  19.  1994. 
Jonathan  G.  Katz, 

Secretary. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

Determination  of  Taxable  Income  in 
Specific  Situations 

CFR  Correction 

In  Title  26  of  the  Code  of  Federal 
Regulations,  part  1,  §  §  1.441  to  1.500, 
revised  as  of  April  1,  1994,  on  page  475. 
a  portion  of  paragraph  {a]{l)(ni)[E}(3). 
Example  (ii)  through  paragraph  (a)(4) 
Example  5  of  §  1.482-2T  was 
inadvertently  omitted  and  as  corrected 
should  read  as  follows: 


§  1.482-2T     Determination  ol  taxable 
Income  in  specific  situations  (temporary). 

•         •         *         *         • 

(ii)  Average  collection  period.  X's  total 
sales  within  the  same  product  group  to 
unrelated  persons  within  country  Z  for  the 
period  are  $6,200,000.  The  average 
receivables  balance  for  the  period  is 
52.805,430  (533,665.160/12).  The  average 
collection  period  in  whole  days  is 
determined  as  follows: 


Receivables  turnovRr  S6.200.000 


rate 


Average  collection  pe- 
riod 


$2.S05.430 


2.21 


365 

2.21 


165  16 
days. 


rounded  to  the  nearest  whole  day=165  days, 
(iii)  Interest-free  period.  Accordingly,  for 
intercompany  trade  receivables  incurred  by  X 
during  Y's  1988  calendar  taxable  year 
attributable  to  the  purchase  of  property  from 
Y  for  resale  to  unrelated  persons  located  in 
country  Z  and  included  in  the  product  group, 
X  may  use  an  interest-free  period  of  175  days 
(165  days  in  the  average  collection  period 
plus  10  da>'s.  but  not  in  excess  of  a  maximum 
of  183  days).  All  other  intercompany  trade 
receivables  incurred  by  X  are  subject  to  the 
interest-free  periods  described  in  paragraphs 
(a)(l)(iii)  (B),  (C).  or  (D).  whichever  are 
applicable.  If  X  makes  sales  in  other  foreign 
countries  in  addition  to  country  Z  or  makes 
sales  of  property  in  more  than  one  product 
group  in  any  foreign  countr> ,  separate 
computations  of  X's  average  collection 
period,  by  product  group  within  each 
country,  are  required  in  order  for  X  and  Y  to 
determine  an  interest-free  period  for  such 
product  groups  in  such  foreign  countries 
Under  this  paragraph  (a)(l)(ii!)(E). 

(iv)  Paynwnt:  book  entries.  (A)  Except 
as  otherwise  provided  in  this  paragraph 
(a){l)(iv),  in  determining  the  period  of 
time  for  which  an  amount  owed  by  one 
member  of  the  group  to  another  member 
is  outstanding,  payments  or  other 
credits  to  an  account  are  considered  to 
be  applied  against  the  earliest  amount 
outstanding,  that  is.  payments  or  credits 
are  applied  against  amounts  in  a  first-in. 
first-out  (FIFO)  order.  Thus,  tracing 
payments  to  individual  intercompany 
trade  receivables  is  generally  not 
required  in  order  to  determine  whether 
a  particular  intercompany  trade 
receivable  has  been  paid  within  the 
applicable  interest-free  period 
determined  under  paragraph  (a)(l){iii)  of 
this  section.  The  application  of  this 
paragraph  (a)(l)(iv)(A)  may  be 
illustrated  by  the  following  example: 

Example — (/)  Facts.  X  and  Y  are  members 
of  a  group  of  controlled  entities  within  the 
meaning  of  section  482.  Assume  that  the 
balance  of  intercompany  trade  receivables 
owed  by  X  to  Y  on  lune  1  is  5100,  and  that 
all  of  the  5100  balance  represents  amounts 
incurred  by  X  to  Y  during  the  month  of  May 


During  the  month  of  June  X  inroirs  an 
additional  S200  of  intercompany  trade 
receivables  to  Y.  Assume  that  on  )uly  15.  S60 
is  properly  credited  against  X's  intercompany 
account  to  Y,  and  that  5240  is  properly 
credited  against  the  intercompany  acci'unt  on 
August  31.  Assume  that  under  paragraph 
(a)ll)(iii)(B)  of  this  section  interest  must  be 
chaiged  on  X's  intercompany  trade 
receivables  to  Y  beginning  with  the  first  day 
of  the  third  calendar  month  following  the 
month  the  intercompany  trade  receivables 
arise,  and  that  no  alternative  interest-frt* 
period  applies.  Thus,  the  interest-free  period 
for  intercompany  trade  receivables  incurred 
during  the  month  of  .May  ends  on  July  31. 
and  the  interest-free  period  for  intercompany 
t.'ade  receivables  incurred  during  the  month 
of  Juno  ends  on  August  3 1 . 

(ii)  Application  of  payments.  Using  a  FIFO 
payment  order,  the  aggregate  payments  of 
5.300  are  applied  first  to  the  opening  June 
balance,  and  then  to  the  additional  amounts 
incurred  during  the  month  of  June.  With 
respect  to  X's  June  opening  balance  of  .SlOO. 
no  interest  is  required  to  be  accrued  i  ir.  S60 
of  such  balance  paid  by  X  on  July  15.  b<'cause 
such  portion  was  paid  within  its  interest-free 
period.  Interest  for  31  days,  from  August  1  to 
August  31  inclusive,  is  required  to  Bfe 
accrued  on  the  $40  portion  of  the  opening 
balance  not  paid  until  August  31.  No  interest 
is  required  to  be  accrued  on  the  S200  of 
intercompany  trade  receivables  X  incurred  to 
Y  during  June  because  the  5240  credited  on 
August  31,  after  eliminating  the  $40  of 
indebtedness  remaining  from  periods  beforp 
June,  also  eliminatod  the  520  incurred  by  X 
during  June  prior  to  the  end  of  the  interest- 
free  period  for  that  amount.  The  amount  of 
interest  incurred  by  X  to  Y  on  the  $40 
amount  during  August  creates  bona  fide 
indebtedness  between  controlled  entities  and 
is  subject  to  the  provisions  of  paragraph 
{a)(l)(iii)(.A)  of  this  section  without  regard  to 
any  of  the  exceptions  contained  in 
paragraphs  (a)(l)(iii)  (B)  through  (E)  of  this 
section. 

(B)  Notwithstanding  the  first-in.  first- 
out  payment  application  rule  described 
in  paragraph  (a)(l)(iv)(A)  of  this  sedion. 
the  taxpayer  may  apply  payments  or 
credits  against  amounts  owed  in  some 
other  order  on  its  books  in  accordance 
with  an  agreement  or  understanding  of 
the  related  parties  if  the  taxpayer  can 
demonstrate  that  either  it  or  others  in  its 
industry,  as  a  regular  trade  practice, 
enter  into  such  agreements  or 
understandings  in  the  case  of  si.-nilar  - 
balances  with  unrelated  parties. 

[2]  Arm's  length  interest  rate — (i)  In 
general.  For  purposes  of  section  482  and 
paragraph  (a)  of  this  section,  an  arm's 
length  rate  of  interest  shall  be  a  rate  of 
interest  which  was  charged,  or  would 
have  been  charged,  at  the  time  the 
indebtedness  arose,  in  independent 
transactions  with  or  between  unrelated 
parties  under  similar  circumstances.  All 
relevant  factors  shall  be  considered, 
including  the  principal  amount  and 
duration  of  the  loan,  the  security 
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involved,  the  credit  standing  of  the 
borrower,  and  the  interest  rate 
prevailing  at  the  situs  of  the  lendor  or 
creditor  for  comparable  loans  between 
unrelated  parties. 

(ii)  Funds  obtained  at  situs  of 
borrower.  Notwithstanding  the  other 
provisions  of  paragraph  |a)(2)  of  this 
section,  if  the  loan  or  advance 
represents  the  proceeds  of  a  loan 
obtained  by  the  lender  at  the  situs  of  the 
borrower,  the  arm's  length  rate  for  any 
taxable  vear  shall  be  equal  to  the  rate 
actually  paid  by  the  lender  increased  by 
an  amount  which  reflects  the  costs  or 
deductions  incurred  by  the  lender  in 
borrowing  such  amounts  and  making 
such  loans,  unless  the  taxpayer 
establishes  a  more  appropriate  rate 
under  the  standards  set  forth  in 
paragraph  (a)(2)(i)  of  this  section. 

(iii)  Safe  haven  interest  rates  for 
certain  loans  and  advances  made  after 
May  8.  1986 — (A)  Applicability— \]) 
General  rule.  Except  as  otherwise 
provided  in  paragraph  (a)(2)  of  this 
section,  paragraph  (a)(2)(iii)(B)  of  this 
section  applies  with  respect  to  the  rate 
of  interest  charged  and  to  the  amount  of 
interest  paid  or  accrued  in  any  taxable 
year — 

(i)  Under  a  term  loan  or  advance 
between  members  of  a  group  of 
controlled  entities  where  (except  as 
provided  in  paragraph 
(a)(2)(iii)(A)(2)(ji'))  of  this  section  the 
loan  or  advance  is  entered  into  after 
May  8,  1986,  and 

(ii)  After  May  8,  1986,  under  a 
demand  loan  or  advance  between  such 
controlled  entities. 

[2]  Grandfather  rule  for  existing  loans 
The  safe  haven  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section 
shall  not  apply,  and  the  safe  haven  rates 
prescribed  in  26  CFR  §  1.482-2(a)(2)(iii) 
(revised  as  of  April  1,  1985)  shall  apply 
to— 

(i)  Term  loans  or  advances  made 
before  May  9.  1986.  and 

(ii)  Term  loans  or  advances  made 
before  August  7. 1986.  pursuant  to  a 
binding  written  contract  entered  into 
before  May  9.  1986. 

(B)  Safe  haven  interest  rate  based  on 
apfflicable  Federal  rate.  Except  as 
otherwise  provided  in  this  paragraph 
(a)(2).  in  the  case  of  a  loan  or  advance 
between  members  of  a  group  of 
controlled  entities,  an  arm's  length  rate 
of  interest  referred  to  in  paragraph 
(a)(2)(i)  of  this  section  shall  be  for 
purposes  of  Chapter  1  of  the  Code — 

[1]  The  rate  of  interest  actually 
charged  if  that  rate  is — 

(i)  Not  less  than  100  percent  of  the 
applicable  Federal  rate  (the  "lower 
limit"),  and 


(ii)  Not  greater  than  130  percent  of  the 
applicable  Federal  rate  (the  "upper 
limit'),  or 

(2)  If  either  no  interest  is  charged  or 
if  the  rate  of  interest  charged  is  less  than 
the  lower  liiftit.  then  an  arm's  length 
rate  of  interest  shall  be  equal  to  the 
lower  limit,  compoimded  semiannually. 
or 

[3]  If  the  rate  of  interest  charged  is 
greater  than  the  upper  limit,  then  an 
arm's  length  rate  of  interest  shall  be 
equal  to  the  upper  limit,  compounded 
semiannually. 

unless  the  taxpayer  establishes  a  more 
appropriate  compound  rate  of  interest 
under  paragraph  (a)(2)(i)  of  this  section. 
However,  if  the  compound  rate  of 
interest  actually  charged  is  greater  than 
the  upper  limit  and  less  than  the  rate 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  or  if  the  compound  rate 
actually  charged  is  less  than  the  lower 
limit  and  greater  than  the  rate 
determined  under  paragraph  (a)(2)(i)  of 
this  section,  then  the  compound  rate 
actually  charged  shall  be  deemed  to  be 
an  arm's  length  rate  under  paragraph 
(a)(2)(i)  of  this  section.  In  the  case  of  any 
sale-leaseback  described  in  section 
1274(e).  the  lower  limit  shall  be  110 
percent  of  the  applicable  Federal  rate, 
compounded  semiannually. 

(C)  Applicable  Federal  rate.  For 
purposes  of  paragraph  (a)(2)(iii)(B)  of 
this  section,  the  term  "applicable 
Federal  rate"  means,  in  the  case  of  a 
loan  or  advance  to  which  this  section 
applies  and  having  a  term  of — 

(1)  Not  over  3  years,  the  Federal  short- 
term  rate. 

(2)  Over  3  years  but  not  over  9  years, 
the  Federal  mid-term  rate,  or 

(3)  Over  9  years,  the  Federal  long-term 
rate. 

as  determined  under  section  1274(d)  in 
effect  on  the  date  such  loan  or  advance 
is  made.  In  the  case  of  any  sale  or 
exchange  between  controlled  entities, 
the  lower  limit  shall  be  the  lowest  of  the 
applicable  Federal  rates  in  effect  for  any 
month  in  the  3-calendar-month  period 
ending  with  the  first  calendar  month  in 
which  there  is  a  binding  written 
contract  in  effect  for  such  sale  or 
exchange  (the  "lowest  3-month  rate",  as 
defined  in  section  1274(d)(2)).  In  the 
case  of  a  demand  loan  or  advance  to 
which  this  section  applies,  the 
"applicable  Federal  rate"  means  the 
Federal  short-term  rate  determined 
under  section  1274(d)  (determined 
without  regard  to  the  lowest  3- month 
short-term  rate  determined  under 
section  1274(d)(2))  in  effect  for  each  day 
on  which  any  amount  of  such  loan  or 
advance  (including  unpaid  accrued 


interest  determined  under  paragraph 
(a)(2)  of  this  section)  is  outstanding. 

(D)  Lender  in  business  of  making 
loans.  If  the  lender  in  a  loan  or  advance 
transaction  to  which  paragraph  (a)(2)  of 
this  section  applies  is  regularly  engaged 
in  the  trade  or  business  or  making  loans 
or  advances  to  unrelated  parties,  the 
safe  haven  rates  prescribed  in  paragraph 
(a)(2)(iii)(B)  of  this  section  shall  not 
apply,  and  the  arm's  length  interest  rate 
to  be  used  shall  be  determined  under 
the  standards  described  in  paragraph 
(a)(2](i)  of  this  section,  including 
reference  to  the  interest  rates  charged  in 
such  trade  or  business  by  the  lender  on 
loans  or  advances  of  a  similar  type  made 
to  unrelated  parties  at  and  about  the 
time  the  loan  or  advance  to  which 
paragraph  (a)(2)  of  this  section  applies 
was  made. 

(E)  Foreign  currency  loans.  The  safe 
haven  interest  rates  prescribed  in 
paragraph  (a)(2)(iii)(B)  of  this  section  do 
not  apply  to  any  loan  or  advance  the 
principal  or  interest  of  which  is 
expressed  in  a  currency  other  than  U.S. 
dollars. 

(3)  Coordination  with  interest 
adjustments  required  under  certain 
other  Code  sections.  If  the  stated  rate  of 
interest  on  the  stated  principal  amount 
of  a  loan  or  advance  between  controlled 
entities  is  subject  to  adjustment  under 
section  482  and  is  also  subject  to 
adjustment  under  any  other  section  of 
the  Code  (for  example,  section  467,  483, 
1274  or  7872),  section  482  and 
paragraph  (a)  of  this  section  may  be 
applied  to  such  loan  or  advance  in 
addition  to  such  other  Code  section. 
After  the  enactment  of  the  Tax  Refomi 
Act  of  1984,  Pub.  L.  98-369,  and  the 
enactment  of  Pub.  L.  99-121,  such  other 
Code  sections  include  sections  467,  483, 
1274  and  7872.  The  order  in  which  the 
different  provisions  shall  be  applied  is 
as  follows: 

(i)  First,  the  substance  of  the 
transaction  shall  be  determined;  for  this 
purpose,  all  the  relevant  facts  and 
circumstances  shall  be  considered  and 
any  law  or  rule  of  law  (assignment  of 
income,  step  transaction,  etc.)  may 
apply.  Only  the  rate  of  interest  with 
respect  to  the  stated  principal  amount  of 
the  bona  fide  indebtedness  (within  the 
meaning  of  paragraph  (a)(1)  of  this 
section),  if  any,  shall  be  subject  to 
adjustment  under  section  482, 
paragraph  (a)  of  this  section,  and  any 
other  Code  section. 

(ii)  Second,  the  other  Code  section 
shall  be  applied  to  the  loan  or  advance 
to  determine  whether  any  amount  other 
than  stated  interest  is  to  be  treated  as 
interest,  and  if  so,  to  determine  such 
amount  according  to  the  provisions  of 
such  other  Code  section. 


(iii)  Third,  whether  or  not  the  other 
Code  section  applies  to  adjust  the 
amounts  treated  as  interest  under  such 
loan  or  advance,  section  482  and 
paragraph  (a)  of  this  section  may  then  be 
applied  by  the  district  director  to 
determine  whether  the  rate  of  interest 
charged  on  the  loan  or  advance,  as 
adjusted  by  any  other  Code  section,  is 
greater  or  less  than  an  arm's  length  rate 
of  interest,  and  if  so.  to  make 
appropriate  allocations  to  reflect  an 
arm's  length  rate  of  interest. 

(iv)  Fourth,  section  482  and 
paragraphs  (b)  through  (e)  of  this 
section,  if  applicable,  may  be  applied  by 
the  district  director  to  make  any 
appropriate  allocations,  other  than  an 
interest  rate  adjustment,  to  reflect  an 
arm's  length  transaction  based  upon  the 
principal  amount  of  the  loan  or  advance 
and  the  interest  rate  as  adjusted  under 
paragraph  (a)(3)  (i),  (ii)  or  (iii)  of  this 
section.  For  example,  assume  that  two 
commonly  controlled  taxpayers  enter 
into  a  deferred  payment  sale  of  tangible 
property  and  no  interest  is  provided, 
and  assume  also  that  section  483  is 
applied  to  treat  a  portion  of  the  stated 
sales  price  as  interest,  thereby  reducing 
the  stated  sales  price.  If  after  this 
recharacterization  of  a  portion  of  the 
stated  sales  price  as  interest,  the 
recomputed  sales  price  does  not  reflect 
an  arm's  length  sales  price  under  the 
principles  of  paragraph  (e)  of  this 
section,  the  district  director  may  make 
other  appropriate  allocations  (other  than 
an  interest  rate  adjustment)  to  reflect  an 
arm's  length  sales  price. 

(4)  Examples.  The  principles  of 
paragraph  (a)(3)  of  this  section  may  be 
illustrated  by  the  following  examples: 

Example  (1).  An  individual.  A,  transfers 
S20.000  to  a  corporation  controlled  by  A  in 
exchange  for  the  corporation's  note  which 
bears  adequate  stated  interest.  The  district 
director  recharacterizes  the  transaction  as  a 
contribution  to  the  capital  of  the  corporation 
in  exchange  for  preferred  stock.  Under 
paragraph  (a)(3)(i)  of  this  section,  section 
1.482-2(a)  does  not  apply  to  the  transaction 
because  there  is  no  bona  fide  indebtedness. 

Example  (2).  B,  an  individual,  is  an 
employee  of  Z  corporation,  and  is  also  the 
controlling  shareholder  of  Z.  Z  makes  a  term 
loan  of  $15,000  to  B  at  a  rate  of  interest  that 
is  less  than  the  applicable  Federal  rate.  In 
this  instance  the  other  operative  Code  section 
is  section  7872.  Under  section  7872(b),  the 
difference  between  the  amount  loaned  and 
the  present  value  of  all  payments  due  under 
the  loan  using  a  discount  rate  equal  to  100 
percent  of  the  applicable  Federal  rate  is 
treated  as  an  amount  of  cash  transferred  from 
the  corporation  to  B  and  the  loan  is  treated 
as  having  original  issue  discount  equal  to 
such  amount.  Under  paragraph  {a)(3)(iii)  of 
this  section,  section  482  and  paragraph  (a)  of 
this  section  may  also  be  applied  by  the 
disU-ict  director  to  delemiine  if  the  rate  of 


interest  charged  on  this  SI  5.000  loan  (100 
percent  of  the  AFR.  compounded 
semiannually,  as  adjusted  by  section  7872)  is 
an  arm's  length  rate  of  interest  Because  the 
rate  of  interest  on  the  loan,  as  adjusted  by 
section  7872,  is  within  the  safe  haven  range 
of  100-130  percent  of  the  AFR,  compounded 
semiannually,  no  further  interest  rate 
adjustments  under  section  482  and  paragraph 
(a)  of  this  section  will  be  made  to  this  loan. 
Example  (3).  The  facts  are  the  same  as  in 
example  (2)  except  that  the  amount  lent  bv 
Z  to  B  is  9,000,  and  that  amount  is  the 
aggregate  outstanding  amount  of  loans 
between  Z  and  B.  Under  the  510,000  de 
minimis  exception  of  section  7872(c)(3),  no 
adjustment  for  interest  will  be  made  to  this 
S9.000  loan  under  section  7872.  Under 
paragraph  (a)(3)(iii)  of  this  section,  the 
district  director  may  apply  section  482  and 
paragraph  (a)  of  this  section  to  this  S9.000 
loan  to  determine  whether  the  rate  of  interest 
charged  is  less  than  an  anm's  length  rate  of 
interest,  and  if  so.  to  make  appropriate 
allocations  to  reflect  an  arm's  length  rate  of 
interest. 
*         *         *         »         • 
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DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers 

33  CFR  Part  334 

Restricted  Areas  and  Danger  Zone, 
Key  West  Harbor,  Key  West  Naval  Air 
Station,  FL 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 

DOD. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Corps  is  amending 
the  regulations  to  modify  an  existing 
restricted  area  offshore  of  Boca  Chica 
Key  and  to  prohibit  entry  into  a  portion 
of  a  previously  established  restricted 
area  offshore  of  the  Key  West  Naval  Air 
Station.  Harry  S.  Truman  Annex.  The 
restricted  area  offshore  of  Boca  Chica 
Key  is  also  redesignated  as  a  danger 
zone  as  defined  in  33  CFR  334.2.  The 
danger  zone  is  needed  to  protect  the 
public  from  the  dangers  associated  with 
the  possibility  of  an  errant  round  from 
an  existing  pistol  range  impacting  into 
the  water.  The  establishment  of  the 
danger  zone  will  reduce  the  size  of  the 
previous  restricted  area. 
EFFECTIVE  DATE:  October  24,  1994. 
ADDRESSES:  HQUSACE,  Attn:  CECVV- 
OR,  Washington,  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lonnie  Shepardson  at  (904)  232-1677  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPLEMENTARY  INFORMATION:  The 
Commanding  Officer,  Key  West  Naval 
Air  Station,  Key  West,  Florida  has 


requested  that  the  Corps  amend  the 
regulations  in  33  CFR  334.610  which 
establish  several  restricted  areas  in  the 
waters  offshore  of  the  Kev  West  Naval 
Mr  Station.  On  July  1.  1994.  the  Corps 
published  the  proposed  changes  to  the 
restricted  area  regulations  in  the  Federal 
Register  (59  FR  33939).  with  the 
comment  period  ending  on  August  1, 
1994.  No  comments  were  received. 
However,  the  heading  and  the 
regulation  in  paragraph  (b)(2)  did  not 
reflect  the  redesignation  of  a  restricted 
area  to  danger  zone.  We  are  adding  the 
words  "and  danger  zone"  to  the  heading 
and  to  paragraph  (b)(2).  Accordingly, 
the  regulations  in  33  CFR  334.610  are 
amended  as  proposed  pursuant  to  the 
Corps  authorities  in  Section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (33 
U.S.C.  1)  and  Section  XIX  of  the  Army 
Appropriations  Act  of  1919  (33  U.S.C. 
3). 

Economic  Assessment  and  Certification 

This  rule  is  issued  with  respect  to  a 
military  function  of  the  Defense 
Department  and  accordingly,  the 
provisions  of  Executive  Order  12866  do 
not  apply.  These  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Public  Law  96-354), 
which  requires  the  preparation  of  a 
regulatory  fiexibility  analysis  for  any 
regulation  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses  (i.e..  small 
businesses  and  small  governmental 
jurisdictions).  These  regulations  could 
have  a  minimal  impact  on  individuals 
fishing  in  the  area.  However,  in  view  of 
the  abundance  of  high  quality  fishing 
areas  available  outside  of  these 
congested  areas,  the  impact  will  be 
negligible.  In  addition,  by  these 
amendments  a  portion  of  one  area 
previously  closed  to  the  public  will  be 
reopened.  These  amendments  will  not 
result  in  any  increase  in  costs  to  sports 
fisherman  or  commercial  fisheries  in  the 
area.  Accordingly,  the  preparation  of  a 
regulatory  flexibility  analysis  is  not 
v»arranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation. 
Danger  zones.  In  consideration  of  the 
above,  the  Corps  proposes  tc  amend  Part 
334  of  Title  33  to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  Part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C.  1)  and 

40  Stat.  892:  (33  U.S.C.  3). 

2.  Section  334  610  is  amended  by 
revising  the  heading  and  paragraphs 
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(a)(3).  (a)(6).  (b).  and  (c)  to  read  as 

follows: 

§334  610    Key  West  Hartxir,  at  US  Naval 
Bas«  Key  West.  F!a  ;  naval  restricted  areas 
and  danger  zone. 

lal  The  areas.  *   *   * 

(3)  All  waters  within  100  yards  of  the 
U.S.  Coast  Guard  Station  and  the 
westerly  end  of  Trumbo  Point  Annex 
beginning  at  the  shore  at  Latitude 
24''33'47.6"  N..  Longitude  81»47'55.6" 
W.;  thence  westerly  to  Latitude 
24*33'48"  N..  Longitude  81'48'00.9"  W.; 
thence  due  south  to  Latitude 
24*33'45.8 "  N..  Longitude  8lM8'00.9  " 
W.;  thence  westerly  to  Latitude 
24»33'47"  N..  Longitude  81''48'12"  VV.; 
thence  northerly  to  Utitude  24''34'06.2" 
N..  Longitude  81*48'10"  W.;  thence 
easterly  to  a  point  joining  the  restricted 
area  around  Fleming  Key  at  Latitude 
24'34'03.3"  N..  Longitude  81M7'55"  W. 
(Area  «3). 
•        •        •        •        • 

'  (6)  Danger  zone.  All  waters  within  an 
area  along  the  northeast  side  of  the 
Naval  Air  Station  on  Boca  Chica  Key 
defined  by  a  line  beginning  at  Latitude 
24'35'27.2"  N..  Longitude  81'41'48.6' 
VV.;  thence  proceed  in  a  northerly 
direction  to  a  point  at  Latitude 
24"'35'48"  N.,  Longitude  8r41'49  '  W.; 
thence  proceed  westerly  to  a  point  on 
the  shore  at  Latitude  24''35'49.1"  N., 
Longitude  81'42'03"  W.  (Area  #6). 

(bj  The  Regulations:  (1)  Entering  or 
crossing  Restricted  Areas  #1  and  #4  and 
the  Danger  Zone  (Area  #6)  described  in 
Paragraph  (a)  of  this  section  is 
prohibited. 

(2)  Privately  owned  vessels,  properly 
registered  and  bearing  identification  in 
accordance  with  Federal  and/or  Stale 
laws  and  regulations  may  transit  the 
following  portions  of  restricted  areas  #2. 
»3  and  #5.  NOTE;  All  vessels  entering 
the  areas  at  night  must  display  lights  as 
required  by  Federal  laws  and  Coast 
Guard  regulations  or.  if  no  constant 
lights  are  required,  then  the  vessel  must 
display  a  bright  white  light  showing  all 
around  the  horizon. 

(il  The  channel,  approximately  75 
yards  in  width,  extending  from  the 
northwest  corner  of  Pier  D-3  of  Trumbo 
Point  Annex,  eastward  beneath  the 
Fleming  Key  bridge  and  along  the  north 
shore  of  Trumbo  Point  Annex  (area  »3). 

(li)  A  channel  of  150  feot  in  wiiith 
which  extends  easterly  from  the  main 
ship  channel  into  Key  West  Bight,  the 
northerly  edge  of  which  channel  passes 
25  feet  south  of  the  Trumbo  Point 
Annex  piers  on  the  north  side  of  the 
Bight.  While  the  legitimate  access  of 
privatelv  owned  vessels  to  facilities  of 
Key  West  Bight  is  unimpeded,  it  is 
prohibited  to  moor,  anchor,  or  fish 


within  50  feet  of  any  U.S.  Government- 
owned  pier  or  craft  (area  #3). 

(iii)  The  dredged  portion  of  Boca 
Chica  channel  from  its  seaward  end  to 
a  point  due  south  of  the  east  end  of  the 
Boca  Chica  Bridge  (area  #5). 

(iv)  All  of  the  portion  of  Restricted 
Area  No.  2  that  lies  between  the  Truman 
Annex  Mole  and  the  Key  West  Hartjor 
Range  Channel.  The  transit  rone 
extends  to  the  northeasterly  comer  of 
the  Truman  Annex  Mole,  thence  to  the 
northwesterly  end  of  the  breakwater  at 
Latitude  24*33'21.3"  N,  Longitude 
8r48'32.7"W. 

(3)  Stopping  or  landing  by  other  than 
Government-owned  vessels  and 
specifically  authorized  private  craft  in 
any  of  the  restricted  areas  or  danger 
zone  described  in  Paragraph  (a)  of  this 
section  is  prohibited. 

(4)  Vessels  using  the  restricted 
channel  areas  described  in  paragraph 
(b)(2)  (i).  (ii).  (iii).  and  (iv)  of  this  section 
shall  proceed  at  speeds  commensurate 
with  minimum  wake. 

(c)  The  regulations  in  this  section 
shall  be  enforced  by  the  Commanding 
Officer.  Naval  Air  Station.  Key  West. 
Florida,  and  such  agencies  as  he/she 
may  designate. 

Dated:  Septemt)er  6.  1994. 
Stanley  G.  Genega, 

Major  General.  US.  Army.  Director  of  Civil 
Works. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[WY-001a;  FRL-607&-21 

Clean  Air  Act  Interim  Approval  of 
Operating  Permit  Program;  State  of 
Wyoming 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  promulgating 
interim  approval  of  the  Operating 
Permit  Program  submitted  by  the  State 
of  Wyoming.  Wyoming's  Operating 
Permit  Program  was  submitted  for  the 
purpose  of  complying  with  Federal 
requirements  which  mandate  that  states 
develop,  and  submit  to  EPA.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources. 

DATES:  This  direct  final  rule  is  effective 
on  .November  22,  1994  unless  adverse  or 
critical  comments  are  received  by 
October  24. 1994.  If  the  effective  date  is 


delayed,  timeiv  notice  will  be  published 
in  the  Federal  Register 
ADDRESSES:  Comments  should  be 
addressed  to  Laura  Farris,  8ART-AP,  at 
the  EPA  Regional  8  Office  listed. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  this  final  rule  are  available 
for  public  inspection  during  normal 
business  hours  at  the  following  location; 
U.S.  Environmental  Protection  Agency, 
Region  8.  999  18th  Street,  suite  500, 
Denver.  Colorado  80202. 
FOR  FURTI«R  INFORMATION  CONTACT: 
UuraFarris.  H.\KT-AI'.  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  Street,  suite  500, 
Denver.  Colorado  80202.  (303)  294- 
7539. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Act")  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  state  operating  permit 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  state  operating 
permit  programs  (see  57  FR  32250  (July 
21. 1992)).  These  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70  (part  70).  title  V  requires  states  to 
develop,  and  submit  to  EPA,  programs 
for  issuing  these  operating  permits  to  all 
major  stationary  sources  and  to  certain 
other  sources. 

The  Act  requires  that  states  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  The  EPA's  program  review 
occurs  pursuant  to  section  502  of  the 
Act  and  the  part  70  regulations,  which 
together  outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15,  1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing 
interim  approval  of  the  Operating 
Permit  Program  submitted  by  the  State 
of  Wyoming  should  adverse  or  critical 


comments  be  filed.  Under  the 
procedures  established  in  the  May  10, 
1994  Federal  Register,  this  action  will 
be  effective  on  November  22,  1994 
unless,  by  October  24,  1994.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  November  22.  1994. 

II.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

The  Governor  of  Wyoming  submitted 
an  administratively  complete  title  V 
Operating  Permit  Program  (PROGRAM) 
for  the  State  of  Wyoming  on  November 
19.  1993.  EPA  deemed  the  PROGRAM 
administratively  complete  in  a  letter  to 
the  Governor  dated  January  4.  1994.  The 
PROGRAM  submittal  includes  a  legal 
opinion  from  the  Attorney  General  of 
Wyoming  stating  that  the  laws  of  the 
State  provide  adequate  legal  authority  to 
carry  out  all  aspects  of  the  PROGRAM, 
and  a  description  of  how  the  State 
intends  to  implement  the  PROGRAM. 
The  submittal  additionally  contains 
evidence  of  proper  adoption  of  the 
PROGRAM  regulations,  application  and 
permit  forms,  and  a  permit  fee 
demonstration. 

2.  Regulations  and  Program 
Implementation 

The  Wyoming  PROGRAM,  including 
the  operating  permit  regulation  (Section 
30  of  the  Wyoming  Air  Quality 
Standards  and  Regulations), 
substantially  meets  the  requirements  of 
40  CFR  70.2  and  70.3  with  respect  to 
applicability;  40  CFR  70.4,  70.5,  and 
70.6  with  respect  to  permit  content 
including  operational  flexibility;  40  CFR 
70.5  with  respect  to  complete 
application  forms  and  criteria  which 
define  insignificant  activities  (emission 
thresholds  are  identified  in  section  30  as 
one  ton  per  year  for  regulated 
pollutants,  excluding  hazardous  air 
pollutant  [HAP)  sources,  and  1000 
pounds  per  year  for  HAPs);  40  CFR  70.7 
with  respect  to  public  participation  and 
minor  permit  modifications;  and  40  CFR 
70.11  with  respect  to  requirements  for 
enforcement  authority. 


Wyoming  has  the  authority  to  issue  a 
variance  from  requirements  imposed  by 
State  law  (36-11-601  W.S.A.).  The  EPA 
regards  this  provision  as  wholly 
external  to  the  PROGRAM  submitted  for 
approval  under  part  70,  and 
consequently  is  proposing  to  take  no 
action  on  this  provision  of  State  law. 
The  EPA  has  no  authority  to  approve 
provisions  of  State  law,  such  as  the 
variance  provision  referred  to.  which 
are  inconsistent  with  the  Act.  The  EPA 
does  not  recognize  the  ability  of  a 
permitting  authority  to  grant  relief  from 
the  duty  to  comply  with  a  federally 
enforceable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  The  EPA 
reserves  the  right  to  enforce  the  terms  of 
the  part  70  permit  where  the  permitting 
authority  purports  to  grant  relief  from 
the  duty  to  comply  with  a  part  70 
permit  in  a  manner  inconsistent  with 
part  70  procedures. 

Part  70  of  the  operating  permit 
regulations  requires  prompt  reporting  of 
deviations  from  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Although 
the  permit  program  regulations  should 
define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  mav  be 
acceptable.  However,  prompt  reporting 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  §  70.6{a)(3)(iii){A). 
Where  "prompt"  is  defined  in  Uie 
individual  permit  but  not  in  the 
program  regulations.  EPA  may  veto 
permits  that  do  not  contain  sufficiently 
prompt  reporting  of  deviations.  The 
Wyoming  PROGRAM  has  not  defined 
prompt  reporting  of  deviations. 

A  letter  sent  to  the  State  dated  May 
10,  1994.  identified  areas  in  which  the 
Wyoming  PROGRAM  was  deficient  and 
the  corrective  actions  that  were  to  be 
completed  either  prior  to  interim 
PROGRAM  approval  or  prior  to  full 
PROGRAM  approval.  In  a  letter  dated 
June  7.  1994.  which  included  an 
Attorney  General's  opinion  dated  June 
6,  1994.' the  State  addressed  all  EPA 
issues  that  would  have  prevented  EPA 


from  issuing  interim  approval  of  the 
Wyoming  PROGR.AM. 

The  State  has  not  addressed  those 
issues  that  require  corrective  action 
prior  to  full  PROGRAM  approval.  Areas 
in  which  the  Wyoming  PROGRAM  is 
deficient  and  require  corrective  action 
prior  to  full  PROGRAM  approval  are  as 
follows:  (1)  Section  30  states  that 
research  and  development  (R&D) 
operations  will  be  considered  as 
separate  and  discrete  stationary  sources 
when  determining  whether  such 
operations  are  subject  to  the  PROGRAM. 
If  an  R&D  facility  is  a  support  facility 
(co-located  with  a  separate  source, 
under  common  ownership  or  control 
and  50%  of  the  output  of  the  su;-^30rt 
unit  is  used  by  the  main  activity)!  the 
emissions  from  this  R&D  facility  must 
be  included,  along  with  all  other 
emissions  at  the  source,  to  determine 
applicability  to  section  30.  Section  30 
must  be  revised  to  assure  R&D  support 
facilities  are  included  in  major  source 
determinations.  (2)  Language  in  the 
Wyoming  Environmental  Quahty  Act 
(WEQA)  appears  to  reduce  the  penalty 
for  civil  violations  committed  by  surface 
coal  mine  operations  from  a  maximum 
often  thousand  dollars  per  day  to  five 
thousand  dollars  per  day.  This  language 
needs  to  be  changed  in  the  WEQA  or 
clarified  in  an  Attorney  General's 
opinion  to  indicate  that  the  five 
thousand  dollar  penalty  relates  only  to 
activities  subject  to  the  Surface  Miriing 
Control  and  Reclamation  i^ct.  (3)  The 
WEQA  bases  individual  and  corporate 
liability  on  knowing  and  willful 
violations  of  the  WEQA.  This  statute 
needs  to  be  revised  to  include  language 
that  provides  strict  liability  for 
corporatexjfficers,  directors  or  agents  in 
civil  actions.  (4)  The  WEQA  does  not 
provide  for  a  per  day.  per  violation 
penalty  for  false  statements  or  j 

teunpering  with  monitoring  devices.         J 
only  a  fine  of  ten  thousand  dollars  or        \ 
imprisonment  for  one  year  in  county        \ 
jail,  or  both.  The  statuie  needs  to  be 
changed  to  include  a  per  day,  per 
violation  penalty.  (5)  Section  30 
requires  insignificant  activities  to  be 
listed  in  permit  applications,  but  does 
not  require  that  applicable  requirements 
that  might  apply  to  such  activities  be 
identified.  The  general  provision  of  40 
CFR  70.5(c)  ensures  that  information 
concerning  applicable  requirements  will 
be  included  in  the  application.  Section 
30  must  be  revised  to  include  language 
similar  to  the  general  provision  in  40 
CFR  70.5(c).  or  an  AG's  opinion  must 
clarify  that  the  State  will  ensure  that  all 
applicable  requirements  are  identified 
for  any  insignificant  activities.  (6)  The 
provision  in  section  30  regarding 
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general  permits  is  inconsistent  with 
§  70.6(d)  because  they  do  not  require 
notice  and  an  opportunity  for  public 
participation  consistent  with  §  70.7(h). 
This  provision  must  be  revised  or 
clarified  in  an  Attorney  General's 
Opinion.  (7)  It  is  unclear  if  section  30 
provides  the  State  with  authority  to 
implement  emissions  trading  under  a 
permit  cap.  which  is  required  by 
§  70.4(b)(12)(iii).  The  State  must  clarify 
its  authority  on  this  issue,  or  revise 
section  30  to  provide  such  authority.  (8) 
The  Governor's  letter  submitting  the 
Wyoming  PROGRAM  states  that  the 
PROGRAM  will  apply  to  all  applicable 
operating  stationary  sources  of  air 
pollutants  within  the  State  of  Wyoming 
•'with  the  exception  of  those  sources 
located  on  Indian  lands."  However,  the 
PROGRAM  does  not  define  "Indian 
lands  "  The  State  must  provide  such  a 
definition  prior  to  hill  PROGRAM 
approval. 

Refer  to  the  technical  support 
document  accompanying  this 
rulemaking  for  a  detailed  explanation  of 
each  PRCXiRAM  deficiency  and  the 
State's  corrective  actions,  where 
provided. 

3.  Permit  Fee  Demonstration 

The  State  of  Wyoming  established  an 
initial  fee  for  regulated  air  pollutants 
below  the  presumptive  minimum  set  in 
title  V.  section  502  and  part  70.  and  was 
required  to  submit  a  detailed  permit  fee 
demonstration  as  part  of  its  PROGRAM 
submittal.  The  basis  of  this  fee 
demonstration  included  a  workload 
analysis,  which  estimated  the  annual 
cost  of  running  the  PROGRAM  to  be 
$1.43  million.  This  anount.  divided  by 
the  total  actual  emissions  from  part  70 
sources,  resulted  in  a  $10  per  ton  fee  for 
actual  emissions  of  regulated  air 
pollutants  for  fiscal  year  1993  (fees  will 
not  be  charged  on  emissions  exceeding 
4.000  tons  per  year  per  pollutant  at  a 
source).  This  fee  structure  is  subject  to 
a  biennial  review  by  the  Wyoming  Joint 
Minerals.  Business  and  Economic 
Development  Committee.  After  careful 
review,  the  State  of  Wyoming 
determined  that  these  fees  would 
support  the  PROGRAM  costs  as  required 
by  40  CFR  70.9(a).  Upon  review  of  this 
demonstration,  the  EPA  noted  the 
following  concern:  The  WEQA  gives  the 
State  the  authority  to  assess  and  collect 
annual  permit  fees  in  an  amount 
sufficient  to  cover  all  reasonable  direct 
and  indirect  costs  of  the  PROCR,\M  for 
a  two  year  period  of  time.  The  Wyoming 
Legislature  must  authorize  an  increase 
in  such  fees.  If  such  an  increase  is  not 
granted,  and  the  State  is  not  able  to  fund 
all  the  costs  of  the  PRCXiRAM.  the  EPA 
would  be  required  to  disapprove  or 


withdraw  the  part  70  program,  impose 
sanctions,  and  implement  a  Federal 
permitting  program. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  Commitments  for 
section  112  Implementation.  Wyoming 
has  demonstrated  in  its  PROGRAM 
submittal  adequate  legal  authority  to 
implement  and  enforce  all  section  112 
requirements  through  the  title  V  permit. 
This  legal  authority  is  contained  in 
Wyoming's  WEQA  and  in  regulatory 
provisions  defining  "applicable 
requirements"  by  stating  that  the  permit 
must  incorporate  all  applicable 
requirements.  EPA  has  determined  that 
this  legal  authority  is  sufficient  to  allow 
Wyoming  to  issue  permits  that  assure 
compliance  with  all  section  112 
requirements. 

For  further  rationale  on  this 
interpretation,  please  refer  to  the 
Technical  Support  Document 
accompanying  this  rulemaking  and  the 
April  13.  1993  guidance  memorandum 
titled  "Title  V  Program  Approval 
Criteria  for  Section  112  Activities," 
signed  by  John  Seilz. 

0.  Implementation  of  1 12(g)  Upon 
Program  Approval.  As  a  condition  of 
approval  of  the  part  70  PROGRAM. 
VVyoming  is  required  to  implement 
section  1 1 2(g)  of  the  Act  from  the 
effective  date  of  the  part  70  PROGR.\M. 
Imposition  of  case-by-case 
determinations  of  a  maximum 
achievable  control  technology  (MACT) 
under  section  112(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  The  EPA  is 
proposing  to  approve  Wyoming's 
preconstruction  pennitting  program 
found  in  section  24.  under  the  authority 
of  title  V  and  part  70  solely  for  the 
purpose  of  implementing  section  112(g) 
during  the  transition  period  between 
title  V  approval  and  adoption  of  a  State 
rule  implementing  EPA's  section  112(g) 
regulations.  EPA  believes  this  approval 
is  necessary  so  that  Wyoming  has  a 
mechanism  in  place  to  establish 
federally  enforceable  restrictions  for 
section  112(g]  purposes  from  the  date  of 
part  70  approval.  Section  112(1) 
provides  statutory  authority  for 
approval  for  the  use  of  State  air 
programs  to  implement  section  112(g). 
and  title  V  and  section  112(g)  provide 
authority  for  this  Hmited  approval 
because  of  the  direct  linkage  between 
implementation  of  section  112(g)  and 
title  V.  The  scope  of  this  approval  is 
narrowly  limited  to  section  112(g).  and 
does  not  confer  or  imply  approval  for 
purposes  of  any  other  provision  under 
the  Act.  If  VVyoming  does  not  wish  to 


implement  section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may.  in  the  final  action  approving 
Wyoming's  PROGRAM,  approve  the 
alternative  instead.  To  the  extent  th«j 
State  does  not  have  the  authority  to 
regulate  HAPs  through  existing  State 
law,  the  State  may  disallow 
modifications  during  the  transition 
period. 

This  approval  is  for  an  interim  period 
only,  until  such  time  as  the  State  is  able 
to  adopt  regulations  consistent  with  any 
regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly, 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  relations  so  that  Wyoming, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  The  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  18  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations.  Comment  is  solicited  on 
whether  18  months  is  an  appropriate 
period  considering  Wyoming's 
procedures  for  adoption  of  Federal 
regulations. 

c.  Program  for  Straight  Delegation  of 
section  1 12  Standards.  Requirements  for 
approval,  specified  in  40  CFR  70.4(b), 
encompass  section  112(1)(5) 
requirements  for  approval  of  a  program 
for  delegation  of  section  112  general 
provisions  subpart  A  and  standards  as 
promulgated  by  EPA  as  they  apply  to 
part  70  sources.  Section  112(1)(.5) 
requires  that  the  State's  program  contain 
adequate  authorities,  adequate  resources 
for  implementation,  and  an  expeditious 
compliance  schedule,  which  are  also 
requirements  under  part  70.  The  State  of 
Wyoming  acknowledges  that  its  request 
for  approval  of  a  part  70  program  is  also 
a  request  for  approval  of  a  program  for 
delegation  of  unchanged  existing  and 
future  section  112  requirements  under 
the  authority  of  section  112(1)  as  they 
apply  to  part  70  sources.  This  shall 
include  the  most  recent  versions  of  any 
existing  standards  and  all  future 
requirements  promulgated  under 
section  112.  including  the  general 
provisions  for  part  63  and  all  other 
infrastnicture  rules.  The  State  can  now 
receive  delegation  of  any  new  authority 
required  by  section  112  of  the  Act 
through  the  delegation  process. 

The  radionuclide  national  emission 
standard  for  HAPs  (NESHAP)  is  a 
section  112  regulation  and  therefore, 
also  an  applicable  requirement  under 
the  State  PROGRAM.  Sources  which  are 
currently  defined  as  part  70  sources  and 
emit  radionuclides  are  subject  to 


Fftiinral  radionuclide  standards. 
Currently  the  State  of  Wyoming  has  no 
such  soiurces.  However,  sources  which 
are  not  currently  part  70  sources  may  be 
defined  as  major  sources  under 
forthcoming  Federal  radionuclide 
regulations.  The  EPA  will  work  with  tl:« 
State  in  the  development  of  its 
radionuclide  program  to  ensure  that 
permits  are  issued  in  a  timely  manner. 

The  State  also  has  the  option  at  any 
time  to  request,  under  section  1 12{!)  of 
the  Act,  delegation  of  section  112 
requirements  in  the  form  of  State 
regulations  which  the  State 
demonstrates  are  equivalent  tu  the 
corresponding  section  112  provisions 
promulgated  by  EPA.  At  this  time,  the 
Slate  plans  to  use  the  mechanism  of 
r,ase-by-case  rulemaking  to  adopt 
unchanged  Federal  section  112 
requirements  into  its  regulations. 

"Therefore,  the  EPA  is  also  proposing 
to  grant  approval  under  section  1I2(1)(5) 
and  40  CFR  63,91  of  the  State's  pnjgram 
for  receiving  delegation  of  section  112 
standards  that  are  unchanged  from  the 
Federal  standards  as  promulgated. 

d.  Program  for  Implementing  Title  IV 
of  the  Act.  Wyoming's  PROGRAM 
contains  adequate  authority  to  issue 
permits  which  reflect  the  requirements 
of  title  IV  of  the  Act.  and  commits  to 
adopt  the  rules  and  requirements 
piuiimJ^^ated  by  EPA  to  implement  an 
acid  rain  program  through  the  title  V 
permit. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  promulgating  interim 
approval  to  the  operating  permit 
program  submitted  by  the  State  of 
Wyoming  on  November  19,  1993.  The 
State  must  make  the  changes  discussed 
above  to  receive  full  approval.  Evidence 
of  these  statutory  and  regulatory 
revisions  must  be  submitted  to  EPA 
within  18  months  of  EPA's  interim 
approval  of  the  Wyoming  PROGR,AM 

At  the  time  of  this  document,  the 
State  had  not  made  an  affirmative 
showing  of  legal  authority  to  regulate 
sources  within  the  exterior  boundaries 
of  Indian  Reservations  in  Wyoming 
under  the  Act.  Therefore,  interim 
approval  of  the  Wyoming  PROGRAM 
will  not  extend  to  lands  within  the 
exterior  boundaries  of  Indian 
Resen'ations.  Until  the  State  makes  such 
a  showing,  part  70  sources  within  thn 
extrrior  boundaries  of  Indian 
Res(irvations  in  Wyoming  will  be 
subjnt;t  to  the  Federal  operating  permit 
program  to  be  promulgated  in  40  CFR 
pa.-l  7 1 .  or  subject  to  the  program  of  any 
Tribe  delegated  such  authority  under 
section  301(d)  of  the  Act.  The" EPA 
anticipates  promTilgatingan  Indian  Air 


Regulation,  at  which  time  how  the  State 
defines  Indian  lands  r/juld  become  an 
.ipprovaJ  issue. 

This  interim  approval,  which  may  not 
be  renewed,  extends  for  a  period  of  up 
to  two  years.  During  the  interim 
approval  period,  the  State  is  prote<;ted 
from  sanctions  for  failure  to  have  a 
program,  and  EPA  is  not  obhgated  to 
promulgate  a  Federal  permit  program  in 
the  State.  Permits  issued  under  a 
program  with  interim  approval  have  full 
standing  with  respect  to  part  70,  and  the 
one  year  time  period  for  submittal  of 
permit  applications  by  subject  sources 
begins  upon  interim  approval,  as  does 
the  three  year  tftne  period  for  processing 
the  initial  permit  applications. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompa.s8  section 
n2(l)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standanls  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112{1)(5J  requires  that  die  States 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchMiged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  port  70  program. 

IlL  Administrative  Requirements 

A.  Request  for  Public  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  direct  final  nde. 
Copies  of  the  State's  submittal  and  other 
information  relied  upon  for  the 
development  of  this  rule  are  contained 
in  a  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to,  or  otherwise 
considered  by,  EPA  in  the  review  of  the 
PROGRAM  and  de\'elopment  of  this 
nile.  The  principal  purposes  of  the 
docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  October  24. 
1994. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  ft-om  Executive 
Order  128R6  review. 


C  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permit  programs  submined  t» 
satisfy  the  requireraents  of  40  CFR  part 
70.  Berjiuse  this  action  does  not  impose 
any  new  requirements,  it  does  not  have 
a  significant  impaa  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  40  CFR  Part  70 

Envimrunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U  S.C.  7401-7671q. 

Dated:  September  14.  1994. 
Kerrigan  Clougb, 
Acting  Regional  Administrator. 
IFR  Doc  94-23599  Filed  ^22-94;  «:4.'j  ainj 

BiLUNG  COOC  t6M-6»-F 


DEPAPTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Health  Care  Rnancing  Administration 

42  CFR  Parts  435  and  436 

fMB-52-IFC] 

RIN  0938-AF69 

Medicaid  Program:  Outstatton  tntake 
LocatJons  for  Certain  Low-Income 
Pregnant  Women,  Infants,  and 
Children  Under  Age  19 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARV:  This  interim  final  rule 
interprets  the  statutory  requirement  thai 
State  Medicaid  agencies  must  provide 
for  receiving  and  initially  processing 
Medicaid  applicat^pns  by  certain  low- 
income  piegnant  women,  infants,  and 
children  under  age  19  at  locations  other 
than  those  used  for  the  receipt  and 
processing  of  applications  for  Aid  to 
Families  with  Dependent  Children 
(AFDC).  The  statutory  requirement  also 
provides  that  the  appUcation  form  for 
these  individuals  must  be  dlEEerent  (ram 
the  application  form  used  for  AFIXl 

The  basis  for  the  rule  is  section 
1902(a)(55)  of  the  Social  Socurity  Art,  as 
added  by  section  4602(a)(3)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990. 

DATES:  Effective  Date.  This  iiUerim  final 
rule  is  effective  on  October  24,  1994. 
Comment  Date.  Comments  will  be 
considered  if  received  at  the  appropriate 
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address,  as  provided  in  the 
"ADDRESSES"  section  below,  no  later 
than  5.00  p.m.  on  Novemtier  22,  1994. 
ADDRESSES:  Mail  comments  (original 
and  three  copies)  to  the  following 
addres.s;  Health  Care  Financing 
Administration.  Department  of  Health 
and  Human  Services.  Attention:  MB- 
52-lP'C,  P.O.  Box  7518.  Baltimore,  Md. 
21207-0518 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
OfficR  of  L'lformation  and  Regulatory 
Affairs,  Attention:  Laura  Oliven.  Office 
of  Management  and  Budget,  Room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

If  you  prefer,  you  may  deliver  your 
comments  (original  and  three  copies)  to 
one  of  the  following  addresses:  Room 
309-G.  Hubert  H.  Humphrey  Building. 
200  Independence  Avenue.  S\V  , 
Washington.  DC  20201,  or  Room  132, 
East  High  Rise  Building.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
of  facsimile  (FAX)  transmission. 

In  commenting,  please  refer  to  file 
code  MB-52-IFC.  Timely  comments 
will  be  available  for  public  inspection  as 
they  are  received,  begiiming 
approximately  three  weeks  after 
publication  of  diis  document,  in  room 
309-G  of  the  Department's  offices  at  200 
Independence  Avenue.  SW  , 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5:00  p.m.  (telephone:  (202)  690-7890) 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Tonilinson.  (410)  966-4463 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Generally,  sections  1902(a)(10)(A)  and 
(C)  of  the  Social  Security  Act  (the  Act) 
specify  the  groups  of  individuals  who 
may  bo  eligible  for  Medicaid.  Among 
thesf"  groups  are  low-income  pregnant 
wonuM.  infants,  and  children  under  agi- 
19  who  have  incomes  that  are  a 
specified  percentage  of  the  Federal 
poverty  level.  Because  Medicaid 
eligibility  for  many  of  the  eligibility 
groups  specified  under  section 
1902(a)(10)(A)  is  associated  with 
eligibility  for  or  receipt  of  Aid  to 
Families  With  Dependent  Children 
(AFDC).  many  State  Medicaid  agencies 
provide  for  the  receipt  and  processing  of 
Medicaid  applications  at  welfare  offices, 
either  concurrent  with  or  separate  from 
application  for  AFDC  or  other  cash 
assistance.  In  most  cases  in  which  an 
individual  is  dettini.i.ned  to  be  eligible 
for  AFDC  on  the  basis  of  an  AFDC 
application.  Medicaid  eligibility  is 
automatic  without  a  separate  Medicaid 


application.  For  other  eligibility  groups, 
such  as  low-income  pregnant  woinen, 
infants,  and  children  under  age  19  with 
incomes  related  to  the  Federal  poverty 
level,  eligibility  for  Medicaid  is  not 
associated  with  AFDC  eligibility. 

In  an  effort  to  make  the  Medicaid 
application  process  more  accessible  to 
low-income  pregnant  women,  infants, 
and  children  under  age  19,  Congresa 
enacted  section  4602  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90),  Public  Law  101-508.  on 
November  5,  1990.  Section  4G02(a)(3) 
amended  the  Social  Security  Act  to  add 
a  new  Medicaid  State  plan  requirement 
under  section  1902(a)(55)  relating  to  the 
application  process  for  these  eligibility 
groups.  The  new  section  1902(a)(55) 
requires  that  a  State  Medicaid  plan 
provide  for  receipt  and  initial 
processing  of  Medicaid  applications 
from  the  following  groups  of  individuals 
at  locations  other  than  those  used  for 
processing  applications  for  AFDC  and 
for  using  at  these  locations  an 
application  form  for  Medicaid  that  is 
not  the  AFDC  application  form: 

•  Individuals  specified  under  section 
1902(a)(10)(A)(i)(IV)  of  the  Act  (the 
mandatory  eligibility  group  of  pregnant 
women  or  infants  with  incomes  up  to 
133  percent  of  the  Federal  poverty 

level); 

•  Individuals  specified  under  section 
1902(a)(10)(A)(i)(Vl)oftheAct(the 
mandatory-  eligibiUty  group  of  children 
age  1  up  to  age  6  with  incomes  at  133 
percent  of  the  Federal  poverty  level); 

•  Individuals  specified  under  section 
1902(a)(10)(A)(i)(VlI)  of  the  Act  (the 
mandatory  eligibility  group  of  children 
age  6  up  to  age  19  bom  after  September 
30.  1983,  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level): 

•  Individuals  specified  under  section 
1902(a)(10*'M(ii)(IX)ofdie  Act  (the 
optional  el.;,  .t-ility  groups  of  pregnant 
women  or  infants,  children  age  1  up  to 
age  6.  and  children  age  6  up  to  age  19. 
who  are  not  eligible  as  a  mandatory 
group,  with  incomes  up  to  185  percent 
of  the  Federal  poverty  level). 

Section  1902(a)(55)  provides  that  the 
outstation  locations  for  receipt  and 
initidl  processing  of  applications  for 
these  individuals  must  include  facilities 
defined  as  disproportionate  share 
hospitals  under  section  1923(a)(1)(A)  of 
the  Act  and  Federally-qualified  health 
centers  described  in  section 
1905(l)(2)(B)ofthe  Act 

The  provisions  of  section  1902(a)(55) 
apply  to  Medicaid  payments  for 
calendar  quarters  beginning  on  or  after 
July  1,  1991.  without  regard  to  whether 
final  regulations  to  carry  out  the 
provisions  have  been  promulgated  by 
that  d-ite. 


II.  Provisions  of  the  Regulations 

We  are  amending  the  Medicaid 
regulations  under  42  CFR  parts  435  and 
436  to  incorporate  the  provisions  of 
section  1902(a)(55)  of  the  Act. 
Specifically — 

1.  Outstation  Locations 

We  have  added  a  new  §  435.904  to 
require  that  the  Stale  Medicaid  agency 
provide  an  opportunity  for  the 
designated  groups  of  low-income 
pregnant  women,  infants,  and  children 
under  age  19  to  apply  for  Medicaid  and 
have  their  application  initially 
processed  at  locations  other  than  those 
at  which  AFDC  applications  are 
received  and  processed.  The  statutory 
language  of  section  1902(a)(55)  of  the 
Act.  as  added  by  section  4602  of  OBRA 
'90,  requires  that  States  provide  an 
opportunity  to  apply  for  Medicaid  at 
locations  other  than  welfare  offices, 
including  Federally-qualified  health 
centers  and  disproportionate  share 
hospitals.  By  specifying  that  certain 
types  of  facilities  be  among  the 
outstation  locations.  Congress  clearly 
intended  that,  at  a  minimum,  Federally 
qualified  health  centers  and 
disproportionate  share  hospitals  would 
be  among  the  outstation  locations. 

We  consulted  extensively  with  States 
and  related  organizations  and  agencies 
before  developing  these  interim  final 
regulations.  During  this  consultation, 
we  considered  the  option  of  requiring 
States  to  outstation  staff  at  every  site 
operated  by  each  Federally-qualified 
health  center  and  disproportionate  share 
hospital.  However,  we  rejected  this 
requirement  because  we  believe  that  it 
would  be  burdensome  on  the  States. 
Therefore,  to  provide  States  with  as 
much  flexibility  as  possible,  especially 
in  this  era  of  restricted  resources,  we 
have  chosen  to  offer  States  two  choices 
for  implementing  the  outstationiag 
requirement.  A  State  may  establish 
outstation  locations  at  each  Federally- 
qualified  health  center  and  each 
disproportionate  share  hospital 
participating  in  the  State's  Medicaid 
program  and  providing  services  to 
Medicaid-eligible  pregnant  women  and 
to  children,  but  not  at  every  site 
operated  by  these  entities.  As  an 
alternative,  a  State  may  submit  a  plan 
that  provides  for  outstation  locations 
which  include  at  least  some  Federally- 
qualified  health  centers  and 
disproportionate  share  hospitals,  but  not 
all  such  entities  that  provide  services  to 
the  target  populations.  For  the 
alternative  plan  to  be  approved  by 
HCFA,  the  State  must  demonstrate  that 
it  is  equally  or  more  effective  in 
outreach  than  a  plan  that  would  meet 


the  general  requirement,  including  the 
same  level  of  staffing  and  funding  by  the 
State  as  the  State  would  be  required  to 
commit  to  implement  outstationing 
under  the  general  requirement. 

We  are  requiring  that  the  outstations 
include  Indian  health  clinics  op»:rated 
by  a  tribe  or  tribal  organization,  as  these 
clinics  are  specifically  included  in  the 
definition  of  Federally-qualified  health 
centers  under  section  19G5(1)(2)(B)  of 
the  Act.  and  included  in  the  defimtion 
of  rural  health  clinics  under  42  CFR  part 
491.  subpart  A.  If  a  Federally-qualified 
health  center  or  disproportionate  share 
hospital  has  more  than  one  site,  the 
State  must  ensure  that  applications  for 
Medicaid  can  be  taken  at  an  out.station 
location. 

In  addition  to  placing  outstationed 
eligibility  workers  at  Federally-quaHfied 
health  centers  and  disproportionate 
share  hospitals  (or  locations  under  an 
approved  alternative  plan)  that  provide 
services  to  Medicaid-eligible  pregnant 
women  and  to  children.  States  may 
consider  other  locations  that  are 
frequently  visited  by  the  targeted 
populations.  For  example.  States  may 
consider  family  support  centers  or 
school-linked  service  centers  in 
addition  to  other  sites  operated  by 
Federally-qualified  health  centers  as 
suitable  outstation  locations. 

To  permit  additional  flexibility,  wo 
dre  allowing  a  State,  at  its  option,  Cn 
enter  into  reciprocal  agreements  with 
adjoining  States  to  ensure  that  the 
population  Uving  in  border  areas  of  a 
State  have  the  opportunity  to  apply  for 
Medicaid  at  the  health  care  lo<'.atians 
they  normally  frequent  when  thosp 
facilities  are  in  another  State 
(§  435.904(c)(4)). 

2.  Initial  Processing 

Section  1902(a)(55)  provides  lor 
"initial  processing"  of  applications  for 
the  designated  low-income  pregnant 
women,  infant,  and  children  groups. 
However,  the  phrase  "initial 
processing"  is  ambiguous  and  is  not 
defined  in  the  statute.  The  House  Report 
accompanying  OBRA  '90  states  that  the 
"entire  application  process  would  be 
conducted  at  [an  outstationl,"  and  that 
the  final  eligibility  deterniination  could 
also  be  made  there.  The  language  of  the 
House  Report  goes  further  to  state  that 
"even  if  the  eligibility  worker  were  an 
employee  of  the  hospital  or  chnic,  the 
pregnant  woman  or  child  would  not  be 
required  to  go  to  the  welfare  office  for 
a  face-to-face  interview  in  order  to 
complete  the  eligibility  determination 
process.  Instead,  the  simplified 
applicatinn  form  along  with  ne«:pssary 
documentation,  would  then  be 
forwarded  to  the  welfare  office  for  final 


determination."  (H.  Rept.  No.  881,  lOlsf 
Cong.,  2d  Sess.  105  (1990)).  We  are, 
therefore,  defining  "initial  processing" 
to  mean  taking  applications,  assisting 
apphcants  in  completing  the 
application,  providing  information  and 
referrals,  obtaining  required 
documentation  to  complete  processing 
of  the  apphcation,  assuring  diat  the 
information  contained  on  the 
application  form  is  complete,  and 
conducting  any  necessary  interviews. 
Initial  processing  does  not  include 
evaluating  the  information  contained  on 
the  application  and  the  supporting 
documentation  nor  making  a 
detennination  of  ehgibility  or 
ineligibility  §  435.904(d)(2).  Even 
though  the  phrase  "initial  processing  '  is 
not  defined  to  include  determinations  of 
eligibility  or  ineligibility.  State 
eligibility  workers  who  are  assigned  to 
outstation  locations  may  perform  these 
tasks  if  they  are  authorised  to  do  so  in 
the  regular  Medicaid  agency  intake 
office,  as  discussed  in  detail  below.  If 
we  were  to  define  initial  processing  to 
include  making  a  determination  of 
eligibility,  the  definition  would  conflict 
with  the  requirement  of  section 
1902(a)(5)  of  the  Act.  Under  section 
1902(a)(5),  the  plan  must  be 
administered  by  a  single  Slate  agency 
and  determination  of  eligibility  is 
restricted  by  this  serrtinn  to  the 
Medicaid  agency,  the  title  IV-A  agency, 
or  SSA  when  administering  the  S.SI 
program. 

3.  Staffing 

The  State  must  assure  HCFA  that  staff- 
are  available  at  each  outstation  lo<:ation 
to  accept  applications  and  assist 
applicants  with  the  application  process 
during  the  hours  that  the  regular  State 
Medicaid  offices  are  normally  open 
(§  435.904(e)).  hi  addition,  we  are 
providing  an  exception  to  this 
requirement  for  staffing,  and  hours 
when  staff  are  available,  at  locations 
that  are  infrequently  used  by  the 
designated  groups  of  low-income 
pregnant  women,  infants,  ai^.d  children. 
To  fulfill  the  spirit  of  this  legislation,  we 
also  encourage  States  to  make  outstation 
workers  available  at  additional  hours  in 
the  evening  or  on  weekends  beyond  the 
minimum  staffing  requirement  set  forth 
in  these  regulations,  diereby  making 
access  and  the  opportimity  to  apply  for 
Medicaid  as  easy  as  possible  for  the 
designated  groups. 

In  order  to  provide  the  States  with  as 
much  flexibility  as  possible,  we  are 
allowing  States  to  target  and  consen-e 
their  resources  while  complying  with 
the  requirement  on  availability  of  staff. 
We  axe  not  requiring^outstation  intake 
workers  to  be  employ«f»s  of  the  .State 


Medicaid  agency,  which  is  consistent 
with  our  regulations  under  42  CFR  Part 
432.  However,  all  staff  that  perform  thi 
function  must  be  trained  to  assist 
applicants  in  filing  applications  and  to 
accurately  answer  questions  that 
applicants  may  have  or  to  refer  such 
questions  to  the  State  agency's  regular 
office  for  answers.  At  a  minimum,  staff 
must  be  available  at  all  Federally- 
qualified  health  centers  and 
disproportionate  share  hospitals  that 
provide  services  to  Medicaid-eligible 
pregnant  women  and  to  children.  Proper 
apphcation  forms  must  be  on  hand  at  all 
locations. 

We  are  permitting  States  to  staff 
outstation  locations  with  State 
employees,  provider  or  contractor 
employees,  or  volunteers  under  certain 
conditions  and  limitations.  When  a 
State  places  staff  at  outstation  locations, 
the  State  may  schedule  persons  to  either 
work  at  a  specific  location  or  rotate 
among  several  locations.  State 
employees  who  are  placed  at  outstalion 
locations  may  perform  any  tasks  in 
connection  with  the  receipt  of,  and 
processing  of,  an  apphcation  for 
Medicaid  at  the  outstation  location  that 
the  employee  would  be  authorized  to 
perform  at  the  State  agency  ofBce. 
including  the  eligibility  determination. 
Provider  or  contractor  employees  at 
these  locations  may  only  perform  initial 
processing.  This  includes  taking  all 
actions  in  receiving  and  processing 
applications  and  excludes  evaluating 
information  provided  on  applications 
and  supporting  docximentation  and 
making  eligibiUty  determinations.  If 
contractor  or  provider  employees, 
including  provider  contractors,  are 
used,  the  State  must  ensure,  whether  by 
contract  or  other  means,  that  these 
employees  adhere  to  State  and  Federal 
confidentiality  of  information 
provisions  concerning  applicant  and 
recipient  information  as  specified  in  42 
era  431.300  through  431.307,  to  the 
prohibition  on  reassignment  of  provider 
claims,  as  specified  m  42  CFR  447.10. 
and  to  all  State  and  Federal  laws 
concerning  conflicts  of  interest 
Volunteers  may  be  used  in  the  same 
manner  as  provider  or  contractor 
employees,  with  the  same  requirements 
for  adherence  to  confidentiality  of 
information  and  conflict  of  interest 
prohibitions.  These  provisions  are 
consistent  with  our  regulations  at  42 
CFR  431.10  (c)  and  (e)  which  spedfy  the 
entities  authorized  to  make 
determinations  of  eligibility  for 
Medicaid  and  the  authority  of  the  single 
State  agency. 

At  locations  that  are  infrequently  used 
by  low-income  pregnant  women, 
iiifisnts.  and  children  under  19.  States 
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may  use  volunteers,  provider  or 
contractor  employees,  or  State  agency 
staff,  or  telephone  assistance.  At  these 
locations,  the  State  must  display  a 
notice  in  a  prominent  place  advising 
potential  applicants  about  when 
outstation  intake  staff  will  be  available. 
The  notification  methods  must  take  into 
account  the  needs  and  characteristics  of 
the  population  served.  The  notice  must 
provide  a  telephone  number  that 
applicants  may  call  for  assistance  with 
mitial  processing  of  an  application 
when  staff  are  not  available.  The  notice 
also  must  comply  with  Federal  and 
State  laws  and  regulations  concerning 
the  provision  of  adequate  notice  to 
persons  who  are  blind  or  deaf  or  who 
cannot  read  or  understand  the  English 
language.  The  notice  must  adequately 
inform  these  people  of  the  opportunity 
to  apply  for  Medicaid  at  locations  other 
than  the  welfare  office. 

4.  Application  Forms 

Section  1902(a)(55)(B)  specifies  that 
the  application  form  that  is  to  be  used 
by  the  designated  groups  of  low-income 
pregnant  women,  infants,  and  children 
under  19  at  the  Medicaid  outstation 
locations  must  be  an  application  other 
than  that  used  to  apply  for  AFDC.  The 
legislative  history  for  OBRA  '90  states 
that  the  House  Committee  bill  would 
require  States  to  provide  for  the  use  of 
applications  for  Medicaid-only  coverage 
at  outreach  locations.  It  also  states  that 
"States  would  develop  application 
forms  for  use  at  designated  hospitals, 
health  centers,  and  other  outreach 
locations.  These  simplified  forms  would 
contain  on/y  those  information 
requirements  necessary  to  determine 
eligibility  for  Medicaid."  (Emphasis 
added  )  H.  Kept.  No.  881.  101st  Cong  . 
Zd.  Sess.  105  (1990).  The  legislative 
history  language  further  lists  the  items 
which  should  appear  on  the  application 
form. 

To  permit  as  much  flexibility  as 
possible  within  the  scope  of  the 
statutory  language,  we  are  specifying  in 
§  435.907(c)  that  the  application  form, 
including  any  computerized  application 
form,  used  at  outstation  locations  be  an 
application  designed  for  the  designated 
groups  of  low-income  pregnant  women, 
infants,  and  children  under  age  19.  an 
application  already  used  by  Medicaid 
for  applicants  seeking  Medicaid  only,  or 
a  multiple-program  application  fonn  in 
which  only  that  information  appropriate 
for  the  Medicaid  program  is  obtained 
from  the  designated  low-income 
eligibility  groups.  The  application  form 
used  may  not  be  the  application  form 
used  to  apply  for  AFDC.  In  response  to 
expressed  concerns,  we  are  permitting 
States  to  continue  to  use  an  application 


form  that  is  designed  to  accommodate 
all  assistance  programs  under  certain 
circumstances.  States  may  continue  to 
use  a  multiple-program  application  form 
if  the  form  contains  Medicaid-only 
application  sections  or  parts  and  it  is 
clear  to  Medicaid  applicants  that  they 
can  choose  to  complete  only  those 
sections  or  parts  of  the  application 
relating  to  Medicaid  information 
requirements.  The  person  assisting  the 
applicant  at  the  outstation  location  must 
make  it  clear  to  the  applicant  before  the 
application  is  completed  that  only  the 
information  pertinent  to  Medicaid 
eligibility  for  the  groups  described  in 
section  1902(a){55)  needs  to  be 
completed 

III.  Federal  Financial  Participation 

Federal  financial  participation  (FFP) 
is  available  for  costs  associated  with  the 
outstation  locations,  regardless  of  who 
provides  the  services.  However, 
effective  October  1.  1992.  under  the 
provisions  of  section  l903(w)  (as  added 
by  section  2(a)  of  the  Medicaid 
Voluntary  Contribution  and  Provider 
Specific  Ta.x  Amendments  of  1991. 
Public  Uw  102-234.  December  12, 
1991).  FFP  is  limited  if  a  State  receives 
donations  for  outstationed  eligibility 
workers  made  by  a  hospital,  clinic,  or 
similar  entity  for  the  direct  costs  of  State 
or  local  agency  personnel  who  are 
stationed  at  a  facility  to  determine 
Medicaid  eligibility  or  to  provide 
outreach  services  to  eligible  (or 
potentially  eligible)  individuals.  Direct 
costs  include  salaries  and  fringe  benefits 
for  outstationed  workers  and  the  cost  of 
pamphlets  and  materials  distributed  by 
outstationed  eligibility  workers  at  the 
site.  These  donations  may  not  exceed  10 
percent  of  the  States  total  Medicaid 
administrative  costs,  excluding  costs  for 
family  plaiuiing  services.  Donations  in 
excess  of  this  10-percent  limit  will  be 
deducted  from  the  State's  medical 
assistance  expenditures  prior  to 
calculation  of  FFP.  Outstationed  worker 
donations  are  also  included  in  an 
overall  limitation  (computed  in 
accordance  with  a  formula  specified  in 
section  1903(w)  of  the  Act)  on 
permissible  donations  that  a  State  may 
receive. 

The  administrative  functions  of  taking 
and  processing  applications  are 
reimbursed  at  the  50  percent  rate  under 
the  provisions  of  section  1903(a)(7)  of 
the  Act  as  costs  found  necessary  by  the 
Secretary  for  the  proper  and  efficient 
administration  of  the  State  plan.  Subject 
to  the  limitations  for  outstationed 
eligibility  worker  donations  discussed 
above,  this  rate  includes  costs  incurred 
by  the  State  to  implement  and  provide 
outstationing  of  intake  workers  who  are 


State  employees,  provider  employees, 
volunteers,  or  provider  contractors.  FFP 
IS  available  for  necessary  administrative 
costs  such  as  salaries,  fringe  benefits, 
travel,  training,  equipment,  and  space 
directly  attributable  to  the  outstationing 
of  intake  workers. 

Existing  regulations  under  §§  432.50. 
433.15.  and  435.1001  already  contain 
provisions  for  FFP  for  staffing  and 
training  costs  and  for  administrative 
costs  that  States  incur  in  determining 
and  redetermining  Medicaid  eligibility. 

IV.  Application  of  Rules  in  Territories 

The  requirements  of  section 
I902(a)(55)  are  applicable  in  Guam. 
Puerto  Rico,  and  the  Virgin  Islands.  Our 
existing  regulations  on  eligibility 
determinations  in  the  Territories  cross- 
refer  to  the  regulations  under  Part  435 
Therefore,  no  further  major  changes  in 
the  regulations  are  necessary  to  make 
these  interim  final  regulations 
applicable  in  the  Territories.  We  have 
made  a  minor  conforming  change  to 
§436.2 

V.  Waiver  of  Proposed  Rulemaking 

The  statutory  effective  date  of  section 
1902(a)(55)  of  the  Act  (as  added  by 
section  4602(a)(3)  of  OBRA  "90)  is  July 
1.  1991.  without  regard  to  whether 
regulations  have  been  promulgated. 
Section  4207(k)  of  OBRA  '90  gives  the 
Secretary  authority  to  issue  regulations 
on  an  interim  or  other  basis  as  may  be 
necessary  to  implement  the 
amendments  made  by  the  provisions  of 
OBRA  '90.  Thus,  we  are  utilizing  the 
authority  given  by  section  4207(k)  and 
publishing  this  rule  as  an  interim  final 
rule.  As  stated  earlier  in  this  preamble, 
we  have  had  extensive  consultation 
with  States  and  related  organizations 
and  agencies  in  developing  the 
regulations.  We  are  also  providing  a  60- 
day  comment  period  for  public 
comments  on  this  interim  final  rule. 

VI.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specified  in  the  "Comment  Period  ' 
section  of  this  preamble  and  respond  to 
them  in  the  preamble  to  any  subsequent 
rule  that  we  issue. 

VII.  Paperwork  Burden 

Section  435.907(c)  of  these  interim 
final  regulations  with  comment  period 
contains  a  revised  information 
collection  requirement  that  is  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 


.^(,t  of  1980  (44  U.S.C.  Chapter  35).  State 
agencies  may  be  required  to  develop  a 
separate  Medicaid-only  application 
form  for  the  designated  groups  of  low- 
income  pregnant  women,  infants,  and 
children  who  may  apply  for  Medicaid  at 
outstation  locations  if  a  Medicaid-only 
application  is  not  currently  available,  or 
to  amend  their  existing  multiple- 
program  application  form  to  conform  it 
to  the  requirement  that  there  must  be  .t 
clearly  identified  Medicaid-onlv 
application  section.  We  estimate  that 
the  burden  hours  for  States  to  develop 
or  revise  this  application  format  will  be 
20  hours. 

We  do  not  anticipate  any  additional 
reporting  burden  hours  on  applicants  in 
the  designated  groups,  as  they  are 
required  under  currently  approved 
reporting  requirements  to  complete  a 
Medicaid  application  form  for  a 
determination  of  eligibility  for 
Medicaid. 

We  do,  however,  anticipate  an 
increased  reporting  burden  for  those 
States  that  choose  the  option  of 
submitting  an  alternate  plan  for  the 
establishment  of  outstation  location 
sites  under  §435. 904(c).  These  States 
will  have  to  denion.sfrate  that  the 
alternate  plan  compares  favorably  to  a 
plan  to  establish  outstation  locations  at 
each  disproportionate  share  hospital 
and  each  Federally-qualified  health 
center.  The  State  must  demonstrate  that 
the  alternative  plan,  at  a  minimum,  is 
equally  effective  and  commits  an  equal 
amount  of  staffing  and  funding.  We 
estimate  that  it  will  require  a  minimum 
of  40  additional  hours  to  develop  an 
alternative  plan. 

We  will  publish  a  notice  in  the 
Federal  Register  when  the  approval  of 
the  information  collection  requirements 
is  obtained. 

VIII.  Regulatory  Impact  Statement 

We  generally  prepare  a  regulatorv 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
the  Serre1ar\'  certifies  that  a  final 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

We  do  not  believe  that  this  interim 
final  rule  will  have  a  significant  effect 
on  a  substantial  number  of  small 
entities.  The  statutory  changes  increase 
Medicaid  program  expenditures 
independently  of  the  promulgation  of 
this  rule  and  are  effective  on  the 
statutory  established  date,  regardless  of 
whether  we  have  issued  final 
regulations.  Costs  associated  with  the 


interim  final  rule  are  the  result  ol 
legislation  or  due  to  inferprelalion  ol 
statutory  changes  alreadv  in  effect.  We 
estimate  that  the  Federal"  Medicaid  costs 
associated  with  implementation  of  the 
legislative  changes  will  be 
approximately  $40  million  per  tis(  al 
year,  and  the  State  costs  to  be 
approximately  $30  million  per  fis<.al 
year. 

This  interim  final  rule  incorporates, 
and,  in  some  cases,  interprets  in 
regulations  statutory  changes  that  are 
already  in  effect.  In  cases  where  it  was 
necessary  to  provide  interpretations,  we 
have  relied  on  the  available  legislative 
history  of  the  statutory  provisions  to 
reach  the  best  reading  of  the  provision. 
Therefore,  we  have  not  prepared  a 
regulatory  flexibility  analysis  under  the 
RFA. 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatorv  impact 
analysis  if  a  final  rule  will  have  a 
significant  impad  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  has 
fewer  than  50  beds  and  is  located 
outside  a  Metropolitan  Statistical  Area. 

We  have  determined,  and  the 
Secretary  certifies,  that  this  interim  final 
rule  with  comment  period  will  not  have 
a  significant  economic  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals,  and,  therefore, 
have  not  prepared  a  rural  hospital 
impact  statement. 

The  statute  requires  that  all  State 
Medicaid  agencies  must  provide  an 
opportunity  for  the  designated  groups  of 
low-income  pregnant  women,  infants, 
and  children  under  age  19  to  apply  for 
Medicaid  and  to  have  their  applications 
initially  processed  at  lo<;ations  other 
than  welfare  offices,  including  locations 
at  Federally-qualified  health  r.entej-s  and 
disproportionate  share  hospitals. 
Although  this  provision  appears  to  be 
prescriptive,  a  majority  of  the  States 
consider  this  to  be  a  worthwhile  option 
and  have  provided  outstation  lo(  ations 
in  their  respective  States.  Not  only  do 
we  consider  these  provisions  to  Ih;  cost 
effective  for  potential  Medicaid 
recipients  through  savings  from  travel, 
we  expect  State  costs  to  be  limited  as  a 
result  of  the  availability  of  FFP. 
However,  to  the  extent  that  these 
requirements  may  be  burdensome,  we 
request  comments  on  any  alternative 
approaches. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 


List  of  Subjects 

■42  CFR  Part  435 

Aid  to  Families  w  ith  Dependent 
Children.  Grant  programs— health. 
Medicaid.  Reporting  and  record ke»^ pi ng 
requirements.  Supplemental  Sei  urily 

Income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs— health. 
Guam.  Medicaid,  Puerto  Rico. 
Supplemental  Securit\  Income  (S.SI). 

Virgin  Islands. 

42  CFR  Chapter  IV.  Subi.hapler  C  is 
amended  as  follows: 

PART  435— ELIGIBILfTY  IN  THE 
STATES.  DISTRICT  OF  COLUMBIA, 
THE  NORTHERN  MARIANA  ISLANDS 
AND  AMERICAN  SAMOA 

A   Fart  435  is  amended  as  follows 
1  The  authority  citation  for  part  43.5 
continues  to  read  as  follows 

Authority:  Sec.  1102  of  the  Social  .S»*<  nrilv 
A(t.  42  t'S.C   1302. 

2.  Section  435.3  is  amended  bv 
republishing  the  introductory  text  ol 
paragraph  (a)  and  adding  a  new  citation 
in  numerical  order  to  read  as  follows: 

§435.3    Basis. 

(a)  This  part  implements  the 
following  sections  of  the  Ad  and  public 
laws  that  state  eligibility  requirements 
and  standards: 

*»•■>. 

1902(a)(55)    Mandatory  use  of 
outstation  locations  other  than 
welfare  offices  to  receive  and  initidllv 
process  applications  of  certain  low- 
income  pregnant  women,  infants,  .ind 
children  underage  19. 

*         •         •         «        • 

§435.902     [Redesignated  as  §405  901) 
§435.903    (Redesignated  as  §  435  902] 

§  435.904    [Redesignated  as  §  435  903] 

3.  Sections  435.902.  435.903.  and 
435.904  are  redesignated  as  §§43.s.'.>(n. 
435.902.  and  435.903.  respectively 

4.  A  new  ^  435  904  is  added  1o  read 
as  follows: 

§  435.904    Establishment  of  outstation 
locations  to  process  applications  for  certain 
low-income  eligibility  groups. 

(a)  State  plan  requirements  The 
Medicaid  State  plan  must  specify  that 
the  requirements  of  this  section  are  met. 

(b)  Opportunity  to  apply.  The  agem  v 
must  provide  an  opportunity  for  the 
following  groups  of  low-income 
pregnant  women,  infants,  and  children 
under  age  19  to  apply  for  Medicaid  at 
outstation  locations  other  than  AFEK: 
offices: 
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( 1 )  The  groups  of  pregnant  women  or 
infants  with  incomes  up  to  133  percent 
of  the  Federal  poverty  level  as  specified 
under  section  1902(a)(10)(A)(i)(IV)  of 
the  Act; 

(2)  The  group  of  children  age  1  up  to 
age  6  with  incomes  at  133  percent  of  the 
Federal  poverty  level  as  spe<:ified  under 
section  1902(a)(10)(A)(i)(VI)  of  the  Act; 

(3)  The  group  of  children  age  6  up  to 
age  19  born  after  September  30.  1983. 
with  incomes  up  to  100  percent  of  the 
Federal  poverty  level  as  specified  under 
section  1902(a)(10)(A){i)(VlI)  of  the  Act; 

and 

(4)  The  groups  of  pregnant  women  or 
infants,  children  age  1  up  to  age  6.  and 
children  age  6  up  to  age  19,  who  are  not 
eligible  as  a  mandatory  group,  with 
incomes  up  to  185  percent  of  the 
Federal  poverty  level  as  sp)ecified  under 
section  1902(a)(10)(A)(ii)(IX)  of  the  Act 

(c)  Outstation  locations:  general 
requirements. 

(1)  The  agency  must  establish  either— 

(i)  Outstation  locations  at  each 
disproportionate  share  hospital,  as 
defined  in  section  1923{a){l)|A)  of  the 
Act,  and  each  Federally-qualified  health 
center,  as  defined  in  section 
1905(1)(2)(B)  of  the  Act.  participating  in 
the  Medicaid  program  and  providing 
services  to  Medicaid-eligible  pregnant 
women  and  children;  or 

(ii)  Other  outstation  locations,  which 
include  at  least  some,  disproportionate 
share  hospitals  and  federally-qualified 
health  centers,  as  specified  under  an 
alternative  State  plan  that  is  submitted 
to  and  approved  by  HCFA  if  the 
following  conditions  are  met: 

(A)  The  State  must  demonstrate  that 
the  alternative  plan  for  outstationing  is 
equally  effective  as.  or  more  effective 
than,  a  plan  that  would  meet  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section  in  enabling  the  individuals 
described  in  paragraph  (b)  of  this 
section  to  apply  for  and  receive 
Medicaid;  and 

(B)  The  State  must  provide  assurances 
that  the  level  of  staffing  and  funding 
committed  by  the  State  under  the 
alternative  plan  equals  or  exceeds  the 
level  of  staffing  and  funding  under  a 
plan  that  would  meet  the  requirements 
of  estabUshing  the  outstation  locations 
at  the  sites  specified  in  paragraph 
(c)(l)(i)  of  this  section. 

(2)  The  agency  must  establish 
outstation  locations  at  Indian  health 
clinics  operated  by  a  tribe  or  tribal 
organization  as  these  clinics  are 
specifically  included  in  the  definition  of 
Federally-qualified  health  centers  under 
section  1905(1)(2){B)  of  the  Act  and  are 
also  included  in  the  definition  of  rural 
health  clinics  under  part  491 .  subpart  A 
of  this  chapter. 


(3)  The  agency  may  establish 
additional  outstation  locations  at  any 
other  site  where  potentially  eligible 
pregnant  women  or  children  receive 
services — for  example,  at  school-linked 
service  centers  and  family  support 
centers.  These  additional  sites  may  also 
include  sites  other  than  the  main 
outstation  location  of  those  Federally- 
qualified  health  centers  or 
disproportionate  share  hospitals 
providing  services  to  Medicaid-eligible 
pregnant  women  and  to  children  and 
that  operate  more  than  one  site. 

(4)  The  agency  may,  at  its  option, 
enter  into  reciprocal  agreements  with 
neighboring  States  to  ensure  that  the 
groups  described  in  paragraph  (b)  of  this 
section  who  customarily  receive 
services  In  a  neighboring  Slate  have  the 
opportunity  to  apply  at  outstation 
locations  specified  in  paragraphs  (c)(1) 
and  (2)  of  this  section. 

(d)  Outstation  functions.  (1)  The 
agency  must  provide  for  the  receipt  and 
initial  processing  of  Medicaid 
applications  from  the  designated 
eligibility  groups  at  each  outstation 
location. 

(2)  "Initial  processing"  means  taking 
applications,  assisting  applicants  in 
completing  the  application,  providing 
information  and  referrals,  obtaining 
required  documentation  to  complete 
processing  of  the  application,  assuring 
that  the  information  contained  on  the 
application  form  is  complete,  and 
conducting  any  necessary  interviews.  It 
does  not  include  evaluating  the 
information  contained  on  the 
application  and  the  supporting 
documentation  nor  making  a 
determination  of  eligibility  or 
ineligibility. 

(3)  The  agency  may.  at  its  option, 
allow  appropriate  State  eligibility 
workers  assigned  to  outstation  locations 
to  evaluate  the  information  contained 
on  the  application  and  the  supporting 
documentation  and  make  a 
determination  of  eligibility  if  the 
workers  are  authorized  to  determine 
eligibility  for  the  agency  which 
determines  Medicaid  eligibility  under 
§431.10  of  this  subchapter. 

(e)  Staffing  (1)  Excr  jt  for  outstation 
locations  that  are  infrequently  used  by 
the  low-income  eligibility  groups,  the 
State  agency  must  have  staff  available  at 
each  outstation  location  during  the 
regular  office  operating  hours  of  the 
State  Medicaid  agency  to  accept 
applications  and  to  assist  applicants 
with  the  application  process. 

(2)  The  agency  may  station  staff  at  one 
outstation  location  or  rotate  staff  among 
several  locations  as  workload  and 
staffing  availability  dictate. 


(3)  The  agency  may  use  State 
employees,  provider  or  contractor 
employees,  or  volunteers  who  have  been 
properly  trained  to  staff  outstation 
locations  under  the  following 
conditions: 

(i)  State  outstation  intake  staff  may 
perform  all  eligibility  processing 
functions,  including  the  eligibiUty 
determination,  if  the  staff  is  authorized 
to  do  so  at  the  regular  Medicaid  intake 
office. 

(ii)  Provider  or  contractor  employees 
and  volunteers  may  perform  only  initial 
processing  functions  as  defined  in 
paragraph  (d)(2)  of  this  section. 

(4)  Provider  and  contractor  employees 
and  volunteers  are  subject  to  the 
confidentiality  of  information  rules 
specified  in  part  431.  subpart  F,  of  this 
subchapter,  to  the  prohibition  against 
reassignment  of  provider  claims 
specified  in  §447.10  of  this  subchapter, 
and  to  all  other  State  or  Federal  laws 
concerning  conflicts  of  interest. 

(5)  At  locations  that  are  infrequently 
used  by  the  designated  low- income 
eligibility  groups,  the  State  agency  may 
use  volunteers,  provider  or  contractor 
employees,  or  its  own  eligibility  staff,  or 
telephone  assistance. 

(i)  The  agency  must  display  a  notice 
in  a  prominent  place  at  the  outstation 
location  advising  potential  applicants  of 
when  outstation  intake  workers  will  be 
available. 

(ii)  The  notice  must  include  a 
telephone  number  that  applicants  may 
call  for  assistance. 

(iii)  The  agency  must  comply  with 
Federal  and  State  laws  and  regulations 
governing  the  provision  of  adequate 
notice  to  persons  who  are  blind  or  deaf 
or  who  are  unable  to  read  or  understand 
the  English  language. 

3.  Section  435.907  is  revised  to  read 
as  follows: 

§  435.907    Written  application. 

(a)  The  agency  must  require  a  written 
application  from  the  applicant,  an 
authorized  representative,  or,  if  the 
applicant  is  incompetent  or 
incapacitated,  someone  acting 
responsibly  for  the  applicant. 

(b)  Subject  to  the  conditions  specified 
in  paragraph  (c)  of  this  section,  the 
application  must  be  on  a  form 
prescribed  by  the  agency  and  signed 
under  a  penalty  of  perjury. 

(c)  The  application  form  used  at 
outstation  locations  for  low-income 
pregnant  women,  infants,  and  children 
specified  in  §  435.904  must  not  be  the 
application  form  used  to  apply  for 
AFDC.  The  application  form  (including 
any  computerized  application  form)  for 
these  designated  eligibility  groups  may 
be— 
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(1)  A  Medicaid-only  form  prescribed 
by  the  agency  specifically  for  the 
designated  eligibility  groups; 

(2)  An  existing  Medicaid-only 
application;  or 

(3)  A  multiple-program  application 
that  contains  clearly  identifiable 
Medicaid-only  sections  or  parts. 

PART  436— ELIGIBILITY  IN  GUAM, 
PUERTO  RICO  AND  THE  VIRGIN 
ISLANDS 

B.  Part  436  is  amended  as  follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Section  436.2  is  amended  by 
revising  the  introductory  text  and 
adding  a  new  entry  in  numerical  order 
to  read  as  follows: 

§436.2    Basis. 

This  part  implements  the  following 
sections  of  the  Act  and  public  laws  that 
state  requirements  and  standards  for 
eligibility: 

•        *        *         •        • 

1902(a)(55)  Mandatory  use  of 
outstation  locations  other  than  welfare 
offices  to  receive  and  initially  process 
applications  of  certain  low-income 
pregnant  women,  infants,  and  children 
under  age  19. 
«        *        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — Medical  Assistance 
Programs) 

Dated:  July  15,  1994. 
Bruce  C.  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  July  28.  1994. 
Donna  E.  Shalala, 
Secretary. 

(FR  Doc.  94-23279  Filed  9-22-94;  8:4.'i  am) 
BILLIW  CODE  4120-01-P 


42  CFR  Part  456 

[MB-06C>-F] 
RIN  0S38-AF67 

Medicaid  Program;  Drug  Use  Review 

Program  and  Electronic  Claims 
Management  System  for  Outpatient 
Drug  Claims 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  some  of 
the  regulatory  requirements  for  the  drug 
use  review  (DUR)  program  for  covered 
outpatient  dnigs  furnished  to  recipients 
under  the  Medicaid  program.  The 


regulatory  requirements  became 
effective  on  January  2,  1993,  as  a  result 
of  an  interim  final  rule  with  comment 
period  that  we  published  on  November 
2.  1992.  Specifically,  these  revisions — 

•  Clarify  the  definitions  of 
overutilization,  underutilization. 
consensus  process,  peer-reviewed 
literature,  adverse  medical  result, 
adverse  drug-drug  interaction, 
appropriate  and  medically  necessary, 
and  individual  medical  historv; 

•  Change  the  requirements  for 
licensure  of  DUR  board  members,  and 
telephone  counseling  arrangements  for 
mail  order  pharmacies; 

•  Include  non-prescription  drugs  in 
the  consideration  of  alteration  of 
therapeutic  effect; 

•  Require  hospitals  to  give  assurances 
that  they  have  met  the  requirements  of 
the  statute  before  claiming  the  hospital 
exemption  from  DUR; 

•  Specify  the  issues  that  State 
agencies  must  address  when 
formulating  counseling  standards; 

•  Clarify  the  bases  for  DUR  board 
recommendations; 

•  Clarify  the  distinction  between  DUR 
and  surveillance  and  utilization  review 
(SUR);  and 

•  Make  certain  technical  and  editorial 
corrections. 

The  November  1992  interim  final  rule 
with  comment  period  incorporated  and 
interpreted  certain  provisions  of  section 
4401  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990. 
DATES:  These  regulations  are  effective 
on  October  24.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Fulda.  (410)  966-3343 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1927(g)  of  the  Social  Security 
Act  (the  Act),  as  added  by  section  4401 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (OBRA  '90),  provides  that, 
for  Federal  financial  participation  (FFP) 
payment  to  be  made  for  covered 
outpatient  drugs  under  the  Medicaid 
program,  the  State  must  have  in 
operation  a  drug  use  review  (DUR) 
program.  The  DUR  program  must 
consist  of  prospective  drug  review, 
retrospective  drug  use  review,  the 
application  of  explicit  predetermined 
standards,  and  an  educational  program. 
The  purpose  of  the  DUR  program  is  to 
improve  the  quality  of  pharmaceutical 
care  by  ensuring  that  prescriptions  are 
appropriate  and  medically  necessary, 
and  that  they  are  not  likely  to  result  in 
adverse  medical  effects.  Section  1927(g) 
of  the  Act  specifies  detailed 
requirements  for  conducting  drug  use 
reviews  under  the  DUR  program,  and 


requirements  for  the  establishment, 
composition,  and  functions  of  State 
DUR  boards. 

Section  1927(h)  of  the  Act  (also  added 
by  OBRA  '90)  requires  the  Secretary  to 
encourage  each  State  Medicaid  agency 
to  establish  a  point-of-sale  electronic 
claims  management  (ECM)  system  for 
processing  claims  for  covered  outpatient 
drugs.  The  ECM  system  must  be  capable 
of  performing  on-line,  real-time 
eligibility  verifications,  claims  data 
capture,  and  adjudication  of  claims  and 
assisting  pharmacists  and  other 
authorized  persons  in  applying  for  and 
receiving  payment.  If  the  State  acquired, 
through  the  applicable  competitive 
procurement  process,  the  most  cost- 
effective  telecommunications  network 
and  automatic  data  processing  services 
and  equipment,  FFP  at  a  matching  rate 
of  90  percent  was  available  for 
expenditures  made  in  calendar  quarters 
during  fiscal  years  1991  and  1992  for 
the  development  of  the  ECM  system. 

Section  1927(j)(l)  of  the  Act'exempts 
covered  outpatient  drugs  dispensed  by 
health  maintenance  organizations 
(HMOs)  from  the  requirements  of 
section  1927  of  the  Act.  Section 
1927(j)(2)  further  requires  that  the 
Medicaid  State  plan  provide  that 
covered  outpatient  drugs  dispensed  b>  a 
hospital  using  drug  formulary  systems 
and  billed  to  the  State  plan  at  no  more 
than  the  hospital's  purchasing  costs  are 
not  subject  to  the  requirements  of 
section  1927  of  the  Act. 

In  an  interim  final  rule  with  comment 
period,  published  in  the  Federal 
Register  on  November  2,  1992  (57  FR 
49397),  we  established  regulations  to 
incorporate  and  interpret  the  provisions 
of  sections  1927  (g).  (h),  and  (j)  of  the 
Act  under  42  CFR  part  456,  subpart  K 
In  the  interim  final  rule,  we  prescribed 
requirements  for — 

•  An  outpatient  DUR  program  that 
includes  prospective  drug  review, 
retrospective  drug  use  review,  and  an 
educational  program; 

•  The  establisnment,  composition, 
and  functions  of  a  State  DUR  Board;  and 

•  An  optional  point-of-sale  ECM 
system  for  processing  claims  for  covered 
outpatient  drugs. 

In  response  to  the  November  2,  1992. 
interim  final  rule,  we  received 
comments  from  72  pharmacists  and 
organizations  on  a  timely  basis.  We 
summarize  these  comments  and  present 
our  responses  to  them  under  section  II 
of  this  preamble.  Prior  to  discussion  of 
the  public  comments,  we  present  a 
summary  of  the  individual  provisions  of 
the  interim  final  regulations  related  to 
each  grouping  of  comments. 

Note:  Sections  1927  (g)  and  (h)  of  the  An 

use  the  term  "drug  use  review"  to  descntx^ 
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the  total  program  (prospective  review, 
retrospective  review,  and  education)  and  in 
speaking  of  the  retrospective  review  activity 
These  same  sections  use  the  term  "druK 
review"  to  mean  the  prospective  review 
activity.  We  maintain  that  distinction  in 
terminology  in  the  following  discussion 

II.  Public  Comments  and  Departmental 
Responses 

/\  Definitions 

In  §  456.702  of  the  interim  final 
regulations  we  define  several  terms  that 
are  used  in  the  DUR  program  to  assess 
drug  use.  including  "adverse  medical 
result",  "appropriate  and  medically 
necessary",  "overutilization ',  and 
"underutilization". 

Comment:  Five  commenters  suggested 
that  the  definition  of  "appropriate  and 
medically  necessary"  be  expanded  to 
permit  the  use  of  professional 
prerogatives  to  allow  for  individualized 
drug  therapy.  (We  defined  the  term  to 
mean  drug  prescribing  and  dispensing 
that  is  in  conformity  with 
predetermined  standards  established  in 
accordance  with  provisions  in  the 
regulations  under  §  456.703.)  The 
commenters  had  a  concern  that  a 
specific  criterion  might  identify  one 
approach  as  appropriate  and.  by 
omission,  indicate  that  an  equally 
acceptable  approach  is  inappropriate 

Response:  Section  456.703  states  that 
the  goal  of  the  State's  DITR  program 
must  be  to  ensure  appropriate  drug 
therapy,  while  permitting  sufficient 
professional  prerogatives  to  allow  for 
individualized  drug  therapy.  We  believe 
that  predetermined  standards  are 
necessary  to  identify  provider  outliers 
whose  prescribing,  dispensing,  and  drug 
use  practices  may  not  conform  to 
accepted  medical  practice  Without 
predetermined  standards,  each  provider 
may  claim  "professional  prerogative" 
for  any  action  taken.  Within  this  system 
for  developing  criteria  and  standards, 
there  is  adequate  room  for  the  exercise 
of  professional  prerogatives  becau.se 
States  may  adopt  standards  to  modify 
criteria.  Also,  during  retrosfMJCtive  DUR, 
States  may  use  j>eer  review  to  recognize 
professional  prerogatives  in  the 
prescribing  and  dispensing  of  drugs.  We 
do  not  believe  that  it  is  necessary  to 
change  this  definition. 

Comment:  Four  commenters 
suggested  that  the  definition  of 
"overutilization"  should  be  changed  to 
conform  with  the  definition  of 
"underutilization".  "Overutilization"  is 
defined  as  the  use  of  a  drug  in  quantities 
or  for  durations  that  put  the  recipient  at 
risk  of  an  adverse  medical  effect  while 
"underutilization"  is  defined  as  the  use 
of  a  drug  by  a  recipient  in  insufficient 
quantity  to  achieve  a  desired 


therapeutic  goal.  The  commenters 
suggested  that  the  definitions  indicate 
the  use  of  a  drug  in  quantities  or 
duration  greater  than  necessary  to 
achieve  a  desired  therapeutic  goal,  and 
only  when  the  use  of  the  drug  puts  the 
recipient  at  risk  of  a  clinically 
significant  undesirable  effect. 

Response:  We  concur  with  the 
commenters  and  have  revised  these 
definitions  to  incorporate  their 
suggested  language. 

Comment:  Two  connmenters  suggested 
that  the  definition  of  "underutilization" 
also  include  a  statement  regarding 
insufficient  duration  for  drug  therapy 

Response:  We  concur  and  have 
revised  the  regulation  accordingly. 

B.  Exception  for  Nursing  Facilities  and 
HMOs 

Section  456.703(b)  of  the  interim  final 
regulations  provides  an  exception  to  the 
DUR  requirements  for  drugs  dispensed 
to  residents  of  nursing  facilities  that  are 
in  compliance  with  the  drug  regimen 
review  requirements  specified  in 
regulations  at  §  483.60.  and  an 
exception  for  drugs  dispensed  by 
HMOs. 

Comment:  One  commenter  suggested 
clarification  of  §  456.703(b)  to  state  that 
pharmacies  owned  by  nursing  homes, 
where  reimbursement  of  drugs  is  not 
included  in  the  per  diem  rate,  are 
subject  to  the  DUR  requirements. 

Response:  We  do  not  believe  that  this 
section  needs  any  further  clarification 
The  regulation  already  states  that  the 
nursing  facilities  exception  applies  only 
to  drugs  given  to  patients  in  a  nursing 
facility  that  is  in  compliance  with  the 
drug  regimen  review  requirements  in 
§  483.60.  Ownership  of  the  pharmacy  by 
the  nursing  home  is  not  a  factor. 

Comment:  Two  commenters  asked  for 
clarification  of  the  applicability  of  DUR 
requirements  to  various  types  of 
residential  care  facilities. 

Response:  The  term  "facility",  as  it 
applies  to  the  exception  to  the  DUR 
requirements,  is  described  at  §483.5 
and  means  a  nursing  facility  (NF)  as 
defined  in  section  1919(a)  of  the  Act. 
Drugs  dispensed  by  any  faciUties  not 
meeting  this  definition  would  not  be 
exempt  from  drug  use  review. 
Residential  care  facilities  for  the 
treatment  of  mental  diseases  do  not 
meet  the  definition  of  section  1919(a)  of 
the  Act.  These  facilities  are  subject  to 
the  DUR  requirements  and  do  not 
qualify  for  the  nursing  facility 
exception. 

Comment:  One  commenter  suggested 
clarification  that  the  nursing  facility 
exception  also  applies  to  rural  health 
clinics  and  Federally  qualified  health 
centers. 


Response:  Rural  health  clinics  and 
Federally  qualified  health  centers  do  not 
meet  the  requirements  for  nursing 
facilities  as  defined  in  section  1919(a)  of 
the  Act.  Therefore,  the  DUR 
requirements  under  section  1927(g) 
apply  to  these  facilities. 

Comment:  One  commenter  suggested 
that  States  should  not  be  able  to  apply 
additional  nursing  home  requirements 
without  appropriate  Federal  guidelines. 

Response:  Tne  statute  precludes 
Federal  action  to  require  DUR  for  drugs 
dispensed  by  nursing  facilities  meeting 
the  section  1927(g)(1)(D)  guidelines  but 
leaves  the  States  fi^e  to  issue  additional 
requirements.  The  interim  regulations 
that  we  issued  explain  the  DUR 
requirements  and  include  guidelines  for 
the  States  to  implement  the  DUR 
requirements. 

Comment:  Four  commenters 
suggested  that  HMOs  not  be  excluded 
from  the  DUR  requirements. 

Response:  The  exemption  of  drugs 
dispensed  by  HMOs  from  the  DUR 
requirements  is  in  the  statute  and  can 
only  be  changed  by  the  Congress.  We 
are  removing  the  HMO  exception 
provision  under  §  456.703(b).  because 
this  is  a  technically  incorrect  location, 
and  adding  a  paragraph  (c)(2)  under 
§  456.703  which  specifies  the  exemption 
for  HMOs. 

Comment:  One  commenter  suggested 
that  the  nursing  faciUty  exception  to  the 
DUR  requirement  be  mandatory,  rather 
than  making  the  exception  optional. 

Response:  The  Act  precludes  the 
Federal  Government  from  requiring 
States  to  perform  additional  drug  use 
reviews  with  respect  to  drugs  dispensed 
to  residents  of  nursing  facilities  in 
compliance  with  the  drug  regimen 
review  requirements  specified  at  section 
1919  of  the  Act.  as  set  forth  in  §  483.60. 
States  may  nonetheless  impose  DUR 
requirements  on  nursing  facilities  (see 
§456. 703(b)) 

C.  Exemptions  for  Certain  Covered 
Outpatient  Drugs  Dispensed  by 
Hospitals 

Section  456.703(c)  of  the  interim  final 
regulations  specifies  that  a  State  plan 
must  provide  that  covered  outpatient 
drugs  dispensed  by  hospitals  using  a 
formulary  system  and  billing  Medicaid 
no  more  than  the  hospital's  purchasing 
cost  are  not  subject  to  the  DUR 
requirements. 

Comment:  One  commenter  suggested 
that  a  hospital  pharmacy  that  is  separate 
from  the  inpatient  pharmacy  should  be 
subject  to  the  DUR  requirements  as  are 
other  retail  pharmacies. 

Response:  Section  1927())  of  the  Act 
applies  the  exemption  to  outpatient 
covered  drugs  dispensed  by  hospitals 


uiider  certain  specified  conditions. 
Pharmacies  located  on  the  hospital 
premises  that  are  separate  in  terms  of 
ownership  and  fill  only  outpatient 
prescriptions  are  not  entitled  to  the 
f^xemption. 

Comment:  Two  commenters  suggested 
that  outpatient  prescription  drugs 
dispensed  by  hospital  pharmacies 
should  not  be  r.xempt  from  the  DUR 
rt'ouirements. 

Response:  Pharmacies  that  operate  as 
part  of  a  hospital  and  also  fill  outpatient 
prescriptions  are,  by  statute,  entitled  to 
the  exemption.  We  have  amended 
§  456.703(c)(1)  to  indicate  that  hospitals 
which  apply  for  the  exemption  must 
provide  the  State  agency  with  an 
assurance  that  they  qualify  for  the 
exemption  by  meeting  the  requirements 
at  section  1927(j)(2). 

Comment:  One  commenter  suggested 
the  need  for  clarification  of  §  456.703(c) 
by  defining  "hospital's  purchasing  cost" 
and  "formulary  system". 

Response:  The  statute  permits  States, 
if  they  wish,  to  define  the  terms 
■formulary  system"  and  "hospital's 
purchasing  cost".  We  do  not  Iwdieve  that 
it  is  necessary  to  do  so  in  the 
regulations. 

D.  Predetennined  Standards 

Section  456.703(d)  of  the  interim  final 
regulations  specifies  that  the  DUR 
program  must  assess  drug  use 
information  against  predetermined 
standards  as  provided  for  in  section 
1927(g)(l)(B)of  the  Act.  Sections 
456.703  (e)(1)  through  (e)(4)  specify  the 
sources  of  predetermined  standards. 
Section  456.703(f)  lists  eight  specific 
requirements  that  predetermined 
standards  must  meet,  including  the 
requirement  that  the  source  material  for 
development  of  the  standards  must  be 
consistent  with  peer-reviewed  medical 
literature  Section  456.703(g)  requires 
that  predetermined  standards  be 
available  to  the  public,  and  that 
pharmacists  and  physicians  must  be 
informed  of  their  existence  and  how 
they  may  obtain  copies. 

Comment:  One  commenter  requested 
clarification  of  the  distinction  between 
criteria  and  standards. 

flesponse;  Section  1927lg){lj(B) 
indicates  that  the  DUR  program  is  to 
assess  drug  use,  based  on  predetermined 
standards  that  are  consistent  with  three 
compendia  and  the  peer-reviewed 
medical  literature.  The  compendia  and 
the  peer-reviewed  literature  are  source 
materials  for  criteria,  but  additional 
work  is  necessary  to  resolve  differences 
of  opinion  in  source  material  and  to 
consider  the  input  of  professional 
experts.  "Criteria",  as  defined  in  §466.1 
and  cross-referenced  in  §  456.702,  are 


the  predetennined  elements  of  health 
care,  developed  by  health  professionals 
relying  on  professional  expertise,  prior 
experience,  and  the  professional 
literature,  with  which  aspects  of  the 
quality,  medical  necessity,  and 
appropriateness  of  a  health  care  service 
may  be  compared.  "Standards",  as 
defined  in  §466.1,  are  professionally 
developed  expressions  of  the  range  of 
acceptable  variation  fixim  a  norm  or 
criterion,  which  may  be  developed  by 
the  States.  If,  for  example,  a  criterion  for 
the  use  of  H2  receptor  antagonists 
indicates  that  acute  therapy  should  not 
exceed  62  days,  a  standard  might 
indicate  that  acute  therapy  of  up  to  67 
days  would  not  warrant  consideration  of 
intervention.  Although  section 
1927(g)(1)(B)  of  the  Act  does  not  define 
predetermined  standards,  we  believe 
that  the  definitions  of  criteria  and 
standards  at  §  466.1  provide  an  adequate 
base  to  interpret  the  meaning  of 
predetermined  standards. 

Comment:  One  commenter  suggested 
that  §  456.703(e)(3)  should  delete 
specific  examples  of  independent 
organizations  from  which 
predetermined  standards  may  be 
obtained  to  broaden  the  sources  of 
independent  standards.  This  comment 
also  indicated  a  typographical  error  in 
paragraph  references  at  §  456.703(e)(4). 
Response:  We  need  to  specify  certain 
organizations  in  the  regulations  to 
indicate  that  criteria  should  be 
developed  by  organizations  which  have 
no  vested  interest  in  the  sale  of  drugs 
covered  by  the  criteria.  Organizations 
with  a  vested  interest  would  have  an 
opportunity  to  provide  input  during  the 
DUR  board  approval  process.  Therefore, 
we  have  retained  the  specific 
organization  names. 

We  have  corrected  §  456.703(e)(4)  to 
refer  to  paragraphs  (e)(1)  through  (e)(4) 
rather  than  (fl(l)  through  (0(4). 

Comment:  One  commenter  suggested 
the  inclusion  of  additional  sources  of 
predetermined  standards,  including 
relevant  guidelines  fix)m  professional 
groups,  experience  of  practitioners  with 
expertise  in  drug  therapy,  Lnformation 
from  pharmaceutical  manufacturers, 
and  data  as  well  as  experience  from  the 
DUR  program. 

Response:  The  statute  provides  that 
criteria  developers  are  to  place  primary 
reliance  on  compendia  and  peer- 
reviewed  literature.  They  may  rely  on 
other  source  materials  to  supplement 
what  is  in  the  compendia  and  the  peer- 
reviewed  literature.  In  the  event  of 
conflicts  between  primary  materials  and 
supplementary  information,  such  as 
professional  experience,  if  the 
professional  consensus  process  (as 
specified  in  §  456.703(f)(2))  is  unable  to 


resolve  the  conflict,  the  supplementary 
information  must  not  be  reUed  on  by  the 
criteria  developer. 

Comment:  One  commenter  suggested 
an  amendment  to  require  Food  and  Drug 
Administration  (FDA)  labeling  as  the 
primar>'  source  of  DUR  criteria. 

Response:  The  statute  is  specific 
regarding  the  primary  sources  for 
predetennined  standards.  FDA  Ialx;ling 
is  not  included  as  a  primary  source. 

Comment:  Five  commenters  request!^ 
clarification  of  §456.703(0(2)  regarding 
the  consensus  process  and  what  to  do  if 
consensus  cannot  be  reached.  Several 
commenters  suggested  resolving 
disagreements  with  additional  input 
from  professional  or  medical 
organizations  or  other  outside  sources. 
Others  indicated  that  if  consensus  is  not 
reachable  because  of  insufficient  data  or 
lack  of  sufficient  knowledge  of 
therapeutic  outcomes,  it  would  lie 
satisfactory  to  have  no  criteria  or  to  have 
more  than  one  standard.  One  of  these 
commenters  recommended  taking  into 
account  community  practice  standards 
in  seeking  consensus.  One  commenter 
suggested  that  the  DUR  board  have  final 
authority  in  the  case  of  disagreements. 

Response:  We  have  amended 
§456.703(fl(2)  to  specify  that  consensus 
process  means  that  the  criteria 
develojjers  should  rely  on  professional 
experts  in  drug  therapy  to  consider 
differences  in  criteria  source  materials 
and  come  to  agreement  on  how 
differences  should  be  resolved.  It  is 
expected  that  the  differences  would  be 
resolved  before  a  criterion  was 
submitted  to  the  DUR  board  for 
approval.  The  DUR  board  must  know 
the  sources,  decision  guidelines  used  in 
developing  criteria,  and  any  other 
information  necessary  to  evaluate 
criteria. 

Comment:  One  commenter  suggc^sted 
a  revision  of  §  456.703(0(5)  to  consider 
patient  as  well  as  provider  outhers  in 
idcntify'ing  problems  and  to  consider 
both  dispensing  and  consumption 
practices.  In  addition,  the  commenter 
sugj^ested  that  standards  may  be 
considered  in  deciding  if  in-depth 
review  is  needed  to  determine  whether 
to  intervene,  once  potential  therapeuti* 
problems  have  been  identified  through 
the  use  of  clinical  criteria. 

Response:  We  agree  and  have  revise*! 
§  456.703(0(5)  to  consider  recipients' 
consumption  practices. 

Comment:  One  commenter  sugg«jste«l 
that  §456.703(0(6)  should  be  clarified  to 
indicate  that  testing  against  claims  data 
should  be  to  test  the  accuracy  and 
ability  of  criteria  to  detect  significant 
problems  without  undue  levels  of  false 
positives. 


48ni4       ! 
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Response:  We  have  amended 
§  456.703(0(6)  to  specify  that  criteria  be 
tested  against  claims  data  prior  to 
adoption  by  the  developer  in  order  to 
validate  the  level  of  possibly  significant 
therapeutic  problems  without  undue 
levels  of  false  positives. 

Comment:  Twro  commenters  suggested 
that  criteria  for  predetermined  standards 
should  be  modified  to  conform  to  State 
standards  of  practice.  Four  commenters 
were  concerned  with  the  process  used 
to  modify  criteria.  One  commenter 
suggested  that  the  State  should  be 
required  to  establish  a  process  for 
review  and  modification  of  criteria 
which  provides  a  mechanism  to  get 
input  from  providers.  One  commenter 
suggested  an  annual  period  for  receipt 
of  petitions  for  modification  of  criteria. 
Another  commenter  suggested  that  the 
DUR  board  issue  public  notice  when  it 
considers  changing  criteria.  Another 
commenter  suggested  that  there  is  a  risk 
of  bogging  down  the  process  by 
establishing  procedures. 

Hesponse.  The  State  may  require  DUR 
Boards  to  specify  the  procedures 
suggested  by  the  commenters.  The  DUR 
board  would  then  establish  the 
mechanisms  to  obtain  input,  where 
appropriate,  from  providers,  the  public, 
and  other  interested  parties  concerning 
modification  of  the  criteria  or  the 
approval  of  the  criteria.  To  avoid  the 
possibility  that  these  procedures  might 
impede  the  efficient  operation  of  the 
DUR  program,  the  State  may  use 
informal  mechanisms  that  it  deems 
appropriate.  There  is  no  Federal 
requirement  for  the  use  of  notice  and 
comment  procedures  during  the  criteria 
development  process. 

Comment:  Two  commenters  suggested 
that  standards  be  accessible  during 
development,  and  public  comment 
should  be  obtained  during  criteria 
development.  Two  commenters 
suggested  that  it  is  unnecessarily 
burdensome  to  have  to  fiimish 
providers  with  criteria.  One  of  these 
commenters  suggested  providing  only  a 
general  description,  not  the  complete 
criteria.  One  commenter  suggested 
giving  criteria  to  providers  and  allowing 
reasonable  time  for  compliance. 

Response:  We  believe  that  making 
criteria  and  standards  accessible  for 
public  comment  during  the 
development  period  would  impede  the 
development  process.  Section 
456.703(g)  does  not  require  distribution 
of  the  criteria  to  the  public  or  to 
providers;  nor  does  it  require  that  the 
State  distribute  the  predetermined 
standards  to  the  public.  The  regulations, 
however,  do  require  that  predetermined 
standards  must  be  made  available  to  the 
public  after  they  are  adopted  by  the 


State.  They  also  require  that  physicians 
and  pharmacists  be  informed  of  what 
predetermined  standards  have  been 
adopted  and  how  they  can  obtain 
copies. 

Comment:  One  commenter  suggested 
that  criteria  should  consider  the  needs 
of  the  geriatric  population.  Another 
commenter  suggested  that  peer 
reviewers,  not  criteria  and  standards, 
determine  what  is  necessary  and 
appropriate.  One  commenter  suggested 
that  professional  prerogatives,  to  allow 
for  individualized  therapy,  be  linked  to 
the  use  of  criteria  and  standards. 

Response:  To  the  extent  that  the  peer- 
reviewed  medical  literature  and  the 
three  compendia  specified  in  the  statute 
reflect  the  results  of  the  testing  of  drugs 
on  elderly  subjects,  the  needs  of  the 
geriatric  population  will  be  taken  into 
consideration.  Criteria  and  standards 
involve  peer  reviewers  in  the 
development  and  approval  process. 
Also,  standards  provide  a  basis  for  State 
DUR  boards  to  decide  the  degree  of 
variation  from  a  criterion  which  is 
acceptable  to  allow  for  such  things  as 
individualized  therapy.  In  most 
instances  where  retrospective  drug  use 
review  is  conducted,  peer  reviewers 
evaluate  the  results  of  the  screening 
process  to  decide  which  types  of 
interventions  should  be  applied  to 
particular  situations. 

Comment:  One  commenter  suggested 
that  the  description  of  "peer-reviewed" 
medical  literature  in  §  456.703(f)(1)  be 
revised  to  indicate  that  original 
manuscripts  are  "accepted"  for 
publication  rather  than  "rejected". 

Response:  We  agree  that  if  a 
manuscript  was  rejected,  it  would  mean 
that  the  manuscript  had  not  become 
peer-reviewed  literature.  We  have 
deleted  the  words  "rejected  or"  from  the 
description  of  peer-reviewed  medical 
hterature. 

Comment:  One  commenter  suggested 
that  the  §  456.703(f)(1)  provision  on 
"peer-reviewed"  medical  literature 
should  address  conflicts  between  such 
literature  and  compendia. 

Response:  We  realize  that  there  will 
be  conflict  between  pwer-reviewed 
medical  literature  and  compendia. 
However,  the  resolution  of  any  such 
conflict  will  occur  in  the  consensus 
process  described  in  §  456.703(f)(2). 

£  Confidentiality 

Section  456.703(h)  of  the  interim  final 
regulations  requires  States  to  establisR 
policies  concerning  the  confidentiality 
of  patient-related  data  consistent  with 
Federal  confidentiality  requirements  at 
part  431.  subpart  F  of  the  Medicaid 
regulations.  State  Pharmacy  Practice 
Acts,  and  guidelines  adopted  by  the 


State  Board  of  Pharmacy  or  other 
relevant  Ucensing  authority. 

Comment  Six  commenters  suggested 
that  §  456.703(h)  should  be  more 
detailed  and  should  require  that  States 
provide  pharmacies  with  detailed 
information  on  how  to  comply  with 
confidentiality  requirements.  The 
commenters  suggested  that  the  section 
include  guidelines  on  protection  of 
patient  confidentiality  in  the  electronic 
claims  environment  and  physician-to- 
pharmacist  confidentiality;  and  specify 
that  confidentiality  requirements  which 
apply  to  medical  records  also  apply  to 
patient  profiles  maintained  by 
pharmacists. 

Response:  We  believe  that  the  Federal 
confidentiality  requirements  in  the 
regulations  at  part  431.  subpart  F.  the 
State  requirements  contained  in 
Pharmacy  Practice  Acts,  and  the 
poUcies  developeiby  State  bodies 
which  regulate  the  practices  of  medicine 
and  pharmacy  should  be  sufficient  to 
protect  the  confidentiality  of  patient- 
related  data  and  at  the  same  time  allow 
providers  access  to  data  to  make 
informed  judgments  necessary  to 
effectively  conduct  DUR.  With  regard  to 
the  problem  of  maintaining 
confidentiality  in  an  electronic 
environment,  the  Workshop  on 
Electronic  Data  Interchange  (WEDl)  is 
studying  these  issues  but  has  not  yet 
developed  policy  recommendations.  In 
the  interim,  since  use  of  the  electronic 
drug  claims  processing  systems  may 
present  unique  confidentiality 
problems,  particularly  with  prospective 
DUR,  States  may  wish  to  establish 
policies  to  address  these  problems. 

Comment:  One  commenter  indicated 
that,  as  important  as  confidentiality  is, 
it  should  not  be  allowed  to  be  used  to 
restrict  phannacist  access  to  relevant 
data  needed  to  permit  accurate 
assessment  of  patient  needs  so  tlie 
pharmacist  can  make  informed 
medication-related  judgments. 

Response:  Section  456.703(h)  of  the 
regulations  requires  States  to  establish 
policies  concerning  the  confidentially  of 
patient-related  data  which  is  consistent 
with  Federal  confidentiality 
requirements  and  State  Pharmacy 
Practice  Acts  and  State  Pharmacy  Board 
guidelines.  We  believe  that  this  can  be 
accomplished  in  a  manner  which  both 
protects  patient  confidentiality  and 
allows  for  access  to  data  needed  to 
efficiently  administer  the  Medicaid  DUR 
program. 

Comment:  One  commenter  asked  how 
HCFA  will  ensure  that  patient 
confidentiality  rules  are  adequate  and 
how  HCFA  will  monitor  compliance 
with  them. 


Response:  Since  States  are  primarily 
responsible  for  regulating  pharmacy  and 
medical  practice,  they  must  determine 
the  adequacy  of  confidentiality  rules 
and  ensure  compliance  with  them. 
HCFA  will  monitor  compliance  writh  the 
confidentiality  requirements  through  its 
review  process  conducted  by  regional 
offices  and  through  review  of  the  DUR 
annual  reports  required  by  §456.712. 

Comment:  Two  commenters  requested 
an  explanation  of  why  Federal 
confidentiality  requirements  do  not 
apply  to  patient  profile  requirements  at 
§  456.705(d). 

Response:  The  Federal  Privacy  Act 
requirements  do  not  apply  where  the 
Federal  Government  does  not  control 
the  records  in  question. 

F.  Prospective  DUR 

Section  456.705(a)  of  the  interim  final 
regulations  requires  review  of  drug 
therapy  before  each  prescription  is  filled 
or  delivered  to  a  recipient.  This  review. 
as  described  in  §  456.705(b)(1)  through 
(7),  is  done  at  the  point  of  sale,  based 
on  predetermined  standards,  before  a 
prescription  is  filled  or  delivered  to  the 
recipient  or  the  recipient's  caregiver. 
Reviews  are  to  detect  drug-disease 
contraindications,  therapeutic 
duplication,  adverse  drug-dnig 
interaction,  incorrect  drug  dosage  or 
duration  of  therapy,  drug-allergy 
interactions,  and  clinical  abuse  and/or 
misuse.  Counseling  and  maintenance  of 
patient  profiles  by  the  pharmacist  are 
required  by  §§  456.705(c)  and  (d). 

Comment:  One  commenter  suggested 
that  the  word  "prescription"  be  changed 
to  "dnig"  in  the  description  of  drug- 
disease  contraindications  because 
contraindications  can  also  occur  with 
over-the-counter  drugs.  The  commenter 
also  suggested  that  the  term  "clinically 
significant"  be  used  to  describe  adverse 
medical  effect.  This  latter  terminology 
would  ensure  that  only  significant 
events  would  be  reviewed  and  these 
regulations  would  not  identify  all 
adverse  effects  as  contraindications. 

Response:  We  have  revised 
<;  456.705(b)(2)(i)  to  incorporate  the 
commenter's  suggestions. 

Comment:  Two  commenters  suggested 
that  the  definition  of  "adverse  drug-dnig 
interaction"  include  the  phrase 
"clinically  significant"  to  describe 
"adverse  medical  effect".  Again,  this 
would  ensure  that  only  significant 
effects  would  meet  this  definition,  since 
all  adverse  effects  need  to  be  reviewed. 

Response:  We  have  revised 
§  456.705(b)(3)  to  incorporate  the 
commenters*  suggestion.  We  have  made 
a  conforming  change  to  §  456.703(f)(5). 

Comment:  One  commenter  suggested 
that  the  definition  of  "adverse  dnig-drug 


interaction"  should  prohibit 
substitution  of  the  FDA  orange  book  "B" 
rated  drugs. 

Response:  It  is  not  HCFA's 
responsibility  to  require  generic 
substitution  of  the  FDA  orange  book  "B" 
rated  drugs.  State  laws  regarding 
product  selection  will  determine  the 
requirements  regarding  generic 
substitution. 

Comment:  One  commenter  suggested 
an  error  in  the  definition  of  "incorrect 
drug  dosage"  at  §  456  705(b)(4)  as  a 
potential  drug  therapy  problem  tv^ie 
that  must  be  included  in  the  screening 
in  point-of-sale  or  point-of-distribution 
reviews.  The  commenter  pointed  out 
that  the  reference  to  "daily  dosage 
range"  should  be  "daily  dosage"  as  the 
term  "range"  applies  to  the  standard 
and  is  not  a  part  of  the  definition.  A 
second  commenter  suggested  that  the 
correct  "duration"  of  drug  treatment 
was  hard  to  assess  as  a  potential  drug 
therapy  problem  type  under 
§  456.705(b)(5). 

Response:  We  have  deleted  the 
references  to  "range"  in  §  456.705(b)(4), 
since  we  believe  that  the  term  is 
redundant.  We  agree  with  the 
commenter  that  duration,  in  some 
instances,  may  be  difficult  to  assess. 
However,  ranges  provided  in  the 
predetermined  standards  would  allow 
for  some  variance  in  individual  cases. 

Comment:  One  commenter  suggested 
(hat  the  definition  of  "drug-allergy 
interactions"  include  a  statement  that 
such  problems  can  only  be  identified 
based  upon  history  obtained  from  the 
patient  or  the  physician. 

Response:  We  agree  that  information 
regarding  drug-  allergy  problems  may  be 
only  available  through  contact  with  the 
physician  or  the  patient.  However,  su«ih 
a  statement  is  not  a  proper  part  of  the 
definition. 

Comment:  One  commenter  suggested 
that  the  prosjjective  DUR  screening 
elements  definitions  should  be 
consistent  with  definitions  developed 
by  the  National  Council  for  Prescription 
Drug  Programs  (NCPDP). 

Response:  We  did  review  the 
definitions  of  prospective  DUR, 
retrospective  DUR,  and  concurrent  DUR 
developed  and  recommended  by  the 
NCPDP  in  developing  the  interim  final 
regulations.  Section  456.705  describes 
prospective  DUR  in  detail  and  §456.709 
describes  retrospective  DUR  in  detail. 
We  see  no  reason  to  define  these  terras 
in  §  456.703.  Because  the  statute  does 
not  refer  to  concturent  DUR,  we  have  no 
reason  to  include  this  term  in  the 
regulation. 

Comment:  Four  commenters  were 
concerned  about  performing  prospective 
DUR  in  an  on-line  electronic  dnig 


claims  management  environment.  Two 
commenters  suggested  not 
implementing  prospective  DUR  in  an 
on-line  ECM  environment  until 
demonstration  projects  required  by  the 
statute  have  been  completed.  Another 
commenter  suggested  a  comparison  of 
ECM-based  DUR  and  pharmacy  on-site 
DUR  and  the  implementation  of  the 
most  effective  approach.  One 
commenter  warned  against  making 
prospective  DUR  too  automated  because 
the  pharmacist  is  essential  as  a  problem 
solver.  One  commenter  suggested  that 
detailed  prospective  DUR  rules  are 
unnecessary  because  prospective  DUR 
can  be  performed  based  on  the 
pharmacist's  professional  judgment 
manually,  or  electronically,  or  a 
combination  of  the  two. 

Response:  Establishing  electronic 
drug  claims  management  systems  and 
including  prospective  DUR  as  part  of 
such  systems  are  options  available  to 
the  States;  they  are  not  required. 
Therefore,  prospective  DUR  can  be  dont 
electronically  or  on  site  by  each 
pharmacy.  The  purpose  of  the 
demonstration  project  required  by 
Congress  at  section  4401(c)(1)(d)  of 
OBRA  '90  is  to  determine  the  relative 
effectiveness  of  the  ECM-based 
prospective  DUR  versus  the  on-site 
pharmacy  prospective  DUR,  and  thus 
assure  implementation  of  ECD-based 
DUR.  We  recognize  that,  even  with 
automation,  prosi>ective  DUR  cannot  be 
done  without  the  pharmacist  because 
his  or  her  professional  judgment 
determines  whether  and  how  to  respond 
to  an  automated  alert  of  a  potential 
problem. 

Comment:  One  commenter  suggested 
that  if  electronic  prospective  DUR  is 
implemented,  a  professional  oversight 
committee  should  work  to  keep  focus  on 
serious  problems  and  to  avoid  false 
positives. 

Response:  We  agree  that  if  an 
electronic  prospective  DUR  is 
implemented,  a  professional  oversight 
committee  is  needed  to  ensure  that 
prospective  DUR  is  focused  on  serious 
problems  and  avoids  false  positives.  We 
believe  that  the  State  DUR  board  would 
be  the  appropriate  entity  to  provide 
such  oversight. 

Comment:  One  commenter  suggestinl 
that  in  the  course  of  the  prospective 
DUR.  prescriptions  should  not  be 
changed  or  denied  without  the 
physician's  knowledge. 

Response:  Except  for  the  quantity 
dispensed.  State  law  prohibits  changing 
a  prescription.  It  would  be  appropriate 
for  the  pharmacist  to  notify  the 
physician  if  the  prescription  is  not  filled 
for  therapeutic  reasons.  Establishing 
niles  requiring  such  notification  is  in 
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the  province  of  State  boards  of 
pharmacy  and  could  be  included  in  the 
State  Pharmacy  Practice  Acts.  In  the 
absence  of  such  rules,  the  State 
Medicaid  agency  could,  where 
appropriate,  establish  them. 

Comment:  One  commenter  suggested 
that  we  define  a  prescription. 

Response:  The  definition  of  a- 
prescription  is  included  in  the  State 
Pharmacy  Practice  Acts. 

Comment:  One  commenter  suggested 
that  approval  of  State  plans  for  DUR 
should  be  contingent  on  the  State 
providing  adequate  financial  incentives 
for  pharmacist  interventions. 

Response:  There  is  no  prohibition  in 
the  statute  or  the  regulations  against  the 
State  providing  financial  incentives  for 
pharmacist  interventions.  The  State  is 
free  to  include,  in  its  reimbursement  for 
the  cost  of  filling  a  prescription, 
consistent  with  the  requirements  of 
section  1902(a)(30KA)  of  the  Act  with 
regard  to  efficiency,  economy  and 
quality  of  care,  amounts  to  compensate 
for  DUR  services. 

Comment:  One  commenter  suggested 
that  instructions  for  compliance  with 
prospective  DUR  should  go  to  the 
pharmacist,  not  the  pharmacy. 

Response:  We  believe  that  the 
instructions  for  compliance  with 
prospective  DUR  should  be  directed  to 
the  pharmacies  since  they  are  the 
Medicaid  providers.  It  would  be  more 
burdensome  to  furnish  this  information 
to  pharmacists  in  part  because  changes 
in  the  pharmacy  staff  occur  more 
frequently  than  do  changes  in  the  status 
cf  pharmacies.  The  owners  or  managers 
of  pharmacies,  as  Medicaid  providers, 
are  responsible  for  furnishing  their  staff 
with  information  pertaining  to  DUR. 

Comment  One  commenter  suggested 
that  pharmacists  should  not  be  required 
to  take  medical  histories. 

Response:  Nothing  in  the  statute  or 
the  regulations  requires  pharmacists  to 
take  medical  histories.  Pharmacists 
must  make  a  reasonable  effort  to 
maintain  patient  profiles  and  may. 
based  on  their  professional  judgment 
seek  patient  specific  information  for 
those  profiles. 

Comment:  Seven  commenters  pointed 
out  the  importance  of  diagnosis 
information  and  the  difficulty  of 
conducting  pri  ■•  DUR  screening 

to  identify  dm^  >•  and  drug- 

allergy  screening  without  patient- 
specific  information.  One  commenter 
suggested  that  inaccurate  diagnosis 
information  would  generate  needless 
communication  between  physicians  and 
pharmacists. 

Response:  We  agree  that  it  is  difficult 
to  screen  for  drug-disease 
contraindications  and  drug-allergy 


interactions  without  access  to  patient- 
specific  information.  Clearly,  access  to 
such  information  improves  the  ability  to 
conduct  prospective  DUR.  and  obtaining 
accurate  information  is  a  difficult 
technical  problem.  There  is  also  the 
question  of  the  relationship  of  the 
diagnosis  to  the  use  of  the  prescription, 
for  example,  the  diagnosis  may  be 
cancer  and  the  prescription  may  be  for 
pain.  Given  these  difficulties,  problems 
associated  with  access  to  patient- 
specific  information  can  best  be 
resolved  by  pharmacists  cultivating 
relationships  with  physicians  so  that  it 
becomes  possible  for  the  pharmacist  to 
seek  patient-specific  information  about 
diagnosis,  allergies,  and  other  matters 
when,  in  his  professional  judgment,  it  is 
appropriate  for  counseling. 

Co;nmpnf  One  commenter  suggested 
that  HCFA  require  physicians  to  submit 
diagnosis  information,  while  another 
suggested  that  physicians  not  be 
required  to  provide  diagnosis 
information.  Other  commenters  pointed 
to  the  difficulty  of  getting  diagnosis 
information  from  providers. 

Response:  Since  States  regulate  the 
practice  of  medicine,  placing  diagnosis 
information  on  prescriptions  is  a  matter 
for  States  to  decide. 

G.  Counseling 

Section  456.705(c)  of  the  interim  final 
regulations  provides  that  applicable 
State  law,  or  other  method  satisfactory 
to  the  State,  must  establish  standards  for 
counseling  of  the  recipient  or  the 
recipient's  caregiver.  The  State  must 
provide  phcumacies  with  detailed 
information  as  to  what  they  must  do  to 
comply  with  prospective  DUR 
requirements,  including  guidelines  on 
counseling,  profiling,  and 
documentation  of  prospective  DUR 
activities  by  the  pharmacists.  The  State 
law,  or  other  method  satisfactory  to  the 
State,  must  specify  how  counseling 
requirements  apply  to  mail  order 
pharmacies. 

The  standards  must  specify  whether 
the  pharmacist  or  an  ancillary  person 
may  make  Die  offer  to  counsel;  must 
specify  what  documentation  must  be 
maintained  on  refusals  of  counsel;  and 
must  include  in  the  counseling  those 
matters  considered  significant  by  the 
pharmacist.  The  standards  need  not 
require  a  pharmacist  to  provide 
consultation  when  a  recipient  or 
recipients  caregiver  refuses  such 
consultation. 

Comment  Five  commenters 
addressed  the  physician-pharmacist 
relationship  concerning  the  provision  of 
counseling  services.  One  commenter 
stated  that  counseling  that  involves  the 
pharmacist  contacting  the  physician 


would  create  a  hassle  factor  for  the 
physician.  Four  commenters  suggested 
the  expansion  oi  §  456.705(c)  to  include 
specific  statements  regarding  the 
physician-pharmacist  relationship:  the 
physician  should  be  able  to  direct  the 
pharmacist  to  include  or  exclude 
specific  topics  for  specific  patients;  the 
pharmacist  should  notify  the  physician 
if  the  patient  refuses  the  prescription 
after  counseling.  In  addition,  if  the 
pharmacist  identifies  a  significant  risk 
of  an  adverse  medical  result,  he  or  she 
should  consult  the  physician  prior  to 
counseling.  The  commenters  indicated 
concern  that  inappropriate  counseling 
would  result  without  the  addition  of 
these  requirements. 

Response:  The  individual  State  has 
the  responsibility  of  establishing 
standards  of  counseling  for  the 
pharmacist.  Some  States  may  want  to 
incorporate  requirements  regarding 
physician-pharmacist  interaction  in 
their  standard;  others  may  not.  We 
believe  these  interactions  will  occur  in 
the  normal  day-to-day  relationships 
between  physicians  and  pharmacists.  In 
any  event.  States  should  be  given  the 
flexibility  of  either  including,  or  not 
including,  the  suggested  requirements. 

Comment:  Seven  commenters 
suggested  that  mail  order  pharmacies 
should  be  treated  the  same  as  all  other 
pharmacies.  CounseUng  requirements 
should  apply  equally  to  all  pharmacy 
providers  of  outpatient  drugs. 

Response:  We  concur  and  have 
removed  the  statement  concerning  mail 
order  pharmacies  from  §  456.705(c). 
Since  delivery  of  a  prescription  to  a 
person  at  home  by  a  pharmacy  and  mail 
order  prescriptions  raise  the  same  issues 
about  how  to  offer  and  provide 
counseling,  we  have  amended 
§  456.705(c)  to  require  State  counseling 
standards  to  address  this  issue. 

Comment:  Three  commenters 
suggested  that  the  regulations  specify 
whether  the  offer  to  provide  counseling 
is  required  for  new  prescriptions  only, 
both  new  and  refill  prescriptions,  or 
whether  the  decision  to  make  the  offer 
should  be  left  to  the  professional 
judgment  of  the  pharmacist.  One 
commenter  suggested  limiting  the  offer 
to  new  prescriptions;  one  commenter 
suggested  that  it  apply  to  both  new  and 
refill  prescriptions;  and  the  third 
commenter  suggested  leaving  the 
decision  to  the  professional  judgment  of 
the  pharmacist.  Six  commenters 
suggested  that  the  regulations  specify 
the  role  of  ancillary  personnel  in 
making  the  offer  to  counsel  to  the 
patient  or  the  patient's  representative. 
The  commenters  indicated  that 
pharmacists  may  have  ancillary 
personnel  make  the  offer  of  counseling 
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on  their  behalf,  but  the  pharmacists 
must  personally  conduct  counseling  if 
the  offer  is  accepted. 

Response:  Since  the  statute  requires 
*"ach  State  to  establish  standards  for 
counseling,  these  State  standards  rather 
than  Federal  regulations  must,  at  a 
minimum,  address  the  following  issues: 

•  Whether  the  offer  to  counsel  is 
required  for  new  prescriptions  only,  or 
hoth  new  and  refill  prescriptions; 

•  Whether  only  pharmacists  must 
make  the  offer  to  counsel  or  whether 
auxiliary  personnel  are  authorized  to 
make  the  offer; 

•  Whether  only  a  patient's  refusal  of 
the  offer  to  counsel  must  be 
documented  or  whether  documentation 
of  all  offers  is  required; 

•  Whether  documentation  of 
counseling  is  required;  and 

•  How  counseling  is  to  be  addressed 
in  situations  where  the  patient's 
representative  is  not  readily  available  to 
receive  a  counseling  offer  or  the 
counseling  itself. 

We  have  amended  §  456.705(c)  to 
specify  thai  State  counseling  standards 
must  address  these  issues. 

Comment:  Seven  commenters 
discussed  the  method  of  documenting  a 
patient's  refusal  of  the  offer  to  provide 
counsel.  Six  commenters  suggested  that 
pharmacists  be  given  the  maximum 
flexibility  in  the  method  of 
documenting  a  patient's  refusal  of  the 
offer  to  provide  counsel.  One  of  the  six 
commenters  suggested  that 
documentation  should  not  be 
mandator}'.  The  seventh  commenter 
suggested  that  a  recipient  should  be  able 
to  sign  a  blanket  refusal  for  all 
prescriptions. 

Response:  Again,  we  leave  to  the 
States  decisions  regarding 
documentation  of  offers  to  counsel. 

Comment:  Five  commenters 
addressed  documentation  of  counseling 
in  general,  although  such 
documentation  was  not  discussed  in  the 
interim  final  regulation.  Two 
commenters  suggested  that  guidelines 
on  documentation  be  included  and 
three  commenters  suggested  that 
documentation  standards  should  be 
general  and  not  specific 

Response:  The  statute  requires  the 
States  to  establish  standards  for 
counseling.  We  have  amended 
§  456.705(c)(1)  (formerly  the 
undesignated  introductory  paragraph  of 
§  456.705(c))  to  specify  the  subject 
matter  that  must  be  addressed  by  these 
standards. 

Comment:  Five  commenters  suggested 
that  §  456.705(c)(1)  specify  that  the 
content  of  counseling  should  be  left  to 
the  professional  prerogative  of  the 
pharmacist,  who  should  be  given  proper 


flexibility  in  selecting  how  patient 
counseling  should  be  administered  in 
each  circumstance.  One  commenter 
requested  that  the  control  of  the  content 
not  be  given  to  the  prescriber. 

Response:  Section  456.705(c)(3). 
formerly  §456. 705(c)(2),  clearly 
specifies  that  the  content  of  counseling 
is  subject  to  the  professional  judgment 
of  the  pharmacist.  Determining  how 
counseling  should  be  administered,  that 
is,  whether  counseling  must  be  oral  or 
to  what  extent  written  communication 
may  be  used,  depends  on  the  Slate 
standards  for  counseling. 

Comment:  Six  commenters  discussed 
making  an  oral  offer  to  counsel.  Two  of 
the  six  suggested  that,  in  all  instances, 
the  offer  must  be  oral.  Three  suggested 
that  a  wTitten  offer  should  be  used 
where  an  oral  offer  was  not  possible. 
The  sixth  commenter  advised  that 
written  material  alone  should  not  be 
substituted  for  the  oral  offer. 

Response:  We  believe  that  the  issue  of 
whether  the  offer  to  counsel  must  be 
oral,  and  the  extent  to  which  written 
material  may  be  substituted  for  an  oral 
offer  of  counseling,  are  matters  to  be 
addressed  by  State  standards  for 
counseling. 

Comment:  Six  commenters  suggested 
additional  requirements  for  offers  of 
counseling  when  the  patient  was  not 
available,  when  deliveries  were  made 
via  mail  service  or  offsite  deliveries 
outside  the  area  covered  by  the  local 
telephone  exchange.  They  suggested  use 
of  written  instructions  (offer  to  counsel) 
with  the  prescription  plus  a  toll-free 
telephone  number  for  the  patient  to  call 
if  there  were  any  questions. 

Response:  We  concur  and  have 
amended  §  456.705(c)(2)  to  require  mail 
order  pharmacies  to  provide  toll-free 
telephone  service  for  all  long  distance 
calls.  As  stated  in  the  regulation,  other 
pharmacies  whose  primary  patient 
population  is  accessible  through  a  local 
measured  or  toll-free  exchange  may  not 
be  required  to  offer  toll-free  service.  A 
State  agency's  counseling  stand.irds 
must  address  special  situations  where 
the  patient,  or  the  patient "s 
representative,  is  not  readily  available  to 
receive  the  offer  to  counsel  or  the  actual 
counseling,  for  example,  prescriptions 
delivered  offsite  or  through  the  mail. 

Comment:  Five  commenters 
addressed  the  provision  of  a  toll-free 
telephone  number  for  the  patient  to  use 
to  ask  questions  or  obtain  additional 
information  concerning  his  or  her 
prescription.  One  commenter  stated  that 
requiring  such  a  number  was  not 
practical.  One  commenter  requested 
more  information  regarding  toll-free 
numbers.  One  commenter  stated  "access 
to"  should  mean  that  every  patient  has 


the  opportunity  to  telephone  the 
pharmacist  without  cost  to  the  patient. 
The  fourth  commenter  stated  that 
managed  care  pharmacies  should 
provide  a  toll-free  telephone  counseling 
service.  A  fifth  commenter  also  stated 
that  pharmacies  should  provide  a  loll- 
free  number  on  the  prescription  label 
which  would,  in  part,  meet  the  'offer  to 
counsel  "  standard. 

Response:  As  stated  in  the  regulation, 
pharmacists  whose  primary  patient 
population  is  accessible  through  a  local 
measured  or  toll-free  exchange  may  not 
be  required  to  offer  toll-free  sen.  ice. 
States  are  free  to  further  define,  under 
the  counseling  standards,  the  term 
"primary  patient  population",  or 
otherwise  specify  imder  what 
circumstances  pharmacies  would  or 
would  not  be  required  to  provide  toll- 
free  telephone  service.  Otherwise, 
pharmacists  whose  primary  population 
is  not  accessible  as  indicated  above, 
would  be  required  to  provide  toll-free 
telephone  service. 

Comment:  Four  comme.nters 
suggested  that  counseling  requirements 
will  alarm,  confuse,  or  raise  fears  among 
recipients.  Two  commenters  indicated 
that  recipients  would  not  understand 
that  refusal  to  provide  medical  hislorv 
or  to  accept  counseling  would  not  affect 
their  eligibiHty  for  medical  serxices 
under  the  Medicaid  program. 

Response:  We  do  not  agree  thai 
counseling  would  alarm,  confuse,  or 
raise  fears  among  recipients.  0\erall. 
the  program  will  increase  the 
knowledge,  and  the  understanding  bv 
patients,  of  the  impact  of  drugs  on  their 
lives.  With  such  increased  knowledge, 
patients  can  better  participate  in  the 
administration  of  the  medical  care  that 
they  are  receiving.  Rather  than  alarm 
patients,  the  offer  to  counsel  and  the 
actual  counseling  can  be  used  to 
alleviate  their  fears  by  providing  an 
explanation  which  could  cover  not  onlv 
the  items  suggested  in  the  law  and 
regulations  but  also  the  impact  of  the 
counseling  prograin  on  the  individuals 
eligibility  for  medical  sen'ices  under  the 
Medicaid  program. 

Comment:  One  commenter  suggested 
that  the  regulations  be  amended  to 
acknowledge  what  many  States  had 
done  to  implement  model  patient 
counseling  legislation  that  established 
how  the  "offer  to  counsel"  is  made  to 
the  patient. 

Response:  We  do  not  believe  that  an 
acknowledgement  of  what  States  have 
done  thus  far  would  ser\e  any  purpose. 
It  would  not  be  feasible  to  include  a 
current  list  of  such  States  in  the 
regulations  since  the  list  would  be 
growing  constantly.  If  such  recognition 
is  provided  for  model  patient 
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counseling  legislation,  then  recognition 
•ihould  also  be  provided  to  States  that 
have  modeJ  retrospective  review 
programs,  prospective  programs,  and 
point-of-sale  ECM  systems.  HCFA 
intends  to  share  with  the  5>lates 
information  and  technology  that  various 
States  have  found  effective  for 
administering  DUR. 

Comment:  One  commentcr  suggested 
thai  the  regulation  distinguish  between 
the  "oflier  to  counsel"  and  the  act  of 
couns^hng  itself. 

lirsponse:  We  believe  that  §§456705 
(r)(l)  and  (c)(3)  already  distinguish 
tietween  the  offer  and  the  content  nf 
counseling. 

Comment  Two  commenters  suggested 
that  the  counseUng  requirements  are  an 
unwarranted  Federal  intrusion  and  may 
have  adverse  consequences  fur  the 
mentally  ilL  They  stated  that  absolute 
conHdentiaUty  must  be  maintained  and 
counsehng  must  be  done  in  a  discreet. 
supportive,  informative,  and  non- 
threatening  manner. 

Response:  We  agree  that  the 
protection  of  confidentiality  and  the 
sensitivity  with  which  counseling  is 
conducted  ars  critically  important 
Sinoe  the  States  and  pharmacists,  not 
the  Federal  Ccwemment.  are  responsible 
for  counseling,  we  do  not  believe  that  an 
unwarranted  Federal  intrusion  has 
occurred. 

Comment:  One  commenter  asked 
whether  the  $1  to  $2  cost  estimate  per 
prescription  for  counseling  services  was 
based  upon  the  pharmacist  or  the 
ancillary  personnel  making  the  offer  to 
counsel. 

Response:  This  estimate  was  based 
upon  the  pharmacist  making  the  offer  of 
counseling. 

Comment:  One  commenter  noted  that 
the  liming  of  the  issuance  of  the  rule 
placed  State*  and  pharmacies  at  a 
serious  disadvantage  as  it  permitted 
only  60  days  for  the  adoption  of 
counseling  staadards  through  legislation 
or  rt^ulatiun. 

Response:  We  agree  that  the 
timeframe  for  issuing  the  regulations 
was  unusually  short  and  placed  a 
burden  on  the  States.  However,  most 
States  have  successfully  established 
counseling  standards  to  comply  with 
the  regulations. 

H  Profiling 

Section  456.705(d)  of  the  interim  final 
regulations  requires  States,  in  the  case 
of  Medicaid  recipients,  to  require 
pharmacists  to  make  a  reasonable  effort 
to  obtain,  record,  and  maintain  patient 
profiles.  The  profiles,  at  a  minimum. 
must  contain  the  lollowlng  information: 
( 1 )  name,  address,  telephone  number, 
dale  of  birth  (or  agej,  and  gender  of  the 


patient  (2)  individual  history,  if 
significant  including  disease  state  or 
states,  known  drug  reactions,  and  a 
comprehensive  list  of  medications  and 
relevant  devices,  and  (3)  the 
pharmacist's  comments  relevant  to  the 
individuals  drug  therapy. 

Comment:  Two  commenters  suggested 
that  "individual  history"  rather  than 
"individual  medical  history"  should  be 
one  of  the  aunuuum  information  items 

fipspons*?.  We  agree  and  we  have 
changed  §456. 705(d)(2)  to  delete  the 
word  "medical".  The  term  "medjcal 
history"  is  not  appropriate,  as  "medical 
history"  includes  obtaming  specific 
information  regarding  laboratory  results, 
diagnosis,  and  other  medical  findings. 

Comment:  Three  commenters 
suggested  that  the  regulations  should 
include  a  statejnent  that  profile 
information  can  be  obtained  by  ancillary' 
personneL  but  the  pharmacist  must 
review  and  interpret  the  information 
obtained. 

Response:  We  believe  this  is  an 
individual  State  decision.  A  State  that 
decides  to  authorize  auxiliary  personnel 
to  obtain  profile  information  may 
include  such  authorization  and  the 
appropriate  requirements  for  the  use  of 
auxiliary  personnel  in  their  standards 
for  counseling. 

Comment  Three  commenters 
addressed  the  use  of  the  term 
"reasonable  effort"  for  obtaining  profile 
information  kt  §456. 705(d).  One 
comisenler  suggested  the  term  should 
be  further  defined  or  deleted.  One 
commenter  suggested  expansion  of  the 
term  to  state  that  'the  pharmacist  is 
responsible  for  ensuring  that  a 
reasonable  effort  is  made  to  obtain 
profile  iniormation.*'  The  third 
commenter  suggested  expandii>g  the 
statement  to  indicate  that  "reasonable 
effort"  should  not  include  additional 
burden  or  cost  to  the  pharmacist. 

Response:  We  have  decided  not  to 
define  leasooable  effort  in  the 
regulations  to  allow  States  flexibihty  in 
implementing  the  DUR  requirements. 
Slates  and  their  pharmacy  boards  may. 
or  may  not,  ciiooee  to  further  define 
"reasonable  effort  ". 

Comment:  One  commenter  stated  that 
§  456.70S(d)(2)  should  be  amended  to 
make  it  expltcit  that  the  profiling 
requirements  are  limited  to  recording 
information  concerning  drugs  and 
devices  dispensed  at  the  pharmacy 
where  the  pharmacist  is  employed. 

Response:  We  have  retained  the 
phrase  "a  comprehensive  list  of 
medications  and  relevant  devices  "  as 
the  statute  specifies  in  section 
1927(g)(21(A)(ii)  at  the  Act  Neither  the 
statute  nor  the  regulation  defines  a 
"comprehensive  list";  therefore  the 


State,  if  it  chooses,  may  further  define 
the  term  according  to  sectK>n 
1927(g)(2)(A)(ii)  of  the  Act  Methods  for 
securing  this  informaiion  could  include 
checking  the  pharmacy's  own  record, 
receiving  an  alert  message  from  the 
electronic  claims  management  system, 
or  asking  the  patient  physician,  or  other 
pharmacies  for  additional  information 
if,  in  the  professional  judgment  of  the 
pharmacist,  it  was  appropriate  to  do  so. 

Comment:  One  commenter  suggested 
that  HCFA  study  the  advantages  and 
disadvantages  of  requiring  the  collection 
of  information  for  profiles 

Response:  We  will  consider  these 
matters  as  a  subject  for  HCFA  studies  of 
the  EMJR  program  and  its  impact  on  the 
industry  and  the  public 

/  Retrospective  DUR 

Section  456.709  of  the  interim  final 
regulations  requires  that  the  State 
Medicaid  plan  provide  for  a 
retrospective  DUR  program  for  ongoing 
periodic  examination  of  claims  data  and 
other  records  in  order  to  identify 
patterns  of  fraud,  abuse,  gross  overuse, 
or  inappropriate  or  medically 
unnecessary  care  among  physicians, 
pharmacists,  and  Medicaid  recipients, 
or  associated  with  specific  drugs  or 
groups  of  drugs.  This  examination  must 
involve  pattern  analysis,  using 
predetermined  standards  of  physician 
prescribing  practices,  dispensing 
practices  of  pharmacies,  and  drug  use 
by  individual  patients.  This  program 
must  be  provided  through  the  State's 
mechanized  drug  claims  processing  and 
information  retrieval  system  or  an 
electronic  drug  claims  processing 
system  that  is  integrated  with  the 
Medicaid  Management  Information 
System  (MMIS). 

Comment:  Two  commenters  suggested 
peer  review  prior  to  any  intervention 
suggested  by  DUR  reports  or  oudiers 
identified  by  computerized  DUR 
programs.  A  third  commenter  suggested 
that  the  regulations  state  that  the  system 
should  not  produce  punitive  decisions 
against  physicians. 

Response:  It  is  up  to  each  State  to 
determine  whether,  and  under  what 
circumstances,  peer  reviews  of 
therapeutic  probleois  identified  through 
screening  appUcations  based  upon 
predetermined  standards,  will  be 
required.  States  may  require  peer  review 
prior  to  all  interventions  or  identify 
circumstances  where  peer  reviews  are, 
or  are  not,  required. 

We  do  not  believe  that  it  is 
appropriarte  to  address  the  question  of 
punitive  decisuHib  u|^ainst  physicians. 
The  objective  oi  the  DUR  is  to  improve 
pharmaceutical  carr  tiirough  jduration. 


/.  Education  Program 

Section  456.711  of  the  interim  final 
regulations  requires  that  the  State  plan 
must  provide  for  ongoing  outreach 
programs  that  educate  practitioners  on 
common  drug  therapy  problems  with 
the  aim  of  improving  prescribing  and 
dispensing  practices.  Section 
456.716(d)(5)  requires  the  DUR  Board 
to:  (1)  identify  and  develop  educational 
programs  if  needed;  (2)  make 
recommendations  regarding 
interventions;  and  (3)  periodically 
reevaluate  and,  if  necessary,  modify 
interventions.  Section  456.716(d)(6) 
specifies  that  the  Medicaid  agency,  or 
its  contractor,  should  apply 
predetermined  standards  to  drug  claims 
data  and  generate  reports  for  use  by  the 
board  and  carry  out  educational 
programs  specified  by  the  board. 

Comment:  Five  commenters  suggested 
expanding  §  456.716(d)(5)  to  make  it 
more  specific.  One  commenter 
suggested  the  creation  of  a  fifth 
provision  to  require  more  in-depth 
review  prior  to  intervention.  Other 
commenters  stressed  "appropriate  and 
balanced  *  education  programs  based 
upon  program  experience,  matching  the 
education  program  to  the  drug  therapy 
problem  identified,  and  placing  more 
emphasis  on  preliminary  education. 

Response:  We  have  expanded 
§456.716(d)(5)(ii)  to  address  the 
commenters'  suggestions.  The  DUR 
Board  recommendations  for  educational 
interventions  must  be  based  on  an  in- 
depth  review  of  claims  data  reports.  The 
board  may  decide  which  educational 
intervention  approaches  are  suitable  for 
the  drug  therapy  problems  identified. 
We  have  changed  §  456.703(f)(5)  to 
specify'  that  standards  (that  is, 
exceptions  to  criteria)  may  be  used  in 
deciding  whether  or  not  to  intervene 
after  the  potential  therapeutic  problems 
have  been  identified. 

K.  Annual  Report 

Section  456.712  of  the  interim  final 
regulations  provides  that  a  State  must 
require  the  DUR  Board  to  prepare  and 
submit  annual  DUR  reports  to  the 
Medicaid  agency.  The  Medicaid  agency 
is  required  to  prepare  and  submit  an 
annual  report  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  that  incorporates  the  DUR 
board's  report  and  includes  detailed 
information  on  the  DUR  program 
operations  and  an  estimate  of  the  cost 
savings  attributable  to  the  DUR  program. 

Comment:  Ten  commenters  addressed 
the  DUR  cost  savings  estimate  required 
in  the  annual  report.  Three  commenters 
suggested  that  §456.712  should  specify 
that  savings  resulting  fix)m  reduced 


physician  visits  and  hospitalizations 
should  be  taken  into  account.  Two 
commenters  suggested  that  we  require 
comprehensive  evaluations,  including 
both  clinical  and  economic  evaluations 
that  would  estimate  total  savings  of 
DUR. 

Response:  The  requirement  that  State 
Medicaid  agencies  submit  a  cost  savings 
estimate  refers  to  those  savings  that  can 
be  attributed  to  the  operation  of 
prospective  and  retrospective  DUR.  The 
report  on  cost  savings  must  identify 
what  is  spent  annually  to  operate  the 
DUR  program  and  also  identify  the 
savings  to  the  Medicaid  drug  program  as 
a  result  of  DUR.  It  may  include  savings 
that  result  from  reduced  physician  visits 
and  reduced  hospitahzations  if  the  State 
can  document  such  savings.  We  agree 
that  evaluating  both  the  economic  and 
clinical  impact  of  DUR  is  important  and 
the  States  should,  to  the  extent  that  ihey 
are  able,  take  both  types  of  outcomes 
into  account  when  evaluating  their  DUR 
programs.  Demonstration  projects  are 
also  addressing  outcomes,  including 
physician  visits,  emergency  room  visits, 
and  hospitalizations.  "The  Agency  for 
Health  Care  Policy  and  Research  of  the 
Public  Health  Service  is  conducting  an 
evaluation  of  pharmaceutical  outcomes, 
and  may  cover  this  topic  in  its  study. 

Comment:  Three  commenters  slated 
that  it  would  be  difficult  to  estimate  cost 
savings  as  a  result  of  the  DUR  program 
and  asked  for  suggestions  as  how  to 
perform  this  task.  One  commenter 
recommended  that  HCFA  define  the 
word  "costs"  in  §456.712(h)(10)  when 
referring  to  the  cost  savings  estimates  to 
be  included  in  the  annual  report. 
Another  commenter  suggested  that  the 
cost  of  DUR  be  expressed  in  terms  of 
cost  per  recipient. 

Response:  Currently  HCFA  is 
developing  a  cost  savings  methodology 
for  use  by  State  Medicaid  agencies,  at 
their  option,  when  estimating  the  cost 
savings  that  result  from  DUR.  These 
guidelines  will  specify  data  collection 
needs.  They  will  also  suggest  what  costs 
are  to  be  considered  and  whether  or  not 
to  express  costs  in  terms  of  cost  per 
recipient.  The  guidelines  for  reporting 
cost  savings  will  be  distributed  to  the 
States  on  an  advisory  basis. 

Comment:  One  commenter  suggested 
that  §  456.712(b)(3)  be  revised  to  require 
States  to  include  information  in  the 
annual  report  that  describes  the  process 
and  sources  used  for  establishing  and 
revising  criteria. 

Response:  HCFA  will  provide 
guidance  to  the  States  about  the 
contents  of  the  armual  reports  which 
will  include  information  relating  to 
sources  for  criteria.  We  do  not  believe 
it  is  necessary  to  include  this  as  a 


regulatory  requirement.  The  State  DUR 
Boards  will  have  such  information 
available  if  there  are  any  questions 
about  the  selection  of  criteria  and 
standards. 

Comment:  One  commenter  suggested 
that  providing  complete  criteria  in 
annual  reports  would  be  cmnbersonie 
and  costly.  Another  questioned  whether 
the  provision  of  criteria  in  the  annual 
report  would  eliminate  the  need  for  th( 
State's  cost  savings  estimate. 

Response:  Section  1927(g)(3)(D)  of  the 
Act  identifies  specific  information  that 
must  be  included  in  the  annual  report 
to  allow  us  to  evaluate  the  effectiveness 
of  each  State's  DUR  program.  HCFAs 
Medicaid  Bureau  has  provided 
additional  informal  guidance  with 
regard  to  the  contents  of  the  annual 
reports.  This  guidance  indicates  that 
detailed  information  about  DUR- 
approved  criteria  must  be  provided  but 
not  necessarily  the  criteria  themselves. 
This  approach  addresses  concerns  about 
the  burdensome  nature  of  submitting 
complete  criteria  in  the  annual  reports. 
The  statute  requires  inclusion  of  a  cost 
savings  estimate  in  the  annual  report, 
therefore  provision  of  detailed 
information  on  the  criteria  does  not 
eliminate  the  requirement  that  the  Slate 
must  submit  a  cost  savings  estimate. 

Comment:  One  commenter  suggested 
that  a  requirement  be  established  for 
adequate  data  to  be  collected  by  State 
Medicaid  agencies,  to  prove  that  the 
DUR  program  is  beneficial. 

Response:  State  agencies  are  required 
to  submit  an  armual  DUR  report  to 
HCFA.  As  previously  indicated,  HCFA 
will  provide  guidance  as  to  what  data 
are  needed  to  determine  cost 
effectiveness. 

L.  Drug  Use  Review  and  SuneiUonce 
and  Utilization  Review  (SUR) 

Section  456.714  of  the  interim  final 
regulations  states  that  the  retrospective 
DUR  requirements  parallel  some  portion 
of  the  Surveillance  and  Utilization 
Review  (SUR)  requirements  in  subpart 
A  of  part  456  and  in  part  455  of  the 
Medicaid  regulations. 

Comment:  Two  commenters  suggested 
that  SUR  and  DUR  activities  should  be 
completely  separate  and  distinct. 

Response:  We  agree  with  the 
commenters  and  we  have  revised 
§456.714  to  indicate  that  the  SUR 
program  and  the  DUR  program  ha\e 
overlapping  responsibilities  to  identify 
and  reduce  the  frequency  of  patterns  of 
fraud,  abuse,  and  gross  overuse  of  drugs 
Given  the  historical  emphasis  of  SUR 
units  in  this  area,  we  believe  that  the 
DUR  staffs  should  focus  their  limited 
resources  on  what  constitutes 
appropriate  and  medically  necessary 
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pharmaceutical  care.  U  is  the  State's 
option,  however,  to  establish  what  it 
considers  to  be  the  apprupnatp  balance 
between  fraud  and  abuse  and  medical 
appropriateness  concerns. 

Coaunenl:  One  caramenter  requested 
clarifir-ation  of  <»456  714  and  an 
explanation  of  bow  cost  savings  from 
Sl'R  are  to  be  taken  into  account  in 
calculating  IXJR  ooct  savings  required 
by  fi456  712(bKlO). 

Response  HCFA  is  i' 'if{ 

specific  guidance  to  a.v  >tates  in 

determining  DUK  costs  savings  as 
required  by  S  456  712(b)(10)  This 
guidance  will  address  the  issue  of 
whether  or  not  to  include  SIT?  cost 
savings 

M  DUR  Board 

Sections  456.716(a)  and  fb)  of  the 
interim  final  regulations  require  that 
each  State  establish  a  DUK  Board  and 
establish  requirements  for  the 
composition  of  the  DUR  Board  and 
expertise  of  its  members.  Section 
456.716(c)  specifies  the  relationship 
between  the  DUR  Board  and  the  Stale 
Medicaid  agency:  §  456.716(d)  discusses 
activities  of  the  DUR  Board;  euid 
§  456  716(e)  specifies  funding  available 
for  DUR  Boards. 

Comment:  Five  commenters 
expressed  concern  about  the 
relationship  between  the  DUR  Board 
and  the  State  Medicaid  agency  as 
provided  far  in  §456  716(c).  Four 
commenters  suggested  that  the  DUR 
Board  be  separate  from  the  Medicaid 
agency  or  have  final  authority  with 
regard  to  clinical  issues  such  as 
approval  of  criteria.  One  commenter 
suggested  the  DUR  Board  should  have 
rulemaking  authority.  One  conunenter 
suggested  that  DUR  Boards  should  not 
bo  independent. 

Response:  Section  1902(a)(5)  of  the 
Act.  which  specifies  that  a  single  State 
agency  must  administer  or  supervise  the 
administration  of  the  Medicaid  program, 
precludes  making  DUR  Boards 
independent  of  the  State  agrncv'  While 
it  is  expected  that  a  State  will  rely 
heavily  on  the  clinical  expertise  of  the 
DUR  Board,  this  does  not  preclude  the 
State  agency  frora  independently 
assessing  tbe  DL^R  Board's 
recommendations  to  assist  it  in  reaching 
its  decisions. 

Comment:  Four  commenters 
addressed  the  issue  of  procedures  for 
DUR  Board  action  if  a  Slate  agency 
overrules  the  DUR  Board  Two 
commenters  suggested  that  DUR  Boards 
have  procedures  to  make  their  activities 
public  including  possible  public 
comment  procedure  for  responses  to 
outside  input  Two  commenters 
indicated  that  when  tbe  State  agency 


overrules  the  DUR  Board,  it  must  make 
public  the  reasons  for  its  actions  and 
consider  public  conmient. 

Response:  States  may  require  DUR 
Boards  to  establish  informal  procedures 
through  which  outside  parties  may 
contribute  input  with  regard  to  the 
application  of  predetermined  standards. 
Section  456.716(c)  gives  the  State 
agency  the  authority  to  overrule  the 
DUR  Board  The  State  agency  may  or 
may  no<  make  its  reasons  public, 
depending  on  the  rules  which  it 
establishes  for  the  creation  of  the  DUR 
Board 

Comment  Five  commenters 
addressed  the  comp)osition  of  the  DUR 
Boards.  Some  commenters  suggested  the 
need  for  more  specifics  about 
membership  such  as  the  p>ossibility  of 
having  public  members,  representatives 
of  chain  pharmacies,  and  psychiatrists. 
One  commenter  suggested  that 
pharmacist  members  have  DLiR 
experienc-e. 

Response:  The  State  agency  is  free  to 
determine  the  size  of  the  DUR  board  and 
may  include  any  types  of  members  that 
it  considers  appropriate  so  long  as  it 
complies  with  §§  456.716  (a)  and  (b) 

Comment  One  commenter  suggested 
that  Ae  issue  of  possible  conflict  of 
interest  of  Board  members  be  dealt  with. 

Response  Section  1927(g)(3)(b)  of  the 
Act  and  §  456.716  of  this  regulation 
specify  that  members  of  the  DUR  boards 
must  be  health  professionals  who  have 
recognized  knowledge  and  expertise  in 
one  or  more  of  the  following:  the 
clinically  appropriate  prescribing  of 
covered  outpatient  drugs:  the  clinically 
appropriate  dispensing  and  monitoring 
of  covered  outpiatient  drugs;  drug  use 
review,  evaluation,  and  intervention;  or 
medical  quabty  assurance.  We  are 
monitoring  compliance  with  these 
requirements  and  expect  that  States  will 
take  whatever  actions  they  deem 
appropriate,  consistent  with  their  laws 
and  regulations  concerning  conflict  of 
interest,  to  protect  against  conflict  of 
interest  in  the  operation  of  the  DUR 
boards. 

Comment:  One  commenter  suggested 
that  DUR  Boards  have  the  flexibility  to 
determine  appropriate  interventions  and 
when  to  use  them.  The  commenter  also 
suggested  that  there  is  no  need  to  have 
all  interventions  reviewed  by  peers 
before  they  are  carried  out. 

Response:  DUK  Boards  do  have  the 
flexibility  to  determine  appropriate 
interventions  and  when  to  perform 
them  It  is  up  to  the  DUR  Board  to 
decide  under  what  circumstances  peer 
review  must  occur  prior  to  interventions 
and  when  interventions  may  occur 
without  such  review. 


Comment:  Eighteen  commenters 
responded  to  the  request  for  comment 
on  the  interim  final  regulations  about 
the  appropriateness  of  having  DUR 
Boards  certify  prospective  DUR 
software.  Ten  of  these  commenters 
indicated  that  the  DUR  Board  should 
not  take  on  the  task  of  certif\ing 
individual  pharmacy  prospective  DUR 
software  because  of  the  enormity  of  the 
task,  the  DUR  Board's  lack  of  expertise 
in  this  area,  and  because  the  Board 
should  not  be  put  in  a  position  of 
providing  something  equivalent  to  a  seal 
of  approval  for  software  products.  Five 
of  the  commenters  suggested  that  DUR 
Boards  should  approve  prospective  DUR 
software.  One  commenter  suggested  that 
it  would  be  more  economical  for  HCFA 
to  undertake  evaluation  of  software 
packages.  Two  commenters  suggested 
that  DUR  Boards  should  not  deal  with 
evaluation  of  individual  pharmacy 
prospective  DUR  software  but  should 
provide  guidance  as  to  which  products 
available  to  pharmacies  would  meet 
statutor>^  requirejnents. 

Response:  We  agree  with  those 
commenters  who  indicated  that  the 
DUR  Boards  should  not  take  on  the  task 
of  certifying  individual  pharmacy 
prospective  DUR  software.  DUR  Boards 
should  know  and  understand  the 
criteria  upon  which  the  software  is 
based,  but  they  often  do  not  have  the 
expertise  to  evaluate  the  quality  and 
efficiency  of  the  software  itself. 
Undertaking  such  certification  would  be 
excessively  burdensome  and  create  the 
impression  that  some  packages  have 
State  government  approval  while  others 
do  not. 

Comment:  One  commenter  suggested 
that  the  requirement  in  §  456.716(b)  that 
pharmacists  must  be  licensed  and 
actively  practicing  in  the  State  on  whose 
DUR  Board  they  serve  would  be 
burdensome  to  small  States  seeking  to 
recruit  experts  from  nearby  States. 

Response:  We  concur  and  have 
revised  §  456.716(bl  by  eliminating  the 
requirement  for  licensure  by  the  State 
on  whose  DUR  Board  the  pharmacist  is 
serving. 

N.  Electronic  Drug  Claims  Processing 

Section  456.722  of  the  interim  final 
regulations  establishes  fuiKrtional 
requirennents  for  those  State  Medicaid 
agencies  that  choose  to  develop  an  on- 
line, real-time  point-of-sale  electronic 
claims  management  (ECM)  system  to 
perform  eligibility  verification,  claims 
data  capture,  ciaiins  adjudication,  and 
to  assist  pharmacists  in  app)>'ing  for  and 
receiving  reimbursement  for  services. 

Coamtent:  Four  commenters 
addressed  the  costs  of  in-store 
telecommunications  and  the  installation 


and  use  of  on-hne  dedicated 
telecommunications  lines.  Thev 
recommended  that  pharmacy  providers 
should  be  compensated  for  the 
additional  costs  incurred  One 
commenter  suggested  that  the  States 
should  pay  costs,  charges,  and  fees 
related  to  on-line  communication.  Four 
commenters  addressed  the  issue  of  costs 
associated  with  establishing  an  on-line. 
real-time  ECM  system  and  asked  who 
would  be  responsible  for  the  costs.  They 
questioned  whether  access  to  the  system 
would  be  toll  free.  They  suggested  that 
providers  be  compensated  for  costs 
associated  with  telecommunications, 
software  enhancements,  etc.,  that  HCF.^ 
or  fiscal  agents,  rather  than  pharmacies. 
take  responsibility  for 
telecommunication  costs,  and  that 
HCFA  require  States  to  pay  associated 
costs. 

Response:  State  Medicaid  agencies, 
who  may  receive  FFP  for  the  ECM 
systematic  MMIS  at  enhanced  rates  if 
functional  requirements  are  met.  may 
also  decide  the  amount  of  funding  they 
will  offer  providers  for  hardware, 
software,  and  telecommunications 
charges,  if  any.  A  State  may  base  this 
decision  on  such  variables  as  what  the 
average  cost  will  be  for  pharmacies  to 
participate,  the  amount  of  FFP  received 
by  the  State  for  the  ECM  subsystem,  and 
whether  the  State's  budgets  will  enable 
it  to  comp)ensate  pharmacies  who  have 
incurred  additional  costs  due  to  ECM 
The  State  agency  is  free  to  pay 
transmission  charges  and  other  costs 
associated  with  participation  in  an  ECM 
system  or  to  require  pharmacies  to  cover 
these  costs. 

Comment:  One  commenter  stated  that 
"ECMS  "  should  require  only  the 
minimum  data  elements  necessarv  for 
processing  and  paying  claims.  No 
variable  data  elements  should  be 
permitted. 

Response:  HCFA  requires  at  least  the 
minimum  data  set  for  processing  and 
paying  claims  as  defined  in  Part  2  of  the 
State  Medicaid  Manual.  Given  the  wide 
variation  in  State  programs,  however, 
we  believe  that  it  would  be  unwise  at 
this  time  to  restrict  data  that  States  may 
need  for  proper  program  administration 
Thus.  States  have  the  option  to  add 
other  data  elements,  as  necessary 

Comment:  Eight  commenters 
suggested  that  HCFA  require  State 
Medir^d  agencies  to  comply  with  one 
industry  telecom monications  standard. 
Six  of  the  eight  commenters  recommend 
NCPDP's  Version  3.2  to  be  incorporated 
into  §  456.722.  One  commenter 
suggested  that  HCFA  require  the  use  of 
RFDS  3C  in  all  State  POS/ECM  svstems 

Response:  Currently,  the  State  may 
decide  the  format  for  its  ECM  as  long  as 


it  meets  the  requirements  of  the 
minimum  data  set  provided  in  Part  2. 
section  11375  of  the  State  Medicaid 
Manual  However,  with  the  growing  use 
of  the  Electronic  Data  Interchange  (EDI) 
and  the  possibility  of  a  Federal 
requirement  that  mandates  its  use  by  the 
Medicaid  program,  a  standard  format 
requirement  for  ECM  subsystems  ma\ 
be  forthcoming.  Moreover.  HCFA 
announced  in  an  advance  notice  of 
proposed  rulemaking  in  the  Federal 
Register  on  October  19.  1992  (57  FR 
47587)  that  it  endorses  electronic 
standards  established  by  the  American 
National  Standards  Institute  (ANSI).  Wp 
anticipate  final  adoption  of  the  ANSI 
electronic  standards  as  the  required 
telecommunications  standard. 

Comment:  One  commenter 
recommended  that  the  ECM  system 
develop  electronic  pajTnent  capabilities 
by  incorporating  the  electronic  funds 
transfer  (EFT)  program,  or  it  wnll  be  of 
little  value. 

Response:  The  States  may  decide 
whether  their  ECMs  will  have  an  EFT 
capability.  HCFA  requires  only  that 
ECMs  take  steps  toward  the  payment  of 
the  claim,  in  order  to  receive  FFP,  but 
not  that  funds  be  sent  electronically. 

Comment:  Four  commenters 
addressed  the  establishment  of  ECM 
systems.  Two  commenters  suggested 
that  providers  be  required  by  HCFA  to 
use  ECM  systems.  One  commenter 
suggested  that  participation  in  an  ECM 
system  be  an  option  for  the  pharmacy 
One  commenter  requested  that  batch 
processing  of  claims  for  prescriptions  be 
included  in  any  ECM  program. 

Response:  State  Medicaid  agencies 
may  determine  whether  providers  will 
be  required  to  use  ECM  systems  and 
whether  providers  using  the  ECM 
system  will  be  required  to  rely  on  the 
State's  prospective  DUR.  if  the  State  has 
one.  At  this  time.  HCFA  does  not 
require  State  Medicaid  agencies  to 
establish  ECM  systems  or  to  use  them  to 
accomplish  prospective  DUR. 

Comment:  Two  commenters  suggested 
that  HCFA  should  require  mail  order 
pharmacies'  ECM  systems  to  be  on-line, 
real-time.  One  commenter  suggested 
that  the  exemption  allowing  batch 
claims  submission  mentioned  in 
§  456.722(b)  also  be  available  to  retail 
pharmacies. 

Response:  States  are  responsible  for 
determining  whether  mail  order 
dispensers  and  other  providers  are 
required  to  operate  a  real-time  ECM 
system,  or  a  batch  processing  system  at 
the  end  of  each  day  or  at  a  time 
specified  by  the  State  Medicaid  agency. 

Comment:  One  conimenter 
recommended  that  HCFA  not  require 


States  to  obtain  cost/benefit  analyses 
prior  to  procuring  point-of-sale  ECM. 

Response  An  analysis  that  shows  the 
cost  effectiveness  of  the  ECM  is  required 
in  order  for  the  States  to  receive 
enhanced  FFP  for  the  system. 

O  Dispensing  Physicians 

The  interim  final  regulations  are 
silent  on  the  subject  of  dispensing 
physicians. 

Comment:  One  commenter  pointed 
out  that  the  regulations  do  not  deal  with 
the  situation  of  dispensing  physicians. 

Response:  Section  1927(k)(3)  of  the 
Act  states  that  the  term  "covered 
outpatient  drug"  does  not  apply  to 
drugs  provided  as  physicians  services 
unless  there  is  a  separate  reimbursement 
for  the  drug.  If  there  is  a  separate 
reimbursement  claim  for  a  drug 
dispensed  by  a  physician,  all  the 
requirements  of  section  1927(g)  apply  to 
that  physician,  except  for  the 
requirements  to  offer  patient  counseling 
and  to  collect,  record,  and  maintain 
patient  profiles.  This  is  because  the  Act 
specifically  speaks  to  a  pharmacist's 
responsibilities  in  these  two  areas.  The 
State  is  free  to  develop  State 
requirements  with  regard  to  patient 
counseling  and  patient  profiles  for 
dispensing  physicians. 

Comment:  One  commenter  suggested 
that  dispensing  physicians  not  be 
allowed  to  submit  claims  through  ECM 
systems. 

Response:  While  the  Secretary  has 
been  explicitly  directed  by  the  statute  to 
encourage  the  use  of  ECM  systems. 
States  are  free  to  establish  policy  with 
regard  to  the  submission  of  claims 
through  ECM  systems. 

P.  Renal  Dialysis 

Section  1927(k)(3)  of  the  Act  does  not 
include  as  a  "covered  outpatient  drug" 
under  Medicaid,  drugs  provided  for 
renal  dialysis  imless  direct 
reimbursement  for  the  drug  is  involved. 

Comment:  One  commenter  pointed 
out  that  drugs  administered  to  Medicaid 
recipients  in  renal  dialysis  centers  are  or 
are  not  subject  to  DUR.  depending  on 
whether  or  not  there  is  separate 
reimbursement  for  the  drug. 

Response:  We  agree  with  the 
commenter.  Section  1927  (k)(3)  of  the 
Act  provides  that  drugs  provided  to 
Medicaid  recipients  in  renal  dialysis 
centers  are  not  subject  to  DUR  unless 
there  is  a  separate  reimbursement  for 
the  drug  product. 

Q.  Liability 

The  Act  and  the  interim  final 
regulations  are  silent  with  regard  to 
additional  liability  incurred  by 
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^  suit  of  Dim 

requirpmpnis. 

'    ■rnwnt  Three  commonters 

.i»nl  that  the  preamble  language 
th.it  (>i  -s  would  not  inc  ur 

adtliti'  ility  IS  not  rorre<:t  ami 

pharmacists  stiould  expect  to  have 
additional  liability  problems. 

Ht'sponsf  Suits  may  result  from 

of  DliR,  but  we  have 
.port  or  rofute  the 
contention  that  the  level  of  liiibdity 
suits  will  increase.  Smce  the  DUR 
roqumMTienls  specified  in  OBRA  '90 
constitute  stamiatds  of  ph.innacy 
practice  for  Medicuid  recipients, 
compliance  with  these  standards 
'       '     '  t«st  protfKtion  against 
iViirtions 

Cuiiiiiifitl  Five  commenters  i 

that  pharmacists  !»  held  harinl-  i 

liability  assotiated  with  conducting 
DUR  or  that  HCFA  assume  such 
liability. 

HespoDsf  Wo  know  rv 

basis  for  holding  pharii I  less 

from  such  liability  or  for  having  HCTA 
assume  such  liability  that  may  result 
from  (omplianie  with  the  Dl'R 
requirements. 

Conimfnt  One  commenter  asked 
about  product  liability 

Response:  Wo  do  not  believe  that 
product  liability  would  be  impat led  by 
the  OBRA  '90  DUR  requirements. 

R  Conwients  on  the  Regulatory  Import 
Analysis 

Comment:  Two  commenters 

il  the  Congressional  Budget 
.mate  of  $10  million  (<•  .$40 
million  savings  annually  One 
commenter  suggeste<l  that  the  DUR 
provisions  will  cost  more  than  they 
s ,   .     •■  !ed  that 

,  .  1  ■  in»  costs 

will  reduce  cost  savings. 

Response:  Since  these  commonters 
provided  no  specific  data,  we  will  not 
I  iiges  to  the  Congressional 
tfice  estimatf»s 
(,o/nnienf  Ten  >  'TS 

'!  "x'ioned  the  hauiA..      .of^ware  costs 
ited  with  the  DUR  program  They 
wu  Uidod  estimates  for  software  costs  of 
$1,500.  $1 .900.  $2,000  to  $5,000.  and 
$3,500  One  commenter  suggested  the 
cost  of  a  new  computer  would  be  $.J.fi00 
to  $6,000;  a  second  commenter 
indicated  that  10  percent  of  their  group 
would  need  new  computers  One 
commenter  indicated  annual  upgrade 
and  modification  costs  would  be  $995 
per  pharmacy 

Response  We  concur  with  the 
majority  opinion  that  our  original 
estimates  may  be  low  and  probably 
should  reflect  costs  in  the  $1,500  to 
$3,500  range.  However,  due  to  the  lack 


of  any  empirical-data,  we  are  unable  at 
this  time  to  make  this  determination 
with  any  degree  of  certainty 

Comment.  Four  commenters 
questioned  the  cost  of  counseling,  all 
imlicating  cost  estimates  should  be 
higher;  however,  only  two  provided 
their  own  estimates.  One  commenter 
suggested  that  5  minutes  would  be 
ntxessary  for  counseling  and  profiling  at 
a  cost  of  $2.50  per  prescription  Another 
commenter  indicated  that  the  time  and 
cost  per  prescription  for  the  DUR 
requirements  would  be  4  minutes  and 
$2.08  ($2.98  includes  50  cents  for 
hardware-  software  costs).  Oie 
commenter  suggested  that  the  usual  and 
customary  charge  should  be  reimbursed 
to  ensure  adequate  compensation  for 
DUR  services.  Four  commenters 
suggested  that  the  dispensing  fee  will 
need  to  be  changed  to  reflect  the 
increased  requirements  for  DUR.  None 
of  the  commenters  suggested  specific 
cost  figures. 

Response:  We  believe  that  5  minutes 
.it  a  cost  of  $2  50  per  prescription  is  a 
reasonable  estimate  that  would  raise  our 
top  estimate  from  $140  million  to  $175 
million.  However,  as  we  stated  earlier, 
we  lack  any  empirical  data  to 
substantiate  this  claim. 

Comment:  Six  commenters  suggested 
that  the  estimates  in  the  interim  final 
regulations  did  not  include,  or  consider, 
the  cost  of  interventions  or 
consultations  with  physicians  One 
commenter.  using  data  from  a  study  that 
the  commenter  conducted,  reported  that 
19  percent  of  all  prescriptions  require 
interventions.  Where  interventions  are 
made.  87  percent  of  these  interventions 
involve  contact  with  the  physician.  This 
commenter  estimated  that  with  2  to  4 
minutes  per  consultation,  at  a 
pharmacist  hourly  rate  of  $30.  the  total 
cost  would  be  $10  to  $20  million  for 
approximately  140  million  new 
prescriptions  per  year. 

Response:  We  generally  agree  that 
some  of  our  estimates  may  be  low. 
However,  we  do  not  believe,  absent  any 
additional  definitive  research  studies 
that  we  can  make  any  provisional 
changes  as  a  result  of  this  study  at  this 
time. 

Comment:  Three  commenters 
suggested  reimbursement  for  "cognitive 
services."  One  commenter  suggested 
that  '■  itive  fee  be  separate  from 

the  «i    .  ■        ig  fee.  The  second 
commenter  indicated  that  a  cognitive 
fee  payment  would  ensure  that 
pharmacists  would  maximize  program 
efficiencies.  The  third  simply  advocated 
payment  for  such  services. 

Response:  Currently,  there  is  no 
authorization  in  Federal  statute  or 
regulation  for  a  separate  payment  for 


cognitive  services.  However,  section 
4401(c)(2)  of  OBRA  "90  authorizes  a 
demonstration  project  on  the  cost- 
effectiveness  of  reimbursement  for 
pharmacists"  cognitive  services  When 
this  demonstration  project  is  completed 
consideration  may  be  given  to  the 
inclusion  of  reimbursement  for 
cognitive  services  in  the  payments  made 
to  pharmacists. 

Comment:  The  commenters  addressed 
various  subjects,  all  indicating  their 
impact  on  increasing  costs.  One 
commenter  suggested  that 
recordkeeping  and  liability  costs  will 
increase.  Three  commenters  indicated 
that  costs  associated  with  establishing 
and  maintaining  profiles  were  not 
included  in  the  estimates.  Six 
commenters  were  concerned  about 
increased  costs  (one  comment  indicated 
DUR  costs  would  be  shifted  to  other 
payers). 

Response:  Some  of  these  costs  will  be 
considered  by  the  State  in  establishing 
the  dispensing  fee.  As  indicated  in 
existing  §t)  447  331  and  447  332  of  the 
Medicaid  regulations,  the  State  is 
authorized  to  include  a  reasonable 
dispensing  fee  in  its  payments  to 
pharmacies  This  area  is  discussed  in 
response  to  the  comment  regarding 
liability  costs  in  section  II.  Q.  of  this 
preamble. 

Comment:  One  commenter  stated  that 
the  regulatory  impact  analysis  was  not 
adequate  and  seriously  underestimated 
the  impact  of  the  rule  on  small 
pharmacies.  The  commenter  suggested  a 
more  comprehensive  regulatory 
flexibility  analysis  and  recommended  a 
longer  compliance  schedule  for  small 
businesses  and  looking  at  other 
alternatives  to  ease  the  burden. 

Response:  We  disagree  with  the 
commenter.  The  analysis  in  the  interim 
final  rule  did  address  the  impact  on 
phannacies.  States,  dispensing  fees,  cost 
of  counseling,  and  the  costs  of 
educational  outreach.  Since  the 
commenter  offered  no  data  to  support 
the  comment  and  did  not  suggest  a 
methodology  for  conducting  the 
analysis,  we  are  not  making  a  change  in 
the  regulation  at  this  time. 

III.  Changes  to  the  Interim  Final  Rule 

In  developing  the  November  1992 
interim  final  regulations,  we  essentially 
relied  on  the  language  of  sections  1927 
(g)  and  (h)  of  the  Act.  We  also  sought 
and  received  advice  from  various 
national  provider  associations, 
pharmaceutical  companies,  States,  drug 
utilization  review  firms,  and  others.  The 
interim  final  regulations  became 
effective  on  lanuary  2,  1993. 

We  have  reviewed  all  of  the  public 
comments  received  on  the  interim  final 


regulations  and,  in  summary,  have  made 
the  following  changes. 

•  We  have  amended  §  456  702  to 
clarify  the  definitions  of 
"overutilization"  and 

"underutilization". 

•  We  have  removed  the  technicallv 
incorrect  HMO  exception  from 

§  456.703(b)  and  added  a  new  paragraph 
at  §  456.703(c)(2)  to  indicate  the  HMO 
exemption  from  DUR. 

•  We  have  included  under 

§  456.703(c)(1)  a  provision  that  those 
hospitals  that  claim  the  exemption  from 
DUR  must  give  assurances  to  the  State 
that  they  meet  the  requirements  of 
section  1927(j)(2)  of  the  .^ct. 

•  We  have  removed  the  words 
"rejected  or"  from  §456.703(fl(l}  to 

clarify  that  only  published  peer- 
reviewed  literature  is  an  acceptable 
criterion. 

•  We  have  added  a  definition  of  "the 
consensus  process"  to  §  456.703(f)(2). 

•  We  have  amended  §§  456.703(f)(5) 
and  456.705(b)(3)  to  clarify  that  only 

"clinically  significant"  adverse  medical 
results  warrant  consideration  in  the 
prospective  drug  review.  We  also  added 
wording  under  § 456.703(f)(5)  to  include 
the  consideration  of  patient 
consumption  practices  and  standards. 

•  We  nave  added  wording  to 

**  456  703(fl(6)  to  clarify  the  reason  for 
testing  criteria  against  claims  data. 

•  We  have  changed  the  word 
■  prescription"  to  "drug"  in 

t?  456.705(b){2)(i)  in  order  to  include 
consideration  of  non-  prescription  drugs 
with  regard  to  alteration  of  therapeutic 
effect. 

•  In  §  456.705(b)(4),  we  have 
specified  "daily  dosage"  rather  than 

daily  dosage  range"  in  the  description 
of  what  constitutes  incorrect  drug 
dosage. 

•  We  have  removed  the  reference  to 
how  drug  counseling  requirements 
apply  specifically  to  mail  order 
phannacies  from  §  456.705(c)  (now 
designated  as  §  456.705(c)(1))  so  that  we 
do  not  give  the  impression  that  they  are 
treated  differenlly  than  other 
phannacies.  Also,  we  have  added 
language  in  §  456.705(c)(1)  (i)  through 
(v)  to  specify  the  issues  that  State 
agencies  must  address  w  hen 
formulating  their  counseling  standards. 

•  We  have  added  wording  to 
I*  456.705(c)(2)(i),  previously 

t)  456.705(c)(1),  to  require  mail-order 
pharmacies  to  provide  toll-fi-ee 
telephone  service  for  long  distance  calls 
for  counseling. 

•  In  §  456.705(d)(2),  we  have  replaced 
the  phrase  "individual  medical  history" 
with  "individual  history"  since  medical 
history  would  indicate  the  need  for 
much  more  complete  records,  including 


such  items  as  laboratory  reports,  X-ravs. 
consultation  reports,  and  unrelated 
surgeries  and  illnesses. 

•  We  have  added  a  paragraph  to 
§  456.714  clarifying  the  distinction 
between  the  responsibilities  of  DUR  and 
SUR. 

•  We  have  amended  §  456.716(h)  to 
change  the  requirement  for  hcensure  of 
a  DUR  board  member  in  the  State  on 
whose  board  he  or  she  serves,  to 
licensure  in  any  State. 

•  In  §  456.716(d)(5)(ii)  we  have  added 
wording  to  clarify  the  bases  for  DUR 
board  recommendations,  and  we  have 
added  wording  to  §  456.703(f)(5)  to 
allow  the  consideration  of  standards  if 
an  in-depth  review  is  needed  to 
determine  whether  to  intervene  once  the 
potential  therapeutic  problems  have 
been  identified  through  the  use  of 
clinical  criteria. 

•  Also,  we  have  made  certain 
technical  corrections  and  corrections  of 
typographical  errors  that  appeared  in 
the  interim  final  rule. 

VI.  Regulatory  Impact  Statement 

A.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibihtv  Act 
(RFA)  (5  U.S.C  601  through  6'l2)  unless 
the  Secretary  certifies  that  a  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purpK)ses  of  the  RFA,  all 
pharmacies  and  prescribing  physicians 
are  considered  to  be  small  entities. 

B.  Comments  on  Regulatory  Impact 
Analysis  and  Regulatory  Flexibility 
Analysis 

In  the  interim  final  rule  with 
comment  period,  we  included  a 
regulatory  impact  and  regulatory 
flexibility  analysis  because  of  the 
financial  impact  on  the  operation  of 
pharmacies,  the  States,  and  on 
recipients.  The  analysis  described  the 
effects  that  the  interim  final  rule  with 
comment  period  would  have  on  these 
individuals  and  entities. 

We  received  35  comments  concerning 
the  costs  of  the  dnig  use  review 
program,  the  cost  of  the  DUR 
requirements  on  pharmacies,  and  the 
cost  estimates  included  in  the  interim 
final  rule.  All  commenters  indicated 
that  the  actual  costs  of  implementing 
the  provisions  will  be  higher  than  the 
amounts  presented.  Eight  of  the 
commenters  furnished  specific  cost 
figures  either  for  their  particular 
operation  or  they  supplied  estimates  of 
specific  costs  per  prescription,  type  of 
service  rendenKi.  equipment  costs,  or 
total  program  costs. 


The  comments  covered  the  following 
specific  areas: 

•  Initial  hardware  and  software 
computer  costs 

•  Upgrade  costs  for  computer 
programs 

•  Counseling 

•  Cognitive  services 

•  Dispensing  fees 

•  Consultation  with  physicians 

•  Interventions  by  pharmacies 

•  Recordkeeping 

•  Additional  liability  for  the 
pharmacist 

•  Profiles 

The  other  commenters  suggested  th«» 
cost  saving  estimate  was  too  high, 
advocated  increased  Federal  funds  to 
offset  DUR  costs,  urged  voluntary 
compliance  of  prospective  DUR 
requirements  for  small  fragile 
pharmacies,  warned  that  DUR  cost 
estimates  were  too  low.  and  requested  a 
comprehensive  regulator^'  analysis  for 
small  businesses.  For  a  complete 
summarization  of  these  comments  and 
our  responses,  see  section  II  of  this 
preamble. 

We  were  unable  to  provide  a  more 
quantitative  analysis  due  to  the  lack  of 
empirical  data.  However,  we  did  receive 
several  studies  from  commenters. 
Although  these  data  were  somewhat 
limited,  we  agree  that  some  of  our 
estimates  were  low.  We  believe, 
however,  that  additional  research  in  the 
future  concerning  these  issues  is  needed 
to  provide  us  with  more  specific  results. 

This  final  nde  revises  the  November 
2.  1992,  interim  final  rule  with 
comment  period  based  on  comments 
submitted  by  the  public.  Costs 
associated  with  implementing  these 
regulations  are  a  consequence  of  section 
4401  of  OBRA  "90,  not  the  regulations. 
We  do  not  believe,  absent  any 
additional  definitive  research  studies, 
that  the  chemges  incorporated  into  this 
final  rule  as  a  result  of  public  comments 
will  have  any  significant  effect  on  DUR 
costs. 

C.  Impact  on  Small  Rural  Hospitals 

Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  final  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1 102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  are  not  preparing  a  rural  impact 
analysis  since  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
rule  will  not  have  a  significant  impact 
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oi'  the  upt';.i;ioii.s  ul  a  suLiblantiai 
numbor  of  small  rural  hospitals.  In 
accordance  with  the  provisions  of 
Executive  Order  12866.  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

V.  Qillettion  of  Informalion 
Requirements 

Sections  456.703.  456.705.  456.709. 
456.711.456  712.  456  716.  and  456  722 
contain  information  collection  or 
recordkeeping  requirements  or  b<ith  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
th«  Paperwork  Reduction  Act  of  1980 
(44  U.S  C  3501  et  seq.).  The  information 
collection  requirements  concern  the 
collection  of  information  for  patient 
p'ofiles  of  Medicaid  recipients, 
preparation  by  the  State  DUR  boards  of 
annual  reports  to  the  State  agency,  and 
preparation  of  annual  reports  by  the 
State  agency  to  the  Secretary.  These  are 
st<»tutory  requirements.  The  respondents 
who  will  provide  the  information 
include  Medicaid  recipients  who  will 
provide  information  for  profiles  to 
pharmacists.  State  DUR  boards  that  will 
provide  annual  report  information  to  the 
State  agencies  and  State  agencies  that 
will  provide  annual  report  information 
•o  the  Secretary  Public  reporting 
burden  for  the  collection  of  profile 
information  is  estimated  to  be  5  minutes 
for  each  initial  encounter  and  2  minutes 
for  each  subsequent  encounter.  Public 
reporting  burden  for  the  collection  of 
the  annual  report  information,  which 
includes  activities  by  the  DUR  board 
and  by  the  State  agency,  is  estimated  to 
he  up  to  60  hours  a  year  per  State 

A  notice  will  be  published  in  the 
Federal  Register  after  approval  is 
obtdiiu'd 

'  i^t  orsubiecis  in  42  CFR  Part  456 

Administrative  practice  and 
proc;edure.  Crant  programs — health, 
Health  facilities,  Medicaid.  Repjorling 
and  rei  ordkeeping  requirements 

42  rt  R  part  456  is  amended  as  sot 
forth  b»  l.i.v 

PART  456— UTILIZATION  CONTROL 

1.  The  authority  citation  continues  to 
read  as  follows; 

Authority:  Se«    1 102  of  the  Social  Security 
Act  (42  use  1302).  unleiss  otherwise  noted 

2.  In  §  456  702  the  definitions  of 
"overutilization"  and 
"underutilization"  are  revised  to  read  as 
follows: 

§  456  702    Definitions. 

•         •         •         •         • 

Overutiluation  means  use  of  a  drug  in 
a  quantity,  strength,  or  duration  that  is 


(■SSrtr>    111  .It  I1H'\  r  .) 


,.    utic  goal  or  that  puts  the 
recipient  at  risk  of  a  clinically 
significant  undesirable  effect,  or  both 

•  •        •        ■        • 

Underutilization  means  use  of  a  drug 
by  a  recipient  in  insufficient  quantity, 
strength,  or  duration  to  achieve  a 
desired  therapeutic  goal  or  that  puts  the 
recipient  at  risk  of  a  clinically 
significant  undesired  effect,  or  both. 

3.  In  §456.703,  paragraphs  (b).  (c), 
and  (e)(4)  are  revised,  the  introductory 
text  of  paragraphs  (e)  and  (f)  are 
republished  and  paragraphs  (OH).  (fl(2). 
(f)(5).  (f)(6)  and  (h)  are  revised  to  read 
as  follows: 

§  456.703    Drug  use  review  program. 

•  •         •         •         • 

(b)  Exception  for  drugs  dispensed  to 
certain  nursing  facility  residents 
Prospective  drug  review  and 
retrospective  drug  use  review  (including 
interventions  and  education)  under  the 
DUR  program  are  not  required  for  drugs 
dispensed  to  residents  of  nursing 
facilities  that  are  in  compliance  with  the 
drug  regimen  review  procedures  set 
forth  in  part  483  of  this  chapter.  This 
does  not  preclude  the  State  agency  from 
making  such  drugs  subject  to 
prospective  DUR  or  retrospective  DUR 
or  both,  provided  the  State  agency 
makes  the  drugs  subject  to  all  the 
requirements  of  this  subpart  applicable 
to  the  respective  review 

(c)  Exemption  for  certain  covered 
outpatient  drugs  dispensed  by  hospitals 
and  health  maintenance  organizations. 

(1)  The  State  plan  must  provide  that 
covered  outpatient  drugs  dispensed  by  a 
hospital  using  drug  formulary  systems 
and  billed  to  the  plan  at  no  more  than 
the  hospital's  purchasing  costs  are  not 
subject  to  the  requirements  of  this 
subpart.  Individual  hospitals  requesting 
this  exemption  must  provide  assurances 
to  the  State  agency  that  they  meet  the 
requirements  specified  in  section 
1927(j)(2)ofthe  Act. 

(2)  The  State  plan  must  provide  that 
covered  outpatient  drugs  dispensed  by 
health  maintenance  organizations  are 
not  subject  to  the  requirements  of  this 
subpart. 

•  •        •        •        • 

(e)  Source  of  predetermined 
standards.  The  predetermined  standards 
must  be — 

•  *         •         *         • 

(4)  Any  combination  of  paragraphs 
(e)(1)  through  (e)(3)  of  this  section. 

(f)  Requirements  for  predetermined 
standards  The  predetermined  standards 
used  in  the  DUR  program  must  meet  the 
following  requirements 

(1)  The  source  materials  for  their 
development  are  consistent  with  peer- 


reviewed  medical  literature  (that  is. 
scientific,  medical,  and  pharmaceutical 
publications  in  which  original 
manuscripts  are  published  only  aftei 
having  been  critically  reviewed  by 
unbiased  independent  experts)  and  the 
following  compendia. 

(i)  American  Hospital  Formulary 
Service  Drug  Information; 

(ii)  United  Slates  Pharmacopeia-Drug 
Information; 

(iii)  American  Medical  Association 
Drug  Evaluations. 

(2)  Differences  between  source 
materials  were  resolved  by  physicians 
and  pharmacists  developing  consensus 
solutions.  The  consensus  process  means 
the  reliance,  by  the  criteria  developers, 
on  the  expertise  of  physicians  and 
pharmacists  to  evaluate  differences  in 
criteria  source  materials  and  to  come  to 
agreement  on  how  differences  should  be 

resolved. 

•  •        •        *        • 

(5)  The  review  based  on  clmical 
criteria  uses  predetermined  standards  to 
determine  the  population  at  risk  of  a 
clinically  significant  adverse  medical 
result  and  applies  standards, 
appropriate  to  this  population,  across 
providers  and  patients  to  determine  the 
provider  outliers  whose  prescribing, 
dispensing,  or  consumption  practices 
may  not  conform  to  accepted  standards 
of  care.  Various  statistical  measures 
(including  mean,  range,  or  other 
measures  at  the  discretion  of  the  State) 
may  be  applied  to  these  data.  Standards 
may  be  considered  in  deciding  if  an  in- 
depth  review  is  needed  to  determine 
whether  to  intervene  once  the  potential 
therapeutic  problems  have  been 
identified  through  the  use  of  clinical 
criteria 

(6)  They  have  been  tested  against 
claims  data  prior  to  adoption  in  order  to 
validate  the  level  of  possibly  significant 
therapeutic  problems  without  undue 
levels  of  false  positives 

*  •         •         •        * 

(h)  Confidentiality  of  patient  related 
data  In  implementing  the  DUR 
program,  the  agency  must  establish,  in 
regulations  or  through  other  means, 
policies  concerning  confidentiality  of 
patient  related  data  that  are  consistent 
with  applicable  Federal  confidentiality 
requirements  at  part  431 ,  subpart  F  of 
this  chapter:  the  State  Pharmacy 
Practice  Act;  and  the  guidelines  adopted 
by  the  State  Board  of  Pharmacy  or  other 
relevant  licensing  bodies. 

4  In  §  456.705,  paragraph  lb) 
introductory  text  is  republished  and 
paragraphs '(b)(2)(i),  (b)(3),  (b)(4),  (r). 
and  (d)  are  revised  to  read  as  follows: 

§  456  705    Prospective  drug  review 


(b)  Point-of-sale  or  point-of- 
distribution  review. 

***** 

(2)  Drug-disease  contraindication,  that 
is,  the  potential  for,  or  the  occurrence 
of— 

(i)  An  undesirable  alteration  of  the 
therapeutic  effect  of  a  given  drug 
because  of  the  presence,  in  the  patient 
for  whom  it  is  prescribed,  of  a  disease 
condition;  or 
***** 

(3)  Adverse  drug-drug  interaction, 
that  is,  the  potential  for,  or  occurrence 
of  a  clinically  significant  adverse 
medical  effect  as  a  result  of  the  recipient 
using  two  or  more  drugs  together. 

(4)  Incorrect  drug  dosage,  that  is,  the 
dosage  lies  outside  the  daily  dosage 
specified  in  predetermined  standards  as 
necessary  to  achieve  therapeutic  benefit. 
Dosage  is  thestrength  multiplied  by  the 
quantity  dispensed  divided  by  day's 
supply. 

•         *         *         *         ft 

(c)  Drug  counseling.  (1)  As  part  of  the 
prospective  drug  review  program, 
standards  for  counseling  by  pharmacists 
of  recipients  or  the  recipients'  caregivers 
must  be  established  by  State  law  or 
other  method  that  is  satisfactory  to  the 
State  agency.  A  State  agency's 
counseling  standards  must  address 
special  situations  where  the  patient  or 
the  patient's  representative,  is  not 
readily  available  to  receive  the  offer  to 
counsel  or  the  actual  counseling,  for 
example,  prescriptions  delivered  offsite 
or  through  the  mail.  The  State  agency. 

at  a  minimum,  must  also  address  the 
following  issues  in  their  counseling 
standards: 

(i)  VVhether  the  offer  to  counsel  is 
required  for  new  prescriptions  only,  or 
for  both  new  and  refill  prescriptions; 

(ii)  Whether  pharmacists  must  make 
the  offer  to  counsel  or  auxiliary 
personnel  are  authorized  to  make  the 
offer; 

(iii)  Whether  only  a  patient's  refusal 
of  the  offer  to  counsel  must  be 
documented,  or  whether  documentation 
of  all  offers  is  required; 

(iv)  Whether  documentation  of 
counseling  is  required;  and 

(v)  Whether  counseling  is  required  in 
situations  where  the  patient's 
representative  is  not  readily  available  to 
receive  a  counseling  offer  or  the 
counseling  itself 

(2)  The  standards  must  meet  the 
following  requirements: 

(i)  They  must  require  pharmacists  to 
offer  to  counsel  (in  person,  whenever 
practicable,  or  through  access  to  a 
telephone  service  that  is  toll-free  for 
long-distance  calls)  each  recipient  or 
recipient's  caregiver  who  presents  a 


prescription.  A  pharmacist  whose 
primary  patient  population  is  accessible 
through  a  local  measured  or  toll-free 
exchange  need  not  be  required  to  offer 
toll-free  service.  Mail  order  pharmacies 
are  required  to  provide  toll-fi-ee 
telephone  service  for  long  distance  calls. 

(ii)  They  need  not  require  a 
phaiTnacist  to  provide  consultation 
when  a  Medicaid  recipient  or  the 
recipient's  caregiver  refuses  that 
consultation. 

(iii)  They  must  specif>'  what 
documentation  by  the  pharmacy  of 
refusal  of  the  offer  of  counseling  is 
required. 

(3)  The  standards  must  specify  that 
the  counseling  include  those  matters 
listed  in  paragraphs  (c)(3)(i)  through 
(c)(3}(viii)  of  this  section  that,  in  the 
exercise  of  his  or  her  professional 
judgement  (consistent  with  State  law 
regarding  the  provision  of  such 
information),  the  pharmacist  considers 
significant  as  v\'ell  as  other  matters  the 
pharmacist  considers  significant. 

(i)  The  name  and  description  of  the 
medication; 

(ii)  The  dosage  form,  dosage,  route  of 
administration,  and  duration  of  drug 
therapy; 

(iii)  Special  directions  and 
precautions  for  preparation, 
administration,  and  use  by  the  patient; 

(iv)  Common  severe  side  or  adverse 
effects  or  interactions  and  therapeutic 
contraindications  that  may  be 
encountered,  including  their  avoidance, 
and  the  action  required  if  they  occur; 

(v)  Techniques  for  self-monitoring 
drug  therapy; 

(vi)  Proper  storage; 

(vii)  Prescription  refill  information; 
and 

(viii)  Action  to  be  taken  in  the  event 
of  a  missed  dose. 

(d)  Profiling.  The  State-agency  must 
require  that,  in  the  case  of  Medicaid 
recipients,  the  pharmacist  make  a 
reasonable  effort  to  obtain,  record,  and 
maintain  patient  profiles  containing,  at 
a  minimum,  the  information  listed  in 
paragraphs  (d)(1)  through  (d)(3)  of  this 
section. 

(1)  Name,  address,  telephone  number, 
date  of  birth  (or  age),  and  gender  of  the 
patient; 

(2)  Individual  history,  if  significant, 
including  disease  state  or  states,  known 
allergies  and  drug  reactions,  and  a 
comprehensive  list  of  medications  and 
relevant  devices;  and 

(3)  Pharmacist's  comments  relevant  to 
the  individual's  drug  therapy. 

5.  Section  456.714  is  revised  to  read 
as  follows: 


§456.714    DUR/Surveillance  and  utilization 
review  relationship. 

(a)  The  retrospective  DUR 
requirements  in  this  subpart  parallel  a 
portion  of  the  surveillance  and 
utilization  review  (SUR)  requirements 
in  subpart  A  of  this  part  and  in  part  455 
of  this  chapter. 

(b)  A  State  agency  may  direct  DUR 
staffs  to  limit  review  activities  to  those 
that  focus  on  what  constitutes 
appropriate  and  medically  necessary 
care  to  avoid  duplication  of  activities 
relating  to  fraud  and  abuse  under  the 
SUR  program. 

6.  In  §  456.716,  paragraph  (d) 
introductory  text  is  republished  and 
paragraphs  (b),  (d)(5)  introductorj-  text 
and  (d)(5){ii)  are  revised  to  read  as 
follows: 

§458.716    DUR  Board. 

***** 

(b)  Beard  composition.  At  least  one- 
third  but  not  more  than  51  percent  of 
the  DUR  Board  members  must  be 
physicians,  and  at  least  one-third  of  the 
Board  members  must  be  pharmacists. 
These  physicians  and  pharmacists  must 
be  actively  practicing  and  licensed. 
***** 

(d)  DUR  Board  activities. 

***** 

(5)  Education  program  (including 
intenentions):  Board's  activities.  The 
DUR  Board  must  perform  the  following 
activities: 


(ii)  Make  recommendations  as  to 
which  mix  of  the  interventions  set  forth 
in  §§456.711  (a)  through  (d)  would 
most  effectively  lead  to  improvement  in 
the  quality  of  drug  therapy.  The  DUR 
board  recommendations  must  be  based 
upon  an  in-depth  review  of  the  results 
of  the  application  of  predetermined 
standards  against  claims  data  reports, 
must  be  appropriate  based  upon 
program  experience,  and  must  match 
the  educational  program  with  li^e  drug 
therapy  problems  identified. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  April  1,  1994. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  )une  28. 1994. 
Donna  E.  Shalala, 
Secretary. 
(FR  Doc.  94-23280  Filed  9-22-94;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61.  64,  and  69 
(CO  Docket  No.  91-115] 

Tariffing  Requirements  (or  Billing 
Name  and  Address 

40ENCY:  Federal  Coaununications 

Cununissiun. 

ACTION:  Final  rule:  clarification. 

SUMMARY:  On  May  13.  1993.  the  Federal 
(^ommunicatiuns  Commission  adopted 
amendments  to  require  local  exchange 
carriers  to  provide  billing  name  and 
address  information  on  a  common 
carrier  basis  to  teiccommunit-ations 
service  providers  for  billing  purposes 
On  August  5.  1993.  those  rule 
amendments  were  suspended.  By  this 
document,  the  C'ximmission  clarifies  that 
the  suspension  of  these  amendments 
has  been  lifted. 

EFFECTIVE  DATE:  This  do<:ument  is 
effiHiive  .S«-pter!il)«r  23.  1<J94.  and 
establishes  the  eff«x  tive  d.ito  nf  the  niles 
a.sof)anuary  Ifl.  1994 
SUPPLEMENTARY  INFORMATION:  (3n  May 
13,  1993.  the  Fetleral  Communications 
Conimissinn  adopted  revisions  to  Parts 
61,  64.  and  69  of  its  Rules.  47  CFR  Parts 
61.  64.  and  69,  to  require  local  exrJiange 
carriers  to  provide  billing  name  and 
address  information  on  a  common 
carrier  basis  to  telecommunications 
service  providers  for  billing  purposes. 
Policies  and  Rules  Concerning  Local 
Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  I'se  Calling  (jirds. 
58  FR  36143^5.  July  6.  1993  On 
August  5,  1993.  those  rule  revisions 
were  suspended.  Policies  and  Rules 
Concerning  Local  Exchange  Corner 
Validation  and  Billing  Information  for 
Joint  Use  Calling  Cards.  58  FR  42253- 
54,  Aug.  9,  1993,  By  this  doi:unu!nt.  the 
Commission  clarifies  that  the 
suspension  of  these  rule  nwi&ions  has 


been  lifted,  and  these  revisions  took 
effect  as  of  January  18.  1994.  See 
Policies  and  Rules  Concerning  Local 
Exchange  Carrier  Validation  and  Billing 
Information  for  Joint  Use  Calling  Cards. 
58  FR  65669-71.  Dec.  16.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  .Spaeth,  Tariff  Division.  Common 
Carrier  Bureau.  (202)418-1530.     " 

Federal  Com  muni  rat  ions  Commission 

William  F.  Catmi. 

Acting  Secretary: 

IFR  Ok    94-23101  Filed  9-22-94;  8:45  ami 
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47  CFR  Pan  73 

[MM  Docket  No.  93-186,  FUM-8258.  RM-8333 
i  RM  -B343] 

Radio  Broadcasting  Services; 
Diamond  City,  AR,  Half  Way, 

Humansville.  arri  Oz.nrk  MO 

AGENCY:  Federal  Coiumujucatiuns 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  225C2  for  Channel  225A  at 
Ozark.  Missouri,  modihes  the 
construction  p«?rmit  for  Station  KZPF 
(FM).  substitutes  Channel  256A  for 
Channel  226A  at  Half  Way,  Missouri, 
and  modifies  the  construction  permit  for 
Station  KYOO-FM,  in  resfK)ns«  to  a 
petition  filed  jointly  by  Ozark  Mountain 
Broadcasting.  Inc.  and  KYOO 
Broadcasting  Company.  See  58  FR 
38548.  July  19.  1993,  The  coordinates 
for  Channel  225C2  at  O/ark  ar«  3fi-5R- 
45  and  93-26-38.  The  coordinates  for 
Channel  256A  at  Half  Way  are  37-44- 
35  and  93-15-00.  The  counterproposals 
filed  by  Lake  Broadcasting  requesting 
the  allotment  of  Clhannel  224A  to 
Diamond  City.  Arkansas,  and  Missouri 
Radio,  Inc.  proposing  the  allotment  of 
Channel  256A  to  Hiunansville. 
Mis.souri,  wen»  withdrawn  on  Man;h  3. 


1994.  With  this  action,  this  pro<>»eding 
is  terminated. 

EFFECTIVE  DATE:  November  7.  1994. 
FOR  FURTHER  tNFORMA-nON  CONTACT" 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPP1.EMENTARY  INFORMATION:  This  is  a 
summary'  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-186, 
adopted  September  12.  1994,  and 
released  September  20,  1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street,  mv.,  Washington, 
D.C.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.  2100  M  Street  NW..  Suite  140. 
Washington.  DC.  20037.  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1 .  The  author) ty  ciidtion  for  Part  73 
continues  to  read  as  follows: 

Autharitjr:  47  U.S.Q  154.  303. 

§  73.202    [Amended) 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  225A  and  adding 
Channel  225C2  at  Ozark  and  by 
removing  Channel  226A  and  adding 
Channel  256A  at  Half  Way. 

Federal  Communicaiions  Commiitsltin 

Douglas  W.  Webbink. 

Chief.  Policy  and  RuhfS  Division.  Mass,  Mfdia 

Bureau. 

IFR  Doc  94-23508  Filed  9-22-94;  8  45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DPPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Sunflower  Seed  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  proposes 
provisions  for  sunflower  seed  crop 
insurance.  These  proposed  provisions 
are  contained  in  an  endorsement  to  the 
Common  Crop  Insurance  Policy  which 
contains  standard  terms  and  conditions 
common  to  most  crops.  This  action  will 
result  in  automatic  coverage  for  late  and 
prevented  planting  as  well  as  other 
minor  policy  changes  to  better  meet  the 
needs  of  the  insured. 
DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  must  be 
submitted  no  later  than  October  24, 
1994,  to  be  sure  of  consideration. 
ADDRESSES:  Written  comments  on  this 
proposed  rule  should  be  sent  to  Man 
Dunleavy,  Regulatory  and  Procedural 
Development  Staff,  Federal  Crop 
Insurance  Corporation,  USPA. 
Washington.  DC  20250.  Hand  or 
messenger  delivery  may  be  made  to 
Suite  500.  2101  L  Street  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mari 
L  Dunleavy  at  address  listed  above. 
Telephone  (202)  254-8314. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
February  1.  1994. 

This  rule  has  been  determined  to  be 
'"not-significant"  for  purposes  of 


Executive  Order  12866.  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  the  information  collection  or 
record-keeping  requirements  included 
in  this  proposed  rule  are  found  in  7  CFR 
400  subpart  H. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  proposed  rule  does 
not  have  sufficient  federalism 
implication  to  warrant  the  preparation 
of  a  Federalism  Assessment.  The 
policies  and  procedures  contained  in 
this  rule  vdll  not  have  substantial  direct 
effects  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses.  This  action  reduces  the 
paperwork  burden  on  the  insured 
farmer,  the  reinsured  company,  or  the 
sales  and  service  contractor.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10,450, 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115.  June  24,  1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Upon  publication  of  7  CFR  457.108  as 
a  final  rule,  the  provisions  for  insuring 


sunriower  seed  contained  therein  will 
supersede  the  current  provisions 
contained  in  7  CFR  401.124.  The 
provisions  of  7  CFR  401.124  will  be 
amended  to  restrict  their  affect  to  the 
crop  year  previous  to  the  effective  date 
of  this  rule. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  its 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition.  FCIC  is 
proposing  other  changes  in  the 
provisions  for  insuring  sunflower  seed 
as  follows: 

1 .  Section  4 — The  contract  change 
date  has  been  changed  to  November  30 
to  maintain  an  adequate  time  period 
between  this  date  and  the  revised 
cancellation  date  (see  summary  of 
changes  item  2). 

2.  Section  5 — The  cancellation  and 
termination  dates  have  been  changed  to 
March  15.  This  change  is  intended  to 
reduce  the  probabifity  that  insureds  may 
make  the  determination  as  to  whether  to 
buy  insurance  on  the  probability  that  a 
loss  may  or  has  already  occurred. 

3.  Subsection  7. (a) — Provides  that  any 
acreage  is  uninsurable  that  does  not 
meet  the  rotation  requirements  outlined 
in  the  Special  Provisions. 

4.  Subsection  7.(b) — Provides  that  any 
acreage  damaged  prior  to  the  final 
planting  date  must  be  replanted  unless 
replanting  is  not  practical. 

5.  Subsection  10. (c) — Allows 
replanting  payments  to  be  made  to  an 
insured  in  excess  of  their  insured  share. 
This  excess  payment  may  be  made  if  an 
agreement  exists  between  the 
shareholders  that:  1)  requires  one 
person  to  incur  the  entire  cost  of 
replanting;  or  2)  gives  the  right  to  any 
replanting  payment  to  the  single  insured 
entity  who  incurred  the  cost  of 
replanting. 

6.  Subsection  10. (d) — Provides  that 
liability  for  a  unit  is  reduced  by  the 
amount  of  any  replanting  payment 
attributable  to  the  insured's  share  if 
sunflowers  are  replanted  using  a 
practice  that  was  originally  uninsurable. 
The  current  sunflower  provisions  do  not 
address  this  issue.  This  addition  is 
consistent  with  the  replant  provisions 
under  the  same  circumstances  for  other 
crops. 

7.  Paragraphs  12. (d)(1)  and  (2)— 
Provide  for  separate  moisture  and 
quality  adjustment.  Production  will  be 
eligible  for  excess  moisture  adjustment, 
and  for  quality  adjustment  regardless  of 
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moisture  content.  The  value  of  damaged 
production  will  be  determined  bused  on 
grading  fac  ti)rs  other  than  moistun* 
content. 

ft.  Section  13— Provides  protection  for 
ai:reage  planted  within  25  days  af^er  the 
final  planting  date,  and  for  acreage  that 
cannot  be  planto<l  due  to  any  insurable 
causes  of  loss.  If  the  insured  is 
prevented  from  planting  by  the  final 
planting  date,  or  intends  to  plant  within 
the  late  planting  period  and  is 
prevented  from  doing  so.  insuraiice 
protection  is  provided  at  fifty  percent 
(50%)  of  the  production  guaranle*?  for 
timely  planted  jcreago. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Sunflower  st^ftd. 
Proposed  Rule 

Pursuant  to  the  authority  contained  in 
the  Federal  Crop  Insuranc  e  Act,  as 
amended  (7  U.S.C.  1501  et  seq.).  the 
Federal  Crop  Insurance  Corporation 
hereby  proposes  to  amend  the  Common 
Crop  Insurance  Regulations.  (7  CFR  Part 
457)  as  follows; 

1.  The  authority  citation  for  7  CFR 
Part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506.  1516. 

2.  7  CFR  Part  457  is  amended  by 
adding  a  new  section,  457.108 
Sunflower  Seed  Crop  Insurance 
Provisions,  to  read  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 


§  457.108    Sunflower  Seed  Crop  Insurance 
Provisions. 

The  .^unflower  Seed  Crop  Lisurance 
Provisions  for  the  1995  and  sucf^eedirg 
crop  years  are  as  follows: 

UNITED  STATES  DEPARTMENT  OK 
AGRiaJLTURE 

Federal  Corp  Insurance  Corporation 

.Siin/7oH>-T  Seed  Crop  Provifiions 

If  a  conflict  exists  among  the  Common 
Crop  Insurance  Policy  (§  457.8).  these 
crop  provisions,  and  the  Special 
Provisions,  the  Special  Provisions  will 
control  these  crop  provisions  and  the 
common  policy  and  these  crop 
provisions  will  control  the  common 
policy. 

1.  Definitions 

(a)  Days — Calendar  days. 

(b)  Final  planting  date — The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
roust  initially  be  planted  in  order  to  be 


insured  for  the  full  production 
guarantee. 

(c)  Good  farming  practites — The 
cultural  practices  generally  in  use  in  the 
county  for  the  crop  to  make  normal 
progress  toward  maturity  and  produce 
at  least  the  yield  used  to  determine  the 
production  guarantee  and  are  those 
recognized  by  the  Cooperative  extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  area. 

(d)  Han'est — Combining  or  threshing 
the  sunflowers  for  seed. 

(e)  Interpianted — Acreage  on  which 
two  or  more  crops  arc  planted  in  a 
manner  that  does  not  permit  separate 
agronomic  maintenance  or  har\'ost  of 
the  insured  crop. 

(fl  Irrigated  practice — A  method  or 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  tbe  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production 
guarantee  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

(g)  Late  planted — Acreage  planted  to 
the  insured  crop  during  the  late  planting 
period. 

(h)  Late  planting  period — ^The  period 
that  begins  the  day  after  the  final   - 
planting  date  for  the  insured  crop  and 
ends  twenty-five  (25)  days  after  the  final 
planting  date. 

(i)  Local  market  price — The  cash  seed 
price  per  pound  for  oil  type  sunflower 
seed  grading  U.S.  No.  2.  or  non-oil  type 
sunfiower  seed  with  a  test  weight  of  22 
pounds  per  bushel  and  five  percent 
(5%)  kernel  damage,  offered  by  buyers 
in  the  area  in  which  you  normally 
market  the  sunflower  seed.  The  local 
market  price  for  oil  type  sunflower  seed 
will  reflect  the  maximum  limits  of 
quality  deficiencies  allowable  for  the 
U.S.  No.  2  grade  of  sunflower  seed. 
Factors  not  associated  with  grading  of 
sunflower  seed  under  the  Official 
United  States  Standards  for  Grain 
including,  but  not  limited  to.  oil  or 
moisture  content  will  not  be  considered. 

(j)  Planted  acreage — Land  in  which 
seed  has  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and 
planting  method,  at  the  correct  depth, 
into  a  seedbed  which  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  Sunflower  seed 
must  initially  be  planted  in  rows  far 
enough  apart  to  permit  cultivation. 
Planting  in  any  other  manner  will  be 
considered  as  a  failure  to  follow 
recognized  good  farming  practices  and 
any  loss  of  production  will  not  be 
insured,  unless  otherwise  provided  by 
the  Special  Provisions  or  by  written 
ngreement 


(k)  Practical  to  replant — In  lieu  of 
Subsection  l.(ff)  of  the  Common  Crop 
Insurance  Policy  (§457.8).  praciical  to 
replant  is  defined  as  our  determination, 
after  loss  or  damage  to  the  insured  crop, 
based  on  factors,  including  but  not 
limited  to  moisture  availability, 
condition  of  the  field  and  time  to  crop 
maturity,  that  replanting  to  the  insured 
crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for 
the  end  of  the  insurance  period.  It  will 
not  be  considered  practical  to  replant 
after  the  end  of  the  late  planting  period 
unless  replanting  is  generally  occurring 
in  the  area. 

(I)  Prevented  planting — Inability  to 
plant  the  insured  crop  with  projier 
equipment  by: 

(1)  The  final  planting  date  designated 
m  the  Special  Provisions  for  the  insured 
crop  in  the  county;  or 

(2)  The  end  of  the  late  planting 
period. 

You  must  have  been  unable  to  plant 
the  insured  crop  due  to  an  insured 
cause  of  loss  that  has  prevented  most 
producers  in  the  surrounding  area  from 
planting  due  to  similar  insurable  causes. 
The  insured  cause  of  prevented  planting 
must  occur  between  the  sales  closing 
date  and  the  final  planting  date  for  the 
insured  crop  in  the  county  or  within  the 
late  planting  period. 

(m)  Production  guarantee — The 
number  of  pounds  determined  by 
multiplying  the  approved  yield  per  acre 
by  the  coverage  level  percentage  you 
elect. 

(n)  Replanting — Performing  the 
cultural  practices  necessary  to  replace 
the  sunflower  seed  and  then  replacing 
the  sunfiower  seed  in  the  insured 
acreage  with  the  expectation  of  growing 
a  successful  crop. 

(o)  Time/yp/onferf— Planted  on  or 
before  the  final  planting  date  designated 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county. 

(p)  Written  agreement — Designated 
terms  of  this  policy  may  be  altered  by 
written  agreement.  Each  agreement  must 
be  applied  for  by  the  insured  in  writing 
no  later  than  the  sales  closing  date  and 
is  valid  for  one  year  only.  If  not 
specifically  renewed  the  following  year, 
continuous  insurance  will  be  in 
accordance  v^th  the  printed  policy.  All 
variable  terms  including,  but  not  limito<i 
to.  crop  variety,  guarantee,  premium 
rate  and  price  election  must  be 
contained  in  the  written  agreement.  In 
specific  instances,  a  written  agreement 
mav  be  applied  for  after  the  sali« 
closing  date,  and  approved  if,  after  a 
physical  inspection  of  the  acreage,  there 
is  a  determination  that  the  crop  has  the 
expectancy  of  making  at  least  the 
guaranteed  yield.  However,  no 


prevented  planting  liability  will  be 
established  as  a  result  of  any  request 
submitted  after  the  sales  closing  date 
All  applications  for  vkrritten  agreements 
as  submitted  by  the  insured  must 
contain  all  variable  terms  of  the  contract 
between  the  company  and  the  insured 
that  will  be  in  effect  if  the  wTitten 
agreement  is  disapproved. 

2.  Unit  Division 

Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in 
subsection  l.(tt)  of  the  Common  Crop 
Insurance  Policy  (§  457.8).  may  be 
divided  into  optional  units  if,  for  each 
optional  unit  you  meet  all  the 
conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists.  All 
optional  units  must  be  reflected  on  the 
acreage  report  for  each  crop  year. 

(a)  You  must  have  records,  which  can 
be  independently  verified,  of  planted 
acreage  and  production  for  each 
optional  unit  for  at  least  the  last  crop 
year  used  to  determine  your  production 
guarantee. 

(b)  You  must  plant  the  crop  in  a 
manner  that  results  in  a  clear  and 
discemable  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit. 

(c)  You  must  have  recorc^  of 
measurement  of  stored  or  marketed 
production  from  each  optional  unit 
maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  from 
each  optional  unit  or  the  production 
from  each  unit  must  be  kept  separate 
until  after  loss  adjustment  under  the 
policy  is  completed. 

(d)  Each  optional  unit  must  meet  one 
or  more  of  the  following  criteria  as 
applicable: 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  ASCS  Farm  Serial 
Number:  Optional  imits  may  be 
established  if  each  optional  unit  is 
located  in  a  separate  legally  identified 
Section.  In  the  absence  of  Sections,  we 
may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  Umited  to:  Spanish 
grants,  railroad  surveys,  leagues,  labors, 
or  Virginia  Military  Lands  as  the 
equivalent  of  Sections  for  unit  purposes. 
In  areas  which  have  not  been  surveyed 
using  the  systems  identified  above,  or 
another  system  approved  by  us.  or  in 
areas  where  such  systems  exist  but 
boundaries  are  not  readily  discemable. 
each  optional  unit  must  be  located  in  a 
separate  farm  identified  by  a  single 
ASCS  Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage 
Including  Both  Irrigated  and  Non- 
Irrigated  Practices:  in  addition  to  or 
instead  of  establishing  optional  units  by 
Section,  section  equivalent  or  ASCS 
Farm  Serial  Number,  optional  units  may 


be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in 
the  same  Section,  section  equivalent  or 
ASCS  Farm  Serial  Number.  The 
irrigated  acreage  may  not  extend  beyond 
the  point  at  which  youi  irrigation 
system  can  deliver  the  quantity  of  water 
needed  to  produce  the  yield  on  which 
your  guarantee  is  based  and  you  may 
not  continue  into  non-irrigated  acreage 
in  the  same  rows  or  planting  pattern. 
You  must  plant,  cultivate,  fertilize,  or 
otherwise  care  for  the  irrigated  acreage 
in  accordance  with  recognized  good 
irrigated  fanning  practices. 

Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including, 
but  not  limited  to,  production  practice, 
type,  variety,  and  planting  period  other 
than  as  described  under  this  section.  If 
you  do  not  comply  fully  with  these 
provisions  we  will  combine  all  optional 
units  which  are  not  in  compliemce  with 
these  provisions  into  the  basic  unit  from 
which  they  were  formed.  We  may 
combine  the  optional  luiits  at  any  time 
we  discover  that  you  have  failed  to 
comply  with  these  provisions.  If  failure 
to  comply  with  these  pro\isions  is 
determined  to  be  inadvertent,  and  the 
optional  units  are  combined,  that 
portion  of  the  premium  paid  for  the 
purpose  of  electing  optional  units  will 
be  refunded  to  you  pro  rata  for  the  units 
combined. 

3.  Insurance  Guarantees.  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities 

In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the 
Common  Crop  Insurance  Policy 
(§  457.8),  you  may  select  only  one  price 
election  for  all  the  sunflower  seed  in  the 
county  insured  imder  this  polic)'. 
However,  if  the  Special  Provisions 
pro\ide  different  price  elections  by 
type,  you  may  select  one  price  election 
for  each  sunflower  seed  type  designated 
in  the  Special  Provisions. 

4.  Contract  Changes 

The  contract  change  date  is  November 
30  preceding  the  cancellation  date  (see 
the  provisions  of  section  4  (Contract 
Changes)  of  the  Common  Crop 
Insurance  Policy  (§  457.8)). 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  subsection  2.(f)  of 
the  Common  Crop  Insurance  Policy 
(§  457.8),  the  cancellation  and 
termination  dates  are  March  15. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Common  Crop  Insurance 


Policy  (§  457.8),  the  crop  insured  will  be 
all  the  oil  and  non-oil  type  sunflower 
seed  in  the  county  for  which  a  premium 
rate  is  pro\ided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  planted  for  harvest  as 
sunflower  seed;  and 

(c)  That  are  not  (unless  a  written 
agreement  allows  otherwise): 

(1)  Interpianted  with  another  crop;  or 

(2)  Planted  into  an  established  grass 
or  legume. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  9  (Insurable  Acreage)  of  the 
Common  Crop  Insurance  Policv 
(§457.8): 

(a)  We  will  not  insure  any  acreage 
which  does  not  meet  the  rotation 
requirements  shown  in  the  Special 
Provisions;  and 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date, 
to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  ninety  percent 
(90%)  of  the  production  guarantee,  must 
be  replanted  unless  we  agree  that 
replanting  is  not  practical  (see 
subsection  l.(k)). 

8.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the 
Common  Crop  Insurance  Policy 
(§457.8).  the  calendar  date  for  the  end 
of  the  insurance  period  is  November  30. 
immediately  following  planting. 

9.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the 
Common  Crop  Insurance  Policy 
(§457.8),  insurance  is  provided  only 
against  the  following  causes  of  loss 
which  occur  within  the  insurance 
period: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measures; 

(d)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water 
supply,  if  applicable,  due  to  an 
unavoidable  cause  of  loss  occurring 
within  the  insurance  period. 

10.  Replanting  Payments 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Common 
Crop  Insurance  Policy  (§  457.8),  a 
replanting  payment  for  sunflower  seed 
is  allowed  if  the  sunflowers  are 
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damaged  by  an  insurable  cause  of  loss 
to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  ninety  percent 
(90%)  of  the  production  guarantee  for 
the  acreage  and  it  is  practical  to  replant 
(see  subsection  l.(k)). 

(b)  The  maximum  amount  of  the 
replanting  payment  per  acre  will  be  the 
lesser  of  twenty  percent  (20%)  of  the 
production  guarantee  or  175  (pounds  of 
seed),  multiplied  by  your  price  election, 
multiplied  by  your  insured  share  or  the 
share  determined  in  10. (c).  if  applicable. 

(c)  When  more  than  one  person 
insures  the  same  crop  on  a  share  basis, 
a  replanting  payment  based  on  the  total 
shares  insured  by  us  may  be  made  to  the 
insured  person  who  incurs  the  total  cost 
of  replanting  Payment  will  be  made  in 
this  manner  only  if  an  agreement  exists 
between  the  insured  persons  which: 

(1)  Fijquires  one  person  to  incur  the 
entire  cost  of  replanting;  or 

(2)  Gives  the  right  to  all  replanting 
payments  to  one  person. 

(d)  When  sunflower  seed  is  replanted 
using  a  practice  that  is  uninsurable  as 
an  original  planting,  the  liability  for  the 
unit  will  be  reduced  by  the  amount  of 
the  replanting  payment  which  is 
attributable  to  your  share.  The  premium 
amount  will  not  be  reduced. 

11.  Duties  In  The  Event  of  Damage  or 
Loss 

In  accordance  with  the  requirements 
of  section  14  (Duties  in  the  Event  of 
Damage  or  Loss)  of  the  Common  Crop 
Insurance  Policy  (§  457.8).  if  you 
initially  discover  damage  to  any  insured 
crop  within  15  days  of,  or  during 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least 
10  feet  wide  and  extend  the  entire 
length  of  each  field  in  the  unit,  and 
must  not  be  harvested  or  destroyed  until 
the  earlier  of  our  inspection  or  15  days 
after  harvest  of  the  balance  of  the  unit 
is  completed. 

12.  Settlement  of  Claim 

(a)  We  will  detennine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  records  of  production: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
acceptable  records  of  production  were 
not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  claim  on  any  unit  by: 

(1)  Multiplying  the  insured  acreage  by 
the  production  guarantee; 


(2)  Subtracting  h-om  this  the  total 
production  to  count; 

(3)  Multiplying  the  remainder  by  your 
price  election;  and 

(4)  Multiplying  this  result  by  your 
share. 

(c)  The  total  production  (pounds)  to 
count  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  production 
guarantee  for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  Damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
records  of  production  that  are 
acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  LJnhar\'ested  production  (mature 
unharvested  production  may  be 
adjusted  for  quaUty  deficiencies  and 
excess  moisture  in  accordance  with 
subsection  12(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use 
or  you  wish  to  abandon  and  no  longer 
care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon 
such  agreement,  the  insurance  period 
for  that  acreage  will  end  if  you  put  the 
acreage  to  another  use  or  abandon  the 
crop.  If  agreement  on  the  appraised 
amount  of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  at  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  you  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  sunflower  seed  production 
may  be  adjusted  for  excess  moisture  and 
quality  deficiencies.  If  moisture 
adjustment  is  applicable,  it  will  be  made 
prior  to  any  adjustment  for  quality. 


(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0. 1  percentage  point  of 
moisture  in  excess  often  percent  (10%). 
We  may  obtain  samples  of  the 
production  to  determine  the  moisture 
content. 

(2)  Production  will  be  eligible  for 
quality  adjustment  if 

(i)  Deficiencies  in  quality  result  in: 

(A)  Oil  type  sunflower  seed  not 
meeting  the  grade  requirements  for  U.S. 
No.  2  (grades  U.S.  sample  grade) 
because  of  test  weight,  kernel  damage 
(excluding  heat  damage),  or  a  musty, 
sour  or  commercially  objectionable 
foreign  odor,  or  distinctly  low  quality; 
or 

(B)  Non-oil  type  sunflower  seed 
having  a  test  weight  below  22  pounds 
per  bushel  or  kernel  damage  (excluding 
heat  damage)  in  excess  of  five  percent 
(5%)  or  a  musty,  sour  or  commercially 
objectionable  foreign  odor,  or  distinctly 
low  quality;  or 

(ii)  Substances  or  conditions  are 
present  that  are  identified  by  the  Food 
and  Drug  Administration  or  other  public 
health  organizations  of  the  United  States 
as  being  injurious  to  human  or  animal 
health. 

(3)  Quality  will  be  a  factor  in 
determining  your  loss  only  if 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided 
under  these  crop  provisions; 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  for  the 
damaged  sunflower  seed  that  is  less 
than  the  local  market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  ur  cundiiioiib 
are  made  using  samples  of  the 
production  obtained  by  us  or  by  a 
disinterested  third  party  approved  by 
us;  and 

(iv)  The  samples  are  analyzed  by  a 
grader  licensed  under  the  authority  of 
the  United  States  Grain  Standards  Act 
or  the  United  States  Warehouse  Act 
with  regard  to  deficiencies  in  quality,  or 
by  a  laboratory  approved  by  us  with 
regard  to  substances  or  conditions 
injurious  to  human  or  animal  health. 
(Test  weight  for  quality  adjustment 
purposes  may  be  determined  by  our  loss 
adjuster.) 

(4)  Sunflower  seed  production  that  is 
eligible  for  quality  adjustment,  as 
specified  in  paragrapbs  12. (d)(2)  and  (3). 
will  be  reduced  as  follows: 

(i)  The  market  price  of  the  qualifying 
damaged  production  and  the  local 
market  price  will  be  determined  on  the 
earlier  of  the  date  such  quality  adjusted 
production  is  sold  or  the  date  of  final 
inspection  for  the  unit.  The  price  for  the 
qualifying  damaged  production  will  be 
the  market  price  for  the  local  area  to  the 
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extent  feasible.  Discounts  used  to 
establish  the  net  price  of  the  damaged 
production  will  be  limited  to  those 
which  are  usual,  customary,  and 
reasonable.  The  price  will  not  b*:" 
reduced  for: 

(A)  Moisture  content; 

(B)  Damage  due  to  uninsured  causes: 
or 

(C)  Drying,  handling,  p-fDcessing,  or 
any  other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of 
the  sunflower  seed;  except,  if  the  price 
of  the  damaged  production  can  be 
increased  by  conditioning,  we  may 
reduce  the  price  of  the  production  after 
it  has  been  conditioned  by  the  cost  of 
conditioning  but  not  lower  than  the 
value  of  the  production  before 
conditioning, 

(We  may  obtain  prices  from  any  buyer 
of  our  choice.  If  we  obtain  prices  from 
one  or  more  buyers  located  outside  your 
local  market  area,  we  will  reduce  such 
prices  by  the  additional  costs  required 
to  deliver  the  sunflower  seed  to  those 
buyers); 

(ii)  The  value  of  the  damaged  or 
conditioned  production  will  be  divided 
by  the  local  market  price  to  determine 
the  quality  adjustment  factor;  and 

(iii)  The  number  of  pounds  remaining 
after  any  reduction  due  to  excessive 
moisture  (the  moisture-adjusted  gross 
pounds  (if  appropriate))  of  the  damaged 
or  conditioned  production  will  then  be 
multiplied  by  the  quality  adjustment 
factor  to  determine  the  net  production 
to  count. 

(e)  Any  production  harvested  from 
plants  growing  in  the  insured  crop  may 
be  counted  as  production  of  the  insured 
crop  on  a  weight  basis. 

13.  Late  Planting  and  Prevented 
Planting 

(a)  In  lieu  of  paragraph  8. (b)(2)  and 
subsection  l.(aa)  of  the  Common  Crop 
Insurance  Policy  {§  457.8),  insurance 
will  be  provided  for  acreage  planted  to 
the  insured  crop  during  the  late  planting 
period  (see  subsection  13. (c)),  and 
acreage  you  were  prevented  fi-om 
plcmting  (see  subsection  13.(d)).  These 
coverages  provide  reduced  production 
guarantees.  The  reduced  guarantees  will 
be  combined  with  the  production 
guarantee  for  timely  planted  acreage  for 
each  unit.  The  premium  amount  for  late 
planted  acreage  and  eligible  prevented 
planting  acreage  will  be  the  same  as  that 
for  timely  planted  acreage.  If  the  amount 
of  premium  you  are  required  to  pay 
(gross  premium  less  our  subsidy)  for  late 
planted  acreage  or  prevented  planting 
acreage  isxceeds  the  liability  on  such 
acreage,  coverage  for  those  acres  will 
not  be  provided  (no  premium  will  be 
due  and  no  indemnity  will  be  paid  for 


such  acreage),  (For  example,  assume 
you  insure  one  unit  in  which  you  have 
a  100  percent  (100%)  share.  The  unit 
consists  of  150  acres,  of  which  50  acres 
were  planted  timely,  50  acres  were 
planted  seven  (7)  days  after  the  final 
planting  date  (late  planted),  and  50 
acres  are  unplanted  and  eligible  for 
prevented  planting  coverage.  To 
calculate  the  amount  of  any  indemnity 
which  may  be  due  to  you,  the 
production  guarantee  for  the  unit  will 
be  computed  as  follows: 

(1)  For  timely  planted  acreage, 
multiply  the  per  acre  production 
guarantee  for  timely  planted  acreage  by 
the  50  acres  planted  timely; 

(2)  For  late  planted  acreage,  multiply 
the  per  acre  production  guarantee  for 
timely  planted  acreage  by  ninety-three 
percent  (0.93)  and  multiply  the  result  by 
the  50  acres  planted  late;  and 

(3)  For  prevented  planting  acreage, 
multiply  the  result  by  the  50  acres 
eligible  for  prevented  planting  coverage. 

The  total  of  the  three  calculations  will 
be  the  production  guarantee  for  the  unit. 
Your  premium  will  be  based  on  the 
result  of  multiplj'ing  the  per  acre 
production  guarantee  for  timely  planted 
acreage  by  the  150  acres  in  the  unit). 

(b)  You  must  provide  written  notice  to 
us  if  you  were  prevented  from  planting 
(see  subsection  1.(1)).  This  notice  must 
be  given  not  later  three  (3)  days  after: 

(1)  The  final  planting  date  for  acreage 
you  were  prevented  from  planting  by 
the  final  planting  date  if  you  have 
unplanted  acreage  that  may  be  eligible 
for  prevented  planting  coverage;  and 

(2)  The  date  you  discover  that 
planting  vdll  not  be  possible  within  the 
late  planting  period  for  any  acreage  that 
may  be  eligible  for  prevented  planting 
coverage,  if  you  were  not  prevented 
from  planting  such  acreage  by  the  final 
planting  date  but  were  prevented  from 
planting  such  acreage  during  the  late 
planting  period. 

(c)  Late  Planting: 

(1)  For  sunflower  acreage  planted 
after  the  final  planting  date  but  on  or 
before  25  days  after  the  final  planting 
date,  the  production  guarantee  for  each 
acre  will  be  reduced  for  each  day 
planted  after  the  final  planting  date  by: 

(i)  One  percent  (.01)  for  the  first 
through  the  tenth  day;  and 

(ii)  Two  percent  (.02)  for  the  eleventh 
through  the  twenty-fifth  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the 
Common  Crop  hisurance  Policy 

(§  457.8).  you  must  report  the  dates  the 
acreage  is  planted  within  the  late 
planting  period. 

(3)  If  planting  of  sunflower  seed 
continues  after  the  final  planting  date. 
or  you  are  prevented  from  planting 


during  the  late  planting  period,  the 
acreage  reporting  date  will  be  the  later 
of 

(i)  The  acreage  reporting  date 
contained  in  the  Special  Provisions  for 
the  insured  crop;  or 

(ii)  Five  (5)  days  after  the  end  of  the 
late  planting  period. 

(dj  Prevented  Planting  (Including 
Planting  After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from 
planting  sunflowers  (see  subsection 
1.(1)),  you  may  elect: 

(i)  To  plant  sunflower  seed  during  the 
late  planting  period,  (The  production 
guarantee  for  such  acreage  will  be 
determined  in  accordance  with 
paragraph  13. (c)(1)); 

(ii)  Not  to  plant  this  acreage  to  any 
crop  that  is  intended  for  harvest  in  the 
same  crop  year,  (The  production 
guarantee  for  such  acreage  will  be  fiftv 
percent  (50%)  of  the  production 
guarantee  for  timely  planted  acres,  (For 
example,  if  your  production  guarantee 
for  timely  planted  acreage  is  900  pounds 
per  acre,  your  prevented  planting 
production  guarantee  would  be 
equivalent  to  450  pounds  per  acre  (900 
pounds  multiplied  by  0.5)).  This 
subparagraph  does  not  prohibit  the 
preparation  and  care  of  the  acreage  for 
conservation  practices,  such  as  planting 
a  cover  crop,  as  long  as  such  crop  is  not 
intended  for  harvest;  or 

(iii)  To  plant  sunflower  seed  after  the 
late  planting  period.  (The  production 
guarantee  for  such  acreage  will  be  fifty 
percent  (50%)  of  the  production 
guarantee  for  timely  planted  acres,  (For 
example,  if  your  production  guarantee 
for  timely  planted  acreage  is  900  pounds 
per  acre,  your  prevented  planting 
production  guarantee  would  be 
equivalent  to  450  pounds  per  acre  (900 
pounds  multiplied  by  0.5)).  Production 
to  count  for  such  acreage  will  be 
determined  in  accordance  with 
subsections  12.(c)  through  (e). 

(2)  In  addition  to  the  provisions  of 
section  1 1  (Insurance  Period)  of  the 
Common  Crop  Insurance  Policy 
(§457.8),  the  insurance  period  for 
prevented  planting  coverage  begins  on 
the  sales  closing  date  contained  in  the 
Special  Provisions  for  the  insured  crop 
in  the  county. 

(3)  The  acreage  to  which  prevented 
planting  coverage  applies  will  be 
limited  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  Slates 
Department  of  Agriculture  for  the  crop 
year  which  Umits  the  number  of  acres 
that  may  be  planted,  prevented  planting 
acreage  will  not  exceed  the  ASCS  base 
acreage  for  the  insured  crop,  reduced  by 
any  acreage  reduction  applicable  to  the 
farm  under  such  program. 
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(ii)  If  you  do  not  participate  in  any 
program  administered  by  the  United 
States  Department  of  Agriculture  which 
limits  the  number  of  acres  that  may  be 
planted,  unless  a  written  agreement 
exists  to  the  contrary,  eligible  acreage 
will  not  exceed  the  greater  of; 

(A)  The  ASCS  base  acreage  for  the 
insured  crop;  if  applicable: 

(B)  The  number  of  acres  planted  to 
sunflower  seed  on  each  ASCS  Farm 
Serial  Number  during  the  previous  crop 
year  (adjusted  for  any  reconstitution 
which  may  have  occurred  prior  to  the 
sales  closing  date),  or 

(C)  One  hundred  percent  (100%)  of 
the  simple  average  of  the  number  of 
acres  planted  to  sunflower  seed  during 
the  crop  years  that  were  used  to 
determine  your  yield. 

(iii)  Acreage  intended  to  be  planted 
under  aji  irrigated  practice  will  be 
limited  to  the  number  of  acres  properly 
prepared  to  carry  out  an  irrigated 
practice. 

(iv)  A  prevented  planting  production 
guarantee  will  not  be  provided  for: 

(A)  Any  acreage  that  does  not 
constitute  at  least  20  acres  or  20  percent 
(20%)  of  the  acres  in  the  unit, 
whichever  is  less; 

(B)  Land  for  which  the  aduarial  table 
does  aot  designate  a  premium  rate 
unless  a  written  agreement  exists 
designating  such  premium  rate; 

(C)  Land  used  for  conservation 
purposes  or  intended  to  be  or 
considered  to  have  been  left  unplanted 
under  any  program  administered  by  the 
United  States  Department  of 
Agriculture; 

(D)  Land  on  which  any  crop,  other 
than  sunflower  seed  has  lieen  planted 
and  is  intended  for  harvest,  or  has  been 
harvested  in  the  same  crop  year;  or 

(E)  Land  which  planting  history  or 
conservation  plans  indicate  would 
remain  fallow  for  crop  rotation 
purposes; 

(v)  For  the  purpose  of  determining 
eligible  acreage  for  prevented  planting 
coverage,  acreage  for  all  units  will  he 
combini!tl  and  be  reduced  by  the 
numbe.'"  of  sunflower  acres  timely 
planted  and  late  planted,  (For  example, 
assume  you  have  100  acres  eligible  for 
prevented  planting  coverage  in  which 
you  have  a  100  percent  (100%)  share 
The  acreage  is  located  in  a  single  ASCS 
Farm  Serial  Number  which  you  insure 
as  two  separate  optional  units  consisting 
of  50  acres  each.  If  you  planted  60  acres 
of  sunflower  seed  on  one  optional  unit 
and  40  acres  of  sunflower  seed  on  the 
second  optional  unit,  your  prevented 
planting  eligible  acreage  would  be 
reduced  to  zero.  (100  acres  eligible  for 
prevented  planting  coverage  less  100 
acres  planted  equals  zero)).  If  you  report 


more  sunflower  acreage  under  this 
contract  than  is  eligible  for  prevented 
planting  coverage,  we  will  allocate  the 
eligible  acreage  to  insured  units  based 
on  the  number  of  prevented  planting 
acres  and  share  you  reported  for  each 
unit. 

(4)  When  the  ASCS  Farm  Serial 
Number  covers  more  than  one  unit,  or 
a  unit  consists  of  more  than  one  ASCS 
Farm  Serial  Number,  the  covered  acres 
will  be  pro-rated  based  on  the  number 
of  acres  in  each  unit  or  ASCS  Farm 
Serial  Number  that  could  have  been 
planted  to  sunflowers  in  the  crop  year. 

(5)  In  accordance  with  the  provisions 
for  section  6  (Report  of  Acreage)  of  the 
Common  Crop  bisurance  Policy 
(§457.8).  you  must  report  any  insurable 
acreage  you  were  prevented  from 
planting.  This  report  must  be  submitted 
on  or  before  the  acreage  reporting  date, 
even  though  you  may  elect  to  plant  the 
acreage  after  the  late  planting  period. 
Any  acreage  you  report  as  eligible  for 
prevented  planting  coverage  which  is 
not  ehgible  wrill  be  deleted  from 
prevented  planting  coverage. 

Done  in  Washington.  D.C..  on  Sepifn)lH»r 
15.1994 
Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insururnf 

Corporation. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12CFR  Part  704 

Corporate  Credit  Unions 

AGENCY:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  NCUA  is  proposing  to  amend 
its  regulations  governing  corporate 
credit  unions  to  reduce  the  close  lies 
between  many  corporate  credit  unions 
and  credit  union  trada  associations. 
NCUA  is  concerned  that  these  ties 
create  unavoidable  conflicts  of  interest 
for  corporate  credit  unions. 
DATES:  Comments  must  be  postmarked 
or  posted  on  NCUA's  electronic  bulletin 
board  by  October  24,  1994 
ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  to  the  Board,  National 
Credit  Union  Administration.  1775 
Duke  Street,  Alexandria,  VA  22314- 
3428 

FOR  FURTHER  INFORMATION  CONTACT:  H 
Allen  Carver,  Director.  Office  of 
Corporate  Credit  Unions,  (703)  518- 
fi640,  or  Robert  M  Fenner.  Crf-neral 


Counsel,  (703)  518-6540.  at  the  above- 
address 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  April  12.  1994,  the  NCUA  Board 
issued  an  advance  notice  of  proposed 
rulemaking  (ANPR)  regarding  the 
relationship  between  corporate  credit 
unions  and  state  leagues  and  trade 
associations.  59  FR  18503,  April  19. 
1994.  The  ANPR  noted  that 
approximately  half  of  the  corporate 
credit  unions  are  closely  tied  to  slate 
leagues,  through  integrated  boards  or 
management  relationships.  In  the  case 
of  U.S.  Central  Credit  Union,  sir  of  nine 
board  seats  are  allotted  to  trade 
association  representatives:  three  to  the 
Credit  Union  National  Association 
(CUNA).  two  to  the  Association  of 
Credit  Union  League  Executives,  and 
one  to  the  Kansas  Credit  Union 
Association.  In  addition.  U.S.  Central's 
CEO  reports  to  the  CEO  of  CUNA. 

The  ANPR  noted  that  in  1992  NCUA 
acted  to  reduce  the  ties  between 
corporate  credit  unions  and  trade 
associations  by  amending  Part  704  to 
require  either  that  three  directors  not  be 
officers,  directors,  or  employees  of  an 
affiliated  organization,  such  as  a  state 
league,  or  that  the  corporate  credit 
union  conduct  open  and  independent 
elections.  The  regulation  was  also 
amended  to  require  recusal  for  matters 
involving  personal  pecuniary  interest 
and.  when  the  amount  in  question 
exceeds  5%  of  the  corporate  credit 
union's  capital,  matters  involving  the 
pecuniary  interest  of  an  entity  in  whii  h 
an  official  is  interested. 

Although  the  new  regulations  have 
resultt'd  in  greater  independence  for 
corporate  credit  unions,  the  leagues  and 
trade  associations  still  have 
considerable  influence  in  some 
institutions.  The  ANPR  stated  that 
NCUA  was  considering  taking 
additional  steps  to  reduce  that  influence 
because  of  the  following  factors:  (1)  the 
increased  scrutiny  of  financial 
institutions  resulting  from  the  savings 
and  loan  ilisaster;  (2)  the  asset  growth 
within  the  credit  union  system;  (3)  the 
fact  that  conflicts  or  the  appearance  of 
conflicts  caused  by  the  relationships 
between  corporate  credit  unions  and 
trade  associations  could  threaten  the 
survival  of  a  strong  and  independent 
credit  union  system;  and  (4)  the 
concerns  surrounding  U.S.  Central's 
investment  in  the  Banco  Espaiiol  de 
Credilo  (Banesto),  which  was  taken  ovitr 
by  the  Spanish  central  bank  because  nf 
problems  in  its  commercial  loan 
portfolio. 


The  ANPR  requested  comment  on 
whether  Part  704  should  be  amended  to 
require  that  the  board  of  directors  of  a 
corporate  credit  union  be  independently 
elected  by  its  members,  with  the 
condition  that  a  majority  of  the  board 
seats  be  held  by  representatives  of 
member  credit  unions,  that  all  or  a 
majority  of  the  corporate  credit  union 
board  be  comprised  of  representatives 
who  do  not  also  serve  on  the  board  of 
a  league  or  trade  association,  and  that 
management  of  a  corporate  credit  union 
rsport  solely  to  the  board  of  the 
corporate  credit  union.  The  ANPR  also 
asked  for  comment  on  whether  classes 
of  directors  at  U.S.  Central  should  be 
established,  whether  the  election  of  an 
organizational  member  representative  to 
a  position  in  a  corporate  credit  union 
should  be  considered  the  election  of  the 
individual  or  the  organization,  and 
whether  the  recusal  provision  should  be 
strengthened.  The  ANPR  noted  that  the 
proposed  changes,  if  implemented, 
would  affect  all  corporate  credit  unions 
that  are  federally  insured  or  accept 
deposits  from  federal  credit  unions. 

"The  ANPR  was  issued  as  part  of  the 
Board's  overall  plan  regarding  the 
corporate  credit  union  system.  The 
Board  will  request  comment  on  possible 
changes  to  other  sections  of  the 
corporate  credit  union  regulation  in  the 
near  future. 

B.  Comments 

NCUA  received  400  comments  letters 
in  response  to  the  ANPR,  333  from 
natural  person  credit  unions.'  25  from 
corporate  credit  unions.  21  from  state 
credit  union  leagues.  2  from  state  credit 
union  associations.  2  from  state  credit 
union  "systems"  (consisting  of  a  league, 
corporate  credit  union,  and  a  service 
organization),  3  from  national  credit 
imion  trade  associations,  3  from  banking 
trade  associations.  3  from  state  credit 
union  regulators.  5  from  individuals,  2 
from  NCUA  staff,  and  1  from  a  law  firm 
on  behalf  of  several  state  leagues  and 
corporate  credit  unions.  The  natural 
person  credit  union  commenters  came 
from  39  states,  but  they  were  not  evenly 
distributed  among  those  states.  Credit 
unions  located  in  only  6  states 
accounted  for  48%  of  the  333 
comments.  Credit  unions  located  in  12 
states  accounted  for  75%  of  those 
comments.  The  states  with  the  highest 
number  of  natural  person  credit  union 
commenters  were:  Missouri  (37), 
Colorado  (33).  South  Carolina  (23). 
Virginia  (23).  New  York  (22).  California 


■  Multiple  letters  from  members  or  employees  of 
the  same  credit  union  were  considered  part  of  the 
credit  unions  comments  and  were  not  counted 
ieparately. 


(20).  Georgia  (18).  Kansas  (18). 
Louisiana  (18).  Texas  (14),  Iowa  (12), 
and  Illinois  (11). 

Of  the  400  commenters.  115 
expressed  general  support  for  the 
proposed  changes.  278  expressed 
general  opposition,  and  7  commented 
not  on  the  proposed  changes  but  on  a 
tangential  issue.  For  a  comment  to  be 
considered  generally  supportive,  the 
commenter  had  to  be  in  favor  of  a 
requirement  that  all  or  a  majority  of  the 
board  be  comprised  of  representatives 
who  do'not  serve  on  the  board  of  the 
state  league  or  league  service 
organization.  Almost  universally, 
commenters  who  were  in  favor  of  this 
proposed  change  were  in  favor  of  all  of 
the  changes.  In  contrast,  many 
commenters  v.-ho  were  considered  to  be 
generally  opposed  to  the  proposed 
changes  did  not  support  the  elimination 
of  integrated  boards  but  did  support  the 
proposals  to  require,  for  example,  that 
elections  be  independent  or  that 
management  report  to  the  board  of  the 
corporate. 

Of  the  333  natural  person  credit  union 
commenters,  98  generally  supported  the 
proposed  changes,  230  generally 
opposed  them,  and  5  did  not  comment 
directly  on  them.  Commenters  from 
states  with  large  numbers  of 
commenters  tended  to  be  united  in  their 
opinions,  usually  in  opposition  to  the 
proposed  changes.  For  example,  36  of 
Missouri's  37  credit  union  commenters 
were  opposed  to  the  proposed  changes, 
as  were  32  of  Colorado's  33,  all  of  South 
Carolina's  23.  17  of  Georgia's.  Kansas's, 
and  Louisiana's  18,  10  of  Iowa's  12.  and 
9  of  Illinois's  11. 

Of  the  25  corporate  credit  unions  that 
commented,  8  supported  the  proposed 
changes,  and  17  were  opposed  to  them. 
All  of  the  21  state  leagues  that 
commented  were  opposed  to  the 
changes,  as  were  the  2  state  credit  union 
"systems."  The  three  national  banking 
trade  associations  supported  the 
changes,  as  did  one  of  the  national 
credit  union  trade  associations.  A 
second  credit  union  trade  association 
was  opposed  to  the  changes,  and  tlie 
third  commented  on  a  tangential  issue 

Most  of  the  conunenters  who  were 
opposed  to  the  proposed  changes  took 
the  position,  "if  it  ain't  broke,  don't  fix 
it."  They  argued  that  the  ANPR  had 
provided  no  discussion  of  specific 
problems  resulting  from  conflicts  of 
interest.  The  commenters  stated  that  the 
structure  of  corporate  credit  unions  is 
not  a  safety  and  soundness  issue  and 
should  not  be  regulated  by  NCUA. 

The  commenters  who  were  in  favor  of 
the  proposed  changes  expressed 
concern  about  the  potential  for  disaster 
to  the  credit  union  svstem  if  a  loss 


should  result  from  a  conflict  of  interest 
in  a  corporate  credit  union.  They 
acknowledged  the  role  of  the  leagues 
and  trade  associations  in  establishing 
the  corporate  credit  unions,  but  stated 
that  it  was  time  for  corporate  credit 
unions  to  stand  on  their  own. 

The  Board  has  determined  to  request 
comment  on  specific  proposed  changes. 
The  Board  remains  concerned  that  the 
ties  between  corporate  credit  unions 
and  trade  associations  may  threaten  the 
safety  and  soundness  of  the  entire  credit 
union  system.  Those  ties  have,  in  the 
past,  led  to  corporate  credit  union 
resources  being  used  to  fund  trade 
association  expenses,  questionable  or 
preferential  loans  to  trade  associations 
and  affiliates,  and  other  transactions 
with  trade  associations  that  were  not  in 
the  corporate  credit  union's  best 
interest.  Commenters  did  not  dispute 
the  existence  of  past  abuses.  Those  who 
addressed  the  issue  suggested,  instead, 
that  the  potential  for  further  abuses  was 
properly  addressed  by  NCUA's  1992 
amendments.  Issues  currently  under 
review  in  specific  cases,  however,  raise 
continuing  concerns  with  respect  to  the 
potential  for  abuses.  These  issues 
include  the  propriety  of  amounts  paid 
by  corporate  credit  unions  to  trade 
associations  for  support  and 
management  services  and  the  fairness 
and  objectivity  of  business  transactions 
between  corporate  credit  unions  and 
related  trade  associations. 

The  Board  acknowledges  that  trade 
association  involvement  with  corporate 
credit  unions  may  have  been 
appropriate  when  the  corporate  credit 
union  system  was  in  its  infancy.  At  that 
time,  asset  levels  were  low.  credit 
unions  generally  operated 
conservatively,  and  economic 
conditions  were  more  relaxed.  The 
problems  that  arose  were  serious  but 
small  enough  to  be  handled  "within  the 
family." 

In  the  last  decade,  however,  the 
corporate  credit  union  system  has 
matured,  managing  billions  of  dollars 
and  providing  increasingly 
sophisticated  services.  Furthermore, 
economic  conditions  have  changed, 
requiring  corporate  credit  unions  to  act 
aggressively  to  remain  competitive. 
Corporate  credit  unions  have  changed 
the  way  they  do  business  just  in  the  past 
few  months;  instead  of  strictly  matching 
assets  against  liabilities,  some  have 
begun  speculating  on  interest  rates — and 
losing. 

The  independent  committee  which 
studied  the  corporate  credit  union 
system  for  six  months  also  noted  these 
changes.  In  its  )uly  1994  report,  the 
committee  foimd  that  corporate  credit 
unions  were  assuming  more  risk  in  their 


48834 


FtnJiT.il   Kf-t^islpr    '   Vol    S'*    Nn     IJW   /   I'ridav    .Spt)t^!i>hpr  23.    T*¥H   I   i'T^uwrw-d  KuU?s 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Proposed  Rules  48835 


4«H:J4  Fedfrai  Ki^i^isJirr  /  Vot.  5ft.  No.  HU  /  FrUUy.  September  23,  1994  /  Proposed  Ruka 


Federal  Register  /  Vol.  59.  No.  184  /  Friday,  September  23.  1994  /  Proposed  Rules  48835 


investment  practices  ttum  in  the  past, 
their  activitie&  in  general  were  becoaiing 
more  complex,  and  their  credit  analysis 
procedures  had  not  kepi  pace  with  the 
incrsafied  volume  of  hinds  flowing  into 
the  system. 

As  the  activities  of  corporate  cn;dit 
unions  hav9  changed,  the  Biiard 
believes  that  the  administration  of  tho6t> 
activities  must  change.  The  stakes  are 
higher  than  they  victe  in  the  past  and 
the  margin  for  error  narrower  it  a 
problem  anses  today,  it  is  likely  to  be 
much  more  severe  than  in  the  pest  and 
to  be  corrected  by  the  marketplace 
rather  than  within  the  credit  uiiioo 
community  The  Board  is  not  willing  to 
wail  until  there  is  a  catastrophu  loss  to 
take  action. 

The  Board  believes  that  the  cxedil 
union  movement  of  today  reqijir«>s 
absoKite  assurance  that  all  corporate 
credit  unions  are  directed  anfi  managed 
by  experienced  individuals  \i  ho  are 
dedicated  solely  to  the  success  of  their 
in.stirutions.  These  individuals  must  be 
able  to  understand  the  financiji 
marketplace  and  the  appropnat^  role  of 
their  institutions  ia  that  market  place. 
The  indcrpendent  committee  .»i;reed. 
recommending  that  corporate  iTvdit 
unions:  1)  develop  improved  pni«ediires 
to  monitor  and  evaliKJt»;  intrrrsf-rale 
and  credit  risk:  2)  ensure  that 
management  personnel  understand 
investment  proiiucts  as  well  as  do  the 
individuals  who  market  such  pnxlucts 
to  corporate  credit  unions;  and  3)  retain 
outside  advisors  who  report  directly  to 
the  board  regarding  activity  involving 
derivative  instnmjunfs,  if  thev  U";e  siirh 
instruments. 

The  Board  believes  that  !h»>se 
recommendations  cannot  be 
implemented  successfully  when  a 
corporate  credit  union  is  too  closely  tied 
to  a  trade  association.  The  interests  of 
each  entity  are  too  often  m  conflict.  The 
independent  committee  agreed,  stating 
that  "the  integrated  structure  may 
hinder  the  prudent  management  of  |a| 
corporate  (credit  union}."  In  re«;ponse. 
the  committee  recommended  that  all 
corporate  credit  unions,  including  U.S 
Central,  be  stand-alone  institutions. 
independent  of  leagues  and  tmde 
associations. 

C  Sectioa-by-Section  AnaU'sis 

Sfction  704.2    Dffinitions 

The  Board  has  detennined  to  replace 
the  term  "affiliated  organization"  in 
Section  704.12  with  the  term  "credit 
union-related  organization."  The  Board 
believes  that  this  term  is  clearer  and 
easier  to  apply.  "Credit  uoion-related 
organization  '  is  defined  in  new 
paragraph  («)  in  Section  704.12  to  be  a 


credit  union  league  or  trade  association, 
an  affiliate  of  a  credit  union  league  or 
trade  association,  or  a  entity  operated  or 
controlled  by  a  creilit  union  league, 
trade  association,  or  affiliate.  Since  the 
term  "affiliated  organizations"  is  no 
longer  used  in  Part  704.  the  proposed 
rule  deletes  the  first  paragraph  of 
Section  704.2 

The  Board  is  aware  that  in  some 
states,  credit  unions  are  not  permitted  to 
join  the  corporate  credit  union  unless 
they  belong  to  the  state  league.  The 
Board  believes  that  this  practice  reflects 
and  helps  perpetuate  the  excessive 
influence  of  trade  associations  in  the 
operations  of  some  corporate  iu°edit 
unions.  The  Board  believes,  hirther,  that 
a  credit  union  should  be  able  to  obtain 
financial  services  from  a  corpor^ite 
credit  union  without  having  to  support 
a  league's  e.ducational.  lobbying,  and 
other  activities.  The  proposed  rule 
amends  the  definitioa  of  "corporate 
credit  union. '  adding  the  requu^ment 
that  a  corporate  credit  union  may  not 
condition  a  credit  union's  eligibility  to 
^in  the  corporate  credit  union  on  that 
credit  union's  membership  in  any  other 
organization. 

Section  T(H.12fa)    Board 
Repmtenlation 

The  ANPR  asLeti  tor  comment  on 
whethpj  the  board  of  directors  of  a 
corporate  credit  union  should  be 
independently  elected  by  its  members, 
with  the  condition  that  a  majority  of  the 
board  seats  be  held  by  representatives  of 
member  credit  unions.  It  also  asked 
whether  all  of  a  majority  of  the 
corporate  credit  union  board  should  be 
comprised  of  representatives  who  do 
not  also  serve  un  the  board  of  the  state 
league  or  league  service  organization. 

As  noted  earlier,  virtual^  all  the 
commenters  who  supported  the 
proposed  changes  agreed  that  elections 
should  be  independenL  This  view  was 
also  shared  by  a  number  of  commenters 
who  generally  opposed  the  proposed 
changes.  There  was  httle  direct 
opposition  the  idea  of  independent 
elections. 

The  Board  believes  that  the  time  has 
dome  to  give  the  voting  members  of  a 
corporate  credit  union  control  over  who 
serves  on  its  board.  The  members 
should  have  the  opptirtunity  to 
nominate  and  elect  candidates 
independent  of  those  selected  by  the 
nominating  committee.  Rather  than 
using  the  terms  "open  "  and 
"indRpendent.  "  which  are  unclear,  the 
proposed  rule  requires  that  elections  be 
conducted  by  mail  ballot,  with 
procedures  for  aominations  by  petition. 
The  Board  notes  that  election 
pnxiedures  generally  are  set  torth  in  the 


bylaws  and  proposes  to  amend  the 
standard  corjiorate  federal  credit  union 
bylaws,  issued  by  the  Baaed  in  1983.  to 
provide  for  mail  balloting  and 
nominations  by  petition.  Sta^e-Gharte^^•d 
corporate  credit  unions  would  be 
required  to  adopt  the  federal  bylau^ 
governing  elections.  The  proposed 
bylaws,  which  are  set  forth  later  in  this 
document,  are  based  on  standard  bylaw 
amendments  that  have  been 
successfully  used  by  natural  person 
federal  credit  unions  for  a  number  of 
years.  While  the  proposed  bylaws  aav. 
self-explanatory,  the  following  chart 
may  be  helpful  in  tracking  the  timing  oi 
the  key  steps  in  the  nomination  and 
balloting  procedures. 

Time  Table  for  Nomination/Elec- 
tion Procedure  in  Accordan(.e 
With  Proposed  Standard  Bvlaw 

Board  ot  dtreclors  At  least  12U  d»y» 

appoints  nominal-  prior  to  annoal 

ing  committee.  meeting. 

Vominating  commit-      At  least  90  daj's 
tee  files  twnrina-  prioT  to  anmwrl 

lion*  with  rsrord-  mwrinj;. 

ing  ofRcer. 

Recording offirer  no-     At  least  75  dajs 
lifies  members  in  prior  to  aimual 

writing  of  persons  meeting, 

nominated  by 
nominating  com- 
mittee and  of  pro- 
cedures to  be  fol- 
lowed to  nominate 
someone  by  peti- 
tion. 

P«>riod  for  receiving  At  (ettst  30  days  Imits 
nominations  by  abov*  notirr 

petiiion. 

Nominations  by  (leti-     At  least  40  days 
tion  to  be  filed  prior  to  annus) 

with  recording  of-  meeting, 

firer 

Recording  officwr  At  least  30  day^ 

mails  tjftllors  to  all  prior  to  annual 

OMunhers.  meeting. 

Bailors  to  be  re-  At  least  S  day^  pnoi 

RBivt^  by  tellers  of        to  annual  m»'fting 
election. 

There  was  stronger  opposition  to  the 
proposals  to  require  that  a  majority  of 
seats  be  held  by  representatives  of 
member  credit  unions  and  that  a 
ma^rity  be  held  by  representatives  who 
do  not  also  serve  on  the  board  of  the 
state  league  or  league  service 
organization.  The  commenters  argued 
that  the  members  of  eacii  corporate 
should  be  allowed  to  structnre  the  board 
as  they  see  fit.  They  argued  that  .\CIJA 
regulation  in  this  area  would  violate  the 
credit  union  principle  of  d  em  cm  racy 
Some  commenters  stated  that  the  field 
of  qualified  candidates  in  some  slate:^ 
was  too  narrow  to  support  separate 
boards  for  the  league  and  the  corporaTn 
credit  union.  The  commenters  who 


supported  the  proposal  stated  that  it 
was  impossible  for  an  individual  to 
represent  credit  union  members 
adequately  on  the  board  of  a  corporate 
credit  union  while  also  serving  on  the 
board  of  a  league. 

The  Board  is  not  persuaded  by  the 
objections  to  the  proposed  changes, 
believing  that  corporate  credit  unions 
should  be  controlled  by  the  credit 
unions  they  were  chartered  to  serve. 
The  Board  also  believes  that,  even  in 
states  with  fewer  credit  unions,  there 
are  sufficient  qualified  candidates  to 
support  separate  boards  for  the  league     * 
and  the  corporate  credit  union. 
A.ccordingly,  the  proposed  rule  requires 
that  at  least  a  majority  of  a  corporate 
credit  union's  directors  be  individuals 
who  represent  member  credit  unions 
and  who  are  not  officers,  directors,  or 
employees  of  a  credit  union-related 
organization.  Recognizing  the  power  the 
chair  of  an  organization  has,  the 
proposed  rule  requires  that  the 
individual  serving  as  chair  of  the  board 
of  directors  be  included  in  that  majority. 
The  proposed  rule  also  provides,  for 
purposes  of  meeting  the  required 
majority,  that  no  individual  from  a 
member  credit  union  can  serve  as  a 
director  of  a  corporate  credit  union  if 
another  individual  from  that  member 
credit  union  serves  as  an  officer, 
director,  or  employee  of  a  credit  union- 
related  organization. 

To  illustrate,  assume  a  hypothetical 
corporate  credit  imion  (HCCC)  with  a 
five-ifaember  board.  Under  proposed 
Section  704.12(a)(1),  at  least  thjee  board 
members  of  HCCC  must  be  individuals 
who  represent  memtier  credit  unions  of 
HCCC  (credit  unions  A,  B,  and  C).  The 
tliree  directors  could  not  also  serve,  for 
example,  as  directors  of  a  state  league, 
a  national  trade  association,  or  a  CUSO 
operated  by  a  league  because  those 
entities  are  "credit  union-related 
organizations"  as  defined  in  new 
Section  701.12(e).  They  could,  however, 
serve  as  directors  of  a  CUSO  operated  or 
controlled  by  HCCC  member  credit 
unions.  Under  Section  704. 12(a)(3),  a 
representative  of  credit  union  B  could 
not  serve  as  a  director  of  HCCC  if 
another  individual  from  credit  union  B 
is  serving  as  an  officer,  director,  agent, 
or  employee  of  a  league  or  other  credit 
union-related  organization. 

The  ANPR  asked  whether  classes  of 
directors  should  be  established  at  U.S. 
Central  in  order  to  ensure  representation 
by  natural  person  credit  unions  and 
others  broadly  representative  of  the 
public  interest.  The  commenters 
generally  were  not  in  favor  of 
establishing  classes  of  directors  at  U.S 
Central;  several  noted  that  the  credit 
union  has  classes  of  directors  now. 


Many  commenters  who  were  opposed  to 
prohibiting  interlocking  boards  for 
corporates  in  general  were  in  favor  of 
some  action  to  reduce  trade  association 
influence  at  U.S.  Central.  At  this  time, 
the  Board  is  not  convinced  that  it  is 
necessary  to  establish  classes  of 
directors  in  order  to  ensure  broader 
representation  at  U.S.  Central.  The 
Board  believes  that  compliance  with  the 
requirements  set  forth  in  proposed 
Section  704.12(a)  will  be  sufficient. 
Further  comment,  however,  is  welcome 
on  this  issue. 

Also,  while  not  proposed  at  this  time, 
the  Board  requests  comment  on  whether 
there  should  be  a  requirement  that  all  of 
the  directors  of  a  corporate  credit  union 
be  individuals  who  are  not  officers, 
directors,  or  employees  of  a  credit-union 
related  organization. 

Section  704.12lb)    Representatives  of 
Organizational  Members 

An  "organizational  member"  of  a 
corporate  credit  union  is  a  member  that 
is  not  a  natural  person,  such  as  credit 
union  or  service  organization.  The 
ANPR  asked  whether  the  election  of  an 
organizational  member  representative  to 
a  position  in  a  corporate  credit  union 
should  be  considered  the  election  of  the 
individual  or  the  organization.  The  vast 
majority  of  commenters  who  supported 
the  proposed  changes  stated  that  it 
should  be  considered  the  election  of  the 
individual,  with  vacancies  being  filled 
by  the  board  of  directors  of  the 
corporate  credit  union  according  to  the 
bylaws  of  the  corporate  credit  union. 
Most  of  these  commenters  stated, 
however,  that  since  it  is  the  organization 
that  is  the  member,  if  the  individual 
leaves  that  organization,  he  or  she 
should  be  removed  from  the  corporate 
credit  union  board.  They  stated, 
furthermor«.  that  an  organization  should 
be  able  to  remove  its  representative  if  it 
chooses  to,  although  it  does  not  have  the 
right  to  replace  that  individual  with 
someone  eLse.  The  commenters  who 
were  opposed  to  the  proposed  changes 
stated  that  this  was  a  matter  that  should 
be  left  to  each  corporate  credit  union  to 
detennine. 

An  organizational  member's 
representative  is  elected  to  the  corporate 
credit  union  board  based  on  his  or  her 
unique  qualifications.  The  Board 
believes  that  permitting  the  organization 
to  replace  that  representative  with 
someone  else  would  compromise  the 
integrity  of  the  election  process. 
Therefore,  the  proposed  rule  provides 
that  if  an  individual  ceases  to  be  the 
representative  of  an  organization  for  any 
reason,  including,  but  not  limited  to. 
death,  departure  from  the  organization, 
or  withdrawal  of  designation  by  the 


organization,  his  or  her  seat  is  declared 
vacant  and  is  filled  by  the  corporate 
credit  union  board  in  accordance  with 
the  bylaws.  In  filling  the  seat,  the 
requirements  of  proposed  Section 
704.12(a)  would  have  to  be  maintained. 

The  Board  notes  that  the  term 
"member  credit  union  or  affiliated  non- 
credit  union  member"  in  present 
Section  704.12(b)  has  bee  replaced  in 
proposed  Section  704.12(b)(1)  by  the 
term  "organizational  member."  As 
noted  above,  an  "organizational 
member"  is  a  member  that  is  not  a 
natural  person.  In  addition  to  being 
clearer,  the  term  is  more  comprehensive 
than  "member  credit  imion  or  affiliated 
non-credit  union  member."  as  it 
includes  non-credit  union  members 
who  may  not  be  affiliated  with  credit 
unions. 

Section  704.1 2(c)    Recu sal  Proxision 

The  ANPR  asked  whether  the 
regulations  should  inquire  recusal  for 
all  matters  involving  the  pecimiary 
interest  of  an  organization  in  which  a 
corporate  official  is  interested,  rather 
than  just  matters  where  the  amount  in 
question  exceeds  5%  of  the  corporate's 
capital.  Most  of  the  commenters  who 
supported  the  proposed  changes  favored 
a  stronger  recusal  provision,  as  did  a 
few  of  the  commenters  who  were 
opposed  to  the  changes.  Some  of  the 
latter  suggested  that  rather  that 
eliminating  the  threshold  amount 
entirely,  NCUA  should  consider 
lowering  it.  Most  of  the  commenters 
who  were  opposed  to  the  changes  stated 
that  the  current  regulation  was 
appropriate,  although  a  few  said  it  was 
too  broad  and  that  simply  disclosing 
conflicts  should  be  sufficient. 

The  Board  believes  that  a  healthy  and 
independent  credit  union  movement 
depends,  in  part,  on  preventing  even  the 
appearance  of  conflicts  of  interest.  The 
Board  further  believes  that  a  strong 
recusal  provision  is  necessary  to  achieve 
this  goal.  In  light  of  the  increased 
scrutiny  of  financial  institutions,  there 
is  no  justification  for  allowing 
individuals  who  are  interested  in  a 
matter  from  deliberating  upon  or 
deciding  that  matter,  no  matter  how 
small.  Further,  given  the  proposed 
changes  in  board  representation 
requirements,  full  recusal  does  not 
present  the  same  practical  problems  as 
does  the  present  rule.  Therefore,  the 
proposed  rule  does  not  contain  a 
threshold  below  which  matters  can  be 
considered  by  an  interested  individual. 

Under  the  recusal  provision,  an 
individual  who  is  interested  in  a  matter 
may  not  discuss  the  matter  with  anyone 
in  the  credit  union  at  any  time.  He  or 
she  may  not  provide  an  opinion  on  the 
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niaUcr  and  must  leav«  the  ruum  ur  area 
where  Ihe  matttfr  is  being  discuaswL  Of 
course,  he  or  :ihe  may  not  Tot«  on  the 
matter. 

1'he  proposed  rule  provides  a 
dennition  of  "interested."  substitutes 
"entity"  tor  "corporation,  partiwrship, 
or  association."  and  clarifies  that  the 
recusal  provision  does  not  apply  to 
general  policy  making  regarding 
dividends,  loan  rates,  and  fees  for 
services.  It  also  deletes  paragraph  (r)(5), 
as  no  longer  necessary. 

Section  704.12(d)    Administration 

The  ANPR  asked  whether  the 
management  of  a  corporate  credit  union 
should  be  required  to  report  solely  to  its 
board.  Again,  most  of  the  cominenters 
who  supported  the  proposed  changes 
favored  the  proposal,  as  did  some  who 
were  opposed  to  them.  Most  of  those 
who  were  opposed  said  that  the  issue 
should  be  determined  by  each  corporate 
credit  union.  Some  of  those  who  were 
opposed  commented  on  the  st.itement  in 
the  ANPR  that  the  practice  of  the 
manager  of  one  entity  reporting  to 
another  entity  violates  fundam<;ntal 
priuciples  nf  general  corporate  law. 
These  commenters  argued  that  the 
statement  was  incorrect,  stating  that  the 
board  of  a  corporation  may  delegate  all 
or  a  portion  of  its  management 
functions.  The  Board  notes  that  the 
commenters  may  have  mistinderstond 
the  statement,  which  was  m(»nt  limply 
to  affirm  the  principle  that  the  hoard  of 
a  corporation  is  ultimately  re'.ponxible 
ftir  the  actions  nf  the  corporation. 

The  Board  beUeves  it  is  essential  thHt 
corporate  credit  unions  adhere  to  this 
principle  of  board  responsibility.  To 
that  end,  the  proposed  rule  sets  forth  the 
authority  of  the  boarrl  and  man;)gement 
of  a  corporate  credit  union  and  requires 
that  management  report  solely  to  the 
board.  The  Board  wishes  to  stress,  again, 
ihdt  this  requirement  is  m^ant  simpiv  to 
make  it  clear  that  the  board  is  ullimately 
responsible  for  the  operation  of  !he 
corporate  credit  union.  To  fiirthi-r 
ensure  that  a  corp<jrBte  jjedit  unitai  is 
controlled  by  its  board  and  not  by 
another  entity,  the  proposed  nile 
provides  that  no  management  officdal  or 
other  employee  of  a  corporate  rredit 
union  mav  be  employeil  by  nr  serve  as 
an  ofBrial  of  any  credit  union-related 
organization. 

Section  704.12fe!    Credit  I'nion- 
Related  Organization 

As  previously  explaineil.  the 
proposed  rule  defines  "credit  union- 
relailed  organization"  to  be  a  cradit 
union  league  or  trade  association,  an 
affiliate  nf  a  credit  uaioa  Uegue  or  trade 
aaawiatiAn,  or  an  «)tity  operat<>d  or 


controlled  by  a  credit  union  league, 
trade  ass(x:iation.  or  affiliate. 

D.  AppNcability  to  State-Chartered 
Corporate  Credit  L'nioni 

Tlie  ANPR  noted  that  Part  704  applies 
to  all  federally  insured  corporate  credit 
unions  and  that  non-federaliy  insured 
corporate  credit  unions  must  agree  to 
comply  with  it  as  a  condition  of 
receiving  funds  h-om  natural  person 
federal  credit  un><jrLs.  Sviveral 
commenters  objected  to  applying  the 
proposed  changes  to  state-chartered 
corporate  credit  unions,  stating  that  it 
was  a  violation  of  state  rights  and 
outside  NCUA's  authority. 

The  Board  rejects  these  argument:., 
noting  that  NCUA  has  the  statutory 
authority:  1)  to  regulate  federally 
insured  corporate  credit  union*  to 
protect  the  NCUSIF;  and  2)  to  establish 
investment  standards  fset  forth  in  Part 
703),  based  on  safety  and  soundness,  for 
natural  person  federal  credit  unions. 

E.  Effective  Date 

The  Board  is  considering  a  delayed 
effective  date  of  up  to  one  yeax,  in  order 
to  give  corporate  credit  unions  ample 
time  to  comply  with  any  new 
regulaliorts. 

F.  Regulatory  Procedores 
Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  the 
proposed  rule,  if  made  final,  will  not 
have  a  significant  economic  impact  on 
small  credit  unions  (those  under  $1 
million  in  assets).  The  rule  appUes  only 
to  corporate  credit  unions,  all  of  which 
have  assets  well  in  excess  of  SI  million. 
Accordingly,  the  NCUA  Board  has 
determined  that  a  Regulatory  Flexibtlity 
Analysis  is  not  required. 

Papenxork  Reduction  Act 

The  propnaed  rule  does  not  impos<^ 
any  paperwork  requirements. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  It  states. 
"Federal  action  limiting  the  policy- 
making discretion  of  the  states  should 
be  taken  only  where  constitutional 
authority  for  the  action  is  clear  and 
certain,  and  the  national  activity  is 
necessitated  by  the  presence  of  a 
problem  of  natiimai  scope."  There  is  no 
question  of  NCUA's  constitutional 
authority  to  regulate  federally  insured 
corporate  credit  unions  to  protect  the 
NCUSIF.  The  risk  of  loss  to  federally 
insured  credit  unions  and  the  NCUSIF 
causetl  by  actions  of  corponUe  credit 
unuins  are  concerns  of  national  scope. 
The  proposed  rule  will  help  establish 


that  NCX'A  has  the  proper  tools  to 
ensure  the  safisty  and  soundness  if 
c.orporate  credit  unions.* 

The  rale  applies  to  ail  fedorallv 
insured  corporate  credit  unions, 
including  those  that  are  state'charter*al 
State-chartered  corporate  credit  unions 
enjoy  the  same  benefits  provided  by  the 
NCUSIF  as  do  federally  chartered 
corporate  credit  unions.  The  benefits  in* 
provided  through  a  federal  system,  ihfl 
responsibdity  for  which  lies  with  the 
NCUA  Board.  The  Board  believes  that 
those  who  benefit  from  the  system 
should  bear  its  burdens  equally.  Th« 
rule  also  applies.  Indirectly,  to  non 
federally  insured  state-chartered 
corporate  credit  unions,  which, 
pursuant  to  12  CFR  Part  703.  must 
comply  with  the  rule  in  order  to  receivw 
funds  from  federally  chartered  credit 
unions.  The  proposed  rule  does  not 
impose  additional  costs  or  burdens  on 
the  states  or  affect  the  states'  ability  to 
discharge  traditional  state  government 
functions. 

The  Board  bad  determined,  pursiiaiit 
to  Executive  Order  12612,  that  the 
proposed  nde  may  have  an  oc(  asitmal 
direct  effect  on  the  states,  on  the 
relationship  between  the  national 
govcnrnient  and  the  statp.s,  or  on  Ihf 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Further,  the 
proposed  amendments  may  supersed*" 
provisions  of  state  law  or  regulation 
concerning  federally  insured  state- 
chartered  corporate  credit  unions. 

List  of  SubiecU  in  12  CFR  Part  704 

Credit  unions.  Reporting  and  r^txird 
keeping  requirements. 

By  ttie  National  Credit  Union 
Admiaistration  Board  on  S^ptaanber  lii, 
1394. 

Becky  Baker. 
SecTetnrv  oftlwt  Board. 

For  the  reasons  set  forth  in  the 
preamble.  12  CFR  part  704  is  proposi»d 
fo  be  amended  as  follows: 

PART  704^-C(WPORATE  CREDIT 
UNIONS 

1 .  The  authority  citation  for  part  7lM 
continues  to  read  as  follows: 

Autharitr.  12  U.SH  1762.  17661a),  »781. 
and  1789 

2.  SetTtion  704.2  is  amended  by 
removing  the  definition  of  Affiliated 
organization  and  revising  the  definrtMin 
of  Corporate  credit  union  to  read  .is 
follows: 

§704.2    Deftnitiofia. 

•  •         »         •         • 

"Corporate  credit  union"  meaasa 
credit  union  that: 


(1)  Is  operated  primarily  for  the 
purpose  of  serving  other  credit  unions; 

(2)  Is  designated  by  the  National 
Credit  Union  Administration  as  a 
corporate  credit  union; 

(.3)  Limits  natural  person  metnhers  to 
the  minimum  requii«d  by  state  or 
federal  law  to  charter  and  operate  the 
i:redit  union;  and 

(4)  Does  not  condition  the  eligibility 
of  any  credit  union  to  become  a  member 
on  that  credit  union's  membership  in 
any  other  organization. 
*         »         •        •         • 

3.  Section  704.12  is  amended  by 
revising  paragraphs  (a),  fb),  (c)(1).  (cJU), 
and  ((.*(4).  removing  paragraph  (i. )(.")). 
and  adding  paragraphs  (d)  and  fi').  lo 
read  as  follows: 

§  704. 1 2     Representation . 

(<i)  Board  representation.  The  liu.inf 
shall  be  determined  as  stipubted  in  the 
standard  txjrporate  fedenil  iiedif  union 
bylaws,  provided  that: 

(1)  At  least  a  ntajority  of  dirwtors, 
including  the  chair  of  the  board,  are 
individuals  who  represent  member 
r:redit  unions  and  are  not  officers, 
directors,  agents,  or  employees  of  a 
credit  union-related  organization; 

(2)  Elections  are  conducted  by  mail 
ballot,  with  procedures  for  nominations 
by  petition;  and 

(3)  For  purposes  of  meeting  the 
majority  representation  requirenunil  of 
para^y-aph  la)ll)  of  this  section,  no 
indiv  idual  from  a  member  credit  union 
i-in  .serve  as  a  director  if  another 
individual  from  that  credit  union  serves 
as  an  officer,  director,  agent,  or 
employee  of  a  credit  union-re  Intend 
organization. 

(b)  Representatives  of  nr^oniziitiniuil 
menihers.  (1)  An  organizational  member 
of  a  corporate  credit  union  may  appoint 
one  of  its  members  or  officials  as  a 
representative  to  the  corporate  credit 
union.  The  representative  shall  t»e 
empouervd  lo  attend  membership 
meetings,  to  vote,  and  to  stand  fur 
election  on  behalf  of  the  menihtT  No 
individual  may  serve  as  the 
representative  of  more  than  one 
organizational  member  in  the  s.ini(* 
I  orporate  credit  union. 

[2]  Any  vacancy  on  the  b<jard  of  a 
corporate  credit  union  caused  b\  a 
representative  being  unable  to  iroiuplete 
his  ur  her  term  shall  be  filled  by  the 
hoard  of  the  (;orporate  cTedit  union 
.!<  (  ording  to  the  bylaws. 

(t)  Reritsaf  provision.  (1)  No  dirw.-tor. 
«  oinmittee  member,  offift?r,  agent,  or 
emplox'W!  of  a  corporate  credit  union 
shall  in  any  manner,  dingily  or 
indirt't  tly,  participate  in  the 
•leliheration  upon  or  the  detenniiiatiun 
of  any  question  affecting  his  or  her 


pecuniary  interest  or  the  pe<:uniary 
interest  of  any  entity  (other  than  the 
corporate  credit  union)  in  which  he  or 
she  is  interested,  except  if  the  matter 
involves  general  policy  regarding  setting 
dividend  or  loan  rates  or  fees  ior 
services. 

(2)  An  individual  is  "interested"  in  an 
entity  if  he  or  she: 

(i)  Serves  as  a  director,  offiter,  agent, 
or  employee  of  the  entity: 

(ii)  Has  a  bu.siness,  ownership,  or 
deposit  relationship  with  the  entity;  or 

liii)  Has  a  business,  financial,  or 
familial  relationship  with  an  individual 
who  has  a  pecuniary  interest  in  the 
entity. 

(3)"*    •    • 

(4)  In  the  event  of  the  disqualificuition 
of  any  <;ommittee  member  by  operation 
of  paragraphs  («;)  (1)  or  (2)  of  this 
se<;tion.  the  remaining  qualified 
committee  members,  if  cx>nstitufing  a 
quorum  with  the  disqualified  committee 
members,  msy  exercise,  by  majority 
vote,  all  the  powers  of  the  cx)mniittee 
with  respect  to  the  matter  under 
consideration.  Where  all  of  the 
committee  members  are  disqualified, 
the  matter  shall  be  decided  by  the  board 
of  dire(;tors. 

(d)  Administrntion.  (1)  A  corporate 
iredit  union  shall  be  under  the  direction 
and  (»ntroI  of  its  board  of  dirw.-tors. 
While  the  board  may  delegate  the 
performance  of  administrative  diitie.s, 
Ihe  board  is  not  relieve<l  of  its 
responsibility  for  their  performance. 
The  board  may  employ  a  management 
offic  ial  who  shall  have  such  authority 
and  such  powers  as  deltq^oted  bv  the 
board  to  conduct  business  from  day  to 
day.  Such  management  official  must 
answer  solely  to  the  board  of  the 

•  orporate  (jedit  union. 

(2)  No  management  official,  agent,  or 
employee  of  a  corporate  credit  union 
may  be  a  management  official,  agent,  or 
employee  of  a  r:redit  uiiion-ndafed 
organization. 

(e)  Credit  unum-relatcd  organizaiion. 
A  "credit  union-rel.ited  org.ir?iz.-itinn" 
means; 

(1)  A  credit  union  league; 

(2)  A  credit  union  trade  a.ssot  iation; 

(3)  An  affiliate  of  a  credit  union 
league  or  tr.ide  a.s,so<;iation;  or 

(4)  An  entity  operated  or  controlled 
by  a  (Tedit  union  league,  credit  union 
trade  association,  or  affiliate  of  a  i  n-dit 
union  league  or  trade  a.ssoi:!ation. 

Appendix  lo  the  Proposed  Rule 

(Note:  Tfii'  foliowing  matttiidi  will  imi 
.i|)p<;.!r  in  theCodeof  Feiit-ral  Rj^gulHtions.l 

The  document  entitled  "Corporate 
Federal  Credit  Union  Bylaws"  is 
proposed  to  be  amended  by  revising 


Arti«Je  IV.  Section  2,  and  Article  V. 
ScHJions  1  and  2,  and  adding  Set.tioiK, 
4  and  5  to  Artide  V.  to  read  as  follows; 

Article  IV.  Meetings  of  Members 
»         •         •         •         • 

Sei:tion  2.  At  least  7,5  days  befort  tht; 
date  of  any  annual  meeting  or  10  days 
before  the  date  of  any  special  meeting  of 
the  members,  the  recording  officer  shrfll 
cause  written  notice  to  be  mailed  to 
each  member  at  the  address  that  appearv 
on  the  records  of  this  credit  union.  bu<  \\ 
notice  shall  state  the  date,  lime.  um\ 
lo^ation  of  the  meeting  and  such  oth»;r 
information  as  the  board  of  directors 
.shall  determine  consistent  w  ith  these 
bylaws.  The  written  notice  for  the 
annual  meeting  shall  advise  the 
members  of  the  deadlines  for  elet.tiuns 
Any  meeting  of  the  members,  whether 
annual  or  spe<;i3l,  may  be  held  without 
prior  notice,  at  any  time  or  pla(;e,  if  .ilJ 
members  entitled  to  vote  and  who  are 
not  present  at  such  meeting  shall,  in 
writing,  waive  notice  thereof  hefon'., 
during,  or  after  siu;h  meeting. 
»         •         •         *         * 

Article  V.  Etectionx 

Section  I.  At  least  120  days  prior  to 
each  annual  meeting  the  board  of 
direc-tors  shall  appoint  a  nominating 
«,ommittee  of  not  fewer  than  three  from 
among  the  members.  It  shall  be  fhf  duty 
of  the  nominating  committee  to 
nominate  at  least  one  eligible  iTnndidatr 
for  earrh  vacancy,  including  anv 
unexpired-term  vacancy,  for  whie  h 
elections  are  being  held,  and  to 
determine  that  the  candidates 
nominated  are  agreeable  to  the  pl.-KJnp 
of  their  names  in  nomination  and  wifi 
accept  offua?  if  elected.  The  noinrn.iting 
cximmiffee  shall  file  its  nominations 
with  the  rw.ording  ofHt^r  at  le.Tst  90 
days  prior  to  the  annual  meeting.  aj;if 
the  recording  offic-er  shall  notif\  in 
writing  all  members  eligible  to  vulf' .'! 
least  7.')  days  prior  to  the  annual 
ni««ting  that  nominations  for  \  .-w ant  jt> 
may  also  be  made  by  petition  signed  by 
5  percent  of  the  members  with  a 
minimum  of  ."j  and  a  maximum  of  lf<ii 

The  written  notice  shall  indicate  th.it 
the  election  w  ill  not  be  cx>ndiK.ted  by 
ballot  and  there  wiil  be  no  noniin.-itio}i» 
from  the  floor  when  there  is  only  one 
nominee  for  eai  h  position  to  be  filk^. 
A  brief  statement  of  qualificatiotis  au<l 
bic>graphii:al  data  in  such  form  a.s  shait 
be  ajipioved  by  tiie  board  of  dint  tors 
will  be  iiwJuded  for  eacii  nominee 
submitted  by  the  nominating  committee 
with  the  written  notice  to  all  eliRil'lt' 
UH'iiibers.  hach  nominee  bv  petititin 
shall  submit  a  similar  stateineot  of 
qualifications  and  biographical  data 
with  the  |>etition.  The  written  no!it»? 
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shall  state  the  closing  date  for  receiving 
nominations  by  petition.  The  period  for 
receiving  nominations  by  petition  shall, 
in  all  cases,  extend  at  least  30  days  from 
the  dale  the  petition  requirement  and 
the  list  of  nominating  committee 
nominees  are  mailed  to  all  members.  To 
be  effective,  such  nominations  shall  be 
accompanied  by  a  signed  certificate 
from  the  nominee  or  nominees  stating 
that  they  are  agreeable  to  nomination 
and  will  serve  if  elected  to  office.  Such 
nominations  shall  be  filed  with  the 
recording  officer  at  least  40  days  prior 
to  the  annual  meeting. 

In  carrying  out  their  responsibilities, 
the  nominating  committee  and  board  of 
directors  must  ensure  that  the 
requirements  of  12  CFR  704.12(a)  are 
satisfied. 

Section  2.  All  elections  shall  be 
determined  by  plurality  vote  and  shall 
be  by  mail  ballot  except  where  there  is 
only  one  nominee  for  each  position  to 
be  filled.  Nominations  shall  not  be  made 
from  the  floor  unless  sufficient 
nominations  have  not  been  made  by  the 
nominating  committee  or  by  petition  to 
provide  for  one  nominee  for  each 
position  to  be  filled  or  circumstances 
prevent  the  candidacy  of  the  one 
nominee  for  a  position  to  be  filled.  Only 
those  positions  without  a  nominee  shall 
be  subject  to  nominations  from  the  floor. 
In  the  event  nominations  from  the  floor, 
when  permitted  herein,  result  in  more 
than  one  nominee  for  a  position  to  be 
filled,  and  when  nominations  have  been 
closed,  tellers  shall  be  appointed  by  the 
board  of  directors,  ballots  shall  be 
distributed,  the  vote  shall  be  taken  and 
tallied  by  the  tellers,  and  the  results 
announced.  When  only  one  member  is 
nominated  for  each  position  to  be  filled, 
the  chair  may  take  a  voice  vote  or 
declare  each  nominee  elected  by  general 
consent  or  acclamation  at  the  annual 

meeting 

•        •         •         •         • 

Section  4.  Except  as  provided  in 
Section  2  of  this  article,  all  elections 
shall  be  by  mail  ballot,  subject  to  the 
following  conditions: 

(a)  The  tellers  of  election  shall  be 
appointed  by  the  board  of  directors; 

fb)  Sufficient  nominations  having 
been  made  by  the  nominating 
committee  or  by  petition  to  provide 
more  than  one  nominee  for  any  position 
to  be  filled,  the  recording  officer  shall, 
at  least  30  days  prior  to  the  annual 
meeting,  cause  printed  ballots  to  be 
mailed  to  all  members  eligible  to  vote. 

(c)  The  recording  officer  shall  cause 
the  following  materials  to  be  mailed  to 
each  eligible  voter; 

(1)  One  ballot,  clearly  identified  as 
such,  on  which  the  neunes  of  the 


candidates  for  the  board  of  directors  and 
the  candidates  for  other  separately 
identified  offices  or  committees  shall 
have  been  printed  in  order  as 
determined  by  the  draw  of  lots.  The 
name  of  each  candidate  shall  be 
followed  by  a  brief  statement  of 
qualifications  and  biographical  data  in 
such  form  as  shall  be  approved  by  the 
board  of  directors; 

(2)  One  envelope  clearly  marked  with 
instructions  that  the  completed  ballot 
shall  be  placed  therein  and  the  envelope 
sealed; 

(3)  One  identification  form  to  be 
completed  sn  as  to  include  the  name, 
address,  signature,  and  credit  union 
account  number  of  the  voter; 

(4)  One  maihng  envelope  in  which 
the  voter,  pursuant  to  instructions 
provided,  shall  insert  the  sealed  ballot 
envelope  and  the  identification  form, 
and  which  shall  have  been  postage 
prepaid  and  pre  addressed  for  return  to 
the  tellers  of  election; 

(5)  When  properly  designed,  one  form 
can  be  printed  that  represents  a 
combined  ballot/identification  form, 
and  postage  prepaid  and  pre  addressed 
return  envelope; 

(d)  h  shall  be  the  duty  of  the  tellers 
of  election  to  verify,  or  cause  to  be 
verified,  the  name  and  account  number 
of  the  credit  union  appearing  on  the 
identification  form;  to  place  the  verified 
identification  form  and  the  sealed  ballot 
envelope  in  separate  places  of 
safekeeping  pending  liie  count  of  the 
vote;  and,  in  the  case  of  a  questionable 
or  challenged  identification  form,  to 
retain  the  identification  form  and  sealed 
ballot  envelope  together  until  the 
verification  or  challenge  has  been 
resolved; 

(e)  Ballots  mailed  to  the  tellers  of 
election  must  be  received  by  the  tellers 
no  later  than  midnight  5  days  prior  to 
the  date  of  the  annual  meeting; 

(f)  Voting  shall  be  closed  at  the 
midnight  deadline  specified  in 
subsection  (e)  hereof  and  the  vote  shall 
be  tallied  by  the  tellers  of  election.  The 
result  shall  be  verified  at  the  annual 
meeting,  and  the  board  of  directors  shall 
make  public  the  result  of  the  vote  at  the 
annual  meeting. 

|FR  Doc  94-23545  Filed  9-22-94.  8:45  ami 

BILUNO  COOC  7S3«-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Ch.  II 

Petition  Requesting  Development  of 
Safety  Standard  for  Portable  Electric 
Heaters 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Commission  has  received 
a  petition  from  Bernard  A.  Schwartz 
requesting  development  of  a  safety 
standard  for  portable  electric  heaters. 
The  Commission  solicits  written 
comments  concerning  the  petition.' 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  November  22,  1994. 
ADDRESSES:  Comments  on  the  petition 
should  be  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
telephone  (301)  504-0800,  or  delivered 
to  the  Office  of  the  Secretary,  room  501. 
4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Comments  should  be 
captioned  "CP  94-1,  Petition  for 
Development  of  Safety  Standard  for 
Portable  Electric  Heaters." 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207; 
telephone  (301)  504-0800. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  docketed 
correspondence  from  Bernard  A 
Schwartz  requesting  development  of  a 
safety  standard  for  portable  electric 
heaters  as  a  petition  for  rulemaking 
under  provisions  of  the  Consumer 
Product  Safety  Act  (CPSA)  (15  U.S.C, 
§2051  etseq). 

The  petition  asserts  that  portable 
electric  heaters  are  associated  with 
residential  fires  which  result  in  a  large 
number  of  deaths  and  injuries  each  year. 
The  petition  describes  the  test 
apparatus,  method,  and  criteria  for  a 
safety  standard  to  eliminate  or  reduce 
the  risk  of  death  and  injury  associated 
with  portable  electric  heaters. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington,  IX:  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is  also 
available  for  inspections  from  8:30  a.m. 
to  5  p  m..  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 


FederdI  Register  /  Vot.  59.  No.  184  /  Friday.  .Snptertiher  23.  1994  /  Proposed  Rules  4883'J 


*The  Commission  approved  publication  of  this 
notice  by  a  vote  of  2-1.  Commissioner  )ones-Smith 
dissenting. 


room  419,  4330  East  West  Highway. 
Befhosda,  Maryland. 

Dated  September  19,  1994. 
Sadye  E.  Diuin, 

Stxretary.  Consumur  Product  Safnty 
Commission. 
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ENVIRONMENTAL  PROTECTfON 

AGENCY 

40  CFR  Part  52 
[IL78-1-6007;  FRL-5078-3] 

Proposed  Approval  and  PromLifgation 

(if  Revisions  to  the  New  Source  Revfew 
State  ^mpJemantation  Plan;  (llino»s 

AGENCY:  United  States  Envirooniental 
Frotet  tion  Agency  (USEPA). 
ACTtON:  Proposed  rule. 

SUMMARY:  The  USEPA  proposes  to 
approve  with  a  contingency,  and 
disapprove  in  the  alternative,  a 
requested  State  Implementarion  Plan 
(SIP)  revision  submitted  by  the  State  of 
Illinois  for  the  purpose  of  meeting 
reqLiirements  of  the  Clean  Air  Act.  as 
amended  in  1990  (amended  Act)  with 
regard  to  new  sourtje  review  (NSR)  in 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQSJ. 
The  requested  revision  was  submitted 
by  the  State  to  satisfy  certain  Federal 
requirements  for  an  appruvable 
nonattainment  new  source  review  SIP 
fur  Illinois.  This  proposed  approval  is 
contingent  upon  the  State  correcting 
existing  deficiencies  in  its  N.SR 
submittal  before  the  USEPA 
promulgates  a  final  rulejtnaling  ou  this 
submittal.  Shoidd  Illinois  fail  to  correct 
all  deficiencies  in  its  NSR  submittal, 
then  this  docunjent  will  serve  as  a 
propt)sed  disapproval  of  the  State's 
submittal. 

DATES:  Comments  on  this  proposed 
at  tion  must  be  received  in  viriting  by 
N'Dvomber  22,  1994. 

ADDRESSES:  Comments  on  this  proposed 
rule  should  be  addressed  to:  J.  Elmer 
Bortzer.  Chief.  Regulation  Development 
Sec:tion.  Regulation  Development 
Brant  h  (SAR-IBJ).  United  States 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard. 
(Chicago.  Illinois  60604. 

Copie's  of  the  State's  submittal  and 
other  infcmiation  are  available  for 
inspection  during  normal  business 
hours  at  the  following  kxation:  Uniteii 
States  Environmental  Prote«:fii>n 
Aprncy,  Region  5.  Air  and  Radiation 
Division,  Regulation  Development 
Branch.  77  West  Jackson  Boulevard, 
rjhicago.  Illinois  60604. 


FOR  FURTHER  ^FORMATION  COKTACT: 
Jennifer  Drury-Buzecky,  Environmental 
Protection  SpeciaHst.  Permits  and 
(irants  Section,  Regulation  Development 
Branch  (5AR-18J),  United  States 
Environmental  Protection  Agency. 
Region  5.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  . 

Anyone  wishing  to  come  to  the 
Region  5  offices  should  first  contai.l  Ms. 
Drury-Buzecky  at  (312)  886-3194. 
Reference  file  IL78-1-6007. 

SUPPLEMENTARY  INf  ORMATIOft: 

I.  Background 

The  air  quafity  planning  requirepients 
for  nonattaimnent  NSR  are  set  out  in 
part  D  of  title  I  of  the  Clean  A  ir  Art 
(Act).  The  USEPA  has  issued  a  -General 
Preamble"  describing  its  preliminary 
views  on  how  USEPA  intends  to  review 
SIPs  and  SIP  revisions  subn'.itted  under 
part  D,  including  those  .Stale  submittals 
containing  nonattainment  ar»?a  NSR  SIP 
requirements  (see  57  FR  13498  (April 
16.  1992)  and  57  FR  18070  (April  28. 
1992)).  Because  USEPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  for  a  more  detailed  discussion 
of  the  interpretations  of  part  D  advanced 
in  this  proposal  and  the  supporting 
rationale.  The  USEPA  is  currently 
developing  a  proposed  rule  to  assist  the 
implementation  of  the  changes  under 
the  aniended  Act  in  the  new  source 
review  provisions  in  parts  C  and  D  of 
title  I  of  the  Act.  The  USEPA  anticipates 
that  the  proposed  rule  will  be  published 
for  public  comment  in  late  1994.  If 
USEPA  has  not  taken  final  atrtion  on 
States'  NSR  submittals  by  that  time. 
USEPA  may  refer  to  the  proposed  rule 
as  the  most  authoritative  guidan«:e 
available  regarding  the  approvabihty  of 
the  submittals.  USEPA  expet:ts  to  take 
final  action  to  promulgate  a  rule  to 
implement  the  parts  C  and  D  changes 
sometime  during  1995.  Upon 
promulgation  of  tliose  regulations, 
USEPA  will  review  the  NSR  SIPs  of  all 
States  to  determine  wh(?ther  additional 
SIP  revisions  are  nfjcessary. 

Prior  to  USEPA  approval  of  a  State's 
NSR  SIP  submission,  the  State  may 
continue  permitting  only  in  accordance 
witli  the  new  statutory  requirements  for 
permit  applications  completed  after  the 
relevant  SIP  submittal  date.  This  policy 
was  explained  in  transition  guidance 
memoranda  frDm  John  Seitz  dated 
March  11,  1991  and  Septembers,  1992. 

As  explained  in  the  March  1 1 
memorandum.  USEPA  does  not  believe 
Congress  intended  to  mandate  the  moiie 
stringent  title  1  NSR  requirements 
during  the  time  provided  for  SIP 
development.  States  were  thus  alhn«t>d 


to  continue  to  issue  permits  consistent 
with  requirements  in  their  current  NSR 
SIPs  during  that  period,  or  apply  40  CFR 
part  51,  appendix  S  for  newly 
designated  areas  that  did  not  previouNly 
have  NSR  SIP  requirements. 

The  September  3  memorandum  also 
addressed  the  situation  where  .States  diil 
not  submit  the  part  D  NSR  SIP 
requirements  or  revisions  bv  the 
applicable  statutory  deadline.  For 
permit  applications  found  complete  by 
the  SIP  submittal  deadline.  States  may 
issue  final  permits  un<fer  the  prior  NSR 
rules,  assuming  certain  conditions  in 
the  September  3  memorandum  are  met 
However,  for  applications  completed 
after  the  SIP  submittal  deadline,  U.SEPA 
will  consider  the  source  to  be  in 
compliance  with  the  Act  only  where  lin- 
source  obtains  from  the  State  a  pennil 
that  is  consistent  with  the  substantive 
new  NSR  part  D  provisions  in  the 
amended  Act.  USEPA  believes  this 
guidance  continues  to  apply  to 
permitting  pending  final  action  on  M'^R 
SIP  submittals. 

In  this  rulemaking  action  on  the 
Illinois  notMttainment  NSR  SIP 
revisions,  USEPA  is  proposing  to  apply 
its  interpretations  taking  into 
consideration  the  specific  factual  issuer 
presented.  Thus.  USEPA  will  cx>nsider 
any  timely  submitted  comments  before 
taking  final  action  on  this  proposed 
ni!e. 

II.  Propoised  Rulemaking  Action 

Section  llOCk)  of  the  Art  sets  out 
provisions  governing  USEPA 's  review  of 
SIP  submittals  (see  57  FT?  1356.5-1  ?Sfifi) 

A.  Analysis  of  Statt^  Submission 

1   Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  ar>d 
plan  revisions  for  submission  to  USl'.^ 
Section  1 10(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  aduptt^i 
after  reasonable  notice  and  public 
hearing.'  Section  110(1)  of  the  Ad 
similarly  provides  that  each  revisioa  to 
an  implementation  plan  submitted  by  a 
Slate  under  the  Act  must  be  adopted  by 
such  State  after  r^^asonable  nt>tit  e  a;ul 
public  hearing. 

The  U^LPA  also  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  fiuther  USEPA 
review  and  action.  (See  section  llO(kJl)) 
and  57  FR  13565  (April  16.  1992).)  The 
USEPA  s  completeness  criteria  for  SIP 
submittals  are  set  out  at  49  CFR  part  51, 


'  Sectiim  172(cK7)o{  the  Ad  piovidw  that  i«iii:i 
pnivisions  for  nouattainnwnl  areM  shaii  maal  ttio 
applirahip  provisions  of  section  i:CKe)t2t 
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appendix  V.  The  USEPA  attempts  to 
make  completeness  determinations 
within  60  days  of  receiving  a 
submission.  However,  a  submittal  is 
deemed  complete  by  operation  of  law 
under  section  110(k.)(l)(B)  if  a 
completeness  determination  is  not  made 
by  USEPA  within  6  months  after  receipt 
of  the  submission. 

The  State  of  Illinois  submitted  draft 
NSR  rules  to  USEPA  for  parallel 
processing  on  November  15.  1992  The 
State  of  Illinois  then  held  public 
hearings  on  January  6  and  February  5. 
1993.  to  entertain  public  comment  on 
the  NSR  implementation  plan  revisions 
At  those  hearings,  the  Illinois  Pollution 
Control  Board  (Board)  formally  adopted 
several  interpretations  of  those  rules. 
Following  the  public  hearings,  the  rules 
were  adopted  by  the  State  on  April  30. 
1993.  and  both  the  rules  and 
interpretations  were  submitted  to 
USEPA  on  June  21. 1993.  as  a  requested 
revision  to  the  SIP.  The  requested  SIP 
revision  thus  mdudes  the  NSR  rules 
and  the  interpretations  of  those  rules 
adopted  by  the  State. 

Tne  SIP  revision  request  was 
reviewed  by  USEPA  to  determine 
completeness  shortly  after  its  submittal, 
in  accordance  with  the  completeness 
criteria  referenced  above.  The  submittal 
was  found  to  be  complete  on  August  24. 
1993.  and  a  letter  was  sent  on  that  date 
to  the  Governor's  designee.  Bharat 
Mathur.  Chief.  Bureau  of  Air.  Illinois 
Environmental  Protection  Agency, 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process  On  May  27,  1994. 
the  State  submitted  an  amendment  to  its 
NSR  submittal  consisting  of  a  correction 
of  35  111.  Adm.  Code  Section  203  209 
(a)(4)  USEPA  will  consider  that 
amendment  in  this  rulemaking 

2.  General  Nonattainment  NSR 
Requirements 

The  .statutory  requirements  for 
nonattainment  new  source  review  SIPs 
and  permitting  are  found  at  sections  172 
and  173  of  the  Act  Part  D  of  title  I  of 
the  Act  requires  States  to  address  a 
number  of  nonattainment  NSR 
provisions  in  a  SIP  revision  submittal 
What  follows  is  a  summary  of  the 
requirements  and  how  the  Illinois 
submittal  addresses  them. 

a  No  growth  moratoriums  exist  in  the 
State  of  Illinois  subsequent  to  USEPA 
action  in  December  17.  1992  57  FR 
59928 

b.  Illinois  has  established  provisions 
according  to  settion  173(a)(1)  to  assure 
that  calculations  of  emissions  offsets  are 
based  on  the  same  emissions  baseline 
used  in  the  demonstration  of  Reasonable 
Further  Progress  (RFP). 


c.  Illinois  has  established  provisions 
according  to  section  173(c)(1)  to  allow 
offsets  to  be  obtained  in  another 
nonattainment  area  if  the  area  has  an 
equal  or  higher  nonattainment 
classiTication  and  emissions  from  the 
other  nonattainment  area  contribute  to  a 
NAAQS  violation  in  the  area  in  which 
the  source  would  construct. 

d.  Illinois  has  established  provisions 
according  to  section  173(c)(1)  that  any 
emissions  offsets  obtained  in 
conjunction  with  the  issuance  of  a 
permit  to  a  new  or  modified  source 
must  be  in  effect  and  enforceable  by  the 
time  the  new  or  modified  source 
commences  operation. 

e.  Ilhnois  has  established  provisions 
according  to  section  173(c)(1)  to  assure 
that  emissions  increases  from  new  or 
modified  sources  are  offset  by  real 
reductions  in  actual  emissions. 

f.  Illinois  has  established  provisions 
according  to  section  173(c)(2)  to  prevent 
emissions  reductions  otherwise  required 
by  the  Act  from  being  credited  for 
purposes  of  satisfying  part  D  offset 
requirements. 

g.  Illinois  has  established  provisions 
according  to  sections  172(c)(4)  and 
173(a)(1)(B)  that  reflect  changes  in 
growth  allowances;  specifically:  (1)  The 
elimination  of  existing  growth 
allowances  in  any  nonattainment  area 
that  received  a  notice  prior  to  the 
amended  Act  that  the  SIP  was 
substantially  inadequate  or  receives 
such  a  notice  in  the  future;  and  (2)  the 
restriction  of  growth  allowances  to  only 
those  portions  of  nonattainment  areas 
formally  targeted  as  special  zones  for 
economic  development.  It  should  be 
noted  that  Illinois  does  not  have  any 
existing  growth  allowances  in 
nonattainment  areas,  nor  are  there 
currently  any  existing  zones  for 
economic  development.  The  State's 
submittal,  however,  does  restrict  growth 
allowances  to  special  zones  for 
economic  development  in  accordance 
with  section  173(a)(1)(B)  of  the 
amended  Act 

h.  Illinois  has  established  provisions 
according  to  section  173(a)(5)  that,  as  a 
prerequisite  to  issuing  any  part  D 
permit,  require  an  analysis  of  alternative 
sites,  sizes,  production  processes,  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification. 

i.  Illinois  has  provided  according  to 
section  173(d)  for  the  supplying  of 
information  from  nonattainment  new 
source  review  permits  to  USEPA's 
Reasonably  Available  Control 


Technology.  Best  Available  Control 
Technology.  Lowest  Achievable 
Emissions  Reduction  (RACT/BACT/ 
LAER)  clearinghouse.  This  provision  is 
contained  in  the  State's  workplan  of  its 
NSR  grant. 

j.  Illinois  has  established  provisions 
according  to  section  173(e)  that  allow 
any  existing  or  modified  source  that 
tests  rocket  engines  or  motors  to  use 
alternative  or  innovative  means  to  offset 
emissions  increases  from  firing  and 
related  cleaning,  if  four  conditions  are 
met:  (a)  The  proposed  modification  is 
for  expansion  of  a  facility  already 
permitted  for  such  purposes  prior  to 
November  15.  1990;  (b)  the  source  has 
used  all  available  offsets  and  all 
reasonable  means  to  obtain  offsets  and 
sufficient  offsets  are  not  available;  (c) 
the  source  has  obtained  a  written 
finding  by  the  appropriate,  sponsoring 
Federal  agency  that  the  testing  is 
essential  to  national  security;  and  (d) 
the  source  will  comply  with  an 
alternative  measure  designed  to  offset 
any  emissions  increases  not  directly 
offset  by  the  source. 

k.  Illinois  has  not  established 
provisions  according  to  section  819  of 
the  amended  Act  that  effectively  exempt 
activities  related  to  stripper  wells  from 
the  new  additional  NSR  requirements  of 
new  subparts  2.  3.  and  4  for  Particulate 
Matter  of  10  microns  or  less  (PM-10). 
Ozone,  or  Carbon  Monoxide  (CO) 
nonattainment  areas  classified  as 
serious  or  less  and  having  a  population 
of  less  than  350.000.  Illinois  does  not 
presently  have  any  stripper  well 
operations  and.  therefore,  this  provision 
does  not  apply. 

1.  Illinois  has  not  established 
provisions  according  to  section  328  to 
assure  that  sources  located  on  the  Outer 
Continental  Shelf  (OCS)  and  within  25 
miles  of  the  State's  seaward  boundary, 
are  subject  to  the  same  requirements 
applicable  if  the  source  were  located  in 
the  corresponding  on  shore  area. 
Because  the  State  is  not  located  on  the 
OCS.  section  328  does  not  apply. 

m.  Illinois  has  established,  according 
to  sections  302(z)  and  111(a)(3).  a 
definition  of  "stationary  source"  to 
include  internal  combustion  engines 
other  than  the  newly  defined  category  of 
"nonroad  engines". 

n.  Illinois  has  established  provisions 
under  section  173(a)(3)  to  assure  that 
owners  or  operators  of  each  proposed 
new  or  modified  major  stationary  source 
demonstrate,  as  a  condition  of  permit 
issuance,  the  compliance  of  all  other 
major  stationary  sources  under  the  same 
ownership  in  the  State. 


3.  Ozone 

According  to  section  172(c)(5).  State 
implementation  plans  must  require 
permits  for  the  construction  and 
operation  of  new  or  modified  major 
.stationary  sources.  The  statutory  permit 
requirements  in  ozone  nonattainment 
areas  are  generally  contained  in  section 
173.  and  in  subpart  2  of  part  D.  These 
are  the  minimum  requirements  that 
States  must  include  in  an  approvable 
implementation  plan.  For  all 
classifications  of  ozone  nonattainment 
areas  and  for  ozone  transport  regions. 
States  must  adopt  the  appropriate  major 
source  thresholds  and  offset  ratios,  and 
must  adopt  provisions  to  ensure  that 
any  new  or  modified  major  stationary 
source  of  Oxides  of  Nitrogen  (NOx) 
satisfies  the  requirements  applicable  to 
any  major  source  of  Volatile  Organic 
Compounds  (VOC).  unless  a  special 
NOx  exemption  is  granted  by  the 
Administrator  under  the  provision  of 
section  182(f)  For  serious  and  severe 
ozone  nonattainment  areas.  State  plans 
must  implement  sections  182(c)  (6),  (7) 
and  (8)  with  regard  to  modifications.  For 
emissions  of  VOC  and  NOx  in  ozone 
nonattainment  areas,  Illinois  has 
established  major  source  thresholds, 
offset  ratios,  and  included  provisions  for 
NOx  major  stationary  sources  as 
follows: 


Area 
classH 
tication 

Majof 

source 

ttiresh- 

oid 

OMset 
ratio 

NOx 
provisions 

Mar- 
ginal 

Mod- 
erate 

Serious 

Severe 

100 

100 

50 
25 

1  1:1 

1.15:1 

12:1 
1.3:1 

provided. 

provided. 

provided, 
provided. 

It  should  be  noted  that  there  are  no 
areas  classified  as  extreme  ozono 
nonattainment  areas  in  Illinois.  The 
State  has  areas  classified  as  severe, 
moderate  and  marginal. 

In  addition,  with  certain  exceptions 
described  below,  Illinois'  plan  submittal 
reflects  appropriate  modification 
provisifjns,  including  a  de  minimis  level 
of  40  tons  for  marginal  and  moderate 
nonattainment  areas.  Section  203  209  of 
the  State's  rules  details  when  a  net 
emissions  increase  is  significant.  In 
general,  a  net  emission  increase  is 
significant  if  it  is  equal  to  the  emissions 
level  specified  in  section  203.209(a)(1)- 
(6)  and  section  203.209(b).  In  order  to 
establish  whether  an  increase  in 
emissions  is  significant,  the  net 
omissions  increase  must  be  calculated. 
USEPA  interprets  its  current  regulations 
for  areas  other  than  serious  and  severe 
ozone  nonattainment  areas  as  requiring 


that  a  proposed  modification  must  by 
itself  result  in  a  significant  emissions 
increase  to  be  considered  a  major 
modification.  If  it  does  not  result  in  a 
significant  emissions  increase,  prior 
accumulated  emissions  may  be  ignored. 
USEPA  interprets  Illinois'  NSR  rules  in 
the  same  manner.  Traditionally,  the 
calculation  of  net  emissions  involves 
adding  the  creditable  increases  and 
decreases  over  a  period  of  time 
beginning  at  the  time  the  emission 
increase  is  projected  to  occur  and  going 
back  for  the  previous  consecutive  5 
years.  Illinois  seeks  to  rely  on  section 
182(c)(6)  of  the  amended  Act  to 
establish  a  new  method  of  calculatmg 
net  emission  increases  in  serious  and 
severe  ozone  nonattainment  areas. 

Section  203.209(b)  of  the  Illinois  rule 
states  that  an  increase  in  Volatile 
Organic  Material  (VOM).  an  equivalent 
term  to  VOC,  or  NOx  shall  be 
considered  significant  if  the  net 
emissions  increase  of  such  air  pollutant 
from  a  stationary  source  located  within 
such  area  exceeds  25  tons  when 
aggregated  with  all  other  net  increases 
in  emissions  from  the  source  over  any 
period  of  5  consecutive  calendar  years 
which  includes  the  calendar  year  in 
which  such  increase  occurred.  Although 
Illinois'  section  203  209(b)  is  very 
similar  to  section  182(c)(6)  of  the  Act  for 
netting  in  serious  and  severe  ozone 
nonattainment  areas,  an  issue  exists 
regarding  the  proper  interpretation  of  "5 
consecutive  calendar  years"  and  "net 
emissions  increase". 

USEPA  believes  that  the  language  of 
section  203.209(b)  by  itself  would  be 
approvable.  however,  the  two  written 
interpretations  of  section  203.209(b) 
adopted  by  the  State,  unless  withdrawn, 
will  require  disapproval  of  the  State's 
submittal.  USEPA,  therefore,  proposes 
to  approve  section  203.209(b) 
contingent  upon  the  actual  withdrawal 
of  the  Board's  interpretations  prior  to 
final  rulemaking.  If  the  Board  does  not 
withdraw  these  interpretations  by 
USEPA's  final  rulemaking,  then  this 
notice  serves  as  a  proposed  disapproval 
of  this  SIP  revision  submittal.  The 
reasons  for  USEPA's  proposed  approval 
(contingent  upon  withdrawal  of  these 
interpretations)  are  outlined  below.  For 
further  information  regarding  this 
rulemaking  refer  to  the  technical 
support  document  included  in  this 
docket. 

To  accompany  section  203.209(b)  of 
the  Illinois  rule,  intended  to  implement 
section  182(c)(6)  of  the  Act,  Illinois 
submitted  two  interpretations  of  the  rule 
adopted  by  the  State.  The  first 
interpretation  allows  a  source  in  a 
serious  or  severe  ozone  nonattainment 
area  to  use  a  contemporaneous  5-vear 


period  for  netting  that  includes 
projected  emission  decreases  in  future 
years  as  well  as  actual  decreases  from 
past  years.  In  other  words,  under 
Illinois'  interpretation,  a  source  could 
propose  a  modification  resulting  in  a 
significant  emission  increase  and  yet 
not  be  required  to  obtain  a  major  NSR 
permit  merely  because  the  source 
asserts  that  it  intends  to  .make  a  future 
modification  resulting  in  an  emission 
decrease.  As  discussed  below,  Illinois' 
rule  and  interpretations  fail  to  assure 
that  such  future  emission  decreasirs  u  ij] 
in  fact  orcur.  USEPA  is  not  in  this 
rulemaking  proposing  to  decide  whether 
future  years  are  acceptable  for  purposes 
of  netting  emission  increases  and 
decreases  under  section  182(c)(6).  In  a 
rulemaking  to  revise  and  update  its 
nationally  applicable  NSR  rules,  USEPA 
will  soon  propose  its  interpretation  of 
section  182(c)(6),  (7)  and  (8)  and  mtends 
to  request  comments  on  the  use  of 
emission  decreases  in  future  years  as 
netting  credits  against  emission 
increases  from  a  proposed  modification 
or  new  construction.  Aher  this  national 
rulemaking  becomes  final.  USEPA  will 
reexamine  all  NSR  SIPs  to  ensure 
conformity  with  USEPA's  new 
regulations  to  implement  the  amended 
Act. 

The  States  interpretation  allowing  the 
use  of  emission  decreases  in  future 
years  does  not  ensure  that  these  future 
decreases  w  ill  be  federally  enforceable. 
For  example,  the  IHinois  interpretation 
of  the  rule  does  not  require  that  future 
decreases  be  placed  in  a  construction 
permit  as  a  federally  enforceable  permit 
condition,  nor  does  the  rule  or 
interpretation  require  that  these  future 
decreases  meet  all  requirements  for 
creditable  netting  credits.  One  such 
requirement  is  that  decreases  used  for 
netting  purposes  be  actual  emission 
decreases.  Although  USEPA  does  not 
intend  in  this  proposed  rulemaking  to 
address  the  issue  of  whether  future 
decreases  may  ever  be  used  under 
secUon  182(c)(6).  USEPA  believes  that 
future  decreases  certainly  may  not  b«> 
used  where  the  SIP  does  not  require 
these  decreases  to  be  federally 
enforceable.  Federal  enforceability  is 
essential  to  assure  that  the  projected 
future  netting  reductions  being  relie<I  on 
to  offset  the  new  emission  increase  will 
actually  occur  so  that  the  net  emission 
increase  is  less  than  a  significant 
increase  and  is  not  improperly  est.aping 
review.  To  summarize,  although  Illinois' 
wTitten  interpretation  of  the  rule  is  not 
approvable,  the  language  of  the  rule, 
standing  alone,  would  be  approvable. 
The  second  interpretation  of  section 
203.209(b)  adopted  by  the  State 
concerns  whether  a  net  emissions 
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inoMse  of  a  parttcukr  pollutant  is 
significant.  The  intarpreUtioo  states  that 
the  nettii^  calculation  commences  with 
the  date  of  an  area's  designation  as 
nonattainmaaiL  Many  of  ifaase 
nonattatrunant  dwigMhow  occurred 
after  the  ttewnber  15. 1990.  effectiw 
date  of  tha  Act.  Using  the  .State  s 
interprotatiofi,  the  S-ywar  penod  for 
calculation  of  a  net  eraivsions  incieese 
of  NOx  in  the  Chicago  area  would  not 
begin  until  November  15.  1992.  This 
would  allow  a  ^»Ox  sourc*  applying  for 
a  NSR  permit  in  Chicago  on  No%  «*mber 
15.  1992.  to  use  a  5-year 
cootemporaoeous  period  from 
NoviMiber  15.  1992.  to  November  15. 
1997.  Paat  emission  increases  occurring 
before  htoverober  15.  1992.  would  not  be 
included  in  the  calculation  to  determine 
whether  the  propoaed  project  would 
result  in  a  significant  emissioos  increase 
because  Illinois'  interpretation  does  not 
allow  the  netting  calculation  for  NOx  to 
l)egin  until  November  IS.  1992 

The  Illinois  interpretation  of  the  rule 
specifically  provides:  (1)  The  netting 
calculation  for  VOM  emissioru 
commences  no  earlier  than  lanuary  6. 
1992.  in  the  newly  designated 
nonattainment  areas  in  the  Chicago  area; 
(2)  for  sources  located  in  all  ozone 
nonattainment  areas  of  the  State,  the 
calculation  for  NOx  commences  no 
earlier  than  November  15.  1992,  (3)  for 
sources  with  the  potential  to  emit  at 
least  25  tons  per  ye«u-  (tpy)  but  less  than 
100  tpy  and  which  are  located  in  the 
Chicago  nooattaiiunent  area,  the  netting 
calcuUtiun  for  VOM  emissions 
commences  at  either  the  time  that  the 
source  became  major  or  November  15, 
1990.  whicberer  is  later;  and  (4)  for 
sources  with  complete  construction 
{lermit  applicatinns  filed  (ini  iiiding 
Preventi«»Q  of  Signifu-ant  Deffnoralion 
applications)  pnor  to  the  date  of  an  area 
as  nonattainment.  or  the  dates  given 
above,  whichever  occurs  later,  the 
netting  calculation  shall  no<  include 
emis.sion  incieases  allowed  by  that 
permit 

This  four-part  second  interpretation  of 
section  203.309(b)  compounds  the 
problems  discussed  above  concerning 
the  first  intaq>ratfltion.  Whereas  the  first 
interpretation  allows  sources  to  use 
future  dacreaaes,  the  second 
inMrpretation.  by  cutting  off  use  of  past 
years,  compels  sources  in  serious  and 
severe  ozone  nooottaimnent  areas  to  use 
future  years  for  the  netting  calculation, 
again  without  requiring  these  future 
emission  decroaaei  to  be  federally 
enfor(.eable.  Thus,  all  interpretations  of 
the  rule  a4k>pted  by  the  Stale  do  not 
ensure  tba  Federal  enforceability  of  all 
emission  deuaasos  in  the 
contempocaneous  period  and  fail  to 


account  for  all  emission  increases. 
USEPA  believes  that  all  mterpretatioBS 
should  be  disapproved  as  conflicting 
with  the  Act.  Because  the  language  of 
the  rule,  standing  alone,  would  be 
approveble,  USEPA  proposes  to  approve 
section  203.209fb)  adopted  by  the  State 
contingent  upon  the  Board  withdravnng 
all  interpretations  of  section  203.2t)9(b) 
prior  to  final  USEPA  mlemalting 

The  USEPA  is  limited  in  its  ability  to 
disapprove  a  portion  of  a  State  rule  aiKi 
approve  the  remainder  if  the  effect  is  to 
make  the  approved  portion  of  the  nUe 
more  stringi-nt  than  intended  by  the 
State.  In  Beihiebem  Steel  Corporabon  v. 
Gonuch  742  F  2d  1028  (7th  Cir.  1964). 
the  Court  held  that  at  least  in  certain 
circumstaitces  USEPA  may  not  approve 
parts  of  a  SIP  request  and  disapprove 
other  parts  if  the  effect  of  the  action  is 
to  make  the  SIP  more  stringent  than  the 
State  intended  For  this  reason  in  order 
for  USEPA  to  approve  the  States  NSR 
rule,  the  interpretations  of  section 
203  209(b)  adopted  by  tlie  Board  in  its 
final  Opinion  and  Order  of  the  Board 
must  be  withdrav^rn  from  the  Opinion 
and  Order. 

The  State  of  lUinois'  NSR  rules  for 
serious  and  severe  ozone  nonattainment 
areas  provide  that  major  modifications 
to  existing  sources  that  have  a  potential 
to  emit  of  less  than  100  tpy  of  VOM  or 
NOx  shall  substitute  BACT  for  LAER 
and  may  avoid  major  NSR  by  internally 
offsetting  the  emissions  increase  by  a 
ratio  of  1.3  to  1.  The  State  also  provides 
that  major  modifications  to  existing 
sources  that  have  a  potential  to  emit  of 
greater  than  100  tpy  of  VOM  or  NOx 
may  avoid  LAER  requirements  by 
internally  offsetting  the  emissions 
increase  by  a  ratio  of  1  3  to  1.  For  more 
detail,  refer  to  the  technical  support 
document  included  with  this  docket. 

4.  Carbon  Monoxide 

The  statutory  NSR  requirements  for 
CO  nonatUinment  areas  are  generally 
contained  in  section  173.  and  in  subpart 
3  of  part  D.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan. 
States  must  adopt  the  appropriate  major 
source  threshold  and  offset  ratio. 

Illinois  has  aatablished  a  major  source 
threshold  of  50  tpy.  and  an  offset  ratio 
of  an  amount  equal  to  or  greater  than  the 
amount  of  emission  increase  for  serious 
CO  nonattainment  areas.  It  should  be 
noted  that  there  are  no  CO 
nonattainment  areas  in  Illinois. 

5  PM-IO 

The  statutory  NSR  requirements  for 
PM-10  nonattainment  areas  are 
generally  contained  in  section  173.  and 
in  subpart  4  of  part  D.  These  are  the 


minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  For  PM-10 
nonattainment  areas  States  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  significance  level  for 
modifications,  and  provisions  for  PM- 
10  precursors. 

Illinois  has  established  major  source 
thresholds,  offset  ratios,  modification 
significance  levels,  and  PM-10 
precursor  provisions  as  follows:  In 
section  203  209(b)(4)  a  major  source 
threshold  level  of  100  tpy  in  an  area 
classified  as  moderate  nonattainment, 
70  tpy  major  source  threshold  level  in 
areas  classified  as  serious,  and  in  its 
initial  submittal,  an  incorrect 
significance  level  of  25  tpy  in  section 
203.209.  The  State,  however,  amended 
this  incorrect  significance  level  to 
provide  for  the  correct  level  of  15  tpy  in 
a  subsequent  rulemaking  effective  April 
15.  1994.  35  UL  Adm.  Code 
203.209(aU4).  This  rulemaking  was 
submitted  to  USEPA  on  May  27,  1994. 
to  correct  the  deficiency  in  the  original 
submittal.  USEPA  is.  therefore, 
proposing  to  take  action  on  the 
corrected  15  tpy  significance  level.  The 
general  offset  requirement  of  an  amount 
equal  to  or  greater  than  the  amount  of 
emissions  incrp.ase  is  established  in 
section  203.302(a). 

The  control  requirements  which  are 
applicable  to  major  stationary  sources  of 
PM  must  also  apply  to  major  stationary 
sources  of  PM  precursors  unless  USEPA 
determines  such  sources  do  not 
contribute  significantly  to  PM  levels 
which  exceed  the  NAAQS  in  that  area 
(see  section  189(e)  of  the  Act.)  Illinois 
has  four  moderate  PM-10 
nonattainment  areas:  McCook,  LaSalle. 
Lake  Calumet  and  Granite  Qty.  See  TSD 
for  definitions  of  these  nonattainment 
areas.  On  October  21,  1993,  USEPA 
promulgated  a  final  rule  finding  that 
precursors  do  not  significantly 
contribute  to  PM  concentrations  in  the 
LaSalle  nonattainment  area.  58  PR 
54291.  USEPA  also  proposed  a 
rulemaking  asserting  that  precursors  do 
not  significantly  contribute  to  PM 
concentrations  in  the  remaining  three 
nonattainment  areas.  This  proposal  vv'as 
published  on  May  25.  1994.  59  PR 
26988.  If  this  action  is  finalized,  section 
189(e)  would  no  longer  require  NSR  on 
major  PM  precursor  sources.  Please  see 
TSD  if  more  information  is  desired,  or 
see  the  Mav  25.  1994.  proposed  rule  at 
59  FR  26988 

6.  Sulfur  Dioxide 

The  statutory  NSR  requirements  for 
Sulfur  Dioxide  (SO;)  nonattainment 
areas  are  generally  contained  in  section 
173.  and  in  sul^rt  5  of  part  D.  These 


are  the  minimum  requirements  that 
States  must  include  in  an  approvable 
implementation  plan.  For  SO2 
nonattainment  areas.  States  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  and  significance  level  for 
modifications. 

Illinois  has  established  a  major  source 
threshold  of  100  tpy,  an  offset  ratio  of 
an  amount  equal  to  or  greater  than  the 
amount  of  emissions  increased,  and  a 
modification  significance  level  of  40 
tpy. 

7.  Lead  • 

The  statutory  NSR  requirements  for 
lead  nonattainment  areas  are  generally 
contained  in  section  173,  and  in  subpart 
5  of  part  D.  These  are  the  minimum 
requirements  that  States  must  include  in 
an  approvable  implementation  plan.  For 
lead  nonattainment  areas.  States  must 
adopt  the  appropriate  major  source 
threshold,  offset  ratio,  and  significance 
level  for  modifications. 

Illinois  has  established  a  major  source 
threshold  level  of  100  tpy.  an  offset  ratio 
of  an  amount  equal  to  or  greater  than  the 
amount  of  emissions  increased,  and  a 
modification  significance  level  of  .6  tpy. 
It  should  be  noted  that  there  are 
presently  no  lead  nonattainment  areas 
in  Illinois. 

8.  Nitrogen  Dioxide 

The  statutory  NSR  requirements  for 
nitrogen  dioxide  nonattainment  areas 
are  generally  contained  in  section  173, 
and  in  subpart  5  of  part  D.  These  are  the 
minimum  requirements  that  States  must 
include  in  an  approvable 
implementation  plan.  For  nitrogen 
dioxide  nonattainment  areas,  States 
must  adopt  the  appropriate  major  source 
threshold,  offset  ratio,  and  significance 
level  for  modifications. 

Illinois  has  established  a  major  source 
threshold  of  100  tpy,  an  offset  ratio  of 
an  amount  equals  to  or  greater  than  the 
amount  of  emissions  increased,  and  a 
modification  significance  level  of  40 
tpy.  It  should  be  noted  that  there  are 
presently  no  nitrogen  dioxide 
nonattainment  areas  in  Illinois. 

9.  Piantwide  Source  Definition 

On  October  4,  1981,  the  USEPA 
revised  the  NSR  regulations  in  40  CFR 
part  51  to  give  States  the  option  of 
adopting  the  "piantwide"  definition  of 
stationary  source  which  provides  that 
only  physical  or  operational  changes 
that  result  in  a  net  increase  in  emissions 
dt  the  entire  plant  require  a  NSR  permit. 
For  example,  if  a  plant  decreased 
amissions  by  the  same  amount  at 
another  piece  of  process  equipment, 
then  there  would  be  no  net  increase  in 
omissions  at  the  plant  and  therefore,  no 


"modification"  to  the  "source."  The 
piantwide  definition  is  in  contrast  to  the 
so-called  "dual"  definition  [or 
definition  of  structure  like  that  in  the 
1979  offset  ruling  (44  FR  3274),  which 
has  much  the  same  effect  as  the  dual 
definition).  Under  the  dual  definition, 
the  emissions  from  each  physical  or 
operational  change  are  gauged  without 
regard  to  reductions  elsewhere  at  the 
plant. 

In  the  October  1981  rule,  USEPA  set 
forth  its  rationale  for  allowing  use  of  the 
piantwide  definition  (46  FR  50766- 
50769).  In  its  view,  allowing  use  of  the 
piantwide  definition  was  a  reasonable 
accommodation  of  the  conflicting  goals 
of  part  D  of  title  I  of  the  Act.  The  Act 
provided  for  reasonable  further  progress 
(RFP)  and  timely  attainment  of  National 
Ambient  Air  Quality  Standards 
(NAAQS),  while  also  allowing  for 
maximum  State  flexibility  and 
economic  growth.  The  USEPA 
recognized  that  the  piantwide  definition 
would  bring  fewer  plant  modifications 
into  the  nonattainment  permitting 
process,  but  emphasized  that  this 
generally  would  not  interfere  with  RFP 
and  timely  attainment  primarily  because 
the  States  under  the  demands  of  part  D 
eventually  would  have  adequate  SIPs  in 
place.  For  instance,  USEPA  slated: 

Since  demonstration  of  attainment  and 
maintenance  of  the  NAAQS  continues  to  be 
required,  deletion  of  the  dual  definition 
increases  State  flexibility  without  interfering 
with  timely  attainment  of  the  ambient 
standards  and  so  is  consistent  with  Part  D  |46 
FR  50767). 

USEPA  also  indicated  that  under  the 
piantwide  definition,  new  equipment 
would  still  be  subjected  to  any 
applicable  new  source  performance 
standard  and  that  wholly  new  plants,  as 
well  as  any  modifications  that  resulted 
in  a  significant  net  emissions  increase, 
would  still  be  subject  to  NSR.  Thus, 
USEPA  saw  no  significant  disadvantage 
in  the  piantwide  definition  from  the 
environmental  standpoint,  but 
advantages  from  the  standpoints  of  State 
flexibility  and  economic  growih.  It 
regarded  the  piantwide  definition  as 
presenting,  at  the  very  worst, 
environmental  risks  that  were 
manageable  because  of  the  independent 
impetus  to  create  adequate  part  D  plans. 
As  a  result,  USEPA  ruled  that  a  State 
wishing  to  adopt  a  piantwide  definition 
generally  has  complete  discretion  to  do 
so,  and  it  set  only  one  restriction  on  that 
discretion.  If  a  State  had  specifically 
projected  emission  reductions  from  its 
NSR  program  as  a  result  of  a  dual  or 
similar  definition  and  had  relied  on 
those  reductions  in  an  attainment 
.strategy  that  USEPA  later  approved, 
then  the  State  needed  to  revise  its 


attainment  strategy  as  necessary  to 
accommodate  reduced  NSR  permitting 
under  the  piantwide  definition  (46  FR 
50767  and  50769). 

In  1984,  the  Supreme  Court  upheld 
USEPA 's  action  as  a  reasonable 
accommodation  of  the  conflicting 
purposes  of  part  D  of  title  1  of  the  Act , 
and  hence,  well  within  USEPA "s  broad 
discretion.  Chevron,  U.S.A.  v.  \RDC. 
104  S.Ct.  2778  (1984).  Specifically,  the 
Court  agreed  that  the  piantwide 
definition  is  fully  consistent  with  the 
Act's  goal  of  maximizing  State 
flexibility  and  allowing  reasonable 
economic  growth.  Likewase,  the  Court 
recognized  that  USEPA  had  advanced  a 
reasonable  explanation  for  its 
conclusion  that  the  piantwide  definition 
serves  the  Act's  environmental 
objectives  as  well  (see  104  S.Ct.  at 
2792),  In  this  rule  USEPA  generally 
reaffirms  the  rationales  stated  in  the 
1981  rulemaking.  Those  rationales  were 
left  undisturbed  by  the  Supreme  Court 
decision. 

The  SIP  revision  USEPA  is  approving 
in  this  action  substitutes  a  piantwide 
definition  for  a  dual  definition  in 
Illinois'  existing  nonattainment  NSR 
program.  A  September  2.  1994,  letter 
from  Bharat  Mathur,  Chief,  Bureau  of 
Air  of  lEPA.  to  Stephen  Rothblatt,  Chief. 
Air  and  Radiation  Branch,  USEPA. 
states  Illinois'  rationale  for 
implementing  the  piantwide  definition. 
The  letter  further  states  that  in  obtaining 
USEPA  approval  of  its  original  part  D 
SIP,  Illinois  did  not  rely  on  emission 
reductions  from  its  existing  NSR 
program.  Illinois  has  nonattainment 
areas  for  sulfur  dioxide,  ozone,  and  fine 
particulate  matter.  Ilhnois  has 
submitted  several  revisions  required  bv 
the  amended  Act  prior  to  attainment  of 
the  NAAQS  by  the  statutory  dates, 
which  range  from  1994  to  2007  for  the 
nonattainment  areas  in  Illinois.  For 
example,  Illinois  has  submitted 
revisions  for  VOC  RACT  Rule  Fix-ups. 
Stage  II  vapor  recovery,  employee 
commute  options,  1990  base  year  ozone 
emissions  inventories,  and  emission 
statement.  These  revisions  have  been  or 
will  be  acted  on  by  USEPA  in 
subsequent  actions. 

10.  Miscellaneous  Definitions 

Section  203.123  of  the  Board  s  rules 
adds  the  definition  of  federally 
enforceable  to  the  State's  NSR  SIP.  The 
State's  definition  is  consistent  with  40 
CFR51,165(a)(i)(xiv). 

Section  203.303  of  the  Board's  rules 
amends  the  definition  of  baseline  and 
emission  offsets  determination.  The  new 
definition  provides  that  to  obtain  offsets 
for  a  prior  shutdown,  the  proposed  new 
or  modified  source  must  be  a 
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replacement  fcxr  the  shutdown  or 
curtailment  until  USEPA  approves  an 
attainment  denoonstraticn  and  State 
trading  or  marketing  rules  for  the 
relevant  pollutant.  This  definition 
complies  with  40  CFR 
51.165(aK3MuMC). 

III.  Implications  ofThis  Action 

Proposed  Rulemaking  AciJons 

As  stated  above,  the  Illinois  NSR 
submittal  contains  a  deficiency  for 
which  USEPA  proposes  approval  of  the 
State's  requested  SIP  revision  with  a 
contingency  and  a  proposed  disapproval 
in  the  alternative. 

Illinois  adopted  written 
interpretations  of  section  203  209(b)  in 
an  attempt  to  implement  the  amended 
Acts  special  provisions  for  scnous  and 
severe  ozone  nonattainment  etreas. 
section  182(cM6H8).  USEPA  propose> 
to  approve  section  203.209(b)  adopted 
by  the  State  only  if  the  State  withdraws 
its  interpretations.  The  interpretations 
adopted  by  the  State  are  deficient  in  that 
they  do  not  ensure  the  Federal 
enforceability  of  any  future  emission 
reductions  used  for  netting  credits  and 
fail  to  account  for  all  emission  increases 
occurring  during  the  contemporaneous 
period  This  proposed  approval  is 
contingent  upon  the  withdrawal  of  all 
Board  interpretations  of  section 
203  20»t(b)  as  soon  as  possible  If  th< 
Board's  interpretations  of  section 
203  209(b)  are  not  withdrawn  before 
final  rulemaking.  USEPA  proposM  in 
the  alternative  that  USEPA's  final  action 
would  be  a  disapproval  of  the  entire 
submittal 

After  the  completion  of  the  BO-day 
public  comment  period.  USEPA  will 
ordinarily  require  30  days  to  prepare  a 
final  notice  incorporating  all  comments 
received  This  notice  is  then  forwarded 
to  USEPA  headquarters  for  review  Oiire 
USEPA  headquarters'  45-day  review 
period  is  completed,  the  final  not  ire 
will  be  sent  to  the  Office  of  the  Fedrral 
Register  for  publication.  USFPA. 
therefore,  expects  to  take  final  action  on 
this  rulemaking  within  180  days  of 
publication  of  this  proposal 

USEPA  is  alternatively  proposing 
disapproval  of  the  State's  submittal.  If 
finalized,  this  proposed  disapproval 
would  constitute  a  disapproval  under 
section  179(a)(2)  of  the  Act  (see 
generally  57  FR  1356ft-13567)  As 
provided  under  section  179(a)  of  the 
Act,  the  State  of  Illinois  would  have  up 
to  18  months  after  a  final  SIP 
disapproval  to  correct  the  deficiencieN 
that  are  the  subject  of  tbc  disapproval 
before  USEPA  is  required  to  impose 
sanctions.  If  the  State  does  not  correct 
its  SIP  deficiencies  within  18  months. 


then  section  179(aM4)  requires  the 
inunediale  application  of  sanctions 
According  to  179(b).  sanctions  can  take 
the  form  of  a  loss  of  highway  funds  or 
a  two  to  one  emissions  offset  ratio  Once 
the  Administrator  applies  one  of  the 
section  179(b)  sanctions,  the  State  will 
then  have  an  additional  six  months  to 
correct  any  deficiencies.  Section 
179(a)(4)  requires  that  both  highway  and 
offsets  sanctions  must  be  applied  if  any 
deficiencies  are  still  not  corrected  after 
the  additional  six  month  period. 

On  August  4.  1994.  the  USEPA 
finalized  its  selection  of  sequence  of 
mandatory  sanc"tions  for  findings  made 
pursuant  to  vHT.ion  1 79  of  the  Act.  59 
FR  35832.  Th:^  rulemaking  state*  that 
the  section  170(b)(2)  offset  sanction 
applies  in  an  aree  18  months  from  tbc 
date  when  the  USEPA  makes  a  finding 
under  section  179(a)  with  regard  to  that 
area.  Furthermore,  the  secticHt  179(bKl) 
highway  funding  restrictioDS  apply  in 
an  area  6  months  following  application 
of  the  offset  sanction  The  USEPA  will 
sequence  the  application  of  the  section 
179(b)  sanctions  in  this  manner  in  all 
cases  unless  the  USEPA  decides 
highway  sanctions  apply  first  by 
individual  notice-and-rommcnt 
rulemaking  USEP.\.  t"  ;refore. 
anticipates  that  the  first  sanction  it 
would  impose  would  be  the  two  to  one 
offset  sanction.  If  the  State  has  not 
corrected  its  deficiency  within  8  months 
thereafter.  USEPA  must  impose  the 
other  (highway)  sanction.  Any  sanction 
USEPA  im{x>$es  must  remain  in  place 
until  USEPA  determines  that  the  State 
has  come  into  compliance 

If  the  USEP.^'s  proposed  disapproval 
of  all  or  part  of  the  SIP  submittal  for  the 
State's  nonattainment  new  source 
review  provisions  become  a  final 
disapproval.  th'S  will  constitute  a 
"finding"  under  section  179(a)  for 
which  sanctions  will  apply  as  described 
above  If  the  State  fails  to  correct  the 
deficiency  whthin  18  months  of  such 
disapprovals.  USEPA  is  required  to 
impose  sanctions  per  section  179(a)  and 
presumably  in  the  order  described 
above.  Note  also  that  any  final 
disapproval  would  trigt;er  the  section 
110(c)(1)  Federal  Implementation  Plan 
(FIP)  proxnsion.  In  the  interim  between 
the  finding  and  either  the  State  s 
correction  of  the  SIP  or  the 
promulgation  of  the  FIP.  the  State  must 
issue  NSR  permits  that  conform  with 
the  requirements  of  the  Act.  These 
requirements  will  be  embodied  in  the 
Federal  part  D  NSR  permitting 
regulations  at  40  CFR  52.10. 

IV.  Request  for  Public  Conunents 

The  USEPA  is  requesting  comments 
on  all  aspects  of  the  requested  SIP 


revision  and  USEPA's  proposed 
rulemaking  action  Comments  received 
by  the  date  indicated  above  will  be 
considered  in  the  development  of 
USEP.\s  final  rulemaking  action. 

V.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  prot-edures 
published  in  the  Federal  Register  on 
|anuar\-  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4.  1993. 
memorandum  Crom  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  actioa  fi-om 
Executive  Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutoR  and  regulatory  requirements. 

VI.  Regulatory  Flexibility 

Under  the  Regulator)'  FlexibiUty  Act. 
5  use  600  et  seq..  USEPA  must' 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604  ,\hematively.  USEPA  may 
certifv  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000 

USEPA's  disapproval  of  the  State 
request  under  section  110  and 
subchapter  I.  part  D  of  the  .Act,  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  affect  its  state-enforceability. 
Moreover.  USEPA's  disapproval  of  the 
submittal  does  not  impose  any  new- 
Federal  requirements.  Therefore. 
USEPA  certifies  that  this  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 

SIP  approvals  under  section  110  and 
subchapter  1.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certif)'  that  it  does  not  have  a  significant 


inipai  t  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  con.siJtute 
Federal  inquiry  info  the  econoniic 
reasonableness  of  State  action.  The  Ad 
forbids  USEPA  to  base  its  actions 
concerning  SIP's  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct  1976):  42  U.S.C. 
7410(a)(2). 

LLst  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter,  Lead, 
Carbon  Monoxide,  Reporting  and 
recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-"fi71q. 

Dated:  September  15, 1994 
Robert  Springer. 
Acting  Regional  Administrator 
|FR  Dor.  94-23604  Filed  9-22-94:  fl:45  ami 
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40  CFR  Pan  70 
[WY-OOIb;  FRL-5076-3J 

Clean  At  Act  Interim  App-'oval  ot 
Operating  Permit  Program;  State  of 
Wyoming 

AGENCY:  Environmental  Prote<,-tion 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permit 
Program  submitted  by  the  State  of 
Wyoming.  Wyoming's  Operating  Permit 
Program  was  submitted  for  the  purpose 
of  complying  with  Federal  requirements 
which  mandate  that  states  develop,  and 
submif  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
.sources,  and  to  certain  other  sources.  In 
the  final  rules  section  of  this  Federal 
Register,  the  EPA  is  promulgating 
interim  approval  of  the  Wyoming 
Operating  Permit  Program  as  a  dire«,l 
final  rule  without  prior  proposal 
because  the  Agency  views  this  submittal 
as  noncontroversial  and  anticipates  no 
adve.'-se  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  c(Hnments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  then  the 
direct  final  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 


will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
October  24,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Laura  Farris,  8ART-AP. 
at  the  EPA  Regional  OlBce  listed.  Copies 
of  the  State's  submittal  and  other 
supporting  information  used  in 
developing  the  proposed  nile  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  suite 
500,  Denver.  Colorado  80202 
FOR  FURTHER  INF0R1WAT10H  CONTACT: 
Laura  Farris,  8ART-AP,  U.S. 
Environmental  Protection  Agency. 
Region  8,  999  18th  Street,  suite  500, 
Denver.  Colorado  80202,  (303)  294- 
7539. 

SUPPLEMENTARY  INF0RIAATK3N:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title  which  is  located 
in  the  Rules  section  of  this  Federal 
Register. 

Dated:  September  14.  1904. 
Kerrigan  Clough, 
Acting  Regional  Administrator. 
IFR  Doc.  94-23598  Filed  9-22-^:  fl:4.S  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Giuard 

46  CFR  Part  30 

[CGD  94-069) 

Manning,  Training,  Ouatrfications,  and 
Watchkeeping  Standards  for  Foreign 
Tank  Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTtON:  Notice  of  pubbc  meeting. 

SUMMARY:  The  Coast  Guard  is 
scheduling  a  public  meeting  to  discuss 
implementation  of  Section  4106  of  the 
Oil  Pollution  Act  of  1990  (OPA  90).  This 
section  requires  the  Secretary  of  the 
department  in  which  the  Coast  Guard  is 
operating  to  evaluate  the  licensing, 
certification,  manning,  training, 
qualification,  and  watchkeeping 
standards  of  foreign  flag  tank  vessels 
that  operate  in  U.S.  navigable  waters  or 
lighter  in  any  port  or  place  subject  to 
U.S.  jurisdiction.  The  Coast  Guard  will 
hold  the  meeting  to  give  the  public  an 
opportunity  to  comment  on,  and 
provide  input  to,  the  development  of 
this  evaluation  process. 


DATES:  The  public  meeting  will  be  held 
from  9  a.m.  until  4:30  p.m.  on  October 
19,  1994.  Written  comments  must  be 
received  by  November  19,  1994. 
AOODESSES:  The  pubbc  meeting  will  be 
held  in  room  2415,  Coast  Guard 
Headquarters,  2100  Second  Street  .SW.. 
Washington.  DC  20593-0001 

Persons  who  are  unable  to  attend  the 
public  meeting  may  mail  written 
comments  to  the  executive  Secretarv. 
Marine  Safety  Council  {G-LRA/3406) 
(CGD  94-069),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington.  DC  20593-0001,  or  deliver 
them  to  room  3406  at  the  same  addre&s 
between  8  a.ra.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
Persons  submitting  written  comments 
should  include  their  names  and 
addresses,  identify  this  notice  (CGD  94- 
069)  and  give  the  reason  for  each 
comment.  Please  submit  two  copies  of 
all  comments  and  attachments  in  an 
unbound  format,  no  larger  than  8'  2  by 
1 1  inches,  suitable  for  copying  and 
electronic  fiUng.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Marcia  Landman,  Project  Manager,  Oil 
Pollution  Act  (OPA  90)  Staff,  (&4wfS- 
A),  (202)  267-6770.  This  number  is 
equipped  to  record  messages  on  a  24- 
hour  basis.  Anyone  wishing  to  make  a 
presentation  is  requested  to  call  this 
number  and  give  the  following 
information:  docket  number  (CGD  94- 
069):  name;  company  or  organizational 
affiliation  (if  any);  and  the  estimated 
amount  of  time  needed  for  the 
(.oniment. 

SUPPLEMENTARY  INR3RMATI0H: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  Notice  are  Marcia 
Landman,  Project  Manager,  and  Mary-)o 
Coonev,  Project  Ckiunsel,  OPA  90  Staff. 
(G-MS-A). 

Background  and  Discussion 

.S(H:tion  4106  of  the  Oil  Pollution  Au 
of  1990  (OPA  90)  (Pub.  L.  101-380) 
directs  the  Secretary  of  Transportation 
(Secretary)  to  evaluate  the  manning, 
training,  certification,  and  watchkeeping 
standards  of  foreign  tank  vessels  on  a 
periodic  basis  and  when  a  vessel  is 
involved  in  certain  marine  casualties.  H 
the  Secretary  finds  that  the  vessel's  flag 
state  either  does  not  have,  or  fails  to 
enforce,  standards  for  boensing  and 
certification  of  seaman  which  are  at 
least  equivalent  to  United  States  law  or 
international  standards  accepted  by  the 
United  States  (45  U^.C  9101(a)(3)).  the 
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Secretary  is  directed  to  prohibit  the 
vessels  entry  into  U.S.  waters  subject  to 
certain  exceptions  which  appear  in  the 
statute. 

The  Coast  Guard  is  considering  a  plan 
to  amend  45  CFR  Part  30  to  reflect  the 
use  of  the  International  Convention  on 
Standards  of  Training.  Certification  and 
Watchkeeping  for  Seafarers  of  1978, 
(STCW)  as  the  appropriate  standard  for 
evaluating  competencies  of  seafarers 
manning  tank  vessels  certificated  by 
foreign  states.  Vessels  flagged  in 
countries  which  are  signatories  to 
STCW  would  be  evaluated  based  on  that 
Convention.  The  Coast  Guard  would 
accept  a  certificate  issued  under  that 
convention  as  evidence  that  the  holder 
is  in  compliance  with  STCW.  The 
proposal  would  also  establish  a 
presumption  that  flag  states  which  are 
signatories  to  STCW  meet  or  exceed 
STCW  standards  of  training, 
qualification  and  watchkeeping. 

This  presumption  could  be  rebutted 
by  showing  factors  such  as — 

(1)  Evidence  that  several  casualties 
involving  vessels  flying  the  flag  of  that 
state  were  related  to  human  factors; 

(2)  A  pattern  of  STCW  deficiencies 
identified  during  U.S.  port  calls,  or 
documented  in  an  international  data 
exchange  (based  on  port  calls  in  other 
countries); 

(3)  A  pattern  of  cases  indicating  that 
ships  flying  the  flag  of  that  state  lacked 
a  safe  manning  document; 

(4)  Evidence  that  crews  on  ships 
flying  the  flag  of  that  state  have  failed 
to  demonstrate  proper  performance  of 
operations  during  port  state  control 
inspections; 

(5)  Lack  of  convincing  evidence  as  to 
the  familiarity  of  the  seafarers  with  the 
ship's  characteristics  as  may  be 
appropriate  to  their  assigned  duties  in 
performing  duties  as  a  member  of  a 
navigational  watch  or  during  emergency 
drills;  or 

(6)  Evidence  that  the  vessel  is  crewed 
by  seafarers  with  certificates  issued  of  a 
state  other  than  the  flag  state  and  which 
are  not  endorsed  by  the  flag  state.  On 
the  basis  of  a  review  triggered  by  the 
above  events,  a  previous  equivalency 
determination  could  be  suspended  or 
revoked. 

According  to  Article  X  5  of  the  STCW, 
ships  flagged  in  non-STCW  signatory 
countries  may  not  be  treated  more 
favorably  than  ships  flying  the  flag  of 
STCW  signatories. 

For  tank  vessels  flagged  in  non- 
signatory  countries,  the  Coast  Guard 
would  propose  using  U.S.  law  as  the 
standard  to  assess  whether  the  flag 
state's  licensing,  certification  and 
training  standards  meet  the  equivalency 
and  enforcement  tests.  The  regulation 


would  specify  the  documentation  (in 
English)  which  a  flag  state,  or  a  vessel's 
owner  or  operator,  must  provide  so  that 
the  Coast  Guard  could  determine 
whether  a  vessel  meets  the 
requirements.  The  regulations  would 
also  require  submission  of  the 
information  to  the  Coast  Guard  in 
advance  of  the  vessel's  arrival.  In  this 
way,  the  vessel's  owner  or  operator 
would  know  if  the  vessel  would  be 
allowed  to  enter  port  In  some  cases 
provisional  entry  might  be  permitted. 

The  Coast  Guard  is  also  considering  a 
plan  to  amend  46  CFR  part  30  to  use  the 
Safety  of  Life  at  Sea  Convention  of  1974, 
as  amended  (SOLAS  74/83).  and 
relevant  International  Maritime 
Organization  resolutions  as  guidance  for 
evaluating  manning  levels.  SOLAS  74/ 
83  addresses  manning  levels,  and 
requires  certain  ships  of  signatories  to 
have  an  appropriate  safe  manning 
document  or  its  equivalent.  Annex  1  of 
IMO  resolution  A. 481  (XII)  describes  the 
recommended  contents  of  a  SOLAS  safe 
manning  document.  Certificates  of 
Inspection  issued  by  the  U.S.  Coast 
Guard  contain  substantially  the  same 
requirements  as  those  listed  in  this  IMO 
resolution.  In  most  instances,  the  United 
States  will  accept  a  SOLAS  74/83  safe 
manning  document  as  an  alternative  to 
compliance  with  its  manning  standards; 
however,  the  United  States  may 
intervene  under  the  Forts  and 
Waterways  Safety  Act  (33  U.S.C.  1228) 
if  maiming  is  manifestly  inadequate. 

As  required  by  statute,  the  Coast 
Guard  is  considering  a  plan,  to  evaluate 
the  manning,  training,  qualification  and 
watchkeeping  standards  of  foreign 
countries  periodically,  and  when  a 
foreign  flag  tank  vessel  is  involved  in  a 
marine  casualty  reportable  under  46 
U.S.C.  6101(a)  (4)  or  (5).  Reportable 
marine  casualties  include  those 
involving  material  damage  affecting  the 
seaworthiness  or  efficiency  of  a  vessel, 
and  those  which  result  in  significant 
harm  to  the  environment.  The 
regulation  would  also  set  the  period 
between  evaluations  not  associated  with 
a  reportable  marine  casualty.  This 
periodic  review  might  simply  be  a 
confirmation  that  the  flag  state  has 
continued  to  meet  its  obligations  under 
STCW.  and  that  the  available 
information  systems  such  as  the  Marine 
Safety  Information  System  (MSIS)  do 
not  reveal  a  pattern  of  deficiencies. 
The  Coast  Guard  is  interested  in 
receiving  comments  on  the  potential 
costs  and  benefits  of  this  regulation,  the 
impact  of  this  regulation,  and  any  of  the 
issues  discussed  in  this  notice  (e.g..  the 
appropriate  length  of  time  between 
periodic  reviews;  the  combination  of 
factors  listed  previously  as  rebutting  the 


presumption  of  equivalency  under 
STQV;  or  any  other  factors,  which 
should  result  in  suspension  or 
revocation  of  an  equivalency 
determination,  etc.). 

Because  of  the  potential  impacts  of 
this  regulation,  and  the  results  of  the 
Coast  Guard's  regulatory  process  review, 
which  indicated  that  public  meetings 
provide  an  excellent  opportunity  for 
valuable  input  at  early  stages  of  the 
development  of  regulations,  the  Coast 
Guard  has  decided  to  hold  a  public 
meeting  at  the  time  and  place  indicated 
in  this  notice. 

Dated:  September  15.  1994. 
).  F.  McGowan, 

Captain.  US.  Coast  Guard.  Acting  Chief. 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
(FR  Doc.  94-23512  Filed  9-22-94;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-101.  RM  8510] 

Radio  Broadcasting  Services;  Kerman, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  by  Valley  Center  Broadcasting, 
seeking  the  allotment  of  Channel  252A 
to  Kerman.  California,  as  that 
community's  second  local  FM  service. 
Coordinates  used  for  this  proposal  are 
North  Latitude  36-43-05  and  West 
Longitude  120-03-55. 
DATES:  Comments  must  be  filed  on  or 
before  November  14.  1994.  and  reply 
comments  on  or  before  November  29, 
1994. 

ADDRESSES:  Secretary'.  Federal 
Communications  Commission, 
Washington.  D.C.  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Valley  Center 
Broadcasting.  Attn.:  Joe  S.  Mauk,  365  W. 
Menlo  Avenue,  Fresno.  CA  93704. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
94-101.  adopted  Sept.  12. 1994.  and 
released  Sept.  20.  1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW..  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  InlemaUonaJ 
Transcription  Service.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW..  .Suite  140. 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  tlie  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  Broadcasting. 

Federal  Communications  CominiiwicKi. 

|ohn  A.  Karousos, 

Acting  Chief.  Allocations  Branch,  Poliiy  and 

Pules  Division,  Mass  Medio  Bureau. 

[FR  Doc.  94-23501  Filed  9-22-94:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  285  and  678 
[ID.  091494BJ 

Atlantic  Shark  and  Tuna  Fishenes 

AGENCY:  National  Vlarine  Fish'^iies 

.Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings  and  scoping 

meetings;  request  for  comments. 


SUMMARY:  NMFS  will  hold  14 
combination  public  hearing  and  scoping 
meetings  to  receive  comments  from 
fishery  participants  and  other  membors 
of  the  public  on  bluefin  tuna,  yellowfin 
and  other  tuna,  and  Atlantic  shark 
management  issues.  The  purpose  of  this 
document  is  to  notify  the  public  of 
hearings  and  provide  for  public 
participation  in  the  management 
process. 

DATES:  Hearings  and  meetings  will  be 
held  October  3  through  6  and  October 
12  through  13.  1994.  See 
SUPPLEMENTARY  INFORMATK5N  for  specific 


dates  and  times  of  these  combination 
meetings.  Input  for  the  issues/options 
statement  should  be  submitted  by 
September  28, 1994.  Written  comments 
on  the  issues  must  be  received  on  or 
before  November  22. 1994. 
ADDRESSES:  Written  comments  should 
be  sent  to  Richard  H.  Schaefer,  Director, 
Office  of  Fisheries  Conservation  and 
Management  (F/CM),  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Clearly  mark  the  outside  of  the  envelope 
"Atlantic  Tuna  Comments"  and/or 
"Shark  Comments."  Input  for  the 
issues/options  statement  may  also  be 
provided  to  the  same  address,  or  by 
sending  a  fax  to  Richard  B.  Stone  at 
301-713-0596.  See  SUPPLEMENTARY 
INFORMATION  for  the  addresses  of  these 
combination  meeting  locations. 
FOR  FURTHER  INFORMATION  COWTACT:  John 
D.  Kelly  for  Atlantic  tunas  or  general 
information,  telephone:  301-713-2347. 
fax:  301-713-0596;  Q  Michael  Bailey 
for  .sharks,  telephone:  301-713-2347. 
fax:  301-713-0596. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic.  Caribbean  and  Gulf  of  Mexico 
shark  fisheries  are  managed  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.).  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  fishery  management 
plan  (FMP)  at  50  CFR  part  678.  The 
Atlantic  tuna  fisheries  are  managed 
under  regulations  at  50  CFR  part  285 
implementing  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.), 
regulating  the  har\'est  of  Atlantic  tunas 
by  persons  and  vessels  subject  to  U.S. 
jurisdiction. 

Issues  for  each  combination  minting 
are: 

1 .  Public  hearing  on  llie  Draft 
Environmental  Impact  Statement  (DEIS) 
for  Atlantic  bluefin  tuna. 

2.  Scoping  meeting  on  the  Atlantic 
bluefin  tima  fishery  quota  adjustments, 
allocation  by  user  group,  delayed 
season,  moratorium  on  entry,  and  other 
issues. 

3.  Scoping  meeting  on  the  other 
Atlantic  tunas,  including  permitting  and 
reporting  requirements  for  dealers  and 
fishermen,  changes  in  minimum  size, 
catch  levels,  and  special  management 
zones. 

4.  Scoping  meeting  on  the  Atlantic 
shark  fishon.'  quota  adjustment. 

Atlantic  Tunas,  Bluefin 

NMFS  released  a  DEIS  for  Atlantic 
bluefin  tuna  in  April  1994.  One  purpose 
of  these  announced  meetings  is  to 
obtain  comments  on  the  DEIS  in  a 
pubhc  hearing.  The  DEIS  examines  a 


wide  range  of  quota  allocation 
alternatives  under  different  levels  of 
total  quota,  and  should  serve  as 
background  for  discussion  for  a 
proposed  1995  rule.  Copies  of  the  DEIS 
are  available  upon  request  (see  FOR 
FURTHER  WFORMATJON  COKTACT). 

These  meetings  will  also  provide  h 
forum  for  open  discussions  on  issues 
related  to  the  1995  Atlantic  tunas  nile 
Recommendations  &x)m  the  1993 
meetings  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  call  for 
reduction  of  the  western  Atlantic 
bluefin  tima  quota  in  1995  of  55  pt^rrt^nt 
from  1991  levels,  imless  ICCAT 
scientific  information  indicates 
otherwise.  This  reduction  would  resiiJt 
in  a  U.S.  quota  of  743.2  metric  tons.  Tbe 
management  alternatives  presented  in 
the  DEIS  should  provide  the  basis  for 
discussions  on  options  for  the  1995 
fishery. 

Specific  management  issues  for  the 
bluefin  tuna  fishery  that  will  be 
discussed  include:  Moratorium  on  new 
permits  for  all  commercial  gear 
categories,  definition  of  a  harpoon 
vessel,  modifications  to  the  relative 
shares  of  various  user-group  categories, 
and  issues  raised  in  the  petitions  for 
rulemaking. 

Other  Atlantic  Tunas 

Recommendations  from  the  1993 
meetings  of  ICCAT  call  for  countries  to 
maintain  fishing  effort  for  yellowfin 
tuna  at  1992  levels,  since  yellowfin 
stocks  are  now  considered  fullv 
exploited,  other  specific  managi:nieni 
issues  to  be  considered  for  Atlantic 
yellowfin,  bigeye,  and  skipjack  tuna-s 
include:  Permitting  and  reporting 
requirements  for  fishermen  and  deal«'n>. 
changes  in  the  minimum  size,  and 
establishment  of  catch  levels 

Petitions  for  Rulemaking 

NMFS  has  r€K:eived  tvvo  petitiunb  U't 
rulemaking  within  the  past  year.  A 
petition  received  from  the  Nation.3l 
Fishing  Association  addresses  the 
establishment  of  special  managt^menl 
zonos  for  recreational  fisheries  for 
AtLuitic  tunas,  as  well  as  other  issues. 
The  petition  from  the  General  Categorj' 
Tuna  Association  requests  a  larger 
allocation  of  Atlantic  bluefin  tuna  totlif 
General  category,  prohibition  of 
incidental  catch  of  bluefin  tuna.  ar<1 
modification  of  the  definition  of 
"benefit"  in  benefit-cost  analyses  sij<:tj 
that  employment  be  considensd  a 
benefit  rather  than  a  cost.  The  proposals 
in  these  petitions  will  also  be  discussed 
at  the  scoping  meetings  on  Atlantic 
tunas 


48848 


Federal  Register  /  Vol.  59.  No.  184  /  Friday.  September  23.  1994  /  Proposed  Rules 


48849 


48R48  Federal  Register  /  Vol.  59,  No    184  /  Friday.  September  23.  1994  /  Proposed  Rules 


48849 


Atlantic  Sharks 

Final  regulations  implementing  the 
Fishery  Management  Flan  (FMP)  for 
Sharks  of  the  Atlantic  Ocean  became 
effective  on  April  26.  1993.  The  FMP 
concluded  that  the  large  coastal  species 
group  is  overfished  while  the  pelagic 
and  small  coastal  species  groups  are 
fully  exploited.  In  accordance  with  the 
FMP.  a  stock  assessment  workshop  was 
held  in  March  1994.  Lack  of  evidence  of 
improvement  in  the  stocks  of  large 
coastal  sharks,  combined  with  further 
information  on  life  history 
characteristics,  resulted  in  a 
recommendation  from  the  workshop 
that  the  quota  for  large  coastal  sharks 
not  be  increased  in  1995  as  planned  in 
the  FMP.  NMFS  will  conduct  scoping 
meetings  on  the  proposed  modification 
in  the  1995  quota  for  large  coastal 
sharks.  Other  shark  issues  may  also  be 
addressed  at  these  meetings. 

Special  Accommodations 

These  hearings/meetings  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Richard  H. 
Schaefer  by  September  28. 1994.  (see 
ADDRESSES).  To  accommodate  people 
unable  to  attend  a  scoping  meeting  or 
wishing  to  provide  additional 
comments.  NMFS  is  also  soliciting 
written  comments  on  these  and  other 
issues  of  concern  in  these  fisheries, 
including  comments  on  the  DEIS. 

In  addition,  NMFS  requests  input,  by 
mail  or  by  fax,  to  develop  an  issues/ 
options  statement  prior  to  the  scoping 
meetings.  The  issues/options  statement 
will  be  used  as  the  basis  for  discussion 
at  the  hearing/meetings. 

Hearing  Meeting  Locations 

Each  of  these  hearing/meetings 
(unless  otherwise  noted)  will  include  a 
shark  discussion  from  5:00  to  6:00  p.m.. 


a  non-bluetin  tuiia  discussion  from  6:00 
to  7:00  p.m.,  and  a  bluefin  discussion 
from  7:00  to  10:00  p.m.  These  scheduled 
times  may  be  adjusted  among  the  three 
fishery  topics  depending  upon 
expressed  interests  of  the  audience. 
Such  adjustments  are  at  the  discretion 
of  the  Meeting  Officer.  The  meeting 
schedule  is  as  follows: 

Octobers,  1994.  Portland.  ME 

Jordan  Seafood  Restaurant 

700  Main  Street 

South  Portland.  ME  04106 

Octobers.  1994.  Galveston.  TX 

San  Luis  Hotel  and  Conference  Center 
5222  Seawall  Blvd. 
Galveston.  TX  77551 

Octobers.  1994.  Lake  Worth.  FL 

Palm  Beach  Community  College 
Allied  Health  Lecture  Hall.  Room  101 
4200  Congress  Ave. 
Lake  Worth,  FL  33461-4796 

October  4.  1994.  Plymouth.  MA 

Plymouth  High  School 
Obery  Street 
Plymouth,  MA  02360 

October  4.  1994.  New  Orleans.  LA 

World  Trade  Center  Building 
Suite  1830.  Crescent  City  Room 
#  2  Canal  St. 
New  Orleans,  LA  70130 

October  4.  1994.  Manteo,  NC 

North  Carolina  State  Aquarium 
Airport  Road 
Manteo,  NC  27954 

Octobers,  1994.  Selden.  NY 

Suffolk  Community  College 
533  College  Road 
Selden,  NY  11784 

Octobers,  1994.  Panama  City.  FL 

NMFS  Panama  City  Lab 
3500  Delwood  Beach  Rd. 
Panama  City.  FL  32407 


Octobers.  1994.  Charleston.  SC 

South  Carolina  Wildlife 
and  Marine  Resources  Department 
(MRRI) 
217  Fort  Johnson  Road 
Charleston,  SC  29422 

Octobers.  1994.  Tom's  River,  NJ 

Holiday  Inn 
290  Rt.  37  East 
Tom's  River,  NJ  08753 

Octobers,  1994.  Madeira  Beach 

Madeira  Beach  City  Hall 
300  Municipal  Dr. 
Madeira  Beach,  FL  33708 

Octobers,  1994,  Norfolk.  VA 

Lake  Wright  Resort  and  Convention 
Center 
6280  Northampton  Blvd. 
Norfolk,  VA  23502 

October  12.  1994.  Silver  Spring.  MD  (1 
-5p.m.) 

NMFS/NOAA/Department  of 
Commerce 

Building  4.  Lobby  Conference  Room 
(1W611) 

Silver  Spring  Metro  Center 

1305  East- West  Highway 

Silver  Spring.  MD  20910 

October  13,  1994,  Boston,  \L\ 

Hynnes  Convention  Center 

Auditorium 

900  Boyleston  St. 

Boston,  MA  02115 

Additional  meetings  may  be 
announced  at  a  later  date  in  the  Federal 
Register. 

Dated:  September  20,  1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management.  National  Marine  Fisheries 
Sen'ice. 

[PR  Doc  94-23616  Filed  9-20-94;  3:19  pml 
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dates  specified  below,  that  the 
stockyards  are  subject  to  the  provisions 
of  the  Packers  and  Stockyards  Act,  1921, 
as  amended  (7  U.S.C.  181  et  seq.). 


Facility  No.,  name,  and 
location  of  stockyard 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 

Administration 

Posting  of  Stockyards 

Pursuant  to  the  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  Section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  Section  302(b),  by 
posting  notices  at  the  stockyards  on  the 


LA-45— Stanley  Broth- 
ers Livestock,  Inc., 
Bastrop.  Louisiana 

NC-1 57— Foothills 
Livestock  Auction. 
Inc.,  Spindle,  Nor^h 
Carolina. 

OK-210— Winter  Live- 
stock, Inc.,  Enid, 
Oklahoma. 

TX-342— Hills  Prairie 
Livestock  Auction 
Co.,  Bastrop,  Texas. 

TX-343— Clifton  Live- 
stock Commission 
Co..  Inc.,  Clinton, 
Texas. 


Date  of  posting 


Done  at  Washington,  DC.  this  19tb  day  of 
September  1Q04. 
Mer'.e  E.  Paulsen, 

Acting  Director,  Livestock  Marketing  Division. 
Pad^en  and  Stoclq'-ards  Administration. 
IFR  Doc   94-23615  Filed  9-22-94:  8  45  am) 
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August  22.  -1994. 
July  11,  1994. 

December  3.  1993. 
Decenbet  2,  1993 
July  22,  1994. 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eltgibtlity  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  Give  Firms  an  Opportunitv 
to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


LIST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  [PERIOD  08/1 6/94-09/ 15/'94] 


■» 

Date 

Firm  name 

Address 

petition 
accepted 

Product 

Dyna  Turn  of  Oklahoma,  Inc 

116  Meadow  Ridge,  Elk  City,  OK  73644 

Oa'22/94 

Hard  disk  for  dnve  unrt  in  computer 

Bags  by  Francis.  Inc  _ 

4312  Old  Jonestioro  Road,  Forest  Park. 
G  A  30051. 

08/22/94 

Hats  for  girls. 

American  f^^edical  Sales,  Inc 

4928  W  Rosecrans  Avenue,  Hawthorne, 
CA  90250-6616. 

08/22/94 

Xray  illuminators. 

Optimized  Devices,  Inc  

220  Marble  Avenue,  Pleasantville.  NV 
10570. 

08/29/94 

Automatic  transformei  test  system. 

Goldtjerger  Dolt  Mfg  Co.,  Inc  

538  Johnson  Avenue.  Brooklyn.  NY 
11237. 

08/29/9''' 

Dolls. 

Barnhan  Industries,  Inc  

P.O.  Box  278,  Barnhart,  MO  63012  

08/31/94 

Soft  sewing  notl0.^s.  garters  and  ortho- 
dontic headgear. 

Precision  Technology  Corporation 

19610        144th       Avenue       Northeast 

09/08/94 

Aircraft  parts,  fiu:d  metering  values  and 
medical  equipment  components. 

Woodinville,  WA  98072. 

Lou'S  Allis  Company  (The) 

427  East  Stewart  Street   Milwaukee   Wl 

09/08/94 

Synchronous  and  induction  motors, 
syncronous  generators  and  parts 

53201-2020. 

Perma  Pleating  Corporation 

2171    Anderson    Road,    Greenville.    SC 

09/08/94 

Pleating,  apparel  tnm  and  covered  but- 

29611. 

tons  of  customer's  fabnc. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 


sales  or  production  of  each  petitioning 

firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 


business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 
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Dated:  September  19, 1994. 
Thomas  Heckmann. 

Acting  Director.  Trade  Adjustment  Assistance 

Division. 

IFR  Doc.  94-23551  Filed  9-22-94:  8:45  am) 
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Bureau  of  Export  Administration 

Electronics  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Electronics 
Technical  AdvisoTy  Committee  will  be 
held  October  20.  1994.  9:00  am  . 
Herbert  C.  Hoover  Building.  Room 
1617-M2. 14th  Street  and  Pennsyl^'ania 
Avenue.  NW..  Washington.  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respecatotacimical 
questions  that  affect  the  level  rf  export 
controls  applicable  to  electronics 
equipment  or  technology. 

Agenda 

General  Session 

1  Opening  remarks  and  introductions. 

2  Presentation  or  comments  by  the  public 

3.  Update  on  reorganization  of  rhe  Bureau 
of  Export  Administration  (BXA). 

4.  IJpdate  on  reorganization  of  the 
Technical  Advisory  Committees  (TACs) 

5.  Discussion  on  COCOM  succenar  regime 

6.  Update  on  revisions  to  the  Export 
Administration  Regulations  (EAR) 

Executive  Session 

7.  Discussion  of  matters  projjerly  classified 
under  Executive  Order  12356.  dealinR  wrtii 
U.S.  export  control  programs  and  strategic: 
criteria  related  thereto. 

The  General  Session  of  the  meeting  will  be 
open  to  the  public  and  a  limited  number  of 
seats  will  be  available.  To  the  extent  time 
permits,  memtjers  of  the  public  may  present 
oral  statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any  time 
before  or  after  the  meeting.  However,  in  order 
to  facilitate  distribution  of  public 
presentation  materials  to  the  Committer 
members,  the  Committee  suggests  that  you 
forward  your  public  presentation  materialfi  or 
comnients  at  least  one  week  before  tr»r 
meeting  to  tfae  address  listed  below  Ms  Let- 
Ann  Carpenter.  TAG  Unit/OAS/EA  Room 
3886C.  Bureau  of  Export  Administration, 
US  Department  of  Commerce.  Washington. 
DC  20230. 

The  Assistant  Secretary  for  Administration, 
with  the  concunence  of  the  delegate  of  the 
General  Counsel,  formally  deterrruned  on 
lanuary  6. 1994.  pursuant  to  section  U)(d)  of 
the  Federal  Advisory  Committee  Act.  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee  and  of 
any  Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  S  U.S.C. 
S52(C)(1)  shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in  section 
tO  (a)(1)  and  (a)(3).  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 


meetings  or  portions  thereof  will  be  op>en  to 
the  public. 

A  copy  of  the  Notice  of  Determination  to 
close  meetings  or  portions  of  meetings  of  the 
Committee  is  available  for  public  inspection 
and  copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce.  Washington,  DC. 
For  further  information  or  copies  of  the 
minutes  call  Lee  Ann  CaTpenler.  202-482- 
2583 

Dated:  September  19.  1994. 
Lee  Ann  Carpentar. 

Director.  Technical  AdvisoTyXkjmminee  Vntt. 
[IK.  Doc.  94-23650  Filed  9-22-94;  8:45  am] 

BILLING  COOE  JS10-OT-M 


Foreign-Trade  Zones  Board 

[Docket  30-94] 

Foreigri-TradeZone  73— BWI  Airport, 
MD.  Application  for  Subzone  Status 
Rotorex  Company.  Inc.  (Rotary 
Compressors)  Walkersville,  M3 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Maryland  Department  of 
Transportation,  grantee  of  FTZ  73, 
requesting  special -purpose  subzone 
status  for  the  rotary  compressor 
manufacturing  plant  of  the  Rotorex 
Company.  Inc.  (RCI)  (subsidiary  of 
NYCOR,  Inc.).  located  in  Walkersville. 
Maryland.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  Part 
400).  It  was  formally  filed  on  September 
6.  1994. 

The  RCI  plant  (210.000  sq.  ft.  on  18 
acres)  is  located  at  8301-B  Retreat  Road 
in  Walkersville  fPrederick  County). 
Maryland,  about  55  miles  northwest  of 
Washington.  DC.  The  facility  is  used  to 
produce  rolling  piston  rotary  pumps 
and  compressors  for  R-22  unitary  heat 
piunps  and  air  conditioners  (ranging 
from  5.000  to  18.000  BTUs)  (duty  rate— 
3.4%).  Components  and  materials 
purchased  from  abroad  (some  8%  of 
total  value)  include;  ferrous/non-ferrous 
powder  metal  stampings/valves/ 
overloads,  accumulators,  copper 
discharge  tubes,  valves,  gray  iron 
castings,  hermetic  motors,  capacitors, 
start  assists,  and  terminals  (duty  rate 
range:  0.7-11.2%). 

Zone  procedures  would  exempt  RCI 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales,  RCI 
would  be  able  to  choose  the  duty  rate 
that  appUes  to  finished  rotary 
compressors  and  piunps  (3.4%)  for  the 
foreign  components  noted  above.  The 
application  indicates  that  the  savings 


from  zone  procedures  would  help 
improve  the  company's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  appointed  examiner  to 
investigate  the  application  and  repo»1  to 
the  Board. 

Public  comment  cm  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  22. 1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  December  6. 1994. 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Export  Assistance  Center.  World 

Trade  Center.  401  E.  Pratt  Street.  Suite 

2432.  Baltimore.  IVID  21202 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Constitution 

Avenue.  NW..  Washington,  DC  20230 

Dated  September  9.  1994. 
fohn  I.  Da  Poate.  fr.. 

Executive  Secretary. 

IFR  Doc  94-23645  Filed  9-22-94:  8:45  am) 
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[Docket  29-94)) 

Foreign-Trade  Zor>e  122 — Corpus 
Christi,  TX;  Application  (or  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  2kjnes  Board  (the 
Board)  by  the  Port  of  Corpus  Christi 
Authority,  grantee  of  FTZ  122. 
requesting  authority  to  expand  its  zone 
in  the  Corpus  Christi,  Texas,  area, 
within  the  Corpus  Christi  Customs  port 
of  entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  Part  400J.  h  was 
formally  filed  on  August  25,  1994. 

FTZ  122  was  approved  on  Septemlier 
5.  1985  (Board  Order  310,  50  FR  38020; 
9/19/85)  and  expanded  on  December  6, 
1991  (Board  Order  545,  56  FR  65884; 
12/19/91)  The  zone  project  includes  4 
general-purpose  sites  and  11  subzones 
in  the  Corpus  Christi  port  of  entry  area. 
The  general-purpose  zone  sites  are: 

Site  J  (613  acres) — ship  channel  portion 
of  the  Port  of  Corpus  Christi  inner 
Harbor  Terminal  Complex 


Site  2  (150  acres) — Corpus  Christi 
Industrial  Technology  Park,  owmed  bv 
the  City 

Site  3  (14  acres) — Ray  West  Warehouse 
Company  warehouse,  located  within 
two  miles  of  the  Port  and  downtown 

Site  4  (176  acres) — American  Petrofina 
Marketing.  Inc.  bulk  storage  facility, 
'ocated  at  the  mouth  of  the  ship 
channel 

The  applicant  is  now  requesting 
authority  to  expand  the  existing  site  and 
add  two  new  sites: 

— Expand  Site  1  to  include  the  entire 
Port  of  Corpus  Christi  Inner  Harbor 
terminal  complex  (7,275  acres, 
excluding  the  area  on  which  Subzone 
122H  (Hitox)  is  located) 
— Add  two  general-purpose  sites: 
— (Proposed  Site  5,  3  acres) — 

Brownsville  Gulfside  Warehouse. 

Inc.,  located  at  6530  Leopard  Street, 

Corpus  Christi,  owned  by  L.L. 

Harris  Warehouse  Properties,  Inc. 
— (Proposed  Site  6,  3  acres) — South 

Texas  Freezer  Company,  Inc., 

located  at  260  McBride  Lane, 

Corpus  Christi 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by  case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  November  22,  1994.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  December  6,  1994). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Port  Director,  U.S.  Customs 

Service,  Government  Plaza,  400  Mann 

Street,  Suite  305,  Corpus  Christi, 

Texas  78401 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716,  14th  &  Pennsylvania  Avenue. 

NW,  Washington.  DC  20230 

Dated:  September  9.  1994. 
)ohn  ).  Da  Ponte,  Jr., 
Executive  Secretary. 

IFR  Doc  94-23646  Filed  9-22-94:  8:45  am) 
BILLING  COOE  351(V-OS-P 


International  Trade  Administration 

[A^75-031] 

Large  Power  Transformers  From  Italy; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  On  April  7.  1994,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  finding  on  large  power 
transformers  (LPTs)  from  Italy.  These 
final  results  of  review  cover  one 
manufacturer/exporter  of  this 
merchandise  and  the  period  from  )une 
1.  1992,  through  May  31,  1993 
We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Analysis  of  the 
comments  received  resulted  in  no 
change  in  the  margin  for  these  final 
results. 

EFFECTIVE  DATE:  September  23.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Hanley  or  Michael  Rill.  Office  of 
Antidumping  CompUance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  7,  1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  16616)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  finding  on  LPTs  from  Ilalv 
(37  FR  11772,  June  14,  1972).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  LPTs;  that  is.  all  types  of 
transform.ers  rated  10,000  kVA  (kilovolt- 
amperes)  or  above,  by  whatever  name 
designated,  used  in  the  generation, 
transmission,  distribution,  and 
utilization  of  electric  power.  The  term 
'transformers"  includes,  but  is  not 
limited  to,  shimt  reactors, 
autotransformers,  rectifier  transformers, 
and  power  rectifier  transformers.  Not 
included  are  combination  units, 
commonly  known  as  rectiformers.  if  the 
entire  integrated  assembly  is  imported 
in  the  same  shipment  and  entered  on 


the  same  entry  and  the  assembly  has 
been  ordered  and  invoiced  as  a  unit, 
without  a  separate  price  for  the 
transformer  portion  of  the  assembly. 
This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8504  22.00.  8504.23.00,  8504.34.33. 
8504.40.00.  and  8504.50.00.  The  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  pmposes. 
The  written  description  remains 
dispositive. 

"The  review  period  is  June  1, 1992. 
through  May  31.  1993.  The  review 
covers  one  manufacturer/exporter  of 
LPTs,  Tamini  Costruaoni 
Elettromeccaniche  (Tamini). 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  the  petitioner. 
ABB  Power  T&D  Company,  hic.  (ABB), 
and  the  respondent,  Tamini. 

Comments:  ABB  contends  that  the 
present  factual  record  in  this 
administrative  review  is  insufficient  for 
the  Department  to  issue  a  final 
determination  supported  by  "substantial 
evidence  on  the  record."  ABB  asserts 
that  the  Department  has  not  collected 
sufficient  information  to  confirm  the 
accuracy  of  respondent's  allocation 
methodolog)',  which  uses  direct  labor 
costs  to  allocate  indirect  manufacturing 
(overhead)  costs  to  the  transformers  sold 
to  the  United  States.  ABB  beheves  that 
Tamini  s  allocation  methodology  may 
not  adequately  accoxmt  for  the  indirect 
manufacturing  costs  incurred  by 
respondent  to  produce  the  U.S. 
transformers.  ABB  argues  that  the 
Department's  decision  to  collect 
detailed  information  on  the  labor  costs 
of  the  two  transformers  sold  to  the 
United  States  does  not  address  the  issue 
of  whether  the  methodology  properly 
allocates  indirect  costs  across  all  units. 
ABB  requests  that  we  also  require 
respondent  to  submit  a  separate  analysis 
of  the  direct  labor  costs  for  all  other 
transformers  produced  by  respondent 
during  the  period  of  review  (POR)  Only 
by  collecting  such  detailed  infonnation 
on  all  transformers  produced  during  '.he 
POR  can  the  Department  satisfy"  itself 
that  Tamini  has  not  selected  a  model 
with  abnormally  low  direct  labor  costs 
in  an  effort  to  deflate  its  real  cost  of 
production. 

ABB  states  that,  should  the 
Department  decide  not  to  conduct  a 
separate  analysis  of  the  direct  labor 
costs  for  each  transformer  produced  by 
Tamini  during  the  POR,  it  should 
conduct  an  on-site  verification  or 
request  that  Tamini  provide  the 
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financial  documents  that  were  used  to 
develop  the  allocation  methodology 
I  Inless  the  Department  obtains 
additional  information  using  one  of 
these  alternatives.  ABB  argues  that  the 
record  will  not  contain  sufficient  data  to 
calculate  a  dumping  margin  and  the 
Department  must  base  its  fmal 
determination  on  the  best  information 
available. 

Tamini  claims  that  ABB's  assertions 
are  based  entirely  on  a 
misunderstanding  of  Ms  allocation 
methodology.  Tamini  asserts  that, 
despite  ABB's  comments  to  tho 
contrary,  its  allocation  merhodologv 
does  not  involve  the  selection  of  any 
model  for  purposes  of  allocating  costs 
Tamini  states  that  it  proportionately 
allocated  actual  indirect  manufacturing 
costs  to  the  U.S.  transformers  based  on 
the  ratio  of  the  actual  direct  labor  costs 
of  the  U.S.  transformers  to  the  total 
direct  labor  costs  for  all  transformers 

Tamini  argues  that  ABB  s  analvsis  of 
its  reported  actual  direct  labor  costs  t*i 
neither  accurate  nor  objective  since  it 
attempts  to  compare  a  simple  averaf;^ 
per  unit  labor  cost  to  the  actual  labor 
costs  of  the  U.S.  transformeTs. 
According  to  Tamini.  such  a  simpk-  per 
unit  average  does  not  take  into  account 
the  vast  differences  among  the  various 
transformers  produced  by  Tammi 
Furthermore.  Tamini  claims  that  ih*- 
simple  average  calculated  by  ABB  s 
inaccurate  since  it  divides  the  total 
labor  costs  for  all  transformers  by  thf> 
number  of  units  nf  LPTs  sold.  Finally. 
Tanuni  claims  that  it  has  demnnstrated 
that  ail  diract  labor  costs  shoMTi  on  its 
financial  statements  were  accounted  fnr 
in  the  allocation  methodology'  and  that 
it  has  provided  extensive 
documentation  of  the  accurac\  (if  '.hr. 
direct  labor  costs  submitted  for  th»  U  S 
transformers. 

Tamini  notes  that  the  un deriving  data 
which  would  enable  it  to  conduct  an 
analysis  of  the  direct  labor  costs  for  earh 
transformer  produced  during  Ihe.  FOR 
are  not  computerized.  Therefore.  Tamini 
contends  that  such  a  requirement  would 
be  extremely  time-consuming  and 
burdensome.  Furthermore,  Tamini 
claims  that  such  detailed  cost 
information  on  all  other  transfurm«rs 
produced  during  the  FOR  would  b<> 
pointless  since  it  would  not  produre 
information  useful  for  the  Department  s 
calculations. 

Department's  Position:  We  disap-fe 
with  ABB's  assertion  that  there  is 
insufficient  evidence  on  the  rprnrd  to 
sustain  a  final  determination 
Respondent  has  submitted  a  substantial 
amount  of  information  to  account  for  all 
direct  labor  costs  shown  on  its  financial 
statements.  Tamini  has  also  provided 


detailed  documentation  of  the  direct 
labor  costs  incurred  to  produce  the 
transformers  exported  to  the  United 
States.  In  fact,  some  of  the 
documentation  submitted  by 
respondent,  sucii  as  payroll  records  and 
portions  of  the  general  ledger,  is  usually 
only  requested  at  verification.  Since 
Tamini  has  submitted  substantial 
supporting  information  and  we  have  no 
reason  to  suspect  that  the  reported 
direct  labor  costs  used  in  the  allocation 
do  not  accurately  reflect  respondent  s 
cost  experience,  we  disagree  with  ABBs 
argument  that  it  is  necessary  to  collect 
the  total  direct  labor  costs  ior  each 
transformer  produced  during  the  FOR 

Furthemion".  we  agree  witn  Tamini 
that  ABB's  analysis  of  Tamini's  reported 
actual  direct  labor  costs  is  flawed. 
ABB's  calculation  of  a  per  unit  average 
labor  cost  uses  only  LFTs  in  its 
denominator,  rather  than  all  types  of 
transformers  produced  by  respondent 
during  the  FOR.  ABB's  analysis  also 
does  not  take  into  account  the  fact  that 
the  respondent  produced  a  variety  of 
transformers  of  different  types,  almost 
all  of  which  have  unique  characteristics 
Such  analysis  incorrectly  assumes  that 
all  of  Tamini's  products  incurred  the 
same  direct  labor  costs.  Since  LPTs  are 
highly  complex  merchandise  which  are 
custom  designed  to  the  specifications  of 
the  individual  customers,  it  is  necessary 
to  base  the  constructed  value  on  the 
actual  costs  of  the  units  sold  to  the 
United  States  tBther  than  tm  average 
cost  of  vastly  dissimilar  units. 

Finally,  in  accordance  with  section 
353.36(v)(A)  of  our  regulations, 
petitioner  may  submit  a  written  request 
for  verification  not  later  than  120  days 
after  the  date  of  initiation.  Considering 
that  petitioner's  verification  request  >vas 
untimely,  that  ample  documentation  of 
the  type  usually  examined  at 
verification  has  been  submitted,  and 
that  there  is  no  evidence  suggesting  that 
the  information  submitted  by 
respondent  does  not  accurately  reflect 
its  cost  experience,  wr  declined  to 
verify. 

Final  Results  of  Review 

As  a  resuh  of  tliis  rr^irw,  we 
determine  no  dumping  margins  exist  for 
Tamini  for  the  period  June  1.  1992. 
through  May  31.  1993. 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  ihr  Customs 
Service 

Furthermore,  the  following  rash 
deposit  requirements  will  be  effective 
for  all  shipments  of  the  subject 
merchandiie  entered,  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  these  final 
results  of  administrative  review,  as 
provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  The  cash  deposit  rate  for 
Tamini  will  be  the  rate  established  in 
the  final  results  of  this  administrative 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  (4)  the  cash  deposit  rate 
for  all  other  manufacturers  or  exporters 
will  be  92.47  percent. 

On  May  25, 1993.  tlie  Court  of 
International  Trade  (CIT)  in  Floral 
Trade  Council  v.  United  States,  Slip  Op. 
93-79.  and  Federal-Mogul  Corporation 
V.  United  States.  Shp Op.  93-83, 
decided  that  once  em  "all  otliere"  rate  is 
established,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  reite  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation)  in  proceedings  governed  by 
antidumping  duty  orders  as  the  "all 
others  "  rate  for  cash  deposits  in  all 
current  and  future  administrative 
reviews.  In  proceedings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  Department  has  determined  that  it  is 
appropriate  to  adopt  the  "new  shipper" 
rate  established  in  the  first  final  results 
of  administrative  review  published  by 
the  Department  (or  that  rate  as  amended 
for  correction  of  clerical  errors  or  as  a 
result  of  litigation)  as  the  "all  others" 
rate  for  the  purposes  of  establishing 
cash  deposits  in  all  current  and  future 
administrative  reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Department  of  Treasury  LTFV 
investigation,  the  Department  has 
adopted  the  "new  shipper"  rate  of  92.47 
percent  established  in  the  first  final 
results  published  by  the  Department  in 
the  Federal  Register  on  August  6.  1984 
(49  FR  31313). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  thr 
next  administrative  review. 


This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
nf  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  %^Titten  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  tn 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1 ) 
of  the  Tariff  Act  (19  U.S.C.  1675  (h)(1)) 
and  19  CFR  353.22. 

Dated:  September  12, 1994 
Paul  L.  loffe, 

Deputy  Assistant  Secretary  for  Impoii 
Administration. 

IFR  Doc.  94-23647  Filed  9-22-94;  8:4.'i  am] 
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[C-649-804] 

Cartx>n  Steel  Butt-Weld  Pipe  Fittings 
From  Thailand;  Termination  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review  (1/1/93-12/31/93). 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
countervailing  duty  administrative 
review  of  the  order  on  carbon  steel  butt- 
weld  pipe  fittings  from  Thailand 
initiated  on  February  17,  1994  (59  FR 
7979). 

EFFECTIVE  DATE:  September  23, 1994. 
FOR  FliRTHER  JNFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Maria  MacKay. 
Office  of  Countervaihng  Compliance. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 


Background 

On  January  5,  1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  565)  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  on  the 
countervailing  duty  order  on  carbon 
steel  .butt -weld  pipe  fittings  from 
Thailand  (55  FR  1695;  January  18,  1990) 
for  the  period  January  1, 1993  through 
December  31, 1993.  On  January  31 . 
1994,  the  U.S.  FitUngs  Group  (the 
Group),  an  ad  hoc  trade  association  of 
U.S.  manufacturers  of  the  subject 
merchandise  and  petitioner  in  the 
countervailing  duty  investigation, 
requested  that  the  Department  conduct 
an  administrntive  review  of  the  subject 
countervailing  duty  order.  No  other 
interested  party  requested  a  review. 

On  February  17, 1994,  the  Department 
published  a  notice  of  initiation  of  a 
review  of  the  order  (59  FR  7979).  On 
May  12, 1994,  the  Group  withdrew  its 
request  for  an  administrative  review. 
Because  the  request  for  withdrawal  was 
timely  pursuant  to  19  CFR  355.22(a)(3), 
the  Department  is  terminating  this 
review. 

This  notice  is  published  pursuant  to 
section  751(a)  of  the  Tariff  Act  of  1930. 
as  amended  (19  U.S.C.  1675(a)(1)).  and 
19  CFR  355.22(a)(3). 

Dated:  September  14,  1994 
loseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance 
IFR  Doc.  94-23648  Filed  9-22-94;  8:45  am) 
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EPA,  et  al.;  Notice  of  Consolidated 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  AM  and  5:00  ITvl  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Docket  Number:  94-058.  Applicant: 
US  EPA,  EMSL-Cincinnati,  Cincinnati, 
OH  45268.  Jnstrument.  Electrothermal 
Vaporization  Unit  and  Interface 
Upgrade.  Manufacturer:  Fisons 
Instruments,  United  Kingdom.  Intended 
Use:  See  notice  at  59  FR  29417.  June  7, 
1994.  Advice  Received  From:  National 
Institutes  of  Health.  July  18, 1994. 

Docket  Number:  94-072.  Applicant: 
University  of  Florida.  Gainesville,  FL 
32611-2046.  /nstrument;  Laser  Ablation 
System  for  ICP  Mass  Spectrometer, 
Model  System  266.  Manufacturer: 
Finnigan,  United  Kingdom.  Intended 


Use:  See  notice  at  59  FR  32418,  June  23, 
1994.  Advice  Received  From:  National 
Institutes  of  Health,  August  22, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instnmient  of  equivalent 
scientific  value  to  the  foreign 
instruments,  for  the  purposes  for  which 
the  instruments  are  intended  to  be  used, 
is  being  manufactured  in  the  United 
States.  Reasons:  These  are  compatible 
accessories  for  existing  instruments  for 
the  use  of  the  applicants.  In  each  case, 
the  instrument  and  accessory  were 
made  by  the  same  manufacturer.  The 
National  Institutes  of  Health  advises 
that  the  accessories  are  pertinent  to  the 
intended  uses  and  that  it  knows  nf  no 
comparable  domestic  accessories. 

We  know  of  no  domestic  accessories 
which  can  be  readily  adapted  to  the 
existing  instruments. 
Pamela  Woods 

Acting  Director.  Statutory  Import  Proeroms 
Staff 

[FR  Doc.  94-23644  Filed  9-22-94:  8:45  air.l 
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The  University  of  Texas  Health  Science 
Center,  et  a!.;  Notice  of  Consolidated 
Decision  on  Applications  for  Duty-Free 
Entry  of  Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-052.  Applicant: 
The  University  of  Texas  Health  Science 
Center,  Houston.  TX  77030.  Instrument: 
Manipulators,  Ball  Joints  and  Magnetic 
Stands.  Manufacturer:  Narishige,  Japan. 
Intended  Use:  See  notice  at  59  FR 
29417,  June  7, 1994.  Reasons:  The 
foreign  instrument  pro\ides:  (1)  right  or 
left  handed  operation,  (2)  a  meta  barrier, 
(3)  suction,  (4)  thermister  and 
microscope  in  a  crowded  setup  and  (5) 
small  size  and  light  weight.  Adxice 
Received  From:  National  Institutes  of 
Health,  July  18, 1994. 

Docket  Number:  94-053.  Applicant: 
University  of  Alabama  at  Birmingham, 
Birmingham,  AL  35249.  Instrument: 
Mass  Spectrometer,  Model  Optima. 
Manufacturer:  Fisons  Instruments. 
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United  Kingdom  Intended  . 
notice  at  59  PR  29417.  June  7,  iy«4 
Reasons  The  foreign  instrument 
provides  a  sensitivity  of  1  mass  44  ion 
per  1 100  molecules  of  CO?  and  cold 
finger  internal  precision  of  0  02  per  mil 
for  1  bar  ^1  samples  of  COj.  Advice 
Fecfiived  From  National  Institutes  of 
Health.  July  18,  1994 

Docket  Number  94-059  Applicant 
Louisiana  Tech  University.  Ruston.  LA 
71272.  Instrument  Deep  X-ray 
Lithography  Scanner  Manufacturer 
Jenotik.  GmbH.  Gemianv  Intended  I'sc 
See  notice  at  59  PR  29417.  lune  7.  1994 
fleasons  The  (ureign  instrument 
provides  an  enclosed  system  that  can  Iw 
evacuated  to  0  1  mbar  and  backfilled 
with  helium  to  minimize  exposure  of 
polymer  chains  to  oxygen  Advice 
Received  From  A  university  researc  h 
department.  )ulv  26.  1994 

Docket  NumSer:  94-060.  Applicant 
Massachusetts  Institute  of  Technology. 
Cambridge.  MA  02139  Instrument 
Triaxial  Deformation  .^ppa^atus  for 
testing  rocks  at  high  temperature  and 
pressure  Manufacturer  Paterson 
Instruments  Pty.  Ltd..  Australia. 
Intended  Use  See  notice  at  59  PR 
29417.  )une  7.  1994  Reasons  The 
foreign  instrument  provides;  |1) 
temperatures  to  MOO'C.  (2)  confining 
pressures  to  700  MPa,  (3)  maximum 
axial  load  to  100  kN  and  (4) 
measurement  of  permeability  and  fluid 
transport  during  tnaxial  testing.  Advice 
Received  From  Los  Alamos  National 
Ldboratorv.  August  .1,  1494 

Docket  Sumher  94-0b2  Applu  ant 
Rutgers  University,  New  Brunswick.  Nj 
08903-0231.  Instrument  Pluorometrr. 
Model  Aquatracka  Manufacturer 
Chelsea  Instruments.  Ltd..  United 

!()m  Intended  Use  .See  notice  at  59 
'417,  )une  7.  1994   Reasons  The. 
foreign  instrument  provides:  (1)  a  single 
log  scale  covering  four  decades.  (2) 
changeable  filters  and  (3)  interface  with 
a  CTD  dat  Adviie  Rerenrd 

From.  Nat  -'ilutes  of  Health,  July 

18. 1994 

Docket  Number  94-063  Applicant 
Regents  of  the  University  of  California, 
Uerkelev.  Bcrkflrv.  CA  94720 
Instrument  Segmented  TlnTnul 
Manikin.  Manufacturer  Thermal 
Insulation  Laboratory.  Denmark. 
Intended  Use  See  notice  at  59  PR 
29417.  June  7,  1994  Reasons  The 
foreign  instrument  provides:  (1)  a 
manikin  with  16  body  segments.  (2) 
outside  computer  controlled  heating 
and  skin  temperature  elements  and  (4) 
a  breathing  function  simulator  Advice 
Received  From:  National  Institutes  of 
Health.  July  18. 1994 

Docket  Number:  94-077  Applicant: 
The  Ohio  State  University,  Columbus. 


OH  43235.  Instrument:  High  Power, 
High  Pressure  Arc  Discharge  Plasma 
.Source  System.  Manufacturer  Institute 
of  Problems  of  Electrophysics,  CIS 
Intended  Use:  See  notice  at  59  PR 
34412.  July  5.  1994.  Reasons  The 
foreign  instrument  provides  high 
pressure  plasma  flow  with  high  power 
(to  100  GVV)  and  impulse  pressure  (to 
1 000  MPa)  for  efficient  acceleration  of 
projectiles  to  high  speeds  (>4000  m/s) 
Advice  Received  From:  The  Army 
Research  Laboratory,  Aberdeen.  Augu!>t 
4   1994. 

The  National  Institutes  of  Health,  a 
university  research  department,  Los 
Alamos  National  Laboratory  and  The 
Army  Research  Laboratory,  advise  that 
1 1 )  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
<lomestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  fon-ign 
instruments. 
Pamela  Wood*. 

Acting  Director.  Statutory  Import  Pnigroms 
Staff 
IFR  D«x   94-23649  Filed  9-22-04  H4Si»m| 
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National  Institute  of  Standards  and 
Technology 

Malcolm  Baldrtge  National  Quality 
Awards  Judges  Panel 

AGENCY:  National  Institute  of  Slamlards 

and  Technology.  Department  of 

Ctmimerce. 

ACTION:  Notice  of  Partially  Closi-d 

Meeting. 

SUMMARY:  Pursuant  to  the  Federal 
.■\iivisory  Committee  Act,  5  U  S  C.  app 
2.  notice  is  hereby  given  that  the  judges 
Panel  of  the  Malcolm  Baldnge  National 
Quality  Award  will  meet  on  Tuesday, 
October  11.  1994.  from  8  00  am  to  5  30 
p  m  .  on  Wednesday.  October  12,  1994. 
from  8.00  a.m.  to  5:30  p.m.;  and  tjii 
Thursday.  October  13.  1994.  from  8:00 
a.m.  to  5:30  p.m.  The  Judges  Panel  is 
romposed  of  nine  members  prominent 
in  the  field  of  quality  management  and 
appointed  by  the  Secretary  of 
C'ommerce.  The  Panel's  agenda  has  two 
parts;  (1)  Update  on  legislation 
regarding  the  award  program,  review  of 
the  1994  award  process,  and  planning 
the  agenda  for  the  1995  award  process; 
and  (2)  final  judging  of  1994  applicants, 
including  a  review  of  each  of  the  1994 


site  visits.  Part  (1)  of  the  agenda  which 
deals  with  legislation  and  planning  the 
1995  award  process  will  be  open  to  the 
public.  The  agenda  for  part  (2j  of  the 
meeting  includes  judging  of  the  1994 
applicants,  which  involves  examination 
of  records  and  discussions  of  applicant 
data,  will  be  closed  to  the  public  in 
accordance  with  Section  552b(c)|4j  of 
Title  5.  United  Stales  Code. 
DATES:  The  meeting  will  convene 
October  11.  1994.  at  8:00  am  and 
adjourn  at  5:30  p.m.  on  October  13. 
1994  The  meeting  will  be  open  to  the 
public  on  October  11  from  8:00  a  m  lo 
11:00  a.m.  The  meeting  will  be  closed 
on  October  11  from  11:00  a.m.  to  5  30 
p.m..  and  on  October  12  from  8  00  a  m 
to  5:30  p  m..  and  on  October  13  from 
8  00  am  to  5:30  p.m. 
ADDRESSES:  The  meeting  will  be  ht- Id  at 
the  National  Institute  of  Standards  and 
Technology,  Administration  Building. 
Gaithersbu'rg.  Maryland  20899. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Dr  Curt  W  Reimann.  Director  for 
Quality  Programs,  National  Institute  ol 
Standards  and  Technology. 
Gaithersburg.  Maryland  20899. 
telephone  number  (301)  975-2036 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Admini«rtration. 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on  March 
4,  1994.  that  the  meeting  of  the  Judges 
Panel  will  be  closed  pursuant  to  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  app.  22,  section 
10(d)  for  those  portions  of  the  meelmg 
which  involve  examination  of  records 
and  discussion  of  matters  mentioned 
above,  may  be  closed  to  the  public  m 
accordance  with  section  552b(c)(4)  of 
Title  5.  United  States  Code,  since  those 
portions  of  the  meeting  are  likely  to 
disclose  trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  which  is  privileged  or 
confidential. 

Dated  St-plember  19.  1994. 
Samuel  Kramer. 

Associate  Director. 

IFR  Doc    94-23575  Filed  9-22-94.  8  4f>  bI:)| 
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National  Oceanic  and  Atmospheric 
Administration 

Coastal  Zone  Management;  Federal 
Consistency  Appeals  by  Mobile 
Exploration  &  Producing  Southeast, 
Inc.,  From  Objections  by  the  State  of 
North  Carolina 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  decisions. 

SUMMARY:  On  September  2.  1994.  the 
Secretary  of  Commerce  (Secretary) 
issued  decisions  in  two  consistency 
appeals  of  Mobile  Exploration  & 
Producing  Southeast,  Inc.  (Mobil). 
Mobil  Ls  the  operator  of  Outer 
Continental  Lease  OCS  A-0236.  an  oil 
and  gas  lease  in  federal  waters 
approximately  39  miles  off  North 
Carolina's  (State)  coast,  knou-n  as 
Manteo  Area  Block  467  (Block  467).  In 
one  decision,  the  Secretary  declined  to 
override  the  State's  objection  to  Mobils 
proposed  drilling  discharges.  In  a 
.second  decision,  the  Secretary  declined 
to  override  the  State's  objection  to 
Mobil's  overall  Plan  of  Exploration 
(POE). 

Mobil  submitted  its  proposed  POE  for 
Block  467  to  the  Minerals  Management 
Service  of  the  Department  of  the  Interior 
on  August  20. 1990.  Mobil  proposed 
drilling  one  exploratory  well  to  assess 
hydrocarbon  reserves  in  an  area  near 
"the  Point,"  a  biologically  unique  area 
defined  by  the  convergence  of  the  Gulf 
Stream,  slope,  and  shelf  waters,  and 
containing  significant  natural  resources. 
The  Point  is  a  prime  fishing  area  for 
North  Carolina  fishermen. 

Mobil  also  applied  for  a  National 
Pollutant  Discharge  EUmination  System 
(NPDES)  permit  required  by  section 
402(a)  of  the  Federal  Water  Pollution 
Control  Act,  as  amended  (Clean  Water 
Act),  for  its  drilling  discharge  activity 
In  conjunction  with  the  exploratory 
drilling,  Mobil  proposed  the  discharge 
of  drilling  wastes  in  accordance  with  its 
NPDES  permit  application. 

Mobil  has  certified  that  the  POE  and 
drilling  discharge  activities  are 
consistent  with  the  .State's  Coastal 
Management  Program  (CMP).  The  State 
objected  to  Mobil's  POE  and  drilling 
discharges  based  upon  a  lack  of 
necessary  information  to  assess  the 
consistency  of  Mobil's  activities.  Under 
sections  307(c)(3)  (A)  and  (B)  of  the 
Coastal  Zone  Management  Act,  as 
amended  (CZMA),  and  15  CFR  930.121 
and  930.122,  the  State's  objections 
preclude  any  Federal  agency  from 
issuing  any  permit  or  hcense  for  Mobil's 
proposed  activities,  unless  the  Secretary 
finds  that  the  activities  are  either 
consistent  with  the  objectives  or 
purposes  of  the  CZMA  (Ground  I)  or 
necessary  in  the  interest  of  national 
security  (Ground  II).  If  the  requirements 
of  either  Ground  I  or  Ground  11  are  met, 
the  Secretary  must  override  the  State's 
objections.  Iri  accordance  with  sections 
307(c)(3)  (A)  and  (B)  of  the  CZMA. 
Mobil  filed  with  the  Secretary  two 
separate  appeals:  (1)  from  the  State's 
objections  to  Mc^il's  proposed  POE  and 


(2)  from  the  State's  objections  to  Mobil's 
proposed  drilHng  discharges.  Mobil 
argued  both  Grounds  I  and  II  for  a 
Secretarial  override  in  each  appeal. 

Several  threshold  issues  were  raised 
by  Mobil  and  the  State  during  the 
course  of  both  appeals.  The  decisions 
determined,  in  part,  that  the  State's 
objections  were  properly  lodged,  and 
that  the  Secretary  will  necessarily 
determine  the  adequacy  of  information 
for  an  override  rather  than  summarily 
dismiss  these  appeals. 

Upon  consideration  of  the 
information  submitted  by  Mobil,  the 
State  and  interested  Federal  agencies, 
the  Secretary  made  the  findings 
discussed  below. 

The  decisions  find  that  Mobil's 
proposed  activities  satisfy  the  first 
element  of  Ground  I  because  its  POE 
furthers,  and  its  NPDES  permit 
discharges  indirectly  further,  one  of  the 
objectives  or  purposes  of  the  CZM.^^. 
The  CZMA  recognizes  a  national 
objective  in  achieving  a  greater  degree  of 
energy  self-sufficiency. 

Regarding  the  second  element  of 
Ground  L  however,  the  decisions  find 
that  the  proposed  exploration  and 
drilling  discharge  activities  will 
adversely  affect  the  State's  coastal 
resources  and  uses.  Moreover,  the 
information  in  the  record  of  each  appeal 
is  insufficient  to  adequately  identify  the 
extent  of  the  individual  and  cumulative 
adverse  effects.  Consequently,  the 
decisions  conclude  that  the  information 
in  the  record  of  each  appeal  is 
inadequate  to  determine  thaf  the 
national  interest  benefits  of  Mobil's 
proposed  POE  and  drilling  discharges 
outweigh  the  proposed  activities" 
adverse  effects  on  the  State's  coastal 
resources  and  uses.  Therefore,  Mobil's 
proposed  activities  do  not  satisfy  the 
second  element  of  Ground  I. 

The  decisions  find  that  Mobil's 
proposed  activities  satisfy'  the  third 
element  of  Ground  I  becau.se  the 
proposed  exploration  and  drilling 
discharge  activities  will  not  violate  the 
Clean  Air  Act  or  the  Clean  Water  Act. 
The  decisions  also  find  that  Mobil's 
proposed  activities  satisfy'  the  fourth 
element  of  Ground  I  because  there  is  no 
reasonable  alternative  available  to  Mobil 
that  would  allow  the  proposed 
exploration  and  drilling  discharge 
activities  to  be  carried  out  in  a  manner 
consistent  with  the  State's  CMP. 

Finally,  the  decisions  find  that  neither 
Mobil  nor  any  Federal  agency 
commenting  on  Ground  D  specifically 
identified  or  explained  how  Mobil's 
inabihty  to  proceed  w^th  its  proposed 
activities  would  significantly  impair  a 
national  defense  or  other  national 
security  interest. 


Because  Mobil's  proposed  POE  and 
drilling  discharge  activities  fail  to 
satisfy  all  four  of  the  requirements  of 
Groimd  I  and  do  not  meet  the 
requirements  of  Ground  II.  the  Secretary 
did  not  override  the  State's  objections  to 
Mobil's  proposed  exploration  and 
drilling  discharges.  Consequently,  the 
proposed  exploration  and  drilling 
discharge  activities  may  not  be 
permitted  by  Federal  agencies.  Copies  of 
the  two  decisions  may  be  obtained  from 
the  office  listed  below 

FOR  AOOmONAL  INFORMATION  CONTACT: 
Roger  B.  Eckert.  Attorney-Adviser. 
Office  of  the  Assistant  General  Counsel 
for  Ocean  Services.  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce.  1305  East- 
West  Highway,  room  6111,  Silver 
Spring,  Maryland  20910:  301-713-2967 

(Federal  Domestic  Assistance  CataloR  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Dated:  Septemt>er  16. 1994. 
fames  W.  Brennan, 
Acting  General  Counsel. 
IFR  Doc.  94-23541  Filed  9-22-94;  8:45  am) 
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[Docket  No.  940947-4247;  lH.  072984C] 

Endangered  and  Threatened  Species; 
Mid-Columbia  River  Summer  Chinook 
Salmon 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO.^A), 
Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  NMFS  has  determined  that 
the  mid-Columbia  River  summer 
chinook  salmon,  as  petitioned,  do  not 
constitute  a  "species"  imder  the 
Endangered  Species  Act  of  1973,  as 
amended,  (ESA)  and  therefore  does  not 
qualify  for  hsting  under  the  ESA  at  this 
time.  However,  the  mid-Columbia  River 
summer  chinook  are  part  of  a  larger 
evolutionarily  significant  unit  (ESU) 
that  includes  all  late-run  (summer  and 
fall)  Columbia  River  chinook  salmon 
from  the  mainstem  Columbia  River  and 
tributaries  between  Chief  Joseph  and 
McNary  dams,  termed  mid-Columbia 
River  Summer/ fall  chinook  salmon 
NMFS  has  determined  that  at  the 
present  time  this  ESU  does  not  warrant 
listing  as  a  threatened  or  endangered 
species 

ADDRESSES:  Environmental  and 
Technical  Services  Divisioa,  IMMFS. 
Northwest  Region.  911  NE.  11th 
Avenue,  Suite  620,  Portland.  OR  97232. 
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FOR  FURTHER  iNf  OR*UTION  CONTACT: 

Carlh  Gnffin.  Environmental  and 

Technical  Services  Division.  (503/230- 

5430)  or  Marta  Nammack.  Protected 

Species  Management  Division.  (301/ 

713-2322). 

SUPPLCII4ENTARV  INFORM* TlOW: 

Peliliun  Background 

On  June  3.  1993.  the  Secretary  <>f 
Commerce  received  a  petition  from 
Amenran  Rivers.  Northwest 
Environmental  Defense  Center.  Sierra 
Club  Northwest  Resource  Information 
Center.  Fnends  of  the  Earth,  Inland 
Empire  Public  Lads  Council. 
Washington  Wilderness  Coalition.  North 
Central  Washington  Chapter  Audubon 
Society.  Trout  Unlimited.  Washini^ton 
Trout,  and  the  Federation  of  Hyfishors 
to  list  mid-Columbia  River  summer 
Chinook  salmon  (O/        "^       hus 
M/iaHTtsc/ia)  and  ti>  ;«  critical 

habitat  under  the  ESA  (15  Li  S  C   1531 
et  seq].  NMFS  published  a  documc^nt 
on  September  3,  1993  (58  FR  46944). 
that  the  petition  presented  sub^ta^ltlal 
scientific  infotmatum  indicating  that  the 
listing  may  be  warranted-  NMFS  also 
announced  its  intention  at  that  time  to 
conduct  a  status  review  of  mid- 
Columbia  River  summer  ( hinfx)k 
salmon  and  requested  comments  from 
any  party  having  relevant  information 
concerning  (1)  Whether  this  stock 
qualifies  as  a  "speries"  under  the  ESA. 
and  (2)  whether  the  stcxk  is  endangered 
or  threatened  tiased  on  the  Usiing 
criteria.  Specifically.  NMFS  sniic  itt<i 
information  on  the  reprcxiuctive 
isolation  and  evolutionary-  significance 
of  the  mid  <  «  River  summer 

Chinook  sa.  iipared  to  mid- 

Columbia  River  fall  chinook  salmon  and 
the  present  and  historic  status  of  the 
mid-Columbia  River  summer  and  fall 
chinoi'l  1   NMFS  also  r(»<iijt;sted 

infornid  •  .iieas  that  may  qualify  as 

critical  habitat  for  the  mid-Columbia 
River  summer  i  hinook  s-dmon 

Biological  Background 

NMFS'  Northwest  Fisheries  Science 
( ;.mter  Biological  Review  Team  (BRT) 
has  reviewed  the  status  of  mid- 
Columbia  River  summer  chincH)k 
(Northwes-  s  .Sc;ience  Center  HRT 

1994).  the  :  f  which  are 

summarized  below  A  more  romplotf 
discussion  of  the  subject,  including 
additional  references,  will  be  available 
upon  request  in  the  near  future  (see 
A00RC88ES) 

The  "mid-Columbia    region  of  the 
Columbia  River  Basin,  as  defined  here, 
encompasses  the  mainstem  Columbia 
River,  includes  five  principal  subbasins. 
(the  Okanogan.  Methow.  Entiat. 


Wenatchee.  and  Yakima),  and  is  located 
between  Chief  Joseph  Dam.  River  Mile 
(RM)  545.  and  McNary  Dam.  RM  292 
(see  Figure  1)  The  petition,  however, 
limited  the  "mid-Columbia"  region  to 
the  Columbia  River  and  its  tributaries 
between  Chief  Joseph  Dam  and  Priest 
Rapids  Dam.  RM  397.  which  excluded 
the  Yakima  Subbasin  and  the  Hanford 
Reach,  a  section  of  the  mainstem 
Columbia  River  downstream  of  I'riest 
Rapids  Dam.  NMFS  selected  the  larger 
boundary  for  the  status  review  b«K:ause 
it  included  not  only  the  petitioned 
chinook  sabnon  but  also  other  Columbia 
River  Basin  summer-  and  fall-run 
chinook  salmon  above  McNary  Dam 
(excluding  Snake  River  chinook  salmon) 
which  have  a  close  affinity  with  the 
petitioned  salmon,  as  indicated  by 
genetic  and  fife  history  information 

In  delineating  the  boundaries  for  a 
status  review.  NTvlFS  pwUcv  is  to 
determine  if  the  petitioned  itcKk 
represents  an  ESU.  If  NMFS  deterinmes 
that  the  petition  does  not  address  an 
ESU.  as  was  the  case  here.  NMFS 
examines  larger  units  with  an  affinity  to 
the  j>etitioned  stock  to  determine  the 
ESU  which  encompasses  the  petitioned 
stock.  The  geographical  area  of  this 
larger  ESU  will  then  serve  as  the 
boundaries  for  determining  species 
status 

Chinook  salmon  found  in  the  inid- 
Columbia  region  have  historically  been 
divided  into  three  mns,  spring,  summer, 
and  fall,  according  to  adult  passage 
timing  at  the  mainstem  Columbia  River 
hydropower  projects  and  spawning 
legation  and  timing.  All  adult  mid- 
Columbia  River  chinook  salmon  must 
pass  the  four  lower  Columbia  River 
hydropower  projects,  including 
Bonneville,  The  Dalles.  John  Day.  and 
McNary  dams  Those  mid-Columbia 
River  chinook  salmon  destined  for  the 
northernmost  spawning  Icxations  must 
then  pass  five  mid-Columbia  Kiver 
hydropower  projects,  including  Priest 
Rapids.  Wanapum.  Rock  Island,  Ro«  ky 
Reach,  and  Wells  dams. 

The  bulk  of  the  adult  mid-(;nlumbia 
River  spring-run  chinook  salmon 
typically  pass  Priest  Rapids  Dam 
t)etween  the  end  of  April  and  the  end  of 
May.  Spring-run  spawning  occurs  in 
August  and  September  in  the  tributaries 
ancl  upper  reaches  of  four  ma|or  mid- 
Columbia  River  tributanes  (the  Yakima. 
Wenatchee.  Entiat,  and  Methow  rivers). 
Spring-run  juveniles  pnmarily  migrate 
to  the  CK;ean  as  yearling  smolts  after 
spending  a  full  year  in  freshwater  and 
are  commonly  referred  to  as  "stream- 
type"  chinook  salmon  (Healey  1991). 
'  The  bulk  of  the  mid-Columbia  River 
summer-run  chinook  salmon  typically 
pass  Priest  Rapids  Dam  between  the  end 


of  June  and  the  middle  of  August, 
overlapping  with  the  beginning  of  the 
fall-run  chinook  salmon,  the  bulk  of 
which  typically  pass  Priest  Rapids  Dam 
from  the  middle  of  August  through 
October  In  addition,  the  summer-  and 
fall-run  spawn  timing  and  Icxation  also 
overlap  and  appear  to  form  a  continuum 
rather  than  two  discrete  patterns. 
Summer  and  fall  chinook  spawning 
ocxurs  from  the  end  of  September 
through  November  and  extends  from  the 
lower  reaches  of  the  major  tributaries, 
including  the  Wenatchee,  Methow.  and 
Okanogan  (including  the  Similkameen) 
rivers,  into  the  mainstem  mid-Columbia 
River.  Summer-  and  fall-run  juveniles 
primarily  migrate  as  sub-yearling  smolts 
to  the  ocean,  after  spending  less  than  a 
year  in  freshwater,  and  are  considered 
"ocean-tvpc  '  chincxik  salmon  (Healey 
1991) 

Consideration  as  a  "Species"  Under  the 
ESA 

To  qualify  for  listing  as  a  threatened 
or  endangered  species,  mid-Columbia 
River  summer  chincxik  salmon  must  be 
a  "species"  under  the  ESA.  The  ESA 
defines  a  "species  '  to  include  any 
"distinct  population  segment  of  any 
species  of  vertebrate.        which 
interbreeds  when  mature."  I^JMFS 
published  a  policy  (56  FR  58612, 
November  20.  1991)  describing  how  the 
agency  will  apply  the  ESA  definition  of 
"species"  to  Pacific  salmonid  species. 
This  policy  provides  that  a  salmonid 
population  will  be  considered  distinct, 
and  hence  a  species  under  the  ESA,  if 
it  represents  an  evolutionary  signific  ant 
unit  (ESU)  of  the  biological  spec:ies.  The 
population  must  satis^  two  criteria  to 
be  considered  an  ESU.  (1)  It  must  be' 
reproductivcly  isolated  from  other 
conspecific  population  units,  and  (2)  it 
must  represent  an  important  component 
in  the  evolutionary  legacy  of  the 
biological  species.  The  first  criterion. 
reprcSuctive  isolation,  need  not  be 
absolute,  but  must  be  strong  enough  to 
permit  evolutionary  important 
differences  to  accrue  in  different 
population  units.  The  second  criterion 
is  met  if  the  population  contributes 
substantially  to  the  ecological/genetic 
diversity  of  the  species  as  a  whole 
Further  guidance  on  the  application  of 
this  policy  is  contained  in  'Pacific 
salmon  [Oncorhyncbus  spp.)  and  the 
Definition  of  Species  under  the  ESA." 
which  is  available  upon  request  (see 
ADDRESSES) 

Reprcxiuctive  Isolation 

For  this  criterion.  NMFS  considered 
available  information  regarding 
geographic  and  life-history  faciors  that 
inav  isolate  mid-Columbia  Ri\er 


summer  chinook  salmon  as  well  as 
genetic  factors  that  indicate 
reproductive  isolation.  Both  NMFS  and 
the  petitioners  considered  reproductive 
isolation  with  respect  to  three  other 
groups  of  chinook  salmon  within  the 
Columbia  River  Basin,  including:  Snake 
River  summer  chinook  salmon,  mid- 
Columbia  River  fall  chinook  salmon, 
and  mid-Columbia  River  spring  chinook 
salmon. 

Reproductive  isolation  between 
summer  chinook  salmon  fi-om  the 
Columbia  and  Snake  rivers  is  complete 
or  nearly  so.  Apart  from  the  substantial 
geographic  distance  separating  the  two 
groups,  large  differences  in  life-history 
patters  and  in  genetic  characteristics 
revealed  by  protein  electrophoresis 
indicate  strong  isolation  over  a 
substantial  period  of  time. 

Although  there  is  a  lack  of  genetic 
information  specifically  for  fall-run  fish 
from  the  rivers  identified  in  the  petition 
(Methow,  Okanogan,  and  VVenatchee). 
the  close  genetic  similarity  between 
mid-Columbia  River  summer  chinook 
salmon  and  fall  chinook  salmon  from 
the  Hanford  Reach  area  was 
documented  in  NMFS'  status  reviews 
for  the  Snake  River  spring/summer 
chinook  salmon  and  Snake  River  fall 
chinook  salmon  (Matthews  and  Waples 
1991;  Waples  et  al.  1991).  This 
relationship  was  confirmed  in  recent 
analyses  by  Washington  Department  of 
Fisheries  (WDF)  which  found  close 
genetic  similarities  between  two  fall-run 
populations,  (the  Hanford  Reach  natural 
population  and  Priest  Rapids  hatchery 
population),  and  summer-run  adults 
sampled  at  Wells  Hatchery.  Wells  Dam 
passage  ladder,  and  in  the  Similkameen 
River  (a  tributary  of  the  Okanogan  River) 
(Marshall  1993).  Hence,  similar  genetic 
characteristics,  in  addition  to  similar 
life  history  information  including  adult 
and  juvenile  migration  timing,  and 
spawning  timing  and  location,  indicate 
that  the  petitioned  fish,  mid-Columbia 
summer  chin(X)k.  are  not  reproductively 
isolated,  but  instead,  are  closely  aligned 
with  mid-Columbia  fall  chinook. 

There  is  strong  evidence  for 
reproductive  isolation  between  spring- 
run  chinook  salmon  in  the  mid- 
Columbia  River  and  the  closely  aligned 
summer-  and  fall-run  chinook  salmon. 
Washington  Department  of  Fisheries 
(WDF)  has  compiled  a  considerable 
amount  of  genetic  data  for  more  recent 
samples  in  the  area  which  showed  a 
fairly  large  difference  between  the 
summer/fall-run  and  spring-run  genetic 
characteristics  (Marshall  1993).  This 
genetic  evidence  is  consistent  with  life- 
history  differences  between  the  two 
groups  in  the  mid-Columbia  River, 
including  adult  and  juvenile  migration 


timing,  and  spawning  timing  and 
location. 

Ecological/Genetic  Diversity 

For  this  criterion,  NMFS  used  historic 
accounts  to  determine  how  the 
indigenous  mid-  and  upper  Columbia 
River  chinook  salmon  populations  have 
been  altered  and  to  determine  the 
relationship  of  these  historic 
populations  to  the  present  mid- 
Columbia  River  chinook  salmon. 

The  construction  of  Grand  Coulee 
Dam  in  1941  blocked  the  access  of 
upper  Columbia  River  chinook  salmon 
to  their  spawning  habitat  in  the  Lake 
Windermere  region  of  Canada,  It  seems 
likely  that,  given  their  extensive  upriver 
migration  and,  presumably,  distinctive 
habitat  characteristics,  these  upper 
Columbia  River  chinook  salmon  may 
have  historically  comprised  an  ESU. 
The  salmon  which  used  the  upper 
Columbia  River  were  "relocated"  during 
the  Grand  Coulee  Fish  Maintenance 
Project  (GCFMP)  into  the  Entiat, 
Methow,  and  Wenatchee  rivers  after 
being  trapped  at  Rock  Island  Dam. 
Given  this  relocation  program,  the 
petitioners  speculate  that  the  present 
summer-nm  chinook  salmon  found  in 
the  Methow  and  Wenatchee  rivers  are 
the  last  remnants  of  the  upper  Columbia 
River  summer-run  chinook  salmon. 
While  it  is  possible  that  some  genes 
from  upriver  stocks  were  incorporated 
into  the  mid-Columbia  River  summer 
chinook  salmon,  NMFS  found  no 
emoirical  evidence  that  any  appreciable 
remnants  of  this  gene  pool,  or 
distinctive  upriver  stock  characteristics, 
presently  remain  in  the  petitioned 
summer-run  chinook  sahnon  found  in 
the  Methow  and  Wenatchee  rivers. 
Review  of  historic  accounts  of  the 
spawm  timing  of  upriver  populations, 
plus  compeirisons  with  Eraser  River 
upriver  populations  in  geographic 
proximity,  indic:ate  that  upper  Columbia 
River  chinook  salmon  may  have  actually 
been  stream-type  chinook  salmon  rather 
than  ocean-type  chinook  salmon.  Thus, 
it  is  uncertain  what  the  relationship  is 
between  the  ocean-type  fish  currently 
residing  in  the  mid-Columbia  River  and 
the  original  upriver  populations. 
Furthermore,  if  an  upper  Columbia 
River  summer-run  of  chinook  salmon 
with  distinctively  large  individuals 
(termed  "June  hogs"  by  the  petitioners) 
existed  sometime  prior  to  1940,  it  had 
expired  prior  to  the  initiation  of  the 
GCFMP  because  late-run  ocean-type  fish 
taken  at  Rock  Island  averaged  only 
about  8  kg  (Fulton  and  Pearson  1981). 

The  Okanogan  River  was  the  only 
major  tributary  in  the  petitioned  area 
that  did  not  receive  transplants  from  the 
GCFMP.  However,  it  is  unlikely  that 


late-run  fish  in  this  river  represent  an 
essentially  pure  native  stock.  All  late-        i 
run  chinook  salmon  adults  reaching  1 

rock  Island  Dam  were  taken  for  the  j 

GCFMP  for  a  period  of  5  years.  | 

According  to  age  data  for  late-run  \ 

chinook  salmon  from  the  mid-Columbia    ; 
River,  less  than  1  percent  of  returning        ( 
adults  are  older  than  5  years.  Therefore.    I 
the  current  population  in  the  Okanogan     ; 
River,  which  is  upstream  from  Rock 
Island  Dam,  must  be  derived  largely,  if 
not  entirely,  from  recolonization. 
Furthermore,  several  genetic  studies 
(Hershberger  et  al.  1988;  Marshall  1993; 
unpublished  NMFS  data)  have  shown  a 
strong  genetic  similarity  between 
summer-run  fish  from  the  Wenatchee 
and  Okanogan  rivers  and  Wells 
Hatchery. 

Genetic  and  life-history  information 
all  fail  to  demonstrate  that  mid- 
Columbia  summer  chinook  are 
reproductively  isolated.  Therefore,  they 
do  not  comprise  an  ESU.  Rather,  this 
information  indicates  a  close  affinity 
between  summer-  and  fall-run  chinook 
salmon  in  the  mid-Columbia  River.  In 
addition,  coded  wire  tag  data  suggest 
that  the  two  forms  have  a  similar  ocean 
distribution  (Howell  et  al.  1985). 
Therefore,  NMFS  concluded  that  all 
late-run  chinook  salmon  from  the  mid- 
Columbia  River  (as  defined  here)  are 
part  of  the  same  ESU.  NMFS  evaluated 
the  relationship  of  this  ESU  to  three 
other  groups  of  Columbia  River  Basin 
chinook  salmon.  Spring  chinook  salmon 
from  the  mid-Columbia  River  are  part  of 
a  separate  ESU  because  of  substantial 
life-history  and  genetic  differences. 
Snake  River  summer  chinook  salmon 
are  much  more  closely  related  to  Snake 
River  spring  chinook  salmon  than  they 
are  to  Columbia  River  sununer  chinook 
salmon.  Ecological,  genetic,  and  cx:ean 
distribution  data  were  previously  used 
to  demonstrate  that  Snake  River  fall 
cJiinook  salmon  are  distincrt  from  mid- 
Columbia  River  fall  chinook  salmon  and 
represent  a  separate  ESU  (Waples  et  al. 
1991). 

Therefore,  NMFS  concludes  that  the 
best  available  information  indicates  that 
the  late-run  chinook  salmon  from  the 
mid-Columbia  River,  termed  mid- 
Columbia  River  summer/fall  chincok 
salmon,  meet  both  of  the  criteria 
necessary  to  be  considered  an  ESU,  are 
separate  from  all  other  chinook  salmon 
in  the  Columbia  River  Basin,  and  are 
considered  a  "species"  under  the  ESA. 

Status  of  the  Mid-Columbia  River  ; 

Summer/Fall  Chinook  Salmon  ESU  j 

In  considering  whether  the  ESU  is         ! 
threatened  or  endangered  acxording  to 
the  ESA,  NMFS  evaluated  both 
qualitative  and  quantitative  information. 
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Qualitative  0vaJuations  ( '  •■<] 

recent,  pubiishad  •ss«Mments  by 
agenc  ies  or  conservation  groups  of  the 
status  of  Chinook  salmon  vrithin  the 
geographic  area.  Quantitative 
assessments  were  based  on  time  series 
of  both  salmon  redd  counts  in  the 
tributaries  and  adult  counts  at  Columbia 
River  dams. 

Nehlsen  et  al.  (1991)  cnnsidernd 
summer  chinook  salon  to  be  of  "special 
concern"  In  the  Okanog.in  River  and  at 
"moderate  risk  of  extinction"  in  the 
Mefhow  River.  They  also  coasiilered 
summer  chinook  salmon  in  the  Entiat 
River  to  be  extinct  but  considered  fall 
chin(Mjk  salmon  populations  in  this  area 
to  not  be  at  risk  WDFet  al.  (1993) 
considered  summer  chinook  salmon  in 
the  Okanogan  and  Mothow  rivers  to  be 
"depressed,"  but  rated  all  other  existing 
summrr  and  fall  chinook  salmon  stocks 
in  this  n  i:ion  to  be  "healthy." 

Redd  counts  (both  summer-  and  fall- 
nm  fish)  for  the  Wenatchee.  Mcthow. 
()kanr>gan.  and  Similkameen  rivers  all 
show  larj;»;  fluctuations,  with  very  low 
points  in  the  early  1980s.  Sinc»  that 
time,  the  Wenatchee  River  redd  counts 
show  a  substantial  increase,  while  redd 
counts  for  the  other  three  rivers  show  no 
dis<  ••rinble  trend.  Over  the  entire 
avniliihit;  data  series  (1956-93).  only  the 
Mothow  River  redd  counts  show  a 
downward  trend,  although  both  the 
Mi>thow  and  Okanogan  River  counts  are 
suhstantiallv  below  peak  counts  from 
the  late  1960s  and  early  1970s.  Both  Uie 
Similkameen  and  Wenatchee  River 
counts  show  substantial  upward  trends 
over  the  full  data  series. 

Counts  of  adult  salmon  ascending  fish 
IddJcrs  at  dams  provide  additional 
assessment  of  population  abundance 
and  trends.  However,  basing 
conclusions  on  dam  counts  is 
inadvisable  due  to  the  inconsistency 
h«-twnen  an  actual  continuum  of 
pnbsagc.  which  can  vary  with 
environmental  conditions,  and  the 
inflexible  count  cutoff  dates  between 
iiig-.  summer-,  and  fail-run  i  hino<jk 
>iion. 

The  longest  time  series  (l'jy3-93) 
count  record  for  the  mid-Columbia 
River  is  from  Rock  Island  Dam  on  the 
inainbt»!m  Columbia  Rivor  below  the 
Wena!(  hite  River.  Because  of  this 
lo<.atJon.  Rock  Island  Dam  counts 
provide  an  index  primarily  of  the 
pirtitioned  stocks  and  not  the  entire 
LSIJ.  Count.s  of  adult  late-rui'  'i 

salmon  at  Rock  Island  Ll.un  it  i 

the  late  1930.  followed  by  a  substantial 
ini:reasr  during  the  19408  and  lISOs 
Since  the  lata  19508.  abundance  has 
f1u<:tuated  over  about  a  threefold  range 
with  no  substantial  trend.  Counts  of 
late-run  adult  chioook  salmon  in  1991 


and  1992  at  mid-Columbia  River  dams 
were  well  below  the  10- year  average, 
and  at  some  dams,  the  1992  counts  were 
record  lows.  In  1993,  counts  at  all  dams 
were  well  above  the  1992  low  point,  and 
most  were  near  or  above  the  lO-year 
average.  While  the  low  counts  in  1991 
and  1992  are  of  concern,  they  are  not 
unprecedented.  Similar  low  counts 
occurred  in  1982  and  1983,  after  which 
counts  increased,  reaching  record  highs 
at  Priest  Rapids  and  Rock  Island  dams 
in  the  late  1980s. 

Total  abundance  of  the  ESU  is 
relatively  large,  with  a  recent  (1989-93) 
5->-ear  average  estimate  of  22.000  adults 
passing  Priest  Rapids  Dam  and  an 
additional  42.000  adults  spawning  in 
Hanford  Roach  of  the  Columbia  River 
and  the  Yakima  River,  or  a  total  of 
approximately  64,000  adults  for  the 
entire  ESU.  (Note  that  Hanford  Reach 
and  Yakima  River  spawning;  eslimates 
are  calculated  by  subtracting  counts 
from  Priest  Rapids  Dam.  Ice  Harbor 
Dam,  and  various  hatcheries  from 
McNary  Dam  counts;  therefore,  these 
estimates  may  be  subject  to  error.) 

NMFS  has  not  attempted  to  estimate 
extinction  probabilities  for  late-run  mid- 
Columbia  chinook  salmon.  However, 
two  reports  submitted  to  the 
administrative  record  (ADFG  1993; 
Chapman  et  al    1994)  provided  such 
estimates.  Both  applied  the  Dennis  et  al 
( 1 991 )  model  to  an  aggregate  stock  of 
late-run  mid-Columbia  River  chinook 
salmon.  Collectively,  the  results  suggest 
that  the  near-term  risk  of  extinction  of 
the  ESU  is  probably  low.  Results  from 
l>oth  applications  of  the  Dennis  model 
should  be  viewed  with  caution  because 
they  are  based  on  a  simple  mo<lel. 
depend  upon  simplistic  assumptions 
regarding  salmon  population  age 
structure,  may  not  include  all  soun.es  of 
variation  in  stock  abundance,  ignore 
subpopulatiun  structure,  and  have  wide 
confidence  intervals. 

In  conclusion,  while  dam  and  redd 
count  information  Indicate  that  some  of 
the  individual  runs,  which  originate  in 
a  limited  portion  of  the  ESlI's 
geographic  range,  are  of  concern,  the 
mid-Columbia  River  late-run  chinook 
salmon  FSU  as  a  whole  appears  to  l|n 
relati\elv  healthy,  with  little  risk  of 
extinction  in  the  foreseeable  future. 
Even  if  NMFS  considered  a  unit  that 
included  only  those  rivers  identiHed  in 
the  petition  (Okanogan  including 
SiniilkameHn.  .Methow,  and  WenattJiee). 
there  appears  to  be  little  n,sk  of 
extinction  of  that  unit  as  a  whole.  While 
redd  counts  In  two  of  these  rivers 
(Okanogan  and  Methow)  have  exhibited 
substantial  declines  since  the  late  1960s, 
they  have  been  relitivfly  stable  since 
1980.  and  counts  in  both  the  Wenatch»ie 


and  Similkameen  rivers  have  exhibited 
long-term  (1956-93)  increasing  trends. 
Baaed  on  Rock  Island  Dam  adult  counts, 
this  smaller  unit  is  certainly  more 
abundant  than  it  was  in  the  1930s  and 
1940s. 

Special  Considerations 

While  NMFS  does  not  believe  that 
this  ESU  is  at  significant  risk  of 
extinction  or  endangerment.  the  low 
numl>ers  of  late-run  chinook  salmon 
above  Rocky  Reach  Dam  (including  the 
Methow  and  Okanogan  rivers)  despite 
the  virtual  elimination  of  in-river 
harvest  during  the  summer  season,  are 
of  concern.  The  declines  since  the  mid 
1970s  in  this  region  may  indicate  local 
problems  with  habitat,  dam  passage,  or 
hatchery  practices.  Special  management 
consideration  of  late-run  mid-Columbia 
River  chinook  salmon  may  bo 
warranted. 

Some  aspects  of  artificial  propagation 
also  pose  risks  for  populations  within 
the  ESU.  For  example,  large  releases  of 
fall  chinook  salmon  have  occurred  in 
the  mainstem  Columbia  River  and  in  the 
Yakima  River  in  recent  years.  The 
potential  genetic  and  ecological 
consequences  of  these  releases  have  not 
been  adequately  addressed. 

The  number  of  chinook  salmon  in 
many  areas  of  the  Columbia  River  Basin 
are  at  very  low  levels  in  1994,  with 
prospects  of  even  lower  returns  in  1995 
On  exception  was  the  1994  summer 
chinook  adult  passage  count  as  Priest 
Rapids  Dam  which  reached  the  10  yeai 
average  count,  and  was  similar  in 
magnitude  to  the  1993  count  [TVC 
Weekly  Report  #94-22).  The  1994  adult 
return  estimate  for  mid-Columbia  River 
fall  chinook  is  not  yet  available.  While 
these  recent  adult  returns  numbers 
indicate  that  the  population  remains 
stable  for  now.  the  ESU  should  be 
monitored  over  the  next  few  years  to 
evaluate  the  effects  of  short-term 
environmental  factors,  as  well  as  on 
going  human  a(:tivitic>s. 

Determination 

After  a  tliorough  analysis  of  al) 
information  available.  NMFS  has 
determined  that  the  mid-Columbia  River 
summer  chinook  salmon,  as  petitioned, 
do  not  constitute  a  "spe<:ies"  under  the 
ESA.  NMFS  has  determined  that  the 
mid-Columbia  River  summer  chinook 
salmon  is  part  of  a  large  ESU  that 
includes  all  late-run  Columbia  Rivei 
chinook  salmon  from  the  mainstem 
Qjlumbia  River  and  its  tributaries 
between  Chief  Joseph  and  McNary 
dams,  termed  mid-Cxilumbia  River 
summer/fall  chinook  salmon.  NMFS  has 
<!etermined  that  at  the  present  time  this 


ESU  does  not  warrant  listing  as  a 
threatened  or  endangered  species. 
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Fisheries  Science  Center.  2725  Montiake 
Blvd.  E.,  Seattle,  WA  98112.  14  p. 

Waples,  R.S..  R.P.  Jones,  Jr  .  BR.  Beckman. 
and  G.A.  Swan.  1991.  Status  review  for 
Snake  River  fall  chinook  salmon.  U.S. 
Dep.  Commer.,  NOAA  Tech.  Memo. 
NMFS  F/N'WC-201,  73  p. 

Washington  Department  of  Fisheries  (WDF), 
Washington  Department  of  Wildlife,  and 
Western  Washington  Treatj'  Indian 
Tribes.  1993.  1992  Washington  State 
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Dated:  September  19, 1994. 

Gary  Matlock, 

Program  Management  Officer,  S'ational 
Marine  Fisheries  Service. 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Lfmit  tor 
Certain  Man-Made  Ftber  Tcxtffe 
Products  Produced  or  Manufactured  m 
PaKistar. 

September  16.  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA) 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  September  27.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-€714.  For  information  on 
embargoes  and  quota  re-openings,  cal! 
(202)  482-3715.  For  information  on 
categories  on  vrhich  consultations  ha\  e 
been  requested,  call  (202)  482-3740 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executi\"e  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
ISC.  1854). 

Inasmuch  as  consultations  have  not 
resulted  in  a  mutually  satisfactorv 
solution  on  Category  628,  the  United 
States  Government  has  decided  to 
control  imports  in  this  categorv  for  the 
prorated  period  beginning  on  September 
27,  1994  and  extending  through 
December  31, 1994  at  a  level  of  973.572 
square  meters. 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categor\'  628.  Should  such  a  solution  be 
reached  in  further  consultations  with 
the  Government  of  Pakistan,  further 
notice  will  be  pubhshed  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993).  Also 
see  59  FR  36741.  published  on  July  19. 


48861 


1994:  and  59  FR  5756.  published  on 
February  8,  1994. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  fer  die  Impleinentatioii  of  Textik 
Agreements 

September  16,  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  WashiTigton.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  canceL  the  directive 
issued  to  you  on  February  1, 1994,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1994  and  extends  through 
December  31.  1994 

Effective  on  September  27, 1994,  you  are 
directed  to  establish  a  limit  for  man-made 
fiber  textile  products  in  Category  628  for  the 
period  t»eginning  on  September  27, 1994  and 
extending  through  December  31, 1994  at  a 
level  of  973,572  square  meters  '. 

Imports  charged  to  the  limit  for  Categor}- 
628  for  the  hine  29. 1994  through  Sept«nber 
26,  1994  period  shall  be  charged  against  that 
level  of  restraint  to  the  extent  of  any  unfilled 
balance.  In  the  event  the  limit  established  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  tlie 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1) 

SiiKerely. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc  94-23651  Filed  9-22-94;  8:45  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  Man-Made  Fiber.  SHk  Blend 
and  Other  Vegexaiiie  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

September  16,  1994 
agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  27,  1994. 


'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  September  26,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Chxler  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  1935,  published  on  January 
13,  1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  October  22. 1993, 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 

Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  16. 1994. 

Commissioner  of  Customs. 

Department  of  the  Treasury.  Washington.  DC 

20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7, 1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  impoils  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
beginning  on  January  1, 1994  and  extending 
through  December  31,  1994. 

Effective  on  September  27.  1994,  you  are 
directed  to  amend  the  directive  dated  Januan 
7. 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
Memorandum  of  Understanding  dated 
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October  22.  1993  t>etwMn  ttie  Governments 
of  the  United  State*  and  Mauritiui; 


Category 

Adjusted  twelve- month 
limtt' 

Levels  not  in  a 
group  1 

347/348  

647/648/847  

774,114  rtoien 
405.184  d02en. 

'  Tt>e  limtts  f>av9  not  been  adjusted  to  ac- 
count tor  any  imports  exported  alter  Dccemtjec 
31.  1993 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  fomifin  affairs 
exception  to  the  rulemaking  provisions  of  5 
US.C55J(a)(l). 

Sinceri'lv, 
Kila  D.  Hayes, 

Chairman.  Committee  foi  the  Implementation 
of  Textile  Agreements. 
jFR  Doc  94-2.3652  Filed  9-22-94;  8  45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  I'uftliase  From 

People  Who  Are  Blind  or  Severely 

DisabU'il. 

ACTION:  Additions  to  the  Proturwment 

List 

SUMMARY:  This  action  adds  to  the 
frocurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencHis  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
EFFECTIVE  DATE:  October  24.  1994 
ADDRESSES:  liii-imittee  for  Purchase 

1  roiii  Peopit?  Who  Are  Blind  or  .S«'verely 
Disabled.  Crystal  Square  3,  Suite  403. 
173.')  Jefferson  Ddvis  Highway, 
Arlington.  Virginia  22202-34«il 

FOR  FURTHER  INFORMATION  CONTACT: 
Hfvcrlv  Millkm.Mi  (70:0  (.().l-774l> 
SUPPLEMENTARY  INFORMATION:  0;i 
lebrujry  24.  luly  8,  22  and  29.  1'104.  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severtfly  Disabled 
published  notices  (59  FR  9189.  3.5112. 
37465  and  38585)  of  proposed  additions 
to  the  Procurement  List 

After  considt'ration  of  the  material 
presented  to  it  concerning  capability  of 
<)ualined  nonprofit  agencies  to  provide 
the  commodities  and  ser\ices.  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
(  untractors,  the  Committee  has 
determined  that  the  commmiities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  US  C.  46-48c  and  41  CFR  .51- 

2  4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
t:onnection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

('ommodities 

Ribbon.  Lift-OffDry,  7510-O1-219-5753 
Box.  Wood.  Fiberboard.  8115-0O-L01- 

0683 

(Requirements  for  the  Defense 
Distribution  Region  East.  New 
Cumberland.  Pennsylvania) 

Services 

l.mitorial/Custodial.  C^neral  .Services 

Administration.  18th  &  F  Stret^ts.  NW. 

Washington.  DC 
lanitorial/Cusfodial.  Federal  Bureau  of 

Investigation,  Western  Regional 

Computer  Support  Center.  Poratcllo. 

Idaho 
Opeiation  of  Postal  Service  Center. 

Grand  Forks  Air  Force  Base.  North 

Dakota 

This  action  does  not  affect  i  urr»ent 
(  ontracts  awarded  prior  to  the  effet  live 
date  of  this  addition  or  options 
fx«^ixised  under  those  contracts. 
Beverly  L.  Milkman. 
Hxixulive  Director 

If  R  Ikx:  94-23ft30  Filed  9-22-*!.  H  45  am) 
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Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Pr<M  tiremeni 

List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
fiimished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  24.  1994 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1 735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (7S3)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  May 
20.  1994.  the  Committee  for  Purchase 
From  People  Who  Are  BUnd  or  Severely 
Disabled  published  notice  (59  FR  26482) 
of  proposed  addition  to  the  Procurement 
List. 

Comments  were  received  from  the 
current  contractor  for  this  day  planner. 
The  commenter  claimed  that  the  day 
planner  proposed  by  the  designated 
nonprofit  agency  did  not  meet  the 
Committee's  suitability  requirements  for 
addition  to  the  Procurement  List. 
Specifically,  the  commenter  claimed 
that  the  nonprofit  agency  has  never 
produced  the  required  planner,  has  little 
experience  in  producing  time 
management  planners,  lacks  the 
capacity  to  produce  the  planner  in 
required  quantities,  and  cannot  provide 
the  customer  support  and  training 
which  the  commenter  provides.  The 
commenter  also  claimed  that  the 
nonprofit  agency's  day  planner  infringes 
the  commenter's  copyrights  and 
trademarks  in  its  day  planner.  The 
commenter  further  claimed  that  the 
addition  of  this  specific  Government 
agency  requirement  to  the  Procurement 
List  is  a  "bait  and  switch"  situation  in 
which  the  addition  of  a  limited 
Government  requirement  for  a  specific 
day  planner  will  inexorably  lead  to 
addition  of  more  planners  and  more 
Government  customers  so  the  ultimate 
impact  on  the  commenter  will  be  severe. 

The  nonprofit  agency  which  will 
produce  the  day  planner  has  a  long 
history  of  producing  calendar  products 
for  the  Government.  The  Committee 
based  its  conclusion  that  the  nonprofit 
agency  is  capable  of  producing  the  day 
planner  and  can  do  so  in  sufficient 
quantities  on  a  capability  assessment  by 
a  central  nonprofit  agency  industrial 
engineer,  the  contracting  activity's 
decision  to  waive  inspection,  and  the 
nonprofit  agency's  experience  in 
producing  other  calendar  products.  The 
Government  agency  has  been  procuring 
the  day  planner  on  a  "brand  name  or 
equal"  basis,  with  the  commenter's 
planner  being  the  name  brand,  so  the 
capability  findings  mean  that  the 
nonprofit  agency's  day  planner  <er^  es 


all  the  functions  of  the  commenter's 
planner  which  the  Government  agenc\' 
considers  essential.  The  Government 
agency's  requirements  do  not  include 
the  customer  support  and  training 
services  which  the  commenter  claims  to 
offer,  so  the  nonprofit  agency  does  not 
need  to  provide  them. 

In  order  to  address  the  commenter's 
claims  concerning  possible  copyright 
and  trademark  infringement,  the 
Committee  asked  for  and  received  from 
the  commenter  a  further  discussion  of 
the  basis  of  its  claims  and  a  copy  of 
those  features  of  its  day  planner  which 
it  believed  to  be  at  issue  in  this  claim, 
to  compare  with  the  nonprofit  agency's 
day  planner  and  trademark  registration. 
The  Committee  review  disclosed  that 
there  was  no  evidence  to  support  the 
commenter's  claim  that  it  had  a 
trademeirk  in  the  term  "Travel-  Size  Day 
Planner"  or  that  either  the  commenter 
or  the  nonprofit  agency  used  this  term 
in  its  respective  day  planners. 
Additionally,  neither  day  planner  used 
any  trademark  which  the  other  producer 
has  registered. 

The  Committee's  review  also  revealed 
that,  while  each  day  planner  possessed 
the  elements  required  by  the 
Government  agency,  none  of  the 
approaches  which  the  nonprofit 
agency's  day  planner  used  to  meet  the 
requirements  copied  the  information 
and  method  of  presenting  it  which  the 
commenter's  day  planner  used.  The 
features  which  were  unique  to  the 
commenter's  day  planner,  such  as  a 
delegation  record,  were  not  required  by 
the  Government  and  did  not  appear  in 
the  nonprofit  agency's  day  planner. 
Consequently,  the  Committee  has 
concluded  that  the  nonprofit  agency  s 
day  planner  does  not  appear  to  infringe 
the  commenter's  copyTights  and 
trademarks  in  its  day  planner. 

The  Committee  is  required  to  conduct 
an  informal  rulemaking  procedure  writh 
a  public  comment  period  for  each 
proposal  to  add  a  partial  or  total 
Government  requirement  for  a 
commodity  or  service  to  the 
Procurement  List.  If  the  Committee  were 
to  propose  to  add  additional  day 
planners  to  the  Procurement  List,  or 
even  extend  the  scope  of  the 
Government  requirement  to  purchase 
the  day  plarmer  which  is  the  subject  of 
the  current  addition  to  other 
Government  agencies,  the  commenter 
could  present  its  concerns  to  the 
Committee  on  each  occasion,  and  the 
Committee  would  be  required  to  take 
them  into  account  in  making  its 
decision.  In  addition.  Committee 
regulations  require  the  Committee  to 
take  into  account  the  impacts  of  eariler 
actions  on  affected  contractors  such  as 


the  commenter.  Accordingly,  the  "bait 
and  switch"  situation  described  by  the 
contractor  could  not  occur 

In  cormection  with  its  "bait  and 
switch"  claim,  the  commenter  has 
requested  an  assurance  that  the 
Committee  will  not  add  any  other 
products  the  commenter  makes  to  the 
Procurement  List  for  ten  years.  The 
Committee  can  not  make  this  assurance 
without  compromising  its  statutory 
mission  to  increase  employment  for 
people  with  severe  disabilities.  In  « 
1987  court  opinion,  the  Committee's 
refusal  to  give  a  similar  assurance  to 
another  contractor  was  upheld  by  the 
court,  which  stated  that  to  do  otherwise 
would  have  been  an  abdication  of  the 
Committee's  responsibility. 

In  concluding  its  comments,  the 
commenter  reproduced  excerpts  from  a 
1938  Congressional  debate  on  the 
enactment  of  the  initial  version  of  the 
Conmiittee's  statute  to  the  effect  that 
Congress  did  not  intend  for 
commodities  to  be  added  to  the 
Procurement  List  if  the  action  would 
have  any  impact  on  private 
manufacturers.  These  same  excerpts 
were  reproduced  in  a  1970  court 
opinion  construing  the  1938  statute. 
However,  it  should  be  noted  that  the 
Committee's  statute  was  extensively 
revised  in  1971.  and  the  same  court  in 
a  1978  opinion  upheld  the  Procurement 
List  addition  with  an  impact  many 
times  the  size  of  the  impact  of  the 
current  addition  by  noting  that  the 
legislative  intent  of  the  act  as  revised 
was  to  accept  the  fact  that  every 
Procurement  List  addition  would 
deprive  private  industry  of  a  substantial 
amount  of  potential  business. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  is  suitable  for  procurement 
by  the  Federal  Government  under  41 
U.S.C.  46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity. 


3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Organizer  Day  Planner.  Travel  Size 
7530-01-D08-7294 

(Requirements  for  the  Defense  Supply 
Service.  Washington.  DC) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director 
|FR  Doc.  94-23631  Filed  9-22-94;  8;45  am) 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  24,  1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  reqiured  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
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The  n..., considered  for  this 

certincation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  lor  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited  Comnienters  should  identify  the 
stHtementfs)  underlying  the  certification 
on  which  they  iire  providing  additional 
information. 

The  follow  ii'tg  commodity  and 
services  have  been  proposed  for 
addition  to  Pro«:urement  List  for 
protluction  bv  the  nonprofit  agencies 
listed: 

Commodity 

Floorboard,  Vehi(  ular 
2510-01-<Jfi.3-<8iJ2 
NFA:  Hardeman  County 

Developmental  Services  Center 

Bolivar.  Tennessee 

Services 

Mailing  Service 

U.S.  Department  of  tiommerce 

Bure.Tu  of  Fconnmic  Analysis 

Washington.  \H. 

NFA:  Anchor  Mental  Health  Assjh  i.ition 

VVashin>;lon.  DC 
Switt  hl)<)ard  OperatKjn 
Department  oi  v»'terans  Affairs  Medical 

Center 
Houstim,  Texas 
NFA:  Lighthouse  lor  the  Blind  Hcrkelv. 

Missouri 
Beverly  1-  Milkman. 
Exerulivp  Director. 

IFR  Do<    'M-21631  Filed  ^-22-^i4   H  4  .  .idi 
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Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  I  roiii 

People  Who  Are  Blind  or  5>everely 

Disabled. 

ACTION:  Proposed  additions  to 

pro<  iireineni  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 


nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  24.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  222()2-34fil 
FOR  FURTHER  INFORMATION  CONTACT: 
Heverlv  Milkman.  (703)  b03-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherv\'ise  indicated)  will  b"  required  to 
procure  the  commodities  lisi»d  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

1  certify  that  the  following  action  will 
not  have  a  significant  impad  on  a 
substantial  number  of  small  entities 
The  major  factors  considered  for  this 
certitlcation  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  cximpliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  lavits- Wagner- 
ODay  Act  (41  IJ  S.C  4fi-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Fr«>curement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
im  which  they  are  providing  additional 
information. 

The  following  commodities  have  beim 
proposed  for  addition  to  Procurement 
l.ist  for  production  by  the  nonpront 
agencies  listed: 
Drawers,  Cold  Weather 

8415-01-227-9542 

8415-01-227-9543 

8415-01-227-9544 

8415-01-227-9545 

8415-01-227-9546 
.    (Additional  30%  of  the  Governmeiils 
requirement) 

NFA:  Peckham  Vocational  Industries, 
Inc ..  Lansing,  Michigan 
Beverly  L.  Milkman. 
Executive  Director 

\\H  D<K    94-23632  filed  't-22-'U  H  •i',  ..:n| 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

ENVIRONMENTAL  PROTECTION 
AGENCY 

National  Industrial  Competitiveness 
Through  Energy,  Environment  and 
Economics  (NICE')  Grants 

AGENCY:  The  Department  of  Energy 
(EXDE)  and  the  Environmental  Protec  imn 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Office  of  Waste 
Reduction  of  the  Department  of  Energy 
and  the  Pollution  Prevention  Division  of 
the  Environmental  Protection  Agency 
are  jointly  funding  a  State  Grant 
Program  entitled  National  Industrial 
Competitiveness  Through  Energy. 
Environment  and  Economics  (NICE') 
The  goals  of  the  NICE*  Program  are  (1 ) 
to  foster  new  industrial  processes  and/ 
or  equipment  that  can  significantly 
reduce  the  generation  of  wastes  in 
industry,  improve  energy  efficiency  and 
enhance  the  competitiveness  of  VS. 
industry,  (2)  to  encourage  collaborative 
efforts  among  State  agencies  responsible 
for  energy,  environment  and  economic 
issues  together  with  private  sector 
industrial  partners 

DATES:  The  soUcitaticn  will  be  available 
October  11,  1994  Applications  must  be 
received  bv  Januarv  31.  1935 
FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Hass  and/or  Bill  Ives  at  the  U  .S. 
Department  of  Energv  Golden  Field 
Office  (NREL).  1617  Cole  Boulevard. 
Golden.  Colorado  80401 — Telephone 
(303)  275-1728— for  referral  to 
appropriate  DOE  Support  Office  or  State 
Agen'  V 

SUPPLEMENTARY  INFORMATION:  In  19«>4 
the  Department  of  Energy  contribiilt d 
$2,600,000  and  the  Environmental 
Protection  Agency  contributed 
$650,000.  Ten  projects  were  selei  led  fur 
funding. 

Availability  of  Fiscal  Year  1995  Funds 

With  this  publication,  DOE  and  EPA 
are  announcing  the  availability  of  up  to 
$8.5  million  in  grant/cooperative 
agreement  funds  for  fiscal  year  lOy.S 
The  awards  will  be  made  through  a 
competitive  process  In  response  to  the 
solicitation,  a  State  agency  may  int  hide 
up  to  10  percent,  not  to  exceed  $25,000 
per  project,  for  State  agency  program 
support.  Size  of  grants  including  .Siaic 
agency  program  support  may  range  up 
to  $425,000.  Projects  may  cover  a  ]V'riod 
of  up  to  3  years. 

Restricted  Eligibility 

Eligible  applicants  for  purposes  ol 
funding  under  this  program  inc  linif  tin- 


50  States,  the  District  of  Columbia,  the 
U.S.  Virgin  Islands,  the  Commonwealth 
of  Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States, 
specifically.  State  energy, 
environmental  or  economic  agencies. 
For  convenience,  the  term  State  in  this 
notice  refers  to  all  eligible  State 
applicants.  Local  governments,  State 
and  private  universities,  private  non- 
profits, private  businesses,  and 
individuals,  who  are  not  eligible  as 
direct  applicants,  must  work  with  State 
agencies  in  developing  projects.  DOE 
and  EPA  strongly  encourage  and  require 
this  type  of  cooperative  arrangement  in 
support  of  program  goals. 

The  Catalog  of  Federal  Domestic 
Assistance  num.ber  assigned  to  this 
program  is  81.105.  Up  to  $8.5  million  in 
Federal  funds  are  provided  by  DOE  and 
EPA.  Cost  sharing  is  required  by  all 
participants.  The  Federal  Government 
will  provide  up  to  50%  of  the  funds  for 
the  Project.  The  remaining  funds  must 
be  provided  by  the  eligible  applicants 
and/or  cooperating  project  participants. 
Cost  sharing  beyond  the  50  percent 
match  is  desirable.  In  addition  to  direct 
financial  contributions,  cost  sharing  can 
include  beneficial  services  or  items, 
such  as  manpower,  equipment, 
consultants,  and  computer  time  that  are 
allowable  in  accordance  with  applicable 
cost  principles.  Industrial  partners  are 
required  for  a  proposal  to  be  considered 
responsive  to  Uiis  aimouncement  and 
eligible  for  grant  consideration.  A  State 
agency  application  signed  by  an 
authorized  State  official  is  required  for 
a  proposal  to  be  responsive. 

Evaluation  Criteria 

The  first  tier  review  will  occur  at  the 
appropriate  regional  DOE  Regional 
Support  Office.  Proposals  will  receive  a 
technical  and  final  evaluation  review  by 
a  panel  comprised  of  members 
representing  DOE's  Office  of  Energy 
Efficiency  and  Renewable  Energy  and 
the  Environmental  Protection  Agency. 
More  detailed  information  is  available 
from  the  U.S.  Department  of  Energy 
Golden  Field  Office  at  (303)  275-4728. 

DOE/EPA  reserves  the  right  to  fund, 
in  whole  or  in  part,  any,  all,  or  none  of 
the  proposals  submitted  in  response  to 
this  notice. 
Christine  A.  Ervin, 

Assistant  Secretar};  Energy  Efficiency  and 
Renewable  Energy 

IFR  Doc.  94-23643  Filed  9-22-94,  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463,86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
DATES  AND  TIMES: 

October  11,  1994,  2:00  p.m.-5:30  p.m. 
October  12,  1994,  8:00  a.m. -4:30  p.m. 
October  13.  1994,  8:00  a.m.-ll:45  a.m. 
PLACE:  The  Press  Club  of  San  Francisco, 
555  Post  Street,  San  Francisco,  CA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman,  The  Advisory 
Committee  on  Human  Radiation 
Experiments,  1726  M  Street,  NW,  Suite 
600,  Washington,  DC  20036.  Telephone: 
(202)  254-9795.  Fax:  (202)  254-9828. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  The 
Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
by  the  President,  Executive  Order  No. 
12891,  January  15.  1994,  to  provide 
advice  and  recommendations  on  the 
ethical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Group,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretarj'  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  General, 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Tuesday,  October  11,  1994 

2:00  p.m.  Call  to  Order  and  Opening 

Remarks 
2:10  p.m.  Reports  from  Subcommittees 
3:45  p.m.  Break 
4:00  p.m.  Reports  from  Subcommittees 

(continued) 
5:30  p.m.  Meeting  Adjourned 

Wednesday,  October  12,  1994 

8:00  a.m.  Opening  Remarks 
8:05  a.m.  Public  Comments 
10:00  a.m.  Break 
10:15  a.m.  Public  Comments 

(continued) 
12:15  p.m.  Lunch 
1:45  p.m.  Discussion,  Status  of 

Document  Collection  and  Review 


3:30  p.m.  Break 

3:40  p.m.  Discussion,  Status  of 

Document  Collection  and  Review 

(continued) 
4:30  p.m.  Meeting  Adjourned 

Thursday.  October  13,  1994 

8:00  a.m.  Opening  Remarks 
8:10  a.m.  Discussion,  Committee 

Strategy  and  Direction 
10:00  a.m.  Break 
10:15  a.m.  Discussion,  Committee 

Strategy  and  Direction  (continued) 
1 1:45  a.m.  Meeting  Adjourned. 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  UTitten 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so.  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  a  oral 
statement  should  contact  Kristin  Crotty 
of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

Issued  at  Washington,  DC  on  September 
20,  1994 
Marcia  L.  Morris, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-23653  Filed  9-22-94;  8:45  ami 
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Energy  Efficiency  Rating,  Certification 
and  Labeling  for  Windows  and  Window 
Systems 

AGENCY:  U.S.  Department  of  Energy; 
Office  of  Energy  Efficiency  and 
Renewable  Energy. 
ACTION:  Notice  of  determination. 

SUMMARY:  The  Energy  Policy  Act  of  1992 
(EPAct)  requires  the  Secretary  of  Energy 
to  make  a  determination,  within  one 
year  of  enactment,  on  whether  a 
window  energy  rating  and  labeling 
program  established  by  the  National 
Fenestration  Rating  Council  (NFRC) 
meets  the  objectives  of  the  legislation  If 
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nut.  (ne  Department  is  to  d«rvek>p  a 
mandatory  rating  pragrmm.  The 
Secretary  has  d«tennin«d.  pruvidff«i 
certain  conditions  are  accoptwl  and  nmt 
by  NFRC.  dial  NFRCs  voluntary 
national  window  rating  pmt;rani  us  it  is 
presently  being  developed  is  exp«!cted 
to  result  in  a  program  consistent  with 
the  objectives  of  the  Ftxieral 
CJovernment  as  establish»'d  in  the  Act. 
The  conditions  include,  but  are  not 
limited  to,  continued  good  progre-ss.  and 
completion  of  a  basic  window  energy 
rating  program  by  October  24. 1993.  In 
the  interim,  the  Department  of  fclnergy 
(DOE)  supports  NFRC's  efforts  to 
establish  a  uniform,  national  rating, 
certification  and  labeling  program 
through  incorporation  of  the  NFR(^ 
program  in  Federal,  state  and  local 
government  and  national  voluntary 
codes  and  staruiariis 
FOR  FURTHER  IHFOf«MATI0W  COWTACT: 
Samuel ).  Taylor.  Office  of  Building 
Technologies.  U.S.  Department  of 
Energy.  1000  Independence  Avenue. 
.SVV  .  Washington.  D.C.  20585.  Tel.  202- 
.SR6-9214. 

SUPPLEKICHTARY  INFORMATtOW:  StH;tion 
121  of  the  Energy  Policy  Act  of  1992 
(FPAct).  Pub.  L.  102-486.  requires  the 
Department  of  Energy  to  provide 
technical  and  financial  support  fur 
development  of  a  voluntary  energy 
performance  rating  and  laiieiing 
program  for  windows  and  window 
systems.  Furthermore.  EPAcI  directs 
that  such  voluntary  program  will  be 
developed  by  NFRC.  and  that  if  is  to  be 
developed  according  to  "conuiionly 
accepted  pr»x;edures"  [sodion 
121(a)(3)|;  and  states  that  "such  a  rating 
program  shall  include:  Sp»K.ific.ations 
for  testing  procedures  and  labels  that 
will  enable  window  buyers  to  make 
more  informed  purchasing  derisions 
about  the  energy  efficiency  of  windows 
and  window  systems:  and  inforuiation 
.  .  .    that  will  allow  window  buyers  to 
as.sess  the  energy  consuniption  and 
potential  cost  savings  of  alternative 
window  products"  (section  121(a)(2)|. 
This  program  is  currently  being 
developed  by  NFRC.  a  voluntary 
coalition  comprise<l  of  r»>pres(Mitativt^ 
of  the  building  indu.stry.  product 
manufacturers,  utilities,  government, 
and  consumer  groups  The  NF"RC, 
funned  in  1989.  has  the  exclusive 
purpose  of  providing  a  voluntary, 
nationally-recognized  method  for  rating 
the  energy  performance  of  ffnestration 
products,  in  a  fair,  accurate  and  credible 
manner,  and  certifying  and  labeling 
these  products  for  consumer 
comparison  and  information  purposes. 

EPAct  also  requires  that  the 
Department  monitor  and  evaluate  the 


efforts  of  the  NFRC  and  make  a 
determination,  within  one  year  of 
enactment,  as  to  whether  the  NFRC 
program  is  consistent  with  the 
objectives  of  the  legislation.  If  the 
program  does  not  meet  the  obje«iivi!s. 
then  the  Department  is  required  to 
proceed  to  develop  a  mandatory 
window  energy  performance  rating  an«l 
laboliug  process.  The  EPAct  Conference 
Report.  H.  Report  No  102-1018. 102nd 
Congress.  2nd  Session,  p.  384  (1992), 
states  that  "commonly  accepted 
procedun*s"  are  those  procedui-es  that 
are  rect»gnized  by  the  Federal  Trade 
Commission  or  are  consistent  vi'ith 
Commission  poUcy.  The  Commission 
recognizes  "commonly  accepted 
pnK:ediires"  as  those  whicii  might  b«* 
dcscrib»;d  as  being  pro-competitive, 
having  a  sound  technical  basis  and 
discouraging  unfair  or  deceptive  acts  or 
practices.  Also,  the  report  aiMresses  the 
program's  implementation  and 
aihninistration,  and  says  they  should  be 
in  accordance  with  "commonly 
accepted  procedures".  Id.  Furthermore, 
the  Conference  Report  states:  "If  is  the 
intent  of  the  ConFerers  that  the 
Secretary  shall  seek  to  harmonizr  these 
standards  internationally,  partirnilarly 
with  standards  established  or  under 
development  in  Canada  or  Mexico, 
nations  with  which  the  United  .States 
conducts  substantial  trade.  Such 
harmonization  will  simplify 
enforcement,  reduce  impediments  to 
trade,  and  will  reduce  hurHons  on 
manufacturers."  Id. 

DOE  Evaluation  and  Reqoiretnenls 

Information  upon  which  DOE  relied 
to  make  its  determination,  as  well  as 
information  further  describing  EPAct 
and  DOE  objectives  and  requirements,  is 
hstcd  in  this  Notice  within  the 
paragraph  labeled  'D(x:unientatiuii".  To 
carry  out  its  evaluation,  DOE  requested 
from  NFRC  certain  information  in  a 
letter  from  the  Deputy  Assistant 
Sotrretary  for  Building  Tcchn()li»gies  to 
the  Chainnan  of  NFRC  of  March  25, 
1993  (see  Documentation,  item  fi?.  "This 
information  would  include  a 
description  of  the  current  and  planned 
program  and  its  procedures,  scope  and 
dermitions  and  such  other  information 
that  may  be  needed  for  DOE  to  make  its 
evaluation.  The  planned  program  would 
be  described  in  a  multi-year  program 
plan.  This  plan  would  describe  how 
NFRC  would  meet  the  requirements  of 
EPAfl  and  should  describe  the  mission, 
goals  and  objectives  of  NFRC.  and 
identify  the  resource  and  program 
requirements,  research  requirements, 
and  intennediate  milestones  for 
completing  a  window  energy  rating  and 
labeling  program."  Also  DOE  elaborated 


«)a  tlte  i!if«)rm<ition  requireu»cnts  and 
explained  DOE  and  EPAct  objectives  in 
the  documentation  associated  i^ith  its 
fiscal  year  1993  financial  assistance 
award  to  NFRC  [see  Documentation, 
item  7}  P^RC  provided  DOE  with  its 
mufti-year  plan  and  other  information 
useful  to  the  evaluation  b\*  DOE, 
including  all  NFRC  procedures  ant\  a 
copy  of  dcx:umentation  providf»d  to  the 
California  Energy  Commission  which 
mandated  the  use  of  the  NFRC  pnjpnjm 
(see  Documentation,  items  1  to  5). 

In  c:arrying  out  the  evaluation  of  the 
NFRC's  voluntary  program  and  resulting 
determination  of  conformity  with  the 
objectives  of  EPAct.  the  Departmoni  has 
considered  two  major  criteria:  The 
structure  of  the  NFRC  program 
including  requirements  for  sucJi 
program  elements  as  technically 
credible  rating  procedures  addressing 
the  thermal,  optical  and  energy 
performance  of  windows  and  w  indow 
systems,  pnxxdures  tu  assure  the  fair, 
accurate  and  credible  implementation 
and  administration  of  the  energy  rating 
program,  certification,  accreditation, 
labeling,  and  consumer  echication:  and 
the  extejit  of  adoption  of  the  NFRC 
program  by  manufacturers  and 
recognition  by  states  and  voluntary  nHJUi 
bodies. 

NFRC  Program  Structure 

The  Dt^partment  believes  NFRC  h,i> 
made  good  progress  in  the  development 
of  the  program  structure  for  window 
energ)'  rating,  labeling,  and  certifirafi«m 
This  progress  addresses:  a  credible 
technical  basis,  internationally 
recognized,  for  rating  window  energy 
performance:  and  an  administrative 
framework  for  rating,  labeling,  an*! 
certification.  Progress  is  being  made  in 
the  development  of  an  education 
program  aimed  at  all  major  end  us/jrs 
which  affect  the  speci  Bcation  or 
purchase  of  windows.  This  progress  is 
described  below,  and  documentation 
describing  the  progress  in  greater  detail 
is  referenced  in  the  "Doctimentation" 
paragraph  of  this  Notice.  Among  thi.s 
docunKsntatiun.  the  NFRC  Multi-Ye.i: 
Plan  is  important  as  a  statement  by 
NFKC  regarding  current  progress  aini  a 
commitment  to  certain  future  progress 
in  meeting  EPAct.  DOE  and  membership 
requirements  DOE  accepts  the 
requirements,  particularly  the  rescarth 
requirements,  identified  in  the  N!'RC 
plan  as  important  to  meeting  EPAct  aud 
DOE  requirements  for  the  rating 
program  ami  n.itional  energj'  savings. 
DOE  expects  NFRC  to  continue  to  make 
good  progress  on  meeting  these 
requirements  and  certain  other 
requirements  identified  in  this  notice  or 
clarified  in  subsequent  communications 


with  NFRC.  DOE  expects  NFRC 
leadership  to  closely  follow  progress  on 
meeting  these  requirements. 

The  NFRC  has,  and  continues,  to 
develop  a  highly  credible  scientific  and 
technical  basis  for  the  rating  of  vv'indow 
energy  performance.  Historically,  the 
NFRC  program  grew  out  of  a  strong 
collaboration  among  the  U.S.  and 
Canadian  Governments,  and  among 
national  laboratory,  university  and 
industry  researchers  addressing  v\-indow 
energy  performance  in  technical  society 
forums,  primarily  the  American  Society 
of  Heating,  Refrigerating  and  Air-    ^ 
Conditioning  Engineers  (ASHRAE)  and 
the  American  Society  for  Testing  and 
Materials  (ASTM).  lii  1989.  when  NFRC 
was  formed,  the  NFRC  Technical 
Committee  became  the  primary  forum 
for  this  research.  Under  the  Technical 
Committee,  subcommittees  were  formed 
to  develop  and  validate  the  technical 
basis  for  the  different  thermal  and 
optical  properties,  annual  energy 
performance  and  durability  which 
comprise  a  complete  characterization  of 
window  energy  performance.  This 
research,  under  development  for  over  a 
decade,  provided  for  a  thermal 
performance  (U- Value)  rating  procedure 
which  was  validated  by  U.S.  and 
Canadian  laboratories.  Recently,  the 
technical  subcommittees  have 
completed  research  for  the  initial 
emissivity  and  solar  heat  gain 
coefficient  procedures.  Different  parts  of 
these  procedures  are  also  being  adopted 
by  such  organizations  as  ASTM, 
ASHRAE  and  the  International 
Standards  Organization  (ISO),  and  are 
being  reviewed  for  adoption  in  several 
foreign  countries.  Though  the  technical 
accomplishments  are  impressive,  more 
research  is  needed,  as  discussed  below, 
to  meet  DOE  and  EPAct  objectives. 

The  NFRC  has  developed,  as  part  of 
its  Multi-year  Plan,  a  five-year  research 
plan  for  completing  the  establishment  of 
the  scientific  and  technical  framework 
for  a  comprehensive  energy 
performance  rating,  certification  and 
labeling  system.  The  research  plan 
initially  focuses  resources  on 
completing  a  basic  energy  rating  system 
which  would  meet  the  minimum 
requirements  for  satisf\'ing  the 
objectives  of  DOE  and  EPAct.  DOE  finds 
these  requirements  include,  but  are  not 
limited  to:  The  establishment  of  a 
validated,  internationally  accepted, 
sound  scientific  and  technical  basis  for 
window  energy  performance  to  enable 
the  development  of  energy  rating 
procedures  for  residential  applications, 
and  at  least  limited  guidance  for 
architects  and  engineers  for  commercial 
applications;  the  development  of  such 
energy  rating  procedures  and  technical 


guidance,  as  well  as  procedures  for  the 
major  thermal  and  optical  properties: 
and  significant  progress  on  long  term 
energy  performance  procedures.  The 
research  plan  indicates  that  less  than 
two  years  of  research  should  enable 
completion  of  the  basic  energy  rating 
system.  The  overall  comprehensive  5-  ' 
year  program  outlined  within  the  plan 
would  provide,  in  the  opinion  of  DOE, 
for  a  marketplace  and  industry  which  is 
responsive  to  the  development, 
specification  and  selection  of  energy 
efficient  windows  and  window  systems, 
and  other  fenestration  products  for  both 
residential  and  commercial  building 
applications.  This  plan,  when 
implemented,  should  produce 
significant  energy  savings.  The 
comprehensive  program  is  expected  to 
accelerate  development  and  deployment 
of  advanced  energy  efficient  window 
technologies  beyond  that  which  could 
be  realized  imder  the  basic  energy  rating 
program.  It  would  provide  the 
technology  to  broaden  the  application  of 
the  rating  program  in  commercial 
building  applications  and  upgrade  the 
procedures  for  residential  applications 
(e.g.,  more  fenestration  types,  both 
conventional  and  advanced,  more 
building  types,  and  advanced  computer 
tools  to  enable  more  users  to  specify  and 
select  energy  efficient  products).  It 
would  also  complete  the  procedures  for 
long  term  energy  performance 
(durability),  including  guidance  for 
determining  life  cycle  costs  of  window 
applications.  NFRC's  research  plan 
further  outlines  the  additional  research 
and  development  activities  that  are 
necessary  to  fully  accomplish  all  of  the 
objectives  of  EPAct  and  DOE's  energy 
saving  goals. 

NFRC  has  also  established  an 
operational  and  administrative 
framework  for  implementing  a 
nationally-accepted  window  rating  and 
labeling  program  which,  in  DOE's 
opinion,  substantially  meets  tlie  intent 
of  EPAct.  Within  this'  framework.  NFRC 
addresses  the  development  of  rating 
procedures,  technical  interpretations, 
programs  for  laboratory  accreditation 
and  product  certification,  and 
guidelines  for  such  programs.  NFRC  has 
already  implemented  a  rating  program 
for  several  components  of  fenestration 
energy  performance  including  those  for 
U-Value,  solar  heat  gain  and  emissivity, 
and  is  pursuing  the  development  of 
rating  procedures  for  other  thermal  and 
optical  properties  and  total  energy 
performance  properties.  The 
development  of  the  remaining 
procedures  involves  work  by  the 
technical  committee  members  and  the 
significant  research,  by  DOE  and  others. 


focused  on  the  associated  technical 
issues.  The  adoption  of  the  U-Value 
procedure  is  the  culmination  of  over  a 
decade  of  Federally-sponsored  and 
private-industry-supported  research. 
This  activity  also  includes  the 
development  and  updating  of 
procedures  and  program  guidelines  to 
assure  the  fair  and  credible 
implementation  and  administration  of 
the  rating  program  and  to  assure 
industry  and  consumer  trust  in  the 
program.  However,  as  program 
implementation  proceeds,  deficiencies 
requiring  revised  or  new  guidance  will 
become  apparent.  For  example,  there 
will  need  to  be  guidance  for  fair, 
consistent  and  uniform  impleni^ntation 
among  the  independent  agents  (lA) 
carrying  out  the  NFRC  certification  and 
inspection  programs  in  such  areas  as 
ratings  challenges,  appeals  and 
reporting  pr(x:edures.  (At  this  time,  the 
lA's  include:  American  Architectural  * 
Manufacturers  Association  (AAMA); 
California  Association  of  Window 
Manufacturers  (CAWM);  National  Wood 
Window  and  Door  Association 
(NWWDA;  and  Southwest  Research 
Institute  (SwRI).]  Continued  progress  is 
expected  in  developing  and  updating 
procedures  which  are  pro-competitive 
and  open  to  innovation,  have  a  sound 
technical  basis,  and  discourage  unfair  or 
deceptive  acts  or  practices.  Also,  NFRC. 
in  updating  its  prcx:eduTes,  should 
consider  the  conformity  of  the  different 
elements  of  its  program  procedures  and 
their  implementation  (e.g.,  accreditation 
and  quality  control)  to  the  appUcable 
standards  set  forth  by  the  International 
Standards  Organization  (ISO). 

Work  underway  by  NFRC  technical 
committees  is  being  closely  coordinated 
with  related  work  in  other  countries 
through  such  organizations  as  the 
International  Standards  Organization 
(ISO),  the  International  Energy  Agency, 
and  through  bilateral  agreements 
between  the  U.S.  and  other  countries. 
This  effort  by  NFRC  has  sought  to 
establish  a  common  scientific  and 
technical  basis  for  window  performance 
rating  which,  in  the  opinion  of  the 
Department,  is  an  effective  approach  in 
complying  with  EPAct  requirements  for 
international  harmonization  of 
standards.  This  approach  presumes  the 
technical  excellence  of  the  common 
basis  for  rating,  and  a  willingness  by  all 
parties  to  move  towards  adoption  of 
cost-effective  rating  procedures  which 
have  been  demonstrated  to  be 
technically  superior.  Good  progress  in 
this  area  is  expected  to  continue. 

NFRC  has  also  initiated  a  program 
which  would  provide  information  to 
consumers  that  will  support  informed 
purchase  decisions.  At  this  time,  a  DOE- 
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sponsored  building  simulation 
computer  prof^m  IDOL'  2)  has  be«'.n 
used  to  develop  a  sunplified  window 
ener^  rating  computer  tool  and 
sensitivity  anatjrses  for  development  of 
simple  energy  rating  indioM.  The 
simulation  tool  has  been  used  to 
develop  draft  guidance  for  residential 
window  users  and  the  ability  to  deveU^p 
a  number  of  ioterim  consumer 
information  products.  However,  the 
pro<;pdures  for  providing  a  total  energy 
rating  as  well  as  complete  enerv;y 
performance  information  upon  which 
consumers  could  base  window  purchase 
decisions  are  not  yet  completed.  The 
research  needed  to  develop  and  validate 
such  energy  rating  procedures  should, 
in  the  opinion  of  the  Department,  be 
completed  within  the  two  years  (from 
October  1993),  as  part  of  the  basic 
enerj^y  rating  program.  The  NFRC 
information  program  would  develop, 
maintain  and  distribute  the  information 
products  which  meet  the  DUE  and 
EPAct  requirements  to  "enable  window 
buyers  to  make  mote  infonned 
pun;hasing  decisions  about  the  energy 
efficiency  of  windows  and  winilow 
systems;  and  information  *   ■    *  that 
will  allow  window  buyers  to  assess  the 
energy  consumption  and  potential  cost 
savings  of  alternative  window  products" 
[section  121(a)(2)|.  "The  D<:)fc;  defines 
'window  buyers'  broadly  as  major  end 
users  which  can  significantly  affect  the 
specification  or  purchase  decision. 
These  end  users  include,  but  are  n«i« 
limited  to:  consumers,  builders. 
an:hitects.  utilities,  building  standard 
organizations,  among  others  "  (see 
DfKumentation.  Item  7| 

NFRC  Program  Adoption 

The  Department  considers  th.it  the 
extent  of  adoption  by  states  and  code 
h(xlies.  and  the  level  of  participation  by 
pr(xiuct  manufacturers.,  and  testing  and 
simulation  laboratories  show  good 
progress  toward  nationwide  arxeptance 
of  the  NFRC  program  as  a  viable  system 
for  nstabUshing  the  uniform  entirgv 
performance  rating  and  labelin^  of 
windows  and  window  systems. 
Towards  wider  adoption  of  this 
program.  NFRC  has  developed  and  is 
implementing  an  Edm  atiun  and 
A\varenes.s  plan.  NFRr.  nxmibers  are 
also  actively  partic  iputiiig  in  te«  hiiiiat 
.society  (e.g..  ASHRAE)  standards 
committees  and  with  regional  cixie 
organizations  to  foster  referencing  ul 
NFRC  standards.  NFRC  memb«'rs  an^ 
also  working  with  I.St)  technir.-il 
committees  and  foreign  standartl 
organizations  to  foster  r«(»gnition  of 
NI'RC  rating  pro(.:edures  or  rating 
priNsdures  with  a  nmimoii  leihrnta) 
basts. 


Several  states  have  JKiopted  or 
referenced  NFRC  rating  procedures,  or 
are  considering  doing  so.  At  feast  six 
states  have  already  adopted  the  NFRCs 
procedure  for  rating  the  thermal 
performance  of  fenestration  products 
(NFRC  1(»-91»«).  These  states  include: 
California.  Oregon.  Washington.  Alaska. 
Idaho,  and  Mirmesota.  Several  other 
states  are  considering  adoption  of  NFTWI^ 
100-91'*'  as  a  pari  of  their 
comprehensive  building  energy  codes. 

The  NFRCs  C:ertified  Product 
Directory  ciirrently  lists  the  NFRC  rated 
thermal  performance  in  terms  of  U- 
Value.  the  rate  of  heat  loss  due  tp  a 
temperature  difference  acniss  the 
product,  for  over  5.tX)0  wii  dow.  door, 
and  skylight  products  produced  by  more 
than  one  hundred  manufactun^rs. 

Widespread  participation  exists  in  the 
NFRC  energy  perforniance  rating, 
certification  and  labeling  program.  This 
(urogram,  to  ensure  accuracy  and 
credibility,  includes  a  system  of  riiecks 
and  balances  embodied  in  its  three  key 
subprograms:  laboratra^  accreditation, 
product  certification,  and  the 
certification  agency  pro-am.  [see 
Do<:umentatiun.  items  1  to  5  for  a 
description  of  this  program  and  its 
elementsl.  To  date,  the  NFRC  has 
certified  the  participation  of  twelve 
accredited  simulation  laboratories, 
seven  testing  Laburatunes,  and  four 
independent  certification  and 
inspection  agencies  to  support  the  m^ds 
of  fenestration  manufacturers  Un 
product  testing,  certification,  and 
lalieling. 

Secretary's  Determination 

Based  on  the  Department's  evaluation 
of  the  NFRCs  program  struciure  and 
current  rate  of  adoption  by  states  and 
the  industry,  the  Secretary  believes  that 
critical  elements  of  a  basic  energy 
performance  rating,  certification  and 
labeling  program  are  already  operational 
or  undor  development  and  that  the 
program  can  expand  and  mature  to  a 
level  consistent  with  the  obfectives  of 
EPAct  within  two  years.  These  iTitic-al 
program  elements  now  operational 
include  the  administrative  franw^work 
for  the  rating,  labeling  and  certification 
program  and  rating  procedures  for 
cj'rtain  thernval  and  optical  properties  of 
windows,  such  as  U- Value  aixl  sol.ir 
ht-at  gain.  Other  cTitic^l  elements,  such 
as  annual  energy  procedures  or 
consumer  information  on  energy 
performan«»  of  windows  have  made 
good  progress  and  are  expacted  to  l)e 
completed  within  two  years.  The 
.Se<:retar>'  has  therefore  made  a 
provisional  determination  reganiing  the 
ac  cepCability  of  the  NFRC  rating 
program  basr<l  on  «"»irrenl  pn>grejK  by 


NFRC  and  subject  to  certain  conditions 
being  me*  and  a  commitment  by  NFR<7 
to  meet  those  conditions.  The 
conditions  include,  but  are  not  limited 
to.  continued  good  progress  towards, 
and  completion  of  a  basic  window 
energy  rating  program  which  meets  the 
objectives  of  the  Federal  Government  as 
established  under  the  EPAct  and  other 
relevant  legislative  or  executive 
authority,  by  October  24, 1995.  The 
Department  shall  continue  to  monitor, 
evaluate  and  provide  periodic 
assessments  of  the  NFRCs  progress  in 
developing,  according  to  commonly 
accepted  procedures,  the  basic  enejgy 
rating,  certification  and  labeling 
program  and  its  procedures  and 
program  guidelines,  and  will  be  lutiking 
for  continuation  of  substantial  progress 
toward  completion  of  the  basic  program 
structure.  The  Department  shall  also 
monitor  the  extent  of  adoption  of  the 
NFRC  program  by  state  regulatory 
bodies,  and  market  acceptance  of  the 
program  as  established  by  the 
percentage  of  total  product  sales 
carrying  NFRC  labels.  The  Departments 
continued  evaluation  of  progress  will 
require  certain  information  from  NFRC 
such  as  (periodic  updates  of  the  multi- 
year  plan,  and  intermediate  measures  ul 
progress  on  the  level  of  adoption  of  the 
rating  program  and  on  development  of 
critical  elements  of  the  program  such  as 
rating  procedures  and  consumer 
information.  The  Department  will 
provide  the  NFRC  with  certain 
information  needed  for  the  completion 
of  the  basic  energy  rating  and  labeling 
program  such  as  its  periodic 
assessments,  evaluations,  identification 
of  iufonnation  requirements,  and 
clarifications  on  EPAct  and  Federal 
objeilives  and  requirements.  To 
facihtate  this  exchange  of  informaliun 
and  the  Department's  evaluation  of 
progress,  as  well  as  the  achievement  oi 
the  goals  and  full  energy  savings 
potential  described  in  NFRCs 
comprehen.sive  multi-year  plan, 
provisions  for  close  collaboration 
between  the  NFRC  and  the  Department 
should  be  maintained.  Based  on  these 
conditions,  the  Secretary  finds  the 
NFRC  program  would  be  acceptable. 
Further,  in  the  interim.  DOE  supports 
NFRCs  efforts  to  establish  a  uniform, 
national  rating,  certification  and 
labt;lii]g  program  through  incorporation 
of  the  NFRC  program  in  Federal,  state 
and  local  government  and  national 
voluntary  codes  and  standards. 

The  .Secretary  also  finds  that  the 
Department  shall  continue  to  seek  to 
provide  the  te<±nica)  and  financial 
assistance  net.essary  to  establish  a  basi« 
nnt«Tgv  perfonnanre  rating.  certifW-ntion 


and  labeling  system  for  windows  and 
window  systems  that  would  meet  the 
requirements  of  either  a  mandatory  or 
voluntary  program.  The  Department 
shall  also  take  the  necessary  steps  to 
ensure  that  a  mandatory  program  would 
be  in  place  within  the  statutory  time 
limits  defined  by  EPAct,  if  such  a 
program  is  needed.  The  Department 
shall  request  financial  and  technical 
support  for  the  full  five-year 
comprehensive  program  as  defined  in 
the  NFRC  program  plan. 

Further,  the  Secretary  finds  that  the 
Department  shall  use  the  existing  NFRC 
performance  procedures,  as  well  as  new 
procedures  for  addressing  additional 
thermal  and  optical  properties  and  the 
energy  impacts  of  windows  and  window 
systems,  as  they  become  established,  in 
DOE  programs  which  affect  the 
specification  and  selection  of 
fenestration  products  in  Federal 
buildings.  The  Department  shall  also 
proceed  to  take  the  necessary  steps  to 
both  require  and  encourage  the  use  of 
NFRC  performance  rating  procedures  by 
other  Federal  agencies,  and  to  encourage 
their  use  by  state  and  local  governments 
and  by  code  bodies. 

Documentation 

Copies  of  information  are  listed  below 
upon  which  the  Department  has  relied 
in  making  this  provisional 
determination.  Information  is  also  listed 
which  further  addresses  DOE's 
objectives  and  requirements. 

1. Technical.  Operational  and 
Administrative  Foimdations  for 
Fenestration  Rating,  Certification  and 
Ubeling:  The  NFRC  Multi-Year  Plan 
(and  revisions  to  the  plan),  Sept.  1993 
The  plan  outlines  NFRCs 
accomplishments  and  planned  growth 
for  the  f:  ve  years  commencing  with  the 
submission  of  the  plan  in  September 
1993.  The  plan  is  organized  into  three 
sections:  The  technical  or  research  work 
plan;  the  operational  program  activities, 
including  certification,  labeling, 
education  and  communications:  and 
NFRCs  administrative  management 
processes.  Attachments  include  NFRCs 
Bylaws  and  operating  procedures.  This 
plan  provides:  A  description  of  the 
rating  program  and  its  elements,  the 
current  status  of  the  NFRC  program,  a 
description  the  mission,  goals  and 
objectives  of  NFRC  and  how  NFRC 
would  meet  the  requirements  of  EPAct 
as  well  as  its  goals  and  objectives,  and 
identifies  the  resource  and  program 
requirements  (including  research 
requirements)  for  completing  a  window 
energy  rating  and  labeling  program,  and 
the  schedule  for  completion  of  all  major 


elements  of  the  program  with 
intermediate  milestones. 

2.  NFRC  Technical  (Rating) 
Procedures — for  determining  the 
thermal ,  optical  and  amiual  energy 
performance  of  fenestration  products: 

(a)  (NFRC  100-91SM)  Procedures  for 
Determining  Fenestration  Product 
Thermal  Properties  (currently  limited  to 
U-values); 

(b)  (NFRC  200-93SM)  Procedures  for 
Determining  Fenestration  Solar  Heat 
Gain  Coefficients  at  Normal  Incidence; 

(c)  (NFRC  301-92SM)  Procedures  for 
Measuring  Surface  Emittance. 

(d)  Other  procedures  are  under 
development. 

3.  NFRC  Program  Documents — outline 
and  provide  the  operational  details  of 
NFRCs  on-going  programs.  To  date, 
NFRC  has  published  the  following 
documents: 

(a)  NFRCPCP  1-92:  Product 
Certification  Program— to  certify  and 
label  fenestration  products  using  NFRC 
rating  procedures.  Under  this  program 
which  sets  forth  the  NFRC  requirements 
for  thermal  efiiciency  certification  and 
labeling  of  fenestration  products, 
manufacturers  may  obtain  NFRC 
thermal  performance  ratings  for  their 
fenestration  products  from  NFRC- 
accredited  testing  and  simulation 
laboratories,  in  accordance  with  NFRC 
100-91:  Procedure  for  Determining 
Fenestration  Products  Thermal 
Properties  (currently  limited  to  U- 
values).  A  fenestration  manufacturer 
may  also  obtain  authorization  to  certify 
the  performance  ratings  and  receive 
permission  to  label  products  from 
NFRC-licensed  independent 
certification  and  inspection  agencies. 
This  program,  as  new  technical  rating 
procedures  become  approved,  will 
provide  for  ratings  of  other  thermal  and 
optical  properties  and  energy 
performance. 

(b)  NFRC  LAP  1-92:  Uboratory 
Accreditation  Program — to  accredit 
laboratories  in  the  use  of  NFRC  rating 
procedures,  which  encompass  computer 
simulation  programs  and  physical  test 
procedures.  Under  this  program,  NFRC 
licenses  independent  testing  and 
simulation  laboratories  to  perform 
physical  tests  and  computer  simulations 
and  to  issue  thermal  performance 
ratings  for  each  product  line  submitted 
for  rating  and  certification.  NFRC 
guarantees  the  integrity  and  uniformity 
of  NFRC  rating,  certification  and 
labeling  by  ensuring  that  testing  and 
simulation  laboratories  adhere  to  strict 
NFRC  requirements. 

(c)  NFRC  CAP  1-92:  Certification 
Agency  Program — to  license 
independent  certification  and 
inspection  agencies  (lA's).  conducting 


verification  and  assessments  of  rated 
products.  Under  this  program,  also 
referred  to  as  the  "lA  Program",  NFRC 
licenses  independent  certification  and 
inspection  agencies  to  determine  that  all 
NFRC  requirements  for  NFRC 
certification  of  fenestration  energy 
performance  ratings  have  been  met  by  a 
manufacturer,  and  to  grant  permission 
to  label  products  to  indicate  NFRC 
certification.  Through  the  Certification 
Program  and  LA  Program  and  their 
companion  NFRC  laboratory 
accreditation  program  set  forth  in  the 
associated  program  documents,  NFRC 
intends  to  protect  the  integrity  and 
uniformity  of  NFRC  rating,  certification 
and  labeling  by  ensuring  manufacturers, 
testing  and  simulation  laboratories,  and 
lA's  adhere  to  strict  NFRC  requirements. 

4.  NFRC  Certified  Products 
Directory— NFRC  publishes  at  least 
armually  a  directory  of  products 
certified  and  decertified  within  the 
program.  The  first  edition  of  the 
EHrectory  was  published  November  9, 
1993  and  included  descriptive 
information  and  thermal  performance 
ratings  for  over  2100  products.  The 
Second  edition  of  the  Directory  was 
published  January  7.  1994  and"  included 
listings  for  over  3800  fenestration 
products.  To  date,  over  5000  products 
have  been  certified. 

5.  Documentation  submitted  by  NFRC 
recently  to  the  California  Energy 
Commission  [CEC)  supporting  CEC 
designation  of  NFRC  as  the  supervisory 
entity  for  the  CaHfomia  mandaforv 
rating  program. 

(a)  Letter  from  the  Chairman  of  NFRC 
to  the  CEC  (Docket  No.  92-WIN-l). 
March  24, 1994— The  letter  provides 
detailed  answers  to  questions  raised  by 
the  Commission  regarding  the  NFRC 
program.  These  answers  provide 
extensive  information  documenting  the 
good  progress  of  the  NFRC  program 
which  is  directly  apphcable  to  the 
Departments  determination. 

(b)  Final  Report  to  the  CEC,  under 
CEC  contract  No.  400-90-023,  March 
29,  1994.  In  1991,  NFRC  entered  into  a 
contract  with  the  California  Energy 
Commission.  The  contract  directed 
NFRC  to  develop  and  implement  an 
energy  performance  rating,  certification, 
and  labeling  program  for  fenestration 
products  sold  in  the  State  of  California. 
The  report  documents  the  work 
completed  under  the  project. 

6.  Letter — from  Deputy  Assistant 
Secretary  for  Building  Technologies, 
Energy  Efficiency  and  Renewable 
Energy,  DOE  to  Chairman,  NFRC,  Marco 
25,  1993.  Letter  formerly  initiated 
relationship  between  DOE  and  NFRC 
under  EPAct  and  identified  EPAct 
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requirements  and  DOE  information 
requirements. 

7.  Financial  Assistance  Award 
documentation.  DOE  grant  no.  DE- 
FG03-91SF19011.  1993.  The  FY  1993 
avv2ird  included  a  description  of  the 
objectives  of  DOE  regarding  both  the 
overall  rating  program  and  the 
objectives  for  key  elements  of  the 
program.  Program  elements  addressed 
included:  education  and  information; 
research  and  validation:  planning  and 
analysis,  including  muhi-year  plan 
upd.Ttes;  and  liaison  with  domestic  and 
international  organizations. 
Documentation  associated  with 
subsequent  awards  restated  and 
clarified  EKDE's  objectives. 

These  documents  and  other  pertinent 
information  are  available  at  the 
following  locations; 
National  Fenestration  Rating  Council. 

1300  Spring  Street,  Suite  120,  Silver 

Spring.  Maryland  20910,  (301)  589- 

6372 
U.S.  Department  of  Energy.  Freedom  of 

Information  Reading  Room,  Room  lE- 

190,  1000  Independence  Avenue 
SVV  .,  Washington,  DC  20585,  (202) 

586-5755. 

Issued  in  Washington.  DC  on  September 
15.  1994. 

Christine  A.  Ervin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy 

|FR  Doc  94-23639  Filed  9-22-94.  8:45  am) 
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Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Notice  of  Open  Meeting 

Tiirsuant  to  the  provision  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name:  Basic  Energy  Sciences  Advisory 
Committee  (BESAC) 

Date  and  Time:  Oc:tober  20.  1994— 900 
am  -5  00  p.m.;  Octotier  21.  1994 — 900  am  - 
5  00  pm. 

Place:  U.S.  Department  of  Energy,  lames 
Foirestal  Building,  Room  lE-245.  1000 
Independence  Avenue.  SW..  Washington.  DC 
20585 

Contact;  Iran  L.  Thomas.  Department  of 
Energy.  Office  of  Basic  Energy  Sciences  (ER- 
IC). Office  of  Energy  Resean  h,  Washington. 
DC  20585.  Telephone:  301-903-3081 

Purpose  of  the  Committee:  To  provide 
advice  on  a  continuing  basis  to  the 
Department  of  Energy  (DOE)  on  the  many 
complex  scientific  and  technical  issues  that 
arise  in  the  planning,  management,  and 
implementation  of  the  research  prtigram  for 
the  Office  of  Basic  Energy  Sciences  (BES) 

Tenlative  Agenda 

Briefings  and  discussion  of: 


October  20.  1994 

•  Overview  of  Office  of  Energy  Research 
and  Discussion  of  Charge  Letter. 

•  Discussion  of  Modifications  in  the 
Design  of  the  Advanced  Neutron  Source. 

•  Discussion  of  Panel  on  Return  on 
Taxpayers"  Investment  in  BES  Program. 

•  Public  Comment  (10  Minute  Rule). 

October  21.  1994 

•  Presentation  on  R&D  and  Environmental 
Restoration  and  Waste  Management. 

•  Presentation  on  Administration's 
Initiatives  on  Sustainable  Future  Partnership 
for  New  Generation  Vehicles  and 
Environmental  Technologies. 

•  Identification  of  BESAC  Members  to 
Serve  on  Panel  to  Review  Accelerator 
Research. 

•  Public  Comment  (10  Minute  Rule) 

Public  Participation 

The  meeting  is  open  to  the  public.  Written 
statements  may  be  filed  with  the  Committee 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact:  Iran  L  Thomas  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  5  days  prior  to  the  meeting 
and  reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda.  The 
Chairperson  of  the  Committee  is  empowered 
to  conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts 

The  transcript  of  the  meeting  will  be 
available  for  public  review  and  copying  at 
the  Freedom  of  Information  Public  Reading 
Room,  lE-190.  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington. 
DC.  between  9:00  a.m.  and  4:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  at  Washington.  DC  on  September 
\<i,  1994 

Marcia  L.  Morris, 

Deputy  Advisory  Committee.  Management 
Officer 
[FR  Doc  94-23636  Filed  9-22-94;  8:45  am) 
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Purpose  of  Panel:  To  provide  advice  and 
guidance  on  a  continuing  basis  with  resf)ec» 
to  the  high  energy  physics  research  program. 

Tentative  Agenda 

Friday.  Noivmber  18.  1994  and  Saturday, 
November  19.  1994 

—Report  on  the  Department  of  Energy  High 

Energy  Physics  Programs 
— Report  on  National  Science  Foundation 

Elementary  Particle  Physics  Programs 
—Presentation  of  High  Energy  Physics 

Activities  at  the  Stanford  Linear 

Accelerator  Center 
—Presentation  of  High  Energy  Physics 

Activities  at  the  Lawrence  Berkeley 

Laboratory 
— Discussion  of  Superconducting  Super 

Collider  Project  Closeout 
— Reports  on  and  Discussions  of  Topics  of 

General  Interest  in  High  Energy  Physics 
— Public  Comment  (10  minute  rule) 

Public  Participation 

The  meeting  is  ojDen  to  the  public.  The 
Chairperson  of  the  Panel  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will, 
in  his  judgment,  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should  contact  the 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above.  Requests 
must  be  received  at  least  5  days  prior  to  the 
meeting  and  reasonable  provision  will  be 
made  to  include  the  presentation  on  the 
agenda 

Minutes 

Available  for  public  review  and  copying  at 
the  Public  Reading  Room.  Room  lE-190, 
Forrestal  Building,  1000  Independence 
Avenue.  SW..  Washington.  DC  between  9  am 
and  4  pm,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington.  DC  on  September 
19.  1994 

Marcia  L.  Morris, 

Acting  Advisory  Committee.  Managf^ment 
Officer 
[FR  Doc.  94-23637  Filed  9-22-94;  8:45  am) 
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High  Energy  Physics  Advisory  Panel; 
Notice  of  Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-»63,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 

Name;  High  Energy  Physics  Advisory  Panel 
(HEPAP) 

Date  and  Time:  November  18-19,  1994. 

Place;  Stanford  Linear  Accelerator  Center. 
2575  Sard  Will  Road.  Stanford,  CA  94305 

Contact;  Dr.  EnloeT  Ritter,  Executive 
Secretary,  High  Energy,  Physics  Advisory 
Panel,  US.  Department  of  Energ>'.  ER-221. 
CTN.  Washington.  DC  20585.  Telephone; 
(301)903-4829. 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG94-»-0011 

Alabama-Tennessee  Natural  Gas 
Company;  Filing 

September  19.  1994. 

Take  notice  that  on  August  22.  1994, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama)  filed  a  response  to 
the  Commission's  July  22.  1994.  order ' 
that  includes  standards  of  conduct 


und^r  Order  Nos.  497  et  seq.^  and  Order 
No.  566. 3 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North' Capitol  Street,  N.E.,  Washington, 
D.C.,  20426.  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Gspies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  94-23536  Filed  *-22-94:  8:45  am) 
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[Docket  No.  RP-94-39a-000] 

Algonr   m  Gas  Transmission 
Comp>^    y;  Notice  of  Proposed 
Changt  i  in  FERC  Gas  Tanff 

September  19.  1994. 

Take  notice  that  on  September  14. 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets,  with  a 
proposed  effective  date  of  October  1, 
1994: 

Original  Sheet  No.  98F 
Sixteenth  Revised  Sheet  No.  20A 


'68  FERC  161.115  (1994). 


^Order  No.  497.  53  FR  22139  (June  14.  1988),  III 
FERC  Stats.  &  Regs.  <  30.820  (1988):  Order  No.  497- 
A.  order  on  reheanng  54  FR  52781  (December  22. 
1989),  ID  FERC  Stats.  &  Reg».  30,868  (1989);  Order 
No.  497-B,  order  extending  sunset  date,  55  FR 
53291  (December  28.  1990),  HI  FERC  Stats.  &  Regs. 
1  30.908  (1 990);  Order  No.  497-C,  orrifr  extending 
sunset  do;e.  57  FR  9  (January  2,  1992),  IH  FERC 
Stats.  &  Kr*.s  1  30.934  (1991),  rehearing  denied,  57 
FR  5815  (l-ebruary  18,  1992),  58  FERC"  61.139 
(1992):  Tenneco  Gas  v.  FERC  (afRrmed  in  pan  and 
remanded  in  part),  969  F.  2d  1187  P.C.  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date,  HI  FERC  Stats.  &  Regs.  "•  30,958 
(December  4,  1992),  57  FR  58978  (Decemtjer  14. 
1992):  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (January  4.  1994), 
65  FERC  161,381  (December  23,  1993).  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  V9.  15336  (April  1.  1994).  66  FERC 
161,347  (March  24, 1994):  and  Order  No.  497-G. 
order  extending  tuntet  date.  59  FR  32884  (June  27, 
1994).  lU  FERC  Stats.  »  Regs. "«  30,996  (June  17, 
1994). 

'  Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions,  Order  No.  566,  59  FR  32885  (June  27, 
1994),  III  FERC  Slats.  &  Regs.  •«  30,997  (June  17, 
1994). 


Algonquin  states  that  the  purpose  of 
this  filing  is  to  flow  through  a  refund 
related  to  Texas  Eastern  Transmission 
Corporation's  stranded  Account  No.  858 
costs.  Algonquin  requests  that  the 
Commission  waive  Section  154.22  of  the 
Commission's  regulations  to  the  extent 
that  may  be  necessary  to  place  these 
tariff  sheets  into  effect  as  requested,  and 
requests  a  waiver  of  Section  37.1(f)  of  its 
tariff  to  flow  through  this  refund  in  one 
month. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  26, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  94-23532  Fi)ed  9-22-94;  8:45  am) 
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[Docket  No.  MG88-55-005] 

Panhandle  Eastern  Pipe  Line  Co.; 
Notice  of  Filing 

September  19, 1994. 

Take  notice  that  on  August  31, 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  filed  its  revised  standards 
of  conduct  under  Order  Nos.  497  et 


seq.'^  and  Order  No.  566.^  Panhandle 
states  that  it  is  revising  its  stanH^rHs  of 
conduct  to  incorporate  the  changes 
required  by  Order  No.  566  and  that  the 
revised  standards  shall  be  effective 
October  1, 1994. 

Any  j)erson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
jFR  Doc.  94-23534  Filed  9-22-94;  8:45  amj 

BILUNG  CODE  6717-01-M 

Pocket  No.  RP94-331-001] 

Questar  Pipeline  Co.;  Notice  of  Tariff 

Filing 

September  19,  1994. 

Take  noUce  that  pursuant  to  18  CFR 
154.63(a)(1).  and  in  compUance  with  the 
Commission's  August  31, 1994,  order  in 
Docket  No.  RP94-33 1-000,  Questar 
Pipeline  Company  on  September  15, 
1994,  tendered  for  filing  and  acceptance 
to  be  effective  September  1.  1994, 


'  Order  No.  497,  53  FT?  22139  (June  14,  1988).  ni 
FERC  Stats.  &  Regs.  1  30.820  (1988):  Order  No.  497- 
A,  order  on  rehearing.  54  FR  52781  (December  22, 
19801.  in  FERC  Stats.  &  Regs.  30,868  (1989);  Order 
.No.  497-B,  order  extending  sunset  date.  55  F?. 
53291  (December  28,  1990),  ID  FERC  Stats.  A  Regs. 
130.908  (1990);  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2,  1992).  ID  I^RC 
Slats.  &  Regs.  1 30.934  (1991).  rehearing  denied,  57 
FR  5815  (February  18,  1992),  58  FERC  161,139 
(1992);  Tenneco  Gas  v.  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F.  2d  1187  (D.C  Cir.  1992); 
Order  No.  497-D,  order  on  remand  and  extending 
sunset  date,  III  FERC  Stats.  &  Regs.  1  30.958 
(December  4,  1992),  57  FR  58978  (December  14, 
1992);  Order  No.  497-E,  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  ()snuar>'  4.  1994) 
65  FERC1 61.381  (December  23,  1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1,  1994).  66  FERC 
161^347  (March  24, 1994);  and  Order  No.  497-G. 
order  extending  sunset  dale.  59  FR  32884  Quiie  27, 
1994).  in  FERC  Stats.  &  Regs.  1  30,996  (lune  17. 
1994). 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiiiate 
Transactions,  Order  Na  566.  59  FR  32885  (June  27, 
1994).  in  FERC  St,its.  A  Regs.  1  30.997  ()une  17, 
1994). 
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Substitute  Third  Revised  Sheet  No.  5. 
Substitute  First  Revised  Sheet  Nos.  52. 
60.  73.  and  169  and  Original  Sheet  No. 
73A  to  First  Revised  Volume  No.  1  of  its 
FERC  Gas  Tariff. 

Questar  states  that  this  filing  was 
served  upon  its  jurisdictional  customers 
and  the  Wyoming  and  Utah  Public 
Service  Commissions. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations  (18  CFR  385.21 1). 
All  such  protests  should  be  filed  on  or 
before  September  26.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 

Linwood  A.  Watson.  Jr.. 
Acting  Secretary. 
(FR  Dck:  94-23531  Filed  9-22-94;  8:45  am] 

BILUNO  COOC  •717-01-M 


[DocKet  No.  MG91 -2-003] 

Southwest  Gas  Storage  Co.;  Filing 

September  19.  1994. 

Take  notice  that  onAugust  31.  1994. 
Southwest  Gas  Storage  Company 
(Southwest)  filed  its  revised  standards 
of  conduct  under  Order  Nos.  497  et 
seq.^  and  Order  No.  566.^  Southwest 
states  that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 
required  by  Order  No.  566  and  that  the 


'Order  No.  497.  53  FR  22139  dune  14.  1988).  Ill 
FERC  Stats,  k  Regs  1  30.820  (1988).  Order  No.  497- 
A.  order  on  ivheahng.  54  FR  52781  (December  22. 
1989).  m  FERC  Stats,  k  Regs  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  dale.  55  FR 
53291  (December  28.  1990).  UI  FERC  Stats,  k  Regs 
1  30.908  (1990).  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2.  1992).  in  FERC 
Stats  k  Rpgs  1  30,934  (1991).  rehearing  «leriied,  57 
FR5815(Februarv  18.  1992).  58  FERC  1  61.139 
(1992)  TennecoGas  v  FERC  (affirmed  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C.  Cir.  1992). 
Order  No,  497-D.  order  on  remand  ar\d  extending 
sunset  date.  UI  FERC  Stats  k  Regs.  1  ,10  958 
(December  4.  1992).  57  FR  58978  (December  14, 
j^, .    (I......  «gQ  497_E  orderon  reheanngand 

e\t  net  d'Jie.  59  FR  243  (January  4.  1994). 

65it.ivv.1u;   •-''>- >...-■.    wi  .  n  f  )rcler  No 

497-F.  order  'ing 

clanficnlinn.  j  . .  .,  .  ■  ■  •<•  i, ,,  ,  ,i  .    ,  .   ;i  6f>  KERC 
1  61.347  (March  24.  1994):  and  Order  No   4't7-C. 
order  e.xlending  sunset  date.  59  FR  32884  (Iun«  27. 
1994).  Ill  FERC  Stats,  k  Regs  1  30,996  (June  16. 
1994) 

'Standards  of  Conduct  and  Ri'fiorting 

Ri"- -.  for  Tranjporiatton  and  Affiliale 

Tr  Order  No  566,  59  FR  32S8S  (June  27 

lyii..     ,,,  i  ...;C  Stats  k  Rags  1  30.997  (June  17. 
1994) 


revised  standards  shall  be  effective 
October  1.  1994. 

Southwest  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
DC.  20426.  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4.  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary-. 

IFR  Doc.  94-23535  Filed  9-22-94:  8:45  ami 
BILLING  COOC  riT-OI-M 


[Docket  No.  MG-88-2e-005] 

Texas  Eastern  Transmission  Corp., 
Notice  of  Filing 

September  19,  1994 

Take  notice  that  on  September  1 . 
1994.  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  filed  its 
revised  standards  of  conduct  under 
Order  Nos.  497  et  seq.'  and  Order  No 
566.2  Texas  Eastern  states  that  it  is 
revising  its  standards  of  conduct  to 


■OrderNo.  497.  53  FR  22139  (June  14,  1988).  Ill 
FERC  Stats,  k  Regs  130.820  (1988):  Order  No,  497- 
A.  orderon  rehearing.  54  VM  52781  (Decemt>er  22. 
1989).  in  FERC  Stats.  It  Regs.  30.868  (1989);  Order 
No  497-B,  order  extending  sunset  date,  S5  FR 
53291  (December  28,  19901,  HI  FERC  Stats,  k  Regs 
130,908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2,  1992),  lU  FERC 
Stats,  k  Regs,  1  lo  034  (1991).  reliearing  denied.  57 
FR  5815  (Februur    '.8.  1992).  58  FERC  161.139 
(1992);  Tenneco  Gas  v,  FERC  (affirmed  in  part  and 
remanded  in  part),  969  F,  2d  1187  (DC.  Cir,  1992): 
Order  No,  497-D,  order  on  remand  and  extending 

SI  '   '•'  III  FERC  Stats  *  Rfigs.  130.958 

(I  4    19921.  57  FR  53978  (December  14. 

!•'  No,  497-E,  orderon  re/ieonng  and 

r>  nsrtdatr  59  FR  243  (January  4,  1994). 

I.  •    t^l  :n..,  »r.ih»r  23,  199J):  Order  No. 

4  .  .1.1;  and  granting 

c. ,..,,.;    .\p-il  1,  19041,  66  FERC 

161.347  (March  24,  1994).  and  Order  No  497-C. 
order  extending  sunset  dale.  39  FR  32884  (June  27, 
1994).  lU  FERC  Stats,  k  Regs.  130,996  (Jjne  17. 
1994). 

'Standard  of  Cor.duct  and  Reporting 
Requirements  for  Transportation  and  Afriliate 
Transactions.  Order  No,  566,  59  FR  32885  (June  27 
1994),  lU  FERC  S;jts  &  Regs  130,997  (J-jne  17 
1994) 


incorporate  the  changes  required  by 
Order  No.  566  and  that  the  revised 
standards  shall  be  effective  October  1. 
1994. 

Texas  Eastern  states  that  copies  of  this 
filing  have  been  mailed  to  all  parties  on 
the  official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1993)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  October  4,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  riling  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection 

Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
IFR  Doc.  94-23533  Filed  9-22-94:  8:45  am) 

BILLING  CODF  e717-01-M 

Southwestern  Power  Administration 

Rot>ert  Douglas  Wi'lis  Hydro  Power 
Rate;  Notice  of  Order  Approving  a 
Power  Rate  Increase  on  an  Interim 
Basis 

agency:  Department  of  Energy, 
Southwestern  Power  Administration. 
ACTION:  Notice  of  approving  a  power 
rate  increase — Robert  D.  Willis  Hydro 
Project. 

summary:  The  Deputy  Secretary  acting 
under  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  dated  November 
10, 1993, 58  FR  59717,  has  approved 
Rate  Order  No.  SWPA-30  which 
increases  the  power  rate  for  the  Robert 
Douglas  Willis  Hydro  Project.  This  is  an 
interim  approval  of  the  rate  effective 
October  1,  1994,  through  September  30, 
1998 

FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Grisaffe,  Assistant 
Administrator.  Office  of  Administration 
and  Rates,  Southwestern  Power 
Administration.  Department  of  Energy. 
P.O  Box  1619.  Tulsa,  Oklahoma  74101, 

SUPPLEMENTARY  INFORMATION:  Tho 
existing  rate  for  the  Robert  Douglas 
Willis  Hydro  Project  is  $284,580  per 
year.  The  rate  was  approved  on  a  final 
basis  by  the  Federal  Energy  Regulatory 


Commission  on  August  11.  1993,  for  a 
period  ending  September  30,  1997. 

On  June  15,  1994,  the  Southwestern 
Power  Administration  (Southwestern) 
published  notice  in  the  Federal 
Register,  59  FR  30793  of  its  proposed 
rate  increase  for  the  Robert  Douglas 
Willis  Hydro  Project  and  to  provide  a 
60-day  comment  period.  One  comment 
indicating  no  objection  to  the  proposed 
rate  increase  was  received  from  the  sole 
customer,  Sam  Rayburn  Municipal 
Power  Agency 

Following  review  of  Southwestern 's 
proposal  within  the  Department  of 
Energy.  I  approved.  Rate  Order  No. 
SWPA-30.  which  increases  the  existing 
Robert  Douglas  Willis  Rate  to  $294,312 
per  year  for  the  period  October  1,  1994. 
through  September  30,  1998. 

Issued  at  Washington,  DC.  the  14th  day  of 

September  1994 

William  H.  While. 

Deputy  Secretary 

In  the  matter  of:  SoutJiwestem  Power 
.Administration— Robert  D.  Willis.  Rate  Order 
No.  SWPA-30. 

Order  Confirming.  Approving  and 
Placing  Decreased  Power  Rate  in  Effect 
on  an  Interim  Basis 

.September  14,  1994. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organizpiion  Act,  Public  Law  95-91,  the 
functions  of  the  Secretary  of  the  Interior 
aid  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 
Act  of  1944,  16  U.S.C.  825s.  for  the 
Southwestern  Power  Administration 
(Southwestern)  were  transferred  to  and 
vested  in  the  Secretary  of  Energy.  By 
Delegation  Order  No.  0204-108. 
effective  December  14.  1983,  48  FR 
55664,  the  Secretary  of  Energy  delegated 
to  the  Deputy  Secretary  of  Energy  on  a 
non-exclusive  basis  the  authority  to 
confirm,  approve  and  place  into  effect 
on'an  interim  basis  power  and 
transmission  rates,  and  delegated  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  on  an  exclusive  basis  the 
authority  to  confirm,  approve  and  place 
in  effect  on  a  final  basis,  or  to 
disapprove  power  and  transmission 
rates.  Amendment  No.  1  to  Delegation 
Order  No.  0204-108,  effective  May  30. 
1986,  51  FR  19744,  revised  the 
delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  to  the  Under  Secretary  of  Energy 
rather  than  the  Deputy  Secretary  of 
Energy.  This  delegation  was  reassigned 
to  the  Deputy  Secretary  of  Energy  by 
Department  of  Energy  (DOE)  Notice 
1110.29,  dated  October  27,  1988,  and 
clarified  by  Secretary  of  Energy  Notice 
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SEN-10-89,  dated  August  3,  1989,  and 
subsequent  revisions.  By  Amendment 
No.  2  to  Delegation  Order  No,  0204-108, 
effective  August  23,  1991,  56  FR  41835, 
the  Secretary  of  the  Department  of 
Energy  revised  Delegation  Order  No. 
0204-108  to  delegate  to  the  Assistant 
Secretary,  Conservation  and  Rnn^wablp 
Energy,  the  authority  which  was 
previously  delegated  to  the  Deputy 
Secretary  in  that  Delegation  Order  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  effective  November  10. 
1993,  58  FR  59717,  the  Secretary  of 
Energy  revised  the  delegation  of 
authority  to  confirm,  approve  and  place 
into  effect  on  an  interim  basis  power 
and  transmission  rates  by  delegating 
that  authority  to  the  Deputy  Secretary  of 
Energy,  This  rate  order  is  issued  by  the 
Deputy  Secretary  pursuant  to  said 
Amendment  to  Delegation  Order  No. 
0204-108. 

Background 

Dam  B  (Town  Bluff  Dam),  located  on 
the  Neches  River  in  eastern  Texas 
downstream  from  the  Sam  Rayburn 
Dam,  was  originally  constructed  in  1951 
by  the  U.S.  Army  Corps  of  Engineers 
(Corps)  and  provides  streamflow 
regulation  of  releases  from  the  Sam 
Rayburn  Dam.  The  Low-er  Neches  Valley 
Authority  contributed  funds  toward 
construction  of  both  projects  and  makes 
established  annual  payments  for  the 
right  to  withdraw  up  to  2000  cubic  feet 
of  water  per  second  from  Town  Bluff 
Dam  for  its  own  use.  Power  was 
legislatively  authorized  at  the  project, 
but  installation  of  hydroelectric 
facilities  was  deferred  until  justified  by 
economic  conditions.  A  determination 
of  feasibility  was  made  in  a  1982  Corps 
study.  In  1983  the  Sam  Rayburn 
Municipal  Power  Agency  (SRMA) 
proposed  to  sponsor  and  finance  the 
development  of  hydropower  at  Town 
Bluff  Dam  in  return  for  the  output  of  the 
project  to  be  delivered  to  its  member 
municipalities  and  participating 
member  cooperatives  of  the  Sam 
Rayburn  Dam  Electric  Cooperative. 
Since  the  hydroelectric  facilities  at  the 
Town  Bluff  Dam  have  been  completed, 
the  facilities  have  been  renamed  the 
Robert  Douglas  Willis  Hydroelectric 
Project  (Robert  D.  Willis"). 

The  Robert  D.  Willis  rate  is  unique  in 
that  it  excludes  the  costs  associated 
with  the  hydropower  design  and 
construction  performed  by  the  Corps, 
because  all  funds  for  these  costs  were 
provided  by  SRMA.  Under  the 
Southwestem/SRMA  power  sales 
Contract  No.  DE-PM75-85SW00117, 
SRMA  wrill  continue  to  pay  all  annual 
operating  and  marketing  costs,  as  well 
as  expected  capital  replacement  costs. 


through  the  rate  paid  to  Southwestern.    " 
and  will  receive  all  power  and  energy 
produced  at  the  project  for  a  period  of 
50  years. 

Discussion 

The  1994  Current  Robert  D,  Willis 
PRS  tests  the  adequacy  of  the  existing 
rate  based  on  the  latest  cost  evaluation 
period  extending  from  FY  1994  through 
FY  1998,  to  recover  annual  expenses  for 
marketing,  operation  and  maintenance, 
and  to  amortize  additions  to  plant  and 
major  replacements  of  the  generating 
facilities.  Since  the  projects  design  and 
construction  were  financed  in  their 
entirety  by  SRMA.  no  component  for 
amortization  of  the  original  investment 
of  some  $18  million  is  included  in  the 
rate  determination.  The  Curreni  PRS  for 
the  Robert  D.  Willis  project,  using  the 
existing  annual  rate  of  S284.580. 
indicates  that  the  legal  requirements  to 
repay  all  costs  will  not  be  met  without 
an  increase  in  revenue.  This  shortage  is 
primarily  a  result  of  operation  and 
maintenance  cost  estimates  increasing 
to  match  actual  costs. 

The  existing  annual  Robert  D,  Willis 
project  power  rate  of  S284.580  was 
confirmed  and  approved  on  a  final  basis 
by  the  FERC  on  August  11.  1993,  for  the 
period  April  1,  1993,  through  September 
30,  1997,  The  1994  Robert  D.  Willis 
Current  Power  Repayment  Study  (PR.S) 
indicates  that  the  present  rate  does  not 
meet  the  cost  recovery  criteria  for  the 
isolated  project.  The  current  rate  will 
underpay  requirements  by  $3,211,586. 
The  1994  Robert  D.  Willis  Revised  PRS 
indicates  that  an  annual  rate  of  $294,312 
will  satisfy  repayment  cnferia  in 
accordance  with  Department  of  Energy 
Order  No.  RA  6120.2  and  Section  5  of 
the  Flood  Control  Act  of  1944  The 
proposed  increase  in  revenue  amounts 
to  $9,732  or  3.4  percent  annually  to 
begin  October  1,  1994.  The  proposed 
rate  of  $294,312  annually  would  satisfy 
the  present  repayment  criteria. 

Pursuant  to  title  10,  part  903.  subpart 
A  of  the  Code  of  Federal  Regulations  (10 
CFR  903).  "Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extonsions".  50  FR  37837.  the 
Administrator,  Southweste.Ti,  published 
notice  in  the  Federal  Register  (59  FR 
307931.  on  June  15,  1994,  announcing  a 
60-day  period  for  public  review  and 
commpiit.  Southwestern  held  several 
informal  meetings  and  a  Public 
Information  Forum.  (Forum)  on  July  7. 
1994.  where  Southwestern  provided 
copies  of  supporting  data  for  the  1994 
Robert  D,  Willis  PRS  to  interested 
parties.  A  letter  was  received  on  behalf 
of  SRMA,  indicating  no  opposition  to 
the  proposed  rate  increase. 
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Southwestern  did  not  receive  any 
request  to  convene  a  formal  Public 
Comment  Forum  and.  as  a  result,  did 
not  convene  such  a  meeting. 
Information  regarding  this  rate  proposal, 
including  studies,  comments  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  the  Southwestern  Power 
Administration.  One  West  Third  Street. 
Tulsa.  Oklahoma  74101 

Administrator's  Certification 

The  1994  Revised  Robert  D  Willis 
J'RS  indicates  that  the  annual  p<jwer 
rate  of  $294.31 2  will  repay  all  costs  of 
the  project  including  amortization  of 
additions  to  plant  and  major 
replacements  of  the  generating  facilities 
consistent  with  provisions  of  IX)E  Order 
No.  RA  6120.2.  In  accordance  with 
Section  1  of  Delegation  Order  No.  0204- 
10«.  as  amended  November  10.  1993.  58 
FR  59717.  and  Section  5  of  the  Flood 
Control  Act  of  1944.  the  Administrator 
has  determined  that  the  proposed 
Robt?rt  D.  Willis  power  rate  is  consistent 
with  applicable  law  and  is  the  lowest 
possible  rate  consistent  with  sound 
business  principles. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are  categorically 
excluded  from  the  requirements  of 
preparing  either  an  Environmental 
Impact  Statement  or  an  Environmental 
Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm. 
approve  and  place  in  effect  on  an 
interim  basis,  effective  October  1.  1994. 
the  proposed  aimual  rate  of  $294,312  for 
the  sale  of  power  and  energy  from  the 
Robert  D.  Willis  project  to  the  Sam 
Raybum  Municipal  Power  Agency, 
under  Contract  No.  DE-PM75- 
85SW00117,  as  amended.  The  rate  shall 
remain  in  effect  on  an  interim  basis 
through  September  30,  1998.  or  until  the 
FERC  confirms  and  approves  the  rate  on 
a  final  basis. 

Issued  at  Washington.  DC.  this  14th  day  of 
September  1994. 
WiUiam  H.  White. 
Deputy  Secretary. 
|FR  Doc.  94-23642  Filed  9-22-94,  8:45  ami 
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Sam  Rayburn  D.^m  Power  Rate;  Notice 
of  Order  Approving  a  Power  Plate 
Increase  on  an  Intef  im  Basis 

agency:  Department  of  Energy. 
Southwestern  Power  Administration 
ACTIOW:  Notice  of  approving  a  power 
rate  increase — Sam  Raybum  Dam 
Project. 

SUMMARY:  The  Deputy  Secretary  acting 
under  Amendment  No.  3  to  Delegation 
Order  No.  0204-108.  dated  November 
10.  1993.  58  FR  59717.  has  approved 
Rate  Order  No.  SWPA-31  which 
increases  the  power  rate  for  the  Sam 
Raybum  Dam  Project.  This  is  an  interim 
approval  of  the  rate  effective  October  1 . 
1994.  through  .September  30.  1998. 
FOR  FURTHER  IHFORMATON  CONTACT: 
George  C  Crisaffe.  Assistant 
Administrator.  Office  of  Administration 
and  Rates,  Southwestern  Power 
Administration.  Department  of  Energy. 
P.O.  Box  1619.  Tulsa.  Oklahoma  74101 
SUPPLEMENTARY  INFORMATION:  The 
existing  hydroelectric  power  rate  for  the 
Sam  Raybum  Dam  project  is  $2,076,444 
per  year.  The  rate  was  approved  on  a 
final  basis  by  the  Federal  Er>ergy 
Regulatory  Commission  on  August  1 1 . 
1993.  for  a  period  ending  September  30. 
1997. 

On  |une  15.  1994.  the  Southwestern 
Power  Administration  (Southwestern) 
published  notice  in  the  Federal 
Register.  59  FR  30793  of  its  proposed 
rate  increase  for  the  Sam  Raybum  Dam 
project  and  to  provide  for  a  60-day 
comment  period.  One  comment 
indicating  no  objection  to  the  proposed 
rate  increase  was  received  from  the  sole 
customer,  Sam  Raybum  Dam  Electric 
Cooperative 

Following  review  of  Southwesterns 
proposal  within  the  Department  of 
Energy,  I  approved.  Rate  Order  No. 
SWPA-31.  which  increases  the  existing 
Sam  Raybum  Dam  Rate  to  $2,168,136 
per  year  for  the  period  October  1.  1994. 
through  September  30,  1998. 

Issued  at  Washington.  D.C..  the  14th  day  of 
Septemtwr  1994 
WiUiam  H.  White, 
Deputy  Secretary. 

In  the  matter  of:  Southwestern  Power 
Administration — Sara  Raybum  Dam  Rate 
Rate  Order,  No.  SWPA-31. 

Order  Approving  Power  Rate  Increase 
on  an  Interim  Basis 

September  14.  1994. 

Pursuant  to  Sections  302(a)  and 
301(b)  of  the  Department  of  Energy 
Organization  Act,  Pubhc  Law  95-91.  the 
functions  of  the  Secretary  of  the  Interior 
and  the  Federal  Power  Commission 
under  Section  5  of  the  Flood  Control 


Act  of  1944.  16  U.S.C.  825s.  for  the 
Southwestern  Power  Administration 
were  transferred  to  and  vested  in  the 
Secretary  of  Energy.  By  Delegation 
Order  No.  0204-108.  effective  December 
14.  1983.  48  FR  55664.  the  Secretary  of 
Energy  delegated  to  the  Deputy 
Secretarv  of  Energy  on  a  non-exclusive 
basis  the  authority  to  confirm,  approve 
and  place  into  effect  on  an  interim  basis 
power  and  transmission  rates,  and 
delegated  to  the  Federal  Energy 
Regulatory  Commission  (FERC)  on  an 
exclusive  basis  the  authority  to  confirm, 
approve  and  place  in  effect  on  a  final 
basis,  or  to  disapprove  power  and 
transmission  rates.  Amendment  No.  1  to 
Delegation  Order  No  0204-108, 
effective  May  30.  1986.  51  FR  19744. 
revised  the  delegation  of  authority  to 
confirm,  approve  and  place  into  effect 
on  an  interim  basis  power  and 
transmission  rates  by  delegating  such 
authority  to  the  Under  Secretary  of 
Energy  rather  than  the  Deputy  Secretary 
of  Energy  This  delegation  was 
reassigned  to  the  Deputy  Secretary  of 
Energy  by  Department  of  Energy  (DOE) 
Notice  lilO.29.  dated  October  27.  1988. 
and  clarified  by  Secretary  of  Energy 
Notice  SEN-10-89.  dated  August  3. 
1989.  and  subsequent  revisions.  By 
Amendment  No.  2  to  Delegation  Order 
No.  0204-108.  effective  August  23, 
1991,  56  FR  41835,  the  Secretary  of  the 
Department  of  Energy  revised 
Delegation  Order  No.  0204-108  to 
delegate  to  the  Assistant  Secretary, 
Conservation  and  Renewable  Energy, 
the  authority  which  was  previously 
delegated  to  the  Deputy  Secretary  in 
that  Delegation  Order.  By  Amendment 
No.  3  to  Delegation  Order  No.  0204-108. 
effective  November  10.  1993,  58  FR 
59717.  the  Secretary  of  Energy  revised 
the  delegation  of  authority  to  confirm, 
approve  and  place  into  effect  on  an 
interim  basis  power  and  transmission 
rates  by  delegating  that  authority  to  the 
Deputy  Secretary  of  Energy.  This  rate 
order  is  issued  by  the  Deputy  Secretary 
pursuant  to  said  Amendment  to 
Delegation  Order  No.  0204-108. 

Background 

The  Sara  Raybum  Dam  is  located  on 
the  Angelina  River  in  the  State  of  Texas 
in  the  Neches  River  Basin.  Since  the 
beginning  of  its  operation  in  1965,  it  has 
been  marketed  under  isolated  project 
rates  through  a  contract  with  the  Sam 
Raybum  Dam  Electric  Cooperative.  Inc., 
through  the  facilities  of  Gulf  States 
Utilities  Company.  The  contract 
originally  provided  for  a  rate  of  $79,167 
per  month  ($950,004  annually). 
Subsequently,  this  rate  has  been 
increased  on  numerous  occasions. 


The  existing  annual  Sam  Rayburn 
Dam  power  rate  of  $2,076,444  was 
confirmed  and  approved  on  a  final  basis 
on  August  11,  1993,  by  the  FERC  for  the 
period  April  1.  1993,  through  September 
30,  1997. 

Discussion 

The  1994  Power  Repayment  Studie"s 
(PRS)  indicated  the  need  for  a  major  rate 
increase  of  approximately  4.4  percent. 
The  primary  cause  of  the  FY  1994 
increase  over  the  currently-approved 
rate  was  a  refinement  in  Corps 
operations  and  maintenance  estimates 
to  better  reflect  actual  future 
expenditures. 

That  1994  rate  increase  proposal  was 
communicated  to  the  public  through  a 
60-day  public  participation  period  cited 
in  the  Federal  Register  (59  FR  30793), 
inform. il  meetings  with  the  customer 
and  a  formal  Public  Information  Forum 
held  on  July  7,  1994.  No  opposition  was 
expressed.  One  comment  was  received 
on  behalf  of  SRDEC,  expressing  no 
opposition  to  the  proposed  rate 
increase.  Southwestern  did  not  receive 
a  request  to  convene  a  formal  Public 
Comment  Forum;  consequently,  the 
meeting  was  not  convened. 

Southwestern  completed  the  1994 
PRS  for  Sam  Raybum  which  indicates 
that  an  annual  rate  of  $2,168,136  is 
needed,  beginning  October  1.  1994,  to 
satisfy  all  repayment  criteria.  The  rate 
represents  an  increase  of  4.4  percent 
over  the  existing  rate. 

Information  regarding  this  rate 
increase,  including  studies  and  other 
supporting  material,  is  available  for 
public  review  and  comment  in  the 
offices  of  the  Southwestern  Power 
Administration.  P.O.  Box  1619.  Tulsa. 
Oklahoma  74101. 

Administrator's  Certification 

The  1994  Revised  Sam  Raybum  Dam 
PRS  indicates  that  the  annual  power 
rate  of  $2,168,136  will  repay  all  costs  of 
the  project  including  amortization  of  the 
power  investment  consistent  with 
provisions  of  DOE  Order  No.  RA  6120.2. 
In  accordance  with  Section  1  of 
Delegation  Order  No.  0204-108,  as 
amended  November  10,  1993,  (58  FR 
59717),  and  Section  5  of  the  Flood 
Control  Act  of  1944,  the  Administrator 
has  determined  that  the  proposed  Sam 
Raybum  Dam  power  rate  is  consistent 
with  applicable  law  and  is  the  lowest 
possible  rate  consistent  with  sound 
business  principles. 

Environment 

The  environmental  impact  of  the  rate 
increase  proposal  was  evaluated  in 
consideration  of  DOE's  guidelines  for 
implementing  the  procedural  provisions 


of  the  National  Environmental  Policy 
Act  and  was  determined  to  fall  within 
the  class  of  actions  that  are  categorically 
excluded  from  the  requirements  of 
preparing  either  an  Environmental 
Impact  Statement  or  an  Environmental 
Assessment. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  increase  on 
an  interim  basis,  for  the  period  October 
1,  1994,  through  September  30,  1998. 
the  annual  Sam  Raybum  Dam  Rate  to 
$2,168,136  for  the  sale  of  power  and 
energy  from  Sam  Raybum  Dam  to  the 
Sam  Raybum  Dam  Electric  Cooperative, 
Inc.,  under  Contract  No.  DE-PM75- 
92SW00215,  dated  October  7,  1992. 

Issued  at  Washingtcn.  DC.  the  14)h  day  of 
September  1994. 

William  H.  White, 

Deputy  Secretary. 

IFR  Doc.  94-23641  Filed  9-22-94;  8  45  am) 
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Western  Area  Power  Administration 

Washoe  Project — Notice  of  Order 
.Confirming  and  Approving  an 
Extension  of  the  Nonfirm  Ewergy  Rate 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  is  given  of  Rate  Order 
No.  WAPA-66  extending  until 
September  30,  1995,  Rate  Schedule 
SNF-3  for  the  sale  of  nonfirm  energy 
generated  at  the  Stampede  Powerplant 
(Stampede)  of  the  Washoe  Project 
(Washoe). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  C.  Feider,  Area  Manager,  Western 
Area  Power  Administration,  Sacramento 
Area  Office,  1825  Bell  Street,  Suite  105, 
Sacramento,  CA  95825-1097,  (916)  649- 
4418. 

SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108,  pubhshed  November  10, 
1993  (58  FT?  59716),  the  Secretary  of 
Energy  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western 
Area  Power  Administration  (Westem); 
(2)  the  authority  to  confirm,  approve, 
and  place  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary  of 
Energy;  and  (3)  the  authority  to  confirm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  Existing 
Department  of  Energy  procedures  for 
public  participation  in  power  rate 


adjustments  (10  CFR  part  903)  became 
effective  on  September  18, 1985  (50  FR 
37835). 

Pursuant  to  Delegation  Order  No. 
0204-108,  FERC  confirmed  and 
approved  Rate  Schedule  SNF-3  for  the 
sale  of  nonfirm  energy  generated  at 
Stampede.  In  an  order  issued  June  7. 
1991,  in  Docket  No.  EF90-5 16 1-000.  the 
rate  was  approved  for  the  53-month 
period  April  30.  1990,  through 
September  30,  1994. 

■This  extension  of  the  existing  Washoe 
nonfirm  energy  rate  until  September  30. 
1995,  facilitates  current  measures  being 
taken  by  Westem  in  conjunction  with 
the  Bureau  of  Reclamation  to  service 
project-use  loads.  This  extension  also 
allows  Westem  to  examine  the 
marketing  options  outside  of  the  Sierra 
Pacific  Power  Company's  control  area 
and  prepare  the  appropriate  rate  studies. 

The  purpose  of  Rate  Order  No. 
VVAPA-66  is  to  extend  Rate  Schedule 
SNF-3  until  September  30,  1995. 
allowing  Westem  the  time  to  complete 
the  activities  hsted  in  the  previous 
paragraph. 

Issued  in  Washington,  DC,  September  ?4, 
1994. 

Bill  White, 

Deputy  Secretary. 

In  the  matter  of:  Westem  Area  Power 
Administration.  Rate  Adjustment  for  Washoe 
Project.  Rate  Order  No.  WAPA-66. 

Order  Confirming  and  Approving  an 
Extension  of  the  Washoe  Project 
Nonfirm  Energy  Rate 

.September  14. 1994. 

This  power  rate  is  established 
pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42'U.S.C.  7152(a). 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  (32  Stat.  388  et  seq).  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939,  43  U.S.C.  485h(c),  and 
other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy. 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108,  published 
November  10,  1993  (58  FR  59716),  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administrator 
of  the  Western  Area  Power 
Administration  (Westem);  (2)  the 
authority  to  confirm,  approve,  and  place 
such  rates  into  effect  on  an  interim  basis 
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to  the  Deputy  Secretary;  ftnd  (3)  the 
authority  to  confirm,  approve,  and  place 
into  effect  on  a  final  basis,  to  remand, 
or  to  disapprove  such  rates  to  the 
Federal  Energy  Ri^ulatory  Commission 
(FERC).  Existing  DOE  procedures  for 
public  participation  in  power  rate 
adjustments  (10  CFR  part  903)  became 
effective  on  September  18.  1985  (50  FR 
37833). 

This  rate  extension  is  issued  pursuant 
to  the  Delegation  Order  and  the  rate 
extension  procedures  in  10  CFR  part 
903 

Background 

Pursuant  to  Delegation  Order  No. 
0204-108.  FERC,  in  the  order  issued 
)une  7,  1991.  in  Docket  No.  EF90-5161- 
000.  confirmed  and  approved  Rate 
Schedule  SNF-3  for  the  sale  of  nonfirm 
energy  generated  at  the  Stamp>ede 
Powerplant  (Stampede)  of  the  Washoe 
Project,  as  administered  by  Western  s 
Sacramento  Area  Office  (SAO).  The  rate 
was  approved  for  the  period  from  April 
30.  1990,  through  September  30.  1994 

Discussion 

As  part  of  the  Washoe  Project. 
Reclamation  constructed  the  3.65- 
megawatt  Stampede  Powerplant  which 
is  located  in  the  Sierra  Pacific  Power 
Company  (SPPC)  service  and  load 
control  area.  The  U.S.  Fish  and  Wildlife 
Ser\ice  (USFWS)  loads  at  the  Lahontan 
Fish  Hatchery  and  the  Marble  Bluff  Fish 
Facility  were  designated  project  use 
loads,  and  thus  entitled  the  USFWS  to 
the  energy  generated  at  Stampede  on  a 
nonreimbursable,  first-priority  basis 
Since  Stampede  began  operation  in 
1988,  Western  has  been  unable  to 
service  project  use  loads  or  to  recover 
all  related  annual  and  capital  costs  of 
the  powerplant  due  to  limited  market 
and  transmission  access  and  below- 
average  hydrogeneration.  As  a  result. 
Western  has  been  exploring  several 
marketing  and  transmission  optiuni>  to 
service  project  use  and  to  improve  the 
repayment  status  of  the  Washoe  Project. 

The  June  7.  1991.  Rate  Order  (FERC 
Docket  No.  EF90-5161-000)  established 
an  annual  bidding  process  for  the  sale 
of  Stampede  energy.  The  energy  would 
be  sold  to  the  entity  offering  the  highest 
price  for  the  energy,  provided  that  the 
bid  price  is  between  the  fioor  and 
ceiling  rates  established  by  the  SAO 
The  floor  rate  is  based  on  the  greater  of 
either  (a)  the  rate  necessary  to  recover 
the  projected  annual  operation  and 
maintenance  expenses  for  Stam'pedt' 
plus  2  mills  per  kilowatthour  (mills/ 
kWh)  or  (b)  85  percent  of  the 
purchaser's  projected  average  marginal 
energy  costs.  The  ceiling  rate  is  the 
conventional  repayment  rate  as 


determined  by  the  power  repayment 
study,  which  is  currently  72.3  mills/ 
kWh. 

The  SAO  first  accepted  bids  in  1991 
and  continued  the  bidding  process  each 
year  as  required  by  the  Rate  Order 
(FERC  Docket  No.  EF90-5161-000). 
From  June  1991  to  June  1994,  SAO  did 
not  receive  any  bids  that  fully 
comported  with  the  bid  requirements. 
SPPC  submitted  bids  which  were  below 
the  calculated  floor  rate.  SPPC  stated 
that  the  offered  rates  represented  85 
percent  of  SPPC's  average  marginal 
costs.  Since  Stampede  is  directly 
intercormected  to  SPPC's  system,  there 
was  no  need  for  additional  transmission 
agreements.  Therefore,  the  Stampede 
energy  has  been  sold  to  SPPC  on  a 
recurring  short-term  basis  from -July  1. 
1991.  to  the  present  time. 

On  April  1.  1994,  Western  executed 
SAO  Contract  Number  94-SAO-OOOlO 
with  the  SPPC,  which  provides  Western 
the  mechanism  necessary  to  provide 
service  to  USFWS  at  the  Lahontan 
National  Fish  Hatchery  and  Marble 
Bluff  Fish  Facility.  The  contract  also 
provides  Western  the  option  to  market 
all  energy,  in  excess  of  that  energy 
which  is  reqi^ired  to  service  USFWS 
loads,  outside  of  the  SPPC's  control 
area. 

Since  the  mechanism  is  in  place  to 
serve  project  loads  and  transmit 
Stampede  power  outside  the  SPPC 
ser\'ice  area.  Western  needs  additional 
time  to  evaluate  the  marketing  options 
and  effects  of  the  contractual  provisions 
on  repayment  of  the  Washoe  Project. 
The  extension  of  the  current  nonfirm 
energy  rate  is  required  to  allow  Western 
the  time  to  complete  its  evaluation, 
develop  a  marketing  program,  prepare 
the  appropriijte  rate  studies,  and 
conclude  the  public  process. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy,  I  hereby  confirm 
and  approve  for  a  period  effective 
October  1.  1994.  until  September  30, 
1995,  the  existing  Rate  Schedule  SNF- 
3  for  the  sale  of  nonfirm  energy 
generated  at  the  Stampede  Powerplant 
of  the  Washoe  Project. 

issued  in  Washington,  D.C.  September  14. 
1994 

Bill  White, 
Depufy  Secretary. 
IFR  Doc.  94-23640  Filed  9-;^2-94:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -5077-5) 

Public  Information  Vtsftor  Center: 
Hours  Change 

agency:  Notice  of  hours  change  for  the 

Headquarters  Public  Information  Visitor 

Center 

SUMIHARY:  Effective  October  1.  1994.  The 

hours  of  operation  for  the  Headquarters 

Public  Information  Visitor  Center  will 

change  to  10;00  a.m.  to  400  p.m. 

Monday  through  Friday  (except  Federal 

Holidays).  This  action  is  taken  as  a 

result  of  reductions  in  staff. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gloris  J.  Butler,  Public  Information 

Center  Program  Manager,  Information 

Management  and  Services  Division  at 

(202) 260-3639. 

Linda  Garrison. 

Acting  Chief.  Information  Access  Branch. 

IFR  Doc.  94-23601  Filed  9-22-94:  8:45  am] 

BILLING  COOC  6M0-60-P 

(FRL-5077-4] 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  Grant  an 

Exclusive  Patent  License. 

summary:  Pursuant  to  37  CFR  part  404. 
EPA  hereby  gives  notice  of  its  intent  to 
grcuit  an  exclusive,  royalty-bearing, 
revocable  license  to  practice  the 
inventions  described  and  claimed  in  the 
patents  listed  below,  and  all  reexamined 
patents  and  reissued  patents  granted  in 
connection  with  such  patents,  to  Nalco 
Fuel  Tech,  a  Delaware  general 
partnership,  having  a  principal  office  at 
Naperville.  Illinois  60566. 

U.S.  Patent  No.  5.021,229  entitled 
"Reduction  of  Chlorinated  Organics  in 
the  Incineration  of  Wastes."  issued  Jime 
4.  1991;  and 

U.S.  Patent  No.  5.185.134  titled 
"Reduction  of  Chlorinated  Organics  in 
the  Incineration  of  Wastes."  issued 
February  9.  1993 

The  announcement  of  U.S.  Patent  No. 
5,021.229  as  being  available  for 
licensing  was  made  in  the  January  10, 
1992  issue  of  tlie  Federal  Register,  and    ' 
the  announcement  of  U.S.  Patent  No. 
5.185,134  (application  serial  no.  07/ 
672.689)  as  being  available  for  licensing 
was  made  in  the  March  9.  1992  issue  of 
the  Federal  Register.  The  proposed 
exclusive  license  will  contain 
appropriate  terms,  limitations  and 
conditions  to  lie  negotiated  in 


accordance  with  35  U.S.C.  209  and  the 
U.S.  Government  Patent  Licensing 
Regulation  at  37  CFR  part  404. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  grant  tlie  exclusive 
license,  unless  within  60  days  from  the 
date  of  lliis  Notice  the  EPA  Patent 
Counsel  receives,  at  the  address  below, 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
documentation  from  objecting  parties 
having  an  interest  in  practicing  the 
above  patents  should  include  an 
application  for  exclusive  or 
nonexclusive  license  with  the 
information  set  forth  in  37  CFR  404.8. 
The  EPA  Patent  Counsel  and  other  EPA 
officials  will  review  all  written 
responses  and  then  recommend  to  the 
Assistant  Administrator  for  Research 
and  Development,  for  the  U.S. 
Environmental  Protection  Agency,  or 
his  designee,  who  has  been  delegated 
the  authority  to  issue  patent  licenses 
under  35  U.S.C.  207,  whether  to  grant 
the  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  the  EPA  Patent  Counsel  at 
the  address  listed  below  by  November 
22,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gorman.  Patent  Counsel,  Office 
of  General  Counsel  (Mail  Code  2379). 
U.S.  Environmental  Protection  Agency, 
Washington,  D.Q  20460,  telephone 
(202) 260-1339. 
Jean  C.  Nelson, 
General  Counsel. 
IFR  Doc  94-23602  Filed  9-22-94;  8:45  am] 
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[ER-FRL-4715-61 

Environmenta!  Impact  Statements  and 
Regulations;  Availability  of  EPA 
CommfrMts 

'     Availability  of  EPA  comments 
prepared  September  5,  1994  Through 
September  9, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  8, 1994  (59  FR  16807). 

Draf^  EISs 

ERP  No.  D-BLM-A601 16-00  Rating 
EC2,  Rangeland  Reform  1994  Program, 
Implementation,  Land  Acquisition  and 
Permits  Approval.    . 


Summary:  EPA  expressed 
environmental  concerns  with  the 
implementation  of  ecosystem 
management  and  standards  and 
guidelines,  lack  of  standard  definitions, 
use  of  advisory  councils,  prohibited  acts 
and  disqualifications  and  air  quality  and 
conformity  under  the  Clean  Air  Act. 
EPA  requested  that  these  issues  be 
addressed  in  the  final  EIS. 

ERP  No.  D-BLM-K67024-CA  Rating 
EC2,  Owen  Lake  Soda  Ash  Mining 
•  Processing  Project,  Construction  and 
Operation,  COE  SecUon  404,  NPDES. 
Right-of-Way  and  Conditional-Use 
Permits,  Inyo  County,  CA. 

Suii^mary:  EPA  expressed 
environmental  concerns  due  to  potential 
project  particulate  matter  impacts  to  air 
quality  and  the  lack  of  mitigation 
measures  to  avoid  wetland  impacts. 
EPA  requested  that  these  issues  be  fully 
discussed  in  the  final  EIS. 

ERP  No.  E>-FEM-K81021-CA  Rating 
LO,  Oakland  City  Administration 
Building  Project,  Construction,  Funding 
and  Permit  Approval,  for  Replacement 
of  City  Hall  in  the  City  Hall  Plaza, 
Oakland,  CA, 

Summary:  EPA  expressed  a  lack  of 
objections  but  asked  that  the  final  EIS 
more  fully  discuss  the  project's 
conformity  under  Section  176  of  the 
Clean  Air  Act. 

ERP  No.  D-FHW-K40204-CA  Rating 
EC2,  River  Street  Widening  in  Santa 
Cruz,  Improvements  from  Wafer  Street 
to  Highway  1,  Funding  and  Right-of- 
Way  Grant,  Santa  Cruz  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  for  potential 
impacts  to  water  quality  fi-om  project 
construction  and  operation.  The  final 
EIS  should  clearly  describe  the  project's 
consistency  with  water  quality 
standards  and  with  the  local  Basin  Plan, 
as  well  as  consistency  with  the 
stormwater  permitting  provisions  of  the 
Clean  Water  Act. 

ERP  No.  D-NPS-K61131-00  Rating 
EC2.  Lake  Mead  National  Recreation 
Area,  Management  of  Burros. 
Implementation,  Clark  Co.,  NV  and 
Mohave  Co..  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
grazing  allotment  impacts,  funding 
feasibihty  and  mitigation  measures.  EPA 
requested  that  the  final  EIS  provide 
additional  information  on  these  issues. 
ERP  No.  D-USN-K11055-CA  RaUng 
EC2,  Lemoore  Naval  Air  Station 
Realignment,  Relocation  of  98  Military 
Construction  Projects  from  Miramar 
Naval  Air  Station,  Implementation. 
Lemoore  County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  full  range  of  alternatives,  air 


quality  impacts  and  wetland  impacts. 
EPA  requested  that  these  issues  be  fully 
discussed  in  the  final  EIS. 

ERP  No.  D-VAD-K11056-HI  Rating 
EC2,  Veterans  Affairs  Medical  and 
Regional  Office  Center  Relocation  to 
Tripler  Army  Medical  Center, 
Construction  and  Renovation,  Approval 
and  NPDES  Permit,  Oahu.  HI. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
lack  of  a  full  range  of  alternatives,  air 
quality  impacts  and  vegetation/wildlife 
impacts.  EPA  requested  that  these  issues 
be  fullv  discussed  in  the  final  EIS. 

ERP  No.  DS-BLM-K65139-NV  Rating 
EC2,  Stateline  Resource  Area  Land  and 
Resource  Management  Plan,  Additional 
Alternative,  Nye  and  Clark  Counties, 
NV. 

Summary:  EPA  expressed 
environmental  concerns  and  the  need 
for  additional  information  on  adequate 
funding  and  mitigation  measures,  as 
well  as  potential  impacts  to  water 
quality,  soils,  biological  resources  and 
are^s  of  critical  environmental  concern. 

Final  EISs 

ERP  No.  F-AFS-K61025-CA  Tallac 
Historic  Site  Master  Plan, 
Implementation,  Lake  Tahoe 
Management  Unit,  Special  Use  Permit. 
El  Dorado  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FRC-G05047-AR  River 
Mountain  Pumped  Storage 
Hydroelectric  Project,  FERC  No.  10455, 
Construction,  Operation  and 
Maintenance,  License.  Logan  County, 
AR. 

Summary:  EPA  had  no  objections  to 
the  proposed  action.  Based  upon  our 
review  of  the  information  presented,  we 
find  that  all  areas  of  EPA 
responsibilities  and  concerns  have  been 
adequately  addressed  in  the  final  EIS. 

Dated:  September  20.  1994. 

Marshall  Cain, 

Senior  Legal  Advisor,  Office  of  Federal 
Activities. 

IFR  Doc.  94-23619  Filed  9-22-94:  8:45  anj| 
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[ER-FRL-4715-5] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  OR  (202)  260-5075.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  September  12. 1994 
Through  September  16, 1994  Pursuant 
to  40  C>FR  1506.9. 


48878 


Federal  Register  /  Vol.  59.  No.  184  /  Friday.  September  2^    ^^^^ 


Federal  Register  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Notices 


4887^ 


4Rn"n 


rrdrrn!  Rpqister  /  Vol.  59.  No.  184  /  Friday.  September  23.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  184  /  Friday,  September  23,  1994  /  Notices  4887b 


ELS  No.  940380.  Draft  EIS.  APS.  ID. 
Sloan-Kennally  Timber  Sale. 
Harvesting  and  Regenerating  Timber 
Stands.  Implementation.  Payette 
National  Porest.  McCall  Ranger 
District.  Valley  County.  ID,  Due: 
Novcmt)er  7.  1994.  Contact:  Linda 
Fitch  (208)  634-0400. 

EIS  No.  940381.  Pinal  EIS.  NFS.  SD. 
VV^nd  C^ve  National  Park.  General 
Management  Plan  (GMP). 
Implementation.  Black  Hills.  Custer 
County.  SD.  Due:  October  24.  1994. 
Contact:  Wayne  Gardner  (303)  969- 
2833 

EIS  No.  940382.  Pinal  EIS.  NPS,  SD. 
Jewel  Cave  National  Monument 
General  Management  Plan  (GMP), 
Implementation.  Black  Hills  National 
Forest.  Custer  County.  SD.  Due: 
October  24.  1994.  Contact:  Wayne 
Gardner (303)  969-2833. 

EIS  No.  940383.  Draft  EIS.  FHW.  IN.  I- 
65  Reconstruction  Project,  from  the 
Ohio  River  to  IN-311  at  Sellersburg. 
Funding  and  COE  Section  404  Permit. 
Clark  County.  IN.  Due:  November  9. 
1994.  Contact:  Steve  Cecil  (317)  232- 
5468. 

EIS  No.  940384,  Draft  EIS.  ICC.  ME, 
Skinner  and  Vanceboro  Rail  Line 
(Docket  No.  AB-213  Sub  No.  4) 
Abandonment  or  Discontinuation 
Project,  Implementation,  Franklin. 
Somerset,  Piscataquis,  Penobscot, 
Aroostook  and  Washington  Counties. 
ME.  Due:  November  7.  1994.  Contact: 
Phillis  Johnson-Ball  (202)  927-6213 

EIS  No.  940385.  Draft  EIS.  AFS.  TX. 
Texas  National  Forests  and 
Grasslands  Revised  Land  and 
Resource  Management  Plan. 
Implementation,  several  counties,  TX. 
Due:  December  15.  1994.  Contact: 
Alan  G.  Newman  (409)  639-8501. 

EIS  No.  940386.  Final  EIS.  DOE.  OH, 
Femald  Environmental  Management 
Project  (FEMI').  Operable  Unit  4 
Remedial  Investigation  Feasibility 
Study,  Implementation.  City  of 
Cincinnati,  Butler  and  Hamilton 
Counties.  OH.  Due:  October  24.  1994. 
Contact:  Garv  Sti^ner  (513)  648-3153 

EIS  No.  940387.  Draft  EIS.  FHW.  PA,  US 
219  Transporation  Project. 
Improvement  from  1-68  to  Somerset 
and  US  219  to  Meyersdale.  Funding. 
Somerset  County.  PA.  Due:  November 
14.  1994.  Contact:  Manuel  A.  Mark 
(717) 782-3461. 

EIS  No.  940389.  Final  EIS.  EPA.  PL, 
Tampa  Bay  Area  Ocean  Dredged 
Material  Disposal  Site  (ODMDS) 
Designation  for  Material  Not  Suitable 
for  Beach  Nourishment  and  Other 
Suitable  Disposal  Options.  Offshore 
Tampa.  PL.  Due:  October  24.  1994. 
Contact:  W.  Bowman  Crum  (404)  347- 
3555. 


EIS  No.  940390.  Draft  Supplement. 
FHW.  TX.  TX-161  Construction. 
Updated  Information  on  1-20  to  TX- 
183.  Funding.  Coast  Guard  Section  10 
Permit  and  Possible  COE  Section  404 
Permit.  Dallas  County.  TX.  Due: 
November  7,  1994.  Contact:  John  E 
Inabinet  (512)482-988. 

EIS  No.  940391.  Final  EIS.  FHW.  ND. 
North  Dakota  1806  Transportation 
Improvements,  from  the  Heart  River 
Bridge  in  Mandan  to  Fort  Lincoln 
State  Park,  Funding  and  COE  404 
Permit,  Morton  County,  ND.  Due: 
October  24,  1994.  Contact:  George  A. 
Jensen (701) 250-4204. 

EIS  No.  940392.  Final  EIS.  FHW.  CA. 
CA-180  Transportation  Project. 
Construction,  between  Temperance 
Avenue  and  Cove  Road.  Funding  and 
COE  Section  404  Permit.  Fresno 
County.  CA.  Due:  November  7.  1994. 
Contact:  Dennis  A.  Scovill  (916)  551- 
1307. 

EIS  No  940393.  Final  EIS.  DOI.  AK. 
Institute  of  Marine  Science 
Infrastructure  Improvement.  Long- 
Term  Research  and  Monitoring  of  the 
Ecosystem  affected  by  the  Exxon 
Valdez  Oil  Spill.  Funding.  Seward. 
AK.  Due:  October  24.  1994.  Contact: 
Nancy  K.  Swanton  (907)  271-6622. 

EIS  No.  940394.  Final  EIS,  FTA,  CA.  Los 
Angeles  Eastside  Corridor 
Transportation  Improvement.  Los 
Angeles  Central  Business  District  to 
just  east  of  Atlantic  Boulevard, 
Funding,  NPDES  and  COE  Section 
404  Permits,  Los  Angeles  County,  CA. 
Due:  October  24.  1994.  Contact: 
Robert  Hom  (415)  744-3116. 

Amended  Notices 

EIS  No.  940349.  Draft  EIS.  UAF,  AK. 
Alaska  Military  Operations  Areas 
(MOAs)  Temporary  MOAs  Conversion 
to  Permanent  MOAs;  New  MOAs 
Creation;  MOAs  Modification; 
Supersonic  Aircraft  Operations  and 
Routine  Flying  Training.  Joint/ 
Combined  Flying  Training  and  Major 
Flying  Exercises  Activities.  Elmendorf 
Air  Force  Base,  AK.  Due:  October  31. 
1994.  Contact:  Major  G.  Virgil  Hanson 
(907) 552-1807. 

Published  FR-08-26-94— Review 
period  extended. 

Dated:  Septemtwr  20,  1994. 
Marshall  Cain, 

Senior  Legal  Advisor.  Office  of  Federal 
Activities. 
jFR  Doc.  94-23618  Filed  9-22-94;  8:45  am] 
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(OPP-30361B;  FRL-4910-1) 

Gardens  Alive  Inc.;  Approval  of  a 
Pesticide  Product  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  armounces 
Agency  approval  of  an  application 
submitted  by  Gardens  Alive 
Incorporation,  to  register  the  pesticide 
product  A-Maizing  Lawn,  containing  an 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  as  amended. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker.  Product 
Manager  (PM)  22.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
401  M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229.  CM  #2.  Environmental 
Protection  Agency.  1921  Jefferson  Davis 
Hwy.  Arlington.  VA  22202.  (703-305- 
5540). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  May  10.  1994  (59  FR 
24151).  which  announced  that  Gardens 
Alive  Inc..  5100  Schenley  Place, 
Lawrenceburg.  IN  47025.  had  submitted 
an  application  to  register  the  pesticide 
product  A-Maizing  Lawn  (EPA  File 
Symbol  56872-R).  containing  the  active 
ingredient  maize  gluten  meal  at  100 
percent,  an  active  ingredient  not 
included  in  any  previously  registered 
product. 

The  application  was  approved  on 
June  7.  1994.  as  A-Maizing  Lawn  for  use 
on  turfgrass  and  ornamentals  (EPA 
Registration  Number  56872-1). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  maize  gluten  meal, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use. 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
maize  gluten  meal  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  envirormient. 

More  detailed  information  on  this 
registration  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  maize  gluten 
meal. 


A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FinLA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA.  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  1132.  CM  #2. 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specif\'  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subfects 

Environmental  protection,  Pesticides 
and  pests,  Product  registration. 
Dated:  September  9. 1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 

Pesticide  Prograrris. 

|FR  Doc.  94-23605  Filed  9-22-94;  8:45  ami 
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[FRL-5064-3;  Region  6J 

Odessa  Drum  Supertund  Site: 
Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  Under  Section  122(g)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA  has  agreed  to 
settle  claims  for  past  response  and 
future  costs  at  the  Odessa  Drum 
Superfund  Site  in  Odessa,  Ector  County, 
Texas,  with  the  following  parties: 
3M  Co.  (Minnesota  Mining  and 

Manufacturing  Company) 
A.  A.  Oil  Field  Service,  Inc. 


Accron  Chemical  Company  (acquired  by 

DX  Distributors,  Inc.) 
Aero  Mod  Service 
Airmaster  Equipment  Corporation 
American  Warehouses,  Inc. 
Amoco  Corporation 
ARCO 

Armco  National  Supply  Company 
Ashland  Chemical  Company 
Avis  (Avis  Lube  Fast  Oil  Change 

Centers) 
Baker  Oil  (Baker  Oil  Treating) 
Baroid 

BASF  Corporation 
Bell  Petroleum  Services,  Inc. 
Big  Lake  Ener-Chem,  Inc. 
Big  Three  Industrial  (presently  known 

as  Big  Three  Industries,  Inc.) 
Buckman  Laboratories,  Inc. 
C.  J.  Ward 
C.N.C.  West,  Inc. 
Calgon  Corporation 
CECOS  International,  Inc. 
Certified  Printing 
Chemcentral  Corporation 
Chemlink 
Chemrex  Coatings  Corporation 

(presendy  known  as  Rexcel  Coatings 

Corporation) 
Chemron,  Inc. 
Chevron  U.S.A. 
City  of  Midland 
Conoco 

Continental  Products 
Cosden  Oil  &  Chemical  Company 
Crown  Cork  and  Seal  Company,  Inc. 
Crown  Research  &  Chemical 

Corporation 
D-A 

Dearborn  Chemical 
Delta  Distributors,  Inc. 
Delta  Water  Labs 
Donco  Chemical  Corp. 
Dow  Chemical  Company 
Dowell  Schlumberger  Incorporated 
Dresser  Industries 
Dupont 

Dynamit  Nobel 

EG  &  G  Automotive  Research.  Inc. 
Eddins-Walcher  Company 
El  Paso  Natural  Gas  Company 
Emery  Chemicals  (presently  known  as 

Henkel  Corporation) 
Enchem-Energy  Chemicals 
Energy  Industries,  Inc. 
Enerlink 

Ethox  Chemicals,  Inc. 
Ethyl  Corporation  (Albemarle 

Corporation) 
Exxon  Chemicals  Company 
EZEFLO  (Twenty-First  Century 

Paramount,  Inc.) 
Fina  Oil  and  Chemical  Company 
Foamex  L.P. 

Frank  Ligon  Oil  Company 
GAF  Chemical  Corporation 
Great  Western  Chemical  Company 
Halliburton  Energy  Services 
Hor  Key  Oil  Co.,  Inc. 


I.  C.  Compound 

lESCO 

IMC  Fertilizer,  Inc. 

IMCO  Services 

Industrial  Maintenance  Contractors,  Inc. 

Ingram  Cactus  Company 

Interox  America  (presently  known  as 
Solvay  Interox) 

jack  Walstad  Oil  Company 

Kent  Lubrication  Centers  (presently 
known  as  Avis  Lube  Fast  Oil  Change 
Centers) 

Kirby  West  (presently  known  as  Scott 
Fetzer  Company) 

Leamco  Services,  Inc. 

Liberty  Reversing  Units,  Inc. 

Lofiand  Company 

Marathon  Oil  Cx)mpany 

McKesson  Corporation 

Meridian  Oil  Hydrocarbons,  Inc. 

Mobil  Oil  Corporation 

Monachem,  Inc. 

Nalco  Chemical  Company 

Natco  Chemicals 

National  Chemical 

NL  Treating 

Nutro  Products  Corporation 

Odessa  American 

OXY  NGL.  Inc. 

Panther  Industries.  Inc. 

Parkem  Industrial 

Parker  &  Parsley  Development  Company 
(formerly  known  as  Parsley  Petroleum 
Company) 

Petrochem  Corporation 

Phelps  Dodge  Corporation/  Phelps 
Dodge  Refining  Corporation 

Phillips  Pipe  Line  Company 

Power  Resources.  Inc. 

Pro-Kem,  Inc. 

Quandrant  Chemical  Corporation 

R&K  oil  Company 

Reilly  Universal  (presently  knoxvn  as 

Reilly  Industries,  Inc.) 
ResearrJi  Oil  Center  (Oil  Center 

Research,  Inc.) 
Rexene  Products  (El  Paso  Products) 
Safety-Kleen  Corporation 
Shell  Oil  Company 
Shell  Western  E  &  P.  Inc. 
Shield,  Inc. 

Sonora-Ozona  Oil  Company 
Specialty  Research  &  Sales.  Inc./Tom 

Brown.  Inc. 
Tech  Chem  Products,  Inc. 
Teraco,  Inc. 

Texaco  Exploration  &  Production.  Inc. 
Texas  Refinery  Corporation 
TMS  Chemical  Company 
Trey  Trucks 
Tri-Gas.  Inc. 

Triton  Energy  Corporation 
Unichem  International  (presently 

known  as  Simon  (New  Mexico),  Inc.) 
Union  Carbide  Corporation 
LTnion  Oil  Company 
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Unocal  Chemicals  Division 

Vam  Products  Co..  Inc. 

W.  F.  J.  Drilling  Tools.  Inc. 

Weskem,  Inc. 

West  Texas  Equipment  Company 

West  Texas  Gas.  Inc. 

Western  Environmental  Management 

Corporation.  Ltd. 
Western  Pacesetters 
Witco  Corporation 
Woolley  Tool  and  Manufacturing 

EPA  will  consider  public  comments 
on  the  proposed  settlement  for  30  days 
EPA  may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlenifnt  are  available  from: 
Mr.  Carl  Bolden.  Superhind 
Enforcement  Branch.  Cost  Recovery 
Section  (6H-EC).  U.S.  EPA.  Region  6. 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733.  telephone  (2141  665-6713. 

Written  comments  may  be  submitted 
to  the  person  above  by  October  24.  1994 

Dated  August  23.  1994 
W.  B.  Hathaway. 

Acting  Regional  Administrator. 

IFR  Doc  94-23603  Filed  9-22-94;  8  45  ami 

BILLING  COOC  &M0-60-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Open  Meeting  of  the  Advisory 
Committee  of  the  Export-Import  BanK 
of  the  United  States 

SUMMARY:  The  Advisory  Committee  was 
established  by  P.L.  98-181.  November 
30.  1983.  to  advise  the  Export-Import 
Bank  on  its  programs  and  to  provide 
comments  for  inclusion  in  the  reports  of 
the  Export-Import  Bank,  to  the  United 
States  Congress. 

TIME  AND  PLACE:  Wednesday.  October  12. 
1994.  from  930  am.  to  12:00  noon.  The 
meeting  will  be  held  at  Ex-Im  Bank  in 
Room  1143,  811  Vermont  Avenue  NW.. 
Washington.  DC  20571 
AGENDA:  The  meeting  agenda  will 
include  a  discussion  of  the  following 
topics:  Roundtable  Discussion — "Projec  t 
Finance";  and  Next  Steps/Other  Topics 
PUBLIC  PARTICIPATION:  The  meeting  will 
be  upt-n  to  public  participation:  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  In  order  to 
permit  ihe  Export-Import  Bank  to 
arrange  suitable  accommodations, 
members  of  the  public  who  plan  to 
attend  the  meeting  should  notify 
Barbara  Lane.  Room  1112,  811  Vermont 


Avenue  NW..  Washington,  DC  20571. 
(202)  566-8982.  not  later  than  October 
11.  1994.  If  any  person  wishes  auxiliary 
aids  (such  as  a  sign  language  interpreter) 
or  other  special  accommodations,  please 
contact,  prior  to  October  5.  1994, 
Barbara  Lane.  Room  1112.  811  Vermont 
Avenue  NW..  Washington.  DC  20571. 
Voice:  (202)  566-8982  or  TDD:  (202) 
535-3913. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Barbara 
Lane.  Room  1112.  811  Vermont  Avenue 
NW,.  Washington,  DC  20571.  (202)  566- 
8982, 
Tamzen  C.  Reitan. 

Vice  President.  Management  Sen'ices  and 

Human  Resources 

IFR  Doc.  94-23526  Filed  9-22-94:  8:45  am) 

BILLINO  CODE  6eM-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  to  Satisfy  All  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  the  financial  institutions 
specified  in  SUPPLEMENTARY 
INFORMATION. 

The  FDIC  has  determined  that  the 
proceeds  which  can  be  realized  from  the 
liquidation  of  the  assets  of  the  below 
listed  receivership  estates  are 
insufficient  to  wholly  satisfy  the  priority 
claims  of  depositors  against  the 
receivership  estates.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 
over  depositors  under  applicable  law. 
no  amount  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims,  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  bo  worthioss 

FOR  FURTHER  INFORMATION  CONTACT: 
Tina  A,  Lamoreaux.  Counsel,  room  H- 
11027.  Legal  Division.  FDIC.  550  17lh 
Street  NW,.  Washington.  DC  20006 
Telephone:  (202)  736-3134. 
SUPPLEMENTARY  INFORMATION:  Financial 
Institutions  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims. 

ManilaBank  California.  #4330.  Los 
Angeles.  CA 


Huntington  Pacific  Thrift  &  Loan.  #4552. 
Huntington  Beach.  CA. 

Dated:  September  19. 1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Acting  E.\ccuti\e  Secretary. 
[FR  Doc  94-23543  Filed  9-22-94:  8:45  ami 
BILUNG  CODE  •714-01-^ 


FEDERAL  RESERVE  SYSTEM 

Fifth  Third  Bancorp,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U  S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wTiting  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  tliat 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  »he 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  October  17,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
(lohn  J,  Wixted.  Jr..  Vice  President)  1455 


East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1.  Fifth  Third  Bancorp,  Cincinnati, 
Ohio;  to  acquire  Mutual  Federal  Savings 
Bank.  Miamisburg.  Ohio;  and  thereby 
engage  in  permissible  savings 
association  activities  pursuant  to  § 
225.25(b)(a)  of  the  Board's  Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  SunTrust  Banks,  Inc.  (Company), 
an  affiliate  bank  service  corporation. 
Atlanta.  Georgia;  to  acquire  SunTrust 
Service  Corporation,  Atlanta.  Georgia, 
through  its  subsidiaries.  SunBank/Gulf 
Coast,  Sarasota,  Florida,  by  increasing 
its  ownership  of  Company,  to  2.14 
percent;  .SunBank/Tallahassee,  N.A., 
Tallahassee,  Florida,  by  increasing  its 
ownership  to  ,63  percent;  The  First 
National  Bank  of  Florence,  Florence. 
Alabama,  by  increasing  its  ownership  to 
.12  percent;  Trust  Company  Bank  of 
South  Georgia.  N.A..  Albany,  Georgia, 
by  increasing  its  ownership  to  .55 
percent;  and  Trust  Company  Bank  of 
North  Georgia,  Gainesville,  Georgia,  by 
increasing  its  ownership  to  .11  percent, 
and  thereby  engage  in  providing  data 
processing  services,  pursuant  to  § 
225.25(b)(7)  of  Lhe  Board's  Regulation  Y. 

r.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President) 
411  Locust  Street,  St.  Louis,  Missouri 
63166: 

',  First  Banks,  Inc.,  Clayton.  Missouri; 
to  acquire  River  Valley  Holding,  Inc.. 
Chicago.  Illinois,  and  thereby  acquire 
River  Valley  Savings  Bank,  Peoria. 
'Hinois,  and  thereby  engage  in  such 
business  as  would  be  done  by  a  savings 
and  loan  association,  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  19.  1994, 
lennifer  J.  Johnson. 
Df^pu  ty  Secretary  of  the  Bixird. 
IFR  Doc.  94-23557  Filed  9-22-94:  8:45  am] 
BILLING  CODE  621(M)t-F 


Norwest  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  US.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225, 21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 


banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  apphcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  13. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation.  Minneapolis, 
Minnesota;  to  engage  de  novo  through 
its  subsidiary  Norwest  Agricultural 
Credit.  Inc.,  Sioux  Fall,  South  Dakota,  in 
establishing  a  de  novo  office  in  Mesa. 
Arizona,  and  engage  in  agricultural 
lending  activities  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
Additionally,  Norwest  Agricultural 
Credit.  Inc..  request  authority  to  engage 
in  this  activity  on  a  nationwide  basis. 

Board  of  Governors  of  the  Federal  Resene 
System.  September  19.  1994.  , 
fennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
[FR  Doc.  94-23558  Filed  9-;.'2-94:  H  45  dm| 

BILLING  CODE  621(M)1-F 


Principal  National  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  whv  a 
w^ritten  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
17.  1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Principal  National  Bancorp,  Inc.. 
Pontiac,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  Repubfic  Savings 
BanJt,  Piper  City,  Illinois,  an  interim 
Illinois  savings  bank  being  used  to 
facilitate  the  conversion  and  acquisition 
of  Home  Guaranty  Savings  Association. 
Piper  City,  Illinois,  an  Illinois  savings 
and  loan  association, 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Truman  Bancorp,  Inc..  Brentwood. 
Missouri;  to  acquire  at  least  an 
additional  21 .68  percent,  for  a  total  of 
54.13  percent,  of  the  voting  shares  of 
U.S.  National  Bank  of  Clayton.  St  Louis. 
Missouri. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Aspen  Valley  Bancshares,  Inc.. 
Aspen,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Aspen 
Valley  Bank,  N,A..  Aspen.  Colorado,  in 
organization. 

2.  FirstBank  Holding  Companv  of 
Colorado.  ESOP.  Lakewood.  Colorado: 
to  become  a  bank  holding  company  b\ 
acquiring  27.4  percent  of  the  voting 
shares  of  FirstBank  Holding  Companv  of 
Colorado,  Lakewood.  Colorado,  and 
thereby  indirectly  acquire  FirstBank  of 
Arvada,  National  Association.  Arvada. 
Colorado;  First  Bank  of  Aurora.  Nationil 
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Association.  Aurora.  Colorado; 
FirstBank  of  Avon.  Avon,  Colorado; 
FirstBank  of  South  Boulder,  National 
Association,  Boulder,  Colorado; 
FirstBank  of  Boulder.  National 
Association.  Boulder,  Colorado. 
FirstBank  of  Breckenridge,  National 
Association,  Breckenridge.  Colorado. 
FirstBank  of  Castle  Rock.  National 
Association.  Castle  Rock,  Colorado: 
FirstBank  of  Cherry  Creek,  National 
Association.  Denver.  Colorado; 
FirstBank  of  Denver.  N.A..  Denver. 
Colorado;  FirstBank  of  Longmont. 
Longmont.  Colorado;  FirstBank  of 
Northern  Colorado.  Fort  Collins. 
Colorado;  FirstBank  of  Tech  Center. 
National  Association.  Englewood. 
Colorado;  FirstBank  of  Colorado, 
National  Association.  Lakewood, 
Colorado:  FirstBank  of  South  jeffco. 
Littleton.  Colorado;  FirstBank  of 
Lakewood.  National  Association. 
Lakewood.  Colorado;  FirstBank  of 
Littleton,  National  Association, 
Littleton,  Colorado;  FirstBank  of 
Arapaihoe  County.  National  Association. 
Littleton.  Colorado;  FirstBank  of 
Silverthome  National  Association. 
Silverthome,  Colorado:  FirstBank  of 
Vail.  Vail.  Colorado;  FirstBank  North. 
National  Association,  Westminster. 
Colorado;  FirstBank  of  Wheatridge. 
National  Association,  Wheat  Rjdge. 
Colorado;  FirstBank.  National 
Association.  Palm  Desert.  California 

3  Tilden  Banksbares,  Inc..  Tilden. 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  The  Tilden  Slate 
Bank,  Tilden.  Nebraska. 

Board  of  Covernon  of  the  Federai  Reserve 
System.  September  19.  1994 
iMuiilar  ).  J«>hiiaon. 
[)eputy  Secretary  of  the  Board 
jFR  Doc  94-23559  Filed  9-22-94;  8  45  am) 
BtLUNO  OOOC  ai»-01-F 


Q  Bancorp,  Inc.;  Change  in  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  BanJts  or  Bank  Holding 
Companies;  Correction 

This  notice  corrects  a  notice  (FR  Doc 
94-22964)  published  on  page  47634  of 
the  issue  for  Friday,  September  IB. 
1994. 

Under  the  Federal  Reserve  Bank  of 
Minneapolis  heading,  the  entry  for  O 
Bancorp,  Inc.,  is  revised  to  read  as 
follows: 

J   Q  Bancorp,  Inc.,  Geraldine. 
Montana;  to  engage  de  novo  in  making, 
acquiring  or  servicing  loans  or  other 
extensions  of  credit  for  its  own  account 
or  the  account  of  others,  pursuant  to  § 
225.25(b)ll)  of  the  Board's  Regulation  Y. 
The  geographic  scope  for  these  activities 


is  a  35  mile  radius  of  Geraldine. 
Montana. 

Comments  on  this  application  must 
be  received  by  October  6, 1994. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  September  19. 1994 
Jennifer  |.  )«lins*a. 
Deputy  Secretary  <^the  Board 
|FR  Doc  94-23560  Filed  9-22-94.  8  45  ami 
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FEDERAL  TRADE  COMMISSION 
[Docket  C^524J 

The  American  Association  of 
Language  Specialists;  Prohibited 
Trade  Practices,  and  AfTirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTIOM:  Consent  Order 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
professional  association  of  interpreters, 
based  in  Washington.  DC,  from  fixing 
or  otherwise  interfering  with  any  form 
of  price  or  fee  competition  among 
language  specialists  in  the  future;  from 
maintaining  any  agreement  or  plan  to 
limit  or  restrict  the  specialists  working 
lime  or  condition;  for  ten  years,  from 
making  statements  at  an  association 
meeting  concerning  fees;  and.  for  three 
years,  from  compiling  and  distributing 
aggregate  information  concerning  fees 
already  charged. 

DATES:  Complaint  and  Order  issued 
August  31.  1994.' 

FOR  FURTHER  WFORMATtON  CONTACT: 
Michael  McNeely.  FTC/S-330B. 
Washington.  DC.  20580.  (202)  326- 
290A 
SUPPLEMENTARY  tNFOflMATION:  On 

Wednesday,  February  23, 1994,  there 
was  published  in  the  Federal  Register. 
59  FR  8628.  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
The  American  Association  of  Language 
Specialists,  for  the  purpose  of  soliciting 
public  comment  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 


the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6.  Stat.  721;  15  U.S.C.  46  Interprets  or 
applies  sec  5.  38  Stat  719.  as  amended:  15 
rSC  45)1 
Benjamin  I.  Berman. 

Acting  Secretary. 

IFR  Doc  94-23579  Filed  9-22-')4.  8.45  axii] 
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[Docket  C-3525) 

American  Society  of  Interpreters; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  the 
professional  association  of  interpreters, 
based  in  Washington.  DC.  from  fixing 
or  otherwise  interfering  with  any  form 
of  price  or  fee  competition  among 
language  specialists  in  the  future;  froir 
maintaining  any  agreement  or  plan  to 
limit  or  restrict  the  specialists  working 
time  or  condition;  for  ten  years,  from 
making  statements  at  an  association 
meeting  concerning  fees;  and.  for  thre^ 
years,  from  compiling  and  distributing 
aggregate  information  concerning  fees 
already  charged. 

DATES:  Complaint  and  Order  issued 
August  31.  1994.'' 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McNeelv,  FTC/S-3308. 
Washington.  D.C.  20580.  (202)  326- 
2904. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  February  23,  1994.  there 
was  pubUshed  in  the  Federal  Register, 
59  FR  8628,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
American  Society  of  Interpreters,  for  the 
purpose  of  soliciting  public  commenL 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  Filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuemce  of  the 
compliant  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  ara  availabi*  inioi  the  Contunission's  Put>lic 
Referenca  Bnach.  H-13a  Bth  Streat  A  Pemuylvanii 
Avenue.  NW..  Washington.  DC  20580. 


*  Copies  of  Uie  Cocnplaiirt  and  the  Decision  and 
Ordar  are  available  frvoi  tfae  Commission's  Public 
Reference  Branch.  H-130. 6(ii  Street  A  Pemitylvania 
Avenue.  N.W..  Waahin^n.  U  C.  20380. 


and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721, 15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719.  as  amended: 
15  use.  45). 

Benjamin  I.  Bcrroan. 

Acting  Secretary. 

IFR  Doc.  94-23578  Filed  9-22-94;  8:45  am) 
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[File  No.  9410108] 

Columbia/HCA  Healthcare 
Corporation;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
metliodp  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  permit, 
among  other  things,  the  hospital 
company  to  complete  its  acquisition  of 
Medical  Care  America,  but  would 
require  it  to  divest  the  Alaska  Surgery 
Center  within  twelve  months  to  a 
Commission-approved  entity.  If  the 
transaction  is  not  completed  in  the 
designated  time  frame,  the  respondents 
would  be  required  to  permit  the 
Commission  to  appoint  a  trustee.  In 
addition,  the  consent  agreement  would 
require  the  respondent,  for  ten  years,  to 
obtain  Commission  approval  before 
acquiring  an  interest  worth  more  than 
$1  million  in  any  outpatient  surgical 
services  facility  in  Anchorage,  Alaska, 
and  before  selling  such  an  interest  to 
any  entity  that  operates  an  outpatient 
surgical  services  facility  in  Anchorage. 
Alaska. 

DATES:  Comments  must  be  received  on 
or  before  November  22, 1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Fa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Horoschak,  FTC/S-3115, 
Washington,  D.C.  20580.  (202)  326- 
2756. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 

The  Federal  Trade  Commission 
("Commission"),  having  initiated  an 
investigation  into  the  proposed 
acquisition  of  Medical  Care  America, 
Inc.  by  Columbia/HCA  Healthcare 
Corporation  ("Columbia/HCA'),  and  it 
now  appearing  that  Columbia/HCA 
("proposed  respondent")  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  divest  certain  assets  and  to 
cease  and  desist  from  making  certain 
acquisitions,  and  providing  for  other 
relief: 

It  is  hereby  agreed  by  and  between  the 
proposed  respondent  by  its  duly 
authorized  officer  and  attorney,  and 
counsel  for  the  Commission  that: 

1.  The  proposed  respondent 
Columbia/HCA  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  at  201  West 
Main  Street,  Louisville,  Kentuckv. 
40202. 

2.  The  proposed  respondent  admits 
all  the  jurisdictional  facts  set  forth  in 
the  draft  of  complaint  here  attached. 

3.  The  proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  p>eriod 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 


decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  alleged  in  the  draft  of 
complaint  here  attached,  or  that  the 
facts  as  alleged  in  the  draft  complaint, 
other  than  jurisdictional  facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
here  attached  and  its  decision 
containing  the  following  order  to  divest 
and  to  cease  and  desist,  and  other  relief 
in  disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  respondent's  address  as  stated  in  this 
agreement  shall  constitute  service.  The 
proposed  respondent  waives  any  right  it 
may  have  to  any  other  maimer  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  imderstanding. 
representation,  or  interpretation  not 
contained  in  the  order  or  this  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

/.  The  proposed  respondent  has  read 
the  proposed  complaint  and  order 
contemplated  hereby.  The  proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  The  proposed 
respondent  further  imderstands  tJiat  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

//  is  ordered  That  as  used  in  this 
order,  the  following  definitions  shall 
apply: 

A.  "Respondent"  or  "Columbia/HCA" 
means  Columbia/HCA  Heahbcare 
Corporation,  its  partnerships,  joint 
ventures,  companies,  subsidiaries. 


.*  e\nf%  it 
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divisions,  groups  and  affiliates 
controlled  by  Respondent,  and  their 
respective  directors,  officers,  employees, 
agents,  and  representatives,  and  their 
respective  successors  and  assigns. 

B.  The  "Acquisition"  means  the 
acquisition  by  Columbia/HCA  of 
MeidicaJ  Care  America.  Inc..  ixK:luding 
the  Alaska  Surgery  Center. 

C  "Outpatient  sui^ry  facility"  means 
a  health  faciUty  which  has  as  a  function 
the  provision  of  outpatient  surgery 
services.  Outpatient  surgery  facilities 
include  general  acute  care  hospitals  that 
offer  outpatient  surgery  senices.  as  well 
as  ainbulatory  surgery  centers  that  are 
not  part  of  a  general  acute  care  hospital. 
The  term  "outpatient  gurgery  facility" 
shall  not  Include  a  physician's,  other 
healthcare  professional's,  or  group 
practice's  office  or  offices  that  provide 
outpatient  surgery  services  for  use 
solely  by  that  physician,  healthcare 
professional,  or  group  practice,  so  long 
as  such  iacility  is  not  licensed  as  an 
ambulatory  surgical  facility  by  the  State 
of  Alaska. 

D.  "Outpatient  surgery  services" 
means  facilities,  personnel,  and  tools 
and  equipment  used  by  doctors  in 
performing  surgical  procedures  on 
patients  who  are  not  confined  for  more 
than  23  hours  in  an  acute  care  hospital 
or  other  facility  for  recovery  following 
the  sur;gery.  Outpatient  surgery  services 
include  operating  rooms,  recovery 
rooms,  surgical  tools  and  devices, 
nurses,  anesthesia  equipment  and 
personnel. 

E.  To  "operate  an  outpatient  surgen.' 
facility"  means  to  own,  lease,  manage, 
or  otherwise  control  or  direct  the 
operations  of  an  outpatient  surgery 
faciUty,  directly  or  indirectly 

F.  "Affiliate"  means  any  entity  whose 
management  and  policies  are  controlled 
in  any  way.  directly  or  indirectly,  by  the 
person  with  which  it  is  affiliated. 

G.  "Person"  means  any  natural 
person,  partnership,  corporation, 
company,  association,  trust,  joint 
venture,  or  other  business  or  legal 
entity,  including  any  governmental 
agency. 

H.  "Commission "  means  thf  Ffderal 
Trade  Commission. 

I.  "Schedule  A  Assets"  means  assets 
acquired  by  the  respondent  and  listed 
on  the  attached  Schedule  A. 

].  "Viability  and  competitiveness" 
means  that  the  Schedule  A  Assets  arc 
capable  of  functioning  independently 
and  competitively. 

K.  "Assets  and  Businesses"  include, 
but  are  not  limited  to.  all  assets, 
properties,  businesaes.  rights,  privileges, 
contractual  interests,  licenses,  and 
goodwill  of  whatever  nature,  tangible 


and  intangible,  including,  without 
limitation,  the  following: 

1 .  All  real  property  interests 
(including  fee  simple  interests  and  real 
property  leasehold  interests,  whether  as 
lessor  or  lessee),  together  with  all 
buildings.  Lmprovements  and  fixtures 
located  thereon,  all  construction  in 
progress  thereat,  all  appurtenances 
thereto,  and  all  licenses  and  permits 
related  thereto  (collectively,  the  "Real 
Property"); 

2.  All  contracts  and  agreements  with 
physicians,  other  health  care  providers, 
unions,  third  party  payors.  HMOs, 
customers,  suppliers,  sales 
representatives,  distributors,  agents, 
personal  property  lessors,  personal 
property  lessees,  licensors,  licensees, 
cosigners,  and  consignees  (collectively, 
the  "contracts"); 

3.  All  machinery,  equipment,  fixtures, 
vehicles,  furniture,  inventories,  and 
supplies  (other  than  such  inventories 
and  supplies  as  are  used  in  the  ordinary 
course  of  business  during  the  time  that 
Columbia/HCA  owns  the  assets) 
(collectively,  the  "Personal  Property"); 

4.  All  research  materials,  technical 
information,  management  information 
systems,  software,  software  licenses, 
inventions,  trade  secrets,  technology, 
know  how.  specifications,  designs, 
drawings,  processes,  and  quality  control 
data  (collectively,  the  "intangible 
Personal  Property"); 

5.  AH  books,  records  and  files, 
excluding,  however,  the  corporate 
minute  books  and  tax  records  of 
Columbia/HCA  and  its  AffiUates:  and 

6.  All  prepaid  expenses. 

// 

It  is  further  ordered  That: 

A.  Respondent  shall  divest,  absolutely 
and  in  good  faith,  within  twelve  (12) 
months  of  the  date  this  order  becomes 
final,  the  Schedule  A  Assets,  and  shall 
also  divest  such  additional  assets  and 
businesses  ancillary  to  the  Schedule  A 
Assets  and  effect  such  arrangements  as 
are  necessary  to  assure  the  marketabihty 
and  the  viability  and  competitiveness  of 
the  Schedule  A  Assets. 

B.  Respondent  shall  divest  the 
Schedule  A  Assets  only  to  an  acquirer 
that  receives  the  prior  approval  of  the 
Commission,  and  only  in  a  manner  that 
receives  the  prior  approval  of  the 
Commission.  The  purpose  of  the 
divestiture  of  the  Schedule  A  Assets  is 
to  ensure  the  continuation  of  the 
Schedule  A  Assets  as  an  ongoing,  viable 
outpatient  surgery  facility  and  to 
reniedy  the  lessening  of  competition 
resulting  from  the  Acquisition  as  alleged 
in  the  Commission's  complaint. 

C.  Respondent  shall  comply  with  all 
terms  of  the  Agreement  to  Hold 


Separate,  attached  hereto  and  made  a 
part  hereof  as  Appendix  I.  Said 
Agreement  shall  continue  in  effect  until 
such  time  as  respondent  has  fulfilled 
the  divestitiu^  requirements  of  this 
order  or  until  such  other  time  as  the 
Agreement  to  Hold  Separate  provides. 

D.  Pending  divestiture  of  the 
Schedule  A  Assets,  respondent  shall 
take  such  actions  as  are  necessary  to 
maintain  the  viability  and 
competitiveness  and  the  marketability 
of  the  Schedule  A  Assets,  and  to  prevent 
the  destruction,  removal,  wasting, 
deterioration,  or  impairment  of  any  of 
the  Schedule  A  Assets,  except  for 
ordinary  wear  and  tear. 

E.  A  condition  of  approval  by  the 
Commission  of  the  divestiture  shall  be 
a  written  agreement  by  the  acquirer  of 
the  Schedule  A  Assets  that  it  will  not 
sell  for  a  period  often  (10)  years  from 
the  date  of  divestiture,  directly  or 
indirectly,  through  subsidiaries, 
partnerships,  or  otherwise,  without  the 
prior  approval  of  the  Commission,  the 
Schedule  A  Assets  to  any  person  who 
operates,  or  will  operate  immediately 
following  the  sale,  any  other  outpatient 
surgery  facility  in  the  Municipality  of 
Anchorage,  Alaska. 

/// 

It  is  further  ordered  That: 

A.  It  the  respondent  has  not  divested, 
absolutely  and  in  good  faith  and  with 
the  Commission's  prior  approval,  the 
Schedule  A  Assets,  in  accordance  with 
this  order,  within  twelve  (12)  months  of 
the  date  this  order  becomes  final,  the 
Commission  may  appoint  a  trustee  to 
divest  the  Schedule  A  Assets.  In  the 
event  that  the  Commission  or  the 
Attorney  General  brings  an  action  for 
any  failure  to  comply  with  this  order  or 
in  any  way  relating  to  the  Acquisition, 
pursuant  to  5(/)  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45(7),  or  any 
other  statute  enforced  by  the 
Commission,  the  respondent  shall 
consent  to  the  appointment  of  a  trustee 
in  such  action.  Neither  the  appointment 
of  a  trustee  nor  a  decision  not  to  appoint 
a  trustee  under  this  paragraph  shall 
preclude  the  Commission  or  the 
Attorney  General  from  seeking  civil 
penalties  or  any  other  relief  available  to 
it  for  any  failure  by  the  respondent  to 
comply  with  this  order. 

B.  If  a  trustee  is  appointed  by  the 
Commission  or  a  court  pursuant  to 
Paragraph  III.  A.  of  this  order,  the 
respondent  shall  consent  to  the 
following  terms  and  conditions 
regarding  the  trustee's  powers,  duties, 
authority,  and  responsibilities: 

1.  The  Commission  shall  select  the 
trustee,  subject  to  the  consent  of  the 
respondent,  which  consent  shall  not  be 


unreasonably  withheld.  The  trustee 
shall  be  a  person  with  experience  and 
expertise  in  acquisitions  and 
divestitures.  If  respondent  has  not 
opposed,  in  writing,  including  the 
reasons  for  opposing,  the  selection  of 
any  proposed  trustee  within  ten  (10) 
days  after  notice  by  the  staff  of  the 
Commission  to  respondent  of  the 
identity  of  any  proposed  trustee, 
respondent  shall  be  deemed  to  have 
consented  to  the  selection  of  the 
proposed  trustee. 

2.  Subject  to  the  prior  approval  of  the 
Commission,  the  trustee  shall  have  the 
exclusive  power  and  authority  to  divest 
the  Schedule  A  Assets. 

3.  Within  ten  (10)  days  after 
appointment  of  the  trustee,  respondent 
shall  execute  a  trust  agreement  that, 
subject  to  the  prior  approval  of  the 
Commission  and,  in  the  case  of  a  court- 
appointed  trustee,  of  the  court,  transfers 
to  the  trustee  all  rights  and  powers 
necessary  to  permit  the  trustee  to  effect 
the  divestiture  required  by  this  order. 

4.  The  trustee  shall  have  twelve  (12) 
months  from  the  date  the  Commission 
approves  the  trust  agreement  described 
in  Paragraph  III.B.3.  to  accomplish  the 
divestiture,  which  shall  be  subject  to  the 
prior  approval  of  the  Commission.  If, 
however,  at  the  end  of  the  twelve-month 
period,  the  trustee  has  submitted  a  plan 
of  divestiture  or  believes  that  divestiture 
can  be  achieved  within  a  reasonable 
time,  the  divestiture  period  may  be 
extended  by  the  Commission,  or  in  the 
case  of  a  court-appointed  trustee,  by  the 
court;  provided  however,  the 
Commission  may  extend  this  period 
only  two  (2)  times. 

5.  The  trustee  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  related  to  the 
Schedule  A  Assets,  or  to  any  other 
relevant  information  as  the  trustee  may 
request.  Respondent  shall  develop  such 
financial  or  other  information  as  such 
trustee  may  reasonably  request  and  shall 
cooperate  with  the  trustee.  Respondent 
shall  take  no  action  to  interfere  with  or 
impede  the  trustee's  accomplishment  of 
the  divestiture.  Any  delays  in 
divestiture  caused  by  respondent  shall 
extend  the  time  for  divestiture  under 
this  Paragraph  in  an  amoimt  equal  to  the 
delay,  as  determined  by  the  Commission 
or,  for  a  court-appointed  trustee,  by  the 
court. 

6.  The  trustee  shall  use  his  or  her  best 
efforts  to  negotiate  the  most  favorable 
price  and  terms  available  in  each 
contract  that  is  submitted  to  the 
Commission,  subject  to  the  respondents 
absolute  and  unconditional  obligation  to 
divest  at  no  minimum  price.  The 
divestiture  shall  be  made  in  the  manner 
and  to  the  acquirer  as  set  out  in 


Paragraph  11  of  this  order;  provided, 
however,  if  the  trustee  receives  bona 
fide  offers  from  more  than  one  acquiring 
entity,  and  if  the  Commission 
determines  to  approve  more  than  one 
such  acquiring  entity,  the  trustee  shall 
divest  to  the  acquiring  entity  selected  by 
respondent  from  among  those  approved 
by  the  Commission. 

7.  The  trustee  shall  serve,  without 
bond  or  other  security,  at  the  cost  and 
expense  of  the  respondent,  on  such 
reasonable  and  customary  terms  and 
conditions  as  the  Commission  or  a  court 
may  set.  The  trustee  shall  have  the 
auAority  to  employ,  at  the  cost  and 
expense  of  respondent,  such 
consultants,  accountants,  attorneys, 
investmerrt  bankers,  business  brokers, 
appraisers,  and  other  representatives 
and  assistants  as  are  necessary  to  carr> 
out  the  trustee's  duties  and 
responsibilities.  The  trustee  shall 
account  for  all  monies  derived  from  the 
sale  and  all  expenses  incurred.  After 
approval  by  the  Commission  and,  in  the 
case  of  a  court-appointed  trustee,  by  the 
court,  of  the  account  of  the  trustee, 
including  fees  for  his  or  her  services,  all 
remaining  monies  shall  be  paid  at  the 
direction  of  the  respondent  and  the 
trustee's  power  shall  be  terminated.  The 
trustee's  compensation  shall  be  based  at 
least  in  significant  part  on  a  commission 
arrangement  contingent  on  the  trustee's 
divesting  the  Schedule  A  Assets. 

8.  Respondent  shall  indemnify  the 
trustee  and  hold  the  trustee  harmless 
against  any  losses,  claims,  damages, 
liabilities,  or  expenses  arising  out  of,  or 
in  coimection  with,  the  performance  of 
the  trustee's  duties,  including  all 
reasonable  fees  of  counsel  and  other 
expenses  incurred  in  connection  with 
the  preparation  for,  or  defense  of  any 
claim,  whether  or  not  resulting  in  any 
liability,  except  to  the  extent  that  such 
liabilities,  losses,  damages,  claims,  or 
expenses  result  from  misfeasance,  gross 
negligence,  vrillful  or  wanton  acts,  or 
bad  faith  by  the  trustee. 

9.  If  the  trustee  ceases  to  act  or  fails 
to  act  diligently,  a  substitute  trustee 
shall  be  appointed  in  the  same  mani>er 
as  provided  in  Paragraph  III.  A.  of  this 
order. 

10.  The  Commission  or,  in  the  case  of 
a  court-appointed  trustee,  the  court 
may  on  its  own  initiative,  or  at  the 
request  of  the  trustee  issue  such 
additional  orders  or  directions  as  may 
be  necessary  or  appropriate  to 
accomplish  the  divestiture  required  by 
this  order. 

11.  The  trustee  shall  have  no 
obligation  or  authority  to  operate  or 
maintain  the  Schedule  A  Assets. 

12.  The  trustee  shall  report  ia  writing 
to  the  respondent  and  to  the 


Commission  every  sixty  (60)  days 
concerning  the  trustee's  efforts  to 
accomplish  divestiture 

IV 

It  is  further  ordered  That,  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not, 
without  the  prior  approval  of  the 
Commission,  directly  or  indirectly, 
through  subsidiaries,  partnerships,  or 
otherwise: 

A.  Acquire  any  stock,  share  capital, 
equity,  or  other  interest  in  any  person 
presently  engaged  in.  or  within  the  two 
years  preceding  such  acquisition 
engaged  in.  operating  an  outpatient 
surgery  facility  in  the  Municipality  of 
Anchorage.  Alaska; 

B.  Acquire  any  assets  used,  or 
previously  used,  in  the  Municipality  of 
Anchorage,  Alaska  (and  still  suitable  for 
use)  for  operating  an  outpatient  surgery 
facility  from  any  person  presently 
engaged  in,  or  within  the  two  years 
preceding  such  acquisition  engaged  in, 
operating  an  outpatient  surgery  facility 
in  the  Municipality  of  Anchorage, 
Alaska; 

C.  Enter  into  any  agreement  or  other 
arrsmgement  to  obtain  direct  or  indirect 
ownership,  managemeixt,  or  control  of 
any  outpatient  surgery  facihty,  or  any 
part  thereof,  in  the  Municipality  of 
Anchorage.  Alaska,  including  but  not 
limited  to.  a  lease  of  or  management 
contract  for  any  such  outpatient  surgery 
facility; 

D.  Acquire  or  otherwise  obtain  the 
right  to  designate  directly  or  indirectly 
directors  or  trustees  of  any  outpatient 
surgerj'  facility  in  the  Municipality  of 
Anchorage.  Alaska. 

E.  Permit  any  outpatient  surgery 
facility  it  operates  in  the  Municipality  of 
Anchorage,  Alaska  to  be  acquired  by 
any  person  that  operates,  or  will  operate 
immediately  following  such  acquisition, 
any  other  outpatient  surgery  facility  in 
the  Municipality  of  Anchorage,  Alaska. 

Provided,  however,  that  such  prior 
approval  shall  not  be  required  for: 

1 .  The  establishment  of  a  new 
outpatient  surgery  service  or  facility 
(other  than  as  a  replacement  for  an 
outpatient  surgery  service  or  facility,  not 
operated  by  respondent,  in  the 
Municipality  of  Anchorage,  Alaska, 
pursuant  to  an  agreement  or 
understanding  between  respondent  and 
the  person  operating  the  replaced 
service  or  facility): 

2.  Any  transaction  otherwise  subject 
to  this  Paragraph  IV  of  this  order  if  the 
fair  market  value  of  (or,  in  case  of  an 
asset  acquisition,  the  consideration  to  be 
paid  for)  the  outpatient  surgery  facility 
or  part  thereof  to  be  acquired  does  not 
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nxcofd  uiio  million  dollars  (il.uuu.uuuj. 
or 

3  The  acquisition  of  products  or 
services  in  the  ordinary  course  of 
business. 


//  is  further  ordered  Thii\.  for  a  period 
often  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not. 
directly  or  indirectly,  through 
subsidiaries,  partnerships  or  otherwise, 
without  providing  advance  written 
notification  to  the  Commission, 
consummate  any  joint  venture  or  other 
arrangement  with  any  other  outpatient 
surgery  facility  in  the  Municipality  of 
Anchorage,  Alaska,  for  the  joint 
establishment  or  operation  of  any  new 
outpatient  surgery  facility,  or  pari 
thereof,  in  the  Municipality  of 
Anchorage,  Alaska.  Such  advance 
notification  shall  be  filed  immediately 
upon  respondent's  issuance  of  a  letter  of 
intent  for.  or  execution  of  an  agreement 
to  enter  into,  such  a  transaction, 
whichever  is  earlier. 

Said  notification  required  by  this 
Paragraph  V  of  this  order  shall  be  given 
on  the  Notification  and  Report  Form  set 
forth  in  the  appendix  to  part  80,3  of  title 
16  of  the  Code  of  Federal  Regulations 
(as  amended),  and  shall  be  prepared  and 
transmitted  in  accordance  with  the 
requirements  of  that  part,  except  that  no 
filing  fee  will  be  required  for  any  such 
notification,  notification  need  not  be 
made  to  the  United  States  Department  of 
justice,  and  notification  is  required  only 
of  respondent  and  not  of  any  other  party 
to  the  transaction.  Respondent  is  not 
required  to  observe  any  waiting  period 
for  said  notification  required  in  this 
Paragraph  V. 

Respondent  shall  comply  with 
reasonable  requests  by  the  Commission 
staff  for  .uiditional  information 
concerning  any  transaction  subject  to 
this  Paragraph  V  of  this  order,  within 
fifteen  (15)  days  of  service  of  such 
requests. 

Provided,  however,  that  no 
transaction  shall  be  subject  to  this 
Paragraph  V  of  this  order  if: 

1.  The  fair  market  value  of  the  assets 
to  be  contributed  to  the  joint  venture  or 
other  arrangement  by  outpatient  surgery 
facilities  not  operated  by  respondent 
does  not  exceed  one  million  dollars 
(SI. 000.000), 

2.  The  service,  facility,  or  part  thereof 
to  be  established  or  operated  in  <i 
transaction  subject  to  this  order  is  to 
engage  in  no  activities  other  than  the 
provision  of  the  following  services: 
laundry;  data  processing,  purchasing; 
materials  management;  billing  and 
collection:  dietary:  industrial 
engineering:  maintenance:  printing: 
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socuruy.  recorus  management; 
laboratory  testing;  personnel  education: 
testing,  or  training:  or  health  care 
financing  (such  as  through  a  health 
maintenance  organization  or  preferred 
provider  organization):  or 

3.  Notification  is  required  to  be  made, 
and  has  been  made,  pursuant  to  Section 
7A  of  the  Clayton  Act,  15  U  S.C.  §  18a. 
or  prior  approval  by  the  Commission  is 
required,  and  has  been  requested, 
pursuant  to  Paragraph  IV  of  this  order 

It  in  further  ordered  TYia\.  for  a  period 
of  ten  (10)  years  from  the  date  this  order 
becomes  final,  respondent  shall  not 
permit  all  or  any  substantial  part  of  any 
outpatient  surgery  facility  it  operates  in 
the  Municipality  of  Anchorage.  Alaska 
to  be  acquired  by  any  other  person 
(except  pursuant  to  the  divestiture 
required  by  Paragraph  11  of  this  order) 
unless  the  acquiring  person  files  with 
the  Commission,  prior  to  the  closing  of 
such  acquisition,  a  written  agreement  to 
be  bound  by  the  provisions  of  this  order, 
which  agreement  respondent  shall 
require  as  a  condition  precedent  to  the 
acquisition. 

17/ 

//  IS  further  ordered  That : 

A.  Within  sixty  (60)  days  after  the 
date  this  order  becomes  final  and  every 
sixty  (60)  days  thereafter  until  the 
respondent  has  fully  complied  with 
Paragraph  II  of  this  order,  the 
respondent  shall  submit  to  the 
Commission  a  verified  wTitten  report 
setting  forth  in  detail  the  manner  and 
form  in  which  it  intends  to  comply,  is 
complying,  and  has  complied  with 
Paragraph  II  of  this  order  Respondent 
shall  include  in  its  compliance  reports, 
among  other  things  that  are  required 
from  time  to  time,  a  full  description  of 
the  efforts  being  made  to  cdiiiply  with 
Paragraph  II  of  the  order,  including  a 
description  of  all  substantive  contracts 
or  negotiations  for  the  divestiture  and 
the  identity  of  all  parties  contacted. 
Respondent  shall  also  include  in  its 
compliance  reports  copies  of  all  written 
communications  to  and  from  such 
parties,  all  internal  memoranda,  and  all 
reports  and  recommendations 
concerning  divestiture. 

B.  One  (1)  year  from  the  date  this 
order  becomes  final,  annually  for  the 
next  nine  (9)  years  on  the  anniversary  of 
the  date  this  order  becomes  final,  and  at 
other  times  as  the  Commission  may 
requi/e.  respondent  shall  file  a  \erified 
written  report  with  the  Commission 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  and  il  is 
complying  with  Paragraphs  IV,  V.  and 
VI  of  this  order. 


VIII 

It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assignment,  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  the  order. 

IX 

It  is  further  ordered  That,  for  the 
purpose  of  determining  or  securing 
compliance  with  this  order,  the 
respondent  shall  permit  any  duly 
authorized  representative  of  the 
Commission: 

A.  Access,  during  office  hours  and  in 
the  presence  of  counsel,  to  inspect  and 
copy  all  books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of  the 
respondent  relating  to  any  matters 
contained  in  this  order:  and 

B.  Upon  five  days'  notice  to 
respondent  and  without  restraint  or 
interference  from  it,  to  interview 
officers,  directors,  or  employees  of 
respondent. 

Schedule  A 

The  assets  to  be  divested  ("Schedule 
A  Assets  ")  shall  consist  of,  without 
limitation,  all  Assets  and  Businesses 
relating  to  the  Alaska  Surgery  Center, 
which  were  acquired  by  Columbia/HCA 
pursuant  to  the  Acquisition  (including 
all  improvements,  additions  and 
enhancements  made  to  such  assets  prior 
to  divestiture). 
*        •        •         •        • 

It  is  further  provided  That  to  the 
extent  that  any  of  the  contracts, 
warranties  with  respect  to  Personal 
Property,  licenses  or  other  interests  in 
the  Intangible  Personal  Property,  or 
other  Schedule  A  Assets: 

(A)  Also  applies  to  facilities  or 
operations  other  than  those  included  in 
the  Schedule  A  Assets,  then  during  the 
period  (the  "Contract  Period") 
beginning  on  the  closing  date  of  the 
Acquisition  and  ending  on  the  earlier  of 
(1)  the  expiration  of  the  term  of  the 
given  contract  or  other  right  and  (2)  the 
second  anniversary  of  Columbia/ HC  As 
divestiture  of  the  Schedule  A  Assets, 
Columbia/HCA,  at  the  request  of  the 
owner  or  acquirer  of  the  Schedule  A 
Assets,  shall  use  its  reasonable  best 
efforts  to  cause  the  services,  property,  or 
other  benefits  provided  or  made 
available  under  such  a  contract  or  other 
Schedule  A  Asset  to  continue  to  be 


available  to  the  owTier  or  acquirer  of  the 
Schedule  A  Assets  on  terms  and 
conditions  substantially  similar  tb  those 
presently  in  effect;  or 

(B)  Requires  the  consent  of  a  third 
party  in  order  to  transfer  or  assign  such 
Contract  or  other  Schedule  A  Asset, 
then  Columbia/HCA,  at  the  request  of 
the  owner  or  acquirer  of  the  Schedule  A 
Assets,  shall  use  its  reasonable  best 
efforts  to  obtain  such  consent  and.  if 
such  consent  cannot  be  obtained,  to 
cooperate  in  any  reasonable 
arrangement  with  the  owTier  or  acquirer 
of  the  Schedule  A  Assets  designed  to 
provide  to  sux:h  owner  or  acquirer  the 
benefits  of  the  given  contract  or  other 
Schedule  A  AiseH  during  the  Contract 
Period  on  terms  and  conditions 
substantially  similar  to  those  presently 
in  effect. 

Appendix  I 

.^{ffreement  to  Hold  Separate 

This  .Agreement  to  Hold  Separate 
("Agreement")  is  by  and  between 
Columbia/HCA  Healthcare  Corporation 
("respondent"  or  "Columbia/'HCA "),  a 
corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Delaware,  with 
its  principal  place  of  business  at  201 
West  Main  Street,  Louisville,  Kentucky 
40202;  and  the  Federal  Trade 
Commission  ("Commission"),  an 
independent  agency  of  the  United  States 
Government,  established  under  the 
Federal  Trade  Commission  Act  of  1914, 
\5V.S.C.A\,etseq. 

Whereas,  on  or  about  May  23,  1994, 
Columbia  agreed  to  acquire  all  of  the 
stock  of  Medical  Care  America,  Inc. 
("Medical  Care  America"),  and  thereby 
acquire  Alaska  Surgery  Center,  an 
outpatient  surgical  facility  in 
Anchorage,  Alaska,  and  other  Medical 
Care  America  assets,  including  95  other 
outpatient  surgical  facilities  (the 

"Acquisition^;  and 

Whereas,  the  Commission  is  now 
investigating  the  Acquisition  to 
determine  if  it  would  violate  any  of  the 
statutes  enforced  by  the  Commission; 

and 

Whereas,  if  the  Commission  accepts 
the  attached  Agreement  Containing 
Consent  Order  ("Consent  Order*"), 
which  would  require  the  divestiture  of 
certain  assets  listed  in  Schedule  A  of  the 
Consent  Order  ("Schedule  A  Assets"), 
including  the  Alaska  Surgery  Center  in 
Anchorage,  Alaska,  the  Commission 
must  place  the  Consent  Order  on  the 
public  record  for  a  period  of  at  least 
sixty  (605  days  and  may  subsequently 
withdraw  such  acceptance  pursuant  to 
the  provisions  of  Section  2.34  of  the 
Commission's  Rules:  and 


Whereas,  the  Commission  is 
concerned  that  if  an  understanding  is 
not  reached,  preser\'ing  the  status  quo 
ante  of  the  5>chedule  A  Assets  during 
the  period  prior  to  the  final  acceptance 
and  issuance  of  the  Consent  Order  by 
the  Commission  (after  the  60-day  public 
comment  period),  divestiture  resulting 
from  any  proceeding  challenging  the 
l^ality  of  the  Acquisition  might  not  be 
possible,  or  might  be  less  than  an 
effective  remedy;  and 

Whereas,  the  Commission  is 
concerned  that  if  the  Acquisition  is 
consummated,  it  will  be  necessary  to 
preserve  the  Commission's  abihty  to 
require  the  divestiture  of  the  Schedule 
A  Assets  as  described  in  Paragraph  U  of 
the  Consent  Order  and  the 
Commission's  right  to  have  Alaska 
Surgery  Center  continue  as  a  viable 
independent  outpatient  surgical  faciUty; 
and 

Wheres,  the  purpose  of  this 
Agreement  and  the  Consent  Order  is  to: 

(i)  Preser\-e  Alaska  Siugical  Center  as 
a  viable  independent  outpatient  surgical 
facility  jjending  its  divestiture,  and 

(ii)  Remedy  any  anticompetitive 
effects  of  the  Acquisition: 

Whereas,  respondent's  entering  into 
this  Agreement  shall  in  no  way  be 
construed  as  an  admission  by 
respondent  that  the  Acquisi*ion  is 
illegal;  and 

Whereas,  respondent  understands  that 
no  act  or  transaction  contemplated  by 
this  Agreement  shall  be  deemed 
immune  or  exempt  from  the  provisions 
of  the  antitrust  laws  or  the  Federal 
Trade  Commission  Act  by  reason  of 
anything  in  this  Agreement. 

Now,  therefore,  the  parties  agree, 
upon  understanding  that  the 
Commission  has  not  yet  determined 
whether  the  Acquisition  will  be 
challenged,  and  in  consideration  of  the 
Commission's  agreement  that,  unless 
the  Commission  determines  to  reject  the 
Consent  Order,  it  will  not  seek  fiuther 
relief  from  respondent  with  respect  to 
the  Acquisition,  except  that  the 
Commission  may  exercise  any  and  all 
rights  to  enforce  this  Agreement  and  the 
Consent  Order  to  which  it  is  annexed 
and  made  a  part  thereof,  and  in  the 
event  the  required  divestiture  is  not 
accomplished  to  appoint  a  trustee  to 
seek  divestiture  of  the  Schedule  A 
Assets  pursuant  to  the  Consent  Order,  as 
follows; 

1 .  Respondent  agrees  to  execute  the 
Agreement  Containing  Consent  Order 
and  be  bound  by  the  attached  Consent 
Order. 

2.  Respondent  agrees  that  from  the 
date  this  Agreement  is  accepted  until 
the  earliest  of  the  dates  listed  in 
subparagraphs  2.a  or2.b.  it  will  comply 


with  the  provisions  of  paragraph  3  of 
this  Agreement: 

a.  Three  (3j  business  days  after  the 
Commission  withdraws  its  acceptance 
of  the  Consent  Order  pursuant  to  the 
provisions  of  Section  2.34  of  the 
Commission's  Rules;  or 

b.  The  day  after  the  divestiture 
required  by  the  Consent  Order  has  been 
completed. 

3.  Respondent  will  hold  the  Schedule 
A  Assets  as  they  are  presently 
constituted  separate  and  apart  on  the 
following  terms  and  conditions: 

a.  The  Schedule  A  Assets,  as  they  are 
presently  constituted,  shall  be  held 
separate  and  apart  and  shall  be  operated 
independently  of  respondent  (meaning 
here  and  hereinafter,  Columbia/HCA 
excluding  the  Schedule  A  Assets), 
except  to  the  extent  that  respondent 
must  exercise  direction  an  control  over 
the  Schedule  A  Assets  to  assure 
compliance  with  this  Agreement  or  the 
Consent  Order,  and  except  as  otherwise 
provided  in  this  Agreement. 

b.  Prior  to,  or  simultaneously  with  its 
acquisition  of  the  stock  of  Medical  Care 
America,  respondent  shall  organize  a 
distinct  and  separate  legal  entity,  either 
a  corporatioit,  limited  liability  company, 
or  general  or  limited  partnership  ("New 
Company")  and  adopt  constituent 
documents  for  the  New  Company  that 
are  not  inconsistent  with  other 
provisions  of  this  Agreement  or  the 
Consent  Order.  Respondent  shall 
transfer  all  ownership  and  control  of  all 
Schedule  A  Assets  to  the  New 
Company. 

c.  The  board  of  directors  of  the  New 
Company,  or.  in  the  event  respondent 
organizes  an  entity  other  than  a 
corporation,  the  governing  body  of  the 
entity  ("New  Company  Board")  shall 
have  five  members.  Respondent  may 
elect  the  members  of  the  New  Company 
Board;  provided,  however,  that  the  New 
Company  Board  shall  include  no  more 
than  two  members  who  are  a  director, 
officer,  employ'ee,  or  agent  of 
respondent  ("the  respondent's  New 
Company  Board  member(s)").  The  New 
Company  Board  shall  include  a 
chairman  who  is  independent  of 
respondent  and  is  competent  to  assure 
the  continued  viability  and 
competitiveness  of  the  Schedule  A 
Assets.  Meetings  of  the  New  Company 
Board  during  the  term  of  this  Agreement 
shall  be  stenographically  transcribed 
and  the  transcripts  retained  for  two  (2J 
years  after  the  termination  of  this 
Agreement. 

d.  Respondent  shall  not  exercise 
direction  or  control  over,  or  influence 
directly  or  indirectly,  the  Schedule  A 
Assets,  the  independent  Chairman  of 
the  Board  of  the  New  Company,  the 
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Now  Cujapaav  Utuxd.  or  tfii"  Ni'vv 
Company  or  any  of  its  operations  or 
businesses:  provided,  however,  that 
respondent  may  exercise  only  such 
direction  and  control  over  the  New 
Company  as  is  necessary  to  assure 
compliance  with  this  Agreenu'nt  or  the 
Consent  Order 

e.  Respondent  shall  maintain  the 
viability  and  competitiveness  and  the 
marketability  of  the  S<;hedule  A  Assets 
and  shall  not  sell,  transfer,  encumber 
(other  than  in  the  normal  course  of 
business),  or  otherwise  impair  their 
viability  and  competitiveness  or  their 
marketabilitv 

f.  Except  for  the  respondents  New 
Company  Board  members,  respondent 
shall  not  permit  any  director,  officer, 
employee,  or  agent  of  respondent  to  also 
be  a  dire<:tor.  officer,  or  employee  of  the 
New  Company. 

g.  The  New  Company  shall  be  staffed 
with  sufficient  employees  to  maintain 
the  viability  and  comj>etitiveness  of  the 
Schedule  A  As.sets.  which  employees 
shall  be  selected  from  Alaska  Surgery 
Center's  existing  employee  base  and 
may  also  be  hired  from  sources  other 
than  Alaska  Surgerv  Center 

h  With  the  exception  of  the 
respondent  s  New  Company  Board 
Members,  respondent  shall  not  change 
the  composition  of  the  New  Company 
Board  unless  the  independent  chairman 
consents.  The  independent  chairman 
shall  have  power  to  remove  members  of 
the  New  Company  Board  for  cause 
Respondent  shall  not  change  the 
composition  of  the  management  of  the 
New  Company  except  that  the  New 
Company  Board  shall  have  the  power  to 
remove  management  employees  for 
cause. 

i.  If  the  independent  chairman  ceases 
to  act  or  fails  to  act  diligently,  a 
substitute  chairman  shall  be  appointed 
in  the  same  manner  as  provided  in 
Paragraph  3  c.  of  this  Agreement. 

j  Except  as  required  by  law,  and 
except  to  the  extent  that  necessary 
information  is  exchanged  in  the  course 
of  evaluating  the  Acquisition,  defending 
investigations,  defending  or  prose<.uting 
litigation,  or  negotiating  agreements  to 
divest  assets,  or  complying  with  this 
Agreement  or  the  Consent  Order, 
respondent  shall  not  receive  or  have 
access  to.  or  use  or  continue  to  use.  any 
material  confidential  information  not  in 
the  public  domain  about  the  New- 
Company  or  the  activities  of  the  New 
Company  Board  Nor  shall  the  New 
Company  or  the  New  Company  Board 
receive  or  have  access  to.  or  use  or 
continue  to  use.  any  material 
confidential  information  not  in  the 
public  domain  about  respondent  and 
relating  to  ri>spondent's  outpatient 


ivUigiLal  laLiIilius  m  AiiLnordgi'.  .AiaiKa. 
Respondent  may  receive  on  a  regular 
basis  aggregate  financial  information 
relating  to  the  New  Company  necessary 
and  essential  to  allow  respondent  to 
prepare  United  States  consolidated 
financial  reports,  tax  returns,  and 
personnel  reports.  Any  such 
information  that  is  obtained  pursuant  to 
this  subparagraph  shall  be  used  only  for 
the  purposes  set  forth  in  this 
subparagraph  ("Material  confidential 
information."  as  used  herein,  means 
competitively  sensitive  or  proprietary 
information  not  independently  known 
to  respondent  from  sources  other  than 
the  New  Company,  and  includes,  but  is 
not  limited  to.  customer  lists,  price  lists, 
marketing  methods,  patents, 
technologies,  processes,  or  other  trade 
secrets.) 

k.  Except  as  permitted  by  this 
Agreement,  the  respondents  New 
Company  Board  members  shall  not  in 
their  capacity  as  New  Company  Board 
members,  receive  material  confidential 
information  and  shall  not  disclose  any 
such  information  received  under  this 
Agreement  to  respondent,  or  use  it  to 
obtain  any  advantage  for  respondent. 
The  respondent's  New  Company  Board 
members  shall  enter  a  confidentiality 
agreement  prohibiting  disclosure  of 
material  confidential  information  The 
respondents  New  Company  Board 
members  shall  participate  in  matters 
that  come  before  the  New  Company 
Board  only  for  the  limited  purposes  of 
considering  a  capital  investment  or 
other  transaction  exceeding  $250,000. 
approving  any  proposed  budget  and 
operating  plans,  and  carrying  out 
respondent's  responsibilities  under  this 
Agreement  and  the  Consent  Order 
Except  as  permitted  by  this  Agreement, 
the  respondent's  New  Company  Board 
members  shall  not  participate  in  any 
matter,  or  attempt  to  influence  the  votes 
of  the  other  members  of  the  New 
Company  Board  with  respec  t  to  matters, 
that  would  involve  a  conflict  of  interest 
if  respondent  and  the  New  (  ompany 
were  separate  and  independent  entities. 

1  If  necessary  to  assure  compliance 
with  the  terms  of  this  Agreement,  the 
Consent  Agreement,  or  the  Consent 
Order,  respondent  may.  but  is  not 
required  to.  assign  an  individual  to  the 
New  Company  for  the  purpose  of 
overseeing  such  complian<  e  (on-site 
person  ").  The  on-site  person  shall  have 
access  to  all  officers  and  employees  of 
the  New  Company  and  such  records  of 
the  New  Company  as  he  deems 
necessary  and  reasonable  to  assure 
compliance.  Such  individual  shall  enter 
into  a  confidentiality  agreement 
prohibiting  disclosure  of  material 
confidential  information 


in  .Any  material  transaction  of  the 
New  Company  that  is  out  of  the 
ordinary  course  of  business  must  be 
approved  by  a  majority  vote  of  the  New 
Company  Board;  provided  that  the  New 
Company  shall  engage  in  a  transaction, 
material  or  otherwise,  that  is  precluded 
by  this  Agreement. 

n  Respondent  shall  provide  the  New 
Company  with  sufficient  working 
capital  to  operate  at  its  current  rate  of 
operation,  and  to  carry  out  any  capital 
improvement  plans  for  the  New 
Company  which  have  already  been 
approved. 

o.  During  the  period  commencing  on 
the  date  this  Agreement  is  effective  and 
terminating  on  the  earlier  of  (i)  twelve 
months  after  the  date  the  Consent  Order 
becomes  final,  or  (ii)  the  date 
contemplated  by  subparagraph  2. a  (the 
"Initial  Divestiture  Period  "),  respondent 
shall  make  available  for  use  by  he  New 
Company  funds  sufficient  to  jserform  all 
necessary  routine  maintenance  to,  and 
replacements  of.  the  Schedule  A  Assets 
("normal  repair  and  replacement '). 
After  termination  of  Initial  Divestiture 
Period  and  until  the  earlier  of  the  date 
contemplated  by  either  subparagraph 
2. a  or  2  b.  respondent  shall  make 
available  for  use  by  the  New  Company 
each  year  an  amount  not  less  than  that 
required  for  normal  repair  and 
replacement.  Provided,  however,  that  in 
any  event,  respondent  shall  provide  the 
New  Company  with  such  funds  as  are 
necessary  to  maintain  the  viability  and 
competitiveness  and  marketability  of 
the  Schedule  A  Assets. 

4  Should  the  Federal  Trade 
Commission  seek  in  any  proceeding  to 
compel  respondent  to  divest  any  of  the 
Schedule  A  Assets,  as  provided  in  the 
Consent  Order,  or  to  seek  any  other 
injunctive  or  equitable  relief  for  any 
failure  to  comply  with  the  Consent 
Order  or  this  Agreement,  or  in  any  way 
relating  to  the  Acquisition,  as  defined  in 
the  draft  complaint,  respondent  shall 
not  raise  any  objection  based  upon  the 
expiration  of  the  applicable  Hart-Scott- 
Rodino  Antitrust  Improvements  Art 
waiting  period  or  the  fact  thai  the 
Commission  has  permitted  the 
Acquisition.  Respondent  also  waives  all 
rights  to  contest  the  validity  of  this 
Agreement. 

5.  To  the  extent  that  this  Agreement 
requires  respondent  to  take,  or  prohibits 
respondent  from  taking,  certain  actions 
that  otherwise  may  be  required  or 
prohibited  by  contract,  respondent  shall 
abide  by  the  terms  of  this  Agreement  or 
the  Consent  Order  and  shall  not  assert 
as  a  defense  such  contract  requirements 
in  a  civil  penalty  action  brought  by  the 
Commission  to  enforce  the  terms  of  this 
Agreement  or  Consent  Order 


6.  For  the  purpose  of  determining  or 
securing  compliance  with  this 
Agreement,  subject  to  any  legally 
recognized  privilege,  and  upon  written 
request  with  reasonable  notice  to 
respondent  made  to  its  principal  office, 
respondent  shall  permit  any  duly 
authorized  representative  or 
representatives  of  the  Commission: 

a.  Access  during  the  office  hours  of 
respondent  and  in  the  presence  of 
counsel  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession,  or  under 
the  control  of  respondent  relating  to 
corrfpliance  with  this  Agreement; 

b.  Upon  five  (5)  days  notice  to 
respondent,  and  without  restraint  or 
interference  from  respondent,  to 
interview  officers  or  employees  of 
respondent,  who  may  have  counsel 
present,  regarding  any  such  matters. 

7.  This  Agreement  shall  not  be 
binding  until  approved  by  the 
Commission. 

Analysis  of  Proposed  Consent  Order 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  a 
proposed  consent  order  from  Columbia/ 
HCA  Healthcare  Corporation 
("Columbia").  The  agreement  would 
settle  charges  by  the  Federal  Trade 
Commission  that  Columbia's  proposed 
acquisition  of  outpatient  surgery 
facilities  from  Medical  Care  America. 
Inc.  ("MCA")  would  have  violated 
Section  7  of  the  Clayton  Act,  and 
Section  5  of  the  Federal  Trade 
Commission  Act.  if  it  had  been  carried 
out. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  fi-om  the  agreement  or  issue 
and  serve  the  agreement's  proposed 
order. 

Columbia  ov\-ns  and  operates  acute 
rare  hospitals  in  various  localities, 
including  an  acute  care  hospital  in  the 
Anchorage.  Alaska  area  which  provides 
outpatient  surgery  services.  MCA  owns 
and  operates  ambulatory  surgery  centers 
in  various  localities,  including 
Anchorage.  Alaska.  The  complaint 
accompanying  the  proposed  consent 
order  concerns  the  proposed 
acquisition's  impact  upon  competition 
for  outpatient  surgery  services  in 
Anchorage.  According  to  the  complaint. 
Columbia  owns  and  operates  Alaska 


Regional  Hospital  in  Ajichorage  which 
provides  outpatient  surgery  services. 
MCA  owns  and  operates  the  Alaska 
Surgery  Center  in  Anchorage. 

The  consent  order,  if  issued  in  final 
form  by  the  Commission,  would  settle 
charges  that  the  acquisition  may 
substantially  lessen  competition  in 
Anchorage.  The  complaint  alleges  that 
Columbia  and  MCA  ai-e  competitors  for 
outpatient  surgery  services  in  that 
market.  The  outpatient  surgery  services 
market  in  Anchorage,  according  to  the 
complaint,  is  already  highly 
concentrated,  and  entry  by  new 
competitors  would  be  difficult.  The 
complaint  alleges  that  the  Commission 
has  reason  to  believe  that  the 
acquisition  would  have  anticompetitive 
effects  in  the  Anchorage  outpatient 
surgery  services  market,  in  violation  of 
Section  7  of  the  Clayton  Act  and  Section 
5  of  the  Federal  Trade  Commission  Act. 
unless  an  effective  remedy  eliminates 
such  anticompetitive  effects. 

The  order  accepted  for  public 
comment  contains  provisions  requiring 
the  divestiture  by  Columbia  of  the  MCA 
outpatient  surgery  facility.  Alaska 
Surgery  Center,  and  related  assets  in 
Anchorage.  Alaska.  The  purpose  of  the 
divestiture  is  to  ensure  the  continuation 
of  the  Alaska  Surgery  Center  as  an 
ongoing,  viable  outpatient  surgery 
facility  independent  of  Colimibia,  and  to 
remedy  the  lessening  of  competition  in 
the  Anchorage  outpatient  surgery 
ser\'ices  market  resulting  from  the 
acquisition. 

"The  proposed  order  requires 
Columbia  to  obtain  the  approval  of  the 
Commission  for  the  divestiture  of  the 
Alaska  Surgery  Center.  Under  the  terms 
of  the  order,  the  required  divestiture 
must  be  completed  within  twelve 
months  of  the  date  the  order  becomes 
final.  If  the  required  divestiture  were 
not  completed  within  the  twelve-month 
period,  Columbia  would  consent  to  the 
appointment  of  a  trustee,  who  would 
have  twelve  additional  months  to  effect 
the  divestiture.  The  hold  separate 
agreement  executed  in  conjunction  with 
the  consent  agreement  requires 
Columbia,  until  the  completion  of  the 
divestiture  or  as  otherwise  specified,  to 
hold  separate  and  preserve  all  of  the 
assets  and  businesses  of  the  Alaska 
Surgery  Center. 

The  proposed  order  provides  that 
approval  by  the  Commission  of  the 
divestiture  shall  be  conditioned  upon 
the  agreement  by  the  acquirer  that,  for 
ten  years  from  the  date  of  the 
divestiture,  it  will  not  sell,  without  the 
prior  approval  of  the  Commission,  to 
another  person  operating  (or  in  the 
process  of  acquiring)  any  outpatient 
surgery  facility  in  Anchorage,  Alaska. 


The  order  would  prohibit  Columbia 
from  acquiring  any  outpatient  surgery 
facility  in  Anchorage  without  the  prior 
approval  of  the  Federal  Trade 
Commission.  It  would  also  prohibit 
Columbia  from  transferring,  without 
prior  Commission  approval,  any 
outpatient  surgery  facility  it  operates  in 
Anchorage  to  another  person  operating 
(or  in  the  process  of  acquiring)  em 
outpatient  surgery  facility  in  the  area. 
These  provisions,  in  combination, 
would  give  the  Commission  authority  to 
prohibit  any  substantial  combination  of 
the  outpatient  surgery  services 
operations  of  Columbia  with  those  of 
any  other  outpatient  surgery  facility  in 
A.nchorage,  unless  Columbia  convinced 
the  Commission  that  a  particular 
transaction  would  not  endanger 
competition  in  Anchorage.  The 
provision  would  not  apply  to 
acquisitions  or  sales  where  the  value  of 
the  transferred  assets  is  $1  million  or 
less,  and  the  provisions  would  expire 
ten  years  after  the  order  becomes  final. 

For  ten  years,  the  order  would 
prohibit  Columbia  from  transferring  all 
or  any  substantial  part  of  any  outpatient 
surgery  facility  in  Anchorage  to  another 
party  wdthout  first  filing  with  the 
Commission  an  agreement  by  the 
transferee  to  be  bound  by  the  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
proposed  order,  to  assist  the 
Commission  in  its  determination 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
and  order  or  to  modify*  their  terms  in 
any  way. 

"The  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  Columbia  that  its 
proposed  acquisition  would  have 
violated  the  law,  as  alleged  in  the 
Commission's  complaint. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  94-23583  Filed  9-22-94:  8:45  ami 
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agency:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 


4aH«K> 


hetl«al   Renwter   /  Vol     S'»    \(      1H4    /   Friday,   St-.teniber  23     1'>'M   /  N«»«i(>-<; 


Federal  Register  /  Vol.  59.  No.  184  /  Friday,  September  23.  1994  /  Notices 


48891 


4&H\ii) 


Federal   Reittsler   /  Vol    sn    No     184   /  FrJd.Tv,   Sp;.fpn>.t)«T  ^3.   Ut'M   I  No(ia?s 


Federal  Register  /  Vol.  59,  No.  184  /  Friday.  September  23,  1994  /  Notices 


48891 


Commi&sion  approval,  would  prohibit, 
among  other  things,  the  members  of  the 
medical  staff  from  agreeing,  or 
attempting  to  enter  into  an  agreenieat,  to 
prevent  or  restrict  the  service*  offered 
by  Good  Samaritan,  the  clinic,  or  any 
other  health  care  provider  by  refusing  to 
deal  with  others  offering  health  care 
services,  or  by  withholding  patient 
referrals. 

DATES:  Comments  must  be  received  on 
or  before  November  22,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTCA^ffice  of  die  Secretary. 
Room  159.  6th  St.,  and  Pa.  Ave.,  NW.. 
Washington.  DC  20530 
FOR  FURTW6R  INfORKIATtOW  COfiTACT: 
Mark  Horoschak,  FTC/S-3115, 
Washington.  DC  20580.  (202)  326-2756. 
SUPPt-EMENTARY  iNfORI«ATX)N:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(h)(6Mii)) 

Agreement  Containing  Consent  Order 
To  Cms*  and  Dwist 

The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the  Medical 
Staff  of  Good  Samaritan  Regional 
Medical  Center,  hereinafter  referred  to 
as  "propoaed  respondent. "  and  it  now 
appearing  that  the  proposed  respondent 
is  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
h'om  the  use  of  the  acts  and  practices 
bein^  investigated, 

ft  1%  hireby  agreed  by  and  between  the 
proposed  respondent  and  its  attorney, 
and  counsel  for  the  Fe<lenil  Trade 
Commission  that: 

1   Proposed  respondent  Medical  Staff 
of  Good  Samaritan  Regional  Medical 
Center  is  an  unincorporated  Msociation. 
organized  and  existing  under  the  laws  of 
the  State  of  Arizona,  with  its  mailing 
address  at  1111  E.  McDowell  Road, 
Phoenix,  Arizona  85062. 

2.  Proposed  respondent  admits  all  the 
juhsdiciional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Propoeed  respondent  waives: 

(a)  Any  further  pruradural  steps: 

(b)  The  requirement  that  the 
CommiflSkm's  daciston  contain  a 


statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  with 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Cximmission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent.  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  with  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  efliect  and  may  be  .iltered. 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  United  States  Postal 
Service  of  the  complaint  and  decision 
containing  the  agreed-to  order  to 
proposed  respondent's  address  as  stated 
in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
maniwr  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 


may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  The  representatives  and  counsel  of 
proposed  respondent  have  read  the 
proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued,  the 
Medical  Staff  of  Good  Samaritan 
Regional  Medical  Center  wrill  be 
required  to  file  compbance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  resfKjndent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

/ 

It  is  ordered  That  for  purposes  of  this 
order,  the  following  definitions  shall 
apply: 

A.  "Medical  Staff'  means  the  Medical 
Staff  of  Good  Samaritan  Regional 
Medical  Center,  its  successors,  assigns, 
officers,  directors,  committees,  agents, 
employees,  and  representatives. 

B.  "Good  Samaritan"  means 
Samaritan  Health  Systems,  formerly 
operated  as  two  separate  corporations 
(Samaritan  Foundation  and  its 
subsidiary  Samaritan  Health  Services). 
doing  business  as  Good  Samaritan 
Regional  Medical  Center,  a  non-profit 
corporation  with  its  principal  ofJFices 
located  at  1111  E.  McDowrell  Road, 
Phoenix,  Arizona  85062,  its 
subsidiaries,  affiliates,  successors, 
assigns,  officers,  administrators, 
directors,  committees,  agents, 
employees,  and  representatives. 

C.  "SPC  "  means  Samaritan  Physicians 
Center,  Inc.,  an  Arizona  Corporation,  its 
subsidiaries,  affiliates,  successors, 
assigns,  officers,  administrators, 
directors,  committees,  agents, 
employees,  and  representatives. 

D.  "integrated  joint  venture"  means  a 
joint  arrangement  to  provide  health  care 
services  in  which  physicians  who 
would  otherwise  be  competitors  pool 
their  capital  to  finance  the  venture,  by 
themselves  or  together  with  others,  and 
share  a  substantial  risk  of  loss  from  their 
participation  in  the  venture. 

// 

It  is  ordered  That  respondent  Medical 
Staff,  directly  or  jndiiectly.  or  through 
any  device,  shall  cease  and  desist  from 
entering  into,  maintaining,  or 
continuing,  or  attempting  to  enter  into, 
maintain,  or  continue,  any  agreement  or 
understanding,  either  express  or 
implied,  between  or  among  its  members 
or  with  other  physicians,  providers  of 
health  care  services,  medical  societies, 
hospitals,  or  medical  staffs,  for  the 


purpose  or  with  the  effect  of  preventing 
or  restricting  the  offering  or  delivery  of 
health  care  services  by  Good  Samaritan. 
SPC  or  any  other  provider  of  health  care 
services,  including  any  agreement  to: 

A.  Refuse  to  deal,  tHreaten  to  refuse  to 
deal,  or  attempt  to  induce  others  to 
refuse  to  deal  or  threaten  to  refuse  to 
deal;  and 

B.  Withhold  patient  referrals,  threaten 
to  withhold  patient  referrals,  or  attempt 
to  induce  others  to  withhold  patient 
referrals  or  threaten  to  withhold  patient 
referrals. 

/// 

A.  It  is  further  ordered  That  this  order 
shall  not  be  constructed  to  prohibit  the 
Medical  Staff  or  its  members  from 
offering  to  participate  or  participating 
with  other  physicians,  pursuant  to  the 
Medical  Staffs  bylaws,  in  bona  fide 
utilization  review,  quality  assurance,  or 
credentialling  activities  in  connection 
with  the  provision  of  physician  services. 

B.  //  is  further  orderea  That  this  order 
shall  not  be  construed  to  prohibit  any 
individual  member  of  the  Medical  Staff 
fi'om  entering  into  an  agreement  or 
combination  with  any  other  physician 
or  health  care  practitioner  with  whom 
the  individual  Medical  Staff  member 
practices  in  partnership  or  in  a 
professional  corporation,  or  who  is 
employed  by  the  same  person  as  said 
Medical  Staff  member. 

C.  It  is  furthered  ordered  That  this 
order  shall  not  be  construed  to  prohibit 
respondent  Medial  Staff  fi-om  forming, 
facilitating  the  formation  of,  or 
participating  in,  an  "integrated  joint 
venture"  that  limits  the  number  of 
participating  physicians,  as  long  as  the 
physicians  participating  in  the  joint 
venture  remain  free  to  deal  with  other 
persons  or  entities  other  than  through 
the  joint  venture. 

IV 

It  is  further  ordered  That  the  Medical 
Staff  shall: 

A.  Within  thirty  (30)  days  after  the 
date  this  order  becomes  final,  mail  a 
copy  of  this  order  and  the 
accompanying  compliant  to  each 
member  of  the  Medical  Staff  as  of  the 
date  this  order  becomes  final,  and  for  a 
period  of  three  (3)  years  after  the  date 
this  order  becomes  final,  distribute  to 
each  new  member  of  the  Medical  Staff 
a  copy  of  this  order  and  the 
accompanying  compliant  within  thirty 
(30)  days  after  he  or  she  is  officially 
admitted  to  the  Medical  Staff. 

B.  For  a  period  of  three  (3)  years  after 
the  date  this  order  becomes  final, 
maintain  records  adequate  to  describe  in 
detail  any  action  taken  in  connection 
u-ith  the  activities  covered  by  this  order 


and,  upon  reasonable  notice,  make  such 
records  available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying. 

C.  Within  sixty  (60)  days  after  the  date 
this  order  becomes  final,  annually  for 
three  (3)  years  on  the  anniversary  of  the 
date  this  order  becomes  final,  and  at 
such  other  times  as  the  Federal  Trade 
Commission  may  by  written  notice 
require,  file  with  the  Federal  Trade 
Commission  a  report  setting  forth  in 
detail  the  manner  and  form  in  which  it 
has  compiled  and  is  complying  with 
this  order. 

D.  Notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  respondent,  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation  or  association,  or 
any  other  change  in  the  association 
which  may  affect  compliance 
obligations  arising  out  of  this  order. 

Medical  Staff  of  Good  Samaritan 
Regional  Medical  Center  Analysis  of 
Proposed  Consent  Order  to  Aid  Public 
Conmient 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  Medical  Staff  of 
Good  Samaritan  Regional  Medical 
Center  ("the  Medical  Staff).  The 
Agreement  settles  charges  by  the 
Federal  Trade  Commission  that  the 
Medical  Staff  restrained  competition  by, 
among  other  things,  combining  or 
conspiring  to  threaten  to  boycott  Good 
Samaritan  Regional  Medical  Center 
("Good  Samaritan")  in  order  to  induce 
termination  of  Good  Samaritan's 
involvement  with  a  multispecialty 
physicians'  clinic. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  p-^.'-sons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
agreement.  The  analysis  is  not  intended 
to  constitute  an  official  interpretation  of 
either  the  proposed  complaint  or  the 
proposed  consent  order  or  to  modify 
their  terms  in  any  way. 

The  Complaint 

Under  the  terms  of  the  agreement,  a 
proposed  complaint  would  be  issued  by 
the  Commission  along  with  the 
proposed  consent  order.  The  proposed 
complaint  alleges  that  members  of  the 


Medical  Staff  joined  in  a  common  plan 
to  threaten  to  boycott  Good  Samaritan  in 
order  to  induce  termination  of  Good 
Samaritan's  involvement  with  the 
Samaritan  Physician  Center 
multispecialty  physicians'  cUnic 
C'SPC").  At  various  times  during,  and  in 
furtherance  of,  the  conspiracy,  the 
Medical  Staff  allegedly: 

A.  Threatened  to  boycott  Good 
Samaritan  by  representing  to  Good 
Samaritan  that  doctors  would  jointly 
withhold  patient  admissions  if  Good 
Samaritan  continued  its  relationship 
with  SPC;  and 

B.  Solicited  physicians  on  the 
Medical  Staff  to  threaten  to  withhold 
patient  admissions  from  Good 
Samaritan  if  Good  Samaritan  continued 
its  relationship  with  SPC. 

The  complaint  alleges  that  the  effects 
of  the  Medical  Staffs  conduct  have  been 
to  restrain  trade  unreasonably  and 
hind?r  competition  in  the  provision  of 
health  care  services  in  Maricopa 
County,  Arizona  in  the  following  ways, 
among  others: 

A.  Depriving  consumers  of  the  price 
and  quality  benefits  of  competition 
between  SPC  and  independent  fee-for- 
service  practitioners; 

B.  Depriving  consumers  of  the  full 
array  of  services  that  Good  Samaritan 
sought  to  offer  consumers  in  Maricopa 
County; 

C.  Hindering  SPC's  ability  to  offer 
health  care  services  to  consumers  by 
raising  its  costs,  reducing  its  efficiency, 
and  delaying  or  preventing  SPC  from 
offering  specialty  and  subspecialty 
services; 

D.  Limiting  competition  among 
physicians  in  Maricopa  County  to  tlie 
extent  that  physicians  agreed  not  to 
compete  with  each  other,  but  rather  act 
only  on  collectively  determinerl  terms, 
in  deciding  whether  to  admit  patients  to 
Good  Samaritan,  to  refer  patients  to  SPC 
physicians,  or  otherwise  to  deal  with 
Good  Samaritan;  and 

E.  Raising  impediments  to  entry  into 
the  physician  services  market  by 
innovative  or  nontraditional  providers 
of  health  care  services. 

The  Proposed  Consent  Order 

The  proposed  consent  order  would 
prohibit  the  Medical  Staff  from  entering 
into,  or  attempting  to  enter  into,  any 
agreement  or  understanding  between  or 
among  its  members  or  with  other 
physicians,  providers  of  health  care 
services,  medical  societies,  hospitals,  or 
medical  staffs,  for  the  purpose  or  with 
the  effect  of  preventing  or  restricting  the 
offering  or  delivery  of  health  cfire 
services. 
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TIm  propoMd  consMtl  order  . 

•pecifkally  would  prohibit  any 
agreement  to: 

A.  Refuse  to  deal,  ihieaten  to  refuae  to 
dKal.  or  attempt  to  induce  others  to  do 
so.  and 

B.  withhold  patient  referrals,  threeten 
to  withhold  patient  referrals,  or  attempt 
to  induce  others  to  do  so. 

The  proposed  order  would  not 
prohibit: 

1  The  Mttdical  Staff  or  its  members 
from  participating  with  other 
physicians,  pursuant  to  the  Medical 
StafTs  bylaws,  in  bona  fide  utilization 
review,  quality  assurance,  or 
credentialiin^  activities  in  connection 
with  the  provision  of  physician  services; 

2.  Any  individual  member  of  the 
^^^^^c■l  staff  from  entering  into  an 
agreement  with  any  other  physician  or 
health  care  practitioner  with  whom  the 
individual  Medical  Staff  member 
practices  in  partnership  or  in  a 
profeaaional  corporation,  or  who  is 
employed  by  the  same  person  as  said 
Medical  Staff  member:  or 

3  The  Medical  Staff  from  forming, 
facilitating  the  formation  of,  or 
participating  in.  an  "integrated  joint 
venture"  th^  limits  the  number  of 
participating  physicians,  as  long  as  the 
physicians  participating  in  the  yoiat 
venture  remain  free  to  deal  with  other 
persons  or  entities  other  than  through 
the  joint  venture 

Tne  Medical  Staff  agreed  to  the  order 
for  settlement  purposes  only,  and  the 
Medical  Staffs  agreement  to  the  order 
does  not  constitute  an  admission  by  the 
Medical  Staff  that  the  law  has  h«H>n 
violated  as  alleged  in  the  complaint. 
Bentamin  I.  Baman, 
Acting  Secretary- 
Statement  of  Commissioner  Roscoe  B. 
Starek.  Ill 

1  do  not  agree  with  the  Commission's 
decision  to  accept  the  consent 
agreement  in  this  matter  because  I  do 
not  find  the  evidence  sufTicient  to 
support  reason  to  believe  that  the 
proposed  respondent  violated  the  law 

Tne  centerpiece  of  this  case  is  a 
resolution  adopted  by  the  ni>  '  'Att 

of  Good  Samaritan  Rcgiooai 
Center  concerning  plans  under 
consideration  by  the  Medical  Center  to 
develop  a  multisi)ecialty  medical  clinic 
that  would  compete  with  staff  members' 
private  practices.  That  resolution — 
approved  on  November  14.  1988. 
following  certain  medical  staff 
members'  complaints  about  plans  fur 
the  clinic — declared  that  thoiM  plans 
"were  instituted  without  the  approval  of 
any  |m)adical  Ishaff  member  or 
committee."  fat  the  wake  of  the 
resolution,  the  Medical  Center  decided 


to  "freeie"  the  development  and 
planned  expulsion  of  the  clinic,  and 
eventually  the  Medical  Center  severed 

its  financial  and  other  ties  to  the  clinic. 

Nfithpr  thp  language  of  the  medical 
staff  resoluti«jn  nor  the  other 
information  unearthed  in  this 
investigation  establishes  to  my 
sati.sfaction  the  validity  of  the  core 
alIt»gation  here — that  in  order  to  end  the 
Medical  Center's  involvement  with  the 
clinic,  medical  staff  members  combined 
to  threaten  a  boycott  of  the  Medical 
Center  (which  they  would  effect  by 
referring  patients  to  other  area 
hospitals).  Although  indindual 
physicians  on  the  medical  staff  made 
clear  to  the  Medical  Center's 
administration  their  displeastire  with 
the  Medical  Center's  role  in  support  of 
the  clinic,  the  November  14.  1988 
resolution  and  surrounding  e\*ents  are 
insufficient  to  show  an  agreement  to 
threaten  a  boycott  This  case  rests 
almost  exclusively — and  in  my  view 
precariously — on  the  purported  boycott 
victims'  characterization  of  the  medical 
staffs  collective  state  of  mind  Because 
of  the  ambiguities  and  weaknesses  that 
plague  the  evidence  in  the  present  case. 
I  respectfully  dissent  from  the  decision 
to  accept  the  consent  agreement. 

IFR  Doc.  »4-235«l  Filed  »-22-«4.  8  45  ami 
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fFRe  No  922  32361 

Hyde  AUiiPtic  irdLiStr.es,  Inc.; 
Proposed  Consent  Agreement  Wtth 
Analysis  To  Aid  Pub'ic  Comment 

AGENCY:  Federal  i  rauc  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Massachusetts 
footwear  marketer  from  misrepresenting 
the  extent  to  which  any  footwear  is 
made  in  the  United  States,  and  would 
require  the  respondent  to  maintain 
materials  relied  upon  for  any  country  of 
origin  representations  and  to  distribute 
copies  of  the  Commission  order  to  its 
operating  divisions  and  certain 
company  officials. 

DATES:  Comments  must  be  received  on 
or  before  November  22,  1994. 
ADDRESSES:  0)mments  should  be 
dire».ted  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.,' 
Washington.  DC.  20.s«() 
FOR  Rifmcn  tmomtATKiH  cohtact: 


C  Steven  Baker.  Chicago  Regional 
Office,  Federal  Trade  Commission ,  55 
East  Monroe  St  .  Suite  1437.  Chicago,  IL 
60603  (312) 353-fll56. 
SUPPLEM€^rrARV  INrORMATlOM:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  the  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  conunent  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  §4.9(b)(6)(ii)  of  the 
Commission's  Rules  of  Practice  (16  CFR 
4.9(b){6Uii)). 

Agreemfnt  Containing  Con^pnt  OrdiT  to 
Cease  <ind  Dpmsi 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Hyde 
Athletic  Industries,  Inc.,  a  corporatiun 
("proposed  respondent"),  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investieated, 

//  is  hereby  agreed  by  and  between 
Hyde  Athletic  Industries,  Inc.,  by  its 
duly  authorized  officer,  and  its  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1 .  Proposed  respondent  Hyde  Athletic 
Industries,  Inc.,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Massachusetts,  with  its 
principal  office  or  place  of  business  at 
13  Centennial  Industrial  Park  Drive, 
Peabody.  Massachusetts  01960. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission,  ff  this 
agreement  is  accepted  by  the 


Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in. the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 


Order 

/ 

It  is  ordered  that  respondent,  Hvde 
Athletic  Industries,  Inc.,  a  corporation, 
its  successors  euid  assigns,  and  its 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  footwear  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  the 
extent  to  which  any  such  footwear  is 
made  in  the  United  States. 

Provided,  however,  that  a 
representation  that  any  such  footwear  is 
made  in  the  United  Slates  will  not  be  in 
violation  of  this  Order  so  long  as  all,  or 
virtually  all,  of  the  component  parts  of 
the  footwear  are  made  in  the  United 
States  and  all.  or  virtually  all,  of  the 
labor  in  assembling  the  footwear  is 
performed  in  the  United  States. 

Provided  further,  however, 
respondent  will  not  be  in  violation  of 
this  Order  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  such  footwear,  where 
such  footwear  is  made  or  assembled  in 
one  country  in  whole  or  in  part  of 
materials  made  in  another  country,  if 
the  country  of  origin  representation  for 
such  footwear  is  made  through  any  of 
the  following  truthful  representations: 

A.  "Made  (or  assembled)  in  'X' 
(country)  of  Y'  (country)  components"; 
or 

B.  "Made  (or  assembled)  in  'X' 
(country)  of  domestic  and  foreign 
components";  or 

C.  "Made  (or  assembled)  in  'X' 
(countrj')  of  primarily  (or  mostly) 
foreign  and  some  domestic 
components";  or 

D.  "Made  (or  assembled)  in  'X' 
(country)  of  primarily  (or  mostly) 
domestic  and  some  foreign 
components";  or 

E.  "Made  (or  assembled)  in  'X' 
(country)  of  foreign  components;" 

F.  "Built  in  'X'  (country)  of  imported 
components." 

For  purposes  of  this  provision,  where 
the  unqualified  term  "domestic"  is  used 
to  indicate  components  made  in  the 
United  States,  such  components  shall 
comprise  a  significant  pnartion  of  the 
production  costs  of  the  footwear. 

// 

It  is  further  ordered  that  respondent 
may  continue  to  deplete  its  existing 


inventory  of  footwear  and  footwear 
packaging  printed  or  labeled  prior  to  the 
date  of  service  of  this  Order  writhout 
violating  the  terms  of  this  Order, 
provided  that  resp>ondent  itself  does  not 
sell  or  distribute  any  such  inventory 
more  than  ninety  (90)  days  after  the  date 
of  service  of  this  Order. 

/// 

/( is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  meike  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representations: 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualif\'.  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

IV 

It  is  further  ordered  that  the 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  representatives,  or  employees 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels  or  other  such 
sales  materials  covered  by  this  Order. 

V 

It  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

VI 

It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it,  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  re{x>rt,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 


4«nMt 


Federal  Rp?:istpr 


'  O'  1  } 


Federal   Re«ister  /  Vol    59,  No    184  /  Friday,  September  23,  1994  /  Notices 


48895 


4HH<M 


}  .-(i.-ral   Rf-isItT       Vol.   59.  No    184   /  Friday.  September  23.  1994   /  Notices 


Federal  Register  /  Vol.  59.  No.  184  /  Friday,  September  23.  1994  /  Notices 


48895 


from  respondent  Hyde  Athletic 
Industries.  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agrtHiinents  proposed  order. 

This  matter  concerns  country  of  origin 
claims  made  by  the  respondent  for  its 
"Saucony"  brand  footwear,  which 
appeared  in  respondent's  advertising 
and  on  labeling  for  certain  of  its 
footwear  The  Commissions  complaint 
charges  that  respondent  represented  that 
Saucony  footwear  is  made  in  the  United 
States,  that  is.  that  all.  or  virtually  all. 
of  the  component  parts  of  the  footwear 
are  made  in  the  United  States,  and  all. 
or  virtually  all.  of  the  labor  in 
assembling  the  footwear  is  performed  in 
the  United  States.  The  complaint  alleges 
that  this  claim  is  false  and  misleading 
because  a  substantial  amount  of 
Saucony  footwear  is  assembled  in 
foreign  countries  of  foreign  component 
parts,  and  a  substantial  amount  of 
Saucony  footwear  assembled  in  the 
United  Stales  consists  largely  of  foreign 
component  parts. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  Part  I  of 
the  proposed  order  prohibits  the 
respondent  from  misrepresenting, 
directly  or  by  implication,  the  extent  to 
which  any  footwear  is  made  in  the 
United  States.  Part  I  provides,  however, 
that  a  made  in  the  USA  claim  will  not 
violate  the  order  if  all  or  virtually  all  of 
the  parts  and  labor  are  of  domestic 
origin.  It  also  contains  a  safe  harlior 
provision  that  speciTies  language 
respondent  can  use  when  making  a 
country  or  origin  disclosure  for  footwear 
that  is  made  or  assembled  in  one 
country  in  whole  or  in  part  of  materials 
made  in  another  country 

Part  II  of  the  proposed  consent  order 
provides  that  the  res  'may 

continue  to  deplete  >  ng 

inventory  of  footwear  and  footwear 
packaging  printed  or  labeled  prior  to  the 
date  of  service  of  this  order,  provided 
that  the  respondent  itself  does  not  sell 
or  distribute  that  inventory  more  than 
ninety  (90)  days  af^er  the  date  of  service 
of  the  order. 

The  remaining  parts  of  the  proposed 
consent  order  require  the  respondent  to 
maintain  materials  relied  upon  in 


disseminating  any  country  of  origin 
representations,  to  distribute  copies  of 
the  order  of  each  of  its  operating 
divisions  and  to  certain  company 
officials,  to  notify  the  Commission  of 
certain  changes  in  corporate  structure, 
and  to  file  one  or  more  compliance 
reports. 

The  standard  set  forth  in  the 
complaint  and  proposed  order  for  an 
unqualified  "Made  in  the  USA"  (or  the 
like)  claim  is  that  all  or  virtually  all  of 
the  parts  and  labor  used  in  the 
manufacture  of  the  product  must  be  of 
domestic  origin.  This  standard  is 
consistent  with  Commission  case 
precedent,'  certain  other  statutes 
enforced  by  the  Commission.^  and 
extrinsic  evidence  obtained  by  the 
Commission  regarding  consumer 
perceptions  of  "Made  in  the  USA" 
claims.'  The  Commission  would  be 
interested  in  receiving  any  information 
relevant  to  its  current  standard  for 
"Made  in  USA"  claims,  including 
information  on  the  competitive  and 
other  effects  of  this  standard  and  on 
consumer  perceptions  of  country  of 
origin  claims. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 
Beniamin  I.  Berman, 
Acting  Secretary. 

IFR  Doc.  23582  Filed  9-22-94.  8  45  ami 
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[Docket  C-3523] 

Kiwi  Brands  Inc.,  et  al.;  Prohibited 
Trade  Practices,  and  Aftlrmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things.  Kiwi 


'  S«e.  eg.  Windsor  Pen  Corp  .  64  K  T  C  454 
(1964);  lofpti  H  MeyrrBms.  47  FTC  49  (1950); 
Vulcan  Lamp  Works.  Inc  .  32  FT C.  7  (1940).  Tlie 
Commiuion'f  advisory  opinions  hdve  also  set  fort)) 
this  standard.  S«e.  eg..  Advisory  Opinion  No.  21S. 
Misrepres«nling  Hoisi  as  "Mad«  in  U.S.A..  "  73 
K  rC.  1321  (19M). 

'Wool  ProducU  Ubeling  Act.  15  U  S  C  6«-68| 
(1973  ft  Supp.  1994):  Textile  Fiber  Products 
IdentiGcalion  Act,  15  U.S.C  §§70-70li  (1972  ft 
.Supp  1994). 

•  Study  on  Country  of  Origin  Advertising  (Feb. 
1991).  The  Commisaion  tias  determined  to  place 
this  study  on  the  public  record  (or  review  by 
interacted  panlM. 


Brands  Inc.,  a  subsidiary  of  Sara  Lee 
Corporation,  to  divest  its  Esquire  and 
Griffin  brands  of  shoe  care  products  and 
related  assets:  to  Hickory  Industries, 
within  one  month  of  the  date  the  order 
becomes  final;  or  to  a  Commission 
approved  acquirer,  within  twelve 
months  of  the  date  the  order  becomes 
final.  If  the  sale  is  not  accomplished 
within  the  specified  time,  the 
Commission  would  be  entitled  to 
appoint  a  trustee  to  sell  the  assets  to  a 
Commission  approved  acquirer  in  a 
manner  approved  by  the  Commission. 
In  addition,  for  a  period  often  years,  the 
respondents  are  required  to  obtain  prior 
Commission  approval  before  acquiring 
any  stocks  or  assets  of  any  entity 
engaged  in  chemical  shoe  care  products. 

DATES:  Complaint  and  Order  issued 
August  24.  1994.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Morse,  FTCyS-3627, 
Washington,  DC.  20580,  (202)  326- 
2949. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  July  13.  1994,  there  was 
published  in  the  Federal  Register.  59  FR 
35730.  a  proposed  consent  agreement 
with  analysis  in  the  matter  of  Kiwi 
Brands  Inc.,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Inlerprel 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec 

7.  38  Stat.  731.  as  amended;  15  U  S  C  4.5.  18). 

Benjainin  I.  Bennaj], 

Acting  Secretary. 

IFR  Doc   94-23580  Filed  9-22-94;  8  45  ami 
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'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Conunission's  Public 
Reference  Branch,  H-130,  6tb  Street  ft  Pennsylvania 
Avenue.  N  W  .  Washington.  D.C  20580. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Termination  of  Temporary  Determent 
ot  Actvities  Relating  to  Biologies 
Submissions  and  Notice  of  New 
Mai'ing  Address 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUHUMARY:  The  Food  and  Drug 
.administration  (FDA)  is  announcing  the 
new  address  for  submissions  and 
identif>ing  the  exact  period  which 
action  on  pending  submissions  was 
temporarily  deferred.  In  a  notice 
published  in  the  Federal  Register  of 
|anuar>'  13.  1993  (58  FR4173),  FDA 
announced  that  the  Document  Control 
Center  of  the  Center  for  Biologies 
Evahiation  and  Research  (CBER)  moved 
from  various  locations  in  Rockville  and 
Bethesda.  MD  to  the  Woodmont  Office 
Center,  1401  Rockville  Pike,  Rockville, 
MD.  During  the  period  required  for 
relocation  of  the  office,  which  began  on 
January  6. 1993,  and  ended  on  January 
22. 1993,  the  agency  temporarily 
deferred  submissions  subject  to  CBER 
review  and  approval,  and  the  review 
period,  if  any.  on  pending  submissions 
was  suspended.  FDA  also  requested  that 
sponsors  voluntarily  refrain  from  filing 
submission  during  this  period.  Normal 
operations  resumed  on  January  25, 
1993.  FDA  is  also  annoimcing  the 
installation  of  automated  systems  to 
make  information  available  to  the  public 
and  to  help  callers  identify  the  new 
telephone  numbers  of  CBER  staff 
involved  in  review  activities. 
ADDRESSES:  All  submissions  for  CBER 
review  should  now  be  addressed  to  the 
new  location:  Food  and  Ehng 
Administration.  Center  for  Biologies 
Evaluation  and  Research.  Document 
Control  Center  (HFM-99),  Woodmont 
Office  Center,  suite  200N,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Elenk^old.  Center  for  Biologies 
Evaluation  and  ReseartJi  (HFM-11). 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448.301-594-2000. 

SUPPLEMENTARY  INFORMATION:  CBER  is 
responsible  for  many  FDA  activities 
impleraentinkj  the  Federal  Food.  Drug, 
and  Cosmetic  Act.  and  section  351  of 
the  Public  Health  Service  Act  (42  U.S.C. 
262).  LacliKiing: 

(1)  Developing  policy  and  procedures 
governing  the  jM^market  approval. 


review,  and  evaluation  of  biological 
products; 

(2)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on 
investigational  new  drug  applications 
(IND's)  and  investigational  device 
exemption  applications  (IDE's)  for 
biological  products; 

(3)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on 
product  license  applications  (PLA's) 
and  establishment  license  applications 
(ELA's)  submitted  for  biological 
products; 

(4)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on  new 
drug  applications  (NDA's),  premarket 
approval  applications  (PMA's),  and 
premarket  notifications  (510k's)  for 
which  CBER  has  been  assigned 
responsibility;  and 

(5)  Receiving,  reviewing,  evaluating, 
and  taking  appropriate  action  on 
recommendations  concerning  denial, 
suspension,  and  revocation  of  PLA's 
and  ELA's. 

In  an  effort  to  consolidate  CBER 
offices,  in  January  1993.  FDA  moved 
various  CBER  offices  from  locations  in 
Bethesda,  MD  and  Rockville,  MD  to 
Woodmont  Office  Center,  1401 
Rockville  Pike,  Rockville.  MD.  During 
the  move.  CBER  was  imable  to  start  or 
continue  work  on  new  and  existing 
submissions  and  reports.  FDA 
temporarily  deferred  action  on  the  items 
listed  above,  and  requested  that 
sponsors  volimtarily  refrain  from  filing 
submissions  during  this  period,  which 
ended  on  January  22, 1993.  All  normal 
review  operations  resumed  on  January 
25, 1993. 

All  submissions  for  CBER  review 
should  now  be  addressed  as  follows: 

Food  and  Drug  Administration, 
Center  for  Biologies  Evaluation  and 
Research.  Document  Control  Center 
(HFM-99).  Woodmont  Office  Center, 
suite  200N,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448. 

In  addition,  IND's.  PLA's,  ELA's,  and 
amendments  (supplements)  should  be 
addressed  to  the  application  division 
within  each  office  having  primary 
jurisdiction  over  the  product,  as  follows: 
Office  of  Blood  Research  and  Review. 
Division  of  Blood  Applications,  (HFM- 
370).  301-594-2012;  Office  of  Vaccine 
Research  and  Review,  Divisicm  of 
Vaccine  and  Related  Products 
ApplieaUons  (HFM-475),  301-594- 
2090:  Office  of  Therapeutics  Research 
and  Review.  Division  of  Application 
Review  and  Policy  {HFM-585),  301- 
549-5656,  and  the  Office  of 
Establishment  Licensing  and  Product 
Surveillance.  Division  of  Establishment 
Licensing  (HFM-205).  301-594-2049. 


NOTE:  Submissioos  for  CBER  Review 
Should  No  Longer  Be  Addressed  to  the 
Director,  CBER. 

Additionally,  to  assist  the  public  in 
obtaining  information,  FDA  has 
installed  several  automated  systems.  To 
obtain  new  telephone  numbers  of  CBER 
staff,  or  request  copies  of  guidance 
documents,  an  automated  attendant 
device  can  be  reached  at  301-594-1800. 
The  CBER  FAX  Information  System, 
301-594-1939,  can  be  called  from  a 
FAX  machine  with  a  touch-tone 
telephone  attached  or  built  in.  This 
system  has  current  CBER  organizational 
listing  and  charts,  as  well  as  recent 
guidance  documents.  Finally.  CBER 
documents  can  be  requested  by  sending 
Internet  mail  to 

cber_inf(D@ai.cbe:r.fda.gov.  a 

list  of  documents  available  by  return 
Internet  mail  can  be  obtained  by 
sending  a  message  to 

doc_ust@ai.cber.fda.gov 

Dated:  September  19. 1994 
William  K.  HvMtanl. 

Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-23617  Filed  9-22-94;  8:45  ami 

BILUNG  COOC  4160-01-F 

Health  Care  Rnanctng  Admintelratton 

PLiblic  Information  Collection 
Requirements  Sutxnittad  to  the  Office 

of  Managerrent  a"C  Budget  fOMB)tor 
Clearance 

AGENCY:  Health  Care  Financing 
AdministratiiMi.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS),  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Methodology  for 
Estimating  Waiver  Costs  of  Health  Care 
Financing  Administration 
Demonstration  Projects;  Form  No.: 
HCFA-482;  L'se.The  information 
collection  is  intended  to  provide 
guidance  to  individuals  responsible  for 
the  preparation  of  waiver  cost  estimates 
for  HCFA  demonstrations.  These 
estimates  are  used  in  analysis  of 
potential  costs  and  benefits  associated 
with  implementing  a  proposed  pohcy. 
Frequency:  Annually;  Respondents: 
Small  businesses  or  organizations.  State 
or  local  governments,  businesses  or 
other  for  profit,  nonprofit  institutions; 
Estimated  Number  of  Responses:  50; 
Average  Hours  Per  Response:  80:  Total 
Estimated  Burden  Hours:  4,000. 
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2.  Type  o//?equesf  Reinstatement; 
Title  of  Information  Collection: 
Medicare  Coll»K.tion  of  Medical 
Information  on  Home  Health  Service- 
Intermediary  Request  for  Medical 
Information  on  Claims  to  be  Processed; 
Foim  Nos.   HCFA-485.  -486.  -487. 
-488;  Use:  This  information  is  used  by 
the  fiscal  intermediaries  to  assure  that 
reimbursement  is  made  to  home  health 
agencies  only  for  services  that  are 
covered  under  Medicare  Part  A  or  Pari 
B.  The  medical  information  contained 
in  these  forms  and  other  medical 
records  describes  the  patient  and  level 
of  medical  needs  and/or  services 
provided.  These  records  are  submitted 
with  the  claims  or  as  requested. 
Frequency:  On  occasion;  Respondents: 
Businesses  or  other  for  profit,  and  small 
businesses  or  organizations;  Estimated 
Number  of  Responses:  6,804.000 
(reporting).  6.800  (recordkeeping). 
Average  Hours  Per  Response:  .25 
(reporting).  250  (ret:ordkeeping).  Total 
Estimated  Burden  Hours  3,090.000 

3.  Type  of  Request  Reinstatement; 
Title  of  Information  Collection:  End 
Stage  Renal  Disease  (ESRD)  Application 
and  Survey  and  Certification  Report. 
Form  No:  HCFA-3427.  Use  Part  I  of 
this  form  is  a  facility  identification  and 
screening  measurement  used  to  initiate 
the  certincation  and  recertification  of 
ESRD  facilities.  Part  U  is  completed  by 
the  Medicaid/Medicare  State  survey 
agency  to  determine  facility  compliance 
with  ESRD  conditions  for  coverage. 
Frequency:  Annually;  Respondents: 
State  or  local  governments;  Estimated 
Number  of  Responses  1.253;  Average 
Hours  Per  Response:  2  41.  Total 
Estimated  Burden  Hours:  3.019  7. 

4.  Type  o/Hpquesr- Revision.  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate  Program — Manufacturers.  Forni 
No.:  HCFA-367;  Use  The  Omnibus 
Budget  Reconciliation  Act  of  1M90 
requires  drug  manufacturers  to  enter 
into  and  have  in  effect  a  rebate 
agreement  with  the  Federal  Ciovemmeni 
for  States  to  receive  funding  for  drugs 
dispt'iisf'd  to  Medicaid  recipients. 
Fregutfncy.  Quarterly;  Respondents 
Businesses  or  other  for  profit;  Estimatrd 
Number  of  Responses  461 ;  Average 
Hours  Per  Response  87  33;  Total 
Estimated  Burden  Hours:  40,260 

5.  Tvpeo/flequesf.  Reinstatement; 
Title  of  Information  Collection 
Municipal  Health  Services  Cost  Report; 
Form  No  :  HCFA-255;  Use:  In  order  to 
determine  the  cost  of  the  clinical 
services  being  provided,  it  is  necessary 
to  determine  the  direct  and  indire<;t 
costs  incurred  by  the  participating 
clinics  for  the  routine  and  ancillary  cost 
centers.  This  form  is  being  used  to 
report  the  costs  to  the  participating 


clinics  providing  the  covered  services, 
as  well  as  to  gather  data  to  evaluate  the 
demonstration;  Frequency: 
Semiannually;  Respondents:  State  or 
local  governments;  Estimated  Number 
of  Responses:  15;  Average  Hours  Per 
Response:  34;  Total  Estimated  Burden 
Hours:  510. 

6.  Type  of  Request:  New;  Title  of 
Information  Collection:  Survey  of 
Applicants  to  the  Program  of  All- 
inclusive  Care  for  the  Elderly;  Form  No.: 
HCFA-R-165;  Use:  This  survey  will 
collect  data  on  functional  status,  service 
utilization  and  out-of-pocket  costs,  and 
satisfaction  for  a  sample  of  applicants  to 
the  program.  This  information  will  be 
used  to  analyze  the  decision  to 
participate  and,  potentially,  the  impact 
of  the  program;  Frequency: 
Semiannually;  Respondents:  Individuals 
or  households;  Estimated  Number  of 
Responses:  3,727;  Average  Hours  Per 
Response:  1.176;  Total  Estimated 
Burden  Hours:  4.382  500. 

Additional  Information  or  Comments; 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt.  New 
Executive  Office  Building.  Room  3001. 
Washington,  DC  20503 

Dale  September  14.  1994 
Kathleen  Larson, 

Acting  Director,  Management  Planning  and 

Analysis  Staff.  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Adminiitration 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No  N-94-1917:  FR-3778-N-03) 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  .^sslsta^t 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7262. 
IDepartment  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
use.  11411),  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C) 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  faciUties  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  fur 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  ludy  Breitman,  Division  of  Health 
Facilities  Planning,  US  Public  Health 
Service.  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number )  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 


complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24,  1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made -available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  propierties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street.  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  Dept.  of 
Transportation:  Ronald  D.  Keefer, 
Director,  Administrative  Services  & 
Property  Management,  DOT,  400 
Seventh  St.  SW.,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Lola  D.  Knight, 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St.  NW.,  Mailstop 
5512-MlB,  Washington,  DC  20240;  (202) 
208-4080;  Dept.  of  Energy:  Tom  Knox, 
Acting  Team  Leader,  Facilities  Planning 
and  Acquisition  Branch,  FM-20, 
Forrestal  Bldg.,  Room  6H-058, 
Washington.  DC  20585;  (202)  586-1191; 
(These  are  not  toll-free  numbers). 


Dated:  September  16, 1994. 

facquie  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDEIL\L  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  09/23/94 

Suilable/To  Be  Excessed 

Buildings  (by  State) 

Oregon 

Yaguina  Head  Lighthouse 

860  Lighthouse  Drive 

Newport  Co:  Lincoln  OR  97365- 

Landholding  Agency:  DOT 

Property  Number:  879430003 

Status:  Underutilized 

Comment:  300  sq.  ft.  tower  and  needs  repair, 

4.52  acres  lighthouse  area,  historic 

property 

Unsuitable  Properties 

Buildings  (by  State) 

Hawaii 

Bldg.  463 — Storage  Warehouse 

Barbers  Point 

Honolulu  Co:  Honolulu  HI  96862-5050 

Landholding  Agency:  Navy 

Property  Number:  779430019 

Status:  Excess 

Reason:  Extensive  deterioration 

Nevada 

Residence 

237  Southeast  Su-eet 

Fallon  Co:  Churchill  NV  89406- 

Landholding  Agency:  Interior 

Property  Number:  619430013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Hampshire 

NPS  Tract  191-13 

Former  Holzworth  Prop>erty 

Wentworth  Co:  Grafton  NH  03282- 

Landholding  Agency:  Interior 

Property  Number:  619430014 

Status:  Excess 

Reason:  Extensive  deterioration 

New  Mexico 

Bldgs.  9252,  9268 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number  419430002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tract  102-32 

Vance  House  Residence 

Grants  Co:  Cibola  NM  87020- 

Location:  OSO  Ridge  25  miles  south  of 

Grants  on  Highway  53 
Landholding  Agency:  Interior 
Property  Number:  619430012 
Status:  Unutilized 
Reason:  Extensive  deterioration 

New  York 

Rochester  Harbor  Light 
Greece  Township  Co:  Monroe  NY 
Landholding  Agency:  DOT 
Property  Number:  879430008 
Status:  Excess 


Reason:  Secured  Area,  Extensive 
deterioration 

North  Carolina 

Bldg.  AS-299.  Camp  Lejeune 

Camp  Lejeune  Co:  Onslow  NC  28542-0004 

Landholding  Agency:  Na\T 

Property  Number:  779430020 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 

deterioration 
Bldg.  854,  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430021 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  883.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Na\'y 
Property  Number:  779430022 
Status:  Unutilized 
Reason-  Secured  Area.  Extensive 

deterioration 
Bldg.  TC-174.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy- 
Property  Number:  7'79430623 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  TC-179.  Camp  Lejeune 
Camp  Lejeune  Co:  Onslow  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number:  779430024 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration 

Bldg.  935,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy 
Property  Number:  7794300 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration 

Facility  1972,  Cherry  Point 
Marine  Corps  Air  Station 
Havelock  Co:  Craven  NC  28533- 
Landholding  Agency:  Navy- 
Property  Number  779430026 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 
deterioration. 

(FR  Doc.  94-23413  Filed  9-22-94;  8:45  am] 

BILLING  CODE  42ia-2»-M 


DEPARTMENT  OF  INTERIOR 

Bureau  of  Land  Management 
[CO-078-4333-04-261  A) 

Temporary  Travel  Restrictions  for  the 
Sloane  Peak  Area 

AGENCY:  Bureau  of  Land  Management, 

Department  of  Interior. 

ACTION:  Order  of  area,  road  and  trail  use 

lestriction. 

SUMMARY:  This  order,  issued  imder  the 
authority  of  43  CFR  8364.1  and  43  CFR 
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834  1.2(d).  liiiuli>  travtil  iit  certain  public 
lands  in  the  vicinity  of  Basalt  to  non 
motorized  means.  The  existing  Off 
Highway  Vehicle  (OHV)  use  "Open" 
designation  on  approximately  2,520 
acres  is  modifled  as  a  temporary 
measure  -  h.!;  a  Resource  Area-wide 
travel  management  plan  is  developed. 

The  affected  public  land  is  in  the 
Glenwood  Springs  Resource  Area, 
Grand  junction  District,  and  is  generally 
located  in  T.  8  S..  R.  86  W  Sec.  8,  9, 
10,  15.  16.  21,  and  Sec.  22  6fh  Principal 
Meridia.T.  Pitkin  and  Eagle  counties. 
EFFECTIVE  DATES:  The  restriction  shall  be 
effective  immediately  until  rescinded  or 
modifi.^ii  by  the  Authorized  Officer. 
SUPPLEMENTARY  IMF0RMAT10N:  Public 
access  to  affected  area  was  acquired  by 
Pitkin  County  in  1993  thrmigh  purchase 
of  private  land  at  the  base  of  the  Sloane 
Peak  trail.  The  purchase  was  niiide  to 
provide  non-motorized  access  to  BLM 
and  National  Forest  lands  accessed  by 
said  trail,  and  a  gate  was  inst.ilitid  on 
County  property  to  restrict  motor 
vehicle  use.  Since  the  access  was 
acquired  both  non-motnrized  and 
motorized  use  has  been  attracted  and 
use  conflicts  have  been  reported  by 
visitors.  Current  OHV  use  designations 
for  the  ai-ea.  established  in  the 
Glenwood  Springs  Resource  Area 
Resource  Management  Plan,  1984  (Rev. 
1988),  allow  motorized  vehicle  use  on 
and  off  the  roads  and  trails  year  round. 
With  the  acquired  public  access  and 
increased  public  use  by  motorized  and 
non-motorized  travel,  current 
regulations  could  result  in  damage  to 
vegetation,  soil,  visual,  cultural  and 
wildlife  resources  firom  uncontrolled 
use.  Additionally,  the  existing  trails  are 
narrow,  with  steep  grades  and 
deteriorated  conditions  whiih  are  not 
safe  for  general  public  use  and 
unrestricted  motor  vehicle  travel. 

The  area,  roads,  and  trails  affected  by 
this  order  will  be  posted  with 
appropriate  regulatory  sij;ns. 
Information  including  maps  of  the 
restric  t^d  area  is  available  in  the 
Resource  Area  Office  and  District  Office 
at  the  addresses  shown  below. 

The  Sloane  Peak  Area  described 
herein  will  be  subject  to  the  following 
use  restrictions: 

All  motorized  vehicle  use  will  be 
prohibited  year  round,  including 
snowmobiles  operating  on  snow.  Non- 
motorized  mechanized  vehicle  use  shall 
be  allowed  on  designated  routes,  but 
travel  off  the  designated  routes  shall  be 
prohibited.  Persons  who  are  exempt 
from  the  restrictions  include: 

(1)  Any  Federal.  .State,  or  local  officers 
engaged  In  Rre,  emergency  and  law 
enforcement  activities;  [2]  BLM 


employees  engaged  lu  official  duties;  (3) 

Persons  authorized  to  operate  motorized 

vehicles  within  the  restricted  area. 

PENALTIES:  Violations  of  this  restriction 

order  are  punishable  by  fines  not  to 

exceed  $1 ,000  and/or  imprisonment  not 

fc  exceed  12  months. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  S.  Mottice,  Area  Manager, 

Glenwood  Springs  Resource  Area, 

50629  Highway  6/24,  P.O.  Box  1009. 

Glenwood  Springs.  CO  81602;  (303) 

945-2341.  Mark  Morse,  District 

Manager,  Grand  Junction  District,  2815 

H  Road,  Grand  (unction,  Colorado 

81506;  (303)  244-3050. 

Mark  Morse, 

Grand  function  District  Manager. 

|FR  Doc.  94-23525  FIIpH  9-22-94;  8;45  am] 
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DEPARTMEFfT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-015-e4-4210-04:  GP4-2811 

Realty  Action 

AGENCV:  Bureau  of  Land  Management, 
Interior,  Lakeview  District. 
ACTION:  Exchange  of  Public  Lands  in 
Lake  County.  Oregon  (Serial  #OR 
45456). 

The  following  described  lands  have 
been  determined  as  suitable  for  disposal 
by  exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1716: 
T.35S..  R.24E  ,  W.M..  Oregon 

Sec. 

27:  SVVl/4; 

28:  SEl/4; 

33:  NEl/4.  E1/2NW1/4.  NE1/4SW1/4: 

34:  W1/2NE1/4.  Wl/2.  W1/2SE1/4.  SEl/ 
4SE1/4. 
T  365..  R.24E..  W.M..  Oregon 

Sec. 

3:  Lots  1  thru  9.  SEt/4NWl/4,  E1/2SW1/ 
4; 

4:  S1/2NE1/4.  E1/2SW1/4NW1/4,  El/ 
2NWl/4SWt/4,  S\Vl/4SWl/4.  E1/2SW1/ 
4.  SEl/4. 

10:  Lots  1.  2.  7.  8,  E1/2NVV1/4. 

Comprising  2,073.52  acres  of  public  land. 

The  lands  described  above  are  being 
included  in  an  existing  exchange  action 
(Serial  fOR  45456).  which  was 
published  in  the  Federal  Register  June 
29.  1990.  Vol.  55.  No  126.  Pages  26789 
and  26790,  and  are  necessary  in  order 
to  equalize  offered  private  and  selected 
public  land  values. 

The  included  lands  to  be  transferred 
from  the  United  States  will  be  subject  to 
the  following  reservations,  terms  and 
conditions. 

Reservations: 


(1)  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States  under  the  Act  of 
August  30,  1890,  26  Stat.  391;  43  U.S.C 
945. 

(2)  All  oil.  gas  and  geothermal 
resources  appurtenant  to  the  land  shall 
be  reserved  to  the  United  States,  with 
the  exception  of  T.35S  .  R.24E..  W.M.. 
Oregon.  Section  34  the  W1/2E1/2  and 
the  SE1/4SE1/4,  in  which  the  mineral 
estate  is  privately  owned. 

Subject  to: 

(1)  Those  rights  for  county  road 
purposes  pursuant  to  right-of-way  OR 
28897,  60  foot  width,  issued  under 
Section  501  of  the  Federal  Land  Policy 
and  Management  Act  of  October  1976, 
to  Lake  County,  Oregon. 

(2)  Those  rights  for  electrical  power 
distribution  purposes  pursuant  to  right- 
of-way  OR  9158.  20  foot  width,  issued 
under  the  Act  of  3/4/191 1,  43  U.S.C  9, 
to  Surprise  Valley  Electric. 

(3)  Those  rights  for  water  ditch 
purposes  pursuant  to  right-of-way  OR 
20642.  20  foot  width,  issued  under 
Section  501  of  the  Federal  Land  Poficy 
and  Management  Act  of  October  1976, 
to  Flynn  Brothers. 

(4)  Those  temporary  rights  for  hay 
storage  purposes  pursuant  to  Land  Use 
Permit  OR  44133,  2.5  acres,  issued 
under  Section  302  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
1976.  to  Warren  C.  Laird. 

(5)  Those  temporary  rights  for  hay 
storage  purposes  pursuant  to  Land  Use 
Permit  OR  43040.  4.2  acres,  issued 
under  section  302  of  the  Federal  Land 
Policy  and  Management  Act  of  October 
1976.  to  Flynn  Brothers. 

Publication  of  this  notice  segregates 
the  aforementioned  public  lands  and 
those  lands  previously  identified  by 
notice  published  in  the  Federal  Register 
June  29,  1990,  Vol.  55,  No.  126,  Pages 
26789  and  26790,  from  appropriation 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  exchange 
under  the  above  cited  statute  for  two  (2) 
years  from  the  date  of  this  publication. 
The  segregative  effect  of  this  notice  on 
the  public  lands,  shall  terminate  upon 
issuance  of  patent  or  other  document  of 
conveyance  to  such  lands,  upon 
publication  in  the  Federal  Register  of  a 
termination  of  the  segregation  or  two  (2) 
years  from  the  date  of  its  publication, 
whichever  occurs  first. 

Further  information  concerning  the 
exchange,  including  the  environmental 
assessment  and  the  original  notice  of 
realty  action  is  available  for  review  at 
the  Bureau  of  Land  Management, 
Lakeview  Resource  Area  Office,  1000 
South  Ninth  Street,  Lakeview.  Oregon 
97630.(503)947-2177. 


For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Lakeview 
Resource  Area  Manager,  Bureau  of  Land 
Management,  at  the  above  address. 
Objections  will  be  reviewed  by  the 
District  Manager  who  may  sustain, 
vacate  or  modify  this  realty  action.  In 
the  absence  of  any  objections,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  September  9, 1994. 
Scott  R.  Florence, 

Manager  Lakeview  Resource  Area. 

[FR  Doc.  94-23519  Filed  9-22-94;  8:45  am) 

BILLINC  COCE  431&-33-P 


[AZ-040-4410-03] 

Availability  of  a  Decision  Record  for 

f-  e  Land  Tenure  Amendment  to  the 
Satford  District  Resource  Management 

Plan,  Satford  Distnct,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Safford  District,  United 
States  Department  of  Interior,  Bureau  of 
Land  Management  has  prepared  a 
decision  record  for  the  land  tenure 
amendment  and  environmental 
assessment  to  the  Safford  District 
Resource  Management  Plan.  The 
amendment  proposes  the  following 
changes: 

1.  Modify  the  land  tenure  decisions 
for  public  lands  within  the  district  made 
in  the  Safford  District  Resource 
Management  Plan.  Specifically,  this 
amendment  will  identify  additional 
lands  for  potential  disposal,  lands  for 
retention,  lands  desired  for  acquisition 
and  delete  some  lands  previously 
identified  for  acquisition. 

2.  Include  land  tenure  decisions  for 
lands  in  the  proposed  Cienega  Creek 
Long-Term  Management  Area. 

3.  Incorporate  decisions  in  the 
Phoenix  District  Resource  Management 
Plan,  pertaining  to  lands  transferred  to 
Safford  District,  into  the  Safford  District 
Resource  Management  Plan.  The 
Decision  Record  complies  with 
regulations  developed  by  the  Council  on 
Environmental  Quality  for 
implementing  the  National 
Environmental  PoUcy  Act  of  1969  (40 
CFR  part  1500). 

DATES:  September  7.  1994. 
ADDRESSES:  711  14th  Avenue.  Safford. 
Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McQueen,  Planning  and 
Environmental  Coordinator.  Safford 


District  Office,  711,  14th  Avenue, 
Safford,  Arizona  85546;  telephone 
number  (602)  428-^040. 

Dated:  September  7, 1994. 
William  T.  Civish, 
District  Manager. 
[FR  Doc.  94-23521  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4310-^2-M 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Little  Colorado 
Spinedace  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

summary:  The  U.  S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Little  Colorado 
spinedace  [lepidomeda  vittata)  which 
the  Service  Usted  as  a  threatened 
species  on  September  16, 1987  (52  FR 
35040).  The  range  of  this  fish  is 
restricted  to  north-flowing  tributfuies  of 
the  Little  Colorado  River  in  Apache. 
Navajo,  and  Coconino  coxmties  in 
eastern  Arizona.  Collected  in  1871-1874 
by  the  Wheeler  expedition,  this  species 
was  believed  to  be  abundant  throughout 
the  upper  Little  Colorado  River  and  cool 
water  tributaries  thereto  that  rise  from 
the  northern  slopes  of  the  White 
Mountains  and  the  Mollogon  Rim.  Since 
1960,  populations  throughout  the 
species'  known  historic  range  have 
fluxuated  greatly.  Populations  are  now 
known  to  exist  in  the  upper  Little 
Colorado  mainstem,  East  Clear  Creek, 
Chevelon  Creek,  Nutriosa  and  Rudd 
Creek.  Modifications  within  the  Little 
Colorado  Pivor  and  tributaries  and 
watershed  have  brought  about  reduced 
flows  and  degraded  water  quality.  These 
factors  plus  introduction  of  non-native 
fish  are  believed  to  be  major  threats  to 
the  species  continued  existence  in  its 
Creek,  native  habitats.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  22.  1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  washing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Project  Leader, 
Parker  Fisheries  Assistance  Office. 
60911  Highway  95,  Parker,  Arizona 
85344.  Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Project  Leader  at  the  above 
address.  Comments  and  materials 


received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  O.  Minckley,  U.  S.  Fish  and 
Wildlife  Service,  telephone  (602)  3667- 
4785  or  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  tie  recovery 
effort,  the  Service  is  working  to  prepare 
recover}'  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  site-specific 
management  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objective, 
measurable  criteria  for  the  recovery 
levels  for  downlisting  or  delisting 
species,  and  estimate  time  and  cost  for 
implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  Usted  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

Goals  set  forth  in  the  Little  Colorado 
spinedace  recovery  plan  are  to:  identify 
actions  considered  necessary  to  protect 
existing  populations,  restore  depleted 
and  extirpated  populations,  protect  and 
enhance  existing  habitats  and  ensure 
that  the  species'  continued  existence  in 
the  wild  is  ensured.  Once  these  goals 
have  been  achieved,  the  species  will  be 
proposed  for  delisting.  Tasks  believed 
necessary  to  achieve  these  goals  are 
contained  in  the  recovery  plan. 

The  Little  Colorado  spinedace 
recovery  plan  has  been  reviewed  by  the 
appropriate  Service  staff  in  Region  2. 
The  plan  will  be  finalized  and  approved 
following  incorporation  of  comments 
and  materials  received  during  this 
comment  period. 
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Public  O) 


i^  Solicited 


The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan. 

Authority 

The  Authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species 
Act.  16  use.  1533(f). 

Dated:  September  16.  1994. 
Robyn  Thorson. 
Acting  Regional  Dirvctor. 
|FR  Doc.  94-23550  Filed  9-22-94;  8:45  am) 

BILLIMO  COOC  4310-6&-l> 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No  290  (Sub  No.  5)  (94-4)] 
Quarterly  Rail  Cost  Adjustment  Factor 

AQENCY:  Interstate  Commerce 

'  ommission. 

ACTION:  Approval  of  rail  cost  adjustnient 

factor  and  decision. 

SUMMARY:  The  Commission  has 
approved  a  fourth  quarter  1994  rail  cost 
adjustment  factor  (RCAF)  and  cost  index 
filed  by  the  Association  of  American 
Railroads.  The  fourth  quarter  RCAF 
(Unadjusted)  is  1.045.  The  fourth 
quarter  RCAF  (Adjusted)  is  0.822.  a 
decrease  of  1.3  percent  from  the  third 
quarter  1994  RCAF  (Adjusted)  of  0.833. 
Maximum  fourth  quarter  1994  RCAF 
rate  levels  may  not  exceed  98.7  percent 
of  maximum  third  quarter  1994  RCAF 
rate  levels. 

EFFECTIVE  DATE:  October  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Perijiio,  (202)  927-6..'29  or  Rolxirt  C. 
Hasek.  (202)  927-6239.  TDU  for  hearing 
impairrd  (202)927-5721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  or  telephone 
(202)  289-4357/4359.  lAssistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721. | 

This  action  will  not  significantly 
affect  either  the  quaUty  of  the  human 
environment  or  energy  con.servation. 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  will  not  have 
an  adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
The  economic  impact  on  small  entities 
is  not  likely  to  be  significant  within  the 


meaning  of  the  Regulatory  Flexibility 
Act. 

Decided:  September  16. 1994. 

By  the  Comniission.  Chairmen  McDonald. 
Vice  Chairman  Phillips,  and  Commissioner* 
Simmons  and  Morgan. 
Vernon  A.  Williams, 
Acting  Secretary. 

jFR  Doc.  94-23593  Filed  9-22-94;  8-45  am] 
•itUNQ  COOC  7036-01-P 

[Finance  Docket  No.  32563] 

Luzerne  and  Susquehanna  Railway 
Company — Lease  and  Operaticn 
Exemption — Cert^im  Lines  of  Luzerre 
County  Rail  Corporation,  FAL  Realty, 
Inc.,  and  Pocono  Northeast  Railway, 
Inc. 

The  Luzerne  and  Susquehanna 
Railway  Company  (LASR).  a  noncarrier, 
has  filed  a  notice  of  exemption  to  lease 
and  operate  certain  rail  lines  of  the 
Luzerne  County  Rail  Corporation 
(LCRC)  in  Luzerne  and  Lackawanna 
Counties.  PA.  which  rail  lines  LCRC 
leases  with  an  option  to  purchase, 
pending  full  funding,  from  lessors  F  & 
L  Realty,  Inc.,  and  Pocono  Northeast 
Railway,  Inc.,  as  follows:  (1)  The 
Brownsville  Industrial  Track,  between 
milepost  0.0,  at  Hillside,  and  milepost 
1.0,  at  Brownsville,  a  distance  of  1.0 
miles;  (2)  The  Dunmore  Secondary 
Track,  between  milepost  6.5.  at  Avoca, 
and  milepost  8.6.  at  Rocky  Glen,  a 
distance  of  2  1  miles;  (3)  The  Suscon 
Running  Track,  between  milepost  154.5, 
at  Suscon.  andniilepost  156.6.  at 
Suscon.  a  distance  of  2.1  miles;  (4)  The 
Wilkes-Barre  Secondary,  between 
milepost  169.2,  at  Ashley,  and  milepost 
185.5,  at  Pittston.  a  distance  of  16.3 
miles:  (5)  The  Avoca  Industrial  Track, 
between  milepost  1.8.  at  No.  7  Junction, 
and  milepost  6.5.  at  Avoca.  a  distance 
of  4.7  miles,  including  the  connection 
with  the  track  of  Conrail,  between  "LB" 
junction  and  the  switch  of  the  Dunmore 
Secondary  Track,  a  distance  of  0.123 
miles,  and  the  LangclifT Connecting 
Track,  between  milepost  0.0.  at  Duryea. 
and  the  connection  with  the  Delaware  & 
Hudson  (CP)  in  the  middle  of  York 
Avenue,  at  milepost  0.867.  a  distance  of 
0.867  miles:  (6)  The  West  Pittston 
Running  Track,  between  milepost  0.0.  at 
West  Pittston.  and  milepost  3.0,  at 
Harding,  a  distance  of  3.0  miles,  and 
between  milepost  186.4.  at  West 
Pittston.  and  milepost  190.2,  at 
Wyoming,  a  distance  of  3.8  miles,  and 
between  milepost  194.2,  and  milepost 
194.4.  in  Kingston,  a  distance  of  0.2 
miles;  (7)  The  Nanlicoke  Industrial 
Track,  between  milepostO.O,  at  Ashley, 
and  milepost  2.6.  at  Central  Srfrap.  a 


distance  of  2.6  miles;  (8)  The  Harry  E. 
Breaker  Spur,  between  milepost  0.1,  at 
Maltby  Junction,  and  milepost  0.5,  a 
distance  of  0.4  miles;  (9)  The  APC  line, 
between  milepost  0.0.  and  milepost  0.6, 
in  Wilkes  Barre,  a  distance  of  0.6  miles; 
(10)  The  Miner's  Mills  Industrial  Track, 
between  milepost  173.6.  at  North  Wilkes 
Barre,  and  milepost  176.1,  at  Hudson,  a 
distance  of  2.5  miles;  (11)  The  Wilkes 
Barre  Industrial  Track,  between 
milepost  59.9,  at  Ferry  Street,  and 
milepost  62.9,  at  Wilkes  Barre,  a 
distance  of  3.0  miles;  (12)  The  Pettibone 
Branch,  between  milepost  0.0  and 
milepost  0.759.  at  Dorranceton,  a 
distance  of  0.759  miles;  (13)  The 
Kingston  Industrial  Track,  between 
milepost  142.7,  at  Pittston  Junction,  and 
Railroad  Station  8594+58.  a  distance  of 
8.1  miles;  (14)  The  DH  Wilkes  Barre 
Connector,  from  milepost  A-208.08, 
Hudson  Yard,  to  Conyngham  Avenue, 
City  of  Wilkes  Barre,  a  distance  of  2.5 
miles. 

L&SR  also  will  acquire  operating 
rights  over  the  GWBP  Industrial  Track 
between  milepost  0.0,  at  Ashley,  and 
milepost  0.5.  at  Hanover  Industrial  Park, 
a  distance  of  0.5  miles,  and  the  Suscon 
Industrial  Track  between  milepost 
154.5.  at  Suscon  and  milepost  158.7.  at 
Hillside,  a  distance  of  4.2  miles.  These 
two  segments  are  owned  by  the  Greater 
Wilkes-Barre  Partnership,  Inc.  (GWBP) 
and  IR.  Inc. 

The  rail  line  L&SR  will  lease  and 
operate  totals  approximately  55.55 
miles,  plus  the  approximately  4.7  miles 
covered  by  the  operating  rights 
described  above. 

This  proceeding  is  related  to  Steven  C. 
May — Continuance  in  Control 
Exemption — Luzerne  and  Susquehanna 
Railway  Company,  Finance  Docket  No. 
32564,  wherein  Steven  C.  May  filed  a 
notice  of  exemption  seeking  to  continue 
in  control  of  L&SR.  and  three  other 
railroads  which  he  controls — Owego  & 
Harford  Railway,  Inc.,  Lackawanna 
Valley  Railroad  Corporation,  and 
Lackawanna  Railway,  Inc. — upon  L&SR 
becoming  a  carrier. 

L&SR  expected  to  consummate  its 
lease  of  the  involved  lines  on  August  25, 
1994,  or  as  soon  thereafter  as  the  notices 
of  exemption  became  effective.' 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Eric  B.  Lee, 
Somma,  Sullivan  &  Lee,  501  Plaza 
Drive,  Vestal,  NY  13850. 

The  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  September  16,  1994. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 
jFR  Doc.  94-23592  Filed  9-22-94:  8:45  ami 

BILUNG  CODE  703S-01-P 

[Finance  Docket  No.  32564] 

Steven  C.  May — Continuance  in 
Control  Exemption — Luzerne  and 
Susquehanna  Railway  Company 

Steven  C.  May  has  filed  a  notice  of 
exemption  to  continue  in  control  of  the 
Luzerne  and  Susquehanna  Railway 
Company  (L&SR),  a  noncarrier,  upon 
L&SR  becoming  a  class  III  rail  carrier. 
L&SR  seeks,  in  a  notice  of  exemption 
filed  concurrently  herewith,  to  be  a 
carrier  through  its  lease  and  operation  of 
certain  rail  lines  in  Luzerne  and 
Susquehanna  Counties.  PA,  from  the 
Luzerne  County  Rail  Corporation 
(LCRC).  in  Luzerne  and  Susquehanna 
Railway  Company — Lease  and 
Operation  Exemption — Certain  Lines  of 
Luzerne  County  Rail  Corporation,  F6-L 
Realty,  Inc.,  and  Pocono  Northeast 
Raihvay,  Inc.,  Finance  Docket  No. 
32563.'  The  parties  intend  to 
consummate  the  transaction  on  or  after 
August  25,  1994. 

Mr.  May  controls  three  other 
nonconnecting  class  III  rail  carriers: 
Owego  &  Harford  Railway,  Inc.. 
Lackawanna  Valley  Railroad 
Corporation,  and  the  Lackawanna 
Railway,  Inc.  Mr.  May  states  that:  (1) 
The  properties  operated  by  these 
railroads  do  not  connect  with  each  other 
or  with  the  lines  being  acquired  from 
LCRC:  (2)  the  continuance  in  control  is 
not  a  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 
railroads  with  each  other  or  with  any 
railroad  in  the  corporate  family;  an<l  (3) 
the  transaction  does  not  involve  a  class 
I  carrier.  Therefore,  the  tran.sactioa  is 


'  By  decision  served  September  1,  1994,  the 
(Commission  denied  a  petition  filed  bv  the  Delaware 
Laolujwaiina  Railroad  Co.,  Inc.  seeking  to  .slay  or 
reject  the  notices  of  exemption  in  tbeae  two 
proceedings.  The  notices  became  effe<:tivr>  on 
Au^u.«  2S,  1994. 


exempt  from  the  prior  approval 
requirements  of  49  use.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
^y — Control— Brooklyn  Eastern  Dist., 
360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  fiUng  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Eric  B.  Lee,  Somma,  Sullivan  &  Lee,  501 
Plaza  Drive,  Vestal,  NY  13850. 

Decided:  September  16.  1994. 

By  the  Commission.  David  .M.  Konschnik. 
Diref  tor.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary: 
|FR  Doc.  94-23591  Filed  9-22-94;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

U.S.  v.  Outdoor  Systems,  Inc.; 
Proposed  Final  Judgment  and 
Compjetitive  Impact  Statement 

Nonce  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  Uiat  a  propped 
Final  Judgment,  Stipulation  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia  in  United  States  of  America 
V.  Outdoor  Systems,  Inc.,  Civil  No. 
1-94-CV-2393-CC. 

The  Complaint  alleges  that  the 
proposed  acquisition  by  Outdoor 
Systems,  Inc.  of  the  outdoor  advertising 
business  of  Capitol  Outdoor 
Advertising,  Inc.  may  be  substantially  to 
lessen  competition  in  outdwir 
advertising  in  the  Atlanta  area  in 
violation  of  section  7  of  the  Clavion  Act. 

The  Proposed  Final  Judgment 
provides  that  Outdoor  Systems,  Inc. 
may  acquire  the  outdoor  advertising 
business  of  Capitol  Outdoor 
Advertising,  Inc.  but  that  Outdoor 
Systems,  Inc.  must  divest  the  assets  of 
its  existing  outdoor  advertising  business 
in  the  Atlanta  area  within  six  months  of 
the  entry  of  the  Final  Judgment. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 


statutory  60-day  comment  period.  Sudi 
comments  and  responses  thereto  will  be 
pubhshed  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  John  T.  Orr,  Chief,  Atlanta 
Field  Office.  Antitrust  Division, 
Department  of  Justice,  Suite  1176, 
Richard  B.  Russell  Federal  Building,  75 
Spring  Street,  Atlanta,  Georgia  30303 
(telephone:  (404)  331-7100). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 

United  States  District  Court,  Northern 
District  of  Georgia,  Atlanta  Division 

United  States  of  America.  Plaintiff,  v. 
Outdoor  Systems,  Inc.,  Defendant  Civil  No. 
94-  .  Filed:  September  8, 1994. 

Stipulation 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  that: 

1 .  This  Coiul  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia,  Atlanta  Division: 

2.  The  parties  to  this  Stipulation 
consent  that  a  Final  Judgment  in  the 
form  attached  may  be  filed  and  entered 
by  the  Court,  upon  any  party's  or  the 
Court  s  own  motion,  at  any  time  after 
co.mpliance  with  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
(15  U.S.C.  15),  and  without  further 
notice  to  any  party  or  other  proceedings, 
provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  entry  of  the  proposed 
Final  Judgment  by  serving  notice  on  the 
defendant  and  by  filing  that  notice  with 
the  Court; 

3.  Defendant  agrees  to  be  bound  by 
the  provisions  of  the  proposed  Final 
Judgment  pending  its  approval  by  the 
Court.  If  plaintiff  withdraws  its  consent 
or  the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation, 
this  Stipulation  shall  be  of  no  effect 
whatever  and  its  making  shall  be 
without  prejudice  to  any  party  in  this  or 
any  other  proceeding;  aiid 

4.  This  Stipulation  and  the  Final 
Judgment  to  which  it  relates  are  for 
settlement  purposes  only  and  do  not 
constitute  an  admission  by  defendant  in 
this  or  any  other  proceeding  that 
Section  7  of  the  Clavton  Act.  15  U.S.C. 
18.  or  any  other  provision  of  law.  has 
been  violated. 


'  By  decision  served  Sepfemlier  1, 1994,  the 
Commission  denied  a  petition  filed  by  the  Delawan* 
Lackjawanna  Railroad  Co.,  Inc.,  seeking  to  stay  or 
reject  the  notices  of  exemption  in  these  two 
proceedings.  The  notices  became  eifertive  on 
Augufct  25.  1994. 
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Dated: 
Anne  K.  Bingaman. 
Assistant  Attorney  General. 
Steven  C.  Sunshine. 
Deputy  Assistant  Attorney  General 
Constance  K.  Robinson 
Director  of  Operations 
John  T  OiT. 

Chief.  Atlanta  Field  Office.  VS.  Department 
of  justice.  Antitrust  Division. 
.Mark  VV.  Ryan  by  David  H  Fin 
With  express  authorization  Schreeder. 
Wheeler  &  Flint.  1600  Candler  BIdg.  Atlanta. 
CA  30303-1845.  404-681-3450.  GA  Bar,  No 
264600. 
Mark  W.  Ryan. 
Counsel  For  defendant. 
Mayer.  Brown  &  Piatt.  2000  Pennsylvania 
Avenue  NVV..  Washington.  DC.  20006,  (202) 
778-0627. 

Justin  M.  Nicholson. 
William  G.  Traynor 
/Attorneys,  Antitrust  Division,  U.S 
Department  of  Justice.  Richard  B.  Russell 
Building.  75  Spring  Street.  SW..  Suite  1 1 76. 
Atlanta.  Georgia  30303.  {404)  331-7100. 

United  States  District  Court.  Northern 
District  of  Georgia.  Atlanta  Division 

United  States  of  America,  Plaintiff,  v. 
Outdoor  Systems.  Inc.,  Defendant.  Civil  No. 
94-  Filed;  September  8. 1994 

Final  Judgment 

Plaintiff.  United  States  of  America, 
filed  its  Complaint  on  September  8. 
1994.  Plaintiff  and  defendant,  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  This  Final  Judgment  shall  not 
constitute  any  evidence  against,  or  an 
admission  by.  any  party  with  respect  to 
any  issue  of  law  or  fact.  Defendant  has 
agreed  to  be  bound  by  the  provisions  of 
this  Final  Judgment  pending  its 
approval  by  the  Court.  Prompt  and 
certain  diverstiture  is  the  essence  of  this 
agreement,  and  defendant  has 
represented  to  plaintiff  that  the 
diverstiture  required  below  can  and  will 
be  made  and  that  defendant  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below.  Therefore,  before  the 
tciking  of  any  testimony,  and  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law.  and  upon  consent  of  the  parties 

It  is  hereby  ordered,  adjudged  and 
decreed  as  follows: 

I 

furisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  consenting  to  this 
Final  Judgment.  The  Compliant  states  a 


claim  upon  which  relief  may  be  granted 
against  defendant  under  Section  7  of  the 
Clayton  Act.  as  amended  (15  U.S.C.  18). 

II 

Definitions 

.\s  used  in  this  Final  Judgment: 

A.  "Capitol"  shall  mean  Capitol 
Outdoor  Advertising.  Inc..  Capitol 
Outdoor  Leasing  Co..  Inc.,  each  of  their 
subsidiaries  and  affiliates  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  or  on 
behalf  of  any  of  them.  Such  term  shall 
also  mean  the  entity  owrned  by 
defendant  that  acquires  the  assets  of 
Capitol  Outdoor  Advertising.  Inc.  and 
Capitol  Outdoor  Leasing  Co..  Inc.; 

B.  "OSI-Atlanta"  shall  mean  the 
entity  conducting  the  outdoor 
advertising  business  of  Outdoor 
Systems,  Inc.  as  of  the  date  of  the  entry 
of  this  Final  Judgment,  or  any  successor 
entity,  in  the  greater  Atlanta,  Georgia 
metropolitan  area,  each  of  their 
subsidiaries  and  affiliates  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  qj  on 
behalf  of  any  of  them; 

C.  "Holding  Company"  or 
"defendant"  shall  mean  defendant 
Outdoor  Systems,  Inc..  each  of  its 
subsidiaries  and  affiliates  and  each 
officer,  director,  employee,  attorney, 
agent  or  other  person  acting  for  or  on 
behalf  of  any  of  them; 

D.  "Separated  Assets"  shall  mean  (1) 
all  of  the  outdoor  advertising  billboards 
(including  bulletins  and  poster  panels), 
structures  and  leases  of  OSI-Atlanta,  (2) 
all  contracts,  including  but  not  limited 
to  advertising  contracts,  agreements, 
invoices,  ledgers  and  other  books  and 
records  relating  to  the  business  of  OSI- 
Atlanta  and  (3)  such  equipment 
currently  owned  or  operated  by  Capitol 
as  the  purchaser  may  select  that  would 
provide  the  purchaser  with  the 
functional  equivalent  of  the  equipment 
owned  or  operated  by  OSI-Atlanta; 

E.  "Separated  Business"  shall  mean 
Capitol  or  OSI-Atlanta.  as  the  case  may 
be; 

F.  "Purchaser"  shall  mean  an 
independent  third  party,  not  connected 
or  affiliated  in  any  way  with  Capitol, 
OSI-Atlanta  or  Holding  Company,  that 
acquires  the  Separated  Assets;  and 

G.  "Person"  shall  mean  any  natural 
person,  corporation,  association,  firm, 
partnership  or  other  business  or  legal 
entity. 

Ill 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendant,  to  its 
successors  and  assigns,  to  its 


subsidiaries,  affiliates,  directors, 
officers,  managers,  agents  and 
employees  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Nothing  herein  shall  suggest  that 
any  portion  of  this  Final  Judgment  is  or 
has  been  created  for  the  benefit  of  any 
third  party,  and  nothing  herein  shall  be 
construed  to  provide  emy  rights  to  any 
third  party. 

IV 

Divestiture  of  OSI-Atlanta 

A.  Defendant  is  hereby  ordered  and 
directed  to  divest  all  of  its  direct  and 
indirect  ownership  and  control  of  the 
Separated  Assets  to  a  purchaser  vvithin 
six  (6)  months  of  the  entry  of  this  Final 
Judgment.  In  addition,  defendant  shall 
offer  to  any  purchaser  of  the  Separated 
Assets  the  opportunity,  which  may  be 
exercised  in  the  purchaser's  sole  and 
absolute  discretion,  (1)  To  make  offers 
of  employment  to  all  or  any  of  the 
employees  currently  employed  by 
Capitol  and  (2)  to  assume  the  lease  of 
the  facility  now  operated  by  Capitol  in 
the  conduct  of  its  outdoor  advertising 
business.  The  obUgation  to  divest  shall 
be  satisfied  if,  within  six  (6)  months  of 
the  entry  of  this  Final  Judgment, 
defendant  has  entered  into  a  binding 
contract  with  a  qualified  purchaser  for 
the  sale  of  the  Separated  Assets 
according  to  terms  approved  by  plaintiff 
that  are  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment 
and  that  specify  a  prompt  and 
reasonable  date  for  the  closing  and  if  the 
sale  is  completed  pursuant  to  the 
contract. 

B.  Defendant  agrees  to  take  all 
reasonable  steps  to  accompUsh  the 
divestiture  as  quickly  as  possible.  In 
carrying  out  the  divestiture  of  the 
Separated  Assets,  defendant  may  divest 
the  Separated  Assets  alone,  or  may 
divest  along  with  the  Separated  Assets 
any  other  assets  of  defendant. 

C.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendant  promptly  shall  make  knowm, 
by  usual  and  customary  means,  the 
availability  of  the  Separated  Assets  for 
sale  and  the  opportunities  described  in 
Paragraph  IV.A.  above.  Defendant  shall 
notify  any  person  making  an  inquiry 
regarding  the  possible  purchase  of  the 
Separated  Assets  that  the  sale  is  being 
made  pursuant  to  this  Final  Judgment 
and  provide  such  person  with  a  copy  of 
the  Final  Judgment,  if  requested. 
Defendant  shall  also  offer  to  furnish  to 
all  bona  fide  prospective  purchasers  of 
the  Separated  Assets,  subject  to 


customary  confidentiality  assurances, 
all  j)ertinent  information  regarding  OSI- 
Atlanta.  except  information  subject  to 
attorney-client  privilege  or  attorney 
work  product  privilege.  Defendant  shall 
make  available  to  plaintiff,  upon 
plaintiff^s  request,  such  information  as 
is  made  available  to  such  potential 
purchasers.  Defendant  shall  permit 
prospective  purchasers  of  the  Separated 
Assets  to  have  access  to  personnel  at  the 
business  and  to  make  such  inspection  of 
physical  facilities  and  any  and  all 
financial,  opyerational,  or  other 
documents  and  information  as  may  be 
relevant  and  customary  to  the  sale  of  an 
outdoor  advertising  business. 

D.  The  divestiture  required  by  this 
Final  Judgment  shall  be  accomplished 
in  such  a  way  as  to  satisfy  plaintiff,  in 
its  sole  discretion,  that  the  Separated 
Assets  can  and  will  be  operated  by  the 
purchaser  as  a  viable,  ongoing  business. 
Divestiture  shall  be  made  to  a  purchaser 
for  whom  it  is  demonstrated  to 
plaintiffs  satisfaction  that  (1)  The 
purchase  is  for  the  purpose  of 
competing  effectively  in  the  outdoor 
advertising  business  in  the  greater 
Atlanta,  Georgia  metropolitan  area,  and 
(2)  the  purchaser  has  the  managerial, 
operational,  and  financial  capability  to 
compete  effectively  in  the  outdoor 
advertising  business. 

V 

Financing 

With  prior  consent  of  plaintiff, 
defendant  may  finance  all  or  any  part  of 
any  purchase  made  pursuant  to  this 
Final  Judgment. 

VI 

Appointment  of  Trustee  for  OSI-Atlanta 

A.  If  defendant  has  not  accomplished 
the  divestiture  required  by  Section  IV. 
of  this  Final  Judgment  within  five  (5) 
months  of  the  entry  of  this  Final 
Judgment,  then  defendant  shall  notify 
plaintiff  of  that  fact.  Within  ten  (10)  " 
days  after  notification,  plaintiff  shall 
provide  defendant  with  written  notice 
of  the  names  and  qualifications  of  not 
more  than  two  (2)  nominees  for  the 
position  of  trustee  for  the  required 
divestiture.  Defendant  shall  notify 
plaintiff  within  ten  (10)  days  thereafter 
whether  either  or  both  of  such  nominees 
are  acceptable.  If  either  or  both  of  such 
•  nominees  are  acceptable  to  defendant, 
plaintiff  shall  notify  the  Court  of  the 
person  upon  whom  the  parties  have 
agreed  and  the  Court  shall  appoint  that 
person  as  the  trustee.  If  neither  of  such 
nominees  is  acceptable  to  defendant,  it 
shall  furnish  to  plaintiff,  within  ten  (10) 
days  after  plaintiff  provides  the  names 
of  its  nominees,  written  notice  of  the 


names  and  qualifications  of  not  more 
than  two  (2)  nominees  for  the  position 
of  trustee  for  the  required  divestiture.  If 
either  or  both  of  such  nominees  are 
acceptable  to  plaintiff,  plaintiff  shall 
notify  the  Court  of  the  person  upon 
whom  the  parties  have  agreed  and  the 
Court  shall  appoint  that  person  as  the 
trustee.  If  neither  of  such  nominees  is 
acceptable  to  plaintiff,  it  shall  furnish 
the  Court  the  names  and  qualifications 
of  its  proposed  nominess  and  the  names 
and  qualifications  of  the  nominees 
proposed  by  defendant.  The  Court  may 
hear  the  parties  as  to  the  qualifications 
of  the  nominees  and  shall  appoint  one 
of  the  nominees  as  the  trustee. 

B.  If  defendant  has  not  accomplished 
the  required  divestiture  at  the  expiration 
of  the  period  specified  in  paragraph 
rV.A.  of  this  Final  Judgment,  the 
appointment  by  the  Court  of  the  trustee 
shall  become  effective.  The  trustee  shall 
then  take  steps  to  effect  divestiture  of 
the  Separated  Assets. 

C.  After  the  trustee's  appointment  has 
become  effective,  only  the  trustee  shall 
have  the  right  to  sell  the  Separated 
Assets  and  to  offer  any  prospective 
purchasers  the  same  opportunities  as 
defendant  is  obligated  to  extend  as 
provided  in  paragraph  IV.A.  The  trustee 
shall  have  the  power  and  authority  to 
accomplish  the  divestiture  to  a 
purchaser  acceptable  to  plaintiff  at  such 
price  and  on  such  terms  as  are  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
paragraph  IX.A.  of  this  Final  Judgment, 
and  shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate. 
Defendant  shall  not  object  to  a  sale  of 
the  Separated  Assets  by  the  trustee  on 
any  grounds  other  than  the  trustee's 
malfeasance.  Any  such  objection  by 
defendant  must  be  conveyed  in  writing 
to  plaintiff  and  the  trustee  within  fifteen 
(15)  days  after  the  trustee  has  notified 
defendant  of  the  proposed  sale. 

D.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendant,  shall  receive 
compensation  based  on  a  fee 
arrangement  providing  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished  and  shall  serve  on  such 
other  terms  and  conditions  as  the  Court 
may  prescribe;  provided,  however,  that 
the  trustee  shall  receive  no 
compensation,  nor  incur  any  costs  or 
expenses,  prior  to  the  effective  date  of 
his  or  her  appointment.  The  trustee 
shall  account  for  all  monies  derived 
from  a  sale  of  the  Separated  Assets  and 
all  costs  and  expenses  incurred  in 
connection  therewith.  After  approval  by 
the  Court  of  the  trustee's  accounting, 
including  fees  for  the  trustee's  services, 
all  remaining  monies  shall  be  paid  to 


defendant  and  the  trust  shall  then  be 
terminated. 

E.  Defendant  shall  take  no  action  to 
interfere  with  or  impede  the  trustee's 
accomplishment  of  the  divestiture  of  the 
Separated  Assets  and  shall  use  its  best 
efforts  to  assist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  shall  have  full  and  complete 
access  to  the  personnel,  books,  records 
and  facilities  of  OSI-Atlanta. 

F  After  his  or  her  appointment 
becomes  effective,  the  trustee  shall  file 
monthly  reports  with  the  parties  and  the 
Court  setting  forth  the  trustee's  efforts  to 
accomplish  divestiture  of  the  Separated 
Assets  as  contemplated  under  this  Final 
Judgment;  provided,  however,  that  to 
the  extent  such  reports  contain 
information  that  the  trustee  deems 
confidential,  such  reports  shall  not  be 
filed  in  the  public  docket  of  the  Court. 
Such  reports  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who,  during  the  preceding  thirty 
(30)  days,  made  an  offer  to  acquire, 
expressed  an  interest  in  acquiring, 
entered  into  negotiations  to  acquire  or 
was  contacted  or  made  an  inquiry  about 
acquiring  any  ownership  interest  in  the 
Separated  Assets,  and  shall  describe  in 
detail  each  contact  with  any  such 
person  during  that  period.  The  trustee 
shall  maintain  full  records  of  all  efforts 
made  to  divest  these  operations. 

G.  Within  six  (6)  months  after  his  or 
her  appointment  has  become  effective,  if 
the  trustee  has  not  accomplished  the 
divestiture  required  by  this  Final 
Judgment,  the  trustee  shall  promptly  file 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  why  the  required 
divestiture  has  not  been  accomplished 
and  (3)  the  trustee's  recommendations: 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
thereafter  enter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  shall,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment. 

\1I 

Notification 

Immediately  following  entry  of  a 
binding  contract,  contingent  upon 
compliance  with  the  terms  of  this  Final 
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ludgment.  to  effect  the  proposed 
divestiture  pursuant  to  Section  IV.  or  VI. 
of  this  Final  Judgment,  defendant  or  the 
trustee,  whichever  is  then  responsible 
for  effecting  the  divestiture,  shall  notif>' 
plaintiff  of  the  proposed  divestiture.  If 
the  trustee  is  responsible,  it  shall 
similarly  notify  defendant.  The  notice 
shall  set  forth  the  details  of  the 
proposed  transaction  and  list  the  name, 
address  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  to.  or  expressed  an  interest  in 
the  business  that  is  the  subject  of  the 
binding  contract,  together  with  full 
details  of  same.  Within  fifteen  (15)  days 
of  receipt  by  plaintiff  of  such  notice, 
plaintiff  may  request  additional 
information  concerning  the  proposed 
divestiture  and  the  proposed  purchaser. 
Defendant  and/or  the  trustee  shall 
furnish  any  additional  information 
requested  within  twenty  (20)  days  of  the 
receipt  of  the  request,  unless  the  parties 
shall  otherwise  agree.  Within  thirty  (30) 
days  after  receipt  of  the  notice  or  within 
twenty  (20)  days  after  plaintiff  has  been 
provided  the  additional  information 
requested  (excluding  any  additional 
information  requested  of  persons  other 
than  defendant  or  the  trustee), 
whichever  is  later,  plaintiff  shall 
provide  written  notice  to  defendant  and 
the  trustee,  if  there  is  one,  stating 
whether  or  not  it  objects  to  the  proposed 
divestiture.  If  plaintiff  provides  written 
notice  to  defendant  or  the  trustee  that  it 
does  not  object,  then  the  divestiture  may- 
be consummated,  subject  only  to 
defendant's  limited  right  to  object  to  the 
sale  under  the  provisions  in  Section 
VI. C.  Absent  written  notice  that  the 
plaintiff  does  not  object  to  the  proposed 
purchaser,  a  divestiture  under  Section 
IV.  shall  not  be  consummated.  Upon 
objection  by  plaintiff,  or  by  defendant 
under  the  proviso  in  Section  IV.C  a 
divestiture  proposed  under  Sectien  VI. 
shall  not  be  consummated. 

VIII 

Affidavits 

Upon  filing  of  this  Final  Judgment 
and  every  thirty  (30)  days  thereafter 
until  the  divestiture  has  been  completed 
or  authority  to  effect  divestiture  passes 
to  the  trustee  piu-suant  to  Section  VI.  of 
this  Final  Judgment,  defendant  shall 
deliver  to  plaintiff  an  affidavit  as  to  the 
fact  and  manner  of  compliance  with 
Section  IV.  of  this  Final  Judgment.  Each 
such  affidavit  shall  include  the  name, 
address  and  telephone  number  of  each 
person  who.  at  any  lime  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire  or  was  contacted  or  made  an 


inquiry  about  acquiring  any  ownership 
interest  in  the  Separated  Assets  and 
shall  describe  in  detail  each  contact 
with  any  such  person  during  that 
period.  Defendant  shall  maintain  full 
records  of  all  efforts  made  to  divest  the 
Separated  Assets. 

,IX 

Presen-ation  of  Assets 

A.  The  Holding  Company  shall  be 
created  and  take  all  steps  necessary  to 
assure  that  Capitol  and  OSI-Atlanta  will 
be  maintained  as  separate,  independent 
and  economically  viable,  ongoing 
businesses  with  their  assets, 
management  and  operations  separate, 
distinct  and  apvt  from  one  another. 
Without  limitation  of  the  foregoing,  the 
Holding  Company  and  the  Separated 
Businesses  shall  comply  with  the 
following  provisions  during  the 
pendency  of  'his  Final  Judgment; 

1.  The  Holding  Company  and  the 
Separated  Businesses  shall  refrain  from 
causing  or  permitting  any  commingling 
of  the  assets  of  one  Separated  Business 
with  those  of  the  other  Separated 
Business:  provided,  however,  that 
financial  statements  may  be 
consolidated  at  the  Holding  Company, 
subject  to  the  accounting  provisions  set 
forth  herein. 

2.  The  Holding  Company  and  the 
Separated  Businesses  shall  assure  that 
neither  Separated  Business,  nor  any  of 
its  directors,  officers,  employees  or 
agents,  influences  or  attempts  to 
influence,  directly  or  indirectly,  any 
operational,  marketing  or  financial 
decisions  of  the  other  Separated 
Business. 

3.  a.  Within  five  (5)  days  of  the  entry 
of  this  Final  Judgment,  the  Holding 
Company  shall  establish  a  Sales 
Committee  ("Holding  Company  Sales 
Committee"),  consisting  of  not  less  than 
two  (2)  members  of  the  current  Board  of 
Directors  of  the  Holding  Company,  or 
their  designees,  who  are  not  involved  in 
the  management  of  the  Holding 
Company  or  of  either  of  the  Separated 
Businesses. 

b.  The  Holding  Company  shall 
designate  an  "Operating  President"  for 
each  of  OSI-Atlanta  and  Capitol  and 
said  Operating  Presidents  shall  serve  in 
those  capacities  for  the  respective 
Separated  Businesses  until  the 
divestiture  required  by  this  Final 
Judgment  shall  have  been 
accomplished. 

c.  Without  limiting  his  or  her  other 
responsibilities,  each  Operating 
President  shall  be  responsible  to 
supervise  and  assist  in  the  respective 
Separated  Business's  outdoor 
advertising  businesses  and  shall 


exercise  such  authority  and 
responsibilities  without  consulting  with 
any  officer,  director  or  employee  of  the 
other  Separated  Business  regarding  the 
terms  and  conditions  of  the  operation  of 
the  other  Separated  Business. 

d.  Insofar  as  any  contract  or  proposal 
of  either  Separated  Business  shall  entail 
actions  that  would  otherwise  require 
approval  by  either  the  Chief  Executive 
Officer  or  Board  of  Directors  of  the 
Holding  Company,  the  Operating 
President  of  the  Separated  Business 
shall  report  the  proposal  to  the  Holding 
Company  Sales  Committee  for  its 
consideration  and  any  requisite  action. 
With  respect  to  matters  that  are  brought 
to  it  pursuant  to  the  terms  of  this 
subsection,  the  Holding  Company  Sales 
Committee  shall  be  authorized  to  bind 
the  Holding  Company. 

e.  Insofar  as  either  Separated  Business 
anticipates  a  need  to  exceed  the 
amounts  provided  in  its  annual  budget 
for  capital  expenditures,  authority  for 
such  additional  expenditures  shall  be 
sought  and  first  obtained  by  the 
Operating  President  of  the  Separated 
Business  from  the  Holding  Company 
Sales  Committee. 

4.  Except  as  expressly  allowed  by  the 
terms  of  this  Final  Judgment,  neither 
Separated  Business,  nor  any  of  its 
directors,  officers,  employees  or  agents, 
shall  provide  to  the  other  Separated 
Business,  or  any  director,  officer, 
employee  or  agent  of  the  other 
Separated  Business,  any  competitively 
sensitive  information,  including  but  not 
limited  to  actual  or  proposed  prices, 
costs,  bids,  contract  terms,  financial 
data  or  profit  data  (other  than  aggregated 
monthly  or  quarterly  results  provided  to 
the  Board  of  Directors  of  the  Holding 
Company).  The  Holding  Company  and 
the  independent  accounting  firm 
referred  to  in  this  Final  Judgment  shall 
not  provide  any  competitively  sensitive 
information  relating  to  one  Separated 
Business  to  any  director,  officer  or 
employee  of  the  other  Separated 
Business. 

5.  Except  as  authorized  by  the  terms 
of  this  Final  Judgment.  Capitol  and  OSI- 
Atlanta  shall  not  permit  the  use  of  the 
other's  trademarks  or  otherwise  identify 
the  relationship  of  these  Separated 
Businesses  in  their  advertising,  sales  or 
promotional  materials.  In  dealing  with 
third  parties,  the  Separated  Business 
shall  indicate  and  make  clear  that  the 
Separated  Businesses  are  being  operated 
as  discrete  and  separate  business 
entities  during  the  pendency  of  this 
Final  Judgment. 

6.  Each  Separated  Business  shall 
compete  with  the  other  Separated 
Business  in  the  same  fashion  as  it 
competes  with  other  outdoor  advertising 
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businesses  in  the  greater  Atlanta. 
Georgia  metropolitan  area. 

7.  Each  Separated  Business  shall  keep 
and  maintain  in  accordance  with 
generally  accepted  accounting 
principles,  separate  financial  statements 
and  records,  including  separate 
unaudited  monthly  and  quarterly 
financial  statements.  Additionally,  the 
Holding  Company  shall  assure  that  an 
independent  certified  public  accountant 
shall  prepare  certified  annual  financial 
statements  for  each  Separated  Business. 

8.  Paragraph  IX.E.  of  this  Final 
Judgment  shall  not  preclude  Arte 
Moreno  from  performing  the  following 
functions  in  his  capacity  as  the  Chief 
Operating  Officer  of  the  Holding 
Company: 

a.  Participating  in  decisions  regarding 
the  management  of  the  cash  and  short- 
term  assets  of  the  Holding  Company  and 
the  Separated  Businesses,  subject  to  all 
of  the  explicit  limitations  contained  in 
this  Final  Judgment; 

b.  Participating  in  decisions  regarding 
the  deployment  of  existing  equipment  of 
either  Separated  Business  in  servicing 
contracts  that  have  been  awarded  to  that 
Separated  Business: 

c.  Participating  in  decisions  regarding 
the  employment  and  redeployment  of 
staff  and  administrative  personnel 
within  each  Separated  Business,  as  well 
as  all  persormel  at  the  Holding 
Company  level;  and 

d.  Participating  in  decisions  regarding 
employee  compensation  and  employee 
benefits  within  the  Holding  Company. 

B.  The  Holding  Company  and  me 
Separated  Businesses  shall  refrain  from 
taking  any  action  that  would  jeopardize 
the  sale  or  operation  of  either  Separated 
Business  or  would  otherwise  adversely 
affect  the  capabihty  of  either  Separated 
Business  to  compete  effectively  in  the 
sale  of  outdoor  advertising,  including 
but  not  Umited  to  the  following: 

1.  The  Holding  Company  and  the 
Separated  Businesses  shall  refrain  from 
taking  any  action,  directly  or  indirectly, 
that  would  cause  any  material  adverse 
change  or  alteration  to  be  made  in  the 
operations  of  each  Separated  Business 
that  would  impair  the  ability  of  the 
Holding  Company  to  sell  or  dispose  of 
such  Separated  Business; 

2.  Except  as  incident  to  obtaining 
financing  or  refinancing  of  the 
transaction  pursuant  to  which  the 
Holding  Company  acquired  Capitol,  the 
Holding  Company  and  each  Separated 
Business  shall  refrain  from  disposing  of. 
mortgaging,  pledging  or  otherwise 
encumbering  any  of  the  assets  of  the 
Separated  Businesses,  other  than  in  the 
ordinary  course  of  business  of  the 
Holding  Company  or  the  respective 
Separated  Businesses;  and 


3.  Upon  the  entry  of  this  Final 
Judgment,  the  Holding  Company  may 
move  current  employees  of  OSI-Atlanta 
a  Capitol,  but  each  employee  moved 
from  OSI-Atlanta  to  Capitol  must  be 
replaced  at  OSI-Atlanta  by  an  employee 
of  similcu-  job  description  and 
experience.  Replacement  employees 
may  come  from  Capitol. 

C.  Each  Separated  Business  shall 
maintain,  in  accordance  with  usual 
industry  standards,  all  outdoor 
advertising  structures  owned  or 
operated  by  it. 

D.  The  Separated  Businesses  shall 
have  such  outside  financing  for  capital 
improvements  and  working  capital 
available  as  is  consistent  with  their 
budgets  and  past  practices.  Holding 
Company  shall  provide,  consistent  with 
the  budgets  established  for  the 
respective  Separated  Businesses  prior  to 
the  date  of  this  Final  Judgment,  funds 
for  necessary  capital  improvements. 

E.  No  director,  officer  or  employee  of 
one  Separated  Business  shall  also  serve 
as  a  director,  officer  or  emplovee  of  the 
other  Separated  Business.  To  the  extent 
any  director,  officer  or  employee  of  the 
Holding  Company  is  also  a  director, 
officer  or  employee  of  a  Separated 
Business,  that  person  may  not  receive 
any  competitively  sensitive  information 
provided  to  the  Board  of  Directors  of  the 
Holding  Company  by  the  other 
Separated  Business. 


Modifications 

To  the  extent  that  either  party  later 
determines  thaynodifications  of  this 
Final  Judgmenf^re  necessary  or 
appropriate,  the  parties  shall  first 
discuss  any  such  proposed 
modifications  among  themselves,  and 
shall  present  to  the  Court  any  such 
proposed  modifications  on  which  they 
agree  in  a  form  that  they  recommend  the 
Court  approve.  In  the  event  the  parties 
cannot  agree  on  any  such  modifications, 
either  party  may  file  a  motion  to  the 
Court  seeking  a  modification  of  this 
Final  Judgment  only  after  having 
provided  the  other  party  fifteen  days' 
advance  written  notice  of  intentiori  to 
seek  such  modification. 

XI 

Compliance  Inspection 

A.  For  purposes  of  determining  or 
securing  comphance  with  this  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time, 
duly  authorized  representatives  of  the 
Department  of  Justice  shall,  upon 
written  request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  and  on  reasonable  notice  to 


defendant  made  to  its  principal  office, 
be  permitted: 

1.  access  during  office  hours  of 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  defendant,  who  may  have 
counsel  present,  relating  to  anv  matters 
contained  in  this  Final  Judgment:  and 

2.  subject  to  the  reasonable 
convenience  of  defendant  and  without 
restraint  or  interference  from  it  to 
inter\'ie\v  officers,  employees  and  agents 
of  defendant,  who  may  have  counsel 
present,  regarding  any  such  matters 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to 
defendant's  principal  office,  defendani 
shall  submit  such  v.  ritten  reports,  under 
oath  if  requested,  with  respecl  to  any  of 
the  matters  contained  in  this  Final  - 
Judgment  as  may  be  requested 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
Section  XI  shall  be  divulged  by  a 
representative  of  the  Department  of 
Justice  to  any  person  other  than  a  dul\ 
authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  bv  law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  m  anv 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedures,  and 
defendant  marks  each  pertineni  page  of 
such  material.  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the- 
Federal  Rules  of  Civil  Procedure.  " 
governing  protection  of  trade  secrets 
and  confidential  commercial 
information,  then  ten  days  notice  shall 
be  given  by  plaintiff  to  defendant  prior 
to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury- 
proceeding  ). 

XII 

Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  applv 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Fin.:! 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
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enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

XIII 

Terrninatjon 

This  Final  )udf?ment  will  expire  upon 
consummation  of  the  divestiture  of  the 
Separated  Assets  in  accordance  with  the 
terms  herein. 

XIV 

Public  Interest 

Entry  of  this  Final  judgment  is  in  the 
public  interest. 

So  ordered. 

United  States  District  |udge.  Northern 
District  of  Georgia. 
Dated 

United  huttb  District  Court,  Northern 
District  of  Georgia.  Atlanta  Division 

United  States  of  America.  Plaintiff,  v. 
Outdoor  Systems.  Inc..  Defendant.  Civil  No 
l_94_CV-2393-OC.  Filed:  September  8. 
1994 

Competitive  Impact  Statement 

Pursuimt  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA").  15  U.S.C  16(b)-(h).  the 
United  States  submits  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  with  the  consent  of  Outdoor 
Services.  Inc.,  in  this  civil  antitrust 
proceeding. 

I 

Nature  and  Purpose  of  the  Proceeding 

On  September  8.  1994,  the  United 
States  filed  a  civil  antitrust  complaint, 
under  Section  15  of  the  Clayton  Act,  15 
use.  25,  against  Outdoor  Services. 
Inc.,  alleging  that  the  proposed 
acquisition  by  Outdoor  Services.  Inc. 
COSI")  of  the  outdoor  advertising 
business  of  Capitol  Outdoor 
Advertising.  Inc.  ("Capitol")  would 
violate  Section  7  of  the  Clayton  Act.  15 
use.  18.  The  Complaint  alleges  that 
the  effect  of  the  merger  may  be 
substantially  to  lessen  competition  in 
outdoor  advertising  in  the  Atlanta  area. 
The  Complaint  seeks,  among  other 
relief,  a  permanent  injunction 
preventing  defendant  from  combining 
its  outdoor  advertising  business  with 
that  of  Capitol. 

Also  on  September  8,  1994.  the 
United  States  and  OSl  filed  a 
Stipulation  by  which  they  consented  to 
the  entry  of  a  proposed  Final  Judgment 
designed  to  preserve  competition  in  the 
outdoor  advertising  business  in  the 
Atlanta  area.  The  proposed  Final 
judgment,  as  explained  more  fully 


below,  would  allow  OSI  to  acquire  the 
outdoor  advertising  business  of  Capitol 
but  orders  OSI  to  divest  its  own  outdoor 
advertising  business  in  the  Atlanta  area 
within  six  months.  The  Final  Judgment 
also  provides  that  pending  the  sale  of 
OSl's  outdoor  advertising  business,  a 
holding  company  will  be  established  to 
hold  separate  the  businesses  of  OSI  and 
Capitol. 

The  United  States  and  OSI  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  will  terminate 
this  action,  except  that  the  Court  will 
retain  jurisdiction  to  construe,  modify 
and  enforce  the  Final  Judgment  and  to 
punish  violations  of  the  Final  Judgment. 

II 

Background  to  the  Alleged  Violation 

On  or  about  July  27.  1994.  OSI  and 
Capitol  entered  into  a  purchase 
agreement  under  which  the  two 
companies  would  merge  and  OSI  would 
become  the  sole  surviving  entity.  This 
acquisition  would,  if  unchallenged, 
effectively  merge  all  of  the  business  of 
OSI  and  Capitol.  The  purchase  price 
was  approximately  $40  million. 

OSI  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware.  It  maintains  its  principal 
offices  at  2502  North  Black  Canyon 
Highway.  Phoenix,  Arizona.  OSI  is  in 
the  business  of  providing  outdoor 
advertising  services  in  the  Atlanta  area. 
OSI's  Atlanta  area  office  is  located  at 
3745  Atlanta  Industrial  Drive.  N.W., 
Atlanta,  Georgia.  OSI  had  outdoor 
advertising  revenues  in  the  Atlanta  area 
of  about  $7.4  milUon  in  1993. 

Capitol  is  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of 
Delaware.  It  maintains  its  principal 
offices  at  732  Ashby  Street.  N.W., 
Atlanta.  Georgia.  Capitol  is  in  the 
business  of  providing  outdoor 
advertising  services  in  the  Atlanta  area. 
Capitol  had  outdoor  advertising 
revenues  in  the  Atlanta  area  of  about 
$17.1  million  in  1992. 

The  Complaint  alleges  that  OSI  and 
Capital  are  significant  competitors  in 
the  outdoor  advertising  market  in  the 
Atlanta  area.  Outdoor  advertising  is 
another  name  given  to  standardized 
billboard  advertising  in  the  United 
States.  There  are  several  types  of 
billboards.  The  largest  type  of  billboard 
is  the  "bulletin."  which  comes  in  two 
standard  sizes.  14'  tall  by  48'  long,  or  20' 
high  by  60'  long.  If  painting  is  the 
method  of  reproduction,  the  bulletin  is 
called  a  "paint"  or  a  "painted  bulletin." 
If  posting  is  the  method  of  reproduction, 
the  bulletin  is  called  a  "posted 


bulletin."  Bulletin  billboards  are 
frequently  sold  singly  to  advertisers  at 
negotiated  rental  prices  that  depend 
primarily  on  each  billboard's  location. 
Bulletins  sold  in  this  fashion  are  called 
"permanent  bulletins"  and  command, 
on  average,  the  highest  rent  of  any  type 
of  billboard.  Bulletins  are  also  rented  as 
part  of  "rotary"  plans  by  billboard 
companies.  A  rotary  plan  consists  of 
rotating  an  advertiser's  bulletin  message 
to  a  number  of  well  distributed  bulletin 
locations  within  a  metropolitan  area. 
Usually  located  adjacent  to  interstate 
highways  and  high  traffic  arterials, 
bulletins  are  typically  sold  to 
advertisers  for  longer  contract  periods 
than  other  types  of  billboards  because  of 
the  high  initial  expense  in  painting  or 
posting  the  advertiser's  message  or 
illustration. 

A  second  type  of  standardized 
billboard  is  the  "poster  panel,"  which 
comes  in  one  size,  12'  high  by  25'  long 
and  which  is  customarily  sold  in 
packages  called  "showings."  A  "100 
showing"  of  poster  panels  means  that 
the  billboard  company  will  provide 
enough  geographically  distributed 
poster  panels  to  deliver  in  one  day  a 
number  of  exposure  opportunities,  as 
measured  by  the  traffic  count  past  all 
the  poster  panels  included  in  the 
showing,  equal  to  100%  of  the 
population  of  that  particular  market.  In 
the  Atlanta  area,  for  example,  a  100 
showing  requires  approximately  120 
poster  panels.  The  advertising  message 
on  a  poster  panel  billboard  is  carried  on 
a  printed  pap>er  poster.  Poster  panels  are 
nearly  always  sold  in  groups  by 
billboard  companies  and  usually  for  a 
shorter  contract  period  than  painted 
bulletin  billboards.  Poster  panels  are 
generally  located  adjacent  to  primary 
arterial  roads  and  busy  secondary 
streets.  The  rentaljjrice  for  each  poster 
panel  is  a  showing  averages  about  one- 
fifth  of  the  rental  price  for  each  painted 
bulletin  in  a  rotary. 

A  third  type  of  standardized  billboard 
is  the  "8-sheet,"  sometimes  referred  to 
as  a  "junior  billboard."  An  8-sheet  is 
approximately  6'  high  by  12'  long.  An 
advertiser's  message  on  an  8-sheet  is 
usually  carried  on  a  printed  paper 
poster.  In  the  Atlanta  area,  nearly  all  8- 
sheet  locations  are  in  inner  city  areas, 
and  8-sheets  are  usually  sold  in 
packages  directed  to  residents  of  the 
areas  in  which  they  are  located.  An  8- 
sheet  rents,  on  average,  for  less  than 
one-third  the  rental  price  of  a  poster 

panel. 

Many  customers  who  use  outdoor 
advertising  also  advertise  in  other 
media,  especially  radio,  television, 
newspapers  and  magazines,  but  use 
outdoor  advertising  when  they  want  a 


large  number  of  exposures  to  consumers 
at  a  low  cost  per  exposure.  Since 
exposure  is  necessarily  brief,  outdoor 
advertising  is  most  suitable  for  highly 
visual,  limited  informational 
advertising.  Outdoor  advertising's 
particular  characteristics  make  it  a  type 
of  advertising  for  which  there  are  no 
close  substitutes.  The  Complaint  alleges 
that  the  customers  who  want  or  need  to 
use  outdoor  advertising  would  not 
switch  to  another  advertising  medium 
in  response  to  a  small  but  significant 
increase  in  outdoor  advertising  rental 
prices. 

The  Atlanta  area  includes  the  City  of 
Atlanta  and  the  five  populous  counties 
that  include  and  surround  that  city.  The 
vast  majority  of  the  population  of  the 
greater  Atlanta  region  lives  or  works  in 
the  Atlanta  area  and  most  of  that 
region's  commercial  activity  occurs  in 
the  Atlanta  area.  Advertisers  who  desire 
to  employ  outdoor  advertising  to  reach 
the  Atlanta  consumer  market  have  no 
reasonable  substitute  for  billboards 
located  within  the  Atlanta  area;  in 
particular,  a  small  but  significant 
increase  in  the  price  of  outdoor 
advertising  in  the  Atlanta  area  would 
not  cause  advertisers  to  turn  to 
billboards  located  in  more  rural 
counties  outside  of  the  Atlanta  area. 
About  93%  of  Capitol's  and  OSl's 
billboard  sites  are  located  in  the  Atlanta 
area.  The  Atlanta  area  constitutes  a 
section  of  the  country  and  relevant 
geographic  market  for  antitrust 
purposes. 

OSI  and  Capitol  are  the  only 
companies  that  offer  a  full  line  of 
billboards  in  the  Atlanta  area.  Together, 
OSI  and  Capitol  control  over  63%  of  all 
billboards  in  the  Atlanta  area.  They  are 
the  only  sellers  of  poster  panel 
billboards  and  are  two  of  only  four 
sellers  of  bulletin  rotary  billboard 
service  in  the  Atlanta  area.  A  combined 
OSI-Capitol  entity  would  control  about 
4.000  bulletin  and  poster  panel 
billboards  in  the  Atlanta  area,  over  six 
times  the  total  of  the  next  largest 
outdoor  advertising  company  in  the 
Atlanta  area  and  approximately  eleven 
times  the  total  of  the  third  largest.  The 
proposed  acquisition  of  Capitol  by  OSI 
would  raise  OSIs  market  share  of  the 
outdoor  advertising  business  in  the 
Atlanta  area,  based  upon  the  number  of 
billboards,  from  approximately  24%  to 
approximately  63%. 

"The  Complaint  further  alleges  that 
successful  new  entry  into  the  outdoor 
advertising  market  in  the  Atlanta  area  is 
not  easy,  due  in  part  to  the  increasing 
amount  of  government  regulation 
limiting  billboard  construction,  the 
scarcity  of  suitable  billboard  sites 
within  in  the  Atlanta  area,  paticularly 


within  the  1-285  Perimeter  around 
Atlanta,  and  the  necessity  of  obtaining 
a  sufficient  nimiber  and  geographic 
dispersion  of  billboard  sites  in  order  to 
be  an  effective  competitor. 

OSI  regularly  contracts  with 
customers  outside  the  State  of  Georgia 
for  the  sale  of  outdoor  advertising  in  the 
Atlanta  area  and  regularly  receives 
outdoor  advertising  materials  from 
outside  of  Georgia.  OSI  is  engaged  in 
interstate  commerce,  and  its  activities 
are  in  the  flow  of,  and  substantially 
affect,  interstate  commerce. 

Ill 

Effect  on  Competition 

The  effect  of  OSl's  acquisition  of 
Capitol's  outdoor  advertising  business 
in  the  Atlanta  area  may  be  substantially 
to  lessen  competition  in  outdoor 
advertising  in  the  Atlanta  area  because 
actual  and  potential  competition 
between  OSI  and  Capitol  in  outdoor 
advertising  in  the  Atlanta  area  will  be 
eliminated,  and  competition  generally 
in  outdoor  advertising  in  the  Atlanta 
area  may  be  substantially  lessened. 

IV 

Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  brought  this  action 
because  the  effect  of  the  proposed 
merger  of  OSI  and  Capitol  may  be 
substantially  to  lessen  competition,  in 
violation  of  Section  7,  in  the  Atlanta 
area  outdoor  advertising  market.  The 
risk  posed  to  competition  by  this 
transaction,  however,  would  be 
substantially  eliminated  were  defendant 
OSI  to  divest  its  outdoor  advertising 
business  to  a  purchaser  that  would 
operate  it  as  an  active,  independent  and 
financially  viable  competitor  in  the 
Atlanta  area.  To  this  end,  the  provisions 
of  the  proposed  Final  Judgment  are 
designed  to  accomplish  the  sale  of  OSl's 
outdoor  advertising  business  and  to 
prevent  the  anticompetitive  effects  of 
the  proposed  acquisition. 

The  Final  Judgment  allows  QSI  to 
acquire  the  outdoor  advertising  business 
of  Capitol,  but  requires  OSI  to  sell  its 
Atlanta  outdoor  advertising  business  to 
an  independent  third  party  within  six 
months.  The  United  States  has  the  right 
to  approve  the  purchaser.  If  OSI  does 
not  accomplish  the  sale  within  six 
months,  a  trustee  will  be  appointed  by 
the  Court  with  full  powers  to  make  the 
sale.  Pending  the  sale  of  OSIs  .Atlanta 
outdoor  advertising  business,  a  holding 
company  will  be  established  to  preserve 
and  hold  separate  the  assets  and 
business  operations  of  OSI  and  Capitol. 
The  proposed  Final  Judgment  should 
ensure  that  an  appropriate  purchaser 


will  obtain  OSI's  divested  outdoor 
advertising  business  and  operate  it  as  a 
competitive  member  of  the  Atlanta  area 
outdoor  advertising  market. 


Remedies  Available  to  Potential 
Litigants 

Section  4  of  the  Clayton  Act .  15 
U.S.C.  §  15,  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorneys'  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  not  assist  the  bringing  of  anv 
private  antitrust  actions.  Under  the 
provisions  of  Section  5(a)  of  the  Clavton 
Act,  15  U.S.C.  §  16(a),  the  proposed 
Final  Judgment  has  no  prima  facie  effect 
in  any  private  lawsuit  that  may  be 
brought  against  the  defendant. 

Procedures  Available  for  Modification  of 
the  Proposed  Final  Judgment 

The  United  States  and  OSI  ha\  e 
stipulated  that  the  Court  may  enter  the 
proposed  Final  Judgment  after 
compliance  with  the  APPA.  The 
stipulation  provides  that  entry  of  the 
Final  Judgment  does  not  constitute  any 
evidence  or  admission  by  any  party 
with  respect  to  any  issue  of  fact  or  law. 
Under  the  provisions  of  the  APPA,  the 
proposed  Final  Judgment  may  not  be 
entered  unless  the  Court  finds  that  entry 
is  in  the  public  interest.  The  Department 
believes  that  the  proposed  Final 
Judgment  provides  an  aaequate  remedv 
for  the  alleged  violation  and  is  in  the 
public  interest.  The  term  of  the 
proposed  Final  Judgment  is  until  the 
divestiture  of  OSI's  Atlanta  business  is 
accomplished. 

As  provided  by  the  APPA.  any  person 
believing  that  the  proposed  Final 
Judgment  should  be  modified  may 
sutmit  written  comments  within  the 
sixty-day  period  from  the  date  of 
publication  in  the  Federal  Register  to 
John  T  Orr.  Chief,  Atlanta  Field  Olfire. 
.■\ntitrust  Division,  U.S.  Department  of 
Justice.  Suite  1176.  75  Spring  Stre^i. 
.SW..  Atlanta.  GA  30303.  These 
comments,  and  the  Department  s 
responses,  will  be  filed  with  the  iv\n\ 
and  published  in  the  Federal  Register 
All  comments  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdrnw 
its  consent  at  any  time  prior  to  entr\ 
The  proposed  Final  Judgment  pro\  ide> 
that  the  Court  retains  jurisdiction  over 
these  actions,  and  any  party  may  app!\ 
to  the  Court  for  anv  other  necessi^rv  or 


wt'Mia 


Federal  Recister  /  Vol.  59,  No.  184  /  Friday,  September  23.  1994  /  Notices 


Federal  Regi.ster  /  Vol.  .59.  No.  184   /  Friday.  September  23.  1994    '  N- 


48909 


i.tMOH 


Federal   Ri'^isler  /  Vol.  59.  No.  184   /  Friday.  September  23.   1994   /  Notices 


Federal  Ret;istpr  /  Vol.  59,  No.  184  /  Friday,  September  23,  1994  /  Notices 


48909 


appropriate  tor  tncii  modification, 
interpretation  or  enforcement 

vii 

Alternatives  to  the  Proposed  Final 
ludgwent 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  litigation  to  enjoin  the  major 
The  United  Slates  rejected  that 
alternative  because  the  relief  in  the 
proposed  Final  Judgment  should 
prevent  the  possible  otxurrence  of 
conduct  the  effect  of  which  may  be 
sut)stantially  to  lessen  competition  in 
the  outdoor  advertising  industry'  in  the 
Atlanta  area.  The  United  States  believes 
that  in  the  hands  of  the  appropriate 
purchaser,  the  outdoor  advertising 
business  that  is  divested  will  likt-K 
maintain  the  present  level  of 
competition  in  the  Atlanta  area 


VIII 

Determinatne  Documents 

No  documents  were  determinative  in 
the  formulation  of  the  proposed  Final 
Judgment.  Consequently,  the  United 
States  has  not  attached  any  such 
documents  to  the  proposed  Final 
Judgment. 

Dated  September  8.  1994 
John  T  OfT. 

C>eorgia  Bar  So. .  SS4625. 
Justin  M.  Nicholson. 
William  Ci  Trdvnor. 

Attorney.  An' trust  Division,  U.S.  Department 
of  lustier.  H    hurd  B  Russell  Buildinf'.  75 
Spring  Strvft  SIV..  Suite  1 1 76.  Atlanta. 
C,eorj(ia  30303.  H04I331-7100 

jFR  D<x^  «4-2.J4n  Filed  9-22-94:  8:45  ami 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Registration 

By  Noiice  dated  July  It,  1994.  and 
published  in  the  Federal  Register  on 
July  19.  1994.  (59  FR  37686).  Applied 
Science  Labs.  Division  of  Alltech 
Associates.  Inc..  2701  Carolean 
Industrial  Drive.  P.O.  Box  440.  State 
College.  Pennsylvania  16801.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


DEPARTMENT  OF  LABOR 


Drug 


Mefhcathmone  (1237)  

N  Eihylamphetamine  (1475) 

N.NDimethylamplietamme  (1480)  

4-Mettiylaminofex  (cis  isomer)  (1590)    

Lysergc  aad  Aethytarmde  (73' 5i 

Tetrahydrocannabinols  (7370)  

Mescaline  (7381)  - 

3,4-Methylene<Jioxyampheiamine  (7400)      

N-Hyclroxy-3.4-methyleneclioxyamphetam»ne  (7402) 

3.4-Memylenedioxy-N-ethylarnphetamine  (7404) 

3.4-Methy1eoedK)xymethamprtetamine  (7405)  

PsikXTftw  (7437)  

Psilocyn  (7438)  

N-Ethy1-l-phenytcycJohexylamine  (7455)  

l-(i-Phenyk:yclohexyl)pyfro)icline  (7458)  

i-|l-(2Th«enyl)cyctohexyllptpefKline  (7470) — ™ 

Dihydromorphme  (9145)  > 

Heroin  (9200)  ? 

Nor  morphine  (931 3) , .... 

Amphetamine  (1100)  

Methamphetamine  (1105) , - 

I  Phenyteyctohexytarmw  (7460)  

PhencytAdme  (7471)  

Phenylacetone  (8501) 

1  Piperidinocyclohexanecartxxiitrile  (8603) 

Cocaine  (9041)  

Codeine  (9050)  - 

Oihydfocodeme  (9120)  »...- 

Benzoytecgonine  (9180)  „ 

Morphine  (9300)   

Oxymorphone  (9652) 

AHentand  (9737) __ - 


Schedule 


.^11  objection  was  recei\  ed  and  a 
hearing  was  requested  relative  to  the 
application  of  Applied  Science  Labs  ;is 
a  balk  manufacturer  of  Amphetamine 
(1100).  Methamphetamine  (lin.S)aiid 
Phenylacetone  (8501).  Arenol  Chemi(.;ii 
Corporation,  subsequently  withdrew 
their  request  for  a  hearing  based  on  thi- 
information  provided  by  the  Applied 
Science  Labs  on  August  22.  19V>4.  that 
their  quota  application  for 
Amphetamine  (llCX)). 


Methanphetamine  (1 10.5)  and 
Phenylacetone  (8501)  is  only  for  small 
quantities  (2  grams  each)  of  deuterium 
labeled  products  used  as  analytical 
standards.  Therefore,  pursuant  to 
Set;tion  303  of  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of 
1970  and  Title  21.  Code  of  Federal 
Regulations.  Section  1301.54(e).  the 
Deputy  Assistant  Administrator.  OfrK:e 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 


firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Datod  .Stpu-mU>r  16.  1994 
Gene  R.  Haislip. 

Deputy  .-tsM.sta/if  .administrator.  Office  of 

Diversion  Conlml.  Dni('  Enforcement 

Administration. 

IFK  D<«    94-:';jST6  Filed  9-22-94:  8-45  am] 

BILLING  COOe  441»'09-M 


Employment  Wages  for  Federal  and     " 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretarv'  of  Labor  are  issued  in 
accordance  vviih  applicable  law  and  a;e 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary'  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  pres<:ribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
c  urrent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordiiigly.  the 
applicable  decision,  together  with  any 


modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatorv'  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014. 
Washington,  D.C.  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts  '  are  lisu-d  by 
Volume  and  State: 

Volume  II 

West  Virginia 

U'V940017  (Sep.  23,  1914) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I: 


Massachusetts 

^L^940001 (Feb 

MA940017  (Aug 

MA940018  (Aug 
New  York 

NY940010  (Feb. 

NY940011  (Feb. 

NY940015  (Feb. 

NY940016  (Feb. 

NY940017  (Feb. 

NY940018  (Feb. 

NY940021  (Feb. 

NY940025  (Feb. 

NY9400.33  (F<*. 


11.  1994) 

12.  1994) 
.  12,  1994) 

11,  1994) 
11.  1994) 
n.  1994) 
11,1994) 
11.  1994) 
11.  1994) 
11,1994) 
11.1994) 
11,1994) 


.\Y940037  (Feb.  11,  1994) 
,NY940039  (Feb.  11,  1994) 
NY940041  (Feb.  11  1994) 
NY940043  (Feb.  11,  1994) 
NY940045  (Feb.  11.  1994) 


Volume  11: 

Pennsylvania 
PA940001  (Feb.  11.1994) 
PA 940002  (Feb.  11.  1994) 
PA940003  (Feb.  11.  1994) 
P.'\940004  (Feb.  11.  1994) 
PA94000.'i  (Feb.  11.  1994) 
PA940006  (Feb.  11.1994) 
PA 940009  (Feb.  11.  1994) 

-  PA940010(Feb.  11.  1994) 
PA940011  (Feb.  11.  1994) 
PA940013  (Feb.  11,  1994) 
PA940014  (Feb.  11,  1994) 
PA 94001 5  (Feb.  11.  1994) 
PA940016  (Feb.  11,  1994) 
P.\940017(Feb.  11,  1994) 
P.\940018  (Feb.  11,  1994) 
PA940019  (Feb.  11.  1994) 
PA940020  (Feb.  11,  1994) 
PA94002]  [Feb.  11.  1994) 
PA94O022  (Feb.  11,  1994) 
PA 940023  (Feb.  11,  1994) 
PA940025  ;Feb.  11,1994) 
PA 940026  (Feb.  11,  1994) 
PA940027  (Feb.  11.  1994) 
PA940028  (Feb.  11  1994) 
PA940030  (Feb.  11.  1994) 
PA94O033  (Feb.  11,1994) 
PA940037  (Feb.  11,  1994) 
P.\940044  (Feb.  11.  1994) 
P.\940045  (Feb.  11,  1994) 
PA940050  (Feb.  11,  1994) 
PA940051  (Feb.  11.  1994) 
PA 940053  (Feb.  11,  1994) 
PA940060  (Feb.  11.  1994) 
PA940061  (Feb.  11.  1994) 
PA9400C2  (Feb.  11,  1994) 
PA940063  (Feb.  11,1994) 
PA940064  (Feb.  11,  1994) 
PA940065  (Feb.  11,  1994) 

Virginia 
VA940109  (May  27,  1994) 

West  Virginia 

WV940002  (Feb.  11.  1994) 
W\'940O03  (Feb.  11.  1994) 

Volume  III: 

Florida 
FL940017  (Feb.  11,1994! 
FL940046  (Feb.  11,  1994) 

(Veorgia 
GA 940003  (Feb.  11.  1994) 
GA940O22  (Feb.  11.  1994) 
GA940040  (Feb.  11.  1994) 
GAS40058  (Feb.  11,  1994) 
GA940065  (Feb.  11.  1994) 
GA94006fi(Feb.  11,  1994) 


Volumf^  IV: 

Wiscx)nsin 

W194O003  (Feb.  11.  1994) 

Volume  V: 

NebrasJca 

NE940011  (Feb.  11, 1994) 
New  .Mexico 

NM940001  (Feb.  11. 1994) 
OklabtMDa 

OK940014  (Aug.  S,  1994) 
Texas 

TX 940005  (Feb.  11.  1994) 
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Volume  \'l 

Montana 

MT940004(Feh  11.  1094) 
Nevada 

NV940()01  (Feb   11.  1994) 

NV940OO4(Feb  11.  1994) 
I'tah 

UT940024(Feb   11,  1994) 

LT940031  (Feb   11.  1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s).  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  tiie  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  16th  day 
of  September  1994. 
Alan  L.  Moaa, 

Din^tor.  Division  of  Wage  Detenninalion 
jFR  Doc.  94-23382  Filed  9-22-94;  8  45  am! 
WLUNO  COOC  4810-27-M 


Employment  and  Training 
Administration 

(TA-W-OO.  171] 

Aileen's,  Incorporated,  New  York,  New 
York;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  1,  1994  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Aileen's. 
Incorporated.  New  York.  New  York. 

All  workers  from  the  subject  firm  are 
covered  under  amended  certification 
(TA-VV-29.494A1  Consequently,  further 
mvestigation  in  this  case  would  serve 
no  purpose:  and  the  investigation  has 
bf*n  terminated 


Signed  at  Washington.  DC  this  31st  day  of 
.August  1994 
Victor  J.  Truozo. 

Program  Stanager.  Policy  and  Reemployment 
Senice Croup.  Office ofTmde  Adjustment 
Assistance. 

jFR  Doc  94-23622  Filed  9-22-94.  8  45  am| 
BILUNG  COOe  4S10-JO-M 


[TA-W-29,  4921 

Banister  Stioe  Company,  U.S.  Shoe 
Corporation  Beloit,  Wisconsin; 
Negative  Determination  on  Remand 

By  an  order  dated  June  20,  1994.  the 
United  Sta'es  Court  of  International 
Trade  (USCll  i  in  Former  Employees  of 
Banister  Shoe  Company  v.  Secretary  of 
Labor  {VSCVT  94-05-00260)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation. 

The  workers  under  this  petition  were 
initially  denied  eligibility  to  apply  for 
trade  adjustment  assistance  (TAA)  on 
March  29.  1994.  The  negative 
determination  was  published  in  the 
Federal  Register  on  April  13.  1994  (59 
FR  17570).  The  basis  for  that  decision  is 
the  fact  that  the  decreased  sales 
criterion  was  not  met. 

Banister  Shoe  is  part  of  the  retail 
division  of  U.S.  Shoe.  The  workers  are 
engaged  in  sales,  distribution,  and 
administrative  functions 

New  findings  on  remand  show  that 
Banister  Shoe  is  a  retail  factory  outlet 
arm  for  only  a  small  portion  of  the  shoes 
manufactured  by  U.S.  Shoe.  As  a  retail 
outlet,  the  workers  are  not  engaged  in 
the  production  of  an  article  within  the 
meaning  of  the  Trade  Act  but  are 
engaged  in  performing  a  service — sales 

Other  findings  on  remand  show  that 
Banister  Shoe  is  primarily  an  importer 
of  shoes.  Sale  services  provided  in 
support  of  imports  would  not  form  a 
basis  for  a  certification  under  the  Trade 
Act  of  1974  Increased  import  sales 
would  tiave  a  positive  effect  on 
employment  at  Banister  Shoe 

Further,  the  administrative  record 
shows  declining  profits  and  profit 
margins  in  1993  compared  to  1992. 
Profits,  profit  margins  and  prices  are  not 
worker  group  eligibility  requirements 
for  T.AA  under  the  Trade  Act  and  would 
not.  in  themselves,  constitute  a  basis  for 
a  worker  group  certification. 

Conclusion 

After  reconsideration  on  remand.  I 
affirm  the  original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workers  and 
former  workers  on  Banister  Shoe 
Company.  Beloit.  Wisconsin. 


Signed  at  Washington.  DC.  this  9&  day  of 
September  1994 
.  Dated:  September  9.  1994 
Victor  ].  Tninzo. 

Program  Manager.  Policy  and  Reemplo\Tnent 
Services.  Office  of  Trade  Adjustment 
Assistance. 
|FR  Dot   94-23590  Filed  9-22-94;  8:45  ami 

BILLING  COOE  4S10-^0-M 


rTA-W-29,  860B1 

Bull  HN  Information  Systems,  Inc. 
Phoenix,  Arizona;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Ortification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  19,  1994.  The  Notice  will  soon 
be  published  in  the  Federal  Register. 

The  Department,  on  its  own  motion, 
is  changing  that  part  of  the  certification 
(TA-W-29.  860B)  relating  to  the  April 
25.  1993  impact  date  for  workers  at  Bull 
HN  Information  Systems.  Inc..  in 
Phoenix,  Arizona  in  order  to  avoid  a 
coverage  overlap  with  certification  T.A- 
W-25.  527  for  the  same  group  of 
workers  at  Bull  HN  Information  Systems 
in  Phoenix,  Arizona. 

Accordingly,  the  Department  is 
deleting  the  April  25,  1993  impact  date 
set  in  TA-W-29.  860B  for  the  Phoenix, 
Arizona  workers  of  Bull  HN  Information 
Systems  and  inserting  a  new  impact 
date  of  June  25.  1993  for  the  Phoenix 
workers. 

The  amended  notice  applicable  to 
TA-W-29.  860B  is*hereby  issued  as 
follows: 

All  workers  Bull  HN  Information  Systems. 
Inc..  Phoenix.  Arizona  engaged  in 
emplovinent  related  to  the  production  of 
computers  who  became  totally  or  partially 
separated  from  emplovTuent  on  or  after  June 
23.  1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974 

Signed  at  Washington.  D.C..  this  12th  day 
of  September.  1994. 
lames  D.  Van  Erden, 
Administrator.  Office  of  Work-Based 
Learning 

[FR  Doc.  94-23626  Filed  9-22-94;  8:45  am) 
BILLING  COOC  4S10-30-M 


[TA-W-30,214) 

Dresser  Industries  Guiberson  AVA 
Division  Dallas,  Texas;  Termination 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  15,  1994  in  response 


to  a  worker  petition  which  was  filed  on 
August  15,  1994  on  behalf  of  workers  at 
Dresser  Industries,  Cuiberson  AVA 
Division,  Dallas,  Texas. 

An  active  investigation  covering  the 
petitioning  group  of  workers  is  currently 
in  effect  (TA-W-29,931).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  7th  day  of 
September.  1994. 
Victor  J.  Tninzo, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  94-23627  Filed  9-22-94;  8:45  am) 

BILUNG  COOE  4510-30-M 


[TA-W-30,187] 

Eddie  Haggar  Limited,  Incorporated 
Nahunta,  GA;  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  8,  1994  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Eddie  Haggar 
Limited,  Incorporated,  Nahunta, 
Georgia. 

All  workers  from  the  subject  firm  are 
covered  under  amended  certification 
(TA-W-29338B).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose;  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC  this  2nd  day  of 
.September.  1994. 

Victor  |.  Truiizo, 

Program  Manager,  Policy  and  Reemployment 

Ser\'ice  Group.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  94-23623  Filed  9-22-94;  8:45  am) 

BILUNG  COOE  4$1»-40-M 


[TA-W-29.971] 

First  Inertia  Switch;  Grand  Blanc,  Ml 
Revised  Determination  on  Reopening 

Oil  .August  30.  1994,  the  Department, 
on  its  own  motion,  reopened  its 
investigation  for  workers  of  the  subject 
firm. 

Investigation  findings  show  that  the 
subject  firm  was  a  contract-supplier  for 
linear  accelerometers  to  General  Motors. 
The  findings  show  substantial  worker 
separations  in  the  first  half  of  1994. 

New  findings  on  reopening  show  a 
decline  in  production  of  linear 
accelerometers  in  the  first  half  of  1994 
compared  with  the  same  period  in  1993. 
Other  findings  on  reopening  show  that 
the  subject  firm  lost  a  major  contract  to 
an  offshore  bidder  for  accelerometers  for 


General  Motors  Corporation,  Delco 
Chassis  Division  G.M.  cars  during  the 
relevant  period. 

Conclusions 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  workers  and  former 
workers  of  First  Inertia  Switch,  Grand 
Blanc,  Michigan  are  adversely  affected 
by  increased  imports  of  articles  that  are 
like  or  directly  competitive  with 
accelerometers  produced  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following  revised 
determination  for  workers  of  First 
Inertia  Switch,  Grand  Blanc,  Michigan. 

All  workers  of  First  Inertia  Switch.  Grand 
Blanc.  Michigan  who  became  totally  or 
partially  separated  from  eraplo>Tnenf  on  or 
after  May  25, 1993  through  two  years  from 
the  date  of  certification  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974 

Signed  in  Washington,  D.C.  this  2nd  day  of 
September,  1994. 
Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-23621  Filed  9-22-94;  8:45  am) 

BILLING  COOE  4510-30-M 


[TA-W-28.165.  TA-W-2E.165A  California, 
TA-W-28,165C  Texas,  TA-W-28,165B 
Massachusetts,  TA-W-28,165D  urinols] 

Genicom  Corporation  Waynesboro, 
Virginia  and  Operating  m  the  Following 
States;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  1,  1993,  applicable  to  all  workers 
of  the  subject  firm  engaged  in  the 
production  of  printers  or  printer  parts. 
The  notice  was  published  in  the  Federal 
Register  on  March  26, 1993  (58  FR 
16420). 

At  the  request  of  the  company,  the 
Department  again  reviewed  its 
certification  for  the  workers  of  Genicom 
Corporation  in  Waynesboro,  Virginia. 
New  findings  show  that  several 
application  engineers  which  support 
Genicom's  sales  of  printers  were  laid  off 
in  California,  Massachusetts,  Texas  and 
Illinois. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers 
who  were  adversely  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  its  certification 
to  include  worker  separations  in 


Cahfornia.  Massachusetts,  Texas  and 
Illinois. 

The  amended  notice  applicable  to 
TA-VV-28,165  is  hereby  issued  as 
follows: 

All  workers  of  Genicoin  Corporation, 
Waynesboro.  Virginia  and  operating  in  the 
following  states  of  California,  Massachusens, 
Texas  and  Illinois  engaged  in  the  production 
or  sales  of  printers  or  printer  parts  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  14. 1991 
are  eligible  to  apply  for  adjustment  assistance' 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC.  this  12Th  day  of 
September,  1994. 

Victor  J.  Tmnzo, 

Program  Manager.  Policy  and  Reemployment 

Senices.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  94-23588  Filed  9-22^94:  8:45  am] 

BILUNG  CODE  4S10-30-M 


rrA-W-28,913J 

Kal I itxj. "Icr  Energy  Services  G''Oup; 
Amended  Cert?fication  Regarding 
EJigibttity  To  Apply  ^o'  Wo^er 
Adjustment  Assistance 

In  accordance  wuh  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
September  30,  1993  and  published  m 
the  Federal  Register  on  October  21. 
1993  (58  FR  54377). 

At  the  request  of  the  Slate  Agency,  the 
Department  again  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  investigation  findings  show 
that  some  of  the  claimants'  wages  are 
reported  under  an  unemployment 
insurance  (UI)  tax  account  for 
HaUiburton  Company. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-28.913  is  hereby  issued  as 
follows: 

All  workers  of  Halliburton  Energy  Services 
Group,  also  known  as  (a/k/'a)  Halliburton 
Company,  Houston.  Texas  who  became 
totally  or  partially  separated  from 
employment  on  or  after  .August  22.  1992  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  .^ct  of  1974 

Signed  at  Washington,  DC.  this  13th  day 
of  September  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Revrnplnymcnt 
Serxices,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-23625  Filed  9-22-94;  845 am' 

BILLING  CODE  4Sia-30-M 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Aet  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 


adjustment  assistance  under  Title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  3.  1994. 

Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 

Appendix 


subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  3.  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue  N\V.. 
Washington,  DC.  20210. 

Signed  at  Washington.  D.C.  this  6th  day  of 
September  1994. 
Victor  I.  Trunzo,  • 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (union/worVers/firm) 


Highland  Yam  Mills  (ACTWU)  

Cryslie  Fashions  (Wkrs) 

Chevron  Chemical  Co  (Wkrs)  

Western  Publishing  Co  (Co/Wkrs) 
General    Electric- Engine   Services 

(Wkrs) 

Moore  Business  Forms  (Wkrs)  

Brown  Shoe  Co  (HCCW)  

Ampex    Recording    Media    Corp 

(Wkrs). 
Unocal  Energy  Resources  (Wkrs)  . 

Ward  Paper  Co  (UPIU)  

Oklahoma  Gas  &  Electnc  (Wkrs)  .. 
Savoy  Div  of  Posso  Corp  (Wkrs)  .. 

Scott  WofkJwide  Northwest  Oper- 
ation (AWPPW) 

Ohmeda  Medical  Devices.  Irx: 
(Co). 

Mary  Fashions.  Inc  (iLGWU)  

Lasky  Co  (ALA)  

Donahue  Oil  Co  (Co)  

Dana  Corp  (Co) 

Code-A-Phone  Corp  (Wkrs)  

Beth  Energy  Mines  (UMWA)  

Baytech.  Inc  (Wkrs)  

BP  Exploration  (Alaska).  Inc 
(Wkrs). 

General  Electric  (Wkrs)  

Full  Systems  Textron  (Wkrs) 

Enogex.  Inc  (Co)  

Erxjgex.  Inc  (Co)  

Enogex,  Inc  (District)  (Co) 

Enogex,  Inc  (Plant)  (Co)  

Enogex.  Inc  (Co)  

Enogex.  Inc  (Co)  

Enogex,  Inc  (Co)  

Enogex.  Inc  (Co)  


Location 


Date 
received 


High  Point,  NC 

Wyoming.  PA  

St.  Louis,  MO 

Fayetteville.  NC  

Ontano.  CA  

Jerome,  ID  

Steelville.  MO , 

Opelika.  AL  

Houston.  TX  

Merrill.  Wl 

Red  Rock.  OK 

Woodtxjry.  TN 

Everett.  WA 

Oxnard.  CA  

Bath.  PA 

Millbum,  NJ 

Mt  Carmel.  IL 

Pueblo.  CO  

Clackamas.  OR 

Ebenstxjrg,  PA 

Midland.  TX 

Anchorage.  AK 

Schenectady,  NY  . 
Zeelar>d,  Ml  

Oklahoma  City,  OK 

Oakwood.  OK  

Callumet.  OK  

Callumet,  OK  

Cordell.  OK  

Ednrwnd,  OK  

Minco.  OK  

Kor^wa,  OK 


09/06/94 
09/06.'94 
09/06/94 
09/06/94 
09/06/94 

09/06/94 
09/06/94 
09/06/94 

09/06/94 
09/06/94 
09/06/94 
09/06/94 

09/06/94 

09/06/94 

09/06/94 
09/06/94 
09/06/'94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 

09/06/94 
09/06/94 

09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 


Date  of 
petition 


07/21/94 
08/25W 
08/21/94 
08/29/94 
08/26/94 

08/24/94 
08/18/94 
08/25m 

08/19/94 
08/23/94 
08/19/94 
08/20m 

08/23/94 

08/19/94 

08/23/94 
08/23/94 
08/23/94 
08/24/94 
08/15/94 
06/27/94 
08/22/94 
08'23/94 

08/16/94 
08/17/94 

08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 


Petition  No. 


30,269 
30.270 
30,271 
30,272 
30.273 

30,274 
30.275 
30.276 

30.277 
30.278 
30.279 
30,280 

30,281 

30,282 

30,283 
30,284 
30.285 
30.286 
30.287 
30.288 
30.289 
30.290 

30,291 
30.292 

30.293 
30,294 
30,295 
30.296 
30.297 
30,298 
30.299 
30,300 


Articles  produced 


Yarns. 

Ladies'  and  Girls  Formal  Dresses. 
Dry  and  Liquid  Pesticides. 
Games  and  Jigsaw  Puzzles. 
Jet  Engine  Overhaul  and  Repair. 

Business  Fornns. 
Shoe  Components. 
Magnetic  Recording  Tape 

Oil  and  Gas. 
Fine  Writing  Paper. 
Electricity. 

Storage  Racks  for  CD's  and  Cas- 
settes. 
Market  Pulp  artd  Sanitary  Paper. 

Pressure  Transducers  and  Acces- 
sories. 
Ladies  Sportswear. 
Offset  Printed  Materials. 
Oil  and  Gas. 
Aluminum  Pistons. 
Provide  Phone  Services. 
Steel. 

Oil  and  Gas. 
Oil  and  Gas. 

Airfoil  for  Steam  Turbines. 
Turbine    Fuel    System    Compo- 
nents. 
Natural  Gas. 
Natural  Gas. 
Natural  Gas. 
Natural  Gas. 
Natural  Gas. 
Natural  Gas. 
Natural  Gas. 
Natural  Gas. 


IFR  Doc  94-23585  Filed  9-22-94;  8  45  am) 
BILUNQ  COOC  4$«0-^0-M 


[TA-W-30,247] 

Martin  Marietta — Aerospace  Division 
Utica,  New  York;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  29.  1994  in  response 


to  a  worker  petition  which  was  filed  on 
August  22.  1994  on  behalf  of  workers 
producing  printed  circuit  boards  at 
martin  Marietta,  Aerospace  Division, 
Utica,  New  York. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-27.877).  The  certification 


was  issued  under  the  name  "General 
Electric  Company.  Aerospace  Electronic 
Systems"  and  was  subsequently 
amended  to  reflect  the  name  of  the 
successor-in-interest  firm,  Martin 
Marietta.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  D.C.  this  1.3th  day 
of  September,  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 

Service  Group.  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  94-23624  Filed  9-22-94:  8:45  am) 

BILLING  CODE  4510-30-41 


[TA-W-29,768] 

Normandy  Manufacturing  Company, 
Inc.,  Pa^jcah,  Kentucky;  Revised 
Determination  on  Reconsideration 

On  August  30,  1994.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  former  workers 
of  the  subject  firm.  The  notice  was 
published  in  the  Federal  Register  on 
September  9,  1994  (59  FR  46669). 

Investigation  findings  show  that  all 
production  ceased  in  March  1994  when 
all  production  workers  were  laid  off. 

U.S.  imports  of  women's  and  girls' 
dresses,  slacks  and  shorts,  blouses  and 
shirts  increased  absolutely  in  1993 
compared  to  1992. 

On  reconsideration,  the  Department 
surveyed  the  subject  firm's  major 
declining  customers  for  the  relevant 
period.  The  survey  findings  show  that 


customers  accounting  for  a  substantial 
portion  of  the  subject  firms  sales  in 
1993  increased  their  import  purchases 
of  women's  apparel  while  reducing  their 
purchases  from  the  subject  firm 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  former  workers  of 
Normandy  Manufacturing  Company. 
Inc..  in  Paducah,  Kentucky  were 
adversely  affected  by  increased  imports 
of  articles  like  or  directly  competitive 
with  women's  apparel  produced  at 
Normandy  Manufacturing  Company. 
Inc.,  in  Paducah,  Kentucky. 

All  workers  of  Nonnandy  .Manufaduri.ng 
Company.  Inc..  in  Paducah.  Kentucky  who 
became  totally  or  partialiy  separated  from 
employment  on  or  after  April  4.  1993  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trs'je  .\ct  of  1^74. 

Signed  at  Washington,  DC.  this  13;h  dav 
of  September  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Sen-ices.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  94-23628  Filed  9-22-94:  845  ami 

BILLING  CODE  4$10-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
oftheTradeAct  of  1974  C'the  Act')  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
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Adjustment  Assistance.  Empiovmeni 
and  Training  Administration,  has 
instituted  investigations  pursuant  tti 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropnafe.  to  the 
determination  of  the  dale  on  which  total 
or  partial  separations  begin  or 
threatened  to  begin  end  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  mav 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Oifice  of  Trade  Adjuslmenl 
Assistance,  at  the  address  shown  beJow. 
not  later  than  October  3,  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  bi;!ow. 
not  later  than  October  3.  1994. 

The  petitions  filed  in  this  case  a.-e 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Ad)ustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue.  N  W  . 
Washington.  D.C.  20210 

Signed  at  Washington.  D  C.  ihis  29th  dav 

of  .August,  1994. 

Victor  J.  Tnmzo, 

Program  Manager.  Poncy  b  Reemploymi-nl 
Senices  Office  of  Trade  y^djustment  ■ 
Assistance. 


Petitioner  (union/workers/firm) 


Occidental  Chemical  Corp  (Wkrs)  ... 
Leggett  &  Piatt,  Inc  (Wkrs) 

Transportation  Manufacturing  Corp 

(Wkrs). 
Century  Mills  (Co)  

Martin  Marietta  Aerospace 

(lAMAW). 

Kloehn  Co.,  Inc  (Wkrs)  

Vought  Aircraft  Co  (UAW) 

Washington     Scientific     Industries 

(Wkrs). 

UNISYS  Corp  (Wkrs)  

Sealy  Connecticut,  Inc  (Wkrs) 

Royal  Sound  Co.,  Inc  (Co) 

Pegasus  Gold  Corp  (Wkrs)  

PCA  East  (Wkrs)  

Muelhens,  Inc  (Wkrs)  

Morton  Int'l  (Wkrs) 


Location 


White  Springs,  FL 
Chicago,  IL  

Schenectady,  NY 

Wilmington,  NC  .. 

Utica,  NY  

Brea,  CA 

Dallas,  TX 

Owatonna,  MN  .... 

Roseville,  MN  

Oakville,  CT 

Eatontown,  NJ 

Butte.  MT 

Piscafaway,  NJ  .... 

New  York,  NY  

Beverly,  MA  


Date  re- 
ceived 


08/29/94 
08/2994 

08/29/94 

08/29/94 

08/29/94 

08/29/94 
08/29/94 
08/29./94 

08/29/94 
08/29/94 
08/29/94 
08/29/94 

08/29/94 
08/29/94 
08/29;'94 


Date  ot  peti- 
tion 


07/12/94 
07/11/94 

07/15/94 

08,24/94 

08/22/94 

08.'22/94 
08/10/94 
08/17/94 

06/02/94 
08/04/94 
08/16/94 
08/15/94 

09/10/94 
08/19/94 
08/01/'94 


Petition  No. 


30,243 
30.244 

30.245 

30.246 
30.247 

30,248 
30.249 
30.250 

30.251 
30.252 
30.253 
30.254 

30.255 
30.256 
30,257 


Articles  pfoouceo 


Phosphoric  Acid. 

Beds,  Headt»ards.  and  foot- 
boards. 

Rebuild  RTS  Brand  City  Transrt 
Buses. 

Pocket  Tees.  Crew  Shirts  ana  Tur- 
tle Necks. 

Circuit  Board  Shop  Assemc'v  ano 
Repair. 

Fluidic  System. 

Aircraft  Parts  and  Assemolies 

Precision  Machining. 

Computers. 

Mattresses  and  Box  Springs 
Car  Stereos  and  Accessories 
Exploration    of    GoW,    Silver    and 

Lead-Zinc. 
Hair  Sprays,  Condittor>ers,  etc. 
Pertumes,  Cosmetics. 
Metal    Products   and   Sodium   Hy 

dride.  ' 
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APPENDIX— Continued 


Petitioner  (umorVwofVers/firm) 


IBM  LSCD  Glendale  Lab  (WKrs)  

Contract  Fusing  (ILGWU) 

CAT  Machine  Shop  (WKrs) 

Alan  Bradley  (WVrs)  

Mod  Co..  Inc  (Wkrs)  

M.M.     FashionsyVeneto     OiginaJs 

(ILGWU). 

Londontown  Corp  (ACTWU)  .^ 

Lan  Technologies,  Inc  (Co) - 

Hercules,    Inc— Aqualon   Oiv   (Co/ 

ICW). 

Romic  Enterprises  (WVrs)  

Bom  Shoe  Co/Browm  Group.   Inc 

(Co). 


Location 


Endicott.  NY  ... 

Duryea.  PA  

Comarx;t>e,  OK 
FawfieW.  NJ  ,... 

Wichita.  KS 

Hoboken,  NJ  .. 

Baltimore.  MD 
Bedford.  MA  ... 
Parlin.  NJ 

Passaic,  NJ  .... 
Clayton.  MO  ... 


Date  re- 
ceived 


08/29/94 

08/29/94 
08/29/94 
06/29/94 
0e/29(^ 
08/29/94 

08/29/94 
06/29/94 

08/29/94 

08/29/94 
08/29/94 


Date  of  peti- 
tion 


07/29/94 

08/19/94 
08/ 16/94 
08/19/94 
07/20/94 
08/11/94 

08/15/94 
08/17/94 
08/16/94 

08/05/94 
08/16/94 


Petition  No. 


30.258 

30.259 
30.260 
30,261 
30.262 
30.263 

30.264 
30.265 
30.266 

30.267 
30,268 


Articles  produced 


Mainframe     Computer     Hardware, 

Software 
Fused  Materiai  For  Dresses. 
Fatjncate  Drilling  Equipment. 
Digital  Ercoding  Systems. 
Drillir>g  Fluids. 
Ladies'  Coats. 


Men's  arxJ  Ladies' 

Diskettes. 

Nitrocellulose 


Rainwear 


Ladies'  Blouses. 
Administrative  Services. 


|FR  Doc.  94-23586  Filed  9-22-94;  845  am) 
BILUNO  CODE  4910-30-P 

rTA-W-29.a25] 

Washington  Energy  Resources 
Company  (WERCO).  Seattle, 
Washington,  Dismissal  of  Application 
for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Washington  Energy  Resources  Co.. 
(WERCO).  Seattle,  Washington.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-29,825;  Washington  Energy 
Resources  Co.,  (WERCO),  Seattle, 
Washington  (September  8,  1994) 

Signed  at  Washington.  D.C.  this  12th  day 
of  September.  1994. 
Victar  ].  Tninzo, 

Program  Mar\ager.  Policy  &  ReempIo\Tvent 

Services.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc  94-23587  Filed  9-22-94;  8:45  am] 
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Job  Training  Partnership  Act:  Native 
American  Employment  and  Training 
Council,  Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  and  section 
401(h)(1)  of  the  Job  Training  Partnership 
Act  (JTPA).  as  aBoended  (29  U.S.C. 
1671(h)(1).  notice  is  hereby  given  of  a 
meetirtg  of  the  relative  American 
Employment  and  Training  Council. 


Time  and  Date:  The  meeting  will  begin  at 
9:00  a.m.  on  October  25. 1994.  and  continue 
until  close  of  business  that  day;  and  will 
reconvene  on  October  26, 1994,  and  adjourn 
at  close  of  business  that  day.  From  3:00  to 
5:00  p.m.  on  October  25  will  be  reserved  for 
participation  and  presentatiocs  by  members 
of  the  public. 

Place:  Rooms  N-4437  B,  C  &  D,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  Washington.  DC  20210 

Status:  The  meeting  will  be  open  to  the 
public  Persons  with  disabilities,  who  need 
special  accommodations,  should  contact  the 
undersigned  no  less  than  10  days  before  the 
meeting. 

Matters  to  be  Considered:  The  agenda  will 
focus  on  the  following  topics:  proposed 
regulations,  automated  reporting  pilot, 
program  vision  and  strategic  plans,  technical 
assistance  and  training,  national  conference 
resolutions,  and  reinvention  activities. 

Contact  Person  for  More  Information: 
Thomas  M.  Dowd.  Chief.  Division  of  Indian 
and  Native  American  Programs.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW  .  Room  N-4641.  Washington. 
DC  202ia  TeJephone:  202-219-8502  (this  is 
not  a  toll-free  number). 

Signed  at  Washington.  DC  this  a9th  day  of 
Sept..  1994. 
Doug  Ross. 

Assistant  Secretary  of  Labor 
|FR  Doc  94-23629  Filed  9-22-94;  8:45  am] 
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[NAFTA— 00132) 

F.C.I.  Freeman.  SD;  Affirmative 
Determination  Regartltng  Application 
for  Reconside.''3tion 

On  August  15. 1994,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 


Negative  Determination  was  issued  on 
July  19.  1994  and  was  published  in  the 
Federal  Register  on  July  28, 1994  (59  FR 
38495). 

The  company  submitted  additional 
data  showing  that  the  bulk  of  Mexican 
production  of  back  supports  occurred 
after  January  1994  which  resulted  in  the 
termination  of  back  support  production 
at  Freeman. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC,  this  9lh  day  of 
September  1994. 
Victor  J.  Trunzo, 
Program  Manager.  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  94-23589  Filed  9-22-94;  8:45  am] 
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[NAFTA-001601 

Philips  Lighting  Ccnpany  Philips 
Electronics  North  American 
Washington.  PA;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  August  15, 1994.  one  of  the 
petitioners  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  NAFTA-TransitionJal 
Adjustment  Assistance  for  workers  at 
the  subject  firm.  The  Department's 
Negative  Determination  was  issued  on 
August  2.  1994  and  will  soon  be 
published  in  the  Federal  Rej^ister. 

The  petitioner  claims  that  the 
Washington  facility  warehoused 


automotive  lamps  that  were  produced  at 
a  certified  facility  of  Philips  Lighting. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claims 
are  of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  D.C.  this  6th  day  of 
September  1994. 
James  D.  Van  Erden, 

Administrator.  Office  of  Work-Based 
Learning. 

(FR  Doc  94-23620  Filed  9-22-94;  8:45  am] 

BILLING  CODE  4$10-30-4< 


Occupational  Safety  and  Health 
Administration 

Advisory  Committee  on  Construction 
Safety  and  Health;  Full  Committee 
Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Construction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  Safety  Standards  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  use.  656),  will  meet  on 
October  12-13, 1994  at  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Room  N-3437A-C.  Washington,  DC. 
The  meeting  is  open  to  the  public  and 
will  begin  at  9  a.m.  on  each  day. 

At  this  meeting,  OSHA  will  consult 
with  the  Advisory  Committee  regarding 
any  construction-specific  considerations 
raised  by  the  provisions  of  the 
Ergonomics  Protection  standard,  which 
is  under  development.  The  Agency  will 
also  consult  the  Advisory  Committee 
regarding  any  construction-specific 
considerations  raised  by  the  draft  notice 
of  proposed  rulemaking  for 
Recordkeeping,  and  by  the  proposed 
rule  for  Abatement  Verification.  In 
addition,  the  Agency  will  brief  the 
Advisory  Committee  regarding  the  draft 
proposed  rule  for  occupational  exposure 
to  Chromium,  insofar  as  that  rulemaking 
relates  to  construction  employment,  and 
regarding  the  new  focused  construction 
inspection  policy. 

Written  oata.  views  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Division  of  Consumer  Affairs,  at 
the  address  provided  below.  Any  such 
submissions  received  prior  to  the 
meeting  will  be  provided  to  the 
members  of  the  Committee  and  will  be  ' 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 


of  Consumer  Affairs  before  the  meeting 
The  request  should  state  the  amount  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisory  Committee.  Individuals  with 
disabilities  who  wish  to  attend  the 
meeting  should^contact  Tom  Hall,  at  the 
address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs, 
Occupational  Safety  and  Health 
Administration,  Room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington. 
DC.  20210,  Telephone  202-219-8615. 
An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  Affairs. 

Signed  at  Washington,  DC.  this  I9th  day 
of  September.  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  94-23584  Filed  9-22-9-J:  tiA?>  ami 
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MARTIN  LUTHER  KING.  JR.  FEDERAL 
HOLIDAY  COMMISSION 

Meeting 

AGENCY:  Martin  Luther  King.  |r  Federal 
Holiday  Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Act,  Public  Law  92- 
463.  as  amended,  the  Martin  Luther 
King,  Jr.  Federal  Holiday  Commission 
announces  a  forthcoming  meetin.e  of  the 
Commission. 

Dafe.  October  6,  1994. 

Time:  1:00  p.m.-3:30  p.m. 

Location:  U.S.  House  of 
Representatives,  2168  Rayburn  House 
Office  Building,  Gold  Room, 
Washington,  D.C.  The  public  is  invited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerrie  Maccannon,  Executive  Officer. 
Washington  Office  (202)  70<i-1005. 

Dated:  August  30.  1994. 
Gerrie  Maccannon, 
Executive  Officer. 
IFR  Doc.  94-23554  Filed  9-22-94;  H.45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  94-072] 

NASA  Advisory  Council,  NASA 
Laboratory  Federal  Review  Task  Force; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Federal  Laboratory  Review  Task  Force 
of  the  NASA  Advisory  Council. 
DATES:  October  4,  1994,  8:30  a.m.  to  5 
p.m.;  October  5, 1994,  8:00  am  to  5 
p.m.;  and  October  6,  1994.  800  am.  to 
4:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review- 
Center.  Ninth  Floor,  Room  9H40,  300  E 
Street,  SVV.  Washington,  DC  20546 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Kline,  Code  AE,  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546,  202/358—4697 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— Task  Force  Ethics  and  Conflict  of 

Interest  Discussion 
— Task  Force  Operating  Approach 

5 — OSTP  Perspective  on  Inter-Agencv 
Review  of  Federal  Laboratory  Review 
and  NASA  Laboratory  System  as  a  Pari 
of  this  Process 
— NAS.'K  Today  Over\iew 
— Strategic  Enterprise  Activities  in 

Support  of  the  NASA  Stratecjc  Plan 
—Planning  for  Conduct  of  TasI  Fore  e 

Review 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  req:jesied 
to  sign  a  visitor's  register. 

Dated  September  15. 1994 
Timothy  M.  Sullivan, 

Adviiorv  Committee .\tonagemen;  t  ;•;<  <-r 
IFR  Doc   94-23514  Filed  9-22-94  8  45  o.-r.l 
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NATIONAL  SCIENCE  FOUNDATION 

Permits  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978. 
Public  Law  95-541. 
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SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennt-dy,  i'ermit  Office, 
Office  of  Polar  Programs.  Rm.  755, 
National  Science  Foundation.  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
SUPPl-EMENTARV  INFORMATION:  On  August 
8,  1994.  the  Natioiidl  hK.ieiice 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on 
September  7. 1994  to  the  following 
applicants: 

Gerald  L.  Kooyman.  Permit  #95-003 
Wayne  Z.  Trivelpiece.  Permit  #95-004 
Diana  W.  Freckman.  Permit  #95-005 
Arthur  L.  DeVries,  Permit  #95-006  and 

#95-007 
Ron  Naveen.  Permit  #95-013 
Nadene  G.  Kennedy. 
Permit  Office. 
|FR  Doc  94-23548  Filed  9-22-94;  8  45  ami 
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PermH  Applications  Received  Under 
the  Antarctle  Conservation  Act  of  1978 
(P.L.  95-641) 

AGENCV:  National  Science  Foundation 
action;  Notice  of  Permit  Applications 
Received  under  the  Antarctic 
Conservation  Act  of  1978.  P.L  95-541 

summary:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  resj)ect  to  these  f)ermil 
applications  by  October  19.  1994. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  75.5. 
Office  of  Polar  Programs,  National 
Science  Foundation.  4201  Wilson 
Boulevard.  ArUngton.  Virginia  22230 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703]  306-1031. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  has 
developed  regulations  that  implement 


the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas  a 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

Permit  Application  No.  95-019 

1 .  Applicant  William  R.  Fraser. 
Biology  Department.  Montana  State 
University.  Bozeman.  Montana  59717. 

Activity  for  Which  Permit  Is 
Requested:  Taking.  The  applicant 
requests  permission  to  tag  200  Adelie 
penguins  using  the  subcutauieous  tag 
method.  The  tagging  of  penguins  is  part 
of  a  long-term  ecological  research 
(LTER)  program  studying  the  relating 
variability  in  seabird  reproductive 
success,  survival  and  recruitment  to 
fluctuations  in  certain  biotic  and  abiotic 
features  in  their  environment. 

Location:  Palmer  Station  vicinity  and 
nearby  islands. 

Dates:  October  15. 1994-May  15. 
1995. 

Permit  Application  No.  95-020 

2.  Applicant:  WiWiam  R.  Fraser, 
Biology  Department,  Montana  State 
University.  Bozeman,  Montana  59717 

Activity  for  Which  Permit  is 
Requested:  Take.  The  applicant 
proposes  to  continue  work  associated 
with  the  Long-Term  Ecological  Research 
(LTER)  on  the  Antarctic  Marine 
Ecosystem  project  studying  the  relating 
variabihty  in  seabird  reproductive 
success,  survival  and  recruitment  to 
fluctuations  in  certain  biotic  and  abiotic 
features  in  their  environment.  This  work 
involves  censusing  populations; 
marking,  weighing  and  measuring 
adults,  chicks  and  eggs;  obtaining  diet 
samples:  and  placing  radio  transmitters 
on  some  individuals  to  develop  profiles 
on  foraging  efforts.  As  in  the  past,  all 
seabirds  involved  in  the  research  will  be 
released  unharmed. 

Location:  Palmer  Station  vicinity  and 
nearby  islands  accessible  by  zodiac. 

Da/es.  October  15,  1994-15  May  1995. 

Permit  Application  No.  95-021 

3.  Apphcant:  William  R.  Fraser. 
Biology  Department,  Montana  State 
University,  Bozeman,  Montana  59717. 

Activity  for  Which  Permit  is 
Requested:  Enter  Specially  Protected 


Area  and  Enter  Site  of  Special  Scientific 
Interest.  The  applicant  requests 
permission  to  enter  Litchfield  Island 
(SPA  #17)  3  times  per  week  for  1-2 
hours  to  census  penguins.and  other 
seabirds  breeding  on  the  island.  The 
island  can  be  accessed  safely  and  easily 
at  time  of  the  year  when  sea  ice  and  bad 
weather  make  access  to  other  penguin 
rookeries  difficult  or  impossible.  The 
applicant  relies  heavily  on  the  ability  to 
document  weekly  changes  in  penguin 
populations  and  breeding  effort.  This 
island  has  thus  become  a  reliable  source 
of  long-term  comparative  data  on 
penguin  demography  important  to  the 
hypotheses  being  tested  by  the  LTER. 
All  visited  will  be  restricted  to  the 
unvegetated  parts  of  the  island. 

In  addition,  the  applicant  would  also 
like  to  enter  Biscoe  Point,  Anvers  Island 
(SSSl  #20)  on  5  separate  occasions  to 
census  penguins  and  other  seabirds. 
Some  penguins  banded  as  chicks  are  not 
returning  to  their  natal  colonies,  but  are 
instead  moving  to  colonies  on  islands 
quite  distant  from  Palmer.  The  applicant 
needs  to  document  how  pervasive  this 
trend  is  by  finding  previously  banded 
birds  so  as  to  adequately  incorporate 
them  into  data  on  survival  and 
recruitment. 

Location:  SPA  #17 — Litchfield  Island, 
and  SSS!  #20 — Biscoe  Point,  Anvers 
Island. 

Dates:  October  15.  1994-May  15, 
1995. 

Permit  Application  No.  95-022 

4.  Applicant:  Arthur  L.  DeVries. 
Department  of  Physiology.  University  of 
Illinois.  407  S.  Goodwin  Avenue. 
Urbana,  Illinois  61801. 

Activities  for  Which  Permit  is 
Requested:  Enter  Site  of  Sp>ecial 
Scientific  Interest.  The  applicant 
requests  permission  to  enter  Site  of 
Special  Scientific  Interest  #18 — 
Northwest  White  Island.  McMurdo 
Sound  to  take  temperature-salinity 
measurements  through  an  open  crack 
located  near  the  north-west  comer  of  the 
island.  This  is  the  only  known  open 
crack  in  the  Ross  Ice  Shelf  that  gives 
access  to  the  waters  beneath  the  shelf. 
A  distance  of  several  hundred  meter 
will  be  maintained  from  the  occasional 
seal  that  uses  the  crack  for  access. 

Location:  SSSI  #18— North- West 
White  Island.  McMurdo  Sound. 

Dates:  December  1. 1994-March  15, 
1995. 

Nadene  G.  kennedy. 
Permit  Office.  Off  ice  of  Polar  Programs. 
IFR  Doc  94-23547  Filed  9-22-94;  8:45  ami 
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NUCLEAR  REGULATORY 

COMMISSION 

[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company,  et  al.;  Perry  Nuclear  Power 
Plant.  Unit  No.  1;  Notice  ol  Withdrawal 
ot  Remaining  Portion  of  an 
Amendment  Request  to  Facility 
Operating  License  and  Associated 
Exemption  Request 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company. 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  and  Toledo  Edison  Company 
(the  licensees)  of  the  Perry  Nuclear 
Power  Plant  (PNPP).  Unit  No.  1,  located 
in  Lake  County,  Ohio,  have  withdrawTi 
the  remaining  portion  of  a  proposed 
license  amendment  and  an  associated 
request  for  an  exemption  to  10  CFR  Part 
50.  Appendix  J,  in  a  letter  dated 
September  2, 1994. 

In  a  letter  dated  March  1,  1993  (PY- 
CEI/NRR-1576L),  the  licensees 
requested  a  change  to  the  PNPP 
Technical  Specifications  regarding  the 
primary  containment.  Associated  with 
part  of  the  license  amendment  request 
was  a  request  for  an  exemption  to  10 
CFR  Part  50.  Appendix  J.  "Primary 
Reactor  Containment  Leakage  Testing 
for  Water-Cooled  Power  Reactors," 
which  was  contained  in  a  letter  dated 
March  1.  1993  (PY-CEI/NRR-1577L). 
The  requested  license  amendment  was 
noticed  in  the  Federal  Register  on 
March  30. 1994  (59  FR  14896).  In  a 
letter  dated  May  26,  1994,  the  NRC  staff 
granted  the  part  of  the  requested  license 
amendment  not  associated  with  the 
exemption  request.  Subsequently,  the 
licensees  have  withdrawn  the  remaining 
portion  of  the  requested  Ucense 
amendment  and  the  associated 
exemption  request  in  a  letter  dated 
September  2.  1994. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  1, 1993  (PY- 
CEI/NRR-1576L),  the  application  for 
exemption  dated  March  1. 1993  (PY- 
CEI/NRR-1577L),  Amendment  No.  60  to 
Facility  Operating  License  No.  NPF-58 
dated  May  26, 1994,  and  the  letter  of 
withdrawal  dated  September  2,  1994 
(PY-CEI/NRR-1783L),  which  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington.  DC  20555  and  at  the 
local  pubhc  docimient  room  located  at 
the  Perry  Public  Library,  3753  Main 
Street.  Perry.  Ohio  44081. 

Dated  at  Rockville,  Maryland,  this  19th  day 
tf  Septerat)er  1994. 


For  the  Nuclear  Regulatory  Commission. 
Jon  B.  Hopkins.  Sr^ 

Project  Manager.  Project  Directorate  111-3. 
Division  of  Reactor  Projects  III/IX^,  Office  of 
Nurlpnr  Rfnrtor  Regulation. 
IFR  Doc.  94-23561  Filed  9-22-94;  8:45  am) 
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[Docket  Nos.  SIN  50-454  and  SIN  50-455] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing; 
Commonwealtti  Edison  Co. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66.  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  Byron  Station, 
Units  1  and  2.  located  in  Ogle  County. 
Illinois. 

The  proposed  amendment  would 
revise  the  technical  specifications  (TS) 
to  incorporate  a  1 .0  volt  steam  generator 
tube  interim  plugging  criteria  (IPC)  for 
Unit  1  beginning  with  Cycle  7,  which 
has  begun.  This  supplements  the 
information  that  was  pubUshed  in  the 
Federal  Register  on  August  31.  1994  (59 
FR  45019). 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Consistent  with  Regulatory- Guide  (RG) 
1.121.  'Basis  for  Plugging  Degraded  PVVR 
Steam  Generator  Tubes,"  Revision  0,  August 
1976,  the  traditional  depth-tjased  criteria  for 
SG  tube  repair  implicitly  ensures  that  tubes 


accepted  for  continued  service  will  retain 
adequate  structural  and  leakage  integrity 
during  nomial  operating,  transient,  and 
postulated  accident  conditions.  It  is 
recognized  that  defects  in  tubes  permitted  to 
remain  in  ser\'ice.  especially  cracks, 
occasionally  grow  entirely  through-wall  and 
develop  small  leaks.  Limits  on  allowable 
prilhary-to-secondary  leakage  established  in 
Technical  Specifications  ensure  timely  plant 
shutdown  before  the  structural  and  leakage 
integrity  of  the  affected  tube  is  challenged. 

The  proposed  license  amendment  request 
to  implement  voltage  amplitude  (steam 
generator]  SG  tube  support  plate  Interim 
Plugging  Criteria  for  B>Ton  Unit  1  Cycle  7 
meets  the  requirements  of  RG  1.121.  The  IPC 
methodology  demonstrates  that  tube  leakage 
is  acceptably  low  and  tube  burst  is  a  highly 
improbable  event  during  either  nonrisl 
operation  or  the  most  limiting  accident 
condition,  a  postulated  main  steam  line  break 
(MSLB)  event  Requesting  a  single  cycle 
applicabilit\-  is  more  conservative  than  the 
guidance  contained  in  the  draft  Generic 
Letter  on  voltage-based  repair  criteria  issued 
for  comment  on  August  12, 1994. 

Adequate  SG  tube  leakage  integrity  during 
normal  operating  conditions  is  assured  by 
limiting  allowable  primar>--to-secondan,- 
leakage  to  150  gpd  per  SG  or  600  gp>d  total 
Currently,  this  limit  is  administratively 
controlled 

However,  a  license  amendment  request 
was  submitted  on  June  3, 1994.  to 
incorporate  this  limit  into  the  B\Ton 
Technical  Specifications.  During  normal 
operating  conditions,  the  tube  support  plate 
constrains  the  (oiiter  diameter  stress 
corrosion  cracking!  ODSOC  affected  area  of 
the  tube  to  provide  additional  strength  that 
precludes  burst.  Any  leakage  of  a  tube 
exhibiting  ODSCC  at  the  Itube  support  plate] 
TSP  is  fully  bounded  by  the  existing  SG  tube 
rupture  analysis  included  in  the  BvTon 
(Updated  Final  Safety  Analysis  RepKDrt] 
UFSAR.  Therefore,  probability  of  failure  of  a 
tube  left  in  service  or  consequences  of  tube 
failure  during  normal  operating  conditions  is 
not  significantlv  increased  by  the  application 
oflPC. 

During  transients,  the  TSP  is 
conserv-atively  assumed  to  displace  due  to 
the  thermal-hydraulic  loads  associated  with 
the  transient.  This  may  partially  expwse  a 
crack  which  is  within  the  boundary  of  the 
TSP  during  normal  operations  to  free  span 
conditions.  Burst  is  therefore  consen-atively 
evaluated  assuming  the  crack  is  fully 
exposed  to  free  span  conditions.  The 
structural  eddy  current  bobbin  coil  voltage 
limit  for  free-span  burst  is  4.54  volts.  This 
limit  takes  into  consideration  a  1.43  safety 
factor  applied  to  the  steam  line  break 
differential  pressure  that  is  consistent  with 
RG  1.121  requirements.  With  additional 
considerations  for  growth  rate  assumptions 
and  an  upper  95%  confidence  estimate  on 
voltage  variability,  the  maximum  voltage 
indication  that  could  remain  in  service  is 
reduced  to  2.7  volts.  For  added  conservatism, 
the  allowable  indication  voltage  is  further 
reduced  in  the  prof)osed  amendment  to  a  1.0 
volt  confirmed  ODSOC  indication  limit.  All 
indications  greater  than  1.0  volt  will  be 
subject  to  an  RPC  examination.  Tubes  with 
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RK'  confirmed  ODSCC  indications  will  b«; 
pluf^cd  or  sleeved.  Any  ODSCC  indications 
b«!tween  1.0  volt  and  2.7  volts  which  are  not 
confirmiHt  as  ODSCC  will  be  allowed  to 
remain  in  service  since  these  indications  aro 
not  as  likely  to  affect  tube  structural  infpf?rity 
or  leakage  integrity  over  the  next  opterating 
( \(:1»!  iis  the  indications  that  are  detectable  by 
both  bobbin  and  RPC  inspections.  * 

The  eddy  current  inspection  process  has 
been  enhanced  to  address  RG  1.83.  "Inservice 
InsfH'ction  of  PWR  Steam  Generator  Tubes," 
Revision  1.  July  1975.  consideration  as  well 
as  the  EPRI  SG  Inspection  Guidelines. 
Enhancements  in  accordance  with  NIIREG- 
1477  and  Appendix  A  of  the  Catawba  IPC 
report  (WCAP-13698)  are  in  place  to  increase 
detection  of  ODSCX!  indications  and  to 
ensure  re liHble.  consistent  acquisition  and 
analysis  of  data.  Based  on  the  conservative 
selection  of  the  voltage  criteria  and  the 
increased  ability  to  identify  ODSCC.  the 
probability  of  tube  failure  during  an  accident 
is  also  not  signiflcantly  increased  due  to 
application  of  requested  IPC. 

For  consistency  with  current  offsite  doso 
limits,  the  site  allowable  leakage  limit  during 
a  MSLB  has  been  conservatively  calculated  to 
Im!  12.8  gpm.  This  leakage  limit  includes 
maximum  allowable  ojjerational  leakage  from 
the  unaffected  SGs  and  the  accident  leakage 
from  the  affected  SG.  As  a  requirement  for 
operation  following  application  of  IPC.  the 
projected  distribution  of  crack  indications 
over  the  operating  period  must  be  verified  to 
result  in  primary  to  secondary  accident 
leakage  less  than  the  site  allowable  leakage 
limit.  Thus,  the  consequences  of  a  M,SLB 
remain  unchanged. 

For  an  unscheduled  mid-cycle 'mspe«,tion 
as  a  result  of  leakage  due  to  mechanisms 
other  than  ODSC(]  at  supporl  plates  or  some 
othttr  cause,  the  ODSCC  indication  limit  is 
represented  by  the  following  equation 
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where  operating  cycle  is  the  time 

b«?t.veen  two  schciluled  steam  gi^mT.itor 

inspections) 
V'si  -4.5  volts 

Assuming  linear  fldw  growth  fiom  B(x;  lo 
ECX^and  a  maximum  stniitural  limit  of  4  ."i 
volts,  the  voltage  expected  for  an  identified 
flaw  at  any  time  in  the  cycle  can  be 
predicted.  The  allowed  voltage  limit  for  .m 
unscheduled  inspection,  as  identified  by  thi; 
e(|uati(in  given  aliove.  reduces  the  predicted 
straightline  growth  voltage  to  ensure 
Conservatism  in  the  limit.  A  flaw  whi(.h  has 
not  exceeded  the  predicted  voltage  growth  at 
any  point  in  the  cycle  would  not  be  exjiecled 
to  exceed  the  structural  limit  at  end  of  cycle 
or  nc^gatively  impact  the  burst  probability 
cahulatcd  based  on  results  from  the  l.isl 


scheduled  inspection.  Therefori;.  it  i-. 
acceptable  to  leave  the  tube  in  service 

Therefore,  as  implementation  of  the  1  0 
volt  IPC  for  Byron  Unit  1  Cycle  7  does  not 
adversely  affect  steam  generator  tube 
integrity  and  results  in  acceptable  dose 
consequences,  the  proposed  license 
amendment  request  does  not  result  in  any 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  within  the  Byron  I'pdated  Final 
Safety  Analysis  Report. 

2,  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  SG  tube 
IK]  for  Byron  Unit  1  Cycle  7  does  not 
introduce  any  significant  changns  to  the  p.'.int 
design  basis.  Use  of  the  criteria  does  not 
prf)vide  a  mechanism  which  could  result  in 
an  accident  outside  the  tube  support  plate 
elevations  since  industry  experience 
indicates  that  ODSCC  originating  within  the 
tube  support  plate  does  not  extend 
significantly  beyond  the  thickness  of  the 
support  plate.  This  criteria  only  applies  to 
ODSC^C  contained  within  the  region  of  the 
tube  bounded  by  the  tube  support  plate. 

In  addressing  the  combined  effects  of  Loss 
of  Ccx)lant  Accident  (LOCA)  coincident  with 
a  Safe  Shutdown  Earthquake  (,S.SE)  on  the  .SG 
(as  required  by  General  Design  Criterion  2), 
it  has  been  determined  that  tube  collapse  of 
select  tubes  may  occur  in  the  SGs  at  some 
plants,  including  Byron  Unitl.  There  are  two 
issues  associated  with  SG  tube  collapse. 
First,  the  collapse  of  SG  tubing  reduces  the 
RCS  flow  area  through  the  tubes.  The 
nuluction  in  flow  area  increases  the 
resistance  to  flow  of  steam  from  the  core 
during  a  LXKIA  which,  in  turn,  may 
potentially  increase  Peak  Clad  Temp«!rature 
(PCT).  Second,  there  is  a  potential  that  partial 
through-wall  cracks  in  tutjes  could  progress 
to  through-wall  cracks  during  tulx? 
ileformation  or  collapse. 

A  number  of  tubes  have  been  identified,  m 
the  "wedge"  locations  of  the  SG  T.SPs,  that 
demonstrate  the  f>otential  for  tube  collapse 
during  a  LOCA  +  SSE  event.  Because  of  this 
potential,  these  tubes  have  been  excluded 
from  application  of  the  voltage-based  SC^  TSP 

lit:. 

Therefore,  neither  a  single  nor  miillipie 
tiitK*  rupture  event  would  be  expected  in  .t 
steam  generator  in  which  IPC  has  bi-en 
applied. 

ComEd  has  implemented  a  maximuin 
primary  to  secondary  leakage  limit  of  150 
gpd  through  any  one  SG  at  Byron  to  help 
preclude  the  potential  for  exccjssive  leak.ige 
during  all  plant  conditions.  The  I  .SO  gpd 
limit  provides  for  leakage  detection  and  plant 
shutdown  in  the  event  of  an  unexpcc  ted 
single  crack  leak  associated  with  the  longest 
permissible  free  span  crack  length.  The  1 50 
gpd  limit  provides  adequate  leakage 
d(;tection  and  plant  shutdown  criteria  m  the 
event  an  unexpected  single  crack  results  in 
leak.ige  that  is  associated  with  the  longest 
permissible  free  span  crac  k  length.  Since 
tul)e  burst  is  precluded  during  normal 
operation  due  to  the  proximity  of  the  T,SP  lo 
the  tube  and  the  potential  exists  for  the 
innice  to  be<:ome  uncovered  during  MSLB 


conditions,  the  leakage  from  the  maximum 
permissible  crack  must  preclude  tube  burst  at 
MSLB  conditions.  Thus,  the  150  gpd  limit 
provides  a  conservative  limit  to  prompt  plant 
shutdown  prior  to  reaching  critical  cjtick 
lengths  under  MSLB  conditions. 

Upon  implementation  of  the  1.0  volt  IPC 
for  Byron  Unit  1  Cycle  7,  steam  generatcjr 
tube  integrity  continues  to  be  maintained 
through  inservice  inspwction  and  primary-to- 
secondary  leakage  monitoring.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  is  not 
created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  use  of  the  voltage  bascjd  bobbin  coil 
probe  SG  TSP  IPC  for  Byron  Unit  1  Cycle  7 
will  maintain  steam  generator  tube  integrity 
commensurate  with  the  criteria  of  RG  1.121 
as  discussed  above.  Upon  implementation  of 
the  criteria,  even  under  the  worst  case 
conditions,  the  occurrence  of  ODSCC  at  the 
TSP  elevations  is  not  expected  to  lead  to  a 
steam  generator  tut)e  rupture  event  during 
normal  or  faulted  plant  conditions.  The 
distribution  of  crack  indications  at  the  TSP 
elevations  result  in  acceptable  primary-to- 
secondary  leakage  during  all  plant  conditions 
and  radiological  consequences  are  not 
adversely  impacted  by  the  application  of  IPC. 

The  installation  of  SG  tube  plugs  and 
sleeves  reduces  the  RCS  flow  margin  As 
noted  previously,  implementation  of  the  Si, 
T,SP  UK]  will  decrease  the  number  of  tubes 
which  must  be  repaired  by  plugging  or 
sleeving.  Thus,  implementation  of  IPC  will 
retain  additional  flow  margin  that  would 
otherwise  be  reduced  due  to  increased  lube 
plugging.  Therefore,  no  significant  redui  tion 
in  the  margin  of  safety  will  occur  during 
Cycle  7  as  a  result  of  the  implementation  ul 
this  proposed  license  amendment  request 

Although  not  relied  upon  to  prove 
adequacy  of  the  proposed  amendment 
request,  the  following  analyses  demonsir.itr 
that  significant  conser\atism  exists  in  the 
methods  and  justifications  described  ah<i\e 

Limited  Tube  Support  Plate  Displacxmenl 

An  analysis  was  performed  lo  verify  it;i' 
extent  of  limited  TSP  displacement  during 
accident  conditions  (MSLB).  Application  ul 
minimum  TSP  displacement  assumption", 
reduce  the  likelihood  of  a  luhe  burst  lo 
negligible  levels. 

Cxinsideration  of  limited  T.SP  djsploi  eiiicnt 
would  also  reduce  potential  MSLB  ifrtkage 
when  compared  to  the  leakage  caJt  ij.'cti'il 
assuming  free  span  indications. 

Probability  of  Detection 

The  Electric  Power  Research  InMitole 
(EPRI)  Performance  Demonstration  Program 
analyzed  the  performance  of  approximately 
20  eddy  current  data  analysts  evaluating  dntii 
from  a  unit  with  '/*"  inside  diameter  and 
0  049   wall  thickness  tubes.  The  results  of 
this  analysis  clearly  show  that  the 
detectability  of  larger  voltage  indications  !•• 
increa.sed  which  lends  creditabilily  for 
application  of  a  POD  of  >0.6  for  ODSCC 
indications  larner  than  10  volt. 

Risk  Evaluation  of  Core  Damage 

As  part  of  ComEd's  evaluation  of  the 
operability  of  Byron  I'nit  1  Cycle  7,  o  nvk 


evaluation  was  completed.  The  objective  of 
this  evaluation  was  to  compare  core  damage 
frequency  under  contaiimient  bypiass 
conditions,  with  and  without  the  interim 
plugging  criteria  applied  at  B>Ton  Unit  1. 

The  total  Byron  core  damage  frequency  is 
estimated  to  be  3.09E-5  per  reactor  year  with 
a  total  contribution  from  containment  bypass 
sequences  of  3.72E-8  per  reactor  year 
according  to  the  results  of  the  current 
individual  plant  evaluation  (IPE).  Operation 
with  the  requested  IPC  resulted  in  an 
insignificant  increase  in  core  damage 
frequency  resulting  from  MSLB  with 
containment  bypass  conditions. 

,The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  ac:t  in  a  timely  way  would 
result,  for  example,  in  derating  or  ' 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuanc:e  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  (x;cur  verv 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North. 
1 1455  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 


Gelman  Building.  2120  L  Street,  NW„ 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  24, 1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  hc:ense  and 
any  person  whose  interest  may  be 
affected  by  this  prcxieeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Prcx;eedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  dcxnunent  room  located  at  the 
Byron  Public  Library.  109  N.  Franklin, 
Byron.  Illinois  61010.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  nile  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  vdll  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify'  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  descrit>ed  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  whicii  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  dcxruments  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respec:t  to  at  least  one 
contention  wiU  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
pcirticipate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
signific:ant  hazeirds  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  woufd  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
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Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  arc  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700) 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mr.  Robert  A.  Capra. 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  Michael  I.  Miller.  Esquire;  Sidney 
and  Austin.  One  First  National  Plaza. 
Chicago.  Ilhnois  60690.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  September  7,  1994, 
and  September  17.  1994,  (two  letters) 
which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW  ,  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  Byron  Public 
Library.  109  N.  Franklm,  P  O  Box  434, 
Byron.  Illinois  61010. 

Dated  at  Rtx  kville.  .Mjrvland.  this  21$t  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Cummission 
Robert  A.  Capra, 

Diivctnr  ProifH-t  Directorate  111-2.  Division  of 
Reactor  Pruieits—Ul/IV.  Office  of  Suclear 
Heaclur  Rf^ulation. 

|FR  Doc.  94-23730  Filed  9-22-94;  845  ami 
BH.UNO  COOC  7SM-41-M 


Energy  Company,  et  al.  (the  licensee)  to 
withdraw  its  February  28.  1991. 
application,  as  supplemented  by  June 
17.  1991.  for  a  proposed  amendment  to 
Facility  Operating  License  DRP-21  for 
the  Millstone  Nuclear  Power  Station. 
Unit  1.  located  at  the  licensee's  site  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
have  changed  Technical  Specification  3/ 
4.14,  "Plant  Systems,"  by  adding 
limiting  conditions  for  oi>eration  and 
surveillance  requirements  for  the 
Reactor  High  Water  Level  Feedwater 
Trip  Instrumentation. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  15,  1991 
(56  FR  22470).  However,  by  letter  dated 
September  12,  1994,  the  licensee 
withdrew  the  proposed  amendment 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  28.  1991.  as 
supplemented  by  June  17,  1991.  and  the 
licensee's  letter  dated  September  12, 
1994.  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  The  Gelman  Building. 
2120  L  Street,  NW..  Washington.  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Learning  Resource 
Center,  Thames  Rivers  Community- 
Technical  College,  574  New  London 
Turnpike,  Norwich.  CT  06360 

Dated  at  Rockville.  Maryland,  this  if.ih  Hay 
of  September  1994. 

For  the  N'ui  lear  Regulatory  Commission 
lames  VV.  Andersen. 

Acting  Project  Manager.  Pro/ect  Dimtorole 
1-4,  Division  of  Reactor  Projects— l/U.  Office 
of  S'uclear  Reactor  Regulation. 
jFR  Dot    94-:3=i62  Filed  9-22-94.  H  43  dm| 
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(Docket  No  50-245] 

Northeast  Nuclear  Energy  Co.;  Notice 
of  Withdrawal  of  Application  for 
Amendment  To  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Northeast  Nuclear 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Acting  Agency  Clearance  Officer; 
David  T  Copenhafer  (202)  942-8800 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC. 
20549. 

Extensions;  Rule  2al9-l.  File  No. 
270-294.  Rule  17f-2.  File  No..  270-233. 

Notice  is  hereby  given  pursuant  to  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.),  that  the  Set  urities 
and  Exchange  Commission 
( "Commission")  has  submitted  to  the 


Office  of  Management  and  Budget 
approval  for  extensions  on  the  following 
previously  approved  rules: 

Rule  2al9-l  provides  that  investment 
company  directors  will  not  be 
considered  interested  persons,  as 
defined  by  section  2(a)(19)  of  the 
Investment  Company  Act  of  1940 
("Act"),  solely  because  they  are 
registered  broker-dealers  or  affiliated 
persons  of  registered  broker-dealers,  if 
the  conditions  of  the  rule  are  met. 
Approximately  4.000  respondents  will 
incur  an  average  of  one  burden  hour 
each  to  comply  with  this  rule. 

Rule  17f-2  sets  procedures  to  be 
followed  by  registered  management 
investment  companies  that  are  deemed 
to  maintain  their  portfolio  securities  in 
their  own  custody.  Approximately  75 
respondents  will  incur  an  average  of 
156.6  burden  hours  each  to  comply  with 
this  rule. 

Direct  general  comments  to  the  Desk 
Officer  for  the  Securities  and  Exchange 
Commission  at  the  address  below 
Direct  any  comments  concerning  the 
accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  the 
Commission  rules  and  forms  to  David  T. 
Copenhafer.  Acting  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  Fifth  Street, 
NW  ,  Washington,  DC.  20549  and  Desk 
Officer  for  the  Securities  and  Exchange 
Commission.  (Project  Numbers  3235- 
0322  and  3235-0223).  Office  of 
Management  and  Budget,  Room  3208. 
New  Executive  Office  Building. 
Washington.  DC.  20503. 

Dated   September  16,  1994. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFRDof    94-23538  Fileld  9-22-94,  8  45  am) 
BILLING  COOE  8010-01-M 

(Release  No  34-34682;  File  No.  SR-NASD- 

94-60] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  To  Excess 
Spread  Parameters  for  COS  Securities 

■September  14.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act  ").'  notice  is  hereby  given  that  on 
September  9.  1994,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  (  "Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  111  below,  which  Items 


'ISL'.SC:.  S78.S(b)(l)lia88). 


have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Schedule  D  to  the  NASD  By-Lav\'s  to 
provide  that  the  calculation 
methodology  utilized  to  determine  the 
excess  spread  parameters  for  CQS 
securities  shall  include  quotations  from 
national  securities  exchanges.  In 
addition,  in  order  to  avoid  confusion 
concerning  the  application  of  the  excess 
spread  parameters  to  CQS  securities,  the 
NASD  is  proposing  to  move  the  excess 
spread  parameters  for  CQS  securities,  as 
amended,  to  Section  2  of  Part  VI  of 
Schedule  D  to  the  NASD  By-Laws  from 
Section  2  of  Part  V  of  Schedule  D. 
(Additions  are  in  italics;  deletions  are 
bracketed.) 

Schedule  D 

Part  Requirements  Applicable  to  Nasdaq 
Market  Makers 

Section  2    Character  of  Quotations 

(a)-(c)  No  change 

(d)  Excess  Spreads.  A  market  maker 
shall  not  enter  quotations  in  Nasdaq  [or 
Consolidated  Quotation  Service  (CQS)] 
securities  that  exceed  the  parameters  for 
maximum  allowable  spreads  as 
approved  by  the  NASD  Board  of 
Governors  and  that  may  be  published 
from  time  to  time  by  the  Association. 
The  maximum  allowable  spreads /or 
Nasdaq  securities  shall  be  125  percent 
of  the  average  of  the  three  (3)  narrowest 
market  maker  spreads  in  each  security 
(if  there  are  fewer  than  three  (3)  market 
makers  in  a  security,  the  maximum 
allowable  spread  will  be  125%  of  the 
average  spread);  provided  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  V4  point. 

Part  VI    Consolidated  Quotations 
Service  (CQS) 

Section  2    Obligations  of  CQS  Market 
Makers 

(a)  No  change. 

(b)  CQS  market  makers  shall  be 
required  to  input  a  minimum  quotation 
size  of  200  or  500  shares  in  each 
reported  security  (as  established  from 
time  to  time  by  the  Association) 
depending  on  the  trading  characteristics 
of  the  security!,  and  shall  be  subject  to 
the  excess  spread  parameters 
established  for  Nasdaq  market  makers  in 
Part  V.  Schedule  D  of  the  NASD  By- 
Laws). 

(c)  Excess  Spreads.  A  market  maker 
shall  not  enter  quotations  in  CQS 


securities  that  exceed  the  parameters  for 
maximum  allowable  spreads  as 
approved  by  the  NASD  Board  of 
Governors  and  that  may  be  published 
from  time  to  time  by  the  Association. 
The  maximum  allowable  spreads  for 
CQS  securities  shall  be  125  percent  of 
the  average  of  the  three  (3)  narrowest 
market  maker  spreads  in  each  security, 
which  average  spread  calculations  shall 
include  quotations  from  national 
securities  exchanges  (if  the  number  of 
CQS  market  makers  in  a  security  plus 
the  number  of  national  securities 
exchanges  trading  that  security  is  less 
than  three  (3),  the  maximum  allowable 
spread  will  be  125  percent  of  the 
average  spread);  provided,  however,  that 
the  maximum  allowable  spread  shall 
never  be  less  than  '/»  of  a  point. 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Currently,  Section  2(d)  of  Part  V  of 
Schedule  D  to  the  NASD  By-Laws 
provides  that  registered  market  makers 
in  CQS  securities  may  not  enter 
quotations  in  CQS  securities  that  exceed 
the  NASD's  parameters  for  maximum 
allowable  spreads.  The  maximum 
allowable  spread  presently  in  125 
percent  of  the  average  of  the  three 
narrowest  market  maker  spreads  in  each 
security,  with  the  limitation  that  the 
maximum  allowable  spread  can  never 
be  less  than  1/4  of  a  point. 2 

The  calculation  of  "'average  dealer 
spreads"  in  CQS  securities,  however, 
does  not  include  quotations  [i.e., 
spreads)  from  national  securities 
exchanges  trading  those  securities. 
Accordingly,  in  order  to  have  the  excess 
spread  parameters  for  CQS  securities  be 
more  reflective  of  and  related  to  the 
quotations  disseminated  by  all  market 
centers  trading  CQS  securities,  the 


^  If  there  are  fewer  than  three  market  makers  in 
a  security,  the  maximum  allowable  spread  is  125% 
of  the  average  of  all  market  makers'  spreads  in  the 
security. 


NASD  is  proposing  to  include 
quotations  from  the  exchanges  into  its 
"average  dealer  spread"  calculation.  As 
a  result,  to  the  extent  that  the  spread 
reflected  in  the  best  bid  and  offer 
disseminated  by  an  exchange(s)  is 
narrower  than  any  of  the  three 
narrowest  spreads  quoted  by  CQS 
market  makers,  the  proposed  rule 
change  may  contribute  narrower  spreads 
by  CQS  market  makers.  Narrower  | 

spreads  by  CQS  market  makers,  in  turn,   i 
will  enhance  the  continuity  and  quality 
of  the  markets  provided  by  CQS  market 
makers,  to  the  ultimate  benefit  of 
investors. 

In  addition,  in  order  to  avoid 
confusion  concerning  the  application  of 
the  excess  spread  parameters  to  CQS        1 
securities,  the  NASD  is  proposing  to 
move  the  excess  spread  parameters  for     ' 
CQS  securities,  as  amended,  to  Section    I 
2  of  Part  VI  of  Schedule  D  to  the  NASD 
By-Laws  from  Section  2  of  Part  V  of 
Schedule  D.  Part  \1  of  Schedule  D  deals 
with  the  trading  of  CQS  securities  on 
Nasdaq  and  Part  V  deals  with 
obligations  imposed  on  Nasdaq  market 
makers.  By  placing  the  excess  spread 
parameters  for  CQS  securities  in  Part  VI 
of  Schedule  D  instead  of  Part  V,  market 
participants  will  be  less  likely  to 
overlook  the  parameters. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Sections 
15A{b)(6)  and  15A(b)(ll)  of  the  Act. 
Section  15A(bi(6)  requires  among  other 
things,  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
'and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Section  15A(b)(ll)  requires,  among 
other  things,  that  the  rules  of  a  national 
securities  association  must  be  designed 
to  produce  fair  and  informative 
quotations.  Specifically,  by  including 
exchange  quotations  in  its  calculation 
methodology  for  determining  maximum 
allowable  spreads  in  CQS  securities,  the 
NASD  and  Nasdaq  believe  the  proposal 
may  contribute  to  narrower  spreads  in 
CQS  securities,  which,  in  turn,  will 
promote  the  efficiency,  continuity,  and 
quality  of  Nasdaq's  market  in  CQS 
securities. 
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B.  Self-Regulatory  Otyfanization  's 
Statement  on  Burden  on  Competition 

The  NASD  believes  thai  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self- Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Dale  or  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Fedeal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  com^ming  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities,  and  Exchange 
Commission.  450  Fifth  Street.  WV.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Bled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  fur  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-50  and  should  be 
submitted  by  October  14, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delected 
authority.* 


MaiK^rpt  M  NfcFarUnd. 

Deputy  Secretary. 

IFR  Doc.  94-235^  RIed  9-22-94;  8:45am| 

BO-UNQ  COOC  WtO-OI-M 


•  17  CFR  20O.J0-J(a)(12)  (19»t). 


[Release  No.  IC-2055«;  File  No.  812-M521 

Ttie  American  Franklin  Life  Insurance 
Company,  et  ai. 

S«ptemt)er  16.  1994. 

AGEMCY:  Securities  and  Exchange 

Commission  ("SEC  or  the 

"Commission"). 

ACnOH:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "Act"). 

APPUCAMTS:  The  American  Franklin  Life 
Insurance  Company  ("American 
Franklin").  Separate  Account  VUL-2  of 
The  American  Franklin  Life  Insurance 
Company  (the  "Separate  Account")  and 
Franklin  Financial  Services 
Corporation. 

REtEVAHT  SECTIONS  OF  "mE  ACT  AND 
RULES:  Order  requested  under  Section 
6(c)  of  the  Act  exempting  Applicants 
from  Section  27ta){3)  of  the  Act  and 
Rule  6e-3(T)(b)(13)(ii)  thereunder. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  the  extent  necessary  to 
permit  them  to  issue  flexible  premium 
variable  life  insurance  policies 
("Policies")  that  provide  for  a  front-end 
sales  load  on  premium  payments  made 
in  any  given  year  up  to  a  maximum 
amount  and  no  sales  charge  on 
premiums  in  excess  of  that  amount. 
FlUttO  DATE:  The  Application  was  filed 
on  .April  2fl.  \<*'^4 
HEARING  OR  HCTIf^KATtOh  Of  HEAHIHG:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Seci^tary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  October  11,  1994,  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawj'ers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretray.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington.  D.C.  20549. 
Applicants.  Franklin  Square. 
Springfield.  Illinois  62713. 
FOA  FURTHER  INF0AMATK3N  CONTACT: 
Wendy  Finck  Friedlander.  Senior 
Attorney,  at  (202)  942-0670.  Office  of 


Insurance  Products  (Division  of 
InvestmMit  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 


Applicants'  Representations 

1.  Amorican  Franklin  is  a  stock  life, 
accident  and  health  insurance  company 
orgajiized  under  the  laws  of  Illinois  and 
licensed  in  forty-six  states  and  the 
District  of  Columbia.  It  is  a  wholly- 
ovkTied  subsidiary  of  The  Franklin  Life 
Insurance  Company,  in  turn  a  wholly- 
owned  subsidiary  of  American  Franklin 
Company,  in  turn  a  wholly-owned 
subsidiary  of  American  Brands,  Ina 

2.  The  Sejjarate  Account  was 
established  by  American  Franklin  under 
Illinois  law  and  is  registered  under  the 
Act  as  a  unit  investment  trust.  The 
Separate  Account  has  eight  investment 
divisions,  each  of  which  invests  in 
shares  of  a  corresponding  portfolio  of 
either  the  Variable  Insurance  Products 
Fund  or  of  the  Variable  Insurance 
Products  Fund  II  (together,  the 
"Funds").  Fidelity  Management  4 
Research  Company,  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 
mana^'s  the  mvestmnnt  operations  of 
the  Funds.  Franklin  Financial  Services 
Corporation,  a  wholly-owned  subsidiary 
of  The  Franklin  Life  insurance  Company 
and  a  registered  broker-dealer,  is  the 
principal  underwriter  of  the  Policies. 

3.  The  Policies  are  flexible  premium 
variable  life  insurance  contracts.  Each 
Policy  has  a  planned  periodic  premium, 
although  a  Polio,'  owner  may  pay  other 
premiums  at  any  time  and  in  any 
amount,  within  certain  limits.  T^e 
Policies  provide  for  a  front-end  sales 
load  equal  to  5%  of  each  premium  paid 
during  any  Policy  year  until  the  total 
premiums  for  that  Policy  year  are  equal 
to  one  "target  premium."  '  No  front-end 
sales  charge  is  deducted  from  premiums 
paid  in  excess  of  one  target  premium 
during  anv  Policy  year. 

4.  Within  the  first  ten  years,  if  a 
Policy  is  surrendered  or,  in  some 
instances,  lapses  or  if  the  face  amount 
of  the  Policy  is  reduced,  a  contingent 
deferred  sales  charge  ("CDSC")  will  be 
assessed  against  the  account  value  of  the 
Policy.  Subject  to  a  maximum  surrender 


charge,  the  amount  of  the  CDSC  equals 
25%  of  actual  premiums  paid  during  the 
first  Policy  year  up  to  one  target 
premium,  plus  9%  of  any  additional 
premiums  actually  paid  during  the  first 
ten  Policy  years.  The  maximum  total 
CDSC  is  50%  of  one  target  premium. 

5.  Applicants  represent  that  the 
aggregate  of  the  front-end  sales  load  and 
the  CDSC  assessed  in  connection  with  a 
Policy  will  not  exceed  sales  load 
limitations  specified  in  Rule  6e- 
3(T)fb){13)(i)(A).  Specifically,  the  total 
sales  load  under  a  Policy  will  not 
e.xceed  180%  of  the  Guideline  Annual 
Premium,  or  nine  percent  of  the  sum  of 
the  Guideline  Annual  Premiums  that 
would  be  paid  over  a  twenty  year  period 
or  the  life  expectancy  of  the  insured  if 
it  is  less  than  twenty  years.  Applicants 
further  represent  that  the  sales  expense 
deductions  and  surrender  charges 
imposed  under  the  Policies  during  the 
first  two  policy  years  will  not  equal  or 
exceed  the  amount  that  would  give  rise 
to  an  obligation  to  refund  excess  sales 
load  pursuant  to  Rule  6e-3(T)(b)(13)(v) 
if  a  Policy  were  surrendered  during  the 
first  two  policy  years. ^  Applicants 
represent  that  the  prospectus  for  the 
Policies  will  contain  disclosure 
informing  Policy  owners  how  to 
minimize  sales  charge  deductions  from     • 
premiums  paid. 
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<  A  urget  preniium  is  deTined  at  the  hypothetical 
premium  etjual  to  tbe  annual  prenuum  neceaaary  to 
maintain  •  fixed-beneni  whole  life  poiicy  on  the  life 
of  a  person  of  the  same  age  and  sex  as  the  insured 
person  under  a  Policy  and  with  a  face  amount  equal 
to  the  face  amount  of  such  Policy.  Applicants 
repreeent  that  a  tarfat  praminin  will  never  exceed 
the  guideline  annual  pramium  prescribed  bv  Rulea 
6e-3mir)(8). 


Applicants'  Legal  Analysis 

1.  Section  27(a)(3)  of  the  Act  provides 
that  the  amount  of  sales  charge 
deducted  from  any  of  the  first  twelve 
monthly  payments  on  a  periodic 
payment  plan  certificate  by  any 
registered  investment  company  issuing 
such  certificates,  or  any  depositor  or 
underwriter  for  such  company,  may  not 
e.xceed  proportionately  the  amount 
deducted  from  any  other  such  payment, 
and  that  the  amount  deducted  from  any 
subsequent  payment  may  not  exceed 
proportionately  the  amount  deducted 
from  any  other  subsequent  payment. 
Rule  6e-3(T)(b)(13)(ii)  provides  an 
exemption  from  Section  27(a)(3) 
provided  that  the  proportionate  amount 
of  sales  charge  deducted  from  any 
payment  does  not  exceed  the 
proportionate  amount  deducted  from 
any  prior  payment,  unless  an  increase  is 
caused  by  reductions  in  the  annual  cost 
of  insurance  or  reduction  in  sales  load 
for  amounts  transferred  to  a  variable  life 
insurance  policy  from  another  plan  of 
insurance. 

2.  Under  the  Policy's  sales  load 
structure,  no  front-end  sales  load  will  be 
deducted  from  premiums  in  excess  of 


'Applicants  represent  that,  during  the  Notice 
Period,  the  application  will  be  amended  to  reflect 
this  representation. 


one  target  premium  paid  during  that 
Policy  year.  Thus,  according  to 
Applicants,  a  Policy  owner  could  pay  a 
premium  in  any  given  Policy  year  from 
which  no  front-end  sales  load  deduction 
is  made,  then  pay  the  initial  premium 
in  the  next  Policy  year  from  which  a 
front-end  sales  load  will  be  deducted 
Applicants  state  that  this  scenario 
would  appear  to  give  rise  to  a  violation 
of  the  so-called  "stair-step"  provisions 
in  Section  27(a)(3)  of  the  Act.  Moreover, 
the  exemption  provided  by  Rule  6e- 
3(T)(b)13(ii)  does  not  appear  to  apply  to 
this  situation. 

3.  Applicants  submit  that  the  higher 
sales  charge  on  the  first  target  premium 
paid  under  a  Policy  in  any  Policy  year 
as  compared  with  that  imposed  on 
premiums  in  excess  of  such  target 
premium  ("Excess  Premiums")  reflects 
the  fact  that  American  Franklin  will 
incur  lower  overall  distribution  costs 
(e.g.,  sales  commissions)  in  connection 
with  Excess  Premiums  over  the  fife  of 
the  Policies.  Applicants  state  that 
American  Franklin  could  impose  the 
higher  front-end  sales  load  equally  on 
all  premium  payments  up  to  the 
maximum  permitted  limits.  The  Policy's 
design,  however,  provides  a  benefit  to 
Pohcy  owners  by  passing  on  to  them  a 

.  portion  of  American  Franklin's  lower 
distribution  costs  with  respect  to  the 
Excess  Premiums. 

4.  Applicants  submit  that  the  sales 
load  structure  in  the  Policy  is  designed 
to  give  Policy  owners  flexibility  with 
respect  to  premium  payments  while 
permitting  American  Franklin  to  deduct 
only  those  charges  deemed  necessary  to 
support  the  benefit  guarantees  under  the 
Policies.  Applicants  state  that  Section 
27(a)(3),  and  the  other  sales  load 
limitations  in  the  Act.  were  designed  to 
address  the  perceived  abuses  of  periodic 
payment  plans  that  deducted  large 
amounts  of  front-end  sales  charges  early 
in  the  life  of  the  plan  so  that  an  investor 
who  redeemed  in  the  early  periods 
recouped  little  of  his  or  her  investment. 
Applicants  contend  that  the  deduction 
of  a  front-end  load  on  only  the 
premiums  paid  up  to  one  target 
premium  per  Policy  year  does  not 
implicate  these  policy  concerns. 
Applicants  state  that  by  spreading  sales 
charges  more  evenly  and  fairly  over  the 
life  of  a  Policy,  the  sales  load  structure 
results  in  a  greater  proportion  of  the 
Pohcies'  sales  charges  to  be  deducted 
later  than  if  sales  expenses  w  ere 
deducted  solely  from  premium 
payments. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  submit  that  the  requested 
exemptions,  in  accordance  with  the 


standards  of  Section  6(c)  of  the  Act.  are 
consistent  with  the  protection  of  Policy 
owmers  and  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  94-23540  Filed  9-22-94;  8:45  ami 
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[Rel.  No.  10-20558  ;  File  No.  812-9114 

September  16,  1994 

Notice  of  Application  for  Exemption 
Under  the  Investment  Company  Act  of 
1940  ("the  Act") 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
APPLICANTS:  Franklin  Gold  Fund. 
Franklin  Premier  Return  Fund.  Franklin 
Equity  Fund.  AGE  High  Income  Fund. 
Inc.,  Franklin  Custodian  Funds,  Inc.. 
Franklin  Money  Fund.  Franklin 
Cahfomia  Tax-Free  Income  Fund.  Inc., 
Franklin  Federal  Money  Fund.  Franklin 
Tax-Exempt  Money  Fund.  Franklin  New- 
York  Tax-Free  Income  Fund.  Inc.. 
Franklin  Federal  Tax-Free  Income  Fund. 
Franklin  Tax-Free  Trust.  Franklin 
Cahfomia  Tax-Free  Trust.  Franklin  New 
York  Tax-Free  Trust,  Franklin  Investors 
Securities  Trust,  Institutional  Fiduciary 
Trust,  Franklin  Balance  Sheet 
Investment  Fund,  Franklin  Tax- 
Advantaged  International  Bond  Fund, 
Franklin  Tax-Advantaged  U.S. 
Government  Securities  Fund,  Franklin 
Ta.x-Advantaged  High  Yield  Securities 
Fund,  Franklin  Strategic  Mortgage 
Portfolio,  Franklin  Municipal  Securities 
Trust,  Franklin  Managed  Trust,  Franklin 
Strategic  Series.  Adjustable  Rate 
Securities  Portfolios,  The  Money  Market 
Portfolios,  Midcap  Growth  Portfolio, 
The  Portfolios  Trust,  Franklin 
International  Trust,  Franklin  Real  Estate 
Securities  Trust,  Franklin  Valuemark 
Funds,  Franklin  Government  Securities 
Trust,  Franklin/Templeton  Global  Trust, 
Templeton  Growth  Fund.  Inc.. 
Templeton  Funds,  Inc.,  Templeton 
Smaller  Companies  Growth  Fimd,  Inc.. 
Templeton  Income  Trust,  Templeton 
Real  Estate  Securities  Funds,  Templeton 
Global  Investment  Trust,  Templeton 
Global  Opportunities  Trust,  Templeton 
American  Trust,  Inc.,  Templeton 
Institutional  Funds,  Inc.,  Templeton 
Developing  Markets  Trust  (collectively, 
the  "Funds");  Franklin  Advisers,  Inc. 
("Advisers");  Franklin  Institutional 
Services  Corporation  ("FISCO")'; 
Templeton,  Galbraith  &  Hansberger 
Litd.,  Templeton  Investment  Counsel. 
Inc.,  Templeton  Investment 
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Vtaiuigenient  (Hong  ICoo(i)  Limited. 
Templeton  IntmsUnent  Management 
(Singapore)  Pte  Lid.  (cuUectivHiy, 
"Templelon  Advisees");  and  Franklin/ 
Tnmpieton  Distributors,  Inc.  ("FTTM"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  2(dK32), 
2(a)(33).  22(c).  and  22(d)  of  the  Act  and 
rule  22r-l  thtrfiunder. 
SUMIMARY  OF  APPtiCATiON:  Applicants 
request  an  order  permitting  the  Funds  to 
assess  and.  under  certain  drcumstances, 
waive  a  contingent  deferred  sales  charge 
("CDSC"). 

FILING  DATE:  The  application  was  Gled 
on  June  I'l.  1994.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  ptsrsonally  or  by 
mail.  Hearing  requests  should  Im* 
received  by  the  SEC  by  5:30  p.m.  on 
October  11. 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washington.  DC.  30549. 
Applicants,  c/o  Bruce  G.  Leto.  E^q  , 
Stradley.  Ronon,  Stevens  &  Young.  2600 
One  Commerce  Square.  Philadelphia. 
Pennsylvania  11103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson.  Staff  Attorney,  at 
(202)  942  0147  or  Robert  A  Rob.:rison. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Rf>^u!.itii)n) 

SUPPLEMENTARY  INFORMATION:  Thf 
following  is  a  summary  of  the 
application.  The  compl>'i>  4tion  is 

available  for  a  fee  fruiu  ti,  Public 

Reference  Branch. 

Applicants'  Representations: 

1    Each  Fund  is  an  o{Mni-cnd 
management  investment  comp.4ny. 
Advisers,  FISCO.  and  TemplHon 
Advisers  provide  investment  a<ivisory 
services  to  the  Funds.  FTDl  is  the 
principal  underwriter  for  each  F  luul. 
Applicants  rotjuest  relief  on  behalf  of 
themselves  and  any  future  investment 


company  for  which  Advisers  (or  any 
entitv  controlling,  controlled  by.  or 
under  common  control  with  Advisers). 
FISCO  (or  any  entity  controlling, 
controlled  by.  or  under  common  control 
with  nSCO).  or  the  Templeton  Advisers 
(or  any  entity  controlling,  controlled  by. 
or  under  common  control  with  any  of 
the  Templeton  Advisers)  act  as 
investment  adviser,  or  for  which  FTDI 
(or  any  entity  controlling,  controlled  by. 
or  under  common  control  with  FTDI) 
acts  as  principal  underwriter. 

2.  Currently,  some  Funds  assess  a 
front-end  sales  charge,  some  have 
adopted  a  distribution  plan  under  rule 
12b-l  under  the  Act.  and  some  assess 

a  front-end  sales  charge  ar.d  have  a  rule 
12b-l  distribution  plan.  Applicants' 
proposed  CDSC  will  be  implemented  in 
a  manner  completely  separate  and 
independent  &om  the  plans. 

3.  Under  the  propc»ed  CDSC 
arrangement,  a  CDSC  will  be  imposed 
on  a  redemption  if  the  shares  redeemed 
were  purchased  in  an  amount  of 
$1,000,000  or  more,  were  initially  sold 
without  a  sales  charge,  and  are 
redeemed  within  12  months  after  the 
end  of  the  calendar  month  in  which  the 
purchase  order  was  accepted.  The  CDSC 
will  be  assessed  against  the  net  asset 
value  of  the  shares  at  the  time  of 
purchase  or  redemption,  whichever  is 
less.  Applicants  anticipate  that  the 
CDSC  will  be  assessed  at  a  rate  of  1%. 

4.  To  determine  whether  a  CDSC  is 
payable,  shares  (or  amounts 
representing  shares)  not  subject  to  a 
CDSC  will  be  deemed  to  be  redeemed 
first.  Thereafter,  other  shares  or  amounts 
will  be  redeemed  in  the  order 
purchased.  No  CDSC  will  be  imposed 
on  redemptions  of  shares  representing 
an  increase  in  the  value  of  an  account 
above  the  net  cost  of  the  investment, 
which  increase  is  due  to  increases  in  the 
net  asset  value  per  share:  shares 
acquired  through  reinvestment  of 
income,  dividends,  or  capital  gain 
distributions;  shares  acquired  by 
exchange  if  the  shares  that  were 
exchanged  would  not  be  assessed  a 
CD.SC;  and  shares  held  longer  than  12 
months  after  the  end  of  the  calendar 
month  in  which  the  purchase  order  was 
accepted. 

5.  Shares  of  one  Fund  may  be 
exchanged  for  shares  of  another  in 
accordance  with  restrictions  relating  to 
the  shareholder's  state  of  residence  and 
the  Funds'  eligibibty  requirements  or 
investment  minimums.  All  exchanges 
will  be  effected  in  accordance  with 
section  11(a)  of  the  Act  or  rule  lla-3 
thereunder. 

6.  Applicants  also  request  relief  to 
permit  each  Fund  to  waive  or  reduce  the 
CDSC  under  certain  circumstaiices.  Any 


waiver  or  reduction  will  comply  with 
the  conditions  in  paragraphs  (a)  through 
(d)  of  rule  22d-l  of  the  Act. 

Applicants'  Legal  Aaalysis 

Applicants  request  an  exemption 
under  section  6(c)  trom  sections 
2(a)(32).  2(a)(35).  22(c).  and  22(d)  of  the 
Act  and  rule  22c-l  thereunder  to  permit 
the  Funds  to  assess  and.  under  certain 
circumstances,  waive  a  CDSC  on 
redemptions  of  shares.  Applicants 
believe  that  the  imposition  of  the  CDSC 
as  described  above  is  fair  and  in  the  best 
interests  of  all  shareholders  of  the 
Funds. 

Applicants'  Condition 

Applicants  will  comply  with 
proposed  rule  6c-10,  Investment 
Company  Act  Release  No.  16619  (Nov. 
2.  1988).  as  currently  proposed  and  as 
it  may  be  reproposed,  adopted,  or 
ame  ided. 

For  the  SEC.  by  the  Division  of  Investment 
ManagMnenI,  under  delegated  authority. 
Margaret  H.  McFarlaiid, 
Deputy  Secretary. 
|FR  Doc.  94-23539  Filed  9-22-94;  8:45  ami 
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[Release  No.  35-26128] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

September  16. 1994. 

Notice  is  hereby  given  that  the 
following  fiiing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  intert^ted 
persons  are  referred  to  the  application{s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
tran-^actionfs)  summarized  below.  The 
application(s)  andy'or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  ihc 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
applicarion(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
Octolier  11,  1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC.  20549,  and  ser\'e  a 
copy  on  the  relevant  applicant(s)  and/cr 
declarani(s)  at  the  address(es)  speciOetl 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law,  by 
certificate)  shoidd  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 


UMI 


any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Jersey  Central  Power  &  Light  Company 
(70-6903) 

Jersey  Central  Power  &  Light 
Company  ("jCP&L"),  300  Madison 
Avenue,  Moiristown,  New  Jersey 
07962-1911.  an  electric  utility 
subsidiary  company  of  General  Public 
Utilities  Corporation,  a  registered 
holding  company,  has  filed  a  post- 
effecljve  amendment  to  its  application 
under  Sections  9(a)  and  10  of  the  Act. 

By  Orders  dated  November  16,  1983 
(HCAR  No.  23121),  November  19, 1984 
(HCARNo.  23486).  July  30.  1985  (HCAR 
No.  23773),  Jime  27, 1986  (HCAR  No. 
24138)  and  January  17, 1990  (HCAR  No. 
25007),  JCP&L  was  authorized,  among 
other  things,  to  acquire  from  time-to- 
time  until  December  31,  1994,  up  to  Si  5 
million  of  obligations  of  its  electric 
customers,  and  to  inciu  up  to  $500,000 
of  administrative  and  other  related 
expenses,  arising  from  such  customers' 
participation  in  JCP&L's  Home  Energy 
Loan  Program,  Solar  Water  Heating 
Conversion  Program  and  Electric  Heat 
Conversion  Program.  Such  obligations 
consist  of  notes  evidencing 
disbursements  made  by  JCP&L  to 
contractors  on  behalf  of  these  customers 
in  coimection  with  the  programs. 

JCP7L  now  requests  authority  to 
e.xtend  the  time,  through  December  31 . 
1999,  during  which  it  may  acquire  such 
customer  obligations  in  the  same 
amounts  and  incur  administrative  and 
other  related  expenses  in  an  increased 
amount  of  up  to  $750,000.  In  all  other 
respects,  the  proposed  transactions  that 
v\'ere  approved  previously  would 
remain  unchanged. 

Southwestern  Electric  Power  Company 
(70-6977) 

Southewestem  Electric  Power 
company  ("SWEPCO"),  428  Travis 
Street,  Shreveport,  Louisiana  71156,  an 
electric  utility  subsidiary  company  of 
Central  and  south  West  Corporation,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  to  its 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

By  order  dated  June  8,  1984  (HCAR 
No.  23325).  SWEPCO  was  authorized  to 
issue  prior  to  December  31,  1984,  up  to 
$75  million  of  unsecured  notes  in  one 
or  more  transactions  from  commercial 
banks.  I*ursuant  to  that  authority 
SWEPCO  borrowed  $50  million  from 
The  Bank  of  New  York  ("BNY")  and 
First  Interstate  Bank  of  California 
I'FIBC")  under  a  Term  Loan  Agreement, 


dated  as  of  June  15, 19984  ("Loan 
Agreement"). 

By  subsequent  order  dated  June  7, 
1991  (HCAR  No.  25328),  SWEPCO  was 
authorized  to  enter  into  an  amendment 
to  the  Loan  Agreement  with  the  lenders 
to:  (1)  extend  the  maturity  of  the  notes 
through  June  15, 1997;  (2)  amend  the 
interest  rate  on  the  loan;  (3)  add 
provisions  to  ccanpensate  the  lenders  for 
their  costs  of  complying  with  capital 
adequacy  regulations;  and  (4)  add 
assignment  and  participation 
provisions.  SWEPCO  did  not  receive 
any  new  proceeds  as  a  result  of  entering 
into  the  amendment  to  the  Loan 
Agreement  and  the  aggregate  principal 
amount  of  notes  outstanding  remained 
at  $50  million. 

SWEPCO  now  proposes,  through 
December  31, 1994,  to  enter  into  a  new 
Term  Loan  Agreement  ("New  Loan 
Agreement")  with  FIBC,  Credit  Suisse 
and  The  Yasuda  Trust  and  Banking  Co.. 
LTD.,  New  York  Branch  and  with  BNY. 
individually  and  as  agent  (collectively, 
the  "Banks"),  to  replace  the  Loan 
Agreement.  The  New  Loan  Agreement 
will  modify  the  Loan  Agreement  by:  (1) 
extending  the  maturity  of  the 
outstanding  loan  through  Jime  15.  2000; 
and  (2)  amending  the  interest  rate  on  the 
loan.  The  aggregate  principal  amount  of 
the  notes  outstanding  under  the  New 
Loan  Agreement  will  be  $50  million. 
Because  SWEPCO  is  requesting 
authority  to  replace  the  Existing  Loan 
Agreement  and  to  extend  the  maturity  of 
the  existing  loan,  no  new  proceeds  will 
be  received  by  SWEPCO  upon  entering 
into  the  New  Loan  Agreement  in  excess 
of  the  amounts  required  to  prepay  its 
obligations  under  the  Existing  Loan 
Agreement. 

Each  loan  will  be  evidenced  by  a  note 
having  a  final  maturity  date  of  June  15. 
2000,  which  will  bear  interest  at  an 
optional  rate.  Through  Jime  15. 1997, 
the  available  rates  are  convertible,  and 
include:  (1)  an  Alternate  Base  Rate, 
which  for  any  day  is  an  annual  rale 
equal  to  the  higher  of  (i)  BNY's  prime 
rate  and  (ii)  the  Federal  Funds  Rate, 
plus  1/2  of  1%;  and  (2)  a  Eurodollar 
Rate,  which  will  be  .375%  above  the 
Libor  Rate,  as  defined  in  the  New  Loan 
Agreement.  Loans  made  after  June  1 5 , 
1997  will  bear  interest  at  the  Alternate 
Base  Rate.  Accrued  interest  on  Alternate 
Base  Rates  loans  are  payable  quarterly 
and  interest  on  Eurodollar  Rate  loans 
are  payable  on  the  last  day  of  the 
optional  interest  period  of  one,  two. 
three  or  six  months  selected  by 
SWEPCO.  provided  that  if  the'interest 
period  is  for  six  months,  accrued 
interest  is  payable  at  the  end  of  the  third 
month.  An  arrangement  fee  of  seven  and 
one-half  basis  points  (537,500)  will  be 


paid  to  BNY  upon  Commission  approval 
of  the  New  Loan  Agreement. 

The  notes  and  the  New  Loan 
Agreement  will  permit  prepayment  of 
principal  in  whole  or  in  part  at  any  time 
prior  to  maturity  without  penalty.  No 
compensating  balances  with  BNY  will 
be  required.  SWEPCO  presently 
anticipates  that  the  notes  issued  imder 
the  New  Loan  Agreement  will  be  repaid 
no  later  than  June  15,  1997.  The 
aggregate  principal  amotmt  of  notes  to 
be  issued  under  the  New  Loan 
Agreement  together  with  all  other 
unsecured  indebtedness  of  SWTPCO 
will  not  exceed  20%  of  the  sum  of  the 
secured  indebtedness  of  SWEPCO  and 
its  total  capital  stock  and  surplus. 

The  New  Loan  Agreement  includes  a 
provision  requiring  SWEPOO  to 
compensate  each  Bank  for  the  cost  to 
such  Bank  of  complying  *\ith  any  law. 
rule,  regulation,  request  or  guideline  of 
any  governmental  authority,  central 
bank  or  comparable  agency  regarding 
capital  adequacy  to  the  extent  that  such 
cost  arises  as  a  consequence  of  the 
Bank's  obligations  under  the  New  Loan 
Agreement.  Because  the  circumstances 
of  individual  banks  vary  and  it  is  not 
possible  to  predict  what  changes  might 
occur  relating  to  capital  requirements 
for  banks  generally,  the  cost  to  SWEPCO 
of  complying  with  this  provision  of  the 
New  Loan  Agreement  cannot  be 
determined.  If  this  provision  was  to 
increase  SWEPOO  s  costs  imder  the 
New  Loan  Agreement,  SWEPCO  could 
exercise  its  option  to  prepay  without 
penalty,  although  the  obligation  of 
SWEPCO  to  pay  any  increased  costs 
under  this  provision  would  sur\'ive 
termination  of  the  New  Loan  Agreement 
to  the  extent  that  any  demand  for 
payment  was  made  prior  to  prepa\Tnent. 

American  Electric  Power  Company, 
Inc.,  et  al.  (70-8307) 

American  Electric  Power  Company .- 
Inc.  ("AEP"),  a  registered  holding 
company,  and  its  nonutility  subsidiary- 
company,  AEP  Enei^  Services,  Inc. 
("AEP  Energy")  (collectively. 
"Applicants"),  both  located  at  1 
Riverside  Plaza.  Columbus,  Ohio  43215. 
have  filed  a  post-effective  amendment  to 
their  application-declaration  filed  under 
Sections  6(a).  7,  9la),  10, 12fb)  and  13(b) 
of  the  Act  and  Rules  45,  87,  90,  and  91 
thereunder. 

By  order  dated  April  21. 1982  (HCAR 
No.  22468)  ("1982  Order"),  the 
Commission  authorized  AEP  to  organize 
AEP  Energy  for  the  purpose  of  pro\iding 
consulting  services  to  nonassociate 
companies.  In  addition,  the  1982  Order 
authorized  AEP  to  make  capital 


Bral  Reeister  /  Vol.  59.  No.   184  /  Friday,  Seulember  23,   1994  /  Notices 


Federal  Register  /  Vol  59.  No.  184  /  Fridav,  September  23.  1994  /  Notices 


4H')J(i 


i..l.i  .1   Rpjjistpr   '  Vol.  59.  No.   1R4   /  Friday,  September  23.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  184  /  Friday,  September  23.  1994 


/  Notices 


48927 


conthbution>  ■  „    mlho 

amount  of  up  to  $1  million.' 

By  order  dated  March  30.  1994  (HCAR 
No.  26014)  ("March  1994  Order"),  the 
Commission  authorized  AEP  to  make 
additional  investments  in  AEIP  Energy 
in  the  amount  of  $5  million  for 
preliminary  development  ac  tivities 
associated  with  its  consulting  business. 
The  Commission  also  authorized  AEP 
and  AEP  Energy  to  exp>and  the  scope  of 
AEP's  financial  commitments  to  include 
the  issuance  of  guarantees  or 
a.ssumptions  of  liabilities  in  an  aggregate 
amount  not  to  exceed  S25  million 

AEP  now  seeks  to  expand  its 
investment  in  AEP  Energy  and  the 
amount  of  debt  of  AEP  Energy  that  AEP 
is  authorized  to  guarantee  to  $50 
million.  AEP  also  seeks  to  increase  the 
amount  of  guarantees  or  assumptions  of 
liabilities  by  AEP  on  behalf  of  AKP 
Energy  to  $200  million. 

AEP  Energy  also  seeks  authorization 
to  provide  energy  management 
conservation  and  load  management 
services  to  customer*  located  in  the 
si.ites  of  Indiana.  Kentucky.  Michigan. 
Ohio,  Tennessee,  Virginia  and  West 
Virginia  ("Region")  and  to  provide 
limited  services  outside  the  Region, 
with  the  restriction  that  revenues 
attributable  to  customers  outside  of  the 
Region  do  not  exceed  revenues 
attributable  to  customers  inside  of  the 
Rot;ion.  AEP  Energy  also  may  provide 
<iii'r>;y  management  and  demand  side 
management  services  to  associate 
companies,  at  cost 

AEP  Energy  further  proposes  to 
render  services  to  associated  exempt 
wholesale  generators  ("EtVG"  ).  foreign 
utility  companies  ("FUCO"),  qiialifving 
facilities  ("QF")  and  other  associated 
power  projects  (collectively. 
"Associated  Power  Projects").  Such 
services  would  include  only  those  that 
AEP  Energy  ^authorized  to  render  to 
nonaffiliate  i^mpanies. 

AEP  Energy  n^.ks  to  provide  sui  h 
ind  sell  goods  to  any 
tl  Power  Projnt  at  fair  market 
prices,  and  requests  an  exemption 
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pursuant  to  Section  13(b)  &om  the 
requirements  of  Rules  90  and  91  in  each 
of  the  following  circumstances: 

(a)  An  Associated  Power  Project 
derives  no  part  of  its  income,  directly  or 
indirectly,  from  the  generation, 
transmission,  or  distribution  of  electric 
energy  for  sale  within  the  United  .States; 
or  (b)  An  Associated  Power  Project  is  an 
EWG  which  sells  electricity  at  market- 
based  rates  which  have  been  approved 
by  the  Federal  Energy  Regulatory 
Commission  ("FERC")  or  the 
appropriate  state  public  utility 
commission,  or  a  QF  which  sells 
electricity  at  the  purchaser's  "avoided 
cost"  determined  in  accordance  with 
the  regulations  under  the  Public  Utility 
Regulatory  Policies  Act  of  1978.  or  sells 
electricity  at  rates  negotiated  at  arms- 
length  with  large  industrial  or 
commercial  customers  purchasing  such 
electricity  for  their  own  use  and  not  for 
resale;  or  (c)  An  Associated  Power 
Project  sells  electricity  at  rates  based 
upon  its  cost  of  service,  as  approved  by 
FERC  or  any  state  public  utility 
commission  having  jurisdiction. 
provided  that:  the  purchaser  of  such 
electricity  is  not  an  associate  company 
of  AEP  Energy  and  the  terms  and 
conditions  (including  price)  of  the 
contract  pursuant  to  which  AEP  Energy 
agrees  to  provide  such  services  or  goods 
have  been  expressly  approved  by  the 
holders  of  a  majority  of  the  equity 
interests  of  such  Project  other  the  AEP 
or  an  associate  company. 

In  addition.  AEP  Energy  seeks  to  enter 
into  separate  agreements  to  sell  or 
license  intellectual  property  that  is  may 
develop  or  acquire  pursuant  to  its 
energy  consulting  activities. 

Finally.  AEP  Energy  seeks  to  organize 
subsidiary  companies  to  render  its 
services  ("AEP  Energy  Sub").  Under  the 
authorization  limits  described  above  for 
.AEP  and  AEP  Energy.  AEP  Energy 
proposrs  to  make  capital  contributions 
to  the  AEP  Energy  Subs,  and  for  the  AEP 
Energy  Subs  to  incur  long-  and  short- 
term  debt,  and  for  AEP  or  AEP  Energy 
to  guarantee  the  debt  and  performance 
of  such  AEP  Energy  Subs  ' 
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Central  Power  and  Light  Company,  et 
al.  (70-8431) 

Central  Power  and  Light  Company 
C'CPL"),  539  North  Carancahua  Street, 
Corpus  Christi.  Texas  78401,  and 
Southwestern  Electric  Power  Company 
("SWEPCO"),  428  Travis  Street, 
Shreveporl,  Louisiana  71101,  both 
electric  public-utility  subsidiary 
companies  of  Central  and  South  West 
Corporation,  a  registered  holding 
company,  have  filed  an  application 
under  Sections  9(a)  and  10  of  the  Act. 

CPL  and  SWEPCO  ("Applicants") 
propose  to  engage  in  certain  activities 
("Activities"),  involving  nonaffiliatos.  in 
connection  with  Applicants' 
compliance  with  the  "alternative  fuel" 
requirements  of  the  Federal  Energy 
Policy  Act  of  1992  and  related 
legislation  enacted  in  Louisiana  and 
Texas  (collectively,  "Energy  Acts").  The 
nonaffiliates  include  the  cities  of  Corpus 
Christi.  Texas  ("Corpus  Christi")  which 
is  in  the  service  territory  of  CPL  and 
Shreveport.  Louisiana  ("Shreveport"), 
Caddo  Parish.  Louisiana,  the  parish  in 
which  Shreveport  is  located  ("Caddo"). 
Bossier  City.  Louisiana,  a  city  adjacent 
to  Shreveport  (  "Bossier  City"'),  and 
Longview,  Texas  ("Longview"),  all  of 
which  are  m  the  service  territory  of 
SWEPCO  (Shreveport,  Caddo,  Bossier 
City,  and  Longview  collectively  referred 
to  as.  "SWEPCO  Municipalities"). 

The  proposed  Activities  are  for:  (1) 
CPL  and  SWEPCO  to  purchase,  install, 
maintain  and  provide  electric-powered 
compression  equipment  in  an  aggregate 
of  seven  fueling  facilities  to  be 
constructed  and  owned  by  Corpus 
Christi  and  the  SWEPCO  Municipalities 
for  the  purpose  of  making  natural  gas 
available  as  an  alternative  fuel  for 
vehicles,  and  (2)  SWEPCO  to  provide,  at 
an  aggregate  of  four  fueUng  facilities  to 
be  constructed  by  SWEPCO  principally 
for  use  in  fueling  its  own  vehicles, 
compressed  natural  gas  to  vehicles 
owned  by  the  SWEPCO  Municipalities. 

The  Energy  Acts  require  that 
increasing  percentages  of  the  vehiile 
fleets  of  governmental  entities  and 
electric  utilities,  among  others,  must  be 
capable  of  operating  on  fuel  other  than 
gasoline  of  diesel  in  the  next  several 
years.  The  Activities  would  permit 
initial  compliance  by  CPL  and 
SWEPCO.  and  by  Corpus  Christi  and  the 
SWEPCO  Municipalities,  with  the 
requirements  of  the  Energy  Acts. 

CPL's  costs  of  furnishing  compression 
equipment  at  the  one  facility  to  be 
constructed  by  Corpus  Christi  would 
not  exceed  $250,000.  and  the  initial 
annual  revenues  and  expenses 
associated  with  the  furnishing  of 
compression  services  would  aggregati' 


$65,000  and  $40,000.  respectively.  This 
cost  would  be  financed  out  of  internally 
generated  funds.  The  gross  profits  from 
such  services  would  be  accounted  for  as 
a  reduction  in  fleet  expenses  of  CPL 

SWEPCO's  cost  of  furnishing 
compression  equipment  at  the  six 
facilities  to  be  constnicted  by  the 
SWEPCO  Mimicipalities  would  not 
exceed  $1.5  million,  and  the  initial 
annual  revenues  and  expenses 
associated  with  the  furnishing  of 
compression  services  would  aggregate 
$342,000  and  $202,500,  respectively. 
This  cost  would  be  financed  out  of 
internally  generated  funds.  "Hie  gross 
profits  from  such  services  would  be 
accounted  for  as  a  profit  fi-om  an 
unregulated  activity.  SWEPCO's  cost  of 
constructing  the  four  fueling  facilities 
on  its  own  property  would  aggregate 
$1.04  million,  and  the  profits  from  the 
sale  of  compressed  gas  provided  to 
vehicles  operated  by  the  SW^EPCO 
Municipalities  would  be  accounted  for 
as  a  reduction  in  fleet  expenses  of 
SWEPCO. 

Georgia  Power  Company  (70-8443) 

Georgia  Power  Company  { "Georgia 
Power"),  333  Piedmont  Avenue.  N.E.. 
Atlanta.  Georgia  30308.  a  wholly-owned 
electric  public-utility  subsidiary 
company  of  The  Southern  Company,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
Sections  6(a).  7.  9(a).  10  and  12(d)  of  the 
Act  and  Rules  44  and  54  thereunder. 

Georgia  Power  proposes  to  enter  into 
one  or  more  loan  agreements  or 
installment  sales  agreements  (each  an 
"Agreement")  on  or  before  December 
3 1 .  1997  in  connection  with  the 
issuance  and  sale  by  public 
instrumentalities  (each  an  "Authority") 
of  one  or  more  series  of  pollution 
control  revenue  bonds  in  an  aggregate 
principal  amount  not  exceed  $840 
million  ("Revenue  Bonds").  Each 
issuance  of  Revenue  Bonds  by  an 
Authority  will  be  used  to  finance  or 
refinance  the  costs  of  certain  pollution 
control  and/or  sewage  and  solid  waste 
disposal  facilities  at  an  electric 
generating  plant  or  other  facihty 
(  "Project'J  of  Georgia  Power  within  the 
jurisdiction  of  such  Authority. 

Each  series  of  Revenue  Bonds  will 
bear  an  interest  rate  not  to  exceed  the 
yield,  at  the  time  any  such  rate  is 
determined,  on  U.S.  Treasury  securities 
having  a  maturity  comparable  to  that  of 
such  series  of  Revenue  Bonds,  inclusive 
of  any  underwriter's  discount 
commission. 

The  Revenue  Bonds  will  mature 
between  one  mouth  and  forty  years  from 
the  date  of  issuance  and  may,  if  it  is 
deemed  advisable  for  purposes  of 


marketability,  be  entitled  to  the  benefit 
of  a  mandatory  redemption  sinking  hind 
calculated  to  retire  a  portion  of  the 
aggregate  principal  amount  of  the 
Revenue  Bonds  prior  to  maturity. 

Proceeds  from  the  sale  of  the  Revenue 
Bonds  will  be  deposited  with  a  trustee 
("Trustee")  under  the  indenture  to  be 
entered  into  between  the  Authority  and 
the  Trustee  ("Indenture  "),  pursuant  to 
which  such  Revenue  Bonds  are  to  be 
issued  and  secured.  Also,  the 
Agreement  will  provide  for  the 
assignment  to  the  Trustee  of  the 
Authority's  interest  in.  and  of  the 
monies  receivable  by  the  Authority 
under,  the  Agreement. 

Pursuant  to  the  Agreement,  the 
Authority  will  lend  to  Georgia  Power 
the  proceeds  of  the  Sale  of  die  Revenue 
Bonds.  Georgia  Power  would  apply 
these  proceeds  to  pay  the  Cost  of 
Construction  (as  defined  in  the 
Agreement)  of  the  Project  or  to  refund 
outstanding  pollution  control  revenue 
obligations.  Under  the  Agreement. 
Georgia  Power  will  pay  the  Authority 
amounts  at  times  which  shall 
correspond  to  the  payments  with 
respect  to  the  principal  of.  premium,  if 
any,  and  interest  on.  the  related 
Revenue  Bonds.  These  payments  shall 
be  made  whenevw  and  in  whatever 
manner  the  principal  on  such  Revenue 
Bonds  shall  become  due.  whether  at 
stated  maturity,  upon  redemption  or 
declaration  or  otherwise. 

Georgia  Power  may  be  required  to 
purchase  any  of  the  Revenue  Bonds,  or 
any  of  the  Revenue  Bonds  may  be 
subject  to  mandatory  redemption,  at  any 
time  if  the  interest  thereon  is 
determined  to  be  subject  to  federal 
income  tax.  Also  in  the  event  of 
taxability,  interest  on  those  Revenue 
Bonds  may  be  effectively  converted  to  a 
higher  rate,  and  Geoi^ia  Power  also  may 
be  required  to  indemnify  the 
bondholders  against  any  other  additions 
to  interest,  penalties  and  additions  to 

tclX. 

The  Indenture  and  the  Agreement 
may  also  give  the  holders  of  the 
Revenue  Bonds  the  right,  during  such 
time  as  the  Revenue  Bonds  bear  interest 
at  a  fluctuating  rate,  to  require  Georgia 
Power  to  purchase  the  Revenue  Bonds 
from  time-to- time,  and  arrangements 
may  be  made  for  the  remarketing  of  any 
such  Revenue  Bonds  through  a 
remarketing  agent  The  purchase  price 
payable  by  or  on  behalf  of  Georgia 
Power  in  respect  to  Revenue  Bonds 
tendered  for  purchase  at  the  option  of 
the  holders  thereof  will  not  exceed 
100%  of  the  principal  amount  thereof, 
plus  accrued  interest  to  the  purchase 
date. 


Additionally,  the  Indenture  will 
provide  that  the  Revenue  Bonds  issued 
thereunder  will  be  redeemable  at  any 
time  on  or  afrer  a  specified  date  or  dates 
form  the  date  of  issuance,  in  whole  or 
in  part,  at  the  option  of  Georgia.  The 
exercise  of  such  option  may  require  the 
payment  of  a  premium  at  a  specified 
percentage  of  the  principal  amount 
This  percentage,  which  may  decline  at 
annual  or  other  intervals,  will  not 
exceed  the  greater  of  (i)  5%  of  the 
principal  amount  of  the  Revenue  Bonds 
so  to  be  redeemed  or  (ii)  the  aimual  rate 
of  interest  home  by  such  Revenue 
Bonds. 

Georgia  Power  currently  has 
outstanding  certain  first  mortgage  bonds 
issued  imder  an  indenture  dated  as  of 
March  1. 1941  between  Georgia  Power 
and  Chemical  Bank,  as  trustee,  as 
supplemented  and  amended 
("Mortgage").  In  order  to  obtain  the 
benefit  of  ratings  for  the  Revenue  Bonds 
equivalent  to  the  rating  of  these 
mortgage  bonds,  Georgia  Power  may 
deliver  to  the  Trustee  a  series  of  first 
mortgage  bonds,  to  be  issued  under  the 
Mortgage,  as  collateral  for  its  obligations 
to  the  Authority  related  to  the  Revenue 
Bonds  ("Collateral  Bonds").  The 
aggregate  principal  amount  of  su<ii 
Collateral  Bonds  would  be  equal  to 
either:  (1)  the  principal  amount  of  the 
related  Revenue  Bonds,  if  the  Collateral 
Bonds  are  interest-bearing;  or  (2)  the 
sum  of  such  principal  amount  of  those 
Revenue  Bonds  plus  interest  pavTnents 
thereon  for  a  specified  period,  if  the 
Collateral  Bonds  are  not  interest- 
bearing.  The  Collateral  Bonds  will 
mature  on  the  maturity  date  of  the 
Revenue  Bonds. 

As  a  further  alternative  to,  or  in 
conjunction  with,  securing  its 
obligations  through  the  issuance  of  the 
Collateral  Bonds,  Georgia  Power  may: 
(1)  cause  an  irrevocable  letter  of  credit 
("Letter  of  Credit")  to  be  dehvered  to 
the  Trustee;  and/or  (2)  cause  an 
insurance  company  to  issue  a  policy 
("Policy"),  guaranteeing  the  payment  of 
the  Revenue  Bonds.  In  the  event  that  the 
either  the  Letter  of  Qredit  is  delivered  to 
the  Trustee  or  the  PoUcy  is  issued. 
.Georgia  Power  may  also  convey  to  the 
Authority  a  subordinated  security 
interest  in  the  Project  or  otho:  property 
of  Georgia  Power  as  further  security  for 
Georgia  Power's  obligations  under  the 
Agreement. 

Any  Letter  of  Credit  issued  as  security 
for  the  payment  of  the  Revenue  Bonds 
will  be  issued  pursuant  to  a 
reimbursement  agreement 
("Reimbursement  Agreement")  between 
Georgia  Power  and  the  financial 
institution  issuing  such  Letter  of  Credit 
("LC  Issuer  ").  Pursuant  to  such 
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Reimbursement  Agreement,  the  LC 
Issuer  may  advance  Georgia  Power 
amounts  to  rvpay  the  LC  Issuer  for 
amounts  drawn  under  the  Letter  of 
Credit.  Any  such  advance  may  have  a 
maturity  of  up  to  10  years  and  bear  an 
interest  rate  not  to  exceed  (i)  the  LC 
Issuer's  prime  rate,  (ii)  LIBOR  plus  %  of 
1%,  or  (ill)  the  LC  Issuer's  CD  rate  plus 
'/iof  1%. 

In  the  event  that  Georgia  Power  is 
unable  or  determines  not  to  issue  the 
Collateral  Bonds,  delivery  the  letter  of 
Credit  to  the  Trustee  or  cause  the  Policy 
to  be  issued,  it  proposes  to  (1)  convey 
to  the  Authority  a  subordinated  security 
interest  in  the  Project  or  other  property 
of  (k»orRia  Power  as  further  s<'<;urily  for 
Georgia  Power's  obligations  under  the 
Agreement  and/or  (2)  guarantee  the 
payment  of  the  principal  of.  preinuiin, 
if  any.  and  iiite.rest  on  the  Revenue 
Bonds. 


by  the  DiviMriii  nf 
it.  pursuant  to 


For  the  Coi 
InvHstineni  .M 
ilclej^.itird  ai.;huri!v 
Margaret  H.  McFarlitnd, 
Deputy  Secmtary 
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SMALL  BUSINESS  ADMINISTRATION 

Vermont  District  Advisory  Council; 
Public  Meeting 

The  US  .Small  Business 
Administration  Vermont  Dislru.t 
Advisory  Council  will  hold  a  public 
meeting  on  Wednesday.  October  5, 
1994,  Ht  the  Vennont  Chamber  of 
Commerce,  Gr.inj^er  Koad,  Berlin 
Vermont  to  discuss  sue  h  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Mr.  Kenneth  A.  Silvia.  District  Director, 
U.S.  Small  Business  Administraticm, 
Federal  Building,  P  O  Box  605. 
Montpelier,  Vermont  0'>b01-0fi05  |H02) 
828-4422 

D,itf<l   S«-ptfnil>T  Iti.  jq«M 
Dorothy  A.  Overai. 

Acting  Aasmtant  Administrator.  Officn  nf 

Advisory  Councils 

IFR  Do<    94-2  IS.'  J  Filed  «»-i.'2-fl4;  8  4.S  am) 
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(Delegation  of  Authority  No.  23-C,  Revision 
3) 

Inspector  General;  Delegation  of 
Authority  and  Line  of  Succession 

•     L)»fle);atum  of  authority  No.  2:i-t'.  is 
hereby  revised  to  efftnit  a  delegation  of 


authority  and  provide  a  line  of 
succession  from  the  Inspector  C^neral 
as  follows: 

I  Pursuant  to  authority  vested  in  nie  by  the 
Inspector  General  Act  of  1978,  as  amended, 
in  the  event  of  the  death,  disability,  absence, 
resignation,  or  removal  of  the  Inspector 
Cieneral,  Small  Business  Administraiiun.  the 
ofPiculs  designated  below,  in  the  order 
mdicalud,  and  in  the  atwence  of  the  spe<.ific 
designation  of  another  offiLial  in  writing  by 
the  Inspector  General  or  the  A<  ling  Inspntor 
Oncrai.  are  hereby  authorized  to  and  shall 
ser\e  as  .\rting  Inspector  General  and  shall 
perform  the  duties  and  are  delegated  the  full 
authority  and  power  ascribed  to  the  liispec  tor 
(^neral  by  law  and  regulation  as  well  as 
those  authorities  delegated  to  the  Inspe*  tor 
Oneral  by  the  Administrator.  Small  Business 
.\dminislratiun: 

1   Deputy  Inspector  General 
.'  .-\ssistant  Inspector  General  for 
Management  and  Legal  Counsel 

3  Assistant  Inspector  General  for  Auditing 

4  Assistant  Inspector  General  ior 

Investigations 

5  Assistant  Inspector  General  for  Iiisjm-i  tion 

and  Evaluation 

II  Anyone  designated  by  the  liispedur 
General  as  acting  in  one  of  the  positions 
lifted  above  remains  in  the  line  of 
succession,  otherwise,  the  authnritv  moves  to 
the  ne«t  position. 

III  This  delegation  is  not  in  derogation  of 
1    \   iiithority  residing  in  the  above  ofTK  iais 

<  to  the  operations  of  their  respec  live 
pr'  T  does  it  affect  the  validity  of 

an.  '<ns  currently  in  force  and  effei  I 

and  nut  speciPicnlly  cited  as  revoked  ur 
revised  herein.  ,* 

IV  The  authorities  delegated  herein  may 
not  be  redelegated. 

Dated:  April  9.  1994 
lames  F.  Hoobler. 
Insperlur  General. 

IFR  Doc  94-23524  Filed  9-22-'»4   8  4.5  .iml 
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DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended 
September  16, 1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.t;.  412 
and  414  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  49772 

Date  filed:  September  l-S,  1994 
Piirtips:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Telex  024f— Lo«,al 

Currency  Fare  Changes — Swndttn 
Proposed  Effective  Date:  Octob»>r  1 . 
1994 

Docket  Number:  49773 

Dofe /^i/ed:  September  1.5.  1994 
Parties:  Members  of  the  Inlern.itKiii.il 


Air  Transport  Associat..... 
Subject:  TC3  Telex  Mail  Vote  709 
Iapan-TC3  Advance  Ticketing  Rule 
Proposed  Effective  Dote:  October  1 , 

1994 

Docket  Number:  49774 

Date  filed:  September  15.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/P  1598  dated 

September  11,  1994  Canada — 

Europe  Expedited  Reso  01 5v 
Proposed  Effective  Date:  Expedited 

November  1,  1994 

DocJ^pf  Number:  49775 
Date  filed  September  15,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Expedited  Within  Eiirnj)e 

Resolutions 
TC2  Reso/'P  16.35  dated  September  13. 

1994     r-ltor-3 
TC2  Reso/P  1636  dated  September  13, 

1994     r-»tor-9 
TC2  Reso/P  1637  dated  September  13, 

1994     r-lOtor-16 
TC2  Reso/P  1638  dated  September  13, 

1994     r-17tor-19 
TC2  Reso/P  1639  dated  September  13. 

1994     r-20  to  r-25 
TC2  Reso/P  1640  dated  September  13. 

1994     r-26tor-27 
Proposed  Effective  Ehte:  Expedited 
January  1.  1995 
Phyllis  T.  Kay  lor. 

Chief,  Documentary  Services  Division. 
IFR  Dot    94-2,1573  Filed  9-22-94;  8  45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  September  16, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  himI 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (see  14  CFR 
302  1701  et.  seq]  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  w  ithout  further 
proceedings 

Docket  Number:  49768 

Date  filed  September  14,  1994 
Due  Date  for  Answers,  Conformiiif; 

Applications,  or  Motion  to  Modifv 

Scope:  October  12.  1994 


Description:  Application  of  Sky 
Service  F.B.O..  Inc. /Service  Aerien 
F.B.O.  Inc..  pursuant  to  49  U.S.C. 
Section  41301  and  Section  41302 
and  Subpart  Q  of  the  Regulations, 
applies  for  a  Foreign  Air  Carrier 
Permit  authorizing  foreign  charter 
air  transportation  of  persons, 
property,  and  mail  between  points 
in  the  United  States  and  points  in 
Canada. 

Phyllis  T.  Kaylor, 

Chief,  Documentary  Services  Division. 

IFR  Doc.  94-23574  Filed  9-22-94;  8:45  am] 
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Notice  of  Public  Meeting 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  public  meeting. 

summary:  The  Department  (DOT)  will 
hold  a  Rail  Safety  Summit  on  September 
30,  1994.  The  summit  will  begin  at  9 
a.m.  and  end  at  11:45  a.m.  Registration 
will  begin  at  8  a.m.  The  public  is  invited 
to  attend  and/or  submit  written 
statements. 

DATES:  The  summit  will  occur  on 
September  30.  Written  statements 
should  be  submitted  before  that  date. 
ADDRESSES:  All  written  statements 
should  be  submitted  to:  Honorable 
Jolene  M.  Molitoris,  Administrator. 
Federal  Railroad  Administration,  400 
Seventh  Street.  SW..  Room  8206. 
Washington.  DC  20590.  The  summit 
will  be  held  at  the  Mayflower  Hotel. 
1127  Connecticut  Avenue.  Washington, 
DC 

Background 

On  August  4,  1994,  the  Secretary  of 
Transportation  announced  that  he 
would  hold  a  Rail  Safety  Summit  to 
focus  on  safety  and  the  prevention  of 
railroad  accidents.  In  a  news  release  on 
that  date,  the  Secretary  said,  "We  want 
to  raise  safety  vigilance  in  all  aspects  of 
the  railroad  system,  from  the  freight 
railroads  that  provide  track  for  Amtrak. 
to  the  state  and  local  officials 
responsible  for  highway-rail  grade 
crossings.  We  will  bring  together  the 
best  minds  in  the  industry  to  heighten 
safety  awareness  throughout  the  railroad 
system  *   *   *." 

DOT  originally  intended  to  invite 
only  specific  organizations  and  industry 
leaders  to  the  summit.  However,  as 
planning  progressed,  DOT  decided  that 
members  of  the  general  public  might 
also  be  interested  in  attending  and/or 
submitting  written  statements. 
Accordingly,  the  DOT  obtained  a  site  for 
the  summit  that  will  accommodate  more 
than  those  who  have  been  invited 
directly.  Seating  will  be  reserved,  of 


course,  for  those  who  have  been  invited. 
Remaining  seats  will  be  available  to  the 
public  on  a  first  come,  first  served  basis. 
Those  considering  attending  should 
consider  that  the  additional  seating  will 
be  limited  and  that  C-Span  will  televise 
the  summit. 

The  summit  is  not  a  hearing  designed 
to  obtain  advice  or  recommendations  on 
what  the  EX3T.  the  Federal  Railroad 
Administration,  or  any  other  agency 
should  do  to  improve  railroad  safety. 
Nor  is  it  a  regulatory  hearing  to  discuss 
pending  rail  safety  regulatory  proposals. 
The  summit  is  intended  to  be  a  dialogue 
between  several  of  the  Department's 
senior  officials  and  a  diverse  group  of 
industry  leaders  on  selected  issues  that 
appear  key  to  improving  safety.  The 
Secretary  is  interested  in  learning  what 
the  industry  is  doing  and  plans  to  do  in 
the  subject  areas  chosen  for  discussion. 
Those  subj'^cts  are: 

•  Highway-rail  grade  crossing  and 
trespasser  safety 

•  Passenger  equipment  and 
emergency  response  training  and 
planning 

•  Ways  for  passenger  and  freight 
railroads  to  achieve  success 

•  The  role  of  system  safety  planning, 
and 

•  The  future  of  railroad  safety 
Of  course,  there  are  many  other 

important  subjects  in  the  area  of  railroad 
safety  (e.g.,  hazardous  materials 
transportation,  track  safety,  and 
employee  qualifications).  Unfortunately, 
the  time  available  for  the  summit  is 
quite  limited.  Therefore,  DOT  had  to  be 
very  selective  in  choosing  topics  and 
decided  on  these  because  they  seem  to 
include  some-of  the  most  important  and 
current  issues  in  the  vast  field  of 
railroad  safety.  For  those  who  wish  to 
submit  written  statements,  we  would 
appreciate  your  focusing  on  the  specific 
topics  set  forth  above. 

The  summit  will  consist  primarily  of 
panel  discussions  of  the  selected  topics. 
IX)T  chose  panel  members  that  would 
represent  a  wide  range  of  views.  The 
Secretary  and  senior  DOT  officials  will 
participate  directly  in  those  discussions. 
At  the  conclusion  of  the  five  panel 
discussions,  any  remaining  time  will  be 
available  for  general  questions  directed 
to  panel  members  or  the  DOT  officials 
by  members  of  the  audience.  These 
questions  must  be  submitted  on  forms 
that  will  be  available  at  the  summit 
during  registration. 

Issued  this  18th  day  of  September.  1994. 
Federico  Pefia. 
Secretary. 
IFR  Doc.  94-23572  Filed  9-22-94:  8:45  am) 
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Coast  Guard 

[CGD  94-076] 

Chemical  Transportation  Advisory 
Committee  (CTAC)  Subcommittee  on 
Marine  Occupational  Safety  and  Healtti 
Meeting 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Subcommittee  on  Marine 
Occupational  Safety  and  Health  of  the      i 
Chemical  Transportation  Advisory  | 

Committee  will  meet  to  determine  how    j 
to  protect  the  marine  worker  from  j 

exposure  to  hazardous  cargo  vapors. 
This  may  include  the  development  of 
additional  comprehensive  exposure 
standards  for  marine  workers.  The 
meeting  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held 
October  5-6. 1994,  from  9  a.m.  to  5  p.m. 
daily.  Written  material  should  he 
submitted  no  later  than  September  30. 
1994. 

ADDRESSES:  The  meeting  will  be  held  in 
room  4432A.  U.S.  Department  of 
Transportation.  Nassif  Building.  400  7th 
Street,  SW..  Washington.  DC  20590- 
0001.  Written  material  should  be 
submitted  to  Mr.  Guy  R.  Colonna. 
National  Fire  Protection  Association.  1 
Batterymarch  Park.  Quincy.  MA  02269. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Guy  R.  Colonna.  National  Fire 
Protection  Association.  1  Batterymarch 
Park,  Quincy.  MA  02269.  telephone 
(617)  984-7435.  or  Dr.  Alan  L. 
Schneider,  U.S.  Coast  Guard 
Headquarters  (G-MTH-1).  2100  2nd 
Street,  S.W..  Washington.  DC  20593- 
0001.  telephone  (202)  267-1217. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  section  1  et  seq.  The 
agenda  will  include  the  discussion  of 
the  following  topics: 

1.  Methods  that  would  protect  the  marine 
worker  from  exposure  to  hazardous  cargo 
vapors:  and 

2.  The  need  for  additional  comprehensive 
exposure  standards  for  marine  workers. 

This  meeting  will  continue  the 
Subcommittee's  work  in  this  area. 
Attendance  is  open  to  the  publie.  With 
advance  notice,  and  at  the  Chairman's 
discretion,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  Mr. 
Colonna.  listed  above  under  ADDRESSES, 
no  later  than  the  day  before  the  meeting. 
Written  material  may  be  submitted  at 
any  time  for  presentation  to  the 
Subcommittee.  However,  to  ensure 
advance  distribution  to  each 
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submitting  written  mat. u:'  a.sk.ed  tu 

provide  30  copies  to  Mr.  Colonna  no 
lator  than  S«ploiuber  30,  1994. 

[im*vd.  Se(M«mfaer  14.  1<M4 
|.F.  McCowaa, 

Captain.  L'  S  Coast  Cunrd.  Ailinn  I'.htef 
Office  of  Marine  Safety.  Sr^urily  and 
Environmental  Prvtertion. 
|FR  n<M    04-2,1.'511  Filed  «»-22-<M,  B  4fi  ami 
M.UNO  COM  «««-«4-M 


tCGD  9*-0e5] 

Centr.i  '/  (»    rs  of  Vessel 

Docun^*"''  Ton  Acttvit*«s; 

Impterr  *• '.ifon  Pton;  PuWtc  M.-^'  -  ;•. 

AGENCY;  Co*st  Guard.  DOT 
ACnOM:  Notice  of  mwrtings. 

SUMMARY:  On  August  30.  1994.  the  Coast 
Guard  published  a  notice  in  the  Federal 
Register  (59  FR  44788),  in  which  it 
announced  a  series  of  pubHc  me«>tings 
to  discuss  plans  to  close  vessel 
documentation  ofTices  in  14  cities,  and 
to  centralize  all  vessel  documentation 
activities  at  a  single  location.  That 
notice  identified  the  dates  and  lo<^tions 
of  the  first  two  meetings  and  stated  that 
a  wparate  notice  would  identify  the 
dates  and  locations  of  the  remaining 
meetings.  This  notice  announces  the 
dates,  times,  and  addresses  of  Xht'. 
remaining  public  meetings  to  be  held  by 
the  Coast  Guard  to  discuss  the 
centralization  plans. 

DATES:  The  meetings  will  be  held  on: 
October  4.  1994  in  Long  Beech.  CA; 
October  6.  1994  in  Seattle.  WA;  October 
21.  1994  in  New  York,  NY.  October  31. 
1994  in  St.  la)uis.  MO;  and  November  4. 
1994  in  Miami.  FL. 

ADDRESSES:  Copies  of  the 
mipituiientalion  plan  are  available  from 
Conmiandant  ((i-MVi-S).  US  Coast 
Guard  Headquarters,  room  1312,  2100 
Second  Street,  SW..  Washington.  DC 
20593-0001.  The  addresses  and 
convening  times  for  each  meeting  are 
listed  separately  in  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Biuley.  Vesiol  Docuinentati<in 
and  Tonnage  Survey  Branch.  Merchant 
Vessel  Inspection  and  Documentation 
Division.  Office  of  Marine  Safety. 
Security  and  Environmental  Frot(K.tjon. 
Telephone  (202)  267-1492.  telefax. 
(202)  267-1177. 

Normal  office  hours  are  between  7.30 
a.m.  and  4  p.m..  Monday  through 
Friday.,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATKM:  The 
purpose  of  the  oweliags  is  to  discuss  the 
Coast  Guard  ■  implementation  plan,  and 
to  obtain  input  from  and  educate  the 


affected  coiuniuajtv  and  general  pubbc 
with  regard  to  revised  procedures  and 
plannftd  innovations.  The  planned 
centralization  is  part  of  the  C-oast 
Guard's  ongoing  efforts  to  provide  the 
maximum  service  to  the  maritim« 
community,  while  seeking  to  reduc»» 

CtKtS. 

The  implementation  plan  describes  in 
general  terms  the  steps  and  procedures 
which  the  Coast  Guard  will  follow  in 
achieving  centralization  while 
maintaining  full  customer  scrvica 

Meeting  Participation 

It  IS  unnecessary  to  file  a  written 
rttquest  to  participate  in  the  meeting 
The  Coast  Guard  will  discuss  its 
implementation  plan  and  solicit  input 
from  the  public  for  the  purpose  of 
ensuring  an  orderly  transition  to  the 
central  site  Individuals  will  also  be 
afforded  an  opportunity  to  leave 
informal  written  comments  nn  specific 
areas  of  coiM»m.  Following  the  public 
meetings,  the  Coast  Guard  will  consider 
the  input  from  the  public  and  may 
revise  its  implementation  plan 
accordingly. 

Meetings 

The  meetings  will  he  held  in  Long 
Beach.  CA;  Seattle.  WA;  New  York.  NY; 
St  Louis.  MO;  and  Miami.  FT^. 

The  meetings  are  open  to  the  public 
and  will  convene  as  follows: 

On  Oc-tober  4.  1994.  from  9  am.  to 
noon  in  room  7200.  501  West  Ocean 
Boulevard.  Long  Beach.  CA  90822- 
5399. 

On  October  6.  1994,  horn  9  a.m.  to 
noon  in  the  Bear  Room,  Pier  36.  1519 
Alaskan  Way  S  .  Seattle,  WA  98134- 
1192. 

On  October  21,  1994.  from  10  am.  to 
1  p.m.  in  the  Ward  Room,  room  214, 
Marine  Inspection  Office,  Battery  Park 
Building.  New  York.  NY  10004-1466. 

On  October  31.  1994.  from  9  a.m.  to 
noon  in  room  2.206.  Robert  A.  Young 
Building.  1222  Spruce  Street,  St.  Louis, 
MO  63103-2835. 

On  November  4,  1994.  from  9  a.m.  to 
noon  in  room  220.  Federal  Building.  155 
S.  Miami  Ave.,  Miami,  FL  33130-1609. 

Dated  September  16.  1994. 
|.F.  McCiowaji, 

Captain.  U.S.  Coast  Guard,  Acting  Chit^f. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
IFR  n<x    94-2.3510  Filed  9-22-94;  8:45  ami 
SH.UNO  COM  4»t»-14-M 


Federal  Aviation  Admmistratton 
[Summary  NoUce  No.  PE-94-34] 

Petitions  tor  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  F.\A's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (HCFRPart  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  filial  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  October  13.  1994. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. , 

800  Independence  Avenue,  SW., 
Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200J,  Room  91 5G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  D.  Michael  Smith,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  DC,  on  September 
20.  1994, 

Donald  P.  Byrne, 

Assis-tant  Chief  Counsel  for  Regulations 

Petitions  for  Exemption 
Docket  No.:  25052 


Petitioner:  TEMSCO  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.203(a)(1) 

Description  of  Relief  Sought;  To  extend 
and  amend  Exemption  No.  4760,  as 
amended,  which  allows  TEMSCO 
Helicopters.  Inc.,  and  other  air  taxi/ 
commercial  operators  to  continue  to 
conduct  seaplane  operations  in  the 
controlled  airspace  for  Ketchikan. 
Alaska,  under  special  visual  flight 
rules  below  500  feet  above  the 
surface.  The  amendment,  if  granted, 
would  replace  "seaplane"  operations 
with  "flight"  operations,  which 
would  permit  aircraft  other  than 
seaplanes  to  operate  under  the 
exemption,  and  would  replace 
"control  zone"  with  the  current 
airspace  classification. 

Docket  No.:  27770 

Petitioner:  Suncoast  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought:  To  permit 
flight  crew  members  employed  by 
Suncoast  Helicopters,  Inc.,  to  remove 
and  replace  aircraft  cabin  seats  when 
maintenance  personnel  are  not 
available. 

Docket  No.:  27837 

Petitioner:  Los  Angeles  Police 
Department 

Sections  of  the  FAR  Affected:  14  CFR 
145.53 

Description  of  Relief  Sought:  To  permit 
the  City  of  Los  Angeles  Department  of 
General  Services  Helicopter 
Maintenance  Unit,  a  FAA-certificated 
repair  station,  to  perform  maintenance 
on  the  Department's  military  surplus 
Bell  Helicopter  204B,  an  aircraft  for 
which  the  repair  station  is  not  rated. 

Docket  No.:  27867 

Petitioner:  Department  of  the  Navy 

Sections  of  the  FAR  Affected:  14  CFR 
91.209  (a)  and  (b) 

Description  of  Relief  Sought:  To  permit 
the  Marine  Corps  to  conduct  night 
flight  military  training  operations 
without  lighted  aircraft  position 
lights. 

Dispositions  of  Petitions 

Docket  No.:  27646 

Petitioner:  Mr.  Steve  Baumberger 

Sections  of  the  FAR  Affected:  14  CFR 
65.91(c)(2) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Baumberger 
to  apply  for  an  inspection 
authorization  without  having  been 
actively  engaged  in  maintaining 
aircraft  for  at  least  the  2-year  period 
before  the  date  of  your  application 

Denial.  August  29.  1994,  Exemption  No. 
5961 


Correction 

I  Note:  This  summan,-  replaces  the  summary 
published  in  the  September  3. 1994.  Federal 
Register.  The  purpose  of  this  replacement  is 
to  further  clarifv'  and  correct  the  currently 
published  one.  The  comment  period  will 
begin  with  this  publication! 

Docket  No.  27849 

Petitioner  llvushin  Aviation  Complex 

Sections  of  the  FAR  Affected:  14  CFR 
25.571(e)(1),  Amendment  25-72 

Description  of  Relief  Sought:  To  allow 
llyushin  relief  from  the  bird  impact 
requirement  of  §25. 571(e)(1),  as 
amended  by  Amendment  25-72. 
which  requires  the  airplane  to  be 
capable  of  continued  flight  and 
landing  after  impact  with  a  4-pound 
bird  at  Vc  at  sea  level  to  8,000  feet, 
llyushin  seeks  to  demonstrate  that  the 
IL-96T  airplane  is  capable  of 
successfully  completing  a  flight 
during  which  likely  structural  damage 
occurs  as  a  result  of  impact  with  a  4- 
pound  bird  at  whichever  true  airspeed 
is  greater:  Vc  at  sea  level,  or  .85  Vc  at 
8.000  feet.  The  petitioner  also  seeks  to 
demonstrate  compliance  with  the 
empennage  strength  requirements  of 
§  25.631  considering  a  4-pound  bird 
in  lieu  of  an  8-pound  bird. 

[PR  Doc  94-23570  Filed  9-22-94:  8:45  ami 
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Intent  to  Rule  on  Application  to  Impose 
and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (RFC)  at 
Friedman  Memorial  Airport,  Hailey,  ID 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  FPC  at  Friedman 
Memorial  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pubhc  Law  101-508)  and  14  CFR 
Part  158. 

DATES:  Comments  must  be  received  on 
or  before  October  24.  1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  1601  Lind 
Avenue  SW.,  Suite  540;  Renton,  WA 
98055-4056  and  J.  Wade  Bryant, 
Manager;  Seattle  Airports  District 
Office,  SEA-ADO;  Federal  A\iation 
Administration,  1601  Lind  Avenue  SW, 
Suite  250,  Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Richard  R. 
Baird.  Airport  Manager  at  the  following 
address:  P.O.  Box  929,  Hailey,  ID  83333. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Friedman 
Memorial  Airport  under  Section  158.23 
of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Sandra  M.  Simmons.  Fede.'-al 
Aviation  Administration,  Seattle 
Airports  District  Office.  1601  Lind 
Avenue  SW.  Suite  250,  Renton,  \\'.\ 
98055-4056.  (206)  227-2656.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  Tho  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Friedman  Memorial  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  September  14,  1994.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Friedman  Memorial 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  15,  1994. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  S3. 00 
Proposed  charge  effective  date:  March  1 . 

1995 
Proposed  charged  expiration  date: 

December  31,  1995 
Total  estimated  PFC  revenue: 

S144.637.00 

Brief  description  of  proposed 
proiect(s):  Rehabilitation  of  air  carriers/ 
general  aviation  ramp;  ADA  ramp  for 
departure  area  of  terminal; 
Rehabilitation  Runway  13/31  resurface 
with  a  porous  friction  course: 
Environmental  Assessment  for 
Friedman  Memoriaf  Airport  master  plan 
update  and  first  phase  development; 
Purchase  of  snow  removal  equipment: 
Aircraft  rescue  fire  fighting  (ARTF) 
equipment  upgrade/purchase:  Extend 
sewer  line,  repair  access  road  and 
construct  terminal  loop  road. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  air 
taxi/commercial  operators  who  conduct 
operations  in  air  commerce  carrying 
persons  for  compensation  or  hire, 
except  air  taxi/commercial  operators 
public  or  private  charter  in  aircraft  with 
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a  seating  capAcity  of  lU  or  mora.  1  b« 
application  wax  prepared  identifying 
the  second  (uirt  of  the  exemption  in 
regards  to  "a  ssating  capacity  of  10  or 
less";  however,  this  was  a  typographical 
error,  "a  seating  capacity  of  10  or  more" 
was  discussed  at  the  consultation 
meeting  A  letter  notifying  the  carriers 
of  the  error  has  been  distributetl 
indicating  that  the  actual  exemption 
will  read  "a  seating  capacity  of  10  or 
more"  and  they  may  respond  during  the 
Federal  Register  comment  pohod 
certifying  their  agreement  or 
disagreement. 

Any  person  may  inspect  the 
appliciilinn  in  person  at  the  F,\A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  airports  ofTice  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600.  1601  Lind  Avenue, 
SW.,  Suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  d(x:uments  germeme  to  the 
application  in  person  at  the  Friedman 
Memorial  Airport. 

Issued  in  Renton,  VV^hmgton  on 
Strptt-mber  14.  I'J'M 
Matthew  J.  Cavanangh. 
Acting  Stanager.  Plantung.  Programming  and 
Capacity  Branch,  Airports  Divistnn. 
Sorlhurst  Mountain  Hegion. 

|KR  I>M    <»4-JlS69  Fil»»d  9-22-04.  8.45 ami 
BtLUNQ  OOOE  MM-tS-M 


Federal  Railroad  Administration 

Innovative  Financing  Request  for 
AssistarKe 

AGENCY:  F»>(it;ral  Raiiri>ad 
Adininistraliun.  Di-parlniiMit  of 
Transportation. 
ACTION:  Notice. 

SUMMARY:  Th»;  Federal  Railro.id 
Administration  is  requesting  assistance 
in  identifying:  (1)  Projects  for  inclusion 
in  the  Department  of  Transportation's 
innovative  infrastructure  financing 
initiative  and  (2)  modifications  to 
I.STEA. 

ADDRESSES:  Responses  should  l)e  stMit  to 
Sally  Mill  Cooper,  Associate 
Administrator  for  Policy  and  Program 
Development,  Federal  Railroad 
Administration,  400  Seventh  Street, 
SW.,  Room  8300,  Washington,  D.C. 
20.5<)0. 

FOR  FURTHER  INFORMATION  X^ONTACT:  Tom 
Hartman  (202)  366-0177  or  Sally  Hill 
Cooper (202) 366-0173. 
SUPPt^MENTARY  INFORMATION:  Executive 
(3rdtir  12893  "Principles  f<)r  Fetieml 


Infrastructure  lnv»*slments,"  signed  by 
the  President  on  January  26,  1994. 
signals  the  importance  the 
Administration  places  on  investment  in 
transportation.  I'he  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  offers  increased  flexibility 
through  new  planning  requirements  and 
funding  opportunities  so  that  states  and 
metropolitan  plaiuimg  organizations 
(MPO)  can  create  a  more  integrated, 
environmentally  sensitive,  intermodal 
transportation  network.  In  response  to 
this  new  flexibility,  but  cognizant  of 
continuing  federal  budget  constraints, 
the  Secretary  estabUshed  an 
infrastructure  financing  task  force.  This 
group  is  exploring  innovative  Financing 
te<:hniques  that  promote  private- public 

Fiartnerships.  eftectively  leverage 
imited  public  dollars,  apply  creative 
solutions  to  infrastructure  needs,  and 
increase  state  and  local  use  of  the 
Hoxibility  given  to  them  under  I.STEA. 

As  part  of  this  effort,  the  Federal 
Railroad  Administration  (FRA) 
conducted  a  roundtable  with  industry 
representatives  and  discussed 
infrastructure  financiiig.  We  are  now 
working  to  identify  selected  state  and 
locally  supported  rail  and  rail-related 
projects  that  have  potential  for  funding 
under  ISTEA,  but  are  currently  stalled. 
As  we  move  toward  reauthorization  of 
ISTEA,  we  are  also  soliciting  ideas  on 
potential  changes  to  ISTEA  that  would 
facilitate  rail-related  projects  having 
significant  public  benefits. 

There  are  additional  components  to 
the  Departments  infrastructure 
financing  effort  of  which  FRA  is  a  part. 
As  published  in  the  Federal  Register  on 
April  8,  1994  (59  FR  16889),  the  Federal 
Highway  Administration  (FHWA) 
established  an  Innovative  Financing — 
Test  and  Evaluation  Project  (TE-045)  to 
incn'ase  the  flexibility  of  ISTEA  by 
identifying  projects  that  "develop 
innovative  financing  ( oncepts  which 
hold  the  most  potential  to  increase 
investment  or  reduce  public  agency 
costs."  Projects  are  being  identified  th;it 
exhibit  some  type  of  private-public 
partn€;rship,  provide  creative 
applications  of  ISTEA  to  address 
congestion,  intermodal.  or 
environmental  issues,  have  positive 
economic  benefits,  and  strong  local  and 
state  support.  The  Fetleral  Transit 
Administration  (FTA)  has  established  a 
similar  program  and,  as  published  in  the 
Federal  Register  on  September  12,  1994 
(59  FR  4687H).  is  seeking  input  on 
methods  to  facilitate  public  and  private 
transit  investment  and  assistance 
toward  identifying  specific  local  transit 
projects  that  apply  innovative  financing 
techniques.  FRA  is  working  with  both 
FHWA  and  FTA.  to  coordinate  efforts 


and  identify  projects  with  rail 
components. 

Specifically,  the  FRA  is  requesting 
assistan(::e  and  comments  in  the 
following  areas: 

1.  Identifying  selected  rail  related 
projects  that  demonstrate  some  form  of 
innovative  financing  and  are  ISTEA 
qualified  but  are  stalled  due  to 
regulatory  or  administrative  obstacles  or 
lack  of  appropriate  financing: 

2.  Identifying  current  obstacles  or 
impediments  to  the  current  use  of 
ISTEA  funds  for  rail  related  projects; 

3.  Identifying  appropriate 
applications  for  public  funding  and 
partnerships  with  the  private  sector, 

4.  Identifying  the  applicability 
(effectiveness)  of  the  current 
transportation  planning  requirements  to 
multi-state  rail  projects:  and 

5.  Suggesting  modifications  to  ISTEA 
to  enhance  rail's  contribution  and 
relevancy  to  a  more  integrated, 
environmentally  sensitive,  intennodal 
transportation  system. 

Projects  submitted  should  at  a 
minimum  provide  a  brief  description  of 
the  project,  ajst  and  funding  committed, 
projfH:t  status,  environmental 
implications,  local/state  support  and  thf 
possible  innovative  financing  aspect  of 
the  proposal.  Project  submissions 
should  be  submitted  to  FRA.  if  possible, 
by  October  31.  1994. 

Comments  regarding  modification  and 
applicability  of  ISTEA  to  the  rail 
industry  are  requested,  if  possible,  by 
November  15.  1994. 

l!wue<l  in  Washington,  D.C.  on  5<(>pt«*mU>r 
19.  1994. 

lolene  M.  Molitoris, 

Fi'dfml  Railroad  Adminislmtor. 

IFR  Dor.  94-23567  Filed  9-22-94;  8:45  ami 

8ILUI4G  COOC  491(M)e-P 


National  Highway  Traffic  Safety 
Administration 

Announcement  of  the  Ninth  Meeting  ot 
the  Heavy  Truck  Subcommittee  of  the 
Motor  Vehicle  Safety  Research 
Advisory  Committee 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  rXYT 
ACTION:  Meeting  announcement. 

SUMMARY:  This  notice  armounces  the 
ninth  meeting  of  the  Heavy  Truck 
Subcommittee  of  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  established 
this  Subcommittee  at  the  February  1988 
meeting  to  examine  research  questions 
regarding  crashworthiness  and  crash 
avoidance  for  vehicles  over  lU.OOU 
pounds. 


DATES  AND  TIMES:  The  meeting  is 
scheduled  for  Tuesday,  October  25, 
1994.  from  10  a.m.  until  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
room  6332  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street,  SW., 
Washington,  D.C. 

SUPPLEMENTARY  INF0RMATK3N:  The  Motor 
Vehicle  Safety  Research  Advisory 
Committee  was  established  in  May 
1987.  The  purpose  of  the  Committee  is 
to  provide  an  independent  source  of 
ideas  for  safety  research.  The  MVSRAC 
provides  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safety  research 
and  provides  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

At  the  White  House  Conference  on 
Global  Climate  Change  in  June  of  1993, 
a  nvimber  of  measures  to  reduce 
greenhouse  gasses  were  discussed.  One 
of  the  many  measures  related  to  vehicle 
fuel  economy  that  was  discussed  was  a 
suggestion  to  foster  the  increased  use  of 
low  rolling  resistance  tires  in  the 
aflermarket.  A  Heavy  Vehicle  Tire 
Rolling  Resistance  Task  Force  ha^  been 
established,  under  the  Subcommittee,  to 
explore  ways  of  achieving  that  objective. 
The  Task  Force  Chairpjerson  will 
provide  a  status  report  on  current 
activities  with  truck  tire  manufacturers, 
truck  fleets,  and  owner  organizations  to 
promote  a  voluntary  truck  tire  rolling 
resistance  program.  This  status  report 
will  be  followed  by  a  discussion  with 
the  Subcommittee  members  relative  to 
how  best  to  proceed  further  on  this 
subject. 

At  the  third  meeting  of  the 
Subcommittee,  a  Truck  Tire  Traction 
Task  Force  was  established  to  develop 
a  proposal  for  a  cooperative 
government-industry  research  program 
to  produce  a  method  of  uniformly 
measuring  truck  tire  combined  lateral 
and  longitudinal  traction  characteristics. 
Under  the  auspices  of  the  Society  of 
Automotive  Engineers  (SAE),  Phase  I  of 
this  program  was  initiated  to  develop  a 
standardized  test  procedure  for 
characterizing  pertinent  tire  properties. 
Phase  II  will  utilize  the  developed  test 
procedure  in  a  full-scale  test  program  to 
establish  a  data  base  of  pertinent  tire 
characteristics  that  will  serve  as  input  to 
vehicle  dynamics  models  and  as 
benchmarks  for  vehicle  component 
design.  NHTSA's  Office  of  Research  and 
Development  will  provide  a  status 
report  on  this  cooperative  government- 
industry  research  activity  which  will  be 
followed  by  a  discussion  with  the 


Subcommittee  members  to  further 
clarify  the  objectives  of  this  program. 

The  SAE  Truck  Crashwortniness 
Subcommittee  determined  that 
fundamental  research  was  needed  to 
define  a  "typical  and  representative" 
crash  environment  that  can  be  used  as 
a  benchmark  against  which  design 
improvements  for  heavy  truck  occupant 
crash  protection  could  be  judged.  The 
Heavy  Truck  Occupant  Crash  Protection 
cooperative  research  program  was 
subsequently  initiated  under  the 
auspices  of  the  SAE  and  is  underway. 
Support  funding  has  been  obtained  from 
a  wide  range  of  industry  and 
government  sources.  A  status  report  on 
this  research  program  will  be  provided 
by  NHTSA's  Office  of  Research  and 
Elevelopment  to  be  followed  by  a 
discussion  with  the  Subcommittee 
members  relative  to  the  goals  and 
schedule  of  this  program. 

As  directed  by  Report  103-310  of  the 
Senate's  Committee  on  Appropriations 
accompanying  H.R.  4556,  Department  of 
Transportation  And  Related  Agencies 
Appropriations  Bill  1995.  NHTSA  will 
develop  a  5-year  strategic  plan  outlining 
the  future  of  its  Heavy  Truck  Safety 
Program.  This  report  is  to  be  delivered 
to  the  House  and  Senate  Appropriations 
Committees  before  the  agency's  hearing 
next  year.  The  report  should  outline  the 
scope,  nature,  and  direction  of  a 
revitalized  Heavy  Truck  Safety  Program, 
and  be  developed  in  consultation  with 
the  American  Trucking  Association 
Foundation,  the  Office  of  Motor 
Carriers,  and  the  Motor  Vehicle  Safety 
Research  Advisory  Committee.  At  a 
minimum,  the  plan  should  address  the 
objectives  of  NHTSA's  future  research 
in  cab  ergonomics,  crashworthiness, 
human  factors,  and  future  population 
demographics  and  their  relationship  to 
driver  safety.  Since  heavy  truck  safety  is 
a  very  broad  subject  area,  NHTSA's 
Office  of  Research  and  Development  is 
proposing  that  during  this  announced 
meeting  with  the  Heavy  Truck 
Subcommittee,  topics  suitable  for 
incorporation  in  a  5-year  strategic  plan 
be  identified.  In  this  meeting,  efforts 
should  be  directed  at  developing  a 
process  for  systematically  evaluating 
and  prioritizing  the  possible  heavy  truck 
research  topics  for  the  5-year  plan  based 
on  inputs  from  members  of  the 
Subcommittee. 

At  this  Subcommittee  meeting,  an 
initial  assessment  of  potential  research 
focus  areas  will  be  made.  The  objective 
of  the  discussions  will  be  to  identify  the 
current  state  of  knowledge  in  each 
particular  area,  ongoing  activities 
relevant  to  the  topic,  identification  of 
information  that  is  needed  to  make 
progress  in  area,  and  discussion  of 


whether  the  subject  area  is  worth 
pursuing  and,  if  so,  whether  it  should  be 
a  short,  mediimi,  or  long  range  priority. 

The  meeting  is  open  to  the  public, 
and  participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairperson. 

A  public  reference  file  (Number  88- 
01)  has  been  established  to  contain  the 
products  of  the  subcommittee  and  v«ll 
be  open  to  the  public  during  the  hours 
of  8:00  a.m.  to  4:00  pjn.  at  Uie  National 
Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  Room 
5108  at  400  Seventh  Street,  SW., 
Washington,  DC  20590,  telephone  (202) 
366-2768. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Leasure,  jr..  Chairperson, 
Heavy  Truck  Subcommittee,  Office  of 
Research  and  Development,  400 
Seventh  Street,  SW..  Room  6220. 
Washington,  DC.,  20590,  telephone 
(202) 366-5662. 

Issued  on:  September  16,  1994. 
George  L.  Parker, 

Chairman,  Motor  Vehicle  Safety  Research 
Ad\isory  Committee. 

IFR  Doc.  94-23527  Filed  9-22-94:  8:45  am) 
BILUNG  CODE  4910-«»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  CMS  for 
Review. 

September  15.  1994, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0212 

Form  Number:  IRS  Form  5558 

T\j>e  of  Re\iew:  Extension 

Title:  Application  for  Extension  of  Time 
To  File  Certain  Employee  Plan 
Returns 

Description:  This  form  is  used  by 
employers  to  request  an  extension  of 
time  to  file  employee  plan  annual 
information  returns  and  the  employee 
plan  excise  tax  return  (Form  5330). 
The  data  supplied  on  this  form  is 
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used  to  determine  if  such  extension  of 

time  is  warranted. 
Respondents.  Farms,  BuMnesses  or 

other  for-profit.  Small  businesses  or 

organizations 
Estimated  Number  of  Respondents. 

75.000 
Estimated  Burden  Hours  Per 

Respondent:  36  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden: 

44,525  hours 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 

Room  5571,  1111  Constitution 

Avenue,  N.W.,  Washington.  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-7340,  Office  of  Management  and 

Budget,  Room  10226,  New  Executive 

Office  Building  Washington.  CXi; 

20503 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
(FR  Doc  94-23564  Filed  9-22-94,  845  ami 
■ILLIMQ  COOC  4*30-01-^ 


Public  Information  Collecllon 
Requirements  Submitted  to  OMB  for 
Review 

September  19.  1994 

The  Department  of  Treasur>'  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 


Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury'  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Special  Request 

Authorization  of  the  form  described 
below  is  required  within  7  days  as  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  (The  Crime  Bill) 
requires  Federal  firearms  licensees  to 
report  to  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  and  to  the 
appropriate  local  authorities  any  theft  or 
loss  of  a  firearms  from  the  licensees.  In 
order  to  meet  this  requirement  as  soon 
as  possible,  the  Department  of  the 
Treasury  is  requesting  review  and 
approval  by  the  Office  of  Management 
(OMB)  by  September  26.  1994.  In 
accordance  with  5  CFR  1320.18,  ATF 
Form  3310.11,  and  its  instructions,  are 
included  with  this  for  review.  All  public 
comments  must  be  received  by  close  of 
business  September  22,  1994 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  New 

Form  Number:  ATF  Form  3310.11 

Tyjye  of  Re\iew:  New  collection 


Title  Federal  Firearms  Licensee  Theft/ 
Loss  Report 

Description  Thefts  or  losses  of  firearms 
from  the  inventory  or  collection  of  a 
Federal  firearms  licensee  must  be 
reported  to  the  Secretary  of  the 
Treasury  and  the  appropriate  local 
authorities  within  48  hours  of 
discovery.  This  form  contains  the 
minimum  information  necessary  for 
ATF  to  initiate  criminal 
investigations. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees 

Estimated  Number  of  Respondents: 
4,000 

Estimated  Burden  Hours  Per 
Respondent:  24  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
1.600  hours 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-6930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200. 
650  Massachusetts  Avenue  NW., 
Washington.  DC  20226 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-7340.  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Offic*Building.  Washington,  DC 
20503. 

LoU  K.  Holland. 

Departmental  Reports  Management  Officer 

BILIINO  CO0€  4810-31-P 


DEPARTMENT  OF  THE  TREASLKY 
BUREAU  OF  ALCOHOL,  TOBACCO  AND  HREARMS 

H.DKRAL  URI- :AR.VLS  LICENSEE  TIIF.hT/lXXSS  RKPOKT 


Prepare  in  duplicate.   AU  entries  must  be  in  ink.   Before  completing,  please  sec  notices  and  instructions  on  the  reverse  of  this 
rorm. 

SECTION  A  •  FEDERAL  PIKEARMS  UCENaE  INFORMATION 


FEDERAL  HREARMS  UCENSE  NL>fBER 


TELEPHWfE  NLIVIBER  OF  FEDERAL  HREARMS  LICENSEE 

(lociude  area  code.) 


TRADE/CORPORATE  NAME  AND  aDDRRSS  OF  Federal  Firearms  Licensee 
(Address  should  reflect  the   Street  Addres.s  and  Number.  Cil},  Stale,  Zip  Cade) 


NAME,  ADDRESS  ANT)  TELEPHONE  NT  MBK  R  OF  PER.SON  MAKING  REPORT 

(Address  should  renect  the  Street  Address  and  Number,  City  ,  State,  Zip  Code,   inchide  area  code  in  the  telephone  mmber.) 

SECTION  B  -  THEFT/LOSS  INFORMATION 


DISCOVERED 

DATE 

TIME 

DESCRII 
ROBBEi 

CASLA 

TION  OF  INCIDENT 

*^                           THEFT              1 

REPORTED  TO  LOCAL 

LTY                      LARCEN-Y 

ALTHORITTES 

REPORTED  TO  ATF 
HOTLINE  NXTVfBER 

ATF  HOTLINE  INCIDENT  NL-MBER 

SECTION  C  -  OeSCRIPnON  OF  FIREARMS                                                                   11 

DATE  OF 
ACQUlSmON 

MANUFACTURER 

MODEL 

CAUKR 

OK 
GAUGE 

SERIAL 
NUMBER 

1 

1 

I  HEREBY  CERTIFY  THAT  THE  ABOVE  INFORNUTION  IS  TRUE  AND  CORRECT.   1  ALSO  LTSDERSTANT)  THAT 
FAlLlfRE  TO  REPORT  THF  TIIFFT  OR  LOSS  OF  A  RREARM  FTJONf  VfY  INVENTORY  OR  COLLECTION  HTTHP^  48 
HOURS  AFTER  THE  THEn  OR  LO.VS  IS  DISCOVLRf  D  l.s  A  S  lOLATION  OF  18  U.S.C.  {  923  («)(6)  PUNISHABLE  AS  A 
FELONY. 


SIGN  ATI  RE 


DATE 
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T>.fPOT7T*vT  vmncE 

Section   923(g).  Tale  18  U.S.C.  requires  each   Federal   Firearms  Ucensee   (FFL)  lo  repon  the  theft/loss    of  a  rircarm  from 
the  licensee's   inventory    from  the  collection  of  a  licensed   colleaor.  wiihin  48  hours  of  discovery   to  the  Bureau  of  Alcohol, 
Tobacco   and  Firearms  (ATF)by  calling  1-800-800  3855  and  to  local  law  crforcemcni    authonties 

FFLs  who  rtpon  a  rirearm  as  missing  and  later  discover  lU  whereabouts  should  advise  ATFihai  the  fircamis  have  been 
located  Licensees  reponing  theft/loss  of  firearms  registered  under  the  National  Firearms  Aa  must  also  provide  wniten 
notification    to  the  National  Firearms  Act  Branch,  pursuant   lo  27  C.F.R.  f  179  141. 

This  form  should  not  be  used  by  common   carriers  for  reponing  the  ihsft/loss   of  firearms     Thcfis/losscs    from  interstate 
shipments    must  continue   to  be  rcponed   on  ATFForm  3310  6.  Intersute   Firearms  Shipment    Repon  of  Theft/Loss. 

INSTRUCTIONS  TO  FEDERAL  FIREARMS  LICENSEES 

1  FFLs  must  repon  the  ihefi'loss   of  fircanns  to  the  AlFTheft  Hotline  Number  (1-800-800-3855)  within  48  hours  of 
discovery 

2  This  form  is  to  be  used   to  provide  written  notification  of  firearms  ihefis/losscs     in  addition  to  reponing  firearms 
(hefts/losses     to  the  ATF Theft  Hotlme    Document    the  date  that  you  repon  the  information  to  the  ATF  Theft 
Hotline  in  Section   A  of  this  form    An  ATFThefi  Hotline  representative    willprovide  you  with  an  ATFTheft  Hotline 
Incident  Number     That  number   must  be  recorded    in  Section  A  of  this  form 

3  A  separate    form  is  required  for  each   theft/loss    repon     This  form  must  be  prepared    m  ink.  signed,  and  dated. 

4  The  descnpiion   of  the  lost  or  stolen  firearms  provided  in  Section   B  of  this  form  should  be  identical  to  the 
information  contained    in  the  Record  of  Acquisition  and  Disposition  required  by  27  CFR  Pan  178  Subpan   H 

5  Upon  completion,   the  original  must  be  forwarded  to  the  following  address: 

Bureau  of  Alcohol.  Tobacco   and  Firearm& 

Tech  World  Post  Office 

Post  Office  Box  50220 

Washington.    D  C    20226 

6  Copv    I  should  be  removed    and  retained   as  pan  of  the  licensee's   permanent    records 

7  FFLs  must  refleci  the  theft  loss    as  a  disposition  entry  m  the  Record  of  Acquisition  and  Disposition  required  by  27 
CFR  Pan  178.  Subpan    H    The  disposition  entry  should  indicate  whether  the  incident  is  a  theft  or  loss,  the  ATF 
Theti  Hotline  Repon  Number    and  the  Incident  Number  provided  by  the  local  law  enforcement    agency 

8  Should  any  of  the  firearms  be  located    they  should  be  reentered    into  the  Record  of  Acquisition  and  Disposition 
as  an  acquisition   entry 

S»  Addiiitnil  form'  may   b<-  obtained    through   the  ATF  Distnbution  Center.  7943  Angus  Coun.  Spnngfield.  Virginia. 

22153    (703)  455  7801 

PAPERWORK  REDUCnON  ACT 

The  information  required  on  this  form  is  in  accordance     with  the  Paperwork    Reduction    Act  of  1980     The  purpose    of  this 
information  is  to  provide  notification  to  ATF  of  the  theft  or  loss  of  firearms  from  the  inventory  of  a  Federal   firearms 
licensee   and  from  the  collection  of  a  licensed   collector     The  information  is  subject   to  inspection   by  ATFoffices     The 
information  on  this  form  is  required  by  18  t  S  C    923(gK6) 

The  estimated    average    burden   associated     with  the  collection   is  24  mm.  per  respondent,    depending    on  individual 
circumstance?       Comments    concerning    the  accuracy    of  thi^  bu'titr  rstimaic   and  suggestions    for  reducing  this  burden 
should  be  d;rtcict;   lo  Repom  Management    Officer.  Intormation  Prog-ams    Branch.  Bureau  of  Alcohol.  Tobacco   and 
Firearms    Washington    D  C..20::( .  and  the  Office  of  Managrmcni    and  Budget.  Paperwork   Reduction   Project  (1512-      ). 
Washinp'or..   D  C    20503 
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Customs  Service 

Procedures  if  the  Generalized  System 
of  Preferences  Program  Expires 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  Generalized  System  of 
Preferences  (GSP)  is  a  preferential  trade 
program  that  allows  the  products  of 
many  developing  countries  to  enter  the 
United  States  duty  free.  The  GSP  is 
currently  scheduled  to  expire  at 
midnight  on  September  30,  1994.  unless 
its  provisions  are  extended  by  Congress. 
This  doctiment  provides  notice  to 
importers  that  claims  for  duty-free 
treatment  under  the  GSP  may  not  be 
made  for  merchandise  entered  or 
withdrawn  from  a  warehouse  on  or  after 
October  1,  1994,  if  the  program  is  not 
extended  before  that  date.  The 
document  also  sets  forth  a  Customs 
mechanism  to  facilitate  refunds,  if  the 
GSP  is  renewed  retroactively. 
DATE:  The  plan  set  forth  in  this 
document  will  become  effective  as  of 
October  1.  1994,  if  Congress  does  not 
extend  the  GSP  program  before  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  operational  aspects:  Lisa  Crosby, 
Office  of  Trade  Operations,  202-927- 
0163.  For  specific  questions  relating  to 
the  Automated  Commercial  Systems:  Irv 
Fisher,  Office  of  Automated  Commercial 
.System,  202-927-1220. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  501  of  the  Trade  Act  of  1974 
(the  Act),  as  amended  (19  U.S.C.  2461) 
authorizes  the  President  to  establish  a 
Cieneralized  System  of  Preferences 
(GSP)  to  provide  duty-free  treatment  for 
eligible  articles  imported  from 
designated  beneficiary  countries. 
Beneficiary  developing  countries  and 
articles  eligible  for  duty-free  treatment 
under  the  GSP  are  designated  by  the 
President  by  Presidential  Proclamation 
in  accordance  with  sections  502(a)  and 
503(a)  of  the  Act  (19  U.S.C.  2462(a)  and 
2463(a)).  Pursuant  to  19  U.S.C.  2465(a), 
as  amended  by  section  13802  of  Public 
Law  103-66,  i07  Stat.  312.  667-668, 
duty-free  treatment  under  the  GSP  is 
presently  scheduled  to  expire  on 
September  30,  1994.  Thus,  duties  at  the 
most-favored-nation  rate  must  be 
deposited,  or  a  claim  may  be  made 
under  another  preferential  program  for 
which  the  merchandise  qualifies. 


Congress  is  currently  considering 
whether  to  extend  the  GSP  program  in 
the  context  of  legislation  to  implement 
the  Uruguay  Round  of  trade  negotiations 
under  the  General  Agreement  on  Tariffs 
and  Trade.  If  this  legislation  is  not 
enacted  prior  to  September  30,  1994, 
language  may  be  included  that  would 
renew  the  GSP  retroactively,  requiring 
rehquidation  of  numerous  entries  to 
refund  duties  collected. 

Recognizing  the  impact  that 
retroactive  renewal  and  consequent 
numerous  reliquidations  would  have  on 
both  importers  and  Customs,  Customs 
has  developed  a  mechanism  to  facilitate 
refunds,  should  GSP  be  renewed 
retroactively.  Set  forth  below  is  Customs 
plan  that  will  be  implemented  on 
October  1,  1994,  if  the  GSP  has  not  been 
extended  by  that  date. 

Claims — ^Duties  Must  Be  Deposited 

No  claims  for  duty-free  treatment 
under  the  GSP  may  be  made  for 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  October  1,  1994  Duties  at  the 
most-favored-nation  rate  must  be 
deposited,  or  a  claim  may  be  made 
under  another  preferential  program  for 
which  the  merchandise  qualifies  (for 
example,  the  Andean  Trade  Preference 
Act,  the  Caribbean  Basin  Initiative,  or 
the  U.S. -Israel  Free  Trade  Area 
Agreement). 

While  estimated  duties  must  be 
deposited,  all  filers  who  file  entry 
summaries  through  the  Automated 
Broker  Interface  (ABI)  may  continue  to 
file  using  the  Sjjecial  Program  Indicator 
(SPI)  for  the  GSP  (the  letter  "A")  as  a 
prefix  to  the  tariff  number  for  all  entries 
that  would  have  qualified  for  the  GSP  if 
the  GSP  were  still  in  effect.  Customs 
Automated  Commercial  System  (ACS) 
will  be  reprogrammed  to  accept  the  SPI 
"A"  with  the  payment  of  duty- 
Filers  using  the  ABI  may  reprogram 
their  software  so  that  the  SPI  "A"  can 
still  be  used  as  a  prefix  to  the  tariff 
number,  but  with  the  payment  of  duty. 
While  reprogramming  is  strictly 
voluntary,  continued  use  of  the  SPI  "A" 
has  some  benefits.  One  benefit  of 
continued  use  of  the  SPI  "A"  is  that  the 
filer  will  not  have  to  write  a  letter  to 
Customs  requesting  a  refund  if  the  GSP 
is  renewed  with  retroactive  effect.  Use 
of  the  SPI  "A"  will  enable  Customs  to 
identify  affected  line  items  and  refund 
duties  without  a  written  request  from 
the  importer.  In  other  words,  after 
September  30, 1994,  the  SPI  "A"  will 
constitute  an  importer's  request  for  a 
refund  of  duties  paid  for  GSP  line  items, 
should  GSP  renewal  be  retroactive. 
Other  benefits  are  that  ACS  will  perform 
its  usual  edits  on  the  information 


transmitted  by  the  filer,  therebv 
ensuring  that  GSP  claims  are  for 
acceptable  country /tariff  combinations 
and  eliminating  the  need  for  numerous 
statistical  corrections. 

Details  on  the  programming  changes 
required  have  been  issued  as  an 
administrative  message  to  all  ABI  filers. 

Filers  who  do  not  w  ish  to  reprogram 
will  be  required  to  request  refunds  in 
writing  if  the  GSP  is  renewed 
retroactively,  identifying  the  affected 
entry  numbers. 

ABI  filers  continuing  to  use  the  SPI 
"A"  may  use  it  as  they  do  now  (for 
example,  for  warehouse  entries  and  for 
formal  consumption  entries). 

A  claim  for  a  preferential  rate  under 
another  trade  program,  however,  will 
preclude  use  of  the  SPI  "A"  to  request 
a  refund.  Thus,  for  example,  an  importer 
entering  merchandise  using  a  redi-'ted 
rate  under  the  U.S. -Israel  Free  Trtde 
Area  Agreement  will  be  precluded  from 
using  the  "A"  to  request  that  the  U.S.- 
Israel  FTA  claim  be  converted  to  a  GSP 
claim,  should  the  GSP  be  renewed 
retroactively.  Importers,  however,  may 
make  such  a  request  in  writing  if  the 
GSP  is  renewed  retroactively. 

Similarly,  importers  may  not  ust  the 
SPI  "A"  if  they  intend  to  later  claim 
drawback.  Use  of  the  SPI  "A"  is  the 
importer's  indication  that  he  wishes  to 
receive  a  refund  if  the  GSP  is  renewed 
retroactively.  To  claim  both  this  refund 
and  drawback  would  be  to  request  a 
refimd  in  excess  of  duties  actually 
deposited.  Importers  who  are  unsure  as 
to  whether  they  \^-iil  claim  drawback  are 
advised  not  to  use  the  SPI  "A".  If  the 
GSP  is  renewed  retroactively,  and  they 
have  not  yet  claimed  drawback,  they 
may  request  a  refund  'ny  writing  to  the 
district  director  at  the  port  of  entry.  If 
the  GSP  is  not  renewed  retroactively, 
they  will  still  have  the  option  of  filing 
a  drawback  entry. 

Continued  use  of  the  SPI  "A"  is  not 
available  to  non-ABI  filers. 

Statistics 

For  statistical  purposes.  ACS  will 
internally  convert  any  "A"  transmitted 
via  ABI  after  September  30.  1994  into  a 
"Q".  If  the  G.SP  is  renewed  retroactively 
to  that  date.  Census  will  convert  all  "Q  " 
statistics  into  "A  "  statistics,  thereby 
ensuring  that  next  year's  competitive 
need  limitations- imder  the  GSP  are 
accurate.  This  will  also  vastly  reduce 
the  number  of  statistical  corrections  that 
must  be  done  by  import  specialists. 

Informal  Entries 

Refunds  on  informal  entries  filed  \  ia 
ABI  on  a  Customs  Form  7501  witii  ihe 
SPI  "A"  will  be  processed  in  accoidanr  e 
with  the  procedurps  outlined  abovr. 
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t'riu.»!dures  for  other  kinds  of  informal 
entries  will  be  issued  at  a  later  date  if 
necessary. 

Refunds 

If  the  GSP  is  renewed  with  retroactive 
effect.  Customs  will  reliquidate  all 
affected  ABI  entry  summaries  with  a 
refund  for  the  GSP  line  items  or  will 
provide  administrative  refunds  for  entry 
summaries  that  cannot  be  liquidated. 
Field  locations  shall  not  issue  GSP 
rt^funds  until  instructed  to  do  so  by 
f  luslunis  Headquarters. 

If  a  fder  fdes  an  ABI  entr\  summary 
with  the  SPI  "A"',  no  further  action  will 
need  to  be  taken  by  the  filer  to  request 
a  refund;  filing  with  the  SPI  "A" 
f,()n.stitutes  a  valid  claim  for  a  refund. 
Refunds  for  summaries  filed  without  the 
SPI  "A"  must  be  requested  in  writing. 
Instructions  on  how  to  request  a  refund 
in  writing  will  be  issued  if  the  GSP  is 
rufiewed  with  retroa<:tive  effect. 

Customs  cannot  overemphasize  that 
any  refund  for  duty-free  claims  under 
•  he  GSP  for  merchandise  entered  or 
withdrawn  from  warehouse  on  or  after 
.September  30.  1994.  wdl  only  be  issued 
provided  that  the  GSP  is  renewed 
retroactively  by  Congress  in  the  same 
manner  that  tariff  preference  programs 
have  been  renewed  in  the  past 

Hated:  Septemtvir  20.  19<M 
Sanuel  H.  Bulks, 

Assistant  CommisxionrT.  Commercial 
Operations. 

!FR  Doc.  94-23657  Fil»d  9-:0-<M;  .1  43  pmj 
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Intemai  Revenue  Service 

Art  Advisory  Panel — Notice  of  Closed 
Meeting 

AGENCY:  Intemai  Revenue  S«'rvice  (IRS). 
Ireasuj  y. 

ACTION:  Notice  of  Closed  Mwting  of  Art 
Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington.  DC. 

DATES:  The  closed  meeting  will  be  hehi 
(VtnhcT  7.  1994. 

ADDRESSES:  The  closed  meeting  of  the 
.\rt  Advisory  Panel  will  \)e  held  on 
October  7.  1994  in  room  224.  beginning 
<it  9  a.m..  Aerospace  Center  Building. 
901  D  Street.  SW.  Washington.  DC 
20024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan.  t:C.Ar:AS;4.  901  D 
Sln^;t.  SW,  Washington.  DC  20024. 
Telephone  (202)  401-4128,  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
l:t!rt!by  given  pursuant  to  M-ctiorr 


10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C  App.  (1988), 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on  October 
7.  1994  in  room  224,  beginning  at  9 
am..  Aerospace  Center  Building.  901  D 
Street.  SW,  Washington,  DC  20024. 

The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  federal  income,  estate,  or 
gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 
returns  made  confidential  by  the 
provisions  of  section  6103  of  title  26  of 
the  United  States  Code. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  .^dvisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)  (3),  (4).  (6),  and  (7)  of 
title  5  of  the  United  States  Code,  and 
that  the  meeting  will  not  be  open  to  the 
public. 

The  Commissioner  of  Intemai 
Revenue  has  determined  that  this 
document  is  not  a  major  rule  as  defined 
in  EO  12866  and  that  a  regulator)- 
impact  analysis  therefore  is  not 
required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  FU.-xibility  Act  (5  U.S.C. 
chapter  6). 

Margarvl  Milacr  Richardson. 
Comiiussiotytr  of  Intemai  Rcwnue. 
IF  R  Dot    94-23513  Filed  9-22-94;  8:45  am! 
aiiUNO  CODC  4S30-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Veterans'  Advisory  Comminee  on 
Education,  Notice  of  Charter  Renewal 

This  give^  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6.  1972.  that  the 
Department  of  Veterans'  Affairs 
Veterans'  Advisory  Committee  on 
Education  has  been  renewed  for  a  2-year 
period  beginning  August  26.  1994. 
through  August  26.  1996. 

Dated:  S«ptvniber  12.  1994. 

By  Direction  of  the  5>ecretar\-. 
Hejrward  Banister, 
CommittMf  Sfunagpment  Officer 
\Fn  t5oc  94-23517  Filed  9-22-94;  8;45  am] 

BILLING  COOC  S33(M)1-M 


Advisory  Committee  on  Structural 
Safety  of  Department  of  Veterans 
Affairs  Facilities,  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-^63)  of  October  6,  1972,  that  the 


Department  of  Veterans  Affairs, 
Advisory  Committee  on  Structural 
Safety  of  VA  Facilities  has  been 
renewed  for  a  2-year  period  beginning 
April  22,  1994,  through  April  22.  1996. 

Dated:  September  12.  1994. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  94-23516  Filed  »-22-94;  8:45  anil 
BILLING  CODC  S32<M}1-M 

Geriatrics  and  Gerontology  Advisory 
Committee,  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92—463 
that  a  meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee 
(GGAC)  will  be  held  October  5  and  6. 
1994.  by  the  Department  of  Veterans 
Affairs,  in  the  Garden  Room  of  the 
Morrison  Clark  Hotel  located  at  11th 
and  Massachusetts  Avenue.  NW.  The 
purpose  of  the  Geriatrics  and 
Gerontology  Advisory  Committee  is  to 
advise  the  Secretary  of  Veterans  AfTairs 
and  the  acting  Under  Secretary  for 
Health  relative  to  the  care  and  treatment 
of  the  aging  veterans,  and  to  evaluate 
the  Geriatric  Research,  Education  and 
Clinical  Centers.  The  committee  will 
meet  on  October  5  from  8:30  a.m.  until 
4:30  p.m.  and  will  reconvene  on 
October  6  at  8:30  a.m.  and  adjourn  at  12 
noon.  The  meeting  is  open  to  the  public 
up  to  the  seating  capacity  of  the  room. 
For  those  wishing  to  attend  contact 
Jacqueline  Holmes.  Program  Assistant. 
Office  of  Assistant  Chief  Medical 
Director  for  Geriatrics  and  Extended 
Care  (phone  202-535-7164)  prior  to 
October  3.  1994. 

VA's  status  of  health  care  reform. 
White  House  Conference  on  Aging. 
GRECC  site  visit  repxjrts,  and  Sub-Acute 
Units  in  Nm-sing  Homes  will  be  the 
primary  topics  for  discussion. 

Dated:  September  13.  1994. 

By  direction  of  the  Secretary. 
Heyward  Bannister. 
Committee  Management  Officer. 
|FR  Doc.  94-23515  Filed  9-22-94;  8:45  am) 
BILLING  CODE  8320-01-41 


Voluntary  Service  National  Advisory 

Committee,  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Pub.  L.  92- 
463,  gives  notice  that  the  annual 
meeting  of  the  VA  Voluntary  Ser\'ice 
(VAVS)  National  Advisory  Committee 
will  be  held  on: 

WiHliiesday.  October  19,  1994.  through 
Saturday.  ( k;tober  22. 1994 


The  meeting  begins  with  participant 
registration  at  8  a.m.  on  October  19, 
1994,  and  concludes  at  11:30  a.m.  on 
October  22, 1994.  The  location  of  the 
meeting  will  be  the  Pier  66  Hotel,  2301 
S.E.  17th  Street  Causeway,  Fort 
Lauderdale,  Florida. 

The  committee's  objectives  are  to 
advise  the  Under  Secretary  for  Health 
on  how  to  coordinate  and  promote 
volunteer  activities  in  VA  health  care 
facilities.  The  committee  is  comprised 
of  the  representatives  of  sixty  national 
volunteer  organizations.  The  committee 
member  organizations  provided  over  8.9 


million  hours  of  VAVS  volunteer 
service  in  fiscal  year  1993. 

The  primary  purposes  of  this  meeting 
are:  to  provide  for  committee  review  of 
volunteer  policies  and  procedures;  to 
accommodate  full  and  open 
communications  between  the  volunteer 
organizations,  representatives  and  the 
Voluntary  service  staff;  to  conduct 
seminars  and  workshops  designed  to 
share  information  geared  towards 
improving  volunteer  programs  with 
special  emphasis  on  methods  to  recruit, 
retain,  motivate  and  recognize 
volunteers;  and  to  approve  committee 
recommendations. 


All  portions  of  the  meeting  will  be 
o{>en  to  the  pubUc.  Additional 
information  concerning  this  meeting 
may  be  obtained  from  the  Director, 
Voluntary  Service  Office  (167),  810 
Vermont  Avenue,  NW.,  Washington, 
DC,  20420. 

Dated:  September  12. 1994. 

By  Direction  of  the  Secretary: 
Heyward  Bannister, 
Committee  Management  Officer. 
iPR  Doc.  94-23518  Filed  9-22-94;  3  -iS  ..nt| 
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coMMOorrr  fitturcs  ttucmnq  commission 

■PME  AND  DATl:  11:00  a.m.,  Friday. 

October?,  1994. 

PUkCE:  2033  K  St..  N  W..  Washington, 

DC.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sur\'eillance 

M.ltttTS. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

loan  A.  Webb.  202-254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

|KR  Doc.  94-23711  Filed  9-21-94:  10:22  am) 

MLUNO  COM  US1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  llOOa.in  .  Fndav. 
October  14.  1994. 

PLACE:  2033  K  St  .  NW..  Washington, 
rx^.  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  202-254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IKR  IX)C.  94-23712  Filed  9-21-94;  10:22  ami 
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COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m..  Fruity. 
Of  toiler  21.  1994. 

PLACE:  2033  K  St.  NW..  Washington. 
DC..  8th  Floor  Hearing  Rixim. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Sijr\eillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202-254-6314. 

lean  A.  Webb, 

Stcretary  of  the  Commission. 

IFR  Doc.  94-23713  Filed  9-21-94;  10:22  ami 
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COMMODITY  FUTURES  TRADING 

TIME  AND  DATE:  11:00  a.m..  Friday. 

()(  tolx-r  2H.  1994. 

PLACE:  2033  K  St..  N.W.,  Washington. 
VC..  8th  Floor  Hearing  Room. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  94-23714  Filed  9-21-94;  10:22  am) 

BlLLa«0  COOC  (U1-01-M 


UMI 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
use.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday.  September  27.  1994,  to 
consider  the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disf>osi(ion  of  minutes  of  previous 
meetlngii. 

Reports  of  actions  approved  by  the 
Standing  committees  of  the  Corporation  and 
by  offlcers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  and  resolution  re:  Final 
amendment  to  Part  304  of  the  Corporation's 
niles  and  regulations,  entitled  "Forms, 
instructions,  and  Reports,"  to  rescind  section 
.104  6  which  currently  requires  all  insured 
l>anlis.  with  the  exception  of  insured  bankers' 
banks,  to  give  the  Corp>oration  prior  notice  of 
planned  rapid  growth  as  a  result  of  any 
"special  funding  plan  or  arrangement." 

Discussion  Agenda 

Memorandum  re:  Recapitalization 
Schedule  for  the  Bank  Insurance  Fund; 
Adequacy  of  the  Bank  Insurance  Fund  and 
Savini^s  Association  Insurance  Fund 
Assessment  Rates. 

Memorandum  and  resolution  re:  Advance 
notice  of  proposed  rulemaking  which  seeks 
comment  on  whether  the  deposit  insurance 
assessment  base  currently  provided  for  in  the 
Corporation's  regulations  should  be 
redefined  and.  if  so,  how. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation's 
rules  and  regulations,  entitled  "Capital 
Maintenance."  which  would  revise  and 
expand  the  set  of  conversion  factors  used  to 
calculate  the  potential  future  exposure  of 
derivative  contracts  and  recognize  effects  of 
netting  arrangements  in  the  calculation  of 


potential  future  exposure  for  derivative 
contracts  subject  to  qualifying  bilateral 
netting  arrangements. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  362  of  the  Corporation's 
rules  and  regulations,  entitled  "Activities 
and  Investments  of  Insured  Stale  Banks." 
which  would  revise  the  Corporation's 
deflnitioD  of  equity  investment  to  exclude 
treasury  stock  from  the  definition,  thereby 
allowing  institutions,  in  accordance  with 
applicable  Federal  and  state  law.  to  acquire 
such  stock  and  hold  it  for  no  longer  than  one 
year. 

Memorandum  and  resolution  re:  Final 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications. 
Requests.  Submittals.  Delegations  of 
Authority,  and  Notices  Required  to  be  Filed 
by  Statute  or  Regulation."  which  concern 
delegations  of  authority  for  the  newly- 
established  Division  of  Compliance  and 
Consumer  Affairs,  as  well  as  other  technical 
amendments  relating  to  the  new  division. 

The  meeting  will  be  held  in  the  Board 
room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW..  Washington.  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  942-3132  (Voice): 
(202)942-3111  (TTY).  tomake 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman.  Acting 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  September  20.  1994. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
IFR  Doc.  94-23727  Filed  9-21-94;  11:31  ami 

BILUNG  COOE  e714-01-M 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:19  a.m.  on  Tuesday,  September  20, 
1994,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  llie 
following: 

Recommendation  regarding  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  Corporation's 
supervisory  activities. 
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Application  of  Knoblauch  State  Bank, 
Reading,  Pennsylvania,  an  insured  State 
nonmeraber  bank,  for  consent  to  mer^e. 
under  its  charter  and  title,  with  The  Marian 
State  Bank.  Philadelphia,  Pennsylvania,  an 
insured  State  nonmember  bank,  and  for 
consent  to  establish  the  sole  office  of  The 
Marian  State  Bank  as  a  branch  of  Knoblauch 
State  Bank. 


In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L.  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Acting  Chairman  Andrew  C.  Hove, 
Jr.,  that  Corporation  business  required 
its  consideration  of  the  matters  on  less 
than  seven  days'  notice  to  the  public; 
that  no  earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6), 
(c)(8),  (c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4),  (c)(6),  (c)(8), 
(c.)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street.  N.W..  Washington,  D.C. 

Dated:  September  20, 1994. 
Federal  Deposit  Insurance  Coqporation. 
Leneta  G.  Gregorie, 
Acting  Assistant  Executive  Secretary. 
IFR  Doc.  94-23728  Filed  9-21-94:  11:31  am) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m..  Wednesday, 

September  28.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  a  Federal  Reserve 
Bank's  renovation  project. 

2.  Proposals  regarding  the  Federal  Reserve 
System's  Fednet  project. 

3.  Personnel  actions  (apjxiintments. 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting;. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 


before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 
Dated:  September  21,  1994 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-23725  Filed  9-21-94;  11:31  am] 
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UNrrED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  10:30  a.m.  on  Monday,  October  3, 
1994,  and  at  9:00  a.m.  on  Tuesday, 
October  4,  1994,  in  Seattle,  Washington. 

The  October  3  meeting  is  closed  to  the 
public  (See  59  FR  46084,  September  6, 
1994).  The  October  4  meeting  is  open  to 
the  public  and  will  be  held  at  the 
Sheraton  Hotel,  1400  Sixth  Avenue, 
Seattle,  in  the  West  Ballroom. 

The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is  set 
forth  below.  Requests  for  information 
about  the  meeting  should  be  addressed 
to  the  Secretary  for  the  Board,  David  F. 
Harris,  at  (202)  268-^800. 

Agenda 

Monday  Session 

October  3-10:30  a.m.  (Closed) 

1.  Consideration  of: 

a.  Capital  Funding  for  MLOCR-s.  (William 
J.  Dowling,  Vice  President.  Engineering) 

b.  Expense  Funding  for  Credit/Debit  Cards. 
(Michael  J.  Riley,  Chief  Financial  Officer 
and  Senior  Vice  President) 

c.  Funding  for  the  Relocation  of  the 
Infomiation  Systems  Field  Office  in  St. 
Louis.  Missouri.  (Rudolph  K.  Umscheid, 
Vice  President,  Facilities) 

Tuesday  Session 

October  4-9:00  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting.  August 

29-30,  1994. 

2.  Remarks  of  the  Postmaster  General/Chief 

Executive  Officer.  (Marvin  Runyon) 

3.  Board  of  Governors  1995  Meeting 

Schedule.  (Chairman  Sam  Winters) 

4.  Office  of  the  Governors  FY  1995  Budget. 

(Chairman  Sam  Winters) 

5.  Fiscal  Year  1995  Opterating  Budget. 

(Michael  J.  Riley,  Chief  Financial  Officer 
and  Senior  Vice  President) 

6.  Review  of  the  Capital  Investment  Program. 

(Mr.  Riley) 


7.  Report  on  the  Western  Area.  (Craig  G. 
Wade.  Vice  President,  Western  Area 
Operations) 

8  Capital  Investment, 
a.  120  Remote  Bar  Coding  System  (RBCS). 
(William  J.  Dowling,  Vice  President, 
Engineering,  and  Allen  R.  Kane,  Vice 
President,  Operations  Supf>ort) 

9.  Tentative  Agenda  for  the  November  7-8. 
1994,  meeting  in  Washington.  D.C. 

David  F.  Harris, 

Secretary. 

IFR  Doc.  94-23779  Filed  9-23-94:  3:10  pm| 
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UNrrED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Notice  of  Vote  to  Close  Meeting 

By  telephone  vote,  a  majority  of  the 
members  contacted  and  voting,  the 
Board  of  Governors  voted  to  add  to  the 
agenda  of  its  meeting  closed  to  public 
observation  on  October  3,  1994,  in 
Seattle,  Washington;  consideration  of  a 
funding  request  for  the  relocation  of  the 
St.  Louis.  Missouri,  Information 
Systems  Field  Office  (See  59  FR  46084. 
September  6,  1994). 

The  Board  determined  that  piirsuant 
to  section  552b(c)(9)(B)  of  title  5,  United 
States  Code,  and  section  7.3(i)  of  title 
39.  Code  of  Federal  Regulations,  the 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)]  because  is  likely  to 
disclose  information,  the  premature 
disclosure  of  which  would  significantly 
frustrate  proposed  procurement  actions. 

The  Board  further  determines  that  the 
public  interest  did  not  require  that  the 
Board's  discussion  of  the  matter  be  of)en 
to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  title  5,  United  States  Code,  and 
section  7.6(a)  of  title  39,  Code  of  Federal 
Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
obser\'ation,  pursuant  to  section 
552b(cK9)(B)  of  Utle  5,  United  States 
Code;  and  section  7.3(i)  of  title  39,  Code 
of  Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board,  David  F.  Harris, 
at  (202)  268-4800. 
Da\id  F.  Harris, 
Secretary. 
IFR  Doc.  94-23780  Filed  9-23-94;  3.09  pm| 
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Part  11 


Nuclear  Regulatory 
Commission 

10  CFR  Part  19,  et  b\. 

Certification  of  Gaseous  Diffusion  Plants: 
Final  Rule 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  19.  20.  21.  26.  51,  70,  71, 
73.  74.  76  and  95 

RIN31SO-AE62 

Certificatton  of  Gaseous  Diffusion 
Plants 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. ___^ 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRG)  is  amending  its 
regulations  to  add  a  new  part  that 
includes  the  requirements  for 
certification  of  uranium  enrichment 
activities  of  the  United  States 
Enrichment  Corporation  (the 
Corporation)  in  its  operation  of  the  two 
gaseous  diffusion  plants  that  the 
Corporation  is  leasing  from  the  U.S. 
Department  of  Energy  (DOE).  These  two 
plants  are  known  as  the  Portsmouth 
I'lant  and  the  Paducah  Plant,  located  at 
Piketon.  Ohio,  and  Paducah.  Kentucky, 
rwspectively.  These  regulations  are  being 
promulgated  to  establish  standards  for 
the  protection  of  the  public  health  and 
safety  from  radiological  hazards  and 
provide  for  the  common  defense  and 
security,  including  adequate  safeguards 
A  number  of  conforming  amendments 
are  also  being  made  to  other  NRC 
regulations.  In  addition,  appendix  A  to 
part  95  is  being  removed,  since  this 
material  is  now  available  in  a  separate 
publication. 

EFFECTIVE  DATE:  0<  tolxT  24.  1094 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
C.W  Nilsen.  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Kcgulalorv  Commission.  Washington. 
DC  20555'.  telephone  (301)  415-6209. 
Mr.  C.B.  Sawyer.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  telephone  (301) 
415-8174:  or  Mr  J  K.  Everly.  Office  of 
Administration.  Division  of  Security, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  telephone  (301) 
415-7048. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  President  signed  H.R.  776,  the 
Energy  Policy  Act  of  1992"  (the  Act), 
into  law  on  October  24.  1992.  The  Act 
amended  the  Atomic  Energy  Act  of  1954 
(AEA),  to  establish  a  new  Government 
Corporation,  the  U.S.  Enrichment 
Corporation  (the  Corporation),  for  the 
purpose  of  managing  and  operating  the 
uranium  enrichment  enterprise  owned 
and  previously  operated  by  the 


Department  of  Energy  (DOE).  Section 
1701  of  the  AEA.  as  amended,  provides 
that  within  2  years  after  enactment  of 
the  legislation,  the  NRC  is  to  promulgate 
standards  that  will  apply  to  the  two 
operating  gaseous  diffusion  plants  to 
protect  the  public  health  and  safety 
from  radiological  hazards,  and  to 
provide  for  the  common  defense  and 
security. 

Section  1701(b)(2)  of  the  AEA.  as 
amended,  directs  the  NRC  to  establish  a 
certification  process  under  which  the 
two  gaseous  diffusion  plants  at  Piketon, 
Ohio,  and  Padur-ah.  Kentucky,  to  be 
operated  by  the  Corporation,  will  be 
certified  annually  by  the  NRC  for 
compliance  with  those  standards. 

On  February  11.  1994  (59  FR  6792). 
the  Commission  published  a  proposed 
new  part  76  in  the  Federal  Register  for 
comment  establishing  requirements  and 
procedures  for  the  certification  process 
by  addition  of  this  new  part  to  chapter 
I  of  title  10  of  the  Code  of  Federal 
Regulations.  In  addition  to  the  new  part, 
a  number  of  conforming  changes  to  the 
provisions  of  Chapter  I  of  Title  10  of  the 
Code  of  Federal  Regulations  were  also 
proposed  which  are  necessary  to 
implement  the  new  part.  The  comment 
period  expired  on  April  12, 1994. 

The  new  10  CFR  part  76  is  based 
upon  comparable  NRC  requirements 
that  have  been  in  place  for  a  number  of 
years.  The  NRC  believes  these 
requirements  are  adequate  and 
appropriate  for  the  gaseous  diffusion 
plants.  The  NRC  will  assume  regulatory 
oversight  authority  after  it  completes  the 
first  certification  process  in  late  1995. 

Summary  of  Requirements  and 
Analysis  of  Public  Comments 

The  Nuclear  Regulatory  Commission 
is  amending  its  regulations  to  add  a  new 
10  CFR  part  76  entitled.  "Certification  of 
Gaseous  Diffusion  Plants."  This  new 
part  includes  procedur,ii  requirements, 
generally  applicable  NRC  health  and 
safety  standards,  technical  safety 
requirements,  and  safeguards  and 
security  reqiurements  specific  to  the 
gaseous  diffusion  plants.  The 
Commission  will  use  the  requirements 
included  in  this  new  10  CFR  part  76  to 
satisfy  Energy  Policy  Act  requirements. 
The  certification  requirements  in  this 
rulemaking  include  actions  that  are 
either  required  by  the  Act  or  required  by 
the  Commission's  procedures  to  protect 
the  public  health  and  safety  from 
radiological  hazards,  to  provide  for  the 
common  defense  and  security,  and  to 
ensure  adequate  safeguards.  Because 
this  action  does  not  constitute  a 
licensing  action,  many  of  the  processes 
associated  with  issuance  of  a  license  do 
not  apply  in  this  certification  action. 


Twenty  comment  letters  were 
received  on  the  proposed  rule  and  are 
available  for  public  inspection,  and 
copying  for  a  fee,  at  the  Commission's 
Public  Document  Room  located  at  2120 
L  Street.  NW.  (Lower  Level). 
Washington.  DC.  The  comments  on  the 
proposed  rule  came  from  a  variety  of 
sources  that  included  the  Corporation, 
the  Department  of  Energy,  citizens' 
groups,  industry  representatives,  other 
Government  agencies,  and  legal  firms. 
The  comments  and  their  resolutions  are 
discussed  below  and.  to  the  extent 
possible,  are  arranged  under  the 
identified  section  of  the  rule  to  which 
they  are  related. 

A.  General  Requirements 

The  general  requirements  are  based 
on  and  mainly  derived  from  10  CFR  Part 
70.  Part  70  contains  the  requirements 
used  by  the  Commission  to  license  the 
possession  and  use  of  special  nuclear 
material  at  major  fuel  cycle  facilities  for 
which  the  NRC  has  regulatory 
responsibility  for  protecting  public 
health  and  safety  and  the  common 
defense  and  security.  Specific  sections 
in  this  new  part,  which  are  based  on  10 
CFR  Part  70  as  modified  for  the 
certification  process,  include  the 
following; 

Section  76  1     Purpose.  This  section 
defines  the  purpose  of  10  CFR  part  76 
to  be  limited  to  certification  of  the 
existing  40-year-old  gaseous  diffusion 
plants  previously  operated  by  the  DOE. 

A  comment  was  received  indicating 
that  reference  made  to  "life  of  the  plant" 
should  be  changed  to  "duration  of 
lease."  The  final  regulation  has  been  so 
changed. 

Section  76.2     Scope.  This  section 
defines,  the  scope  of  part  76  to  cover  the 
operation  of  gaseous  diffusion  plants 
previously  operated  by  DOE  and  now 
leased  to  the  Corporation,  and  clarifies 
that  the  new  part  applies  only  to  those 
plants. 

Comments  were  received  indicating 
that  the  rules  should  be  clarified  as  only 
applying  to  operation  of  those  portaons 
of  the  diffusion  plants  leased  to  the 
Corporation.  The  appropriate  changes  to 
the  rule  have  been  made. 

Section  76.4     Definitions.  This 
section  contains  definitions  of  terms 
used  in  this  part. 

In  response  to  comments  received, 
several  definitions  have  been  added  to. 
or  revised  in  the  final  rule  as  follows: 

Corporation.  In  response  to  a 
comment  by  the  Corporation,  the  NRC 
agrees  that  the  definition  should  be 
clarified  to  show  the  continued 
applicability  of  Part  76  to  the  operation 
of  the  gaseous  diffusion  plants  after 


privatization  of  the  Corporation  if 
privatization  were  to  occur. 

Alert  and  Site  area  emergency. 
Definitions  are  added  for  consistency 
with  other  regulations. 

Radioactive  material.  Added  as 
requested  for  clarification. 

Unreviewed  safety  question.  This 
definition  was  suggested  by  DOE,  and 
was  added  in  response  to  comments  by 
DOE  and  the  Corporation,  to  clarify  its 
use  in  §  76.68  as  one  factor  in  limiting 
changes  that  the  Corporation  can  make 
without  prior  Commission  approval. 

Section  76.5    Communications.  This 
section  describes  requirements  for 
verbal  and  written  submissions  to  the 
Commission. 

No  comments  were  received  on  this 
section. 

Section  76.6     Interpretations.  This 
section  contains  requirements  for 
interpretations  of  these  regulations  that   - 
are  authorized  by  the  Commission. 

No  comments  were  received  on  this 
section. 

Section  76.7    Employee  protection. 
This  section  specifies  activities  that  are 
protected  and  prohibits  discrimination 
against  an  employee  for  engaging  in 
protected  activities. 

Comments  were  received  concerning 
the  transition  from  operation  under  DOE 
orders  to  operation  under  NRC 
regulations.  Specifically,  it  was 
suggested  that  various  requirements  for 
posting  of  NRC  regulations  and  forms  be 
delayed  in  some  cases  until  after  the 
NRC  has  taken  action  on  the 
application.  This  section  and  §  76.60 
have  been  modified  to  provide 
additional  flexibility  in  the  posting  of 
notices  by  requiring  posting  not  later 
than  the  date  of  the  Director's  initial 
decision  on  certification. 

One  commenter  recommended  that 
the  final  rule  include  a  reference  to 
activities  protected  by  the  National 
Labor  Relations  Act.  The  labor 
standards  and/or  statutes  applicable  to 
the  Corporation  are  specified  in  section 
1312(d)  of  the  AEA.  No  hirther 
delineation  of  those  standards  and/or 
statutes  is  necessary  for  inclusion  in 
NRC's  certification  regulations. 

A  comment  was  received  expressing  a 
perceived  lack  of  willingness  of  the  NRC 
to  solicit  comments  from  organizations 
that  represent  the  plant  workers.  This 
rulemaking  has  been  done  under  full 
public  participation  as  required  by-NRC 
procedures  within  the  time  limits 
imposed  by  the  legislation  for 
transferring  operation  of  the  facilities  to 
the  Corporation.  The  certification 
procedure  provides  an  opportunity  for 
public  participation  at  all  stages  of  the 
process  through  written  comments  and 


participation  in  public  meetings  to  be 
held  near  the  sites. 

Section  26.8    Information  collection 
requirements:  OMB  approval  not 
required.  This  section  indicates  that  the 
information  collection  requirements 
contained  in  this  part  need  not  be 
reviewed  and  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act. 

No  comments  were  received  on  this 
section. 

Section  76.9    Completeness  and 
accuracy  of  information.  This  section 
specifies  that  all  information  provided 
to  the  NRC  must  be  complete  and 
accurate. 

No  comments  were  received  on  this 
section. 

Section  76.10    Deliberate 
misconduct.  This  section  describes 
prohibited  activities  and  states  that 
violations  are  subject  to  enforcement 
action. 

No  comments  were  received  on  this 
section. 

Section  76.23    Specific  exemptions. 
This  section  specifies  that  the 
Commission  may  grant  exemptions  from 
the  requirements  in  part  76  provided 
certain  conditions  are  met. 

A  comment  was  received  from  the 
Corporation  recommending  that  the  rule 
be  expanded  to  provide  that  the 
Commission  may  grant  exemptions 
where  certain  "special  circumstances" 
exist  due  to  the  "unique  status"  of  the 
Corporation.  The  special  circumstances 
presented  included  a  request  by  the 
Corporation  or  DOE  that  an  exemption 
would  be  in  the  furtherance  of  the 
common  defense  and  security  of  the 
United  States,  the  nonproliferation  of 
atomic  weapons,  or  any  of  the  other 
important  governmental  functions 
identified  in  the  statutory  purposes  for 
the  Corporation  set  forth  in  Section 
1 202  of  the  AEA.  As  proposed.  §  76.23 
already  provides  that  NRC  may  grant 
exemptions  and  specifically  includes 
consistency  with  the  common  defense 
and  security  of  the  United  States  as  a 
prerequisite  for  granting  an  exemption. 
The  NRC  does  not  conclude  that  the 
Corporation's  "unique  status" 
introduces  any  additional 
considerations  in  considering  requests 
for  exemptions  not  already  within  the 
purview  of  §76.23. 

Section  76.65    Inalienability  of 
certificates.  This  section  sets  forth  the 
conditions  for  transfer  of  certification. 

Comments  were  received  that  the 
proposed  rule  should  address 
inalienability  of  certificates.  This 
section  has  been  added  to  the  final  rule. 

Section  76.76    Backfitting.  This 
section  sets  forth  the  conditions  for 
requiring  backfitting  of  the  plants  and 


establishes  backfit  guidelines. 
Backfitting  is  defined  as  any  NRC- 
required  modification  or  addition  to 
systems,  structures,  or  components  of 
the  facility,  or  procedures  or 
organizations  used  to  operate  the 
facility. 

Commissioner  Rogers  was  particularly 
interested  in  comments  on  two  issues 
regarding  the  provisions  of  this  section: 
(1)  Whether  the  proxisions  of  §  76.76 
should  become  effective  immediately 
when  10  CFR  part  76  becomes  final,  as 
would  happen  were  the  proposed 
section  to  remain  unchanged,  or 
whether  there  should  be  some  interim 
period  before  these  provisions  become 
effective  (e.g.,  until  completion  of  the 
first  annual  certification  following 
initial  certification)  and;  (2)  Whether  the 
standard  for  requiring  a  backfit  should 
be  that  of  §  76.76(a)(3),  "*   *   'a 
substantial  increase  in  the  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security*   *   •"  or  the  less  stringent 
standard  of  cost-effectiveness  that  is 
contained  in  section  1(b)(6)  of  Execulne 
Order  12866  of  September  30.  1993. 
"•   *   "a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justify  its  costs.  ' 

A  number  of  commenters  agreed  that 
the  provisions  of  §  76.75  should  be 
made  effective  when  the  rule  becomes 
final.  There  were  no  comments  received 
in  support  of  a  delay  in  the 
implementation  of  the  backfit 
provisions.  However,  the  Ohio  Citizens 
for  Responsible  Energy  opposed  the 
application  of  the  proposed  backfit 
requirements  to  these  facilities.  They 
commented  that:  (1)  Operations  have 
not  been  trouble-ft«e  and 
environmentally  benign.  (2)  the  NRC 
has  no  previous  experience  with  these 
plants.  (3)  the  backfit  rule  would 
essentially  "freeze"  the  plant  design  and 
operational  practices,  and  (4)  the  NRC 
must  be  free  to  demand  changes  in  the 
design  and  operation  of  these  plants. 
They  further  commented  that  if  the  NRC 
establishes  any  backfit  standard  it 
should  be  the  standard  of  Executive 
Order  12886:  "a  reasoned" 
determination  that  the  benefits  of  the 
intended  regulation  "justify  its  costs." 

The  Corporation,  DOE,  and  the 
Nuclear  Energy  Institute  agreed  with 
incorporation  of  the  backfit  provisions 
as  written.  The  Corporation  specifically 
supported  the  rewrite  of  10  CFR  50.109, 
as  proposed,  as  being  consistent  with 
NRC  practice. 

In  response  to  the  comment 
suggesting  that  the  proposed  backfit 
provisions  would  prevent  the 
Commission  from  taking  action  as  is 
required  to  protect  public  health  and 
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safety,  the  Commission  does  not  apply 
hackht  provisions  in  a  manner  which 
would  inhibit  imposition  of 
requirements  necessary  to  achieve  an 
adequate  level  of  safety.  Under  the 
backfit  requirements  in  the  final  rule, 
costs  are  considered  only  for 
determining  the  need  to  impose 
requirements  that  provide  for  enhance<l 
levels  of  safety  that  go  beyond  those 
basic  requirements  needed  to  provide 
adequate  protection  of  the  public  health 
and  safety. 

The  final  rule  requires  a  cost  benefit 
analysis  for  any  new  requirement  or 
NRC  staff  position  unless  the 
modification  is  required  to  bring  the 
facility  into  compliance  with  written 
rules  or  orders,  or  into  conformance 
with  written  commitments  by  the 
C'orporation,  or  if  the  change  is 
necessary  to  ensure  that  the  facility 
provides  adequate  protection  of  the 
public  health  and  safety.  The  final  rule 
is  unchanged. 

Section  76.81     Authorized  use  of 
radioactive  material.  The  section  sets 
forth  requirements  for  the  Corporations 
possession  and  use  of  radioactive 
material. 

The  Corporation  commented  thai  it 
wants  language  in  the  regulations  which 
would  authorize  it  to  receive,  possess, 
own.  acquire  possession  of.  and  use 
radioactive  materials  In  places  and  for 
purposes  not  covered  by  the  certificate, 
if  otherwise  authorized  by  law.  Such 
authorization  would  not  be  part  of 
certification  and  would  involve 
approval  by  other  Federal  agencies.  This 
comment  goes  beyond  NRC^'s  authority 
with  respect  to  certification  of  the 
gaseous  diffusion  facilities.  To  the 
extent  that  the  Corporation  wants  NRC 
to  approve  activities  associated  with 
radioactive  materials  involving  other 
locations  and  other  activities,  other 
locations  and  activities  are  not  included 
ill  the  certification  authority  contained 
in  the  AEA,  as  amended  by  the  Energy 
Folicy  Act.  The  final  rule  has  been 
revised  to  make  clear  that  to  the  extent 
the  Corporation  engages  in  activities  not 
covered  by^the  certification  process,  it 
may  do  so  as  long  as  it  complies  with 
all  applicable  State  and  Federal 
regulations 

Section  76.83    Transfer  of  radioactive 
material.  This  section  contains 
rtiquiremcnts  for  the  Corporation's 
transfer  of  radioactive  material. 

DOE  recommended  that  the  provision 
of  §  76.83(d)(3)  concemmg  emergency 
shipments  l)e  deleted  as  they  are  not 
defined  and  continued  implementation 
of  current  DOE  practices  provides 
methods  for  shipment  of  material 
outside  the  normal  process.  This 
<  iiinment  was  not  adopted  and  the 


section  was  retained  to  provide  the 
flexibility  for  such  transfers  under  NRC 
certification  in  the  event  it  would  be 
needed  and  is  not  inconsistent  with 
current  NRC  practices. 

Section  76.89    Criticality  accident 
requirements.  This  section  contains 
monitoring  requirements  for  criticality 
accidents 

Commenters  requested  that  §  76.89  be 
revised  to  specifically  state  that  certain 
areas  do  not  require  criticaUty  alarms: 
(I)  Areas  containing  less  than  700  grams 
of  U-235  contained  in  uranium  of  any 
enrichment.  (2)  areas  containing  less 
than  1500  grams  of  U-235  contained  in 
uranium  enriched  up  to  4%,  (3)  areas 
containing  less  than  1400  grams  of  U- 
235  contained  in  uranium  enriched  up 
to  5%.  (4)  areas  where  special  nuclear 
material  is  packaged  and  stored  in 
approved  containers  and  in  isolated 
arrays  in  compliance  with  10  CFR  part 
71.  and  (5)  process  buildings  containing 
homogeneous  uranium  material 
enriched  to  less  than  1%.  The  NRC  does 
not  intend  to  require  monitoring  for 
areas  where  quantities  of  enriched 
uranium  are  controlled  so  that  a 
criticality  accident  is  not  credible. 
Rather  than  attempting  to  specify 
quantity  limits,  the  rule  was  modified  to 
include  a  generic  provision  such  that 
criticality  alarms  will  not  be  requiretl 
for  such  controlled  areas. 

Section  76.91     Emergency  planning. 
This  section  contains  emergency 
planning  requirements. 

Some  commenters  agreed  with  the 
emergency  plaruiing  provisions  as 
proposed.  Others  recommended  that  the 
emergency  plaiuiing  provisions  be 
revised.  A  commenter's  proposed 
changes  were  to  (1)  add  a  "general 
emergency"  category  to  the 
classification  of  accidents,  (2)  give 
annual  briefings  and  tours  to  Ore. 
poUce.  medical,  and  other  emergency 
personnel,  (3)  conduct  annual  drills  in 
addition  to  the  proposed  annual 
exercises,  and  (4)  add  separate  sections 
to  emergency  planning  documents  that 
address  the  emergency  operations  center 
and  public  notification  of  basic 
emergency  planning  and  information  in 
emergency  planning  zonei.  A 
commenter  also  suggested  that  the 
proposed  language  would  permit 
individuals  to  evaluate  their  own 
performance  in  the  required  biennial 
exercise,  rather  than  have  an 
independent  and  impartial  evaluation. 

The  emergency  planning  provisions 
in  10  CFR  peat  76  are  es.sentially  those 
of  10  CFR  part  70.  Adoption  of  these 
comments  would  result  in  emergency 
planning  requirements  similar  to  those 
in  place  at  nuclear  power  plants.  The 
nature  of  the  postulated  accidents  that 


are  considered  in  emergency  planning 
for  nuclear  power  plants  would  be 
substantially  different  from  those  that 
would  be  involved  in  emergency 
planning  for  the  gaseous  difhision 
plants.  The  regulatory  analysis  for  the 
emergency  preparedness  requirements 
contained  in  Fart  70  evaluated  the  risks 
associated  with  the  release  of  UFe  and 
concluded  that  offsite  emergency 
preparedness  should  be  based  on 
chemical  toxicity  frtMn  a  large  UF^ 
relea.se.  The  current  part  70 
requirements  are  considered  adequate 
for  these  facilities,  therefore,  these 
additional  measures  were  not  adopted. 

One  commenter  concluded  that 
§  76.91.  "Emergency  Planning,  '  does 
not  provide  for  any  offsite  emergency 
planning  except  for  a  minimal 
notification  procedure  to  offsite 
response  organizations  and  a  request  for 
offsite  assistance,  and  that  this  omission 
implies  that  no  offsite  consequences 
will  occur.  Actually,  the  rule  requires 
considerable  coordination  with  offsite 
organizations,  including  offering 
opportunities  for  orientations  and 
participation  in  exercises.  Although 
there  is  a  small  risk  of  an  incident 
which  may  require  an  offsite  response, 
the  NRC  believes  the  nature  of  these 
incidents  is  such  that  State  and  local 
governments  can  be  expected  to  respond 
in  an  adequate  manner  whether  or  not 
there  are  any  formal  written  emergency 
plans  for  offsite  releases. 

Section  76.120    Reporting 
requirements.  This  section  contains 
requirements  for  1-hour  notification,  4- 
hour  notification,  24-hour  notification. 
and  for  preparation  and  submission  of 
reports. 

One  commenter  recommended 
deletion  of  "general  emergency"  to 
make  the  language  of  the  requirement 
consistent  with  that  of  §  76.91(c). 
Because  there  was  no  intent  of 
including  a  general  emergency  class, 
this  correction  was  made. 

Another  commenter  recommended 
changing  "or"  to  "and"  between 
paragraphs  (c){l)(ii)  and  (iii).  and 
between  paragraphs  (c)(2)(ii)  and  (iii). 
This  change  was  adopted  as  being  the 
intent  of  the  proposed  rule  and  to  be 
consistent  with  10  CFR  parts  30,  40.  and 

70. 

One  commenter  recommended 
changing  the  language  in 
§  76.120(c)(l)(iii)  &T>m  "to  decay  to  a 
level  that  would  allow 
decontamination"  to  "to  decay  prior  to 
decontamination."  This  change  was 
adopted  for  consistency  with  part  70 

Tne  Corporation  suggested  that 
§  76.120(c)(2)  could  be  changed  to 
provide  that  the  failure  of  equipment 
required  by  an  operational  safety 


requirement  to  perform  certain 
functions  should  be  reported  to  the 
NRC.  The  NRC  agrees  with  the  intent  of 
the  suggestion  but  will  use  the  technical 
safety  requirement  for  consistency  of 
terminology.  The  appropriate  changes 
have  been  made  to  the  final  regulation. 
The  comment  also  recommended 
deletion  of  the  requirement  for  reporting 
equipment  failure  in  the  case  of 
equipment  required  to  restore  the 
facility  to  a  preestablished  safe 
condition.  This  suggestion  was  not 
adopted.  The  requirement  is  needed  to 
ensure  that  the  NRC  is  aware  of 
instances  when  facility  safety  during 
shutdown  and  restart  could  be 
threatened. 

The  Corporation  suggested  a 
modification  to  §  76.120(c)(3)  to  reflect 
that  both  GDPs  have  onsite  medical 
facilities  that  negate  the  need  for 
reporting  radioactive  contamination  of 
personnel.  This  suggestion  was  not 
adopted.  The  purpose  of  the 
requirement  is  to  make  the  NRC  aware 
of  emy  event  in  which  a  worker  needs 
medical  attention,  either  onsite  or 
offsite,  due  to  radiological 
contamination. 

The  Corporation  suggested  the 
deletion  of  the  record  or  log  requirement 
in  §  76.120(d).  The  NRC  maintains 
telephone  event  report  logs  in  its 
database  system  and  written  reports 
submitted  on  emergency  actions  carried 
out  in  response  to  an  emergency  plan 
activation.  There  is  no  health  and  safety 
benefit  to  be  gained  by  the  Corporation 
maintaining  an  additional  log  for  two 
years  after  an  event.  Therefore,  the  final 
regulation  has  been  changed  as 
suggested. 

One  commenter  suggested  that  the 
proposed  verbal  and  written  reporting 
requirements  should  be  modified  to  be 
consistent  with  the  current  part  70 
requirements  and  that  the  same 
language  should  be  used.  This 
suggestion  was  not  adopted.  The 
proposed  new  language  only  clarifies 
what  is  already  required  by  the  current 
wording  of  10  CFR  20.2201,  20.2202, 
70.50,  and  70.52. 

Section  76.121     Inspections.  This 
section  states  that  the  Corporation  shall 
afford  the  Commission  opportunity  for 
inspection  and  that  office  space  for 
Commission  inspection  personnel  must 
be  provided. 

No  comments  were  received  on  this 
section. 

Section  76.131     Violations.  This 
section  specifies  actions  the 
Commission  may  take  to  prevent  a 
violation,  such  as  obtaining  a  court 
order,  and  contains  civil  penalty 
provisions. 


A  commenter  asserted  that  the 
proposed  rules  do  not  include 
enforcement  provisions.  The  post 
issuance  provisions  in  §  76.70  pertain  to 
revocation,  suspension,  or  amendment 
for  cause.  Revocation  of  a  certificate  or 
approved  compliance  plan  would  be  an 
extremely  severe  sanction  and,  quite 
arguably,  the  most  severe  possible 
sanction  for  the  Corporation.  In 
addition,  §  76.60  makes  10  CFR  Part  21 
(Reporting  of  Defects  and 
Noncompliance)  applicable  to  the 
gaseous  diffusion  plants,  and  §  76.22(d) 
includes  provision  for  civil  penalties  for 
violations  of  10  CFR  part  21.  Section 
76.131  pertains  to  violations  and 
provides  for  the  Commission  to  seek  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  regulations 
and  to  seek  an  order  for  payment  of  a 
civil  penalty  for  violation  of  Section  206 
of  the  Energy  Reorganization  Act  of 
1974  (relating  to  reporting  of  defects  and 
noncompliance).  The  commenter  also 
indicated  difficulty  in  determining  what 
criminal  penalties  apply  when 
examining  §  76.133  and  the  citations 
therein.  Section  76.133(b)  identifies 
those  sections  of  part  76  for  which 
criminal  penalties  do  not  apply.  As  set 
forth  in  Section  223  of  the  AEA,  as 
amended,  the  general  penalty  for  such 
violation,  upon  conviction,  is 
punishment  "by  a  fine  of  not  more  than 
$5,000  or  by  imprisonment  for  not  more 
than  two  years,  or  both."  The  rule  was 
not  changed. 

Section  76.133    Criminal  penalties. 
This  section  specifies  criminal  sanctions 
for  violations.  For  purposes  of  section 
223  of  the  AEA  which  provides  for 
criminal  sanctions,  the  regulations  in  10 
CFR  part  76  for  which  criminal 
penalties  apply  are  issued  under 
sections  161b,  or  161i.  The  sections  for 
which  criminal  penalties  do  not  apply 
are  listed  in  §  76.133(b). 

The  Corporation  agreed  that  criminal 
sanctions  could  be  imposed  for 
violations  of  part  76  regulations  issued 
under  sections  161b  or  161o  of  the  AEA 
because  these  sections  give  the 
Commission  authority  to  issue 
regulations  to  govern  the  possession  and 
use  of  special  nuclear  material. 
However,  the  Corporation  indicated  that 
part  76  regulations  could  not  be  issued 
under  section  161o  of  the  AEA,  and 
therefore,  section  161o  should  be 
removed  as  a  potential  basis  for  criminal 
sanctions  under  §  76.133  and  other  NRC 
regulations  (e.g.,  10  CFR  19.40)  made 
applicable  to  the  Corporation.  The 
Corporation  reasoned  that  the  activities 
regulated  in  part  76  do  not  constitute 
licensed  or  other  activity  within  the 
scope  of  161o. 


The  Commission  agrees  that  161o  of 
the  AEA  applies  to  licensed  and  other 
activities  that  are  not  the  subjects  of  the 
regulations  in  part  76.  Therefore, 
§  76.133  has  been  revised  by  deleting 
section  161o  as  an  authority  for  the 
issuance  of  regulations  in  part  76  and 
imposition  of  criminal  sanctions  under 
section  223  of  the  AEA.  The 
Commission  does  not  believe  that  it  is 
necessary  to  revise  the  "Criminal 
Penalties"  sections  of  other  parts  that 
apply  to  the  Corporation  because  the 
references  to  161  o  as  one  of  the  non- 
exclusionary  bases  for  issuance  of 
regulations  in  the  other  parts  also  apply 
to  actions  of  licensees  and  other  persons 
engaged  in  activities  within  the  scope  of 
161o. 

B.  Procedural  Requirements 

As  directed  by  section  1701(c)  of  the 
AEA,  as  amended,  the  rule  contains 
procedures  for  the  annual  certification 
process.  Apart  from  requiring  an  annual 
application  for  a  certificate  of 
compliance  and  a  determination  by  the 
Commission,  in  consultation  with  EPA. 
of  compliance  with  the  NRC's 
standards,  the  legislation  does  not 
specify  procedures  for  the  certification 
process.  In  addition,  the  amendments  to 
the  AEA  provide  that  the  requirement 
for  a  certificate  of  compliance  is  in  lieu 
of  any  requirement  for  a  license.  Thus, 
the  NRC  has  substantial  discretion  in 
determining  appropriate  procedures  for 
the  certification  process.  By  providing 
for  public  notice  and  a  written  comment 
period  with  respyect  to  an  application  for 
a  certificate  of  compliance,  as  well  as 
the  opportunity  for  the  Corporation  and 
other  interested  parties  to  petition  the 
Commission  for  review  of  the  decision 
to  grant  or  deny  a  certificate  or  request 
for  approval  of  a  compliance  plan,  the 
Conmiission  believes  that  it  is  adopting 
a  fair  and  efficient  certification  process/ 
procedure. 

The  procedural  requirements  for  the 
certification  process  to  implement 
provisions  of  the  Act  and  to  constitute 
the  Commission's  certification  process 
include: 

Section  76.21     Certificate  required. 
This  section  contains  the  requirement 
that  the  gaseous  diffusion  plants  may 
not  be  operated  without  a  certificate  of 
compliance  or  an  approved  compliance 
plan. 

A  comment  was  received  concerning 
operation  of  the  GDPs  between  the  time 
the  NRC  issues  the  standards  and  issues 
a  certificate  or  approves  a  compliance 
plan.  The  Corporation's  authority  to 
continue  to  operate  the  GDPs  under 
DOE  oversight  afler  part  76  becomes 
effective,  but  before  the  NRC  completes 
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the  initial  certification  process,  tias  been 
clarified. 

A  commenter  st»t«d  the  belief  that  the 
Corporation  should  not  be  able  to 
operate  the  faciUtie*  without  a 
certificate  of  compliance.  This  view 
appears  to  be  based  on  a 
misunderstanding  of  the  AEA.  Section 
1 403  of  the  AEA  requires  that  the 
Corporation  lease  the  facilities  for  a 
period  of  6  years,  which  commenced  on 
July  1,  1993  (see  also  section  1314(e)). 
but  section  1701  also  gave  the  NRG  2 
voars  from  October  24,  1992.  for 
establishment  of  standards  under  which 
the  NRC  would  then  determine  whether 
to  certify  compliance  with  the 
standards.  During  the  interim  period. 
DOE  has  oversight  responsibility  for  the 
CDPs  until  the  NRC  establishes  its 
standards  and  completes  the  first 
certification  process. 

In  response  to  another  comment,  the 
rule  has  been  revised  to  permit  receipt 
of  radioactive  material  under  either  a 
certificate  or  an  approved  compliance 
plan. 

Section  76.31    Annual  application 
requirement.  This  section  specifies  the 
date  by  which  the  annual  application 
must  be  filed.  The  initial  certification 
would  be  based  on  review  of  an 
application  submitted  by  the 
Corporation.  The  initial  application 
would  contain  a  complete  description  of 
operations,  a  safety  analysis,  and  other 
information  required  to  demonstrate 
compliance  with  NRC  requirements. 
Subsequent  applications  could  reference 
previously  submitted  information.  For 
annual  reviews  after  the  initial 
certification,  the  Commission  would 
focus  on  new  information  and  changes 
from  the  previous  year  and  public 
comments.  The  Commission  anticipates 
that  it  will  perform  a  complete  review, 
similar  to  that  performed  for  the  initial 
certification,  every  10  years. 

The  footnote  concerning  the  date  for 
submission  of  the  initial  appUcation  has 
been  changed  in  response  to  a  comment 
from  the  Corporation  to  provide  at  least 
6  months  for  submission  of  the  initial 
application  after  the  rule  becomes 
effective. 

Section  76.33     Application 
procedures.  This  section  contains  filing 
requirements  and  specifies  the  required 
contents  of  the  application.The  rule 
requires  any  application  which  contains 
restricted  data,  classified  national 
security  information,  unclassified 
controlled  nuclear  information, 
safeguards  information,  or  proprietary 
or  other  withholdable  data  to  be 
prepared  in  such  a  manner  that  all  such 
information  or  data  are  separated  from 
the  information  to  be  made  available  to 
ilie  public. 


The  Corporation  staled  that  the  word 
"identifiable."  used  in  %  76.33(c)(2)  to 
describe  areas  of  noncompliance,  was 
unclear  and  should  be  revised  to  be 
"identified"  as  stated  in  other  NRC 
regulations  {e.g.,  10  CFR  21.1  and 
70.9(b)).  They  indicated  that  it  is  not 
clear  how  the  NRC  would  determine 
whether  a  particular  noncompliance  to 
be  addressed  in  a  compliance  pltm  was 
"identifiable."  The  NRC  agrees  that  this 
word  is  ambiguous,  and  it  has  been 
changed  to  "identified"  in  the  final  rule 
as  stated  in  10  CFR  20.1  and  70.9(b). 

Several  comments  were  received 
concerning  the  environmental  aspects  of 
the  certification  process  and  existing 
environmental  conditions  at  the 
facibties  including  the  presence  of 
contamination  due  to  transuranics  and 
their  daughters.  The  Department  of 
Energy  prepared  an  Environmental 
Impact  Statement  for  the  Portsmouth 
gaseous  diffusion  plant  in  1977  and  an 
Environmental  Assessment  of  the 
Paducah  facility  in  1982.  The  NRC  has 
reviewed  those  docimients.  as  well  as 
environmental  reports  prepared  by  DOE 
for  both  facilities  in  1992  and 
environmental  audits  prepared  by  DOE 
prior  to  turning  operation  of  the 
Facilities  over  to  the  Corporation  in 
1993.  The  NRC  also  conducted 
extensive  site  visits.  No  significant 
differences  in  operations,  previously 
evaluated  by  DOE,  were  identified  that 
would  result  in  current  operations 
having  significantly  different 
environmental  effects  than  those  already 
evaluated  in  DOEs environmental 
reviews.  In  addition,  any  known 
quantities  of  transuranics  or  their 
daughters  at  facilities  under  the  NRC 
regulatory  certification  process  most 
likely  came  from  the  processing  of 
recycled  uranium  in  the  past.  The 
Corporation  will  be  required  to  provide 
for  adequate  protection  of  public  health 
and  safety  as  a  result  of  operations  at  the 
leased  facilities,  including  releases  of 
effluents  to  the  environment  as 
specified  in  §  76.60(d)  that  is  based  on 
the  regulations  in  10  CFR  part  20.  As 
established  by  the  Act.  the  NRC  will 
issue  a  certificate  only  for  the  current 
operations  of  the  facility  and  will  not 
evaluate  preexisting  conditions.  All 
preexisting  conditions  are  outside  of 
NRC  authority,  bi  consideration  of  this 
limited  authority,  this  section  was 
changed  to  only  require  submittal  of 
additional  information  that  deviates 
from  IX)E-published  environmental 
documents  for  these  facilities.  Also,  in 
this  regard,  the  Act  requires  the 
Director,  as  specified  in  §  76.53.  to 
consult  with  the  Environmental 


Protection  Agency  (EPA)  on 
applications  for  certification. 

The  NRC  has  reviewed  comments 
concerning  decommissioning  and 
existing  site  environmental 
contamination.  The  NRC  is  currently 
working  with  the  EPA  in  establishing 
standards  fOT  the  decommissioning  of 
nuclear  facilities.  These  EPA  standards 
will  be  applied  in  the  decommissioning 
of  these  plants. 

Several  commenters  responded  to  the 
requirement  concerning  separation  of 
certain  material,  such  as  classified  or 
proprietary  material,  from  the 
information  to  be  made  available  to  the 
public.  This  reqjiirement  conforms  to 
other  NRC  regulations  on  the  separation 
of  submitted  information.  The  special 
handling  of  the  specified  material  is 
required  to  protect  information  that 
could  be  detrimental  to  national  or 
facility  security  and  the  Corporation's 
business.  In  appropriate  cases,  the 
Commission  has  procedures  to  permit 
access  to  the  material  for  individuals 
who  have  been  properly  cleared  and  are 
bound  by  law  to  protect  the  information. 

The  Corporation  suggested  that  the 
proposed  rule  be  modified  in  several 
places  to  state  that  the  Corporation  need 
not  describe  procedures  for  sp)ecial 
nuclear  material  where  the  function  is 
the  responsibility  of  DOE.  The  NRC 
recognizes  that  the  Corporation  will  hot 
control  all  activities  at  the  enrichment 
plant  sites,  and  that  DOE  will  continue 
to  conduct  certain  activities  involving 
enriched  uranium  at  sites  which  are 
outside  of  NRC  jurisdiction.  Any 
interaction  between  DOE  and  the 
Corporation-leased  facilities  will  be 
carefiilly  monitored  by  NRC  to  assure 
that  safety  and  safeguards  requirements 
are  met  by  the  Corporation.  However, 
the  suggested  rule  changes  were  not 
adopted  because  it  is  inappropriate  for 
the  rule  to  attempt  to  address  DOE 
activities  which  fall  outside  NRC 
jurisdiction. 

Also,  in  response  to  a  comment,  the 
final  rule  requires  more  detailed 
information  about  the  Corporation's 
management  structure  similar  to  that 
required  by  part  70. 

Section  76.36    Annual  renewal.  The 
Corporation  requested  a  change  in 
format  regarding  contents  of 
applications  for  the  purpose  of 
increased  clarity  regarding  the  precise 
scope  of  the  initial  application  and  of 
renewal  applications.  Included  in  the 
proposed  restructuring  was  revision  of 
proposed  §  76.35  pertaining  to  contents 
of  applications  so  as  to  limit  its  scope 
to  the  contents  of  the  initial  application. 
The  Corporation  also  recommended  the 
addition  of  a  new  §  76.36  so  as  to  set 


forth  the  precise  content  of  the  annual 
resubmittal. 

The  NRC  agrees  that  revisions  to 
specifically  address  the  renewal 
procedures  would  add  clarity  to  the 
prescribed  content  of  the  initial  and 
renevral  applications.  As  a  result,  the 
final  rule  adds  a  new  Section  76.36  to 
address  required  contents  for  annual 
renewal  applications  and  identifies  the 
information  that  must  be  submitted  for 
annual  review  following  the  initial 
certification  action.  This  new  section 
clarifies  and  confirms  that  the 
Corporation  may.  as  part  of  its 
application  for  renewal,  either  submit 
the  information  specified  in  §  76.35 
pertaining  to  the  initial  application  or 
rely  upon  the  application(s)  upon  which 
the  existing  certificate  is  based  and 
identify  any  f)ertinent  changes  or 
proposed  changes  as  specified  in 
§  76.36(c)(2).  The  provision  permitting 
incorporation  of  previous  submissions 
by  clear  and  specific  reference  has  been 
moved  from  proposed  §  76.33(f)  to 
§  76.36(b). 

Section  76.37    Federal  Register 
notice.  This  section  describes  the  public 
notice  on  a  fibng  of  an  application, 
provides  an  opportunity  for  pubUc 
comment,  and  indicates  the  date  of  any 
public  meeting. 

Ohio  Qtizens  for  Responsible  Energy 
(OCRE)  requested  that  the  Commission 
provide  at  least  an  80-day  period  for 
pubUc  comment  on  the  initial 
application  for  a  certificate  and  for 
complete  review  of  renewal  applications 
that  is  intended  every  10  years.  OCRE 
views  the  proposed  30-day  period  as  too 
brief  for  learning  through  publication  in 
the  Federal  Register  of  the  filing  of  an 
application  and  to  respond  to  such  a 
complex  matter. 

Another  commenter,  the  Central  Mid- 
VVest  Interstate  Low-Level  Radioactive 
Waste  Conmiission,  recommended  that 
the  Commission  provide  for  at  least  a 
60-day  period  for  public  comment  on  an 
application  for  initial  issuance  or 
renewal  of  a  certificate. 

Section  76.37  does  not  specify  the 
time  p>eriod  which  will  be  afforded  for 
public  comment  on  an  application. 
However,  the  Commission  has  indicated 
that  it  plans  to  provide  at  least  a  30-day 
comment  period  (February  11.  1994:  59 
FR  6797).  In  light  of  the  comments 
received,  the  Commission  has 
determined,  as  a  matter  of  policy,  that 
it  intends  to  provide  a  comment  period 
of  at  least  45  days.  However,  the 
Commission  caimot  assure  that  any 
longer  public  conunent  period  will  be 
provided  in  light  of  the  need  for  an 
expeditious  determination  of  the 
application  on  an  annual  basis, 
including  NRC  staff  review  of  the 


application  and  public  comments, 
preparation  and  issuance  of  the 
Director's  decision,  and  consideration  of 
petitions  for  review  by  the  Commission. 

The  Commission  notes  that  it  has 
provided  for  the  annual  filing  of  an 
application  by  a  specific  date  and  that 
it  will  promptly  make  a  copy  of  the 
application  available  in  local  public 
document  rooms  near  the  gaseous 
diffusion  plants.  These  aspects  of  the 
certification  process  should  enhance  the 
ability  of  the  public  to  provide  comment 
on  the  application. 

Section  76.39    Public  meeting.  This 
section  describes  the  procedures  for 
conducting  a  public  meeting  on 
applications  at  the  discretion  of  the 
EHrector.  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS),  NRC  A 
public  meeting  will  be  held  on  the 
initial  certification  application. 

Ohio  Citizens  for  Responsible  Energy 
(OCRE)  requested  that  the  regulations 
require  a  pubbc  meeting  on  the  initial 
certification  process  and  for  the  , 

complete  review  that  the  NRC 
anticipates  performing  every  10  years. 

The  final  rule,  as  did  the  proposed 
rule,  provides  that  a  pubbc  meeting  will 
be  held  if  the  Director,  at  his  or  her 
discretion,  determines  that  a  meeting  is 
in  the  public  interest  with  respect  to  a 
decision  on  the  appUcation.  The  NRC 
has  already  indicated,  as  a  matter  of 
pohcy,  that  a  public  meeting  will  be 
held  on  the  initial  certification 
application.  Tte  Commission  continues 
to  be  committed  to  holding  such  a 
meeting.  The  scope  of  the  Commission's 
review  and  pubUc  expression  of  interest 
in  a  public  meeting  will  be  important 
factors  in  the  Director's  decision  on 
whether  a  meeting  on  any  certificate 
renewal  is  in  the  public  interest. 

However,  it  is  not  clear  that  a  pubUc 
meeting  will  be  necessary  on  any  armual 
renewals.  Commenters  on  an 
application  may  request  a  public 
meeting  on  annual  renewals.  The 
Director,  NMSS,  will  consider  these 
comments  in  making  a  determination  of 
whether  a  pubbc  meeting  is  in  the 
public  interest. 

OCRE  also  requested  that  the  NRC 
provide  persons  whose  interests  may  be 
affected  by  operation  of  the  facilities 
with  the  opportunity  for  a  formal 
adjudication  to  contest  a  certification 
and  ensure  correction  of  past  problems. 

The  Commission  has  not  made 
provision  for  a  formal  adjudicatory 
hearing  on  a  certification  decision 
whenever  requested  by  a  person  whose 
interests  are  adversely  affected.  PubUc 
notice,  opportunity  for  written " 
comment,  and  opportunity  to  petition 
the  Commission  regarding  a  Director's 
decision  should  provide  a  fair  and 


efficient  procedural  process  for  public 
participation  in  the  certification 
decision.  It  must  be  recognized  that 
Congress  explicitly  provided  for  a 
certification  process  in  lieu  of  licensing 
requirements  and  did  not  specif^'  any 
particular  procedures  for  the 
certification  process.  However,  in 
addition  to  the  specific  procedures 
which  the  Commission  is  providing,  the 
Commission  has  also  made  clear  its 
discretion  to  adopt  by  rarier  further 
procedures  that  it  determines  would 
serve  the  piupose  of  the  Commission's 
review  of  the  Director's  decision 
(§§  76.62(c)  and  76.64(c)). 

Section  76.41     Record  underlying 
decisions.  This  section  specifies  that 
any  decision  will  be  based  on 
information  in  the  record  and  that 
significant  information  on  any 
proceeding,  with  Umited  exceptions, 
will  be  part  of  the  public  docket.  This 
is  not  intended  to  constitute  a 
requirement  of  adjudication  on  the 
record  after  opportunity  for  agency 
hearing  under  the  Administrative 
Procedure  Act. 

No  comments  were  received  on  this 
section. 

Section  76.43    Annual  date  for 
decision.  This  section  describes  the 
timing  of  the  annual  decision  on  the 
application  by  the  Director,  NMSS,  to  be 
made  within  6  months  of  receipt  of  the 
appUcation. 

No  comments  were  received  on  this 
section. 

Section  76.45    Application  for 
amendment  of  certificate.  TTiis  section 
states  the  procedures  to  be  followed  by 
the  Corporation  in  applying  for  an 
amendment  of  a  certificate  before  the 
established  date  of  the  nexl  application 
for  a  certificate. 

DOE  commented  that  applic2tior.s  for 
amendment  should  be  submitted  by  the 
Corporation  under  oath  or  affirmation. 
The  Commission  has  included  this 
change  in  the  final  rule. 

Section  76.51    Conditions  of 
certification.  This  section  states  that  the 
Corporation  shall  comply  with  all 
requirements  set  forth  and  referenced  in 
part  76,  or  in  a  certificate  of  compliance, 
or  in  an  approved  compliance  plan. 

In  one  of  its  comments,  the 
Corporation  requested  that  this  section 
be  revised  to  permit  the  Corporation  to    , 
modify  its  programs  for  material  control 
and  accounting,  physical  protection, 
protection  of  special  nuclear  material  in 
transit,  security,  safeguards,  and 
emergency'  response  so  long  as  the 
changes  do  not  decrease  the 
effectiveness  of  the  appUcable  plans. 
This  permission  is  already  granted  in 
§  76.68  of  the  proposed  rule.  That 
section  permits  the  Corporation  to  make 
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changes  to  the  plant  or  the  plant's 
operations  without  prior  Commission 
approval  provided  certain  conditions 
are  met. 

In  another  comment,  the  Corporation 
suggested  various  retention  periods  for 
records  of  changes  to  material  control 
and  accounting  plans  made  without 
prior  Commission  approval  and  for 
records  of  changes  to  security  and 
safeguards  plans  made  without  prior 
Commission  approval.  Requirements  for 
retention  of  these  kinds  of  records  are 
addressed  in  the  proposed  §  76.68(d). 
The  record  retention  period  for 
procedural-like  changes  is  standardized 
at  two  years  and  is  shorter  than  the 
periods  proposed  by  the  Corporation. 
Records  of  changes  to  the  plant  must  be 
retained  for  the  duration  of  the  lease. 
The  Corporation  comment  did  not 
explicitly  address  retention  of  records  of 
changes  to  the  plant.  The  required 
period  is  deemed  justified  because  it  is 
important  to  both  safety  and  safeguards 
to  have  available  records  describing  the 
current  and  past  plant  configurations. 

A  final  comment  from  the  Corporation 
on  this  section  suggested  a  schedule  for 
informing  the  Commission  of  various 
kinds  of  changes  made  without  prior 
Commission  approval.  The  submission 
requirement  is  addressed  in  §  76.68(b). 
The  time  allowed  has  been  extended 
from  90  days  in  the  proposed  rule  to 
annually  in  the  final  rule.  The  annual 
submission  date  allows  more  time  for 
submission  than  any  of  the 
Corporation's  suggestions.  The  annual 
submission  date  could  coincide  with  the 
annual  application  and  is  justified  by 
the  continuing  presence  of  an  onsite 
NRC  resident  inspector  who  would  be 
aware  of  the  changes. 

Section  76.53     Consultation  with 
Environmental  Protection  Agency 
(EPA).  This  section  states  that  the 
Commission  will  consult  with  the  EPA 
in  making  the  annual  decision  on  the 
application  for  a  certificate,  including 
the  provisions  of  any  compliance  plan, 
and  solicit  their  written  comments  on 
the  application. 

No  comments  were  received  on  this 
section. 

Section  76.55     Timely  renewal.  This 
section  states  that  timely  filing  of  an 
application  for  a  certificate  of 
compliance  will  maintain  in  effect  any 
'  existing  certification  or  approved 
compliance  plan  effective  until  issuance 
of  a  final  decision  on  the  application. 
This  addresses  the  unlikely  situation  in 
which  the  Commission  is  unable  to 
make  the  required  annual  determination 
regarding  an  application  for  a  certificate 
of  compliance  despite  timely  filing  of 
the  application.  In  this  case,  the 
Commission  will  deem  its  prior 


determination  regarding  compliance 
effective  until  final  resolution  of  the 
subsequent  application  and  will  advise 
Congress  annually  as  required  under 
Section  1701(b)  of  the  AEA. 

The  Corporation  requested  that  the 
provision  on  timely  renewal  be 
modified  by  providing  that  an  existing 
certificate  of  compliance  or  approved 
compliance  plan  not  expire  until  the 
annual  application  for  a  certificate  of 
compliance  "has  been  finally 
determined  by  the  Commission"  rather 
than  at  the  time  of  the  Director's 
determination  of  the  application.  The 
Corporation  also  requested  that  the 
condition  of  timely  filing  of  "a  sufficient 
annual  application"  be  changed  to 
timely  filing  of  "an  annual  application 
in  proper  form." 

The  Commission  agrees  that  an 
existing  certificate  or  approved 
compliance  plan  should  not  expire  until 
a  final  determination  is  made  by  the 
agency  on  the  renewal  appUcation  for 
the  certificate.  The  final  rule  has  been 
revised  accordingly.  The  Commission 
intends  that  a  certification  process  will 
normally  be  completed  on  an  annual 
basis  in  the  absence  of  extraordinary  or 
unusual  circumstances  preventing  the 
completion  of  the  process. 

The  final  rule  has  been  revised  to 
clarify  that  the  Corporation  will  not  be 
penalized  if  NRC  does  not  complete  the 
certification  process  expeditiously. 
However,  the  Corporation  must  timely 
file  a  sufficient  application  that 
addresses  all  the  elements  in  §  76.36  for 
the  Conmiission's  determination.  NRC 
staff  questions  regarding  information 
provided  in  the  application  will  not 
cause  an  application  to  be  judged 
insufficient. 

Section  76.60     Regulatory 
requirements  which  apply.  This  section 
specifies  the  requirements  which  the 
NRC  will  apply  in  certifying  the 
Corporation's  operation  of  the  gaseous 
diffusion  plants. 

One  commenter  suggested  that  in 
several  places  the  phrase  "shall 
demonstrate  compliance"  should  be 
changed  to  "shall  comply."  The  NRC 
agrees  with  this  comment  and  has 
changed  the  final  regulation. 

The  Corporation  requested  that  the 
rule  be  changed  to  allow  two  years  to 
convert  administrative  and  procedural 
elements  of  its  radiation  protection 
program  to  meet  the  standards  for 
protection  against  radiation  contained 
in  10  CFR  part  20.  DOE  commented  that 
the  implementation  of  part  20 
requirements  should  be  based  upon  a 
schedule  that  achieves  implementation 
in  a  timely,  cost-effective  manner. 
Although  the  Corporation  agreed  that 
the  dose  limits  should  become 


immediately  effective  upon  receipt  of 
the  certification  or  an  approved 
compliance  plan,  they  provided  no 
information  on  how  they  would  be 
capable  of  implementing  the  dose  limits 
without  procedures  or  administrative 
controls  in  place.  The  requested  two- 
year  extension  could  mean  that  the 
elements  of  part  20  would  not  be  in 
place  until  late  1996.  The  Commission 
recognizes  that  although  there  will  be 
significant  effort  required  to  implement 
part  20,  sufficient  time  is  available  for 
the  Corporation  to  begin  to  implement 
these  requirements.  If  the  Corporation  is 
unable  to  complete  development  of  the 
appropriate  procedures  and 
administrative  controls,  including 
training  before  the  date  of  the  NMSS 
Director's  decision,  any  remaining 
activities  should  be  presented  as  a  part 
of  a  compliance  plan.  In  addition,  the 
Corporation  expressed  concern  with 
obtaining  National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP) 
approvals.  Because  NVLAP  testing 
occurs  every  3  months  and  the  facilities 
possess  Department  of  Energy 
Laboratory  Accreditation  Program 
(DOELAP)  certification,  there  should  be 
no  difficulty  in  obtaining  NVLAP 
accreditation  before  the  NMSS 
Director's  decision. 

Another  comment  noted  that  until  the 
initial  certification,  DOE  has  the 
regulatory  oversight  authority  over  the 
gaseous  diffusion  plants  (GDPs)  and, 
therefore,  the  implementation  date  for 
10  CFR  parts  19  and  21  should  coincide 
with  issuance  of  the  initial  certificate, 
rather  than  earlier  as  in  the  proposed 
regulation.  The  NRC  agrees  with  this 
comment,  and  the  regulation  has  been 
so  changed. 

Louisiana  Energy  Services  (LES) 
raised  the  issue  of  requiring,  through 
part  76,  that  the  Corporation  maintain 
liability  insurance  comparable  to  that 
required  by  10  CFR  part  140  for 
uranium  enrichment  facilities.  The 
provision  cited  by  LES,  10  CFR  140.13b, 
is  based  on  section  193  of  the  AEA.  This 
section  specifically  requires  that  the 
NRC  require,  as  a  condition  of  licensing 
any  enrichment  facility,  that  liability 
insurance  be  maintained  by  the  licensee 
sufficient  to  cover  liability  arising  from 
operations  at  the  licensed  facility.  The 
legislation  establishing  the  Corporation 
specifically  provides  that  Price- 
Anderson  indemnification  will  be 
provided  by  the  Department  of  Energy 
under  Section  170d  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (AEA) 
for  the  gaseous  diffusion  facilities  leased 
to  the  Corporation  by  the  DOE.  Further. 
Section  170a  of  the  AEA  provides  that 
NRC  may  require  financial  protection 
for  facilities  licensed  under  sections  5.i. 


63,  81, 103,  104,  and  185.  The 
certification  process  does  not  constitute 
issuance  of  a  license  within  any  of  these 
sections  of  the  AEA.  Accordingly,  it  is 
the  Commission's  conclusion  that 
requiring  additional  NRC  mandated 
liability  insurance  for  the  Corp>oration's 
operations  is  neither  appropriate  nor 
necessary. 

One  commenter  recommended  the 
inclusion  of  the  reference  to  10  CFR  part 
95  that  covers  security  and  safeguarding 
information  in  this  section  for 
consistency  as  other  regulations  which 
apply  are  listed.  The  NRC  agrees  with 
this  comment  and  the  final  regulation 
has  been  so  changed. 

Several  commenters  expressed 
concerns  about  the  applicability  of 
Environmental  Protection  Agency 
regulations  in  40  CFR  parts  61  and  190. 
noting  that  although  10  CFR  part  20 
incorporates  40  CFR  part  190, 10  CFR 
part  76  did  not  explicitly  reference  40 
CFR  part  190.  The  NRC  notes  that 
because  the  Corporation  is  required  to 
comply  with  10  CFR  part  20,  it  must 
also  comply  v»rith  40  CFR  part  190.  and 
40  CFR  part  61.  Subpart  H,  and  that 
explicit  references  in  part  76  arc  not 
necessarj'. 

One  commenter  noted  that  certain  of 
the  existing  regulations  referenced  by 
the  proposed  rule  provided  for  the 
imposition  of  civil  penalties  but 
contended  that  authority  for  the  NRC  to 
issue  a  civil  penalty'  is  not  included  in 
the  Energy  Policy  Act.  The  NRC  agrees 
with  the  comment  and  the  final  rule  has 
been  revised  to  delete  the  ci\-il  penalty 
provisions. 

Section  76.62    Issuance  of  certificate 
and/or  approval  of  compliance  plan. 
This  section  specifies  that  the  EHrector, 
NMSS,  will  issue  a  written  decision  on 
the  Corporation's  application  and  states 
that  the  Corjxiration  or  affected 
members  of  the  public  who  have 
provided  comments  in  the  proceeding 
may  seek  the  Commission's  re\'iew  of 
the  Director's  decision. 

The  Corporation  recommended  that 
this  section  be  revised  to  clarify  that  a 
certificate  and  a  compliance  plan  are 
not  exclusive  of  the  issuance  of  the 
other.  They  also  expressed  concern  that 
the  proposed  language  might  be 
interpreted  to  require  the  Director  to 
withhold  the  certificate  of  compHance 
in  its  entirety  if  there  are  any 
outstanding  areas  of  noncomphance. 
They  requested  that  the  language  of  the 
proposed  rule  be  modified  to  explicitly 
state  that  a  certificate  of  compliance 
would  be  issued  for  all  areas  of  full 
compliance  and  a  compliance  plan  for 
areas  of  current  noncompliance.  The 
Commission  agrees  that  it  may  issue  a 
>  Brtificate  of  compliance  covering  those 


areas  where  the  Corporation  is  in 
compbance  with  applicable 
requirements  and  the  Commission  may 
also  approve  conciurently  a  compliance 
plan  for  areas  of  noncompliance.  This 
section  is  modified  to  clarify  this  intent. 

The  Corporation  requested 
modification  of  proposed  §  76.62(c)  to 
provide  that  petitions  for  the 
Commission's  review  of  a  Diredor's 
decision  to  issue  a  certificate  and/or 
approve  a  compbance  plan  "shall  be 
limited  to  matters  raised  in  the 
petitioner's  written  or  verbal 
comments."  The  Commission  declines 
to  limit  petitioners  for  Commission 
review  to  matters  raised  in  that 
petitioner's  previous  vmtten  or  verbal 
comments.  A  Director's  decision  on  a 
certificate  or  proposed  compliance  plan 
may  respond  to  issues  raised  by  other 
commenters  or  include  provisions  that  a. 
commenter  did  not  anticipate.  For  these 
reasons,  those  persons  whose  interests 
may  be  affected  and  w^ho  submitted 
uTiften  or  verbal  comment  on  an 
appUcation  will  be  permitted  to  seek 
Commission  review  of  the  Director's 
decision. 

One  commenter,  OCRE,  felt  that  the 
15-day  period  (fi-om  the  date  of  Federal 
Register  Notice)  for  filing  a  petition  for 
Commission  review  of  a  Director's 
decision  to  grant  or  deny  a  certificate,  or 
approve  or  disapprove  a  compliance 
plem,  was  too  short.  OCRE  requested 
that  this  15-day  period  be  extended  to 
at  least  25  days.  It  stated  that  some 
commenters,  particularly  individuals 
and  public  interest  groups  that  depend 
upon  libraries  for  access  to  the  Federal 
Register,  may  not  learn  of  the  Director's 
decision  within  15  days  unless  the 
Director's  decision  is  provided  to  all 
commenters  on  the  application  for  a 
certificate. 

The  Corporation  stated  that  the  15- 
day  period  for  filing  of  a  petition  for 
review  of  a  Director's  decision  to  deny 
a  certificate  or  not  approve  a 
compliance  plan  was  too  short  and 
requested  at  least  30  days  to  file  such  a 
petition.  The  Corporation  also 
recommended  that  the  rules  provide 
that  a  Commission  decision  denying  an 
application  for  a  certificate  or 
disapproving  a  compliance  plan  must 
state  that  it  does  not  become  effective 
until  at  least  10  days  after  the  date  of  the 
decision.  In  support  of  these 
recommendations,  the  Corporation 
stated  that  a  denial  could  have  a 
significant  impact  on  it  and  may  have 
potential  implications  for  national  and 
public  policy  because  the  gaseous 
diffusion  plants  supply  40  percent  of 
the  world  market  and  90  percent  of  the 
domestic  market  for  enriched  uranium 


and  are  currently  the  sole  domestic 
source  of  enrichment  services. 

Both  the  Corporation  and  OCRE  felt 
that  the  10-day  period  from  the  date  of 
filing  a  petition  for  review  for 
responding  to  a  petition  for  review  was 
too  short.  The  Corporation  requested 
that  this  10-day  period  for  fiUng 
responses  to  a  petition  for  review  be 
ex-tended  to  30  days  because  of  the 
burden  and  prejudice  that  might  occur 
if  the  Corporation  were  faced  with 
multiple  petitions. 

OCRE  requested  that  this  10-dav 
period  for  responding  to  a  petition  be 
lengthened  to  at  least  20  days.  To  ensure 
adequate  notice  to  interested 
commenters.  OCRE  requested  not  only 
ser\'ice  of  the  Director's  decision  on 
commenters  but  also  a  mechanism  for 
ensuring  that  commenters  could  receive 
timely  notice  of  a  petition  for  review. 
OCRE  observed  that  the  cost  of  requiring 
a  petitioner  to  serve  all  commenters 
could  be  prohibitive  and  suggested  a 
remedy  such  as  a  telephone  information 
line  with  recorded  information  on  the 
case  or  a  computerized  bulletin  board 
system. 

The  Commission  recognizes  that  the 
time  periods  for  filing  of  a  petition  for 
Commission  review  and  responding  to  a 
petition  for  review  are  relatively  short. 
The  Commission's  flexibility  in  the 
timing  of  the  certification  process  is 
limited,  as  noted  above,  because  of  the 
need  for  an  expeditious  determination 
of  the  appUcation  on  an  annual  basis, 
including  staff  review  of  the  application 
and  public  comments,  preparation  and 
issuance  of  the  NMSS  Director's 
decision,  and  consideration  of  petitions 
for  review  by  the  Commission. 

The  Commission  will  promptlv  make 
copies  of  an  application  for  a  certificate 
or  approval  of  a  compliance  plan 
available  in  local  public  document 
rooms  at  or  near  the  gaseous  diffusion 
plants  and  will  issue  a  press  release  at 
the  time  the  Director's  decision  is 
issued.  The  Commission  also  intends  to 
make  promptly  available  copies  of  all 
Federal  Register  notices  relating  to  the 
certification  process,  as  well  as  petitions 
for  review,  and  responses  to  petitions 
for  review  at  those  locations.  In 
addition,  the  NRC  staff  will  examine  the 
feasibiUty  of  establishing  a  computer 
bulletin  board  to  provide  information  on 
the  appUcation's  status. 

For  these  reasons,  the  Commission 
has  not  altered  the  time  periods  for 
filing  of  petitions  for  review  or 
responses  thereto.  However,  the 
Commission  has  added  §  76.74  to  the 
final  rule  that  clarifies  the  computation 
of  designated  time  periods  and  confirms 
the  Commission's  ability  to  extend  or 
shorten  time  periods  for  action  for  good 
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cause.  Therefore,  the  Commission  may 
be  able  to  provide  some  extension  of  the 
period  for  filing  of  petitions  and 
responses  if  time  permits  during  the 
period  of  a  particular  certification 
process. 

The  Commission  declines  to  specify 
by  regulation  that  a  decision  denying  an 
application  for  a  certificate  or 
disapproving  a  compliance  plan  must 
state  that  it  does  not  t)ecome  effective 
until  at  least  10  days  after  the  daie  of  the 
decision.  The  Commission  has 
determined  that  binding  itself  to  such  a 
delay  would  be  inappropriate  in 
emergency  circumstances. 

Section  76.64    Denial  of  certificate  or 
compliance  plan.  This  section  states 
that  the  Director,  NMSS,  may  deny  the 
Corporation's  application  and  that  the 
denial  will  be  noticed  in  the  Federal 
Register.  This  section  also  provides  an 
opportunity  for  the  Corporation  to 
submit  a  compliance  plan  before  the 
denial  is  issued.  It  also  states  that  the 
Corporation  or  affected  members  of  the 
public  who  have  provided  comments  on 
the  application  may  seek  the 
Commission's  review  of  the  Director's 
decision. 

In  response  to  a  comment,  this  section 
is  revised  to  clarify  that  the  compliance 
plan  is  a  DOE  document. 

Section  76.66     Expiration  and 
termination  of  certificate.  The 
Corporation  requested  that  the  NRC  add 
a  new-section  to  the  final  rule  which 
would  address  expiration  and 
termination  of  certificates. 

The  Commission  agrees  that  these 
provisions  are  useful.  Thus,  a  §  76.66 
has  been  added  to  the  final  rule. 
Paragraph  (a)  clarifies  that  "except  as 
provided  in  §  76.55  [timely  renewal),  a 
certificate  expires  at  the  end  of  the  day, 
in  the  month  and  year  stated." 
Paragraph  (b)  adds  a  requirement  of 
prompt  notice  to  the  Commission  when 
the  Corporation  decides  to  terminate 
operation  of  either  of  the  GDPs  and 
other  authorized  activities  under  the 
certificate.  Paragraph  (c)  clarifies  that 
the  Corporation  must  terminate 
operations  on  or  before  the  expiration 
date  in  the  existing  certificate  if  it  does 
not  submit  an  application  for  renewal  of 
the  certificate. 

Section  76.68     Plant  changes.  This 
section  describes  plant  or  operational 
changes  by  the  Corporation  permitted 
without  prior  Commission  approval. 
Documentation  of  these  revisions  must 
be  submitted  to  the  NRC.  To  make  other 
changes  would  require  Commission 
approval  and  would  require  the 
Corporation  to  apply  for  an  amendment 
of  the  certificate  under  §  76.45. 

Several  comments  were  received 
concerning  this  section.  The 


Commonwealth  of  Kentucky 
commented  that  the  Corporation  should 
not  be  allowed  to  make  changes  without 
modification  of  their  certificate.  Another 
commenter  stated  that  the  section 
should  be  preserved  as  written  and 
incorporated  into  10  CFR  Part  70.  The 
Corporation  commented  that  the 
proposed  section  is  overly  restrictive 
and  should  be  closely  modeled  after  10 
CFR  50.59.  The  Department  of  Energy 
(DOE)  recommended  changes  that 
would  make  it  consistent  with  current 
DOE  Orders. 

As  written.  §  76.68  permits  changes 
similar  to  those  permitted  under  10  CFR 
50.59  for  reactors  and  provides 
fiexibility  that  is  beyond  that  currently 
provided  for  in  10  CFR  part  70.  Because 
these  plants  will  not  have  technical 
specifications  as  referenced  in  10  CFR 
50.59.  the  detailed  criteria  for 
evaluation  of  changes  permitted  without 
prior  Commission  approval  are  needed 
in  §  76.68.  The  Commission  does  not 
believe  the  evaluation  provisions  are 
overly  restrictive  as  suggested  by  the 
Corporation  and  the  evaluation 
provisions  are  retained. 

Comments  were  also  received 
concerning  the  requirement  that  reports 
describing  changes  made  under  this 
section  be  submitted  within  90  days  of 
their  adoption.  The  final  rule  has  been 
changed  to  conform  with  10  CFR  50.59 
and  thus  requires  that  the  information 
on  changes  be  submitted  annually  or  at 
shorter  intervals  as  specified  in  the 
certificate. 

The  Commission  believes  that  the 
clarified  final  rule  will  permit  changes 
that  do  not  decrease  safety  and  still 
provide  the  Corporation  flexibility  in 
the  operation  of  the  facilities.  The 
Commission  has  not  deleted  this  section 
as  requested  by  one  commenter  because 
the  procedures  contained  in  this  section 
ensure  that  those  changes  which  are 
permitted  will  not  be  in  conflict  with 
any  certification  requirements. 

Still  another  comment  on  §  76.68 
requested  that  the  term  "unreviewed 
safety  question"  be  defined.  The  NRC 
has  no  objection  to  this  definition  and 
has  added  a  definition  similar  to  the 
usage  of  the  term  in  10  CFR  50.59. 
A  comment  from  DOE  was  also 
adopted  that  requires  the  Corporation  to 
evaluate  any  as-found  conditions  that 
do  not  agree  with  the  plant's  programs, 
plans,  policies,  and  operations  in 
accordance  with  this  section.  This 
comment  was  adopted  to  ensure  that 
any  exceptions  to  what  is  assumed  or 
understood  are  evaluated. 

Section  76.70    Post-issuance.  This 
section  specifies  procediu^s  for 
amendment,  revocation,  suspension,  or 
amendment  for  cause  of  the  certificate. 


The  proposed  rule  provided  that  the 
Commission  would  provide  "the 
Corporation  and  other  interested 
persons  with  an  opportunity  to  provide 
written  views  to  the  Commission"  in 
connection  with  a  proceeding  to  amend, 
revoke,  or  suspend  a  certificate  of 
compliance  or  compliance  plan.  The 
proposed  rule  also  provided  that  the 
Commission  "may  adopt  by  order 
further  procedures  for  a  hearing  of  the 
issues  before  making  a  final 
enforcement  decision.  " 

In  its  comments,  the  Corporation 
requested  that  participation  in  these 
enforcement  actions  be  limited  to 
persons  whose  interests  may  be 
"adversely  affected"  by  the  proposed 
enforcement  action.  The  Corporation 
indicates  that  this  change  would  make 
public  p£irticipation  rights  more 
consistent  with  those  applicable  to 
similar  enforcement  proceedings  for 
NRC  licensees.  In  particular,  the 
Corporation  seeks  to  ensure  that  the 
NRC  would  preclude  participation  in  an 
NRC  enforcement  action  by  persons 
seeking  more  stringent  enforcement 
action  than  is  proposed  by  the 
Commission. 

The  Commission  does  not  believe  it  is 
necessary  to  limit  public  participation 
to  those  who  are  adversely  affected  by 
the  order  or  the  proceeding.  Such  a 
limitation  could  necessitate  substantial 
or  protracted  consideration  of  whether  a 
person  submitting  written  comments  on 
a  proposed  enforcement  action  was 
adversely  affected.  This  would  be 
inefficient  and  contrary  to  the  intent  of 
providing  for  an  expeditious,  informal 
resolution  of  the  enforcement  action 
unless  such  a  procedure  is  inadequate 
for  determination  of  the  issues.  Informal 
enforcement  procedures  that  would 
foster  expeditious  resolutions  are 
desirable,  wherever  sufficient,  because  a 
certification  process  which  also  affords 
opportunities  for  public  participation 
will  be  occurring  on  an  aimual  basis. 
If  the  Commission  determines  that 
more  extensive  adjudicatory  procedures 
are  necessary  in  a  particular  case,  it  may 
order  use  of  further  procedures,  such  as 
those  in  10  CFR  part  2,  subpart  G  or 
subpart  L.  In  these  cases,  intervention 
would  depend  on  the  showing  of  how 
a  petitioner's  interest  is  affected  in 
accordance  with  the  adopted 
procedures. 

However,  the  general  procedural 
description  of  post-issuance 
enforcement  acUon  in  the  proposed  rule 
does  not  foreclose  the  Commission's 
ability  to  limit  the  scope  of  a  proceeding 
or  define  the  issues  for  determination  in 
any  enforcement  action.  For  clarity, 
§  76.70  has  been  revised  to  specify  the 


procedures  that  would  be  followed  in  an 
enforcement  action  in  more  detail. 

First,  the  final  rule  makes  explicit  that 
the  Commission  may  institute  a 
proceeding  to  modify,  suspend,  or 
revoke  a  certificate  or  approved 
compliance  plan,  or  to  take  other  action 
as  appropriate  by  service  of  an  order  on 
the  Corporation  that  specifies:  The 
proposed  action;  the  alleged  violations, 
or  potentially  hazardous  conditions,  or 
other  facts  deemed  to  be  sufficient 
ground  for  the  proposed  action;  a 
reasonable  period  for  submission  of  a 
WTitten  response  to  the  order  and  for 
submission  of  written  views  by 
interested  persons  within  a  reasonable 
period  after  publication  of  the  order  in 
the  Federal  Register;  issues  for 
resolution  if  the  proposed  action  is 
contested;  and  the  effective  date  of  the 
order.  If  the  order  is  made  immediately 
effective  pending  further  order,  the 
order  must  include  a  statement  of 
reasons  for  making  the  proposed  action 
immediately  effective. 

Second,  the  final  rule  clarifies,  inter 
alia,  that  the  Corporation  may  promptly 
request  that  the  Commission  set  aside 
the  effectiveness  of  an  immediately 
effective  order,  provided  that  the 
request  specifically  states  the  reason 
why  the  order  is  not  based  on  adequate 
evidence  and  is  accompanied  by 
affidavits  or  evidence  upon  which  the 
Corporation  relies.  The  NRC  shall 
respond  within  5  days  of  the  receipt  of 
the  motion. 

These  details  of  the  procedural 
process  are  similar  to  those  which  apply 
to  issuance  of  orders  to  licensees  under 
10  CFR  part  2,  subpart  B.  However,  they 
preserve  the  provision  for  informal 
procedures  for  resolution  of  the  action 
in  the  absence  of  a  determination  that 
more  extensive  procedures  are 
appropriate. 

In  addition,  the  final  rule  adopts  a 
suggestion  from  DOE  that  information 
submitted  imder  this  section  by  the 
Corporation  be  signed  under  oath  or 
affirmation. 

Section  76.72    Miscellaneous 
procedural  matters.  This  section 
addresses  procedures  for  filing 
petitions,  ruling  on  matters  of 
procedure,  and  communication  between 
Commission  and  NRC  staff.  Additional 
guidance  regarding  the  filing  and 
service  of  petitions  for  review  of  the 
NMSS  Director's  decision  and  responses 
to  these  petitions  may  be  included  in 
the  Director's  decision  or  by  order  of  the 
Commission. 

Except  for  proceedings  under  10  CFR 
part  2,  subpart  G,  for  imposition  of  a 
civil  penalty  resulting  ft-om  violations  of 
section  206  of  the  Energy 
Reorganization  Act  of  1974,  the 


Commission  is  not  imposing  restrictions 
on  ex  parte  communicationsx>r  on  the 
ability  of  the  NRC  staff  and  tHe 
Commission  to  communicate  with  one 
another  at  any  stage  of  this  regulatory 
process.  The  NRC  staff  would  not 
participate  in  a  review  of  the  Director's 
decision  as  a  party  but  would  serve  as 
an  advisor  to  the  Commission.  Congress 
has  not  required  formal  adjudication. 
The  Commission  believes  that  informal 
processing  without  such  formal 
restrictions  on  communication  is  best 
suited  for  resolution  of  annual 
applications  for  a  certificate. 

Section  76.74    Computation  of 
extension  of  time.  This  section  has  been 
added  to  the  final  rule  to  specify  the 
duration  of  designated  time  periods  and 
confirm  the  Commission's  ability  to 
extend  or  shorten  time  periods  for 
action  for  good  cause  and  specifies  that 
additional  time  would  be  granted  in  the 
svent  that  a  required  date  falls  on  a 
Saturday.  Sunday  or  legal  holiday. 

C.  Technical  Safety  Requirements 

'  The  major  technical  safety 
requirements  are  found  in  the  following 
sections: 

Section  76.35    Contents  of  initial 
applications.  This  section  specifies  that 
applications  must  include  a  safety 
analysis  report,  a  compliance  status 
report  which  includes  environmental 
and  effluent  monitoring  data,  a  quality 
assurance  program  description,  a 
description  of  the  use  of  radioactive 
material,  a  description  of  the  training 
program,  a  nuclear  material  control  and 
accounting  plan,  a  physical  protection 
plan  for  special  nuclear  material  in 
transit,  a  plant  physical  security  plan, 
an  emergency  plan,  a  plan  for  security 
facility  approval  and  protection  of 
classified  information  and  hardware,  a 
description  of  the  Corporation's 
response  necessary  to  implement  the 
International  Atomic  Energy  Agency 
safeguards  agreement,  and  a  description 
of  the  waste  treatment  and  management 
program. 

The  Corporation  requested  a  change 
in  format  regarding  contents  of 
applications  for  the  purpose  of 
increased  clarity  regarding  the  precise 
scope  of  the  initial  application  and  of 
renewal  applications.  Included  in  the 
proposed  restructuring  was  revision  of 
proposed  §  76.35  pertaining  to  contents 
of  application  so  as  to  limit  its  scope  to 
the  contents  of  the  initial  application. 
The  Corporation  also  recommended  the 
addition  of  a  new  §  76.36  that  would 
present  the  precise  content  of  the 
annual  resubmittal. 

The  NRC  agrees  that  the  revised 
format  will  add  clarity  to  the  prescribed 
content  of  the  initial  and  renewal 


applications.  As  a  result  of  the 
restructuring,  the  final  rule  makes 
§  76.35  applicable  to  initial  applications 
and  adds  a  new  §  76.36  applicable  to 
annual  renewal. 

The  Corporation  also  recommended 
an  application  procedure  which  would 
generally  follow  the  guidance  of  NRC 
Regulatory  Guide  3.52.  These  proposed 
changes  were  based  on  an  application 
which  would  contain  a  "Part  I" 
comprised  of  binding  certificate 
"conditions"  and  a  "Part  11"  containing 
a  nonbinding  safety  demonstration.  This 
restructuring  was  not  adopted.  This 
decision  is  based  on  a  recent  review  of 
the  Commission's  current  licensing  and 
oversight  programs  for  fuel  cycle 
plants  '  that  indicates  the  "Part  I/II" 
approach  will  probably  be  changed  and 
that  safety  analysis  reports  will  be 
required.  The  Corporation,  in  its 
comments,  identified  the  "Part  11"  safety 
demonstration  to  be  functionally 
equivalent  to  the  safety  analysis  report. 
While  this  is  generally  true,  with  respect 
to  technical  content.  \he  NRC  believes 
that  safety  analysis  reports  are 
preferable  because  they  provide  more 
rigorous,  binding  documentation  of  the 
basis  for  safe  operation  of  a  plant. 
Changes  to  the  safety  analysis  report 
would  be  permitted  only  in  accordance 
with  §76.68. 

In  publishing  the  draft  10  CFR  part 
76,  the  Commission  specifically 
requested  comments  on  the 
appropriateness  of  requiring  the 
Corporation  to  provide  financial 
assurance  for  the  costs  associated  with 
decontamination  and  decommissioning 
of  the  gaseous  diffusion  plants. 
Comments  were  received  favoring  both 
retention  and  deletion  of  a  financial 
assurance  requirement.  The  Corporation 
commented  that  DOE  was  responsible 
for  decontamination  and 
decommissioning  of  the  gaseous 
diffusion  plants  under  the  AEA  and  that 
the  financial  assurance  requirements 
should  not  apply  to  the  Corporation. 
DOE,  on  the  other  hand,  noted  that  it  is 
only  responsible  for  decontamination 
and  decommissioning  of  pre-existing 
conditions  under  the  AEA  and  that  the 
Corporation  will  remain  responsible  for 
other  costs  associated  with 
decontamination  and  decommissioning, 
including  the  costs  associated  with 
disposal  of  wastes  generated  during 
Corporation  operation  of  the  GDPs. 
Tne  NRC  has  determined  that  the 
Corporation  does  have  some  limited 
financial  responsibility  for 
decontamination  and  decommissioning 
activities.  The  Corporation  has 


'  Proposed  Method  for  Regulating  Major 
Materials  Licensees.  NUREG-1324. 
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acknowledgmi  in  i^BCoaunant8  that, 
under  its  iMse  with  DCX,  there  is  at 
least  one  area  where  it  remains 
responsible  fur  the  costs  of 
decommissioning.  Specifically,  the 
Corporation  has  acknowledged  that  it  is 
responsible  for  any  increased  costs  for 
DOE  decontamination  and 
decommissioning  of  the  facilities  that 
arise  from  removal  by  the  Corporation  of 
capital  improvements  the  Corporation 
makes  at  the  facilities.  In  addition,  the 
terms  of  the  DOE/Corporation  lease 
provide  that  the  Corporation  is  to 
remain  financially  responsible,  even 
after  return  of  the  GDPs  to  DOE,  for  the 
ultimate  treatment  and  disposal  of 
wastes  generated  by  the  Corporation. 
Nevertheless,  the  NRC  has  determined 
that  the  language  in  the  draft  10  CFR 
part  76  requiring  financial  assurance 
from  the  Corporation  was  written  to 
apply  to  a  broader  scope  of 
decontamination  and  decommissioning 
activities  than  are  the  Corporation's 
responsibility.  Accordingly,  the  final 
rule  has  been  revised  to  require  that  the 
Corporation  provide  financial  assurance 
for  only  those  aspects  of  the 
decontamination  and  decommissioning 
costs  which  are  their  responsibility. 

Two  commenters  asked  that  the 
Corporation  be  required  to  demonstrate 
compliance  with  the  applicable 
provisions  of  10  CFR  Part  81  which  deal 
with  waste  classification  and  waste 
disposal  because  these  requirements  are 
essential  for  the  proper  handling  and 
disposal  of  all  wastes  at  the  CDPs. 
Waste  classification  is  covered  under  10 
CFR  part  20.  subpart  K;  therefore,  an 
additional  reference  to  10  CFR  part  61 
is  not  needed. 

One  commenter  suggested  that  a 
specific  license  be  required  if  the 
Corporation  proposes  to  treat 
radioactive  waste  at  one  plant  that  was 
received  from  the  other  plant  and  that 
the  Corporation  be  required  to  obtain 
approvals  for  the  treatment  from  the 
Central  Midwest  Interstate  Low-Level 
Radioactive  Waste  Commission.  Plans 
for  treatment  of  any  radioactive  waste 
stream  by  the  Corporation  are  a  required 
part  of  the  initial  application  for 
certification  under  proposed  §  76.35(k). 
The  certification  process,  therefore,  will 
include  consideration  of  the  waste 
stream  issue.  Under  Section  1701  (c)(3) 
of  the  A£A.  the  certification  process  is 
in  lieu  of  any  other  requirement  for  a 
license  for  the  gaseous  diffusion  plants 
leased  by  the  Corporation  from  the  DOE. 
Accordingly,  no  NRC  issued  specific 
license  addressing  the  radioactive  waste 
streams  at  the  DOE  gaseous  diffusion 
plants  being  leased  to  the  Corporation  is 
required. 


DOE  suggested  that  the  rule 
specifically  prohibit  the  Corporation 
from  transporting  special  nuclear 
material  of  moderate  strategic 
significance  (Category  H  material)  or 
formula  quantities  of  special  nuclear 
material  (Category  1  material).  These 
activities  are  not  contemplated,  and  this 
prohibition  has  been  included  in  the 
rule. 

One  commenter  suggested  that  the 
rule  include  the  requirement  for 
semiannual  reporting  of  effluents  as 
contained  in  the  Corporation  proposal. 
Although  semiannual  reporting  is  a 
requirement  in  10  CFR  part  70.  this 
recommendation  was  not  adopted. 
Semiannual  reporting  is  intended  for 
licensees  who  hold  multi-year  licenses. 
The  Corporation  will  be  required  to 
report  its  annual  effluent  with  the 
certification  application  every  year.  This 
is  adequate  for  assessment  purposes. 
There  appears  to  be  no  additional 
benefit  in  receiving  the  information  on 
a  semiannual  basis. 

Section  76.85     Assessment  of 
accidents.  This  section  contains  the 
requirement  for  performance  of  a  safety 
analysis  of  the  potential  for  releases  of 
radioactive  material  from  accidents. 

Specifically,  the  rule  requires  that  a 
safety  analysis  of  the  site  activities  be 
performed  to  evaluate  the  potential  for 
releases  of  radiological  material  from 
the  existing  plants.  The  analysis  should 
evaluate  expected  releases  from  a 
reasonable  spectrum  of  postulated 
accident  scenarios  which  may  occur  in 
the  gaseous  diffusion  plants,  taking  into 
account  existing  systems  in  operation, 
including  procedures,  that  are  intended 
to  mitigate  the  consequence  of  any 
release.  These  potential  releases, 
together  with  operational  practices  and 
site  characteristics,  including 
meteorology,  are  to  be  used  to  evaluate 
the  potential  for  onsite  and  offsite 
radiological  consequences. 

The  Corporation  must  provide  a  level 
of  protection  against  accidents  during 
plant  operations  sufficient  to  provide 
adequate  protection  of  the  public  health 
and  safety.  In  assessing  the  level  of 
protection  provided  by  the  Corporation, 
the  NRC  will  consider  both  the  total 
radiation  dose  to  the  whole  body  and 
the  intake  of  soluble  uranium  for  an 
individual  at  the  site  boundary. 

Several  comments  were  received 
concerning  the  level  of  protection 
against  accidents  during  plant 
operations  sufficient  to  provide 
adequate  protection  of  public  health  and 
safety.  The  Commission  specifically 
requested  comments  on  the  use  of  safety 
objectives,  including  suggested  limiting 
values  with  supporting  rationale,  and 
whether  or  not  they  should  be  included 


as  part  of  the  rule.  The  Environmental 
Protection  Agency  stated  that  the  EPA 
Protective  Guides  (1-5  rem)  should  be 
used  rather  than  the  criteria  discussed 
in  the  proposed  rule  and  that  the  values 
should  be  specified  in  the  regulation. 
Several  other  commenters  agreed  with 
this  approach.  Another  commenter 
stated  that  the  final  standards  for 
accident  dose  assessment  should  be 
applied  equally  to  all  enrichment 
facilities.  The  Corporation  objected  to 
the  use  of  any  limits  in  the  rule  or  its 
accompanying  statements  to  determine 
the  adequacy  of  accident  analysis 
results  and  indicated  that  it  is  well 
beyond  current  regulatory  practice.  DOE 
suggested  addressing  chemically  toxic 
material  as  well. 

The  Commission  has  decided  not  to 
include  ntunerical  accident  limits  in  the 
final  rule.  The  NRC  believes  that  to 
include  a  specific  numerical  limit  in  the 
regulation  could  be  unduly  restrictive, 
considering  that  the  plants  have  already 
been  designed  and  sited  and  the 
uncertainty  of  health  effects  for  uranium 
intakes.  The  NRC  staff  contracted  with 
Pacific  Northwest  Laboratory  ^  to  review 
the  available  literature  on  uranium 
toxicity  and  the  results  of  this  review 
suggested  that  the  best  estimate  of  a 
toxicity  threshold  would  be  an  intake  of 
30  milligrams  of  uranium.  In  assessing 
the  adequacy  of  protection  of  the  public 
health  and  safety  from  potential 
accidents,  the  NRC  will  consider 
whether  the  potential  consequences  of  a 
reasonable  spectrum  of  postulated 
accident  scenarios  exceed  .25  Sv  (25 
rems),  or  uranium  intakes  of  30 
milligrams,  taking  into  account  the 
uncertainties  associated  with  modeling 
and  estimating  such  consequences. 

In  considering  intakes  of  soluble 
uranium,  the  Commission  recognizes 
that  the  chemical  toxicity  of  uranium 
could  be  the  limiting  factor  in  the 
accident  analysis  under  this  section. 
The  Commission's  intended  use  of 
chemical  toxicity  considerations  in  part 
76  is  consistent  with  its  practice 
elsewhere  (e.g..  10  CFR  20.1201(e)).  and 
prevents  any  potential  regulatory  gap  in 
public  protection  against  toxic  effects  of 
soluble  uranium. 

The  EPA  guidelines  of  1-5  rem  for 
offsite  protection  action 
recommendations  are  appropriate  for 
emergency  planning  purposes  but  are 
not  appropriate  for  accident  analysis. 

The  final  rule  requires  that  a  safety 
analysis  of  the  site  activities  be 
performed  to  evaluate  the  potential  for 
releases  of  radiological  material  from 
the  existing  plants.  The  analysis  should 


'  Fisher,  D.  R.  at  al.,  "Uranium  Hexafluoriiis 
Public  Risk."  PNL-10065,  August  1994. 


evaluate  releases  fi'om  a  reasonable 
spectrum  of  postulated  accident 
scenarios  which  may  occtir  in  the 
gaseous  diffusion  plants,  taking  into 
account  the  existing  systems  in 
operation,  including  procedures,  that 
are  intended  to  mitigate  the 
consequence  of  any  release.  These 
potential  releases,  together  with 
operational  practices  and  site 
characteristics,  including  meteorology, 
are  to  be  used  to  evaluate  the  potential 
onsite  and  offsite  radiological 
consequences.  Technical  safety 
requirements  will  be  established  to 
ensure  that  releases  are  imlikely  and,  in 
any  case,  if  releases  occur  they  will  be 
within  an  acceptable  range. 

One  commenter  stated  that  the  NRC 
would  have  no  mechemism  for 
enforcement  of  numerical  limits  if  they 
are  not  included  in  the  standards.  The 
certificate  issued  by  the  NRC  will 
include  limiting  conditions  for 
operation  that  will  be  enforceable. 

LES  commented  that  specific  natural 
phenomena  and  specific  accident  dose 
limits  should  h»e  applied  equally  to  all 
enrichment  facilities.  The  apparent 
reference  for  this  suggestion  was  the 
current  NRC  review  of  their  license 
application  for  a  new  uranium 
enrichment  facility.  Another  commenter 
expressed  concern  that  the  Paducah 
plant  resides  in  a  geological  rift  zone. 
The  NRC  will  not  include  specific 
reference  design  assessment  values  for 
the  existing  Corporation  facilities,  since 
these  facilities  are  already  sited,  but  will 
evaluate  consequences  of  potential 
accidents  resulting  from  natural 
phenomena  during  review  of  the 
Corporation's  safety  analysis. 

A  comment  was  also  received 
concerning  the  discussion  in  the 
statement  of  considerations  on  the 
development  of  guidance  on  an 
integrated  safety  analysis  (ISA)  and 
applicabihty  to  the  GDPs.  The  final  rule 
does  not  include  requirements  for  an 
ISA  because  its  incorporation  into  the 
regulatory  process  is  still  under  NRC 
staff  review. 

Section  76.87    Technical  safety 
requirements.  This  section  specifies  that 
safety  requirements  must  be  included  in 
the  application.  Safety  topics  to  be 
considered  are  those  mainly  associated 
with  plant  operations,  management 
controls,  and  confinement  of  radioactive 
material. 

The  rule  requires  the  application  to 
include  technical  safety  requirements 
derived  from  the  analyses  and 
evaluations  in  the  safety  analysis  report. 
These  safety  requirements  would 
include  safety  limits  and  limiting 
control  settings  within  which  process 
variables  would  be  maintained  for 


adequate  control  to  guard  against  an 
uncontrolled  release  of  radioactivity. 
The  safety  requirements  would  also 
include  limiting  conditions  for 
operation,  surveillance  requirements, 
design  features,  and  administrative 
controls.  The  requirements  are  similar 
to  operating  technical  specifications  or 
license  conditions  applied  to  licensed 
nuclear  facilities  to  assure  that 
operations  are  controlled  as  described  in 
the  safety  analysis  report. 

The  Corporation  requested  that  the 
use  of  the  term  "technical  safety 
requirements"  (TSRs)  be  changed  to 
"operational  safety  requirements" 
(OSRs)  as  the  GDPs  have  historically 
operated  under  OSRs  which  are  similar 
to  TSRs.  The  Corporation  also  suggested 
a  change  from  "Safety  Analysis  Report" 
(SAR)  to  "Safety  Demonstration"  (SD)  as 
being  "functionally  equivalent."  "rhe 
Commission  prefers  the  term  "technical 
safety  requirements"  because  the 
requirements  may  cover  subjects 
broader  than  operations,  and  because 
existing  Corporation  operational 
requirements  include  matters  beyond 
NRC  jurisdiction.  Similarly,  the  term 
"safety  analysis  report"  is  preferred 
because  it  is  a  more  generally  accepted 
term.  Therefore,  no  change  was  made  to 
the  rule. 

The  Corporation  also  recommended 
deletion  of  the  list  of  the  14  safety  topics 
that  are  to  be  addressed  as  being  more 
appropriate  for  identifying  accidents  for 
analysis.  DOE  referenced  the  list  of 
safety  topics  as  those  which  must  be 
addressed  under  assessment  of 
accidents.  The  list  of  topics  to  be 
addressed  in  the  technical  safety 
requirements  is  included  to  ensure  that 
operations  are  controlled  within  certain 
safe  parameters  under  normal,  off- 
normal,  and  accident  conditions. 
Therefore,  the  list  has  been  retained,  but 
the  rule  has  been  revised  to  clarify  that 
the  Corporation  must  describe  the 
procedures  and/or  equipment  that 
reflect  consideration  of  each  of  the 
listed  safety  topics. 

Section  76.93    Quality  assurance. 
This  section  requires  a  quality  assurance 
progrtim.  The  Commission  recognizes 
that  the  GDPs  are  fuel  cycle  facilities 
and  that  the  appropriate  quality 
assurance  (QA)  for  GDPs  is  not  the  same 
as  for  reactors.  The  GDPs  are  existing 
plants  designed  and  constructed  around 
40  years  ago.  The  QA  requirements  for 
the  GDPs  will  be  based  on  applying  the 
applicable  requirements  of  ASME  NQA- 
1-1989.  "Quality  Assurance  Program 
Requirements  for  Nuclear  Facilities,"  in 
a  graded  approach  and  to  an  extent  that 
is  commensurate  with  the  importance  to 
safety. 


A  Corporation  comment  agreed  with 
use  of  ASME  NQA-1  as  a  basis  for  a 
quality  assurance  program  (§  76.93),  but 
expressed  concern  that  implementation 
problems  could  result  if  NQA-1  is 
applied  in  a  manner  similar  to  reactors. 
The  Corporation  suggested  that  the  rule 
should  allow  use  of  equivalent 
alternatives  to  NQA-1.  If  found 
adequate  under  review,  the  NRC  could 
approve  use  of  an  equivalent  alternative 
to  NQA-1,  and  the  final  rule  has  been 
revised  accordingly. 

Section  76.95    Training.  This  section 
requires  a  description  of  tlie  training 
program  that  will  be  provided  to 
persormel  to  enable  them  to  perform  the 
functions  of  their  jobs,  including 
information  on  the  positions  for  which 
training  will  be  provided,  to  assure  that 
personnel  are  qualified  to  operate  and 
maintain  the  plants  safely  and  in 
compliance  with  regulatory 
requirements. 

The  Corporation  strongly 
recommended  that  the  performance- 
based  training  concept  be  deleted  from 
the  proposed  rule  and  instead  require 
the  Corporation  to  "establish, 
implement  and  maintain  a  training 
program  to  assure  that  personnel  are 
adequately  trained  to  perform  their 
nuclear-safety  related  functions."  They 
indicated  that  development  of 
performance-based  training  would  go 
well  beyond  both  the  existing 
requirements  of  10  CFR  part  70  and 
current  practices  at  the  GDPs.  They 
further  commented  that  it  would  subject 
the  Corporation  to  the  very  costly  and 
difficult  task  of  fully  implementing  a 
performance-based  training  program  by 
the  time  that  it  submits  its  initial 
application  for  a  certificate.  The 
Corporation  believes  the  proposed 
section  will  require  the  GDPs  "to  adopt 
the  full  performance-based  training 
concept  embodied  in  part  50  '  which 
uses  the  Institute  of  Nuclear  Power 
Operations  (INPO)  training 
methodologies  for  commercial  power 
reactor  licensees.  The  Corporation 
estimates  it  will  cost  about  $8  million  to 
fully  develop  and  implement  a  training 
program  for  selected  tasks  affecting 
nuclear  safety  or  radiological  controls. 

The  Commission  believes  that  the 
performance-based  training  requirement 
should  be  retained.  The  Corporation's 
main  concern  is  that  it  might  be 
expected  to  establish  training  programs 
of  similar  complexity  to  those  of  power 
reactors,  which  is  not  the  case.  The  final 
rule  allows  flexibiUty.  and  the 
Commission  believes  that  the  existing 
training  program  inherited  by  the 
Corporation  can  be  adapted  to  comply 
with  the  rule  at  reasonable  cost. 
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The  Comn)i;*8ion  must  b«  assured  that 
adequate  trainiog  is  provided  and  that 
those  persons  performing  operations 
that  could  have  an  affect  on  health  and 
safety  have  mastery  of  their  operating 
tasks.  Therefore,  the  final  rule  was  not 
changed.  The  Commission  believes  that 
a  training  program  that  includes  the 
concepts  qI  performance-based  training 
provides  that  assurance.  The 
Commission  also  notes  that  a 
requirement  for  performance-based 
training  has  been  established  for  auclear 
power  reactors  and  has  been  determined 
to  be  cost-effective  for  such  facilities. 
The  Commission  does  not  see  any 
reason  to  conclude  that  this  will  not 
also  be  the  case  for  the  enrichment 
plants. 

D.  Incorporation  of  Existing  Regulations 

Portions  of  existing  Commission 
regulations  are  applicable  to 
certification  of  the  Corporation's 
operation  of  the  gaseous  diffusion  plants 
and  crosa  referenced  (§  76.60). 

Requirements  for  notices, 
instructions,  and  reports  to  workers  are 
contained  in  10  CFR  part  19,  "Notices, 
Instructions,  and  Reports  To  Workers: 
Inspection  and  Investigations."  Part  19 
specifies  the  requirements  for  notices, 
instructions,  and  reports  by  the 
Corporation  to  individuals  participating 
in  gaseous  diffusion  activities.  It  also 
sets  forth  the  rights  and  responsibilities 
of  the  Commission  and  Individuals 
during  interviews  on  any  matter  wittiin 
the  Commission's  jurisdiction. 

Requirements  for  protection  against 
ionizing  radiation  are  contained  in  10 
CFR  part  20.  "Standards  For  Protection 
Against  Radiation."  Part  20  specifies  the 
requirements  to  control  the  receipt, 
possession,  use,  storage,  transfer,  and 
dispos;il  of  byproduc-t,  source,  and 
special  nuclear  material  by  the 
Corporation  in  such  a  manner  that  the 
total  dose  to  an  individual  (including 
doses  resulting  from  raiiioactive 
material  and  from  radiation  sources 
other  than  background  radiation]  does 
not  exceed  the  standards  for  protection 
against  radiation  prescribed  by  the  NRC 
for  normal  operating  conditions  and 
anticipated  operational  occurrences. 

A  comment  was  received  indicating 
that  the  health  of  the  public  is  being 
placed  at  risk  presently  and  this  policy 
would  continue  under  the  proposed 
NRC  rules.  The  NRC  standards  require 
that  the  Corporation  must  meet  pari  20 
requirements  for  protection  of  workers 
iind  the  public  against  radiation.  This 
includes  specific  effluent  limits  that  the 
Corporation  must  meet.  The 
Commission  believes  that  the  currant 
requirements  of  part  20  provide  for 


adequate  safetv  for  workers  and  the 
public  from  radiation  effects. 

Requirements  for  reporting  of  defects 
and  noncompliance  are  contained  in  10 
CFR  part  21.  "Reporting  of  Defects  and 
Noncompliance."  Part  21  specifies  the 
procedures  and  requirements  for 
persons  to  notify  the  Commission 
immediately  of  component  defects  or 
failure  to  comply  with  regulatory 
requirements  which  could  create  a 
substantial  safety  hazard. 

Requirements  for  fitness- for-duty 
programs  are  contained  in  10  CFR  part 
26,  "Fitness-for-Duty  Programs.  "  Part  26 
prescribes  requirements  and  standards 
for  the  establishment  and  maintenance 
of  fitness- for-duty  programs  to  reduce 
the  likelihood  of  theft  or  diveraioa  of 
strategic  special  nuclear  materiaL  The 
requirements  of  this  j>art  are  relevant 
only  to  the  extent  that  the  Corporation 
elects  to  engage  in  activities  which 
involve  formula  quantities  of  strategic 
special  nuclear  material. 

Requirements  for  packaging  and 
transportation  are  contained  in  10  CFR 
part  71.  "Packaging  and  Transportation 
of  Radioactive  Material"  Part  71 
establishes  requirements  and 
procedures  for  packaging,  preparation 
for  shipment,  and  transportation  of 
radioactive  material. 

Requirements  for  physical  security 
and  material  control  and  accounting  are 
contained  in  10  CFR  part  70,  "Domestic 
Licensing  of  Special  Nuclear  Material," 
part  73.  "Physical  Protection  of  Plants 
and  Materials,"  and  part  74.  "Material 
Control  and  Accounting  of  Special 
Nuclear  Material."  as  specified  in 
subpart  E  to  this  part.  Subpart  E  to  part 
74  identifies  the  specific  sections  that 
establish  the  requirements  and 
procedures  for  transfer,  protection  at 
fixed  sites  and  in  transit,  and  control 
and  accounting  of  the  varioi-s 
enrichments  of  U-235  covered  under 
the  certification. 

Safeguards  regulation  of  special 
nuclear  material  is  conducted  on  a 
graded  basis.  The  grades  reflect  the 
importance  of  specified  kinds  and 
quantities  of  material  to  the  public 
safety  and  to  the  common  defense  and 
security.  Three  grades  of  material  are 
defined  in  Commission  regulations.  In 
declining  order  of  importance  they  are: 

(1)  Formula  quantities  of  strategic 
special  nuclear  material  (also  referred  to 
by  the  shorter  phrase  "Category  I 
material"); 

(2)  Special  nuclear  material  of 
moderate  strategic  significance 
(Category  II).  and 

(3)  Special  nuclear  material  of  low 
strategic  significance  (Category  HI). 

The  gaseous  diffusion  plants  are  to 
produce  only  Category  III  material,  and 


only  the  safeguards  for  that  grade  of 
material  need  apply  to  production 
activities.  Nonetheless,  the  Commission 
recognizes  that  the  Corporation  may 
need  to  or  may  opt  to  engage  in 
nonproduction  activities  that  involve 
the  other  categories  of  material.  In  the 
past,  the  Portsmouth  plant  has  produced 
high  enriched  uranium  hexafluoride 
(UFfc).  As  a  result  of  this  past 
production,  there  may  be  portions  of  the 
plant  under  lease  by  the  Corporation  or 
to  which  it  will  have  access  that  will 
continue  to  have  high  enriched  LFh 
fixed  to  interior  surfaces  of  process 
equipment.  Additionally,  some  areas, 
such  as  the  analytical  laboratory,  may 
continue  to  have  a  high  enriched 
inventory.  The  Corporation  may  elect  to 
engage  in  nonproduction  business 
activities  that  involve  high  enriched 
UF6.  To  be  responsive  to  the  full  range 
of  possible  Corporation  activities, 
safeguards  regulations  for  all  three 
categories  of  material  are  listed  in 
subpart  E  and  are  to  be  applied  in 
accordance  with  the  categories  of 
material  the  Corporation  actually  uses, 
possesses,  or  has  access  to. 

One  commenter  noted  that  the 
referenced  requirement  of  §70. 5 1(d)  is 
not  consistent  with  §74.33(c)(4)(i)  [12 
months  verses  370  days]  in  specifying 
the  static  inventory  frequency  for 
material  control  and  accounting  for 
uranium.  The  NRC  agrees  with  this 
comment  and  has  revised  §  76.117(a)  to 
specify  370  days  as  the  static  inventory 
frequency  for  the  GDPs.  The  370-day 
period  contained  in  §  74.33fc)(4)(i)  and 
revised  §  76.117(a)  provides  a  full  year 
with  an  additional  margin  of  a  few  days 
to  provide  flexibility. 

Other  comments  focus  on 
§§  74.15(b)(2).  74.33(c)(2).  74.33(c)(4)(i) 
and  74.33(c)(6),  which  are  among  the 
various  material  control  and  accounting 
requirements  referenced  in  §  76.117. 
The  comments  request  relief  from 
various  aspects  of  these  requirements 
and  provide  rationale  in  support  of  the 
request.  The  requirements  of  §  74.15  and 
§  74.33  are  performance  requirements 
that  must  be  implemented  on  a  site- 
specific  basis  for  the  fundamental 
nuclear  material  control  plans  for  each 
site  that  the  Corporation  must  submit 
for  NRC  approval.  The  nuclear  material 
control  plaiis  must  describe  how  each 
requirement  will  be  carried  out  at  each 
of  the  two  sites.  After  approval,  the  plan 
will  become  the  principal  document 
that  governs  material  control  and 
accounting  at  the  site.  Because  the 
requirements  are  performance 
requirements  rather  than  prescriptive 
requirements,  wide  latitude  exists  for 
achieving  appropriate  performance  for 
the  overall  material  control  and 


accounting  program.  Accordingly,  no 
change  to  the  proposed  regulation  was 
made  in  response  to  these  specific 
comments. 

The  requirement  the  Corporation 
bi'lieves  has  the  greatest  potential  cost 
impact  is  §  74.33(c)(4)(i),  which  requires 
enrichment  facilities  to  conduct 
periodic  inventories  of  in-process 
enriched  uranium  for  safeguards 
accountability  purposes.  This  inventory 
consists  of  a  large  quantity  of  material 
in  gaseous  form  and  a  relatively  small 
quantity  of  sohds.  The  Corporation 
requested  that  the  rule  require 
measurement  of  material  in  the  gas 
phase  only.  The  Corporation  believes 
that,  due  to  the  size  of  the  facilities,  the 
relatively  small  quantity  of  solids,  and 
the  limitations  of  instruments  in 
distinguishing  between  the  solids  and 
the  gaseous  material,  extensive  direct 
measurement  of  the  solids  is  not 
practical  and  the  cost  would,  in  any 
c:ase,  be  prohibitive.  The  Commission 
believes  that  a  broad  exemption  ft-om 
measurement  of  the  solids  would 
undermine  the  well-established 
domestic  and  international  safeguards 
principle  requiring  strict  accountability 
of  special  nuclear  material.  The 
Commission  further  believes  that  the 
rule  can  be  met  by  methods  other  than 
extensive  direct  measurements,  for 
example,  appropriate  sampling  and  use 
of  previous  measurements,  at  reasonable 
cost  and,  therefore  the  rule  has  not  been 
changed. 

In  the  course  of  reviewing  the 
comments,  it  was  found  that  §  70.22(h). 
which  contains  requirements  for 
physical  security  plans  for  Category  I 
material,  had  not  been  incorporated  by 
reference  in  §  76.113  as  was  intended. 
That  reference  has  now  been 
incorporated.  The  change  is  for 
completeness  and  will  affect  the 
Corporation  only  in  the  unlikely  event 
that  it  elects  to  operate  a  Category  I 
plant.  Additionally,  it  was  found  that 
§  73.70  had  been  unintentionally 
incorporated  by  reference  into  §  76.117. 
The  reference  is  not  relevant  to  §  76.117 
and  has  been  deleted. 

NRC  does  not  intend  to  incorporate 
any  additional  requirements  for 
personnel  security  screening  for  access 
to  or  control  over  special  nuclear 
material  as  contained  in  10  CFR  part  11. 
■'Criteria  and  Procedures  for 
Determining  Eligibihty  for  Access  to  or 
Control  over  Special  Nuclear  Material," 
if  the  Corporation  elects  to  engage  in 
activities  which  involve  strategic  special 
nuclear  material.  The  requirements  for 
this  separate  access  program  are  met  by 
the  DOE  access  authorization  program 
for  the  GDPs. 


A  comment  was  received  indicating 
that  no  unrecovered  costs  should  be 
incurred  by  the  NRC  in  conjunction 
with  certification,  and  a  fee  schedule 
should  be  included  in  the  rule.  All  NRC 
costs  associated  with  GDP  certification 
are  recovered  from  the  Corporation  and 
need  not  be  covered  in  this  rule.  Fees 
are  covered  in  10  CFR  parts  170  and 
171. 

Requirements  for  security  facility 
approval  and  protection  of  classified 
matter  are  contained  in  10  CFR  part  95, 
"Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data."  The 
Corporation  and  its  contractor  personnel 
will  be  considered  as  authorized  by  the 
Commission  under  §  95.35(a)  for  access 
to  classified  matter  based  on  their  DOE 
access  authorizations. 

In  addition,  the  Corporation 
commented  that  the  proposed 
modification  to  §  95.5  should  be  deleted 
because  it  incorrectly  attempts  to 
incorporate  the  Corporation,  which  is 
not  a  licensee,  under  the  definition  of  a 
"licensee."  This  suggested  revision  was 
adopted  as  "corporation,"  is  covered  in 
§  76.60  and  is  under  the  definition  of 
"person"  listed  in  10  CFR  95.5. 

The  Corporation  requested  that* 
§  76.119  be  modified  to  require 
examination  of  25  percent  of  the 
security  containers  daily  on  a  rotational 
basis  if  the  containers  are  in  a  controlled 
access  area.  The  Corporation  also 
recommended  that  §  76.119  be  modified 
to  specifically  state  that  10  CFR 
95.37(g),  95.41,  95.43,  and  parts  of 
§  95.47  do  not  apply  to  the  Corporation 
and  to  clarify  that  document  control 
practices  implemented  under  DOE 
security  over'sight  may  continue.  DOE 
commented  that  the  rule  should  include 
an  exception  that  the  Corporation  be 
permitted  to  continue  using  the 
applicable  DOE  procedures  and 
practices  when  a  conflict  occurs 
between  NRC  requirements  and  the  DOE 
documents.  The  Commission  does  not 
accept  this  reconmiendation.  because 
the  regulations  for  protection  of 
classified  matter  should  be  consistent 
for  all  regulated  organizations.  The 
provisions  of  10  CFR  part  95,  coupled 
with  an  approved  security  plan  for  the 
protection  of  classified  matter,  will 
contain  all  of  the  applicable 
requirements  for  security  facility 
approval  and  for  the  safeguarding  of 
classified  matter  at  the  gaseous  diffusion 
plants.  The  Commission  does  not 
anticipate  any  significant  conflicts  with 
the  previous  DOE  procedures.  However, 
any  conflicts  that  may  be  identified  will 
be  resolved  on  a  case-by-case  basis. 


Security  Facility  Approval  and 
Safeguarding  of  .National  Security 
Information  and  Restricted  Data;  Minor 
Conforming  Changes 

Minor  editorial  changes  are  also  being 
made  to  certain  sections  of  10  CFR  part 
95  to  clarify  that  there  are  unique 
aspects  of  uranium  enrichment  facilities 
and  operations  which  handle,  store, 
process,  transport,  transmit,  and  destroy 
classified  matter.  Specific  changes 
include  replacing  the  use  of  the  terra 
"documents"  with  "matter"  in  order  to 
include  the  classified  equipment  and 
hardware  associated  with  uranium 
enrichment  plants;  more  precisely 
defining  "NRC  access  authorizations" 
because  the  Corporation  will  not  be 
subject  to  10  CFR  part  25;  and 
modifying  §95.36  to  include 
participants  in  other  international 
agreements. 

Section  95.37(a)  is  also  being  revised 
to  replace  the  reference  to  classification 
guidance  previously  included  as 
Appendix  A  to  part  95.  This  guidance 
is  available  separately  in  a  more  usable 
form  such  as  NUREG/BR-0069. 
Revision  2,  "NRC  Classification  Guide 
for  National  Security  Information 
Concerning  Nuclear  Material  And 
Facilities."  NUREG/BR-0069,  which  is 
publicly  available,  can  readily  be 
updated  to  promptly  reflect  Executive 
Orders  that  require  modifications  to  the 
guidance  associated  with  classification 
issues.  Currently,  each  NRC  licensee  has 
committed  in  its  approved  securitv 
plans  to  using  NUREG/BR  0069  instead 
of  relying  on  10  CFR  part  95,  appendix 
A.  Similarly,  the  GDPs  will  be  expected 
to  reference  more  up-to-date 
classification  guidance  such  as  NLT^G/ 
BR-0069  in  complying  with  10  CFR  part 
95.  Because  NUREG/BR-0069  is  a  more 
appropriate  reference  than  10  CFR  part 
95,  appendix  A,  this  appendix  is  being 
deleted  and  appropriate  changes  to 
§  95.37(a)  are  being  made  to  reflect  the 
actual  use  of  alternative  .NRC 
classification  guidance  documents. 

Finding  of  No  Significant 
Environmental  Impact:  Availability; 
Categorical  Exclusion 

The  Commission  has  determined 
under  the  National  Environmental 
Pohcy  Act  (NEPA)  of  1969.  as  amended, 
and  the  Commission's  regulations  in 
subpart  A  of  10  CFR  part  51,  that  this 
rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and,  therefore,  an 
environmental  impact  statement  is  not 
required.  The  two  plants  to  be  regulated 
by  this  rule  have  already  been  subject  to 
evaluation  in  accordance  with  NEPA. 
The  Department  of  Energy  has  prepared 
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dii  environmental  impact  statement  for 
the  gaseous  diffusion  plant  in  Piketon. 
Ohio.'  and  an  environmental 
assessment  for  the  plant  in  Paducah. 
Kentucky.*  The  NRC  has  reviewed  those 
documents,  as  well  as  environmental 
reports  prepared  by  DOE  for  both 
facilities  in  1992  and  environmental 
audits  prepared  by  DOE  prior  to  turning 
operation  of  the  Facilities  over  to  the 
Corporation  in  1993.  The  NRC  also 
conducted  extensive  site  visits.  No 
significant  differences  in  operations, 
previously  evaluated  by  DOE,  were 
identified  that  would  result  in  current 
oi>erations  having  significantly  different 
environmental  effects  than  those  already 
evaluated  in  DOE's  environmental 
reviews.  The  Commission's  certification 
requirements  are  intended  to  be  at  least 
as  stringent  as  the  existing  requirements 
applicable  to  the  two  plants  which  are 
currently  operating  and  have  been 
operating  for  nearly  40  years.  The 
promulgation  of  a  rule  governing  these 
plants,  and  their  subsequent  regulation 
by  the  NRC.  will  not  result  in  any 
environmental  impacts  beyond  those 
previously  considered  by  DOE  in  its 
environmental  reviews  and  which 
currently  exist  or  would  be  expected  to 
continue  absent  NRC  regulatory 
oversight.  The  NRC  environmental 
assessment  and  finding  of  no  significant 
impact  on  which  this  determination  is 
based  are  available  for  inspection  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NVV.  (Lower  Level).  Washington. 

DC. 

Similarly,  subsequent  certificates  of 
compliance  including  amendments, 
modifications,  and  renewals  issued 
pursuant  to  this  part  will  consist  of 
findings  of  compliance  with  10  CFR  part 
76.  Therefore,  these  actions  will  not 
result  in  any  significant  new 
environ  uental  impacts.  The  regulations 
require  that  the  Corporation  submit 
information  for  use  by  NRC  in  preparing 
an  environmental  assessment  for 
certification  applications  addressing 
areas  where  the  facilities  are  not  in 
compliance  with  the  requirements  of 
part  76.  Part  51  of  Title  10  of  the  Code 
of  Federal  Regulations  is  being  amended 
to  include  a  categorical  exclusion  for 
such  certification  actions  pursuant  to 
part  76. 

Under  its  procedures  implementing 
NEPA.  the  Commission  may  exclude 
from  preparation  of  an  environmental 


'  Final  Environmental  Impact  Stamment, 
Portsmouth  (;aseou(  Diffusion  Plant  Site.  May  1977, 
ERDA-1555:  Final  Environmental  Statement, 
Porlsmoutb  Gasaous  Diffusion  Plant  Expansion. 
S»'ptember  1977.  ERDA-1549. 

'  Final  Environmantal  Impact  Asaessment  Of  The 
P.tducah  (}as«ous  Diffusion  Plant  Site.  August  1982. 
DOt/E.A-0155. 


impact  statement  or  an  environmental 
assessment  a  category  of  actions  which 
do  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect  in  NRC 
procedures.  In  this  rulemaking,  the 
Commission  finds  that  the  issuance, 
amendment,  modification,  and  revision 
of  a  certificate  of  compliance  for  the 
Corporation  comprise  a  category  of 
actions  which  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Actions  within 
this  category  are  similar  in  that  they  will 
be  based  on  a  finding  by  NRC  that  the 
Corporation  has  demonstrated 
compliance  with  the  requirements  in 
part  76.  After  conducting  an 
environmental  assessment  for  part  76. 
the  Commission  made  a  finding  of  no 
significant  environmental  impact,  and 
concluded  that  part  76  requirements,  if 
promulgated,  would  not  allow  the 
enrichment  facilities  to  operate  in  such 
a  way  as  to  result  in  any  adverse 
environmental  effects  greater  than  those 
which  currently  exist  or  would  be 
expected  to  continue  absent  NRC 
regulatory  oversite.  Accordingly,  a 
Commission  finding  of  compliance  with 
the  part  76  requirements  would  not 
have  a^ignificant  effect  on  the  human 
environment. 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule  of 
limited  applicability  apply  only  to  a 
wholly-owned  instrumentality  of  the 
United  States  and  affect  fewer  than  10 
respondents.  Therefore,  Office  of 
Management  and  Budget  clearance  is 
not  required  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  alternatives  considered 
by  the  Commission.  The  analysis  is 
available  for  inspection  in  the  NRC 
Public  Dociunent  Room.  2120  L  .Street 
NVV.  (Lower  Level),  Washington.  DC. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b). 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  because  it  only  addresses 
the  Corporation's  operation  of  two 
existing  plants  which  do  not  fall  into 
this  category. 


Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109.  does  not 
apply  to  this  rule,  and  therefore,  a 
backfit  analysis  is  not  required. 

List  of  Subjects 
10  CFR  Part  19 

Criminal  penahies.  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalties.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  26 

Alcohol  abuse.  Alcohol  testing. 
Appeals,  Chemical  testing.  Drug  abuse, 
Drug  testing.  Employee  assistance 
programs.  Fitness  for  duty.  Management 
actions.  Nuclear  power  reactors. 
Protection  of  information,  Reporting  and 
recordkeeping  requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting,  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials  transportation,  Export,  Impuri. 
Nuclear  materials,  Nuclear  power  plaiii  - 


and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  74 

Accounting.  Criminal  penalties. 
Hazardous  materials  transportation, 
Material  control  and  accounting, 
Nuclear  materials.  Packaging  and 
containers.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Special  nuclear  material. 

10  CFR  Part  76 

Certification.  Criminal  penalties. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Security 
measures,  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

10  CFR  Part  95 

Classified  information.  Criminal 
penalties.  Reporting  and  recordkeeping 
requirements.  Security  measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  adopting  the  following  amendments 
to  10  CFR  parts  19,  20,  21,  26,  51,  70, 
71.  73.  74.  and  95  and  the  new  10  CFR 
part  76. 

PART  19— NOTICES,  INSTRUCTIONS. 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  63,  81. 103, 104, 161. 
186.  68  Stat.  930,  933.  935.  936.  937,  948. 
955.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended,  sec.  1701, 106  Stat.  2951.  2952, 
2953  (42  U.S.C  2073,  2093.  2111,  2133,  2134, 
2201.  2236.  2282,  2297f):  sec.  201,  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);  Pub.  L. 
95-601,  sec.  10.  92  Stat.  2951  (42  U.S.C. 
5851). 

2.  Section  19.2  is  revised  to  read  as 
follows: 

§19.2    Scope. 

The  regulations  in  this  part  apply  to 
all  persons  who  receive,  possess,  use,  or 
transfer  material  licensed  by  the  Nuclear 
Regulatory  Commission  pursuant  to  the 
regulations  in  parts  30  through  36,  39. 
40.  60,  61.  or  part  72  of  this  chapter, 
including  persons  licensed  to  operate  a 
production  or  utilization  facility 
pursuant  to  part  50  of  this  chapter, 
persons  licensed  to  possess  power 
reactor  spent  fuel  in  an  independent 
spent  fuel  storage  installation  (ISFSI) 
pursuant  to  part  72  of  this  chapter,  and 
in  accordance  with  10  CFR  76.60  to 
[lersons  required  to  obtain  a  certificate 


of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter.  The  regulations  regarding 
interviews  of  individuals  imder 
subpoena  apply  to  all  investigations  and 
inspections  within  the  jurisdiction  of 
the  Nuclear  Regulatory  Commission 
other  than  those  involving  NRC 
employees  or  NRC  contractors.  The 
regulations  in  this  part  do  not  apply  to 
subpoenas  issued  pursuant  to  10  CFR 
2.720. 

PART  2a-STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  Part  20  is 
revised  to  read  as  follows: 

Authoritv-:  Sees.  53,  63,  65,  81.  103.  104. 
161.  182,  186,  68  Stat.  930,  933.  935,  936. 
937,  948. 953. 955.  as  amended,  sec.  1701. 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093.  2095,  2111,  2133.  2134,  2201.  2232. 
2236.  2297f).  sees.  201,  as  amended.  202, 
206.  88  Stat.  1242.  as  amended,  1244.  1246 
(42  U.S.C.  5841,  5842.  5846). 

4.  Section  20.1002  is  revised  to  read 
as  follows: 

§20.1002    Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use,  transfer,  or 
dispose  of  byproduct,  source,  or  special 
nuclear  material  or  to  operate  a 
production  or  utilization  facility  under 
parts  30  through  36.  39.  40.  50.  60.  61, 
70.  or  72  of  this  chapter,  and  in 
accordance  with  10  CFR  76.60  to 
persons  required  to  obtain  a  certificate 
of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter.  The  limits  in  this  part  do  not 
apply  to  doses  due  to  background 
radiation,  to  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  therapy,  or  to  voluntary 
participation  in  medical  research 
programs. 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

5.  The  authority  citation  for  Part  21  is 
revised  to  read  as  follows: 

Authority:  Sec   161,  68  Stat  948,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended, 
sec.  1701.  106  Stat.  2951,  2953  (42  U.S.C. 
2201.  2282.  2297f);  sees.  201.  as  amended. 
206,  88  Stat.  1242,  as  amended,  1246  (42 
U.S.C.  5841,  5846). 

Section  21.2  also  issued  under  sees.  135. 
141,  Pub.  L.  97-425,  96  Stat.  2232.  2241  (42 
U.S.C.  10155,  10161). 

6.  Section  21.2  is  amended  by  adding 
paragraph  (e)  to  read  as  follows: 

§21.2    Scope. 

***** 

(e)  The  regulations  in  this  part  apply 
in  accordance  with  10  CFR  76.60  to 


each  individual,  partnership, 
corporation,  or  other  entity  required  to 
obtain  a  certificate  of  compliance  or  an 
approved  compliance  plan  under  part 
76  of  this  chapter. 

PART  26— FITNESS-FOR-DUTY 
PROGRAMS 

7.  The  authority  citation  for  Part  26  is 
revised  to  read  as  follows: 

Authority:  Sees.  53.  81.  103.  104.  107,  161. 
68  Stat.  930,  935.  936.  937.  948.  as  amended, 
see.  1701,  106  Stat.  2951.  2952.  2953  (42 
U.S.C.  2073.  2111,  2112.  2133.  2134.  2137. 
2201,  2297f):  sees.  201.  202.  206.  88  Stat. 
1242.  1244. 1246,  as  amended  (42  U.S.C. 
5841.5842.5846). 

8  Section  26.2  is  amended  by  adding 
paragraph  (d)  to  read  as  follows: 

§26.2    Scope. 

***** 

(d)  The  regulations  in  this  part  apply 
to  the  Corporation  required  to  obtain  a 
certificate  of  compliance  or  an  approved 
compliance  plan  under  part  76  of  this 
chapter  only  if  the  Corporation  elects  to 
engage  in  activities  involving  formula 
quantities  of  strategic  special  nuclear 
material.  When  applicable,  the 
requirements  apply  only  to  the 
Corporation  and  persoiuiel  canying  out 
the  activities  specified  in  §  26.2(a)(1) 
through  (5). 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

9.  The  authority  citation  for  Part  51  is 
revised  to  read  as  follows: 

Authority:  See.  161.  68  Stat.  948.  as 
amended,  sec.  1701,  106  Stat.  2951.  2952. 
2953.  (42  U.S.C.  2201,  2297f);  sees.  201.  as 
amended.  202,  88  Stat.  1242.  as  amended. 
1244  (42  U.S.C.  5841.  5842). 

10.  Section  51.22  is  amended  by 
adding  paragraph  (c)(19)  to  read  as 
follows: 

§  51.22    Criterion  for  categorical  exclusion; 
identification  of  licensing  and  regulatory 
actions  eligible  for  categorical  exclusion  or 
otherwise  not  requiring  environmental 
review. 
***** 

(c)*   *   * 

(19)  Issuance,  amendment, 
modification,  or  renewal  of  a  certificate 
of  compUance  of  gaseous  diffusion 
enrichment  facilities  pursuant  to  10  CFR 
part  76. 


PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

1 1.  The  authority  citation  for  Part  70 
is  revised  to  read  as  follows: 
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UMI 


Aulh.M  111  s  31,  3J,  101.  I'iJ.  iMi.i.n 

Slat  92  I    t        148,  953,  954,  as  amended, 
ser.  234,  83  Stat.  444,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U  S.C.  2071, 
2073,  2201,  2232,  2233,  2282,  22970;  sees. 
201,  as  amended,  202,  204,  206,  S0  Stat 
1242,  as  amended.  1244,  1245,  1246,  (42 
use.  5841,  5842.  5845,  5846). 

Sections  70.1(c)  and  70,20a(b)  also  issued 
under  sees.  135.  141,  Pub.  L.  97-425.  96  Stat 
2232.  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601.  sec. 
10.  92  Stat  2951  (42  U  S.C.  5851).  Section 
70  21(g)  also  issued  under  sec.  122,  68  Stat 
939  (42  U  S.C  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L  93-377.  88 
Stat.  475  (42  U  S.C.  2077)  Sections  70.36  and 
70.44  also  issued  under  sec.  184,  68  Stat.  954, 
as  amended  (42  U.SC.  2234)  Section  70  61 
also  issued  under  sees.  186. 187,  68  Stat.  955 
(42  use.  2236.  2237).  Section  70  62  also 
issued  under  sec.  108,  68  Stat  939,  as 
amended  (42  use.  21J8). 

12.  Section  70.1  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows: 

§70.1    Purpo8«. 

(d)  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  the 
regulations  of  this  part  establish 
procedures  and  criteria  for  the  issuance 
of  licenses  to  receive  title  to,  own. 
acquire,  deliver,  receive,  possess,  use, 
and  transfer  special  nuclear  material; 
and  establish  and  provide  for  the  terms 
and  conditions  upon  which  the 
Commission  will  issue  such  licenses. 
•        *        •        •        • 

(d)  As  provided  in  part  76  of  this 
chapter,  the  regulation*  of  this  part 
establish  pro&dures  and  criteria  for 
physical  security  and  material  control 
and  accounting  for  the  issuance  of  a 
certificate  of  compliance  or  the  approval 
of  a  compliance  plan. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

13.  The  authority  citation  for  Part  71 
is  revised  to  read  as  follows: 

Authority:  Sees  53,57,62,63,81,  161, 
182,  183,  68  Stat.  930.  932,  933,  935  048. 
953.  954,  as  amended,  sec.  1701,  106  .Stat 
2951.  2952,  2953  (42  U.SC.  2073,  2077,  209..'. 
2093,  2111,  2201,  2232,  2233.  2297f),  st-t  s 
201.  as  amended.  202,  206.  88  Stat   1242,  as 
amended.  1244.  1246  (42  U.SC.  5841,  5842, 
S846). 

Section  71.97  also  issued  under  sec.  301. 
Pub.  L  96-295,  94  Stat.  789-790. 

14.  Section  71.0  is  amended  by 
adding  paragraph  (e)  to  read  as  follows; 

§71.0    Purpose  and  scop«. 

•  «  •  *  * 

(e)  The  regulations  in  this  part  apply 
to  any  person  required  to  obtain  a 
certificate  of  compliance  or  an  approved 
compliance  plan  pursuant  to  part  76  of 


mis  cn.ipier  if  the  person  delivers 
radioactive  material  to  a  common  or 
contract  carrier  for  transport  or 
transports  the  material  outside  the 
confines  of  the  person's  plant  or  other 
authorized  place  of  use. 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

15.  The  authority  citation  for  Part  73 
is  revised  to  read  as  follows: 

Authority:  Sees  53,  161,  68  Stat.  930,  948, 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.C 
2073,  2167.  2201);  sec.  201,  as  amended.  204. 
88  Stat.  1242.  as  amended,  1245,  sec.  1701. 
106  Stat.  2951 ,  2952,  2953  (42  U.SC  bSA  1 
5844,  22970. 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L  97-425,  96  Stat.  2232,  2241  (42 
use  10155,  10161).  Section  73.37(0  also 
issued  under  sec.  301,  Pub.  L.  96-295,  94 
Slat.  789  (42  use.  5841  note).  Section  73  57 
is  issued  under  sec.  606.  Pub.  L  99-399, 100 
Slat.  876  (42  use.  2169). 

16.  Section  73.1  is  amended  by 
adding  paragraph  (b)|9)  to  read  as 
follows 

§73.1     Purpose  and  scope. 


(b)*    •    • 

(9)  As  provided  i.n  part  76  ol  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
physical  security  for  the  issuance  of  a 
ceiiificate  of  compliance  or  the  approval 
of  a  compliance  plan. 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

17.  The  authority  citation  for  Part  74 
is  revised  to  read  as  follows: 

Authority:  Sw;s  53.57,  161.  182.  183,68 
Si.ll  930.  932.  948,  953.  954.  as  amended, 
sec.  234.  83  Stat.  444.  as  amended,  sec.  1701 
106  Stat.  2951,  2952.  2953  (42  U.S.C  2073, 
2077,  2201,  2232,  2233,  2282.  22970;  sets 
201.  as  amended,  202,  206.  88  Stat.  1242,  as 
amended,  1244,  1246(42  U.S.C  5841.  5842, 
5846). 

18.  Section  74.2  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§74.2     Scop*. 

•  •  •  •  • 

(d)  .\s  provided  in  part  76  of  this 
chapter,  the  regulations  of  this  part 
establish  procedures  and  criteria  for 
material  control  and  accounting  for  the 
issuance  of  a  certificate  of  compliance 
or  the  approval  of  a  compliance  plan. 

19.  A  new  part  76  is  added  to  10  CFR 
Chapter  I  to  read  as  follows: 


PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

Subpart  A — General  Provisions 

76.1  Purpose. 

76.2  Scope. 

76.4  Definitions. 

76.5  Communications. 
766    Interpretations. 

76.7  Employee  protection. 

76.8  Information  collection  requirements: 
OMB  approval  not  required. 

76.9  Completeness  and  accuracy  of 
information. 

76.10  Deliberate  misconduct. 
76.21     Certificate  required. 
76  23     Specific  exemptions. 

Subpart  B— Application 

76  31     Annual  application  requirement 

76.33     Application  procedures. 

76.35  Contents  of  initial  application. 

76.36  Annual  renewals. 

76  37     Federal  Register  notice. 
76.39    Public  meeting. 
76  4 1     Record  underlying  decisions. 
76.43     Annual  date  for  decision. 
76.45    Application  for  amendment  of 
certificate. 

Subpart  C — Certification 

76  51     Conditions  of  certification 

76  53     Consultation  with  En\  ironmental 

Protection  Agency 
76.55    Timely  renewal. 
76  60    Regulatory  requirements  which 

apply 
76  62     Issuance  of  certificate  and/or 

approval  of  compliance  plan. 

76.64  Denial  of  certificate  or  compliance 
plan. 

76.65  Inalienability  of  certificates. 
76  66    Expiration  and  termination  of 

certificates. 
76  68    Plant  changes. 
76.70     Post  issuance. 
76  72     Miscellaneous  procedural  matters. 
76.74    Computation  and  extension  of  tirrie 
76.76     Backfilling. 

Subpart  D— Safety 

76  81     Authorized  use  of  radioactive 

material. 
76.83    Transfer  of  radioactive  material. 
76.85    Assessment  of  accidents. 
76.87     Technical  safety  requirements. 
76  89    Criticality  accident  requirements. 
76.91     Emergency  planning. 
76.93    Quality  assurance 
76.95    Training. 

Subpart  E— Safeguards  and  Security 

76. 1  n     Physical  security,  material  control 

and  accounting,  and  protectioa  of  certain 

information. 
76.113     Formula  quantities  of  strategic 

special  nuclear  material — Category  I. 
76. 1 1 5    Special  nuclear  material  of  moderate 

strategic  significance — Category  II. 
76.117     Special  nuclear  material  of  low 

strategic  significance — Category  111. 
76.119    ^curity  facility  approval  and 

safeguarding  of  National  Security 

Information  and  Restricted  Data. 


Subpart  F — Reports  and  Inspections 

76.120  Reporting  requirements. 

76.121  Inspiections. 
76.123     Tests. 

Subpart  G — Enforcement 

76.131     Violations. 
76.133    Criminal  penalties. 

Authority:  Sees.  161,  68  Stat.  948,  as 
amended,  sees.  1312,  1701,  106  Stat.  2932, 
2951,  2952,  2953  (42  U.S.C  2201,  2297b-ll, 
22970;  sees.  201,  as  amended,  204,  206,  88 
Stat.  1244,  1245,  1246  (42  U.S.C  5841,  5842, 
5845,  5846). 

Sec.  76.7  also  issued  under  Pub.  L.  95-601, 
sec.  10,  92  Stat.  2951  (42  U.S.C.  5851).  Sec. 
76.35(j)  also  issued  under  see.  122,  68  Stat 
939  (42  U.S.C.  2152). 

Subpart  A — General  Provisions 

§76.1    Purpose. 

(a)  This  part  establishes  requirements 
that  will  govern  the  operation  of  those 
portions  of  the  Portsmouth  and  Faducah 
Gaseous  Diffusion  Plants  located  in 
Piketon.  Ohio,  smd  Faducah,  Kentucky, 
respectively,  that  are  leased  by  the 
United  States  Enrichment  Corporation. 
These  requirements  are  promulgated  to 
protect  the  public  health  and  safety 
from  radiological  hazards  and  provide 
for  the  common  defense  and  security. 
This  part  also  establishes  the 
certification  process  that  will  be  used  to 
ensure  compliance  with  the  established 
requirements. 

(d)  The  regulations  contained  in  this 
part  are  issued  pursuant  to  the  Atomic 
Energy  Act  of  1954,  as  amended  (68 
Stat.  919);  Title  II  of  the  Energy 
Reorganization  Act  of  1974.  as  amended 
(88  Stat.  1242);  and  Titles  IX  and  XI  of 
the  Energy  PoUcy  Act  of  1992  (106  Stat. 
2923.2951). 

§76.2    Scope. 

The  regulations  in  this  part  apply 
only  to  those  portions  of  the  Portsmouth 
and  Paducah  Gaseous  Diffusion  Plants 
leased  by  the  Corporation,  per  the  Lease 
Agreement  between  the  Department  of 
Energy  and  the  United  States 
Enrichment  Corporation.  This  part  also 
gives  notice  to  all  persons  who 
knowingly  provide  to  the  Corporation  or 
any  contractor,  or  subcontractor  any 
components,  equipment,  materials,  or 
other  goods  or  services  that  relate  to  the 
activities  subject  to  this  part  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of 
§76.10. 

§  76.4    Definitions. 

As  used  in  this  part: 

Act  means  the  Atomic  Energy  Act  of 
1954  (68  Stat  919),  and  includes  any 
amendments  to  the  Act. 

Administrative  controls  means  the 
provisions  relating  to  organization  and 


management,  procedures, 
recordkeeping,  review  and  audit,  and 
reporting  necessary  to  ensure  operation 
of  the  plant  in  a  safe  manner. 

Agreement  State  means  any  State 
with  which  the  Commission  has  entered 
into  an  effective  agreement  under 
subsection  274b.  of  the  Act. 

Non-Agreement  State  means  any 
other  State. 

Alert  means  events  may  occur,  are  in 
progress,  or  have  occurred  that  could 
lead  to  a  release  of  radioactive 
materiaUs]  but  that  the  release  is  not 
expected  to  require  a  response  by  an 
offsite  response  organization  to  protect 
persons  offsite. 

Atomic  energy  means  all  forms  of 
energy  released  in  the  course  of  nuclear 
fission  or  nuclear  transformation. 

Certificate  of  compliance  or  certificate 
means  a  certificate  of  compliance  issued 
pursuant  to  this  part. 

Classified  matter  means  documents  or 
material  revealing  classified 
information. 

Commission  means  the  Nuclear 
Regulator}'  Commission  or  its  duly 
authorized  representatives. 

Common  defense  and  security  means 
the  common  defense  and  security  of  the 
United  States. 

Compliance  plan  means  a  plan  for 
achieving  compliance  approved 
pursuant  to  this  part. 

Corporation  means  the  United  States 
Enrichment  Corporation  (USEC).  a 
Corporation  that  is  authorized  by  statute 
to  lease  the  gaseous  diffusion 
enrichment  plants  in  Paducah, 
Kentucky,  and  Piketon,  Ohio,  from  the 
Department  of  Energy,  or  any  person 
authorized  to  operate  one  or  both  of  the 
gaseous  diffusion  plants  pursuant  to  a 
plan  for  the  privatization  of  USEC  that 
is  approved  by  the  President  in 
accordance  with  Sections  1501  and 
1502  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

Department  and  Department  of 
Energy  (DOE)  means  the  Department  of 
Energy  established  by  the  Department  of 
Energy  Organization  Act  (Pub.  L.  95-91. 
91  Stat.  565,  42  U.S.C.  7101  et  seq.),  to 
the  extent  that  the  Department,  or  its 
duly  authorized  representatives, 
exercises  functions  formerly  vested  in 
the  U.S.  Atomic  Energy  Commission,  its 
Chairman,  members,  officers  and 
components  and  transferred  to  the  U.S. 
Energy  Research  and  Development 
Administration  and  to  the 
Administrator  thereof  pursuant  to 
Sections  104(b),  (c).  and  (d)  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended.  (Pub.  L.  93-438,  88  Stat.  1233 
at  1237,  42  U.S.C,  5814)  and 
retransferred  to  the  Secretary  of  Energy 
pursuant  to  Section  301(a)  of  the 


Department  of  Energy  Organization  Act 
(Pub.  L.  95-91,  91  Stat,  565  at  577-578. 
42  U.S.C.  7151). 

Depleted  uranium  means  the 
byproduct  residues  from  the  uranium 
enrichment  process  in  which  the 
concentration  of  the  isotope  U235  is  less 
than  that  occiuring  in  natural  uranium. 

Director  means  the  Director,  or  his  or 
her  designee,  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission. 

Effective  dose  equivalent  means  the 
sum  of  the  products  of  the  dose 
equivalent  to  the  body  organ  or  tissue 
and  the  weighting  factors  applicable  to 
each  of  the  body  organs  or  tissues  that 
are  irradiated,  as  defined  in  10  CFR  Part 
20  (§§20.1001  through  20.2402). 

Effective  kilograms  of  special  nuclear 
material  means: 

(1)  For  uranium  with  an  enrichment 
in  the  isotope  U-235  of  0.01  (1  percent) 
and  above,  its  element  weight  in 
kilograms  multiplied  by  the  square  of  its 
enrichment  expressed  as  a  decimal 
weight  fraction;  and 

(2)  For  uranium  with  an  enrichment 
in  the  isotope  U-235  below  0.01  (1 
percent),  its  element  weight  in 
kilograms  multipfied  by  0.0001. 

Formula  quantity  means  strategic 
special  nuclear  material  in  any 
combination  in  a  quantity  of  5000  grams 
or  more  computed  by  the  formula, 
grams  =  (grams  contained  U-235)  + 
2.5(grams  U-233+grams  plutonium). 

Lease  Agreement  means  the 
agreement  entered  into  as  of  July  1, 
1993,  and  any  subsequent  revisions 
between  the  United  States  Department 
of  Energy  and  the  United  States 
Enrichment  Corporation. 

Limiting  conditions  for  operation 
means  the  lowest  functional  capability 
or  performance  levels  of  structures, 
systems,  components,  and  their  support 
systems  required  for  normal  safe 
operation  of  the  plant. 

Limiting  control  settings  means 
settings  for  automatic  alarm  or 
protective  devices  related  to  those 
variables  having  significant  safety 
functions. 

National  Security  Information  means 
information  that  has  been  determined 
pursuant  to  Executive  Order  12356  or 
any  predecessor  order  to  require 
protection  against  unauthorized 
disclosure  and  that  is  so  designated 

Person  means: 

(1)  Any  individual,  corporation, 
partnership,  firm,  association,  trust, 
estate,  public  or  private  institution, 
group.  Government  Agency  other  than 
the  Commission  or  the  Department, 
except  that  the  Department  shall  be 
considered  a  person  within  the  meaning 
of  the  regulations  in  this  part  to  the 


JH'ir.J      ^.•<^.■ral  Rtn^istpr    '   Vol    50.  No    1H4    '  Friday.  September  23,  K»'14    '  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  184  /  Friday,  September  23.  1994  /  Rules  and  Regulations      48963 


extent  that  its  lacilities  uit  dttivities  are 
subject  to  the  licensing  and  related 
regulatory  authority  of  the  Commission 
pursuant  to  Section  202  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended.  (88  Stat.  1244);  any  State  or 
any  political  subdivision  of  or  any 
political  entity  within  a  State,  any 
foreign  government  or  nation  or  any 
political  subdivision  of  any  such 
government  or  nation,  or  other  entity: 
and 

(2)  Any  legal  successor, 
representative,  agent,  or  agency  of  the 
foregoing. 

Process  means  a  series  of  actions  that 
achieves  an  end  or  result. 

Produce,  when  used  in  rnlation  to 
special  nuclear  material,  means: 

(1)  To  manufacture,  make,  produce,  or 
refine  special  nuclear  material; 

(2)  To  separate  special  nuclear 
material  from  other  substances  in  which 
such  material  may  be  conlained;  or 

(3)  To  make  or  to  produce  new  special 
nuclear  material. 

Radioactive  material  means  source 
material,  special  nuclear  material,  or 
byproduct  material,  po&sessv<l.  used, 
transferred,  or  disposed  of  under  pari 
76. 

Restricted  Data  means  all  data 
concerning  design,  manufacture  or 
utilization  of  atomic  weapons,  the 
production  of  special  nuclear  material, 
or  the  use  of  special  nuclear  material  in 
the  production  of  energy,  but  does  not 
include  data  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  Section  142  of  llie  ,\ct. 

Safety  limits  means  those  bounds 
within  which  the  process  variables  must 
be  maintained  for  adequate  control  of 
the  operation  and  that  must  not  be 
exceeded  in  order  to  protect  the 
integrity  of  the  physical  system  that  is 
designed  to  guard  against  the 
uncontrolled  release  of  radioactivity. 

Sealed  source  means  any  radioactive 
material  that  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  radioactive  material. 

Security  facility  approval  means  that 
a  determination  has  been  made  by  the 
NRC  that  a  facility  is  eligible  to  u.se. 
process,  store,  reproduce,  transmit,  or 
handle  classified  matter. 

Site  area  emeq^ency  means  events 
may  occur,  are  in  progress,  or  have 
occurreil  that  could  lead  to  a  significant 
release  uf  radioaciive  material  and  that 
could  require  a  response  by  offsite 
response  oq^izations  to  protect 
persoitf  ofUte. 

Source  material  means  source 
material  as  defined  in  Section  1  tz.  of 
the  Act  and  in  the  regulations  contained 
in  part  40  of  this  chapter 

Special  nuclear  nustenal  means: 


(1)  Plutonium,  uranium  233.  uranium 
enriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material 
which  the  Commission,  pursuant  to  the 
provisions  of  Section  51  of  the  Act, 
determines  to  be  special  nuclear 
material,  but  does  not  include  source 
material:  or 

(2)  Any  material  artificially  enriched 
in  any  of  the  foregoing,  but  does  not 
include  source  material. 

Special  nuclear  material  of  low 
strateeic  simificance  means: 

(1)  Less  man  an  amount  of  special 
nuclear  material  of  moderate  strategic 
significance,  as  defined  in  this  sec-lion, 
but  more  than  1 5  grams  of  uranium-235 
(contained  in  uranium  enriched  to  20 
percent  or  more  in  the  U-235  isotope), 
or  15  p.rams  of  uranium-233.  or  15  grams 
of  ptutoniura.  or  the  combination  of  15 
grams  when  computed  by  the  equation, 
grams  =  (grams  contained  U— 235)  ♦ 
(grams  plutonium)  •••  (grams  U-233);  or 

(2)  Less  than  10.000  grams  but  more 
than  1000  grams  of  uranium-235 
(contained  in  uranium  enriched  to  10 
percent  or  more  but  less  than  20  percent 
in  the  U-235  isotope),  or 

(3)  10.000  grams  or  more  of  uranium- 
235  (contained  in  uranium  enriched 
above  natural  but  less  than  10  percent 
in  the  U-235  isotope). 

Special  nuclear  material  of  moderate 
strate^c  significance  noeans: 

(1)  Less  uian  a  formula  quantity  of 
strategic  special  nuclear  material  but 
more  than  1000  grams  of  uranium-235 
(contained  in  uranium  enriched  to  20 
percent  or  more  in  the  U-235  isotope), 
or  more  than  500  grams  of  uranium-233 
or  plutonium.  or  in  a  combined  quantity 
of  more  than  1000  grams  when 
computed  by  the  equation,  grams  = 
(grams  contained  U-235)  ♦  2  (grams  U- 
233  >  grams  plutonium);  or 

(2)  10,000  grams  or  more  of  uranium- 
235  (contained  in  uranium  enriched  to 
10  percent  or  more  but  less  than  20 
percent  in  the  U-235  isotope). 

Special  nuclear  material  scrap  means 
the  various  forms  of  special  nuclear 
material  generated  during  chemical  and 
mechanical  processing,  other  than 
recycle  material  and  normal  process 
intermediates,  which  are  unsuitable  for 
use  in  their  present  form,  but  all  or  part 
of  which  will  be  used  after  further 
processing. 

Strategic  special  nuclear  nxiterial 
means  uraiuum-235  (contained  in 
uranium  enriched  to  20  percent  or  more 
in  the  U-235  isotope),  uranium-233,  or 
plutonium. 

Surveillance  requirenKnts  means 
requirements  relating  to  test,  calibration, 
or  inspection  to  ensure  that  the 
necessary  quaUty  of  systems  and 
components  is  maintained,  that  plant 


operation  will  be  within  the  safety 
limits,  and  that  the  limiting  condition*: 
of  operation  will  be  met. 

unclassified  Controlled  Nuclear 
Information  is  information  whose 
unauthorized  dissemination  is 
prohibited  under  Section  148  of  the 
Atomic  Energy  Act. 

United  States,  when  used  in  a 
geographical  sense,  includes  Puerto 
Rico  and  all  territories  and  possessions 
of  the  United  States. 

Unreviewed  safety  question  means  a 
change  which  involves  any  of  the 
following: 

(1)  The  probability  of  occurrence  or 
the  consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  safety 
analysis  report  may  be  increased; 

(2)  A  possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety 
analysis  report  may  be  created;  or 

(3)  The  margin  of  safety  as  defined  in 
the  basis  for  any  technical  safety 
reouirement  is  reduced. 

Uranium  enrichment  plant  means: 

(1)  Any  plant  used  for  separating  the 
isotopes  of  uranium  or  enriching 
uranium  in  the  isotope  235.  using 
gaseous  diffusion  technology;  or 

(2)  Any  equipment  or  device,  or 
important  component  part  especially 
designed  for  such  equipment  or  device, 
capable  of  separating  the  isotopes  of 
uranium  or  enriching  uranium  in  the 
isotope  235.  using  gaseous  diffusion 
technology. 

§  76.5    Communicabons. 

Except  where  otherwise  specified,  all 
correspondence,  reports,  applications, 
and  other  written  commimications 
submitted  pursuant  to  10  CFR  part  76 
should  be  addressed  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  ATTN:  Document  Control 
Desk.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001 .  and  copies  sent  to  the  NRC  Region 
III  Office  (shown  in  appendix  D  of  part 
20  of  this  chapter)  and  the  apphcable 
Resident  Inspector.  Communications 
and  reports  may  be  delivered  in  person 
at  the  Commission's  offices  at  11555 
Rockville  Pike.  Rockville.  Maryland,  or 
at  the  NRC  PubUc  Document  Room  2120 
L  Street.  NW.  (Lower  Level), 
Washington  DC. 

§76.6     Interpretations. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  piart  by  any  officer  or 
employee  of  the  Commission  other  than 
a  written  interpretation  by  the  General 
Counsel  will  bo  recognized  to  be 
binding  upon  the  Commission. 


i  76.7    Employee  protection. 

(a)  Discrimination  by  the  Corporation, 
a  contractor,  or  a  subcontractor  of  the 
Corporation  against  an  employee  for 
engaging  in  certain  protected  activities 
IS  prohibited.  Discrimination  includes 
discharge  and  other  actions  that  relate  to 
compensation,  terms,  conditions,  or 
privileges  of  employment.  The  protected 
activities  are  established  in  Section  211 
of  the  Energy  Reorganization  Act  of 
1974.  as  amended,  and  in  general  are 
related  to  the  administration  or 
enforcement  of  a  requirement  imposed 
under  the  Atomic  Energy  Act  or  the 
Energy  Reorganization  Act. 

(1)  The  protected  activities  include 
but  are  not  limited  to: 

(i)  Providing  the  Commission  or  his  or 
her  employer  information  about  alleged 
violations  of  either  of  the  above  statutes 
or  possible  violations  of  requirements 
imposed  under  either  of  the  above 
statutes; 

(ii)  Refusing  to  engage  in  any  practice 
made  unlawful  under  either  of  the 
above  statutes  or  under  these 
requirements  if  the  employee  has 
identified  the  alleged  illegality  to  the 
employer; 

(iii)  Requesting  the  Commission  to 
institute  action  against  his  or  her 
employer  for  the  administration  or 
enforcement  of  these  requirements; 

(iv)  Testifying  in  any  Commission 
proceeding,  or  before  Congress,  or  at  any 
Federal  or  State  proceeding  regarding 
any  provision  (or  proposed  provision)  of 
either  of  the  above  statutes;  and 

(v)  Assisting  or  participating  in,  or 
attempting  to  assist  or  participate  in,  the 
protected  activities. 

(2)  These  activities  are  protected  even 
if  no  formal  proceeding  is  actually 
initiated  as  a  result  of  the  employee 
assistance  or  participation. 

(3)  This  section  has  no  application  to 
any  employee  alleging  discrimination 
prohibited  by  this  section  who,  acting 
without  direction  from  his  or  her 
employer  (or  the  employer's  agent), 
deliberately  causes  a  violation  of  any 
requirement  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  or  the  Atomic  Energy  Act  of 
1954,  as  amended. 

(b)  Any  employee  who  believes  that 
he  or  she  has  been  discharged  or 
otherwise  discriminated  against  by  any 
person  for  engaging  in  protected 
activities  specified  in  paragraph  (a)(1)  of 
this  section  may  seek  a  remedy  for  the 
discharge  or  discrimination  through  an 
administrative  proceeding  in  the 
Department  of  Labor.  The 
administrative  proceeding  must  be 
initiated  within  180  days  after  an 
alleged  violation  occurs  by  filing  a 
complaint  alleging  the  violation  with 


the  Department  of  Labor,  Employment 
Standards  Administration,  Wage  and 
Hour  Division.  The  Department  of  Labor 
may  order  reinstatement,  back  pay,  and 
compensatory  damages. 

(c)  A  violation  of  paragraphs  (a),  (e), 
or  (0  of  this  section  by  the  Corporation, 
or  a  contractor  or  subcontractor  of  the 
Corporation  may  be  grounds  for: 

(1)  Denial,  revocation,  or  suspension 
of  the  certificate. 

(2)  Other  enforcement  action. 

(d)  Actions  taken  by  an  employer  or 
others  which  adversely  affect  an 
employee  may  be  predicated  upon 
nondiscrimination  grounds.  The 
prohibition  applies  when  the  adverse 
action  occurs  because  the  employee  has 
engaged  in  protected  activities.  An 
employee's  engagement  in  protected 
activities  does  not  automatically  render 
him  or  her  immune  from  discharge  or 
discipline  for  legitimate  reasons  or  from 
adverse  action  dictated  by 
nonprohibited  considerations. 

(ej(l)  The  Corporation  shall 
prominently  post  the  revision  of  NRC 
Form  3,  "Notice  to  Employees," 
referenced  in  10  CFR  19.11(c).  This  form 
must  be  posted  at  locations  sufficient  to 
permit  employees  protected  by  this 
section  to  observe  a  copy  on  the  way  to 
or  from  their  place  of  work.  Premises 
must  be  posted  not  later  than  the  date 
of  Director's  decision  on  the  initial 
certificate  of  compliance  and/or  an 
initial  plan  for  achieving  compliance, 
during  the  term  of  the  certificate,  and 
for  30  days  following  certificate 
termination. 

(2)  The  Corporation  shall  notify  its 
contractors  of  the  prohibition  against 
discrimination  for  engaging  in  protected 
activities. 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  NRC  Region 
III  Office  listed  in  appendix  D  to  part  20 
of  this  chapter  or  by  contacting  the  NRC 
Office  of  Information  Resource 
Management,  Division  of  Information 
Support  Services,  Information  and 
Records  Management  Branch. 

(f)  No  agreement  affecting  the 
compensation,  terms,  conditions,  or 
privileges  of  employment,  including  an 
agreement  to  settle  a  complaint  filed  by 
an  employee  with  the  Department  of 
Labor  pursuant  to  Section  211  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  may  contain  any  provision 
which  would  prohibit,  restrict,  or 
otherwise  discourage  an  employee  from 
participating  in  protected  activity  as 
defined  in  paragraph  (a)(1)  of  this 
section  including,  but  not  hmited  to, 
providing  information  to  the  NRC  or  to 
his  or  her  employer  on  potential 
violations  or  other  matters  within  NRC's 
regulatory  responsibilities. 


§76.8    Information  collection 

requirements:  OMB  approval  not  required. 

The  information  collection 
requirements  contained  in  this  part  of 
limited  appUcability  apply  to  a  wholly- 
owned  instrumentality  of  the  United 
States  and  affect  fewer  than  ten 
respondents.  Therefore,  Office  of 
Management  and  Budget  clearance  is 
not  required  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

§  76.9    Completeness  and  accuracy  of 
information. 

(a)  Information  provided  to  the 
Commission  or  information  required  by 
statute  or  by  the  Commission's  rules, 
regulations,  standards,  orders,  or  other 
conditions  to  be  maintained  by  the 
Corporation  must  be  complete  and 
accurate  in  all  material  respects. 

(b)  The  Corporation  shall  notify  the 
Commission  of  information  identified  as 
having  for  the  regulated  activity  a 
significfmt  impUcation  for  public  health 
and  safety  or  common  defense  and 
security.  The  Corporation  violates  this 
paragraph  only  if  the  Corporation  fails 
to  notify  the  Commission  of  information 
that  the  Corporation  has  identified  as 
having  a  significant  implication  for 
public  health  and  safety  or  common  y 
defense  and  security.  Notification  must 

be  provided  to  the  Administrator  of 
NRC's  Region  III  Office  within  2 
working  days  of  identifying  the 
information.  This  requirement  is  not 
applicable  to  information  which  is 
already  required  to  be  provided  to  the 
Commission  by  other  reporting  or 
updating  requirements. 

(c)  Paragraph  (b)  of  this  section  does 
not  apply  until  the  initial  certification 
application  is  submitted  pursuant  to 
§76.31. 

§76.10    Deliberate  misconduct 

(a)  The  Corporation  or  any  employee 
of  the  Corporation  and  any  contractor 
(including  a  supplier  or  consultant), 
subcontractor,  or  any  employee  of  a 
contractor  or  subcontractor,  who 
knowingly  provides  to  the  Corporation. . 
or  any  contractor  or  subcontractor, 
components,  equipment,  materials,  or 
other  goods  or  services,  that  relate  to  the 
Corporation's  activities  subject  to  this 
part;  may  not: 

(1)  Engage  in  deliberate  misconduct 
that  causes  or,  but  for  detection,  would 
have  caused,  the  Corporation  to  be  in 
violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
limitation  of  a  certificate  or  approval 
issued  by  the  Commission;  or 

(2)  Deliberately  submit  to  the  NRC. 
the  Corporation,  or  its  contractor  or 
subcontractor,  information  that  the 
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•,iii)iiuUiiiK  tli<'  iiiloniiJliim 
•     to  b«  incomple<e  or  inacoirale  in 
•spect  material  to  the  NRC. 
yu)  A  person  who  violates  paragraph 
(a)(1)  or  (aM2)  of  this  section  may  be 
subject  to  enforcement  action  m 
accordance  with  the  prot^dures  in  10 
CFR  part  2.  subpart  B;  except,  that  the 
Corporation  is  not  «ub|ect  to  the 
authority  of  Section  234  of  the  Act. 

(c)  For  purposes  of  paragraph  (a)(1)  of 
this  section,  dehberate  misconduct  by  a 
person  means  an  intentional  act  or 
omission  that  the  person  knows: 

(1)  Would  cause  the  Corporation  to  be 
in  violation  of  any  rule,  regulation,  or 
order,  or  any  term,  condition,  or 
Umitation  of  a  certificate  or  approved 
comphance  plan  issued  by  the  Director. 

or 

(2)  Constitutes  n  vi«ilation  of  a 
re<juireiuent.  procedure,  instruction, 
contract,  purchase  order  or  policy  of  the 
Corporation,  contractor,  or 
subcontracior. 

§76.21     Certincate  required. 

(a)  After  the  Commission  complete* 
the  initial  certification  process,  the 
Corporation  or  its  contractors  may  not 
operate  the  gaseous  diffusion  plants  at 
Piketon.  Ohio,  and  Paducah.  Kentucky, 
unless  an  appropriate  certificate  of 
compliance,  and/or  an  approved 
compliance  plan  is  in  effect  pursuant  to 
this  part.  Except  as  authorized  by  the 
NRC  under  other  provisions  of  this 
chapter,  no  person  other  than  the 
Corporation  or  its  contractors  may 
acquire,  deliver,  receive,  possess,  use.  or 
transfer  radioactive  material  at  the 
gaseous  diffusion  plants  at  Piketon. 
Ohio,  and  Padutah.  Kentucky. 

(b)  For  the  purposes  of  §§30.41. 
40.41.  and  70.42  of  this  chapter,  the 
Corporation  shall  be  authorized  to 
receive,  and  licensees  shall  be 
authon7;-d  to  transfer  to  the 
Corporation,  byproduct  material,  source 
material,  or  special  nuclear  material  to 
the  extent  permitted  under  the 
certificate  of  compliance  issued,  and/'or 
the  comphance  plan  approved,  pursuant 
to  this  part. 

§76.23    Specinc  exefnpttons. 

The  Commission  may,  upon  its  own 
initiative  or  upon  application  of  the 
Corporation,  grant  such  exemptions 
from  the  requirements  of  the 
certification  regulations  as  it  determines 
are  authorized  by  law  and  will  not 
endanger  life,  or  property,  or  the 
common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 


Subpart  D     Application 

§  76.31     Annual  appiicatlon  requirement 
The  Corporation  shall  file  an  initial 
certificate  application  in  1995  '.  and 
thereafter,  the  Corporation  shall  apply 
to  the  ComoiissioD  each  year  on  or 
before  April  15.  for  a  certificate  of 
compliance  in  accordance  with  §  76.36. 

§76.33    Application  procedurea. 

(a)  Filing  requirements.  (1)  An 
application  for  an  initial  certificate  of 
compliance  must  be  tendered  by  filing 
20  copies  of  the  application  with  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  with  copies  sent 
to  the  NRC  Region  Ul  Office  and 
appropriate  resident  inspector,  in 
accoroance  with  §  765  of  this  part 

(2)  The  application  must  include  the 
full  name,  address,  age  (if  an 
individual),  and  citizenship  of  the 
applicant.  If  the  appUcant  is  a 
corporation  or  other  entity,  it  shall 
indicate  the  State  where  it  was 
incorporated  or  orgamzed,  the  location 
of  the  principal  office,  the  names, 
addresses,  and  citizenship  of  its 
principal  office,  the  names,  addresses, 
and  citizcnshrp  of  its  principal  officers, 
and  shall  include  information  known  to 
the  applicant  concerning  the  control  or 
ownership,  if  any.  exercised  over  the 
applicant  by  any  alien,  foreign 
corporation,  or  foreign  government. 

(b)  Oath  or  affirmation.  An 
appUcation  for  an  initial  certificate  of 
compliance  must  be  executed  in  a 
signed  original  by  a  duly  authorized 
officer  of  the  Corporation  under  oath  or 
affirmation. 

(c)  Pre- filing  consultation.  The 
Corporation  may  confer  with  the 
Commission's  staff  prior  to  filing  an 
initial  application. 

(d)  Additional  infonnation.  At  any 
time  during  the  review  of  an  initial 
application,  the  Corporation  may  be 
required  to  supply  additional 
information  to  the  Commission's  staff  in 
order  to  enable  the  Commission  or  the 
Director,  as  appropriate,  to  determine 
whether  the  certificate  should  be  issued 
or  denied,  or  to  determine  whether  a 
compliance  plan  should  be  approved. 

(ejWithholdable  information.  An 
initial  application  which  contains 
Restricted  Data.  National  Security 
Information.  Safeguards  Information. 
Unclassified  Controlled  Nuclear 
Information,  proprietary  data,  or  other 
withholdable  information,  must  be 
prepared  in  such  a  manner  that  all  such 
information  or  data  are  separated  from 
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the  information  to  be  made  available  to 
the  public. 

§  76.35    Contents  of  Initial  appiicatlon. 

The  application  for  an  initial 
certificate  of  compliance  must  include 
the  information  identified  in  this 
section. 

(a)  A  safety  analysis  report  which 
must  include  the  following  information: 

(1)  The  activities  and  locations 
involving  special  nuclear  material  and 
the  general  plan  for  carrying  out  these 
activities; 

(2)  The  name,  amount,  and 
specifications  (including  the  chemical 
and  physical  form  and,  where 
applicable,  isotopic  content)  of  the 
special  nuclear  material,  source  and 
byproduct  material  the  Corporation 
proposes  to  use,  possess  or  produce, 
including  any  material  held  up  in 
equipment  from  previous  operations; 

(3)  The  qualifications  requirements, 
including  training  and  experience,  of 
the  Corporation's  management 
organization  and  key  individuals 
responsible  for  safety  in  accordance 
with  the  regulations  in  this  chapter; 

(4)  An  assessment  of  accidents  based 
on  the  requirements  of  §  76.85; 

(5)  A  training  program  that  meets  the 
requirements  of  §  76.95; 

(6)  A  description  of  equipment  and 
facilities  which  will  be  used  by  the 
Corporation  to  protect  health  and 
minimize  danger  to  life  or  property 
(such  as  handling  devices,  working' 
areas,  shields,  measuring  and 
monitoring  instruments,  devices  for  the 
treatment  and  disposal  of  radioactive  \ 
effiuent  and  wastes,  storage  facilities,    ' 
provisions  for  protection  against  natural^ 
phenomena,  fire  protection  systems, 
criticalitv  accident  alarm  systems,  etc.); 

(7)  A  description  of  the  management 
controls  and  oversight  program  to 
ensure  that  activities  directly  relevant  to 
nuclear  safety  and  safeguards  and 
security  are  conducted  in  an 
appropriately  controlled  manner  that 
ensures  protection  of  employee  and 
public  health  and  safety  and  protection 
of  the  national  security  interests;  and 

(8)  A  description  of  the  plant  site,  and 
a  description  of  the  principal  structures, 
systems,  and  components  of  the  plant. 

(b)  A  plan  prepared  and  approved  by 
DOE  for  achieving  compliance  with 
respect  to  any  areas  of  noncompliance 
with  the  NRC's  regulations  that  are 
identified  by  the  Corporation  as  of  the 
date  of  the  application  that  includes: 

(1)  A  description  of  the  areas  of 
noncompliance; 

(2)  A  plan  of  actions  and  schedules 
for  achieving  compliance;  and 

(3)  A  justincation  for  continued 
operation  with  adequate  safety  and 
safeguards. 


(c)  Any  relevant  information 
concerning  deviationa  from  the 
published  Environmental  Impact 
Statement.  EnvironmenLal  Assessments, 
or  environmental  permits  under  which 
the  plants  currently  operate  from  which 
the  Commission  can  prepare  an 
environmental  assessment  related  to  the 
compliance  plan. 

(d)  A  qualify  assurance  program  that 
meets  the  requirements  of  §  76.93. 

(e)  Technical  safety  requirements  in 
accordance  with  §  76.87.  A  summary 
statement  of  the  bases  or  reasons  for  the 
requirements,  other  than  those  covering 
administrative  controls,  must  also  be 
included  in  the  application,  but  will  not 
be  considered  part  of  the  technical 
safety  requirements. 

(0  An  emergency  plan  that  meets  the 
requirements  of  §  76.91. 

(g)  A  compliance  status  report  that 
includes  the  status  of  various  State, 
local  and  Federal  permits,  licenses, 
approvals,  and  other  entitlements,  as 
described  in  §  51.45(d)  of  this  chapter. 
The  report  must  include  environmental 
and  effluent  monitoring  data. 

(h)  A  fundamental  nuclear  material 
control  plan  which  describes  the 
measures  used  to  control  and  account 
for  special  nuclear  material  that  the 
Corporation  uses,  possesses,  or  has 
access  to.  The  plan  must  describe,  as 
appropriate: 

(1)  How  formula  quantities  of  strategic 
special  nuclear  material  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
requirements  of  subpart  E; 

(2)  How  special  nuclear  material  of 
moderate  strategic  significance  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
requirements  of  subpart  E;  and 

(3)  How  special  nuclear  material  of 
low  strategic  significance  will  be 
controlled  and  accounted  for  in 
accordance  with  the  relevant 
requirements  of  subpart  E. 

(i)  A  transportation  protection  plan 
which  describes  the  measures  used  to 
protect  shipments  of  special  nuclear 
material  of  low  strategic  significance  in 
accordance  with  the  relevant 
requirements  of  subpart  E  when  in 
transit  offsite. 

(j)  A  physical  protection  plan  which 
describes  the  measures  used  to  protect 
special  nuclear  material  that  the 
Corporation  uses,  possesses,  or  has 
access  to  at  fixed  sites.  The  plan  must 
describe,  as  appropriate: 

(1)  How  formula  quantities  of  special 
nuclear  material  will  be  protected 
.igainst  both  theft  and  radiological 
sabotage  in  accordance  with  the  relevant 
requirements  of  subftart  E; 


(2)  How  special  nuclear  material  of 
moderate  strategic  significance  will  be 
protected  in  accordance  wifh  the 
relevant  requirements  of  subpart  E; 

(3)  How  special  nuclear  material  of 
low  strategic  significance  will  be 
protected  m  accordance  with  the 
relevant  requirements  of  subpart  E;  and 

(4)  The  measures  used  to  protect 
special  nuclear  material  while  in  transit 
between  protected  areas,  all  of  which 
are  located  on  a  single  fixed  site  under 
the  control  of  the  applicant.  The  level  of 
protection  afforded  the  material  while 
in  transit  may  not  be  less  than  that 
afforded  the  same  material  while  it  was 
within  the  protected  area  from  which 
transit  began. 

(k)  A  plan  describing  the  facility's 
proposed  security  procedures  and 
controls  as  set  forth  in  §  95.15(b)  of  this 
chapter  for  protection  of  classified 
matter. 

(1)  In  response  to  a  written  request  by 
the  Commission,  the  Corporation  shall 
file  with  the  Commission  the 
installation  information  described  in 
§  75.11  of  this  chapter  on  Form  N-71. 
The  Corporation  shall  also  permit 
verification  of  this  installation 
information  by  the  International  Atomic 
Energy  Agency  and  take  any  other 
action  necessary  to  implement  the  US/ 
IAEA  Safeguards  Agreement,  as  set  forth 
in  part  75  of  this  chapter. 

(m)  A  description  of  the  program,  as 
appropriate,  for  processing, 
management,  and  disposal  of  mixed  and 
radioactive  wastes  and  depleted 
uranium  generated  by  operations.  This 
description  must  be  limited  to 
processing,  management,  and  disposal 
activities  conducted  during  operation  of 
the  facilities  while  under  lease  to  the 
Corporation.  The  application  must  also 
include  a  description  of  the  waste 
streams  generated  by  enrichment 
operations,  annual  volumes  of  depleted 
uranium  and  waste  expected, 
identification  of  radioisotopes  contained 
in  the  waste,  physical  and  chemical 
forms  of  the  depleted  uranium  and 
waste,  plans  for  managing  the  depleted 
uranium  and  waste,  and  plans  for 
ultimate  disposition  of  the  waste  and 
depleted  uranium  before  turnover  of  the 
facilities  to  the  Department  of  Energy 
under  the  terms  of  the  lease  agreement 
between  the  United  States  Enrichment 
Corporation  and  the  Department, 
(n)  A  description  of  the  funding 
program  to  be  established  to  ensure  that 
funds  wall  be  set  aside  and  available  for 
those  aspects  of  the  ultimate  disposal  of 
waste  and  depleted  uranium, 
decontamination  and  decommissioning, 
relating  to  the  gaseous  diffusion  plants 
leased  to  the  Corporation  by  the 
Department  of  Energy,  which  are  the 


financial  responsibility  of  the 
Corporation.  The  Corporation  shall 
establish  financial  surety  arrangements 
to  ensure  that  sufficient  funds  will  be 
available  for  the  ultimate  disposal  of 
waste  and  depleted  uranium,  and 
decontamination  and  decommissioning 
activities  which  are  the  financial 
responsibility  of  the  Corporation.  The 
funding  mechanism,  such  as 
prepayment,  surety,  insurance,  or 
external  sinking  fund,  must  ensure 
availability  of  fiinds  for  any  activities 
which  are  required  to  be  completed  both 
before  or  after  the  return  of  the  gaseous 
diffusion  facilities  to  the  Department  of 
Energy  in  accordance  with  the  lease 
between  the  Department  and  the 
Corporation.  The  funding  program  must 
contain  a  basis  for  cost  estimates  used 
to  establish  funding  levels  and  must 
contain  means  of  adjusting  cost 
estimates  and  associated  funding  levels 
over  the  duration  of  the  lease.  The 
funding  program  need  not  address 
funding  for  those  aspects  of 
decontamination  and  decommissioning 
of  the  gaseous  diffusion  plants  assigned 
to  the  Department  of  Energy  under  the 
Atomic  Einergy  Act  of  1954,  as  amended. 
The  Corporation  should  address  the 
adequacy  of  the  financing  mechanism 
selected  in  its  annual  application  for 
certification. 

§76.36    Annual  renewals. 

(a)  After  issuance  by  the  Commission 
of  the  initial  certificate  of  compliance 
and/or  an  approved  compliance  plan, 
the  Corporation  shall  file  an  annual 
application  for  renewal,  as  required  by 
§76.31. 

(b)  Information  contained  in  previous 
applications,  statements,  or  reports  filed 
with  the  Commission  may  be  referenced 
as  part  of  the  application,  provided  that 
the  reference  is  clear  and  specific. 

(c)  An  appUcation  for  renewal  is 
subject  to  the  requirements  in  §  76.33 
and  must  contain  the  following 
information: 

(1)  The  information  specified  in 
§76.35;  or, 

(2)  A  statement  by  the  Corporation 
that  the  NRC  may  rely  upon  the 
information  provided  in  the  previous 
application(s)  upon  which  the  existing 
certificate  is  based,  except  for 

(i)  Any  proposed  changes  in  the 
existing  certificate  of  compliance 
conditions  or  technical  safety 
requirements; 

(ii)  Any  proposed  changes  to  the 
documents  submitted  with  the  previous 
application  in  accordance  with  §  76.35; 

(iii)  Any  changes  which  the 
Corporation  has  made  without  prior 
NRC  approval  pursuant  to  §  76.68;  and. 
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(iv)  Any  cK 

conditions  or  u  v.. -i.     i' 

requirements  for  which  the  Corporation 
has  sought  and  received  Commission 
approval  pursuant  to  §76.45. 

(d)  The  changes  which  are  submitted 
as  part  of  an  apphcation  for  renewal  in 
accordance  with  paragraph  (c)(2)  of  this 
se<:tion.  must  be  in  the  form  of  specific 
(  hanges  to  the  dcKumentation  specified 
in  §  76.35.  The  changes  must  be  marked 
and  dated  for  easy  identification. 

%  76.37    F«d«rat  R«gl«tar  noOc*. 

The  Director  shall  publish  in  the 
Federal  Register: 

(a)  A  notice  of  the  filing  of  an 
application  (specifying  that  copies  of 
the  application,  except  for  Restricted 
Data.  Unclassified  Controlled  Nuclear 
Information.  Classified  National 
Security  Information.  Safeguards 
Information.  Proprietary  Data,  or  other 
vvithholdable  information  will  be  made 
available  for  the  public  inspection  in  the 
Commission's  Public  Document  Room 
at  2120  L  Street,  NW.  (Lower  Level). 
Washington.  DC,  and  in  the  local  public 
document  room  at  or  near  the  location 
of  the  plant); 

(b)  A  notice  of  opportunity  for  written 
public  comment  on  the  application;  and 

(c)  The  date  of  any  scheduled  public 
meeting  regarding  the  application. 

§76.39    Public  meeting. 

(a)  A  public  meeting  will  be  held  on 
an  application  if  the  Director,  in  his  or 
her  discretion,  determines  that  a 
meeting  is  in  the  public  interest  with 
respect  to  a  decision  on  the  application. 

(b)  Conduct  of  public  meeting 

(1)  The  Director  shall  conduct  any 
public  meeting  held  on  the  application. 

(2)  Public  meetings  will  take  place 
near  the  locale  of  the  subject  plant, 
unless  otherwise  specified  by  the 
Director. 

(3)  A  public  meeting  will  be  open  to 
all  interested  members  of  the  public  and 
be  conducted  as  deemed  appropriate  by 
the  Director. 

(4)  Members  of  the  public  will  Ix; 
given  an  opportunity  during  a  public 
meeting  to  make  their  views  regarding 
the  application  known  to  the  Director 

(5)  A  transcript  will  be  kept  of  each 
public  meeting. 

(6)  No  Restricted  Data.  Classified 
National  Security  Information. 
Unclassified  Controlled  Nuclear 
Information.  Safeguards  Information. 
Proprietary  Data,  or  other  withholdable 
information  may  be  introduced  at  the 
m«H»ting 

%  76.41     Record  underlying  decistons. 

(a)  Any  decision  of  the  Commission  or 
its  designee  under  this  part  in  any 


pro.  •  jppucauon  lor 

a  cf  1  'd  on 

information  m  the  record  and  facts 
officially  noticed  in  the  proceeding. 

(b)  All  public  comments  and 
correspondence  in  any  proceeding 
regarding  an  application  for  a  certificate 
must  be  made  a  part  of  the  public 
docket  of  the  proceeding,  except  as 
provided  under  10  CFR  2.790. 

f  76.43     Annual  date  for  decision. 

The  Director  will  render  a  decision  on 
an  application  within  6  months  of  the 
receipt  of  the  application  unless  the 
Director  alters  the  date  for  decision  and 
publishes  notice  of  the  new  date  in  the 
Federal  Register. 

1 

§76.45    Application  for  amendment  ol 
certificate. 

(a)  Contents  of  amendment 
application.  In  addition  to  the  annual 
application  for  certification  submitted 
pursuant  to  §  76.31.  the  Corporation 
may  at  any  time  apply  for  amendment 
of  the  certificate  to  cover  proposed  new 
or  modified  activities.  The  amendment 
application  should  contain  sufficient 
information  for  the  Director  to  make 
findings  of  compliance  or  acceptability 
for  the  proposed  activities  as  required 
for  the  original  certificate. 

(b)  Director's  decision.  Upon  receipt 
of  the  Corporations  application  for 
amendment  of  the  certificate,  the 
Director  will  determine  whether  the 
proposed  activities  are  significant,  and 
if  so.  follow  the  procedures  specified  in 
§§  76.37  and  76.39  If  the  Director 
determines  that  the  activities  are  not 
significant,  the  Director  will,  after 
appropriate  review,  issue  a  decision 
pursuant  to  subpart  C  of  this  part. 

{c]  Oath  or  affirmation  An 
application  for  an  amendment  of  the 
certificate  of  compliance  must  be 
executed  in  a  signed  original  by  the 
Corporation  under  oath  or  affirmation. 

Subpart  C — Certification 

1 76.51    Conditions  ol  certification. 

The  Corporation  shall  comply  with 
the  certificate  of  compliance,  any 
approved  compliance  plan,  and  the 
requirements  set  forth  and  referenced  in 
this  part,  except  as  may  be  modified  by 
the  certificate  or  approved  compliance 
plan. 

§76  53    Consultation  with  Environmental 
Protection  Agency. 

In  reviewing  an  application  for  a 
certificate,  including  the  provisions  of 
any  compliance  plan,  the  Director  shall 
consult  with  the  Environmental 
Protection  Agency  and  solicit  the 
Environmental  Protection  Agency's 
written  comments  on  the  application. 


§  76.S6    Tim«ly  renewal. 

In  any  case  in  which  the  Corporation 
has  timely  filed  a  sufficient  annual 
application  for  a  certificate  of 
compliance,  the  existing  certificate  of 
compliance  or  approved  compliance 
plan  does  not  expire  until  the 
application  for  a  certificate  of 
compliance  has  been  finally  determined 
by  the  NRC.  For  purposes  of  this  rule, 
a  sufficient  appUcation  is  one  that 
addresses  all  elements  of  §  76  36. 

§  76.60    Regulatory  requirements  which 
apply. 

The  Nuclear  Regulatory  Commission 
will  use  the  following  requirements  for 
certification  of  the  Corporation  for 
operation  of  the  gaseous  diffusion 
plants: 

(a)  The  Corporation  shall  provide  for 
adequate  protection  of  the  public  health 
and  safety  and  common  defense  and 
security. 

(b)  The  Corporation  shall  comply  with 
the  provisions  of  this  part. 

(c)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
19,  "Notices,  Instructions  and  Reports 
To  Workers:  Inspection  and 
Investigations,"  with  the  following 
modifications: 

(1)  Civil  penalties  may  not  be 
imposed  on  the  Corporation  pursuant  to 
§  19.30  of  this  chapter  except  for 
violations  of  Section  206  of  the  Energy 
Reorganization  Act. 

(2)  The  Corporation  shall  post  NRC 
Form  3  not  later  than  the  date  of 
Director's  decision  on  the  initial 
certificate  of  compliance  and/or  an 
initial  plan  for  achieving  compliance, 
during  the  term  of  the  certificate,  and 
for  30  days  following  certificate 
termination. 

(d)  The  Corporation  shall  comply 
with  the  applicable  provisions  of  10 
CFR  part  20.  "Standards  For  Protection 
Against  Radiation."  with  the  following 
modifications: 

(1)  Civil  penalties  may  not  be 
imposed  on  the  Corporation  pursuant  to 
§  20.2401  of  this  chapter  except  for 
violations  of  section  206  of  the  Energy 
Reorganization  Act. 

(2)  The  Corporation  shall  comply  with 
the  requirements  in  this  part  not  later 
than  the  date  of  the  Director's  decision 
on  the  initial  certificate  of  compliance 
and/or  as  specified  in  an  approved  plan 
for  achieving  compliance. 

(e)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
21.  "Reporting  of  Defects  and 
Noncompliance."  with  the  following 
modifications: 

(1)  The  Corporation  shall  comply  with 
the  requirements  in  §§  21.6  and  21.21 
not  later  than  the  date  of  the  Director's 
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decision  on  the  initial  certificate  of 
compliance  and/or  an  initial  plan  for 
achieving  compliance. 

(2)  Under  §  21.31,  prociirement 
documents  issued  by  the  Corporation 
after  it  submits  the  initial  application 
for  a  certificate  of  compliance  must 
specify  that  the  provisions  of  10  CFR 
part  21  apply. 

(f)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
26,  "Fitness-for-Duty  Programs."  The 
requirements  of  this  section  apply  only 
if  the  Corporation  elects  to  engage  in 
activities  involving  formula  quantities 
of  strategic  special  nuclear  material 
When  applicable,  the  requirements 
apply  only  to  the  Corporation  and 
personnel  carrying  out  the  activities 
specified  in  §  26.2(a)  (1)  through  (5). 

(g)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
71,  "Packaging  and  Transportation  of 
Radioactive  Material." 

(h)  The  Corporation  shall  comply 
with  the  applicable  provisions  for 
physical  security  and  material  control 
and  accounting  as  specified  in  subpart 
E  to  this  part  and  contained  in  10  CFR 
part  70,  "Domestic  Licensing  of  Special 
Nuclear  Material,"  part  73,  "Physical 
Protection  of  Plants  and  Materials,"  and 
part  74,  "Material  Control  and 
Accounting  of  Special  Nuclear 
Material."  The  requirements  in  these 
parts  address  safeguards  for  three 
different  kinds  of  nuclear  material: 
Special  nuclear  material  of  low  strategic 
significance  (Category  III),  special 
nuclear  material  of  moderate  strategic 
significance  (Category  11).  and  formula 
quantities  of  strategic  special  nuclear 
material  (Category  1).  The  requirements 
for  Category  111  material  apply  to  the 
production  of  low  enriched  uranium. 
The  requirements  for  Category  H  and 
Category  I  matenal  apply  only  if  the 
Corporation  elects  to  engage  in  activities 
that  involve  these  kinds  of  material  and 
then  only  to  the  situations  and  locations 
that  involve  these  lands  of  material. 

(i)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
95,  "Security  Facility  .Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data.  "  as 
specified  in  subpart  E  to  this  part 
provided,  however,  that  civil  penalties 
shall  not  be  imposed  on  the  Corporation 
pursuant  to  §  95  61  of  this  chapter 
except  for  violations  of  Section  206  of 
the  Energy  Reorganization  Act. 

§  76.62     Issuance  of  certificate  and.'or 
approval  of  compliance  plan. 

(a)  Upon  a  finding  of  compliance  with 
the  Commission's  regulations  for 
issuance  of  a  certificate  and/or  approval 
of  a  compliance  plan,  the  Director  shall 


issue  a  written  decision  explaining  the 
decision.  The  Director  may  issue  a 
certificate  of  compliance  covering  those 
areas  where  the  Corporation  is  in 
compliance  with  applicable 
Commission  requirements  and  approve 
a  compliance  plan  for  the  remaining 
areas,  if  any,  of  noncompliance.  TTie 
Director  may  impose  any  appropriate 
terms  and  conditions. 

(b)  The  Director  shall  publish  notice 
of  the  decision  in  the  Federal  Register 

(c)  The  Corporation,  or  any  person 
whose  interest  may  be  affected  and  who 
submitted  written  comments  in 
response  to  the  Federal  Register  Notice 
on  the  apphcation  or  compliance  plan 
under  §  76.37,  or  provided  oral 
comments  at  any  meeting  held  on  the 
application  or  compliance  plan 
conducted  under  §  76.39,  may  file  a 
petition,  not  to  exceed  30  pages, 
requesting  review  of  the  Director's 
decision.  This  petition  must  be  filed 
with  the  Commission  not  later  than  15 
days  after  publication  of  the  Federal 
Register  notice.  Any  person  described 
in  this  paragraph  may  file  a  response  to 
any  f)etition  for  review,  not  to  exceed  30 
pages,  within  10  days  after  the  filing  of 
the  petition.  Unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after  the 
publication  of  the  Federal  Register 
notice,  the  Director's  initial  decision  on 
the  certificate  application  cw  compliance 
plan  becomes  effective  and  final.  The 
Commission  may  adopt,  by  order, 
further  procedures  that,  in  its  judgment, 
would  serve  the  purpose  of  review  of 
the  Director's  decision. 

(d)  The  Commission  may  adopt, 
modify,  or  set  aside  the  findings, 
conclusions,  conditions,  or  terms  in  the 
Director's  decision  and  will  state  the 
basis  of  its  action  in  writing 

§  76.64    Denial  of  certificate  or  compliance 
plan. 

(a)  The  Director  may  deny  an 
application  for  a  certificate  of 
compliance  or  not  approve  a 
compliance  plan  upon  a  written  finding 
that  the  application  is  in  noncompliance 
with  one  or  more  of  the  Commission's 
requirements  for  the  plant,  or  that  the 
compliance  plan  is  iiiadequate  to 
protect  the  public  health  and  safety  or 
the  common  defense  and  security. 

(b)  The  Director  shall  publish  notice 
of  the  decision  in  the  Federal  Register. 

(c)  Before  a  denial  of  an  application 
for  a  certificate  of  compliance,  the 
Director  shall  advise  the  Corporation 
and  the  Department  in  writing  of  any 
areas  of  noncompliance  with  the 
Commission's  regulations  and  offer  the 
Department  or  the  Corporation  an 
opportunity  to  submit  a  proposed 


compliance  plan  prepared  by  the 
Department  regarding  the  identified 
areas  of  noncompliance.  The  Director 
shall  take  this  action  even  if  the 
Department  or  the  Corporation  has 
previously  submitted  a  proposed 
compliance  plan  addressing  in  whole  or 
in  part  the  identified  areas  of 
noncompliance. 

(d)  The  Corporation,  or  any  person 
whose  interest  may  be  affected  and  who 
submitted  written  comments  in 
response  to  the  Federal  Register  notice 
on  the  application  or  compliance  plan 
under  §  76.37  or  provided  oral 
comments  at  any  meeting  held  on  the 
application  or  compliance  plan 
conducted  under  §  76.39,  may  file  a 
petition,  not  to  exceed  30  pages, 
requesting  review  of  the  Director's 
decision.  This  petition  must  be  filed 
with  the  Commission  not  later  than  15 
days  after  pubhcation  of  the  Federal 
Register  notice.  Any  person  described 
in  this  paragraph  may  file  a  response  to 
any  petition  for  review,  not  to  exceed  30 
pages,  Mrithin  10  days  after  filing  of  the 
petition.  Unless  the  Commission  grants 
the  petition  for  review  or  otherwise  acts 
within  60  days  after  the  pubhcation  of 
the  Federal  Register  notice,  the 
Director's  initial  decision  on  the 
certificate  application  or  compliance 
plan  becomes  effective  and  final.  The 
Commission  may  adopt,  by  order, 
further  procedures  that,  in  its  judgment, 
would  serve  the  purpose  of  review  of 
the  Director's  decision. 

(e)  The  Commission  may  adopt, 
modify,  or  set  aside  the  findings, 
conclusions,  conditions,  or  terms  in  the 
Director's  decision  and  will  state  the 
basis  of  its  action  in  writing. 

§76.65    tnatfnabmty  of  cwnncms. 

The  certificate  granted  under  the 
regulations  in  this  part  may  not  be 
transferred,  assigned,  or  in  any  manner 
disposed  of.  either  voluntarily  or 
involuntarily,  directly  or  indirectly, 
through  transfer  of  control  of  any 
certificate  to  any  person  unless  the 
Commission,  after  securing  full 
information,  finds  that  the  transfer  is  in 
accordance  with  the  provisions  of  the 
Act,  and  consents  in  writing. 

§  76.66    Expiration  aiMl  termination  of 
certificates. 

(a)  Except  as  provided  in  §  76.55.  each 
certificate  or  approval  issued  pursuant 
to  this  part  expires  at  the  end  of  the  day. 
in  the  month  and  year  stated  in  the 
certificate  or  appro\'al. 

(b)  The  Corporation  shall  notify  the 
Commission  promptly,  in  writing  under 
§  76.5.  when  the  Corporation  decides  to 
terminate  operation  at  either  of  the 
gaseous  diffusion  plants  and  other 
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activities  authorized  under  the 
certificate. 

(c)  If  the  Corporation  does  not  submit 
an  annual  renewal  application  under 
tj  76.36,  the  Corporation  shall,  on  or 
btffore  the  expiration  date  specified  in 
the  existing  certificate,  terminate 
operation  of  the  gaseous  diffusion 
plants 

§  76.98    Plant  ctung«s. 

(a)  The  Corporation  may  make 
changes  to  the  plant  or  to  the  plant's 
operations  as  described  in  the  safety 
analysis  report  without  prior 
Commission  approval  provided  all  the 
provisions  of  this  section  are  met; 

(1)  The  Corporation  shall  conduct  a 
written  safety  analysis  which 
demonstrates  that  the  changes  would 
not  result  in  undue  risk  to  public  health 
and  safety,  the  common  defense  and 
security,  or  to  the  environment 

(2)  The  changes  must  be  authorized 
l)y  responsible  management  and 
approved  bv  a  safety  review  committee. 

(3)  The  changes  may  not  decrease 
iffectiveness  of  the  plant's  safety, 
safeguards,  and  security  programs. 

(4)  The  changes  may  not  involve  a 
change  in  any  condition  to  the 
certificate  of  compliance. 

(5)  The  changes  may  not  involve  a 
change  to  any  condition  to  the  approved 
compliance  plan. 

(6)  The  changes  may  not  involve  an 
unreviewed  safety  question. 

(b)  To  ensure  that  the  approved 
application  remains  current  with 
respect  to  the  actual  site  description  and 
that  the  plant's  programs,  plans, 
policies,  and  operations  are  in  place,  the 
Corporation  shall  submit  revised  pages 
to  the  approved  application  and  safety 
analysis  report,  marked  and  dated  to 
indicate  each  change.  The  Corporation 
shall  evaluate  any  as-found  conditions 
that  do  not  agree  with  the  plants 
programs,  plans,  policies,  and 
operations  in  accordance  with 
paragraph  (a)  of  this  section.  These 
revisions  must  be  submitted  annually  as 
specified  in  §  76.36  of  this  part  or  at  a 
shorter  interval  as  may  be  specified  in 
the  certificate. 

(c)  The  Corporation  shall  maintain 
records  of  changes  in  the  plant  and  of 
changes  in  the  programs,  plans,  policies, 
procedures  and  operations  described  in 
the  approved  application,  and  copies  of 
the  safety  analyses  on  which  the 
changes  were  based.  The  records  of 
plant  changes  must  be  retained  until  the 
end  of  the  duration  of  the  lease.  The 
records  of  changes  in  programs,  plans, 
policies,  procedures,  and  operations  and 
copies  of  die  safety  analysis  on  which 
the  changes  were  based  must  be 
retained  for  a  period  of  2  years. 


(d)  The  Corporation  may  at  any  time 
apply  under  §  76.45  for  amendment  of 
the  certificate  to  cover  proposed  new  or 
modified  activities  not  permitted  by 
paragraph  (a)  of  this  section. 

§  76.70    Post  issuance. 

(a)  Amendment  of  certificate  terms 
and  conditions.  The  terms  and 
conditions  of  a  certificate  of  compliance 
or  an  approved  compliance  plan  are 
subject  to  modification  by  reason  of 
amendments  to  the  Act,  or  by  reason  of 
rules,  regulations,  or  orders  issued  in 
accordance  with  the  Act. 

(b)  Revocation,  suspension,  or 
amendments  for  cause.  A  certificate  of 
compliance  or  a  compliance  plan  may 
be  revoked,  suspended,  or  amended,  in 
whole  or  in  part  for: 

(t)  Any  material  false  statement  in  the 
application  or  statement  of  fact  required 
by  the  Commission  in  connection  with 
the  application: 

(2)  Conditions  revealed  by  the 
application,  or  any  report,  record, 
inspection,  or  other  means  which  would 
warrant  the  Commission  to  refuse  to 
grant  a  certificate  or  approve  a 
compliance  plan  on  an  original 
application:  and 

(3)  Violation  of.  or  failure  to  observe 
any  of.  the  applicable  terms  and 
conditions  of  the  Act,  or  the  certificate 
of  compliance,  the  compliance  plan,  or 
any  rule,  regulation,  or  order  of  the 
Commission. 

(c)  Procedures  governing  amendment, 
revocation,  suspension,  or  imposing 
requirements  by  order. 

(1)  Except  in  cases  of  willfulness  or 
those  in  which  the  public  health 
interest,  common  defense  and  security, 
or  safety  requires  otherwise,  no 
certificate  of  compliance  or  compliance 
plan  may  be  amended,  suspended,  or 
revoked  unless  before  the  institution  of 
proceedings  therefore,  facts  or  conduct 
which  may  warrant  the  action  must 
have  been  called  to  the  attention  of  the 
Corporation  in  writing  and  the 
Corporation  shall  have  been  accorded 
an  opportunity  to  demonstrate  or 
achieve  compliance  with  the  lawful 
requirements  related  to  such  action. 

(2)  The  Commission  may  institute  a 
proceeding  to  modify,  suspend,  or 
revoke  a  certificate  or  take  such  other 
action  as  may  be  proper  by  serving  on 
the  Corporation  or  other  person  subject 
to  the  jurisdiction  of  the  Commission  an 
order  that  will: 

(i)  Allege  the  violations  with  which 
the  Corporation  or  other  person  subject 
to  the  Conunission's  jurisdiction  is 
charged,  or  the  potentially  hazardous 
conditions  or  other  facts  deemed  to  be 
sufficient  ground  for  the  proposed 
action,  and  specify'  the  action  proposed; 


(ii)  Provide  that  the  Corporation  or 
other  person  who  is  charged  must,  and 
other  interested  persons  may,  submit  a 
written  response  to  the  order  within  a 
reasonable  period  after  publication  of 
the  order  as  may  be  specified  in  the 
order: 

(iii)  Specify  the  issues  for  resolution 
should  the  order  be  contested: 

(iv)  State  the  effective  date  of  the 
order:  if  the  Commission  finds  the 
public  health,  common  defense  and 
security,  or  safety,  so  require  or  that  the 
violation  or  conduct  causing  the 
violation  is  willful,  the  order  may 
provide  that  the  proposed  action  be 
immediately  effective  pending  further 
order  and  include  a  statement  of  reasons 
for  making  the  proposed  action 
immediately  effective; 

(v)  Provide  that  the  Commission  may 
make  a  final  decision  after  consideration 
of  the  WTitten  submissions  or  may  in  its 
discretion  adopt  by  order,  upon  the 
Commission's  own  initiative  or  at  the 
request  of  the  Corporation  or  an 
interested  person,  further  procedures  for 
a  hearing  of  the  issues  before  making  a 
final  enforcement  decision.  These 
procedures  may  include  requirements 
for  further  participation  in  the 
proceeding,  such  as  the  requirements  for 
intervention  under  part  2.  subparts  G  or 
L  of  this  chapter.  Submission  of  written 
comments  by  interested  persons  do  not 
constitute  entitlement  to  further 
participation  in  the  proceeding.  Further 
procedures  will  not  normally  be 
provided  for  at  the  request  of  an 
interested  person  unless  the  person  is 
adversely  affected  by  the  order. 

(3)  The  Corporation  or  other  person  to 
whom  the  Commission  has  issued  an 
immediately  effective  order  may.  in 
addition  to  submitting  a  written 
response,  move  the  Commission  to  set 
aside  the  immediate  effectiveness  of  the 
order  on  the  ground  that  the  order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfounded  allegations,  or  error.  The 
motion  must  state  with  particularity  the 
reasons  why  the  order  is  not  based  on 
adequate  evidence  and  must  be 
accompanied  by  affidavits  or  other 
evidence  relied  on.  The  NRC  staff  shall 
respond  within  5  days  of  the  receipt  of 
the  motion. 

(d)  Notice  of  violation.  (1)  In  response 
to  an  alleged  violation  of  any  provision 
of  the  Act  or  NRC  regulations  or  the 
conditions  of  a  certificate,  compliance 
plan,  or  an  order  issued  by  the 
Commission,  the  Commission  may  serve 
on  the  Corporation  or  other  person 
subject  to  the  jurisdiction  of  the 
Commission  a  written  notice  of 
violation.  A  separate  notice  may  be 


omitted  if  an  order  or  demand  for 
information  pursuant  to  this  section  is 
issued  that  otherwise  identifies  the 
apparent  violation.  The  notice  of 
violation  will  concisely  state  the  alleged 
violation  and  will  require  the 
Corporation  or  other  person  subject  to  it. 
within  twenty  (20)  days  of  the  date  of 
the  notice  or  other  specified  time,  to 
submit  a  written  explanation  or 
statement  in  reply  including: 

(i)  Corrective  steps  which  have  been 
taken  by  the  Corporation  or  other  person 
and  the  results  achieved; 

(ii)  Corrective  steps  which  will  be 
taken:  and 

(iii)  The  date  when  full  compliance 
will  be  achieved. 

(2)  The  notice  may  require  the 
Corporation  or  other  person  subject  to 
the  jurisdiction  of  the  Commission  to 
admit  or  deny  the  violation  and  to  state 
the  reasons  for  the  violation,  if 
admitted.  It  may  provide  that,  if  an 
adequate  reply  is  not  received  within 
the  time  specified  in  the  notice,  the 
Commission  may  issue  an  order  or  a 
demand  for  information  as  to  why  the 
certificate  should  not  be  modified, 
suspended,  or  revoked  or  why  such 
other  action  as  may  be  proper  should 
not  be  taken. 

(e)  Additional  information.  At  any 
time  after  the  granting  of  a  certificate  of 
compliance  or  approval  of  a  compliance 
plan,  the  Commission  may  require 
further  statements  from  the  Corporation, 
signed  under  oath  or  affirmation,  in 
order  to  enable  the  Commission  to 
determine  whether  the  certificate  or 
approved  compliance  plan  should  be 
modified  or  revoked. 

§  76.72    Miscellaneous  procedural  matters. 

(a)  The  filing  of  any  petitions  for 
review  or  any  responses  thereto  are 
governed  by  the  procedural 
requirements  set  forth  in  10  CFR 
2.701(a)  and  (c),  2.708,  2.709,  2.710, 
2.711,  and  2.712.  Additional  guidance 
regarding  the  filing  and  service  of 
petitions  for  review  of  the  Director's 
decision  and  responses  to  these 
petitions  may  be  provided  in  the 
Director's  decision  or  by  order  of  the 
Commission. 

(b)  The  Secretary  of  the  Commission 
has  the  authority  to  rule  on  procedural 
matters  set  forth  in  10  CFR  2.772. 

(c)  There  are  no  restrictions -on  ex 
parte  communications  or  on  the  ability 
of  the  NRC  staff  and  the  Commission  to 
comitiunicate  with  one  another  at  any 
stage  of  the  regulatory  process,  with  the 
exception  that  the  rules  on  ex  parte 
communications  and  separation  of 
functions  set  forth  in  10. CFR  2.780  and 
2.781  apply  to  proceedings  under  10 


CFR  part  2,  subpart  G,  for  imposition  of 
a  civil  penalty. 

(d)  The  procedures  set  forth  in  10  CFR 
2.205,  and  in  10  CFR  part  2.  subpart  G, 
will  be  apphed  in  connection  with  NRC 
action  to  impose  a  civil  penalty 
pursuant  to  Section  206  of  the  Energy 
Reorganization  Act  of  1974  and  the 
implementing  regulations  in  10  CFR 
part  21  (Reporting  of  Defects  and 
Noncompliance),  as  authorized  bv 
Section  1312(e)  of  the  Atomic  Energy 
Act  of  1954,  as  amended, 

(e)  The  procedures  set  forth  in  10  CFR 
2.206  apply  to  a  request  by  any  person 
to  institute  a  proceeding  pursuant  to 

§  76.70  to  amend,  revoke,  or  suspend  a 
certificate  of  compliance  or  approved 
compliance  plan,  or  for  such  other 
action  as  may  be  proper. 

§  76.74    Computation  and  extension  of 
time. 

(a)  In  computing  any  period  of  time, 
the  day  of  the  act,  event  or  default  after 
which  the  designated  period  of  time 
begins  to  run  is  not  included.  The  last 
day  of  the  period  so  computed  is 
included  unless  it  is  a  Saturday. 
Sunday,  or  legal  holiday  at  the  place 
where  the  action  or  event  is  to  occur,  in 
which  event  the  period  runs  until  the 
end  of  the  next  day  which  is  neither  a 
Saturday,  Sunday,  nor  holiday. 

(b)  Except  as  otherwise  provided  by 
law,  whenever  an  act  is  required  or 
allowed  to  be  done  at  or  within  a 
specified  time,  the  time  fixed  or  the 
period  of  time  prescribed  may  for  good 
cause  be  extended  or  shortened  by  the 
Commission.  »- 

§76.76    Backtitting. 

(a)(1)  Backfitting  is  defined  as  the 
modification  of,  or  addition  to,  systems, 
structures,  or  components  of  a  plant;  or 
to  the  procedures  or  organization 
required  to  operate  a  plant;  any  of 
which  may  result  from  a  new  or 
amended  provision  in  the  Commission 
rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commission  rules  that  is  either  new  or 
different  from  a  previous  NRC  staff 
position. 

(2)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  Commission 
shall  require  a  systematic  and 
documented  analysis  pursuant  to 
paragraph  (c)  of  this  section  for  backfits 
which  it  seeks  to  impose. 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  Commission 
shall  require  the  backfitting  of  a  plant 
only  when  it  determines,  based  on  the 
analysis  described  in  paragraph  (b)  of 
this  section,  that  there  is  a  substantial 
increase  in  the  overall  protection  of  the 
public  health  and  safety  or  the  common 


defense  and  security  to  be  derived  from 
the  backfit  and  that  the  direct  and 
indirect  costs  of  implementation  for  that 
plant  are  justified  in  view  of  this 
increased  protection. 

(4)  The  provisions  of  paragraphs  |a)(2) 
and  (a)(3)  of  this  section  are 
inapplicable  and,  therefore,  backfit 
analysis  is  not  required  and  the 
standards  in  paragraph  (a)(3)  of  this 
section  do  not  apply  where  the 
Commission  or  staff,  as  appropriate, 
finds  and  declares,  with  appropriately 
documented  evaluation  for  its  finding, 
any  of  the  following: 

(i)  That  a  modification  is  necessary  to 
bring  a  plant  into  compliance  with  a 
certificate  or  the  rules  or  orders  of  the 
Commission,  or  into  conformance  with 
wTitten  commitments  by  the 
Corporation:  or 

(ii)  That  regulatory  action  is  necessary 
to  ensure  that  the  plant  provides 
adequate  protection  to  the  health  and 
safety  of  the  public  and  is  in  accord 
with  the  common  defense  and  security; 


or 


(iii)  That  the  regulatory-  action 
involves  defining  or  redefining  what 
level  of  protection  to  the  public  health 
and  safety  or  common  defense  and 
security  should  be  regarded  as  adequate. 

(5)  Tne  Commission  shall  always 
require  the  backfitting  of  a  plant  if  it 
determines  that  the  regulatory  action  is 
necessary  to  ensure  that  the  plant 
provides  adequate  protection  to  the 
health  and  safety  of  the  public  and  is  in 
accord  with  the  common  defense  and 
security. 

(6)  The  documented  evaluation 
required  by  paragraph  (a)(4)  of  this 
section  must  include  a  statement  of  the 
objectives  of  and  reasons  for  the 
modification  and  the  basis  for  invoking 
the  exception.  If  immediate  effective 
regulatory  action  is  required,  then  the 
documented  evaluation  may  follow. 

"rather  than  precede,  the  regulatory 
action. 

(7)  If  there  are  two  or  more  ways  to 
achieve  compliance  with  a  certificate  or 
the  rules  or  orders  of  the  Commission, 
or  with  written  Corporation 
commitments,  or  there  are  two  or  more 
ways  to  reach  a  level  of  protection 
which  is  adequate,  then  ordinarily  the 
Corporation  is  free  to  choose  the  way 
which  best  suits  its  purposes.  However, 
should  it  be  necessary  or  appropriate  for 
the  Commission  to  prescribe  a  specific 
way  to  comply  with  its  requirements  or 
to  achieve  adequate  protection,  then 
cost  may  be  a  factor  in  selecting  the 
way,  provided  that  the  objective  of 
compliance  or  adequate  protection  is 
met. 

(b)  In  reaching  the  determination 
required  by  paragraph  (a)(3)  of  this 
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section,  the  Commission  will  consider 
how  the  backfit  should  be  scheduled  in 
light  of  other  onpnin^  re^mlatory 
activities  at  the  plant  and.  in  addition, 
will  consider  information  available 
concerning  any  of  the  following  factors 
as  may  be  appropriate  and  any  other 
information  relevant  and  material  to  the 
proposed  backfit: 

(1)  Statement  of  the  specific  objectives 
that  the  proposed  backfit  is  designed  to 
achieve; 

(2)  General  description  of  the  activity 
that  would  be  required  by  the 
Corporation  in  order  to  complete  the 
backfit; 

(3)  Potential  change  in  the  risk  to  the 
public  fitjm  the  accidental  release  of 
radioactive  material; 

(4)  Potential  impact  on  radiological 
exposure  of  facility  employees; 

(5)  Installation  and  continuing  costs 
associated  with  the  backfit.  including 
the  cost  of  plant  downtime; 

(b)  The  potential  safety  impact  of 
changes  in  plant  or  operational 
complexity,  including  the  relationship 
to  proposed  and  existing  regulatory 
requirements; 

(7)  The  estimated  resource  burden  on 
the  NRC  associated  with  the  proposed 
backfit  and  the  availability  of  such 
resources: 

(8)  The  potential  impact  of  differences 
in  plant  type,  design,  or  age  on  the 
relevancy  and  practicality  of  the 
proposed  backfit;  and 

(9)  Whether  the  proposed  backfit  is 
interim  or  final  and,  if  interim,  the 
justification  for  imposing  the  proposed 
backfit  on  an  interim  basis. 

(c)  No  certificate  will  be  withhold 
during  the  pendency  of  backfit  analyses 
required  by  the  CommissJ(jns  rules. 

(d)  The  Executive  Director  fur 
Operations  shiill  be  responsible  for 
implementation  of  this  section,  and  all 
analyses  required  by  this  section  shall 
be  approved  by  the  Executive  Director 
fur  Operations  or  his  or  her  designee. 

Subpart  D — Safety 

§  76.81     AuthorUed  use  ol  ra(Moactiv« 
material. 

Unless  otherwise  authonzed  b>  law. 
the  Corporation  shall  confine  its 
possession  and  use  of  rad inactive 
material  to  the  locations  and  purposes 
(  overed  by  the  certificate  .md/or 
approved  compliance  plan.  iUxcept  as 
otherwise  provide*},  the  certificate  or 
approved  compliance  plan  issued 
pursuant  to  the  requirements  in  this  pari 
entitles  the  Corporation  to  receive  title 
til.  own.  acquire,  receive,  possess,  and 
U.SO  radioactive  material  in  acrordance 
with  the  certificate 


§7*^    Trarafer  o(  radioactive  materiaL 

(a)  The  Corporation  may  not  transfer 
radioactive  material  except  as 
authorizaed  pursiiant  to  this  section. 

(b)  Except  as  otherwise  provided  and 
subject  to  the  provisions  of  paragraphs 
(c)  and  (d)  of  tliis  section,  the 
Corporation  may  transfer  radioactive 
material: 

(1)  From  one  component  of  the 
Corporation  to  another. 

(2)  To  the  Department; 

|3)  To  the  agency  in  any  Agreement 
State  which  regulates  radioactive 
materials  pursuant  to  an  agreement  with 
the  Commission  under  Section  274  of 
the  Act.  if  the  quantity  transferred  is  not 
sufficient  to  form  a  critical  mass; 

(4)  To  any  person  exempt  from  the 
licensing  requirements  of  the  Act  and 
requirements  in  this  part,  to  the  extent 
permitted  under  the  exemption; 

(5)  To  any  person  in  an  Agreement 
State,  subject  to  the  jurisdiction  of  that 
State,  who  has  been  exempted  from  the 
licensing  requirements  and  regulations 
of  that  State,  to  the  extent  permitted 
under  the  exemption; 

(6)  To  any  person  authorized  to 
receive  the  radioactive  material  under 
terras  of  a  specific  license  or  a  general 
license  or  their  equivalents  issued  by 
the  Commis»ion  or  an  Agreement  State; 

(7)  To  any  person  abroad  pursuant  to 
an  export  license  issued  under  part  1 10 
of  this  chapter;  or 

(8)  As  otnerwise  authorized  by  the 
Commission  in  writmg. 

(c)  Before  transferring  radioactive 
material  to  any  party  specified  in 
paragraph  (b)  of  this  section,  the 
Corporation  shall  verify  that  the 
transferee  is  authorized  to  receive  the 
type.  form,  and  quantity  of  radioactive 
material  to  lie  transferred. 

(d)  The  follc)w  ing  methods  for  the 
verification  required  by  paragraph  (c)  of 
this  section  are  acceptable: 

(1 )  The  Corporation  may  have  in  its 
poss«>ssion  and  read  a  current  copy  of 
the  transferee's  specific  license  or 
confirmation  of  registration.  The 
Corporation  shall  retain  a  copy  of  each 
license  or  conErmalion  for  3  ypars  from 
the  date  that  it  was  obtained. 

U)  The  Corporation  may  have  in  its 
possession  a  written  confirmation  by  the 
transferee  that  the  transferee  is 
authnriz»-d  by  license  or  registration 
confinnation  to  receive  the  type.  form, 
and  quantity  of  special  nuclear  material 
!o  be  transferred,  specifying  the  license 
or  registration  confirmation  number. 
issuing  agency,  and  expiration  date.  The 
Corporation  shall  retain  the  written 
confirmation  as  a  record  for  3  years  from 
the  date  of  receipt  of  the  confirmation. 

(3)  For  emergency  shipments,  the 
Corpivation  may  accept  a  certification 


by  the  transferee  that  he  or  she  is 
authorized  by  license  or  registration 
certification  to  receive  the  type.  form, 
and  quantity  of  special  nuclear  material 
to  be  transferred,  specifying  the  Ucense 
or  registration  number,  issuing  agency, 
and  expiration  date,  provided  that  the 
oral  confirmation  is  confirmed  in 
writing  within  10  days.  The  Corporation 
shall  retain  the  written  confirmation  of 
the  oral  certification  for  3  years  from  the 
date  of  receipt  of  the  confirmation; 

(4)  The  Corporation  may  obtain  other 
sources  of  information  compiled  by  a 
reporting  service  from  official  records  of 
the  Commission  or  the  licensing  agency 
of  an  Agreement  State  as  to  the  identity 
of  licensees  and  the  scope  and 
expiration  dates  of  bcenses  and 
registrations.  The  Corporation  shall 
retain  the  compilation  of  information  a.s 
a  record  for  3  years  from  the  date  that 

it  was  obtained;  or 

(5)  When  none  of  the  methods  of 
verification  described  in  paragraphs  (d) 
(1)  to  (4)  of  this  section  are  readily 
available  or  when  the  Corporation 
desires  to  verify  that  information 
received  by  one  of  these  methods  is 
correct  or  up  to  date,  the  Corporation 
may  obtain  and  record  confirmation 
from  the  Commission  or  the  bcensing 
agency  of  an  Agreement  State  that  the 
transferee  is  licensed  to  receive  the 
special  nuclear  material.  The 
Corporation  shall  retain  the  record  of 
confirmation  for  3  years  bom  the  dale 
the  record  is  made. 

§76.85    Assessment  ot  accidents. 

The  Corporation  shall  perform  an 
analysis  of  potential  accidents  and 
consequences  to  establish  the  basis  for 
limiting  conditions  for  operation  of  the 
plant  with  resp>ect  to  the  potential  for 
releases  of  radioactive  material.  Special 
attention  must  be  directed  to  assurance 
that  plant  operation  will  be  conducted 
in  a  manner  to  prevent  or  to  mitigate  th« 
consequences  from  a  reasonable 
spectrum  of  postulated  accidents  which 
include  internal  and  external  events  and 
natural  phenomena  in  order  to  ensure 
adequate  protection  of  the  public  health 
and  safety.  Plant  operating  history- 
relevant  to  the  assessment  shoaid  be 
included.  In  performing  this  asses-sment, 
the  full  range  of  operations  should  be 
considered  mcluding,  but  not 
necessarily  limited  to.  operation  at  the 
maximum  capacity  contemplated.  The 
as-scssment  must  be  ptrrformed  using  ar. 
expected  release  rate  resulting  from 
anticipated  operational  occurrences  and 
accidents  with  existing  systems  and 
procedures  intended  to  mitigate  the 
release  consequences,  along  with  site 
characteristics,  including  meteorology. 
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to  evaluate  the  offsife  radiological 
consequences. 

§76.87    Technical  safety  requirements. 

(a)  The  Corporation  shall  establish 
technical  safety  requirements.  In 
establishing  the  requirements,  the 
Corporation  shall  consider  the  analyses 
and  results  of  the  safety  analysis  report 
submitted  pursuant  to  §  76.35. 

(b)  The  format  for  the  technical  safety 
requirements  must  be  appropriate  for 
each  individual  requirement. 

(c)  Appropriate  references  to 
established  procedures  and/or 
equipment  to  address  each  of  the 
following  safety  topics  must  be  included 
in  technical  safety  requirements: 

(1)  Effects  of  natural  phenomena; 

(2)  Building  and  process  ventilation 
and  offgas; 

(3)  Criticality  prevention; 

(4)  Fire  prevention; 

(5)  Radiation  protection; 

(6)  Radioactive  waste  management; 

(7)  Maintenance; 

(8)  Environmental  protection; 

(9)  Packaging  and  transporting 
nuclear  materials; 

(10)  Accident  analysis; 

(11)  Chemical  safety; 

(12)  Sharing  of  facilities,  structures, 
systems  and  components; 

(13)  Utilities  essential  to  radiological 
safety;  and 

(14)  Operations. 

(d)  Technical  safety  requirements 
must  include  items  in  the  following 
categories: 

(1)  Safety  limits. 

(i)  If  any  safety  limit  is  exceeded, 
corrective  action  must  be  taken  as  stated 
in  the  response  procedures  associated 
with  the  technical  safety  requirements 
or  the  affected  part  of  the  process  must 
be  shut  down  unless  this  action  would 
increase  the  risk  to  the  health  and  safety 
of  the  public  or  plant  persormel. 

(ii)  If  any  safety  limit  is  exceeded,  the 
Corporation  shall  notify  the 
Commission  if  required  by  §  76.120, 
review  the  matter,  and  record  the  resuhs 
of  the  review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence. 

(iii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 

(2)  Limiting  control  settings. 

(i)  Where  a  limiting  control  setting  is 
specified  for  a  variable  on  which  a 
safety  limit  has  been  placed,  the  .setting 
must  be  so  chosen  that  protective 
action,  either  automatic  or  manual,  will 
correct  the  abnormal  situation  before  a 
safety  limit  is  exceeded.  If,  during 
operation,  the  automatic  alarm  or 
protective  devices  do  not  fimction  as 


required,  appropriate  action  must  be 
taken  to  maintain  the  variables  within 
the  limiting  control-setting  values  and 
to  repair  promptly  the  automatic 
devices  or  to  shut  down  the  affected 
part  of  the  process. 

(ii)  If,  during  operation,  an  automatic 
alarm  or  protective  device  does  not 
function  as  required,  the  Corporation 
shall  notify  the  Commission  if  required 
by  76.120,  review  the  matter,  and  record 
the  results  of  the  review,  including  the 
cause  of  the  condition  and  the  basis  for 
corrective  action  taken  to  preclude 
recurrence. 

(iii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 

(3)  Limiting  conditions  for  operation. 
When  a  limiting  condition  for  operation 
of  any  process  step  in  the  system  is  not 
met,  the  Corporation  shall  shut  down 
that  part  of  the  operation  or  follow  any 
remedial  action  permitted  by  the 
technical  safety  requirements  until  the 
condition  can  be  met. 

(i)  If  a  limiting  condition  for  operation 
of  any  process  step  in  the  system  is  not 
met,  the  Corporation  shall  notify  the 
Commission  if  required  by  §  76.120, 
review  the  matter,  and  record  the  results 
of  the  review,  including  the  cause  of  the 
condition  and  the  basis  for  corrective 
action  taken  to  preclude  recurrence. 

(ii)  The  Corporation  shall  retain  the 
record  of  the  results  of  each  review  until 
the  Commission  no  longer  has 
certification  authority. 

(4)  Design  features.  Design  features  to 
be  included  are  those  systems, 
components,  or  structures  of  the  plant 
which,  if  ahered  or  modified,  would 
have  a  significant  effect  on  safety  and 
are  not  covered  in  categories  described 
in  paragraphs  (d)  (1),  (2),  and  (3)  of  this 
section. 

(5)  Surveillance  requirement. 

(6)  Administrative  controls. 

§  76.89    Criticality  accident  requirements. 

(a)  The  Corporation  must  maintain 
and  operate  a  criticality  monitoring  and 
audible  alarm  system  meeting  the 
requirements  of  paragraph  (b)  of  this 
section  in  all  areas  of  the  facility.  The 
Corporation  may  describe  for  the 
approval  of  the  Commission  defined 
areas  to  be  excluded  from  the 
monitoring  requirement.  This  .submittal 
must  describe  the  measures  that  will  be 
used  to  ensure  against  criticality, 
including  kinds  and  quantities  of 
material  that  will  be  permitted  and 
measures  that  will  be  used  to  control 
those  kinds  and  quantities  of  material. 

(b)  The  system  must  detect  and 
annunciate  a  criticality  that  produces  an 
absorbed  dose  in  soh  tissue  of  20  rads 


of  combined  neutron  and  gamma 
radiation  at  an  unshielded  distance  of  2 
meters  from  the  reacting  material  within 
1  minute.  Coverage  of  all  monitored 
areas  must  be  provided  by  two 
detectors. 

§76.91     Emergency  planning. 

The  Corporation  shall  estabhsh. 
maintain,  and  be  prepared  to  follow  a 
written  emergency  plan.  The  emergency 
plan  submitted  under  §  76.35(d)  must 
include  the  following  information. 

(a)  Plant  description.  A  brief 
description  of  the  plant  and  area  neer 
the  plant  site. 

(b)  Types  of  accidents.  An 
identification  of  each  type  of  radioactive 
materials  accident  for  which  protective 
actions  may  be  needed. 

(c)  Classification  of  accidents.  A 
system  for  classifying  accidents  as  alerts 
or  site  area  emergencies. 

(d)  Detection  of  accidents. 
Identification  of  the  means  of  detecting 
each  type  of  accident  in  a  Umelv 
manner. 

(e)  Mitigation  of  consequences.  A 
brief  description  of  the  means  and 
equipment  for  mitigating  the 
consequences  of  each  type  of  accident, 
including  those  provided  to  protect 
workers  onsite,  and  a  description  of  the 
program  for  maintaining  the  equipment 

(f)  Assessment  of  reieases.  A  brief 
description  of  the  methods  and 
equipment  to  assess  releases  of 
radioactive  materials. 

(g)  Responsibihties.  A  brief 
description  of  the  responsibilities  of  all 
individuals  supporting  emergency 
response  should  an  accident  occur, 
including  identification  of  personnel 
responsible  for  promptly  notifying 
offsite  response  organizations  and  the 
NRC,  as  well  as  a  brief  description  of 
responsibilities  for  developing, 
maintaining,  and  updating  the  plan 

(h)  Notification  and  coordination.  A 
commitment  to  and  a  brief  description 
of  the  means  to  promptly  nolifv  olfsjte 
response  organizations,  including  the 
request  for  offsite  assistance  and 
medical  assistance  for  the  treatme.'^l  of 
contaminated  injured  onsite  workers 
when  appropriate.  A  control  point  must 
be  established.  The  notification  and 
coordination  must  be  plaiuied  so  mat 
unavailability  of  some  personnel,  piirts 
of  the  plant,  and  some  equipment  (lo<»s 
not  prevent  the  notification  and 
coordination.  The  Corporation  shj))  also 
commit  to  notify  the  NRC  Operat.-ims 
Center  immediately  after  notificaii.m  of 
the  appropriate  offsite  response 
organizations  and  not  later  than  1  ...  ;r 
after  the  Corporation  declares  an 
emergency  These  reporting 
requirements  do  not  -supersede  o; 
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r.  least  ,  poration  from  complying 

v\  ith  the  requirements  under  the 
liroetxency  Planning  and  Community 
Ki^ht-to-Know  Art  of  1986.  Title  111. 
Public  Law  99-499.  or  other  State  or 
{  fderal  reporting  requirements 

(i)  Information  to  be  communicated  A 
bru'f  d€!scription  of  the  plant  status, 
radioactive  releases,  and  reronunendeii 
|)ri)l«iive  actions,  if  necessar>-.  to  be 
provided  U>  offsite  response 
Druanizations  and  to  the  NRC 

())  Training.  A  brief  d»»scnption  of  the 
frequency,  performance  objcctiveji.  and 
pl.ms  for  the  training  that  the 
Corporation  will  proviiie  workers  on 
hi>w  to  respond  to  an  emerj^ency 
including  any  special  instructions, 
briefings,  and  orientation  tours  the 
( firporation  would  offer  to  fire,  police, 
medical,  and  other  emergency 
personnel.  The  training  must  familiarize 
personnel  with  sile-si>ecific  emergency 
procedures.  The  training  must  also 
'»■  site  personnel  for  their 
:sibilities  for  the  accident 
s(  enarios  postulated  as  most  probable 
for  the  specific  site,  including  the  use  of 
team  training  for  these  accident 
s(  enarios. 

(k)  Safe  shutdown.  A  brief  description 
( .f  the  means  of  restoring  the  plant  to  a 
siife  condition  after  an  accident. 

(I)  Exercises.  Provisions  for 
< onducting  quarterly  communications 
(hecks  with  offsite  response 
organizations  and  biennial  oiisite 
exercises  to  test  respons**  lo  simulated 
emergencies.  Quarterly  communications 
V  s  with  offsite  response 
nations  must  inilude  the  check 
ciiid  ufxlate  of  all  nece^  phone 

numl)ers.  The  Corporal  i  invite 

offsite  response  organizations  to 

ipate  in  the  biennial  exercises 
if«tion  of  offsite  rt^sponse 
or>'iimzations  in  biennial  exercises, 
although  reciMnmended.  is  not  require<l 
Hxercises  must  use  accident  scenaritw 
■>  1  as  most  prt'fhible  for  the 
tu  and  die  m  cidi-nl  s<  enarios 
mu-st  not  be  made  known  to  .^1()st 
exercise  participants.  The  Corporation 
shall  critique  each  exercise  using 
iiulividuals  that  «i  '     ^edwMt 

implenientdlion  r.  .iifvforthe 

plan  Critiques  of  exer*  im>s  must 
cvdluate  the  appropriateness  of  the  plan. 
•  iiiergfMuv  pnnTedures.  facilities, 
equipment,  training  of  personnel,  and 
overall  effe<  tiveness  of  the  n-sponse 
Deficiencies  found  by  the  critiques  must 
be  corref  ted. 

(m)  fiazarduus  chemicals. 
Confirmation  that  the  Ctir^ioration  has 
met  its  responsibilities  under  the 
Lmergentrv  Planning  and  Community 
Right  to-Know  Act  of  19116.  Title  III. 
I'ublic  Law  99-499.  .f  rtpplicable  to  the 


Corporation's  activities  at  the  proposed 
place  of  use  of  the  special  nuclear- 
material. 

(n)  Comnaenl  from  offsite  response 
organizations.  The  Corporation  shall 
allow  the  offsite  response  organizations 
expected  to  res])ond  in  case  of  an 
act  ideni  60  days  to  comment  on  the 
emergency  plan  before  submitting  it  to 
NRC  with  the  initial  certification 
application.  The  Corporation  shall 
provide  any  comments  received  within 
the  60  days  to  the  NRC  with  llie 
emergency  plan 

(o)  Changes  to  emergency  plan.  The 
Corporation  may  make  changes  to  the 
ei:  •     •  ■  •  V  plan  without  prior 
C«  on  approval  if  the  changes  do 

not  decrease  the  effectiveness  of  the 
plan.  The  Corporation  shall  furnish 
these  changes  to  the  NRC  in  accordance 
with  §  76.5  and  to  affected  offsite 
n^spunse  organizations  within  6  months 
after  the  change  is  made. 

§  76.93    Quality  assurance. 

rhe  Corporation  shall  establish, 
maintain,  and  execute  a  quality 
assurance  program  satisfying  each  of  tlie 
applicable  requirements  of  ASME  NQA- 
1-1989.  "Quality  Assurance  Program 
Requirements  for  Nuclear  Facilities."  or 
satisfying  acceptable  alternatives  to  the 
applic^le  requirements.  The 
Corporation  shall  execute  the  criteria  in 
a  graded  approach  to  an  extent  that  is 
commensurate  with  the  importance  to 
safety. 

§76.95    Training 

A  training  program  must  be 
established,  implemented,  and 
maintained  for  individuals  relied  upon 
to  operate,  maintain,  or  modify  the 
GDI's  in  a  safe  manner.  The  training 
program  shall  be  based  on  a  systems 
approach  to  training  that  includes  the 
following: 

(a)  Systematic  analysis  of  the  jobs  to 
be  performed 


fiertormea 
i)  Learning  objectives  derived  from 
the  analysis  which  describe  desired 
performance  after  training. 

(c)  Training  design  and 
implementation  based  on  the  learning 
objectives 

(d)  FA'aluation  of  trainee  mastery*  of 
the  objectives  during  training 

(e)  Evaluation  and  revision  of  the 
training  based  on  the  performance  of 
trained  personnel  in  the  job  setting. 

Subpart  E— Safeguards  and  Security 

§76.111     Physical  security,  material  control 
and  accounting,  and  protection  of  certain 
InfomfiatJon. 

Nuclear  Regulatory  Commission 
regulations  that  will  be  used  for 


certification  of  Ihe  Corporation  -  lor 
physical  security  and  material  control 
and  accounting  are  contained  in  Title  10 
of  the  Code  of  Federal  Regulations  as 
described  in  this  subpart  The 
regulations  referenced  in  this  subpart 
contain  requirements  for  physical 
security  and  material  control  and 
accounting  for  formula  quantities  of 
strategic  special  nucienr  material 
(Category- 1).  special  nuclear  material  of 
mwlrrafe  strategic  significance 
(CateKory  11),  and  special  nui  lear 
material  of  low  strategic  significam;e 
(Category  III),  and  for  protection  of 
Restricted  Data.  National  .Security 
Information,  Safeguards  Information, 
and  information  designated  by  the  U.S. 
Department  of  Energy  as  uncontrolled 
classified  Niicl»\ar  Information 

§76.113    Formota  quantttes  of  suategic 
special  nuclear  material — Category  I 

(a)  The  requirements  for  materi.il 
control  and  accounting  for  formula 
quantities  of  strategic  special  nuclear 
material  (Category  I)  are  contained  in 
l?§  70.51.  74.11.  74.13,  74. 15.  74.17. 
74.51.  74,53.  74.55.  74.57,  74.59.  74.81. 
and  74.82. 

(b)  The  requirements  for  physical 
security  for  formula  quantities  of 
strategic  special  nuclear  material 
(Category  I)  are  contained  in  §§  70.22(h). 
73.20.  73  40.  73.45.  73.46,  73.70.  and 
73.71. 

(c)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  formula  quantity  of 
strategic  special  nuclear  material 
(Category'  I)  are  contained  in  §  73.21 
Information  designated  by  the  U.S. 
Department  of  Energy  as  uncontrolled 
classified  Nuclear  Information  must  be 
protected  at  a  level  equivalent  to  that 
accorded  Safeguards  Information. 

(d)  The  Corporation  may  neither 
transport  Category  I  material  offsite  nor 
deliver  Category'  I  material  to  a  carrier 
for  transport  offsite 

§76.115    Special  nuclear  material  of 
moderate  strategic  significance — Category 
II. 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  moderate  strategic 
significance  (Category  II)  are  containe<l 
in  §§70  51,  70.52.70.53.  70.54.70.57. 
70.58.  74  11.  74.13.  74.15.  74.17.  74.81. 
and  74.82  of  this  chapter. 

(b)  The  requirements  for  physical 
security  for  special  nuclear  material  of 
moderate  strategic  significance 


(Category  II)  are  contained  in  §§  73.67, 
and  73.71  of  this  chapter. 

(c)  The  Corporation  may  neither 
transport  Category  II  material  offsite  nor 
deliver  Category  II  material  to  a  carrier 
for  transport  offsite. 

§76.117    Special  nuclear  material  of  low 
strategic  significance — Category  ill. 

(a)  The  requirements  for  material 
control  and  accounting  for  special 
nuclear  material  of  low  strategic 
significance  (Category  III)  are  contained 
in  §§70.51.74.11.74.13,  74.15,  74,17. 
74.33,  74.81.  and  74.82  of  this  chapter. 
However,  inventories  of  uranium 
outside  of  the  enrichment  processing 
equipment  conducted  at  least  every  370 
days  are  deemed  to  satisfy  the 
reouirements  of  §  70.51(d). 

(b)  The  requirements  for  physical 
security  for  special  nuclear  material  of 
low  strategic  significance  (Category  III) 
are  contained  in  §§  73,67.  73.71.  and 
73.74  of  this  chapter, 

§  76  n  9     Security  facility  approval  and 
safeguaraing  ot  National  Security 
Information  and  Restricted  Data. 

The  requirements  for  security  facility 
approval  and  for  safeguarding  of 
classified  matter  are  contained  in  part 
95  of  this  chapter.  For  the  purpose  of 
this  subpart,  the  term  "ficensee"  or 
"license"  used  in  part  95  of  this  chapter 
means,  respectively,  the  corporation,  or 
the  certificate  of  compliance  or 
approved  compliance  plan. 

Subpart  F— Reports  and  Inspections 

§76.120    Reporting  requirements. 

(a)  Immediate  report.  The  Corporation 
shall  notify  the  NRC  Operations  Center  ^ 
within  1  hour  after  discovery  of: 

(1)  A  criticality  event; 

(2)  Any  loss,  other  than  normal 
operating  loss,  of  special  nuclear 
material; 

(3)  Any  theft  or  unlawful  diversion  of 
special  nuclear  material  which  the 
Corporation  is  authorized  to  possess  or 
any  incident  in  which  an  attempt  has 
been  made  or  is  believed  to  have  been 
made  to  commit  a  theft  or  unlawful 
diversion  of  special  nuclear  material;  or 

(4)  An  emeingency  condition  that  has 
been  declared  an  alert  or  site  area 
emergency. 

(b)  Four-hour  report.  The  Corporation 
shall  notify  the  NRC  Operations  Center 
as  soon  as  possible  but  not  later  than  4 
hours  after  discovery  of  an  event  *  that 
prevents  immediate  protective  actions 
necessary  to  avoid  releases  or  exposures 


•■  For  the  purpose  of  ihis  <iubp»»rt.  the  lemi.-. 
•■lir.pn.»pe  "  of  "license"  uMd  >d  perts  7a  73,  and  7i 
(if  Ihis  c  hupler.  mean,  respectively,  the  Corporiitioti. 
or  the  cenificate  nf  compliance  or  approver! 
rtimplietice  plen. 


'The  commercial  telephone  number  for  the  NRC 
Operations  Cemer  is  (301)  816-5100  or  (301)951- 
0550,  FAX  (301)  816-5151. 

'Events  may  include  fires,  explosions, 
radiological  releases,  etc. 


to  radiation  or  radioactive  materials  that 
could  exceed  regulatory  limits. 

(c)  Twenty-four  hour  report.  The 
Corporation  shall  notify-  the  NRC 
Operations  Center  within  24  hours  after 
the  discovery  of  any  of  the  following 
events  involving  radioactive  material: 

(1)  An  unplanned  contamination 
event  that: 

(i)  Requires  access  to  the 
contaminated  area,  by  workers  or  the 
public,  to  be  restricted  for  more  than  24 
hours  by  imposing  additional 
radiological  controls  or  by  prohibiting 
entry  into  the  area; 

(ii)  Involves  a  quantity  of  material 
greater  than  five  times  the  lowest  annual 
limit  on  intake  sj>ecified  in  appendix  B 
to  §§  20.1001  through  20.2402  of  10  CFR 
part  20  for  the  material;  and 

(iii)  Causes  access  to  the 
contaminated  area  to  be  restricted  for 
any  reason  other  than  to  allow  isotopes 
with  a  half-hfe  of  less  than  24  hours  to 
decay  prior  to  decontamination. 

(2)  An  event  in  which  equipment  is 
disabled  or  fails  to  function  as  designed 
when: 

(i)  The  equipment  is  required  by  a 
Technical  Safety  Requirement  to 
prevent  releases,  prevent  exposures  to 
radiation  and  radioactive  materials 
exceeding  specified  fimits,  mitigate  the 
consequences  of  an  accident,  or  restore 
this  facility  to  a  preestablished  safe 
condition  after  an  accident; 

(ii)  The  equipment  is  required  by  a 
Technical  Safety  Requirement  to  be 
available  and  operable  and  either 
should  have  been  operating  or  should 
have  operated  on  demand;  and 

(iii)  No  redimdant  equipment  is 
available  and  operable  to  perform  the 
required  safety  function. 

(3)  An  event  that  requires  unplanned 
medical  treatment  at  a  medical  facility 
of  an  individual  with  radioactive 
contamination  on  the  individual's 
clothing  or  body. 

(4)  A  fire  or  explosion  damaging  any 
radioactive  materia!  or  any  device, 
container,  or  equipment  containing 
radioactive  material  when: 

(i)  The  quantity  of  material  involved 
is  greater  than  five  times  the  lowest 
annual  limit  on  intake  specified  in 
appendix  B  to  §§20.1001  through 
20.2402  of  10  CFR  part  20  for  the 
material;  and 

(ii)  The  damage  affects  the  integrity  of 
the  radioactive  material  or  its  container. 

(d)  Preparation  and  submission  of 
reports.  Reports  made  by  the 
Corporation  in  response  to  the 
requirements  of  this  section  must  be 
made  as  follows: 

(1)  Operations  Center  reports.  The 
Corporation  shall  make  reports  required 
by  paragraphs  (a),  (b),  and  (c)  of  this 


section  by  telephone  to  the  NRC 
Operations  Center,  To  the  extent  that 
the  information  is  available  at  the  time 
of  notification,  the  information  provided 
in  these  reports  must  include: 

(i)  The  caller's  name  and  call  back 
telephone  number; 

(ii)  A  description  of  the  event, 
including  date  and  time; 
(iii)  The  exact  location  of  the  event; 
(iv)  The  isotopes,  quantities,  and 
chemical  and  physical  form  of  the 
material  involved; 

(v)  Any  personnel  radiation  exposure 
data  available;  and 

(vi)  A  description  of  any  actions  taken 
in  response  to  the  event. 

(2)  Written  report.  A  report  required 
by  paragraph  (a),  (b)  or  (c)  of  this  section 
must  be  followed  by  a  written  report 
vwthin  30  days  of  the  initial  report. 
Written  reports  prepared  pursuant  to 
other  regulations  may  be  submitted  to 
fulfill  this  requirement  if  the  reports 
contain  all  of  the  necessary  information 
and  the  appropriate  distribution  is 
made.  These  written  reports  must  be 
sent  to  the  U.S.  Nuclear  Regulatory- 
Commission.  Document  Control  Desk. 
Washington,  DC  20555-0001,  with  a 
copy  to  the  NRC  Region  HI  Office  listed 
in  appendix  D  of  part  20  of  this  chapter 
and  the  Resident  Inspector,  The  reports 
must  include  the  following  information: 

(i)  A  description  of  the  event, 
including  the  probable  cause  and  the 
manufacturer  and  model  number  (if 
applicable)  of  any  equipment  that  failed 
or  malfunctioned; 
(ii)  The  exact  location  of  the  event: 
(iii)  A  description  of  isotopes, 
quantities  and  chemical  and  physical 
form  of  the  material  involved; 
(iv)  The  date  and  time  of  the  event; 
(v)  The  causes,  including  the  direct 
cause,  the  contributing  cause,  and  the 
root  cause; 

(vi)  Corrective  actions  taken  or 
planned  and  the^results  of  any 
evaluations  or  assessments; 

(vii)  The  e.xtent  of  exposure  of 
individuals  to  radiation  or  to  radioactive 
materials  without  identification  of 
individuals  by  name;  and 
(viii)  Lessons  learned  from  the  event. 

§76.121    Inspections. 

(a)  The  Corporation  shall  afford  to  the 
Commission  opportunity  to  inspect  the 
premises  and  plants  under  the 
Corporation's  control  where  radioactive 
material  is  used,  produced,  or  stored. 

(b)  The  Corporation  shall  make 
available  to  the  Commission  for 
inspection  records  kept  pertaining  to 
receipt,  possession,  use,  acquisition, 
import,  export,  or  transfer  of  radioactive 
material, 

(c)(1)  The  Corporation  shall  provide 
rent-ft-ee  office  space  for  the  exclusive 


4ri974 


Federal  Rptjister  /  Vol.  S9.  No    184  /  Friday.  September  23.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  184  /  Friday.  September  23,  1994  /  Rules  and  Regulations      48975 


use  of  Commissjon  mspei.tiuii  -1 

upon  request  by  the  Director,  U 
Nuclear  Material  Safety  and  Safeguards, 
or  the  NRC  Region  111  Administrator. 
Heat,  air  conditioning,  light,  electrical 
outlets,  and  janitorial  services  must  be 
furnished  by  the  Corporation.  The  office 
must  be  convenient  to  and  have  full 
access  to  the  plant,  and  must  provide 
the  inspector  both  visual  and  acoustic 
privacy. 

(2)  The  space  provided  must  be 
adequate  to  accommodate  the  NRC 
resident  inspection  staff,  a  part-time 
secretary,  &tid  transient  NRC  personnel. 
Space  must  be  generally  commensurate 
with  other  office  facilities  at  the  site. 
The  office  space  that  is  provided  must 
be  subject  to  the  approval  of  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  or  the  NRC 
Region  III  Office.  All  furniture,  supplies, 
and  communication  e<juipment  will  be 
furnished  by  the  Commission. 

(3)  The  Corporation  shall  afford  any 
NRC  resident  inspector  assigned  to  that 
site  or  other  NRC  inspectors  identified 
by  the  Director.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  or  the 
NRC  Region  III  Administrator,  as  Ukely 
to  inspect  the  plant,  immediate, 
unfettered  access  equivalent  to  acceu 
provided  regular  plant  employees, 
following  proper  identification  and 
compliance  with  applicable  access 
control  measures  for  security. 
radiological  protection,  and  personal 
safety 

f  76.123    Tests. 

The  Corporation  shall  perform,  or 
permit  the  Commission  to  perform,  any 
tests  the  Commission  deems  appropriate 
or  necessary  for  administration  of  the 
requirements  in  this  part  These  tests 
include  tests  of: 

(a)  Radioactive  material: 

(b)  Facilities  where  radioactive 
material  is  utilized,  produced  or  stored: 

(c)  Radiation  detection  and 
monitoring  instruments;  and 

(dl  Other  equipment  and  devices  used 
in  connection  with  the  production, 
utilization,  or  storage  of  radioactive 
material 

Subpart  G — Enforcement 

§78.131     Violations. 

(a)  The  Commission  may  obtain  an 
mjunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions  of: 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended. 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended: 

(3)  Title  XI  of  the  Energy  Policy  Act 
of  1992.  as  amended: 


(4)  A  regulation  or  oraer  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  Section  1312(e) 
of  the  Atomic  Energy  Act  of  1954.  as 
amended,  and  Section  206  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended:  and  for  a  violation  of  Section 
206  of  the  Energy  Reorganization  Act  of 
1974.  as  amended. 

S  76. 1 33    Crtmlnal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954.  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of.  attempted  violation  of.  or  conspiracy 
to  violate,  any  regulation  issued  under 
Section  161b  or  161i  of  the  Act.  For 
purposes  of  Section  223.  all  the 
regulations  in  part  76  are  issued  under 
Section  161b  or  161i  except  for  the 
sections  listed  in  paragraph  (b)  of  this 
section. 

(b)  The  regulations  in  part  76  that  are 
not  issued  under  Section  161b  or  161i 
for  the  purposes  of  Section  223  are  as 
follows:  §§  76.1.  76.2.  76.4.  76.5.  76.ff. 
76.23.  76.33.  76.35.  76.37.  76.39.  76.41. 
76.43.  76.45.  76.53.  76.55.  76  60.  76.62. 
76.64.  76.70.  76.72.  76.131.  and  76.133. 

PART  95— SECURITY  FACltrTY 
APPROVAL  AND  SAFEGUARDING  OF 
NATIONAL  SECURITY  INFORMATION 
AND  RESTRICTED  DATA 

20.  The  authority  citation  for  part  95 
is  revised  to  read  as  follows: 

AMthorily:  Sect.  145.  161.  68  Stat  942. 
948.  as  amended  (42  U.S  C  2165.  2201);  sec 
201.  88  Stat.  1242.  M  amended,  sec.  1701, 
106  Stat.  2951,  2952.  2953  (42  U.S  C.  5841. 
22970;  E.O.  10865.  as  amended.  3  CFR  1959- 
1963  COMP  .  p  398  (50  U  S.C.  401.  note); 
E  O  12356.  47  FR  14874.  April  6.  1982 

21.  Section  95.1  is  revised  to  read  as 
follows 

§95.1    Purpose. 

The  regulations  in  this  part  establish 
procedures  for  obtaining  security 
facility  approval  and  for  safeguarding 
matter  revealing  Secret  and  Confidential 
National  Security  Information  and 
Restricted  Data  received  or  developed  in 
conjunction  with  activities  licensed  or 
regulated  by  the  Commission.  This  part 
does  not  apply  to  Top  Secret 
information  since  no  such  information 
may  be  forwarded  to  licensees  or  others 
within  the  scope  of  an  NRC  license  or 
certificate. 

22.  Section  95. 3  is  revised  to  read  as 
follows: 

§95.3    Scop*. 

The  regulations  in  this  part  apply  to 
licensees  and  others  regulated  by  the 
Commission,  including,  in  accordance 


with  10  CFR  76.60.  persons  required  to 
obtain  a  certificate  of  compliance  or  an 
approved  compliance  plan  under  part 
76  of  this  chapter,  or  their  contractors, 
who  may  require  access  to  National 
Security  Information  and/or  Restricted 
Data  used,  processed,  stored, 
reproduced,  transmitted  or  handled  in 
connection  with  a  license  or  application 
for  a  license  or  in  connection  with  a 
certificate,  application  for  a  certificate 
or  an  approved  compliance  plan  under 
part  76  of  this  chapter. 

23.  Section  95.5  is  amended  by 
removing  the  definitions  Access 
authorization.  "L"  access  authorization. 
and  "Q"  access  authorization,  and 
adding  the  definitions  of  NRC  access 
authorization.  NRC  "L"  access 
authorization,  and  NRC  "Q"  access 
authorization,  in  alphabetical  order  to 
read  as  follows: 

§95.5     Definitions. 

•  •  *  •  • 

NRC  access  authorization  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  applicant  for 
employment  writh  the  NRC,  NRC 
contractors,  agents,  and  licensees  of  the 
NRC.  or  other  person  designated  by  the 
Executive  Director  for  Operations,  is 
eligible  for  a  security  clearance  for 
access  to  Restricted  Data  or  National 
Security  Information. 

NRC  "L"  access  authorization  means 
an  access  authorization  granted  by  the 
Commission  which  is  normally  based 
on  a  national  agency  check  and  credit 
investigation  (NAC&C)  or  national 
agency  check,  inquiries  and  credit 
investigation  (NACIC)  conducted  by  the 
Office  of  Personnel  Management. 

NRC  "Q"  access  authorization  means 
an  access  authorization  granted  by  the 
Commission  based  on  a  full  field 
investigation  conducted  by  the  Office  of 
Personnel  Management,  the  Federal 
Bureau  of  Investigation,  or  other  U.S. 
Government  agency  which  conducts 
personnel  security  investigations. 
•        *        *        •        • 

24.  In  §95.15,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§95  15    Approval  for  processing  licensees 
and  ottiers  lor  security  facility  approval. 

(a)  A  licensee  or  other  persons  subject 
to  part  95  who  have  a  need  to  use, 
process,  store,  reproduce,  transmit,  or 
handle  matter  revealing  National 
Security  Information  and/or  Restricted 
Data  at  any  location  in  connection  with 
Commission  related  activities  shall 
promptly  request  an  NRC  security 
facility  approval. 

(b)  The  request  must  include  the 
following  information:  The  name  of  the 


facihty;  the  location  of  the  facility;  a 
security  plan  outlining  the  facility's 
proposed  security  procedures  and 
controls  for  the  protection  of  matter 
revealing  National  Security  Information 
and/or  Restricted  Data;  a  floor  plan  of 
the  area  in  which  the  matter  is  to  be 
used,  processed,  stored,  reproduced, 
transmitted,  or  handled. 
***** 

25.  In  §  95.25.  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (a)(1)  and 
(2)  are  revised  to  read  as  follows: 

§  95.25     Protection  of  National  Security 
Information  and  Restricted  Data  In  storage. 

(a)  Protection  of  secret  matter.  (1) 
Secret  matter  while  unattended  or  not  in 
actual  use  must  be  stored  in  locked 
security  containers  protected  by  an 
NRC-approved  intrusion  alarm  or  by 
protective  personnel. 

(2)  Protective  personnel  must  be  used 
where  matter  revealing  National 
Security  Information  or  Restricted  Data 
cannot  be  adequately  safeguarded 
during  working  hours  by  employees  or 
during  nonworking  hours  by  an 
intrusion  alarm  system.  In  either  case, 
protective  personnel  must  be  capable  of 
responding  within  15  minutes. 
*        •        »        •        • 

26.  Section  95.31  is  revised  to  read  as 
follows: 

§95.31     Protective  personnel. 

Whenever  protective  persormel  are 
used  to  protect  National  Security 
Information  and/or  Restricted  Data,  they 
shall: 

(a)  Possess  an  "L"  access 
authorization  (or  Department  of  Defense 
or  DOE  equivalent)  if  the  licensee  or 
other  person  possesses  matter  classified 
as  Confidential  National  Security 
Information,  Confidential  Restricted 
Data  or  Secret  National  Security 
Information. 

(b)  Possess  a  "Q"  access  authorization 
(or  Department  of  Defense  or  DOE 
equivalent)  if  the  licensee  or  other 
person  possesses  matter  classified  as 
Secret  Restricted  Data  and  the  protective 
personnel  require  access  as  part  of  their 
regular  duties. 

27.  Section  95.33  is  revised  to  read  as 
follows: 

§  95.33     Security  education. 

A  security  education  program  must  be 
established  and  maintained  by  the 
licensee  or  other  persons  subject  to  part 
95  which  employs  individuals 
possessing  a  U.S.  Government  persormel 
security  access  authorization.  The 
program  must  include  consideration 
and  coverage  of  personnel  access 
authorization  requirements,  the  physical 
security  features  of  the  facilities,  the 


classified  nature  of  the  work,  and  the 
classification  and  sensitivity  of  the 
matter.  In  addition,  the  program  must 
include  an  explanation  of  the  contents 
of  the  "Classified  Information 
Nondisclosure  Agreement"  (SF  312)  and 
the  procedures  to  be  followed  in 
ascertaining  whether  other  persons  to 
whom  they  contemplate  disclosing 
classified  information  have  been 
approved  for  access  to  such  information. 
The  procedures  include  verification  of 
the  individual's  level  of  access 
authorization  and  determining  whether 
the  individual  to  whom  the  information 
is  to  be  disclosed  has  an  established 
need-to-know.  Each  security  education 
program  must  provide  for  the  security 
orientation  and  continuing  security 
education  of  employees,  and  for  the 
appropriate  security  instruction  of 
terminating  employees.  Records 
reflecting  an  individual's  initial  and 
reft^sher  security  orientations  and 
security  termination  must  be 
maintained  for  3  years  after  termination 
of  the  individual's  access  authorization. 
28.  Section  95.35  is  revised  to  read  as 
follows 

§95.35    Access  to  matter  ctassified  as 
National  Security  Information  and 
Restricted  Data. 

(a)  Except  as  the  Commission  may 
authorize,  no  person  subject  to  the 
regulations  in  this  part  may  receive  or 
may  permit  any  individual  to  have 
access  to  matter  revealing  Secret  or 
Confidential  National  Security 
Information  or  Restricted  Data  unless 
the  individual  has: 

(l)(i)  A  "Q"  access  authorization 
which  permits  access  to  matter 
classified  as  Secret  and  Confidential 
Restricted  Data  or  Secret  and 
Confidential  National  Security 
Information  which  includes  intelligence 
information,  CRYPTO  (i.e., 
cryptographic  information)  or  other 
classified  communications  security 
(COMSEC)  information,  or 

(ii)  An  "L"  access  authorization 
which  permits  access  to  matter 
classified  as  Confidential  Restricted 
Data  and  Secret  and  Confidential 
National  Security  Information  other 
than  that  noted  in  paragraph  (a)(l)(i)  of 
this  section  except  that  access  to  certain 
Confidential  COMSEC  information  is 
permitted  as  authorized  by  a  National 
Communications  Security  Committee 
waiver  dated  February  14, 1984. 

(2)  An  established  "need-to-know"  for 
the  matter  (See  Definitions,  §  95.5). 

(3)  NRC-approved  storage  facilities  if 
classified  documents  or  materia!  are  to 
be  transmitted  to  the  individual. 

(b)  Matter  classified  as  National 
Security  Information  or  Restricted  Data 


shall  not  be  released  by  a  licensee  or 
other  person  subject  to  part  95  to  any 
personnel  other  than  properlv  access 
authorized  Commission  ficensee 
employees,  or  other  individuals 
authorized  access  by  the  Commission. 

(c)  Access  to  matter  which  is  National 
Security  Information  at  NRC-licensed 
facihties  or  NRC-certified  faciUties  by 
authorized  representatives  of  IAEA  is 
permitted  in  accordance  with  §  95.36. 

29.  In  §  95.36.  the  section  heading  and 
paragraphs  (a)  and  (e)  are  revised  to  read 
as  follows: 

§  95.36    Access  by  representatives  of  the 
International  Atomic  Energy  Agency  or  by 
participants  in  other  international 
agreements. 

(a)  Based  upon  written  disclosure 
authorization  from  the  Division  of 
Security  that  an  individual  is  an 
authorized  representative  of  the 
International  Atomic  Energy  Agency 
(IAEA),  and  that  the  individual  is 
authorized  to  make  visits  or  inspections 
in  accordance  with  the  US/IAEA 
Safeguards  Agreement,  a  licensee  or 
other  person  subject  to  part  95  will 
permit  the  individual  (upon 
presentation  of  the  credentials  specified 
in  §  75.7  of  this  chapter  and  any  other 
credentials  identified  in  the  disclosure 
authorization)  to  have  access  to  matter 
which  is  National  Security  Information 
(NSI)  which  is  relevant  to  the  conduct 
of  a  visit  or  inspection.  A  disclosure 
authorization  under  this  section  does 
not  authorize  a  Ucensee  or  other  persons 
subject  to  part  95  to  provide  access  to 
Restricted  Data. 
•        *        *        *        • 

(fc)  Licensees  or  other  persons  subject 
to  part  95,  with  the  prior  concurrence  of 
the  NRC's  Division  of  Security,  shall 
take  such  measures  as  may  be  necessary 
to  preclude  access  to  classified  matter 
by  participants  of  other  international 
agreements  unless  specifically  provided 
for  under  the  terms  of  a  specific 
agreement. 

30.  In  §  95.37,  the  section  heading  and 
par-igraph  (a)  are  revised  to  read  as 
follows: 

§  95.37    Classification  and  marlung  of 
nratter. 

(a)  Classification.  Licensees  or  other 
persons  subject  to  part  95  shall  classify 
and  mark  classified  matter  as  National 
Security  Information  or  Restricted  Data, 
as  appropriate,  in  accordance  with 
classification  guidance  provided  by 
N'RC  as  part  of  the  security  facility 
approval.  If  a  person  or  facility 
generates  or  possesses  information 
which  is  believed  to  be  classified  based 
on  guidance  provided  by  NRC  or  by 
derivation  from  classified  matter,  but 
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determined  to  be  classified,  it  must  be 
protected  and  marked  with  the 
appropriate  classification  markings 
pending  review  and  signature  of  an  NRC 
authorized  classifier.  This  final 
determination  should  be  made  within 
30  working  days.  The  licensee  or  other 
person  subject  to  part  95  shall  protect 
the  matter  as  National  Security 
Information  or  Restricted  Data  of  the 
highest  classification  at  issue  while 
awaiting  a  final  determination. 
•         *         •         •         • 

31.  Section  95.41  is  revised  to  read  as 
follows: 

§  95  41    Accountability  (or  Secret  matter. 

Each  licensee  or  other  person  subject 
to  part  95  possessing  matter  classified  as 
Secret  National  Security  Information 
and/or  Restricted  Data  shall  establish  an 
accountability  procedure  and  shall 
maintain  records  to  show  the 
disposition  of  such  matter.  Records 
refiecting  accountability  and  disposition 
of  classified  matter  must  be  maintained 
for  3  years  after  its  disposition. 

32.  In  §95.45.  paragraph  (a)  is  revised 
to  read  as  follows: 

i  95.45    Changes  In  classification. 

(a)  Matter  revealing  National  Security 
Information  and/or  Restricted  Data  must 
be  downgraded  or  declassified  as 
authorized  by  NRC  classification  guides 
or  as  determined  by  NRC.  Requests  for 
downgrading  or  declassifying  any 
National  Security  Information  and/or 
Restricted  Data  should  be  forwarded  to 
the  NRC  Division  of  Security.  Office  of 
Administration.  Washington.  DC  20555. 


Requests  for  downgrading  or 
declassifying  Restricted  Data  will  be 
coordinated  as  appropriate  by  the  NRC 
Division  of  Security  with  the 
Department  of  Energy. 
•         •         •         *         • 

33.  Section  95.47  is  revised  to  read  as 
follows: 

§  95  47    Destruction  ot  matter  revealing 
National  Security  Information  and/or 
Restricted  Data. 

Matter  revealing  National  Security 
Information  and/or  Restricted  Data  may 
be  destroyed  by  burning,  pulping,  or 
another  method  that  ensures  complete 
destruction  of  the  information  or 
material  which  it  contains.  The  method 
of  destruction  must  preclude 
recognition  or  reconstruction  of  the 
classified  matter.  Any  doubts  on 
methods  should  be  referred  to  the  NRC 
Division  of  Security.  If  the  matter 
reveals  Secret  National  Security 
Information  and/or  Restricted  Data,  a 
record  of  the  subject  or  title,  document 
number,  if  any.  originator,  its  date  or 
origination,  its  series  designation  and 
copy  number,  and  the  date  of 
destruction  must  be  signed  by  the 
person  destroying  the  document  and 
must  be  maintained  in  the  office  of  the 
custodian  at  the  time  of  destruction. 
These  destruction  records  must  be 
retained  for  3  years  after  destruction. 

34.  Section  95.51  is  revised  to  read  as 
follows: 

§  95  51  Retrieval  ot  classified  matter 
following  suspension  or  revocation  of 
access  authorization. 

In  any  case  where  the  access 
authorization  of  an  individual  is 


suspended  or  revoked,  the  licensee  or 
other  persons  subject  to  part  95  shall, 
upon  due  notice  of  such  suspension  or 
revocation,  retrieve  all  matter  revealing 
National  Security  Information  and 
Restricted  Data  possessed  by  the 
individual  and  take  such  action  as 
necessary  to  preclude  that  individual 
from  having  further  access  to  such 
matter. 

35.  In  §95.57,  paragraph  (c)  is  revised 
to  read  as  follows: 

§95.57    Reports. 

(c)  In  addition,  an  authorized 
classifier  of  a  licensee  or  other  persons 
subject  to  part  95  shall  complete  an  NRC 
Form  790  (Classification  Record) 
whenever  matter  revealing  National 
Security  Information  and/or  Restricted 
Data  is  generated,  its  classification  is 
changed,  or  it  is  declassified. 
Notification  of  declassification  is  not 
required  for  any  document  or  material 
which  has  an  automatic  declassification 
date.  Completed  NRC  Form  790  should 
be  submitted  to  the  NRC  Division  of 
Security.  Washington.  DC  20555.  on  a 
monthly  basis. 

Appendix  A — [Removed; 

36.  Appendix  A  to  Part  95  is  removed 
in  its  entirety. 

Dated  at  Rockville.  Marvland.  this  15th  day 
of  September.  1994. 

For  the  Nuclear  Regulatory  Conimission. 
John  C  Hoyle. 

Acting  Secretary  of  the  Commission. 
|FR  Doc.  94-23329  Filed  9-22-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

7  CFR  Pan  3402 

Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program;  Administrative 
Provisions 

AGENCY:  r,oop«?rative  Stale  Rpsearch 

Service.  USDA. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Cooperative  Slate 
K.)s»',iri  h  Service  (C'.SRS)  proposes  to 
amend  its  regulations  relating  to  the 
administration  of  the  Food  and 
Agricultural  Sciences  National  Needs 
Graduate  Fellowship  Cftants  Program 
conducted  under  the  authority  of 
section  1417(b)(6)  of  the  National 
Agricultural  Research.  Extension,  and 
Teaching  Policy  Act  of  1977.  as 
amended.  7  U.S.C.  3152(b)(6).  This 
action  is  bating  taken  to  clarify  certain 
aspects  of  the  program,  provide 
additional  guidance  to  applicants  so 
that  the  material  submilttid  facilitates 
th«  evaluation  of  proposals,  and  add 
newly  applicable  Federal  statutes  and 
regulations.  CSRS  is  publishing  these 
regulations  in  their  entirety  to  enhance 
their  use  by  the  public  and  to  ensure 
expeditious  submission  and  processing 
of  grant  proposals. 
DATES:  Comments  are  invited  from 
inter»'sted  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  a  final  rule,  all  relevant 
material  must  be  received  on  or  before 
0(;tol)or24.  1994. 

ADDRESSES:  Comments  should  bo  s»'nt  to 
Ur  leffrey  L.  Gilmore.  Grant  Programs 
Manager.  Office  of  Higher  Education 
Programs.  Cooperative  State  Re:;«'ari  h 
Service.  US.  Department  of  Agiii  uhure. 
Ag  Box  2251.  Washington.  DC.  20250- 
2251.  Comments  may  also  be  sent  via 
ele<:tronic  mail  to 
ig  i  1  nior(!<«)«.;srs.esusda  .go  V 

FOR  FURTHER  INFORMATION  CONTACT: 
I)r  Jeffrey  L.  Gihnore  at  (2()1')  41)1-1790 
or  via  electronic  mail  at 
jgilnu)r»>«i)<:srs  esusdd  gov. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  19H0  (44 
US  C.  Chapter  35).  the  collection  of 
information  requirements  contained  in 
this  proposed  rule  have  been  reviewed 
and  approved  by  the  Office  of 
Maiiiipemenl  and  Budget  (OMB)  and 
given  the  OMB  Dix.iiment  Nos.  0524* 
UU22  and  0524-0024 
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ClassificatHM 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  No.  12866  and  it 
has  been  determined  that  it  is  not  a 
"significant  regulatory  action"  rule 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  and  materially  affect  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  rule  will  not  create  any  serious 
inconsistencies  or  otherwise  interfere 
with  actions  taken  or  planned  by 
another  agency.  It  will  not  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  and  does  not  raise  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
principles  set  forth  in  Executive  Order 
No.  12866.  In  addition,   t  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatorv  Flexibility  Act.  Public 
Uw  No.  96-534  (5  U.S.C.  601  et  seq). 

The  following  information  is  given  in 
compliance  with  Executive  Order  No. 
127.78.  All  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  are  preempted.  No  retroactive  effect 
is  to  be  given  to  this  nile.  This  rule  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court. 

Regulatory  Analysis 

Not  required  for  this  proposed 
rulemaking. 

Environmental  Impact  Statement 

This  proposed  regulation  does  not 
significantly  affect  the  environment. 
Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended.  42  U.S.C.  4321  et 
seq 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10  210,  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants.  For  the  reasons  set 
forth  in  the  Final  Rule-related  Notice  to 
7  CFR  Part  3015,  subpart  V.  48  FR 
29115.  June  24.  1983.  at  which  time  the 
authority  to  administer  this  program 
resided  in  the  Agricultural  Research 
Service,  this  program  is  excluded  from 
the  scope  of  Executive  Order  No.  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Background  and  Purpose 

Under  the  aulliority  of  section 
1417(b)(6)  of  the  National  Agricultural 


Research.  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended.  7 
U.S.C.  3152(b)(6).  the  Secretary  of 
Agriculture  is  authorized  to  conduct  a 
competitive  graduate  fellowship  grants 
program.  The  administrative  regulations 
governing  the  Food  and  Agricultural 
Sciences  National  Needs  Graduate 
Fellowship  Grants  Program  published  in 
the  Federal  Register  on  February  13, 
1987.  (52  FR  4712-4716)  and  on  January 
22.  1990,  (55  FR  2214-2215)  are 
proposed  to  be  amended  as  follows: 

Section  3402.1 

This  section  is  proposed  to  be  revised 
to  ensure  consistency  with  the 
eligibility  criteria  set  out  by  section 
1608  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
(FACT  Act). 

Section  3402.2 

This  section  is  proposed  to  be  revised 
to  clarify  the  definition  of  a  citizen  or 
national  of  the  United  States  and  to 
ensure  consistency  between  the 
definitions  furnished  in  this  section  and 
those  provided  in  section  1404  of  the 
National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended. 

Section  3402  3 

This  section  is  proposed  to  be  revised 
to  ensure  consistency  with  the 
eligibility  criteria  set  out  by  section 
1608  of  the  FACT  Act. 

Section  3402.4 

This  section  is  proposed  to  be  revised 
to  allow  the  Office  of  Higher  Education 
Programs  (HEP)  to  determine  each  year 
whether  a  new  competition  is  warranted 
in  order  to  facilitate  administration  of 
this  program. 

Section  3402.5 

Language  is  proposed  to  be  added  to 
establish  special  international  study  or 
thesis/dissertation  research  travel 
allowances  for  a  limited  number  of 
USDA  Graduate  Fellows,  to  allow  HEP 
to  determine  the  maximum  amounts 
available  for  each  graduate  level 
thereunder,  and  to  set  out  the 
requirements  for  proposals  submitted 
thereunder  in  order  to  take  full 
advantage  of  educational  opportimities 
throughout  the  world.  In  order  to 
facilitate  administration  of  this  program, 
this  section  is  proposed  to  be  revised 
further  to  allow  HEP  to  determine  each 
year  whether  a  new  competition  is 
warranted,  the  graduate  degree  level(s) 
to  be  supported  each  year,  Master's  and/ 
or  doctoral,  the  proportion  of 
appropriations  to  be  devoted  to  cost-of 
education  institutional  allowances. 


fellowship  stipends,  and  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances, 
and  the  degree  levels  for  which  funding 
may  be  requested  in  a  single  proposal 
and  announce  this  information  in  the 
program  announcement  in  the  Federal 
Register. 

Section  3402.6 

This  section  is  proposed  to  be  revised 
to  modify  fellowship  appointments 
given  the  addition  of  the  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances. 
This  section  is  proposed  to  be  revised 
further  to  require  recipient  institutions 
to  identify  Fellows  within  15  months  of 
the  effective  date  of  the  grant  and  to 
allow  fellowship  appointments  to  be 
made  only  to  full-time  students  enrolled 
in  a  graduate  degree  program  in  the 
national  need  area  and  at  the  degree 
level  supported  by  the  grant.  Further,  a 
new  paragraph  is  proposed  to  be  added 
to  clarify  that  only  Fellows  erurolled  in 
Master's  programs  of  study  may  be 
supported  under  a  Master's  fellowship 
grant  and  that  only  Fellows  enrolled  in 
doctoral  programs  of  study  may  be 
supported  under  a  doctoral  fellowship 
grant. 

Section  3402.7 

This  section  is  proposed  to  be  revised 
to  modify  fellowship  activities  given  the 
addition  of  the  special  international 
study  of  thesis/dissertation  research 
travel  allowances.  Further,  additional 
language  is  proposed  to  be  added  to  this 
section  to  ensure  that  a  Fellow  under 
this  program  is  enrolled  as  a  full-time 
graduate  student  for  the  duration  of  the 
fellowship  in  the  national  need  area  and 
at  the  degree  level  supported  by  the 
grant  and  to  allow  formal  registration  to 
be  waived  by  the  institution  only  if  the 
Fellow  is  making  satisfactory  progress 
toward  degree  completion  and  is 
engaged  full-time  in  fellowship 
activities.  These  changes  are  proposed 
to  facilitate  administration  of  the 
program  and  to  clarify  past  confusion. 

Section  3402.8 

This  section  is  proposed  to  be  revised 
to  modify  program  financial  provisions 
given  the  addition  of  the  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances. 

Section  3402.9 

This  section  is  proposed  to  be  revised 
to  change  references  fi-om  "program 
brochure  and  application  kit"  to 
"apphcation  package"  and  to  rename 
the  section  accordingly. 


Section  3402.11 


Language  is  proposed  to  be  added  to 
this  section  to  encourage  applicants  to 
emphasize  the  uniqueness  of  the 
proposed  graduate  program  of  study. 

Section  3402.12 

In  order  to  facilitate  the  evaluation  of 
proposals,  this  section  is  proposed  to  be 
revised  to  set  out  a  new  section  2  and 
renumber  the  sections  following  and  to 
emphasize  the  need  for  recruiting  and 
retaining  members  of  underrepresented 
groups. 

Section  3402.13 

Additional  language  is  proposed  to  be 
added  to  this  section  in  order  to  clarify 
pagination  of  proposals  to  facilitate  the 
evaluation  of  proposals. 

Section  3402.14 

Additional  language  is  proposed  to  be 
added  to  this  section  in  order  to  clarify 
pagination  of  proposals  to  facilitate  the 
evaluation  of  proposals. 

Section  3402.15 

Additional  language  is  proposed  to  be 
added  to  this  section  to  clarify 
pagination  of  proposals  and  to  guide 
applicants  in  the  content  and  format  of 
the  information  they  submit  in  the 
Appendix  to  facilitate  the  evaluation  of 
proposals. 

Section  3402. 1 6  (previously  3402. 1 7) 

It  is  proposed  that  this  section,  which 
addresses  intent  to  submit  a  proposal, 
precede  the  section  that  addresses 
where  to  submit  a  proposal  in  order  to 
be  chronologically  correct.  It  is  further 
proposed  that  the  intent  to  submit  a 
proposal  document  be  referred  to  as  a 
form  rather  than  a  card.  Additional 
language  is  proposed  in  this  section  to 
allow  HEP  to  determine  each  year 
whether  an  Intent  to  Submit  a  Proposal 
form  is  required  to  ease  paperwork 
burdens,  and  to  aimounce  this 
information  in  the  program 
announcement  in  the  Federal  Register. 

Section  3402. 1 7    (previously  3402. 1 6) 

It  is  proposed  that  this  section,  which 
addresses  where  to  submit  a  proposal, 
follow  the  section  that  addresses  intent 
to  submit  a  proposal  form  in  order  to  be 
chronologically  correct.  It  is  further 
proposed  that  the  heading  for  this 
section  read  "Where  to  submit  a 
proposal"  rather  than  "Where  to  submit 
proposals"  so  that  the  two  headings  in 
this  subpart  have  parallel  structure. 

Section  3402.19 

This  section  is  proposed  to  be  revised 
in  order  to  clarify  the  criteria  used  to 
evaluate  the  proposals  and  to  allow  the 


agency  the  discretion  to  change  the 
weight  for  each  criterion  and  announce 
such  a  change  in  the  program 
announcement  in  the  Federal  Register 
These  proposed  changes  will  enhance 
program  administration. 

Section  3402.21 

Language  is  proposed  to  be  added  to 
this  section  to  set  out  the  different  tvpes 
of  grant  instruments  in  order  to  facilitate 
award  processing. 

Section  3402.22 

This  section  is  proposed  to  be  revised 
to  include  additional  Federal 
regulations  and  statutes  that  are 
applicable  to  this  grant  program 

Section  3402  25 

This  section  is  proposed  to  be  revised 
to  clarify  the  conditions  upon  which  the 
project  directors  must  submit  the 
Graduate  Fellow  Exit  Reports  and  to 
allow  HEP  to  request  preliminary  exist 
reports  (in  situations  where  the  Fellows 
have  not  completed  the  degree 
requirements  when  the  five-year  grant 
expires),  additional  follow-up  reports  to 
track  the  career  patterns  of  Fellows,  and 
a  Final  Report  in  order  to  gauge  better 
the  success  of  the  program.  This  section 
is  further  proposed  to  be  revised  to 
reflect  the  initiation  of  the  special 
international  study  or  thesis/ 
dissertation  research  allowance 
activities  under  this  program. 

Several  other  changes  of  a  minor 
nonsubstantive  nature  also  are  proposed 
in  order  to  clarify  further  these 
regulations  to  facilitate  the 
administration  of  this  program. 

List  of  Subjects  in  7  CFR  Part  3402 

Grant  programs — agriculture. 
Agriculture  Higher  Education  Programs. 
Food  and  Agricultural  Sciences 
National  Needs  Graduate  Fellowship 
Grants  Program. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7,  Chapter  XXXIV.  Part 
3402  of  the  Code  of  Federal  Regulations 
is  proposed  to  be  revised  to  read  as 
follows: 

PART  3402— FOOD  AND 
AGRICULTURAL  SCIENCES 
NATIONAL  NEEDS  GRADUATE 
FELLOWSHIP  GRANTS  PROGRAM 

Subpart  A — General  introduction 

Sw. 

3402.1     Applicability  or  regulalions 

3402  2     Definitions. 

3402  3    Institutional  eligibility. 
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Subpart  B— Program  Oescrlptton 
1402  4     Fotxl  and  aRricultural  sciences  areas 

tarxeted  for  national  needs  graduate 

fellowship  grants  support. 
3402  5    Overview  of  National  Needs 

Graduate  Fellowship  Grants  Program 
34()2.fi    Fellowship  appointments. 
3402.7     Fellowship  activities. 
3402  8    Financial  provisions 

Subpart  C— IVeparatlon  of  a  Proposal 
J 402  9    Application  piKkd>;i 
3402.10     Proposal  cover  t>ane. 
3402  11     National  need  summary 
3402.12    National  need  narrati\-e. 
3402  13     Budget 
3402.14     Faculty  vitae. 
1 40-'  IS     Appendix 

Subpart  O— Submission  ot  a  Proposal 
1402  16    Intent  to  submit  o  proposal 
3402.17     Where  to  submit  a  pr(i|K».sjl 

Subpart  E— Proposal  Review  and 
Evaluation 


3402  18    Proposal  review. 
I4()L'  19    Evaluation  rriteri.i 
Subpart  F — Supplenienlary  Inforntation 
34U2  20    Terras  and  conditions  of  grHiit 

awards. 
.3402.21    Grant  awards 
3402.22    Other  Federal  statutes  and 

regulations  that  apply. 
3402  23    ConFidential  aspects  of  proposals 

and  awards 
3402.24     Access  to  peer  review  information 
3402  25    Documentation  of  progress  on 

funded  projects. 
3402.26    Evaluation  of  program. 

Authority:  Soc.  1470,  National  Agricultural 
Kes«arch,  Extension  and  Teai  hing  Polic  y  Act 
of  1977,  as  amended.  7  U.S.C  3316 

Subpart  A— General  Introduction 

§  3402.1     Applicability  of  regulations. 

(a)  The  regulations  of  this  part  »pply 
to  competitive  grants  awarded  under  th«^ 
provisions  of  section  1417(b)(6)  of  the 
National  Agricultural  Research, 
extension  and  Teaching  Policy  Ad  of 
1977.  as  amended.  7  U.S  C.  3152(b)(6) 
This  statute  designates  the  U.S 
Drpartment  of  Agriculture  (USDA)  as 
the  lead  Federal  agency  for  agric-ultural 
research,  extension,  and  leachmg  m  the 
food  and  agricultural  sciences.  11 
authorizes  the  Secretary  of  Agririilture. 
who  has  delegated  the  authority  to  the 
Cooperative  State  Research  Ser\ice 
(CSRS).  to  make  competitive  grants  to 
land-grant  colleges  and  universities, 
colleges  and  universities  having 
significant  minority  enrollments  and  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  and  to  other  colleges  and 
universities  having  a  demonstrable 
capacity  to  carry  out  the  leaching  of 
fiiod  and  agricultural  sciences  to 
administer  and  conduct  graduate 
!»:llowship  programs  to  help  meet  the 


Nation's  needs  for  development  of 
scientific  and  professional  expertise  in 
the  food  and  agricultural  sciences.  The 
fellowships  are  intended  to  encourage 
outstanding  students  to  pursue  and 
complete  graduate  degrees  in  the  areas 
of  food  and  agricultural  sciences 
designated  by  CSRS  through  the  Office 
of  Higher  Education  Programs  (HEP)  as 
national  needs. 

(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agnculture^nder  any 
other  authority. 

§  3402.2    Definitions. 
As  used  in  this  part: 
CifTzen  or  national  of  the  United 
States  means  (1)  a  citizen  or  native 
resident  of  a  State;  or,  (2)  a  person 
definf?d  in  the  Immigration  and 
Natiunahtv  Act.  8  U.S.C.  1101(a)(22). 
who.  though  not  a  citizen  of  the  United 
Slates,  owes  permanent  allegiance  to  the 
United  States. 

Colk-ge  and  uniVers/fy  means  an 
educational  institution  in  any  State 
which  (1)  admits  as  regular  students 
only  persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate,  (2)  is 
legally  authorized  within  such  State  to 
provide  a  program  of  education  beyond 
s»!Condar\  education,  (3)  provides  an 
educational  program  for  which  a 
bachelors  degree  or  any  other  higher 
degree  is  awarded.  (4)  is  a  public  or 
other  nonprofit  institution,  and  (5)  is 
accredited  by  a  nationally  recognized 
accrediting  agency  or  association. 

Food  and  agricultural  sciences  means 
basic,  applied,  and  developmental 
research,  extension,  and  teaching 
activities  in  the  food,  agricultural, 
renewable  natural  resources.  forestr>'. 
and  physical  and  social  sciences  in  the 
broadest  sense  of  these  terms  including 
but  not  limited  to  research,  extension 
and  teaching  activities  concerned  with 
the  production,  processing,  marketing, 
distribution,  conservation, 
consumption,  research,  and 
development  of  food  and  agriculturally 
related  products  and  services,  inclusive 
of  programs  in  agriculture,  natural 
resource's,  aquaculture.  forestry, 
veterinary  medicine,  home  economics, 
rural  development,  and  closely  allied 
fields. 

Graduate  df^ree  means  a  Master's  or 
doctoral  degree. 

State  means  any  one  of  the  fifty 
States,  the  Commonwealth  of  Puerto 
Rico.  Guam.  American  Samoa,  the 
Commonwealth  of  the  Northern 
Marinas,  the  Trust  Territory-  of  the 
Pa(  ific  Islands,  the  Virgin  Islands  of  the 


United  States,  and  the  District  of 
Columbia. 

Teaching  activities  means  formal 
classroom  instruction,  laborator)- 
instruction,  and  practicum  experience 
specific  to  the  food  and  agricultural 
sciences  and  matters  relating  thereto 
conducted  by  college  and  universities 
offering  baccalaureate  or  higher  degrees. 

§  3402.3    Institutional  eligibility. 

Proposals  may  be  submitted  by  land- 
grant  colleges  and  universities,  by 
colleges  and  universities  having 
significant  minority  enrollments  and  a 
demonstrable  capacity  to  carry  out  the 
teaching  of  food  and  agricultural 
sciences,  and  by  other  colleges  and 
universities  having  a  demonstrable 
capacity  to  carry  out  the  teaching  of 
food  and  agricultural  sciences.  All 
applicants  should  be  institutions  that 
confer  a  graduate  degree  in  at  least  one 
area  of  the  food  and  agricultural 
sciences  targeted  for  national  needs 
fellowships,  that  have  a  significant 
ongoing  commitment  to  the  food  and 
agricultural  sciences  generally,  and  that 
have  a  significant  ongoing  commitment 
to  the  specific  subject  area  for  which  a 
grant  application  is  made.  It  is  the 
objective  to  award  grants  to  colleges  and 
universities  which  have  notable 
teaching  and  research  competencies  in 
the  food  and  agricultural  sciences.  The 
grants  are  specifically  intended  to 
support  fellowship  programs  that 
encourage  outstanding  students  to 
pursue  and  complete  a  graduate  degree 
at  such  institutions  in  an  area  of  the 
food  and  agricultural  sciences  for  which 
there  is  a  national  need  for  the 
development  of  scientific  and 
professional  expertise.  Therefore, 
institutions  which  currently  have 
excellent  programs  of  graduate  study 
and  research  in  the  food  and 
agricultural  sciences  dealing  w  ith 
targeted  national  needs  are  particularly 
encouraged  to  apply 


Subpart  B — Program  Description 

§  3402  4    Food  and  agricultural  sciences 
areas  targeted  tor  national  needs  graduate 
fellowship  grants  support. 

Areas  of  the  food  and  agricultural 
sciences  appropriate  for  fellowship 
grant  applications  are  those  in  which 
developing  shortages  of  expertise  have 
been  determined  and  targeted  by  HEP 
for  national  needs  fellowship  grant 
support.  When  fimds  are  available  and 
HEP  determines  that  a  new  competition 
is  warranted,  the  specific  areas  and 
funds  per  area  will  be  identified  in  a 
Federal  Register  notice  announcing  the 
program  and  soliciting  program 
applications. 


§3402.5    Overview  of  National  Needs 
Graduate  Fellowship  Grants  Program. 

(a)  The  program  will  provide  funds 
for  a  limited  number  of  grants  to 
support  fixed  graduate  student  stipends 
and  fixed  cost-of-education  institutional 
allowances.  These  grants  will  be 
awarded  competitively  to  eligible 
institutions.  In  order  to  encourage  the 
development  of  special  activities  that 
are  expected  to  contribute  to  Fellows' 
advanced  degree  objectives,  the  program 
will  also  provide  competitive,  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
for  a  hmited  nimtiber  of  USDA  Graduate 
Fellows. 

(b)  Based  on  the  amount  of  funds 
appropriated  in  any  fiscal  year.  HEP 
will  determine: 

(1)  Whether  new  competitions  for 
graduate  fellowships  and/or  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
will  be  held  during  that  fiscal  year; 

(2)  The  graduate  degree  level(s)  to  be 
supported — Master's  and/or  doctoral; 

(3)  The  proportion  of  appropriations 
to  be  targeted  for  the  fellowship 
stipends  for  each  respective  graduate 
degree  level  supported; 

(4)  The  proportion  of  appropriations 
to  be  targeted  for  the  cost-of-education 
institutional  allowances  for  each 
resp>ective  graduate  degree  level 
supported; 

(5)  The  proportion  of  appropriations 
to  be  targeted  for  the  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
for  each  respective  graduate  degree  level 
supported; 

(6)  The  allowable  stipend  amount  for 
each  respective  graduate  degree  level 
supported,  the  cost-of-education 
institutional  allowance  for  each 
respective  graduate  degree  level 
supported,  and  the  maximum  funds 
available  for  each  special  international 
study  or  thesis/dissertation  research 
travel  allowance  for  each  respective 
graduate  degree  level  supported;  and 

(7)  The  maximum  total  funds  that 
may  be  awarded  to  an  institution  under 
the  program  in  a  given  fiscal  year 

(c)  HEP  will  also  determine: 
{l)Themaximimi  number  of  national 

needs  areas  for  which  funding  may  be 

requested  in  a  single  proposal; 

(2)  The  degree  levels  for  which 
funding  may  be  requested  in  a  single 
proposal; 

(3)  The  minimum  and  maximum 
number  of  fellowships  for  which  an. 
institution  may  apply  in  a  single 
proposal;  and 

(4)  The  Umits  on  the  total  number  of 
proposals  that  can  be  submitted  by  an 


institution,  college,  school,  or  other 
administrative  unit. 

(d)  All  of  these  determinations  will  be 
published  as  a  part  of  the  program 
announcement  in  the  Federal  Register. 

(e)  For  each  USDA  Graduate  Fellow 
who  desires  to  be  considered  for  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance, 
the  project  director  must  apply  to  HEP 
for  a  supplemental  grant  in  accordance 
with  instructions  published  in  the 
program  announcement  in  the  Federal 
Register.  Each  application  must  include 
an  "Application  for  Fimding"  (Form 
CSRS-661}  and  a  "Budget"  (Form 
CSRS-55).  To  provide  HEP  with 
sufficient  information  upon  which  to 
evaluate  the  merits  of  the  requests  for  a 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance, 
each  apphcation  for  a  supplemental 
grant  must  contain  a  narrative  which 
provides  the  following:  (1)  The  specific 
destination(s)  and  duration  of  the  travel; 
(2)  the  specific  study  or  thesis/ 
dissertation  research  activities  in  which 
the  Fellow  will  be  engated;  (3)  how  the 
international  experience  will  contribute 
to  the  Fellow's  program  of  study:  (4)  a 
budget  narrative  specifying  and 
justif>'ing  the  dollar  amount  requested 
for  the  travel;  (5)  summar>'  credentials 
of  the  faculty  or  other  professionals  with 
whom  the  Fellow  will  be  working 
during  the  international  experience 
(summary  credentials  must  not  exceed 
three  pages  per  person;  "Summary 
Vita— Teaching  Proposal"  (Form  CSRS- 
708)  may  be  used  for  this  purpose);  (6) 

a  letter  from  the  dean  of  the  Fellow's 
college  or  equivalent  administrative  imit 
supporting  the  Fellow's  travel  request 
and  certifying  that  the  travel  experience 
will  not  jeopardize  the  Fellow's 
satisfactory  progress  toward  degree 
completion;  and  (7)  a  letter  from  the 
fellowship  grant  project  director 
certifying  the  Fellow's  eligibility,  the 
accuracy  of  the  Fellow's  travel  request, 
and  the  relevance  of  the  travel  to  the 
Fellow's  advanced  degree  objectives. 
The  narrative  portion  of  the  appUcation 
must  not  exceed  10  pages,  excluding  the 
summary  vita/vifae. 

(0  All  complete  requests  will  be 
evaluated  by  professional  staff  from 
USDA  or  other  Federal  agencies,  as 
appropriate.  Evaluation  criteria  will  be 
published  in  the  program 
announcement  in  the  Federal  Register. 
Awards  will  be  made  to  the  extent 
possible  based  on  availability  of  funds. 

(g)  Any  current  fellow  with  sufficient 
time  to  complete  the  international 
experience  before  the  termination  date 
of  the  grant  imder  which  he/she  is 
supported  is  eligible  for  a  special 
international  study  or  thesis/ 


dissertation  research  travel  allowance. 
Before  the  international  study  or  thesis/ 
dissertation  research  travel  rnay 
commence,  a  Fellow  must  have 
completed  one  academic  year  of  full- 
time  study,  as  defined  by  the  institution, 
under  the  fellowship  appointment  and 
arrangements  must  have  been 
formalized  for  the  Fellow  to  study  and/ 
or  conduct  research  in  the  foreigii 
location(s). 

§3402.6    Fellowship  appointments. 

(a)  Fellows  must  be  identified  and 
fellowships  must  be  awarded  within  15 
months  of  the  effective  date  of  a  grant. 
Institutions  failing  to  meet  this  aeadline 
will  be  required  to  refund  monies 
associated  with  any  unawarded 
fellowship(s).  Fellowship  appointments 
may  be  held  only  by  persons  who  enroll 
and  pursue  fidl-time  study  in  a  graduate 
degree  program  in  the  national  need 
area  and  at  the  degree  level  supported 
by  the  grant,  hi  addition,  fellows:  (1) 
Must  be  newly  recruited;  (2)  must  not 
have  been  enrolled  pre\-iously  in  the 
academic  program  at  the  same  degree 
level;  (3)  must  be  citizens  or  nationals 
of  the  United  States  as  determined  in 
accordance  with  Federal  law;  and  (4) 
must  have  strong  interest,  as  judged  bv 
the  institution,  in  pursuing  a  degree  in 
a  targeted  national  need  area  and  in 
preparing  for  a  career  as  a  food  or 
agricultural  scientist  or  professional.  It 
will  be  the  responsibility  of  the  grantee 
institution  to  award  fellowships  to 
students  of  superior  academic  ability  A 
doctoral  Fellow  who  maintains 
satisfactory  progress  in  his  or  her  course 
of  study  is  eligible  for  support  for  a 
maximum  of  36  months  within  a  45- 
month  period.  Master's  level  Fellows, 
maintaining  satisfactory  progress,  are 
eligible  for  support  for  a  maximum  of  24 
months  during  a  33-month  period. 
However,  it  is  the  intent  of  this  program 
that  Fellows  pursue  full-time 
uninterrupted  study  or  thesis/ 
dissertation  research,  including  time 
spent  pursuing  USDA-funded  special 
international  study  or  thesis/ 
dissertation  research  activities.  For 
Fellows  requiring  additional  time  to 
complete  a  degree,  it  is  expected  that 
the  institution  will  endeavor  to  continue 
supporting  individuals  originally 
appointed  to  fellowships  through  such 
other  institutional  means  as  teaching 
assistantships  and  research 
assistantships.  For  Fellows  who 
complete  the  program  of  study  early 
(less  than  24  months  for  Master's  degree 
or  36  months  for  doctoral  degree),  the 
institution  must  refund  any  unexpended 
monies  to  the  granting  agencv. 

(b)  Within  the  framework  of  the 
regulations  in  this  part,  all  decisions 
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with  respect  to  the  appointment  of 
Feliows  will  be  made  by  the  institution 
However,  institutions  are  urged  to  take 
maximum  advantage  of  opportunities 
for  awarding  fellowships  to  members  of 
underrepresented  groups  at  the  graduate 
level  in  the  food  and  agricultural 
sciences,  particularly  mmorities  and 
women.  Throughout  a  Fellow's  tenure, 
the  institution  should  satisfy  itself  that 
the  Fellow  is  making  satisfactory 
academic  progress,  and  carrying  out.  or 
planning  to  carry  out.  national  needs 
related  research.  If  an  institution  finds 
it  necessary  to  terminate  support  of  a 
Fellow  for  insufficient  academic 
progress  or  by  decision  on  the  pari  of 
the  Fellow,  the  Fellow  becomes 
ineligible  for  future  assistance  under  the 
program  If  a  Fellow  finds  it  necessary' 
to  interrupt  his  or  her  program  of  study 
because  of  health,  personal  reasons, 
outside  employment,  or  acceptance  of 
an  assistantship.  the  institution  must 
reserve  the  funds  for  the  purpose  of 
allowing  the  Fellow  to  resume  funded 
study  any  time  within  a  9-month  period 
However,  a  Fellow  who  finds  it 
necessary  to  interrupt  his  or  her 
program  of  study  more  than  one  time 
cannot  exceed  a  total  of  9  months' 
cumulative  leave  status  without 
forfeiting  eligibility.  For  fellowships 
terminated  because  of  insufficient 
academic  progress,  a  decision  on  the 
part  of  the  Fellow,  or  reserved  due  to  an 
interrupted  program  of  study  but  not 
resumed  within  the  required  time 
period,  unexpended  monies  must  be 
refunded.  Institutions  may  not  use 
unexpended  monies  associated  with  a 
terminated  fellowship  to  recruit  and 
support  a  "replacement  "  Fellow. 

fc)  Only  Fellows  enrolled  in  Master  s 
programs  of  study  may  be  supported 
under  a  Master's  fellowship  grant.  Only 
Fellows  enrolled  in  doctoral  programs 
of  study  may  be  supported  under  .i 
doctoral  fellowship  grant. 

§3402.7    Fellowship  activities. 

A  Fellow  must  be  enrolled  as  a  full- 
time  graduate  student,  as  defined  by  the 
institution,  at  all  times  during  the 
tenure  of  the  fellowship  in  the  national 
need  area  and  at  the  degree  level 
supported  by  the  grant.  This  includes 
the  time  used  for  special  international 
study  or  thesis/dissertation  research  if 
the  international  travel  is  funded 
through  a  special  international  study  or 
thesis/dissertation  research  travel 
allowance  under  this  grant  program. 
However,  the  normal  requirement  of 
formal  registration  during  part  of  this 
tenure  may  be  waived  if  permitted  by 
the  policy  of  the  fellowship  institution. 
provided  that  the  fellow  is  making 
satisfactory  progress  toward  degree 


completion  and  remains  engaged  in 
appropriate  full-time  fellowship 
activities  such  as  thesis/dissertation 
research.  Fellows  in  academic 
institutions  are  not  entitled  to  vacations 
as  such.  They  are  entitled  to  the  short 
normal  student  holidays  observed  by 
the  institution.  The  time  between 
academic  semesters  or  quarters  is  to  be 
utilized  as  an  active  part  of  the  grant 
period.  During  the  period  of  support,  a 
Fellow  may  not  accept  employment  by 
the  institution  or  any  other  agency. 
However,  a  grant  supporting  research 
costs  of  the  Fellow  is  acceptable. 
e,xclusive  of  salary  or  wages  and  fringe 
benefits  for  the  Fellow. 

§  3402.8    Financial  provisions. 

The  basic  fellowship  stipend,  cost-of- 
education  institutional  allowance,  and 
special  international  study  or  thesis/ 
dissertation  research  travel  allowance 
that  may  be  paid  from  grant  funds  will 
be  determined  by  HEP  contingent  upon 
appropriations.  The  amount  of  the 
stipend,  cost-of-education  institutional 
allowance,  and  special  international 
study  or  thesis/ dissertation  research 
travel  allowance  will  be  cited  in  the 
program  announcement  in  the  Federal 
Register.  An  institution  may  elect  to 
apply  the  cost-of-eduration  institutional 
allowance  to  a  Fellow  s  tuition  and  fees; 
however,  such  is  not  required.  The 
allowance  also  may  be  used  by  an 
'  institution  to  defray  other  program 
expenses  (e.g.,  recruitment,  travel, 
publications,  or  salaries  of  project 
personnel).  Tuition  and  fees  are  the 
responsibility  of  the  Fellow  unless  an 
institution  elects  to  use  its  cost-of- 
education  institutional  allowance  for 
this  purpose  or  elects  to  pay  such  costs 
out  of  other  non-USDA  monies.  No 
dependency  allowances  are  provided  for 
Fellows.  Stipend  payments  and  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
will  be  made  to  Fellows  by  the 
institution,  according  to  standard 
institutional  procedures  for  fellowships 
and  assistantships. 

Subpart  C — Preparation  of  a  Proposal 

§3402.9    Application  package. 

An  application  package  will  be  made 
available  to  any  potential  grant 
applicant  upon  request.  This  package 
will  include  all  necessary  forms  and 
instructions  to  apply  for  a  grant  under 
this  program.  The  package  also  includes 
the  regulatory  provisions  applicable  to 
the  program. 

§  3402. 1 0    Proposal  cover  page. 

The  Proposal  Cover  Page.  Form 
C.SRS-701.  must  be  completed  in  its 


entirety  including  all  authorizing 
signatures.  One  copy  of  each  grant 
application  must  contain  the  original 
pen-and-ink  signatures  of: 

(a)  The  Project  Director(s); 

(b)  The  Authorized  Certifying 
Representative  for  the  college  or 
equivalent  administrative  unit;  and 

(c)  The  Authorized  Certifying 
Representafi\  e  for  the  institution. 

§  3402. 1 1     National  need  summary. 

Using  the  National  Need  Summary.' 
Form  CSRS-702.  applicants  must 
summarize  the  proposed  graduate 
program  of  study  and  the  academic  and 
research  strengths  of  the  institution  in 
the  national  need  area  for  which 
funding  is  requested.  To  the  extent 
possible,  applicants  should  emphasize 
the  uniqueness  of  the  proposed  graduate 
program  of  study.  The  summary  should 
not  include  any  reference  to  the  spec;ifir 
number  of  fellowships  requested.  The 
information  on  the  summary  page  will 
be  used  in  assigning  the  most 
appropriate  panelists  to  review  a 
proposal.  If  a  proposal  is  supported,  this 
page  may  be  used  in  program 
publications. 

§3402.12    National  need  narrative. 

A  narrative  for  the  national  need  area 
should  be  written  in  five  sections, 
limited  to  no  more  than  20  pages,  and 
preceded  by  a  table  of  contents.  The 
table  of  contents  is  not  considered  part 
of  the  20-page  limitation.  The  narrative 
should  be  typed  on  one  side  of  the  page 
only,  using  a  font  no  smaller  than  12 
point,  and  double-spaced.  The  five 
sections  to  be  included  in  the  narrative 
are  as  follows: 

Sec.  1.  In  this  section,  applicants  should 
establish  clearly  that  the  proposed  program 
of  study  and  research  will  result  in  the 
development  of  outstanding  expertise  in  the 
national  need  area  for  which  funding  is 
requested  and  will  do  so  in  a  reasonable 
period  of  time.  Applicants  should  present  a 
detailed  description  of  the  prof>osed  graduate 
program  of  study  and  research.  This  section 
of  the  narrative  should  contain,  but  need  not 
be  limited  to.  the  following  components: 

(a)  The  plan  should  specifically  address 
the  course  work  which  Fellows  will  be 
required  to  take  rather  than  the  overall 
spectrum  of  departmental  offerings.  Ideniify 
courses,  summarize  cor/4ent.  and  discuss 
sequencing.  Explain  how  course  work  will 
relate  to  Fellows'  research. 

(b)  Identify  and  describe  areas  of  research 
that  Fellows  will  be  encouraged  to  engage  in 
via  a  thesis  or  dissertation. 

(c)  Discuss  graduate  program  examination 
requirements,  such  as  a  proficiency  or 
qualifying  examination,  a  comprehensive 
examination,  and  an  oral  examination. 

(d)  include  a  projected  timetable  for 
completing  the  proposed  graduate  progxa-i-  of 
study  and  research. 


(el  If  admission  to  a  proposed  doctoral 
program  does  not  require  a  Master's  degree, 
discuss  how  institutional  procedures  allow 
for  the  bypass  of  a  Master's  degree. 

Sec.  2.  In  this  section,  applicants  should 
highlight  thoroughly  any  special  features  of 
the  graduate  program  such  as  the  extent  to 
which  it  will  involve  an  interdisciplinary, 
multi-disciplinary,  or  cross-disciplinary 
approach  resulting  in  the  development  of 
expertise  transcending  a  single  discipline. 
Applicants  should  also  discuss  anv  other 
special  features  such  as  development  of  an 
unusual  collateral  specialization  in  a  related 
discipline,  experiential  learning 
opportunities  such  as  practicums  or 
internships,  unique  mentoring  programs, 
seminars,  or  a  multi-university  collaborative 
approach. 

Sec.  3.  In  this  section,  applicants  should 
substantiate  clearly  the  institution's  position 
that  it  presently  provides  a  major, 
productive,  and  recognized  program  of 
graduate  study  and  research  at  the  level(s)  of 
study  in  the  area  of  national  need  in  which 
selected  Fellows  would  be  engaged. 
Applicants  should  include  evidence  of  the 
quality  of  existing  academic  attributes  and 
resources  of  the  Institution  such  as  teaching 
and  research  faculty,  instructional  and 
research  instrumentation  and  facilities, 
library  resources,  computing  resources,  and 
other  such  indicators  of  academic  quality. 
Also,  applicants  should  discuss  the  extent  to 
which  graduate  students  have  access  to  such 
institutional  resources. 

Sec.  4.  In  this  section,  applicants  should 
document  thoroughly  the  institution's  plans 
and  procedures  for  managing  fellowship 
appointments.  Applicants  should  explain  in- 
depth  the  plan  for  recruiting  academically 
outstanding  Fellows  and  procedures  for 
selecting  Fellows  of  superior  quality  who 
appear  to  be  highly  motivated  to  prepare  for 
and  pursue  a  career  as  a  food  or  agricultural 
scientist  or  professional.  In  addition, 
applicants  should  cite  specified  plans  for 
advising  and  guiding  Fellows  through  a 
program  of  study,  as  well  as  any  special 
programs  or  activities  that  will  be  offered  to 
enrich  the  Fellows'  graduate  study.  Particular 
attention  should  be  given  to  the  plans  and 
procedures  for  recruiting  and  retaining 
members  of  underrepresented  group>s. 

Sec.  5.  In  this  section,  applicants  should 
include  important  supplementary  summary 
data  for  the  institution  relevant  to  the 
national  need  area  for  which  funding  is 
requested.  Example*  of  appropriate  data  are 
indices  of  student  quality,  enrollments  and 
degrees  awarded  for  recent  years,  placement 
of  graduates,  facilities,  faculty  researrh 
support,  and  publications  of  previous 
graduate  students.  To  the  extent  p>ossible. 
applicants  should  present  the  supplementary 
summary  data  in  tabular  form. 

§3402.13    Budget 

Applicants  must  prepare  the  Proposal 
Budget.  Form  CSRS-703.  identifying  all 
costs  associated  with  the  proposal. 
Instructions  for  completing  the 
Proposal  Budget  "  are  provided  on  the 
form.  Pagination  for  the  budget  page 
should  be  continuous  following  the 


national  need  narrative  and  so  indicated 
in  the  table  of  contents. 

§3402.14    Faculty  vltae. 

This  section  should  include  a 
Summary  Vita.  Form  CSRS-708.  for 
each  faculty  member  contributing 
significantly  to  institutional  competence 
at  the  level  of  graduate  study  for  the 
national  need  area  addressed  in  the 
proposal.  Applicants  should  arrange  the 
faculty  vitae  with  the  project  director(s) 
first,  followed  by  the  remaining  faculty, 
in  alphabetical  order.  Pagination  for  the 
faculty  vitae  should  be  continuous 
following  the  budget  page  and  so 
indicated  in  the  table  of  contents. 

§3402.15    Appendix. 

Any  additional  supporting 
information  deemed  essential  for 
clarifying  and/or  strengthening  the 
proposal  should  be  included  in  an 
Appendix  and  referenced  in  the 
national  need  narrative.  To  the  extent 
possible,  applicants  should  present 
supporting  information  included  in  the 
Appendix  in  tabular  form.  Pagination 
for  the  Appendix  should  be  continuous 
following  the  faculty  vitae  and  so 
indicated  in  the  table  of  contents. 

Subpiart  D — Submission  of  a  Proposal 

§  3402.1 6    Intent  to  submit  a  proposal. 

To  assist  HEP  in  preparing  for  review 
of  fellowship  proposals,  institutions 
planning  to  submit  proposals  for 
fellowships  may  be  requested  to 
complete  and  return  an  Intent  to  Submit 
a  Proposal  form  (Form  CSRS-706). 
When  required,  applicants  should 
complete  and  return  one  form  for  each 
proposal  they  anticipate  submitting. 
Sending  this  form  does  not  commit  an 
institution  to  any  course  of  action.  The 
program  announcement  published  in 
the  Federal  Register  will  delineate  if. 
when,  and  where  the  Intent  to  Submit 
a  Proposal  Form  should  be  sent. 

§  3402. 1 7    Where  to  sut>mit  a  proposal. 

The  program  announcement 
published  in  the  Federal  Register  will 
delineate  the  date  for  submission  of 
proposals  and  the  number  of  proposal 
copies  required  to  apply  for  a  grant.  In 
addition,  the  program  announcement 
will  provide  the  address  to  which  the 
proposal,  its  accompanying  duplicate 
copies,  and  the  institution's  latest 
graduate  catalog  should  be  mailed. 

Subpart  E — Proposal  Review  and 
Evaluation 

§  3402. 1 8    Proposal  review. 

The  proposal  evaluation  process 
includes  both  USDA  internal  staff 
review  and  merit  evaluation  by  panels 


of  scientists,  educators.  industriaUsts. 
and  Government  officials  who  are 
highly  qualified  to  render  expert  advice 
in  the  targeted  areas.  The  goal  of  the 
process  of  selection  and  structuring  of 
evaluation  panels  is  to  provide  optimum 
expertise  and  objective  judgment  in  the 
evaluation  of  proposals  specific  to  a 
particular  area  of  national  need. 

§  3402.1 9    Evaluation  criteria. 

Proposals  addressing  a  particular 
national  need  area  at  a  particular  degree 
level  w^ill  be  evaluated  in  competition 
with  other  proposals  addressing  the 
same  national  need  area  at  the  same 
degree  level.  Both  USDA  intemal  staff 
and  the  panelists  will  evaluate 
proposals  primarily  on  the  basis  of  the 
following  criteria: 


Evaluation  criterion 


a.  The  degree  to  wvtitch  the  pro- 
posal establishes  clearty  ttiat  the 
proposed  program  ol  graduate 
study  will  result  in  tt>e  develop- 
ment of  outstanding  saentific/ 
professional  expertise  related  to 
the  national  need  area  and  will 
do  so  in  a  reasonatile  period  of 
time  

b.  Th-.e  degree  to  which  the  pro- 
posal highlights  thoroughly  any 
special  features  such  as  an  inter- 
disciplinary, multi-dtsciplinary.  or 
cross-disciplinary  approach,  an 
unusual  collateral  specialization 
in  a  related  discipline,  expehen- 
tial  leamir>g  opportunittes,  unique 
mentoring  programs,  seminars. 
Of  a  multHjniversity  collaborative 
approach  

c.  The  degree  to  which  the  pro- 
posal sutistantiates  clearly  ttnat 
the  institution's  faculty,  facilities 
arxj  equipntent,  instrucbor^al  sup- 
port resources,  arxj  ottier  aca- 
demic attributes  are  exceltent  for 
providing  outstanding  graduate 
£tudy  and  research  at  the  fore- 
front of  science  and  tschnotogy 
related  to  the  chosen  area  of  na- 
tional need  

d  The  degree  to  which  ttie  institu- 
tion's plans  and  procedures  for 
recruiting  and  selecting  academi- 
calty  outstandir^g  Fellows  and  tor 
advising  arKf  guidir>g  Fellows 
ttwough  a  progran  of  study  re- 
flect exceHerK«  as  docun>emed 
in  the  proposal  

e.  The  degree  to  vvhich  supple- 
mentary summary  data  sutKtarv 
tiate  program  quality  in  the  tar- 
geted national  need  area 

f.  The  quality  of  Vne  proposal  as  re- 
flected t3y  its  substantive  content, 
organization,  clarity,  and  accu- 
racy  .'.... 


We^ 
(points) 


30 


10 


20 


20 


10 


10 


Additional  or  amended  evaluation 
criteria  and  new  point  weightings  may 
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be  cited  in  the  program  announcement 
published  in  the  Federal  Register. 

Subpart  F — Supplementary  Infofmation 

§  3402.20    Terms  and  conditions  ot  grant 
awards. 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  project  grants  to  those 
responsible,  eligible  applicants  whose 
proposals  are  judged  most  meritorious 
in  the  announced  program  areas  under 
the  evaluation  criteria  and  procedures 
set  forth  in  this  part.  The  beginning  of 
the  project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support.  All  funds  granted  under  this 
part  shall  be  expended  solely  for  the 
purpose  for  which  the  funds  are  granted 
in  accordance  with  the  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  the  Department's 
Uniform  Federal  Assistance  Regulations 
(7CFRFart  3015). 

§  3402.21    Grant  awards. 

(a)  The  grant  award  document  shall 
include,  at  a  minimum,  the  following: 

(1)  Legal  name  and  address  of 
performing  organization. 

(2)  Title  of  project. 

(3)  Name(s)  and  address(es)  of  Project 
Director(s). 

(4)  Identifying  grant  number  assigned 
by  the  Department. 

(5)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort  without  requiring 
reapplication  for  funds. 

(6)  Total  amount  of  Federal  financial 
assistance  approved  during  the  project 
period. 

(7)  Legal  authority  under  which  the 
grant  is  awarded. 

(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award. 

(9)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  the  purpose  of  this 
particular  project  grant. 

(b)  The  notice  of  grant  award,  in  the 
form  of  a  letter,  will  provide  pertinent 
instructions  and  information  to  the 
grantee  that  are  not  included  in  the 
grant  award  document  described  above. 

(c)  The  major  types  of  grant 
instruments  shall  be  as  follows: 

(1)  New  grant.  This  is  a  grant 
instrument  by  which  HEP  agrees  to 
support  a  sf)«cified  number  of  graduate 
Fellows  at  a  specific  institution  via 
funds  for  fixed  graduate  student 


stipends  and  fixed  cost-of-education 
institutional  allowances.  This  type  of 
grant  is  approved  on  the  basis  of  peer 
review  recommendation. 

(2)  Supplemental  grant.  This  is  an 
instrument  by  which  HEP  agrees  to 
provide  additional  funding  under  a  new 
grant  as  specified  in  paragraph  |c)(l)  of 
this  section  to  provide  special 
international  study  or  thesis/ 
dissertation  research  travel  allowances 
for  graduate  Fellows.  This  type  of  grant 
will  not  require  additional  peer  review. 

§  3402.22    Ottier  Federal  statutes  and 
regulations  that  apply. 

Several  other  Federal  regulations  or 
statutes  apply  to  project  grants  awarded 
under  this  part.  These  include  but  are 
not  limited  to: 

7CFRPartl.l— USDA 
implementation  of  the  Freedom  of 
biformation  Act. 

7  CFR  Part  3— USDA  implementation 
of  OMB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15.  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations,  as 
amended,  implementing  OMB  directives 
(i.e..  Circular  Nos.  A-110  and  A-21).  as 
well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance. 

7  CFR  Part  30 17— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants),  as 
amended. 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3051— USDA 
implementation  of  OMB  Circular  No.  A- 
133  regarding  audits  of  institutions  of 
higher  education  and  other  nonprofit 
institutions. 

7  CFR  part  3407— CSRS 
implementation  of  the  National 
Environmental  Policy  Act. 

29  U.S.C.  794.  Section  504— 
Rehabilitation  Act  of  1973.  and  7  CFR 
Part  15b  (USDA  implementation  of 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq  — Bayh-Dole  Act. 
controUing  allocation  of  rights  to 
inventions  made  by  employees  or  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 


federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

§3402.23     Confidential  aspects  of 
proposals  and  awards. 

When  a  proposal  resuhs  in  a  grant,  il 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Agency  and  the 
grantee  mutually  agree  to  be  of  a 
privileged  nature  will  be  held  in 
confidence  to  the  extent  permitted  by 
law.  Therefore,  any  information  that  the 
applicant  wishes  to  have  considered  as 
privileged  should  be  clearly  marked  as 
such  and  sent  in  a  separate  statement, 
two  copies  of  which  should  accompany 
the  proposal.  The  original  copy  of  a 
proposal  that  does  not  resuh  in  a  grant 
will  be  retained  by  the  Agency  for  a 
period  of  one  year.  Other  copies  will  be 
destroved.  Such  a  proposal  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  A  proposal  may  be  withdrawn  at 
any  time  prior  to  the  final  action 
thereon. 

§  3402.24    Access  to  peer  review 
Inlormation. 

After  final  decisions  have  been 
announced.  HEP  will,  upon  request, 
inform  the  project  director  of  the 
reasons  for  its  decision  on  a  proposal. 
Verbatim  copies  of  summary  reviews, 
not  including  the  identifv'  of  the 
reviewers,  will  be  made  available  to 
respective  project  directors  upon 
specific  request. 

§  3402.25    Document  of  progress  on 
funded  projects. 

(a)  A  Fellowship  .^ppointment 
Documentation  form  (Form  CSRS-707) 
is  included  in  the  application  package. 
Upon  request  by  HEP.  project  directors 
awarded  grants  under  the  program  will 
be  required  to  complete  and  submit  this 
form.  Follow-up  progress  reports  will 
focus  on  assessing  continuing  progress 
of  Fellows  through  their  graduate 
programs  of  study  (including  activities 
supported  by  any  special  international 
study  or  thesis/dissertation  research 
allowance)  and  on  institution  adherence 
to  program  guidelines. 

(b)  A  Graduate  Fellow  Exit  Report 
(Form  CSRS-709)  is  included  in  the 
application  package.  This  form  should 
be  completed  and  submitted  to  HEP  by 
the  project  director  for  each  Fellow 
supported  by  a  grant  as  soon  as  a  Fellow 
either: 

(1)  graduates;  (2)  is  officially 
terminated  from  the  fellowship  or  the 
academic  program  due  to  unsatisfactory 
academic  progress;  or  (3)  voluntarily 
withdraws  from  the  fellowship  or  the 


academic  program.  If  a  Fellow  has  not 
completed  all  degree  requirements  at 
the  end  of  the  five-year  grant  duration, 
HEP  may  request  a  preliminary  exit 
report.  In  such  a  case,  a  final  exit  report 
will  be  required  at  a  later  date.  When  a 
final  e,\it  report  for  each  Fellow 
supported  by  a  grant  has  been  accepted 
by  USDA.  the  grantee  institution  will 
have  satisfied  the  requirement  of  a  final 
performance  report  for  the  grant. 
Additional  follow-up  reports  to  track 
the  Fellows'  career  patterns  may  be 
requested. 

(c)  A  Final  Report  must  be  completed 
and  returned  within  90  days  after  the 
expiration  date  of  the  project.  The  Final 
Report  must  be  submitted  to  the 


program  contact  person  and  must 
contain  proper  data  and  information  as 
specified  in  the  "Special  Terms  and 
Conditions"  of  the  award.  Generally,  the 
Final  Report  should  include  a  summary 
of:  recruitment  strategies  that  were 
effective;  successful  mentoring 
procedures  or  activities;  enrichment 
activities  the  fellows  were  afforded; 
barriers  faced  in  recruiting  and 
graduating  fellows;  and  the  impact  of 
the  fellowship  grant  on  the  overall 
quality  of  the  educational  programs  of 
the  institution. 

§  2402.26    Evaluation  of  program. 

Grantees  should  be  aware  that  HEP 
may,  as  a  part  of  its  own  program 


evaluation  activities,  carry  out  in-depth 
evaluations  of  assisted  activities  through 
independent  third  parties.  Thus, 
grantees  should  be  prepared  to 
cooperate  with  evaluators  retained  by 
HEP  to  analyze  both  the  institutional 
context  and  the  impact  of  any  supported 
project. 

Done  at  Washington.  DC.  this  19th  day  of 
September  1994. 

John  Patrick  Jordan. 

Administrator,  Cooperative  State  Research 
Ser\-ice. 
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Agricultural  Marketing  Service 

See  Packers  and  Stockyards  Administration 

Agriculture  Department 

Sf^e  Animal  and  Plant  Health  Inspection  Service 
See  Packers  and  Stockyards  Administi^tion 
See  Soil  Conservation  Ser\'ice 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Livestock  handling  and  inspection  for  exportation;  U.S. 
origin  health  certificate  information,  48992-48994 
Hawaiian  and  territorial  quarantine  notices: 

Carambola  from  Hawaii,  48990-48992 
NOTICES 

Environmental  statements;  availability,  etc.: 
Nonregulated  status  determinations — 
DNA  Plant  Technology  Corp.;  genetically  engineered 
tomato  line,  49055-49056 

Antitrust  Division 

NOTICES 

National  cooperative  resean;h  notiFHations: 

ATM  Forum,  49083-49084 

CAD  Framework  Initiative,  Inc.,  49084 

National  Center  for  Manufacturing  Sciences,  Inc.,  49084 

Software  Productivity  Consortium,  49084 

Switched  Multi-Megabit  Data  Service  Interest  Group, 
49084-49085 

Arms  Control  and  Disarmament  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hubert  H.  Humphrey  fellowship  competition,  49054 
William  C.  Foster  fellows  visiting  scholars  program, 
49054-49055 

Commerce  Department 
See  International  Trade  Administration 
See  Minority  Business  Development  Agency 
See  National  Oceanic  and  Atmospheric  Administration 
See  Traxel  and  Tourism  Administration 
NOTICES 

Agency  information  colleciion  activities  under  OMB 
review,  49056-49057 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

El  Salvador,  49062-^9063 

Korea.  49063-19064 

Nepal,  49064 

Philippines,  49064-49065 

Romania,  49065 

Coni,umer  Product  S^^tety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  49103 
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Customs  Service 

NOTICES 
Meetings: 
Customs  Modernization  Act  (MOD):  customs 

modernization  opportunities  and  requirements, 

49101 

Defense  Department 

RULES 

Hospital  inpatient  care  rxjsts,  reasonable  collection  from 

third  partv  pavers.  49000-49003 
PROPOSED  RULES 
Federal  Acquisition  Regulation  (FAR): 

Small  business  subcontracting  reporting,  49037-49038 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  49065-49066 

Education  Department 

PROPOSED  RULES 
Postsecondary  education: 

Federal  student  aid  reform;  meetings.  49036 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  49066-49067 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grant  and  cooperative  agreement  awards: 

University  of — 

Michigan,  49067-49068 

Virginia  Polytechnic  Institute  and  State  University,  49067 
Grants  and  cooperative  agreement  awards: 

Massachusetts  Institute  of  Te<;hno]ogy,  49067 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  49068-49069 

Environmental  Protection  Agency 

RULES 

Air  qualify  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Tennessee;  correction,  49003-49005 
Water  pollution  control: 
Oil  pollution  prevention — 
Non-transportation-related  onshore  facilities; 
correction.  49005-49006 
PROPOSED  RULES 
Air  programs: 
Stratospheric  ozone  protection — 
Significant  new  alternatives  policy  program,  49108- 
49121 
Water  pollution  control: 

Great  Lakes  System;  water  quality  guidance,  49037 
NOTICES 
Meetings: 
Risk  Assessment  and  Management  Commission.  49071 
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Executive  Office  of  the  President 
Set!  Manacemenl  and  Budget  Office 
Sue  Presiaunlial  Documents 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  fli^lit  rules,  etc.; 
Hawaii;  air  tour  operator  pro<:edural.  operational,  and 
equipmont  requirements  (SFAR  No.  71).  49138- 
4914fi 
NOTICES 
Meetings: 
Civil  Tiltrotor  Development  Advisory  Committee,  49096- 

49097 
RTCA.  Inc..  49097 

Federal  Communications  Commission 

RULES 

K.idio  hroadca.sting: 
Broadcast  ser\'icos.  multiple  ownership  rules,  etc.; 
(:orre<:lion,  40006-49010 
NOTICES 

.\gt!m:y  information  collection  activities  under  0MB 
review,  49071 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Alaska.  49071-49072 

California.  40072 

Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings,  Sunshine  Act.  49103-49105 
Natural  gas  certificate  filings: 

Northern  Nalurni  Gas  Co.  et  al..  49069-49070 
Applications.  htfannf(s.  determinations,  etc.: 

EDC  Power  Marketing.  Inc..  49070 

lEB  Corp.,  49070 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  49072-49073 

Federal  Register,  Administrative  Committee 
i)>e  Federal  Register  Office 

Federal  Register  Office 

RULES 

Federal  Register  publications  price  changes,  48989—48990 
Federal  Reserve  System 

NOTICES 

Mretmgs;  Sunshine  Act,  4910.S 
Applications,  hearings,  determinations,  etc.: 
Raritan  Statu  Bancorp,  Inc..  et  al..  49073 

Financial  Management  Service 

Sfr  Fisc.il  Srrv  k.c 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
American  Bonding  Co  ,  49102 

Fish  and  Wildlife  Service 

RULES 

Liidangered  and  threatened  species: 
Aspleniuni  fragile  var  insulare.  etc.  (four  ferns  from 
Hawaii),  49025-49032 


Recovery  plans — 
Ciiifornia  condor.  49032 
PROPOSED  RULES 
Endangered  and  threatened  species: 

San  Diego  fairy  shrimp,  etc..  49045-49046 
Importation,  exportation,  and  transportation  of  wildlife: 
American  ginseng  har\ested  in  1994-1996  seasons: 
exportation.  49046-^9051 

Food  and  Drug  Administration 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 

Compliance  policy  guides;  revocation,  49074 
Color  additive  petitions: 

ProMedica  International.  49074-49075 
Meetings: 

Advisory  committees,  panels,  etc.,  49075-49076 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Small  business  subcontracting  reporting,  49037-49038 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities  under  OMB 
review,  49065-49066 
Federal  Government  inten:ity  telecommunications  services: 
FTS2000  contracts,  49073 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

See  Inspector  General  Office.  Health  and  Human  Ser\'ices 

Department 
See  National  Institutes  of  Health 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
August.  Gerald  )..  Ph  D.  49074 

Health  Care  Financing  Administration 
See  Inspector  General  Office,  Health  and  Human  Services 
Department 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
Fair  housing: 
Fair  Housing  Ad;  discriminatory  conduct — 
Housing  for  older  persons;  significant  facilities  and 
services  definition;  meeting.  49035-49036 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Public  and  Indian  Housing.  49124 
Direc;tor.  Native  American  Programs  Office,  et  al  .  49124- 
49125 

Immigration  and  Naturalization  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Arlington.  VA  and  Miami,  FL  asylum  offices:  address 

changes.  49085 
Asylum  Offices;  cin;uit  ride  lo<:ation  changes,  49085- 

49086 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

State  Medicaid  fraud  control  units;  performance  standards, 
490H0-49081 


Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  pipe  nipples  from — 

Mexico.  49057-49058 
Fresh  garlic  from — 
China.  49058-49060 
Applications,  hearings,  determinations,  etc.: 
Geological  Survey,  49060 

Interstate  Commerce  Commission 
NOTICES 

Railroad  services  abandonment: 
Norfolk  &  Western  Railway  Co.,  49082-49083 

Justice  Department 
See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 
NOTICES 

Pollution  control;  consent  judgments: 
W.R.  Grace  &  Co.— Conn.,  Inc.,  40083 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 

NOTICES 
Meetings: 
Glass  Ceiling  Commission.  49086 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Idaho. 49081-49082 
Oil  and  gas  leases: 

Utah.  40082 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  40082 
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Presidential  Documents 


Proclamation  H722  of  September  20,  1994 

National  Historically  Black  Colleges  and 
Universities  Week,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

From  Spelman  to  Fayetteville  State,  from  Talladega  to  Texas  Southern,  his- 
torically black  colleges  and  universities  continue  to  play  an  essential  role 
in  our  Nation's  heritage.  For  too  many  years  in  America,  these  schools 
were  the  only  institutions  of  higher  learning  open  to  young  African  Ameri- 
cans. With  their  steadfast  dedication  to  excellence  in  education,  these  proud 
schools  help  to  nurture  our  country's  greatest  resource — the  intelligence 
and  imagination  of  our  youth. 

Historically  black  colleges  and  universities  quickly  earned  distinguished 
reputations,  both  for  the  quality  of  their  scholarship  and  for  their  commitment 
to  guaranteeing  equal  opportunity  for  all.  Their  invaluable  contributions 
are  evident  in  the  countless  students,  past  and  present,  who  have  benefitted 
from  the  rich  educational  experience  these  institutions  provide.  Their  grad- 
uates have  become  accomplished  participants  in  every  aspect  of  society, 
have  raised  new  generations  to  respect  the  values  of  knowledge  and  discov- 
ery, and,  with  the  unique  perspective  of  their  schooling,  have  immeasurably 
enriched  the  lives  of  their  communities  and  of  our  entire  Nation. 

As  we  pause  this  year  to  recognize  the  continuing  importance  of  these 
outstanding  schools,  we  have  new  cause  for  optimism  that  such  academic 
communities  will  remain  vibrant  and  enduring  leaders  in  American  edu- 
cation. On  November  1.  1993v  I  was  proud  to  sign  an  Executive  Order 
committing  greater  Federal  attention  to  strengthening  historically  black  col- 
leges and  universities.  This  order  establishes  a  commission  comprised  of 
representatives  from  those  schools,  along  with  business  leaders  and  other 
educational  officials.  Guided  by  the  high  standards  set  by  our  Gkials  2000: 
Educate  America  Act,  this  commission  will  explore  new  ways  to  enhance 
the  infrastructure  of  these  institutions  and  to  facilitate  future  planning  and 
development.  Working  together,  we  can  prepare  these  colleges  and  univer- 
sities, some  of  America's  finest,  to  meet  the  challenges  of  the  twenty-first 
century  and  beyond. 

To  heighten  awareness  of  that  crucial  goal  and  to  recognize  the  critical 
role  that  historically  black  colleges  and  universities  have  played  in  the 
lives  of  African  Americans  throughout  the  land,  the  Congress,  by  Senate 
Joint  Resolution  21,  has  designated  the  week  beginning  September  18,  1994, 
as  "National  Historically  Black  Colleges  and  Universities  Week"  and  has 
authorized  and  requested  the  President  to  issue  a  proclamation  in  observance 
of  this  commemoration. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  September  18  through  September 
24,  1994,  as  National  Historically  Black  Colleges  and  Universities  Week. 
I  call  upon  the  people  of  the  United  States,  including  government  officials, 
educators,  and  volunteers,  to  observe  this  week  with  appropriate  programs, 
ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentieth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putitished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokJ  by 
the  Supenntendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


ADMINISTRATIVE  COMMITTEE  OF 
THE  FEDERAL  REGISTER 

ICFRPann 

Prices  and  Availability  of  Federal 
Register  Publications 

agency:  Administrative  Committee  of 
the  Federal  Register  (ACFR). 

ACTION:  Final  rule  with  request  for 
comments. 

SUMMARY:  The  Administrative 
Committee  of  the  Federal  Register 
(Administrative  Committee)  announces 
changes  to  the  prices  charged  for 
Federal  Register  publications.  The  price 
changes  apply  to  annual  subscription 
rates  for  the  daily  Federal  Register,  the 
Code  of  Federal  Regulations,  the  Weekly 
Compilation  of  Presidential  Documents, 
the  monthly  Federal  Register  Index  and 
monthly  LSA  (List  of  CFR  Sections 
Affected),  as  well  as  to  the  single  issue 
price  of  the  daily  Federal  Register. 
These  price  changes  are  necessar>-  to 
more  accurately  reflect  the 
Government's  cost  of  produrtion  and 
distribution  of  the<»e  publications. 

DATES:  The  changes  to  1  CFR  11.2, 1 
CFR  11.6,  1  CFR  11.7.  and  1  CFR  11.8 
are  effective  October  26, 1994.  The 
changes  to  1  CFR  11.3  are  effective 
January  1.  1995. 

Comments  will  be  accepted  until 
January  1,  1995. 

ADDRESSES:  Comments  may  be  sent  to 
the  Office  of  the  Federal  Register  by  the 
following  methods:  U.S.  Mail:  Office  of 
the  Federal  Register.  National  Archives 
and  Records  Administration, 
Washington,  DC  20408.  Private  delivery 
services  or  messengers:  Office  of  the 
Federal  Register,  800  North  Capitol 
Street  NW.,  Suite  700,  Washington,  DC 
20002.  Fax:  202-523-6866.  Electronic 
mail  on  FREND  (Federal  Register 
Electronic  News  Delivery  service):  202- 
275- 1538  or  202-275-0920. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Michael  White  at  202-523-4534. 
SUPPLEMENTARY  fNFORMATlON:  The 
Administrative  Committee  of  the 
Federal  Register,  which  establishes 
prices  for  Federal  Register  publications, 
has  determined  that  it  must  make  price 
adjustments  to  certain  Federal  Register 
publications  to  accurately  reflect  costs 
of  production  and  distribution.  Price 
adjustments  apply  to  subscriptions  and 
to  single  issues. 

On  September  1, 1992,  the 
Administrative  Committee  announced 
that  it  was  adopting  a  poHcy  of  full  cost 
recovery  to  ensure  that  revenues  from 
subscriptions  and  single  issue  sales 
would  keep  pace  with  increased  costs 
attributable  to  printing  and  labor 
expenses  at  the  Government  Printing 
Office  (GPO)  plant  and  prior  postal  rate 
increases  (57  FR  40024).  The 
Administrative  Committee  resolved  to 
adjust  prices  over  a  period  of  several 
years  and  to  conduct  an  annual  review 
to  determine  the  rate  of  increase 
necessary  to  gradually  bring  prices  into 
alignment  with  costs.  On  December  10, 
1993,  the  Administrative  Committee 
further  adjusted  prices  of  Federal 
Register  publications  pursuant  to  the 
annual  pricing  review  (58  FR  64871). 

After  reviewing  the  Government 
Printing  Office's  most  current  analysis 
of  its  production  and  distribution  costs, 
the  Administrative  Committee  has 
determined  that  further  incremental 
increases  in  the  prices  to  be  charged  for 
the  paper  editions  of  Federal  Register 
publications  are  necessar>'  to  achieve 
full  cost  recovery.  The  increased  prices 
reflected  in  this  final  rule  are  primarily 
attributable  to  labor  charges,  equipment 
costs  and  prospective  postal  rate 
increases  for  second  class  mail.  Changes 
to  prices  of  the  microfiche  e.iitions  of 
the  Federal  Register  and  the  Code  of 
Federal  Regulations  (CFR)  are  also 
included  in  this  final  rule.  Production  of 
the  microfiche  editions  of  these 
publications  is  subject  to  a  competitive 
bidding  process  that  determines  the 
prices  to  be  charged.  While  overall 
subscription  prices  for  microfiche 
copies  have  increased,  prices  of 
individual  copies  have  decreased  or 
remained  the  same. 

The  following  rates  are  effective  as  of 
October  26, 1994.  The  annual 
subscription  rates  for  the  Federal 
Register  paper  edition  are  increased  to 
$494,  or  $544  for  a  combined  Federal 


Register,  Federal  Register  Index  and 
LSA  (Ust  of  CFR  Section  Affected) 
subscription.  The  annual  subscription 
price  of  the  microfiche  edition  of  the 
Federal  Register,  including  the  Federal 
Register  Index  and  LS.^,  is  increased  to 
S433.  The  price  for  single  copies  of  the 
daily  Federal  Register  is  increased  to  $8 
for  the  paper  edition.  The  annual 
subscription  price  for  the  Federal 
Register  Index  is  increased  to  $24.  The 
annual  subscription  price  for  the 
monthly  LSA  is  increased  to  $26.  The 
annual  subscription  rates  for  the  Weekly 
Compilation  of  Presidential  Documents 
are  increased  to  $75  by  non-priority 
mail,  or  $132  by  first-class  mail.  The 
price  of  an  individual  copy  is  increased 
to  $3. 

As  of  January  1. 1994,  the  annual 
subscription  rates  for  a  full  set  of  the 
Code  of  Federal  Regulations  are 
increased  to  $883  for  the  paper  edition 
and  $264  for  the  microfiche  edition.  The 
price  of  a  single  volume  in  microfiche 
form  is  reduced  to  $1. 

In  the  1992  and  1993  price  change 
rule  documents,  the  Administrative 
Committee  invited  public  comment  on 
the  pricing  structure  of  Federal  Register 
publications.  Three  comments  were 
received  regarding  the  December  10, 
1993  rule.  Two  commenters  inquired 
whether  unofficial  Federal  Register  data 
formerly  available  as  ACFR  publications 
on  magnetic  tape  would  instead  be 
distributed  under  the  auspices  of  the 
Superintendent  of  Documents.  This 
unofficial  Federal  Register  data  derived 
from  the  printing  data  base  remains 
available  for  purchase  from  GPO  in 
compressed  diskette  form  as  a  GPO 
reproducible  product  under  the 
authority  of  44  U.S.C.  chapter  17.  One 
commenter  inquired  about 
implementation  of  the  Government 
Printing  Office  Electronic  Information 
Access  Enhancement  Act  of  1993  (GPO 
Access),  44  U.S.C.  4101,  and  asked 
when  the  official  online  edition  of  the 
Federal  Register  would  be  available  and 
how  much  it  would  cost  to  subscribe. 
The  online  Federal  Register,  including 
full  text  and  graphics,  began  daily 
service  on  the  GPO  Access  System's 
Wide  Area  Information  Ser\er  (W.MS) 
via  the  Internet  on  June  8,  1994. 
Subscription  information  is  contained 
on  page  II  of  the  daily  Federal  Register 
or  by  telnet  to  wais.access.gpo.gov  (log 
in  as  newuser  (all  lower  case);  no 
password  is  required).  Dial-up  users 
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(SWAIS  service)  should  use 
communications  software  and  modem 
to  obtain  subscription  information  at 
202-512-1661  (log  in  as  wais  (all  lower 
case);  no  password  is  required). 
Complete  price  schedules,  including 
discounts  for  multiple  workstations,  are 
available  by  calling  GPO  at  202-512- 
1530  or  by  fax  at  202-512-1262.  Prices 
are  subject  to  continuous  review  and 
will  be  adjusted  periodically  based 
upon  GPO's  calculation  of  the 
incremental  cost  of  dissemination. 

In  addition  to  the  price  changes 
contained  in  this  document,  the 
Administrative  Committee  is  updating 
§  1 1 .2  to  reflect  the  availability  of  the 
online  Federal  Register.  The  Committee 
has  granted  authority  to  the 
Superintendent  of  Documents  to  price 
the  online  Federal  Register  for  the  first 
six  months  of  operation  to  allow  GPO  to 
collect  actual  cost  data.  The 
Administrative  Committee  continues  to 
welcome  comments  on  Federal  Register 
publications  and  prices. 

The  Administrative  Committee  has 
determined  that  publication  of  a 
proposed  rule  is  unnecessary.  The 
Administrative  Committee  has  authority 
under  44  U.S.C.  1506  to  set  the  prices 
to  be  charged  for  Federal  Register 
subst;riptions  and  individual  copies.  To 
the  extent  possible,  the  Administrative 
Committee  sets  prices  to  recover  only 
the  actual  cost  of  producing  and 
distributing  Federal  Register 
publications.  The  revised  prices  are 
based  on  an  in-depth  cost  study 
conducted  for  the  Administrative 
Committee  by  the  Government  Printing 
Office.  Because  only  actual  costs  were 
considered  in  setting  the  revised  price 
schedule  based  on  an  in-depth  cost 
study,  the  Administrative  Committee 
has  determined  that  there  is  good  cause 
for  promulgating  this  final  rule  without 
a  prior  notice  of  proposed  rulemaking  as 
permitted  by  5  U.S.C.  553(b)(B). 

This  regulatory  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  under  Executive 
Order  12866.  The  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.)  does  not  apply 
to  rate  increases  necessary  to  recover  the 
costs  to  the  Government  of  printing  and 
distributing  these  publications. 

List  of  Subjects  in  1  CFR  Part  11 

Federal  Register  publications. 
Government  publications.  Organization 
and  functions  (Government  agencies). 
Subscription  rates. 

For  the  reasons  discussed  in  the 
preamble,  the  Administrative 
Committee  of  the  Federal  Register 
amends  part  1 1  of  chapter  I  of  title  1  of 


the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  11— SUBSCRIPTIONS 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  44  U  S.C  1506;  sec  6.  E  O. 
10530.  19  FR  2709.  3  CFR.  1954-1958  Comp.. 
p.  189 

2.  Section  11.2  is  revised  to  read  as 
follows: 

§11^    Federal  Register. 

(a)  Daily  issues  are  furnished  by  mail 
to  subscribers  for  $494  per  year  in  paper 
form.  A  combined  subscription 
consisting  of  the  daily  issues,  the 
monthly  Federal  Register  Index,  and  the 
monthly  LSA  (List  of  CFR  Sections 
Affected)  is  furnished  by  mail  to 
subscribers  for  $544  per  year  in  paper 
form  or  $433  per  year  in  microfiche 
form.  Six  month  subscriptions  to  the 
paper  and  microfiche  editions  are  also 
available  at  one-half  the  annual  rate. 
Limited  quantities  of  current  or  recent 
issues  may  be  obtained  for  $8  per  copy 
in  paper  form  or  $1.50  per  copy  in 
microfiche  form. 

(b)  The  online  edition  of  the  Federal 
Register  is  available  by  subscription  at 
prices  determined  by  the 
Superintendent  of  IDocuments  under  the 
general  direction  of  the  Administrative 
Committee. 

3.  Section  11.3  is  revised  to  read  as 
follows: 

§11.3    Code  of  Federal  Regulations  (CFR). 

A  complete  set  is  furnished  by  mail  to 
subscribers  for  $883  per  year  for  the 
bound,  paper  edition;  $264  per  year  for 
the  microfiche  edition.  Individual 
volumes  of  the  bound,  paper  edition  of 
the  CFR  are  sold  at  prices  determined  by 
the  Superintendent  of  Documents  under 
the  general  direction  of  the 
Administrative  Committee.  The  price  of 
an  individual  volume  in  microfiche 
form  is  $1  per  copy. 

4.  Section  11.6  is  revised  to  read  as 
follows: 

§11.6    Weekly  Compilation  of  Presidential 
Documents. 

Copies  in  paper  form  are  furnished  to 
subscribers  for  $75  per  year  by  non- 
priority  mail  or  $132  per  year  by  first- 
class  mail.  The  price  of  an  individual 
copy  in  paper  form  is  $3 

5  Section  1 1  7  is  revised  to  read  as 
follows: 

§  11.7    Federal  Register  Index. 

The  annual  subscription  price  for  the 
monthly  Federal  Register  Index, 
purchased  separately,  in  paper  form,  is 
$24 


6.  Section  11.8  is  revised  to  read  as 
follows: 

§  11.8    LSA  (List  of  CFR  Sections  Affected). 

The  annual  subscription  price  for  the 
monthly  LSA  (List  of  CFR  Sections 
Affected),  purchased  separately,  in 
p)aper  form,  is  $26. 
Trudy  Huskamp  Peterson, 
Chairman. 

Michael  F.  Di  Mario, 
Member 
Rosemary  Hart, 
Member 
fanet  Reno, 
Attornpv  General. 
Trudy  Huskamp  Peterson, 
Acting  Archivist  of  the  United  States. 
|FR  Doc.  94-23706  Filed  9-23-94;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  318 
[Docket  No.  93-11 8-2J 

Interstate  Movement  of  Carambola 

from  Hawaii 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  allowing  the  fi-uit  of 
carambola  to  be  moved  interstate  from 
Hawaii.  As  a  condition  of  movement, 
the  fiiiit  of  carambola  must  undergo 
prescribed  treatment  for  fruit  flies  under 
the  supervision  of  an  inspector  of  Plant 
Protection  and  Quarantine.  Animal  and 
Plant  Health  Inspection  Service.  This 
action  allows  the  interstate  movement 
from  Hawaii  of  this  fnrit  while 
continuing  to  provide  protection  against 
the  spread  of  injurious  plant  pests  from 
Hawaii  to  other  parts  of  the  United 
States. 

EFFECTIVE  DATE:  September  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Frank  Cooper.  Senior  Operations 
Officer,  or  Mr.  Peter  Grosser.  Senior 
Operations  Officer.  Permit  Unit.  Port 
Operations.  Plant  Protection  and 
Quarantine.  APHIS.  USDA.  room  635. 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8645 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  Fruits  and  Vegetable 
regulations  (contained  in  7  CFR  318  13 
through  318.13-17  and  referred  to 
below  as  the  regulations)  govern  the 


movement  of  raw  and  unprocessed 
fruits  and  vegetables,  cut  flowers,  rice 
straw,  mango  seeds,  and  cactus  plants 
and  cactus  parts,  from  Hawaii  into  or 
through  the  continental  United  States, 
Guam,  the  Northern  Mariana  Islands, 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  or  any  other  territory  or 
possession  of  the  United  States.  Under 
the  regulations,  any  such  movement  is 
defined  as  "interstate  movement." 

Of  the  articles  governed  by  the 
regulations,  some  are  absolutely 
prohibited  interstate  movement.  Others 
are  prohibited  such  movement  if  they 
fail  to  meet  certain  qualifying  criteria. 
Before  the  effective  date  of  this  final 
rule,  the  interstate  movement  of 
carambola  from  Hawaii  was  prohibited 
because  of  the  risk  that  it  could  spread 
injurious  insects  from  Hawaii  to  other 
parts  of  the  United  States. 

On  March  21,  1994,  we  published  in 
the  Federal  Register  (59  FR  13256- 
13257.  Docket  No.  93-118-1)  a  proposal 
to  allow  the  tniit  of  carambola 
[Aveirhoa  carambola)  to  be  moved 
interstate  from  Hawaii  under  specified 
conditions.  One  of  the  proposed 
conditions  for  interstate  movement  was 
that  the  finit  be  treated  with  a  specified 
cold  treathient.  This  treatment  has  been 
determined  to  be  effective  against  the 
insects  in  Hawaii  that  attack 
carambola — i.e.,  the  Mediterranean  fruit 
fiy  (Ceratitis  capitata),  the  melon  fly 
(Bactrocera  cucurbitae),  and  the 
Oriental  fruit  fly  (Bactrocera  dorsal  is). 

We  solicited  comments  concerning 
our  proposed  rule  for  60  days  ending 
May  20,  1994.  We  received  six 
comments  by  that  date.  The  comments 
were  from  a  municipality  in  Hawaii,  an 
agricultural  association,  and  other 
members  of  the  public. 

Five  of  the  commenters  supported  the 
proposal  as  written.  One  commenter 
expressed  concerns  regarding  the  testing 
done  on  the  prescribed  treatment.  We 
discuss  below  each  of  the  issues  raised 
by  the  commenter. 

The  commenter  stated  that  it 
appeared  that  the  research  done  to  test 
a  cold  treatment  against  insect  pests  of 
carambola  did  not  include  phytotoxicity 
tests,  or  the  impact  of  the  proposed 
treatment  upon  the  quality  of  Hawaiian 
carambola.  We  are  making  no  changes 
based  on  this  comment.  The 
Agricultural  Research  Service  (ARS)  of 
the  U.S.  Department  of  Agriculture 
conducted  tests  on  a  preliminary  basis 
in  conjunction  with  the  Hawaii 
carambola  industry  to  determine 
whether  the  ftniit  would  tolerate  the 
proposed  cold  treatment.  Fruit  of 
carambola  was  stored  at  1  1+0.6  "C  for 
12  days.  No  adverse  impact  on  fruit 
quality  or  marketability  was  observed. 


which  follows  the  trend  of  previous 
observations  by  Campbell,'  Campbell  et 
al.,^  and  Miller  et  al.,^  showring  that  the 
fruit  of  carambola  tends  to  tolerate 
refrigeration  relatively  well. 

Notwithstanding  the  tests  discussed 
above,  it  should  be  emphasized  that  all 
quarantine  treatments  may  affect  fruit 
quality  in  some  way.  For  this  reason,  the 
APHIS  Plant  Protection  and  Quarantine 
(PPQ)  Treatment  Manual,  which  is 
incorporated  by  reference  into  the 
regulations  at  7  CFR  300.1,  states  that  all 
treaunents  are  applied  at  the  importer's 
risk,  and  that  PPQ  cannot  be  held 
responsible  for  loss  or  damage  as  a 
result  of  any  prescribed  treatments. 

The  commenter  also  stated  that  the 
study  did  not  specify  the  cultivar  of 
fruit  used  for  testing.  According  to  the 
commenter,  sweet  and  tart  varieties  of 
carambola  may  have  very  different  host 
characteristics,  and  fruit  size  may  have 
an  impact  upon  the  application  of  the 
treatment.  We  are  maJcing  no  changes 
based  on  this  comment.  In  its  cold 
treatment  tests,  ARS  used  both  "sweet" 
and  "tart"  culUvars.  Nel  showed  that 
temperatures  and  exposure  times 
required  to  disinfest  Mediterranean  fruit 
fly  from  different  host  fruits  remained 
constant  regardless  of  host  fruit.''  This 
"generic"  approach  to  cold  treatments 
has  been  accepted  for  other  fruit  fly 
species,  including  Mexican  fruit  fly,  A. 
ludens  (Loew),  and  Queensland  fruit  fly. 
Bactrocera  tryoni  Froggatt. 

With  regard  to  the  effect  of  fruit  size 
on  cold  treatment  application,  ARS 
made  the  same  obser\'ation  as  Gould 
and  Sharp,  who  concluded  that  "*   '   * 
in  terms  of  total  treatment  time,  there  is 
a  small  difference  in  cool-down  time 
between  a  large  and  a  small 
carambola."*  In  other  words,  fruit  size 
is  not  an  important  consideration  in 
treatment  application.  Additionally, 
APHIS  closely  regulates  treatments  by 
means  of  temperature-monitoring 
devices,  and  the  treatment  time  is  not 


'  Campbell,  C.  A.  1987.  Carambola  Fruit 
Development  and  Storage  in  Florida  M.S.  thesis. 
University  of  Florida.  Gainesville.  1  L. 

^Campbell.  C.  A.,  D.  ].  Huber  and  K.  E.  Koch, 
1987  Postharvest  Response  of  Caranibolas  to 
Storage  at  Low  Temperatures.  Proc.  Fla  State  Hort. 
Soc.  100:  272-275. 

1  Miller.  \V  R.  R.  E.  McDonald  and  M.  Nisperos- 
Carriedo.  1991  Quality  of  "Arkin"  C^rambolas  with 
or  without  Conditioning  Followed  by  Low- 
Temperature  Quarantine  Treatment.  Proc.  Fla.  State 
Hort.  Soc.  104;  118-122. 

■■Nel.  R.  G.  1936.  The  Utilization  of  Low 
Temperatures  in  the  Sterilization  of  Deciduous 
Kruil  Infested  with  the  Immature  Stages  of  the 
Mediterranean  Fruit  Fly,  Ceratitis  copitala 
(Wiedemann)  Sci  Bull  Dept  Agric.  S  Afr  \o 
155 

'Gould.  W  P  and  I  L.Sharp  1990  ColdSlorage 
Quarantine  Treatment  for  Cara.nibolas  Infested  with 
the  Caribbean  Fruit  Fly  (Diptera:  Tephrjlid.ip).  J 
Econ  Entomol  83  458-460 


considered  to  have  begun  until  the  fruit 
has  reached  the  required  treatment 
temperature. 

Tne  commenter  stated  that  the 
artificial  infestation  procedure  used  in 
the  study  may  have  placed  stress  on  the 
fruit  fly  larvae,  making  them  more 
susceptible  to  cold  than  would  be  wild 
flies  in  a  natural  infestation.  According 
to  the  commenter,  the  large  number  of 
larvae  artificially  raised  on  the  small 
amount  of  fruit  used  in  the  study  could 
have  produced  overcrowding  effects  not 
representative  of  field  conditions. 

We  are  making  no  changes  based  on 
these  comments.  Because  of  the 
difficulty  in  obtaining  infestation 
through  adult  oviposition,  ARS  turned 
to  artificial  infestation  methods.  The 
most  successful  artificial  infestation 
method  used  by  ARS  did  not  attempt  to 
rear  the  insects  on  carambola,  except 
during  the  cold  treatment  period,  during 
which  eggs  and  larvae  were  reared  on 
both  treated  and  control  carambola. 
Following  the  treatment  period,  the  eggs 
and  larvae  were  removed  from  both  the 
treated  and  control  carambola  and  were 
placed  onto  a  moist  larval  diet.  This 
significantly  increased  survival  of  eggs 
and  larvae  from  the  controls,  and 
provided  optimum  conditions  for 
survival  to  occur  among  the  treated  eggs 
and  larvae.  This  method  biased  the  tests 
toward  the  insects'  survival,  rather  than 
toward  mortality 

With  regard  to  the  commenter's 
statement  regarding  the  number  of  fruit 
flies  raised  on  carambola,  ARS 
concluded  that  the  effects  of  the 
treatment  could  not  be  attributed  to 
infestation  load.  ARS  reported  that, 
although  the  results  were  erratic, 
occasional  large  numbers  of  fruit  flies, 
greatly  exceeding  the  "normal"'  field 
infestations,  were  reared  from 
artificially  infested  carambola  controls. 
From  this.  ARS  concluded  that  the 
effects  of  the  treatment  could  not  be 
attributed  to  infestation  load.  ARS 
indicated  that  it  chose  the  optimum 
infestation  methods  that  provided  insect 
recovery  while  testing  the  quarantine 
security  limits  of  the  treatment. 

The  commenter  also  stated  that  field 
populations  of  flies  might  naturally  be 
better  adapted  to  surviving  the  cold  than 
the  laboratory -reared  flies  used.  Wr  are 
making  no  changes  based  on  this 
comment  ARS  concluded  that  there  is 
no  evidence  that  fruit  flies  from 
different  elevations  in  Hawaii  respond 
differently  to  cold  treatments 
According  to  ARS,  this  is  consisteni 
with  previous  testing  that  revealed  no 
evidence  that  Caribbean  fruit  flies  from 
their  northernmost  range  in  Florida 
respond  differently  to  cold  treatments  u) 
carambola. 
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The  commenter  also  stated  that, 
although  the  tested  treatment  satisfied 
statistical  security  requirements,  the  fact 
that  some  fruit  flies  survived  the 
treatment  might  indicate  an 
unacceptable  risk  when  the  treatment  is 
applied  on  a  commercial  scale.  We  are 
piaking  no  changes  based  on  this 
comment.  The  data  provided  by  ARS 
indicates  that  "probit  9"  security  (at 
least  99.968  percent  insect  mortality 
rate)  was  obtained  by  storage  of 
carambola  at  1,1±0.6  "C  for  12  days. 

EfTective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and.  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Immediate  implementation  of  this  rule 
is  necessary  to  provide  relief  to  those 
persons  who  are  adversely  affected  by 
restrictions  we  no  longer  find 
warranted.  The  shipping  season  for 
carambola  from  Hawaii  is  imminent. 
Making  this  rule  effective  immediately 
will  allow  interested  producers  and 
others  in  the  marketing  chain  to  h>enefit 
during  this  year's  shipping  season. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Insf)ection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Re^ster. 

Executive  Urder  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  t)een  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

We  are  allowing  the  fruit  of  carambola 
to  move  from  Hawaii  to  other  parts  of 
the  United  States,  under  safeguards  to 
prevent  the  introduction  of  injurious 
plant  pests  from  Hawaii. 

At  present,  there  are  approximately  5 
to  10  farms  in  Hawaii  that  produce 
commercial  quantities  of  carambola. 
These  farms  are  small,  family-owned. 
o[>e  rations. 

This  rule  will  provide  Hawaiian 
producers  with  access  to  markets  in 
other  parts  of  the  United  States.  We 
(estimate  that  approximately  1.500  to 
:i.000  pounds  of  fresh  caramt>ola  fruit 
might  be  shipped  from  Hawaii  to  other 
parts  of  the  United  States  annually. 
These  shipments  would  have  an 
trstimated  annual  market  value  of 
between  $3,000  and  $9,800,  depending 
on  market  prices.  This  represents  less 
than  .0002  (>ercent  of  total  Hawaiian 
agricuhural  production  The  average 
annual  market  value  of  Hawaiian 
agricultural  products  totals  about  $600 
million. 


Small  shippers  of  Hawaiian  fruits  and 
vegetables  may  also  receive  some 
benefits  from  this  rule.  We  estimate  that 
between  10  and  15  small  entities  will  be 
able  to  increase  marginally  the  volume 
of  products  shipped  to  other  parts  of  the 
United  States. 

Under  these  circum.stances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OIVfB),  and  there  are  no  new 
requirements.  The  assigned  0MB 
control  number  is  0579-0049. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests,  Quarantine. 

7  CFR  Part  318 

Cotton.  Cottonseeds,  Fruits,  Guam, 
Hawaii,  Plant  diseases  and  pests,  Puerto 
Rico.  Quarantine,  Transportation, 
Vegetables,  Virgin  Islands. 

Accordingly.  7  CFR  parts  300  and  318 
are  amended  as  follows: 

PART  30&--INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

AudMcily:  7  U.S.C  ISOee.  1S4.  161. 162. 
167;  7  CFR  2  17.  2  51.  and  371.2(c) 

2.  In  §300.1.  paragraph  (a)  is  revised 
to  read  as  follows: 

§300.1     Materials  incorporate<l  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
was  revised  and  reprinted  November  30. 
1992,  and  includes  all  revisions  through 
August  1994,  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 


of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  318— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

3.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Authority:  7  U  S.C.  150bb.  150dd.  150ee. 
ISOff.  161,  162.  164a,  167;  7  CFR  2.17.  2.51, 
and  371.2(c). 

§318.13-4    [Amended] 

4.  Section  318.13—4  is  amended  by 
adding,  at  the  end  of  the  section,  the 
following:  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0579-0049)" 

5.  A  new  §318.13-4h  is  added  to  read 
as  follows: 

§318.1i-4h     Administrative  instructions; 
conditions  governing  the  nx>venr>ent  ol  the 
fruit  ot  carambola  from  Hawaii 

(a)  Subject  to  the  requirements  of 
§§318.13-3  and  318.13-4  and  any  other 
applicable  regulations,  the  fruit  of 
carambola  may  b>e  moved  interstate  from 
Hawaii  only  if  it  is  treated  under  the 
supervision  of  an  inspector  with  a 
treatment  authorized  by  the 
Administrator  for  the  following  pests: 
the  Mediterranean  fruit  fly  (Ceratitis 
capitata),  the  melon  Hy  (Bactrocera 
cucurbitae),  and  the  Oriental  fruit  fly 
(Bactrocera  dorsalis). 

(b)  Treatments  authorized  by  the 
Administrator  are  listed  in  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  at  §  300.1  of  this  chapter. 

Done  in  Washington,  DC.  this  19th  day  of 
September  1994. 

Terry  L.  Medley. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

jFR  Doc.  94-23638  Filed  9-23-94;  8:45  ami 
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9  CFR  Parts  54  and  91 
[Docket  No.  90-070-2] 

Inspection  and  Handling  of  Livestock 
for  Exportation 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTJON:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  regarding  inspection  and 
handling  of  livestock  for  exportation  to 
provide  that  United  States  origin  health 
certificates  include  all  test  results, 
certifications,  or  other  statements 
required  by  the  foreign  country  of 
destination.  This  action  is  necessary  to 


ensure  that  the  origin  health  certificate 
contains  all  of  the  information  required 
by  the  foreign  country  of  destination. 
We  are  also  amending  the  requirements 
concerning  scrapie  for  sheep  and  goats 
intended  for  export.  This  action  clarifies 
the  regulations  and  makes  the 
terminology  used  in  the  export 
regulations  consistent  with  that  used  in 
our  domestic  scrapie  regulations.  We  are 
also  revising  one  definition  in  the 
domestic  scrapie  regulations  to  make 
the  definitions  in  those  regulations 
consistent  with  each  other. 
EFFECTIVE  DATE:  October  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Najam  Faizi,  Senior  Staff  Veterinarian, 
Import-Export  Animals  Staff,  National 
Center  for  Import-Export,  Veterinary 
Services,  APHIS,  USDA.  room  762, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MB  20782.  (301)  436-8383. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations),  prescribe  conditions  for 
exporting  animals  from  the  United 
States. 

On  May  13.  1994,  we  published  in  the 
Federal  Register  (59  FR  24979-24982, 
Docket  No.  93-070-1)  a  proposal  to 
amend  the  regulations  by  providing  that 
United  States  origin  health  certificates 
include  all  test  results,  certifications,  or 
other  statements  required  by  the  foreign 
country  of  destination.  We  also 
proposed  to  amend  the  requirements 
concerning  scrapie  for  sheep  and  goats 
intended  for  export,  in  order  to  clarify 
the  regulations  and  make  the 
terminology  used  in  the  export 
regulations  consistent  with  that  used  in 
the  domestic  scrapie  regulations. 
Additionally,  we  proposed  to  revise  a 
definition  in  the  domestic  scrapie 
regulations  to  make  the  definitions  in 
those  regulations  consistent  with  each 
other. 

We  solicited  comments  concerning 
the  proposed  rule  for  a  60-day  comment 
period  ending  July  12,  1994.  The  one 
comment  we  received  by  that  date 
supported  the  proposal  as  written. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  purposes  of  Executive 
Order  12866,  and,  therefore,  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  rule  on  small  entities. 

This  rule  requires  that  the  origin 
health  certificate  required  for  animals 
exported  from  the  United  Slates  include 
any  test  results,  certifications,  or  other 
statements  required  by  the  foreign 
country  of  destination.  It  also  revises  the 
export  regulations  in  9  CFR  part  91  to 
make  them  consistent  with  the 
regulations  in  9  CFR  parts  54  and  79 
regarding  the  Voluntary  Scrapie  Flock 
Certification  Program. 

No  issues  were  raised  by  public 
comments  in  response  to  the  Initial 
Regulatory  Flexibility  Analysis  we 
published  in  our  proposal,  and  we 
identified  no  significant  alternatives  to 
this  rule.  We  anticipate  that  the  changes 
involving  certification  will  have  little  or 
no  impact  on  domestic  exporters.  In 
order  for  exporters  to  sell  their  animals 
abroad,  the  animals  must  meet  the 
import  requirements  of  the  country  of 
destination.  Therefore,  it  is  in  the 
exporter's  interest  to  ensure  that  those 
requirements  are  met.  This  rule  change 
requires  only  that  the  origin  health 
certificate  include  all  test  results, 
certifications,  or  other  statements 
required  by  the  country  of  destination. 
However,  estimates  of  the  number  of 
animals  and  the  number  of  small 
entities  that  will  be  affected,  and  the 
potential  costs  to  exporters,  are  not 
available. 

The  changes  to  the  regulations 
concerning  sheep  and  goats  with  regard 
to  scrapie  will  affect  some  producers. 
Under  the  regulations,  sheep  and  goats 
from  "source  flock"  premises  may  not 
be  exported.  Under  the  regulations  prior 
to  the  effective  date  of  this  rule,  source 
flock  premises  are  considered  those 
from  which  an  animal  affected  with 
scrapie  was  moved  within  18  months  or 
less  prior  to  showing  signs  of  scrapie. 
Under  this  rule,  the  export  of  sheep  and 
goats  from  source  flocks  continues  to  be 
prohibited,  but  the  meaning  of  source 
flock  is  revised  to  mean  a  fiock  in  which 
at  least  two  animals  were  diagnosed  as 
scrapie-positive  animals  at  an  age  of  54 
months  or  less,  provided  the  second 
diagnosis  was  made  within  60  months 
of  the  first,  and  provided  the 
requirements  of  a  flock  plan  have  not 
been  completed.  This  change  makes  the 
regulations  more  restrictive,  and  may 
increase  the  number  of  animals 
prohibited  exportation  because  they 
originated  in  a  source  fiock.  However,  as 
of  July  1993,  there  were  only  five  source 
flocks  in  the  United  States. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0020. 

List  of  Subjects 

9  CFR  Part  54 

Animal  diseases,  Goats,  Indemnity 
payments.  Sheep. 

9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports,  Livestock,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  parts  54  and  91 
are  amended  as  follows: 

PART  54— CONTROL  OF  SCRAPIE 

1.  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authoritv:  21  U.S.C.  Ill,  114.  114a,  134»- 
134h;  7  CFR  2.17,  2.51,  and  371.2(d). 

2.  Section  54.1  is  amended  by 
removing  the  definition  of  scrapie- 
exposed  animals  and  by  adding,  in 
alphabetical  order,  a  definition  of 
exposed  animal  to  read  as  follows: 

§54.1    Definitions. 

*         •         •         •         * 

Exposed  animal.  Any  animal  which 
has  been  in  the  same  flock  at  the  same 
time  within  the  previous  60  months  as 
a  scrapie-positive  animal,  excluding 
limited  contacts.  Limited  contacts  are 
contacts-between  animals  that  occur  off 
the  premises  of  the  flock,  and  do  not 
occur  during  or  immediately  after 
parturition  for  any  of  the  animals 
involved.  Limited  contacts  do  not 
include  commingling  (when  animals 
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concurrently  share  the  same  pen  or 
same  section  in  a  transportation  unit 
where  there  is  uninhibited  physical 
contact). 


PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

3.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 

Authority:  21  U.S.C.  105.  112.  113.  114a. 
120.  121.  134b.  134f.  136.  136a.  612.613. 
614.  618;  46  U.S.C.  466a.  466b;  49  U.S.C. 
1509(d);  7  CFR  2.17.  2.51,  and  371.2(d). 

§91.3     [Amended] 

4.  In  §91.3,  paragraph  (a)  is  amended 
by  removing  "§  161.2"  in  the  fourth 
sentence  and  replacing  it  with 

"§  161. 3(k)  of  this  chapter",  and  by 
adding  a  new  sentence  at  the  end  of  the 
paragraph  to  read  as  follows: 

§91.3    General  Export  requirements. 

(a)  •   •  •  'The  origin  health 
certificate  shall  include  all  test  results, 
certifications,  or  other  statements 
required  by  the  foreign  country  of 
destination. 


5.  In  §91.6.  and  paragraph  (a)(3)  is 
revised  as  set  forth  below:  footnote  4  is 
removed. 

§91.6    Goats. 
(a)  •   •    • 

(3)  No  goat  shall  be  exported  if  it  is 
a  scrapie-positive  animal  or  an  exposed 
animal,  as  deHned  in  9  CFR  parts  54  and 
79,  or  if  it  has  ever  been  in  an  infected 
flock,  source  flock,  or  trace  flock,  as 
defined  in  9  CFR  parts  54  and  79;  or  if 
it  is  the  progeny,  parent,  or  sibling  of 
any  scrapie-positive  animal. 
•        •        •        *        « 

6.  In  §91.8.  paragraph  (a)  introductory 
text  is  revised  to  read  as  follows: 

§91.8    ShMp. 

(a)  No  sheep  shall  be  exported  if  it  is 
a  scrapie-positive  animal  or  an  exposed 
animal,  as  defined  in  9  CFR  parts  54  and 
79.  or  if  it  has  ever  been  in  an  infected 
flock,  source  flock,  or  trace  flock,  as 
defined  in  9  CFR  parts  54  and  79;  or  if 
it  is  the  progeny,  parent,  or  sibling  of 
any  scrapie-positive  animal. 


§§91.6  and  91.8    [Antended] 

7.  In  §91.6,  paragraph  (a)(5),  and 
§91.8.  paragraph  (a)(2),  footnote  5  and 
the  references  to  footnote  5  are 
redesignated  as  footnote  4. 


Done  in  Washington,  DC.  this  19th  day  of 
September  1994 
Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
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BILUNG  CODE  MIO-M-^ 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  110 
RIN3150-AE31 

Specific  Licensing  of  Exports  of 

C€n.im  Aipha-Emittmg  Radionuclides 
and  Byproduct  Material 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTIOM:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  establish  specific 
licensing  controls  on  the  export  of  bulk 
tritium,  transuranic  isotopes  americium- 
242m,  califomium-249,  califomium- 
251.  curium-245,  curium-247,  and 
certain  specified  alpha-emitting 
radionuclides:  revise  and  establish  new 
general  licenses  for  tritium  and  the 
specified  alpha-emitting  radionuclides 
which  are  keyed  to  the  recipient 
country's  membership  in  the  Nuclear 
Suppliers  Group;  remove  Argentina, 
Brazil,  and  Chile  from  the  list  of 
restricted  destinations;  and  revise  the 
general  license  for  exports  of  Canadian- 
origin  uraniiun.  The  amendments  are 
necessary  to  conform  the  export  controls 
of  the  United  States  to  international 
export  control  guidelines  and  a  treaty 
obligation  of  the  U.S.  under  the  U.S.- 
Canada Agreement  for  Cooperation. 
EFFECTIVE  DATE:  November  10.  1994. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Elaine  Hemby,  Office  of  International 
Programs,  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  504-2341. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  17.  1993  (58  FR  14344).  the 
NRC  published  in  the  Federal  Register 
a  proposed  rule  that  would  amend 
NRC's  regulations  in  10  CFR  Part  110 
pertaining  to  the  export  of  nuclear 
material  and  equipment.  The  proposed 
amendments  would  revoke  the  current 
general  licenses  for  bulk  tritium  and 
alpha-emitting  radionuclides  having  an 
alpha  half-life  of  10  days  or  greater  but 
less  than  200  years  to  conform  NRC's 
regulations  to  the  export  control 
guidelines  of  the  Nuclear  Suppliers 


Group  (NSG)  for  nuclear-related,  dual- 
use  items  contained  in  IAEA  INFCIRC/ 
254/Revision  1/Part  2  and  approved  in 
1992.'  The  alpha-emitting  radionuclides 
subject  to  this  rule  are  plutonium-236, 
plutonium-238,  thorium-227,  thorium- 
228,  uranium-230,  uranium-232. 
actinium-225,  actinium-227, 
califomium-248,  califomium-250, 
califomiura-252,  curium-240,  curium- 
241.  curium-242.  curium-243.  curium- 
244,  einsteinium-252,  einsteinium-253, 
einsteinium-254,  einsteinium-255, 
fermium-257,  gadolinium-148, 
mendelevium-258,  polonium-208, 
polonium-209,  polonium-210,  and 
radium-223  (specified  alpha-emitting 
radionuclides).  Consistent  with  the  NSG 
guidelines,  new  general  licenses  would 
be  established  to  permit  the  export  of 
the  specified  alpha-emitting 
radionuclides  and  dispersed  tritium  to 
countries  which  are  members  of  the 
NSG  dual-use  guidelines  and  to  permit 
the  export  of  the  specified  alpha- 
emitting  radionuclides  to  most  other 
countries  when  in  a  device,  or  a  source 
for  use  in  a  device,  containing  less  than 
100  millicuries  (3.7  GBq)  of  alpha 
activity  per  device  (10  CFR  part  71, 
appendix  A,  provides  specific  activities 
in  curies  per  gram). 

The  current  general  license  for  source 
material  in  §  110.22(b)  would  be  revised 
to  reduce  the  annual  limit  of  Canadian- 
origin  natural  uranium  that  can  be 
exported  to  any  single  country  from 
1.000  kilograms  to  500  kilograms  to  help 
assure  U.S.  compliance  with  provisions 
of  the  U.S. -Canada  Agreement  for 
Cooperation. 

Tlie  current  general  licenses  for 
transuranic  isotop)es  americium-242m. 
califomium-249.  califomium-251, 
curium-245.  and  curium-247  would  be 
revoked  to  conform  NRC's  regulations  to 
the  International  Atomic  Energy  List  of 
the  Coordinating  Committee  on 
Multilateral  Export  Controls  (COCOM). 
Although  COCOM  was  dissolved  in 
March  1994.  the  NRC  is  placing  specific 
licensing  controls  on  these  isotopes 
because  the  U.S.  and  other  COCOM 
member  countries  agreed  to  retain 
export  controls  on  the  existing  COCOM 
list  of  items.  Steps  are  now  being  taken 
by  former  COCOM  member  countries  to 
propose  that  the  NSG  control  most,  if 
not  all,  of  the  nuclear  commodities  on 
the  COCOM  list. 


'  Tritium  and  reactor  produced  alpha-emitting 
radionuclides  ar«  the  two  commodities  on  the  NSG 
dual-use  list  whose  exports  are  regulated  by  the 
NRC.  The  other  items  identiHed  on  this  list, 
hicluding  alpha-emitting  radionuclides  produced 
with  nuclear  particle  accelerators,  are  subject  to 
Department  of  Commerce  export  controls,  and  are 
contained  on  a  list  referred  to  as  the  Nuclear 
Referral  List. 


The  proposed  amendment  to 
restructure  Appendix  A.  which 
describes  the  nuclear  reactor  equipment 
subject  to  NRC  licensing  authority,  will 
be  addressed  in  a  separate  rulemaking 
proceeding. 

II.  Comments  on  the  Proposed  Rule 

The  Commission  received  six  letters 
commenting  on  the  proposed  rule. 
Copies  of  the  letters  are  available  for 
public  inspection  and  copying  for  a  fee 
at  the  Commission's  Public  Document 
Room,  located  at  2120  L  Street,  NVV 
(Lower  Level).  Washington.  DC.  Five  of 
the  letters,  two  of  which  were  from  the 
same  company,  came  from  U.S. 
manufacturers  that  utilize  sources 
containing  the  specified  alpha-emitting 
radionuclides.  These  commenters 
strongly  objected  to  the  revocation  of 
the  general  licenses  for  the  specified 
alpha-emitting  radionuclides, 
particularly  californium-252  (Cf-252). 
The  commenters  indicated  that  the 
specific  licensing  requirements  could 
result  in  serious  economic  disadvantage 
to  their  export  business.  It  is  their  vievv 
that  specific  licenses  would  be 
disruptive  to  their  businesses  and  cause 
them  to  lose  potential  business  because 
of  the  higher  expenses  of  license 
application  fees,  the  additional 
paperwork  burden,  time  delays,  and 
uncertainties  in  delivery.  One 
commenter  believed  the  current  general 
license  regulations  in  Part  40  provided 
sufficient  documentation  to  identify  the 
supplier,  quantity  exported,  and  end 
user/end  use.  Several  commenters 
argued  that  the  revisions  were 
unnecessary  and  were  without  any 
benefit  to  the  stated  objective  of 
nonproliferation  of  nuclear  weapons. 

In  view  of  these  adverse  comments, 
the  NRC  asked  the  companies  to  provide 
specific  sales  data  on  their  exports  to 
better  understand  the  implications  of 
the  new  regulation.  After  reviewing  the 
responses,  the  NRC  continues  to  believe 
that  the  economic  impact  on  these 
companies  is  not  significant  because  of 
the  steps  we  have  taken  to  address  their 
concerns.  First,  the  new  general  licenses 
permit  the  export  of  the  specified  alpha- 
emitters  in  quantities  up  to  100 
millicuries  to  most  countries,  even 
when  they  are  shipped  separately  from 
the  equipment  in  which  they  are  to  be 
used.  This  understanding,  in  itself, 
reduced  much  of  their  concerns.  The 
final  rule  was  revised  to  clarify  this 
point.  Other  new  general  licenses 
permit  the  export  of  unlimited 
quantities  (except  as  limited  by  existing 
general  licenses)  of  the  sp>ecified  alpha- 
emitting  radionuclides  to  NSG  member 
countries.  These  new  general  licenses 
will  allow  the  companies  to  export  a 


significant  quantity  of  their  Cf-252 
sources,  including  replenishment 
sources,  without  obtaining  specific 
licenses.  Also  the  companies  are 
'  encouraged  to  apply  for  broad,  long- 
term  licenses  to  export  their  Cf-252 
sources.  These  kinds  of  applications 
could  include  customers  in  a  number  of 
friendly.  non-NSG  countries  and  in 
sufficient  quantities  to  cover 
replenishment  sources  for  six  years. 

Several  commenters  questioned 
whether  a  source  containing  less  than 
100  millicuries  (186  micrograms)  of  Cf- 
252,  if  shipped  separately  from  the 
device  in  which  it  is  to  be  used,  could 
be  exported  under  the  proposed  new 
general  license.  One  commenter  noted 
that  in  the  NRC  materials  licensing 
regulations,  a  "source"  is  not  defined  as 
a  "device".  As  stated  above,  the  NRC 
considers,  for  the  purpose  of  part  110, 
that  the  export  of  a  Cf-^52  source  for  use 
in  a  specified  device  qualifies  for  this 
general  license.  The  new  general 
licenses  are  revised  to  clarify  this  point. 

One  commenter  requestea  that  the 
effective  date  of  the  rule  be  delayed  or 
that  exports  under  contract  be  exempted 
by  a  "grandfather"  clause  to  avoid 
possible  forced  defaults  in  currently 
existing  contracts  that  are  now  subject 
to  specific  licensing  controls.  In 
response  to  this  concern,  the  effective 
date  of  this  rule  is  45  days  after 
publication.  This  should  be  sufficient 
time  for  exports  that  are  "in  process"  to 
be  accomplished  without  default.  The 
NRC  did  not  consider  a  "grandfather" 
clause  in  the  rule  to  cover  committed 
contracts.  One  commenter  has 
committed  contracts  to  deliver  Cf-252 
sources  to  the  year  1997.  The  NRC 
believes  these  sources  should  not  be 
excluded  from  the  new  regulation  for 
more  than  another  few  weeks.  The 
applicable  export  control  guidelines 
were  agreed  to  by  the  U.S.  and  other 
NSG  member  countries  in  1992  and 
should  be  implemented  by  the  NRC 
without'an  extended  delay. 

A  commenter  representing  a  major 
U.S.  vendor  stated  that  the  proposed 
restructuring  of  Appendix  A  and  the 
new  language  still  did  not  clearly 
delineate  which  minor  reactor 
components  required  NRC  licenses  and 
which  fall  within  the  jurisdiction  of  the 
Department  of  Commerce.  The 
commenter  believed  that  the  proposed 
amendment  could  result  in  increased 
confusion  for  exporters.  In  view  of  this 
comment,  the  Commission  defers 
consideration  of  the  revision  of 
Appendix  A  to  a  future  rulemaking. 

"The  same  commenter  was  concerned 
that  service  tooling  contaminated  with 
residual  byproduct,  source,  or  special 
nuclear  material  may  be  subject  to 


specific  licensing  controls  under  the 
proposed  rule.  It  is  not  the  intent  of  the 
NRC  to  place  new  controls  on  these 
types  of  nuclear  materials  in  this 
rulemaking. 

III.  The  Final  Rule 

Under  current  NRC  regulations,  bulk 
tritium  in  quantities  up  to  100  curies, 
the  specified  alpha-emitting 
radionuclides  in  unlimited  quantities, 
and  transuranic  isotopes  americium- 
242m,  califomium-249.  califomium- 
251,  and  curium-245  in  unlimited 
quantities  can  be  exported  to  most 
countries  under  general  licenses.  The 
final  rule  amends  the  general  license 
provisions  in  §§110.21-110.23  for  the 
export  of  special  nuclear,  source,  and 
byproduct  material  to  revoke  the  general 
licenses  for  these  materials.  Specific 
licensing  controls  are  established  on  the 
above  materials.  Although  some  of  the 
specified  alpha-emitting  radionuclides 
inadvertently  were  not  specifically 
identified  in  the  proposed  rule,  they  are 
included  in  the  general  license 
revocation  implemented  by  this  rule. 

Argentina,  Brazil,  and  Chile  are 
removed  from  the  list  of  restricted 
destinations  in  §  110.29.  Since 
publication  of  the  proposed  rule. 
Argentina  and  Brazil  have  ratified  and 
begun  implementation  of  the  Argentina/ 
Brazil/IAEA  full-scof)e  safeguards 
agreement  and  Chile  has  waived  into 
force  the  Treaty  of  Tlatelolco. 

Section  110.30  is  a  list  of  the  other 
member  countries  of  the  NSG.  Exports 
of  the  specified  alpha-emitting 
radionuclides  in  unlimited  quantities 
(except  as  limited  by  the  existing 
general  licenses)  and  dispersed  tritium 
in  quantities  up  to  40  curies  per  device 
are  permitted  to  NSG  member  countries 
under  the  new  general  licenses 
established  for  them.  Subsequent  to  the 
publication  of  the  proposed  mie, 
Argentina  has  become  a  member  of  the 
NSG  and  is  included  in  the  list. 

Three  items  covered  in  this  final  mle 
were  not  specifically  identified  in  the 
proposed  rule:  (1)  The  general  licenses 
in  §  110.23  for  einsteinium-252  -253 
-254  -255,  fermium-257,  gadolinium- 
148.  and  mendelevium-258  are  revoked; 
(2)  Argentina,  Brazil,  and  Chile  are 
removed  from  the  restricted  destination 
list  in  §  110.29;  and  (3)  Argentina  is 
added  to  the  NSG  member  list  in 
§  110.30.  Although  the  NRC  did  not 
publish  these  changes  for  comment  in 
the  proposed  mle,  the  NRC  is  merely 
codifying  international  obligations  of 
the  United  States.  The  NRC  is 
proceeding  to  final  rule  because  these 
changes  involve  a  foreign  affairs 
function  of  the  United  States.  Therefore, 
solicitation  of  public  comment  is  not 
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required  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553(a)(1))  and 
lOCFR  110.132(e)  and  110.134.  Here 
solicitation  of  public  comments  would 
delay  U.S.  conformance  with  its 
international  obligations  and  therefore 
would  not  be  in  the  public  interest. 

Environmental  Impact:  Categorical 
Exclusioa 

The  NRC  has  determined  that  this 
fmal  rule  is  the  type  of  action  described 
as  a  categorical  exclusion  under  10  CFR 
51.22  (c)(1)  and  (c)(2).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  this  Hnal  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Ofhce  of  Management  and  Budget, 
approval  numbers  3150-0036  and  3150- 
0027. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  less  than  3  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspe<;t  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6F33).  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  and  to  the  Desk 
Officer.  Office  of  Information  and 
Regulatory  Affairs.  NEOB-10202. 
(3150-0036,  3150-0027),  Office  of 
Management  and  Budget,  Washington, 
DC  2().S()3, 

Regulatory  Analysis 

See  the  discussion  in  the  Regulatory 
Flexibility  Certification  for  the  final 
regulatory  analysis  for  this  rule. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Based  on  the  information  available  to 
the  Commission  at  the  time  the 
proposed  rule  was  published,  the 
Commission  previously  certified  that 
the  proposed  rule,  if  adopted  in  final 
torm.  wuuld  not  have  a  significant 
economic  impact  on  a  substantial 
numtwr  of  small  entities.  The 


information  to  support  this  was 
obtained  from  the  Department  of 
Energy's  national  laboratories  and  some 
industry  sources.  The  Commission  also 
invited  any  small  entity  that  determined 
that  it  is  likely  to  bear  a 
disproportionate  economic  impact 
because  of  its  size  to  notify  the 
Commission. 

The  Commission  received  four 
comments  on  the  proposed  rule  from 
U.S.  manufacturers  that  utilize 
radioactive  sources  containing  Cf-252. 
Two  of  the  companies  qualify  as  small 
entities.  Through  their  comments,  the 
Commission  became  aware  of  the 
potentially  detrimental  economic 
impact  that  the  revocation  of  the  general 
licen.ses  under  which  they  were 
permitted  to  export  Cf-252  would  have. 
In  view  of  these  adverse  comments,  the 
NRC  asked  the  companies  to  provide 
sales  data  on  their  exports  to  better 
reflect  the  implications  of  the  new 
regulation.  Based  on  a  review  of  this 
summary  data,  the  NRC,  in  cooperation 
with  the  companies,  found  that  the 
impact  of  the  rule  changes  on  future 
sales  will  be  much  less  than  they  had 
feared. 

First,  new  general  licenses  are 
established  to  permit  the  export  of  CF- 
252  sources  in  quantities  up  to  100 
millicuries  to  most  countries,  even 
when  they  are  shipped  separately  from 
the  equipment  in  which  they  are  to  be 
used.  This  understanding,  in  itself, 
reduces  much  of  their  concerns. 
Further,  other  new  general  licenses  are 
established  to  f)ermit  the  export  of 
unlimited  quantities  (except  as  limited 
by  existing  general  licenses)  of  Cf-252 
sources  to  NSG  member  countries. 
These  new  general  licenses  will  allow 
the  companies  to  export  a  significant 
quantity  of  their  Cf-252  sources, 
including  replenishment  sources, 
without  obtaining  specific  licenses.  In 
addition,  the  companies  may  submit 
broad,  long-term  licenses  to  export  their 
Cf-252  sources  to  their  medical, 
scientific,  industrial,  and  reactor-related 
customers  in  friendly,  non-NSC 
countries,  thereby  eliminating  case-by- 
case  review.  Such  licenses  could 
authorize  exports  of  Cf-252  sources  in 
sufficient  quantities  to  cover  startup 
sources  and  replenishment  sources  for 
Taiwan  and  South  Korean  power 
reactors  for  a  number  of  years.  The 
anticipated  value  of  the  exports  under 
such  licenses  would  range  from 
$260,000  to  over  $2  million.  Other  such 
licenses  could  authorize  exports  of  Cf- 
252  sources  and  replenishment  sources 
to  medical,  industrial,  and  scientific 
customers,  with  total  export  values 
under  such  licenses  ranging  from 
SlfMl.OOO  to  over  $500,000.  The  current 


fee  would  be  $1300  for  each  specific 
license  application  submitted.  These 
steps  will  greatly  reduce  the  financial 
burden  of  the  license  application  fees 
■  and  the  additional  paperwork.  The 
processing  of  an  export  license 
application  of  this  tyjje  normally  takes    , 
less  than  45  days  for  final  action.  The 
annual  burden  imposed  by  the  rule  is 
estimated  to  average  less  than  3  hours 
for  an  exporter  for  each  specific 
application.  The  staff  expects  less  than 
ten  new  applications  a  year  as  a  result 
of  this  rule. 

As  an  additional  step  to  address  the 
concerns  of  the  exporters,  the  NRC 
consulted  with  the  Department  of 
Energy  technical  specialists  to 
determine  if  any  adjustments  could  be 
made  to  the  proposed  amendments  for 
the  specified  alpha-emitting 
radionuclides,  particularly  Cf-252,  to 
lessen  the  burden  on  U.S.  exporters  that 
export  these  materials  to  non-NSG 
member  countries  (exports  to  NSG 
countries  would  still  be  under  general 
licenses).  However,  no  acceptable 
adjBstments  were  identified.  We 
confirmed  with  U.S.  nuclear  weapons 
design  experts  that  all  of  the  specified 
alpha-emitting  radionuclides,  including 
Cf-252,  could  have  some  utility  in 
nuclear  explosive  devices  and  that  the 
100  millicurie  threshold  for  control  was 
appropriate  for  the  specified  alpha- 
emitting  radionuclides. 

There  are  no  alternatives  for  achieving 
the  stated  objective.  This  rule  is 
necessary  to  conform  NRC's  export 
controls  to  the  international  export 
guidelines  of  the  NSG.  The  United 
States  and  other  NSG  member  countries 
have  formally  agreed  to  control  these 
materials  because  of  their  utility  in 
nuclear  explosive  weapons.  Thus,  the 
regulation  is  required  to  satisfy  an 
international  obligation  of  the  United 
States.  The  foregoing  discussion 
constitutes  the  regulatory  flexibility 
analysis  and  the  regulatory  analysis  for 
this  final  rule. 

Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments  do 
not  include  any  provisions  that  would 
require  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

List  of  Subjects  in  10  CFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information, 
Criminal  penalties.  Export,  Import, 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
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For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  110. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

1.  The  authority  citation  for  Part  110 
is  revised  to  read  as  follows: 

Authority:  Sees.  51.  53,  54.  57,  63.  64.  65, 
81.  82,  103,  104,  109,  111,  126,  127,  128.  129. 
161.  181,  182.  183.  187. 189.  68  Stat.  929. 
930.  931.  932.  933.  936,  937,  948.  953,  954. 
955.  956,  as  amended  (42  U.S.C.  2071.  2073, 
2074.  2077,  2092-2095,  2111.  2112,  2133. 
2134.  2139.  2139a.  2141.  2154-2158.  2201. 
2231-2233,  2237,  2239);  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841):  sec.  5. 
Pub.  L.  101-575.  104  Stat.  2835  (42  U.S.C. 
2243). 

Sections  110.1(b)(2)  and  110.1(b)(3)  also 
issued  under  Pub.  L.  96-92.  93  Stat.  710  (22 
U.S.C.  2403).  Section  110.11  also  issued 
under  sec.  122.  68  Stat.  939  (42  U.S.C  2152) 
and  sees.  54c  and  57d.  88  Stat.  473.  475  (42 
U.S.C.  2074).  Section  110.27  also  issued 
under  sec.  309(a).  Pub.  L.  99-440.  Section 
110.50(b)(3)  also  issued  under  sec.  123,  92 
Stat.  142  (42  U.S.C.  2153).  Section  110.51 
also  issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  110.52 
also  issued  under  sec.  186.  68  Stat.  955  (42 
U.S.C.  2236).  Sections  110.80-110.113  also 
issued  under  5  U.S.C.  552,  554.  Sections 
110.130-110.135  also  issued  under  5  U.S.C. 
553.  Sections  110.2  and  110.42(a)(9)  also 
issued  under  sec.  903,  Pub.  L.  102-496  (42 
U.S.C  2151  etseq). 

2.  In  §  110.2,  a  definition  for  Specific 
activity  is  added  in  alphabetical  order  to 
read  as  follows: 

§110.2    Definitions. 

«         *        *         *        * 

Specific  activity  (millicuries  per  gram) 
equals  3.575x10*  divided  by  (the  atomic 
weight  times  the  half  life  in  years). 


§110.4    [Amended] 

3.  In  §  110.4,  first  sentence,  remove 
the  words  "Assistant  Director  for 
Exports,  Security,  and  Safety 
Cooperation",  and  add  in  their  place  the 
words  "Director  for  Nonproliferation, 
Exports,  and  Multilateral  Relations". 

§110.7    [Amended] 

4.  In  §  110.7.  second  sentence,  the 
reference  to  "§  110.31"  is  revised  to  read 
"§110.32"  and  the  reference  to 
"§110.30",  where  it  appears  twice,  is 
revised  to  read  "§110.31". 

§110.20    [Amended] 

5.  In  §  110  20.  paragraph  (a),  the 
reference  to  "110.29"  is  revised  to  read 


"1  in. 30"  and  the  reference  to 
"§§  110.30-110.31"  is  revised  to  read 
"§§  110.31-110.32",  and  in  the  first 
sentence  of  paragraph  (f),  the  phrase 
"§§  110.21  through  110.26,  110.28,  and 
110.29"  is  revised  to  read  "§§  110.21 
tfirough  110.26. 110.28.  110.29,  and 
110.30". 

6.  In  §  110.21,  paragraphs  (a)(3)  and 
(b)(1)  are  revised  and  new  paragraphs 
(a)(4)  and  (c)  are  added  to  read  as 
follows: 

§  1 1 0.21     General  license  for  the  export  of 
special  nuclear  material. 

(a)  *   *   * 

(3)  Special  nuclear  material,  other 
than  Pu-236  and  Pu-238,  in  sensing 
components  in  instruments,  if  no  more 
than  3  grams  of  enriched  uranium  or  0.1 
gram  of  Pu  or  U-233  are  contained  in 
each  sensing  component. 

(4)  Pu-236  and  Pu-238  when 
contained  in  a  device,  or  a  source  for 

'  use  in  a  device,  in  quantities  of  less  than 
100  millicuries  of  alpha  activity  (189 
micrograms  Pu-236,  5.88  milligrams 
Pu-238)  per  device  or  source. 

(b)*   *  * 

(1)  Special  nuclear  material,  other 
than  Pu-236  and  Pu-238.  in  individual 
shipments  of  0.001  effective  kilogram  or 
less  (e.g.,  1.0  gram  of  plutonium,  U-233 
or  U-235,  or  10  kilograms  of  1  percent 
enriched  uraaium),  not  to  exceed  0.1 
effective  kilogram  per  year  to  any  one 
country. 
•        •        »        *        • 

(c)  A  general  license  is  issued  to  any 
person  to  export  Pu-236  or  Pu-238  to 
any  country  listed  in  §  110.30  in 
individual  shipments  of  1  gram  or  less, 
not  to  exceed  100  grams  per  year  to  any 
one  country. 

7.  In  §  110.22,  paragraphs  (a)(1),  (a)(2). 
(b),  and  (c)  are  revised  and  new 
paragraphs  {a)(3)  and  (d)  are  added  to 
read  as  follows: 

§  1 1 0.22    General  license  for  the  export  of 
source  material. 

(a)  •   •   ' 

(1)  Uranium  or  thorium,  other  than 
U-230.  U-232.  Th-227.  and  Th-228.  in 
any  substance  in  concentrations  of  less 
than  0.05  percent  by  weight. 

(2)  Thorium,  other  than  Th-227  and 
Th-228,  in  incandescent  gas  mantles  or 
in  alloys  in  concentrations  of  5  percent 
or  less. 

(3)  Th-227,  Th-228,  U-230,  and  U- 
232  when  contained  in  a  device,  or  a 
source  for  use  in  a  device,  in  quantities 
of  less  than  100  millicuries  of  alpha 
activity  (3.12  micrograms  Th-227, 122 
micrograms  Th-228,  3.7  fnicrograms  U- 
230,  4.7  milligrams  U-232)  per  device 
or  source. 

(b)  A  general  license  is  issued  to  any 
person  to  export  uranium  or  thorium. 


other  than  U-230,  U-232,  Th-227,  or 
Th-228,  in  individual  shipments  of  10 
kilograms  or  less  to  any  country  not 
listed  in  §  110.28  or  §  110.29,  not  to 
exceed  l,oyo  kilograms  per  year  to  any 
one  country  or  500  kilograms  per  year 
to  any  one  country  when  the  uranium 
or  thorium  is  of  Canadian  origin. 

(c)  A  general  license  is  issued  to  any 
person  to  export  uranium  or  thorium, 
other  than  U-230,  U-232,  Th-227,  or 
Th-228,  in  individual  shipments  of  1 
kilogram  or  less  to  any  country  listed  in 
§  110.29,  not  to  exceed  100  kilograms 
per  year  to  any  one  country. 

(d)  A  general  license  is  issued  to  any 
person  to  export  U-230,  U-232,  Th-227. 
or  Th-228  in  individual  shipments  of  10 
kilograms  or  less  to  any  country  listed 
in  §  110.30.  not  to  exceed  1.000 
kilograms  per  year  to  any  one  country 
or  500  kilograms  per  year  to  any  one 
country  when  the  uranium  or  thorium  is 
of  Canadian  origin. 

8.  Section  110.23  is  revised  to  read  as 
follows: 

§110.23    GeneralHcense  for  ttie  export  of 
byproduct  material. 

(a)  A  general  license  is  issued  to  any 
person  to  export  the  following  to  any 
country  not  listed  in  §  110.28: 

(1)  All  byproduct  material  (see 
Appendix  F  to  this  part),  except 
actinium-225,  actinium-227, 
americium-241,  americium-242m, 
califomium-248,califomium-249, 
califomium-250,  califomium-251, 
califomium-252,  curium-240.  curium- 
241,  curium-242,  curium-243,  curium- 
244,  curium-245,  curium-246,  curium- 
247,  einsteinium-252,  einsteinium-253, 
einsteinium-254,  einsteinium-255, 
fermium-257,  gadolinium-148, 
mendelevium-258,  neptunium-237, 
polonium-208,  polonium-209, 
polonium-210,  radium-223,  and  tritium 
unless  authorized  in  paragraphs  (a)(2) 
through  (a)(6),  (b),  or  (c)  of  this  section. 

(2)  Actinium-225,  actinium-227, 
califomium-248,  califomium-250, 
califomium-252,  curilim-240,  curium- 
241,  curium-242,  curium-243,  curium- 
244.  einsteinium-252.  einsteinium-253, 
elnsteinium-254,  einsteinium-255. 
fermium-257.  gadoliniura-148. 
mendelevium-258.  polonium-208. 
polonium-209.  polonium-210,  and 
radium-223  when  contained  in  a 
device,  or  a  source  for  use  in  a  device, 
in  quantities  of  less  than  100  millicuries 
of  alpha  activity  (see  §  110.2  for  specific 
activity)  f)er  device  or  source,  except 
that  exports  of  polonium-210  when 
contained  in  static  eliminators  may  not 
exceed  100  curies  (22  grams)  per 
individual  shipment. 

(3)  Americium-241,  except  that 
exports  exceeding  one  curie  (308 
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milligrams)  per  shipment  or  100  curies 
(30.8  grams)  per  year  to  any  country 
listed  in  §  110.29  must  be  contained  in 
industrial  process  control  equipment  or 
petroleum  exploration  equipment  in 
quantities  not  to  exceed  20  curies  (6.16 
grams)  per  device  or  200  curies  (61.6 
grams)  per  year  to  any  one  country. 

(4)  Neptunium-237  in  individual 
shipments  of  less  than  1  gram,  not  to 
exceed  10  grams  per  year  to  any  one 
country. 

(5)  Tritium  in  any  dispersed  form 
(e.^..  luminescent  light  sources  and 
paint,  accelerator  targets,  calibration 
standards,  labeled  compounds)  in 
quantities  of  10  curies  (1.03  milligrams) 
or  less  per  item,  not  to  exceed  1,000 
curies  (103  milligrams)  per  shipment  or 
10,000  curies  (1.03  grams)  per  year  to 
any  one  country.  This  general  license 
does  not  authorize  exports  for  tritium 
re<:overy  or  recycle  purposes. 

(6)  Tritium  in  luminescent  safety 
devices  installed  in  aircraft  when  in 
quantities  of  40  curies  (4.12  milligrams) 
or  less  per  light  source. 

(h)  A  general  license  is  issued  to  any 
person  to  export  to  the  countries  listed 
in  §  110.30  tritium  in  any  dispersed 
form  (e.g..  luminescent  light  sources  and 
paint,  accelerator  targets,  calibration 
standards,  labeled  compounds)  in 
quantities  of  40  curies  (4.12  milligrams) 
or  less  per  item,  not  to  exceed  1,000 
curies  (103  milligrams)  per  shipment  or 
10.000  curies  (1.03  grams)  per  year  to 
any  one  country.  This  general  license 
does  not  authorize  exports  for  tritium 
recovery  or  recycle  purposes. 

(c)  A  general  license  is  issued  to  any 
person  to  export  to  the  countries  listed 
in  S  110.30  actinium-225.  actinium- 
227.  californium-248.  californium-250, 
californium-252,  curium-240.  curium- 
241.  i.urium-242.  curium-243.  curium- 
244.  einsteinium-252.  einsteinium-2.')3. 
einsteinium-2r)4.  einsteinium-2.55. 
fermium-2.S7.  gadolinium-14H, 
mendeleviuni-2.')8,  polonium-208. 
polonium-209,  polonium-210,  and 
radium-223.  except  that  polonium-210 
when  contained  in  static  eliminators 
must  not  exceed  100  curies  (22  grams) 
per  individual  shipment. 

§110.29    [Amended] 

y  In  ^  1 10.2")  remove  footnote  1  and 
the  countries  of  "Argentina".  "Brazil", 
and  "Chile". 

§§110.30  and  110.31    [Redesignated] 

10.  Sections  110  .U)  and  110  31  are 
redesignated  as  §  1 10  31  and  §  1 10.32. 

11.  A  new  §110.30  is  added  to  read 
as  follows: 

S 1 10.30    Members  of  the  Nuclear  Suppliers 
Group. 

Argentina 


Australia 

Austria 

Belgium 

Bulgaria 

Canada 

Czech  Republic 

Denmark 

Finland 

France 

Germany 

Greece 

Hungary 

Ireland 

Italy 

Japan 

Luxembourg 

Netherlands 

Norway 

Poland 

Portugal 

Romania 

Russia 

Slovak  Republic 

Spain 

Sweden 

Switzerland 

United  Kingdom 

§110.31     [Amended] 

12.  In  §  110.31.  paragraph  (a),  remove 
the  words  "Assistant  Dire<:tor  for 
Exports,  Security,  and  Safety 
Cooperation",  and  add  in  their  place  the 
words  "Director  for  Nonproliferalion. 
Exports,  and  Multilateral  Relations", 
paragraph  (d).  the  reference  to 

"tjllO  31"  is  revised  to  read  "§110.32". 

13.  In  §110.43.  paragraph  (a)  is 
revised  to  re.id  as  follows: 

§  110.43    Physical  security  standards, 
(a)  Physical  security  measures  in 
recipient  countries  must  provide 
protection  at  least  comparable  to  the 
recommendations  in  the  turrent  version 
of  IAEA  publication  lNFCIRC/225/ 
Rev. 2.  December  1989,  "The  Physical 
Protef.tion  of  Nuclear  Material."  and  is 
incorporated  by  reference  in  this  pari. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U  S.C. 
5.^2(3)  and  1  CFR  part  51.  Notice  of  any 
changes  made  to  the  maferini 
incorporated  by  reference  will  l)e 
published  in  the  Federal  Register 
Copies  of  INFCIRC/225/Rev  2  may  be 
obtained  from  the  Director  for 
Nonproliferation.  Exports,  and 
Multilateral  Relations.  Office  of 
International  Programs.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  and  are  available  for 
inspection  at  the  NRC  library.  11545 
Rockville  Pike.  Rockville.  Maryland 
20852-2738.  A  copy  is  available  for 
inspection  at  the  library  of  the  Office  of 
the  Federal  Register.  800  N.  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 


§110.50    [Amended] 

14.  In  §  110.50,  paragraph  (b)(3). 
sentences  one.  two.  and  three,  remove 
the  words  "Assistant  Director  for 
Exports.  Security,  and  Safety 
Cooperation",  and  add  in  their  place  the 
words  "Director  for  Nonproliferation. 
Exports,  and  Multilateral  Relations". 

Appendix  F — [Amended] 

15.  Appendix  F  to  Part  110  is 
amended  to  add,  in  alphabetical  order. 
curium-240  (Cm-240),  curium-241.  (Cm- 
241)  einsteinium-252  (Es-252), 
einsteinium-253  (Es-253),  einsteinium- 
254  (Es-254).  einsteinium-255  (Es-255). 
fermium-257  (Fm-257),  gadolinium-14R 
(Gd-148).  and  mendelevium-2.58  (Md- 
258). 

0<ited  in  K(x:kvillc,  Maryland,  this  Ibth 
liay  of  September.  1994. 

For  the  Nuclear  Regulatory  Gjmmission. 
John  C.  Hoyle. 

Acting  Secretary  of  the  Commission 
|FR  Doc.  94-23464  Filed  9-23-94;  845  am) 
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DEPARTMENT  OF  STATE 

Bureau  of  Consular  Affairs 

22  CFR  Parts  22  and  51 
[PN  2083] 

Fee  for  Expedited  Passport  Processing 

AGENCY:  Bureau  of  Consular  Affairs. 

Department  of  State. 

ACTION:  Interim  final  rule  with  request 

for  comment. 

SUMIMARV:  This  rule  amends  the 
Schedule  of  Consular  Fees  and  the 
passport  regulations  to  reflect  that  an 
additional  fee  will  be  charged  within 
the  United  States  for  expediting  the 
processing  of  passports.  The  servi«,e  will 
be  provided  upon  payment  of  the  fee 
when  requested  by  the  applicant  and 
justifit'd  by  urgent  departure  plans. 

The  rule  establishes  what  service  is 
provided  for  the  fee;  establishes  when 
the  fee  will  be  charged;  sets  the  amount 
of  the  fee;  establishes  the 
documentation  the  applicant  will  need 
to  present  to  obtain  the  service;  defines 
the  limited  situations  when  the  fee  will 
not  be  charged;  provides  for  a  rehind 
when  expedited  services  cannot  be 
given;  and  provides  that  the  after  hours 
surcharge  for  consular  services  will  nol 
be  charged  within  the  United  States. 
DATES:  Effective  Date:  October  1,  1994. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
or  before  November  1. 1994. 
ADDRESSES:  Director,  Office  of  Passport 
Polif:y  and  Advisory  Services,  1111- 


19th  Street  NW.,  Washington,  DC 
20522-1705. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  B.  Wharton.  Director.  Office  of 
Passport  Policy  and  Advisory  Services. 
llll-19th  Street  NW..  Washington,  DC 
20522-1705.  Tel.  (202)  955-0221. 
SUPPLEMENTARY  INFORMATION:  On  August 
26,  1994.  the  President  signed  into  law 
Public  Law  103-317,  the  Department  of 
State  and  Related  Agencies 
Appropriations  Act,  1995.  The 
Diplomatic  and  Consular  Programs 
appropriation  in  this  Act  provides  that 
"all  receipts  received  from  a  new  charge 
from  expedited  passport  processing" 
shall,  in  effect,  be  retained  by  the 
Department  of  State  in  the  "Diplomatic 
and  Consular  Programs  account"  and 
available  until  expended.  See  S.  Rept. 
103-309.  at  123  (July  14.  1994). 

To  utilize  this  new  fee  retention 
authority  consistent  with  congressional 
intent,  the  Department  of  State  is,  in  this 
rule,  establishing  a  new  fee  for 
expedited  passport  processing.  The 
Department  already  has  specific 
authority  to  establish  passport  fees 
under  22  U.S.C.  214,  as  amended 
(which  normally  requires  that  fees  be 
collected  into  the  U.S.  Treasury).  The 
Department  al.so  is  authorized  to 
establish  fees  for  passport  related 
ser\'ices  under  31  U.S.C.  9701.  a 
reference  to  which  is  being  added  to  the 
authorities  section  of  22  CFR  part  51. 

Public  Law  103-317  authorizes  the 
Department  to  retain  the  new  fee  for 
expedited  passport  processing. 

The  Schedule  of  Fees  for  Consular 
Services.  22  CFR  22.1  is  amended  to  add 
Item  14.  Passport  Expedite  Fee  and  to 
limit  the  application  of  the  after  hours 
fee.  Item  93.  to  posts  abroad.  The  after- 
hours  fee  has  been  used  domestically 
only  in  cases  where  passport  agencies 
were  open  after  hours  to  process  urgent 
passport  requests.  These  costs  will  now 
be  subsumed  in  the  expedited 
processing  fee.  22  CFR  part  51  is 
amended  to  add  section  51.67  to 
provide  for  the  expedited  processing  of 
a  passport  within  the  United  States 
upon  payment  of  the  passport  expedite 
fee.  Section  51.64(f)  is  added  to  provide 
for  a  refund  of  the  expedite  fee  when  the 
expedited  service  is  not.  in  fact, 
provided. 

The  new  fee  will  be  in  addition  to  any 
other  applicable  fee.  The  expedite  fee 
will  not  cover  the  cost  of  urgent  mailing 
fees,  if  required. 

The  new  fee  is  being  set  at  $30.00. 
consistent  with  the  Department's 
consultations  with  Congress  before 
Public  Law  103-317  was  enacted.  This 
fee  will  ensure  that  the  costs  of 
processing  passports  on  an  expedited 


basis,  as  reflected  in  the  Department's 
1991  consular  fees  cost  study,  are  borne 
by  those  who  receive  that  service  and 
that  the  Department  recovers  additional 
costs  associated  with  implementing  this 
fee  and  eliminating  the  separate  charge 
for  overtime  work.  (As  noted  by 
Congress,  for  example,  up  to  60%  more 
time  is  required  to  process  a  passport 
application  on  an  expedited  basis  than 
to  provide  normal  processing  services.) 

If  expedited  processing  is  granted,  the 
Department,  through  the  Passport 
Agencies,  will  undertake  to  process  the 
passport  within  three  business  days. 
The  expedited  service  covered  by  the 
new  fee  begins  when  the  application  is 
received  by  a  Passport  Agency  through 
personal  delivery;  by  mail;  or.  if  the 
application  is  already  at  an  Agency, 
when  the  request  to  expedite  is 
approved.  If  the  applicant's  planned 
departure  is  within  fewer  than  three 
days,  the  Passport  Agency  may  be  able 
to  accommodate  this  shorter  period. 

There  will  be  situations  in  which 
expedited  passport  processing  cannot  be 
completed  within  three  davs.  Such 
circumstances  could  include  cases  in 
which  the  applicant  does  not  submit 
adequate  documentation;  the  applicant 
is  the  subject  of  an  unresolved  civil  or 
criminal  law  enforcement  matter;  or. 
passport  equipment  breaks  down.  The 
Department  expects  that  these  situations 
will  be  very  rare.  In  such  circumstances, 
the  applicant  will  be  notified  and  the 
fee  will  be  refunded. 

The  rule  provides  for  waiver  of  the 
expedite  fee  in  cases  where  the  need  for 
expedited  processing  results  from  a 
mistake  by  the  Department  in 
processing  the  application.  No  waiver  of 
the  fee  will  otherwise  be  made. 

To  ensure  that  expedited  processing  is 
used  only  by  those  who  have  urgent 
travel  plans,  the  regulation  requires  a 
person  requesting  this  service  to  provide 
confirmed  tickets  or  an  itinerary 
showing  his  or  her  imminent  departure 
in  less  than  ten  days  or  showing  special 
visa  needs. 

This  rule  takes  effect  on  October  1. 
1994.  the  beginning  of  Fiscal  Year  1995, 
the  fiscal  year  covered  by  Public  Law 
103-317.  The  implementation  of  this 
rule  as  an  interim  final  rule  with 
provision  for  post-promulgation 
comments  is  based  upon  the  "good 
cause"  exception  found  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3).  Delay  in 
implementing  this  provision  of  Public 
Law  103-317  would  be  contrary  to 
congressional  expectations  that  the 
Department  will  begin  collection  of  this 
fee  at  the  beginning  of  FY  1995. 

This  rule  is  not  expected  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 


criteria  of  the  Regulatory  Flexibility  Act. 
In  addition,  this  rule  does  not  impose 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  This  rule  has 
been  reviewed  as  required  by  E.O. 
12778  and  certified  to  be  in  compliance 
therewith.  This  rule  is  exempt  from 
review  under  E.O.  12866.  but  has  been 
reviewed  internally  by  the  Department 
to  ensure  consistency  with  the 
objectives  thereof. 

List  of  Subjects  in  22  CFR  Part  22  and 
Part  51 

Passports  and  visas.  Schedule  of  fees 
for  consular  services. 

PART  22— [AMENDED] 

For  the  reasons  set  forth  in  the 
preamble,  22  CFR  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  22  is 
revised  to  read  as  follows: 

Authorit>':  .Sees.  3.  4,  63  Stat.  Ill,  as 
a.Tifnded.  22  U.S.C.  211a,  214,  2651,  2658. 
3921,  4219:  31  U.S.C.  9701;  Title  V.  Pub.  L. 
103-317.  108  Stat.  1724;  E.O.  10718,  3  CFR, 
1954-1958  Comp.,  p.  382;  E.O.  11295,  3  CFR. 
1966-1970  Camp.,  p.  570,  unless  otherwise 
noted. 

2.  Section  22.1  is  amended  by  adding 
Item  14  under  "Passport  and 
Citizenship  Services"  to  read  as  follows: 

§  22.1     Schedule  of  fees. 


Item  No. 


Fee 


14.  Expedited  Passport  Processing 
Within  the  United  States— 30.00. 

***** 

3.  Item  93  of  §  22.1  is  amended  by 
removing  the  words  "in  the  United 
States  or";  by  removing  the  comma  and 
inserting  the  word  "or"  between 
"Consul  General"  and  "the  supervising 
consular  officer";  and,  by  removing  the 
words  "or  the  Passport  Agency 
Director". 

4.  The  authority  citation  for  Pel  51  is 
revised  to  read  as  follows: 

Authority:  22  U.S.C.  211a.  as  amended;  22 
U.S.C.  2658,  3926;  sec.  122(d)(3).  Pub.  L.  98- 
164.  97  Stat.  1017;  31  U  S.C  9701;  E.O. 
11295,  3  CFR.  1966-1970  Comp,  p.  570:  Pub. 
L.  100-690;  sec.  129.  Pub.  L.  102-138.  105 
Stat.  661;  sec.  503.  Pub.  L.  102-140,  105  Siat 
820;  Title  V.  Pub.  L.  103-317.  108  Stat.  1724. 
unless  otherwise  noted. 

5.  Sectio.n  51.64  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§51.64    Refunds. 

***** 

(f)  The  passport  expedite  fee  will  be 
refunded  if  the  Passport  Agency  does 
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not  provide  the  requested  expedttwd 
procaaung  as  defined  in  §  51.67. 

6.  Saction  51.67  is  added,  lo  read  as 
fnklows: 

$51.67    Eapadlted  passport  processing. 

(a)  Within  ihe  Uuited  States,  an 
applicant  for  a  passport  service 
(including  Issuance,  amendment, 
extension  or  the  addition  of  visa  pages) 
may  request  expedited  proj^s-sing  by  a 
Passport  Acency. 

(h)  Expecfited  passport  pro<:essing 
shall  mean  completing  prores-sing 
within  3-business  days  commencing 
when  the  application  reaches  a  Passport 
Agency  or,  if  the  apphcation  is  already 
with  a  Passport  Agency,  commencing 
when  the  request  for  expedited 
processing  is  approved.  The  processing 
will  be  considered  completed  when  the 
passport  is  ready  to  be  picked  up  by  the 
applicant  or  is  mailed  to  the  applicant. 

(c)  The  f»?e  fur  expedited  serv  ice  is 
$30.00.  This  amount  will  be  in  addition 
to  any  other  applicable  fee  and  does  not 
include  urgent  mailing  costs,  if  any. 

(d)  A  request  for  expedited  processing 
normally  will  be  accepted  only  if  the 
applicant  can  document  urgent 
departure  with  airline  tickets  showing 
confirmed  reservation  or  similar 
evidence.  The  Passport  Agency  may 
decline  to  accept  the  request  if  it  is 
apparent  at  the  time  it  is  made  that  the 
request  cannot  be  granted. 

fe)  The  expedite  fee  may  be  waived 
only  where  the  need  for  expedited 
pro<:essing  was  necessary  due  to 
Department  error,  mistake  or  delay. 

Dated:  Septnmljer  16. 1994. 
Mary  A.  Ryan, 

Assistiint  Secretory- for  Consular  Affairs. 
IFR  Dtx:.  94-23717  Filt?d  9-23-94;  8  45  ani| 

BILLIHG  COOC  47IO-0«-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  220 
RIN  0790-AF63 

Collection  From  Third  Party  Payers  of 
Reasonable  Costs  of  Healthcare 
Services 

AGEHtCY:  Office  of  the  Secretary.  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  replaces  the 
i.urrtMit  method  of  per  diem  billings  to 
one  based  on  diagnostic  related  groups, 
expands  the  single  outpatient  billing 
category  to  as  many  as  sixty,  and 
expands  the  billing  for  outpatient 
services  to  include  land  arnbu lance 
service,  air  ambulance  service  and 


hypert>«rM:  xenrires.  This  final  rule 
improves  billing  methods  for  both 
inpatient  and  outpatient  care.  This 
expansion  creates  a  gf eater  lerei  of 
specjficrty  which  more  acctrrateFy 
reflects  the  cost  of  the  care  provided.  In 
addition,  this  final  rule  identifies 
additional  outpatient  services  for  which 
recovery  of  costs  will  be  sought. 
EFfCCrnrtE  date:  This  final  rule  is 
effiective  on  October  26,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCUR  i>nrri<  k  Ktdlv.  (7031  7.-)r)-^afllO. 

SUPPLEMENTARY  INf  ORUATtON: 

I.  Background 

Congress  enacted  10  U.S.C.  1095  as 
part  of  the  Consolidated  Omnibus 
Budget  {Reconciliation  Act  of  1985,  Pub. 
L.  99-272,  §2001(aMl),  to  permit  the 
Department  of  Defense  to  collect  from 
third  party  payers  reasonable  inpatient 
hospital  care  costs  incurred  on  behalf  of 
most  DoD  health  care  beneficiaries.  To 
impleoient  this  statute,  the  Department 
of  Defense  issued  a  proposed  rule 
October  8. 1986.  and  a  final  rule 
September  25, 1987.  The  final  rule  has 
been  amended  several  times  since  1987, 
most  recently  on  September  9,  1992,  (57 
CFR  41096).  That  rule  changed  the 
unified  per  diem  rate  for  inpatient  care 
to  a  set  of  12  clinical  group  per  diem 
rates.  It  also  implemented  authority  to 
bill  for  outpatient  services  by 
establishing  a  single  per  visit  rate  for 
most  outpatient  services. 

II.  Provisions  of  the  Final  Rule 
A.  Inpatient  Services 

In  October  1992,  the  Department  of 
Defense  began  a  transition  from  the 
traditional  single  rate  for  reimbursement 
for  various  healthcare  services  to 
multiple  rates  reflective  of  the  clinical 
care  provided.  The  multiple  rates  resuh 
in  charges  that  more  closely 
approximate  the  actual  costs  of 
delivering  specific  categories  of  medical 
services,  such  as  surgical  care, 
obstetrical  care,  pediatric  care,  etc.  The 
rates  are  based  on  the  actual  costs  of 
rendering  healthcare  services  as 
reflected  in  the  Medical  Expense  and 
Performance  Reporting  System 
(MEPRS). 

This  rule  changes  paragraph  220.8(c) 
by  replacing  the  current  twelve  billing 
categories  with  a  billing  method  based 
on  diagnostic  related  groups  (DRGs),  as 
sperificaMy  authorized  by  10  U.S.C. 
1095(f)<3).  The  DRG-based  method  for 
determining  reasonable  costs  of 
inpatient  care  will  produce  more 
accurate  and  equitable  billings.  Billings 
will  more  accurately  reflect  the  costs 
associated  with  the  atiual  services 
provided.  This  rule  models  the  DRG- 


based  cost  methodology,  the  basis  for 
the  DRG-based  pavment  system  for 
hosprta)  care  under  the  Ovilian  Heahb 
and  Mt^M  .»)  Pm^rnin  of  the  Uniformed 
Servn  »'s  |(.HAMi'l'.Sj   Hdwever,  in 
some  respects,  this  rule  simplifies 
CHAMPUS  methods,  with  authority  to 
introduce  the  additional  refinements  at 
a  later  date. 

For  example,  initially  this  rule  uses  a 
single  national  standardized  amount, 
rather  than  the  three  standardized 
amounts  (large  urban,  other  urban,  and 
rural)  used  by  CHAMPUS.  The  three 
amounts  do  not  differ  significantly  and 
are  probably  not  as  relevant  in 
connection  with  a  unified  federal 
hospital  system,  such  as  DoD's. 
However,  the  rule  allows  us  to  adopt  the 
multiple  standardized  amounts  at  a  later 
date. 

The  standardized  amount  is  the  result 
of  dividing  total  system-wide  costs  of 
inpatient  care  by  the  total  nimiber  of 
discharges  system-wide.  With  respect  to 
DRG  relative  weights,  this  rule  uses  the 
same  weights  as  are  used  for  the 
CHAMI'US  DRG-based  payment 
method.  The  QIAMPUS  weights  were 
calculated  from  a  data  base  of  actual 
CHAMPUS  claims  filed  by  civilian 
hospitals.  Because  the  patient 
population  under  military  treatment 
facilities  And  CHAMPUS  are  quite 
similar,  we  believe  it  is  appropriate  to 
use  the  same  weights. 

The  CHAMPUS  DRG-based  payment 
method  uses  a  number  of  adjustments  to 
the  product  of  standardized  amount 
multiplied  by  the  relative  weight  of  the 
appropriate  DRG.  The  adjustments 
relate  to  outlier  cases,  area  wage 
differences  and  indirect  medical 
education,  initially,  this  rule  does  not 
use  these  adjustments,  but  allows  all 
related  costs  to  be  reflected  in  the 
standardized  amount.  This  approach 
has  the  advantage  of  simplicity  and 
predictability  for  payers.  However,  the 
final  rule  allows  these  adjustments  to  l)e 
introduced  at  a  later  dale. 

In  accordance  with  current  practice, 
the  standard  DRG-based  rate  is  divided 
into  two  categories:  Hospital  charges, 
which  includes  ancillary  charges,  and 
Professional  charges. 

The  effective  date  for  implejiienlation 
of  a  multiple  rate  schedule  will  be  the 
effective  date  of  this  rule,  barring 
unforeseen  difficulties  in  automation 
support.  The  specific  rates  will  be 
published  in  the  Federal  Register. 

B.  Outpatient  Serxices 

As  with  the  inpatient  rates,  the 
outpatient  rates  are  based  on  the  actual 
costs  of  rendering  healthcare  services  as 
refletited  in  the  Medical  Expen.se  and 
Performance  Reporting  System 


(MEPRS).  MEPRS  is  the  standard 
expense  reporting  system  for  all  fixed 
medical  treatment  facilities  (MTFs) 
within  the  Department  of  Defense  (DoD) 
and  is  the  accepted  source  of  healthcare 
information  for  Congress  and  offices  and 
agencies  of  the  Executive  Branch.  The 
reimbursement  categories  are  selected 
ba.sed  on  board  certified  specialties/ 
subspecialties  widely  accepted  by 
graduate  medical  accrediting 
organizations  such  as  the  Accreditation 
Council  for  Graduate  Medical  Education 
(ACGME)  or  the  American  Board  of 
Medical  Specialties  (ABMS). 

Rates  are  established  but  need  not  be 
limited  to  each  of  the  following  clinical 
reimbursement  categories:  Internal 
Medicine,  Allergy.  Cardiology.  Diabetic, 
Endocrinology,  Gastroenterology, 
Hematology,  Hypertension.  Nephrology, 
Neurology,  Nutrition,  Oncology, 
Pulmonary  Disease,  Rheumatology, 
Dermatology.  Infectious  Disease. 
Physical  Medicine.  General  Surgery, 
Cardiovascular  and  Thoracic  Surgery. 
Neurosurgery,  Ophthalmology,  Organ 
Transplant,  Otolaryngology,  Plastic 
Surgery,  Proctology,  Urology,  Pediatric 
Surgery,  Family  Planning,  Obstetrics, 
Gynecology,  Pediatrics,  Adolescent 
Pediatrics,  Well  Baby,  Orthopaedics. 
Cast.  Orthotic  Laboratory,  Hand 
Surgery,  Podiatry.  Psychiatry, 
Psychology,  Child  Guidance,  Mental 
Health,  Social  Work,  Substance  Abuse 
Rehabilitation,  Family  Practice,  and 
Occupational  and  Physical  Therapy. 
This  rule  does  not  necessarily  establish 
a  separate  rate  for  each  of  these  clinical 
reimbursement  categories.  Similar 
categories  may  be  combined  for 
purposes  of  billing. 

Another  revision  to  section  220.8 
involves  the  expansion  of  a  single 
outpatient  rate  to  multiple 
reimbursement  category  rates  similar  to 
that  for  inpatient  care.  The  Department 
of  Defense  adopts  a  methodology  for 
computing  rates  for  outpatient  care 
similar  to  that  used  for  computing 
multiple  rates  for  inpatient  care.  Thus, 
collections  for  most  outpatient  services 
will  be  based  on  a  standard  per  visit  fee 
to  a  specialty/subspecialty  which  is 
representative  of  the  average  cost  in 
facilities  of  the  Uniformed  Services  of 
an  outpatient  visit  to  that  specialty 
clinic.  Multiple  outpatient  visits  on  the 
same  day  to  different  clinics  will  result 
in  one  charge  for  each  clinic  visit. 
Multiple  visits  on  the  same  day  to  the 
same  clinic  will  result  in  only  one 
charge.  As  a  general  rule,  each  standard 
per  visit  amount  to  the  specialty/ 
subspeciahy  clinic  will  be  all-inclu!>ive. 
No  additional  charge  will  be  made  for 
uutine  laboratory,  radiology,  pharmacy 
or  other  ancillary  or  overhead  services 


provided  in  conjunction  with  an 
outpatient  visit. 

Although  most  outpatient  services 
will  be  billed  based  on  the  standard  per 
visit  fee  for  a  specialty/subspecialty, 
there  are  several  special  rules  for 
particular  types  of  care.  One  special  rule 
is  that  a  separate  charge  for  same  day/ 
ambulatory  surgery  will  be  published 
annually. 

The  effective  date  of  the  expanded 
number  of  billing  categories  is  targeted 
for  October  1,  1994.  The  specific  rates 
will  be  published  in  the  Federal 
Register. 

C.  Miscellaneous  Healthcare  Sen'ices 

Initial  implementation  of  the  Third 
Party  Collection  Program  was  somewhat 
limited  in  scope  and  concentrated  on 
inpatient  and  ambulatory  care  areas. 
This  final  rule  expands  the  program  to 
include  outpatient  services  which  may 
not  traditionally  be  provided  in 
hospitals  or  which  are  not  traditional 
clinical  specialties  or  subspecialties. 
This  includes,  but  is  not  limited  to. 
ambulance  service,  hyperbaric 
treatments,  dental  care  services  and 
immunizations.  We  intend  to  recover 
the  cost  of  these  services  to  the  extent 
they  are  generally  applicable  coverage 
provisions  of  a  third  party  payer. 

We  intend  to  recover  the  cost  of 
ambulance  service  which  includes  the 
cost  of  providing  emergency  aid  and 
then  transportation  of  beneficiaries  to  a 
medical  treatment  facility.  It  would  also 
include  the  transport  of  patients  to  other 
medical  facilities  or  to  specialized 
clinics  for  diagnostic  or  therapeutic 
services  which  is  frequently  necessary. 
We  intend  to  recover  costs  on  the  basis 
of  the  length  of  time  the  ambulance  is 
in  service  with  one  hour  to  be  the 
minimum  amount  billed.  The 
reimbursement  rates  for  ambulance  care 
will  only  cover  the  costs  of  operating 
the  vehicle,  including  labor  costs  (driver 
and  attendant),  supplies,  fuel,  and 
overhead. 

We  intend  to  recover  the  cost  of 
hyperbaric  treatments  provided  to 
beneficiaries  as  part  of  a  course  of 
treatment.  For  example,  high  pressure 
oxygenation  treatments,  bum  treatments 
and  decompression  treatments  in 
response  to  diving  incidents  are 
frequently  provided.  We  only  intend  to 
recover  the  cost  of  providing  these 
treatments  which  includes  the  operating 
cost  of  the  chamber,  i.e.,  labor  costs, 
(operators  and  attending  medical 
personnel),  supplies,  and  overhead.  We 
do  not  intend  to  include  amortization  of 
either  the  actual  or  replacement  co.st  of 
the  hyperbaric  chamber  or  the  building. 

Dental  services  are  provided  to 
beneficiaries  on  a  space  available  basis 


and  in  remote  locations.  Dental  service* 
may  include  oral  diagnosis  and 
prevention,  periodontics, 
prosthodontics  (fixed  and  removable), 
implantology,  oral  surgery, 
orthodontics,  pediatric  dentistry  and 
endodontics. 

The  Department  also  provides  a  wide 
range  of  immunizations  to  Military 
Health  Service  beneficiaries,  including 
immunizations  against  common 
childhood  diseases  such  as  measles, 
smallpox  and  diphtheria  and  regional 
endemic  diseases  such  as  yellow  fever, 
plague  and  cholera.  We  also  administer 
a  variety  of  medications  and  test 
beneficiaries  for  allergic  conditions. 
Immunizations  costs  are  not  included  as 
part  of  the  reimbursement  rates  for 
either  inpatient  or  ambulatory  care.  We 
intend  to  seek  reimbursement  for 
immunizations  against  childhood 
diseases  and  diseases  characteristic  of 
the  United  States  and  its  Territories.  We 
will  also  seek  reimbursement  for  the 
administration  of  all  medications  or 
allergy  extracts,  when  the  medication  or 
extract  is  purchased  by  the  medical 
treatment  facility,  and  for  the  testing  for 
allergic  conditions.  We  do  not  intend  to 
seek  recovery  for  immunizations 
administered  incident  to  overseas  travel 
or  transfer,  or  for  those  medications 
purchased  by  the  beneficiary  and 
simply  administered  at  the  medical 
treatment  facility.  The  reimbursement 
rate  shall  be  based  on  the  average  fully 
burdened  cost  of  an  immunization  and 
a  separate  charge  shall  be  applied  for 
each  immunization  which  is 
administered. 

D.  Other  Revisions 

We  received  one  public  comment  on 
the  proposed  rule.  It  was  from  a  group 
of  organizations  who  objected  to  the 
provision  in  the  proposed  rule 
concerning  PRIMUS  and  NA\  CARE 
clinics.  In  the  proposed  rule,  we 
proposed  to  eliminate  from  the  Third 
Party  Collection  Program  regulation  the 
special  rule  regarding  PRIMUS  and 
NAVCARE  clinics,  which  are  contractor 
owned,  contractor  operated  freestanding 
clinics  under  contract  with  DoD.  Under 
special  demonstration  program 
authority,  these  clinics  have  functioned 
under  rules  applicable  to  military 
medical  treatment  facilities,  including 
Third  Party  Collection  program  rules. 
With  the  conclusion  of  the 
demonstration  project,  these  clinics  are 
no  longer  authorized  to  bill  third  party 
payers  under  the  authority  of  10  U.S.C. 
1095  (but  will  continue  to  bill  under 
other  authority).  Therefore,  the  change 
set  forth  in  the  proposed  rule  is 
necessary,  and  has  been  included  in  the 
final  rule. 
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this  propoMiil  civangtf  did  so  oo  th« 
belief  that  this  would  terminate  fBalures 
of  PRIMUS  and  NAVCARE  cUtiics  (hart 
they  strongly  support,  indudiog  mxmm 
to  primary  care  visits  without 
deductible  or  copayment  requirein«nls. 
and  eligibility  for  mihtary  bmeficiarias 
who  are  not  CH.\MPUS  eligible  (such  as 
active  duly  members  and  Medicare- 
eligible  beoeficiaries).  These 
organizations  can  be  assixred  that  the 
adoption  of  this  final  rule  has  no  impcu:) 
on  those  aspects  of  the  PRIMUS/ 
NAVCARE  program. 

We  have  added  one  other  revision  to 
the  regulation,  a  technical  correction  to 
»e<.lM>o  22aB(d).  which  had  incorrectly 
referred  to  p>aragraph  (|)  concerning  a 
matter  for  which  paragraph  Ck)  is  th« 
appropriate  reference. 

III.  Regalatory  Procedures 

This  final  rule  >s  not  a  signifkant 
regulatory  action  under  Executive  Order 
12866.  It  will  aot  have  an  impact  ot 
SlOU  million  or  other  stgnincant 
economic  impacts.  Similarly.  Iha  nile 
doe&  ao(  si^uificanlly  aftect  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Keguiatory 
Flexibility  Act.  As  stated  above,  tor  the 
most  part,  this  final  rule  simply 
incorporates  inlo  the  third  party 
collection  program  regulation  more 
precise  coat  calculation  methods,  bi 
addition,  this  rule  does  not  impose  new 
infonnation  collfiction  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act. 

List  of  Subjects  in  32  CFR  Part  220 

Claims.  Health  care.  Health  insurance. 

For  the  reasons  st8t(>d  in  the 
preamble.  32  CF  K  Part  120  is  amended 
as  follows: 

PART  220— COt^LECTlON  FROM 
THIRD  PARTY  PAYERS  Of 
REASONAULt  COSTS  OF 
HEALTHCAFiE  SERVICES 

1.  The  authority  ufation  for  part  220 
continues  tc  read  as  follows: 

Aathorily.  S  U.SC  301:  tO  U  SC  1095. 

2.  Section  220.8  is  amended  by 
revising  paragraph  (a),  the  heading  and 
Hrst  sentence  of  paragraph  (c).  and 
paragraphs  |d).  (e),  (g),  (h),  (i),  (k)  and 
(I)  as  follows: 

§  22a8    Raesonat)i«  costs. 

(a)  Diagnosjs  related  group  IDHG^ 
based  nwthnd  (ur  colcuiatinf^  reasooabie 
costs  for  lapaiteut  hervnies. 

(\\  In  general.  As  aulhoh2ed  by  10 
use.  1095(fX3).  the  calculatioa  of 
reaaooable  coats  for  purposes  of 
collections  for  inpatient  hospital  care 


under  10  U.SC  1095  aad  this  part  tbail 
be  based  on  diagnosis  related  groups 
(DRGe).  Coats  shall  be  l.i^^  on  the 
iDpabem  full  reimbursenMrnt  rate  per 
hospital  discharge,  weighted  to  n*flw-t 
the  intensity  of  the  principal  diagnosis 
involved.  The  average  cost  per  case 
shall  be  published  annually  as  an 
inpatient  standardized  amount.  A 
relative  weight  for  each  DRG  shall  be 
the  same  as  the  DRC  weights  published 
annually  for  hospital  reimbursement 
rates  under  the  Civilian  Health  and 
Medicare  Program  of  the  Unifbniied 
Services  (CHAMPUS)  pursuant  to  32 
CFR  199.14ta)(l). 

(2)  Standardized  amount.  The 
standardized  amount  shall  be 
determined  by  dividing  the  total  costs  of 
all  inpatient  care  in  all  mihtary  medical 
trentment  facilities  by  the  total  number 
of  dischwges.  This  will  produce  a  single 
national  standardized  arrKnmt.  The 
Department  of  Deferse  is  authorized. 
but  no*  required  by  this  part  to  calculate 
three  standardized  amounts,  one  each 
for  large  urban  arees,  other  urban  areas, 
and  rural  arees,  utihzing  the  same 
distinctions  in  identifying  those  areas  as 
is  used  for  CHAMPUS  under  32  CFR 
199.14IW1). 

(3)  DfiG  reiative  wrightn.  Costs  for 
each  DRC  will  be  determined  b^ 
multipljring  the  standardized  amotint 
per  disdMrge  by  the  DRG  relative 
weight.  For  this  purpose,  the  DRG 
relative  weights  used  for  CHAMPUS 
pursuant  to  32  CFR  199.14(aXl)  shall  be 
used. 

(4)  Adfustments  for  oiitiitm,  oreo 
vsages,  amd  indtrrct  medical  education. 
The  DefMTtment  ot  Defense  may.  but  is 
not  required  by  this  part,  to  adjust  cost 
determinetioiis  in  particular  cases  for 
length-of-stay  outliers  {long  .stay  and 
short  stay),  cost  outliers,  area  wage 
rates,  and  indirect  medical  education.  If 
any  such  adjustments  are  used,  the 
method  shall  be  comparable  to  that  used 
for  CHAMPUS  hospital  reimbursements 
pursuant  to  32  CFR  199.14(a)(lMiiiXE). 
and  the  calculation  of  the  standardized 
amount  under  paragraph  [»){2]  of  this 
se<  tioM  will  reflect  that  such 
adjostn>ents  will  be  used. 

(51  identification  of  professional  and 
hospital  costs.  For  purposes  of  billing 
third  party  payers  other  that  aotomobife 
liability  and  ao-fauh  insurance  carriers, 
inpatient  billings  will  be  sobdnided 
into  two  categories: 

( 1 )  Hospital  charges  (which  refers  to 
routine  service  chsoffts  associated  with 
the  hasptta)  stay  and  ancillarv  chanjesl. 

(li)  ProfesakMMl  dkarges  (which  refers 
to  professional  services  provided  by 
physicians  aad  certain  oeher  providers). 

(ft)  OutpolieiU  hillings  will  continue 
to  be  subdivided  into  lihree  categorTes: 


(i)  Hospital  charges  (which  refers  to 
routine  service  chvges  associated  with 
the  outpatient  visit). 

(ii)  iS-ofessional  charges  (which  refers 
to  professional  services  provided  by 
physicians  and  certain  other  providers). 

(iii)  Ancillary  charges  (which  refers  to 
diagnostic  and  treatment  services,  other 
than  professional  services,  provided  by 
components  of  the  hospital  in 
connection  with  the  outpatient  visit). 
*         *        •         •         • 

(c)  Clinical  groups  per  diem  rates  for 
care  provided  on  or  after  October  1 , 
1992,  and  prior  to  October  1,  1994.  For 
inpatient  hospital  care  provided  on  or 
after  October  1,  1992,  and  prior  to 
October  1,  1994,  the  computation  of 
reasonable  costs  shall  be  based  on  the 
per  diem  full  reimbursement  rate 
applicable  to  the  clinical  category  of 
services  involved.  •   *   • 
***** 

(d)  ^dedical  services  and  subsistence 
charges  included.  Medical  services 
charges  pursuant  to  10  U.S.C  1078  or 
subsistence  charges  pursuant  to  10 
U.S.C  1075  are  luchided  in  the  claim 
filed  with  llie  third  party  payer  pursuant 
to  10  U-S.C  1095.  For  any  patient  of  a 
facility  of  the  Uniformed  Services  who 
indicates  that  he  or  she  is  a  beneficiary 
of  a  third  party  payer  plan,  the  usual 
medical  services  or  subsistence  charge 
will  not  be  coUected  from  the  petient  to 
the  extent  that  payment  received  from 
the  payer  exceeds  the  medical  services 
or  subsistence  charge.  Thus,  except  in 
cases  cov»«d  by  section  220.8(k>. 
payment  of  the  claim  made  pursuant  to 
lo'U.S.C.  1095  which  exceeds  the 
medical  services  or  subsistence  charge. 
will  satisfy  ail  of  the  third  party  payor's 
obligatio*  arising  from  the  inpatient 
hospital  care  provided  by  the  faciUty  of 
the  Unifonned  Services  on  that 
occasion. 

(e)  Per  visit  rotes. 

( 1 )  As  authorized  by  10  U.S.C 
1095(0(2).  the  computation  of 
reasonable  costs  for  purposes  of 
collections  for  most  outpatient  services 
shall  be  based  on  a  per  visit  rate  for  a 
clinical  speciahv  or  .subspecialty.  The 
per  visit  ch.irge  shall  be  equal  to  the 
outpetierU  full  reimbursement  rate  for 
that  clinical  specialty  or  subspecialty 
and  inchides  all  routine  ancillary 
services.  A  stsparate  charge  will  be 
calculated  for  cases  that  are  considered 
same  day/amlmlatory  surgeries.  These 
rates  shell  be  updated  and  publushed 
niinuallv.  A.s  with  infwtient  billing 
(*ii>\  urn-*  (Jiiiiciil  eroups  ivpi^esenting 
Sf.i«<,iwi  r)o:ir(i  i.irXihed  specialties/ 
siibspei_i.itti€^  K^ideiy  accepted  by 
graduate  nicJicai  accrediting 
orKanizatiotis  such  as  the  Accreditatkna 


Council  for  Graduate  Medical  Education 
(ACGME)  or  the  American  Board  of 
Medical  Specialties  will  be  used  for 
ambulatory  billing  categories.  Related 
clinical  groups  may  be  combined  for 
purposes  of  billing  categories. 

(2)  The  following  clinical 
reimbursement  categories  are 
representative,  but  not  all-inclusive  of 
the  billing  category  clinical  groups 
referred  to  in  paragraph  (e)(1)  of  this 
section:  Internal  Medicine,  Allergy, 
Cardiology,  Diabetic,  Endocrinology, 
Gastroenterology.  Hematology, 
Hypertension,  Nephrology,  Neurology, 
Nutrition,  Oncology,  Pulmonary 
Disease,  Rheumatology,  Dermatology, 
Infectious  Disease,  Physical  Medicine. 
General  Surgery,  Cardiovascular  and 
Thoracic  Surgery,  Neurosurgery, 
Ophthalmology,  Organ  Transplant, 
Otolaryngology,  Plastic  Surgery. 
Proctology,  Urology,  Pediatric  Surgery, 
Family  Planning.  Obstetrics, 
Gynecology,  Pediatrics,  Adolescent 
Pediatrics,  Well  Baby,  Orthopaedics, 
Cast,  Orthotic  Laboratory,  Hand 
Surgery,  Podiatry,  Psychiatry, 
Psychology,  Child  Guidance,  Mental 
Health,  Social  Work,  Substance  Abuse 
Rehabilitation,  Family  Practice,  and 
Occupational  and  Physical  Therapy. 
•        *        •        •        • 

(g)  Special  rule  for  serx'ices  ordered 
and  paid  for  by  a  facility  of  the 
Uniformed  Services  but  provided  by 
another  provider.  In  cases  where  a 
facility  of  the  Uniformed  Services 
purchases  ancillary  services  or 
procedures,  from  a  source  other  than  a 
Uniformed  Services  facility,  the  cost  of 
the  purchased  services  will  be  added  to 
the  standard  rate.  Examples  of  ancillary 
services  and  other  procedures  covered 
by  this  special  rule  include  (but  are  not 
limited  to):  laboratory,  radiology, 
pharmacy,  pulmonary  function,  cardiac 
catheterization,  hemodialysis, 
hyperbaric  medicine, 
electrocardiography, 
electroencephalography, 
electroneuromyography,  pulmonary 
function,  inhalation  and  respiratory 
therapy  and  physical  therapy  services. 

(h)  Special  rule  for  certain  ancillary 
sen'ices  ordered  by  outside  providers 
and  provided  by  a  facility  of  the 
Uniformed  Services.  If  a  Uniformed 
Services  facility  provides  certain 
ancillary  services,  prescription  drugs  oi 
other  procedures  based  on  a  request 
from  a  source  other  than  a  Uniformed 
Services  facility  and  are  not  incident  to 
any  outpatient  visit  or  inpatient 
services,  the  reasonable  cost  will  not  be 
based  on  the  usual  per  diem  or  per  visit 
rate.  Rather,  a  separate  standard  rate 
shall  be  established  based  on  the  cost  of 


the  particular  high-cost  service,  drug,  or 
procedure  provided.  This  special  rule 
applies  only  to  services,  drugs  or 
procedures  having  a  cost  of  at  least  $60. 
The  reasonable  cost  for  the  services, 
diaigs  or  procedures  to  which  this 
special  rule  applies  shall  be  calculated 
and  published  annually. 

(i)  Miscellaneous  health  care  sen-ices. 
Some  outpatient  services  are  provided 
which  may  not  traditionally  be  provided 
in  hospitals  or  which  are  not  traditional 
clinical  specialties  or  subspecialties. 
This  includes,  but  is  not  limited  to,  land 
ambulance  service,  air  ambulance 
service,  hyperbaric  treatments,  dental 
care  services  and  immunizations. 

(1)  The  charge  for  ambulance  services 
shall  be  based  on  the  full  costs  of 
operating  the  ambulance  service.  - 

(2)  For  hyperbaric  treatments  (such  as 
high  pressure  oxygenation  treatments, 
burn  treatments  and  decompression 
treatments  in  response  to  diving 
incidents),  charges  will  be  based  on  the 
full  operating  costs  of  the  hyperbaric 
treatment  services. 

(3)  Charges  for  dental  services 
(including  oral  diagnosis  and 
prevention,  periodontics, 
prosthodontics  (fixed  and  removable), 
implantology,  oral  surgery, 
orthodontics,  pediatric  dentistry  and 
endodontics)  will  be  based  on  a  full  cost 
of  the  dental  services. 

(4)  The  charge  for  immunizations, 
allergin  extracts,  allergic  condition  tests, 
and  the  administration  of  certain 
medications  when  these  services  are 
provided  in  a  separate  immunizations  or 
shot  clinic,  will  be  based  on  the  average 
full  cost  of  these  services,  exclusive  of 
any  costs  considered  for  purposes  of  any 
outpatient  visit.  A  separate  charge  shall 
be  made  for  each  immunization, 
injection  or  medication  administered. 
***** 

(k)  Special  rule  for  partnership 
program  providers.  In  cases  in  which 
the  professional  provider  services  are 
provided'under  the  Partnership  Program 
(or  similar  program  operated  under  the 
authority  of  10  U.S.C.  1096),  the 
professional  charges  component  of  the 
total  standard  rate  will  be  deleted,  as 
applicable,  from  the  claim  for  the 
facility  of  the  Uniformed  Services.  The 
third  party  payer  will  receive  a  claim  for 
professional  services  directly  from  the 
individual  healthcare  provider,  who  is 
not  an  employee  or  agent  of  the 
Department  of  Defense.  Such  claims  are 
not  covered  by  10  U.S.C.  1095  or  this 
part,  but  are  governed  by  statutory  and 
regulatory  requirements  of  the 
CHAMPUS  program  (see  32  CFR  part 
199).  The  same  is  true  for  the 
professional  services  provided  on  an 


outpatient  basis  under  the  Partnership 
Program. 

(1)  Alternative  determination  of 
reasonable  costs.  Any  third  party  payer 
that  can  satisfactorily  demonstrate  a 
prevailing  rate  of  payment  in  the  same 
geographic  area  for  the  same  or  similar 
aggregate  groups  of  services  that  is  less 
than  the  standard  rate  (or  other  amount 
as  determined  under  paragraphs  (f) 
through  (k)  of  this  section)  of  the  facility 
of  the  Uniformed  Services  may,  with  the 
agreement  of  the  facility  of  the 
Uniformed  Ser\'ices  (or  other  authorized 
representatives  of  the  United  States), 
limit  payments  under  10  U.S.C.  1095  to 
that  prevailing  rate  for  that  aggregate 
category  of  services.  The  determination 
of  the  third  party  payer's  prevailing  rate 
shall  be  based  on  a  review  of  valid 
contractual  arrangements  with  other 
facilities  or  providers  constituting  a 
majority  of  the  services  for  which 
payment  is  made  under  the  third  party 
payer's  plan.  This  paragraph  does  not 
apply  to  cases  covered  by  §  220.11. 
***** 

3.  Section  220.10  is  amended  by 
revising  paragraph  (c)(l)(ii),  as  follows: 

§  220.10    Special  rules  tor  Medicare 
supplement  plans. 

***** 

(c)  *  *  * 

(D*  *  * 

(ii)  Include  adjustments,  as 
appropriate,  to  identify  major 
components  of  the  all  inclusive  per 
diem  or  per  visit  rates  for  which 
Medicare  has  special  rules. 
***** 

|FR  Doc.  94-23465  Filed  9-23-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[TN  132-6436a;  FRL-5063-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
ot  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Tennessee 

AGENCY:  Environmental  Protection 

Agency  (EPA)- 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  corrections 
to  the  final  rule  published  on  August  4. 
1994  (59  FR  39692).  The  final  rule 
addressed  the  attainment  status  of  the 
Memphis  and  Shelby  County  area  for 
Ozone. 

EFFECTIVE  DATE:  This  action  is  effective 
September  26,  1994. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Borel.  Stationary  Source  Planning 
Unit.  Regulatory  Planning  and 
Development  Section.  Air  Programs 
Branch.  Air.  Pesticides  &  Toxics 
Management  Division,  Region  IV 
Environmental  Protection  Agency.  345 
Courtland  Street  NE..  Atlanta,  GA 
30365.  The  telephone  number  is  404/ 
347-3555X4197. 

SUPPt-EMENTARY  INFORMATION: 

Background 

This  correclion  clarifies  language  in 
the  preamble,  and  corrects  a 
typographical  error  which  incorrectly 


identified  Kjiox  County,  Tennessee  as  a 
"Nonattainment"  area.  EPA  published  a 
rule  designating  Knox  County  as 
"Unclassifiable/  Attainment"  for  ozone 
on  September  27.  1993  (58  FR  50271), 
effective  October  27.  1993. 

Dated  August  22,  1994. 
Patrick  M.  Tobin. 
Acting  Regional  Administrator 

Correction  of  Publication 

Accordingly,  the  final  rule  published 
on  August  4,  1994  at  59  FR  39692  is 
corrected  as  follows. 

1.  In  the  preamble  on  page  39696.  in 
the  first  column,  paragraph  two.  line  21. 

Tennessee— Ozone 


ttie  words  "*    '    *  above  a  de  minimi.s 
level  *   *   *"  are  removed.  The  sentence, 
as  corrected,  reads  as  follows: 
"Although  approval  of  NOx  increases  is 
a  departure  from  EPA  guidance.  EPA 
believes  that  the  emissions  projections 
demonstrate  that  the  area  will  continue 
to  maintain  the  O?  NAAQS  because  this 
area  achieved  attainment  through  VCXi; 
controls  and  reductions." 

§81.343    [Corrected] 

2.  The  attainment  status  designation 
table  for  ozone,  beginning  on  page 
39697,  is  corrected  to  read  as  follows: 


Tennessee— Ozone— Continued 


Desigrwtion 

Classrtication 

Designation  area 

Date' 

Type 

Date' 

Type 

Nashville  Area 

Davidson  County      

Nonattainment  

Moderate 

Ruttierfofd  County .' 

Nonattainment  

Moderate 

Sumner  County  „ 

Nonattainment  

Moderate. 

Wilhamson  County  

Wilson  County    

Nonattainment  

Moderate 

Nonattainment  

Moderate 

Rest  ot  State  

UnclassifiaWe/Attainment  .. 

Anderson  County 

Bedtofd  County 

Benton  County 

Bledsoe  County 

Blount  County 

Bradley  County 

Campbell  County 

Cannon  County 

Carroll  County 

Carter  County 

Cheattiam  County 

Chester  County 

Claitxjrne  County 

Clay  County 

Cocke  County 

Cottee  County 

Crockett  County 

Cumberland  County 

DeKalb  County 

Decatur  County 

Dickson  County 

Dyer  County 

Fayette  County 

Fentress  County 

Franklin  County 

Gibson  County 

Giles  County 

Grainger  County 

• 

Greene  County 

Grundy  County 

HamtXen  County 

Hamilton  County 

Hancock  County 

Hardeman  County 

Hardin  County 

Hawkins  County 

Haywood  County 

Henderson  County 

Henry  County 

Hickman  County                                       *- 

Houston  County 

Humphreys  County 

Jackson  County 

Jeflerson  County 

Johnson  County 

Designation  area 

Designation 

Classifccation 

Date' 

Type 

Date' 

Type 

Knox  County 

10/27/93 

Lake  County 

Lauderdale  County 

l-awrence  County 

Lbms  County 

Lincoln  County 

Loudon  County 

Mac«n  County 

Madison  County 

Marion  County 

Marshall  County 

Maury  County 

McMinn  County 

McNatry  County 

Meigs  County 

Monro*  Coumy 

Montgomery  County 

Moore  County 

Morgan  County 

Ot)ion  County 

Overton  County 

Perry  County 

Pic4<ett  County 

Pok  County 

Putnam  County 

Rhea  County 

Roane  CouTTty 

Robertson  County 

Soo«  County 

Sequatcrwe  County 

Sevtei  County 

SheK>y  County 

10/3/94 

Smith  County 

Stewart  County 

Sullivan  County 

Tipton  County 

Trousdale  County 

Unicoi  County 

Union  Coixify 

Van  Bur  en  County 

Warren  County 

Washington  County 

Wayne  County 

Weakley  County 

White  County 

'  This  dale  it  hkwember  1 5,  1 990,  unless  othenwise  noted. 
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BiUJNO  CODE  *6a(^-»0-P 

40  CFR  Part  112 

iSW  H-FRLS07&-7] 
RIN  2O50-AD30 

Oil  Poilution  Prevention:  Non- 
Transportation- Related  Onshore 
Facilities;  Ck>rrectJon 

AGENCY:  Environmental  Protection 
.^ypnrv  (EPA). 

ACTION:  Final  rule;  corrections. 

SUMMARY:  EPA  is  making  technical 
c;orrections  to  errors  in  the  technical 


appendices  to  the  final  rule  for  facility 
response  plans  required  by  the  Oil 
Pollution  Act  (OPA)  of  1990,  which 
appeared  in  the  Federal  Register  on  July 
1.  1994  (59  FR  34070). 

EFFECTIVE  DATE:  August  30,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bobbie  Lively-Diebold,  Oil  Pollution 
Response  and  Abatement  Branch, 
Emergency  Response  Division  (5202G), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  S\Y,  Washington,  DC 
20460  at  703-356-8774;  the  ERNS/ 
SPCC  Information  line  at  202-260-2342; 
or.  the  RCRA/Superfund  Hotline  at  800- 
424-9346  (in  the  Washington,  DC 
metropolitan  area.  703-412-9810).  The 
Telecommunications  Device  for  the  Deaf 


(TDD)  Hotline  number  is  800-553-7672 
(in  the  Washington,  DC  metropolitan 
area,  703-412-3323). 

SUPPLEMENTABV  tNFORMATtON: 

Background 

EPA  published  a  final  rule  in  the 
Federal  Register  on  )uly  1.  1994  (59  FR 
34070)  revising  the  Oil  Pollution 
Prevention  regulation,  40  CFR  part  112. 
originally  promulgated  under  the  Clean 
Water  Act.  The  revision  incorporates 
new  requirements  added  bv  the  Oil 
Pollution  Act  of  1990,  33  U.S.C  2701  et 
seq.,  that  direct  facility  ovimers  and 
operators  to  prepare  plans  for 
responding  to  a  worst  case  discharge  of 
oil  and  to  a  substantial  threat  of  such  a 
discharge. 
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Need  for  Correction 

As  published,  the  final  rule  contained 
a  number  of  minor  technical  errors  that 
may  prove  to  be  misleading  and  are  in 
need  of  clarification.  The  reasons  for 
these  technical  changes  (including 
clarifying  section  references  and 
correcting  minor  grammatical  errors) 
are.  for  the  most  part,  self-evident.  None 
of  these  changes  is  intended  to  effect 
substantive  requirements;  they  only 
correct  inadvertent  errors  in  the  July  1. 
1994  final  rule  and  ensure  consistency 
within  the  Appendices  to  the  final  rule, 
and  between  them  and  the  regulatory 
text. 

Correiitions  7  and  8,  while  also 
technical  and  non-substantive  in  nature, 
warrant  a  brief  discussion.  To  avoid 
confusion.  corre<:tions  7  and  8  are  made 
to  clarify  that  the  Emergency 
Notification  Phone  List  and  Spill 
Response  Notification  Form  are  each 
st!parale  parts  of  Se<:tion  1.3.1  of  the 
overall  response  plan.  Thus,  items  2  and 
3  of  Section  1.1  each  call  for  a  partial, 
inclusion  of  Section  1  3.1  (item  2  calls 
for  the  Emergency  Notification  Phone 
List  and  item  1  calls  for  the  Spill 
Response  Notification  Form).  Together, 
items  2  and  3  call  for  the  complete 
Section  1.3.1.  As  published,  the  final 
rule  incorrectly  stated  that  items  2  and 
3  each  called  for  the  complete  Section 
1.3.1.  This  is  being  corrected  to  state 
that  each  calls  for  only  part  of  Section 
1.3.1. 

In  addition,  an  inaccuracy  in  the 
summary  section  of  the  preamble  to  the 
final  rule  needs  to  be  noted.  The  U.S. 
Environmental  Protection  Agency 
regulates  non-transportation-related 
facilities  under  sections  311(j)(l)(C)  and 
311(i)(5)oftheC\VA  as  delegated  by 
Exe<;utive  Order  12777  The  preamble 
language  in  one  instance  incorrectly  and 
inadvertently  indicated  that  the  Oil 
Pollution  Prevention  regulation  applied 
to  transportation-related  facilities. 

Correction  of  Publication 
PART  112— [CORRECTED] 

Accordingly,  the  final  rule  is 
corre<:ted  as  follows: 

1.  On  page  34110,  in  the  third 
column,  in  the  first  paragraph  under 
section  A. 2  3.  in  line  7,  ■■A2(b)"  is 
corrected  to  read  "A. 2. 2". 

2.  On  page  34111.  in  the  first  column, 
in  the  first  pariigraph  under  section 
B.2.3.  in  line  9,  ■•B2(b)"  is  corrected  to 
read  "B  2.2". 

3.  On  page  34112.  in  the  first  column, 
in  section  1 .2.8.  the  text  which  reads 
'"Other  definitions  are  included  in 

§  112.2.  section  1.2  of  Appendices  C  and 
E.  and  section  3.0  of  Appendix  F"  is 


corrected  to  read    Other  definilions  are 
included  in  §  1 12.2  and  section  1  1  of 
Appendix  C". 

4.  On  page  34112.  in  the  third 
column,  in  section  4.3.  in  line  9.  the  text 
which  reads  "section  1.2"  is  corrected 
to  read  "section  1.1". 

5.  On  page  34114.  in  the  third 
column,  in  section  7.3.  in  line  4.  the  text 
which  reads  "for  Groups  1"  is  (:orre<:ted 
to  read  "for  Group  1". 

6.  On  page  34115.  in  the  first  column, 
in  section  7.4.  in  line  4.  the  text  which 
reads  "for  a  facility"  is  deleted. 

7.  On  page  34124.  in  the  first  (.olumn. 
in  section  1.1.  in  item  2.  the  word 
"complete"  is  corrected  to  read 
"partial". 

8.  On  page  34124.  in  the  first  column, 
in  section  1.1.  in  item  3.  the  word 
"complete"  is  corrected  to  read 
"partial". 

9.  On  page  34135.  in  the  second 
column,  in  the  heading  for  section  2  1 . 
the  text  which  reads  "Page  One — 
General  Information"  is  corrected  to 
read  "General  Information". 

10.  On  page  34135.  in  the  second 
column,  in  the  heading  for  section  2.2. 
the  text  which  reads  "Page  Two — 
Applicability  of  Substantial  Harm 
Criteria"  is  corrected  to  read 
"Applicability  of  Substantial  Harm 
Criteria". 

11.  On  page  34135,  in  the  third 
column,  in  the  heading  for  section  2.3. 
the  text  which  reads  "Page  Three — 
Certification"  is  corrected  to  read 
"Certification". 

Authority:  33  U  S.C  1321  and  IJhI.  E.O 
12777lOctober  18. 1991).  3CTR   m'H  lomp. 
p.  351. 

Dated:  .Siiptcmber  19. 1994 
Ellioll  P.  La%trs, 
Assistant  Administrator. 
jFR  D<K    94-23764  Filed  9-23-94.  H  4S  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Pan  73 

[MM  Docket  No.  91-140;  DA  94-1013] 

Revision  of  Radio  Rules  and  Policies 

AGENCY:  Federal  Communi<.ations 

Commission. 

ACTION:  Final  rule;  correction  of  rule  and 

confirmation  of  effective  date. 

SUMMARY:  This  Order  confirms  that  the 
stay  of  certain  changes  to  the  FCCs 
multiple  ownership  rule  was  lifted  on 
September  16.  1992.  and  reprints  the 
corrected  rule  in  its  entirety.  The  Mass 
Media  Bureau  takes  this  action  to  ensure 


lliat  the  correct  version  of  the  rule  is 
printed  in  the  Code  of  Federal 
Regulations.  Because  the  stay  was  lifted 
in  an  ordering  clause  to  a  Commission 
document  but  not  in  the  Federal 
Register  summary  associated  with  that 
document,  the  lifting  of  the  stay  was  nnt 
recognized  by  the  Federal  Register.  As  a 
result,  the  rule  is  currently  printed  in 
the  Code  of  Federal  Regulations  as  if  the 
stay  was  still  in  effect.  This  Order  is 
intended  solely  to  correct  the  outdated 
version  of  the  multiple  ownership  rule; 
no  substantive  rule  changes  have  been 
made 

EFFECTIVE  DATE:  September  26.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Hinckley  Halprin.  Mass  Media  Bureau. 
Policy  and  Rules  Division,  (202)  63'^- 
7792. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted.  .Septe.TilK^r  15. 1994 
Released:  September  19.  1994 

In  the  Matter  of:  Revision  of  Raillu  Ruirs 
and  Policies. 

By  the  Acting  Chief,  Mass  Media 
Bureau: 

1.  In  its  Report  and  Order  in  MM 
Docket  No.  91-140,  7  FCC  Red  2755 
(1992).  57  FR  18089  (April  29,  1992). 
the  Commission  amended  47  CFR 
73.3555.  The  effective  date  of  the 
changes  adopted  in  the  Report  and 
Order  was  subsequently  deferred 
pending  resolution  of  petitions  for 
reconsideration.  Order  Deferring 
Effective  Date  in  MM  Docket  No.  91- 
140.  FCC  92-351  (released  Julv  30. 
1992).  57  FR  35763  (Aug.  11. 1992).  The 
stay  of  the  effective  date  was  lifted  by 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  91-140.  7  FCC  Red 
6387  (1992).  57  FR  42701  (September 
16.  1992).  Because  the  stay  was  lifted  in 
an  ordering  clause  to  the  document 
rather  than  in  the  Appendix  that 
contained  the  modified  rules,  the  lifting 
of  the  stay  vvas  not  picked  up  by  the 
Federal  Register.  As  a  result,  the  rule  is 
currently  printed  in  the  Code  of  Federal 
Regulations  as  if  the  stay  vvas  still  in 
effect. 

2.  This  Order  is  intended  solely  to 
correct  the  outdated  version  of  Section 
73.3555  currently  printed  in  the  Code  of 
Federal  Regulations.  No  substantive 
changes  have  been  made  to  the  rules: 
notice  and  comment  are  therefore 
unnecessary.  See  5  U.SC.  553(b)|3).  The 
correct  version  of  §  73.3555  is  printed  in 
its  entirety  below. 

3.  Accordingly,  it  is  ordered  that  47 
CFR  §  73.3555  is  amended  as  set  forth 
below. 


List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Renee  Licht, 

Acting  Chief.  Mass  Media  Bureau. 

Rule  Changes 

Part  73  of  Title  47  of  the  U.S.  Code  of 
Federal  Regulations  is  amended  to  read 
as  follows; 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  Authority  Citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334. 

2.  The  stay  of  the  effective  date  of 

§  73.3555  was  lifted  by  publication  of  a 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  91-140  in  the  Federal 
Register  at  57  FR  42701  (September  16, 
1992).  and  §  73.3555  is  revised  to  read 
as  follows: 

§73.3555    Multiple  ownership. 

(a)(1)  Radio  contour  overlap  rule.  No 
license  for  an  AM  or  FM  broadcasting 
station  shall  be  granted  to  any  party 
(including  all  parties  under  common 
control)  if  the  grant  of  such  license  will 
result  in  overlap  of  the  principal 
community  contour  of  that  station  and 
the  principal  community  contour  of  any 
other  broadcasting  station  directly  or 
indirectly  owned,  operated,  or 
controlled  by  the  same  party,  except 
that  such  license  may  be  granted  in 
connection  with  a  transfer  or 
assignment  from  an  existing  party  with 
such  interests,  or  in  the  following 
circumstances: 

(i)  In  radio  markets  with  14  or  fewer 
commercial  radio  stations,  a  party  may 
own  up  to  3  commercial  radio  stations, 
no  more  than  2  of  which  are  in  the  same 
ser\'ice  (AM  or  FM).  provided  that  the 
owned  stations,  if  other  than  a  single 
AM  and  FM  station  combination, 
represent  less  than  50  percent  of  the 
stations  in  the  market. 

(ii)  In  radio  markets  with  15  or  more 
commercial  radio  stations,  a  party  may 
own  up  to  2  AM  and  2  FM  commercial 
stations,  provided,  however,  that 
evidence  that  grant  of  any  application 
will  result  in  a  combined  audience 
share  exceeding  25  percent  will  be 
considered  prima  facie  inconsistent 
with  the  public  interest. 

Note  to  paragraph  (a)(l)(ii):  When 
evaluating  audience  share  evidence 
submitted  under  §  73.3555(a)(l)(ii).  the 
Commission  will  consider  data  that 
eliminates  statistical  anomalies,  provides  a 
better  focused  survey  area  ofincludes 
revenue  data  or  other  relevant  information. 
Where  applicants  certify  that  they  do  not 


have  readily  available  audience  share  data, 
they  may  substitute  other  information  that 
can  serve  as  a  proxy  for  such  data.  See 
Memorandum  Opinion  and  Order  in  MM 
Docket  .No.  91-140,  7  FCC  Red  6387  (1992). 
57  FR  42701  (Sept.  16.  1992). 

(iii)  Overlap  between  two  stations  in 
different  services  is  permissible  if 
neither  of  those  two  stations  overlaps  a 
third  station  in  the  same  service. 

(2)(i)  Where  the  principal  community 
contours  of  two  radio  stations  overlap 
and  a  party  (including  all  parties  under 
common  control)  with  an  attributable 
ownership  interest  in  one  such  station 
brokers  more  than  15  percent  of  the 
broadcast  time  per  week  of  the  other 
such  station,  that  party  shall  be  treated 
as  if  it  has  an  interest  in  the  brokered 
station  subject  to  the  limitations  set 
forth  in  paragraphs  (a)  and  (e)  of  this 
section.  This  limitation  shall  apply 
regardless  of  the  source  of  the  brokered 
programming  supplied  by  the  party  to 
the  brokered  station. 

(ii)  Every  time  brokerage  agreement  of 
the  type  described  in  paragraph  (a)(2)(i) 
of  this  section  shall  be  undertaken  only 
pursuant  to  a  signed  written  agreement 
that  shall  contain  a  certification  by  the 
licensee  or  permittee  of  the  brokered 
station  verifying  that  it  maintains 
ultimate  control  over  the  station's 
facilities,  including  specifically  control 
over  station  finances,  personnel  and 
programming,  and  by  the  brokering 
station  that  the  agreement  complies 
with  the  provisions  of  paragraphs  (a)(1) 
and  (e)(1)  of  this  section. 

(iii)  Any  party  operating  in  conflict 
with  the  requirements  of  paragraph 
(a)(2)(ii)  of  this  section  on  September 
16,  1992  shall  come  into  compliance 
within  one  year  thereafter. 

(3)  For  purposes  of  this  paragraph: 

(i)  The  "prmcipal  community 
contour"  for  AM  stations  is  the 
predicted  or  measured  5  mV/m 
groundwave  contour  computed  in 
accordance  with  §  73.183  or  §  73.186 
and  for  FM  stations  is  the  predicted  3.16 
mV/m  contour  computed  in  accordance 
with  §73.31,1. 

(ii)  The  number  of  stations  in  a  radio 
market  is  the  number  of  commercial 
stations  whose  principal  community 
contours  overlap,  in  whole  or  in  part, 
with  the  principal  community  contours 
of  the  stations  in  question  [i.e.,  the 
station  for  which  an  authorization  Is 
sought  and  any  station  in  the  same 
service  that  would  be  commonly  owTied 
whose  principal  community  contour 
overlaps  the  principal  community 
contour  of  that  station).  In  addition,  if 
the  area  of  overlap  between  the  stations 
in  question  is  overlapped  by  the 
principal  community  contour  of  a 
commonly  owned  station  or  stations  in 


a  different  ser\'ice  (AM  or  FM),  the 
number  of  stations  in  the  market 
includes  stations  whose  principal 
community  contours  overlap  the 
principal  community  contours  of  such 
commonly  owned  station  or  stations  in 
a  different  service. 

(iii)  A  station's  "audience  share"  is 
the  average  number  of  persons  age  12  or 
older  on  an  average  quarter  hour  basis, 
Monday-Sunday,  6  a.m. -midnight,  who 
listen  to  the  station,  expressed  as  a 
percentage  of  the  average  number  of 
persons  listening  to  AM  and  FM  stations 
in  that  radio  metro  market  or  a 
recognized  equivalent,  in  which  a 
majority  of  the  overlap  between  the 
stations  in  question  takes  place.  The 
"combined  audience  share"  is  the  total 
audience  share  of  all  AM  or  FM  stations 
that  would  be  under  common 
ownership  or  control  following  a 
proposed  acquisition.  In  situations 
where  no  metro  market  or  recognized 
equivalent  exists,  the  relevant  audience 
share  data  are  the  data  for  all  counties 
that  are  within  the  principal  community 
contours  of  the  stations  in  question,  in 
whole  or  in  part. 

(iv)  "Time  brokerage"  is  the  sale  by  a 
licensee  of  discrete  blocks  of  time  to  a 
"broker"  that  supplies  the  programming 
to  fill  that  time  and  sells  the  commercial 
spot  announcements  in  it. 

(b)  Television  contour  overlap 
(duopoly)  rule.  No  license  for  a  TV 
broadcast  station  shall  be  granted  to  any 
party  (including  all  parties  under 
common  control)  if  the  grant  of  such 
license  will  result  in  overlap  of  the 
Grade  B  contour  of  that  station 
(computed  in  accordance  with  §  73.684) 
and  the  Grade  B  contour  of  any  other  TV 
broadcast  station  directly  or  indirectly 
owned,  operated,  or  controlled  by  the 
same  party. 

(c)  One-to-a-market  ownership  rule. 
No  license  for  an  AM.  FM  or  TV 
broadcast  station  shall  be  granted  to  any 
party  (including  all  parties  under 
common  control)  if  such  party  directly 
or  indirectly  owns,  operates  or  controls 
one  or  more  such  broadcast  stations  and 
the  grant  of  such  license  will  result  in: 

(1)  The  predicted  or  measured  2  mV/ 
m  groundwave  contour  of  an  existing  or 
proposed  AM  station,  computed  in 
accordance  with  §  73.183  or  §  73.186. 
encompassing  the  entire  community  of 
license  of  an  existing  or  proposed  TV 
broadcast  station(s),  or  the  Grade  A 
contour(s)  of  the  TV  broadcast  station(s). 
computed  in  accordance  with  §  73.684. 
encompassing  the  entire  community  of 
license  of  the  AM  station;  or 

(2)  The  predicted  1  mV/m  contour  of 
an  existing  or  proposed  FM  station, 
computed  in  accordance  with  §  73.313, 
encompassing  the  entire  community  of 
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lii,f  list;  ol  an  existing  or  jjroposed  TV 
broadcast  srarion(s^  or  the  Grade  A 
contourfst  of  the  TV  broatfcast  statioB(s), 
computed  in  accordance  with  §  73.684, 
encompassing  the  entire  community  of 
license  of  the  FM  station. 

(d)  Daify  newspaper  cross-ownership 
ntle.  No  license  for  an  AM,  FM  or  TV 
broadcast  station  shall  be  granted  to  any 
party  (including  all  partius  under 
common  control]  if  such  party  directly 
or  indirectly  owns,  operates  or  controls 
a  daily  newspaper  and  the  grant  of  such 
license  will  result  in: 

(11  The  predicted  or  measured  2  mV/ 
m  contour  of  an  AM  station,  computed 
in  accordanct!  with  §  73.183  or  §  73.186, 
enconipassiu>{  the  entire  (;ommumty  \a 
which  suth  newspaper  is  puWislied;  or 

(21  The  predicted  I  mV/m  co.itour  for 
an  FM  station,  computed  in  accordance 
with  §  73.313,  encompassing  the  entire 
community  in  which  sm;h  newspaper  is 
published:  or 

(31  The  Grade  A  contour  of  a  TV 
station,  computed  in  accordance  with 
S  73.684.  encurapassing  the  fcntiie 
community  u\  which  such  newspaper  is 
published. 

(eKH  SnttonnI  muttipie  ownership 
rule.  No  license  for  a  comnTen:ial  AM, 
FM  or  TV  broadcast  station  shall  be 
granted,  tntnskrred  or  assigned  to  any 
party  (includir.g  all  parties  under 
common  control)  if  the  grant,  transfer  or 
assignment  of  such  license  would  result 
in  such  party  or  any  of  its  stockholders, 
partners,  members,  officers  or  directors, 
directly  or  irxlirectly.  owning,  operating 
or  controlling,  or  having  a  cogni/siN« 
intere.st  in: 

(i)  More  than  18  AM  or  mere  than  18 
FM  stations,  or  more  than  20  A.M  or 
more  than  20  FM  stations  two  years 
after  the  effec.tive  date  of  this  nhle. 
provided,  however,  that  an  entity  m»y 
have  an  artribiitable  btit  noncnntrolling 
interest  in  an  additional  3  AM  and  3  FM 
stations  that  are  small  btisiness 
controlled  or  minority  .:ontrollpd: 

(ii)  More  than  14  television  stations; 
or 

(iiil  More  than  12  television  stations 
that  are  not  rriinority-controllcd. 

(21  No  license  for  a  commercial  TV 
broadrjst  station  shall  be  granted, 
transferred  or  assigned  to  any  party 
(including  all  parties  under  common 
control)  if  the  grant,  transfer  or 
assignment  of  such  licen.se  would  result 
in  such  party  or  any  of  its  stockholders, 
partners,  members,  officers  or  directors, 
directly  or  indirectly,  owning,  operating 
or  controlhng,  or  having  a  cognizable 
interest  in.  either: 

(i)  TV  stations  which  have  an 
aggregate  national  audience  reach 
exceeding  thirty  (.30)  percent,  or 


Ui]  TV  stations  which  have  an 
aggragateoational  audience  rea<:h 
exceeding  twejjty-nve  (25)  percent  aiul 
which  an  not  minority-coBtroiked. 

(3)  For  puTDoaes  of  ons  pangraph: 

(i)  National  audience  reach  meaiw  the 
total  manber  of  television  households  in 
the  Arbilroa  Area  of  Dominant 
Influence  (ADI)  markets  in  which  the 
relevant  stations  are  located  divided  by 
the  total  national  television  households 
as  measured  by  ADI  data  at  the  time  of 
a  grant,  transfer  or  assignment  of  a 
license.  For  purposes  of  making  this 
calculation.  UHF  television  stations 
shall  be  attributed  with  .'jQ  pert;ent  of 
the  televLsion  bou&ebolds  in  their  ADI 
market.  Where  the  relevant  application 
forms  require  a  showing  with  respect  to 
audience  reach  and  the  application 
relates  to  an  area  wrhere  Arbitron  ADI 
market  data  are  unavailable,  then  the 
applicant  shall  make  a  sluwving  as  to  the 
number  of  television  households  in  its 
market.  Upon  such  a  showing,  the 
Conimission  shall  make  a  determination 
as  to  the  appropriate  audieiu.e  n^ach  to 
be  attributed  to  the  afrplicant. 

fii)  TV  broadcast  station  or  TV  station 
excludes  stations  which  are  primarily 
satellite  operations. 

(iii)  Minority  control  led  means  more 
than  50  percent  owned  by  one  or  more 
members  of  a  minority  group. 

(iv)Aft/rorrty  means  Black.  Hispanic, 
American  Indian.  Alaska  Native.  Asian 
and  Pacific  fsfander. 

(v)  Small  business  means  an 
iiwhridual  or  business  entity  which,  at 
the  time  of  application  to  the 
CommLssion.  had,  including  all 
affiliated  entities  under  common 
control,  annual  revenues  of  less  than 
$500,000  and  assets  of  less  than 
$1,000,000. 

(f)  This  section  is  not  applituible  to 
noncommercial  educational  FM  and 
noncommercial  educational  TV  stations. 

Note  1:  The  word  "control"  as  used  hKrein 
is  not  limttml  to  majority  stock  owii«r<)hip. 
but  includes  actual  working  coiUrol  ia 
whatever  manner  exercised. 

Note  2:  In  applying  the  provisions  of  this 
section,  ownership  and  other  ii.terests  in 
broadcast  licensees,  cable  television  systems 
and  daily  newspapers  will  be  attributed  to 
their  holders  and  deemed  cognizable 
pursuant  tu  the  following  criteria: 

(a)  Except  as  t>therwtse  provided  herein, 
partnership  and  direct  ownership  interests 
and  any  voting  stuck  interest  amrHinting  to 
5%  or  mofe  uf  the  outstanding  voting  stock 
of  a  corporate  broadcast  hcensee.  cable 
television  system  or  daily  newspaper  will  be 
cognizable: 

(h)  No  minority  voting  stock  interrst  will 
be  cognizable  if  ttiere  is  a  single  holder  of 
mora  dian  50%  of  the  outstanding  voting 
stock  of  thecnqjcrate  bmadcast  Uccasee. 
cable  televisMm  tystem  or  dailv  newspaper  in 
which  tha  niinocUv  interest  is  beld: 


(c)  InwHftaent  carapauiss.  as  defiaed  in  I.S 
I'.S.C  808-3,  insurance  companies  .md 
banks  holding  st(x:k  tkra«gh  their  trust 
dnpartmeAU  in  tnirt  ■CCIHltS  will  be 
considered  to  have  a  cognizable  interest  only 
if  they  hold  10%  or  more  of  the  outstanding 
voting  stock  of  a  corporate  broedcast 
licensee,  cable  television  system  or  da-ily 
newspaper,  or  if  any  of  the  officers  or 
dirBclBrs  of  the  broedcast  hcensee,  cable 
telawision  system  or  daily  newspaper  are 
representatives  of  the  investment  cotnpany, 
insurance  company  or  bank  concerned. 
Holdings  by  a  bank  or  insnrance  conparq 
will  be  aggregated  if  the  bank  or  ioawaBcr 
company  has  any  right  to  dett;rmine  how  the 
stock  wiJ<tbe  voted.  Hoklings  by  investmcit 
companies  will  ba  aggregated  if  under 
common  management. 

(d)  Attribtrtien  o# ownership  interrsts  in  a 
broadcast  licensee,  cable  televiuf>n  system  or 
daily  newspaper  that  are  held  indirectly  by 
any  party  through  one  or  more  intervening 
corporations  will  be  determined  by 
successive  rmihipliration  of  the  ownership 
percentages  for  each  link  in  the  vertical 
owoefship  chain  and  aptplication  of  the 
relevant  attribution  benchmark  to  the 
resulting  product,  except  that  wherever  the 
ownership  percentage  tar  any  Hnk  in  the 
chain  exceeds  5€%,  it  shall  not  be  included 
for  pucpoees  of  this  nultiplication.  [for 
example,  if  A  owns  10%  of  company  X, 
which  owns  60%  of  company  Y,  which  owns 
25%  of  "Licensee."  then  X's  tnferest  in 
"Licensee"  would  be  25%  (the  same  as  V's 
interest  since  X's  interest  in  Y  exceeds  50%), 
and  A's  rnt«»r»^t  in  "Licenser"  wijulff  be 
2.5%  (ai34}.25).  I'nder  the  5%  attribrttion 
benckmark.  X's  iaterest  in  "Licensee"  wonUf 
be  cognizahhi.  wtnle  A's  interest  woukl  not 
be  cognisable. ) 

(c)  Vetiag  .st<Kk  inCepests  held  ia  trust  shaM 
be  attributed  to  any  person  who  holds  or 
shares  the  power  to  vote  such  steck,  to  any 
person  who  has  the  sole  power  to  sell  such 
stock,  and  to  any  person  who  has  the  right 
to  revoke  the  trust  at  will  or  to  replace  fhe 
trustxte  at  wrll.  If  the  fnistxw  has  a  famihal, 
personal  or  extra-trust  business  reiati«wiship 
to  the  grantor  or  the  beneficiary .  the  grantor 
or  beneficiary,  as  appropriate,  will  be 
attributed  with  the  stock  interests  held  in 
tnist.  An  otherwise  quaiiCed  trust  will  be 
ineffective  to  insulate  the  grantor  or 
beneficiary  from  attribution  with  the  trust's 
assets  unless  all  voting  stock  interests  held 
by  the  grantor  or  beneficiary  in  the  relevant 
broadcast  licensee,  cable  television  system  or 
daily  oewspaper  are  subject  to  said  tnist. 

(fl  Holders  of  non- voting  stock  shall  not  be 
attributed  an  interest  in  the  issuing  entity. 
Holders  of  debt  and  instruments  such  as 
warrants,  convertible  debentures,  option.s  or 
other  non-voting  interests  with  rights  of 
conversion  to  voting  interests  shall  not  be 
attributed  unless  and  until  conversion  is 
effected. 

(g)(1)  A  limited  partnership  interest  shall 
be  attributed  to  a  limited  partner  unless  that 
partner  is  not  materially  involved,  directly  or 
indirectly,  in  the  management  or  operation  of 
the  media-related  activities  of  the  partnership 
and  the  licensee  or  system  so  certifies. 

(2)  in  order  for  a  licensee  or  system  to 
make  tlte certification  set  forth  in  paragraph 


.  (g)(l]  of  this  section,  it  must  verify  that  the 
partnership  agreement  or  certificate  of 
limited  partnership,  with  respect  to  the 
particular  limited  partner  exempt  from 
attribution,  establishes  that  the  exempt 
limited  partner  has  no  material  involvement, 
directly  or  indirectly,  in  the  management  or 
operation  of  the  media  activities  of  the 
partnership.  The  criteria  which  would 
assume  adequate  insulation  for  purposes  of 
this  certification  are  described  in  the 
Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83-46.  FCC  85-252  (released  )une 
24. 1985),  as  modified  on  reconsideration  in 
the  Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83-46.  FCC  86-410  (released 
November  28. 1986).  Irrespective  of  the  terms 
of  the  certificate  of  limited  partnership  or 
partnership  agreement,  however,  no  such 
certification  shall  be  made  if  the  individual 
or  entity  making  the  certification  has  actual 
knowledge  of  any  material  involvement  of 
the  limited  partners  in  the  management  or 
operation  of  the  media-related  businesses  of 
the  partnership. 

(h)  Officers  and  directors  of  a  broadcast 
licensee,  cable  television  system  or  daily 
newspaper  are  considered  to  have  a 
cognizable  interest  in  the  entity  with  which 
they  are  so  associated.  If  any  such  entity 
engages  in  businesses  in  addition  to  its 
primary  business  of  broadcasting,  cable 
television  service  or  newspajjer  publication, 
it  may  request  the  Commission  to  waive 
attribution  for  any  officer  or  director  whose 
duties  and  responsibilities  are  wholly 
unrelated  to  its  primary  business.  The 
officers  and  directors  of  a  parent  company  of 
a  broadcast  licensee,  cable  television  system 
or  daily  newspaper,  with  an  attributable 
interest  in  any  such  subsidiary  entity,  shall 
be  deemed  to  have  a  cognizable  interest  in 
the  subsidiary  unless  the  duties  and 
responsibilities  of  the  officer  or  director 
involved  are  wholly  unrelated  to  the 
broadcast  licensee,  cable  television  system  or 
daily  newspaper  subsidiary,  and  a  statement 
properly  documenting  this  fact  is  submitted 
to  the  Commission.  (This  statement  may  be 
included  on  the  appropriate  Ownership 
Report]  The  officers  and  directors  of  a  sister 
corporation  of  a  broadcast  licensee,  cable 
television  system  or  daily  newspaper  shall 
not  be  attributed  with  ownership  of  these 
entities  by  virtue  of  such  status. 

(i)  Discrete  ownership  interests  will  be 
aggregated  in  determining  whether  or  not  an 
interest  is  cognizable  under  this  section.  An 
individual  or  entity  will  be  deemed  to  have 
a  cognizable  investment  if: 

(1)  The  sum  of  the  interests  held  by  or 
through  "passive  investors"  is  equal  to  or 
exceeds  10  percent:  or 

(2)  The  sum  of  the  interests  other  than 
those  held  by  or  through  "piassive  investors" 
is  equal  to  or  exceeds  5  percent;  or 

(3)  The  sum  of  the  interests  computed 
under  paragraph  (i)(l)  of  this  section  plus  the 
sum  of  the  interests  computed  under 
paragraph  (i)(2)  of  this  section  is  equal  to  or 
exceeds  10  percent. 

Note  3:  In  cases  where  record  and 
beneficial  ownership  of  voting  stock  is  not 
identical  (e.g.,  bank  nominees  holding  stock 
as  record  owners  for  the  benefit  of  mutual 
funds,  brokerage  houses  holding  stock  in 


street  names  for  the  benefit  of  customers, 
investment  advisors  holding  stock  in  their 
own  names  for  the  benefit  of  clients,  and 
insurance  companies  holding  stock),  the 
party  having  the  right  to  determine  how  the 
stock  will  be  voted  will  be  considered  to  own 
it  for  purposes  of  these  rules.  • 

Note  4:  Paragraphs  (a)  through  (e)  of  this 
section  will  not  be  applied  so  as  to  require 
divestiture,  by  any  licensee,  of  existing 
facilities,  and  will  not  apply  to  applications 
for  increased  power  for  Class  C  stations,  to 
applications  for  assignment  of  license  or 
transfer  of  control  filed  in  accordance  with 
§  73.3540(f)  or  §  73.3541(b).  or  to  applications 
for  assignment  of  license  or  transfer  of 
control  to  heirs  or  legatees  by  will  or 
intestacy  if  no  new  or  increased  overlap 
would  be  created  between  commonly  owned, 
operated  or  controlled  broadcast  stations  in 
the  same  service  and  if  no  new 
encompassment  of  Communities  proscribed 
in  paragraphs  (c)  and  (d)  of  this  section  as  to 
commonly  owned,  operated  or  controlled 
broadcast  stations  or  daily  newspaper  would 
result.  Said  paragraphs  will  apply  to  all 
applications  for  new  stations,  to  all  other 
applications  for  assignment  cr  transfer,  and 
to  all  applications  for  major  changes  in 
existing  stations  except  major  changes  that 
will  result  in  overlap  of  contours  of  broadcast 
stations  in  the  same  service  with  each  other 
no  greater  than  already  existing.  (The 
resulting  areas  of  overlap  of  contours  of  such 
broadcast  stations  with  each  other  in  such 
major  change  cases  may  consist  partly  or 
entirely  of  new  terrain.  However,  if  the 
population  in  the  resulting  areas 
substantially  exceeds  that  in  the  previously 
existing  overlap  areas,  the  Commission  will 
not  grant  the  application  if  it  finds  that  to  do 
so  would  be  against  the  public  interest, 
convenience  or  necessity.)  Commonly 
owned,  operated  or  controlled  broadcast 
stations  with  overlapping  contours  or  with 
community-encompassing  contours 
prohibited  by  this  section  may  not  be 
assigned  or  transferred  to  a  single  person, 
group  or  entity,  except  as  provided  above  in 
this  note  and  by  §  73.3555(a).  If  a  commonly 
owned,  operated  or  controlled  broadcast 
station  and  dpiiy  newspaper  fall  within  the 
encompassiHj^  proscription  of  this  section, 
the  station  may  not  be  assigned  to  a  single 
person,  group  or  entity  if  the  newspapier  is 
being  simultaneously  sold  to  such  single 
person,  group  or  entity. 

Note  5:  Paragraphs  (a)  through  (e)  of  this 
section  will  not  be  applied  to  cases  involving 
television  stations  that  are  "satellite" 
operations.  Such  cases  will  be  considered  in 
accordance  with  the  analysis  set  forth  in  the 
Report  and  Order  in  MM  Docket  No.  87-8. 
FCC  91-182(  released  July  8. 1991),  in  order 
to  determine  whether  common  ownership, 
operation,  or  control  of  the  stations  in 
question  would  be  in  the  public  interest.  An 
authorized  and  of)erating  "satellite" 
television  station,  the  Grade  B  contour  of 
which  overlaps  that  of  a  commonly  owned, 
operated,  or  controlled  "non-satellite"  parent 
television  broadcast  station,  or  the  Grade  A 
contour  of  which  completely  encompasses 
the  community  of  publication  of  a  commonly 
owned,  operated,  or  controlled  daily 
newspaper,  or  the  community  of  license  of  a 


commonly  owned,  operated,  or  controlled 
AM  or  FM  broadcast  station,  or  the 
community  of  license  of  which  is  completely 
encompassed  by  the  2  mV/m  contour  of  such 
AM  broadcast  station  or  the  1  mV/m  contour 
of  such  FM  broadcast  station,  may 
subsequently  become  a  "non-satellite" 
station  under  the  circumstances  described  in 
the  aforementioned  Report  and  Order  in  MM 
Docket  No.  87-8.  However,  such  commonly 
owned,  operated,  or  controlled  "non- 
satellite"  television  stations  and  AM  or  FM 
stations  with  the  aforementioned  community 
encompassment,  may  not  be  transferred  or 
assigned  to  a  single  person,  group,  or  entity 
except  as  provided  in  Note  4  of  this  section. 
Nor  shall  any  application  for  assignment  or 
transfer  concerning  such  "non-satellite" 
stations  be  granted  if  the  assignment  or 
transfer  would  be  to  the  same  person,  group 
or  entity  to  which  the  commonly  owned, 
operated,  or  controlled  newspaper  is 
proposed  to  be  transferred,  except  as 
provided  in  Note  4  of  this  section. 

Note  6:  For  the  purposes  of  this  section  a 
daily  newspaper  is  one  which  is  published 
four  or  more  days  per  week,  which  is  in  the 
English  language  and  which  is  circulated 
generally  in  the  community  of  publication.  A 
college  newspaper  is  not  considered  as  being 
circulated  generally. 

Note  7:  The  Commission  will  entertain 
requests  to  waive  the  restrictions  of 
paragraph  (c)  of  this  section  on  a  case-by-case 
basis.  The  Commission  will  look  favorably 
upon  waiver  applications  that  meet  either  of 
the  following  two  standards: 

(1)  Those  involving  radio  and  television 
station  combinations  in  the  top  25  television 
markets  where  there  will  be  at  least  30 
separately  owned,  operated  and  controlled 
broadcast  licensees  after  the  proposed 
combination,  as  determined  by  counting 
television  licensees  in  the  relevant  ADI 
television  market  and  radio  licensees  in  the 
relevant  television  metropolitan  market; 

(2)  Those  involving  "failed"  broadcast 
stations  that  have  not  been  operated  for  a 
substantial  period  of  time.  e.g..  four  months, 
or  that  are  involved  in  bankruptcy 
proceedings.  For  the  purposes  of  determining 
the  top  25  ADI  television  markets,  the 
relevant  ADI  television  market,  and  the 
relevant  television  metropolitan  market  for 
each  prospective  combination,  we  will  use 
the  most  recent  Arbitron  Ratings  Television 
ADI  Market  Guide.  We  will  determine  that 
number  of  radio  stations  in  the  relevant 
television  metropolitan  market  and  the 
number  of  television  licensees  within  the 
relevant  ADI  television  market  based  on  the 
most  recent  Commission  ownership  records. 

Other  waiver  requests  will  be  evaluated  on 
a  more  rigorous  case-by-case  basis,  as  set 
forth  in  the  Second  Report  and  Order  in  MM 
Docket  No.  87-7.  FCC  88-407,  released 
February  23, 1989,  and  Memorandum 
Opinion  and  Order  in  MM  Docket  No.  87-7, 
FCC  89-256,  released  August  4. 1989. 

Note  8:  Paragraph  (a)(1)  of  this  section  will 
not  apply  to  an  application  for  an  AM  station 
license  in  the  535-1605  kHz  band  where 
grant  of  such  application  will  result  in  the 
overlap  of  5  mV/m  groundwave  contours  of 
the  proposed  station  and  that  of  another  AM 
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station  in  the  Sa-S-Ifias  kHz  baad  that  ia. 
commonly  owned,  operated  or  contn>U«Ml  if 
the  applicant  shows  that  a  significaat 
reduction  in  interference  to  adjacent  ar  co- 
channel  stations  would  accompany  such 
common  ownership.  Such  AM  overlap  cases 
will  be  considered  on  a  casa-by-case  Uwia  to 
detenmos  whether  coouaoa  own«x»hip, 
operation  or  control  of  tke  stations  in 
question  would  be  mi  the  pablic  iatMWt. 
Applicants  in  such  cases  must  Mhflika 
coatiag^nt  afiphcation  of  the  major  or  minor 
fecilitias  change  needed  (o  achieve  the 
interference  reduction  along  with  the 
application  wbich  seeks  to  create  the  S  mV/ 
m  overlap  situation. 

Nale  k  Paiaffraph  (aMD  ti  this  sactioB  wili 
not  apply  to  an  applicatian  ftir  aa  AM  station 
license  ia  the  )(>O5-170S  kHz  bend  where 
grant  of  s«ich  Application  will  result  in  the 
overlap  of  the  5  mV/m  |iround«rawe  cootours 
of  the  profxned  st<-)tKm  and  that  of  another 
AM  statiuB  is  tha  SJS~160S  kMz  band  that 
is  commonly  owmad.  operated  or  controlled. 
Paragraphs  (d)(l)(i)  and  (d)(1)(ji)  of  Uus 
section  will  not  apply  to  an  ap{>Ucation  fur 
an  AM  sUlion  ku^nse  la  the  i6O&-l70&  kHz 
band  by  an  entity  that  owna.  oparatts. 
controls  or  has  a  cugnisabia  iaiataat  ia  AM 
radk)  stations  in  Lha  536-1606  kHz  band. 

Note  10:  Authority  for  joint  ownership 
granted  pursuant  lo  Note  9  wiH  exprre  at  3 
a.m.  local  tixna  oa  tha  ilfth  aniuversary  {or 
the  date  of  issuance  of  a  coastruction  permH 
for  an  A.N4  railio  station  ia  the  1606-I7t>f) 
kHz  band. 

jFR  Doc.  94-23659  Piled  »-23-»#;  8:45  ami 
atLLMs  cooe  •Ti>-ei-M 


DEPAfTTMENT  OF  TfiANSPORTATION 

National  Hlghtxay  Traffic  Safcry 

Administration 

49  CFR  Part  571 

(Docket  No.  n-02:  Wottca  05] 

RtN  [2127-AF14) 

Federal  Motor  Vehicte  Safety 
Standavds;  CompresstHi  Haxvmt  Gas 
Fii«l  Otmta<nef  integnty 

AGEttCT:  National  Highway  Traffic 
Safaly  Administration  fNHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

8UINMANT:  This  rule  establishes  a  new 
Federal  trvotor  vehicle  safiety  standaxd. 
Standard  No.  304.  Coaipressed  Natural 
Gas  Fuel  Containen,  that  specifies 
performance  requiretnents  applicable  to 
compressed  natural  f;as  (CNC)  fuel 
cootaiiiers:  a  pressure  cycrting  test 
evaluates  a  container's  ditrabiirty:  a 
burst  iHt  evatoaeas  a  contanwr's  iniriaf 
streiy^:  and  a  bonfire  hest  evaluates  a 
container's  pressure  reKef 
character istrus.  hi  addition,  the  Qnal 
rule  specifies  labeUng  requircnieiits  Cor 


CNG  caatmoen.  The  purpose  of  this 
new  stUMlard  is  to  reduce  deaths  and 
injuries  occurring  firom  fires  that  result 
from  fnel  leakage  from  CNG  containers. 
DATES:  EffecUve  Date:  The  Standard 
becomes  effective  March  27, 1995. 

Incorporation  by  reference:  The 
incorporation  by  reference  of  certain 
publications  lusted  in  the  reflations  is 
ap>pnived  by  the  Director  of  the  Federal 
Register  a.s  of  March  27,  1995. 

Petitions  for  Fecomideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  October  26,  1994. 
AODRESCCS:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  Docket  93- 
02;  Notice  5  and  should  be  submitted  to: 
Administrator,  Notional  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street  .SW  ,  Washington.  DC 
20.590. 
FOR  FURTI^H  U^f^OfiMATlON  OOHIACT:  Mr. 

Gary  R-  Woodford,  NRM-01  01.  Special 
Projects  Staff.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SIV.,  Washington,  DC  2t]590 
(202-3r56^931). 
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I,  Backgreuad 

A.  General  Infoimation 

Natural  ^m  is  a  vapor  that  h  fi^^hter 
than  air  at  startdard  temperature  and 


pressure.'  When  used  as  a  motor  fuel, 
natural  gas  is  typically  stored  nn-board 
a  vehicle  in  cyHndrical  containers  at  a 
pressure  of  approximately  20,B84  kPa 
pressure  (3.000  psi).  Natural  f^as  is  kept 
in  this  compressed  state  to  increase  the 
amount  that  can  be  stored  on-board  the 
vehicle.  This  in  turn  serves  to  Increase 
the  vehicle's  driving  range.  Since 
natural  gas  is  a  flammable  fuel  and  is 
stored  under  high  pressure,  natural  gas 
containers  pose  a  potential  risk  to  notor 
vehicle  safety. 

Vehicles  powered  bv  CNG  have  not 
been  numf^roua  to  date,  although  they 
are  im  rt-..  .;';^.  The  number  of  CNG 
vehicles  m  the  United  States  more  fhan 
doubled  from  10,300  in  1990  to  23. SOU 
at  the  end  of  1992.  The  number  of  CNG 
vehicles  is  projected  to  again  double  to 
an  estioiated  3O,800  vehicles  in  11>94. 
As  discussed  in  detail  in  a  final  rule 
regarding  CNG  vehicles  pubii.sfaHd  on 
April  25,  19»4,  recent  Federal 
legislation,  as  well  as  the  need  to  meet 
environmental  and  energy  security 
goals,  will  lead  to  greater  increases  La 
the  production  and  use  of  thaaa 
vehicles.  (59  FR  19648). 

B.  Prtrvious  Agency  Rulemakings 

On  October  12.  igg(X.t«iTSA 

published  an  ad'vaBoe  notice  of 
propcaarfruienmkin^  (.ANPRIM)  fo 
explore  whether  the  agency  should 
issue  Federal  motor  vehicle  safety 
standards  (FMVSSsl  applicable  to  CNG 
fuel  containers  and  the  fuel  systems  of 
motor  vehicles  using  CNG  or  liquiOed 
petroleum  gas  (LPG>  as  a  motor  tiiei.  (55 
FR  41561).  The  ANPKM  sought 
(  omment  ahouf  the  irish  integrifv  of 
vthu  ie  hi^i  systems,  tht*  integrity  of  fuel 
storage  contairjers,  arrd  pressure  relief 
for  such  containers. 

On  January  21. 1993,  NHTSA 
published  a  notice  of  proposed 
rulemaking  CNFRM)  in  which  the 
agency  proposed  to  establish  a  new 
FMVSS  specifying  perfcmnance 
reqmjeHwnts  for  vehicles  fueled  by 
CNC.  (58  FR  5323).  The  proposal  was 
based  on  comments  received  in 
response  to  the  ANPRM  and  other 
availabfe  information.  The  NPRM  was 
divided  into  two  segments;  (1)  vehicle 
requirements  that  focus  on  the  integrity 
of  the  entire  fuei  sfstera.  and  (2) 
equipment  mfpiiniMiiil    that  focus  on 
the  fuel  containers  alone. 

WrrSA  detnded  to  model  the 
proposed  requirements  applicable  to 
CNG  ftreted  motor  vehicles  on  Standard 
No.  301,  Fuel  System  Integrity.  Standard 


No.  301  specifies  performance 
requirements  for  vehicles  that  use  fuel 
with  a  boiling  point  above 
32  "Fahrenheit  (i.e.,  fuels  that  are  liquid 
under  standard  temperature  and 
pressure).  Vehicles  manufactured  to  use 
only  CNG  are  not  subject  to  Standard 
No.  301  since  CNG  has  a  boiling  point 
below  32  "F.  Standard  No.  301  limits  the 
amount  of  fuel  spillage  from  "light 
vehicles  "  2  during  and  after  frontal,  rear, 
and  lateral  barrier  crash  tests  and  a 
static  rollover  test.  The  Standard  also 
limits  fuel  spillage  from  school  buses 
with  a  GVWR  over  10,000  pounds  after 
being  impacted  by  a  moving  contoured 
barrier  at  any  point  and  any  angle.  By 
basing  the  CNG  rulemaking  on  Standard 
No.  301,  the  agency  believed  that 
passengers  of  GNG  vehicles  would  be 
afforded  a  level  of  safety  comparable  to 
that  provided  passengers  of  vehicles 
fueled  by  gasoline  or  diesel  fuel. 
With  respect  to  the  "vehicle" 
requirements  for  CNG  vehicles,  NHTSA 
proposed  that  the  fuel  system  integrity 
requirements  would  include  frontal, 
rear,  and  lateral  barrier  crash  tests  for 
light  vehicles,  and  a  moving  contoured 
barrier  crash  test  for  large  school  buses. 
The  agency  proposed  that  fuel  system 
integrity  would  be  determined  by 
measuring  the  fuel  system's  pressure 
drop  after  the  crash  test  rather  than  fuel 
spillage,  since  CNG  is  a  vapor  and  not 
a  liquid.  The  allowable  pressure  drop 
for  CNG  fueled  vehicles  would  be 
equivalent,  as  measiued  by  the  enei^y 
content  of  the  lost  fuel,  to  the  allowable 
spillage  of  gasoline  during  Standard  No. 
301  compliance  testing. 

With  respect  to  the  "equipment  " 
rt?quireme/Us  for  CNG  containers, 
NHTSA  proposed  a  definition  for  "CNG 
fuel  tank'  and  performance 
requirements  that  would  apply  to  all 
such  fuel  containers  nianuiactured  for 
use  as  part  of  a  fuel  system  on  any 
motor  vehicle,  including  aftermarket 
containers.3  Thus,  while  vehicles  with  a 
GVWR  over  10.000  poiuids  (other  than 
school  buses)  would  not  be  subject  to 
Standard  No.  303,  the  CNG  containers 
in  those  vehicles  would  be  subject  to  the 
equipment  requirements.  The  agency 
proposed  that  each  CNG  container 
would  be  subject  to  a  pressure  cycling 
test  to  evaluate  container  durability  and 
a  pressure  burst  test  to  evaluate  the 
container's  initial  strength  as  well  as  its 
resistance  to  dt^radation  over  time.  In 


'  Standard  rttropeiafnre  is  0*  Gllsiiu  or  32' 
Fahjvnnuil  urm  slflnu,fi  il  prwsFnPH  is  let. 4 
kiloPatcal*  (kfa)  or  >47.7  poan<l*  per  aqtMre  inct» 
(pti). 


-  Light  vehicles  include  paaxenKar  cars, 
multipurpose  passenger  vehicles  (MPV  s).  tnii;lu. 
and  buses  with  d  grass  vehicle  weight  r.itiug 
(C;VWR)  of  10.000  pounds  or  less. 

^  Among  the  terms  used  to  describe  CNG  fuel 
■.inks  are  tanks,  containers,  cylinders,  and  high 
pressure  vessels.  Tha  agency  vhli  refer  lo  ibcm  ac 
"t.nntainers"  throughout  this  tlociunitnL 


addition,  the  .NPRM  proposed 
requirements  to  regulate  bow  the 
container  "vents"  its  contents  under 
specified  conditions  of  elevated 
temperature  and  pressure. 

II.  Comments  on  the  Proposal 

NHTSA  received  a  large  number  of 
comments  to  the  docket  addressing  the 
CNG  proposal.  The  commenters 
included  manufacturers  of  CNG 
containers,  vehicle  manufacturers,  trade 
associations,  other  CNG-oriented 
businesses,  research  organizations,  State 
and  local  governments,  the  United 
States  Department  of  Energy,  and  energy 
companies.  In  addition,  NHTSA  met 
with  the  Compressed  Gas  Association 
(CGA)  and  the  Natural  Gas  Vehicle 
Coalition  (NGVC)  and  had  telephone 
conversations  and  meetings  with  some 
of  the  commenters.  A  record  of  each  of 
these  contacts  may  be  reviewed  in  the 
public  docket. 

The  commenters  generally  believed 
that  a  Federal  safety  standard  regulating 
the  integrity  of  CNG  fiiel  systems  and 
fuel  containers  is  necessary  and 
appropriate.  In  fact,  some  commenters, 
including  the  CGA,  the  NGVC,  and  CNG 
container  manufacturers  stated  that 
NHTSA  should  issue  a  Federal  standard 
as  soon  as  possible  to  facilitate  the  safe 
and  expeditious  introduction  of  CNG 
fueled  vehicles.  With  respect  to  the 
equipment  requirements,  the 
commenters  generally  believed  that 
Federal  requirements  about  CNG  fuel 
container  integrity  are  needed  and 
should  be  implemented  as  quickly  as 
possible.  The  CNG  vehicle  industry,  led 
by  CGA  and  NGVC,  expressed  concern 
that  lack  of  Federal  regulations  has 
created  a  problem  for  the  industry, 
given  the  issuance  of  potentially 
confiicting  industry  and  State 
regulations.  Therefore,  Lhese 
commenters  stated  that  CNG  container 
manufacturers  may  not  know  the 
appropriate  .standards  to  which  t.hey 
should  manufacture  their  containers.  In 
contrast,  the  American  Automobile 
Manufacturers  Association  (AAMA) 
stated  that  the  vehicle  system 
requirements  are  sufficient  to  regulate 
the  overall  integrity  of  CNG  hieled 
veliides  and  that  separate  requirements 
for  CNG  fuel  containers  are  not  needed. 
Nevertheless,  A.'MVIA  provided  detailed 
comments  about  the  container  propo.sal 
in  case  the  agency  decided  to  issue 
separate  container  reoiiirements. 

The  commenters  addressed  a  variety 
of  issues  discussed  in  the  NPRM.  These 
issues  include  the  appropriateness  of 
adopting  the  American  National 
Standards  Institute  (ANSI)  voluntarv 


industry  standard  knowTi  as  NGV2;''  the 
pressure  cycling  requirements  and  test 
procedures;  the  burst  requirements  and 
test  procedures,  including  the  proposed 
safety  factor,  hold  time  interval,  and 
need  for  sequential  testing;  the  pressure 
relief  requirements  and  test  procedures, 
including  ty{>es  of  pressure  relief 
devices,  shielding,  test  gas,  test 
pressure,  test  fuel,  and  fujl  pan  depth; 
labeling  requirements;  leadtime;  costs; 
and  benefits. 

NHTSA  issued  an  SNPRM  proposing 
to  pattern  the  burst  requirements  more 
closely  on  NGV2,  based  on  its 
consultation  with  other  Federal 
agencies,  its  review  of  comments  to  the 
January  1993  proposal,  and  other 
available  information.  (58  FR  68846, 
December  29, 1993).  NHTSA  proposed  a 
burst  test  that  would  link  the  use  of 
particular  designs  and  materials  to 
compliance  with  safety  factors  tailored 
to  those  designs  and  materials.  NHTSA 
requested  comment  on  the 
appropriateness  of  requiring  CNG 
containers  to  meet  design  and  material 
requirements,  such  as  those  specified  in 
NGV2,  and  to  meet  safety  factors 
tailored  to  those  requirements.  As  an 
alternative  approach,  the  agencv  asked 
whether  it  should  specify  a  catch-all 
high  end  safety  factor  for  any  container 
whose  design  and  materials  are  not 
specified  in  NGV2. 

Most  commenters  supported  the 
proposal  to  incorporate  NGV2  into  the 
Federal  standard.  However,  AAMA  and 
Ford  opposed  the  design  and  material 
specific  approach  of  NGV2. 

III.  Agency's  Decision 

A.  Ox'eniew 

In  today's  final  rule,  NHTSA  Is 
issuing  a  new  Federal  motor  vehicle 
safety  standard.  Standard  No.  304, 
Compressed  Natural  Gas  Fuel 
Containers,  that  specifies  performin(» 
requirements  applicable  to  a  CNG  fuel 
container's  durability,  strength,  and 
venting.  A  pressure  cycling  test 
evaluates  a  container's  durability  by 
requiring  a  container  to  withstand, 
without  any  leakage,  18.000  cycles  of 
pressurization  and  depressurization. 
This  requirement  helps  to  ensure  that  a 
CNG  container  is  capable  of  sustaining 
the  cycling  loads  imposed  on  the 
container  during  refuelings  over  its 
entire  service  life.  A  burst  test  evaluates 
a  container  s  initial  strength  and 
resistant*  to  degradation  over  time.  This 
requirement  helps  to  ensure  that  a 


*  NKiVi  is  a  recently  issued  vuiuntary  industry' 
standard  that  was  adopted  by  the  ANSI  and 
addrns-ses  CNC,  fuel  containers.  It  was  developed  t>y 
an  industry  working  group  that  included  container 
manufarturer».CNG  uae».  and  utilities. 
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container's  design  and  material  are 
appropriately  strong  over  the  container's 
life.  A  tKjnfire  tnst  ovnluates  a 
container's  pressure  relief 
characteristics  when  pressure  builds  in 
a  container,  primarily  due  to 
temperature  rise.  In  addition,  the  final 
niie  specifies  labeling  requirements  for 
CNG  fuel  containers. 

As' previously  mentioned,  the  agency 
has  issued  a  final  rule  establishing  a 
new  Federal  motor  vehicle  safety 
standard.  Standard  No.  303,  Fuel 
System  Integrity  of  Compressed  Natural 
Gas  Vehicles,  that  specifies  vehicle 
performance  requirements  applicable  to 
the  fuel  system  of  a  CNG  fueled  vehicle. 
As  explained  in  that  final  rule,  the  fuel 
system  integrity  requirements  are 
comparable  to  those  requirements  in 
Standard  No.  301.  Like  that  Standard, 
the  new  requirements  limit  the  amount 
of  fuel  leakage  in  specified  frontal,  rear, 
and  lateral  barrier  crash  tests  for  light 
vehicles  and  a  moving  contoured  barrier 
crash  test  for  school  buses  with  a  GVWR 
over  10,000  pounds. 

NHTSA  believes  that  CNG  containers 
must  be  evaluated  in  all  possible  failure 
modes  and  environments  to  which  they 
may  be  subjected.  Since  the 
requirements  contained  in  today's  final 
rule  do  not  address  all  these  situations, 
the  agency  is  currently  investigating 
other  possible  requirements  for  CNG 
fuel  containers  and  anticipates  issuing  a 
SNPRM  that  would  propose 
performance  requirements  applicable  to 
such  characteristics  as  a  CNG  fuel 
container's  internal  and  external 
resistance  to  corrosion,  brittle  fracture, 
fragmentation,  and  external  damage 
caused  by  incidental  contact  with  road 
debris  or  mechanical  damage  during  the 
vehicle's  operation.  The  agency 
tentatively  believes  that  these  additional 
performance  requirements  are  critical 
for  determining  a  CNG  container's 
safety.  In  addition,  the  agency 
anticipates  proposing  additional 
labeling  requirements  that  should 
provide  critical  safety  information  about 
inspecting  a  CNG  container  and  its 
service  life. 

NHTSA  notes  that  it  has  no  statutory 
authority  to  regulate  certain  aspects 
involving  CNG  containers,  including 
inspection  requirements  during  the 
manufacturing  process,  in-use 
inspection  requirements,  and  retest 
requirements  during  use. 

B.  Adopting  Industry  Standards 

In  the  NPRM,  NHTSA  explained  its 
decision  to  propose  pressure  cycling 
and  burst  tests  and  requirements.  While 
the  agency's  proposal  was  based  on 
NGV2,  the  agency  decided  not  to 
propose  certain  provisions  of  the 


voluntary  industry  standard  that  the 
agency  tentatively  believed  might 
unreasonably  restrict  future  designs. 
Similarly,  NHTSA  decided  not  to 
propose  regulations  issued  by  the 
Research  and  Special  Programs 
Administration  (RSPA)  ■»  for  CNG 
storage  containers  used  on  motor 
vehicles,  explaining  that  the  RSPA 
regulations  do  not  address  the 
conditions  unique  to  the  motor  vehicle 
environment  (e.g.,  increased  cycling  due 
to  refueling  and  pressure  relief  when  the 
cylinder  is  less  than  full).  NHTSA 
further  explained  that  in  contrast  to 
RSPA.  NHTSA  does  not  typically 
regulate  dcsi)?.n  and  materials  since 
NHTSA  is  siatiitorily  directed  to  issue 
performance-based  safety  standards. 

NGVC  and  several  CNG  container 
manufacturers  stated  that  NHTSA 
should  adopt  the  voluntary  industry 
standard  that  has  been  developed  by  the 
CNG  industry  working  group.  In  support 
of  this  request,  the  American  Gas 
Association  (AGA)  cited  a  1982  Office  of 
Management  and  Budget  Circular  that 
states  "It  is  the  policy  of  the  Federal 
Government  to  (a)  Rely  on  voluntary 
standards  •  •   •  whenever  feasible  and 
consistent  with  law  and  regulation 
pursuant  to  law  •   *   *."AGAand 
NGVC  believed  that  the  voluntary 
standards  provide  a  higher  level  of 
safety  than  the  regulations  proposed  by 
NHTSA.  They  further  stated  that  if 
NHTSA  were  unable  to  adopt  NGV2  due 
to  its  prescriptive  nature,  then  NHTSA 
should  still  allow  automobile  and 
equipment  manufacturers  the  option  of 
certifying  to  the  industry  standard  by 
referencing  NGV2  in  the  regulations. 

In  promulgating  a  CNG  container 
standard.  NHTSA  has  sought  to  the 
extent  possible  to  adopt  the  tests  and 
requirements  set  forth  in  NGV2.  NHTSA 
was  limited  in  its  ability  to  do  this  by 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (Safety  Act.  49  U.S.C.  30111). 
which  commands  the  agency  to  issue 
"motor  vehicle  safety  standards"  as 
minimum  standards  of  motor  vehicle 
performance  that  are  practicable,  meet 
the  need  for  motor  vehicle  safety,  and 
are  stated  in  objective  terms.  NHTSA 
found  it  necessary  to  modify  certain 
elements  of  NGV2  to  be  consistent  with 
this  statutory  mandate.  For  instance,  the 
agency  has  not  incorporated  those 
aspects  of  NGV2  that  are  stated  in 
nonobjective  terms  (e.g..  a  container 
shall  not  show  "evidence"  of 
deterioration  or  failure)  NHTSA  has 
decided  to  incorporate  NGV2s  design 


*  RSPA  i*  an  administration  within  the  United 
States  Department  of  Transportation  that  among 
other  things  regulates  the  transportation  of 
hazardous  materials. 


and  material  requirements  since  the 
agency  has  been  unable  to  find  or 
develop  a  meaningful  dynamic 
performance  requirement  that  would 
adequately  evaluate  a  container's  initial 
strength  and  susceptibility  to 
degradation  over  time.  The  agency 
believes  that  the  requirements  are  no 
more  specific  than  necessary  to  achieve 
these  safety  purposes. 

NHTSA  notes  that  it  would  be 
impermissible  under  the  Safety  Act  for 
the  agency  to  adopt  FMVSS  provisions 
referencing  NGV2  in  its  entirety  and 
stating  that  automobile  and  equipment 
manufacturers  had  the  option  of 
certifying  compliance  to  NGV2  by 
referencing  this  voluntary  indur-tiy 
standard.  The  Safety  Act  provides  for 
manufacturer  self-certification  with 
respect  to  FMVSSs  only.  To  be  part  of 
a  FMVSS,  the  provisions  of  a  voluntary 
industry  standard  must  fully  meet  all  of 
the  requirements  of  the  Safety  Act. 
Since  all  of  NGV2  does  not  meet  these 
requirements,  NGV2  may  not  be 
incorporated  in  its  entirety.  Even  if 
NGV2  met  these  requirements,  NGV2 
could  not  be  incorporated  in  the  FMVSS 
except  to  the  extent  that  the  FMVSS 
made  compliance  with  NGV2 
mandatory. 

C.  Pressure  Cycling  Test 

In  the  NPRM,  NHTSA  proposed 
pressure  cycling  requirements  that 
would  require  that  the  fuel  container 
withstand  a  cycling  test  at  ambient 
temperature,  without  any  leakage  or 
deformation  exceeding  one  percent  of 
any  circumference.  In  the  test,  the 
container  would  be  hydrostatically 
pressurized  to  the  service  pressure,  then 
to  not  more  than  10  percent  of  the 
service  pressure,  for  13,000  cycles.  The 
container  would  next  be  hydrostatically 
pressurized  to  125  percent  of  the  ser\'ice 
pressure,  then  to  not  more  than  10 
percent  of  the  service  pressure,  for  5,000 
cycles.  The  cycling  rate  would  not 
exceed  ten  cycles  per  minute. 

1.  Number  of  Cycles 

The  proposed  cycling  requirements 
were  intended  to  establish  minimum 
levels  of  safety  performance  for  the 
durability  of  CNG  fuel  containers  used 
in  motor  vehicles.  The  agency  stated  its 
tentative  belief  that  the  requirements  are 
consistent  with  provisions  in  NGV2  and 
with  RSPA  regulations  for  containers 
used  to  transport  CNG.  The  agency 
believed  that  the  pressure  cycling 
requirement  would  help  to  assure  that  a 
CNG  contain-^r  is  capable  of  sustaining 
the  cycling  loads  impos^ed  on  the 
container  during  refuelings.  The  number 
of  cycles  specified  in  the  proposal, 
13.000  plus  5.000.  is  representative  of 


four  refuelings  per  day,  300  days  per 
year,  for  15  years. 

AAMA.  Morris,  and  Thomas 
commented  on  the  number  of  pressure 
cycles.  These  commenters  statedthat 
the  proposed  number  of  cycles  was 
excessive  and  not  representative  of  the 
actual  operating  conditions  the  CNG 
containers  would  typically  experience. 
AAMA  and  Norris  stated  that  cycling 
the  container  at  125  percent  of  service 
pressure  for  5,0(K)  cycles  would  be 
adequate.  Thomas  made  inconsistent 
statements  about  the  appropriate 
number  of  cycles.  On  the  one  hand,  it 
stated  that  9.000  cycles  at  service 
pressure  would  be  more  reasonable  than 
the  proposed  number  of  cycles.  On  the 
other  hand,  it  stated  that  the  agency 
should  adopt  NGV2  which  specifies 
18,000  cycles. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA 
continues  to  believe  that  the  proposed 
number  of  pre~.sure  cycles  accurately 
represents  the  extreme  conditions  that 
CNG  fuel  cont.  iners  could  experience 
during  their  lif-time,  with  a  margin  of 
safety.  This  is  V^sed  on  the  large 
number  of  eye  i-s  to  which  fleet  vehicles 
are  subjected.  1  he  agency  believes  that 
the  5.000  cycles  suggested  by  AAMA 
and  Norris  would  not  ensure  the  safety 
of  vehicles  that  experience  multiple 
refuelings  each  day,  such  as  ta.xis  and 
other  fleets.  NHTSA  further  notes  that 
the  number  of  cycles  being  adopted  is 
consistent  with  the  cycles  in  NGV2  and 
therefore  establishes  a  minimum  level  of 
safety  that  is  consistent  with  NGV2,  a 
standard  supported  by  a  large  majority 
of  the  commenters.  Accordingly,  the 
agency  has  determined  that  a  CNG  fuel 
container  will  be  subject  to  18,000 
pressure  cycles. 

2.  Failure  Criteria 

In  the  NPRM,  NHTSA  proposed  that 
a  CNG  fuel  container  would  have  to 
meet  two  test  criteria  to  pass  the 
pressure  cycling  test:  (1)  No  leakage, 
and  (2)  no  permanent  circumferential 
deformation  greater  than  one  percent. 
The  agency  proposed  these  two  criteria 
to  provide  objective  means  of  evaluating 
a  container's  durability  during 
compliance  testing.  NHTSA  adopted  the 
no  leakage  pjortion  of  the  proposal  from 
NGV2's  pressure  cycling  test.  The  one 
percent  deformation  level,  which  is  not 
in  NGV2's  pressure  cycling  test,  was 
based  on  the  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
JlO,  August  1985,  a  requirement 
involving  the  performance  of  metal  air 
brake  reservoirs.  The  agency  proposed  a 
limit  on  circumferential  deformation  to 
aid  in  determining  when  a  container's 
failure  vras  impending. 


No  commenters  objected  to  the  no 
leakage  criterion.  Accordingly,  the 
agency  has  adopted  the  no  leakage 
requirement  in  the  final  rule.  The 
agency  believes  that  specifying  that 
containers  "shall  not  leak"  provides  an 
objective  measure  that  will  ensure  that 
a  container  maintains  its  integrity  by 
retaining  its  contents  under  pressure. 
Sixteen  commenters  addressed  the 
issue  of  the  allowable  circumferential 
deformation  criterion.  The  commenters 
were  NGVC,  Brunswick,  Pressed  Steel 
Tank  (PST),  Struchiral  Composites 
Industry  (SCI).  Tecogen,  CGA,  AAMA, 
Amoco.  Alusuisse.  Oklahoma  Gas,  ARC, 
Flxible.  Fiber  Dynamics,  Norris, 
Comdyne.  and  EDO.  All  the 
commenters,  except  Brunswick, 
believed  that  the  agency  should  not 
include  a  deformation  requirement  in 
the  pressure  cycling  or  burst  tests.  The 
commenters  believed  that  the  test 
requirement  is  not  appropriate  for  all 
container  materials  and  designs.  They 
stated  that  due  to  the  nature  of  the 
different  materials  used  in  these 
containers,  and  their  different  rates  of 
deformation  under  load,  some  materials 
such  as  fiberglass,  would  deform  more 
than  others,  such  as  steel.  The 
commenters  also  stated  that  deformation 
was  not  an  indicator  of  impending 
failure  and  that  the  SAE  brake  reservoir 
test  was  not  appropriate  for  a  CNG  fuel 
container  application. 

NHTSA  has  decided  not  to  adopt  the 
one  percent  circumferential  deformation 
requirement.  In  proposing  this  criterion, 
NHTSA  tentatively  concluded  that  it 
would  be  an  appropriate  indicator  of  the 
fuel  container's  durability 
characteristics.  However,  as  the 
comments  note,  it  is  not  an  appropriate 
criterion  because  of  the  differing 
construction  and  materials  used  for 
CNG  fuel  container  applications.  After 
reviewing  the  comments  and  other 
available  information,  the  agency  now 
believes  that  limiting  the 
circumferential  deformation  is  not  a 
meaningful  way  to  determine  a 
container's  strength  or  impending 
failure,  since  the  larger  deformation 
experienced  by  some  materials  does  not 
necessarily  represent  these 
characteristics.  Instead,  the  agency 
believes  that  the  no-leakage 
requirement,  by  itself,  is  the  appropriate 
criterion  to  define  a  contamer  failure, 
after  being  subjected  to  the  pressure 
cycling  test. 

Brunswick  further  commented  that 
some  container  designs,  such  as  full- 
wrapped  composite  containers,  would 
deform  in  the  axial  direction  in  addition 
to  the  circumferential  direction.  To 
account  for  axial  deformation, 
Brunswick  recommended  allowing  a 


maximum  five  percent  volumetric 
expansion  of  the  container.*  Brunswick 
stated  that  this  test  is  used  to  assure  that 
the  container  material  exhibits  elastic 
behavior  at  expected  operating 
conditions. 

NHTSA  agrees  with  Brunswick's 
statement  that  some  container  designs 
deform  in  the  axial  direction. 
Nevertheless,  the  agency  believes  that 
measuring  volumetric  expansion  would 
not  provide  an  appropriate  measure  of 
a  container's  impending  failure  in  a 
destructive  test  (i.e.,  where  the 
container  cannot  be  used  again).  In 
addition,  the  NPRM  provided  no  notice 
to  amend  the  standard  to  measure  such 
expansion  in  the  axial  direction.  Since 
the  pressure  cycling  and  burst  tests 
being  adopted  in  this  rule  are  capable  of 
evaluating  a  CNG  container's  durability, 
the  agency  believes  that  another  non- 
destructive test  would  be  redundant  and 
therefore  is  not  needed.  The  agency 
further  notes  that  the  five  percent 
maximum  level  of  expansion  would  not 
provide  a  meaningful  measure  of  a 
container's  impending  failure,  since  this 
level  is  based  on  a  container's 
performance  under  less  stringent  test 
conditions. 

D.  Burst  Test 

1.  Safety  Factor 

With  respect  to  the  burst  test,  NHTSA 
proposed  that  a  CNG  fuel  container 
would  have  to  withstand  an  internal 
hydrostatic  pressure  of  3  50  times  the 
service  pressure  for  60  seconds,  without 
any  leakage  or  circumferential 
deformation  over  one  percent.  The 
multiple  of  the  internal  hydrostatic 
pressure.  3.50,  is  known  as  the  safety 
factor.  The  agency  tentatively  concltjded 
that  the  burst  test,  together  with  a 
pressure  cycling  test,  would  be 
sufficient  to  assure  adequate  levels  of 
safety  performance"  for  both  the  strength 
and  durability  of  CNG  fuel  containers 
used  in  motor  vehicles. 

The  proposal  of  a  burst  test  with  a 
safety  factor  was  based  in  part  on  NGV2. 
NGV2  specifies  several  sets  of  detailed 
material  and  design  requirements.  For 
each  set  of  those  requirements,  NGV2 
specifies  a  unique  safety  factor  for 
calculating  the  internal  hydrostatic 
pressure  that  the  container  must 
withstand.  The  safety  factors  range  from 
2.25  to  3.50,  depending  on  the  material 
and  design  involved.  To  satisfy  this 
aspect  of  NGV2,  a  container  must  meet 


•Both  RSPAs  standards  and  ^4GV2  incorporate 
the  concept  of  volumetric  expansion.  In  these 
standards,  the  voiumetric  expansion  is  measured 
when  hydrostatic  testing  is  performed  on  the 
container  at  1.50  to  1.67  times  the  service  pressure. 
This  test  is  a  non-destructive  one,  i.e.,  the  container 
may  t»e  put  into  service  after  it  is  tested. 
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both  the  material  and  debij^n 
requirements  as  well  as  the  burst  test. 

NGV2  specifies  four  types  of 
containeriiesigns.  A  Type  1  container  is 
a  metallic  noncomposite  container.  A 
Type  2  container  is  a  metallic  liner  over 
which  an  overwrap  such  as  carbon  fiber 
or  fiberglass  is  applied  in  a  hoop 
wrapped  pattern  over  the  liner's 
cylinder  sidewall.  A  Type  3  container  is 
a  metallic  liner  over  which  an  overwrap 
such  as  carbon  fiber  or  fiberglass  is 
applied  in  a  full  wrapped  pattern  over 
the  entire  liner,  including  the  domes.  A 
Type  4  container  is  a  non-metallic  liner 
over  which  an  overwrap  such  as  carbon 
fiber  or  fiberglass  is  applied  in  a  full 
wrapped  pattern  over  the  entire  liner, 
including  the  domes. 

The  agency  did  not  propose  adoption 
of  the  material  and  design  requirements 
of  NGV2.  Instead,  the  agency  proposed 
a  single  safety  factor  of  3.50  for  all 
containers,  n^ardless  of  their  materials 
or  design.  It  tentatively  concluded  that 
the  factor  Would  not  impede 
technological  development,  yet  would 
assure  an  acceptable  level  of  safety  for 
all  containers. 

CNG  container  manufacturers,  CNG 
trade  asso<:iations  (NCVC  and  AGA), 
utility  companies,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  and  other  commenters 
addressed  the  issue  of  the  safety  factor 
Most  commenters  disagreed  with  the 
agency's  proposal  to  require  that  all 
containers  meet  the  same  safety  factor. 

NGVC,  AGA.  and  the  CNG  container 
manufacturers  generally  believed  that 
the  material  and  design  of  the  fuel 
container  need  to  be  taken  into  account 
in  establishing  an  appropriate  safety 
factor,  if  safe,  cost-effective,  and  light- 
weight containers  are  to  be  produced. 
Establishing  an  everly  high  fat:tor  for  a 
given  combination  of  material  and 
design  could  result  in  unnecessarily 
over-designed,  heavy  containers, 
according  to  these  commenters.  They 
believed  that  some  materials,  such  as 
fiberglass,  need  a  higher  safety  factor 
l)ecause  they  degrade  faster  over  time.  In 
contrast,  a  material  such  as  steel 
maintains  its  strength  for  a  longer  time, 
and  therefore  containers  made  of  it 
could  be  made  safely  with  a  lower  safety 
factor. 

Many  of  these  commenters 
recommended  that  NHTSA  adopt  the 
safety  factors  sp€t;ified  in  NGV2.  They 
stated  that  compared  to  the  regulations 
proposed  by  NHTSA.  the  NGVC 
voluntar\  industry  standard  provides  a 
more  appropriate  level  of  safety,  given 
the  need  to  specify  safety  factors  based 
on  the  design  and  materials  used. 

However,  several  commenters 
disagreed  with  certain  safety  factors 


specified  in  NGV2.  CGA.  FST.  SCI.  and 
NGV  Systems  supported  a  higher  safety 
factor  for  containers  using  unproven 
materials.  In  particular,  they  were 
concerned  with  containers  reinforced 
with  carbon  fiber  overwrap,  for  which 
NGV2  specifies  a  2.25  safety  facior  for 
all  carbon  reinforced  containers.  Types 
2.  3.  and  4. 

NGV  Systems  stated  that  a  safety 
factor  of  2.25  constitutes  an 
"unacceptable  safety  risk,"  given  the 
industry's  limited  experience  with 
carbon  fiber  and  lack  of  a  significant 
data  base  demonstrating  this  materials 
safety  and  reliability.  Accordingly,  NGV 
Systems  supported  a  safety  factor  of  3.5 
for  what  it  termed  unproven  designs, 
which  may  then  be  lowered  as  more 
experience  and  data  accumulate.  CGA 
recommended  safety  factors  of  2.5  for  all 
Type  2  containers  and  3  33  for  all  Type 
3  and  4  containers,  stating  that  these  are 
used  on  all  f;t;«r  reinforced  compressed 
gas  containers  now  in  commercial  use. 
'CGA  indicated  that  unlike  other  fiber 
overwrap  used  in  the  past  for 
transportation  pressure  vessels,  there  is 
no  commen:ial  experience  with  the 
safety  of  carbon  fiber  reinforced 
containers  for  motor  vehicle 
applications  to  justify  a  2.25  safety 
factor  for  such  containers.  CGA  stated 
that  NGV2  does  not  adequately  address 
damage  tolerance  concerns  for  carbon 
reinforced  fully  wrapped  containers 
with  low  safety  factors.  PST 
recommended  3.33  for  carbon  fiber 
Types  3  and  4  containers.  That 
commenter  ret  ommendud  such 
conservative  safety  factors  until 
substantial  data  are  accumulated  on  the 
use  of  carbon  fiber  containers  in  actual 
service.  SCI  provided  similar  comments, 
and  recommended  safety  factors  of  3.33 
for  the  fully  wrapped  containers,  which 
are  Typws  3  and  4. 

Three  commenters  stated  that  a  single 
safety  factor  was  appropriate.  CNG 
Pittsburgh,  a  consulting  firm,  stated  that 
a  safety  factor  of  3.50  is  conservative  but 
reasonable  for  CNG  fuel  containers. 
AAMA  stated  that  adopting  NGV2's 
approach  with  various  safety  factors 
depending  on  the  material  and  design 
involved  would  limit  a  manufacturer's 
choice  of  container  designs  and 
materials.  EDO  recommended  a  safety 
factor  of  2.5  for  all  containers. 

NHTSA  decided  to  issue  an  SNPRM 
proposing  to  pattern  the  burst 
requirement  more  closely  on  NGV2, 
based  on  its  consultation  with  other 
Federal  agencies,  its  review  of 
comments  to  the  January  1993  proposal, 
and  other  available  information.  In 
explaining  its  reason  tor  issuing  the 
SNPRM.  NHTSA  stated  that  there  did 
not  appear  to  be  any  procedures  that 


could  adequately  test  a  container's 
susceptibility  to  degradation  over  time. 
Therefore,  it  believed  that  specifying  a 
single  safety  factor  would  not  protect  in 
all  instances  against  these  problems 
since  the  strength  of  some  containers  is 
dependent  on  the  specific  material  and 
method  of  design.  "Therefore.  NHTSA 
decided  to  propose  a  burst  test  that 
would  link  the  use  of  particular  designs 
and  materials  to  compliance  with  safety 
factors  tailored  to  those  designs  and 
materials.  The  agency  tentatively 
concluded  that  such  an  approach  might 
be  necessary  to  ensure  the  safe 
performance  of  pressure  vessels  used  for 
fuel  containers.  The  agency  further 
noted  that  international  standards 
addressing  CNG  fuel  containers, 
including  regulations  of  Transport 
Canada  and  those  being  drafted  by  the 
International  Standards  Organization 
(ISO)  link  the  use  of  particular  designs 
and  materials  with  strength 
requirements  suitable  for  those  designs 
and  materials. 

In  the  SNPRM,  NHTSA  requested 
comment  on  the  appropriateness  of 
requiring  CNG  containers  to  meet  design 
and  material  requirements,  such  as 
those  specified  in  NGV2.  and  to  meet 
safety  factors  tailored  to  those 
requirements.  The  agency  also  asked 
about  the  effect  of  adopting  NGV2  on 
future  container  technology,  since  the 
only  way  a  container  manufacturer 
could  comply  with  the  Federal  standard 
would  be  by  producing  a  container  that 
uses  those  materials  and  designs 
specified  in  NGV2  if  the  agency 
incorporated  NGV2's  material  and 
design  provisions  in  the  FMVSS.  As  an 
alternative  approach,  the  agency  asked 
whether  it  should  specify  a  catch-all 
high  end  safety  factor  for  any  container 
whose  design  and  materials  are  not 
specified  in  NGV2. 

NHTSA  received  18  comments  to  the 
December  1993  SNPRM  about  adopting 
the  design  and  material  specific 
approach  of  NGV2.  Sixteen  commenters, 
including  NGVC/ AGA.  CGA.  CNG 
container  manufacturers,  public 
utilities,  and  two  bus  manufacturers 
supported  the  proposal  to  incorporate 
NGV2  into  the  Federal  standard.  Eleven 
commenters  supported  the  safety  factors 
in  NGV2.  Five  others  were  concerned 
about  the  level  of  some  safety  factors  in 
NGV2  or  the  use  of  relatively  new 
materials,  such  as  carbon  fiber.  CGA  and 
SCI  referenced  their  earlier  comments  to 
the  FnIPRM.  again  recommending  safety 
factors  of  2.5  for  all  Type  2  containers 
and  3.33  for  all  Type  3  and  Type  4 
containers.  AAMA  and  Ford  opposed 
the  design  and  material  specific 
approach  of  NGV2.  AAMA  stated  that 
some  of  NGV2S  requirements  limit 


opportunities  for  future  development  of 
advance  container  design  or  materials 
that  may  not  fit  in  the  specifications  in 
NGV2.  No  commenter  favored  having  a 
catch-all  high  end  safety  factor. 

Based  on  the  available  information. 
NHTSA  has  decided  to  require  CNG 
containers  to  meet  the  safety  factors 
applicable  to  the  design  and  material 
requirements  specified  in  NGV2.  except 
for  carbon  fiber.  Specifically,  the  agency 
is  specifying  separate  safety  factors  for 
containers  using  various  materials  (e.g., 
fiberglass,  carbon,  steel,  aluminum)  and 
different  designs  (non-composite,  hoop 
wrapped  or  full  wrapped  composite 
containers,  and  welded).  The  agency 
believes  that  this  approach  will  result  in 
the  manufacture  of  safe  containers  for 
CNG  powered  vehicles. 

NHTSA  has  decided  to  adopt  the 
specific  safety  factors  and  related 
requirements  set  forth  in  NGV2,  except 
for  those  safety  factors  specified  for 
carbon  fiber.  While  NGV2  currently 
specifies  a  safety  factor  of  2.25  for  Type 
2,  3,  and  4  carbon  fiber  containers, 
NHTSA  has  decided  to  specify  a  safety 
factor  of  2.5  for  Type  2  carbon  fiber 
containers  and  3.33  for  the  Type  3  and 
4  carbon  fiber  containers.  The  agency  is 
requiring  a  higher  safety  factor  for  Type 
3  and  4  containers  since  the  fibers  on 
those  containers  carry  a  greater 
proportion  of  the  load  than  on  Type  2 
containers. 

NHTSA  made  this  decision  after 
reviewing  all  of  the  comments  and 
information  obtained  in  response  to 
both  the  NPRM  and  SNPRM;  meetings 
with  container  manufacturers,  CGA  and 
NGVC/ AGA;  and  discussions  with  other 
Federal  agencies,  including  RSPA. 
Comments  and  information  were 
presented  to  support  safety  factors  for 
carbon  fiber  containers,  ranging  from 
2.25  to  3.5.  Brun.swick,  in  particular, 
submitted  substantial  test  data  and  other 
tet:hnical  information  in  support  of 
NGV2's  2.25  safety  factor  for  carbon 
fiber,  including  testing  it  performed  on 
such  containers  which  showed 
favorable  results.  RSPA  recommended  a 
safety  factor  of  not  less  than  3.0  for 
carbon  fiber,  which  is  consistent  with 
its  FRP-1  and  FRP-2  standards. 

Notwithstanding  comments 
supporting  the  2.25  safety  factor. 
NHTSA  has  determined  that  under  its 
statutory  mandate,  it  is  necessary  to 
specify  higher  safety  factors  for  carbon 
fiber  containers.  In  adopting  these  more 
stringent  requirements,  NHTSA  sought 
the  advice  of  RSPA,  which  has 
accumulated  significant  experience  and 
expertise  through  its  efforts  to  regulate 
the  safety  of  pressure  vessels  used  to 
transport  hazardous  materials. 
Specifically,  NHTSA  has  adopted 


RSPAs  recommendation  not  to  specify 
the  2.25  safety  factor  for  carbon 
composite  containers. 

The  more  stringent  safety  factors 
being  adopted  are  consistent  with 
RSPA's  longstanding  approach  to 
initially  adopt  conservative 
requirements  and  subsequently  modify 
the  requirements,  if  further  real-world 
safety  data  become  available  supporting 
less  stringent  regulations.  NHTSA  has 
determined  that  applying  this  approach 
to  the  safety  factors  for  carbon  fiber 
containers  is  necessary,  since  carbon 
fiber  containers  have  not  been  used 
extensively  in  motor  vehicle 
applications.  The  agency  believes  that 
the  higher  safety  factors  are  justified 
until  further  data  are  developed  and 
become  available  on  the  use  of  carbon 
fiber  containers  in  motor  vehicle 
applications. 

NHTSA  acknowledges  that  using  such 
a  safety-oriented  approach  may  result  in 
costlier  and  heavier  carbon  fiber 
containers.  However,  the  agency 
believes  that  the  requirements  being 
adopted  will  not  preclude  the 
introduction  and  effective  use  of  this 
new  technology.  0\'erall,  the  agency 
believes  that  the  safety  factors  being 
specified  for  carbon  fiber  containers, 
along  with  the  remaining  safety  factors 
it  has  adopted  from  NGV2  for  other 
materials,  will  result  in  safe  CNG 
containers. 

As  for  AAMA's  comment,  NHTSA 
shares  that  association's  concerns  about 
restricting  fu'.iire  dovelopments. 
However,  based  on  comments  by  the 
containor  manufacturers  and  other 
Federal  agencies,  the  agency  believes 
that  fi  w,  if  any,  designs  beyond  those 
a(  counted  for  in  NGV2  are  planned.  If 
a  new  container  technology  is 
developed,  the  agency  will  evaluate  its 
safety  in  the  context  of  a  petition  for 
rulemaking  to  amend  the  Federal  safety 
standard. 

NHTSA  has  decided  not  to  adopt  the 
catch-all  high  level  safety  factor,  which 
could  allow  containers  incorporating 
materials  or  designs  that  have  not  been 
incorporated  in  NGV2  and  thus  might 
be  detrimental  to  safety.  The  agency 
further  believes  that  it  would  he 
inappropriate,  at  this  time,  to  add  a 
catchall  factor.  While  such  a  proviso 
would  facilitate  innovation  and  design 
change,  the  agency  agrees  with 
commenters  that  specifying  such  a 
catchall  might  be  detrimental  to  .safety. 
since  untested  designs  and  materials 
would  be  permitted. 

2.  Hold  Time  Interval 

In  the  NPRM,  NHTSA  proposed  that 
during  the  burst  test,  elevated  pressure 
would  have  to  be  sustained  for  60 


seconds.  The  agency  noted  that  while 
RSPA  regulations  also  specify  a  60- 
second  period,  NGV2  requires  a  10- 
second  hold  time  interval  once  the 
maximum  pressure  is  obtained.  The 
agency  believed  that  because  NGV2 
includes  additional  tests  to  qualify 
container  designs  and  the  agency  was 
not  proposing  these  additional  tests,  a 
shorter  hold  time  would  not  be  suitable. 

NHTSA  received  six  comments 
addressing  the  appropriate  hold  time 
intenal.  All  commenters  except  EDO 
believed  the  60  second  hold  time 
requirement  was  not  necessary.  EDO 
stated  that  the  requirement  was  "tough 
but  reasonable."  NGVC,  Brunswick, 
PST,  and  ARC  stated  that  specifying  the 
hold  time  at  60  seconds  instead  of  10 
seconds  would  not  compensate  for  the 
lack  of  other  NGV2  required  tests. 
NGVC  stated  that  the  ten  second  hold 
time  interval  is  not  intended  as  a  test  of 
container  strength,  but  as  the  time  for 
the  pressure  in  the  container  to 
stabilize.  PST  staled  that  along  with  the 
3.5  safety  factor,  the  60  se(X)nd  hold 
time  would  make  an  already 
conser\'ative  test  even  more  stringent 

After  reviewing  the  comments  and 
other  avaiteble  information.  NHTSA  has 
decided  to  specify  a  hold  time  of  10 
seconds  instead  of  60  seconds.  The 
agency  notes  that  the  proposal  was 
based  on  a  misperception  of  the  hold 
time  requirement's  purpose.  As  the 
commenters  stated,  the  hold  period  is 
included  only  to  stabilize  the  pressure. 
It  is  not  used  as  a  surrogate  for  initial 
burst  strength.  Therefore,  the  redurtion 
in  hold  time  will  not  affect  the  tests 
stringency.  In  addition,  the  agency 
anticipates  issuing  a  SNPRM  that  would 
propose  additional  performance 
requirements  to  evaluate  other  aspeds 
of  a  CNG  fuel  container's  integrity. 

3.  Sequential  Testing 

In  the  NPRM,  NHTSA  proposed  that 
a  container  that  passed  the  pressure 
cycling  test  would  then  be  sub|ec1ed  to 
the  burst  test.  In  proposing  that  the 
same  Fuel  container  be  used  in  both  the 
pressure  cycling  and  burst  tests,  the 
agency  believed  that  it  would  be 
appropriate  to  establish  that  the  fuel 
container  maintained  its  initial  strength 
after  being  subject  to  the  durability  test. 

Seven  commenters  addressed  the 
issue  of  using  llie  same  container  for 
both  the  pressure  cycling  and  burst 
tests.  NGVC.  AAMA,  Comdyne,  Pressed 
Steel  Tanks,  and  Amoco  stated  that 
requiring  the  same  fuel  container  for 
both  tests  would  be  unrealistic  and 
overly  stringent,  because  in  real  world 
situations,  a  container  would  not  be 
subject  to  pressure  cycling  and  burst 
conditions  sequentially.  They  stated 
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that  otburwisc  uiwtM:i»s.s.tf>  luatehai 
would  have  lo  Lm  addetl  W>  smngtken 
the  coBtaiasx  so  it  ccmtil  m*«i  Ihe  bunt 
test  requinuDttuI  altei  ihe  pressure 
cycling  test.  TkutsA  conmtB»tf&  believed 
such  aidditioaai  material  would 
signiricanlly  uM:nMae  the  container's 
cost  aud  weight  to  the  extent  that  the 
contaiiMr  would  no  Looger  be 
ecoooaicaily  viable  to  produce.  They 
further  stated  that  most  containers  that 
are  currently  produced  to  meet  NGV2  or 
KSFA  requiremenls  would  rtcA  he  able  lo 
meet  this  raquirement.  In  coiUrast.  EDO 
and  Metropolitan  Suburban  Bus 
Authority  IMSBA)  favored  the  use  of 
st'(iuential  testing. 

After  reviBwing  the  cotninenfs  and 
other  Mailable  informeiion.  NHTSA  ha« 
decided  not  to  require  sequential 
testing.  The  agency  believes  that  using 
different  containers  in  tlie  pressure 
(  ytling  and  burst  tests  will  provide  an 
adequate  measure  of  both  the 
container's  initial  strength  and  its 
durability  over  its  Itie.  without 
imposing  new  cost  burdens  on  the 
industry.  The  agency  notes  that  surJi 
testing  is  consistent  with  the  way  in 
which  industry  currently  tests  under 
l>oth  NCV2  and  R5PA  standards.  The 
agency  hiither  notes  that  in  testing  for 
compliance  with  some  FMV'SSs.  the 
agency  allows  a  manufat.lurer  to  use  a 
separate  vehicle  or  component  for 
different  tests  within  a  stiMlard.  For 
ex.impb.  three  vehicles  are  crashed  in 
.St.-indard  ^>lo.  301.  and  diffierent  brake 
hoses  are  used  for  vanous  tests  in 
Standard  No.  106.  Bmke  Hoses. 

4  Failure  Criteria 

In  the  NPRM  NHTSA  proposed  that 
to  pass  the  burst  test,  a  container  would 
have  to  niect  the  same  two  performance 
criteria  as  in  the  pressure  cycling  test; 
(1)  No  leakage,  and  (2)  no  permanent 
circumferential  deformation  of  more 
than  one  percent.  The  purpose  o^  these 
requireffl«nts  was  to  provide  objective 
means  to  evaluate  a  container's 
compliance  strength.  NCV2  includes  the 
no  leakage  criterion,  but  not  the  one 
per{;ent  circumferential  deformation 
criterion.  As  explained  in  the  section  on 
the  pressure  cycling  test,  the 
deformation  requirement  ws  based  oa 
S.\H  Ret-onrunended  Piactice  (10.  August 
1985.  which  addresses  the  performance 
of  metal  air  brake  reaervoirs.  The  agency 
proposed  a  ciicumfawntial  deformation 
litiul  to  aid  in  detennining  a  container's 
impending  failure. 

After  revu»wu)((  the  comments. 
NHTSA  is  adopting  the  no  Inakwca 
criterion  U>  evaluate  iailoie  af  the  barst 
test.  The  afeacy  has  decided  not  to 
adopt  thaone  peccant  delanaabaa 
criterion  hecaaise  the  agesKj  beiieves 


that  on  uTiitwrwiitMi  dvh^'r^Mmn  n  rrot 
a  meaiun^ffut  aieosurp  r>r  a  tuel 
containers  imf)ending  failure  in  the 
burst  test.  See  the  wctioR  above 
regarding  th»  pressure  cycling  lest  for  a 
more  comprehenshre  discussion  about 
the  agency's  decision  not  fo  adopt  the 
pressure  deformatron  cnterion. 

E  Boa  file  Test 

1  Performance  Requirwnents 

In  the  NPRM.  NHTSA  proposed 
performance  requirements  for  CNG  fuel 
containers  to  address  the  need  to 
withstand  high  temperatures  aod 
pressures  without  catastrophic  failure. 
Large  pressure  increases  due  to 
exposure  to  flames  could  cause  the  GMC 
to  escape  catastrophically  and  result  in 
an  explo.sive  Cm.  The  agency  proposed 
that  the  ability  to  withstand  high 
temperatures  and  pressures  be  provided 
by  a  pres:>iir«r  rehef  device.  More 
specifically,  it  proposed  that 
compliance  would  be  determined  by 
Hrst  pressurizing  the  fiiel  container  to 
100  percent  of  service  pressure  with 
nitrogen  or  air  and  placing  it  over  a 
bonfire  until  the  container's  contents  are 
completely  veiUed  liirough  a  pressure 
relief  device.  A  pressure  relief  device 
can  prevent  a  container  from 
experiencing  high  prassure  for  long 
periods  of  time.  The  agsocy  proposed  a 
second  test  to  be  conducted  in  the  same 
manner,  except  the  container  would  be 
pressurized  to  25  percent  of  the  service 
pressure.  The  second  test  would 
evaluate  contabter  performance  when 
containers  ate  partially  hlled.  The 
purpose  of  the  test  is  to  reduce  the 
explosioB  potential  of  CNG  containers 
when  exposed  to  high  temperatures  and 
pnjssures. 

The  proposed  requirements  were 
based  on  NGV2.  However,  there  were 
two  differences  between  the  agency's 
proposal  and  NGV2.  First,  under  the 
NPRM.  ihe  contatoer  would  be 
pressurixed  with  nitrogen  or  ain  in 
NGV2.  it  is  p>res8uri  zed  bv  CNG. 
Second,  under  the  NPRM.  all  fuel 
containers  would  be  required  to  use  a 
pressure  relief  device  to  completely  vent 
the  container's  contents:  in  NGV2.  the 
test  is  run  for  20  minutes  or  until  the 
container  ta  cooipletely  vented, 
whichever  comes  fir5t.  Therefore,  under 
NGV2.  a  manufa<:turer  could  establish 
compliance  either  by  a  container 
successlullv  withstanding  the  test 
conditioiM  for  20  minutes  wttboal 
bursting  or  by  completely  venting  its 
contents  by  means  of  a  pressure  relief 
device  at  some  point  during  that  20 
minute  period  In  tPM»  ^fPRM.  the  agency 
sought  comment  about  whether  to  aHow 
an  altemaUve  wey  of  demonstrating 


compliance  with  the  bonfire  test  that 
did  not  depend  upon  a  pressure  ralie£ 
device.  Under  the  alternative,  a 
container  would  be  considered  to  have 
passed  the  test  if  it  did  not  burst  during 
the  test  period.  Compliance  with  the 
alternative  would  be  achieved  by 
designing  a  container  so  that  it  has 
sufficient  strength  to  enable  it  to  sustain 
the  heat  and  pressure  buildup  during 
the  test. 

EIe%en  commenters  addressed  the 
issue  of  whether  containers  should  be 
required  to  have  a  pressure  relief  device. 
NGVC.  EDO.  ARC.  Flxible.  Manchester. 
Thomas,  and  MSBA  agreed  with  the 
proposal  to  require  containers  to  be 
equipped  with  such  a  device.  They 
stated  that  a  pressure  relief  device  is  an 
integral  part  of  a  CNG  container  and  that 
its  importance  warrants  a  requirement 
that  each  container  have  one.  In 
contrast.  Brunswick.  Comdyne.  Pressure 
Technology,  and  AAMA  stated  that 
containers  should  not  be  required  to 
have  a  pressure  relief  device  because 
such  a  requirement  would  be  design 
restrictive.  Brunswick  and  Pressure 
Technology  stated  that  the  container 
should  be  required  to  "safely  vent"  its 
contents  without  rupturing,  whether  the 
venting  is  done  through  a  pressure  relief 
device  or  the  container  wall.  AAMA 
stated  that  a  container  should  pass  the 
requirement  if  it  possesses  enough 
strength  to  retain  its  contents 
throughout  the  test.  ARC  believed  that 
the  container  sidewalls  should  not  be 
permitted  to  rupture  during  the  bonfire 
test. 

After  reviewing  the  comments. 
NHTSA  has  determined  that  each  CNG 
container  must  he  equipped  with  a 
pressure  relief  device.  This  is  neces.sary 
because  each  CNG  fuel  container  needs 
to  possess  a  means  of  releasing  its 
contents  in  case  the  internal  pressure  or 
temperature  reaches  a  dangerous  level. 
By  requiring  containers  to  be  equipped 
with  a  pressure  relief  device,  the  agency 
will  ensure  the  safety  of  individuals, 
such  as  vehicle  occupants  and  rescue 
personnel,  who  would  be  near  a  CNG 
vehicle  in  a  fire.  The  agency  notes  that 
the  conditions  experienced  in  the 
bonfire  test  may  be  less  severe  than 
certain  real-world  crash  situations. 
Therefore,  the  agervcy  is  adopting  a  more 
conservative  approach  and  requiring  a 
pressure  relief  device  for  aU  coalainers. 
In  addition,  such  a  requirement  is 
consistent  with  the  practice  of  most 
container  manufacturers  and  NGV2 
which  requires  such  a  device  on  all 
containers. 

Based  on  the  comments.  NHTSA  has 
decided  to  adopt  NCV2's  test  criteria 
that  allows  the  test  to  be  completed  after 
20  minutes  or  when  the  container  has 


completely  vented,  whichever  comes 
first.  Adopting  these  criteria  alters  the 
test  in  that  while  still  requiring  a 
pressure  relief  device,  a  container  could 
comply  with  the  bonfire  test  if  it  either 
completely  vents  its  contents  by  means 
of  a  pressure  relief  device  at  some  point 
during  that  20  minute  period  or  by 
successfully  retaining  the  container's 
entire  contents  without  bursting  for  the 
duration  of  the  bonfire  test  (i.e.,  20 
minutes).  The  agency  believes  that  each 
criterion  appropriately  measures  a 
container's  ability  to  withstand  high 
temperature  and  pressure  because  the 
bonfire  test  represents  extreme 
conditions.  The  agency  emphasizes  that 
in  either  case  the  CNG  container  must 
be  equipped  with  a  pressure  relief 
device. 

NHTSA  disagrees  with  the  approach 
advocated  by  AAMA,  Brunswick  and 
Pressure  Technology  to  allow  containers 
to  "safely  vent"  their  contents  from  an 
area  other  than  the  pressure  relief 
device  such  as  the  sidewall.  The  agency 
acknowledges  that,  as  an  alternative  to 
a  pressure  relief  device,  pressure  relief 
can  be  accomplished  by  allowing  the 
overpressurized  container  to  vent  its 
contents  at  a  controlled  rate,  without 
fragmentation,  through  the  container's 
sidewall.  However,  there  would  be 
significant  problems  with  this  approach. 
First,  it  would  not  afford  as  high  a 
degree  of  safety  as  requiring  a  pressure 
relief  device.  The  agency  continues  to 
believe  that  the  safest  way  to  release 
CNG  from  an  overpressurized  container 
is  through  a  pressure  relief  device 
because  some  sidewall  ruptures  could 
result  in  fragments  being  propelled  from 
the  container.  Second,  it  would  raise 
potential  enforceability  problems  since 
the  concepts  of  "release  its  contents  at 
a  controlled  r3!e"  and  "rupture  without 
fragmentation"  are  difficult  to  define 
objectively.  Based  on  the  above 
considerations,  NHTSA  has  decided  to 
require  each  CNG  fuel  container  to 
either  completely  vent  its  contents 
through  a  pressure  relief  device  or  not 
burst  when  tested  in  accordance  with 
the  test  conditions. 

2.  Types  of  Pressure  Relief  Devices 

The  proposal  did  not  specify  the  use 
of  a  particular  type  of  pressure  relief 
device.  The  agency  is  aware  of  three 
types  of  devices  currently  being  used: 
(1)  The  rupture  disc,  which  is  designed 
to  release  CNG  in  the  container  when  it 
reaches  a  specific  pressure,  (2)  the 
fusible  plug,  which  is  designed  to 
release  CNG  in  the  container  when  it 
reaches  a  specific  temperature,  and  (.3) 
a  device  that  combines  these  two 
devices. 


Four  commenters  recommended  the 
use  of  specific  types  of  pressure  relief 
devices.  EDO  recommended  that  the 
agency  require  the  fusible  plug  device 
and  prohibit  the  rupture  disc  device. 
EDO  stated  that  a  combination  of  hot 
conditions  and  overfill  at  the  refueling 
pump  could  cause  a  rupture  disc  to 
activate,  releasing  CNG  and  causing  a 
potentially  dangerous  situation.  It 
further  believed  that  the  safety  factor  in 
the  burst  test  would  be  sufficient  to 
prevent  over  pressurization  and  that  the 
pressure  relief  device  should  only  open 
in  a  fire  situation.  Flxible  stated  that  the 
agency  should  require  a  fusible  plug  to 
ensure  pressure  relief  of  partially  filled 
containers  subject  to  heat  or  fire. 
NYCFD  stated  that  the  agency  should 
prohibit  the  combination  fusible  plug 
and  rupture  disc  devices,  claiming  that 
over-charged  containers  exposed  to  high 
ambient  temperature  are  likely  to  fail 
whether  or  not  they  are  exposed  to  fire. 
Thomas  commented  that  the  agency 
should  require  the  combination  fusible 
plug  and  rupture  disc  device  because  it 
is  required  by  NFPA  52.^ 

After  reviewing  the  comments, 
NHTSA  has  concluded  that  the  standard 
should  not  specify  the  type  of  pressure 
relief  device  with  which  a  container 
may  be  equipped.  The  NPRM  and 
SNPRM  did  not  provide  sufficient 
notice  for  the  agency  to  adopt  such  a 
specification  as  part  of  this  final  rule. 
Further,  the  agency  believes  that  the 
bonfire  test,  which  is  performed  at  both 
100  percent  of  service  pressure  and  25 
percent  of  service  pressure,  will 
adequately  evaluate  a  container's  ability 
to  vent  its  contents  in  a  high 
temperature/pressure  situation.  In  the 
first  test,  the  combination  of  the  100 
percent  service  pressure  condition  and 
the  high  heat  from  the  bonfire  will  cause 
the  container's  pressure  to  increase 
rapidly.  This  test  evaluates  a  container's 
ability  to  vent  its  contents  at  high 
temperatures  and  pressures.  In  the 
second  test,  the  25  percent  service 
pressure  condition  and  the  heat  will 
cause  the  container's  temperature  to 
increase  before  the  pressure  in  the 
container  reaches  a  critical  point.  This 
test  evaluates  a  container's  ability  to 
vent  its  contents  at  high  temperatures, 
where  the  container  is  at  a  less  than  full 
condition. 


'  NFP.A  52.  Standard  for  Compressed  Natural  Cos 
ICNC)  Vehicular  Fuel  Systems,  is  a  voluntary 
standard  adopted  by  the  National  Fire  Protection 
Association  that  specifies  guidelines  for  the  "design 
and  installation  of  CNG  engine  fuel  systems  on 
vehicles  of  all  types  including  aftennarket  and 
OEMs  and  lo  their  associated  fueling  (dispensing) 
systems.'  (NFPA  52,  S I-D 


3.  Shielding 

NHTSA  notes  that  there  are  two  types 
of  shielding  that  can  affect  the 
performance  of  pressure  relief  devices 
in  bonfire  tests:  (1)  "Vehicle-based 
protective  shielding"  that  is  placed 
around  the  container  in  the  vehicle  to 
protect  the  container  from  surrounding 
heat,  and  (2)  "test  shielding"  that  is 
placed  over  the  pressure  relief  device  lo 
prevent  fiames  from  contacting  the 
device.  Test  shielding  is,  as  the  name 
suggests,  installed  only  for  the  purpose 
of  conducting  bonfire  tests.  Unlike 
vehicle-based  protective  shielding,  it  is 
not  used  to  affect  real  world 
performance. 

In  the  NPRM,  NHTSA  recognized  that 
some  CNG  vehicles  may  have  vehicle- 
based  shielding  installed  to  protect  the 
containers  from  exposure  to  heat. 
Nevertheless,  the  agency  proposed  that 
no  vehicle-based  shielding  be  used 
during  the  bonfire  test  because  Standard 
No.  304  is  an  equipment  standard,  and 
applies  to  CNG  containers,  not  to 
vehicles.  Further,  since  the  presence  or 
amount  of  shielding  could  vary  from 
vehicle  to  vehicle,  the  agency 
tentatively  concluded  that  the 
containers  should  be  tested  in  the  worst 
case  situation,  i.e.,  without  any  vehicle- 
based  shielding.  Nevertheless,  the 
agency  stated  that  it  did  not  want  to 
discourage  vehicle  manufacturers  from 
including  shielding  in  (ZNG  vehicles  as 
an  added  safety  feature. 

NHTSA  received  six  comments 
addressing  the  use  of  vehicle-based 
shielding  during  the  bonfire  test.  PST. 
EDO,  ARC,  Ontario,  and  NGVC  agreed 
with  the  agency  that  vehicle-based 
shielding  of  the  container  should  not  be 
used  during  the  bonfire  test.  They 
believed  that  such  shielding  could 
detract  from  or  mask  the  resuhs  of  the 
test.  In  contrast,  AAMA  stated  that  "lilf 
a  manufacturer  chooses  to  add  the 
additional  expense  to  protect  the  fuel 
tank  from  exposure  to  potential  flame, 
the  protection  ought  to  be  allowed  in 
any  test  as  representative  of  the  tank  s 
use  in  the  vehicle.  " 

After  reviewing  the  comments, 
NHTSA  has  decided  not  to  permit 
vehicle-based  shielding  of  the  container 
during  the  bonfire  test.  As  explained  in 
the  NPRM,  the  bonfire  test  is  intended 
to  evaluate  the  container  and  not  the 
vehicle.  Since  this  is  an  equipment 
standard,  the  tests  are  designed  to 
ensure  that  the  containers  are  safe  for 
installation  in  any  vehicle,  regardless  of 
the  amount  of  protective  vehicle 
shielding,  if  any.  with  which  it  is 
equipped.  TKe  agency  disagrees  with 
AAMA's  contention.  Using  vehicle 
shielding  in  compliance  testing  would 
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not  ensure  that  a  container  couM 
petUum  safely  uiMler  worst  am 
conditions  (L«..  no  vehicl«f-baBed 
shieUiing  o/  any  typ«  or  »xtent)  that  the 
containM  uxald  aBcaunler  daring  its 
service  Uf»  (e.^..  if  Ike  container  is 
subsequently  placed  in  a  diifMent 

vehicle  i. 

Test  shielding  cocuiists  of  a  metal 
plaie  over  the  pressure  relief  device  and 
is  permitted,  but  not  required,  under 
NGV2  for  purposes  of  the  horijontal 
bonfire  test.  l&  the  horizontal  test,  the 
CNG  container  is  positioned  over  the 
bonfire  with  its  longitudinal  a.xis  in  a 
horizontal  position.  In  the  NGV2 
vertical  bonfire  tiest  (container 
lougitudinal  axis  in  a  vertical  position), 
pressure  relief  device  shielding  is  also 
permitted,  but  not  required,  except 
where  the  CNG  container  is  fitted  with 
a  pressure  relief  device  on  both  ends,  Li 
that  case,  the  bottom  pressure  relief 
device  must  be  shielded.  The  goal  is  to 
not  allow  flames  to  impinge  directly  on 
any  relief  device.  This  may  be  done 
through  test  shielding,  or  by  orienting 
the  container  so  as  to  avoid  flame 
impingement  on  any  pressure  relief 
device.  Without  this  metal  plate,  the 
fiames  could  contact  the  pressure  relief 
device,  possibly  causing  it  to  vent  the 
container  prematurely.  If  this  occurred, 
the  bonfire  test  results  would  neither 
evaluate  the  CNG  container  as  a  whole 
nor  accurately  reflect  the  container's 
pressure  relief  characteristics. 

CGA  and  PST  opposed  allowing 
shielding  of  the  pressure  relief  device 
during  the  bonfire  test.  They 
commented  that  shieldmg  the  pressure 
relief  device  during  the  bonfire  test 
would  not  be  representative  of  a  real- 
world  crash  fire  situation.  CGA  .stated 
that  allowing,  but  not  requiring 
shielding  to  b«  phired  around  pressure 
relief  devices  could  produce  non- 
repeotable  results  PST  stated  that 
excessive  shielding  around  the  pressure 
relief  device  could  cause  an  otherwise 
acceptable  design  to  fail  the  test,  but  did 
not  elaborate  as  to  how  this  could  occur 

NHTSA  has  decided  to  require  test 
shielding  of  the  pressure  relief  device 
during  the  horizontal  bonfire  test  The 
agency  notes  that  the  purpose  of  this 
test  'n  to  replicate  the  effect  of  fires  on 
the  pressure  relief  device  and  the  Fuel 
coiilaifMrasa  system.  Requiring 
shielding  will  aesure  that  the  bonfire 
test  is  evaluating  the  fuel  container  as  a 
whole,  rather  than  merely  the  pressure 
relief  device,  since  a  fl.^me  that 
impinges  on  the  pressure  relief  device, 
could  activate  prematurely.  Requiring 
shielding,  rathwr  then  shnply  allowing 
it.  will  assure  re  peat  able  and  consistent 
test  results.  Thi*  rule  i>lso  requirrs 
shielding  ol  the  pressure  relief  device 


during  the  vertical  bonfire  test,  except 
where  tfte  container  is  fitted  with,  a 
pressure  refief  device  on  only  one  end. 
In  that  case,  the  container  is  positioned 
with  the  pressure  relief  device  on  top, 
so  as  to  avoid  direct  contact  with  the 
flanw. 

4.  Test  Gas  and  Presaure 

In  the  NPItM.  NHTSA  proposed  that 
the  CNC  ceatainer  be  presstnized  with 
either  nitroyn  or  air  to  100  percent  of 
servii;e  pressure  for  the  bonfire  test.  The 
agency  at:kAowledg«d  that  NGV2 
specifias  the  use  of  CNG.  but  tentatively 
concluded  that  using  nitrogen  or  air  as 
the  test  gas  vkould  be  safer  than  using 
CNG. 

AAJVL\  and  Tecogen  recommended 
that  CNG  be  used  as  the  *  'St  gas. 
Tecogen  further  commented  that  the 
container  naanufacturers  have 
historically  conducted  such  tests  using 
CNG  and  are  therefore  well  aware  of  the 
necessary  safety  precautions.  lit  further 
stated  that  using  CNG  as  the  test  gas 
would  reveal  the  pressure  rebef  valve's 
effectiveness  with  respect  to  the 
discharge  rate.  AAMA  commented  that 
CNG  should  be  used  as  the  test  gas 
because  the  thermal  properties  of  CNG 
differ  from  those  of  nitrogen  and  air  and 
NGV2  specifies  the  use  of  CNG  as  the 
test  gas  AAMA  also  recommended  that 
the  CNG  containers  be  pressurized  at 
the  start  of  the  test  to  95  to  100  percent 
of  service  pressure,  but  offered  no 
rationale. 

After  reviewing  the  comments. 
NHTSA  has  determined  that  using  CNG 
as  the  test  gas  would  better  reflect  the 
real-world  conditions  in  a  fire,  since  the 
test  gas  would  be  the  same  as  the  gas 
used  in  CNG  containers.  The  agency 
notes  that  the  bonfire  test  addresses  the 
responsiveness  of  the  pressure  relief 
device  and  that  air  and  nitrogen  have 
different  thermal  properties  than  CNG. 
Therefore,  the  pressure  relief  device 
might  perform  differently  rf  air  or 
nitrogen  were  used  instead  of  CNG.  In 
the  NPRM.  the  agency  explained  that 
using  CNG  as  a  test  gas  might  not  be 
safe.  These  initial  concerns  have  been 
allayed  by  the  conrnients  indicating  that 
manufacturers  are  aware  of  and 
accustonwd  to  taking  the  r.e<;essary 
safety  pncautioos  when  using  CNG  as 
a  test  gas  to  evaluate  a  container. 
NHTSA  notes  that  it  decided  not  to 
specify  CNG  as  the  test  gas  in  the  CNG 
vehida  standard.  Nevertheless,  the 
agency  batiaws  that  differences  in 
reaction  to  heat  are  important  for  the 
bonfire  test.  whiiJi  involves  high 
temperatures,  but  not  (or  crash  tests, 
which  do  not  involve  such 
temperatures 


NHTSA  continues  to  believe  that  it  is 
necessary  to  pressurize  the  CNG 
container  to  100  percent  of  service 
pressure  at  the  outset  of  the  test.  The 
agency  has  determined  that  the 
containers  need  to  be  tested  at  fiill 
service  pressure  to  represent  the  worst 
case  scenario. 

5.  Wind  Velocity  and  Direction 

1q  the  NPRM  and  SNPRM,  NHTSA 
did  not  address  the  allowable  wind 
velocity  and  direction.  The  agency 
received  comments  from  NGVC,  CGA, 
and  PST  stating  that  a  limit  should  be 
placed  on  wind  velocity  to  increase  the 
bonfire  test's  repeatability. 

After  reviewing  the  comxneals, 
NHTSA  has  decided  to  specify  that  the 
average  wind  velocity  at  the  container 
during  the  lest  may  not  exceed  2.24 
meters  per  second  (5  mph).  The  agency 
believes  that  permitting  higher 
crosswinds  would  vary  or  reduce  the 
flame's  heat.  Therefore,  placing  limits 
on  the  crosswind  assures  the  test's 
repeafability  and  the  level  of  stringency 
that  the  agency  anticipated  in  proposing 
this  test. 

6.  Bonfire  Fuel 

In  the  NPRM.  NHTSA  proposed Ihat 
the  fire  for  the  bonfire  tests  be  generated 
using  No.  2  diesel  fuel.  This  fuel  type 
was  proposed  so  that  the  standard 
would  be  consistent  with  the  bonfire 
test  in  NGV2.  which  also  specifies  this 
type  of  fuel. 

NG\'C.  CGA,  AAMA.  and  Norris 
commented  that  the  agency  should 
specify  a  different  fuel  to  generate  the 
bonfire  that  is  more  environmentally 
sound.  CGA  slated  that  the  large 
amounts  of  smoke  that  would  be  created 
by  burning  the  diesel  fuel  are  contrary 
to  the  environmental  objectives  of 
developing  CNG  vehicles.  NG'VC  and 
Norris  suggested  using  a  CNG  or 
propane  grill  for  the  test. 

After  reviewing  the  comments  and 
other  available  information.  NHTSA  has 
decided  to  sf>ecify  the  use  of  No.  2 
diesel  fuel  in  the  final  rule.  The  agency 
is  aware  of  the  environmental  problems 
associated  with  this  type  of  fuel  and 
will  further  study  whether  other  fuels 
should  be  used  to  generate  the  bonfire 
test.  However,  until  the  agency  can 
determine  that  a  different  fuel  is  an 
appropriate  replacement  for  diesel  fuel, 
the  Standard  will  spec,iiy  No.  2  diesel 
fuel  for  use  in  the  bonfire  test. 

7.  Bonfire  Test  Fuel  Pan  Depth 

In  the  NPRM.  NHTSA  proposed  that 
the  bonfire  test  pan  containing  No.  2 
diesel  fuel  be  at  least  100  centimeters 
(cm)  deep.  The  agency  specified  a  depth 


to  ensure  that  there  would  be  an 
adequate  amount  of  fuel  to  run  the  tast. 

AAMA,  Comdyne,  CGA,  Alusuisse, 
and  PST  commented  that  the  fuel  pan 
depth  was  excessive.  Alusuisse  stated 
that  a  pan  of  the  proposed  size  would 
contain  more  than  1.000  liters  of  fuel. 
PST  stated  that  a  100  millimeter  (mm) 
depth  would  be  more  reasonable.  CGA, 
AAMA,  and  Comdyne  stated  that  the 
depth  of  the  fuel  pan  should  not  be 
specified  so  long  as  a  sufficient  quantity 
of  fuel  is  provided  for  the  test. 

The  agency  intended  to  propose  a 
depth  of  100  mm.  However,  due  to  a 
typographical  error,  it  proposed  a  depth 
of  100  cm.  NHTSA  agrees  that  a  fuel  pan 
with  a  depth  of  at  least  100  cm  would 
be  too  deep.  NHTSA  also  agrees  that  the 
fuel  pan's  depth  does  not  need  to  be 
specified,  provided  that  there  is  a 
sufficient  amount  of  fuel  to  maintain  the 
fire  for  the  duration  of  the  test. 
Accordingly,  the  agency  has  removed 
the  requirement  for  fuel  pan  depth  and 
has  replaced  it  with  the  provision  that 
there  be  "sufficient  fuel  to  bum  for  at 
least  20  minutes."  The  agency  believes 
that  this  provision  is  consistent  with  the 
test's  purpose  of  simulating  a  severe  fire 
by  raising  the  container's  temperature 
and  pressure  by  completely  surrounding 
it  with  flames  produced  by  a  specific 
fuel  type. 

F.  Labeling  Requirements 

In  the  NPRM,  NHTSA  proposed  to 
require  that  container  manufacturers 
certify  that  each  of  their  containers 
complies  with  the  proposed  equipment 
requirements  and  permanently  label  the 
container  with  the  following 
information:  the  symbol  "DOT"  to 
constitute  a  certification  by  the 
manufacturer  tliat  the  container 
conforms  to  all  requirements  of  the 
standard;  the  date  of  manufacture  of  the 
container;  the  name  and  address  of  the 
container  manufacturer,  and  the 
maximum  service  pressure.  The  agency 
stated  that  labeling  the  container  would 
provide  vehicle  manufacturers  and 
consumers  with  assurance  that  they  are 
purchasing  containers  that  comply  with 
the  Federal  safety  standards.  In 
addition,  the  agency  believed  that  the 
proposed  requirement  would  facilitate 
the  agency's  enforcement  efforts  by 
providing  a  ready  means  of  identifying 
the  container  and  its  manufacturer. 

EDO,  NGVC,  Thomas,  NYCFD,  and 
Volvo  GM  addressed  the  proposed 
labeling  requirements.  EDO  and  NYCFD 
stated  that  the  label  should  include  the 
maximum  fill  pressure  at  a  location 
close  to  the  fill  receptacle.  NGVC 
recommended  that  a  blank  area  for  the 
container  installation  date  be  included 
in  the  label  to  be  filled  in  by  the 


installer.  Volvo  GM  stated  that  only 
containers  that  are  manufactured  after 
the  standard's  effective  date,  and 
therefore  actually  subiect  to  the 
standard,  should  be  entitled  to  display 
the  DOT  symbol  as  certification  of 
compliance  with  the  standard.  Thomas 
stateid.  without  elaboration,  that  the 
labeling  requirements  of  NGV2  should 
be  adopted.  NHTSA's  proposal  did  not 
include  certain  additional  information 
included  in  NGV2.  including  the  type  of 
container,  inspector  symbols, 
trademarks,  manufacturer's  part 
number,  and  serial  niunbers. 

After  reviewing  the  comments. 
NHTSA  has  decided  to  adopt  the 
proposed  labeling  requirements  with  a 
slight  modification  from  the  proposed 
format.  In  item  (a),  the  agency  has 
modified  the  proposal  which  states 
"The  tank  manufacttirer's  name  and 
address"  to  state  the  following:  include 
the  statement  that  "If  there  is  a  question 
about  the  proper  use.  installation,  or 
maintenance  of  this  container,  contact 
[manufacturer's  name,  address,  and 
telephone  number]." 

The  agency  has  decided  not  "to  require 
the  other  additional  items  of 
information  in  NGV2  since  the  agency 
did  not  propose  the  inclusion  of  such 
information  in  the  NPRM. 
Notwithstanding  the  agency's  decision 
not  to  require  this  additional 
information,  a  manufacturer  may  list 
such  inffflroation  on  the  label,  provided 
the  additional  information  does  not 
obscure  or  confuse  the  required 
information.  In  particular.  NHTSA 
encourages  manufacturers  to  include  the 
container  type,  e.g..  Type  1.  2,  3  or  4, 
since  the  agency  has  decided  to  adopt 
NGV2's  design  and  material 
specifications  in  this  final  rule. 
Specifying  the  type  of  container  should 
facilitate  oversight  of  compliance  tests 
siru:e  each  type  of  container  is  required 
to  undergo  hydrostatic  burst  tests,  but 
with  different  safety  factors. 

In  the  upcoming  "SNPRM,  NlfTSA 
anticipates  proposing  additional 
requirements  about  the  CNG  fuel 
container's  label,  including  the 
container  type.  In  addition,  the  agency 
anticipates  proposing  that  the  label 
include  an  additional  statement 
addressing  the  container's  inspection 
and  maintenance.  Specifically,  the  label 
would  state  that  "This  container  should 
be  visually  hispected  after  an  accident 
or  fire  or  at  least  every  12  months  for 
damage  and  deterioration  in  accordance 
with  the  applicable  Compressed  Gas 
Association  guidelines."  The  agency 
believes  that  such  a  statement  would 
alert  owners  to  the  desirability  for 
reinspection  over  time  or  in  the  event  of 
an  accident.  NHTSA  will  also  propose 


requirements  related  to  the  label's 
location,  in  response  to  EDO's  and 
NYCFD's  comment  that  the  maximum 
service  pressure  should  be  labeled  in  an 
area  close  to  the  fill  receptacle. 

G.  Leadtime 

In  the  NPRM.  NHTSA  proposed  to 
make  the  equipment  requirements 
effective  on  September  1, 1994.  The 
agency  believed  that  this  would  provide 
a  reasonable  time  period  for 
manufacturers  to  make  minor 
modifications  in  container  design.  This 
proposal  was  based  on  the  agency's 
belief  that  the  proposed  requirements 
were  similar  to  RSPA  standards 
currently  in  effect.  The  agency 
requested  comment  on  the  feasibility  of 
this  effective  date. 

NHTSA  received  eleven  comments 
about  the  proposed  effective  date 
applicable  to  the  container 
requirements.  The  commenters  were 
TMC,  the  U.S.  Department  of  Energy, 
TBB,  Oklahoma  Gas.  NGVC,  EDO. 
Volvo/GM,  AAMA,  ARC.  Navistar,  and 
NGV  Systems.  EDO  and  Navistar 
requested  that  the  final  rule  be  issued  as 
early  as  possible.  DOE  and  Oklahoma 
Gas  recommended  an  effective  date  of 
September  1, 1995.  NGVC 
recommended  an  effective  date  of 
September  1, 1996,  unless  NGV2  were 
adopted  which  would  permit  an 
immediate  supply  of  containers.  NGV 
Systems  stated  that  an  earlier  effective 
date  would  be  difficult  to  meet  since  the 
rule,  as  proposed,  would  require  new 
tooling,  process  development,  and 
perhaps  equipment  modification.  ARC 
stated  that  the  rule,  as  proposed,  would 
require  major  modifications,  since  its 
containers  have  been  designed  to 
comply  with  NGV2.  AAMA  and  Volvo/ 
GM  stated  that  the  effertive  dates  for  the 
vehicle  requirements  and  the  equipment 
requirements  should  not  be  concurrent. 

NHTSA  notes  that  these  comments 
were  based  on  the  requirements,  as 
proposed  in  the  NTRM.  Since  the  final 
rule  has  been  made  essentially 
consistent  with  NGV2  (with  the 
exception  of  carbon  fiber  containers), 
the  agency  anticipates  that  container 
manufacturers  can  for  the  most  part 
already  certify  that  containers,  other 
than  carbon  fiber  ones,  comply  with  the 
new  standard.  This  belief  is  based  on 
comments  on  the  NPRM  and  meetings 
with  NGVC,  the  CGA,  and  CNG 
container  mar;j.''acturers.  With  regard  to 
manufacturers  of  carbon  fiber 
containers,  EDO  indicated  that  it 
already  complies  with  the  standard  and 
Brunswick  indicated  that  it  would  need 
less  than  one  month  lead  time  for  a 
safety  factor  greater  than  2.25. 
Brunswick  further  stated  that  it  would 
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need  an  unspecified  time  period  to 
nimiify  the  mounting  brackets  and  other 
hardware.  The  (;NG  industry  groups 
have  informed  the  agency  that  they 
want  a  CNG  fuel  container  standard  to 
be  effective  as  quickly  as  possible.  In 
addition,  they  favor  having  an 
opportunity  to  "voluntarily  certify 
compliance"  to  the  standard  once  the 
final  rule  is  published.  The  CNG 
industry  groups  believe  that  it  is 
ne<:essary  for  Federal  standards  to  be  in 
place  as  soon  as  possible,  given  the 
expected  increased  demand  for  CNG 
containers  in  light  of  Federal  and  State 
fleet  programs  for  clean  fuel  vehicles 
They  also  favor  quick  adoption  of  a 
Federal  standard  to  preempt  state 
regulations  that  otherwise  may  be 
promulgated  and  to  ensure  that 
substandard  CNG  containers  are  not 
marketed. 

Af^er  reviewing  the  comments. 
NMTSA  has  decided  to  establish  an 
effei:tive  date  six  months  after  the  final 
rule  is  issued.  As  explained  above,  most 
CNG  containers  can  be  certified  to 
comply  with  the  new  Federal  motor 
vehicle  safety  standard  since  they 
already  comply  with  NGV2  or  can  be 
modified  so  that  they  comply  within  six 
months.  Nevertheless,  the  agency 
believes  that  it  is  necessary  to  provide 
a  leadtime  of  six  months  to  allow 
manufacturers  time  to  make  whatever 
design  changes  are  necessary  and  to 
conduct  testing  so  that  they  can  certify 
that  their  containers  comply  with  the 
new  standard.  In  the  meantime,  prior  to 
the  standard's  effective  date,  the 
industry  is  free  to  advertise  containers 
as  meeting  the  CNG  equipment  standard 
that  will  take  effect  in  six  months." 
Manufacturers  have  taken  the  approach 
of  seeking  early  compliance  with 
respect  to  other  agency  requirements 
such  as  those  relating  to  dynamic  side 
impact  protection  and  air  bags. 
Therefore,  the  agency  encourages 
manufacturers  to  seek,  to  the  extent 
feasible,  to  manufacture  their  CNG 
containers  to  meet  these  new 
requirf?ments  befort"  the  dale  the 
standard  takes  eifecl. 

With  regard  to  the  concern  expressed 
by  AAMA  and  Volvo  GM  that  the 
effective  date  of  the  container  regulation 
should  precede  that  of  the  vehicle 
regulation,  AAMA  based  its  comments 
on  the  belief  that  it  will  need  to  know 


the  performance  of  the  containers  it  will 
use  in  the  fuel  systems  of  its  vehicles. 
NHTSA  notes  that  CNG  containers  now 
typically  meet  NGV2  and  thus  should 
comply  with  NHTSA "s  standards. 
Therefore.  AAMA  members  already 
have  access  to  and  detailed  knowledge 
about  containers  that  should  meet  the 
new  requirements. 

H  Benefits 

In  the  NPRM.  NHTSA  addressed  the 
proposal's  benefits  with  respect  to  CNG 
vehicles.  The  notice  did  not  directly 
address  the  benefits  of  regulating  the 
CNG  fuel  containers. 

NHTSA  received  no  comments 
directly  adiirvssing  the  benefits  of 
regulating  CNG  containers.  Brunswick 
criticized  the  proposal,  believing  that  it 
would  place  carbon  fiber  containers  at 
a  competitive  disadvantage.  Brunswick 
stated  that  the  proposed  single  burst 
factor  would  provide  less  benefits  than 
if  the  agency  adopted  NGV2.* 

NHTSA  anticipates  that  the  number  of 
CNG  fuel  vehicles  will  increase  greatly 
in  the  near  future,  in  light  of  directives 
by  the  Clinton  Administration  '°  and 
legislation  by  Congress  to  develop 
vehicles  powered  by  cleaner  burning 
fuels.  This  final  rule  will  increase  the 
safety  of  this  growing  population  of 
vehicles. 

/  Costs 

In  the  NPRM.  NHTSA  stated  that  each 
container  would  cost  $600.  The  agency 
further  stated  that  the  container  testing 
costs  would  range  from  approximately 
$4,050  to  $8,600  for  each  model  of 
container. 

NGVC.  NGV  Systems,  PST. 
Brunswick.  ARC.  Thomas  Built,  and 
FIxible  addressed  the  costs  of  the 
proposal  with  respect  to  CNG 
containers.  NGVC  and  the  CNG 
container  manufacturers  stated  that  the 
proposal,  especially  given  the  single 
safety  factor  in  the  burst  test 
requirements,  significantly  understated 
the  costs  of  the  rulemaking.  Bmnswick 
stated  that  container  manufacturers 
would  incur  significant  costs  since  they 
would  have  to  redesign  and  requalify 
their  currently  designed  tanks.  As  a 
result,  it  believed  that  the  CNG 
containers  would  be  more  expensive 
and  heavier.  It  estimated  that  the 


■However,  thaaganry  emphuizm  that  a 
manufacture  may  nol  cerlify  a  contains  as  meeting 
the  equipment  standard  until  the  standard  xoes  into 
effect   Under  (he  Vehicle  Safety  Ad.  a  certificalion 
is  a  stalemeni  that  a  vehicle  or  item  of  equipment 
meet!«  all  applicable  Kederal  Motor  Vehicle  Safely 
Standards  that  are  then  in  effe<t  Ttierefore.  until  a 
standard  is  affective,  manufacturera  may  not  certify 
lompliance  with  it. 


"Because  NHTSA  is  adopting  Brunswick's 
request  for  multiple  safety  factors,  that  coitunenler's 
concern  about  a  single  safety  factor  is  moot. 

'"Executive  Order  12844  increased  by  50  percent 
the  numtMir  of  alierrutively  fueled  vehicles  to  tie 
acquired  by  the  Federal  Government  from  1993 
through  1999  (April  21.  19931  In  addition,  in  1993. 
the  President  establiabed  the  Federal  Fleet 
Conversion  Task  Fore*  to  accelerate  the 
commercialization  and  market  acceptance  of 
alternative  fueled  vehicles  throughout  ihe  country 


proposal  would  increase  costs  between 
10  percent  and  55  percent,  depending 
on  the  material  and  method  of 
construction.  Brunswick  further  stated 
that  this  proposal  would  add  many 
millions  of  dollars  on  an  industry-wide 
basis. 

NGVC  commented  that  the 
qualification  tests  could  cost  $20,000  for 
each  model  of  container  since  many 
tests  will  be  required  on  prototype 
containers.  It  stated  that  some 
manufacturers  estimate  that  the  design, 
manufacture,  and  qualification  costs 
could  approach  $150,000  per  container 
model,  a  figure  that  greatly  exceeded 
NHTSA's  estimate  of  $74,000. 

NHTSA  believes  that  the  basis  for  the 
comments  about  the  costs  of  this 
rulemaking  have  been  largely 
eliminated  except  in  connection  with 
carbon  fiber  tanks.  The  comments  were 
based  on  the  proposal  for  a  single  safety 
factor  of  3.5  for  all  types  of  tanks.  As 
noted  above,  the  agency  has  decided  to 
specify  multiple  safety  factors  that  are 
consistent  with  NGV2  except  in  the  case 
of  the  factors  for  carbon  fiber  containers. 
Since  all  the  container  manufacturers 
commenting  on  the  proposal  either 
already  certify  to  or  can  comply  with 
NGV2  without  any  design  changes,  the 
cost  to  manufacturers  will  be  minimal 
for  noncarbon  fiber  tanks. 

V.  Rulemaking  Analyses 

A  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  This  rulemaking  document 
was  not  reviewed  under  E.O.  12866. 
"Regulatory  Planning  and  Review." 
This  action  has  been  determined  to  be 
"nonsignificant"  under  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  NHTSA  has  estimated 
the  costs  of  the  amendments  in  a  Final 
Regulatory  Evaluation  (FRE)  which  is 
included  in  the  docket  for  this 
rulemaking.  As  discussed  in  that 
do<:ument.  NHTSA  estimates  that  the 
cost  for  the  pressure  cycling,  burst,  and 
bonfire  testing  will  range  from  $9,000  to 
$21,725  per  container  size  and  type.  In 
addition,  the  cost  of  the  containers  used 
in  the  test  is  estimated  to  range  from 
$1,800  to  $6,600.  Since  the  safety  factors 
in  the  burst  test  applicable  to  carbon 
fiber  containers  are  more  stringent  than 
those  in  NGV2.  the  cost  of  those 
containers  will  increase.  Based  on 
comments  by  Brunswick  and  other 
information,  the  switch  from  carbon 
fiber  containers  meeting  a  2.25  safety 
factor  to  carbon  fiber  containers  meeting 


the  factors  adopted  in  this  final  rule  will 
increase  the  c:ontainer  cost  and  the 
lifetime  fuel  costs  about  8.75  percent  for 
vehicles  equipped  with  Type  2 
containers.  Those  costs  would  be  range 
from  $115  for  passenger  cars  to  $602  for 
heavy  trucks.  The  switch  would 
increase  costs  about  37.1  percent  for 
vehicles  equipped  with  Type  3  and 
Type  4  containers,  resulting  in  a  cost 
increase  ranging  from  $496  for  cars  to 
$2,560  for  heavy  trucks. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Based 
upon  the  agency's  evaluation,  I  certify 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Information 
available  to  the  agency  indicates  that 
businesses  manufacturing  CNG  fuel    • 
containers  are  not  small  businesses. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  rulemaking 
action  in  aocordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  rule  will  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Fedoaiism  Assessment. 
No  state  has  adopted  requirements 
regulating  CNG  containers. 

D.  National  Environmental  Policy  Act 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  rule.  The 
agency  has  determined  that  this  rule 
will  have  no  adverse  impact  on  the 
quality  of  the  human  environment.  On 
the  contrary,  because  NHTSA 
anticipates  that  ensuring  the  safety  of 
CNG  vehicles  will  encourage  their  use, 
NHTSA  believes  that  the  rule  will  have 
positive  environmental  impacts.  CNG 
vehicles  are  expected  to  have  near-zero 
evaporative  emissions  and  the  potential 
to  produce  very  low  exhaust  emissions 
as  well. 

E.  Civil  Justice  Reform 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 


revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Incorporation  by  reference. 
Motor  vehicle  safety.  Motor  vehicles. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  Part  571 
continues  to  read  as  follows: 

Aiitbority:  49  U.S.C.  322,  30111,  30115, 
30117  and  30166;  delegation  of  authoritv  at 
49CTR1.50. 

2.  Section  571.5  is  amended  by 
redesignating  (b)(7)  as  (b)(10)  and 
adding  new  paragraphs  (b)(7)  through 
(b)(9),  to  read  as  follows: 

§  571.5    Matter  incorporated  by  relerence. 

•         *         *         *         * 

(b)*   *  * 

(7)  Standards  of  Suppliers  of 
Advanced  Composite  Materials 
Association  (SACMA).  They  are 
published  by  Suppliers  of  Advanced 
Composite  Materials  Association. 
Information  and  copies  may  be  obtained 
by  writing  to:  Suppliers  of  Advanced 
Composite  Materials  Association,  1600 
Wilson  Blvd.,  Suite  1008.  Arlington.  VA 
22209. 

(8)  Standards  of  the  American  Society 
of  Mechanical  Engineers  (ASME).  They 
are  published  by  The  American  Society 
of  Mechanical  Engineers.  Information 
and  copies  may  be  obtained  by  writing 
to:  The  American  Society  of  Mechanical 
Engineers,  345  East  47th  Street,  New 
York,  NY  10017. 

(9)  Computer  Analysis  by  ike  National 
Aeronautics  and  Space  Administration 
(NASA).  This  was  conducted  by  the 
National  Aeronautics  and  Spaf:e 
Administration.  Information  and  copies 
may  be  obtained  by  writing  to:  National 
Aeronautics  and  Space  Administration, 
600  Independence  Avenue  S\V, 
Washington,  DC  20546. 

*        *        «        •        • 

3.  A  new  §  571.304,  Standard  No.  304; 
Compressed  Natural  Gas  Fuel  Container 
Integrity,  is  added  to  Part  571,  to  read 
as  follows: 

§571304    Star'dard  No  304;  Compressed 
Natural  Gas  Fuel  Containef  Integrity. 

Si.  Scope.  This  standard  specifies 
requirements  for  the  integrity  of 
compressed  natural  gas  (CNG),  motor 
vehicle  fuel  containers. 


52.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  deaths  and  injuries 
occurring  from  fires  that  result  from  fuel 
leakage  during  and  after  motor  vehicle 
crashes. 

53.  Application.  This  standard 
applies  to  containers  designed  to  store 
CNG  as  motor  fuel  on-board  any  motor 
vehicle. 

54.  Definitions. 

Brazing  means  a  group  of  welding 
processes  wherein  coalescence  is 
produced  by  heating  to  a  suitable 
temperature  above  800  °F  and  by  using 
a  nonferrous  filler  metal,  having  a 
melting  point  below  that  to  the  base 
metals.  The  filler  metal  is  distributed 
between  the  closely  fitted  surfaces  of  the 
joint  by  capillary  attraction. 

Burst  pressure  means  the  highest 
internal  pressure  reached  in  a  CNG  fuel 
container  during  a  burst  test  at  a 
temperature  of  21  "C  (70  "F). 

CNG  fuel  container  means  a  container 
designed  to  store  CNG  as  motor  fuel  on- 
board a  motor  vehicle. 

Fill  pressure  means  the  internal 
pressure  of  a  CNG  fuel  container 
attained  at  the  time  of  filling.  Fill 
pressure  varies  according  to  the  gas 
temperature  in  the  container  which  is 
dependent  on  the  charging  parameters 
and  the  ambient  conditions. 

Full  wrapped  means  applying  the 
reinforcement  of  a  filament  or  resLn 
system  over  the  entire  liner,  including 
the  domes. 

Hoop  wrapped  means  winding  of 
filament  in  a  substantially 
circumferential  pattern  over  the 
cylindrical  portion  of  the  liner  so  that 
the  filament  does  not  transmit  any 
significant  stresses  in  a  direction 
parallel  to  the  cylinder  longitudinal 
axis. 

Hydrostatic  pressure  means  the 
internal  pressure  to  which  a  CNG  fuel 
container  is  taken  during  testing  set 
forth  in  S5.4.1. 

Liner  means  the  inner  gas  tight 
container  or  gas  c>'linder  to  which  the 
overwrap  is  applied. 

Service  pressure  means  the  internal 
settled  pressure  of  a  CNG  fuel  container 
at  a  uniform  gas  temperature  of  21  °C 
(70  "F)  and  full  gas  content.  It  is  the 
pressure  for  which  the  container  has 
been  constructed  under  normal 
conditions. 

Stress  ratio  means  the  stress  in  the 
fiber  at  minimum  burst  pressure  divided 
by  the  stress  in  the  fiber  at  service 
pressure. 

85     Container  and  material 
requirements. 

S5 . 1    Container  designations. 
Container  designations  are  as  follows: 
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55.1.1  Type  I — No n  composite 
metallic  container  means  a  metal 
container. 

55. 1 .2  Type  2— Composite  metallic 
hoop  ¥^apped  container  means  a  metal 
liner  reinforced  with  resin  impregnated 
continuous  filament  that  is  "hoop 
wrapped." 

55 . 1 . 3  Type  3 — Composite  metallic 
full  wrapped  container  means  a  metal 


liner  reinforced  with  resin  impregnated 
continuous  filament  that  is  "full 
wrapped." 

S5 . 1 . 4     Type  4 — Composite  non  - 
metallic  full  wrapped  container  means 
resin  impregnated  continuous  filament 
with  a  non-metallic  liner  "full 
wrapped." 

S5.2     Material  designations. 

S5.2.1     Steel  containers  and  liners. 

Table  One— Steel  Heat  Analysis 


(a)  Steel  containers  and  liners  shall  be 
of  uniform  quality.  Only  the  basic 
oxygen  or  electric  furnace  processes  are 
authorized.  The  steel  shall  be  aluminum 
killed  and  produced  to  predominantly 
fine  grain  practice.  The  steel  heat 
analysis  shall  be  in  conformance  with 
one  of  the  following  grades: 


Grade  element 


Cart)on 

Manganese   . 
Phosphorus  . 

SuHuf  

Silicon  

Cfiromtum  .  .. 
Molytxlenum 

Boron  

Aluminum 


Ctirome-Molyt>- 

CartxyvBoron 

Cartxjn-Man- 

denum  percent 

percent 

ganese  percent 

0.25  to  0.38  

0  27  to  0.37  

0.40  max. 

0.40  to  1.05  

0.80  to  1.40  

1.65  max 

0  015  max 

0  015  max 

0.025  max 

0  010  max 

0  010  max 

0.010  max 

0.15  to  0.35  

0  30  max 

0.10/0.30 

0.80  to  1.15  

N/A 

N/A 

0.15  to  0.25  

N/A 

N/A 

N/A 

0.02  to  0.07  ...... 

0.0005  to  0  003  .. 

N/A 

0.02  to  0.07  

0.02/0.07 

<  "N/A"  means  not  applicable. 

(b)  Incidental  elements  shall  be 
within  the  limit.s  spe<:ified  in  the 
Standard  Specification  for  Steel.  Sheet 
and  Strip.  Alloy.  Hot-Rolled  and  Cold- 
Rolled.  General  Requirements  for  ASTM 
A  505  (1987). 

55.2.1.1  When  carbon-boron  steel  is 
used,  the  test  specimen  is  subject  to  a 
hardenability  test  in  accordance  with 
the  Standard  Method  for  End-Quench 
Test  For  Hardenability  of  Steel.  ASTM 
A  255  (1989).  The  hardness  evaluation 
is  made  7.9  mm  (Vm  inch)  from  the 
quenched  end  of  the  Jominy  quench  bar. 

55.2.1.2  The  test  specimen's 
hardness  shall  be  at  least  Re  (Rockwell 
Hardness)  33  and  no  more  than  Re  53. 

55. 2. 2    Aluminum  containers  and 
aluminum  liners  (Type  1.  Type  2  and 
Type  3)  shall  be  6010  alloy.  6061  alloy, 
and  T6  temper.  The  aluminum  heat 
analysis  shall  be  in  conformance  with 
one  of  the  following  grades: 


Table  Two— Aluminum  Heat 

Analysis 

Grade 

6010  alloy 

6061  aHoy 

element 

percent 

percent 

Magnesium 

060  to  1  00 

0  60  to  1  20 

Silicon 

0  80  10  1  20 

0  40  to  0  80 

Copper 

0  15  to  060 

0  15  to  0  40 

Chromium  . 

0  05  to  0.10 

0  04  to  0.35 

Iron  

0  50  max  

0  70  max. 

Titanium  .... 

0  10  max  

0  15  max 

Manganese 

0.20  to  0.80 

0  15  max. 

Zinc 

0  25  max  

0  25  max. 

Bismuth  .. 

0  003  max  

0  003  max. 

Lead  

0  003  max  

0  003  max. 

Others. 

0  06  max  

0  05  max. 

Each' 

Others. 

0  15  max  

OlSirax. 

Total" 


Table  Two— Aluminum  Heat 
Analysis — Continued 


Grade 
element 

6010  alloy 
percent 

6061  alloy 
percent 

Aluminum  . 

Ren^irxler  

Remainder 

'  Analysis  is  made  only  for  ttie  elements  for 
which  specific  limits  are  shown,  except  lor  un- 
alloyed aluminum.  If.  however,  the  presence  of 
otfier  elements  is  indK^ated  to  be  in  excess  of 
specified  limits,  furttier  analysis  is  made  to  de- 
termine that  ttiese  other  elements  are  rx)t  in 
excess  of  trie  amount  specified.  (Aluminum 
Associatioo  Standards  and  Data — Sixth  Edn 
tion  1979.) 

55. 2. 3  Structural  reinforcing 
filament  material  shall  be  commercial 
grade  E-glass.  commercial  grade  S-glass. 
aramid  fiber  or  carbon  fiber.  Filament 
strength  shall  be  tested  in  accordance 
with  the  Standard  Test  Method  for 
Tensile  Properties  of  Glass  Fiber 
Strands.  Yams,  and  Rovings  Used  in 
Reinforced  Plastics.  ASTM  D  2343 
(1967.  Reapproved  1985).  or  SACMA 
Recommended  Test  Method  for  Tow 
Tensile  Testing  of  Carbon  Fibers.  SRM 
16-90.  1990.  Fiber  coupling  agents 
(sizing)  shall  be  compatible  with  the 
resin  system.  If  carbon  fiber 
reinforcement  is  used  the  design  shall 
incorporate  means  to  prevent  galvanic 
corrosion  of  metallic  components  of  the 
fuel  container. 

55.2.4  The  resin  system  shall  be 
epoxy,  modified  epoxy.  polyester,  vinyl 
ester  or  thermoplastic. 

55. 2. 4.1    The  resin  system  is  tested 
on  a  sample  coupon  representative  of 
the  composite  overwrap  in  accordance 
with  the  Standard  Test  Method  for 
Apparent  Interlaminar  Shear  Strength 


of  Parallel  Fiber  Composites  bv  Short- 
Beam  Method.  ASTM  D  2344.(1984. 
Reapproved  1989)  following  a  24-hour 
water  boil. 

55.2.4.2  The  test  specimen  shall 
have  a  shear  strength  of  at  least  13.8 
MPa  (2,000  psi). 

55.2.5    For  nonmetallic  liners,  the 
permeation  of  CNG  through  the  finished 
container's  wall  at  service  pressure  is 
less  than  0.25  normal  cubic  centimeters 
per  hour  per  liter  water  capacity  of  the 
container. 

55.3     Manufacturing  processes  for 
composite  containers. 

55.3.1  Composite  containers  with 
metallic  liners.  The  CNG  fuel  container 
shall  be  manufactured  from  a  metal 
liner  overwrapped  with  resin 
impregnated  continuous  filament 
windings,  applied  under  controlled 
tension  to  develop  the  design  composite 
thickness.  After  winding  is  complete, 
composites  using  thermoset  resins  shall 
be  cured  by  a  controlled  temperature 
process. 

55.3.1.1  Type  2  con/a/ncrs.  Type  2 
containers  shall  have  a  hoop  wrapped 
winding  pattern. 

55.3.1.2  Type  3  confo/ners.  Type  3 
containers  shall  have  a  full  wrapped 
"helical  or  in  plane"  and  a  "hoop"  wrap 
winding  pattern. 

55.3.2  Type  4  containers.  Composite 
containers  with  nonmetallic  liners  shall 
be  fabricated  from  a  nonmetallic  liner 
overwrapped  with  resin  impregnated 
continuous  filament  windings.  The 
winding  pattern  shall  be  "helical  or  in 
plane"  and  "hoop"  wrap  applied 
pattern  under  controlled  tension  to 
develop  the  design  composite  thickness. 


After  winding  is  complete,  the 
composite  shall  be  cured  by  a  controlled 
temperature  process. 

55.3.3  Brazing.  Brazing  is 
prohibited. 

55.3.4  Welding.  Welding  shall  be 
done  in  accordance  with  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel 
Code.  Section  IX.  Article  II,  QW-304 
and  QW-305  (1992).  Weld  efficienues 
shall  be  in  accordance  with  ASME 
Boiler  and  Pressure  Vessel  Code, 
Section  VIII.  UW-12  (1989).  Any  weld 
shall  be  subject  to  full  radiographic 
requirements  in  accordance  with  ASME 
Boiler  and  Pressure  Vessel  Code, 
Section  VIII,  UW-51  thru  UW-53 
(1989).  For  Type  2  and  Type  3  liners, 
longitudinal  welds  and  nonconsumabie 
backing  strips  or  rings  shall  be 
prohibited. 

S5.4     Wall  thickness. 
S5.4.1     Type  1  containers. 

(a)  The  wall  thickness  of  a  Type  1 
container  shall  be  at  least  an  amount 
such  that  the  wall  stress  at  the 
minimum  proscribed  hydrostatic  test 
pressure  does  not  exceed  67  percent  oi 
the  minimum  tensile  strength  of  the 
metal  as  determined  by  the  mechanical 
properties  specified  in  55.7  and  55.7.1. 

(b)  For  minimum  wall  thickness 
calculations,  the  following  formula  is 
used: 


S  = 


p(l.3D^-H0.4d^) 


Where: 

5  =  Wall  stress  in  MPa  (psi). 

P  =  Minimum  hydrostatic  test  pressure 

in  Bar  (psig). 
D  =  Outside  diameter  in  mm  (inches). 
d  =  Inside  diameter  in  mm  (inches). 
55.4.2     Type  2  containers. 

55.4.2.1  The  wall  thickness  of  a 
liner  to  a  Type  2  container  shall  be  at 
least  an  amount  such  that  the 
longitudinal  tensile  stress  at  the 
minimum  design  burst  pressure  does 
not  exceed  the  ultimate  tensile  strength 
of  the  liner  material  as  determined  "in 
55.7  and  55.7.1. 

55.4.2.2  The  wall  thickness  of  a 
liner  to  a  Type  2  container  shall  be  at 
least  an  amount  such  that  the 
compressive  stress  in  the  sidewall  of  the 
finished  container  at  zero  pressure  shall 
not  exceed  95  percent  of  the  yield 
strength  of  the  liner  as  determined  in 
55.7  and  55.7.1  or  95  percent  of  the 
minimum  design  yield  strength  shown 
in  55.7,3.  The  maximum  tensile  stress 
in  the  liner  at  service  pressure  shall  not 
exceed  66  percent  of  the  yield  strength. 

55.4.2.3  Stresses  at  the  end  designs 
at  internal  pressures  between  no  more 


than  10  percent  of  service  pressure  and 
service  pressure  shall  be  less  than  the 
maximum  stress  limits  in  the  sidewall 
as  prescribed  above. 

55.4.3  Type  3  containers.  The  waU 
thickness  of  a  liner  to  a  Type  3 
container  shall  be  such  that  the 
compressive  stress  in  the  sidewall  of  the 
finished  container  at  zero  pressure  shall 
not  exceed  95  percent  of  the  minimum 
yield  strength  of  the  liner  as  determined 
in  55.7  and  55. 7.1  or  95  percent  of  the 
minimum  design  yield  strength  shown 
in  55.7.3 

55. 4. 4  Type  4  containers.  The  wall 
thickness  of  a  liner  to  a  Type  4 
container  shall  be  such  that  the 
permeation  rate  requirements  of  this 
specification  are  met. 

55 . 5  Composite  reinforcement  for 
Type  2,  Type  3.  and  Type  4  Containers. 

55.5.1  Compute  stresses  in  the  liner 
and  composite  reinforcement  using 
National  Aeronautics  and  Space 
Administration  (NASA)  NAS  3-6292, 
Computer  Program  for  the  Analysis  of 
Filament  Reinforced  Metal-Shell 
Pressure  Vessels,  (May  1966). 

55. 5. 2  The  composite  overwrap 
shall  meet  or  exceed  the  following 
composite  reinforcement  stress  ratio 
values  shown  in  Table  3. 

55.6  Thermal  treatment. 

55.6. 1     Steel  containers  or  liners. 

55.6.1.1  After  all  metal  forming  and 
welding  operations,  completed 
containers  or  liners  shall  be  uniformly 
and  properly  heat  treated  under  the 
same  conditions  of  time,  temperature 
and  atmosphere  prior  to  all  tests. 

55.6.1.2  All  containers  or  liners  of 
steel  grades  "Chrome-Molybdenum  "  or 
"Carbon  Boron"  shall  be  quenched  in  a 
medium  having  a  cooling  rate  not  in 
excess  of  80  percent  that  of  water. 
"Carbon-Manganese"  steel  grades  shall 
be  normalized  and  do  not  require 
tempering  after  normalizing. 

55.6.1.3  All  steel  temperature  on 
quenching  shall  not  exceed  926°C 
(1700°F). 

55.6.1.4  All  containers  or  liners  or 
steel  grades  "Chrome-Molybdenum"  or 
"Carbon  Boron"  shall  be  tempered  after 
quenching  at  a  temperature  below  the 
transformation  ranges,  but  not  less  than 
482''C  (gOOT)  for  "Carbon -Boron"  steel 
or  565°C  (105G°F)  for  "Chrome- 
Molybdenum"  steel.  "Carbon 
Manganese"  steel  grades  do  not  require 
tempering  after  normalizing. 

55.6.2    Aluminum  containers  or 
liners  (seamless  and  welded).  After  all 
forming  and  welding  operations, 
aluminum  containers  or  liners  shall  be 
solution  heat  treated  and  aged  to  the  T6 
temper.  The  liner  and  composite 
overwrap  shall  meet  the  cycle  life  and 


strength  requirements  set  forth  in  57.1 
and  57.2  of  this  standard. 

55 . 7     Yield  strength,  tensile  strength, 
material  elongation  (metal  containers 
and  metal  liners  only).  To  determine 
yield  strength,  tensile  strength,  and 
elongation  of  the  material,  cut  two 
specimens  from  one  container  or  liner. 
The  specimen  either  has  (a)  a  gauge 
length  of  50  mm  (2  inches)  and  a  width 
not  over  38  mm  (1.5  inches),  or  (b)  a 
gauge  length  of  four  times  the  specimen 
diam.eter,  provided  that  a  gauge  length 
which  is  at  least  24  times  the  thickness 
with  a  width  not  over  6  times  the 
thickness  is  permitted  when  the  liner 
wall  is  not  over  5  mm  (3/16  inch)  thick. 
The  specimen  shall  not  be  flattened, 
except  that  grip  ends  may  be  fiaftened 
to  within  25  mm  (1  inch)  of  each  end 
of  the  reduced  section.  Heating  of 
specimens  is  prohibited. 

55.7.1     V/e/c/ sfrengr/i.  The  yield 
strength  in  tension  shall  be  the  stress 
corresponding  to  a  permanent  strain  of 
0.2  percent  based  on  the  gauge  length. 

55.7.1.1  The  yield  strength  shall  be 
determined  by  either  the  "offset" 
method  or  the  "extension  under  load' 
method  as  prescribed  by  Standard  Test 
Methods  for  Tension  Testing  of  Metallic 
Materials,  ASTM  E8  1993. 

55.7.1.2  In  using  the  "extension 
under  load"  method,  the  total  strain  or 
"extension  under  load"  corresponding 
to  ;he  stress  at  which  the  0.2  percent 
permanent  strain  occurs  may  be 
determined  by  calculating  the  elastic: 
extension  of  the  gauge  length  under 
appropriate  load  and  adding  thereto  0.2 
percent  of  the  gauge  length.  Elastic 
extension  calculations  shall  be  based  on 
an  elastic  modulus  of  69  GPa 
(10,000.000  psi)  for  aluminum,  or  207 
GPa  (30.000.000  psi)  for  steel.  If  the 
elastic  extension  calculation  does  not 
provide  a  conclusive  result,  the  entire 
stress  strain  diagram  shall  be  plotted 
and  the  yield  strength  determined  from 
the  0.2  percent  offset. 

55.7.1.3  For  the  purpose  of  strain 
measurement,  the  initial  strain  is  set 
while  the  test  specimen  is  under  a  stress 
of  41  MPa  (6,000  psi)  for  aluminum,  and 
83  MPa  (12,000  psi)  for  steel.  The  strain 
indicator  reading  is  set  at  the  calculated 
corresponding  strain. 

55.7.1.4  Cross-head  speed  of  the 
testing  machine  is  3.2  mm  (1/8  inch)  per 
minute  or  less  during  yield  strength 
determination. 

55.7.2    Elongation.  Elongation  of 
material,  when  tested  in  accordance 
with  55.7,  shall  be  at  least  14  percent  for 
aluminum  or  at  least  20  percent  for 
steel;  except  that  an  elongation  of  10 
perc;ent  is  acceptable  for  both  aluminum 
and  steel  when  the  authorized  specimen 
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size  is  24t  gauge  l«nf|th  x  6t  wride,  where 
"f  equals  specimen  thickness. 

S5.7.3     7e/i.>ii/*s*rpnj?t/i  Tensile 
strength  shall  not  exce«d  725  ^fPa 
(105.000  psi}  for  "Carbon  Manganese" 
and  966  MPa  (140.000  psi}  for  "Chrome- 
Molybdanum"  and  "Carbon-Boron." 

56  General  requirements. 

56.1  Each  passenger  car. 
multipurpose  passenger  vehicle,  truck, 
and  bus  that  uses  CNG  as  a  motor  hiel 
shall  be  equipped  with  a  CNG  fuel 
container  that  meets  the  requirements  of 
S7  through  S7  4 

56.2  Each  CNG  fuel  container 
manufactured  on  or  after  March  27, 
1994,  shall  meet  the  requirements  of  S7 
through  S7.4. 

57  Test  requirements.  Each  CNG 
fuel  container  shall  meet  the  applicable 
requirements  of  S7  through  S7.4. 

57.1  Pressure  cycling  test  at  ambient 
temperaturf  Each  CNG  fuel  container 
shall  not  leak  when  tested  in  accordance 
with  S8.1. 

57.2  Hydrostatic  burst  test. 

57.2.1  Each  Type  1  CNG  fuel 
container  shall  not  leak  when  subjected 
to  burst  pressure  and  tested  in 
accordance  with  S8.2.  Burst  pressure 
shall  be  not  less  than  2.25  times  the 
service  pressure  for  non-welded 
containers  when  analyzed  in  accordance 
with  the  stress  ratio  requirements  of 
S5.4.1.  and  shall  not  be  less  than  3.5 
times  the  service  pressure  for  welded 
containers. 

57.2.2  Each  Type  2.  Type  3.  or  Type 
4  CNG  fuel  container  shall  not  leak 
when  subjected  to  burst  pressure  and 
tested  in  accordance  with  S8.2.  Burst 
pressure  shall  be  no  less  than  the  value 
necessary  to  meet  the  stress  ratio 
requirements  of  Table  3,  when  analyzed 
in  accordance  with  the  requirements  of 
S5.5.1.  Burst  pressure  is  calculated  by 
multiplying  the  service  pressure  by  the 
applicable  stress  ratio  set  forth  in  Table 
Three. 

Table  Three— Stress  Ratios 


Material 

Type  2 

Types 

Type  4 

E  Glass  

S-Gias*  _ 

2.66 
2.65 
2^5 
2.50 

35 

35 

30 

333 

35 
35 

Aramrt „... 

Cartxxi  

3.0 
3.33 

87.3    Bonfire  test.  Each  CNG  hjel 
container  shall  be  equipped  with  a 
pressure  relief  device.  Each  CNG  fuel 
container  shall  completely  vent  its 
contents  through  a  pressure  relief  device 
or  shall  not  burst  while  retaining  its 
entire  contents  when  tested  in 
accordance  with  S8  3. 

S7.4.     Labeling.  Each  CNG  fuel 
contairier  shall  be  permanently  labeled 
with  the  irjformation  specified  in 


paragraphs  (a]  through  (d).  The 
information  specified  in  paragraphs  [a] 
through  (d)  of  this  section  shall  be  in 
English  and  in  letters  and  numbers  that 
are  at  least  12.7  mm  (Vj  inch)  high. 

(a)  The  statemerrt:  '^f  there  is  a 
question  about  the  proper  use, 
installation,  or  maintenance  of  this 

container,  contact ." 

iiiserting  the  CNG  fuel  container 
manufacturer's  name,  address,  and 
telephone  number. 

(b)  The  statement:  "Manufactured  in 

."  inserting  the  month  and 

year  of  manufacture  of  the  CNG  fuel 
container. 

(c)  Maximum  service  pressure 
kPa  ( psig). 

(d)  The  symbol  DOT.  constituting  a 
certification  by  the  CNG  container 
manufacturer  that  the  container 
complies  with  all  requirements  of  this 
standard. 

SB    Test  conditions:  fuel  container 
integrity. 

58.1  Pressure  cycling  test.  The 
requirements  of  87. 1  shall  be  met  under 
the  conditions  of  88.1.1  through  88.1.4. 

88.1.1  Hydrostatically  pressurize  the 
CNG  container  to  the  service  pressure, 
then  to  not  more  than  10  percent  of  the 
service  pressure,  for  13.000  cycles. 

88.1.2  After  being  pressurized  as 
specified  in  88.1.1.  hydrostatically 
pressurize  the  CNG  container  to  125 
percent  of  the  service  pressure,  then  to 
not  more  than  10  percent  of  the  service 
pressure,  for  5.000  cycles. 

88.1.3  The  cycling  rate  for  88.1.1 
and  88.1.2  shall  not  exceed  10  cycles 
per  minute. 

88.1.4  The  cycling  is  conducted  at 
ambient  temperature. 

88 . 2  Hydrostatic  burst  fest.  The 
requirements  of  87.2  shall  be  met  uad«r 
the  conditions  of  88.2.1  through  88.2.2. 

88.2.1  Hydrostatically  pressurize  the^ 
CNG  fuel  container,  as  follows:  The  ^^ 
pressure  is  increased  up  to  the        / 
minimum  prescribed  burst  pressure 
determined  in  87.2.1  or  87.2.2.  and  held 
constant  at  the  minimum  burst  pressure 
for  10  seconds. 

88.2.2  The  pressurization  rate 
throughout  the  test  shall  not  exceed 
1,379  kPa  (200  psi)  per  second. 

88.3  Bonfire  test.  The  requirements 
of  87.3  shall  be  met  under  the 
conditions  of  88.3.1  through  88.3.10. 

88.3.1  The  CNG  fuel  container  is 
filled  with  compressed  rvatural  gas  and 
tested  at  (1)  100  percent  of  service 
pressure  and  (2)  25  percent  of  service 
pressure.  Manufacturers  may  conduct 
these  tests  using  the  same  container  or 
with  separate  contaixiers. 

88.3.2  The  CNG  fuel  container  is 
positioned  so  that  its  longitudinal  axis 
is  horizontal.  Subject  the  entire  length 


to  flame  impingement,  except  that  the 
flame  shall  not  be  allowed  to  impinge 
directly  on  any  pressure  relief  device. 
Shield  the  pressure  relief  device  with  a 
metal  plate. 

58. 3. 3  If  the  lest  container  is  165  cm 
(65  inches)  in  length  or  less,  place  it  in 
the  upright  position  and  subject  it  to 
total  fire  engulfment  in  the  vertical.  The 
flame  shall  not  be  allowed  to  impinge 
directly  on  any  pressure  reUef  device. 
For  containers  equipped  with  a  pressure 
relief  device  on  one  end,  the  container 
is  positioned  with  the  relief  device  on 
top.  For  containers  equipped  with 
pressure  relief  devices  on  both  ends,  the 
bottom  pressure  relief  device  shall  be 
shielded  with  a  metal  plate. 

88.3.4  The  lowest  part  of  the 
container  is  102  mm  (4  inches)  above 
the  liquid  surface  of  the  diesel  fuel  at 
the  beginning  of  the  test. 

88.3.5  The  CNG  fuel  container  is 
tested  with  the  valve  and  pressure  relief 
device  or  devices  in  place. 

88.3.6  The  fire  is  generated  by  No.  2 
diesel  fuel. 

58.3.7  The  fuel  specified  in  88.3.6  is 
contained  in  a  pan  such  that  there  is 
sufficient  fuel  to  bum  for  at  least  20 
minutes.  The  pan's  dimensions  ensure 
that  the  sides  of  the  fuel  containers  are 
exposed  to  the  flame.  The  pan's  length 
and  width  shall  exceed  the  fuel 
container  projection  on  a  horizontal 
plane  by  at  least  20  cm  (8  inches)  but 
not  more  than  50  cm  (20  inches).  The 
pan's  sidewalls  shall  not  project  more 
than  2  cm  (0.8  inches)  above  the  level      ^ 
of  fuel. 

88.3.8  Time-pressure  readings  are 
recorded  at  30  second  intervals, 
beginning  when  the  fire  is  lighted  and 
continuing  until  the  container  is 
completely  tested. 

88. 3.9  The  CNG  fuel  container  is 
exposed  to  the  bonfire  for  20  minutes  or 
until  its  contents  are  completely  vented. 

88. 3. 10  The  average  wind  velocity  at 
the  container  is  not  to  exceed  2.24 
meters/second  (5  mph). 

Issued  on  September  16. 1994. 
Ricardo  Martinez. 
Administrator. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
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RIN  1018-AB92 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for 
Four  Ferns  From  the  Hawaiian  Islands 

AGENCY:  Fish  and  VVildiite  Service, 
Inferior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Sen'ice  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  four  plants: 
Asplenium  fragile  var.  insulare  (no 
common  name  (NGN)),  Ctenitis 
squamigera  (pauoa),  Diplazium 
molokaiense  (NCN),  and  Pteris  lidgatei 
(NCN).  Asplenium  fragile  var.  insulare 
is  currently  known  only  from  the  island 
of  Hawaii.  The  three  other  species  are 
reported  from  more  than  one  island: 
Ctenitis  squamigera  is  known  from  the 
islands  of  Oahu,  Lanai,  and  Maui,  and 
Diplazium  molokaiense  and  Pteris 
lidgatei  are  known  from  Oahu  and 
Maui.  The  four  plant  taxa  and  their 
habitats  have  been  variously  affected  or 
are  threatened  by  one  or  more  of  the 
following:  Habitat  degradation  and/or 
predation  by  feral  goats,  sheep,  cattle, 
axis  deer,  and  pigs;  and  competition  for 
space,  light,  water,  and  nutrients  from 
alien  plants.  Because  of  the  small 
number  of  extant  individuals  and  their 
severely  restricted  distributions, 
populations  of  these  taxa  are  subject  to 
an  increased  likelihood  of  extinction 
from  stochastic  events.  This  final  rule 
implements  the  Federal  protection 
provided  by  the  Act. 
EFFECTIVE  DATE:  October  26.  1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Pacific  Islands  Office,  300  Ala 
Moana  Boulevard,  Room  6307,  P.O.  Box 
50167,  Honolulu,  Hawaii  968.50. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Field  Supervisor,  at  the 
above  address  (808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Asplenium  fragile  var.  insulare, 
Ctenitis  squamigera.  Diplazium 
molokaiense,  and  Pteris  lidgatei  are 
endemic  to  the  Hawaiian  Islands. 
Asplenium  fragile  var.  insulare  is 
currently  known  only  from  the  island  of 
Hawaii.  Ctenitis  squamigera  is  known 


from  the  islands  of  Oahu,  Lanai,  and 
Maui.  Diplazium  molokaiense  and 
Pteris  lidgatei  are  known  from  Oahu  and 
Maui. 

The  vegetation  of  the  Hawaiian 
Islands  varies  greatly  according  to 
elevation,  moisture  regime,  and 
substrate.  Major  vegetation  formations 
include  forests,  woodlands,  shrublands. 
grasslands,  herblands,  and  pioneer 
associations  on  lava  and  cinder 
substrates.  There  are  lowland,  montane, 
and  subalpine  forest  types.  Coastal  and 
lowland  forests  are  generally  dry  or 
mesic,  and  may  be  open-  or  closed- 
canopied,  with  the  canopy  generally 
under  10  meters  (m)  (30  feet  (ft))  in 
height.  Of  the  four  endangered  fern  taxa, 
three  have  been  reported  from  lowland 
forest  habitat.  Ctenitis  squamigera  is 
typically  found  in  lowland  mesic 
forests,  while  Pfens  lidgatei  appears  to 
be  restricted  to  lowland  wet  forest. 
Diplazium  molokaiense  has  been 
reported  from  lowland  to  montane 
forests  in  mesic  to  wet  settings.  Montane 
forests,  occupying  elevations  between 
1,000  and  2,000  m  (3,000  and  6.500  ft) 
are  dry  to  mesic  on  the  leeward 
(southwest)  slopes  of  Maui  and  Hawaii. 
On  those  islands,  as  well  as  Oahu  and 
Lanai,  mesic  to  wet  montane  forests 
occur  on  the  windward  (northeast) 
slopes  and  summits.  The  dry  and  mesic 
forests  may  be  open-  to  closed-canopied, 
and  may  exceed  20  m  (65  ft)  in  stature. 
Asplenium  fragile  var.  insulare  has  been 
reported  from  montane  mesic  and  dry 
forest  habitats.  Diplazium  molokaiense 
is  also  found  in  montane  mesic  forests 
as  well  as  montane  wet  forests.  At  high 
montane  and  subalpine  elevations, 
above  2,000  m  (6,500  ft)  elevation,  the 
forests  are  usually  open-canopied,  and 
form  a  mosaic  with  surrounding 
grasslands  and  shrublands.  Subalpine 
forests  and  associated  ecosystems  are 
known  only  from  East  Maui  and  the 
island  of  Hawaii.  Asplenium  fragile  var. 
insulare  has  been  reported  from 
subalpine  dry  forest  and  shrubland 
habitat  (Gagne  and  Cuddihy  1990). 
The  land  that  supports  these  four 
plant  taxa  is  owned  by  the  State  of 
Hawaii,  the  Federal  government,  and 
private  entities.  The  State  lands  are 
under  the  jurisdiction  of  the  Department 
of  Land  and  Natural  Resourf:es 
(including  the  natural  area  reserves 
.system,  forest  reserves,  and  State  parks) 
and  the  Department  of  Hawaiian  Home 
Lands.  Federally  owned  land  consists  of 
Hawaii  Volcanoes  National  Park, 
Pohakuloa  Training  Area  on  the  island 
of  Hawaii,  and  Schofield  Barracks 
Military  Reservation  on  Oahu.  The  latter 
two  are  under  the  jurisdiction  of  the 
U.S.  Army. 


Discussion  of  the  Four  Taxa 

The  Hawaiian  plants  now  referred  to 
as  Asplenium  fragile  var.  insulare  were 
considered  by  WiUiam  Hillebrand 
(1888)  to  be  conspecific  with  Asplenium 
fragile  from  Central  and  South  America. 
The  Hawaiian  plants  were  subsequently 
treated  as  a  distinct  endemic  species, 
Asplenium  rhomboideum  Brack. 
(Robinson  1913).  However,  that  species 
is  now  considered  native  to  the  New 
World  and  not  present  in  Hawaii.  The 
name  Asplenium  fragile  var.  insulare 
was  published  in  1947.  as  the  Hawaiian 
plants  were  considered  distinct  at  the 
varietal  level  ft-om  the  extra-Hawaiian 
plants  (Morton  1947). 

Asplenium  fragile  var.  insulare.  a 
member  of  the  spleenwort  family 
(Aspleniaceae),  is  a  fern  with  a  short 
suberect  stem.  The  leafstalks  are  5  to  15 
centimeters  (cm)  (2  to  6  inches  (in)) 
long.  The  main  axis  of  the  frond  is  dull 
gray  or  brown,  with  two  greenish  ridges. 
The  fronds  are  thin-textured,  bright 
green,  long  and  narrow,  23  to  41  cm  (9 
to  16  in)  long,  2  cm  (0.8  in)  wide  above 
the  middle,  and  pinnate  with  20  to  30 
pinnae  (leafiets)  on  each  side.  The 
pinnae  are  rhomboidal,  0.8  cm  (0.3  in) 
wide,  and  notched  into  two  to  five  blunt 
lobes  on  the  side  towards  the  tip  of  th  • 
frond.  The  sori  (spore-producing  bodies) 
are  close  to  the  main  vein  of  the  pinna.    * 
with  one  to  two  on  the  lower  side  and 
two  to  four  on  the  upper  side 
(Hillebrand  1888,  Wagner  and  Wagner 
1992).  The  Hawaiian  fern  species  most 
similar  to  Asplenium  fragile  var. 
insulare  is  Asplenium  mocraei.  The  two 
can  be  distinguished  by  a  number  of 
characters,  including  the  size  and  shape 
of  the  pinnae  and  the  number  of  sori  per 
pinna  (Wagner  and  Wagner  1992). 

Asplenium  fragile  var.  insulare  was 
known  historically  from  East  Maui, 
where  it  was  recorded  from  the  north 
slope  of  Haleakala  and  Kanahau  Hill 
(Hawaii  Heritage  Program  1992a6, 
Hillebrand  1888).  On  the  island  of 
Hawaii,  the  ta.xon  was  found  historically 
below  Kalaieha,  Laumaia.  and  Puu 
Moana  on  Mauna  Kea  (HHP  1992al2. 
1992al4.  1992al5),  Puuwaawaa  on 
Hualalai  (HHP  1992a4).  west  of 
Keawewai,  above  Kipuka  Ahiu  on 
Mauna  Loa  (HHP  1992a3,  1992a5),  and 
near  Hilo  (HHP  1992a2).  This  fern  is 
now  known  from  eight  populations  on 
Hawaii  between  1,600  and  2,377  m 
(5,250  and  7,800  ft)  elevation  (HHP 
1992a7.  Shaw  1992).  These  populations 
are  on  Federal,  State,  and  private  land 
The  populations  are  located  at 
Keanakolu,  Puu  Huluhulu,  Pohakuloa 
Training  Area  (nine  subpopulations). 
Kulani  Correctional  Facility,  Keauhou. 
the  Mauna  Loa  Strip  in  Hawaii 
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Volcanoes  National  Park.  Kapapala 
Forest  Reserve,  and  the  summit  area  of 
Hualalai  (HHP  1992al.  1992a7  to 
1992all.  1992813:  Shaw  1992;  Paul 
Hi^ashino.  The  Nature  Conservancy  of 
Hawaii.  Daniel  Palmer,  naturalist,  and 
Warren  H.  Wagner.  |r..  University  of 
Michigan,  pers.  comms.,  1992)  The 
eight  kjriown  populations  total  about  295 
plants  (Shaw  1W2;  Robert  Shaw,  in  lift . 
1993;  P.  Hij?ashino,  D.  Palmer,  and  W. 
Wagner,  pen.  comms..  1992).  This  fern 
is  found  in  Metwsideros  (Ohia)  Dry 
Mnntane  Forest.  Dodonaea  (Aalii)  Dry 
Montane  Shrubland.  Myoponiw/ 
Sophom  (Naio/Mamane)  Dry  Montane 
Forest  (Shaw  1992).  and  6hia/i4coc/a 
(koa)  forest  (HHP  1992a9).  Asplenium 
fragile  var.  insulare  grows  almost 
exclusively  in  lava  tubes,  pits,  and  deep 
cracks,  with  at  least  a  moderate  soil  or 
ash  accumulation,  associated  with 
mosses  and  liverworts.  Infrequently, 
this  fern  has  been  found  growing  on  the 
interface  between  younger  aa  lava  flows 
and  much  older  pahoehoe  lava  or  ash 
deposits  (Shaw  1992).  The  primary 
threats  to  Asplenium  fragile  var. 
insulare  are  browsing  by  feral  sheep 
[Ovis  aries]  and  goats  [Capra  hi  reus)  and 
competition  with  the  alien  plant 
Pennisetum  setaceum  (fountain  grass). 
At  least  one  population  is  threatened  by 
military  operations  and/or  fires 
resulting  from  these  operations  (Loyal 
Mehrhoff.  U.S.  Fish  and  Wildlife 
Service  (USFWS).  pers.  comm..  1993). 
Stochastic  extinction  due  to  the 
relatively  small  number  of  existing 
individuals  is  also  of  concern. 

CtenitJs  squamigera  was  first 
published  as  Nephrodium  squamigerum 
by  Hooker  and  Amott  in  1832.  The 
species  was  subsequently  placed  in  the 
genera  Lastraea.  Aspidium.  and 
Dryoptehs.  In  1957  it  was  transferred  to 
the  genus  Ctenitis.  resulting  in  the 
currently  accepted  combination  Ctenitis 
squamigera  (Degener  and  Degener 
1957). 

Ctenitis  squamigera,  a  member  of  the 
spleen  wort  femily  (Aspleniaceae),  has  a 
rhizome  (horizontal  stem)  5  to  10 
millimeters  (mm)  (0.2  to  0.4  in)  thick, 
creeping  above  the  ground  and  densely 
covered  with  scales  similar  to  those  on 
the  lower  part  of  the  leaf  stalk.  The  leaf 
stalks  are  20  to  60  cm  (8  to  24  in)  long 
and  densely  clothed  with  tan-colored 
scales  up  to  1.8  cm  (0.7  in)  long  and  1 
mm  (0.04  in)  wide.  The  leafy  part  of  the 
frond  is  deltoid  to  ovate-oblong,  dark 
green,  thin,  and  twice  pinnate  to  thrice 
pinnatifid  (leaflet  sections).  The  sori  are 
tan-colored  when  mature  and  in  a  single 
row  one-third  of  the  distance  from  the 
margin  to  the  midrib  of  the  ultimate 
segments  (Degener  and  Degener  1957). 
Ctenitis  squamig»ra  can  be  readily 


distinguished  from  other  Hawaiian 
species  of  Ctenitis  by  the  dense  covering 
0^  tan-colored  scales  on  its  fronds 
(Wagner  and  Wagner  1992). 

Historically,  Ctenitis  squamigera  was 
recorded  from  above  Waimea  on  Kauai 
(HHP  1992b3);  Kaluanui.  southeast  of 
Kahana  Bay,  Pauoa,  Nuuanu.  Niu,  and 
Wailupe  in  the  Koolau  Mountaii\s  of 
Oahu  (HHP  1992b4  to  1992b5,  1992b9 
to  1992bl2);  at  Kaluaaha  Valley  on 
Molokai  (HHP  1992b6);  in  the 
mountains  near  Koele  on  Lanai  (HHP 
1992b7);  in  the  Honokohau  Drainage  on 
West  Maui  (HHP  1992bl);  and  at 
"Kalua"  on  the  island  of  Hawaii  (HHP 
1992bl3).  The  seven  populations  that 
have  been  observed  within  the  last  50 
years  are  in  the  Waianae  Mountains  of 
Oahu,  Lanai,  and  East  and  West  Maui. 
The  two  Waianae  Mountain  populations 
are  in  the  East  Makalehsi/Kaawa  area 
and  at  Schofield  Barracks  (HHP  1991. 
1992b2:  W.  Wagner,  pers.  comm.,  1992). 
On  Lanai,  Ctenitis  squamigera  is  known 
from  the  Waiapaa-Kapohaku  area  on  the 
leeward  side  of  the  island,  and  Lopa 
Gulch  and  Waiopa  Gulch  on  the 
windward  side  (HHP  1991).  The  West 
Maui  population  is  in  lao  Vallev  (Joel 
Lau.  HHP.  pers.  comm..  1992).  the  East 
Maui  f>opulation  is  at  Manawainui 
Stream.  3.5  kilometers  (km)  (2.2  miles 
(mi))  north  of  Kaupo  Village  (HHP 
1992b8).  The  seven  populations  are  on 
State.  Federal,  and  private  land  and 
total  approximately  80  plants  (J.  Lau 
and  W.  Wagner,  pers.  comms.,  1992). 
This  species  is  found  in  the  understory 
of  forests  at  elevations  of  380  to  915  m 
(1.250  to  3.000  ft)  (HHP  1991.  1992b8). 
in  bhia/D»ospyros  (Lama)  Mesic  Forest 
and  diverse  mesic  forest  (HHP  1991). 
Associated  plant  taxa  include  Myrsine 
(kolea).  Psychotria  (kopiko).  and 
Xylosma  (maua)  (HHP  1991;  J.  Lau.  pers. 
comm..  1992).  The  primary  tbreats  to 
Ctenitis  squamigera  are  habitat 
degradation  by  feral  pigs  [Sus  scrofa], 
goats,  and  axis  deer  [Axis  axis); 
competition  with  alien  plant  taxa;  and 
stochastic  extinction  due  to  the  small 
number  of  existing  populations  and 
individuals. 

Diplazium  molokaiense  was 
published  by  Winifred  Robinson  (1913) 
as  a  new  name  for  the  Hawaiian  plants 
that  had  previously  been  referred  to  as 
the  extra-Hawaiian  species,  Asplenium 
arboreum  Willd..  by  Hillebrand  (1888). 

Diplazium  molokaiense.  a  member  of 
the  spleenwoft  family  (Aspleniaceae). 
has  a  short  prostrate  rhizome.  The  leaf 
stalks  are  15  to  20  cm  (6  to  8  in)  long 
and  green  or  straw-colored.  The  frond  is 
thin-textured,  ovate-oblong,  15  to  50  era 
(6  to  20  in)  long  and  10  to  15  cm  (4  to 
6  in)  wide,  truncate  at  the  base,  and 
pinnate  with  a  pinnatifid  apex.  The  sori 


are  0.8  to  1.3  cm  (0.3  to  0.5  in)  long  and 
lie  alongside  the  side  veins  of  the 
pinnae  (Hillebrand  1888.  Wagner  and 
Wagner  1992).  Diplazium  molokaiense 
can  be  distinguished  from  other  species 
of  Diplazium  in  the  Hawaiian  Islands  by 
a  combination  of  characters,  including 
venation  pattern,  the  length  and 
arrangement  of  the  sori.  frond  shape, 
and  the  degree  of  dissection  of  the  frond 
(Wagner  and  Wagner  1992). 

Historically.  Diplazium  molokaiense 
was  found  at  Kaholuamano  on  Kauai 
(HHP  1992c7);  Makalcha  on  Oahu  (HHP 
1992c3);  Kalae.  Kaluaaha.  Mapulehu. 
and  the  Wailau  Trail  on  Molokai  (HHP 
1992c5.  1992C11  to  1992cl3);  Mahana 
Valley  and  Kaiholena  on  Lanai  iHHP 
1992c8. 1992c9);  and  Wailuku  (lao) 
Vallev  and  Waikapu  on  West  Maui 
(HHP'l992cl.  1992C4).  However,  within 
the  last  50  years,  it  has  been  recorded 
from  only  one  location  on  Oahu  emd 
three  on  East  Maui.  The  Oahu 
population  is  at  Schofield  Barracks  in 
the  Waianae  Mountains  (HHP  1992c2). 
The  three  Maui  populations  are  on  the 
slopes  of  Haleakala:  Two  populations  on 
the  north  slope  at  Ainahou  and  Maliko 
Gulch  (HHP  1992c6,  1992cl0),  and  the 
third  on  the  south  slope  at  Waiopai 
Gulch  (Robert  Hobdy,  Hawaii  Division 
of  Forestry  and  Wildlife,  and  J.  Lau. 
pers.  comms..  1992).  The  currently 
known  populations  of  Diplazium 
molokaiense  are  between  850  and  1.680 
m  (2.800  and  5.500  ft)  in  elevation  (HHP 
1992c6.  1992C10)  in  lowland  to 
montane  habitats,  including  Montane 
Mesic  bhia/Koa  Forest  (R.  Hobdy,  pers. 
comm.,  1992).  The  four  populations  are 
on  private.  State,  and  Federal  land  and 
total  23  individuals  (R.  Hobdy  and  W. 
Wagner,  pers.  comms..  1992).  The 
primary  threats  to  Diplazium 
molokaiense  are  habitat  degradation  by 
feral  goats,  cattle  [Bos  taunts),  and  pigs; 
competition  with  aUen  plant  taxa;  and 
stochastic  extinction  due  to  the 
extremely  small  number  of  populations 
and  individuals. 

Cheilanthes  lidgatei  was  described  in 
1883  on  the  basis  of  a  specimen 
collected  on  Oahu.  Hillebrand  (1888) 
erected  the  genus  Scbizostege  for  this 
anomalous  species.  In  1897.  it  was 
placed  in  the  genus  Pteris  by  H.  Christ, 
resulting  in  the  currently  accepted 
combination  Pteris  lidgatei  (Wagner 
1949). 

Pteris  lidgatei,  a  member  of  the 
maidenhair  fern  family  (Adiantaceae).  is 
a  coarse  herb,  0.5  to  1  m  (1.6  to  3.3  ft) 
tall.  It  has  a  horizontal  rhizome  1.5  cm 
(0.6  in)  thick  and  at  least  10  cm  (3.9  in) 
long  when  mature.  The  fronds, 
including  the  leaf  stalks,  are  60  to  95  cm 
(24  to  37  in)  long  and  20  to  45  cm  (8 
to  18  in)  wide.  The  leafy  portion  of  the 


frond  is  oblong-deltoid  to  broadly  ovate- 
deltoid,  thick,  brittle,  and  dark  gray- 
green.  The  sori  are  apparently  marginal 
in  position,  either  fused  into  long  linear 
sori,  or  more  typically  separated  into 
distinct  shorter  sori,  with  intermediate 
conditions  being  common  (Wagner 
1949).  Pteris  lidgatei  can  be 
distinguished  from  other  species  of 
Pteris  in  the  Hawaiian  Islands  by  the 
texture  of  its  fronds  and  the  tendency  of 
the  sori  along  the  leaf  margins  to  be 
broken  into  short  segments  instead  of 
being  fused  into  continuous  marginal 
sori  (Wagner  and  Wagner  1992). 

Historically,  Pteris  lidgatei  was  found 
at  Olokui  on  Molokai  (HHP  1992d4)  and 
Waihee  on  West  Maui  (HHP  1992d5). 
The  species  was  also  recorded 
historically  at  three  locations  in  the 
Koolau  Mountains  of  Oahu:  Waiahole, 
Lulumahu  Stream,  and  Wailupe  (HHP 
1992dl,  1992d2.  1992d6).  Only  three 
populations  totaling  26  individuals, 
have  been  seen  within  the  past  50  years. 
One  population,  containing  13  plants,  is 
on  State-owned  land  in  the  Kaluanui 
Stream  drainage  on  the  windward  side 
of  the  central  Koolau  Mountains  at  530 
to  590  m  (1,750  to  1,930  ft)  elevation 
(HHP  1992d3;  W.  Wagner,  pers.  comm., 
1992).  The  Kaluanui  population  grows 
on  steep  stream  banks  in  wet  ohia  forest 
with  mosses  and  other  ferns,  including 
Cibotium  chamissoi  (hapuii  ii), 
Dicranopteris  linearis  (uluhe), 
Elaphoglossum  crassifolium,  Sadleria 
squarrosa  (amau),  and  Sphenomeris 
chusana  (palaa)  (HHP  1992d3).  One 
additional  plant  was  discovered  on 
Oahu  along  the  South  Kaukonahua 
Stream  (HHP  1993).  One  population  of 
1 2  plants  was  also  discovered  along  the 
back  wall  of  Kauaula  Valley  on  Maui 
(Steve  Perlman,  National  Tropical 
Botanical  Garden,  pers.  comm.,  1993). 
The  primary  threats  to  Pteris  lidgatei  are 
the  alien  plant  Clidemia  hirta  (Koster's 
curse),  habitat  destruction  by  feral  pigs, 
and  stochastic  extinction. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9. 
1975.  In  that  document,  Asplenium 
fragile  var.  insulare,  Diplazium 
molokaiense,  and  Pteris  lidgatei  were 
considered  to  be  endangered.  Ctenitis 
squamigera  was  considered  to  be 
extinct.  On  July  1.  1975.  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 


of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act,  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
June  16, 1976,  the  Service  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1.700  vascular  plant 
taxa,  including  all  of  the  above  taxa 
considered  to  be  endangered  or  thought 
to  be  extinct.  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1,  1975.  Federal 
Register  pubhcation. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10, 1979,  the 
Service  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16. 
1976,  proposal  that  had  not  been  made 
final,  including  these  four  species,  along 
with  four  other  proposals  that  had 
expired.  The  Service  published  updated 
notices  of  review  for  plants  on 
December  15, 1980  (45  FR  82479). 
September  27.  1985  (50  FR  39525),  and 
February  21,  1990  (55  FR  6183).  In  these 
three  notices,  Pteris  lidgatei  was  treated 
as  a  category  1  candidate  for  Federal 
listing.  Category  1  taxa  are  those  for 
which  the  Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
hsting  proposals.  In  the  1980  and  1985 
notices,  Asplenium  fragile  var.  insulare, 
Ctenitis  squamigera,  and  Diplazium 
molokaiense  were  considered  category 
1*  species.  Category  1*  taxa  eire  those 
which  are  possibly  extinct.  Because  new 
information  indicated  their  current 
existence,  Asplenium  fragile  var. 
insulare  (as  Asplenium  fragile)  and 
Diplazium  molokaiense  were  given 
category  1  status  in  the  1990  notice.  In 
that  notice,  Ctenitis  squamigera  was  still 
considered  a  category  1*  species. 
However,  because  this  species  was 
rediscovered  within  the  past  3  years,  it 
is  included  in  this  rule. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  that  present  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 


further  requires  that  all  petitions 
pending  on  October  13, 1982.  be  treated 
as  having  been  newly  submitted  on  that 
date.  On  October  13.  1983,  the  "Service 
found  that  the  petitioned  listing  of  these 
taxa  was  warranted,  but  precluded  by 
other  pending  listing  actions,  in 
accordance  with  section  4(b)(3)(B){iii)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20,  1984  (49  FR 
2485).  Such  a  finding  requires  the 
Service  to  consider  the  petition  as 
having  been  resubmitted,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985,  1986,  1987.  1988,  1989. 
1990,  and  1991.  Publication  of  the 
proposal  to  list  the  species  constituted 
the  final  1-year  finding  for  these  four 
taxa. 

On  June  24, 1993,  the  Ser\'ice 
published  in  the  Federal  Register  (58 
FR  34231)  a  proposal  to  list  these  four 
ferns  from  the  Hawaiian  Islands  as 
endangered.  This  proposal  was  based 
primarily  on  information  supplied  by 
the  Hawaii  Heritage  Program  and 
observations  by  botanists  and 
naturalists.  With  the  pubhcation  of  this 
final  rule,  the  Service  determines  these 
foiu  ferns  from  the  Hawaiian  Islands  to 
be  endangered. 

Summary  of  Comments  and 
Recommendations 

In  the  June  24. 1993.  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  The  public 
comment  period  ended  on  August  23, 
1993.  Appropriate  State  agencies, 
county  govenuTients,  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  inviting  public  comment  was 
-published  in  "The  Honolulu 
Advertiser"  on  July  16.  1993,  "The  Maui 
News"  on  July  21,  1993,  and  the 
"Hawaii  Tribune  Herald  on  July  19, 
1993.  One  letter  of  comment  was 
received  offering  additional  information 
on  the  distribution  of  one  taxon.  This 
information  has  been  incorporated  into 
this  final  rule.  One  phone  call  was 
received  opposing  the  listing  and  raising 
the  following  issue: 

Issue:  The  control  of  feral  ungulates  is 
unnecessary  and  done  using  inhumane 
methods. 

Response:  Several  studies  verify  that 
feral  ungulates  damage  native  plants 
and  habitats.  Feral  goats  and  pigs  have 
been  imphcated  in  the  damage  of  native 
vegetation  ranging  from  lowland  to 
subalpine  areas  (Mueller-Dombois  and 
Spatz  1972;  Spatz  and  Mueller-Dombois 
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1973.  1975;  Scowcroft  and  Sakai  1983). 
Goat  browsing  damage  has  been 
observed  on  individuals  of  Asplenium 
fragile  var.  insulare  (R.  Shaw,  in  litt., 
1993).  Coats,  sheep,  axis  deer,  and/or 
pigs  threaten  all  four  taxa  through 
habitat  degradation.  Recovery  efforts  for 
these  four  endangered  taxa  should 
include  the  control  of  feral  ungulates. 


but  this  control  should  be  done  in  the 
most  humane  way  possible,  consistent 
with  the  need  to  protect  the  habitat  of 
these  taxa. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  part  424)  promulgated  to 

Table  1  .—Summary  of  Threats 


implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists  of  endangered  and 
threatened  species.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  The  threats 
facing  these  four  taxa  are  summarized  in 
Table  1. 
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Species 

Feral  animal  activrty 

Allen 
plants 

Fire 

Human 
impacts 

Limited 

Goats 

Stieep 

Cattle 

Axis  deer 

Pigs 

numtjers ' 

Asplenium  fragile  var.  insulare 

Ctenitis  squamgera 

Diplazium  molckmense  

Ptens  hdgalei 

X 
X 
X 

X 

X 
X 
X 
X 

P 
P 
P 

X 

X 

X 

X 
X 
X 

X 

X 

X 
X 

X  •  Immediate  and  significant  tnreat. 

P  -  Potential  ttireat. 

'  No  mof e  ttian  1 00  individuals  and/or  fewer  ttian  1 0  populations. 


These  factors  and  their  application  to 
Asplenium  fragile  FresI  var.  insulare 
Morton  (no  common  name  (NCN)). 
Ctenitis  squamigera  (Hook.  &  Amott) 
Copel.  (pauoa).  Diplazium  molokaiense 
W.  J.  Robinson  (NCN).  and  Pteris 
lidgatei  (Baker)  Christ  (NCN)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  their  habitat  or  range. 
Native  vegetation  on  all  of  the  main 
Hawaiian  Islands  has  undergone 
extreme  alteration  because  of  past  and 
present  land  management  practices 
including  ranching,  deliberate  animal 
and  alien  plant  introductions,  and 
agricultural  development  (Cuddihy  and 
Stone  1990.  Wagner  et  al.  1985). 
Military  operations  threaten  at  least  one 
population  of  Asplenium  fragile  var. 
insulare  (L.  Mehrhoff.  pers.  comm.. 
1993).  Habitat  disturbance  caused  by 
human  activities  such  as  military 
construction  and  road  building  could 
detrimentally  impact  Asplenium  fragile 
var.  insulare  at  Fohakuloa  Training  Area 
(Shaw  1992).  The  primary  threats  facing 
the  four  endangered  taxa  include 
ongoing  ajid  threatened  destruction  and 
modification  of  habitat  by  feral  animals 
and  competition  with  alien  plants.  All 
four  taxa  are  threatened  by  feral 
animals.  Figs,  goats,  sheep  and  cattle 
were  introduced  either  by  the  early 
Hawaiians  or  more  recently  by 
European  settlers  for  food  and 
commercial  mnching  activities.  Over  the 
20U  years  following  their  introduction, 
their  numbers  increased  and  the  adverse 
impacts  of  these  ungulates  on  native 
vegetation  have  become  increasingly 
apparent. 


First  introduced  to  M^ui  in  1793 
(Stone  and  Loope  1987).  goats  became 
established  on  other  Hawaiian  islands 
by  the  1820s  (Cuddihy  and  Stone  1990. 
Culliney  1988).  Far  from  controlling 
their  numbers,  the  era  of  trade  in 
goatskins  (mid-1800s)  saw  the  feral  goat 
population  increase  into  the  millions 
(Culliney  1988).  As  a  result  of  their 
agility,  they  were  able  to  reach  more 
remote  areas  than  other  ungulates 
(Culliney  1988).  Feral  goats  now  occupy 
a  wide  variety  of  habitats,  from  dry 
lowland  forests  to  alpine  grasslands, 
where  they  consume  native  vegetation, 
trample  roots  and  seedlings,  accelerate 
erosion,  and  promote  the  invasion  of 
alien  plants  (Cuddihy  and  Stone  1990, 
Stone  1985.  Stone  and  Loope  1987). 
Three  of  the  endangered  fern  taxa  are 
threatened  by  habitat  degradation 
caused  by  goats.  On  Oahu.  goats  are 
contributing  to  the  decline  of  a 
population  of  Ctenitis  squamigera  at 
East  Makaleha/Kaawa  in  the  Mokuleia 
region  of  the  VVaianae  Mountains  (HHP 
1991).  On  Maui,  large  populations  of 
feral  goats  persist  on  the  south  slope  of 
Haleakala.  outside  of  Haleakala  National 
Park,  where  they  threaten  the 
population  of  Diplazium  molokaiense  at 
VVaiopai  (R.  Hobdy,  pers.  comm.,  1992). 
Goats  have  reduced  the  species'  habitat 
there  to  small  remnants.  On  the  island 
of  Hawaii,  feral  goats  are  also  present  in 
large  numbers  within  Fohakuloa 
Training  Area  in  the  saddle  between 
Mauna  Loa  and  Mauna  Kea,  where  they 
threaten  Asplenium  fragile  xar.  insulare 
through  habitat  degradation  as  well  as 
direct  browsing  on  the  plants  (R.  Shaw, 
in  litt.,  1993;  J.  Lau,  pers.  comm..  1992). 

Feral  sheep  have  become  firmly 
established  on  the  island  of  Hawaii 


(Tomich  1986)  since  their  introduction 
almost  200  years  ago  (Cuddihy  and 
Stone  1990).  Like  feral  goats,  sheep 
roam  the  upper  elevation  dry  forests  of 
Mauna  Kea  (above  1,000  m  (3,300  ft)), 
including  Fohakuloa  Training  Area, 
causing  damage  similar  to  that  of  goats 
(Stone  1985).  The  presence  of  sheep  at 
Fohakuloa  Training  Area  is  contributing 
to  the  degradation  of  the  habitat  of 
Asplenium  fragile  var.  insulare. 

Large-scale  cattle  ranching  in  the 
Hawaiian  Islands  began  in  the  middle  of 
the  19th  century  on  the  islands  of  Kauai. 
Oahu,  Maui,  and  Hawaii.  Ranches,  tens 
of  thousands  of  acres  in  size,  developed 
on  East  Maui  and  Hawaii  (Cuddihy  and 
Stone  1990).  where  most  of  the  State's 
large  ranches  still  exist.  Degradation  of 
native  forests  used  for  ranching 
activities  became  evident  soon  after  full- 
scale  ranching  began.  The  negative 
impact  of  cattle  on  Hawaii's  ecosystems 
is  similar  to  that  described  for  goats  and 
sheep  (Cuddihy  and  Stone  1990,  Stone 
1985).  Cattle  ranching  is  the  primary 
economic  activity  on  the  west  and 
southwest  slopes  of  East  Maui,  where  a 
population  of  Diplazium  molokaiense 
exists  at  VVaiopai  (R.  Hobdy,  pers. 
comm.,  1992). 

Habitat  degradation  caused  by  axis 
deer  (Axis  axis)  is  now  considered  to  be 
a  major  threat  to  the  forests  of  Lanai 
(Culliney  1988).  Deer  browse  on  native' 
vegetation,  destroying  or  damaging  the 
habitat.  Their  trampling  removes  ground 
cover,  compacts  the  soil,  promotes 
erosion,  and  open's  areas,  allowing  alien 
plants  to  invade  (Cuddihy  and  Stone 
1990.  Culliney  1988.  Scott  etal.  1986, 
Tomich  1986).  Extensive  red  erosional 
scars  caused  by  decades  of  deer  activity 
are  evident  on  Lanai.  Axis  deer  are 


presently  actively  managed  for 
recreational  hunting  by  the  State 
Department  of  Land  and  Natural 
Resources.  All  three  of  the  Lanai 
populations  of  Ctenitis  squamigera  are 
negatively  affected  to  some  extent  by 
axis  deer  (HHP  1991). 

Feral  pigs  have  invaded  primarily  wet 
and  mesic  forests  and  grasslands  of 
Kauai,  Oahu,  Molokai,  Maui,  and 
Hawaii.  Pigs  damage  the  native 
vegetation  by  rooting  and  trampling  the 
forest  floor,  and  encourage  the 
expansion  of  alien  plants  in  the  newly 
tilled  soil  (Stone  1985).  Figs  also 
disseminate  alien  plant  seeds  through 
their  feces  and  on  their  bodies, 
accelerating  the  spread  of  alien  plants 
through  native  forest  (Cuddihy  and 
Stone  1990.  Stone  1985).  On  Oahu, 
populations  of  Ctenitis  squamigera, 
Diplazium  molokaiense,  and  Pteris 
lidgatei  have  already  sustained  loss  of 
individual  plants  and/or  habitat  as  a 
result  of  feral  pig  activities.  The 
following  Oahu  populations  are 
threatened  by  pigs:  Ctenitis  squamigera 
at  Schofield  Barracks  and  nearby  East 
Makaleha-Kaawa;  Diplazium 
molokaiense  at  Schofield  Barracks  (HHP 
1991;  J.  Lau.  pers.  comm..  1992);  and,  in 
Kaluanui  Valley,  the  only  extant 
population  of  Pteris  lidgatei  (HHP 
1992d3;  W.  Wagner,  pers.  comm.,  1992). 
On  East  Maui,  feral  pigs  threaten  the 
populations  of  Diplazium  molokaiense 
at  both  Ainahou  and  Waiopai  (R.  Hobdy 
and  J.  Lau,  pers.  comms.,  1992). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  not  currently 
known  to  be  a  factor,  unrestricted 
collecting  for  scientific  or  horticultural 
purposes  or  excessive  visits  by 
individuals  interested  in  seeing  rare 
plants  could  seriously  impact  three  of 
these  taxa.  Ctenitis  squamigera, 
Diplazium  molokaiense,  and  Pteris 
lidgatei  each  number  fewer  than  100 
individuals  and  fewer  than  10 
populations,  making  them  especially 
vulnerable  to  human  disturbance.  Such 
disturbance  could  promote  erosion  and 
greater  ingression  of  alien  plant  taxa. 

C.  Disease  or  predation.  No  evidence 
of  disease  has  been  reported  for  the  four 
endangered  fern  taxa.  Predation  by  feral 
goats  and/or  sheep  has  been  reported  for 
Asplenium  fragile  var.  insulare  at 
Fohakuloa  Training  Area  (Shaw  1992,  R. 
Shaw,  in  litt.,  1993).  Because  no 
colonies  have  been  completely 
decimated  by  the  animals,  they 
apparently  do  not  seek  out  this  fern. 
However,  further  predation  may  occur  if 
their  preferred  forage  is  not  available. 
Predation  by  feral  goats  is  a  potential 
threat  to  the  other  two  sizable  known 
populations  of  this  fern  at  Keauhou  and 


Kulani  (Linda  Cuddihy,  Hawaii 
Volcanoes  National  Park,  pers.  comm., 
1992). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Three  of  the 
endangered  fern  taxa  have  populations 
located  on  privately  owned  land.  All 
four  also  occur  on  State  and  Federal 
lands.  The  known  populations  of  these 
species  located  on  Federal  lands  are 
inadequate  to  ensure  their  long-term 
survival.  There  are  no  State  laws  or 
existing  regulatory  mechanisms  at  the 
present  time  to  protect  or  prevent 
further  decline  of  these  plants  on  State 
or  private  land.  However,  Federal  listing 
automatically  invokes  listing  under 
Hawaii  State  law.  Hawaii's  Endangered 
Species  Act  (HRS,  Sect.  195D-4(a)) 
states,  "Any  species  of  aquatic  life, 
wildlife,  or  land  plant  that  has  been 
determined  to  be  an  endangered  species 
pursuant  to  the  Endangered  Species  Act 
(of  1973]  shall  be  deemed  to  be  an 
endangered  species  under  the 
provisions  of  this  chapter."  This  State 
law  prohibits  cutting,  collecting, 
uprooting,  destroying,  injuring,  or 
possessing  any  listed  species  of  plant  on 
State  or  private  land,  or  attempting  to 
engage  in  any  such  conduct.  However, 
the  regulations  are  difficuh  to  enforce 
because  of  limited  personnel.  Further, 
the  State  law  encourages  conservation 
by  State  government  agencies.  The  State 
may  enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS. 
Sect.  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
section  6  of  the  Federal  Act  (State 
Cooperative  Agreements).  Listing  of 
these  four  plant  taxa  therefore  triggers, 
reinforces  and  supplements  the 
protection  available  under  State  law. 
The  Act  also  provides  additional 
protection  to  these  four  species  because 
it  is  a  violation  of  the  Act  for  any  person 
to  remove,  cut.  dig  up.  damage,  or 
destroy  any  such  plant  in  an  area  not 
under  Federal  jurisdiction  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  course  of  any  violation  of  a  State 
criminal  trespass  law. 

E.  Other  natural  or  manmade  factors 
affecting  their  continued  existence.  The 
small  number  of  populations  and  of 
individual  plants  of  these  taxa  increases 
the  potential  for  extinction  from 
stochastic  events.  The  limited  gene  pool 
may  depress  reproductive  vigor,  or  a 
single  human-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
individuals  or  the  only  known  extant 
population.  For  example,  only  4 
populations  of  Diplazium  molokaiense 


are  known,  totaling  23  individuals. 
Pteris  lidgatei  is  known  from  3 
populations  totaling  26  individuals, 
Ctenitis  squamigera  from  7  populations, 
and  Asplenium  fragile  var.  insulare 
from  8  populations.  TTiree  of  the 
endangered  taxa  are  estimated  to 
number  no  more  than  100  known 
individuals  and  the  fourth  [Asplenium 
fragile  var.  insulare)  numbers  fewer 
than  300  known  individuals. 

All  four  endangered  fern  taxa  are 
threatened  by  competition  with  one  or 
more  alien  plant  taxa.  Koster's  curse,  a 
noxious  shrub  first  reported  on  Oahu  in 
1941,  had  spread  through  much  of  the 
Koolau  Mountains  by  the  early  1960s, 
and  spread  to  the  Waianae  Mountains 
by  1970  (Cuddihy  and  Stone  1990).  This 
shrub  replaces  native  plants  of  the  forest 
understory  and  poses  a  serious  threat  to 
the  population  of  Pteris  lidgatei  located 
in  Kaluanui  Valley  on  the  windward 
side  of  the  Koolau  Mountains  (J.  Lau, 
pers.  comm..  1992).  It  also  poses  a  threat 
to  populations  of  Ctenitis  squamigera 
and  Diplazium  molokaiense  in  the 
Waianae  Mountains  (HHP  1991;  J.  Lau, 
pers.  comm.,  1992). 

Noxious  alien  plants  such  as  Schinus 
terebinthifolius  (Christmasberry)  have 
invaded  the  dry  to  mesic  lowland 
regions  of  the  Hawaiian  Islands. 
Introduced  to  Hawaii  prior  to  1911, 
Christmasberry  forms  dense  thickets 
that  shade  out  and  displace  other  plants 
(Cuddihy  and  Stone  1990).  Both  of  the 
Oahu  populations  of  Ctenitis 
squamigera,  the  West  Maui  population, 
and  one  of  the  Lanai  populations  are 
negatively  affected  by  this  invasive 
plant,  as  is  the  population  of  Diplazium 
molokaiense  at  Schofield  Barracks  (HHP 
1991;  J.  Lau.  pers.  comm.,  1992). 
Psidium  cattleianum  (strawberry  guava), 
a  shrub  or  small  tree,  has  become 
naturalized  on  all  of  the  main  Hawaiian 
islands  except  Niihau  and  Kahoolawe. 
Like  Christmasberry,  strawberry  guava 
is  capable  of  forming  dense  stands  that 
exclude  other  plant  taxa  (Cuddihy  and 
Stone  1990).  This  alien  plant  grows 
primarily  in  mesic  and  wet  habitats  and 
provides  food  for  several  alien  animal 
taxa,  including  feral  pigs  and  game 
birds,  that  disperse  the  plant's  seeds 
through  the  forest  (Smith  1985,  Wagner 
et  al.  1985).  Strawberry  guava  is 
considered  one  of  the  greatest  alien 
plant  threats  to  Hawaii's  wet  forests  and 
is  known  to  pose  a  direct  threat  to  the 
populations  of  Ctenitis  squamigera  and 
Diplazium  molokaiense  in  the  Waianae 
Mountains  on  Oahu  (J.  Lau,  pers. 
comm.,  1992).  It  also  threatens  the 
populations  of  Ctenitis  squamigera  on 
Lanai  and  East  Maui  (HHP  1991;  J.  Lau, 
pers.  comm.,  1992). 
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Fountain  grass  is  a  Ore-adapted  bunch 
gra.ss  that  has  spread  rapidly  over  bare 
lava  flows  and  open  areas  on  the  island 
of  Hawaii  since  its  introduction  in  the 
early  1900s.  Fountain  grass  is 
particularly  detrimental  to  Hawaii's  dry 
forests  because  it  is  able  to  invade  areas 
once  dominated  by  native  plants,  where 
it  interferes  with  plant  regeneration, 
carries  fires,  and  increases  the 
likelihood  of  fires  (Cuddihy  and  Stone 
1990.  Smith  1985).  Fountain  grass 
threatens  the  native  vegetation  at  PTA. 
competing  with  Asplenium  fragile  var. 
insttlnre  (J.  Lau.  pers.  comm.,  1992). 

Toona  ciliata  (Australian  red  cedar)  is 
a  fust-growing  tree  that  has  been 
extensively  planted  and  has  become 
naturalized  in  mesic  to  wet  forests 
(Wagner  ft  al  1990).  This  tree  threatens 
populations  of  Ctenitis  squamigera  and 
Diplazitim  molokaiense  in  the  VVaianae 
Mountains  of  Oahu  (HHF  1991;  J.  Lau. 
pers.  (omm..  1992).  Tho.se  same 
populations  are  threatened  by  Syzygium 
cumini  (Java  plum),  a  large  evergreen 
tree  that  fonns  a  dense  cover,  excluding 
other  taxa.  Java  plum  is  an  aggressive 
invader  of  undisturbed  lowland  mesic 
and  dry  forests  (Smith  19HS)  Myrira 
fnya  (firetree)  has  attracted  a  great  deal 
of  attention  and  concern  lor  its  recent 
explosive  increase  on  several  Hawaiian 
islands.  It  is  capable  of  forming  a  dense, 
nearly  monospecific  stand  (Cuddihy 
and  Stone  1990).  Because  of  its  ability 
to  fix  nitrogen,  it  outcompetes  native 
taxa  and  enriches  the  soil  so  that  other 
alien  plants  can  invade  (Wagner  ft  al. 
1990).  The  Lanai  populations  o\  Ctenitis 
sqiiamigern  are  threatened  by  the 
invasion  of  firetree  (HHF  1991;  J.  Lau. 
pers.  comm..  1992).  Although  not  yet 
widespread  in  the  Hawaiian  Islands. 
Cinnamomiiin  htirmanii  (Padang  lassia) 
could  become  a  dominant  component  of 
Hawaiian  mesic  forests  (J.  Lau,  pers. 
comm..  1992).  A  dense  and  enlarging 
stand  of  it  threatens  a  population  of 
Ctenitis  sqiiainigera  on  Lanai  (HHF 
1991). 

Fire  constitutes  a  potential  threat  to 
three  of  the  endangered  fern  taxa 
growing  in  dry  to  mesic  grassland, 
slirubland.  and  forests  on  the  islands  of 
Oahu  and  Hawaii.  On  Oahu.  fire  is  a 
potential  threat  to  Ctenitis  squamigem 
and  the  population  of  Diplazitim 
niolokaiense  on  the  Schofield  Barracks 
Military  Reservation.  These  populations 
are  located  near  an  area  currently 
utilized  as  a  military  firing  range.  Fires 
originating  on  the  firing  range  have  the 
potential  of  spreading  into  the  native 
forest  habitat  of  the  two  fern  taxa  (J.  Lau. 
pers.  i:omm..  1992).  Fire  is  also  a 
potential  threat  to  the  population  of 
Asplenium  fragile  var.  msulare  at 
Fuliakulua  Training  Area  on  the  island 


of  Hawaii  (Shaw  1992).  where  military 
exercises  utilizing  live  ammunition  are 
conducted.  The  presence  of  fountain 
grass  at  Pohakuloa  Training  Area 
increases  the  potential  of  fire. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  taxa  in  determining  this  final  rule. 
Based  on  this  evaluation,  this 
rulemaking  will  list  four  taxa — 
Asplenium  fragile  var.  insulare,  Ctenitis 
squamigem,  Diplazium  molokniense, 
and  Pteh  lidgatei — as  endangered.  All  4 
endangered  taxa  are  known  from  fewer 
than  10  populations  and  3  of  the  taxa 
number  no  more  than  100  individuals. 
The  four  taxa  are  threatened  by  one  or 
more  of  the  following:  Habitat 
degradation  and/or  predation  by  feral 
goats,  sheep,  cattle,  deer,  and  pigs;  and 
competition  from  alien  plmis.  Small 
population  size  and  limited  distribution 
make  these  taxa  particularly  vulnerable 
to  extinction  from  stochastic  events. 
Because  these  four  taxa  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  they  fit  the 
definition  of  endangered  as  defined  in 
the  Act. 

Critical  habitat  is  not  being  proposed 
for  the  four  taxa  included  in  this  rule  for 
reasons  discussed  in  the  "Critiial 
Habitat'  section  below. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  al  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these  taxa. 
All  of  the  taxa  have  extremely  low  total 
populations  and  face  anthropogenic 
threats.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register,  as  required  in 
design.ition  of  critical  habitat,  would 
increase  the  degree  of  threat  to  these 
plants  from  take  or  vandalism  and, 
therefore,  could  contribute  to  their 
decline.  All  involved  parties  and  the 
major  landowners  have  been  notified  of 
the  general  location  of  these  taxa. 
Protection  of  the  habitat  of  the  taxa  will 
be  addressed  through  the  recovery 
process  and  through  the  section  7 
consultation  process. 

Two  Federal  departments  conduct 
activities  within  the  currently  known 
habitat  of  the  endangered  plants — the 
National  Park  Service  of  the  Department 
of  the  Interior  and  the  Department  of 
Defense.  One  taxon  is  found  in  Hawaii 
Volcanoes  National  Park,  where  Federal 
law  protects  all  plants  from  damage  or 


removal.  Three  taxa  are  located  on  lanH 
owned  or  leased  by  the  Department  of 
Defense  or  on  nearby  State  lands.  Three 
of  the  taxa  are  found  on  Schofield 
Barracks  Military  Reservation.  Although 
military  and  ordnance  training  takes 
place  on  this  federally  owned  property, 
the  impact  areas  and  buffer  zones  for 
these  activities  are  outside  the  area 
where  the  taxa  occur.  One  taxon  is 
known  from  Pohakuloa  Training  Area 
on  the  Island  of  Hawaii.  The  Army  is 
aware  of  the  presence  and  location  of 
this  taxon,  and  any  Federal  activities 
that  may  affect  the  continued  existence 
of  these  plants  will  be  addressed 
through  the  section  7  consultation 
process.  Therefore,  the  Service  finds 
that  designation  of  critical  habitat  for 
these  taxa  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities  and  it  would  not  provide 
overriding  benefits. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Endangered  Species  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Listing  can  encourage  and  result  in 
conservation  actions  by  Federal,  State, 
private  organizations,  and  individuals. 
The  Endangered  Species  Act  provides 
for  possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  plans  be  developed  for 
listed  species.  The  requirements  for 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  the  Service. 

A  population  oi  Asplenium  fragile 
var.  insulare  is  located  in  Hawaii 
Volcanoes  National  Park.  Laws  relating 
to  national  parks  prohibit  damage  or 
removal  of  any  plants  growing  in  the 
parks.  Another  population  oi  Asplenium 


fragile  var.  insulare  is  located  within  the 
Pohakuloa  Training  Area.  The  Army  is 
aware  of  the  location  of  this  taxon,  and 
any  Federal  activities  that  may  affect  the 
continued  existence  of  these  plants  will 
be  addressed  through  the  section  7 
consultation  process.  Ctenitis 
squamigera,  Diplazium  molokaiense. 
and  Pteris  lidgatei  are  found  on 
Schofield  Barracks  Military  Reservation. 
These  plants  are  not  located  inside 
impact  or  buffer  zones  for  ordnance 
training.  There  are  no  other  known 
Federal  activities  that  occur  within  the 
present  knovNTi  habitat  of  these  four 
plant  taxa. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62.  and  17.63  for  endangered  species 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plant  species.  With  respect 
to  the  four  fern  taxa  listed  as 
endangered,  all  prohibitions  of  section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61.  would  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  import  or  export 
any  endangered  plant  species;  transport 
such  species  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity;  sell  or  offer  for  sale  such 
species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 


law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  The  Act  and  50  CFR  17.62  and 
17.63  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  plant  species  under  certain 
circumstances.  It  is  anticipated  that  few 
permits  would  ever  be  sought  or  issued 
because  the  taxa  are  not  common  in 
cultivation  or  in  the  wild. 

Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
regarding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits.  911  N.E. 
11th  Avenue.  Portland.  Oregon  97232- 
4181  (503/231-2063;  FAX  503/231- 
6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Ser\'ice's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Required  Determinations 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  In 
accordance  with  the  1982  amendments 
to  the  Endangered  Species  Act,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  is  not  applicable  to  section  4 


listing  rules.  This  rule  contains  no 
recordkeeping  requirements  as  defined 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.) 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from  the 
Pacific  Islands  Office  (see  ADDRESSES 
section). 

Authors 

The  primary  authors  of  this  final  rule  are 
Marie  M.  Bruegmann,  loan  E.  Canfield.  and 
Derral  R.  Herbst  of  the  Pacific  Islands  Office 
(see  ADDRESSES  section)  (808/541-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulations  Promulgation  * 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L  99- 
625, 100  Stat.  3500:  unless  othenvise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  in 
alphabetical  order,  to  the  List  of 
Endangered  and  Threatened  Plants  to 
read  as  follows: 


§  1 7. 1 2    Endangered  and  threatened  plants. 

•         •         » 

(h)*  *  * 


«        * 


Species 


Scientific  name 


Common  name 


Historic  range 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Adiantaceae — maidenhair 
tern  family: 
Pteris  lidgatei None 


U.S.A.  (HI) 


Aspleniaceae — spleenworl 
family: 

Asplenium   fragile  var.     None U.S.A.  (HI)  E 

insulare. 


Ctenitis  sqamigera Pauoa U.S.A.  (HI) E 

•  •  . 

Diplazium  molokaiense     None U.S.A.  (HI) E 


553 


553 


553 


553 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 
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Dated.  Sapterabcr  9.  1994. 
M*lti«-  1!    Reattie, 
Dirr^'  •')  and  WiUlifv  Sffivice. 

|FR  Doc.  94-23751  Filed  9-23-94;  8:45  am) 
BN.UNO  COM  43ie-«»-P 


50CFRPaft17 

Awdiijbility  of  a  C'  \".  n.Hv.t-ry  pt.in 
fortheCallfomi.i  C'-^iU^r  .Gyr-c    qyp* 


AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wikllife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  California  Condor 
(GymncRvps  califomianus).  Recovery 
recommendations  in  the  draft  plan 
would  Ukely  affect  six  Southern 
California  counties;  Ventura.  Los 
Angeles.  Santa  Barbara.  San  Luis 
Obispo,  Kem  and  Tulare.  The  Service 
solicits  review  and  comment  from  the 
pubhc  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  bo  received  by  NovBml)er  25, 
1994.  to  receive  coasideration  by  the 
Service 

AOOnESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contracting:  Craig  A.  Faanes, 
Field  Supervisor.  Ecological  Services. 
Ventura  Field  Office.  2140  Eastman 
Avenue,  Suite  100.  Ventura.  Cahfomia 
93003.  or  telephone  (805) 644-1766. 
Written  comments  and  materials 
regarding  the  draft  plan  should  be 
addressed  to  the  above  address. 
Comments  and  materials  received  are 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robt^rt  Mesta.  Condor  i'rtjgram 
Coordinator,  at  the  above  address  or 
tripphone  (805)  644-1766. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 


endan^^eretl  spories  program .  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  Hstwd  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

Th*  Entkingered  Species  Act  of  1973 
(Ad),  wended  (16  use.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Ser\'ice  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  ami  other 
Federal  agencies  will  also  take  these 
comment  into  account  in  the  course  of 
impteoMoting  approved  recovery  plans. 

As  a  result  of  lApt^!  shooting, 
poisoning,  ooll.si  >'.    w  ith  man-made 
structures  and  tbe  loss  of  habitat ,  the 
Caiiiamia  coodor  was  extirpated  from 
the  wild  in  1907.  The  last  wild  condor 
was  captured  and  brought  into  a  captive 
breeding  program  in  an  attempt  to  save 
the  species  from  extinction.  The 
Cahfomia  Condor  Recovery  Plan 
outlines  recovery  actions  to  re-establish 
the  California  condor  in  the  wild.  The 
recovery  actions  will  be  concentrated  in 
the  following  six  Southern  California 
counties',  Ventura,  Santa  Barbara,  San 
Luis  Obtspo,  Los  Angeles,  Kem.  and 
Tulare. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  (16  U.S.C.  1531). 

Dated:  September  17,  1994. 
Michael ).  Spear, 
Regional  Dirvctor. 
(PR  Doc.  94-23721  Filed  9-23-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NatJona)  Oceanic  and  Atmospheric 

Administration 

50  CFB  Part  675 

[Docket  No    i3n  00-4043:  ID   092194A1 

GroundJish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGtNCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  CSosure. 

SUMMARY:  NMFS  is  prohibiting  directed 
Hshing  for  pollock  by  vessels  catching 
polkxJi  for  processing  by  the  offshore 
component  in  the  Benng  Sea  subarea 
(BS)  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  iMicessary  to  prevent  exceeding 
the  allowance  of  the  total  allowable 
catch  (TAC)  of  pollock  for  the  offshore 
component  in  the  BS. 

EFFECTIVE  OAT€:  12  noon,  Alaska  local 
time.  (A.l.t.),  September  24,  1994,  until 
12  midnight.  Alt,  December  31,  1994. 

FOR  FURTHER  IhfORUi'iON  CONTACT: 

Andrew  N.  Smoker,  907-586-7228. 

SUPW-EMENTARY  INFORMATION:  Tbe 
groundfish  fishery  in  the  BSA!  exclusive 
economic  rone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  allowance  of  pollock  TAC  for 
vessels  catching  pollock  for  processing 
by  the  offshore  component  in  the  BS 
was  established  by  the  final  1994  initial 
groundfish  specifications  (59  FR  7656, 
February  16,  1994)  and  a  subsequent 
reserve  apportionment  (59  FR  21673, 
April  26,  1994)  as  799,662  metric  tons 
(mt). 


The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  determined, 
in  accordance  with  §  675.20(a)(8),  that 
the  allowance  of  pollock  TAC  for  the 
offshore  component  in  the  BS  soon  will 
be  reached.  Therefore,  the  Regional 
Director  established  a  directed  fishing 
allowance  of  789.662  mt  after 
determining  that  10,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  BS. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  by  operators 


of  vessels  catching  pollock  for 
processing  by  the  offshore  component  in 
the  BS  effective  from  12  noon,  A.l.t., 
September  24, 1994,  until  12  midnight, 
A.l.t.,  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  OMB  review  under 
E.O. 12866. 


Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  21. 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-23279  Filed  9-21-94;  12:53  pmj 
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Proposed  Rules 


Vol.  &a.  Nb.   ltt& 

Monday.  Snpteisber  26.  1994 


This  s«oiion  al  •»  FEDERAL  WEGISTER 
contains  noticas  to  the  public  ol  the  proposed 
issuance  ol  rules  and  regutatxins.  The 
purpose  ol  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  ol  the  hnal 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5CFRPairt213 


RIN  3206-AF53 


Temporary,  Seasonal,  and  Intefminent 
Employment  in  the  Excepted  Service 

AOEHCY:  CHfice  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revise 
its  regulations  to  consolidate  excepted 
service  authorities  for  filling  temporary, 
intermittent,  and  seasonal  jobs,  to 
remove  coverage  for  appointments  that 
no  longer  meet  the  criteria  for 
exception,  and  to  establish  a  new 
excepted  service  authority  which  could 
he  used  by  agencies  to  meet  urgent, 
short-term  hiring  needs. 
DATES:  Comments  must  be  received  on 
or  before  November  25, 1994. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  K.  Klein. 
Associate  Dircc  tor  for  Career  Entry. 
Office  of  Personnel  Management.  Ri>om 
fiFOH,  19(M)  E  St.-r««t.  NW  ,  VVashi;igton. 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Traiv  i:.  SpeiUL-r,  (202)  »>0(>-OH:i(),  or  fax 
(202)  tiOb-232y. 

SUPPLEMENTARY  INFORMATION:  Tins 
proposal  is  thi;  second  stop  in  OPM's 
program  to  simplify  t»^mporary  hiring 
authuritios  and  ensure  their  appropriate 
use.  Regulations  wore  proposed  on 
February  1.  1994.  (59  FR  4B01)  ti.  set  a 
uniform  service  limit  for  temporary 
appointments  in  both  the  competitive 
and  the  excepted  sen  ice  at  1  year  with 
no  more  than  one  1-year  extension.  The 
rcgul.itions  now  proposed  would  revise 
and  consolidate  paragraphs  (i)  and  (m) 
of  §213.3102,  which  lioth  cover 
temporary,  intermittent,  and  seasonal 
employment  in  the  excepted  service 
The  revision  would  eliminate 
overlapping  and  obsolete  appointing 
authorities 


In  July  1993.  OPM  advised  all 
agencies  that  use  Schedule  A  authorities 
which  were  established  specifically  far 
tempocary  or  seasonal  employment  that, 
if  they  wished  to  retain  the  authorities, 
they  would  need  to  justify  why 
examining  for  the  positions  is 
impracticable.  Our  intent  was  to 
identify  the  situations  where  excepted 
service  hiring  is  appropriate  and  to 
replace  individual  agencies'  authorities 
with  a  Govemmentwride  authority  that 
could  be  used  by  any  agency  in  those 
situations.  However,  agencies  reported 
only  one  situation  that  would  have 
general  applicability  and  one  that  may 
have  general  applicability.  The  rest  are 
so  agency-specific  that  creation  of  a 
Govemmentwide  authority  would  serve 
no  practical  purpose. 

Temporary  and  less-tban-fulltime 
hiring  in  remote  locations.  Several 
agencies  need  to  hire  short-term  or 
supplemental  staff,  often  on  short 
notice,  in  locations  that  are  remote  or 
isolated  from  a  population  center. 
Examining  for  these  jobs  is 
impracticable  when.  Only  residents  of 
the  immediate  area  can  be  expected  to 
reach  the  work  site  whenever  they  are 
needed;  the  amount  of  employment 
involved  would  not  encourage  outside 
applicants  to  move  to  the  isolated  area; 
and  staff  from  an  OFM  or  agency 
examining  office  could  not  readily  reach 
the  location  to  administer  tests  or 
conduct  recruiting. 

We  propose  to  establish  a  Schedule  A 
authority  that  would  define  "remote/ 
isolated  location"  and  would  limit 
excepted  employment  to  1,040  working 
hours  in  a  scr\ice  year.  Any  agcnc;y 
could  use  the  authority,  without  prior 
OPM  approval,  for  jobs  that  meet  the 
conditions  set  out  in  the  regulation. 

Uigent,  short  ti'rm  hiring  needs.  OPM 
is  abolishing  the  Fedenl  Personnel 
Manual  (FPM),  as  recommended  by  the 
National  Performance  Review.  OPM  has 
granted  certain  authorities  to  agencies 
through  the  FTM  that  are  not 
specifically  reflected  in  regulations  One 
of  those  authorities  (set  out  in  section  2- 
9  of  FPM  Chapter  316)  allows  agencies 
to  make  temporary  appointments  not  to 
exceed  30  days  and  to  extend  those 
appointments  for  no  more  than  30 
additional  days  without  regard  to 
normal  appointment  procedures.  L'nless 
that  authority  is  incorporated  in  a 
regulation,  it  will  be  lost  when  FPM 


Chapter  316  is  abolished  in  December 
1994. 

We  believe  the  special  need  authority 
serves  a  valid  purpose  and  should  be 
continued  as  an  excepted  service 
appointing  authority-  (Competitive 
requirements  have  never  applied  to 
special  need  appointments.)  Service 
limits  and  conditions  for  use  of  the 
current  special  need  authority  would 
remain  the  same.  The  new  Schedule  A 
authority  would  be  available  for  use  by 
any  agency  without  prior  OPM 
approval. 

Fellowships  and  related  programs. 
Three  agencies  suggested  creation  of  a 
Govemmentwide  authority  covering 
post-doctoral  fellowships,  internships, 
and  similar  programs  designed  to 
increase  the  pool  of  candidates  in  a 
particular  specialty  for  all  employers, 
not  just  the  Federal  Government.  On 
May  13,  1994.  we  published  proposed 
regulations  that  would  create  a 
consolidated  authority  for  employment 
of  students.  However,  several  agencies 
have  internship  or  fellowship  programs 
that  pro\  ide  professional  experience  to 
individuals  who  have  completed  their 
formal  education. 

We  agree  that  a  consolidated  authority 
for  those  appointments  would  be 
appropriate.  We  expect  to  consider 
consolidation  of  most  Schedule  A  and  B 
appointing  authorities — not  only  those 
covering  temporary  hiring — and  may 
propose  creation  of  a  fellowship 
authority.  In  the  meantime,  however,  we 
are  not  sure  that  such  an  authority 
should  be  restricted  to  temporary 
employment.  Many  appointments  under 
existing  programs  are  made  for  periods 
longer  than  1  year. 

Consequently,  we  have  not  included  a 
specific  provision  for  internship  or 
fellowship  appointments  in  the 
proposed  authority  for  temporary 
Schedule  A  appointments.  We  welcome 
your  comments  on  this  issue,  however, 
and  will  add  such  a  provision  if  there 
is  sufficient  interest.  If  there  is  not 
enough  interest  to  justify  a 
Govemmentwide  authority,  we  would 
entertain  requests  for  single-agency 
exceptions  from  agencies  wishing  to 
establish  temporary  fellowship 
programs. 

Other  positions.  Several  agencies 
reported  specific  situations  in  which 
comjjetitive  hiring  procedures  would 
not  be  appropriate  or  effective 
However,  Iwcause  each  of  these 


situations  is  unique  to  the  agency 
involved,  issuance  of  Govemmentwide 
Schedule  A  authorities  would  ser\'e  no 
practical  purpose.  Therefore,  the 
proposed  regulation  would  provide  for 
exception  of  additional  positions  with 
prior  OPM  approval. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  oa 
a  substantial  number  of  small  entities 
(including  small  businesses,  small 
organizational  units,  and  small 
governmental  jurisdictions)  because 
they  apply  only  to  Federal  employees. 

List  of  Subjects  in  5  CFR  Part  213 

Government  employees.  Reporting 
and  recordkeeping  requirements. 

Office  of  Personnel  Management. 

James  B.  Kia^ 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  213  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302.  E  O. 
10577.  3  CFR  1954-1958  Comp..  p.  218; 
§  213.101  also  issued  under  5  U.S.C.  2103; 
§  213.3102  also  issued  under  5  U.S.C.  3301, 
3302  (E.O.  12364,  47  FR  22931).  3307, 
8337(h).  and  8456. 

2.  In  §  213.3102.  paragraph  (i)  is 
revised  and  paragraph  (m)  is  removed 
and  reserved,  as  follows: 

§  213.3102    Entire  executive  civil  service. 

*         •         •         *         * 

(i)  Temporary  and  less-than-full-time 
positions,  as  follows: 

(1)  Positions  in  remote/isolated 
locations  where  examination  is 
impracticable.  A  remote/isolated 
location  is  outside  the  local  commuting 
area  of  a  population  center  from  which 
an  employee  can  reasonably  be  expected 
to  travel  on  short  notice  under  adverse 
weather  and/or  road  conditions  which 
are  normal  for  the  area.  For  this 
purpose,  a  population  center  is  a  town 
with  housing,  schools,  health  care, 
stores  and  other  businesses  in  which  the 
servicing  examining  office  can  schedule 
tests  and/or  reasonably  expect  to  attract 
applicants.  An  individual  appointed 
under  this  authority  may  not  be 
employed  in  the  same  agency  under  a 
combination  of  this  and  any  other 
appointment  for  more  than  1,040 
working  hours  in  a  service  year. 
Temporary  appointments  under  tHis 
authority  may  be  extended  in  1-year 
increments,  with  no  limit  on  the 
number  of  such  extensions,  as  an 


exception  to  the  service  Umits  in 
§213.104. 

(2)  Positions  for  which  a  critical 
hiring  need  exists.  This  includes  both 
short-term  positions  and  continuing 
positions  that  an  agency  must  fiU  on  an 
interim  basis  pending  completion  of 
competitive  examining,  clearances,  or 
other  procedures  required  for  a  longer 
appointment.  Appointments  under  this 
authority  may  not  exceed  30  days  and 
may  be  extended  for  up  to  an  additional 
30  days  if  continued  employment  is 
essential  to  the  agency's  operations.  The 
appointments  may  not  be  used  to  extend 
the  service  limit  of  any  other  appointing 
authority.  An  agency  may  not  employ 
the  same  individual  under  this  authority 
for  more  than  60  days  in  any  12-month 
period. 

(3)  Other  positions  for  which  OPM 
determines  that  examining  is 
impracticable. 
***** 

(m)  [Reserved] 


[PR  Doc.  94-23716  Filed  9-23-94;  8:45  am] 

BILLING  CODE  632S-ei-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity, 
HUD 

24  CFR  Part  100 

(Docket  No.  N-94-1706;  FR-3502-N-03] 

Housing  fc  Older  Persons:  Defining 
Significant  Facilities  and  Services; 
Notice  of  Extension  of  Public 
Comment  Deadline  on  Proposed  Rule; 
and  Change  in  Location  of  Phoenix  AZ 
Public  Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

ACTION:  Notice  of  Extension  of  Public 
Comment  Deadline  on  Proposed  Rule; 
and  Change  in  Location  of  Public 
Meeting  in  Phoenix,  AZ. 

SUMMARY:  On  July  7,  1994,  HIH) 
published  a  proposed  rule  that  would 
implement  the  mlemaking  required  by 
section  919  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  919  requires  the  Secretary  of 
HUD  to  issue  "rules  defining  what  are 
"significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons' 
required  under  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  term  "housing  for  older  persons' 


in  such  section."  The  July  7. 1994 
proposed  mle  provided  for  the  pubHc 
comment  period  to  expire  on  October  5, 
1994.  This  notice  extends  the  public 
comment  period  to  November  30.  1994. 

Additionally,  on  August  9. 1994.  HUD 
published  a  notice  aimouncing  four 
public  meetings  to  be  held  across  the 
country  to  discuss  the  July  7, 1994 
proposed  mle  and  to  provide  an 
additional  opportunity  for  members  of 
the  public  to  submit  comments  on  the 
rule.  TTiis  notice  also  advises  of  a 
change  in  location  for  the  Phoenix,  AZ 
public  meeting. 

DATES:  Comment  Due  Date:  November 
30,  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  on  the 
proposed  rule  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
0500.  Communications  should  refer  to 
the  above  docket  number  and  title.  A 
copy  of  each  communication  submitted 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  al  the  above  address. 

The  September  29,  1994  meeting  in 
Phoenix,  AZ.  will  be  held  at  the  Hohday 
Iim  Crowne  Plaza  (the  Grand  Ballroom), 
111  North  Central  Ave.,  Phoenix,  AZ, 
85004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Kaplan.  Office  of  Regulatory 
Initiatives  and  Federal  Coordination. 
Office  of  Fair  Housing  and  Equal 
Opportunity,  Room  5240,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW. 
Washington.  DC  20410-0500.  telephone 
(202)  708-2904  (not  a  toll-free  number). 
The  toll-free  TDD  number  is:  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On  July  7, 
1994  (59  FR  34902).  HUD  published  a 
proposed  rule  that  would  implement  the 
rulemaking  required  by  section  919  of 
the  Housing  and  Community 
Development  Act  of  1992.  Section  919 
requires  the  Secretary  of  HUD  to  issue 
"mles  defining  what  are  'significant 
facilities  and  services  especially 
designed  to  meet  the  physical  or  social 
needs  of  older  persons'  required  under 
section  807(b)(2)  of  the  Fair  Housing  Act 
to  meet  the  definition  of  the  term 
housing  for  older  jjersons'  in  such 
section."  The  regulations  governing 
"housing  for  older  persons"  are  codified 
in  24  CFR  part  100.  subpart  E,  and  the 
July  7.  1994  proposed  rule  (also  referred 
to  as  the  "Significant  FaciUties 
proposed  rule")  would  amend  subpart  E 
to  provide  the  definitions  required  bv 
section  919. 
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Extension  of  Public  Comment  Period 

The  July  7.  1994  proposed  rule 
provided  for  a  90-day  public  comment 
period  which  is  scheduled  to  close  on 
October  5,  1994.  Because  of  the 
significant  public  interest  in  this  rule. 
HI  ID  is  extending  the  public  comment 
perio<l  to  Novemb«;r  30.  1994 

Change  in  Location  of  Phoenix,  AZ 
Meeting 

Additionally,  on  August  9.  1994  (59 
FR  40502).  HUD  published  a  notice 
announcing  four  public  meetings  to  be 
held  across  the  country  to  discuss  the 
Significant  Facilities  proposed  rule  and 
to  provide  .in  additional  opportunity  for 
members  of  the  public  to  submit 
comments  on  the  rule. 

The  August  9.  1994  notice  announced 
that  public  meetings  would  be  held  in 
Fontana.  CA,  on  August  15,  1994; 
Tampa,  FL.  on  August  25,  1994, 
Phoenix.  AZ  on  September  29.  1994; 
and  Washington,  DC.  on  October  6. 
1994.  This  notice  advises  of  a  change  in 
location  for  the  Phoenix.  AZ  public 
meeting. 

The  September  29.  1994  meeting  in 
Phoenix.  AZ.  will  be  held  at  the  Holiday 
Inn  Crowne  Plaza  (the  Grand  Ballroom). 
Ill  North  Central  Avenue.  Phoenix.  AZ 
85004. 

Dated:  September  20. 1994 
Roberta  Achlenl>erg. 

Assistani  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

|FR  rXx    94-23708  Filed  9-23-94:  8:45  ami 
•ILLINO  COOC  421»-a-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Chapter  VI 

Reform  of  Federal  Student  Aid  for 
Postsecondary  Education  and  Training 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  regional  meetings. 

SUMMARY:  The  Assistant  Secretary  for 
Postsecondary  Education  will  convene 
four  public  meiMings  to  obtain  public 
comment  for  use  in  the  development  of 
policies  relating  to  reform  of  Federal 
student  aid  for  postsecondary  education 
and  training. 

DATES:  Meetings  will  be  held  on  October 
5,  \:i.  28  and  NovemlMT  2,  1994  See 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  Meetings  will  be  held  in 
Seattle.  WA;  Kansas  City.  MO:  Boston. 
MA;  and  Atlanta,  GA.  See 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  these 
regional  meetings,  call  Jennifer  Peck  at 


(202)  708-5547,  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

The  Assistant  Secretary  would 
appreciate  that  persons  who  plan  to 
attend  a  regional  meeting  notify  the 
D«>partment  by  calling  (202)  260-8462. 
SUPPLEMENTARY  INFORMATION:  In  order  to 
increase  the  opportunity  for  public 
participation  in  the  development  of 
policies  relating  to  the  refonn  of  Federal 
student  aid  for  postsecondary  education 
and  training,  the  Assistant  Secretary  is 
convening  a  series  of  meetings  in 
different  parts  of  the  countr>  and  invites 
individuals  and  representatives  of 
groups  involved  in  student  financial 
assistance  programs  to  attend  these 
meetings.  The  Secretary  particularly 
encourages  students,  legal  assistance 
organizations  that  represent  students, 
institutions  of  higher  education, 
guaranty  agencies  and  lenders  to  attend 
and  participate  in  these  meetings.  These 
regional  meetings  are  convened  to 
discuss  only  reform  of  Federal  student 
aid  programs  for  postsecondary 
education  and  training. 

To  facilitate  discussion,  the  Assistant 
Secretary'  has  identified  three  major 
areas  for  discussion;  (a)  Can  Federal 
student  aid  be  better  targeted  to  ensure 
access  to  postsecondary  education?  (b) 
Can  postsecondary  vocational  education 
and  training  better  meet  the  needs  and 
objectives  of  students  and  institutions? 
(c)  Can  regulatory  and  administrative 
simplicity  help  institutions  better  fulfill 
their  educational  missions  and  target 
their  resources  on  educational  rather 
than  administrative  tasks? 

More  specifically,  the  Assistant 
Secretary  seeks  comments,  ideas,  and 
succestions  on  the  following  issues: 

(a)  Would  providing  a  larger  amount 
of  aid  to  poor  students  improve  access 
and  encourage  persistence  in 
postsecondary  education? 

(b)  Would  establishing  a  guaranteed 
amount  of  Federal  aid  that  would  be 
available  to  every  individual  promote 
better  awareness  of  and  access  to 
postsecondary  education? 

(c)  Would  a  merit-based  supplement 
to  need-based  aid  encourage  students  to 
excel  academically  and  better  position 
them  to  reap  the  rewards  of 
postsecondary  education? 

(d)  How  can  the  Department  of 
Education  better  interact  with  the  States 
and  other  Federal  agencies  to  improve 
access  to  and  excellence  in 
postsecondary  education? 

(e)  What  strategies  for  skills  training 
and  workforce  preparation  are  most 
effective? 


(0  How  should  the  Federal 
government  support  basic  education  for 
disadvantaged  adults? 

(g)  Should  there  be  separate  student 
aid  programs  for  vocational  study 
compared  with  collegiate  programs? 
How  would  a  vocational  program  be 
defined? 

(h)  What  is  the  best  way  to  coordinate 
among  various  local.  State,  and  Federal 
programs  that  offer  vocational 
education? 

(i)  Would  different  rules  and 
regulations  for  different  groups  x)f 
institutions  assist  in  providing 
institutions  the  flexibility  to  accomplish 
their  educational  mission? 

(j)  How  could  administrative 
workload  be  reduced  while  maintaining 
or  improving  accountabifity  to 
taxpayers? 

(k)  What  information  is  essential  to 
collect  from  institutions  and  students  to 
ensure  accountability  and  integrity  of 
programs,  while  reducing  the  overall 
reporting  burden? 

(1)  What  performance  measures 
should  the  Department  use  as  a  measure 
of  institutional  ability  to  reduce  the 
regulatory  burden  of  administering  the 
student  aid  programs? 

Participants  are  welcome  to  raise 
other  issues  relating  to  Federal  student 
aid  programs  in  addition  to  the  above 
questions.  The  dates  and  location  of  the 
four  regional  meetings  appear  below. 

(a)  October  5.  1994.  9:00  a.m.  to  12:00 
p.m..  University  of  Washington,  Husky 
Union  Building  (HUB)  Auditorium, 
Seattle,  Washington. 

(b)  October  13,  1994,  1:00  p  m.  to  400 
p.m.,  Kansas  City  Convention  Center, 
Barlle  Hall,  301  West  13th  Street.  Room 
1204-North  Side,  Kansas  City,  Missouri. 

(c)  October  28,  1994,  9:00  a.m.  to 
12:00  p.m..  Northeastern  University,  the 
Student  Center  Ballroom,  Boston, 
Massachusetts. 

(d)  November  2,  1994,  900  a.m.  to 
12:00  p.m..  Georgia  State  University. 
The  Urban  Life  Conference  Center. 
Atlanta.  Georgia. 

If  you  wish  to  provide  written 
comments,  you  may  bring  your 
comments  to  the  meetings  or  send  them 
to  Lynn  Mahaffie,  600  Independence 
Avenue,  SW..  ROB-3,  Room  4082. 
Washington,  DC  20202,  FAX  numb«'r 
(202) 708-9107. 

(Authority:  20  USC  1001.  el  seq.) 

Dated:  Snptf!mber  20,  1994. 
David  A.  Longanecker, 
Assistani  Secretary  for  Postsecondary 
Education. 
jFR  Doc.  94-23665  Filed  9-23-94;  8:45  ami 

BILLING  CODE  400(M)1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 131,  and  132 

[FRL-507&-6] 
RIN  2040-AC08 

Proposed  Water  Quality  Guidance  for 
the  Great  Lakes  System 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  purpose  of  this  document 
is  to  announce  the  extension  of  the 
comment  period  for  receiving  comments 
on  the  three  reports  announced  in  the 
August  30. 1994,  Federal  Register  that 
EPA  is  considering  as  it  develops  the 
final  Water  Quality  Guidance  for  the 
Great  Lakes  System  (Guidance).  The 
proposed  Guidance  was  published  in 
the  April  16. 1993,  Federal  Register, 
with  corrections  published  in  the 
Federal  Register  on  August  9,  1993,  and 
September  13,  1993. 

On  August  30,  1994,  EPA  published 
in  the  Federal  Register  a  notice  of  data 
availability  and  request  for  comments 
on  three  reports  that  it  is  considering  in 
developing  the  final  Guidance.  The 
three  reports  made  available  in  the 
August  30,  1994,  notice  are:  "Results  of 
Simulation  Tests  Concerning  the 
Percent  Dissolved  Metal  in  Freshwater 
Toxicity  Tests";  "1991-1992  Michigan 
Sport  Anglers  Fish  Consumption 
Study";  and  "Great  Lakes  Water  Quality 
Initiative  Technical  Support  Document 
for  the  Procedure  to  Determine 
Bioaccumulation  Factors,  July  1994." 
EPA  wants  to  ensure  that  the  public  has 
adequate  opportunity  to  comment  on 
whether  any  of  the  recommendations  in 
these  reports  should  be  adopted  in 
developing  the  final  Great  Lakes  Water 
Quality  Guidance. 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  14. 
1994.  Comments  postmarked  after  this 
date  may  not  be  considered. 
ADDRESSES:  Send  written  comments  to 
U'endy  Schumacher,  Water  Quality 
Branch  (WQS-16H.  U.S.  EPA,  Region  V, 
77  West  Jackson  Blvd.,  Chicago,  Illinois, 
f>0604  (telephone:  312-886-0142). 
Commenters  are  requested  to  submit 
one  original  and  four  copies  of  their 
written  comments.  A  copy  of  the  reports 
identified  in  this  document  are  available 
for  inspection  and  copying  at  the  U.S. 
[■PA  Region  V,  77  W.  Jackson  Blvd.. 
Clhicago,  Illinois,  by  appointment  only. 
Appointments  may  be  made  by  calling 
Wendy  Schumacher  (telephone:  312- 
886-0142).  A  reasonable  fee  will  be 
(  harged  for  photocopies.  The  three 


reports  are  also  available  by  mail  upon 
request  for  a  fee  by  sending  a  written 
request  to  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Fenner,  Water  Quality 
Branch  Chief,  (WQS-16J),  U.S.  EPA 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois,  60604  (telephone:  312-353- 
2079). 

SUPPLEMENTARY  INFORMATION:  EPA 
announced  the  availability  of  three 
reports  in  the  August  30, 1994,  Federal 
Register  (59  FR  44678).  The  three 
reports  are:  "Results  of  Simulation  Tests 
Concerning  the  Percent  Dissolved  Metal 
in  Freshwater  Toxicity  Tests";  "1991- 
1992  Michigan  Sport  Anglers  Fish 
Consumption  Study";  and  "Great  Lakes 
Water  Quality  Initiative  Technical 
Support  Document  for  the  Procedure  to 
Determine  Bioaccumulation  Factors, 
July  1994,"  have  been  placed  in  the 
administrative  record  for  the  Great 
Lakes  Guidance  because  EPA  is 
considering  information  in  these 
documents  as  it  finalizes  the  Great 
Lakes  Guidance.  A  summary  of  the 
information  provided  in  these  three 
reports  and  the  issues  relevant  to  the 
Great  Lakes  Guidance  are  discussed  in 
the  August  30, 1994,  notice.  Readers  are 
referred  to  that  notice  for  additional 
details. 

In  this  notice,  EPA  is  extending  the 
public  comment  period  for  the  three 
reports  to  October  14,  1994,  to  provide 
additional  time  for  public  review  and 
comment  EPA  believes  that  extension 
of  the  comment  period  for  this  limited 
purpose  is  appropriate  because  of  the 
complexity  of  the  issues  raised  in  the 
three  reports  announced  on  August  30, 
1994. 

\     Dated:  September  20, 1994. 
Robert  Perciasepe, 
Assistant  Administrator. 
[FR  Doc.  94-23775  Filed  9-23-94:  8:45  am] 
BItUNG  CODE  «S«&-60-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  53 

[FAR  Case  91-78] 

Federal  Acquisition  Regulation;  Small 
Business  Sulx;ontractJng  Reporting 
(SF  295) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  have 
agreed  to  a  proposed  rule  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
authorize  the  addition  of  a  column  to 
the  Standard  Form  295.  Summary 
Subcontract  Report,  to  report  the 
number  of  subcontracts  awarded  to 
small  business  concerns,  small 
disadvantaged  business  concerns,  and 
women-owned  small  business 
enterprises.  This  regulatory  action  was 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  pursuant  to 
Executive  Order  No.  12866  dated 
September  30,  1993. 
DATES:  Comments  should  be  submitted 
on  or  before  November  25, 1994.  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  wTitten  comments  to:  General 
Ser\'ices  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW., 
Room  4037,  Washington.  DC  20405. 
Please  cite  FAR  case  91-78  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Shirley  Scott  at  (202)  501-0168  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4037,  GS  Building, 
Washington,  DC  20405,  (202)  501—4755. 
Please  cite  FAR  case  91-78. 

SUPPLEMENTARY  INfORMATION: 

A.  Background 

The  Office  of  Federal  Procurement 
Policy  (OFF?)  issued  Policy  Letter  91- 
1,  Govemmentwide  Small  Business  and 
Small  Disadvantaged  Business  Goals  for 
Procurement  Contracts,  which  requires 
agencies  to  report  the  number  and  dollar 
value  of  subcontracts  awarded  to  small 
business  concerns,  small  disadvantaged 
business  concerns  and  women-owned 
small  businesses.  Currently,  the  SF  295, 
Summary  Subcontract  Report,  which  is 
used  to  compile  agency- wide  data  for 
subcontracting  programs,  collects  dollar 
value  of  subcontracts  awarded  but  does 
not  collect  the  number  of  subcontracts 
awarded. 

B,  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.. 
becalise  small  businesses  are  exempt 
from  the  requirement  to  submit  the 
report  form.  An  Initial  Regulatory 
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Flexibility  Analysis  has.  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
subpart  will  also  be  considered  in 
accordance  with  5  IJ.S.C.  610  of  the  Act. 
Such  comments  must  be  submitted 
separately  and  cite  5  U.S.C.  601.  et  seq. 
(FAR  Casp  91-78).  in  correspondence. 

C.  Paperwork  Reduction  Act 

Th<  Paperwork  Reduction  Act  (Pub. 
L.  96-51 1)  is  deemed  to  apply  because 
the  proposed  rule  contains  information 
collection  requirements.  Accordingly,  a 
request  for  approval  of  a  revised 
information  collection  requirement 
concerning  Office  of  Management  and 
Budget  (OMB)  Control  Number  9(100- 
0007  is  being  submitted  to  OMB  under 
44  U.S.C.  3501,  et  seq  Public  comments 
concerning  this  request  will  be  invited 
through  a  Federal  Register  notice 
appearmg  in  this  same  issue. 

List  of  Subjects  in  48  CFR  Pari  53 

Government  procurement 

Dated:  Sepiember  20.  1994. 
Allwrt  A.  Vicdiiolla, 
Director.  Office  of  Federal  Acquisition  Policy 

Therofore,  it  is  proposed  that  48  CFR 
part  ?)3  be  amended  as  set  forth  below: 

PART  53— FORMS 

1.  The  authority  citation  for  48  CFR 
part  53  continues  to  read  as  follows: 

Authority:  40  U  S.C.  486(c);  10  U.S.C. 
(  hapler  137.  and  42  U  S.C.  2473(c) 

2.  Section  53.219  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

53.219    Small  business  and  small 
disadvantaged  business  concerns. 

•  •  *  •  M 

(b)  SF295  (REVXX/XX).  Summary 
Subcontract  Report  (See  19  70-11(21(5).  I 
SF  295  is  authorized  for  local 
reproduction  and  a  copy  is  furnibhed  for 
this  purpose  in  part  53  of  the  liKjseleaf 
edition  of  the  FAR.  Pending  issuance  of 
a  new  edition  of  the  form: 

( 1 )  Add  a  column  to  the  face  of  tht; 
form  for-blocks  llA  through  13. 
entitled.  "Numb«'r  of  Awards",  to  report 
the  number  of  subcontract  awards  to: 

1 1  A.  Small  Business  Concerns;  1  IB. 
I,.irge  Business  Concerns;  1 IC.  Total;  12. 
Small  Disadvantaged  Business 
Concerns;  13.  Women-owned  Small 
Business  Concerns. 

(2)  In  blocks  11  A.  1  IB.  and  12.  revise 
the  parenthetical  in  the  title  to  read 
(Number,  $  amt..  and  %  of  1 IC  dollars). 

jFR  Ok    94-2,17(K)  Filed  »-2.3-94;  8.4.'i  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Tratllc  Safety 
Administration 

49  CFR  Part  567 

[Docket  No.  94-74,  Notice  01] 

RIN  No.  2127-AE71 

Certification 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  notice  follows  NHTSA's 
partial  granting  of  a  petition  filed  by 
Michael  Robinson,  Director.  Michigan 
Department  of  State  Police.  The 
petitioner  suggested  making  mandatory 
the  standardized  display  of  a  ponnanent 
metal  vehicle  manufacturer  s  label  for 
all  motor  vehicles  with  a  gross  vehicle 
weight  rating  of  over  4.536  kilograms 
(kg)  (10.000  pounds  (lb)).  The  petitioner 
suggested  that  the  label  be  fabricated  of 
a  minimum  gauge  metal  with  raised  or 
recessed  letters  and  numbers,  be  riveted 
to  the  vehicle  body  at  specified  standard 
locations  and.  in  the  case  of  trailers,  be 
given  reasonable  protection  from 
damage. 

The  agency  proposes  to  amend  its 
vehicle  certific:ation  regulation  to 
require  the  standardized  display  of  a 
permanent  metal  vehicle  manufacturer's 
label  for  all  motor  vehicles  with  a 
GVWR  greater  than  4.536  kg  (10.000  lb). 
The  label  would  contain  the  same 
information  as  currently  required,  with 
either  raised  or  recessed  letters,  and  be 
riveted  or  otherwise  permanently 
secured  to  the  vehicle  at  specified 
locations.  The  petitioner's  suggestions 
that  the  label  be  constructed  of  a 
specified  heavy  gauge  metal  and  that  the 
label  on  trailers  be  given  special 
protection  are  denied. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  November  25. 
1994 

Proposed  Effective  Date:  If  adopted, 
the  amendments  proposed  in  this  notice 
would  become  effective  180  days  after 
publication  of  the  final  rule  in  the^ 
Federal  Register. 

ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section. 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
SW  .  Room  5109.  Washington.  DC 
20590.  Docket  room  hours  are  from  9:30 
am.  to  4  p  m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Leon  DeLarm.  Chief.  Pedestrian.  Heavy 
Truck  and  Child  Crash  Protection 


Division,  Office  of  Vehicle  Safety 

Standards.  National  Highway  Traffir 

Safety  Administration.  400  7th  Street, 

SW.  Washington.  DC  20590,  (202)  336- 

4920. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  The  Petition 

III.  Analysis  of  the  Petition 

IV.  Issues  for  NHTSA  Evaluation 

V.  Agency  Proposal 

VI.  Rulemaking  Analyses  and  Notices 

A.  EG  12866  and  DOT  Regulatory  Poli.  les 
and  Procedures 

B.  Regulatory  Flexibility  Act 

C.  National  Environmental  Polirv  Ai  t 
DEO  12612  (Federalism) 

E.  Civil  justice  Reform 
VII  Comments 

I.  Background 

Part  567.  Certification,  sets  forth  the 
agency's  requirements  for  the  content 
and  location  of  the  label  certifying  the 
compliance  of  a  motor  vehicle  with  the 
Federal  Motor  Vehicle  Safety  .Standards. 
The  regulation  requires  manufacturers 
of  motor  vehicles,  except  vehicles 
manufactured  in  two  or  more  stages,  to 
affix  a  label  to  each  vehicle  they 
produce  containing  the  information 
relating  to  that  vehicle  required  by 
§  567.4(g).  The  labels  are  not  required  to 
be  made  out  of  miy  particular  type  of 
material  but,  unless  riveted,  must  be 
permanently  affixed  so  that  they  cannot 
be  removed  without  destroying  or 
defacing  them. 

For  motor  vehicles  other  than  trailers 
and  motorcycles,  the  label  shall  be 
affixed  either  to  the  hinge  pillar,  door- 
latch  post,  or  the  door  edge  that  meets 
the  door-latch  post  next  to  the  driver's 
seating  position.  If  those  locations  arc 
not  practicable,  the  label  may  be  placed 
on  the  left  side  of  the  instrument  panel 
or  if  that  is  not  practicable,  the  inward- 
facing  surface  of  the  door  next  to  the 
driver's  seating  position.  If  none  of  the 
above  locations  are  practicable,  the 
manufacturer  must  notify  NHTSA  of 
that  fact  and.  with  appropriate  drawings 
or  photographs,  suggest  an  alternative 
location.  Such  suggestion  must  be 
submitted  for  approval  to  the 
Administrator.  NHTSA.  Whatever  its 
location,  the  label  must  be  easily 
readable  without  moving  any  part  of  the 
vehicle  except  the  outer  door,  and  the 
lettering  on  the  label  must  be  of  a  color 
that  contrasts  with  the  laliel's 
background. 

Trailer  labels  must  be  located  on  the 
left  fonvard  half  of  the  vehicle.  Labels 
on  motorcycles  must  be  affixed  to  a 
permanent  member  of  the  vehicle  and  as 
close  as  possible  to  the  intersection  of 
the  steering  post  with  the  handle  bars. 

49  CFR  567.5  prescribes  the  labeling 
requirements  for  vehicles  manufactured 


in  two  or  more  stages.  Section  567.5(a) 
requires  chassis-cab  manufacturers  to 
affix  a  label  in  the  form  and  location 
specified  in  §  567.4,to  each  chassis-cab 
manufactured  by  them.  Section  567.5(b) 
requires  intermediate-stage 
manufacturers  to  affix  a  label  in  the 
form  and  location  specified  in  §  567.4  to 
each  chassis-cab  to  which  they  are 
required  to  furnish  an  addendum  to  the 
incomplete  vehicle  document 
prescribed  in  §  568.4,  if  such  chassis-cab 
has  been  certified  by  its  manufacturer  in 
accordance  with  §  567.5(a).  Finally, 
§  567.5(c)  requires  final-stage 
manufacturers  to  affix  a  label  of  the  type 
and  in  the  manner  and  form  specified  in 
§  567.4  to  each  vehicle,  containing  the 
information  specified  in  that  section 
relating  to  that  vehicle. 

IL  The  Petition 

Michael  Robinson,  Director  of  the 
Michigan  Department  of  State  Police, 
petitioned  the  agency  to  amend  §  567.4 
to  require  that  manufacturers'  labels  on 
vehicles  weighing  more  than  4,536  kg 
(10,000  lb)  be  made  of  a  heavy  gauge 
metal  of  a  specified  thickness  with 
raised  or  recessed  letters  and  numbers 
and  be  riveted  to  the  vehicle.  He  further 
suggested  that  the  labels  be  located  on 
the  door  latch  post  near  the  driver's 
seating  position.  If  that  is  not 
practicable,  then  he  wanted  the  label  to 
be  placed  on  a  permanent  vertical 
section  of  the  cab's  floor  area  to  the  left 
of  the  driver's  seating  position  and 
which  would  be  immediately  visible 
with  the  driver's  side  door  open.  If  that 
location  is  still  not  practicable,  he 
wanted  the  label  to  be  affixed  to  the 
portion  of  the  instrument  panel  to  the 
left  of  the  steering  wheel.  He  suggested 
that  the  label  for  a  bus  be  affixed,  if 
practicable,  to  the  ceiling  area  above  the 
windshield  or  windows  in  the  driver's 
seating  area.  If  none  of  the  suggested 
locations  are  practicable,  then  the 
manufacturer  must  notify  NHTSA  as 
currently  required  by  §  567.4(c). 

Mr.  Robinson  stated  that  he  submitted 
his  petition  because  the  Motor  Carrier 
Division  of  his  Department  has 
identified  a  significant  problem  in 
locating  information  on  the  gross 
vehicle  weight  ratings  (GVWR)  and 
vehicle  identification  numbers  (VIN)  of 
commercial  vehicles.  He  asserted  that 
there  are  currently  no  Federal  standards 
requiring  labels  of  standard  size, 
thickness,  or  format  displaying  either 
the  GVWR  or  the  VIN  on  commercial 
vehicles.  Under  current  requirements, 
the  label  containing  that  information 
may  be  located  in  any  one  of  several 
different  places  and  in  one  of  several 
different  formats,  including  decals, 
adhesive  labels,  and  riveted  metal 


plates.  Mr.  Robinson  alluded  to  the 
current  requirement  that  each  vehicle 
have  a  label  showing  the  GVWR  and 
VIN  affixed  when  the  vehicle  is 
manufactured,  but  stated  that  there  is  no 
Federal  requirement  that  the  label 
remain  affixed  thereafter.  Thus,  the 
labels  on  many  vehicles  either  fall  ofT  or 
are  othenvise  removed  or  obliterated 
after  manufacture,  usually  by  accident. 

Mr.  Robinson  stated  that  prior  to  the 
inception  of  the  Commercial  Driver 
License  (CDL)  requirements,  the  GVWR 
was  not  normally  used  by  law 
enforcement  officers.  Now,  however,  it 
is  very  important  for  officers  to  be  able 
to  determine  the  GVWR  of  commercial 
vehicles.  Under  the  CDL  program, 
drivers  are  licensed  to  operate  only 
those  vehicles  within  the  GVWR  ranges 
of  vehicles  for  which  the  drivers  have 
met  the  qualifications.  Law  enforcement 
officers  often  have  difficulty 
determining  the  GVWRs  of  commercial 
vehicles  because  the  labels  on  those 
vehicles  are  often  damaged,  painted 
over  or  removed,  usually  accidently, 
during  the  life  of  the  vehicle.  The  reason 
for  the  absence  of  the  GVWRs  is  that 
many  labels  are  not  designed  or 
constructed  to  hold  up  under  the  rigors 
of  commercial  vehicle  operation. 

The  petitioner  asserted  that  the 
manufacturer's  label  is  a  prime  source  of 
the  VIN  and  the  only  means  that  law 
enforcement  officers  have  to  determine 
the  GVWR  of  a  given  vehicle.  Without 
the  GVWR,  police  officers  who  are 
unfamiliar  with  commercial  vehicle 
operation  are  unable  to  determine  the 
CDL  GVWR  range  into  which  a 
particular  vehicle  falls.  In  such  a  case, 
officers  caimot  determine  the  correct 
enforcement  action.  As  a  result,  drivers 
may  be  allowed  to  continue  operating 
vehicles  which  they  are  not  qualified  to 
operate.  Thus,  with  more  certain  access 
to  VIN  and  GVWR  information,  police 
officers  could  more  readily  inspect  and 
investigate  commercial  vehicles  during 
routine  traffic  stops. 

Mr.  Robinson  further  stated  that  a 
review  of  reports  about  truck  and  bus 
accidents  over  the  several  months  prior 
to  submission  of  the  petition  revealed  a 
large  number  of  discrepancies  in  entries 
in  the  reports  regarding  the  GVWR, 
presumably  stemming  from  the 
investigating  officers'  inability  to  locate 
or  read  the  vehicle  label.  He  argued  that 
this  difficulty  results  in  collection  of 
erroneous  data  which  is  then  submitted 
to  the  SAFETYNET  data  management 
system  established  and  maintained  by 
the  Federal  Highway  Administration 
(FHWA).  The  SAFETYNET  system  is  a 
cooperative  effort  to  share  commercial 
vehicle  data  electronically  between  the 
FHWA  and  the  various  states. 


On  another  point,  Mr.  Robinson  stated 
that  as  of  July.  1991,  the  National  Crime 
Information  Center  (NCIC)  estimated 
that  approximately  10,494  commercial 
trucks  and  18,865  commercial-type 
trailers  were  classified  as  unrecovered 
stolen  vehicles  in  the  United  States.  He 
argued  that  identification  and  recovery 
of  those  vehicles  is  greatly  hampered  by 
the  lack  of  imiform  display  of  VINs  on 
commercial  vehicles.  He  believed  that  if 
a  more  standardized  and  permanent 
manufacturer's  label  were  used  on 
commercial  vehicles,  law  enforcement 
personnel  could  more  easily  and 
reliably  inspect  and  identify  commercial 
vehicles  and  could  possibly  locate  and 
recover  many  more  of  such  vehicles. 

III.  Analysis  of  the  Petition 

Although  NHTSA  has  no  independent 
information  indicating  a  problem  in 
determining  the  GVWR  of  commercial    . 
vehicles  in  use  or.  if  there  is  such  a 
problem,  its  magnitude,  the  agency 
nevertheless  has  no  reason  to  doubt  Mr. 
Robinson's  assertions.  Further,  if  the 
problem  exists  in  Michigan,  it  is 
reasonable  to  assume  that  it  exists  in 
other  states. 

The  apparent  existence  of  this 
problem  concerns  the  agency.  For 
example,  the  Surface  Transportation 
Assistance  Act  of  1982.  49  U.S.C.  App. 
at  section  2302,  authorizes  the  Secretary 
of  Transportation  to  provide  grants  to 
states  for  enforcement  programs 
applicable  to  commercial  motor  vehicle 
safety.  Pursuant  to  that  authority,  the 
Federal  Highway  Administration 
(FHWA)  established  the  Motor  Carrier 
Safety  Assistance  Program  (MCSAP)  (49 
CFR  350).  MCSAP  provides  grants  to 
states  to  support  a  national  motor  carrier 
safety  enforcement  program.  The 
program  is  designed  to  reduce  the 
number  and  severity  of  accidents  and 
hazardous  materials  incidents  of 
commercial  motor  vehicles  by 
substantially  increasing  the  level  and 
effectiveness  of  enforcement  activity 
and  the  likelihood  that  safety  defects, 
driver  deficiencies,  and  unsafe  carrier 
practices  will  be  detected  and  corrected. 
The  increasing  Federal  and  state 
involvement  in  that  program  has  led  to 
a  corresponding  increase  in  the  number 
of  functions  common  to  both  Federal 
and  state  officers.  This  increase  has.  in 
turn,  led  to  an  increasing  need  for 
efficient  communications  and  exchange 
of  accurate  data.  SAfTTYNET. 
therefore,  has  become  even  more 
important  to  this  effort  by  combining  all 
functions  into  a  single  user-friendly 
data-sharing  system  for  the  use  of  both 
Federal  and  state  personnel  involved  in 
commercial  motor  carrier  operations. 
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A  typical  SAFETYNtT  profile 
consists,  among  other  things,  of  the  typ« 
orop«ratioD.  GVWR.  car^.  any  accident 
data,  inspection  data  including  any 
violations  and  out-of-service  actions, 
work  performance  reports,  and  data 
entry  verification.  Thus,  if  law 
enforcement  officers  are  collecting 
incomplete  or  incorrect  data  because  of 
lack  of  GVWR  infornuition,  as  Mr. 
Robinson  astwrts.  the  effectiveness  of 
the  SAFETYNET  system  could  be 
compromised. 

The  agency  agrees  that,  assuming  the 
accuracy  of  the  petitioner's  Ggures 
relating  to  stolen  vehicles,  a  permanent 
metal  label  could  assist  in  the 
identification  and  recovery  of  at  least 
some  of  the  great  number  of 
unrecoverod  stolon  commercial  vehicles 
in  the  United  States. 

FHWA  has  informed  NHTSA  that  it 
supports  the  suggestions  in  Mr. 
Robinson's  petition,  believing  that  a 
permanent  metal  label  will  help  enforce 
Federal  as  well  as  state  motor  courier 
safety  regulations.  While  the  petitioner's 
primary  focus  seems  to  be  enforcement 
of  CDL  requirements.  FHWA  believes 
that  the  importance  of  this  rulemaking 
is  broader  in  scope  than  that.  The  gross 
vehicle  weight  rating  (or  gross 
combination  weight  rating  (GCVVR)  for  a 
combination  vehicle)  is  one  of  three 
independent  criteria  used  to  determine 
the  applicability  of  the  Federal  Motor 
Carrier  Safety  Regulations  (FMCSR)  for 
vehicles  and  drivers  engaged  in 
interstate  commerce.  The  FMCSRs  cover 
driver  qualifications,  hours  of  service, 
accident  record  keeping,  vehicle 
inspection,  repair  and  maintenance, 
controlled  substances  and  alcohol 
testing,  in  addition  to  the  CDL.  The 
CVWR/GCWR  weight  threshold  for  the 
general  applicability  of  the  FMCSRs  is 
10,001  pounds.  The  recently  published 
final  rules  on  controlled  substances  and 
alcohol  testing  apply  to  every  person 
who  operates  a  commercial  vehicle  in 
interstate  or  intrastate  commerce,  and  is 
subject  to  the  CDL  requirements  of  49 
CFR  383.  Fart  383  includes  a  26,001 
pound  threshold  as  one  if  its 
applicability  criteria.  The  FHWA 
believes,  therefore,  that  implementing 
the  suggestions  in  this  petition  will  help 
motor  carriers  in  identifying  vehicles 
and  drivers  that  are  subject  to  the 
FMCSRs  and  Federal  and  state  officials 
responsible  for  enforcing  the 
regulations.  The  permanent  metal  labels 
should  provide  more  comprehensive 
enforcement  of  such  regulations  by 
making  possible  better  identification  of 
the  vehicles  concerned.  FHWA  also 
expressed  support  for  the  petitioner's 
suggestion  that  the  labels  on  trailers  be 
given  reasonable  protection  since  trailer 


i.tbt;ls  are  partuularlv  susceptible  to 
damage  during  commerrial  vehicle 
operations. 

Mr.  Robinson  suggested  that  the 
thickness  of  the  metal  label  be  specified. 
NHTSA  does  not  believe  that  is 
necessary,  at  least  not  at  this  time. 
NHTSA  tentatively  concludes  that  the 
primary  benefit  is  to  be  obtained  from 
specifying  the  use  of  a  metal  label.  The 
agency  has  no  information  indicating 
that  specifying  a  particular  minimum 
thickness  would  increase  that  benefit 
significantly.  NHTSA  understands  the 
petitioner's  reasoning  that  a  label  of  a 
specified  heavy  gauge  would  be  more 
durable  and  more  likely  to  survive  the 
rigors  of  commercial  operation.  On  the 
other  hand,  the  agency  also  believes  that 
manufacturers  must  have  the  flexibility 
to  accommodate  the  thickness  of  the 
labels  to  the  door  designs  of  the  various 
vehicles  they  produce.  NHTSA  is 
confident  that  manufacturers  will  affix 
labels  whose  sturdiness  is  consistent 
with  the  designs  of  their  vehicles.  If,  in 
the  future,  information  obtained  fi^om 
actual  commercial  vehicle  experience 
indicates  that  it  might  be  appropriate  to 
specify  a  minimum  thickness, 
appropriate  rulemaking  action  can  be 
taken  at  that  time. 

The  agency  questions  whether  the 
petitioner's  four  suggested  permissible 
locations  for  the  labels  on  vehicles  other 
than  trailers  are  too  limited  as  compared 
to  the  five  permissible  locations 
currently  allowed.  In  addition,  the 
petitioner  suggested  the  fioor  area  as  a 
(>ermissible  location  for  the  label.  The 
agency  is  concerned  that  locating  the 
label  on  the  vehicle  fioor  or  even  on  the 
instrument  panel  could  place  the 
inspecting  officer  in  an  awkward 
position,  perhaps  even  in  jeopardy,  by 
having  to  lean  into  the  cab  of  the  truck 
and  turn  his  or  her  head  to  read  the 
label.  Further,  the  possibly  limited 
ambient  light  on  the  vehicle  fioor  could 
make  it  difficult  for  an  inspector  to  read 
a  label  there.  On  the  other  hand, 
inspecting  officers  routinely  stand  on 
the  running  boards  of  trucks  to  check 
inside  for  the  driver's  log,  labels,  as  well 
as  for  drugs  and/or  alcohol.  Thus,  a 
label  on  the  floor  or  the  instrument 
panel  could  normally  be  seen  by  the 
inspector  from  the  running  board. 

"The  petitioner  also  suggested  locating 
the  label  for  buses  inside  the  vehicle 
and  above  the  driver's  side  windshield 
or  window.  NHTSA  has  no  objection  to 
that.  The  agency's  purpose  in  specifying 
the  locations  for  the  manufacturer's 
certification  label  was  to  provide  an 
unobstructed  view  of  the  label,  i.e.,  to 
ensure  that  the  labels  are  easy  to  see  and 
read  in  any  vehicle.  Since  it  is  not 
practicable  to  inspect  buses  with 


passengers  on  board,  buses  are  usually 
mounted  on  hoists  or  platforms  for 
inspection  either  at  the  beginning  or  at 
the  end  of  their  runs.  Therefore,  the 
inspectors  usually  walk  through  buses 
during  their  inspections,  making  the 
label  easily  visible  to  the  inspector  if  it 
is  mounted  on  or  above  the  driver's  side 
windshield  or  window  as  the  petitioner 
suggested. 

NHTSA  recognizes  the  merit  in  the 
petitioner's  suggestion  that  the  location 
of  the  label  should  be  standardized  in 
only  a  limited  number  of  places  so  that 
there  would  be  greater  predictability 
about  precisely  where  law  enforcement 
personnel  can  expect  to  find  the  label. 
Nevertheless,  NHTSA  solicits  comments 
on  whether  the  permissible  locations  of 
the  permanent  metal  label,  including 
those  on  buses,  should  be  standardized 
as  proposed  by  the  petitioner,  or 
whether  the  larger  number  of 
permissible  locations  should  be 
maintained  as  currently  allowed. 
NHTSA  further  solicits  comments  on 
the  locations  in  which  labels  should  be 
permitted,  if  not  in  the  currently- 
permitted  locations  or  in  the  locations 
suggested  by  the  petitioner. 

Finally,  Mr.  Rotiinson  suggested  that 
the  labels  for  trailers  be  located  so  as  to 
provide  reasonable  protection  from 
damage.  NHTSA  does  not  believe  that 
this  change  is  necessary  at  this  time. 
NHTSA  believes  that  specifying  a 
permanent  metal  label  with  either  raised 
or  recessed  letters  and  numbers,  riveted 
or  otherwise  permanently  affixed  to  the 
vehicle,  would  sufficiently  enhance  the 
durability  of  the  label  on  trailers  to 
make  the  data  readable  even  after  many 
years  of  use.  Again,  should  actual 
experience  in  the  future  indicate  that 
further  action  is  appropriate  to  protect 
trailer  labels,  rulemaking  can  be 
initiated  at  that  time. 

NHTSA  made  a  preliminary  cost 
analysis  of  the  proposed  requirements. 
The  analysis  suggests  that  the 
incremental  cost  range  of  metal  labels  as 
proposed  would  be  between  $0.25  and 
$2.50  per  label,  depending  on  size, 
thickness,  and  quantity  ordered. 
NHTSA  estimates  that  for  those 
manufacturers  that  purchase  labels  in 
large  quantities,  the  incremental  cost 
could  range  between  $0.25  and  $0.75. 
For  those  manufacturers  that  would 
purchase  labels  in  smaller  quantities, 
the  cost  range  could  be  between  $2.00 
and  $2.50  per  label. 

Label  manufacturers  typically  put 
only  certain  information  on  labels.  The 
vehicle  manufacturer  then  applies  the 
remainder  of  the  required  information  at 
the  plant,  such  as  the  GVWR.  GAWR, 
VIN,  etc.  Thus,  if  letters  and  numbers 
are  raised  or  recessed,  vehicle 


manufacturers,  as  well  as  possibly  some 
label  manufacturers,  may  have  to 
purchase  the  equipment  to  emboss  the 
metal  labels  at  a  cost  of  between  $300 
and  $1,500. 

Agency  data  shows  that  263,580 
motor  vehicles  with  GVWR  greater  than 
4,536  kg  (10,000  lb)  and  126,904  trailers 
were  sold  in  1992.  Another  35.444 
school  buses,  which  would  also  be 
included  in  the  vehicles  covered  by  this 
notice,  were  sold  in  1991,  bringing  the 
combined  total  affected  vehicles  to 
approximately  425.928.  The  agency  has 
no  data  on  how  many  vehicles,  if  any, 
already  meet  the  proposed 
requirements.  Assuming  that  none  do, 
the  agency  calculates  that  the  total  range 
of  incremental  annual  costs  of  this 
proposal  would  be  $106,482  to 
$1,064,810. 

V.  Issues  for  NHTSA  Evaluation 

In  order  to  obtain  additional  data  for 
the  agency's  evaluation  of  the  issues 
raised  by  this  petition,  NHTSA  solicits 
comments  on  the  following  specific 
issues  regarding  certification  labels: 

1.  Is  there  a  problem  with 
manufacturers'  labels  on  motor  vehicles 
with  a  GVWR  of  over  4,536  kg  (10,000 
lb)  becoming  obliterated,  painted  over, 
or  otherwise  rendered  illegible  during 
the  service  life  of  the  vehicle?  If  so,  in 
what  percentage  of  those  vehicles  does 
this  occur?  Are  particular  types,  brands, 
models,  or  model  years  of  vehicles  more 
susceptible  to  this  problem  than  others? 

2.  What  costs  do  manufacturers 
currently  incur  in  the  purchase, 
printing,  and  application  of  labels? 

3.  What  sorts  of  materials  are 
currently  utilized  for  the  labels  on 
vehicles  with  GVWR  more  than  4,536  kg 
(10,000  lb)?  What  percent  of  currently 
utilized  labels  are  made  of  metal? 

4.  What  sizes  are  the  labels  currently 
affixed  to  motor  vehicles  with  GVWR  of 
more  than  4,536  kg  (10,000  lb)?  How  are 
they  affixed? 

5.  What  incremental  costs  would 
vehicle  manufacturers  incur  to 
purchase,  emboss,  and  affix  permanent 
metal  labels  with  raised  or  recessed 
letters  and  numbers  as  proposed? 

6.  What  incremental  costs,  if  any. 
would  label  manufacturers  incur  in 
producing  metal  labels  with  raised  or 
recessed  letters  and  numbers? 

7.  In  what  quantities  do  vehicle 
manufacturers  currently  order  labels? 

8.  How  much  time  is  currently 
required  for  vehicle  manufacturers  to 
prepare  and  affix  labels? 

9.  How  much  time  would  be  required 
for  vehicle  manufacturers  to  rivet  or 
otherwise  permanently  affix  metal 
labels  as  proposed? 


10.  What  special  problems,  if  any, 
would  vehicle  manufacturers  have  in 
affixing  permanent  metal  labels  as 
proposed? 

11.  Should  a  particular  metal,  such  as 
aluminum,  stainless  steel,  etc.,  be 
specified  for  the  labels? 

12.  Should  a  minimum  thickness  be 
prescribed  for  the  labels? 

13.  Should  a  minimum  size  be 
specified  for  the  labels? 

14.  Should  a  minimum  height  or 
depth  be  specified  for  the  letters  and 
numbers  embossed  on  the  labels? 

15.  Should  any  information  be  added 
to  or  deleted  from  that  currently 
required  to  appear  on  the  label? 

16.  Shouk'  trailers  with  a  GVWR  of 
4,536  kg  (10,000  lb)  or  less  also  meet  the 
requirements  being  proposed  for  large 
trailers? 

17.  Should  the  agency  require  some 
different  approach,  other  than  the 
proposed  metal  label  requirement,  for 
preserving  VIN  labels? 

V.  Agency  Proposal 

Based  on  the  assertions  by  Mr. 
Robinson  in  his  petition  and  the 
analysis  discussed  above.  NHTSA 
proposes  to  amend  49  CFR  567.4  to 
require  that,  for  vehicles  with  GVWR 
greater  than  4,536  kg  (10,000  lb),  the 
manufacturer's  certification  label 
required  by  that  part  be  made  of  metal. 
The  agency  also  proposes  that  the  letters 
and  numbers  on  the  label  be  raised  or 
recessed,  and  that  the  label  be  riveted  or 
otherwise  permanently  affixed  to  each 
vehicle  in  the  locations  suggested  by  the 
petitioner. 

The  agency  believes  that  by  requiring 
permanent  metal  labels,  commercial 
vehicle  safety  would  be  enhanced  by 
ensuring  that  commercial  vehicles  are 
being  driven  by  drivers  who  are  duly 
qualified  and  licensed  to  operate  them. 
"This  would  have  the  effect  of 
identifying  and  removing  unfit  and 
unqualified  drivers  from  the  nation's 
highways,  thereby  enhancing  the  safety 
of  the  motoring  public.  In  addition,  a 
permanent  metal  label  on  which  the 
GVWR  and  VIN  remain  legible 
throughout  all  or  the  greater  part  of  the 
service  life  of  a  commercial  vehicle 
would  help  to  ensure  that  the 
information  supplied  to  the 
SAFETYNET  system  would  be  more 
accurate,  thus  contributing  directly  to 
the  enforcement  efforts  discussed  above. 

Further,  to  reflect  rulemaking 
conducted  by  the  agency  pursuant  to  the 
Imported  Vehicles  Safety  Compliance 
Act  of  1988,  Pub.  L.  100-562, 102  Stat. 
2818  (49  U.S.C.  30141,  30146),  NHTSA 
proposes  to  amend  existing  §  567. 4(k)  to 
substitute  "49  CFR  591.5(f)"  in  place  of 
the  current  "19  CFR  12.80(b)(1)." 


VI.  Rulemaking  Analyses  and  Notices 

A.  EO  12866  and  DOT  Regulatory- 
Policies  and  Procedures 

This  notice  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  considered  the 
impact  associated  with  this  rulemaking 
action  and  has  concluded  that  it  is  not 
significant  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  As  explained  above,  this 
action  merely  would  require  that  the 
motor  vehicle  manufacturer's  label, 
which  is  already  required  for  all  motor 
vehicles,  be  made  of  metal  and  be 
permanently  affixed  to  those  vehicles 
with  a  GVWR  greater  than  4.536  kg 
(10.000  lb).  The  costs  would  range  from 
$0.25  to  $2.50  per  vehicle,  for  a  total 
incremental  annual  cost  of  between 
$106,482  and  $1,064,820.  NHTSA  has 
concluded,  therefore,  that  the  effect  of 
this  proposed  action  would  be  so 
minimal  as  not  to  warrant  preparation  of 
a  full  regulatory  evaluation. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  1  hereby 
certify  that  the  proposed  amendments 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  agenc>'  has  not 
prepared  a  preliminary  regulatory 
fiexibility  analysis. 

The  agency  believes  that  few,  if  any, 
motor  vehicle  manufacturers  qualify  as 
small  businesses,  although  some  label 
manufacturers  might  so  qualify.  Those 
small  businesses  would  be  affected  only 
to  the  extent  that  they  may  be  required 
to  purchase  equipment  to  emboss 
information  on  metal  labels,  if  they  do 
not  already  have  such  equipment,  at  a 
one-time  cost  of  between  $300  and 
$1,500.  Such  cost  could  be  amortized 
over  the  life  of  the  equipment,  and/or 
passed  on  to  customers  and,  eventually, 
to  consumers.  Small  organizations  and 
small  governmental  units  would  be 
affected  by  the  proposed  amendment 
only  to  the  extent  of  having  to  pay  an 
additional  $0.25  to  $2.50  per  large 
vehicle. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  ruleniaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act  and  has 
determined  that  implementation  of  this 
action  would  have  no  significant  impact 
on  the  quality  of  the  human 
environment. 

D.  EO  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
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12612  and  h&s  vitHeriuined  that  this 
proposal  does  not  have  sufflcient 
lederalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

E.  Civil  Justice  Reform 

The  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103(b),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  or  political  subdivision  may 
prescribe  or  continue  in  effect  a 
standard  applicable  to  the  same  aspect 
of  performance  of  a  motor  vehicle  only 
if  the  standard  is  identical  to  the  Federal 
standard.  However,  the  United  States 
GovemmRnt.  a  state,  or  a  political 
subdivision  of  a  state  may  prescribe  a 
standard  for  a  motor  vehicle  or  item  of 
motor  vehicle  equipment  obtained  for 
its  own  use  that  imposes  a  higher 
performance  requirement  than  that 
required  by  the  Federal  standard.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
A  petition  for  reconsideration  or  other 
administrative  proceedings  is  not 
required  before  parties  may  Tile  suit  in 
court. 

VII.  Comments 

Interested  persons  are  invited  to 
submit  conunents  on  this  proposal.  It  is 
requested  but  not  required  that  any 
comments  be  submitted  in  10  copies 
each. 

Comments  must  not  exceed  15  pages 
in  length  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
pagc  limit.  This  limitation  is  intended  to 
encourage  conunenters  to  detail  their 
primary  arguments  in  concise  fashion. 

If  a  commcnter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality.  3  copies  of  the  complete 
subnjission.  including  the  purportedly 
confidential  business  information, 
should  be  submitted  to  the  Chief 
Counsel,  NHTSA,  at  the  street  address 
shown  above,  and  7  copies  from  which 
the  purportedly  confidential 
information  hab  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  49 
CFR  part  512,  the  agency's  confidential 
business  information  regulation. 

All  comments  received  on  or  before 
the  close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  to  the  public  for  examination 
in  the  docket  at  the  above  address  both 
before  and  after  the  closing  date.  To  the 
extent  possible,  conunents  received  after 


the  closing  date  will  be  considered. 
Conunents  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  available  for  public 
inspection  in  the  docket.  NHTSA  will 
continue  to  file  relevant  information  in 
the  docket  after  the  closing  date,  and  it 
is  recommended  that  interested  persons 
continue  to  monitor  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed  stsunped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  567 

Labeling.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Fart  567  would  be  amended  as 

follows: 

PART  567— CERTIFICATION 

1.  The  authority  citation  for  Part  567 
would  be  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30115,  30117, 
30166.  32502,  3250S,  33102.  33103,  33108, 
and  33109:  delegalion  of  authority  at  49  CFR 
1.50. 

2.  Section  567.4  would  be  revised  as 
follows: 

§  S67.4    Requirements  for  manufacturers  of 
motor  vehicles. 

(a}  Each  manufacturer  of  motor 
vehicles  (except  vehicles  manufactured 
in  two  or  more  stages)  shall  affix  to  each 
vehicle  a  label,  of  the  type  and  in  the 
manner  described  below,  containing  the 
statements  specified  in  paragraph  (j)  of 
this  section. 

(b)  The  location  of  the  label  shall  be 
such  that  it  is  clearly  visible  and  easily 
readable  without  moving  any  part  of  the 
vehicle  except  an  outer  door. 

(t )  For  motor  vehicles  with  a  gross 
vehicle  weight  rating  (GVWR)  greater 
than  4,536  kilograms  (kg)  (10,000 
pounds  (lb))  and  all  trailers,  the  label 
shall  be  fabricated  of  metal,  with  raised 
or  recessed  letters  and  numbers,  and, 
except  for  trailers,  shall  be  riveted  or 
otherwise  permanently  affixed  to  the 
vehicle  in  one  of  the  locations  specified 
in  paragraph  (e)  of  this  section. 

(ci)  For  motor  vehicles  with  a  GVWR 
of  4,536  kg  (10.000  lb)  or  less,  the  label 
shall,  unless  riveted,  be  permanently 
affixed  in  such  a  manner  that  it  cannot 
be  removed  without  destroying  or 
defacing  it. 

(eMl )  For  motor  vehicles  with  a 
GVWR  greater  than  4.536  kg  (10,000  lb) 


other  than  buses  and  trailers,  the  label 
shall  be  riveted  to  the  door  latch  post 
next  to  the  driver's  seating  position.  If 
that  location  is  not  practicable,  then  to 
a  permanent  vertical  position  of  the  cab 
floor  area  to  the  left  of  the  driver's 
seating  position.  If  that  location  is  not 
practicable,  the  label  shall  be  riveted  to 
the  left  side  of  the  instrument  panel,  left 
of  the  steering  wheel. 

(2)  For  buses,  the  label  shall  be 
riveted  to  the  ceiling  area  above  the 
windshield  or  window(s)  in  the  driver's 
seating  area. 

(3)  If  none  of  the  preceding  locations 
are  practicable,  notification  of  that  fact, 
together  with  drawings  or  photographs 
showing  a  suggested  alternate  location 
in  the  same  general  area,  shall  be 
submitted  for  approval  to  the 
Administrator,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  Washington,  DC  20590. 

(f)  For  motor  vehicles  with  a  GVWR 
of  4,536  kg  (10,000  lb)  or  less,  except 
trailers  and  motorcycles,  the  label  shall 
be  affixed  either  to  the  hinge  pillar,  door 
latch  post,  or  the  door  edge  that  meets 
the  door  latch  post,  next  to  the  driver's 
seating  position,  or  if  none  of  these 
locations  are  practicable,  to  the  left  side 
of  the  instrument  panel.  If  the  latter 
location  is  not  practicable,  the  label 
shall  be  affixed  to  the  inward-facing 
surface  of  the  door  next  to  the  driver  s 
seating  position.  If  none  of  the 
preceding  locations  are  practicable, 
notification  of  that  fact  shall  be 
submitted  to  the  Administrator, 
NHTSA,  as  provided  in  paragraph  (d)(3) 
of  this  section. 

(g)  The  label  for  trailers  shall  be 
affixed  to  a  location  on  the  forward  half 
of  the  left  side,  such  that  it  is  easily 
readable  from  outside  the  vehicle 
without  moving  any  part  of  the  vehicle. 

(h)  The  label  for  motorcj'cles  shall  be 
affixed  to  a  permanent  member  of  the 
vehicle  as  close  as  is  practicable  to  the 
intersection  of  the  steering  post  with  the 
handle  bars,  in  a  location  such  that  it  is 
easily  readable  without  moving  any  part 
of  the  vehicle  except  the  steering 
system. 

(i)  Except  for  the  label  specified  in 
paragraph  (c)  of  this  section,  the 
lettering  on  the  label  shall  be  of  a  color 
that  contrasts  with  the  background  of 
the  label. 

(j)  The  label  shall  contain  the 
following  statements,  in  the  English 
language,  lettered  in  block  capitals  and 
numerals  not  less  than  three  thirty- 
seconds  of  an  inch  high,  in  the  order 
shown: 

(1)  Name  of  manufacturer:  Except  as 
provided  in  paragraphs  (j)  (1)  (i),  (ii), 
and  (iii)  of  this  section,  the  full 
corporate  or  individual  name  of  the 


actual  assembler  of  the  vehicle  shall  be 
spelled  out,  except  that  such 
abbreviations  as  "Co."  or  "Inc."  and 
their  foreign  equivalents,  and  the  first 
and  ^niddle  initials  of  individuals,  may 
be  used.  The  name  of  the  manufacturer 
shall  be  preceded  by  the  words 
"Manufactured  By"  or  "Mfd  By."  In  the 
case  of  imported  vehicles,  where  the 
label  required  by  this  section  is  affixed 
by  the  Registered  Importer,  the  name  of 
the  Registered  Importer  shall  also  be 
placed  on  the  label  in  the  manner 
described  in  this  paragraph,  directly 
below  the  name  of  the  final  assembler. 

(i)  If  a  vehicle  is  assembled  by  a 
corporation  that  is  controlled  by  another 
corporation  that  assumed  responsibility 
for  the  conformity  with  the  standards, 
the  name  of  the  controlling  corporation 
maybe  used. 

(ii)  If  a  vehicle  is  fabricated  and 
delivered  in  complete  but  unassembled 
form,  such  that  it  is  designed  to  be 
assembled  without  special  machinery  or 
tools,  the  fabricator  of  the  vehicle  may 
affix  the  label  and  name  itself  as  the 
manufacturer  for  the  purposes  of  this 
section. 

(iii)  If  a  trailer  is  sold  by  a  person  who 
is  not  its  manufacturer,  but  who  is 
engaged  in  the  manufacture  of  trailers 
and  assumes  legal  responsibility  for  all 
duties  and  Uabihties  imposed  by  the  Act 
with  respect  to  that  trailer,  the  name  of 
that  person  may  appear  on  the  label  as 
the  manufacturer.  In  such  a  case  the 
name  shall  be  preceded  by  the  words 
"Responsible  Manufacturer"  or  "Resp 
Mfi-." 

(2)  Month  and  year  of  manufacture: 
This  sheill  be  the  time  during  which 
work  was  completed  at  the  place  of 
main  assembly  of  the  vehicle.  It  may  be 
spelled  out,  as  "June  1970,"  or 
expressed  in  numerals,  as  "670." 

(3)  "G.-^css  Vehicle  Weight  Rating"  or 
"GV\\')<, "  followed  by  the  appropriate 
value  in  kilograms  with  the 
commensurate  weight  in  pounds  shown 
in  parentheses,  which  shall  not  be  less 
than  the  sum  of  the  unloaded  vehicle 
weight,  rated  cargo  load,  and  68 
kilograms  (150  pounds)  times  the 
vehicle's  designated  seating  capacity. 
However,  for  school  buses  the  minimum 
occupant  weight  shall  be  55  kilograms 
(120  pounds). 

(4)  "Gross  Axle  Weight  Rating"  or 
"GAWR,"  followed  by  the  appropriate 
value  in  kilograms  with  the 
co.Timensurate  weight  in  pounds  shown 
in  parentheses,  for  each  axle,  identified 
in  order  from  front  to  rear  (e.g.  front, 
first  intermediate,  second  intermediate, 
rear).  The  ratings  for  any  consecutive 
axles  having  identical  gross  axle  weight 
ratings  when  equipped  with  tires  having 
the  same  tire  size  designation  may,  at 


the  option  of  the  manufacturer,  be  stated 
as  a  single  value,  with  label  indicating 
to  which  axles  the  ratings  apply. 
Examples  of  Combined  Ratings 

GAWR:  (a)  All  axles— 1850  kg  (4080  lb) 
with  7.0O-15  LT  (D)  tires. 

(b)  Front— 5442  kg  (12,000  lb)  with  10.00- 
20(G)  tires. 

First  intermediate  to  rear — 6803  kg  (1 5.000 
lb)  with  12.00-20(H)  tires. 

(5)  The  statement:  "This  vehicle 
conforms  to  all  applicable  Federal  motor 
vehicle  safety  standards  in  effect  on  the 
date  of  manufacture  shown  above.  The 
expression  "U.S."  or  "U.S.A."  may  be 
inserted  before  the  word  "Federal." 

(i)  In  the  case  of  passenger  cars 
manufactured  on  or  after  September  1 , 
1978,  the  expression  "and  bumper" 
shall  be  included  in  the  statement 
following  the  word  "safety," 

(ii)  In  me  case  of  1987  and  subsequent 
model  year  passenger  cars  manufactured 
on  or  after  April  24, 1986,  the 
expression  "safety,  bumper,  and  iheJt 
prevention"  shall  be  substituted  in  the 
statement  for  the  word  "safety." 

(6)  Vehicle  identification  number. 

(7)  Tlie  type  classification  of  the 
vehicle  as  defined  in  §  571.3  of  this 
chapter  (e.g.  truck,  MPV,  bus,  trailer). 

(k)  Multiple  GVWR-GAWR  ratings. 

(1)  (For  passenger  cars  only)  In  cases 
where  different  tire  sizes  are  offered  as 
a  customer  option,  a  manufacturer  may 
at  his  option  list  more  than  one  set  of 
values  for  GVWR  and  GAWR,  in 
response  to  the  requirements  of 
paragraphs  (j)  (3)  and  (4)  of  this  section, 
if  the  label  shows  more  than  one  set  of 
weight  rating  values,  each  value  shall  be 

followed  by  the  phrase  "with 

tires,"  inserting  the  proper  tire  size 
designations.  A  manufacturer  may  at  his 
option  hst  one  or  more  tire  sizes  where 
only  one  set  of  weight  ratings  is 
provided. 

Passenger  Car  Example 

GVWR.  1995  kg  (4400  lb)  widi  G78-14B 
tires.  2177  kg  (4800  !b)  with  H7&-14B  tires. 

GAWR;  Front— 907  kg  (2000  lb)  with  G7a- 
14B  tires  at  165  kPa  (24  psi),  990  kg  (2200 
lb)  with  H78-14B  tires  at  165  kPa  (24  psi). 

Rear— 1088  kg  (2400  lb)  with  G78-14B 
tires  at  193  kPa  (28  psi),  1179  kg  (2600  lb) 
with  H78-14B  tires  at  193  kPa  (28  p.M). 

(2)  (For  multipurpose  passenger 
vehicles,  trucks,  buses,  trailers,  and 
motorcycles)  The  manufacturer  may,  at 
its  option,  list  more  than  one  GV^VR- 
GAWR-tire-rim  combination  on  the 
label,  as  long  as  the  listing  conforms  in 
content  and  format  to  the  requirements 
for  tire-rim-inflation  information  set 
forth  in  Standard  No.  120  of  this  chapter 
(§571.120). 

(3)  At  the  option  of  the  manufacturer, 
additional  GVWR-GAVv'R  ratings  for 


operation  of  the  vehicle  at  reduced 
speeds  may  be  listed  at  the  bottom  of 
the  ceTtifi<»tion  label  following  any 
information  that  is  required  to  be  listed. 

(1)  (Reserved] 

(m)  A  manufacturer  may,  at  his 
option,  provide  information  concerning 
which  tables  in  the  document  that 
accompanies  the  vehicle  pursuant  to 
§  575.6(a)  of  this  chapter  apply  to  the 
vehicle.  This  information  may  not 
precede  or  interrupt  the  information 
required  by  paragraph  (j)  of  this  section. 

(n)  In  the  case  of  passenger  cars 
admitted  to  the  United  States  under  49 
CFR  591. 5(f]  to  wrhich  the  label  required 
by  this  section  has  not  been  affixed  by 
the  original  producer  or  assembler  of  the 
passenger  car,  a  label  meeting  the 
requirements  of  this  paragraph  shall  be 
affixed  by  the  importer  before  the 
vehicle  is  imported  into  the  United 
States,  if  the  car  is  from  a  line  Listed  in 
Appendix  A  of  part  541  of  this  chapter, 
lliis  label  shall  be  in  addition  to.  and 
not  in  place  of,  the  label  required  by 
paragraphs  (a)  through  (m).  inclusi\e,  of 
this  section. 

(1)  TTie  label  shalL  unless  riveted,  be 
permanently  affixed  in  such  a  manner 
that  it  cannot  be  removed  without 
destroying  or  defacing  it. 

(2)  The  label  shall  he  affixed  to  either 
the  hinge  pillar,  door-latch  post,  or  the 
door  edge  that  meets  the  door-latrh 
post,  next  to  the  driver's  seating 
posiUcHi  or,  if  none  of  these  locations  is 
practicable,  to  the  left  side  of  the 
instrument  panel.  If  that  location  is  also 
not  practicable,  the  label  shall  be  affixed 
to  the  inward-facing  surface  of  the  door 
next  to  the  driver's  seating  position.  The 
location  of  the  label  shall  be  such  that 

it  is  easily  readable  without  mo\'ing  any 
part  of  the  vehicle  except  an  outer  door. 

(3)  The  lettering  on  the  label  shall  be 
of  a  color  that  contrasts  with  the 
background  of  the  label. 

(4)  The  label  shall  contain  the 
following  statements,  in  the  English 
language,  lettered  in  block  capitals  and 
numerals  not  less  than  three  thirty- 
seconds  of  an  inch  high,  in  the  order 
shown: 

(i)  Model  year  (if  applicable)  or  year 
of  manufacture  and  line  of  the  vehicle 
as  reported  by  the  manufacturer  that 
produced  or  assembled  the  vehicle. 
"Model  year*  is  used  as  defined  in 
^  565.3(h)  of  this  chapter.    Line"  is  iiM-d 
as  defined  in  §  54 1 .4  of  this  chapter. 

(ii)  Name  of  the  importer:  The  full 
corporate  or  individual  name  of  the 
importer  of  the  vehicle  shall  Ite  spelled 
out,  except  that  such  abbreviations  as 
"Co."  or  "Inc."  and  their  foreign 
equivalents  and  the  middle  initial  of 
individuals,  may  be  used.  The  name  of 
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the  importer  shall  be  preceded  by  the 
words  "Imported  By." 

(iii)  The  statement:  "This  vehicle 
conforms  to  the  applicable  Federal 
motor  vehicle  theft  prevention  standard 
in  effect  on  the  date  of  manufacture." 

(o)  (1)  In  the  case  of  a  passenger  car 
imported  into  the  United  States  under 
49  CFR  591.5(f)  which  does  not  have  an 
identification  number  that  complies 
with  paragraph  S4.2,  S4.3.  and  S4.7  of 
49  CFR  571.115  at  the  time  of 
importation,  the  Registered  Importer 
shall  permanently  affix  a  label  to  the 
vehicle  in  such  a  manner  that,  unless 
the  label  is  riveted,  it  cannot  be 
removed  without  being  destroyed  or 
defaced.  The  label  shall  be  in  addition 
to  the  label  required  by  paragraph  (a)  of 
this  section,  and  shall  be  affixed  to  the 
vehicle  in  a  location  specified  in 
paragraph  (f)  of  this  section. 

(2)  The  label  shall  contain  the 
following  statement,  in  the  English 
language,  lettered  in  block  capitals  and 
numerals  not  less  than  three  tbirty- 
seconds  of  an  inch  high,  with  the 
location  on  the  vehicle  of  the 
manufacturer's  identification  number 
provided  in  the  blank:  ORIGINAL 
MANUFACTURERS  IDENTIFICATION 
NUMBER  SUBSTITUTING  FOR  U.S. 
VIN  IS  LOCATED . 

Issued  on  September  21. 1994. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking 
|FR  Doc.  94-23732  Filed  9-23-94;  8:45  ami 
BILUNQ  COM  4010-6*-^ 


49  CFR  Part  567 
Certification 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Denial  of  petition  for 
rulemaking. 

SUMMARY:  This  notice  denies  a  petition 
for  rulemaking  submitted  by  the 
American  Association  of  Motor  Vehicle 
Administrators  (AAMVA)  concerning 
vehicle  identification  numbers  (VlNs). 
One  of  this  agency's  Federal  motor 
vehicle  safety  standards  requires  all 
motor  vehicles  to  have  a  VIN.  In 
addition.  NHTSA's  certification 
regulation  requires  the  certification 
label  on  each  motor  vehicle  to  bear  that 
vehicle's  VIN.  AAMVA  suggested  that 
NHTSA  amend  its  certification 
regulation  to  require  the  VIN  of  each 
trailer  to  be  marked  in  a  second  location 
on  the  trailer  to  ensure  the  VIN  is 
present  on  the  vehicle  in  the  event  the 
certification  label  becomes  illegible  or 
lost.  The  petitioner  also  believes 


marking  the  VIN  in  a  second  location 
will  help  state  officials  find  the  VIN 
during  vehicle  inspections. 

NHTSA  is  denying  the  petition 
because  the  agency  has  an  ongoing 
rulemaldng  on  the  issue  of  improving 
the  permanency  and  legibility  of  vehicle 
certification  labels  on  trailers  and  other 
motor  vehicles.  Since  those  labels 
include  the  VIN,  possible  improvements 
to  certification  labels  would  address 
petitioner's  concerns  about  the 
permanency  and  legibility  of  the  VIN. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Leon  DeLarm,  Chief,  Pedestrian,  Heavy 
Truck  and  Child  Crash  Protection 
Division,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SVV.  Washington,  DC  20590; 
(202)  366^920. 

SUPPLEMENTARY  INFORMATION: 

NHTSA's  certification  regulation,  49 
CFR  567,  Certification,  requires  motor 
vehicle  manufacturers  to  affix  a 
certification  label  to  each  motor  vehicle. 
The  label  constitutes  the  manufacturer's 
certification  that  the  vehicle  complies 
with  all  applicable  Federal  motor 
vehicle  safety  standards.  Section  567.4 
specifies  where  the  label  must  be 
located  and  what  information  it  must 
include.  With  respect  to  trailers,  the 
label  must  be  located  on  the  forward 
half  of  the  left  side  of  the  vehicle  such 
that  it  is  easily  readable  from  outside 
the  vehicle  without  moving  any  part  of 
the  vehicle.  One  of  the  items  of 
information  required  to  be  displayed  on 
the  label  is  the  VIN. 

The  VIN  is  a  unique  identifier  that 
facilitates  NHTSA's  analysis  of  accident 
data  and  assessment  of  vehicle  recall 
campaigns.  Standard  No.  115.  Vehicle 
Identification  Number — Basic 
Requirements.  49  CFR  571.115.  requires 
each  motor  vehicle  to  have  a  VIN.  It 
further  requires  the  VIN  to  be  marked 
clearly  and  indelibly  either  on  a  part  of 
the  vehicle  that  is  not  designed  to  be 
removed  or  on  a  separate  plate  or  label, 
such  as  the  vehicle  certification  label 
required  by  49  CFR  567.  49  CFR  565. 
Vehicle  Identification  Number — Content 
Requirements,  specifies  the  content  and 
format  for  the  VIN.  Among  other  things. 
Part  565  requires  the  VIN  to  provide 
information  on  the  characteristics  of  the 
vehicle,  such  as  its  gross  vehicle  weight 
rating  (GVWR). 

Since  a  trailer's  VIN  is  placed  on  the 
certification  label,  the  extent  to  which  a 
trailer's  VIN  remains  legible  throughout 
the  life  of  the  vehicle  depends  on  the 
permanency  of  that  label.  Part  567 
specifies  that,  unless  rivetecl.  the  label 
must  be  permanently  affixed  such  that 
it  cannot  be  removed  without  destroying 


it  (§  567.4(b)).  However.  Part  567  does 
not  specify  any  other  requirements  that 
ensure  the  permanency  of  the 
certification  label,  such  as  requiring  the 
label  to  be  fabricated  from  a  durable 
material. 

The  Petition 

AAMVA  petitioned  NHTSA  to 
improve  the  permanency  of  the  VIN 
marking.  AAMVA  petitioned  on  behalf 
of  its  members,  state  motor  vehicle 
administrators.  They  use  the  VIN  to 
register  vehicles,  to  determine  proper 
owTiership  of  vehicles,  and  to  find  the 
GVWR  that  the  vehicle  manufacturer 
assigned  to  the  vehicle.  The  petitioner 
said  that  state  officials  use  the  GVWR 
information  for,  among  other  purposes, 
determining  whether  a  vehicle  is 
overloaded  on  the  highways.  AAMVA 
suggested  that  NHTSA  require  trailers  to 
have  the  VIN  stamped,  etched  or 
otherwise  permanently  marked  in  a 
location  other  than  the  certification 
label.  AAMVA  stated  that  certification 
labels  are  typically  plastic  coated  and 
become  illegible  with  age  and  exposure 
to  the  elements.  Thus,  the  information 
on  the  label — particularly  the  VIN — 
becomes  "illegible  long  before  the 
useful  life  of  the  trailer"  ends.  Petitioner 
believed  that  a  second  VIN  marking 
would  provide  a  backup  means  for 
determining  the  weight  ratings  and 
other  pertinent  information  for  the 
trailer. 

Agency  Decision 

NHTSA  is  denying  AAMVA's 
petition.  The  petitioner's  justification 
for  its  suggestion,  missing  GVWR 
information,  is  being  addressed  for 
trailers  in  a  separate  NHTSA 
rulemaking.  That  rulemaking  action 
seeks  to  improve  the  permanency  and 
legibility  of  the  certification  labels  used 
on  commercial  motor  vehicles.  It  was 
initiated  when  NHTSA  granted  in  part 
a  petition  for  rulemaking  submitted  by 
the  Michigan  Department  of  Slate  PoHce 
(MDSP). 

The  MDSP  raised  concerns  similar  to 
those  of  the  AAMVA  regarding  the 
ability  of  state  officials  to  locate  GVWR 
and  VIN  information  on  commercial 
vehicles.  The  MDSP  stated  that  law 
enforcement  officers  often  have 
difficulty  determining  the  GVWRs  of 
commercial  vehicles  because  the  labels 
on  those  vehicles  are  often  damaged, 
painted  over  or  removed,  usually 
accidently.  during  the  life  of  the  vehicle. 
The  petitioner  believed  that  a  vehicle's 
VIN  and  GVWR  information  should  be 
made  more  accessible  and  legible  on 
commercial  vehicles  to  enable  police 
officers  to  more  readily  inspect  and 
investigate  commercial  vehicles  during 


routine  traffic  stops.  Among  other 
things,  the  MDSP  suggested  requiring 
certification  labels  for  large  commercial 
vehicles,  including  trailers,  to  be  made 
of  metal,  with  raised  or  recessed  letters 
and  numbers  (see  RIN  2127-AE71). 
In  response  to  the  MDSP  petition, 
NHTSA  will  consider  the  need  to 
improve  the  permanency  and  legibility 
of  the  certification  labels  for  large 
trailers,  and  possible  ways  to  improve 
the  labels.  Since  these  labels  include  the 
VIN,  any  improvements  to  the 
certification  label  will  have  the  effect  of 
improving  the  permanency  and 
legibiHty  of  the  VIN.  In  addition, 
NHTSA  will  request  comments  in  that 
rulemaking  on  whether  small  trailers 
should  also  meet  the  requirements  being 
proposed  for  large  trailers,  and  whether 
some  different  approach,  other  than  the 
proposed  metal  label  requirement, 
would  be  more  effective  for  the 
certification  labels.  Since  that 
rulemaking  will  address  AAMVA's 
concerns  about  the  permanency  and 
legibility  of  VIN  markings,  AAMVA's 
petition  is  moot. 

Authority:  49  U.S.C.  322,  30111,  30162; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on  September  21. 1994. 
Barry  Felrice, 

Associate  Administrator,  for  Rulemaking. 
[FR  Doc.  94-23731  Filed  9-23-94:  8:45  am) 

BILLING  CODE  4910-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Public  Hearing 
and  Extension  of  Public  Comment 
Period  on  Three  Proposed  Rules  To 
List  Four  Species  as  Endangered  and 
One  Species  as  Threatened 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of  public 
hearing  and  extension  of  pubUc 
comment  period. 

SUMMARY:  The  Fish  and  Wildfife  Service 
(Service),  under  the  Endangered  Sp)ecies 
Act  of  1973.  as  amended,  gives  notice 
that  a  public  hearing  will  be  held  on  the 
proposed  endangered  status  for  the  San 
Diego  fair>'  shrimp,  Quino  checkerspot 
butterfly.  Laguna  Mountains  skipper 
butterfly,  and  Downingia  concolor  var. 
brevier  and  on  the  proposed  threatened 
status  for  Limnanthes  gracilis  ssp. 
parishii.  The  hearing  will  allow  all 


interested  parties  to  submit  oral  or 
written  comments  on  these  proposals. 
DATES:  A  public  hearing  will  be  held 
from  6  to  8  p.m.  on  Wednesday.  October 
19, 1994,  in  Rancho  Bernardo  (North 
County  San  Diego),  California.  The 
public  comment  period  will  be 
extended  to  October  31,  1994. 
Comments  from  all  interested  parties 
must  be  received  by  October  31, 1994. 
ADDRESSES:  The  hearing  on  Wednesday, 
October  19. 1994.  will  be  held  at  the 
Radisson  Hotel.  11520  West  Bernardo 
Court,  Rancho  Bernardo  (North  County 
San  Diego),  California.  Written 
comments  and  materials  may  be 
submitted  at  the  hearing  or  may  be  sent 
directly  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  Comments  and  materials 
received  will  be  available  for  public 
inspection  during  business  hours  by 
appointment,  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gail  Kobetich,  (telephone  619/431- 
9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Laguna  Mountains  skipper,  a 
small  butterfly  within  the  skipper 
family  (Hesperiidae),  is  about  3 
centimeters  (cm)  (1  inch)  in  length  and 
distinguished  from  other  subspecies  by 
extensive  white  wing  markings.  The 
Laguna  Mountains  skipj>er  occurs  in 
open  meadows  of  pine  forest  and  is 
currently  found  at  one  site  in  the 
Laguna  Mountains  and  one  site  on 
Mount  Palomar  in  San  Diego  County. 

The  Quino  checkerspot,  is  a  small 
member  of  the  brush-footed  butterfly 
family  (Nymphalidae).  It  is  about  3  cm 
(1  inch)  in  length  and  checkered  with 
dark  brown,  reddish,  and  yellowish 
spots.  The  Quino  checkerspot  is 
restricted  to  sunny  openings  on  clay 
soils  formed  from  gabbro  parent 
materials  within  shrubland  habitats  of 
the  interior  foothills  of  southwestern 
Cahfomia  and  northwestern  Baja 
California.  Mexico.  The  Quino 
checkerspot  may  have  been  one  of  the 
most  abundant  butterflies  in  San  Diego. 
Orange,  and  western  Riverside  Counties 
during  the  early  part  of  the  twentieth 
century.  Currently  five  to  six 
populations  remain  in  San  Diego  and 
southern  Riverside  Counties. 

The  San  Diego  fairy  shrimp,  is  a 
member  of  the  Branchinectidae.  a 
freshwater  crustacean,  family  in  the 
Order  Anostraca  (fairy  shrimp).  It  is  a 
small  and  delicate  animal  with  large 
stalked  compound  eyes,  no  carapace, 
and  11  pairs  of  swimming  legs.  The  San 
Diego  fairy  shrimp  is  restricted  to  vernal 


pools  in  San  Diego  County  from  San 
Marcos  and  Ramona  south  to  Otay  Mesa 
and  at  Valle  de  Palmas  in  northwestern 
Baja  California,  Mexico. 

Downingia  concolor  var.  brevior,  is  a 
low,  blue-flowered  annual  that  is 
restricted  to  grassy  meadows  that  are 
vemally  wet  (wet  during  the  rainy 
season)  with  saturated  soil  conditions.  It 
is  restricted  to  the  Cuyamaca  Valley  in 
the  vicinity  of  Cuyamaca  Lake,  San 
Diego  County.  Limnanthes  gracilis  var. 
parishii,  is  a  low,  widely-branching 
aimual  with  white  flowers.  There  are 
fewer  than  20  population  of  L  gracilis 
ssp.  parishii  in  the  Palomar,  Cuyamaca, 
and  Laguna  Mountains  and  on  Santa 
Rosa  Plateau.  The  largest  population, 
which  includes  most  of  the  individuals, 
is  found  in  the  Cuyamaca  Valley. 

These  species  are  threatened  by  one 
or  more  of  the  following  factors:  grazing, 
habitat  destruction  and  fragmentation 
from  agricultural  and  urban 
development,  alteration  of  wetlands, 
recreational  activities,  collection  by 
lepidopterists  and  other  human 
disturbances,  stochastic  events,  exotic 
plants,  and  the  inadequacy  of  existing 
regulatory  mechanisms. 

On  August  4,  1994,  the  Service 
published  three  rules  in  the  Federal 
Register  that  proposed  the  Laguna 
Mountains  skipper  and  Quino 
checkerspot  as  endangered  (59  FR 
39868).  the  San  Diego  fairy  shrimp  as 
endangered  (59  FR  39874),  and 
Downingia  concolor  var.  brevior  as 
endangered  and  Limnanthes  gracilis 
ssp.  parishii  as  threatened  (59  FR 
39879).  In  response  to  a  formal  request 
from  William  Hazeltine,  environmental 
consultant,  Oroville,  California,  the 
Service  has  scheduled  a  public  hearing 
on  Wednesday,  October  19.  1994  at  the 
Radisson  Hotel,  11520  West  Bernardo 
Court.  Rancho  Bernardo  (North  County 
San  Diego),  California. 

Those  parties  wishing  to  make  a 
statement  for  the  record  should  bring  a 
copy  of  their  statement  to  present  to  the 
Service  at  the  start  of  the  hearing.  Oral 
statements  may  be  limited  in  length,  if 
the  number  of  parties  present  at  the 
hearing  necessitates  such  a  limitation. 
There  are,  however,  no  limits  to  the 
length  of  written  comments  or  materials 
presented  at  the  hearing  or  mailed  to  the 
Ser\'ice.  Written  comments  will  be  given 
the  same  weight  as  oral  comments. 
Written  comments  may  be  submitted  at 
the  hearing  or  mailed  to  the  address 
given  in  the  ADDRESSES  section  of  this 
notice.  The  comment  period  closes  on 
October  31,  1994. 

Authority  '*' 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
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amended.  (16  U.S  C.  1361-1407.  16 
use.  1531-1544.  16  US  C.  4201-4245. 
Pub.  L.  99-625,  100  Stat.  3500).  unlnss 
otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Kndangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

(Proposed  Rule  and  Notice  of  Public  Hearing: 
San  Diego  fairy  shrimp,  Quinocheckerspot, 
Laguna  Mountains  skipper,  Downingia 
conro/or  var.  hrpv/or;  endangered  without 
critical  habitat:  Limnanthes  gracilis  ssp. 
parishii.  threatened  without  crititnl  habitat.) 

Dated:  September  19.  1994, 
Thomas  Dwyer. 

Acting  Regional  Director,  Region  U.S.  Fish 
and  Wildlife  Service. 
■|FR  Doc,  94-23555  Filed  9-23-94;  8:45  am) 

WLUMO  CODE  4310-S6-M 


50  CFR  Part  23 

RIN  1018-AC5S 

Export  of  American  Ginseng  Harvested 
In  1994-1996  Seasons 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  regulates  certain  international 
trade  in  plant  and  animal  species. 
Export  of  plants  and  animals  listed  in 
CITES  Appendix  II  may  occur  only  if 
the  Scientific  Authority  has  advised  the 
permit-issuing  Management  Authority 
that  such  export  will  not  be  detrimental 
to  the  survival  of  the  species  and  if  the 
Management  Authority  is  satisfied  that 
the  plant  or  animal  specimens  to  be 
exported  were  not  obtained  in  violation 
of  laws  for  their  protection.  Export  of 
cultivated  specimens  of  plants  listed  in 
Appendix  II  may  occur  under 
certificates  issued  by  the  Management 
Authority  if  it  is  satisfied  that  the  plants 
to  be  exported  were  artificially 
propagated. 

This  document  announces  proposed 
findings  on  export  of  American  ginseng 
(Panax  quinquefolius)  hom  the  1994- 
1996  harvest  seasons  in  22  States.  The 
U.S.  Fish  and  Wildlife  Service  (Service) 
reviews  information  and  data  on  the 
topics  described  in  this  proposed  rule  as 
a  basis  for  determining  whether  to 
continue  approval  of  expbrt  from 
specified  States  for  the  1994-96  harvest 
seasons  or  to  initiate  changes.  For  Iowa 
and  Wisconsin,  approval  is  only  for 
iaM4.  In  addition,  the  State  of  North 
Dakota  has  applied  to  export  cultivated 


ginseng  under  a  State  program,  the  State 
of  Maine  has  submitted  legislation 
which  has  been  signed  to  set  up  a  State 
program  for  the  export  of  cultivated 
ginseng  and  is  working  to  finalize  the 
details  of  the  program  and  to  apply  for 
export  approval;  and  the  State  of 
Michigan  has  submitted  draft  legislation 
and  is  intending  to  complete  its 
application  to  export  cultivated  ginseng 
under  a  State  program  soon.  The  Service 
proposes  to  approve  only  exports  of 
cultivated  ginseng  from  those  three 
States,  contingent  on  submission  of 
adequate  final  State  information. 

Monitoring  State  ginseng  programs  for 
16  years  has  shown  that  the  States  from 
which  ginseng  export  has  been 
approved  are  likely  to  continue  to 
satisfy  CITES  requirements.  To  ensure 
that  this  is  so.  the  Service  plans  to 
continue  its  monitoring  in  accordance 
with  the  procedures  described  herein, 
which  have  been  somewhat  streamlined 
and  clarified.  This  monitoring  includes 
analysis  of  program  reports  made 
available  to  the  Service  no  later  than 
May  31  each  year  from  each  State  from 
which  ginseng  export  is  approved. 
These  annual  reports  document  the 
most  recent  previous  harvest  and  the 
current  status  of  the  State's  program  for 
ginseng. 

The  requirement  tliat  all  ginseng  be 
inspected  and  certified  by  State  officials 
is  being  modified  to  require  that  all  wild 
ginseng  be  inspected  and  certified  by 
State  officials.  Cultivated  ginseng  may 
be  certified  by  licensed  or  registered 
dealers  approved  by  the  State  to  make 
such  an  accounting.  This  change  is 
being  considered  since:  (1)  The  origin  of 
the  roots  is  declared  as  to  whether  the 
plant  was  cultivated  or  taken  from  the 
wild;  and  (2)  the  marked  difference  in 
appearance  and  price  between  wild  and 
cultivated  ginseng  make  it  reasonably 
unlikely  that  wild  ginseng  would  be 
sold  as  cultivated  ginseng. 
DATES:  The  Service  will  consider  all 
information  and  comments  received  by 
October  2B.  l'<94.  in  making  its  final 
decision  on  this  proposal.  State  ginseng 
program  reports  are  due  by  May  31  of 
1995.  1996. and  1997. 
ADDRESSES:  Please  send  correspondence 
concerning  this  document  to  Chief. 
Office  of  Management  Authority.  U.S. 
Fish  and  Wildlife  Scr\ice.  1849  C  Street. 
N.W.  (MS-ARLSQ-420C).  Washington, 
DC  20240.  Express  and  messenger 
deliveries  should  be  addressed  to  Chief, 
Office  of  Management  Authority.  Room 
430,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203.  Materials 
received  will  be  available  for  public 
inspection  by  appointment  from  7:45 
am  to  4:15  pm,  Monday  through  Friday, 


at  the  Office  of  Management  Authority 
at  the  Arlington  address, 
FOR  FURTHER  INFORMATION  CONTACT: 
Management  Authority  Marshall  P 
Jones,  Chief.  Office  of  Management 
Authority.  US.  Fish  and  Wildlife 
Serx'ice.  1849  C  Street.  N.W.  (MS- 
ARLSCM20C).  Washington.  DC  20240; 
fax  number  703-358-2280.  telephone 
703-358-2095. 

Scientific  Authority:  Dr.  Charles  W 
Dane.  Chief.  Office  of  Scientific 
Authority  (MS-ARLSQ-725).  US,  Fish 
and  Wildlife  Service,  Washington.  DC 
20240;  fax  number  703-358-2276, 
telephone  703-358-1708. 
SUPPLEMENTARY  INFORMATION:  The 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES)  regulates  certain 
international  trade  in  CITES-listed 
species.  Export  of  specimens  of  species 
listed  in  Appendix  II  of  the  treaty  may 
only  occur  upon  approval  of  a  Scientific 
Authority  and  a  Management  Authority 
of  the  country  of  export.  In  the  United 
States,  the  Scientific  Authority  and 
Management  Authority  responsibilities 
are  assigned  to  the  Secretary  of  the 
Interior  and  are  carried  out  by  offices  of 
the  U.S.  Fish  and  Wildlife  Service. 

CITES  provides  for  listing  of  whole 
plants  and  specifically  designated  parts 
and  derivatives  of  Appendix  11  plants. 
Since  1973,  whole  plants  and  roots  of 
American  ginseng  (Panax 
quinquefolius)  have  been  so  listed.  In 
1985,  for  reasons  unrelated  to  the  trade 
in  American  gin.seng,  the  CITES  Parties 
(member  countries)  revised  listing 
practices  and  decided  to  regulate  not 
only  whole  specimens  of  plants  on 
Appendix  II,  but  also  all  their  readily 
recognizable  parts  and  derivatives, 
unless  they  were  specifically  excluded. 
As  a  consequence,  the  listing  for  ginseng 
needed  restatement,  and  the  listing 
proposal  adopted  by  the  Parties 
(November  22,  1985,  50  FR  48212) 
continues  to  regulate  ginseng  exports, 
including  plants,  whole  roots, 
essentially  intact  roots,  and  root  chunks 
and  slices'  (50  CFR  23.23(d)(.<)l. 

The  Service  may  issue  findings  yearly 
or  for  more  than  one  year.  It  began 
making  multiyear  findings  for  the  export 
of  American  ginseng  on  a  State-by-State 
basis  with  issuance  of  the  Scientific 
Authority  and  Managemer.t  Authority 
findings  to  cover  the  1982-64  harvest 
seasons.  On  October  4,  l<j8iJ  (47  FR 
43701).  the  Service  reported  that  it 
found  that  the  status  of  wild  ginseng  did 
not  appear  to  vary  greallj  from  one  year 
to  the  next  within  any  gi\>n  State,  and 
that  the  existing  information  compiled 
was  adequate  to  justify  findings  under 
CITES  for  3  years.  The  initial  multiyear 


rule  was  followed  by  a  second  such  rule 
for  the  1985-87  harvest  seasons  (50  FR 
39691.  September  30.  1985;  50  FR 
42027.  October  17.  1985),  and 
subsequent  rules  for  the  1988-90 
seasons  (53  FR  33815,  September  1. 
1988)  and  the  1991-93  seasons  (56  FR 
41806.  August  23.  1991). 

The  Service  uses  information 
compiled  since  1977  to  make  the 
multiyear  findings.  This  notice  concerns 
the  Service's  proposed  findings  to 
approve  the  export  of  American  ginseng 
to  be  collected  in  certain  States  in  the 
1994—96  harvest  seasons.  The  Service 
plans  to  continue  to  review  current 
biological  and  harvest  information 
concerning  ginseng  and  those  State 
programs  approved  for  exporting  of 
their  ginseng.  The  State  information 
previously  submitted  need  not  be 
resubmitted  if  it  is  incorporated  by 
reference  and  its  validity  reaffirmed. 
The  Service  is  retaining  the  option  to 
revise  3-year  findings  whenever 
warranted  by  information  that  shows 
the  need  for  change.  The  procedures 
herein  have  been  somewhat  streamlined 
and  clarified,  and  the  Service  would 
welcome  comments  concerning  further 
simplification  of  these  procedures. 

Scientific  Authority  Criteria 

The  overall  criteria  used  by  the 
Scientific  Authority  in  finding  whether 
export  will  not  be  detrimental  to  the 
survival  of  a  species  are  generally  as 
follows  (summarized  from  a  notice  of 
July  11.  1977;  42  FR  35800): 

1.  Whether  such  export  has  occurred 
in  the  past  and  has  appreciably  reduced 
numbers  or  distribution  of  the  species; 

2.  Whether  such  export  has  or  is 
expected  to  increase,  remain  constant, 
or  decrease;  and 

3.  Whether  the  life-history  parameters 
of  the  species  and  relevant  structure  and 
function  in  its  ecosystems  indicate  that 
the  present  or  proposed  levels  of  export, 
considered  with  the  potential  impacts  of 
other  factors,  are  expected  to 
appreciably  reduce  the  numbers  or 
distribution  of  the  species,  or  cause 
signs  of  appreciable  ecological  stress 
within  the  species  and/or  in  other 
species  within  its  ecosystems. 

For  ginseng,  the  evaluation  for 
nondetriment  by  the  Scientific 
Authority,  in  accordance  with  these 
general  criteria,  is  based  on  the 
information  and  data  submitted  on  the 
following  topics  by  each  affected  State 
and  from  other  appropriate  sources. 
Information  previously  submitted  that 
remains  valid  need  only  be  referenced. 

The  following  information  and  data 
for  wild  ginseng  can  be  conveniently       • 
recorded  by  natural  region(s)  of  the 
State  or  by  county,  preferably  on  a  State 


map,  or  in  a  table  of  the  counties. 
Ginseng  is  to  be  considered  wild  if  it 
occurs  in  naturally  perpetuated  habitat 
where  the  species  is  naturally 
propagated  or  with  only  limited 
planting  of  seeds  and  with  no 
subsequent  tending  of  plants  or  habitat 
before  harvest. 

1.  Historic  distribution  of  ginseng, 
with  indication  of  optimal  habitat. 

2.  Location  and  approximate  acreage 
of  statute-protected  lands  in  the  State  on 
which  wild  ginseng  occiu-s  and  where 
collecting  is  prohibited. 

3.  Present  abundance  of  ginseng, 
using  the  indices  of  0  =  absent,  1  =  rare, 
2  =  occasional.  3  =  frequent. 

4.  Density  within  the  ginseng 
populations  for  each  natural  region  (or 
county)  where  present,  using  the  indices 
of  1  =  sparse,  2  =  moderate,  3  =  dense. 

5.  Harvest  collecting  intensity,  using 
the  indices  of  0  =  none.  1  =  light,  2  = 
moderate,  3  =  heavy. 

6.  Preferably  by  natural  regions  of  the 
State  (or  by  county)  rather  than 
statewide,  the  average  number  of  roots 
per  pound  (dry  weight)  as  purchased  by 
dealers. 

7.  Information  on  trends  in  wild 
ginseng  populations  for  the  State  or,  if 
possible,  natural  regions  of  the  State, 
indicating  whether  populations  are 
apparently  increasing,  stable, 
decreasing,  or  being  e.xtirpated. 

In  addition  for  the  wild  ginseng,  the 
following  information  and  data  can  be 
provided  in  narrative  form: 

1.  Approximate  niunber  of  ginseng 
collectors  (diggers)  in  the  State  and 
whether  the  number  appears  to  be 
increasing,  stable,  or  decreasing. 

2.  A  description  (or  copy)  of  the 
State's  regulations  for  the  annual 
harvest  of  wild  ginseng,  including  (a) 
designated  harvest  season — preferably 
to  begin  after  seeds  are  mature;  and  (b) 
harvest  requirements,  such  as  (i) 
minimum  size  or  age  of  plants  allowed 
to  be  collected — at  least  3-leaf  (3-prong) 
is  recommended,  and  (ii)  whether  seeds 
from  collected  plants  are  to  be  planted 
and  only  at  the  harvest  sites,  etc. 

3.  Number  of  pounds  (dry  weight)  of 
ginseng  roots  certified  by  the  State  for 
export. 

4.  Information  on  trends  in  roots  per 
pound  (dry  weight)  for  the  State  or,  if 
possible,  natural  regions  of  the  State, 
indicating  whether  the  number  of  roots 
per  pound  appears  to  be  increasing, 
stable,  or  decreasing. 

5.  A  brief  description  of  any  research 
projects  related  to  ginseng's  status  that 
the  State  has  initiated  or  that  are 
ongoing  in  the  State. 

6.  The  State's  opinion,  based  on  the 
information  and  data  provided  on  the 
topics  above  and  any  other  information 


and  data  that  the  State  may  provide,  as 
to  whether  the  removal  of  the  ginseng 
from  the  wild  in  the  State  might  have 
been  adverse  for  the  State's  entire 
population  of  the  species. 

For  cultivated  ginseng,  the  following 
information  and  data  can  be  provided  in 
map.  tabular,  or  narrative  form.  Ginseng 
is  considered  cultivated  when  it  is 
artificially  propagated  and  maintained 
under  controlled  conditions,  for 
example  in  intensively  or  intermittently 
prepared  or  managed  gardens  or  patches 
under  artificial  or  natural  shade. 

1 .  Counties  in  which  ginseng  is 
commercially  cultivated. 

2.  The  number  of  pounds  (dr}'  weight) 
of  cultivated  ginseng  roots  certified  by 
the  State  for  export. 

Management  Authority  Criteria 

In  addition  to  the  Scientific  Authority 
finding  that  ginseng  exports  will  not  be 
detrimental  to  the  survival  of  the 
species,  the  Management  Authority 
must  be  satisfied  (1)  that  the  ginseng 
was  not  obtained  in  contravention  of 
laws  for  its  protection,  and  (2)  as  to 
whether  it  was  of  wild  or  cultivated 
origin. 

Criteria  used  by  the  Management 
Authority  in  determining  a  State 
program's  qualifications  for  export  are 
that  the  State  has  adopted  and  is 
implementing  the  following  regulatory 
measures  (see  50  FR  39691,  September 
30,  1985): 

1.  A  State  ginseng  law  and  regulations 
mandating  State  licensing  or  registration 
of  persons  purchasing  or  selling  ginseng 
collected  or  grown  in  that  State. 

2.  State  requirements  that  these 
licensed  or  registered  ginseng  dealers 
maintain  true  and  complete  records  of 
their  commerce  in  the  annually 
harvested  ginseng  and  provide  copies  of 
such  records  to  the  State  in  a  signed  and 
dated  statement  at  least  every  90  days 
(within  15  days  of  end  of  each  quarter 
of  calendar  year)  and  a  year-end 
accounting  of  the  total  commerce  for  the 
year. 

3.  Dealer  records  required  to  show- 
date  of  transaction,  whether  roots  and 
plants  were  wild  or  cultivated,  if  roots 
were  dried  or  fresh  (green)  at  time  of 
transaction,  weight  of  roots,  weight  or 
number  of  plants.  State  of  origin  of  roots 
or  plants,  and  identification  niunbers  of 
the  State  certificates  used  to  ship 
ginseng  from  the  State  of  origin.  The 
name  and  address  of  the  seller  or  buyer 
of  record  of  the  ginseng  shall  be 
maintained  by  the  dealer  on  his/her 
ovm  copy  of  commerce  record  forms 
supplied  by  the  State(s)  of  licensing  and 
shall  be  made  available  to  the  State 
ginseng-program  manager(s)  upon 
request. 
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4.  Inspection  and  certification  by 
State  personnel  of  all  wild  ginseng 
harvmted  in  thu  State  to  authenticate 
that  ginseng  was  legally  obtained  from 
wild  sources  within  the  State. 
Cultivated  ginseng  harvested  in  the 
State  may  be  certified  by  licensed  or 
registered  dealers  approved  by  the  State 
to  make  such  an  accounting  of  this 
ginseng. 

Experience  has  shown  the  value  of  an 
inspection  and  certification  program  by 
State  officiaUs)  who  can  doc\unent  both 
the  weight  of  the  ginseng  roots  (weight 
or  number  of  plants)  involved  and  that 
they  were  legally  taken  from  the  wild  or 
cultivated  in  that  State.  Dealer 
certification  for  cultivated  ginseng  is 
being  considered  because  the  declared 
origin  of  the  root  is  indicative  of 
whether  it  is  wild  or  cultivated  and  the 
marked  difference  in  appearance  and 
price  between  wild  and  cultivated 
ginseng  makes  it  reasonably  unlikely 
that  wild  ginseng  would  be  certified  by 
a  State-approved  dealer  as  cultivated. 
Cultivated  ginseng  may  be  recorded  by 
such  a  dealer  and  exported  with 
appropriate  CITES  export  documents 
without  further  certification  by  State 
officials. 

5.  Ginseng  unsold  by  March  31  of  the 
year  after  harvest  must  be  weighed  by 
the  State,  and  the  dealer,  digger,  or  root 
owner  given  a  State  weight  receipt. 
Future  State  export  certification  of  this 
stock  for  export  is  to  be  issued  against 
the  State  weight  receipt. 

6.  Certificate  of  origin  forms  for  wild 
ginseng  must  remain  in  State  control 
until  issued  at  certification.  The 
certificate  of  origin  forms  for  all  ginseng 
must  contain  the  following  information: 

(a)  State  of  origin: 

(b)  Serial  number  of  certificate; 

(c)  Dealer's  State  registration  number; 

(d)  Dealer's  shipment  number  for  that 
harvest  season; 

(e)  Year  of  harvest  of  ginseng  being 
certified; 

(f)  Designation  as  wild  or  cultivated 
roots  or  plants; 

(g)  Designation  as  dried  or  fresh  (green) 
roots,  nr  live  plants; 

(h)  Weight  of  roots  or  plants  (or  numlwr 
of  plants)  separately  expressed  both 
numerically  and  in  writing; 

(i)  Verified  statement  by  State  ginseng 
official  that  the  ginseng  was  obtained 
in  that  State  in  accordance  with  the 
State  law  of  that  harvest  year; 

())  Name  and  title  of  State  certifying 
official: 

(k)  Date  of  certification; 

(I)  Signatures  of  both  the  dealer  and  the 
State  official  making  certification. 
This  certificate  should  be  issued  in 

tripUcate.  with  the  original  designated 


for  the  dealer's  use  in  commerce,  first 
copy  for  dealer  records,  and  second 
copy  retained  by  the  State  for  reference. 

7.  State  regulations  that  (a)  prohibit 
export  from  the  State  of  its  ginseng 
without  certification  by  the  State  of 
origin,  and  (b)  require  uncertified 
ginseng  supplied  to  St  ate- registered 
dealers  to  be  returned  to  the  State  of 
origin  within  30  calendar  days  for 
certification.  Failure  to  have  such 
ginseng  certified  will  render  those  roots 
illegal  for  commerce  under  State  law. 

Each  Slate  from  which  ginseng  export 
is  approved  shall,  without  further 
notice,  make  program  information  on 
each  year's  harvest  available  to  the 
Service's  Office  of  Management 
Authority  no  later  than  May  31  of  the 
subsequent  year  (e.g.,  the  State's  1994 
ginseng  data  should  be  received  by  May 
31,  1995).  These  data  should  be 
sufficient  to  satisfy  the  Scientific 
Authority  criteria  indicated  above.  The 
following  information  is  needed  to 
satisfy  the  Management  Authority 
criteria: 

1.  Reaffirm  the  State  ginseng  program 
and  indicate  modifications,  if  any, 
concerning: 

(a)  State  ginseng  laws  and  regulations; 

(b)  Season  of  ginseng  harvest  and 
commerce; 

(c)  State  dealer,  digger,  and/or  grower 
license  or  registration  rules; 

(d)  Sample  of  required  ginseng-related 
licenses,  including  dates  of 
authorized  use; 

(e)  Fees  for  any  ginseng-related  license 
or  registration; 

(f)  Dealer,  digger,  or  grower  record 
maintenance  and  reporting 
requirements; 

(g)  Sample  of  current-year  dealer 
certificates  and  reporting  forms; 

(h)  Description  of  State  certification 
system  for  wild  and  cultivated 
ginseng  legally  harvested  within  the 
State,  including  controls  to  deter 
uncertified  ginseng  from  moving  out 
of  or  into  the  State; 

(i)  Name,  address,  telephone  number, 
and  fax  number  of  State  official  to 
contact  concerning  such  information. 

2.  The  State  data  should  also  include 
information  on  the  following: 

(a)  Pounds  (dry  weight)  of  wild  and  of 
cultivated  ginseng  roots  and  weight  or 
number  of  live  plants  (i)  harvested 
and  (ii)  certified  by  the  Slate,  and  (iii) 
the  pounds  of  each  bought  and  sold 
from  in-State  and  fi-om  out-of-State 
sources; 

(b)  How  dealers  not  resident  in  the  State 
obtain  certification  for  ginseng  roots 
harvested  in  that  State  and  how  this 
type  of  commerce  is  controlled  by 
State  law; 


(c)  Ginseng  law  enforcement 
procedures,  violations  discovered, 
and  remedies;  and 

(d)  A  sample  of  the  current-year  State 
certificate  of  legal  take  and  origin. 

Program  for  Cultivated  Ginseng 

On  October  21, 1980  (45  FR  68944), 
the  Service  announced  that  it  would 
approve  export  of  cultivated  ginseng 
only  from  States  for  which  the  export  of 
wild-collected  ginseng  was  approved 
because  those  States  had  programs  that 
could  adequately  document  the  source 
of  the  ginseng.  On  October  4,  1982  (47 
FR  43701),  the  Service  announced  that 
it  would  approve  export  of  cultivated 
ginseng  from  other  States  if  procedures 
had  been  implemented  to  minimize  the 
risk  that  wild-collected  plants  would  be 
claimed  as  cultivated.  The  Service 
continues  to  consider  granting  such 
approval. 

"The  State  of  North  Dakota  has  applied 
to  export  cultivated  ginseng,  and  the 
Service  is  proposing  to  approve  such 
exports  from  this  State.  North  Dakota  is 
considered  outside  the  native  range  of 
ginseng.  The  State  of  Michigan  (which 
is  within  the  native  range  of  the  species) 
was  granted  interim  approval  to  export 
cultivated  ginseng  from  the  1993 
harvest.  The  State  has  been  working 
with  the  Service  to  finalize  procedures 
under  a  new  State  law  and  is  planning 
on  completing  their  submission 
requesting  approval  of  their  ginseng 
program  prior  to  the  publication  of  the 
final  rule.  The  Service  is  considering  the 
approval  of  such  exports  from  this  State. 
The  Service's  proposal  to  approve 
Michigan's  program  is  dependent  upon 
receiving  the  required  information.  The 
State  of  Maine  (which  is  within  the 
native  range  of  the  species)  has  passed 
legislation  setting  up  a  State  program  for 
cultivated  ginseng  and  is  working  to 
complete  their  submission  for  export 
approval  for  cultivated  ginseng  only. 
The  Service  is  considering  the  approval 
of  such  exports  pending  satisfactory 
completion  of  the  application  for  export 
approval. 

Previous  Export  Approval 

On  August  23,  1991  (56  FR  41806), 
the  Service  approved  multiyear  export 
of  1991-93  harvested  ginseng  only  from 
States  with  a  legally  regulated  ginseng 
program  that  provided  for  a  State 
certification  and  inspection  system  and 
that  satisfied  the  other  criteria  of  the 
Management  Authority  and  the 
Scientific  Authority.  "The  export  of  wild 
and  cultivated  ginseng  harvested  from 
1991  through  1993  was  approved  only 
trom  the  19  States  indicated  in  the  Code 
of  Federal  Regulations  [50  CFR 
23.51(e)(1))— see  the  1991-1993  column 


in  the  table  at  the  end  of  this  document. 
Documents  containing  information  that 
provided  the  basis  for  the  Service's 
findings  of  legal  take  and  origin  are  on 
file  at  the  Office  of  Management 
Authority  at  the  address  given  above. 

Such  export  approval  means  that  any 
ginseng  legally  harvested  during  those 
years  from  Service-approved  State 
programs  may  be  exported  at  any  time 
when  accompanied  by  appropriate  State 
certification  and  valid  Federal  export 
documents  granted  by  the  U.S. 
Management  Authority.  For  example, 
ginseng  legally  harvested  in  1992  under 
a  Service-approved  State  program  may 
be  exported  in  1994  when  accompanied 
by  the  1992  State  certificate  of  origin,  a 
1994  export  dociunent  issued  by  the 
Management  Authority,  and  an 
exporter's  invoice. 

Multiyear  Findings 

As  a  result  of  monitoring  State 
ginseng  programs  and  the  status  of 
ginseng  since  1977,  the  Service  expects 
that  States  from  which  the  export  of 
ginseng  has  been  approved  will 
continue  to  satisfy  CITES  reqmrements 
and  that  continued  export  of  ginseng 
from  these  States  will  not  be  detrimental 
to  the  survival  of  the  species.  Therefore, 
States  previously  approved  for  export  of 
ginseng  for  the  1991-93  harvest  seasons 
need  not  submit  completely  new 
applications  for  export  program 
approval  for  the  1994-96  harvest 
seasons.  However,  in  relation  to  both 
the  set  of  criteria  used  by  the  Scientific 
Authority  and  the  set  used  by  the 
Management  Authority,  each  State 
needs  to  reaffirm  the  validity  of  its 
existing  program  and  to  notify  the 
Service  of  any  modifications  or  changes. 

This  report  with  information  on  the 
1993  harvest,  reaffirmation  of  the 
ongoing  State  program,  and  any  new 
progra;Ti  information  should  have  been 
received  by  May  31, 1994,  from  all 
States  from  which  ginseng  export  has 
been  approved  for  the  1991-93  harvest 
years  (see  56  FR  41806;  August  23, 
1991).  The  States  of  Iowa  and  Wisconsin 
have  been  notified  of  the  Service's 
concerns  over  the  lack  of  State 
certification  for  wild  ginseng.  Therefore, 
the  Service  is  proposing  to  approve 
export  of  wild  and  cultivated  ginseng 
from  these  two  States  for  1  year  only. 
Findings  allowing  further  export  will  be 
made  based  on  compliance  with  Service 
requirements.  The  Service  is  proposing 
to  find  that  the  status  of  the  species  and 
State  programs  is  such  that  the  1994-96 
harvests  of  ginseng  for  export  vdll  not 
be  detrimental  to  the  survival  of  the 
species  for  17  of  the  19  States  approved 
for  the  1991-93  harvest  seasons.  In 
addition,  the  Service  is  proposing  the 


approval  of  exports  of  cultivated 
ginseng  from  Maine  and  Michigan, 
pending  receipt  of  required  information, 
and  from  North  Dakota,  which  is 
outside  the  species'  native  range. 

Any  States  wishing  to  initiate  export 
programs  for  ginseng  should  begin 
working  with  the  Service  early  so  that 
their  finahzed  request  for  approval  can 
be  submitted  by  March  31  of  the  year  in 
which  the  State  anticipates  certifying 
that  season's  ginseng  for  export. 

Service  export  approval  is  subject  to 
revision  prior  to  the  1995  and  1996 
harvest  seasons  if  a  review  of 
information  reveals  that  Management 
Authority  or  Scientific  Authority 
findings  on  any  approved  State  may 
need  to  be  changed.  The  Service 
proposes  not  to  grant  general  approval 
for  export  of  ginseng  originating  in  any 
State  not  named  in  the  1994  codification 
of  50  CFR  23.51(e),  for  one  or  more  of 
the  following  reasons:  (1)  The  species 
does  not  occur  there;  (2)  no  harvest  of 
the  species  is  allowed  by  the  State;  or 
(3)  the  Service  does  not  have  current 
information  needed  for  Management 
Authority  and/or  Scientific  Authority 
findings. 

To  ensure  that  States  for  which 
ginseng  export  is  approved  by  the 
Service  maintain  successful  programs  so 
that  export  is  not  detrimental  to  the 
survival  of  this  species,  the  Service 
plans  to  annually  review  the  export 
documents  returned  from  U.S. 
Department  of  Agriculture  ports  and  the 
information  and  data  submitted  by  the 
States,  including  any  unexplained 
changes  in  harvest  levels  and  any  other 
concerns  presented  in  the  State- 
submitted  reports.  Taking  into  account 
the  State  evaluations,  the  Service  will 
continue  to  make  an  overall  evaluation 
on  the  status  of  ginseng.  Notices  will  be 
published  in  the  Federal  Register  in 
1995  and  1996  only  if  new  information 
or  changed  conditions  show  reason  for 
revised  findings  or  guidelines. 

Export  Procedures 

Valid  Federal  CITES  documents  are 
necessary  to  ex-port  wild  or  cultivated 
ginseng  roots,  major  root  parts,  or 
plants.  Applications  for  these 
documents  should  be  sent  to  the  Office 
of  Management  Authority  at  the  address 
given  above. 

Ginseng  may  only  be  exported 
through  ports  with  personnel  and/or 
facilities  of  the  U.S.  Department  of 
Agriailture  (USD A  ports)  that  have  been 
designated  by  the  U.S.  Department  of 
the  Interior  (49  FR  49238,  October  25, 
1984;  see  50  CFR  24.12).  For  each 
export,  the  exporter  must  present  to  the 
port  inspector  of  the  USDA  Animal  and 
Plant  Health  Inspection  Ser\'ice,  Plant 


Protection  and  Quarantine  (APHIS/ 
PPQ),  the  following: 

1 .  Ginseng  roots  or  plants  being 
exported. 

2.  Original  State  certificates  of  origin 
for  the  ginseng  (or  foreign  export 
documents  for  American  ginseng 
imported  into  the  United  States).  An 
exporter  or  dealer  may  split  an  original 
State  certificate  by  striking  a  line 
through  the  original  weight  on  the 
certificate  and  staling  in  numbers  and 
words  the  new  lower  weight  of  ginseng 
to  be  exported.  This  change  in  weight 
must  be  certified  by  the  dealer  or 
exporter  with  the  written  words  "I  made 
these  changes  on  (date)"  followed  by  the 
full  legal  signature  of  the  dealer  or 
exporter.  The  modified  State  certificate 
of  origin  must  bear  this  certified  change 
in  ink.  in  original  form,  and  be  readily 
legible  or  also  given  in  printed  style. 

3.  One  completed  Federal  CITES 
export  document  (permit  or  certificate) 
with  two  copies. 

4.  One  copy  of  the  exporter's  executed 
invoice. 

The  APHIS/PPQ  port  inspector  may 
sign  and  validate  the  QTES  documents 
only  after  a  satisfactory  inspection  of  the 
contents  of  the  State  certificate(s)  of 
origin,  the  exporter's  invoice,  CITES 
export  documentation,  and  the 
shipment.  Once  the  CITES  documents 
are  validated,  the  inspector  will  forward 
the  State  certificates,  one  copy  of  the 
CITES  export  document,  and  the 
exporter's  invoice  to  the  Office  of 
Management  Authority  for 
recordkeeping  and  reporting.  The 
second  copy  of  the  Federal  CITES 
export  document  goes  to  the  exporter. 
The  original  CITES  export  document 
authorizes  the  international  shipment  of 
the  ginseng  and  will  be  collected  by  the 
importing  country  for  its  recordkeeping 
and  repvorting. 

Request  for  Information  and  Comments 

The  Service  requests  information  and 
comments  on  (1)  the  status  of  ginseng 
throughout  its  range  or  in  any  portion  of 
its  range;  (2)  the  proposed  findings  that 
the  export  of  ginseng  from  any  of  the  22 
States  with  programs  to  be  approved 
will  not  be  detrimental  to  the  survival 
of  the  species;  and  (3)  the  status  criteria 
used.  Information  and  comments  also 
are  requested  on  the  criteria  and 
procedures  and  their  implementation 
for  determining  (1)  that  exported 
specimens  are  accurately  declared  as 
wild  or  cultivated;  (2)  that  the  ginseng 
(roots)  originated  in  a  particular  State; 
and  (3)  that  the  ginseng  is  not  collected 
in  contravention  of  laws  for  its 
protection. 

The  Service  also  requests  information 
on  environmental  or  economic  impacts 
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and  effects  on  small  entities  (including 
small  businesses,  small  organizations, 
and  small  governmental  jurisdictions) 
that  would  result  from  findings  for  or 
against  export  approval.  This 
information  may  aid  the  Service  in 
further  evaluating  the  conclusions 
stated  below.  This  proposed  rule  is 
issued  under  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U  S.C.  1531  et  seq  .  87 
Stat.  884,  as  amended),  and  was 
prepared  by  Mark  R.  Albert  and  Carol  L. 
Carson,  Office  of  Management 
Authority,  and  Charles  W.  Dane.  Bruce 
MacBryde.  and  Wayne  L.  Milstead, 
Office  of  Scientific  Authority. 

Effects  of  the  Rule  and  Required 
Determinations 

The  Service  has  determined  that  these 
proposed  findings  are  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
under  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4347).  and 
therefore  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

This  rule  was  not  subject  to  Office  of 


Executive  Order  12866.  For  the  1994-96 
harvest  seasons,  the  Service  analyzed 
the  impacts  and  again  concluded  that 
the  3-ycar  rule  will  not  have  significant 
economic  effects  on  a  substantial 
number  of  small  entities  as  outlined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  Exporters  normally 
derive  their  product  from  ginseng  roots 
harvested  in  a  number  of  States. 
Therefore,  the  approval  or  disapproval 
of  wild  ginseng  export  from  any  one 
State  would  not  significantly  affect  the 
industry.  Moreover,  because  the 
proposed  rule  would  treat  exports  on  a 
State-by-State  basis  and  proposes  to 
approve  export  in  accordance  with  State 
programs,  the  rule  would  have  little 
effect  on  small  entities  in  and  of  itself. 
The  proposed  rule  would  allow 
continued  international  trade  in  ginseng 
from  the  United  States  in  accordance 
with  CITES,  and  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  12612. 

It  also  has  been  determined  that  this 
proposed  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  44 


List  of  Subjects  in  50  CFR  Part  23 

Endangered  and  threatened  species. 
Exports.  Imports.  Plants  (agricuhure), 
Transportation.  Treaties. 

Proposed  Regulation  Promulgation 

PART  23— ENDANGERED  SPECIES 
CONVENTION 

Accordingly.  Part  23,  Subpart  F  of 
Title  50  (Chapter  I,  Subchapter  B)  of  the 
Code  of  Federal  Regulations  is  proposed 
for  amendment  as  set  forth  below: 

1.  The  authority  citation  for  Part  23 
continues  to  read  as  follows: 

Authority:  Convention  on  International 
Trade  in  Endangered  Species  of  Wild  Fauna 
and  Flora,  27  U.S.T.  108:  and  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C 
1531  etseq). 

Subpart  F— Export  of  Certain  Species 

S  23.51     [Amended) 

2.  In  §  23.51,  paragraph  (e)(1)  is 
proposed  to  be  revised  as  follows: 

923.51     American  ginseng  ^Panax 
quinquefolius) 


Management  and  Budget  review  under        U.S.C.  3501  et 

seq. 
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1996  harvests 

Harvest  year 

State 

19824  1963 

1984 

1985-1987 

1988-1990 

1991-1993 

1994-1996 

AiabWTM 

— 

_ 

_ 

•f 

•f 

•f 

AfkansM 

♦ 

♦ 

♦ 

.f- 

•♦■ 

♦ 

Georgia 

♦ 

•♦ 

■f 

•♦• 

+ 

♦• 

Ilhnots 

♦ 

♦ 

•f 

■f 

■¥ 

♦ 

Indwina _ 

■¥ 

•♦ 

■f 

♦ 

♦ 

■f 

IOW3    ••■■••••«••••••••••*•«••••••«••«••••«■•■•••••••••••••••••••••••■•••••• 

*■ 

•f 

♦ 

■f 

•♦• 

• 

Kentucky  

♦ 

•♦■ 

♦ 

♦ 

•f 

•♦■ 

Main* 

♦ 

•♦• 

■♦• 

•♦• 

♦ 

c 

"o'T'onQ  ..•••••«•••■#••••••••••«••••••»■•••••••■••••••••••••■••■■•■«•«> 

•f 

Michigan  „ .,.„..... 

- 

- 

- 

- 

- 

c 

Minnesota  ~ 

♦ 

♦ 

■f 

•f 

■f 

■f 

Missoun  

♦ 

•♦ 

■♦• 

+ 

♦ 

•f 

I'lOfin  Oaimina   ,..•»••■•.•••••••••••••••.••.••*•■*•.•.••••*.•. m.«m* 

♦ 

♦ 

♦ 

♦ 

♦ 

+ 

North  Dakota  » 

- 

- 

- 

- 

— 

c 

OhK)  „ 

♦ 

♦ 

♦ 

■♦ 

•♦■ 

■f 

Pennsylvania 

- 

- 

- 

♦ 

■f 

■f 

Tennessea ~ 

•♦■ 

C 

■f 

+ 

+ 

+ 

Vermonl  i..„ 

c 

•f 

♦• 

■»■ 

•♦■ 

+ 

Virginia 

♦ 

•♦• 

•f 

•f 

•f 

+ 

West  Viroinia  

^ 

^ 

> 

+ 

> 

4- 

Wisconsin  

♦ 

♦ 

•♦■ 

♦ 

■•• 

• 

♦  Expod  approved  lor  wild  and  cultivated  ginseng  roots  and  plants. 
c  Export  approved  only  lor  cultivated  (artificially  propagated)  ginseng. 
-  Export  either  not  requested  or  not  approved. 
'  Export  approved  tor  1994  only. 


3.  With  the  exception  of  the  Note, 
§  23.51(e)(2)  is  proposed  to  be  revised  as 
follows: 

§23.51     American  ginseng  ^Pana^r 
qumquefoiHJS). 


(e)(2)  Conditions  on  export:  All  roots 
and  plants  must  be  documented  as  to 
State  of  origin,  season  of  collection,  and 
dry  or  fresh  (green)  weight.  The  State 
must  certify,  or  for  cultivated  ginseng 
authorize  certification,  whether  roots 
and  plants  originated  in  that  State,  were 
legally  obtained  in  a  particular  season. 


and  are  wild  or  cultivated  (artificially 
propagated)  specimens.  Along  with  \he 
ginseng  to  be  exported,  the  following 
must  be  presented:  a  dealer's  or 
exporter's  executed  invoice,  the  State 
certification,  and  a  current  CITES  export 
document.  The  State  must  maintain  a 
ginseng  program  as  described  in  the 


current  final  rule.  Annual  program  data 
for  the  preceding  harvest  season  should 
be  available  to  the  Service's  Office  of 
Management  Authority  by  May  31  each 
year.  All  other  export  procedures  must 
be  followed  as  described  in  50  CFR 
parts  13, 14,  and  23. 
«        *        *        *        * 

Dated:  August  18,  1994 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(PR  Doc.  94-23739  Filed  9-23-94;  8:45  am) 
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Administration 

50  CFR  Part  675 

[Docket  No.  940958-4256;  ID  08ie94A] 

RIN:  0648-^G92 

Groundtish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

summary:  NMFS  proposes  regulations  to 
delay  the  opening  of  the  first  (roe) 
directed  fishing  season  for  the  offshore 
component  pollock  fishery  in  the  Bering 
Sea  and  Aleutian  Islands  (BSAI) 
management  area  from  January  1  to 
January  26  of  each  fishing  year.  This 
action  is  necessary  to  achieve  optimum 
roe  quality  and  increase  revenues  from 
the  BSAI  pollock  processed  by  the 
offshore  component  during  the  roe 
season.  The  proposed  action  also  would 
prohibit  vessels  used  to  fish  for  BSAI  or 
Gulf  of  Alaska  (GOA)  groundfish  or 
BSAI  ld"g  or  Tanner  crab  prior  to 
January'  26  from  participating  in  the 
offshore  component  pollock  fishery 
until  February  5.  This  10-day 
prohibition  on  entry  into  the  offshore 
component  fishery  would  not  apply  to 
vessels  used  to  participate  in  the 
Community  Development  Quota  (CDQ) 
program  prior  to  January  26  and  is 
necessary  to  discourage  participants  in 
the  offshore  component  pollock  fishery 
from  contributing  to  increased  fishing 
effort  in  other  fisheries  prior  to  the  start 
of  the  offshore  component  roe  season. 
This  action  is  intended  to  promote  the 
fishery  management  objectives  of  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  BSAI. 


DATES:  Comments  must  be  received  by 
October  26. 1994. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau.  AK  99802  (Attn: 
Lori  Gravel).  Copies  of  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  (EA/RIR/IRFA)  may 
be  obtained  from  the  aforementioned 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  J.  Salveson,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Fishing  for  groundfish  by  vessels  in 
the  exclusive  economic  zone  of  the 
BSAI  is  managed  by  the  Secretary  of 
Commerce  (Secretciry)  according  to  the 
FMP  for  the  Groundfish  Fishery  of  the 
BSAI.  The  FMP  was  prepared  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  under  the  Magnuson 
Fishery  Conservation  and  Management 
Act  and  is  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  620  and  675. 

Current  regulations  authorize  all  BSAI 
trawl  fisheries,  including  the  pollock 
fisheries,  to  start  on  January  20  of  each 
year.  Existing  regulations  at 
§675.20(a)(2)(ii)  also  authorize  the 
establishment  of  separate  pollock  total 
allowable  catch  (TAG)  amoimts  for  the 
Bering  Sea  and  Aleutian  Islands 
subareas  and  the  Bogoslof  District. 

Through  1995,  the  pollock  TACs 
specified  for  each  subarea  and  district 
initially  are  allocated  among  the 
Western  Alaska  CDQ  reserve  (7.5 
percent),  the  BSAI  operational  reserve 
(7.5  percent),  and  the  open  access 
fisheries  (85  percent,  of  which  35 
percent  is  allocated  to  the  inshore 
component  and  65  percent  to  the 
offshore  component).  The  portion  of  the 
TACs  allocated  to  the  inshore  and 
offshore  components  is  further 
apportioned  into  two  seasonal 
allowances.  The  first  allowance  (roe 
season)  is  available  for  directed  fishing 
from  January  1,  until  April  15,  and  the 
second  allowance  (non-roe  season)  is 
available  for  directed  fishing  from 
August  15,  until  December  31. 

Tne  Bering  Sea  pollock  fisher}'  has 
experienced  increased  harvesting  and 
processing  capacity  and  increased  effort 
in  recent  years  under  the  existing  open 
access  management  regime.  While  the 
TAG  annually  specified  for  pollock  in 
the  last  few  years  has  remained  fairly 
stable  between  1.2  and  1.3  million 
metric  tons,  the  increase  in  harvesting 
and  processing  capacity  has  led  to 


increasing  daily  catch  rates  and  reduced 
season  lengths  for  both  the  inshore  and 
offshore  components. 

Three  major  factors  affect  the  length 
of  the  pollock  roe  season:  Annual  TAG, 
the  amount  of  pollock  TAG  apportioned 
to  the  pollock  roe  season,  and  amount 
of  fishing  effort.  Regulations  authorizing 
the  seasonal  apportionment  of  pollock 
TACs  have  been  effective  since  1991.  In 
1991  and  1992,  40  percent  of  the  Bering 
Sea  pollock  initial  TAC  was 
apportioned  to  the  roe  season,  and  45 
percent  was  apportioned  in  1993  and 

1994.  Since  1991,  the  length  of  the 
Bering  Sea  pollock  roe  season  has 
decreased  each  year.  The  roe  season 
pollock  quota  was  harvested  in  52  days 
in  1991  and  46  days  in  1992.  Effective 
June  1. 1992,  through  December  31, 

1995,  pollock  TACs  are  apportioned 
among  the  offshore  component,  inshore 
component,  and  CDQ  pollock  fisheries. 
The  1993  roe  season  allowance 
apportioned  to  the  offshore  component 
was  harvested  in  33  days.  The  inshore 
component  roe  fishery  lasted  63  days 
from  January  20,  through  March  24. 
However,  a  strike  by  vessels  delivering 
onshore  delayed  fishing  until  the  first 
week  of  February.  The  inshore 
component's  roe  season  pollock 
apportionment  was  harvested  in  about 
48  days.  In  1994,  the  offshore 
component  roe  season  closed  on 
February  18  (29  days),  and  the  inshore 
component  roe  season  closed  on  March 
2  (41  days). 

Pollock  roe  produced  from  the  roe 
season  harvests  represents  a  substantial 
portion  of  the  gross  wholesale  value  of 
the  pollock  fishery  and  roe  maturity  is 
one  of  the  most  important  factors  in 
determining  product  value.  Good 
quality  mature  roe  receives  the  highest 
price,  followed  by  immature  and  over- 
mature roe.  Therefore,  in  order  to 
maximize  the  value  of  roe  production, 
industry  prefers  to  harvest  as  much  roe 
as  possible  during  the  p)eriod  of  peak  roe 
maturity  and  to  minimize  the  harvest  of 
immature  and  over-mature  roe. 
Although  the  timing  of  peak  roe 
maturity  varies  depending  on  the  age  of 
the  fish,  the  location  where  fish  spawn, 
and  ocean  conditions,  industry  sources 
report  that  the  period  of  peak  roe 
maturity  usually  occurs  between 
February  10  and  February  20. 

The  pollock  roe  season  length  has 
shortened  to  the  degree  that  some 
offshore  processors  participating  in  the 
open  access  fishery  believe  that  the 
fishery  closes  before  or  during  the 
timing  of  peak  roe  maturity. 
Consequently,  the  value  of  the  pollock 
harvest  is  significantly  lower  than  it 
could  be  if  the  season  were  delayed. 
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This  trend  lik«ly  will  continue  uiidor 
the  open  access  management  system. 

Concerns  about  a  shortened  roe 
season  do  not  appear  to  be  shared  by 
participants  in  the  inshore  component 
poilo<:k  fishery  or  some  of  the  offshore 
processors  who  also  participate  in  the 
CIX3  pollock  fisheries,  which  occur  after 
the  close  of  the  open  access  fishery. 
Inshore  prm  essors  report  that  peak  roe 
maturity  generally  occurs  during  the 
first  2  weeks  of  February  and,  because 
the  19<»4  roe  season  extended  into  early 
March,  the  Fishery  fully  encompassed 
the  period  of  peak  roe  maturity.  Delay 
of  the  inshore  component  roe  season 
would  likely  increase  the  harvest  of 
pollock  with  lower  valued,  over-mature 
roe. 

At  the  request  of  offshore  component 
processors,  the  Council  first  considered 
alternatives  for  delaying  the  pollock  roe 
season  at  its  June  1993  meeting.  Lack  of 
industry  consen.sus  on  a  preferred 
alternative  prevented  the  Council  from 
taking  action.  The  continued  shortening 
of  the  roe  season  in  1994  prompted  the 
Council  again  to  consider  alternative 
season  opening  dates  for  the  pollock  roe 
season. 

At  its  June  1994  meeting,  the  Council 
considered  the  testimony  and 
recommendations  of  its  Advisory  Panel, 
Scientific  and  Statistical  Committee. 
fishing  industry  representatives,  and  the 
public  on  alternative  dates  for  the  start 
of  the  pollock  roe  season.  For  the 
reasons  given  below,  the  Council 
determined  that  delaying  the  offshore 
component  roe  season  opening  date  to 
January  26  would  provide  the  most 
benefit  to  the  fishing  industry  and 
recommended  that  NMFS  initiate 
rulemaking  to  delay  the  opening  of  the 
offshore  component  pollock  roe  season 
until  this  date. 

To  discourage  a  shift  in  fishing  effort 
into  other  fisheries  by  pollock  vessels 
prior  to  January  26,  the  Council  also 
recommended  that  vessels  used  to  fish 
for  BSAI  or  GOA  groundfish  or  BSAI 
king  or  Tanner  crab  prior  to  January  26 
be  prohibited  from  participating  in  the 
offshore  component  pollock  fishery 
until  February  5.  This  prohibition 
would  not  apply  to  vessels  participating 
in  a  CDQ  fishery. 

Section  14.3  of  the  FMP  requires  that 
the  Council  consider  the  following 
criteria  when  recommending  a 
regulatory  amendment  to  change  season 
opening  dates:  Biological,  bycatch. 
exvessel  and  wholesale  prices,  product 
quality,  safety,  cost,  other  fisheries, 
coordinated  season  timing,  enforcement 
and  management  costs,  and  allocation 
effects.  The  EA/RIR/IRFA  prepared  for 
this  action  addres&es  anticipated  effects 
if  the  proposed  delay  relative  to  these 


crilena.  The  following  discussion 
summarizes  these  effects  relative  to  how 
the  Council's  objectives  for  an  offshore 
component  roe  season  delay  are  met 
under  the  proposed  action. 

biological  or  bycatch  effects.  A  delay 
of  the  roe  season  opening  date  for  the 
offshore  component  pollock  fishery  to 
January  26  would  affect  neither  the 
amount  of  pollock  harvested  during  the 
roe  season  nor  the  overall  duration  of 
the  fishery.  Although  the  proposed 
action  would  result  in  a  6-day  shift  of 
trawl  effort,  significant  spatial 
differences  in  trawl  effort  distribution 
would  not  be  expected  because  the 
location  of  spawning  stocks  of  pollock 
likely  would  not  vary  significantly 
during  this  6-day  period.  Similarly,  a  6- 
day  delay  in  the  openi.ig  date  of  the 
pollock  roe  season  would  not  affect  the 
size  of  pollock  taken  in  this  fishery. 
When  female  pollock  are  entering  a 
spawning  condition,  thrir  energy  is 
going  into  the  production  of  eggs  and 
maintenance,  and  not  into  growth. 

In  the  BSAI,  Pacific  halibut,  red  king 
crab,  C.  bairdi  Taimer  crab,  and  herring 
are  prohibited  species  for  which  bycatch 
limits  are  established  and  apportioned 
each  year  to  the  pollock  and  other 
groundfish  trawl  fisheries  based  on 
Council  recommendations.  Pacific 
salmon  also  are  prohibited  species  that 
may  not  be  retained  in  the  groundfish 
fisheries;  however,  no  salmon  bycatch 
limits  currently  are  established.  Few 
data  exist  to  suggest  that  the  proposed 
change  in  the  pollock  roe  season  would 
have  any  positive  or  negative  impact  on 
the  prohibited  species  bycatch  amounts. 
Observer  data  indicate  that  an  opening 
date  later  into  the  season  could  help  to 
reduce  chinook  salmon  bycatch  in  the 
trawl  fisheries.  However,  the  effects  of 
a  change  of  less  than  1  week  for  a  start 
date  are  difficult  to  measure. 

The  proposed  action  would  not  have 
an  adverse  effect  on  marine  mammals  or 
seabirds,  because  it  would  not  increase 
pollock  harvests  or  significantly  change 
the  temporal  or  spatial  distribution  of 
this  harvest 

Product  quality  and  value.  The 
proposed  delay  of  the  offshore 
component  pollock  roe  seasonis 
intended  to  increase  the  value  of  the 
pollock  harvested  during  the  roe  season 
by  delaying  the  offshore  component 
fishery  so  the  season  fully  encompasses 
the  period  of  optimum  roe  maturity. 
This  action  likely  would  affect  the  roe 
product  quality  and  value  experienced 
in  the  CIKJ  pollock  fisheries. 

Participants  in  the  CCXj  pollock 
fisheries  include  the  Western  Alaska 
community  groups  that  have  been 
allocated  pollock  quota  and  the 
processors  with  which  they  contract  for 


the  harvest  and  processing  of  the  quota. 
In  1993  and  1994.  the  roe  season  CDQ 
pollock  fisheries  occurred  immediately 
after  the  close  of  the  open  access  roe 
season,  when  the  proportion  of  mature 
roe  produced  was  still  quite  high.  Under 
the  proposed  action.  CDQ  harvests 
likely  would  occur  between  January  20 
and  January  26  and  after  the  offshore 
component  fishery  closed.  In  either 
case,  if  the  offshore  component  roe 
season  delay  achieves  the  primary 
objective  of  allowing  this  fishery  to  be 
prosecuted  when  pollock  roe  maturity  is 
optimum,  the  overall  gross  wholesale 
value  of  the  pollock  CDQ  fishery  would 
be  reduced.  However,  based  on  the 
volume  of  pollock  harvested  and  the 
number  of  participants  in  the  fisheries, 
an  increase  in  the  value  of  roe 
production  during  the  offshore 
component  fishery  (due  to  increased  roe 
quality)  probably  would  be  greater  than 
the  decrease  iji  (he  value  of  roe 
production  in  the  CDQ  fisheries. 

Allocation,  coordinated  season 
timing,  and  impacts  on  other  fisheries. 
The  proposed  action  is  intended  to 
discourage  vessels  participating  in  the 
offshore  component  pollock  fishery 
from  contributing  to  increased  fishing 
effort  in  other  fisheries  prior  to  the  start 
of  the  offshore  component  roe  season  on 
January  26.  Under  the  proposed  action, 
vessels  used  to  participate  in  a  BSAI 
groundfish  fishery,  a  GOA  groundfish 
fishery,  or  the  BSAI  king  or  Tanner  crab 
fishery  would  be  prevented  from 
entering  the  offshore  component  pollock 
fishery  until  February  5 — 10  days  after 
the  opening  of  the  offshore  component 
roe  season.  The  intent  of  this  action  is 
to  encourage  vessel  owners  to  choose 
between  fishing  for  pollock  or  for 
another  species,  thus  minimizing  any 
preemptive  impacts  on  other  fisheries 
that  may  otherwise  occur  under  the 
proposed  delay  of  the  pollock  roe 
season. 

Costs.  Vessels  used  to  participate  in  a 
BSAI  or  GOA  groundfish  fishery  or  the 
BSAI  king  or  Tanner  crab  fisheries  prior 
to  January  26  would  be  prohibited  from 
participating  in  the  offshore  pollock 
fishery  before  February  5.  This 
limitation  could  impose  costs  on  those 
vessels  that  target  on  more  than  one 
species  during  the  pollock  roe  season. 
Those  vessels  would  be  precluded  from 
participating  in  other  fisheries  prior  to 
the  roe  season  if  they  also  wanted  to 
continue  their  pollock  target  fisheries. 

If  approved  by  NMFS.  the  Council's 
recommended  action  to  delay  the 
offshore  component  pollock  roe  season 
would  be  effective  only  through 
December  31.  1995.  when  regulations 
authorizing  the  allocation  of  pollock 
between  the  inshore  and  offshore 


component  expire.  Continued 
effectiveness  of  the  proposed  delay 
would  require  new  rulemaking 
contingent  on  the  implementation  of  a 
separate  FMP  amendment  that  would 
authorize  inshore/offshore  groundfish 
allocations  beyond  1995. 

Classification 

NMFS  prepared  an  IRFA  as  part  of  the 
RJR,  which  concludes  that  this  proposed 
rule,  if  adopted,  could  have  significant 
effects  on  a  substantial  number  of  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  govenimental 
jurisdictions  with  limited  resources). 
The  Western  Alaska  community  groups 
that  have  received  CDQs  in  the  pollock 
fishery  are  considered  small  entities, 
because  they  are  government 
jurisdictions  with  populations  less  than 
50,000.  The  proposed  action  would 
delay  the  start  date  of  the  offshore 
pollock  roe  season  in  the  BSAI  in  order 
to  increase  the  wholesale  value  of  roe 
production  in  the  open  access  fishery.  If 
this  action  is  successful  in  its  purpose, 
the  value  of  roe  production  in  the  CDQ 
pollock  fisheries  would  probably 
decline,  thereby  reducing  revenue  to  the 
Western  Alaska  community  groups.  The 
reduction  in  revenue  generated  from  the 
CDQ  program  could  have  a  "significant 
impact"  on  these  small  entities  by 


reducing  their  annual  gross  revenues  by 
more  than  5  percent. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  20,  1994. 

Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  part  675  is  proposed  to  be 
amended  as  follows: 

PART  675— GROUNDFISH  OF  THE 
BERING  SE.^  AND  ALEUTIAN  ISLANDS 
AREA 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §675.23,  paragraph  (e)  is  revised 
to  read  as  follows: 

§675  23    Seasons. 

•  •         »         *         • 

(e)  Directed  fishing  for  pollock,  (i) 
Subject  to  other  provisions  of  this  part, 
and  except  as  provided  in  paragraph 
(e)(ii)  of  this  section,  directed  fishing  for 
pollock  is  authorized  from  January  1. 
until  noon,  A.l.t.,  April  15,  and  from 


noon,  A.l.t.,  August  15,  through  the  end 
of  the  fishing  year. 

(ii)  Applicable  through  December  31, 
1 995.  (A)  Subject  to  other  provisions  of 
this  part  and  except  as  provided  in 
paragraph  (e){ii)(B)  of  this  section, 
directed  fishing  for  pollock  by  the 
offshore  component,  defined  at  §  675.2 
of  this  part,  or  by  vessels  dehvering 
pollock  to  the  offshore  component,  is 
authorized  from  noon,  A.l.t.,  January  26, 
until  noon,  A.l.t.,  April  15  and  from 
noon,  A.l.t.,  August  15,  through  the  end 
of  the  fishing  year.  Directed  fishing  for 
pollock  imder  the  Western  Alaska 
Community  Development  Quota 
Program  pursuant  to  §  675.27  is 
authorized  from  January  1,  through  the 
end  of  the  fishing  year. 

(B)  Directed  fishing  for  pollock  by  the 
offshore  component  or  vessels 
delivering  pollock  to  the  offshore 
component  is  prohibited  until  noon, 
A.l.t..  February  5,  for  those  vessels  that 
are  used  to  fish  prior  to  noon,  A.l.t., 
January  26.  for  groundfish  in  the  Bering 
Sea  and  Aleutians  management  area, 
groundfish  in  the  Gulf  of  Alaska,  as 
defined  at  §  672.2  of  this  chapter,  or 
king  or  Taimer  crab  in  the  Bering  Sea 
and  Aleutians  Area,  as  defined  at 
§671.2  of  this  chapter. 
***** 

|FR  Doa  94-23754  Filed  9-23-94;  8:45  am) 
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Notices 


Federal  Renter 

Vol.  59.  No.  185 

Monday.  S<»p<t»fnber  26.  1994 


This  saction  of  the  FEDERAL  REGISTER 
contains  documonts  ottwr  than  rules  or 
proposed  rules  that  are  appkcable  to  trw 
pubtc.  Notices  o(  twanngs  mm  nvastagatnns. 
oonvnMa*  meaOngs.  agency  daosions  and 
rutmgs.  deiagafions  ol  authonty.  filing  ol 
petitions  and  applications  and  agency 
atalaments  of  organualton  and  furvrtions  a/a 
aiampias  of  dooHTwnls  appeanng  m  this 
section. 


ARMS  CONTROl  ANO  DC^ARMAMENT 
AGENCY 

Announcement  of  the  Hut>efi  H. 
Humphrey  Fellowship  Competition  for 
the  1995-96  School  Year 

The  United  States  Arms  Control  and 
Disarmament  Agency  will  conduct  a 
competition  in  IQfl.S  for  one-year  Hubert 
H.  Humphrey  Fellowships  in  support  of 
unclassified  doctoral  dissertation 
research  in  arms  control, 
nonproliferntion  and  disarmament 
studi(«s.  Law  candidates  for  the  Juris 
Doctor  or  any  higher  degree  are  also 
eligible  if  they  are  writing  a  substantial 
paper  in  partial  fuinilment  of  degree 
requirements.  The  fellowship  sti|)ends 
for  the  Ph.D.  candidates  will  be  $5,000 
plus  applicable  tuition  and  fees  up  to  a 
maximum  of  $3,400.  Stipends  and 
tuition  for  law  candidates  will  be 
prorated  according  to  the  credits  given 
for  the  research  paper.  Fellows  must  be 
citizens  of  the  United  States  and  degree 
candidates  at  a  U.S.  college  or 
university.  The  application  deadline  for 
the  awards  is  Man:h  15.  1995. 
Candidates  are  asked  to  submit  an 
application,  a  fivo-pnge  thesis  abstra(  t 
with  bibliography,  three  letters  of 
reference,  tran.scripts  of  all  graduate 
course  work,  and  proof  of  the  , 

acceptance  of  dissertation  proposal. 
Awards  will  be  for  a  twelve  month 
period  beginning  in  Sttptember  1995  or 
January  1996.  For  information  and 
application  materials  please  write: 
Hubert  H.  Humphrey  Do<:toral 
Fellowship  Program.  Office  of 
Operations  Analysis  and  Information 
Management.  U.S  Arms  Control  and 
Disarmament  Agency.  320  21st  Street, 
NW..  VVa.shington.  DC  20451  or  call  on 
(703) 302-7714. 


Dated:  September  20.  1994 
Alfred  Lieberraan. 

Chief  of  Operations  Analysis  and  Information 

Management 

IFRDof   94-2.1666  Filed  ft-23-94;  8.45  ami 
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Announcement  of  the  William  C  Foster 
Fellows  Visiting  Scholars  Program  for 
the  1995-96  School  Year 

The  U.S.  Arms  Control  and 
Disarmament  Agency  (ACDA)  will 
conduct  a  competition  for  selection  of 
visiting  scholars  to  participate  in 
ACDA's  activities  during  the  1995-96 
academic  year. 

Section  28  of  the  Arms  Control  and 
Disarmament  Act  (22  U.S.C.  2568) 
provides  that  "A  program  for  visiting 
scholars  in  the  field  of  arms  control, 
nonproliferation.  and  disarmament  shall 
be  established  by  the  Director  in  order 
to  obtain  the  services  of  scholars  from 
the  faculties  of  recognized  institutions 
of  higher  learning."  The  law  states  that 
"The  purpose  of  the  program  will  be  to 
give  specialists  in  the  physical  sc:iences 
and  other  disciplines  relevant  to  the 
Agency's  activities  an  opportunity  for 
active  participation  in  the  arms  control, 
nonproliferation.  and  disarmament 
activities  of  the  Agency  and  to  gain  for 
the  Agency  the  perspective  and 
expertise  such  persons  can  offer  *   *   *. 
Fellows  shall  be  chosen  by  a  board 
consisting  of  the  Director,  who  shall  be 
the  chairperson,  and  all  former  Directors 
of  the  Agency."  Scholars  are  known  as 
William  C.  Foster  Fellows,  in  honor  of 
the  first  Director  of  ACDA.  William  C. 
Foster,  who  served  from  the  inception  of 
ACDA  in  1961  until  1969. 

ACDA  began  this  program  by 
competitively  selecting  six  visiting 
scholars  for  the  1984-<)5  academic  year. 
The  competition  has  continued  each 
subsequent  academic  year  until  the 
present.  One-year  assignments  will 
begin  at  a  mutually  agreeable  time  after 
successful  completion  of  all 
employment  requirements. 

Positions  are  available  in  the  Bureau 
of  Strategic  and  Eurasian  Affairs  (SEA), 
the  Bureau  of  Multilateral  Affairs  (MA), 
the  Bureau  of  Intelligence.  Verification 
and  Information  Support  (IVI).  and  the 
Bureau  of  Nonproliferation  Policy  and 
Regional  Arms  Control  (NP).  A  bro<  hure 
is  available  describing  these  positions  in 
detail.  Evaluation  of  applicants  for 
appointments  to  these  positions  will 


focus  upon  the  scholar's  potential  for 
providing  experli.se  or  performing 
services  needed  by  ACDA.  rather  than 
on  the  scholar's  previously  displayed 
interest  in  arms  control.  While  pursuit 
of  the  scholar's  own  line  of  research 
may  sometimes  be  possible,  support  of 
such  activity  is  not  the  purpose  of  the 
program. 

Vi.siting  scholars  will  be  detailed  to 
ACDA  by  their  universities;  the 
universities  will  be  compensated  for  the 
scholar's  salary  and  benefits  in 
accordance  with  the  Intergovernmental 
Personnel  Act  and  within  Agency 
limitations.  Visiting  siholars  will  also 
re<;eive  reimbursement  for  travel  to  and 
from  the  Washington.  DC.  area  for  their 
one-year  assignment  and  either  a  per 
diem  allowam.e  during  the  one-year 
assignment  or  relocation  costs. 

Visiting  scholars  must  be  citizens  of 
the  United  States,  on  the  faculty  of  a 
recognized  inslitulioii  of  higher 
learning,  and  tenured  or  on  a  tenure 
track  or  equivalent:  they  also  must  have 
served  as  a  permanent  career  employee 
of  the  institution  for  at  least  ninety  days 
before  sele<:tion  for  the  program.  ACDA 
is  an  equal  opportunity  employer. 
Selections  will  be  made  without  regard 
to  race,  color,  religion,  sex.  national 
origin,  age,  or  physicuil  handicap  that 
does  not  interfere  with  performance  of 
duties.  Prior  to  appointment  applicants 
will  be  subject  to  a  full-field  background 
security  investigation  for  a  Top  Secret 
security  clearance,  as  required  by 
Section  45  of  the  Arms  Control  and 
Disarmament  Act.  Visiting  scho'firs  will 
al.so  be  subject  to  applicable  IVjIeral 
conflict  of  interest  laws  and  standards  of 
conduct. 

To  apply,  candidates  are  asked  to 
submit  a  letter  outlining  their  interests 
and  qualifications,  a  curriculum  vitae, 
copies  of  two  publications,  and 
additional  supporting  material  such  as 
letters  of  reference.  The  application 
deadline  for  assignments  for  the  1995- 
1996  academic  year  is  January  31.  1995. 
subject  to  extension  at  ACDA's 
discretion.  ACDA  expei;ts  to  announce 
tentative  sele<:tions  in  the  spring  of 
1995. 

To  request  an  information  brochure, 
please  write  to:  Visiting  Scholars 
Program.  Office  of  Operations  Analysis 
and  Information  Management.  Room 
5726.  U.S.  Arms  Control  and 
Disarmament  Agency.  320  21st  Street. 


NW.  Washington.  D.C.  20451  or  call  on 
(703) 302-7714. 

Dated.  September  20.  1994 

Alfred  Lieberman, 

Chief  of  Operations  Analysis  and  Information 
Management. 

[PR  D(K  94-23667  Filed  9-23-94;  8  45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

Pocket  No.  94-092-1J 

Receipt  of  Petition  for  Determination  of 
Nonregulated  Statjs  for  Genetically 
Engineered  Tomato  Line 

AGENCY:  Animal  and  Plant  Health 
In.'^pection  Service.  USDA. 
ACTtON:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  received  a 
petition  from  DNA  Plant  Technology 
Corporation  seeking  a  determination  of 
nonregulated  status  for  its  deiayed- 
ripening  tomato  line  1345-4.  The 
petition  has  been  submitted  in 
accordance  with  our  regulations 
concerning  the  introduction  of  certain 
genetically  engineered  organisms  and 
products.  In  accordance  with  those 
regulations,  we  are  soliciting  public 
comments  on  whether  that  genetically 
engineered  tomato  line  presents  a  plant 
pest  risk. 

DATES:  Written  comments  must  be 
received  on  or  before  November  25. 
1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS.  USDA.  room  804.  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
092-1.  A  copy  of  the  petition  and  any 
comments  received  may  be  inspected  at 
USDA.  room  1141.  South  Building.  14th 
Street  and  Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  access 
to  that  room  to  inspect  the  petition  or 
comments  are  asked  to  call  in  advance 
of  visiting  at  (202)  690-2817.  To  obtain 
a  copy  of  the  petition,  contact  Ms.  Kay 
Peterson  at  (301)  436-7601. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
V'ed  Malik.  Biotechnologist, 
Biotechnology  Permits.  BBEP.  APHIS, 
USDA,  room  850,  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
2C782,  (301)436-7612. 


SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  'regulated 
articles." 

The  regulations  in  §  340.6(a)  provide 
that  any  person  may  submit  a  petition 
to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  seeking  a 
determination  that  an  article  should  not 
be  regulated  under  7  CFR  part  340. 
Paragraphs  (b)  and  (c)  of  §  340.6 
describe  the  form  that  a  petition  for 
determination  of  nonregulated  status 
must  take  and  the  information  that  must 
be  included  in  the  petition. 

On  August  16.  1994.  APHIS  received 
a  petition  from  DNA  Plant  Technology 
Corporation  (DNAP)  of  Oakland.  CA, 
requesting  a  determination  of 
nonregulated  status  under  7  CFR  part 
340  for  its  delayed-ripening  tomato  line 
1345—4  and  any  progeny  derived  from 
hybrid  crosses  between  that  line  and 
other  non-transformed  tomato  varieties. 
The  DNAP  petition  states  that  delayed- 
ripening  tomato  line  1345—4  should  not 
be  regulated  by  APHIS  because  it  does 
not  present  a  plant  pest  risk. 

As  described  in  tne  petition,  the 
delayed-ripening  tomato  line  1345-4 
was  developed  using  Transwitch""^  gene 
suppression  technology  to  introduce  a 
truncated  version  of  an 
aminocyclopropane  carboxylate  (ACC) 
synthase  gene  isolated  from  tomato  into 
the  tomato  genome  in  the  "sense"  (i.e. 
normal)  orientation,  which  resulted  in 
tomato  plants  that  exhibit  significantly 
reduced  levels  of  ACC  synthase  and 
ethylene  biosynthesis.  Ethylene  is  an 
endogenous  plant  hormone  known  to 
play  an  important  role  in  fruit  ripening 
in  climacteric  fruit  such  as  tomato.  ACC 
synthase  is  the  rate-limiting  enzyme  that 
converts  s-adenosylmethionine  to  1- 
aminocyclopropane-1-carbolic  acid,  the 
immediate  precursor  to  ethylene. 
Inhibition  of  ACC  synthase  biosynthesis 
results  in  reduced  levels  of  ethylene 
biosynthesis.  The  fruit  of  these  plants 
exhibited  a  delayed-ripening  phenotype, 
but  ripened  normally  when  external 
ethylene  was  applied.  The  tomato  line 
for  which  DNAP  is  seeking  a 
determination,  line  1345—4.  contains  a 
gene  that  is  derived  from  the  tomato 


ACC  synthase  gene  but  does  not  encode 
a  functional  ACC  synthase  enzyme. 
Tomato  plants  were  produced  by 
inserting  the  truncated  ACC  synthase 
gene  into  the  genome  of  tomato  cultivar 
91103-114. 

DNAP's  delayed-ripening  tomato  line 
1345-4  is  currently  considered  a 
regulated  article  under  the  regulations 
in  7  CFR  part  340  because  it  contains 
gene  sequences  (vectors,  promoters,  and 
terminators)  derived  from  plant 
pathogenic  sources.  In  the  process  of 
reviewing  permit  applications  for  field 
trials  of  DNAP's  delayed-ripening 
tomato  line  1345-4,  APHIS  determined 
that  the  vectors  and  other  elements  were 
disarmed  and  that  the  trials  would  not 
present  a  risk  of  plant  pest  introduction 
or  dissemination. 

In  the  Federal  Plant  Pest  Act.  as 
amended  (7  U.S.C.  150aa  et  seq).  "plant 
pest"  is  defined  as  "any  living  stage  of: 
Any  insects,  mites,  nematodes,  slugs, 
snails,  protozoa,  or  other  invertebrate 
animals,  bacteria,  fungi,  other  parasitic 
plants  or  reproductive  parts  thereof, 
viruses,  or  any  organisms  similar  to  or 
allied  with  any  of  the  foregoing,  or  any 
infectious  substances,  which  can 
directly  or  indirectly  injure  or  cause 
disease  or  damage  in  any  plants  or  parts 
thereof,  or  any  processed,  manufactured 
or  other  products  of  plants."  APHIS 
views  this  definition  very  broadly.  The 
definition  covers  direct  or  indirect 
injury,  disease  or  damage  not  just  to 
agricultural  crops,  but  also  to  plants  in 
general,  for  example,  native  species,  as 
well  as  to  organisms  that  may  be 
beneficial  to  plants,  for  example, 
honeybees,  rhizobia.  etc. 

Food  or  animal  feed  uses  of  DNAP's 
delayed-ripening  tomato  line  1345-4 
may  be  subject  to  regulation  by  the  Food 
and  Drug  Administration  (FDA)  under 
the  authority  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  201  et 
seq.).  FDA's  policy  statement 
concerning  regulation  of  plants  derived 
from  new  plant  varieties  was  published 
in  the  Federal  Register  on  May  29. 1992 
(57  FR  22984-23005). 

In  accordance  with  §  340.6(d)  of  the 
regulations,  we  are  pubhshing  this 
notice  to  inform  the  public  that  APHIS 
will  accept  written  comments  regarding 
the  petition  from  any  interested  person 
for  a  period  of  60  days  from  the  date  of 
this  notice.  The  petition  and  any 
comments  received  are  available  for 
public  review,  and  copies  of  the  petition 
may  be  ordered  (see  the  ADDRESSES 
section  of  this  notice). 

After  the  comment  period  closes. 
APHIS  will  review  the  data  submitted 
by  the  petitioner,  all  written  comments 
received  during  the  comment  period, 
and  any  other  relevant  information. 
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Based  on  the  available  information, 
APHIS  will  furnish  a  response  to  the 
petitioner,  either  approving  the  petition 
in  whole  or  in  part,  or  denying  the 
petition.  APHIS  will  then  publish  a 
notice  in  the  Federal  Register 
announcing  the  regulatory  status  of 
DNAPs  delayed-ripening  tomato  line 
1345-4  and  the  availability  of  APHIS' 
written  decision. 

Authority:  7  U.S.C.  ISOaa-lSOjj.  151-167, 
1622n;  31  U.S.C.  9701:  7  CFR  2.17.  2.51.  and 
371  2(c). 

Done  in  Washington,  DC.  this  21$t  day  of 
September  1904. 
Lonnie  J.  King, 

Actinfi  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
|FK  !>)(    94-23736  Filed  9-23-94:  8:45  ami 
BILUNQ  COM  )41«-M-# 


Packers  and  Stockyards 
Administration 

Deposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livesto<  k  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Sto<:kyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq],  no  longer  come 
within  the  definition  of  a  stockyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  No  . 

name,  and  kxa- 

Date  of  posting 

tion  ol  stockyard 

AL-179  . 

Circle  J.  Horse 
Auction,  Bry- 
ant. Alabama. 

Oct.  23.  1989 

KY-135 

Maysville  Stock- 
yards. Inc . 
Maysville. 
Kentucky 

May  18.  1948. 

This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and.  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  proi.edure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

DiMie  at  Wushington.  D.C.  this  20th  day  of 
S4;ptcml)»T  19»)4. 

Merle  E.  Paulsen. 

Acting  Director.  Livestock  Marketing  Division. 
|FR  D«)C.  94-23664  Filed  »-23-94;  8  45  am) 
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Soil  Conservation  Service 

Brandywine  Creek  Watershed; 
Supplemental  Watershed  Plan  No  6; 
Chester  County,  PA 

AGENCY:  USDA— Soil  Conservation 

Service. 

action:  "Notice  of  a  Finding  of  No 

Significant  Impact". 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Brandywine  Creek  Watershed, 
Supplemental  Watershed  Plan  No.  6  in 
Chester  County.  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  N.  Duncan.  State 
Con.servationist,  Soil  Conservation 
Service,  One  Credit  Union  Place.  Suite 
340,  Harrisburg,  Pennsylvania  17110- 
2993,  telephone  (717)  782-2202. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally-assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Richard  N.  Duncan,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  purpose  of  this  project  is  to 
purchase  105  acres  located  adjacent  to 
the  Hibemia  Lake  Project  at  the  Birch 
Run  Structure  (PA-436F)  in  order  to 
expand  the  recreational  facilities  in  the 
area.  These  facilities  would  include 
access  roads,  boat  ramps,  fishing  piers, 
a  ranger  station,  sanitary  facilities, 
i;ampgrounds.  picnic  tables  and  a 
maintenance  and  storage  area. 
Additional  land  is  needed  to  provide 
adequate  access  to  the  lake  for  fishing, 
boating,  camping,  hiking  and 
picnicking. 

The  "Notice  of  a  Finding  of  No 
Significant  Impact"  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
addres.s.  The  environmental  assessment 
and  basic  data  may  be  reviewed  by 
contacting  Richard  N.  Duncan. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  thirty  (30)  days  after  the  date 
of  this  publication  in  the  Federal 
Register. 


(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Program  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  .State 
and  local  officials.) 

Dated:  September  14,  1994. 
William  Hunt. 

Deputy  State  Conservationist. 
|FR  Doc.  94-23690  Filed  9-23-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration. 

Form  Numberisj:  7525V. 

Agency  Approval  Number:  0607- 
0018. 

Type  of  Request:  Revision  to  a 
currently  approved  collection. 

Burden:  571.272  hours. 

Number  of  Respondents:  130.000. 

Avg  Hours  Per  Response- 11  minutes. 

Needs  and  Uses:  Shipper's  Export 
Declarations  (SED's)  are  required  from 
exporters  for  all  shipments  valued  over 
$2500  from  the  United  States.  Puerto 
Rico,  and  the  U.S.  Virgin  Islands  to  all 
foreign  countries  except  Canada: 
between  the  United  States  and  Puerto 
Rico;  and  from  the  United  States  or 
Puerto  Rico  to  the  U.S.  Virgin  Islands. 
Information  on  the  cargo,  its  origin  and 
destination,  and  method  and  date  of 
export  are  requested.  Customs  officials 
gather  the  SED  forms  from  export 
carriers  and  transmit  them  to  the  Census 
Bureau.  The  vertical  SED,  Form  7525- 
V,  is  the  standard  form  used  to  collect 
these  data.  SED's  are  the  basic  source  of 
the  official  U.S.  export  statistics 
compiled  by  the  Census  Bureau.  These 
statistics  provide  data  for  the 
merchandise  trade  balance,  a  major 
economic  indicator  and  component  of 
the  gross  domestic  product. 

Affected  Public:  Individuals  or 
households,  farms,  businesses  or  other 
for  profit  institutions,  Federal  agencies 
or  employees,  non-profit  insitutions. 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  Gerald  Tache.  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez, OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Diited:  September  20,  1994. 
Gersid  Tache, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  94-23771  Filed  9-23-94;  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration. 

Form  Numberfs):  7525-V-Altemate 
(Intermodal). 

Agency  Approval  Number:  0607- 
0152. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burc/en:  430.960  hours. 

Number  of  Respondents:  130.000. 

Avg  Hours  Per  Response:  11  minutes. 

Needs  and  Uses:  Shipper's  Export 
Declarations  (SED's)  are  required  from 
exporters  for  all  shipments  valued  over 
$2500  from  the  United  States.  Puerto 
Rico,  and  the  U.S.  Virgin  Islands  to  all 
foreign  countries  except  Canada; 
between  the  United  States  and  Puerto 
Rico;  and  from  the  United  States  or 
Puerto  Rico  to  the  U.S.  Virgin  Islands. 
Information  on  the  cargo,  its  origin  and 
destination,  and  method  and  date  of 
export  are  requested.  Customs  officials 
gather  the  SED  forms  firom  export 
carriers  and  transmit  them  to  the  Census 
Bureau.  The  vertical  SED,  Form  7525- 
V,  is  the  standard  form  used  to  collect 
these  data.  The  Census  Bureau  designed 
Form  7525-V-Altemate  primarily  fox 
vvaterborne  shipments  to  simplify 
documentation  SED's  are  the  basic 
source  of  the  official  U.S.  export 
stati-stics  compiled  by  the  Census 
Bureau.  These  statistics  provide  data  for 
the  r.i.erchandise  trade  balance,  a  major 
economic  indicator  and  component  of 
the  gro.ss  domestic  product. 

Affected  Public:  Individuals  or 
households,  farms,  businesses  or  other 
for-profit  institutions,  Federal  agencies 


or  employees,  non-profit  institutions, 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  September  20. 1994. 

Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

(PR  Doc.  94-23770  Filed  9-23-94;  8:45  am] 
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Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Shipper's  Export  Declaration. 

Form  Numberfs):  7513 

Agency  Approval  Number:  0607-0001 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  23.817  hours. 

Number  of  Respondents:  10,000. 

Avg  Hours  Per  Response:  11  minutes. 

Needs  and  Uses:  Shipper's  Export 
Declarations  (SED's)  are  required  from 
exporters  for  all  shipments  valued  over 
$2500  from  the  United  States.  Puerto 
Rico,  and  the  U.S.  Virgin  Islands  to  all 
foreign  countries  except  Canada; 
between  the  United  States  and  Puerto 
Rico;  and  frf>m  the  United  States  or 
Puerto  Rico  I  j  the  U.S.  Virgin  Islands. 
Information  on  the  cargo,  its  origin  and 
destination,  and  method  and  date  of 
export  are  requested.  Customs  officials 
gather  the  SED  forms  from  export 
carriers  and  transmit  them  to  the  Census 
Bureau.  The  vertical  SED.  Form  7525-V. 
is  the  standard  form  used  to  collect 
these  data.  Carriers  must  file  Form  7513 
for  merchandise  shipped  in  bond  by 
vessel  through  the  United  States  enroute 
from  one  foreign  t:ountry  to  another 
without  having  been  entered  as  an 
import  (in-transit  goods).  SED's  are  the 
basic  source  of  ths  official  U.S.  export 
statistics  compiled  by  the  Census 


Bureau.  These  statistics  provide  data  for 
the  merchandise  trade  balance,  a  major 
economic  indicator  and  component  of 
the  gross  domestic  product. 

Affected  Public:  Individuals  or 
households,  farms,  businesses  or  othec 
for-profit  institutions.  Federal  agencies 
or  employees,  non-profit  in.stitutions. 
small  businesses  or  organizations. 

Frequency:  On  occassion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  September  20. 1994. 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 

of  Management  and  Organization. 

jFR  Doc  94-23769  Filed  9-23-94;  8:45  am] 
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Internationa!  Trade  Administration 
IA-201-818] 

initiation  of  Antidumping  Duty 
Investigation:  Carbon  Steel  Pipe 
Nipples  from  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  26,  1994.   . 
FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  Frederick  or  John  Brinkmann, 
Office  of  Antidumping  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone:  (202)  482-0186 
or  (202)  482-5288,  respectively. 

iNrriATiON  OF  investigation: 

The  Petition 

On  August  31,  1994,  we  received  a 
petition  filed  in  proper  form  by  the  U.S. 
Pipe  Nipples  Group  (petitioner).  At  the 
request  of  the  Department  of  Commerce 
(the  Department),  petitioner  filed  a 
supplement  to  support  and  c.'jrify  the 
petition's  data  on  September  16.  1994. 
In  accordance  with  19  CFR  353.12 
(1994),  petitioner  alleges  that  carbon 
steel  pipe  nipples  (pipe  nipples)  from 
Mexico  are  being,  or  are  likely  to  be, 
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sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  sedion  731 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Act),  and  that  these  imports  are 
materially  injuring,  or  threaten  material 
iniiiry  to.  a  U.S.  industry. 

Petitioner  stales  that  it  has  standing  to 
nie  the  petition  be4:ause  it  is  an 
interested  party,  as  defined  under 
se<;tion  771(9)(C)  of  the  Act.  and 
be<:ause  the  petition  is  filed  on  behalf  of 
the  U.S.  industry  producing  the  product 
subjtict  to  this  investigation.  If  any 
interested  party,  as  described  under 
paragraphs  (C).  (D).  (E).  or  (F)  of  section 
771(9)  of  the  Act,  wishes  to  register 
support  for.  or  opposition  to.  this 
petition,  such  party  should  file  a  written 
notification  with  the  Assistant  Secretary 
for  Import  Administration.  Under  the 
Department's  regulations,  any  producer 
or  reseller  seeking  exclusion  from  a 
potential  antidumping  duty  order  must 
submit  its  request  for  exclusion  within 
30  days  of  the  date  of  publication  of  this 
notice.  The  procedures  and 
requirements  regarding  the  filing  of 
such  requests  are  contained  in  19  CFR 
353.14. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  carbon  steel  pipe 
nipples,  both  finished  and  unfinished, 
defined  as  cut  carbon  steel  pipe  having 
a  maximum  length  of  12  inches. 
Unfinished  pipe  nipples  (nipple  blanks) 
have  not  been  subjected  to  any 
machining  following  the  cutting  of  the 
pipe.  Finished  pipe  nipples  have  been 
machined  after  the  cutting,  including, 
but  not  limited  to.  the  following 
protes.ses;  reaming/deburring. 
chamfering,  and/or  threading.  The  type 
of  finish  on  one  end  of  a  pipe  nipple 
need  not  be  the  same  as  the  finish  on 
the  other  end.  For  tlireaded  pipe 
nipples,  threading  is  performed  along 
the  outside  diameter  to  permit  fastening 
of  the  pipe  nipple  to  other  components 
with  a  matching  inside  diameter  thread. 

Pipe  nipples  manufactured  from  plain 
(black),  galvanized,  welded  and 
seamless  carbon  steel  pipe  are  included 
within  the  scope  of  this  investigation. 

The  products  under  investigation  are 
currently  classifiable  under  subheading 
7307.99.5015  of  the  Harmonized  Tariff 
S<;hedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Petitioner  based  U.S.  price  (USP)  on 
F.O.B.  U.S.  port  price  lists  (for 
November  1993  and  July  1994)  obtained 


for  pipe  nipples  produced  by  a  Mexican 
manufacturer.  Petitioner  calculated  USP 
by  subtracting  the  estimated  cost  of 
shipping  expenses  based  on  the 
percentage  difference  between  customs 
value  and  C.I.F.  value  for  pipe  nipples 
from  Mexico.  Because  petitioner 
provided  home  market  price  quotes 
from  1994.  the  Department  is  basing 
USP  on  the  1994  prices.  We  recalculated 
USP  to  include  value-added  taxes  (VAT) 
in  accordance  with  section  772(d)(1)(C) 
of  the  Act.  In  making  our  adjustment  for 
VAT.  we  followed  the  instructions  of 
the  United  States  Court  of  International 
Trade  (CIT)  in  Federal  Mogul  Corp.  v. 
United  States.  834  F.Supp.  1391  (CIT 
1993).  We  also  deducted  the  amount  of 
tax  due  solely  to  price  deductions  in  the 
original  tax  base.  By  making  this 
additional  tax  adjustment,  we  avoid  a 
distortion  that  could  cause  the  creation 
of  a  dumping  margin  even  where  pre-tax 
dumping  is  zero.  For  discussion  of  this 
adju.stment  see  Final  Results  of 
Administrative  Review:  Certain 
Industrial  Forklifts  from  Japan.  (59  FR 
1374.  January  10.  1994)  and  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Stainless  Steel  Wire  Rods 
from  France.  (58  FR  68865.  December 
29.  1993). 

Petitioner  based  foreign  market  value 
(FMV)  on  a  home  market  price  list  for 
identical  merchandise,  exclusive  of 
VAT.  obtained  from  a  Mexican 
manufacturer  of  pipe  nipples.  These 
prices  are  August  1994  ex-factory  prices. 
We  recalculated  FMV  to  include  VAT. 
FMV  was  converted  to  U.S.  dollars 
based  on  the  New  York  Federal 
Reserve's  quarterly  exchange  rate  for  the 
j)eriod  July  1  through  September  30, 
1994. 

Petitioner  also  supplied  information 
on  constructed  value.  Because  petitioner 
was  able  to  provide  information  on 
home  market  sales,  and  because  of  the 
regulatory  preference  for  a  home  market 
price-to- price  comparison  over 
constructed  value,  we  based  FMV  for 
purposes  of  this  initiation  notice  on  the 
home  market  price-to-price  comparison 
(19  CFR  353.12(b)(7)  and  19  CFR 
353.48). 

The  range  of  alleged  dumping  margins 
of  pipe  nipples  from  Mexico,  based  on 
a  home  market  price-to-price 
comparison,  is  from  1.71  to  92.64 
pen;ent. 

Initiation  of  Investigation 

We  have  examined  the  petition  for 
pipe  nipples  from  Mexico,  as  amended, 
and  have  found  that  it  meets  the 
requirements  of  section  732(b)  of  the 
Act.  Therefore,  we  are  initiating  an 
antidumping  duty  investigation  to 
determine  whether  imports  of  pipe 


nipples  from  Mexico  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  If  this  investigation 
proceeds  normally,  we  will  make  our 
preliminary  determination  by  February 
7.1995. 

International  Trade  Commission  (ITC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  we 
have  done  so. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  October 
17,  1994.  whether  there  is  a  reasonable 
indication  that  imports  of  pipe  nipples 
from  Mexico  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry.  Pursuant  to  .section  733(a)  of 
the  Act.  a  negative  ITC  determination  in 
this  investigation  will  result  in  the 
termination  of  this  investigation; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  ."M^ptcmber  20.  1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  94-23768  Filed  9-23-94;  8:45  am) 
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Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Fresh  Garlic 
From  the  People  s  Republic  of  China 

AGENCY:  Import  Adniiiiistration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Slagner.  Office  of  Antidumping 
Investigations.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230:  telephone  (202) 
482-1673. 

FINAL  DETERMINATION:  We  determine  that 
fresh  garlic  from  the  People's  Republic 
of  China  (PRC)  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  weighted-average 
margin  is  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  our 
affirmative  preliminary  determination 
on  July  6.  1994  (59  FR  35310.  July  11. 


1994).  no  new  information  has  been 
added  to  the  case  record.  No  interested 
party  has  filed  case  or  rebuttal  briefs  or 
has  requested  a  hearing. 

On  July  5,  1994,  Global  Trading  Inc., 
an  interested  party  in  this  investigation, 
alleged  that  there  are  methodological 
errors  in  the  petition  data  regarding 
constructed  value  and  U.S.  price. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  all  grades  of  garlic, 
whole  or  separated  into  constituent 
cloves,  whether  or  not  peeled,  fresh, 
chilled,  frozen,  provisionally  preserved, 
or  packed  in  water  or  other  neutral 
substance,  but  not  prepared  or 
preserved  by  the  addition  of  other 
ingredients  or  heat  processing.  The 
differences  between  grades  are  based  on 
color,  size,  sheathing  and  level  of  decay. 

The  subject  merchandise  is  used 
principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
currently  classifiable  under  subheadings 
0703.20.0000.  0710.80.7060, 
0710.80.9750,  0711.90.6000,  and 
2005.90.9500  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  oflnvestigation 

The  period  of  investigation  (POI)  is 
August  1, 1993,  to  January  31.  1994. 

Best  Information  Available 

The  Department  made  the  following 
efforts  to  obtain  information  from  PRC 
exporters  in  this  investigation:  In  March 
1994.  we  sent  an  abbreviated  section  A 
questionnaire  to  the  PRC  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  (MOFTEC)  and  cables  to 
the  U.S.  Embassies  in  Beijing  and  Tokyo 
and  the  U.S.  consulate  in  Hong  Kong.  In 
April  1994,  we  sent  an  abbreviated 
section  A  questionnaire  to  the  China 
Chamber  of  Commerce  of  Imports  & 
Exports  of  Foodstuffs,  Native  Produce, 
and  Animal  By-products  (China 
Chamber);  since  no  response  was 
received,  we  made  follow-up  requests  to 
MOFTEC,  the  U.S.  Embassies  in  Beijing 
and  Tokyo,  and  the  U.S.  consulate  in 
Hong  Kong. 

On  May  11  and  12,  1994,  the 
Department  received  information  from 
MOFTEC  and  the  American  Embassy  in 
Beijing,  respectively,  containing  the 
names  and  addresses  of  40  producers/ 
exporters  of  the  subject  merchandise  in 
the  PRC.  On  May  18, 1994,  the 
Department  sent  40  antidumping 
questionnaires  to  the  named  firms  and 
to  MOFTEC  and  the  China  Chamber.  On 


May  31. 1994  and  June  21. 1994.  we 
sent  questionnaires  to  two  additional 
firms  at  their  request. 

The  Department  received  partial 
questionnaire  responses  fi-om  only 
nineteen  companies.  Of  the  nineteen 
companies,  five  firms  stated  that  they 
did  not  export  the  subject  merchandise 
to  the  United  States.  Four  firms 
submitted  limited  information  on  the 
PRC  garlic  industry.  Two  firms 
submitted  limited  information  on  their 
U.S.  sales.  Eleven  firms  submitted 
critical  circumstance  data,  and  one  firm 
stated  that  it  could  not  provide  the 
requested  information.  No  firm 
submitted  factors  of  production 
information  or  complete  U.S.  sales  data, 
and  no  verification  was  conducted. 
Given  the  lack  of  complete,  usable 
questionnaire  responses,  we  determine, 
in  accordance  with  section  776(c)  of  the 
Act.  that  the  use  of  best  information 
available  (BIA)  is  appropriate  for  sales 
of  the  subject  merchandise  in  this 
investigation. 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology.  Under  this  methodology, 
the  Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate.  (See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifriction  Bearings.  Other  than 
Tapered  Roller  Bearings,  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany  (54  FR  18992,  May  3, 1994).) 

In  considering  the  application  of  BIA 
in  this  case,  we  have  taken  into  account 
that,  in  cases  involving  the  PRC,  the 
Department  assigns  a  single  rate  to  all 
PRC  exporters  unless  a  company 
establishes  that  it  is  entitled  to  a 
separate  rate.  (See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585,  May  2. 1994)).  In 
this  case,  no  company  has  demonstrated 
that  it  should  receive  a  separate  rate. 
Consequently,  all  of  the  companies  must 
receive  a  single  rate.  Given  that  this 
single  rate  includes  non-respondent 
companies,  we  have  followed  our 
standard  practice  and  applied  an 
adverse  BIA  rate,  which  is  the  highest 
margin  alleged  in  the  petition  (i.e., 
376.67%).  (See  Initiation  of 
Antidumping  Duty  Investigation:  Fresh 
Garlic  from  the  People's  Republic  of 
China  (59  FR  9470.  February  28.  1994).) 
This  margin  applies  to  all 
manufacturers,  producers  and  exporters 
of  fresh  garlic  in  the  PRC. 

GlobalTrading.  Inc.  (Global  Trading), 
a  U.S.  importer  of  the  subject 
merchandise,  challenged  the 


Department's  reliance  on  petitioners' 
data.  In  particular.  Global  Trading 
questioned  petitioners'  average  yield  per 
acre  figure  in  the  constructed  value 
calculation,  based  on  its  own  research 
in  China.  Global  Trading  also 
challenged  petitioners'  calculation  of 
U.S.  price  as  being  "far  from  the  actual" 
price. 

The  Department's  practice  with 
respect  to  challenges  to  petition  data 
was  outlined  in  the  Administrative 
Review  of  Sales  at  Less  Than  Fair  Value: 
Steel  Wire  Rope  from  Mexico  (SWR 
from  Mexico)  (58  FR  7533.  February  8, 
1993),  which  established  that  the  need 
for  the  Department  to  address  petition 
deficiencies  is  limited.  In  that  review, 
the  Department  stated  that  the  "rights 
(of  a  non-respondent  company]  are 
strictly  limited  to  those  comments  that 
it  can  support  without  submitting  any 
information  on  its  costs  or  prices  for  the 
record,"  and  the  company  "is  restricted 
to  identifying  clerical  and 
methodological  errors  in  the  petition  on 
the  basis  of  public  information."  The 
Department  found  that  to  allow  a 
company  to  selectively  submit 
information  when  it  did  not  submit  an 
adequate  questionnaire  response  would 
permit  the  company  to  manipulate  the 
outcome  of  the  proceeding.  The 
Department  determined  that  such 
actions  would  defeat  the  purpose  of  the 
BIA  rule,  which  is  to  provide 
respondents  with  an  incentive  to 
cooperate  fully  in  antidumping 
proceedings. 

In  applying  the  standard  from  SWR 
from  Mexico  to  Global  Trading's 
challenge  in  this  case,  we  have 
determined  that  (1)  for  the  average  yield 
per  acre,  the  information  submitted  by 
Global  Trading  was  not  public 
information  and  (2)  for  U.S.  price. 
Global  Trading  submitted  data  regarding 
its  own  purchases  of  the  subjecl 
merchandise  from  four  PRC  exporters. 
Thus,  we  have  found  that  neither  of 
Global  Trading's  specific  challenges 
meets  the  standard  established  in  SWR 
from  Mexico  and.  therefore,  we  have  not 
adjusted  the  data  from  the  petition 
based  on  Global  Trading's  allegations. 
We  note  that  the  petitioners  used 
standard  methodologies,  which  have 
been  examined  by  the  Department. 

Critical  Circumstances 

In  our  preliminary  determination,  we 
found  that  "critical  circumstances"  exist 
with  respect  to  imports  of  fresh  garlic 
from  the  PRC.  Pursuant  to  section 
733(e)(1)  of  the  Act,  we  based  our 
preliminary  determination  on  a  finding 
of  (1)  knowledge  of  dumping  because 
the  estimated  dumping  margin  for  all 
exporters  of  fresh  garlic  in  the  PRC  was 
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in  excess  of  25  perr.enl.  and  (2)  massive 
imports  over  a  relatively  short  period  of 
time  tiecause  respondents  failed  to 
respond  to  the  Department's 
questionnaire.  As  a  result,  we  o.ssumed. 
as  BIA.  that  imports  have  been  massive. 

For  the  final  determination,  we  have 
continued  to  use  BIA  as  the  basis  for  our 
determination  of  critical  circumstances. 
The  BIA  margin  exceeds  the  25  percent 
threshold  for  imputing  knowledge  of 
dumping  to  the  importers  of  the  subject 
merch.indise. 

In  addition,  we  have  adversely 
a.ssumed.  as  BIA.  a  massive  increase  in 
imports  because  of  the  non-response  of 
exporters. 

Aa;ordingly.  because  the  dumping 
margin  is  sufficient  to  impute 
knowledge  of  dumping,  and  because  we 
have  determined  that  imports  of  fresh 
garlic  have  been  massive,  we  determine 
that  critical  circumstances  do  exist  with 
respect  to  fresh  garlic  from  the  PRC. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  735(d)(1) 
and  735(c)(4)(A)  of  the  Act,  we  are 
directing  the  Customs  Service  to 
continue  to  suspend  liquidation  of  all 
entries  of  fresh  garlic  from  the  PRC.  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  April  12, 1994, 
which  is  90  days  before  the  date  of 
publication  of  the  preliminary 
determination  in  the  Federal  Register. 
The  Cu.stoms  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  margin  amount  by 
which  the  foreign  market  value  of  the 
subject  merchandise  exceeds  the  United 
States  price  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  uii;il  further  notice. 


Manufacturer/pfOducer/exportef 

Margin 
percent 

All  Manutacturers/pfoducers/ex- 
pofters 

376.67 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
this  det»^rmination.  The  ITC  will 
dt.'termiiie.  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  thereof,  to  the  industry 
In  the  U..S  producing  the  subject 
merchniidise.  If  the  ITC  determines  that 
material  injury",  or  threat  thereof,  does 
not  exist,  tbe  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  cancelled.  If  the  ITC 
determines  that  such  injury  does  exist. 


the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subje<;t 
mert;handis«  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  Scpfemtxjr  19, 1994. 
Paul  L.  Fofife, 

Acting  Assiilant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-23767  Filed  9-23-94.  8:45  ami 
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United  States  Geological  Survey, 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  de<.ision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5:00  P.M.  in  Room  4211, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  94-067.  Applicant: 
United  States  Geological  Survey, 
Reston,  VA  22092.  /ns/rumenr.  Mass 
Spectrometer.  Man u/ocfurer;  Mass 
Analyzer  Products,  Ltd.,  United 
Kingdom.  Intended  Use:  See  notice  at  59 
FR31208,  June  17, 1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  bein^ 
manufactured  in  the  United  States, 
fleasons;  The  foreign  instrument 
provides:  (1)  a  background  at  M/e  =36 
of  less  than  5.0  x  lO  '*  cc  STP.  (2)  a  rate 
of  rise  of  *'Ar  degassing  from  walls  of 
less  than  1.0  x  10  '*  cc  STP/minute  and 
(3)  an  *"Ar  peak  top  that  is  fiat  to  within 
±  0.1%  over  at  least  50%  of  the  peak 
tops  for  ion  beams  as  small  as  5.0  x  10  '-^ 
amps. 

These  capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  we 
know  of  no  other  instrument  or 
apparatu,e  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Pamela  Woods, 

Actinf,  Director.  Statutory  Import  Progmms 
Stnff. 

jFK  Doc.  94-23766  Filed 9-23-94;  8:45  ara| 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications,  Buffalo,  New  York 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Buffalo,  New  York 
Minority  Business  Development  Center 
(MBDC).  The  purpose  of  the  MBDC 
Program  is  to  provide  business 
development  services  to  the  minority 
business  community  to  help  establish 
and  maintain  viable  minority 
businesses.  To  this  end,  MBDA  funds 
organizations  to  identify  and  coordinate 
public  and  private  sector  resources  on 
behalf  of  minority  individuals  and 
firms;  to  offer  a  full  range  of  client 
services  to  minority  entrepreneurs;  and 
to  serve  as  a  conduit  of  intormation  and 
assistance  regarding  minority  business. 
The  MBDC  will  provide  service  in  the 
Buffalo,  New  York  Metropolitan  Area. 
The  award  number  of  the  MBDC  will  be 
02-10-95003-01. 

DATES:  The  closing  date  for  applications 
is  October  31. 1994.  Applications  must 
be  post-marked  on  or  before  October  31. 
1994. 

ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency.  New  York 
Regional  Office.  26  Federal  Plaza,  Room 
3720,  New  York,  New  York  10278. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Fuller  at  (212)  264-3262. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (12  months) 
from  March  1.  1995  to  February  28. 
1996,  is  estiiTiated  at  $198.971.' The  total 
Federal  amount  of  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  "The  application 
must  include  a  minimum  cost  share 
15%  $29,846  in  non-federal  (cost 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments.  American 
Indian  tribes  and  educational 
institutions. 


Applications  will  be  evaluated  on  the 
following  criteria:  The  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and.  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (25  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determinations  of  those  most  likely  to 
further  the  purpose  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Periodic  reviews  culminating  in  year- 
to-date  evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  funds 
and  Agency  priorities. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs",  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  the  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
and  requirements  for  this  project  have 
been  approved  by  tbe  Office  of 


Management  and  Budget  (OMB)  and 
assigned  OMB  control  number  0640- 
0006. 

Pre- Award  Costs — Applicants  are 
hereby  notified  that  if  they  incur  any 
costs  prior  to  an  award  being  made,  they 
do  so  solely  at  their  own  risk  of  not 
being  reimbursed  by  the  Government. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  pre- 
award  costs. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Outstanding  Account  Receivable — No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full, 
repayment  schedule  is  established  and 
at  least  one  payment  is  received,  or 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  are  made. 

Name  Check  Policy — All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury  or  other  matters 
which  significantly  reflect  on  the 
applicant's  management  honesty  or 
financial  integrity. 

Award  Termination — The 
Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  of  the  londitions  which  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
performance  of  the  MBDC  work 
requirements;  and  reporting  inaccurate 
or  inflated  claims  of  cUent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements — A  false  statement 
on  an  application  for  Federal  financial 
assistance  is  grounds  for  denial  or 
termination  of  funds,  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

Primary  Applicant  Certifications— AW 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 


Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  Part  26.  Section 
105)  are  subject  to  15  CFR  Part  26, 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug  Free  Workplace — Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  subject  to  15  CFR  Part  26.  Subpart 
F.  "Government wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (as  defined  at 
15  CFR  Part  28.  Section  105)  are  subject 
to  the  lobbying  provisions  of  31  U.S.C 
1352.  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions."  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000. 

Anti-Lobbynng  Disclosures — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
Part  28,  Appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applications/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  IneUgibifify  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  form,  SF-LLL,  "Disc  Insure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipie;  :s  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  ilic 
instructions  contained  in  the  award 
document. 

Buy  American  Made  Equipment  or 
Products — Applicants  are  hereby 
notified  that  they  are  encouraged,  to  the 
extent  feasible,  to  purchase  American- 
made  equipment  and  products  with 
funding  provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 

11.800  Minority  Business  Development 
Center 
(Catalog  of  Federal  Domestic  Assistance) 
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September  20. 1994. 
Donald  L.  Po%««rs, 

Federal  Register  Liaison  Officer.  Minority 
Business  Development  Agency. 
|FR  IX)C.  94-2.1698  Filed  9-23-94.  8:45  am) 
MLUNQ  COM  3910-21-P-M 


Na'jonal  Oceanic  and  Atmospheric 
Administration 

n.D.  083194A] 
Marine  Mammals 

AGENCY:  Nntioiinl  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

scientific;  research  permits  (F47BB  and 

P572). 

SUMMARY:  Notice  is  hereby  given  that 
the  University  of  Washington, 
Washington  Cooperative  Fish  and 
Wildlife  Research  Unit,  School  of 
Fisheries,  WH-IO.  Seattle.  WA  98195 
(Principle  Investigator:  Dr.  Glenn  R. 
VanBlaricom)  and  the  Florida  Institute 
of  Te<:hnology.  Dept  of  Biological 
Sciences.  150  West  University  Blvd.. 
Melbourne,  FL  32905  (Principle 
Investigator:  Dr.  John  G.  Morris),  have 
applied  in  due  form  for  permits  to  take 
marine  mammals  for  purposes  of 
scientific  research. 

DATES:  Written  comments  must  be 
received  on  or  before  October  26,  1994. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  ofrice(s): 

(P476B  and  P572)  -  Permits  Division, 
Office  of  Protected  Resources.  NMFS, 
1315  East-West  Highway.  Room  13130. 
Silver  Spring,  MD  20910  (301/713- 
2289); 

(P476b)  -  Director,  Southwest  Region, 
NMFS,  501  W.  Ocean  Blvd.,  Long 
Beach.  CA  90802-4213  (310/980-^001); 
and 

Dirtctor.  Northwest  R»gion.  NMFS, 
7600  Sand  Point  Way,  NE.,  BIN  C15700, 
Seattle,  WA  98115-0070  (206/526- 
6150);  and 

(P572)  -  Director,  Southeast  Region. 
NMFS,  9721  Executive  Center  Drive,  St. 
Petersburg,  FL  33702-2432  (813/893- 
3141). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  either  of  these 
requests,  should  be  submitted  to  the 
Director.  Office  of  Protected  Resources. 
NMFS.  NOAA.  U.S.  Department  of 
Commerce,  1335  East-West  Highway. 
Silver  Spring.  MD  20910-3226,  within 
30  day  b  of  the  publication  of  this  notice. 
Those  individuals  requesting  a  hearing 


should  set  forth  the  specific  reasons 
why  a  hearing  on  these  particular 
requests  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  applications  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permits  are  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222). 

Glenn  R.  VanBlaricom,  Ph.D.  (P476B), 
requests  a  Permit  to  harass  up  to  334 
gray  whales  [Escbrichtius  robustus) 
(167/167  during  north/southbound 
migrations)  over  a  1-year  period  during 
production  of  low-frequency  sounds, 
using  a  transducer  dropped  from  a  boat 
off  the  central  California  coast.  Several 
marine  mammal  species  may  also  be 
affected  by  the  acoustic  studies. 

John  G.  Morris.  Ph.D.  (P572),  requests 
a  Permit  to  harass  up  to  565  bottlenose 
dolphins  {Tursiops  tnincatus)  over  a  1- 
year  period  incidental  to  photo- 
identification  and  behavioral 
observations. 

Dated:  September  19.  1994. 
Herbert  W.  Kaufinan, 

Deputy  Director,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Sen-ice. 
IFK  DcK   94-23719  Filed  9-23-94;  8:45  ami 
BILLING  CODE  3610-23-F 


Travel  and  Tourism  Administration 

Travel  and  Tourism  Advisory  Board; 
Notice  of  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  (App.  1976)  notice  is  hereby 
given  that  the  Travel  and  Tourism 
Advisory  Board  of  the  U.S.  Department 
of  Commerce  will  meet  on  October  25, 
1994.  at  9:00  a.m.  at  the  Hilton  Head 
Hyatt.  1  Hyatt  Circle.  Hilton  Head 
Island.  South  Carolina. 

Established  March  19,  1982,  the 
Travel  and  Tourism  Advisory  Board 
consists  of  15  members,  representing  the 
major  segments  of  the  travel  and 
tourism  industry  and  state  tourism 
interests,  and  includes  one  member  of  a 
travel  labor  organization,  a  consumer 
advo<:ate,  an  academician  and  a 
financial  expert. 


Members  advise  the  Secretary  of 
Commerce  on  matters  pertinent  to  the 
Department's  responsibilities  to 
accomplish  the  purpose  of  the 
International  Travel  Act,  as  amended, 
and  provide  guidance  to  the  Under 
Secretary  for  Travel  and  Tourism. 

Agenda  items  are  as  follows: 

I.  Call  to  Order 
!I.  Roll  Call 

III.  Administrative  Details 

IV.  Current  Legislative  Issues 

V.  Tourism  Policy  Council 

VI.  White  House  Conference  on  Travel  & 

Tourism 

VII.  U.S. — Japan  Tourism  Exchange 
Promotion  Program 

VIII.  Miscellaneous 

IX.  Adjournment 

A  very  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  To  assure  adequate 
seating,  individuals  intending  to  attend 
should  notify  the  Committee  Control 
Officer  in  advance.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the  public 
forum  and  meeting.  To  the  extent  time 
is  available,  the  presentation  of  oral 
statements  will  be  allowed. 

Jay  E.  Stewart,  Committee  Control 
Officer,  United  States  Travel  and 
Tourism  Administration,  Room  1513, 
U.S.  Department  of  Commerce, 
Washington.  D.C.  20230  (telephone: 
202-501-6985)  will  respond  to  public 
requests  for  information  about  the 
meeting. 
Greg  Farmer, 

Under  Secretary  of  Commerce  for  Travel  and 
Tourism. 
|FR  Doc.  94-23689  Filed  9-23-94;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Cancellation  of  a  Limit  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
El  Salvador 

September  20.  1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Announcing  the  cancellation  of 
a  limit. 

EFFECTIVE  DATE:  September  26,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivens  CoUinson,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  United  States  Govermnent  has 
determined  to  rescind  the  current 
restraint  level  on  textile  products  in 
Categories  340/640  from  El  Salvador  in 
view  of  recent  statistical  information 
concerning  a  restraint  on  these 
categories  at  this  time. 

The  United  States  reserves  its  right 
under  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  in 
Geneva  on  December  20,  1973  and 
extended  on  December  14, 1977, 
December  22. 1981,  July  31. 1986, 
December  9, 1992  and  December  9, 
1993,  to  place  these  Categories  340/640 
under  a  restraint  should  the  statistical 
information  change  in  the  future. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commi.ssioner  of  Customs  to  cancel  the 
current  limit  for  Categories  340/640. 

Should  it  become  necessary  to  discuss 
Categories  340/640  with  the 
Government  of  El  Salvador  at  a  later 
date,  further  notice  will  be  published  in 
the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993).  Also 
see  58  FR  35501,  published  on  July  12. 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  20, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229 

Dear  Commissioner  Effective  on 
September  26. 1994.  this  directive  cancels 
the  limit  established  in  the  directive  issued 
to  you  on  July  6. 1994.  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
.Agreements,  for  cotton  and  man-made  fiber 
textile  products  in  Cdtegories  340/640. 
produced  or  manufactured  in  El  Salvador 
iind  exported  during  the  twelve-month 
(iHriod  which  began  on  April  25. 1994  afld 
I  x.lends  through  April  24   1995 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(]). 

Sincerely, 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-23701  Filed  9-23-94;  8:45  a.ml 

BILUNG  CODE  3510-OR-F 

Adjustment  of  Import  Restraint  Limits 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Republic  of  Korea 

September  20, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  September  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Stiitus  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6707.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  carryforward,  carryover,  swing  and 
special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  ALso 
see  58  FR  65967,  published  on 
December  17, 1993 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  20. 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasurv,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  13. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  Tiber  textile  products,  produced  or 
manufactured  in  the  Republic  of  Korea  and 
exported  during  the  twelve-month  period 
which  began  on  January  1. 1994  and  extends 
through  December  31.  1994. 

Effective  on  September  28. 1994.  you  are 
directed  to  amend  the  December  13^  1993 
directive  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Republic  of  Korea: 


Category 


Group  1 
200-223.  224- 
V  2.  224-03, 
225-229.  30O- 
326.  360-363, 
369-0",  400- 
414,  464-469, 
600-629,  665- 
669  and  670- 
O  *,  as  a  group. 

Sublevels  within 
Group  I 

200  

201   

224-V  

61 1  

619/620  

624  

625/626/627/628/ 

629. 
Group  II 
237,  239.  330- 

359.  431^59 

and  630-659. 

as  a  group. 
Sublevels  within 
Group  II 

239      

333/334/335 


336 
33a'339 


Adjusted  twelve- montti 
limit ' 


422,313,196  square 
meters  equivalent. 


465.185  kilograms. 

1.620,485  kilograms 

10.358,377  square  me 
ters. 

3,708,812  square  me- 
ters. 

98,113,349  square  me 
ters. 

7.977,337  square  me- 
ters. 

15.117.821  square  me- 
ters. 

552,956.579  square 

meters  equivalent. 


981,458  kilograms. 

263.261  dozen  of  whicti 
not  more  than 
134,555  dozen  shall 
be  in  Category  335 

44.068  dozen. 

1  160,226  dozen 
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Category 

Adjusted  twelve-month 
hniit' 

340 

665,820  dozen  of  which 

not  more  than 

345.715  dozen  shall 

be  in  Category  340- 
155.314  dozen. 

341    

342/642    

217.584  dozen. 

345  

115,811  dozen. 

347/348  

514.597  dozen. 

351/651   

228.678  dozen. 

352  

176.242  dozen. 

433  

14.413  dozen 

434   

7.393  dozen. 

435  

36,564  dozen. 

442  

51.828  dozen 

443  

338,159  numbers 

444  

55.431  numbers. 

445/446  

54.068  dozen 

448   

36,799  dozen 

459-W'  

97.717  kilograms 

631   

300.337  dozen  pairs 

632  

1,561 ,818  dozen  pairs 

633/634/635  

1.392.261  dozen  of 

wtuch  rx)t  fTXjre  ttvin 

157,880  dozen  shall 

be  in  Category  633 

and  not  more  than 

588,368  dozen  shall 

be  in  Category  635. 

636  

287.651  dozen. 

638«39  ..... 

5.368,441  dozen. 

64(>-D«  

3,003.063  dozen. 

641  

1.1 10,818  dozen  of 

which  not  more  than 

42,764  dozen  shall 

be  in  Category  641- 
Y». 
1 .246.050  dozen. 

647/648  

659-H'O 

1,308,007  kilograms. 

Group  III 

831-844.  and 

18.158.568  square  me- 

847^59 as  a 

ters  equivalent. 

group 

Sublevel  within 

Group  III 

835  

30.628  dozen. 

"  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31.  1993. 

*  Category  224-V:  only  HTS  numbers 
5801.21.0000.  580123  0060,  580124  0000. 
5801.25.0010,  580125  0020.  580126  0010. 
580126C020.  580131.0000.  5801.33  0000, 
5801.34  O'OO.  580135.0010,  580135  0020. 
5801 .36  uO  10  and  5801  36.0020 

'Category  224-0;  all  HTS  numbers  except 
5801.21.0000.  5801230000.  580124  0000, 
5801.25.0010.  580125  0020.  580126  0010. 
580126.0020.  5801310000.  580133  0000. 
5801.34.0000.  580135  0010.  580135  0020, 
580136.0010  and  580136.0020  (Category 
224-V). 

<  Category  369-0  all  HTS  numbers  except 
4202  12.4000.  4202  12.8020.  4202.12  8060. 
4202921500,  420292.3015  and 

4202.92  6000  (Category  369-L).  and 
5601.21.0090. 

*  Category  670-O  all  HTS  numbers  except 
4202  12  8030.  4202  12.8070.  4202.92.3020. 
4202923030  and  4202929025  (Category 
670-L) 

•Category  340- D  only  HTS  numbers 
6205.20.2015.  6205.20  2020.  6205  20-2025 
and  6205  20  2030 


'  Category 
6505  90  4090 

"  Category 
6205  30  2010. 
6205  30  2040. 
6205  90.4030 

»  Category 
6204  230050 


459-W      only     HTS     number 


640-D:     only 
6205.30  2020 
6205.90 


HTS     numbers 

6205  30.2030. 

2030  and 

HTS     numbers 
6206.40.3010 

HTS    numbers 

6504  00  9060. 

6505  90.7090 


641-Y:     only 
6204.29  2030 
and  6206  40  3025. 

'0  Category     659-H:     only 
6502  00  9030.    6504  00.9015. 
6505905090.     6505.90.6090 
and  6505  90  8090. 

The  (x)miTiiftee  for  the  Implem«ntation  of 
Trtxtile  Agff^oments  has  deformined  that 
these  actions  fall  within  the  foreign  affairs 
exc:eptit>n  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  94-23705  Filed  «^23-94;  845  am) 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  M<in  Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Nepal 

September  20.  1994. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  28.  1994. 
FOR  FURTHER  INFORIKATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use  1854). 

The  current  limit  for  Category  341  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Category  640  to 
account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993).  Also 
see  59  FR  40873.  published  on  August 
10,  1994. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provi.sions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  20.  1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  August  4, 1994.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Nepal  and  exported  during 
the  twelve-month  period  which  began  on 
JanuarN'  1.  1994  and  extends  through 
December  31.  1994  , 

Effective  on  September  28.  1994.  you  are 
directed  to  amend  the  directive  dated  August 
4. 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  Nepal: 


Category 

Adjusted  twelve-month 
limit ' 

341  

912.321  dozen. 

640  

103.770  dozen. 

'  The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1993. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
use.  553(a)(1). 

Sincerely. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 
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Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
ProQucts  Produced  or  Manufactured  in 
the  Philippines 

September  20.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  Septem))*^  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicole  Bivcns  CoUinson,  International 


Trade  Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  sl-atus  of  these  limits,  refer  to  the 
Q'lnla  Status  Reports  posted  on  the 
hii!!»'!in  boards  of  each  Customs  port  or 
c-ijl  (202)  927-6713.  For  information  on 
embrj>5oes  and  quota  re-openings,  call 
f202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  59  FR  9730,  published  on  March  1, 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  20, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  February  23, 1994,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  twgan  on  January  1. 
1994  and  extends  through  December  31. 
1994. 

Effective  on  September  28. 1994.  you  are 
directed  to  amend  the  directive  dated 
February  23.  1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Philippines: 


Category 


Levels  In  Group  I 

335  

347/348  


Adjusted  twelve-month 
limrt' 


Category 


635 


Adjusted  twelve-month 
limit ' 


369.628  dozen. 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1993. 

The  Committee  for  the  Implementation  of 
Textile  .Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
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140.442  dozen. 
1 .999.829  dozen. 


Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in  Romania 

September  20,  1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  September  27.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6715.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  447/ 
448  in  Group  III  is  being  increased  by 
application  of  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  58  FR  65968.  published  on 
December  17,  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  take:)  pursuant 
to  it  are  not  designed  to  in-  plement  all 
of  the  provisions  oftlic  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  .Agreements 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  20.  199-4. 
Commissioner  of  (Uistoms. 
Department  of  the  Treasiir.:  Washington.  DC 
JU22fi. 

Di^ar  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Dt^c  ember  13.  1993.  by  the 
Cha-rman.  Corr.mittee  for  the  Implementation 
of  Textile  .Agniements.  That  directive 
concerns  imports  of  certain  cotton,  wool. 
mar.-m:ide  fiber,  silk  blond  and  other 
vegetable  fiber  tf  .\tiles  and  textile  products, 
produced  or  manufactiired  in  Romania  and 
exported  during  the  twelve-month  period 
which  beoan  on  January  1 .  1994  and  extends 
through  December  31.  1994. 

Effective  on  September  27.  1994.  vou  are 
directed  to  amend  the  directive  dated 
Dece.mbar  13.  1993  to  increase  the  limit  for 
the  Categories  447/448  to  15.264  dozen  ',  as 
provided  under  the  terms  of  the  current 
bilateral  agreements  between  the 
Governments  of  the  United  States  and 
Romania. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  94-23702  Filed  9-23-94:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0007;  FAR  Case  91- 
78] 

OMB  Clearance  Request  for  Summary 
Subcontract  Report 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  a  revision 
to  an  existing  OMB  clearance  (9000- 
0007)  for  Standard  Form  295. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 


'  The  limit  has  not  been  adiusled  to  account  for 
any  imports  exported  after  Decemtier  31.  1993. 
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Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  for  a 
revision  of  a  currently  approved 
information  collection  requirement 
concerning  Summary  Sub<:ontract 
Report  (SF  295). 

DATES:  Comments  may  be  submitted  on 
or  before  November  25. 1994. 
ADDRESSES:  S«nd  comments  to  Mr.  Peter 
Weiss,  FAR  Deslc  Officer.  OMB,  Room 
3235.  NEOB.  Washington.  DC  20503. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Beverly  Fayson.  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  PuqMse 

In  accordance  with  the  Small 
Bu.siness  Act  (15  U.S.C  631.  et  seq), 
contractors  receiving  a  contrart  for  more 
than  $10,000  agree  to  have  small  and 
small  disadvantaged  business  concerns 
participate  in  the  performance  of  the 
contract  as  far  as  practicable. 
Contractors  receiving  a  contract  or  a 
modiHcation  to  a  contract  expected  to 
exceed  $500,000  ($1,000,000  for 
construction)  must  submit  a 
subcontracting  plan  that  provides 
maximum  practicable  opportunities  for 
small  and  small  disadvantaged  business 
concerns.  Specifu;  elements  required  to 
be  included  in  the  plan  are  specified  in 
se<:tion  8(d)  of  the  Small  Business  Act 
and  are  implemented  in  FAR  19.7. 

In  conjunction  with  these  plans. 
contractors  must  submit  reports  of  their 
progress  on  SF  295.  Summary 
Subcontract  Report.  In  addition.  OFPP 
Policy  Letter  91-1.  Government-Wide 
Small  Business  and  Small 
Disadvantaged  Business  Goals  for 
Pro<;urement  Contracts,  requires 
Exe<:utive  bran(  h  departments  and 
agencies  to  report  the  number  and  dollar 
value  of  subcontracts  awarded  to  small 
business,  small  disadvantaged  business 
and  women-owned  small  business.  The 
report  is  being  expanded  to  collect 
information  on  the  number  of 
subcontract  awards  to  small  business, 
small  disadvantaged  business  and 
women-owned  small  business  wlii<:h  is 
not  cunenfty  collected  by  thn  report. 

Information  submitted  on  SF"  Z95  is 
used  to  assess  contractor's  compliance 
with  their  sub<:ontracting  plans  and  to 
report  ac  hievement  of  goals  fur 
subcontract  awards  to  small  busiiiess. 
small  di.sadvantaged  business  and 
women-owned  small  busine.s.s. 

B.  Annual  Repartino  Burden 

Total  annual  pul)li«;  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  99,024  hours. 


including  the  time  for  reviewing 
Instnictions.  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Services  Administration,  FAR 
Secretariat,  18th  &  F  Streets.  NW..  Room 
4035.  Washington.  DC  20405.  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
1.542:  responses  per  respondent,  3.6; 
total  annual  responses.  5.568; 
preparation  hours  per  response,  17,78; 
and  total  response  burden  hours, 
99.024. 

C.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeeppers, 
1.542;  hours  per  recordkeeper,  14:  and 
total  recordkeeping  burden  hours, 
21.588. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Se<:retariat  (VRS).  Room  4037. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Plea.se  cite  OMB  Control  No. 
9000-0007.  FAR  case  91-78,  Summary 
Subcontract  Report,  in  all 
correspondence. 

Dated:  .September  19. 1994. 
Beverly  Faysoa. 

FAR  Secrrtahat. 

IFK  I>k:.  <»4-236M<)  Filed  9-23-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  request's. 

summary:  The  Acting  Director. 
Information  Resoun.es  Management 
Service,  invites  comments  on  the 
proposed  information  collection' 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Ottober 
26, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Aff^iirs, 


Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Eduction,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  3208.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Shenrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  lime, 
Mondny  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submi-ssion 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following: 

(1)  Type  of  review  requested,  e.g., 
new.  revision,  extension,  existing  or 
reinstatement; 

(2)  Title; 

(3)  Frequency  of  collection; 

(4)  The  affected  public: 

(5)  Reporting  burden;  and/or 
(fi)  Recordkeeping  burden;  and 
(7)  Abstract. 

OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dat.-d:  September  21. 1994. 

Ingrid  Kolb. 

AcUng  Dirfitor,  Information  Resources 
Miinn^ment  Senictf. 

OfTice  oTPostsecondary  Education 

Type  of  Be\iew:  NEW 

Title:  Collection  Requirements  for  the 
National  Academy  for  Science,  Space 
and  Technology  .St.holarship  Program 

Frequency.  Annually 


Affected  Public:  Individuals  or 
households:  Non-profit  institutions 

Pepnrting  Burden: 
Responses:  172 
Burden  Hours:  43 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Ahstrnct:  P.L.  101-589.  Section  621,  as 
amended  by  P.L.  102-325.  Section 
1556,  authorizes  the  National 
Academy  of  Science.  Space  and 
Technology  Program.  The  .statute 
requires  that  the  awardeses  of  the 
scholarships  be  enrolled  in  certain 
major  fields  of  study  and  then  fulfill 
a  one- year  service  obligation  upon 
graduation.  The  information  to  be 
collected  is  required  to  assure  that  the 
students  are  enrolled  in  acceptable 
majors. 

jFR  Do< .  94-23752  Filed  9-23-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Nevada  Operations  Otiice; 
Implementation  of  Noncompetitive 
Financial  Assistance 

AGENCY:  Department  of  Energy  (DOE), 
Nevada  Operations  Office  (DOE/NV). 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE/NV  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.7(b)(2)(i), 
it  is  awarding  a  noncompetitive 
financial  assistance  grant  for  the 
researi  h  of  detector  materials  for 
nonproliferation  of  weapons  of  mass 
destruction. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy.  Nevada 
Operations  Office.  ATTN:"  Steven  Curtis, 
P.O.  Box  98518,  Las  Vegas.  NV  89193- 
8518. 

SUPPLEMENTARY  INFORMATION:  This 
award  will  provide  financial  support  to 
the  Nuclear  Engineering  Department  at 
the  Massachusetts  Institute  of 
Technology  (MIT)  in  order  to  continue 
materials  research  work  for  detectors  to 
aid  nonproliferation  of  weapons  of  mass 
destruction.  The  MIT  graduate  and 
doctoral  students  have  made 
exceptional  progress  in  refining  the 
purity  and  increasing  the  size  of 
crystals.  This  award  will  enable  MIT  to 
continue  making  great  strides  in  this 
field  of  research.  These  efforts  promise 
to  be  beneficial  to  DOE  by  significantly  • 
improving  detector  efficiency  thereby 
reducing  the  cost. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  MIT  because  of 


their  exclusive  domestic  capabilities 
and  unique  qualifications  to  perform  the 
activity  successfully. 

The  project  period  of  this  grant  is 
three  years  and  will  commence  on 
October  11,  1994,  through  September 
29,  1997.  The  total  estimated  cost  of  this 
award  is  5865,000. 

Issued  in  Las  Vegas,  Nevada,  on  September 
12. 1994. 

Robert  M.  Nelson,  Jr., 

Manager,  DOEXevada  Operations  Office. 
IFR  Doc.  94-23746  Filed  9-23-94;  8:45  am] 
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Financial  Assistance  Award:  Virginia 
Polytechnic  Institute  and  State 
University 

AGENCY:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
(DOE),  Pittsburgh  Energy  Technology 
Center,  announces  that  pursuant  to  io 
CFR  600.14  (e)  and  (f)  it  intends  to  make 
a  Non-Competitive  Financial  Assistance 
Award  (Grant)  to  Virginia  Polytechnic 
Institute  and  State  University  based  on 
an  Unsolicited  Proposal  submitted  to 
DOE  by  the  University. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Pittsburgh 
Energy  Technology  Center,  Acquisition 
and  Assistance  Center,  P.O.  Box  10940, 
MS  921-118,  Pittsburgh,  PA  15236, 
Attn.:  William  R.  Mundorf,  Telephone: 
(412)  892-4483.  Comments  or  inquiries 
should  be  submitted  within  14  days  of 
the  date  of  this  announcement. 
SUPPLEMENTARY  INFORMATION:  Virginia 

Polytechnic  Institute  and  State 
University  (VPI)  has  proposed  to  DOE  to 
cost  share,  by  appro.ximately  20%,  a 
program  to  assist  the  U.S.  coal  industry 
to  improve  its  efficiency  in  producing 
lower  sulfur  coals.  VPI  will  be  the  lead 
organization  of  the  Appalachian  Clean 
Coal  Technology  Consortium  (ACCTC). 
ACCTC  involves  three  universities  (VTI, 
West  Virginia  University  and  the 
University  of  Kentucky)  as  charter 
members,  and  five  coal  companies,  an 
A&E  firm  and  an  equipment  company  as 
affiliate  members.  The  objectives  of  the 
consortium  are  (1)  to  increase  the 
production  of  lower  sulfur  coals,  (2)  to 
enhance  the  competitiveness  of  U.S. 
coals  in  the  international  market,  (3)  to 
create  high-tech  jobs  in  the 
economically-depressed  areas  of 
Appalachia,  (4)  to  reduce  the  nation's 
dependency  of  foreign  energy  supplies, 
(5)  to  produce  coals  firom  refuse  ponds 
in  useable  forms,  and  (6)  to  minimize 
the  impact  of  coal  burning  on  the 


environment.  Cooperative  relationships 
with  coal  companies,  equipment 
manufacturers,  and  A&E  firms  are 
planned  to  assist  in  achieving  the 
objectives.  The  work  will  entail  (1) 
development  of  new  advanced  coal 
cleaning  technologies,  (2)  improvement 
of  the  efficiency  of  existing  coal 
cleaning  technologies,  (3)  information 
exchange,  and  (4)  train  personnel/work 
force  for  industry. 

In  accordance  with  10  CFR  600.14  (e) 
and  (f),  acceptance  of  an  Unsolicited 
Proposal  from  VPI  has  been  justified. 
DOE  support  of  the  ACCTC  activities 
would  provide  a  unique  and  innovative 
method  of  enhancement  of  the 
competitiveness  of  U.S.  coals  that 
would  otherwise  be  unavailable.  This 
effort  is  therefore  considered  suitable  for 
noncompetitive  financial  assistance  and 
would  not  be  eligible  for  financial 
assistance  under  a  solicitation. 

DOE  funding  for  this  research  is 
estimated  to  be  approximately  S250.000 
for  a  12  month  period  of  performance. 
These  funds  shall  be  used  to  pay  for  the 
reasonable  cost  of  research  stafT  and 
support  personnel  necessary  for  the 
overall  project. 

Issued  in  Washington,  DC  on  September 
12.1994. 

Richard  D.  Rogus, 

Contracting  Officer. 

IFR  D<K.  94-23745  Filed  9-23-94;  8:45  am) 
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Nevada  Operations  Office; 
Implementation  of  Noncompetitive 
Financial  Assistance 

AGENCY:  Department  of  Energy  (DOE). 
Nevada  Operations  Office  (DOE/W  ). 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  DOE/NV  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules,  10  CFR  600.7rD)(2J(i), 
it  is  awarding  a  noncompetitive 
financial  assistance  grant  for  the 
research  of  detector  materials  for 
nonproliferation  of  weapons  of  mass 
destruction. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Nevada 
Ope.'-ations  Office,  ATTN:"  Steven  Curtis. 
P.O.  Box  98518,  Las  Vegas,  NV  89193- 
8518. 

SUPPLEMENTARY  INFORMATJON:  This 
award  will  provide  financial  support  to 
the  Nuclear  Engineering  Department  at 
the  University  of  Michigan,  Ann  Arbor 
in  order  to  continue  materials  research 
work.  University  of  Michigan  graduate 
and  doctoral  students  have  made 
exceptional  progress  in  developing 
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room-temperature  gamma  radiation 
detector  capabilities.  This  award  will 
enable  the  University  of  Michigan  to 
continue  making  great  strides  in  this 
field  of  research  in  producing  smaller, 
more  useful  detection  tools  for  the 
nonproliferation  community.  These 
efforts  promi.se  to  be  beneficial  to  DOE 
by  significantly  improving  detector 
efficiency  thereby  reducing  the  cost. 

Eligibility  for  the  award  of  this  grant 
is  being  limited  to  the  University  of 
Michigan  becau.se  of  their  exclusive 
domestic  capabilities  and  unique 
qualifications  to  perform  the  activity 
successfully. 

The  project  period  of  this  grant  is 
three  years  and  will  commence  on 
Ot:tober  11.  1994  through  September  29. 
1997.  The  total  estimated  cost  of  this 
award  is  $770,000. 

Is.sued  in  Las  Vegas.  Nevada,  on  Septemljcr 
12  \>VH 

Robert  M.  Nelson.  |r.. 
SUwaff,er.  DOE  Nevada  Operations  Office 
|FK  Doc  94-2,1747  Filed  9-23-94;  8  45  ami 
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Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
Administration.  DOE. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  pf  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
51 1.  44  U.S.C.  3501  et  seq  ].  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE) 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  numb€r(s);  (.1) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 


estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by 
October  26.  1994.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  ElA  contact  listed 
below.) 

ADDRESSES:  .address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Norma 
White.  Office  of  Statistical  Standards. 
(EI-73).  Forrestal  Building,  U.S. 
Department  of  Energy.  Washington.  DC 
20585.  Ms.  White  may  be  telephoned  at 
(202) 254-5327 

SUPPLEMENTARY  INFORMATION:  The 

energy  information  collection  submitted 
to  OMB  for  review  was: 

t.  Federal  Energy  Regulator)-  Commission 

2.  FERC-512 

3.  1902-0073 

4.  Application  for  Preliminary  Permit 

5.  Extension 

6.  On  occasion 

7  Mandatory 

8  Individuals  or  households;  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees; 
Non-profit  institutions;  and  Small 
businesses  or  organizations 

9.  ISO  respondents 

10. 1  response 

1173  hours  p«r  response 

12  10.950  hours 

13  FERC-512  is  used  to  earn,- out  the 
requirements  of  the  Federal  Power  Act 
which  directs  the  Commission  to  issue 
preliminary  permits  to  maintain  priority 
application  for  the  proposed  hydro 
development  license  while  the  permittee 
conducts  feasibility  studies  and 
preliminar>  application  data  collections 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L. 
96-511).  which  amended  Chapter  35  of  Title 
44  I'nited  States  Code  (See  44  U.S.C.  3506  (a) 
andlcHD). 


lisucd  in  Washington.  DC.  i>eptenitx.'r  15. 
1994 

Yvonne  M.  Bishop. 

Director.  Office  of  Statistical  Standards. 
Enerfiy  Information  Administration. 
|FR  Doc  94-23744  Filed  9-23-94;  8:45  ami 
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Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration.  Energy. 

ACTION:  Notice  of  requests  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511.  44  use.  3501  et  seq.).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory-,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public:  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually:  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by 
October  26.  1994.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 


Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  addre.ss 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Norma 
White,  Office  of  Statistical  Standards, 
(EI-73),  Forrestal  Building,  U.S. 
Department  of  Energy,  Washington,  DC 
20585.  Ms.  White  may  be  telephoned  at 
(202) 254-5327. 

SUPPLEMENTARY  INFORMATION:  The  first 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Fedrrdl  Energv  Regulatory  Commission 

2.  FEKC-500 

3.  1902-0058 

4.  Application  for  License  for  Water  Project 
with  More  Than  5  MW  Capacity 

5.  Extension 

6.  On  occasion 
•  7.  Mandatory 

8.  Individuals  or  households;  Stale  or  local 
governments;  Businesses  or  other  for-profit; 
and  Federal  agencies  or  employees 

9.  1 3  respondents 

10.  1  response 

11.  832  hours  per  response 

12.  10.816  hours 

13.  FERC-500  is  used  to  cany  out  the 
requirements  of  the  Federal  Power  Act  which 
authorizes  and  empowers  the  Commission  to 
issue  licenses  to  any  citizen,  state  or 
municipality  for  the  purpose  of  developing 
water  reservoirs  with  dams,  conduits,  etc.,  to 
improve  navigation  or  develop  and  transmit 
generated  power. 

The  second  energy  information 
collection  submitted  to  OMB  for  review 
was: 

1.  Federal  Energv  Regulatorj  Qimmission 

2.  FERC-505 

3.  1902-0115 

4.  Application  for  License  lor  Water 
Projects  5  MW  or  Less 

5.  Revision 

6.  On  occasion 

7.  Mandatory 

8.  Individuals  or  households:  State  or  local 
governments;  Businesses  or  other  for-profit; 
and  Federal  agencies  or  employees 

9.  19  respondents 

10.  1  response 

11. 169  hours  per  response 

12.  3.211  hours 

l.'i.  .See  Item  13.  above. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  (Pub.  L. 
96-51 1).  which  amended  Chapter  35  of  Title 
44  United  States  Code  (See  44  U.S.C.  3506  (a) 
and  (c)(1)). 

Issued  in  Washington,  DC,  September  16, 
1994. 

Yvonne  M.  Bishop,, 

Director.  Office  of  Statistical  Standards, 

Energy'  Information  Administration. 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP94-763-000,  et  al.] 

Northern  Natural  Gas  Company,  etal.; 
Natural  Gas  Centficate  Filings 

.September  19, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Northern  Natural  Gas  Company 

(Docket  No.  CP94-763-0001 

Take  notice  that  on  September  9, 
1994.  Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP94- 
763-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
issuance  of  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  proposes  to  construct  and 
operate:  (1)  1.42  miles  of  30-inch 
mainline  piping  on  Northern's  C-Line  in 
Washington  County,  Minnesota;  (2)  one 
town  border  station  in  Washington 
Gounty;  and  (3)  a  1,250  horsepower 
compressor  unit  in  Northern's 
Farmington  compressor  station  in 
Dakota  County,  Minnesota.  Northern 
proposes  an  in-service  date  of  October 
12,  1996.  Northern  states  that  the  total 
estimated  cost  of  the  proposed  facilities 
is  $4,247,000. 

Northern  asserts  that  the  proposed 
facilities  would  expand  the  capacity  of 
its  system  by  29,120  Mcf  per  day. 
Northern  further  asserts  that  it  would 
use  the  expanded  capacity  to  render 
firm  transportation  services  to  Peoples 
Natural  Gas  Company,  a  division  of 
Utilicorp  United,  Inc.  (Peoples)  for 
service  to  LS  Power-Cottage  Grove 
Limited  Partnership  (LS  Power). 

Northern  states  that  it  has  entered  into 
a  precedent  agreement  (Agreement)  for 
firm  transportation  service  with  LS 
Power  for  29,120  Mcf  per  day  for  a 
primary  term  of  20  years.  Northern  also 
states  that  Peoples  has  agreed  to  roll- 
over their  currently  existing  firm 
transportation  service  for  a  quantity 
equal  to  29,120  Mcf  per  day  for  a  term 
equal  to  the  term  of  the  Agreement. 
Northern  asserts  that  Peoples  has  agreed 
to  permanently  release  the  rolled-over 
capacity  to  LS  Power  as  firm 
transportation  capacity  on  Northern  in 
Zone  EF. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 


2.  Texas  Gas  Transmission  Corporation 

[Docket  No.  CP94-769-O001 

Take  notice  that  on  September  9, 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301, 
filed  in  Docket  No.  CP94-769-0G0  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  4-inch  meter  run 
in  St.  Martin  Parish,  Louisiana,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Gas  proposes  to  abandon  a  4- 
inch  meter  run  in  St.  Martin  Parish, 
Louisiana,  since  it  is  no  longer  needed 
because  production  in  the  Simon  Pass 
Field  has  fallen  and  another  existing 
meter  will  be  sufficient  to  measure 
current  and  future  gas  production  at  this 
location. 

Comment  date:  October  11, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

{Docket  N"o.  CP94-775-O001 

Take  notice  that  on  September  13. 
1994,  Tennessee  Gas  Pipeline  Company 
(Tennessee).  P.O.  Box  2511,  Houston. 
Texas  77252,  filed  in  Docket  No.  CP94- 
775-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  pipeline  facilities  located 
offshore  Louisiana,  all  as  more  fullv  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  proposes  to  abandon  its 
West  Cameron  173/180  system  by  sale 
to  Chevron  U.S.A.  Inc.  (Chevron). 
Tennessee  states  that  the  system 
consists  of  the  following. 

(1)  Approximately  1.27  miles  of  10- 
inch  pipeline  (507K-1900)  together  with 
Meter  No.  1-1223,  measurement  and 
appurtenant  facilities,  located  in  West 
Cameron  Block  180. 

(2)  Approximately  0.4  miles  of  6-ini  h 
pipeline  (507K-2200)  together  with 
Meter  No.  1-1790.  measurement  and 
appurtenant  facilities  located  in  West 
Cameron  Block  173. 

(3)  The  West  Cameron  173F  platform, 
two  compressors  totaling  6,800 
horsepower,  and  appurtenant  facilities. 

Tennessee  further  states  that, 
pursuant  to  a  letter  of  intent  dated 
March  8,  1994,  Chevron  would  pav 
$600,000  for  the  facilities;  which 
represents  a  loss  of  $316,504  when 
compared  to  the  net  book  value. 

Tennessee  advises  that  the  gas 
purchase  and  sales  agreements 
associated  with  the  facilities  have  been 
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terminated  and  there  are  no  other  active 
contracts  involved  with  the  facilities. 
Comment  date:  October  11.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Proc:edure.  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Walson.  |r  . 
Acting  SeiTctury 

jFR  Din    94-23776  Filed  •♦-21-94.  B  45  ami 
WLUtM  COM  f717-01-» 

[Docket  No.  ER94- 1538-000] 

EDC  Power  Marketing,  Inc.;  Notice  of 
Issuance  of  Order 

S.;ptemb*!r  M.  IS'H 

On  August  5.  1994.  EDC  Power 
Marketing.  Inc.  (EDC)  submitted  for 


filing  a  rate  schedule  under  which  EDC 
wvll  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 
EDC  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
EIX:  requested  that  the  Commissioo 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  EDC. 

On  September  14.  1994.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  EDC  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  EDC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  EDCs  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
14. 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308.  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary- 

|FR  D<H    94-23778  Filed  9-23-94:  8:45  ami 
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[Docket  No  ER94-1 432-000] 

JEB  Corp.;  Notice  of  Issuance  of  Order 

September  20.  1994 

On  luly  1.  1994  and  |uly  25.  1994.  fEB 
Corporation  (JEB)  submitted  for  filing  a 
rate  schedule  under  which  JEB  will 


engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  JEB 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
JEB  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  JEB. 

On  September  8. 1994.  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  JEB  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  JEB  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  JEB's  issuances  of  securities 
or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  October 
11.  1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch.  Room  3308,  941 
North  Capitol  Street  NE..  Washington. 
DC  20426 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
|FK  Dot  94-23777  Filed  9-23-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5078-5] 

President's  Commission  on  Risk 
Assessment  and  Risk  Management; 
Notice  of  Open  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  that  the 
President's  Commission  on  Risk 
Assessment  and  Risk  Management, 
established  as  a  Presidential  Advisory 
Committee  under  Section  303  of  the 
Clean  Air  Act  Amendments  of  1990, 
will  meet  on  the  following  dates: 
October  20  from  4:00  p.m.  to  7:00  p.m. 
and  again  on  October  21  from  8:00  a.m. 
until  4:00  p.m.  at  the  St.  Louis  Marriott 
Pavillion  Hotel,  1  Broadway,  St.  Louis, 
MO  (phone:  314-421-1776).  Time  will 
be  set  aside  for  public  comment  on 
October  21  towards  the  end  of  the  day. 
If  you  wish  to  make  a  five  minute 
presentation,  please  call  Joanna 
Foellmer  703-308-8087.  There  will  also 
be  a  meeting  of  the  Commission  in 
Washington,  DC  on  November  17,  1994 
and  January  11,  1995.  The  locations  of 
these  meetings  have  not  yet  been 
determined.  Please  call  Joanna 
Foellmer,  703-308-8087  for  times, 
location,  agendas,  etc.  The  meetings  are 
open  to  the  public,  and  will  begin  at 
8:00  a.m.  and  adjourn  at  approximately 
4:00  p.m.  Seating  at  the  meeting  is 
limited;  therefore,  seating  will  be  on  a 
first  come  basis. 

Background 

The  Risk  Assessment  and 
Management  Commission  held  its  first 
meeting  on  May  16.  1994  (Federal 
Register  ,59  FR  22615  Vol.  59.  No.  83. 
May  2.  1994.)  The  Commission  was 
established  by  Congress  to  make  a  full 
investigation  of  the  policy  implications 
and  appropriate  uses  of  risk  assessment 
and  risk  management  in  regulatory 
programs  under  various  Federal  laws  to 
prevent  cancer  and  other  chronic 
human  health  effects  which  may  result 
from  exposure  to  hazardous  substances. 

It  is  expected  that  the  Commission 
members  will  continue  their  inquiries 
and  discussions  on  the  five  topical  areas 
mandated  by  Congress:  review  of  the 
National  Research  Council's  report 
Science  and  judgment  in  Risk 
Assessment  (1994);  exposure  scenarios; 
uncertainty  and  variability;  risk 
management;  and  cross-agency 
(onsistency 

For  information  about  the 
Commission,  please  call  Joanna 
Foellmer  at  703-308-8087 


Dated:  September  19. 1994. 
Gail  Chamley, 

Executive  Director,  President's  Commission 
on  Bisk  Assessment  and  Risk  Management. 
|FR  Doc.  94-23677  Filed  9-23-94:  8:45  am| 

BILLING  CODE  6660-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Oflice  Of 
Management  and  Budget  for  Review 

September  15. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Ser\'ice,  Inc.,  2100  M  Street.  NW.,  Suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10214 
NEOB,  Washington,  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0192 
Title:  §87.103,  Posting  station  license 
Fonn  Number:  FCC  Form  395 
/4r//on:  Extension  of  a  currently 

approved  collection 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-profit  institutions 
and  businesses  or  other  for-profit 
(including  small  businesses) 
Frequency  of  Response:  Re<:ordki»Hping 

requirement 
Estimated  Annual  Burden:  47,800 
recordkeepers;  .25  hours  average 
burden  per  recordkeeper;  1 1 ,950 
hours  total  annual  burden 
Needs  and  Uses:  The  recordkeeping 
requirements  in  §87.103  are 
ne<;essary  to  demonstrate  that  all 
transmitters  in  the  Aviation  Service 
are  properly  licensed  in  a  accordance 
with  the  requirements  of  §  301  of  the 
Communications  Act  of  1934,  as 
amended.  For  stations  at  fixed 
locations  the* license  or  a  photocopy 
must  be  posted  or  retained  in  the 
station's  permanent  records.  For 
aircraft  radio  stations  the  license  must 
be  either  posted  in  the  aircraft  or  kept 
with  the  aircraft  registration 
certificate.  If  a  single  authorization 
covers  a  fleet  of  aircraft,  a  copy  of  the 
license  must  be  either  posted  in  each 


aircraft  or  kept  with  each  airr.raf> 
registration  certificate.  For 
aeronautical  mobile  stations,  the 
license  must  be  retained  as  a 
permanent  part  of  the  station  ret:ords. 
The  information  is  used  by  FCC  staff 
during  inspections  and  investigations 
to  insure  the  particular  station  is 
licensed  and  operated  in  compliance 
with  applicable  rules,  statutes,  and 
treaties.  In  the  case  of  aircraft  stations, 
the  information  may  be  utilized  for 
similar  purposes  by  appropriate 
representatives  of  foreign 
governments  when  the  aircraft  is 
operated  in  foreign  nations. 

Federal  Q)mmuni(jitions  Cnmmissiun. 

William  F.  Caton. 

Acting  Secretary: 

[FR  Doc.  94-23658  Filed  9-23-94;  8:45  ami 
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FEDERAL  FMERGENCY 

MANAGEMENT  AGENCY 

[FEMA-1039-DR] 

Alaska;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Alaska  (FEMA- 
1039-DR).  dated  September  13.  1994. 
and  related  determinations. 
EFFECTIVE  DATE:  September  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agenc:\ . 
Washington.  DC  20472,  (202)  646-3W)r.. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
September  13,  1994,  the  President 
declared  a  major  disaster  under  the 
authority  of  the  Robert  T.  Stafford 
Disa.ster  Relief  and  Emergenc:y 
Assistance  Act  (42  U.S.C.  5121  et  seq  I. 
OS  follows: 

I  have  detennined  that  the  dania};<'  in 
<.<!rtain  areas  of  the  State  of  Alaska,  n'sultiiig 
from  severe  storms  and  flooding  on  .^ll)Il!•^t 
8.  1994.  and  continuing,  is  of  suffir  ieni 
severity  and  magnitude  to  warrant  a  m;:|or 
disaster  declaration  under  the  Rolx-rt  T 
.Stafford  Disaster  Relief  and  Eniergenc\     - 
.Assistance  .Act  ("the  .Stafford  .At  f)  1. 
therefons.  dei  lare  that  such  a  niaior  dis.is:iM 
exists  in  the  State  of  .Alaska 

In  order  to  provide  Federal  assistant  e  vo<i 
are  hereby  authorized  to  allocate  from  hiiids 
available  for  these  purposes,  suf  h  ainoui.!--  .ts 
vou  find  necessarv  for  Federal  disaster 
assistance  and  adniiiustrativc  expenses 


49072 
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Vuu  are  authorized  to  provid«  Individual 
AsMst.ini:i!  and  Public  Assistance  in  the 
(iesijjnated  arras.  Consislt-nt  with  the 
rpquirempnt  that  Federal  assistance  bo 
su[»plemenfal.  any  Federal  hinds  provided 
under  the  .Stafford  Act  for  ^^lblic  Assistance 
will  Im)  limited  to  75  percent  of  the  total 
eligible  costs.  In  addition,  vou  are  authorized 
to  provide  Individual  and  Family  Grant 
assistance  in  accordance  with  Section  411  of 
the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order'*12148, 1 
hereby  appoint  Richard  A.  Buck  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfHcer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Alaska  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

The  Northwest  Arctic  Borough  and  the 
Yukon  Educational  Region  for  Individual 
Assistance  and  Public  Assistance  and  the 
Dalton  Highway  for  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83  516.  Disaster  Assistance.) 

lames  L.  Witt. 

Director. 

|FR  Doc  94-23737  Filed  9-23-94;  8:45  ami 

MLUNO  COM  inS-OS-M 


(FEMA-103a-DR] 

California;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  de<:laration  of  a  major 
di.saster  for  the  State  of  California 
{FEMA-1038-DR).  dated  September  13. 
1994.  and  related  determinations. 
EFFECTIVE  DATE:  September  13.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hert" (ly  ^jivcn  thai,  in  a  letter  dated 
September  H.  1994.  the  President 
dei.lared  a  major  disaster  under  the 
authority  of  the  Robert  T  Stafford 
Di.^instor  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  5121  et  *«/.). 
as  follows: 


I  have  determined  that  the  damage  in 
certain  ar<'as  of  the  Slate  of  California, 
resulting  from  the  continuing  effects  of  the 
warm  water  currents  known  as  El  Nino  on 
the  1994  t^oho  salmon  fishing  season  on  May 
1.  1994.  through  October  31.  1994.  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  ma|or  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I. 
therefore,  declare  that  such  a  nuijor  disaster 
exists  in  the  State  of  California. 

You  are  authorized  to  provide  Disaster 
Emplo>7nHnt  Assistance  in  the  designated 
areas.  In  order  to  provide  Federal  assistance, 
you  are  hereby  authorized  to  allocate  from 
funds  available  for  these  purposes,  such 
amounts  as  you  find  necessary  for  Disaster 
Unemployment  Assistance  and 
administrative  expenses  in  the  designated 
areas. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mark  Duggan  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Del  Norte.  Humboldt. 
Mend(Kino  and  Sonoma  for  Disaster 
Unemployment  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83  51t>,  Disaster  Assistance.) 

James  L.  Witt. 

Director 

|FR  Doc.  94-23738  Filed  9-23-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  uf  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  in.spect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC.  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Street.  N  U  .  9th  Floor 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Manlime  Commission. 
Washington.  D  (^  20,573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  1  he 


requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200259-008. 

Title:  Jacksonville  Port  Authority/ 
Crowley  American  Transport.  Inc. 
Terminal  Agreement. 

Parties: 

lacksonville  Port  Authority 

Crowley  American  Transport.  Inc. 

Synopsis:  The  proposed  amendment 
extends  the  term  of  the  Agreement. 

Agreement  No.:  224-200883. 

Title:  Tampa  Port  Authority/TSC— 
USA,  Inc.  Terminal  Agreement. 

Parties: 

Tampa  Port  Authority  ("Port") 

TSC— USA,  Inc.  ("TSC") 

Synopsis:  The  proposed  Agreement 
authorizes  the  Port  to  lease  acreage  and 
warehouse  space  to  TSC.  It  also 
provides  for  wharfage  rates  with 
escalations  after  the  fifth  year,  and 
wharfage  incentive  rates  on  annual 
tonnages  in  excess  of  50,000  net  tons. 

Agreement  No.:  224-200884. 

Title:  Port  of  Oakland/Italia  S.p.A.  di 
Navigazione  Terminal  Use  Agreement. 

Parties: 

Port  of  Oakland  ("Port") 

Italia  S.p.A.  di  Navigazione  ("Italia") 

Synopsis:  The  proposed  Agreement 
provides  that  Italia  shall  have  non- 
exclusive rights  to  certain  assigned 
premises  at  the  Port's  Charles  P.  Howard 
Terminal.  As  a  consideration  for  its 
regular  use  of  the  Port.  Italia  will  pay  90 
percent  of  dockage  and  wharfage  tariff 
charges  subject  to  certain  agreed  upon 
provisions.  The  Agreement  has  an 
initial  term  of  five  years. 

Agreement  No.:  224-200885. 

Title:  Port  of  Oakland/d'Amico 
Societa  di  Navigazione  per  Azioni 
Terminal  Use  Agreement. 

Parties: 

Port  of  Oakland  ("Port") 

d'Amico  Societa  di  Navigazione  per 
Azioni  ("d'Amico") 

Synopsis:  The  proposed  Agreement 
provides  that  d'Amico  shall  have  non- 
exclusive rights  to  certain  assigned 
premises  at  the  Port's  Charles  P.  Howard 
Terminal.  As  a  consideration  lor  its 
regular  use  ol  the  Port.  d'Amico  will  pay 
90  percent  of  dockage  and  wharfage 
tariff  charges  subject  to  certain  agreed 
upon  provisions.  The  Agreement  has  an 
initial  term  of  five  years. 

By  Order  of  the  Federal  Maritime 
Commission 


U.ltfci:  .ScpfcmlMT  20.  1994 
Joseph  C.  Pnlking. 
SfiTi'tiiry 

UK  D<k;.  94-23743  Fil.'d  9-2.3-94:  8.45  ami 
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FEDERAL  RESERVE  SYSTEM 

Raritan  State  Bancorp,  Inc.,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

1  he  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  .section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
;jpplication  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspe<;tion  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
.ire  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
20, 1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bhienile.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

7.  Faritnn  State  Bancorp,  Inc.. 
Raritan,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Rarilnn 
State  Bank,  Raritan.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  First  Sleepy  Eye  Bnncorporation. 
Inc.,  Sioux  Falls,  South  Dakota;  to 
acquire  99.67  percent  of  voting  shares  of 
Capital  Bank,  St.  Paul,  Minnesota. 

2.  Riverside  Acquisition  Corporation. 
Minneapolis,  Minnesota;  to  become  a 
bank  holding  company  by  acquiring  100 
pen:ent  of  the  voting  shares  of  Riverside 
Bancshares  Corporation,  Minneapolis, 
Minnesota,  and  thereby  indirectly 


acquire  Riverside  Bank.  Minneapolis. 
Minnesota. 

Board  of  (iovtimors  of  thi?  Fndoral  Ki'srrvt* 
.System,  September  20.  1994. 
lennifer }.  Johnson, 
Di'^ntv  Sfuretary  of  the  l)o<ird. 
IFR  Doc.  94-23726  Filed  9-23-94;  8:45  ami 

BILLING  CODE  621(M>1-F 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Government  Intercity 
Telecommunications  Services; 
FrS2000  Contracts;  Notice 

The  Federal  government  currentlv 
satisfies  its  intercity 
telecommunications  services  through 
the  Federal  Telecommunications 
System  2000  (FTS2000)  contracts.  The 
existing  FTS2000  contracts  will  expire 
in  1998.  As  a  part  of  the  continuing, 
open  discussion  related  to  the  post- 
FTS2000  provision  of 
telecommunications  services  to  Federal 
government  users,  the  government 
hereby  advises  interested  parties  of  the 
following  opportunities  to  participate  in 
this  discussion. 

The  government  will  release  a  report 
entitled,  "Analysis  of  Post-FTS2000 
Acquisition  Alternatives"  on  or  about 
September  26,  1994.  The  report  states 
the  goals  of  the  Post-FTS2000 
acquisitions;  provides  a  preliminarv 
definition  of  the  scope  of  the  Post- 
FTS2000  acquisitions;  describes  the 
acquisition  strategies  being  considered: 
summarizes  the  status  of  the 
government's  analysis;  and  solicits 
views  and  comments  from  all  interested 
parties,  such  as  public,  industrv', 
academia,  and  other  government 
agencies,  that  will  a.ssist  the  government 
in  determining  the  Post-FTS2000 
acquisition  strategy  most  advantageous 
to  t!ie  government. 

This  report  was  prepared,  as  a 
framework  for  further  study,  by  the 
Acquisition  Working  Group,  a 
subcommittee  of  the  Interagency 
Management  Council.  At  present,  the 
government  plans  to  make  the  report 
available  for  public  viewing  in  the 
General  Services  Administration  Bid 
Room,  located  at  7th  and  D  Streets,  SW. 
Room  1701,  Washington,  DC  20407  on 
or  about  September  26,  1994.  The  report 
will  be  electronically  accessible  via  the 
Internet  in  one  of  two  methods.  Files 
may  be  downloaded  electronically  via 
anonymous  FTP  from  post.fts2k.gsa.gov 
under  the  /pub  directory.  Files  may  also 
be  pursued  (and  downloaded)  and  full- 
text  searches  may  be  made  via  a  World 
Wide  Web  client  (such  as  Mosaic)  by 
accessing  our  home  page,  whose  URL  is 


http:/  /post. fts2k.gsa.gov/  The 
government  will  accept  written 
comments  on  the  report,  through 
Octoter  17,  1994.  Comments  may  b*- 
submitted  to  the  General  Services 
Administration.  Attention:  Concept 
Development  Record,  c/o  The  MITRE 
Corporation.  7525  Colshire  Drive  (STOP 
Z397).  McLean,  VA  22102.  It  is 
preferred  that  comments  be  submitted 
electronically  to  an  Internet  address  of 
cdr@post.fts2k.gsa.gov  in  any  of  the 
following  four  formats:  Ordinary  ASCII. 
PostScript;  unencoded  representations 
of  Microsoft  Word  (version  6.0  and 
earlier)  documents;  and  unencoded 
representations  of  Word  Perfect  (version 
6.0  and  earlier)  documents. 

The  government  also  invites  oral 
comments  on  this  document  for 
presentation  before  a  Government  Pam-I. 
consisting  of  members  of  the 
Interagency  Management  Council,  at  the 
"Post-FTS2000  Comments  Review  Panel 
Meeting"  to  be  held  October  25,  26.  and 
27,  1994,  from  9  a.m.  to  4:30  p.m..  at  the 
Department  of  State's  Dean  Acheson 
Auditorium.  2201  C  Street,  NW, 
Washington.  DC  20520.  Requests  for  an 
opportunity  to  speak  and/or  to  attend 
the  meeting  will  require  advance 
reservation  with  the  understanding  th.it 
the  government  will  limit  the  numt>er  of 
presentations  based  on  time  constraints 
and  space.  Requests  for  an  invitation  to 
make  oral  comments  should  be 
submitted  with  your  written  comments 
Requests  for  attendance  will  be  a<:cepted 
on  a  first-come  basis  until  seating 
capacity  is  reached.  A  Regi,stration 
Form,  with  instructions,  is  included  in 
the  "Analysis  of  Post-FTS2000 
Acquisition  Alternatives"  report.  The 
following  information  is  reque.sted  for 
registration:  Nam.e;  Title:  Organizations; 
Address;  Phone  No.;  FAX  No.;  and 
Internet  address.  In  addition,  the 
Department  of  State  requires  So<  iai 
Se<;urity  No.  (citizens)  or  Passport  No. 
(non-citizens)  and  Date  of  Birth.  Submit 
reque.sts  by  October  17,  1994.  to  FAX 
(703) 883-5214  or  (703) 883-5914  or 
INTERNET— cdr@post.fts2k.gsa.go\ 
Reservations  will  be  confirmed  bv 
Octol>er21,  1994.  Both  written  and  oral 
comments  will  be  incorporated  into  the 
Post-FTS2000  Concept  Development 
Record  whit:h  will  be  made  available  to 
the  public. 

If  you  have  any  questions  regarding 
this  notice,  please  contact  Carolvn  A. 
Thomas  on  (703)  827-5106  or  Mar>;aret 
Fi.scher  on  (703)  883-3363. 

Ddtfd:  Scpfomb«'r  6.  1994. 
Trudi  Cassaday  Bailey. 
Contmrtinfi  Officer. 
IFR  D<k;.  94-23081  Filed  9-23-94;  H.43  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

(GN«  2273] 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Sw  rwtar) .  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  her^^  given  that 
the  Office  of  Researt.h  Intngrify  (ORl) 
has  made  final  findings  of  .scientific 
mi.s<:onduct  in  the  followingca.se: 

Gtrnld  J.  August.  Ph.D..  VnivtrsHy  nf 
Mianfsotn  Medical  Srhnol:  The 
Division  of  Research  huestigations 
(DRl)  of  the  Office  of  Research  Int«»grity 
(OR!)  reviewed  an  investigation 
conducted  hy  the  University  of 
Minnesota  into  possible  s<.ientific 
misconduct  on  the  part  of  Gerald  |. 
Augu.st.  Ph.D..  an  As.so<.iate  Professor  of 
Psychiatry  at  the  University  of 
Minnesota  Medical  School.  The 
University  concluded  tluit  Dr.  ;\ugu.st 
committed  sf;ientiric  mis<.ondu«:t  by 
plagiarizing  materials  in  a  Public  Health 
Service  (PUS)  grant  jpplication  which 
he  obtained  as  a  n;embtr  of  a  PUS 
Spe<;ial  Study  Section.  ORJ  con«:urred 
with  the  University's  findings.  Dr 
August  accepted  the  nii.sconduct 
findir.gs  and  agreed  to  a  Voluntary 
Settlement  Agreement  cnder  v\hich.  for 
a  tivo  year  period  beginning  Mjy  B. 
1994.  (1)  Dr.  August  will  not  .serve  on 
PUS  advisory  comniittiHiS,  boards,  or 
peer  review  groups  and  12)  he  is  to 
submit  a  certification  with  each 
do<:iunent.  application,  or  report  that  he 
submits  to  a  PUS  component  that  the 
work  of  others  contained  in  the 
ducument.  Application,  or  report  is 
properly  attributed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director.  Division  ot  Researt.h 
Investigations.  Office  of  Research 
Integrity.  30I-443-5.J.1I) 

Thomm  G.  Morford. 

I'tfpiityDirvctnr.  Office  of  Rtfsearch  Integrity 
|FR  Doc.  94-23654  Filed  «*-2.V«M,  845  ami 

BU.UNO  COOC  41M-17-M 


Food  ar>d  Drug  Administration 
(Oockat  No.  94D-0284] 

Miscellaneous  Compliance  Policy 
Guides;  Revocation 

AGENCY:  Food  and  Drug  Administration. 
UUS 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announc  ing  the 


revocation  of  three  compliance  policy 
guides  (CPG's)  because  they  are 
outdated.  This  action  is  being  taken  to 
ensure  that  FDA"s  CPG's  accurately 
refieil  FD.-\  policy. 

DATES:  Effe<:tive  September  26.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
ludith  A.  (iushee.  Center  for  Veterinary 
Medicine  (HFV-236).  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  208,'-)5.  301-594-1785. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
revoking  three  of  its  CPG's  be<.au.se 
either  they  no  longer  reflei.t  FDA  policy, 
or  they  have  been  superseded  by  more 
i:omprehensive  guidance.  The  following 
three  guidt-s  .ir»'  being  revoked: 

(l)CPG  /■  i2").03  "Sale  of  Prescription- 
legend  Veterinary  Drugs" 

The  information  contained  in  CPG 
7125.01  also  is  found  in  Compliance 
Program  7371.002,  and  the  information 
in  Compliance  Program  7371.002  is 
more  current  and  thorouj;h  than  that 
contained  in  CPG  7125  03.  Therefore. 
CPG  7125  03  is  obsolete. 

(2)  CPG  7125.10  "Veterinarian  Use  of 
New  ■^nim.^l  Drug  Substances" 

This  CPG  states  that  veterinarians 
may  u.se  within  their  practice  whatever 
bulk  drugs  they  may  legally  obtain,  i.e.. 
those  that  do  not  require  a  new  animal 
drug  application  (NAUA).  This  polic;y 
implies  that  the  requirement  for  a 
N.ADA  is  the  exception.Tl  situation.  In 
fact,  in  most  cases,  an  approved  .M.VDA 
is  required  l)efore  bulk  drug  substan<:es 
could  be  u.sed  by  veterinarians  to 
produce  a  finished  pharmaceutical.  This 
position  was  upheld  in  United  States  v. 
y//  KG  Containers.  Mnre  or  Le.'is.  of  an 
Article  of  Drug  for  Veterinary  Use 
ISchuvler  Laboratories,  Inc. I,  854  F.2d 
173  (7'th  Cir.  1988).  Therefore.  FDA  is 
revoking  CPG  7125.10  so  that  agency 
policy  will  not  be  misinterpreted. 
Furthermore.  FDA  is  in  the  process  of 
developing  policy  guidance  pertaining 
to  the  compounding  of  drugs  for 
veterinary  use  that  will  be  issued  in  due 
course. 

(3)  CPi;  7126.U2  "Gentian  Violet  in 
.\nimal  Fetid" 

In  a  memo  dated  August  16.  1991. 
FD.\'s  Center  for  Veterinary  Medicine 
(CVM)  infonned  all  district  offices  and 
all  resident  posts  that  this  CPG  was  no 
longer  C;VM  policy.  CPG  7126.02  was 
not  revoked  at  the  time.  That  oversight 
is  now  being  corrected. 

Datfd:  August  31.  1994 
Gary  Dykstra. 

Acting  Associatf  Commissioner  for 

Hefitilatory  Affairs. 

|FK  D«K    44-23773  Filed  9-23-94;  8:45  din| 

M.IJNG  COOC  41MM)1-r 


[Docket  No  94C-0312) 

ProMedica  International;  Filing  of 
Color  Additive  Petition 

AGENCY:  Koud  iin<l  Drug  Ad-'iinistratio!!. 

HUS. 

ACTION:  Notice. 


SUMMARY:  The  Food  nnd  Drug 
Administration  (P'DA)  is  announcing 
that  ProMedica  International  has  filed  a 
petition  proposing  that  the  color 
additive  regulations  be  amended  to 
provide  for  the  safe  u.se  of 
|phthalocyaninato(2-)l  copper  as  a  color 
additive  in  nonabsorbable 
polyvinylidene  fluoride  sutures 
intended  for  use  in  general  ar.d 
ophthalmic  surgery. 
DATES:  Written  comments  on  the 
petitioner's  environmental  as.sessinent 
bv  October  26. 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-30^.).  Food  and  Drug 
Administration,  rin.  1-23.  12420 
Parklawn  Dr..  Rex  kville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mile  hell  Cheeseman.  Center  for  Food 
Safetv  and  Applied  Nutrition  (UFS- 
216).  Food  ancl  Drug  .\dminislration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-418-3083. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  721(b)(5)  (21  U.S.C.  379elh)(5))). 
notice  is  given  that  a  c:olor  additive 
petition  (CAP  4C0244)  has  been  filed  by 
ProMedica  International,  620  Newport 
Center  Dr..  suite  575,  Newport  Beach. 
CA  92660.  The  pt;tition  proposes  to 
amend  the  color  additive  regulations  in 
§  74.3045  lPbthaloryaninato(2)}  copper 
(21  CFR  74.3045)  to  provide  for  the  safe 
u.se  of  |phthaIocyaninato(2-)]  copper  as 
a  color  additive  in  nonabsorbable 
polyvinylidene  fiuoride  sutures 
intended  for  u.se  in  general  and 
ophthalmic  surgery. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)).  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subje<:t  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may.  on  or  before  October  26. 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  p)etition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the, 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  September  15,  1994. 
Alan  M.  Rulis, 

Acting  Director,  Office  ofPremarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

jFR  Doc.  94-23774  Filed  9-23-94;  8:45  am) 
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Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Ophthalmic  Devices  Panel  of  the 

Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  October  20  and 
21,  1994.  8:30  a.m.,  Holiday  Inn— 
Gaithersburg,  Grand  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD.  A  limited  number  of  overnight 
accommodations  have  been  reserved  at 
the  Holiday  Inn — Gaithersburg. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-948-8900  and  reference  the  FDA 
Ophthalmic  Panel  meeting  block. 
Reservations  will  be  confirmed  at  the 
group  rate  based  on  availability. 

Type  of  meeting  and  contact  person. 
Open  public  bearing,  October  20,  1994, 
8:30  a.m.  to  9:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5  p.m.;  closed  presentation  of  data, 
October  21, 1994,  8:30  a.m.  to  1  p.m.; 


Sara  M.  Thornton,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-2053. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  September  30, 
1994.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
relating  to  a  premarket  approval 
application  (PMA)  for  an  excimer  laser 
for  photorefractive  keratectomy.  There 
will  be  a  diagnostic  and  surgical  devices 
update  presented  to  the  panel  including 
the  current  status  of  the  pending  PMAs 
for  phototherapeutic  keratectomy  lasers. 
There  will  be  announcements  in  the 
contact  lens  area  that  will  include 
labeling  issues  regarding  disposable 
lenses,  and  an  update  on:  (1)  The 
progress  of  contact  lens  care  product 
reclassification,  and  (2)  the 
development  of  guidance  on  clinical 
endpoints  for  extended  wear  contact 
lens  studies.  Announcements  on 
intraocular  implant  issues  are  planned. 

Closed  presentation  of  data.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  investigational  device 
exemption  applications  and  PMAs  for 
contact  lenses,  surgical  and  diagnostic 
devices,  and  intraocular  implants.  This 
portion  of  the  meeting  will  Ije  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  limes  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 


The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  en 
opportunity  to  speak  wall  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  I>ug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
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beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2.  10(d)),  permits 
such  closed  advisory  committee 
m^tings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  set;rels 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
re<:ords  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and.  deliberation  to 
formulate  advice  and  re<;ommendations 


to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  September  19, 1994 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
jFR  Doc.  94-2,3707  Filed  »-23-94;  8:45  ami 

BILUNC  COOE  41SO-01-P 

National  Institutes  of  Health 

National  Institute  of  Child  Health  .ind 
Human  Development,  Notice  of 
Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  review 
committees  of  the  National  Institute  of 
Child  Health  and  Human  Development 
for  November  1994. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to  • 

committees  activities  including 
announcements  by  the  Director.  NICHD. 
and  scientific  review  administrators,  for 
approximately  one  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting  unless  othenvise 
listed.  Attendance  by  the  public  will  be 
limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c}(4)  and  552b(c)(6),  Title  5,  U.S.C. 
and  section  10(d)  of  Pub.  L.  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Mary  Plummer,  Committee 
Management  Officer,  NICHD,  6100 
Executive  Boulevard,  Room  5E03. 
National  Institutes  of  Health,  Bethesda, 
Mar\land.  Area  Code  301,  496-1485, 
will  provide  a  summary  of  the  meetings 
and  rosters  of  committee  members. 
Individuals  who  plan  to  attend  the  open 
session  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Ms.  Plummer  in  advance 
of  the  meeting. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
Scientific  Review  Admini.strator  as 
indicated. 


Name  of  Committee:  Maternal  and  Child 
Health  Research  Committee. 

Scientific  Review  Administrator:  Dr.  Gopai 
Bhatnagar.  6100  Executive  Boulevard — Km. 
5E03,  Telephone  301-496-1485. 

Date  of  Meeting:  Uovemher  1-2.  1994. 

Place  of  Meeting:  Holiday  Inn — Bethesda. 
8120  Wisconsin  Avenue.  Bethesda.  Mar>land 
20814. 

Open:  November  1. 1994.  8:00  a.m.— 9:00 
a.m. 

..    Closed:  November  1,  1994.  9:00  a.m.— 5:00 
p.m.:  November  2,  1994.  8:00  a.m.— 
adjournment. 

Name  of  Committee:  Population  Research 
Committee. 

Scientific  Review  Administrator:  Dr.  A.  T. 
Gregoire.  6100  Executive  Boulevard— Rm. 
5E03.  Telephone:  301-496-1696. 

Date  of  Meeting:  November  3-4.  1994. 

Place  of  Meeting:  Hyatt  Regency.  One 
Bethesda  Metro  Center.  Bethesda,  Man.'land 
20814 

Open:  November  3.  1994.  8  am —9:00  a.m. 

Closed:  November  3, 1994.  9:00  am —5 
p.m  ;  Novemtier  4.  1994.  8  a.m. — 
adjournment. 

Name  of  Committee:  Mental  Retardation 
Research  Qjmmittee. 

Scientific  Review  Administrator:  Dr. 
Norman  Chang.  6100  Executive  Boulevard — 
Rm  5E03.  Telephone:  301-496-1485. 

Date  of  Meeting:  Novemt)er  1 1 .  1994. 

Place  of  Meeting:  Crowne  Plaza.  Biscayne 
Boulevard  at  16th  Street.  Miami.  Florida 
33132. 

Open: November  11. 1994.  8:00 a.m.— 900 
a.m. 

Closed:  November  11. 1994.  900  am — 
adjoumment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.864.  Population  Research 
and  No  93.865.  Research  for  Mothers  and 
Children.  National  Institutes  of  Health'.) 

Dated:  September  15. 1994. 
Margery  G.  Gnibb. 

Senior  Committee  Management  Specialist, 

NIH 

|FR  D(><-  94-23670  Filed  9-23-94;  8:45  ami 
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National  Institutes  of  Health;  National 
Library  of  Medicine 

Notice  of  Meeting  of  the  Biomedical 
Library  Review  Committee 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Biomedical  Library  Review  Committee 
on  November  3-4, 1994,  convening  at 
8:30  a.m.  in  the  Board  Room  of  the 
National  Library  of  Medicine,  Building 
38,  8600  Rockville  Pike.  Bethesda. 
Marvland. 

The  meeting  on  November  3  will  be 
open  to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 


attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  VV.  Dahlen  at  301- 
496—4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C,  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  on 
November  3  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications  from  11  a.m.  to 
approximately  5  p.m.,  and  on  November 
4  from  8:30  a.m.  to  adjoumment.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  infonnation 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Dr.  Roger  W.  Dahlen.  Scientific 
Review  Administrator,  and  Chief, 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894, 
telephone  number:  301-496-4221,  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879— Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  September  15, 1994. 
Margery  G.  Grubb, 

Senior  Committee  Management  Specialist, 
NIH. 

(FR  Doc  94-23671  Filed  9-23-94;  8:45  am] 

BILUNG  COOE  4140-01-M 


National  Institute  of  General  Medical 
Sciences;  Notice  of  meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
committees  of  the  National  Institute  of 
General  Medical  Sciences  for  November 
1994. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the 
beginning  of  the  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5.  U.S.C.  and  section 
10(d)  of  Pub.  L.  92-463,  for  the  review, 
discussion,  and  evaluation  of  individual 
research  training  grant  and  research 
center  grant  applications.  The 
discussions  of  these  applications  could 


reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health,  Building  31,  Room 
4A52,  Bethesda,  Marvland  20892. 
Telephone:  301-496^7301.  FAX:  301- 
402-0224.  will  provide  a  summary'  of 
the  meeting  and  a  roster  of  committee 
members. 

Individuals,  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Ann  Dieffenbach. 

Substantive  program  information  may 
be  obtained  from  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee. 

Name  of  Committee:  Genetic  Basis  of 
Disease  Review  Committee. 

Scientific  Review  Administrator:  Dr.  Arthur 
Zachan,'.  Room  9A13,  Westwood  Building, 
Telephone:  301-594-7758. 

Dates  of  Meeting:  November  6-8. 1994. 

Place  of  Meeting:  Holiday  Inn  Chevy 
Chase.  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  2081 5. 

Open:  November  6.  8  p.m. -10  p.m. 

Closed:  November  7,  8:30  a.m.-5  p.m.; 
November  8.  8:30  a.m.-adjoumment. 

Name  of  Committee:  Minority  access  to 
Research  Careers  Review  Subcommittee. 

Scientific  Review  Administrator:  Dr. 
Richard  Martinez,  Room  9A18.  Westwood 
Building,  Telephone:  301-594-7803. 

Dates  of  Meeting:  November  7-9, 1994. 

Place  of  Meeting:  Building  31C,  Conference 
Room  7,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892. 

Open:  November  7,  8:30  a.m.-10:30  a.m.; 

Closed  November  7. 10:30  a.m.-5  p.m.; 
November  8,  8:30  a.m,-5  p.m.:  November  9. 
8:30  a.m. — adjoiurnnient. 

Name  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 

Scientific  Review  Administrator:  Dr.  Carole 
Latker,  Room  9A10,  Westwood  Building, 
Telephone:  301-594-7758. 

Dated  of  Meeting:  November  9-10, 1994. 

Place  of  Meeting:  Hyatt  Regeney  Hotel,  One 
Bethesda  Metro  Center,  Bethesda.  Maryland 
20814. 

Open:  November  9, 5:30  p.m.-7:30  p.m. 

Closed.  November  9,  8  a.m. -5  p.m.; 
November  10,  8  a.m.-adjoumment. 

Name  of  Committee:  Minority  Biomedical 
Research  Support  Review  Subcommittee. 

Scientific  Review  Administrator:  Dr.  )ean 
Flagg-Newton.  Room  9A13,  Westwood 
Building.  Telephone:  301-594-7708. 
Dates  of  Meeting:  November  17-18, 1994. 


Place  of  Meeting:  Holiday  Inn  Chevy 
Chase,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20815. 

Open.  November!  7,  8:30-10:30  a.m. 

Closed:  November  17, 10:30  a.m.-5  p.ni.; 
November  18.  8:30  a.m.-adjoumment. 

A'ame  of  Committee:  Pharmacolfjgical 
Sciences  Review  Committee. 

Scientific  Re\'iew  Administrator:  Dr.  Irene 
Glowinski,  Room  9A18.  Westwood  Building, 
Telephone:  .301-594-7741. 

Dates  of  Meeting:  November  17-18. 1994 

Place  of  Meeting:  Embassy  Suites,  Chevy 
Chase  Pavillion.  4300  Military  Road.  NW, 
Washington,  DC  20015. 

Open:  November  17.  8  p.m.-lO  p.m 

Closed:  November  18.  830  a.m.- 
adjoumment. 

(Catalog  of  Federal  Domestic  Assistante 
Program  No.  93.859,  93.862,  93.863.  93.8S0. 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health) 

Date;  September  15, 1994. 
Margery  G.  Grubb, 

Senior  Committee  Management  Specialist. 
NIH. 

IFR  Doc.  94-23669  Filed  9-23-94:  8:45  .-.m\ 

BILLING  COOE  414<M>1-M 


National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U,S,C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee;  General  Clinical 
Rt!scar(,h  Centers  Committee, 

Dates  of  Meeting;  October  19-21, 1994. 

Time:  8:00  a.m.-until  adjoumment. 

Place  of  Meeting:  Holiday  Inn.  Crowne 
plaza,  1750  Rockville  Pike.  Rockville,  MD 
20852. 

Scientific  Review  Administrator:  Dr.  Bcl.i  J 
Gulyas.  National  Institutes  of  Health, 
Westwood  Building,  Room  10A16,  Fethesda, 
MD  20892,  Telephone:  (301)  594-7903, 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  L'.S,C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  tradf 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  discl«jsun; 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  .Assistance 
Program  Nos.  93.333.  Clinical  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  .September  16, 1994. 
Susan  K.  Feldman, 
Committt^e  Management  Officer,  NIH. 
|FR  Doc,  94-23676  Filed  9-23-94;  8:45  anil 
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National  Cancer  Institute;  Notice  of 
Meeting  (Division  of  Cancer  Treatment 
Board  ot  Scientific  Counselors) 

Pursuant  to  Public  Law  92^63. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors.  DCT. 
National  Cancer  Institute.  National 
Institutes  of  Health.  October  24-25. 
1994.  Building  3lC.  Conference  Room 
10.  9000  Rot:kville  Pike.  Bethesda. 
Maryland  20892. 

This  meeting  will  be  open  to  the 
public  on  C)<:tober  24  from  9  a.m.  to 
approximately  5:15  p.m.,  to  review 
program  plans,  concepts  of  contract 
recompetitions  and  budget  for  the  DCT 
program.  In  addition,  there  will  be 
scientific  reviews  by  several  programs 
in  the  Division.  Attendance  by  the 
public  will  be  limited  to  space  available 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5. 
U.S.C.  and  section  10(d)  of  Public  Law 
92-463.  the  meeting  will  be  closed  to 
the  public  on  October  25  from  8:00  a.m. 
to  approximately  11:15  a.m..  for  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  National  Cancer 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer.  National  Cancer 
Institute.  Executive  Plaza  North 
Building,  Room  630,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892- 
7405  (301^96-5708)  wijl  provide 
summaries  of  the  meeting  and  rosters  of 
committee  members  upon  request. 

Dr.  Bruce  A.  Chabner,  Director, 
Division  of  Cancer  Treatment,  National 
Cancer  Institute,  Building  31,  Room 
3A44,  National  In.stitutes  of  Health. 
Bethesda.  Maryland  20892-2440  (301- 
496-4291)  will  furnish  substantive 
program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Bruce  Chabner  (301-496- 
4291)  in  advance  of  the  meeting. 

(Catalog  of  Federal  Dcjmestic  Assistance 
Program  Numbers:  93.393.  (^ncer  Cause  and 
Prevention  Research;  93.394.  Cancer 
DetPt;tion  and  Diagnosis  Research;  93,395. 
Cancer  Treatment  Research.  93.396.  Cancer 
BiolofO'  Research;  93  397,  Chancer  Centers 
Support.  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  CkiOtrol) 
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Dated:  September  16,  1994. 
Sus«n  K.  Feldman. 

Committee  Management  Officer.  NIH. 

[FR  Doc.  94-23674  Filed  9-23-94;  845  am) 

MLUNO  COOC  41«0-01-M 

National  Center  for  Research 
Resources;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Center  for  Research 
Resources  (NCRR)  for  October  23-25. 
1994.  This  meeting  will  be  open  to  the 
public  to  discuss  program  planning, 
program  accomplishments  and  special 
reports  or  other  issues  relating  to 
committee  business  as  indicated  in  the 
notice. 

This  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Maureen  Mylander.  Public  Affairs 
Officer.  NCRR.  VVestwood  Building. 
Room  850,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892,  (30-1)  594- 
7938,  will  provide  a  summary  of 
meeting  and  a  roster  of  the  members 
upon  request.  Other  information 
pertaining  to  the  meeting  can  be 
obtained  from  the  Executive  Secretary 
or  the  Scientific  Review  Administrator 
indicated.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary,  in 
advance  of  the  meeting. 

Name  of  Committee:  Comparative 
Medicine  Review  Committee. 

Scientific  Review  Administrator:  Dr. 
Bemadette  Tyree.  National  Institutes  of 
Health.  VVestwood  Building.  Room  IDA  16. 
Bethesda.  MD  20892.  Telephone:  (301)  594- 
7932. 

Date  of  Meeting:  Ck.toheT  23-25.  1994. 

Place  of  Meeting:  The  Covernor's  House. 
17th  Street  and  Rhode  Island  Avenue.  NVV.. 
Washington.  DC  20036 

Closed:  October  23.  6.30  p.m.— until 
recess. 

Open:  October  24.  8:30  am  —10:00  am. 

Closed:  October  24.  1000  am —until 
adjournment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Laboratory'  Animal 


Sciences  and  Primate  Research.  National 
Institutes  of  Health.) 

Dated:  September  16. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  \'IH. 
(FR  Doc.  94-23675  Filed  9-23-94;  8:45  ami 
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National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  meetings  of  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Diana  VVidner  at  (301) 
443-4376. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6)  of  Title  5. 
U.S.C.  of  Public  Law  92-463.  for  the 
review,  discussion  and  evaluation  of 
individual  researt.h  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacv. 

Summaries  of  the  meetings  and  the 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner. 
NIAAA  Committee  Management  Officer, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism.  Willco  Building.  Suite  409. 
6000  Executive  Blvd..  Rockville,  MD 
20892-7003,  Telephone:  (301)  443- 
4376.  Other  information  pertaining  to 
the  meetings  can  be  obtained  from  the 
Scientific  Review  Administrator 
indicated. 

iVome  of  Committee:  Neuroscience  and 
Behavior  Subcommittee.  Alcohol  Biomedical 
Research  Review  Committee. 

Scientific  Review  Administrator:  Antonio 
Noronha.  Ph.D..  6000  Executive  Blvd..  Suite 
409.  Bethesda.  MD  20892.  301-143-9419. 

Dates  of  Meeting:  Ocioher  12-14.  1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center.  Bethesda.  MD 
20814. 

Open:  October  12.  9  a.m.  to  11  am. 

Agenda:  Administrative  Remarks. 

Closed:  October  12. 11  a.m.  to  recess. 
October  13,  8  a.m.  to  recess;  October  14.  8 
a.m.  to  adjournment. 


Name  of  Committee:  Biochemistry. 
Physiology,  and  Medicine  Subcommittee  of 
the  Alcohol  Biomedical  Research  Review 
Qimmittee. 

Scientific  Review  Administrator:  Ronald 
Suddendorf.  Ph.D.,  bOOO  Executive  Blvd., 
Suite  409.  Bethesda.  MD  20892.  301-443- 
2932. 

Dates  of  Meeting:  October  17-19.  1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro  Center,  Bethesda.  MD 
20814. 

Open:  October  17,9  a.m.  to  10  a.m. 

Agenda:  Administrative  Remarks. 

Qosed:  October  17, 10  a.m.  to  recess; 
(X.tob«r  18.  9  a.m.  to  recess:  Oc:tober  19,  9 
a.m.  to  adjournment. 

Name  of  Committee:  Clinical  and 
Treatment  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Review  Administrator  Thomas 
D.  Sevy,  M.S.W.,  6000  Executive  Blvd.,  Suite 
-409.  Bethesda.  MD  20892.  301-443-6106. 

Dates  of  Meeting:  October  20-21.  1994. 

Place  of  Meeting:  Crowne  Plaza.  1750 
Rockviiii,  i'ike.  Rockville,  MD  20852. 

Open:  October  20.  8:30  a.m.  to  9:30  a.m. 

Agenda:  Administrative  Remarks. 

Closed:  October  20.  9:30  a.m.  to  recess; 
October  21.  9:30  a.m.  to  adjournment. 

Name  of  Committee:  Epidemiology  and 
Prevention  Subcommittee  of  the  Alcohol 
Psychosocial  Research  Review  Committee. 

Scientific  Review  Administrator:  Thomas 
D.  Sew.  M.S.W..  6000  Executive  Blvd..  .Suite 
409,  Bethesda,  MD  20892,  301-443-6106. 

Dates  of  Meeting:  October  27-28.  1994. 

Place  of  Meeting:  River  Inn.  924  25th 
Street,  N.W..  Washington,  D.C.  20037. 

Open:  October  27.  8:30  a.m.  to  9:30  a.m. 

Agenda:  Administrative  Remarks. 

Closed:  October  27,  9:30  a.m.  to  recess; 
October  28,  9:30  a.m.  to  adjournment. 

Name  of  Committee:  Immunology  and 
AIDS  Sul)cammittee  of  the  Alcohol 
Biomedical  Researc:h  Review  Committw;. 

Scientific  Review  Administmtor:  Barbara 
Smothers.  Ph.D.,  6000  Executive  Blvd.,  Suite 
409.  Bethesda.  MD  20892.  301-143-J623. 

Dates  of  Meeting:  November  9-10,  1994. 

Place  of  Meeting:  Holiday  Inn  Bethesda, 
8120  Wisconsin  Avenue.  Bethesda.  MD 
20814. 

Open:  November  9.  8:30  a.m.  to  9  a.m 

Agenda:  Administrative  Remarks. 

Closed:  November  9.  9  a.m.  to  nK:oss; 
Novemb«!r  10,  9  a.m.  to  adjournment, 
((^falog  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Dt!veloj)ment  Awards  for  .Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Res<!arch  .Service  Awards  for  Resean  h 
Training;  93.273,  Alcohol  Resean:h  Progmms: 
93.281.  Scientist  Development  Award, 
Researt.h  .Scientist  Development  Award, 
.Scientist  Development  Award  for  Clinicians, 
and  Research  .Scientist  Award,  93.891, 
Alcohol  Research  Center  (Jrants.  Naticmal 
Institutes  of  Health) 

Diitrd  .Septenilx^r  16.  1994 
Su-san  K.  Feldman. 
Conimittt^e  Manugemtmt  Officer.  SIH 
jFR  D<;«;  94-23672  Filed  9-2.3-94,  H  45  am| 

BILLING  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Notice  of  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  advisory  committees  of  the  National 
Institute  of  Mental  Health  for  November 
1994. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b{c)(4)  and 
552b(c)(6).  Title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  entire 
meeting  of  each  review  committee  will 
be  closed  to  the  public  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications, 
evaluations,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health.  Parklawn  Building. 
Room  9-105,  5600  fishers  Lane. 
Rockville,  MD  20857.  Area  Code  301, 
443—4333,  will  provide  a  summan,'  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 

Committee  Name:  Child  Psychopathology 
and  Treatment  Review  Committee. 

Contact:  Bernice  R.  Cherry,  Parklawn 
Building,  Room  9C-28,  Telephone:  301  443- 
1.367. 

Meeting  Date:  Novemtx;r  2-4.  1994. 

Time:  9  a.m. 

P/ace;  Wyndham  Brystol  Hotel.  2430 
Ponn.svlvania  Avenue,  N.W.,  Washington. 
D.C  20037. 

Committee  Name:  Psychobiological, 
Biological,  and  Neuroscience  Subcommittee, 
Mental  Health  AIDS  and  Immunology  rt'view 
(^.ommittee. 

Contact:  Rehana  A.  (-howdhury,  Rixim  90 
26.  Parklawn  Building.  Telephone;  301  443- 
6470. 

Meeting  Date:  November  7-8,  1994. 

Time:  8:30  a.m. 

Place:  St.  James  Hotel,  9.50  24th  Stn'i>t. 
N.W..  Washington,  D.C.  20037 

Committee  Name:  Epidemiology  and 
(H-netics  Review  Committt^e. 

Contact:  Bernice  R.  Cherry,  Parklawn 
Building,  Room  9C-28.  Telephoni;:  301  443- 
1 367 

Mreting  Date  NovemlM?r  7-9,  19't4 

Time  9  a.m. 

Place  Embassv  Suites  Hotel.  4300  \tilit:ir\' 
Road,  N  W  .  Washington.  D.C.  20015 

Committee  Name  Behavioral,  C'linical.  and 
Psyf:hos<x;ial  Sul)Commiltee,  Mental  Health 
AIDS  and  Immunology  Review  ('onimittee 

Contact  Regina  M  Thomas,  Parklawn 
Building.  Room  9C-26,  Telephone  301  443- 
6470 

Meeting  Date  Novemb»«r  9-10, 1994 


Time:  8:30  a.m. 

Place:  One  Washington  Circle,  One 
Washington  Circle,  N.W..  Washington.  DC. 
20037. 

(Catalog  of  Federal  Domestic  assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants: 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  S<  ientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  September  16, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
jFR  Doc.  94-23673  Filed  9-23-94;  8:45  ami 
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National  Library  of  Medicine;  Notice  of 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
thie  Board  of  Scientific  Counselors. 
National  Library  of  Medicine,  on 
October  27  and  October  28, 1994,  in  the 
Board  Room  of  the  National  Libran,'  of 
Medicine,  Building  38.  8600  Rockville 
Pike.  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  12:45  p.m.  and 
from  1:45  to  4:45  p.m.  on  October  27 
and  from  9:00  a.m.  to  approximately  12 
noon  on  Oc-tober  28  for  the  review  of 
research  and  development  programs  and 
preparation  of  reports  of  the  Lister  Hill 
National  Center  for  Biomedical 
Communications.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jackie  Duley  at  301-49(>- 
4441  in  advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  Title  5. 
U.S.C.  and  section  10(d)  of  Public  L;iu 
92-463,  the  meeting  will  be  closed  to 
the  public  on  October  27,  from 
approximately  12:45  p.m.  to  1:45  p.m. 
for  the  consideration  of  personnel 
qualifications  and  performance  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy 

The  Executive  Se<:retary.  Dr  Harold 
M.  Schoolman,  Acting  Director.  Lister 
Hill  National  Center  for  Biomediruil 
Communiciitions.  National  Librnrv  of 
Medicine.  8600  Rockville  Pike, 
Bethesda,  Maryland  20894,  telepboiu" 
(301)  496-4441,  will  furnish  summarit-s 
of  the  m»»«;ting,  rosters  of  committiH? 


kT_i; 
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information. 

Dated:  Septemlier  15.  1994. 
Mar^f7  G.  Gnibb, 

Senior  Committee  Management  Specialist. 

SIH 

|FR  I>k;.  94-23668  Filed  9-23-94.  8:45  am) 
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Office  of  Inspector  General 

Performance  Standards  for  State 
Medicaid  Fraud  Control  Units 

AGENCY:  OtficB  of  Inspector  General. 

HMS. 

ACTION:  Notice.  

StJMMARV:  In  accordance  with  section 
1902(a)(61)  of  the  Social  Security  Act 
and  the  authority  delegated  to  the 
Inspector  General,  this  notice  sets  forth 
standards  for  assessing  the  performance 
of  the  State  Medicaid  Fraud  Control 
Units.  These  standards  will  be  used  in 
the  certification  and  recertification  of 
each  Unit  and  to  determine  if  a  Unit  is 
effectively  and  efficiently  carrying  out 
its  duties  and  responsibilities. 
EFFECTIVE  DATE:  These  performance 
standards  are  effective  on  September  26. 
1994. 

FOn  FURTHER  INFORMATION  CONTACT: 
Paul  F.  Conroy.  Office  of  Investigations. 

(202)619-3210 
loel  Schaer.  Legislation.  Regulations  and 

Public  Affairs  Staff.  (202)  619-0089 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Since  the  enactment  of  the  Medicare 
and  Medicaid  Anti-Fraud  and  Abuse 
Amendments  of  1977.  authorizing  the 
establishment  and  funding  for  Medicaid 
Fraud  Control  Units  (MFCUs).  42  States 
have  created  such  fraud  control  units  to 
investigate  and  prosecute  Medicaid 
provider  fraud  and  patient  abuse  and 
neglect  in  Medicaid  funded  facilities. 

A  MFCU  must  be  a  single,  identifiable 
entity  of  the  State  government 
composed  of  (i)  one  or  more  attorneys 
experienced  in  investigating  or 
prosecuting  civil  fraud  or  criminal  cases 
who  are  capable  of  giving  informed 
advice  on  applicable  law  and 
procedures  and  providing  effective 
prosecution  or  liaison  with  other 
prosecutors,  (ii)  one  or  more 
experienced  auditors  capable  of 
supervising  the  review  of  financial 
records  and  advising  or  assisting  in  the 
investigation  of  alleged  fraud,  and  (iii) 
a  senior  investigator  with  substantial 
experience  in  commercial  or  financial 
investigations  who  is  capable  of 
supervising  and  directing  the 


investigative  activities  of  the  unit.  While 
the  preference  of  the  enabling 
legislation  has  been  for  the  unit  to 
investigate  and  prosecute  its  own  cases 
on  a  Statewide  basis,  the  legislative 
history  recognizes  that  not  all  States  are 
lawfully  able  to  establish  the  MFCU  to 
do  so. 

The  State  Medicaid  agency  is  required 
to  enter  into  an  agreement  with  the 
MFCU  to  refer  all  suspected  cases  of 
provider  fraud  to  the  unit,  and  to 
comply  with  the  unit's  requests  for 
provider  records  or  computerized  data 
that  is  kept  by  the  Medicaid  agency.  To 
ensure  that  Medicaid  overpayments 
identified  by  a  MFCU  in  the  course  of 
its  investigations  are  recovered,  each 
MFCU  is  required  either  to  undertake 
civil  recovery  actions  or  have 
procedures  to  refer  overpayments  for 
collet:tion  to  other  appropriate  State 
agencies. 

The  HHS  Office  of  Inspector  General 
(OIG)  is  delegated  the  authority  to 
certify  and  recertify  the  MFCUs  to 
ensure  that  the  units  fully  comply  with 
the  governing  statute  and  with  Federal 
regulations  set  forth  in  42  CFR  part 
1007.  As  part  of  its  recertification 
process,  the  OIG  reviews  the  State  fraud 
units"  applications  for  recertification 
and  may  conduct  on-site  visits  to  the 
units  to  observe  their  operations.  The 
OIG  also  collects  and  analyzes  statistical 
data  on  the  number  and  type  of  cases 
under  investigation,  the  number  of 
convictions  obtained,  and  the  amount  of 
recoveries. 

II.  Use  Of  Performance  Standards 

Section  13625  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  Public  Law 
103-66.  amended  section  1902  of  the 
Social  Security  Act  by  adding  a  new 
paragraph  (a)(61)  that  establishes  a 
Medicaid  State  plan  requirement  that, 
effeciive  January  1.  1995.  a  State  must 
operate  a  MFCU  in  accordance  with 
standards  to  be  established  by  the 
Secretary. 

The  OIG  intends  to  use  these 
performance  standards  in  the 
certification  and  recertification  of  a 
Unit,  as  well  as  for  as.sessing  the 
effectiveness  of  a  Unit  during  on-site 
reviews. 

III.  Standards  For  Assi^ssing  The 
MFCUS 

In  cooperation  with  the  Units 
themselves,  represented  by  a  working 
group  from  the  National  Association  of 
Medicaid  Fraud  Control  Units,  the  OIG 
has  developed  twelve  performance 
standards  to  be  use<l  in  evaluating  a 
Unit's  performance.  Each  of  the  current 
Unit  directors  has  concurred  with  the 
standards  and  accompnnying 


requirements  or  indicators  set  forth 
below. 

Performance  Standards 

1 .  A  Unit  will  be  in  conformance  with 
all  applicable  statutes,  regulations  and 
policy  directives. 

In  meeting  this  standard,  the  Unit 
must  meet,  but  is  not  limited  to.  the 
following  requirements — 

A.  The  Unit  professional  staff  must 
consist  of  permanent  employees 
working  full-time  on  Medicaid  fraud 
and  patient  abuse  matters. 

B.  The  Unit  must  be  separate  and 
distinct  from  the  single  State  Medicaid 
agency. 

C.  The  Unit  must  have  prosecutorial 
authority  or  an  approved  formal 
procedure  for  referring  cases  to  a 
prosecutor. 

D.  The  Unit  must  submit  annual 
reports,  with  appropriate  certifications, 
on  a  timely  basis. 

E.  The  Unit  must  submit  quarterly 
reports  on  a  timely  basis. 

F.  The  Unit  must  comply  with  the 
Americans  with  Disabilities  Act.  the 
Equal  Employment  Opportunity 
requirements,  the  Drug  Free  Workplace 
requirements.  Federal  lobbying 
restrictions,  and  other  such  rules  that 
are  made  conditions  of  the  grant. 

2.  A  Unit  should  maintain  staff  levels 
in  accordance  with  staffing  allocations 
approved  in  its  budget. 

In  meeting  this  standard,  thd 
following  performance  indicators  will 
be  considered — 

A.  Does  the  Unit  employ  the  number 
of  staff  that  were  included  in  the  Unit's 
budget  as  approved  by  the  OIG? 

B.  Does  the  Unit  employ  the  number 
of  attorneys,  auditors,  and  investigators 
that  were  approved  in  the  Unit's 
budget? 

C.  Does  the  Unit  employ  a  reasonable 
size  of  professional  staff  in  relation  to 
the  State's  total  Medicaid  program 
expenditures? 

D.  Are  the  Unit  office  locations 
established  on  a  rational  basis  and  are 
such  locations  appropriately  staffed? 

3.  A  Unit  should  establish  policies 
and  procedures  for  its  operations,  and 
maintain  appropriate  systems  for  case 
management  and  case  tracking. 

In  meeting  this  standard,  the 
following  performance  indicators  will 
be  considered — 

A.  Does  the  Unit  have  policy  and 
procedure  manuals? 

B.  Is  an  adequate,  computerized  case 
management  and  tracking  system  in 
place? 

4  A  unit  should  take  steps  to  ensure 
that  it  maintams  an  adequate  workload 
through  referrals  from  the  single  State 
agency  and  other  sources. 


In  meeting  this  standard,  the 
following  performance  indicators  will 
he  f;onsidered — 

A.  Does  the  Unit  work  with  the  single 
State  agency  to  ensure  adequate  fraud 
referrals? 

B.  Does  the  Unit  work  with  other 
.'igenf:ies  to  encourage  fraud  referrals? 

C.  Does  the  Unit  generate  any  of  its 
own  fraud  cases? 

D.  Does  the  Unit  ensure  that  adequate 
referrals  of  patient  abuse  complaints  are 
received  from  all  sources? 

5.  A  Unit's  case  mix,  when  possible, 
should  cover  all  significant  provider 
types. 

In  meeting  this  standard,  the 
followit'tJ  performance  indicators  will 
be  considered — 

A.  Does  the  Unit  seek  to  have  a  mix 
of  cases  among  all  types  of  providers  in 
the  State? 

B.  Does  the  Unit  .seek  to  have  a  mix 
of  Medicaid  fraud  and  Medicaid  patient 
abuse  cases? 

C.  Does  the  Unit  seek  to  ha\e  a  mix 
of  cases  that  reflect  the  proportion  of 
Medicaid  expenditures  for  particular 
provider  groups? 

D.  Are  there  any  special  Unit 
initiatives  targeting  spe<:ific  provider 
types  that  affect  case  mix? 

E.  Does  the  Unit  consider  civil  and 
administrative  remedies  when 
appropriate? 

6.  A  Unit  should  have  a  continuous 
rase  fow.  and  cases  should  be 
completed  in  a  reasonable  time. 

In  meeting  this  standard,  the 
following  performance  indicators  will 
be  considered — 

A.  Is  each  stage  of  an  inve.stigafion 
•ind  prosecution  completed  in  an 
appropriate  time  fram.e? 

B.  Are  supervisors  approving  the 
opening  and  closing  of  investigations? 

C.  Are  supervisory  reviev\'s  conducted 
periodically  and  noted  in  the  case  file? 

7.  A  Unit  should  have  a  process  for 
monitoring  the  outcome  of  case.';. 

In  meeting  this  standard,  the  Unit's 
monitoring  of  the  following  case  factors 
und  outcomes  will  be  considered — 

A.  The  number,  age,  and  type  of  cases 
in  inventory. 

B.  The  number  of  referrals  to  other 
agencies  for  prosecution. 

C.  The  number  of  arrests  and 
indictments. 

D.  The  number  of  convictions. 

E.  The  amount  of  overpayments 
identified. 

F.  The  amount  of  fines  and  restitution 
ordered. 

G.  The  amount  of  civil  recoveries. 
H.  The  numbers  of  admini.strative 

sanctions  imposed. 

8.  A  Unit  will  cooperate  with  the  OIG 
and  other  Federal  agencies,  whenever 


appropriate  and  consistent  with  its 
mission,  in  the  investigation  and 
prosecution  of  health  care  fraud. 

In  meeting  this  standard,  the 
following  performance  indi(.ators  will 
be  considered — 

A.  Does  the  Unit  communicate 
effectively  with  the  OIG  and  other 
Federal  agencies  in  investigating  or 
prosecuting  health  <uire  fraud  in  their 
.State? 

B.  Does  the  Unit  provide  OIG  regional 
management,  and  other  Federal 
agencies,  where  appropriate,  with 
timely  information  concerning 
significant  actions  in  all  c:ases  being 
pursued  by  the  Unit? 

C.  Does  the  Unit  have  an  efffctive 
procedure  for  referring  cases,  when 
appropriate,  to  Federal  agencies  for 
investigation  and  other  action? 

D.  Does  the  Unit  transmit  to  the  OIG. 
for  purpo.ses  of  program  exclusions 
under  section  1128  of  the  Social 
.Security  Act,  reports  of  convii  tions.  and 
copies  of  Judgment  and  Sentence  or 
other  acceptable  documentation  within 
30  days  or  other  reasonable  time  period? 

9.  A  Unit  should  make  statutor\'  or 
programmatic  recommendations,  when 
necf.'isary.  to  the  State  government. 

In  meeting  this  standard,  the 
following  performance  indicators  will 
be  considered — 

A.  Does  the  Unit  recommend 
amendments  to  the  enforrrement 
provisions  of  the  State's  statutes  when 
necessary  and  appropriate  to  do  so? 

B.  Does  the  Unit  provide  program 
recommendations  to  single  .State  agency 
when  appropriate? 

C.  Does  the  Unit  monitor  ac.tions 
taken  by  State  legislature  or  State 
Medicaid  agency  in  response  to 
recommendations? 

10.  A  Unit  should  periodically  reviei\ 
its  Memorandum  of  Understanding   . 
(MOU)  with  the  single  State  Medicaid 
agency  and  seek  amendments,  as 
necessary,  to  ensure  it  reflects  current 
low  and  practice. 

In  meeting  this  standard,  the 
following  performance  indicators  will 
be  considered — 

A.  Is  the  MOU  more  than  5  vears  old? 

B.  Does  the  MOU  meet  Federal  legal 
requirements? 

C.  Does  the  MOU  address  cross- 
training  with  the  fraud  detection  staff  of 
the  State  Medicaid  agency? 

D.  Does  the  MOU  address  the  Unit's 
responsibility  to  make  program 
recommendations  to  the  Medicaid 
agency  and  monitor  actions  taken  by  the 
Medicaid  agency  concerning  those 
recommendations? 

1 1.  The  Unit  director  should  exercise 
proper  fiscal  control  overihe  unit 
resources. 


In  meeting  this  standard,  the 
following  performance  indic;ators  will 
tie  considered — 

A.  Does  the  Unit  director  receive  on 
a  timely  basis  copies  of  all  fiscal  and 
administrative  reports  concerning  Unit 
expenditures  from  the  State  parent 
agency? 

B.  Does  the  Unit  maintain  an 
equipment  inventor\? 

C.  Does  the  Unit  apply  generally 
accepted  acxounting  principles  in  its 
control  of  Unit  funding? 

12.  A  L'nit  should  maintain  an  annual 
training  plan  for  all  professional 
disciplines. 

In  meeting  this  standard,  the 
following  performance  indicators  will 
be  considered — 

A.  Does  the  Unit  have  a  training  plan 
in  place  and  funds  available  to  fullv 
implement  the  plan? 

B.  Does  the  Unit  have  a  minimum 
number  of  hours  training  requirement 
for  each  professional  discipline,  and 
does  the  staff  c;ompIy  with  the 
requirement? 

C.  Are  continuing  education 
standards  met  for  professional  staff.' 

D.  Does  training  undertaken  by  staff 
aid  in  the  mission  of  the  Unit? 

These  standards  may  be  periodicalK 
reviewed  and  discussed  with  the  Units 
and  other  State  representatives  to 
asc:ertain  their  effectiveness  and 
applicability.  Additional  or  revised 
performance  standards  may  be  propos«'(1 
when  deemed  appropriate. 

D,-ifi!(i:  SrptpmU^r  16.  1994 
)une  Gibbs  Brown, 
Inspector  General. 

IFR  Doc.  94-23692  Filed  9-23-94;  H:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-050-406A-02] 

Closure  of  Public  Lands,  Idaho;  Notice 

AGENCY:  Bureau  of  Land  Management: 
Interior. 

ACTION:  Closure  of  public  roads  and 
public  land. 

SUMMARY:  Certain  public  land  and  roads 
in  Camas  County,  Idaho,  have  been 
clo.sed  to  all  public  use  until  further 
notice. 

The  emergency  closure  will  protect 
the  public  from  a  number  of  potentiallv 
hazardous  materials  which  were 
recently  discovered  in  the  abandoned 
mill  at  the  Princ4?ss  Blue  Ribbon  Mine. 


'•OH. 
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The  closed  area  is  northwest  of 
Fairfield.  Idaho,  and  is  legally  des<.ribed 
as: 

T.  2  N..  K.  16  E  ,  Boise  Meridian. 
.Ser.tion  34:  SVV'ANVVV.SWV,. 

SUPPLEMENTARY  INFORMATION:  Gates  and 
barriers  have  been  placed  on  the  ac(.tjss 
roads  leadin>{  fo  the  abandoned  mine. 
The  area  has  been  signed  to  identify  the 
closure.  The  emergency  closure  will  be 
rwscinded  once  the  potentially 
hazardous  materials  have  been  removed. 

Exi;eptions  from  this  closure  may  be 
approved  by  the  Authorized  Officer  for 
federal,  state,  and  local  government 
personnel  on  official  duty,  emergency 
service  personnel,  removal  contractors, 
or  other  permitted  individuals. 

The  authority  for  this  clo.sure  is  4tl 
CFR  300.415  (b)  and  (d).  Removal 
Action,  and  43  CFR  8364.1.  Closure  and 
Restriction  Orders.  Failure  to  comply 
with  this  order  will  subje<:t  violators  to 
the  penalties  provided  in  43  CFR 
83f.0.0-7. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
iuller,  Environmental  Protection 
Sptn  lali.st.  Shoshone  District  Office. 
PC  Box  2-B  Shoshone.  Idaho.  83352 
Telephone  (208)  88e>-7273 

Dated:  S»>ptfinber  16.  1«»94 
Ddvid  .\.  Koehler. 

Monument  nt^sotirce  Arna  Aftj/iti^-rr 

|FK  DiH..  94-;!3(.91  Filt-il  9-2:j-«4;  8.4.i  .«ii| 
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[UTU-65383] 

Utah;  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

III  accordant  e  with  Title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  (Pub.  L.  97— ifil).  a 
petition  for  rem.statement  of  oil  and  gas 
lease  UTU-65383  for  lands  in  San  Juan 
County.  Utah,  was  timely  filed  and 
required  rentals  accruing  from  May  1. 
1994.  the  date  of  termination,  have  been 
paid. 

The  lessee  has  agreed  to  new  lease 
tenns  for  rentals  and  royalties  at  rates  of 
$5  per  acre  and  IB-'/i  percent. 
respe<:tively.  The  $500  administrative 
fee  has  been  paid  and  the  le.ssee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  co,st  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Se<:tion  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920  (30  U.S.C.  188).  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  lease  LrTU-65383. 
effe<:tive  May  I,  1994.  subject  to  the 
original  terms  and  conditions  of  the 


lease  and  the  increased  rental  and 

royalty  rates  cited  above. 

Robert  l4>pez. 

Chief.  Minerals  Adjtidivation  Section. 

IFK  Dor  <M   3:ifiQ3  Filial  9-21-Q4:  8:45  ami 
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[NV-943-42 10-06;  N-565431 

Realty  Action:  Termination  of 
Recreation  and  Public  Purposes 
Classification  and  Opening  Order, 
Nevada 

AGENCV:  Bureau  of  I.and  Management. 

Interior 

ACTION:  Notice. 


SUMMARY:  This  notice  terminates  an 
existing  Re<:reation  and  Public  Purposes 
Classification  N-56543  in  its  entirety 
and  opens  the  land  to  appropriation 
under  the  public  land  laws  and  the 
general  mining  laws. 
EFFECTIVE  DATE:  September  26.  I*J94 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmen  Donelson.  Bure.iu  of  Land 
Management,  Nevada  State  Office.  85U 
Harvard  Way.  P.O.  Box  12000.  Reno. 
Nevada  89.520-0006.  (702)  785-6;'>30. 

SUPPLEMENTARY  INFORMATION:  The  lands 
described  below  were  classified  suitable 
for  lea.se  or  sale  pursuant  to  the 
Recreation  and  Public  Purposes  Act.  as 
amended  (43  U.S.C.  8Bf).  869-1  to  869- 
4)  and  the  land  was  segregated  from 
appropriation  under  ttie  public  land 
laws  and  the  general  mining  laws: 

Mount  Diablo  Meridian.  Nevada 

T  JlS.K.  60E. 

S>'c.  11.  lots  14,1  and  144. 

The  area  desrritwd  contains  10.00  acres, 
inon;  or  less. 

On  January  13.  1994.  West  Valley 
.Assembly  of  God  Church  applied  for  use 
of  the  subject  land  pursuant  to  the 
Recreation  and  Public  Purpo.ses  Act. 
The  applicant  was  unsuccessful  in 
obtaining  the  necessary  zoning  i:hange 
allowing  construction  of  a  church. 

Pursuant  to  section  7  of  the  Taylor 
Gazing  Act  (48  Slat.  1272)  and  the 
authority  delegated  by  Appendix  1  of 
the  Bureau  of  Land  Management 
Manual  1203,  the  aforementioned 
Recreation  and  Public  Purposes 
classification  is  hereby  terminated. 

At  10:00  a.m.  on  September  26,  1994 
the  above  described  land  will  become 
open  to  the  operation  of  the  public  land 
laws  generally,  subject  to  existing  rights, 
the  provisions  of  existing  withdrawals, 
and  the  requirements  of  applicable  laws, 
rules  and  regulations. 

At  10.00  a.m.  on  September  26.  1994 
the  above  described  land  will  become 
open  to  the  location  under  the  United 


Stats  mining  laws.  Appropriation  of  the 
land  under  the  general  mining  laws 
prior  fo  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  inter\'ene  in  disputes  between  rival 
locators  over  possessor)'  rights  since 
Congress  has  provided  for  such 
detemiinations  in  loc:al  courts. 

The  land  has  been  and  will  nni'ain 
open  to  the  operation  of  the  Rerr  -aMon 
and  Public  Purposes  Act.  as  anionded 
(43  U.S.C.  869,  869-1  to  869-4).  and  to 
leasing  under  the  mineral  leasing  laws. 
Ronald  B.  Weaker. 
Actinji  Stat'^  Director.  Nevada. 
IFK  D<K    44-2:1687  Filed  9-23-«4.  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub-No.  14eX)] 

Norfolk  and  Western  Railway 
Comp>any — Abandonment  Exemption — 
In  Raleigh  County,  WV 

Norfolk  and  Western  Rnilway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  4.3-mile  line  of  railroad 
extending  between  milepost  VVG-29.3.  at 
Whitby,  and  milepost  WC^33.6.  at 
Willabet.  in  Raleigh  County.  WV. 

NW  has  certified  that:  (1)  No  local  or 
overhead  traffic  has  moved  over  the  line 
for  at  least  2  years;  (2)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  lo<.al 
government  entity  acting  on  behalf  of 
such  user)  regarding  ces.sation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (3)  the  requirements  at  49 
CFR  1105.7  (environmental  reports).  49 
CFR  1 105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter).  49  CFT? 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met.' 


As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen.  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
26.  1994,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,^ 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).'  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29*  must  be  filed  by  October 
0, 1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1 152.28  must  be  filed  by  October  17. 
1994,  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place.  Norfolk.  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ah  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (E-\) 
by  September  30. 1994.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SKA  (Room  3219,  Interstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEA.  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 


•  Under  49  OR  1 152.50(d)(2).  itie  railroad  must 
nie  a  verified  notice  with  Ihe  Conmnission  al  least 
SO  days  before  the  abandonment  or  discontinuance 
is  to  be  consummated.  The  applicant,  in  il:>  verified 
notice,  indicated  a  proposed  consummation  date  of 
October  24.  1994.  Elocause  the  veriTied  notice  was 
not  Piled  until  Sepletnber  6.  1994,  con.<iummation 


•ihoiild  not  have  been  proposed  to  tale  place  prior 
to  October  26.  1994.  Applicant's  repre.sentative  has 
confirmed  that  the  correct  consummation  date  is  on 
nr  dfter  Octoh^r  26.  1994. 

•  A  slay  will  be  issued  roulinply  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  Ihe  Commission's 
.Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  t)e  made  prior  to 
the  effective  dale  of  the  notice  of  exemplion.,S«) 
Exemption  of  Out-ofSenrice  Rail  Lines.  5  ICC. 2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  ils 
request  as  soon  as  passible  in  order  to  permil  the 
Comniis,sion  to  review  and  ad  on  the  request  twfore 
the  effective  date  of  this  exemption. 

'  Sf^  Exempt  of  Rail  Abandonment — Offers  c^ 
Fman  /Us/st.  4  I.CC2d  164  (19871. 

*  The  Commission  will  accept  a  late-flled  trail 
use  request  as  long  as  it  retains  iurisdiction  to  do 
so 


filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  13. 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Acting  Secretary. 
IFR  Doc.  94-23759  Filed  9-23-04:  8:45am| 

BILLWG  CC3C  7035-0 1-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Loaging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Department 
policy.  28  CFR  50.7.  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  W.R.  Grace  6-  Co.— 
Conn..  Inc..  Civil  Action  No.  93-96-M- 
CCL.  was  lodged  on  September  8. 1994 
with  the  United  States  District  Court  for 
the  District  of  Montana.  The  propo.sed 
consent  decree  resolves  the  United 
States'  claims  for  W.R.  Grace  &  Co. — 
Conn.,  Inc.'s  alleged  violation  of  the 
Jsational  Em.issions  Standards  for  the 
Hazardous  Air  Pollutant  asbe-stos.  In  its 
amended  complaint,  the  United  States 
alleges  that  W.R.  Grace  &  Co. — Conn.. 
Inc.  demolished  eleven  buildings  at  its 
former  Libhy,  Montana  vermiculite 
mine  without  complying  with 
notification  and  work  practice 
requirements  designed  to  prevent  the 
emission  of  asbestos  fibers.  The 
proposed  consent  decree  requires  W.R. 
Grace  &  Co. — Conn..  Inc.  to  pay  a  civil 
penalty  of  $310,000  and  to  engage  in  a 
compliance  program  at  its  Construction 
Products  facilities  across  the  United 
States. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  W.R. 
Grace  &■  Co.— Conn.,  Inc..  DOJ  Ref.  *90- 
5-2-1-1834. 

The  proposed  consent  decree  may  be 
examined  a  the  office  of  the  United 
States  Attorney,  100  North  Park  Avenue, 
First  Floor.  Helena.  Montana;  the  Region 
VIII  Office  of  the  Environmental 
Protection  Agency,  999  18th  Street, 
Suite  500,  Denver,  Colorado;  and  at  the 
Consent  Decree  Library,  1 120  G  Street. 
NW  .  4th  Floor,  Washington.  DC  20005. 


(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  b«e  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $4.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Librarj*. 
Joel  M.  Gross. 

Acting  Chief.  Environmental  Enfonemenl 
Section. 

IFR  Doc.  94-23686  Filed  9-23-94:  8:45  ami 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  The  ATM  Forum 

Notice  is  hereby  given  that,  on  June  3. 
1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act").  The  ATM  Forjm  (the 
'ATM  Forum")  filed  WTitten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the  new 
members  of  ATM  Forum  are:  Bull  SA. 
Echirolies  Cedex.  FRANCE;  ETRl- 
Electronics  1  elecomnjunications 
Re.sea.-ch  Institute.  St.  Louis.  MO;  IPC 
Information  Systems.  Stamford.  CT:  LSI 
Lo^ic  Corporation,  Milpitas,  CA;  MFS 
Datanet  Inc.,  Brussels.  BELGIUM;  Mitel 
Corporation.  Kanata,  CANADA: 
Network  Communications  Corporation. 
Bloomington.  MN;  Quality 
Semiconductor  Inc..  Santa  Clara.  CA; 
Racal-Datacom  Inc..  Sunrise.  FL;  SITA. 
Valbonne.  FRANCE;  Siecor  Corporation, 
Hickor)'.  NC;  TTC.  Germantown.  MD; 
Telenorma  GmbH.  Frankfort. 
GERMANY;  Telstra  Resean:h 
Laboratories.  Clayton  Vic. 
AUSTRALIA;  Toshiba  Corporation. 
Kawasaki.  J.\PAN;  VTT  Information 
Technologies,  Espoo,  FINLAND;  Valor 
Electronics,  San  Diego.  CA;  Xerox 
Corporation,  Palo  Alto,  C\;  and  Zeitnet 
Inc..  Santa  Clara,  CA. 

No  changes  have  been  made  in  the 
planned  activities  of  ATM  Forum. 
Membership  remains  open,  and  the 
members  intend  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  19.  1993.  ATM  filed  its 
original  notification  pursuant  to  Se(.lton 
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6(n)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  lune  2.  1993  (58  FR  3141.5). 

The  last  notification  was  filed  with 
the  Department  on  February  IB.  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  R(b)  of  the 
A(  t  on  April  28.  1994  (59  FR  21999). 
Con.«lance  K.  Robiiuon, 
Dirrctor  of  Operations.  Antitrust  Division. 
|FK  FKk:  94-23696  Filed  9-2.1-94;  8  45  am) 
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Notice  Puisuant  to  the  National 
Cooperati.e  Research  and  Production 
Act  of  1993 — CAD  Framewortt 
Initiative,  Inc. 

Notice  is  hereby  given  that,  on  June  3. 
1994.  pursuant  to  Set^tion  6(a)  of  the 
National  Cooperative  Research  and 
Frodudion  Act  of  1993.  15  U.S.C.  4301 
et  stfq  ("the  Act"),  CAD  Framework 
Initiative,  Inc.  ("CFl")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
ntcovory  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Spe<.ifically,  these  changes  are  as 
follows:  (1)  Electronic  Tools  Co  . 
Sonoma.  CA;  and  Engineering 
DtitaXpress.  San  fose.  CA.  have  joined  as 
new  Corporate  Members;  (2)  Prem  Jain. 
Austin.  TX;  and  Andrew  S<;ott. 
Kingston  Ontario,  Canada,  have  joined 
as  new  individual  members:  (3) 
Intergraph  Electronics;  and  Synopsys. 
Inc.,  have  not  renewed  their  Corporate 
Membtirships;  and  (4)  Petrotechnical 
Open  Software  Corporation  has  not 
renewed  its  membership  in  CFI. 

On  De.  ember  30.  1988,  CFI  filed  its 
original  notification  pursuant  to  se<:tion 
6(.))  of  the  Act.  That  filing  was  amended 
on  Febniarv'  7.  1989.  The  Department  of 
Justice  published  a  notice  concerning 
tlu-  .initMided  filing  in  the  Federal 
Register  pursuant  to  se<;tion  6(b)  of  the 
Act  on  March  13.  1989  (54  FR  10456) 
A  corrH«:tion  notice  was  published  on 
April  20.  1989  (,^i4  FR  16013). 

The  last  notificuition  was  filed  with 
the  Department  on  March  7,  1994  A 
noti(  e  vv;is  published  in  the  Federal 
Register  pursuant  to  Seition  0(b)  of  the 
A(t  on  April  11,  1904  (59  FR  17117). 
Constance  K.  Robinson, 
Dimtor  of  (Jpertitions.  Antitrust  Division. 
IF  K  Dim    44   21»)82  Filed  9^  23-94;  8  45  iim| 
•ILLMC  COM  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993-    National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on  August 
5,  1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
pt  seq.  ("the  Ac1"),  the  National  Center 
for  Manufacturing  Sciences,  Inc. 
("NCMS").  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  following  companies 
were  recently  acc:epted  as  active 
members  of  NCMS:  Advanced  Qualify 
Systems,  Inc.,  Loves  Park,  IL; 
Automated  Quality  Technologies,  Inc. 
(dba  Lion  Precision).  St.  Paul,  MN; 
Strategic  Business  Management 
Company,  Oakbrook  Terrace,  IL; 
TYCOM  Corporation,  Irvine.  CA;  and 
Westinghouse  Electric  Corporation. 
Baltimore,  MD.  In  addition,  the 
following  companies  were  recently 
accepted  as  affiliate  members  of  NCMS: 
Indiana  Business  Modernization  and 
Technology  Corporation,  Indianapolis, 
IN;  National  Association  of  Metal 
Finishers,  Chicago,  IL;  Oregon 
Advanced  Technology  Consortium; 
Wil.sonville,  OR;  South  Carolina 
Research  Authority.  Columbia.  SC; 
Southern  Arkansas  University  Technical 
Branch.  Camden.  AR;  and  The  So<;iety 
of  the  Plastics  Industry.  Inc.  (dba 
American  Plastics  Council). 
Washington.  DC. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
ai:tivity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NCMS 
intends  to  file  additional  written 
notific  ation  disclosing  all  changes  in 
membership. 

On  Februar\  20,  1987.  NCMS  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Settion  6(h)  of  the 
Act  on  Manh  17.  1987  (52  FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  Junt  14.  1994  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Se<:tion  6(b)  of  the 
Act  on  July  15,  1994  (59  FR  36218). 
Constance  K.  Robinson, 
Direr  tor  of  Operations.  Antitrust  Division. 
IFR  D<«    94-23684  Fil<;d  9-2;»-94;  8:45  ami 
BiLUNC  COOC  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199S— Software  Productivity 
Consortium 

Notice  is  hereby  given  that,  on  August 
8,  1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Resean.h  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Software 
Productivity  Consortium  ("SPC  ")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  P  R  B  Asso<:iates,  Inc., 
Arlington,  VA;  EER  Systems 
Corporation,  Vienna,  VA;  and  Dual  Inc. 
of  Arlington,  VA  have  been  admitted  as 
Small  Business  Members.  CACI,  Inc. — 
Federal  of  Arlington,  VA  has  been 
admitted  as  a  full  member.  Member 
Martin  Marietta  Inc. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SPC  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  De<!ember  21,  1984,  SPC  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  17.  1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  September  23,  1993 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  R(b)  of  the 
Ai  t  on  November  18,  1993  (58  FR 
60880). 

Constance  K.  RobiiLson, 
DirtH  tor  ofOpenitions.  Antitrust  Division. 
|FR  Doc.  94-23685  Filed  9-23-94:  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Researcti  and  Production 
Act  of  1993 — Switched  Multi-Megabit 
Data  Service  Interest  Group 

Notice  is  hereby  given  that,  on  June 
23.  1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
Pt  spq.  ("the  Act"),  the  Switched  Multi- 
Megabit  Data  Service  Interest  Group 
("the  Group")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  to  its 
membership.  The  notifications  were 


filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitru.st  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically.  Ast:om  Timeplex;  British 
Telecom:  GN  Navtel:  Digital  Equipment 
Corporation;  Hewlett-Pac:kard:  1MB; 
NYNEX;  Network  Communications; 
Southwestern  Ball;  QPSX 
Communications  LTD;  Telecom 
Australia;  Tekelec;  Telenex:  and 
Verilink  are  no  longer  parties  to  the 
Group. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Group 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  April  19,  1991,  the  Group  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  23,  1991  (56  FR  23723).  The 
last  notification  was  filed  with  the 
Department  on  March  15,  1994.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  Section  6(b)  of  the  Act  on 
May  5,  1994  (59  FR  23235). 
Constancy  K.  Robinson, 
Dim  tor  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-23683  Filed  9-23-94;  8:45  am) 
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Immigration  and  Naturalization  Service 

[INS  No   1666-94] 

Notice  on  Elimination  of  Asylum  Office 
Post  Office  Boxes 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  asylum 
applicants  of  the  elimination  of  a  Post 
Office  Box  as  the  mailing  address  for  the 
Arlington  and  Miami  Asylum  Offices. 
The  purpose  of  this  notice  is  to  advise 
asylum  applicants  that  all  mail  and 
correspondencre  for  these  offices  should 
be  forwarded  to  the  appropriate  street 
address  of  these  Asylum  Offices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Davidson,  Senior  PoUcy 
Analyst,  or  Mark  A.  Curley,  Asylum 
Officer,  Office  of  International  Affairs, 
Immigration  and  Naturalization  Service 
(INS),  425  I  Street.  NW..  Washington. 
DC  20536.  Attn:  ULUCO.  Third  Floor; 
Telephone  (202)  633-4622. 
EFFECTIVE  DATE:  September  26,  1994. 
SUPPLEMENTARY  INFORMATION:  The 
Arlington  and  Miami  Asylum  Offices 


will  eliminate  Post  Office  Box  numbers 
as  mailing  addresses  for  all 
correspondence  that  pertains  to  an 
asylum  case  pending  in  an  Immigration 
and  Naturalization  Ser\'ice  (INS) 
Asylum  Office.  Effective  with  the 
publication  of  this  notice,  all 
correspondence  intended  for  either  the 
Miami  or  Arlington  Asylum  Offices 
should  be  mailed  to  the  appropriate 
street  address. 

The  elimination  of  the  post  office  box 
addresses  for  the  Arlington  and  Miami 
Asylum  Office  does  not  affect  the 
current  manner  in  which  one  applies  for 
asylum  in  the  United  States.  Asylum 
applicants  are  to  submit  their 
applications  and  supporting  documents 
to  the  INS  Service  Center  that  serves  the 
Asylum  Office  having  jurisdiction  over 
the  applicant's  place  of  residence. 

Arlington  Asylum  Office 

Effective  upon  publication  of  tfiis 
notice,  applicants  are  no  longer  to  mail 
correspondence  to  P.O.  Box  3599, 
Arlington.  VA  22203-0599.  All 
correspondence  is  to  be  mailed  to  the 
street  address  of  the  Arlington  Asylum 
Office.  That  address  is:  1500  Wilson 
Blvd.,  Lobbv  Level,  Arlington,  VA 
22209. 

Miami  Asylum  Office 

Effective  upon  publication  of  this 
notice,  applicants  are  no  longer  to  mail 
correspondence  to  P.O.  Box  351600, 
Miami,  FL  33135-1600.  All 
correspondence  is  to  be  mailed  to  the 
.street  address  of  the  Miami  Asylum 
Office.  That  address  is:  701  S.W.  27th 
.\ve..  Suite  1400.  Miami,  FL  33135. 

Dated:  September  13, 1994. 
Doris  Meissner. 

Commissioner.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  94-23661  Filed  9-23-94;  8:45  am) 
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pNSNo.  166S-«4] 

♦ 

Notice  on  Circuit  Ride  Location 
Ctianges  for  Asylum  Offices 

AGENCY;  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  informs  asylum 
applicants  of  changes  in  certain 
interview  locations.  The  purpose  of  this 
notice  is  to  advise  certain  asylum 
applicants  that  they  will  be  scheduled 
for  an  interview  at  the  Immigration  and 
Naturalization  Service  (INS)  Asylum 
Office  having  jurisdiction  over  their 
place  of  residence,  rather  than  having  an 
interview  conducted  on  a  circuit  ride. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Davidson,  Senior  Policy 
Analyst,  or  Mark  A.  Curley,  Asylum 
Officer,  Office  of  International  Affairs, 
Immigration  and  Naturalization  Ser\'ice 
(INS),  425  I  Street.  NW..  Washington. 
DC  20536.  Attn:  ULLICO,  Third  Floor; 
Telephone  (202)  633-4622. 
EFFECTIVE  DATE:  September  26.  1994. 
SUPPLEMENTARY  INFORMATION:  In  1991, 
the  INS  established  seven  Asylum 
Offices,  in:  Arlington.  VA;  Chicago.  IL, 
Houston.  TX;  Los  Angeles,  CA;  Miami. 
FL;  Newark,  NJ;  and  San  Francisco.  CA. 
These  offices  are  situated  close  to  where 
the  majority  of  asylum  applicants 
reside. 

The  vest  majority  of  asylum 
inter\'iews  are  conducted  at  the  Asylum 
Office  sites.  Asylum  Officers 
periodically  visit  Ports-of-Entry  and 
District  and  file  control  offices  ll;at  are 
more  than  300  miles  from  the  Asylum 
Office  site  in  order  to  interview  asylum 
applicants.  Since  1991,  and  depending 
upon  the  number  of  asylum  applications 
received  (receipts).  Asylum  Officers 
have  also  conducrted  interviews  on  their 
circuit  rides  at  Icx^ations  within  the  300- 
mile  radius  mentioned  abot-e. 

Effedive  with  this  publication,  the 
Asylum  Office  Direcrtors  intend  only  to 
schedule  circuit  rides  to  INS  District  or 
file  control  offices  and  Ports-of-Entr>' 
more  than  300  miles  from  the  Asylum 
Office  site.  If  an  interview  site  at  the  INS 
Districrt  or  file  control  office  or  Port-of- 
Entry  is  within  300  miles  of  the  Asylum 
Office  site  having  jurisdiction  over  the 
applicant's  place  of  residence,  the 
applicant's  interview  will  be  scheduled 
at  the  local  INS  Asylum  Office. 
Inter\'iews  that  have  already  been 
scheduled  to  take  place  on  a  circuit  ride 
and  that  are  within  the  300  mile  radius 
of  the  Asylum  Office  will  not  be  affected 
by  this  notice  and  will  be  conducted  as 
scheduled. 

The  effec:t  of  having  an  interview . 
scheduled  at  the  INS  Asylum  Office 
rather  than  on  a  circuit  ride  is  threefold: 

(1)  Asylum  Office  Directors  will  be  able 
to  increase  the  number  of  available 
interview  slots  within  a  given  month; 

(2)  asylum  applicants  will  be  able  to 
have  an  interview  scheduled  more 
expeditiously:  and  (3)  asylum 
applicants  will  be  able  to  recreive  a  more 
timely  adjudication  of  their  claim. 

Arlington  Asylum  Office 

EfTecrtive  upon  publication  of  ttiis 
notice,  applicants  who  reside  in  North 
Carolina  or  within  the  jurisdiction  of  the 
INS  suboffice  in  PitLsbui^gh,  PA.  will 
have  their  interviews  conducted  at  the 
Arlington  Asylum  Office.  Applicants 
who  reside  in  South  Carolina,  Georgia. 
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,u.tl  .\i.ii».iiiia  will  have  their  interviews 
conducted  on  a  c:in:uit  ride  to  Atlanta. 
GA. 

The  Arlington  Asylum  Office  is 
lo<uUed  at  1.500  Wilson  Blvd  .  Lobby 
Lev»>l.  Arlington.  VA  22209. 

Chicago  Asylum  Office 

Kffeftive  upon  publiciJtion  ot  this 
notice,  applicants  who  reside  in 
Michigan,  including  the  upper 
peninsula,  will  have  their  interviews 
conducted  at  the  Chicago  Asylum 
Office. 

The  Chicago  Asylum  Office  is  located 
at  209  South  LaSalle  Street.  Suite  62,5. 
Chiiuigo.  II.  fi0604 

Hou.slon  Asylum  Office 

Hffe<:tive  upon  publication  of  this 
notice,  applicants  who  reside  within  the 
jurisdirtion  of  the  INS  District  Offices  of 
San  Antonio.  TX;  Harlingen.  TX;  New 
Orleans.  LA;  and  Dallas,  TX.  will  have 
their  inter\  lews  conduded  at  the 
Houston  Asylum  Office.  Applicants 
who  reside  within  the  jurisdiction  of  the 
INS  Di.strici  Office  in  El  Paso  will  have 
thHir  inverviews  conducted  on  a  circ:uit 
ride  to  El  Paso. 

The  Houston  Asylum  Office  is  lo<:ated 
at  509  North  Belt  Street.  4th  Floor, 
Houston,  TX  77060. 

Los  Angeles  Asylum  Office 

Effe<  tivtt  upon  publication  of  this 
notice,  applicants  who  reside  within  the 
iurisdii:tion  of  the  INS  suboffice  in  Las 
Vegas.  NV,  or  within  the  jurisdiction  of 
the  INS  District  Office  in  San  Diego,  CA, 
will  have  their  interviews  conducted  at 
the  Los  Angeles  Asylum  Office. 

The  Los  Angeles  Asylum  Office  is 
lo<:ated  at  290  South  Anaheim  Blvd., 
Anaheim,  CA  92805, 

Miami  Asylum  Office 

Effe<:tive  upon  publication  of  this 
notice,  applicants  who  reside  within  the 
jurisdi«;tion  of  the  INS  suboffice  in 
Tampa,  FL,  will  have  their  interviews 
conduded  at  the  Miami  Asylum  Office, 

The  Miami  Asylum  Office  is  lo<.ated 
at  701  S,W.  27th'Ave..  Suite  1400. 
Miami.  Fl.  331,15. 

Newark  Asylum  Office 

Effe<:tive  upon  publication  of  this 
notice,  applicants  who  reside  in  the 
State  of  Connecticut  will  have  their 
interviews  conducted  at  the  Newark 
Asylum  Office.  The  Newark  Asylum 
Office  will  continue  to  circuit  ride  to  the 
interview  sites  of  Boston  MA:  Buffalo, 
NY:  Portland.  ME:  and  St.  Albans.  VT. 

The  Newark  Asylum  Office  is  located 
at  20  Washington  Place,  6th  Floor, 
Newark,  NJ  07102. 


.San  Francisco  Asylum  Office 

Effective  upon  publication  of  this 
notice,  applicants  who  reside  within  the 
jurisdiction  of  the  INS  suboffice  in 
Fresno.  CA,  will  have  their  interviews 
conducted  at  the  San  Francisco  Asylum 
Office. 

The  San  Francisco  Asylum  Office  is 
located  at  75  Hawthorne  Street,  3rd 
Floor,  South  Wing,  San  Francisco.  CA 
94105. 

All  asylum  applicants  affected  by  this 
change  in  the  location  of  circuit  rides 
will  be  notified  of  the  proper  location  of 
the  interview  in  the  "Interview  Notice" 
from  the  Asylum  Office.  Questions 
regarding  interviews  should  be  directed 
to  the  appropriate  Asylum  Office  having 
jurisdiction  over  the  applicant's  place  of 
residence. 

D.ited:  S«?ptcmbcr  1.3.  1994. 
Doris  Meissner, 

Commissioner.  Imminration  and 
Naturalization  Svn'ice. 
IFR  Dix  ,  94-23662  Filed  9-23-tM;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Glass  Ceiling  Commission;  Closed 
Meeting 

SUMMARY:  Pursuant  to  section  10(a)  of 
FACA.  this  is  to  announce  a  meeting  of 
the  Gla,ss  Ceiling  Commission  which  is 
to  take  place  on  Wednesday,  Odober  5, 
1994.  The  meeting  will  take  place  by 
tele<:onference. 

TIME  AND  PtJkCE:  The  closed  meeting  by 
teleconference  will  be  held  on  October 
5,  1994,  from  1:00  p.m.  to  1:30  p.m. 
(Eastern  Standard  Time). 
^  The  Commission  will  meet  in  closed 
.ses.sion  in  order  to  discuss  commercial 
characteristics  of  applicants  for  the 
Frances  Perkins-Elizabeth  Hanford  Dole 
Award.  The  closing  of  this  meeting  by 
teleconference  is  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act  and  Section  (c)(4)  of  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(c)(4)),  This  closing  allows 
the  Commission  to  discuss  matters 
which  if  disclosed  in  an  open  meeting 
would  reveal  information  that  would 
not  customarily  be  released  to  the 
public  by  the  applicants. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rene  Redwood,  Executive  Director, 
Glass  Ceiling  Commission.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,.  Room  C-2313, 
Washington,  DC  20210,  (202)  219-7342. 


Signed  at  Washington.  DC:  this  20th  li.iv  n 
.S«ptenib«!r.  1994 
Robert  B.  Reich. 
Serrftiiry  of  Uihor 

IFR  Ckx;.  94-23724  Filod  9-23-94;  8:45  ami 
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Occupational  Safety  and  Health 
Administration 

t 
National  Advisory  Committee  on 
Occupational  Safety  and  Health;  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH).  established  under  section 
7(a)  of  the  Occupotional  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Se<:retary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Ad,  will  meet  on  Odober  18-19, 
1994,  in  Room  N3437  A-D  of  the 
Department  of  Labor  Building  located  at 
200  Constitution  Avenue  NW, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  8:30  a.m. 
each  day. 

Agenda  items  will  include  overviews 
of  activities  of  both  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  the  National  Institute  for 
Safety  and  Health  (NIOSH). 
Presentations  will  also  be  made  on  the 
following  subjeds:  OSHA's  consultation 
and  voluntary  programs,  comprehensive 
safety  and  health  programs,  workplace 
violence  and  a  panel  discussion  on  the 
effective  use  of  data.  The  second 
afternoon  will  be  devoted  to  workgroups 
related  to:  (1)  Workplace  violence.  (2) 
data  and  (3)  new  strategies.  These 
working  .sessions  will  be  closed  to  the 
public,  but  all  adivities  will  be  reported 
at  the  next  public  meeting  on  November 
30. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Joanne 
Goodell  before  the  meeting.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisory 
Committee  may  be  allowed  to  speak  to 
the  extent  time  permits,  at  the  discretion 
of  the  Chair  of  the  Advisory  Committee. 
Individuals  with  disabilities  who  need 


special  accommodations  should  contact 
Tom  Hall  by  October  13  at  the  address 
indicated  below. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection 
through  the  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  telephone  202-219-6615. 

For  additional  information  contact: 
Joanne  Goodell,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  Room  N-3641,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210.  telephone  202-219-8021. 

Signed  at  Washington,  D.C.  this  19th  day 
of  September.  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

IFR  Doc  94-23723  Filed  9-23-94;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

JNotice  (94-073)] 

NASA  Advisory  Council;  Task  Force 
on  Shuttle-Mir  Rendezvous  and 
Docking  Missions;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92-463,  as  amended,  the  National 

Aeronautics  and  Space  Administration 

announces  a  meeting  of  the  NASA 

Advisory  Council,  Task  Force  on 

Shuttle-Mir  Rendezvous  and  Docking 

Missions. 

DATES:  Odober  11.  1994.  3  p.m.  to  5;30 

p  m.  and  October  12,  1944,  7;30  a.m.  to 

6:00  p.m. 

ADDRESSES:  The  National  Aeronautics 

and  Space  Administration.  Lyndon  B. 

Johnson  Space  Center,  Building  1.  Room 

945,  Houston,  TX  77058. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  L.  Vantine,  Code  M. 

National  Aeronautics  and  Space 

Administration,  Washington,  DC  20546, 

202/358-1698. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows; 

Review  the  upcoming  Shuttle-Mir 
missions  from  the  following 
perspectives;  training,  operations, 
rendezvous  and  docking. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  September  20. 1994. 
Timothy  M.  Sullivan, 
Advisory  Committee  Management  Officer. 
IFR  Doc,  94-23734  Filed  9-23-94;  8:45  am] 
BILUNG  CODE  7S10-01-M 


NASA  FAR  Supplement  (NFS); 
Availability  in  Electronic  Form 

AGENCY:  Office  of  Procurement, 
Procurement  Policy  Division,  National 
Aeronautics  and  Space  Administration 
(NASA). 


ACTION:  Notice. 


SUMMARY:  The  National  Aeronautics  and 
Space  Administration  is  announcing  the 
availability  of  the  NASA  FAR 
Supplement  in  electronic  form  in  order 
to  satisfy  requests  for  an  electronic  copy 
of  the  publication.  With  appropriate 
software,  users  will  be  able  to  search  the 
copy  using  keywords. 

ADDRESSES:  Requests  for  NFS  Version 
89.16  should  be  sent  by  eledronic  mail 
addressed  to;  dbeck@proc.hq.nasa.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Beck  (202)  358-0482. 

SUPPLEMENTARY  INFORMATION:  Under  42 
U.S.C.  2473(c)(1),  notice  is  given  that 
NFS  Version  89.16,  effective  September 
30,  1994,  is  available  in  WordPerfed 
5.1.  For  as  long  as  we  can  accommodate 
requests,  a  copy  will  be  sent  by  e-mail, 
without  charge,  to  anyone  sending  an  e- 
mail  request.  We  are  supplying  the  NFS 
by  e-mail  until  we  place  the  NFS  on 
Internet. 

The  eledronic  copy  contains  the  text 
that  is  used  to  produce  the  loose-leaf 
version  of  the  NFS.  The  NFS  is  also 
published  in  48  CFR  Chapter  18.  Efforts 
are  made  to  minimize  the  differences 
between  the  loose-leaf  version  and  48 
CFR  Chapter  18.  However,  neither  the 
electronic  copy  nor  the  loose-leaf 
version  are  a  substitute  for  the  Code  of 
Federal  Regulations  or  the  Federal 
Register. 

The  copy  supplied  by  e-mail  will  be 
a  compressed  file  of  964  kilobytes  along 
with  shareware  (pkunzip.exe,  30 
kilobytes)  for  decompressing  the  file. 
When  the  file  is  "unzipped"  it  becomes 
122  WordPerfect  5.1  files  (plus  a 
README  file)  totalling  3  megabytes. 
Persons  using  WordPerfect  5.1.  or 
software  capable  of  converting  fi-om 
WordPerfed  5.1.  should  be  able  to 
search  the  text  of  the  122  files  using 
keywords. 

(Caution:  When  converted  to  ASQI.  some 
text  and  most  tables  are  difficult  to  read.  We 


will  try  to  improve  later  versions  of  the  NFS 
to  eliminate  this  problem,) 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

IFR  Doc,  94-23772  Filed  9-23-94:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting  Agenda 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039.  2232b),  the 
Advisory  Committee  on  Reador 
Safeguards  will  hold  a  meeting  on 
October  6-6.  1994,  in  Conference  Room 
T2B3,  11545  RockviUe  Pike.  Rockville, 
Maryland.  The  dates  for  this  meeting 
were  published  in  the  Federal  Register 
on  Friday.  August  22.  1094. 

Thursday,  October  6, 1994 

8:30  A.M.-8:45  A.M.:  Opening  Remarks 
by  the  ACRS  Chairman  (Open) 

The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  meeting  and  comment  briefly 
regarding  items  of  current  interest. 
During  this  session,  the  Committee  will 
discuss  priorities  for  preparation  of 
ACRS  reports. 

8:45  A.M.-10:45  A.M.:  NBC  Test 
Programs  in  Support  of  the  AP600  and 
SBWR  Design  Certification  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  management  and  status  of 
the  NRC  test  programs  being  conducted 
at  the  ROSA-V  and  PUMA  test 
facilities.  Representatives  of  the 
industry  will  participate,  as  appropriate. 

11:00  A.M.-12:30  P.M.:  Proposed 
Re\ision  2  to  Regulatory  Guide  1.82, 
Water  Sources  for  Long-Term 
Recirculation  Cooling  Following  a  Loss- 
of-Coolant  Accident  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  proposed  Revision  2  to 
Regulatory  Guide  1.82.  Representatives 
of  the  industry  will  participate,  as 
appropriate. 

1:30  P.M.-2:30  P.M.:  Reactor  Vessel 
Structural  Integrity  (Open) 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  materials  data  acquisition 
as.sociated  with  reador  vessel  structural 
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integrity.  Roprvstiutativcs  ot  ttiu 
industry  will  participate,  as  appropriate. 

2:30  P.M.-SOO  PM.:  Meeting  With  the 
Director,  Office  for  Analysis  and 
Evaluation  of  Operational  Data  (AEOD) 
(Open) 

The  Committee  will  meet  with  the 
Director  of  AEOO  to  discuss  items  of 
mutual  interest,  including  the  NRC 
Te«  hnical  Training  Program. 

Friday.  October  7. 1994 

8  30  AM. -8  35  AM.:  Opening  Femarks 
by  the  ACFS  Chairman  (Open) 

The  ACRS  Chairman  will  make 
opening  remarks  regarding  conduct  of 
the  mtjeting. 

8  35  A.M.-9:45  AM.:  Rod  Control 
System  Single  Failure  Potential  (Open  I 

The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
regarding  the  rod  control  system  single 
failure  event  at  Salem  Unit  2,  the 
fmdings  of  the  Augmented  Inspe<.tion 
Team  (AIT),  licensee  responses  to 
Generic  Letter  93-04.  and  the  stafrs 
actions.  Representatives  of  th«  industry 
will  participate,  as  appropriate. 

10  00  AM-1 1:30  AM  :  IPE  Insights 
Program  (Open  I 

The  Committee  will  hear 
presentations  by  and  hold  discuBsions 
with  representatives  of  the  NRC  staff 
rvgardmg  the  IPE  Insights  Program. 

It  30  A.M.-12:15  P.M.:  Report  of  the 
P&P  Subcommittee  (Open/Closed) 

The  Committee  will  hear  a  report  of 
the  Planning  and  Procedures 
Subcommittee  on  matters  related  to  the 
conduct  of  ACRS  business  and  internal 
organizational  and  personnel  matters 
relating  to  the  ACRS  staff  members. 

A  portion  of  this  session  may  be 
closed  to  discuss  matters  that  relate 
solely  to  internal  personnel  rules  and 
practices  of  this  Advisory  Committee, 
and  matters  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

1  15  P.M.-l  -15  P.M.:  Future  ACRS 
Activities  (OpenI 

The  Committee  will  discu.ss  topics 
proposed  for  consideration  during 
future  ACRS  meetings. 

1:45  PM.-2:00  P.M.:  Reconciliation  of 
ACRS  Comments  and 
Rf  commendations  (Open) 

The  Committee  will  discuss  responses 
from  the  NRC  Executive  Director  for 
Operations  to  ACRS  comments  and 
recommendations  included  in  r(x:«nt 
ACRS  reports. 


2  00  P.M. -3:00  P.M.:  ,^'   -    /      i  uj  Mew 
ACRS  Members  (Opt-i  ;/ 

The  Committee  will  discuss 
qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS. 

A  portion  of  this  session  will  be 
closed  to  discuss  matters  the  release  of 
"which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

3:15  P.M.-4:15  P.M.:  Strategic  Planning 
(Open) 

The  Committee  will  hold  strategic 
planning  discussions  rvlated  to  its 
future  activities. 

4:15  P.M.-€:30  PM   Preparation  of 
ACRS  Reports  (Open) 

The  Committee  will  discuss  proposed 
ACRS  reports  on  matters  considered 
during  this  meeting. 

Saturday,  October  8.  1994 

8  30  AM-ll.OO  AM  :  Preparation  of 
ACRS  Reports  (Open) 

The  Committee  will  continue  its 
discussion  of  proposed  ACRS  reports  on 
matters  considered  during  this  meeting. 

11:15  A.M.- 7  J. 45  A.M.:  New  Research 
Needs  (Open) 

The  Committee  will  discuss  new 
research  needs,  if  any,  identiOed  during 
this  meeting. 

J  7.45  AM -12:00  Noon:  Miscellaneous 
(Open) 

The  Committee  will  discuss 
miscellaneous  matters  related  to  the 
condu(i  of  Committee  activities  and 
complete  discussions  of  topics  that  were 
not  completed  during  previous  meetings 
as  time  and  availability  of  information 
permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30, 1993  (58  PR  .51118).  In 
accordance  with  these  prot:edures,  oral 
or  written  statements  may  be  presented 
my  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  the  open  portions  of  the  meeting, 
and  questions  may  be  asked  only  my 
members  of  the  Committee,  its 
con.sultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  Exe<:utive  Dir«x:tor,  Dr.  John 
T.  Larkins.  at  least  five  days  before  the 
meeting  if  possible,  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  r(>garding 


the  time  to  ix;  set  aside  for  this  purpose 
may  be  obtained  by  contacting  the 
ACRS  Executive  Director  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

1  have  determined  in  accordance  with 
Subsection  10(d)  P.L.  92-463  that  it  is 
necessary  to  close  portions  of  this 
meeting  noted  above  to  discuss 
information  that  involves  the  internal 
personnel  rules  and  practices  of  this 
advisory  Committee  per  5  U.S.C 
552(c)(2);  and  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  per  5  U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACRS 
Executive  Direiior,  Dr.  John  T.  Larkins 
(telephone  301-415-7361),  between 
7:30  A.M.  and  4:15  P.M.  EST. 

Dated:  September  20, 1994. 
Andrew  L.  Bales, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-23755  Filed  9-23-94;  8:45  am] 

BILLIMG  COOC  7&MM)1-M 

[Docket  No.  50-160) 

Georgia  Institute  of  Technology; 

Consideration  ot  Application  for 
Renewal  of  Facility  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  renewal  of  Facility  License 
No.  R-97,  issued  to  the  Georgia  Institute 
of  Technology  (Georgia  Tech  or  the 
licensee)  for  ofieration  of  the  Georgia 
Tech  Research  Reactor  located  on  the 
Georgia  Tech  campus  in  the  city  of 
Atlanta.  Fuhon  County,  Georgia. 

The  renewal  would  extend  the 
expiration  date  of  Facility  License  No. 
R-97  for  twenty  years  from  date  of 
issuance,  in  accordance  with  the 
licensee's  timely  application  for  renewal 
dated  April  19,  1994. 

Prior  to  a  decision  to  renew  the 
license,  the  Commission  will  have  made 
Findings  required  by  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations. 

Within  thirty  days  of  publication  of 
this  notice,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
renewal  of  the  subject  facility  license 


and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  p)ersons  should 
consult  a  current  copy  of  10  CFR  2.714 
\yhich  is  available  at  the  Commission's 
Public  Document  room,  the  Gelman 
Building,  2120  L  Street  NVV,. 
Washington,  DC  20037.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  within  the  time 
prescribed  above,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  {petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  ^ 

(1)  The  nature  of  the  petitioner's  right 
under  the  Act  to  be  made  a  party  to  the 
proceeding; 

(2)  The  nature  and  extent  of  the 
petitioner's  property,  financial,  or  other 
interest  in  the  proceeding;  and 

(3)  The  possiole  effect  of  any  order 
which  may  be  entered  in  the  proceeding 
on  the  petitioner's  interest.  The  petition 
should  also  identify  the  specific 
aspect(s)  of  the  subject  matter  of  the 
proceeding  as  to  which  petitioner 
wishes  to  intervene.  Any  person  who 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party  ' 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to 
fifteen  (15)  days  prior  to  the  first 
prehering  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 


fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
awani  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion  and  the  petitioner  must 
provide  sufficient  information  to  show 
that  a  genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  pportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC 
within  the  time  prescribed  above. 
Where  p)etitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  3737  and  the  following  message 
addressed  to  Seymour  H.  Weiss: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed; 
Georgia  Institute  of  Technology;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Mr. 
Randy  A.  Nordin,  Manager,  Legal 
Division,  Office  of  Contract 
Administration,  Georgia  Tech,  Atlanta. 
GA  30332-0420,  attorney  for  the 
licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  factors  specified  in  10  CFR 
2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for  renewal 
dated  April  19,  1994,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street  NW.,  Washington.  DC 
20555. 

Dated  at  Rockville.  Mar>'land.  this  19th  dav 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 
Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-23756  Filed  9-23-94;  8:45  am) 

BILLJNG  CODE  7590-01-M 

[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NFP-39 
and  NPF-85,  issued  to  Philadelphia 
Electric  Company  (the  hcensee).  for 
operation  of  the  Limerick  Generating 
Station,  Units  1  and  2,  located  in 
Montgomery  County,  Pennsylvania. 

The  proposed  amendment  would 
revise  the  Technical  Specifications  to 
permit  an  increase  in  Uie  allowable  leak 
rate  for  the  main  steam  isolation  valves 
(MSIVs),  and  delete  the  MSIV  Leakage 
Control  System  (LCS).  The  main  steam 
drain  lines  and  the  main  condenser 
would  be  utilized  as  an  alternate  MSIV 
leakage  treatment  system. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  October  26,  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
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for  a  hearitiK  and  a  pvliliuii  tur  leave  to 
intervene  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
hied  in  accordance  with  the 
Commission  s  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  Io<:al 
public  document  room  located  at  the 
Pottstown  Public  Library,  500  High 
Street.  Pottstown.  Pennsylvania  19464. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  hy  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  CommiSi>ion  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  tbe  request 
and/or  petition:  and  the  Secretary  or  tlie 
desi);nated  Atomic  Safety  and  Licensing 
Board  wdl  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  prot;eeding.  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  speciFically  explain  the  reasons 
why  intervention  r-hould  be  permitted 
with  particular  referen<»  to  the 
following  factors: 

(1)  The  nature  of  ihe  petitioner's  right 
under  the  Ad  to  be  maae  a  party  to  the 
pro<  eeding; 

(Z)  The  nature  a:id  extent  of  the 
petitioner's  property,  financial,  or  other 
interest  in  the  proceeding;  and 

(3)  The  possible  effect  of  any  order 
which  may  be  entered  in  the  proceeding 
on  the  petitioner's  interest.  The  petition 
should  also  identify  the  sperific 
aspiH;t(s)  of  the  sub|e«:t  matter  of  the 
proceedmg  as  to  which  petitioner 
wishes  to  intervene.  Any  person  v\  ho 
has  filed  a  petition  for  leave  to  intervene 
or  who  has  been  admitted  as  a  party 
may  amend  the  petition  without 
requesting  leave  of  the  Board  up  to  15 
days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
but  such  an  amended  petition  must 
satisfy  the  speiirically  requirements 
described  above. 

Not  later  than  iT)  days  prior  to  the  first 
pr»!hearing  conference  scheduled  in  the 
proc:eeding.  a  petitioner  shall  Tile  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  whic  h  are  sought  to  txt 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 


biistfS  of  the  cuiilention  and  a  (onci.se 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specifics 
sources  and  documents  of  which  ihfi 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  resp)ect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witne.sses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  of  Western  Union  at  1-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mohan  C.  Thadani.  Acting 
Project  Director  petitioner's  name  and 
telephone  number;  date  petition  v\'as 
mailed:  plant  name:  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555,  and  to  J.W.  Durham.  Sr.. 
Esquire.  Sr.  V.P.  and  Genoral  Counsel. 
Philadelphia  Electric  Company.  2301 
Market  Street.  Philadelphia, 
Pennsylvania  19101,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


fur  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it, 
publishes  a  future  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  14,  1994, 
which  is  available  for  public  inspection 
at  tbe  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  room 
located  at  the  Pottstown  Public  Library, 
500  High  Street.  Pottstown, 
Pennsylvania  19464. 

Dated  at  Rockvillc,  Mar>land,  this  20th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Mohan  C,  Thadani, 
Ai-ting  Direitor.  Project  Directorate  1-2, 
Division  of  Reactor  Projects — ////.  Office  of 
Nuclear  Reactor  Regulation. 
jFR  Doc.  94-23757  Filed  9-23-94;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cost  Principles  for  Non-Profit 
Organizations 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Proposed  Revision  to  0MB 
Circular  A-122. 

SUMMARY:  This  Notice  is  a  corrected 
version  of  the  Notice  previously  printed 
on  September  16,  1994  (59  FR  47637). 
This  correcied  version  contains 
additional  text  under  "Supplementary 
Information."  This  Notice  offers 
interested  parties  an  opportunity  to 
comment  on  a  proposed  revision  to 
Office  of  Management  and  Budget 
(OMB)  Circular  A-122.  "Cost  Principles 
for  Non-Profit  Organizations."  The 
revision  will  allow  Federal  agencies  to 
reimburse  non-profit  organizations  for 
interest  on  debt  used  to  finance  the 
purchase  of  buildings  and  equipment, 
when  purchasing  using  debt  financing  is 
less  costly  than  leasing. 


DATES:  All  comments  on  this  proposal 
should  be  in  writing  and  must  be 
received  by  November  25,  1994. 
AOORESSES:  Office  of  Management  and 
Budget.  Office  of  Federal  Financial 
Management.  Financial  Standards  and 
Reporting  Branch.  Room  6025,  New 
Executive  Office  Building.  V/ashington. 
DC  20503.  Telephone  (202)  395-3993. 
Facsimile  (202)  395-3952. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hoogevoen.  Financial  Standards 
and  Reporting  Branch.  Office  of  Federal 
Financial  Management.  Telephone  (202) 
195-3993. 

SUPPt-EMENTARY  INFORMATION:  The 
purpose  of  this  revision  is  to:  (1) 
Encourage  non-profit  organizations  to 
acquire  building  space  and  equipment 
necessary  for  administering  Federal 
programs  at  the  lowest  possible  cost  to 
the  Federal  Government,  and  (2)  bring 
greater  consistency  to  Federal  policies 
covering  the  allowability  of  interest  by 
organizations  receiving  Federal  awards. 

As  the  Office  of  Management  and 
Budget  (OMB)  stated  in  1980.  it  had 
been  "a  longstanding  policy  not  to 
recognize  interest  as  a  cost"  (45  FR 
46022.  46023.  July  8.  1980). 
Accordingly,  the  OMB  circulars  setting 
forth  the  cost  principles  for  State  and 
local  governments,  educational 
institutions,  and  non-profit 
organizations  did  not  origiiially  allow 
interest  as  an  expense.  Over  time, 
however.  OMB  has  gradually  expanded 
the  allowability  of  interest. 

The  first  change  was  made  with 
respect  to  State  and  local  governments. 
In  1980.  Circular  74-4.  "Cost  Principles 
for  Grants  to  Stales  3rd  Local 
Governments,"  was  revised  to  allow 
interest  on  buildings,  but  not  on 
equipment  (45  FR  27363,  April  22. 
1980).  This  policy  was  retained  when 
Circular  74—4  was  reissued  the 
following  year  as  revised  OMB  Circular 
.A-87  (46  FR  9548.  January  28. 1981). 

OMB  then  revised  the  policy  with 
respecl  to  educational  institutions.  In 
1982.  Circular  A-21.  "Cost  Principles 
for  Educational  Institutions."  was 
revised  to  allow  interest  for  both 
buildings  and  equipment  (47  FR  336')8, 
August  3. 1982). 

OMB  has  since  revisited  the  policy 
with  respect  to  Slate  and  local 
governments.  In  1988  and  1993.  OMB 
proposed  to  revise  Circular  A-87  to 
allow  interest  on  equipment,  as  well  as 
on  buildings  (53  FR  40352.  October  14. 
1988:  58  FR  44212,  August  19. 1993). 
OMB  expects  to  issue  a  notice  shortly 
that  would  make  final  revisions  to 
Circular  A-87. 

OMB  is  now  proposing  to  change  the 
policy  with  respect  to  non-profit 


orgai  zations.  In  this  notice.  OMB 
proposes  to  revise  Circular  A-122.  "Cost 
Principles  for  Non-Profit 
Organizations,"  so  tliat  interest  would 
be  allowed  for  both  buildings  and 
equipment.  Based  on  OMB's  experience 
under  the  three  cost  principles  circulars. 
OMB  believes  that  the  proposal  would 
result  in  lower  costs  to  the  Federal 
Government.  In  addition,  this  proposal 
would  result  in  greater  consistency  on 
the  allowability  of  interest  across  the 
three  co<;t  principles  circulars. 

During  ine  last  few  years.  OMB  has 
received  a  number  of  requests  for 
waivers  from  Circular  A-122's 
prohibition  on  the  allowability  of 
interest.  As  a  result  of  reviewing  the 
individual  waiver  requests,  and  based 
on  the  gentsr^l  experience  gained  under 
Circulai-s  A-87,  A-21.  and  A-122.  OMB 
believes  that  allowing  interest  should 
encourage  non-profit  organizations  to 
purchase  rather  than  lease  facilities  in 
those  situations  where  purchasing 
would  result  in  lower  costs  than  leasing. 
Consequently.  OMB  has  decided  to 
propose  revising  Circular  A-122's 
interest  policy. 

Tliis  propo.sed  revision  to  Circular  A- 
122  would  establish  four  criteria  that 
must  be  met  for  interest  to  be  an 
allowable  co.st.  These  criteria  are 
intended  to  encourage  decisions 
beneficial  to  the  non-profit  organization 
and  the  Federal  Government.  First,  the 
non-profit  organization  must  perform  a 
lease/purch.=ise  analysis  which  shows 
that  purchasing  through  debt  financing 
is  less  costly  to  the  Federal  Government 
than  leasing.  Second,  financing  is 
provided  at  an  interest  rate  no  higher 
than  the  fair  market  rale.  Third, 
investment  earnings  are  used  to  offset 
allowable  interest  cost.  Fourth,  when  it 
is  expected  that  the  Federal  Government 
will  reimburse  51  percent  or  more  of  an 
asset's  cost,  the  non-profit  organization 
must  demonstrate  the  need  for  the  asset 
in  the  conduct  of  federally  sponsored 
activities.  The  fourth  criterion  is  in 
addition  to  that  which  applies  to  State 
and  local  governments  (Circular  A-87) 
and  educational  institutions  (Circular 
A-21). 

OMB  believes  that  the  first  and  fourth 
criteria  are  especially  important  in  the 
context  of  grants  to  non-profit 
organizations.  As  a  general  rule,  the 
Federal  Government  contributes  a  small 
share  of  the  costs  of  assets  purchased  by 
State  and  local  governments  and 
educational  institutions.  Since  those 
entities  must  themselves  fund  the 
majority  of  the  costs  associated  with 
acquiring  an  asset,  they  have  an 
incentive  to  make  the  most  economical 
lease/ purchase  decision.  In  contrast,  for 
non-profit  organizations  covered  by 


Circular  A-122,  the  Federal  share  of 
costs  is  often  substantial.  Since  this 
greater  Federal  share  could  decrease  the 
incentive  for  non-profit  organizations  to 
make  the  most  economical  lease/ 
purc:hase  decisions,  these  additional 
criteria  are  designed  to  ensure  that  a 
non-profit's  decision  to  purchase  rather 
than  lease  is  based  on  an  assessment  of 
the  relative  costs  of  leasing  versus 
purchasing,  and  a  demonstrated  need 
for  the  asset  (where  the  Federal 
Government  will  reimburse  over  half 
the  asset's  cost). 

The  revised  policy  would  apply  otily 
to  assets  acquired  after  its  final 
issuance. 

OMB  requests  comments  on  all 
aspects  of  this  proposal. 
John  B.  Arthur, 
Associate  Director  for  Administration. 

Tbe  following  paragraph  is  proposed 
to  replace  paragraph  19.a  of  Attachment 
A  to  Circular  A-122: 

19.  Interest,  fund  raising,  and 
investment  management  costs. 

a.  Interest. 

(1)  Interest  on  debt  is  unallowable 
unless: 

(a)  The  non-profit  organization 
performs  a  lease/purchase  analysis  in 
accordance  with  the  provisions  of  OMB 
Circular  A-110.  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations."  and  OMB 
Circular  A-94.  "Guidelines  and 
Discount  Rates  for  Benefit-Cost  Analysis 
of  Federal  Programs."  sections  5a. 
8(c)(2).  and  13.  which  shows  that 
purchasing  through  debt  financing  is 
less  costly  to  the  Federal  Government 
than  leasing.  Discount  rates  used  should 
be  equal  to  the  grantee's  borrowing 
rates,  to  be  consistent  with  Circular  \- 
94's  intent  to  reflect  the  entity's  cost  of 
financing.  The  financial  analysis  mu.st 
include  a  comparison  of  the  present 
value  of  the  projected  total  cash  flows 
of  both  alternatives  over  the  period  the 
asset  is  expected  to  be  used  by  the  non- 
profit organization  in  carrying  out 
federally  sponsored  activities.  The  cash 
flows  associated  with  purt:hasing  the 
asset  must  include  the  purchase  price, 
anticipated  operating  and  maintenance 
costs  (including  property  taxes,  if 
applicable)  not  included  in  the  debt 
financing,  less  any  estimated  as.set 
salvage  value  at  the  end  of  the  period 
defined  above.  Projected  rental  costs 
should  be  based  on  the  anticipated  cost 
of  renting  comparable  facilities  or 
equipment  at  fair  market  rates  over  the 
period  defined  above,  and  any  expected 
maintenance  costs  and  property  taxes  to 
be  borne  by  the  non-profit  organization 
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ilin»ttly  or  as  part  uf  the  lease 
armngement. 

(b)  Financing;  is  provided  at  an 
interest  rate  no  higher  than  the  fair 
mariiet  rate. 

((.)  Investment  earnings,  including 
interest,  on  bond  or  loan  principal, 
pending  payment  of  the  construction  or 
acquisition  costs,  are  used  to  offset 
allowable  interest  cost.  Arbitrage 
earnings  reportable  to  the  Internal 
Revenue  Service  are  not  required  to  be 
offset  against  allowable  interest  costs. 

(d)  Where  the  Federal  Government's 
reimbursement  is  expected  to  equal  or 
exceed  51  percent  of  an  asset's  cost,  the 
non-profit  organization  conducts  an 
nsses.snu-nt  that  demonstrates  the  need 
for  the  as.set  in  the  conduct  of  federally 
sponsored  activities.  For  assets  costing 
in  excess  of  $10  million,  the  needs 
assessment  must  be  approved  in 
advance  by  the  cognizant  Federal 
agency  as  a  prerequisite  to  the 
allowability  of  depreciation  and  interest 
on  debt  related  to  tho  facility.  For  as.sets 
costing  less  than  $10  million,  the  needs 
assessment  must  be  maintained  on  file 
for  review  by  the  Federal  Government. 

(2)  Interest  on  debt  is.sued  to  finance 
or  refinance  assets  acquired  before  or 
reacquired  after  the  effective  date  of  this 
policy  is  not  allowable. 

(3)  Federal  cognizant  agencies  shall 
require  non-profit  organizations  to 
compute  interest  on  the  excess  of  the 
depreciation  and  interest 
reimbursement  over  the  bond  principal 
and  interest  payments,  and  that  the 
organizations  treat  the  computed 
interest  as  a  reduction  in  the  interest 
expense  to  be  reimbursed  by  the  Federal 
Government.  This  provision  is  not 
applicable  in  instances  where  the  non- 
profit organization  makes  an  initial 
equity  contribution  of  25  percent  or 
more  to  purchase  the  asset(s). 

(4)  Substantial  relocation  of  federally 
sponsored  activities  from  a  facility 
financed  by  indebtedness,  the  cost  of 
which  was  funded  in  whole  or  part 
through  Federal  reimbursements,  to 
another  facility  prior  to  the  expiration  of 
the  ust'ful  life  of  the  facility  requires 
Federal  cognizant  agency  approval.  The 
extent  of  the  relocation,  the  amount  of 
the  Federal  participation  in  tho 
finan<:ing.  and  the  depreciation  charged 
to  date  may  require  negotiation  of  space 
charges  for  Federal  programs. 

IFR  Dfx:.  94-23697  Filed  9-23-94;  8  4S  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteasa  No.  34-34688;  International  Series 
Releas«  No.  716;  Fil«  No.  SR-CBOE-94- 
31] 

Selt-Regulatory  O^g.inizations;  Notice 
of  Filing  of  Propos*^  Rule  Change  by 
the  Chicago  Board  Options  E  xchange, 
Inc.  Relating  to  Substituting 
Component  Securities  of  the  OBOE 
Mexico  Index. 

.S.-ptcmber  20.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on 
September  2. 1994.  the  Chicrtgo  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self  Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  seeks  authority  to  replace 
one  component  security  in  the  CBOE 
Mexico  Index  ("Mexico  Index"  or 
"Index"),  with  a  closed-end  country 
fund.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary.  CBOE,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Se<;tions  (A),  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(Al  Sf If  Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Pule 
Change 

The  Mexico  Index,  on  which  options 
are  currently  traded  on  the  Exchange,  is 


composed  of  stocks  and  American 
Depositary  Receipts  ("ADRs") 
representing  ten  Mexican  companies.^ 
The  Index  meets  the  generic  criteria  for 
listing  options  set  forth  in  CBOE  Rule 
24.2.  The  Exchange  is  not  proposing 
that  the  Commission  grant  the  Exchange 
the  authority  to  replace  a  component 
security  in  the  Index  with  the  Mexico 
Fund,  a  closed-end  fund  consisting  of 
Mexican  securities,  if  the  Exchange 
decides  that  such  a  substitution  is 
necessary  or  desirable.  The  CBOE  will 
not  replace  any  component  security 
with  the  Mexico  Fund  unless  after  such 
substitution  the  Index  will  continue  to 
meet  the  initial  listing  and  maintenance 
criteria  spe<:ified  in  CBOE  Rule  24.2. 
The  purpose  of  such  a  substitution 
would  be  to  make  the  Index  more 
attractive  to  investors  dnd  to  facilitate 
hedging  of  the  Index  by  substituting  a 
more  liquid  component. 

The  Exchange  expects  that  the 
substitution  of  the  Mexico  Fund  for  a 
component  security  in  the  Index  could 
achieve  these  purposes  for  at  least  two 
reasons.  First,  the  CBOE  believes,  the 
Index  will  become  more  representative 
of  the  Mexican  economy  because  the 
Mexico  Fund  is  composed  of  numerous 
Mexican  securities  representative  of 
diverse  sectors  of  the  Mexican  economy. 
Second,  the  Exchange  believes,  the 
substitution  will  enhance  liquidity  of 
the  components  of  the  Index  to  the 
extent  that  the  Mexico  Fund  replaces  a 
component  se<;urity  that  maintains  a 
lower  monthly  trading  volume.  Based 
on  average  monthly  trading  through 
August  31.  1994,  the  Exchange 
represents  that  the  Mexico  Fund  has 
historically  experienced  a  greater 
monthly  trading  volume  than  at  least 
half  of  the  component  securities  that 
currently  comprise  the  Index. 

Although  the  Mexico  Fund  is  not 
currently  eligible  for  equity  options,  it 
meets  all  criteria  that  component 
securities  of  the  Index  are  required  to 
satisfy.  First,  the  Mexico  Fund  had  a 
market  value  of  $1,187,567,000  as  of 
August  1.  1994.  which  is  far  in  excess 
of  the  initial  li.stingand  maintenance 
criterion  requiring  minimum  market 
capitalization  of  at  least  $7.'5.000,0OO. 
Also,  the  Mexico  Fund  had  average 
monthly  trading  volume  of  5.4  million 
shares  for  the  six  month  period  through 
|uly  1994.  The  monthly  trading  volume 
did  not  drop  below  2.8  million  shares 
during  that  period. 

The  substitution  of  the  Mexico  Fund 
for  a  component  security  in  the  Index 
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would  also  be  consistent  with  the  initial 
listing  and  maintenance  criterion  that 
no  component  security  of  the  Index 
account  for  in  excess  of  25%  of  the 
weight  of  the  Index.  Even  though  the 
Mexico  Fund  may  contain  common 
stocks  and  ADRs  that  are  also 
components  of  the  Index,  because  the 
Index  is  equal  dollar-weighted,  the 
Mexico  Fund  will  comprise  10%  of  the 
weight  of  the  Index  immediately 
following  each  quarterly  rebalancing  of 
the  Index.  As  a  result,  even  if  it  were 
possible  for  the  Mexico  Fund  to  consist 
entirely  of  another  Index  component 
security,  that  component  security  could 
at  most  constitute  20%  of  the  weight  of 
the  Index  immediately  following  each 
quarterly  rebalancing  of  the  Index, 
below  the  25%  specified  in  the  initial 
listing  and  maintenance  criteria  for  the 
Index. 

Finally,  the  Exchange  will  not 
substitute  the  Mexico  Fund  for  a 
component  security  of  the  Index  unless 
securities  representing  at  least  90%  of 
the  Index  by  weight  and  80%  of  the 
Index  by  number  of  component?  will 
continue  to  be  eligible  for  the  trading  of 
equity  options  under  CBOE  Rule  5.3.  as 
required  by  the  initial  listing  and 
maintenance  criteria  for  the  Index.  The 
Mexico  Fund  currently  is  not  eligible  for 
the  trading  of  equity  options.  Because 
one  component  of  the  Mexico  Fund. 
Grupo  Financiero  Serfin  SA  de  CV 
("Grupo  Serfin")  also  is  not  options 
eligible,  in  order  to  remain  in 
compliance  with  the  listing  standards, 
the  Exchange  presently  could  substitute 
the  Mexico  Fund  only  for  Grupo  Serfin. 
If  in  the  future,  however.  Grupo  Serfin 
or  the  Mexico  Fund  become  options 
eligible,  the  Exchange  could  substitute 
the  Mexico  Fund  for  another  component 
security  and  remain  in  compliance  with 
the  maintenance  standards  for  the 
Index. 

Finally,  the  substitution  of  the  Mexico 
Fund  for  a  component  security  of  the 
Index  would  not  impact  the  Index 
criterion  limiting  the  number  of  foreign 
securities  or  American  Depositary 
Receipts  that  are  components  of  the 
Index  because  the  Mexico  Fund  is  listed 
on  the  New  York  Stock  Exchange, 
which  is  the  primary  market  for  the 
fund  shares. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act,*  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
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coordination  with  persons  facilitating 
transactions  in  securities,  and  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  protect  investors  and  the  public 
interest. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(CI  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Pule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  t>.e 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE. 


All  submissions  should  refer  to  File 
No.  SR-CBOE-94-31  and  should  be 
submitted  by  October  17, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-23758  Filed  9-23-94;  8:45  am) 

BILUNG  CODE  801(M)1-M 

[Rel.  No.  IC-20562;  File  No.  812-8974] 

Massachusetts  Mutual  Life  Insurance 
Company,  et  al. 

September  19. 1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTKM:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"  or  "Act"). 

APPLICANTS:  Massachusetts  Mutual  Life 
Insurance  Company  ("MassMutual"), 
MML  Bay  State  Life  Insurance  Company 
( 'MML  Bay  State").  Massachusetts 
Mutual  Variable  Annuity  Separate 
Account  3  ("Separate  Account  3"), 
MML  Bay  State  Variable  Annuity 
Separate  Account  1  ("Separate  Account 
1")  (Separate  Account  3  and  Separate 
Account  1,  collectively,  the  "Separate 
Accounts"),  and  MML  Investors 
Services,  Inc.  ("MMLISI")  (MassMutual. 
MML  Bay  State,  the  Separate  Accounts, 
and  MMLISI,  collectively, 
"Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  Section 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  Order  to  permit  the  deduction 
of  a  mortality  and  expense  risk  charge 
and  enhanced  death  benefit  expense 
charge  in  connection  with  the  offer  and 
sale  of  certain  flexible  premium  variable 
annuity  contracts  to  be  funded  by  the 
Separate  Accounts  ("Contracts"). 
FILING  DATE:  The  Application  was 
originally  filed  on  May  6. 1994,  and 
Amendment  No.  1  to  and  Restatement  of 
the  Application  was  filed  on  June  20, 
1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
Order  granting  tho  Application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  S>ecretary  of 
the  SEC  and  serving  the  Applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  October  14, 
1994,  and  should  be  accompanied  by 
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proof  of  service  on  the  Applicants  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington.  DC  20549. 
Applicants:  William  D.  Wilcox.  Esq., 
Massachusetts  Mutual  Life  insurance 
Company,  1295  State  Street,  Springfield, 
MA  01111;  and  Michael  Berenson,  Esq., 
Jorden  Burt  Berenson  &  Klingensmith, 
Suite  400  tiast,  1025  Thomas  Jefferson 
Street,  NW.,  Washington,  DC  20007- 
0805. 

FOR  FURTHER  INFORMATION  CONTACT: 
W.  Thomas  Conner.  Attorney.  Office  of 
Insurance  Products.  Division  of 
Investm»)nt  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  Application.  The 
complete  Application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  MassMutual  is  a  mutual  life 
Insurance  company  organized  under  the 
laws  of  the  Commonwealth  of 
Massachusetts.  MML  Bay  State  is  a  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Missouri  and  is  a 
wholly-owned  subsidiary  of 
MassMutual.  MMLISI  is  the  principal 
underwriter  of  the  Contracts  and  al.so  is 
a  wholly-owned  subsidiary  of 
MassMutual. 

2.  Separate  Account  3  was  established 
on  January  12,  1994  to  fund  Contracts 
issued  by  MassMutual.  Separate 
Account  1  was  established  on  January 
14,  1994  to  fund  Contracts  issued  by 
MML  Bay  State.  Each  Separate  Aa.ount 
is  registered  as  a  unit  investment  tnist 
under  the  1940  Act. 

3.  The  Separate  Accounts  will  be  used 
for  the  purpose  of  investing  purchase 
payments  received  under  tbe  Contrads. 
The  Contracts  require  certain  minimum 
initial  payments  and  permit  additional 
flexible  purchase  payments.  A  Contract 
owner  may.  after  deductions  of 
applicable  charges,  direcl  allocation  of 
pun:hase  payments  among  the  various 
divisions  of  the  Separate  Accounts. 
Additionally,  both  MasTMutual  and 
MML  Bay  State  will  make  available,  in 

a  limited  number  of  states,  a  flexible 
account  (the  "Fixed  Account")  to  which 
purchase  payments  may  be  allo<:ated. 
The  Fixed  Atxount  will  include  a 
market  value  adjustment  feature.  Each 
Separate  Account  has  filed  a  registration 


.statement  on  Form  N-4  with  the 
Commission  in  connection  with  the 
Contracts. 

4.  Each  Separate  Account  is  divided 
into  twelve  divisions.  Each  division 
invests  in  corresponding  shares  of  either 
MML  Series  Investment  Trust  or 
Oppenheimer  Variable  Account  Funds 
(collectively,  the  "Trusts").  The  Trusts 
are  registered  with  the  SEC  as 
diversified  open-end  management 
investment  companies. 

5.  The  Contracts  provide  for  certain 
charges.  An  administrative  charge  is 
assessed  annually  and  upon  the 
surrender  or  the  payment  of  a  death 
benefit  under  the  Contracts.  The 
administrative  charge  will  be  waived  if 
a  Contract's  accumulated  value  is  at 
least  $50,000  as  of  the  date  of 
assessment.  The  administrative  charge 
currently  is  $30  per  year  and  will  not  be 
increased  above  $50  per  year 

6.  In  addition  to  the  $30  annual 
administrative  charge,  an  annual 
administrative  charge  equal  to  0.15%  of 
the  assets  of  each  Separate  Arxount  will 
be  deducied  for  administrative  charges 
(the  $30  annual  administrative  charge 
and  the  0.15%  annual  administrative 
charge,  collectively,  the  "administrative 
charges").  The  administrative  charges 
are  intended  to  reimburse  MassMutual 
or  MML  Bay  State  for  expenses  related 
to  the  maintenance  of  the  Contracts  and 
for  operation  of  the  Separate  Accounts 
in  connection  with  the  Contract.s. 
Applicants  represent  that  these  fees  are 
based  on  current  estimates  by 
MassMutual  and  MML  Bay  State  of 
administrative  costs  for  these  services 
over  the  lifetime  of  the  Contracts.  These 
charges  are  guaranteed  never  to  be 
increased  beyond  stated  maximums 
during  the  term  of  a  Contract,  and  such 
fees  are  neither  designed  nor  expected 
to  generate  a  profit.  Applicants  rely  on 
Rule  26a-l  under  the  1940  Act  to  assess 
such  fees. 

7.  While  no  sales  charges  are 
deducted  when  premium  payments  are 
received,  the  Contracts  are  subjeci  to  a 
schedule  of  contingent  deferred  sales 
charges  ("sales  charge").  A  sales  charge 
may  be  imposed  upon  full  or  partial 
redemptions,  upon  maturity  of  the 
Contract,  and  upon  certain  death 
Iwnefits.  Sales  charges  are  based  on  the 
pun.hase  payments  made  and  the  time 
that  has  passed  since  receipt  of  such 
payment.  The  part  of  the  sales  charge 
related  to  a  purchase  payment  is  a  level 
penentage  of  that  payment  depending 
on  the  years  that  have  pa.ssed  since  the 
pun:hase  payment  was  received.  During 
the  first  year  since  payment,  the  sales 
charge  is  7  pen;ent.  For  each  successive 
year,  the  sales  charge  decreases  1 
pen:ent  until  it  becomes  zero  in  the 


eighth  year.  The  amount  deducted  for 
sales  charges  at  any  time,  plus  any  sales 
charges  previously  deducted,  will  not  be 
more  than  7%  of  the  total  purchase 
payments  made  to  that  time.  In 
addition,  during  each  Contract  year,  a 
Contract  owner  may  redeem  the 
following  amounts  without  incurring  a 
sales  charge:  (1)  All  unredeemed 
purchase  payments  that  are  at  least 
seven  years  old,  and  (2)  10%  of  the 
unredeemed  purchase  payments  that  are 
less  than  seven  years  old. 

8.  An  annual  charge  will  be  assessed 
against  the  assets  of  each  Separate 
Account  for  mortality  and  expense  risks 
assumed  by  MassMutual  or  MML  Bay 
Stale.  The  mortality  and  expense  risk 
charge  currently  is  1.15%  and  will  not 
be  increased  above  1.25%.  Of  the 
current  1.15%  mortality  and  expense 
risk  charge,  0.30%  is  for  the  mortality 
risk  assumed  and  0.85%  is  for  the 
expense  risk  assumed. 

9.  MassMutual  and  MML  Bay  State 
will  assume  mortality  risks  under  the 
Contracts  by  their  contractual  obligation 
to  make  periodic  payments  in 
accordance  with  annuity  rates  and  other 
Contract  provisions  regardless  of  how 
long  an  annuitant  might  live.  This 
obligation  assures  each  annuitant  that 
neitber  the  annuitant's  own  longevity 
nor  an  improvement  in  life  exp>ectancy 
generally  will  have  an  adverse  effect  on 
the  payments  received  under  the 
Contracts. 

10.  Ma-ssMutual  and  MML  Bay  State 
will  assume  expense  risks  under  the 
Contracts  by  their  contractual  obligation 
to  administer  the  Contracts  even  if  the 
administrative  charges  are  insufficient 
to  covei  the  administrative  expenses 
associated  with  the  Contracts. 

11.  An  annual  charge  of  0.10%  will  be 
assessed  against  the  assets  of  each 
Separate  Account  to  reimburse 
MassMutual  and  MML  Bay  State  for 
bearing  the  risks  associated  with 
providing  certain  enhanced  death 
benefits  under  the  Contracts.  A  death 
benefit  is  paid  upon  the  death  of  either 
the  Contract  owner  or  the  annuitant.  If 
an  owner  and  annuitant  are  the  same, 
the  death  benefit  paid  will  be  the 
annuitant  death  benefit. 

If  the  Contract  owner  dies  before  the 
maturity  date  of  the  Contract,  the 
beneficiary  named  in  the  Contract  will 
receive  the  cash  redemption  value  of  the 
Contract.  If  the  annuitant  dies  before  the 
maturity  date  of  the  Contract,  the 
beneficiary  named  in  the  Contract  will 
receive  the  greater  of  two  enhanced 
death  benefits,  depending  on  the 
Contract  owner's  state. 

Under  the  first  alternative,  if  the 
annuitant  dies  before  the  maturity  date, 
the  beneficiary  named  in  the  Contrad 


will  receive  the  greater  of:  (a)  The  total 
of  all  purchase  payments  made  to  the 
Contract,  less  all  partial  redemptions, 
accumulated  at  5%  to  the  annuitant's 
75th  birthday  and  0%  thereafter,  but  not 
more  than  two  time  purchase  payments 
less  redemptions;  or  (b)  the  accumulated 
value  of  the  Contract  less  any  applicable 
administrative  charge  (and  any  sales 
charge,  if  the  annuitant's  age  on  the 
Contract  date  exceeds  75). 

The  death  benefit  described  above 
may  not  be  available  in  certain  states  for 
annuitants  whose  issue  age  is  less  than 
76.  In  those  instances,  the  death  benefit 
during  the  first  three  years  will  be  equal 
to  the  greater  of:  (a)  The  total  of  all 
purchase  pajTuents  made  to  the 
Contract  less  all  partial  redemptions;  or 
(b)  the  accumulated  value  of  the 
Contract  less  any  applicable 
administrative  charge.  During  any 
subsequent  three  Contract  year  period, 
the  death  benefit  will  be  the  greater  of: 
(a)  The  death  benefit  on  the  last  day  of 
the  previous  three  Contract  year  period 
plus  any  purchase  payments  made  less 
all  partial  redemptions  since  then;  or  (b) 
the  accumulated  value  of  the  Contract 
less  any  applicable  administrative 
charge. 

12.  MassMutual  and  MML  Bay  State 
currently  will  permit  a  Contract  owner 
to  make  up  to  14  transfers  among  the 
divisions  of  the  Separate  Accounts  (and 
the  Fixed  Account  if  available)  each 
Contract  year  without  charge  during  the 
accumulation  period  of  the  Contracts. 
Transfers  in  excess  of  14  will  result  in 
the  imposition  of  a  $20  fee.  MassMutual 
and  MML  Bay  State  reserve  the  right  to 
change  the  number  of  transfers  that  may 
be  made  without  charge.  The  Contracts 
provide,  however,  that  the  number  of 
transfers  that  may  be  made  without 
incurring  a  charge  will  be  at  least  four 
per  Contract  year  during  the 
accumulation  period.  Amounts  applied 
under  a  variable  payment  option  during 
the  payout  period  may  be  transferred 
once  every  90  days.  MassMutual  and 
MML  Bay  State  reser\'e  the  right  to 
change  transfer  limitations. 

13.  Premium  taxes  ranging  up  to  3.5% 
of  purchase  payments  are  imposed  by 
certain  municipalities  and  states.  Under 
current  practice.  MassMutual  and  MML 
Bay  State  will  deduct  amounts  owned 
for  premium  taxes  from  a  Contract's 
accumulated  value  at  annuitization, 
maturity,  or  full  surrender.  Both 
MassMutual  and  MML  Bay  State  have 
reserved  the  right  to  deduct  amounts 
owned  for  premium  taxes  from 
premium  payments. 

Applicants'  Legal  Analysis 

1.  Sections  26(a)(2)(C)  and  27(c)(2) 
taken  together  are  intended  to  provide 


for  the  protection  of  the  assets  of 
investment  companies  that  issue 
periodic  payment  plan  certificates. 
Section  27(c)(2)  of  the  Act  prohibits  the 
issuer  of  a  periodic  payment  plan 
certificate  and  any  depositor  or 
underwriter  for  such  periodic  payment 
plan  certificate  from  selling  such 
certificates  unless  all  proceeds  of 
payments  on  such  certificates  (other 
than  any  sales  load)  are  deposited  with 
a  qualified  bank  acting  as  trustee  or 
custodian,  and  held  under  an  indenture 
or  agreement  containing  specified 
provisions.  Section  26(a)  of  the  Act 
requires  that  such  indenture  or 
custodian  agreement  must  provide, 
among  other  things  that  such  bank  shall 
not  allow  as  an  expense  any  payment  to 
the  depositor  or  principal  underwriter 
except  a  fee.  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe,  for  bookkeeping  and 
other  administrative  services  of  a 
character  normally  performed  by  the 
bank  itself. 

2.  Applicants  request  an  order  under 
Section  6(c)  of  the  1940  Act  exempting 
them  from  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act  to  the  extent 
necessary  to  permit  the  deduction  of  the 
mortality  and  expense  risk  charge  and 
the  enhanced  death  benefit  charge  from 
the  assets  of  the  Separate  Accounts  in 
connection  with  the  issuance  by 
MassMutual  and  MML  Bay  State  of  the 
Contracts  to  the  funded  by  the  Separate 
Accounts. 

3.  Applicants  represent  that  the 
guaranteed  mortality  and  expense  risk 
charges  of  1.25%  are  reasonable  in 
relation  to  the  risks  assumed  by 
MassMutual  and  MML  Bay  State  under 
the  Contract  and  are  reasonable  in 
amount  as  determined  by  industry 
practice  with  respect  to  comparable 
annuity  products.  Applicants  represent 
that  the  1.25%  mortality  and  expense 
risk  charge  is  within  the  range  of 
industry  practice  for  comparable 
annuity  contracts  issued  by  other 
insurance  companies.  This 
representation  is  based  on  MassMutal's 
and  MML  Bay  State's  analysis  of 
publicly  available  information  about 
such  other  contracts,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  manner  in  which 
charges  are  imposed,  guarantees  of 
charge  levels  or  annuity  rates,  and  the 
markets  in  which  the  Contracts  will  be 
offered.  Applicants  undertake  to 
maintain  at  MassMutual's  home  office 
and  MML  Bay  State's  principal  office 
and  to  make  available  to  the 
Commission  (or  its  staff)  upon  request, 
memoranda  setting  forth  in  detail  the 
products  analyzed,  the  methodology 


used,  and  the  results  of  their  respective 
comparative  reviews. 

4.  Applicants  acknowledge  that  the 
withdrawal  charges  under  the  Contracts 
may  be  insufficient  to  cover  all  costs 
relating  to  the  distribution  of  the 
Contracts.  In  such  circumstances,  the 
charges  for  mortality  and  expense  risk 
may  be  a  source  of  the  profit  that  would 
be  available  to  pay  MassMutual's  and/ 
or  MML  Bay  State's  distribution 
expenses  not  reimbursed  by  applicable 
sales  charges.  MassMutual  and  MML 
Bay  State  have  concluded  that  there  is 

a  reasonable  likelihood  that  the 
proposed  distribution  financing 
agreements  benefit  both  the  Separate 
Accounts  and  the  Contract  ovA-ners.  The 
basis  for  this  conclusion  is  set  forth  in 
memoranda  that  will  be  maintained  by 
MassMutal  and  MML  Bay  State  at  their 
home  office  and  principal  office, 
respectively.  These  memoranda  will  be 
available  to  the  Commission  (or  its  staff) 
upon  request. 

5.  Applicants  represent  that  the 
Separate  Accounts  will  invest  only  in 
management  investment  companies  that 
undertake,  in  the  event  the  company 
adopts  a  plan  to  finance  distribution 
expenses  under  Rule  12b-l  under  the 
1940  Act.  to  have  a  board  of  directors. 

a  majority  of  whom  are  not  interested 
persons  of  the  company  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act,  formulate  and  approve  any  such 
plan. 

6.  Applicants  assert  that  the  mortality 
risk  charge  of  0.10%  for  the  enhanced 
death  benefits  offered  is  reasonable  in 
relation  to  the  risks  assumed  by 
MassMutual  and  MML  Bay  State  under 
the  Contracts.  In  arriving  at  this 
determination.  MassMutual  and  MML 
Bay  State  conducted  a  large  number  of 
trials  at  various  issue  ages  to  determine 
the  expected  cost  of  the  enhanced  death 
benefit.  First,  hypothetical  asset  returns 
were  projected  using  generally  accepted 
actuarial  simulation  methods.  For  each 
asset  return  pattern  thus  generated, 
hypothetical  accumulated  values  were 
calculated  by  applying  the  projected 
asset  returns  to  the  initial  value  in  a 
hypothetical  account.  Each  accumulated 
value  so  calculated  was  then  compared 
to  the  amount  of  the  enhanced  death 
benefit  payable  in  the  event  of  the 
hypothetical  Contract  owner's  death 
during  the  year  in  question.  By 
analyzing  the  results  of  several 
thousand  such  simulations,  MassMutual 
and  MML  Bay  State  were  able  to 
determine  actuarily  the  level  cost  of 
providing  the  enhanced  death  benefit. 
Based  on  this  analysis,  MassMutual  and 
MML  Bay  State  determined  that  a 
mortality  risk  charge  of  0.10%  was  a 
reasonable  charge  for  providing  the 
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enhanced  dt»ath  bttnefit.  Memoranda  is 
available  to  the  Commission  (or  its  staff) 
upon  request  setting  forth  in  detail  the 
methodology  used  in  determining  that 
the  risk  charge  of  0.10%  for  the 
enhanced  death  beneHt  is  reasonable  in 
relation  to  the  risks  assumed  by 
MassMutual  and  MML  Bay  State  under 
the  Contracts. 

Conclusion 

Section  6(c)  of  the  1940  Act,  in 
pertinent  part,  provides  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provision  or  provisions  of  the  Act 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  tho 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants 
submit,  for  all  of  the  reasons  stated  in 
the  application,  that  their  exemptive 
requests  meet  the  standards  set  out  in 
Section  6(c).  are  well  precedented,  and 
that  an  Order  should,  therefore,  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

MargarM  H.  McFarland, 

Dfputy-  Secrftary. 

|FR  Doc.  94-23663  Filed  »-23-94;  8:45am| 
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DEPARTMENT  OF  STATE 
[Public  Notice  20«1] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC)  Meetings  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC)  Telecommunications 
Standardization  Sector  Study  Group  D 
will  meet  on  October  11, 1994,  in  room 
1205  from  9:30  am  to  3  pm  and  Study 
Group  B.  Otrtober  25,  1994  from  9:30  am 
to  4:30  pm  in  room  1912.  at  the  U.S. 
Department  of  Slate,  2201  "C"  Street. 
NW,  Washington,  DC  220520. 

The  agenda  for  Study  Group  D  will 
in(  ludea  debrief  of  the  recent  ITU-T 
Study  Group  meeting  and  finalize 
preparations  for  the  Study  Group  7 
meeting  to  be  held  in  Seoul,  Korea  from 
Ck  tober  31  to  November  11,  1994.  The 
Study  Group  D  meeting  may  discuss 
other  business,  including  issues  relevant 
for  meetings  of  the  Permanent 
Consultative  Committees  of  the  Inter- 


Anieric;an  Teie<;ommunication 
Commission  (CITELs  PCCs)  and  the 
Permanent  Executive  Committee  of  the 
Inter-American  Telecommunication 
Commission  (COM/CllhL)  may  also  be 
raised. 

The  agenda  for  the  October  25 
meeting  of  Study  Group  B  will  include 
a  review  of  results  and  activities  of  the 
ITU-T  Study  Group  11  Meeting, 
September  5-23, 1994  and 
consideration  of  contributions  for  ITU- 
T  study  Croup  13  Meeting.  November 
14-25, 1994  and  other  matters 
appropriate  for  U.S.  Study  Group  B. 
Other  business,  including  issues 
relevant  for  meetings  of  CITELs  PCCs 
and  COM/CITEL  may  also  be  raised. 

Please  bring  35  copies  of  documents 
to  be  considered  at  this  meeting.  If 
documents  has  been  mailed,  bring  only 
10  copies. 

If  you  wish  to  be  a  part  of  the  U.S. 
Delegation  to  the  SG  13  Meeting,  please 
inform  Gary  Fereno  at  the  Department  of 
State  (202-647-2592)  and  complete 
required  documentation  30  days  prior  to 
the  start  of  the  meeting. 

Please  Note:  Persons  intending  to 
attend  either  of  the  above  U.S.  Study 
Group  Meetings  must  announce  this  not 
later  than  5  days  before  the  meeting  to 
the  Department  of  State.  202-647-0201 
(fax:  202-647-7407).  The 
announcement  must  include  name, 
social  security  number,  and  date  of 
birth.  The  above  includes  government 
and  non-government  attendees.  All 
attendees  must  use  the  "C"  Street 
entrance.  A  Picture  ID  will  be  required 
for  admittance. 

Dated:  .September  12.  1994. 
Earl  S.  Bariwiy, 

Chairman.  US.  ITAC  for  ITU-T 
Telecommur^icalions  StandarHization  Sector. 
|FR  Doc.  94-23679  Filed  9-13-94;  8:45  am] 
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Public  Notice  2082] 

United  States  International 
Telecommunicatoms  Advisory 
Committee  Radlocommunication 
Sector  Working  Party  1 A  Meeting 
Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC). 

Radiocommunication  Sector.  Working 
Party  lA.  will  meet  on  October  20. 1994. 
at  9:30  a.m.  in  Room  1412  at  the  U.S. 
Depwrtment  of  Commerce,  14th  St.  & 
Pennsylvania  Avenue.  NW., 
Washington.  DC. 

The  purpose  of  the  meeting  is  to 
prepare  for  an  international  meeting  of 


Working  Party  1 A  that  will  develop  a 
handbook  on,  "Computer-Aided 
Techniques  for  Spectrum  Management"'. 
Working  Party  lA  recently 
recommended  the  division  of  the 
current  handbook  for  Spectrum 
Management  and  Computer-Aided 
Techniques  into  two  handbooks.  One. 
which  is  complete  and  scheduled  to  be 
published  shortly,  treats  the  topic  of 
Spectrum  Management.  The  other, 
whose  text  is  being  revised,  will  treat 
the  topic  of  Computer-Aided 
Techniques  for  Spectrum  Management. 
It  is  intended  that  both  handbooks 
reflect  the  current  technology  used  in 
spectrum  management  and  computer 
automation.  Assistance  is  being  sought 
to  provide  input  to  the  document  in  the 
area  of  computer  hardware  and  software 
requirements  for  spectrum  management. 
The  handbook  is  presently  organized 
into  the  following  sections: 
— Introduction  and  Background 
— Spectrum  Management  Data 
— Computer  Techniques 
— Examples  of  Automated  Aids  for 

Spectrum  Management 
— Appendices 

The  possibility  exists  for  vendors  to 
advertise  analysis  programs  and  tools  in 
the  handbook. 

Members  of  the  General  Public  are 
encouraged  to  attend  the  meeting  and 
join  in  the  discussions,  subjecl  to  the 
instructions  of  the  Chairman,  Mr.  Carl 
Winkler.  Anyone  planning  to  attend  the 
meeting  is  requested  to  contract  Mr. 
Winkler  no  later  than  five  days  prior  to 
the  meeting:  (i)  by  phone  at  (202)  482- 
3055;  (ii)  by  fax  at  (202)  482-4595;  (iii) 
by  Internet  E-Mail 

(cwinkler@ntia.doc.gov)  or  (iv)  by  mail 
at  NTIA,  179  Admiral  Cochrane  Drive, 
Annapolis  MD  21401. 

Dated:  Si  ptember  12. 1994. 
Warren  G.  Richards, 
Chairman.  U.S.  ITAC  for  ITU- 
Radiocommunication  Sector. 
|FR  Doc.  94-23680  Filed  9-23-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Civil  Tiltrotor  Development  Advisory 
Committee,  Infrastructu'^e 
Subcommittee 

Pursuant  to  Section  10(A)  (2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (72-362);  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC) 


Infrastructure  Subcommittee  that  will  be 
held  on  October  7, 1994  at  the 
headquarters  of  the  Airport  Council 
International  located  at  1775  K  Street 
NW,  Suite  500,  Washington  DC  20006. 
The  meeting  will  begin  at  9:00  a.m.  and 
conclude  by  5:00  p.m. 

The  agenda  for  the  Infrastructure 
Subcommittee  meeting  will  include  the 
following: 

(1)  Review  the  Infrastructure 
Subcommittee  Work  Plans  and 
schedule. 

(2)  Review  Subcommittee 
Assumptions. 

(3)  Review  draft  issues  papers,  report 
chapters,  and  other  efforts. 

Persons  who  plan  to  attend  the 
meeting  should  notify  Ms.  Karen 
Braxton  on  202-267-8759  or  Ms. 
Deborah  Ogunshakin  on  202-267-9451. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 

Persons  with  a  disability  requiring 
special  services,  such  as  an  interpreter 
for  the  hearing  impaired,  should  contact 
Ms.  Karen  Braxton  or  Ms.  Deborah 
Ogunshakin  at  least  three  days  prior  to 
the  meeting. 

Issued  in  Washington.  DC.  September  20. 
1994. 

Richard  A.  Weiss. 

Designated  Federal  Official.  Civil  Tiltrotor 

Development  Advisory  Committee. 

IFR  Doc.  94-23740  Filed  9-23-94;  8:45  ami 

BILUNG  COOE  4910-1I-M 


RTCA,  Inc.;  Special  Committee  177 

Twelfth  Meeting 

Test  Criteria  and  Guidance  Relative  to 
Portable  Electronic  Devices  Carried  on 
Board  Aircraft 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L.- 
92-463.  5  U.S.C,  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  177 
meeting  to  be  held  October  18-19, 1994, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue  NW.,  Suite 
1020,  Washington,  DC  20036. 

Please  Note  Location 

Agenda  will  be  as  follows:  (1) 
Chairman's  remarks;  (2)  Review  of 
meeting  agenda:  (3)  Approval  of  the 
summary  of  the  eleventh  meeting;  (4) 
Presentations  of  subcommittee:  (a)  PED 
testing  update  (Aviles),  (b) 
Susceptibility  analysis  and  testing 


(Covell),  (c)  In-aircraft  test  results 
(Aviles/Waltho);  (5)  C-omputer 
modelling  status  (Hughes);  (6)  Report 
input  review  (Wright);  (7)  New/other 
business;  (8)  Date  and  place  of  next 
meeting.  Attendance  is  open  to  the 
interested  public  but  limited  to  space 
availability.  With  the  approval  of  the 
Chairman,  members  of  the  public  may 
present  oral  statements  at  the  meeting. 
Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
RTCA  Secretariat,  1140  Connecticut 
Avenue,  NW.,  Suite  1020,  Washington, 
DC  20036;  (202)  833-9339.  Any  member 
of  the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  D.C..  on  September 
21.1994. 
David  W.  Ford, 
Designated  Officer. 
IFR  Doc.  94-23741  Filed  9-23-94;  8:45  am) 
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RTCA,  Inc.;  Special  Committee  185 
Second  Meeting 

Aeronautical  Spectrum  Planning  Issue 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  185 
meeting  to  be  held  November  9-10, 
1994,  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  the  RTCA  Conference 
Room,  1140  Connecticut  Avenue.  NW. 
Suite  1020,  Washington,  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Administrative  remarks;  (2)  General 
introductions;  (3)  Approval  of  agenda; 
(4)  Review  of  revised  work  program;  (5) 
Presentations  on  Current  Aeronautical 
Spectrum  Use  and  Existing  and  Planned 
FAA  Radiocommunication  Programs — 
Brandy  Lohse,  Dick  Neat;  (6) 
Presentation  on  automatic  dependent 
surveillance — Chris  Moody;  (7) 
Formation  of  working/drafting  groups; 
(8)  Assign  tasks;  (9)  Other  business;  (10) 
Establish  agenda  for  next  meeting;  (11) 
Date  and  place  of  next  meeting. 
Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington,  D.C 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washington.  DC.  on  September 
20.  1994. 

David  W.  Ford, 

Designated  Officer. 

[FR  Doc.  94-23742  Filed  9-23-94:  845  ami 
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National  Highway  Traffic  Safety 
Administration 

[Docliet  No.  79-17;  Notice  40) 

New  Car  Assessment  Program  (NCAP) 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Notice  of  public  meeting; 
Request  for  comments. 

summary:  This  notice  announces  that  a 
public  meeting  will  be  held  on 
NHTSA's  New  Car  Assessment  Program 
and  other  vehicle  safety  consumer 
information  activities.  The  purpose  of 
the  meeting  is  to  seek  the  public's 
guidance  on  how  best  to  provide  vehicle 
safety  information  to  consumers  and  to 
ascertain  the  types  of  information 
consumers  desire. 
DATES:  Public  Meeting — A  public 
meeting  will  be  held  on  Wednesday, 
November  9. 1994,  beginning  at  9  a.m.. 
at  the  Public  Meeting  address  listed         •. 
below.  j 

Persons  wishing  to  make  oral 
presentations  or  ser\'e  on  panels  at  the 
Public  Meeting  on  one  or  more  topics  of 
the  attached  agenda  should  contact 
Vincent  Quarles  at  the  address  or 
telephone  number  listed  below  by 
October  19,  1994.  Persons  making  oral 
presentations  are  requested,  but  not 
required,  to  submit  25  written  copies  of 
the  full  text  of  their  presentation  no 
later  than  the  day  before  the  meeting. 

Written  Comments:  Written  comments 
must  be  received  on  or  before  November 
16.  1994. 

ADDRESSES:  Public  Meeting— The  Public 
Meeting  will  be  held  in  the  Federal 
Aviation  Administration  Auditorium, 
third  floor.  800  Independence  Avenue 
SW..  Washington.  DC  20591. 

Written  Comments:  All  written 
comments  must  refer  to  the  docket  and 
notice  numbers  set  forth  above  and  be 
submitted  (preferably  in  10  copies)  to 
the  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  Submissions 
containing  information  for  which 
confidential  treatment  is  requested 
should  be  submitted  (three  copies)  to 
Chief  Counsel.  National  Highway  Traffic 
Safety  Administration,  room  5219.  400 
Seventh  Street  SW..  Washington.  DC 
20590.  and  seven  additional  copies  from 
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information  has  been  deleted  should  be 
sent  to  the  Docket  Section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  R.  Queries.  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  room  5313.  400 
Seventh  Street  SVV..  Washington,  DC 
20590, 202-366-1708. 

SUPPtEMENTARY  INFORMATION:  In  1972, 
Congress  enacied  the  "Motor  Vehicle 
Information  and  Cost  Savings  Act" 
which  includes,  among  other  things, 
requirements  for  the  development  and 
dissemination  of  comparative 
information  on  the  crashworthiness  of 
motor  vehicles.  In  1978.  the  New  Car 
Assessment  Program  (NCAP)  was 
(seated  to  partially  fulfill  this 
requirement.  NCAP  test  results  evaluate 
the  degree  or  crash  protection  provided 
front  seat  occupants  by  the  vehicle's 
structure  and  the  occupant  protection 
devices  provided  for  those  occupants. 
NCAP  crash  tests,  through  model  year 
1994.  have  evaluated  frontal  crash 
protection  only.  In  this  test,  vehicles  are 
crashed  into  a  fixed  barrier  at  35  mph, 
which  is  equivalent  to  a  head-on 
collision  between  two  identical  vehicles 
each  moving  at  35  mph.  Instrumented 
dummies  register  forces  and  impacts 
during  the  crash.  That  information  is,  in 
turn,  used  by  NHTSA  to  predici 
potential  head,  chest  and  femur  injuries. 
Approximately  35—40  passenger 
vehicles  are  tested  each  year  in  the 
NCAP  and  the  test  results  are  made 
available  to  the  public  through  the 
periodic  issuance  of  news  releases, 
through  the  agency's  Hotline,  and 
through  other  means. 

NCAP  is  NHTSA's  most  popular 
vehicle  safety  consumer  information 
activity,  as  witnessed  by  the  volume  of 
calls  to  the  agency,  media  attention  to 
program  results,  and  the  use  of  NCAP 
data  by  numerous  consumer  and 
insurance  organizations. 

In  recent  years,  the  travelling  public 
has  increased  its  concern  about  motor 
vehicle  safety.  Increased  safety  belt 
u.sage,  reduced  levels  of  alcohol- 
impaired  driving,  and  attention  to 
vehicle  safety  attributes  such  as  air  bags 
and  antilock  brakes  are  evidence  of  this 
trend. 

To  take  advantage  of  this  heightened 
consumer  awareness  of  safety,  and  to 
address  technical  and  other  issues 
asso<:iated  with  NCAP.  the  agency 
believes  it  is  timely  to  convene  a  Public 
Meeting  to  discuss  future  activities 
under  NCAP  as  well  as  how  NCAP  and 
other  safety  information  activities 
conducted  or  required  by  NHTSA  can 
best  he  integrated. 


Report  to  Congress 

On  December  8,  1993,  in  response  to 
the  House  and  Senate  Appropriations 
Committees,  the  agency  submitted  a 
report  to  Congress  on  NCAP. 

This  report,  which  is  in  the  docket, 
provides: 

•  The  results  of  an  18-month  study  to 
assess  consumer  and  media  needs  and 
preferences  for  better  understanding  and 
more  effective  use  of  NCAP  data.  This 
included  a  summary  of  several 
consumer  focus  group  and  media 
studies.  These  studies  indicated  that 
consumers  and  the  media  desire 
comparative  safety  information  on 
vehicles,  a  simplified  NCAP  format  to 
better  understand  and  utilize  the  crash 
test  results,  and  expansion  of  NCAP  to 
include  other  crash  modes,  such  as  side 
crashes  and  rollovers.  Plans  for 
implementing  the  findings  of  these 
studies  are  included  in  that  report. 

•  Studies  of  real-world  crashes  versus 
NCAP  crash  tests.  These  studies 
tentatively  conclude  that  NCAP  test 
conditions  approximate  real-world 
crash  conditions  covering  a  major 
segment  of  the  frontal  crash  safety 
problem.  NHTSA  also  tentatively 
concludes  that  there  is  a  significant 
correlation  between  NCAP  results  and 
real-world  fatality  risks  for  restrained 
drivers.  In  high  speed  frontal  crashes, 
fatality  risks  to  restrained  drivers  of  cars 
that  perform  well  in  NCAP  may  be  as 
much  as  30  percent  lower  than  fatality 
risks  to  restrained  drivers  of  cars  that  do 
not  perform  well  in  NCAP.  A  more 
detailed  report  on  this  subject  titled 
Correlation  of  NCAP  Performance  With 
Fatality  Risk  in  Actual  Head-On 
Collisions  has  been  published  by  the 
agency,  and  is  available  in  the  NHTSA 
docket,  and  public  comments  were 
separately  sought  on  that  report  (see  59 
FR  1586, January  11. 1994). 

•  A  study  on  the  efticacy  of  allowing 
manufacturers  to  choose  between  the 
Hybrid  III  and  the  Hybrid  II  crash  test 
dummy.  NCAP  data  were  utilized  in 
this  study  along  with  an  analysis  of 
comments  to  Federal  Register  notices 
on  the  mandatory  use  of  the  Hybrid  III 
crash  test  dummy  in  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
208,  Occupant  Crash  Protection,  and  in 
NCAP.  From  data  analysis  and  the 
review  of  the  comments  to  the  notices, 
NHTSA  has  concluded  that  exclusive 
use  of  the  Hybrid  III  in  NCAP  should 
begin  with  MY  1996  vehicles.  This  is 
two  years  earlier  than  the  Hybrid  III  will 
be  used  exclusively  for  FMVSS  No.  208 
compliance  tests.  Beginning  with  MY 
1994  vehicles,  the  Hybrid  III  is  being 
used  exclusively  for  NCAP  testing  for  all 


seating  positions  in  which  the  oc(  upant 
is  protected  by  an  air  bag. 

"The  report  also  includes  a  review  of 
NCAP  historical  performance  and  the 
following  future  goals: 

•  Reach  a  larger  group  of  the 
population  with  simplified  data  that 
will  assist  consumers  in  their  vehicle 
purchases. 

•  Expand  the  colleclion  of  safety 
information  by  utilizing  the  additional 
injury-measuring  capabilities  of  the 
more  advanced  Hybrid  III  dummy. 

•  Expand  NCAP  to  provide 
comparative  side  impact  information  to 
consumers  along  with  the  frontal  NCAP 
information. 

•  Monitor  rollover  safety  activities  to 
determine  the  potential  for  providing 
consumers  with  comparative 
information  on  levels  of  protection  in 
the  rollover  crash  mode  and  on  vehicle 
roll  stability. 

January  3,  1994  Request  for  Comments 

NHTS.\  published  a  notice  in  the 
Federal  Register  on  January  3. 1994,  (59 
FR  104),  to  request  comments  on 
whether  it  should  convene  a  public 
meeting  to  review  and  discuss  issues  of 
NCAP.  Comments  were  solicited  on: 

(1)  the  desirability  and  need  for  such 
a  public  meeting  and 

(2)  the  topics  Tor  consideration  if  a 
meeting  is  conducted.  Suggested  topics 
included  all  items  that  were  discussed 
in  the  Congressional  report  and  others, 
such  as — 

(A)  additional  frontal  crash  modes 
and/or  higher  frontal  test  speeds. 

(B)  additional  injury  measures. 

(C)  whether  crashworthiness 
assessment  programs  should  precede  or 
follow  the  rulemaking  process. 

(D)  review  of  the  simplified  NCAP 
format. 

Response  to  January  3,  1994  Request 
for  Comments 

Comments  were  received  from  three 
automobile  manufacturers  (Toyota, 
Volkswagen  (VW),  and  Volvo)  Jwo 
automobile  manufacturer  associations 
(Association  of  International 
Automobile  Manufacturers  (ALAM),  and 
the  American  Automobile 
Manufacturers  Association  (AAMA)), 
the  Insurance  Institute  for  Highway 
Safety  (IIHS),  and  four  consumer  groups 
(Advocates  for  Highway  and  Auto 
Safety  (Advocates),  Center  for  Auto 
Safety  (CFAS).  Institute  for  Injury 
Reduction,  and  Public  Citizen). 

All  commenters  supported  the 
holding  of  a  public  meeting.  Toyota 
opposed  the  expansion  of  NCAP,  urging 
the  agency  instead  to  provide 
consumers  information  on  specific 
vehicle  safety  features.  VW  stated  that 
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NCAP  expansion  is  fwemature  while 
Volvo  said  that  vehicle  safety  is  more 
complex  than  can  be  represented  by 
single  tests  at  a  single  speed,  etc 
Conversely,  Advocates,  CFAS.  and  IIHS 
favor  expansion  of  NCAP  to  other  crash 
modes  and  speeds. 

The  automobile  industry  generally  felt 
that  new  NCAP  activities,  such  as 
different  test  speeds,  injury  criteria,  or 
crash  modes,  should  be  preceded  by 
rulemaking  notices  to  amend  existing  or 
add  new  safety  standards  regulating  the 
same  aspect  of  performani^e.  However, 
Advocates  argued  that  NCAP-type 
consumer  information  programs  should 
precede  formal  rulemaking. 

Toyota  and  AAMA  suggested  that 
NCAP  should  consider  using  tests 
harmonized  with  those  being  conducted 
in  the  international  community. 

In  comments  on  the  new  "star"  rating 
system,  Toyota  que-stioned  the  validity 
of  combining  head  and  chest  dummy 
injury  readings  into  a  single  measure. 
VW  stated  that  it  found  the  new  rating 
system  more  acceptable  than  the 
previous  format.  IIHS  has  reservations 
over  the  new  star  system  because  it 
believes  that  consumers  may  not  fully 
understand  that  it  can  only  be  used  to 
compare  vehicles  in  the  same  weight 
class.  CFAS  stated  that  the  system  could 
be  improved  and  should  also  reflect 
femur  loads. 

Several  comments  were  provided  on 
using  additional  or  different  injury 
criteria.  Toyota  and  VW  stated  that  the 
biofidelity  of  additional  injury  levels 
has  not  been  established.  IIHS  said 
NHTSA  needs  to  reassess  its  current 
NCAP  injury  criteria,  given  the 
widespread  use  of  air  bags.  CFAS 
suggested  using  the  additional  injury- 
predicting  capability  of  the  Hybrid  III 
test  dummy. 

CFAS  also  suggested  that  NHTSA 
publish  make/model  Fatal  Accident 
Reporting  System  data  and  consider 
providing  consumer  information  on 
window  stickers.  They  also  suggested 
that  NHTSA  define  the  audience  for 
NCAP  data. 

VW  urged  NHTSA  to  address  test 
repeatability  and  variability  and  the 
potential  increase  in  vehicle 
aggressiveness  if  test  speeds  are  raised. 

Public  Meeting 

The  agency  has  reviewed  the  public 
comments  to  its  lanuan,"  3,  1994,  notice 
and,  in  response  to  the  commenters,  has 
decided  to  conduct  a  public  meeting  on 
the  future  of  NCAP  However,  NHTSA 
wishes  to  expand  the  discussion  to 
include  other  vehicle  safety  consumer 
information  activities.  In  particular, 
NHTSA  pMDints  to  CFAS'  suggestion  that 
the  agency  provide  point-of-sale  safety 


information  via  vehicle  stickers.  This  is 
the  same  approach  the  agencv  itself 
proposed  for  NCAP  frontal  crash 
information  (see  46  FR  7025.  January  22, 
1981)  and  in  a  Notice  of  Proposed 
Rulemaking  for  rollover  stability 
information  published  on  June  28,  1994 
(59  FR  33254).  The  agency  recognizes 
that  window  stickers,  or  other  types  of 
pre-  or  actual  point-of-sale  informaiton 
(such  as  consumer  brochures)  are  the 
most  effective  means  of  reaching 
prospective  vehicle  purchasers,  but  that 
significant  issues,  such  as  the  necessity 
of  providing  information  on  the 
limitations  and  use  of  the  data,  remain. 
The  agency  also  wishes  to  point  out  that 
it  may  not  need  to  continue  to  conduct 
NCAP  activities,  if  point-of-sale 
information  is  provided.  NHTSA  wishes 
to  focus  public  attention  on  this  issue, 
which  will  be  part  of  the  discussion  at 
the  public  meeting.  However,  not 
wishing  to  pre-judge  the  issue,  the 
agency  wishes  to  conduct  the  majority 
of  the  public  meeting  as  if  its  NCAP 
activities  will  continue. 

The  agency  wishes  the  public  meeting 
to  have  the  maximum  possible  level  of 
participation.  Thus,  it  will  conduct  the 
meeting  using  such  informal  nwans  as 
follow-up  questions  from  attendees  to 
formal  presenters,  as  well  as  having 
panel  discussions  of  some  issues. 
To  focus  attention,  NHTSA  has 
prepared  the  attached  agenda  for  the 
meeting.  Agency  staff  will  make 
presentations  regarding  items  I 
(Introduction)  and  II  (Background  of 
NCAP)  to  set  the  format  of,  and  stage 
for,  the  meeting.  Agency  staff  will 
summarize  the  recent  "real  world" 
evaluation  of  NCAP  (Agenda  item  ID — 
Relevance  of  NCAP  Data).  NHTSA 
invites  commenters  to  make 
presentations  on  the  validity  of  that 
report.  NHTSA  staff  will  respond  and 
ask  questions  of  those  making 
presentations. 

Item  rv,  Reacticms  to  NCAP 
information,  will  be  in  the  form  of  a 
panel  discussion.  Those  wishing  to 
serve  on  the  panel  are  requested  to 
notify  the  agency.  NHTSA  will  seek  to 
insure  balanced  representation  from 
those  desiring  to  serve  on  the  panel. 

Item  V,  Methods  of  Presenting  NCAP 
Information,  will  use  the  speaker 
format,  while  Item  VI.  Current  Tast 
Procedure  Issues,  will  again  be  in  a 
panel  format. 

NHTSA  desires  that  Item  VD.  the 
Future  of  Consumer  Safety  Information 
Initiatives  have  the  largest  time  for 
discussion  of  any  item  on  the  agenda. 
Again,  the  agency  believes  a  panel 
discussion  would  be  most  appropriate 
for  this  item. 


Written  Comments 

The  agency  invites  written  comments 
from  all  interested  parties.  The  agexu:y 
notes  that  participation  in  the  public 
meeting  is  not  a  prerequisite  for  the 
submission  of  written  comments.  It  is 
requested  but  not  required  that  10 
copies  of  each  written  comment  be 
submitted. 

No  comment  may  exceed  15  pages  in 
length.  (40  CFR  553.21).  Necessary 
attachments  may  be  appended  to  a 
comment  without  regard  to  the  IS- page 
limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashkui. 

If  a  commenter  wishes  to  submit 
specified  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
informaticHi,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  informaticMi  specified  in  the 
agency's  confidential  business 
information  regulaticm.  49  CFR  Part  512. 

All  conunents  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
Conunents  will  be  available  for 
inspection  in  the  docket.  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  written  comments 
in  the  Docket  Section  should  enclose,  in 
the  envelope  with  their  comments,  a 
self-addressed  stamped  postcard.  Upon 
receipt,  the  docket  supervisor  will 
return  the  postcard  by  mail. 

Persons  making  oral  presentations  at 
the  public  meeting  are  requested,  but 
not  required,  to  submit  25  vnitten 
copies  of  the  full  text  of  their 
presCTitation  to  Vincent  Quaries  no  later 
than  the  day  before  the  meeting. 
Presentations  should  be  hmited  to  15 
minutes.  If  time  permits,  persons  who 
have  not  requested  time,  but  would  like 
to  make  a  statement,  wiU  be  afforded  an 
opportunity  to  do  so.  Copies  of  all 
vkTitten  statements  will  be  placed  in  the 
docket  for  this  notice.  A  verbatim 
transcript  of  the  public  meeting  will  be 
prepared  and  also  placed  in  the  NHTSA 
docket  as  soon  as  possible  after  the 
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meeting.  A  schedule  of  the  persons 
making  oral  presentations  at  the  meeting 
will  be  available  at  the  designated 
meeting  area  at  the  beginning  of  the 
public:  meeting. 

To  facilitate  communication.  NHTSA 
will  provide  auxiliary  aids  to 
participants  as  ne<:essary.  during  the 
meeting.  Thus,  any  person  desiring 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter, 
telecommunications,  devices  for  deaf 
persons  (TDDs)  readers,  taped  texts, 
braille  materials,  or  large  print  materials 
and/or  a  magnifying  device)  should 
contract  Vincent  Quarles  at  (202)  366- 
1708  by  October  26,  1994. 

Authority:  49  U.S.C  12302:  delegation  of 
authority  at  49  CFR  1.50. 

!s5ued  on  September  21,  1994. 
Barry  Felrica. 
Asiociate  Administrator  for  Rulemaking. 

Agenda 

/  Introduction 

A  NHTSA  representative  will 
introduce  the  meeting  and  discuss  its 
purpose.  This  will  include  a  review  of 
the  Federal  Register  notice  on  lanuary  3, 
1994.  and  a  brief  summary  of  the 
comments  received.  The  format  of  the 
meeting  will  be  outlined.  Proposed 
panel  discussions  and  presentations 
involving  both  NHTSA  and  public 
participants  will  be  announced. 

//  Background  of  NCAP 

An  agency  speaker  will  briefly  discuss 
the  background  of  NCAP  including  the 
statutory  mandate,  early  efforts,  a  brief 
history  of  NCAP.  the  current  program 
criteria,  procedures  and  protocol  and 
Congressional  interest. 

///.  Relevance  of  NCAP  Data 

The  agency  will  make  presentations 
and  discuss  its  recent  report  showing 
the  correlation  between  real-world 
croshes  and  NCAP  results.  The  agency 
will  also  discu.ss  comments  on  that 
report. 

IV.  Reactions  to  NCAP  Information 

This  subject  will  be  addressed  by  a 
panel  of  representatives  of 
manufacturers,  media,  insurers  and 
automobile  safety  and  consumer  groups. 
The  discussion  of  this  and  all  other 
participant  panels  will  be  moderated  by 
an  agency  representative. 

V  Methods  of  presenting  and  format  of 
NCAP  Information 

An  agency  speaker  will  present  an 
historical  overview  of  the  methods  used 
to  present  previous  NCAP  data  and 
discuss  the  current  star  rating  system.  In 
addition,  the  agency  will  discuss  the 


possibility  of  combining  data  from 
various  crash  modes  into  a  single  injury 
indicator.  Outside  speakers  are  invited 
to  present  their  views,  reactions  and 
suggested  revisions  to  the  present 
format. 

VI.  Current  Test  Procedure  Issues 

This  subject  will  be  addressed  by  a 
panel  of  representatives  of 
manufacturers,  media,  insurers  and 
automobile  safety  and  consumer  groups. 
Topics  will  include  issues  such  as 
repeatability,  international 
harmonization  and  aggressivity. 

VII.  Future  of  Consumer  Safety 
Information  Initiatives 

The  agency  will  moderate  a 
discussion  of  possible  future  changes  in 
NC\P  and  its  other  consumer  safety 
information  initiatives.  Proposed  topics 
include:  evaluating  the  need  to  change 
NCAP,  consideration  of  higher  test 
speeds,  side  impacts,  offset  crashes, 
different  size  dummies  and/or 
developing  new  injury  criteria.  The 
agency  will  also  entertain  discussion  of 
the  feasibility  of  mandating  the 
provision,  by  manufacturers,  of 
comprehensive  safety  information  on 
new  models.  The  objective  of  providing 
such  information  would  be  to  inform 
consumers  (via  one  label  or  through 
other  means)  of  important  vehicle  safety 
attributes  such  as  protection  in  frontal 
impacts,  side  impacts  and  rollovers.  It 
should  also  be  noted  that  in  1981  the 
agency  proposed  establishment  of  an 
NCAP  performance  rating  program  to  be 
developed  by  manufacturers  via  a 
window  sticker. 

IFR  Doc  94-23722  Filed  9-23-94:  8:45  ami 
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[Docket  No.  94-26;  Notice  2] 

AM  General  Corporation,  Mootness  of 
Petition  for  Determination  of 
Inconsequential  Noncompliance 

AM  General  Corporation  of  Livonia. 
Michigan  determined  that  some  of  its 
vehicles  failed  to  comply  with 
Paragraph  S5  3.1.1  of  49  CFR  571.108. 
Federal  Motor  Vehicle  Safety  Standard 
No.  108.  "Lamps.  Reflective  Devices, 
and  Associated  Equipment,"  and  filed 
an  appropriate  report  pursuant  to  49 
CFR  Fart  573  "Defect  and 
Noncompliance  Reports".  AM  General 
al.so  petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1381  et  seq)  (now 
49  U.S.C.  30118  and  30120)  on  the  basis 
that  the  noncompliance  was 


inconsequential  as  it  relates  to  motor 
vehicle  safety. 

Notice  of  receipt  of  the  petition  was 
published  on  April  13, 1994,  and  an 
opportunity  afforded  for  comment  (59 
FR  17635).  The  reader  is  referred  to  the 
notice  for  further  information.  No 
comments  were  ret;eived.  This  notice 
announces  NHTSA's  determination  that 
the  petition  has  been  mooted. 

Tne  noncompliance  reported  was 
with  the  photometric  requirements  for  a 
single  test  point  on  rear  identification 
lamps.  Representatives  of  NHTSA 
contacted  the  petitioner  to  verify  that  a 
noncompliance  existed,  and  learned 
that  the  petition  had  been  based  on 
petitioner's  assumption  that  a 
noncompliance  existed  because  a  small 
portion  of  the  lamp  was  obscured. 
Petitioner  then  performed  photometric 
tests  on  the  lamps  and  found  that  their 
light  output  exceeded  the  minimum 
requirements  by  100%  at  the  test  points 
concerned.  Because  the  lamps  do,  in 
fact,  comply,  petitioner  is  under  no  legal 
obligation  to  notify  and  remedy  a 
noncompliance  and  its  petition  is  moot. 

(49  U.S.C.  30118,  30120:  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  September  21, 1994. 
Barry  Felrice. 

Associate  Administrator  for  Rulemaking. 
IFR  D(K  94-23733  Filed  9-23-94:  845  am| 
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[Docket  No.  NCI  3270;  Notice  1] 

Child  Restraint  Systems  Manufactured 
by  Fisher-Price,  Inc.;  Public 
Proceeding  Scheduled 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
ACTION:  Notice  of  public  meeting. 

summary:  NHTSA  will  hold  a  public 
meeting  at  10  a.m.  on  October  21.  1994 
regarding  its  initial  decision  that  certain 
child  restraint  systems  manufactured  by 
Fisher-Price,  Inc.,  fail  to  comply  with 
the  flammability  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  213,  Child  Restraint  Systems. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Gilkey,  Office  of  Vehicle  Safety 
Compliance,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington,  DC  20590; 
(202) 366-5295. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  49  U.S.C.  30118(a)  (.formerly  section 
152(a)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1966,  as  amended, 
15  U.S.C.  1412(a)),  NHTSA  has  made  an 
initial  decision  that  certain  child  safety 
seats  manufactured  by  Fisher-Price,  Inc.. 
do  not  comply  with  the  requirements  of 


Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  213.  Child  Restraint 
Systems.  49  CFR  571.213.  Compliance 
tests  performed  for  NHTSA  indicate  that 
the  shoulder  belt  webbing  on  Fisher- 
Price  Models  A09191,  D09191,  9103. 
9149,  9173,  9179.  and  9180  seats 
manufactured  between  1988  and 
September  16,  1993  do  not  meet  the 
flammability  requirements  of  FMVSS 
No.  213  and  therefore  would  not 
provide  adequate  protection  to  children 
in  the  event  of  a  fire  in  a  vehicle  in 
which  they  are  installed. 

Pursuant  to  49  CFR  554.10,  a  public 
meeting  will  be  held  at  10  a.m..  on 
Monday,  October  21,  1994  in  Room 
9230,  Department  of  Transportation 
Building.  400  Seventh  Street,  SW., 
Washington,  DC,  at  which  time  the 
manufacturer  and  all  other  interested 
persons  will  be  afforded  an  opportunity 
to  present  data,  views,  and  arguments 
on  the  issue  of  whether  the  child  safety 
seats  covered  by  this  initial  decision 
comply  with  FMVSS  No.  213. 

In  September  1993,  Fisher-Price  filed 
a  petition  seeking  an  exemption  from 
the  recall  requirements  of  Oie  statute  on 
the  basis  that  any  noncompliance  with 
the  flammability  requirements  of 
FMVSS  No.  213  was  inconsequential  as 
it  relates  to  motor  vehicle  safety  (58  FR 
59511).  After  NHTSA  denied  the 
petition  (59  FR  23253),  Fisher-Price 
appealed  (59  FR  30957).  In  conjunction 
with  its  appeal,  Fisher-Price  requested 
the  agency  to  convene  a  public  meeting 
on  the  inconsequentiality  issue,  which 
was  scheduled  for  August  17.  1994  (59 
FR  39015). 

Pursuant  to  the  agency's  regulations 
governing  inconsequentiality  petitions, 
49  CFR  556.4(a),  such  petitions  may 
only  be  filed  after  a  determination  that 
a  noncompliance  exists.  Until  recently, 
NHTSA  had  believed  that  Fisher-Price 
had  made  such  a  determination  in 
September  1993.  prior  to  filing  its 
inconsequentiality  petition.  However, 
on  August  10,  1994.  Fisher-Price 
informed  the  agency  that  it  was  taking 
the  position  that  it  had  never  formally 
determined  that  a  noncompliance 
existed.  NHTSA  therefore  canceled  the 
public  meeting  and  terminated  the 
inconsequentiality  proceeding  (59  FR 
42326).  The  documents  reflecting  the 
agency's  consideration  of  that  petition 
may  be  found  in  NHTSA  Docket  No.  93- 
79. 

Under  the  circumstances.  NHTSA  has 
resumed  its  noncompliance 
investigation  and,  as  described  above, 
has  made  an  initial  decision  that  these 
Fisher-Price  car  seats  do  not  comply 
with  FMVSS  No.  213.  Pursuant  to  49 
CFR  556.4(a),  Fisher-Price  could  at  this 
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time  renew  its  petition  for  an 
inconsequentiality  determination. 
However,  by  letter  dated  August  25, 
1994,  counsel  for  Fisher-Price  advised 
NHTSA  that  the  company  did  not  plan 
to  file  such  a  petition,  even  if  the  agency 
should  finally  decide  that  a 
noncompliance  exists. 

Interested  persons  are  invited  to 
participate  in  this  proceeding  through 
written  an/or  oral  presentations.  Persons 
wishing  to  make  oral  presentations  are 
requested  to  notify  Ms.  Elaine  Beale, 
Office  of  Vehicle  Safety  Comphance, 
National  Highway  Traffic  Safety 
Administration,  Room  6111,  400 
Seventh  Street.  SW.,  Washington,  DC 
20590.  (202)  366-2832,  before  the  close 
of  business  on  October  18,  1994.  Written 
comments  must  be  submitted  to  the 
same  address  and  received  not  later 
than  the  beginning  of  the  meeting  on 
October  21, 1994. 

All  materials  related  to  the  issues 
addressed  by  this  notice  are  available 
for  public  inspection  during  working 
hours  (9:30  a.m.  to  4  p.m.)  in  NHTSA's 
Technical  Reference  Library.  Room 
5108,  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

Authority:  49  U.S.C.  30118(a):  delegations 
of  authority  at  49  CFR  1.50(a)  and  49  CFR 
501.8 

Issued  on:  September  20. 1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  94-23688  Filed  9-23-94:  8:45  am) 
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DEPARTMENT  OF  TREASURY 

Customs  Service 

Public  Meeting  on  Customs  "MOD 
Act" 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  that  a 
public  meeting  will  be  held  in  the 
Department  of  Commerce  Atiditorium  in 
Washington,  DC,  commencing  at  10  a.m. 
on  Friday,  October  14,  1994.  The 
purpose  of  this  meeting  is  to;  (1)  Provide 
the  public  with  a  general  briefing  on 
Customs  vision  of  the  future  of  the  trade 
compliance  process.  (2)  provide  the 
public  with  a  "Mod  Act" 
implementation  status  update,  and  (3) 
give  participants  an  opportunity  to  ask 
questions,  make  suggestions,  and 
provide  the  Customs  Service  with 
informal  input  relative  to  its  vision  ol 
future  of  the  trade  compliance  process 
and  its  efforts  to  implement  the  Mod 
Act. 


To  facilitate  building  access  and 
control  attendance,  those  planning  to 
attend  are  requested  to  notify  Customs 
in  advance. 

DATES:  October  14, 1994  from  10  ajn.  to 
3:30  p.m. 

ADDRESS:  Commerce  Department 
Auditorium,  Main  Entrance  to  Hoover 
Building,  14th  Street  between 
Pennsylvania  &  Constitution  Avenues, 
NW..  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 

Snell,  "Mod  Act"  Task  Force,  U.S. 
Customs  Service,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington. 
DC  20229.  Phone:  (202)  482-6990;  FAX: 
(202)  482-6994. 

SUPPLEMENTARY  INFORMATION:  On 

December  8, 1993,  the  President  signed 
the  "North  American  Free  Trade 
Agreement  Implementation  Act."  The 
Customs  modernization  portion  of  this 
Act  (Title  VI  of  Public  Law  103-182), 
popularly  known  as  the  Customs 
Modernization  Act  or  "Mod  Act," 
became  effective  when  it  was  signed. 
During  the  morning  of  Friday,  October 
14, 1994,  Mr.  Charles  Winwood,  the 
"Cargo  Process  Owner"  under  Customs' 
Reorganization  Plan,  will  give  a  general 
presentation  covering  Customs  vision  of 
the  future  of  the  trade  compliance 
process  and  how  Customs  plans  to 
manage  development  and 
implementation  of  both  new  and 
existing  components  of  this  process. 
During  the  afternoon  of  the  same  day, 
presentations  addressing  Mod  Act 
implementation  and  discussions  of  the 
interrelationships  that  exist  between 
implementation  of  the  new  vision  and 
the  Mod  Act  will  take  place.  Ample 
time  will  be  allowed  for  trade 
participants  and  other  in  the  private 
sector  to  ask  questions  and  express 
reactions  to  ideas  and  information 
provided  by  Customs  officials  at  the 
meeting. 

The  meeting  is  open  to  the  public. 
Persons  planning  to  attend  are  requested 
to  pre-register  by  FAX  with  Mr.  Dale 
Snell  at  202-482-6994.  Individuals  not 
having  access  to  facsimile  equipment 
may  pre-register  by  calling  Mr.  Snell  at 
202-^82-6990.  Those  attending  are 
encouraged  to  arrive  approximately  30 
minutes  in  advance  of  the  meeting. 

Dated:  September  19. 1994. 
Har\-ey  B.  Fox, 

Director,  Office  of  Regulations  &■  Rulings. 
IFR  Doc.  94-23636  Filed  9-23-94:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[0«pt.  CIrc.  570.  1W4— Rev  ,  Supp.  No.  1J 

Surety  Companies  Acceptable  on 
Federal  Bonds  Termination  of 
Authority:  American  Bonding  Co. 

Notice  is  hereby  given  that  the 
Certiri«,ate  of  Authority  i.ssued  by  the 
Treasury  to  American  Bonding 
Company,  of  Tucson.  Arizona,  under 
the  United  States  Code.  Title  31. 
j;e<;tions  9304-9308.  to  quaUfy  as  an 


acceptable  surety  on  Federal  bonds  is 
terminated  effective  September  19, 
1994 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  59 
FR  34142.  July  1.  1994. 

With  respect  to  any  bonds  currently 
in  force  with  American  Bonding 
Company,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 


that  are  continuous  in  nature  should  not 
be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service.  Funds  Management  Division. 
Surety  Bond  Branch.  Washington,  DC 
20227.  telephone  {202)/FTS)  874-6765. 

Dated:  September  15. 1994. 
Diane  E.  Clark, 

As'natant  Commissioner.  Financial 
Information,  Financial  Management  Senice. 
|FR  D«K    94-23660  Filed  9-23-94;  8;45  ami 
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Sunshine  Act  Meetings 


Ttiis  section  ol  the  FEDERAL  REGISTER 
contains  notices  ol  meetings  putilished  under 
ttie  "Government  in  ttie  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

September  28,  1994. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 
Lidocauie  and  Dibucaine 

The  Commission  will  consider  a  child- 
resistant  packaging  requirement  under  the 
Poison  Prevention  Packaging  Act  for  the 
topical  anesthetics  lidocaine  and  dibucaine. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East  West  Highway 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  Septemlier  22,  1994. 
Sadye  E.  Dunn. 
Secretary. 
IFR  Doc.  94-23891  Filed  9-22-94;  2:02  pm) 

BILUHG  CODE  M5i-01-*l 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  Thursday,  September  29, 

1994. 

LOCATION:  Room  410,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Closed  to  the  Public. 

MASTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on  the 
status  of  various  compliance  matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 

nn4-n7nq 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Seiretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 
Dated:  Septemhier  22. 1994. 

IFR  n<K    94-23892  Filed  9-22-94;  2:02  pam| 

BILUNC  COOC  635a-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 


The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552b: 

DATE  AND  TIME:  September  28, 1994, 
10:00  a.m. 

PLACE:  825  North  Capitol  Street,  NE., 
Room  9306,  Washington,  DC  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro.  616tli  Meeting— 
September  28,  1994.  Regular  Meeting  (lOKX) 

a.m.J 

CAH-1. 

Project  No.  401-016,  Indiana-Michigan 
Power  Company 
CAH-2. 

Project  Nos.  2287-005  and  2288-006. 
Public  Service  Company  of  New 
Hampshire 
Project  Nos.  2300-005,  2311-005,  2326- 
005,  2327-006  and  2422-007,  James 
River-New  Hampshire  Electric,  Inc. 
CAH-3. 
Project  Nos.  10481-010  and  10482-013, 
Orange  and  Rockland  Utilities.  Inc. 
CAH-4. 
Project  No.  10567-003,  Barrish  &  Sorenson 
Hydroelectric  Company,  Inc. 
CAH-5. 
Project  No.  10661-013.  Indiana-Michigan 
Power  Company 
CAH-6. 
Docket  Nos.  UL94-1-001  and  UL94-3-001, 
Union  Water  Power  Company  and 
Kennebec  Water  Power  Company 
CAH-7. 

Omitted 
CAH-8. 
Project  No.  9401-030,  Mount  Hope 
Waterpower  Project,  L.P. 
CAH-9. 

Omitted 
CAH-1 0. 
Project  No.  1 1038-004.  County  of 
Arapahoe  and  Town  of  Parker,  Colorado 
CAH-1 1. 

Omitted 
CAH-1 2. 
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l*roject  Nos.  1855-010.  1892-005.  1904- 
019,  2077-007,  2323-013  and  2669-002, 
New  England  Power  Company 

Consent  Agenda — Electric 

CAE-1. 

Omitted 
CAE-2. 
Docket  No.  ER94-1 518-000, 
Commonwealth  Electric  (Company 
CAE-3. 
Docket  No.  ER94-95(M)00.  Hermiston 
Generating  Company,  LP. 
CAE-4. 
Docket  Nos.  ER93-920-000.  001  and  002. 
New  England  Power  Company 
CAE-5. 

Docket  Nos.  EC94-7-001  and  ER94-898- 
001,  El  Paso  Electric  Company  and 
Cenu^l  and  South  West  Services,  Im, 
CAE-6. 
Docket  Nos.  ER93-465-011  and  ER93- 
922-007,  Florida  Power  &  Light 
Companv 
CAE-7. 
Docket  No  TX 94-2-001,  El  Paso  Electric 
Company  and  Central  and  South  West 
Services,  Inc.,  as  agent  for  Public  Service 
Company  of  Oklahoma.  West  Texas 
Utilities  Company,  Southwestern 
Electric  Power  Company,  and  Central 
Power  and  Light  Company  v. 
Southwestern  Public  Service  Company 
CAE-8. 
Docket  No.  ER94-804-001,  Midwest  Power 
Systems.  Inc. 
CAE-9. 

Omitted 
CAE-10. 

Omitted 
CAE-1 1. 
Docket  No.  ER93-266-001 ,  Boston  E<hson 
Companv 
CAE-12. 
Docket  Nos.  EC93-6-001  and  ER94-1015- 
000,  Cincinnati  Gas  &  Electric  Company 
and  PSl  Energy,  Inc. 
CAE-13. 

Omitted 
CAE-1 4. 
Docket  No  EG94-«9-000.  CNG  Power 
Services  Corporation 
CAE-1 5. 
Docket  No.  EL94-28-000,  Se.-ninole 

Electric  Cooperative,  Inc. 
Docket  No.  EL94-4  7-000,  Florida 
Municipal  Power  Agency  v.  Florida 
Power  &  Light  Company 
CAE-1 6. 
Docket  No.  ER93-413-002.  Pacific  Gas  and 
Electric  Company 

Consent  Agenda — Oil  and  Gas 
CAG-1. 
Docket  No.  GT94-65-000,  Texas  Eastern 
Transmission  Corporation 
CAG-2. 
Docket  No.  RP92-132-042.  Tennessei  (^as 
Pipeline  Company 
CAG-3. 
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Docket  No.  RP94-295-00Q.  GMdel  Pipeline 
System.  Inc. 

(:a(;-4. 

Dm.ket  No.  RP94-3 1 2-000.  (blumbia  Gulf 

Transniisaion  C^ompany 
I>K:kot  No.  CP94-777-000.  Columbia  Gulf 
Transmission  Q>mpany  and  Texas 
Eastern  Trausmi.>>Kion  Qtrporation 
CAG-5. 

Omitted 
(.A{'.-6. 

Docket  No.  RP94-357-000.  Texas  Eastern 
Transmission  Cxirporation 
CAG-7. 

Do<;ket  Noh.  RF'94-375-000.  RF^W-i;!^-^* 
and  RP94-375-001.  Tonas  Gas 
Transmission  Corputatiun 
CJ\(;-8. 

Docket  No.  Rf'M- 377-000.  Texas  Ga« 
Transmission  Coqtoration 
CAG-9. 

D«x  ket  No.  RJ'94-378-000.  Texas  Eastern 
Transmission  Corporatidn 
CAC^-IO, 

[)(>cket  No.  KilM-380-000.  S4>uth(inj 
Natural  Gas  Goinpany 

CAc;-n. 

Do<:ket  No.  RP94-383-000.  Q)lumbiu  Gas 

Tranunission  Corporation 
(j\(;-12. 

Docket  f>4o.  RP94-384-OO0.  ANR  Pipeline 

Company 

(:ac;-i3. 

Docket  No.  RlN4-38ft-000.  .Southern 
Natitral  Gas  Ckimjiany 
CA(;-14. 

rVx  ket  No.  RP94-387-000.  Southern 
Natural  Gas  (>>mpanv 
(J\G-15 

D<M:ket  No.  Rr94-3»1-«I0.  Ck-'ntra 
Pipelines  Minnesota.  Ini:. 
c:A01fi. 

Docket  No.  RP94-392-0(I0.  Chandeleur 
Pipe  Line  Qimpany 

(j\(;-i7. 

Docket  No.  TM94-l&-29-()0«. 
Transcontinental  (las  Pipe  Line 
(ktrporation 

(:ac;-i8. 

T>K:ke1  No.  TM9 5- 1-1 6-000.  National  Fuel 
(•as  Supply  (ktrporation 
CJ\(;-1». 

Docket  No.  TM95-2-21-000.  C:t>lurabia  C;as 
Transmission  (Uimpanv 
(LM;-20. 

Omitted 
(:.'\(;-21 

D<K;ket  No.  RP94-328-0(X).  KN  Interstate 
('>Hs  Transmission  Company 
(-M'.-22. 

Docket  No  RI'94-376-000.  KN  loterKtaU- 
(•as  Transmission  ('4)mpanv 
(J\(;-23. 

I>>cket»o.  RP94-379-000.  Colorado 
Interstate  Gas  T'^nnpany 

Omittetl 
CA(^-25 

Do<  ket  No  RI'94-382-000.  (k>lorado 
Inltrrstate  C^  Company 
CA(;-26 

D<M:ket  No  Ri'»4-3B5-OUU.  Nortbam 
Natural  Gas  (ximpanv 

Dot  ket  No.  IU'tt4-3il»-0UU.  TruokUiie  Gas 
C^impany 

t:A(;-28. 


Docket  Na  RP94-390-000,  NorAm  Gn 
Transmission  Cx)mpany 
CA(r-29. 

Docket  No.  TA95-1-3S-000.  West  Texas 
Gas.  Inc. 
GAG- 30. 

Docket  No.  TM95-l-33-(K)0.  El  Paso 
Natural  Cku  Company 
CAG-31. 
Docket  No.  Rr94-273-000.  Columbia  Gah 
Transmission  Corporation 
(.A(;-32 

DiK:ket  N<*.  Ri*«4-1 79-000.  -001 .  RP94- 
R6-0<X).  001  and  RP94-252-000.  Natural 
Gas  Pipeline  Company  of  America 
C.AC;-33. 

Omitted 
CA(>-34. 
Docket  No.  TM95-1-32-000,  Colorado 
intervUte  Gai  Company 
CACr-aS. 
Docket  No  RP93-175-O00.  Williston  Basin 
Interstate  Pi(ieline  Q)mpany 
CA(;-36. 

Docket  No«  1S90-21-OB3. 1S90-31-003 
lS90-32-W)3.  IS9O-4O-O03.  LS91-1-003. 
SF'91 -3-003.  SP9 1-5-003.  IS91-21-003. 
IS91 -28-003.  IS91-33-003  and  OR93-1- 
(X)l.  Williams  Pipe  Line  (Company 
Docket  No*.  lS90-3»-003.  !S9 1-3-001  and 
1.S91-32-001.  Enron  Liquids  Ihpeline 
Cx>mpanv 

CA(r-37. 

Drvket  No.  KI>94-21 3-005.  C:NG 
Transmission  Corporation 
CA(;-38 

Docket  Nos.  Rr94-.107-001  and  RP94- 
264-004.  Southern  Natural  Gan  Company 
CAC-39. 

D.)cket  No.  RP94- 301-001.  Stingray 
Pipeline  (Jompanv 
tL^C>-4U. 
Docket  No.  GT94-S7-(M)1 .  Colorado 
Interstate  Gas  Ck)mpany 
(L\G-4l. 

Docket  No.  Rl'94-220-003.  Northwest 
Pipeline  Ck>rpf)ration 

Docket  No.  TN4W4-4-1 7-004.  Texas  Eastern 

TraasiRisKinn  (Jurporation 
C.AG-43. 

Docket  No.  TM94-5-17-(X)2.  Texas  Eastern 

Transmisaion  Ckirporetion 
CA(,-44. 

Docket  Nos.  KJ'94-346-002.  003,  0O4,  OOS. 

RP94-fl7-O00.  et  al..  002.  003.  005.  006. 

RP94-249-001.  002.  003.  RP94-1 22-002. 

(103.  004.  005.  RP94-lb9-002.  003.  004, 

005.  RP94-195-001.  002.  003,  UM. 

RI'94-2(iO-002.  003  and  RP94-30S-001 . 

Natural  iM  Pipeline  C<^m|iany  of 

America 
CA(;-45  Onutled 
(:AG,-46. 

Docket  Nos.  RP94-1 1 3-001 .  002  wjkI 

GP94-3B9-(X)1.  Columbia  (Jhs 

Traosminioo  Corporation  and 

Tennessee  {jtn  Pipeline  Compaay 
{ J\G-47.  Omitted 
C^(^-48 

D«»cket  No.  PR91-20-0()l.  I'rairio 

Prod uciiiK  Cora pei]y  v.  Louisiaw 

Intrastate  Cjm.  (Jorporation 

iWVr-AVl 

Dor.ket  No.  RI>44-161-002.  U-TOMmre 
.System 


CAO50  Omittc4 
CAG-51. 

Docket  No.  RP94-231-002.  Panhandle 
Eastern  Pipe  Line  (k)mpany 
CAr.-52. 

Docket  No.  GP94-2-O01 ,  Columbia  Gas 
Transmission  CxirpKiration 
CAt;-53. 

Docket  No.  RP92-229-003.  Northwest 
Pipeline  Corporation 
CJKG-54.  Omitted 
rAG-55. 

Docket  Nos.  ST88-2555-005.  ST8&-2905- 
000.  ST88-3337-000.  ST88-4985-O00. 
ST89-229-000,  consolidated:  ST89- 
1708-000  and  ST89-1 775-000. 
Louisiana  Intrastate  Gas  Cx>rp(»ration 
CAO-56 

Docket  No.  itF94-2fi«-000.  Energy 
Production  Corporation  v.  Koch  (iateway 
Pipeline  Clompany 

DiKket  No.  RO92-5-000,  Ocean  Drilling  k 
Exploration  (kimpany.  ODE{X)  Oil  &  Gas 
Clompanv,  Murphy  Oil  Corporation  and 
Murphy  bii  U.S.A..  Inc 
(LA058. 

Docket  No.  CPM-1D-000.  Railroad 
Ckimraisaion  of  Texas,  Tight  Formation 
DfltRrmiaation-Texas-112.  113.  114  ft 
115  Vickslmig  Formation  (M.  R.  S,  k  T 
Sands),  FERC  Nos,  im3-0454lT,  ID93- 
04589T.  JD93-04590T  and  JD93-04591T 
CAG-59, 

Docket  No.  KP94-2R3-000.  Gas  Research 
Institute 
CACr-eO, 
Docket  No,  RS92-23-<02£.  Tennessee  (;ai> 

Pipeline  C/impany 
Docket  No.  RS92-33-010.  East  Tenncsse 
Natural  Gas  Ck>mpany 
CAC;-«1. 

Docket  No,  CP93-505-O01.  Panhandle 

Eastern  Pipe  Line  Company 
Docket  No.  X:P93-S0fr>001 .  Panhandle 
Gathering  Company 
CA(>-62. 
D<icket  No,  CP93-SOn-001 .  Tennessee  Gas 
Pipeline  (x)mpany 
Cj\G-63.  Omitted 
CA(^*4,  (Jmitted 
CA&-65, 

Docket  No,  £J»»4-377-000,  Natural  Cms. 
Pipeline  Company  of  America 

^_^o-66, 

Docket  Nos.  CP93~434-000  and  001. 

NorAm  Gas  Transmission  Cxjmpany 
Docket  No.a»93-67n-000.  Williams' 
Natural  Gas  Ck)m()anv 
CAG-67. 

Docket  No,  Q>«4-29S-aO0.  Northern 
Natural  Gas  Company 
Cj\G-«8.  Omitted 
(L\(;-«9, 

Docket  No,  CP93-84-000.Mississippi 
River  Trensmi?ision  Q>rporation 
CA(;-70. 

Docket  No,  aiW-722-000.  Shell  Offshore 
Inc 
CAG-71.0mitt«td 
(L\072, 
Dociiet  N«,  Rl'94-3S4^M)0.  National  Fuel 
(ias  Supply  Cwrponition 
(L\G-73. 


Docket  Nos.  RP94-1 82-004  and  RP94- 
272-002,  NorAm  Gas  Transmission 
(Company 
CA&-74, 
Docket  Nos,  RP94-197-000,  RP93-151-007 
and  RP94-309-0(X),  Tennessee  Gas 
Pipeline  (x)mpany 
CAC;-75, 
Docket  No  PR94-3-001,  KansOk 
Partnership 
CAO-76. 

Docket  No,  CP94-38-000.  Ouachita  River 
Gas  Storage  Company,  L  L.C. 
CA(;-77, 
Docket  No,  CP94-88-000,  Great  Lakes  Gas 
Transmission  Limited  Partnership 


Hydro  Agenda 
H-1. 

Reserved 

Electric  Agenda 

E-1. 

Omitted 
E-2. 

Omitted 
E-3, 

Omitted 
E-1. 

Omitted 

Oil  and  Ga.s  Agenda 


/.  Pipeline  Bate  Matters 
PR-1. 
Omitted 

U.  Restructuring  Matters 
RS-1. 
Reserved 

///,  Pipeline  Certificate  Matters 
PC-1. 

Omitted 
PC-2. 

Omitted 
PC-3. 
Docket  Nos  CP94-57-002  and  001 , 

Ck)lumbia  LNG  Corporation 
Docket  Nos,  CP94-59-003  and  001 ,  Cove 

Point  LNG  Limited  Partnership 
Docket  No.  CP94-191-001,  Columbia  Gas 
Transmission  Company  and  Columbia 
LNG  Corporation.  Order  on  application 
for  a  certificate  to  reconunission  (kive 
Point  liquefied  natural  gas  facilities. 
Dated:  September  21.  1994, 
Lois  D.  Cashell. 
Secretary. 
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BOARD  Of  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CTTATION  OF  PREVIOUS 
announcement:  59  FR  48469,  September  21 , 

1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF  THE 
MEETING:  2:00  pm,,  Monday,  September  26, 
1994, 

CHANGES  IN  THE  MEETING:  Deletion  of  the 
following  open  item  from  the  meeting: 

Summary  Agenda 

2.  (a)  Request  by  Fleet  Financial  Group, 
Inc.,  Providence,  Rhode  Island,  for  an 
exemption  from  the  anti-tying  provisions  of 
section  106  of  the  Bank  Holding  Company 
Act;  and  (b)  a  related  proposed  amendment 
for  public  comment  to  modif>'  Regulation  Y 
(Bank  Holding  (Companies  and  Change  in 
Bank  (Control)  to  apply  thf  exemption  to  at! 
banks. 

CONTACT  PERSON  FOR  MORE  INFORMATION:  KU. 
Joseph  R.  Coyne.  Assistan;  U>  the  Board  (202) 
452-3204. 

Dated:  Sep^r.mber  22.  li^M, 
Jennifer  J,  {olmson, 
Deputy  Secretary  of  the  Bcxiid. 
IFR  Doc.  94-2  ,866  Filed  9-L-2-94;  1:03  pmj 
BtLUNG  CODE  £2^0-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  82 
[FRL-5078-4) 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes 
reslrie  tions  or  prohibitions  on 
substitutes  for  ozone  depleting 
substances  (ODSs)  under  the  U.S. 
Environmental  Protection  Agency  (EPA) 
Significant  New  Alternatives  Policy 
(SNAP)  program.  SNAP  implements 
section  612  of  the  amended  Clean  Air 
Act  of  1990  which  requires  EPA  to 
evaluate  and  regulate  substitutes  for  the 
ODSs  to  reduce  overall  risk  to  human 
health  and  the  environment.  Through 
these  evaluations.  SNAP  generates  lists 
of  acceptable  and  unacceptable 
substitutes  for  each  of  the  major 
industrial  use  sectors.  The  intended 
effect  of  the  SNAP  program  is  to 
expedite  movement  away  from  ozone 
depleting  compounds  while  avoiding  a 
shift  into  high-risk  substitutes  posing 
other  environmental  problems. 

On  Man;h  18.  1994.  EPA  promulgated 
a  final  rulemaking  setting  forth  its  plan 
for  administering  the  SNAP  program, 
and  issued  decisions  on  the 
acceptability  and  unacceptability  of  a 
nun.ber  substitutes.  In  this  notice  of 
proposed  rulemaking  (NPRM),  EPA  is 
issuing  its  preliminary  decisions  on  the 
acceptability  of  certain  substitutes  not 
previously  reviewed  by  the  Agency.  To 
arrive  at  determinations  on  the 
acceptability  of  substitutes,  the  Agency 
completed  a  cross-media  evaluation  of 
risks  to  human  health  and  the 
environment  by  se(  lor  end-use. 

Today's  action  proposes  new 
additions  to  the  list  of  controlled  or 
prohibited  substitutes.  As  described  in 
the  final  rule  for  the  SNAP  program. 
EPA  does  believe  that  notice-and- 
comment  rulemaking  is  required  to 
place  any  alternative  on  the  list  of 
prohibited  substitutes,  to  list  an 
alternative  as  acceptable  only  under 
certain  use  i:onditions  or  certain  narrow 
end-use  applications. 

EPA  does  not.  however,  believe  that 
rulemaking  procedures  are  required  to 
list  alternatives  as  acceptable  with  no 
limitations.  Such  listings  do  nut  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substitute. 
Consequently.  EPA  is  adding  substitutes 
to  the  list  of  acceptable  alternatives 
without  first  requesting  comment  on 
new  li.stings.  Updates  to  the  acceptable 


lists  are  published  as  separate  notices  in 
the  Federal  Register.  A  comprehensive 
compilation  of  all  listings  will  be 
published  annually. 
DATES:  Written  comments  or  data 
provided  in  response  to  this  document 
must  be  submitted  by  November  10, 
1994. 

ADDRESSES:  Written  comments  and  data 
should  be  sent  to  Docket  A-91^2. 
Central  Docket  Section.  South 
Conference  Room  4,  U.S.  Environmental 
Agency.  401  M  Street  SW..  Washington. 
DC  20460.  The  docket  may  be  inspected 
between  8  a.m.  and  4  p.m.  on  weekdays. 
Telephone  (202)  260-7549.  As  provided 
in  40  CFC  part  2.  a  reasonable  foe  may 
be  charged  for  photocopying.  To 
expedite  review,  a  second  copy  of  the 
comments  should  be  sent  to  Sally  Rand. 
Stratospheric  Protection  Division.  Office 
of  Atmospheric  Programs.  U.S.  EPA,  401 
M  Street  SW..  6205-).  Washington.  DC 
20460.  Information  designated  as 
Confidential  Business  Information  (CBI) 
under  40  CFR.  part  2  subpart  B  must  be 
sent  directly  to  the  contac-t  person  for 
this  notice.  However,  the  Agency  is 
requesting  that  all  respondents  submit  a 
non-confidential  version  of  their 
comments  to  the  docket  as  well. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Rand  at  (202)  233-9739  or  fax 
(202)  233-9577.  Substitutes  Analysis 
and  Review  Branch.  Stratospheric 
Protection  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation,  Washington.  DC. 

SUPPLEMENTARY  INFORMATION: 

I.  Overview  of  This  Action 

This  action  is  divided  into  five 
sections,  including  this  overview: 

I.  Overview  of  This  Action 
II  Section  612  Program 

A.  .Statut()r\-  Kequircments 

B.  Rngulatory  History 

III.  Proposed  Listing  of  Substitutes 

IV.  Administrative  Requirements 

V.  Additional  Information 

Appendix  A:  Summary  of  Proposed  Listing 
Def:isions 

II.  Section  612  Program 

A.  Stnlutory  Requirements 

Se<;tion  612  of  the  Clean  Air  Act 
authorizes  EPA  to  develop  a  program  for 
evaluating  alternatives  to  ozone- 
depleting  substances.  EPA  is  referring  to 
this  program  as  the  Significant  New 
Alternatives  Policy  (SNAP)  program. 
The  major  provisions  of  se<;tion  612  are: 

Rulemaking — Section  612(c)  requires 
EPA  to  promulgate  rules  making  it 
unlawful  to  replace  any  class  I 
(chlorofluorocarbon.  halon.  carbon 
tetrachloride,  melhvl  chloroform, 


methyl  bromide,  and 
hydrobromofluorocarbon)  or  class  II 
(bydrochlorofluorocarbon)  substance 
with  any  substitute  that  the 
Administrator  determines  may  present 
adverse  effects  to  human  health  or  the 
environment  where  the  Administrator 
has  identified  an  alternative  that:  (1) 
Reduces  the  overall  risk  to  human 
health  and  the  environment;  and  (2)  is 
currently  or  potentially  available. 

Listing  of  unacceptable/Acceptable 
Substitutes — Section  612(c)  also 
requires  EPA  to  publish  a  list  of  the 
substitutes  unacceptable  for  specific 
uses.  EPA  must  publish  a  corresponding 
list  of  acceptable  alternatives  for 
specific  uses. 

Petition  Process — Section  612(d) 
grants  the  right  to  any  person  to  petition 
EPA  to  add  a  substitute  to  or  delete  a 
substitute  from  the  lists  published  in 
accordance  with  section  612(c).  The 
Agency  has  90  days  to  grant  or  deny  a 
petition.  Where  the  Agency  grants  the 
petition.  EPA  must  publish  the  revised 
lists  within  an  additional  6  months. 

90-day  Notification — Section  612(e) 
requires  EPA  to  require  any  person  who 
produces  a  chemical  substitute  for  a 
class  I  substance  to  notify  the  Agency 
not  less  than  90  days  before  new  or 
existing  chemicals  are  introduced  into 
interstate  commerce  for  significant  new 
uses  as  substitutes  for  a  class  I 
substance.  The  producer  must  also 
provide  the  Agency  with  the  producer's 
unpublished  health  and  safety  studies 
on  such  substitutes. 

Outreach — Section  612(b)(1)  states 
that  the  Administrator  shall  seek  to 
maximize  the  use  of  federal  research 
facilities  and  resources  to  assist  users  of 
class  I  and  II  substances  in  identifying 
and  developing  alternatives  to  the  use  of 
such  substances  in  key  commercial 
applications. 

Clearinghouse — Section  612(h)(4) 
requires  the  Agency  to  set  up  a  public 
clearinghouse  of  alternative  chemicals, 
product  substitutes,  and  alternative 
manufacturing  processes  that  are 
available  for  products  and 
manufacturing  processes  which  use 
class  I  and  11  substances. 

B.  Regulatory  History 

On  March  18.  1994.  EPA  published 
the  Final  Rulemaking  (FRM)  (59  FR 
13044)  which  de.scribed  the  process  for 
administering  the  SNAP  program  and 
issued  EPA's  first  acceptability  lists  for 
substitutes  in  the  major  industrial  use 
sectors.  These  sectors  include: 
refrigeration  and  air  conditioning;  foam 
blowing:  solvent  cleaning:  fire 
suppression  and  explosion  protedion; 
sterilants;  aerosols;  adhesives.  coatings 
and  inks;  and  tobacco  expansion.  These 


sectors  comprise  the  principal  industrial 
sectors  that  historically  consume  large 
volumes  of  ozone-depleting  compounds. 

The  Agency  defines  a  "substitute"  as 
any  chemical,  product,  substitute,  or 
alternative  manufacturing  process, 
whether  existing  or  new,  that  could 
replace  a  class  I  or  class  IT  substance. 
Anyone  who  produces  a  substitute  must 
provide  the  Agency  with  health  and 
.safety  studies  on  the  substitute  at  least 
90  days  before  introducing  it  into 
interstate  commerce  for  significant  new 
use  as  an  alternative.  This  requirement 
applies  to  chemical  manufacturers,  but 
may  include  importers,  formulators  or 
end-users  when  they  are  responsible  for 
introducing  a  substitute  into  commerce. 

III.  Proposed  Listing  of  Substitutes 

To  develop  the  lists  of  unacceptable 
and  acceptable  substitutes,  EPA 
conducts  screens  of  health  and 
environmental  risks  posed  by  various 
substitutes  for  ozone-depleting 
compounds  in  each  use  sector.  The 
outcome  of  these  risks  screens  can  be 
found  in  the  public  docket,  as  described 
above  in  the  ADDRESSES  portion  of  this 
notice. 

Under  .section  612,  the  Agency  has 
considerable  discretion  in  the  risk 
management  decisions  it  can  make  in 
SNAP.  The  Agency  has  identified  five 
possible  decision  categories:  acceptable, 
acceptable  subject  to  use  conditions: 
acceptable  subject  to  narrowed  use 
limits;  unacceptable:  and  pvending. 
Acceptable  substitutes  can  be  used  with 
no  limits  for  all  applications  within  the 
relevant  sector  end-use.  Conversely,  it  is 
illegal  to  replace  an  ODS  with  a 
substitute  listed  by  SNAP  as 
unacceptable.  A  pending  listing 
represents  substitutes  for  which  the 
Agency  has  not  received  complete  data 
or  has  not  completed  its  review  of  the 
data. 

After  reviewing  a  substitute,  the 
Agency  may  make  a  determination  that 
a  substitute  is  acceptable  only  if 
conditions  of  use  are  met  to  minimize 
risks  to  human  health  and  the 
environment.  Use  of  such  substitutes  in 
ways  liiat  are  inconsistent  with  such  use 
conditions  renders  these  substitutes 
unacceptable. 

Even  though  the  Agency  can  restrict 
the  use  of  a  substitute  based  on  the 
potential  for  adverse  effects,  it  may  be 
necessary  to  permit  a  narrowed  range  of 
use  within  a  sector  end-use  becau.se  of 
the  lack  of  alternatives  for  specialized 
applications.  Users  intending  to  adopt  a 
substitute  acceptable  writh  narrowed  use 
limits  must  ascertain  that  other 
acceptable  alternatives  are  not 
technically  feasible.  Companies  must 
document  the  results  of  their  evaluation. 


and  retain  the  results  on  file  for  the 
purpose  of  demonstrating  compliance. 
This  documentation  shall  include 
descriptions  of  substitutes  examined 
and  rejected,  processes  or  products  in 
which  the  substitute  is  needed,  reason 
for  rejection  of  other  alternatives,  e.g., 
performance,  technical  or  safety 
standards,  and  the  anticipated  date 
other  sub.stitutes  will  be  available  and 
projected  time  for  switching  to  other 
available  substitutes.  Use  of  such 
substitutes  in  application  and  end-uses 
which  are  not  specified  as  acceptable  in 
the  narrowed  use  limit  renders  these 
substitutes  unacceptable. 

In  this  Notice  of  Proposed 
Rulemaking  (NPRM).  EPA  is  issuing  its 
preliminary  decision  on  the 
acceptability  of  certain  substitutes  not 
previously  reviewed  by  the  Agency.  As 
described  in  the  final  rule  for  the  SNAP 
program  (59  FR  13044).  EPA  believes 
that  notice-and-comment  rulemaking  is 
required  to  place  any  alternative  on  the 
list  of  prohibited  substitutes,  to  list  a 
substitute  as  acceptable  only  under 
certain  use  conditions  or  narrowed  use 
limits,  or  to  remove  an  alternative  from 
either  the  list  of  prohibited  or 
acceptable  substitutes. 

EPA  does  not  believe  that  rulemaking 
procedures  are  required  to  list 
alternatives  as  acceptable  with  no 
limitations.  Such  listings  do  not  impose 
any  sanction,  nor  do  they  remove  any 
prior  license  to  use  a  substitute. 
Consequently,  EPA  is  adding  substitutes 
to  the  list  of  acceptable  alternatives 
without  first  requesting  comment  on 
new  listings.  Updates  to  the  acceptable 
and  pending  lists  are  published  as 
separate  notices  in  the  Federal  Register. 

Parts  A.  through  E.  below  present  a 
detailed  discussion  of  the  substitute 
listing  determinations  by  major  use 
sedor.  Tables  summarizing  li.sting 
decisions  in  this  Notice  of  Proposed 
Rulemaking  are  in  Appendix  A.  The 
comments  contained  in  Appendix  A 
provide  additional  information  on  a 
substitute.  Since  comments  are  not  part 
of  the  regulatory  decision,  they  are  not 
mandatory  for  use  of  a  substitute.  Nor 
should  the  comments  be  considered 
comprehensive  with  respect  to  other 
legal  obligations  jjertaining  to  the  use  of 
the  substitute.  However.  EPA 
encourages  users  of  acceptable 
substitutes  to  apply  all  comments  in 
their  use  of  these  substitutes.  In  many 
instances,  the  comments  simply  allude 
to  sound  operating  practices  that  have 
already  been  identified  in  existing 
industry  and/or  building-code 
standards.  Thus,  many  of  the  comments, 
if  adopted,  would  not  require  significant 
changes  in  existing  operating  practices 
for  the  affected  industry'. 


A.  Refrigeration  and  Air  Conditioning 
1.  Overview 

The  refrigeration  and  air  conditioning 
sector  includes  all  uses  of  class  I  and 
class  II  substances  to  produce  cooling, 
including  mechanical  and  non- 
mechanical  refrigeration,  air 
conditioning,  and  heat  transfer.  Please 
refer  to  the  final  SNAP  rule  (59  FR 
13044)  for  a  more  detailed  description 
of  this  sector. 

The  refrigeration  and  air  conditioning 
sector  is  divided  into  the  following  end- 
uses: 

•  commercial  comfort  air 
conditioning; 

•  industrial  process  refrigeration 
system; 

•  industrial  process  air  conditioning: 

•  ice  skating  rinks; 

•  uranium  isotope  separation 
processing; 

•  cold  storage  warehouses; 

•  refrigerated  transport; 

•  retail  food  refrigeration; 

•  vending  machines; 

•  water  coolers; 

•  commen:ial  ice  machines; 

•  household  refrigerators; 

•  household  freezers; 

•  residential  dehumidifiers: 

•  motor  vehicle  air  conditioning: 

•  residential  air  conditioning  and 
heat  pumps; 

•  non-mechanical  heat  transfer:  and 

•  very  low  temperature  refrigeration. 
In  addition,  each  end-use  is  divided 

into  retrofit  and  new  equipment 
applications.  EPA  has  not  necessarily 
reviewed  substitutes  in  everv  end-use 
for  this  NPRM. 

EPA  has  modified  the  list  of  end-uses 
for  this  sector  for  this  SNAP  update. 
First,  EPA  has  changed  the  name  of  the 
heat  transfer  end-use  to  non-mechanical 
heat  transfer.  This  change  is  intended  to 
avoid  confusion  between  systems  that 
move  heat  from  a  cool  area  to  a  warm 
one  (mechanical  refrigeration)  and 
systems  that  simply  aid  the  movement 
of  heat  away  from  warm  areas  (non- 
mechanical  heat  transfer).  The  second 
change  is  that  EPA  added  a  new  end- 
use,  very  low  temperature  refrigeration. 
Substitutes  for  this  end-use  ha\"e  been 
reviewed  since  the  final  rule,  and 
therefore  have  been  added  for  this 
SNAP  update.  Finally,  EPA  has  also 
reviewed  substitutes  for  CFC-13.  R- 
13B1,  and  R-503  industrial  process 
refrigeration.  Please  refer  to  the  final 
SNAP  rule  (59  FR  13044)  for  a  detailed 
description  of  end-uses  other  than  these 
three.  EPA  may  continue  to  add  other 
end-uses  in  future  SNAP  updates. 

a.  Non-mechanical  Heat  Transfer.  As 
discussed  above,  this  end-use  includes 
all  cooling  systems  that  rely  on  a  fluid 
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to  remove  heat  from  a  heat  source  to  a 
cooler  area,  rather  than  reiving  on 
mechanical  refrigeration  to  move  heat 
from  a  cool  area  to  a  warm  one. 
Generally,  there  are  two  types  of 
systems:  systems  with  fluid  pumps, 
referred  to  as  re<;in:ulating  coolers,  and 
those  that  rely  on  natural  convection 
currents,  known  as  thermosyphons. 

b.  Very  Low  Temperature 
Refrigeration  Medical  freezers,  freeze- 
dr\ers.  and  other  small  appliances 
require  extremely  reliable  refrigeration 
cycles.  These  systems  must  meet 
stringent  technical  standards  that  do  not 
normally  apply  to  refrigeration  systems. 
They  usually  have  very  small  charges. 
Because  they  operate  at  very  high  vapor 
pressures,  and  because  performance  is 
critiiially  affected  bv  any  charge  loss, 
standard  maintenance  for  these  systems 
tends  to  reduce  leakage  to  a  level 
considerably  below  that  for  other  types 
of  refrigeration  and  air  conditioning 
equipment. 

c  CFC-i3.  R-13B1.  and  H-503 
Industrial  Process  Refrigerntinn  This 
end-use  differs  from  other  types  of 
industrial  refrigeration  only  in  the 
extremely  low  temperature  regimes  that 
are  required.  Although  some  substitutes 
may  work  in  both  these  extremely  low 
temperatures  and  in  systems  designed  to 
use  R-502,  they  are  acceptable  only  for 
this  end-use  because  of  global  warming 
and  ^hnospheric  lifetime  concerns. 
These  concerns  are  discussed  more  fully 
below. 

2.  Substitutes  for  Refrigerants 

Substitutes  fall  into  eight  broad 
categories.  Seven  of  these  categories  are 
chemical  substitutes  used  in  the  same 
vapor  compression  cycle  as  the  ozone- 
depleting  substances  being  replaced. 
They  include  hvdrochlorofluorocarbons 
(HCFCsl.  hydrofluorocarbons  (MFCs), 
hydrocarbons,  refrigerant  blends, 
ammonia,  perfluorocarbons  (PFCs).  and 
chlorine  systems.  The  eighth  category 
includes  alternative  technologies  that 
generally  do  not  rely  on  vapor 
compression  cycles.  Please  refer  to  the 
final  SNAP  rule  (59  FR  13044)  for  more 
discussion  of  these  broad  categories. 

n  Acceptable  Subject  to  Use 
Conditions.  (1)  CFC-12  Automobile  and 
Non-automobile  Motor  Vehicle  Air 
Conditioners.  Retrofit  and  New.  EPA  is 
concerned  that  the  existence  of  several 
substitutes  in  this  end-use  may  increase 
the  likelihood  of  significant  refrigerant 
cross-contamination  and  potential 
failure  of  both  air  conditioning  sy.stems 
and  recovery /recycling  equipment.  In 
addition,  a  smooth  transition  to  the  use 
of  substitutes  strongly  depends  on  the 
continued  purity  of  the  recycled  CFC- 
12  supply.  In  order  to  prevent  cross- 


contamination  and  preserve  the  purity 
of  recycled  refrigerants,  EPA  is 
proposing  several  conditions  on  the  use 
of  all  motor  vehicle  air  conditioning 
refrigerants.  For  the  purposes  of  this 
rule,  no  distinction  is  made  between 
"retrofit"  and  "drop-in"  refrigerants; 
retrofitting  a  car  to  use  a  new  refrigerant 
includes  all  procedures  that  result  in  the 
air  conditioning  system  using  a  new 
refrigerant. 

In  particular,  when  retrofitting  a  CFC- 
12  system  to  use  any  substitute 
refrigerant,  the  following  conditions 
must  be  met: 

•  Each  refrigerant  may  only  be  used 
with  a  set  of  fittings  that  is  unique  to 
that  refrigerant.  These  fittings  (male  or 
female,  as  appropriate)  must  be  used 
with  all  containers  of  the  refrigerant,  on 
can  taps,  on  recovery,  recycling,  and 
charging  equipment,  and  on  all  air 
conditioning  system  service  ports. 
These  fittings  must  be  designed  to 
mechanically  prevent  cross-charging 
with  another  refrigerant.  A  refrigerant 
may  only  be  used  with  the  fittings  and 
can  taps  specifically  intended  for  that 
refrigerant.  Using  an  adapter  or 
deliberately  modifying  a  fitting  to  use  a 
different  refrigerant  will  be  a  violation 
of  this  use  condition.  In  addition, 
fittings  shall  meet  the  following  criteria, 
derived  from  Society  of  Automotive 
Engineers  (SAE)  standards  and 
recommended  practices: 
— When  existing  CFC-12  service  ports 
are  to  be  retrofitted,  conversion 
assemblies  shall  attach  to  the  CFC-12 
fitting  with  a  thread  lock  adhesive 
and/or  a  separate  mechanical  latching 
mechanism  in  a  manner  that 
permanently  prevents  the  assembly 
from  being  removed. 
— All  conversion  assemblies  and  new 
service  ports  must  satisfy  the 
vibration  testing  requirements  of 
sections  3.2.1  or  3.2.2  of  SAE  11660. 
as  applicable,  excluding  references  to 
SAE  J639  and  SAE  12064.  which  are 
specific  to  HFC-134a. 
— In  order  to  prevent  discharge  of 
refrigerant  to  the  atmosphere,  systems 
shall  have  a  device  to  limit 
compressor  operation  before  the 
pressure  relief  device  will  vent 
refrigerant.  This  requirement  is 
waived  for  systems  that  do  not  feature 
such  a  pressure  relief  device. 
— All  CFC-12  service  ports  shall  be 
retrofitted  with  conversion  assemblies 
or  shall  be  rendered  permanently 
incompatible  for  use  with  CFC-12 
related  service  equipment  by  fitting 
with  a  device  attached  with  a  thread 
lock  adhesive  and/or  a  separate 
mechanical  latching  mechanism  in  a 
manner  that  prevents  the  device  from 
being  removed. 


•  When  a  retrofit  is  performed,  a  label 
must  be  used  as  follows: 
— The  person  conducting  the  retrofit 

must  apply  a  label  to  the  air 

conditioning  system  in  the  engine 

compartment  that  contains  the 

following  information: 

• — the  name  and  address  of  the 
technician  and  the  company  performing 
the  retrofit 

• — the  date  of  the  retrofit 

• — the  trade  name,  charge  amount, 
and.  when  applicable,  the  ASHRAE 
refrigerant  numerical  designation  of  the 
refrigerant 

* — the  type,  manufacturer,  and 
amount  of  lubricant  used 

• — if  the  refrigerant  is  or  contains  an 
ozone-depleting  substance,  the 
statement  "This  refrigerant  contains  an 
ozone-depleting  substance  and  it  is 
therefore  subject  to  the  venting 
prohibition,  recycling,  and  other 
provisions  of  regulations  issued  under 
section  609  of  the  Clean  Air  Act." 

* — if  the  refrigerant  is  not  or  does  not 
contain  any  ozone-depleting  substances, 
the  statement  "This  refrigerant  does  not 
deplete  stratospheric  ozone,  and  as  of 
November  15.  1995.  at  the  latest,  it  is 
subject  to  the  venting  prohibition, 
recycling,  and  other  provisions  of 
regulations  issued  under  section  609  of 
the  Clean  Air  Act." 

• — if  the  refrigerant  displays 
flammability  limits  as  measured 
according  to  ASTM  E681.  the  statement 
"This  refrigerant  is  FLAMMABLE.  Take 
appropriate  precautions." 
— This  label  must  be  large  enough  to  l>e 

easily  read  and  must  be  permanent. 
— The  background  color  must  be  unique 

to  the  refrigerant. 
— The  label  must  be  affixed  to  the 

system  over  information  related  to  the 

previous  refrigerant,  in  a  location  not 

normally  replaced  during  vehicle 

repair. 
— Information  on  the  previous 

refrigerant  that  cannot  be  covered  by 

the  new  label  must  be  permanently 

rendered  unreadable. 

•  No  sub.stitute  refrigerant  niny  be 
used  to  "top-off  a  system  that  uses 
another  refrigerant.  The  original 
refrigerant  must  be  recovered  in 
accordance  with  regulations  issued 
under  section  609  of  the  CAA  prior  to 
charging  with  a  substitute. 

Since  these  use  conditions  necessitate 
unique  fittings  and  labels,  it  will  be 
neces.sary  for  developers  of  automotive 
refrigerants  to  consult  with  EPA  about 
the  existence  of  other  alternatives.  Such 
discussions  will  lower  the  risk  of 
duplicating  fittings  already  in  use. 

No  determination  guarantees 
satisfactory  performance  from  a 


refrigerant.  Consult  the  original 
equipment  manufacturer  or  service 
personnel  for  further  information  on 
using  a  refrigerant  in  a  particular 
system. 

(a)  HFC-134a.  HFC-134a  is 
acceptable  as  a  substitute  for  CFC-12  in 
retrofitted  and  new  motor  vehicle  air 
conditioners,  subject  to  the  use 
conditions  applicable  to  motor  vehicle 
air  conditioning  described  above.  HFC- 
1 34a  does  not  contribute  to  ozone 
depletion.  HFC-134a's  GWP  and 
atmo.spheric  lifetime  are  close  to  those 
of  other  alternatives  which  have  been 
determined  to  be  acceptable  for  this 
end-use.  However,  HFC-134a's 
contribution  to  global  wanning  could  be 
significant  in  leaky  end-uses  such  as 
motor  vehicle  air  conditioning  systems 
(MVACS).  EPA  has  determined  that  the 
use  of  HFC-134a  in  these  applications 
is  acceptable  because  industry 
continues  to  develop  technology  to  limit 
emissions.  In  addition,  the  number  of 
available  substitutes  for  use  in  MVACS 
is  currently  limited.  HFC-134a  is  not 
flammable  and  its  toxicity  is  low.  While 
HFC-134a  is  compatible  with  most 
existing  refrigeration  and  air 
conditioning  equipment  parts,  it  is  not 
compatible  with  the  mineral  oils 
currently  used  in  such  systems.  An 
appropriate  ester-based,  polyalkylene 
glycol-based.  or  other  type  of  lubricant 
should  be  used.  Consult  the  original 
equipment  manufacturer  or  the  retrofit 
kit  manufacturer  for  further  information. 

(b)  R-401C.  R-401C,  which  consists  of 
HCFC-22.  HFC-152a,  and  HCFC-J24.  is 
acceptable  as  a  substitute  for  CFC~12  in 
retrofitted  and  new  motor  vehicle  air 
conditioners,  subject  to  the  use 
conditions  applicable  to  motor  vehicle 
air  conditioning  described  above. 
HCFC-22  and  HCFC-124  contribute  to 
ozone  depletion,  but  to  a  much  lesser 
degree  than  CFC-12.  The  production  of 
HCFC-22  will  be  phased  out  according 
to  the  accelerated  phaseout  schedule 
(published  12/10/93,  58  FR  65018).  The 
GWP  of  HCFC-22  is  somewhat  higher 
than  other  alternatives  for  this  end-use. 
Experimental  data  indicate  that  HCFC- 
22  may  leak  through  flexible  hosing  in 
mobile  air  conditioners  at  a  high  rate.  In 
order  to  preserve  the  blend's 
composition  and  to  reduce  its 
contribution  to  global  warming.  EPA 
strongly  recommends  using  barrier 
hoses  when  hose  assemblies  need  to  be 
replaced  during  a  retrofit  procedure. 
The  GWPs  of  the  other  components  are 
low.  Although  this  blend  does  contain 
one  flammable  constituent,  the  blend 
itself  is  not  flammable.  Leak  testing 
demonstrated  that  the  blend  never 
becomes  flammable. 


(c)  HCFC  Blend  Beta.  HCFC  Blend 
Beta  is  acceptable  as  a  substitute  for 
CFC-12  in  retrofitted  and  new  motor 
vehicle  air  conditioners,  subject  to  the 
use  conditions  applicable  to  motor 
vehicle  air  conditioning  described 
above.  The  composition  of  this  blend 
has  been  claimed  confidential  by  the 
manufacturer.  This  blend  contains  at 
least  one  HCFC,  and  therefore 
contributes  to  ozone  depletion,  but  to  a 
much  lesser  degree  than  CFC-12. 
Regulations  regarding  recycling  and 
reclamation  issued  under  section  609  of 
the  Clean  Air  Act  apply  to  this  blend. 
Its  production  will  be  phased  out 
according  to  the  accelerated  schedule 
(published  12/10/93,  58  FR  65018).  The 
GWPs  of  the  components  are  moderate 
to  low.  This  blend  is  nonflammable,  and 
leak  testing  has  demonstrated  that  the 
blend  never  becomes  flammable. 

b.  Acceptable  Subject  to  Narrowed 
Use  Limits.  (1)  Non-mechanical  Heat 
Transfer,  New  and  Retrofit. 

(a)  Perfluorocarbons. 
Perfluorocarbons  are  proposed 
acceptable  as  substitutes  for  CFC-1 1 , 
CFC-12,  CFC-1 13,  CFC-1 14,  and  CFC- 
115  in  new  and  retrofitted 
thermosyphons  and  recirculating 
coolers  only  where  no  other  alternatives 
are  technically  feasible  due  to  safety  or 
performance  requirements.  PFCs 
covered  by  this  determination  are  CaFs, 
C4F,o,  CsF.z.  CsFiiNO,  GsFu,  C^FnNO. 
C7F,h.  CvF.sNO.  C«F,x,  CnFiftO,  AND 
C9F21N.  PFCs  offer  high  dielectric 
resistance  and  they  are  low  in  toxicity 
and  nonflammable.  The  principal 
characteristic  of  concern  for  PFCs  is  that 
they  have  long  atmospheric  lifetimes 
and  have  the  potential  to  contribute  to 
global  climate  change.  For  instance, 
C5F12  has  a  lifetime  of  4,100  years  and 
a  100-year  GWP  of  5,600.  PFCs  are  also 
included  in  the  Climate  Change  Action 
Plan  which  broadly  instructs  EPA  to  use 
section  612  of  the  CAA,  as  well  as 
voluntary  programs,  to  control 
emissions.  Despite  these  concerns,  EPA 
is  proposing  to  list  PFCs  as  acceptable 
in  certain  small  applications  beqause 
they  may  be  the  only  substitutes  that 
can  satisfy  safety  or  performance 
requirements.  For  example,  a 
transformer  may  require  very  high 
dielectric  strength,  or  a  heat  transfer 
system  for  a  chlorine  manufacturing 
process  could  require  compatibility 
with  the  process  stream. 

Users  should  note,  however,  that  use 
of  a  PFC  should  be  a  last  resort.  As  the 
proposed  determination  states,  PFCs 
should  be  used  "only  where  no  other 
alternatives  are  technically  feasible  due 
to  safety  or  performance  requirements." 
This  statement  requires  users  to  conduct 
a  thorough  search  for  other  substitutes. 


Although  EPA  does  not  require  users  to 
submit  information  on  such  a  search, 
companies  must  keep  the  results  on  file 
for  future  reference. 

In  cases  where  users  must  adopt 
PFCs,  they  should  make  every  effort  to: 

•  Recover  and  recycle  these  fluids 
during  servicing 

•  Adopt  maintenance  practices  that 
reduce  leakage  as  much  as  is  technically 
feasible 

•  Recover  these  fluids  after  the  end  of 
the  equipment's  useful  life  and  either 
recycle  them  or  destroy  them 

•  Continue  to  search  for  other  long- 
term  alternatives 

Users  of  PFCs  should  note  that  if 
other  alternatives  become  available, 
EPA  could  be  petitioned  to  list  PFCs  as 
unacceptable  due  to  the  availability  of 
other  suitable  substitutes.  If  such  a 
petition  were  granted.  EPA  may 
grandfather  existing  uses  but  only  upon 
consideration  of  cost  and  timing  of 
testing  and  implementation  of  new 
substitutes.  In  addition,  while  this 
listing  allows  for  use  of  PFCs  in  some 
new  systems,  a  petition  indicating 
widespread  design  of  systems  using 
PFCs  where  other  alternatives  exist 
could  adversely  impact  any 
grandfathering  decisions. 

EPA  believes  these  end-uses  are 
covered  under  section  608  of  the  CA.\ 
and  encourages  voluntary  compliance 
with  the  recycling  and  leak  repair 
provisions  of  that  rule  until  new 
rulemakings  specifically  address  non- 
ozone-depleting  refrigerants. 

c.  Unacceptable  Substitutes. 

(1)R-403B 

R-403B,  which  consists  of  HCFC-22, 
R-218,  and  propone,  is  proposed 
unacceptable  as  a  substitute  for  R-502 
in  the  following  new  and  retrofitted  end 
uses: 

•  industrial  process  refrigeration; 

•  cold  storage  warehouses; 

•  refrigerated  transport; 

•  retail  food  refrigeration; 

•  commercial  ice  machines;  and 

•  household  freezers. 

R-218,  perfluoropropane,  has  an 
extremely  high  GWP  and  lifetime. 
Although  this  substitute  may  offer 
energy  ef^ciency  gains,  its  lifetime  and 
direct  GWP  pose  additional  risk  beyond 
that  of  other  substitutes  for  these  end- 
uses.  In  particular,  the  lifetime  of  R-218 
is  over  2000  years,  which  means  that 
global  warming  and  other  effects  would 
be  essentially  irreversible.  EPA  believes 
that  while  other  substitutes  may  have 
high  GWPs.  they  do  not  exhibit  such 
long  lifetimes. 

(2)  R-405A 

R—i05A,  which  is  composed  of  HCFC- 
22,  HFC-152a,  HCFC-142b,  and  R-cJl<<. 
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is  proponed  vnaccffptcAtltf  as  i.     =:  >:;fnle 
for  CFC-12,  R-SO().  and  R-502  in  the 
fnllormyg  new  and  rrim fitted  end-nsefi. 

•  comruercia!  comfort  air 
conditioning; 

•  imiustrial  prw.tfss  refrigeration; 

•  irr  skating  rinks; 

•  cold  storage  warehous«rt; 

•  refrigerated  transport; 

•  retail  food  refrigeration; 

•  vending  maiiunes; 

•  water  coolers; 

•  commercial  ice  mai:hines: 

•  household  refrigerators; 

•  household  freezers; 

•  residential  debumidiiiBrs;  and 

•  motor  vehicle  air  conditioniijg 
R-405A  was  listed  as  HCFC/HFC/ 

lluoroaliane  Blend  A  in  previous 
notices.  R-405A  contains  a  high 
proportion  of  R-c318. 
cycloperfluorobutane.  which  has  «n 
extremely  high  CWP  and  lifetime. 
Althou^jh  tiiis  substitute  may  offer 
energy  efficJency  gains,  its  lifetime  arvd 
dirtH:t  CWP  pose  additional  risk  beyond 
that  of  other  substitutes  for  these  end- 
uses.  In  particular,  the  lifetime  of  R- 
c.T  18  is  over  3000  years,  which  means 
that  global  wanning  and  other  effects 
would  be  essentially  irreversible.  EPA 
believes  that  while  other  substitutes 
may  have  high  GWPs.  they  do  not 
exhibit  such  long  lifetimes. 

(3)  Hydrocarbon  Blend  8 

Hydrocarbon  Blend  B  is  propound 
unacceptable  as  a  substitute  for  CFC-12 
in  the  following  new  ajid  retrofitted  end- 
uses: 

•  commercial  comfort  air 
conditioning; 

•  ice  skatiiig  rinks. 

•  coki  Aonfft  warehouses. 

•  wfrifleratsd  transport; 

•  retail  food  refrigeration; 

•  veodiog  naachiiies; 

•  water  coolers: 

•  commereial  ioe  ma<:liiDes; 

•  household  refrigeralorr. 

•  houserhoid  freezers; 

•  residential  detiuixiidifi«rs;  and 

•  motor  vehicle  air  conditioning 
Flammability  is  tl»e  primary  ixm/uem. 

EPA  believes  tiie  use  of  this  substitute 
in  very  teaky  uses  like  motor  vehicle  air 
(X>nditioni[ig  any  pose  a  high  risk  of 
hre.  F^PA  requires  a  risk  asaessraent  be 
oonduiled  to  demoostrate  this  blend 
may  be  takhf  used  in  any  CFC-12  end- 
umsK.  The  manufacturer  of  this  blend  has 
not  sulNnitted  such  a  risk  assessment, 
and  fiPA  tbereiure  finds  it  unacceptcible. 

(41  Flammable  Substitutes 

Flammable  substitutes,  defined  as 
having  flammability  limits  as  measured 
according  to  ASTM  ESftl  ix-ith 
iiiodificatkms  ittcluded  in  Society  of 


Automotive  Engineers  Recommended 
Practice  Ji€S7.  including  blends  which 
become  flammable  during  fractionation, 
are  proposed  unacceptable  as 
substitutes  for  CFC-t2  in  retrofitted 
motor  vehicle  air  conditioning  systems. 

FLaoioiable  reiir^erants  differ  from 
traditional  subslances  in  several  ways: 
potential  gains  in  energy  efficiency, 
rediic  lions  in  direct  contribution  to 
global  warming,  and  additional  risks 
from  fire.  Flaamahle  refrigerants  may 
be  good  substitutes  in  systems  designed 
with  fire  risks  in  mind.  In  addition,  in 
certain  circumstances,  they  may  serve 
well  as  substitutes  in  retrofit  tises.  EPA 
encourages  resenTf.-h  efforts  into  the  use 
of  fTammatile  refrigerants,  but  remains 
contxjmed  about  the  dangers.  Be(.ause  of 
these  concerns.  EPA  has  established  tlie 
requirement  thai  manufacturers  of 
flammable  refrigerants  conduct  detailed 
risk  assessments  in  all  end-uses.  The 
risks  from  flammabihty  are  extremely 
sensitive  to  the  size  of  charge  and  tsnd- 

USt). 

In  MVACS.  flammable  refrigerants 
po.se  risks  not  found  in  stationary 
equipment.  itK,iuding  the  potential  for 
(X)llisions.  the  placement  of  the 
condenser  diret.lly  behind  the  grille, 
flexible  hoses  vvhi(  h  could  be 
puiuJured.  the  hazard  to  technicians 
who  are  expecting  to  liandle  flammable 
fluids,  the  danger  to  passengers  from 
evaporator  leaks,  and  the  dangers  to 
personnel  involved  in  disposal  of  old 
automobiles.  Due  to  the  length  of  SNAP 
review,  certain  sulitUitutes  have  been 
marketed  which  EPA  believes  may  pose 
substantial  risk  to  users.  The  intent  of 
the  90-day  review  process  was  r>ot  to 
allow  manufacturers  to  market  risky 
substitutes,  tmt  rather  to  ensure  a 
thorough  review.  Be<;au8e  of  potential 
risks  to  users  and  ser\  i(«  personnel. 
EPA  finds  it  ne<»ssar\-  to  find  ail 
flammable  substitutes  unacx:eptable  in 
retrofitted  automotive  air  conditio«ing 
to  prevent  hazardous  substitutes  from 
being  marketed  prior  to  a  thorough  risk 
assessment. 

FPA  continues  to  encourage 
investigation  of  ail  substitute 
refrigerants,  iiidikding  flamraabk* 
subslances.  This  unacceptable 
determination  only  applies  to  retnrGtted 
MVACS.  If  a  manufacturer  wishes  an 
ac<neptable  determination  for  a 
flaniinable  substitute  in  MVACS.  this 
risk  assesMtwnt  must  be  conducted  in  a 
scierrtifi<:al1y  valid  manner.  EPA  will 
nonsider  snoh  a  risk  assessnrient  Ln  any 
determination  on  the  substitute. 


B.  Solvents 

1.  Acceptable  Subject  to  Use  Conditions 

a.  Electronics  Cleaning.  {!)  HCFC-225 
ca/cb.  HCFC-225  is  proposed  acceptable 
subject  to  uae  conditions  as  a  substitute 
for  CFC-1 1 3  and  MCF  in  electronics 
cleaning.  The  HCFC-225  ca  isomer  has 

a  company -set  exposure  limit  of  25 
ppin.  The  company  set  exposure  limit  of 
the  HCFC-225  cb  isomer  is  250  ppm. 
These  Umits  should  be  readily 
achievable  siru;e  HCFC-22S  is  onJy  sold 
commercially  as  a  (45%/50%)  blend  of 
-t;a  and  -ch  isomers.  In  addition,  tiie 
vapor  degreasLug  and  coW  cleaning 
equipment  where  HCFC-225  is  used, 
typically  has  very  low  emissions. 

b.  Precision  Oeaning.  {1)  HCFC-225  " 
rji/cb.  HCFC-225  is  proposed  acceptable 
subjed  to  use  conditions  as  a  substitute 
for  CFC-1 1 3  and  MCF  in  precision 
cleaning.  The  HCFC-225  ca  isomer  has 

a  company-set  exposure  limit  of  25 
ppm.  The  company  set  exposure  Umit  of 
the  HCFC-225  ch  isomer  is  250  ppm. 
These  limits  should  be  readily 
achievable  since  HCI-X>225  is  only  sold 
commeKxally  as  a  (45%y50%)  blend  of 
-ca  and  -cb  isomers.  In  addition,  the 
vapor  degreastag  and  cold  cleaning 
equipment  where  HCP'C-225  is  used, 
typically  has  very  low  emissions. 

2.  Unacceptable  Substitutes 

a.  A4etoliiCieaning.  (1) 
Dibroa*ouiethane.  Dibmmomethane  is 
proposed  as  an  unacceptable  substitute 
for  CFC-1 13  and  MCF  in  ntetals 
cleaning.  Dibromomethane  has  a 
comparatively  h^  ODP  and  other 
alternatives  exist  which  do  not  pose 
comparable  risk. 

b.  Electronics  Cleaning.  (2) 
Dibromoiuelhane.  Dibroaioiiwthane  is 
profxtsed  as  an  unacceptable  substitute 
for  CFC~1 13  and  MCF  in  electronics 
cleaning.  Dibrcmomelliane  has  a 
comparatively  high  ODP  and  other 

a  1 1  eruati  ves  exist. 

c.  Precision  Cleaning.  (3) 
Dibromoraethane.  Dibromomethane  is 
proposed  as  an  unacceptable  subsiitute 
for  CFC-1 1 3  and  MCF  ia  precision 
cleaning.  Dibromomethane  has  a 
comparatively  high  ODP  ajuj  other 
alternatives  exist. 

C.  Fire  Suppression  and  Explosion 
Protectioe 

1.  Proposed  Acx»ptable  Subject  to  Use 
Conditions 

a.  Total  Flooding  Agents.  (1)  C^Fk. 
C  jF«  /'*  proposed  acceptMe  os  a  Holon 
1301  itubstitute  tnhere  otiyer  alternatives 
are  not  technically  feasible  due  to 
performance  or  safety  requirements,  (a) 
Due  to  their  physical  or  ciwmical 


properties  or  (b)  where  human  exposure 
to  the  agents  may  approach 
cardiosensitization  levels  or  result  in 
other  unacceptable  health  effects  under 
normal  operating  conditions.  This 
proposed  agent  is  subject  to  the  same 
use  conditions  stipulated  for  all  total 
flooding  agents,  that  is: 

•  Where  egress  from  an  area  cannot 
be  accomplished  within  one  minute,  the 
employer  shall  not  use  this  agent  in 
concentrations  exceeding  its  NOAEL. 

•  Where  egress  takes  longer  than  30 
seconds  but  less  than  one  minute,  the 
employer  shall  not  use  the  agent  in  a 
concentration  greater  than  its  LOAEL. 

•  Agent  concentrations  greater  than 
the  LOAEL  are  only  permitted  in  areas 
not  normally  occupied  by  employees 
provided  that  any  employee  in  the  area 
can  escape  within  30  seconds.  The 
employer  shall  assure  that  no 
unprotected  employees  enter  the  area 
during  agent  discharge. 

Cup  burner  tests  in  heptane  indicate 
that  CiFs  can  extinguish  fires  in  a  total 
flood  application  at  concentrations  of 
7.30  per  cent  and  therefore  has  a  design 
concentration  of  8.8  per  cent.  The 
cardiotoxicity  NOAEL  of  30  per  cent  for 
this  agent  is  well  above  its 
extinguishment  concentration  and 
therefore  is  safe  for  use  in  occupied 
areas.  This  agent  can  replace  Halon 
1301  by  a  ratio  of  2  to  1  by  weight. 

Using  agents  in  high  concentrations 
poses  a  risk  of  asphyxiation  by 
displacing  oxygen.  With  an  ambient 
oxygen  level  of  21  per  cent,  a  design 
concentration  of  22.6  per  cent  may 
reduce  oxygen  levels  to  approximately 
16  per  cent,  the  minimum  level 
considered  to  be  required  to  prevent 
impaired  judgement  or  other 
physiological  effects.  Thus,  the  oxygen 
level  resulting  from  discharge  of  this 
agent  must  be  at  least  16  per  cent. 

C<F«  has  no  ozone  depletion  potential, 
and  is  nonflammable,  essentially  non- 
to.xic.  and  is  not  a  VOC.  However,  this 
agent  has  an  atmospheric  lifetime  of 
3,200  years  and  a  100-year  CWP  of 
6100.  Due  to  the  long  atmospheric 
lifetime  of  C^Fh,  the  Agency  is  finding 
this  chemical  acceptable  only  in  tho.se 
limited  instances  where  no  other 
alternative  is  technically  feasible  due  to 
performance  or  safety  requirements.  In 
most  total  flooding  applications,  the 
Agency  believes  that  alternatives  to  C-,Fk 
exist.  EPA  intends  that  users  select  C^Fs 
out  of  need  and  that  this  agent  be  used 
as  the  agent  of  last  resort.  Thus,  a  user 
must  determine  that  the  requirements  of 
the  specific  end-use  preclude  use  of 
other  available  alternatives. 

Users  must  observe  the  limitations  on 
C^Fk  acceptability  by  undertaking  the 
following  measures:  (i)  conduct  an 


evaluation  of  foreseeable  conditions  of 
end  use;  (ii)  determine  that  human 
exposure  to  the  other  alternative 
extinguishing  agents  may  approach  or 
result  in  cardiosensitization  or  other 
unacceptable  toxicity  effects  under 
normal  operating  conditions;  and  (iii) 
determine  that  the  physical  or  chemical 
properties  or  other  technical  constraints 
of  the  other  available  agents  preclude 
their  use. 

EPA  recommends  that  users  minimize 
unnecessary  emissions  of  this  agent  by 
limiting  testing  of  C^Fh  to  that  which  is 
essential  to  meet  safety  or  performance 
requirements;  recovering  C^Fi,  from  the 
fire  protection  system  in  conjunction 
with  testing  or  servicing;  and  destroying 
or  recycling  C^Fk  for  later  use.  EPA 
encourages  manufacturers  to  develop 
aggressive  product  stewardship 
programs  to  help  users  avoid  such 
unnecessary  emissions. 

(2)  CF3I.  CFjI  is  proposed  acceptable 
as  a  Halon  1301  substitute  in  normally 
unoccupied  areas.  Any  employee  that 
could  possibly  be  in  the  area  must  be 
able  to  escape  within  30  seconds.  The 
employer  shall  assure  that  no 
unprotected  employees  enter  the  area 
during  agent  discharge. 

CFU  (Halon  13001)  is  a 
fluoroiodocarbon  with  an  atmospheric 
lifetime  of  only  1.15  da>sdue  to  its 
rapid  photolysis  in  the  presence  of  light. 
The  resulting  CWP  of  this  agent  is  less 
than  one.  and  its  ODP  when  released  at 
ground  level  is  hkely  to  be  extremely 
low,  with  current  conservative  estimates 
ranging  from  .008  to  .01.  Complete 
analysis  of  the  ozone  depleting  potential 
of  this  agent  Will  be  available  in  the  near 
future. 

Anticipating  EPA's  concern  about 
releases  of  CFU  from  aircraft,  and  the 
associated  likelihood  of  a  higher  ODP 
value  when  released  at  altitude,  the 
military  has  conducted  an  analysis  of 
historical  releases  of  Halon  1301  from 
both  military  and  commercial  ainraft. 
Initial  assessment  indicate  that 
emissions  from  U.S.  military  aircraft 
appear  to  have  averaged  about  56 
pounds  annually,  of  which  2  pounds 
were  emitted  above  30,000  feet. 
Commercial  aircraft  worldwide  released 
an  estimated  average  of  933  pounds  of 
Halon  1301  annually,  of  which  158 
pounds  was  released  above  30,000  feet. 
While  EPA  is  awaiting  the  results  of  the 
ODP  calculations  of  CFd,  it  is  unlikely 
that  such  low  emissions  at  high  altitude 
will  pose  a  significant  threat  to  the 
ozone  layer. 

Interest  in  this  agent  is  very  high 
because  it  may  constitute  a  drop-in 
replacement  to  Halon  1301  on  a  weight 
and  volume  basis.  Initial  tests  have 
shown  its  weight  equivalence  for  fire 


extinguishment  to  be  1.36,  and  its 
volume  equivalence  to  be  1.0,  while  for 
explosion  inertion  it  is  1.42  and  1.04 
respectively.  The  research  community  is 
continuing  to  qualify  the  properties  of 
this  agent,  including  its  materials 
compatibility,  its  storage  stability  and 
its  effectiveness.  While  the 
manufacturer's  SNAP  submission  only 
requests  listing  in  normally  unoccupied 
areas,  preliminary  cardiosensitization 
data  received  by  the  Agency  indicate 
that  CF3I  has  a  NOAEL  of  0.2  per  cent 
and  a  LOAEL  of  0.4  per  cent,  and  thus 
this  agent  would  not  suitably  be  for  use 
in  normally  occupied  areas. 

(3)  Gelled  Halocarbon/Dry  Chemical 
Suspension.  Gelled  Halocarhon/Dry 
Chemical  Suspension  is  proposed 
acceptable  as  a  Halon  1301  substitute  ;/) 
normally  unoccupied  areas.  Any 
employee  who  could  possibly  be  in  the 
area  must  be  able  to  escape  within  30 
seconds.  The  employer  shall  assure  that 
no  unprotected  employees  enter  the  area 
during  agent  discharge. 

The  manufacturer  is  proposing  to 
blend  either  of  two  halocarbons  (HFC- 
125  or  HFC-134a)  with  either 
ammonium  polyphosphate  (which  is 
not  corrosive)  or  monoammonium 
phosphate  (which  is  corrosive  on  hard 
surfaces).  An  initial  assessment  of 
inhalation  toxicology  of  fine  particulates 
indicates  that  some  risk  exists  of 
inhalation  exposure  when  the  particles 
are  below  a  certain  size  compared  to  the 
mass  per  cubic  meter  in  air.  Particle 
sizes  less  than  10  to  15  microns  and  a 
mass  above  the  ACGIH  nuisance  dust 
levels  raise  concerns  which  need  to  be 
further  studied.  In  a  total  fiooding 
application,  the  exposure  levels  may  be 
of  concern.  In  addition,  because  the 
discharge  of  powders  obscures  vision, 
evacuation  could  be  impeded.  EPA  is 
asking  manufacturers  of  total  flooding 
systems  using  powdered  aerosols  to 
submit  to  the  Agency  a  review  of  the 
medical  implications  of  inhaling 
atmospheres  flooded  vyith  fine  powder 
particulates.  While  the  manufacturer 
requested  a  SNAP  listing  for 
unoccupied  areas  only.  EPA  would  not 
consider  its  use  in  occupied  areas  until 
the  requested  peer  review  is  complete. 
Meanwhile,  EPA  is  finding  this 
technology  acceptable  for  use  in 
normally  unoccupied  areas. 

For  further  discussion  of  this  agent, 
including  a  review  of  particle  size 
distributions,  see  the  listing  under 
"Streaming  Agents — Acceptable." 

(4)  Inert  Gas/Powdered  Aerosol 
Blend.  Inert  Gas/Powdered  Aerosol 
Blend  is  acceptable  as  a  Halon  1301 
substitute  in  normally  unoccupied 
areas.  In  areas  where  personnel  c;ould 
po.ssibly  be  present,  as  in  a  cargo  area. 
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the  employer  shall  provide  •  pre- 
dischaq)*  eaployae  aiam  cspabie  of 
beinf;  perrvivj^H  above  ambient  li^t  or 
noist'  levH-.  U)'  jhjrting  eiupkmw* 
before  aystem  dischar^.  The  pre- 
dischargu  aiann  sfaali  provide 
employeea  tiae  to  aaialjr  «xi1  tha 
disi:harxe  area  prior  to  system  diwiiarKe. 

This  aitemative  af^ent  is  fctrmuiated 
trooi  a  mixture  of  dry  powders  preaaed 
to>}Bther  uUo  p»li  form.  Upon  exposure 
to  heat  from  a  fire,  a  pyrotedmic  char>?e 
initiates  a  series  of  exothemuc  gas- 
produciAg  reactkna  compoaad  mainly 
of  a  mixture  of  nitro^eii.  cafbon  dioxide 
and  water  vapor,  with  small  amounts  of 
cai^n  monoxide,  nitrous  oxide, 
nitrojjen  dioxide,  and  solid  residues. 
The  oxTj?en  level  in  the  room  is  largely 
depleted,  thus  extineuishin^  the  fire. 

The  manufacturer  nas  proposed  this 
technology  for  use  in  oorraally 
Linoc<:upied  areas  only,  such  as  engine 
i)a<;eiles  md  engine  compartments, 
aircraft  dry  bay  areas  and  unoccupied 
cargo  areas.  Comparing  agents  alone, 
deployoient  of  2.0  pounds  of  this  agent 
at  400T''  has  an  equivalent  fire 
suppression  effei-liveness  to  1.0  pound 
of  Halon  1301  at  70*F. 

This  agent  has  no  ODP.  The  carbon 
dioxide  generated  in  the  combuslion  of 
this  agent  has  a  GWP  of  1. 

2.  Proposed  Acceptable  Subject  to 
Narrowed  Use  Limits 

a.  TotaJ  Flooding  Agents.  (1)  C.Fk. 
CiF^  is  proposed  acceptable  as  a  Halon 
1301  substitute  where  other  alternatives 
are  not  technically  feasible  due  to 
perfonnance  or  safety  requirements:  a) 
due  to  their  physical  or  chemical 
properties  or  bl  where  human  exposure 
tn  the  agents  may  approach 
cardiosensitization  levels  or  result  in 
other  unacceptable  health  effects  under 
normal  operating  conditions.  This  agent 
is  subjec:t  to  the  use  conditions 
stipulated  for  bll  total  flooding  agents, 
that  is: 

•  Where  egress  from  an  area  caiuiot 
t)e  accomplished  within  one  minute,  tlte 
employer  shall  no<  use  this  agent  in 
(umczeiilrations  exceeding  its  NK3AEI.. 

•  VVbere  egress  takes  longer  than  3t) 
seconds  but  less  tlian  one  inmute.  the 
employer  shall  not  use  the  agent  in  a 
concentration  greater  than  its  LOAEL 

•  Agent  concentrations  greater  than 
the  LOAEL  are  only  permitted  in  areas 
not  normally  occupied  by  employees 
provided  that  aay  employee  in  the  area 
(an  escape  within  30  seconds.  The 
employer  shall  assure  thai  ito 
unprotected  employees  enter  the  area 
during  agent  discharge. 

Cup  burner  tests  in  heptane  indicate 
that  C^Fk  can  extinguish  fires  in  a  total 
flood  application  at  conceotrations  of 


7.30  percent  and  theniijft  .lus  a  desi^j 
concentiatiffli  of  8.6  paroaai.  The 
cardiotoxicNOAEL of  10  percent  for 
this  agent  is  well  above  its 
extiDguishment  ooncentnlion: 
therefore,  it  is  aafe  far  use  in  occupied 
areas.  Thia  iffint  has  a  wei^ 
equtvaleaca  of  two-to-one  by  ¥fn^ 
compared  to  Halon  1301. 

Usiof  agents  in  high  coooeittrations 
poses  a  risk  of  asphyxiation  by 
displacing  oxygen.  With  an  ambient 
oxygen  iwrel  of  21  per  cent,  a  design 
conceatralkHi  of  22.6  per  cent  may 
reduce  oxygen  levels  to  approximately 
16  per  caot,  the  minimum  level 
considered  to  be  required  to  prevent 
impaired  [udgement  or  other 
physiological  effects.  Thus,  the  oxygen 
level  resuhing  from  discharge  of  this 
agent  must  be  at  least  16  per  cent. 

This  agent  has  an  atmospheric 
lifetime  of  3,200  years  and  a  100-yoar 
GWP  of  6.100.  Due  to  the  long 
atmospheric  lifetime  of  C  Jk.  the 
Agency  is  finding  this  chemical 
acceptable  only  in  those  limited 
instances  where  no  other  alternative  is 
technically  feasible  due  to  performance 
or  safety  requirements,  hi  most  total 
flooding  applications,  the  Agency 
believes  that  alternatives  to  C:«Fn  exist. 
EPA  intends  that  users  select  C*Fk  out 
of  need  and  that  this  agent  be  used  as 
the  agent  of  last  resort.  Thus,  a  user 
must  determine  that  the  requirements  of 
the  specific  end-use  preclude  use  of 
other  available  alternatives. 

Users  must  observe  the  limitations  on 
CiFh  acceptability  by  undertaking  the 
following  measures:  (i)  conduct  an 
evaluation  of  foreseeable  conditions  of 
end  use;  (ii)  determine  that  human 
exposure  to  the  other  alternative 
extinguishing  agents  may  approach  or 
result  in  cardiose:isitization  or  other 
unacceptable  toxicity  effects  under 
normal  operating  conditions;  and  (iii) 
determine  that  the  physical  or  chemical 
projHJTties  or  other  technical  constraints 
of  the  other  available  agents  preclude 
their  use. 

EPA  recommends  that  users  minimize 
unnecessary  emissions  of  this  agent  by- 
limiting  testing  of  C»Fk  to  that  which  is 
essential  to  meet  safety  or  performance 
requirements;  recovering  C.iF«c  from  the 
fire  protection  system  in  conjunction 
with  testing  or  servicing:  and  destroying 
or  rocychng  C,iF.i  for  later  use.  EPA 
encourages  manufacturers  to  develop 
aggressive  product  stewardship 
programs  to  help  users  avoid  such 
unnecessary  emissions. 

(2)  Sulfur  liexafluoride  (SF,,).  SfV,  is 
acceptable  for  use  as  a  discharge  test 
agent  in  military  uses  only.  Sulfur 
Hexaflttoride  is  a  nonilamxu^le. 
nontoxic  gas  which  is  colorless  and 


odorless-  With  a  density  of 
approximately  fivehaas  that  of  air.  it 
is  one  of  the  heavtest  known  gases.  SFc 
is  relatively  inert,  and  has  an 
atmospheric  liietime  of  3.200  years, 
with  a  100-year,  SOO-vear.  and  1 .000- 
year  GW?  of  16.100.  26,1 10  afid  32303 
respectively. 

This  agent  has  been  developed  by  the 
U.S.  Nary  as  a  test  gas  simulant  in  place 
of  halon  in  new  baton  total  flooding 
systems  on  ships  which  have  been 
under  construction  prior  to 
identification  and  qualification  of 
substitute  agents.  Halon  sy«^ems  are  no 
longer  included  in  designs  for  new 
ships.  The  Navy  estimates  its  annual 
usage  to  be  less  than  10,000  pounds 
annually,  decreasing  over  time.  Thus, 
the  Agency  believes  that  the  quantities 
involved  are  not  signific-ant. 

While  SFf,  is  not  currently  used  in  the 
commercial  sector  and  new  halon 
systems  are  rarely  installed,  EPA  i« 
proposing  a  narrowed  use  limit  to 
ensure  that  emissions  of  this  agent 
remain  minimal.  The  NFTA  12a  and 
NFPA  2001  standards  recommend  that 
halon  or  other  total  flooding  gases  not 
be  used  in  discharge  testing,  but  that 
alternative  methods  of  ensuring 
enclosure  and  piping  integrity  and 
system  functioning  be  used.  Alternative 
methods  can  often  be  used,  such  as  the 
"door  fan"  test  for  enclosure  integrity. 
UL  1058  testing  to  ensure  system 
functioning,  pneuinatic  test  of  installed 
piping,  and  a  "puff"  test  to  ensure 
against  internal  blockages  in  the  piping 
network.  These  stringent  design  and 
testing  requirements  have  largely 
obviated  the  need  to  perform  a 
discharge  test  for  total  flood  systems 
containing  either  Halon  1301  or  a 
substitute  agent 

3.  Proposed  Unacceptable 

o.  Total  Hooding.  (1)  Hrc-32.  HFC- 
32  is  proposed  unacceptable  as  a  total 
flooding  agent.  HFC-32  has  been 
determined  to  be  flammable.  v\ith  a 
large  flaramability  range,  and  is 
therefore  inappropriate  as  a  halon 
substitute  when  used  as  a  pure  agent. 
This  agent  was  proposed  acceptable  in 
the  first  SNAP  proposed  rulemaking  (58 
FR  28093.  May  12,  1993)  but  public 
comment  received  indicated  agreement 
about  the  flammability  characteristics  of 
this  agent.  EPA  is  not  aware  of  any 
interest  in  commercializing  this  agent  as 
a  fire  suppression  agent. 

IV.  Administrative  Requirements 

A.  Executive  Order  J 2866 

Under  ExecuUve  Order  12866,  (58  FT? 
51735:  October  4.  1993)  the  Agency 
must  determine  whether  the  regulatory 


action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602.  requires  that  federal 
agencies  examine  the  effects  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  final  rule-making, 
it  must  prepare  a  regulatory  flexibility 
analysis  (RFA).  Such  an  analysis  is  not 


required  if  the  head  of  tlie  Agency 
certifies  that  a  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities, 
pursuant  to  5  U.S.C.  605(b). 

The  agency  believes  that  this  final 
rule  will  not  have  a  significant  effect  on 
a  substantial  number  of  small  entities 
and  has  therefore  concluded  that  a 
formal  RFA  is  unnecessary.  Because 
costs  of  the  SNAP  requirements  as  a 
whole  are  expected  to  be  minor,  the  rule 
is  unlikely  to  adversely  affect 
businesses,  particularly  as  the  rule 
exempts  small  sectors  and  end-uses 
from  reporting  requirements  and  formal 
Agency  review.  In  fact,  to  the  extent  that 
information  gathering  is  more  expensive 
and  time-consuming  for  small 
companies,  this  rule  may  well  provide 
benefits  for  small  businesses  anxious  to 
examine  potential  substitutes  to  any 
ozone-depleting  class  I  and  class  II 
substances  they  may  be  using,  by 
requiring  manufactures  to  make 
information  on  such  substitues 
available. 

C.  Papenwrk  Heduction  Act 

The  EPA  has  determined  that  this 
proposed  rule  contains  no  information 
requirements  subject  to  the  Paperwork 
Reduction  Act  44  U.S.C.  3501  et  seq. 

V.  Additional  Information 

Contact  the  Stratospheric  Protection 
Hotline  at  l-«0a-296-1996.  Monday- 
Friday,  between  the  hours  of  10  a.m. 
and  4  p.m.  (EST). 


For  mote  infcMrmation  on  the  Agency's 
process  for  administering  the  SNAP 
program  or  criteria  for  evaluation  of 
substitutes,  refer  to  the  SNAP  final 
rulemaking  published  in  the  Federal 
Register  on  March  18,  1994  (59  FR 
13044).  Federal  Register  notices  tan  be 
ordered  from  the  Government  Printing 
Office  Order  Desk  (202)  783-3238;  the 
citation  is  the  date  of  publication. 
Notices  and  rulemaking  under  the 
SNAP  program  can  also  be  retrieved 
electronically  from  EPA's  Technology 
Transfer  Network  (TTN).  Clean  Air  Ad 
Amendment  Bulletin  Board.  The  access 
number  for  users  with  a  1200  or  2400 
bps  modem  is  (919)  541-5742.  For  users 
with  a  9600  bps  modem  the  access 
number  is  (919)  541-1447.  For 
assistance  in  accessing  this  ser\'ice,  call 
(919)  541-5384  during  normal  business 
hours  (EST). 

List  of  Subjects 

40  CFR  Port  y 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Fart  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Reporting  and 
recordkeeping  requirments. 

Dated;  SrptfmtH-r  If..  1944 
Carol  M.  Browner, 

A  dm  in  istrti  tnr 


Appendix  A  to  the  Preamble:  Summary  of  Proposed  L)<K:isions 

Refrigerants — Proposed  Acceptable  Subject  to  Use  Conditions 


End-Use 


CFG- 12  Automobile 
Motor  Vehicle  Air 
Cofxjitionmg  (Ret- 
rofit and  New 
EquipmenVNIKS). 


Sut)strtute 


HFC-134a,  R- 
401C,  HCFC 
Btend  Beta 


Decision 


Proposed  accept- 
able when  (1) 
used  y>th  unique 
fittings  and  de- 
tailed Iat>e4s  and 
(2)  an  CFG-12 
has  been  re- 
moved from  the 
system  fxior  to 
retrofitting.  Refer 
to  the  text  for  a 
fun  description.. 


Comments 


EPA  Is  concerned  that  the  existence  of  several  substitutes  in  this  end-use 
may  increase  the  likelihood  of  significant  refrigerant  cross-contamination 
and  potential  failure  of  txjth  air  conditioning  systems  and  recovery/recycling 
equipment.  In  addition,  a  smooth  transition  to  the  use  of  substitutes  strongly 
depefKls  on  the  contimjed  punty  of  ttie  recycled  CFC-12  supply. 

For  the  purposes  of  ttvs  rule,  rw  distinction  is  made  tsetv^een  "retrotif"  and 
"drop-in"  refngerants;  retrofitting  a  car  to  use  a  new  refrigerant  includes  all 
procedures  thai  resuK  m  the  air  conditioning  system  using  a  new  refrig- 
erant 
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REFRK3ERANTS— Proposed  Acceptable  Subject  to  Narrowed  Use  Limits 


Refrigerants— Proposed  Unacceptable  Substitutes— Continued 


End-Use 

Substitute 

Decision 

Comments 

CFC-11.CFG-12, 

CiFii,  C^Fic).  C»,Fi2, 

Proposed  accept- 

Users rmjst  observe  the  limitations  on  PFC  acceptatMlity  by  determining  that 

CFC-113,  CFC- 

C^FhNO,  C^,4. 

able  only  where 

the  physical  or  chemical  properties  or  other  technical  constraints  of  the 

114,  CFC-115 

UF,,NO,  C7F,*, 

no  other  alter- 

other available  agents  preclude  their  use  Documentation  of  such  measures 

Non-Mechanical 

CtF.^NO.  CF,,. 

natives  are  tech- 

must be  available  lor  review  upon  request. 

Heat  Transfer 

C«F,^0,  AND 

nically  teasitjie 

The  pnncipal  environmental  characteristic  of  concern  for  PFCs  is  that  they 

(ReteoM  and 

CvF:,N. 

due  to  safety  of 

have  high  GWPs  and  long  atnnosphenc  lifetimes. 

New). 

periormance  re- 

quirements. 

■ ~ "    ' 

End-Use 


CFC-11.CFC-12, 
CFC-113,  CFC- 
114.  R-500  Cen- 
trifugal Chillers 
(Retrofit  and  New 
Equipment/NIKs). 


CFC-12  Recip- 
rocating Chillers 
(Retrofit  and  New 
Equipment/NIKs). 


CFC-11.  CFC-12. 
R-502  Industrial 
Process  Refrig- 
eration (Retrofit 
and  New  Equip- 
ment/NlKs). 


CFC-12,  R-502  Ice 
Skating  Rinks 
(Retrofit  and  New 
Equipment/NIKs) 


CFC-12.  R-502 
Cold  Storage 
Warehouses 
(Retroit  and  New 
Equtpment/NIKs) 


CFC-12.  R-500. 
R-502  Refrig- 
erated Transport 
(Retrofrt  and  New 
Equipment/NIKs). 


CFC-12.  R-602 
RetaH  Food  Re- 
frigeration (Retro- 
fit arxl  New 
Equipment/NIKs) 


REFRIGERANTS— PROPOSED  UNACCEPTABLE  SUBSTITUTES 


Substitute 


R-405A 


H>drocarbon  Blend 

Beta. 
R^05A 


Hyd»ocart)on  Blend 

Beta. 
R^OSB 


FM05A 

R-405A 


HydfOCartX)n  BlerxJ 

Beta. 
R-^03B 


R-405A 

Hydrocarbon  Blend 

Beta 
R-403B 


Decision 


R^OSA 


Hydrocartxxi  Blend 

Beta 
R-403B 


R-405A 


Hydrocartwn  Blend 
Beta 


Proposed  Unac- 
ceptable 


Proposed  Unac- 
ceptatile. 

Proposed  Unac- 
ceptable. 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 


Proposed  Unac- 
ceptat}le. 

Proposed  Unac- 
ceptable. 


Piopooed  Unac- 
ceptatjle. 

Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 

Proposed  Ur«c- 
ceptatiie 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable 


Comments 


R-405A  contains  R-c318,  a  PFC.  which  tias  an  extremely  high  GWP  and  life- 
time Other  suljsfitutes  exist  which  do  not  contain  PFCs. 


Flammability  is  a  serious  concern  Data  have  not  been  submitted  to  denv 
onstrate  rt  can  be  used  sately  m  this  end-use. 

R-405A  contains  R-c3i8.  a  PFC,  which  has  an  extremely  high  GWP  and  life- 
time. Other  substitutes  exist  which  do  not  contain  PFCs. 


Flamn^ability  is  a  serious  concern.  Data  have  not  Ijeen  submitted  to  dem- 
onstrate It  can  be  used  safely  in  this  end-use 

R-403B  contains  R-218,  a  PFC.  which  has  an  extremely  high  GWP  and  life- 
time. Other  substitutes  exist  which  do  not  contain  PFCs. 


R-405A  contains  R  c3l8,  a  PFC,  which  has  an  extren^ly  high  GWP  and  life- 
time. Other  suttstitutes  exist  which  do  not  contain  PFCs. 

R-405A  contains  R-c3i8,  a  PFC.  which  has  an  extremely  high  GWP  and  life- 
time Other  substitutes  exist  which  do  not  contain  PFCs. 


Flammability  is  a  serious  corKern  Data  have  not  tieen  sutjrrntted  to  dem- 
onstrate It  can  tie  used  safely  m  this  end-use 

R-403B  contains  R-218.  a  PFC.  which  has  an  exUemely  high  GWP  and  Irfe- 
time.  Other  substitutes  exist  which  do  not  contain  PFCs 


R-405A  contains  Rc3l8.  a  PFC,  which  has  an  extremely  high  GWP  and  life- 
time. Other  substitutes  exist  which  do  not  contain  PFCs. 

Flammatdlity  is  a  serious  concern.  Data  have  not  t)een  submitted  to  dem- 
onstrate It  can  be  used  safely  in  this  end-use. 

R-403B  contains  R-218.  a  PFC.  which  has  an  extremely  high  GWP  and  life- 
time Other  sutjstifutes  exist  which  do  not  contain  PFCs. 


R-405A  contains  R  c3i8,  a  PFC.  which  has  an  extremely  high  GWP  and  life- 
time Other  sutjstitutes  exist  which  do  not  contain  PFCs. 

Flammability  is  a  senous  corKern,  Data  have  rwt  been  subrrutted  to  den> 
onstrate  it  can  be  used  safely  in  this  end-use 

R-403B  contains  R-218.  a  PFC,  which  has  an  extremely  high  GWP  and  life- 
time. Other  substitutes  exist  which  do  not  contain  PFCs 


R-405A  contains  R-c3l8.  a  PFC.  which  has  an  extremely  high  GWP  and  iMe 
time  Other  substitutes  exist  which  do  not  contain  PFCs. 

Flammability  is  a  senous  concern.  Data  have  not  been  submitted  to  dem- 
onstrate rt  can  be  used  safely  in  this  end-use 


End-Use 


CFC-12.  R-502 
Commercial  Ice 
Machines  (Retro- 
fil  and  New 
Equipment/NIKs). 


CFOl  2  Vending 
Machines  (Retro- 
fit and  New 
EquipmenL'NIKs). 


CFC-12  Water 
Coolers  (Retrofrt 
and  New  Equip- 
ment/NIKs). 


CFC-12  Household 
Refrigerators 
(Retrofit  and  New 
EquipmenVNIKs). 


CFC-12.  R-502 
Household  Freez- 
ers (Retrofit  and 
New  Equipment' 
NIKs). 


CFC-12.  R-500 
Residential 
Dehumidifiers 
(Retrofrt  and  New 
Equipment/NIKs). 


CFC-12  Motor  Ve- 
hicle Air  Condi- 
tioners (Retrofit 
and  New  Equip- 
ment/NIKs). 


Substitute 


R-403B 


R-405A 


Hydrocartx>n  Blend 

Beta 
R-^05A  


Hydrocartxjn  Blend 

Beta. 
R-405A  


Hydrocarbon  Blend 

Beta. 
R-405A  


Hydrocartxin  Blend 

Beta. 
R-403B  


R-405A 


Hydrocarbon  Blend 

Beta. 
R-^05A  


Hydrocartx)n  Blend 

Beta. 
R-405A  


Hydrocartxjn  Blend 
Beta. 

Flammable  Sub- 
stitutes 


Decision 


Proposed  Unac- 
ceptable 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable 


Proposed  Unac- 
ceptable. 

Proposed  U.nac- 
ceptable 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptat))e. 

Proposed  Unac- 
ceptable 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 


Proposed  Unac- 
ceptable. 

Proposed  Unac- 
ceptable. 


Comments 


R-403B  contains  R-218,  a  PFC.  which  has  an  extremely  high  GWP  and  Ute- 
bme.  Other  substitutes  exist  which  do  not  contain  PFCs. 


R-405A  contains  R-c3l8,  a  PFC,  which  has  an  extremely  high  GWP  and  life- 
time. Other  substitutes  exist  whch  do  not  contain  PFCs. 

Flammability  is  a  senous  concern.  Data  have  not  tieen  submitted  to  dem- 
onstrate rt  can  be  used  safely  in  this  end-use 

R-405A  contains  R-c318,  a  PFC,  wtuch  has  an  extremely  high  GWP  and  hle- 
time.  Other  substrtutes  exist  whch  do  not  contain  PFCs. 


Flammability  is  a  senous  concern.  Data  have  not  been  subm'tted  to  dem- 
onstrate it  can  be  used  safely  in  this  end-use. 

R-405A  contains  R-c3l8,  a  PFC,  which  has  an  extremely  high  GWP  and  life- 
time. Other  substrtutes  exist  whch  do  rwt  contain  PFCs. 


Flammability  is  a  senous  concera  Data  have  not  been  submitted  to  derrv 
onstrate  rt  can  be  used  sately  in  this  erxJ-use. 

R-405A  contains  R-c3l8,  a  PFC.  which  has  an  extremely  high  GWP  and  life- 
time. Other  substrtutes  exist  whch  do  not  contain  PFCs. 


Flammability  is  a  senous  concern.  Data  have  not  tjeen  submitted  to  dem- 
or>strate  rt  can  be  used  safely  in  this  erxJ-use. 

R-403B  contains  R-218.  a  PFC.  whch  has  an  extremely  high  GWP  and  life- 
time. Other  substrtutes  exist  which  do  not  contain  PFCs. 


R-J05A  contains  R-c3l8.  a  PFC,  which  has  an  extremely  high  GWP  and  life- 
time. Other  substrtutes  exist  whch  do  rxx  contain  PFCs. 

FlammatMlrty  is  a  serious  corcem  Data  have  not  tjeen  sutxmtted  to  denv 
onstrate  rt  can  be  used  safely  in  this  end-use. 

R-405A  contains  R-c3l8,  a  PFC,  wtuch  has  an  extremely  high  GWP  and  life- 
time. Other  substitutes  exist  wtwh  do  not  contain  PFCs. 


Flammability  is  a  serious  corcern.  Data  have  rx)t  tieen  submrtted  to  de»Tv 

onstrate  rt  can  be  used  safely  in  this  end-use. 
R-405A  contains  R-c318,  a  PFC,  wtiich  has  an  extrenvely  high  GWP  and  We- 

time.  Other  substrtutes  exist  whch  do  noH  contain  PFCs 


Flammability  is  a  senous  concern.  Data  have  not  been  submitted  to  derr>- 

onstrate  it  can  be  used  safely  in  this  erxHise. 
The  risks  associated  with  using  flarrwnable  substrtutes  in  tfus  end-use  have 

not  been  addressed  by  a  nsk  assessnr>ent 
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Solvent  Cleaning  Sector— Proposed  Acceptable  Subject  To  Use  Conditions  Substitutes 


Application 

Substitute 

Decision 

Conditions 

Comments 

ElectroTDCS  Cleaning 

HCFC-225  ca/cb 

Acceptable  

Subject  to  the 

HCFC-225  ca/cb  WerxJ  is  offered  as  a  45%-ca/55%-cb 

w/CFC-n3.  MCF 

« 

company  set  ex- 
posure limit  ot 
25  ppm  o(  the 
-ca  isomer. 

blend.  The  company  set  exposure  limit  of  the  -ca  iso- 
mer IS  25  ppm  The  company  set  exposure  limit  of  the 
-cb  isomer  is  250  ppm.  It  is  ttie  Agency's  opinion  that 
with  ttie  low  emission  cold  cleaning  and  vapor 
degreasing  equipment  designed  for  this  use.  the  25 
ppm  limit  of  the  HCFC-225  ca  isomer  can  be  met. 
Tfie  company  is  sutxmtting  further  exposure  monitor- 
ing data 

Precision  Clearwng 

HCFC-225  ca/cb 

Acceptable 

Sut^ect  to  the 

HCFC-225  ca/'cb  blend  is  ottered  as  a  45%-ca/55%-cb 

w/CFC-113.  MCF 

company  set  ex- 
posure limit  of 
25  ppm  o(  the 
-ca  isomer 

blend.  The  company  set  exposure  limit  of  the  -ca  iso- 
mer IS  25  ppm  The  corrpany  set  exposure  limit  of  the 
-cb  isomer  is  250  ppm.  It  is  the  Agency's  opinion  that 
with  the  low  emission  cold  cleaning  and  vapor 
degreasing  equipment  designed  for  this  use.  the  25 
ppm  limit  of  the  HCFC-225  ca  isomer  can  be  met. 
Ttie  company  is  submitting  furttier  exposure  monitor- 
ing data 

Fire  Suppression  and  Explosion  Protection— Proposed  Acceptable  Subject  to  Use  Conditions-  Total 

Flooding  Agents 


Application 


Halon  1301  

Total  flooding  agents 


Substitute 


CFs 


Solvent  Cleaning  Sector— Proposed  Unacceptable  Substitutes 


End  use 

Substitute 

Decision 

Comments 

Metals  cleaning  w/ 

Dibromomethane 

Unacceptable  

High  ODP.  other  alternatives  exist. 

CFC-113 

Metals  cleaning  w/ 

Dibromomethane 

Unacceptable  

High  ODP;  other  attematives  exist. 

MCF 

Electronics  cleaning 

Dibromomethane 

Unacceptable  ..'. 

High  ODP,  ottier  alternatives  exist. 

w/CFC-113 

Electronics  cleaning 

Dibromomethane 

Unacceptatjie  

High  ODP;  ottier  alternatives  exist. 

w/MCF 

Precision  cleaning 

Dilxomomethane 

Unacceptable  

High  ODP;  other  alternatives  exist. 

w/CFC-113 

Precision  cleaning 

Dibromomethane 

Unacceptable 

High  OP'';  other  alternatives  exist. 

w/MCF. 

CF,I 


Decision 


Proposed  accept- 
able where 
other  alter- 
natives are  not 
technically  fea- 
sible due  to 
performance  or 
safety  require- 
ments: 

a.  due  to  their 
physical  or 
chemical  prop- 
erties, or 

b.  where  human 
exposure  to  the 
extinguishing 
agents  may  ap- 
proach cardio- 
sensitization 
levels  or  result 
in  ottier  unac- 
ceptable health 
effects  under 
normal  operat- 
ing conditions  .. 


Proposed  accept- 
atjle  in  norrtially 
unoccupied 
areas. 


Conditions 


Until  OSHA  es- 
tablishes appli- 
cable workplace 
requirements, 
EPA  proposes: 
For  occupied 
areas  from 
which  person- 
nel cannot  be 
evacuated  m 
one  minute,  use 
IS  permitted 
only  up  to  con- 
centrations not 
exceeding  the 
cardiotoxicity 
NOAEL  of  30. 

Although  no 
LOAEL  has 
been  estab- 
lished for  this 
product,  stand- 
ard OSHA  re- 
quirements 
apply.  I.e.  for 
occupied  areas 
from  which  per- 
sonnel can  be 
evacuated  or 
egress  can 
occur  between 
30  and  60  sec- 
onds, use  is 
permitted  up  to 
a  concentration 
not  exceeding 
the  LOAEL. 

All  personnel 
must  be  evacu- 
ated before 
concentration  of 
C^Fk  exceeds 
30%. 

Design  concentra- 
tion must  result 
in  oxygen  levels 
of  at  least  16%. 

EPA  proposes 
that  any  em- 
ployee who 
could  possibly 
be  in  the  area 
must  t>e  able  to 
escape  within 
30  seconds. 
The  employer 
shall  assure 
that  no  unpro- 
tected employ- 
ees enter  the 
area  dunng 
agent  discharge 


Comments 


The  comparative  design  concentration  based  on  cup 
burner  values  is  approximately  8.8%. 

Users  must  observe  the  limitations  on  PFC  accept- 
ability by  making  reasonable  efforts  to  undertake 
the  following  measures: 

(i)  conduct  an  evaluation  of  foreseeable  conditions  of 
end  use; 

(ii)  determine  that  human  exposure  to  the  other  alter- 
native extinguishing  agents  may  approacti  or  result 
in  cardiosensitization  or  other  unacceptable  toxicity 
effects  under  normal  operating  conditions;  and 

(III)  determine  ttiat  the  physical  or  chemical  properties 
or  other  technical  constraints  of  the  other  available 
agents  preclude  their  use; 

Documentation  of  such  measures  must  be  available 
for  review  upon  request. 

The  principal  environmental  charactenstic  of  concern 
for  PFCs  IS  that  they  have  high  GWPs  and  long  at- 
mospheric lifetimes.  Actual  contnbutions  to  gfobal 
warming  depend  upon  the  quantities  of  PFCs  emit- 
ted. 

For  additional  guidance  regarding  applications  in 
which  PFCs  may  be  appropriate,  users  shoukf  con- 
sult the  descnption  of  potential  uses  which  is  in- 
cluded in  the  March  18.  1994  Rulemaking  (59  FR 
13043). 

See  additional  comments  i .  2,  3.  4. 


Manufacturer  has  not  applied  for  listing  for  use  in  nor- 
mally occupied  areas.  Preliminary  cardiosensitiza- 
tion data  indicates  that  this  agent  would  not  be  suit- 
at)le  for  use  in  rxjrmally  occupied  areas. 

EPA  is  awaiting  results  of  ODP  calculations. 

See  additional  comments  l.  2.  3,  4. 
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Fire  Suppression  and  Explosion  Protection— Proposed  acceptable  Subject  to  Narrowed  use  Limits:  total  Flooding  agents 


Application 

S«ibstitute 

Decision 

Conditions 

Comments 

Geiad 

Proposed  accept- 

EPA proposes 

The  manufacturer's  SNAP  application  requested  kstmg 

halocartxirVdry 

able  in  normally 

that  any  errv 

tor  use  in  unoccupied  areas  only. 

chemical  S4;s 

unocci^>ed 

ployee  who 

See  additional  comment  2 

pension 

areas. 

could  possibly 
be  m  the  area 
must  be  aWe  to 
escape  wittvn 
30  seconds. 
The  employer 
shall  assure 
that  no  unpro- 
tected employ- 
ees enter  the 
area  during 
agent  discharge. 

• 

Inert  gas)po<M- 

Proposed  accept- 

In areas  where 

The  manufacturers  SNAP  application  requested  listing 

dered  aerosol 

able  as  a  Halon 

personnel  coutd 

lor  use  in  unoccupied  areas  only 

blend 

1301  substitute 
m  normally  urv 
occupied  areas. 

possibly  be 
present,  as  ki  a 
cargo  area. 
EPA  proposes 
that  the  errv 
ployer  snaH  pro- 
vide a  pre-dis- 
charge  enrv 
ployee  alarm 
capable  of 
being  perceived 
above  ambient 
Ught  or  noise 
levels  for  alert- 
ing etTHJioyees 
tjefore  system 
discharge  The 
pre-discharge 
alarm  shall  pro- 
vide employees 
time  to  safely 
exit  the  dis- 
charge area 
pnof  to  system 
dBcharge. 

See  addltlor^al  comment  2 

• 

Application 


Halon  1301  

Total  flooding  agents 


Substitute 


C,Fk 


Additional  Comments 

1— Must  conform  with  OSHA  29  CFR  1910  Subpart  L  SectKin  1910.160  of  the  U.S.  Code. 

2— Per  OSHA  requirements,  protective  gear  (SCBA)  must  be  available  m  ttie  event  personnel  must  enter/reenter  the  area. 
3 — Discharge  testing  shoutd  be  strictly  limited  only  to  that  which  ts  essential  to  meet  safety  or  performance  requirements. 
4 — The  agent  should  be  recovered  from  ttie  fue  protecfton  system  m  conjunction  with  testir^  or  servicir^.  and  recycled  for  later  use  or  de- 
stroyed. 


Sulfurhexafluoride 
(SF..). 


Decision 


Proposed  accept- 
able where  other 
alternatives  are 
not  technically 
feasible  due  to 
performance  or 
safety  require- 
ments: 

a.  due  to  their 
physical  or 
chemical  prop- 
erties, or 

b.  where  human 
exposure  to  the 
extinguishing 
agents  may  ap- 
proach cardio- 
sensitization  lev- 
els or  result  in 
other  unaccept- 
able health  ef- 
fects under  nor- 
mal operating 
conditions. 


Proposed  accept- 
able as  a  dis- 
charge test 
agent  in  military 
uses  only. 


Conditions 


Until  OSHA  estat>- 
lishes  applicable 
workplace  re- 
quirements: 

For  occupied 
areas  from 
which  personnel 
cannot  be  evac- 
uated in  one 
minute,  use  is 
permitted  only 
up  to  corx^entra- 
tions  not  ex- 
ceeding the 
cardiotoxicity 
NOAEL  of  30%. 

Although  no 
LOAEL  has 
t)een  established 
for  this  product, 
standard  OSHA 
requirements 
apply,  i.e.  for  oc- 
cupied areas 
from  which  per- 
sonnel can  be 
evacuated  or 
egress  can 
occur  between 
30  and  60  sec- 
onds, use  IS  per- 
mitted up  to  a 
concentration 
not  exceeding 
the  LOAEL. 

All  personnel  must 
be  evacuated 
before  con- 
centration of 
C>Fk  exceeds 
30%. 

Design  concentra- 
tion must  result 
in  oxygen  levels 
of  at  least  16%. 


Comments 


The  comparative  design  concentration  t)ased  on  cup 
burner  values  is  approximately  8.8%. 

Users  must  observe  the  limitations  on  PRO  acceptability 
by  making  reasonable  efforts  to  undertake  the  follow- 
ing measures: 

(i)  corxjuct  an  evaluation  of  foreseeat>le  conditions  of 
end  use; 

(ii;  determine  that  human  exposure  to  the  other  alter- 
native extinguishing  agents  may  approach  or  result  in 
cardiosensitization  or  other  unacceptatjie  toxicity  ef- 
fects under  .normal  operating  conditions:  and 

(lii)  determine  that  the  physical  or  chemical  properties  or 
other  technical  constraints  of  the  other  availatde 
agents  preclude  their  use; 

Documentation  of  such  measures  must  be  available  for 
review  upon  request. 

The  principal  environmental  charactenstic  of  concern  for 
PFCs  is  that  they  have  high  GWPs  and  long  atmos- 
pheric lifetimes.  Actual  contrit>utions  to  global  warming 
depend  upon  the  quantities  of  PFCs  emitted. 

For  additional  guidance  regarding  applications  in  which 
PFCs  may  be  appropriate,  users  should  consult  the 
description  of  potential  uses  which  is  included  in  the 
r^arch  18,  1994  Final  Rulemaking  (58  FR  13043). 


This  agent  has  an  atmospheric  lifetime  greater  than 
1,000  years,  with  an  estimated  100-year,  500-year, 
and  1,000-year  GWP  of  16.100,  26,110.  a-d  32,803 
respectively.  Users  should  limit  testing  oni  to  that 
which  is  essential  to  meet  safety  or  perfoir:,arice  re- 
quirements. 

This  agent  is  only  used  to  test  new  Halon  I30i  systems. 


Fire  Suppression  and  Explosion  Protection— Proposed  Unacceptable  Substitutes 


Application 


Halon  1301   .. 
Total  flooding 
agents. 


Substitute 


HFC-32 


Decision 


Proposed  unac- 
ceptable 


Comments 


Data  indicate  that  HFC-32  is  flammable  and  therefort  is  not  suitable  as  a 
halon  substitute 
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DE  PAHTMtNT  0(-   HOUbiNu  AND 
UMBAN  DEVELOPMe  N^ 

Office  of  the  Secretary 

[Docket  No.  D-94-1071;  FR-3781-O-01J 

Delegation  of  Authority  for  Issuing 
Loan  Guarantees 

AGENCY:  Offit  e  of  the  Secretary.  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 

summary:  Within  this  notice,  the 
Sw.retary  is  delegating  his  authority 
under  the  Section  184  Loan  Guarantees 
for  Indian  Housing  program,  12  U.S.C. 
1715z-13a,  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing.  In  this 
program,  the  Department  guarantees 
certain  housing  loans  made  to  Indian 
families  and  Indian  housing  authorities 
EFFECTIVE  DATE:  September  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  A.  Nessi.  Dire<:tor,  Office  of 
Native  American  Programs.  Office  of 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development. 
Room  B-133.  451  7th  Street,  SVV. 
Washington,  DC  20410.  telephone  (202) 
755-0032  or  (202)  708-0850  (voice/ 
TDD).  (These  are  not  toll  free  numbers  ) 
SUPPt.EUENTARY  INFORMATION:  Section 
1H4  of  the  Housing  nad  Community 
Development  Act  of  1992  (Public  Law 
102-550.  approved  October  28,  1992). 
cmiified  at  12  U  S.C.  1715z-13a, 
authorizes  the  establishment  of  the 
Indian  Housing  Loan  Guarantee  Fund 
(the  Fund)  to  provide  access  to  sources 
of  private  financing  to  Indian  f.inulies 
and  Indian  housing  authorities  who 
otherwise  could  not  acquire  housing 
financing  because  of  the  unique  legal 
status  of  Indian  trust  land.  In  general, 
these  lands,  held  in  trust  by  ihe  United 
Stales  for  the  benefit  of  an  Indian  or 
Indian  tribe,  are  inalienable.  Trust  lands 
under  this  program  also  include  lands  to 
which  the  title  is  held  by  an  Indian  tribe 
subject  to  a  restriction  against  alienation 
imposed  by  the  United  States.  Because 
the  title  to  individual  plots  does  not 
convey,  and  lions  do  not  att.ich, 
conventional  mortg.ige  lending  practices 
do  not  operate  in  this  forum. 

The  Fund  addres.ses  these  obstacles  to 
mortgage  financing  by  guaranteeing 
loans  made  to  Indian  families  or  Indian 
housing  authorities  to  construt.t, 
acquire,  or  rehabilitate  1-  to  4-faniily 
dwellings  that  are  standard  housing  and 
are  located  on  trust  land  or  land  located 
in  an  Indian  or  Alaska  Native  area.  The 
guarantee  of  the  loan  will  cover  1(K) 
pert:ent  of  the  unpaid  principal  and 
interest.  Borrowers  will  be  required  to 
pay  a  1%  guarantee  fee  al  dosing.  A 


loan  term  of  up  to  30  years  is  permitted 
by  statute,  but  is  not  required. 

The  statute  authorizes  the  Secretary  of 
the  Department  of  Housing  and  Urban 
Development  to  approve  loans  for 
guarantee,  issue  certificates  as  evidence 
of  the  guarantees,  and  carry  out  other 
responsibilities  associated  with  the 
program.  To  facilitate  the  administration 
of  this  program,  the  Secretary  is 
delegating  all  of  his  power  and  authority 
under  section  184  to  the  Assistant 
Secretary  for  Public  and  Indian 
Housing. 

Therefore,  the  Secretary  delegates  as 
follows; 

Section  A.  Authority  Delegated 

The  Set;retary  of  Housing  and  Urban 
Development  delegates  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
all  power  and  authority  of  the  Secretary 
with  respect  to  the  Loan  Guarantees  for 
Indian  Housing  program,  12  U.S.C. 
1715z-13a  (Section  184  of  the  Housing 
and  Community  Development  Act  of 
1992). 

Authority:  .S«  tion  7(d)  Department  of 
Huusirif^  and  Urban  Devflopment  Act,  42 
U.S.C.  Section  3.S35(d). 

Dated:  September  19. 1^)94. 

Henry  G.  Cuneros. 

Secwtary. 

jFR  Dfx:  94-23710  Filed  9-23-94:  8  45  ami 
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Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

(Docket  No.  D-»4-1072;  FR-3781-0-021 

Redelegation  of  Authority  for  Issuing 
Loan  Guarantees 

AGENCY:  Office  of  the  Assistant 

.Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  Within  this  notice,  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  is  redelegating  authority 
under  the  Section  184  Loan  Guarantees 
for  Indian  Housing  program.  12  U.S.C. 
1715z-13a,  to  the  Diret  tor  of  the  Office 
of  Native  American  Programs,  the 
Deputy  Direttor  for  Headquarter 
Operations,  the  Deputy  Dire<:tor  for 
Field  Operations,  and  the 
Administrators  of  Field  Offices  of 
Native  American  f*rograms.  In  this 
program,  the  Department  guarante<?s 
(»rtain  housing  loans  made  to  Indian 
families  and  Indian  housing  authorities. 
EFFECTIVE  DATE:  September  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doinini(.  A.  Nes.si,  Director,  Offii*  of 


Native  American  Programs,  Office  of 
Public  and  Indian  Housing,  Department 
of  Housing  and  Urban  Development. 
Room  B-133.  451  7th  Street  SW., 
Washington,  DC  20410.  (202)  755-0032 
or  (202)  708-0850  (voice/TDD).  (These 
are  not  toll  free  numbers.) 

SUPPt.EMENTARY  INFORMATION:  Section 
184  of  the  Housing  and  Community 
Development  Act  of  1992  (Public  Law 
102-550,  approved  October  28. 1992). 
codified  at  12  U.S.C.  1715z-13a. 
authorizes  the  establishment  of  the 
Indian  Housing  Loan  Guarantee  Fund 
(the  Fund)  to  provide  access  to  sources 
of  private  financing  to  Indian  families 
and  Indian  housing  authorities  who 
otherwise  could  not  acquire  housing 
financing  because  of  the  unique  legal 
status  of  Indian  trust  land.  In  general, 
these  lands,  held  in  trust  by  the  United 
States  for  the  benefit  of  an  Indian  or 
Indian  tribe,  are  inalienable.  Tru.st  lands 
under  this  program  also  include  lands  to 
which  the  title  is  held  by  an  Indian  tribe 
subject  to  a  restriction  against  alienation 
imposed  by  the  United  States.  Be<xiuse 
title  to  individual  plots  does  not  convey, 
and  liens  do  not  attach,  conventional 
mortgage  lending  practices  do  not 
operate  in  this  forum. 

The  Fund  addresses  these  obstacles  to 
mortgage  financing  by  guaranteeing 
loans  made  to  Indian  families  or  Indian 
housing  authorities  to  construct, 
acquire,  or  rehabilitate  1-  to  4-family 
dwellings  that  are  standard  housing  and 
are  located  on  trust  land  or  land  located 
in  an  Indian  or  Alaska  Native  area.  The 
guarantee  of  the  loan  will  cover  100 
percent  of  the  unpaid  pnncipal  and 
interest.  Borrowers  will  be  required  to 
pay  a  1%  guarantee  fee  at  closing.  A 
loan  term  of  up  to  30  years  is  permitted 
by  statute,  but  is  not  required. 

In  a  delegation  of  authority  appearing 
elsewhere  in  the  Federal  Register  today, 
the  Secretary  of  Housing  and  Urban 
Development  has  delegated  all  of  his 
authority  under  the  Section  184  Loan 
Guarantees  for  Indian  Housing  program, 
to  the  Assistant  Secretary  for  Public  and 
Indian  Housing.  Within  this  notice,  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  retains  and  redelegates 
this  authority,  except  for  certain  power 
and  authority  specifically  excepted  from 
the  redelegation,  to  the  Director  of  the 
Office  of  Native  American  Programs,  the 
Deputy  Director  for  Headquarter 
Operations,  the  Deputy  Director  for 
Field  Operations,  which  positions  are  at 
headquarters,  and  to  the  Administrators 
of  Field  Offices  of  Native  American 
Programs,  in  the  field. 

Therefore,  the  Assistant  Secretary  for 
Public  and  Indian  Housing  redelegates 
lis  follows: 


Section  A.  Authority  Redelegated 

1.  The  Assistant  Secretary'  for  Public 
and  Indian  Housing  redelegates,  to  the 
Director  of  the  Office  of  Native 
American  Programs,  the  Deputy  Director 
for  Headquarters  Operations,  and  the 
Deputy  Director  for  Field  Operations,  all 
power  and  authority  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
with  respeci  to  the  Loan  Guarantees  for 
Indian  Housing  program,  12  U.S.C. 
1715z-1.3a  (section  184  of  the 


Community  and  Development  Act  of 
1992),  except  for  the  power  and 
authority  to  issue  waivers  of  regulations. 

2.  The  Assistant  Secretary  for  Public 
and  Indian  Housing  redelegates,  to  the 
Administrators  of  Field  Offices  of 
Native  American  Programs,  all  power 
and  authority  of  the  Assistant  Secretary 
for  Public  and  Indian  Housing  with 
respect  to  the  Loan  Guarantees  for 
Indian  Housing  program,  12  U.S.C. 
1715z-13a  (Section  184  of  the 
Community  and  Development  Ac:t  of 


1992),  except  for  the  power  and 
authority  to  issue  rules,  regulations,  and 
waivers  of  regulations. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act.  42 
i:.S.C.  Section  3535(d). 

Dated;  September  19. 1994. 

loseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Jndnin 
Housing. 

|FR  Tkx:  94-23709  Filed  9-23-94;  8:45  ami 
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Research  and  Special  Programs 

Administration 

49  CFR  Part  106.  et  al. 

Hazardous  Materials  Regulations.  Editorial 

Corrections  and  Clarifications:  Fmal   Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Progr.inis 
Administration 

49  CFR  Parts  106.  107.  110.  130.  171. 
172.  173.  174.  175,  176.  177.  178,  179, 
and  180 

[Docket  No.  HM-189K,  AmdL  Nos.  106-10, 
107-J2.  110-3,  130-2.  171-2,  172-127.  173- 
136.  174-78.  175-61.  17^-35.  177-83.  176- 
104,  17»-49,  and  180-6] 

RIN  2137-AC44 

Hazardous  Materials  Regulations; 
Editorial  Corrections  and  Clarifications 

AGENCY:  Ki'sciah  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

summary:  In  this  Hnal  rule.  RSPA  is 
correcting  editorial  errors,  making 
minor  regulatory  changes  and.  in 
response  to  requests  for  clarification, 
improving  the  clarity  of  certain 
provisions  to  the  Hazardous  Materials 
Regulations  (HMR).  In  addition.  RSPA  is 
revising  legal  citations  in  the  HMR 
based  on  the  codification  of  the 
hazardous  materials  transportation  laws. 
The  intended  effect  of  this  rule  is  to 
enhance  accuracy  and  reduce 
misunderstandings  of  the  HMR.  The 
amendments  contained  in  this  rule  are 
minor  editorial  changes  and  do  not 
impose  new  requirements. 
EFFECTIVE  DATE:  September  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Antonielli.  Office  of  Hazardous 
Materials  Standards.  (202)  366-4488. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street. 
SVV.,  Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

Background 

RSPA  annually  reviews  the 
Hazardous  Materials  Regulations  (HMR) 
to  detect  errors  which  may  be  causing 
confusion  to  readers.  Inaccuracies 
corrected  in  this  final  rule  include 
typographical  errors,  incorrect 
references  to  other  rules  and  regulations 
in  the  CFR.  inconsistent  use  of 
terminology,  and  misstatements  of 
certain  regulatory  requirements.  In 
response  to  inquiries  RSPA  received 
concerning  the  clarity  of  particular 
requirements  specified  in  the  HMR, 
certain  other  changes  are  made  to 
reduce  uncertainties.  In  addition,  RSPA 
is  revising  all  legal  citations  contained 
m  the  HMR  to  reflect  the  codification  of 
transportation  laws  relating  to 
hazardous  materials  under  49  U.S.C. 
5101-5127. 


Since  these  amendments  do  not 
impose  new  requirements,  notice  and 
public  procedure  are  unnecessary.  For 
the  same  reason,  there  is  good  cause  to 
make  these  amendments  effective 
without  the  customary  SO-day  delay 
following  publication.  This  will  allow 
the  changes  to  appear  in  the  next 
revision  of  49  CFR. 

The  following  is  a  section-by-section 
summary  of  the  amendments  made 
under  this  final  rule.  It  does  not  discuss 
editorial  corrections  (e.g.,  typographical, 
capitalization,  and  punctuation  errors) 
or  changes  to  the  legal  citations. 

Part  106 

Section  106.3.  Paragraph  (b)  is  revised 
to  reflect  the  correct  title  of  the 
Associate  Administrator  for  Pipeline 
Safety,  and  a  new  paragraph  (c)  is  added 
which  delegates  authority  to  the 
Associate  Administrator  for  Research, 
Technology  and  Analysis. 

Appendix  A  to  Part  106.  Appendix  A 
to  part  106  is  removed  because  it 
duplicates  the  provisions  in  §  106.3. 

Part  107 

Section  107.329.  In  paragraphs  (a)  and 
(b),  references  to  "subchapter  B  of  this 
chapter"  are  revised  to  read  "this 
subchapter". 

Section  107.403.  In  paragraph  (c), 
references  to  "Director"  are  revised  to 
reflect  the  correct  title  of  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

Section  107.503.  Paragraph  (c)  is 
revised  to  reflect  the  correct  reference  to 
the  ASME  Certificate  of  Authorization. 

Part  171 

SecUon  1 71.2.  The  term  "rail  freight 
car"  is  replaced  with  "rail  car". 

Section  171.7.  The  entry  for 
Compressed  Gas  Association  is  revised 
to  reflect  the  correct  address. 

Section  171.8.  In  the  definition  of 
"NPT",  the  wording  "in  compliance 
with  the"  is  revised  to  read  "conforming 
to"  for  consistency. 

Section  171.11.  In  paragraph  (d)(6)(i), 
the  wording  "§  171.203(d)(l)(iii)"  is 
revised  to  reflect  the  correct  section 
reference. 

Section  171.12.  In  paragraph  (d)(1), 
the  wording  "§  171.203(d)(l)(iii)"  is 
revised  to  reflect  the  correct  section 
reference. 

Part  1 72 

Section  172.101.  All  references  to 
"the  appendix"  in  paragraph  (c)(8)  are 
revised  to  read  "Appendix  A".  In 
paragraph  (g).  the  reference  to  "subpart 
D"  is  revised  to  read  "subpart  E".  In 
addition,  paragraph  (d)(4)  is  amended  to 
refer  to  "§  173.150  (e)  or  (f)"  since  both 


provisions  set  forth  criteria  for 
reclassing  a  material  as  a  combustible 
liquid. 

The  Hazardous  Materials  Table  (the 
Table).  In  the  Table,  the  entry  "Ethylene 
oxide  and  carbon  dioxide  mixtures,  see 
Carbon  dioxide  and  ethylene  oxide 
mixtures,  etc."  is  removed  because 
"Carbon  dioxide  and  ethylene  oxide 
mixtures"  is  not  listed  as  a  proper 
shipping  name. 

Section  172.102.  Special  Provision  14 
is  amended  to  clarify  the  definition  of 
motor  fuel  antiknock  mixtures.  Special 
Provision  42  is  removed  because  the 
same  provision  appears  in  §  173.218.  In 
Special  Provision  B33,  the  phrase  "is 
subject  to  the  following  requirements." 
is  revised  to  read  "must  conform  to 
Table  1  as  follows."  In  paragraph 
(c)(7)(ii).  the  statement  These 
provisions  apply  only  to  transportation 
in  IM  portable  tanks:"  is  removed 
because  it  duplicates  the  introductory 
text  of  paragraph  (c)(7).  Special 
Provision  T31  is  amended  by  correcting 
the  abbreviation  "kpa"  to  "kPa". 
Additionally,  in  Special  Provision  T31. 
the  temperature  "65  °C"  is  revised  to 
read  "65.6  "C". 

Section  172.203.  Paragraph  (h)(2)(i)  is 
amended  by  replacing  the  word  "to" 
with  the  word  "oV  preceding  the  words 
"this  subchapter". 

Section  172.505.  In  paragraph  (a), 
immediately  following  the  words 
"portable  tank."  the  word  "and"  is 
removed  and  replaced  with  the  word 
"or"  for  consistency. 

Section  172.604.  In  paragraph  (a)(3)(i), 
reference  to  "this  part  172"  is  revised  to 
read  "this  part". 

Part  173 

Section  173.12.  Paragraph  (d)(3)  is 
removed  because  labpacks  are  only 
authorized  for  transportation  by 
highway.  Therefore,  these  requirements 
do  not  apply  to  marine  pollutants 
because  they  are  not  regulated  when 
packaged  in  non-bulk  packagings  and 
transported  by  highway. 

Section  1 73.32.  The  wording  in 
paragraph  (g)  "bad  dents"  is  revised  to 
read  "significant  dents"  for  consistency 
with  paragraph  (e)(2)(ii).  An  amendment 
is  made  in  paragraph  (q)  to  correct  the 
wording  "greater  to  or  equal  to"  to  read 
"greater  than  or  equal  to." 

Section  1 73.33.  In  paragraph 
(c)(l)(iii),  the  word  "shipped"  is  revised 
to  read  "loaded". 

Section  173.34.  Paragraph  (e)(18)(i)  is 
amended  to  correctly  reference 
paragraph  (e)(3)  instead  of  (a)(3). 

Section  173.116.  In  paragraph  (a) 
table,  "LC50"  is  corrected  to  read 
"LCjo"  each  place  it  appears. 


Section  173  133  In  paragraph 
(b)(l)(iv)  table,  references  to  "Hazard 
Zone  C"  and  "Hazard  Zone  D  '  are 
removed  because  these  zones  only  apply 
to  gases  (Division  2.3)  and.  in  the  entry 
"III  (Hazard  Zone  D)"  in  column  2.  the 
wording  "Packing  Groups  I  and  II. 
Hazard  Zones  A,  B  and  C"  is  revised  to 
read  "Packing  Group  I,  Hazard  Zones  A 
and  B,  and  Packing  Group  11". 

Section  173.226.  In  paragraph 
(b)(4)(ii)(A),  the  word  "and"  is  removed 
at  the  end  of  the  sentence. 

Section  173.230.  In  paragraph  (d),  the 
reference  to  Division  "6.2"  is  revised  to 
read  Division  "6.1". 

Section  173.243.  In  paragraph  (b)(2). 
the  wording  "cargo  tanks"  is  added 
following  "EXDT  412". 

Section  173.315.  In  Note  15.  the 
section  reference  for  "(QT)  and  (NQT)" 
marking  requirements  is  corrected. 

Section  173.318.  The  word  "of  is 
revised  to  read  "or"  in  paragraph 
(b)(l)(ii)(A).  In  paragraphs  (b)(2)(i)  (A) 
and  (B),  the  words  "his"  and  "this"  are 
removed  and  replaced  with  the  word 
"a".  In  paragraph  (b)(6)(ii),  the  word 
"tanks"  is  revised  to  read  "a  tank". 
Parentheses  are  removed  from 
"(MRHT)"  in  paragraph  (g)(2)(i). 

Appendix  F  to  Part  1 73.  A 
grammatical  error  is  corrected  in 
paragraph  2.(e). 

Part  174 

Section  174.63.  In  paragraph  (b),  the 
wording  "Federal  Railroad 
Administrator"  is  revised  to  reflect  the 
"Associate  Administrator  for  Safety. 
FRA". 

Part  175 

Section  1 75.320.  In  paragraph  (a) 
tible.  for  the  entry  "High  explosives",  in 
column  3,  the  wording  "Blasting  agent 
n.o.s."  is  revised  to  reflect  the  current 
shipping  descriptions  listed  in  the 
§172.101  Table. 

Section  175.700.  The  second  sentence 
is  removed  because  it  is  a  duplicate  of 
the  first  sentence. 

Part  176 

Section  176.415.  In  paragraph  (b)(2), 
the  wording  "or  unloading"  is  removed 
the  second  time  it  appears. 

Section  176.600.  In  paragraph  (d),  the 
phrase  "cool  a  reasonably"  is  corrected. 

Part  1 77 

Sections  177.839,  177.840  and 
177.841.  In  paragraph  (d)  of  these 
sections,  the  "s"  is  removed  from  the 
wording  "cargo  tanks". 

Section  177.848.  In  paragraph  (e)(6), 
the  word  "for"  is  added  following  the 
word  "required"  and  preceding  the 
word  "any". 


Section  177  860  In  paragraph  (a),  the 
wording  "materials  which  is"  is 
corrected. 

Part  178 

Section  178.245-5.  The  wording 
'shall  comply  with"  is  revised  to  read 
"shall  conform  to" 

Section  178.251-1.  In  paragraph  (c), 
the  wording  "be  in  compliance  with"  is 
revised  to  read  "conform". 

Section  178.255-5.  In  paragraph  (b), 
the  wording  "Every  such  valve"  is 
revised  to  read  "Each  valve". 

Section  178.255-12.  In  paragraph  (a), 
the  wording  "pounds  per  square  inch 
gauge"  is  abbreviated  to  "psig ". 

Section  178.270-11.  In  paragraph 
(b)(1),  the  word  "transverse"  is  revised 
to  read  "transversal"  to  modify  "center 
of  the  tank".  In  paragraph  (d)(2),  the 
phrase  "or  less  than  or"  is  revised  to 
read  "to  less  than  or". 

Sections  178.271-1  and  178.272-1.  In 
paragraph  (a),  the  wording  "comply 
with"  is  revised  to  read  "conform  to". 

Section  178.337-1.  In  paragraph  (b). 
the  word  "chapter"  is  revised  to  read 
"subchapter".  Also,  in  paragraph  (d), 
the  wording  "unless  it  be"  is  corrected. 

Section  1 78.337-2.  In  paragraph 
(a)(1),  the  wording  "comply  with"  is 
revised  to  read  "conform  to".  In 
paragraph  (c),  the  wording  "post  weld" 
is  revised  to  read  "postweld". 

Section  178.337-18.  In  paragraph 
(a)(3),  the  wording  "comply  with"  is 
revised  to  read  "conform  to". 

Section  178.348-10.  In  paragraph 
(d)(3),  in  the  last  sentence,  all  text  after 
the  word  "acceptable"  is  removed. 

Section  178.350-3.  In  paragraph  (b). 
the  section  reference  "§  173.24"  is 
revised  to  read  "§172.310". 

Part  180 

Section  180.405.  In  paragraph  (f)(6). 
the  word  "must"  is  removed  and 
replaced  with  the  word  "shall". 

Section  180.407.  In  paragraph  (d)(4), 
the  word  "tank"  is  added  following  the 
word  "cargo". 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(0  of  Executive  Order  12866 
and,  therefore,  was  not  subject  to  review 
by  the  Office  of  Management  and 
Budget.  This  rule  is  not  significant 
according  to  the  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (44  FR  11034).  This  final 
rule  does  not  require  a  Regulatory 
Impact  Analysis,  or  a  regulatory 
evaluation,  or  an  environmental 


assessment  or  impact  statement  under 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321  etseq.). 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
("Federalism")  and  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  makes  minor  editorial  changes 
which  will  not  impose  any  new 
requirements  on  persons  subject  to  the 
HMR:  thus,  there  are  no  direct  or 
indirect  adverse  economic  impacts  for 
small  units  of  government,  businesses, 
or  other  organizations. 

Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

List  of  Subjects 

49  CFR  Part  106 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Oil,  Pipeline  safety. 

49  CFR  Part  107 

Administrative  practice  and 
procedure.  Hazardous  materials 
transportation.  Packaging  and 
containers.  Penalties.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  110 

Disaster  assistance,  Education, 
Emergency  preparedness.  Grant 
programs — Environmental  protHction, 
Grant  programs — Indians,  Hazardous 
materials  transportation,  Hazardous 
substances,  Indians,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  130 

Oil,  Response  plans.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

49  CFR  Part  1 71 

Exports,  Hazardous  materials 
transportation,  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 72 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Markings, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 
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49CFBPart  J73 

Hazardous  mafffrials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recurdkeeping 
requirements.  Uranium. 

49CFRPart  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railruad  .safety 

49CFRPart  175 

Air  carriers,  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49CFRPaii  176 

Hazardous  materials  transportation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  1 77 

Hazardous  materials  transportation. 
Motor  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing.  49 
CFR  Chapter  1  is  amended  as  follows: 

PART  106— RULFMAKtNG 
PROCEDURES 

1.  The  parenthetical  authorities  at  the 
end  of  any  sections  in  part  106  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

AMflhority:  33  U.S.C  1321,  49  U  S.C  5101- 
5127,  40113.  60101-60125;  49  CFR  1.53. 

2.  In  §  106.3,  paragraph  (b)  is  revised 
and  a  new  paragraph  (c)  is  added  to  read 
as  follows: 

f  106.3    0«i*gaUons. 


(b)  Associate  Administrator  for 
Pijjeline  Safety. 

(c)  Associate  Administrator  for 
Research,  Technology  and  Analysis. 

Appeiadix  A  (Removed I 
3.  Appendix  A  to  part  106  is  renooved. 


PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

4.  The  parenthetical  authorities  at  the 
end  of  any  sections  in  part  107  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  L.S  C.  5101-5127.  44701.  49 
CFR  1.45.  1.53. 

§  107.3    [Amended! 

5.  In  §  107.  J.  the  following  changes 
are  made: 

a.  In  the  first  sentence  of  introductory 
text,  the  wording  "Section  103  of  the 
Act"  is  revised  to  read  "49  U.S.C 
5102" 

b.  The  term  "Ad"  and  its  definition 
are  removed. 

c.  For  the  definition  "Person",  in 
paragraph  (2),  the  wording  "sections 
110  and  111  ofthe  Act  (49  App.  U.S.C. 
1809-1810)"  is  revised  to  read  "49 
U.S.C.  5123  and  5124". 

d.  For  the  definition  "State",  the 
wording  "section  121  (49  App.  U.S.C. 
1819)  ■  is  revised  to  read  "49  U.S.C. 
5119". 

6.  In  addition,  in  §  107.3.  a  new 
definition  for  "Federal  hazardous 
material  transportation  law"  is  added  in 
alphabetical  order  to  read  as  follows: 

§107.3     DeflnWons. 

•  •  •  a  • 

Federal  hazardous  material 
transportation  law  means  49  U.S.C. 
5101  et  seq. 


§  107.101     [Amended] 

7.  In  S  107. lUl.  the  wording 
"Hazardous  Materials  Transportation 
Act"  is  removed  and  replaced  with 
"Federal  hazardous  material 
transportation  law". 

§107.103     [Arnended] 

8.  In  107.103,  the  following  changes 
are  made: 

a.  In  paragraph  (a),  the  wording  "46 
CR"  is  revised  to  read  "46  CFR". 

b.  In  paragraph  (b)(10),  a  semicolon  is 
added  immediately  following  the  word 
"reasons" 

§107.111     [Amended] 

9.  In  §  107.111.  in  paragraph  (b)(3).  a 
semicolon  is  added  immediately 
following  the  word  "applicant"  and 
preceding  the  word  "and". 

§  107.201    [Amandedl 

10  In  §  107.201.  the  following 
changes  are  made: 

a.  In  paragraph  (a)(1),  the  wording 
"section  105(aH4)  or  section  112(a)(1)  or 
(a)(2)  of  die  Act  (49  App.  U.S.C  1804 
and  1811)"  is  revised  to  read  "49  U.S.C. 
5125". 


b.  In  paragraph  (a)(2).  the  wording 
"section  105(a)(4)  or  section  112(a)(1)  or 
(a)(2)  of  the  Act"  is  revised  to  read  "49 
use.  5125". 

a  In  paragraph  (c),  the  wording  "the 
Act"  is  revised  to  read  "Federal 
hazardous  material  transportation  law" 

11.  In  §107.202,  paragraphs  (a),  (b). 
and  (c)  are  revised  to  read  as  follows: 

§107  202     Standards  fof  determintng 
preemption. 

(a)  Except  as  provided  in  49  U.S.C. 
5125(c)  and  unless  otherwise  authorized 
by  Federal  law,  any  law,  regulation, 
order,  ruling,  provision,  or  other 
requirement  of  a  State,  political 
subdivision,  or  Indian  tribe,  which 
concerns  the  following  subjects  and 
which  is  not  substantively  the  same  as 
any  provision  of  the  Federal  hazardous 
materials  transportation  law  or  any 
regulation  issued  thereunder,  is 
preempted: 

(1)  The  designation,  description,  and 
classification  of  hazardous  material. 

(2)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material. 

(3)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
related  to  the  number,  content,  and 
placement  of  those  documents. 

(4)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material. 

(5)  The  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  a  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 

(b)  Except  as  provided  in  §  107.221 
and  unless  otherwise  authorized  by 
Federal  law,  any  requirement  of  a  State 
or  political  subdivision  or  Indian  tribe 
is  preempted  if — 

(1)  Complying  with  a  requirement  of 
the  State,  political  subdivision,  or 
Indian  tribe  and  a  requirement  under 
the  Federal  hazardous  material 
transportation  law  or  regulations  issued 
thereunder  is  not  possible; 

(2)  The  requirement  of  the  State, 
political  subdivision,  or  Indian  tribe,  as 
applied  or  enforced,  is  an  obstacle  to 
accomplishing  and  carrying  out  the 
Federal  hazardous  material 
transportation  law  or  regulations  issued 
thereunder;  or 

(3)  It  is  preempted  under  49  U.S.C 
5125(b)  or  (c). 

(c)  A  State,  political  subdivision,  or 
Indian  tribe  may  impose  a  fee  related  to 
transporting  hazardous  material  only  if 
the  fee  is  fair  and  used  for  a  purpose 


related  to  transporting  hazardous 
material,  including  enforcement  and 
planning,  developing  and  maintaining  a 
capability  for  enaergeucy  response. 


§107.203    [Amended] 

12.  In  §  107.203,  the  follovring 
changes  are  made: 

a.  In  paragraph  (b)(3),  the  wordiiig 
"Act  or  the  regulations  issued  under  the 
Act"  is  revised  to  read    Federal 
hazardous  material  transportation  law 
or  the  regulations  issued  thereunder'  . 

b.  In  paragraph  (c),  the  wording  "Act 
or  any  regulation  issued  under  the  Act" 
is  revised  to  read  "Federal  hazardous 
material  transportation  law  or  the 
regulations  issued  thereunder". 

13.  hi  addition,  in  §  107.203. 
paragraph  (a)  is  revised  to  read  as 
follows: 

§107.203    Application. 

(a)  With  the  exception  of  highway 
routing  matters  covered  under  49  U.S.C. 
5125(c),  any  person,  including  a  State, 
political  subdivision,  or  Indian  tribe, 
directly  affected  by  any  requirement  of 
a  State,  political  subdivision,  or  Indian 
tribe,  may  apply  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety  for  a  determination  of  whether 
that  requirement  is  preempted  by 
§107.202  (a)  or  (b). 


§107.209     [Amended] 

14.  In  §  107.209.  the  following 
changes  are  made: 

a.  In  paragraph  (b),  the  wording  "Act 
or  the  regulations  issued  imder  the  Act" 
is  revised  to  read  "Federal  hazardous 
material  transportation  law  or  the 
regulations  issued  thereunder". 

b.  In  paragraph  (e),  the  wording  "Act" 
is  revised  to  read  "Federal  hazardous 
material  transportation  law"  each  place 
it  appears. 

§107.215    [Amended] 

15.  In  §  107.215,  the  following 
changes  are  made: 

a.  In  the  first  sentence- of  paragraph  (a) 
introductory  text,  the  wording  "section 
105(b)  of  die  Act  (49  App.  U.S.C. 
1804Cb))"  is  revised  to  read  "49  U.S.C 
5125(c)". 

b.  Also  in  paragraph  (a)  introductory 
text,  the  wording  "Act  or  the  regulations 
issued  under  the  Act"  is  revised  to  read 
"Federal  hazardous  material 
transportation  law  or  the  regulations 
issued  thereunder". 

c.  In  paragraph  (a)(  1 ),  the  wording 
"Act  or  regulations  issued  under  the 
Act"  is  revised  to  read  "Federal 
hazardous  material  transportation  law 
or  the  regulations  issued  thereunder" 


d.  In  paragraphs  (b)(4).  (b)(5),  and 
(b)(6),  the  warding  "Act  or  the 
regulations  issued  under  the  Act"  is 
revised  to  read  "Federal  hazardous 
material  transportation  law  or  the 
regulations  issued  thereunder"  each 
place  it  appears. 

§107.219    [Amended] 

16.  In  §107.219,  in  paragraphs  (cMl) 
and  (c)(2),  the  wording  "Act  or  the 
regulations  issued  under  the  Act"  is 
revised  to  read  "Federal  hazardous 
material  transportaticm  law  or  the 
regulations  issued  thereunder"  each 
place  it  appears. 

§107.221     [Amended] 

17.  In  §  107.221,  the  following 
changes  are  made: 

a.  la  paragraph  (b)  introductory  text, 
in  the  first  sentence,  the  wording  "Act 
and  the  regulations  issued  under  the 
Act"  is  revised  to  read  "Federal 
hazardous  material  transportation  law 
or  the  regulations  issued  thereunder". 

b.  In  paragraph  (e),  the  wording 
"under  the  Act"  is  revised  to  read 
"under  the  Federal  hazardous  material 
transportation  law". 

18.  In  §  107.299,  the  definitions  are 
placed  in  alphabetical  order  and  the 
definition  of  "Investigation"  is  revised 
to  read  as  follows: 

§107.299    Definitions. 


Investigation  includes  investigations 
authorized  under  49  U.S.C.  5121  and 
inspections  authorized  imder  49  U.S.C. 
5118  and  5121. 

§107.305    [Amended] 

19.  hi  §  107.305.  the  following 
changes  are  made: 

a.  In  paragraphs  (a)  and  (b),  the 
wording  "section  109(a)  ofthe  Act"  is 
revised  to  read  "49  U.S.C.  5121(a)"  each 
place  it  appears. 

b.  In  paragraph  (b),  in  the  second 
sentence,  the  wording  "Section  109(b) 
of  the  Act"  is  revised  to  read  "49  U.S.C. 
5121(c)". 

§107.311     [Amended] 

20.  In  §  107.311.  in  paragraphs  (a)  and 
(b)(1),  the  wording  "Act.  an  order  issued 
under  the  Act"  is  revised  to  read 
"Federal  hazardous  material 
transportation  law,  an  order  issued 
thereunder"  each  place  it  appears. 

§  107.329    [Amended] 

21.  In  §  107.329,  the  following 
changes  are  made: 

a.  In  paragraphs  (a)  and  (b),  each 
reference  to  "subchapter  B  of  this 
chapter"  is  revised  to  read  "this 
subchapter". 

b.  Also,  in  paragraphs  (a)  and  (b),  the 
wording  "Act,  an  order  issued  under  the 


Act"  is  revised  to  read  "Federal 
hazardous  material  transpcwtation  law, 
an  order  issued  thereunder"  each  place 
it  appears. 

§107.333    [Amendae^ 

22.  In  §  107.333.  the  wording  "Act  or 
an  order  or  regulation  issued  under  the 
Act"  is  revised  to  read  "Federal 
hazardous  material  transportatioa  law 
or  an  order  or  r^ulation  issued 
thereunder". 

§107.337    [Amended] 

23.  In  §  107.337,  the  following 
changes  are  made: 

a.  The  wording  "provision  of  the  Act" 
is  revised  to  read  "provision  of  the 
Federal  hazardous  material 
transportation  law". 

b.  At  the  end  of  the  secticm,  the 
wording  "section  111(a)  ofthe  Act"  is 
revised  to  read  "49  U.S.C.  5122(a)". 

§107.339    [Amended] 

24.  hi  §  107.339,  the  wording  "section 
111(b)  of  the  Act"  is  revised  to  reed  "49 
U.S.C.  5122(b)". 

Subparts  C,  D,  and  E  o1  Part  107— 
[Amended] 

25.  The  authority  citations  for 
subparts  C,  D,  and  E  of  part  107  are 
removed. 

§  107.403    [Amended] 

26.  in  §  107.403,  in  paragraph  (c).  the 
word  "Ehrector"  is  remov^  and 
replaced  with  "Associate  Administrator 
for  Hazardous  Materials  Safety",  each 
place  it  appears. 

§107.503    [Amended] 

27.  In  §  107.503,  in  paragraph  (c),  in 
the  last  sentence,  the  wording  "ASME 
Certification  of  Authorization"  is 
revised  to  read  "ASME  Certificate  of 
Authorization". 

§§  107  301,  107.307. 107.309,  107.335 
[Amended) 

28.  In  addition  to  the  amendments  set 
forth  above.  §§  107.301,  107.307(a), 
107.309(a),  and  107.335  are  amended  by 
removing  the  word  "Act"  and  inserting 
in  its  place  "Federal  hazardous  material 
transportation  law"  each  place  it 
appears. 

PART  110— HAZARDOUS  MATERIALS 
PUBLIC  SECTOR  TRAfNiN^G  AND 
PLANNING  GRANTS 

29.  The  authority  citation  for  part  110 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127.  49  CFR 
1.53. 

30.  In  §  110.20,  the  introductory 
paragraph  and  the  definition  of 
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"National  curriculum" are  revised  to 
read  as  follows: 

§110.20    Dcflnitlons. 

Unless  defined  in  this  part,  all  terms 
defined  in  49  U.S.C.  5102  are  used  in 
their  statutory  meaning  and  ail  terms 
defined  in  49  CFR  part  18  and  OMB 
Circular  A-102.  with  respect  to 
administrative  requiremerits  for  grants, 
are  used  as  defined  therein.  Other  terms 
used  in  this  part  are  defined  as  follows: 
•        •        *         *         * 

National  curriculum  means  the 
curriculum  required  to  be  developed 
under  49  U.S.C.  5115  and  necessary  to 
train  public  sector  emergency  response 
and  preparedness  teams,  enabling  them 
to  comply  with  performance  standards 
as  stated  in  49  U.S.C.  5115(c) 


§110.30    [Amended] 

31.  In  §  110.30.  in  paragraph  (c) 
introductory  text,  the  word  "Tribe"  is 
revised  to  read  "tribe". 

32.  In  addition,  in  §  110.30.  paragraph 
(a)  introductory  text  is  revised  to  read  as 
follows: 

§110.30    Grant  application. 

(a)  General.  An  applicant  for  a 
planning  or  training  grant  shall  use  only 
the  standard  application  forms 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  (SF^24  and  SF- 
424A)  under  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3502),  Applicants 
are  required  to  submit  an  original  and 
two  copies  of  the  application  package 
to:  Grants  Manager,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation.  400  7th 
Street.  SW..  Washington.  DC  20590- 
0001.  Applications  received  on  or  before 
January  1st  and  July  1st  of  each  year 
will  be  considered  in  that  cycle  of  the 
semi-annual  review  and  award  process. 
An  initial  round  of  the  review  and 
award  process  will  consider 
applications  received  on  or  before 
November  15.  1992.  Requests  and 
continuation  applications  must  include 
an  original  and  two  copies  of  the 
affected  pages;  previously  submittijd 
pages  with  information  that  is  still 
current  do  not  have  to  be  resubmitted. 
The  application  must  include  the 
following: 


§110.60    (Amended] 

33.  In  §  110.60,  in  paragraph  (a) 
introductory  text,  in  the  second 
sentence,  the  wording  "hard  match"  is 
revised  to  read  "hard-match" 


§110.120    [Amended] 

34.  In  §  110.120.  in  the  last  sentence, 
the  wording  "HMTUSA  Grants 
Manager"  is  revised  to  read  "Grants 

Man.ippr" 

PART  130-OIL  SPILL  PREVENTION 
AND  RESPONSE  PLANS 

35.  The  authority  citation  for  part  130 
is  revised  to  read  as  follows: 

Authority:  33  V:  ^  C    1 121    4Q  CFR  1  =53 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

36.  The  parenthetical  authorities  at 
the  end  of  any  sections  in  part  171  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127:  49  CFR 
1.53 

§171.1     [Anr>ended] 

37.  In  §  171.1,  the  following  changes 
are  made: 

a.  In  paragraph  (c),  the  wording  "of 
the  Act.  all  orders  and  regulations 
issued  under  the  Act"  is  revised  to  read 
"of  the  Federal  hazardous  material 
transportation  law,  all  orders  and 
regulations  issued  thereunder". 

D.  In  addition,  in  paragraph  (c),  the 
wording  "by  the  Act"  is  revised  to  read 
"by  the  Federal  hazardous  material 
transportation  law". 

§171.2    [Amended] 

38.  In  §  171.2,  the  following  changes 
are  made: 

a.  In  paragraph  (f)(1).  the  wording 
"under  the  Act"  is  revised  to  read 
"under  the  Federal  hazardous  material 
transportation  law". 

b.  In  paragraphs  (f)(2)  and  (g)(2).  the 
term  "rail  freight  car"  is  revised  to  read 
"rail  car",  each  place  it  appears. 

c.  In  paragrapn  (g)(1),  tne  wording 
"Any  marking  label"  is  revised  to  read 
"Any  marking,  label". 

d.  Also  in  paragraph  (g)(1),  the 
wording  "Act,  or  a  regulation  issued 
under  the  Act"  is  revised  to  read 
"Federal  hazardous  material 
transportation  law.  or  the  regulations 
issued  thereunder". 

39.  In  §  171.3.  the  Note  in  paragraph 
(b)(3)(iii)  is  revised  to  read  as  follows: 

§171.3    Hazardous  waste. 

•         *         •         •         • 

(b)'  *  * 
(3)*  •  • 
(iii)*   *   • 

Note:  Federal  law  sptecifies  f>enalties  up  to 
S250,0O0  fine  for  an  individual  and  S500.000 
for  a  company  and  5  years  imprisonment  for 
the  willful  discharge  of  hazardous  waste  at 
other  than  designated  facilities.  49  U.S.C. 
5124 


§171.7    [Amended] 

40.  In  §  1 7 1  7 .  itie  paragraph  (a)(3) 
table,  in  the  entry  for  Compressed  Gas 
Association,  Inc.,  the  address  "1235 
Jefferson  Davis  Highway"  is  revised  to 
read  "1725  Jefferson  Davis  Highway". 

§171.8    [Amended] 

41.  In  §171. 8,  the  following  changes 
are  made: 

a.  For  the  definition  of  "NPT',  the 
wording  "in  compliance  with  the"  is 
revised  to  read  "conforming  to". 

b.  For  the  definition  of  "Person",  in 
paragraph  (2),  the  wording  "sections 
110  and  1 1 1  of  the  Hazardous  Materials 
Transportation  Act  (49  App.  U.S.C. 
1809-1810)"  is  revised  to  read  "49 
use.  5123  and  5124". 

42.  In  addition,  in  §  171.8,  the 
definition  of  "Federal  hazardous 
materials  transportation  law"'  is  added 
in  alphabetical  order  to  read  as  follows: 

§171.8     Definitions. 

«         *         *         *         * 

Federal  hazardous  material 
transportation  law  means  49  U.S.C. 
5101  etseq. 


§171.11     [Amended] 

43.  In  §  171.11.  in  paragraph  (d)(6)(i), 
the  section  reference 

"§  172.203(d)(l)(iii)"  is  revised  to  read 
"§  172.203(d)(4)". 

§171.12    [Amended] 

44.  In  §  171.12.  in  paragraph  (d)(1), 
the  section  reference 

"§  172.203(d)(l)(iii)"  is  revised  to  read 

"§172.203(d1(4)". 

PART  172— HAZARDOUS  MATERIALS 
TABLE.  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION.  AND 
TRAINING  REQUIREMENTS 

45.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 

1  53 

§172.101    [Amended] 

46.  In  §  172.101,  the  following 
changes  are  made: 

a.  In  paragraph  (c)(8)  introductory  text 
and  paragraph  (c)(8)(ii),  the  wording 
"the  appendix"  is  revised  to  read 
"Appendix  A"  each  place  it  appears. 

b.  In  paragraph  (d)(4).  the  reference 
"§  173  150  (f)"  is  revised  to  read 

•§  173.150(e)  or  (f)". 

c.  In  paragraph  (g),  the  reference 
"subpart  D"  is  revised  to  read  "subpart 
E" 

d.  In  the  Hazardous  Materials  Table, 
the  following  changes  are  made: 


1.  The  entry  "Ethylene  oxide  and 
carbon  dioxide  mixtures,  see  Carbon 
dioxide  and  ethylene  oxide  mixtures, 
etc."  is  removed. 

2.  For  the  entry  "Mobility  aids,  see 
Wheel  chair,  electric:.",  in  Column  (2), 
the  colon  and  period  are  removed  at  the 
end  of  the  proper  shipping  name. 

.\ppendix  A  to  §  172.101  (Amended) 

47.  In  appendix  A  to  §  172.101,  the 
following  changes  are  made: 

a.  In  the  introductory  text,  in 
paragraph  1.,  in  the  second  sentence, 
the  wording  "the  Hazardous  Materials 
Transportation  Act"  is  revised  to  read 
"49  U.S.C.  5101-5127". 

b.  In  the  introductory  text,  in 
paragraph  1.,  in  the  last  sentence,  the 
wording  "the  Hazardous  Materials 
Transportation  Act  (49  U.S.C.  1801  et 
seq.)"  is  revised  to  read  "49  U.S.C. 
5101-5127". 

c.  In  Table  1 — Hazardous  Substances 
Other  Than  Radionuclides,  the 
following  changes  ase  made: 

1.  For  the  entry  "Cresols",  in  column 
2,  the  wording  "Phenol,  methyl-"  is 
removed  the  second  time  it  appears. 

2.  For  the  entry  "DDT",  in  column  2, 
the  word  "Bezene"  is  revised  to  read 

"Benzene". 

3.  For  the  entry  "Tetrachloroethane". 
in  column  2,  the  wording  "1,1,2,- 
Tetrachloroethane"  is  revised  to  read 
"1,1,2,2,-Tetrachloroetliane". 

§172.102    [Anwnded] 

48.  In  §  172.102,  the  following 
changes  are  made: 

a.  In  paragraph  (c)(1),  in  Special 
Provision  14,  a  parenthetical  marie  is 
added  following  "dichloride"  and  the 
parenthetical  marie  following 
"stabilizers"  is  removed. 

b.  In  paragraph  (c)(1),  Special 
Provision  42  is  removed. 

c.  In  paragraph  (c)(3),  in  Special 
Provision  85,  in  the  first  sentence,  the 
word  "the"  preceding  the  word 
"transport"  is  removed. 

d.  In  paragraph  (c)(3),  in  Special 
Provision  B32,  a  comma  is  added  to 
immediately  follow  ".MC  331". 

e.  In  paragraph  (c)(3),  in  Special 
Provision  B33,  in  the  first  sentence,  the 
phrase  "are  subject  to  the  following 
requirements."  is  revised  to  read  "must 
conform  to  Table  1  of  this  Special 
Provision.". 

f  In  paragraph  (c)(3),  in  Special 
Provision  B90,  in  the  first  sentence,  the 
wording  "Steel  tank"  is  revised  to  read 
"Steel  tanks". 

g.  In  paragraph  (c)(7)(ii),  the 
introductory  text  "These  provisions 
apply  only  to  transportation  in  IM 
portable  tanks  "  is  removed. 

h.  In  paragraph  {c)(7)(ii),  in  Special 
Provision  T31,  the  wording  "65  kpa  (9.4 


psia)  at  65  "C  (150  "F)"  is  revised  to  read 
"65  kPa  (9.4  psia)  at  65.6  'C  (150  "F)". 

§  172^03    [Amended] 

49.  In  §  172.203,  the  following 
changes  are  made: 

a.  In  paragraph  (e)(2),  the  wording 
"171.8"  is  revised  to  read  "§  171.8". 

b.  Id  paragraph  (h)(2Mi),  the  word  "to" 
preceding  the  wording  "this 
subchapter"  is  revised  to  read  "of. 

c.  In  paragraph  (k)  introductory  text, 
in  the  second  sentence,  the  wording 
"(contains  caprylyl  chloride)"  is  revised 
to  read  "(contains  Caprylyl  chloride)". 

d.  In  paragraph  (k)(3),  in  the  Ust  of 
proper  shipping  names,  for  the  proper 
shipping  name,  "Corrosive  solids,  self 
heating,  n.o.s.",  a  hyphen  is  added 
between  the  words  "self  and 
"heating". 

§172.334    [Amended] 

50.  In  §  172.334,  in  paragraph  (b)(3), 
a  comma  is  added  following  "(c)(5)". 

§172.505    [Amended] 

51.  In  §  172.505,  in  paragraph  (a),  in 
the  first  sentence,  immediately 
following  the  words  "portable  tank,"  the 
word  "and"  is  removed  and  replaced 
with  the  word  "or". 

§172.600    [Amended] 

52.  In  §  172.600,  in  paragraph  (c)(2), 
the  word  "state"  is  revised  to  read 
"State". 

§172.504    (Amended] 

53.  In  §  172.604,  in  paragraph  (a)(3)(i), 
the  wording  "this  part  172"  is  revised 
to  read  "this  part". 

Appendix  A  to  Part  172  [Amended] 

54.  In  Appendix  A  to  part  172,  in  the 
first  sentence,  the  wording  "L'Eclariage" 
is  revised  to  read  "LTclairage." 

PART  173— SHIPPERS— GENERAL 
REQUIREME^f^S  FOR  SHIPMEMTS 
AND  PACKAGINGS 

55.  The  parenthetical  authorities  at 
the  end  of  any  sections  in  part  1 73  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.SC  5101-5127;  49  CFR 

1.53. 

§173.11     [Amended] 

56.  In  §  173.11,  in  paragraph  (b)(4), 
the  comma  is  removed  after  the  wording 
"tank  car". 

§173.12    [Amended] 

57.  In  §  173.12,  the  following  changes 
are  made: 

a.  In  paragraph  (d)(1),  the  word  "and" 
is  added  immediately  following  the 
semicolon  at  the  end  of  the  paragraph. 


b.  In  paragraph  (d)(2),  the  wording  "; 
and"  is  removed  and  replaced  with  a 
period. 

c.  Paragraph  (d)(3)  is  removed. 

§173.27    [Amended] 

58.  Li  §  173.27,  the  foliovdng  changes 
are  made: 

a.  In  paragraph  (f).  Table  2.,  in  the  row 
entitled  "Solids:  greater  than  15  kg,  not 
greater  than  50  kg",  in  column  3,  the 
quantity  limit  of  "5  g"  is  revised  to  read 
"5  kg". 

b.  In  paragraph  (g)(1),  the  word 
"headings"  is  revised  to  read 
"headrings '. 

§173.32    [Amended] 

59.  In  §  173.32,  the  following  changes 
are  made: 

a.  In  paragraph  (g),  the  weeding  "bad 
dents"  is  revised  to  read  "significant 
dents". 

b.  In  paragraph  (q)  introductory  text, 
the  phrase  "greater  to  or  equal  to"  is 
amended  to  read  "greater  than  or  equal 
to". 

§173.33    [Amended] 

60.  In  §  173.33,  the  following  changes 
are  made: 

a.  In  paragraph  (c)(l)(iii),  the  word 
"shipped"  is  revised  to  read  "loaded  ' 
each  place  it  appears. 

b.  In  paragraph  (c)(l)(iv),  the  period 
following  the  reference  "(c}(l)(i)"  is 
removed  and  replaced  with  a  comma. 

§173.34    [Amended] 

61.  In  §  173.34,  in  paragraph  (eMl8)(i), 
in  the  first  sentence,  the  reference 
"(a)(3)"  is  revised  to  read  "(e)(3)". 

Subpart  D — [Amended] 

62.  In  the  subpart  D  title,  the  words 
"otlier  than"  are  revised  to  read  "Other 
Than". 

§173.116    [Amended] 

63.  In  §  173.116,  in  the  paragraph  (a) 
table,  in  column  2,  the  wording  "LC50" 
is  revised  to  read  "LCso"  each  place  it 
appears. 

§173.133    [Amended] 

64.  In  §  173.133,  in  the  paragraph 
(b)(l)(iv)  table,  in  cx>lumn  1,  in  the  third 
and  fourth  entries,  the  wording 
"(Hazard  2^De  C)."  and  "(Hazard  Zone 
D)"  are  removed  and  in  column  2.  in  the 
last  entry,  the  wording  "Packing  Groups 
I  and  II,  Hazard  Zones  A,  B  and  C"  is 
revised  to  read  "Packing  Group  I, 
Hazard  Zones  A  and  B,  and  Packing 
Group  II". 

§173.217    [Amended] 

65.  In  §  173.217,  in  paragraph  (a),  in 
the  last  sentence,  the  wording  "2-3  kg 
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(5  lbs)"  is  revised  to  read  "2.3  kg  (5 
lbs)" 

$173,226    (ArTwmled] 

66.  In  §  173.226,  in  paragraph 
(b)(4)(ii)(A).  the  word  "and"  is  removed 
at  the  end  of  the  paragraph. 

$173,227    [AmendMl] 

67.  In  §  173.227.  in  the  section 
heading,  the  period  following  "Division 
6.1"  is  removed  and  replaced  with  a 
comma. 

$  173.230    (Amended] 

68.  In  §  173.230,  in  paragraph  (d).  the 
reference  "6  2"  is  revised  to  read  "6.1". 

S  173.243    (Amend«d] 

69.  In  §  173.243.  in  paragraph  (b)(2). 
the  wording  "cargo  tanks"  is  added 
immediately  following  "IX)T  4i2". 

$173,301     [AawndMi] 

70.  In  §  173.301.  in  paragraph  (g) 
introductory  text,  the  period  following 
the  word  "methods"  is  removed  and 
replaced  with  a  colon. 

$173,309    (Amend«d] 

71  In  §  173.309.  the  following 
changes  are  made: 

a.  In  paragraph  (a)(1),  the  word  "non- 
corrosive"  is  revised  to  read 
"noncorrosive". 

b.  In  paragraphs  (a)(3)(iii).  (a)(4)(ii), 
and  (b)(2).  the  wording  "kpa  "  is  revised 
to  read  "kPa"  each  place  it  appears. 

c  In  paragraph  (a)(4)(ii).  the  reference 
"55  'C—  (130  'F)"  is  revised  to  read  "55 
•C  (130  'F)"  each  place  it  appears. 

$173,315    (Amenctodl 

72.  In  §  173.315,  in  the  paragraph  (a) 
table,  in  Note  15.  in  the  next  to  last 
sentence,  the  section  reference 

'§  172.32H(d)  '  is  revised  to  read 
"8172.328(c)". 

$173,318    [AmendAd] 

73.  In  «j  173  318.  the  following 
changes  are  made: 

a.  In  paragraph  0})(l)(ii)(A).  the 
wording  "One  of  more"  is  revised  to 
read  "One  or  more". 

b  In  paragraphs  (b)(2)(i)  (A)  and  (B), 
the  words  "his"  and  "this", 
respectively,  are  removed  and  replaced 
with  the  word  "a". 

c.  In  paragraph  (b)(6)(ii).  the  wording 
"On  tanks"  is  revised  to  read  "On  a 
tank" 

d.  In  paragraph  (g)(2)(i).  the  wording 
"an  (MRHT)"  is  revised  to  read  "an 
MRIIT" 

Subpart  I— (Amended] 

74.  The  authority  citation  for  subpart 
I  to  part  173  is  removed. 


Appendix    \  tu  i'at1  173 — |Amended| 

75.  In  Appendix  A  to  part  173.  in 
paragraph  2.,  a  comma  is  added 
immediately  after  the  wording  "surgical 
gauze". 

Appendix  F  to  Part  173 — ( Amended  j 

76.  In  Appendix  F  to  part  173.  in 
paragraph  2.(e),  in  the  third  sentence, 
the  phrase  "combustion  are  observed"  is 
revised  to  read  "combustion  is 
observed". 

PART  1-4     CARRIAGE  BY  RAIL 

77.  The  authority  citation  for  part  174 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1  53. 

$174.63    [Amended] 

78.  In  §  174.63.  in  paragraph  (b).  the 
wording  "Federal  Railroad 
Administrator"  is  revised  to  read 
"Associate  Administrator  for  Safety, 
FRA". 

$174,100    [AmMMtod] 

79.  In  §  174.100.  in  the  section 
heading  and  in  the  first  sentence  of 
paragraph  (b).  the  "I"  is  revised  to  read 

•■V 

PART  175— CARRIAGE  BY  AIRCRAFT 

80.  The  parenthetical  authorities  at 
the  end  of  any  sections  in  part  1 75  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1  53 

$175,320    [Amended] 

81.  In  §  175.320,  in  the  table  in 
paragraph  (a),  in  the  entry  "High 
explosives",  in  column  2.  the  wording 
"Division  1.1  or  1.2  (Class  A) 
explosives"  is  revised  to  read  "Class  1 
(explosive)  materials"  and.  in  column  3. 
the  wording  "Blasting  agent  n.o.s."  is 
revised  to  read  "Blasting  explosives 
(Division  l.lD  or  1.5D).  or  Blasting 
agent  (Division  1.5D).  Very  insensitive 
explosive  substances,  n.o.s.,  or 
Substances.  EVI.  n.o.s.  (Division  l.SD). 
Extremely  insensitive  explosive  articles 
or  Articles.  EEI  (Division  1.6N)", 

§175.700    (Amended] 

82.  In  S  175.700.  in  paragraph  (b).  the 
second  sentence  is  removed. 

PART  176— CARRIAGF  BY  VESSEL 

83.  The  parenthetical  auuiorities  at 
the  end  of  any  sections  in  part  1 76  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U  S.C  5101-5127;  49  CFR 
1  53 


§176.13     [Amended] 

84.  In  §  176.13,  in  paragraph  (c).  the 
reference  "§  172.704(c)"  is  revised  to 
read  "§  172.704(d)". 

Subpart  F  of  Part  176 — (Amended] 

85.  The  authority  citation  in  subpart 
F  of  part  176  is  removed. 

$176,415    [Amended] 

86.  In  §  176.415.  in  paragraph  (b)(2). 
the  wording  "or  unloading"  is  removed, 
the  second  time  it  appears. 

§176.600    [Amended] 

87.  In  §  176.600,  in  paragraph  (d),  the 
wording  "cool  a  reasonably"  is  revised 
tn  ro^c\  "cool  as  r»'a«;nnahK  " 

PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

88.  The  parenthetical  authorities  at 
the  end  of  any  sections  in  part  177  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.53 

§177.838    [Amended) 

89.  In  §  177.838.  the  following 
changes  are  made: 

a.  In  paragraph  (g).  the  wording  "3.6 
kg  (7.9  pounds)"  is  revised  to  read  "3.6 
kg  (8  pounds)". 

b.  In  paragraph  (h).  the  word 
"pyroforic"  is  revised  to  read 
"pyrophoric"  each  place  it  appears. 

§177.839    [Amended] 

90.  In  §  177.839.  in  paragraph  (d) 
introductory  text,  in  the  first  sentence, 
the  wording  "cargo  tanks"  is  revised  to 
read  "cargo  tank",  each  place  it  appears. 

§177.840    [An>ended] 

91   In  §  177.840.  in  paragraph  (d).  in 
the  first  sentence,  the  wording  "cargo 
tanks"  is  revised  to  read  "cargo  tank  '. 

§177.841    [Amended] 

92.  In  §  177.841.  in  paragraph  (d) 
introductory  text,  in  the  first  sentence, 
the  wording  "cargo  tanks"  is  revised  to 
read  "cargo  tank",  each  place  it  appears. 

§177.848    [Anwnded] 

93.  In  §  177.848,  in  paragraph  (e)(6), 
in  the  second  sentence,  the  word  "for" 
is  added  following  the  word  "required" 
and  preceding  the  word  "any". 

§177  860    [Amended] 

94.  In  §  177.860,  the  following 
changes  are  made: 

a  In  paragraph  (a)  introductory  text, 
in  the  first  sentence,  the  wording 
"materials  which  is"  is  revised  to  read 
"material  which  is". 


b.  In  peiragraph  (b),  the  wording 
"Division  6  1"  is  revised  to  read 
"Division  6.1" 

PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

95.  The  parenthetical  authorities  at 
the  end  of  any  sections  in  part  178  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

§178  245-5     [Amended] 

96.  In  §  178.245-5,  in  paragraph  (b). 
the  wording  "shall  comply  with"  is 
revised  to  read  "shall  conform  to". 

§178.255-6    [Amended] 

97.  In  §  178.255-5,  in  paragraph  (b), 
in  the  second  sentence,  the  wording 
"Every  such  valve"  is  revised  to  read 
"Each  valve". 

§178.255-12    [Amended] 

98.  In  §  178.255-12,  in  the  first 
sentence  of  paragraph  (a),  "pounds  per 
square  inch  gauge"  is  revised  to  read 
"psig". 

§178.270-9    [Amended] 

99.  In  §  178.270-9,  in  the  second 
sentence,  the  word  "obround"  is  revised 
to  read  "round". 

§178  270-11     [Amended] 

100.  In  §  178.270-11,  the  following 
changes  are  made: 

a.  In  paragraph  (b)(1)  introductory 
text,  in  the  last  sentence,  the  word 
"transverse"  is  revised  to  read 
"transversal". 

b.  In  paragraph  (d)(2),  in  the  first 
sentence,  the  phrase  "or  less  than  or"  is 
revised  to  read  "to  less  than  or". 

§178.271-1    [Amended] 

101.  In  §  178.271-1.  in  paragraph  (a), 
the  wording  "comply  with"  is  revised  to 
read  "conform  to". 

§  178.272-1     [Amended] 

102.  In  §  178.272-1.  in  paragraph  (a), 
the  wording  "comply  with"  is  revised  to 
read  "conform  to". 

§  178.337-1    [Amended] 

103.  In  §  178.337-1,  the  following 
changes  are  made: 

a.  In  paragraph  (b),  the  word 
"chapter"  is  revised  to  read 
"subchapter". 

b.  In  paragraph  (d),  the  wording 
"unless  it  be"  is  revised  to  read 
"unless". 

§178.337-2    [Amended] 

104.  In  §  178.337-2,  the  following 
changes  are  made: 


a.  hi  paragraph  (a)(1),  the  wording 
"comply  with"  is  revised  to  read 
"conform  to". 

b.  In  paragraph  (c),  in  the  last 
sentence,  the  wording  "post  weld"  is 
revised,to  read  "postweld". 

§178.337-3    [Amended] 

105.  In  §  178.337-3,  in  paragraph 
(c)(3)(i),  the  colon  following  the  word 
"pressure"  is  removed  and  replaced 
with  a  semicolon. 

§  1 78.337-1 1    [Amended] 

106.  In  §178.337-11,  in  paragraph 
(a)(2)(i),  in  the  third  sentence,  the 
wording  "loading  unloading"  is  revised 
to  read  "loading/unloading". 

§178.337-18    [Amended] 

107.  hi  §  178.337-18,  in  paragraph 
(a)(3),  in  the  first  sentence,  the  wording 
"comply  with"  is  revised  to  read 
"conform  to". 

§178.338-1    [Amended] 

108.  hi  §  178.338-1,  in  paragraph 
(c)(1),  in  the  third  sentence,  the 
quotation  marks  before  and  after  the 
wording  "design  pressure"  are  removed. 

§178.345-3    [Amended] 

109.  hi  §  178.345-3,  the  following 
changes  are  made: 

a.  In  paragraph  (e),  the  reference 
"178.347-2"  is  revised  to  read 
"§178.347-2". 

b.  In  paragraph  (g)  introductory  text, 
the  period  is  removed  following  the 
word  "requirements"  and  replaced  with 
a  colon. 

§178.345-7    [Amended] 

110.  In  §  178.345-7,  in  paragraph 
(a)(2),  in  the  last  sentence,  the  words 
"conical  shall"  is  revised  to  read 
"conical  shell". 

§178.345-14    [Amended] 

111.  hi  §178.345-14.  the  foUovking 
changes  are  made: 

a.  In  paragraph  (b)(6),  the  period  after 
the  parenthetical  wording  "(Water 
cap.)"  is  removed  and  replaced  with  a 
comma. 

b.  In  paragraph  (b)(15),  a  period  is 
added  following  the  word  "feet". 

c.  In  paragraph  {c)(3),  the  semicolon 
following  the  parenthetical 
wording"(CT  mfr.)"  is  removed  and 
replaced  with  a  period. 

d.  In  paragraph  (c)(6),  the 
parenthetical  wording  "(Max  load,  rate, 
GPM)"  is  revised  to  read  "(Max.  load 
rate,  GPM) '. 

e.  In  paragraph  (c)(7),  the 
parenthetical  wording  "(Max.  unload, 
rate,  GPM)"  is  revised  to  read  "(Max. 
unload  rate,  GPM) '. 


§178.347-2    [Amended] 

112.  hi  §  178.347-2,  the  following 
changes  are  made: 

a.  hi  paragraph  (a),  in  the  titles  of 
Tables  I  and  II,  a  period  between  the 
words  "(MS)"  and  "HIGH"  is  removed 
and  replaced  with  a  comma,  each  place 
it  appears. 

b.  In  Table  I,  in  the  column  "Over  18 
to  22",  for  the  entry  "Thickness  (AL)"', 
"0  187"  is  revised  to  read  "0.187  ". 

§178.348-10    [Amended] 

113.  hi  §178.348-10,  ui  paragraph 
(d)(3),  in  the  last  sentence,  the  phrase 
"as  this  will  provide  a  great  vent 
capacity  requirement"  is  removed 

§178.350-3    [Amended] 

114.  In  §  178.350-3,  in  paragraph  (b). 
the  reference  "§  173.24"  is  revised  to 
read  "§172.310". 

PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

115.  The  parenthetical  authorities  at 
the  end  of  any  sections  in  part  179  are 
removed  and  the  authority  citation  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 

Subpart  F— [Amended] 

116.  The  authority  citation  for  subpart 
F  to  part  179  is  removed. 

PART  180— CONTINUING 
QUALIFICATION  AND  MAINTENANCE 
OF  PACKAGINGS 

117.  The  authority  citation  is  revised 
to  read  as  follows: 

Authority:  49  U.S.C  5101-5127;  49  CFR 

1.53. 

§180.405    [Amended] 

118.  In  §  180  405,  in  paragraph  (f)(6). 
the  \vord  "must"  is  revised  to  read 

"shall". 

§180.407    [Amended] 

119.  In  §  180.407,  in  paragraph  (d)(4). 
the  woTd  "tank"  is  added  following  the 
word  "cargo". 

§180.415    [Amended] 

120.  In  §  180.415,  in  paragraph  (b),  in 
the  last  sentence,  the  colons  preceding 
the  wordings  "P  for  pressure"  and  'L 
for  lining"  are  removed  and  replaced 
with  semicolons. 

Issued  in  Washington,  DC  on  Septemt)er 
14, 1994,  under  authority  delegated  in  49 
CFR  parti. 

D.K.  Shanna, 

Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFR  Parts  91  and  135 

[Docket  No  27919,  Sp«cial  Federal  Aviation 
Regulation  (SFAR)  No.  71] 

RIN  2120- AF53 

Air  Tour  Operators  in  the  State  of 

Hawaii 

AGENCY:  Fe<ierai  Aviation 

Administration  [VAA].  DOT 

ACTION:  Final  rule,  request  for 

cciinnieats.        

SUMMARY:  This  action  establishes  certain 
procedural,  operational  and  equipment 
r»?quirements  for  air  tour  operators  in 
the  State  of  Hawaii.  This  emergency  rule 
IS  ne<:cssary  because  of  an  escalation  of 
air  tour  accidents.  The  reRulation  is 
intendecl  to  enhance  the  :>afety  of  air 
tour  operations  within  the  State. 
DATES:  This  final  rule  is  effective 
Octolwr  2ti.  19M4.  Comments  must  lie 
received  on  or  before  December  27. 

ADDRESSES:  Send  comments  on  this 
final  rule  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket 
(ACX:-200),  Docket  No.  27919,  800 
Independence  Ave.,  SVV..  Washington. 
DC  20591.  Comments  delivered  must  b«' 
marked  Docket  No.  27919.  Comments 
may  be  examined  in  room  91 5G 
weekdavs  betwet^n  8  30  a.m.  and  5  p.m  . 
except  on  Federal  holidays. 

Commenters  who  wish  the  FAA  to 
acknowledge  tlie  receipt  of  their 
comments  must  submit  with  their 
comments  a  self-nddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27919  "  The  postcard  will  bv 
date«stdmped  by  the  F.AA  and  returned 
to  the  coiiMi't-nter 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Calendine,  Air  Transportation 
Division,  AFS-20n.  Federal  .Aviation 
Administration.  800  Indeptndence 
Avenue.  SVV  .  Washington.  D  C.  20591. 
Tf'it-phon-  (202)  2r,7-«ir,r. 

SUPPLEMENTARY  INFORMATION: 

Avaiiabilily  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Fetleral  Aviation  Administration.  Office 
of  Public  Affairs.  Attention:  Public 
Information  Center.  APA-220.  800 


Independence  Avenue.  SW.. 
Washington.  DC  20591.  or  by  calling 
(202)  267-3485.  Requests  should  b<; 
identified  by  the  docket  number  of  this 
rule 

Persons  interested  in  being  placed  on 
a  mailing  list  for  notices  of  proposed 
rulemaking  should  request  a  copy  of 
.Advisory  Circular  No.  1 1-2A.  •"Notice  of 
Proposed  Rulemaking  Distribution 
Svstcm."  which  describes  the 
appli(  ation  procedure. 

Background 

The  Air  Tour  Industry 

Since  1980.  the  air  tour  industrj'  in 
the  Stale  of  Hawaii  has  grown  rapidly, 
particularly  on  the  islands  of  Oahu. 
Kauai.  Maui,  and  Hawaii.  The  growth  of 
the  tourist  industry,  the  beauty  of  the 
islands,  and  the  inaccessibility  of  some 
areas  on  the  islands  has  generated 
tremendous  growth  in  the  number  of  air 
tour  flights  In  1982.  there  were 
approximately  63.000  helicopter  and 
11.000  airplane  air  tour  flights.  By  1991. 
these  numbers  had  increased  to 
approximately  101.000  for  helicopters 
and  18.000  for  airplanes.  After  a  slight 
decline  due  to  Hurricane  Iniki  in  1992. 
air  tour  flights  in  1994  are  projected  to 
reach  the  1991  levels.  In  Hawaii,  the  air 
tour  industry  carries  about  400.000 
passengers  annually  Thirty-eight 
operators  are  conducting  air  tours 
within  the  State  of  Hawaii,  using 
approximately  97  beUcopters  and  16 
fixed-wing  aircraft.  During  the  9-year 
period  between  1982  and  1991.  there 
were  eight  fatal  accidents  with  24 
fatalities.  The  accident  data  shows  an 
escalation  of  fatal  accidents  during  the 
3-year  period  between  1991  and  1994. 
During  this  time,  there  were  five  fatal 
accidents  with  24  fatalities.  (See  table 
and  figure) 

Use  of  Hf'licoptifrs  in  Air  Tours 

Helicopters  are  uniquely  suited  for  air 
tours  in  Hawaii  because  they  can 
operate  at  slow  speeds  and  hover  over 
scenic  areas.  Helicopter  air  tours  are 
often  conducted  close  to  the  ground, 
near  scenic  attractions  so  passengers  can 
see  and  experience  the  thrill  of  being 
close  to  geological  and  terrain  features, 
such  as  lava  flows  and  waterfalls. 

Some  air  tour  operators  advertiw; 
dramatic  overwater  flights  to  view 
whales,  shorelines,  cliffs,  and  waterfalls; 
entry  into  one-way  canyons;  flying  close 
to  hot  molten  lava;  and  hovering  over 
the  shoreline  where  molten  lava  flows 


into  the  ocean.  Some  advertising 
brochun's.  for  example.  descril>e  air 
tours  as  "excitement  to  the  boiling 
point."  and  invite  tourists  to  "fly  into 
the  heart  and  heat  of  an  active  volcano" 
and  "close  enough  to  waterfalls  to  feel 
the  cooling  mist."'  One  fixed-wing  air 
tour  operator  fcnnerly  advertised  that 
"lw|e  fly  you  lower  and  slower  than  any 
twin  engine  plane  can  .       .  lower  and 
sh)wer  th;in  many  helicopters  do  .  .  ." 

While  pas.sengers  are  often  attracted 
to  the  thrill  associated  with  low-flying 
air  tours.  th»'y  are  generally  nni  aware  of 
the  risks  involved.  Risks  associated  with 
low  flying  air  tour  operations  include: 
unpredictable  winds  that  create  less 
stable  flying  conditions;  fewer  options 
to  escape  unforeseen  weather: 
unmarked  or  unknown  obstructions; 
less  time  to  select  suitable  emergency 
landing  areas;  increases  in  pilot 
workload  because  of  quick  stops,  rapid 
turns,  and  watching  for  obstructions; 
inability  to  be  detected  by  air  traffic 
control  radar:  inability  to  conduct  two- 
way  radio  communication;  increased 
likelihood  of  ingesting  foreign  debris, 
including  salt  water  spray,  into  the 
engine;  less  overall  reaction  time;  and 
congestion  of  low  fiying  traffic  at  scenic 
locations.  Further,  many  air  tours  are 
conducted  over  scer.ic  areas  along 
rugged  coasts,  where,  in  the  event  of  an 
engine  failure,  the  pilot  must  ditch  in 
the  ocean.  A  helicopter  without 
flotation  devices,  unlike  most  light 
airplanes,  may  sink  within  moments. 

Histon'  and  Escalation  of  Accidents 

The  growth  of  the  air  tour  sightseeing 
industry  in  Hawaii  has  been  associated 
with  an  escalation  of  accidents.  The 
proximate  causes  of  the  accidents  range 
from  engine  power  loss  to  encounters 
with  adverse  weather.  Contributing 
factors  to  the  causes  and  seriousness  of 
accidents  are:  operation  beyond  the 
demonstrated  performance  envelope  of 
the  aircraft,  inadequate  prefiight 
planning  for  weather  and  routes,  lack  of 
survival  equipment,  and  fiying  at  low 
altitudes  (which  does  not  allow  time  for 
recovery  or  forced  landing  preparation 
in  the  event  of  a  power  failure). 

Tlie  following  table  is  a  synopsis  of 
selected  air  tour  accidents  involving 
aircraft  damage,  minor  or  serious 
injuries,  or  fatalities  that  occurred 
between  September  1982  and  September 
1994. 


Selected  Air  Tour  Accidents  in  Hawaii,  September  1982-September  1994 

Date 

Type 

Part 

Location 

Injuries 

Fatalities 

9/2/82 

Bell  206-L 

135 

91 
135 
135 

91 

135 

91 
135 
135 
135 
135 

135 
91 

135 

135 

135 

91 

91 

135 

135 
135 
135 
135 
135 
135 

Lihue  

2  serious 

Grumman  AA-5A 

Kamuela 

3  minor 

4/8/84 

4 

9/26/85 

Aerospatiale  

Kula 

5  minor 

1 

1/1/86 

Cessna  R172K 

Kamuela 

4  sehous 

■J 

5/18/86 

Bell  206B  

Maui  ....„ _ 

Kona 

1  serious 

2 

Bell  206B  

1  minor 

3/29/87 

3  serious 

1 

Cessna  172N  

Lihue  „ „ 

Honolulu 

Waialae  Fans 

1  minor 

4/24/87 

4 

5/29/88 

Bell  206B  

2  rTMrx>r 

5/20/89 

Aerospatiale  AS350D  

7  minor 

6/11/89 

Beech  Hi8  

Waipw  Valley „ 

Volcano 

1  serious 

8/19/89 

Aerospatiale  AS350D  

1 1 

Hughes  369HS  

Keanae 

Lihue  

5  minor 

5/5/91 

3  minor 

6/6/91 

Bell  206B  

3  serious 

Bell  206B  

Hito _ 

Mount  HaleakaJa 

1  minor 

11/9/91 

1  serious 

Beech  E18S 

2  minor 

4/22/92 

9 
7 

9/16/92 

Aerospatiale  AS350B 

Hana  _.... 

Volcano  National  Park _ 

Volcano  National  Park 

9/21/92 

Bell  47 

3  minor 

1/25/93 

Fairchild  Hiller  FH-1100  

1  minor 

4 

2/23/94 

Aerospatiale  AS350B 

Volcarx)  National  Park 

1  serious 

Hughes  369D 

Hawaii  National  Park  

Waimea 

Hanalei 

Motokai 

Waipio  Valley  

1  mirtor 

3/25/94 

4/18/94 

Hughes  369D 

4  serious 

1 

7/14/94 

Aerospatiale  AS350D  

3 

7/14/94 

Aerospatiale  AS350D  

8/11/94 

Aerospatiale  AS350D  

9/3/94 

Hughes  369D  

Hilo 

The  table  shows  a  total  of  24  air  tour 
fatalities  between  1982  and  1991  (9 
years).  Even  though  there  was  a  decline 
in  the  number  of  air  tour  flights  in  1992, 
the  accident  data  show  an  escalation  of 
fatal  accidents  between  1991  and  1994. 


From  July  1991  through  July  1994  (3 
years),  there  were  20  air  tour  accidents 
involving  24  fatalities.  (See  figure.) 
Since  January  1993.  three  helicopter 
accidents  have  involved  landings  in  the 
ocean  with  two  oftho.se  accidents 


resulting  in  seven  fatalities.  The  most 
recent  fatal  accident  occurred  on  July 
14,  1994.  The  most  recent  non-fatal 
accident  occurred  on  September  3, 
1994.  (See  table.) 
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HAWAIIAN  AIRCRAFT  ACCIDENT  ANALYSIS 
JULY  1991  THROUGH  JULY  1994 


Total  Aircraft  Accidents  52 


I     )      Helicopter  Air  Tour 

I     I      Airplane  Air  Tour 

[    I      Other  than  Air  Tour  (all  categories) 


Fatal  Air  Tour  Accidents  5 


Air  Tour  Fatalities  24 


I     I     Helicopter 
I     I     Airplane 


[ j     Helicopter 

I     I     Airplane 


SOURCE:  NTSB 


BILLING  COOC  4«10-tl-C 


National  Transportation  Safety  Board 
Recommendations 

Based  on  its  investigation  of  the  April 
22,  1992,  accident  in  Haleakala  National 
Park,  the  National  Transportation  Safety 
Board  (NTSB)  recommended  that  the 
FAA  "Icjreate  a  specific  classification 
for,  and  operating  rules  governing, 
commercial  air  tour  operators  based  on 
the  complexity  of  flight  operations, 
aircraft  flown,  flight  frequency,  number 
of  passengers  carried,  air  traffic 
densities  in  the  area  of  operation,  and 
other  relevant  factors"  (A-93-8).  In 
addition,  the  NTSB  recommended  that 
the  FAA  "lildentify  airspace  which 
warrants  special  protection  due  to  air 
tour  operations,"  and  "Icjreate  special 
operating  rules  for  such  airspace  to 
reduce  the  potential  for  midair 
collisions  and  other  accidents 
commensurate  with  meteorological  end 
terrain  considerations."  (A-93-10)  In 
response  to  the  NTSB's 
recommendations,  the  FAA  has 
informed  the  NTSB  that  it  is  considering 
a  special  rule  for  air  tour  operators  in 
Hawaii. 

Based  on  the  NTSB  recommendations, 
accident  investigations,  and  discussions 
with  the  NTSB.  the  FAA  has  identified 
the  following  as  needing  to  be 
addressed; 

(1)  Air  tour  operators  fly  too  close  and 
too  low  to  various  attractions  and  land 
features. 

(2)  There  is  no  clear  definition  of 
"suitable  landing  site"  for  helicopters. 

(3)  Sightseeing  helicopters  are 
operating  in  the  avoid  area  of  the  height- 
speed  envelope  (deadman's  curve) 
where  successful  autorotations  are  not 
possible. 

(4)  Helicopters  operating  along  the 
shorelines  of  the  Hawaiian  Islands 
should  be  equipped  with  appropriate 
flotation  equipment. 

(5)  Passengers  should  be  briefed 
before  flights  on  the  use  of  flotation 
gear. 

Actions  Other  Than  Rulemaking  to 
Address  the  Problems 

The  FAA,  the  State  of  Hawaii,  and  the 
air  tour  industr)'  have  been  attempting 
to  corre<;t  safety  problems  that  affect  air 
tour  operations. 

In  1986,  the  FAA  conducted  a  study 
of  helicopter  sightseeing  operations  in 
Hawaii.  The  study  team  was  composed 
of  representatives  from  the  FAA.  the 
State  of  Hawaii,  and  industry  Ba.sed  on 
the  study,  recommendations  were  made 
to  the  State  and  to  operators  in  Hawaii 
to  improve  safety  and  community 
relations.  Recommendations  included 
the  following: 

(1)  The  FAA  should  study  the 
possibility  of  imposing  limitations. 


through  operations  specifications,  that 
would  require  the  helicopter  to  be 
operated  at  a  combination  of  height  and 
forward  speed  (including  hover)  that 
would  permit  a  safe  landing  in  event  of 
engine  power  loss,  in  accordance  with 
the  height-speed  envelope  for  that 
helicopter  under  current  weight  and 
aircraft  altitude.  These  limitations 
would  also  prevent  the  helicopter  from 
being  flown  over  areas  in  which  a  safe 
forced  landing  could  not  be  made. 

(2)  The  FAA  should  advise  helicopter 
operators  who  conduct  passenger- 
carrying  operations  under  part  91  or 
part  135  that  a  flight  (1)  over  an  area  in 
which  a  successful  forced  landing  could 
not  be  made,  or  (2)  at  an  airspeed  and 
altitude  combination  that  places  the 
aircraft  beyond  its  performance 
capability  to  successfully  autorotate, 
would  be  considered  a  reckless 
operation  under  §91.13  (formerly 
§91.9). 

The  study  team  was  also  concerned 
about  the  lack  of  heUcopter  flotation 
equipment  on  some  aircraft,  particularly 
for  operations  along  the  coastlines  of  the 
islands,  where  chffs  and  rocks  make  a 
successful  autorotation  to  shore 
virtually  impossible.  The  team  believes 
that  the  shoreline  must  offer  a 
reasonable  chance  to  land  safely  in  the 
event  of  engine  failure,  and  that,  if  no 
such  area  exists,  appropriate  helicopter 
flotation  equipment  should  be  required. 

Also,  in  1986,  the  FAA  conducted  a 
joint  study  with  the  State  of  Hawaii  on 
helicopter  heliport  and  airport  access.  A 
result  of  that  study  was  the  Helicopter 
Operating  Plan  for  Hawaii.  Based  on 
portions  of  that  plan,  the  Hawaiian 
Helicopters  Operators  Association 
(HHOA)  developed  its  "Fly  Neighborly" 
program.  The  HHOA  plan  calls  for 
voluntary  compliance  with  a  standoff 
distance  of  1.500  feet  and  a  minimum 
altitude  of  1,500  feet  over  communities. 
In  addition,  the  plan  calls  for  a  3.000- 
foot  standoff  distance  in  areas  of 
Volcanoes  National  Park.  The  HHOA 
program  includes  part  91  operators  as 
well  as  part  135  certificated  operators. 
This  is  a  voluntary  program  without 
FAA  oversight. 

On  January  17,  1992,  the  FAA  issued 
Handbook  Bulletin  No.  92-01,  Air  Tour/ 
Sightseeing  Operations.  The  bulletin 
advises  principal  operations  inspe<:tors 
to  recommend  to  ojjerafors  that  they 
include  procedures  in  their  operations 
manuals  for  conducing  air  tour/ 
sightseeing  operations.  The  bulletin  also 
advises  the  inclusion  of  charts  of  air 
tour  areas,  procedures  for  obtaining 
current  weather,  provisions  for  pilot 
training,  and  other  information  specific 
to  air  tour  operations. 


In  January  1994,  the  FAA  held  four 
public  meetings  in  Hawaii  to  investigate 
complaints  regarding  flight  safety, 
aircraft  noise,  and  possible  intrusive 
nights  of  helicopters.  While  the  vast 
majority  of  the  commenters  addressed 
the  noise  issue,  some  commenters  did 
raise  safety  issues.  Some  of  the  public 
meeting  comments  and  subsequent 
comments  submitted  to  the  FAA 
highlight  a  number  of  personal 
experiences  of  individuals  who 
witnessed  helicopters  flying 
dangerously  low  over  scenic  areas  and 
above  people  and  property  on  the 
ground.  In  some  instances,  witnesses 
claimed  that  the  aircraft  flew  lower  than 
the  people  who  were  walking  on  high 
elevation  trails. 

The  Honolulu  Flight  Standards 
District  Office,  during  the  past  3  years, 
has  conducted  an  extensive  inspection 
and  surveillance  program  of  the  air  tour 
industry.  On  July  15,  1994,  in  response 
to  a  number  of  recent  accidents,  the 
FAA  initiated  a  comprehensive  review 
of  operations  and  maintenance  practices 
of  the  Hawaiian  air  tour  operators.  In 
addition,  the  FAA  requested  that  all  air 
tour  operators  in  the  State  of  Hawaii 
immediately  conduct  a  "stand  down" 
safety  review  of  their  operational  and 
maintenance  practices. 

Need  for  Emergency  Rulemaking 

Despite  the  voluntary  measures,  the 
cooperation  of  the  Hawaii  air  tour 
operators,  and  the  FAA's  inspections, 
the  accident  data  show  that  additional 
measures  are  necessary  to  ensure  safe 
air  tour  operations  in  Hawaii.  The 
current  regulatory  scheme  is  not 
comprehensive  enough  to  ensure  the 
safety  of  all  air  tour  operations  in 
Hawaii. 

-  Section  91.119  prescribes  minimum 
altitudes  for  airplanes  and  helicopters 
that  provide  for  the  protection  of 
persons  and  property  on  the  surface. 
Generally,  a  pilot  may  not  operate  below 
an  altitude  allowing,  if  power  failure 
occurs,  an  emergency  landing  without 
und;:e  hazard  to  persons  or  property  on 
the  siirfur^.  Helicopters  may  be  operated 
at  lower  altitudes  than  airplanes  if  the 
operation  is  conducted  without  hazard 
to  persons  or  property  on  the  surface 
and  llie  pilot  can  conduct  a  safe 
emergency  landing  in  the  event  of 
power  failure. 

Under  ideal  conditions,  a  helicopter, 
unlike  an  airplane,  can  land  at  or  near 
zero  forward  speed,  provided  the 
landing  ajea  is  relatively  level  and  free 
of  obstructions.  Factors  that  make  an 
emergency  landing  site  unsuitable 
include  obstacles,  rugged  terrain, 
congested  areas  and  water  Obstacles 
range  from  natural  terrain  features  and 
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trees  to  buildings  and  utility  towers 
with  wires  strung  between  them. 

A  major  factor  affecting  safety  of  flight 
in  any  single  engine  aircraft  at  low 
altitude  is  the  limited  choice  of  suitable 
emergency  landing  areas.  Hawaii's 
unique  topography — active  volcanoes 
spewing  hot  molten  lava,  sharp  cliffs, 
cascading  waterfalls,  rugged  coastlines, 
mist-shrouded  mountains,  dense 
tropical  rainforests  and  deep,  closed 
canyons^— often  complicates  access  to 
suitable  emergency  landing  areas.  The 
air  tour  accidents  in  Hawaii  indicate 
that  helicopter  pilots  have  had 
insufficient  time  to  locate  suitable 
landing  areas  after  engine  power  loss  or 
other  problems  leading  to  accidents. 

Based  on  the  recent  escalation  of 
accidents  caused  by  unsafe  operating 
practices,  and  the  fact  that  voluntary 
measures  are  insufficient,  the  FAA  is 
implementing  this  emergency  final  rule 
as  Special  Federal  Regulation  (SFAR) 
No.  71 

The  Special  Federal  Aviation  Regulation 

The  FAA  is  promulgating  these 
requirements  in  an  SFAR,  rather  than  a 
general  rule,  to  address  the  unique 
problems  associated  with  the  Hawaiian 
air  tour  operating  environment. 

This  emergency  regulatory  action 
establishes  additional  operating 
procedures,  including  minimum  safe 
altitudes  (and  associated  increases  in 
visual  flight  rules  (VFR)  weather 
minimums),  minimum  equipment 
requirements,  and  operational 
limitations  for  air  tour  aircraft  in  the 
State  of  Hawaii. 

Applicability  and  Definitions 

This  SFAR  applies  to  parts  91  and  135 
air  tour  operators  in  the  State  of  Hawaii 
(section  1).  In  section  2,  "air  tour"  is 
defined  as  any  VFR  sightseeing  flight 
conducted  in  an  airplane  or  helicopter 
for  compensation  or  hire.  "Air  tour 
operator"  is  defined  as  any  person  who 
conducts  an  air  tour. 

Flotation  Devices 

The  SFAR  requires  that  any  single- 
engine  air  tour  helicopter  flown  beyond 
the  shore  of  any  island  must  be 
amphibious  or  equipped  with 
emergency  floats  and  approved  flotation 
gear  easily  accessible  for  each  occupant, 
or  that  each  person  on  board  the 
helicopter  wear  approved  notation  gear. 
An  amphibious  helicopter  or  one 
equipped  with  floats  will  allow  a  safe 
emergency  ditching.  This  requirement  is 
specific  to  helicopters  because 
helicopters,  unlike  airplanes,  may  sink 
rapidly  after  forced  landings  on  water. 

These  requirements  should  reduce  the 
risk  of  drownmg.  such  as  the  deaths  that 


occurred  on  January  25, 1993,  when  a 
helicopter,  operating  under  part  91, 
crashed  in  deep  water  while  on  a 
sightseeing  flight  to  view  molten  lava 
Howing  into  the  ocean  off  the  coast  of 
Volcanoes  National  Park.  Before  the 
accident,  the  pilot  had  been  hovering 
near  the  shoreline  between  100  and  1.50 
feet  above  sea  level.  When  the  pilot 
attempted  to  resume  forward  flight,  he 
experienced  a  total  left  pedal  failure. 
The  pilot  lost  control  and  the  helicopter 
landed  in  the  ocean  and  sank.  The 
helicopter  was  not  equipped  with 
flotation  devices,  and  the  pilot  and  four 
passengers  were  not  wearing  lifevests. 
Only  the  pilot  survived.  The  NTSB 
found  that  a  factor  which  contributed  to 
the  passengers'  fatal  injuries  was  the 
operator's  failure  to  provide  lifevests  to 
the  passengers. 

In  a  July  14,  1994,  accident,  an  air 
tour  helicoptor  with  seven  people  on 
board  made  a  forced  landing  in  the 
Pacific  Ocean  after  losing  power  off 
Kauai's  Na  Pali  Coast.  Tbree  passengers 
swam  to  shore  and  another  was  rescued 
from  the  water.  The  pilot  and  two  other 
passengers  drowned.  The  helicopter  was 
not  equipped  with  flotation  devices,  and 
the  passengers  did  not  have  sufficient 
time  to  don  the  lifevests  on  board  the 
helicopter. 

Later,  on  the  same  day,  a  different  air 
tour  helicopter  made  a  forced  landing 
after  losing  power  off  the  north  coast  of 
Molokai.  All  persons  aboard  the 
helicopter  swam  to  shore  and  were 
res<:ued  the  next  day.  The  helicopter 
was  equipped  with  flotation  devices, 
and  the  pilot  and  passengers  had 
sufficient  time  to  dort  the  lifevests. 

Flotation  equipment  on  a  helicopter 
should  allow  the  helicopter  to  remain 
^float  long  enough  for  the  persons  to 
egress  safely:  the  individual  flotation 
gear  should  allow  the  survivors  an 
opportunity  to  swim  to  shore  or  to  be 
picked  up  by  rescue  personnel. 
Flotation  equipmentyiifevests  helped  to 
ensure  the  survival  of  the  passengers  in 
the  second  accident  on  July  14. 

The  FAA  is  considering  changing  the 
rule  to  require  that  all  single-engine 
helicopters  conducting  air  tour 
operations  beyond  the  shore  of  any 
island  be  amphibious  or  fitted  with 
flotation  devices.  Therefore,  the  FAA  is 
requesting  comments  on  this  possibility. 
At  the  close  of  the  comment  period,  the 
FAA  will  analyze  the  comments 
received  and.  based  on  its  analysis, 
determine  if  further  rulemaking  is 
necessary. 

Helicopter  Performance  Plan 

Section  4  requires  that,  before 
departure,  the  air  tour  operator  must 
complete  a  performance  plan  for  the 


helicopter  flight.  The  pilot  in  command 
(PIC)  is  required  to  comply  with  the 
performance  plan.  The  plan  must  be 
based  on  information  in  the  rotorcraft 
flight  manual  (RFM),  considering  the 
maximum  density  altitude  to  which  the 
operation  is  planned  and  must  address 
such  elements  as  maximum  gross 
weight  and  center  of  gravity,  maximum 
gross  weight  for  hovering  in  or  out  of 
ground  effect,  and  maximum 
combination  of  weight,  altitude,  and 
temperature  for  which  height-velocity 
information  in  the  RFM  is  valid.  This 
requirement  is  necessary  in  light  of 
accidents  attributable  to  the  failure  of 
the  pilot  to  stay  outside  the  avoid  area 
of  the  helicopter  height-velocity 
envelope.  The  flight  is  not  limited  to  the 
out-of-ground  effect  (OGE)  ceiling,  and 
the  helicopter  may  be  operated  at  a 
higher  altitude  provided  no  hovering  is 
planned. 

This  requirement  should  enhance 
flight  safety  in  light  of  certain  accidents, 
including  that  which  took  place  on  May 
20,  1989.  On  that  date,  an  Aerospatiale 
AS350D  was  on  a  local  sightseeing  flight 
to  view  Waialae  Falls  with  six 
passengers  on  board.  After  hovering  at 
a  low  altitude  near  the  falls,  the  pilot 
began  a  pedal  turn  and  forward 
movement  for  the  initial  climb  away 
from  the  falls.  The  main  rotor 
revolutions  per  minute  (rpm)  decayed, 
and  the  pilot  turned  back  toward  the 
upper  falls,  where  he  thought  he  could 
land.  However,  the  helicopter  settled 
into  a  ravine,  damaging  the  helicopter 
and  injuring  the  pilot  and  passengers. 
The  NTSB  determined  that  the  probable 
cause  of  the  accident  was  the  pilot's 
failure  to  maintain  rotor  rpm,  while 
turning  and  taking  off  from  a  hover  with 
a  relatively  heavy  gross  weight. 
Additional  factors  related  to  the 
accident  were  the  high  density  altitude 
and  rough/uneven  (rocky)  terrain  in  the 
emergency  landing  area. 

Helicopter  Operating  Limitations 

Section  5  requires  that  the  PIC  shall 
operate  the  helicopter  at  a  combination 
of  height  and  forward  speed  (including 
hover)  that  would  permit  a  safe  landing 
in  the  event  of  engine  power  loss,  in 
accordance  with  the  height-velocity 
envelope  for  that  helicopter  under 
current  weight  and  aircraft  altitude. 
This  requirement  is  necessary  to  prevent 
pilots  from  hovering  for  periods  of  time 
beyond  the  jjerformance  capability  of 
the  helicopter  and  outside  what  the 
height-velocity  diagram  permits  for  safe 
operation. 

This  requirement  prohibits  aircraft 
ht)m  being  operated  in  dangerous  flight 
regimes,  such  as  the  January  25,  1993, 
accident  discussed  previously  (when 


the  pilot  was  hovering  at  a  low  altitude 
over  a  lava  flow).  It  also  is  intended  to 
prevent  the  type  of  accidents  that 
occurred  on  March  25, 1994.  and  April 
18,  1994.  On  March  25,  1994.  the  pilot 
of  a  Hughes  369D  helicopter  operated 
under  part  135  lost  control  and  collided 
with  mountainous  terrain  by  the  Puu'oo 
Vent  in  Hawaii  National  Park.  The 
helicopte^had  become  enveloped  in  a 
steam  cloud  at  a  40-foot  hover  just 
before  the  pilot  lost  control.  The 
helicopter  was  destroyed;  the  pilot  and 
passengers  sustained  minor  injuries.  On 
April  18,  1994,  a  Hughes  369D 
helicopter  lost  power  during  an  OGE 
hover  and  collided  with  rocky  terrain 
below  Waimea  Falls.  Waimea,  Kauai. 
The  helicopter  was  on  a  sightseeing 
flight  operated  under  part  135.  The  pilot 
and  three  passengers  were  seriously 
injured.  One  passenger  was  fatally 
injured. 

The  requirement  increases  the 
possibility  of  safe  landing  in  the  event 
of  engine  failure.  A  safe  landing  may  not 
be  possible  if  the  helicopter  is  within 
the  avoid  area  of  the  height-velocity 
envelope  when  the  engine  failure 
occurs. 

Minimum  Flight  Altitudes 

Section  6  requires  that,  unless 
operating  in  compliance  with  an  air 
traffic  control  clearance,  or  as  otherwise 
authorized  by  the  Administrator,  air 
tour  operations  may  not  be  conducted 
below  an  altitude  of  1,500  feet  above  the 
surface;  and  closer  than  1,500  feet  from 
any  person  or  property;  or  below  any 
altitude  provided  by  Federal  statute  or 
regulation.  As  noted  earlier,  Hawaii's 
unique  topography  often  complicates 
access  to  suitable  emergency  landing 
areas.  The  air  tour  accidents  in  Hawaii 
have  been  characterized  by  insufficient 
time  for  pilots  to  locate  suitable  landing 
areas  after  engine  power  loss  or  other 
problems  leading  to  accidents.  The 
requirement  to  maintain  an  altitude  of 
1.500  feet  above  the  surface  is  necessary 
for  safety  because  it  allows  the  pilot 
sufficient  time  to  react  in  an  emergency, 
to  notify  and  instruct  passengers,  and  to 
prepare  for  a  forced  landing.  An  aircraft 
operating  at  least  1,500  feet  above  the 
surface  allows  the  pilot  a  greater 
opportunity  to  select  a  suitable  landing 
site  than  would  be  the  case  at  lower 
altitudes.  The  FAA  notes  that  these 
minimum  distances  are  consistent  with 
HHOA's  Fly  Neighborly  program. 

The  accident  dgta  also  show  low- 
flying  aircraft  flying  VFR  into 
instrument  meteorological  conditions 
(IMC).  An  additional  benefit  from  the 
1,500-foot  minimum  altitude  will  be  the 
increased  basic  VFR  weather  minimums 
for  these  air  tour  operations.  This 


provision  is  necessary  in  light  of  the 
numerous  accidents  that  have  occurred 
when  the  aircraft  flew  into  terrain 
because  of  low  visibility  or  because  the 
pilot  was  flying  too  low  The  accident 
data  show  that  this  is  a  problem  for  both 
airplanes  and  helicopters.  For  instance, 
on  April  24,  1987,  an  air  tour  flight 
operated  under  part  91  collided  with 
terrain  in  the  Waimae  Canyon.  Marginal 
visual  meteorological  conditions  were 
reported  in  the  vicinity  of  the  accident 
site.  The  pilot  and  three  passengers 
were  fatally  injured.  In  the  January  25, 
1993,  accident,  in  which  the  helicopter 
crashed  in  deep  water  after  hovering 
between  100  and  150  feet  above  sea 
level,  the  NTSB  noted  that  a 
contributing  factor  to  the  accident  was 
the  pilot's  choice  of  a  hover  altitude/ 
position  inadequate  to  reach  a  shoreline 
in  the  event  of  an  emergency. 

On  June  11, 1989,  a  Beechcraft  BE- 
Hl8.  operating  under  part  135  on  a 
sightseeing  flight,  crashed  near  a 
waterfall  in  the  Waipio  Valley  of  the 
Kohala  Mountains  on  the  island  of 
Hawaii.  After  filing  a  VFR  flight  plan, 
the  pilot  had  departed  Hilo 
International  Airport  for  Maui.  The  pilot 
entered  a  closed  canyon  and  ultimately 
impacted  the  canyon  wall  600  to  900 
feet  below  the  rim.  The  pilot  and  10 
passengers  were  fatally  injured,  and  the 
airplane  was  destroyed  by  impact  forces 
and  postcrash  fire.  The  NTSB 
determined  that  the  probable  cause  of 
the  accident  was  the  pilot's  improper 
decision  to  maneuver  with  insufficient 
altitude  in  a  canyon  area. 

On  April  22,  1992,  a  Beechcraft  E-18S 
operating  on  a  VFR  air  tour  flight 
collided  with  mountainous  terrain  in 
Haleakata  National  Park  in  an  area 
where  fog  had  reduced  visibility  around 
the  mountain  top.  The  FAA  had 
provided  a  full  weather  briefing  to  the 
pilot,  including  an  advisory  that  VFR 
flight  was  not  recommended  over  the 
interior  sections  of  all  islands,  and  a 
forecast  indicating  isolated  areas  of  3 
miles  visibility  due  to  haze  and 
moderate  rainshowers.  The  aircraft  was 
destroyed,  and  the  pilot  and  eight 
passengers  were  killed.  Weather  reports 
and  witness  statements  indicate  that 
IMC  existed  in  the  area  at  the  time  of  the 
accident.  The  NTSB  determined  that  the 
probable  cause  of  this  accident  was  the 
pilot's  decision  to  continue  visual  flight 
into  IMC  that  obscured  rising 
mountainous  terrain  and  his  failure  to 
use  properly  available  navigational 
information  to  remain  clear  of  tlie 
island. 

On  September  16,  1992,  an 
Aerospatiale  AS-350B  departed  on  a 
sightseeing  flight  even  though  adverse 
weather  conditions  including 


thunderstorms,  rainshowers,  and  poor 
visibility  were  reported.  A  witness 
reported  rainshowers  and  mountain 
obscuration  about  the  time  of  the 
accident.  He  stated  that  he  saw  a 
helicopter  flying  in  and  out  of  clouds 
and  stated  that  he  could  not  understand 
why  a  helicopter  would  be  flying  so 
close  to  the  mountains  given  the  adverse 
weather  conditions.  The  NTSB 
determined  that  a  probable  cause  of  the 
accident,  which  involved  seven 
fatalities,  was  the  pilot's  inflight 
decision  to  continue  VFR  flight  into 
adverse  weather  conditions.  A  factor  in 
the  accident  was  the  pilot's  inability  to 
see  and  avoid  the  mountainous  terrain 
due  to  the  thunderstorms. 

Briefing  Passengers 

Section  7  contains  the  requirement 
that  passengers  be  briefed  (in  addition 
to  §§91.102  and  135.117)  before  takeoff 
for  an  air  tour  flight  with  a  flight 
segment  beyond  the  ocean  shore  of  any 
island.  The  briefing  shall  include 
information  on  water  ditching 
procedures,  use  of  personal  flotation 
gear,  and  emergency  egress  from  the 
aircraft.  The  PIC  must  orally  brief 
passengers,  distribute  written 
instructions,  or  ensure  that  passengers 
have  been  briefed  on  emergency 
procedures.  This  provision  is  necessary 
in  light  of  the  flotation  equipment 
requirements  set  forth  in  this  emergency 
rule. 

Related  Rulemaking 

This  SFAR  is  an  emergency  final  rule 
addressing  air  tour  operations  in  the 
State  of  Hawaii  in  light  of  the  increasing 
frequency  of  accidents.  The  FAA  is 
considering  other  rulemaking  action  to 
address  noise  and  other  issues 
concerning  sightseeing  overflights  in 
national  parks  and  other  scenic  areas. 
On  March  17,  1994,  the  FAA  and  the 
National  Park  Service  (NPS)  issued  a 
joint  advance  notice  of  proposed 
rulemaking  (ANPRM)  (59  FR  12740) 
seeking  public  comment  on  general 
policy  and  specific  recommendations 
for  voluntary  and  regulatory  actions  to 
address  the  effects  of  aircraft  overflights 
on  national  parks.  The  FAA  is  currently 
analyzing  comments  submitted  in 
response  to  the  ANPRM.  This  SFAR  is 
an  emergency  rule  and  not  a  final  action 
in  response  to  the  joint  FAA/NPS 
ANPRM. 

The  promulgation  of  requirements 
and  restrictions  in  this  SFAR,  including 
the  minimum  flight  altitude  restriction, 
does  not  preclude  the  FAA  from 
revisiting  the  issues  addressed  in  the 
SFAR.  As  mentioned  above,  changes  to 
this  SFAR  may  be  necessitated  after  a 
review  of  the  comments  received  from 
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relatL'd  reguUtory  proposals. 
Additionally,  this  SFAR  may  b« 
amendud  altar  coiLsiduration  of  the 
i:oniiiit)ijl.«  rMi«VHii  on  thi:»  SFAR. 

Pa^HTwnrk  Rerliiction  Art 

Tins  rule  contains  no  inforinatioii 
<  olltNiion  requests  requinn)i;  approval  of 
the  Oflice  of  MauaKeniunt  and  HiuIkoI 
piirsuanl  to  the  Paperwork  Keduction 
Art  (44  U.S.C  3507  rt.  s«q  I 

Kfgulalory  FvakialHin  Summary 

Intrndiidton 

Chnnf!<as  to  Federal  rufiulfltions  are 
nqiiirB*!  Xo  iinder^  several  m.onomit: 
.iii«lv<ies.  First.  Exerritive  Order  12B66 
diru«:ts  each  Federal  ej^ency  to  propose 
or  fidopt  a  regulation  only  upon  a 
rensoiuKl  detennination  that  the  henefits 
of  the  intj?nded  regulation  justify  its 
costs.  Second,  tlie  Regulatory  Flexibility 
Art  of  19B0  requires  agencies  to  analyze 
the  H<;oriotnic  effect  of  regulator)' 
«  hanges  on  small  entities.  Third,  the 
Office  of  Management  and  Budget 
diret:ts  agtmcies  to  assess  the  effecJ  of 
r(>gu1ator>'  changes  on  international 
trade.  With  respect  to  this  rule,  the  FAA 
has  determined  that  it:  (1)  is  "a 
sigiiiricant  regulatory  action"  asdeHned 
in  the  Executive  Order:  (2)  is  significant 
as  defined  in  the  DOT  Regulatory 
Policies  and  Procedures  (44  FR  1 1034. 
February  26.  1979);  (3)  wdl  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  (4)  will 
not  constitute  a  barrier  to  international 
trade.  Therefore,  a  full  regulatory 
nnalysis.  which  iiM:ludes  the 
idetitifituitian  and  evaluation  of  cost- 
reduci'ig  alternatives  to  this  rule,  has 
f)een  prepared.  This  rtigulatory 
evaluation  summary  presents  a  concise 
analysis  of  the  costs  and  lienefits 
associated  with  the  final  nile  that 
nnu.'iids  the  Fi»deral  Aviation 
Regulations  by  establishing  certain 
operational,  procedural,  and  equipment 
requirements  for  air  tour  operators  in 
the  Stale  of  Hawaii. 

Costs 

The  K.\-\  csJunalj-s  the  total  (ost  ol 
rlie  SFAR  tu  lie  about  S2.0  niillion.  with 
a  pn)seiit  value  of  Si  H  million  (7 
per«:».nl  discount  rate),  from  lf*'.^5  tu 
19«I7.  The  FAA  assumes  that  air  tour 
operators  will  ele<:t  to  have  lifevesls  on 
board  the  helicopter  rather  thijn 
instniliiig  external  flotation  gear  liecause 
the  costs  are  dramaliuill>  low(,'r  This 
i>res«!nt  value  <:ost  includes  the  cost  ol 
about  Si 90.000  to  provide  lifevests  on 
the  <dtectod  helicopler.<::  the  potential  ol 
SI  6  million  in  lost  revenue  to  nir  tour 
operators  iiue  to  minimum  fligb) 
'liludes.  and  $llJ.(>'iO  for  the 


development  of  a  helicopter 
performance  plan.  Other  requirements 
of  the  rule — helicopter  operating 
limitations  and  passenger  briefing — v\'ill 
impo.se  little  if  any  cost 

Bene/rfs 

Since  19H2.  Hawaiian  air  tour 
o()erators  have  experienced  15  accideiiLs 
involving  at  least  one  senous  injury  or 
fatality  where  the  lad  of  flotation  gear, 
flying  into  bad  weather,  or  flying  low 
has  played  a  role  in  the  cause  of  the 
accident.  These  accidents  have  resulted 
in  48  fatalities  and  30  injuries  (16 
serious  and  14  minor).  This  evaluation 
divides  these  accidents  into  three 
categories;  (1)  Inadvertent  air  tour 
helicopter  water  landings  without 
flotation  gear;  (2)  air  tour  helicopter 
accidents  related  to  fiying  into  bad 
weather  or  flying  low;  and.  (3)  air  tour 
airplane  accidents  reUted  to  flying  into 
bad  weather  or  flying  low. 

The  potential  benefits  of  preventing 
all  potential  siglit.seeing  accidents  of  a 
similar  nature  over  the  next  3  years 
totals  S36.R  million,  with  a  present 
value  of  about  $32.2  million,  of  which 
$13.7  million  would  be  for  the 
prevention  of  helicopter  accidents  and 
$18.6  million  would  be  for  the 
prevention  of  airplane  accidents. 

Rf^ilalory  FIrxibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  helps  to  assure  that  Federal 
regulations  do  not  overly  burden  small 
businesses,  small  nonprofit 
organizations,  and  airports  located  in 
small  cities.  The  RFA  requires 
regulatory  agencies  to  review  rules  that 
may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  A  substantial  number  of  small 
entities,  defined  by  FAA  Order 
2100. 14A,  "Regulatory  Flexibility 
Criteria  and  Guidance."  is  more  than 
one-third,  but  not  less  than  11.  of  the 
small  entitif>s  subject  to  the  existing 
rule.  To  determine  if  the  rule  will 
impose  a  significant  cost  impact  on 
these  small  entities,  the  annualized  cost 
must  not  exceed  the  annualized  cost 
threshold  established  in  FAA  Order 
2100.14A 

Small  entities  potentially  affected  by 
the  final  rule  are  .small  on-demand  air 
tour  operntcirs  in  Hawaii  using 
helicopter  and  fixed-wing  o-rcraft.  The 
FAA  assumes  that  air  tour  operators  will 
elect  to  have  lifevests  on  board  the 
helicopter  rather  than  installing  external 
not.iliori  gear  bociiuse  llie  costs  are 
dramatically  lower  The  FAA  estimates 
that  the  annualized  cost  associated  with 
a<:tiuiring  lifevests  for  all  helicopter 
occupants  is  atx>ut  $127  per  seat.  This 
estim.i?"  iiK :or()urates  the  cost  of 


purchasing  the  lifevests.  maintenance. 

and  the  associated  weight  penalty.  Also, 
the  FAA  estimatts  that  the  annualized 
cost  of  the  1 .500-foot  minimum  altitude 
requirement  is  about  $989  per  seat.  This 
cost  incxjrporates  the  estimated  lost 
profits  for  days  when  tour  operations 
are  prohibited  due  to  inclement 
weather. 

FAA  Order  2 100. 14 A  defim*  small 
on-demand  operators  as  those  operating 
with  a  fleet  of  nine  or  fiewer  aircraft, 
which  includes  37  (7  fixed-wing  and  30 
helicopter)  of  the  38  air  tour  operators 
in  Hawaii.  The  annualized  cost 
threshold  for  small  operators  is  $4,700 
in  1994  dollars.  The  FAA  has 
determined  that  the  final  rule  will  have 
a  significant  economic  effect  on  6  of  the 
7  fixed-wing  air  tour  operators  and  25 
of  the  30  affocied  heUcopter  air  tour 
operators.  The  final  rule  will  impose 
co.sts  greater  than  the  annualized  cost 
threshold  of  $4,700  for  all  affected 
operators  excep<  for  six  of  the  small  air 
tour  operators. 

Due  to  the  significant  economic 
impact  of  the  final  rule  on  a  substantial 
number  of  small  entities,  the  FA.\ 
examined  an  alternative  minimum 
altitude  requirement  for  the  affecied 
operators.  The  FAA  evaluated  various 
minimum  altitude  requirements 
including  500.  800.  and  1.000  feet  so  as 
to  reduce  the  annualized  cost  of  the 
final  rule  on  individual  operators.  The 
FAA  has  determined  that  a  minimum 
altitude  requirement  of  500  feet  will  be 
neces.sary  to  lower  the  annualized  cost 
of  the  final  rule  below  the  $4,700 
thnsdioid  for  most  air  tour  operators. 
(Under  S  91.155.  pilots  conducting  VFR  - 
nights  more  than  1.200  feet  above  the 
surface  in  class  C  airspace  must 
maintain  a  500-foot  vertical  clearance 
below  the  cloud.s.  Pilots  operating  VFR 
in  cla.ssC  airspace  1.200  feet  or  less 
above  the  surface  must  remain  clear  of 
clouds.)  The  FAA  estimates  that  the 
annualized  cost  of  a  500-foot  minimum 
altitude  requirement  is  about  $81  per 
seal.  Including  the  cost  of  the  lifevests, 
the  FAA  has  determined  that  the 
combined  cost  of  the  lifeve.sts  and  the 
alternative  requirement  for  a  .SOO-foot 
minimum  altitude  will  lower  th^ 
annualized  cost  below  the  $4,700 
threshold  for  all  fixed-wing  air  tour 
operators  and  26  of  the  30  helicopter  air 
tour  operators. 

The  FAA  has  evaluated  the  level  of 
safety  for  the  l.SOO-foot  minimum 
altitude  requirement  in  the  final  rule 
and  that  provided  by  a  500-foot 
minimum  altitude  roquiremenl. 
,\lthough  the  1.500-foot  minimum 
altitude  roquirement  has  o  significant 
(x;onomic  impart  on  a  sub.stantial 
niiPiber  of  sm.ill  entities,  it  provides 


operational  safety  superior  to  that 
provided  by  a  500-foot  minimum 
altitude  and  is  necessary  in  the  public 
interest.  With  the  1,500-foot  minimum 
altitude,  fixed-wing  aircraft  and 
helicopters  have  a  longer  power  off 
gliding  time,  and  the  pilots  are  better 
able  to  select  a  suitable  landing  area  in 
the  event  of  a  power  failure.  Hawaii's 
unique  topography  often  complicates 
access  to  suitable  emergency  landing 
areas.  The  air  tour  accidents  in  Hawaii 
have  been  characterized  by  insufficient 
time  for  pilots  to  locate  suitable  landing 
areas  after  engine  power  loss  or  other 
problems  leading  to  accidents. 
Therefore,  the  additional  safety  margins 
at  the  1,500-foot  minimum  altftude 
should  be  provided  when  conducting 
passenger  flights. 

International  Trade  Impact  Analysis 

The  SFAR  will  not  have  any  impact 
on  international  trade  because  the 
affected  operators  do  not  compete  with 
foreign  operators.  The  SFAR  will  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  U.S.  goods 
and  services  to  foreign  countries  and  the 
import  of  foreign  goods  and  ser\'ices  to 
the  United  States. 

Good  Cause  for  Immediate  Adoption 

The  FAA  is  implementing  this 
emergency  final  rule  due  to  the  recent 
escalation  of  fatal  air  tour  accidents. 
Despite  voluntary  measures,  the 
cooperation  of  the  Hawaii  air  tour 
operators,  and  the  FAA's  inspections, 
the  accident  data  show  that  voluntary 
measures  and  existing  regulations  are 
insufficient  to  ensure  safe  air  tour 
operations  in  Hawaii.  The  recent 
accidents  discussed  above  indicate  an 
urgent  safety  problem  that  cannot  be 
adequately  addressed  solely  by 
enforcement  of  existing  regulations.  For 
this  rea.son,  I  find  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest.  However, 
interested  persons  are  invited  to  submit 
such  comments  as  they  desire  regarding 
this  SFAR.  Communications  should 
identify  the  docJcet  number  and  be 
.submitted  in  triplicate  to  the  Rules 
Docket  address  noted  above.  All 
communications  received  on  or  before 
the  close  of  the  comment  period  will  be 
considered  by  the  Administrator,  and 
this  SFAR  may  be  changed  in  light  of 
the  comments  received.  All  comments 
will  be  available,  both  before  and  after 
the  closing  dates  for  comments,  in  the 
Rules  Docket  for  examination  by 
interested  parties. 


International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  the  Standards  and 
Recommended  Practices  of  the 
International  Civil  Aviation 
Organization  to  the  maximum  extent 
practicable.  The  FAA  is  not  aware  of 
any  differences  that  this  amendment 
will  present. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the  . 
preamble,  and  based  on  the  findings  in 
the  Regulatory'  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  a  significant  regulatory 
action  under  Executive  Order  12866.  In 
addition,  the  FAA  certifies  that  this 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Aci. 
This  regulation  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures.  A  final  regulatory 
evaluation  of  the  regulation,  including  a 
Regulatory  Flexibility  Determination 
and  Trade  Impact  Analysis,  has  been 
placed  in  the  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  "FOR  FURTHER 
INFORMATION  CONTACT.' 

List  of  Subjects 

14CFRPart91 

Ain:raft,  Airm»n.  Aviation  safety 

nCFR  Part  135 

Air  taxi.  Aircraft,  Airmen,  Aviation 
safety 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  parts  91  and  135  of  the  Federal 
Aviation  Regulations  (14  CFR  parts  91 
and  135)  as  follows: 


PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1301(7).  1303. 
1344.  1348,  1352  through  1355,  1401.  1421 
through  1431. 1471,  1472.  1502,  1510,  1522. 
and  2121  through  2125;  Articles  12.  29,  31. 
and  32(a)  of  the  Convention  on  International 
Civil  Aviation  (61  stat.  1180);  42  U.S.C  4321 
et  seq.;  E.O.  11514,  35  FR  4247,  3  CFR.  196fi- 
1970  Comp..  p.  902;  49  U.S.C  106(g). 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS 

2.  The  authority  citation  for  part  135 
continues  to  read  as  follows; 

Authority:  49  U..S.C.  app.  1354(a),  1355(a). 
1421  through  1431,  and  1502;  49  U.S.C. 
106(g). 

3.  In  parts  91  and  135,  Special  Federal 
Aviation  Regulation  No.  71,  the  text  of 
which  will  appear  at  the  beginning  of 
part  91,  is  added  to  read  as  follows: 

SFAR  No.  71 — Special  Operating  Rules 
for  Air  Tour  Operators  in  the  State  of 
Hawaii 

Section  1.  Applicability.  This  Special 
Federal  Aviation  Regulation  prescribes 
operating  rules  for  airplane  and 
helicopter  visual  fiight  rules  air  tour 
nights  conducted  in  the  State  of  Hawaii 
under  parts  91  and  135  of  the  Federal 
Aviation  Regulations.  This  rule  does  not 
apply  to  flights  conducted  in  gliders  or 
hot  air  balloons. 

Section  2.  Definitions.  For  the 
purposes  of  this  SFAR: 

"Air  tour"  means  any  sightseeing 
flight  conducted  under  visual  flight 
rules  in  an  airplane  or  helicopter  for 
compensation  or  hire. 

"Air  tour  operator"  means  any  person 
who  conducts  an  air  tour. 

Section  3.  Helicopter  flotation 
equipment.  No  person  may  conduct  an 
air  tour  in  Hawaii  in  a  single-engine 
helicopter  beyond  the  shore  of  any 
island,  regardle.ss  of  whether  the 
helicopter  is  within  gliding  distance  ol 
the  shore,  unless: 

(a)  The  helicopter  is  amphibious  or  is 
equipped  with  floats  adequate  to 
accomplish  a  safe  emergency  ditching 
and  approved  flotation  gear  is  easily 
accessible  for  each  occupant:  or 

(b)  Each  person  on  board  the 
helicopter  is  wearing  approved  notation 
gear. 

Section  4.  Helicopter  perfomwnce 
plan.  Each  operator  must  complete  a 
performance  plan  before  each  helicopter 
air  tour  flight.  The  perfonnance  plan 
must  be  based  on  the  information  in  the 
Roton.raft  Flight  Manual  (RFM), 
considering  the  maximum  density 
altitude  for  which  the  o|)eration  is 
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planned  for  the  flight  to  determine  the 
following: 

(nj  Maximum  gross  weight  aod  cunter 
of  gravity  (CG)  limitations  for  hovering 
in  ground  efTcU; 

(b)  Maximum  gross  weight  and  CG 
limitations  for  hovering  out  of  ground 
effeti;  and. 

(c)  Maximum  combinatioi)  of  weight, 
altitude,  and  temperature  for  which 
h»!ighl-velotity  information  in  the  RFM 
is  valid. 

The  pilot  in  command  (PIC)  must 
comply  with  the  performance  plan. 

Srction  5.  Helicopter  opirating 
limitations.  Except  for  approach  to  and 
transition  from  a  hover,  the  PIC  shall 
upi.Tale  the  helicopter  at  a  combination 
of  height  and  forward  spued  (including 
hover)  that  would  permit  a  .safe  landing 
in  event  of  engine  pouer  loss,  in 


accordance  with  the  height-speed 
envelope  for  that  helicopter  under 
current  weight  and  aircraft  altitude. 

Section  6.  Minimum  flight  altitiidfs. 
Except  when  necessary  for  takeoff  and 
landing,  or  operating  in  compliance 
with  an  air  traffic  control  clearanc-e.  or 
as  othenvise  authorized  by  the 
Administrator,  no  person  may  condxict 
an  air  tour  in  Hawaii: 

(a)  Below  an  altitude  of  1.500  feet 
above  the  surface  over  all  areas  of  the 
State  of  Hawaii,  and. 

(b)  Closer  than  1.500  feet  to  any 
person  or  property;  or. 

(c)  Below  any  altitude  prescril)ed  by 
federal  statute  or  regulation. 

Sfction  7.  Paa&enser  briefing.  Before 
tiikeoff.  each  PIC  of  an  air  tour  flight  of 
Hawaii  with  a  flight  segment  beyond  the 
CKenn  shore  of  any  island  shall  ensure 


that  each  passenger  has  been  briefed  on 
the  following,  in  addition  to 
requirements  set  fortb  in  §91.107  or 
135.117: 

(a)  Water  ditching  procedures; 

(b)  U.se  of  required  flotation 
equipment;  and 

(c)  Emergency  egress  from  the  ainxaft 
in  event  of  a  water  landing.' 

Section  8.  Termination  date.  This 
Special  Federal  Aviation  Regulation 
expires  on  CX.1ober  26. 1997. 

IssuLil  in  Washington.  DC'.,  on  .«>«>ptenib«>r 
22.  1994 

David  R.  Hia«on. 
Adminii-traior. 
jFR  Doc  94-23840  Filed  9-22-94;  11;42  ami 
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Proclamation  6723  of  September  22,  1994 

Italian- American  Heritage  and  Culture  Month.  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Between  1880  and  1914,  nearly  four  million  people  left  the  familiar  comfort 
and  sweep  of  Italy  to  make  a  new  life  for  themselves  and  their  families 
in  the  unknown  land  of  America.  Young  and  old.  rich  and  poor.  Italian 
immigrants  saw  in  the  shores  of  the  United  States  a  SNmibol  of  hope  and 
opportunity.  Many  came  with  little  money  and  few  possessions.  Many  carried 
only  a  love  of  freedom,  a  belief  in  hard  work,  and  an  abiding  faith  in 
the  importance  of  family. 

Bound  together  by  a  shared  heritage  and  by  a  common  experience  as  new- 
comers in  a  new  culture,  the  Italian-American  community  drew  its  strength 
from  within.  During  work  days  that  often  began  before  dawn  and  ended 
well  after  dusk.  Italian  Americans  relied  on  the  knowledge  and  determination 
that  continue  to  drive  our  economy  today.  Working  side  by  side  when 
times  were  tight,  family  members  depended  on  one  another  to'sur\ive  and. 
ultimately,  to  prosper.  And  their  success  was  apparent  in  the  bright  faces 
of  the  countless  sons  and  daughters  who  followed  their  example  and  went 
on  to  raise  families  of  their  own.  Today,  third  and  fourth  generations  of 
Italian  Americans  maintain  that  tradition  of  community,  looking  back  on 
the  courage  of  their  ancestors  with  heartfelt  gratitude  and  unparalleled  pride. 

Italian  Americans  have  indeed  worked  hard  to  build  upon  their  rich  heritage 
over  the  last  century,  and  the  fruits  of  their  labors  are  evident  in  every 
aspect  of  our  national  life.  From  politics  to  business  to  academia,  their 
diverse  talents  and  skills  have  sustained  our  society  and  enriched  our  daily 
lives.  This  month,  we  pause  to  recognize  their  many  extraordinary-  accom- 
plishments. More  than  that,  we  reflect  on  the  unique  cultural  heritage  that, 
a  hundred  years  ago,  he  ped  to  turn  the  dream  of  a  distant  land  into 
the  reality  of  an  American  home. 

The  Congress,  by  House  Joint  Resolution  175  (Public  Law  No.  103-309). 
has  designated  October  1994,  as  "Italian-American  Heritage  and  Culture 
Month"  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  month. 

NOW.  THEREFORE.  I.  WILLIAM  ].  CLIMON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  month  of  October  1994  as  Italian- 
American  Heritage  and  Culture  Month.  I  call  upon  the  people  of  the  United 
States  to  observe  this  occasion  with  appropriate  programs  ceremonies,  and 
activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-second 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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270 48798 

274 48798 

PropoMd  Rutas: 

240 48579 

228 46304 

229 46304,  46365 

230 „...46304 

239 46365 

240 46365 

249 46304 

259 48183 
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19CFR 

4 

46752 

24 

46752 

122 _ , 

46752 

123 

46752 

134  

..; 46752 

PropoMdRulM: 

103 

46007 

20CFR 

626 45760 

627 45760 

628 45760 

629 „ 45760 

630 45760 

631 45760 

637 45760 

21  CFR 

5 47799 

135 47072 

175 47080 

176 48389 

177 46170 

178 45972 

455 46479 

558 45973 

573 45973 

1308 46757 

Propoatd  Rules: 

54 48708 

312 ....„ 48708 

3 1 4 48708 

320 48708 

330 48708 

601 48708 

807 48708 

812..._ 48708 

814 48708 


860 48708 

874 46479 

878 46479 

22  CFR 

22 48998 

51 48998 

121 46548.  47799 

123 45621 

124 45621 

514 46918 

24  CFR 

84  47010 

103 46759 

203 48702 

207 48726 

208 48171 

290 48726 

291 48702 

813 47081 

882 47081 ,  47772 

887 47081 

888 48391 

982 47081 

Proposed  Rulss: 

100 49035 

570 47500 

25  CFR 

11 48722 

Proposed  Rules: 

5 47046 


26  CFR 

1 

Proposed  Rules: 
1 


.45623,  48799 


.46779 


28  CFR 

0 46549.46550 

2 „ 45624 

16 47081 

29  CFR 

20 _„ 47249 

2619 -„ 47252 

2676 47252 

Proposed  Rulss: 

102 46375 

1910 47570 

1915 „ 47570 

1926 46012.  47570 

1928 47570 

30  CFR 

916 _ 46551 

917 „..46201,  47534 

918 48171 

935 45206 

Proposed  Rules: 

906 45250 

914 47571,47574 

917 46013 

950 48192 

31  CFR 

1 47538 

565 „ 46720 

32  CFR 

155 48565 

220 49000 

351 47538 

516 45974 


552 45212 

701 46760 

776 45213 

33  CFR 

20 45757 

100 47539 

117 46172,  46333,  47540, 

47541 

165 45227.  46173,  46335. 

46336, 4691 8, 46919, 47542, 

47543 


402 4.«;22fl 

Proposed  Rules: 

Ch.  1 

47576 

100 

46208 

117 

120 

..45252, 

46209,  47577 
46211 

128 

46211 

165 

46378 

34  CFR 

600 

47801 

602 

46174 

628 

46174 

667 

46174 

682 

46174 

Proposed  Rules: 

Ch.  VI 

49036 

645 

45964 

36  CFR 

242 

45924 

1191 

48542 

701 

48580 

702 

48193 

37  CFR 

1 

.45757,  47082 

38  CFR 

3 

..45975  46337 

4 

46338 

14 

47082 

36 

48565 

Proposed  Rules: 
3 

46379 

8 

45254 

21 

45644 

39  CFR 

111 

47085 

491 

45625 

Proposed  Rutes: 

111  45652.47827,48194 


40  CFR 
9 


52 45230, 

45976,  45978, 
46175,46176, 
46182,46552. 
46567. 46562, 
46766,  46920, 
47088.  47254, 
47260.47261. 
47546,47801. 
47807.48174. 
48399 

60 

63 

70 „ 

80 


.46339. 
45231. 
45980. 
46178. 
46553. 
46763, 
46924, 
47256, 
47263. 
47804, 
48392, 
48403, 


.46339 


47384 
45233, 
45985, 
46180, 
46556, 
46764, 
46929. 
47258. 
47544, 
47806, 
48395. 
,49003 
.47264 
48175 
.48802 
.48472 


81 4,5978.  45980.  45985. 

47088, 47807,  48395. 48399. 
48403. 48405,  49003 

85 45626,48472 

86 48472 

88 48472 

112 49005 

148 47982 

172 45500 

180 46190,  46352,  46353 

185 46768 

260 47982 

261 47982 

264 47982 

265 47982 

266 47982 

268 47980 

271 47982 

272 45986 

300 45628,  46354,  46569, 

47384,48178 

600 48472 

766 46355 

799 45629.46355 

Proposed  Rules: 

Ch.  1 46780.  46947 

9 49108 

52 45653.  46015.  46019. 

46212. 4621 3.  46380. 46479. 

46601 .  46602.  46780,  46948, 

471 04. 47287.  47288. 47578. 

47580. 47827.  48195,  48410, 

4841 1 ,  4841 5, 48416. 48582. 

48839 

60 46381.  46602,  46780, 

48198. 48228, 482^,  48259 

61 48259 

70 46948,  47105.  47828, 

48845 

81  46019.  46380.  46479. 

47104.48415,48416 

82 49108 

85 47581 .  48664 

122 49037 

123 49037 

131 49037 

132 49037 

152 47289 

156 47582 

158 48416 

260 47583 

261 47583 

273 47583 

700 45526 

720 45526 

721 45526 

723 45526 

725 45526 

745 45872,47832 

41  CFR 

105-72 47268 

301-1 46192 

301-7 46192 

301-8 46192 

301-1 1 46192 

301-16 46192 

301-17 46192 

302-6 46357 

Proposed  Rules: 

101-20 46951 


42  CFR 

405 46500 

412 45330 

413 45330 

435 48805 

436 48805 

456 48811 

466 45330 

482 45330,46500 

485 45330.46500 

489 45330 

1003 48566 

Proposed  Rules: 

121 46482 

43  CFR 

3720 47815 

3730 47815 

3800 47815 

3810 47815 

3820 47815 

3830 47815 

3850 47815 

Public  Land  Orders: 
4522  (Revoked  in  part 

by  7086) 48568 

7086 48568 

7087 48568 

7079 45234 

7080 45234 

7081 45987 

7082 47096 

7083 48179 

7084 48406 

7085 48406 

Proposed  Rules: 

39 46952 

403 46801 

2800 46806 

2810 46806 

2880 46806 

44  CFR 

Proposed  Rules: 

67 48261 

152 48277 

45  CFR 

Proposed  Rules: 

1307 46806 

46  CFR 

298 47548 

Proposed  Rules: 

Ch.  1 47576 

28 47034 

30 48845 

47  CFR 

24 46195 

32 46930 

61 48826 

64 46357,  46769,  48826 

69 48826 

73 46930,  46931.  46932, 

46933, 48826. 49006 

76 46358 

90 45988 

Proposed  Rules: 

36 46606 

64 46806 


73 46385.  471 1 J .  48281 . 

48846 

48  CFR 

10 46019 

13 46021 

22 46020 

45 45657 

52 45657.  46019.  46020 

1801 46358.  46359 

1807 46358 

1815 46358.46359 

1825 46359 

1844 46359 

1852 46359 

5232 46213 

5252 46213 

5552 46022 

9903 48568.48569 

Proposed  Rules: 

5 47112 

7 47112 

10 47112 

15 47112 

16 47112 

17 47112 

19 ■. 46385 

31 47776.  47777 

37 47112 

44 47112 

45 47778,47583 

46 46386.  471 12 

52 46385.  471 12.  47583 

53 49037 

601 47584 

602 47584 

603 47584 

604 47584 

605 47584 

606 47584 

608 47584 

609 47584 

610 47584 

613 47584 

614 47584 

615 47584 

616 47584 

617 47584 

619 47584 

622 47584 

623 47584 

625 47584 

627 47584 

628 47584 

631 47584 

632 47584 

633 47584 

634 47584 

636 _....47584 

637 47584 

639 47584 

642 47584 

643 47584 

647 47584 

649 47584 

651 47584 

652 47584 

653 47584 

670 47584 

49  CFR 

106 49128 


107 49128 

110 49128 

130 49128 

171 48762.49128 

172 48548.49128 

173 49128 

1 74 48548.  49 1 28 

175 49128 

176 49128 

177 49128 

178 49128 

179 49128 

180 49128 

571 49010 

Proposed  Rules: 

Ch.  Ill 46892 

Ch.  IV 47576 

192 46219 

195 46219 

229 47676 

231 47676 

232 47676 

538 48589 

567 49038.49044 

582 46952 

1039 47292 

1145 47292 

50  CFR 

17 45989,  46710,  46715. 

48136,  48406,  49025,  49032 

20 45235.  45588,  48569 

204 46126 

285 46569,48575 

301 46126 

371 47283 

638 47563 

651 47815 

663 46126 

671 46126 

672 45239.  461 26 

675 46126,  46570,  46771. 

49032 

676 46126 

677 46126 

685 46933 

Proposed  Rules: 

13 47212 

14 47212 

17 45254.  45659.  46022. 

46219,46607.46611.47112. 

47293,  47294.  48154,  49045 

20 46320 

23 46023.49046 

100 45924 

227 46808 

285 48847 

405 45255 

424 45661 

611 46810 

638 46387,  48591 

640 48591 

642 46387.48591 

644 46612 

646 47833 

658 46810 

659 46387.48591 

675 490&1 

677 46810 

678 48847 


E*..,!. 


.:..4.>_   /  ir»i 


/  \j I 


^«^ .    I 


Federal  RKpister  /  Vol.  59.  No.  185  /  Monday.  September  2R.  1994  /  Reader  Aids 


IV 


Federal  K .-.su-r  /  Vol.  59,  No.  185  /  Mondav,  September  26.  1994  /  Reader  Aids 


LIST  Of  PUBLJC  LAWS 

This  IS  8  oortinuinQ  Hst  of 
pubic  biMs  from  the  currsm 
•MSion  of  Congress  which 
have  become  Federal  laws  It 
may  be  used  m  con|urKtion 
with  -PLUS"  (Pubic  Laws 
Update  Service)  on  202-523- 
6641    The  text  of  laws  a  not 
piMshed  m  tt>e  Federal 
Register  but  may  be  ordered 
in  indrviduaJ  pamptMet  form 
(relerred  to  as    slip  laws") 
from  the  Superintendent  ol 
Documents.  US  Government 
Printing  Ofttce.  Washington, 
DC  20402  (phone,  202-612- 
2470) 

H.R.  3474/P.L.  103-325 

Riegte  Community 
Development  arxl  Regulatory 
Improvement  Act  ol  1994 
(Sept.  23.  1994;  108  Stat. 
2160;  137  pages) 
Last  List  .September  23,  1994 


Federal  Register  /  Vol.  59.  No.  185  /  Monday,  September  26.  1994  /  Reader  Aids 


Federal  Register  /  Vol.  59.  No.  185  /  Monday.  September  26,  1994  /  Reader  Aids 


CFP  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

put)lished  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numt)ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  tor  sale  at  the  Government  Printinq 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  wtiich  is  revised  monttily. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  Sfi29.00 
domestic,  S20725  additional  for  foreign  mailing. 
Mail  orders  to  the  Supenntendent  of  Docunjents,  Attn;  New  Orders 
P.O.  BoK  371954,  Pfttsburgh,  PA  1525&-7954.  All  orders  must  be  ' 
accompanied  by  remittance  (check,  money  order.  GPO  Deposir 
Account,  VISA,  or  Master  Card).  Cfiarge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  800  a.m.  to  4;00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233 

"'■'»'«  Stock  Nuinber  Price       Revisior  Date 

1.  2  (2  Reserved)  (869-022-0000 1-2) $500        Jon.  1.  1994 

3  (1993  Compilation 
and  Ports  100  and 
101)  ...._ (869-022-00002-1) 33.00 


4  _ „....  (869-022-00009) 


5.50 


5  Parts: 

i-699  (869-022-00004-7)..  22,00 

700-1199  (669-022-00005-5)  ]9J00 

1200-£nd.  6(6 

Reserved)  -....(869-022-00006-3)  ...  23.00 

7  Parts: 

P-26  (869-022-00007-1)  21.00 

27-45  ...- (869-022-00008-0) 14.00 

46-51   — (869-022-00009-8) 20.00 

S2  „ (869-022-000 10-1)  2DJ0O 

53-209 _ _ (669-022-0001 1-0)  23.00 

210-299  ..._ (869-022-000 12-8) 32.00 

30(^-399  .„_ __ (869-022-«)013-6)  16.00 

400-699  ..._ _._ (869-022-00014-4)  18.00 

700-899  .__ _ (869-022-00015-2) 22.00 

34  00 
23.00 


900-999 (869-022-00016-1) 

1000-1059  (869-022-00017-9) 

106O-1 119  (869-022-00018-7) 15.00 

I  '20-1 199  (669-022-00019-5 12.00 

1200-1499  (669-022-00020-9) 30  00 

1500-1899  (669-022-00021-7) 30.00 

1900-1939  (809-022-00022-5)  15.00 

1940-1949  (869-022-00023-3) 3000 

1950-1999  (869-022-00024-1) 35.00 

20OO-£nd (869-022-00025-0) 14.00 

8  (869-022-00026-8) 22.00 

9  Parts: 

'-JW  „ „ (869-022-00027-6)  29.00 

200-Eod  (869-022-00028-4) 23.00 

10  Parts: 

0-50  (869-022-00029-2) 29.00 

51-199 _ (869-022-00030-4) 22.00 

200-399  ..._ (869-O22-O0031-4)  15.00 

'M»-499 — (869-022-00032-2) 21.00 

500-£nd  ._ _ (869-022-00033-1) 37.00 

11 (669-022-00034-9) 14.00 

12  Parts: 

1-199  „ (669-022-00035-7) 12.00 

200-219  (869-O22-00036-5) 16.00 

220-299  ....„ — (869-C22-O0037-3J 28.00 

300-499 (869-022-0003&-1) 22.00 

SOO-599 _ (869-022-00039-0) 20.00 

600-£rvJ  (869-022-00040-3) 32.00 


'Jon.  1.  1994 
Jon.  1,  1994 

Jon.  1.  1994 
Jan.  1,  1994 


Jon.  1,  1994 


Jan.  1, 
Jon.  1, 
*Jan.  1. 
Jan.  1. 
Jan.  1. 
Jan.  1, 
Jon.  1. 
Jan.  1, 
Jon  1, 
Jan.  1, 
Jan.  1. 
Jon.  1, 
Jon.  1. 
Jon.  1. 
Jon.  1. 
Jon.  1. 
Jon  1 
Jon.  1. 
Jan.  1, 


1994 
1994 
1993 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


13 (869-Q22-00041-U 


Jon  1.  1994 

Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 

Jan.  1.  1994 

*Jon.  1,  1993 

Jon.  1,  1994 

Jan.  1.  1994 

Jon.  1.  1994 

Jon.  1,  1994 
Jan.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1.  1994 

30.00        Jon.  1,  1994 


TiUe 


Stcx:k  Number 


Price        Revision  Date 


14  Parts: 

'-59  (869-022-00042-0) 32.00 

60-139 (869-022-00043-8) 26.00 

'40-199 (869-022-00044-6) 13.00 

200-1 199  (869-022-00045^) 23.00 

1200-End (869-022-00046-2) 16D0 

15  Parts: 

0-299  (669-022-O0O47-I)  .. 

•300-799  (869-022-00048-9)  .. 

800-End  (869-022-00049-7)  .. 


15.00 
26.00 
23.00 

16  Parts; 

0-149  (869-022-00050-1) 6  50 

150-999 (669-022-00051-9) 18  00 

1000-End (869-022-00052-7) 25.00 

17  Parts: 

1-199  (869-022-O0054-3)  .. 

200-239 (869-022-00055-1)  .. 

240-End  (869-022-00056-0)  _ 


20.00 
2300 
30.00 

16.00 
19.00 
13.00 
11.00 

39.00 
12.00 

2000 
34  00 

31.00 

21  Parts: 

1-99  (869-022-00066-7) 16  00 

100-169 (869-022-00067-5) 21 .00 

170-199 (869-022-00066-3) 21.00 

200-299 (869-C22-00069-1) 7.00 

300-499 (669-022-O007O-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1)  ....„       8.50 

800-1299  „ (869-022-00073-0) 22.00 

1300-End „ (869-022-00074-8) 13.CX) 

22  Parts: 

1-299  ..„ _.. 

300-End  


18  Parts: 

1-149  (869-022-00057-8) 

150-279 (869-022-00056-6) 

28D-399 (869-022-O005O-4) 

400-£nd  (869-022-00060-fi) 

19  Parts: 

1-199  „ (869-022-00061-6)  , 

20O-End  (869-023-00062-4)  . 

20  Parts: 

1-399  (869-022-00063-2)  . 

400-499  .„ (869-022-00064-1)  . 

500-End (869-022-00065-9)  . 


23  _ <869-019-00077-l) 

24  Parts: 

0-199  (869-022-00078-1) 

200-499 (869-C22-00C79-9)  , 

500-699  (869-022-000S0-2) 

700-1699  (869-022-00081-1) 


(869-022-00075-6) 32.00 

(369-022-00076^)  ....„     23.00 

2100 

36.00 
38.00 
20.00 
39.00 


Joa  1.  1994 
Jon  1.  1994 
Jon.  1,  1994 
Jon.  V  1994 
Jon.  1.  1994 

Jon.  1  1994 
Jon.  I.  1994 
Jon   1.  1994 

Jon.  1.  1994 
Jon.  1.  1994 
Jon.  1    1994 

Apr.  1,  1994 
Apr.  1,  1994 
A,pr.  1,  1994 

Apr  1  1994 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr  1  1994 
Apr.  1.  1994 

Apr  I.  1994 
Apr.  I  1994 
Ap'   1    1994 


Ap'  1 
Apr.  1 
Apr  1 
Apr.  1 
Apr.  1 
Apr  1 
Apr.  1 
Apr  1 
Apr.  1 


1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


Apr.  1    1994 
Apr   1    1994 

Apr   1.  1993 


Apr   1  1994 

Apr.  1.  1994 

Apr.  1,  •094 

Apr.  1.  1994 

Apr   1  1991 


170CKnd (669-022-00082-9) 17.00 

25  (869-022-00083-7) 32.00  Apr.  1    1994 

26  Parts; 

§§1.0-1-1.60 (869-022-00084-5) 20.00  Apr 

§§1.61-1.169 (869-022-00085-3) 33.00  Apr 

§§1.170-1.300 (869-022-00086-1) 24.00  Apr 

§§1.301-1.400 (869-022-00087-0) \7SXi  Apr 

§§1.401-1.440 (86^)22-00088-8) 30.00  Apr 

§§1.441-1.500  (869-022-00069-6)  22O0  Apr 

§§1501-1.640 „ (869-022-0009O-O) 21.00  Apr 

§§1.641-1.850 (869-(522-00091-8) 24.00  Apr 

§§1.851-1.907 (86^)22-00092-6) 26.00  Apr 

§§1.908-1.1000  (869-022-00093-0  ..„..  2700  Apr 

§§1.1001-1.1400  (869-G22-00094-2) 24.00  Apr. 

§§1.1401-End  ..„ (869-C22-00095-I) 32.00  Apr 

2-29  „ (869-022-00096-9) 24.00  Apr 

30-39  ...„ (869-022-00097-7) 18.00  Apr 

40^9  _„ (869-C22-0009ft-4) 14.00  Apr 

50-299  ._ „...  (869-022-00099-3) 14.00  Apr 

300-499 _ „...(869-022-0C  100-1) 24.00  Apr. 

500-599 (869-022-00101-9) 6.00  -"Apr 


I  1994 
1  1994 
1  1994 
1  1994 
1  1994 
1.  1994 
1  1994 
1  1994 
1.  1994 
1  1994 
1  1994 
1  1994 
1  1994 
1.  1994 
1  1994 
1  '994 
1.  1994 
1    1990 
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Vli 


TUM  Stock  NumlMr 

600-€nd  „ (W9-022-00102-7) 


27 

1-199  (86<M)22-00 103-5) 

20(Hnd  («69-022-00 104-3) 

28  Parts: 

1-42     (869-01 9-00105-1) 

43-end  (869-019-00106-9) 

29  Parts: 

0-99  

100-499 „ 

500-W9 „ 

900-1899  

1900-1910  (§§  1901.1  to 

1910.999)  

1910  (§§1910  1000  to 

end)  

1911-1925  

1926 ™ 

1927-€nd 


(869-022-00 107-8) 
(869-019-00108-5) 
(869-019-00109-3) 
(869-019-00110-7) 


Pncm 
800 

36  00 
1300 

27  00 
2100 

21.00 

950 

3600 

17.00 


(869-019-00112-3) 
(869-019-00113-1) 
(869-022-00114-1) 
(869-019-00115-*) 


30  Parts: 

1-199  (869-019-00116-6) 

200-699 (869-019-00117-4) 

700-€nd  (869-019-001 1»-2) 

31  Parts: 

0-199  (869-019-00119-1) 

200-£n<J  (869-01^)0120-4) 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  Ill 

1-190  (869-019-00121-2) 

191-399 (869-019-00122-1) 

400-629 (ft69-022-00 123-0) 

630-699 (869-022-00124-8) 

700-799 (869-022-00125-6) 

800-£nd  (869-019-00126-3) 

33  Parts: 

1-124  (869-019-00127-1) 

125-199 (869-019-00128-0) 

200-€nd  (869-022-00129-9) 

34  Parts: 

1-299  (869-019-00130-1) 

300-399 (869-019-00131-0) 

40O-€nd  (869-019-00132-8) 


35 


, (869-019-00133-6) 


36  Parts: 

1-199  (869-019-00134-4) 

200-€nd  (869-0)9-00135-2) 

37  (869-019-00136-1) 

33  Parts: 

0-17     (869-019-00137-9) 

18-tnd  (869-019-00138-7) 


39 


(869-019-00139-5) 


40  Parts: 

1-51     (869-0 1"M)0 140-9) 

52  (86<M)  1^-00 14 1-7) 

53-59  „ (869-019-00142-5) 

60 (869-01900143-3) 

61-80    (869-0 1  <WM  144-1) 

81-85  (869-0 1"M)0 145-0) 

86-99    (869-0 1<W)0 146-8) 

100-149 (869-019-00147-6) 

150-189 (869-019-00148-4) 

190-259 (869-01 9-00 14<^2) 

260-299 (869-0 19-00 150-6) 

300-399 (869-019-00151-4) 

400-424 _ (869-019-00152-2) 

425-699 (869-019-00153-1) 

700-789 (869-0 1<W)0 154-9) 


21.00 
2200 
33.00 

36  00 

27  00 
20.00 
27  00 

1800 
29.00 

15.00 
19.00 
1800 
30.00 
36.00 
26.00 
14.00 
2100 
2200 

20.00 
25  00 
24.00 

27  00 
2000 

37  00 

1200 


160O 
35.W 

2000 


3100 
30W 

1700 


3900 
37  00 
1100 
35  00 
29.00 
21.00 
3900 
3600 
24.00 
17  00 
3900 
1800 
2700 
28.00 
26  00 


Revision  Date 
Api    1    1994 


Apf. 
Ap(. 

July 
July 

July 
July 
July 
July 


(869-019-00111-5)  3100        July 


Jufy 
July 
July 
Jufy 

July 
Mi 
July 

July 
July 

'July 

'July 

'July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 
July 

July 

July 
July 

Jufy 


July 
Jufy 


Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 
Jufy 


1994 
1994 

1993 
1993 

1994 
1993 
1993 
1993 

1993 

1993 
1993 
1994 
1993 

1993 
1993 
1993 

1993 
1993 

1984 
1984 
1984 
1993 
1993 
1994 
1991 
1994 
1993 

1993 
1993 
1994 

1993 
1993 
1993 

1993 

1993 
1993 

1993 


1993 
1993 

1993 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 


Title 


Stock  Numt>«f 


Pr.ce 
26.00 


790-f  od    (869-019-00155-7) 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1.1-11  to  Appendix,  2  (2  Reseived) 13.00 

3-6 14.00 

7  6.00 

8 450 

9 13.00 

10-17  ; 9.50 

18.  Vol.  I  Ports  1-5  13.00 

18.  Vol.  II.  Ports  6-19 13  00 

18,  Vol  III.  Pats  20-52 UJOO 

19-100  13.00 

1-100  (869-019-00156-5) 10.00 

101  (869-019-00157-3) 30.00 

102-200 (869-019-00158-1) 11.00 

201-€nd    (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-019-00160-3)  .. 

400-429 (869-019-00161-1)  . 

430-€nd  (869-019-00162-0)  .. 


24.00 
251)0 
1600 

23.00 
32.00 
14.00 


43  Parts: 

1-999  (869-019-00163-8)  .. 

tOOO-3999  (869-019-00164-6) 

4000-€nd (869-019-00165-4) 

44  (869-019-00166-2)  .. 

45  Parts: 

1-199  (869-019-00167-1) 22.00 

20(M99 (869-019-00168-9) 15  00 

500-1 199  (869-019-00169-7) 30.00 

1200-€rKJ (869-019-00170-1) 22.00 

46  Parts: 

1-40  (869-019-00171-9)  . 

41-69  (869-019-00172-7) 

70-89  (869-019-00173-5)  . 

90-139 (869-019-00174-3) 

140-155 (869-019-00175-1) 

156-165   (869-019-00176-0) 

166-199   (869-019-00177-8) 

200-499   (869-019-00178-6) 

500-fnd    (869-019-00179-4) 

47  Parts: 

0-19 (869-0 19-00 180-8) 

20-39  (869-019-00181-6) 

40-69  (869-019-00182-4) 

70-79  (869-01 9-00 18>2) 

80-€nd  (869-0 19-00 184-1) 

46  Chapters: 

1  (Ports  1-51)    (869-019-00185-9) 

1  (Ports  52-99)  (869-019-00186-7) 

2  (Ports  201-251) (869-019-00187-5) 

2  (Ports  252-299) (869-019-00188-3) 

3-6  (869-019-00189-1) 

7-14  (869-0 19-00 190-5) 

15-28  (869-019-00191-3) 

29-€nd  (869-019-00192-1) 

49  Parts: 

1-99  (869-019-00193-0) 

100-177 (869-019-00194-8) 

1 78- 199    (869-0 1 9-00 1 95-6) 

200-399  „_ (869-019-00196-4) 

400^999 (869-019-00197-2) 

1000-1199  (869-019-00198-1)  . 

1200-€nd „ (869-019-00199-9) 

50  Parts: 

1-199        (869-019-00200-6)  . 

200-599 (869-019-00201-4) 

600-€nd     (869-019^)0202-2) 


18.00 
1600 
8.50 
15.00 
12.00 
17  00 
1700 
20  00 
1500 

24.00 
24.00 
14.00 
23.00 
26.00 

3600 
23.00 
1600 
12.00 
23.00 
3100 
31.00 
17.00 

23.00 
30  00 
20.00 
27  00 
33  00 
18.00 
2200 

20.00 
21.00 
22  00 


Revision  Date 
Jufy  1,  1993 


Jufy  1.  1984 
Jufy  1.  1964 
Jufy  1,  1984 
Jufy  1.  1984 
Jufy  1,  1984 
Jufy  1.  1984 
Jufy  1.  1984 
Jufy  1.  1984 
1984 
1984 
1984 
1993 
1993 
1991 


^''^                                  Stock  NuwDer  ^nce      Revision  Date 

Complete  1994  CFR  set 829.00  1994 

Mcrolche  CFR  Edition 

Complete  set  (one-time  moiling) issDO  1991 

Complete  set  (one-tinrw  moftng)  IBSflO  1992 

Complete  set  (one-time  morting)  223.00  1993 

SubsaiptKxi  (moBed  OS  issued)  2MJO0  1994 

Individual  copies jso  1994 


Jufy  1 
Jufy  1 
Jufy  1 
Jufy  1 
Jufy  1 
iJufy  1 
Jufy  1,  1993 


'  Becouse  Titte  3  s  on  annual  compiotion,  this  volume  and  c«  previous  \oiumes 
should  oe  retowied  as  a  permanent  teletence  source 

'The  July  1.   1985  edrtwo  o(  32  CFR  Parts  1-189  cootans  o  note  onK  to. 

il.  ?  ,«'^'^®  For  tt»  Ijl  text  o(  «»  Pelense  AosMton  Ceoutatons 
mPorts  1-39,  consult  the  three  CFR  vokjmes  issued  as  d  July  1  1 98a  conantya 
Inoseparli.  ' 

nhe  July  1  I9S5  editioo  o(  41  CFR  Chapters  )-100  contans  o  rwte  oofv 
for  Choplers  1  to  49  mctuswe  For  me  fuE  lent  ol  procwement  reguioiKsns 
m  Chapters  1  to  49.  consuK  the  eleven  CFB  voturrtes  issued  as  of  Ji*  1 
19Mcon»anwg«wje  chapters.  ' 

'  No  omendmeots  to  this  volume  were  promulgated  dumg  the  peiiod  Ao. 
1.  1990  to  Mo<  31  1994  The  CFP  volume  issoed  Apri  1  1990  shtkjld  be 
fetomed 

^No  amer>dmer>f$  to  this  volume  weie  pronxilgoted  durmg  the  period  July 
1.  199H0  Junese.  W4.  The  CFR  volume  issued  July  I   199)  should  be  retaned 

'  J«o  omenoments  to  this  volume  wew  promigaied  dunrn  the  penod  Jonuorv 
1.  1993  to  December  31  1993  The  CFP  vohime  issued  Janoory  1  1993  $hoiid 
beretoined  ^^ 


Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 

27.00   Oct.  1,  1993 


Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  I,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  I.  1993 
Oct.  1,  1993 
Ocl.  1  1993 

Oct  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1  1993 
Oct.  1,  1993 
Oct.  1  1993 
Oct.  1.  1993 


1993 
1993 


CFP  indei  ond  Fmdngs 
Aids     (869-022-00053-5) 38  00 


Oct.  1.  1993 

Oct.  1.  1993 

Oct  1. 

Oct.  1. 

Oct.  1,  1993 

Oct.  1,  1993 

Oct.  1.  1993 


Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 


Jon.  I   ]09i 


The  authentic  text  behin(j  the  news 


tt^:i 


£-.-■ 


■«-' ..  «.t»««W^J^"*  ■*",aHr"''»l!<'<*n'"'  - 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Rfnised  January  1.  1994 

The  GUIDE  is  a  useful  reference  tool, 
compiled  from  agency  regulations,  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations 

The  various  abstracts  in  the  GUIDE  tell  the 
•Mr  (1)  what  records  must  be  kept.  (2)  who  must 
kaep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
ninence  to  the  source  document. 

Compiled  by  the  Office  of  the  Flederal 
ktgister,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Onder  form 


O  »  -iCodB, 

•7296 


Charge  your  order 
It's  easv 


To  fax  your  onders  (202)  512-2250 


CJ  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  m  the  CFR, 

S/N  069-000-00056-8,  at  $20. 00  ($25. 00  foreign)  each. 

The  total  cost  of  my  order  is  $ .  (Includes  regular  shipping  and  handling.)  Price  subject  to  change 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Chock  method  of  pMiyment 

□  ChecK  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account 

_____ZL  -    . 

a  VISA      □  MasterCard 

(expiration  date) 

II                 1             1 

IE 

City,  State,  Zip  code 


Thank  you  for  your  order* 


Daytime  phone  including  area  code 


4/M 


Purctiase  order  rtumtier  (optional) 


Authorizing  signature 

Mail  to:  Supenntendent  of  Documents 

RO.  Box  371954,  Pittsburgh.  PA  15250-7954 


UMI 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilsboa  of 

Presidential 
Documents 


w 

y^' 


This  unique  aervioe  providea  up-to-date 
information  on  PrBstdontjal  poitct^ 
and  announcamenta  It  contains  the 
full  text  of  the  President'*  pubhc 
speeches,  statements,  rT>e8sages  to 
Congress,  news  contererx>ea,  and  othef 
Presidential  matenats  roiooeod  by  ttie 
White  House. 

The  Weekly  Compilation  carries  a 


Monday  datsiiM)  and  oovsra  materials 
released  during  the  pracadino  weak. 

Each  issue  contains  an  Index  oH 
Contents  aia  a  Curnuiative  index  to 
Prior  Issues 

Separate  indexes  are  published 
periodically   Othe'  features  irKlude 
lists  of  acts  approveo  by  the 
President,  nominations  sutxnitted  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  P'ssioential  activities  and  White 
House  a ' -^oj  hcements. 


^-agister    Nai 


"-■p  Office  of  tt>e  Federal 
ona  Archtvee  and 
inistration. 


Onlar  Processing  Code 

5420 


Supenntendent  of  Documents  Subscription  Order  F^orm 

Chs'Vf*  your  ordBT 
tt  s  easy! 


To  fax  your  orders  (202)  512-2233 

LJ   YES,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Prt -.identjal  Docaments  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Class  Mail 


..  Price  includes 


The  total  cost  of  my  order  is  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


U  $65  Regular  Mail 


For  pri**c>.  ctieci  i>oi  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  mediod  of  payment 

U  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |  T 


-D 


(Additional  address/attention  line) 


(Street  address) 


□  VISA  □  MasterCard                     (expiration) 

III 

(City,  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  I'M 

7  hunk  you  for  your  order! 

\ 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


lAlrkiilrl   won   likf& 


Announcing  the  Latest  Edition 


Would  you  like 
to  know... 

it  any  changes  have  been  nnade  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  SectKjns  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$24  00  per  year 

Federal  Register  Index 

The  index,  covenng  the  contents  of  the 
daily  Federal  Register,  is  issued  ninthly  m 
cumulative  form.  Entries  are  carried 
pnmanly  under  the  names  of  the  issuing 
agencies.  Significant  sut>tects  are  earned 
as  cross-references. 
$22  00  per  year 


A  ttnamq  Ant  <  ifklutleil  f  edth  po*)»c<lion  oKiCh  lal^ 

hnJe'tii  flf'j^'Ku  pjg»'  nuTicws  ««»»  Ihe  owe  of  pubiK-diio" 
in  ffw  hxifial  Rfgislfi 


Superintendent  of  Documents  Subscription  Order  Form 

'    •  Charge  your  order 

5421  Ifseasy: 

^  To  fax  your  orders  (202)  512-2233 

I I    YES,  enter  the  following  indicated  suhscriptions  for  one  year: 

LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $24  each 

Kedenil  Register  Index  ( I  RSU  )at  $22  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25"i.. 


For  prfvac),  dicck  bo>  below: 

_J  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

J  Check  payable  to  Supenntendent  of  Documents 


(Company  or  prrMinal  name) 


(Please  lyp«.'  or  print) 


( AdJiliorul  addrevs/aiieniion  line) 


□  GPO  Deposit  Account                                        - 

□  VISA  □  MasterCard                       (expiration) 

1     1         1     1                           1     1     1     1     1 

(Street  jMidrevt) 


(City.  Slate.  Zip  «xJe) 


(Daytime  phone  iiK-ludinK  area  cu<Jc) 


( Purchase  order  no  I 


(Auihori/in);  signature) 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 


%n* 


Announcing  the  Latest  Edition 

The  Federal 
Register; 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  I  ser  of  the  Federal  Reifl«*eT  — 
Code  of  Federal  Regidationj  Svstem 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  pubUcations.  as  weU  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


Order  prooening  oxfe: 


Superintendent  of  Documents  Publications  Order  Form 


*6173 

I — I  YES,  please  send  me  the  following: 


Charge  your  orow 
To  fat  \nijr  orders  (202)-512-2250 


cx>( «.  ><  Ts,  N„^,*  q^,„^  Wh*  H  i.  .od  Ho«  -fc  U..  It,  at  I7O0  per  copy  Stock  No  069-000-00044-4 

The  total  cost  of  my  order  is  $ International  customers  please  add  25*.  Prices  include  regular  domestic 

P<istage  and  handling  and  are  subject  to  change.  """i^suv. 

Please  Choose  .Method  of  Pavment: 

I — I  Check  I^^le  to  the  Superintendent  of  Documents 

I — I  GPO  Deposit  Account 


(Compuiy  or  Pergonal  Name) 


(Please  type  or  print) 


'Additional  iddress'atienfion  line) 


I — I  VISA  or  MasterCard  Account 


-D 


(Street  addreM) 


(City.  State,  ZIP  Code) 


(Credit  card  expinKiao  dale) 


rkank  you  far 
your  order! 


(Daytitne  phone  including  area  code) 


(Authorizing  Signature) 


(Re»  1-931 


(Purchase  Oder  No )  '  ~ 

VES    NO 
Maj  »*  makt  your  tmmt/DAdrtm  ■vmHabtr  to  other  maflerVT   \Z]     U] 


Mail  To:     New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


lucr^^A-nrM  Anni  rr  tvip  <a  iPFPiKfTPNnPMT  OP  nonilMEMTS'  <ilJB<5CRIPT10N  SERVICE 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscnpuon 
pnccs  down,  the  Government  Pnnting  (MTic-e  mails  each  subscnhcr  only  oiu  renrwal  notice.  You  c;.n 

leam  wht-n  yiu  will  get  your  rvncwaJ  notice  by  checking  the  number  that  f^'llows  month/year  ctxlc  on 
i\\c  top  lirK  ot  ycur  label  as  shown  in  this  etanyne 


/ •.     .... 


A  rmcwaJ  riiKi.^  will  be 
«  at  approximately  90  dayi 

Ix-torc  thu  J.ue. 

/ 


;  APR      SMITH212J 

:john  smith 

i  212  main  street 

I  PORESTVILLE  MD  20747 


DEC94   R   1  :  CAFRDO     SMITH212J 

j  JJOHN  SMITH 

:  :212   MAIN  STREET 

:  :  PORESTVILLE  MD  20747 


To  iK-  sure  that  vour  s*.'p. ice  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscnpuon  .vrvice  us  disconiuiued.  simply  send  yt^ur  majjing  liK'!  from  any  i.vsue  to  the 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

?  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Cotton  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts 
regulations  for  specific  crop  provisions 
to  insure  cotton.  These  provisions  will 
supplement  the  Common  Crop 
Insurance  Policy  (§  457.8)  which 
contains  standard  terms  and  conditions 
common  to  most  crops.  The  intended 
effect  of  this  rule  is  to  move  specific 
crop  provisions  for  insuring  cotton  from 
the  General  Crop  Insurance  Policy 
(§  401.8)  to  the  Common  Crop  Insurance 
Policy  (§  457.8)  for  ease  of  use  by  the 
public  and  conformance  among  policy 
terms. 

EPFECTivc  DATE:  October  27, 1994. 
FOFt  FURTHER  INFORMATKDN  CONTACT: 
Mari  L.  Dunleavy,  Kt^j^ulatory  and 
Procedural  Development,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  DC  20250, 
telephone  (202)  2.S4-fl314 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures  The  sunset  review  date 
established  for  these  regulations  is 
March  1,  1999. 

This  rule  has  been  determined  to  be 
"not  significant'  for  purposes  of 
Executive  Order  12Hb«,  and  therefore 
has  not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
record-keeping  requirements  included 
in  this  rule  are  found  in  7  CFR  part  400, 
subpart  H. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
states  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  amount  of  work  required  of 
the  insurance  companies  delivering 
these  pohcies  will  not  increase  from  the 
amount  required  to  deliver  previous 
policies.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  apphcable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12788.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  stale  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400,  subpart  J 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therftfore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

By  separate  rule,  7  CFR  401.119  will 
be  amended  to  rest  net  the  crop  years  of 
application  to  those  prior  to  the  crop 
year  for  which  this  rule  will  be  effective. 


FQC  will  terminate  the  provisions  of 
the  present  policy  at  the  end  of  the  crop 
year  and  remove  and  reserve  the  cotton 
endorsement  contained  in  7  CFR 
401.119. 

On  Tuesday.  May  31,  1994,  FQC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  59 
FR  28022  proposing  to  revise  the 
Common  Crop  Insurance  Regulations  by 
adding  new  provisions  for  cotton  crop 
insurance. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  The  comments  received  and 
FCIC  responses  are  as  follows: 

Comment:  Two  conmients  suggested 
that  the  crop  provisions  should  not  be 
implemented  for  the  1995  crop  year 
because: 

(1)  Crop  insurance  reform  will  require 
many  poficy  changes.  Implementation 
of  these  crop  provisions  should  be 
tabled  until  reform  decisions  are 
reached  because  impacts  on  pohcy 
terms  are  not  yet  clear.  Delaying 
common  policy  implementation  until  it 
can  be  implemented  in  an  orderly 
fashion  should  be  beneficial  to  everyone 
concerned;  and 

(2)  The  Common  Crop  Insurance 
Policy  should  be  thoroughly  reviewed 
and  revised  as  needed  before  any 
additional  crop  provisions  are 
implemented  under  it. 

Response:  Program  changes  necessary 
to  comply  with  crop  insurance  reform 
will  have  the  same  effects  on  either  the 
existing  cotton  policy  or  these  Cotton 
Crop  Provisions.  Any  necessary  changes 
can  be  made  to  the  Cotton  Crop 
Provisions  as  easily  as  they  can  be  made 
to  the  existing  policy.  FQC  has  recently 
completed  a  review  of  the  Common 
Crop  Insurance  Policy  Basic  Provisions 
(§  457.8).  Any  necessary  changes 
required  to  be  made  to  the  Basic 
Provisions  as  a  result  of  reform  will  be 
required  whether  or  not  the  Cotton  Crop 
Provisions  have  been  implemented. 
Therefore,  FQC  does  not  find  it 
necessary  to  delay  implementation  for 
either  of  the  reasons  stated  in  the 
comments. 

Comment:  One  comment  questioned 
requirements  contained  in  the  definition 
of  "Practical  to  replant."  Tliis  definition 
indicated  that  the  replanted  acreage 
must  have  the  potential  to  produce  at 
least  ninety  percent  (90%)  of  the 
production  guarantee.  The  late  planting 
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orovisions  provide  production 
guarantees  much  lower  than  the  ninety 
percent  (90%)  potential  requirement 
contained  in  the  definition  even  though 
the  late  planted  and  replanted  crop  may 
be  planted  at  the  same  time.  The 
comment  recommended  removing  the 
production  potential  requirement  from 
the  definition  of  "practical  to  replant." 

Response:  FQC  agrees  that  the 
production  potential  required  by  the 
definition  of  "practical  to  replant"  and 
the  production  guarantee  for  late 
planted  acreage  may  be  inconsistent 
depending  on  the  time  of  planting. 
Acreage  initially  planted  twenty-five 
(25)  days  after  the  final  planting  date 
would  have  a  production  guarantee 
equal  to  sixty  percent  (60%)  of  the 
guarantee  for  timely  planted  acreage, 
while  the  definition  of  "practical  to 
replant"  would  require  acreage 
replanted  at  the  same  time  to  have  a 
production  potential  equal  to  ninety 
percent  (90%)  of  the  production 
guarantee.  However,  expected  yield 
does  have  an  effw-i  on  whether  it  is 
practical  to  replnnt.  The  ninety  percent 
(90%)  production  potential  requirement 
has  been  removed  from  the  definition  of 
"practical  to  replant."  However,  the 
expected  yield  must  be  sufficient  to 
cover  production  costs  and  must  be  at 
a  level  that  growers  in  the  area  would 
normally  care  for  and  harvest. 

Comment:  One  comment 
recommended  changing  the  term 
"approved  yield"  to  "approved  AFH 
yield"  in  the  definition  of  "Production 
guarantee"  to  correspond  with 
terminology  in  underwriting  procedure. 

Response:  Underwriting  procedure 
contains  several  methods  which  may  be 
used  to  determine  approved  yields. 
These  include  the  use  of  yields  which 
may  not  represent  actual  production 
history  (APH).  Using  the  term  "APH" 
could  be  misleading  to  readers  not 
familiar  with  administrative  procedures, 
and.  therefore,  will  not  be  used  in  the 
crop  insurance  policy. 

Comment:  Three  comments  disagreed 
with  the  definition  of  "Written 
agreement".  This  definition  required 
written  agreements  to  be  requested  at 
least  15  days  prior  to  the  sales  closing 
date. 

(1)  One  comment  recommended 
keeping  the  current  deadlines  for 
written  agreements  as  specified  in 
procedures.  These  procedures  require 
that  requests  be  made  not  later  than  15 
days  after  the  acreage  reporting  date  for 
most  types  of  written  agreements. 
Setting  a  deadline  15  days  prior  to  the 
sales  closing  date  will  either  force 
insureds  to  submit  requests  for  written 
agreements  they  may  not  need,  or  result 
in  uninsurable  acreage  if  reque.sts  are 


not  made  for  all  possible  situations. 
Unnecessary  requests  will  increase 
paperwork  for  the  insured,  agent.  FCIC 
Regional  Service  Office  and  company. 
The  comment  also  recommended 
deleting  the  last  sentence  of  the 
definition,  which  required  written 
agreements  to  contain  all  variable  terms 
including,  but  not  limited  to,  crop 
variety,  guarantee,  premium  and  price 
election.  The  comment  indicated  it  was 
not  necessary  to  include  this 
information  on  every  written  agreement 
because  many  written  agreements  do 
not  alter  these  items. 

(2)  One  comment  recommended 
keeping  the  deadline  of  15  days  after  the 
acreage  reporting  date  because  there  are 
many  instances  when  it  is  not  known 
that  a  written  agreement  is  necessary 
until  the  acreage  is  reported.  The 
comment  stated  that  the  change  would 
be  an  unreasonable  requirement  and 
would  create  difficulties  since  the  sales 
closing  dates  will  be  30  days  earlier 
than  in  prior  years. 

(3)  One  comment  stated  that  it  is  hard 
to  understand  why  the  wTitten 
agreement  deadline  is  15  days  prior  to 
the  time  a  producer  has  to  purchase 
coverage,  and  that  a  more  appropriate 
date  should  be  established.  The 
comment  also  stated  that  the  sales 
closing  dates  are  not  listed  in  the 
proposed  crop  provisions.  If  these  are 
the  same  date  as  the  cancellation  and 
termination  date,  the  policy  should  so 
indicate. 

/?esponse.  The  proposed  definition 
was  intended  to  require  that  requests  for 
written  agreements  be  made  far  enough 
ahead  of  the  sales  closing  date  to  allow 
the  insurer  to  make  the  offer,  and  for  the 
insured  to  accept  the  offer,  by  the  sales 
closing  dale.  Since  the  insurance  policy 
is  a  WTitten  contract,  both  parties  must 
have  a  meeting  of  the  minds  before  the 
contract  is  valid.  The  terms  and 
conditions  of  the  policy  must  be  known 
by  the  final  date  for  establishing  the 
insurance  contract.  In  this  program,  the 
final  date  is  the  sales  closing  date.  FCIC 
has  determined  that  some  situations 
may  allow  written  agreements  at  other 
times.  FCIC  is  preparing  proposed 
written  agreement  regulations  which 
will  specify  when  written  agreements 
must  be  completed.  Until  these 
regulations  have  been  published,  the 
written  agreement  must  be  completed 
by  the  sales  closing  date,  or,  in  specific 
instances,  a  written  agreement  may  be 
requested  or  approved  after  the  sales 
closing  date  if  the  crop  is  physically 
inspected  and  a  determination  made 
that  the  crop  has  an  expectancy  of 
making  the  guaranteed  yield.  No 
prevented  planting  liability  will  be 
established  as  a  result  of  any  request 


submitted  after  the  sales  closing  date 
FCIC  does  not  agree  that  the  final 
sentence  should  be  deleted.  Specifying 
all  variable  terms  in  the  written 
agreement  is  necessary  to  assure  a  clear 
understanding  of  the  terms  in  effect.. 

Although  tbe  sales  closing  dates 
normally  will  be  the  same  as  the 
cancellation  and  termination  dates  this 
is  not  always  the  case.  Therefore,  the 
sales  closing  dates  will  not  be  included 
in  the  crop  provisions.  Federal 
regulations  authorize  the  Manager  of 
FCIC  to  extend  the  sales  closing  date  in 
any  county  upon  the  Manager's 
determination  that  no  adverse  selection 
will  result  during  the  extended  period. 
The  extended  date  is  placed  on  file  in 
the  applicable  service  offices  and  a 
notice  is  placed  in  the  Federal  Register. 
If  the  sales  closing  dates  were  contained 
in  the  crop  provisions,  the  crop 
provisions  would  need  to  be  amended 
each  time  a  sales  closing  date  is 
extended. 

Comment:  One  comment  stated  that 
unit  division  language  contained  in 
subsection  2.(b)  should  allow  for 
situations  in  which  the  insured  creates 
a  discernible  break  via  some  tillage 
operation.  The  proposed  provision 
states  that  the  insured  must  plant  the 
crop  in  a  manner  that  results  in  a  clear 
and  discernible  break  in  the  planting 
pattern  at  the  boundaries  of  each 
optional  unit.  There  is  no  required 
method  of  creating  a  boundary'  as  long 
as  a  discernible  break  is  provided. 

flesponse.  The  intent  of  the  policy 
language  is  to  allow  separate  optional 
units  if  acreage  is  farmed  separately. 
Farming  separately  includes  planting 
separately  and  keeping  separate  records 
of  inputs,  production,  etc.  Creating  a 
boundary  after  the  crop  is  planted  by 
means  of  a  tillage  operation  along  a 
section  line  may  or  may  not  mert  the 
policy  requirement  of  planting  the  crop 
in  a  manner  that  results  in  a  clear  and 
discernible  break  at  the  units  boundary. 
FCIC  believes  the  present  language 
clearly  sets  out  the  requirements  for  unit 
division. 

Comment:  Two  comments  were 
received  regarding  the  changes  in  the 
cancellation  and  termination  dates. 

(1)  One  comment  stated  the 
assumption  that  since  cancellation  and 
termination  dates  were  changed,  that 
the  sales  closing  dates  will  be  changed 
to  align  with  the  new  cancellation  and 
termination  dates. 

(2)  One  comment  expressed  the 
concern  that  an  earlier  cancellation  date 
would  decrease  the  amount  of  time 
available  for  producers  to  make 
decisions  regarding  their  insurance 
coverage. 


Response:  The  sales  closing  dates,  as 
contained  in  the  Special  Provisions,  wrill 
be  changed  generally  to  be  the  same  as, 
but  no  later  than,  the  new  cancellation 
and  termination  dates.  Earlier 
cancellation  and  sales  closing  dates  are 
intended  to  reduce  the  possibility  that  a 
producer's  decision  to  cancel  or 
purchase  insurance  is  based  on 
favorable  or  unfavorable  growing 
conditions.  FQC  expects  this  change  to 
have  favorable  impact  on  insurance 
experience.  Favorable  results  will  be 
considered  when  calculating  future 
premium  rates. 

Comment:  One  comment  stated  that 
section  6  (Insured  Crop)  indicates  that 
colored  cotton  will  be  insurable  under 
the  cotton  crop  provisions.  However, 
the  introductory  information  in  the 
Federal  Register  indicates  the  FCIC 
Regional  Service  Offices  will  issue 
production  guarantees  for  colored 
cotton  via  written  agreement  until 
adequate  actual  production  history  is 
available  for  individual  policyholders. 
The  comment  recommended  that 
language  to  this  effect  be  added  to  the 
policy,  either  in  section  3  of  the  crop 
provisions  or  in  the  special  provisions. 
The  comment  asked  if  the  Crop 
Insurance  Handbook  will  be  revised  to 
state  that  insureds  must  keep 
production  history  separate  for  colored 
cotton,  what  constitutes  "adequate 
production  history,"  and  what 
information  must  be  sent  in  with  the 
request  for  a  written  agreement. 

Response:  FQCs  research  indicates 
that  the  production  potential  for  some 
colored  cottons  is  significantly  less  than 
white  upland  cotton  and  that  the  value 
may  be  significantly  higher.  Insufficient 
data  are  currently  available  to  establish 
production  guarantees,  prices,  quality 
adjustment  methods,  etc.  for  colored 
cottons.  Because  data  are  insufficient, 
FCIC  believes  that  colored  cotton  should 
be  insurable  only  with  a  written 
agreement.  Therefore,  the  provisions  in 
section  6  (Insured  Crop)  have  been 
changed  accordingly.  When  requesting  a 
written  agreement,  the  insured  should 
submit  any  available  production  history, 
the  number  of  acres  intended  for 
planting  in  the  current  crop  year,  and 
other  information  normally  required 
when  requesting  insurance  for  an 
uninsurable  crop  type.  The  Crop 
Insurance  Handbook  will  be  revised  to 
indicate  specific  requirements  as  soon 
as  it  is  practical  to  do  so. 

Comment:  Two  comments  were 
received  regarding  the  elimination  of 
provisions  that  provided  coverage  while 
cotton  stored  in  modules  remains  in  the 
field. 

(1)  One  comment  stated  that  changing 
the  end  of  the  insurance  period  from 


"removal  ft-om  the  field"  to  "harvest" 
creates  some  concerns  which  need  to  be 
addressed.  Specifically,  the  comment 
asks  how  quality  will  be  accurately 
determined  for  cotton  stored  in  modules 
when  the  modules  may  be  stored  in  the 
field  for  a  significant  period  of  time? 

(2)  One  comment  opposed  the 
removal  of  coverage  for  modules  stored 
in  the  field.  The  comment  stated  that: 

(a)  Large  amounts  of  cotton  are  stored  in 
modules  and  that  the  practice  allows  for 
timely  and  efficient  harvest  of  the  crop; 

(b)  losses  do  not  occur  frequently  once 
cotton  is  moduled,  but  there  is  some 
risk  of  weather-related  lass  until  the 
modules  are  removed  from  the  field; 
and  (c)  continuing  the  practice  of 
insurance  coverage  until  removal  from 
the  field  would  be  consistent  with 
recent  ad  hoc  disaster  rulings  that 
deemed  weather-damaged,  field  stored 
modules  eligible  for  assistance. 

Response:  Upon  further  review,  FQC 
has  determined  that  coverage  for 
modules  stored  in  the  field  should  be 
provided.  Approximately  seventy 
percent  (70%)  of  the  U.S.  crop  is  stored 
in  modules  until  ginning  can  take  place, 
and  cotton  stored  in  modules  is  not  as 
susceptible  to  loss  as  cotton  remaining 
on  the  stalk.  The  provisions  in  section 
8  (Insurance  Period)  have  been  revised 
accordingly. 

Comment:  One  comment 
recommended  either  revising  or  deleting 
provisions  that  allow  the  insured  to 
leave  representative  samples  if  they 
disagree  with  the  insurer's  appraisal.  In 
the  event  the  provision  cannot  be 
deleted,  the  comment  recommended 
changing  the  provision  so  that  the 
insurer  can  decide  when  using 
representative  samples  is  appropriate.  In 
many  situations,  samples  are  more 
susceptible  to  loss  and  do  not  accurately 
represent  what  the  entire  unit  would 
have  produced. 

Response:  FQC  agrees  that  there  are 
situations  in  which  it  may  not  be 
reasonable  to  leave  representative  strips 
from  which  production  to  count  would 
ultimately  be  determined.  The  samples 
could  be  more  vulnerable  to  damage 
than  an  entire  field,  or  the  insurer  may 
be  confident  that  the  appraisal  made 
accurately  reflects  production  potential. 
However,  the  entire  provision  should 
not  be  removed.  The  provision  has  been 
changed  to  allow  the  insurer  to 
determine  those  situations  in  which  it  is 
reasonable  to  leave  representative 
samples  to  determine  the  amount  of 
production  to  be  counted.  In  cases 
where  it  is  necessary  to  defer 
determinations  the  insured  must  be 
advised  how  production  to  count  will 
ultimately  be  determined  and  the 


consequences  of  failure  to  leave  or  care 
for  the  samples. 

Comment:  One  comment 
recommended  that  language  in 
subsection  12.(b)  be  changed  to  r«quir« 
only  one  notice  for  prevented  planting 
acreage  rather  than  requiring  notice 
three  days  after  the  final  planting  date 
and  three  days  after  the  date  the  insured 
stops  planting  within  the  late  planting 
period. 

Response:  The  crop  provisions 
provide  two  distinct  periods  during 
which  the  insured  may  be  prevented 
from  planting  (i.e.,  by  the  final  planting 
date  and  during  the  late  planting 
period).  The  notice  requirement  allows 
the  insurer  the  opportunity  to  verify  that 
the  acreage  could  not  have  been  planted 
during  such  periods.  FQC  agrees  that  an 
insured  should  only  be  required  to  give 
one  notice  if  it  is  sufficient  to  cover  all 
acreage  for  prevented  planting  purposes. 
Subsection  12. (b)  has  been  modified  to 
clarify  that  written  notice  must  be  given 
not  later  than  three  days  after  tbe  final 
planting  date  for  acreage  the  insured 
was  prevented  from  planting  by  the 
final  planting  date,  and  not  later  than 
three  days  after  the  date  the  insured 
discovers  that  planting  will  not  be 
possible  if  the  insured  was  not 
prevented  from  planting  such  acreage  by 
the  final  planting  date  but  was 
prevented  &x)m  planting  such  acreage 
during  the  late  planting  period. 

Comment:  One  comment  indicated 
that  the  proposed  provisions  in 
paragraph  12. (d)(3)  will  allow  an 
insured  to  request  a  written  agreement 
for  prevented  planting  coverage  for 
acreage  exceeding  the  policy 
limitations,  and  to  subsequently  enroll 
in  a  USDA  program  that  allows  less 
acreage  to  be  planted.  The  comment 
recommended  revising  the  paragraph  to 
limit  eligible  acreage  to  the  amount 
allowed  by  any  applicable  USDA 
program,  regardless  of  when  the  insured 
enrolls  in  such  program  or  any 
previously  approved  written  agreement. 

Response:  FCIC  agrees  that,  if  the  farm 
is  enrolled  in  an  USDA  program  that 
limits  the  number  of  acres  planted, 
acreage  in  excess  of  the  amount  allowed 
under  an  USDA  program  should  not  be 
eligible  for  prevented  planting  coverage. 
Paragraph  12. (d)(3)  has  been  amended 
accordingly. 

Comment:  One  comment 
recommended  that  language  be  added  to 
paragraph  12. (d)(3)  to  allow  prevented 
planting  coverage  by  written  agreement 
for  acreage  added  to  the  insured's 
farming  operation  after  the  sales  closing 
date. 

Response:  The  insurance  period  for 
prevented  planting  coverage  begins  on 
the  sales  closing  date.  Allowing 
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■itional  covura^u  to  aiI.R,ti  attt-r  tfie 
iinningof  this  period  would  likely 
result  in  coverage  being  mquested 
primarily  when  conditions  are  favorable 
for  a  prevented  planting  indemnity. 
This  adverse  seletlion  should  be 
avoided  to  help  maintain  an  actuarially 
sound  program  and  to  keep  premium 
rates  from  rising  to  cover  such  losses. 
The  definition  of  "written  agreement" 
has  been  amended  to  spe<:irically 
disallow  any  prevented  planting 
liability  as  a  result  of  any  request 
submitted  after  the  sales  closing  date. 
In  addition  to  the  changes  indicated 
in  the  responses  to  comnients,  FCIC  has 
determined  that: 

1.  The  definition  oi  skip-row  should 
reference  United  Stales  Department  of 
Agriculture  qualification  requirements 
for  skip-row  patterns.  These 
requirements  are  used  to  determine  the 
land  area  that  is  considered  to  be 
planted  to  cotton. 

2.  Provisions  in  section  6  (Insured 
Crop)  are  modified  to  allow  coverage  on 
crops  planted  into  an  established  grass 
or  legume  in  certain  instances.  The 
increased  emphasis  on  Highly  Erodible 
l^nd  Conservation  had  made 
con.servation  tillage  and  no-till  more 
acceptable. 

3.  New  small  grain  and  cotton 
varieties  that  mature  earlier  than 
previously  available  varieties  make 
"double  cropping"  more  practical. 
However,  in  areas  where  soil  moisture 
may  be  depleted  by  the  first  crop 
planted,  this  practice  may  not  be 
feasible  or  may  resuU  in  significantly 
more  risk  to  the  insurer.  To  allow 
insurance  for  this  practice,  yet  limit  the 
insurer's  vulnerability  in  areas  where 
"double  cropping"  may  not  be  practical, 
section  6  of  the  crop  provisions  have 
been  modified  to  allow  insurance  for 
"double  cropped"  cotton  only  if 
allowed  by  a  written  agreement  or  the 
Special  Provisions. 

Accordingly,  the  rule.  "Common  Crop 
Insurance  Regulations;  Cotton  Crop 
Insurance  Provisions"  published  at  59 
PR  28022  as  revised  as  set  out  below  is 
hereby  adopted  as  final  rule. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  Insurance;  Cotton. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  et  seq.).  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457).  effective 
for  the  1995  and  succeeding  crop  years, 
in  the  following  instances: 


piRT4S7      COMMON  CROP 
INSURANCE  REGULATIONS. 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authonty:  7  U.S.C  1506. 1516. 

2.  7  CFR  part  457  is  amended  by 
revising  the  heading  as  set  forth  above 
and  by  adding  §  457.104  Cotton  Crop 
Provisions  to  read  as  follows: 

§457.104    Cotton  Crop  Insurance 
Provisions. 

The  Cotton  Crop  Insurance  Provisions  for 
the  1995  and  succt-eding  crop  years  are  as 
follows: 

U^flTED  STATES  DEP.\RTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Cotton  Crop  Provisions 

If  a  conflict  exists  among  the  Common 
Crop  Insurance  Policy  (§  457.8).  these  crop 
provisions,  and  the  Special  Provisions,  the 
Special  Provisions  will  control  these  crop 
provisions  and  the  common  policy  and  these 
crop  provisions  will  control  the  common 
policy 

1.  Definitions 

(a)  Cotton — Varieties  identified  as 
American  Upland  Cotton. 

(b)  Doys— JCalendar  days. 

(c)  Final  planting  date — The  date 
contained  in  the  Special  Provisions  for  the 
insured  crop  by  which  the  crop  must  initially 
be  planted  in  order  to  be  insured  for  the  full 
production  guarantee.  ^ 

(d)  Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  insured  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least  the 
yield  used  to  determine  the  production 
guarantee  and  are  those  recognized  by 
Cooperative  Extension  Service  as  compatible 
with  agronomic  and  weather  conditions  in 
the  area. 

(e)  CroMl/i  area — A  geographic  area 
designated  by  the  Secretary  of  Agriculture  for 
the  purpose  of  reporting  cotton  prices. 

(0  Harvest — The  removal  of  the  seed  cotton 
from  the  opKJn  cotton  t)oll.  or  the  severance 
of  the  open  cotton  boll  from  the  stalk  by 
either  manual  or  mechanical  means. 

(g)  Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

(h)  Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems,  and  at  the  proper 
times,  with  the  intention  of  providing  the 
quantity  of  water  needed  to  produce  at  least 
the  yield  used  to  establish  the  irrigated 
production  guarantee  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

(i)  Late  planted — Acreage  planted  to  cotton 
during  the  late  planting  (Hsriod. 

(i)  Late  planting  period — The  period  that 
begins  the  day  after  the  final  planting  date  for 


the  insuiru  i.n.p  and  ends  twenty-five  (25) 
days  after  the  final  planting  date. 

(k)  Mature  cotton — Cotton  that  can  be 
harve^Jted  either  manually  or  mechanically. 

(I)  Planted  acreage — Land  in  which  seed 
has  been  placed  by  a  machine  appropriate  for 
the  insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbwd  which  has  liecn 
properly  prepared  for  the  planting  method 
and  production  practice.  Cotton  must  he 
planted  in  rows  to  be  considered  planted. 
Planting  in  any  other  manner  will  be 
considered  as  a  failure  to  follow  recognized 
good  farming  practices  and  any  loss  of 
production  will  not  be  insured  unless 
otherwise  provided  by  the  special  provisions 
or  by  written  agreement  to  insure  such  crop. 
The  yield  conversion  factor  nonnaily  applied 
to  non-irrigated  skip-row  cotton  acreage  will 
not  be  used  if  the  land  between  the  rows  of 
cotton  is  planted  to  any  crop. 

(m)  Practical  to  replant — In  lieu  of 
subsection  l.(ff)  of  the  Common  Crop 
Insurance  Policy  (§  457.8)  practical  to  replant 
is  defined  as  our  determination,  after  loss  or 
damage  to  the  insured  crop,  based  on  factors 
including,  but  not  limited  to  moisture 
availability,  condition  of  the  field,  and  time 
to  crop  maturity,  that  replanting  to  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area. 

(n)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by: 

(1)  The  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county;  or 

(2)  The  end  of  the  late  planting  period. 
You  must  have  been  unable  to  plant  the 
insured  crop  due  to  an  insured  cause  of  loss 
that  has  prevented  most  producers  in  the 
surrounding  area  from  planting  due  to 
similar  insurable  causes.  The  insured  cause 
of  prevented  planting  must  occur  between 
the  sales  closing  date  and  the  final  planting 
date  for  the  insured  crop  in  the  county  or 
within  the  late  planting  period. 

(0)  Production  guarantee — The  number  of 
pounds  determined  by  multiplying  the 
approved  yield  per  acre  by  any  applicable 
yield  conversion  factor  for  non-irrigated  skip- 
row  planting  patterns,  and  multiplying  the 
result  by  the  coverage  level  percentage  you 
elect. 

(p)  Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  cutton 
seed,  and  replacing  the  seed  in  the  insured 
acreage  with  the  expectation  of  growing  a 
successful  crop. 

(q)  Skip-row — A  planting  pattern  that: 

( 1 )  Consists  of  alternating  rows  of  cotton 
and  fallow  land  or  land  planted  to  another 
crop  the  previous  fall;  and 

(2)  Qualifies  as  a  skip-row  planting  pattern 
as  defined  by  the  ASCS  or  successor  agency. 

(r)  Timely  planted — Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop  in  the 
county. 

(s)  Written  agreement — Designated  terms  of 
this  policy  may  he  altered  by  written 
agreement.  Each  agreement  must  be  applied 
for  by  the  insured  in  writing  no  later  than  the 


sales  closing  date  and  is  valid  for  one  year 
only.  If  not  specifically  renewed  the 
following  year,  continuous  insurance  will  be 
in  accordance  with  the  printed  policy.  All 
variable  terms  including,  but  not  limited  to, 
crop  variety,  guarantee,  premium  rate  and 
price  election  must  be  set  out  in  the  written 
agreement.  In  sjjecific  instances  a  written 
agreement  may  be  applied  for  after  the  sales 
closing  date  and  approved  if,  after  a  physical 
inspection  of  the  acreage,  there  is  a 
determination  that  the  crop  has  the 
expectancy  of  making  at  least  the  guaranteed 
yield.  However,  no  prevented  planting 
liability  will  be  established  as  a  result  of  any 
request  submitted  after  the  sales  closing  date. 
All  applications  for  written  agreements  as 
submitted  by  the  insured  must  contain  all 
variable  terms  of  the  contract  between  the 
company  and  the  insured  that  will  be  in 
effect  if  the  written  agreement  is 
disapproved. 

2.  Unit  Division 

Unless  limited  by  the  Special  Provisions,  a 
unit  as  defined  in  subsection  l.(tt)  of  the 
Common  Crop  Insurance  Policy  (§457.8), 
may  be  divided  into  optional  units  if,  for 
each  optional  unit  you  meet  all  the 
conditions  of  this  section  or  if  a  HTitten 
agreement  to  such  division  exists.  All 
optional  units  must  be  reflected  on  the 
acreage  report  for  each  crop  year. 

(a)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee. 

(b)  You  must  plan  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit. 


(c)  You  must  have  records  of  measurement 
of  stored  or  marketed  production  from  each 
optional  unit  maintained  in  such  a  manner 
that  we  can  verify  the  production  from  each 
optional  unit  or  the  production  from  each 
optional  unit  must  he  kept  separate  until 
after  loss  adjustment  under  the  policy  is 
completed. 

(d)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicable: 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  ASCS  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  Section.  In  the  absence  of  Sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to:  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands  an  equivalent  of  Sections  for 
unit  purposes.  In  areas  which  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  ASCS  Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to  or  instead  of  establishing  optional 
units  by  Section,  section  equivalent,  or  ASCS 
Farm  Serial  Number,  optional  units  may  be 
based  or  irrigated  acreage  or  non-irrigated 
acreage  if  both  are  located  in  the  same 
Section,  section  equivalent,  or  ASCS  Farm 
Serial  Number.  The  irrigated  acreage  may  not 
extend  beyond  the  point  at  which  your 
irrigation  system  can  deliver  the  quantity  of 
wafer  needed  to  ptoduce  the  yield  on  which 
your  guarantee  is  based  and  you  may  not 
continue  into  non-irrigated  acreage  in  the 
same  rows  or  planting  pattern.  You  must 


plant,  cultivate,  fertilize,  or  otherwise  care 
for  the  irrigated  acreage  in  accordance  with 
recognized  good  irrigated  farming  practices. 

Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to:  Production  practice,  type,  variety', 
or  planting  period,  other  than  as  described 
above.  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  which  are  not  in  compliance  with  these 
provisions  into  the  unit  from  which  they 
were  formed.  We  may  combine  the  optional 
units  at  any  time  we  discover  that  you  have 
failed  to  comply  with  these  provisions.  If 
failure  to  comply  with  these  provisions  on  all 
optional  units  is  determined  to  be 
inadvertent,  and  the  optional  units  are 
combined,  premium  paid  for  the  purpose  of 
electing  optional  units  will  be  refunded  to 
you. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Common  Crop  Insurance  Policy  (§457.8). 
you  may  select  only  one  price  election  for  all 
cotton  in  the  county  insured  under  this 
policy. 

4.  Contract  Changes 

The  contract  change  date  is  November  30 
preceding  the  cancellation  date  (see  the 
provisions  of  section  4  (Contract  Changes)  of 
the  Common  Crop  Insurance  Policv 
(§457.8)). 

5.  Cancellation  and  Termination  Dales 

In  accordance  with  subsection  2.  (fi  of  the 
Common  Crop  Insurance  Policy  (§457.8).  the 
cancellation  and  termination  dates  are: 


State  and  county 


Val  Verde,  Edwards,  Kerr,  Kendall,  Bexar,  Wilson,  Karnes,  Goliad,  Victoria,  and  Jackson  Counties,  Texas,  and  all  Texas  coun- 
ties lying^uth  thereof. 

Alabama;  Arizona;  Ar1<ansas;  California;  Florida;  Georgia;  Louisiana;  Mississippi;  Nevada;  North  Carolina;  South  Carolina;  El 
Paso,  Hudspeth,  Culberson,  Reeves,  Loving,  Winkler,  Ector,  Upton,  Reagon.  Sterling,  Coke,  Tom  Green,  Concho,  McCulloch, 
San  Saba,  Mills,  Hamilton,  Bosque,  Johnson,  Tarrant,  Wise,  and  Cooke  Counties,  Texas,  and  all  Texas  counties  lying  soutfi 
and  east  thereof  to  and  including  Terrell,  Crocket,  Sutton,  KimtXe,  Gillespie,  Blanco,  Comal,  Guadalupe,  Gonzales.  De  Witt, 
Lavaca.  Colorado,  Wharton,  and  Matagorda  Counties,  Texas. 

All  other  Texas  counties  and  all  otfier  states 


Cancellation 
and  termi- 
nation dates 


Fetxuary  15 
Fetxuary  28 

March  15 


6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Common  Crop  Insurance  Policy 
(§457.'6),  the  crop  insured  will  be  all  the 
cotton  lint,  in  the  county  for  which  premium 
rates  are  provided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share;  and 

(b)  That  is  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(1)  Colored  cotton  lint; 

(2)  Planted  into  an  established  grass  or 
legume; 

(3)  Interplanted  with  another  spring 
planted  crop; 

(4)  Grown  on  acreage  from  which  a  hay 
crop  was  harvested  in  the  same  calendar  year 
unless  the  acreage  is  irrigated:  or 


(5)  Grown  on  acreage  on  which  a  small 
grain  crop  reached  the  heading  stage  in  the 
same  calendar  year  unless  the  acreage  is 
irrigated  or  adequate  measures  are  taken  to 
terminate  the  small  grain  crop  prior  to 
heading  and  less  than  fifty  percent  (50%)  of 
the  small  grain  plants  reach  the  heading 
stage. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Common  Crop 
Insurance  Policy  (§  457.8): 

(a)  The  acreage  insured  will  be  only  the 
land  occupied  by  the  rows  of  cotton  when  a 
skip  row  planting  pattern  is  utilized;  and 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  remaining  stand  will  not 


produce  at  least  ninety  percent  (90%)  of  the 
production  guarantee,  must  be  replanted 
unless  we  agree  that  replanting  is  not 
practical  (see  subsection  l.(m)). 

8.  Insurance  Period 

(a)  In  lieu  of  subsection  11. (b)  of  the 
Common  Crop  Insurance  Policy  (§  457  8) 
(Harvest  of  the  unit),  insurance  will  end 
upon  the  removal  of  the  cotton  from  the  field 

(b)  In  accordance  with  the  provisions 
under  section  11  (Insurance  Period)  of  the 
Common  Crop  Insurance  Policy  (§457.8).  the 
calendar  date  for  the  end  of  the  insurance 
period  is  the  date  immediately  following 
planting  as  follows: 

(1)  September  30  in  Val  Verde,  Edwards. 
Kerr,  Kendall.  Bexar.  Wilson,  Karnes,  Goi;ri. 
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TnxBS  count  les  iying  siiuth  tbtTrenf; 

(2)  January  31  in  Arizona.  California.  New 
Mexi(  ().  OklWioaM.  aad  all  othvr  Trxas 
counties;  and 

(3)  Docpmber  31  in  all  other  sta*ns 

9.  Causes  of  Lfm 

In  accordance  with  the  provisians  of 
section  1 2  (Causes  of  Loss)  of  the  Common 
Crop  Insurance  Policy  (§457.8).  insurance  is 
provided  only  qgainst  the  following  causes  of 
loss  which  occur  within  the  insuranco 
(Myriad: 

(a)  Adverse  weather  conditions: 

(b)  Fire: 

(c)  Insects,  but  not  damage  due  to 
in-suffident  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  diie  to 
insufficient  or  improfjer  application  of 
disease  conm>l  meaures: 

(0)  Wildlife: 
(0  Earthquake: 

in)  Volcanic  erupti'tn:  or 

(h)  Failure  of  the  irrigation  wafer  supply, 
if  applicable,  due  to  an  unavoidable  cause  of 
loss  occurring  within  the  insiiraiice  pt-riod 

10.  DuHm  ia  thm  Eveat  of  Oamafge  or  Loss 

(a)  In  addition  to  your  duties  under  section 
14  (Duties  in  the  Event  of  Damage  or  Loss  I 
of  the  Common  Crop  Insurance  Policy 
(*(4S7.B).  in  the  event  of  damage  or  lo«s: 

1 1 )  The  cotton  stalks  m\i«1  remain  intati  for 
(HIT  inspection;  and 

(2)  If  you  initially  discover  damage  to  the 
insured  crop  within  15  days  of  har\'est.  or 
during  harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  in  the  field 
Uir  our  inspection.  The  samples  must  he  at 
krast  10  feet  wide  and  extend  the  entire 
length  of  each  field  in  the  unit. 

(M  The  stalks  most  not  be  destroyed,  and 
required  samples  must  not  be  harvested, 
until  the  earliof  of  our  inspection  or  15  days 
nfter  harvest  of  the  balance  of  the  unit  is 
ctvnpleted  and  written  notice  of  probabh? 
loss  given  to  us. 

1 1 .  Scttlenent  of  CImm 

(a)  We  will  determine  your  loss  on  a  unit 
Iwsis.  In  the  event  you  are  unable  to  provide 
rtH:ords  of  production: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  acceptable 
records  of  production  were  not  provifled;  or 

(2)  For  any  Itasic  unit,  we  will  allocate  any 
comnuogled  production  to  such  units  in 
pro|XMlion  to  our  li«bility  on  the  harvested 
dcrt^age  ior  each  unit. 

(b)  In  the  event  of  loss  or  damage  covnrod 
by  this  policy,  we  will  settle  your  claim  on 
any  unit  by: 

(1 1  Multiplying  the  insured  acreage  by  the 
proiiuctioo  guarantee: 

(2)  Subtracting  from  this  the  total 
pa>ducUon  to  count; 

[^)  Multiplying  the  remainder  by  your 
price  elertion;  and 

(41  Multiplying  this  resuh  by  your  share. 

(< )  The  H*a\  production  (pounds)  to  couht 
from  all  iftsoraMe  acreage  on  the  unit  will 
include. 

(1)  All  appraised  production  as  follows: 

(i|  Not  lesB  than  the  prodiKJtion  guarantee 
ii  >r  .icti^hb: 


(A)  That  IK  alwmkmed; 

(B)  Put  to  anoth<)f  use  without  oitr  consent: 
((')  Damaged  soWy  by  uninsured  catwes; 

(D)  Rw  which  y<»a  fail  to  provide  records 
of  production  that  we  acceptable  to  us;  or 

(E)  Or  wliicti  the  ootton  stalks  are 
destroyed,  in  violation  of  section  lO; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  llnharv»^t(»d  production  (mature 
unhiirvcrted  production  of  white  cotton  may 
be  adjusted  for  qiuility  dtrficiencies  in 
accordance  with  subsection  n.(d));  and 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use  or  you 
wish  to  abtndon  or  rm  longer  care  for.  if  you 
and  we  agree  on  the  appraised  amount  of 
produdioa.  Upon  such  agreement,  the 
insurance  period  for  that  acreage  will  end  if 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  ncjt 
reached; 

(A)  if  you  do  not  eiect  to  continue  to  care 
for  the  CTop  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  fur. 
representative  Siimpies  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  of 
appraisals  from  the  samples  at  the  time 
harvest  .shcnild  have  occurred.  If  you  cio  not 
leave  the  required  samples  intact,  or  you  fail 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giv  .ng  you  consent  to 
put  the  acrea^  to  another  use  will  be  used 

to  determine  the  amount  of  ptroduction  to 
count),  or  » 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  ior 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(21  All  harvested  production  from  the 
insurable  acreage,  including  any  mature 
cotton  retrieved  from  the  ground. 

(d)  Mature  white  cotton  may  be  adjusted 

fi)r  quality  when  production  has  been 

damaged  by  insured  causes.  Such  production 

to  count  will  be  reduced  if  the  price 

quotation  for  cotton  of  like  quality  (price 

quotation  "A~)  for  the  applicable  growth  area 

is  less  than  seventy-five  percent  (75%)  of 

price  quotation  "B."  Price  quotation  "B"  is 

defined  as  the  price  quotation  for  the 

applicable  growth  area  for  cotton  of  the  color 

and  leaf  grade,  stapie  length,  and  micronaire 

reading  tiesignatod  in  the  Special  Provisions 

for  this  purpose.  Price  quotations  "A"  and 

"B"  will  be  the  price  quotations  cootained  in 

the  Daily  Spot  Cotton  Quotations  published 

by  the  l.'SDA  Agricultural  Marketing  Service 

on  the  date  the  lust  bale  from  the  unit  is 

classed  If  the  date  the  last  bale  classed  is  not 

available,  the  price  quotations  will  be 

determined  on  the  date  the  last  bale  from  the 

unit  IS  delivered  to  the  warehouse,  as  shown 

on  tlie  producer's  account  summarv'  obtained 

from  the  gin.  If  eligible  for  adjustment,  the 

ainiuntof  producticm  to  be  counted  will  be 

detemrined  by  multiplying  the  number  of 

pounds  r>f  such  production  by  the  factor 

derived  from  dividing  price  quotation  "A"  by 

jtrventv  five  p(^ru•at  (75%)  of  price  quotation 
..p.. 


(e?  Colored  cotton  lint  will  not  be  eligible 
for  quality  aritustment. 

12.  Lale  Planting  and  Presented  Plantiny; 

(a)  In  lieu  of  paragraph  8  (b)(2)  and 
subsection  l.(8a)of  theC/ommon  Crop 
Insurance  Policy  (S  457.8).  insuranc*  *»-ill  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (sec 
subsection  (c)).  and  acreage  you  were 
prevented  front  planting  (see  sulisectior.  (d)). 
These  coverages  prr»vide  reduced  production 
guarantees.  The  reduced  guarantees  will  tie 
combined  with  the  production  guarantee  for 
timely  planted  acreage  for  each  unit.  The 
premium  amount  for  late  planted  a<:reage  and 
eligiWe  pre\'ented  planting  acreage  will  be 
the  same  as  that  for  tinxely  planted  acreage 
If  the  amount  of  premium  you  are  required 
to  pay  (gross  pireaiium  less  our  subsidy)  kn 
late  planted  acreage  or  prevented  planting 
acre<ige  exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be  provided 
(no  premium  will  be  due  and  no  indemnity 
will  be  paid  for  such  acreage).  (For  example, 
assume  you  .insure  one  unit  in  which  you 
have  a  100  percent  (100%)  share.  The  unit 
consists  of  ISO  acres,  of  which  50  acres  were 
planted  timely.  50  acres  were  planted  7  days 
after  the  final  planting  date  (late  planted), 
and  50  acres  are  nnplanted  and  eligible  for 
prevented  planting  coverage.  To  calculate  the 
amount  of  any  indemnity  which  may  be  due 
to  you.  the  production  guarantee  for  the  unit 
will  be  computed  as  follows: 

(1 1  For  timely  planted  acreage,  multiply  the 
per  acre  prviduction  guarantee  for  timely 
planted  acreage  by  the  50  acres  planted 
timefy; 

(2)  For  late  pilanted  acreage,  multiply  the 
per  acre  production  guarantee  for  timely 
planted  acreage  by  ninety-three  percent 
(0.93)  and  multiply  the  resuh  by  the  50  acres 
planted  late;  and 

(.1)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by  thirty-five 
percent  (0.35)  and  multiply  the  result  by  the 
50  acres  eligible  for  prevented  planting 
coverage. 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit.  Your 
premium  will  be  based  on  the  result  of 
muhiphing  the  per  acre  produtnion 
guarantee  per  acre  for  timely  planted  acreage 
by  the  150  acres  in  the  unit.) 

(b)  You  must  provide  written  notice  to  us 
if  you  were  prevented  from  planting  (see 
subsection  l.(n)).  This  notice  must  be  given 
not  later  than  three  days  after: 

(1)  The  final  planting  date  for  acreage  you 
were  prcvmrted  from  planting  by  the  final 
planting  date  if  you  have  unplanted  acreage 
that  may  be  eligible  for  prevented  planting 
coverage:  and 

(2)  The  date  you  discover  that  planting  will 
not  be  possible  within  the  late  planting 
period  for  acreage  that  may  be  eligible  for 
prevented  planting  coverage  if  you  were  ruK 
prevented  from  planting  such  acreage  by  the 
final  planting  dale,  but  were  prevented  from 
planting  such  acreage  during  the  late 
planting  period. 

(c)  Late  Planting 

(1)  For  cotton  acreage  planted  after  the 
final  planting  date  but  on  or  before  25  days 


after  the  final  planting  date,  the  production 
guarantee  for  each  acre  will  be  reduced  for 
each  day  planted  after  the  final  planting  date 
by: 

(i)  One  percent  (.01)  for  the  first  through 
the  tenth  day:  and 

(ii)  Two  percent  (.02)  for  the  eleventh 
through  the  twenty-fifth  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Common 
Cjop  Insurance  Policy  (§457.8).  you  must 
report  the  dates  the  acreage  is  planted  within 
the  late  planting  period. 

(3)  If  planting  of  cotton  continues  after  the 
final  planting  date,  or  you  are  prevented  from 
planting  during  the  late  planting  period,  the 
acreage  reporting  date  will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Provisions:  or 

(ii)  Five  (5)  days  after  the  end  of  the  late 
planting  period. 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from  planting 
cotton  (see  subsection  l.(n)),  you  may  elect; 

(i)  To  plant  cotton  during  the  late  planting 
period  (The  production  guarantee  for  such 
acreage  will  be  determined  in  accordance 
with  paragraph  12. (c)(1)): 

(ii)  Not  to  plant  this  acreage  to  any  crop 
that  is  intended  for  harvest  in  the  same  crop 
year,  (the  production  guarantee  for  such 
acreage  will  be  thirty-five  percent  (0.35)  of 
the  production  guarantee  for  timely  planted 
acres.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  700 
pounds  per  acre,  your  prevented  planting 
production  guarantee  would  be  equivalent  to 
245  pounds  per  acre  (700  pounds  multiplied 
by  0.35).  This  subparagraph  does  not  prohibit 
the  preparation  and  care  of  the  acreage  for 
conservation  practices,  such  as  planting  a 
cover  crop,  as  long  as  such  crop  is  not 
intended  for  harvest.);  or 

(iii)  To  plant  cotton  after  the  late  planting 
period,  (the  production  guarantee  for  such 
acreage  will  be  thirty-five  percent  (0.35)  of 
the  production  guarantee  for  timely  planted 
acres.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  700 
pounds  pcT  acre,  your  prevented  planting 
production  guarantee  would  be  equivalent  to 
245  pounds  per  acre  (700  pounds  multiplied 
by  0.35).  Production  to  count  for  such 
acreage  will  be  determined  in  accordance 
with  subsections  11. (c)  and  (d)). 

(2)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  (§457.8),  the  insurance 
period  for  prevented  planting  coverage 
b«?gins  on  the  sales  closing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county. 

(3)  The  acreage  to  which  prevented 
planting  coverage  applies  will  be  limited  as 
follows: 

(i)  If  you  particifiate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  for  the  crop  year 
which  limits  the  number  of  acres  that  may  be 
planted,  prevented  planting  acreage  will  not 
exceed  the  ASCS  base  acreage  for  the  insured 
crop,  reduced  by  any  acreage  reduction 
applicable  to  the  farm  under  such  program. 

(ii)  If  you  do  not  participate  in  any  program 
administered  bv  the  United  States 


Department  of  Agriculture  which  limits  the 
number  of  acres  that  may  be  planted,  unless 
a  written  agreement  exists  to  the  contrary, 
eligible  acreage  will  not  exceed  the  greater  of 

(A)  The  ASCS  base  acreage  for  the  insured 
crop,  if  applicable: 

(B)  The  number  of  acres  planted  to  cotton 
on  each  ASCS  Farm  Serial  Number  during 
the  previous  crop  year  (adjusted  for  any 
reconstitution  which  may  have  occurred 
prior  to  the  sales  closing  date);  or 

(C)  One  hundred  percent  (100%)  of  the 
simple  average  of  the  number  of  acres 
planted  to  cotton  during  the  crop  years  that 
were  used  to  determine  your  yield. 

(iii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  properly  prepared  to  carry 
out  an  irrigated  practice. 

(iv)  A  prevented  planting  production 
guarantee  will  not  be  provided  for 

(A)  Any  acreage  that  does  not  constitute  at 
least  20  acres  or  20  percent  (20%)  of  the  acres 
in  the  unit,  whichever  is  less; 

(B)  Land  for  which  the  actuarial  table  does 
not  designate  a  premium  rate  unless  a  written 
agreement  is  in  place  designating  such 
premium  rate: 

(C)  Land  used  for  conservation  purposes  or 
intended  to  be  or  considered  to  have  been  left 
unplanted  under  any  program  administered 
by  the  United  States  Department  of 
Agriculture: 

(D)  Land  on  which  any  crop,  other  than 
cotton,  has  been  planted  and  is  intended  for 
harvest,  or  has  been  harvested  in  the  same 
crop  year;  or 

(E)  Land  which  planting  history  or 
conservation  plans  indicate  would  remain 
fallow  for  crop  rotation  purposes. 

(v)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and 
reduced  by  the  number  of  cotton  acres  timely 
planted  after  the  final  planting  date.  (For 
example,  assume  you  have  100  acres  eligible 
for  prevented  planting  coverage  in  which  you 
have  a  100  percent  (100%)  share.  The  acreage 
is  located  in  a  single  ASCS  Farm  Serial 
Number  which  you  insure  as  two  separate 
optional  units  consisting  of  50  acres  each.  If 
you  planted  60  acres  of  cotton  on  one 
optional  unit  and  40  acres  of  cotton  on  the 
second  optional  unit,  your  prevented 
planting  eligible  acreage  would  be  reduced  to 
zero.  (100  acres  eligible  for  prevented 
planting  coverage  minus  100  acres  planted 
equals  zero).  If  you  report  more  cotton 
acreage  under  this  contract  than  is  eligible  for 
prevented  planting  covemge,  we  will  allocate 
the  eligible  acreage  to  insured  units  based  on 
the  number  of  prevented  planting  acres  and 
share  your  report  for  each  unit.) 

(4)  When  the  ASCS  Farm  Serial  Number 
covers  more  than  one  unit,  or  a  unit  consists 
of  more  than  one  ASCS  Farm  Serial  Number, 
the  covered  acres  will  be  pro-rated  based  on 
the  number  of  acres  in  each  unit  or  ASCS 
Farm  .Serial  Number  that  could  have  been 
planted  to  cotton  in  the  crop  year. 

(5)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  Insurance  Policy  (§457.8),  you  must 
report  any  insurable  acreage  you  were 
prevented  from  planting.  This  rejxirt  must  be 
submitted  on  or  before  the  acreage  reporting 


date,  even  though  you  may  elect  to  plant  the 
acreage  after  the  late  planting  period.  Any 
acreage  you  report  as  eligible  for  prevented 
planting  coverage  which  is  not  eligible  will 
be  deleted  from  prevented  planting  coverage. 

Done  in  Washington.  DC  on  September '  "• 
1994. 

Kenneth  D.  Ackerman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  94-23833  Filed  9-26-94;  8;45  am| 
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7  CFR  Part  457 

Common  Crop  Insurance  Regulations; 
Coarse  Grains  Crop  Insurance 
Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USD  A. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  adopts 
regulations  for  specific  crop  provisions 
to  insure  coarse  grains  (corn,  grain 
sorghum,  and  soybeans).  These 
provisions  will  supplement  the 
Common  Crop  Insurance  Policy  which 
contains  standard  teiins  and  conditions 
common  to  most  crops.  This  rule 
consolidates  the  provisions  for  insuring 
coarse  grains  into  one  policy  and 
provides  insurance  for  com  intended  to 
be  harvested  as  silage  and  corn  intended 
to  be  har\'est3d  as  grain  without  the 
previously  requireci  com  silage  option. 
The  intended  effect  of  this  rule  is  to 
move  specific  crop  provisions  for 
insuring  coarse  grains  from  the  Cienerai 
Crop  Insurance  Policy  (§  401.8)  to  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  by  the  public  and  conformance 
among  policy  terms. 
EFFECTIVE  DATE:  October  27,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dunleavy,  Regulator)-  and 
Procedural  Development,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC  20250. 
telephone  (202)  254-8314. 
SUPPl£MENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive 
Order  12866  and  Departmental 
Regulation  1512-1.  This  action 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
March  1,  1999. 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866  and  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Bu.-'get  (OMB). 
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In  akjLordnnve  with  the  Paperwork 
ReducUon  Act  of  1980  (44  U.S.C.  3501 
et  seq).  the  information  collection  or 
record-keeping  requirements  induded 
in  this  rule  can  be  found  in  7  CFR  part 
400.  subpart  H. 

It  has  oeen  determined  under  section 
6(a)  of  Executive  Order  12R12. 
Federalism,  that  this  rule  <io»»  not  tiave 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  and 
procedures  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
states  of  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government. 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  amount  of  work  required  of 
the  insurance  companies  delivering 
these  policies  will  not  increase  from  the 
amount  of  work  required  to  deliver 
previous  policies.  The  combination  of  a 
number  of  previously  independent 
policies  into  one  policy  should  ease 
program  administration  and  increase 
efficiency.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assi.staiu:e  under 
Nk).  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Fart  3015.  Subpart  V,  published  at  48 
FR  29115,  June  24,  1983. 

The  Office  of  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  12788.  The  provisions  of  this  rule 
will  preempt  state  and  local  laws  to  the 
extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400.  subpart  I 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expeded  to  have 
uny  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Fnvironmentai  Asses.«nent  nor  an 
Environmental  Impact  Statement  is 
needed. 

This  rule  will  proride  one  policy  form 
for  insuring  corn,  grain  sorghum,  and 
soybeans  and  provide  insurance  for  corn 
intended  to  be  harvested  as  silage  and 
( orn  intended  to  be  harv*esled  as  grain 
without  the  previously  required  com 
Silage  option.  Using  one  policy  for  these 


three  cTops  will:  (1)  Substantially 
reduce  paperwork  by  issuing  one  policy 
form  rather  than  the  three  separate 
policies  previously  used;  (2J  reduce  the 
time  involved  to  amend  or  revise  the 
provisions  by  eliminating  repetitious 
review  processes;  and  (3)  continue  to 
allow  insured  the  flexibility  to  elect  any 
of  the  three  coarse  grain  crops  they  wish 
to  insure. 

By  separate  rule,  FCIC  will  revise  and 
later  remove  the  com.  grain  sorghum 
and  soybean  endorsemerrts  contained  in 
7  CFR '401.111,  7  CFR  401.113  and  7 
CFR  401.117  and  the  Cora  Silage  Option 
contained  in  7  CFR  401.112.  These 
regulations  will  be  amended  to  restrict 
the  crop  years  of  application  to  those 
prior  to  the  crop  year  for  which  this  rule 
will  be  effective. 

On  Tuesday.  May  31,  1994.  PQC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  bt  59 
FR  28016  proposing  to  revise  the 
Common  Crop  Insurance  Regulations  by 
adding  new  provisions  for  corn,  grain 
sorghum,  and  soybean  crop  insurance. 

fallowing  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  Comments  were  received  from 
the  crop  insurance  industry.  The 
comments  received  and  FCIC  responses 
are  as  follows: 

Comment:  Two  comments  suggested 
that  the  crop  provisions  should  not  be 
implemented  for  the  1995  crop  year 
because: 

(1)  Crop  insurance  reform  will  require 
many  policy  changes.  Implementation 
of  these  crop  provisions  should  be 
tabled  until  reform  decisions  are 
reached  because  impacts  on  policy 
terms  are  not  yet  clear.  Delaying 
common  policy  implementation  until  it 
can  be  implemented  in  an  orderly 
fashion  should  be  beneficial  to  everyone 
concerned:  and 

(2)  The  Common  Crop  Insurance 
Policy  should  be  thoroughly  reviewed 
and  revised  as  needed  before  any 
additional  crop  provisions  are 
implemented  under  it. 

Response:  Program  changes  necessar>' 
to  comply  with  crop  insurance  reform 
will  have  the  same  effects  on  either  the 
existing  policies  or  these  Coarse  Grains 
Crop  Provisions.  Any  necessary  changes 
can  more  easily  be  made  to  the  Coarse 
Grains  Crop  Provisions  as  to  the  existing 
policies  since  only  one  policy  will  need 
to  be  amended.  FCIC  has  recently 
completed  a  review  of  the  Common 
Crop  Insurance  Policy  Basic  Provisions 
(§457.8).  Any  necessary  changes 
required  to  be  made  to  the  Basic 
Provisions  as  a  result  of  this  review  or 
as  a  result  of  rekinn  will  be  required 
whether  or  not  the  Coarse  Grains  Crop 


Prwisions  have  been  implemented. 
Therefore,  PQC  does  not  find  it 
necessary  to  delay  implementation  for 
either  of  the  reasons  stated  in  the 
comments. 

Comment:  Two  comments  were 
received  regarding  the  proposed 
definition  of  "Planted  acreage."  This 
definition  requires  the  crop  to  be 
planted  in  rows  far  enough  apart  to 
permit  mechanical  cultivation  unless 
otherwise  provided  by  the  Special 
Provisions,  or  allowed  by  written 
agreement. 

(1)  One  comment  stated  that  drilling 
soybeans  is  a  widespread  practice  and 
that  the  definition  should  include 
drilling  as  an  insurable  planting  practice 
for  soybeans.  The  comment  also 
suggested  that  the  Special  Provisions 
could  contain  restrictions  for  any 
counties  where  drilled  soybeans  are 
uninsurable  unless  a  written  agreement 
is  requested. 

(2)  One  comment  assumed  that  the 
Special  Provisions  will  continue  to 
allow  for  drilling  the  crops  in  the  same 
areas  as  in  the  past. 

Response:  FCIC  ackiM>wledges  that 
planting  of  soybeans  and  grain  sorghum 
with  a  grain  drill  rather  than  a  row 
planter  is  e  common  practice  in  some 
areas.  The  definition  has  been  modified 
by  removing  the  requirement  to  plant 
soybeans  and  grain  sorghum  in  rows  far 
enough  apart  to  permit  mechanical 
cultivation.  Since  the  crop  provisions 
allow  insurance  for  drilled  soybeans 
and  grain  sorghum,  it  will  not  be 
necessary  for  the  Special  Provisions  to 
specifically  allow  such  practice.  If 
necessary,  the  Special  P'rovisions  which 
are  provided  to  the  insured  could 
restrict  the  insurability  of  this  planting 
method  in  a  particular  area. 

Comment:  One  comment  que.stioned 
requirements  contained  in  the  definition 
of  "Practical  to  replant."  This  definition 
indicated  that  the  replanted  acreage 
must  have  the  potential  to  produce  at 
least  ninety  percent  (90%)  of  the 
production  guarantee.  Late  planting 
provisions  provide  production 
guarantees  murJi  lower  than  the  ninety 
percent  (90%)  potential  requirement 
contained  in  the  definition  even  though 
the  late  planted  and  replanted  crop  may 
be  planted  at  the  same  time.  The 
comment  recomniended  removing  the 
production  potential  requirement  from 
the  definition  of  "Practical  to  replant." 

Response:  FCIC  agrees  that  the 
production  potential  required  by  the 
definition  of  "Practical  to  replant"  and 
the  production  guarantee  for  late 
planted  acreage  may  be  inconsistent 
depending  on  the  time  of  planting. 
Acreage  initially  planted  twenty-five 
(25)  days  after  the  final  planting  date 
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would  have  a  production  guarantee 
equal  to  sixty  (60%)  of  the  guarantee  for 
timely  planted  acreage,  while  the 
definition  of  "Practical  to  replant" 
would  require  acreage  replanted  at  the 
same  time  to  have  a  production 
potential  equal  to  ninety  percent  (90%) 
of  the  production  guarantee.  However, 
expected  yield  does  have  an  effect  on 
whether  it  is  practical  to  replant.  The 
ninety  percent  (90%)  production 
potential  requirement  has  been  removed 
from  the  definition  of  "Practical  to 
replant".  However,  the  expected  yield 
must  be  sufficient  to  cover  production 
costs  and  must  be  at  a  level  that  growers 
in  the  area  would  normally  care  for  and 
harvest. 

Comment:  One  comment 
recommended  changing  the  term 
"approved  yield"  to  "approved  APH 
yield"  in  the  definition  of  "Production 
guarantee"  to  correspond  with 
terminology  in  underwriting  procedure. 

Response:  Underwriting  procedure 
contains  several  methods  which  may  be 
used  to  determine  approved  yields. 
These  include  the  use  of  yields  which 
may  not  represent  actual  production 
history  (APH).  Using  the  term  "APH" 
could  be  misleading  to  readers  not 
familiar  with  administrative  procedures, 
and.  therefore  will  not  be  used  in  the 
crop  insurance  policy. 

Comment:  Three  comments  disagreed 
with  the  definition  of  "Written 
agreement."  This  definition  required 
written  agreements  to  be  requested  at 
least  15  days  prior  to  the  sales  closing 
date. 

(1)  One  comment  recommended 
keeping  the  current  deadlines  for 
written  agreements  as  specified  in 
procedures.  These  procedures  require 
that  requests  be  made  not  later  than  15 
days  after  the  acreage  reporting  date  for 
most  types  of  written  agreements. 
Setting  a  deadline  15  days  prior  to  the 
sales  closing  date  will  either  force 
insureds  to  submit  requests  for  written 
agreements  they  may  not  need,  or  result 
in  uninsurable  acreage  if  requests  are 
not  made  for  all  possible  situations. 
Unnecessary  requests  will  increase 
paperwork  for  the  insured,  agent,  FCIC 
Regional  Service  Office  and  company. 
The  comment  also  recommended 
deleting  the  last  sentence  of  the 
definition,  which  required  written 
agreements  to  contain  all  variable  terms 
including,  but  not  limited  to.  crop 
variety,  guarantee,  premium  and  price 
election.  The  comment  did  not  believe 
it  was  necessar>'  to  include  this 
information  on  every  written  agreement 
because  many  written  agreements  do 
not  alter  these  items. 

(2)  One  comment  recommended 
keeping  the  deadline  of  15  days  after  the 


acreage  reporting  date  because  there  are 
many  instances  when  it  is  not  known 
that  a  written  agreement  is  necessary 
until  the  acreage  is  reported.  The 
comment  stated  that  the  change  would 
be  an  unreasonable  requirement  and 
would  create  difficuhies  since  the  sales 
closing  dates  will  be  30  days  earlier 
than  in  prior  years. 

(3)  One  comment  stated  that  it  is  hard 
to  understand  why  the  written 
agreement  deadline  is  15  days  prior  to  " 
the  time  a  producer  has  to  purchase 
coverage  and  that  a  more  appropriate 
date  should  be  established.  The 
comment  also  stated  that  the  sales 
closing  dates  are  not  listed  in  the 
proposed  crop  provisions.  If  these  are  to 
be  the  same  dates  as  the  cancellation 
and  termination  dates,  the  policy  should 
so  indicate.  ''^ 

i?esponse.- The  proposed  definition 
was  intended  to  require  that  requests  for 
written  agreements  be  made  far  enough 
ahead  of  the  sales  closing  date  to  allow 
the  insurer  to  make  the  offer,  and  the 
insured  to  accept  the  offer,  by  the  sales 
closing  date.  Since  the  insurance  policy 
is  a  written  contract,  both  parties  must 
have  a  meeting  of  the  minds  before  the 
contract  is  valid.  The  terms  and 
conditions  of  the  policy  must  be  known 
by  the  final  date  for  establishing  the 
insurance  contract.  In  this  program,  the 
final  date  is  the  sales  closing  date.  FCIC 
has  determined  that  some  situations 
rnay  allow  written  agreements  at  other 
times.  FCIC  is  preparing  proposed 
written  agreement  regulations  which 
will  specify  when  written  agreements 
must  be  completed.  Until  these 
regulations  have  been  published,  the 
written  agreement  must  be  completed 
by  the  sale  closing  date.  or.  in  specific 
instances,  a  written  agreement  may  be 
requested  or  approved  after  the  sales 
closing  date  if  the  crop  is  physically 
inspected  and  a  determination  made 
that  the  crop  has  an  expectancy  of 
making  the  guaranteed  yield.  No 
prevented  planting  liability  will  be 
established  as  a  result  of  any  request 
submitted  after  the  sales  closing  date. 
FCIC  does  not  agree  that  the  final 
sentence  should  be  deleted.  Specifying 
all  variable  terms  in  the  written 
agreement  is  necessary  to  assure  a  clear 
understanding  of  the  terms  in  effed. 

Although  the  sales  closing  dates 
normally  will  be  the  same  as  the 
cancellation  and  termination  dates,  this 
is  not  always  the  case.  Therefore,  the 
sales  closing  dates  will  not  be  included 
in  the  crop  provisions.  Federal 
regulations  authorize  the  Manager  of 
FCIC  to  extend  the  sales  closing  date  in 
any  county  upon  the  Manager's 
determination  that  no  adverse  selection 
will  resuh  during  the  extended  period 


The  extended  date  is  placed  on  file  in 
the  applicable  service  offices  and  a 
notice  is  placed  in  the  Federal  Register. 
If  the  sales  closing  dates  were  contained 
in  the  crop  provisions,  the  crop 
provisions  would  need  to  be  amended 
each  time  a  sales  closing  date  is 
extended. 

Comment:  One  comment  stated  that 
unit  division  language  contained  in 
subsection  2.(b)  should  allow  for 
situations  where  the  insured  creates  a 
discernible  break  by  some  tillage 
operation.  The  proposed  provision 
states  that  the  insured  must  plant  the 
crop  in  a  manner  that  results  in  a  clear 
and  discernible  break  in  the  planting 
pattern  at  the  boundaries  of  each 
optional  unit.  There  is  no  required 
method  of  creating  a  boundarv  as  long 
as  a  discernible  break  is  provided. 

Response;  The  intent  of  the  policy 
language  is  to  allow  separate  optional 
units  if  acreage  is  farmed  separately. 
Farming  separately  includes  planting 
separately  and  keeping  separate  records 
of  inputs,  production,  etc.  Creating  a 
boundary  after  the  crop  is  planted  by 
means  of  a  tillage  operation  along  a 
section  line  may  or  may  not  meet  the 
policy  requirement  of  planting  the  crop 
in  a  manner  that  results  in  a  clear  and 
discemable  break  at  the  units  boundary. 
FCIC  believes  the  present  language 
clearly  sets  out  the  requirements  for  unit 
division. 

Comment:  One  comment  stated  that 
subsection  3.(b)  requires  the  application 
to  be  revised  when  com  is  har\'ested  in 
a  manner  other  than  reported,  and  that 
procedure  should  indicate  how  this 
revision  is  to  be  made. 

Response:  Language  in  subsection 
3.(b)  does  not  require  the  application  to 
be  revised  to  elect  a  price  election  for 
the  method  of  harvest  (grain/si  iage) 
when  the  insured  did  not  select  an 
appropriate  price  election.  The  price 
specified  in  this  provision  will  only  be 
u.sed  to  establish  "the  dollar  amount  of 
production  to  count  for  indemnity 
purposes."  If  an  insured  only  selected  a 
grain  price  election  and  reported  the 
acreage  as  intended  for  harvest  as  grain, 
but  harvested  the  acreage  for  silage,  the 
amount  of  insurance  is  determined  by 
multiplying  the  production  guarantee 
for  grain  by  the  price  election  selected 
by  the  insured  for  grain.  The  value  of 
any  silage  production  is  determined  by 
multiplying  the  number  of  tons  of  silage 
to  count  by  a  price  that  bears  the  same 
relationship  to  the  maximum  silage 
price  election  as  the  selected  price  for 
grain  does  to  the  maximum  grain  price. 
FQC  has  amended  this  subsection  to 
clarify  that  this  price  is  assigned  by  us 
only  for  the  purpose  of  determining  the 
dollar  value  of  production  to  count  for 
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indemnity  purposes  and  will  not  affect 
the  premium  or  amount  of  insurance. 
Comment:  One  comment  assumed 
that  since  cancellation  and  termination 
dates  were  changed,  that  the  sales 
closing  dates  will  be  changed  to  align 
with  the  new  cancellation  and 
termination  dates. 

Response:  The  sales  closing  dates  as 
contained  in  the  Special  Provisions  will 
be  changed  generally  to  be  the  same  as. 
but  no  later  than,  the  new  cancellation 
and  termination  dates. 

Comment:  One  comment  expressed 
concerns  regarding  changes  that  will  be 
required  in  underwriting  and  loss 
procedure  since  the  new  policy  allows 
both  grain  and  silage  to  be  insured.  The 
comment  stated  that  procedure  should 
be  developed  concurrently  with  policy 
language  to  avoid  major  confusion. 
Specifically,  underwriting  procedure 
should  clearly  address  how  grain  and 
silage  types  are  to  be  reported  and 
insured,  how  production  can  or  cannot 
be  converted  for  APH  purposes  and 
whether  appraisnis  are  required  if  there 
is  no  loss,  but  the  crop  is  harvested  in 
a  manner  other  than  as  reported.  The 
comment  also  requested  that  FCIC 
con.sider  previously  submitted 
information  when  developing  the 
procedure. 

Response:  FCIC  agrees  with  the 
comment  and  has  begun  drafting 
procedure  to  address  underwriting.and 
loss  issues.  Previously  submitted 
correspondence  will  be  considered  in 
procedural  development. 

Comment:  One  comment  stated  that  a 
definition  of  "silnge  variety"  is 
necessary.  The  comment  stated  that 
subparagraph  6.(b)(2)(ii)  refers  to  "a 
variety  of  com  adapted  for  silage  use 
only."  but  that  their  understanding  is 
that  there  are  no  varieties  adapted 
strictly  for  use  as  silage.  The  comment 
asked  if  FCIC  intends  to  designate  silage 
varieties  on  the  Special  Provisions. 

Response:  There  is  no  uniform 
agreement  regarding  the  existence  or 
definition  of  a  "silage  variety." 
However,  due  to  ongoing  attempts  to 
develop  new  "silage  varieties."  FCIC 
believes  that  language  should  remain  in 
these  crop  provisions  to  prevent 
insuring  com  on  a  grain  basis  for  a 
variety  of  corn  adapted  for  silage  use 
only.  Since  there  is  no  uniform 
agreement  regarding  the  existence  of 
silage  varieties,  a  definition  will  not  he 
added.  FCIC  has  modified  subparagraph 
6.(b)(2)(ii)  tn  delete  the  term  "silage 
variety."  If  research  succeeds  in 
developing  silage  varieties.  FCIC  will 
evaluate  placing  specific  silage  variety 
restrictions  in  the  Special  Provisions. 
Comment:  One  comment  suggested 
subsection  l.(m)  conflicts  with 


subsection  10. (a),  stating  that:  (1) 
Subsection  l.(ml  specifies  that  it  may  be 
considered  practical  to  replant  after  the 
end  of  the  late  planting  period  if 
replanting  is  generally  occurring  in  the 
area;  and  (2)  subection  10. (a)  specifies 
that  a  replant  payment  may  be  made  if 
replanting  occurs  no  later  than  25  days 
after  the  final  planting  date.  The 
comment  further  stated  that  if  it  is 
determined  to  be  practical  to  replant 
after  the  late  planting  period,  a 
replanting  payment  must  be  made  and 
subsection  lO.(a)  should  indicate  the 
same. 

Response:  FCIC  agrees  with  the 
comment  and  has  removed  the 
provision  in  subsection  10. (a)  that 
requires  replanting  within  25  day^  after 
the  final  planting  date. 

Comment:  One  comment  stated  that 
subsections  10. (b)  and  10. (c)  are 
confusing  because:  (1)  Subsection  lO.(c) 
allows  a  replant  payment,  based  on  the    • 
total  insured  shares,  to  be  made  to  one 
party  if  an  agreement  exists  to  that  effect 
between  the  insured  persons;  and  (2) 
subsection  10. (b)  uses  "your  share"  in 
calculating  the  maximum  replant 
payment.  The  comment  suggested  that  a 
qualifier  should  be  added  to  subsection 
lO.(b)  to  reflect  paying  a  replant 
payment  based  on  the  'otal  insured 
share  if  10. (c)  appHt;-..  The  comment 
also  asked  which  company  pays  the 
entire  replant  payment  when  persons 
sharing  in  the  crop  are  insured  with 
different  companies. 

Response:  FCIC  agreed  that  a  replant 
payment  should  be  calculated  using  the 
insured  share  or  the  share  determ.ined  in 
subsection  10. (c),  if  applicable  and  has 
modified  subsection  10. (b)  accordingly. 
The  proposed  language  contained  in 
subsection  10. (c)  would  have  required 
the  company  insuring  the  person  given 
the  right  to  the  replant  payment  to  pay 
the  entire  amount  due.  Upon  further 
review.  FCIC  has  detemiined  it  is  not 
appropriate  to  require  an  insurer  to  pay 
replant  payments  based  on  a  share  in 
excess  of  the  share  they  actually  insure. 
Therefore,  subsection  10. (c)  has  been 
revised  to  allow  replant  payments  based 
on  the  total  shares  insured  with  the 
insurer. 

Comment:  One  comment  questioned 
whether  FCIC  intends  to  incorporate 
language  contained  in  subsection  10. (d) 
into  every  crop  provision  that  provides 
for  a  replant  payment.  This  language 
requires  that  when  tlie  crop  is  replanted 
using  a  practice  that  is  uninsurable  as 
an  original  planting,  the  liability  for  the 
unit  will  be  reduced  by  the  amount  of 
the  replanting  payment  which  is 
attributable  to  the  insured's  share  and 
that  the  premium  amount  will  not  be 
reduced. 


Response:  As  policies  are  revised,  this 
provision  will  be  added  if  appropriate 
for  the  specific  crop. 

Comment:  One  comment  questioned 
whether  a  person  who  insured  grain  and 
silage  within  one  unit,  but  did  not 
discover  damage  until  after  the 
beginning  of  grain  harvest,  could  give 
timely  notice  of  damage  more  than  15 
days  after  the  end  of  the  insurance 
period  for  silage  but  within  the  period 
timely  notice  could  be  given  for  grain. 

Response:  Notice  would  be 
considered  timely  as  long  as  the  silage 
acreage  within  the  unit  was  not 
damaged.  If  the  silage  acreage  within  the 
unit  was  damaged,  notice  would  be 
required  within  72  hours  of  the 
insured's  initial  discovery  of  damage  to 
the  silage  acreage  (but  not  later  than  15 
days  after  the  end  of  the  insurance 
period  for  silagel.  FCIC  has  clarified 
paragraph  11. (b)(1). 

Comment:  One  comment 
recommended  that  subparagraph 
12.(b)(2)(ii)  be  revised  to  read 
"Multiplying  each  result  by  the  price 
election  for  that  type;"  because  the 
phrase  "price  election  for  each  type" 
indicates  multiplying  by  both  grain  and 
silage  price  elections. 

Response:  FCIC  agrees  with  the 
comment  and  has  modified  the 
provision. 

Comment:  One  comment 
recommended  either  revising  or  deleting 
provisions  that  allow  the  inured  to  leave 
representative  samples  if  they  disagree 
with  the  insurer's  appraisal.  In  the  event 
the  provision  cannot  be  deleted  the 
comment  recommended  changing  the 
provision  so  that  the  insurer  can  decide 
when  using  representative  samples  is 
appropriate.  In  many  situations, 
samples  are  more  susceptible  to  loss  and 
do  not  accurately  represent  what  the 
entire  unit  would  have  produced. 

Response:  FCIC  agrees  that  there  are 
situations  in  which  it  may  not  be 
reasonable  to  leave  representative  strips 
from  which  production  to  count  would 
ultimately  be  determined.  The  samples 
could  be  more  vulnerable  to  damage 
than  an  entire  field,  or  the  insurer  may 
be  confident  that  the  appraisal  made 
accurately  reflects  production  potential. 
However,  the  entire  provision  should 
not  be  removed.  The  provision  has  been 
changed  to  allow  the  insurer  to 
determine  those  situations  in  which  it  is 
reasonable  to  leave  representative 
samples  to  determine  the  amount  of 
production  to  be  counted.  In  cases 
where  it  is  necessary  to  defer 
determinations,  the  insured  must  be 
advised  how  production  to  count  will 
ultimately  be  determined  and  the 
consequences  of  failure  to  leave  or  caru 
for  the  samples. 


Comment:  One  comment 
recommended  amending  subsection 
12.(e)  by  specifically  stating  that 
moisture  adjustment,  if  applicable,  will 
be  made  prior  to  any  adjustment  for 
quality. 

Response:  FCIC  agrees  with  the 
comment  and  has  modified  subsection 
1 2. (e)  accordingly. 

Comment:  One  comment 
recommended  amending  subsection 
12.(f)  to  require  that  moisture 
adjustments  for  silage,  if  applicable,  will 
be  made  prior  to  any  adjustment  for 
quality  for  grain-deficient  silage. 

fle.sponse;  Subsection  12.(0  contains 
the  requirements  that  must  be  met  for 
silage  production  to  be  adjusted  for 
moisture  and  for  grain-deficiency. 
Current  FCIC  procedure  specifies  that 
when  both  adjustments  apply,  the  silage 
moisture  adjustment  factor  is  to  be 
multiplied  by  the  silage  grain-deficient 
factor  and  the  result  multiplied  by  the 
number  of  tons  of  silage  that  qualify  for 
both  adjustments.  This  method  of 
adjustment  results  in  a  proportionate 
adjustment  of  the  silage  production 
based  on  both  factors.  FCIC  does  not 
agree  with  the  comment  because 
adjusting  for  moisture  first  may  result  in 
a  disproportionate  adjustment  of  the 
silage  production.  FCIC  has  not 
amended  subsection  12. (fl. 

Comment:  One  comment  assumed 
that  moving  to  a  factor-based  quality 
adjustment  process  as  specified  in 
paragftjph  12. (e)(4)  removes  any  reliance 
on  local  market  price,  except  for  quality, 
such  as  anatoxin,  not  addressed  by  the 
factor  table  in  the  Special  Provisions. 
The  comment  also  stated  that  if 
language  in  subparagraph  12.(e)(3)(ii) 
remains  in  the  policy,  an  insured  would 
have  strong  justification  for  requesting 
adjustment  of  production  that  meets  the 
grade  requirements  in  the  policy,  but 
which  has  a  value  less  than  the  local 
market  price.  The  comment 
recommends  deletion  of  subparagraph 
12.(e)(3)(ii). 

Response:  FCIC  agrees  that  quality 
adjustment  should  not  apply  if  grain 
meets  minimum  grade  requirements  and 
other  substances  or  conditions  are  not 
present  causing  a  value  less  than  the 
local  market  price.  The  Special 
Provisions  will  specify  how  the  quality 
factor  will  be  determined  for  quality 
deficiencies,  substances  and  conditions. 
Subparagraph  12.(e)(3)(ii)  has  been 
deleted. 

Comment:  One  comment 
recommended  that  language  in 
subsection  13.(b)  be  changed  to  require 
only  one  notice  for  prevented  planting 
acreage  rather  than  requiring  notice 
three  days  af^er  the  final  planting  date 
:ind  three  days  after  the  date  the  insured 


stops  planting  within  the  late  planting 
period. 

Response:  The  crop  provisions 
provide  two  distind  periods  during 
which  the  insured  may  be  prevented 
from  planting  (i.e..  by  the  final  planting 
date  and  during  the  late  planting 
period).  The  notice  requirement  allows 
the  insurer  the  opportunity  to  verify  that 
the  acreage  could  not  have  been  planted 
during  such  periods.  FQC  agrees  that  an 
insured  should  only  be  required  to  give 
one  notice  if  it  is  sufficient  to  cover  all 
acreage  for  prevented  planting  purposes. 
Subsection  13. (b)  has  been  modified  to 
clarify  that  written  notice  must  be  given 
not  later  than  three  days  after  the  final 
planting  date  for  acreage  the  insured 
was  prevented  from  planting  by  the 
final  planting  date,  and  not  later  than 
three  days  after  the  date  the  insured 
discovers  that  planting  will  not  be 
possible  if  the  insured  was  not 
prevented  from  planting  such  acreage  by 
the  final  planting  date  but  was 
prevented  from  planting  such  acreage 
during  the  late  planting  period. 

Comment:  One  comment  indicated 
that  the  proposed  provisions  in 
paragraph  13. (d)(3)  will  allow  an 
insured  to  request  a  written  agreement 
for  prevented  planting  coverage  for 
acreage  exceeding  the  policy 
limitations,  and  to  subsequently  enroll 
in  a  USDA  program  that  allows' less 
acreage  to  be  planted.  The  comment 
re<:ommended  revising  the  paragraph  to 
limit  eligible  acreage  to  the  amount 
allowed  by  any  applicable  USDA 
program,  regardless  of  when  the  insured 
enrolls  in  such  program  or  any 
previously  approved  written  agreement. 
Response:  FCIC  agrees  that  if  the  farm 
is  enrolled  in  a  USDA  program  that 
limits  the  number  of  acres  planted, 
acreage  in  excess  of  the  amount  allowed 
under  a  USDA  program  should  not  be 
eligible  for  prevented  planting  coverage. 
Paragraph  13. (d)(3)  has  been  amended 
accordingly. 

Comment:  One  comment 
recommended  that  language  be  added  to 
paragraph  13.(d)(3)  to  allow  prevented 
planting  coverage  by  written  agreement 
for  acreage  added  to  the  insured's 
farming  operation  after  the  sales  closing 
date. 

fle.sponse;  The  insurance  period  for 
prevented  planting  coverage  begins  on 
the  sales  closing  date.  Allowing 
additional  coverage  to  attach  after  the 
beginning  of  this  period  would  likely 
result  in  coverage  being  requested 
primarily  when  conditions  are  favorable 
for  a  prevented  planting  indemnity. 
This  adverse  selection  should  be 
avoided  to  help  maintain  an  actuarially 
sound  program  and  to  keep  premium 
rates  from  rising  to  cover  such  losses. 


The  definition  of  "Written  agreement" 
has  been  amended  to  specifically 
disallow  any  prevented  planting 
liabihty  as  a  result  of  any  request 
submitted  after  the  sales' closing  date. 

In  addition  to  the  changes  indicated 
in  the  responses  to  comments.  FCIC  has 
made  the  following  changes: 

1.  FQC  has  modified  paragraph 
3. (a)(2)  to  require  that  the  price 
eleciions  for  grain  and  silage  have  the 
same  percentage  relationship  to  the 
maximum  price  election  offered  for 
grain  and  silage. 

2  FQC  has  modified  subsection  5.(b) 
to  simplify  the  cancellation  and 
termination  dates  in  Texas. 

3.  The  provisions  in  section  6  have 
been  modified  to  allow  insurance  for 
coarse  grains  planted  into  an  established 
grass  or  legume  if  allowed  by  the 
Special  Provisions  or  by  written 
agreement. 

4.  FQC  has  niodified  paragraph 

12. (b)(2)  to  specify  that  the  production 
guarantee  for  a  unit  will  be  computed  by 
multiplying  the  insured  acreage  of  each 
type  (grain/silage)  by  the  production 
guarantee  for  the  applicable  type.  The 
proposed  language  contained  in 
subparagraph  12.(b)(l)(i)  has  been 
modified  in  a  similar  manner. 

Accordingly,  the  rule.  "Common  Crop 
Insurance  Regulations;  Coarse  Grains 
Crop  Insurance  Provisions"  published  at 
59  FR  28016.  revised  as  set  out  below, 
is  hereby  adopted  as  final  mie. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  Insurance;  com.  grain  sorghum, 
soybean. 

Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  et  seq.).  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457).  efTet-tive 
for  the  1995  and  succeeding  crop  years, 
in  the  following  instances: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

1  The  authority  citation  for  7  CFR 
part  457  continues  to  iead  as  follows: 
Authority:  7  U.S.C.  1506.  1516. 

2.  7  CFR  part  457  is  amended  by 
adding  §457.113  Coarse  Grains  Crop 
Insurance  Provisions  to  .read  as  follows: 

§  457.1 1 3    Coarse  Grains  Crop  Insurance 
Provisions. 

The  .Ck>a.''se  Grains  Crop  Insurance 
I'rovisions  for  the  1995  and  succeeding  cmp 
year  are  as  follows: 
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I'NmX)  STATES  DEPARTMENT  OF 
AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Coarse  Grains  Crop  Provisions 

If  a  conflict  exists  among  the  Common 
Crop  Insurance  Policy  (§  457,8).  these  crop 
provisions,  and  the  Special  F*rovisions.  the 
Special  Provisions  will  control  these  crop 
provisions  and  the  common  policy  and  these 
crop  provisions  will  control  the  common 
policy. 

1.  Definitions 

(a)  Cooree  groins— Com.  grain  sorghum, 
and  soyljeans. 

(b)  Days — Calendar  days. 

(c)  Final  planting  date— The  date 
contained  in  the  Special  Provisions  for  the 
insured  crop  by  which  the  crop  must  initially 
be  planted  in  order  to  be  insured  for  the  full 
production  guarantee. 

(d)  Good  farming  practices — Good  farming 
practices  are  the  cultural  practices  generally 
in  use  in  the  county  for  the  insured  crop  to 
make  normal  progress  toward  maturity  and 
produce  at  least  the  yield  used  to  determine 
the  production  guarantee  and  are  those 
recognized  by  the  Cooperative  Extensive 
Service  as  compatible  with  agronomic  and 
weather  conditions  in  the  area. 

(e)  Grain  sorghum — The  crop  defined  as 
sorghum  under  the  United  States  Grain 
Standards  Act. 

(f)  Harvest — Combining,  threshing,  or 
picking  the  insured  crop  for  grain,  or  cutting 
for  hay.  silage,  or  fodder 

(g)  Interplanted — AcrcHj^o  on  which  two  or 
more  crops  are  planted  m  a  manner  that  does 
not  permit  separate  agronomic  maintenaiu  e 
or  harvest  of  the  insured  crop. 

(h)  Irrigated  practice — A  method  i»f 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems,  and  at  the  proper 
times,  with  the  intention  of  providing  the 
quantity  of  water  needed  to  produce  at  least 
the  yield  used  to  establish  the  irrigated 
production  guarantee  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

(i)  Late  planted — Acreage  planted  to  the 
insured  crop  during  the  late  planting  period 

(j)  Late  planting  period — The  period  that 
b»>gins  the  day  after  the  final  planting  date  for 
the  insured  crop  and  ends  twenty-five  (25) 
days  after  the  final  planting  date. 

(k)  Local  market  price— The  cash  grain 
price  per  bushel  for  the  U.S.  No.  2  yellow 
com.  U.S.  No.  2  grain  sorghum,  or  U.S.  No. 
1  soybeans,  offered  by  buyers  in  the  arm  in 
which  you  normally  market  the  insured  crop. 
The  local  market  price  will  reflect  the 
maximum  limits  of  quality  deficiencies 
allowable  for  the  U.S.  No  2  grade  for  yellow 
corn  and  grain  sorghum,  or  US  No.  1  grade 
for  soybeans  Factors  not  associated  with 
grading  under  the  Official  United  Standards 
for  Grain,  including  but  not  limited  to 
protein  and  oil.  will  not  be  considered. 

(1)  Planted  acreage— LAt\d  in  which  seed 
has  been  placed  by  a  machine  appropriate  for 
the  insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  which  as  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Coarse  grains  must 
initially  be  planted  in  rows  to  lie  considered 


planted.  Q)rii  must  tx;  piantuiJ  in  rows  tar 
enough  apart  to  permit  mechanical 
cultivation.  Planting  in  any  other  manner 
will  be  considered  as  a  failure  to  follow 
recognized  good  farming  practices  and  any 
loss  of  production  will  not  be  insured  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement  to  insure  such  crop. 

(m)  Practical  to  replant — In  lieu  of 
subsection  l.(ff]  of  the  Common  Crop 
Insurance  Policy  (§457.8)  practical  to  replant 
is  defined  as  our  determination,  after  loss  or 
damage  to  the  insured  crop,  based  on  factors 
including,  but  not  limited  to  moisture 
availability,  condition  of  the  field,  and  time 
to  crop  maturity  that  replanting  to  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area. 

(n)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by: 

(1)  The  final  planting  date  designated  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county;  or 

(2)  The  end  of  the  late  planting  period. 
You  must  have  been  unable  to  plant  the 

insured  crop  due  to  an  insured  cause  of  loss 
that  has  prevented  most  producers  in  the 
surrounding  area  from  planting  due  to 
similar  insurable  causes.  The  insured  cause 
of  prevented  planting  must  occur  between 
the  sales  closing  date  and  the  final  planting 
date  for  the  insured  crop  in  the  county  or 
within  the  late  planting  period. 

(o)  Production  guarantee — The  number  of 
bushels  (tons  for  com  insured  as  silage) 
determined  by  multiplying  the  approved 
yield  per  acre  by  the  coverage  level 
percentage  you  eletf. 

(p)  Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  seed  of  the 
same  insured  crop,  and  replacing  the  seed  for 
the  same  crop  in  the  insured  acreage  with  the 
expectation  of  growing  a  successful  crop. 

(q)  Silage — A  product  that  results  from 
severing  the  plant  from  the  land  and 
chopping  it  for  the  purpose  of  livestoc;k  feed. 

(r)  Timely  p/onfed— Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop  in  the 
county. 

(s)  ro/»— Two  thousand  (2000)  pounds 
avoirdupois. 

(t)  Written  agreement — Designated  terms  of 
this  policy  may  be  altered  by  written 
agreement.  Each  agreement  must  be  applied 
for  by  the  insured  in  writing  no  later  than  the 
sales  closing  date  and  is  valid  for  one  year 
only  If  not  specifically  renewed  the 
following  year,  continuous  insurance  will  be 
in  accordance  with  the  printed  policy.  All 
variable  terms  including,  but  not  limited  to. 
crop  variety,  guarantee,  premium  rate  and 
price  election  must  be  set  out  in  the  written 
agreement.  In  specific  instances,  a  written 
agreement  may  be  applied  for  after  the  sales 
closing  date  and  approved  if,  after  a  physical 
inspection  of  the  acreage,  there  is  a 
determination  that  the  crop  has  the 
expectance  of  making  at  least  the  guaranteed 
yield.  However,  no  prevented  planting 
liability  will  be  established  as  a  result  of  any 
request  submitted  after  the  closing  date  All 


applications  for  written  agreements  as 
submitted  by  the  insured  must  contain  all 
variable  terms  of  the  contract  between  the 
company  and  the  insured  that  will  be  in 
effect  if  the  written  agreement  is 
disapproved. 

2.  Unit  Division 

Unless  limited  by  the  Special  Provisions,  a 
unit  as  defined  in  subsection  l.(tt)  of  the 
Common  Crop  Insurance  Policy  (§  457.8). 
may  be  divided  into  optional  units  if.  for 
each  optional  unit  you  meet  all  the 
conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists.  All 
optional  units  must  be  reflected  on  the 
acreage  report  for  each  crop  year. 

(a)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee. 

(b)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattem  at  the  boundaries  of 
each  optional  unit. 

(c)  You  must  have  records  of  measurement 
of  stored  or  marketed  production  from  each 
optional  unit  maintained  in  such  a  manner 
that  we  can  verify  the  production  from  each 
optional  unit  or  the  production  from  each 
unit  must  be  kept  separate  until  after  loss 
adjustment  under  the  policy  is  completed 

(d)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicable: 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  ASCS  Farm  Serial  Number. 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  Section.  In  the  absence  of  Sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to:  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands  as  the  equivalent  of  .Section* 
for  unit  purposes.  In  areas  which  have  not 
been  surveyed  using  the  systems  identified 
above  or  another  system  approved  by  us.  or 
in  areas  where  such  systems  exist  but 
boundaries  are  not  readily  discemable.  each 
optional  unit  must  be  located  in  a  separate 
farm  identified  by  a  single  ASCS  Farm  .Serial 
Number. 

(2)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-Irrigated  Practices:  In 
addition  to  or  instead  of  establishing  optional 
units  by  Section,  section  equivalent,  or  ASCS 
Farm  Serial  Number,  optional  units  may  be 
established  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  Section,  section  equivalent,  or  ASCS 
Farm  Serial  Number. 

The  irrigated  acreage  may  not  extend 
beyond  the  point  at  which  your  irrigation 
system  can  deliver  the  quantity  of  water 
needed  to  produce  the  yield  on  which  your 
guaraiitee  is  based  and  you  may  not  continue 
into  non-irrigated  acreage  in  the  same  rows 
or  planting  pattem.  You  must  plant, 
cultivate,  fertilize,  or  otherwise  care  for  the 
irrigated  acreage  in  accordance  with 
recognized  good  irrigated  farming  practices. 

Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  (production 
practice,  type,  variety,  planting  period,  etc.) 
other  than  as  described  under  this  section.  If 


you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  which  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  may  combine  the 
optional  units  at  any  time  v.e  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  all  the  optional  units  are  combined,  the 
premium  paid  for  the  purpose  of  electing 
optional  units  will  be  refunded  to  you. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Common  Crop  Insurance 
Policy  (§457.8)  you  may  select: 

(1)  For  grain  sorghum  and  soybeans,  only 
one  price  election  for  each  crop  in  the  county 
insured  under  this  policy;  and 


(2)  For  com.  only  one  price  election  for  all 
the  com  in  the  county  insured  as  grain  under 
this  policy,  and  only  one  price  election  for 
all  the  com  in  the  county  insured  as  silage 
under  this  policy.  The  price  elections  you 
choose  for  grain  and  silage  must  have  the 
same  percentage  relationship  to  the 
maximum  price  election  offered  by  us  for 
grain  and  silage.  For  example,  if  you  choose 
one  hundred  percent  (100%)  of  the 
maximum  grain  price  election  and  you  also 
insure  corn  on  a  silage  basis,  you  must 
choose  one  hundred  percent  (100%)  of  the 
maximum  silage  price  election. 

(b)  For  corn  only,  if  you  harvest  the  crop 
in  a  manner  other  than  the  manner  you 
reported  (for  example,  you  reported  grain  but 
harvested  as  silage)  and  you  did  not  select  a 
price  election  for  the  type  harvested,  we  will 
assign  a  price  election  for  the  type  han-ested 
that  bears  the  same  percentage  relationship  to 
the  maximum  price  election  you  selected  for 
the  type  reported  (for  example,  if  you 
selected  a  grain  price  election  in  the  amount 


of  eighty  percent  (80%)  of  the  maximum 
price  election  for  grain  and  you  did  not  select 
a  silage  price  election,  we  will  assign  a  silage 
price  election  in  the  amount  of  eighty  percent 
(80%)  of  the  maximum  price  election  for 
silage  specified  in  the  Special  Provisions  if 
you  harvest  for  silage).  This  assigned  price 
election  will  be  used  only  to  determine  the 
dollar  value  of  production  to  count  for 
indemnity  purposes  and  will  not  be  used  to 
determine  the  amount  of  insurance  or 
premium. 

4.  Contract  Changes 

The  contract  change  date  is  November  30 
preceding  the  cancellation  date  (see  the 
provisions  of  section  4  (Contract  Changes)  of 
the  Common  Crop  Insurance  Policy 

(§457.8)). 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  subsection  2.(f)  of  the 
Common  Crop  Insurance  Policy  (§457.8).  the 
cancellation  and  termination  dates  are: 


State  and  county 


xas 


(a)  For  com  arxj  grain  sorghum: 

'lunS^'^S^*rreo'^"^"-  ^''"'  ^''"'"-  ^^"^'-  ^°"^^-  ^'^°--  '^  ^-^-"  bounties.  Texas,  and  ^.  Te 

^  MSloc'Ji'^"'saS''S"Hrr^?t^^^^^  i"^"'""  ^''°^'  ^P'°"'  "^^9^"'  S'^riir^.  Coke.  Tom  Green.  Corx:tx:, 

McuuiKxh  San  Saba.  Mills,  Hamilton,  Bosque.  Johnson.  Tarrant,  Wise.  Cooke  Counties  Texas  ard  aH  Texa^  coontit^ 

£.^f  n«  wnff  "^^'^r  !°  T  vL?^'"^"^  ^^^""-  ^^°^^«'  Sutton.  Kimble.  Gillespie,  B^ncoComafSS^ 
Gonzales,  De  Witt.  Lavaca.  Colorado.  Wharton,  and  Matagorda  Counties  Texas  ■     ^  x^.  ooaaaiupe. 

JlrSr  V:xL°^r^"S=a?S*Ltl"^:..^"^^    ^^^'^^^^^  ^'^^'"'«^=  ^-^^^^  ^<^^  C— ^  ^-^  ^  Caronna 

(b)  For  soytiear>s:  

Jackson  Victoria,  Goliad,  Bee,  Live  Oak.  McMullen.  LaSalle.  and  Dimmit  Counties,  Texas  and  all  Texas 


CarKellaton 

and  termt- 

rtation  dates 


thereof. 


counties  lying  soutti 


'"S"'^^  EI^P^.^'^Hnri^tS^'?'.;^'  '''°'d^'  ^^'^r-  '-°"'''^"^'  ^^'ssissippi;  Nevada;  North  Carolina;  and  Sooth  Carcv 
r^^K  »zl^  f^L""'^^^'  Culberson.  Reeves,  Loving.  Winkler.  Ector,  Upton,  Reagan.  Sterling  Coke  Tom  Green 
Concho.  Mcculloch  San  Saba,  Mills,  Hamilton.  Bosque.  Johnson.  Tarrant.  Wse,  CookrC^nt^s  fexS  arv?all  tS 

rado.  Wharton,  and  Matagorda  Counties.  Texas.  udvdca,  0010- 

All  ottier  Texas  counties  and  all  ott>er  states 


January  15. 
Fetxuary  15. 

February  28. 
March  15. 

Fet)ruary  15. 

February  28. 


March  15. 


6.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Common  Crop  Insurance  Policy 
{§  457.8).  the  crop  insured  will  be  each  coarse 
grain  crop  you  elect  to  insure  for  which 
premium  rates  are  provided  by  the  actuarial 
table: 

(1)  In  which  you  have  a  share; 

(2)  That  is  adapted  to  the  area  based  on 
days  to  maturity  and  is  compatible  with 
agronomic  and  weather  conditions  in  the 
area:  and 

(3)  That  is  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Interplanted  with  another  crop  except  as 
allowed  in  paragraph  6.(b)(l);  or 

(ii)  Planted  into  an  established  grass  or 
legume. 

(b)  For  com  only,  in  addition  to  the 
provisions  of  subsection  6. (a),  the  com  crop 
insured  will  be  all  com  that  is: 

(1)  Planted  for  harvest  either  as  grain  or  as 
silage  (see  subsection  6.(c)).  A  mixture  of 
corn  and  sorghum  (grain  or  forage-type)  will 
be  insured  as  com  silage  if  the  sorghum  does 
not  constitute  more  than  twenty  percent 
(20%)  of  the  plants; 


(2)  Yellow  dent  or  white  com.  including 
mixed  yellow  and  white,  waxy  or  high-lysine 
corn,  and  excluding: 

(i)  High-amylose.  high-oil,  high-protein, 
flint,  flour.  Indianror  blue  corn,  or  a  variety 
genetically  adapted  to  provide  forage  for 
wildlife  or  any  other  open  pollinated  com. 
unless  a  written  agreement  allows  insurance 
of  such  excluded  crops. 

(ii)  A  variety  of  com  adapted  for  silage  use 
only  when  the  com  is  reported  for  insurance 
as  grain. 

(c)  For  corn  only,  if  the  actuarial  table  for 
the  county  provides  a  premium  rate  for: 

(1)  Both  grain  and  silage,  all  insurable 
acreage  will  be  insured  as  the  type  or  types 
reported  by  you  on  or  before  the  acreage 
reporting  date; 

(2)  Grain  but  not  silage,  all  insurable 
acreage  will  be  insured  as  grain  unless  a 
written  agreement  allows  insurance  on  all  or 
a  portion  of  the  insurable  acreage  as  silage; 
or 

(3)  Silage  but  not  grain,  all  insurable  corn 
acreage  will  be  insured  as  silage  unless  a 
written  agreement  allows  insurance  on  all  or 
a  portion  of  the  insurable  acreage  as  grain. 


(d)  For  grain  sorghum  only,  in  addition  to 
the  provisions  of  subsection  6.(a).  the  grain 
sorghum  crop  insured  will  be  all  of  the  grain 
sorghum  in  the  county: 

(1)  That  is  planted  for  harvest  as  grain; 

(2)  That  is  a  combine-type  hybrid  grain 
sorghum  (grown  from  hybrid  seed);  and 

(3)  That  is  not  a  dual-purpose  type  of  grain 
soighum  (a  type  used  for  both  grain  .ind 
forage),  unless  a  written  agreement  allows 
insurance  of  such  grain  sorghum. 

(e)  For  soybeans  only,  in  addition  to  the 
provisions  of  subsection  6.(a).  the  soybean 
crop  insured  will  be  all  of  the  soybeans  in 
the  county  that  are  planted  for  harvest  as 
beans. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Coimnon  Crop 
Insurance  Policy  (§  457.8).  any  acreage  of  the 
insured  crop  damaged  before  the  final 
planting  date,  to  the  extent  that  the 
remaining  stand  will  not  produce  at  least 
ninety  percent  (90%)  of  the  production 
guarantee,  must  be  replanted  unless  we  agree 
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that  replanting  is  not  practical  (a 
subMCtion  1  (ml). 

S.  IiiBursacfl  Period 


In  accordance  with  the  provrsions  under 
section  11  (Insurance  Period)  of  the  Common 
Crop  Insurance  Policy  (§  4S7.8K  the  calendar 


date  for  the  end  of  the  insui<ince  period  is  the 
date  immediately  following  planting  as 
follows: 


(a)  For  com  insured  as  grain. 

(1)  Val  Verde,  Edwards.  Kan,  K»ndaU,  Bexar.  Wilson,  Karnes,  Gottad.  Victona,  and  Jackson  Coonties,  Texas,  and  all  Texas    September  30. 
counties  lying  south  t^ereot. 

(2)  ClarV.  Cowtftz.  Grays  Hartxx.  islarxJ,  Jetlerson,  King.  Kitsap.  Lewis.  Piefce,  Skagit,  Snohomish,  Thurston,  Wanktakum.     October  31 
and  Whatcom  Counties,  Washington. 

(3)  An  other  counties  arxl  states  __ „ _ - ~ December  10. 

(b)  For  corn  insured  as  stlage: 

All  states  ,- September  30. 

(C)  For  gram  sorghum 

(1)  Val  Verde,  Edwards,  Keir,  Kendall.  Bexar.  Wilson,  Karnes,  Gokad,  Victoria,  and  Jackson  Counties.  Texas,  and  all  Texas     Septemtjer  30. 
counties  lymg  south  thereof. 

(2)  All  olher  Texas  counties  and  aM  other  states - „ - „ _ _ - December  ia 

(d)  For  soybeans:  All  states _ — December  10. 


UMI 


9.  Caun«ofL«M 

In  accordance  with  the  provisions  of 
•action  12  (Causes  of  Lo«s)  of  the  Common 
Crop  Insxirance  Policy  (§457  8).  insurance  is 
provided  only  against  the  following  causes  of 
loss  which  occur  within  the  insurance 
()ehod: 

(a)  Adverse  weather  conditions; 

(b)  Fire: 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake: 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  applicable,  due  to  an  unavoidable  cause  of 
loss  occurring  within  the  insurance  period. 

10.  Replanting  PayiMiits 

(a)  In  accordance  with  section  13 
(Keplanting  PaN-ment)  of  the  Common  Crop 
Insurance  Policy  (§  4.S7  B).  replanting 
payments  for  coarse  grains  are  allowed  if  the 
coarse  grains  are  damaged  by  an  insurable 
cause  of  loss  to  the  extent  that  the  remaining 
stand  will  not  produce  at  least  ninety  percent 
(90%)  of  the  production  guarantee  Cor  the 
acreage  and  it  is  practical  to  replant  (see 
subsection  l.(m)). 

(b)  The  maximum  amount  of  the  replanting 
per  acre  will  be  the  lesser  of  twenty  percent 
(20%)  of  the  pro<luction  guarantee  or  the 
number  of  bushels  (tons  for  com  insured  as 
silage)  set  out  herein,  multiplied  by  your 
price  election  multiplied  by  your  insured 
share  or  the  share  determined  under  lO.(c), 

if  applicable.  The  number  of  bushels  or  tons 
ore  8  bushels  for  com  grain;  1  ton  for  corn 
silage;  7  bushels  for  grain  sorghum;  and  3 
bushels  for  soybeans. 

(c)  When  more  than  one  person  insures  the 
same  crop  on  a  share  basis,  a  replanting 
payment  based  on  the  total  shares  insured  by 
us  may  be  made  to  the  insured  person  who 
incurs  the  total  cost  of  replanting.  Payment 
will  be  made  in  this  manner  only  if  an 
agreement  exists  between  the  insured 
persons  which: 

(1)  Requires  one  person  to  incur  the  entire 
cost  of  replanting;  or 

(2)  Gives  the  right  to  all  replanting 
payments  to  one  person. 


(d)  When  the  insured  crop  is  replanted 
using  a  practice  that  is  uninsin^ble  as  an 
original  planting,  the  liability  for  the  unit 
will  be  reduced  by  the  amount  of  the 
replanting  payment  which  is  attributable  to 
your  share.  The  premium  amount  will  not  be 
reduced. 

11.  Duties  IB  tbe  Eve*t  ef  Demege  or  Loss 

(a)  In  accordance  with  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Common  Crop  Insurance  Policy 
(§457.8).  if  you  initially  discover  damage  to 
any  insured  crop  within  15  days  of  or  during, 
harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspiection.  The  samples  must  be  at  least  10 
feet  wide  and  extend  the  entire  length  of  each 
field  in  the  unit,  and  must  not  be  harvested 
or  destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  harvest  of  the 
balance  of  the  unit  is  completed. 

(b)  For  any  com  unit  that  has  separate 
dates  for  the  end  of  the  insurance  period 
(grain  and  silage): 

(1)  In  lieu  of  paragraph  14. (a)(2)  of  the 
Common  Crop  Insurance  Policy  (§457.8),  if 
damage  occurs: 

(i)  Before  the  earliest  end  of  insurance 
pieriod  data  (grain  or  silage),  you  must  give 
us  notice  within  72  hours  of  your  initial 
discovery  of  damage  (but  not  later  than  15 
days  after  that  earliest  end  of  insurance 
period  date);  or 

(ii)  If  damage  does  not  occur  before  the 
earliest  end  of  insurance  period  date  (grain 
or  silage),  but  occurs  before  the  latest  end  of 
insurance  period  date  (grain  or  silage),  you 
must  give  notice  within  72  hours  of  your 
initial  discovery  of  damage  (but  not  later  than 
15  days  after  that  latest  end  of  insurance 
period  date). 

(2)  In  lieu  of  subsection  14.|c)of  the 
Common  Crop  Insurance  Policy  (§457.8),  in 
addition  to  complying  with  all  other  notice 
requirements,  you  must  submit  a  claim  for 
indemnity  declaring  the  amount  of  your  loss 
not  later  than  60  days  after  the  latest  date  for 
the  end  of  insurance  period  for  the  unit.  This 
claim  must  include  all  the  information  we 
require  to  settle  the  claim. 

12.  Settlement  of  daini 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
records  of  production: 


(1)  Fur  any  optional  unit,  we  will  combine 
all  optional  units  for  which  acceptable 
records  of  production  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
propiortion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
any  unit: 

(1)  For  grain  sorghum  and  soybeans  by: 
(i)  Multiplying  the  insured  acreage  by  thf 

production  guarantee; 

(ii)  Subtracting  from  this  the  total 
production  to  count; 

(iii)  Multiplying  the  remainder  by  your 
price  election;  and 

(iv)  Multiplying  this  result  by  your  share. 

(2)  For  com  by: 

(i)  Multiplying  the  insured  acreage  of  each 
type  (grain/silage)  by  the  production 
guarantee  for  the  applicable  type; 

(ii)  Multiplying  each  result  by  the  price 
election  for  the  applicable  type; 

(iii)  Adding  these  values; 

(iv)  Multiplying  the  production  to  count  of 
each  type  (see  subsection  12.(d))  b)'  the  price 
election  for  that  type  (see  the  provisions 
under  section  3  (Insurance  Guarantees. 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)); 

(")  Adding  these  dollar  values: 

(vi)  Subtracting  the  result  of  step  (v)  from 
the  result  of  step  (iii):  and 

(vii)  Multiplying  the  result  by  your  share. 

(c)  The  total  production  in  bushels  (tons 
for  com  silage)  (see  subsection  12. (d))  to 
count  from  all  insurable  acreage  on  the  unit 
will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned: 

(B)  Put  to  another  use  without  our  consen^ 
(O  Damaged  solely  by  uninsured  causes;  or 
(D)  For  which  you  fail  to  provide  records 

of  production  that  are  acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  with  subsection  12. (e));  and 

(iv)  Potential  production  on  Insured 
acreage  you  want  to  put  to  another  use  or  you 
wish  to  abandon  and  no  longer  care  for.  if 
you  and  we  agree  on  the  appraised  amount 


of  production.  Upon  such  agreement  the 
insurance  period  for  that  acreage  will  end  if 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fall 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  aiid 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  The  production  to  count  for  com  will 
be  in  bushels  for  grain  and  in  tons  for  silage 
as  follows: 

(1)  For  harvested  acreage,  according  to  the 
method  of  harvest;  and 

(2)  For  unharvested  acreage,  according  to 
the  information  contained  on  your  acreage 
report; 

except  as  otherwise  provided  in  paraeraph 
12.(c)(l).  *-  ^^  H 

(e)  Mature  coarse  grain  production 
(excluding  com  insured  or  harvested  as 
silage)  may  be  adjusted  for  excess  moisture 
and  quality  deficiencies.  If  moisture 
adjustment  is  applicable  it  will  be  made  prior 
to  any  adjustment  for  quality.  Com  insured 
or  harvested  as  silage  will  be  adjusted  for 
excess  moisture  and  quality  only  as  specified 
in  subsection  12.(f). 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of: 

(i)  Fifteen  percent  (15%)  for  com  (If 
moisture  exceeds  30  percent  (30%), 
production  will  be  reduced  0.2  percent  for 
each  0.1  percentage  point  above  30  percent 
(30%)); 

(ii)  Fourteen  percent  (14%)  for  grain 
sorghum;  and 

(iii)  Thirteen  percent  (13%)  for  soybeans. 

We  may  obtain  samples  of  the  production 
to  determine  the  moisture  content. 

(2)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  Deficiencies  in  quality,  in  accordance 
with  the  Official  United  States  Standards  for 
Grain,  result  in: 

(A)  Com  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S.  No. 
5  or  worse)  because  of  test  weight  or  kemel 
damage  (excluding  heat  damage)  or  having  a 
musty,  sour,  or  commercially  objectionable 
foreign  odor; 

(B)  Grain  sorghum  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
Sample  grade)  because  of  test  weight  or 
kemel  damage  (excluding  heat  damage)  or 


having  a  musty,  sour,  or  commercially 
objectionable  foreign  odor  (except  smut 
odor),  or  meets  the  special  grade 
requirements  for  smutty  grain  sorghum;  or 

(C)  Soybeans  not  meeting  the  grade 
requirements  for  U.S.  No.  4  (grades  U.S. 
Sample  grade)  because  of  test  weight  or 
kernel  damage  (excluding  heat  damage)  or 
having  a  musty,  sour,  or  commercially 
objectionable  foreign  odor  (except  garlic 
odor),  or  which  meet  the  special  grade 
requirements  for  garlicky  soybeans;  or 

(ii)  Substances  or  conditions  are  present 
that  are  identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as  being 
injurious  to  human  or  animal  health. 

(3)  Quality  will  be  a  factor  in  determining 
your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided  under 
these  crop  provisions; 

(ii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us;  and 

(iii)  The  samples  are  analyzed  by  a  grader 
licensed  under  the  authority  of  the  United 
States  Grain  Standards  Act  or  the  United 
States  Warehouse  Act  with  regard  to 
deficiencies  in  quality,  or  by  a  laboratory 
approved  by  us  with  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health.  (Test  weight  for  quality  adjustment 
purposes  may  be  determined  by  our  loss 
adjuster.) 

(4)  Coarse  grain  production  that  is  eligible 
for  quality  adjustment,  as  specified  in 
paragraphs  12.(e)  (2)  and  (3),  will  be  reduced 
by  the  quality  adjustment  factor  contained  in 
the  Special  f*rovisions. 

(f)  For  com  insured  or  harvested  as  silage: 

(1)  Whenever  our  appraisal  of  grain  content 
is  less  than  4.5  bushels  of  grain  per  ton  of 
silage,  the  silage  production  will  be  reduced 
by  1  percentage  point  for  each  0.1(1/10)  of  a 
bushel  less  than  4.5  bushels  per  ton  (If  we 
cannot  make  a  grain  appraisal  before  harvest 
and  you  do  not  leave  a  representative 
unharvested  sample,  in  accordance  with  the 
policy  no  reduction  for  grain-deficient  silage 
will  be  made);  and 

(2)  If  the  normal  silage  harvesting  period 
has  ended,  or  for  any  acreage  harvested  as 
silage  or  appraised  as  silage  prior  to  October 
1,  we  may  increase  the  silage  production  to 
count  to  65  percent  (65%)  moishue 
equivalent  to  reflect  the  normal  moisture 
content  of  silage  harvested  during  the  normal 
silage  harvesting  period. 

(g)  Any  production  harvested  &t)m  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  the  insured  crop  on  a  weight 
basis. 

13.  Late  Planting  and  Preventing  Planting 

(a)  In  lieu  of  paragraph  8.(b)(2)  and 
subsection  l.(aa)  of  the  Common  Crop 
Insurance  Policy  (§  457.8).  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (see 
subsection  13.(c)),  and  acreage  you  were 
prevented  from  planting  (see  subsection 
13.(d)).  These  coverages  provide  reduced 


production  guarantees.  The  reduced 
guarantees  will  be  combined  with  the 
production  guarantee  for  timelv  planted 
acreage  for  each  unit.  The  premium  amount 
for  late  planted  acreage  and  eligible 
prevented  planting  acreage  will  be  the  same 
as  that  for  timely  planted  acreage.  If  the 
amount  of  premium  you  are  required  to  pay 
(gross  premium  less  our  subsidy)  for  late 
planted  acreage  or  prevented  planting 
acreage  exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be  provided 
(no  premium  will  be  due  and  no  indemnity 
vk  ill  be  be  paid  for  such  acreage).  (For 
example,  assume  you  insure  one  unit  in 
which  you  have  a  100  percent  (100%)  share. 
The  unit  consists  of  1 50  acres,  of  which  50 
acres  were  planted  timely.  50  acres  were 
planted  7  days  after  the  final  planting  date 
(late  planted),  and  50  acres  are  unplanted 
and  eligible  for  prevented  planting  coverage 
To  calculate  the  amount  of  any  indemnity 
which  may  be  due  to  you.  the  production 
guarantee  for  the  unit  will  be  computed  as 
follows; 

(1)  For  timely  planted  acreage,  multiply  the 
per  acre  production  guarantee  for  timely 
planted  acreage  by  the  50  acres  planted 
timely; 

(2)  For  late  planted  acreage,  multiply  the 
per  acre  production  guarantee  for  timely 
planted  acreage  by  93  percent  (0.93)  and 
multiply  the  result  by  the  50  acres  planted 
late;  and 

(3)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by  50  percent  (0.5) 
and  multiply  the  result  by  the  50  acres 
eligible  for  prevented  planting  coverage. 

The  total  of  the  three  calculations  will  be 
the  production  guarantee  for  the  unit.  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit.) 

(b)  You  must  provide  written  notice  to  us 
if  you  were  prevented  from  planting  (see 
subsection  l.(n)).  This  notice  must  be  given 
not  later  than  three  (3)  days  after: 

(1)  The  final  planting  date  for  acreage  you 
were  prevented  from  planting  by  the  final 
planting  date  if  you  have  unplanted  acreage 
that  may  be  eligible  for  prevented  planting 
coverage;  and 

(2)  The  date  you  discover  that  planting  will 
not  be  possible  within  the  late  planting 
period  for  acreage  that  may  be  eligible  for 
prevented  planting  coverage  if  you  were  not 
prevented  frtim  planting  such  acreage  by  the 
final  planting  date,  but  were  prevented  trom 
planting  such  acreage  during  the  late 
planting  pieriod. 

(c)  Life  Planting 

(1)  For  acreage  planted  to  the  insured  crop 
after  the  final  planting  date  but  on  or  before 
25  days  after  the  final  planting  date,  the 
production  guarantee  for  each  acre  will  be 
reduced  for  each  day  planted  after  the  final 
planting  date  by: 

(i)  One  percent  (.01)  for  the  first  through 
the  tenth  day;  and 

(ii)  Two  percent  (.02)  for  the  eleventh 
through  the  twenty-fifth  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  Insurance  Policy  (§457.8),  you  must 
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report  the  dates  the  acru«HB  is  plontsd  within 
the  late  planting  period. 

(3)  If  plaoting  of  the  insurad  crop 
cuntiaues  after  the  final  piantiog  data,  or  you 
are  prevented  frooi  plantlDg  dunng  the  late 
planting  period,  the  acreage  reporting  data 
will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Proviaions  for  the  insured  crop; 
or 

(ii)  Five  (5)  days  after  the  end  of  the  late 
planting  period. 

(d)  Prevented  Planting  (Including  Planting 
After  the  L.ate  Planting  Period) 

(1)  If  you  were  prevented  from  planting  the 
insured  crop  (see  subMction  l.(n)),  you  may 
elect: 

(i)  To  plant  the  insured  crop  during  the  late 
planting  period  (the  production  guarantee  for 
such  acreage  will  be  determined  in 
accordance  with  paragraph  13. (c)(1)): 

(ii)  Not  to  plant  this  acreage  to  any  crop 
that  is  intended  for  harvest  in  the  same  crop 
year,  (the  production  guarantee  for  such 
acreage  will  be  fifty  percent  (0.5)  of  the 
production  guarantee  for  timely  planted 
acres.  (For  example,  if  your  production 
guarantee  for  timely  planted  acreage  it  30 
bushels  per  acre,  your  prevented  planting 
production  guarantee  would  be  equivalent  to 
15  bushels  per  acre  (30  bushels  multiplied  by 
0.5).  This  paragraph  does  not  prohibit  the 
preparation  and  care  of  the  acreage  for 
conservation  practices,  such  as  planting  a 
cover  crop,  as  long  as  such  crop  is  not 
intended  for  harvest.);  or 

(iii)  To  plant  the  insured  crop  af^er  the  late 
planting  period,  (the  production  guarantee 
for  such  acreage  will  be  fifty  percent  (0.5)  of 
the  production  guarantee  for  timely  planted 
acres.  (For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  30 
bushels  per  acre,  your  prevented  planting 
production  guarantee  would  be  equivalent  to 
1 5  bushels  per  acre  (30  bushels  multiplied  by 
0.5).  Production  to  count  for  such  acreage 
will  be  determined  in  accordance  with 
subsections  12.(c)  through  (g)). 

(2)  In  addition  to  the  provisions  of  section 
1 1  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  the  insurance 
period  for  prevented  planting  coverage 
begins  oa  the  sales  closing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 
the  county. 

(3)  The  acreage  to  which  prevented 
planting  coverage  applies  will  be  limited  as 
follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  for  the  crop  year 
which  limits  the  number  of  acres  that  may  be 
planted,  prevented  planting  acreage  will  not 
exceed  the  ASCS  base  acreage  for  the  insured 
crop,  reduced  by  any  acreage  reduction 
applicable  to  the  farm  under  such  program. 

(ii)  If  you  do  not  particifMte  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  which  limits  the 
number  of  acres  that  may  be  planted,  unless 
a  written  agreement  exists  to  the  contrary, 
eligible  acreage  will  not  exceed  the  greater  of: 

(A)  The  ASCS  base  acreage  for  the  insured 
crop,  if  applicable; 

(B)  The  number  of  acres  planleij  to  the 
insured  crop  on  each  ASCS  Farm  Serial 


Number  during  the  previous  crop  year 
(adjusted  for  any  reconstitution  which  may 
have  occurred  prior  to  the  sales  closing  datt); 
or 

(C)  One  hundred  percent  (100%)  of  the 
simple  average  of  the  number  of  acres 
planted  to  the  insured  crop  during  the  crop 
years  that  were  used  to  determine  your  yield. 

(iii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  properly  prepared  to  carry 
out  an  irrigated  practice. 

(iv)  A  prevented  planting  production 
guarantee  will  no  be  provided  for 

(A)  Any  acreage  that  does  not  constitute  at 
least  20  acres  or  20  percent  (20%)  of  the  acres 
in  the  unit,  whichever  is  less; 

(B)  L.and  for  which  the  actuarial  table  does 
not  designate  a  premium  rate  unless  a  written 
agreement  is  in  place  designating  such 
premium  rate: 

(Q  Land  used  for  conservation  purpjjses  or 
intended  to  be  or  considered  to  have  been  left 
unplanted  under  any  program  administered 
by  the  United  States  Department  of 
AgricUiture: 

(D)  Land  on  which  any  crop,  other  than  the 
insured  crop,  has  been  planted  and  is 
intended  for  harvest,  or  has  been  harvested 
in  the  same  crop  year;  or 

(E)  Land  which  planting  history  or 
conservation  plans  indicate  would  remain 
fallow  for  crop  rotation  purposes. 

(v)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  acres  of  the 
insured  crop  timely  planted  and  planted  after 
the  final  planting  date  (For  example,  assume 
you  have  100  acres  eligible  for  prevented 
planting  coverage  in  which  you  have  a  100 
percent  (100%)  share.  The  acreage  is  located 
in  a  single  ASCS  Farm  Serial  Number  which 
you  insure  as  two  separate  optional  units 
consisting  of  50  acres  each.  If  you  planted  60 
acres  of  the  insured  crop  on  one  optional  unit 
and  40  acres  of  the  insured  crop  on  the 
second  optional  unit,  your  prevented 
planting  eligible  acreage  would  be  reduced  to 
zero.  (100  acres  eligible  for  prevented 
planting  coverage  minus  100  acres  planted 
equals  zero).  If  you  report  more  insured  crop 
acreage  under  this  contract  than  is  eligible  for 
prevented  planting  coverage,  we  will  allocate 
the  eligible  acreage  to  insured  units  based  on 
the  number  of  prevented  planting  acjes  and 
share  you  reported  for  each  unit ) 

(4)  When  the  ASCS  Farm  Serial  Number 
covers  more  than  one  unit,  or  a  unit  consists 
of  more  than  one  ASCS  Farm  Serial  Number, 
the  covered  acres  will  be  pro-ratad  based  on 
the  number  of  acres  in  each  unit  or  ASCS 
Farm  Serial  Number  that  could  have  been 
planted  to  the  insured  crop  in  the  crop  year. 

(5)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  Insurance  Policy  (§457.8),  you  must 
report  any  insurable  acreage  you  were 
prevented  from  planting.  This  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date,  even  though  you  may  elect  to  plant  the 
acreage  after  the  late  planting  period.  Any 
acreage  you  report  as  eligible  for  prevented 
planting  coverage  which  is  not  eligible  will 
be  deleted  from  prevented  planting  coverage. 


Done  in  Washington,  DC,  on  September  13, 
1994. 

Kenneth  D.  Ackennaa, 
Manager,  Federal  Crop  Insurance 
Corporation. 
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Common  Crop  Insurance  Regulations; 
Extra  Long  Staple  Cotton  Crop 
lnsuranc«  Provtstons 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  adopts 
regulations  for  specific  crop  provisions 
to  insure  extra  long  staple  (ELS)  cotton. 
These  provisions  will  supplement  the 
Common  Crop  Insurance  Policy 
(§457.8)  which  contains  standard  terms 
and  conditions  common  to  most  crops. 
The  intended  effect  of  this  rule  is  to 
move  specific  crop  provisions  for 
insuring  ELS  cotton  to  the  Common 
Crop  Insurance  Policy  (§  457.8)  for  ease 
of  use  by  the  public  and  conformance 
among  policy  terms. 
EFFECTIVE  DATE:  October  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  L.  Dimleavy,  Regulatory  and 
Procedural  Development.  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington.  D.C.  20250, 
telephone  (202)  254-8314. 
SUPPt.EMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  USDA 
procedures  established  by  Executive. 
Order  12866  and  Departmental 
Regulation  1512-1.  This  aciion 
constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  regulations  under  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
March  1.1999. 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866,  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq).  the  information  collection  or 
record-keeping  requirements  included 
in  this  rule  are  found  in  7  CFR  part  400, 
subpart  H. 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  12612, 
Federalism,  that  this  nile  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
assessment.  The  policies  and  • 
procedures  contained  in  this  rule  will 


not  have  substantial  direct  effects  on 
states  or  their  jKiiitical  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  amoimt  of  work  required  of 
the  insurance  companies  delivering 
these  policies  will  not  increase  from  the 
amount  required  to  deliver  pre\ious 
policies.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulator)-  Flexibility 
Act  and  no  Regulator)-  Flexibility 
Analysis  was  prepared. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No,  10.450. 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115.  June  24, 1983. 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  stgndards  provided  in 
subsections  2(a)  and  (2)(b)(2)  of 
Executive  Order  12788.  The  provisions 
of  this  rule  will  preempt  state  and  local 
laws  to  the  extent  such  state  and  local 
lav^s  are  inconsistent  herewith.  The 
administrative  appeal  provisions 
located  at  7  CFR  part  400.  subpart  J 
must  be  exhausted  before  judicial  action 
may  be  brought. 

This  action  is  not  expected  to  have 
any  significant  impact  on  the  quality  of 
the  human  environment,  health,  and 
safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

By  separate  rule,  7  CFR  401.121  will 
be  amended  to  restrict  the  crop  years  of 
application  to  thoso  prior  to  tlie  crop 
year  for  which  th-s  rule  will  be  effective. 
FCIC  will  remove  and  reserve  the  ELS 
cotton  endorse:nent  contained  in  7  CFR 
401.121. 

On  Tuesday,  May  31,  1994,  FQC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  59 
FR  28027  proposing  to  revise  the 
Common  Crop  Insurance  Regulations  bv 
adding  new  provisions  for  ELS  cotton 
crop  insurance. 

Following  publication  of  the  propo.sed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  The  comments  received  and 
FCIC  responses  are  as  follows: 

Comment:  Two  comments  suggested 
that  the  crop  provisions  should  not  be 
implemented  for  the  1995  crop  year 
because- 


(1)  Crop  insurance  reform  will  require 
many  policy  changes.  Implementation 
of  these  crop  provisions  should  be 
tabled  until  reform  decisions  are 
reached  because  impacts  on  policy 
terms  are  not  yet  clear.  Delaying 
common  policy  implementation  until  it 
can  be  implemented  in  an  orderly 
fashion  should  be  beneficial  to  everyone 
concerned;  and 

(2)  The  Common  Crop  Insurance 
Policy  should  be  thoroughly  reviewed 
and  revised  as  needed  before  any 
additional  crop  provisions  are 
implemented  under  it. 

Response:  Program  changes  necessary 
to  comply  with  crop  insiu-ance  reform 
will  have  the  same  effects  on  either  the 
existing  ELS  cotton  policy  or  these  ELS 
Cotton  Crop  Provisions.  Any  necessary 
changes  can  be  made  to  the  ELS  Cotton 
Crop  Provisions  as  easily  as  they  can  be 
made  to  the  existing  policy.  FQC  has 
recently  completed  a  review  of  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  (§457.8).  Any  necessary 
changes  required  to  be  made  to  the 
Basic  Provisions  as  a  result  of  reform 
will  be  required  whether  or  not  the  ELS 
Cotton  Crop  Provisions  have  been 
implemented.  Therefore,  FQC  does  not 
find  it  necessary  to  delay 
implementation  for  either  of  the  reasons 
stated  in  the  comments. 

Comment:  One  comment  questioned 
requirements  contained  in  the  definition 
of  "practical  to  replant."  This  definition 
indicated  that  the  replanted  acreage 
must  have  the  protential  to  produce  at 
least  ninety  percent  (90%)  of  the 
production  guarantee.  The  late  planting 
provisions  provide  production 
guarantees  much  lower  than  the  ninety 
percent  (90%)  potential  requirement 
contained  in  the  definition  even  though 
the  late  planted  and  replanted  crop  may 
be  planted  ai  ihe  same  time.  The 
comment  recommended  removing  the 
production  potential  requirement  from 
the  definition  of  "practical  to  replant." 

Response:  The  ELS  Cotton  Crop 
Provisions  do  not  provide  for  a  late 
planting  period  or  late  planting 
production  guarcmtees.  However, 
acreage  initially  planted  to  ELS  cotton 
may  be  replanted  to  American  Upland 
cotton.  FCIC  agrees  that  the  production 
potential  required  by  the  definition  of 
"practical  to  replant"  and  the 
production  guarantee  for  late  planted 
American  Upland  cotton  acreage  may  be 
inconsistent  depending  on  the  time  of 
planting.  American  Upland  cotton 
acreage  initially  planted  twenty-five  (25) 
days  after  the  final  planting  date  would 
have  a  production  guarantee  equal  to 
sixty  percent  (60%)  of  the  guarantee  for 
timely  planted  acreage,  while  the 
definition  of  "practical  to  replant" 


would  require  acreage  replanted  at  the 
san>e  time  to  have  a  production 
potential  equal  to  ninety  percent  (90%) 
of  the  production  guarantee.  However, 
expected  yield  does  have  an  effect  on 
whether  it  is  practical  to  replant.  The 
ninety  percent  (90%)  production 
potential  requirement  has  been  removed 
from  the  definition  of  "practical  to 
replant."  However,  the  expected  yield 
must  be  sufficient  to  cover  production 
costs  and  must  be  at  a  level  that  growers 
in  the  area  would  normally  care  for  and 
harvest. 

Comment:  One  comment 
recommended  changing  the  term 
"approved  yield"  to  "approved  APH 
yield  '  in  the  definition  of  "Production 
guarantee"  to  correspond  with 
terminology  in  underwriting  procedure. 

Response:  Underwriting  procedure 
contains  several  methods  which  may  be 
used  to  determine  approved  yields. 
These  include  the  use  of  yields  which 
may  not  represent  actual  production 
history  (APH).  Using  the  term  "APH" 
could  be  misleading  to  readers  not 
familiar  with  administrative  procedures, 
and.  therefore,  will  not  be  used  in  the 
crop  insurance  policy. 

Comment:  Three  comments  disagreed 
with  the  definition  of  "written 
agreement".  This  definition  requires 
written  agreements  to  be  requested  at 
least  15  days  prior  to  the  sales  closing 
date. 

(1)  One  comment  recommended 
keeping  the  current  deadlines  for 
written  agreements  as  specified  in 
procedures.  These  procedures  require 
that  requests  be  made  not  later  than  15 
days  after  the  acreage  reporting  date  for 
most  types  of  written  agreements. 
Setting  a  deadline  15  days  prior  to  the 
sales  closing  date  will  either  force 
insureds  to  submit  requests  for  written 
agreements  they  may  not  need,  or  result 
in  uninsurable  acreage  if  requests  are 
not  made  for  ali  possible  situations. 
Unnecessary  requests  will  increase 
paperwork  for  the  insured,  agent,  FCIC 
Regional  Service  Office  and  company. 
The  comment  also  recommended 
deleting  the  last  sentence  of  the 
definition,  which  required  written 
agreements  to  contain  all  variable  terms 
including,  but  not  limited  to.  crop 
variety,  guarantee,  premium  and  price 
election.  The  comment  indicated  it  was 
not  necessary  to  include  this 
information  on  every  wTitten  agreement 
because  many  written  agreements  do 
not  alter  these  items. 

(2)  One  comment  recommended 
keeping  the  deadline  of  15  days  after  the 
acreage  reporting  date  because  there  are 
many  instances  when  it  is  not  known 
that  a  written  agreement  is  necessary 
until  the  acreage  is  repwrted.  The 
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comment  stated  that  the  change  would 
be  an  unreasonable  requirement  and 
would  create  difficulties  since  the  sales 
closing  dates  will  be  30  days  earlier 
than  in  prior  years. 

(3)  One  comment  stated  that  it  is  hard 
to  understand  why  the  written 
agreement  deadline  is  15  days  prior  to 
the  time  a  producer  has  to  purchase 
coverage,  and  that  a  more  appropriate 
date  should  be  established.  The 
comment  also  stated  that  the  sales 
closing  dates  are  not  listed  in  the 
proposed  crop  provisions.  If  these  are 
the  same  date  as  the  cancellation  and 
termination  date,  the  policy  should  so 
indicate. 

Response:  The  proposed  definition 
was  intended  to  require  that  requests  for 
written  agreements  be  made  far  enough 
ahead  of  the  sales  closing  date  to  allow 
the  insurer  to  make  the  offer,  and  for  the 
insured  to  accept  the  offer,  by  the  sales 
closing  date.  Since  the  insurance  policy 
is  a  written  contract,  both  parties  must 
have  a  meeting  of  the  minds  before  the 
contract  is  valid.  The  terms  and 
conditions  of  the  policy  must  be  known 
by  the  final  date  for  establishing  the 
insurance  contract.  In  this  program,  the 
final  date  is  the  sales  closing  date.  FCIC 
has  determined  that  some  situations 
may  allow  written  agreements  at  other 
times.  FCIC  is  preparing  proposed 
written  agreement  rej^ulations  which 
will  specify  when  written  agreements 
must  be  completed.  Until  these 
regulations  have  been  published,  the 
written  agreement  must  be  completed 
by  the  sales  closing  date,  or,  in  specific 
instances,  a  written  agreement  may  be 
requested  or  approved  after  the  sales 
closing  date  if  the  crop  is  physically 
inspected  and  a  determination  made 
that  the  crop  has  an  expectancy  of 
making  the  guaranteed  yield.  No 
prevented  planting  liability  will  be 
established  as  a  result  of  any  request 
submitted  after  the  sales  closing  date. 
FCIC  does  not  agree  that  the  final 
sentence  should  be  deleted.  Specifying 
all  variable  terms  in  the  written 
agreement  is  neces.sary  to  assure  a  dear 
understanding  of  the  terms  in  effect. 

Although  the  sales  closing  dates 
normally  will  be  the  same  as  the 
cancellation  and  termination  dates  this 
is  not  always  the  case.  Therefore,  the 
sales  closing  dates  will  not  be  included 
in  the  crop  provisions.  Federal 
regulations  authorize  the  Manager  of 
FCIC  to  extend  the  sales  closing  date  in 
any  county  upon  the  Manager's 
determination  that  no  adverse  sele<;lion 
will  result  during  the  extended  period. 
The  extended  date  is  placed  on  file  in 
the  applicable  service  offices  and  a 
notice  is  placed  in  the  Federal  Register. 
If  the  sales  closing  dates  w  ere  contained 


in  the  crop  provisions,  the  crop 
provisions  would  need  to  be  amended 
each  tin\e  a  sales  closing  date  is 
extended. 

Comment:  One  comment  stated  that 
unit  division  language  contained  in 
subsection  2.{b)  should  allow  for 
situations  in  which  the  insured  creates 
a  discernible  break  via  some  tillage 
operation.  The  proposed  provision 
states  that  the  insured  must  plant  the 
crop  in  a  manner  that  results  in  a  clear 
and  discernible  break  in  the  planting 
pattern  at  the  boundaries  of  each 
optional  unit.  There  is  no  required 
method  of  creating  a  boundary  as  long 
as  a  discernible  break  is  provided. 

Response:  The  intent  of  the  policy 
language  is  to  allow  separate  optional 
units  if  acreage  is  farmed  separately. 
Farming  separately  includes  planting 
separately,  keeping  separate  records  of 
inputs,  production,  etc.  Creating  a 
boundary  after  the  crop  is  planted  by 
means  of  a  tillage  operation  along  a 
section  line  may  or  may  not  meet  the 
policy  requirement  of  planting  the  crop 
in  a  manner  that  results  in  a  clear  and 
discemable  break  at  the  units  boundary. 
FCIC  believes  the  present  language 
clearly  sets  out  the  requirements  for  unit 
division. 

Comment:  Two  comments  were 
received  regarding  the  changes  in  the 
cancellation  and  termination  dates. 

(1)  One  comment  stated  the 
assumption  that  since  cancellation  and 
termination  dates  were  changed,  that 
the  sales  closing  dates  will  be  changed 
to  align  with  the  new  cancellation  and 
termination  dates. 

(2)  One  comment  expressed  the 
concern  that  an  earlier  cancellation  date 
would  decrease  the  amount  of  time 
available  for  producers  to  make 
decisions  regarding  their  insurance 
coverage. 

Response:  The  sales  closing  dates,  as 
contained  in  the  Special  Provisions,  will 
be  changed  generally  to  be  the  same  as, 
but  no  later  than,  the  new  cancellation 
and  termination  dates.  Earlier 
cancellation  and  sales  closing  dates  are 
intended  to  reduce  the  possibility  that  a 
producer's  decision  to  cancel  or 
purchase  insurance  is  based  on 
favorable  or  unfavorable  growing 
conditions.  FCIC  expects  this  change  to 
have  favorable  impact  on  insurance 
experience.  Favorable  results  will  be 
considered  when  calculating  future 
premium  rates. 

Comment:  Two  comments  were 
received  regarding  the  elimination  of 
provisions  that  provided  coverage  while 
cotton  stored  in  modules  remains  in  the 
field. 

(1)  One  comment  stated  that  changing 
the  end  of  the  insurance  period  from 


"removal  from  the  field"  to  "harvest" 
creates  some  concerns  which  need  to  be 
addressed.  Specifically,  the  comment 
asks  how  quality  will  be  accurately 
determined  for  cotton  stored  in  modules 
when  the  modules  may  be  stored  in  the 
field  for  a  significant  period  of  time? 

(2)  One  comment  opposed  the 
removal  of  coverage  for  modules  stored 
in  the  field.  The  comment  stated  that: 

(a)  Large  amounts  of  cotton  are  stored  in 
modules  and  that  the  practice  allows  for 
timely  and  efficient  harvest  of  the  crop; 

(b)  losses  do  not  occur  frequently  once 
cotton  is  moduled.  but  there  is  some 
risk  of  weather-related  loss  until  the 
modules  are  removed  from  the  field; 
and  (c)  continuing  the  practice  of 
insurance  coverage  until  removal  from 
the  field  would  be  consistent  with 
recent  ad  hoc  disaster  rulings  that 
deemed  weather-damaged,  field  stored 
modules  eligible  for  assistance. 

Response:  Upon  further  review,  FCIC 
has  determined  that  coverage  for 
modules  stored  in  the  field  should  be 
provided.  The  provisions  in  section  8 
(Insurance  Period)  have  been  revised 
accordingly. 

Comment:  One  comment 
recommended  either  revising  or  deleting 
provisions  that  allow  the  insured  to 
leave  representative  samples  if  they 
disagree  with  the  insurer's  appraisal.  In 
the  event  the  provision  cannot  be 
deleted,  the  comment  recommended 
changing  the  provision  so  that  the 
insurer  can  decide  when  using 
representative  samples  is  appropriate.  In 
many  situations,  samples  are  more 
susceptible  to  loss  and  do  not  accurately 
represent  what  the  entire  unit  would 
have  produced. 

Response:  FCIC  agrees  that  there  are 
situations  in  which  it  may  not  be 
reasonable  to  leave  representative  strips 
from  which  production  to  count  would 
ultimately  be  determined.  The  samples 
could  be  more  vulnerable  to  damage 
than  an  entire  field,  or  the  insurer  may 
be  confident  that  the  appraisal  made 
accurately  reflects  production  potential. 
However,  the  entire  provision  should 
not  be  removed.  The  provision  has  been 
changed  to  allow  the  insurer  to 
determine  those  situations  in  which  it  is 
reasonable  to  leave  representative 
samples  to  determine  the  amount  of 
production  to  be  counted.  In  cases 
where  it  is  necessary  to  defer 
determinations  the  insured  must  be 
advised  how  production  to  count  will 
uhimately  be  determined  and  the 
consequences  of  failure  to  leave  or  care 
for  the  samples. 

Comment:  One  comment  indicated 
that  the  proposed  provisions  in 
subsection  12. (e)  will  allow  an  insured 
to  request  a  written  agreement  for 


prevented  planting  coverage  for  acreage 
exceeding  the  policy  limitations,  and  to 
subsequently  enroll  in  a  USDA  program 
that  allows  less  acreage  to  be  planted. 
The  comment  recommended  revising 
the  paragraph  to  limit  eligible  acreage  to 
the  amount  allowed  by  any  applicable 
USDA  program,  regardless  of  when  the 
insured  enrolls  in  such  program  or  any 
previously  approved  WTitten  agreement. 

Response:  FQC  agrees  that  if  the  farm 
is  enrolled  in  an  USDA  program  that 
limits  the  number  of  acres  planted, 
acreage  in  excess  of  the  amount  ellowed 
under  an  USDA  program  should  not  be 
eligible  for  prevented  planting  coverage. 
Subsection  12. (e)  has  been  amended 
accordingly. 

Comment:  One  comment 
recommended  that  language  be  added  to 
subsection  12. (e)  to  allow  prevented 
planting  coverage  by  written  agreement 
for  acreage  added  to  the  insured's 
farming  operation  after  the  sales  closing 
date. 

Response:  The  insurance  period  for 
prevented  planting  coverage  begins  on 
the  sales  closing  date.  Allowing 
additional  coverage  to  attach  after  the 
beginning  of  this  period  would  likely 
result  in  coverage  being  requested 
primarily  when  conditions  are  favorable 
for  a  prevented  planting  indemnity. 
This  adverse  selection  should  be 
avoided  to  help  maintain  an  actuarially 
sound  program  and  to  keep  premium 
rates  from  rising  to  cover  such  losses. 
The  definition  of  "written  agreement" 
has  been  amended  to  specifically 
disallow  any  prevented  planting 
liability  as  a  resuh  of  any  request 
submitted  after  the  sales  closing  date. 

In  addition  to  tbe  changes  indicated 
in  the  responses  to  comments.  FQC  has 
determined  that: 

1.  The  definition  of  skip-row  should 
reference  United  States  Department  of 
Agriculture  qualification  requirements 
for  skip-row  patterns.  These 
requirements  are  used  to  determine  the 
land  area  that  is  considered  to  be 
planted  to  cotton. 

2.  Prmnsions  in  section  6  (Insured 
Crop)  are  modified  to  allow  coverage  on 
crops  planted  into  an  established  grass 
or  legume  in  certain  instances.  Tbe 
increased  emphasis  on  Highly  Erodible 
Land  Conservation  has  made 
conservation  tillage  and  no-till  more 
acceptable. 

Accordingly,  the  rule.  "Common  Crop 
Insurance  Regulations;  ELS  Cotton  Ij-op 
Insurance  Provisions"  published  at  59 
PR  28028  as  revised  as  set  out  below  is 
hereby  adopted  as  final  rule. 

List  of  Subiects  in  7  CFR  Part  457 

Crop  Insurance:  FLS  Cotton. 


Final  Rule 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  et  seq).  the  Federal  Crop 
Insurance  Corporation  hereby  amends 
the  Common  Crop  Insurance 
Regulations  (7  CFR  Part  457),  effective 
for  the  1995  and  succeeding  crop  years, 
in  the  following  instances: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIOhiS; 
REGULATIONS  FOR  THE  1594  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
Part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506. 1516. 

2.  7  CFR  Part  457  is  amended  by 
adding  §  457.105  ELS  Cotton  Crop 
Provisions  to  read  as  follows: 

§  457. 1 05    Extra  Long  StapJe  Cotton  Crop 
Insurance  Provisions. 

The  Extra  Long  Staple  Cotton  Crop 
Insurance  Provisions  for  the  1995  and 
succeeding  crop  years  are  as  follows: 

UNITED  STATES  DEPARTMENT  Of' 
AGRiaiLTURE 

Federal  Crop  Insurance  Corporation 

ELS  Cotton  Crop  Provisions 

If  a  conflict  exists  between  the  Common 
Crop  Insurance  Policy  (§457.8)  and  the 
Special  Provisions,  the  Special  Provisions 
will  control.  If  a  conflict  exists  between  these 
Crop  Provisions  and  the  Special  Provisions, 
the  Special  Provisions  will  control. 

1 .  Definitions 

(a)  Cotton — Varieties  identified  as  Extra 
Long  Staple  (EL.S)  cotton  and  American 
l.'pland  (AUP)  cotton  if  E15  cotton  is 
destroyed  by  an  insured  cause  and  acreage  is 
replanted  to  AL'P  cotton. 

(b)  Days — Calendar  Days. 

(c)  EIS  cotton — Extra  Long  Staple  cotton 
(also  called  Pima  cotton,  American-Egx-ptian 
cotton,  and  American  Pima  cotton). 

(d)  Final  planting  date — The  date 
contained  in  the  Special  Provisions  for  the 
insured  crop  by  which  the  crop  must  initially 
t>e  planted  in  order  to  be  insured  for  the  full 
production  guarantee. 

(e)  Good  fanning  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  insured  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least  the 
yield  used  to  determine  the  production 
guarantee  and  are  those  recognized  by  the 
Cooperative  Extension  Service  as  compatible 
with  agronomic  and  weather  conditions  in 
the  area. 

(f)  Harvest — The  removal  of  the  seed  cotton 
from  the  open  cotton  boll,  or  the  sevcranut; 
of  the  open  cotton  t»oll  from  the  stalk  by 
either  manual  or  mechanical  means. 

(g)  Interplanted— Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  har\'est  of  the  insured  crop. 


(h)  Irrigated  pmctice—A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing  season 
by  appropriate  systems,  and  at  the  proper 
times,  with  the  intention  of  providing  the 
quanUty  of  water  needed  to  produce  at  least 
the  yield  used  to  establish  the  irrigated 
production  guarantee  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

(i)  Mature  ELS  cotton— ELS  cotton  that  can 
bp  harvested  either  manually  or 
mechanically. 

(i)  Planted  acreage— Laod  in  which  seed 
has  been  placed  by  a  machine  appropriate  for 
the  insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  which  has  be^n 
properly  prepared  for  the  planting  method 
and  production  practice.  Cotton  must  be 
planted  in  rows  to  be  considered  planted 
Planting  in  any  other  manner  will  be 
considered  as  a  failure  to  follow  recognized 
good  forming  practices  and  any  loss  of 
production  will  not  be  insured  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement  to  insure  such  crop. 
The  yield  conversion  factor  normally  applied 
to  non-irrigated  skip-row  cotton  acreage  will 
not  be  used  if  the  land  between  the  rows  of 
cotton  is  planted  to  any  crop. 

(k)  Practical  to  replant — (In  lieu  of 
subsection  1.(6)  of  the  Common  Crop 
Insurance  Policy  (§  457.8)  practical  to  replant 
is  deSned  as  our  determination,  after  loss  or 
damage  to  the  insured  crop,  based  on  factors 
including,  but  not  limited  to  moisture 
availability,  condition  of  the  field,  and  time 
to  crop  maturity,  that  replanting  the  insured 
crop  will  allow  the  crop  to  attain  maturity 
prior  to  the  calendar  date  for  the  end  of  the 
insurance  period.  It  will  not  he  considered 
practical  to  replant  after  the  final  planting 
date  unless  replanting  is  generally  occurring 
in  the  area. 

(1)  Prevented  planting — Inability  to  plant 
the  insured  crop  with  proper  equipment  by 
the  final  planting  date  designated  in  the 
Special  Revisions  for  the  insured  crop  in  tbe 
county.  You  must  have  been  unable  to  plant 
the  insured  crop  due  to  an  insured  cause  of 
loss  that  has  prevented  most  producers  in  the 
surrounding  area  from  planting  due  to 
similar  insurable  causes.  The  insured  causf 
of  prevented  planUng  must  occur  between 
the  sales  closing  date  and  the  final  planting 
date  for  the  insured  crop  in  the  county. 

(m)  Production  guarantee — ^The  number  of 
pounds  determined  by  multiplying  the 
approved  yield  per  acre  by  any  applicable 
yield  conversion  tacXar  for  non-irrigated  skip 
row  planting  patterns,  and  multiplying  the 
result  by  the  coverage  level  percentage  you 
elect. 

(n)  Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  ELS  cotton 
seed,  and  replacing  the  seed  with  either  ELS 
or  AUP  cotton  seed  in  the  insured  acreage 
with  the  expectation  of  growing  a  successful 
crop. 

(0)  Skip-row — A  planting  pattern  that; 

(1)  Consists  of  alternating  rows  of  conon 
and  fallow  land  or  land  planted  to  another 
crop  the  previous  foil;  and 

(2)  Qualifies  as  a  skip-row  planting  pattern 
as  defined  by  the  Agricultiu^  StabiUution 
and  Conservation  Service  or  successor 
agonc\-. 
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(p)  Timely  planted — Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  Provisions. 

(q)  Written  agreement — Designated  terms 
of  this  policy  may  be  altered  by  written 
agreement.  Each  agreement  must  be  applied 
for  by  the  insured  in  writing  prior  to  the  sales 
closing  date  and  is  valid  for  one  year  only. 
If  not  specifically  renewed  the  following 
year,  continuous  insurance  will  be  in 
accordance  with  the  printed  policy.  All 
variable  terms  including,  but  not  limited  to. 
crop  variety,  guarantee,  premium  rate  and 
price  election  must  be  set  out  in  the  written 
agreement.  In  specific  instances  a  written 
agreement  may  be  applied  for  after  the  sales 
closing  date  and  approved  if.  after  a  physical 
inspection  of  the  acreage,  there  is  a 
determination  that  the  crop  has  the 
expectancy  of  making  at  least  the  guaranteed 
yield.  However,  no  prevented  planting 
liability  will  be  established  as  a  result  of  any 
request  submitted  afler  the  sales  closing  date. 
All  applications  for  written  agreements  as 
submitted  by  the  insured  must  contain  all 
variable  terms  of  the  contract  between  the 
company  and  the  insured  that  will  be  in 
effect  if  the  written  agreement  is 
disapproved. 

2.  Unit  Division 

Unless  limited  by  the  Special  Provisions,  a 
unit  as  defined  in  subsection  l.(tt)  of  the 
Common  Crop  Insurance  Policy  (§457.8). 
may  be  divided  into  optional  units  if.  for 
each  optional  unit  you  meet  all  the 
conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists.  All 
optional  units  must  be  reflected  on  the 
acreage  report  for  each  crop  year. 

(a)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee. 

(b)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break, 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit. 

(c)  You  must  have  records  of  measurement 
of  stored  or  marketed  production  from  each 
optional  unit  maintained  in  such  a  manner 
that  we  can  verify  the  production  from  each 
optional  unit  or  the  production  from  each 
optional  unit  must  be  kept  sepiarate  until 
after  loss  adjustment  under  the  policy  is 
completed. 

(d)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria  as  applicable: 

(1)  Optional  Units  by  Section.  Sei^tion 
Equivalent,  or  ASCS  Fann  Serial  Ninnber. 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  Section.  In  the  absence  of  .Sections. 
we  may  consider  parcels  of  land  legally 
identified  by  other  methcnls  of  measure 
including,  but  not  limited  to:  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands  as  equivalent  of  Sections  for 
unit  purposes  In  areas  which  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us.  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discernable,  each  optional  unit 
must  be  located  in  a  iwparate  farm  identified 
bv  a  single  AS(^  Farm  Serial  Number. 


(2)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to  or  instead  of  establishing  optional 
units  by  Section,  section  equivalent,  or  ASCS 
Farm  Serial  Number,  optional  units  may  be 
based  on  irrigated  acreage  or  non-irrigated 
acreage  if  both  are  located  in  the  same 
Section,  section  equivalent,  or  ASCS  Farm 
Serial  Number.  The  irrigated  acreage  may  not 
extend  beyond  the  point  at  which  your 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
your  guarantee  is  based  and  you  may  not 
continue  into  non-irrigated  acreage  in  the 
same  rows  or  planting  pattern.  You  must 
plant,  cultivate,  fertilize,  or  otherwise  care 
for  the  irrigated  acreage  in  accordance  with 
recognized  good  irrigated  farming  practices. 

Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  (production 
practice,  type,  variety,  planting  period,  etc.) 
other  than  as  described  under  this  section.  If 
you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  which  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  may  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  on  all  optional  units  is 
determined  to  be  inadvertent,  and  the 
optional  units  are  combined,  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you. 

3.  Instirance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Common  Crop  Insurance  Policy  (§457.8) 
you  may  select  only  one  price  election  for  all 
the  cotton  in  the  county  insured  under  this 
policy. 

4.  Contract  Changes 

The  contract  change  date  is  November  30 
preceding  the  cancellation  date  (see  the 
provisions  of  section  4  (Contract  Changes)  of 
the  Common  Crop  Insurance  Policy 
(§457.8)). 

5.  Cancellaiion  and  Termination  Dates 

In  accordance  with  subsection  2.(f)  of  the 
Common  Crop  Insurance  Policy  (§457.8)  the 
cancellation  and  termination  dates  are  March 
15. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Common  Crop  Insurance  Policy 
(§  457.8),  the  crop  insured  will  be  all  the 
cotton  lint  in  the  county  for  which  premium 
rates  are  provided  by  the  actuarial  tabic: 

(a)  In  which  you  have  a  share;  and 

(b)  That  is  not  (unless  allowed  by  the 
Special  Provisions  or  by  a  written 
agreement): 

(1)  Planted  into  an  established  gras.<  or 
legume; 

(2)  Interplantcd  with  another  spring 
planted  crop; 

(3)  Grown  on  acreage  from  which  a  hay 
crop  was  harvested  in  the  same  calendar  year 
unless  the  acreage  is  irrigated:  or 


(4)  Grown  on  acreage  on  which  a  small 
grain  crop  reached  the  heading  stage  in  the 
same  calendar  year  unless  the  acreage  is 
irrigated  or  adequate  measures  are  taken  to 
terminate  the  small  grain  crop  prior  to 
heading  and  less  than  fifty  percent  (50%)  of 
the  small  grain  plants  reach  the  heading 
stage. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Common  Crop 
Insurance  Policy  (§  457.8): 

(a)  The  acreage  insured  will  be  only  the 
land  occupied  by  the  rows  of  cotton  when  a 
skip  row  planting  [>attem  is  utilized;  and 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  remaining  stand  will  not 
produce  at  least  ninety  percent  (90%)  of  the 
production  guarantee,  must  be  replanted 
unless  we  agree  that  replanting  is  not 
practical  (see  subsection  l.(k)). 

8.  Insurance  Period 

(a)  In  lieu  of  subsection  1 1  (b)  of  the 
Common  Crop  Insurance  Policy  (§457.8) 
(Harvest  of  the  unit),  insurance  will  end 
ufKin  the  removal  of  the  cotton  from  the  field. 

(bMn  accordance  with  the  provisions  of 
section  1 1  (Insurance  Period)  of  the  Common 
Crop  Insurance  Policy  (§457.8).  the  calendar 
date  for  the  end  of  the  insurance  period  is 
January  31  immediately  following  planting. 

9.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Common 
Crop  Insurance  Policy  (§  457  8),  insurance  is 
provided  only  against  the  following  causes  of 
loss  which  occur  within  the  insurance 
f)eriod: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures: 

(e)  Wildlife; 

(f)  Earthquake: 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  irrigation  water  supply,  if 
applicable,  due  to  an  unavoidable  cause  of 
loss  occurring  within  the  insurance  period. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

(a)  In  addition  to  your  duties  under  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Common  Crop  Insurance  Policy 
(§457.8),  in  the  event  of  damage  or  loss: 

(1 )  You  must  give  us  notice  if  you  intend 
to  replant  any  acreage  originally  planted  to 
ELS  cotton  to  AUP  cotton; 

(2)  The  cotton  stalks  must  remain  intact  for 
our  inspection;  and 

(3)  If  you  initially  discover  damage  to  any 
insured  crop  within  15  days  of  harvest,  or 
during  harvest,  you  must  leave  representative 
samples  of  the  unharvested  crop  for  our 
inspection.  The  samples  must  be  at  least  10 
feet  wide  and  extend  the  entire  length  of  the 
field  in  the  unit. 

(b)  The  stalks  must  not  be  destroyed,  and 
required  samples  must  not  be  harvested, 
until  the  earlier  of  our  inspection  or  15  dn\s 


after  harvest  of  the  balance  of  the  unit  is 
completed  and  written  notice  of  probable 
loss  is  given  to  us. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
records  of  production: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  acceptable 
records  of  production  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  from  this  the  total 
production  to  count; 

(3)  Multiplying  the  remainder  by  your 
price  election;  and 

(4)  Multiplying  this  result  by  your  share. 

(c)  The  total  production  (pounds)  to  count 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent: 

(C)  Damaged  solely  by  uninsured  causes; 

(D)  For  which  you  fail  to  provide  records 
of  production  that  are  acceptable  to  us:  or 

(E)  On  which  the  cotton  stalks  are 
destroyed  in  violation  of  section  10; 

(ii)  Production  lost  due  to  uninsured 
causes: 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  in  accordance  with 
subsection: 

(A)  11. (d)  and  (e)  if  it  is  mature  ELS  cotton: 
or 

(B)  1 1  .(f)  if  it  is  AUP  cotton  insured  under 
these  crop  provisions):  and 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use  or  you 
wish  to  abandon  or  no  longer  care  for,  if  you 
and  we  agree  on  the  appraised  amount  of  - 
production.  Upon  such  agreement  the 
insurance  period  for  that  acreage  will  end  if 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for. 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
to  provided  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  another  use  will 
he  used  to  determine  the  amount  of 
production  to  count.);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 


the  acreage  will  be  the  har\'ested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested:  and 

(2)  All  harvested  production  irom  the 
insurable  acreage,  including  any  mature 
cotton  retrieved  fet)m  the  ground. 

(d)  Mature  ELS  cotton  production  may  be 
adjusted  for  quality  when  production  has 
been  damaged  by  insured  causes.  Such 
production  to  count  will  be  reduced  if  the 
price  quotation  for  ELS  cotton  of  like  quality 
(price  quotation  "A")  is  less  than  seventy- 
five  percent  (75%)  of  price  quotation  "B." 
Price  quotation  "B"  will  be  the  price 
quotation  for  ELS  cotton  of  the  grade,  staple 
length,  and  micronaire  reading  designated  in 
the  Special  Provisions  for  this  purpose.  The 
price  quotations  for  prices  "A"  and  "B"  will 
be  the  price  quotations  contained  in  the 
Weekly  Cotton  Market  Review  published  by 
the  USDA  Agricultural  Marketing  Service  the 
week  the  last  bale  from  the  unit  is  classed. 
If  the  date  the  last  bale  is  classed  is  not 
available,  the  price  quotations  will  be 
determined  the  week  the  last  bale  frwrn  the 
unit  is  delivered  to  the  warehouse  as  shown" 
on  the  producer's  account  summary  obtained 
frxim  the  gin.  In  the  absence  of  either  price 
quotation  for  the  applicable  week,  the  price 
quotations  for  the  nearest  prior  week  for 
which  an  ELS  cotton  price  quotation  was 
listed  for  both  prices  will  be  used.  If  eligible 
for  adjustment,  the  amount  of  production  to 
be  counted  will  be  determined  by 
multiplying  the  number  of  pounds  of  such 
production  by  the  factor  derived  from 
dividing  price  quotation  "A"  by  seventy-five 
percent  (75%)  of  price  quotation  "B." 

(e)  For  ELS  cotton  to  be  eligible  for  quality 
adjustment  as  shown  in  subsection  11. (d), 
ginning  must  have  been  completed  at  a  gin 
using  roller  equipment. 

(f)  Any  AUP  cotton  harvested  or  appraised 
from  acreage  originally  planted  to  ELS  cotton 
in  the  same  growing  season  will  be  reduced 
by  the  factor  obtained  by  dividing  the  price 
per  pound  of  the  AUP  cotton  by  the  price 
quotation  for  ELS  cotton  of  the  grade,  staple 
length,  and  micronaire  reading  designated  in 
the  Special  Provisions  for  this  purpose.  The 
price  used  for  the  ELS  cotton  will  be  the 
price  contained  in  the  Weekly  Cotton  Market 
Review  published  by  the  USDA  Agricultural 
Marketing  Service  the  week  the  last  bale  from 
the  unit  is  classed.  The  price  used  for  the 
AUP  cotton  will  be  the  price  contained  in  the 
Daily  Spot  Cotton  Quotations  published  by 
the  USDA  Agricultural  Marketing  Service  the 
day  the  last  bale  fit)m  the  unit  is  classed.  If 
the  date  the  last  bale  is  classed  is  not 
available,  the  price  quotations  will  be 
determined  when  the  last  bale  from  the  unit 
is  delivered  to  the  warehouse,  as  shown  on 
the  producers  account  summary  obtained 
from  the  gin.  If  either  price  quotation  is 
unavailable  for  the  dates  stated  above,  the 
price  quotations  for  the  nearest  prior  date  for 
which  price  quotations  for  both  the  AUP  and 
ELS  cotton  are  available  will  be  used.  If 
prices  are  not  yet  available  for  the  insured 
crop  year,  the  previous  season's  average 
prices  will  be  used. 

12.  Prevented  Planting 

(a)  In  lieu  of  paragraph  8. (b)(2)  and 
subsection  l.(aa)  of  the  Conmion  Crop 


Insurance  Policy  (§457.8),  insurance  will  be 
provided  for  acreage  you  were  prevented 
from  planting  (see  subsections  12.(b)  through 
(g)).  This  coverage  provides  a  reduced 
production  guarantee. 

The  reduced  guarantee  will  be  combined 
with  the  production  guarantee  for  timely 
planted  acreage  for  each  unit.  The  premium 
amount  for  eligible  prevented  planting 
acreage  will  be  the  same  as  that  for  timely 
planted  acreage.  If  the  amount  of  premium 
you  are  required  to  pay  (gross  premium  less 
our  subsidy)  for  prevented  planting  acreage 
exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be  provided 
(no  premium  will  be  due  and  no  indemnity 
will  be  paid  for  such  acreage).  (For  example, 
assume  you  insure  one  unit  in  which  you 
have  a  100  percent  (100%)  share.  The  unit 
consists  of  100  acres,  of  which  50  acres  were 
planted  by  the  final  planting  date  and  50 
acres  are  unplanted  and  eligible  for 
prevented  planting  coverage.  To  calculate  the 
amount  of  any  indemnity  which  may  be  due 
to  you,  the  production  guarantee  for  the  unit 
will  be  computed  as  follows: 

(1)  For  timely  planted  acreage,  multiply  the 
per  acre  production  guarantee  for  timely 
planted  acreage  by  the  50  acres  planted:  and 

(2)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by  thirty-five 
percent  (0.35)  and  multiply  the  result  by  the 
50  acres  eligible  for  prevented  planting 
coverage. 

The  total  of  the  two  calculations  will  be  the 
production  guarantee  for  the  unit  Your 
premium  will  be  based  on  the  result  of 
multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
100  acres  in  the  unit). 

(b)  If  you  were  prevented  from  planting 
ELS  cotton  (see  subsection  1.(1)).  you  may 
elect: 

(1)  Not  to  plant  this  acreage  to  any  crop 
that  is  intended  for  harvest  in  the  same  crop 
year,  (The  production  guarantee  for  such 
acreage  will  be  thirty-five  percent  (0.35)  of 
the  production  guarantee  for  timely  planted 
acres.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  600 
pounds  per  acre,  your  prevented  planting 
production  guarantee  would  be  equivalent  to 
210  pounds  per  acre  (600  pounds  multiplied 
by  0.35).  This  paragraph  does  not  prohibit 
the  preparation  and  care  of  the  acreage  for 
conservation  practices,  such  as  planting  a 
cover  crop,  as  long  as  such  crop  is  not 
intended  for  harvest);  or 

(2)  To  plant  ELS  cotton  after  the  final 
planting  date  (The  production  guarantee  for 
such  acreage  will  be  thirty-five  percent  (0.35) 
of  the  production  guarantee  for  timely 
planted  acres.  For  example,  if  your 
production  guarantee  for  timely  planted 
acreage  is  600  pounds  per  acre^  your 
prevented  planting  production  guarantee 
would  be  equivalent  to  210  pounds  per  acre 
(600  pounds  multiplied  by  0.35).  Production 
to  count  for  such  acreage  will  be  determined 
in  accordance  with  subsections  11. (c) 
through  (e)). 

(c)  In  addition  to  the  provisions  of  section 
1 1  (Insurance  Period)  of  the  Common  Crop 
Insurance  Policy  (§  457.8),  the  insurance 
period  for  prevented  planting  coverage 
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beKinitutK  on  th<i  Sdles  i  ii>siii)(  liatr  ( ofil^ttMid 
in  Ifte  Special  ProvistcmN  for  ih*  ui^orwl  crop 
in  Ibe  couiitv 

(<1|  You  must  piovitie  wrinen  ao(ic«  to  tM 
if  vou  were  prevented  frutn  pl«nlinf|  (see 
subsection  ViD).  This  DoCtce  must  tiegiwn 
nut  later  thao  three  (3)  day«  ^het  ih«  final 
planting  date  J  vou  twv«  unplante«i  acreage 
that  may  be  eligible  dir  pr>*\cnt«id  plaiMing 
cnveragr. 

(e)  The  acredf(e  tu  vwhuh  prrvrntetl 
planting  coverage  applic*  will  be  timit*^  m 
follows: 

(1)  If  vou  participiitc  in  Any  prri^ram 
•Mimiol.'tterfnl  by  thin  I  'ntteri  .Strftt^s 
Drpartment  of  Agriculture  for  th»!  r.rf»p  year 
which  limits  the  number  of  iM:r»>s  (nal  may  t)e 
pidnted.  prevented  planting  <MTetige  wilt  nal 
exceed  ihe  AJit'ii  h»xe  HtTvage  for  the  ineured 
crop,  rrdiicpd  t)v  any  acreage  rwioctiofi 
applKable  to  the  tarm  lUMier  such  piDgram 

U]  If  you  do  not  participate  in  any  program 
administered  bv  th«  t  nitrd  5Uatr» 
Department  of  Agru  ultuiv  wbir.h  limits  the 
number  of  acjes  that  oiay  t>e  plantcil.  itnless 
a  written  agrtH-ment  f»i^s  to  the  contrary, 
eligible  acreage  will  nui  rxcoed  the  greuter  of- 

(i)  The  A5>CS  base  ac:eage  lor  Ihe  utsttred 
crop,  if  applicable; 

(ii)  The  number  of  arres  planted  to  ELS 
cotton  on  each  AS(^  Farm  Stirial  Numtier 
during  Ihe  previou-s  crop  v»^  (adjured  for 
any  reconstitution  wKmJ>  may  have  oc:ciirred 
prior  to  Ihe  sales  closing  daleh  or 

(iii)One  hundred  jwri  cnt  (100%)  of  the 
simple  average  of  Ihe  nuinh<T  of  aires 
planted  to  ELS  aittun  during  Ihe  crop  years 
that  were  used  to  determine  your  yield; 

(2)  Acreage  totended  to  he  planted  under 
an  irrigated  practice  will  be  limited  to  the 
numtier  of  acms  properly  prepared  lo  carry 
nut  ao  irrigated  practice. 

(.1)  A  prevented  planliog  production 
guaranttw  will  not  Ix:  prnviili-d  for: 

(i)  Any  acreage  that  d<ies  not  constitute  at 
ieaat  20  acres  or  20  perrent  (20%)  of  lb<>  arres 
in  the  unit,  whichever  is  levs; 

(ii)  Land  for  which  the  actuarial  table  does 
n(g  destgnala  a  premium  rate  unless  a  written 
agreement  ts  in  placj;  designating  such 
premium  rate. 

(iii)  Land  used  for  conservution  purposes 
or  inteiuied  to  be  or  considered  lo  have  been 
\nh  unplanted  under  any  program 
admini.stered  by  Itte  I'nited  SUlM 
Department  at  Agriculture: 

(iv)  Land  on  which  anv  crop,  other  than 
ELS  cotton,  has  been  planted  and  is  inter>detl 
for  harvest,  or  has  bevn  harvested  in  the  same 
crop  year:  or 

(v)  Land  which  planting  history  or 
conservation  plans  indicate  would  remain 
fallow  fur  crop  rotatMO  purpoees. 

(4)  For  the  purpote  of  datennining  eligible 
ac  reage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and 
rtrduced  by  the  number  of  EL.S  ctJtton  acres 
timely  planted.  (For  example,  assume  you 
have  1U0  acres  eligible  for  prevented  planting 
coverage  in  which  you  have  a  100  percent 
(100%)  share.  The  acreage  ia  IncaMd  in  a 
single  ASCS  Farm  Strrial  Numtier  which  you 
insure  aa  two  separate  optiooal  units 
consisting  of  SO  acrea  each.  If  ynu  planted  60 
acres  of  ELS  conoo  uo  one  optiooal  unit  arul 
40  acres  uf  cotton  on  the  second  optional 


unit,  your  prcvvntRd  pi<irUiag  wligitrle  ucrtsagc' 
would  be  reduced  to  zero.  (100  acres  eligible 
for  prevented  planting  coverage  minu-s  100 
acres  planted  equals  zero).  If  you  report  more 
ELS  cotton  acreage  under  this  contract  than 
is  eligible  fur  prevented  plaotiog  covei^ge. 
we  will  allocate  the  eligible  acreage  to 
insured  units  based  on  the  number  of 
prevented  planting  acres  and  share  you 
n'ported  for  ewh  unit.) 

(f)  When  Ihe  ASCS  Farm  Serial  Number 
covers  more  than  one  unit,  or  a  unit  consists 
of  more  than  one  ASCS  Farm  Serial  Numtier. 
the  covered  *;res  will  be  pro-rated  based  on 
the  number  of  a<Tes  in  each  unit  or  ASCS 
Farm  Serial  Number  that  could  have  be«n 
planted  to  ELS  cotton  in  thetnirrent  cnip 
year 

(g)  In  accordance  with  the  provisiorw  of 
section  6  (Report  of  Acreage)  of  the  Common 
Crop  lmuran<-e  Policy  (5  457  B),  you  must 
report  any  insurable  atTeage  \tni  were 
prevented  from  pilantmg  This  report  must  tie 
submitted  on  or  tiefore  the  acreage  reporting 
dale,  even  ItKMfgh  ytin  may  elect  to  plant  the 
acreage  after  the  final  planting  (hite  Any 
acreage  you  report  as  eligible  fiar  prevented 
planting  roverage  which  is  not  eligible  will 
lie  deleted  from  prevented  planting  coverage. 

(h)  Late  planting  provisions  are  not 
available  under  these  otip  pmvisioDS. 

Dof>e  in  Washington,  DC.  on  5><:plomber  13. 
1994 

Kenneth  D.  Ackerman. 

Manager.  Federal  Cjx>p  Inauroace 

Corporation. 

jFK  D<x;.  94-23«35  Piled  9-26-«M;  8  45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Smjii  Business  Size  St^-indards, 
Waiver  of  Nonmanutacturer  Rule 

AG€NCY:  Small  Business  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  amends  its 
regulations  governing  waivei^  to  its 
noomanuiacturer  rule.  In  essence,  this 
njle  reflects  more  accurately  the 
statutory  Unguaf?e  set  forth  in  section 
8(a)(17KB)(iv)  of  the  Small  Business  Act 
to  ensure  that  SBA's  size  regulations  are 
consistent  with  the  statute. 
EFFCCTTVE  DATE:  This  rule  is  effective 
September  27.  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  David  R.  Kohler, 
Associate  General  Counsel  for  General 
Law.  US.  Small  Business 
Administration,  409  3rd  Street.  S.W., 
Washington.  DC.  2041fi 
FOR  FURTHER  INFORMATION  CONTACT: 

lohn  W.  Klein.  Chief  Counsel  for  Special 
Programs,  (202)  2nS-Rfi4'i 

suPi»t.EMOfrARY  INFORMATION  .Section 
210  of  the  Small  Business 


Admuustration  Reauthorization  and 
Amendments  Act  of  1990,  Public  Law 
101-574.  104  Stat.  2814,  2821.  revised 
section  8(a)(17)(B)(iv)  of  the  Small 
Business  Act  (the  Act),  15  U.S.C 
f>37(a)(17)(BMiv),  by  providing  for  the 
possibility  of  a  contract-specific  waiver 
to  SBA's  nonmanubcturer  rule  Ube 
requirement  that,  for  a  supply  contract, 
a  small  business  concern  that  is  not 
itself  the  manubcturer  mttst  provide  the 
product  of  8  domastic  small  business 
manufacturer  in  order  to  be  considered 
a  small  business).  An  earlier  .statute,  the 
Business  Opportunity  Development 
Refonn  Act  of  1988  (Pub.  L.  100-6.56, 
102  Stat  3853)  provided  fof  the 
possibility  of  waivers  to  the 
nonmanufacturer  rule  for  classes  of 
products  for  which  there  were  no  small 
business  manufacturers  in  the  federal 
market. 

In  a  final  rule  (the  "Rule")  published 
in  the  Federal  Register  on  September 
21.  1993.  .S8  FR  48956.  SBA  defined  the 
nonmanufacturer  rule  as  "the 
requirement  set  forth  in  13  CFR  121.906 
and  121.1106  that  a  contractor*    *   * 
provide  its  own  product  or  that  of 
another  drtiTTest/c  smo// 6u.s7r»ess  *   *   *" 
(Emphasis  added).  13  CFR  121.21fr2(e). 
The  final  rule  defined  the  term  "Federal 
market"  as  acquisitions  by  the  Federal 
government  from  "offerors  located  in 
the  entire  geographic  United  States"  or 
a  more  restricted  market  area.  13  CFR 
121.2102(d).  The  final  rule  also  set  forth 
procedures  for  waiver  of  the 
nonmanufacturer  rule  as  to  classes  of 
products.  On  March  18.  1994,  SBA 
published  a  final  rule  amending  13  CFR 
121.906  and  121.1106  to  provide  for  a 
contract-specific  waiver.  59  FR  12811. 
These  regulations  permit  waivers  of  the 
nonmanufacturer  i^le  for  either  classes 
of  products  or  spet:ific  procurements 
after  a  determination  "that  no  small 
business  manufacturer  or  processor  is 
available  to  participate  in  the  Federal 
procurement  market."  13  CFR 
121.906(b)(3)  and  121.1106(b)(3).  As 
further  background,  the  prior  wording  of 
13CFRl21.906(bX3)and  121  1106(b)(3) 
al.so  Inferred  to  waivers  for  classes  of 
products  for  which  there  u-ere  no  small 
business  manufacturers  or  processors 
"in  the  Federal  market".  Thus,  SBA  has 
consistently  regarded  the 
nonmanufacturer  rule  and  its  waivers  of 
that  rule  as  involving  a  single,  non- 
severable requirement  for  domestic 
small  business  suppliers. 

On  August  30,  1994.  the  SBA 
published  a  proposed  rule  that  would 
make  various  revisions  to  its  section  8(a) 
program.  59  FR  44652.  Included  within 
this  rule  was  a  proposal  to  clarify  the 
nonroanufocturer  rule  by  specifically 
authorizing  a  small  business 


nonmanufacturer  to  supply  other  than  a 
product  made  in  the  United  States  for  a 
small  business  set  aside  or  section  8(a) 
contract  where  the  procuring  agency 
makes  a  non-availability  determination 
under  the  Buy  American  Act  and 
section  25.102(a)(4)  of  the  Federal 
Acquisition  Regulation  (FAR).  Title  48 
of  the  Code  of  Federal  Regulations.  Id 
at  44653-54,  44659-60.  This  reference 
was  designed  to  take  note  expressly  of 
the  separate  domestic  business 
requirement  imposed  by  the  Buy 
American  Act.  The  proposed  rule 
allowed  a  thirty-day  comment  period„or 
until  September  29.  1994 

After  a  careful  legal  review  of  Section 
210  of  Pub.  L.  101-574  (the  statutory 
provision  authorizing  a  waiver  to  SBA's 
nonmanufacturer  rule),  its 
accompanying  legislative  history,  and  a 
written  comment  received  prior  to  the 
publication  of  the  August  30,  1994 
proposed  rule  that  pertains  to  the 
"domestic"  portion  of  the 
nonmanufacturing  rule,  SBA  has 
concluded  that  the  correct  interpretation 
of  the  Act  is  that  a  waiver  of  the 
nonmanufacturer  rule  under  section 
8(a){17)(B)(iv)  is  a  waiver  of  the  entire 
requirement  that  a  nonmanufacturer 
must  supply  the  product  of  a  domestic 
small  business.  In  this  regard,  section 
8(a)(17)(B)(iv)  of  the  Act  states  that  a 
nonmanufacturer  must  "supply  the 
product  of  a  domestic  small  business 
manufacturer  or  processor,  unless  (the 
Administrator  grants]  a  waiver  of  such 
requirement."  SBA  believes  that  the 
statutory  reference  to  "such 
requirement"  relates  to  the  entire 
requirement  that,  absent  a  waiver,  a 
nonmanufacturer  must  supply  the 
product  of  a  domestic  small  business.  A 
waiver  issued  pursuant  to  this  statutory 
authority  therefore  serves  to  authorize  a 
nonmanufacturer  to  supply  other  than 
the  product  of  a  domestic  small 
business  while  still  qualify-ing  as  a  small 
business  under  the  Act.  It  should  be 
noted,  however,  that  SBA's  waiver  of  its 
nonmanufacturer  rule  does  not  waive 
other  government-wide  requirements 
applicable  to  government  procurement, 
such  as  the  Buy  American  Act,  and  any 
statements  of  SBA  to  the  effect  that  the 
domestic  requirement  could  not  be 
waived  by  SBA  were  intended  only  to 
make  this  point. 

SBA  recognizes  that  its  current 
regulations  may  still  cause  some 
confusion  on  this  point.  Currently,  13 
CFR  121.906(b)(1),  for  small  business  set 
asides,  and  13  CFR  121.1106(b)(1),  for 
8(a)  procurement,  each  contain  a 
separate  paragraph  (iv)  ostensibly 
suggesting  that  a  nonmanufacturer  must 
supply  a  product  that  was  manufactured 
or  produced  in  the  United  States 


regardless  of  whether  a  waiver  has  been 
granted.  As  indicated  above,  SBA 
believes  that  the  waiver  of  any  domestic 
manufacture  requirement  is  statutorily 
contained  within  any  waiver  of  the 
nonmanufacturer  rule  granted.  These 
paragraphs  are  also  inconsistent  with 
the  other  regulatory  provisions 
described  above  which  have  dealt  with 
definitions  relevant  to  the 
nonmanufacturer  rule  and  its  waiver 

SBA  believes  clarification  to  its 
regulations  is  advisable  to  eliminate  any 
such  inconsistency  or  confusion  This 
final  rule  incorporates,  without 
substantive  change,  the  statutory 
language  of  section  8(a){17)(B)(iv)  of  the 
Act  into  SBA's  size  regulations  at  13 
CFR  121.906(b)(l)(iii)  for  small  business 
set  aside  procurements  and  at  13  CFR 
121.1106(b)(l)(iii)  for  section  8(a) 
procurements,  and  eliminates  any 
inconsistency  in  the  regulations.  It  also 
adds  clarifying  language  by  adding  new 
paragraphs  121.906(b)(4)  and 
121.1106(b)(4)  to  explain  that  an  SBA 
waiver  of  the  nonmanufacturer  rule  has 
no  effect  on  other  laws  and  regulations 
dealing  with  domestic  or  foreign  sources 
for  government  acquisitions  which  may 
exist  outside  the  Act. 

Because  the  statutory  requirement 
regarding  waivers  to  the 
nonmanufacturer  rule  of  section 
8(a)(17)(B)(iv)  of  the  Act  is  being 
implemented  in  this  final  rule,  SBA 
believes  that  the  portion  of  the  August 
30.  1994  proposed  rule  regarding  such 
waivers  has  been  superseded.  The 
remainder  of  that  proposed  rule  has  not 
been  affected  by  this  final  rule,  and  will 
be  completed  upon  publication  of  a 
further  final  rule  on  revisions  to  the 
section  8(a)  program. 

Compliance  With  Executive  Orders 
12612, 12778,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  U.S.C  Ch.  35) 

This  rule  was  not  reviewed  under 
Executive  Order  12866. 

SBA  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  ef  seq.  This 
rule  is  necessary  to  resolve  a  possible 
discrepancy  between  the  Small  Business 
Act  and  SBA's  size  regulations 
concerning  the  size  eligibility  of  certain 
nonmanufacturers  for  small  business  set 
aside  and  section  8(a)  contracts.  It  will 
have  no  significant  effect,  however,  on 
the  amount  or  dollar  value  of  any 
contract  requirement  or  the  number  of 
requirements  set  aside  for  small 
business  or  the  8(a)  program.  As  such, 
it  is  not  likely  to  have  an  annual 


economic  effect  of  $100  million  or  more 
result  in  a  major  increase  in  costs  or 
prices,  or  have  a  significant  adverse 
effect  on  competition  or  the  United 
States  economy. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  record  keeping 
requirements. 

For  purposes  of  Executive  Order 
12612,  SBA  certifies  that  this  rule  does 
not  have  any  federalism  implications 
warranting  the  preparation  of  a 
Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order 

List  of  Subjects  in  13  CFR  Part  121 

Government  procurement; 
Government  property;  Grant  programs — 
business:  Loan  programs — business; 
Small  businesses. 

For  the  reasons  set  forth  above,  part 
121  of  Title  13.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  121— [AMENDED] 

1.  The  authority  citation  for  13  CFR 
Part  121  continues  to  read  as  follows: 

Authority:  15  U.S.C.  §§  632(a).  634(b)(6). 
637(a)  and  644(c):  and  Pub.  L.  102-486. 106 
Stat.  2776.  3133. 

2.  Section  121.906(b)(1)  is  revised  and 
{b)(4)  is  added  to  read  as  follows: 

§  121.906    Manufactured  products  under 
small  t>usiness  set-aside  procurements. 

*  •  0  •  « 

(b)  *   •   *  (1)  In  order  to  qualify  as  a 
small  business,  a  concern  need  not  be 
the  manufacturer  of  the  item(s)  being 
acquired  under  a  manufacturing 
contract,  provided  that  the  concern: 

(i)  Is  a  small  business  concern  under 
this  part  under  a  500  employee  size 
standard: 

(ii)  Is  primarily  engaged  in  the 
wholesale  or  retail  trade:  and 

(iii)  Represents  that  it  will  supply  the 
end  product  (as  defined  in  paragraph 
(b)(2)  of  this  section)  of  a  domestic  small 
business  manufacturer  or  processor,  or 
obtains  a  waiver  of  such  requirement 
pursuant  to  paragraph  (b)(3)  of  this 
section. 
•        •        •        •        • 

(4)  Any  waiver  of  the 
nonmanufacturer  rule  granted  by  the 
Administrator  pursuant  to  paragraph 
(b)(3)  of  this  section  has  no  effect  on 
requirements  external  to  the  Small 
Business  Act  which  involve  domestic 
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sourops  of  supply,  such  as  the  Buy 
American  Act. 

•  •         •         •         • 

3.  Section  121.906(bK3)  is  amended 
by  adding  the  word  "domestic"  after  the 
words  "manuiictured  by  a"  and  before 
the  phraa*  "tmall  business 
manufacturer." 

4.  and  5.  Section  12in06(b)(l)  it 
revised  and  (b)(4)  is  added  to  read  as 
follows 

f  t21.t1M     Manufactured  products  und«r 
sectton  8(a)  contracts 

•  •  •  •  • 

(b)  •   *   •  (1)  In  order  to  qualify  as  a 
small  business,  a  concern  need  not  be 
the  manufacturer  of  the  !tem(sl  being 
acquired  under  a  manufacturing 
contract,  provided  that  the  concern: 

(i)  Is  a  small  business  concern  under 
this  part  under  a  500  employee  sire 
standard: 

(ii)  Is  primarily  engaged  in  the 
wholesale  or  retail  trade:  and 

(ill)  Represents  that  it  will  supply  the 
end  product  (as  deHned  in  paragraph 
(b)(2)  of  this  section)  of  a  domestic  small 
busine.ss  manufatiurer  or  processor,  or 
obtains  a  waiver  of  such  requirement 
pursuant  to  paragraph  (b)(.'l)  of  this 
section. 

•  •        •        •        • 

(4)  Any  waiver  of  the 
nonmanufacturer  rule  granted  by  the 
Administrator  pursuant  to  paragraph 
(b)(3)  of  this  section  has  no  effect  on 
requirements  external  to  the  Small 
Business  Act  which  involve  domestic 
sources  of  supply,  such  as  the  Buy 
American  Act. 

•  •         •         •         • 

6.  Section  121.1106(b)(3)  is  amended 
by  adding  the  word  "domestic"  after  the 
words  "manufactured  by  a  '  and  before 
the  phrase  "small  business 

manufiK  luror." 

Dated  S«*ptumber  20.  IWH. 
Erskine  B  Bowles. 
Admimstnitor 

jFR  Doc.  94-23831  Filed  »-2»>-»4;  845  ami 
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DEPARTMENT  OF  TRANSPORTATION 
FectonH  Aviatton  Adminlstratton 

14CFRP»n39 

[Docket  No  93-NIM-igi-A0,  Amendment 
3»-e74«;  AO  93-23-121 

Atrworttilness  Directives;  LMM-j^t 
Model  60  Airp4an«s 

AGENCY:  Federal  Avution 
Administration,  DOT. 
ACnoM:  Final  rule;  correction. 


suMMAHV:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Leanet  Model  60  airplanes,  that 
currently  requires  deactivation  of  the 
auxiliary  cabin  and  co<:kpit  heating 
systems  and  installation  of  placards. 
This  action  corrects  the  applicability  of 
the  rule.  This  action  is  necessary  to 
ensure  that  only  airplanes  subject  to  the 
addressed  unsafe  condition  are  subject 
to  the  requirements  of  the  rule. 
DAT€S:  Effective  December  15. 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
December  15.  1993  (58  PR  63060. 
November  30.  1993). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Learjet.  Inc..  P  O.  Box  7707, 
Wichita.  Kansas  67277-7707.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue  SVV.,  Renton, 
Washington,  or  at  the  FAA.  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road,  Room  100.  Mid-Continent 
Airport,  Wichita.  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700. 
Washington.  IX^. 

FOR  FURTHER  INFORMATK3N  COtfTACT:  C. 
Dale  Bleaknev.  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ACE- 
130W.  FAA.  Small  Airplane  Directorate, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road.  Room  100.  Mid- 
Continent  Airport.  Wichita.  Kansas 
67209;  telephone  (316)  946-^135;  fax 
(316)  946-4407. 

SUPPt.EMENTARY  INFORMATION:  On 
November  22.  1993.  the  FAA  issued  AD 
93-23-12.  amendment  39-8748  (58  FR 
63060,  November  30.  1993),  to  require 
deactivation  of  the  auxiliary  cabin  and 
cockpit  heating  systems  on  all  Learjet 
Model  60  airplanes,  and  the  installation 
of  a  placard  stating,  "Qibin  and  Cockpit 
Heat  Inop."  That  action  was  prompted 
by  a  report  of  a  fire  in  the  aft  fuselage 
of  one  airplane,  which  had  resulted 
from  miswihng  that  was  installed  in  an 
auxiliary  cabin  heater  during 
manufacture.  The  actions  required  by 
that  AD  are  intended  to  prevent 
overheating  of  the  auxiliary  cabin  and 
cockpit  heaters,  which  potentially  could 
result  in  a  fire. 

Recently,  the  FAA  has  become  aware 
of  the  fact  that  the  applicability  of  the 
AD  is  unnecessarily  broad.  In 
developing  the  AD.  the  FAA  intended 
that  its  applicability  be  coextensive  with 
the  effectivity  listing  of  Learjet  Alert 
Service  Bulletin  SB  A60-2 1-1.  dated 


November  1.  1993.  (That  service 
bulletin  was  referenced  in  the  rule  as 
the  appropriate  source  of  service 
information.)  That  service  bulletin 
indicates  that  only  airplanes  having 
serial  numbers  60-002  through  60-021, 
inclusive,  are  subject  to  the  addressed 
unsafe  condition;  all  other  airplanes  of 
this  model  were  modified  during 
production  in  such  a  way  so  as  to 
preclude  the  unsafe  condition. 
However,  the  applicability  of  the  AD,  as 
published,  inadvertently  indicated  that 
all  airplanes  of  this  model  were 
applicable  to  the  requirements  of  the 
AD.  rather  than  just  those  having  serial 
numbers  60-002  through  60-021.  That 
inadvertent  action  incorrectly  made  the 
requirements  of  the  AD  redundant  for 
airplanes  other  than  those  with  the 
specified  serial  numbers. 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  correct  the 
applicability  of  AD  93-23-12  to  specify 
only  airplanes  that  are  subject  to  the 
addressed  unsafe  condition.  Therefore, 
action  must  be  taken  to  correctly  limit 
the  AD's  applicability  to  only  Learjet 
Model  60  airplanes  having  serial 
numbers  60-002  through  60-021, 
inclusive. 

Action  is  taken  herein  to  ctjrrect  the 
error  and  to  correctly  add  the  AD  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13).  The  effective  dale  of  the  rule 
remains  December  15, 1993. 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Since  this  action  only  corre«rls  an 
inadvertent  error  in  the  applicability  of 
the  rule,  so  as  to  elimin^tu  airplanes  not 
subject  to  the  identified  unsafe 
condition,  it  has  no  adve.»o  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-     AiRWORTHWESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

93-23-12  Learjet,  Inc.:  Amendment  39-«748 
Doclcet  93-NN4-191-AD. 

Applicability:  Model  60  airplanes  having 
serial  numbers  60-002  through  60-021, 
inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  auxiliary 
cabin  and  cockpit  heaters,  which  could 
potentially  result  in  a  fire,  accomplish  the 
following; 

(a)  Within  10  flight  hours  after  the  effective 
date  of  this  AD,  deactivate  the  auxiliary  cabin 
and  cockpit  heating  systems;  and  install  a 
placard  stating,  "Cabin  and  Ojckpit  Heat 
Inop"  adjacent  to  the  AUX  HT  Switch  (544) 
on  the  co-pilot's  switch  panel;  in  accordance 
with  Learjet  Alert  Service  Bulletin  SB  A60- 
21-1.  dated  November  1.  1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (ACQ),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  if  to  the 
Manager,  Wichita  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  section  21.197  and  21.199  of 
the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  deactivation  and  placard 
installation  shall  be  done  in  accordance  with 
Learjet  Alert  Service  Bulletin  SB  A60-21-1, 
dated  November  1. 1993.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register,  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  as  of 
December  15. 1993  (58  FR  63060,  November 
30,  1993).  Copies  may  be  obtained  from 
Learjet,  Inc..  P.O.  Box  7707.  Wichita,  Kansas 
67277-7707.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington:  or  at 
the  FAA,  Wichita  ACO.  1801  Airport  Road. 
Room  100.  Mid-Continent  Airport,  Wichita. 
Kansas;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington,  DC 

(e)  This  amendment  becomes  effet:tive  on 
December  15. 1993. 

Issued  in  Renton,  Washington,  on 
Septeml)er  20.  1994. 
S.R.  MUler. 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  .Service. 
(PR  Doc.  94-23718  Filed  9-26-94;  8:45  am] 
BILUNG  COOE  4»tl>-13-U 


14  CFR  Pan  39 

(Docket  No.  92-ANE-44;  Amendment  39- 
9029;  AD94-20-01J 

Airworthiness  Directives:  Pratt  & 
Whitney  JT80  Series  Turiaotan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW)  JTSD 
series  turbofan  engines,  that  requires  a 
determination  of  Uie  utilization  rate  and 
coating  type  of  the  7th,  8lh,  9th,  10th, 
11th,  and  12th  high  pressure 
compressor  (HPC)  disks,  and  removal, 
inspection  for  corrosion,  and  recoating 
of  those  HPC  disks  based  on  utilization 
rate.  This  amendment  is  prompted  by  an 
investigation  into  an  uncontained  PW 
JTSD  engine  failure  caused  by  severe 
corrosion  on  the  9th  stage  HPC  disk. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fracture  of  the  HPC 
disks,  which  can  result  in  uncontained 
release  of  engine  fragments,  inflight 
engine  shutdown,  and  airframe  damage. 
DATES:  Effective  November  28,  19Q4. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
28,  1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department,  400  Main  Street,  East 
Hartford,  CT  06108.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  New 
England  Region,  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Rumizen,  Aerospace  Engineer, 
Engine  Certification  Office.  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burfington,  MA 
01803-5299;  telephone  no.  (617)  238- 
7137.  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  JT8D  series  turbofan  engines  was 
published  in  the  Federal  Register  on 
July  27.  1993  (58  FR  40079).  That  action 
proposed  to  require  a  record  search, 
initial  and  repetitive  on-wing  and  shop 
inspections  to  detect  corrosion  on  high 
pressure  compressor  (HPC)  disks,  and 


removal  from  service  of  engines  with 
HPC  disks  corroded  beyond  serviceable 
limits.  The  inspections,  and 
replacement,  if  necessary,  would  be 
accomplished  in  accordance  with  PW 
Alert  Ser^-ice  Bulletin  (AbB)  No.  6038, 
Revision  3,  dated  May  8, 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  disks  that 
are  recoated  when  complying  with  the 
inspection  requirement  of  the  AD 
should  be  zero-timed  with  regard  to  the 
next  inspection  interval.  The  Federal 
Aviation  Administration  (FAA)  concurs. 
A  paragraph  has  been  added  to  the 
compliance  section  that  addresses 
recoated  disks. 

One  commenter  states  that  there  have 
not  been  enough  disk  failures  to  warrant 
issuance  of  an  AD.  The  FAA  does  not 
concur.  The  need  for  an  AD  is  based  on 
a  determination  that  an  unsafe 
condition  exists  that  is  likely  to  exist  in 
a  product  of  the  same  tyjje  design.  TTiat 
determination  rests  on  many  factors, 
including  the  risk  and  hazard  level  of 
the  failure  mode,  which  in  turn  are 
based  on  several  factors,  one  of  which 
is  the  number  of  failures  that  have 
occurred.  Other  data,  such  as  inspection 
data,  analjiical  models,  and  potential 
consequences  are  also  considered  when 
determining  risk  and  hazard  level.  The 
FAA  has  determined  in  these  instances 
that  an  unsafe  condition  exists  that  is 
likely  to  exist  in  engines  of  the  same 
type  design,  and,  therefore,  an  AD  is 
warranted. 

The  FAA  received  several  comments 
that  state  that  the  borescope  inspection 
for  corrosion  assessment  of  Nickel- 
Cadmium  (NiCad)  disks  is  unreHabie 
and  can  cause  unnecessary  engine 
removals.  The  FAA  concurs.  The 
borescope  inspection  for  corrosion 
assessment  of  NiCad  disks  has  been 
eliminated  and  only  in-shop  inspections 
are  now  required.  In  addition,  high 
utilization  disks  require  this  inspection 
only  at  next  part  access. 

The  FAA  received  two  comments  that 
state  that  the  four  month  grace  period 
for  the  records  search  should  be 
extended.  The  FAA  concurs  in  part.  The 
records  search  is  no  longer  specifically 
required,  and  can  be  replaced  by  a 
simple  utilization  determination  and  an 
eddy  current  probe  inspection  for 
coating  tyjae  identification.  In  addition, 
the  utilization  determination  is  based  on 
a  fleet  or  sub-fleet  average.  The  AD, 
however,  requires  that  a  utihzation 
determination  must  be  conducted  for 
each  HPC  disk  within  four  months  of 
the  effective  date  of  this  AD  for  low 
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task. 

The  FAA  received  several  comments 
that  state  that  the  AD  does  not 
adequately  address  disks  that  hnve  l)een 
used  in  both  high  and  low  utilization 
operations.  The  FAA  concurs.  The 
utilization  rate  determination  now 
includes  an  adjustment  for  disks  that 
have  experienced  mixed  utilization 
rales,  and  both  an  initial  and  a  yearly 
recalculation  that  will  acxount  for 
changes  in  utilization  rate. 

One  commenter  states  that  the  AD 
should  contain  a  provision  to  allow  for 
incorporation  of  the  inspection 
requirements  into  the  operators  FAA- 
approved  maintenance  program.  The 
FAA  does  not  concur.  The  crilicality  of 
the  inspections  required  by  the  AD 
require  that  they  be  separate  and 
distimi  from  the  operators  routine 
maintenance  tasks. 

The  FAA  received  several  comments 
that  state  that  the  records  search  and 
inspection  requirements  of  this  AD  pose 
an  undue  burden  on  operators  of  PW 
JTBD  engines.  The  FAA  concurs  in  part. 
The  records  search  is  no  longer 
speciHcally  required,  and  has  been 
replaced  by  a  simpler  utilization 
determination  together  with  an  eddy 
current  probe  inspection  for  coating 
type  identification.  In  addition,  the 
utilization  determination  is  bas«Ki  on  a 
fleet  or  sub-fleet  average.  The  borescope 
inspection  has  been  eliminated,  the  disk 
removal  (for  inspection!  requirements 
have  been  relaxed  based  on  additional 
analysis  and  disk  inspe<.iinns.  and  high 
utilization  disks,  floats,  and  sub- fleets 
will  not  require  a  fort:Hd  engine  removal 
to  comply  with  the  AD. 

The  FAA  received  two  comments  that 
state  that  the  compliance  s<:hedule  for 
disk  inspections  is  complex  and 
requires  extensive  recordkeeping  The 
FAA  concurs.  The  compliance  schedule 
has  now  been  simpliHed  bv  eliminating 
the  borescope  inspection  and  bv 
requiring  high  utilization  operators  to 
inspect  the  disks  at  the  next  acxess 
regardleM  of  coating  type. 

The  FAA  received  two  cr-  s  that 

state  that  the  issuance  of  th-  <iile 

should  be  delayed  until  additional 
analytical  and  statistic:al  analyses  can  be 
performed  to  further  refine  disk  fracture 
predictions  and  required  in 
intervals.  The  FAA  does  net 
The  FAA  performed  extensive 
additional  analysis  since  the  issuance  of 
the  proposed  rule  which  has  resulted  in 
the  revised  compliance  requirements 
discussed  in  the  FAA's  resj>onses  to 
several  comments.  Based  on  this 
additional  analysis,  the  FAA  believes 


mat  lilt;  unai  Kuie  snouia  not  tx? 
delayed. 

Oiie  commenter  states  that  the  cost  to 
drill  the  borescope  bole  would  place  an 
undue  burden  on  the  operator.  The  FAA 
concurs  in  part.  The  borescope 
inspection  has  been  eliminated  from  the 
AD  and  borescope  access  is  not 
specifically  required.  However, 
borescope  access  is  required  if  an 
operator  elects  to  forgo  a  records  search 
and  elects  to  use  the  eddy  current  probe 
to  determine  coating  type. 

One  commenter  states  that  the  disk 
records  do  not  always  allow  for 
identification  of  the  coating.  The  FAA 
concurs.  The  identification  of  disk 
coating  can  now  be  accomplished  by 
use  of  an  eddy  current  probe. 

One  commenter  states  that  the  AD 
should  allow  for  incorf)oration  of  an 
engine  heater/de-humidifier  to  be 
installed  on  low  utilization  engines 
when  not  in  operation.  This  type  of 
device  would  reduce  the  accumulation 
of  moisture  in  the  engine,  which  can 
cause  disk  corrosion.  The  FAA  concurs 
in  part  and  does  not  dispute  that  an 
engine  heater/de-humidifier  would 

f>robably  reduce  the  moisture  content  in 
ow  utilization  engines.  This  type  of 
device,  however,  would  need  to  be 
tested  to  produce  data  to  quantify  its 
effect  on  moisture  and  associated  disk 
corrosion.  Since  this  data  has  not  been 
submitted  to  the  FAA.  it  cannot  be 
included  in  the  AD. 

One  commenter  agreed  with  the  rule 
as  proposed. 

Since  publication  of  the  NPRM.  the 
FAA  has  reviewed  and  approved  the 
technical  contents  of  PW  ASB  No.  6038, 
Revision  5.  dated  August  17.  1994.  This 
final  rule  AD  references  the  latest 
revision  of  the  ASB. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  r  /^A  has  determined  that  air 
safety  and  tlie  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
de.scribed  previously.  The  FAA  has 
determined  that  these  changes  that 
include  elimination  of  the  borescope 
inspection  and  associated  tables, 
changes  to  the  compliance  intervals, 
elimination  of  the  records  search, 
addition  of  the  optional  eddy  current 
probe  inspection,  addition  of  the 
adjustment  for  mixed  utilization,  emd 
simplification  of  the  utilization 
determination,  are  introduced  in 
response  to  comments  received  to  the 
NPRM.  The  format  of  the  compliance 
section  is  revised  to  incorporate  the 
above  changes  and  to  simplify  the 
readability  by  eliminating  duplication  of 
complianc»  instrutiions  that  are  now 
included  in  PW  ASB  6038.  Revision  5. 
dated  August  17.  1994.  The  FAA  has 


determined  that  these  changes  do  not 
increase  the  economic  burden  on  any 
operator,  however,  the  economic 
analysis  has  been  recalculated  to  reflect 
the  total  scope  of  the  compliance 
program.  The  FAA  has  also  determined 
that  the  above  changes  do  not 
compromise  the  safety  impact  of  the 
compliance  program  and  do  not 
increase  the  scope  of  the  AD. 

There  are  approximately  11.119  PW 
rrSD-l.  -lA.  -IB.  -7.  -7A,  -7B.  -9, 
-9A.  -11.  -15.  -15A.  -17.  -17A.  -17R. 
and  -17AR  turbofan  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  approximately 
6.815  engines  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD, 
and  2  work  hours  will  be  necessary  to 
determine  the  utilization  rate  and  type 
of  surface  treatment.  Based  on  domestic 
fleet-wide  data,  the  FAA  estimates  that 
approximately  8.7%  or  593  engines  are 
considered  to  have  low  utilization  rates. 
Approximately  8.6  work  hours  will  be 
required  to  remove  these  engines  from 
the  aircraft.  500  work  hours  to  tear 
down,  deblade.  and  to  reassemble  the 
engine,  and  8.6  work  hours  to  reinstall 
the  reassembled  engines.  The  FAA 
estimates  69%  of  the  removed  engines 
will  require  scrapping  the  disks.  The 
FAA  assumes  that  three  disks  per 
engine  may  require  replacement,  and 
the  cost  of  a  new  disk  is  approximately 
$7,000.  The  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  and 
a  forecast  20-year  compliance  program, 
the  annual  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$1,308,958. 

The  regulations  adopted  herein  will 
not  have  substantial  direc-t  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12B12. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  t>e  obtained  from  the  Rules 


Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

.Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39  -  AIRWORTHINESS 
CIRECTlVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13     [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-2(M)l  Pratt  &  Whitnev:  Ain«ndrD«nt  39- 
9029.  Docket  92-ANE-44. 

Applicability:  Pratt  &  Whitney  (PW)  JT8D- 
1.  -lA,  -IB,  -7.  -7 A.  -7B.  -9,  -9A,  -11,  -15, 
-ISA.  -17,  -17A,  -17R.  and  -17AR  turbotan 
engines  installed  on  but  not  limited  to  Boeing 
737  and  727  series,  and  McDonnell  Douglas 
DC-9  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracture  of  the  high  pressure 
compressor  (HPC)  disks,  that  can  result  in 
uncontained  release  of  engine  fragments, 
inflight  engine  shutdown,  and  airframe 
damage,  accomplish  the  following: 

(a)  Within  four  months  after  the  eflective 
date  of  this  airworthiness  directive  (AD), 
determine  the  fleet  and  sub-fleet  average 
engine  utilization  rate  for  the  12  months  of 
operations  prior  to  August  17.  1994.  the  issue 
date  of  PW  Alert  Service  Bulletin  (ASB)  .No. 
6U38.  Revision  5.  in  accordance  with 
paragraph  2.A  of  PW  ASB  No.  6038.  Revision 
5.  dated  August  17, 1994. 

(1)  For  fleet  or  sut>-neet  average  utilization 
rates  that  are  equal  to  or  greater  than  1,300 
hours  per  year,  and  equal  to  or  greater  than 
900  cycles  per  year,  perform  the  following: 

(i)  For  engines  or  disks  that  are  added  to 
a  fleet  or  subfleet  after  the  effective  date  of 
this  AD,  and  that  were  previously  designated 
as  low  utilization  disks  in  accordance  with 
this  AD,  comply  with  the  requirements  of 
paragraph  (d)  of  this  AD. 

(ii)  Designate  all  other  stage  7  through  1 2 
HPC  disks  as  high  utilization  disks  and 
comply  with  the  requirements  of  paragraph 
(b)  of  this  AD. 

(2)  For  fleet  or  sub-fleet  average  utilization 
rates  that  are  less  than  1.300  hours  per  year 
or  less  than  900  cycles  per  year,  within  four 
months  after  the  effective  date  of  this  AD, 
determine  the  initial  utihzatioa  rate  for  each 
stage  7  through  12  WViZ  disk  in  accordance 


with  paragraph  2.B.(1)  of  PW  ASB  No.  6038, 
Revision  5,  dated  August  17, 1994. 
Determination  of  disk  utilization  in 
accordance  with  PW  ASB  No.  6038.  Revision 
3,  dated  May  8. 1992.  constitutes  an 
acceptable  alternate  method  of  compliance  to 
paragraph  (a)(2)  of  this  AD. 

(i)  For  each  HPC  stage  7  through  12  disk 
with  an  initial  utilization  rate  equal  to  or 
greater  than  1,300  hours  per  year,  and  equal 
to  or  greater  than  900  cycles  per  year, 
designate  this  disk  as  a  high  utilization  disk 
and  inspect  in  accordance  with  paragraph  (c) 
of  this  AD. 

(ii)  For  each  HPC  stage  7  through  12  disk 
with  an  initial  utilization  rate  less  than  1,300 
hours  per  year  or  less  than  900  cycles  per 
year,  designate  this  disk  as  a  low  utilization 
disk  and  inspect  in  accordance  with 
paragraph  (d)  of  this  AD. 

(iii)  For  each  HPC  stage  7  through  12  disk 
with  an  unknown  initial  utilization  rate, 
designate  this  disk  as  a  low  utilization  disk 
and  inspect  in  accordance  with  paraeraph  (d) 
of  this  AD.  y^  ^   V    K    , 

Note:  Once  a  disk  is  designated  as  low 
utilization,  then  it  must  retain  this 
designation  for  the  life  of  the  disk  or  until 

reroated. 

(iv)  For  recoated  or  new  disks,  designate 
this  disk  as  a  high  utilization  di.';k  and 
inspect  in  accordance  with  paragraph  (c)  of 
this  AD. 

(b)  For  high  average  utilization  fleets  and 
sub-fleets,  excluding  those  disks  identified  in 
paragraph  (a)(l)(i)  of  this  AD,  perform  the 
following  for  each  HPC  stage  7  through  12 
disk  in  that  fleet  or  sub- fleet: 

(1)  Inspect,  and  recoat  or  replace  if 
necessary,  at  the  next  part  accessibility  of  the 
disk,  in  accordance  with  paragraph  2.0.(1  Kb) 
and  Chart  A  of  PW  ASB  No.  6038,  Revision 
5,  dated  August  17,  1994. 

(2)  Recalculate  the  fleet  or  sub-fleet  average 
utilization  rate  at  12  month  intervals  after  the 
previous  date  of  utilization  determination  in 
accordance  with  paragraph  2.B  of  PW  ASB 
No.  6038,  Revision  5,  dated  August  17,  1994. 

(i)  For  fleet  or  sub-fleet  average  utilization 
rates  that  are  equal  to  or  greater  than  1 .300 
hours  per  year,  and  equai  to  or  greater  than 
900  cycles  per  year,  continue  to  designate  all 
stage  7  through  12  HPC  disks  as  Kij^ 
utilization  disks  and  comply  with  the 
requirements  of  paragraph  fb)  of  this  AD. 

(ii)  For  fleet  or  sub- fleet  average  utilization 
rates  that  are  less  than  1,300  hours  per  year 
or  less  than  900  cycles  per  year,  within  four 
months  of  compliance  with  paragiaph  (bK2) 
of  this  AD.  determine  the  utilLzation  rate  for 
each  stage  7  through  12  HPC  disk  in 
accordance  with  paragraph  2.B.(1)  of  PW 
ASB  No.  6038,  Revision  5,  dated  August  17, 
1994,  as  follows: 

(A)  For  each  HPC  stage  7  through  12  disk 
with  a  utilization  rate  equal  to  or  greater  than 
1,300  hours  per  year,  and  equal  to  or  greater 
than  900  cycles  per  year,  designate  this  disk 
as  a  high  utilization  disk  and  inspect  in 
accordance  with  paragraph  (c)  of  this  AD. 

(B)  For  each  HPC  stage  7  through  12  disk 
with  a  utilization  rate  less  than  1,300  hoiu^ 
per  year  or  less  than  900  cycles  per  year, 
designate  this  disk  as  a  low  utilization  disk 
and  inspect  in  accordance  with  paragraph  (d) 
of  this  AD. 


(C)  For  each  HPC  stage  7  through  12  n'X 
with  an  unknown  utilization  rate,  desi^:iate 
this  disk  as  a  low  utilization  disk  and  .r.spect 
in  accordance  with  paragraph  (d)  of  ti.is  AD. 

Note:  Once  a  disk  is  designated  as  low 
utilization,  then  it  must  retain  this 
designation  for  the  life  of  the  disk  or  until 
recoated. 

(c)  For  high  utilization  HPC  stage  7  through 
12  disks,  perform  the  following: 

(1)  Inspect,  and  recoat  or  replace  if 
necessary,  at  the  next  part  accessibility  of  the 
disk,  in  accordance  with  paragraph  2.D.(l)(b) 
and  Chart  A  of  PW  ASB  No.  6038.  Revision 
5,  dated  August  17,  1994. 

(2)  Calculate  the  disk  utilization  rate  at  12 
month  intervals  after  the  previous  date  of 
utilization  determination,  or  after  installation 
of  new  or  recoated  disks,  in  accordance  with 
paragraph  2.B.{3)  of  PW  ASB  No.  6038, 
Revision  5,  dated  August  17,  1994. 

(i)  For  HPC  stage  7  through  12  disks 
designated  as  high  utilization  in  accordance 
with  (cK2),  comply  with  the  requiremenU  of 
paiagraph  (c)(1)  of  this  AD. 

(ii)  For  HPC  stage  7  through  12  disks 
designated  as  low  utilization  in  accordance 
with  (c)(2),  comply  with  the  requirements  of 
paragraph  (d)  of  this  AD. 

(d)  For  low  utilization  HPC  stage  7  tfarot^i 
12  disks,  perform  the  following: 

(1)  Determine  the  type  of  disk  su.-face 
treatment  for  each  HPC  stage  7  through  1 2 
disk  in  accordance  with  paragraph  2.E.  of  PW 
ASB  No.  6038,  Revision  5,  dated  August  17, 
1994.  Determination  of  type  of  disk  coating 
in  accordance  with  PW  ASB  No.  6038, 
Revision  3,  dated  May  8, 1992,  constitutes  an 
acceptable  alternate  method  of  compliance  to 
paragraph  (d)(1)  of  this  AD. 

(2)  Inspect,  and  recoat  or  remove  from 
service,  in  accordance  with  paragraph 
2.D.(l)(c)  and  Chart  A  of  PW  ASB  No.  6038. 
Revision  5.  dated  August  17, 1994. 

(e)  For  HPC  stage  7  through  12  disks  that 
have  been  recoated  in  accordance  with 
paragraphs  (b)(1),  (c)(1).  or  (dK2)  of  this  AD. 
designate  these  disks  as  high  utilization  aini 
perform  the  following: 

(1)  Fw  disks  installed  in  an  engine  that  is 
part  of  a  high  utilization  fleet,  comply  with 
the  requirements  of  paragraph  (b)  of  this  AD. 

(2)  For  disks  installed  in  an  engine  that  is 
part  of  a  low  utilization  fleet,  comply  with 
the  requirements  of  paragraph  (c)  of  this  AD. 

(f)  For  the  purpose  of  this  AD.  recoat  of  an 
HPC  disk  is  defined  as  removal  and 
application  of  new  plating  or  coating  in 
accordance  with  Sections  72-36-41,  Repair 

02.  72-36-42,  Repair  02,  72-36-43,  Repair 

03.  72-36-44.  Repair  03,  72-36-45.  Repair 
03,  72-36-46,  Repair  03.  as  applicable,  of  PW 
)T8D  Engine  Manual  P/N  481672. 

(g)  For  the  purpose  of  this  AD,  part 
accessibility  is  defined  as  the  removal  of  the 
disk  from  the  engine  and  deblading  of  that 
disk. 

(h)  For  the  purpose  of  this  AD,  a  sub-fleet 
is  defined  as  any  individual  aircraft  or  any 
portion  of  an  operators  fleet  that  operates  in 
a  separate  and  unique  route  structure, 
characterized  by  different  flight  lengths, 
frequencies,  or  geographic  location. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
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Ortification  Office  Thr  rfMiiin^l  should  Ix- 
forwanled  thmu>{h  an  ,i  •(•  F.^A 

I'rintipal  Maintenancf  I     ,         :   whomav 
add  comments  and  then  send  it  to  thr 
Manager,  Engine  Ortification  Offii  «• 


\oJe:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  t>e  obtained  from  the  Cnginc 
Certification  Office. 

(j)  Special  fli<<ht  permits  may  be  issued  in 
accoftlanre  with  sections  21.197  and  21  199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  tx-  accomplished. 

(L)  The  inspections,  and  replacement  or 
recjoating  if  necessary,  shall  l»e  done  in 
acconlance  with  the  following  service 
document: 


Oocumenl  No. 
PW  ASB  No  6038  

Appendu  A  

Appendix  B  NOIP-603 

Appendix  to  NDIP-«03  

Total  Pages:  76. 
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3 
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7-26 
27-41 
1-33 
1-2 


Revision 

5  

Onginal  ... 

5 

4 

5 

5 

4 

4  


Date 


August  17.  1994 
August  5.  1991. 
August  17.  1994. 
July  13,  1994. 
August  17,  1994 
August  17,  1994. 
July  13,  1994 
July  13,  1994 
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.ipproved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  l'  S  C.  5.S2(ii) 
iind  1  CFR  part  51  Copies  may  be  obtaineil 
from  Pritt  &  Whitney.  Publication* 
Depanment.  400  Main  .Strr-t,  Kast  H.irlford. 
Connwticut  OtilOS  Copies  m.iv  be  inspe<,trd 
at  the  FAA.  New  England  Region.  Office  of 
the  Assista.U  Chuif  Counsel.  12  New  England 
Executive  Park.  Bii'liiiglon.  MA.  o.'  at  the 
OfficB  of  the  Federal  Register.  8()0  North 
(>tpitol  Street  NW  .  suite  7()0.  Washington 

\x: 

(I)  This  amendment  be<  omos  effec  tive  on 
November  28.  1994 

Issued  in  Burlington   MHSsiu.hvisitfs.  on 
September  15.  1994 

lay  |.  Pardee. 
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Ainriifl  Certification  .Servi<  r 
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DEPARTMENT  OF  THE  INTERIOR 

Office  o(  Surface  Mining  Reclamation 
and  Enforcement 

00  CFR  Part  756 

Navajo  Nation  Abandoned  Mine  Land 
Reclamation  (AMLR)  Plan 

AGENCY:  OfTice  of  Surface  Mining 
Reclamation  and  Enforcrement  (OSM). 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment  and  concurrence  with 
certification  of  completion  of  coal 
reclamation. 

SUMMARY:  Under  the  Surface  Mining 
Control  and  Reclamation  Art  of  1977 
(SMCRA).  OSM  is  approving  a  proposed 
amendment  to  the  Navajo  Nation's 
AMLR  plan  (hereinafter  referred  to  as 
the  "Navajo  Nation  plan")  and.  on 


behalf  of  the  Secretary  of  the  Interior,  in 
concurring  with  the  Navajo  Nation's 
certification  that  the  Navajo  Nation  has 
abated  or  reclaimed  all  coal-related 
AML  problems  on  its  lands  under  the 
Navajo  Nation  plan.  The  amendment, 
which  the  Navajo  Nation  proposed  in 
order  for  its  plan  to  meet  the 
re<  ts  of  the  Federal  regulations 

aii.  A.  to  clarify  ambiguities,  and 

to  improve  operational  efficiency, 
consists  of  statute  and  rule  revisions 
pertaining  to  reclamation  of  interim 
program  abandoned  coal  mines,  coal 
priorities,  certification  of  completion  of 
coal  reclamation,  establishment  of  a 
noncoal  reclamation  program 
subsequent  to  certification  including  the 
authority  to  undertake  community 
impact  assistance  and  public  facilities 
projeits.  and  creation  of  a  future 
reclamation  set-aside  fund.  OSM's 
cioncurrence  with  the  Navujo  Nation's 
certification  of  the  completion  of  all 
coal-related  problems,  which  was 
requested  by  the  President  of  the  Navajo 
Nation,  means  that  the  Navajo  Nation  is 
now  authorized  to  use  monies  from  the 
Navajo  Abandoned  Mine  Reclamation 
(AMR)  fund  for  noncoal  reclamation 
purposes,  including  the  construction  of 
public  fa(  i  I 'lies. 

EFFECTIVE  DATE:  September  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  thmett.  Telephone:  (fSflS) 
766-1486 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  SMCRA  establishes  an 
AMLR  program  for  the  purposes  of 
reclaiming  and  restoring  lands  and 
waters  adversely  affected  by  past 
mining.  It  also  provides  for  Tribal  or 
State  submittal  to  OSM  of  an  AMLR 
plan.  The  Secretary  of  the  Interior 
adopted  regulations  in  30  CFR  870 
through  888  that  implement  Title  IV  of 


SMCRA.  Under  these  regulations,  the 
Secretary  reviewed  the  Tribe's  or  State's 
AMLR  plan  and  solicited  and 
considered  comments  of  State  and 
Federal  agencies  and  the  public.  Based 
upon  the  comnients  received,  the 
Secretan.'  determined  whether  a  Tribe  or 
State  had  the  ability  and  necessary 
legislation  to  implement  the  provisions 
of  Title  IV.  After  making  such  a 
determination,  the  Secretary  decided 
whether  to  approve  the  Tribe  or  State 
AMLR  plan.  Approval  granted  the  Tribe 
or  State  exclusive  authority  to 
administer  its  approved  plan. 

Following  approval  of  a  Tribe's  or 
State's  .\MLR  plan  by  the  Secretary,  an 
application  may  be  submitted  to  OSM 
by  a  Trilie  or  State  on  an  annual  basis 
for  funds  to  be  expended  by  that  Tribe 
or  State  on  spet:ific  projects  necessary  to 
implement  the  approved  plan.  Such 
annual  grant  applications  are  reviewed 
and  approved  by  OSM  in  accordance 
with  the  requirements  of  30  CFR  R86. 

The  Federal  Abandoned  Mine 
Reclamation  Fund  {Federal  Fund), 
which  is  administered  by  the  Secretary 
through  OSM.  is  financed  by  a 
reclamation  fee  assessed  on  every  ton  of 
mined  coal.  Expenditures  from  the 
Federal  Fund  are  subject  to 
appropriation  by  Co.ngress.  The  Federal 
Fund  is  divided  into  "rribal  or  State  and 
Federal  shares  with  each  Indian  tribe  or 
State  under  a  federally  approved 
reclamation  program  entitled  to  50 
percent  of  the  reclamation  fees  collected 
from  coal  operations  on  Indian  lands  or 
within  the  State.  Annually,  the  Indian 
tribes  or  States  receive  reclamation 
project  construction  giants  and 
administrative  grants  from  their  share  of 
the  Federal  Fund.  Subject  to  OSM 
approval.  Tribes  and  Stales  are  also 
authorized  to  create  special  interest- 
bearing  Tribe  or  State  trust  accounts 
info  which  up  to  10  percent  of  their 


annual  grants  can  be  deposited.  These 
"set-aside"  accounts  may  be  used  to 
achieve  the  priorities  of  section  403(a) 
of  SMCRA  after  September  30,  1995,  or 
be  deposited  into  an  acid  mine  drainage 
abatement  and  treatment  fund. 

Noncoal  AMLR  projects  can  be 
undertaken  by  a  Tribe  or  State  under 
two  scenarios,  both  of  which  are  subject 
to  OSM  approval  in  the  grants  process. 
Prior  to  a  Tribe  or  State  certifying  in 
accordance  with  section  411(a)  of 
SMCRA  that  it  has  completed  the 
reclamation  of  all  eligible  abandoned 
coal  projects,  it  can  expend  Tribal  or 
State  share  monies  for  those  noncoal 
projects  that  are  a  hazard  to  public 
health  and  safety.  After  a  Tribe  or  State 
has  certified  that  it  has  completed 
reclamation  of  all  eligible  abandoned 
coal  projects,  it  can  then  use  the  full 
amount  of  its  Tribal  or  State  share  for 
abandoned  noncoal  mine  land 
reclamation  projects.  Such  noncoal 
projects  include  the  construction  of 
public  facilities  related  to  the  coal  or 
minerals  industry. 

II.  Background  on  the  Navajo  Nation 
Plan 

On  May  16,  1988.  the  Secretar\-  of  the 
Interior  approved,  with  one  exception, 
the  Navajo  Nation  plan  as  originally 
submitted  in  June  1983.  resubmitted  on 
September  6.  1983,  and  amended  in 
February  1988.  General  background 
information  on  the  Navajo  Nation  plan, 
including  the  Secretan's  findings,  the 
disposition  of  comments,  the  decision 
deferring  any  action  on  the  Navajo 
Nation's  proposal  to  assume  the 
emergency  response  authority,  and  the 
approval  of  the  Navajo  Nation  plan  can 
be  found  in  the  May  16,  1988,  Federal 
Register  (53  FR  17186).  Approval  of  the 
Navajo  Nation  plan  is  codified  at  30 
CFR  756.13. 

III.  Proposed  Amendment  and  Request 
for  Concurrence  With  Certification  of 
Completion  of  Coal  Reclamation 

By  letters  dated  April  7  and  22.  1994, 
the  Navajo  Nation  submitted  a  proposed 
amendment  to  its  AMLR  plan  pursuant 
to  SMCRA  (administrative  record  Nos. 
NA-207.  NA-208,  and  NA-212).  The 
Navajo  Nation  submitted  the  proposed 
amendment  at  its  own  initiative  with 
the  intent  of  revising  its  AMLR  plan  so 
it  could  use  AMR  funds  to  reclaim 
remaining  interim  program  coal  sites 
and  for  noncoal  reclamation  purposes, 
including  the  construction  of  public 
facilities.  Interim  program  coal  sites  are 
eligible  lands  and  water  mined  after 
August  3.  1977,  but  prior  to  September 
28.  1984  (the  date  the  permanent 
Federal  regulatory  program  took  effect 
on  Navajo  Nation  lands),  lor  which 


available  funds  for  reclamation  or 
abatement  pursuant  to  a  bond  or  other 
form  of  financial  guarantee  or  from  any 
other  source  are  not  sufficient  to 
provide  for  adequate  abatement  or 
reclamation  at  a  site. 

The  Navajo  Nation  proposed  revisions 
to  its  AMLR  Code  of  1987  at  (1)  the 
introduction  to  the  Navajo  AMLR  Code; 
(2)  Title  I.  section  101,  findings,  and 
section  102,  purposes;  (3)  Title  II. 
sections  201(a),  (b),  (c)  and  (d),  duties  of 
the  Navajo  Abandoned  Mine  Lands 
Reclamation  Department  (NAMLRD); 
and  (4)  Title  IV,  sections  401(a).  (b)(5). 
(b)(6),  (c)(5)  and  (c)(8),  Navajo  AMR 
fund  emd  purposes;  section  402, 
reclamation  fee;  sections  403(a)  and  (b), 
objectives  of  the  fund;  section  404, 
eligible  lands  and  water;  sections  405(a), 
(b),  (c),  and  (f).  Tribal  reclamation 
program;  section  407,  acquisition  and 
reclamation  of  lands  within  tf.e  Navajo 
Nation  adversely  affected  by  past 
mining  practices;  section  408,  liens; 
section  409,  filling  voids  and  sealing 
tunnels;  section  410.  emergency  powers; 
section  411,  certification  of  completion 
of  coal  reclamation;  section  412,  fund 
report;  section  413.  miscellaneous 
powers;  and  section  414,  interagency 
cooperation. 

Tne  Navajo  Nation  also  proposed 
revisions  to  the  Navajo  Nation  Rules 
implementing  the  AMLR  Code  of  1987 
at  (1)  section  II,  Part  D.  subsections  1 
and  2,  reclamation  priorities;  Part  L, 
subsections  1  and  2,  general  reclamation 
requirements;  Part  M,  subsections  1  and 
2,  certification  of  completion  of  coal 
reclamation;  Part  N,  subsection  1, 
eligible  lands  and  water  subsequent  to 
certification;  Part  O,  subsection  1, 
exclusion  of  noncoal  reclamation  sites; 
Part  P,  subsections  1,  2,  and  3,  utilities 
and  other  facilities,  and  (2)  section  III, 
Part  E,  subsection  1,  future  reclamation 
set-aside  program. 

In  addition,  by  letter  dated  May  4, 
1994,  the  President  of  the  Navajo  Nation 
notified  the  Secretary  of  the  Interior  that 
the  Navajo  Nation  was  certifying  that  it 
had  completed  all  of  its  coal 
reclamation  projects  (administrative 
record  No.  NA-213)  and  stated  that 
NAMLRD  intends  to  complete  all 
remaining  priority  1  and  2  coal 
reclamation  projects,  including  interim 
coal  reclamation  projects,  as  required  by 
section  403(a)  of  SMCRA.  Reclamation 
projects  are  funded  under  a  prioritv 
schedule,  such  that  'priority  1  "  projects 
concern  those  that  involve  the 
protection  of  public  health,  safety, 
general  welfare  and  property  from 
extreme  danger  of  the  adverse  effects  of 
coal  mining  practices  while  "priority  2" 
projects  concern  those  that  involve 
protection  of  public  health,  safety,  and 


general  welfare  from  adverse  effects  of 
coal  mining  practices.  The  Navajo 
Nation  submitted  the  request  for  the 
Secretary's  concurrence  with 
certification  of  completion  of  all  knov\-n 
coal-related  problems  with  the  intent 
that,  if  the  Secretary  concurred  with  the 
certification,  the  Nation  would  request 
AMR  funds  to  pursue  projects  under  the 
provisions  of  section  411  of  SMCR,\. 

OSM  announced  receipt  of  the 
proposed  amendment  and  the  Navajo 
Nation's  request  for  the  Secretan,  "s 
concurrence  with  its  certification  of 
completion  of  coal  reclamation  in  the 
May  18,  1994,  Federal  Register  (59  FR 
25852,  administrative  record  No.  NA- 
214).  provided  an  opportunity  for  a 
public  hearing  or  meeting  and  public 
comment  on  the  substantive  adequacy 
of  the  Navajo  Nation's  proposed 
amendment  and  certification,  and 
requested  information  concerning  any 
known  or  suspected  unreclaimed  lands 
and  water  resources  on  Navajo  Nation 
lands  that  would  be  eligible  for 
expenditures  from  the  AMR  fund  under 
the  provisions  of  the  Navajo  Nation  s 
reclamation  program.  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  June  17,  1994. 

IV.  Director's  Findings 

1.  The  Navajo  Nation  Plan 

As  discussed  below,  the  Director  of 
OSM.  in  accordance  with  SMCRA  and 
30  CFR  756.1.  884.15,  and  884.14,  finds 
that  the  proposed  AMLR  plan 
amendment  submitted  by  the  Navajo 
Nation  on  April  7  and  22.  1994.  meets 
the  requirements  of  SMCRA  and  the 
Federal  regulations  at  30  CFR  884.14. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

a.  Nonsubstantive  Revisions  to  the 
Navajo  Nation  AMLR  Code  of  1987 

The  Navajo  Nation  proposed  revisions 
to  the  following  previously-approved 
provisions  of  its  code  that  are 
nonsubstantive  in  nature  and  consist  of 
(1)  minor  editorial,  grammatical,  and 
punctuation  changes.  (2)  recodification. 
(3)  using  the  term  "Nation"  rather  than 
■Tribal"  or  "Tribe  of  Indians"  when 
referring  to  the  Navajo  Nation  and  the 
terms  "Navajo  Abandoned  Mine 
Reclamation  Program"  and  "Navajo 
Abandoned  Mine  Reclamation  Plan  '  for 
the  Navajo  Nation's  reclamation 
program  and  plan,  and  (4)  clarifying  the 
duties  and  responsibilities  of  NA.MLRD, 
Division  of  Natural  Resources,  and 
Office  of  Navajo  Land  Administration  in 
administering  the  AMLR  plan  for  the 
Navajo  Nation  (corresponding  SMC  R.A 
provisions  are  listed  in  parentheses) 
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lu'ruO.ic  II'  m  timriMun  uciii  m  .->.m>  .i\.\i. 

Title  I.  section  101.  FintlinR.<<  (Title  I. 
sMtion  101  of  SMCRA), 

Title  I.  section  102.  fhirposes  (Title  I. 
>u-<tir)n  102  of  SMCRA). 

Title  11.  nections  201(a).  (c)  and  (d),  Outim 
.f  NAMLRD  (Title  II.  section  201  und  Title 
IV.  ««;tion  405(1)  of  SMCKA). 

Title  IV.  sections  401(a)  and  (hl(hl.  NavB)o 
Abandoned  Mine  Reclajnalion  Fund  and 
Purposes  (Title  PV.  «e<  tions  401(h)  and  (b)  of 
SM(3?A). 

Title  IV.  section  402,  Rw.lamation  Fti- 
(Title  IV.  section  402  of  .SMCRA). 

Titlf  IV.  sections  40:i(a)(4).  (.■>)  and  (fi). 
ObxTtives  of  Fund  (Title  IV,  section  403(a) 
of  SMCRA). 

Title  IV.  sections  405(a).  (bl.  (c).  and  (f). 
Tnbel  Reclamatioo  Prognun  (Title  IV. 
sections  40S(b).  (e).  and  (i)  of  SMCRA). 

Title  IV,  sections  407(a),  (c).  (c)(3).  and  (d) 
through  (h).  Acquisition  and  Reclamation  of 
Uinds  Within  the  Navajo  Nation  Adversely 
.Affi><:t»'d  by  Past  Mining  Pra< tiics  (Title  IV 
MHtioii407ofSM(KA), 

Tit)e  IV.  settion  4(»«(a).  Liens  (Title  IV. 
section  408  of  SMt;KA). 

Titld  IV.  sections  409(  i)  iind  (d).  Filling 
Voids  and  Seeling  Tunnels  (Title  IV,  sections 
4U<Ha)and(e)ofSMCKA). 

Title  IV.  section  412.  Fund  Ruport  (Title  IV 
settion  412  of  SM(J*A).  and 

Title  IV.  sections  413(b)  thniugh  (e). 
Mis»:elIaneous  Powers  (Title  IV.  sw.tion  413 
of  SMCRA). 

Rucause  the  proposed  r«visiotis  to 

••d  provisions  of 
live  in  naturp. 
the  l)ir«ctor  tinds  that  the  proposed 
rf!visions  meet  the  requirements  of 
SMCRA.  Accoi^ingly,  the  Dire«;tor 
npprtjvcs  the  proposed  n-  'n 

thj'se  provisions  of  the  N  tion 

AMLR  Code  of  1987 

b  Substantive  Revisions  to  the  Navajii 
Nation  AMLR  Code  of  19H7  and  Navajo 
Nation  Rules  Implei: 
That  Are  Substnntivi  •• 

Corresponding  Provisions  of  SMC;RA 
and  the  Federal  Regulations 

The  Navajo  Nation  prtiposed  r»?visions 
to  the  followmg  stnlions  of  its  code  and 
rules  that  are  substantive  in  nature  and 
contain  language  that  is  substantively 
identir.il  to  the  rpquirtmienls  of  the 
»  orresponding  SMCR\  and  Federal 
regulation  provisions  (li.sted  in 
parentheses). 

Navajo  Nation  AMIR  Co<le  of  19H7 

Titir  II.  s«»ction  20l(bl,  Uutiex  of  NAMLRD 
(Title  II.  section  201  uf  SMCRA). 

Title  IV.  sections  401(L)(r>)  and  (H),  Ndv<i|« 
Abandoned  Mine  Reclamatioa  Fund  and 
I'lirposrs  (Title  IV.  MHtion  401(i )  of  SMCKA). 

Title  IV.  s.-.  iid  (b)iin(l 

deletion  (if  (. I  -  r><  Fund  (Title 

sM  lions  401|.tl  kikI  |(  ^). 

Title  IV.  section  4(V»  i  ^inds  .ind 

W.itKr  (Title  IV.  smtion  404  i»t  .SMCKA. 

Title  IV,  section  409(bl.  Killing  Voids  and 
.Sealing  Tunnels  (Title  IV  se«  Imn  40n(t )  of 
-;M(J<A)  and 


.  .lit:  IV.  section  411.  Certification  (of 
(ktmpktioo  of  Ckjai  Reclamalionl  (Title  IV. 
section  41 1  of  SMCRA). 

Navajo  Nation  Rules: 

11(D)(1)  and  (2).  ReclamaUon  Priorities 
(Title  IV.  sections  403(a)  and  41 1(c)  of 
SMCRA  and  30  CFR  874  13  and  875  15). 

IKDdKal  through  (c)  and  (e)  through  (g) 
find  (2).  General  Reclamation  Requirements 
(Title  IV,  sections  404  and  411(b)  of  SMCRA 
and  30  CFR  874  12  and  875.12), 

Il(MUl)  and  (2).  Certification  of 
Ctimpletion  of  Coal  Reclamation  (Title  IV. 
.S«-ct ions  41 1(a)  and  (f)  of  SMCRA  and  30  CFR 
H75  13and875  15). 

II(N)(1).  Eligible  Lands  and  Water 
Subseqiieiit  to  Certificjition  (Title  IV.  section 
41 1(1)1  of  SMCRA  and  30  CFR  »75.14). 

1I(U)(1).  Exclusion  of  Noncoal  Reclamation 
Sites  (Title  IV.  section  4U(dl  of  S.MCRA  and 
JO  CFR  875. 16). 

il(P)(  1).  (2),  and  (3).  Utilities  and  Other 
Facilities  (Title  IV.  section  411(k)  of  SMCRA 
and  30  CFR  875  15).  and 

IIKEHD.  Future  Reclamation  Jtet-Aside 
l'n>>ir;im  (Title  IV.  section  402(g)(6)  of 
SMCRA  and  .30CTK  873  12) 

Becuiuse  tlie  proposed  revisions  to 
these  sections  of  the  code  and  rules  are 
substantively  identical  to  the 
roiresponding  provisions  of  SMCR^ 
and  the  Federal  regulations,  the  Director 
finds  that  the  proposed  revisions  meet 
the  r*K^Liiremer.ts  of  SMCRA  and  the 
implementing  Fed*  --al  regulation.s, 
Ac«:ordingly.  the  Uirettor  approves  the 
proposed  revisions  to  these  senions  of 
the  Navajo  Nation  AMLR  Code  of  1987 
and  the  implementing  Navajo  Nation 
Rules 

c.  Title  IV.  Section  401(bJ(5).  Interest 
Credited  to  the  AMR  Fund 

T'     *'  '.'  '    ■:!  proposed  new 

laii;  ..;  R  Code  of  1987  at 

Title  IV.  section  401(b)(5)  to  provide 
that  the  Navajo  AMR  Fund  shall  consist, 
in  part,  of  amounts  derived  from 
"interest  cr»»diled  to  the  fund  under 
subsection  (e)  of  se«:tion  401  of 
SMCRA  • 

Se<  tion  401(e)  of  SMCR.\  provides 
that  interest  can  be  earned  on  that 
portion  of  the  Federal  AMR  Fund 
(administered  by  the  Secretary)  not 
re<juired  to  meet  cuirent  withdrawal.s. 
Interest  eame<l  on  the  invested  portion 
of  the  Federal  Fund  is  disliibuted  only 
to  the '^  il  share  of  the  Federal 

Fund.  n,  none  of  the  interest 

earned  on  the  invested  portion  of  the 
Federal  Fund  is  distributed  to  any 
portion  of  the  Tribal  or  Slate  share  of 
the  F'ederal  Fund  whi(ij  each  Tribe  or 
State  receives  in  annual  grants  as 
provided  at  30  CFR  H86.  Section  4til(e) 
of  SMCRA  does  not  restrii.t  a  Tribe  or 
State  from  earning  interest  on  the  AMR 
funil  created  by  a  Tribe  or  State  as  part 
of  its  AMIJ<  program. 


Title  IV.  section  401(b)(5)  of  the 
Navajo  Nation  AMLR  Code  of  1987  is 
interpitJted  to  mean  that  the  interest 
credited  to  the  Navajo  AMR  fund  is  not 
the  interest  earned  on  the  Federal  Fund 
but  is  limited  to  interest  credited  from 
the  deposit  of  other  monies  as  provided 
in  the  Navajo  Nation  AMLR  Code  of 
1987  by  sections  401(b)(2).  (3).  (4).  and 
(6)  which  include  reclamation  fees,  user 
charpes.  donations,  recovered  monies, 
and  other  reclamation  fees  lawfully 
imposed  by  the  Navajo  Nation.  The 
Director  approves  proposed  section 
401(b)(5)  of  the  Navajo  Nation  AMLR 
Code  of  1987  with  the  understanding 
that  the  interest  earned  is  limited  to  the 
aforementioned  monies  deposited  to  the 
Navajo  AMR  fund. 

d  Title  IV.  Section  410.  Emergency 
Powers 

The  Navajo  Nation  proposed  deletion 
of  its  emergency  powers  provisions  at 
Title  IV.  section  410  of  its  AMLR  Code 
of  1987.  Deletion  of  these  provisions  is 
consistent  with  the  approval  of  the 
Navajo  Nation's  i\MLR  plan  (53  FR 
17186.  17190;  May  16,  1988)  where  the 
Secretary  deferred  decision  on  the 
emergency  response  program  pending 
additional  documentation  addressing 
the  spe<;ific  criteria  concerning 
assumption  of  emergency  response 
authority.  De<:ause  the  Navajo  Nation 
did  not  submit  such  additional 
documentation,  the  emergency  powers 
program  was  never  approved.  The 
Director,  tliercfore,  approves  deletion  of 
the  provisions  for  emergency  powers  at 
section  410  of  the  Navajo  Nation  AMLR 
Code  of  1987  and  notes  that  it  is  the 
Navajo  Nation's  intent  to  delete  all 
references  to  emergency  powers  within 
its  AMLR  Code  of  1987. 

e.  Title  IV.  Section  414.  Interagency 
Cxioperation 

The  Navajo  Nation  proposed  new 
language  in  its  AMLR  Code  of  1987  at 
Title  IV.  section  414  to  provide  for 
interagency  crx)peration  in 
implementing  and  administering  the 
provisions  of  the  Navajo  Nation  plan 
"where  such  cT>operation  does  not 
conflict  with  existing  Navajo  Nation 
and/or  appiiuible  federal  laws.  "  Section 
413(a)  of  SMCRA  provides,  in  part,  that 
a  Tril>e  has  the  authority  to  engage  in 
any  work  and  to  do  all  things  neces,sary 
or  expedient  to  implement  and 
administer  the  provisions  of  Title  IV. 
Therefore,  the  limitation  of  interagency 
cooperation  to  instances  where  no 
conflict  with  existing  Navajo  Nation  or 
applic  able  Federal  laws  occur  meets  the 
requirements  of  section  413  of  SMCRA 
A(  c  ordingly.  I  tie  Director  approves 


section  414  of  the  Navajo  Nation  AMLR 
Code  of  1987. 

OSM  notes  that  the  Navajo  Nation 
plan  provides  the  authority  for  the  Tribe 
to  conduct  a  reclamation  program  on 
Navajo  (Indian)  lands  as  that  term  is 
defined  in  section  701(9)  of  SMCRA. 
Indian  lands  occur  within  and  outside 
traditional  reservation  boundaries. 
Although  there  may  be  jurisdictional 
limitations  to  the  Navajo  Nation's 
authority  to  undertake  certain 
reclamation  actions  outside  the 
reservation,  the  Navajo  Nation  plan 
presents  a  variety  of  reclamation 
procedures  and  activities  which  would 
allow  the  Tribe  to  undertake  its 
reclamation  program  without  violating 
the  jurisdictional  rights  of  other  parties. 
Because  certain  lands  within  the 
boundaries  of  the  Navajo  Nation 
Reservation  are  "disputed  lands"  and 
other  lands  are  under  the  control  of  the 
Office  of  the  Navajo  and  Hopi  Indian 
Relocation,  it  is  understood  by  OSM 
that  any  reclamation  or  abatement 
action  proposed  by  the  Navajo  Nation 
will  be  coordinated  with  and  due 
consideration  given  to  concerns  raised 
by  all  parties  asserting  ownership  of 
these  lands. 

f.  Navajo  Nation  II(L)(l)(d).  Interim 
Program  Coal  Sites 

The  Navajo  Nation  proposed  the 
addition  of  provisions  in  its  Navajo 
Nation  Rules  at  II(L)(l)(d)  that  address 
interim  program  coal  sites. 

Section  402(g)(4)  of  SMCRA  provides 
for  the  reclamation  of  interim  coal 
program  sites  and  further  provides  that 
sections  403(a)  (1)  and  (2)  of  SMCRA 
determine  which  sites  to  reclaim. 

The  Navajo  Nation  does  not  have  a 
statutory  requirement  that  addresses 
reclamation  of  interim  program  coal 
sites.  OSM  acknowledges  that  the 
Navajo  Nation  has  submitted  a  grant 
application  in  accordance  with  the 
provisions  of  30  CFR  886  to  fund 
reclamation  of  all  remaining  priority  1 
and  2  abandoned  coal  mine  sites, 
including  interim  program  coal 
reclamation  projects,  as  required  by 
section  403(a)  of  SMCRA.  The  Navajo 
Nation  has  also  demonstrated  to  OSM's 
satisfaction  that  the  Navajo  Nation  AMR 
fund  contains  enough  monies  in  reserve 
to  address  reclamation  of  the  remaining 
sites.  On  this  basis  and  upon  approval 
of  the  proposed  plan  amendment  that  is 
the  subject  of  this  notice,  OSM  will 
begin  reviewing  the  pending  grant 
application.  OSM  also  understands  that 
the  Navajo  Nation  is  in  the  process  of 
revising  its  AMLR  Code  of  1987  to 
provide  for  the  reclamation  of  interim 
program  coal  sites.  The  Director, 
therefore,  approves  the  Navajo  Nation's 


proposed  rule  at  section  11,  Part  L, 
subsection  1(d)  addressing  interim 
program  coal  reclamation. 

2.  Request  for  Concurrence  With 
Certification  of  Completion  of  Coal 
Reclamation 

The  President  of  the  Navajo  Nation 
notified  the  Secretary  of  the  Interior  that 
the  Navajo  Nation  certifies  to  the 
completion  of  all  its  coal  reclamation 
projects.  Section  411(a)  of  SMCRA 
provides  that  the  head  of  an  Indian  tribe 
may  certify  to  the  Secretary  that  all  of 
the  priorities  stated  in  section  403(a)  of 
SMCRA  for  eligible  lands  and  water 
have  been  achieved  and  that  the 
Secretary,  after  notice  in  the  Federal 
Register  and  opportunity  for  public 
comment,  shall  concur  with  such 
certification  if  the  Secretary  determines 
that  such  certification  is  correct. 

Since  the  Secretary's  approval  of  the 
Navajo  Nation  plan,  the  Navajo  Nation 
has  conducted  reclamation  to  correct  or 
mitigate  problems  caused  by  past  coal 
mining.  The  Navajo  Nation  has 
completed  this  reclamation  in  the  order 
of  priority  set  forth  in  section  403(a)  of 
SMCRA.  OSM  acknowledges  that  there 
are  remaining  priority  1  and  2 
abandoned  coal  mirie  sites  yet  to  be 
reclaimed  by  the  Navajo  Nation,  but 
upon  approval  of  the  grant  application 
submitted  by  the  Navajo  Nation  in 
accordance  with  30  CFR  886  and  as 
discussed  in  finding  No.  I.e.  above,  the 
Navajo  Nation  will  have  addressed  all 
known  remaining  pre-SMCRA  and 
interim  program  abandoned  coal  mine 
lands. 

Based  upon  the  Navajo  Nation's  May 
4. 1994,  certification,  and  the  absence  of 
any  known  unreclaimed  coal-related 
impacts,  the  Director  of  OSM,  on  behalf 
of  the  Secretary,  concurs  with  the 
Navajo  Nation's  certification  that  all 
coal-related  abandoned  mine  land 
problems  have  been  abated  or 
reclaimed,  and  finds  that  the  Navajo 
Nation  has  satisfied  the  requirements  of 
section  403  of  SMCRA.  If  a  coal  problem 
occurs  or  is  identified  in  the  future,  the 
Navajo  Nation  would  have  to  seek 
immediate  funding  to  reclaim  the  coal- 
related  problem.  Concurrence  with  the 
Navajo  Nation's  certification  of 
completion  of  coal  reclamation  means 
that  the  Navajo  Nation  may  now  use 
annual  grants  made  available  under 
section  402(g)(1)  of  SMCRA  to  carry  out 
activities  or  construction  of  specific 
public  facilities  related  to  the  coal  or 
minerals  industry  in  accordance  with 
section  411(f)  of  SMCRA. 


rv.  Siunmary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM,  and  OSM's  responses 
to  them. 

1.  Public  Comments 

Pursuant  to  section  411  of  SMCRA 
and  30  CFR  884.15(a)  and  884.14(a)(1), 
OSM  invited  public  com.ment  and 
provided  an  opportunity  for  a  public 
hearing  on  the  Navajo  Nation's 
proposed  amendment  and  certification 
of  completion  of  coal  reclamation 
(administrative  record  No.  NA-214).  No 
public  comments  were  received,  and 
because  no  one  requested  an 
opportunity  to  testify  at  a  public 
hearing,  no  hearing  was  held. 

2.  Agency  Comments 

Pursuant  to  30  CFR  884.15(a)  and 
884.14(a)(2),  OSM  solicited  comments 
on  the  proposed  amendment  and 
request  for  concurrence  w  ith  the  Navajo 
Nation's  certification  of  completion  of 
coal  reclamation  from  Federal,  State, 
and  Tribal  agencies  w  ith  an  actual  or 
potential  interest  in  the  Navajo  Nation 
plan  (administrative  record  Nos.  NA- 
209andNA-215).  V 

Navajo  Environmental  Protection 
Administration  (Navajo  EPA) 

Navajo  EPA  stated  that  the  proposed 
amendment  of  the  Navajo  Nation  plan 
differed  from  SMCRA  and  provided 
comments  in  a  letter  dated  May  27, 1994 
(administrative  record  No.  NA-219). 
including  editorial  comments  p)ertaining 
to  the  specific  language  proposed  in  the 
plan  amendment  and  suggestions  on 
how  to  improve  such  language.  These 
editorial  comments  are  available  in  the 
administrative  record  for  this 
amendment,  and  a  copy  has  been 
provided  to  the  Navaio  Nation. 
However,  because  the.'-.e  comments  are 
nonsubstantive  in  nature,  OSM  has  not 
addressed  them  below. 

(1)  Navajo  EPA  stated  that  the  title  of 
the  Navajo  Nation  plan  should  be 
changed  to  the  "Navajo  Abandoned 
Mine  Lands  Reclamation  Plan"  to 
clarify  that  the  plan  refers  only  to 
abandoned  mine  land  reclamation,  and 
not  to  any  active  mines,  over  which 
NAMLRD  has  no  jurisdiction.  OSM 
responds  that  the  Navajo  Nation's 
Reclamation  Plan  is  approved  imder 
Title  IV,  Abandoned  Mine  Reclamation, 
of  SMCRA  and  not  under  Title  V, 
Control  of  the  Environmental  Impacts  of 
Surface  Coal  Mining,  which  provides 
the  authority  for  States  to  administer 
coal  mining  regulat  jr,'  programs.  No 
legislation  exists  granting  Indian  tribes 
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the  authunty  lu  ruguUtu  oo<t]  utiiktiig  uii 
Indian  lands. 

(2)  Navajo  EPA  indicated  that  the  plan 
amendment  did  not  incorporate 
standards  to  b«  used  by  NAMLRD  for 
air.  water,  soil,  mdioactivity.  and  other 
topics,  when  deciding  whether  a  site 
has  betm  completely  re<:laimed.  Title  FV 
of  SMCRA  and  the  implementing 
Federal  regulations  do  not  require 
specific  reclamation  standards.  OSM, 
during  field  reviews,  provides  the 
necessary  oversight  to  ensure  that 
projects  funded  using  AMR  funds  meet 
the  goals  established  when  funding  was 
approved. 

n)  Navajo  EPA  suggested  that  section 
II(D)(l)(a-e)  of  the  Navajo  Nation  Rules 
concerning  rtMiiamation  priorities  may 
need  a  clarifying  statement  to  indicate 
that  "Priority  A"  is  the  same  as  "priority 
1."  and  so  forth,  as  used  in  SMCRA  hnd 
by  NAMLRD  (to  designate  priorities  of 
eligible  lands  and  water  for 
oxpenditurps  from  the  Navajo  AMR 
fund).  OSM  agrees  that  a  clarifying 
stattnnent  would  be  helpful,  but  the 
dual  designations  are  not  so  confusing 
as  to  affect  their  implementation. 

(4)  Navajo  EPA  expressed  concern 
that  section  II(L)(1)  of  the  Nav.  i 

Rules  pertaining  to  general  re< 
requirements  does  not  state  that  the 
eligibility  n^quirements  are  set  under 
SMCRA  and  were  not  devised  by  the 
Navajo  Nation.  OSM  responds  that, 
while  the  Navajo  Nation  Rules  do  not 
specifically  reference  SMCRA  in  this 
section,  these  rules  implement  the 
Navajo  Nation  AMLR  Code  of  1987 
which  is  the  Navajo  Nation's 
counterpart  to  SMCRA.  The  eligibility 
requirements  established  by  these  rules 
are  consistent  with  se<.iion  404  of 
SMC^IA.  Therefore,  a  spetiific  referfnce 
totliisSN'  11  is  not  necessary. 

(SINd^  rd  that  t>ecause  it 

had  found  no  mdication  that  any 
"State"  has  held  a  reclamation  bond  for 
mining  activities  conducted  within  the 
Navajo  Nation,  the  word    State"  in  the 
Navajo  Nation  Rules  at  section 
ll(L)(2)(b)(3)  concerning  ret:lamation 
bonds  should  be  deleted.  This  is  an 
editorial  comment,  and  the  implication 
that  tho  State  may  hold  a  bond  for 
nH:lamation  activities  on  Navajo  Nation 
lands  is  immaterial. 

(6)  Navajo  EPA  commented  that 
sfdion  II(M)(2)  of  the  Navajo  Nation 
Rules,  which  states  that  "|f|ollowing  the 
concurrence  by  the  Director  (with  the 
Navajo  Nation's  certification  of 

lielion  of  coal  re<:Iamation|.  the 
on  may  implement  a  nnncoal 
reclamation  program  pursuant  to  the 
provisions  of  section  411  of  SMCRA.  ' 
should  be  revised  to  clarify  that  the 
"Direc:tor"  is  the  Director  of  OSM 


VMi.ic  r.dvjju  Ll'As  comment  is 
consistent  with  section  411  of  SMCRA. 
which  indicates  that  the  Secretary  (in 
this  case,  the  Director  of  OSM  for  the 
Secretary)  has  the  authority  to  concur 
with  a  Tribe's  or  State's  certification. 
OSM  does  not  find  it  neces.sary  to 
require  the  Navajo  Nation  to  revise  this 
rule.  In  requesting  the  Secretary's 
concurrence  on  the  Director  of 
NAMLRD's  certification  of  completion 
of  coal  reclamation,  the  Navajo  Nation 
has  complied  with  section  411  of 
SMCRA. 

(7)  Navajo  EPA  stated  that  the 
reference  to  "the  Act  "  in  section 
Il(P)(l)(c)  of  the  Navajo  Nation  Rules 
concerning  utilities  and  other  facilities 
is  unclear.  OSM  interprets  the  term  "the 
Aci  "  as  used  in  this  rule  to  be  the 
Navajo  Nation  AMLR  Code  of  1987  and 
does  not  agree  with  the  statement  by 
Navajo  EPA  that  such  term  is  unclear. 

(8)  Navajo  EPA  felt  that  section  III(E) 
of  the  Navajo  Nation  Rules  pertaining  to 
creation  of  a  future  reclamation  set- 
aside  program  did  not  clearly  indicate 
what  happens  to  Navajo  AMR  funds 
after  all  known  coal  reclamation  has 
been  completed.  Navajo  EPA  asked 
whether  tho  monies  will  become  general 
funds,  sub(e<.-t  then  to  reappropriation 
by  the  Navajo  Nation  Council  and 
whether  the  funds  can  be  used  for 
purposes  other  than  coal  reclamation. 
As  discussed  in  finding  No.  2  above, 
upon  concurrence  by  the  Director  of 
OSM  with  the  Navajo  Nation's 
certification  of  completion  of  coal 
reclamation,  the  Navajo  Nation  may.  in 
a<  (  nrdance  with  section  411(f)  of 
S.MCRA.  request  AMR  grant  monies 
from  OSM  to  pursue  public  facilities 
proje<:ts  related  to  coal  or  mineral 
development.  The  Navajo  Nation  cannot 
rwappropriate  these  monies  for  uses 
oilier  than  what  has  been  approved  by 
OSM. 

(9)  Navajo  EPA  stated  that  because 
NAMLRD  had  already  received  Council 
approval  for  the  revised  code,  its  review 
seems  af^er  the  fact  unless  suggested 
revisions  are  also  put  through  the  SAS 
(signature  approval  sheet)  process  and 
presented  to  the  Council.  As  required  by 
in  CFR  884.15  and  884.14.  OSM  must 
approve  the  Navajo  Nation  plan 
amendment,  of  which  the  Navajo  Nation 
AMLR  Code  of  1987  is  a  part,  before  it 
is  effective.  If  Navajo  EPA  identified 
inconsistencies  between  the  code  and 
SMCRA  and  the  implementing  Federal 
regulations,  OSM  would  require  the 
Navajo  Nation  to  revise  its  AMLR  Code 
of  1987. 

(1(1)  Navajo  EPA  expres-sed  concern 
that  although  NAMLRD  prepares  all 
environmental  documents  required 
under  Federal  law,  the  documents  are 


only  re\  lewed  by  OSM.  t)ut  nmie  of  the 
documents  are  reviewed  by  Navajo  EPA. 
as  required.  This  comment  concerns 
Tribal  policy  and  procedures,  which  are 
not  inconsistent  with  the  requirements 
of  SMCRA  and  the  Federal  regulations. 

(11)  Navajo  EPA  noted  that  Title  11. 
setrtion  201(d)  of  the  Navajo  Nation 
AMLR  Code  of  1987  provides  that 
NAMLRD  shall  be  protected  from  suite 
by  sovereign  immunity,  and  that  no 
employee  can  waive  this  immunity. 
However,  Navajo  EPA  suggested  that 
this  right  may  be  abrogated  by  the 
Federal  government  as  provided  in 
section  405(  1 )  of  SMCRA.  Section 
405(1)  of  SMCRA  provides  for  Tribe  or 
State  immunity  from  lawsuits  except 
those  resulting  from  gross  negligence  or 
intentional  misconduct  by  the  "Tribe  or 
State,  so  to  the  extent  that  the  Tribe  or 
State  is  liable  under  Federal  law.  it  is 
held  liable.  Therefore.  OSM  responds 
that  the  sovereign  immunity  claimed  by 
the  Navajo  Nation  extends  to  all  liability 
situations  except  those  involving  gross 
negligence  or  intentional  mist;onduct  by 
the  Navajo  Nation. 

(12)  Title  IV,  section  401(b)(2)  of  the 
Navajo  Nation  AMLR  Code  of  1987 
indicates  that  the  Navajo  AMR  fund 
.shall  consist  of  monies  deposited  in  the 
fund  from  sources  including  any  user 
charges  imposed  by  the  Navajo  Nation 
on  or  for  land  reclaimed  pursuant  to  the 
code,  after  expenditures  for 
maintenance  have  been  deducted. 
Navajo  EPA  asked  that  the  type  of  user 
charges  be  clarified,  because  the  code 
does  not  specify  if  these  charges  refier  to 
grazing  or  other  non-mining  activities, 
whether  fees  are  already  appropriated  to 
other  departments,  what  maintenance 
expenditures  are  being  referred  to.  and 
who  will  conduct  said  maintenance. 
Navajo  EPA  stated  that  this  section  was 
copied  dire<ily  from  SMCRA  and  may 
have  limited  rt'levance  as  applied  to  the 
Navajo  Nation.  Specific  criteria 
pertaining  to  the  type  of  user  charges, 
appropriation  of  fees,  and  maintenance 
are  not  addressed  in  Title  IV  of  SMCRA 
or  the  implementing  Federal 
regulations.  Therefore,  decisions  made 
by  the  Navajo  Nation  regarding  user 
charges  it  imposes  under  its  AMLR 
program  are  limited  only  to  the  extent 
that  they  are  not  inconsistent  with 
SMCRA.  Because  this  provision  of  the 
Navajo  Nation  AMLR  Code  of  1987  is 
substantively  identical  to  section 
401(b)(2)  of  SMCRA.  it  meets  the 
requirements  of  SMCRA. 

(13)  Title  IV.  section  401(b)(6)  of  the 
Navajo  Nation  AMLR  Code  of  1987 
indiciites  that  the  AMR  fund  shall 
consi.st  of  monies  deposited  in  the  fund 
from  sources  including  "all  other 
reclamation  fees  lawfully  imposed  by 


the  Navajo  Nation."  Navajo  EPA 
expressed  concern  that  the  statement 
"ail  other  reclamation  fees"  is  extremely 
broad,  and  wondered  if  it  is  meant  to 
include  reclamation  fees  for  active  coal 
and  non-coal  mines,  for  sand  and  gravel, 
or  oil  and  gas  activities;  whether  it 
applies  only  to  reclamation  bonds  held 
by  the  Nation,  or  by  Federal  agencies; 
and  suggested  that  it  is  in  direct  conflict 
with  regulations  outlining  how  those 
fees  are  held  and  allocated.  Section  402 
of  SMCRA  provides  for  payment  of  a 
reclamation  fee  on  mined  coal  to  be 
deposited  in  the  Federal  AMR  Fund. 
SMCRA  and  the  implementing  Federal 
regulations  do  not  require  the  paj-ment 
of  any  additional  fees  and  do  not  restrict 
a  Tribe  or  State  from  collecting  other 
kinds  of  reclamation  fees.  Therefore,  for 
these  reasons  and  for  the  same  reasons 
di.scussed  in  comment  No.  12  above. 
OSM  finds  this  provision  of  the  Navajo 
Nation  AMLR  Code  of  1987  to  be 
consistent  with  section  401(b)  of 
SMCRA. 

(14)  Navajo  EPA  pointed  out  a 
typographical  error  in  Title  IV,  section 
(401)(c)(l)  of  the  Navajo  Nation  AMLR 
Code  of  1987.  The  phrase  "prevent 
abatement"  should  be  "prevention, 
abatem.ent  •    *   *"  as  in  the  counterpart 
section  401(c)(1)  of  SMCRA.  OSM 
agrees  with  Navajo  EPA  in  its  comment 
and  recommends  that  the  Navajo  Nation 
review  its  plan  amendment  to  correct 
grammatical,  punctuation,  and 
typographical  errors  and 
inconsistencies. 

(15)  Navajo  EPA  stated  that  it  would 
be  in  the  Navajo  Nation's  best  interests 
if  NAMLRD  inventoried  and  listed  their 
priority  3.  4.  5.  and  6  projects,  since  that 
would  include  all  public  facilities 
projects.  This  comment  was  not  made  in 
reference  to  a  specific  provision  of  the 
Navajo  N.ition  AMLR  Code  of  1987  or 
the  NavEjo  Nation  Rules;  however,  the 
comment  appears  to  be  directed  at 
noncoal  reclamation  and  having 
NAMLRD  complete  an  inventorv  and 
list  of  public  facihties  projects.  A  Tribe 
or  State  is  required  only  to  inventory 
priority  1  and  2  coal  sites  in  accordance 
with  section  403(a)  of  SMCRA. 
NAMLRD,  in  accordance  with  section 
403(c)  of  SMCRA,  has  already 
inventoried  priority  1  and  2  coal  sites. 
Navajo  EPA  also  stated  that  it  is 
interested  in  receiving  a  copy  of  the 
inventory  of  priority  1  and  2  sites  to 
assist  it  in  ongoing  abandoned  uranium 
mine  joint  reclamation  projects.  OSM 
suggests  that  Navajo  EPA  request  the 
information  from  NAMLRD  or  contact 
OSM's  Albuquerque  Field  Office. 

(16)  Navajo  EPA  suggested  that  since 
section  405(f)(7)  of  SMCRA  requires 
NAMLRD  to  report  to  OSM  annually  on 


projects  funded  under  the  previous 
year's  grant.  Title  IV,  section  405(f)  of 
the  Navajo  Nation  AMLR  Code  of  1987 
should  be  revised  to  require  that  the 
same  kind  of  information  be  provided  to 
the  Division  of  Natural  Resources  and 
the  Navajo  Nation  Council  at  the  same 
time  such  information  is  reported  as 
required  under  SMCRA.  OSM  responds 
that  the  Navajo  Nation  is  complying 
with  SMCRA  reporting  requirements, 
and  if  Navajo  EPA  requires  information 
contained  in  the  documentation 
provided  by  NAMLRD  to  OSM  on  an 
annual  basis,  then  Navajo  EPA  should 
request  this  information  directly  from 
NAMLRD. 

(17)  Navajo  EPA  expressed  concern 
that  Title  IV.  section  407  of  the  Navajo 
Nation  AMLR  Code  of  1987  pertaining 
to  acquisition  and  reclam.ation  of  lands 
adversely  ckffected  by  past  mining 
practices  does  not  clearly  state  whether 
its  provisions  apply  only  to  private 
lands  within  the  Navajo  Nation 
boundaries,  or  to  lands  such  as  homesite 
leases,  and  individual  allotments. 
Section  407  of  SMCRA  does  not  specify 
the  applicability  of  its  provisions  as 
they  relate  to  Indian  lands.  However, 
the  Navajo  Nation's  jurisdiction  over 
Navajo  Nation  lands  was  clearly  defined 
in  the  approval  of  the  Navajo  Nation 
plan  (53  FR  17186. 17187;  May  16. 
1988)  and  is  addressed  in  finding  No. 
I.e. 

(18)  Navajo  EPA  stated  that  Title  IV. 
section  411(a)  of  the  Navajo  Nation 
AMLR  Code  of  1987  should  be  changed 
to  be  consistent  with  the  Navajo  Nation 
Rules  and  provide  that  the  Navajo 
Nation  President  will  certify  completion 
of  coal  reclamation  rather  than  the 
Director  of  NAMLRD.  Section  411(a)  of 
SMCRA  provides  that  the  head  of  an 
Indian  tribe  will  certify  to  the 
completion  of  coal  reclamation.  The 
request  from  the  Navajo  Naion  for  the 
Secretary's  concurrence  with  its 
certification  of  completion  of  coal 
reclamation  was  made  by  the  President 
of  the  Navajo  Nation,  which  meets  the 
requirements  of  section  411(a)  of 
SMCRA  and  which  is  the  tribal 
authority  Navajo  EPA  asserted  should 
make  the  certification.  Therefore, 
although  consistency  between  the 
Navajo  Nation  AMLR  Code  of  1987  and 
Navajo  Nation  Rules  is  desirable,  it  is 
not  an  issue  in  this  instance. 

(19)  Navajo  EPA  stated  that 
agreements  for  cooperative  projects  by 
the  Navajo  Nation  with  any  Federal  or 
State  agency  should  be  entered  into 
with  the  advice  of  the  Navajo  Nation 
Department  of  Justice  and  the  Division 
of  Natural  Resources,  in  addition  to  the 
Intergovernmental  Relations  Committee 
and  Resources  Committee  of  the  Navajo 


Nation  Council  already  indicated  in 
Title  rV,  section  413(b)  of  the  Navajo 
Nation  AMLR  Code  of  1987.  SMCRA 
does  not  require  Tribes  or  States  to 
conform  to  a  specific  administrative 
process  but  does  provide  the  power  and 
authority  to  engage  in  cooperative 
projects.  (See  finding  No.  I.e.)  OSM 
reviews  any  cooperative  projects  during 
its  annual  oversight  of  the  Navajo 
Nation  plan  and  AMLR  grant  program 
and  determines  at  that  time  whether 
such  projects  are  conducted  in  a  manner 
that  meets  the  requirements  of  SMCRA 
and  the  implementing  Federal 
regulations. 

(20)  Navajo  EPA  stated  that  Title  IV, 
section  413(d)  of  the  Navajo  Nation 
AMLR  Code  of  1987  should  require  that 
NAMLRD  will  timi  over  management 
and  operation  of  water  treatment 
facilities  to  the  appropriate  Tribal 
department,  which  will  have  the 
continuing  staffing  and  expertise  to  run 
said  facilities  in  perpetuity.  This 
provision  of  the  code  is  substantively 
identical  to  section  413(d)  of  SMCPw^. 
SMCRA  does  not  require  that  the 
management  and  operation  of  such  a 
treatment  plant  be  turned  over  to 
another  agency  for  continued 
management  and  operation.  The 
administration  of  the  Navajo  Nations 
AMLR  program  is  addressed  during 
OSM's  annual  oversight  and  any 
deficiencies  in  the  program  are  handled 
through  the  oversight  process.  If.  during 
oversight,  OSM  determines  that  a 
problem  exists  with  effective 
management  of  any  part  of  the  program, 
OSM  would  require  resolution  of  the 
problem. 

U.S.  Environmental  Protection  Agency 
(EPA) 

EPA  responded  on  June  13,  1994. 
with  the  following  comments 
(administrative  record  No.  NA-220). 

(1)  EPA  commented  that  the  Navajo 
Nation  plan  does  not  address  or 
reference  environmental  requirements 
that  may  be  applicable  under  the 
National  Environmental  Policy  Act 
(NEPA)  and  that  sites  found  to  pose  an 
environmental  problem  should  be 
coordinated  through  NEPA  to  identify 
the  appropriate  clean  up  remedies  and 
standards.  OSM  responds,  as  it  did  at 
comment  No.  2  of  the  Navajo  EP.A 
comments,  that  Title  IV  of  S.MCRA  and 
the  implementing  Federal  regulations 
do  not  require  specific  reclamation 
standards.  Prior  to  the  Navajo  Nation 
initiating  AMLR  construction  projects, 
OSM  complies  with  the  requirements  of 
NEPA  to  identify  environmental 
impacts  and  mitigation  measures. 

(2)  EPA  commented  that  the  authority 
for  certify  ing  the  completion  of  coal 


Forli 


ll      \?  o^iidaw 


I    \1  >-A      x::.c\      VT>^      ■•o/?     t    *t*^ 


♦  'J1B4    FpHpral  Rpnistrr  '  Vol    59.  No.  186  /  Tuesday.  September  27.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  186  /  Tuesday.  September  27.  1994  /  Rules  and  Regulations    49185 


reclamation  resides  with  the  President 
of  the  Navajo  Nation  but  that  section 
411(a)  of  the  Navajo  Nation  AMLR  Code 
of  1987  assigned  the  authority  for  the 
certification  to  the  Director  of  NAMLRD. 
As  stated  in  response  to  the  same 
comment  by  Navajo  EPA  (comment  No. 
18).  OSM  responds  that  the  request  for 
concurrence  with  the  Navajo  Nations 
certiTication  was  actually  submitted  by 
the  President  of  the  Navajo  Nation  in 
compliance  with  section  411(a)  of 
SMCRA  and  in  conformance  with  EPAs 
comment  on  which  tribal  authority 
should  make  the  certification. 

(3)  EPA  expressed  concern  that  the 
Navajo  Nation  AMLR  Code  of  1987  does 
not  provide  for  the  Secretary's 
concurrence  with  the  certification  of 
completion  of  coal  reclamation.  SMCRA 
provides  that  the  Secretary  shall  concur 
with  a  Tribe's  or  State's  certification  of 
completion  of  coal  reclamation. 
Therefore.  OSM  responds  that  the 
Navajo  Nation  plan  does  not  require 
revision  for  an  action  taken  by  the 
Secretary. 

(4)  EPA  stated  that  it  had  understood 
that  NAMLRD's  Reclamation  Plan 
would  be  revised  to  include  work  at 
priority  3  abandoned  uranium  mine 
sites,  meaning  NAMLRD  would  conduct 
work  on  abandoned  uranium  mine  sites 
that  exhibited  environmental  hazards 
and  degradation.  EPA  stated  further  that 
it  appeared  no  priority  had  be«n 
assigned  to  uranium  sites  in  the  Navajo 
Nation  Rules  at  11(D)(2).  pertaining  to 
noncoal  reclamation  priorities  prior  to 
certification. 

Section  403(a)  of  SMCR.^  provides, 
prior  to  certification  of  completion  of 
coal  reclamation,  that  "priority  3"  is  the 
restoration  of  lands  and  water  and  the 
environment  previously  degraded  by 
adverse  effects  of  coal  mining  practices. 
After  certification.  se<.iion  41 1(c)  of 
SMCRA  provides  that  priority  3  is  the 
restoration  of  lands  and  water  and  the 
environment  previously  degraded  by  the 
adverse  effects  of  mineral  mining  and 
processing  practices.  Title  IV  of  SMCRA 
does  not  prioritize  noncoal 
commodities,  and  .sections  411  (e)  and 
(f)  of  SMCRA  provide  that  community 
impact  assistance  and  public  facilities 
projects  may  be  undertaken  as  they 
relate  to  the  priorities  for  nom  oal 
reclamation.  In  this  notice,  OSM  found 
that  the  Navajo  Nation  plan  has  hcon 
revised  to  meet  the  requirements  of 
SMCRA  and  the  implementing  Federal 
regulations  for  noncoal  reclamation 
subsequent  to  certification.  OSM  is 
aware  that  EPA.  among  others, 
continues  to  work  with  the  Navajo 
Nation  to  develop  a  plan  to  address 
abandoned  uranium  mine  sites. 


(5)  EPA  asked  that  the  Navajo  Nation 
clarify  provisions  of  its  AMLR  Code  of 
1987  and  the  Navajo  Nation  Rules  to 
provide  that  the  Nation's  President  has 
the  authority  to  undertake  action  at  a 
noncoal  site  before  certification  of 
completion  of  coal  reclamation.  The 
rules  provide  that  this  authority  resides 
with  the  President  of  the  Navajo  Nation, 
but  the  code  allows  the  Director  of 
NAMLRD  to  conduct  reclamation 
activities  and  take  other  remedial 
actions  on  noncoal  sites.  This  comment 
is  immaterial  in  light  of  the  Secretary's 
concurrence  in  this  notice  with  the 
Navajo  Nation's  certification  of 
completion  of  coal  reclamation  on 
Navajo  Nation  lands. 

(6)  In  a  related  manner,  EPA 
suggested  that  the  community 
participation  process  for  reclamation  at 
noncoal  sites  is  not  consistent  between 
provisions  of  the  Navajo  Nation  AMLR 
Code  of  1987  and  the  Navajo  Nation 
Rules.  Specifically.  EPA  asked  what 
mechanism  ensures  that  a  request  for 
noncoal  reclamation  to  the  Director  of 
NAMLRD  will  reach  the  President  who 
has  authority  to  request  reclamation  at 
noncoal  sites  and  what  feedback 
mechanism  existed  to  inform  the 
community  of  what  actions  will  be 
taken.  OSM.  in  approving  the  proposed 
Navajo  Nation  plan  amendment  that  is 
the  subject  of  this  notice,  has 
determined  that  the  Tribe's  public 
participation  process  for  determining 
the  priority  of  community  assistance 
projects  meets  the  requirements  of 
SMCRA  and  the  implementing  Federal 
regulations. 

(7)  Finally.  EPA  stated  that  there 
appear  to  be  no  check-and-balance 
systems  between  NAMLRD  and  Navajo 
EPA.  NAMLRD  and  the  Division  of 
Natural  Resources,  and  NAMLRD  and 
OSM.  EPA  fet}ls  systems  are  needed  to 
ensure  inter-  and  intra-govemmental 
consistency  and  harmony  within  the 
Navajo  Nation's  various  programs. 
SMCRA  does  not  require  coordination 
between  Tribal  agencies  but  does 
provide  for  interagency  cooperation  at 
section  414.  The  Navajo  Nation  AMLR 
Code  of  1987  provides  a  similar 
provision  at  section  414.  Therefore, 
OSM  responds  that  it  is  up  to  the  Navajo 
Nation  itself  to  determine  how  its 
various  departments  will  interact, 
coordinate,  and  establish  and  maintain 
relationships  that  are  conducive  to 
meeting  the  requirements  of  the  Navajo 
Nation  plan.  Coordination  between  the 
Tribe  and  OSM  already  occurs  as 
required  by  SMCRA  and  the  Federal 
regulations.  OSM  also  responds  that  it 
provides  input  into  these  relationships 
through  oversight  of  the  Navajo  Nation's 
AMLR  program. 


Other  Agencies 

By  letter  dated  May  5.  1994.  the  Utah 
State  Historical  Society  provided  the 
concurrence  of  the  Utah  Preservation 
Office  with  the  determination  that  no 
part  of  the  amendment  pertains  to 
cultural  resources  (administrative 
record  No.  NA-216). 

The  Arizona  State  Historic 
Preservation  Office  (SHPO)  responded 
on  June  1, 1994.  that  it  assumed  OSM 
had  the  concurrence  of  the  Navajo 
Nation  Historic  Preservation 
Department  (NNHPD)  as  to  a 
determination  of  no  effect  on  cultural 
resources  under  the  National  Historic 
Preservation  Act  of  1966  with  respect  to 
the  consultation  requirements  of  36  CFR 
Part  800.  Therefore,  it  would  defer  the 
determination  of  no  effect  on  the 
NNHPD  (administrative  record  No.  NA- 
218). 

Based  upon  the  Arizona  SHPO 
response,  OSM  contacted  NNHPD  on 
June  28,  1994.  NNHPD  stated  it  had 
elected  not  to  respond  and  presimied 
that  OSM  would  proceed  as  if  a 
determination  of  no  effect  was  in  place 
(administrative  record  No.  NA-221). 
OSM  is  not  aware  of  any  adverse  effects 
on  cultural  resources  that  would  result 
from  the  proposed  amendment  and 
certification  of  completion  of  coal 
reclamation,  and  on  this  basis,  OSM  is 
proceeding  with  its  decision  on  the 
Navajo  Nation  submission. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves  the  Navajo  Nation's 
proposed  amendment  as  submitted  on 
April  7  and  22,  1994. 

As  discussed  in  finding  No.  l.a.,  the 
Director  approves  nonsubstantive 
revisions  to  the  Navajo  Nation  AMLR 
Code  of  1987  at  sections  101,  102,  401, 
402.  403.  405,  407,  408.  409.  412,  and 
413. 

As  discussed  in  finding  Nos.  l.b.,  c. 
d..  and  e..  the  Director  approves 
substantive  revisions  to  the  Navajo 
Nation  AMLR  Code  of  1987  at  sections 
201. 401. 403, 404, 409,  410,  411.  and 
414. 

As  discussed  in  finding  Nos.  l.b  and 
f..  the  Director  approves  substantive 
revisions  to  the  Navajo  Nation  Rules  at 
Section  II.  Parts  D,  L,  M.  N,  O,  and  P, 
and  Section  III,  Part  E. 

The  Director  approves  the  proposed 
revisions  of  the  Navajo  Nation  AMLR 
Code  of  1987  and  Navajo  Nation  Rules 
implementing  the  code  with  the 
provision  that  they  be  fully  promulgated 
in  identical  form  to  the  code  and  rules 
submitted  to  and  reviewed  by  OSM  and 
the  public. 

The  Director  of  OSM,  on  behalf  of  the 
Secretary,  also  concurs  with  the  Navajo 


Nation's  certification,  as  submitted  by 
the  Nation  on  May  4, 1994,  that  all 
abandoned  coal  mine  related  problems 
have  been  abated  or  reclaimed  under  its 
AMLR  plan  in  accordance  with  Title  IV 
of  SMCRA. 

The  effect  of  the  Director's 
concurrence  with  the  Tribe's 
certification  is  to  allow  the  Navajo 
Nation  to  use  its  AMR  funds  for 
community  impact  assistance  and 
construction  of  public  facilities  in  areas 
of  the  Navajo  Nation  lands  impacted  by 
coal  or  minerals  development,  mining, 
or  processing  as  provided  in  section  411 
of  SMCRA. 

The  Director  is  codifying  this  AMLR 
plan  decision  and  concurrence  with  the 
Navajo  Nations  certification  of 
completion  of  coal  reclamation  at  30 
CFR  Part  756.14.  The  Director  is  also 
taking  this  opportunity  to  revise  the 
addresses  at  30  CFR  756.13  for  OSM  and 
the  Navajo  Nation. 

VII.  Procedurai  Determinations 


1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  Tribal  AMLR  plans 
and  revisions  thereof  since  each  such 
plan  is  drafted  and  promulgated  by  a 
specific  Tribe,  not  by  OSM.  Decisions 
on  proposed  Tribal  AMLR  plans  and 
revisions  thereof  submitted  by  a  Tribe 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  rv  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  the  applicable  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

3.  National  Emironxnental  Policy-  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  Tribal  AMLR 
plans  and  revisions  thereof  are 
categorically  excluded  from  compliance 
with  the  National  Environmental  Policy 
Act  (42  U.S.C.  4332)  by  the  Manual  of 
the  Department  of  the  Interior  (516  DM 
6,  appendix  8,  paragraph  8.4B(29)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 


Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  Tribal  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  Federal  regulations  for  which  an 
economic  analysis  was  prepared  and 
certification  made  that  such  regulations 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Accordingly,  this  rule 
will  ensure  that  existing  requirements 
established  by  SMCRA  or  previously 
promulgated  by  OSM  will  be 
implemented  by  the  Tribe.  In  making 
the  determination  as  to  whether  this 
rule  would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analvses  for 
the  corresponding  Federal  regulations. 

VIII.  List  of  Subjects  in  30  CFR  Part  75? 

Abandoned  mine  land  reclamation 
program,  Indian  lands. 

Dated:  September  15, 1994. 
Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VIL 
Subchapter  E  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  756— NAVAJO  NATION 

1.  The  authority  citation  for  Fart  756 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  Pub. 
L.  100-71. 

2.  With  the  exception  of  the  first 
sentence,  §  756.13  is  revised  to  read  as 
follows: 

§756.13     Approval  of  the  r*avaio  Nation's 
Atjandoned  Mine  Lartd  Plan. 


Copies  of  the  approved  plan  are 
available  at: 

Albuquerque  Field  Office,  Office  of 
Surface  Mining,  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  310,  Albuquerque.  New 
Mexico  87102,  Tefephone:  (505)  766- 
1486. 

The  Navajo  Nation.  Navajo  Abandoned 
Mine  Land  Reclamation  Department, 
P.O.  Box  308,  Window  Rock,  Arizona 
86515,  Telephone:  (602)  871--1941. 

3,  Section  756.14  is  added  to  read  as 
follows: 


§756,14    Approval  Of  an««ndfTt«nts  to  ttt* 
Navajo  Nation's  Abandoned  Mine  Land 
Plan. 

(a)  Revisions  to  the  following 
provisions  of  the  Navajo  Nation  AMLR 
plan,  as  submitted  to  OSM  on  April  7 
and  22,  1994,  are  approved  effective 
September  27, 1994: 

Navajo  Nation  .Abandoned  Mine  Land 
Reclamation  Code  of  1987:  Introduction 

Section  101 — Findings 
Section  102— Purposes 
Section  201 — Duties  of  Navajo 

Abandoned  Mine  Lands 

Reclamation  Department 
Section  401 — Navajo  Abandoned  Mine 

Reclamation  Fund  and  Purposes 
Section  402 — Reclamation  Fees 
Section  403— Objectives  of  Fund 
Section  404 — Eligible  Lands  and  Water 
Section  405 — Reclamation  Program 
Section  407 — Acquisition  and 

Reclamation  of  Lands  Within  the 

Navajo  Nation  Adversely  Affected 

by  Past  Mining  Practices 
Section  408 — Liens 
Section  409— Filling  Voids  and  Sealing 

Tunnels 
Section  410 — Deletion  of  Emergency 

Powers 
Section  411 — Certification  of 

Completion  of  Coal  Reclamation 
Section  412 — Navajo  Abandoned  Mine 

Reclamation  Fund  Report 
Section  413 — Miscellaneous  Powers. 

and 
Section  414 — Interagency  Cooperation 

Nava)o  Nation  Rules 

11(D)  (1)  and  (2)— Reclamation  Priorities 
II(L)  (1)  and  (2)— General  Reclamation 

Requirements 
1I(M)  (1)  and  (2)— Certification  of 

Completion  of  Coal  Reclamation 
II(N)  (D— Eligible  Lands  and  Water 

Subsequent  to  Certification 
II(0)  (D— Exclusion  of  Ncncoal 

Reclamation  Sites 
IKP)  (1),  (2),  and  (3)— UUlities  and  Other 

Facilities,  and 
III(E)  (1)— Future  Reclamation  Set-Aside 

Program 

(b)  The  Director  concurs  with  the 
Navajo  Nation's  May  4.  1994, 
certification  of  completion  of  coal 
reclamation  effective  September  27, 
1994. 

IFR  Doc.  94-23829  Filed  9-26-94;  8:45  ami 
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summary:  OSM  is  approving,  with 
certain  exceptions  and  additional 
requirements,  a  proposed  amendment  to 
the  Utah  regulatory  program  and 
abandoned  mine  plan  (hereinafter,  the 
"Utah  program"  and  Utah  plan")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  Utah 
proposed  revisions  to  the  Utah  Coal 
Mining  and  Reclamation  Act  pertaining 
to  hearings  and  appeals,  civil  and 
criminal  penalties,  recovery  of  costs  for 
reclaimed  abandoned  mine  land,  liens 
against  reclaimed  abandoned  mine 
lands,  and  certification  of  completion  of 
abandoned  coal  mine  reclamation.  The 
amendment  is  intended  to  incorporate 
the  additional  flexibility  afforded  by 
SMCRA.  clarify  ambiguities,  and 
improve  operational  efficiency. 
EFFECTIVE  DATE:  Septemb«,r  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett,  telephone:  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program,  and  on  June  3.  1983.  the 
Secretary  approved  the  Utah  plan. 
General  background  information  on  the 
Utah  program  and  Utah  plan,  including 
the  Secretary's  findings,  disposition  of 
comments,  conditions  of  approval  of  the 
Utah  program,  and  approval  of  the  Utah 
plan  can  be  found  in  the  January  21, 
1981,  and  June  3,  1983,  Federal 
Register's  (46  PR  5899  and  48  FR 
24876).  Subsequent  actions  concerning 
Utah's  program.  Utah's  plan,  and 
program  and  plan  amendments  can  be 
found  at  30  Cra  944.15.  944.16,  944.20, 
944  25.  and  944.30. 

II.  Proposed  Amendment 

By  letter  dated  March  7.  1994,  Utah 
submitted  a  proposed  amendment  to  its 
program  and  plan  pursuant  to  SMCRA 
(administrative  record  No.  UT-900). 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
program  provisions  of  the  Utah  Coal 
Mining  and  Reclamation  Act  that  Utah 
proposed  to  revise  were  Utah  Code 
Annotated  (UCA)  40-10-14,  appeals  to 
district  court  of  decisions  by  the  Board 
of  Oil,  Gas  and  Mining  (Board)  and 
further  review,  and  UCA  40-10-20,  civil 
and  criminal  penalties.  The  plan 
provisions  of  the  Utah  Coal  Mining  and 
Reclamation  Act  that  Utah  proposed  to 
revise  were  UCA  40-10-28,  recovery  of 
reclamation  costs  and  liens  against 
reclaimed  land,  and  UCA  40-10-28.1. 


certiFK  atiun  ot  completion  of  coal 
reclamation. 

In  the  March  29.  1994,  Federal 
Register  (59  FR  14591),  OSM 
announced  receipt  of  the  proposed 
amendment,  provided  an  opportunity 
for  a  public  hearing  or  meeting  on  its 
substantive  adequacy,  and  invited 
public  comment  on  its  adequacy 
(administrative  record  No.  UT-911). 
Because  no  one  requested  a  public 
hearing  or  meeting,  none  was  held.  The 
public  comment  period  ended  on  April 
28. 1994. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to  the 
provsions  of  the  Utah  Coal  Mining  and 
Reclamation  Act  at  UCA  40-10-14  (3) 
and  (6).  procedural  guidance  for  formal 
hearings  and  appeals  of  decisions  by  the 
Board  and  district  court  decisions;  UCA 
4(>_10_20(3),  waiver  of  rights  to  contest 
the  violation  or  amount  of  a  civil 
penalty  if  the  operator  fails  to  forward 
the  amount  of  the  penalty  within  the 
time  allowed;  UCA  40-10-20(8),  review 
proceedings  of  a  civil  penalty  assessed 
for  failure  to  correct  a  violation:  and 
UCA  40-10-28  (l)(a)(ii)  and  (2)(a),  sale 
price  of  reclaimed  abandoned  mine  land 
and  waiver  of  liens  when  certain  criteria 
are  met.  OSM  notified  Utah  of  the 
concerns  by  letter  dated  June  10,  1994 
(administrative  record  No.  UT-935). 

For  each  of  the  issues  identified  by 
OSM.  Utah  responded  in  a  letter  dated 
July  5.  1994.  by  submitting  additional 
explanatory  information  (administrative 
record  No.  UT-949). 

Based  upon  the  additional 
explanatory  information  for  the 
proposed  program  and  plan  amendment 
submitted  by  Utah.  OSM  reopened  the 
public  comment  period  in  the  July  29. 
1994.  Federal  Register  (59  FR  38579. 
administrative  record  No.  UT-955).  The 
public  comment  period  ended  on 
August  15.  1994. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15.  732  17.  884.15(a).  and  884.14 
findsT  with  certain  exceptions  and 
additional  requirements,  that  the 
proposed  program  and  plan  amendment 
submitted  by  Utah  on  March  7.  1994, 
and  supplemented  with  additional 
explanatory  information  on  July  5.  1994, 
is  no  less  stringent  than  SMCRA. 
Accordingly,  the  Director  approves  the 
proposed  amendment. 

1.  Nonsubstantive  Revisions  to  Utah's 
Statutes 

Utah  proposed  revisions  to  the 
following  previously-approved 
provisions  of  the  Utah  Coal  Mining  and 
Reclamation  Act  that  are  nonsubstantive 


in  nature  and  consist  of  minor  editorial, 
punctuation,  grammatical,  and 
recodification  changes  (the 
corresponding  SMCRA  provisions  are 
listed  in  parentheses): 

UCA  40-10-20(1)  (b)  and  (c)  (section  518(a) 

of  SMCR.\),  civil  penahy  for  violation  of 

Chapter  10.  Title  40. 
UCA  40-10-20(3)  (b).  (c).  and  (d)  (section 

518(b)  of  SMCRA).  public  hearings. 
UCA  40-10-20  (5)  and  (6)  (sections  518  (e) 

and  (n  of  SMCflA),  criminal  penalties,  and 
UCA  40-10-28  (1),  (l)(a)(i),  (l)(b)(ii),  and  (iii) 

(sections  407  and  408  of  SMCRA),  recovery 

of  reclamation  costs  and  liens  against 

reclaimed  land. 

Because  the  proposed  revisions  to 
these  previously-approved  sections  of 
the  Utah  Coal  Mining  and  Reclamation 
Act  are  nonsubstantive  in  nature,  the 
Director  finds  that  these  proposed 
statutes  are  no  less  stringent  than 
SMCRA.  The  Director  approves  the 
proposed  revisions. 

2  Substantive  Revisions  to  Utah's 
Statutes  That  Are  Substantively 
Identical  to  Provisions  of  SMCRA  and 
the  Federal  Regulations 

Utah  proposed  revisions  to  the 
following  provisions  of  the  Utah  Coal 
Mining  and  Reclamation  Act  that  are 
substantive  in  nature  and  contain 
language  that  is  substantively  identical 
to  the  provisions  of  SMCRA  and  the 
Federal  regulations  (listed  in 
parentheses). 

UCA  40-10-20(2)  (section  518(c)  of  SMCRA 

and  30  CFR  723.19  and  723.20),  informal 

conferences, 
UCA  40-10-20(3)(e)  (section  518(b)  of 

SMCRA  and  30  CFR  723  20),  public 

hearings,  and 
UCA  40-10-28.1(6)  (section  411(fl  of  SMCRA 

and  30  CFR  875.15(d)),  certification  of 

completion  of  coal  reclamation. 

Because  these  proposed  revisions  to 
the  Utah  Coal  Mining  and  Reclamation 
Act  are  substantively  identical  to  the 
corresponding  provisions  of  SMCRA 
and  the  Federal  regulations,  the  Director 
finds  that  they  are  no  less  strinpr-nt  than 
SMCRA  and  no  less  effective  then  the 
Federal  regulations.  The  Director 
approves  the  proposed  revisions. 

3.  UCA  40-10-14(6).  Appeal  to  District 
Court 

Previously-approved  UCA  40-10- 
14(6).  regarding  Board  decisions  on 
permit  applications,  provided,  in  part, 
that: 

Any  applicant,  or  any  person  with  an 
interest  which  is  or  may  be  adversely  affected 
who  has  participated  in  the  proceedings  as 
an  objector,  and  who  is  aggrieved  by  the 
decision  of  the  board,  or  if  the  board  fails  to 
act  within  the  time  limits  specified  in  [Title 
40.  Chapter  10).  has  the  right  to  appeal  in  the 


district  court  for  the  county  in  which  the 
proposed  operation  is  located. 

In  this  amendment.  Utah  proposed  to 
add  language  to  UCA  40-10-14(6)  to 
provide  that  any  party  to  the  action  in 
district  court  may  appeal  from  the  final 
judgment,  order,  or  decree  of  the  district 
court.  Utah  also  proposed  deletion  of 
the  provision  that  required  that  review 
of  the  adjudication  of  the  district  court 
is  by  the  Utah  Supreme  Court. 

By  way  of  clarification,  Utah  provided 
additional  information,  stating,  among 
other  things,  that,  where  an  appeal  of 
the  Board's  decision  is  the  issue  at 
hand,  "the  record  established  by  the 
Board  in  the  hearing  transcript  becomes 
the  trial  record  which  is  reviewed  by  the 
Utah  Supreme  Court"  (administration 
record  No.  UT-949).  Utah  further  stated 
that  where  the  Board  fails  to  act.  relief 
may  be  sought  by  an  applicant  or 
interested  person  in  the  State  district 
court  for  the  county  where  the  proposed 
operation  is  located.  "Under  these 
conditions,  the  case  or  controversy  is 
heard  by  state  District  Court  and  it  then 
becomes  the  court  of  record.  Appeals 
are  thereafter  to  the  Utah  Supreme 
Court."  The  State  cited  provisions  of  the 
Utah  Judicial  Code  at  UCA  Title  78. 
Chapter  2,  as  support  for  its  explanation 
of  the  appellate  process. 

Section  526(e)  of  SMCRA  provides,  in 
part,  that  action  taken  by  a  State 
regulatory  authority  under  an  approved 
State  program  is  subject  to  judicial 
review  by  a  court  of  competent 
jurisdiction  in  accordance  with  State 
law.  Although  the  Director  finds  the 
clarifying  information  to  be  consistent 
with  section  526(e)  of  SMCRA,  the 
Director  finds  that  the  currently- 
approved  Utah  program  contains  some 
apparent  internal  inconsistencies 
regarding  the  appellate  process  for 
Board  decisions  on  permit  applications. 
That  is.  although  UCA  78-2-2(3)(e)(iv) 
appears  to  specify,  as  Utah  stated  in  its 
clarifying  information,  that  appeals  of 
Board  decisions  are  to  the  Utah 
Supreme  Court,  the  first  sentence  of 
UCA  40-10-14(6),  previously  approved 
by  OSM.  appears  to  require  that  such 
appeals  are  to  the  State  district  court  in 
the  county  where  the  proposed 
operation  is  located. 

The  Director  finds  that  the  proposed 
revision  at  UCA  40-10-14(6)  is  not 
consistent  with  section  526(e)  of 
SMCRA  and  does  not  approve  it.  The 
Director  requires  Utah  to  amend  its 
program  to  eliminate  the  discrepancy  in 
the  appellate  procedures  that  govern 
Board  decisions  on  permit  applications 
in  a  manner  no  less  stringent  than  the 
requirements  of  section  526(e)  of 
SMCRA. 


4.  UCA  40-10-20  (l)(a)  and  I3](a), 
Delegation  of  Authority  for  Assessing 
Civil  Penalties  in  Certain  Circumstances 

At  UCA  40-10-20  (l)(a)  and  (3)(a). 
Utah  proposed  to  change  the 
responsible  party  from  the  Board  to  the 
Division  of  Oil,  Gas  and  Mining 
(Division)  for  assessing  civil  penalties 
when  a  violation  of  permit  condition  or 
other  provision  of  Chapter  10,  Title  40 
occurs.  Section  518(i)  of  SMCRA 
provides,  in  part,  that  States  shall 
incorporate  into  their  programs,  civil 
and  criminal  penalty  provisions  that  are 
no  less  stringent  than  section  518  of 
SMCRA  and  procedural  requirements 
relating  to  these  provisions  that  are  the 
same  or  similar  to  those  set  forth  in 
SMCRA.  Utah's  proposed  transfer  of 
authority  for  civil  penalty  assessments 
from  the  Board  to  the  Division  is  not 
inconsistent  with  section  518(i)  of 
SMCRA.  Therefore,  the  Director 
approves  the  proposed  revision  to  UCA 
40-10-20  (l)(a)  and  (3)(a}. 

5.  UCA  40-10-20(3),  Contest  of 
Violation  or  Amount  of  Penalty 

Utah  proposed  to  delete  existing  UCA 
40-10-20(3)  in  its  entirety.  Most  of  the 
requirements  of  existing  UCA  40-10- 
20(3)  are  recodified  in  this  amendment 
as  UCA  40-10-20(2)  (see  finding  No.  2). 
One  requirement  of  existing  UCA  40- 
10-20(3)  that  is  not  retained  and 
recodified  elsewhere  in  the  statute 
pertains  to  a  waiver  of  rights  to  contest 
the  violation  or  the  amount  of  the 
penalty  when  the  operator  fails  to 
for^vard  to  the  Board  within  30  days  of 
receipt  of  the  notice  of  violation  the 
proposed  civil  penalty  for  placement  in 
an  escrow  account. 

Section  518(c)  of  SMCRA  provides,  in 
part,  that  failure  to  forward  the  amount 
of  a  proposed  civil  penalty  to  the 
Secretary  within  the  specified  time 
"shall  result  in  a  waiver  of  all  legal 
rights  to  contest  the  violation  or  the 
amoimt  of  the  penalty."  In  order  to  be 
no  less  stringent  than  SMCRA,  the  Utah 
program  must  include  a  similar 
provision. 

Although  this  amendment  does  not 
include  the  waiver  requirement.  OSM 
notes  that  Utah  has  in  another 
amendment  dated  April  14,  1994, 
proposed  a  provision  that  is  intended  to 
resolve  this  deficiency  (administrative 
record  No.  UT-917).  In  order  to 
consider  the  additional  proposal  prior  to 
making  a  final  determination,  the 
Director  has  decided  to  defer  decision 
on  the  deletion  of  the  part  of  existing 
UCA  40-10-20(3)  that  provided  that  an 
operator's  failure  to  forward  the  amount 
of  a  proposed  civil  penalty  to  Utah 
within  30  days  results  in  a  waiver  of  all 


legal  rights  to  contest  the  violation  or 
the  amount  of  the  penalty. 

6.  UCA  40-10-20(8).  Civil  Penaltv  for 
Failure  to  Correct  Violation 

Utah  proposed  editorial  revisions  to 
UCA  40-10-20(8).  However,  aside  from 
these  revisions.  OSM  noted  in  its  letter 
dated  June  10,  1994,  that,  while  section 
518(h)  of  SMCRA  specifically  references 
section  525,  regarding  administrative 
reviews,  and  section  526,  regarding 
judicial  reviews,  UCA  40-10-20(8)  did 
not  contain  any  specific  cross-references 
to  counterpart  provisions  of  the  Utah 
program.  Utah  responded 
(administrative  record  No.  UT-949)  thai 
the  reviews  provided  in  SMCRA  by 
reference  are  found  in  the  State  program 
at  UCA  40-10-22.  The  Director  finds 
that  the  reference  provided  by  Utah 
meets  the  requirements  of  section  518(h) 
of  SMCRA.  Accordingly,  the  Director 
approves  the  proposed  revisions  to  UCA 
40-10-20(8). 

7.  UCA  40-10-28  (l)(a)(ii).  Recovery  of 
Reclamation  Costs 

UCA  40-10-28  (l)(a)(ii),  provides  a 
formula  for  determining  the  sale  price  of 
reclaimed  abandoned  mine  lands  to  be 
sold  to  a  State  or  local  government  for 
pubhc  purposes,  but  the  formula  does 
not  include  the  cost  of  purchase  as 
required  by  section  407(e)  of  SMCR.A 
This  apparent  deficiency  in  the  Utah 
plan  would  render  Utah's  plan  less 
stringent  than  section  407(e)  of  SMCR.A. 
but  OSM  notes  that  Utah  has  proposed 
to  address  this  deficiency  in  a  separate 
amendment  dated  April  14.  1994 
(administrative  record  No.  UT-914).  In 
order  to  consider  the  additional 
proposal  prior  to  making  a  final 
determination,  the  Director  has  decided 
to  defer  decision  on  proposed  UCA  40- 
10-28  (l)(a)(ii). 

8.  UCA  40-10-26  (l)(b)(i)  and  (2)(b). 
Delegation  of  Authority  to  Waive  Fees 
and  Liens  Against  Reclaimed  Land 

Utah  proposed  to  revise  its  provisions 
at  UCA  40-10-28  {l)(b)(i)  and  (2)(b)  to 
provide  that  the  Division  rather  than  the 
Board  may  waive  special  charges  for  use 
of  reclaimed  land  or  liens  against 
reclaimed  land  in  certain  circumstances. 
Title  IV  of  SMCR.^  does  not  prohibit  a 
State  regulatory  authority  from 
delegating  responsibility  for 
administering  and  enforcing  the  Federal 
provisions.  Section  413(a)  of  SMCRA 
provides,  in  part,  that  a  State  with  an 
approved  State  program  shall  have  the    • 
power  and  authority  to  engage  in  anv 
work  and  to  do  all  things  necessary-  or 
expedient  in  order  to  implement  and 
administer  the  provisions  of  Title  IV. 
Utah's  proposed  transfer  of  authoritv  to 
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waive  special  charges  for  use  of  or  liens 
against  reclaimed  land  in  certain 
circumstances  from  the  Board  to  the 
Division  is  not  inconsistent  with  section 
413(a)  of  SMCRA.  Therefore,  the 
Director  approves  the  proposed  revision 
to  UCA  40-10-28  (l)(b)(i)  and  {2)(b). 

9.  UCA  4O-10-28(2)(a).  Uens  Against 
Reclaimed  Land 

Utah  proposed  editorial  revisions  to 
UCA  40-10-28{2){a).  wrhich  requires 
that  the  Division  shall  place  a  lien 
against  reclaimed  abandoned  mine  land, 
the  market  value  of  which  has  increased 
as  a  result  of  the  reclamation  work, 
except  where  the  surface  owner  neither 
consented  to.  participated  in.  nor 
exercised  control  over  the  mining 
operations  which  necessitated  the 
reclamation  work. 

Section  408(a)  of  SMCRA  has  the 
same  provisions,  but  it  additionally 
specifies,  with  respect  to  the  surface 
owner,  that  the  provisions  apply  to  a 
person  owning  the  surface  prior  to  May 
2.  1977. 

UCA  40-l(>-28(2)(a)  does  not  include 
the  specific  date  provided  in  section 
408(a)  of  the  SMCRA.  The  apparent 
deficiency  in  the  Utah  plan  would 
render  Utah's  plan  less  stringent  than 
section  408(a)  of  SMCRA.  but  OSM 
notes  that  Utah  has  proposed  to  address 
this  deficiency  in  a  separate  amendment 
dated  April  14.  1994  (administration 
record  No.  UT-914).  In  order  to  address 
this  additional  proposal  prior  to  making 
a  final  determination,  the  Director  has 
decided  to  defer  decision  on  prop«»sed 
UCj\  40-10-28(2)(a). 

IV.  Summary  and  Disposition  of 
Cximments 

Following  are  summaries  of  all 
substantive  written  comments  on  the 
proposed  amendment  that  were 
received  by  OSM.  and  OSM's  response 
lo  them. 

;  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  Utah  program  and  plan 
amendment,  but  none  were  rec*'ived 

2.  Federal  Agency  Comments 

Pursuant  to  30  CFR  732  I7(h)(n)(i) 
and  884.14(a)(2).  OSM  solicited 
comments  on  the  proposed  amendment 
from  various  Federal  agencies  with  an 
actual  or  potential  interest  in  the  Utah 
program  and  Utah  plan  (administrative 
records  Nos.  UT-903  and  UT-952). 

The  Bureau  of  Mines  responded  in 
telephone  conversations  on  March  27 
and  July  29.  1994.  that  it  had  no 
comments  (administrative  reaird  No. 
I  rT-9C6  and  UT-964). 


The  Bureau  of  Mines  responded  in 
telephone  conversations  on  March  27 
and  July  29.  1994.  that  it  had  no 
comments  (administrative  record  Nos. 
UT-906  and  UT-964). 

By  memorandum  dated  June  8.  1994. 
the  U.S.  Fish  and  Wildlife  Service  stated 
that  it  had  reviewed  the  proposed 
changes  and  has  no  comment  on  them 
(administrative  record  No.  UT-938). 

The  U.S.  Army  Corps  of  Engineers 
responded  on  August  10. 1994.  that  it 
found  the  changes  to  be  satisfactory  to 
the  agency  (administrative  record  No 
UT-963). 

By  letter  dated  .\ugust  15. 1994.  the 
Mine  Safety  and  Health  Administration 
(MSHA)  stated  that  it  had  reviewed  the 
(administrative  record  No.  UT-966).  No 
revisions  to  the  proposed  amendment 
were  suggested. 

3  Environmental  Protection  Agency 
I  EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisiorw  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  12512  et  seq.)  or  the 
Clean  Air  Act  (42  U.S.C.  7401  et  seq] 

None  of  the  revisions  that  Utah 
proposed  to  make  in  its  amendment 
pertain  to  air  or  water  quality  standards 
Therefore.  OSM  did  not  request  EPA's 
concxirrence.  Pursuant  to 
732.17(h)(ll)(i).  OSM  solicited 
comments  on  the  proposed  amendment 
from  EPA  (administrative  record  Nos. 
UT-y03  and  irr-952).  It  responded  on 
March  31  and  July  28.  1994.  that  it  had 
no  comments  and  did  not  beheve  that 
there  would  be  any  impacts  to  water 
quality  standards  promulgated  under 
authority  of  the  Clean  Water  Act,  as 
amended  (33  U.S.C.  1251  etseq.) 
(administrative  record  Nos.  UT-909  and 
UT-957). 

4  State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Prest  n'ation  (ACHPj 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  UT-903). 
Neither  the  SHPO  nor  ACHP  responded 
to  O.SM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions  and  additional  requirements. 
L'tah's  proposed  amendment  as 
submitted  on  March  7,  1994.  and  as 
supplemented  with  additional 
explanatory  information  on  July  5.  1994 


i  nc  Director  defers  decision  on.  as 
discussed  in:  finding  No.  5,  UCA  40- 
10-20(3).  concerning  contest  of 
violation  or  amount  of  civil  penalty: 
finding  No.  7.  UCA  40-10-28(l)(a)(ii). 
concerning  recovery  of  abandoned  mine 
land  reclamation  costs;  and  finding  No. 
9,  UCA  40- 10-281 2) (a),  concerning  liens 
against  reclaimed  abandoned  mine  land. 

The  Director  approves,  as  discussed 
in:  finding  No.  1.  UCA  40-10-20(1)  (b) 
and  (c).  concerning  civil  penalty  for 
violation  of  chapter.  UCA  40-10-20(3) 
(b).  (c).  and  (d),  concerning  public 
hearings,  UCA  40-10-20  (5)  and  (6). 
concerning  criminal  penalties,  and  UCA 
40-10-28(1).  (l)(a)(i).  (l)(b)  (ii).  and 
(iii),  concerning  recovery  of  reclamation 
costs  and  liens  against  reclaimed 
abandoned  mine  land;  finding  No.  2. 
UCA  40-10-20(2).  concerning  informal 
conferences.  UCA  40-10-20(3)(e). 
concerning  public  hearings,  and  UCA 
40-10-28.1(6),  concerning  certification 
of  completion  of  coal  reclamation; 
finding  No.  4.  UCA  4O-10-20(l)(a)  and 
(3)(a).  concerning  delegation  of 
authority  for  assessing  civil  penalties; 
finding  No.  6.  UCA  40-10-20(8). 
concerning  civil  penalty  for  failure  to 
correct  violation:  and  finding  No.  8. 
UCA  4(>-10-28(l)(b)(i)  and  (2)(b). 
concerning  delegation  of  authority  to 
waive  fees  and  liens  against  reclaimed 
abandoned  mine  land. 

With  the  requirement  that  Utah 
further  revise  its  statute,  the  Director 
does  not  approve,  as  discussed  in: 
finding  No.  3.  UCA  40-10-14(6). 
concerning  appeals  to  district  court. 

The  Director  is  taking  this 
opportunity  to  revise  30  CFR  944  20  to 
include  the  date  Utah's  plan  was 
approved  by  OSM. 

The  Federal  regulations  at  30  CFR 
Part  944  codifying  decisions  concerning 
the  Utah  program  and  Utah  pljm.  are 
being  amended  to  implement  this 
decision.  This  final  rule  is  being  made 
effective  immediately  to  expedite  the 
State  program  and  plan  amendment 
process  and  to  encourage  States  to  bring 
their  programs  and  plans  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
by  SMCRA 

VI.  Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly. 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 


regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs,  hi  the  oversight  of  the  Utah 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  OSM,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  v«ll  require  the  enforcement  by 
Utah  of  only  such  provisions. 

VII.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12773 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs,  abandoned  mine  land 
reclamation  (AMLR)  plans,  program 
amendments,  and  plan  revisions  since 
each  such  program  or  plan  is  drafted 
and  promulgated  by  a  specific  State,  not 
by  OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met.  Decisions  on  proposed  State 
AMLR  plans  and  revisions  thereof 
submitted  by  a  State  are  based  on  a 
determination  of  whether  the  submittal 
meets  the  requirements  of  Title  IV  of 
SMCRA  (30  U.S.C.  1231-1243)  and  the 
applicable  Federal  regulations  at  30  CFR 
Parts  884  and  888. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
providesthat  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C))  while  State  AMLR  plans  and 
revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 


U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8.  paragraph  8.4B(29)). 

4.  Papem-ork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  established  by 
SMCRA  or  previously  promulgated  by 
OSM  will  be  implemented  by  the  State. 
In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  in  the  analyses  for  the 
corresponding  Federal  regulations. 

VIII.  List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  16.  1994. 

Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  944— UTAH 

1.  The  authority  citation  for  Part  944, 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.15  is  amended  by 
adding  paragraph  (bb)  to  read  as 
follows: 

§  944. 1 5    Approval  of  amendments  to  State 
regulatory  program. 

*         •         »         »         • 

(bb)  With  the  exceptions  of  UCA  40- 
10-14(6).  concerning  appeals  to  district 
court  and  deletion  of  UCA  40-10-20(3). 
concerning  contest  of  the  violation  or 
amount  of  the  penalty,  the  revisions  to 
the  following  sections  of  the  Utah  Code 
Annotated  1953,  Title  40,  as  submitted 


to  OSM  on  March  7,  1994.  and  as 
supplemented  with  explanatory 
information  on  July  5, 1994.  are 
approved  effective  September  27. 1994: 
40-10-14(3),  Hearings. 
40-10-20(1),  Civil  Penalty  for  Violation 

of  Chapter. 
40-10-20(2),  Informal  Conferences. 
40-10-20(3),  Public  Hearings. 
40-10-20  (5)  and  (6).  Criminal 

Penalties. 
40-10-20(8).  Civil  Penalty  for  Failure  to 

Correct  Violation. 

3.  Section  944.16  is  amended  by 
adding  paragraph  (b)  to  read  as  follows; 

§944.16    Required  program  amendments. 

«         »         •         «         « 

fo)  By  March  26. 1995.  Utah  shall 
submit  a  proposed  amendment  for  UCA 
40-10-14(6)  to  eliminate  the 
discrepancy  in  appellate  procedures 
that  govern  Board  of  Oil.  Gas  and 
Mining  decisions  on  permit  applications 
in  a  manner  no  less  stringent  than 
section  526(e)  of  SMCR.^. 

4.  Section  944.20(a)  is  revised  to  read 
as  follows: 

§  944.20    Approval  of  Utati  abandoned 
mine  plan. 

(a)  The  Utah  Abandoned  Mine  Plan, 
as  submitted  on  February  9,  1983.  and 
as  subsequently  revised,  is  approved 
effective  June  3.  1983. 

*  *         *         *         • 

5.  Section  944.25  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  944.25    Approval  of  amendmsnts  to  State 
at>andoned  mine  plan. 

•  •         ■         *         * 

(b)  With  the  exceptions  of  UC.\  40- 
10-28(l)(a)(ii),  concerning  recovery  of 
reclamation  costs  and  UCA  40-10^ 
28(2)(a),  concerning  liens  against 
reclaimed  land,  the  revisions  to  the 
following  sections  of  the  Utah  Code 
Annotated  1953,  Title  40,  as  submitted 
to  OSM  on  March  7,  1994,  are  approved 
effective  September  27, 1994: 
40-10-28  (1).  (l){a)(i),  and  (l)(b). 

Recovery  of  Reclamation  Costs. 
40-10-28("2)(b),  Liens  Against 

Reclaimed  Land. 
40-10-28.1(6).  Certification  of 

Completion  of  Coal  Reclajnation. 
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ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Utah  regulatory 
program  (hereinafter  referred  to  as  the 

Utah  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Utah  proposed  revisions 
to  the  Utah  Coal  Mining  Rules 
pertaining  to  coal  exploration  subject  to 
provisions  of  43  CFR  3480  through 
3487,  responsibilities  of  the  Division  of 
Oil.  Gas  and  Mining  (Division) 
regarding  coal  exploration,  requirements 
for  coal  exploration  approval,  notices  of 
uitention  to  conduct  minor  coal 
exploration,  coal  exploration 
c  ompliance  and  required  documents  to 
1)6  available  in  the  exploration  area,  and 
[>erformance  standards  for  coal 
exploration  operations  that  substantially 
disturb  the  natural  land  surface.  Utah 
proposed  the  amendment  with  the 
intent  of  streamlining  the  Utah 
regulatory  program  and  making  the 
exploration  pnxress  more  responsive  to 
field  needs  for  coal  seam  information. 
EFFECTIVE  DATE:  September  27.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett.  telephone  (505) 
766-1486. 

SUPPtEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program  for  the  regulation  of  coal 
exploration  and  coal  mining  and 
reclamation  operations  on  non-FedernI 
aiul  non-Indian  lands.  General 
background  information  on  the  Utah 
prograjn.  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  of  the 
L'tah  program  can  be  found  in  the 
lanuary  21.  1981.  Rederal  Register  (4fi 
FR  5B99).  Subsequent  actions 
concerning  Utah's  program  and  program 
amendments  can  be  found  at  30  CFR 
044  15,  944.16,  and  944.30. 

II.  Proposed  Amendment 

By  letter  dated  January  27.  1994.  Utah 
submitted  a  proposed  amendment  to  its 
program  pursuant  to  SMCRA 
(administrative  record  No.  UT-888) 
Utah  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
provisions  of  the  Utah  Coal  Mining 
Rules  that  Utah  proposed  to  revise 
pertain  to  its  coal  exploration  rules  at 
Utah  Administrative  Rule  (Utah  Admin 
R  )  645-200-100.  scope  of  rules  for  coal 
exploration;  Utah  Admin.  R  645-200- 
200.  responsibilities  of  the  Division; 
Utah  Admin.  R.  645-201-100. 
requirements  for  coal  exploration 


approval;  Utah  Admin.  R.  64S-201-200. 
notices  of  intention  to  conduct  minor 
coal  exploration;  and  Utah  Admin.  R. 
645-202-100.  required  documents. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  February 
25,  1994.  Federal  Register  (59  FR  9153). 
provided  an  opportunity  '  )r  a  pubhc 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  comment 
on  its  adequacy  (administrative  record 
No.  UT-897).  Because  no  one  requested 
a  public  hearing  or  meeting,  none  was 
held.  The  public  comment  period  ended 
on  March  28.  1994. 

During  its  review  of  the  amendment. 
OSM  (1)  identified  concerns  relating  to 
the  provisions  of  the  Utah  Coal  Mining 
Rules  at  Utah  Admin.  R.  645-202-232. 
roads  and  other  transportation  facilities, 
and  Utah  Admin.  R.  645-202-235. 
disturbance  of  the  hydrologic  balance, 
and  (2)  provided  editorial  comments. 
OSM  notified  Utah  of  the  concerns  by 
letter  dated  April  15.  1994 
(administrative  record  No.  UT-915). 

Utah  responded  in  a  letter  dated  May 
10.  1994.  by  submitting  a  revised 
amendment  (administrative  record  No. 
UT-921).  Utah  proposed  revisions  to 
Utah  Admin.  R.  645-200-200. 
responsibilities;  Utah  Admin.  R.  645- 
201-100.  responsibilities  for  coal 
exploration  plan  review;  Utah  Admin. 
R.  645-201-200,  notices  of  intention  to 
conduct  minor  coal  e.xploration;  Utah 
Admin.  R.  645-201-300.  major  coal 
exploration  permits.  Utah  Admin.  R. 
645-202-100.  required  documents;  and 
Utah  Admin.  R.  645-202-200. 
performance  standards. 

OSM  announced  receipt  of  the 
proposed  revi^d  amendment  in  the 
May  24.  1994.  Federal  Register  (59  FR 
26767)  and  reopened  and  extended  the 
public  comment  period  (administrative 
record  No.  UT-932).  The  public 
comment  period  ended  on  June  8,  1994. 

During  its  review  of  the  revised 
amendment,  OSM  identified  additional 
concerns  relating  to  (1)  Utah  Admin.  R 
645-200-122.  645-200-123. and  645- 
201-210,  lands  designated  as  unsuitable 
for  surface  coal  mining,  and  (2)  Utah 
Admin.  R.  645-202-235,  disturbance  of 
the  hydrologic  balance.  OSM  notified 
Utah  of  the  concerns  by  letter  dated  July 
7,  1994  (administrative  record  No.  UT- 
943). 

Utah  responded  in  a  letter  dated  July 
11.  1994.  by  submitting  a  revised 
amendment  (administrative  record  No. 
UT-950).  Utah  proposed  revisions  to 
Utah  Admin.  R.  645-200-100.  scope  of 
rules  for  coal  exploration:  Utah  Admin. 
R.  645-201-200.  notices  of  intention  to 
conduct  minor  coal  exploration;  and 
Utah  Admin.  R.  645-202-200. 
performance  standards. 


Based  upon  ihe  additional  revisions 
to  the  proposed  program  amendment 
submitted  by  Utah,  OSM  reopened  the 
public  comment  period  in  the  July  29, 
1994,  Federal  Register  (59  FR  38578, 
administrative  record  No.  UT-956).  The 
public  comment  period  ended  on 
August  15.  1994. 

III.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
732.15  and  732.17.  finds  that  the 
proposed  program  amendment 
submitted  by  Utah  on  January  27. 1994. 
and  as  revised  by  it  on  May  10  and  Julv 
11,  1994,  is  no  less  effective  than  the 
corresjjonding  Federal  regulations. 

Accordingly,  the  Director  approves 
the  proposed  amendment. 

1.  Nonsubstantive  Revisions  to  Utah's 
Coal  Mining  Rules 

Utah  proposed  revisions  to  the 
following  previously  approved  rules 
that  are  nonsubstantive  in  nature  and 
consist  of  minor  editorial  or 
grammatical  changes  (the  corresponding 
Federal  regulation  provisions  are  listed 
in  parentheses): 
Utah  Admin.  R.  64S-201-323.100  (30 

CFR  772.12(b)(8)(iv)),  narrative 

description  of  the  proposed 

exploration  area,  and 
Utah  Admin.  R.  645-201-342.200  (30 

CFR  772.12(d)(2)(ii)).  approval  or 

disapproval  of  an  application  for  a 

major  coal  exploration  permit. 

Because  the  proposed  revisions  to 
these  previously  approved  rules  are 
nonsubstantive  in  nature,  the  Director 
finds  that  the  proposed  Utah  rules  are 
no  less  effective  than  the  corresponding 
Federal  regulations.  The  Director 
approves  these  proposed  rules. 

2.  Substantive  Rexisions  to  Utah's  Coal 
Mining  Rules  That  Are  Substantially 
Identical  to  the  Corresponding 
Provisions  of  the  Federal  Regulations 

Utah  proposed  revisions  to  the 
following  rules  that  are  substantive  in 
nature  and  contain  language  that  is 
substantially  identical  to  the 
requirements  of  the  corresponding 
Federal  regulation  provisions  (Usted  in 
parentheses): 
Utah  Admin.  R.  645-200-121  (30  CFR 

772.1),  coal  exploration  which  is 

subject  to  43  CFR  parts  3480  through 

3487. 
Utah  Admin  R.  645-201-200  through 

220  (30  CFR  772.11),  notices  of 

intention  to  conduct  minor  coal 

exploration, 
Utah  Admin,  R.  645-202-100  (30  CFR 

815.13),  required  documents, 
Utah  Admin.  R.  645-202-232  (30  CFR 

815.15(b)).  performance  standards  for 


roads  or  other  transportation  facilities 
used  for  coal  exploration,  and 
Utah  Admin.  R.  645-202-235  (30  CFR 
815.15(i),  performance  standards 
which  minimize  disturbance  of  the 
hydrologic  balance. 
Because  these  proposed  Utah  rules  are 
substantially  identical  to  the 
corresponding  provisons  of  the  Federal 
regulations,  the  Director  finds  that  they 
are  no  less  effective  than  the  Federal 
regulations.  The  Director  approves  these 
proposed  rules. 

3.  Utah  Admin.  R.  645-200-122.  R.  645- 
200-123.  645-201-223,  and  645-201- 
310.  Coal  Exploration  in  Relation  to  an 
Approved  Permit  Area 

Utah  proposed  that  its  rules  at  Utah 
Admin.  R.  645-200-122.  645-200-123, 
645-201-223.  and  645-201-310  setting 
forth  the  scope  of  Utah's  coal 
exploration  rules,  would  apply  to  "coal 
exploration"  instead  of  coal  exploration 
that  occxu^  "outside  an  approved  permit 
area"  or  coal  exploration  that  occurs" 
"in  relation  to  an  approved  permit 
area." 

The  corresponding  Federal 
regulations  at  30  CFR  772.11.  for  coal 
exploration  operations  removing  250 
tons  or  less  of  coal,  and  at  30  CFR 
772.12,  for  coal  e.xploration  operations 
removing  more  than  250  tons  of  coal, 
apply  to  coal  exploration  conducted 
"outside  a  permit  area."  In 
promulgating  this  language,  OSM 
explained  in  the  preamble  for  these 
Federal  regulations  that  a  coal 
exploration  permit  is  not  appropriate  for 
coal  exploration  on  lands  covered  by  a 
surface  coal  mining  permit  because 
exploration  within  the  permit  area 
should  have  been  planned  as  an  integral 
part  of  the  surface  coal  mining  and 
reclamation  operations  (44  FR  14901, 
15017-8;  March  13.  1979).  The  effect  of 
these  Federal  regulations  is  that,  for 
proposed  coal  exploration  within  the 
permit  area,  the  State  regulatory 
authority  would  review  and  approve,  as 
appropriate,  the  proposed  coal 
exploration  in  conjunction  with  the 
review  and  approval  of  a  permit 
application,  and  for  coal  exploration 
outside  the  permit  area,  would  review 
and  approve  the  proposed  coal 
exploration  pursuant  to  the  appropriate 
rules  for  coal  exploration. 

Utah's  proposed  deletions  of  the 
phrases  concerning  approved  permit 
areas  are  consistent  with  OSM's 
regulations  and  the  rationale  for  them  in 
the  preamble  to  the  Federal  regulations. 
Therefore,  the  Director  finds  that  Utah's 
proposed  revisions  to  Utah  Amin.  R. 
645-200-122,  645-200-123.  645-201- 
223,  and  645-201-310  are  no  less 
effective  than  the  corresponding  Federal 


regulations  at  30  CFR  772.11  and 
772.12.  The  Director  approves  these 
proposed  rules. 

4.  Utah  Admin.  R.  645-200-220,  645- 
200-230.  and  645-201-100  through 
645-201-130.  Responsibilities  of  the 
Division  and  Coal  Exploration  Plan 
Re\iew 

Utah  proposed  revisions  to  its  rules  at 
(1)  Utah  Admin.  R.  645-200-220  to 
provide  that  it  is  the  Division's 
responsibility  to  review  and  enforce  the 
terms  of  each  notice  of  intention  to 
conduct  coal  exploration;  (2)  Utah 
Amin.  R.  645-200-230  to  provide  that  it 
is  the  Division's  responsibility  to  review 
and  approve  or  disapprove  major  coal 
exploration  applications  and  issue, 
condition,  suspend,  revoke,  and  enforce 
major  coal  exploration  permits  and 
coordinate  with  other  government 
agencies:  and  (3)  Utah  Admin.  R.  645- 
201-100  through  645-201-130  to 
provide  that  it  is  the  Division's 
responsibility  to  review  coal  exploration 
plans  on  lands  which  are  not  subject  to 
the  requirements  of  43  CFR  3480 
through  3487,  and  to  provide  that,  on 
lands  [Federal  lands]  where  the 
requirements  of  43  CFR  3480  through 
3487  apply,  the  review  of  coal 
exploration  plans  will  be  guided  by  the 
appropriate  part  of  43  CFR. 

The  Federal  regulations  at  30  CFR 
part  772  establish  the  requirements  and 
procediu-es  applicable  to  coal 
exploration  operations  on  all  lands 
except  for  Federal  lands  subject  to  the 
requirements  of  43  CFR  parts  3480 
through  3487.  The  Federal  regulations  at 
43  CFR  3480  through  3487  pertain  to 
operations  for  the  exploration, 
development,  and  production  of  Federal 
coal  under  Federal  coal  leases,  licenses, 
and  permits,  regardless  of  surface 
ownership,  pursuant  to  the  Mineral 
Leasing  Act  of  Februarj'  25, 1920,  as 
amended  (30  U.S.C.  is'l.  et  seq.).  The 
responsibility  for  administration  of  the 
Mineral  Leasing  Act  is  vested  with  the 
Bureau  of  Land  Management. 

Utah's  proposed  revision  at  Utah 
Admin.  R.  645-201-110  and  645-201- 
120  to  provide  that  only  coal 
exploration  operations  on  lands  which 
are  not  subject  to  43  CFR  parts  3480- 
3487  will  be  regulated  by  the  Division 
is  thus  an  appropriate  limitation  on  the 
Division's  regulatory  authority  and  is 
consistent  with  the  corresponding 
limitation  in  the  Federal  regulations 

In  addition,  although  the  specific 
responsibilities  of  a  State  regulatory- 
authority  in  administering  the  coal 
exploration  program  within  a  State  are 
not  addressed  in  the  Federal  regulations 
at  30  CFR  Part  772  for  coal  exploration, 
the  Federal  regulation  at  30  CFR 


731.14(c)(1)  requires  each  State  to  have 
enacted  and  promulgated  laws  and 
regulations  which  will  allow  the  State  to 
implement,  administer,  and  enforce  its 
program,  and  to  regulate  coal 
exploration  and  surface  coal  mining  jmd 
reclamation  operations  in  accordance 
with  SMCRA.  Utah's  proposed 
regulations  at  Utah  Admin.  R.  645-200- 
220  and  645-200-230,  specifying  the 
regulatory  responsibiUties  of  the 
Division,  are  thus  consistent  with  the 
requirements  of  30  CFR  731.14(c)(1). 
Therefore,  based  on  the  foregoing 
discussion,  the  Director  finds  that  Utah 
Admin.  R.  645-200-220.  645-200-230. 
and  645-201-100  through  645-201-130 
are  not  inconsistent  with  the  Federal 
regulations  at  30  CFR  Part  772.  The 
Director  approves  these  proposed  rules. 

IV.  Summary  and  Disposition  of 
Comments 

Following  are  summaries  of  all 
substantive  u-ritten  comments  on  the 
proposed  amendment  that  were 
received  by  OSM.  and  OSM's  response 
to  them. 

1  Public  Comments 

OSM  invited  public  comments  on  the 
proposed  amendment  (administrative 
record  No.  UT-391).  but  none  were 
received. 

2  Federal  Agency  Comments 

Pursuant  to  732.17(h)(ll)(i).  OSM 
solicited  comments  on  the  proposed 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Utah  program. 

In  separate  telephone  conversations 
on  Februan,'  1 1 ,  June  1 .  and  July  29. 
1994.  the  Bureau  of  Mines  stated  it  had 
no  comments  on  the  proposed 
amendment  (administrative  rorord  Nos. 
Lrr-893.  UT-933.  and  UT-965). 

The  U.S.  Fish  and  Wildlife  Ser\ice 
responded  by  letter  dated  March  7. 
1994.  that  it  found  nothing  of  significant 
concern  to  the  agency  and  again,  hv 
letters  dated  June  8  and  August  9.  1994. 
that  it  had  reviewed  the  proposed 
changes  and  had  no  comment  on  them 
(administrative  record  Nos.  UT-901. 
UT-937.  and  Lrr-960). 

By  letters  dated  March  23  and  August 
29.  1994.  the  Mine  Safety  and  Health 
Administration  (MSHA)  stated  that  it 
had  reviewed  the  amendment  and  that 
there  appeared  to  be  no  conflict  with  the 
requirements  of  30  CFR  (administrative 
record  No.  UT-904). 

The  U.S.  Army  Corps  of  Engineers 
responded  by  letters  dated  June  6  and 
.\ugust  10,  1994,  that  it  found  the 
changes  to  be  satisfacton,- 
(administrative  record  Nos.  UT-934  and 
l.T-962). 
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J.  Eiwifunnwnlal  I'ruUction  Agency 
(EPA)  Concurrence  and  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  solicit  the  written 
concurrence  of  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  e/  seq]  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq). 

None  of  the  revisions  that  Utah 
proposed  to  make  in  its  amendment 
pertained  to  air  or  water  quality 
standards.  Therefore.  OSM  did  not 
request  EP.-K's  concurrence  with  the 
proposed  amendment.  However, 
pursuant  to  30  CFR  732.17lh)(ll}(i). 
OSM  solicited  comments  on  the 
proposed  amendment  from  EPA 
(administrative  record  No.  UT-891). 
EPA  responded  by  letters  dated 
February  15  and  June  8.  1994 
(administrative  record  Nos.  UT-694  and 
UT-936).  that  it  had  no  comments  on 
the  proposed  amendment  and  that  it  did 
not  believe  there  would  be  any  impacts 
to  water  quality  standards  promulgated 
under  authority  of  the  Clean  Wafer  Act, 
as  amended  (33  U  S.C.  1251  et  seq.]. 

4.  Slate  Historic  Preservation  Officer 
ISHPO)  and  the  Advisory  Council  on 
Historic  Presen'ation  lACHPj 

Pursuant  to  30  CFR  732.17(h)(4).  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP 
(administrative  record  No.  UT-891).  By 
letter  dated  August  4. 1994.  the  SHPO 
indicated,  after  review  of  Utah  Admin. 
R.  645-202-300.  that  it  concurred  with 
the  content  of  the  rule  and  OSM's 
determination  of  no  effect  with  respect 
to  the  consultation  requirements  of  36 
CFR  Part  800  (administrative  record  No. 
UT-959).  The  AllHP  did  not  respond  to 
OSM's  request. 

V.  Director's  Decision 

Dased  on  the  above  findings,  the 
Director  approves  Utah's  proposed 
amendment  as  submitted  on  January-  27. 
1994.  and  revised  on  May  10  and  )uly 
11,  1994.  The  Director  approves,  as 
discussed  in:  Finding  No.  1.  Utah 
Admin  R.  64.5-201-323.100. 
concerning  the  narrative  description  of 
the  proposed  exploration  area,  and  Utah 
Admin.  R.  645-201-342.200. 
concer  jiroval  or  disapproval  of 

an  ap(>  i  for  a  major  coal 

exploration  permit;  finding  No.  2.  Utah 
Admin.  R.  645-200-121.  concerning 
coal  exploration  which  is  subject  to  43 
CFR  Parts  3480  through  3487,  Utah 
Admin.  R.  645-201-200  through  220. 
concerning,  notices  of  intention  to 
condud  minor  coal  exploration.  Utah 


AUmm.  K.  645-:i02-100,  concerning 
required  documents.  Utah  Admin.  R. 
645-202-232,  concerning  performance 
standards  for  roads  or  other 
transportation  facilities  used  for  coal 
exploration,  and  Utah  Admin.  R.  645- 
202-235,  concerning  performance 
standards  which  minimize  disturbance 
of  the  hydrologic  balance;  finding  No.  3, 
Utah  Admin.  R.  645-200-122,  645-200- 
123,  645-201-223,  and  645-201-310, 
concerning  coal  exploration  in  relation 
to  an  approved  permit  area;  and  finding 
No.  4.  Utah  Admin.  R.  645-200-220, 
645-200-230.  and  645-201-100  through 
645-201-130.  concerning  the  Division's 
responsibilities  and  coal  exploration 
plan  review. 

The  Federal  regulations  at  30  CFR 
Part  944,  codifying  decisions  concerning 
the  Utah  program,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

1.  E.<ecutive  Order  12666 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12886 
(Regulatory  Planning  and  Review). 

2  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  nut  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  use.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  State  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Feilt^rai  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

J.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 


provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

VII.  List  of  Subjects  in  30  CFR  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated;  September  19, 1994. 

Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 

below; 

PART  944— UTAH 

1.  The  authority  citation  for  Part  944 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  944.15  is  amended  by  adding 
paragraph  (aa)  to  read  as  follows: 

§  944.1 5    Approval  of  amer.dn>ents  to  State 
regulatory  program. 

*         «         •         *         « 

(aa)  Revisions  to  the  following  Utah 
Coal  Mining  Rules,  as  submitted  to  OSKt 
on  January  27,  1994.  and  as  revised  on 


May  10  and  July  11. 1994.  are  approved 
effective  September  27,  1994: 

645-200-121, 122.  and  123.  Coal  Exploration 

Categories. 
645-200-220.  and  230.  Division 

Responsibilities. 
645-201-100  through  130.  Responsibilities 

for  Coal  Exploration  Plan  Review. 
645-201-200  through  220  and  223.  Notices 

of  Intention  to  Conduct  Minor  Coal 

Exploration. 
645-201-310.  Major  Coal  E.xploration 

Permits. 
645-201-323.100,  Narrative  Description  of 

the  Proposed  Exploration  Area. 
645-201-342.200,  Approval  or  Disapproval 

of  an  Application  for  a  Major  Coal 

Exploration  Permit. 
645-202-100,  Required  Documents. 
645-202-232.  Performance  Standards  for 

Roads  or  Other  Tran.sportation  Facilitie!> 

Used  for  Coal  Exploration. 
645-202-235.  Performance  Standards  which 

Minimize  Disturbance  of  the  Hydrologic 

Balance. 
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30  CFR  Part  946 

Virginia  Regulatory  Program 
Amendment 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  OSM  is  announcing  the 
approval,  with  exceptions,  of  a 
proposed  amendment  to  the  Virginia 
regulatory'  program  (hereinafter  referred 
to  as  the  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  includes  changes 
to  Virginia's  regulations  relative  to 
biltation  structures  and  impoundments, 
revegetation  standards  for  success,  and 
reads  and  road  construction.  The 
amendment  is  intended  to  revise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards  and  to 
clarify  and  correct  inconsistencies  in 
Virginia's  rules. 

EFFECTIVE  DATE:  September  27.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  A.  Penn,  Director.  Big  Stone 
Cap  Field  Office,  P.O.  Drawer  1217, 
Powell  Valley  Square  Shopping  Center. 
Room  220,  Route  23.  Big  Stone  Gap, 
Virginia  24219.  Telephone:  (703)  523- 
4303. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

iV.  Summary  and  Disposition  of  Comments 


V.  Director's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Virginia  Program 

The  Secretary  of  the  Interior  approved 
the  Virginia  program  on  December  15, 
1981.  Background  information  on  the 
Virginia  program  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  December 
15.  1981.  Federal  Register  (46  FR 
61085-61115).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  946.11.  946.12,  946.13. 
946.15.  and  946.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  October  22, 1993 
(Administrative  Record  No.  VA-829). 
Virginia  submitted  proposed 
amendments  to  its  regulator^'  program. 
The  amendments  address  issues 
initially  submitted  to  OSM  on  October 
1. 1990  (Administrative  Record  Number 
VA-768).  but  siibsequently  withdrawn 
by  Virginia  in  a  letter  dated  May  12. 
1992  (.administrative  Record  No.  VA- 
818),  as  discussed  in  the  final  rule 
issued  July  7,  1992  (57  FR  29788). 
Virginia  submitted  the  request  to 
withdraw  portions  of  the  October  1. 
1990.  submission  (as  modified  April  18. 
1991)  in  order  to  reconsider  various 
proposals.  Virginia's  October  22.  1993. 
submission  addresses  the  .sections  that 
Virginia  withdrew  in  its  Mav  12.  1992. 
letter  except  for  §§  773.16{cj(4)(ii)  and 
773.16(c)(7). 

OSM  announced  receipt  of  the 
October  22.  1993.  proposed 
amendments  in  the  November  4.  1993. 
Federal  Register  (58  FR  58827).  and  in 
the  same  document  opened  the  public 
comment  period  and  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendments. 
The  public  comment  period  closed  on 
December  6.  1993 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17  are  the  Director's 
findings  coiicerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

1.  Section  480-03-19.8J6/817.49(a)l3) 

Virginia  proposes  to  add  new  stability 
design  requirements  at  §  480-03- 
19.816/817.49(a)(3)(ii)for 


impoundments  not  meeting  the  size  or 
other  criteria  of  30  CFR  77.215(a). 
except  for  a  coal  mine  waste 
impounding  structvu'e.  The 
impoundments,  located  where  failure 
would  not  be  expected  to  residt  in  loss 
of  life  or  serious  property  damage,  shall 
have  a  minimum  static  safety  factor  of 
1.3  for  a  normal  pool  with  steady  state 
seepage  saturation  conditions.  These 
proposed  provisions  are  substantively 
identical  to  the  Federal  rule  at  30  CFR 
816/81 7.49(a)(3)(ii).  The  amendment 
further  provides  for  use  of  earth 
embankments  whose  top  widths  are  no 
less  than  10  feet  and  whose 
embankment  slopes  are  2h:lv  or  flatter, 
provided  the  permittee  documents  that 
a  minimum  static  safety  factor  of  1.3  can 
be  met  using  the  graphical  solution 
methods  outlined  in  the  "Bureau  of 
Mines  Report  of  lnvestigations/1981.  RI 
8564.  Factor  of  Safety  Charts  for 
Estimating  the  Stability  of  Saturated  and 
Unsaturated  Tailings  Pond 
Embankments.  United  States 
Department  of  the  Interior.  "  By  letter 
dated  February  23.  1994  (Administrative 
Record  No.  VA-e36).  OSM  advised 
Virginia  that  the  graphical  solution 
methods  could  be  used  in  lieu  of 
engineering  tests,  for  low  hazard 
impoundments  not  meeting  the  size  or 
other  criteria  of  30  CFR  77.216(a)  if  ill 
the  appropriate  parameters  needed  to 
use  the  graphs  in  RI  8564  are  adequately 
documented  for  each  embankment. 
OSM  pointed  out  that  the  appropriate 
parameters  included: 
— I'nit  weight  of  the  soil 
— Height  of  the  embankment 
— Internal  fi-iction  angle 
— Cohesion 
— Pore  pressure  ratio 
— Slope  of  the  embankment 
— Depth  factor 

In  addition  to  satisfying  these 
parameter  requirements,  OSM  stated 
that  the  embankment  would  have  to  be 
constructed  of  homogeneous  material 
and  the  stiff  base  under  the  foundaticm 
mii.sl  be  flat.  By  letter  dated  March  16. 
I!t94  (.Administrative  Record  No.  \'.\- 
837).  Virginia  agreed  that  the  parameters 
set  forth  in  OSM's  letter  of  February  23. 
1994.  will  be  required  by  the  State  for 
use  with  the  graphs  in  RI  8564  and  that 
the  parameters  must  be  documented  for 
each  embankment.  Virginia  further 
agreed  that  the  embankment  will  be 
required  to  be  constructed  of 
homogenoous  material  and  the  stiff  base 
under  the  foundation  will  be  required  to 
be  flat.  The  Federal  regulations  at  30 
CFR  816/817.49(a)(3)(ii).  780.25(c)(3) 
and  784.16(c)(3)  provide  for  an 
alternative  to  engineering  tests  that 
establish  for  im(>oundments  a  minimum 
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regulatory  authority,  through  the  State 
program  amendment  process,  can 
establish  engineering  design  standards 
that  ensure  stability  comparable  to  the 
1.3  minimum  static  safety  factor,  then 
such  design  standards  are  no  less 
effective  than  816/817  49(a)(3)(ii).  The 
Director  has  determined  that  the 
proposed  amendment  to  the  Virginia 
regulations  at  S  VR  480  03.19.816/ 
817.49(a)(3)(ii),  as  clarified  by  Virginia 
on  March  16.  1994,  ensures  stability 
comparable  to  the  1.3  minimum  static 
safety  factor  and  is  no  less  effective  than 
the  Federal  rules  at  30  CFR  816/ 
817.49{a)(3)(ii). 

2.  Section  VR  480-03- J  9  816/ 
817.1 16(b)(3) 

Virginia  proposes  to  revise  §  VR  480- 
03-19.816/81 7. 116(b)(3)(v)(A)  regarding 
the  stocking  of  trees,  shrubs,  half- 
shrubs,  and  the  ground  cover 
established  on  the  revegetated  area 
where  woody  plants  are  used  for 
wildlife  management,  recreation,  shelter 
belts,  or  forr^st  uses  other  than 
commercial  forest  land,  by  deleting  the 
phrase  "approximate  the  stocking  and 
ground  cover  on  the  surrounding 
unmined  area."  The  Director  finds  the 
deleted  language  to  be  duplicative  of 
requirements  already  found  in  the 
Virginia  program.  Therefore,  the 
proposed  deletion  will  not  render 
Virginia's  regulations  less  effective  than 
the  Federal  requirements  at  30  CFR 
816.116(b)(3). 

J.  Section  VR  480-03-19.816/ 
817  116(c)(3) 

Virginia  proposed  to  revise  those 
subsections  by  deleting  the  term 
"conser\ation  "  and  replacing  that  term 
with  the  term  "husbandry."  In  its 
submittal  of  this  amendment  Virginia 
stated  that  the  wording  change  was 
made  to  make  the  language  consistent 
with  the  counterpart  Federal  provisions 
at  30  CFR  816/817. 116(c)(4).  In  addition 
to  the  proposed  wording  change, 
Virginia  submitted  administrative 
record  information  containing  a  list  of 
normal  husbandry  practices  and  related 
reference  materials  intended  to  support 
the  practices  identified  by  Virginia  as 
nurmal  husbandry  practices. 

The  Federal  regulations  at  30  CFR 
816/817.116(c)(4)  allow  State  regulatory 
authorities  to  select  certain  husbandry 
practices  that  will  not  extend  the  period 
of  responsibility  for  successful 
revegetation  and  the  bond  liability  of 
the  permittee.  These  practices  must  be 
expected  to  continue  as  part  of  the 
postmining  land  use  or  that  after 
discontinuance,  the  likelihood  of 
permanent  success  is  not  reduced.  Such 


^jfactices  must  be  submitted  through  the 
State  program  amendment  process  and 
must  be  approved  by  OSM  before  the 
State  can  implement  such  practices. 

Upon  review  of  the  materials 
provided  by  Virginia.  OSM  determined 
that  there  was  no  document  establishing 
the  list  of  practices  as  Virginia  policy. 
In  addition,  there  was  no  information 
explaining  how  the  lists  and  technical 
references  would  be  used.  In  a  letter  to 
Virginia  dated  February  23.  1994 
(Administrative  Record  No.  VA-e36), 
OSM  addressed  its  concerns  with  the 
proposed  husbandry  practices 
amendment.  Virginia  responded  by 
letter  dated  May  12,  1994 
(Administrative  Record  No.  VA-838). 
The  State  provided  the  following 
clarification. 

Virginia  stated  that  within  30  days  of 
OSM's  approval  of  the  husbandry 
practices  provision,  Virginia  will  issue  a 
poUcy  statement  concerning  husbandry 
practices.  The  draft  policy  statement 
submitted  by  Virginia  reads  as  follows: 

The  Virginia  program  at  480-03-19.816/ 
817.116(c)(3)  provides  that  the  Division  may 
approve  selective  husl)andr>'  practices  that 
may  be  utilized  without  extending  the  p>eriod 
of  responsibility  for  rvvegetation  success  and 
bond  liability.  On  October  1, 1990,  DMLR 
submitted  for  OSM's  approval  a  limited  list 
of  the  selected  practices  that  can  l>e  used  in 

Virginia.  On OSM  published  in 

the  Federal  Renter  its  Tinal  approval  of  the 
selected  husbandry  practices. 

Pursuant  to  this  program  amendment,  there 
are  a  finite  number  of  huslwndry  practices 
that  have  l>een  approved  by  OSM.  Coal 
surface  mining  operations  may  utilize  only 
this  list  of  practices  without  extending  the 
bond  liability  period.  For  a  copy  of  the 
program  amendment  or  a  description  and 
supporting  literature/publications,  please 
contact  lerry  Legg  at  the  Division's  Big  Stone 
Cap  Office. 

This  draft  language  satisfies  one  of 
OSM's  concerns  about  the  proposed 
husbandry  practices  by  making  the 
following  point:  The  list  of  husbandry 
practices  approved  by  OSM  comprises 
the  only  approved  husbandry  practices 
which  may  be  used  by  industry  without 
restariing  the  period  of  responsibility  for 
reclamation  success  and  bond  liability. 

The  following  husbandry  practices, 
were  submitted  and  described  by 
Virginia  on  October  22,  1993 
(Administrative  Record  Number  VA- 
829). 

Forestry — Common  management 
practices  for  the  land  use  of  unmanaged 
forestry  that  will  be  allowed  in  Virginia 
without  the  restart  of  the  bonding 
liability  period: 

Replanting  of  trees 
Herbicide  application 
Pest  control 


Repair  of  rills  and  gullies  as  necessary 
to  implement  the  land  use 
Commercial  Forestry — Common 
management  practices  for  land  use  of 
commercial  forestry  that  will  be  allowed 
in  Virginia  without  the  restart  of  the 
bonding  liability  period: 

Replanting  of  trees 
Herbicide  application 
Basal  pruning 
Insecticide  application 
Mowing 

Fertilization  and  liming 
Repair  of  rills  and  gullies  as  necessary 
to  implement  the  land  use 

Hay  land/Pasture — Common 
management  practices  for  the  land  use 
of  hayland/ pasture  that  will  be  allowed 
in  Virginia  without  the  restart  of  the 
bonding  liability  period: 

Repair  of  rills  and  gullies 
Application  of  lime  fertilizer 
Maintenance,  weed  and  brush  control 
Rotation  or  continuous  grazing 
Reseeding  or  spot  seeding 
Fencing 

Commercial,  Industrial,  Residential, 
or  Recreational — Common  management 
practices  for  the  land  uses  of 
commercial,  industrial,  residential,  or 
recreational  that  will  be  allowed  in 
Virginia  without  the  restart  of  the 
bonding  liability  period; 
Planting  or  replanting  of  trees 
Application  of  lime  and  fertilizer 
Surface  roughing  or  the  repair  of  rills 

and  gullies 
Seeding  or  reseeding 
Irrigation 
Sodding 

Weed  and  pest  control 
Topsoiling  and  other  standard 

landscaping  practices 
Cravel  or  asphalt 
Construct  structures 

In  the  administrative  record 
information  provided  by  Virginia 
concerning  the  husbandry  practices  of 
reseeding  and  spot  seeding,  these 
practices  are  limited  to  those  situations 
listed  below. 

Hayland/Pasture 

Periodic  reseeding  to  maintain  or 
improve  the  desired  combination  of 
grasses  and  legumes. 

Seeding  for  weed  control. 

Spot  seeding  in  high  traffic  areas:  e.g., 
around  water  troughs,  salt  licks,  and 
areas  damaged  by  livestock. 

Seeding  of  reclaimed  rills  and  gullies. 

Commercial,  Industrial,  Residential,  or 
Recreational 

Reseeding  to  prevent  rill  erosion. 
Seeding  to  maintain  the  desired  mix 
of  plants. 


In  its  May  12,  1994,  letter  to  OSM. 
Virginia  also  clarified  the  followang 
points  concerning  its  implementation  of 
the  husbandry  practices  provision. 
Virginia  proposes  to  limit  the  extent  of 
reseeding  or  spot  seeding  that  it  will 
allow  as  husbandry  practice  to  a 
maximum  of  10  percent  of  the' 
applicable  area.  Virginia  will  also  use 
the  10-percent  figure  to  limit  areas 
where  liming,  fertilization,  and 
irrigation  may  be  used  in  excess  of  the 
levels  normally  applied  to  similar  lands 
with  the  same  land  use. 

The  10-percent  figure  is  inspired  by 
the  Virginia  regulations  concerning 
revegetation  success.  Specifically,  VR 
480-03-19.816.1 16(a)(2)  provides  that 
ground  cover,  production,  or  stocking 
shall  be  considered  equal  to  the 
approved  success  standard  when  they 
are  not  less  than  90  percent  of  the 
approved  success  standard.  The  Federal 
regulations  at  30  CFR  816.116(a)(2)  have 
a  similar  standard. 

While  the  10-percent  statistical 
standard  in  the  revegetation  rules  does 
not  directly  apply  to  husbandry 
practices,  the  proposed  limiting  of 
reseeding  or  spot  seeding  to  10  percent 
is  reasonable.  However,  the  Director 
finds  that  some  additional  hmits  must 
apply.  For  example,  normal  husbandry 
practices  do  not  include  large  barren 
blocks  of  the  reclaimed  area.  On  the 
contrary,  large  blocks  of  barren  areas 
(such  as  a  block  representing  10  percent 
of  the  applicable  area)  would  indicate 
failed  reclamation,  not  successful 
revegetation.  Additionally,  in 
revegetated  areas  which  pass  the 
established  90-percent  standard  bare  or 
poorly  revegetated  areas  are  likely  to  be 
scattered  about  the  applicable  area,  and 
not  large  blocks  of  barren  land.  Again, 
large  blocks  of  barren  areas  would 
indicate  failed  reclamation. 
Consequently,  the  reseeding  of  such 
large  blocks  of  barren  areas  representing 
failed  reclamation  would  be 
augmentative  seeding  and  would 
necessitate  the  restarting  of  the  period  of 
responsibility  for  reclamation  success 
and  bond  liability.  In  addition,  the 
reestablished  vegetation  must  be  in 
place  for  a  sufficient  length  of  time  so 
as  not  to  adversely  affect  Virginia's 
ability  to  make  a  valid  determination  at 
the  time  of  bond  release  of  the  success 
of  the  reclamation. 

In  the  special  case  of  the  repair  of  rills 
and  gullies  as  part  of  a  forestry 
postmining  land  use,  the  administrative 
record  contains  a  September  27,  1990, 
letter  from  the  Virginia  Department  of 
Forestry.  In  that  letter,  the  Regional 
Forester  states  that  rills  and  gullies  need 
not  be  repaired  "as  a  part  of  typical 
forest  management  unless  the 


magnitude  of  the  gully  would  interfere 
with  the  land  use  (of  forestrj)."  The 
letter  goes  on  to  say  that  rills  and  gullies 
often  occur  naturally  in  the  steep  slope 
areas  of  the  Appalachian  Region.  OSM 
agrees  that  the  repair  of  occasional  and 
minor  rills  and  gullies  where  proper 
grading  and  erosion  management  is 
practiced  could  be  considered  part  of 
normal  forestry  management  practice. 

Virginia  clarified  its  interpretation  of 
the  degree  of  allowable  repair  of  rills 
and  gullies.  Since  erosion  is  a  natural 
phenomenon,  the  repair  of  minor  rills 
and  gullies  is  not  viewed  by  the  Virginia 
program  as  a  violation,  nor  does  it 
require  restarting  of  the  bonding  clock. 
However,  the  State  added,  the  Virginia 
program  considers  erosion  that 
repeatedly  creates  rills  and  gullies  over 
a  large  area  as  a  violation  of  at  least  one 
performance  standard  and  potentially  a 
violation  of  several  standards.  When  the 
permittee  fails  to  comply  with  the 
Virginia  performance  standards  and  rills 
and  gullies  repeatedly  develop  over  a 
large  area,  Virginia  will  require 
restarting  of  the  responsibility  period. 
Virginia  has  demonstrated,  and  the 
Director  finds  through  this  amendment, 
and  Virginia's  clarifications  and 
administrative  record  information,  that 
in  the  State  of  Virginia,  certain  specified 
instances  of  rill  and  gully  repair 
associated  with  land  used  for  Forestry, 
Commercial  forestry.  Commercial, 
industrial,  residential,  or  recreational, 
and  Hayland/ pasture  will  be  considered 
a  normal  husbandry  practice. 

Virginia  also  clarified  that  the 
husbandry  practices  for  areas  designed 
to  enhance  fish  and  wildlife  will  be 
consistent  with  the  practices  set  forth 
for  unmanaged  forestry.  The  Director 
finds  this  to  be  reasonable. 

Virginia  stated  that  since  the  Virginia 
coalfields  are  primarily  located  on  steep 
slopes,  there  has  been  no  incident 
where  cropland,  other  than  hay,  has 
been  developed  on  the  postmining  land 
use.  Consequently,  Virginia  has  not 
developed  nor  proposes  any  husbandry- 
practice  for  such  croplands.  Should  the 
Virginia  coalfields  expand  or  crop 
production  become  a  viable  option,  the 
State  will  develop  husbandry  practices 
relevant  to  those  crops  and  submit  them 
to  OSM  for  approval.  Such  practices 
will  not  be  permitted  by  the  State  until 
approved  by  OSM.  The  Director  concurs 
with  the  understanding  that  the  State 
will  submit  any  new  husbandry 
practices  to  OSM  for  approval  prior  to 
their  being  permitted  in  Virginia. 

With  the  exceptions  listea  below,  the 
Director  finds  the  proposed  amendment 
as  augmented  by  the  administrative 
record  information  submitted  with  this 
amendment,  and  as  clarified  by  Virginia 


by  letter  dated  May  12,  1994.  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817.116(c){4).  This  finding 
is  made  with  the  imderstanding  that  the 
policy  statement  to  be  issued  by 
V'irginia  concerning  normal  husbandjy- 
practices  wil!  be  identical  in  meaning  to 
the  draft  language  of  that  policy 
statement  submitted  to  OSM  by  letter 
dated  May  12,  1994.  The  Director  is  not 
approving  as  normal  husbandry  practice 
the  reseeding  of  lirge  blocks  of  areas 
made  barren  by  poor  reclamation,  or 
where  the  reestablished  vegetation  has 
not  been  in  place  for  a  sufficient  length 
of  time  for  Virginia  to  make  a  valid 
determination  of  the  success  of  the 
reclamation  at  the  time  of  bond  release. 

4.  VR§  480-03-19.816/817. 151(b) 

Virginia  proposes  to  revise  this 
section  by  changing  the  title  from 
"Embankments"  to  "Safety  factor,"  and 
by  changing  the  language  in  (b)(1)  to  (1) 
reference  "organic  material"  rather  than 
"vegetative  material."  and  (2)  add  the 
phrase  "or  other  unsuitable  material." 
These  changes  were  proposed  by 
Virginia  in  response  to  an  issue  letter 
from  OSM  dated  March  20, 1991 
(Administrative  Record  No.  VA-792). 
The  issue  letter  refers  to  the  proposed 
program  amendment  submitted  by 
V^irginia  on  October  1,  1990,  as 
discussed  herein  at  II.  Submission  of 
Amendment.  In  that  letter.  OSM  also 
asked  \'irginia  to  ^mend  this  rule  to 
refiect  that  keyway  cuts  extend  a 
minimum  of  two  feet  below  the  toe  of 
the  fill  and  that  material  placed  in  road 
embankments  will  be  within  acceptable 
moisture  content  levels.  In  its  current 
submission,  Virginia  did  not  make  the 
suggested  changes,  but  provided 
clarification  intended  to  show  that  its 
current  regulations  adequately  address 
OSM's  concerns. 

Virginia's  Department  of  Mines, 
Minerals  and  Energy  (DMME)  interprets 
its  existing  regulations  to  require 
keyway  cuts  beneath  embankments  on 
steep  slopes  to  provide  for  stability  of 
road  embankments.  The  design  of  the 
keyway  will  be  prepared  by.  or  under 
the  direction  of,  the  applicant's 
registered  professional  engineer  and 
will  be  reviewed  by  a  DMME  engineer. 
A  minimum  width  often  feet  is 
specified  and  the  keyway  must  be 
sloped  inward  in  all  cases.  While  other 
specifications  may  be  proposed  by  the 
applicant  or  required  by  DMME,  taking 
into  account  the  conditions  of  the  site, 
DMME  believes  the  general  requirement 
that  kej'vvay  cuts  be  constructed  at  the 
toe  of  the  road  fills  on  steep  slopes  and 
the  specific  width  and  slope  standards 
prov  ide  sufficient  detail  to  ensure  road 
embankment  stability  in  most  site 
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specific  cases.  However,  DMME 
interprets  its  regulations  to  require 
appropriate  desi^  given  unusual  site 
specific  conditions.  DM\1£  retains  the 
authority  to  require  a  ke>'way  that  has 
a  two  foot  minimum  depth  below  the 
toe  of  a  road  Gil  embankment  as 
necessary  when  the  foundations  of  the 
embankment  is  located  in  bedrock. 
DMME  also  feels  that  its  current 
regulations  adequately  address  OSM's 
concerns  regarding  moisture  content  of 
materials  placed  in  road  embankments 
on  steep  slo{)es.  According  to  DMME,  its 
regulations  require  such  road 
embankments  to  be  constructed  in 
uniform  compacted  layers.  In  order  to 
achieve  a  desired  degree  of  compaction, 
materials  must  be  placed  within  the 
acceptable  range  of  moisture  content. 
The  DMME  interprets  its  rule  to  embody 
the  requirement  that  materials  must  be 
within  the  acceptable  range  of  moisture 
content  if  the  larger  performance 
standard,  that  of  placement  in 
compacted  layers,  is  to  be  achieved. 
DMME  believes  that  its  existing 
regulation  is  as  effective  as  the  Federal 
regulation.  The  Director  finds  tliat  based 
upon  the  March  20. 1991,  letter  and  the 
clarification  provided  by  Virginia,  that 
VR  48(M)3-19.816/817.151(b)(l) 
through  (4)  as  set  forth  in  Virginia's 
October  22.  1993.  submission  is 
consistent  with  the  Federal  rules  set 
forth  at  30  CFR  816/817.151,  780.37(c) 
and  784.24(c). 

5.  VR  §  4&0-€3-19.816/817.152 

Virginia  proposes  to  revise  the 
language  of  this  rule  relating  to  the 
waiver  of  design  standards  for  existing 
roads.  As  originally  submitted  on 
October  22,  1993.  the  proposed  language 
could  be  read  to  imply  that  existing 
roads  do  not  have  to  meet  the 
performance  standards  of  VR  480-03- 
19.816/817.150  and  816/817/151.  In  its 
issue  letter  dated  February  23,  1904. 
OSM  suggested  new  language  which 
would  resolve  the  controversy.  In  its 
March  16,  1994.  response  to  the  issue 
letter.  Virginia  revised  the  proposed 
language  consistent  with  OSM's 
suggestion.  The  current  proposal 
provides  that  where  existing  roads  that 
are  to  be  used  meet  the  performance 
standards  of  816/817.150  and  816/ 
817.151  and  it  can  be  demonstrated  that 
reconstruction  to  meet  the  design 
standards  of  those  provisions  would 
result  in  greater  environmental  harm, 
the  Division  may  waive  the  design 
requirements.  Therefore,  the  Director 
finds  that  the  provisions  of  VR  480-03- 
19.816/817.152.  as  revised  on  March  16. 
1994.  are  not  inconsistent  with  the 
requirements  of  30  CFR  701.11(e)  which 
allow  existing  structures  that  meet  the 


performance  standards  but  not  the 
design  requirements  to  be  exempt  from 
meeting  the  design  requirements. 

rV.  Sommarr  and  Dispositinn  nf 
Comments 

Public  Conunents 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  beairing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  of  30 
CFR  732. 17(hMll)(i).  the  Director 
solicited  comments  from  various 
Federal  agencies  %vith  an  actual  ot 
potential  interest  in  the  Virginia 
program.  The  U.S.  Soil  Conservation 
Service.  U.S.  Mine  Safety  and  Health 
Administration,  and  the  Environmental 
Protection  Agency  acknowledged 
receipt  of  the  amendment  without 
comment. 

Environmental  Protection  Agency  (EPA) 
Concurrence 

Under  30  CFR  732.17(hMll)(iJ),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
EPA  with  respect  to  any  provisions  of  a 
State  program  amendment  that  relate  to 
air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Clean  Air  Act  (42  U.S.C.  7401  et  seq.) 
or  the  Clean  Water  Act  (33  U.S.C  1251 
et  seq).  The  Director  has  determined 
that  this  amendment  contains  no 
provisions  in  these  categories  and  that 
EPA's  concurrence  is  not  required. 

V.  Director's  Decision 

Baaed  on  the  above  findings,  the 
Director  approves,  with  the  exceptions 
noted  in  Finding  3  above,  the  proposed 
amendment  with  supplemental 
administrative  rtf>corxl  tnformatirHi 
which  was  submitted  by  Virginia  on 
October  22.  1993.  and  as  re\  ised  on 
March  16. 1994.  and  on  Mav  12, 1994. 

The  Federal  regulations  at  30  CFR 
946.  codifv'ing  deciaians  concerning  the 
Virginia  program,  arebaisg  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encotirage  Slates  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 


under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus,  any  changes 
to  the  State  program  are  not  operational 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Virginia  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  f)olicies,  directives  and 
other  materials,  and  will  require  tije 
enforcement  by  Virginia  of  only  such 
provisions 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  1277S 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsection  (a)  and  fb)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
7:«).ll,  732.15  and  732.17(hMlO), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 


require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 


would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  946 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  16. 1994. 

Ronald  C.  Recker. 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30.  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

PART  946— VIRGINIA 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 


Authority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.15  is  amended  by 
adding  paragraph  (hh)  to  read  as 
follows: 

§  946. 1 5    Approval  of  regulatory  program 
amendments. 


(hh)  The  following  amendment,  with 
supplemental  administrative  record 
information,  pertaining  to  the  Virginia 
regulatory  program,  as  submitted  to 
OSM  on  October  22. 1993.  and  revised 
on  March  16,  1994,  and  May  12,  1994. 
is  approved,  e.xcept  as  noted  herein, 
effective  September  27. 1994.  The 
amendment  consists  of  revisions  to  the 
following  provisions  of  the  Virginia 
Coal  Surface  Mining  Reclamation 
Regulations. 


VR  480-03-19.816 


816.49(a)(3)(ii) 

816.1 16(b)(3)(v)(A) 


816.116(c)(3) 


816.151(b)  

816.152 

8l7.49(a)(3)(il) 

817,1 16(b)(3)(v)(A) 


817.116(C)(3) 


817.151(b) 
817.152 


Topic 


Permanent  Program  Performance  Standards— Surface  Mining  Activities;  Impoundments. 

Permanent  Program  Performance  Standards— Surface  Mining  Activities:  Revegetation:  Standards  for 

Success. 
Permanent  Program  Performance  Standards— Surface  Mining  Activities;  Revegetation:  Standards  for 

Success,  except  not  approved  as  normal  husbandry  practice  is  the  reseeding  of  large  tMocks  of  areas 

made  t>arren  by  poor  reclamation,  or  wtiere  the  reestablished  vegetation  has  not  been  m  place  for  a 

sufficient  length  of  time  for  Virginia  to  make  a  valid  determination  of  the  success  of  the  reclamation  at 

the  time  of  tx)nd  release. 
Permanent  Program  Performance  Standards— Surface  Mining  Activities;  Primary  Roads. 
Permanent  Program  Performance  Standards— Surface  Mining  Activities;  Existing  Roads. 
Permanent  Program  Performance  Standards — Underground  Mining  Activities;  Impoundments. 
Permanent  Program  Performance  Standards — Underground  Mining  Activities;  Revegetation:  Standards 

for  Success. 
Permanent  Program  Performance  Standards — Underground  Mining  Activities;  Revegetation:  StarKlards 

for  Success. 
Permanent  Program  Performance  Standards— Underground  Mining  Activities;  Pnmary  Roads. 
Permanent  Program  Performance  Standards— Underground  Mining  Activities;  Existing  Roads. 
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BILUNQ  CODE  4310-05-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
(COTP  Huntington  94-006] 
RIN2115-AA97 

Safety  Zone;  Ohio  River,  Mile  313.0  to 
315.0 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  Ohio 
River.  This  regulation  is  needed  to 
control  vessel  traffic  in  the  regulated 
area  to  prevent  potential  safety  hazards 
for  transiting  vessels  resulting  from 
pipelaying  operations,  including 
underwater  blasting,  as  part  of  a  gas 


pipeline  construction  project  in  the 
vicinity  of  mile  314.0,  Ohio  River. 
Ceredo-Kenova.  West  Virginia.  Vessel 
movements  within  this  safety  zone  are 
permitted  under  the  criteria  set  forth  in 
this  regulation. 

EFFECTIVE  DATES:  This  regulation  is 
effective  at  7  a.m.  EOT  on  September  12, 
1994.  It  terminates  on  October  31.  1994 
at  8  p.m.  EST,  unless  terminated  sooner 
by  the  Captain  of  the  Port  Huntington. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Sean  Moon,  Chief  of  the  Port 
Operations  Department,  Captain  of  the 
Port,  Huntington,  West  Virginia  at  (304) 
529-5524. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  regulation  are  ENS 
Steve  Frye,  Project  Officer,  Marine 
Safety  Office,  Huntington,  West  Virginia 
and  LT  S.  Moody,  Project  Attorney, 
Second  Coast  Guard  District  Legal 
Office. 


Regulatory  History 

In  accordance  with  5  U.S.C.  553.  a 
notice  of  proposed  rulemaking  was  not 
published  for  this  regulation  a*  d  good 
cause  exists  for  making  it  effecuve  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impracticable.  Specifically, 
anticipated  pipelaying  operations, 
including  underwater  blasting,  as  part  of 
a  gas  pipeline  construction  project  in 
the  vicinity  of  mile  314.0.  Ohio  River, 
Ceredo-Kenova,  West  Virginia,  have 
created  a  situation  which  presents  an 
immediate  hazard  to  navigation,  life, 
and  property.  As  a  result,  the  Coast 
Guard  deems  it  to  be  in  the  public's  best 
interest  to  issue  a  regulation 
immediately. 

Background  and  Purpose 

The  activity  requiring  this  regulation 
is  a  gas  pipeline  construction  project. 
The  Captain  of  the  Port  Huntington  did 
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not  receive  notice  ol  the  pro)ect  unta 
September  2. 1994.  Pentzien,  Inc.  of 
Omaha.  Nebraska,  working  under 
contract  for  Columbia  Gas  of  Charleston. 
West  Virginia,  will  begin  construction 
September  12.  1994  on  an  open-cut. 
dredged  crossing  in  which  a  new  gas 
line  will  replace  the  old  gas  hne 
between  Wayne  County,  West  Virginia 
and  Lawrence  County,  Ohio  at  mile 
314.0  on  the  Ohio  River.  Pentzien.  Inc. 
engineers  anticipate  completion  of  the 
construction  on  or  before  October  31, 
1994.  The  presence  of  a  drill  barge  and 
dredging  equipment,  conducting 
dredging  and  underwater  blasting 
operations,  will  pose  an  obstructive  and, 
at  times,  explosive  hazard  to  waterbome 
traffic  transiting  in  the  vicinity  of  the 
construction  project  work  site.  In  order 
to  provide  for  the  safety  of  vessel  traffic, 
the  Captain  of  the  Port  Huntington 
intends  to  regulate  vessel  traffic  in  that 
portion  of  the  Ohio  River  where 
dredging  and  blasting  operations  will  be 
taking  place  until  the  hazard  is 
mitigated.  All  transiting  vessels  must 
contact  the  M/V  JOE  KIZZIAH,  which 
will  be  tending  the  dredging  and  drill 
barges,  on  either  chaiinel  13  or  16  in 
order  to  transit  the  area  during  dredging 
oi)erations.  No  vessels  will  be  allowed 
to  transit  during  the  blasting  portion  of 
these  operations.  Notice  of  this  safety 
zone  will  be  published  in  the  Local 
Notice  to  Mariners  and  in  regularly 
scheduled  Broadcast  Notice  to  Mariners. 

Descriptioo  of  the  Dredging 

The  dredging  operation  will  be  taking 
place  24  hours  per  day,  seven  (7)  days 
a  week.  Excavation  of  the  river  bottom 
will  be  with  a  100  ton  bucket  dredge 
mounted  on  a  120  foot  by  45  foot  spud 
barge,  MANITOWAC.  The 
MANITOWAC  will  be  tended  by  M/V 
JOE  KL'^.ZIAH  and  should  always  be  in 
position  to  allow  safft  passage  to  either 
its  left  or  right.  Mariners  should  contact 
M/V  JOE  KIZZIAH  for  passing 
instructions.  Upon  request,  the 
MANITOWAC  will  cease  dredging 
operations  and  move  to  allow  sufficient 
distance  for  the  safe  passage  of 
commercial  traffic.  The  M/V  JOE 
KIZZL^H,  as  well  as  the  dredging  and 
drill  barges,  will  display  proper  day 
marks,  and  lighting  during  night 
operations.  Such  night  operations  will 
not  involve  exploaives. 

Description  of  the  Blasting 

On  the  average,  contractors  plan  to 
blast  just  once  a  day.  occurring 
sometime  after  3:00  p.m.,  but  before 
dark.  No  blasting  will  take  place  when 
there  is  restricted  visibility  (the 
contractor  must  be  able  to  see  imm  bank 
to  bank  before  blasting).  The  purpose  of 


the  blasting  is  to  form  a  trench  across 
the  subsurface  of  the  Ohio  Rjver  into 
which  sections  of  piping  will  be  laid. 
The  drill  barge,  DRILL  BARGE  NO.  1. 
will  work  in  concert  with  the  dredge 
MANITOWAC  drilling  into  the  dredged 
subsurface  of  the  river  and  place 
explosives  in  the  drilled  holes  as  it  goe». 
Drilling  will  cease  each  day  at  3:00  p.m. 
at  which  time  contractors  will  put 
detonators  in  place  and  prepare  the  area 
for  blasting.  Both  the  dredge  and  drill 
barges  will  be  removed  to  a  position 
well  distant  from  the  blasting. 
Notification  of  blasting  will  take  place 
two  hours,  one  hour,  forty-five  (45) 
minutes,  thirty  (30)  minutes,  fifteen  (15) 
minutes,  and  immediately  prior  to 
blasting.  Notification  will  be  via  VHP 
radio  chaimels  13  and  16.  After  the  drill 
and  supply  barges  have  been  moved  to 
a  safe  distance,  two  boats  will  be 
available  for  the  secvuity  of  the 
immediate  blast  area.  The  boats  will  be 
placed  up  and  downriver  of  the  blasting 
area.  These  boats  will  patrol  and  warn 
any  recreational/commercial  vessels 
traffic  of  the  impending  blast.  No 
blasting  will  be  permitted  unless  all 
river  traffic  is  removed  to  a  safe  location 
outside  of  the  blasting  area.  In  addition 
to  radio  transmissions,  contractors  will 
sound  warning  signals.  The  warning 
signal  will  be  a  one  (1)  minute  series  of 
long  blasts  three  (3)  minutes  prior  to  the 
blast  signal.  The  blast  signal  will  be  a 
series  of  short  blasts  one  (1)  minute 
prior  to  the  blast.  Immediately  following 
the  blast  and  an  inspection  of.the  blast 
area,  an  all  clear  signal  will  be  sounded. 
The  all  clear  signal  will  be  a  prolonged 
blast,  followed  by  radio  notification  on 
VHP  channels  13  and  16.  Signals  will 
only  be  sounded  by  the  person 
responsible  for  blasting  operations.  If  a 
vessel  not  involved  with  blasting 
operations  is  within  the  safety  zone,  the 
contractor  will  not  conduct  the 
detonation  until  that  vessel  has  cleared 
the  regulated  area.  The  drill  barge  and 
blasting  equipment  will  be  moved  off 
site  to  the  river  bank  every  night  to 
reduce  the  obstructive  river  hazard.  The 
establishment  of  this  safety  zone 
regulation  ensures  that  vessels  transiting 
in  the  vicinity  of  the  blasting  area  will 
maintain  a  safe  distance  to  eliminate  the 
associated  risk.  The  safety  zone  also 
ensures  that  communication  is 
established  between  the  contractors  and 
vessels  transiting  the  waters  within  the 
safety  zone.  With  proper 
communication  between  all  parties,  the 
contractor  is  assured  of  having  ample 
time  to  comply  with  a  request  to  move 
his  operation  temporarily  to  allow  a 
vessel  to  navigate  through  the  zone 
safely. 


Regulatory  EvalaaHon 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3]  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  Ft  is  not  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040:  Febraary  26.  1979). 
The  Coast  Guard  expects  the  impact  of 
this  regulation  to  be  so  minimal  that  a 
fiill  Regulatory  Evaluation  under 
paragraph  lOeof  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary, 
due  to  the  limited  duration  of  actual 
river  closures. 

Small  Entities 

The  Coast  Guard  finds  that  the  impact 
on  small  entities  is  not  substantial. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  temporary  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

The  Coast  Guard  has  analyzed  this 
regulation  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  raise  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  regulation  is  categorically  excluded 
from  further  environmental 
documentation  as  an  action  required  to 
protect  public  safety. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Records  and  recordkeepinij. 
requirements.  Security  measures, 
Waterways. 

Temporary  Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 


PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.0!>-l(g),  6.04-1,  6.04-€.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T02-055 
is  added,  to  read  as  follows: 

§  1 65.T02-055    Safety  Zone:  Ohio  River. 

(a)  Lo(  ntion.  The  Ohio  River  between 
mile  313  0  and  315.0  is  established  as  a 
safety  zone. 

(b)  Effective  dates.  This  section 
becomes  effective  on  September  12, 
1994  at  7  a.m.  EOT.  It  terminates  on 
October  31,  1994  at  8  p.m.  EST.  unless 
terminated  sooner  by  the  Captain  of  the 
Port  Huntington. 

(c)  Regulations. 

(1)  Except  with  the  permission  of  the 
Captain  of  the  Port,  all  vessels  must: 

(i)  Remain  outside  the  safety  zone 
once  the  contract  vessel  M/V  JOE 
KIZZIAH  has  completed  broadcast 
notice  on  Channels  13  and  16  VHF-FM 

15  minutes  prior  to  blasting  and  remain 
outside  of  the  zone  until  it  has  given  the 
all-clear  signal  (a  prolonged  blast)  and 
made  Hroadcast  notice  of  the  same  on 
Channel  13  or  16  VHF-FM. 

(ii)  Communicate  with  the  contract 
vessel  M/V  JOE  KIZZIAH  on  channel  13 
or  16  VHF-FM  to  arrange  for  safe 
passage  when  either  the  dredge 
MANITOWAC  and  DRILL  BARGE  NO.  1 
(or  both)  are  on  site  in  the  Ohio  River, 
providing  at  least  twenty  (20)  minutes 
advance  notice  prior  to  transiting 
through  the  regulated  area. 

(iii)  Provide  the  contract  vessel  M/V 
JOE  KIZZIAH  at  least  twenty  (20) 
minutes  advance  notice  to  move/ 
suspend  operations  in  any  case  where 
the  transiting  vessel  operator  believes 
the  safe  passage  of  his  vessel  or  tow  is 
jeopardized  by  the  presence/operation 
of  the  dredge  MANITOWAC  or  the 
DRILL  BARGE  NO.  1. 

(2)  Except  with  the  permission  of  the 
Captain  of  the  Port,  vessels  involved 
with  the  Columbia  gasline  blasting  and 
dredging  operations  must: 

(i)  M/V  JOE  KIZZIAH:  Communicate 
with  and  arrange  safe  passage  through 
the  safety  zone  for  all  vessels  not 
involved  in  the  pipelaving  project. 

(ii)  M/V  JOE  KIZZIAH;  Initiate 
appropriate  broadcast  notices  and 
warning  signals  Ho  local  mariners  prior 
to  and  after  conducting  blasting 
operations.  Two  hours,  one  hour,  forty- 
five  (45)  minutes,  thirty  (30)  minutes, 
and  fifteen  (15)  minutes  prior  to 
blasting,  broadcast  on  chaimels  13  and 

16  VHF-FM  the  intention  to  conduct 
blasting  operations.  Approximately 
three  (3)  minutes  before  a  blast  round  is 


to  be  detonated,  give  a  series  of  long 
blasts  for  one  (1)  minute  to  indicate  that 
the  blast  area  is  being  secured. 
Determine  the  blast  area  to  be  secured. 
Approximately  one  (1)  minute  prior  to 
the  blast,  sound  a  final  warning, 
consisting  of  a  series  of  short  blasts. 
Immediately  following  the  blast, 
inspect/survey  the  blast  area  to 
determine  whether  it  is  clear  to  resume 
operations.  Give  an  all  clear  signal 
consisting  of  a  prolonged  blast  and  radio 
notification  on  Chaimels  13  and  16 
VHF-FM,  after  area  is  determined  to  be 
clear  and  safe  for  the  resumption  of 
normal  operations. 

(iii)  DRILL  B.^RGE  NO.  1:  Do  not  blast 
if  a  vessel  not  involved  with  the  blasting 
operation  is  inside  the  safety  zone,  or  if 
any  contract  vessel  has  not  relocated  to 
a  safe  distance  away  from  the  blast  area. 

(iv)  DRILL  BARGE  NO.  1:  Do  not 
initiate  any  blasting  operations  in 
periods  of  restricted  visibility  (operator 
must  ensure  there  is  clear  bank-to-bank 
visibility). 

(v)  All  vessels:  Relocate  to  a  safe 
distance  prior  to  conducting  blasting 
operations. 

(3)  The  Captain  of  the  Port  may,  upon 
request,  authorize  a  deviation  from  any 
rule  in  this  section  if  he  determines  that 
the  proposed  operations  can  be  done 
safely. 

(4)  The  Captain  of  the  Port  may  direct 
the  movement  of  any  vessel  within  the 
safety  zone  as  appropriate  to  ensure  the 
safe  navigation  of  vessels  through  the 
safety  zone. 

Dated.  September  9, 1994,  4:30  p.m.  EDT 
F.A.  Nyhuis, 

Commander.  U.S.  Coast  Guard.  Captain  of 
the  Port.  Huntington,  WV. 

[FR  Doc.  94-23896  Filed  9-26-94;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  36 
RIN  2900-AF39 

Loan  Guaranty:  Credit  Underwriting 
Standards  and  Procedures  for 
Processing  VA  Guaranteed  Loans 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  regulatory  amendments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  loan 
guaranty  regulations  by  updating  the 
credit  underwriting  standards  and 
procedures  for  processing  VA 
guaranteed  home  loans.  Updating  the 
standards  and  procedures  to  keep  pace 
with  current  economic  conditions  will 


increase  the  likelihood  that  a  veteran 
obtaining  a  VA  guaranteed  loan  will  be 
able  to  repay  the  loan. 
EFFECTIVE  DATE:  These  regulatory 
amendments  are  effective  Oclo!>er  27, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue  NW., 
Washington,  DC  20420,  (202)  273-7366. 
SUPPLEMENTARY  INFORMATION:  On 
September  29, 1993.  VA  pubhshed  in 
the  Federal  Register  (58  FR  50875) 
proposed  regulatory  amendments  to  38 
CFR  36.4337.  VA  proposed  to  amend 
the  credit  imderwTiting  standards  and 
procedures  for  processing  VA 
guaranteed  home  loans  (1)  by  updating 
the  figures  in  the  residual  income 
guidelines;  (2)  by  requiring  that  income 
tax  returns  be  submitted  with 
applications  for  borrowers  who  are  self- 
employed,  paid  on  a  commission  basis, 
employed  in  the  building  trades,  or  have 
seasonal  jobs;  (3)  by  providing  more 
specific  time  frames  for  considering 
whether  income  from  part-time 
employment,  second  jobs  overtime,  self- 
employment,  and  commissions  may  be 
considered  stable  and  reliable;  (4)  by 
adding  guidelines  for  underwriting 
cases  involving  foreclosures  and 
Federally-related  debts;  and  (5)  by 
deleting  the  requirement  that  lenders 
check  with  VA  regional  offices  on  prior 
VA  loans.  VA  also  proposed  to  delete 
union  dues  from  items  considered  job- 
related  expenses  because  these  dues  are 
.part  of  the  residual  income  figure. 
Please  refer  to  the  September  29,  1993 
Federal  Register  for  a  complete 
discussion  of  the  proposed 
amendments.  VA.  is  adopting  the 
regulatory  amendments  as  originally 
proposed  except  for  the  minor  editorial 
and  terminology  changes  discussed 
below. 

VA  received  three  comments  on  the 
proposed  amendments.  One  commenter 
favored  all  the  amendments.  The 
second,  a  national  association 
representing  certified  public 
accountants,  suggested  that  more 
accurate  accounting  terms  be  used  to 
describe  VA's  financial  requirements  for 
self-employed  borrowers.  Specifically, 
the  commenter  noted  that  "compile"  is 
the  correct  term  to  use  to  describe  the 
case  where  an  external  accountant  will 
"prepare"  the  financial  statements,  as 
required  by  section  36.4337(f)(7)(i).  The 
commenter  also  pointed  out  that 
independent  accountants  do  not  "certify 
the  accuracy"  of  financial  statements, 
rather,  the  technically  correct  usage  is  to 
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say  that  the  accountant  conducts  an 
"audit".  VA  agrees  that  the  commenter's 
suggested  terminology  is  more  precise. 
Accordingly,  we  are  revising  paragraph 
(n(7){i)  of  §  36.4337  of  the  regulations  to 
read  that  the  profit  and  loss  statement 
and  balance  sheet  required  for  self 
employed  applicants  be  "compiled", 
rather  than  "prepared '.  by  an 
accountant.  The  words  "certified  as 
accurate"  are  also  being  deleted  from 
the  sentence  which  was  proposed  to 
read,  "In  some  cases  the  nature  of  the 
business  or  the  content  of  the  financial 
statement  may  necessitate  an 
independent  audit  certified  as  accurate 
by  the  accountant." 

The  third  commenter  requested 
clarification  of  how  a  loan  underwriter 
determines  the  stability  and  reUability 
of  a  self-employed  applicant's  income. 

The  proposed  new  p«rngraph  (0(7)  of 
§36.4337  states  that  "income  firom  self- 
employment  is  generally  considered 
stable  when  the  applicant  has  been  in 
business  for  at  least  2  years  and  that 
income  from  less  than  2  years  of  self- 
employment  usually  cannot  be 
considered  stable  unless  the  applicant 
has  had  previous  related  employment 
and/or  extensive  specialized  training." 
It  also  states  that  "When  an  applicant 
has  been  self-employed  less  than  1  year, 
it  will  rarely  be  possible  to  demonstrate 
that  the  income  is  stable  for  qualifying 
purposes  *  *   *  ." 

As  the  regulations  provide.  VA  does 
not  require  that  in  every  case  the  self- 
employed  applicant  have  a  two-year 
period  of  continuouiemployment  with 
no  gaps.  If  the  applicant  has  been  self- 
employed  for  less  than  two  years,  it  is 
appropriate  in  underwriting  the  loan  to 
also  consider  the  applicant's  related 
employment  or  specialized  training.  For 
example,  sufficient  weight  might  be 
given  to  the  fact  that  the  applicant  has 
had  specialized  training  in  his  or  her 
field  of  endeavor,  and  that  therefore,  the 
income  from  self-employment  should  be 
viewed  as  stable,  even  though  it  has 
been  for  less  than  2  years.  However, 
when  the  self-employment  has  been  for 
less  than  one  year,  it  would  be  very 
difficult  to  consider  the  income  stable 
and  reliable.  In  other  words,  in  cases 
where  the  loan  applicant  has  been  self- 
employed  for  less  than  one  year,  it 
would  not  be  possible  to  view  his  or  her 
income  as  stable  unless  the  applicant's 
training  and/or  related  experience  is 
such  as  to  clearly  show  a  very  strong 
likelihood  of  success. 

This  commenter  also  asked  "If  the 
two-year  history  of  employment  applies, 
must  it  be  continuous  or  should  factors 
such  as  schooling  or  training  be 
considered  during  that  time  even  if  no 
income  resulted?'.' 


As  noted  above,  the  proposed 
regulations  provide  for  the 
consideration  of  training  and  schooling 
when  determining  the  adequacy  of 
income  from  self-employment.  Thus  it 
is  possible  to  consider  income  as  stable 
and  reliable  with  less  than  2  years  of 
continuous  employment,  provided  gaps 
in  employment  are  sufficiently 
explained  by  adequate  documentation 
of  schooling  or  training.  It  is  clear  that 
the  language  in  paragraph  (f)(7)(i)  is 
adequate  to  prescribe  the  intended 
standard  and,  therefore,  the  paragraph 
will  be  published  as  originally 
proposed. 

VA  is  making  an  editorial  change  to 
paragraph  (g)  of  the  regulations. 
Language  now  contained  in  paragraph 
(f)(1)  of  the  regulations  explaining  the 
requirements  of  the  Equal  Credit 
Opportunity  Act.  is  being  repeated  in 
paragraph  (g)  for  the  purposes  of  clarity. 

Accordingly,  except  for  the 
terminology  and  editorial  changes 
already  discussed.  VA  is  publishing 
these  regulations  as  originally  proposed. 

The  information  collection 
requirement  contained  in  paragraphs 
(f)(6).  (f)(7)  and  (f)(9)  of  §  36.4337  of 
these  regulations  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
2900-0521. 

The  Secretary  hereby  certifies  that  the 
proposed  regulatory  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  tlie  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  These 
changes  will  not  result  in  any  major 
new  administrative  or  procedural 
burdens  on  lenders  or  other  program 
participants.  They  simply  revise  the 
criteria  established  by  VA  in 
determining  whether  home  loans  for 
veterans  will  be  guaranteed  by  VA  based 
on  the  veteran's  income  and  credit 
history. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.114  and 
64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  Loan  program — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

These  amendments  are  made  final 
under  the  authority  granted  the 
Secretary  by  section  5Ql(a)  of  title  38, 
United  States  Code. 

Approved:  August  15.  1994. 
lesse  Brotvn. 

Secretary  for  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  part  36.  is  amended 
as  set  forth  below. 


PART  3&-L0AN  GUARANTY 

1.  The  authority  citation  for  part  36 
§§36.4300  through  36.4375  is  revised  to 
read  as  follows: 

Authority:  Sections  36.4300  through 
36.4375  issued  under  38  U.S.Q  501(a). 

2.  Section  36.4337  is  revised  to  read 
as  follows: 

§36.4337    Underwriting  standards, 
processing  procedures,  lender 
responsibility  and  lender  certification 

(a)  Use  of  standards.  Except  for 
refinancing  loans  guaranteed  pursuant 
to  38  U.S.C.  3710(a)(8).  the  standards 
contained  in  paragraphs  (c)  through  (j) 
of  this  section  will  be  used  to  determine 
that  the  veteran's  present  and 
anticipated  income  and  expenses,  and 
credit  history  are  satisfactory. 

(b)  Waiver  of  standards.  Use  of  the 
standards  in  paragraphs  (c)  through  (j) 
of  this  section  for  underwriting  home 
loans  will  be  waived  only  in 
extraordinary  circumstances  when  the 
Secretary  determines,  considering  the 
totality  of  circumstances,  that  the 
veteran  is  a  satisfactory  credit  risk. 

(c)  Methods.  The  two  primary 
underwriting  tools  that  will  be  used  in 
determining  the  adequacy  of  the 
veteran's  present  and  anticipated 
income  are  debt-to-income  ratio  and 
residual  income  analysis.  They  are 
described  in  paragraphs  (d)  through  (f) 
of  this  section.  Ordinarily,  to  qualify  for 
a  loan,  the  veteran  must  meet  both 
standards.  Failure  to  meet  one  standard, 
however,  will  not  automatically 
disqualify  a  veteran.  The  following  shall 
apply  to  cases  where  a  veteran  does  not 
meet  both  s'andards: 

(1)  If  the  debt-to-income  ratio  is  41 
percent  or  less,  and  the  veteran  does  not 
meet  the  residual  income  standard,  the 
loan  may  be  approved  with  justification, 
by  the  under\\Titer's  supervisor,  as  set 
out  in  paragraph  (c)(4)  of  this  section. 

(2)  If  the  debt-to-income  ratio  is 
greater  than  41  percent,  (unless  it  is 
larger  due  solely  to  the  existence  of  fax- 
free  income  which  should  be  noted  in 
the  loan  file)  the  loan  may  be  approved 
with  justification,  by  the  underwriter's 
supervisor,  as  set  out  in  paragraph  (c)(4) 
of  this  section. 

(3)  If  the  ratio  is  greater  than  41 
percent  and  the  residual  income 
exceeds  the  guidelines  by  at  least  20 
percent  the  second  level  review  and 
statement  of  justification  is  not  required. 

(4)  In  any  case  described  by 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  the  lender  must  fully  justify  the 
decision  to  approve  the  loan  or  submit 
Uie  loan  to  the  Secretary  for  prior 
approval  in  writing.  The  lender's 
statement  must  not  !)e  perfunctory,  hu\ 


should  address  the  specific 
compensating  factors,  as  set  forth  in 
paragraph  (c)(5).  justifying  the  approval 
or  submission  of  the  loan.  The  statement 
must  be  signed  by  the  underwriter's 
supervisor.  It  must  be  stressed  that  the 
statute  requires  not  only  consideration 
of  a  veteran's  present  and  anticipated 
income  and  expenses,  but  also  that  the 
veteran  be  a  satisfactory  credit  risk. 

Therefore,  meeting  both  the  debt-to- 
income  ratio  and  residual  income 
standards  does  not  mean  the  loan  is 
automatically  approved.  It  is  the 
lender's  responsibility  to  base  the  loan 
approval  or  disapproval  on  all  the 
factors  present  for  any  individual 
veteran.  The  veteran's  credit  must  be 
evaluated  based  on  criteria  set  forth  in 
paragraph  (g)  of  this  section  as  well  as 
a  variety  of  compensating  factors  that 
should  be  evaluated. 

(5)  The  following  are  examples  of 
acceptable  compensating  factors  to  be 
considered  in  the  course  of 
underwriting  a  loan: 

(i)  Excellent  long-term  credit; 

(ii)  Conservative  use  of  consumer 
cjedit; 

(iii)  Minimal  consumer  debt; 

(iv)  Long-term  employment; 

(v)  Significant  liquid  assets; 

(vi)  Diownpayment  or  the  existence  of 
equity  in  refinancing  loans: 

(vii)  Little  or  no  increase  in  shelter 
expense; 

(viii)  Military  benefits; 

(ix)  Satisfactory  homeownership 
experience; 

(x)  High  residual  income;  and 

(xi)  Low  debt-to-income  ratio. 

(6)  The  list  in  paragraph  (c)(5)  is  not 
exhaustive  and  the  items  are  not  in  any 
priority  order.  Valid  compensating 
factors  should  represent  unusual 
strengths  rather  than  mere  satisfaction 
of  basic  program  requirements. 
Compensating  factors  must  be  relevant 
to  the  mairginality  or  weakness. 

(d)  Debt-to-income-ratio.  A  debt-to- 
income  ratio  that  compares  the  veteran's 
anticipated  monthly  housing  expense 
and  total  monthly  obligations  to  his  or 
her  stable  monthly  income  will  be 
computed  to  assist  in  the  assessment  of 
the  potential  risk  of  the  loan.  The  ratio 
will  be  determined  by  taking  the  sum  of 
the  monthly  Principal,  Interest,  Taxes 
and  Insurance  (PITI)  to  the  loan  being 
applied  for,  homeowners  and  other 
assessments  such  as  special 
assessments,  condominium  fees, 
homeowners  association  fees,  etc..  and 
any  long-term  obligations  divided  by  the 
total  of  gross  salary  or  earnings  and 
other  compensation  or  income.  The 
ratio  should  be  rounded  to  the  nearest 
two  digits;  e.g.,  35.6  percent  would  be 
1  minded  to  36  percent.  The  standard  is 


41  percent  or  less.  If  the  ratio  is  greater 
than  41  percent,  (unless  it  is  larger  due 
solely  to  the  existence  of  tax  &«e  income 
which  should  be  noted  in  the  loan  file) 
the  steps  cited  in  paragraphs  (c)(1) 
through  (c)(6)  of  this  section  apply. 

(e)  Residual  income  guidelines.  The 
guidelines  provided  in  this  paragraph 
for  residual  income  will  be  used  to 
determine  -whether  the  veteran's 
monthly  residual  income  will  be 
adequate  to  meet  living  expenses  after 
estimated  montlily  shelter  expenses 
have  been  paid  and  other  monthly 
obligations  have  been  met.  The 
guidelines  for  residual  income  are  based 
on  data  supplied  in  the  Consumer 
Expenditure  Survey  (CES)  published  by 
the  Department  of  Labor's  Bureau  of 
Labor  Statistics.  Regional  minimum 
incomes  have  been  developed  for  loan 
amounts  up  to  $69,999  and  for  loan 
amounts  of  $70,000  and  above.  It  is 
recognized  that  the  purchase  price  of 
the  property  may  affect  family 
expenditure  levels  in  individual  cases. 
This  factor  may  be  given  consideration 
in  the  final  determination  in  individual 
loan  analyses.  For  example,  a  family 
purchasing  in  a  higher-priced 
neighborhood  may  feel  a  need  to  incur 
higher  than  average  expenses  to  support 
a  lifestyle  com.parable  to  that  in  their 
environment,  whereas  a  substantially 
lower-priced  home  purchase  may  not 
compel  such  expenditures.  It  should 
also  be  clearly  understood  from  this 
information  that  no  single  factor  is  a 
final  determinant  in  any  applicant's 
qualification  for  a  VA  guaranteed  loan. 
Once  tlie  residual  income  has  been 
established,  other  important  factors 
must  be  examined.  One  such 
consideration  is  the  amoimt  being  paid 
currently  for  rental  or  housing  expenses. 
If  the  proposed  shelter  expense  is 
materially  in  excess  of  what  is  currently 
being  paid,  the  case  may  require  closer 
scrutiny.  In  such  cases,  consideration 
should  be  given  to  the  abiUty  of  the 
borrower  and  spouse  to  accumulate 
liquid  assets;  such  as  cash  and  bonds, 
and  to  the  amount  of  debts  incurred 
while  paying  a  lesser  amount  for  shelter. 
For  example,  if  an  appUcation  indicates 
little  or  no  capital  reserves  and 
excessive  obligations,  it  may  not  be 
reasonable  to  conclude  that  a  substantial 
increase  in  shelter  expenses  can  be 
absorbed.  Another  factor  of  prime 
importance  is  the  applicant's  manner  of 
meeting  obligations.  A  poor  credit 
history  alone  is  a  basis  for  disapproving 
a  loan,  as  is  an  obviously  inadequate 
income.  When  one  or  the  other  is 
marginal,  however,  the  remaining  aspect 
must  be  closely  examined  to  assure  that 
the  loan  applied  for  will  not  exceed  the 


applicant's  ability  or  capacity  to  repay 
Therefore,  it  is  important  to  remember 
that  the  figures  provided  below  for 
residual  income  are  to  be  used  as  a 
guide  and  should  be  used  in 
conjunction  with  the  steps  outlined  in 
paragraphs  (c)  through  (j)  of  this  section 
The  residual  income  guidehnes  are  as 
follows: 

(1 )  Table  of  residual  incomes  by 
region  (for  loan  amounts  to  $69,999  and 
below): 

Table  of  Residual  Incomes  by 
Region 

(For  loan  amounts  of  569,999  and  tieiow] 


Family  • 
size" 

North- 
east 

Mid- 
west 

South 

West 

1   

2  

3  

4   

5  

$375 
629 
758 
854 
886 

$367 
616 
742 
835 
867 

$367 
616 
742 
835 
867 

$409 
686 
826 
930 
965 

*  Fw  families  with  more  thzm  five  members, 
add  $75  for  each  addctior^  member  up  to  a 
family  of  seven. 

(2)  Table  of  residual  incomes  bv 
region  (for  loan  amounts  of  $70,000  and 
above): 

Table  of  Residual  iNCOfiiiEs  by 
Region 

[For  loan  amounts  of  S70,000  and  above] 


Family 
size' 

North- 
east 

Is/lid- 
west 

South 

West 

1   

2  

3  

4   

5  

$433 
725 
874 
986 

1021 

$424 
710 
855 
964 
999 

$424 
710 
855 
964 
999 

$472 

791 
952 

1074 
1113 

•  For  families  with  nxxe  than  frve  members, 
add  S80  for  each  additional  memt)er  up  to  a 
family  of  seven. 

(3)  Geographic  regions  for  residual 
income  guidelines:  Northeast — 
Connecticut,  Maine.  Massachusetts. 
New  Hampshire.  New  Jersey.  New  York, 
Pennsylvania.  Rhode  Island  and 
Vermont;  Midwest — Illinois.  Indiana. 
Iowa.  Kansas,  Michigan,  Minnesota, 
Missouri,  Nebraska,  North  Dakota.  Ohio. 
South  Dakota  and  Wisconsin;  South — 
Alabama,  Arkansas.  Delaware.  District 
of  Columbia.  Florida.  Georgia. 
Kentucky.  Louisiana,  Maryland. 
Mississippi.  North  Carolina.  Oklahoma. 
Puerto  Rico,  South  Carolina,  Teruiessee. 
Texas.  Virginia.  West  Virginia;  West — 
Alaska,  Arizona.  California.  Colorado. 
Hawaii.  Idaho.  Montana.  Nevada.  New 
Mexico.  Oregon,  Utah.  Washington  and 
Wyoming. 

(4)  Military  adjustments:  For  loan 
applications  involving  an  active-duty 
serviccperson  or  military  retiree,  the 
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residual  income  figures  will  be  reduced 
by  a  minimum  of  5  percent  if  there  is 
a  clear  indication  that  the  borrower  or 
spouse  will  continue  to  receive  the 
benefits  resulting  from  the  use  of 
facilities  on  a  nearby  military  base. 
(This  reduction  applies  to  tables  in 
paragraph  (e).) 

(0  Stability  and  reliability  of  income. 
Only  stable  and  reliable  income  of  the 
veteran  and  spouse  can  be  considered  in 
determining  ability  to  meet  mortgage 
payments.  Income  can  be  considered 
stable  and  reliable  if  it  can  be  concluded 
that  it  will  continue  during  the 
foreseeable  future. 

(1)  Verification.  Income  of  the 
borrower  and  spouse  which  is  derived 
from  employment  and  which  is 
considered  in  determining  the  family's 
ability  to  meet  the  mortgage  payments, 
payments  on  debts  and  other 
obligations,  and  other  expenses,  must  be 
verified.  If  the  spouse  is  employed  and 
will  be  contractually  obUgated  on  the 
loan,  the  combined  income  of  both  the 
veteran  and  spouse  is  considered  when 
the  income  of  the  vetoian  aicne  is  not 
sufficient  to  qualify  for  the  amount  of 
the  loan  sought.  In  other  than 
community  property  States,  if  tht^ 
spouse  will  not  be  contractually 
obligated  on  the  loan.  Regulation  B, 
promulgated  by  the  Federal  Reserve 
Board  pursuant  to  the  Equal  Credit 
Opportunity  Act  prohibits  any  request 
for,  or  consideration  of  information 
concerning  the  spouse  (including 
income,  employment,  assets,  or 
liabilities),  except  that  if  the  applicant  is 
relying  on  alimony,  child  support,  or 
maintenance  payments  from  a  spouse  or 
former  spouse  as  a  basis  for  repayment 
of  the  loan,  information  concerning 
such  spouse  or  former  spouse  may  be 
requested  and  considered  (see 
paragraph  (0(4)  of  this  section).  In 
community  property  States,  information 
concerning  a  spouse  may  be  requested 
and  considered  in  the  same  manner  as 
that  for  the  applicant.  The  standards 
applied  to  income  of  the  veteran  are  also 
applicable  to  that  of  the  spouse.  There 
can  be  no  discounting  of  income  on 
account  of  sex.  marital  status,  or  any 
other  basis  prohibited  by  the  Equal 
Credit  Opportunity  Act.  Income  claimed 
by  an  applicant  that  is  not  or  cannot  be 
verified  cannot  be  given  considered 
when  analyzing  the  loan.  If  the  veteran 
or  spouse  has  been  employed  by  a 
present  employer  for  less  than  2  years, 
a  2-year  history  covering  prior 
employment,  schooling  or  other  training 
must  be  secured.  Any  periods  of 
unemployment  must  be  explained. 
Employment  verifications  and  pay  stubs 
must  be  no  more  than  90  days  old  to  be 
considered  valid.  For  loans  closed 


automatically,  this  requirement  will  be 
considered  satisfied  if  the  date  of  the 
employment  verification  is  within  90 
days  of  the  date  of  the  veteran's 
application  to  the  lender. 

(2)  Active  duty  applicants,  (i)  In  the 
case  of  an  active  duty  applicant,  a 
military  Leave  &  Earnings  Statement  is 
required  and  will  be  used  instead  of  an 
employment  verification.  The  statement 
must  be  no  more  than  90  days  old  and 
must  be  the  original  or  a  lender-certified 
copy  of  the  original.  For  loans  closed 
automatically,  this  requirement  is 
satisfied  if  the  date  of  the  Leave  and 
Earnings  Statement  is  within  90  days  of 
the  date  of  the  borrower's  application  to 
the  lender. 

(ii)  For  service  members  within  12 
months  of  release  from  active  duty  one 
of  the  following  is  also  required: 

(A)  Documentation  that  the  service 
member  has  in  fact  already  reenlisted  or 
extended  his/her  period  of  active  duty 
to  a  date  beyond  the  12  month  period 
following  the  projected  closing  of  the 
loan. 

(B)  Verification  of  a  valid  offer  of  local 
civilian  employment  following  release 
from  active  duty.  All  data  pertinent  to 
sound  underwriting  procedures  (date 
employment  will  begin,  earnings,  etc.) 
must  be  included. 

(C)  A  statement  from  the  service 
member  that  he/she  intends  to  reenlist 
or  extend  his/her  period  of  active  duty 
to  a  date  beyond  the  12  month  period 
following  the  projected  loan  closing 
date,  and  a  statement  from  the  service 
member's  commanding  officer 
confirming  that  the  service  member  is 
eligible  to  reenlist  or  extend  his/her 
active  duty  as  indicated  and  that  the 
commanding  officer  has  no  reason  to 
believe  that  such  reenlistment  or 
extension  of  active  duty  will  not  be 
granted. 

(D)  Other  unusually  strong  positive 
underwriting  factors,  such  as  a 
downpayment  of  at  least  10  percent, 
significant  cash  reserves,  or  clear 
evidence  of  strong  ties  to  the 
community  coupled  with  a  nonmilitary 
spouse's  income  so  high  that  only 
minimal  income  from  the  active  duty 
service  member  is  needed  to  qualify. 

(iii)  Each  active  duty  member  who 
applies  for  a  loan  must  be  counseled 
through  the  use  of  VA  Form  26-0592. 
Counseling  Checkhst  for  Military 
Homebuyers.  Lenders  must  submit  a 
signed  and  dated  VA  Form  26-0592 
with  each  prior  approval  loan 
application  or  automatic  loan  report 
involving  a  borrower  on  active  duty. 

(3)  Income  reliability.  Income 
received  by  the  borrower  and  spouse  is 
to  be  used  only  if  it  can  be  concluded 
that  the  income  will  continue  during  the 


foreseeable  future  and  thus  be  properly 
considered  in  determining  abiUty  to 
meet  the  mortgage  payments.  There  can 
be  no  discounting  of  income  solely 
because  it  is  derived  from  an  annuity, 
pension  or  other  retirement  benefit,  or 
from  part-time  employment.  However, 
unless  income  fr^m  overtime  work  and 
part-time  or  second  jobs  can  be 
accorded  a  reasonable  likelihood  that  it 
is  continuous  and  will  continue  in  the 
foreseeable  future,  such  income  should 
not  be  used.  Generally,  the  reliability  of 
such  income  cannot  be  demonstrated 
unless  the  income  has  continued  for  2 
years.  The  hours  of  duty  and  other  work 
conditions  of  the  applicant's  primary 
job,  and  the  period  of  time  in  which  the 
applicant  was  employed  under  such 
arrangement  must  be  such  as  to  permit 
a  clear  conclusion  as  to  a  good 
probability  that  overtime  or  part-time  or 
secondary  employment  can  and  will 
continue.  Income  from  overtime  work 
and  part-time  jobs  not  eligible  for 
inclusion  as  primary  income  may,  if 
properly  verified  for  at  least  12  months, 
be  used  to  offset  the  payments  due  on 
debts  and  obligations  of  an  intermediate 
term,  i.e.,  6  to  24  months.  Such  income 
must  be  described  in  the  loan  file.  The 
amount  of  any  pension  or  compensation 
and  other  income  such  as  dividends 
from  stocks,  interest  frt);ri  bonds, 
savings  accounts,  or  other  deposits, 
rents,  royalties,  etc.,  will  be  used  as 
primary  income  if  it  is  reasonable  to 
conclude  that  such  income  will 
continue  in  the  foreseeable  future. 
Otherwise,  it  may  be  used  only  to  offset 
intermediate-term  debts,  as  above.  Also, 
the  likely  duration  of  certain  military 
allowances  cannot  be  determined,  and 
therefore  will  be  used  only  to  offset 
intermediate-term  obligations.  Such 
allowances  are:  Pro-pay.  flight  or  hazard 
pay,  and  overseas  or  combat  pay,  all  of 
which  are  subject  to  periodic  review 
and/or  testing  of  the  recipient  to 
ascertain  whether  eligibility  for  such 
pay  will  continue.  Only  if  it  can  be 
shown  that  such  pay  has  continued  for 
a  prolonged  period  and  can  be  expected 
to  continue  because  of  the  nature  of  the 
recipient's  assigned  duties,  will  such 
income  be  considered  as  primary 
income.  For  instance,  flight  pay  verified 
for  a  pilot  can  be  regarded  as  probably 
continuous  and  thus  should  be  added  to 
the  base  pay.  Income  derived  from 
service  in  the  reserves  or  National 
Guard  may  be  used  if  the  applicant  has 
served  in  such  capacity  for  a  period  of 
time  sufficient  to  evidence  good 
probability  that  such  income  will 
continue.  The  total  period  of  active  and 
reserve  service  may  be  helpful  in  this 
regard.  Otherwise,  such  income  may  bo 


used  to  offset  intermediate-term  debts. 
There  are  a  number  of  additional 
income  sources  whose  contingent 
nature  precludes  their  being  considered 
as  available  for  repayment  of  a  long- 
term  mortgage  obligation.  Temporary 
income  items  such  as  VA  educational 
allowances  and  unemployment 
compensation  do  not  represent  stable 
and  reliable  income  and  will  not  be 
taken  into  consideration  in  determining 
the  ability  of  the  veteran  to  meet  the 
income  requirement  of  the  governing 
law.  As  required  by  the  Equal 
Opportunity  Act  Amendments  of  1976. 
Public  Law  94^239,  income  from  public 
assistance  programs  is  used  to  qualify  a 
loan  if  it  can  be  determined  that  the 
income  will  probably  continue  for  a 
substantial  fraction  of  the  term  of  the 
loan;  i.e..  one-third  or  more.  For 
instance,  aid  to  dependent  children 
being  received  for  a  5-year  old  child  that 
will  continue  until  the  child  achieves 
majority  would  be  used  to  qualify  for  a 
30-year  loan. 

(4)  Alimony,  child  support, 
maintenance  payments.  If  an  applicant 
chooses  to  reveal  income  from  alimony, 
child  support,  or  maintenance  payments 
(after  first  having  been  informed  ^at 
any  such  disclosure  is  voluntary 
pursuant  to  the  Federal  Reserve  Board's 
Regulation  B),  such  payments  are 
considered  as  income  to  the  extent  that 
the  payments  are  likely  to  be 
consistently  made.  Factors  to  be 
considered  in  determining  the 
likelihood  of  consistent  payments 
include,  but  are  not  limited  to:  Whether 
the  payments  are  received  pursuant  to  a 
written  agreement  or  court  decree;  the 
length  of  time  the  pajTnents  have  been 
received;  the  regularity  of  receipt;  the 
availability  of  procedures  to  compel 
payment;  and  the  creditworthiness  of 
the  payor,  including  the  credit  history  of 
the  payor  when  available  under  the  Fair 
Credit  Reporting  Act  or  other  applicable 
laws.  However,  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681(b))  hmits 
the  permissible  purposes  for  which 
credit  report^  may  be  ordered,  in  the 
absence  of  written  instructions  of  the 
consumer  to  whom  the  report  relates,  to 
business  transactions  involving  the 
subject  of  the  credit  report  or  extensions 
of  credit  to  the  subject  of  the  credjj 
report. 

(5)  Military  quarters  allowance.  With 
respect  to  off-base  housing  (quarters) 
allowances  for  ser\'ice  personnel  on 
active  duty,  it  is  the  policy  of  the 
Department  of  Defense  (DoD)  to  utihze 
available  on-base  housing  when 
possible.  In  order  for  a  quarters 
allowance  to  be  considered  as 
continuing  income,  it  is  necessary  that 
the  applicant  furnish  wTitten 


authorization  from  his  or  her 
commanding  officer  for  off-base 
housing.  This  authorization  should 
verify  that  quarters  will  not  be  made 
available  and  that  the  individual  should 
make  permanent  arrangements  for 
nonmilitary  housing.  DD  Form  1747. 
Status  of  Housing  Availability,  is  used 
by  the  Family  Housing  Office  to  advise 
personnel  regarding  family  housing.  The 
applicant's  quarters  allowance  cannot 
be  considered  unless  item  b  (Permanent) 
or  d  is  completed  on  DD  Form  1747, 
dated  October  1990.  of  course,  if  the 
applicant's  income  less  quarters 
allowance  is  sufficient,  there  is  no  need 
for  assurance  that  the  applicant  has 
permission  to  occupy  nonmilitary 
housing  provided  that  a  determination 
can  be  made  that  the  occupancy 
requirements  of  the  law  will  be  met. 
Also,  authorization  obtain  off-base 
housing  will  not  be  required  when 
certain  duty  assignments  would  clearly 
qualify  ser\ice  personnel  with  families 
for  quarters  allowance.  For  instance,  off- 
base  housing  authorizations  need  not  be 
obtained  for  service  personnel  stationed 
overseas  who  are  not  accompanied  by 
their  families,  recruiters  on  detached 
duty,  or  military  personnel  stationed  in 
areas  where  no  on-base  housing  exists. 
In  any  case  in  which  no  off-base 
housing  authorization  is  obtained,  an 
explanation  of  the  circumstances 
justifying  its  omission  must  be  included 
with  the  loan  application  except  when 
it  has  been  established  by  the  VA 
facility  of  jurisdiction  that  the  waiting 
lists  for  on-base  housing  are  so  long  that 
it  is  improbable  that  individuals 
desiring  to  purchase  off-base  housing 
would  be  precluded  from  doing  so  in 
the  foreseeable  future.  If  stations  make 
such  a  determination,  a  release  shall  be 
issued  to  inform  lenders. 

(6)  Commissions.  When  all  or  a  major 
portion  of  the  veteran's  income  is 
derived  from  commissions,  it  will  be 
necessary  to  establish  the  stability  of 
such  income  if  it  is  to  be  considered  in 
the  loan  ana'ysis  for  the  repayment  of 
the  mortgage  debt  and/or  short-term 
obligations.  In  order  to  assess  the  value 
of  such  income,  lenders  should  obtain 
WTitten  verification  of  the  actual  amount 
of  commissions  paid  to  date,  the  basis 
for  the  pajTnent  of  such  commissions 
and  when  commissions  are  paid;  i.e., 
monthly,  quarterly,  semiarmually.  or 
aimually.  Lenders  should  also  obtain 
signed  and  dated  individual  income  tax 
returns,  plus  applicable  schedules,  for 
the  previous  2  years,  or  for  whatever 
additional  period  is  deemed  necessary 
to  properly  demonstrate  a  satisfactory 
earnings  record.  The  length  of  the 
veteran's  emplovTnent  in  the  type  of 


occupation  for  which  commissions  are 
paid  is  also  an  important  factor  in  the 
assessment  of  the  stability  of  the 
income.  If  the  veteran  has  been 
employed  for  a  relatively  short  time,  the 
income  should  not  normally  be 
considered  stable  unless  the  product  or 
service  was  the  same  or  closely  related 
to  the  product  or  service  sold  in  an 
immediate  prior  position.  Generally, 
income  from  commissions  is  considered 
stable  when  the  applicant  has  been 
receiving  such  income  for  at  least  2 
years.  Less  than  2  years  of  income  from 
commissions  cannot  usually  be 
considered  stable.  When  an  applicant 
has  received  income  from  commissions 
for  less  than  1  year,  it  will  rarely  be 
possible  to  demonstrate  that  the  income 
is  stable  for  qualifying  purposes;  such 
cases  would  require  in-depth 
development. 

(7)  Self-employment.  Generally, 
income  from  self-employment  is 
considered  stable  when  the  applicant 
has  been  in  business  for  at  least  2  years. 
Less  than  2  years  of  income  from  self- 
employment  cannot  usually  be 
considered  stable  unless  the  applicant 
has  had  previous  related  employment 
and/or  extensive  specialized  training. 
When  an  applicant  has  been  self- 
employed  less  than  1  year,  it  will  rarely 
be  possible  to  demonstrate  that  the 
income  is  stable  for  qualifying  purposes 
such  cases  would  require  in-depth 
development.  The  following 
documentation  is  required  for  all  self- 
employed  borrowers: 

(i)  A  profit  and  loss  statement  for  the 
prior  fiscal  year  (12-month  accounting 
cycle),  plus  the  period  year  to  date  since 
the  end  of  the  last  fiscal  year  (or  for 
whatever  shorter  period  records  may  be 
available),  and  a  current  balance  sheet 
showing  all  assets  and  liabilities.  The 
profit  and  loss  statement  and  balance 
sheet  will  be  compiled  by  an  accountant 
based  on  the  financial  records.  In  some 
cases  the  nature  of  the  business  or  the 
content  of  the  financial  statement  may 
necessitate  an  independent  audit  by  the 
accountant.  Depending  on  the  situation, 
this  data  may  be  on  the  veteran  ajid/or 
the  business;  and 

(ii)  Copies  of  signed  individual 
income  tax  returns,  plus  all  applicable 
schedules  for  the  previous  2  years,  or  for 
whatever  additional  period  is  deemed 
necessary  to  properly  demonstrate  a 
satisfactory  earnings  record,  must  be 
obtained.  If  the  business  is  a  corporation 
or  partnership,  copies  of  signed  federal 
business  income  tax  returns  for  the 
previous  two  years  plus  all  applicable 
schedules  for  the  corporation  or 
partnership  must  be  obtained;  and 

(iii)  If  the  business  is  a  corporation  or 
partnership,  a  list  of  all  stockholders  or 
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partners  showing  the  interest  each  holds 
in  the  business  will  be  required.  Some 
cases  may  justify  a  written  credit  report 
on  the  business  as  well  as  the  applicant. 
When  the  business  is  of  an  unusual  type 
and  it  is  difHcult  to  determine  the 
probability  of  its  continued  operation, 
explanation  as  to  the  function  and 
purpose  of  the  business  may  be  needed 
from  the  applicant  Hnd/or  any  other 
qualified  party  with  the  acknowledged 
expertise  to  express  a  valid  opinion. 

18)  Recently  discharged  veterans. 
Loan  applications  received  from 
recently  discharged  veterans  who  have 
little  or  no  employment  experience 
other  than  their  military  occupation  and 
from  veterans  seeking  VA  guaranteed 
loans  who  have  retired  after  20  years  of 
active  military  duty  require  special 
attention.  The  retirement  income  of  the 
latter  veterans  in  may  cases  may  not  be 
sufficient  to  meet  the  statutory  income 
requirements  for  the  loan  amount 
sought.  Many  have  obtained  full-time 
employment  and  have  been  employed 
in  their  new  jobs  for  a  very  short  time. 

(i)  It  is  essential  in  determining 
whether  veterans  in  these  categories 
qualify  from  the  income  standpoint  for 
the  amount  of  the  loan  sought,  that  the 
facts  in  respect  to  their  present 
employment  and  retirement  income  be 
fully  developed,  and  that  each  case  be 
considered  on  its  individual  merits. 

(ii)  In  most  cases  the  veteran's  current 
income  or  current  income  plus  his  or 
her  retirement  income  is  sufficient.  The 
problem  lies  in  determining  whether  it 
can  be  properly  concluded  that  such 
income  level  will  continue  for  the 
foreseeable  future.  If  the  veteran's 
employment  status  is  that  of  a  trainee  or 
apprentice,  this  will,  of  course,  be  a 
factor.  In  cases  of  the  self-employed,  the 
question  to  be  resolved  is  whether  there 
are  reasonable  prospects  that  the 
business  enterprise  will  be  successful 
and  produce  the  required  income. 
Unless  a  favorable  conclusion  can  be 
made,  the  income  from  such  source 
should  not  be  considered  in  the  loan 
analysis 

(iii)  If  a  recently  discharged  veteran 
has  no  prior  employment  history  and 
the  veteran's  verification  of  employment 
shows  he  or  she  has  not  been  on  the  job 
a  sufficient  time  in  which  to  become 
established,  consideration  should  be 
given  to  the  duties  the  veteran 
performed  in  the  military  service.  When 
it  can  be  determined  that  the  duties  a 
veteran  performed  in  the  service  are 
similar  or  are  in  direct  relation  to  the 
duties  of  the  applicant's  present 
position,  such  duties  may  be  construed 
as  adding  weight  to  his  or  her  present 
employment  experience  and  the  income 
from  the  veteran's  present  employment 


thus  may  be  considered  available  for 
qualifying  the  loan,  notwithstanding  the 
fact  that  the  applicant  has  been  on  the 
present  job  only  a  short  time.  This  same 
principle  may  be  applied  to  veterans 
recently  retired  from  the  service.  In 
addition,  when  the  veteran's  income 
from  retirement,  in  relation  to  the  total 
of  the  estimated  shelter  expense,  long- 
term  debts  and  amount  available  for 
family  support,  is  such  that  only 
minimal  income  from  employment  is 
necessary  to  qualify  from  the  income 
standpoint,  it  would  be  proper  to 
resolve  the  doubt  in  favor  of  the  veteran. 
It  would  be  erroneous,  however,  to  give 
consideration  to  a  veteran's  income 
from  employment  for  a  short  duration  in 
a  job  requiring  skills  for  which  the 
applicant  has  had  no  training  or 
experience. 

(iv)  To  illustrate  the  provisions  of 
paragraph  (f),  it  would  be  proper  to  use 
short-term  employment  income  in 
qualifying  a  veteran  who  had  experience 
as  an  airplane  mechanic  in  the  military 
service  and  the  individual's 
employment  after  discharge  or 
retirement  from  the  service  is  in  the 
same  or  allied  field;  e.g.,  auto  mechanic 
or  machinist.  This  presumes,  however, 
that  the  verification  of  employment 
included  a  statement  that  the  veteran 
was  performing  the  duties  of  the  job 
satisfactorily,  the  possibility  of 
continued  employment  was  favorable 
and  that  the  loan  application  is  eligible 
in  all  other  respects.  An  example  of 
nonqualifying  experience  is  that  of  a 
veteran  who  was  an  Air  Force  pilot  and 
has  been  employed  in  insurance  sales 
on  commission  for  a  short  time.  Most 
cases,  of  course,  fall  somewhere 
between  those  extremes.  It  is  for  this 
reason  that  the  facts  of  each  case  must 
be  fully  developed  prior  to  closing  the 
loan  automatically  or  submitting  the 
case  to  VA  for  prior  approval. 

(9)  Employment  of  snort  duration. 
The  provisions  of  paragraph  (f)(7)  of  this 
section  are  similarly  applicable  to 
applicants  whose  employment  is  of 
short  duration.  Such  cases  will  entail 
careful  consideration  of  the  employer's 
confirmation  of  employment, 
probability  of  permanency,  past 
employment  record,  the  applicant's 
qualifications  for  the  position,  and 
previous  training,  including  that 
received  in  the  military  service.  In  the 
event  that  such  considerations  do  not 
enable  a  determination  that  the  income 
from  the  veteran's  ciurent  position  has 
a  reasonable  likelihood  of  continuance, 
such  income  should  not  be  considered 
in  the  analysis.  Applications  received 
from  persons  employed  in  the  building 
trades,  or  in  other  occupations  affected 
by  climatic  conditions,  should  be 


supported  by  documentation  evidencing 
the  applicant's  total  earnings  to  date  and 
covering  a  period  of  not  less  than  1  year 
as  well  as  signed  and  dated  copies  of 
complete  income  tax  returns,  including 
all  schedules  for  the  past  2  years  or  for 
whatever  additional  period  is  deemed 
necessary  to  prof>erly  demonstrate  a 
satisfactory  earnings  record.  If  the 
applicant  works  out  of  a  union, 
evidence  of  the  previous  year's  earnings 
should  be  obtained  together  with  a 
verification  of  employment  from  the 
current  employer. 

(10)  Rental-income,  (i)  Multi  unit 
subject  property.  When  the  loan  pertains 
to  a  structure  with  more  than  a  one- 
family  dwelling  unit,  the  prospective 
rental  income  will  not  be  considered 
unless  the  veteran  can  demonstrate  a 
reasonable  likelihood  of  success  as  a 
landlord,  and  sufficient  cash  reserves 
are  verified  to  enable  the  veteran  to 
carry  the  mortgage  loan  payments 
(principal,  interest,  taxes,  and 
insurance)  without  assistance  from  the 
rental  income  for  a  period  of  at  least  6 
months.  The  determination  of  the 
veteran's  likelihood  of  success  as  a 
landlord  will  be  based  on 
documentation  of  any  prior  experience 
in  managing  rental  units,  or  other 
collection  activities.  The  amount  of 
rental  income  to  be  used  in  the  loan 
analysis  will  be  based  on  the  prior 
rental  history  of  the  units  as  verified  by 
the  seller's  financial  records  (e.g..  prior 
years'  tax  returns)  for  existing  structures 
or,  for  proposed  construction,  the 
appraiser's  opinion  of  the  property's  fair 
monthly  rental.  Adjustments  will  be 
applied  to  reduce  estimated  gross  rental 
income  by  proper  allowances  for 
operating  expenses  and  vacancy  losses. 

(ii)  Rental  of  existing  home.  Proposed 
rental  of  a  veteran's  existing  property 
may  be  used  to  offset  the  mortgage 
payment  on  that  property,  provided 
there  is  no  indication  that  the  property 
will  be  difficult  to  rent.  If  available,  a 
copy  of  the  rental  agreement  should  be 
obtained.  It  is  the  responsibility  of  the 
loan  underwriter  to  be  aw€re  of  the 
condition  of  the  local  rental  market.  Fot 
instance,  in  areas  where  the  rental 
market  is  very  strong  the  absence  of  a 
lease  should  not  automatically  prohibit 
the  offset  of  the  mortgage  by  the 
proposed  rental  income. 

(iii)  Other  rental  property.  If  income 
from  rental  property  will  be  used  to 
qualify  for  the  new  loan,  the 
documentation  required  of  a  self- 
employed  applicant  should  be  obtained 
together  with  evidence  of  cash  resen,cs 
equaling  3  months  FIT!  of  the  rental 
property.  As  for  any  self-employed 
earnings  (see  paragraph  (0(7)  of  this 
section),  depreciation  claimed  may  be 


added  back  in  as  income.  In  the  case  of 
a  veteran  who  has  no  experience  as  a 
landlord,  it  is  unlikely  that  the  income 
from  a  rental  property  may  be  used  to 
qualify  for  the  new  loan. 

(11)  Taxes  and  other  deductions. 
Deductions  to  be  applied  for  Federal 
income  taxes  ad  Social  Security  may  be 
obtained  from  the  Employer's  Tax  Guide 
(Circular  E)  issued  by  the  Internal 
Revenue  Service  (IRS).  (For  veterans 
receiving  a  mortgage  credit  certificate 
(MCC).  see  paragraph  (f}(12)  of  this 
section.)  Any  State  or  local  taxes  should 
be  estimated  or  obtained  from  charts 
similar  to  those  provided  by  IRS  which 
may  be  available  in  those  States  with 
withholding  taxes.  A  determination  of 
the  amount  paid  or  withheld  for 
retirement  purposes  should  be  made 
and  used  when  calculating  deductions 
from  gross  income.  In  determining 
whether  a  veteran-applicant  meets  the 
income  criteria  for  a  loan,  some 
consideration  may  be  given  to  the 
potential  tax  benefits  the  veteran  will 
realize  if  the  loan  is  approved.  This  can 
be  done  by  using  the  instructions  and 
worksheet  portion  of  IRS  Form  W-4. 
Employee's  Withholding  Allowance 
Certificate,  to  compute  the  total  number 
of  permissible  withholding  allowances. 
That  number  can  then  be  used  when 
referring  to  IRS  Circular  E  and  any 
appropriate  similar  State  withholding 
charts  to  arrive  at  the  amount  of  Federal 
and  State  income  tax  to  be  deducted 
from  gross  income. 

(12)  Mortgage  credit  certificates,  (i) 
The  Internal  Revenue  Code,  as  amended 
by  the  Tax  Reform  Act  of  1984,  allows 
States  and  other  political  subdivisions 
to  trade  in  all  or  part  of  their  authority 
to  issue  mortgage  revenue  bonds  for 
authority  to  issue  MCCs.  Veterans  who 
are  recipients  of  MCCs  may  realize  a 
significant  reduction  in  their  income  tax 
liability  by  receiving  a  Federal  tax  credit 
for  a  percentage  of  their  mortgage 
interest  payment  on  debt  incurred  on  or 
after  January  1,  1985. 

(ii)  Lenders  must  provide  a  copy  of 
the  MCC  to  VA  with  the  home  loan 
application.  The  MCC  will  specify  the 
rate  of  credit  allowed  and  the  amount  of 
certified  indebtedness;  i.e.,  the 
indebtedness  incurred  by  the  veteran  to 
acquire  a  principal  residence  or  as  a 
qualified  home  improvement  or 
rehabilitation  loan. 

(iii)  For  credit  underwriting  purposes, 
the  amount  of  tax  credit  allowed  to  a 
veteran  under  an  MCC  wiW  be  treated  as 
a  reduction  in  the  monthly  Federal 
income  tax.  For  example,  a  veteran 
having  a  $600  monthly  interest  payment 
and  an  MCC  providing  a  30-percent  tax 
credit  would  receive  a  $180  (30%x$600) 
tax  credit  each  month.  However, 


because  the  aimual  tax  credit,  which 
amounts  to  $2,160  (12x$180).  exceeds 
$2,000  and  is  based  on  a  30-percent 
credit  rate,  the  maximum  tax  credit  the 
veteran  can  receive  is  limited  to  $2,000 
per  year  (Pub.  L.  98-369)  or  $167  per 
month  ($2,000-!-12).  As  a  consequence  of 
the  tax  credit,  the  interest  on  which  a 
deduction  can  be  taken  will  be  reduced 
by  the  amount  of  the  tax  credit  to  $433 
($600 -$167).  This  reduction  should 
also  be  reflected  when  calculating 
Federal  income  tax. 

(iv)  For  underwriting  purposes,  the 
amount  of  the  tax  credit  is  limited  to  the 
amount  of  the  veteran's  maximum  tax 
liability.  If,  in  the  example  in  paragraph 
(f)(12)(iii),  the  veteran's  tax  liability  for 
the  year  were  only  $1,500.  the  monthly 
tax  credit  would  be  limited  to  $125 
($1,500+12). 

(g)  Credit.  The  conclusion  reached  as 
to  whether  or  not  the  borrower  and 
spouse  are  satisfactory  credit  risks  must 
also  be  based  on  a  careful  analysis  of  the 
available  credit  data.  Regulation  B 
(Equal  Credit  Opportunity  Act)  requires 
that  lenders  include,  in  evaluating 
creditworthiness  on  a  veteran's  request, 
the  credit  history,  when  available,  of 
any  account  reported  in  the  name  of  the 
veteran's  spouse  or  former  spouse 
which  the  veteran  can  demonstrate 
reflects  accurately  the  veteran's 
vdllingness  or  ability  to  repay.  In  other 
that  community  property  States,  if  the 
spouse  will  not  be  contractually 
obligated  on  the  loan.  Regulation  B, 
promulgated  by  the  Federal  Reserve 
Board  pursuant  to  the  Equal  Credit 
Opportunity  Act  prohibits  any  request 
for.  or  consideration  of  information 
about  the  spouse  concerning  income, 
emplojTnent,  assets  or  liabilities.  In 
community  property  States,  information 
concerning  a  spouse  may  be  requested 
and  considered  in  the  same  manner  as 
that  for  the  applicant. 

(1)  Adverse  data.  If  the  analysis 
develops  any  derogatory  credit 
information  and.  despite  such  facts,  it  is 
determined  that  the  borrower  and 
spouse  are  satisfactory  credit  risks,  the 
basis  for  the  decision  must  be 
explained.  If  a  borrower  and  spouse 
have  debts  outstanding  which  have  not 
been  paid  timely,  or  which  they  have 
refused  to  pay.  the  fact  that  the 
outstanding  debts  are  paid  after  the 
acceptability  of  the  credit  is  questioned 
or  in  anticipation  of  applying  for  new 
credit  does  not,  of  course,  alter  the  fact 
that  the  record  for  paying  debts  has  been 
unsatisfactory.  With  respect  to  unpaid 
debts,  lenders  may  take  into 
consideration  a  veterans's  claim  of  bona 
fide  or  legal  defenses.  This  is  not 
applicable  when  the  debt  has  been 
reduced  to  judgment. 


(2)  Bankruptcy.  When  the  credit 
information  shows  'hat  the  borrower  or 
spouse  has  been  discharged  in 
bankruptcy  under  the  "straight" 
liquidation  and  discharge  provisions  of 
the  bankruptcy  law.  this  would  not  in 
itself  disqualify  the  loan.  However,  in 
such  cases  it  is  necessary  to  develop 
complete  information  as  to  the  facts  and 
circumstances  concerning  the 
bankruptcy.  Generally  speaking,  when 
the  borrower  or  spouse,  as  the  case  may 
be,  has  been  regularly  employed  (not 
self-employed)  and  has  been  discharged 
in  bankruptcy  within  the  last  2  or  3 
years,  it  probably  would  not  be  possible 
to  determine  that  the  borrower  or 
spouse  is  a  satisfactory  credit  risk  unless 
both  of  the  following  requirements  are 
satisfied: 

(i)  The  borrower  or  spouse  has 
obtained  credit  subsequent  to  the 
bankruptcy  and  has  met  the  credit 
payments  in  a  satisfactory  manner  over 
a  continued  period,  and 

(ii)  The  bankruptcy  was  caused  by 
circumstances  beyond  control  of  the 
borrower  or  spouse,  e.g., 
unemployment,  prolonged  strikes, 
medical  bills  not  covered  by  insurance. 
The  circumstances  alleged  must  be 
verified.  If  a  borrower  or  spouse  is  self- 
employed,  has  been  adjudicated 
bankrupt,  and  subsequently  obtains  a 
permanent  position,  a  finding  as  to 
satisfactory  credit  risk  may  be  made 
provided  tiiere  is  no  derogatory  credit 
information  prior  to  self-emplo\-ment. 
there  is  no  evidence  of  derogatory  credit 
information  subsequent  to  the 
bankruptcy,  and  the  failure  of  the 
business  was  not  due  to  misconduct.  A 
bankruptcy  discharged  more  than  5 
years  ago  may  be  disregarded.  A 
bankruptcy  discharged  between  3  and  5 
years  ago  may  be  given  some 
consideration,  depending  upon  the 
circumstances  of  the  bankruptcy  and 
submission  of  evidence  that  the  veteran 
has  been  paying  his  or  her  obligations 
in  a  timely  maimer. 

(3)  Petition  under  Chapter  13  of 
Bankruptcy  Law.  A  wage  earner's 
petition  under  chapter  13  of  the 
Bankruptcy  Law  filed  by  the  borrower 
or  spouse  is  indicative  of  an  effort  to 
pay  their  creditors.  Some  plans  may 
provide  for  full  payment  of  debts  while 
others  arrange  for  payment  of  scaled 
down  debts.  Regular  payments  are  made 
to  a  court-appointed  trustee  over  a  2-  to 
3-year  period  (or  up  to  5  years  in  some 
cases).  When  the  borrowers  have  made 
all  payments  in  a  satisfactory  manner, 
they  may  be  considered  as  having 
reestablished  satisfactory  credit.  When 
they  apply  for  a  home  loan  before 
completion  of  the  payout  period, 
favorable  consideration  mav 
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nevertheless  be  given  if  at  least  three- 
fourths  of  the  payments  have  been  made 
satisfactorily  and  the  Trustee  ur 
Bankruptcy  Judge  (Referee)  approves  of 
the  new  credit. 

(4)  Foreclosures,  (i)  When  the  credit 
information  shows  that  the  veteran  or 
spouse  has  had  a  foreclosure  on  a  prior 
mortgage,  e.g.,  a  VA  guaranteed,  or  HUD 
insured  mortgage,  this  will  not  in  itself 
disqualify  the  borrower  from  obtaining 
the  loan.  Lenders  and  6eld  station 
personnel  should  refer  to  the  preceding 
guidelines  on  bankruptcies  for  cases 
involving  foreclosures.  As  with  a 
borrower  who  has  been  adjudicated 
bankrupt,  it  is  necessary  to  develop 
complete  information  as  to  the  facts  and 
circumstances  of  the  foreclosure. 

(ii)  When  VA  pays  a  claim  on  a  VA 
guaranteed  loan  as  a  result  of  a 
foreclosure,  the  original  veteran  may  be 
required  to  repay  any  loss  to  the 
Government.  In  some  instances  VA  may 
waive  the  veteran's  debt,  in  part  or 
totally,  based  on  the  facts  and 
circumstances  of  the  case.  However, 
guaranty  entitlement  cannot  be  restored 
unless  the  Government's  loss  has  been 
repaid  in  full,  regardless  of  whether  or 
not  the  debt  has  been  waived, 
compromised,  or  discharged  in 
bankruptcy.  Therefore,  a  veteran  who  is 
seeking  a  new  VA  loan  after  having 
experienced  a  foreclosure  on  a  prior  VA 
loan  %viU  in  most  cases  have  only 
remaining  entitlement  to  apply  to  the 
new  loan.  The  lender  should  assure  that 
the  veteran  has  sufficient  entitlement  for 
its  secondary  marketing  purposes. 

(5)  Federal  debts.  An  applicant  for  a 
Federally-assisted  loan  will  not  be 
considered  a  satisfactory  credit  risk  for 
such  loan  if  the  applicant  is  presently 
delinquent  or  in  default  on  any  debt  to 
the  Federal  Government,  e.g..  a  Small 
Business  Administration  loan,  a  U.S. 
Guaranteed  Student  loan,  a  debt  to  the 
Public  Health  Service,  or  where  there  is 
a  judgment  lien  against  the  applicant's 
property  for  a  debt  owed  to  the 
Government.  The  applicant  may  not  be 
approved  for  the  loan  until  the 
delinquent  account  has  been  brought 
current  or  satisfactory  arrangements 
have  been  made  between  the  borrower 
and  the  Federal  agency  owed,  or  the 
judgment  is  paid  or  otherwise  satisfied. 
Of  course,  the  applicant  must  also  be 
able  to  otherwise  qualify  for  the  loan 
from  an  income  and  remaining  credit 
standpoint.  Refinancing  under  VA's 
interest  rate  reduction  refinancing 
provisions,  however,  is  allowed  even  if 
the  borrower  is  delinquent  on  the  VA 
guaranteed  mortgage  being  refinanced. 
Prior  approval  processing  is  required  in 
such  cases. 
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(6)  Absence  of  credit  history.  The  fact 
that  recently  discharged  veterans  may 
have  had  no  opportunity  to  develop  a 
credit  history  will  not  preclude  a 
detennination  of  satisfactory  credit. 
Similarly,  other  loan  appUcants  may  not 
have  established  credit  histories  as  a 
result  of  a  preference  for  purchasing 
consumer  items  with  cash  rather  than 
credit.  There  are  also  cases  in  which 
individuals  may  be  genuinely  wary  of 
acquiring  new  obligations  following 
bankruptcy,  consumer  credit  counseling 
(debt  proration),  or  other  disruptive 
credit  occurrence.  The  absence  of  the 
credit  history  in  these  cases  will  not 
generally  be  viewed  as  an  adverse  factor 
in  credit  underwriting.  However,  before 
a  favorable  decision  is  made  for  cases 
involving  bankruptcies  or  other 
derogatory  credit  factors,  efforts  should 
be  made  to  develop  evidence  of  timely 
payment  of  non-installment  Jebts  such 
as  rent  and  utilities.  It  is  anticipated  that 
this  special  consideration  in  the  absence 
of  a  credit  history  following  bankniptcy 
would  be  the  rare  case  and  generally 
confined  to  bankruptcies  which 
occurred  over  3  years  ago. 

(7)  Long-term  v.  Short-term-debts.  All 
known  debts  and  obligations  including 
any  alimony  and/or  child  support 
payments  of  the  borrower  and  spouse 
must  be  documented.  Significant 
liabilities  to  be  deducted  from  the  total 
income  in  determining  ability  to  meet 
the  mortgage  payments  are  accounts 
that,  generally,  are  of  a  relatively  long- 
term;  i.e.,  6  months  or  over.  Other 
accounts  for  terms  of  less  than  6  months 
must,  of  course,  be  considered  in 
determining  ability  to  meet  family 
expenses.  Certainly  any  account  with 
less  than  6  months'  duration  which 
requires  payments  so  large  as  to  cause 

a  severe  impact  on  the  family's 
resources  for  any  period  of  time  must  be 
considered  in  the  loan  analysis.  For 
example,  monthly  payments  of  $300  on 
an  auto  loan  with  a  remaining  balance 
of  SI. 500  would  be  included  in  those 
obligations  to  be  deducted  from  the  total 
income  regardless  of  the  fact  that  the 
account  can  be  expected  to  pay  out  in 
5  months.  It  is  clear  that  the  applicant 
will,  in  this  case,  continue  to  carry  the 
burden  of  those  $300  payments  for  the 
first,  most  critical,  months  of  the  home 
loan.  Similarly,  when  the  credit 
information  shows  open  accounts  of 
several  years'  duration  which  are  clearly 
of  a  revolving  or  open-end  type,  the 
regular  monthly  payment  for  such 
accoimts  should  be  considered  as  a 
long-term  obligation  to  be  deducted 
from  income. 

(8)  Requirements  for  verification.  If 
the  credit  investigation  reveals  debts  or 
obligations  of  a  material  nature  which 


were  not  divulged  by  the  applicant, 
lenders  must  be  certain  to  obtain 
clarification  as  to  the  status  of  such 
debts  from  the  borrower.  A  proper 
analysis  is  obviously  not  possible  unless 
there  is  total  correlation  between  the 
obligations  claimed  by  the  borrower  and 
those  revealed  by  a  credit  report  or 
deposit  verification.  Conversely, 
significant  debts  emd  obligations 
reported  by  the  borrower  must  be  dated. 
If  the  credit  report  fails  to  provide 
necessary  information  on  such  accounts, 
lenders  will  be  expected  to  obtain  their 
own  verifications  of  those  debts  directly 
from  the  creditors.  Credit  reports  and 
verifications  must  be  no  more  than  90 
days  old  to  be  considered  vaUd.  For 
loans  closed  automatically,  this 
requirement  will  be  considered  satisfied 
if  the  date  of  the  credit  report  or 
verification  is  within  90  days  of  the  date 
of  the  veteran's  application  to  the 
lender.  Of  major  significance  are  the 
applicant's  rental  history  and 
outstanding,  assumed,  or  recently 
retired  mortgages,  if  any,  particularly 
prior  VA  loans.  Lenders  should  be  sure 
ratings  on  such  accounts  are  obtained;  a 
written  explanation  is  reburied  when 
ratings  are  not  available.  A 
determination  is  necessary  as  to 
whether  alimony  and/or  child  support 
payments  are  required.  Verification  of 
the  amount  of  such  obligations  should 
be  obtained,  although  documentation 
concerning  an  applicant's  divorce 
should  not  be  obtained  automatically 
unless  it  is  necessary  to  verify  the 
amount  of  any  alimony  or  child  support 
liability  indicated  by  the  applicant.  If  in 
the  routine  course  of  processing  the  loan 
application,  however,  direct  evidence  is 
received  (e.g..  from  the  credit  report) 
that  an  obligation  to  pay  alimony  or 
child  support  exists  (as  opposed  to  mere 
evidence  that  the  veteran  was 
previously  divorced),  the  discrepancy 
between  the  loan  application  and  credit 
report  can  and  should  be  fully  resolved 
in  the  same  manner  as  any  other  such 
discrepancy  would  be  handled. 

(9)  fob-related  expenses.  Known  job- 
related  expenses  should  be  documented. 
This  will  include  costs  for  any 
dependent  care,  significant  commuting 
costs,  etc.  When  a  family's 
circumstances  are  such  that  dependent 
care  arrangements  would  probably  be 
necessary,  it  is  important  to  determine 
the  cost  of  such  services  in  order  to 
arrive  at  an  accurate  total  of  deductions. 

(10)  Credit  reports.  Credit  reports 
obtained  by  lenders  on  VA  guaranteed 
loan  applications  must  be  in 
conformance  with  the  Residential 
Mortgage  Credit  Report  Standdrds 
formulated  jointly  by  the  Department  nf 
Veterans  Affairs,  Federal  Natii  nal 


Mortgage  Association.  Federal  Home 
Loan  Mortgage  Corporation,  Federal 
Housing  Administration,  Farmers  Home 
Administration,  credit  repositories, 
repository  affiliated  consumer  reporting 
agencies  and  independent  consumer 
reporting  agencies.  The  Residential 
Mortgage  Credit  Report  is  a  detailed 
account  of  the  credit,  employment,  and 
residence  history  as  well  as  public 
records  information  concerning  an 
individual.  All  credit  reports  obtained 
by  the  lender  must  be  submitted  to  VA. 
(h)  Borrower's  personal  and  financial 
status.  The  number  and  ages  of 
dependents  have  an  important  bearing 
on  whether  income  after  deduction  of 
fixed  charges  is  sufficient  to  support  the 
family.  Type  and  duration  of 
employment  of  both  the  borrower  and 
spouse  are  important  as  an  indication  of 
stabihty  of  their  employment.  The 
amount  of  liquid  assets  owned  by  the 
borrower  or  spouse,  or  both,  is  an 
important  factor  in  determining  that 
they  have  sufficient  funds  to  close  the 
loan,  as  well  as  being  significant  in 
analyzing  the  overall  qualifications  for 
the  loan.  (It  is  imperative  that  adequate 
cash  assets  from  the  veteran's  own 
resources  are  verified  to  allow  the 
payment  of  any  difference  between  the 
sales  price  of  the  property  and  the  loan 
amount,  in  addition  to  that  necessary  to 
cover  closing  costs,  if  the  sales  price 
exceeds  the  reasonable  value 
established  by  VA  (38  CFR 
36.4336(a)(3)).  Verifications  must  be  no 
more  than  90  days  old  to  be  considered 
valid.  For  loans  closed  on  the  automatic 
basis,  this  requirement  will  be 
considered  satisfied  if  the  date  of  the 
deposit  verification  is  within  90  days  of 
the  date  of  the  veteran's  application  to 
the  lender.  Current  monthly  rental  or 
other  housing  expense  is  an  important 
consideration  when  compared  to  that  to 
be  undertaken  in  connection  with  the 
contemplated  housing  purchase, 
(i)  Estimated  monthly  shelter 
expenses.  It  is  important  that  monthly 
expenses  such  as  taxes,  insurance, 
assessments  and  maintenance  and 
utilities  be  estimated  accurately  based 
on  property  location  and  type  of  house; 
e.g.,  old  or  new.  large  or  small,  rather 
than  using  or  applying  a  "rule  of 
thumb"  to  all  properties  alike. 
Maintenance  and  utility  amounts  for 
various  types  of  property  should  be 
realistically  estimated.  Local  utility 
companies  should  be  consulted  for 
I  urrent  rates.  The  age  and  type  of 
construction  of  a  house  may  well  affect 
these  expenses.  In  the  case  of 
condominiums  or  houses  in  a  planned 
unit  development  (PUD),  the  monthly 
amount  of  the  maintenance  a.ssessment 
payable  to  a  homeowners  a.s.sociation 


should  be  added.  If  the  amount 
currently  assessed  is  less  than  the 
maximum  provided  in  the  covenants  or 
master  deed,  and  it  appears  likely  that 
the  amount  will  be  insufficient  for 
operation  of  the  condominium  or  PUD, 
the  amount  used  will  be  the  maximum 
the  veteran  could  be  charged.  If  it  is 
expected  that  real  estate  taxes  will  be 
raised,  or  if  any  special  assessments  are 
expected,  the  increased  or  additional 
amounts  should  be  used.  In  special 
flood  hazard  areas,  include  the  premium 
for  any  required  flood  insurance. 

(j)  Lender  responsibility.  (1)  Lenders 
are  fully  responsible  for  developing  all 
credit  information;  i.e.,  for  obtaining 
verifications  of  employment  and 
deposit,  credit  reports,  and  for  the 
accuracy  of  the  information  contained 
in  the  loan  application. 

(2)  Verifications  of  employment  and 
deposits,  and  requests  for  credit  reports 
and/or  credit  information  must  be 
initiated  and  received  by  the  lender. 

(3)  In  cases  where  the  real  estate 
broker/agent  or  any  other  party  requests 
any  of  this  information,  the  report(s) 
must  be  returned  directly  to  the  lender. 
This  fact  must  be  disclosed  by 
appropriately  completing  the  required 
certification  on  the  loan  application  or 
report  and  the  parties  must  be  identified 
as  agents  of  the  lender. 

(4J  Where  the  lender  relies  on  other 
parties  to  secure  any  of  the  credit  or 
employment  information  or  otherwise 
accepts  such  information  obtained  by 
any  other  party,  such  parties  shall  be 
construed  for  purposes  of  the 
submission  of  the  loan  documents  to  VA 
to  be  authorized  agents  of  the  lender, 
regardless  of  the  actual  relationship 
between  such  parties  and  the  lender, 
even  if  disclosure  is  not  provided  to  VA 
under  paragraph  (j)(3)  of  this  section. 
Any  negligent  or  willful  representation 
by  such  parties  shall  be  imputed  to  the 
lender  as  if  the  lender  had  processed 
those  documents  and  the  lender  shall 
remain  responsible  for  the  quality  and 
accuracy  of  the  information  provided  to 
VA. 

(5)  All  credit  reports  secured  by  the 
lender  or  other  parties  as  identified  in 
paragraphs  {j)(3)  and  (j)(4)  of  this  section 
shall  be  provided  to  VA.  If  updated 
credit  reports  reflect  materially  different 
information  than  that  in  other  reports 
such  discrepancies  must  be  explained 
by  the  lender  and  the  ultimate  decision 
as  to  the  effects  of  the  discrepancy  upon 
the  loan  application  fully  addressed  by 
the  underwriter. 

(k)  Lender  certification.  Lenders 
originating  loans  are  responsible  for 
determining  and  certifying  to  VA  on  the 
appropriate  application  or  closing  form 
that  the  loan  meets  all  statutory  and 


regulatory  requirements.  Lenders  will 
affirmatively  certify  that  loans  were 
made  in  full  compliance  with  the  law 
and  loan  guaranty  regulations  as 
prescribed  in  this  section. 

(1)  Definitions.  The  definitions 
contained  in  part  42  of  this  chapter  and 
the  following  definitions  are  applicable 
in  this  section. 

(i)  Another  appropriate  amount,  bi 
determining  the  appropriate  amount  of 
a  lender's  civil  penalty  in  cases  where 
the  Secretary  has  not  sustained  a  loss  or 
where  two  times  the  amount  of  the 
Secretary's  loss  on  the  loan  involved 
does  not  exceed  $10,000,  the  Secretary 
shall  consider: 

(A)  The  materiality  and  importance  of 
the  false  certification  to  the 
determination  to  issue  the  guaranty,  or 
to  approve  the  assumption; 

(B)  The  frequency  and  past  pattern  of 
such  false  certifications  by  the  lender 
and, 

(C)  Any  exculpatory  or  mitigating 
circumstances. 

(ii)  Complaint  includes  the 
assessment  of  liability  served  pursuant 
to  this  subsection. 

(iii)  Defendant  means  a  lender  named 
in  the  complaint. 

(iv)  Lender  includes  the  holder 
approving  loan  assumpjtions  pursuant  to 
38  U.S.C.  3714. 

(2)  Procedures  for  certification. 

(i)  As  a  condition  to  VA  issuance  of 
a  loan  guaranty  on  all  loans  closed  on 
or  after  October  27.  1994,  and  as  a 
prerequisite  to  an  effective  loan 
assumption  on  all  loans  assumed 
pursuant  to  38  U.S.C.  3714  on  or  after 
October  27.  1994.  the  following 
certification  shall  accompany  each  loan 
closing  or  assumption  package: 

"The  undersigned  lender  certifies  that 
the  (loan)  (assumption)  application,  all 
verifications  of  employment,  deposit, 
and  other  income  and  credit  verification 
documents  have  been  processed  in 
compliance  with  38  CFR  part  36;  that  all 
credit  reports  obtained  or  generated  in 
connection  with  the  processing  of  this 
borrower's  (loan)  (assumption) 
application  have  been  provided  to  VA; 
that,  to  the  best  of  the  undersigned 
lender's  knowledge  and  belief  the  (loan) 
(assumption)  meets  the  undenvriting 
standards  recited  in  chapter  37  of  title 
38  United  States  Code  and  38  CFR  part 
36;  and  that  all  information  provided  in 
support  of  this  (loan)  (assumption)  is 
true,  complete  and  accurate  to  the  best 
of  the  undersigned  lender's  knowledge 
and  beUef." 

(ii)  The  certification  shall  be  executed 
by  an  officer  of  the  lender  authorized  to 
execute  documents  and  act  on  behalf  of 
the  lender. 
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(3)  Any  lender  who  knowingly  and 
willfully  makes  a  false  certification 
required  pursuant  to  §  36.4337(k)(2) 
shall  be  liable  to  the  United  States 
Government  for  a  civil  penalty  equal  to 
two  times  the  amount  of  the  Secretary's 
loss  on  the  loan  involved  or  to  another 
appropriate  amount,  not  to  exceed 
$10,000.  whichever  is  greater. 

(1)  Assessment  of  liability.  (1)  Upon  an 
assessment  confirmed  by  the  Under 
Secretary  for  Benefits,  in  consultation 
with  the  Investigating  Official,  that  a 
certification,  as  required  in  this  section, 
is  false,  a  report  of  findings  of  the  Under 
Secretary  for  Benefits  shall  be  submitted 
to  the  Reviewring  Official  setting  forth: 

(i)  The  evidence  that  supports  the 
allegations  of  a  false  certification  and  of 
liability; 

(ii)  A  description  of  the  claims  or 
statements  upon  which  the  allegations 
of  liabilitv  are  based: 

(iii)  The  amount  of  the  VA  demand  to 
be  made;  and. 

(iv)  Any  exculjjatory  or  mitigating 
circumstances  that  may  relate  to  the 
certification. 

(2)  The  Reviewing  Official  shall 
review  all  of  the  information  provided 
and  will  either  inform  the  Under 
Secretary  for  Benefits  and  the 
Investigating  Official  that  there  is  not 
adequate  evidence,  that  the  lender  is 
liable,  or  serve  a  complaint  on  the 
lender  stating: 

(i)  The  allegations  of  a  false 
certification  and  of  liability; 

(ii)  The  amount  being  assessed  by  the 
Secretary  and  the  basis  for  the  amount 
assessed; 

(iii)  Instructions  on  how  to  satisfy  the 
assessment  and  how  to  file  an  answer  to 
request  a  hearing,  including  a  specific 
statement  of  the  lender's  right  to  request 
a  hearing  by  filing  an  answer  and  to  be 
represented  by  counsel;  and 

(iv)  That  failure  to  file  an  answer 
within  30  days  of  the  complaint  will 
result  in  the  imposition  of  the 
assessment  without  right  to  appeal  the 
assessment  to  the  Secretary. 

(m)  Hearing  procedures.  A  lender 
hearing  on  an  assessment  established 
pursuant  to  this  section  shall  be 
governed  by  the  procedures  recited  at  38 
CFR  42.8  through  42.47. 

(n)  Additional  remedies.  Any 
assessment  under  this  section  may  be  in 
addition  to  other  remedies  available  to 
VA.  such  as  debarment  and  suspension 
pursuant  to  38  U.S.C.  3704  and  part  44 
of  this  title  or  loss  of  automatic 
processing  authority  pursuant  to  38 
U.S.C.  3702.  or  other  actions  by  the 
Government  under  any  other  law 
including  but  not  limited  to  title  18. 
use.  and  31  U.S.C.  3732.  (Authority 
(38  use.  3710). 


(Information  collection  requirements 
contained  in  36.4337  were  approved  by  the 
OfTice  of  Management  and  Budget  under 
control  number  2900-0521) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

.40  CFR  Part  52 

(Region  II  Docket  No.  128,  NJ-13-1-6104a; 
FRL-6051-3] 

Approval  and  Promulgation  of 
Implementat'on  Plans;  New  Je.-^ey 
Ozone  Stale  Implementation  Plan 
Revision 

agency:  Environmental  Protection 

Agency. 

ACTION:  Direct  final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  revision  to 
the  New  Jersey  State  Implementation 
Plan  for  ozone  related  to  development  of 
reasonably  available  control 
technologies  for  all  source  categories  of 
volatile  organic  compounds  for  which 
EPA  has  issued  a  control  techniques 
guideline  document.  This  revision  has 
been  submitted  in  response  to 
requirements  to  control  ozone 
established  in  the  Clean  Air  Act.  New 
Jersey's  submittals  contained  additional 
revisions,  which  EPA  will  be  acting  on 
in  separate  Federal  Register  actions. 
DATES:  This  final  rule  is  effective  on 
November  28. 1994  unless  adverse  or 
critical  comments  are  received  by 
October  27.  1994.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Ail  comments  should  be 
addressed  to:  WiUiam  J.  Muszynski, 
Deputy  Regional  Administrator, 
Environmental  Protection  Agency. 
Region  II  Office,  26  Federal  Plaza,  New 
York,  New  York  10278. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  II  Office.  Library,  26  Federal 
Plaza,  room  402.  New  York,  New  York 
10278. 
New  Jersey  Department  of 
Environmental  Protection,  Bureau  of 
Air  Quality  Planning,  401  East  State 
Street.  CN027,  Trenton,  New  Jersey 
08625 
FOR  FURTHER  INFORMATION  CONTACT: 

Ra\Tnond  Werner,  Chief.  State 
Implementation  Plan  Section,  Air 
Programs  Branch,  Environmental 


Protection  Agency.  26  Federal  Plaza, 
room  1034A,  New  York,  New  York 
10278,  (212)264-2517 

SUPPt-EMENTARY  INFORMATION: 
Background 

The  Clean  Air  Act  (Act)  sets  forth  a 
number  of  requirements  that  states  with 
areas  designated  as  nonattainment  for 
ozone  had  to  satisfy  by  November  15, 
1992. 

New  Jersey  must  address  a  number  of 
requirements  of  the  Act  including  the 
requirements: 

•  To  adopt  Reasonably  Available  Control 

Techniques  (RACT)  regulations  for  all 
source  types  for  which  the 
Environmental  Protection  Agency  (EPA) 
has  develof)ed  Control  Techniques 
Guidelines  (CTGs); 

•  To  adopt  RACT  regulations  for  all  other 

major  sources  of  volatile  organic 
compounds  (VCX3s); 

•  To  adopt  RACT  regulations  for  all  major 

sources  of  oxides  of  nitrogen  (NOx); 

•  To  develop  and  adopt  an  enhanced 

inspection  and  maintenance  program; 

•  To  develop  and  adopt  measures  to  offset 

emission  increases  due  to  increases  in 
vehicle  miles  travelled  (VMT)  or  in  the 
number  of  vehicle  trips; 

•  To  adopt  an  emission  statement  program; 

•  To  revise  its  new  source  review  program  to 

meet  the  new  requirements  of  the  Act; 

•  To  develop  and  adopt  an  Employer  Trip 

Reduction  program: 

•  To  develop  an  emission  inventory;  and 

•  To  develop  and  adopt  a  small  business 

assistance  program. 

These  measures  are  intended  to 
reduce  emissions  of  VOCs  and  NOx. 
VOCs  and  NOx  are  precursors  of  ozone 
in  the  lower  atmosphere,  which  is  a 
primary  component  of  smog.  A  more 
detailed  summary  of  these 
requirements,  including  the  relevant 
statutory  provisions  can  be  found  in  the 
General  Preamble  to  title  I  of  the  Act  (57 
FR  13498,  April  16,  1992). 

The  specific  requirements  that  New 
Jersey  must  meet  vary  by  area, 
depending  upon  the  severity  of  the 
ozone  problem.  Eighteen  of  the  twenty 
one  counties  in  New  Jersey  are 
designated  as  severe  nonattainment  for 
ozone.  Of  the  remaining  three  counties. 
Atlantic  and  Cape  May  Counties  are 
designated  as  moderate  nonattainment 
for  ozone  and  Warren  County  is 
designated  as  marginal  nonattainment 
for  ozone.  In  addition,  section  184(a)  of 
the  Act  recognizes  that  ozone  is  a 
regional  problem  by  designating  all  of 
New  Jersey  as  part  of  an  ozone  transport 
region.  Since  most  of  New  Jersey  is 
designated  as  severe  nonattainment  for 
ozone,  and  all  of  New  Jersey  is  part  of 
an  ozone  transport  region,  New  Jersey 
has  chosen  to  implement  statewide  all 


of  the  control  requirements  that  are 
addressed  in  this  action. 

State  Submittal 

On  November  15,  1992,  New  Jersey 
submitted  to  EPA  a  request  to  revise  its 
SIP  for  ozone.  This  submittal  had 
undergone  public  hearings  on  October 
27,  October  29  and  November  5.  1992. 
While  New  Jersey  did  address 
additional  requirements  in  its  November 
15.  1992  submittal,  the  only 
requirement  that  EEA  is  addressing  in 
this  action  is  the  requirement  to  adopt 
RACT  regulations  for  all  source  types 
for  which  EPA  has  developed  CTGs. 
EPA  will  take  action  on  the  other 
submittals  that  New  Jersey  made  in 
other  Federal  Register  actions. 

Section  llO(k)  of  the  Clean  Air  Act 
requires  EPA  to  determine  if  a  state's 
SIP  submittal  is  complete  within  sixty 
days  of  submittal  but  not  later  than  six 
months  later  than  that  date.  If  EPA  does 
not  notify  a  state  of  the  completeness  of 
a  submittal  within  six  months  of  receipt 
it  is  automatically  deemed  complete. 
The  criteria  that  EPA  uses  to  determine 
completeness  are  set  forth  in  40  CFR 
part  51.  appendix  V.  On  April  20,  1993, 
EPA  sent  New  Jersey  a  letter  informing 
it  that  its  November  15,  1992  submittal 
was  not  complete  because  it  did  not 
contain  a  compilation  of  the  public 
comments  and  the  State's  responses  to 
those  comments.  On  May  14, 1993,  New 
Jersey  submitted  a  compilation  of  public 
comments  and  the  State's  responses  to 
these  comments.  These  public 
comments  did  not  result  in  any 
substantive  changes  to  New  Jersey's 
submittal.  Most  of  the  comments 
involved  portions  of  the  SIP  which  New 
Jersey  is  still  developing  and  will  be 
better  addressed  as  part  of  those  SIP 
submittals.  On  June  10,  1993,  EPA  wrote 
to  New  Jersey  and  informed  them  that 
EPA  had  reviewed  its  May  14,  1993 
submittal  and  was  finding  New  Jersey's 
submittal  complete  insofar  as  it 
contained  adopted  RACT  regulations  for 
all  source  types  for  which  EP.A  has 
developed  CTGs.  The  following 
summarizes  EPAs  evaluation  of  New 
Jersey's  submittal. 

The  Act  sets  forth  two  separate 
provisions  requiring  states  to 
promulgate  VOC  RACT  rules  in  ozone 
nonattainment  areas.  RACT  is  defined 
as  the  lowest  emission  that  a  particular 
source  is  capable  of  meeting  with  the 
application  of  control  technology  that  is 
reasonably  available  considering 
technological  and  economic  feasibility. 

The  first  provision,  referred  to  as 
RACT  fix-up,  requires  the  correction  of 
RACT  rules  for  which  EPA  identified 
deficiencies  before  the  Act  was 
amended  in  1990.  Under  the  pre- 


amended  Clean  Air  Act,  ozone 
nonattainment  areas  were  required  to 
adopt  RACT  rules  for  sources  of  VOC 
emissions.  EPA  issued  three  sets  of  CTG 
documents,  establishing  a  "presumptive 
norm"  for  RACT  for  various  categories 
of  VOC  sources.  The  three  sets  of  CTGs 
were  (1)  Group  I — issued  before  January 
1978  (15  CTGs);  (2)  Group  H— issued  in 
1978  (9  CTGs);  and  (3)  Group  Ifl— issued 
in  the  early  1980's  (5  CTGs).  Those 
sources  not  covered  by  a  CTG  were 
called  non-CTG  sources.  Under  section 
172(a)(1),  ozone  nonattainment  areas 
were  generally  required  to  attain  the 
ozone  standard  by  December  31. 1982. 
Those  areas  that  submitted  an 
attainment  demonstration  projecting 
attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  I  and  II  CTGs.  Areas,  such  as 
New  Jersey,  that  sought  an  extension  of 
the  attainment  date  under  section 
172(a)(2)  to  as  late  as  December  31, 1987 
were  required  to  adopt  RACT  for  all 
CTG  sources  and  for  all  major  (i.e..  100 
ton  per  year  or  more  of  VOC  emissions) 
non-CTG  sources. 

In  the  mid  and  late  1980's,  EPA 
issued  SIP  Calls,  notifying  numerous 
states  that  they  contained 
nonattainment  areas  that  had  failed  to 
attain  the  ozone  standard.  In  the  SIP 
Calls.  EPA  required  states  to  correct 
deficiencies  in  their  existing  RACT  rules 
and  to  adopt  rules  that  were  required 
but  not  yet  adopted.  Under  the  amended 
Act,  section  182(a)(2)(A)  requires  states 
to  correct  these  RACT  rules  by  May  15, 
1991.  New  Jersey  submitted  its  RACT 
fix-up  rules  to  EPA  on  March  13, 1992, 
which  EPA  approved  on  April  15,  1994 
(59  FR  17933).  Thus  New  Jersey  has  met 
the  RACT  fix  up  requirement  and  no 
further  action  needs  to  be  taken  with 
respect  to  this  requirement  in  today's 
action. 

The  second  provision,  set  forth  in 
section  182(b)(2)  applies  to  moderate 
(and  above)  ozone  nonattainment  areas. 
The  goal  of  this  provision  is  to  ensure 
that  areas,  that  were  not  required 
previously  to  adopt  RACT  for  some  or 
all  of  the  CTGs  or  for  major  stationary 
sources  not  covered  by  a  CTG,  adopt 
rules  and  "catch-up"  to  those  areas 
previously  subject  to  more  stringent 
RACT  requirements.  In  addition,  the 
RACr  catch-up  provision  requires  those 
areas  for  which  the  major  source 
definition  has  been  lowered  to  adopt 
RACT  for  those  sources  now  covered  by 
the  more  stringent  major  stationary 
source  definition.  Section  182(b)(2)  sets 
forth  three  requirements  for  the  purpose 
of  achieving  those  goals.  First  182(b)(2) 
requires  states  to  adopt  RACT  for 
sources  subject  to  pre-enactmenf  CTGs. 
Next,  this  provision  requires  states  to 


adopt  RACT  for  all  sources  subject  to 
any  new  CTGs  issued  after  enactment  of 
the  Amendments.  Finally,  section 
182(b)(2)  requires  RACtVot  all  major 
stationary  sources  not  subject  to  a  CTG. 
Section  182(b)(2)  requires  these  rules  to 
be  submitted  to  EPA  by  November  15, 
1992.  Moreover,  imder  section  185.  all 
areas  in  the  Ozone  Transport  Region, 
which  includes  all  of  New  Jersey  are 
subject  to  this  requirement. 

New  Jersey  has  met  the  RACT 
requirement  as  it  applies  to  sources  for 
which  there  was  a  pre-enactment  CTG. 
New  Jersey  has  adopted  rules  for  all  but 
three  of  the  pre-enactment  CTGs  and 
incorporated  them  into  Subchapter  16, 
"Control  and  Prohibition  of  Air 
Pollutants  by  Volatile  Organic 
Compounds."  The  three  CTG  source 
categories  for  which  New  Jersey  has  not 
incorporated  specific  control 
requirements  into  Subchapter  16  are: 
rubber  tire  manufacturing;  high  density 
polyethylene,  polypropylene  and 
polystyrene  resin  manufacturing  and  air 
oxidation  processes  in  synthetic  organic 
chemical  manufacturing  industry 
faciUties.  In  its  1982  SIP  for  the 
Attainment  and  Maintenance  of  the 
Ozone  and  Carbon  Monoxide  National 
Ambient  Air  Quality  Standards,  New 
Jersey  declared  that  it  had  no  rubber  tire 
manufacturing  facilities.  EPA  approved 
this  declaration  on  November  9,  1983. 
New  Jersey  reaffirmed  this  declaration 
in  its  November  15,  1992  submittal. 
New  Jersey  submitted  on  March  31, 
1987.  and  supplemented  on  May  4, 
1991.  an  equivalency  demonstration 
which  showed  that  high  density 
polyethylene,  polypropylene  and 
polystyrene  resin  processes  would  be 
regulated  under  general  provisions 
contained  in  both  Subchapter  8  and 
Subchapter  16.  An  equivalency 
demonstration  must  show  that  the  state 
rules  applicable  to  the  source  category 
result  in  emissions  within  five  p>ercent 
of  the  emissions  that  would  result  from 
the  control  requirements  recommended 
by  the  CTG.  EPA  approved  this 
demonstration  on  October  9,  1991.  On 
November  21,  1989,  New  Jersey 
submitted  an  equivalency 
demonstration  showing  that  air 
oxidation  processes  at  synthetic  organic 
chemical  manufacturing  industry 
facihties  would  be  regulated  under 
general  provisions  contained  in  both 
Subchapter  8  and  Subchapter  16.  This 
submittal  was  supplemented  on  May  10, 
1991.  EPA  approved  this  demonstration 
on  September  24,  1991.  EPA  is 
approving  New  Jersey's  reaffirmation 
that  there  are  no  rubber  tire 
manufacturing  sources  in  New  Jersey. 
As  a  result  of  EPA's  approval  of  New 
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lersey's  negative  declaration  and  of  New 
jersey's  equivalency  demonstrations. 
EPA  finds  that  New  Jersey  has  fully 
approved  rules  for  all  pre-enactment 
CTGs. 

As  to  the  requirement  for  adopting 
RACT  for  sources  subject  to  a  post- 
enactment  CTG.  New  Jersey  has 
followed  the  process  set  forth  by  EPA  in 
its  CTG  document  issued  as  appendix  B 
to  the  General  Preamble.  In  appendix  B. 
EPA  provided  that  slates  could  delay 
submission  of  non-CTG  rules  for  those 
sources  the  state  anticipates  will  be 
covered  by  one  of  EPA's  11  proposed 
post-enactment  CTGs.  Section  183(a) 
requires  EPA  to  issue  these  11  CTGs  by 
November  15.  1993.  Pursuant  to  the 
procedure  established  in  appendix  B, 
New  Jersey  is  required  to  adopt 
regulations  in  accordance  with  a  CTG 
issued  by  November  15.  1993.  in 
accordance  with  the  schedule  set  forth 
by  EPA.  In  the  alternative,  for  source 
categories  for  which  a  CTG  is  not  issued 
by  that  date,  the  State  will  adopt  RACT 
for  those  source  categories  by  November 
15.  1994.  Appendix  B  also  requires 
states  to  submit  a  list  of  sources  that  it 
anticipates  will  be  covered  by  such  a 
CTG.  As  part  of  its  November  15.  1992 
submittal.  New  Jersey  submitted  a  list  of 
sources  that  it  anticipates  will  be 
covered  by  such  a  CTG.  New  Jersey  also 
indicated  that  it  intends  to  adopt  RACT 
regulations  for  all  of  those  sources  by 
the  required  date. 

On  November  15.  1993.  EPA 
published  a  CTG  for  reat.tor  processes 
and  distillation  operations  in  the 
synthetic  organic  chemical 
manufacturing  industry.  On  March  23. 
1994.  in  56  FR  13717.  EPA  published  an 
.addendum  to  that  CTG.  In  that 
addendum  EPA  explained  that  states  are 
required  to  adopt  fi.\CT  rules  for  this 
CTG  category  by  March  23.  1995  and 
that  sources  must  be  in  compliance  with 
these  rules  no  later  than  November  15, 
199h  EPA  did  not  publish  any 
additional  CTGs  by  the  November  15, 
1993  deadline.  Therefore,  in  order  to 
meet  the  appendix  B  requirement.  New 
Jersey  must  adopt  RACT  rules  for 
reactor  processes  and  distillation 
operations  in  the  synthetic  organic 
chemical  manufacturing  industry  by 
March  23.  1995.  In  addition.  New  Jersey 
must  adopt  RACT  rules  for  all  major 
sources  whi(  h  would  be  subjtH.t  to  other 
post -enactment  CTG  categories  by 
November  15.  1994. 

Finally.  New  Jersey  was  required  to 
submit  by  November  15.  1992,  non-CTG 
RACrr  ndes  for  all  major  sources  not 
covered  by  a  pre-enactment  CTG  and 
not  anticipated  to  be  covered  by  a  post- 
enactment  CTG.  New  Jersey  failed  to 
submit  such  regulations  on  the  required 


date  and  on  January  15,  1993,  EPA 
notified  the  Governor  of  New  Jersey  that 
it  was  starting  the  18-month  sanction 
process  required  by  section  179(a)  of  the 
Act.  On  November  15.  1993.  New  Jersey 
made  submittals  intending  to  meet  this 
requirement.  EPA  determined  that  this 
submittal  was  complete  on  December 
29.  1993.  This  determination  stopped 
the  sanction  process.  EPA  will  be  taking 
action  on  this  state  submittal  in  a 
separate  Federal  Register  action. 

Summary 

In  this  rulemaking.  EPA  is  approving 
New  Jersey's  reaffirmation  that  there  are 
no  major  sources  of  rubber  tire 
manufacturing  in  New  Jersey.  In 
addition  EPA  finds  that  this 
reaffirmation  along  with  New  Jersey's 
previously  approved  regulations  and 
demonstrations  fulfills  the  section 
182(b)(2)  RACT  catch-up  requirements 
to  adopt  RACT  requirements  for  all 
sources  for  which  EPA  issued  a  CTG 
before  the  1990  amendments  to  the  Ac-t. 

Nothing  in  this  nile  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical.  et:onomic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  EPA  views  this 
as  a  ncncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  Thus,  this  direct  final  action  will 
be  effective  November  28.  1994  unless, 
by  October  27,  1994,  adverse  or  critical 
comments  are  received. 

If  the  EPA  receives  such  comments, 
this  rule  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
rule  should  do  so  at  this  time.  If  no 
adverse  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  November  28,  1994.  (See  47  FR 
27073  and  59  FR  24059). 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  ©f  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moveover.  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
Clean  Air  Act.  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  Clean  Air  Act  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v  USEPA. 
427  US  246.  256-66  (S.Ct.  1976):  42 
use.  7410(a)(2). 

This  rule  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this  rule 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit 
within  60  days  from  date  of  publication. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affec;t  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  rule  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Ozone.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Dated:  July  26,  1994. 
VVilliam  J.  Muszynski,  P.E., 

Deputy  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  FF— New  Jersey 

2.  Section  52.1582  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§52.1582    Control  strategy  and 
regulations:  Ozone  (volatile  organic 
substances)  and  carbon  monoxide. 
***** 

(c)  The  November  15.  1993  SIP 
revision  submitted  by  the  New  Jersey 
Department  of  Environmental  Protection 
and  Energy  demonstrates  the  fulfillment 
of  section  182(b)(2)(B)  of  the  Clean  Air 
Act  for  states  to  adopt  R.'KCT  regulations 
for  all  sources  for  which  EPA  has  issued 
a  CTG  before  enactment  of  the  1990 
Clean  Air  Act. 

|FR  Doc.  94-23695  Filed  9-26-94;  8:45  am] 
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40  CFR  Part  282 

[FRL-6074-6) 

Underground  Storage  Tank  Program: 
Approved  State  Program  for  Kansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Immediate  final  rule. 

SUMMARY:  The  Resource  Conserxation 
and  Recovery  Act  of  1976,  as  amended 
(RCRA),  authorizes  the  U.S. 
Environmental  Protection  Agency  (EPA) 
to  grant  approval  to  states  to  operate 
their  undergroimd  storage  tank 
programs  in  lieu  of  the  federal  program. 
40  CFR  part  282  codifies  EPA's  decision 
to  approve  state  programs  and 
incorporates  by  reference  those 
provisions  of  the  state  statutes  and 
regulations  that  will  be  subject  to  EPA's 
inspection  and  enforcement  authorities 
under  sections  9005  and  9006  of  RCRA 
subtitle  I  and  other  applicable  statutory 
and  regulatory  provisions.  This  rule 
codifies  in  part  282  the  prior  approval 
of  Kansas'  underground  storage  tank 
program  and  incorporates  by  reference 
appropriate  provisions  of  state  statutes 
and  regulations. 

DATES:  This  regulation  is  effective 
November  28,  1994.  unless  EPA 


publishes  a  prior  Federal  Register 
notice  withdrawing  this  immediate  final 
rule.  All  comments  on  the  codification 
of  Kansas'  underground  storage  tank 
program  must  be  received  by  the  close 
of  business  October  27,  1994.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  November  28, 1994,  in 
accordance  with  5  U.S.C.  552(a). 
ADDRESSES:  Comments  may  be  mailed  to 
WSTM/RCRA/STPG,  Underground 
Storage  Tank  Program,  U.S.  EPA  Region 
7,  726  Minnesota  Ave.,  Kansas  City, 
Kansas,  66101.  Comments  received  by 
EPA  may  be  inspected  at  the  above 
address  fi-om  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  federal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Daniels,  Underground  Storage  Tank 
Program.  U.S.  EPA  Region  7,  726 
Miimesota  Ave.,  Kansas  City,  Kansas, 
66101.  Phone:  (913)  551-7651. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  (RCRA),  42  U.S.C.  6991c, 
allows  the  U.S.  Environmental 
Protection  Agency  to  approve  state 
underground  storage  tank  programs  to 
operate  in  the  state  in  lieu  of  the  federal 
underground  storage  tank  program.  EPA 
published  a  Federal  Register  document 
announcing  its  decision  to  grant 
approval  to  Kansas.  (59  FR  29201  June 
6,  1994).  Approval  was  effective  on  July 
6,  1994. 

EPA  codifies  its  approval  of  State 
programs  in  40  CFR  part  282  and 
incorporates  by  reference  therein  the 
state  statutes  and  regulations  that  will 
be  subject  to  EPA's  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA,  42 
U.S.C.  6991d  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions.  Today's  rulemaiing  codifies 
EPA's  approval  of  the  Kansas 
underground  storage  tank  program.  This 
codification  reflects  the  state  program  in 
effect  at  the  time  EPA  granted  Kansas 
approval  under  section  9004(a),  42 
U.S.C.  6991  c(a)  for  its  underground 
storage  tank  program.  Notice  and 
opportunity  for  comment  were  provided 
earlier  on  the  Agency's  decision  to 
approve  the  Kansas  program,  and  EPA 
is  not  now  reopening  that  decision  nor 
requesting  comment  on  it. 

"This  effort  provides  clear  notice  to  the 
public  of  the  scope  of  the  approved 
program  in  each  state.  By  codifying  the 
approved  Kansas  program  and  by 
amiBnding  the  Code  of  Federal 


Regulations  whenever  a  new  or  different 
set  of  requirements  is  approved  in 
Kansas,  the  status  of  federally  approved 
requirements  of  the  Kansas  program  will 
be  readily  discernible.  Only  those 
provisions  of  the  Kansas  underground 
storage  tank  program  for  which  approval 
has  been  granted  by  EPA  will  be 
incorporated  by  reference  for 
enforcement  purposes. 

To  codify  EPA's  approval  of  Kansas' 
underground  storage  tank  program,  EPA 
has  added  §  282.66  to  title  40  of  the 
CFR.  Section  282.66  incorporates  by 
reference  for  enforcement  purposes  the 
State's  statutes  and  regulations.  Section 
282.66  also  references  the  Attorney 
General's  Statement,  Demonstration  of 
Adequate  Enforcement  Procedures,  the 
Program  Description,  and  the 
Memorandum  of  Agreement,  which  are 
approved  as  part  of  the  imderground 
storage  tank  program  under  subtitle  I  of 
RCRA. 

The  Agency  retains  the  authority 
under  sections  9005  and  9006  of  subtitle 
I  of  RCRA,  42  U.S.C.  6991d  and  6991e. 
and  other  appUcable  statutory  and 
regulatory  provisions  to  undertake 
inspections  and  enforcement  actions  in 
approved  states.  With  respect  to  such  an 
enforcement  action,  the  Agency  will 
rely  on  federal  sanctions,  federal 
inspection  authorities,  and  federal 
procedures  rather  than  the  state 
authorized  analogs  to  these  provisions. 
Therefore,  the  approved  Kansas 
enforcement  authorities  will  not  be 
incorporated  by  reference.  Section 
282.66  lists  those  approved  Kansas 
authorities  that  would  fall  into  this 
category. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State's 
underground  storage  tank  program  are 
not  part  of  the  federally  approved  state 
program.  These  non-approved 
provisions  are  not  part  of  the  RCRA 
subtitle  I  program  because  they  are 
"broader  in  scope"  than  subtitle  I  of 
RCRA.  See  40  CFR  281.12(a)(3)(ii).  As  a 
result,  state  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  are  not  incorporated  by 
reference  for  purposes  of  enforcement  in 
part  282.  Section  282.66  of  the 
codification  simply  lists  for  reference 
and  clarity  the  Kansas  statutory  and 
regulatory  provisions  which  are 
"broader  in  scope"  than  the  federal 
program  and  which  are  not,  therefore, 
part  of  the  approved  program  being 
codified  today.  "Broader  in  scope' 
provisions  cannot  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 
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Ceittficatton  Uadrr  the  RrffuJatory 
Flexibility  Act 

Th»s  rule  rodtfirs  the  derision  alrrady 
made  (59  KR  29201  June  6.  1094)  to 
approve  the  Kansas  undergnnin*! 
storage  tank  prof^m  and  thds  has  no 
srparate  eOnct  Therefore,  this  rule  does 
not  require  •  regulatory  flexibility 
analysis.  Thus,  pursuant  to  section 
605(b)  of  the  Regulatory  Flexibility  Act. 
5  II.S.C  605(b).  I  herein  certify  that  this 
rule  will  aol  have  a  ki(;nifK;ajit 
economic  impact  on  a  substantidl 
number  of  small  entities 

CotnpUanct!  With  Exftcutiw  Order 
12Sfi6 

The  OfTico  of  Managomont  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  B  of  Executive 
tJrder  12866. 

Piiprrwork  Rrductinn  Ad 

Under  the  Paperwork  Reduction  Act. 
44  U.S.C.  3501  et  seq  .  Federal  agencies 
must  consider  the  pap«Tv\tirk  burden 
imposed  liy  any  information  ^Hjuest 
contained  in  a  proposed  or  final  ruk 

This  rule  mil  not  impose  any 
information  requirements  upon  the 
regulated  commuuity 

LhH  of  Snbiects  In  40  Crt  Part  282 

Lnviromnentdl  protection.  Hazardous 
substancw.  Incorporation  by  reference. 
Intergovenunental  relations.  State 
program  approval.  Underground  stora^ie 
tanks.  Water  pollution  control 

Dnled   AiiguX  23.  1994 
Dennts  C>r«aM, 
Ufgionaf  Administrator 

For  the  ivasons  ael  forth  m  ihc 
preamble.  40  CFR  part  282  is  amended 
as  follows: 

PART  282— APPROVED 
UNDERGROUND  STORAGE  TANK 
PnOGRAKIS 

1.  The  authority  citation  for  part  282 
continues  to  read  as  follows: 

AotiMnty:  42  U  S  C  0912, 6991c.  6991  d. 
•nd  6()91e 

SubpMKt  B — Approved  Stale  Programs 

2.  Subpart  B  is  amended  by  adding 
section  282.66  to  read  as  follows: 

4  2t2.M    Kansas  Stala-Admintslafsd 
Progran*. 

(a)  The  State  of  ICansas  is  approved  to 
admiaislar  and  enforce  an  underground 
slani((e  tank  pmgrani  in  lieu  of  the 
federal  prograni  under  subtitle  I  of  the 
Resource  Coaaervation  and  Recovery 
Act  of  197«  (RCHA).  as  amended.  42 
use.  6991  H  seq.  Tha  State's  program, 
as  admiiustered  by  the  Kansas 


Departneot  of  Health  and  EnviroiuuenU 
was  approved  by  EPA  pursuant  to  42 
U  S.C.  6991c  and  part  281  of  this 
Chapter  EPA  appraved  the  Kansas 
program  on  June  6.  1994  and  it  wvs 
effective  on  )uly  6.  1994. 

(b)  Kansas  has  primar>'  respon.sibiiity 
for  enforcing  its  underground  storage 
tank  program  However.  EPA  retains  the 
authority  to  exercise  its  inspection  and 
enforcement  authorities  under  sections 
9005  and  9006  of  subtitle  I  of  RCRA.  42 
use.  699ld  and  6991e.  as  well  as 
under  otber  statutory  and  regulator>- 
provisions. 

(cj  To  retain  fwogram  approval. 
Kansas  must  revise  its  approved 
program  to  adopt  new  changes  to  the 
federal  subtitle  I  program  which  make  it 
more  stringent,  in  accordance  with 
section  9004  of  RCRA,  42  U.S.C.  6991c. 
and  40  CFR  part  281.  subpart  E.  If 
Kansas  obtains  approval  for  the  revised 
requirements  pursuant  to  section  9004 
of  RCRA.  42  U.S.C.  6991c.  the  newly 
approved  statutory  and  regulatory 
provisions  will  be  added  to  this  subpart 
and  notice  of  any  change  will  be 
published  in  the  Federal  Register. 

(d)  Kansas  has  final  approval  for  the 
following  elements  submitted  to  EPA  in 
Kansas'  program  application  for  final 
approval  and  approved  by  EPA  on  June 
6.  1994  Copies  m;iv  be  obtained  from 
the  Underground  Storage  Tank  Program. 
Kansas  Department  of  Health  and 
Environment.  Forbes  Field,  Building 
740.  Topeka.  Kansas.  66620-0001. 

(1)  Sfofe  statutes  and  regulations,  (i) 
The  provisions  cited  in  this  paragraph 
are  incorporated  by  reference  as  part  of 
the  underground  storage  tank  program 
under  subtitle  1  of  RCRA.  42  U.S.C.  6991 
et  seq. 

(AJ  Kansas  Statutory  Requirements 
Applicabk-  to  the  llnderground  Storage 
Tank  Program.  1994 

(B)  Kansas  Regulatory  Requirements 
Applicable  to  the  Underground  Storage 
Tank  Program,  1994 

(ii)  Tha  folkmring  statutes  and 
regulations  are  part  of  the  approved 
state  program,  although  not 
incorporated  by  reference  herein  for 
enforcflOMnt  purposes. 

(A)  Tha  statutory  provisions  include: 
Kansas  Sututes  Aiuiotated.  Chapter  65. 
Public  Health.  Article  34.  Kansas 
Storage  Tank  Act.  Sections  108. 109  and 
113 

(ill)  The  following  statutory  and 
regulatory  provisions  are  broader  uj 
scope  than  tite  federal  program,  are  not 
part  of  the  appro***!  program,  and  are 
not  inoorporated  by  reference  herein  for 
enfonxmact  purposes. 

(A)  Kansas  Statutes  Annotated. 
Chapter  65,  Article  34.  Sections  105(2J 
insofar  as  it  applies  to  aboveground 


storage  tanks,  (8)  insofar  as  it  applies  to 
tank  tightness  tester  quahfications.  (lH 
&  (12)  insofar  as  it  applies  to  licensing 
tank  installers  aixl  foes  for  these 
licen.ses.  (13)  insofar  as  it  applies  to 
aboveground  storage  tanks,  106  insofar 
as  it  applies  to  aboveground  stonge 
tanks:  110  insofar  as  it  applies  liw^nsing 
of  tank  installers  and  contractors:  111 
insofar  as  it  applies  suspension  of 
licenses.  1 12  insofar  as  it  applies  to 
agreements  between  secretary  and  local 
governments;  114  &  114a  insofar  as  it 
applies  to  the  storage  tank  release  trust 
hind:  116&  117  insofar  as  it  applies  to 
the  storage  tank  release  fund;  118 
insfifar  as  it  applies  to  corrective  action 
for  aboveground  storage  tanks:  119-125 
insofar  as  it  applies  to  the  storage  tank 
release  fund;  126  &  127  insofar  as  it 
applies  to  the  third  party  Uability 
insurance  plan;  128  insofar  as  it  applies 
to  the  storage  tank  fee  fund;  129  &  130 
insofar  as  it  applies  to  the  aboveground 
petroleum  storage  tank  release  trust 
fund. 

(B)  Kansas  Department  of  Health  and 
Environment  Permanent  Administrative 
Regulations.  Chapter  28,  Article  44, 
Section  18  insofar  as  it  applies  to 
registration  of  non-regulated 
underground  storage  tanks;  20-22 
insofar  as  they  require  underground 
storage  tank  installers,  tank  tightness 
testers  and  contractors  to  be  licensed; 
23(b)(5)  insofar  as  it  appUes  to  heating 
oil  tanks. 

(2)  Statement  of  legal  authority,  (i) 
"Attorney  Generals  Statement  for  Final 
Approval '.  signed  by  the  Attorney 
Ckmeral  of  Kansas  on  August  23,  1993, 
though  not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  1  of  RCRA.  42  U.S.C. 
6991  etseq. 

(ii)  Letter  from  the  Attorney  General 
of  Kansas  to  EPA.  August  23.  1993. 
though  not  incorporated  by  reference,  is 
refereru^d  as  part  of  the  approved 
underground  storage  tank  program 
under  Subtitle  I  of  RCRA,  42  U.S.C. 
6991  et  seq. 

(3)  Dpmonstrafjon  of  prot.edures  for 
adequate  enforcement.  The 

"Demonstration  of  Procedures  for 
Adequate  Enforcement"  submitted  as 
part  of  the  original  application  in 
.September.  1993,  thou^  not 
incorporated  by  reference,  is  irferenced 
as  part  of  the  approved  underground 
storage  tank  program  under  subtitle  1  of 
RCRA.  42  U.S.C  6991  et  seq. 

(4)  ftwpTim  deacripUon.  The  program 
deftcription  and  any  other  material 
submitted  as  part  of  the  original 
application  in  September  1993,  though 
not  incoTporatud  by  reference,  are 
referenced  as  part  of  the  approved 


underground  storage  tank  program 
under  subtitle  1  of  RCRA,  42  U.S.C.  6991 
et  seq. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  7  and  the  Kansas 
Department  of  Health  and  Environment, 
signed  by  the  EPA  Regional 
Administrator  on  April  29,  1994,  though 
not  incorporated  by  reference,  is 
referenced  as  part  of  the  approved 
underground  storage  tank  program 
under  subtitle  1  of  RCRA,  42  U.S.C.  6991 
et  seq. 

3.  Appendix  A  to  part  282  is  amended 
by  adding  in  alphabetical  order 
"Kansas"  and  its  listing. 

Appendix  A  to  Pan  282— State 
Requirements  Incorporated  by 
Reference  in  Part  282  of  the  Code  of 
Federal  Reguiations 


Kansas 

(a)  The  statutory  provisions  include  Kansas 
Statutes  Annotated,  1992;  Chapter  65,  Public 
Health;  Article  34.  Kansas  Storage  Tank  Act: 

Section  100     Statement  of  legislative 
findings 

Section  101    Citation  of  Act 

Section  102     Definitions 

Section  103     Exceptions  to  application  of 
Act 

Section  104     Notification 

Section  105    Rules  and  regulations,  except 
for  65-34,  105  (a)(2),  (a)(8).  (a)(ll). 
(a)(12)  and  the  following  words  in 
(a)(13),  '"and  aboveground  storage  tanks 
in  existence  on  July  1,  1992"  and  "and 
aboveground  storage  tanks  placed  in 
service  prior  to  July  1, 1992" 

Section  106    Permits  to  construct,  install, 
modify,  or  of>erate  storage  tank,  except 
for  the  following  words  in  65-34, 106(a). 
"and  any  aboveground  storage  tank 
registered  with  the  department  on  July  1. 
1992" 

Section  107    Evidence  of  financial 

responsibility  required;  limitation  of 
liability 


Section  115     Liability  for  costs  of  corrective 
action 

Section  118    Corrective  action;  duties  of 
owners  and  operators;  duties  of 
Secretary;  consent  agreement;  contents, 
except  for  the  following  words  in  65-34, 
118(b),  "or  from  the  aboveground  fund  if 
the  release  was  from  an  aboveground 
petroleum  storage  tank."  and  "or  from 
the  aboveground  fund,  if  the  release  was 
from  an  aboveground  petroleum  storage 
tank." 

(b)  The  regulatory  provisions  include 
Kansas  Administrative  Regulations,  1992; 
Chapter  28,  Department  of  Health  and 
Environment;  Article  44,  PeUx)leum  Products 
Storage  Tanks: 

Section  12     General  provisions 
Section  13    Program  scope  and  interim 

prohibition 
Section  14     Definitions 
Section  15    Application  for  installation  or 

modification  of  an  underground  storage 

tank 
Section  16    Underground  storage  tank 

systems:  design,  construction, 

installation  and  notification 
Section  17     Underground  storage  tank 

operating  permit 
Section  19    General  operating  requirements 
Section  23     Release  detection,  except  for  28- 

44-23(b)(5) 
Section  24     Release  reporting,  investigation, 

and  confirmation 
Section  25     Release  response  and  corrective 

action  for  underground  storage  tank 

systems  containing  petroleum  or 

hazardous  substances 
Section  26    Out-of-service  underground 

storage  tank  systems  and  closure 
Section  27    Financial  responsibility 

(PR  Doc.  94-23600  Filed  9-26-94;  8  45  am) 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-13;  RM-8431] 

Radio  Broadcasting  Services;  Agana, 
Guam 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
275C  to  Agana,  Guam,  as  that 
community's  sixth  local  FM  service,  at 
the  request  of  Inter-Island 
Communications,  Inc.,  See  59  FR  10606, 


March  7,  1994.  Channel  275C  can  be 
allotted  to  Agana,  Guam,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
275C  at  Agana,  Guam  are  North  Latitude 
13-28-27  and  West  Longitude  144-44- 
52.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  Nov.  7,  1994.  The 
window  period  for  fihng  applications 
for  Channel  275C  at  Agana,  Guam,  will 
be  open  on  November  8,  1994,  and  close 
on  December  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Comniission's  Report 
and  Order,  MM  Docket  No.  94-13. 
adopted  September  14, 1994,  and 
released  September  21,  1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239).  1919 
M  Street  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street  NW.,  Room  246,  or 
2100  M  Street  NW.,  Suite  140. 
Washington.  DC  20037. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  US  C.  154,  303. 

§  73.202    [An>ended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Guam,  amended  by 
adding  Channel  275C  at  Agana. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-23784  Filed  9-2&-94;  8:45  am) 
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Proposed  Rules 


Federal  Re;p5;ter 

Vol    59,  No.  186 

Tuesday.  .Se{»tember  27.  19^4 


rhis  sectwn  of  Ifie  FEDERAL  REGISTER 
contains  notices  to  ttw  pubbc  of  the  proposed 
issuance  o(  rutes  and  regu»aJ»ns  The 
purpose  of  ttiese  notices  is  to  give  interesled 
persons  an  opportunity  to  participate  in  the 
rule  making  prof  to  the  adoption  of  the  final 
rules 


DEPARTMENT  OF  aGRfCaLTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1413 

RIN  0560-^039 

1995  Upland  Cotton  Program 

agemCY:  Commodity  Credit  Corporation. 

r.SDA. 

ACTION:  Proposed  rule. 

SUwniARY:  The  Agricultural  Ad  of  1949 
( l't4i|  Act),  as  amended,  rnqiiires  the 
Secretary  of  Agriculture  to  implement 
cin  Acreage  Rtduction  Program  (.\HP\ 
for  the  1995  crop  of  upland  cotton 
vvhk:h  will  result  in  a  ratio  of  carr\  -over 
to  total  disappearance  of  29.5  percent. 
This  proposed  rule  would  amend  the 
regulations  to  set  forth  the  atxeage 
reduction  percentage  for  the  1995  crop 
of  upland  cotton. 

DATES:  Comments  must  be  received  on 
or  before  October  17,  1994  in  order  to 
lie  assured  of  consideration. 
ADDRESSES:  Comments  must  l)e  mailed 
to  Dire<:tor.  Fibers  and  Rice  Analysis 
Division,  Agricultural  Stabilization  and 
CotUBervatioa  Service  (A.SCS),  U.S. 
Department  of  Agriculture  (I'SDAl. 
room  ;irf)4-S.  P.O  Box  :i415. 
Washington.  DC  2()()i:t-i:41.'"v 
FOR  FURTHER  INFORMATION  CONTACT: 
\Va>-nt'  E  Bjorlie.  Fifn-rs  ,iii<j  Kk  c 
.Vnalvsis Division.  ASC^S.  I'SD.A.  nK»tn 
I7.i4-S,  P  O.  Box  241.S.  Washington  fX". 
2(H)i:»-2415  or  call  2()2-72(>-70'')4 

SUPPLEMENTARY  INFORMATION: 

F\ecutivp  Order  12806 

This  prupoved  ruh:  ha^  Inieii 
(Ictcnnined  to  he  ecoiiomitally 
signirKaut  and  was  reviewed  hy  the 
Ofhce  of  Management  and  Budget 
(OMBI  under  Exet:ulive  Order  1286fi 

Preliminary  Regulatory  Impact 
Analysis 

l\\v  Preliminary  Regulatory  Impat  t 
.Analysis  describing  the  options 
lonsidered  in  developing  this  proposed 
Tide  and  the  impact  of  the 


implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Regulatory  Flexibility  Act 

It  has  been  delennined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation  is 
not  required  by  5  U.S.C  553  or  any 
other  provisioQ  of  law  to  publish  a 
notice  of  proposed  nilemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Fvaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impait 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Astsessnient  r>or  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistitnce  Program  - 

The  title  and  nunil)er  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stahiliration— 10.052. 

Exectrtfre  Order  12778 

This  proposed  nile  has  been  reviewed 
in  accordance  with  Executive  Order 
1277H.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovfTnmental  consultation  with 
Stale  and  local  officials.  See  notice 
related  to  7  CFR  part  3015,  subpart  V. 
published  at  4H  FR  29115  (]une  24. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  infonniitiun  colle<.lions  that 
rtKjuire  clearance  by  OMB  under  the 
provisions  of  44  U.S.C.  3."). 

Request  fur  Public  Comment 

Comments  an'  n'<]uested  with  respet;t 
to  this  proposed  rule,  and  such 
comments  shall  be  (onsidered  in 
devi '.nping  the  tinal  rule. 


Background 

111  acc;ordanoe  with  section  1()3B  of 
the  1949  Act.  an  ARP  is  inquired  to  l»e 
implemented  for  the  1995  crop  of 
upland  cotton  if  it  is  determini«l  that 
the  total  supply  of  upland  cotton,  in  tlie 
absence  of  an  ARP.  will  be  excessive, 
taking  into  account  the  need  for  an 
adequate  carry-over  to  maintain 
reasonable  and  stable  supplies  and 
prices  and  to  meet  a  national 
emergency. 

Land  diversion  payments  also  may  be 
made  to  produc^jrs  of  upland  cotton, 
whether  or  not  an  ARP  for  upland 
cotton  is  in  effe<:t.  if  needed  to  aisisl  in 
adjusting  the  total  national  acreage  of 
upland  cotton  to  desirable  goals.  If,  at 
the  time  of  final  announcement  of  the 
ARP.  the  projer  ted  c^rPi-over  of  upland 
cotton  for  the  crop  year  is  equal  to  or 
greater  than  8  million  bales,  a  paid  land 
di\'ersioa  shall  be  offered  to  upland 
cotton  producers.  A  paid  land  di\"ersion 
has  not  been  considered  be<.ause.  gi\'en 
the  existing  supply/use  situation,  it  is 
not  needed. 

If  an  ARP  is  announced,  the  i^dudion 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  (from  0  to  25 
percent)  to  the  upland  cotton  crop 
acreage  base  for  the  crop  for  each 
upland  txjtton-producing  farm.  In 
making  such  a  determination,  the 
number  of  acres  placed  into  the  program 
established  under  subtitle  D  of  title  XII 
of  the  Food  Security  Act  of  1985.  as 
aiuendtid.  must  be  taken  into 
consideration. 

A  number  of  atreson  tlie  farm  shall 
l>e  devoted  to  conservation  uses,  in 
accordance  with  regulations  issued  by 
the  Se<;retary.  The  seres  required  to  be 
devoted  to  conservation  uses  may  be 
reduced,  at  the  reque.st  of  the  produciT. 
if  the  producers  total  estimated 
deficiency  payments  which  would  Ix' 
received  under  the  feed  grain,  rice, 
wheat,  upland  and  ELS  cotton  programs 
are  estimated  to  be  reduced  in  order  to 
comply  with  the  payment  limitations  set 
forth  in  section  1001  of  the  Food 
Se<:urit>  Act  of  1985.  The  amount  of  tlu- 
reduction  in  the  acres  recpiired  to  Ik- 
devoted  to  conservation  uses  is 
proportional  to  the  estimated  reduction 
in  payments,  in  accordance  with  7  (~.FR 
I4i:t  5:t. 

Producers  who  knowitjgly  produi;e 
upland  cotton  in  excess  of  the  permitted 
upland  cotton  acreage  for  the  farm  plus 
any  upland  cotton  acreage  planted  in 


accordance  with  the  flexibility 
provisions  are  ineligible  for  upland 
cotton  loans  and  payments  with  respect 
to  that  farm. 

If  it  is  determined  that  an  ARP  for  the 
1995  crop  of  upland  cotton  is  needed, 
a  preliminary  announcement  of  the  ARP 
uniform  percentage  requirement  (from  0 
to  25  percent)  must  be  made  not  later 
than  November  1  of  the  calendar  vear 
preceding  the  year  in  which  the  crop  is 
harvested.  Not  later  than  January  1  of 
the  calendar  year  in  which  the  crop  is 
harvested,  a  final  announcement  of  the 
ARP  uniform  percentage  requirement 
must  be  made.  Producers  in  early 
planting  areas  may  elect  to  participate 
in  the  program  on  the  terms  of  the  ARP 
first  announced  for  the  crop,  or  as 
subsequently  revised,  if  the  Secretary 
determines  that  the  producers  may  be 
unfairly  disadvantaged  by  the  revision. 
The  ARP  for  the  1995  crop  of  upland 
cotton  must  be  set  at  a  level  that  will 
result  in  a  ratio  of  carry-over  to  total 
disappearance  of  29.5  percent,  ba.sed  on 
the  most  recent  projection  of  carry-over 
and  total  disappearance  at  the  time  of 
announcement  of  the  ARP.  For  the 
purposes  of  this  provision,  the  term 
"total  disappearance"  means  all  upland 
cotton  utilization,  including  total 
domestic,  total  export,  and  total  residual 
disappearance. 

Based  on  August  1994  supply/use 
estimates,  ending  stocks  for  the  1995 
marketing  year  under  a  5-percent  ARP, 
a  10-percent  ARP,  and  a  15-percenf  ARP 
are  5.35  million  bales,  5.10  million 
bales,  and  4.75  million  bales, 
respectively.  Such  ARP  levels  would 
result  in  ratios  of  carry-over  to  total 
disappearance  of  30.6,  29.7.  and  28.1 
percent,  respectively.  For  the  purposes 
of  this  proposed  rule,  these  three  ARP 
options  will  be  considered.  However, 
because  of  changes  in  the  supplv/use 
situation  that  may  develop  between  now 
and  November  1.  the  actual  announced 
preliminary  ARP  may  be  different  from 
the  options  discussed  in  this  rule. 

The  estimated  impacts  of  the  ARP 
options  are  shown  in  the  following 
table. 

Upland  Cotton  Supply/Demand 
Estimates 


Upland  Cotton  Supply/Demand 
ESTif^ATES— Continued 


Item 

Option  1 

Option  2 

Option  3 

Percent 

ARP   

Participation 

5 

90 

10 
88 

15 
85 

Thousand 

Planted 

14.150 

13.650 

13.050 

Item 

Optkjn  1 

Option2 

Option  3 

Thousand  bates 

Producton  ... 
Domestic 

Use  

Exports  

Ending 

Stocks  

18,400 

10,900 
6,600 

5,350 

17.850 

10,800 
6,400 

5,100 

17,200 

10,700 
6,200 

4,750 

Percent 

Stocks  to 

Use  

30.6 

29.7 

28.1 

Million  dollars 

Deficiency 
Payments  . 

833 

725 

612 

Accordingly,  comments  are  requested 
as  to  the  1995  acreage  reduction 
percentage  for  upland  cotton.  The  final 
detennination  of  this  percentage  will  be 
set  forth  at  7  CFR  part  1413. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs.  Reporting  and  recordkeeping 
requirements.  Rice,  Soil  conservation. 
Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 

PART  1413-FEED  GRAfN,  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  VS.C.  1308.  1308a,  1309. 
1441-2.  1444-2.  1444f.  1445b-3a.  1461- 
1469:  15  U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  by: 

A.  Revising  paragraphs  (a)(3)(iii)  and 
(a)(3)(iv). 

B.  Adding  paragraph  (a)(3)(v). 

C.  Adding  paragraph  (d)(5)  and 
adding  and  reserving  paragraphs 
(d)(5)(i)and(d)(5)(ii).and 

D.  Adding  paragraph  (d)(5)(iii)  to  read 
as  follows: 

§1413.54    Acreage  reduction  program 
provisions. 

(a)  •   *    - 

(3)  *    •    * 

(iii)  1993  upland  cotton.  7.5  pen«nt: 

(iv)  1994  upland  cotton.  11.0  percent; 
and 

(v)  1995  upland  cotton  shall  b«»  within 
the  range  of  0  to  25  percent,  as 
determined  and  announced  by  CCC. 


(d)*   *  * 

(5)  For  the  1995  crop: 

(i)-(ii)  (Reserved) 

(iii)  Shall  not  be  made  available  to 
producers  of  the  1995  crop  upland 
cotton. 
•        *        *        «        • 

Signed  at  Washington.  DC,  on  September 
20,  1994. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
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NUCLEAR  REGULATORY 

COMMISSION 

10  CFR  Part  2 

Reexamination  of  the  NRG 
Enforcement  Policy 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  expanding  its 
reexamination  of  its  enforcement 
program  to  include  the  issue  of  Notices 
of  Enforcement  Di.scretion  for  operating 
power  reactors  and  requests  public 
comment  on  issues  associated  with  that 
matter.  The  NRC  is  soliciting  comments 
from  interested  public  interest  groups, 
the  regulated  industry,  states,  and 
concerned  citizens.  This  request  is 
intended  to  assist  the  NUC  in  a  review 
of  its  enforcement  program  which  is 
being  conducted  to  make 
recommendations  for  improvements  in 
the  regulatory  process. 
DATES:  The  comment  period  expires 
October  24,  1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  assure  consideration  onlv  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  David  Meyer,  Chief,  Rules  Review 
and  Directives  Branch.  Division  of 
Freedom  of  Information  and  Public:ation 
Services.  Office  of  Administration,  Mail 
Stop;  T6D59,  U.S.  Nuclear  Regulatory 
Comn\ission,  Washington,  DC  20555. 
Hand  deliver  comments  to:  11555 
Rockville  Pike.  Rockville,  Maryland, 
between  7:45  am  and  4:15  pm.  Federal 
workdays.  Copies  of  comments  re<:eive<l 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW 
(Lower  Level),  Washington.  DC. 

Comments  may  also  be  provided 
electronically  by  accessing  the  NRC 
bulletin  board  system  (BBS)  that  is  a 
subsystem  of  FedWorid.  which  is 
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operated  by  the  National  Technical 
Information  Service.  The  NRC  BBS  can 
be  accessed  dinHtly  by  a  toll  free 
number.  (800)  303-9672.  at  modem 
speeds  up  to  9600  Baud  with 
communication  parameters  set  al  8  data 
bits,  no  parity.  1  stop  bit.  full  duplex, 
and  ANSI  terminal  emulation.  Select  the 

Subsystems/Databases"  option  from 
the  "NRC  Main  Menu"  and  then  the 
I'nforcement  Program"  option  The 
Hilp/lnfomiation  Center"  from  the 
Enforcement  Program  Menu  "  provides 
seUntions  on  "Re<juesl  for  Comments  on 
tlie  Enforcement  Policy"  and  "How  to 
Leave  an  Offiiial  Comment  '  The  NRC 
BBS  can  also  be  acces.sed  from  the 
Fed  World  "Subsystems/Databases" 
menu,  whic  h  would  facilitate  user 
access  using  the  Internet.  Fed  World's 
access  via  Internet  is  Telnet  a( «  ess. 
fedworld.gov  (192.239  92.3).  FTP  site 
at:cess.  ft  p.  fed  world  gov 
(192.239.92.205).  and  World  Wide  Web 
(Home  Page):  www.fedworld.gov  (this  is 
thel'Rl.) 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  Liebennan.  Dire<:tor.  Office  of 
Enfort:ement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20,S.S.'>, 
(301)  504-2741.  Questions  on  the  NRC 
BBS  may  be  directed  to  Tom  Dunning 
at  (.301)  504-1 1H9. 

SUPPt-EMENTARY  INFORMATION:  On  August 
23.  1994  (59  FR  4329H)  '.  the  Review 
Team  for  the  Reexanunation  of  the  NRC 
Enforcement  Program  issued  a  Federal 
Register  notice  announcing  a 
reexamination  of  the  NRC  enforcement 
program  and  requesting  comments  on 
the  enforcement  program.  The  comment 
period  will  close  for  that  notice  on 
October  24.  1994.  Comments  for  this 
notice  should  also  be  submitted  by 
October  24.  1994. 

The  purpose  of  this  review  effort  is  to 
(i)  Perform  an  assessment  of  the  NRCs 
enforcement  program  to  determine 
whether  the  defined  purposes  of  the 
enfon;ement  program  are  appropriate, 
(ii)  determine  whether  the  NRCs 
enforcement  practices  and  procedures 
for  issuing  enforcement  actions  are 
consistent  with  those  purposes,  and  (iii) 
prov  ide  recommendations  on  any 
changes  the  Review  Team  believes 
advisable.  It  is  expected  that  the  Review 
Team  will  complete  its  review  and  issue 
Its  report,  including  recommendations, 
by  the  end  of  (anuary  1995. 

In  the  August  23.  1994  notice 
comments  were  requested  on  a  variety 
of  matters  as.sot:iated  with  the 
enforcement  program.  Item  G.  of  the 
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notice,  entitled  "Exercise  of  Discretion." 
raised  two  issues  associated  with  the 
exercise  of  enforcement  discretion. 
However,  a  note  was  included  under 
Item  G.  that  provided  that  the 
enforcement  review  was  not  addressing 
section  VII.C.  of  the  Enforcement  Policy 
entitled,  "ExercJse  of  Discretion  for  an 
Operating  Reactor"  that  addresses 
"Notices  of  Enforcement  Discretion" 
(NOEDs).  59  FR  43303  The  Review 
Team  has  since  reconsidered  its 
position  and  concluded  that  this  issue 
should  be  considered  as  part  of  the 
reexamination  Comments  are  now 
requested  on  this  issue  as  described 
below 

On  September  12.  1994.  a  report 
entitled.  "Notice  of  Enforcement 
Discretion  Review  Team  Report."  was 
issued  which  addressed  a  number  of 
issues  associated  with  the  issuances  of 
NOEDs.  The  recommendations  in  this 
report  have  not  yet  been  adopted  by  the 
NRC.  The  report  and  its 
recommendations  are  undergoing  staff 
review.  A  copy  of  that  report  is  available 
for  inspection  and  copying  in  the 
Commission's  Public  Document  Room 
In  addition  it  is  available  on  the  NRC 
bulletin  board  system  (BBS)  that  is  a 
subsystem  of  FeidWorld.  Access  to  the 
NRC  BBS  is  described  in  the  ADDRESSES 
section  above 

In  providing  comments  on  the  issue 
addressed  below,  please  key  comments 
to  the  numbering  system  used  to 
identify  the  specific  issues  by  providing 
the  i.ssue  number  before  the  particular 
comment  (e.g..  Response  to  K.l). 
General  or  anecdotal  comments  (such  as 
a  general  comment  to  the  effect  that 
some  enforcement  conferences  have  not 
been  effective  or  that  some  enforcement 
cases  have  been  inconsistent  with  the 
Enforcement  Policy)  will  not  be 
particularly  useful.  Rather  comments 
should  be  as  specific  as  possible  and 
should  reference  specific  cases,  as 
appropriate,  so  that  the  Review  Team 
can  understand  and  evaluate  the 
comment.  Responses  which  call  for  a 
"yes  "  or  "no"  answer  should  be 
accompanied  with  an  explanation  as  to 
why  the  commenter  agrees  or  disagrees 
with  the  issue.  When  the  term  licen.see 
is  used  in  the  issues  listed  below,  it 
refers,  as  applicable,  to  licensees, 
vendors,  and  other  persons  subject  to 
NRC  enforcement  actions. 

Comments  may  be  provided  in  hard 
copy  or  through  the  NRC  electronic 
bulletin  board  (BBS).  Instructions  for 
accessing  the  NRC  BBS  are  provided  in 
the  ADDRESSES  section  above. 

Comments  are  requested  on  the 
following  specific  issues: 


K.  Exercise  of  Enforcement  Discretion 
for  Operating  Reactors 

The  NRC  requires  that  a  licensee 
operate  its  facility  in  compliance  with 
the  NRCs  regulations  and  the  specific 
facility's  license.  When  a  licensee  fails 
to  comply  with  the  conditions  of  its 
license  or  the  NRCs  regulations,  the 
staff  normally  takes  enforcement  action 
against  that  licensee  in  accordance  with 
the  NRC  Enforcement  Policy  Se<;tion 
VII.C  of  the  Enforcement  Policy.  10  CFR 
part  2,  appendix  C.  recognizes  that  on 
occasion  circumstances  may  arise  where 
a  power  reactor  licensee's  compliance 
with  a  technical  specification  limiting 
condition  for  operation  or  with  other 
license  conditions  would  involve  an 
unnecessary  plant  transient  or 
performance  of  testing,  inspection,  or 
system  realignment  that  is  inappropriate 
with  the  specific  plant  conditions,  or 
unnecessary  delays  in  start  up  without 
any  corresponding  health  and  safety 
benefits.  In  these  circumstances  it  may 
be  appropriate  not  to  enforce  the 
applicable  requirements  provided  that 
the  NRC  is  clearly  satisfied  that  the 
action  is  consistent  with  protecting  the 
public  health  and  safety.  Before  issuing 
a  NOED  to  a  licensee,  the  licensee  must 
justify  the  safety  basis  for  the  request 
and  provide  whatever  information  NRC 
deems  necessary  in  making  a  decision 
as  to  whether  to  exercise  this  discretion. 
NOEDs  are  infrequently  used  and  when 
issued  are  placed  in  the  NRC  Public 
Document  Room.  The  use  of 
enforcement  discretion  does  not  change 
the  fact  that  a  violation  of  a  license 
requirement  occurred.  Under  the 
Enforcement  Policy,  the  NRC  staff  is  to 
take  enforcement  action  when  it 
determines  that  there  is  an  underlying 
violation  that  caused  the  need  to  seek 
the  i.ssuance  of  the  NOED. 

1.  Under  what  circumstances  should 
this  type  of  enforcement  discretion  be 
exercised  and  why? 

In  addition  to  the  above  specific 
issues  and  those  rai.sed  in  the  August 
23.  1994  notice,  commenters  are  invited 
to  provide  any  other  views  on  the  NRC 
enforcement  program  which  may  assist 
the  NRC  in  improving  the  effectiveness 
of  NRC  enforcement  efforts. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
)ajnes  Lieberman. 
Director.  Office  of  Enforcement. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 


[Docket  No.  94-NM-137-AD] 

Airworthiness  Directives:  Raytheon 
Corpo-ate  Jets  Model  Hawker  800  and 
1000  and  Model  DH/BK;HS-BAe  125 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT 

ACTION:  Notice  of  proposed  miemaking 
(NPRM) 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Raytheon  Corporate  Jets  Model 
Hawker  800  and  1000  and  Model  DH/ 
BH/HS/BAe  125  series  airplanes.  This 
proposal  would  require  inspections  to 
detect  cracking  of  the  sidestav  jack 
pivots  of  the  main  landing  gear,  and 
replacement  of  the  sidestay  jack  pivot 
assemblies  with  new  assemblies.  This 
proposal  is  prompted  by  a  report  of 
fracturing  of  a  jack  pivot,  which  resulted 
in  the  inability  of  the  main  landing  gear 
to  deploy.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  a 
wheels-up  landing. 

DATES:  Comments  must  be  received  by 
November  1,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
137-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Manager  Product  Support.  Customer 
Support  Department.  Raj-theon 
Corporate  Jets.  Inc.,  Adams  Field,  P.  O. 
Box  3356.  Little  Rock.  Arkansas  72203. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branrii,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-40.56:  telephone 
(206)  227-2141;  fax  (206)  227-1320. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  .shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  Mrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-137-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-137-AD.  1601  Lind  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  un.safe  condition  may 
exist  on  certain  Raytheon  Corpomte  Jets 
Model  Hawker  800  and  1000  and  Model 
DH/BH/HS/BAe  125  series  airplanes. 
The  CAA  advises  that  it  has  re<*ivcd  a 
report  of  fracturing  of  a  jack  pivot, 
which  resulted  in  the  inability  of  the 
main  landing  gear  (MLG)  to  deploy.  The 
cracks  are  apparently  caused  by  metal 
fatigue.  This  condition,  if  not  corrected, 
could  result  in  a  wheels-up  landing. 

Raytheon  Corporate  Jets  has  issued 
Senice  Bulletin  S3  32-233,  dated  June 
24,  1994,  which  describes  procedures 
for  repetitive  inspections  to  detect 
cracking  of  the  sidestay  jack  pivots  of 
the  MLG,  and  replacement  of  the 
sidestay  jack  pivot  assemblies  with  new 


assemblies.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 
This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21 .29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  C^A, 
reviewed  all  available  information,  and 
•determined  that  AD  action  is  neces.sary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspeetions  to  detect  cracking  of  the 
sidestay  jack  pivots  of  the  MLG,  and 
replacement  of  the  sidestay  jack  pivot 
assemblies  with  new  assemblies.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously 

The  referenced  service  bulletin 
recommends  completion  of  the  initial 
inspection  within  28  days  after  the 
issuance  date  of  the  service  bulletin. 
However,  the  manufacturer  has  notified 
the  FAA  that  there  is  a  delay  in  the 
availability  of  replacement  parts  for  the 
sidestey  jack  pivot  assemblies.  The  FAA 
has  determined  that  a  compliance  time 
for  the  initial  inspection  within  28  days 
after  the  effective  date  of  the  final  rule 
for  this  action  will  allow  adequate  time 
for  the  manufacturer  to  provide  the 
replacement  parts  and  for  operators  to 
compiv  with  the  requirements  of  this 
AD. 

The  FAA  estimates  that  550  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  6  work  hours  per 
airpiuHr.:  !■)  accomplish  the  proposed 
actior..-;,  and  that  the  average  labor  rate 
is  i:,5  per  work  hour.  The  FAA  has  been 
advised  that  the  manufacturer  plans  to 
provide  the  required  parts  at  no  cost  to 
the  operators.  Based  on  these  figures, 
the  total  co.st  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$181,500.  or  $330  per  ai-plane. 

The  total  cost  impact  figure  disf:ussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 
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The  regiii  ,     ^ 

would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Prot;edures  (44 
FR  1 1034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  D(^et. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Sub|ecU  in  14  CFR  Pari  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S  C  App   1354(a).  1421 
hikI  Mi  1.  49  1!  Sr.   I06(}il;and  14  CFR 
11  89 

§39.13    [Amended] 

I  Se<.tioii  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Corporate  lets.  Inc.  (Formerly  De 
llavilland.  Hawker  Siddley;  BrilLsh 
Aerospace,  PLC):  Ducket  94-NM-137- 
AD 
Applicability:  Mcxlel  Hawker  800  niul  UXX) 
series  airplanes  and  Mwlel  DH/BH/HS/B.Ar 
125-lA  through-lOOOA  series  airplanes; 
equipped  with  main  landing  gear  (MUil 
sidfstay  as.semblies  on  which  PosI-MimI 
2S209I  steel  jack  pivots  have  been  installed, 
tenificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 


To  prevent  the  inability  of  the  MLG  to 
deploy  and  a  consnquent  whecls-up  landing, 
accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection, 
using  a  lOX  magniPier.  to  detect  cracking  of 
the  sidestay  assembly  jack  pivot  of  the  left 
and  right  MLG.  in  accordance  with  Ra>lheon 
Corporate  Jets  Service  Bulletin  SB  32-233, 
dated  |une  24. 1994.  at  the  latest  of  the  times 
specified  in  paragraphs  (a)(1).  (a)(2).  or  (al(3) 
of  this  AD. 

(1)  Within  28  days  after  the  effective  date 
of  this  AD;  or 

(2)  Prior  to  the  accumulation  of  3.000  total 
landings  on  the  sidestay  assembly  since  new; 
or 

(3)  Prior  to  the  accumulation  of  1.000  total 
landings  since  overhaul  of  the  sidestay 
assembly. 

(b)  If  no  cracks  are  found  and  the  sidestay 
assembly  has  been  overhauled  prior  to  the 
accomplishment  of  the  inspection  specified 
in  paragraph  (a)  of  this  AD:  Accomplish  the 
requirements  of  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD  in  accordance  with  Raytheon 
Corporate  jets  Service  Bulletin  SB  32-233. 
dated  |une  24.  1994. 

(1)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  1.000  landings. 

(2)  Prior  to  the  accumulation  of  4.000  total 
landings  on  the  jack  pivot  assembly  since  the 
sidestay  assembly  was  last  overhauled,  or 
within  300  landings  after  the  effective  date  of 
this  AD.  whichever  occurs  later:  Replace  the 
jack  pivot  assembly  with  a  new  assembly. 
Thereafter,  prior  to  the  accumulation  of  4.000 
landings,  remove  the  jack  pivot  assembly  and 
replace  it  with  a  new  assembly  in  accordance 
with  the  service  bulletin. 

(c)  If  no  cracks  are  found  and  the  sidestay 
assemblv  has  not  been  overhauled  prior  to 
•ccomplishment  of  the  inspection  required 
by  paragraph  (a)  of  this  AD:  Prior  to  the 
accumulation  of  4.000  total  landings  on  the 
jack  pivot  assembly,  or  within  300  landings 
after  the  effective  date  of  this  AD.  whichever 
occurs  later,  replace  the  jack  pivot  assembly 
with  a  new  assembly  in  accordance  with 
Raytheon  Corporate  lets  Service  Bulletin  SB 
32-233.  dated  June  24.  1994.  Thereafter, 
prior  to  the  accumulation  of  4.000  landings 
on  the  jack  pivot  assembly,  replace  it  with  a 
new  assembly  in  accordance  with  the  service 
bulletin. 

(d)  If  any  crack  is  found  that  docs  not 
exceed  the  limits  specified  in  Raytheon 
Corporate  Jets  Service  Bulletin  SB  32-233 
dated  June  24.  1994.  accomplish  the 
requirements  of  paragraphs  (d)(1).  (d)(2).  or 
(d)(3)  of  this  AD.  as  applicable,  in  accordance 
with  the  service  bulletin. 

(1)  For  sidestay  assemblies  that  have 
accumulated  4.000  or  more  total  landings 
since  new  that  have  been  overhauled  prior  to 
accomplishment  of  the  inspection  specified 
in  paragraph  (a)  of  this  AD:  Accomplish 
paragraphs  (d)(lHi)  and  (d)(l)(ii)  of  this  AD. 

(i)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  nut  to  exceed  100  landings. 

(ii)  Prior  to  the  accumulation  of  4.000  total 
landings  on  the  jack  pivot  assembly  since  the 
sidestay  assembly  was  last  overhauled,  or 
within  300  landings  after  the  effective  date  of 
this  AD.  whichever  cx:curs  later:  Replace  the 


jack  pivot  assembly  with  a  new  assembly. 
Thereafter,  prior  to  the  accumulation  of  4.000 
landings  on  the  jack  pivot  assembly,  replace 
it  with  a  new  assembly  in  accordance  with 
the  service  bulletin. 

(2)  For  any  sidestay  assemblies  "that  have 
accumulated  4.000  or  more  total  landings 
since  new  that  have  not  been  overhauled: 
Accomplish  paragraphs  (d)(2)(i)  and  (d)(2)(ii) 
of  this  AD. 

(i)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  100  landings. 

(ii)  Within  300  landings  after  the  effective 
date  of  this  AD.  replace  the  jack  pivot 
assembly  with  a  new  assembly.  Thereafter, 
prior  to  the  accumulation  of  4.000  landings 
on  the  jack  pivot  assembly,  replace  it  with  a 
new  assembly  in  accordance  with  the  service 
bulletin. 

(3)  For  sidestay  assemblies  that  have 
accumulated  less  than  4.000  total  landings 
since  new:  Accomplish  paragraphs  (d)(3)(i) 
and(d)(3)(ii)ofthis  AD. 

(i)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  100  landings. 

(ii)  Prior  to  the  accumulation  of  4.000  total 
landings  on  the  jack  pivot  assembly,  or 
within  300  landings  after  the  effective  date  of 
this  AD.  whichever  occurs  later,  replace  the 
jack  pivot  assembly  with  a  new  assembly. 
Thereafter,  prior  to  the  accumulation  of  4.000 
landings  on  the  jack  pivot  assembly,  replace 
it  with  a  new  assembly  in  accordance  with 
the  service  bulletin. 

(e)  If.  during  any  inspection  required  by 
this  AD.  any  crack  is  found  that  exceeds  the 
limits  specified  in  paragraph  2.B.(6)(c)  of  the 
Accomplishment  Instructions  of  Raytheon 
Corporate  Jets  Service  Bulletin  SB  32-233. 
dated  lune  24.  1994:  Prior  to  further  flight, 
replace  the  cracked  pivot  assembly  with  a 
new  assembly  in  accordance  with  the  service 
bulletin.  Thereafter,  prior  to  the 
accumulation  of  4,000  landings  on  the  jack 
pivot  assembly,  replace  it  with  a  new 
assembly  in  accordance  with  the  service 
bulletin. 

(f)  An  alternative  method  of  compliance  t 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  bo 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(g)  Special  flight  piormits  may  be  issued  in 
accordance  with  §§21.197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton.  Washington,  on 
September  21.  1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
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BILUNG  CODE  4910-1»m 

14  CFR  Part  39 

[Docket  No.  94-NM-89-AD] 

Airworthiness  Directives:  de  Havilland 
Model  DHC^8-100  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8 
series  airplanes.  This  proposal  would 
require  inspection  to  detect  corrosion  on 
areas  of  the  airplane  structure  where 
black  film  thermal  insulation  is  used, 
and  repair,  if  necessary;  and 
replacement  of  black  insulation  blankets 
with  certain  aluminized  (silver) 
insulation.  This  proposal  is  prompted 
by  reports  of  corrosion  forming  on  areas 
of  the  airplane  structure  where  the  black 
film  covers  the  thermal  insulation 
blankets.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
degradation  of  the  structural  capability 
of  the  airplane  fuselage  and  sudden  loss 
of  cabin  pressure  due  to  corrosion  of  the 
airplane  fuselage  structure. 
DATES:  Comments  must  be  received  by 
November  21,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
89-AD,  1601  Lind  Avenue,  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  Room  202, 
Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  Airframe 


Branch,  ANE-172,  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
York  11581;  telephone  (516)  791-6220; 
fax  (516)  791-9024. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  Number  94-NM-89-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention;  Rules  Docket  No. 
94-NM-89-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-8-100  and  -300 
series  airplanes.  Transport  Canada 
Aviation  advises  that  there  have  been 
reports  of  corrosion  forming  on  areas  of 
the  airplane  structure  where  black 
Orcon  film  covers  the  thermal 
insulation  blankets.  Investigation 
revealed  that  the  black  Orcon  film  used 
to  insulate  the  forward  fuselage, 
passenger  compartment,  flight 
compartment,  and  ventilation  ducts 


contains  carbon.  The  cause  of  this 
corrosion  has  been  attributed  to  the 
formation  of  condensation  on  any 
aluminum  airplane  structure  when  it  is 
in  contact  with  the  carbon  in  the  black 
Orcon  film.  Such  corrosion,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  degradation  of 
the  strength  of  the  airplane  fuselage 
structure  and  could  lead  to  sudden  loss 
of  cabin  pressure. 

Bombardier,  Inc.  (formerly  de 
Havilland)  has  issued  Service  Bulletins 
S.B.  8-25-89.  Revision  D;  S.B.  8-25-90, 
Revision  B;  S.B.  8-25-91,  Revision  C: 
S.B.  8-25-92.  Revision  D;  and  S.  B.  8- 
25-93,  Revision  B;  all  dated  January  19. 
1994.  These  service  bulletins  describe 
procedures  for  one-time  visual 
inspection  to  detect  corrosion  on  areas 
of  the  airplane  structure  where  black 
film  thermal  insulation  is  used,  and 
repaired,  if  necessarj'.  The  service 
bulletins  also  describe  procedures  for 
replacement  of  black  Orcon  film 
insulation  blankets  with  AN4C 
aluminized  (silver)  film  thermal 
insulation  blankets  in  various  areas  of 
the  airplane  structure.  Transport  Canada 
Aviation  classified  these  service 
bulletins  as  mandatory  and  issued 
Canadian  Airworthiness  Directive  CF- 
94-08,  dated  April  26,  1994,  in  order  to 
assure  the  continued  ain\orthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necefesar>'  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to  detect 
corrosion  on  areas  of  the  airplane 
structure  where  black  film  thermal 
insulation  is  used,  and  repaired,  if 
necessary.  This  proposed  AD  also 
would  require  replacement  of  black 
Orcon  film  thermal  insulation  blankets 
with  AN4C  aluminized  (silver)  film 
insulation  blankets.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

The  FAA  estimates  that  125  airplanes 
of  U.S.  registry  would  be  affe<:ted  by  this 
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proposed  AD.  that  it  would  require 
approximately  650  work  hours  to 
accomplish  the  required  actions,  at  an 
nvtim^w  labor  charx^  of  $55  per  work 
hour.  The  FAA  has  been  advised  that 
the  manufacturer  plans  tu  provide 
required  parts  and  to  accomplish  the 
rc<]uired  modification  at  no  expense  to 
(iperntors.  Therefore,  there  is  no  cost 
in\patl  on  U.S.  operators  that  is 
OS.SCK  iated  with  this  proposed  rulu  with 
rr^nrd  to  labor  charges  or  parts  casts. 

The  FAA  does  recognize,  however, 
ilitil  while  operators  may  incur 
iidininistrative  costs  associated  with 
compliant^  to  this  proposed  rule,  the 
one-year  compliance  time  spet.ified  in 
paragraph  (a)  of  this  proposed  AD 
should  allow  ample  time  for  the 
proposed  requirements  to  he 
accomplished  coincidentnlly  with 
st.hetluled  major  airplane  inspection 
and  maintenance  activities,  thereby 
minimizing  the  costs  associated  with 
special  airplane  scheduling. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effe<:ts 
on  the  States,  on  the  relationship 
lietween  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore. 


in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above.  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
n?gulatorv  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Do<:ket  at  the 
lo<u>tion  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

A(X4>rdinRly.  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  19)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 

§39.13    (Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland.  Inc.:  Dt>cket  94-NM-89-AD. 

AppliiMbility:  Model  DHC-8-100  and  -3tX) 
serios  airplanes,  variants  and  serial  numbers 
spcciHod  in  paraf^ph  (a)  of  this  AD. 
certificated  in  any  categor>'. 

Com  fjl  ill  nee:  Required  as  indicated,  unless 
accomplished  previously. 

To  pruvent  degradation  of  the  structural 
capability  of  the  fuselage  and  sudden  loss  of 
cabin  pressure,  accomplish  the  following: 

(a)  For  airplanes  listed  in  the  following 
table:  Within  one  yf^r  after  the  effective  date 
of  this  AD.  anx>mplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with  the 
Bombardier  Service  Bulletins,  all  dated 
lanuary  19. 1994.  as  listed  in  the  table  below, 
as  applicable. 


DHC-8  models 

Airplane  serial  numbers 

Service  bulletin 
number 

Revision 
level 

101.  102.  103.  and  106  - 

101.  102.  103.  and  106  - 

101.  102.  103.  106.  301.  311.  and  314  ...._ 

301   311   and  314                    ..    .._.__„ 

003  ttwough  353  mdusjve  „ 

003  ttvouon  380  inclusive    

S.B.  8-25-89 

SB  8-25-90 

S.B.  8-25-91  

SB.  8-26-92 

SB.  8-25-93 

D 
8 

003  through  337  inchJSive.  339.  341  through  347  in- 
clusive. 349.  350,  351,  353.  and  356. 
100  through  336  inclusive.  342.  350.  arxl  356 

C 

D 

301,  311.  and  3U  

100  through  381  inclusive  

B 

(1)  I'urform  a  visual  inspection  to  detect 
(:iimision  of  the  passenger  umipartnieot. 
flight  compdrtraent.  fon^ard  fus«rlag»'.  and  air 
(.ondilioning  system.  |f  any  corrosion  is 
finind:  prior  to  further  flight,  repair  damage 
in  H<x-ordancr  with  the  appli<:able  wn  irw 
hullftm. 

(2)  Keplacf  the  black  ()n:nn  film  insulation 
blankets  with  AN4(^  altiminized  (silver)  Tilm 
thermal  insulHti<xi  blankets  in  accurdance 
with  the  applicable  service  bulletin. 

(b)  As  of  one  year  after  the  effeciive  date 
of  thus  AD.  no  porsoa  shall  install  bL-Mik 
Omin  film  insulation,  part  number  .\N46B; 
\\:ibB.  on  any  airplane 

((.)  An  alternative  rrH-thod  of  compliance  or 
adjustment  of  the  cjimpliance  tunc  that 
provides  an  acceptable  level  of  safety  may  be 
us«'d  if  «ppro%-ed  tiv  the  Manager.  New  York 
Airrnift  Onification  Office  (A(X)).  ANE-ITO. 
FAA.  Hngine  and  Pn>pellM'  Diret.lorale. 
()()eratun  shall  submit  their  requests  thruugh 
an  appropriate  FAA  Principal  Maintenance 
lns(MM.io(.  who  may  add  txinuneuts  arkd  then 
send  It  to  the  Manager,  Now  York  AGO. 

NolK  Information  concerning  the  existnocr 
of  tippft>\f)d  alternali^e  methods  of 


compliance  with  this  AD.  if  any.  may  be 
obtained  fnim  the  New  York  AGO. 

(d)  Special  fliglil  permits  may  be  issued  in 
accordance  with  sections  21  197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

I.ssued  in  Renton.  Washington,  on 
.September  21.  1994. 
Oarrell  M.  Pedenon. 

Acting  ManagfT,  Transport  Airplane 
Directorate.  Aircraft  Certification  Servke 
U  R  D«K-  94-23813  Filed  9-26-94;  8:45  ami 
aiLUNO  COOC  4<1«-«9-U 


14  CFR  Part  71 

(Airspace  Docket  No  94-AAL-4] 

Proposed  Realignment  of  GS,  G   10, 
G-12.  R-99.  B-27.  B-37.  V-308,  and  V- 
328;  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUtHMAHV:  This  action  proposes  to 
extend  Colored  Federal  Airways  G-10 
and  R-99  and  realign  Colored  Federal 
Airway  B-37  as  a  result  of  the 
decommissioning  of  the  Cape  Spencer 
Marine  Nondirectional  Beacon  (NDB); 
revise  the  descriptions  of  G— 8.  G-12. 
and  B-27  Colored  Federal  airways;  and. 
as  a  result  of  the  decommissioning  of 
the  Quiiihagak.  AK.  very  high  frequency 
omnidirectional  range/distance 
measuring  equipment  (VOR/DME). 
realign  Federal  Airway  V-328  aiid 
remove  a  segment  of  V-308.  These 


actions  would  enhance  navigation  and 
reduce  both  pilot  and  air  traffic 
controller  workloads. 
DATES:  Comments  must  be  received  on 
or  before  November  11.  1994. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AAL-500,  Docket  No. 
94-AAL—4,  Federal  Aviation 
Administration,  222  West  7th  Avenue. 
#14,  Anchorage.  AK  99533. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SVV.,  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  94- 
AAL— 4."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  sjjecified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
expmination  in  the  Rules  Docket  both 


before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591.  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
extend  Colored  Federal  Airways  G-10, 
R-99,  and  realign  Colored  Federal 
Airway  B-37  as  a  result  of  the 
decommissioning  of  the  Cape  Spencer 
Marine  NDB.  Colored  Federal  Airways 
G-10  and  R-99  would  be  extended  and 
would  include  an  extension  of  G-10 
from  Woody  Island  to  Kachemak.  King 
Salmon,  AK,  NDB  was  inadvertently 
used  in  the  descriptions  of  Colored 
Federal  Airways  G-8  and  G-12,  and  as 
a  result  of  this  proposal,  Saldo,  AK, 
NDB  would  replace  King  Salmon,  AK, 
NDB.  King  Salmon,  AK.  Locator  Outer 
Marker  in  the  description  of  B-27 
would  be  replaced  with  Saldo,  AK. 
NDB.  Finally,  as  a  result  of  the 
Quinhagak,  AK,  VOR/DME  being 
decommissioned,  this  action  would 
remove  that  segment  of  V-308  between 
Quinhagak,  AK,  and  Bethel,  AK,  and 
would  realign  V-328  as  a  direct  route 
between  Dillingham.  AK,  and  Kipnuk, 
AK.  Colored  Federal  airways  are 
published  in  paragraphs  6009(a), 
6009(b),  and  6009(d)  respectively,  and 
Alaskan  VOR  Federal  airways  are 
published  in  paragraph  6010(b),  of  FAA 
Order  7400.9B  dated  July  18,  1994,  and 
effective  September  16, 1994,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Colored  Federal  airways  and 
the  Alaskan  VOR  Federal  airways  listed 
in  this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 


regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  regulator^'  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510:  E.G.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9B,  Airspace 
Designations  and  Reporting  Points, 
dated  July  18,  1994,  and  effective 
September  16,  1994,  is  amended  as 
follows: 

Paragraph  6009(a)    Green  Federal  Ain^ovs 


G-8     [Revised) 

From  Shemva.  AK.  NDB.  20  AGL  Adak. 
AK,  NDB;  20  AGL  Dutch  Harbor.  AK,  NDB: 
20  AGL  INT  Dutch  Harbor  NDB  041°  and 
Elfee,  AK,  NDB  253'  bearings:  20  AGL  Elfpe 
NDB:  20  AGL  Saldo.  AK.  NDB;  INT  Saldo 
NDB  054°  and  Kachemak.  AK.  NDB  269° 
bearings,  to  Kachemak  NDB.  From  Campbell 
Lake,  AK,  NDB,  via  INT  Campbell  Lake  NDB 
032°  and  Skwentna.  AK.  NDB  111°  bearings: 
Glenallen.  AK.  NDB;  INTGlenallen  NDB 
052°  and  Nabesna.  AK.  NDB  252°  bearings: 
Nabesna  NDB. 


G-10    (Revised) 

From  Cape  Newnham.  AK.  NDB;  St.  Paul 
Island,  AK.  NDB;  Elfee,  AK.  NDB.  20  AGL 
INT  Elfee  NDB  041°  and  Port  Heiden.  AK. 
NDB  248°  bearings;  20  AGL  Port  Heiden 
NDB;  67  miles  12  AGL.  77  miles  85  M.SL.  67 
miles  12  AGL,  Woody  Island.  AK,  NDB:  to 
Kachemak.  NDB. 


G-12    [Revised] 
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I   ,,in  >.,Hu<  .aK.  NDB:  Port  Hriden.  AK. 
\DP.  Borland.  AK.  NDB.  to  Klfrr.  AK.  NDB 

•  •  •  • 

f\mifirtiph  6009(bj    Red  Frdcral  Aimays 


R-99|ReviM!d) 

From  St.  Paul  I,'»land.  AK.  NDB;  Dittrh 
Harbor.  AK.  NDB;  Saldc).  AK  NDB;  liiamna 
\K.  NDB:  INT  liiamna  NDB  124*  and 
Kai  hemak.  AK.  NDB  2M°  bearings;  to 
Km  lu-mak. 


Pfirfi^mph  6009(d)  Blue  Federal  Aiiwiny 

.         •         »         •         • 

B-27    [ReviMdl 

From  Woody  Island.  AK.  NDB.  50  mil«>s  12 
.•\(;L.  50miles'95  MSL.  53  miles  12  ACL. 
.SdUk).  AK.  NDB;  51  miles  12  ACU  M  milc-s 
70  .MSL.  63  miles  12  ACL.  Ost.arvillc.  AK. 
NDB;  St.  Marys.  AK.  NDB;  Fort  Davis.  AK. 
NDB;  35  miles  12  ACL.  71  miles  55  MSL.  54 
ni»lfs  12  ACL.  Hothara.  AK.  NDB 


B-37    (Revised) 

From  Summer  Strait.  AK.  NDB.  Elephant. 
AK.  NDB;  INT  Elephant  NDB  272'T(243*M) 
.md  Ocean  Cape.  AK.  NDB  139^(1  lO'M) 
U-arings. 
.  •  •  •  • 

runiamph  6010(b)  Alaskan  VOn  Federal 
A  inxays 

•  *  •  • 

V-308    [Revised] 

From  Bethel.  AK;  INT  Bethel  OeS'TlCM/'M) 
.ind  Sparrevohn.  AK.  279T(257''M)  radials; 
to  Sparrevohn. 

#  *         •         •         • 

V-328  (Revised! 

Fnmt  Dillingham.  AK:  to  Kipmik.  AK 

•  •  *  •  * 

Issued  in  Washington.  DC.  on  .SeptemN^r 
16  1»W4 

HareM  W.  Becker. 

Manager.  Airspace-Rides  and  Aeronoiitical 
Information  Division 
jFR  Doc  94-23879  Filed  ^-2B-94.  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mir>mg  Reclamation 

and  Enforcement 

30CFR  Part  936 

Oklahoma  Regulatory  Program 

ACTION:  Proposed  rule,  rwopeniiixarid 
extension  of  public  comment  period  on 
proposed  amendment. 

summary:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
i>ruposed  amendment  to  t)ie  Oklahoma 
.•-jiulatory  program  (hereinafter,  the 


"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Re«  lamation  Ad  of  1977  (SMCRA).  The 
proposed  amendment  pertains  to 
revegetation  success  standards  and 
statistic:ally  valid  sampling  techniques, 
and  guidelines  for  phase  I.  II.  and  III 
bond  release.  The  amendment  is 
intended  to  revise  the  Oklahoma 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4.00  p.m.,  cd.t..  October  12. 
1994 

ADDRESSES:  Written  comnr»ents  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Oklahoma  program,  the 
proposed  anr>endment.  and  all  written 
comments  received  in  response  to  this 
do<:ument  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncjief.  Director.  Tulsa  Field 

Office.  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  5100 

East  Skelly  Drive.  Suite  550.  Tulsa. 

Oklahoma  74135. 
Oklahoma  Department  of  Mines.  4040 

N.  Lincoln  Boulevard.  Suite  107. 

Oklahoma  City.  Oklahoma  73105. 

Telephone:  (405)  521-3859. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Mou(.nel.  Telephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19. 1981.  the  Se<:retary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  prograrn. 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Oklahoma 
proj^m  (an  be  found  in  the  January  19. 
198 1 .  Federal  Register  (46  FR  4902). 
Subsequent  actions  concerning 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15,  936.16.  and  936.30. 

II.  Proposed  Amendment 

By  letter  dated  February  17.  1994. 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  OK- 
-    959.01).  Oklahoma  submitted  the" 
proposed  amendment  in  response  to  the 
required  program  amendments  at  30 
CFR  936.16  (a)  through  (i).  Oklahoma 
proposed  to  amend  the  Bond  Release 


Guidelines  that  are  referenced  in 
subsections  816.1 16<a)  and  817.1 16(a)  of 
the  Oklahoma  rules. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  8. 
1994.  Federal  Registw  (59  FR  10770). 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  its  substantive 
adequacy,  and  invited  public  cj)mment 
on  its  adequacy  (administrative  record 
No.  OK-959.06).  Because  no  one 
requested  a  public  hearing  or  meeting, 
none  was  held.  The  public  comment 
period  ended  on  April  7. 1994. 

During  its  review  of  tlie  amendment. 
OSM  identified  concerns  with 
Oklahoma's  proposed  revisions  to  the 
Bond  Release  Guidelines.  OSM  notified 
Oklahoma  of  these  concerns  by  letter 
dated  May  20,  1994  (administrative 
record  No.  OK— 959.10).  Oklahoma 
responded  in  a  letter  dated  July  21. 
1994.  by  submitting  a  revised 
amendment  and  additional  explanatory 
information  (administrative  record  No. 
OK-959.11). 

OSM  announced  receipt  of  the  July 
21.  1994.  revisions  to  the  proposed 
amendment  in  the  August  9. 1994. 
Federal  Register  (59  FR  40505)  and 
invited  public  comment  on  its  adequacy 
(administrative  record  No.  OK-959.16). 
The  public  comment  period  closed  on 
August  24.  1994. 

By  letter  dated  September  2.  1994 
(administrative  record  No.  OK-959.19). 
Oklahoma,  at  its  own  initiative  in 
response  to  the  U.S.  Soil  Conservation 
Ser\'ice.  Oklahoma  State  Office  (SCS). 
August  29. 1994.  comment  letter 
(administrative  record  No.  OK-959.18). 
submitted  a  revised  amendment. 
Oklahoma  proposes  revisions  to  the 
Bond  Release  Guidelines  in  Appendices 
A,  F.  and  O.  concerning,  respectively, 
the  definition  of  "productivity."  the 
method  of  sampling  for  production  on 
pastureland  and  grazingland,  and  the 
methods  for  calculating  a  technical 
standard  for  productivity  on  lands 
reclaimed  for  use  as  pastureland  and 
grazingland. 

Specifically.  Oklahoma  proposes  to 
revise  the  definition  of  "productivity" 
to  refer  to  the  amount  of  total,  rather 
than  harvestable.  biomass.  Also,  with 
respe<:t  to  the  method  of  produc:tion 
sampling.  Oklahoma  proposes  to  (1) 
recommend  that  pastureland  or 
grazingland  with  a  predominance  of 
warm  season  species  be  clipped  during 
September  or  October  and  cool  season 
species  be  clipped  during  May  or  June 
and  (2)  require  that  vegetation  be 
clipped  to  ground  level  rather  than 
within  approximately  two  inches  of 
ground  level.  Lastly,  with  respect  to  the 
calculation  of  technical  standards. 
Oklahoma  proposes  (1)  to  require  for 


pastureland  that  SCS  soil  productivity 
figures  expressed  in  animal  unit  months 
(AUM's)  be  converted  to  pounds  per 
acre  by  multiplying  the  AUM's  by  1560 
and  (2)  to  clarify  for  grazingland  that 
clipping  for  productivity  is  a  direct 
comparison  to  the  SCS  soil  productivity 
figures  expressed  in  pounds  per  acre. 

III.  Public  Conunent  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Oklahoma 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  cjiteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Oklahoma  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  tlie  Interior  has 
c:onducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  spetufic  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory- 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
.solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 


30  CFR  Farts  730.  731.  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Ac1  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  conterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  thai 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  September  15. 1994. 
Russell  F.  Price. 

Acting  Assistant  Director.  Western  Support 

Center. 

IFR  D(k;  94-23828  Filed  9-26-94;  8:45  ami 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  936 

Oklahoma  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 


ACTION:  Proposed  rule:  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 
regulatory  program  (hereinafter,  the 
■'Oklahoma  program  ")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCR.\).  The 
proposed  amendment  consists  of 
recodification  of  Oklahoma's  coal 
mining  ndes  and  revisions  to  the  rules 
pertaining  to  ref;lamation  plan 
requirements  for  ponds,  impoundments, 
banks,  dams,  and  embankments;  road 
systems;  subsidence  control  plans; 
transportation  facilities;  requirements 
for  releasing  performance  bonds: 
hydrologic  balance  requirements  for 
siltation  structures;  revegetation 
standards  for  success;  subsidence 
control;  soil  removal  requirements  for 
prime  farmland:  soil  stockpiling 
requirements  for  prime  farmland;  and 
soil  replacement  requirements  for  prime 
farmland.  The  amendment  is  intended 
to  revise  the  Oklahoma  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m..  cd.t.  October  27, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  Ot;tober  24.  1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  cd.t.  on  October 
12. 1994.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Oklahoma  program,  the 
proposed  amendment,  and  all  v*Titten 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 

James  H.  Moncrief,  Director,  Tulsa  Field 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
E.  Skelly  Drive.  Suite  550.  Tulsa. 
Oklahoma  74135 

Oklahoma  Department  of  Mines,  4040 
N.  Lincoln  Blvd..  Suite  107, 
Oklahoma  City.  Oklahoma  73105. 
Telephone:  (405)  521-3859 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief.  Telephone:  (918) 
581-6430. 


.•rkOl  /« 
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SUPPLEMENTARY  INFORMATION; 

I.  Background  on  the  Oklahoma 
Program 

On  January  19.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  General  background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19. 
1981,  Federal  Register  (46  PR  4902). 
Subsequent  actions  concerning 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15.  936.16.  and  936.30. 

II.  Proposed  Amendment 

By  letter  dated  September  14.  1994. 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  OK- 
963).  Oklahoma  submitted  the  proposed 
amendment  with  the  mtention  of 
revising  the  Oklahoma  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 

Oklahoma  proposes  to  recodify  its 
rules  according  to  the  standards  set 
forth  by  the  Oklahoma  State  Legislature 
and  the  Office  of  Administrative  Code. 
The  proposed  recodification  revises  the 
Oklahoma  ndes  from  series  816  for 
surface  coal  mining  operations  and 
series  817  for  underground  coal  mining 
operations  to  series  460  with  underlying 
chapters  and  subchapters  specifying  the 
various  surface  and  underground  coal 
mining  provisions. 

In  addition,  Oklahoma  proposes  to 
revise  the  Oklahoma  Coal  Rules  and 
Regulations  at  §§  780.25  and  784.16. 
reclamation  plan  for  ponds, 
impoundments,  banks,  dams,  and 
embankments;  §780.37,  road  systems; 
§  784.20,  subsidence  control  plans; 
§784.24,  transportation  facilities; 
section  800.40,  requirement  to  release 
performance  bonds;  §§  816.46  and 
817.46.  hydrologic  balance  and  siltation 
structures;  §816.116,  revegetation 
success  standards;  §816.121. 
subsidence  control;  §823.12.  prime 
farmland  soil  removal;  §823.13.  prime 
farmland  soil  stockpiling;  and  §823.14. 
prime  farmland  soil  replacement. 

More  specifically.  Oklahoma  proposes 
the  following  revisions.  It  proposes  to 
revise  §§  780.25  and  784.16,  regarding 
the  reclamation  plan  requirements  for 
ponds,  impoundments,  banks,  dams, 
and  embankments,  by  deleting  language 
allowing  professional  geologists  and 
qualified,  registered  professional  land 
sur\'eyors  to  certify  plans  and  detailed 
designs.  In  addition,  Oklahoma 
proposes  in  both  provisions  to  replace 


the  phrase  "regulatory  authority'  with 
the  term  "Department." 

Oklahoma  proposes  to  revise  §  780.37, 
regarding  road  systems,  by  deleting 
language  allowfing  qualified,  registered 
professional  land  surveyors  to  certify 
plans  and  drawings  for  primary  roads. 

Oklahoma  proposes  to  revise  §  784.20, 
regarding  subsidence  control  plans,  by 
removing  the  phrase  "to  the  extent 
required  under  State  law"  from  the 
requirement  that  a  permit  application 
include  a  subsidence  control  plan 
containing  a  description  of  the  measures 
to  be  taken  to  mitigate  or  remedy  any 
subsidence-related  material  to,  or 
diminution  in  value  or  reasonable 
foreseeable  use  of  structures  or  facilities. 

Oklahoma  proposes  to  revise  §  784.24, 
regarding  transportation  facilities,  by 
deleting  language  allowing  qualified, 
registered  professional  land  surveyors  to 
certify  plans  and  drawings  for  primary 
roads. 

Oklahoma  proposes  to  revise  §  800.40. 
regarding  the  requirement  to  release 
performance  bonds,  by  providing  that 
the  Department  may  arrange  with  the 
permittee  to  allow  access  to  the  permit 
area  upon  request  by  any  person  with  an 
interest  in  bond  release,  for  the  purpose 
of  gathering  information  relevant  to  the 
proceeding. 

Oklahoma  proposes  to  revise 
§§  816.46  and  817.46,  regarding  the 
hydrologic  balance  requirements  for 
siltation  structures,  by  (1)  striking  a 
cross-reference  to  provisions  that  grant 
authority  to  qualified,  registered 
professional  land  surveyors  to  certify 
plans  and  detailed  designs  for  ponds, 
impoundments,  banks,  dams,  and 
embankments;  and  (2)  adding  language 
to  require  that  the  qualified,  registered 
professional  engineer  or  land  surveyor 
certifying  the  construction  of  siltation 
structures  shall  have  experience  in  pond 
construction. 

Oklahoma  proposes  to  revise 
§816.116,  regarding  revegetation 
success  standards,  to  require  that  prior 
to  approving  selective  husbandry 
practices,  the  Department  must  obtain 
the  approval  of  the  Director  of  the  Office 
of  Surface  Mining  that  such  practices 
are  normal  husbandry  practices. 

Oklahoma  proposes  to  revise 
§816.121,  regarding  subsidence  control, 
by  deleting  the  phrase  "to  the  extent 
required  under  applicable  provisions  of 
State  law"  from  the  requirement  to 
correct  material  damage  resulting  from 
subsidence. 

Oklahoma  proposes  to  revise  §  823.12, 
regarding  soil  stockpiling  requirements 
for  prime  farmland,  to  include  the  E 
horizon  in  the  description  of  topsoil  for 
prime  farmland.  In  addition,  Oklahoma 
proposes  to  delete  the  phrase  "an  equal 


or"  from  the  requirement  that  a  final 
soil  have  a  greater  productive  capacity 
than  that  which  existed  prior  to  mining. 

Lastly,  Oklahoma  proposes  to  revise 
sections  823.13  and  823.14,  regarding 
soil  stockpiling  and  soil  replacement 
requirements  for  prime  farmland,  to 
include  the  E  horizon  in  the  description 
of  topsoil  for  prime  farmland. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  appHcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  program. 

1.  Wrirten  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.. 
c.d.t..  on  October  12. 1994.  The  location 
and  time  of  the  hearing  will  be  arranged 
vkith  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OS.M 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  imtil  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 


discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

rv.  Procedural  Determinations 

;.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regiilator>' 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.Q 
3507  etseq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for, 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
inVplemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

V.  List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Doted:  September  20,  1994. 

Russell  F.  Price, 

Acting  Assistant  Director.  Western  Support 
Center. 

(FR  Doc.  94-23825  Filed  9-20-94;  8:45  ami 
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30  CFR  Part  936 

Oklahoma  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Oklahoma 
regulatory  program  (hereinafter,  the 
"Oklahoma  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  rules  pertaining  to  the 
Small  Operator  Assistance  Program 
(SOAP).  The  amendment  is  intended  to 
revise  the  Oklahoma  program  to  be 
consistent  with  SMCRA  and  the 
corresponding  Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.,  October  27. 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  vrill  be  held 
on  October  24, 1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m.,  c.s.t.,  October  12, 
1994.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT, 
ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 


Copies  of  the  Oklahoma  program,  the 
proposed  amendment,  and  all  writteB 
comments  received  in  response  to  this 
dociunent  will  be  available  for  public 
review  at  the  addresses  listed  tielow 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 

Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement.  5100 

E.  Skelly  Drive.  Suite  550.  Tulsa. 

Oklahoma  74135 
Oklahoma  Department  of  Mines.  4040 

N.  Lincoln  Blvd..  Suite  107. 

Oklahoma  City,  Oklahoma  73105, 

Telephone:  (405)  521-3859. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief,  Telephone-  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Oklahoma 
Program 

On  January  19,  1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Oklahoma  program.  Genercil  background 
information  on  the  Oklahoma  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Oklahoma 
program  can  be  found  in  the  January  19, 
1981.  Federal  Register  (46  FR  4902). 
Subsequent  actions  concerning 
Oklahoma's  program  and  program 
amendments  can  be  found  at  30  CFR 
936.15.  936.16.  and  936.30. 

II,  Proposed  Amendment 

By  letter  dated  September  14.  1994. 
Oklahoma  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (administrative  record  No.  OK- 
964).  Oklahoma  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
SOAP  provisions  of  the  Oklahoma  Coal 
Rules  and  Regulations  that  Oklahoma 
proposes  to  revise  are:  Section  795.6. 
eligibility  for  assistance;  Part  795.9, 
program  services  and  data  requirements; 
and  §  795.12,  applicant  liability. 

Specifically.  Oklahoma  proposes  to 
revise  its  rules  pertaining  to  an 
applicant's  eligibility  for  SOAP 
assistance  at  §  795.6(a)(2)  by  requiring 
the  applicant  to  establish  that  the 
probably  total  actual  and  attributed 
production  bom  all  locations  during 
any  consecutive  12-month  period  either 
during  the  term  of  the  p>ermit  or  during 
the  first  5  years  after  issuance  of  the 
permit,  whichever  period  is  shorter,  will 
not  exceed  300,0(K)  tons  and  at 
§  7g5.6(a)(2)(iv]  to  require  that 
attributed  production  will  include  all 
coal  produced  by  operations  owned  by 
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members  of  the  applicant's  family  and 
the  applicant's  relatives,  unless  it  is 
established  that  there  is  no  direct  or 
indirect  business  relationship  between 
or  among  them. 

Oklahoma  proposes  to  revise  its  rules 
pertaining  to  the  kinds  of  data  collected 
and  the  results  furnished  to  the  SOAP 
program  administrator  at  (1)  Section 
795.9(b)(2)  to  include  the  geologic 
drilling  and  the  statement  of  the  results 
of  test  borings  or  core  samplings  for  the 
proposed  permit  area;  (2)  Section 
795.9(b)(3)  to  include  the  collection  of 
archeuiogical  information  required  by 
section  779.12(b)  and  any  other 
archeological  and  historical  information 
required  by  the  regulatory  authority, 
and  the  preparation  of  plans 
necessitated  thereby;  (3)  Section 
795.9(b)(4)  to  include  the  collection  of 
site-specific  resource  information  and 
production  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  and  other  environmental  values 
required  by  the  regulatory  authority 
under  §  780.16  and  any  other  applicable 
regulations;  (4)  Section  795.9(3)(5)  to 
include  pre-blast  surveys  if  requested 
under  ^  816.62(b):  and  (5)  Section 
795.9(3)(6)  to  include  the  development 
of  cross-section  maps  and  plans 
required  under  §  779  25. 

Oklahoma  proposes  to  revise  its  rules 
pertaining  to  the  applicant's  liability  at 
S§  795.12(a)  (2)  and  (3)  to  provide  that 
the  applicant  shall  reimburse  the 
Department  of  Mines  (Department)  for 
the  cost  of  SOAP  laboratory  services 
performed  pursuant  to  Part  795  if  the 
program  administrator  finds  that  the 
applicant's  actual  and  attributed  annual 
production  of  coal  for  all  locations 
exceeds  300,000  tons  during  any 
consecutive  12-month  period  either 
during  the  term  of  the  permit  for  which 
assistance  is  provided  or  during  the  first 
5  years  after  issuance  of  the  permit, 
whichever  period  is  shorter,  or  if  the 
permit  is  sold,  transferred,  or  assigned 
to  another  person  and  the  transferee's 
total  annual  and  attributed  production 
exceeds  the  300,000-ton  annual 
production  limit  during  any  consecutive 
12-month  period  of  the  remaming  term 
of  the  permit. 

III.  Public  C^omment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CPR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Oklahoma  program. 


1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaJung,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATTON 
CONTACT  by  400  p.m.,  c.d.t.,  October  12. 
1994.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  testify  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  All  such 
meetmgs  will  he  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  Usted  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732,15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4  PapeiMork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  etseq.). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  the  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 


V.  List  of  Subjects  in  30  CFR  Part  936 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  21. 1994. 

Russell  F.  Price, 

Acting  Assistant  Director.  Western  Support 
Center. 

[FR  Doc.  94-23822  Filed  &-26-94:  8:45  am] 
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30  CFR  Part  944 

Utah  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Utah 
regulatory  program  (hereinafter,  the 
'Utah  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Utah  rules  pertaining  to  the 
confidentiality  of  coal  exploration 
information.  The  amendment  is 
intended  to  revise  the  Utah  program  to 
be  consistent  with  the  corresponding 
Federal  regulations. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  m.d.t.,  October 
27,  1994.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  October  24,  1994.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  by  4:00  p.m..  m.d.t.. 
October  12,  1994.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Thomas  E.  Ehmett,  Acting,  Director, 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  Suite  1200,  Albuquerque,  New 
Mexico  87102. 


Utah  Coal  Regulatory  Program,  Division 
of  Oil.  Gas  and  Mining,  355  West 
North  Temple.  3  Triad  Center,  Suite 
350.  Salt  Lake  City,  Utah  84180-1203. 
Telephone:  (801)  538-5340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Ehmett.  Telephone;  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

/.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981.  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15.  944.16,  and 
944.30. 

//.  Proposed  Amendment 

By  letter  dated  September  9.  1994. 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-971). 
Utah  submitted  the  proposed 
amendment  in  response  to  the  required 
program  amendment  at  30  CFR 
944.16(a).  The  provision  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposes  to 
revise  is  Utah  Administrative  Rule 
(Utah  Admin.  R.)  645-203-200, 
Confidentiality. 

Specifically,  Utah  proposes  to  revise 
Utah  Admin.  R.  645-203-200  by 
inserting  language  to  specify  that  the 
Division  of  Oil,  Gas  £md  Mining 
(Division)  will  not  make  information 
available  for  pubUc  inspection,  if  the 
information  "concerns  trade  secrets  or  is 
privileged  commercial  or  financial 
information  relating  to  the  competitive 
rights  of  the  person  intending  to 
conduct  coal  exploration  or  that  the 
information  is  confidential  under  the 
standards  of  the  Federal  Act."  Utah  also 
proposes  to  delete  language  that  limited 
confidential  information  to  information 
"classified  as  being  protected,  private, 
or  controlled  under  the  Government 
Records  Access  and  Management  Act 
(GRAMA)  or  confidential  under  other 
applicable  State  or  federal  laws,  rules, 
or  regulations." 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  apphcable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 


adequate,  it  will  become  part  of  the 
Utah  program. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify-  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
m.d.t.,  October  12, 1994.  The  location 
and  time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  wqll  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  wTitten  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  1^866 
(Regulatory  Plarming  and  Review). 
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2.  Exeemtive  Ordt  \27m 

The  Department  of  the  Intarior  has 
conducted  the  reviews  raq^iired  by 
section  2  of  Executive  Order  12778 
(Civil  ftMtice  Reform }  and  has 
delermiTied  that  this  rufe  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  thirse 
standards  are  not  appbcable  to  the 
actual  language  of  State  regulatory 
programs  and  prograni  amendments 
since  each  such  pmgram  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  503  of 
SMCRA  (30  U.S.C.  1253  and  12350)and 
the  Federal  regulations  at  30CFR 
730  11,  732.15,  and  732.17(hl(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implHOienting  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

3.  National  Environmnntal  PoJicv  Act 
No  environmental  impact  statement  is 

required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332t2)(C)). 

4.  Paperwork  R«rktction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
dotemiined  that  this  rule  will  not  have 
a  significant  econoniic  impa<t  on  a 
substantia)  mnnber  of  .small  entities 
under  the  Regulatory  Flexibility  Act  (5 
use.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  baaed 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  .State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  asi^umptions  for  the 
counterpart  Fedtral  regulations. 


V.  List  of  SofafMrti  in  uaYK  H.»rt  944 

Intergovernmental  relations,  Surface 
mining^.  LTiideigionnd  mining. 

Dated:  Septembar  16,  1394. 
RusmII  F.  Price, 

Acting  Assistant  DirftcTor.  Western  Support 
Center. 
jFR  Doc.  94-23824  Filed  9^26-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-a4-ll01 

Drawbridge  Operation  Regulations; 
For*  Rivw,  MA 

agency:  Coast  Guard.  OOfT. 

ACnONc  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
governing  the  Qunicy  Weymouth  Bridge 
over  the  Fore  River  at  mile  3.5  between 
Quincy  and  Weymouth,  Massachusetts. 
This  chaage  will  restrict  the  exemption 
in  the  existing  regulations  which 
(>ermits  all  commercial  vessels  to  obtain 
bridge  openings  during  vehicular  trafEc 
rush  hours.  This  proposed  regulation 
will  permit  bridge  openings  only  for 
self-propelled  vessels  greater  than 
10,000  gross  tons  during  the  two  rush 
hour  periods.  This  change  is  expected  to 
alleviate  some  of  the  traffic  congestion 
caused  when  the  bridge  opens  during 
rush  hour. 

DATES:  Comments  must  be  received  on 
or  before  November  28.  1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (obr),  First  Coast 
Guard  District,  Captain  John  Foster 
Williams  Federal  Building,  408  Atlantic 
Ave..  Boston.  MassachuMtts  02110- 
3350.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
by  appointment  at  the  Captain  John 
Foster  Williams  Federal  Building,  Room 
628,  408  Atlantic  Avenue.  Boston. 
Massachusetts.  Normal  office  hours  are 
between  6:30  a.m.  and  3  p.m..  Monday 
through  Friday,  excspt  holidays. 
Comments  may  also  be  hand-delivened 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACr. 
William  C.  Heming.  Bndge 
Administrator.  First  Coast  Guard 
District,  (212)  668-7170. 

SUPPLEMPfTARV  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 


submitting  written  vievirs,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGDO 1-94-1 10).  specify  the  section  of 
this  proposal  to  which  each  comment 
applies,  and  give  reasons  for  each 
comment.  The  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying  and  electronic 
filing.  If  not  practical,  a  second  copy  of 
any  bounded  material  is  requested. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received 
should  enclose  a  stamped  self-addressed* 
postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period  and  may  change  this  proposal  in 
light  of  the  comments  received.  Tlie 
Coast  Guard  plans  no  public  bearing. 
Persons  may  request  a  public  hearing  by 
writing  to  the  Commander  (obr).  First 
Coast  Guard  District  under  AOORESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  bold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  tliis  notice  are  Mr. 
John  McDonald,  First  Coast  Guard 
District  Bridge  Branch,  Project  Manager 
and  Lieutenant  Commander  F.J.  Kermey. 
First  Coast  Guard  District  Legal  Office. 
Project  Counsel. 

Background  and  Purpose 

Requests  have  been  received 
proposing  a  change  to  the  present 
operating  regulations  in  33  CFR  117.62T 
which  state  that  the  Quincy  Weymouth 
Bridge  need  not  be  opened  from  6:30 
a.m.  to  9  a.m.  and  4:30  p.m.  to  6:30  p.m. 
Monday  through  Friday.  However, 
commercial  vessels  are  exempt  from  the 
two  vehicular  rush  hour  closed  periods 
in  the  existing  regulations  and  can  have 
the  bridge  opened  on  signal  at  any  rime. 
Traffic  delays  result  whenever  the 
draws  open  during  the  morning  and 
evening  rush  hours.  This  proposed  rule 
will  change  the  wording  to  allow  only 
tide  dependent  self-propelled  vessels 
greater  than  10,000  gross  tons  to  obtain 
a  bridge  opening  during  the  two  rush 
hour  closed  periods.  By  further  limiting 
,  the  number  of  rush  hour  openings,  this 
change  to  the  regulations  should 
provide  relief  from  the  traffic  delays 
created  when  the  draws  are  opened 
during  the  two  closed  periods  while  still 
meeting  the  needs  of  navigation. 


UMI 


Discussion  of  Proposed  Amendments 

The  Quincy  Weymouth  Bridge  over 
the  Fore  River  between  Quincy  and 
Weymouth  has  a  vertical  clearance  of 
33'  above  mean  high  water  (MHW)  and 
43'  above  mean  low  water  (MLW).  The 
channel  depth  is  35'  at  mean  low  water. 
The  pilots  of  the  vessels  greater  than 
10,000  gross  tons  must  transit  through 
the  bridge  at  or  near  the  high  tide  for 
safety  reasons.  The  Fore  River  channel 
width,  turns,  cross  currents  and  the 
width  of  the  bridge  present  a  safety  risk 
to  the  larger  vessels,  transiting  at  high 
tide  with  a  favorable  current  reduces  the 
risk  of  allisions  and  groundings. 

The  current  regulations  for  the 
Quincy  Weymouth  Bridge  are  tliat  the 
draws  need  not  be  opened  from  6:30 
a.m.  to  9  a.m.  and  4:30  p.m.  to  6:30  p.m. 
Monday  through  Friday  except  holidays 
observed  in  the  locality. 

Traffic  delays  during  the  rush  hours 
were  frequent  due  to  the  commercial 
-beirge  and  tug  traffic  requesting  bridge 
openings.  The  Coast  Guard  held  several 
meetings  with  local  officials,  CITGO 
Petroleum  Corporation,  and  marine 
interests  to  discuss  safety  issues, 
economic  impacts  and  possible 
solutions  to  the  vehicular  traffic 
problems  in  the  Quincy  Weymouth  area. 
A  voluntary  agreement  resulted  that 
allowed  only  tide  dependent,  self- 
propelled  vessels  greater  than  10,000 
gross  tons  to  obtain  bridge  openings  at 
any  time  including  the  rush  hour 
periods.  This  voluntary  action  has  been 
successful  in  alleviating  traffic  delays 
resulting  from  bridge  openings  during 
the  rush  hours.  The  Coast  Guard 
proposes  to  change  the  regulations  to 
make  permanent  the  voluntary 
agreement,  and  will  specifically  state 
that  only  self-propelled  vessels  greater 
than  10,000  gross  tons  may  pass  through 
the  bridge  during  rush  hours.  The 
existing  rush  hour  time  periods  6:30 
a.m.  to  9  a.m.  and  4:30  p.m.  to  6:30  p.m. 
stated  in  the  existing  regulations  will  be 
retained.  The  provision  in  the  existing 
regulations  for  the  passage  of  public 
vessels  of  the  United  States,  state  or 
municipal  government  vessels  through 
the  draw  at  any  time  is  now  published 
at  33  CFR  117.31  as  a  requirement  for 
all  bridges  in  the  United  States. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
executive  order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  If  has  been  exempted  from  review 
by  the  office  of  management  and  budget 
under  that  order.  It  is  not  significant 
under  the  regulatory  policies  and 


procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulator}'  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  fact  that  the  regulation  will 
not  prevent  the  mariners  from  passing 
through  the  Quincy  Weymouth  Bridge 
but  just  require  mariners  to  plan  their 
transits  around  the  two  closed  periods 
and  the  high  tide. 

Small  Entities 

Under  the  Regulator}'  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
The  Coast  Guard  will  accept  comments 
on  the  economic  impact  on  small 
entities,  in  connection  with  this 
proposal  for  a  permanent  change  to  the 
regulations  where  indicated  under 
ADDRESSES. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  rule  does  not  raise  sufficient 
federalism  implications  to  warrant 
preparation  of  a  federal  assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g(5) 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  Statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 .  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1  46:  33 

CFR  1.05-l(g). 

2.  Section  117.621  is  revised  to  read 
as  follows: 

§117.621    Fore  River. 

The  draw  of  the  SR3A  bridge,  mile  3.5 
between  Quincy  Point  and  North 
Weymouth,  shall  open  on  signal,  except 
that: 

(a)  From  6:30  a.m.  to  9  a.m.  and  4:30 
p.m.  to  6:30  p.m.  Monday  through 
Friday,  except  holidays  observed  in  the 
locality,  the  draw  need  not  be  opened. 

(b)  The  draw  shall  open  on  signal  at 
all  times  for  self-propelled  vessels 
greater  than  10,000  gross  tons. 

Dated:  Septeraber  13,  1994. 
J.L.  Linnon. 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 
|FR  Doc  94-23895  Filed  9-26-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  128  NJ-13-1-6104b; 
FRL-5051-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Jersey 
Ozone  State  Implementation  Plan 
Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Jersey  related  to  development  of 
reasonably  available  control 
technologies  for  all  source  categories  of 
volatile  organic  compounds  for  which 
EPA  has  issued  a  control  techniques 
guideline  document.  In  the  final  rules 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
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Hnal  rule  will  b«  withdrawn  and  all 
public  comnMOts  received  will  b« 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule  The  EPA 
will  not  institute  a  second  commmit 
period  on  this  proposed  rule.  Any 
parties  interested  in  commenting  on  this 
proposed  rule  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  on 
or  before  October  27.  1994. 
ADDRESSES:  All  commeoti  sbauld  be 
addressed  to:  William  |.  Muscyneki. 
Deputy  Reftional  Admiaistratov, 
Environmental  Protection  Agency. 
Region  11  Office.  26  Federal  Plaza.  New 
York.  New  York  10278. 

Copies  of  the  State  submittal  are 
available  at  the  following  addresses  for 
inspection  duriog  normal  business 
hours: 

Enviromnental  Protection  Agency. 
Region  li  OfSce,  Library.  26  Federal 
Plaza,  room  402.  New  York.  New  York 
10278. 

New  Jersey  Department  of 
Environmental  Ptotection.  Biu-eau  of  Air 
Quality  Planning.  401  East  State  Street, 
CN027,  Trenton,  New  Jersey  08625. 
FOR  FURTHER  INFORMATIOH  CeWTACT 
Raymond  Wrtmer.  (Ihiff.  Statp 
Implementation  Plan  Section.  Air 
Programs  Branch.  Environmental 
Protection  Agency.  26  Federal  Plaza, 
room  1034A.  New  York.  New  York 
10278.  (212)264-2517. 
SUPm,EMCNTARV  INFORMAHOM:  For 
additional  information  s»hj  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register 

Dated:  July  26.  1994 
VVilliam  |.  Muszynski.  P.E.. 
Deputy  Regional  Adminislmlor 
jKR  Doc  94-23694  Filed  9-26-94:  8:45  am] 
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40  CFR  Part  86 
(FRL-6080-6] 

Supplemental  Notice  of  Proposed 
Rulemaking  on  Ozone  Transport 
Commission;  Emission  VeMcie 
Program  for  the  Northeast  Ozone 
Transport  Region 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnOM:  Correction  to  Supplemental 
Notice  of  Proposed  Rulemaking. 

summary:  The  SNPRM  which  was 
published  on  Thursday,  September  22, 
1994  at  59  FR  48664  referencing  Qve 
working  days  aiter  publication  as  the 
deadline  to  request  a  hearing,  is 
amended  as  follows:  EPA  will  hold  a 
public  bearing  on  the  Supplemental 
Notice  of  Proposed  Rulemaking  if  one  is 


requested  by  12:00  p.m.  Wednesday. 
Septeiaber  28.  1994.  The  hearing.,  if 
requested,  would  begin  at  9:00  a.in.  and 
continue  until  all  commeaters  have  an 
opportunity  to  testify.  The  hearing,  if 
requested,  will  be  held  in  U.S.  EPA 
Auditorium  at  401  M  Street,  SW..  in 
Washington.  DC 

OAfCS:  The  hearing,  i£  requesteds  would 
be  held  on  Thursday,  Sefvtaiaber  29 
beginning  at  900  a.xn.  in  the  U.S.  EPA 
Auditoniun  at  401  M,  Street,  SW., 
Washington,  DC. 

ADDRESSES:  The  hearing,  if  requested. 
will  be  held  in  Washington.  DC 
Written  comments  should  be  submitted 
(in  duplicate  if  possible)  to  the  Air 
Docket  (see  address  below).  Copies  of 
information  relevant  to  this  matter  are 
available  for  inspection  in  pubUc  docket 
A-94-11  at  the  Air  Docket  (LE-131)of 
the  EPA.  room  M-1500.  401  M  Street 
SW..  Washington.  DC  204*0.  tek  (202) 
260-7548.  between  the  hours  of  8:00 
a.m.  to  4  00  p.m  .  on  Monday  through 
Friday 

FOR  RMTHER  INFORMATtOM  COMTACT: 
Michael  Shields,  Office  of  Mobile 
Sources.  US  EPA.  401  M  Street.  SW  . 
Washington.  DC  20460,  tel.  (202)  280- 
345a 

Dated:  September  22.  1994. 
Richard  D.  Wilson. 
Deputy  Assistant  Administrator. 
IFR  Poc  94-23917  Filed  9-2»-94;  8:45  am) 
■ILUNO  coot 


FEDERAL  COMMUNICATIONS 
COMMiSSION 

47  CFR  Part  90 

(GN  Dochet  Ho.  94-90:  DA  »4-l0t2I 

Private  Land  M;*-   *•  f^,T6<o  S'^r/i  ,»~'^ 
Eligibility  for     :.-^(.  j"Z(h1  N*cbi:e  "..gio 
Services  arr".  R;iciio  S*-n/ices  in  the 
220-222  MHz  Band 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 

SUMMARY:  On  August  2.  1994.  the 
Commission  i^leased  a  Notice  of 
Proposed  Rule  Making,  FCC  94-202, 
concerning  private  land  mobile  radio 
services.  This  Order  extends  the 
deadlines  for  comments  and  reply 
comments  in  this  proceeding  in 
response  to  a  request  filed  by  American 
Mobile  Telecommunications 
Association.  This  extension  will  provide 
interested  parties  enough  time  to 
complete  their  tevicw  and  submit 
meaningful  comments  on  the  issues  we 
raised  in  this  proceeding. 


DATES:  Comments  must  be  filed  on  or 
before  October  5,  1994,  and  reply 
comments  must  be  f^led  on  or  before 
October  20.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
McNeil,  Private  Radio  Bureau.  L.and 
Mobile  and  Microwave  Division.  (202) 
634-.'44  * 

SUPPLEMENTARY  INFORMATION:  A 
summary  of  the  Notice  of  Proposed  Rule 
Making  in  this  docket  was  published  in 
the  Federal  Register  on  August  18.  1994 
(59  FR  42563). 

Order 

Adopted:  .September  16.  1994. 
Released  September  16.  1994 

In  the  Vfatter  of:  Eligibility  for  the 
Specialized  Mobile  Radio  Services  and  Radio 
Services  in  the  220-222  MHz  Land  Mobile 
Rand  and  Use  of  Radio  Dispatch 
Communications. 

By  the  Chief.  Private  Radio  Bureau; 

1.  On  September  8.  1994.  American 
Mobile  Telecommunications 
Association.  Inc.  ("ANfTA")  filed  a 
Motion  For  Extension  Of  Time  regarding 
the  time  for  filing  Comments  and  Reply 
Comments  in  the  above-entitled 
proceeding.  AMTA  requests  that  the 
Commission  extend  the  deadlines  for 
filing  comments  and  reply  comments 
from  September  21.  1994  and  October  6, 
1994  to  October  21,  1994  and  November 
7.  1994  respectively.  RAM  Mobile  Data 
USA  Limited  Partnership  ("RMD")  has 
filed  an  opposition  to  AMTA's  request. 

2.  AMTA  asserts  that  the  rule  changes 
proposed  in  this  proceeding,  if  adopted, 
would  fundamentally  affect  the  wireless 
industry  and  the  regulatory 
environment  in  which  AMTA's 
members  operate.  ANTTA  seeks  an 
extension  of  time  so  that  it  may  evaluate 
these  proposals  in  light  of  the 
Commissions  recently  adopted  Third 
Report  and  Order  in  GN-Docket  No.  93- 
252,  which  establishes  new  technical, 
operational,  and  Hcensing  rules  for 
commercial  mobile  radio  services 
(CMRS).i  AMTA  observes  that  the  text 
of  the  CMRS  Order  has  not  yet  been 
released  and  requests  that  piarties  have 
the  opportunity  to  review  the  text  so 
that  they  can  assess  the  substantive 
impact  of  the  CMRS  Order  on  the  issues 
raised  in  this  proceedirw.^ 

3.  RMD  opposes  AMTA's  extension 
request  on  the  grounds  that  it  could 
delay  disposition  of  a  pending  waiver 
petition  submitted  by  RMD  to  waive  the 
wireline  restriction.  RMD  also  argues 
that  a  delay  would  be  inconsistent  with 
the  Commission's  overall  goal  of 


establishing  regulatory  parity  between 
SMRs  and  competing  CMRS  provider.s.^ 

4.  We  find  that  the  public  interest 
would  be  served  by  granting  a  short 
extension  so  that  interested  parties  have 
the  opportunity  to  assess  the  impact  of 
the  CMHS  Order  on  the  issues  raised  in 
this  proceeding.  We  agree  with  RMD, 


•KM!)  Opposition  at : 


however,  that  undue  delay  in  this 
proceeding  should  be  avoided.  We 
therefore  conclude  that  a  two-week 
extension  of  the  comment  and  reply 
deadlines  is  appropriate. 

5.  Accordingly,  it  is  ordered,  pursuant 
to  §  1.46  of  tlie  Commission's  Rules,  47 
CFR  1.46,  that  the  deadline  for  filing 
initial  comments  in  this  proceeding  is 
extended  from  September  21,  1994  to 


October  5, 1994.  and  that  the  deadline 
for  filing  reply  comments  is  extended 
from  Ck;tober  6,  1994  to  October  20. 
1994. 

Fe<i(^r&l  Cctmnuinications Commission. 
Ralph  A.  Haller. 
Chief.  Private  Radio  bureau. 
[FK  IX.C.  94-23836  Filed  9-26-94;  8:45  ami 
BltUNG  CODE  6712-01-M 


'  TTilrrf  Report  and  Order.  GN  Dochrt  No  93-252. 
FCC  94-212.  adopted  Augutt  9,  19S4,  releuM 
pending  (CMRS  Order). 

»AMTA  Motion  at  4. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  of 
proposed  rules  that  are  appiicabie  to  the 
puOlic  Notices  o(  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttwrity.  (iling  of 
petitions  and  appttcations  and  agency 
statements  of  organization  and  furKticns  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 
[FES  94-30) 

Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Exxon  Vaidez 
Oil  Spill  Restoration  Plan 

AGENCIES:  Forest  Service.  Department  of 
Agriculture,  and  the  Office  of  the 
Secretary.  Department  of  the  Inferior. 
National  Marine  Fisheries  Service, 
National  Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce  is  a  cooperating  agency. 
ACTION:  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  the  Exxon  Vaidez  Restoration  Flan. 

SUMMARY:  On  behalf  of  the  Exxon 
Vaidez  Tmstee  Council,  the  Department 
of  Agriculture.  Forest  Service 
announces  the  availability  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  Exxon  Vaidez  Oil  Spill 
Restoration  Plan.  The  responsible 
official  for  the  preparation  of  the  FEIS 
is  the  Regional  Forester.  Phil  Janik.  The 
Restoration  Plan  will  establish 
management  direction  and  guide  all 
natural  resource  restoration  activities 
covered  by  the  civil  settlement  to  the 
Exxon  Vaidez  oil  spill. 
DATES:  It  is  anticipated  that  a  decision 
will  be  made  on  the  Restoration 
Program  approximately  ,10  days  after 
publication  of  the  Notice  of  Availability 
by  the  Environmental  Protection  Agency 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  a  Summary  of  the 
FEIS  or  copies  of  the  FEIS  itself  are 
available  on  request  from  the  Oil  Spill 
Public  Information  Office,  645  G.  Street. 
Anchorage,  Ala.ska,  99501.  Phone 
number  (907)  278-6008  or  within 
Alaska  (800)  478-7745.  outside  Alaska 
(800)  283-7745.  Copies  also  will  be  sent 


to  public  libraries  in  Anchorage,  Juneau, 
Fairbanks,  Vaidez,  Cordova,  Kodiak. 
Homer,  and  Seward,  Alaska. 

SUPPLEMENTARY  INFORMATION: 

A.  Introduction 

On  October  8.  1991.  a  federal  court 
approved  settlement  between  the  State 
and  Federal  Governments  and  Exxon 
under  which  Exxon  will  pay  $1  billion 
in  criminal  restitution  and  civil 
damages  to  the  governments.  The  State 
and  Federal  Trustees  will  receive  $900 
million  in  civil  damages  from  Exxon 
over  the  10  years.  The  funds  are  to  be 
used  to  restore  to  their  pre-spill 
condition  the  natural  resources  and  the 
services  they  provide,  injured  by  the 
Exxon  Vaidez  oil  spill.  This  includes 
the  restoration  of  any  natural  resources 
injured,  lost  or  destroyed  and  the 
services  provided  by  that  resource  or 
which  replaces  or  substitutes  for  the 
injured,  lost  or  destroyed  resource  and 
affected  services.  Restoration  includes 
all  phases  of  injury  assessment, 
restoration,  replacement,  and 
enhancement  of  natural  resources,  and 
acquisition  of  equivalent  resources  and 
services. 

All  decisions  about  restoration  and 
uses  of  restoration  funds  are  made  by 
six  natural  resources  Trustees,  three 
Federal  and  three  State.  The  three 
Federal  Trustees  are:  The  Administrator 
for  the  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the 
Secretaries  of  the  Department  of 
Agriculture  and  of  the  Interior.  The 
three  State  Trustees  are:  The 
Commissioners  of  Fish  and  Game,  and 
Environmental  Conservation,  and  the 
Attorney  General.  A  Trustee  Council, 
located  in  Alaska,  composed  of  the  three 
State  Trustees  and  designees  of  the  three 
Federal  Trustees,  is  responsible  for 
decisions  relating  to  the  as-sessment  of 
injuries,  uses  of  the  restoration  funds, 
and  allYestoration  activities  including 
the  preparation  of  a  Restoration  Plan. 

On  April  10.  1992  (57  FR  12473- 
12475)  on  behalf  of  the  Exxon  Vaidez 
Trustee  Council,  the  Forest  Service 
published  a  Notice  of  Intent  to  prepare 
an  EIS  on  the  Restoration  Plan.  This  was 
later  revised  on  January  14,  1994  (59  FR 
2352-2353). 

The  Trustee  Council  released  a  Draft 
Restoration  Plan  in  November  1993, 
which  was  the  proposed  action  for  the 
analysis  conducted  in  the  FEIS.  The 


Draft  Environmental  Impact  Statement 
(DEIS)  was  released  for  public  comment 
on  June  17,  1994  (59  FR  31191)  followed 
by  a  45-day  comment  period  ending  on 
August  1,  1994. 

B.  Comments 

The  comment  period  on  the  DEIS  was 
45  days  from  the  date  the 
Environmental  Protection  Agency's 
notice  of  availability  appears  in  the 
Federal  Register.  During  the  comment 
period  for  the  DEIS  public  meetings 
were  held  on  the  following  dates  at  the 
loc:ations  shown: 

June  27.  1994 — Anchorage.  AK 
June  29.  1994— Seward.  AK 
July  1.  1994— Homer,  AK 
July  5,  1994— Kodiak,  AK 
July  7,  1994— Cordova,  AK 
July  19,  1994— Vaidez,  AK 

In  addition,  a  teleconference  was  held 
on  July  20.  1994.  Opportunities  for 
involvement  were  provided  in  the 
following  communities: 

Akhiok 

Chignik 

Chignik  Lagoon 

Chignik  Lake 

Cordova 

Fairbanks 

Homer 

Ivanof  Bay 

Juneau 

Karluk 

Kodiak 

Larsen  Bay 

Nanwaiek 

Old  Harbor 

Ouzinkie 

Perryville 

Port  Graham 

Port  Lions 

Seldovia 

Seward 

Soldotna 

Tatitiek 

Vaidez 

VVhittier 

Dated:  September  21. 1994. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks,  Department  of  the  Interior. 

Dated:  September  19,  1994. 
Phil  Janik. 

Regional  Forester,  Alaska  Region,  Forest 
Service.  Department  of  Agriculture. 
jFR  Doc.  94-23782  Filed  9-26-94;  8:45  ami 
BILLING  COOC  341»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Import  Limitation;  Country  of  Origin 
Quota  Adjustment 

AGENCY:  Foreign  Agricultural  5>er\'i(*. 

USDA. 

ACnOH:  Notice  of  country  of  origin 

adjustment  for  certain  chocolate  crumb 

from  Australia. 

SUMMARY:  This  notice  adjusts  the 
country  of  origin  for  the  quota  quantity 
of  t:hot:olate  crumb  containing  over  5.5 
pert;ent  of  butterfat  (except  for  retail) 
assigned  to  Australia. 
EFFECTIVE  DATE:  September  30.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Warsack,  Dairx-  Import  Quota 
Manager.  Import  Policies  and  Trade 
Analysis  Division,  Foreign  Agricuhural 
Service.  Room  5531  South  Building, 
Department  of  Agriciihure,  Washington, 
U.C.  20250-1000  or  telephone  at  (202) 
720-2916. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  under 
Executive  Order  12866  and 
Departmental  Regulation  1512-1  and 
has  been  determined  not  to  be  a 
significant  regulatory  action  since  it  will 
not  have  any  of  the  significant  effects 
specified  in  that  order.  Furthermore,  to 
the  extent,  if  any.  that  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601)  apply  to  this  notice,  the 
Administrator.  Foreign  Agricultural 
Ser\'ice.  hereby  certifies  tiiat  this  notice 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  adju.stment  of  the  country- 
of  origin  from  which  the  quota  article 
specified  herein  may  be  entered  does 
not  restricl  the  ability  of  importers  to 
import  this  quota  article,  but  only 
permits  1,750,000  kilograms  of  the 
article  allocated  to  Australia  to  be 
imported  from  certain  other  countries. 

Notice 

Subchapter  IV  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  contains  import 
limitations  imposed  on  certain  dairy 
products,  including  certain  chocolate 
crumb.  U.S.  note  3(a)(iii)  of  subchapter 
IV  of  chapter  99  of  the  HTS  permits  the 
reallocation  of  the  quota  quantity  of  a 
dairy  article  listed  in  chapter  99  among 
the  countries  of  origin  specified  for  a 
given  article  if  it  is  determined  that  the 
quotii  quantity  assigned  to  a  particular 
country  is  not  likely  to  be  entered  from 
that  country  within  a  given  calendar 
year.  I  hereby  determine  that  it  is  not 
likely  that  1.750.000  kilograms  of 
chocolate  crumb  containing  over  5.5 


percent  butterfat  specified  in  HTS 
subheading  9904.10.63  for  Australia 
will  be  entered  from  that  country  during 
calendar  year  1994. 

Notice  is  hereby  given  that  1.750.000 
kilograms  of  chocolate  crumb 
containing  over  5.5  percent  butterfat 
specified  in  HTS  subheading  9904.10.63 
for  Au.stralia  may  be  imported  from 
Au.stralia,  Ireland,  the  Netherlands.  New 
Zealand  and  the  United  Kingdom  for  the 
rcnnainder  of  the  1994  quota  year. 

The  entire  quota  quantity  for  HTS 
subheading  99U4. 10.63  will  revert  to 
Au.stralia  on  January  1. 1995. 

Issued  at  Washington.  D.C.  this  21st  day  of 
Septemb«!r1994. 
Christopher  E.  Goldthwaii. 

Acting  Administnitor.  Foreign  Agricultural 
Service. 

(FR  Doc.  94-23855  Filed  9-26-94;  8:45  am] 

BILUNG  CODE  3410-10-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Alasica  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  die  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Alaska  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  3:30  p.m.  on  October  27. 
1994.  at  the  Anchorage  Hilton.  500  West 
Third  Avenue,  Anchorage.  Alaska 
99501.  The  purpose  of  the  meeting  is  to 
plan  future  program  activities  and 
discuss  civil  rights  issues  in  the  State. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rosalee  Walker 
or  Philip  Montez.  Dirertor  of  the 
Western  Regional  Office.  213-894-3437 
(TDD  213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  September  19. 
1994. 

Carol-Lre  Hurley, 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  94-23801  Filed  9-26-94;  8:45  am) 

BtLUtW  CXX)E  6335-01-P 


Agenda  and  Notice  of  Public  Meeting 
of  the  Connecticut  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Conne<:ticut  Advisory  Committee  to  the 
Commission  will  be  convened  at  2:00 
p.m.  and  adjourn  at  4:00  p.m.  on 
Tuesday,  October  18. 1994.  in  the  State 
Legislative  Office  Building.  Capitol 
Avenue.  Hartford,  Connecticut  06105. 
The  purpose  of  the  meeting  is  to  adopt 
a  proposal  for  a  1995  project  and  also 
to  release  Campus  Tensions  in 
Connecticut:  Searching  for  Solutions  in 
the  903. 

Persons  desiring  additional 
infonnation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Dr.  Ivor  J. 
Echols.  203-688-2009  or  John  I. 
Binklev.  Director  of  the  Eastern  Regional 
Office.  202-376-7533  (TDD  202-376- 
8116).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Datod  at  Washington.  DC.  September  19. 
1994. 

Carol-Lee  Hurley, 

Chief  Regional  Programs  Coordination  I  nit. 
IFR  Doc.  94-23800  Filed  9-26-94;  8:45  am] 

BILLtfNi  CODE  633t-OI-l> 


Agenda  and  Notice  of  Put>lfc  Meetir>g 
of  the  New  Mexico  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New- 
Mexico  Advisory  Committee  to  the 
Commission  will  convene  at  12:30  p.m. 
and  adjourn  at  6:00  p.m.  on  October  28. 
1994.  at  the  San  Juan  College.  4601 
College  Boulevard.  Farrainglon.  New 
Mexico  87402.  The  purpose  of  the 
meeting  is  to  discuss  dvil  rights  and 
race  relations  issues  in  northwestern 
New  Mexico. 

Persons  desiring  additional 
infonnation,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Emma 
Armendariz  or  Philip  Montez.  Director 
of  the  Western  Regional  Office,  213- 
894-3437  (TDD  213-694-0508). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
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services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DG.  September  19. 
1994. 

Can>l-Le«  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
jFR  Doc.  94-23802  Filed  9-26-94;  8:45  ami 
BILUNO  CODE  »}3fr-«1-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0922940] 

Marine  Mammals;  Pinniped  Removal 
Authority 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  establishment  of  a 

Pinniped-Fishery  Interaction  Task  Force 

and  notice  of  first  public  meeting. 

SUMMARY:  NMFS  announces  the 
establishment  of  a  Pinniped-Fishery 
Interaction  Task  Force  (Task  Force)  on 
the  sea  lion/steelhoad  conflict  at  the 
Ballard  Locks  in  Seattle.  VVA.  The  Task 
Force  is  being  established  pursuant  to 
section  120  of  the  Marine  Mammal 
Protection  Act  (MMPA),  as  recently 
amended.  Section  120  of  the  MMPA  sets 
forth  a  process  for  consideration  of 
intentional  lethal  taking  of  individually 
identifiable  pinnipeds  that  are  having  a 
significant  negative  impact  on 
salmonids  that  migrate  through  the 
Ballard  Locks  in  Seattle.  The  first  Task 
Force  meeting,  which  is  open  to  the 
public,  coincides  with  the  date  of 
establishment  of  the  Task  Force. 
DATES:  The  first  public  meeting  of  the 
Task  Force,  is  scheduled  for  September 
30.  1994.  at  10:00  a.m. 
ADDRESSES:  The  Task  Force  meeting 
will  be  held  in  the  Auditorium, 
Building  9,  at  NOAA's  Western  Regional 
Center.  7600  Sand  Point  Way  NE.  in 
Seattle.  WA. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  Northwest  Region,  206-526- 
6143  or  Ken  Hollingshead.  Office  of 
Protected  Resources.  301-713-2055. 
SUPPLEMENTARY  INFORMATION:  NMFS 

received  an  application  from  the  State  of 
Washington  on  July  12.  1994.  to 
consider  the  lethal  removal  of  California 
sea  lions  that  are  depredating  a  wild  run 


of  winter  steelhead  as  they  migrate 
through  the  Ballard  Locks.  In 
accordance  with  the  process  set  forth  in 
section  120  of  the  MMPA.  NMFS 
determined  that  the  State's  application 
provided  sufficient  evidence  to  warrant 
establishment  of  a  Task  Force  to 
consider  authorizing  the  intentional 
lethal  taking  of  California  sea  lions  that 
prey  on  wild  winter-run  steelhead  that 
migrate  through  the  Ballard  Locks  in 
Seattle.  WA.  Notice  of  receipt  and 
acceptance  of  the  State's  application, 
along  with  an  explanation  of  the  process 
set  forth  in  section  120  of  the  MMPA, 
was  published  in  the  Federal  Register 
on  August  2.  1994  (59  FR  39325)  with 
a  request  for  public  comments.  The 
public  comment  period  closed  on 
September  10.  1994.  and  approximately 
100  public  comments  were  received. 

NMFS  announces  that,  effective 
September  30. 1994.  the  Pinniped- 
Fishery  Interaction  Task  Force  is 
established  and  will  have  60  days  (in 
accordance  with  section  120  of  the 
MMPA)  or  until  November  30.  1994  to 
develop  and  submit  its 
recommendations  to  NMFS.  The  Task 
Force  will  have  21  members  consisting 
of  scientists  who  are  knowledgeable 
about  the  sea  lion/steelhead  confiict. 
representatives  of  conservation  and 
fishing  community  organizations,  the 
State.  Indian  tribes,  NOAA  and  other 
Federal  agencies  involved  in  the  confiict 
at  the  Locks. 

The  Task  Force  is  to  review  the  public 
comments  received  in  response  to  the 
Federal  Register  document  and 

fiertinent  factual  information  on  the  sea 
ion/steelhead  interaction  and  within  60 
days: 

1.  Recommend  to  NMFS  whether  to 
approve  or  deny  the  proposed 
intentional  lethal  taking  of  pinnipeds, 
along  with  the  recommendation  a 
description  of  the  specific  pinniped 
individuals,  the  proposed  location, 
time,  and  method  of  such  taking,  criteria 
for  evaluating  the  success  of  the  action, 
and  the  duration  of  the  intentional 
lethal  taking  authority:  and 

2.  Suggest  non-lethal  alternatives,  if 
available  and  practicable,  including  a 
recommended  course  of  action. 

All  meetings  will  be  open  to  the 
public,  but  the  public  will  not  be 
allowed  to  discuss  or  debate  issues  with 
the  Task  Force  at  its  meetings.  However, 
NMFS  does  intend  to  have  a  pre- 
designated.  limited  amount  of  time  at 
the  Task  Force's  first  meeting  to  allow 
the  public  to  provide  new  or  relevant 
information  that  may  assist  the  Task 
Force  in  its  deliberations.  Subsequent 
meetings  will  be  determined  by  the  Task 
Force  during  its  deliberations.  Public 
notice  of  subsequent  meetings  of  the 


Task  Force  will  be  announced  through 
NOAA  Press  Releases.  The  public  may 
call  the  NOAA  Public  Affairs  Office  in 
Seattle  at  206-526-6046  to  obtain  more 
detailed  information  on  the  Task  Force 
meeting  dates,  times  and  locations. 

In  addition,  in  accordance  with 
section  1 20  of  the  MMPA .  the  Task 
Force  may  need  to  meet  again  after 
January  of  1995  to  discuss  the 
effectiveness  of  its  recommended 
actions  after  implementation. 
Specifically,  the  MMPA  requires  that 
the  Task  Force  evaluate  the 
effectiveness  of  the  permitted 
intentional  lethal  taking  or  alternative 
actions  implemented.  If  implementation 
is  ineffective  in  eliminating  the 
interaction  problem,  the  Task  Force 
shall  recommend  additional  actions.  If 
the  implementation  is  effective,  the 
Task  Force  shall  so  advise  NMFS  and 
the  Task  Force  will  be  disbanded. 

In  considering  whether  the  State's 
application  should  be  approved  or 
denied,  the  Task  Force  is  to  consider: 

1.  Population  trends,  feeding  habits, 
the  lo<:ation  of  the  pinniped  interaction, 
how  and  when  the  interaction  occurs, 
and  how  many  individual  pinnipeds  are 
involved; 

2.  Past  efforts  to  nonlethally  deter 
such  pinnipeds,  and  whether  the 
applicant  has  demonstrated  that  no 
feasible  and  prudent  alternatives  exist 
and  that  the  applicant  has  taken  all 
reasonable  nonlethal  steps  without 
success; 

3.  The  extent  to  which  such 
pinnipeds  are  causing  undue  injury  or 
impact  to.  or  imbalance  with,  other 
species  in  the  ecosystem,  including  fish 
populations:  and 

4.  The  extent  to  which  such 
pinnipeds  are  exhibiting  behavior  that 
presents  an  ongoing  threat  to  public 
safety. 

NMFS  expects  the  Task  Force  to  strive 
to  reach  agreement  on  its 
recommendations.  To  enhance  this 
process.  NMFS  has  procured  the 
services  of  a  professional  facilitator  to 
chair  the  meetings  of  the  Task  Force. 
However,  if  consensus  is  not  achieved, 
the  Task  Force  should  have  each 
member  vote  on  the  controversial 
decisions  or  recommendations.  The 
Task  Force  recommendation  on  whether 
to  recommend  lethal  taking  and  other 
determinations  should  be  made  upon  a 
simple  majority  vote;  however,  the 
minority  view  should  be  provided  the 
opportunity  to  submit  its 
recommendations  in  writing  to  NMFS  at 
the  same  time  the  majority  view  is 
submitted.  The  basis  and  justification 
for  the  recommendations  and 
determinations  should  be  included  in 
the  Task  Force's  written 


recommendation.  The  Task  Force 
should  specifically  address  those 
considerations  outlined  above,  and  any 
other  considerations  used  by  the  Task 
Force  in  formulating  its 
recommendations.  Other  considerations 
may  include  the  likelihood  of  success  of 
the  proposed  or  recommended  action 
and  relationship  to  any  long-term 
solutions  to  the  interaction  problem. 

The  role  of  the  Task  Force  is  to 
provide  recommendations  to  NMFS;  the 
final  decision  on  whether  to  approve  the 
requested  lethal  removal  remains  with 
NMFS.  In  this  regard.  NMFS  has  asked 
the  Task  Force  to  fully  consider  and 
provide  recommendations  on  all  aspects 
of  the  interaction  problem,  including 
nonlethal  alternatives  and  steps  that 
should  be  taken  toward  a  long-term 
solution.  In  accordance  with  the  MMPA, 
upon  receipt  of  the  Task  Force's 
recommendations,  NMFS  will  have  30 
days  to  decide  whether  to  approve  or 
deny  the  State's  application  for  lethal 
removal.  Notice  of  the  final  decision 
will  be  published  in  the  Federal 
Register. 

Dated:  September  22,  1994. 
WUliam  W.  Fox,  Jr..  Ph.D., 

Director.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
jFR  Doc.  94-23990  Filed  9-26-94;  8:45  am) 
BILUNG  CODE  3S10-22-F 

[Docket  No.  940964-4264;  I.D.  081594C] 

Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council  (Council)  no 
longer  believes  that  the  Atlantic 
mackerel  fishery  will  require  the 
imposition  of  some  type  of  limited-entry 
management  system.  "Therefore,  August 
13,  1992,  is  no  longer  considered  a 
control  date  for  entry  into  the  Atlantic 
mackerel  fishery. 

EFFECTIVE  DATE:  September  27, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin.  Resource  Policy  Analyst. 
508-281-9104. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  preliminary  deliberation  of 
Amendment  5  to  Fishery  Management 
Plan  for  Atlantic  mackerel.  Loligo  and 
/y/ex  squid,  and  butterfish  fisheries 
(FMP).  the  Council  considered  limited- 
entry  management  measures  designed  to 
address  overfishing  and 
overcapitalization  in  these  fisheries.  A 


notice  announcing  an  August  13.  1992. 
control  date  for  each  of  the  three 
fisheries  was  published  in  the  Federal 
Register  (57  FR  36384.  August  13. 
1992).  The  intent  of  that  notice  was  to 
promote  public  awareness  of  potential 
eligibility  criteria  for  access  to  those 
fisheries  and  possible  imposition  of 
some  form  of  limited-entry  management 
regime. 

Recent  information  regarding  levels  of 
biomass.  fishing  effort,  and  catch  was 
presented  to  the  Council  on  July  13, 
1994.  This  information  indicated  that 
harvest  levels  for  the  squid  and 
butterfish  fisheries  are  approaching 
allowable  biological  catch  levels. 
Further,  the  combination  of  increased 
demand,  constant  production  capacity, 
and  decreasing  biomass  demonstrates 
that  the  possibility  of  overfishing  and 
overcapitalization  in  these  fisheries 
persists.  To  address  this  potential,  the 
Council  is  still  considering  a  limited- 
entry  system.  Thus,  a  control  date 
continues  to  be  necessary  to  discourage 
additional  entry.  The  Council  and 
NMFS  believe  that  the  previously 
announced  August  13, 1992,  control 
date  is  appropriate  for  the  squid  and 
butterfish  fisheries. 

The  data  also  indicated  that  Atlantic 
mackerel  catch  and  fishing  effort 
decreased  in  1993  and  1994  while  stock 
size  remained  fairly  constant.  Further, 
stock  biomass  estimates  are  extremely 
high.  Due  to  these  facts,  the  Council 
believes  that  the  Atlantic  mackerel 
fishery  will  not  require  a  limited-entry 
management  system  in  the  near  future. 
Therefore,  NMFS  armounces  the 
recision  of  the  August  13.  1992,  control 
date  with  respect  to  this  fishery. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  September  21. 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-23781  Filed  9-26-94;  8:45  am] 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Planning  and  Steering  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  October  19.  1994. 
from  9:00  a.m.  to  3:30  p.m..  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria,  Virginia.  This 
session  will  be  closed  to  the  public. 


The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN 
security.  The  entire  agenda  will  consist 
of  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretan-  of  the 
Navy  had  determined  in  writing  that  all 
sessions  of  the  meeting  shall  be  closed 
to  the  public  because  thev  concern 
matters  listed  in  552b(c)(i)  of  title  5. 
United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  LCDR,  D.  B.  Rich, 
Pentagon,  Room  4D534.  Washington,  DC 
20350.  Telephone  Number:  (703)  693- 
7248. 

Dated:  September  16. 1994  ■ 

L.  R.  McNees  ' 

LCDR.  !AGC.  USN 
(FR  Doc  94-23805  Filed  9-26-94;  845  ami 

BILUNG  CODE  3810-AE-F 


Record  of  Decision  for  the  Final 
Supplemental  Environmental  Impact 
Statement  (FSEIS)  for  Dredging  at  Pier 
D  of  the  Puget  Sound  Naval  Shipyard, 
Bremerton,  Washington 

Pursuant  to  section  102(2)  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  on 
Implementing  NEPA  Procedures  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  decision  to 
implement  the  final  supplemental 
environmental  impact  statement  (FSEIS) 
for  dredging  at  Pier  D  of  the  Puget 
Sound  Naval  Shipyard  (PSNS). 
Bremerton.  Washington.  This  decision 
updates  and  supplements  the  Record  of 
Decision  for  the  Final  Programmatic 
Environmental  Impact  Statement  for  the 
Fast  Combat  Support  Ship  (AOE-6 
Class)  U.S.  West  Coast  Homeporting 
Program  which  was  issued  on  March  10. 
1992. 

The  proposed  action  is  to  dredge  and 
make  structural  upgrades  at  Pier  D  of 
the  PSNS.  and  dispose  of  the  dredged 
material  in  federally  and  state  approved 
disposal  sites.  The  action  will  provide 
the  necessary  bathymetry  for  permanent 
berthing  for  up  to  two  AOE-6  Class 
ships  and  temporary  berthing  of  one  of 
the  largest  deep  draft  ships  already 
homeported  at  PSNS,  typically  an 
aircraft  carrier.  The  proposed  action  has 
been  developed  from  a  combination  of 
three  berthing  configurations  and  five 
disposal  options.  The  required  dredging 
quantity  is  approximately  105.000  cubic 
yards,  of  which  approximately  53,400 
cubic  yards  are  contaminated  and  are 
unsuitable  for  in-water  disposal.  The 
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disposal  method  is  a  mixed  mode  of 
operation  which  utilizes  an  upland 
facility  (landfill)  for  contaminated 
sediment  disposal  and  an  in-water  site 
for  disposing  of  clean  material.  The 
primary  upland  disposal  site  is  the 
Olympic  View  Sanitary  Landfill  (OVSL) 
about  10  miles  south  of  Bremerton.  The 
Roosevelt  Regional  Landfill  (RRL)  and 
Columbia  Ridge  Landfill  and  Re(.y<:ling 
Center  (CRLRC)  would  lie  used  as 
backup  in  the  event  of  unforeseen 
problems  at  OVSL.  Each  of  these 
landfills  is  currently  authorized  to 
accept  the  type  of  dredged  materials 
produced  by  this  proje<;t  which  have 
been  designated  unsuitable  for  in-water 
disposal  by  regulatory  agencies.  The 
primary  in-water  dispusol  site  is  the 
Puget  Sound  Dredge  Disposal  Analysis 
(PSDDA)  approved  Elliot  Bay  disposal 
site  near  Seattle  which  is  about  15  miles 
t^ast  of  PSNS;  backup  sites  include 
PSDDA  approved  Commencement  Bay 
near  Tacoma  or  Port  Gardner  near 
Everett. 

Other  berthing  confit^urafions  and  the 
"No  Action"  alternative  were 
considered  and  eliminated.  Other 
berthing  coiifigumtions  would  not 
address  the  Navy's  need  for  operational 
flexibility  at  PSNS  with  respect  to  large 
deep-draft  ves.sels.  The  "No  A«:tion" 
alternative  would  not  accommodate 
Navy's  AOE-6  homeporting  mission  in 
the  west  cx>ast. 

Disposal  options  considered  and 
eliminated  were  capped  aquatic 
disposal  (CAD),  an  upland  disposal 
facility  (CDF),  near-shore  confined 
disposal  (NCDF),  and  a  combination  of 
PSDDA  and  NCDF. 

Although  an  alternative  requiring  less 
dredging  or  "no  action"  would  have 
fewer  environmental  impacts  (but 
would  not  fulfill  the  purpose  and  need 
for  the  project),  the  dredging  and 
dredged  material  disposal  methods 
chosen  will  have  the  least  practicable 
impacts  and  are  environmentally 
preferred. 

Transfer  of  the  dredged  material 
designated  for  upland  disposal  from 
marine  to  upland  transportation  will 
occur  at  a  shoreside  transfer  area  located 
near  the  west  side  of  PSNS.  The 
shoreside  transfer  area  will  be  paved 
with  an  impervious  pavement  and 
curbing  to  prevent  penetration  of  liquids 
into  subsurface  soils,  or  uncontrolled 
release  into  Sinclair  Inlet.  Within  this 
area,  dredged  materials  will  be 
segregated  according  to  moisture 
content,  and  loaded  onto  trucks  for 
transport  to  the  landfill.  Runoff  will  be 
directed  to  sumps  that  will  be  u.sed  to 
convey  water  to  settling  tanks  before 
discharging  into  Sinclair  Inlet.  If  the 
moi.sture  content  of  the  dredged 


materials  is  too  high  for  disposal  at  the- 
landfill  site,  soil  .stabilization/ 
solidification  treatment  measures  will 
be  employed  to  mitigate  tbe  problems. 
Materials  that  are  acceptable  to  the 
landfill  will  not  be  treated  prior  to 
disposal. 

Treatment  will  be  through  the 
addition  of  a  portland  cement/pozzolan 
mixture  and/or  additional  drying.  In  a 
Portland  cement/pozzolan  reaction, 
portland  cement  is  combined  with 
flya.sh  or  other  pozzolan  to  produce  a 
sediment-concrete  mixture.  Water  is 
entrained  in  the  hydration  of  the 
portland  cement.  The  moist  material 
will  be  screened  and  mechanically  fed 
to  a  pugmill-type  mixing  plant.  Portland 
cement/pozzolan  soil  additives  are 
added  through  pneumatic  system  to  the 
pugmill  mixer.  The  treated  material  will 
be  delivered  to  the  landfill  storage  site 
thoroughly  mixed  and  relatively 
uniform  in  appearance  with  all 
ingredients  evenly  distributed. 

The  preferred  site  for  upland  disposal 
is  the  OVSL  in  Kitsap  County.  The  RRL 
and  CRLRC  are  designated  as  alternative 
sites  to  provide  flexibility  and  ensure 
project  completion.  Although  OVSL  has 
enough  capacity  for  the  volume 
determined  to  be  unsuitable  for  open- 
water  disposal,  unforeseen 
circumstances  related  to  dredging, 
transportation,  or  landfill  operations 
could  adversely  affect  the  overall  project 
schedule.  Rather  than  delay  the  project, 
the  alternative  disposal  sites  would  be 
used  until  use  of  the  OVSL  is 
reestablished.  Use  of  these  sites  would 
involve  the  same  process  as  described 
above  for  dewatering  and  treatment,  but 
transportation  would  occur  by  rail  car 
rather  than  by  truck. 

Dredging  causes  localized  short-term 
effects  on  wafer  quality  in  the 
immediate  vicinity  of  the  dredge 
operation.  This  will  be  mitigated 
through  the  use  of  regulatory  dilution 
zones  and  water  quality  monitoring 
during  the  dredging  operation.  If  water 
quality  effects  exceed  these  of  regulatory 
requirements,  such  as  alterations  in  pH 
value,  dissolved  oxygen,  and/or 
turbidity  to  an  unacceptable  quantity, 
the  dredging  operation  will  be  halted 
until  the  (ause  of  the  water  quality 
degradation  is  identified  and  mitigated. 
Dredging  is  allowed  to  proceed  only 
after  all  practicable  measures  are  taken 
to  correct  the  problem.  The  FSEIS  and 
water  quality  pennits  provide  water 
quality  mitigation  requirements.  These 
requirements  are  a  part  of  the 
construction  specification  detailing 
approaches  and  equipment 
requirements  to  maintain  environmental 
quality. 


Temporary'  losses  will  occur  in 
benthic  infauna,  epifauna,  and  other 
bottom  dwelling  organisms  through 
destruction  of  existing  benthic  habitat  in 
the  area  affected  by  dredging.  However, 
these  losses  are  anticipated  to  be 
recovered  within  about  a  year  after 
completion  of  the  work. 

Dredging  operation,  tug-barge 
transportation,  and  truck/train  hauling 
operation  will  produce  short  term 
localized  increases  in  air  emissions  and 
noise.  No  safety  related  effects  are 
anticipated  from  these  impacts.  The 
affected  area  is  in  attainment  with  clean 
air  standards  and  an  air  conformity 
analysis  is  not  required. 

The  SEIS  was  prepared  by  the  Navy 
in  coordination  with  the  U.S. 
Environmental  Protection  Agency. 
Region  X;  U.S.  Army  Corps  of 
Engineers,  Seattle  District;  Washington 
State  Department  of  Ecology.  City  of 
Bremerton;  and  the  Suquami.sh  Tribe. 
The  FSEIS  was  distributed  to  agencies 
and  officials  of  federal,  state  and  local 
governments,  citizen  groinjs  and 
asso<.iates,  public  libraries,  and  other 
interested  parties  for  review.  The 
comment  period  ended  on  September  fi, 
1994.  All  significant  issues  identified 
were  resolved  through  discussions  with 
concerned  agencies  and  pjarties. 

Questions  regarding  the  Draft  and 
Final  Supplemental  Environmental 
Impact  Statement  prepared  for  this 
action  may  be  directed  to:  Commanding 
Officer,  Engineering  Field  Activity 
Northwest,  Naval  Facilities  Engineering 
Command,  3505  Anderson  Hill  Road, 
Silverdale,  WA,  98383-9130  (Attn:  Mr. 
Peter  Havens,  Code  232.PH),  telephone 
(23G)  396-5976.  fax  (206)  396-7929. 

Dated:  September  21.  1994. 

Elsie  L.  Munsell, 

Deputy  Assistant  Secretary  of  the  Navy 
(Environment  and  Safety). 

Dated;  September  21.  1994. 

Saundra  K.  Melancon, 

Alternute  Federal  Register  Liaison  Officer. 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award;  Intent  to 
Award  Grant  to  Howard  University 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Department  of  Energy 
announces  that  pursuant  to  10  CFR 
600.6(a)(5),  it  is  making  a  discretionary 
financial  assistance  award  based  on  the 
criteria  set  forth  at  10  CFR 
600.7(b)(2)(i)(B)  to  Howard  University, 


School  of  Continuing  Education,  Silver 
Spring,  MD  20910  under  Grant  Number 
DE-FG01-94AD83565.  The  purpose  of 
the  award  is  to  assist  in  the 
establishment  of  a  network  of  colleges 
and  universities  within  the  metropolitan 
Washington,  DC,  Virginia,  and 
Maryland  area  which  have  curricula 
addressing  technologies  and  public 
policies  in  the  following  areas:  Energy 
and  the  environment;  Advanced 
materials  development,  Advanced 
manufacturing  and  process  technology; 
High  performance  computing  and 
communications;  High  energy  and 
nuclear  physics;  Bioscience  and 
biotechnology;  Business  and  public 
administration  professions  supporting 
these  technologies.  The  contemplated 
period  of  performance  will  be  five  (5) 
years  October  1.  1994 — September  30, 
1999.  The  network  will  link  the  policy 
and  program  office  of  DOE  with 
appropriate  academic  institutions  to 
facilitate  rapid  interchange  of 
information  and  concepts  regarding  the 
direction  of  Federal  energy  programs, 
policies  and  technologies.  The 
Department  is  funding  the  first  budget 
period  (10/1/94-9/30/95)  in  the 
approximate  amount  of  75,000 — 
Howard  University  will  be  cost  sharing 
approximately  $13,456,  the  total  budget 
is  estimated  to  be  $88,377. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  write  the  U.S.  Department  of 
Energy.  Office  of  Placement  and 
Administration,  ATTN:  Rosemarie 
Marshall,  HR-531.11,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  grant  will  provide  funding  to 
Howard  University,  which  is  a 
nationally  recognized  historically  black 
academic  institution  with  a  broad 
curriculum.  The  Howard  University 
School  of  Continuing  Education 
(HUSCE)  is  one  of  the  17  schools  and 
colleges  of  Howard  University.  HUSCE 
was  established  in  April  1986  to  meet 
the  special  higher-education  needs  of  a 
rapidly  expanding  community  of 
professionals,  administrators, 
entrepreneurs,  technical  personnel, 
oaraprofessionals  and  other  adults.  A 
part  of  the  mission  of  the  HUSCE  is  to 
serve  as  the  central  administrative  unit 
for  coordinating  all  continuing 
education  at  the  University  and  for 
administering  the  Summer  Sessions. 

The  program  is  meritorious  because  it 
not  only  provides  the  interface  desired 
in  the  above  subject  areas,  but  also 
supports  the  Department's  objective  of 
building  a  well-educated  and  diverse 
community  in  energy-related  fields  of 
study  reflecting  the  core  values 


articulated  in  the  Department  of  Energy 
Strategic  Plan.  This  project  will  promote 
education  as  well  as  provide  local 
colleges  and  universities  the 
opportunity  to  provide  a  curriculum  to 
the  community  which  will  better 
prepare  them  to  gain  employment  with 
the  Department  of  Energy. 

Based  on  the  evaluation  of  relevance 
to  the  accomplishment  of  a  public 
purpose,  it  is  determined  that  the 
application  represents  a  beneficial 
method  for  the  Department  to  form 
partnerships  with  the  academic 
community  to  foster  educational  growth 
closely  attuned  to  national  energy 
policy  and  technology  development 
The  result  should  be  university 
graduates  which  represent  a  diverse 
population  with  the  foundation  required 
to  more  adequately  address  the  national 
energy  challenges. 
Craig  S.  Frame, 

Contracting  Officer.  Operations  Branch  A- 
1 .  Office  of  Placement  and  Administration 
|FR  Doc.  94-23882  Filed  9-26-94;  8:45  ami 
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Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  Department  pf  Energy. 
ACTION:  SES  Performance  Review  Board 
Standing  Register. 

SUMMARY:  This  notice  provides  the 

Performance  Review  Board  Standing 

Register  for  the  Department  of  Energy. 

This  listing  supersedes  all  previously 

published  lists  of  PRB  members. 

EFFECTIVE  DATE:  These  appointments  are 

effective  as  of  September  30,  1994. 

ACHARYA,  SARBESWAR  NMI 

ACKERLY,  LAWRENCE  R 

ADLER.  IRA  M 

ALESSI,  VICTOR  E. 

ALLEN,  GROVER  L 

ANDERSEN,  ARTHUR  T 

ANDERSON,  PHYLLIS  L. 

ANNAN,  ROBERT  H 

BACA,  FRANK  A 

BACHER,  STEPHEN  EUGENE 

BAKER,  KENNETH  E 

BAMBERGER,  CRAIG  S 

BARBER,  ROBERT  W 

BARKER,  JR.,  WILLL\M  L 

BARRETT,  LAKE  H. 

BARTHOLOMEW,  JOHN  W 

BARTLEY,  WILLL\M  C 

BAUBLITZ,  JOHN  E 

BEAN,  EARL  W 

BECHTEL,  THOMAS  F 

BECKETT,  THOMAS  H 

BECKNER,  EVERET  H 

BEECY,  DAVID  J 

BELL,  GEORGE  E 

BELLOWS,  JERRY  L 

BENEDICT,  GEORGE  W 


BERGHOLZ,  JR.,  WARREN  E 
BERLS,  JR.,  ROBERT  E. 
BERNARD,  PETER  A 
BERUBE,  RAYMOND  P 
BIELAN,  DOUGLAS  J 
BINGHAM,  CARLETON  D 
BISHOP,  YVONNE  M 
BIXBY,  WILUS  W 
BLACK,  RICHARD  L 
BLACKWOOD,  EDWARD  B. 
BORGSTROM.  CAROL  M 
BORGSTROM,  HOWARD  G 
BOWMAN,  GERALD  C. 
BOYD,  GERALD  G 
BRADLEY.  THERON  M..  JR. 
BRESEE,  JAMES  C 
BREZNAY,  GEORGE 
BRICE,  JAMES  F 
BRODMAN.  JOHN  R 
BROGAN,  JOHN  J 
BROLIN,  EDSON  C 
BROWN,  FREDERICK  R 
BROWN,  JR.,  CHARLES  H 
BROWN,  RICHARD  W. 
BRUSH,  PETER  N. 
BRYANT,  MCKINLEY  E 
BUFFUM,  ELIZABETH 
BURNS,  THOMAS  F.,  JR. 
CANTER,  HOWARD  R. 
CAR\BETTA,  RALPH  A 
CARDINALl,  HENRY  A 
CAREY,  JR.,  EDWIN  F. 
CARLSON,  LYNDA  T 
CARUSO,  GUY  F. 
CHAPM.\N,  NAOMI  R 
CHAPPELL,  GERALD  F 
CHAPUT,  ERNEST  S 
CHERNOCK,  WARREN  P. 
CHRISTENSEN,  WILLL\M  J 
CHRISTOPHER,  ROBERT  K. 

CHUN,  SUN  W 

CHURCH,  BRUCE  W 

CLAFLIN,  ALAN  B 

CLAGETT,  WILUAM  H.  IV 

CLARK,  JOHN  R 

CLAUSEN,  MAX  JON 

COLE,  GEORGE  F  III 

COLEMAN,  HOWARD  S 

COMBS,  MARSHALL  O 

CONE,  RON.\LD  E 

CONLEY,  MICHAEL  W 

COOK,  JOHN  S 

CORNWELL,  THOMAS  F 

COSTELLO,  WILLL\M  J 

COTE,  JOEL  S 

COWAN,  STEPHEN  P 

CRANDALL,  DAVID  H 

CRAWFORD.  TIMOTHY  S 

CROWE,  RICHARD  C. 

CULPEPPER,  JAMES  W 

CUMESTY,  EDWARD  G 

CURTIS,  JAMES  H 

CYGELMAN,  ANDRE  I 

CZAJKOWSKI,  ANTHONY  F. 

DAGOSTINO,  THOMAS  S 

DAVES,  J/>lMES  D. 

DA  VIES,  NELIA  A 

DAVIS.  J.\MES  T 

DECKER,  JAMES  F 
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DEGRASSE.  JR.,  ROBERT  W. 
DEHANAS.  THOMAS  W 
DEMAIRE,  fUDITH  M. 
DENNISON.  WILUAM  ] 
DER,  VICTOR  K 
DIALS,  GEORGE  E 
DIAZ.  JR..ROMULOL 
DIDISHEIM,  PETER  F. 
DIEBOLD.  ROBERT  E 
DIENES.  NICHOLAS  S 
DIFIGLIO,  CARMEN 
DIRKS.  TIMOTHY  M 
DIVONE,  LOUIS  V 
IX)HERTY.  DONALD  P 
DOMAGALA,  MARTIN  ) 
DORSEY,  WILLIAM  A 
DOVER.  AGNES  P. 
DOYLE.  MARK  J. 
DURNAN.  DENIS  D 
EDMONDSON,  JOHN  ) 
EGGER.  MARY  H 
ENGEL,  WALTER  P 
ERB.  DONALD  E 
ESVELT,  TERENCE  G 
EVANS,  THOMAS  W 
FAUSETT,  STEPHEN  A 
FEIBUS.  HOWARD 
FEIDER.  JAMES  C. 
nORE.  JAMES  J 
FIORl.  MARIO  P 
FISHER,  ROGER  E 
HTZGERALD,  JR..  JOSEPH  E 
FORD,  JAMES  L 
FORD.  JOHN  A 
FORRISTER.  DERRICK  L. 
FORSYTHE,  LARRY  A 
FOX  PENNER,  PETER  S. 
FRANK,  CLYDE  WILUAM 
FRANKLIN,  JOHN  R 
FREI.  MARK  W 
FRIEDMAN.  GREGORY  H 
FRYE.  KEITH  N 
FURIGA,  RICHARD  D 
FYGI.  ERIC  J 
GARSON.  HENRY  K 
GAULDIN.  MICHAEL 
GEBUS.  GEORGE  R 
GEIDL.  JOHN  C 
GEISBUSH,  JON  C 
GIBSON.  JR..  WILLIAM  C 
GICALE,  JR..  LOUIS  |. 
GILBERT.  FRANCIS  C 
GILBERTSON.  MARK  A. 
GOLDENBERG.  NEAL 
GOLDENBERG.  RALPH  D 
GOLDMAN,  DAVID  TOBIAS 
GOLDSMITH.  ROBERT  - 
GOLLOMP.  LAWRENCE  A 
GRAHAM.  A.  DIANE 
GREEVES.  ROBERT  E 
GREINER.  LLOYD  M. 
GROSS.  THOMAS  J 
GRUENSPECHT,  HOWARD  K 
GUIDICE,  CARL  W 
GUIDICE.  STEPHEN  J 
GUYER,  ARTHUR  E 
HABERMAN.  NORTON 
HACSKAYLO.  MICHAEL  S 
JL\HN.  RICHARD  D 


HALE.  DOUGLAS  R 

HALL,  JAMES  C 

FL\LL.  JR..  SPAIN  W 

HALSTED.  JR.,  CHARLES  G 

HAMER  JR,  DAVID  L 

HAMRIC.  JON  P 

HANESSL\N.  SOUREN 

HANSON.  RONALD  D 

HARDIN.  MICHAEL  G 

HARDY.  RANDALL  W. 

HARRIS,  JESSIE  J 

HARTMAN.  JAMES  K 

HARVEY.  GORDON  W 

HASPEL,  ABRAHAM  E. 

JiAWKlNS,  FRANQS  C 

HAYMOND,  GEORGE  R 

HEATH,  CHARLES  C 

HEENAN.  THOMAS  F 

HEFFERNAN.  JAMES  H 

HENDERSON.  LYNWOOD  H 

HENDRICKS.  NANCY  L. 

HENDRIE.  DAVID  L. 

HENSLEY.  JR..  WILLIE  F 

HESS,  WILMOT  N. 

HEUSSER.  ROGER  K 

HICKEY.  SUE  F 

HICKOK.  STEVEN  G 

HIRAHARA.  JAMES  S 

HOFFMAN.  ALLAN  R. 

HOGAN.  DANNY  A 

HOPF.  RICHARD  H 

HOPKINS.  T.  J. 

HOWELL.  JERRY  C 

HUGHES.  JEFFREY  L. 

HUNTER,  RAY  A 

HUTZLER,  MARY  JEAN 

INGE.  JR..  EDWIN  F 

INLOW.  RUSH  O 

ISAACS,  THOMAS  H. 

IZATT,  RONALD  D 

JAFFE,  HAROLD 

JEWETT.  DAVID  S 

JICHA.  JR.,  JOHN  J 

JOHNSON,  MILTON  D 

JOHNSON.  OWEN  B 

JOHNSTON.  MARC 

JONES,  C.  RICK 

JONES,  DAVID  A 

JOSEPH,  ANTIONETTE  GRAYSON 

jUCKETT,  DONALD  A. 

KAROL,  MICHAEL  S 

KATZ.  MAURICE  J 

KEHELEY,  WAYNE  E 

KEUHER,  JOHN  G 

KELLY.  CYNTHL\C 

KENNEDY,  JOHN  P 

KESSLER,  ROLAND  R 

KIGHT,  GENE  H 

KILGORE.  WEBSTER  C 

KILPATRICK.  MICHAEL  A 

KINGSBURY,  ROBERT  L 

KLEIN.  KEITH  A 

KLEIN,  SUSAN  ELAINE 

KNUTH,  DONALD  F 

KOONTZ.  MAX  A 

LAGRONE.  JOE  B 

LANDERS,  JAMES  C 

LANE.  ANTHONY  R 

LANGAN,  WILLIAM  T 


LANGENFELD.  CHERRI  J. 
LARSON,  JR.,  VICTOR  R 
LASH.  TERRY  R 
LAVIN.  ANN  W. 
LECLAIRE,  DAVID  B 
LEWIS,  JR.,  HOWARD  E 
LEWIS.  LENORA  J 
LEWIS,  ROGER  A. 
LIEN.  STEPHEN  C.T. 
LIGHTNER,  RALPH  G 
LIQUE.  E  DIANE  W 
LONGTON,  JOSEPH  N 
LOOSE,  RONALD  R 
LORENZ,  MILTON  C 
LOWE.  OWEN  W. 
LUONGO.  KENNETH  N. 
LYNCH,  OLIVER  D.  T.  JR. 
LYTLE,  JILL  ELLMAN 
MAGRUDER,  JAMES  K 
MAHER.  JOSEPH  R 
MANGENO,  JAMES  J 
MANN.  THOMAS  O 
MANNING.  WILLIAM  F 
MARCHESE,  ANDREW  R. 
MARL\NELLI.  ROBERT  S 
MARLAY.  ROBERT  C 
MAROLDO.  JAMES  H 
MARQUESS,  FAULT 
MARQUEZ.  RICHARD  A 
MARTIN.  CHARLES  F 
MAUPIN.GARYT 
MAXEY.  KENNETH  G. 
MAYHEW,  DELMAR  D 
MC  CALLUM.  EDWARD  J 
MCALUSTER,  JR.,  JOHN  A. 
MCBRIDE.  THOMAS  F. 
MCCAMMON.  HELEN  M 
MCCOY.  FRANK  R.  IB 
MCFADDEN,  JR..  GEORGE  L 
MCINTYRE,  DONALD  D 
MICHELSEN.  STEPHEN  J 
MILLER.  CLARENCE  L 
MILLHONE.  JOHN  P 
MILNER,  RONALD  A 
MOCK.  JOHN  E 

MONLYN.  SYLVIA  MCDONALD 
MOORE.  KENNETH  G 
MORRIS,  MARCL\  L 
MOURNIGHAN,  STEPHEN  D 
MRAVCA.  ANDREW  E 
MURPHY.  ROBERT  E 
NEALY.  CARSON  L. 
NEFF,  JR..  JEFFERSON  O 
NEILSEN,  FINN  K 
NELSON,  DAVID  B 
NELSON,  JR.,  ROBERT  M 
NELSON.  RODNEY  R 
NETTLES,  |R,  JOHN  J. 
NEWHOUSE,  ALAN  R 
NEWMAN,  DAVID  G 
NICHOLS.  CLAYTON  R 
NOLAN.  ELIZABETH  A. 
NULTON.  JOHN  D 
OBRIEN.  JR..ROBERTA 
O  FALLON,  JOHN  R 
OLIVER,  LAWRENCE  R 
OLSON.  GARY  C 
PARNES,  SANFORD  J. 
PATRINOS.  ARISTIDES  A. 


PATTERSON,  U,  JOHN  R 
PATTON.  GLORL^  S 
FEARMAN,  JR.,  DONALD  W 
PELLETIER,  R^^VMOND 
PERIN.  STEPHEN  G 
PETERS,  FRANKLIN  G 
PETTENGILL,  HARRY  J 
PETTIS,  la\vrf:n'ce  a 
FLAISANCE.  JR.PAULJ 
PODONSKY,  GIJ^NN  S 
POE,  ROBERT  \V 
POLLOCK.  III.  WALTKR  E. 
POWERS,  JAMES  G 
PRAY,  CHARLES  P 
PREWITT.  JANA  S. 
PRICE,  JR.,  ROBERTS 
PRUDOM,  GER.ALD  H. 
PRZYBYLEK.  CHARLES  S 
PYE,  DAVID  B 
RABBEN.  ROBERT  G 
REDDICK.  WILLIAM  C 
REDEMUS,  RJCR^RDD. 
REICHER,DANW 
REID.  JAMES  E 
REPKE,  WOLFGANG  C 
RHOADES,  DANIEL  R 
RICHARDSON.  STEVEN  0 
RIGGS.  JOHN  A. 
ROBERTS,  MICHAEL 
ROBERTSON,  JOHN  S 
ROBISON,  SALLY  A 
ROCK,  BERNARD  J 
RODEHEAVER.  TJJO.M.AS  N 
RODEKOHR,  MARK  E 
ROLLOW,  THOMAS  A 

ROMM,  JOSEPH  J. 

ROONEY,  JOHN  M 

ROSEN,  SOL 

ROSENZWEIG.  RICHARD 

ROSSELLI,  ROBERT  M 

ROUSSO,  SAMLTEL  NMI 

ROZZI,  DOLORES  L 

RLTDINS.  GEORGE 

RUDY.  GREGORY  P. 

RUMSEY,  TERRY  CORNWELL 

SABRE.  RANDOLPH  E 

SALM  PHILIP  E 

SALTZMAN,  JEROME  D 

SALVADOR,  LOUIS  A 

S AMBER.  MARTIN 

SAN  M.'^RTIN,  ROBERT  L 

SCARBOROUGH.  MURIEL  L 

SCHEETZ,  KARL  G 

SCHMITT.  CARL  H 

SCHMITT.  EUGENE  C 

SCHMITT.  WILLIAM  A 

SCHNAPP.  ROBERT 

SCHNEIDER.  SANDR.^  L 

SCOTT,  RANDAL 

SEASON.  JR..  HARRY  T 

SEMEIX).  BARBAR.'\ 

SHAFER,  JOHN  M 

SHELOR,  DWIGHT  E 

SHIRLEY.  SR.,  JOHN  W  . 

SIEBERT,  JR.,  ARLIE  B 
SIEGEL,  JACK  S 
SIENKIEWICZ  JR.  E  W 
SILVER\L\N,  MARK  N. 
.SIMON,  ROBERT  M. 


SIMPSON,  aiARLES  KYLE 
SINGER,  MARVIN  I 
SITZER.  SCOTT  B 
SJOBLOM,  GLEN  L. 
SiOSTROM.  LEONARD  C 
SMEDLEY,  EUZABETH  E 
SMITH.  DAVID  A 
SMITH,  DOUGLAS  W. 
SMITHWICK,  GROVER  A 
SOHINKI,  STEPHEN  M, 
SPIGAL.  HARVARD  P 
SPILLER,  REGINAL  W. 
STADLER,  SILAS  D. 
STALLMAN,  ROBERT  M. 
STARK,  RICR^RD  M 
STELLO,  JR.,  VICTOR  (NMN) 
STEPHENS.  RICHARD  E 
STEVENSON.  F  DEE 
STEWART,  JOHN  B 
STEWART.  JR..  FRANK  M 
STEWART,  JR.,  J.MCEW. 
STONT.  PHILIP  M 
STRAKEY.JR  JOSEPH  P 
STREB,  ALAN  J 
STL^BAUGH,  DAVID  C 
SULAK,  STAN1£Y  R 
SULLIVAN.  MARY  ANNE 
SWINK.  DENISE  F 
SYE,  LINDA  G. 
TABOAS.  ANIBAL  L 
TAILLIE,  DENNIS  K 
TAMURA,  THOMAS  T 
TATE,  JR..  DANIEL  C. 
TAVARES.  ANTONIO  F. 
TECLAW,  CHARLES  E. 
TEDROW,  RiaiARD  T 
THOMAS,  IRAN  L 
THOMPSON,  JERRY  F 
THROCKMORTON.  RALPH  R 
TIERNEY,  CHARLES  R 
TILLMAN,  LUTHER  J 
TORKOS.  THOMAS  M 
TSE.NG,  JOHN  C 
TUCKER,  WILUAM  E 
TITII.  JAMESA 
TURNER,  JAMES  M 
TUTTLE,  III,  EDWARD  H 
TWINING.  BRUCE  G 
irniUS,  DOUGLAS  B 
VAETH,  TERRY  A 
VAGTS,  KENNETH  A 
VOLPE,  FREDERICK  J 
WAGNER.  MARY  LOUISE 
WAGONER.  JOHN  D 
WALSH,  ROBERT  J 
WALTON,  HOWARD  L 
WARNICK,  WALTER  L 
WATTS,  CAROLYN  H. 
WEIDENFELLER,  NANCY  K 
WEINER.  LAWRENCE  A 
WERNER.  JAMES  D. 
WESTERBECK.  GERALD  W 
WHITE.  I.AMES  K 
WHITE\L\N.  ALBERT  E 
WEBER,  PAUL  R 
WIEKER.  THOMAS  L 
WILCYNSKI,  JOHN  M 
WILKEN,  DANIEL  H. 
UTLLL«^iS,  EDWARD  R 


WILUAMS,  MARK  H. 
WILUAMSON,  RICHARD  H 
WILUS,  JOHN  W 
WILMOT,  EDWIN  L 
WTSENBAKER.  JR..  WILUAM 
WOOLEY.  JOHN  C 
YUAN-SOO  HOO.  CAMILLE  C. 

Issued  in  Washington,  D.C  .September  21 , 
1994. 

Thomas  T.  Tamura, 

Principal  Deputy  Assistant  Secretary  for 
Human  Resources  and  Administration. 
IFR  IXx;.  94-23881  Filed  9-26-94;  8:45  ami 
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Federal  Energy  Regulatory 

Commission 

[Docket  No.  EL94-64-000.  et  at.] 

lES  Utilities.  Inc.,  etal.;  Electric  Rate 
and  Corporate  Regulation  Filings 

Sopf ember  20, 1994. 

Take  notice  that  Uxe  follouing  filings 
have  been  made  with  the  Commission: 

LIES  Utilities.  Inc. 

fDockct  No.  EL94-54-0001 

Take  notice  that  on  August  3, 1994, 
lES  Utilities.  Inc.  tendered  for  filing  an 
amendment  to  its  March  24, 1994  filing 
in  the  above-referenced  doc  ket. 

Comment  date:  September  30,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

2.  UtiliCorp  United  Inc. 

[DrK^ket  No.  ES94-3»-O00) 

Take  notice  that  on  September  13, 
1994,  UtiliCorp  United  Inc.  (UtiliCorp) 
filed  an  application  under  §204  of  the 
Federal  Power  Act  seeking  authority  to 
issue  up  to  and  including  3  million 
shares  of  common  stoi;k,  par  value  Si. 00 
per  share,  pursuant  to  a  Dividend 
Reinvestment  and  Common  Stock 
Purchase  Plan.  Also.  UtiliCorp  requests 
exemption  from  the  Commission's 
competitive  bidding  regulEtions. 

Comment  date:  Octoher  12, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notif:e. 

3.  New  York  Electric  &  Gas  Corporation 

jDtKkct  N'o  E.Ky4-l()18-00(»| 

Take  notice  that  on  September  6,  1994 
New  York  Electric  &  Gas'Corporaf  ion 
tendered  for  filing  a  Notice  of 
Withdrawal  of  its  -March  3.  1994  filing 
in  the abo'.e- referenced  docket. 

Comment  date:  September  29. 1994, 
in  afxordance  with  Standard  Pamgmph 
E  at  the  end  of  this  notice. 

4.  .Morgan  Stanley  Capital  Group.  Int 

!  Docket  No.  ER94- 1384-000) 

Take  notice  that  on  September  9, 
1994.  Morgan  .Stanley  Capital  Group 
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Inc.  tendered  for  filing  an  amendment  in 
the  above-referenced  docket. 

Comment  date:  October  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Dayton  Power  and  Light  Company 

IDocket  No.  ER94- 1469-0001 

Take  notice  that  on  September  14. 
1994,  the  Dayton  Power  and  Light 
Company  tendered  for  filing  an 
amendment  to  its  July  19.  1994  filing  in 
the  above-referenced  docket. 

Comment  date:  October  4.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Electrade  Corporation 

|I>x.ket  No.  ER94-147»-00ll 

Take  notice  that  Electrade 
Corporation  (Electrade)  on  August  31. 
1994.  tendered  for  filing  to  Rules  205 
and  207  of  the  Commissions  Rules  of 
Practice  and  Procedure.  18  CFR  385  205. 
385  207  (1993).  its  revised  Rate 
Schedule  No.  1.  to  be  effective 
September  20.  1994. 

Electrade's  application  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  was  accepted  for  filing  by 
the  Commission  on  August  25.  1994.  In 
the  instant  filing.  Electrade  proposes 
that  no  sales  will  be  made  pursuant  to 
its  Rate  Schedule  No.  1  to  any  entity 
controlled  by.  under  common  control 
with,  or  controlling  Electrade 
Corporation. 

Rate  Schedule  No.  1,  as  revised, 
provides  for  the  sale  of  fenergy  and 
capacity  at  prices  mutually  agreed  upon 
by  the  purchaser  and  Electrade.  and 
prohibits  affiliates  sales. 

Comment  date:  October  4.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of  New 
Hampshire 

IDocket  No.  EK94-1617-OOOI 

Take  notice  that  on  September  1, 
1994.  Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
an  Amendment  (the  ■'Amendment")  to 
the  Resale  Service  Agreement  between 
PSNH  and  each  of  the  following 
Municipal  Systems  (the  "Municipal 
Customers"):  The  Town  of  Ashland. 
New  Hampshire  (Electric  Light 
Department).  New  Hampton  Village 
Precinct,  and  the  Town  of  Wolfeboro 
(Municipal  Electric  Department).  PSNH 
has  requested  an  effective  date  for  the 
Amendment  of  November  1,  1994. 

PSNH  states  that  the  Amendment 
would  implement  an  additional  charge 
under  the  Resale  Service  Agreements  to 
permit  PSNH  to  recover  from  its 
Municipal  Customers  the  increased 


costs  to  PSNH  resulting  from  PSNHs 
implementation  of  the  Statement  of 
Financial  Accounting  Standards  No.  106 
which  concerns  the  accounting  for  the 
post-retirement  benefits  other  than 
pensions. 

PSNH  states  that  copies  of  the  filing 
were  served  on  the  Municipal 
Customers  and  the  New  Hampshire 
Public  Utilities  Commission,  which  is 
the  only  State  Commission  within 
whose  jurisdiction  the  Municipal 
Customers  distribute  and  sell  electric 
energy  at  retail. 

Comment  date:  October  4, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Delmarva  Power  &  Light  Company 

IDocket  No.  ER94-1620-O00I 

Take  notice  that  Delmarva  Power  & 
Light  Company  (DP&L)  on  September  2. 
1994.  tendered  for  filing  a  revised  fuel 
adjustment  clause  rate  schedule. 

The  affected  customers  and  their 
FERC  rate  schedules  are  as  follows: 


Customer 

FERC  rate 
scheckjie  Nos. 

OW  Dominion  Electnc  Coop- 

eratrve  

Lewes,  Delaware  

Seaford.  Delaware 

Berlin.  Marylarxl 

Middletown.  Delaware  

New  Castle.  Delaware 

MiMord.  Delaware 

Newark.  Delaware  

51.52.53 
61 
62 
63 
65 
66 
67 
69 

The  proposed  changes  would  modify 
the  fuel  adjustment  clause  so  that 
demand  charge  payments  associated 
with  natural  gas  contracts  are 
recoverable  through  the  fuel  adjustment 
clause. 

Copies  of  the  filing  were  ser\'ed  upon 
Delmarva's  jurisdictional  customers 
named  above  and  upon  the  Delaware 
and  Maryland  Public  Ser\'ice 
Commissions,  as  well  as  the  Virginia 
State  Corporation  Commission. 

Comment  date:  October  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Borough  of  Zelienople,  Pennsylvania 

IDocket  No.  TX94-9-000) 

Take  notice  that  on  September  9. 
1994,  the  Borough  of  Zelienople 
(Borough)  tendered  for  filing  an 
application  requesting  that  the 
Commission  order  Pennsylvania  Power 
Company  (Penn  Power)  to  immediately 
provide  transmission  services  pursuant 
to  Sections  211  and  212  of  the  Federal 
Power  Act. 

In  its  application,  the  Borough  seeks 
up  to  7  MVV  of  firm  transmission 
services  over  Penn  Power's  system  to 


the  existing  terminal  pole  and 
monitoring  points  where  Penn  Power's 
service  lines  meet  Zelienople's  4  kV 
system.  The  Borough  requested  the  firm 
transmission  services  for  the  receipt  of 
electric  power  from  Duquesne  Light 
Company  from  a  69  kV  point  of  , 

interconnect  at  Penn  Power's  Valley-        . 
Frisco  Substation  at  69  kV  to  be  ' 

delivered  from  that  point  by  Penn 
Power  to  the  4  kV  metering  point  at 
Penn  Power's  substation  located  in  the 
Borough  or,  alteratively,  at  138  kV  at 
Penn  Power's  Hoytdale  Substation. 

The  proposed  date  for  initiating  the 
requested  transmission  service  is 
September  1,  1994,  or  as  soon  thereafter 
as  possible.  The  proposed  date  for 
terminating  the  requested  transmission 
services  is  September  1, 1999.  or  five 
years  after  initiating  service. 

Comment  c/afe.  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington.  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-23798  Filed  9-2fr-94;  8:45  am) 
MLUNQ  COO€  6717-01-P 

[Project  No.  10854-002] 
Notice  of  Application 

September  20.  1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  initial  license  of  the 
Cataract  Hydroelectric  Project.  FERC 
No.  10854-002.  The  project  is  located 
on  the  Escanaba  River  Basin  in 
Marquette  Co.  near  Gwinn,  Michigan. 


The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

As  part  of  the  EA  preparation  process, 
FERC  staff  will  conduct  a  site  visit  of 
the  project  on  October  6, 1994.  The  site 
visit  will  provide  an  opportunity  for 
interested  parties  to  obsen.'e 
environmental  conditions  at  the  project 
area. 

If  you  would  like  to  attend  the  site 
visit,  we  will  meet  at  10:00  p.m.  to 
Tuesday.  October  6,  at  Jerry's  Restaurant 
Parking  Lot.  Highway  M-35  across  from 
the  Gwinn  High  School.  The  Cataract 
Hydro  Project  address  and  directions  to 
the  meeting  location  are  as  follows: 

From  Marquette.  MI,  travel  approximately 
8  miles  west  on  US  41.  Turn  south  on 
Highway  M-35.  travel  approximately  25 
miles  to  the  City  of  Gwinn.  Highway  M-35 
is  the  main  road  through  Gwinn. 

We  will  conclude  the  site  visit  at  the 
Hydroelectric  Project  location.  Please  be 
aware  that  you  will  be  responsible  for 
your  own  lodging,  transportation,  and 
meals. 

Please  notify  Mr.  Max  Curtis,  Upper 
Peninsula  Power  Company  (UPPCo),  at 
(906)  487-5063,  if  you  plan  to  attend  the 
site  visit.  All  those  attending  the  site 
visit  are  urged  to  refrain  from  any 
communication  concerning  the  merits  of 
the  license  application  to  any  member 
of  the  Commission  staff  or 
Commission's  Contractor,  CH2M  HILL, 
outside  of  the  established  process  for 
developing  the  licensing  record. 

For  further  information,  please 
contact  Ms.  Angel  Oliver  at  (202)  219- 
2998. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  94-23886  Filed  9-26-94:  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6076-7] 

Availability  of  Proposed  Approvaf 
Decisions  and  Lists  Under  CWA 
Section  303(d) 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA).  Region  VII. 
action:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  lists  for  the  Region  VII 
states  of  Kansas,  Nebraska  and  Missouri 
submitted  to  EPA  pursuant  to  CWA 
section  303(d)(2j  as  well  as  EPA's 
proposed  decisions  to  approve  these 
lists,  and  requests  public  comment. 
DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  November  14, 1994. 


ADDRESSES:  Comments  on  these  items 
should  be  sent  to  Jerome  Pitt,  U.S. 
Environmental  Protection  Agency 
Region  Vn.  Water  Management 
Division.  726  Minnesota  Ave.,  Kansas 
Citv,  Kansas  66101. 

Copies  of  these  items  can  be  obtained 
by  writing  or  calling  Jerome  Pitt,  U.S. 
Environmental  Protection  Agency 
Region  Vn,  Water  Management 
Division,  726  Minnesota  Ave.,  Kansas 
City,  Kansas  66101;  Phone:  913-551- 
7766:  FAX:  913-551-77R5. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  L.  Pitt  at  913-551-766. 
SUPPLEMENTARY  INFORMATION:  Section 
303(d)  of  the  Clean  Water  Act  (CWA) 
requires  that  each  State  identify  those 
waters  for  which  existing  required 
pollution  controls  are  not  stringent 
enough  to  implement  State  water 
quality  standards.  For  those  waters, 
states  are  required  to  establish  total 
maximum  daily  loads  (TMDLs) 
according  to  priority  ranking.  The 
identified  waters  and  loads  are  required 
to  be  submitted  to  the  Environmental 
Protection  Agency  (EPA)  for  approval 
from  "time  to  time." 

On  January  11,  1985  EPA  published  a 
final  rule  (50  FR  1775)  that  established 
40  CFR  part  130  (Water  Quality 
Planning  and  Management).  This  rule 
established  certain  requirements  for 
State  and  local  government  water 
qualify  programs,  including 
requirements  related  to  the 
implementation  of  section  303(d)  of  the 
CWA.  The  regulation  did  not  specify 
dates  for  State  compliance  with  the 
section  303(d)  requirements,  but 
reiterated  the  statutory  provision  calling 
for  submission  from  time  to  time.  On 
July  24, 1992,  EPA  published  a  final 
rule  (57  FR  33040)  that  amended  40  CFR 
130.7.  The  rule  established  that  each 
state  shall  submit  biennially  to  the 
Regional  Administrator  beginning  in 
1992  the  list  of  waters,  pollutants 
causing  impairment,  and  the  priority 
ranking  including  waters  targeted  for 
TMDL  development  within  the  next  two 
years. 

Consistent  with  EPA's  amended 
regulation  Kansas,  Nebraska  and 
Missouri  have  submitted  to  EPA  for 
approval  their  list  decisions  under 
section  303(d)(2).  EPA  today  proposes  to 
approve  these  lists  submitted  by  Kansas, 
Nebraska  and  Missouri  and  solicits 
public  comment  on  the  proposed 
appro  i'al  decisions  and  on  the  state  hsts. 

Dated:  September  19, 1994. 
Ronald  R.  Ritter, 

Director,  Water  Management  Division,  USEPA 
Region  VU. 

(FR  Doc.  94-23888  Filed  »-2f>-94:  8  45  am| 
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FEDERAL  MARITIME  COMMISSION 

Security  for  tt>e  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  C.F.R. 
part  540,  as  amended: 
American  Canadian  Caribbean  Line, 

Inc.,  P.O.  Box  368.  461  Water  Street, 

Warren.  Rhode  Island  02885 
Vessel:  NL\GAR-\  PRINCE 

Dated:  .September  21, 1994. 
Joseph  C  Polking, 
Secretory. 

(FR  Doc.  94-23807  Filed  9-26-94;  8:45  am| 
Bn.UN6  CODE  e7M-0l-M 

[Docket  No.  94-1 9J 

L  B  L  Enterprises,  Inc.  w.  Con-Freight 
Marine  Line,  Inc.;  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  L.B.L.  Enterprises.  Inc. 
("Complainant")  against  Con-Freight 
Marine  Line,  Inc.  ("Respondent")  was 
sen,ed  September  21 ,  1994. 
Complainant  alleges  that  Respondent  is 
a  non  vessel  operating  common  carrier 
that  violated  section  10(d)(1)  of  the 
Shipping  Act  of  1984, 46  U.S.C.  app. 
§  1709(d)(1).  Complainant  states  that 
Respondent  prepared  a  bill  of  lading 
incorrectly  showing  the  Port  of 
Discharge  to  be  St.  Petersburg,  Russia  on 
two  shipments  to  Riga,  Latvia,  corrected 
the  port  of  discharge  while  the  two 
shipments  were  in  transit  without 
correcting  the  delivery  contact  agent 
which  Complainant  later  found  handled 
shipments  only  to  Russia,  refused  to 
reimburse  Complainant  for  costs  of  a 
Latvian  driver  to  transport  the 
shipments  from  St.  Petersburg  to  Riga 
after  promising  to  do  so,  and  caused 
both  shipments  to  arrive  late.  Further, 
Complainant  alleges  respondent  rehised 
to  return  a  security  deposit  that  was 
required  for  release  of  the  second 
shipment  in  St.  Petersburg,  after 
promising  to  do  so. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
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and  only  after  coosideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  September  21.  1995,  and 
the  final  decision  of  the  Commission 
shall  be  issued  by  January  19.  1996. 
Joseph  C.  Polking, 
Secretary. 
|FR  Doc  94-23810  Filed  9-2ft-94.  845  ami 
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Ocean  Freight  Forwarder  License; 
Reissuance  of  License 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
license  has  been  reissued  by  the  Federal 
Maritime  Commission  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  use.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  part  510. 


Li- 

cense 

Name/acWress 

Date  reissued 

Nk) 

2379 

fabtan  Fof- 
warders  Conv 
pany.  Inc  ,  125 
Yellowstone 
Dnve.  Reno.  NV 
89512. 

Aug  5.  1994. 

Bryant  L.  VanBrakle, 

Director.  Bureau  of  Tariffs.  Certification  and 

Licensing. 

IFR  Doc  94-23806  Filed  9-26-94:  845  ami 
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Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  height  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  use.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders.  46  CFR  510 


License  Number:  2366 

Name:  Transtec  Ocean  Express  Inc. 

Address:  19443  Laurel  Park  Rd..  Ste. 

107.  Rancho  Dominguez.  CA  90220 
Date  Revoked:  July  13, 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  3553 
Name:  International  Relocation  Co.  dba 

ABcom  International  Transportation 

and  Trading  Co. 
Address:  15272  Bolsa  Chica  Rd., 

Huntington  Beach.  CA  92649 
Date  Revoked:  luly  21.  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2211 
Name:  Golden  Eagle  International 

Forwarding,  Inc. 
Address:  9270  NW  100th  Street. 

Medley.  FL  33178 
Date  Revoked:  July  22.  1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  3342 
Name:  Maria  Velez  De  Espinosa  dba  MV 

Ocean  Freight  Forwarders 
Address:  Rio  Tallaboa  AV-9.  Valley 

Verde.  Bayamon,  PR  00961 
Date  Revoked:  July  27.  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  2397 
Name:  Carl  Ronay  dba  Aero-Mar-Terra 

Forwarding 
Address:  1027  main,  #B.  Pasadena.  TX 

77506 
Date  Revoked;  July  27, 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  165 
Name:  Gerard  F.  Tujague.  Inc. 
Address:  401  Sanlin  Bldg..  P.O.  Box 

53037.  New  Orleans.  La  70153 
Date  Revoked:  August  1,  1994 
Reason;  Surrendered  license 

voluntarily. 
License  Number:  3559 
Name:  Brunswick  International,  Inc. 
Address:  14  Kennedy  Blvd..  East 

Brunswick.  New  Jersey  08816 
Date  Revoked:  August  5.  1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  3362 
Name:  Logistic  Distribution  System 

USA.  Inc.  dba  LDS  USA 
Address:  18  Self  Blvd..  Carteret.  NJ 

07008 
Date  Revoked:  August  5.  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  624 
Name:  Rapid  World  Forwarders.  Inc. 
Address:  27  Park  Place.  New  York.  NY 

10007 
Date  Revoked:  August  9.  1994 


Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3283 
Name:  John  Clark  International,  Inc. 
Address:  845  Chicago  Ave..  Ste.  218. 

Evanston.  IL  60202 
Date  Revoked:  August  10.  1994 
Reason;  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  1830 
Name:  VVestwind  Overseas  Limited 
Address;  633  Broadway.  Hastings-On- 

Hudson.  New  York.  NY  10706 
Date  Revoked:  August  11.  1994 
Reason:  Failed  to  maintain  a  valid 

surety  bond. 
License  Number:  3671 
Name:  Kanmar.  Corp. 
Address;  1701  W.  62nd  Street,  Hialeah, 

FL  33012 
Date  Revoked;  August  13. 1994 
Reason;  Failed  to  maintain  a  valid 

surety  bond. 

Bryant  L.  VanBrakle. 

Director.  Bureau  of  Tariffs,  Certification  and 

Licensing. 

jFR  Doc.  94-23808  Filed  9-26-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

IBT  Bancorp,  Inc  ,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  in 
Permissible  Nontjanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition. 


conflids  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  October  17, 1914. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  IBT  Bancorp,  Inc..  Mt.  Pleasant, 
Michigan;  to  engage  de  novo  through  its 
subsidiary'  IBT  Financial  Services,  Inc., 
Mr.  Pleasant.  Michigan,  in  full  service 
securities  brokerage  activities,  pursuant 
to  §  225.25(b)(15)  of  the  Boards 
Regulation  Y.  These  activities  will  be 
conducted  in  the  state  of  Michigan. 

2.  Northern  Bankshares,  Inc., 
McFarland,  Wisconsin;  to  ex-pand  the 
scope  of  its  lending  activity  of  making 
and  ser\'icing  loans  by  increasing  loan 
participations,  in  an  aggregate  amount, 
up  to  $2  million,  pursuant  to  § 
225.25(b)(1)  of  the  Boards  Regulation  Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  National  City  Bancshares.  Inc. , 
Evansville,  Indiana:  to  engage  de  novo 
through  its  subsidiary  NOTE  Leasing 
Corp.,  Evansville,  Indiana,  in  (1)  leasing 
personal  and  real  property;  and  (2) 
acting  as  agent,  broker  or  adviser  in  tlitj 
leasing  of  personal  or  real  property, 
pursuant  to  §  225.25(b)(5)  and  (b)(i)  and 
(ii)  of  the  Boards  Regulation  Y. 

Board  of  Governors  of  the  Federal  Rt'serve 
System,  .September  21.  1994. 

lennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board 

[FR  Dot    '14-23817  Filed  9-26-94;  845  ani| 
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Soutti  Pointe  Financial  Corporation,  et 

al :  Foirrations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Corr.panies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Companv  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company  The  factors  that  are 


considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  whv  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
21. 1994. 

A.  Federal  Reserve  Bank  of  Sf.  I^uis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  South  Pointe  Financial 
Corporation,  Marion,  Illinois;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  .shares  of 
South  Pointe  Bank.  Marion.  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  The  First  Notional  Bank  of  St. 
fames,  ESOP,  St.  James.  Minnesota;  to 
acquire  as  the  result  of  a  stock 
redemption,  13.72  percent,  for  a  total  of 
41.89  percent,  of  the  voting  shares  of 
The  First  National  Agency  at  St.  James, 
St.  James,  Minnesota,  and  thereby 
indirectly  acquire  The  First  National 
Bank  at  St.  James,  St.  James,  Minnesota. 

Board  of  Governors  of  the  Federal  Resen-e 
S>stcm.  .September  21,  1994. 
Jennifer ).  Johnson, 
Deputy  Secretory  of  the  Board. 
IFR  Doc.  94-23818  Filed  9-26-94;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 

Request  For  Comments  Concerning  a 
Study  of  Federal-State  Cooperation 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
conducting  a  study  mandated  by 
Section  13  of  the  Federal  Trade 
Conunission  Act  Amendments  of  1994, 
Public  Law  103-312,  which  requires 
that  the  Commission  review  "its 


statutory  responsibilities  to  identify 
those  matters  within  its  jurisdiction 
where  Federal  enforcement  is 
particularly  necessary  or  desirable  and 
those  areas  that  might  more  effectively 
be  enforced  at  the  State  or  local  level." 
The  Commission  requests  public 
comment  concerning  these  issues. 
DATES:  Written  comments  will  be 
accepted  until  October  27,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commi.ssion,  Room  H-159,  Sixth  end 
Pennsylvania  Ave..  N\V.,  Washington 
DC  20530. 

FOR  FURTHER  INFORMATION  CO^ACT: 
Elaine  D.  Kolish,  Assistant  Director, 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection.  (202)  326-3042, 
or  Joan  S.  Greenbau.m,  Associate 
Director  for  Regions,  Bureau  of 
Competition.  (202)  326-2629,  Federal 
Trade  Commission,  Washington,  DC 
20580. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Trade  Commission  Act 
Amendments  of  1994  became  law  on 
August  26. 1994.  Public  Law  103-312 
108  Stat.  1691.  Section  13  directs  the 
Commission,  within  six  months  of  the 
bill's  enactment,  to  transmit  to  the 
Committee  on  Commerce,  Science  and 
Transportation  of  the  Senate  and  the 
Committee  on  Energy  and  Commerce  of 
the  House  of  Representatives  a  report  on 
Federal-State  Cooperation.  The  report  is 
"to  identify  those  matters  within  (The 
Commission's!  jurisdiction  where 
Federal  enforcement  is  particularly 
necessary  or  desirable  and  those  areas 
that  might  more  effectively  be  enforced 
at  the  State  or  local  level."  In 
conducting  this  review,  the  Commission 
is  directed  to  "consider  the  resources 
available  to  the  Commission  and  the 
States,  as  well  as  particular  rules  that 
have  been  promulgated  by  the 
Commission."  h\  addition,  the 
Commission  must  "consider  such  o&.er 
issues  as  will  resuh  in  more  efficient 
implementation  of  the  statutory 
responsibilities  of  the  Commission." 

Section  13  directs  the  Commission  to 
"consult  with  the  attorneys  general  of 
the  States,  representatives  of  consumers 
and  industry,  and  other  interested 
parties."  The  Commis,sion  is  is.suing  this 
Notice  to  solicit  written  comments  from 
interested  members  of  the  public  on  the 
issues  described  above.  Be<:ause  the 
report  must  be  transmitted  to  Congress 
by  February  27,  1995,  the  comment 
period  is  limited  to  30  days. 

Commission  staff  expects  to  hu!d 
informal  meetings  with  persons  and 
groups  interested  in  the  topics  to  be 
addressed  in  the  report.  All  interested 
parties  are  nonetheless  urged  to  file 
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written  commtMits.  because  the  staff  may 
not  be  able  to  acxommodate  all  of  the 
interested  groups  that  wish  to  meet. 

Comments  should  focus  on  areas  of 
the  Commission's  enforcement  authority 
that  might  be  implemented  more 
effectively  and  efficiently  by  altering  the 
present  manner  in  which  enforcement 
activity  is  shared  between  the 
Commission  and  State  or  local  agencies. 
Specific  areas  of  interest  include 
enforcement  allocations  respecting  trade 
regulation  rules,  deceptive  marketing 
practices,  deceptive  advertising, 
consumer  credit  and  debt  collection 
practices,  and  anticompetitive  conduct 
that  primafily  affects  consumers  within 
a  particular  State  or  local  area  versus 
conduct  that  has  primarily  regional  or 
national  impact.  In  any  assessment  of 
enforcement  allocations  in  these  areas, 
the  impact  on  resources  available  to  the 
Commission  and  the  States  to  carry  out 
their  other  law  enforcement 
responsibilities  should  be  considered. 
Comments  should  discuss  the  basis  for 
any  recommendations,  and  describe  any 
statutory  changes  or  changes  in  the 
Commission's  rules  that  might  be 
necessary  to  implement  the 
recommendations.  Comments  directed 


to  telemarketing  practices  should 
recognize  that  the  statutory  authority  of 
both  the  Commission  and  the  States  has 
recently  been  affected  by  the 
Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act.  Public  Law  103- 
297.  108  Stat.  1545  {Aug.  16.  1994). 

The  Commission  anticipates  that  both 
the  range  and  the  analysis  of 
enforcement  reallocation  opportunities 
may  differ  with  respect  to  the 
Commission's  consumer  protection  and 
competition  missions.  Therefore, 
comments  dealing  specifically  with  the 
Commission's  consumer  protection 
responsibilities  should  be  segregated 
from  comments  dealing  with  the 
Commission's  maintaining  competition 
responsibilities.  Documents  containing 
the  former  should  be  titled  "Consumer 
Protection  Comment;"  those  containing 
the  latter  should  be  titled  "Maintaining 
Competition  Comment." 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 
IFR  Doc  94-23877  Filed  *-2&-94.  8  45  ami 
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Granting  of  Request  for  Early 

Termination  of  the  Waiting  Penod 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Claylon  Act.  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
wailing  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination 

[Between:  082294  and  090294] 


Name  ol  acquiring  person,  name  ot  acquired  person,  rwme  of  acquired  entity 


The  Loewen  Group  Inc.;  Tex  Kilpatnck;  Kilpatrick  Enterprises.  Inc 

The  Loewen  Groop  Inc.;  K  D  Kilpatnck.  Kilpatnck  Enterprises.  Inc  

American  Barnck  Resources  Corporation.  Lac  Minerals  Ltd.;  Lac  Minerals  Ltd  

The  Chase  Manhattan  Corporation.  Anriencan  Residential  HokJing  Corporation;  Annencan  Residential  HokJing  Corpora- 
tion   

Mernll  Lynch  Capital  Appreciation  Partnership  B-XXV.  LP;  U.S.A.  Foods.  Inc  ;  Newco 

Mernll  Lynch  Capital  Appreciation  Company  Limited  II;  USA  Foods.  Inc  ;  Newco  

N  v.  Verenigd  Bezrt  VNU.  Boston  Ventures  Limited  Partnership  II;  Bill  Holdings.  Inc  

Amoco  Corporation;  E.I.  duPont  de  Nemours  and  Company.  El  duPont  de  Nemours  and  Compan)/  

Gert)er  Scientilic.  Inc  ;  Mcrodynamics.  Inc  .  Microdynamics,  Inc  

Rockwell  Interr^tional  Corporation;  ABI  (Joint  Venture);  ABI  (Joint  Venture) 

Craig  O  McCaw;  Craig  O.  McCaw;  Shreveport  Cellular  Telephone  Company  

Mr  Deepak  Kulkam*;  Hanson  PLC.  Proctor  A  Schwartz  Inc  

Capsure  HoWings  Corp  ;  John  Knox  Jr.;  Universal  Surety  HoWing  Corporation „ 

Offshore  Logistics.  Inc.;  Grasso  Corporation;  Grasso  Corporahon 

Cairn  Energy  PLC;  President  and  Feltows  ot  Harvard  Colfege;  Smrth  Offshore  Exptoration  Company  II 

President  and  Felkjws  of  Harvard  College;  Caim  Energy  PLC;  Caim  Energy  USA.  Inc  

Campbell  Soup  Company.  Fresh  Start  Foods  Limited  PartnersNo.  Fresh  Start  Foods  Limited  Partnership  

NEXTEL  Communications.  Inc  .  Saber  Communications.  Inc.;  Saoer  Communtcatiorra.  Inc  _ - 

PhyCor.  Inc.;  Ho«-Krock  Clinic,  Hott-Krock  Clinc  

USX  Corporation,  Kwik  Sak.  Incorporated:  Kwik  Sak.  Incorporated 

United  IWteridian  Corporatiofi,  General  Atlantic  Resources.  Inc  :  Genera)  Atlantic  Resources,  Inc 

General  Electnc  Company:  Stephen  B  Goot;  Total  Audio  Visual  Services.  Inc  

NV  Koninkli|ke  KNP  BT;  Ivan  Allen  Company,  Ivan  Allen  Company  

United  Meridian  Corporation;  General  Atlantic  Resources.  Inc  ;  General  Atlantic  Resource^  Inc  

National  Spinrvng  Co..  Inc  ;  Equity  Holdings  Limited;  Caron  International  inc  

Western  Resources.  Inc.;  HUB  Entity  (Joint  Venture);  HUB  Entity  (Joint  Venture)  

Enron  Corp  .  HUB  Entity  (Joint  Venture),  HUB  Entity  (Jant  Venture) 

Kuhlman  Corporation;  Communication  Cable,  Ire.;  Communication  Cable.  Inc  — 

Frontenac  VI  Limited  Partnership,  Kimberly-ClarV  Corporation.  Kimberly-ClarV  Corporation  

Edward  L  Perl,  M  D  .  Coastal  Healthcare  Group,  Inc  .  Coastal  Healthcare  Group.  Inc  „ 

Golden  Eagle  Industnes.  Inc  .  National  Gypsum  Company;  National  Gypsum  Company  — 

BMC  West  Corporation;  Ecorxxny  Lumber  &  Hardware  Co  ,  Inc  ;  Greeley  Economy  Lumber  &  Hardware,  Inc  

Bessemer  Securities  Corporation.  Gary  G  Moose.  FEDCO  Autonwtive  Components  Company.  Inc 

APS  HoWmg  Corporation.  Sieg  Company.  Sieg  Company 


PMN  No 


94-1 772 
94-1773 
94-1873 

94-1919 
94-1 B23 
94-1824 
94-1843 
94-1857 
94-1884 
94-1888 
94-1898 
94-1910 
94-1917 
94-1918 
94-1930 
94-1937 
94-1940 
94-1945 
94-1948 
94-1958 
94-1964 
94-1965 
94-1986 
94-2013 
94-1889 
94-1907 
94-1912 
94-1931 
94-1972 
94-1987 
94-1906 
94-1933 
94-1950 
94-1951 


Date  termi- 
nated 


08/22/94 
08/22/94 
Oa'22/94 

08/22/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
Oa'23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/23/94 
08/25/94 
08/25/94 
08/25/94 
08/25/94 
08/25/94 
08/25/94 
08/26/94 
08/26/94 
08/26/94 
08/26/94 


TRANSACTIONS  GRANTED  EARLY  TERMINATlOf^— Continued 
[Between:  082294  and  090294J 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 

Bessemer  Securities  Corporation;  Timothy  G  Brodene;  FEDCO  Automotive  Components  Company,  Inc 

Ajinomoto  Co.,  Inc.;  Tate  &  Lyie;  Orsan  Corporation .' 

WMX  Technologies,  Inc.;  Santa  Fe  Pacific  Corporation;  Rail-Cycle  L.P 1^^^!^"^^!!!!!1!!1!^Z!"I""!!'!!"!!!!.I!! 

Joseph  Littlejohn  &  Levy  Fund,  L.P.;  Tyco  International  Ltd.;  Tyco  International  Ltd  1"""."!!I!!!1 . 

Tyco  International  Ltd.;  Kendall  International,  Inc.;  Kendall  International,  Inc !.!!!!!!!!!!!!!!! 

Rchard  A.  Gilleland;  Tyco  International  Ltd.;  Tyco  International  Ltd "..""""!".""!!!!!"! 

The  Clayton  &  Dubilier  Pnvate  Equity  Fund  IV.  L.P.;  Tyco  International  Ltd.;  Tyco  International  l^td  "r.!I"l".'!!"."" 

Steek^se,  Inc.;  Ivan  Allen  Company;  Ivan  Allent  Company 

ConAgra,  Inc.;  Larry  Dinkin;  MC  Retail  Foods  !..!.!!!!!.!!!!!1"1"IZ".!!!! 

Foster  Wheeler  Corporation;  Enserch  Corporation;  Enserch  Environmental  Corporation  ..I"l.'!!!!!!"!!l""!!!! 

K-lll  Communications  Corporation;  Whittle  Communications  L.P.;  Whittle  Communications  L.P  ...]!..."!!!!!.."!!!!!!!!!!!!^ 

AmenQuesl  Technolgoies,  Inc.;  Rotiec.  Inc.;  Robec,  Inc  '!""!!'.I. 

Craig  O.  McCaw;  Cook  Inlet  Region,  Inc.;  Cook  Inlet  Communications  Corporation 

Cook  Inlet  Region  Inc.;  Craig  O.  McCaw;  LIN  Television  Corporation  ""!""""'""'"""""" 

Host  Marriott  Corporation;  Glendale  Federal  Bank,  Federal  Savings  Bank;  San  Francisco  Airport  Marriott  Hoiei ........... 

Integon  Corporation;  The  Travelers  Inc.;  Bankers  and  Shippers  Insurance  Company  ("Bankers")  

The  Garfield  Weston  Chantable  Foundation;  Kooperativa  fortxindet;  Karishamns  USA,  Inc 

ConAgra  Inc.;  The  SK  Equity  Fund,  LP.;  Marie  Callender  Pie  Shops,  Inc ^.'.^.11."."" 

Cygne  De^uins,  Inc.;  W.  Glynn  Manson;  G.J.M.  Manufacturing  Ltd.  (BVI)  "."!"!"!""!!"". 

W.  Glyn.n  Manson;  Cygne  Designs,  Inc.;  Cygne  Designs,  Inc "11"!."!"..!!!."."!. 

Nextel  Communications,  Inc.;  MotwIeMedia  Corporation;  MobileMedia  Communications,  Iric  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 
Allen  K.  Breed;  Hamlin,  Incorporated;  Hamlin,  Incorporated    . 

Hitachi,  Ltd.;  NEWCO;  NEWCO !!.!!!!!!!!!!!!!!!!!!!.!!!!! 

Texas  instmn^nts  Incorporated;  NEWCO;  NEWCO !..!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!.l!!!!!!!!!!!!!!!.l!!! !!!!!!!! 

Nabors  Industries,  Inc.;  Sundovmer  Offshore  Services,  Inc.;  Sundowner  Offshore  Servk:es,  Inc  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Non^rest  Corporation;  C.H.  Robinson  Company;  CHR  Equipment  Financing,  Inc  !.!!!.!.!!!!!!!!!!!!!!! 

First  Financial  Management  Corporation;  New  Valley  Corporation  (debtor-in-possession);  Western  Union  Finanaai 

Services,  Inc 

Sulzer  AG;  Vorth  Sulzer  Papiertechnik  GmbH;  Voith  Sulzer  Papiertechnik  GmbH  _!.!!!!!!!!!!!!!!!!!!!!!!!!!!!! 

Familiengesellschatt  Dr.  HannsVorth  GbR;  Voith-Sulzer  Papiertechnik  GmbH;  Voith-Sulzer  Papiertecrfinik"GmbH  !!!!!!! 

JR.  Hendnck.  Ill;  Joshua  P.  Darden,  Jr.;  Cotonial  Chevrolet  Company,  LP 

Warburg,  Pincus  Investors.  LP.;  Joshua  P.  Darden.  Jr.,  Colonial  Chevrolet  Company.  L.P  !!!..!!!!!!!!!!!!!!! 


PMN  No. 


94-1952 
94-1955 
94-1974 
94-1979 
94-1981 
94-1982 
94-1983 
94-1985 
94-1997 
94-1998 
94-2010 
94-2016 
94-2018 
94-2019 
94-2021 
94-1394 
94-1914 
94-1994 
94-2003 
94-2004 
94-2025 
94-1916 
94-1992 
94-1993 
94-2026 
94-2038 

94-2036 
94-1614 
94-1615 
94-1900 
94-1947 


Date  termi- 
nated 


08/26-'S4 
Oa'2694 
08 '26,94 
08.'26/94 
08/26/94 
08/25,'94 
08/26/94 
08/26/94 
08-26/94 
08 '26.-94 
08/26/94 
0a26/94 
08/26/94 
C8.'26/94 
08/26.'94 
08/29/94 
0a'29.'94 
08/29/94 
Oa  29/94 
08/29.'94 
08/29/94 
08/30.'94 
0&'30/94 
08/30,'94 
08 '30.-94 
08 '30 '94 

09.'01'94 
09  02/94 
09'02'94 
09/02'94 
09/02/94 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contract  Representatives;  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Comf)etition,  Room 
303,  Washington,  D.C.  20580,  (202)  326- 
3100. 

By  Diref;tion  of  the  Commission. 
Beniamin  I.  Bennan, 
Acting  Secretary. 
[PR  Doc.  94-23875  Filed  9-26-94;  8:45  am) 

BILUNG  COOE  (TSO-OI-M 


[DM.  C-837] 

General  Railway  Signal  Co  :  Prohibited 
Trade  Practices  and  Atttrmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

SUMMARY:  This  order  reopens  and 
modifies  the  Commission's  1964  order 
by  terminating  the  order  consistent  with 
the  Commission's  new  policy  that  the 
public  interest  requires  setting  aside 
orders  in  effect  for  more  than  twenty 
years. 


DATES:  Consent  order  issued  September 

24.  1964.  Modifying  order  issued 

August  29,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Ducore,  FTC/S-2115, 

Washington,  D.C.  20580.  (202)  326- 

2526. 

SUPPLEMENTARY  INFORMATION:  In  the 
Matter  of  General  Railway  Signal  Co. 
The  prohibited  trade  practices  and/or 
corrective  actions  as  set  forth  at  29  FR 
14071,  are  deleted  as  indicated  in  the 
summary. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended; 

Sec.  2,  49  Stat.  1526;  15  U.S.C.  45, 13) 

Beniamin  L  Bennan, 

Acting  Secretary. 

(FR  Doc.  94-23876  Filed  9-26-94;  8:45  ami 

BILLING  COOE  67S0-01-M 

[File  No.  932  3135] 

Chemopharm  Laboratory  Inc.,  d/b/a  CP 
Industnes;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Utah  corporation 
that  markets  the  ice  melting  product. 
Superior  Sno-N-Ice,  from  making  any 
envirorunental  claim  about  any  product 
unless  it  possesses  and  relies  on 
competent  and  reliable  scientific 
evidence  to  substantiate  the  claims,  hi 
addition,  the  respondent  would  be 
prohibited  from  misrepresenting  the 
existence  or  contents  of  any  test  or 
study. 

DATES:  Comments  must  be  received  on 
or  before  November  28,  1994. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretan,-. 
Room  159.  6th  St.  and  Pa.  Ave..  N.W.,' 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker.  Chicago  Regional  Office. 
Federal  Trade  Commission,  55  East 
Monroe  St.,  Suite  1437,  Chicago,  IL. 
60603.  (312)  353-8156. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C 
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46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
con.sent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  Final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(t,)(ii)). 

Agreement  Containing  Consent  Urder  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of 
Chemopharm  Laboratory  Inc..  d/b/a  CP 
Industries,  a  corporation  ("proposed 
respondent"),  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Chemopharm  Laboratory  Inc.,  by  its 
duly  authorized  officer,  and  its  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Chemopharm 
l.aboratory  Inc.  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Utah  with  its  principal  office  or 
place  of  business  at  503  North  400  West, 
Salt  Lake  City.  Utah  84103. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 
a.  Any  further  pro<;edural  steps; 
b  The  requirement  that  the 

Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  atxepted  by  the 
Commission,  it.  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 


respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admis.sion  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules  the  Commission 
may  without  further  notice  to  proposed 
respondent.  (!)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  de<:ision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
orjcontradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

1.  The  term  "product"  means  any 
product  that  is  offered  for  sale,  sold  or 
distributed  to  the  public  by  respondent. 


its  successors  and  assigns,  under  the 
"Superior  Sno-N-Ice  Melter"  band  name 
or  any  other  brand  name  of  respondent, 
its  successors  and  assigns;  and  also 
means  any  product  sold  or  distributed 
to  the  public  by  third  parties  under 
private  labeling  agreements  with 
respondent,  its  successors  and  assigns. 
2.  The  term  "competent  and  reliable 
scientific  evidence"  means  tests, 
analyses,  research,  studies  or  other 
evidence  ba.sed  on  the  expertise  of 
professionals  in  the  relevant  areas,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so.  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

I 

/( is  ordered  that  respondent, 
Chemopharm  Laboratory  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  cormection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  in  or 
affeciing  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 

A.  Such  product  is  "environmentally 
safe,"  "protects  the  total  environment," 
or  otherwise  offers  any  environmental 
benefit;  or 

B.  Such  product  provides  the 
environmental  benefits  of  Calcium 
Magnesium  Acetate, 

unless  such  representation  is  true  and, 
at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation, 

II 

It  is  further  ordered  that  respondent, 
Chemopharm  Laboratory  Inc.,  a 
corporation,  its  successors  and  assigns, 
and  its  offers,  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  the 
existence,  contents,  validity,  results. 


conclusions,  or  interpretations  of  any 
test  or  study. 

Ill 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representations; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

rv 

It  is  further  ordered  that  the 
respondent  shall  distribute  a  copy  of 
this  Order  to  each  of  its  operating 
divisions  and  to  each  of  its  officers, 
agents,  or  employees  engaged  in  the 
preparation  and  placement  of 
advertisements,  promotional  materials, 
product  labels  or  other  such  sales 
materials  covered  by  this  Order. 


//  is  further  ordered  that  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

V? 

//  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it,  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Chemopharm  Laboratory,  Inc., 
d/b/a  CP  Indu.stries,  an  Utah  corporation 
("CP  Industries"  or  "respondent"). 
Upon  this  agreement,  the  respondent 
will  cease  and  desist  from  claiming  that 
any  product  is  environmentally  safe, 
protects  the  total  environment. 


otherwise  offers  any  environmental 
benefit,  or  provides  the  environmental 
benefits  of  Calcium  Magnesium  Acetate 
("CMA"),  unless  such  representation  is 
true  and,  at  the  time  of  making  such 
representation,  it  possesses  adequate 
substantiation.  The  proposed  consent 
agreement  also  prohibits  CP  Industries 
from  misrepresenting  the  results  of  any 
test  or  study. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixy  (60) 
days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  claims  made  for 
CP  Industries'  Superior  Sno-N-Ice 
Melter  product.  The  complaint 
accompanying  the  proposed  consent 
order  alleges,  in  part,  that  the 
respondent  engaged  in  deceptive  acts 
and  practices  in  violation  of  Section  5 
of  the  Federal  Trade  Commission  Act. 
According  to  the  complaint,  the 
respondent  represented  that  Superior 
Sno-N-Ice  Melter  does  not  harm  or 
damage  the  environment;  that  Superior 
Sno-N-Ice  Melter  provides  the 
environmental  benefits  of  C\L\;  that 
scientific  studies  of  CMA  demonstrate 
that  Superior  Sno-N-Ice  is  beneficial  to 
the  environment;  and  that  it  had  a 
reasonable  basis  for  these  claims.  In  fact, 
Superior  Sno-N-Ice  Melter  contains 
about  95%  sodium  chloride  (i.e.,  rock 
salt)  which  does  harm  or  damage  the 
environment.  Therefore,  Superior  Sno- 
N-Ice  does  harm  or  damage  the 
environment;  Superior  Sno-N-Ice  Melter 
does  not  provide  the  environmental 
benefits  of  CMA;  and  scientific  studies 
of  CMA  do  not  demonstrate  that 
Superior  Sno-N-Ice  Melter  is  beneficial 
to  the  environment.  The  complaint 
therefore  alleges  that  the  clni.iis  are  false 
and  misleading  and  also  alleges  that  CP 
Industries  lacked  a  reasonable  basis  for 
making  the  claims. 

The  consent  order  contains  provisions 
designed  to  prevent  the  respondents 
from  engaging  in  similar  allegedly 
illegal  acts  and  practices  in  the  future. 

Paragraph  I  of  the  proposed  consent 
order  requires  CP  Industries  to  cease 
representing  that  any  product  is 
"environmentally  safe,"  "protects  the 
total  environment,"  or  otherwise  offers 
any  environmental  benefit;  or  that  any 
product  provides  the  environmental 
benefits  of  CMA,  unless  such 
representation  is  true  and  substantiated. 


Paragraph  11  of  the  order  prohibits  CP 
Industries  finm  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test  or  study. 

The  remaining  parts  of  the  proposed 
consent  order  require  the  respondent  to 
maintain  materials  relied  upon  to 
substantiate  claims  covered  by  the 
order,  to  distribute  copies  of  the  order 
to  each  of  its  operating  divisions  and  to 
certain  company  officials,  to  notif>'  the 
Commission  of  any  changes  in  corporate 
structure  that  might  affect  compliance 
with  the  order,  and  to  file  one  or  more 
compliance  reports. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  consent  order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  in  any  way 
their  terms. 
Benjamin  L  Berman. 
Acting  Secretary. 
IFR  Doc  94-23878  Filed  9-26-94;  8:45  am) 
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GENERAL  SERVICES 

ADMINISTRATION 

10-63-31 

Delegation  of  Authority  to  the 
Secretary  of  Transportation; 
Correction 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Correction  to  notice. 

SUMMARY:  This  document  contains 
corrections  to  notice  document  [G— 93- 
3]  which  was  published  Wednesday, 
August  11,  1993  (58  FR  42732).  The 
document,  erroneously  addressed  to  the 
Secretary'  of  Transportation,  is  changed 
to  read  as  follows: 

Delegation  of  Authority  to  the  Secretar}- 
of  the  Treasury 

Pursuant  to  the  authority  vested  in  the 
Administrator  of  General  Ser%ices  by 
section  3726  of  title  31,  United  States 
Code,  and  redelegated  to  the  Director, 
Office  of  Transportation  Audits.  Federal 
Supply  Service,  I  have  determined  that 
it  is  both  cost-effective  and  in  the  public 
interest  to  delegate  authority  to  the 
Secretary  of  the  Treasury;  specifically, 
to  the  U.S.  Customs  Service,  to  conduct 
a  prepayment  audit  of  transportation 
bills  relating  to  the  movement  of 
domestic  and  foreign  household  goods, 
motor,  air  and  rail  freight,  air  passenger, 
and  water  freight,  subject  to  the 
provisions  of  the  Federal  Property 
Management  Regulations,  title  41.  Code 
of  Federal  Regulations,  subpart  101-41. 
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jiKl  iiMiKiHliirHiilN  ini'rrtu.    i  his 

prupayment  audit  will  be  conducted  by 
the  (ieneral  Services  Administrations 
(C'lSA's)  contractors,  at  the  contractors' 
sites,  for  the  U.S.  Customs  vService. 
Indianapolis.  Indiana. 

The  S*H;relary  of  the  Treasury  may 
ndelegale  this  authority  to  any  ofPuDr. 
ofricial.  or  employtn;  of  the  Department 
nf  the  Treasury 

The  Secretary  of  the  Treasury  shall 
iKjtity  C>SA  in  writiiiv;  ot  theNe 
aiidilioiiiil  doluKatioii.s.  This  delegation 
is  eFftH  tive  upon  publication  in  the 
federal  Register 

D.itnl  -S.plcmUT  It.    m«l4 
|»«ieph  |.  ConimuM. 

Dii^  tor.  Oftii  f  nf  Tmrr  fxirtnttnn  Audits 
II  K  DiX    M4    J  17'tM  Fil.  fl  i»^2h-t>4.  «:4S  ami 
BtLLINC  COOC  »aiO-3*-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(COC-608] 

Cooperative  Agreement  With  tt>e  Iowa 
Department  of  Public  Health  for  Health 
Assessment  of  Persian  Gulf  War 
Veterans 

Summary 

The  Centers  for  Disease  Control  and 
I'revention  (CDC)  nnnounres  the 
anticipated  availability  of  fiscal  year 
(FY)  199')  funds  for  .i  cooperative 
agreement  with  the  Iowa  Deparlmenl  of 
Public  Health  (lOPfil  for  Health 
Assessments  of  Persian  Gulf  War 
Veterans.  Approximately  $1.50  million 
is  expelled  to  be  available  in  FY  1995 
to  fund  this  project.  It  is  expected  that 
the  award  will  begin  on  or  about 
f)ecember  1,  1994,  and  will  be  made  for 
a  t;i-month  budget  period  within  a 
projef.l  period  of  up  to  2  years  FundinK 
eslimattfs  may  vary  and  are  subjefi  to 
change.  Continuation  awards  within  the 
projwit  [)eriod  will  be  made  on  the  basis 
of  satisfai;tory  progress  and  the 
availability  of  funds. 

The  purpose  of  this  cooperative 
agreement  will  be  to  conduct  a  pilot 
survey  which  will  assess  the  past  and 
present  health  status  of  Iowa  residents 
who  are  Persian  Gulf  War  veterans 
compared  with  other  Iowa  residents 
who  are  Persian  Gulf  War-era  veterans, 
in  terms  of  self-report»?d  health 
outfomes  This  a.s.s<-s.sment  will  serve  as 
a  model  for  potential  future  similar 
as.sessmenls  undertaken  by  other 
Federal  agencies.  States,  local 
governments,  or  universities.  CDC  will 
s«rve  as  the  principal  point  of  contact 


Willi  iiiH  IM  [),ir1iiitfiii  lit  iM'leiisj-  ciiui 
Other  Federal  agencies  to  secure  names 
and  locating  information  for  the  study 
participants:  provide  expert  review, 
comment  and  approval  on  all  study 
prot(x:ols.  data  colle<.tion  instniments. 
analysis  plans,  media  releases,  draft  and 
final  reports,  and  publications  generated 
hy  the  recipient  and  its  contradors  and 
ensures  appropriate  involvement  of 
related  Fedeml  agencies  and  veteran 
s»?rvices  organizations 

The  Public  Health  Service  (PUS)  is 
committed  to  achieving  the  health 
promotion  and  di.sea.se  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  acJivity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  annoiinc:ement 
is  related  to  the  priority  area  of 
Environmental  Health.  (To  ordrr  a  copy 
of  Healthy  People  2000.  sfH?  the  section 
WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION  ) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act.  .section  301 
(42  1TS.C.  241) 

Smoke-Free  Workplace 

(MiS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
ail  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

Fligible  Applicants 

Assistance  will  be  provided  only  to 
IDPH  for  conducting  this  projet:!.  No 
other  applications  are  solicited.  The 
Program  Announcement  and 
application  kit  have  been  sent  to  IDPfl 

IDPH  is  the  most  appropriate 
organization  to  conduct  the  work  under 
this  cooperative  agreement  for  the 
following  rea.sons: 

1.  IDPH  among  the  Slates  has  taken 
aggressive  and  positive  steps  to  address 
the  health  ( ')-icems  among  Iowa  Gulf 
War  veterans.  It  has  already  established 
vital  links  among  Iowa  veterans'  groups 
and  scientists  to  address  these  concerns 
and  ore  therefore  in  the  strongest 
position  to  carry  out  this  effort  rapidly 
and  cost  effectively. 

2.  IDPH  has  the  statutory 
responsibility  for  protecting  and 
enhancing  the  public  health  of  the 
(iti.'ens  of  the  State  of  Iowa.  This 
iiK  hides  assessing  the  impact  of  the 
Persian  liulf  War  experience  on  the 
health  of  Iowa  residents  who  are  Gulf 
War  or  Gulf  War-era  veterans. 

3.  IDPH  has  aa:ess  to  vital  statistics 
and  related  State  collected  data  which 


will  Im-  esseiituii  i:unipuneiits  ut  the 
project. 

4.  IDPH  has  ongoing  and  established 
organizational  relationships  with  other 
Iowa  agencies  and  veterans'  groups 
which  will  be  involved  in  providing 
essential  support  for  this  project. 

Executive  Order  12372  Review 

The  application  is  subject  to 
Intergovernmental  Review  of  Federal 
Pro>;rains  as  governed  by  Exec  utive 
Order  IK  O  )  12372.  E.O.  12372  sets  up 
a  system  for  .State  and  local  government 
review  of  proposed  Federal  a.ssistance 
applications.  IDPH  should  contact  their 
State  Single  Point  of  Contact  (SPOC:)  as 
early  as  pos.sible  to  olert  them  to  the 
prospective  application  and  receive  Hny 
ne<;es,sarv  inslrudions  on  the  State 
proi.ess.  If  the  SPOC  hos  any  .State 
process  re<;ommeiidations  on  the 
application  submitted  to  CDC'.,  thev 
should  send  them  to  Henry  S.  Cas.sell. 
III.  Grants  Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Ofnr:e.  Centers  for  Disease 
Control  and  Prevention  (CDC").  25'i  Fast 
Paces  Ferry  Road.  NE..  Atlanta.  GA 
30305.  no  later  tharx  fiO  days  after  the 
application  due  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  re*^erenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
re<;eives  after  that  date. 

Public  Health  System  Reporting 
Requireroeats 

This  program  is  not  subje<:t  to  the 
Public  Health  .System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Fc»deral  Domestic        ^ 
Assistance  number  is  93.283. 

Other  Requirements 

A.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  ip.iividuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

B.  Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
[Jepartmenl  of  Health  and  Human 
Services  Regulations.  45  CFR  Part  46. 
regarding  the  protection  of  human 
subjects.  Assurance  must  he  provided  to 
demon.slrate  that  the  proiei;t  will  be 
subject  to  initial  and  contini'ing  review 
by  an  appropriate  institutional  review 


committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
opplication  kit. 

Where  to  Obtain  Additional 

Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  refer  to  Announcement 
Number  508  and  contact  Lisa  G. 
Tamaroff,  Grants  Management 
Specialist,  Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferrv  Road,  NE.. 
Room  300,  Mailstop  E-13,  Atlanta,  GA 
30305,  telephone  (404)  842-6796. 

A  copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  SUMMARY  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325. 
telephone  (202)  783-3238. 

Dated:  .September  20,  1994. 
Deborah  L.  Jones, 

Actinf>  Associate  Director  for  Management 
and  nperatiom;.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  rkK   94-2381 1  Filed  9-26-94;  8  45  am) 
BILUNO  CODE  41M-18-P 


Office  of  the  Secretary 

Health  Care  Financing  Adminlstratfon 

Administration  for  Children  and 

Families 

[ORD-069-N] 

Medicaid  Program;  Demonstration 
Propoiftis  Pursuant  to  Section  1115(a) 
of  the  Social  Security  Act;  Policies  and 

Procedures 

AGENCIES:  Office  of  the  Secretary,  Health 
Care  Financing  Administration  (HCFA), 
and  Administration  for  Children  and 
Families  (ACF),  HHS. 
ACTION:  Public  Notice. 

SUMMARY:  This  public  notice  informs 
interested  parties  of  (1)  the  principles 
the  Department  of  Health  and  Human 
Services  ordinarily  will  consider  when 
deciding  whether  to  exercise  its 
discretion  to  approve  or  disapprove 
demonstration  projects  under  the 
authority  in  Section  1115(a)  of  the 
Social  Security  Act,  42  U.S.C.  §  1315(a); 
(2)  the  kinds  of  procedures  the 
Department  would  expect  States  to 
employ  in  involving  the  public  in  the 
development  of  proposed  demonstration 


projects  under  Section  1115;  and  (3)  the 
procedures  the  Department  ordinarily 
will  follow  in  reviewing  demonstration 
proposals.  The  principles  and 
procedures  described  in  this  public 
notice  are  being  provided  for  the 
information  of  interested  parties,  and 
are  not  legally  binding  on  the 
Department  of  Health  and  Human 
Services.  This  notice  does  not  create  any 
right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  or  equity, 
by  any  person  or  entity,  against  the 
United  States,  its  agencies  or 
instrumentalities,  ^e  States,  or  any 
other  person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Rolston,  Administration  for 
Children  and  Families,  Department  of 
Health  and  Human  Services,  at  (202) 
401-9220. 

Thomas  Kickham.  Health  Care 
Financing  Administration.  Department 
of  Health  and  Human  Services,  at  (410) 
966-6503. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Demonstration  Proposals  Pursuant  to 
Section  1115  of  the  Social  Security 
Act — General  Policies  and  Procedures 

Under  Section  1115,  the  Department 
of  Health  and  Human  Services  is  given 
latitude,  subject  to  the  requirements  of 
the  Social  Security  Act,  to  consider  and 
approve  research  and  demonstration 
proposals  with  a  broad  range  of  policy 
objectives.  The  Department  desires  to 
facilitate  the  testing  of  new  policy 
approaches  to  social  problems.  Such 
demonstrations  can  provide  valuable 
knowledge  that  will  help  lead  to 
improvements  in  achieving  the 
purposes  of  the  Act.  The  Department 
also  is  committed  to  both  a  thorough 
and  an  expeditious  review  of  State 
requests  to  conduct  such 
demonstrations. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  In  order  to  ensure 
a  sound,  expeditious  and  open  decision- 
making process,  the  Department  will  be 
guided  by  the  policies  and  procedures 
described  in  this  statement  in  accepting 
and  reviewing  proposals  submitted 
pursuant  to  section  1115. 

II.  General  Considerations 

To  facilitate  the  testing  of  new  policy 
approaches  to  social  problems  the 
Etepartment  will — 

•  Work  with  States  to  develop 
research  and  demonstrations  in  areas 
consistent  with  the  Department's  policy 
goals; 


•  Consider  proposals  that  test 
alternatives  that  diverge  from  that 
policy  direclion;  and 

•  Consider,  as  a  criterion  for 
approval,  a  State's  ability  to  implement 
the  research  or  demonstration  project. 

While  the  Department  expects  to 
review  and  accept  a  range  of  proposals, 
it  may  disapprove  or  limit  proposals  on 
policy  grounds  or  because  the  proposal 
creates  potential  constitutional 
problems  or  violations  of  civil  rights 
laws  or  equal  protection  requirements. 
The  Department  seeks  proposals  which 
preserve  and  enhance  beneficiary  access 
to  quality  services.  Within  this  overall 
policy  framework,  the  Department  is 
prepared  to— 

•  Grant  waivers  to  test  the  same  or 
related  poUcy  innovations  in  multiple 
States,  (replication  is  a  valid  met;hanism 
by  which  the  effectiveness  of  poUcy 
changes  can  be  assessed); 

•  Approve  demonstration  projet.ts 
ranging  in  scale  from  reasonably  small 
to  state-wide  or  multi-state,  and 

•  Consider  joint  Medicare-Medicaid 
demonstrations,  such  as  those  granted 
in  the  Program  for  All-inclusive  Care  for 
the  Elderiy  (PACE)  and  Social  Health 
Maintenance  Organization  (SHMO) 
demonstrations,  and  Aid  to  Families 
with  Dependent  Children  (AFDC)- 
Medic;aid  waivers. 

III.  Duration 

The  complex  range  of  policy  issues, 
design  methodologies,  and 
unanticipated  events  inherent  in  any 
research  or  demonstration  makes  it  ver> 
difficult  to  establish  a  single  Department 
policy  on  the  duration  of  1115  waivers. 
However,  the  Department  is  committed, 
through  negotiations  with  State 
applicants,  to — 

•  Approve  waivers  of  at  least 
sufficient  duration  to  give  new  policy 
approaches  a  fair  test.  The  duration  of 
waiver  approval  should  be  congruent 
with  the  magnitude  and  complexity  of 
the  project  (for  example,  large-scale 
statewide  reform  programs  will 
typically  require  waivers  of  five  years); 

•  Provide  reasonable  time  for  the 
preparation  of  meaningful  evaluation 
results  prior  to  the  conclusion  of  the 
demonstration;  and 

•  Recognize  that  new  approaches 
often  involve  considerable  start-up  time 
and  allowance  for  implementation 
delays. 

The  Department  is  also  committed, 
when  successful  demonstrations 
provide  an  appropriate  basis,  to  working 
with  State  governments  to  seek 
permanent  statutory  changes 
incorporating  those  results.  In  such 
ca.ses.  consideration  will  be  given  to  a 
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reasonable  extension  of  existing 
waivers. 

IV.  Evaluation 

As  with  the  duration  of  waivers,  the 
complex  range  of  policy  issues,  design 
methodologies,  and  unanticipated 
events  also  makes  it  very  difficult  to 
establish  a  single  Department  policy  on 
evaluation.  This  Department  is 
committed  to  a  policy  of  meaningful 
evaluations  using  a  broad  range  of 
appropriate  evaluation  strategies 
(including  true  experimental,  quasi- 
experimental,  and  qualitative  designs) 
and  will  be  flexible  and  project-specific 
in  the  application  of  evaluation 
techniques.  This  policy  will  be  most 
evident  with  health  care  waivers. 
Within-site  randomized  design  is  the 
preferred  approach  for  most  AFDC 
waivers.  The  Department  will  consider 
alternative  evaluation  designs  when 
such  designs  are  methodologically 
comparable.  The  Department  is  also 
eager  to  ensure  that  the  evaluation 
process  be  as  unintrusive  as  possible  to 
the  beneficiaries  in  terms  of 
implementing  and  operating  the  policy 
approach  to  be  demonstrated,  while 
ensuring  that  critical  lessons  are  learned 
from  the  demonstration. 

V.  Coat  Neutrality 

The  Department's  fiduciary 
obligations  in  a  period  of  extreme 
budgetary  stringency  require 
maintenance  of  the  principle  of  cost 
neutrality,  but  the  Department  believes 
it  should  be  possible  to  apply  that 
principle  flexibly. 

•  The  Department  will  assess  cost 
neutrality  over  the  life  of  a 
demonstration  project,  not  on  a  year-by- 
year  basis,  since  many  demonstrations 
involve  making  "up-front"  investments 
in  order  to  achieve  out-year  savings 

•  The  Department  recognizes  the 
difficulty  of  making  appropriate 
baseline  proje<:tions  of  Medicaid 
expenditures,  and  is  open  to 
development  of  a  new  methodology  in 
that  regard. 

•  In  assessing  budget  neutrality,  the 
Department  will  not  rule  out 
consideration  of  other  cost  neutral 
arrangements  proposed  by  States. 

•  States  may  be  required  to  conform, 
within  a  reasonable  period  of  time, 
relevant  aspects  of  their  demonstrations 
to  the  terms  of  national  health  care 
reform  legislation,  including  global 
budgeting  requirements,  and  to  the 
terms  of  national  welfare  reform 
legislation. 


VI.  Timeliness  and  Administrative 
Complexity 

The  Department  is  committed  to 
minimizing  the  administrative  burden 
on  the  States  and  to  reducing  the 
processing  time  for  waiver  requests.  In 
order  to  accomplish  this  the  Department 
has  adopted  a  number  of  procedures, 
including — 

•  Expanding  pre-application 
consultation  with  States: 

•  Setting,  and  sharing  with 
applicants,  a  well-defined  schedule  for 
each  application,  with  established  target 
dates  for  processing  and  reaching  a 
decision  on  the  application; 

•  Maintaining,  to  the  extent  feasible, 
a  policy  of  one  consolidated  request  for 
further  information; 

•  Sharing  proposed  terms  and 
conditions  with  applicants  before 
making  final  decisions; 

•  Establishing  concurrent,  rather  than 
sequential,  review  of  waivers  by  all 
relevant  units  of  the  Department  and 
with  other  relevant  Departments  and  the 
Office  of  Management  and  Budget; 

•  Expanding  technical  assistance 
activities  to  the  States;  and 

•  Developing  multi-state  waiver 
solicitations  in  areas  of  priority  concern, 
including  integrated  long-term  care 
system  development,  services  for 
adolescents,  and  services  in  rural  areas. 

The  Department  will  continue  to 
follow  and  develop  procedures,  and 
commit  internal  resources  to  reviewing 
demonstration  proposals,  necessary  for 
a  sound  and  expeditious  review  process. 

VII.  State  Notice  Procedures 

The  Department  recognizes  that 
people  who  may  be  affected  by  a 
demonstration  project  have  a  legitimate 
interest  in  learning  about  proposed 
projects  and  having  input  into  the 
decision-making  process  prior  to  the 
time  a  proposal  is  submitted  to  the 
Department.  A  process  that  facilitates 
public  involvement  and  input  promotes 
sound  decision-making. 

There  are  many  ways  that  States  can 
provide  for  such  input.  In  order  to  allow 
for  public  input  into  the  proposals,  the 
Department  expects  States  to  ordinarily 
follow  one  (or  more  if  the  State  desires) 
of  the  processes  described  in  this 
section. 

1.  At  any  time  prior  to  submitting  a 
section  1115  demonstration  proposal  to 
the  Department  of  Health  and  Human 
Services,  a  State  may  provide  to  the 
Department  a  written  description  of  the 
process  the  State  will  use  for  receipt  of 
public  input  into  the  proposal  prior  to 
its  submission  to  the  Department. 

Within  15  days  of  receipt  of  such 
description,  the  Department  will  notify 


the  State  whether  the  described  process 
provides  adequate  opportunity  for 
public  input.  The  Department  will 
accept  any  process  that — 

•  Includes  the  holding  of  one  or  more 
public  hearings,  at  which  the  most 
recent  working  proposal  is  described 
and  made  available  to  the  public,  and 
time  is  provided  during  which 
comments  can  be  received;  or 

•  Uses  a  commission  or  other  similar 
process,  where  meetings  are  open  to 
members  of  the  public,  in  the 
development  of  the  proposal;  or 

•  Results  from  enactment  of  a 
proposal  by  the  State  legislature  prior  to 
submission  of  the  demonstration 
proposal,  where  the  outline  of  such 
proposal  is  contained  in  the  legislative 
enactment;  or 

•  Provides  for  formal  notice  and 
comment  in  accordance  with  the  State's 
administrative  procedure  act;  provided 
that  such  notice  must  be  given  at  least 
30  days  prior  to  submission;  or 

•  Includes  notice  of  the  intent  to 
submit  a  demonstration  proposal  in 
newspapers  of  general  circulation,  and 
provides  a  mechanism  for  receiving  a 
copy  of  the  working  proposal  and  an 
opportunity,  which  shall  not  be  less 
than  30  days,  to  comment  on  the 
proposal;  or. 

•  Includes  any  other  similar  process 
for  public  input  that  would  afford  an 
interested  party  the  opportunity  to  learn 
about  the  contents  of  the  proposal,  and 
to  comment  on  its  contents. 

The  State  shall  include  in  the 
demonstration  proposal  it  submits  to  the 
Department  a  statement  (a  narrative  of 
several  sentences)  briefly  describing  the 
process  that  it  followed  in 
implementing  the  process  previously 
presented  to  the  Department.  The 
Department  may  find  a  proposal 
incomplete  if  the  process  has  not  been 
followed. 

2.  A  State  that  has  not  followed  the 
procedures  described  in  paragraph  1. 
must  submit  a  description  of  the  process 
that  was  used  in  the  State  to  obtain 
public  input,  at  the  time  it  submits  its 
demonstration  proposal.  The 
Department  will  notify  the  State  if  the 
process  was  adequate  within  15  days 
after  the  application  is  submitted, 
applying  the  same  criteria  as  in 
paragraph  1.  If  the  process  was  not 
adequate,  the  State  can  cure  the 
inadequacy  by — 

Posting  a  notice  in  the  newspaper  of 
widest  circulation  in  each  city  with  a 
population  of  100,000  or  more,  or  in  the 
newspaper  of  widest  circulation  in  the 
State  if  there  is  no  city  with  a 
population  of  100.000,  indicating  that  a 
demonstration  proposal  has  been 
submitted.  Such  notice  shall  describe 


the  major  elements  of  the  proposed 
demonstration  and  any  changes  in 
benefits,  payments,  eligibility, 
responsibilities,  or  provider  selection 
requested  in  the  proposal.  The  notice 
shall  indicate  how  interested  persons 
can  obtain  copies  of  the  proposal  and 
shall  specify  that  written  comments  will 
be  accepted  by  the  State  for  a  period  of 
thirty  days.  If  a  State  follows  such  a 
procedure,  the  State  should  respond  to 
requests  for  copies  of  the  proposal 
within  seven  days.  The  State  should 
maintain  a  record  of  all  comments 
received  through  this  process. 

All  HHS  commitments  with  respect  to 
times  for  responding  to  demonstration 
proposals  shall  be  tolled  until  this 
process  is  completed. 
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\  III.  Federal  Notice 

The  Department  of  Health  and  Human 
Services  intends  to  publish  a  monthly 
notice  in  the  Federal  Register  of  all  new 
and  pending  proposals  submitted 
pursuant  to  section  1115.  The  ndtice 
will  indicate  that  the  Department 
accepts  written  comments  regarding  all 
demonstration  project  proposals. 

The  Department  will  maintain  a  list  of 
organizations  that  have  requested  notice 
that  a  demonstration  proposal  has  been 
received  and  will  notify  such 
organizations  when  a  proposal  is 
received. 

IX.  Comments 

The  Department  will  not  approve  or 
disapprove  a  proposal  for  at  least  30 
days  after  the  proposal  has  been 
received,  in  order  to  receive  and 
consider  comments.  The  Department 
will  attempt,  if  feasible,  to  acknowledge 
receipt  of  all  comments,  but  the 
Department  will  not  provide  written 
responses  to  comments. 

X.  Findings 

The  Department  will  prepare  a 
decision  memorandum  at  the  time  a 
demonstration  proposal  is  granted  or 
denied,  discussing  why  the  Department 
granted  or  denied  the  proposal  and  how 
an  approved  demonstration  meets  the 
criteria  established  by  statute. 

XI.  Administrative  Record 

The  Department  will  maintain  an 
administrative  record  which  will 
generally  consist  of:  the  formal 
demonstration  application  from  the 
State;  issue  papers  sent  to  the  State  and 
State  responses;  public  and 
Congressional  comments  sent  to  the 
Department  and  any  Department 
responses;  the  Department's  decision 
memorandum  regarding  the  granting  or 
denial  of  a  proposal;  and  the  final  terms 


and  conditions,  and  waivers,  sent  to  the 
Slate  and  the  State  acceptance  of  them. 

XII.  Sub-state  Demonstrations 

When  a  demonstration  is  to  be 
implemented  in  only  part  of  a  State,  the 
State  will  be  required  to  provide 
information  on  the  likely  demographic 
composition  of  populations  subject  to 
and  not  subject  to  the  demonstration  in 
the  State.  When  relevant,  the 
Department  will  require  that  the 
evaluation  component  of  a  project 
address  the  impact  of  the  project  on 
particular  subgroups  of  the  population. 

XIII.  Implementation  Reviews 

As  part  of  the  terms  and  conditions  of 
any  demonstration  proposal  that  is 
granted,  the  Department  may  require 
periodic  evaluations  of  how  the  project 
is  being  implemented.  The  Department 
will  review,  and  when  appropriate 
investigate,  documented  complaints  that 
a  State  is  failing  to  comply  with 
requirements  specified  in  the  terms  and 
conditions  and  implementing  waivers  of 
any  approved  demonstration. 

XIV.  Legal  Effect 

This  notice  is  intended  to  inform  the 
public  and  the  States  regarding 
procedures  the  Department  ordinarily 
will  follow  in  exercising  the  Secretary's 
discretionary  authority  with  respect  to 
State  demonstration  proposals  under 
section  1115.  This  notice  does  not  create 
any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  or  equity, 
by  any  person  or  entity,  against  the 
United  States,  its  agencies  or 
instrumentalities,  the  States,  or  any 
other  person. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779:  Health  Financing 
Research,  Demonstrations  and  Experiments.) 

Dated:  September  16. 1994. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  16, 1994. 
Mary  )o  Bane, 
Assistant  Secretary  for  Children  and  Families. 

Dated:  September  19. 1994 
Donna  E.  Shalala. 
Secretar}'. 

IFR  Doc.  94-23960  Filed  9-26-94;  8:45  am| 
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U.S.C.  Appendix).  Notice  is  hereby 
given  that  the  Secretary  of  the  Interior 
is  renewing  the  Outer  Continental  Shelf 
(OCS)  Advisory  Board  Charter  and 
revising  it  to  reflect  the  Minerals 
Management  Service's  royalty 
management  mandate,  and  renaming  it 
the  Minerals  Management  Advisory 
Board. 

The  purpose  of  the  OCS  Advisory- 
Board  is  to  provide  advice  to  the 
Secretary  of  the  Interior  and  other 
officers  of  the  Department  in  the 
performance  of  discretionary  functions 
of  the  OCS  Lands  Act.  as  amended, 
including  all  aspects  of  leasing, 
exploration,  development,  and 
protection  of  the  resources  of  the  OCS. 
The  charter  is  being  revised  to  allow  the 
Board  to  advise  the  Department  on 
discretionary  functions  under  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  the 
Geothermal  Steam  Act  of  1970,  the 
mineral  leasing  laws  for  coal  and  other 
solid  mineral  leases,  as  well  as  the  OCS 
Lands  Act. 

Further  information  regarding  the 
Committee  may  be  obtained  from  the 
Chief,  Office  of  Advisory  Board 
Support,  Minerals  Management  Service. 
Department  of  the  Interior,  381  Elden 
Street,  Hemdon,  Virginia  22070. 

Certification 

I  hereby  certify  that  the  renewal  and 
renaming/revision  of  the  Outer 
Continental  Shelf  Advisory  Board 
Charter  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior  by  43  U.S.C.  1331  et  st^q  .  30 
U.S.C.  1701  et  seq..  and  30  U.S.C  1001 
et  set. 

Dated:  September  9.  1994. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
IFR  Doc.  94-23803  Filed  9-26-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERiOR 

Outer  Continental  Shelf  Advisc-y 
Board;  Notice  ot  Renewal  Revision 

This  notice  is  published  in 
accordance  with  section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (5 


Bureau  of  Land  Management 
INV-930-4210-05;  N-5745fl] 

Notice  of  Realty  Action:  Nofv 
Competitive  Sale  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Non-Competitive  Sale  of  Public 
Lands  in  Nye  County.  Nevada. 

SUMMARY:  The  following  descrioed 
public  land  in  Pahrump,  Nye  County, 
Nevada  has  been  examined  and  found 
suitable  for  classification  for  sale 
utilizing  non-competitive  procedures,  at 
not  less  than  the  fair  market  value. 


Ki-m? 
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Authority  for  the  sale  i.s  Sei.tion  20^  and 
Section  209  of  P.L.  94-579.  the  Federal 
Land  Folicv  and  Management  Act  of 
1976  (43  U.S.C.  1713  and  43  U.S.C. 
1719) 

Mount  Diablo  Meridian.  Nevada 

T  21  S    R.  54  E. . 
Sec.  31.  E«^NEV«NWV4SEV«. 

Containing  5  acres,  more  or  less. 

This  parcel  of  land,  situated  in 
Pahrump  is  being  offered  as  a  non- 
competitive FLMPA  sale  to  Mr.  Edward 
E.  Wheeler.  This  land  is  not  required  for 
any  federal  purposes.  The  sale  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 
interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  $50.00  nonretumable  Tiling  fee 
for  conveyance  of  the  available  mineral 
interests.  The  patent,  when  issued,  will 
contain  the  following  reservations  to  the 
United  States; 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  Oil.  gas.  sodium,  pota.ssium  and 
saleable  minerals,  and  will  be  subject  to: 

1.  An  easement  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Nye  County/the  City  of  Pahrump. 
Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District.  P.  O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  reahy  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  Pinal 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale.  if.  in  the 


opinion  of  the  authorized  olticer. 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Public  Law  94- 
579.  or  other  applicable  laws.  The  lands 
will  not  be  offered  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  September  14.  1994. 
Gary  Ryan. 

Acting  District  Manager.  Las  Vegas.  NV. 
jFR  Doc  94-23520  Filed  9-2&-94;  8:45  am| 
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Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Indian 
Education  Topics 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACnOM:  Correction  to  Notice  of  Tribal 

Consultation  Meetings. 

SUMMARY:  By  publication  in  the  Federal 
Register  on  September  8.  1994.  the 
Bureau  of  Indian  Affairs  gave  Notice  of 
Tribal  Consultation  Meetings 
concerning  potential  issues  in  Indian 
Education  Programs. 

This  Notice  corrects  the  above 
mentioned  Notice  by  changing  the 
location  of  the  meeting  which  was 
specified  by  the  September  8 
publication  for  October  19.  1994,  in 
Tulsa.  Oklahoma.  The  location  of  the 
meeting  is  changed  to  Oklahoma  City. 
Oklahoma.  The  October  19.  1994  date 
remains  unchanged.  All  other 
information  published  in  the  September 
8.  1994  Notice  also  remains  unchanged. 
DATES:  EfTe<:tivp  on  puhlir,=?tion 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jimmy  Baker,  may  be  contacted  for 
information  regarding  the  specific 
address  and  other  details  for  the 
Oklahoma  City  meeting.  Mr.  Baker  may 
be  contacted  at  (405)  945-605 1 

Dated:  September  15.  1994. 
Ada  E.  Deer 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc  94-23587  Filed  9-26-94;  8:45  am) 
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Fish  and  Wildlife  Service 

Availabilitv  of  a  Draft  Recovery  Plan 
for  the  American  Chaftseed  'or  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Serv  ice  announces  the  availability  for 
public  review  of  a  draft  Recovery  Plan 
for  the  American  chaffseed  [Schwalbea 


amencana).  The  American  chaffseed, 
which  historica)ly  occurred  in  all  the 
coastal  states  from  Massachusetts  to 
Louisiana  as  well  as  the  inland  states  of 
Kentucky  and  Tennessee,  is  now  limited 
to  New  Jersey.  North  Carolina.  South 
Carolina,  Georgia,  and  Florida.  The 
species  was  listed  as  endangered  in 
1992  due  to  its  extirpation  from  over 
half  of  its  historical  range  and  a  decline 
in  known  occurrences.  Although  the 
number  of  known  populations  has 
increased  substantially  since  the  time  of 
its  listing,  threats  to  the  surx'ival  of  the 
American  chaffseed  remain,  primarily 
due  to  fire  suppression  and  concomitant 
vegetational  succession  of  the  fire- 
maintained  ecosystems  where  the 
species  occurs.  The  recovery  objective 
for  this  sjjecies  is  to  be  able  to  reclassify 
it  to  threatened  status  by  protecting  at 
least  50  distinct,  self-sustaining 
American  chaffseed  populations.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  Plan. 
DATES:  Comments  on  the  draft  Recovery 
Plan  must  be  received  December  27, 
1994,  to  receive  consideration  by  the 
Service 

ADDRESSES:  Persons  wishing  to  review 
the  draft  Recovery  Plan  can  obtain  a 
copy  from  the  U.S.  Fish  and  Wildlife 
Service,  New  Jersey  Field  Office,  927 
North  Main  Street,  Building  D-1. 
Pleasantville,  New  Jersey  08232, 
telephone  609-646-0620.  Comments 
should  be  sent  to  this  address,  to  the 
attention  of  Dana  Peters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Peters  (sec  ADDRESSES) 

SUPPt-EMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
Recovery  Plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  Plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  ef 
seq),  requires  the  development  of 
Recovery  Plans  for  listed  species  unless 
such  a  Plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act.  as  amended  in 
1988.  requires  that  public  notice  and  an 


opportunity  for  public  review  and 
comment  be  provided  during  Recovery 
Plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  info  account  in  the  course  of 
implementing  Recovery  Plans. 

The  document  submitted  for  review  is 
the  draft  American  Chaffseed 
[Schwalbea  americana)  Recovery  Plan. 
This  perennial  member  of  the  figwort 
family,  a  montypic  genus,  is  primarily  a 
coastal  plain  species  of  the  Atlantic  and 
Gulfcoasts.  The  few  inland  exceptions 
to  its  coastal  distribution  are  historic 
records.  Although  the  number  of  known 
extant  occurrences  of  the  American 
chaffseed  has  increased  three-fold  since 
the  species'  listing  in  1992  (due  mainly 
to  intensive  searches  in  South  Carolina), 
its  range  has  undergone  a  significant 
contraction  since  the  species  was  first 
recognized  in  1935:  where  it  used  to  be 
found  in  13  states  from  Massachusetts 
in  the  North  to  Texas  in  the  South,  it 
now  occurs  in  5  states,  from  New  Jersey 
to  Florida. 

Its  decline  is  attributed  primarily  to 
development  and  succession  of  its 
habitat,  and  these  threats  to  the  species' 
survival  persist.  Sandy  pineland 
communities  where  the  species  exists 
have  proven  to  be  especially  vulnerable 
to  development  because  soils  are  level, 
deep,  and  suitable  for  building  sites. 
Remaining  American  chaffseed  sites  are 
threatened  primarily  by  activities  or 
management  practices  that  result  in 
restriction  or  suppression  of  fire,  which 
is  apparently  needed  to  maintain  the 
open  subclimax  ecosystem  inhabited  by 
the  species.  Other  continuing  threats  to 
American  chaffseed  include  inadvertent 
di.sturbance  to  plants,  discontinuation  of 
game  management  and  the  consequent 
cessation  of  burning,  conversion  of  the 
fire-maintained  flatwoods  and  savannas 
to  commercial  pine  plantations, 
commercial  pine  sti*aw  raking,  and  the 
increasinc;  restrictions  on  prescribed 
burning  of  forest  tracts. 

Reclassification  of  the  American 
chaffseed  is  the  primary  objective  of  the 
draft  Recovery  Plan.  Reclassification  to 
threatened  status  will  be  considered 
when  at  least  50  geographically  distinct 
American  chaffseed  populations  are 
permanently  protected  and  managed  as 
needed  to  ensure  long-range  viability, 
and  the  species  is  established  or  found 
at  four  additional  sites  in  the  northern 
portion  of  its  range.  A  delisting 
objective  is  not  being  defined  at  this 
time. 

Recover^'  of  the  American  chaffseed 
will  be  achieved  through  a  combination 


of  habitat  protection  and  management, 
reinlroduction  of  the  species  in  portions 
of  its  former  range,  research  aimed  at 
better  understanding  the  species' 
biology  in  order  to  predict  viability  of 
populations,  and  research  to  determine 
the  best  techniques  to  maintain  the 
species  and  its  habitat. 

The  draft  Recovery  Plan  is  being 
submitted  for  agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  the  Plan  will 
be  submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  Recovery  Plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  Plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16  U.S.C.  1533(0. 

Dated;  September  20, 19«>4 
Ronald  E.  Lambertson, 
Pegional  Director. 
IFR  Doc.  94-23809  Filed  9-26-94;  8;45  am] 
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Availability  cf  a  Draft  Recovery  Plan 
for  the  Maguire  Daisy  (Erigeron 
Maguirei)  (or  Review  and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Inferior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  Maguire  daisy  (Erigeron 
maguirei].  The  Maguire  daisy  occurs  in 
Emery  and  Wayne  Counties,  Utah.  The 
Service  solicits  review  and  comment 
from  the  public  on  this  draft  recovery 
plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  27, 1994  to  ensure  they  receive 
consideration  by  the  Service. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Lincoln 
Plaza,  Suite  404, 145  East  1300  South, 
Salt  Lake  Gty,  Utah  84115.  Written 
comments  and  materials  regarding  this 
plan  should  be  sent  to  the  Field 
Supervisor  at  the  Salt  Lake  City  address 
given  above.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 


FOR  FURTHER  tNFOfMHATION  CONTACT: 

John  L.  England.  Botanist  (see 
ADDRESSES  above),  at  telephone  801' 
524-5001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  \<~  a 
primarv-  goal  of  the  U.S.  Fish  and 
Wildlife  Services  (Service)  endangered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  ol 
the  species,  establish  criteria  for 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  (Act)  oi 
1973,  as  amended  (16  U.S.C.  1531  et 
seq).  requires  the  development  of 
recoverv'  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recover>'  plan.  TTie  Service  and  other 
Federal  agencies  also  will  take  these 
comments  into  account  in  the  course  oi 
implementing  approved  recovery  plans 

The  Maguire  daisy  is  a  perennial, 
herbaceous  plant  in  the  composite 
family  (Asteraceae).  The  plants  stems 
are  up  to  18  cm  (7  inches)  tall.  One  to 
three  fiower  heads  are  borne  at  the  end 
of  each  stem.  Each  floral  head  has  15  to 
20  pinkish  white  ray  fiowers  and  orange 
disk  flowers.  The  species  range  is  in  the 
San  Rafael  Swell  in  Emery  County  and 
in  Capitol  Reef  in  Wayne  County,  Utah. 
Currently  25  locations  representing  5 
separate  populations  are  knov^m  with  a 
total  population  of  approximately  3.000 
individuals. 

The  Maguire  daisy  [Erigeron  maguirei 
var.  maguirei)  was  listed  as  an 
endangered  species  under  the  authorii > 
of  the  Act,  as  amended,  on  September 
5, 1985  (50  FR  36089).  The  species 
[Erigeron  maguirei)  was  proposed  for 
reclassification  as  threatened  on 
September  7, 1994  (59  FR  46219).  This 
species  was  listed  due  to  its  small 
population  size  and  to  current  and 
potential  threats  from  grazing  and 
surface  disturbing  activities  of  the 
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species  habitat.  The  goal  of  the  recovery 
plan  is  to  maintain  viable  populations  to 
ensure  the  species  survival  and  to  guide 
recovery  efforts  to  facilitate  delisting  the 
species.  Recovery  efforts  will  focus  on 
protecting  the  species  population  and 
habitat  from  habitat  destroying  activities 
through  the  section  6.  7.  and  9 
prohibitions  of  the  Act  for  plant  species. 
Biological  and  ecological  research  of  the 
species'  biology  and  its  relationship  and 
interaction  with  its  environment  is 
necessary  to  guide  future  management 
of  the  species  population  and  habitat  to 
ensure  its  continued  survival  and  the 
preservation  of  the  species  ecosystem. 
Additional  recovery  efforts  will  focus  on 
inventory  of  potential  habitat  and 
minimum  viable  population  studies  of 
its  known  populations 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described  above. 
All  comments  received  by  the  date 
specified  in  the  DATES  section  above 
will  be  considered  prior  to  approval  of 
the  recovery  plan. 

Authority:  The  authority  for  this  action  is 
section  4(fl  of  the  Endangered  Species  Act. 
16  use  1533(f). 

Dated  September  15.  1194 
Terry  T.  Terrell. 

Acting  Regional  Director.  Region  6.  Denver. 
IFRDoc  94-23720  Filed  9-21-94;  8  45  ami 
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Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Policy 
Committee  of  the  Minerals 
Management  Advisory  Board;  Notice 
and  Agenda  for  Meeting 

AGENCY:  Minerals  Management  Service. 

Interior 

SUMMARY:  The  OCS  Policy  Committee  of 

the  Minerals  Management  Advisory 

Board  will  meet  at  the  Mclean  Hilton  in 

Mclean.  Virginia. 

The  agenda  will  cover  the  following 
principal  subjects: 

Tuesday.  November  1, 1994 

—The  5- Year  Program  1997-2002 

— The  Secretary's  Science  Inititaitve — 

Erasing  Bureau  Lines  for  Research 
—Cu If  of  Mexico  Issues: 

•  The  Gulf  of  Mexico  Program 

•  The  Air  Quality  Study 
— Updates 

•  OCS  Oil  and  Gas  Legislative 
Subcommittee 

•  Hard  Minerals  Subcommittee 

Wednesday,  November  2,  1994 

— Safety  and  Environmental 
Management  Program: 


•  Update  of  MMS  and  Industry's 
Progress  with  the  Program 

•  U.S.C.G.  and  International 
Initiatives 

— New  Technological  Developments 

Drilling  Fluids 
— Committee  Roundtable 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  or  written  presentations  to  the 
OCS  Policy  Committee.  Such  requests 
should  be  made  no  later  than  October 
14.  1994.  to  the  Office  of  Advisory 
Board  Support.  Minerals  Management 
Service.  381  Elden  Street,  MS-4110. 
Hemdon.  Virginia.  22070.  Attention: 
Terry  Holman. 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  summary 
of  the  statement  to  be  made.  For  more 
information,  call  Terry  Holman  at  (703) 
787-1211. 

Minutes  of  the  OCS  Policy  Committee 
meeting  will  be  available  for  public 
inspection  and  copying  at  the  Minerals 
Management  Service  in  Hemdon. 
Virginia. 

DATES:  Tuesday.  November  1  and 
Wednesday.  November  2, 1994. 
ADDRESSES:  Mclean  Hilton.  7920  fones 
Branch  Drive,  Mclean.  Virginia,  (703) 
847-5000 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Holman.  Office  of  Advisory  Board 
Support,  Minerals  Management  Service. 
381  Elden  Street.  MS-4110.  Hemdon. 
Virginia.  22070  or  call  703-787-1211. 

Authority:  Federal  Advisory  Committee 
Act.  PL  No  92-463.  5  US  C.  Appendix  1, 
and  the  Office  of  Management  and  Budget's 
Circular  No.  A-63.  Revised. 

Dated:  September  16,  1994. 
Thomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management 

IFR  Doc  94-23804  Filed  9-2&-94:  8:45  ami 
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National  Park  Service 

General  Management  Plan/ 
Environmental  Impact  Statement  for 
Mount  Rainier  National  Park,  WA 

AGENCY:  National  Park  Ser\'ice.  Interior 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
General  Management  Plan  for  Mount 
Rainier  National  Park,  Washington. 

SUMMARY:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Mount  Rainier  National 
Park.  Washington.  The  GMP/EIS  will 
describe  and  analyze  a  proposal  and 
altematives  for  the  future  management 


of  the  park  for  approximately  15  years 
past  approval  of  the  plan. 

A  Master  Plan  was  completed  for 
Mount  Rainier  National  Park  in  1974; 
however,  this  plan  is  outdated  and  does 
not  address  current  issues.  In  recent 
years,  visitor  use  in  the  park  has 
increased  substantially,  resulting  in 
traffic  circulation  and  parking  problems, 
as  well  as  degradation  of  vegetation  and 
erosion  of  soil  from  off-trail  use. 
External  encroachments  and  adverse 
impacts  along  the  park  boundaries  are 
also  increasing.  Current  projects  and 
plans  that  are  addressing  some 
immediate  needs  of  the  park  include  a 
gateway  community  assistance 
initiative,  a  transportation  study  and  a 
Natural  Resource  Management  Plan. 
The  results  of  these  projects  will 
provide  vital  information  for  the  GMP. 

Issues  to  be  addressed  in  the  GMP/EIS 
include,  but  are  not  limited  to;  Traffic 
and  circulation  pattems.  impacts  of  land 
uses  outside  the  park,  geological  and 
hydrologic  hazards  and  natural 
resources  and  visitor  use  management. 
Visitor  density  and  distribution  in  the 
park  and  methods  to  mitigate  impact  on 
park  resources  while  ensuring  a  quality 
visitor  experience  will  also  be 
considered.  Altematives  to  address 
these  issues  will  be  developed  in 
cooperation  with  the  public  and  will 
include  a  no-action  altemative. 
Additionally,  the  EIS  will  provide  a 
comprehensive  analysis  of  impacts, 
taking  into  account  cumulative  effects. 

Representatives  of  federal,  state  and 
local  agencies,  private  organizations  and 
individuals  from  the  general  public  who 
may  be  interested  in  or  affected  by  the 
proposed  GMP/EIS  are  invited  to 
participate  in  the  scoping  process  by 
responding  to  this  Notice  with  written 
comments.  The  scoping  process  will 
help  define  issues,  concems.  and 
potential  impacts  related  to  the  plan. 
Public  scoping  meetings  are  expected  to 
be  held  in  November  1994.  The  time 
and  location  of  these  meetings  will  be 
announced  prior  to  that  time  through 
the  local  media  and  the  parks  mailing 
list. 

The  draft  GMP/EIS  is  expected  to  be 
available  for  public  review  in  1997  and 
the  final  GMP/EIS  and  Record  of 
Decision  completed  one  year  later. 

The  responsible  official  is  Charles  H. 
Odegaard.  Regional  Director.  Pacific 
Northwest  Region.  National  Park 
Service. 

DATES:  Written  comments  about  the 
scope  of  issues  and  impact  topics  to  be 
analyzed  in  the  GMP/EIS  should  be 
received  no  later  than  60  days  from  the 
date  of  publication  of  this  Notice. 


ADDRESSES:  Written  comments 
concerning  the  GMP/EIS  should  be  sent 
to  the  Superintendent.  Mount  Rainier 
National  Park.  Ashford.  Washington 
98304-9751. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Walkinshaw.  Chief  of  Planning  and 
Professional  Services.  Mount  Rainier 
Natiinal  Park  at  the  above  address  or  at 
telef  hone  number  (206)  569-2211. 
extension  3362. 

Dated:  September  15.  1994. 
WUham  C.  Wallers, 

Deputy  Regional  Director,  Pacific  Northwest 
Region.  National  Park  Serxice. 
IFR  D(K..  94-23787  Filed  9-26-94;  8:45  ami 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  17,  1994.  Pursuant  to  §60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC.  20013-7127.  Written  comments 
should  be  submitted  by  October  12, 
1994. 

Carol  D.  ShuU. 
(Jiief  of  Registration,  National  Register. 

GEORGL\ 

Talbot  County 

Lockhart — Cosbv  Plantation,  GA  208,  7  mi.  E 
of  Talbotton.  Talbot  vicinity.  94001215 

LOUISIANA 

Rapides  Parish 

Lamourie  Lock.  )ct.  of  Lamourie  Rd.  and  I 'S 
71.  Lecompte  vicinity,  94001218 

MAR^XAND 

Baltimore  Independent  Gty 

Sanitary  Laundry  Company  Building  (Cast 
Iron  Architecture  of  Baltimore  MPSI.  118- 
120  N.  Paca  St..  Baltimore.  94001213 

NEW  JERSEY 

Essex  County 

Vreeland  Homestead.  216  Chesnut  St., 
Nutlny,  94001217 

NORTH  DAKOTA 

McHenry  County 

Norway  Lutheran  Church  and  Cemetery,  10 
mi.  S  of  Denbigh.  S  of  the  Souris  R., 
Denbigh  vicinity.  94001216 

OREGON 

Marion  County 


Shipley,  U.G..  House  and  Garden.  260 
Washington  St..  S.  Salem.  94001219 

PUERTO  RICO 

Ponce  Municipality 

Hacienda  Buenu  Vista.  PR  10  N  of  Corral 
Viejo.  Bamo  Magueyes  vicinity.  94001214 

IFR  Dor,.  94-23869  Filed  9-26-94.  8:45  ami 
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[Docket  No.  AB-103  (Sub-No.  8X)) 

The  Kansas  City  Southem  Railway 
Company — Abandonment  Exemption — 
In  Le  Flore  and  Haskell  Counties,  OK 

The  Kansas  City  Southem  Railway 
Company  (KCS)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments,  to  abandon 
two  intersecting  rail  lines  totaling 
approximately  29.65  miles  in  Le  Flore 
and  Haskell  Counties,  OK,  as  follows: 
(1)  approximately  9.50  miles  of  the 
Midland  Valley  Branch  extending 
between  the  point  of  connection  with 
KCS's  main  line  at  milepost  20.80  in 
Panama  and  milepwst  30.30  near 
Bokoshe;  and  (2)  approximately  20.15 
miles  of  the  Fort  Smith  and  Van  Buren 
Railway  Company  line  extending 
between  the  point  of  connection  with 
KCS's  main  line  at  milepost  20.12  in 
Coal  Creek,  and  the  end  of  the  line  at 
milepost  40.27  in  McCurtain.' 

KCS  has  certified  that:  (1)  no  local 
traffic  has  moved  over  the  lines  for  at 
least  2  years;  (2)  overhead  traffic  has 
been  rerouted;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  lines 
(or  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  lines  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7  (service 
of  environmental  report  on  agencies),  49 
CFR  1 105.8  (service  of  historic  report  on 
State  Historic  Preservation  Officer),  49 
CFR  1105.12  (newspaper  publication), 
and  49  CFR  1152.50(d)(1)  (service  of 
verified  notice  on  governmental 
agencies)  have  been  met.^ 


'  KCS  was  authorized  to  acquire  The  Fort  Smith 
and  Van  Buren  Railway  Company  (FSVB)  in  1939 
in  Finance  Docket  No.  12475.  FSVB  no  longer  exisl.'i 
as  a  separate  legal  entitv:  it  was  merged  into  KCS 
on  July  6.  1992. 

2  This  notice  has  been  delayed  to  allow  KCS  to 
comply  with  the  filing  requirements  of  49  CFR 
1152.50(dl(l).  to  clarify  the  status  of  FSVB.  and  to 
confirm  that  the  proposed  transaction  is 
abandonment  and  not  merely  service 
discontinuance. 


As  a  condition  to  use  of  this 
exemption,  any  employee  affe<:ted  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.— 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protecis  affecied 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  finai;cial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
27,  1994  (unless  stayed  pending 
reconsideration).  Petitions  to  stay  that 
do  not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  OFAs 
under  49  CFR  1152.27(c)(2).''  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  October 
17,  1994.^  Petitions  to  reopen  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
October  27. 1994,  with:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Jay  M. 
Nadlman.  114  West  Eleventh  St.,  Kansas 
City,  MO  64105-1804. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ob  initio. 

The  Rails  to  Trails  Conservancy  (RTC) 
supports  the  abandonment  and  seeks 
issuance  of  a  notice  of  interim  trail  use/ 
rail  banking  (NITU)  under  16  U.S.C. 
1247(d)  covering  the  involved  lines. 
RTC  has  submitted  a  statement  of 
willingness  to  assume  financial 
responsibility  for  the  trail  in  compliance 
with  49  CFRl  152.29.  KCS  consents  to 
this  request  and  is  willing  to  negotiate 
with  RTC. 

While  expressions  of  interest  in 
interim  trail  use  need  not  be  filed  until 
10  days  after  the  date  the  notice  of 
exemption  is  published  in  the  Federal 
Register  (49  CFR  1152.29(b)(2)),  the 
provisions  of  16  U.S.C.  1247(d)  (Trails 
Act)  are  applicable,  and  all  of  the 
criteria  for  imposing  trail  use/rail 


'A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environ-mental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Senice  Rail Unes.  5  l.CC2d  377  (1989). 
Any  entity  seeking  a  slay  based  on  environmental 
concems  should  file  its  request  as  soon  as  possible 
to  permit  Commission  review  and  action  tiefore  the 
exemption's  effective  date. 

*  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan  Assist.,  4  l.CC2d  164  (1967). 

'The  Commission  will  accept  late-filed  trail  use 
statements  so  long  as  it  retains  jurisdiction. 
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'      l.inK  have  been  met.  Accordingly. 

1  KCSs  willingnes.s  to  enlor  into 
oils  withRTC.  aNITU  will  be 
issued.  The  parties  may  negotiate  an 
agreement  during  the  IBO-day  period 
prescribed  below.  If  a  mutually 
acceptable  Hnal  agreement  is  rent.hed. 
further  Commission  approval  is  not 
necessary.  If  no  agreement  is  reached 
within  180  days.  KCS  may  fully 
abandon  the  lines.  See  49  CFR 
1152.2q(d)(l). 

Issuance  of  this  NITU  does  not 
preclude  other  parties  from  Tiling 
interim  trail  use/ rail  banking  requests. 
Nor  does  it  preclude  KCS  from 
negotiating  with  othor  parties  in 
addition  to  RTC  during  the  NITU 
negotiating  period.  If  additional  trail  use 
requests  are  Hied.  KCS  is  directed  to 
respond  to  them.  Use  of  the  right-of-way 
for  trail  purpocet  is  subject  to 
restoration  lor  railroad  purposes. 

The  parties  should  note  tnat  operation 
of  the  trail  use  procedures  could  be 
delayed,  or  even  foreclosed,  by  the  OFA 
prwess  under  49  U.S.C.  10905.  As 
stated  in  Rail  Abandonments — Use  of 
Ri^hts-ofWay  as  Trails.  2  I.C.C.2d  591 
( 1986)  (Trails).  OFA's  to  acquire  rail 
lines  for  continued  fail  service  or  to 
subsidize  rail  operations  take  priority 
over  interim  trail  use  conditions.* 
Accordingly,  if  a  formal  expression  of 
intent  to  file  an  OFA  is  timely  filed 
under  49  CFR  1152.27(c)(2).  the 
effective  date  of  this  notice  will  be 
postponed  10  days  beyond  the  effective 
date  indicated  here.  In  addition,  the 
effective  date  may  be  further  postponed 
at  later  stages  in  the  OFA  process.  See 
49  CFR  1152.27  (e)(2)  and  (f).  Finally,  if 
the  line  is  sold  under  the  OFA 
procedures,  the  notice  for  abandonment 
exemption  will  be  dismissed  and  trail 
use  precluded.  Alternatively,  if  a  sale 
under  the  OFA  procedures  does  not 
occur,  trail  use  may  proceed. 

KCS  has  filed  an  environmental  report 
addressing  the  effects  of  the 
abandonment,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  issued  an  environmental 
assessment  (EA)  on  September  9.  1994. 
and  comments  were  due  on  September 
21,  1994.  The  EA  recommended  that  an 
historic  condition  be  imposed  found 
that  the  right-of-way  may  be  suitable  for 
other  public  use.  Because  we  are  now 
issuing  this  notice,  we  will  give 
interested  persons  an  additional  15 
days,  to  October  12,  1994.  to  file 
comments  to  the  EA.  Interested  persons 


*  The  statement  in  Trails  that  Mclion  1090S  doe* 
not  apply  to  atMndoaaiMM  or  diaoontinuanca 
exennptiona  hat  aino*  baaa  aapanaded  by  tha 
jdupilon  of  nilaa  allowing  OFAa  In  tiiaaa 
«xrm)>iion  pfDCoedingy.  See  40  CFR  11)2.27. 


may  obtain  a  copy  of  the  EA  from  SEA 
by  writing  to  it  (Room  3219.  Interstate 
Commertie  Commission.  Washington. 
DC  2042.1)  or  by  calling  Elaine  Kaiser. 
Chief.  SEA  at  (202)  927-6248. 

Environmental,  historic  preservation, 
or  public  use  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

It  is  ordered: 

1.  Subiet.1  to  the  conditions  set  forth 
above.  KCS  may  discontinue  service, 
rjincel  tariffs  for  the  lines  on  not  less 
than  10  days'  notice  to  the  Commission, 
and  salvage  track  and  material 
consistent  with  interim  trail  use/rail 
banking  after  the  effective  dale  of  this 
notice  of  exemption  and  NITU.  Tariff 
cancellations  must  refer  to  this  notice  by 
date  and  docket  number. 

2.  If  an  interim  trail  use/rail  banking 
agreement  is  reached,  then  with  respect 
to  the  right-of-way  it  must  require  the 
trail  user  to  assume,  for  the  term  of  the 
agreement,  full  responsibility  for 
management,  for  any  legal  liability 
arising  out  of  transfer  or  use  (unless  the 
user  is  immune  from  liability,  in  which 
case  it  need  only  indemnify  the  railroad 
for  any  potential  liability),  and  for  the 

Eayment  of  any  and  all  taxes  that  may 
B  levied  or  assessed. 

3.  Interim  trail  use/rail  banking  is 
subject  to  the  future  restoration  of  rail 
service  and  to  the  user's  continuing  to 
meet  the  financial  obligations  for  the 
right  of-way. 

4.  If  interim  trail  use  is  implemented 
and  subsequently  the  user  intends  to 
terminate  trail  use,  it  must  send  the 
Commission  a  copy  of  this  notice  of 
exemption  and  NITU  and  request  that  it 
be  vacated  on  a  specified  date. 

5.  If  an  agreement  for  interim  trail 
use/rail  banking  is  reached  by  the  180th 
day  after  service  of  this  notice  of 
exemption  and  NITU,  interim  trail  use 
may  be  implemented.  If  no  agreement  is 
reached  by  that  time,  KC*^  may  fully 
abandon  the  lines. 

Decided:  September  21,  1994. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 
|FR  Doc.  94-23874  Filed  9-2&-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances:  Established 
Revised  1994  Aggregate  Production 
Quotas 

AGENCY:  Drug  Enforcement 
Administration  (DEA). 


ACTION:  Interim  notice  establishing  a 
1994  aggregate  production  quota  and 
request  for  comments. 

SUMMARY:  This  interim  notice 
establishes  a  revised  1994  aggregate 
production  quota  for  methylphenidate,  a 
Schedule  II  controlled  substance,  as 
required  under  the  Controlled 
Substances  Act  of  1970. 
DATES:  This  is  effective  on  September 
27,  1994.  Comments  must  be  submitted 
on  or  before  0<;tol)er  27,  1994. 
ADDRESSES:  Send  comments  or 
objections  to  the  Administrator.  Drug 
Enforcement  Administration. 
Washington.  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr.,  Chief,  Drug  & 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

SUPPt.EMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  the  Attorney 
General  to  establish  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  IT  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  Section  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations. 
The  Administrator,  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6.  1994). 

The  DEA  established  initial  1994 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II,  including  methylphenidate,  in  a 
Federal  Register  notice  published  on 
October  8,  1993  (58  FR  52508).  DEA 
revLsed  some  of  the  aggregate 
production  quotas,  including  that  for 
methylphenidate.  on  June  22. 1994  (59 
FR  32223)  in  accordance  with  21  CFR 
1303.13. 

Since  publication  of  the  revised  1994 
aggregate  production  quotas,  DEA  has 
received  information  which  necessitates 
an  increase  in  methylphenidate's  1994 
aggregate  production  quota.  Because 
this  increase  is  immediately  required  to 
meet  the  1994  year-end  medical  needs 
of  the  United  States,  an  interim  rule  is 
being  established. 

Based  on  a  review  of  1993  year-end 
inventories,  1994  manufacturing  quotas, 
1994  sales,  export  requirements  and 
other  information  available  to  the  DEA. 
the  Deputy  Administrator  of  the  DEA, 
under  the  authority  vested  in  the 
Attorney  General  by  section  306  of  the 
CSA  of  1970  (21  U.S.C.  826).  delegated 
to  the  Administrator  by  section  0.100  of 
title  28  of  the  Code  of  Federal 


Regulations,  and  redelegated  to  the 
Deputy  Administrator  pursuant  to  59  FR 
23637'(May  6,  1994).  hereby  establishes 
the  following  revised  1994  aggregate 
production  quota  for  methylphenidate, 
expressed  in  grams  of  anhydrous  base: 

Basic  Class — Established  Revised 
Schedule  11—1994  Quotas 
Methylphenidate — 8.1 89,000 

All  interested  persons  are  invited  to 
submit  their  comments  in  writing 
regarding  this  interim  notice. 

The  Office  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601,  et  seq.  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  his  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  September  20, 1994. 
Stephen  H.  Greene, 

Deputy  Administrator. 

(FR  Doc  94-23788  Filed  9-26-94:  8:45  am] 

BtLUNG  COOE  4410-09-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Business  Research  Advisory  Council; 
Notice  of  Meetings  and  Agenda 

The  regular  Fall  meetings  of  the  Board 
and  Committee  of  the  Business  Research 
Advisory  Council  will  be  held  on 
October  19  and  20,  1994.  All  of  the 
meetings  will  be  held  in  the  Conference 
Center  of  the  Postal  Square  Building,  2 
Massachusetts  Avenue,  NE.. 
Washington,  EXD. 

The  Business  Research  Advisory 
Board  and  its  committees  advise  the 
Bureau  of  Labor  Statistics  with  respect 
to  technical  matters  associated  with  the 
Bureau's  programs.  Membership 


consists  of  technical  officers  from 
American  business  and  industry. 

The  schedule  and  agenda  for  the 
meetings  are  as  follows: 

Wednesday,  October  19.  1994 

10:00-12:00  p.m. — Committee  on 
Productivity  and  Foreign  Labor 
Statistics 
1   Election  of  Chair  and  new  Vice- 
Chair 

2.  Brief  report  on  recent  developments 
in  the  productivity  office 

3.  Productivity,  unit  labor  costs,  and 
international  competitiveness  in 
manufacturing 

4.  Report  on  the  Federal  Productivity 
Measurement  Program 

2:00-4:00  p.m. — Committee  on  Price 
Indexes 

1.  The  Consumer  Price  Index  (CPI) 
and  the  CPI  Revision 

2.  The  Producer  Price  Indexes  (PPI) 
Program 

3.  Election  of  new  Vice-Chair 
6:00  p.m. -Committee  on  Economic 

Growth 
Delphi  exercise  addressing  the 
following  key  issues  that  underlie 
forthcoming  BLS  projections: 

1.  Female  labor  force  participation 

2.  Health  care  reform 

3.  Savings  and  investment 

4.  Industrial  restructuring 

5.  Persormel  supply  services 

Thursday.  October  20,  1994 

8:00-9:30  a.m. — Committee  on 

Employment  and  Unemployment 
Statistics 

1.  Proposal  for  a  National  Wage 
Record  Database 

2.  Need  for  Job  Vacancy  Statistics 

3.  Updates: 

a.  Status  of  response  to  the  American 
Statistical  Association  report  on  the 
establishment  survey 

b.  Standard  Industrial  Classification 
revision 

c.  Secretary's  Job  Search  Assistance 
Project 

4.  Other  business 

10:00-12:00  p.m.— Board  Meeting 

1.  Chairperson's  opening  remarks 

2.  Commissioner  Abraham's  address 
and  discussion 

3.  Business  session 

4.  Chairperson's  closing  remarks 
1:30-3:00  p.m. — Committee  on 

Compensation  and  Working 
Conditions 

1.  Report  on  the  Academic  Conference 
of  Employee  benefits  Survey/ 
Employment  Cost  Index  (EBS,'ECI) 
Integration 

2.  New  union/nonunion  data  from  the 
Employee  Benefits  Survey 

3.  New  cost  level  data  from  the 


Employment  Cost  Index 
4.  Other  business 

The  meetings  are  open  to  the  public 
Persons  with  disabilities  wishing  to 
attend  should  contact  Constance  B 
DiCesare,  Liaison,  Business  Research 
Advisory  Council,  at  (202)  606-5887.  for 
appropriate  arxommodations 

Signed  at  Washington.  D.C.  the  20th  day  of 
September  1994. 

Katharine  G.  Abraham. 

Commissiorter. 

|FR  Doc.  94-23865  Filed  9-26-94.  845  ami 

BILUMG  COOE  4S10-24-M 


Employment  and  Training 
Administration 

[TA-W -29,841] 

Season-All  Industries  Indiana, 
Pennsylvania;  Affirmative 
Determination  Regarding  Application 
tor  Reconsideration 

On  August  10,  1994,  Local  #611  of  the 
bitemational  Union  of  Electrical 
Workers  (lUE)  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  July  12. 
1994  and  published  in  the  Federal 
Register  on  July  26,  1994  (59  FR  37996) 

The  union  claims  that  Season-All's 
customers  are  now  importing  from 
Canada. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington.  DC.  this  16ih  day  of 
September  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc.  94-23862  Filed  9-26-94:  8  45  am) 

BILUNG  COOE  4S10-«>~M 


Employment  and  Training 
Administration 

TA-W-30.039     Sara  Lee  Knit  Products. 

Cleveland  Avenue.  Martinsville.  Virginia 
TA-W-30.089A    Sara  Lee  Knit  Products. 

Gretna,  Virginia 
TA-W-30.090    Sara  Lee  Knit  Produas. 

Midway.  Georgia  Pianl.  Midway.  Geot^io 
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TA-W-30.091     Sara  Urn  Knit  Products. 

Clloverlonf  Knitting.  Martin.tvillo. 

Virginia 
TA-W-J0.092     Sara  Lnn  Knit  PnxluUs. 

Ccntni  Distribution.  Martinsville. 

Virginia 

Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woriter 
Adjustment  Assistance 

In  atxordante  with  .Section  22:t  of  the 
Trade  Act  of  1974  (19  USC  2273)  the. 
Department  of  Labor  issued  a  Notice  of 
Certincation  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
A.ssistance  applicable  to  workers  of  Sara 
Lee  Knit  Products  at  the  Cleveland 
Avenue  plant  in  Martinsville.  Virginia: 
Midway,  Georgia:  Cloverleaf  Knitting  in 
Martinsville.  Virginia:  and  the 
Distribution  Center  in  Martinsville. 
Virginia.  The  certification  notice  was 
issued  on  August  26.  1994  and  will  soon 
be  published  in  the  Federal  Register. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  producing  men's,  women's 
and  children's  fleecewear  at  the  subject 
firm.  The  findings  show  that  production 
at  Sara  Lee  Knit  Produc.-ts  in  Gretna. 
Virginia  was  integrated  with  that  of  the 
Martinsville.  Virginia  plant.  The  Gretna 
plant  will  close  by  the  end  of 
September.  1994. 

"The  amended  notice  applicable  to 
TA-W-30.()H9  through  TA-W-30.092  is 
hereby  issued  as  follows: 

All  workers  of  .Sura  Letr  Knit  Products. 
Martinsvillo.  Virginia  (TA-W-30.0B9) 
Gretna.  Virginia  (TA-W-30.089A)  Mirlwiiy. 
Georgia  (TA-W-30.090);  Cloverleaf  Knitting. 
Martinsville.  Virginia  (TA-W-30.0yt)  and 
tho  Central  Distribution  Outer.  Mart innvi lie. 
Virginia  (TA-VV-30.092).  respectively,  who 
were  engaged  in  employment  related  to  the 
production  of  men's,  women's  and  childrent 
fleecewear  and  provided  administrative, 
office,  warehousing  and  distribution  servic>!S 
who  tiecame  totally  or  partially  seFKirat(>d 
from  employment  on  or  after  )une  27.  19<<3 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  16th  cUy  of 
.Septi-mber  1994. 
Victor  |.  Truiuo, 

Progriim  Director.  Policy  and  Befmplnywunt 
Sen,u  f-i.  Office  of  Trude  Adjustment 
Assistance. 

IFK  Dor  94-23860  Filed  9-2t>-94;  «  4'i  am| 
•ILUNO  CODE  4SI0-J0-M 


[TA-W-29,8581 

W«tterau/Supervalu,  Bloomlngton.  IN; 
Notice  ot  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  ajipiication  dated  August  11. 
1994.  the  AFl.-CIO  Commujuty  Services 


on  behalf  of  the  workers  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistant  (TAA).  The  denial  notice  was 
published  in  the  Federal  Register  on 
July  19.  1994  (59  FR  16793) 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  cirtuimstances: 

( 1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous: 

(2)  If  it  appears  that  the  deteriTiination 
complained  of  was  bast-d  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  fairts  or  of 
the  law  justified  reconsideration  of  the 
det.ision. 

The  investigation  files  show  that  the 
workers  do  not  produce  an  article 
within  the  meaning  of  Seciion  222(3)  of 
the  Trade  Act  and  this  issue  was  fully 
addressed  in  the  Department's  negative 
determination.  The  workers  performed 
wholesale  and  retail  services. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA. 
namely,  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  f>arent  or  controlling 
firm  whose  workers  produce  an  article 
and  whose  workers  are  currently  under 
a  certification  for  TAA.  These 
conditions  were  not  met  for  the  subject 
workers. 

All  other  considerations  which  the 
union  makes,  i.e..  declining  net  earnings 
and  opening  more  stores  to  carry 
imported  food,  are  moot  because  the 
workers  do  not  produce  an  article  and 
as  such  are  outside  the  scope  of  the 
Trade  Act. 

The  Trade  Ac1  was  not  intended  to 
provide  TAA  benefits  to  everyone  who 
is  in  some  way  affected  by  foreign 
competition  but  only  to  those  who 
experienced  a  decline  in  sales  or 
production  and  employment  and  an 
increase  in  imports  of  like  or  directly 
competitive  articles  (not  services)  which 
i:ontributed  importantly  to  declines  in 
sales  or  production  and  employment  at 
the  workers'  firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  IDepartinent  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington.  D.C..  this  15th  day 
of  September  1994. 

Victor  |.  Trunzo. 

Program  Manager.  Policy  and  ftvcmployment 
Service.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  94-23859  Filt-d  9-25-94;  8:45  am] 
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Notice  of  Char>ges  in  Status  of 
Extended  Benefit  (EB)  Periods  for  the 
States  of  Alaska,  Rhode  Island,  and 
Washington 

This  notice  announces  changes  in 
benefit  period  eligibility  under  the 
Extended  Benefit  (EB)  Program  for  the 
States  of  Alaska.  Rhode  Island,  and 
Washington. 

Summary 

The  following  changes  have  occurred 
since  the  publication  of  the  last  notice 
regarding  States'  EB  status; 

•  August  6,  1994     Alaska's  13-week 
insured  unemployment  rate  for  the 
week  ending  July  IB.  1994  fell  below  6.U 
percent  and  was  less  than  120  percent 
of  the  average  for  the  corresponding 
period  for  the  prior  two  years,  causing 
the  Slate  to  trigger  "off"  EB  effective 
August  6.  1994. 

•  August  13,  1994     Rhode  Island 
triggered  "off  EB.  The  EB  trigger 
mechanisms  for  Rhodo  Island  had  been 
below  the  thresholds  necessary  to  be 
triggered  "on"  to  EB  since  the  week 
beginning  June  5.  1994.  However, 
Section  203(b)(1)(A)  of  the  Federal-Slate 
Extended  Unemployment  Compensation 
Act  of  1970  specifies  that  no  EB  period 
shall  last  for  less  than  13  consecutive 
weeks,  regardless  of  whether  or  not  the 
necessary  thresholds  are  met.  That  13- 
week  period  ended  for  Rhode  Island  on 
August  13.  1994. 

•  August  27,  1994     The  State  of 
Washington  triggered  "off  EB.  The  EB 
trigger  mechanisms  for  the  State  had 
been  below  the  thresholds  ne<;essary  t(k 
be  triggered  "on"  to  EB  since  the  week 
beginning  June  12,  1994.  However,  as 
stated  above.  Section  203(b)(1)(A)  of  the 
Federal-State  Extended  Unemployment 
Compensation  Ad  of  1970  specifies  that 
no  EB  period  shall  last  for  less  than  13 
consecutive  weeks,  regardless  of 
whether  or  not  the  necessary  thresholds 
are  met.  That  13-week  period  ended  for 
Washington  on  August  27, 1994. 

Information  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  tenns  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970,  as  amended,  and  the 


operating  instructions  issued  to  the 
States  by  the  U.S.  Department  of  Labor. 
In  the  case  of  a  State  ending  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  informing  them  of  the 
ending  of  the  EB  period  and  its  effect  on 
the  individual's  right  to  Extended 
Benefits  (20  CFR  615.13(c)(4)). 

Persons  who  believe  they  may  be 
entitled  to  EB  benefits,  or  who  wish  to 
inquire  about  their  rights  under  the 
programs,  should  contact  th^.  neanst 
State  employment  service  office  or 
unemployment  compen.sation  claims 
office  in  their  locality. 

Signed  at  Washington.  DC,  on  September 
21.1994. 

Doug  Ross. 

A.<:si';tant  Secretary  of  Labor  for  Employment 
and  Training.  f 

IFK  Doc.  94-23864  Filed  9-26-94.  8:45  ami 
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[TA-W-29,504] 

Alsco  Amerimaric  Building  Products 
Gnadenhutten.  OH,  Notice  of  Negative 
Determination  Regarding  Application 
for  ReconsidefatJon 

By  an  application  dated  August  12, 
1994,  the  United  Steelworkers  of 
America  (USW)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  June  20.  1994  and  published  in  the 
Federal  Register  on  June  30,  1994  (59 
FR  33786). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts  not 
previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  workers  produce  coated  or 
painted  aluminum  coil. 

Investigation  findings  show  that  the 
plant  melted  scrap  aluminum  cans  and 
rolled  the  aluminum  into  coils  which 
were  then  painted.  The  smelter  and 
rolling  mill  closed  in  December  1993. 
Currently  the  plant  is  painting  only 
domestically  purchased  coil. 


Its  claimed  that  imports  of  Russian 
aluminum  ingots  and  coil  affected  the 
pricing  of  aluminum  coil. 

The  articles  produced  by  the  subject 
workers  is  coated  aluminum  coil,  not 
aluminum  ingots  or  aluminum  coil. 
Accordingly,  the  Department  must  look 
at  imports  of  coated  aluminum  coil. 
Gra.Med.  the  price  of  domestic 
aluminum  may  have  been  affected  by 
imports  of  Russian  aluminum.  Price, 
however,  is  not  one  of  the  worker  group 
criteria  necessary  for  a  wo.'-ker  group 
certification.  The  Department's  survey 
of  A.merimark's  customers  shows  that 
none  of  them  reported  increased  import 
purr;hases  of  coated  aluminum  coil 
while  reducing  their  purchases  from 
Amerimark  during  the  period  applicable 
to  the  petition.  Customer  comments 
from  the  Department's  survey  indicated 
there  were  non-trade  reasons  for 
Ainerimark's  customers  reducing  their 
purchases  from  Ameri.mark. 

Other  findings  show  that  Amerimark 
did  not  purchase  ingots  (foreign  or 
domestic)  for  use  in  its  production 
process  for  coated  aluminum  coil  hut 
purchased  scrap  aluminum  cans.  The 
scrap  market  is  a  different  market  from 
the  London  Metals  Exchange  (LME). 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  D.C.  this  16th  day 
of  September  1994. 
Victor  ].  Tninzo. 

Program  Manager.  Policy  and  Reemployment 
Senices.  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-23861  Filed  9-26-94;  8:45  ami 
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rrA-W-30,290] 

BP  Exploration  (Alaska)  Incorporated 
Anchorage,  AK;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  211  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  23. 1994  in  response 
to  a  worker  petition  which  was  filed  on 
September  6,  1994  on  behalf  of  workers 
at  BP  Exploration  (Alaska)  Incorporated. 
Anchorage,  Alaska. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-VV29.861A).  under  the 


company  name  BP  Exploration  and  Oil 
Incorporated  with  operations  in  Alaska. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington.  D.C  this  19th  day 
of  St^ptember.  1994. 
Victor  J.  Tninzo. 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Ad/ustment 
Assistance. 

IFR  Doc.  94-23858  Filed  9-2fV-94;  845  am) 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  (or  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shov.-n  below, 
not  later  than  October  7.  1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  7.  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  12th  day 
of  September.  1994. 
Victor  I.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Sen.ices.  Office  of  Trade  A  djustmen  t 
Assistance. 
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AHPtNUlX 


Petitioner:  Unioa'workers/fifm— 

Location 

Date 
received 

Date  of 
petition 

Petition  No 

Articles  produced 

Scrab  Rock  Feeders,  Inc  (Wkrs)  

McDonnell  Douglas  Aerospace  (Wkrs) 

Pathfinder  Mines  Corp  (Co) 

Othelto,  WA 

Huntngton  Beach. 

CA. 
Shirley  Basin,  WY 

Sunbury.  PA 

Fairtiaven.  MA  

Houston.  TX  

Elk  Grove.  IL  

Lalayette.  LA 

Claremore.  OK  

Syracuse.  NY  

Burbank.  CA 

Odessa,  TX 

09/12/94 
09/12/94 

09/12/94 
09/1 2'94 
09/12,^94 
09/12)94 
09/12.94 

09/12/94 
09/12/94 
09/12/94 
09/12,94 

09/12/94 
09/12/94 
09/12/94 
09/12/94 

09/12/94 
09/12/94 
09/12/94 
09/12/94 

09/12/94 
09/12/94 

08/29/94 
08A)S'94 

08/30/94 
09/0l/'94 
08/29/94 
08/2&'94 
08/30/94 

09/06/94 
08/30/94 
08/29/94 
08/17/94 

08/3a94 
07/ia94 
09/02/94 
08/2994 

08/29/94 
08AJ0/94 
08/31.'94 
08/29/94 

09/01/94 
08/01/94 

30.301 
30.302 

30.303 
30,304 
30.306 
30.306 
30,307 

30.308 
30.309 
30.310 
30.311 

30.312 
30.313 
30,314 
30,315 

30.316 
30.317 
30,318 
30,319 

30.320 
30.321 

Beef  cattle. 

Aerospace  station,  research  and  de- 
sign. 
Uranium  oxide.       * 

Paulsen  Wire  Rope  Corp  (Wkrs)  

Fishing  Vessel  Hawk  (Wkrs)  

MASX  Er»ergy  Sen/ices,  Inc  (Co) 
General   Electric   Consumer   Sen/ice 
(IBEW). 

Wilgrig  (USA)  (Co)  

Centnlitt  (Co)  

Steel  wire  rope. 

Sea  scallops. 

Oil  and  gas  drilling,  production  tools 

TV  s  and  VCRs  repair. 

Oil  drilling. 

Electrical  submers'ble  pomps 

Niagara  Mohawk  Power  Corp  (IBEW) 
Monasco  Aerosy stems  (Wkrs) 

Carr  Well  Service  (Wkrs) 

Electric  power  generation 
Commercial     and     military     landing 

gears. 
Oil  drilling. 

ITT  Rayonier  Inc  (AWPPW)  

Port  Angeles.  WA 

Lake  City.  PA  

Mesck.  Ml 

Philadelphia.  PA 
New  Orleans.  LA  .. 

Luierrie.  PA  

Houston.  TX  

MKJtand.  TX  

New  York.  NY  

Sulfite  pulps. 

Copes-Vutoan,  Inc  (Wkrs)  

Administrative  services. 

Mascotech     Industnal     Components 

(Wkrs) 
Electric  Apparatus  Service  (Wkrs) 

Exxon  Co  USA.  (Wkrs)  

Carmen  Dress  Co..  Inc  (ILGWU)  

Baker    Perlormarwe   Chemicals,    Inc 

(Co). 
Amerada  Hess  Corp  (Wkrs)  

Autorrxjtive  components 

Metal  sprays 

Crude  oil. 

Ladies'  dresses. 

Oil  fiekj  prortir.tion  chemicals 

Crude  oil.  natural  gas. 

AGH  Trimsurce  Inc.  (Wkrs)  

ShouWer  pads  lor  gannents. 

|FR  Doc.  94-23856  Filed  9-26-94.  8  45  ami 
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[NAFTA-00202] 

Slaks  Firth  Avenue  USA  Enterprises 
New  Yorit,  NY;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistani:e.  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2273).  an  investigation  was 
initiated  on  August  9,  1994  in  response 
to  a  pet 't inn  flied  on  behalf  of  the 
workei-  ;ii  Slaks  Fifth  Avenue.  USA 
Enterprises.  New  York,  New  York.  The 
workers  are  engaged  in  administrative 
and  marketing  functions. 

In  a  letter  transmitted  on  August  10. 
1994.  the  petitioner  requested  that  the 
petition  for  NAFTA-TAA  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  ser\e 
no  purpose,  and  the  investig'ition  has 
been  terminated. 


Signed  in  Washington.  D.Q  this  16th  day 
of  September  1994 
Victor  ).  Tnuuo. 

Program  Mana/fer,  Policy  and  Reemployment 
Sentces.  Office  of  Trade  Adjustment 
Assistance. 
jFR  D«x   94-23863  Filed  9-26-94;  8  45  ami 
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rTA-W-»,974) 

Vic  Manufacturing  Company 
Minneapolis,  MN,  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Dire<:tor  of  the  OfFice  of  Trade 
Adjustment  Assistance  for  workers  at 
Vic  Manufacturing  Company, 
Minneapolis,  Minnesota.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-29.974.  Vic  Manufacturing  Company 
Minneapolis.  Minnesota  (.September  19. 

1994) 
Signed  at  Washingtnn,  D.C.  this  19th  day 

of  Sriptpmlyr.  1994 

Victor  |.  Trunzo, 

Program  Manager,  Policy  and  Reemployment 

Sen  ices.  Office  of  Trade  Adjustment 

Assislame 

IFR  D«if   94-2.1857  Fili'd  9-26-94.  8;45  ami 
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Pension  and  Welfare  Benefits 
Administration 

Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans,  Notice  of 
Met-ting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA),  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Defined  Contribution  Plans  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  12:00  noon, 
Wednesday,  October  5,  1994,  in  Suite 
N-3437  AB.  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue,  N.W  ,  Washington,  D.C.  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  defined  contribution  plans 
covered  by  ERISA. 

The  purpose  of  the  October  5  meeting 
is  to  discuss  the  group's  preliminary 
findings,  conclusions  and 
recommendations  concerning  the 
educational  aspects,  coverage  and 
participation  and  the  adequacy  of 
defined  contribution  plans.  The  work 
group  will  also  take  testimony  and/or 
submissions  from  employc"e 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 


request  on  or  before  October  3. 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor.  Suite  N-5677, 
200  Constitution  Avenue,  N.W., 
Wa-shington,  D.C.  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
e.xtended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  3.  1994. 

Signed  at  Washington.  D.C.  this  21st  day  of 
.September,  1994. 

Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 

ffenefits.  Administration. 

(FR  Doc  94-23837  Filed  9-26-94;  8.45  am) 
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Adviscy  Courci!  on  Employee; 
Welfare  and  Pen<iion  Benefits  Plan; 
Notice  of  Maetmg 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142.  a  public  meeting  of  the 
Working  Group  on  Healthcare  Reform  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  9:30  a.m.  until  noon, 
Tuesday.  October  4. 1994,  in  Suite  N- 
3437  AB,  U.S.  Department  of  Labor 
Building,  Third  and  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  healthcare  reform  for 
employee  benefit  plans  covered  by 
ERISA. 

The  purpose  of  the  October  4  meeting 
is  to  have  a  hearing  on  and  discussion 
of  healthcare  reform  and  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  (ERISA).  The  work  group 
will  also  take  testimony  and/or 
submissions  from  employee 
representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  October  3, 1994  to 
William  E.  Morrow.  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor.  Suite  N- 
5677.  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 


minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  abo^e  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  3. 1994, 

Signed  at  Washington,  DC  this  21st  day  of 
September,  1994. 
Olena  Berg, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  94-23838  Filed  9-26-94;  8:45  am) 
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Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plan;  Notice  of 

Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Security  Act  of  1974  (ERISA).  29  U.S.C. 
1142,  a  public  meeting  of  the  Working 
Group  on  Reporting  and  Disclosure  of 
the  Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans  will 
be  held  from  1:00  p.m.  until  3:30  p.m., 
Tuesday.  October  4.  1994.  in  Suite  N- 
3437  AB,  U.S.  Department  of  Labor 
Building.  Third  and  Constitution 
Avenue,  NW.,  Washington  DC  20210. 

This  work  group  was  formed  by  the 
Advisory  Council  to  study  issues 
relating  to  reporting  and  disclosure 
requirement  for  employee  benefit  plans 
covered  by  ERISA. 

The  purpose  of  the  October  4  meeting 
is  to  (1)  review  witness  testimony  of 
prior  meetings,  (2)  review  public 
comments  received  from  a  request  for 
information  regarding  summary  plan 
description  and  individual  benefit 
reporting  and  recordkeeping  and  (3) 
compilation  of  a  first  draft  report  to  the 
Council.  The  work  group  will  also  take 
testimony  and/or  submissions  from 
employee  representatives,  employer 
representatives  and  other  interested 
individuals  and  groups  regarding  the 
subject  matter. 

Individuals  or  representatives  of 
organizations  wishing  to  address  the 
work  group  should  submit  a  written 
request  on  or  before  October  3, 1994  to 
William  E.  Morrow,  Executive 
Secretary,  ERISA  Advisory  Council, 
U.S.  Department  of  Labor,  Suite  N- 
5677.  200  Constitution  Avenue  NW.. 
Washington,  DC  20210.  Oral 
presentations  will  be  limited  to  ten  (10) 
minutes,  but  witnesses  may  submit  an 
extended  statement  for  the  record. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 


without  testifying.  Twenty  (20)  copies  of 
such  statement  should  be  sent  to  the 
Executive  Secretary  of  the  Advisory 
Council  at  the  above  address.  Papers 
will  be  accepted  and  included  in  the 
record  of  the  meeting  if  received  on  or 
before  October  3, 1994. 

Signed  at  Washington.  DC  this  21st  day  of 
September.  1994. 
Olena  Berg, 

Assistant  Secretary.  Pension  and  Welfare 
Benefits  Administration. 
IFR  Doc.  94-23839  Filed  9-26-94;  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Environmental  Assessni ont  and 
Fincfing  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  part 
50,  Appendix  R.  "Fire  Protection 
Program  for  Nuclear  Power  Facilities 
Operating  Prior  to  January  1, 1979," 
Section  III.G.3.  to  the  Power  Authority 
of  the  State  of  New  York  (the  licensee) 
for  the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (IP3),  located  at  the  licensee's 
site  in  Westchester  County.  New  York. 

Environmental  Assessment 

Identification  of  Proposed  Action 

Section  in.G.3  of  the  10  CFR  Part  50, 
Appendix  R,  specifies  requirements  to 
ensure  that  the  alternate  shutdown 
system  is  independent  of  shutdown 
equipment  that  does  not  meet  the 
requirements  of  Section  in.G.2  of 
Appendix  R.  Section  III.G.2  of 
Appendix  R  specifies  requirements  to 
ensure  that  one  train  of  redundant 
equipment  necessary  to  achieve  and 
maintain  hot  shutdowrn  remains  free  of 
fire  damage. 

During  a  programmatic  review  of  the 
Fire  Protection  Program  and  Appendix 
R  compliance  strategy  at  Indian  Point 
Nuclear  Generating  Unit  No.  3.  the 
Power  Authority  of  the  State  of  New 
York  identified  that  the  alternate 
shutdown  system  did  not  meet  the 
requirements  of  10  CFR  Part  50. 
Appendix  R.  Section  III.G.3. 
Specifically,  components  in  the 
alternate  shutdown  system  were  located 
in  the  same  fire  area  as  redundant 
shutdowrn  instrumentation  cables  which 
did  not  meet  the  requirements  of 
Section  m.G.2  of  Appendix  R. 

The  licensee  has.  therefore,  requested 
exemption  &T>m  the  requirements  of  10 
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CFR  part  50.  Appendix  R.  Section 
ni.G.3.  to  allow  an  operator  to  enter  the 
fir«  area  to  perform  manual  actions. 

Nffd  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
permit  the  licensee  to  operate  the  plant 
without  t)«ing  in  violation  of  the 
Commission's  regulations  and  to  obviate 
the  need  for  mociifications.  Physical 
modiTication  of  the  plant  to  achieve 
compliance  with  10  CFR  Part  50. 
Appendix  R,  Se<.tion  III.C.3.  would 
require  design  changes,  for  example: 
wrapping  one  redundant  train  of 
instrumentation  cables  in  a  1  hour  fire 
wrap,  or  relocation  of  the  instrument 
isolation  cabinets  out  of  fire  area  ETN- 
4  or  the  construction  of  the  fire  Iwrriers 
to  make  the  upper  penetration  area  a 
separate  fire  area.  The  detailed 
development  and  implementation  of 
such  dt  .v;:!  changes  would  result  in  a 
significant  expenditure  of  engineering 
and  financial  resources  without  a 
significant  safety  benefit. 

Environmental  Impacts  of  the  Proposed 
Action 

Section  III  G.3  of  10  CFR  Part  .50. 
Appendix  R.  specifics  requirements  to 
ensure  that  the  alternate  shutdown 
system  is  independent  of  shutdown 
equipment  that  does  not  meet  the 
requirements  of  Section  ni.G.2  of 
Appendix  R.  Se<:tion  in.G.2  of 
Appendix  R  specifies  requirements  to 
ensure  that  one  train  of  redundant 
equipment  necessary  to  achieve  and 
maintain  hot  shutdown  remains  free  of 
fire  damage.  The  licensee  has 
determined  that  the  alternate  shutdown 
system  dues  not  meet  these 
requirements  be<:ause  components  in 
the  alternate  shutdown  system  were 
located  in  the  same  fire  area  as 
redundant  shutdown  instrumentation 
r^ble  which  did  not  meet  the 
requirements  of  Section  I1I.G.2  of 
Appendix  R.  The  licensee  has.  therefore, 
requested  exemption  from  the 
requirements  of  10  CFR  Part  50. 
Appendix  R.  Section  III. G.3.  to  allow  an 
operator  to  enter  the  fire  area  to  perform 
manual  actions. 

Safe  shutdown,  during  a  postulated 
fire  in  the  entryway  tunnel,  would  be 
accomplished  through  use  of  the 
alternate  safe  shutdown  system.  Process 
monitoring  information  to  support  use 
of  the  alternate  shutdown  system  is 
routed  to  the  alternate  safe  shutdown 
locations  through  instrument  isolation 
cabinets  located  in  the  upper  electrical 
penetration  area.  These  cabinets  provide 
the  operators  with  the  ability  to 
interrupt  the  normal  signal  paths  routed 
to  the  central  control  room  and 
reconfigure  the  instrximent  loops  to 


provide  instrument  loop  indication  at 
the  alternate  safe  shutdown  panels 
located  outside  of  the  control  room.  The 
instrument  loops  cannot  be  remotely 
reconfigured,  necessitating  operator 
action  in  the  fire  affected  area. 

The  fire  hazard  incurred  by  the 
operator  during  this  action  is  minimal 
for  several  reasons.  Betiiuse  of  the  glass 
and  asbestos  braid  construction  of  the 
cables  in  these  areas,  fire  is  not  expected 
to  propagate  along  the  cables  to  any 
significant  degree.  A  postulated  fire  in 
the  entryway  would  be  detected  and 
extinguished,  through  manual  or 
automatic  means,  before  the  fire  became 
extensive.  Additionally,  the  distance 
from  the  fire  to  the  cabinets  is 
approximately  165  feel  and.  while  in  the 
fire  affe«;ted  area,  an  operator  would  not 
be  in  the  immediate  vicinity  of  the  fire. 
Furthermore,  the  operator  would  not  be 
in  the  affected  area  for  more  ihon  a  few 
minutes  and  would  access  the  area  via 
the  primary  auxiliary  building,  avoiding 
the  vicinity  of  the  fire.  A  smoke  analysis 
has  shown  that  the  amount  of  smoke  in 
the  area  would  not  inhibit  the  ne<:essary 
operator  actions.  Therefore,  the 
proposed  exemption  would  not  affect 
the  licensee's  ability  to  implement 
alternate  safe  shutdown  procedures. 

Based  on  the  considerations  discussed 
above,  the  Commission  concludes  that 
the  proposed  exemption  would  not 
affei:t  radiological  plant  effluents,  nor 
result  in  any  significant  occupational 
exposure.  In  addition,  the  exemption 
does  not  affect  nonradiological  plan 
effluents  and  has  no  other 
environmental  impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
or  nonradiological  environmental 
impacis  associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
aciion.  the  Commission  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar.  The  alternative 
would  also  result  in  a  significant 
expenditure  of  engineering  and 
financial  resources,  without  a 
significant  safety  benefit. 

Alternate  Use  of  Procedures 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  for  the  Indian  Point  Nuclear 
Generating  Station  Unit  No.  3,"  dated 
February  1975. 


Agencies  and  Persons  Consulted 

The  Commission  consulted  with  the 
State  of  New  York  regarding  the 
environmental  impact  of  the  proposed 
action. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impad 
statement  for  the  exomption  under 
consideration. 

Based  upon  the  foregoing 
environmental  a.ssessment,  the 
Commission  concludes  that  the 
proposed  adion  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption  dated  November  17,  1993.  as 
supplemented  September  6.  1994.  This 
document  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room.  The  Gelman  Building. 
2120  L  Street,  NVV,,  Washington.  EX: 
20555.  and  at  the  White  Plaint  Public 
Library.  100  Martine  Avenue.  White 
Plains.  New  York. 

Dated  at  Rorkvijle,  Maryland,  this  21st  day 
of  .Septemtjer  1994. 

For  the  Nuclear  Regulatory  Commis.sion 
Michael ).  Casc. 

Acting  Director.  Project  Directorate  l-l 
Division  of  Reactor  Projects — ////  Office  of 
Nuclear  Peactor  Regulation. 
IFR  Doc.  94-23820  Filed  9-26-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Se<t-RegulatOP/  Org.iniltiom; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportun:ry  for 
Hearing;  Cincinnati  Stock  Eichange, 
Incorporated 

.September  21, 1994. 

The  above  named  national  securities" 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Cali  Realty  Corp. 
Common  Stock.  S  01  Par  Value  (File  No.  7- 
12923) 
Citicorp 
Depositary  .Shares  (rep.  1/10  sh.  Adj.  Rate 
Cum.  Pfd.,  Ser.  19,  without  Par  Value) 
(File  No.  7-12924) 
(xinsolidatwl  Papers,  Inc. 

Ck>minun  Stock.  Si. 00  Par  Value  (File  No. 
7-12925) 
Evans  Withvaimbe  Residential.  Inc. 


Common  Stock.  $.01  Par  Value  (File  No.  7- 
12926) 
Enron  Capital  Resources.  LP. 

9%  Cum.  Pfd.,  Ser.  A  (File  No.  7-12927) 
Empress  Nacional  Electricdad,  S.A.  (Chile) 
American  Depositary  Shares  (rep.  30  sh.  of 
Common  Stock  without  Par  Value)  (File 
No.  7-12928) 
Ford  Holdings,  Inc. 
Depositary  Shares  (rep.  1/4000  sh.  of  Ser. 
D  Cum.  Pfd.,  $1.00  Par  Value)  (File  No. 
7-12929) 
Home  Properties  of  New  York,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12930) 
John  Hancock  Bank  &  Thrift  Opportunity 
Fund 
Common  Shares  of  Beneficial  Interest,  No 
Par  Value  (File  No.  7-12931) 
Loewen  Group  Capital,  LP. 
9.45%  Cum.  Mo.  Inc.  Pfd.  Sec,  (MIPS), 
Series  A  (File  No.  7-12932) 
Morgan  Stanley  Asia-Pacific  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12933) 
Niagara  Mohawk  Power  Corp. 
Pfd.  Stock,  Ser.  9Vz%,  $25.00  Par  Value 
(File  No.  7-12934) 
Peco  Energy  Capital  LP 
9%  Cum.  Mo.  Inc.  Pfd.  Sec.  (MIPS),  Ser  A 
(File  No.  7-12935) 
Rightchoice  Managed  Care,  Inc. 
Class  A  Common  Stock,  $.01  Par  Value 
(File  No.  7-12936) 
Shandong  Huaneng  Power  Development  Co. 
Ltd. 
American  Depositary  Shares  (rep.  50  Ord. 
N  sh.  RMB  1.00  Par  Value)  (File  No.  7- 
12937) 
Storage  Equities,  Inc. 

Cum.  Pfd.  Ser.  D  (File  No.  7-12938) 
Trigen  Energy  Co. 
Common  Stock,  Without  Par  Value  (File 
No.  7-12939) 
TVX  Gold,  Inc. 
Common  Shares,  Without  Par  Value  (File 
No.  7-12940) 
U.S.  Surgical  Corp. 
$2.20  Depositary  Shares  (rep.  1/50  sh.  Ser 
A  Cv.  Pfd.  Stock,  $5.00  Par  Value.  DECS) 
(File  No.  7-12941) 
Vyeeks  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12942) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  13. 1994, 
wTitten  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 


are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  94-23791  Filed  9-26-94:  8:45  am] 
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[Release  No.  34-34690;  File  No.  SR-NASD- 
94-38] 

Self-Regulatory  Organizations; 
National  Association  ot  Securities 
Dealers,  Inc.;  Orde.'-  Approving 
Proposed  Rule  Change  Relating  to  the 
Addition  of  Listing  Requirements  to 
Prohibit  immediate  Withdrawal  of  Units 
From  Inclusion  on  Nasdaq 

September  20. 1994. 

On  July  28.  1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change '  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  2  and  Rule 
19b— 4  Thereunder.  3  The  rule  change 
amends  the  listing  requirements  found 
in  Parts  II  and  III  of  Schedule  D  to  the 
NASD  By-Laws  to  include  additional 
requirements  for  units. 

Under  the  rule  as  amended,  in  order 
to  be  included  on  the  National 
Association  of  Securities  Dealers 
Automated  Quotation  Service 
("Nasdaq"),  units  included  for  quotation 
on  Nasdaq  must  continue  to  be  included 
for  a  minimum  period  of  30  days  from 
the  first  day  of  inclusion,  barring 
suspension  or  withdrawal  for  regulator)' 
purposes.  The  rule  also  requires  those 
issuers  or  underwriters  seeking  to 
withdraw  units  from  inclusion  to 
provide  the  NASD  with  notice  of  their 
intent  at  least  15  days  prior  to 
withdrawal  In  addition,  an  issuer  of 
units  will  be  required  to  include  in  its 
prospectus  or  other  offering  document  a 
statement  disclosing  any  intention  to 
withdraw  the  units  immediately  after 
the  minimum  inclusion  period. 

Notice  of  the  proposed  rule  change, 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 


release*  and  by  publication  in  the 
Federal  Register.^ 

No  comments  were  received  in 
response  to  the  notice.  This  order 
approves  the  proposed  rule  change. 

The  new  listing  requirements  have 
been  proposed  in  response  to  the 
concerns  of  the  NASD  related  to  issuers 
that  list  and  then  almost  immediately 
thereafter  withdraw  units  from 
inclusion  after  trading  has  commenced.^ 
As  the  NASD  indicated  in  its  rule  filing, 
problems  have  arisen  in  instances 
where,  shortly  after  certain  units  had 
been  included  for  quotation  and  trading 
had  commenced,  the  issuers  or  their 
underwriters  suddenly  withdrew  their 
units  from  inclusion  without  any  prior 
disclosure  of  their  intention  or  advance 
notice  to  investors,  market  makers,  or 
Nasdaq.  Because  active  trading  in  these 
securities  had  commenced  with  the 
expectation  that  the  units  would 
continue  to  be  included  on  Nasdaq,  the 
sudden  withdrawal  from  quotation 
significantly  and  adversely  affected  the 
market  makers  and  investors  who  traded 
in  these  securities. 

The  practice  of  immediate  withdrawal 
of  units  from  inclusion  without 
adequate  disclosure  clearly  poses  harm 
to  traders  and  investors  in  these 
securities  and  adversely  affects  the 
integrity  of  the  Nasdaq  Stock  Market. 
The  practice  leads  to  confusion  because 
market  participants  who  have 
purchased  the  units  are  left  without  a 
liquid  market  in  which  to  trade  these 
securities. 

Moreover,  if  the  lead  underwriter 
involved  in  an  offering  also  dominates 
or  controls  the  market  in  the  units, 
concerns  regarding  manipulation  of  the 
security  may  arise.  A  sudden 
withdrawal  may  cause  difficulties  for 
investors  and  market  makers  alike  who 
may  have  established  short  positions  in 
the  units.  These  traders  may  be  imable 
to  cover  their  short  positions  after  the 
withdrawal  has  occurred,  and  are  likely 
to  be  required  to  cover  these  short 
positions  by  purchasing  the  components 
of  the  unit  separately,  frequently  at  a 
premium  to  the  price  originally  being 
quoted  prior  to  the  withdrawal.  In  fact, 
in  situations  where  warrants  have  not 
been  issued  separately  from  the  unit,  it 
may  be  impossible  to  "recreate"  the  unit 
so  as  to  cover  the  short  position. 
To  address  these  concerns,  the 
NASD's  proposal  makes  three  changes 
to  its  inclusion  criteria  for  units.  As 
noted,  for  both  Nasdaq  Small  Cap^M 


'  The  proposed  rule  change  was  initially 
submitted  on  June  21. 1994,  and  was  amended 
twice  prior  to  the  publication  of  the  Notice;  once 
on  July  22.  1994.  and  again  on  July  28,  1994. 

M5  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 


'Securities  Exchange  Act  Rel.  No.  34515  (August 
10,1994). 

'  59  FR  42626  (.\ugust  18.1994). 

'Generally,  units  are  created  by  combining 
common  stock  of  a  corporation  already  quoted  on 
Nasdaq  with  warrants  for  the  same  common  stock. 
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units  and  National  Market  units,  the 
proposal  will  impose  a  minimum  30- 
day  period  wjthin  which  the  units  ma\ 
no!  be  withdrawn,  absent  a  legitimate 
rv^uiatory  interest  in  so  doing  In 
addition,  the  amendment  will  require 
issunrs  and  underwriters  seeking  to 
withdraw  units  from  inclusion  to 
provide  the  NASD  with  at  least  15  days 
notice  of  their  intention  to  withdraw,  so 
that  the  NASD  may  provide  adequate 
notice  to  investors  and  market  makers 
before  the  withdrawal  occurs.  Issuers 
having  any  indention  to  withdraw  the 
units  immediately  after  the  minimum 
inc  'iision  prri^xl  also  will  have  to 
disclose  their  intention  in  the 
prospectus  or  other  offering  document. 
The  Commission  has  determined  to 
approve  the  NASDs  proposal.  The 
Commission  finds  that  the  rule  change 
is  consistent  with  the  reqi:  "sof 

the  Act  and  the  rules  and  i  ns 

thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A(b)(6)  of  the  Act.'  Section  15A(b)(f>) 
requires,  in  part,  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
prumote  just  and  equitable  principles  of 
trade;  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  addresses 
f  '   ig  the  trading  and 

I   .  '      ^  for  units  and 

enhances  the  mtrghty  of  Nasdaq 
listings.  With  the  minimum  inclusion 
requirement  of  30  days  for  units,  the 
amendment  enhances  the  likelihood 
that  an  orderly  trading  market  in  these 
securities  will  exist.  Similarly,  requiring 
both  a  15-day  advance  notice  of 
withdrawal  and  an  adequate  disclosure 
of  an  issuer's  intention  to  withdraw  its 
units  from  inclusion  promotes  proper 
disclosure  of  information  of  use  to  all 
market  (j art ici pants. 

It  is  therefore  ordered,  pursuant  to 
Section  19(bl(21  of  the  Act.  that  the 
prop<isrl  ri:!«j  change  SR-NASD-94-3a 
be,  Oiid  hereby  is.  approved. 

For  ihB  Comoiission.  by  the  Division  of 
MarlkPt.Re«?i;la:ion.  pursuant  to  d«*leg»ied 
•uthotitv." 

Mantarel  H.  NfcFarlond, 
Dt'puty  Serrefory. 

|FR  Do«    04-23843  Filed  ^26-94.  8  45  ami 
SH.UNO  COOC  M10-01-M 


[Release  No.  34-34691.  FiJ«  No  SR-NYSE- 
94-14] 

Sell-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Grantmg  Accelerated  Approval  of 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  Health  Care 
Portfolio  l^rket  Index  Target-Term 
Securities  (MITTS). 

I.  Introduction 

September  20,  1904 

On  April  12,  1994,  the  New  York 
St(K  k  Ex(  hange.  Inc  ("NYSE"  or 
"exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exch.inpo  Art 
of  1934  ("Act") «  and  Rule  19b-» 
thereunder,^  filed  with  the  Secunties 
and  pjcchange  Commission  ("SEC"  or 
"Commission")  a  prop««ed  rule  change 
to  list  and  trade  Market  Index  TarR«!t- 
Term  Securities  ("MITTS").'  the  return 
on  which  is  based  upon  a  portfolio  of 
securities  of  health  care  companies 
(Health  Care  Portfolio  l*  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  April  28.  1994.^  No 
comment  letters  were  received  on  the 
proposed  rule  change.  On  August  9. 
1994,  the  NYSE  filed  Amendment  No.  1 
to  the  proposed  rule  change.*"  This  order 
approves  the  proposal,  as  amended. 

II.  Description  of  the  Proposal 

Under  Sec-tion  703.19  of  the 
Exchange's  Listed  Company  Manual 
("Manual"),  the  NYSE  may  approve  for 
listing  securities  which  can  not  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
slocks,  bonds,  debentures,  and 
warrants.^  The  NYSE  is  now  proposing 
under  Section  703.19  of  the  Miniial  to 


'  15  use  78o-3rb)(6). 
•J7CFR20O3O-3U!tl2j. 


'  15  1   SC   78i(b)ll)(19B8) 

'17  CFR  240  19l>-4  (1992). 

•••MITTS  '  and  "SUikal  Index  T«rgrl-Term 
SrcuriliM"  «•  Mirvice  marks  oi  Mart  ill  Lynch  S 
Co..  Inc  (■"Merrill  Lynch"). 

•  The  Health  Care  Portfolio  i»  •  »t«tlc  portfolio 
consislinn  of  22  aquitv  wruriiiet  l:<tedas  common 
shaiti  in  tha  United  .Stales.  The  components  of  the 
portfolio  raprvMnl  companies  thi'  offer  a  vaiiety  of 
i;oods  and  tervicas  in  the  health  care  induttry. 

^  S«e  Securities  Exchange  Act  Releese  S'o.  33933 
(April  20.  1994).  59  FR  220JO  (April  28.  1994). 

•  Amendment  No.  1  to  the  pro(X»*d  rule  change 
I  -•  vt.!e»  that  the  value  of  the  Health  Care  Portfolio 
m:II  be  calculated  continuously  and  disseminated 
to  the  Options  Price  Reporting  Authority  ("'OPRA"") 
no  lass  frequently  than  once  every  minute 
throughout  the  trading  day.  See  Letter  from  lames 
Bulk.  Senior  Vice  President  and  SecreUry.  NYSE, 
to  Sharon  I.awson.  Assistant  Director.  O&ue  of 
Market  Supervision.  Division  of  Market  Regulation. 
Commission,  dated  August  9.  1994  ("Amendment 
No.  V). 

'  See  Securities  Exrhai^a  Act  Release  Nos  29229 
(May  23.  1991).  56  FK  24852  (May  31.  1991):  and 
28217  duly  18.  1990).  55  FR  30056  (July  24.  19<N)   ) 
(""Hytirid  Approval  Orders'"). 


list  for  trading  MITTS  based  on  the 
Health  Care  Portfolio  ("Health  Can' 
Portfolio  M1TTS").« 

As  with  the  other  MITTS  pro<lucts. 
the  Health  Care  Portfolio  MITTS  will 
conform  to  the  listing  guidelines  under 
Section  703  19  of  the  Manual,  which 
provides  that:  (1)  Issues  must  have  a 
minimum  public  distribution  of  one 
million  securities;  (2)  a  minimum  of  400 
shareholders;  (3)  a  minimum  duration  of 
one  year;  (4)  a  market  value  of  at  least 
$4  million;  and  (S)  otherwise  comply 
with  the  NYSE's  initial  listing  criteria."' 
In  addition,  the  Exchange  will  monitor 
the  Health  Care  Portfolio  MITTS  to 
verify  compliance  with  the  Exchanges 
continued  listing  criteria.'"  MITTS  are 
non-callable  senior  hybrid  debt 
securities  of  Merrill  Lynch  that  provide 
for  a  single  payment  at  maturity,  and 
will  bear  no  periodic  payments  of 
interest.  Health  Care  Portfolio  MITTS 
will  entitle  the  owner  at  maturity  to 
receive  an  amount  based  upon  the 
percentage  change  between  the 
"Original  Portfolio  Value"  and  the 
"Ending  Average  Portfolio  Value," 


•The  Commission  recently  approved  the  listing 
and  trading  on  the  Exchange  of  MfTTS  based  ufxin 
(Da  glotMl  portfolio  of  securities  representing 
Ifletommunicalion*  companies,  and  (21  a  portfolio 
of  Europenn  companies.  See  Securities  Exchange 
Act  Release  Nos.  32840  (September  2.  1993).  58  FR 
47485  (September  9.  1993):  and  33368  (December 
22.  1993).  58  FR  68975  (December  29,  1993) 
CMnrS  Approval  Orders  "L 

•The  hvbrid  listing  sundards  In  Section  703.19 
of  the  Manual  are  intended  to  accommodate  listed 
companies  in  good  standing,  their  subsidiaries  an.l 
affiliates,  and  non-listed  equities  which  meet  the 
Lxchangc's  original  listing  standards.  Domastic 
issuers  must  also  meet  the  aamings  and  net  tang'ble 
assets  criteria  set  forth  in  Sectioru  102.01  and 
102.02  of  the  Manual  Specincally.  the  minimum 
original  listing  criteria  requires  that  issuers  have:  (1) 
2,000  holders  holding  100  shares  or  more  or  have 
2.200  hoi  Jers  with  an  average  monthly  trading 
volume  of  100.000  shares:  (21  a  public  float  of  1.1 
million  shares.  (3)  an  aggregate  public  market  value 
of  $18  million  or  total  net  tangible  assets  of  S16 
million:  and  (4)  earnings  before  taxes  of  S2.5 
million  in  the  Uiesl  fiscal  yrJtt  and  earnings  before 
taxes  of  S2  million  in  each  of  the  preceding  two 
fiscal  years,  or  earnings  before  laxaa  of  S6.5  million 
in  the  aggregate  for  the  last  three  fiscal  years  with 
a  S4.5  million  minimum  in  the  nxist  recent  fiscal 
vear  (all  three  years  are  required  to  be  profitable). 

■"The  continued  listing  criteria  for  capital  or 
common  stock  requires  that:  (l)Tlie  number  of 
holders  of  100  shares  or  more  is  equal  to  or  greater 
l.han  1.200:  (2)  the  number  of  publicly-held  shares 
is  equal  to  or  greater  than  600.000:  (3)  the  aggregate 
market  vtilue  of  publicly-held  shaies  is  equal  to  ni 
greater  than  S5  million:  (4)  the  s^-e^ate  market 
value  of  share*  outstanding  (excluding  treasury 
stock)  is  equal  to  or  greater  than  $8  million  and 
average  net  income  after  taxes  for  the  past  three 
years  is  equal  to  or  greater  than  $600,000;  and  [5| 
net  tangible  assets  available  to  common  stock  are 
equal  to  or  greater  than  S8  million  and  average  net 
income  after  taxes  for  tba  past  three  years  is  equal 
to  or  greater  than  $600,000.  In  addition,  the 
continued  listing  standards  for  bonds  require  that 
ouUtanding  publicly-held  bonds  have  an  aggregate 
market  value  or  principal  amount  equal  to  or  greater 
than  SI  million.  See  Section  802  of  the  Manual. 


subject  to  a  minimum  repavTnent 
amount.  The  "Original  Portfolio  Value" 
is  the  value  of  the  Health  Care  Portfolio 
on  the  date  on  which  the  issuer  prices 
the  Health  Care  Portfolio  MITTS  issue 
for  the  initial  offering  to  the  public.  The 
"Ending  Average  Portfolio  Value"  is  the 
average  of  the  values  of  the  Health  Care 
Portfolio  at  the  end  of  the  five  calendar 
quEulers  preceding  the  expiration  of  the 
Health  Care  Portfolio  MITTS  on 
December  31. 1999."  The  Ending 
Average  Portfolio  Value  will  be  used  in 
calculating  the  amount  owners  will 
receive  upon  maturity.'^ 

If  the  market  value  of  the  portfolio  has 
declined,  the  owner  will  receive  not  less 
than  a  specified  percentage  of  the 
principal  amount  of  the  security.  (For 
instance,  if  the  market  value  of  the 
portfolio  used  to  calculate  the  amount 
payable  at  maturity  has  declined  more 
than  10%.  the  owners  of  the  Health  Care 
Portfolio  MITTS  will  receive  90%  of  the 
principal  amount  of  the  securities.)  The 
payment  at  maturity  is  based  on  changes 
in  the  value  of  the  portfolio,  but  does 
not  reflect  the  payment  of  dividends  on 
the  securities  that  comprise  the 
portfolio.  Health  Care  Portfolio  MITTS 
are  cash-settled  in  that  they  do  not  give 
the  holder  any  right  to  receive  a 
portfolio  security  or  any  other 
owTiership  right  or  interest  in  the 
portfolio  securities,  although  the  return 
on  the  investment  is  based  on  the 
aggregate  portfolio  value  of  the  Health 
Care  Portfolio  securities. 

According  to  the  NYSE,  Health  Care 
Portfolio  MITTS  will  allow  investors  to 
combine  the  protection  of  a  portion  of 
the  principal  amount  of  the  MITTS  with 
a  potential  additional  payment  based 
upon  the  performance  of  a  portfolio  of 
securities  representing  22  highly 
capitalized  health  care  companies. 
Health  Care  Portfolio  MITTS  will 
mature  on  December  31.  1999. 

The  Health  Care  Portfolio  consists  of 
securities  of  22  health  care  companies 
that  have  significantly  different  levels  of 


"  Specifically,  the  Ending  Average  Portfolio 
Value  will  equal  average  of  the  quarterly  values  of 
the  Health  Care  Portfolio  beginning  in  the  calendar 
quarter  ending  December  31.  1998.  The  quarterly 
value  for  each  of  the  first  four  of  the  final  five 
calendar  quarters  shall  be  the  Health  Care  Portfolio 
value  on  the  last  scheduled  Exchange  trading  day 
on  which  there  is  no  market  disruption  event.  The 
quarterly  value  for  the  final  calendar  quarter  shall 
be  the  Health  Care  Portfolio  Value  on  the  seventh 
scheduled  Exchange  trading  day  preceding  maturity 
of  the  Health  Care  MITTS  unless  there  is  a  market 
disruption  event  in  which  case  the  sixth  trading  day 
preceding  maturity  shall  be  used. 

■^The  Health  Care  Portfolio  MTFTS  will  entitle  a 
holder  at  maturity  to  receive  for  each  $10  principal 
amount  of  MJllS  an  amount  equal  to  the  Ending 
Average  Portfolio  Value  of  the  Health  Care  Portfolio 
divided  by  10.  but  in  any  event  no  less  than  $9  per 
each  $10  principal  amount  of  Health  Care  Portfolio 

Mrrrs. 


market  capitalization,  ranging  from  a 
high  of  approximately  $28.0  billion 
(Bristol  Meyers  Squibb  Co.)  to  a  low  of 
approximately  $311  million  (Living 
Centers  of  America,  Inc.).'^  Nineteen  of 
the  securities  in  the  Health  Care 
Portfolio  are  traded  on  the  NYSE  and 
the  remainder  are  National  Market 
securities  traded  through  NASDAQ.  The 
average  daily  trading  volume  for  the 
components  of  the  Health  Care  Portfolio 
for  the  period  from  November  5,  1992. 
through  March  7.  1994,  ranged  from  a 
high  of  approximately  1.03  million 
shares  (Abbott  Laboratories),  to  a  low  of 
approximately  20.335  shares  (Living 
Centers  of  America,  Inc.). 

At  the  outset,  each  of  the  securities  in 
the  Health  Care  Portfolio  will  have  • 
equal  representation.  Specifically,  each 
security  included  in  the  portfolio  will 
be  assigned  a  multiplier  on  the  date  of 
issuance  so  that  the  security  represents 
an  equal  percentage  of  the  value  of  the 
entire  portfolio  on  the  date  of  issuance. 
The  multiplier  indicates  the  number  of 
shares  (or  fraction  of  one  share)  of  a 
security,  given  its  market  price  on  an 
exchange  or  through  NASDAQ,  to  be 
included  in  the  calculation  of  the 
portfolio.  Accordingly,  each  of  the  22 
companies  included  in  the  Health  Care 
Portfolio  will  represent  approximately 
4.54  percent  of  the  total  portfolio  at  the 
time  of  issuance. 

The  multiplier  for  each  security  in  the 
Health  Care  Portfolio  will  generally 
remain  unchanged  except  for  limited 
adjustments  that  may  be  necessary  as  a 
result  of  stock  splits  or  stock 
dividends.'*  There  will  be  no 
adjustments  to  the  multipliers  to  reflect 
cash  dividends  paid  with  respect  to  a 
portfolio  security.  In  addition,  no 
adjustments  of  any  multiplier  of  a 
portfolio  security  will  be  made  unless 
such  adjustment  would  require  a  change 
of  at  least  1%  in  the  multiplier  then  in 
effect. 

If  the  issuer  of  a  security  included  in 
the  Health  Care  Portfolio  no  longer 
exists,  whether  for  reason  of  a  merger, 
acquisition  or  similar  type  of  corporate 
control  transaction,  then  Merrill  Lynch 
will  assign  to  that  security  a  value  equal 
to  the  security's  final  value  for  the 
purposes  of  calculating  portfolio  values. 
For  example,  if  a  company  included  in 


"These  values  are  as  of  March  7.  1994. 

•<  Merrill  Lynch  will  adjust  the  multiplier  of  any 
portfolio  security  if  the  security  is  subject  to  a  stock 
split  or  reverse  split  to  equal  the  product  of  the 
number  of  shares  issued  with  respect  to  one  share 
of  the  portfolio  security  and  the  prior  multiplier.  In 
the  case  of  a  stock  dividend,  the  multiplier  will  be 
adjusted  so  that  the  new  multiplier  will  equal  the 
former  multiplier  plus  the  product  of  the  numtjer 
of  shares  of  such  portfolio  security  issued  with 
respect  to  one  share  of  the  portfolio  security  and  the 
prior  multiplier. 


the  portfolio  is  acquired  by  another 
company.  Merrill  Lynch  shall  thereafter 
assign  a  value  to  the  shares  of  the 
acquired  company's  securities  equal  to 
the  value  per  share  at  which  time  the 
acquisition  takes  place. 

If  the  issuer  of  a  portfolio  security  is 
in  the  process  of  liquidation  or  subject 
to  a  bankruptcy  proceeding,  insolvencj" 
or  other  similar  adjudication,  such 
security  will  continue  to  be  included  in 
the  Health  Care  Portfolio  so  long  as  a 
market  price  on  an  exchange  or  through 
NASDAQ  for  such  security  is  available. 
If  such  a  market  price  is  no  longer 
available  for  a  portfolio  security, 
including,  but  not  limited  to, 
liquidation,  bankruptcy,  insolvency,  or 
any  other  similar  proceeding,  then  the 
value  of  the  portfoHo  security  vdll  be 
assigned  a  value  of  zero  in  connection 
with  calculating  the  daily  portfolio 
value  and  the  closing  portfolio  value  of 
the  Health  Care  Portfolio,  for  so  long  as 
no  such  market  price  exists  for  that 
security.'* 

The  value  of  the  Health  Care  Portfolio 
will  be  calculated  by  an  independent 
third  party  and  will  be  disseminated 
through  OPRA  at  least  one  each  minute 
throughout  the  trading  day.'*  The 
portfolio  value  will  equal  the  sum  of  the 
products  of  the  most  recently  available 
market  prices  and  the  appbcable 
multipliers  for  the  portfolio  securities. 

Like  other  issues  of  MITTS  listed  on 
the  NYSE,  Health  Care  Portfolio  MITTS 
may  not  be  redeemed  prior  to  maturity 
and  are  not  callable  by  the  issuer. 
Holders  of  Health  Care  Portfolio  MITTS 
will  be  able  to  cash-out  of  their 
investment  by  selling  the  security  on  the 
NYSE.  The  Exchange  anticipates  that 
the  trading  value  of  the  security  in  this 
secondary  trading  market  will  depend 
in  large  part  on  the  value  of  the 
securities  comprising  the  Health  Care 
Portfolio  and  also  on  such  other  factors 
as  the  level  of  interest  rates,  the 
volatility  of  the  value  of  the  Health  Care 
Portfolio,  the  time  remaining  to 
maturity,  dividend  rates,  and  the  credit 
worthiness  of  the  issuer.  Merrill 
Lynch. '^ 

Because  Health  Care  Portfolio  MITTS 
are  linked  to  a  portfoho  of  equity 
securities,  the  NYSE'S  existing  equity 
floor  trading  rules  wrill  apply  to  the 
trading  of  Health  Care  Portfoho  MITTS. 


"Merrill  Lynch  will  not  attempt  to  find  a 
replacement  stock  or  to  compensate  for  the 
extinction  of  a  security  due  to  bankruptcy  or  a 
similar  event. 

'*See  Amendment  No.  1.  supra  note  6 
"Merrill  Lynch  will  deposit  registeied  securities 
representing  Health  Care  Portfolio  MTTTS  with  its 
depository,  the  Depository  Trust  Company  ("DTC"), 
so  as  to  permit  book-entry  settlement  of  transaaions 
by  participants  in  DTC. 


492f>r. 
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First,  pursuant  to  NYSE  Rule  405.  the 
Exchange  will  impose  a  duty  of  due 
diligence  on  its  members  and  member 
firms  to  learn  the  essential  facts  relating 
to  every  customer  prior  to  trading 
Health  Care  Portfolio  MITTS.'*  Second, 
consistent  with  NYSE  Rule  405.  the 
Exchange  will  further  require  that  a 
member  or  member  firm  specifically 
approve  a  customer's  account  for 
trading  Health  Care  Portfolio  MITTS 
prior  to,  or  promptly  after,  the 
completion  of  the  transaction.  Third. 
Health  Care  Portfolio  MITTS  will  be 
subject  to  the  equity  margin  rules  of  the 
Exchange  Fourth,  in  accordance  with 
the  isn'Sris  Hybrid  Approval  Orders,  the 
Exchange  will,  prior  to  trading  Health 
Care  Portfolio  MITTS,  distribute  a 
circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  rec;ommendations)  when 
handling  transactions  in  Health  Care 
Portfolio  MITTS  and  highlighting  the 
special  risks  and  characteristics  of  the 
Health  Care  Portfolio  MITTS."* 

111.  Commission  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5). 
Specifically,  the  Commission  believes 
that  providing  for  exchange-trading  of 
Health  Care  Portfolio  MITTS  will  offer 
a  new  and  innovative  means  of 
participating  in  the  market  for  health 
care  securities  In  particular,  the 
Commission  b»>lievi's  that  Health  Care 
Portfolio  MITFS  will  jjermit  investors  to 
gain  equity  exposure  in  health  care 
companies,  while  at  the  same  lime, 
limiting  the  downside  risk  of  the 
original  investment  For  the  reasons 
discussed  in  the  MITTS  Approval 
Orders,  the  Commission  finds  thai  the 
listing  and  trading  of  Health  Care 
Portfolio  MITTS  is  consistent  with  the 
Act  -'" 

As  with  other  MITTS  products. 
Health  Care  Portfolio  MITTS  are  not 
leveraged  instruments,  however,  their 
price  will  still  be  derived  and  bavrd 
upon  the  underlying  linked  security. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  a  Heahh  Can* 
Portfolio  MITTS  is  similar  to  the  risk 


UMI 


'•.NYSl  Kul*"  405  rp»)uirM  that  ev«ry  ti;einbi"i. 
member  fuTn  oi  men^ber  curp<>r«tion  um!  doe 
diligente  to  le«in  (he  eftiential  (acts  telative  tu 
•very  custume:  and  !o  every  order  or  ac«our<t 
accepted. 
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involved  in  the  purchase  or  sale  of 
traditional  common  stock.  Nonetheless, 
because  the  final  rate  of  return  of  a 
MITTS  is  derivatively  priced,  based  on 
the  performance  of  a  portfolio  of 
securities,  the  Commission  has  several 
specific  concerns  regarding  the  trading 
of  this  type  of  product. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  Health  Care  Portfolio 
MITTS.  In  particular,  by  imposing  the 
hybrid  listing  standards.  suitabiUty, 
disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  the  Exchange  has 
addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  Health  Care  Portfolio 
MITTS.  Moreover,  the  Elxchange  will 
distribute  a  circular  to  its  membership 
calling  attention  to  the  specific  risks 
associated  with  Health  Care  Portfolio 
MITTS. 

The  Commission  realizes  that  Health 
Care  Portfolio  MITTS  are  dependent 
upon  the  individual  credit  of  the  issuer. 
Merrill  Lynch.  To  some  extent  this 
credit  risk  is  minimized  by  the 
Exchange's  continued  listing  standards 
which  require  issuers  to  maintain  an 
aggregate  market  value  of  S5  million  for 
its  publicly-held  shares.*'  In  addition, 
the  Exchange's  hybrid  listing  standards 
further  require  that  Health  Care 
Portfolio  MITTS  have  at  least  $4  million 
in  market  value.  In  any  event,  financial 
information  regarding  Merrill  Lynch,  in 
addition  to  the  information  on  the 
issuers  of  the  underlying  securities 
comprising  the  Health  Care  Portfolio, 
will  bepublicly  available. ■''' 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  As  discussed 
in  the  MITTS  Approval  Orders,  the 
Commission  believes  this  concern  is 
minimal  given  the  size  of  Health  Care 
Portfolio  MirrS  issuance  in  relation  to 
the  net  worth  of  Merrill  Lynch.'' 

The  Commission  also  believes  that  the 
listing  and  trading  of  Health  Care 
Portfolio  MITTS  should  not  unduly 
impact  the  market  for  the  underlying 
securities  comprising  the  Health  Care 
Portfolio.  First,  as  discussed  above,  the 
underlying  securities  comprising  the 
portfolio  are  well-capitaUzed.  highly 
liquid  stocks.  Second,  because  all  of  the 
components  of  the  Health  Care  Portfolio 


will  initially  be  equally  weighed,  no 
single  stock  or  group  of  stocks 
dominates  the  Health  Care  Portfolio. 
Finally,  the  issuers  of  the  underlying 
securities  comprising  the  Health  Care 
Portfolio,  are  subject  to  reporting 
requirements  under  the  Act,  and  all  of 
the  portfolio  secrurities  are  either  listed 
or  traded  on.  or  traded  through  the 
facilities  of  U.S.  seciirities  markets.** 
Additionally,  the  NYSE's  surveillance 
procedures  will  serve  to  deter  as  well  as 
detect  any  potential  manipulation. 

Finally,  me  Commission  notes  that 
the  value  of  the  Health  Care  Portfolio 
v^U  be  disseminated  at  least  once  every 
minute  throughout  the  trading  day.  The 
Commission  believes  that  this  result  is 
appropriate  because,  unUke  previously 
approved  MITTS  products  which 
contain  foreign  components,  the  Health 
Care  PortfoUo  is  comprised  solely  of 
securities  traded  in  the  U.S.  for  which 
real-tune  price  information  is  available. 
The  Commission  believes  that  providing 
access  to  the  value  of  the  Health  Care 
Portfolio  at  least  once  every  minute 
throughout  the  trading  day  is  extremely 
important  and  wrill  provide  benefits  to 
investors  in  the  product.** 

The  Conunission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  As  discussed  above, 
the  Commission  believes  that  investors 
and  market  participants  will  benefit 
from  having  the  value  of  the  Health  Care 
Fortfoho  calculated  and  disseminated  as 
frequently  as  possible  throughout  the 
trading  day.  The  Commission  believes 
that  Amendment  No.  1  provides  this 
benefit  without  unduly  burdening  either 
the  Exchange  or  the  issuer  of  the  Health 
Care  Portfolio  MFTTS.  Additionally,  the 
Commission  notes  that  Amendment  No 
1  provides  for  significantly  greater 
access  by  investors  and  market 
participants  to  current  values  of  the 
Health  Care  Portfolio  than  did  the 
original  proposal  which  was  noticed  for 
the  full  21 -day  comment  period  without 
any  comments  being  received  by  the 
Commission.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Section  6(b)(5)  of  the  Act  to 


•  >  See  supra  note  10. 

••  The  companiei  that  uunpriie  the  Health  Care 
Fuitfotio  are  reporting  companies  under  Ibe  Ad 

•  "S**  MITTS  Approval  Orders,  «ijprB  note  S 


''Tbe  Commiuiun  notes  that  19  of  the 
(oinponent  Mcuritiea  are  traded  on  the  NYSt  ir.d 
the  remainder  are  N«tiorul  Market  securities  traded 
through  Nasdaq. 

"In  tbis  regard,  the  (.'ommission  believe*  that  it 
is  u.sehil  and  beneru  iai  for  all  investors  and  marUt 
participants  to  have  acress  to  the  value  of  the 
Health  Care  Portfolio  as  frequently  as  possible  dinl 
entourages  itie  NYSE  and  Merrill  Lynch  to  further 
explore  the  possibilities  in  this  area,  i  «■ ,  calr  ulalir.g 
and  disaeminating  the  value  of  the  portfolio  At  least 
once  every  15  set  onds  as  is  dot)e  with  other 
derivative  proilm  Is. 


approve  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  w  ith  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
NYSE.  All  submissions  should  refer  to 
File  No.  SR-NYSE-94-14  and  should  be 
submitted  by  October  18,  1994. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*^  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-94-14),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  94-23793  Filed  9-26-94;  8:45  am] 
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[Release  No.  34-34692;  File  No.  SR-NYSE- 
94-15] 

Self-Regulatory  Organizat-ons:  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  App'-oval  of 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to 
Restructuring  Gorr,panies  Portfolio 
Market  Index  Target-Term  Securities 
("MITTS") 

Septemt)er  20,  1994. 

I.  Introduction 

On  April  12,  1994,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE  "  or 
"Exchange"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 


thereunder,*  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  list  and  trade  Market  Index  Target- 
Term  Securities  ("MITTS"),'  the  return 
on  which  is  based  upon  a  portfolio  of 
securities  of  companies  that  have 
restructured  or  are  in  the  process  of 
restructuring  ("Restructiuing 
Companies  Portfolio").*  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  April  28,  1994. s  No 
comment  letters  were  received  on  the 
proposed  rule  change.  On  August  9, 
1994.  the  NYSE  filed  Amendment  No.  1 
to  the  proposed  rule  change. ^  This  order 
approves  the  proposal,  as  amended. 

IL  Description  of  the  Proposal 

Under  Section  703.19  of  the 
Exchange's  Listed  Company  Manual 
("Manual"),  the  NYSE  may  approve  for 
listing  securities  which  can  not  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentures,  and 
warrants.'  The  NYSE  is  now  proposing 
imder  Section  703.19  of  the  Manual  to 
list  for  trading  MITTS  based  on  the 
Restructuring  Compjmies  Portfolio 
("Restructuring  Companies  Portfolio 
MITTS").8 

As  with  the  other  MITTS  products, 
the  Restructuring  Companies  Portfolio 
MITTS  will  conform  to  the  hsting 
guidelines  under  Section  703.19  of  the 


«  15  U.S.C.  78s(b|(2)  (1988). 
'■  17  CFR  200.3(>-3(a)(12)  (19931 
>15US.C.  78s(b)(l)  (1988). 


2  17  CFR  240.19b-4  (1992). 

'  "MITTS"  and  "Market  Index  Target -Term 
Securities"  are  ser\-ice  marks  of  Merrill  Lynch  & 
Co..  Inc.  ("Merrill  Lynch"). 

■•The  Restructuring  Companies  Portfolio  is  a 
static  portfolio  consisting  of  17  equity  securities 
listed  as  common  shares  in  the  United  States.  The 
components  of  the  portfolio  represent  companies 
which  are  generally  perceived  to  have  recently 
experienced  declines  in  earnings  as  compared  to 
historical  levels  and/or  other  adverse  developments 
which  have  required  some  form  of  restructuring  by 
such  companies. 

'  See  Securities  Exchange  Act  Release  No.  33934 
(April  20.  1994).  59  FR  22040  (April  28.  1994). 

"Amendment  No.  1  to  the  proposed  rule  change 
provides  that  the  value  of  the  Restructuring 
Companies  Portfolio  will  be  calculated 
continuously  and  disseminated  to  the  Options  Price 
Reporting  Authority  ("OPRA")  no  less  frequently 
than  once  every  minute  throughout  the  trading  day 
See  Letter  from  James  Buck.  Senior  Vice  President 
and  Secretary,  NYSE,  to  Sharon  Lawson,  Assistant 
Director.  Office  of  Market  Supervision.  Division  of 
Market  Regulation,  Commission,  dated  August  9. 
1994  ("Amendment  No.  1"). 

'  See  Securities  Exchange  .\cl  Release  Nos.  29229 
(Mav  23.  1991).  56  FR  24852  (Mav  31.  1991):  and 
28217  (July  18.  1990).  55  FR  30056  Uuly  24.  1990) 
("Hybrid  .\pproval  Orders"). 

■The  Commission  recently  approved  the  listing 
and  trading  on  the  Exchange  of  MITTS  based  upon 
(1)  A  global  (rartfolio  of  securities  representing 
telecommunications  companies,  and  (2)  a  portfolio 
of  European  companies.  See  Securities  Exchange 
Act  Release  Nos.  32840  (September  2.  1993).  58  FR 
47485  (September  9.  1993):  and  33368  (December 
22.  1993).  58  FR  68975  (December  29.  1993) 
("MrrrS  Approval  Orders"). 


Manual,  which  provide  that:  (1)  Issues 
must  have  a  minimum  public 
distribution  of  one  million  securities;  (2) 
a  minimimi  of  400  shareholders;  (3)  a 
minimum  duration  of  one  year;  (4)  a 
market  value  of  at  least  $4  million;  and 
(5)  otherwise  comply  with  the  NYSE's 
initial  listing  criteria.^  In  addition,  the 
Exchange  will  monitor  the  Restructuring 
Companies  Portfolio  MITTS  to  verify 
compliance  with  the  Exchange's 
continued  listing  criteria. '«  MITTS  are 
non-callable  senior  hybrid  debt 
securities  of  Merrill  Lynch  that  provide 
for  a  single  payment  at  maturity,  and 
will  bear  no  periodic  pav-ments  of 
interest.  Restructuring  Companies 
Portfolio  MITTS  will  entitle  the  owner 
at  maturity  to  receive  an  amount  based 
upon  the  percentage  change  between  the 
"Original  Portfolio  Value"  and  the 
"Ending  Average  Portfolio  Value." 
subject  to  a  minimirm  repax-ment 
amount.  The  "Original  Portfolio  Value" 
is  the  value  of  the  Restructuring 
Companies  Portfolio  on  the  date  on 
which  the  issuer  prices  the 
Restructuring  Companies  Portfolio 
IvilTTS  issue  for  the  initial  offering  to 
the  public.  The  "Ending  Average 
Portfolio  Value"  is  the  average  of  the 
values  of  the  Restructuring  Companies 
Portfolio  at  the  end  of  the  five  calendar, 
quarters  preceding  the  expiration  of  the 
Restructuring  Companies  Portfolio 


'The  hybrid  listing  standa.'^ds  in  Section  703.19 
of  the  Manual  are  intended  to  accommodate  listed 
companies  in  good  standing,  their  subsidiaries  and 
afniiates.  and  non-listed  equities  which  meet  the 
Exchange's  original  listing  standards.  [)omestic 
issuers  must  also  meet  the  earnings  and  net  tangible 
assets  criteria  set  forth  in  Sections  102.01  and 
102.02  of  the  Manual.  Specifically  the  minimum 
original  listing  criteria  requires  that  issuers  have:  (1) 
,  2.000  holders  holding  100  shares  or  mo.-e  or  have 
2.200  holders  with  an  average  monthly  trading 
volume  of  100.000  shares;  (2)  a  public  float  of  SI. 1 
million  shares;  (3)  an  aggregate  public  market  value 
of  S18  million  or  total  net  tangible  assets  Lit  Sl8 
million;  and  (4)  earnings  before  taxes  of  S2.5 
million  in  the  latest  fiscal  year  and  earnings  befo.'e 
taxes  of  52  million  in  each  of  the  preceding  two 
fiscal  years,  or  earnings  before  taxes  of  S6.5  million 
in  the  aggregate  for  the  last  three  fiscal  years  with 
a  $4.5  million  minimum  in  the  most  recent  fiscal 
year  (all  three  years  are  required  to  be  profitable). 

'"The  continued  listing  criteria  for  capital  or 
common  stock  requires  that:  (1)  The  number  of 
holders  of  100  shares  or  more  is  equal  to  or  greater 
than  1.200:  (2)  the  number  of  publicly-held  shares 
is  equal  to  or  greater  than  600.000:  (3)  the  aggregate 
marlket  value  of  publicly-held  shares  is  equal  to  or 
greater  than  S5  million:  (4)  the  aggregate  market 
value  of  shares  outstanding  (excluding  treasury 
stock)  is  equal  to  or  greater  than  S8  millicn  and 
average  net  income  after  taxes  for  the  past  three 
years  Is  equal  to  or  greater  than  S600.000:  and  (51 
net  tangible  assets  asailable  to  common  stock  are 
equal  to  or  greater  than  S8  million  and  average  net 
income  after  taxes  for  the  past  three  years  is  equal 
to  or  greater  than  S600.000.  In  addition,  the 
continued  listing  standards  for  bonds  require  that 
outstanding  publicly-held  bonds  have  an  aggregate 
market  value  or  principal  amount  equal  to  or  g.-eater 
than  SI  million.  See  Section  802  of  the  Manual 
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MITTS  on  December  31.  1999."  The 
Ending  Average  Portfolio  Value  will  be 
used  in  calculating  the  amount  owners 
will  receive  upon  maturity.'^ 

If  the  market  value  of  the  portfolio  has 
declined,  the  owner  will  receive  not  less 
than  a  specified  percentage  of  the 
principal  amount  of  the  security.  (For 
instance,  if  the  market  value  of  the 
portfolio  used  to  calculate  the  amount 
payable  at  maturity  has  declined  moro 
than  10%.  the  owners  of  the 
Restructuring  Companies  Portfolio 
MITTS  will  receive  90%  of  the  principal 
amount  of  the  securities.)  The  payment 
at  maturity  is  based  on  changes  in  the 
value  of  the  portfolio,  but  does  not 
reHect  the  payment  of  dividends  on  the 
securities  that  comprise  the  portfolio. 
Restructuring  Companies  Portfolio 
MTTTS  are  cash-settled  in  that  they  do 
not  give  the  bolder  any  right  to  receive 
a  portfolio  security  or  any  other 
ownership  right  or  interest  in  the 
portfolio  securities,  although  the  return 
on  the  investment  is  based  on  the 
aggregate  portfolio  value  of  the 
Restructuring  Companies  Portfolio 
securities. 

According  to  the  NYSE,  Restructuring 
Companies  Portfolio  MITTS  will  allow 
investors  tacombine  the  protection  of  a 
portion  of  the  principal  amount  of  the 
MITTS  with  a  potential  additional 
pa^nment  based  upon  the  performance  of 
a  portfolio  of  securities  representing  17 
highly  capitalized  companies  that  either 
have  restructured  or  are  in  the  proces.s 
of  restructuring  Restructuring 
Companies  Portfolio  MITTS  will  mature 
on  December  31, 1999. 

The  Restructuring  Companies 
Portfolio  consists  of  securities  of  17 
companies  that  have  significantly 
different  levels  of  market  capitalization, 
ranging  from  a  high  of  approximately 
$30.  2  b.liion  (IBM)  to  a  low  of 
approximately  5328  million  (Arkis. 


"Spec incai.'y  '.he  Ending  Average  Portfolio 
Value  will  equal  the  average  of  the  quarterly  vai..R!i 
of  the  Restructuring  Companies  Portfolio  begi-imrg 
in  the  tjlerd.ir  quarter  ending  December  31. 199U 
The  quarterly  value  for  each  of  (he  Tint  foui  u(  the 
final  Tive  otiendar  quartei's  shall  be  the 
ReMniciur:ng  Companies  Portfolio  value  on  the  Usi 
scheduled  Ex'  har);e  trading  day  on  whiih  there  .t 
no  marlet  d'sr upturn  event.  The  quarterly  value  for 
the  Tinsl  calendar  quarter  bhall  he  the  Kestruct urir.^ 
Ccrr.panms  Portfolio  Value  on  the  seventh 
fchmliled  Lxi  h^ing'e  lrad;n{(  day  p.'eceding  maturity 
of  the  Re^trui  'i:ri:.£  ("  i.-npar..es  MIFTS  unless  there 
is  •  ma.-ket  r  ■  ent  in  which  case  the  sixlh 

Hading  da>,  .aturity  shall  be  used. 

"Thf  Resiruitunn^  Companies  Portfolio  MITTS 
will  entitle  »  holder  at  maturity  to  receive  for  each 
SIO  piiiu  Ipril  Hmnunt  nf  MITTS  an  amount  equal 
to  the  Ending  Aver-ige  Portfolio  Value  of  the 
ReslruMurlngCnn'.pa.'.ii's  Portfolio  divided  by  10. 
but  in  any  event  no  lets  than  S9  per  each  SlO 
pHnclpiil  amount  of  Restructuring  Companies 
Portfolio  MITTS. 


Inc.}.*'  Sixteen  of  the  securities  in  the 
Restructuring  Companies  Portfolio  are 
traded  on  the  NYSE  and  one  is  a 
National  Market  security  traded  through 
Nasdaq.  The  average  daily  trading 
volume  for  the  components  of  the 
Restructuring  Companies  Portfolio  for 
the  period  from  November  5. 1992. 
through  March  7, 1994.  ranged  from  a 
high  of  approximately  3.7  million  shares 
(Eastman  Kodak),  to  a  low  of 
approximately  93.008  shares  (The 
Columbia  Gas  System,  fric). 

At  the  outset,  each  of  the  securities  in 
the  Restructuring  Companies  Portfolio 
will  have  equal  representation. 
Specifically,  each  security  included  in 
the  portfolio  will  be  assigned  a 
multiplier  on  the  date  of  issuance  so 
that  the  security  represents  an  equal 
percentage  of  the  value  of  the  entire 
portfolio  on  the  date  of  issuance.  The 
multiplier  indicates  the  number  of 
shares  (or  fraction  of  one  share)  of  a 
security,  given  its  market  price  on  an 
exchange  or  through  NASDAQ,  to  be 
included  in  the  calculation  of  the 
portfolio.  Accordingly,  each  of  the  17 
companies  included  in  the 
Restructuring  Companies  Portfolio  will 
represent  approximately  5.88  percent  of 
the  total  portfolio  at  the  time  of 
issuance. 

The  multiplier  for  each  security  in  the 
Restructuring  Companies  Portfolio  will 
generally  remain  unchanged  except  for 
limited  adjustments  that  may  be 
necessary  as  a  result  of  stock  splits  or 
stock  dividends.'*  There  will  be  no 
adjustments  to  the  multipliers  to  reflect 
cash  dividends  paid  with  respect  to  a 
portfolio  security.  In  addition,  no 
adjustments  of  any  multiplier  of  a 
portfolio  security  will  be  made  unless 
such  adjustment  would  require  a  change 
of  at  least  1%  in  the  multiplier  then  in 
effect. 

If  the  issuer  of  a  security  included  in 
the  Restructuring  Companies  Portfolio 
no  longer  exists,  whether  for  reason  of 
a  merger,  acquisition  or  similar  type  of 
corporate  control  transaction,  then 
Merrill  L^Tich  will  assign  to  that 
security  a  value  equal  to  the  security's 
final  value  for  the  purposes  of 
calculating  portfolio  values.  For 
example,  if  a  company  included  in  the 
portfolio  is  acquired  by  another 


"These  vdlues  are  as  of  Mart  h  7. 1994. 

^*  Merrill  Lynch  will  •djusl  tba  multiplier  ol  any 
portfolio  security  if  the  security  is  subject  to  a  stock 
«plit  or  reverse  split  to  equal  the  product  of  the 
number  of  shares  issued  with  respect  to  one  share 
of  the  portfolio  security  and  the  prior  multiplier.  In 
the  cise  of  a  stock,  dividend,  the  multiplier  will  be 
adjustrd  so  that  the  new  multiplier  will  equal  the 
former  multiplier  plus  the  product  of  the  number 
of  shares  of  such  portfolio  security  issued  with 
respect  to  orte  share  of  the  portfolio  set  uri'.y  and  the 
prior  multiplier. 


company,  Merrill  Lynch  shall  ther«after 
assign  a  value  to  the  shares  of  the 
acquired  company's  securities  equal  to 
the  value  per  share  at  which  time  the 
acquisition  takes  place. 

If  the  issuer  of  a  portfolio  seciuity  is 
in  the  process  of  liquidation  or  subject 
to  a  bankruptcy  proceeding,  insolvency, 
or  other  similar  adjudication,  such 
security  will  continue  to  be  included  in 
the  Rt»structuring  Companies  Portfolio 
so  long  as  a  market  price  on  an 
exchange  or  through  N.^SDAQ  for  such 
security  is  available.  If  such  a  market 
price  is  no  longer  available  for  a 
portfolio  security,  including,  but  not 
limited  to.  liquidation,  bankruptcy, 
insolvency,  or  any  other  similar 
proceeding,  then  the  value  of  the 
portfolio  security  will  be  assigned  a 
value  of  zero  in  cormection  with 
calculating  the  daily  portfolio  value  and 
the  closing  portfolio  value  of  the 
Restructuring  Companies  Portfolio,  for 
so  long  as  no  such  market  price  exists 
for  that  security.'* 

The  value  of  the  Restructuring 
Companies  Portfolio  will  be  calculated 
by  an  independent  third  party  and  will 
be  disseminated  through  OPRA  at  least 
once  each  minute  throughout  the 
trading  day.'*  The  portfolio  value  will 
equal  the  sum  of  the  products  of  the 
most  recently  available  market  prices 
and  the  applicable  multipliers  for  the 
portfolio  securities. 

Like  other  issues  of  MITTS  listed  on 
the  NYSE,  Restructuring  Companies 
Portfolio  MITTS  may  not  be  redeemed 
prior  to  maturity  and  are  not  callable  by 
the  issuer.  Holders  of  Restructuring 
Companies  Portfolio  MITTS  will  be  able 
to  cash-out  of  their  investment  by 
selling  the  security  on  the  NYSE.  The 
Exchange  anticipates  that  the  trading 
value  of  the  security  in  this  secondary 
trading  market  will  depend  in  large  part 
on  the  value  of  the  securities  comprising 
the  Restructuring  Companies  Portfolio 
and  also  on  such  other  factors  as  the 
level  of  interest  rates,  the  volatility  of 
the  value  of  the  Restructuring 
Companies  Portfolio,  the  time  remaining 
to  maturity,  dividend  rates,  cmd  the 
creditworthiness  of  the  issuer,  Merrill 
Lynch.'' 

Because  Restructuring  Companies 
Portfolio  MITTS  arc  linked  to  a  portfolio 
of  equity  securities,  the  NYSE's  existing 


'^Merrill  Lynch  will  not  attempt  to  find  a 
replacement  stock  or  to  compensate  for  the 
extinction  of  a  security  due  to  bankxuplcy  or  a 
similar  event. 

'•See  .^mendmer.t  No.  1,  supra  r.ote6. 

"Merrill  Lynch  will  deposit  regisfereri  s«Hiri!i>- 
representing  Restructuring  Companies  Porifniio 
MITTS  with  its  depository,  the  Depobitory  Trust 
Company  ("UTC"),  so  as  to  permit  book -entry 
settlement  of  trar..<>attions  by  participants  inDTi. 


equity  floor  trading  rules  will  apply  to 
the  trading  of  Restructuring  Companies 
Portfolio  MITTS.  First,  pursuant  to 
NYSE  Rule  405.  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  Restructuring 
Companies  Portfolio  MITTS.'"  Second, 
consistent  with  NYSE  Rule  405,  the 
Exchange  will  further  require  that  a 
member  or  member  firm  specifically 
approve  a  customer's  account  for 
trading  Restructuring  Companies 
Portfolio  MITTS  prior  to.  or  promptly 
after,  the  completion  of  the  transaction. 
Third.  Restructuring  Companies 
Portfolio  MITTS  will  be  subject  to  the 
equity  margin  rules  of  the  Exchange. 
Fourth,  in  accordance  with  the  NYSE's 
Hybrid  Approval  Orders,  the  Exchange 
will,  prior  to  trading  Restructuring 
Companies  Portfolio  MITTS,  distribute  a 
circular  to  the  membership  providing 
i^uidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  Restructuring 
Companies  Portfolio  MITTS  and 
highlighting  the  special  risks  and 
characteristics  of  the  Restructuring 
Companies  Portfolio  MITTS."* 

III.  Commissioa  Findings  and 
Conclusions 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5). 
Specifically,  the  Commission  believes 
that  providing  for  exchange-trading  of 
Restructuring  Companies  Portfolio 
MITTS  will  offer  a  new  and  innovative 
means  of  participating  in  the  market  for 
securities  of  companies  that  have  either 
recently  restructured  or  are  in  the 
process  of  restructuring.  In  particular, 
the  Commission  believes  that 
Restructuring  Companies  Portfolio 
MITTS  will  permit  investors  to  gain 
equity  exposure  in  such  companies, 
while  at  the  same  Lime,  limiting  the 
downside  risk  of  the  original 
investment.  For  the  reasons  discussed  in 
the  MITTS  Approval  Orders,  the 
Conunission  finds  that  the  listing  and 
trading  of  Restructuring  Companies 
Portfolio  MITTS  is  consistent  with  the 
Act.a> 


'"NYSE  Rule  405  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  ihe  essential  facts  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

'"See  Hybrid  Approval  Orders,  supra  note  7 
'"See  .MiUs  Approval  Orders,  supra  note  8. 


As  with  other  MITTS  products. 
Restructuring  Companies  Portfolio 
MITTS  are  not  leveraged  instruments, 
however,  their  price  will  still  be  derived 
and  based  upon  the  underlying  linked 
security.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  a 
Restructuring  Companies  Portfolio 
MFTTS  is  similar  to  the  risk  involved  in 
the  purchase  or  .sale  of  traditional 
common  stock.  Nonetheless,  because 
the  final  rate  of  return  of  a  MITTS  is 
derivatively  priced,  based  on  the  price 
performance  of  a  portfolio  of  securities, 
the  Commission  has  several  specific 
concerns  regarding  the  trading  of  this 
type  of  product. 

The  Commission  notes  that  the 
Exchanges  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  Restructuring 
Companies  Portfolio  MITTS.  In 
particular,  by  imposing  the  hybrid 
listing  standards,  suitability,  disclosure, 
and  complismce  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  Restrutrturing 
Companies  Portfolio  MITTS.  .Moreover, 
the  Exchange  will  distribute  a  circular 
to  its  membership  calling  attention  to 
the  specific  risks  associated  with 
Restructuring  Companies  Portfolio 
MITTS. 

The  Commission  realizes  that 
Restructuring  Companies  Portfolio 
MITTS  are  dependent  upon  the 
individual  credit  of  the  issuer.  Merrill 
Lynch.  To  some  extent  this  credit  risk 
is  minimized  by  the  Exchange's 
continued  listing  standards  which 
require  issuers  to  maintain  an  aggregate 
market  value  of  $5  million  for  its 
publicly-held  shares.^'  In  addition,  the 
Exchange's  hybrid  listing  standards 
further  require  that  Restructuring 
Companies  Portfolio  MITTS  have  at 
least  $4  million  in  market  value.  In  any 
event,  financial  information  regarding 
Merrill  Lynch,  in  addition  to  the 
information  on  the  issuers  of  the 
underlying  securities  comprising  the 
Restructuring  Companies  Portfolio,  will 
be  publicly  available.22 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  As  discussed 
in  the  MITTS  Approval  Orders,  the 
Commission  believes  this  concern  is 
minimal  given  the  size  of  Restructuring 


Companies  Portfolio  MITTS  issuance  in 
relation  to  the  net  worth  of  Merrill 
Lynch.  23 

The  Commission  also  believes  that  the 
listing  and  trading  of  Restructuring 
Companies  Portfolio  MFTTS  should  not 
unduly  impact  the  market  for  the 
underlying  securities  comprising  the 
Restructuring  Companies  Portfolio. 
First,  as  discussed  above,  the  underlying 
securities  comprising  the  portfolio  are 
well-capitalized,  highly  liquid  stocks. 
Second,  because  all  of  the  components 
of  the  Restructuring  Companies 
Portfolio  will  initially  be  equally 
weighted,  no  single  stock  or  group  of 
stocks  dominates  the  Restructuring 
Companies  Portfoho.  Finally,  the  issuers 
of  the  underlying  securities  comprising 
the  Restructuring  Companies  Portfolio, 
are  subject  to  reporting  requirements 
under  the  Act,  and  all  of  the  portfolio 
securities  are  either  listed  or  traded  on. 
or  traded  through  the  facilities  of.  U.S. 
securities  markets.^*  Additionally,  the 
NYSE's  surveillance  procedures  will 
serve  to  deter  as  well  as  detect  any 
potential  manipulation. 

Finally!  the  Commission  notes  that 
the  value  of  the  Restructuring 
Companies  Portfolio  will  be 
disseminated  at  least  once  every  minute 
throughout  the  trading  day.  The 
Commission  believes  that  this  result  is 
appropriate  because,  unlike  previously 
approved  MITTS  products  which 
contain  foreign  components,  the 
Restructuring  Companies  Portfolio  is 
comprised  solely  of  securities  traded  in 
the  U.S.  for  which  real-time  price 
information  is  available.  The 
Commission  believes  that  providing 
access  to  the  value  of  the  Restructuring 
Companies  Portfolio  at  least  once  every 
minute  throughout  the  trading  day  is 
extremely  important  and  will  provide 
benefits  to  investors  in  the  product. 2* 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  As  discussed  joove, 
the  Commission  believes  that  investors 
and  market  participants  will  benefit 
from  having  the  value  of  the 


^'See  supra  note  10. 

"The  companies  that  comprise  the  Restructuring 
Companies  Portfolio  are  reporting  companies  under 
the  Act. 


*'See  MITTS  Approval  Orders,  svpro  note  8 
'♦The  Commission  notes  that  16  of  the 
component  securities  are  traded  on  the  NYSE  and 
one  is  a  National  Market  seci;rity  traded  through 
Nasdaq. 

*"In  this  regard,  the  Conunission  believes  that  it 
is  useful  and  beneficial  for  all  investors  and  nurket 
participants  to  have  access  to  the  value  of  the 
Restructuring  Companies  Portfolio  as  frequently  ds 
possible  and  encourages  Che  NYSE  and  Merrill 
Lynch  to  further  exploit  the  possibilities  in  this 
area.  i.f..  calculating  and  diiiseminating  the  value  of 
the  portfolio  at  least  once  every  15  seconds  as  is 
done  with  other  derivative  products. 
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Restructuring  Companies  Portfolio 
calculated  and  disseminated  as 
frequently  as  possible  throughout  the 
trading  day.  The  Commission  tielieves 
that  Amendment  No.  1  provides  this 
benefit  without  unduly  burdening  either 
the  Exchange  or  the  issuer  of  the 
Restructuring  Companies  Portfolio 
MITTS.  Additionally,  the  Commission 
notes  that  Amendment  No.  1  provides 
for  significantly  greater  access  by 
investors  and  market  participants  to 
ciurent  values  of  the  Restructuring 
Companies  Portfolio  than  did  the 
original  proposal  which  was  noticed  for 
the  full  21-day  comment  period  without 
any  comments  being  received  by  the 
Commission.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Section  6(b)(5)  of  the  Act  to 
approve  Amendment  No.  1  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
I  to  the  proposed  rule  change.  Persons 
making  written  submissions  sh6uld  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Ihiblic  Reference 
.Section.  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  fur  inspection  and 
copying  at  the  principal  office  of  the 
NYSE.  All  submissions  should  refer  to 
File  No.  SR-NYSE-94-15  and  should  be 
submitted  by  October  18. 1994. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^*  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-94-15).  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  94-23792  Filed  9-26-94;  6A•^  am| 
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*»15  U.S.C.  788(b)(2)  (1988). 
"  17  CFR  20O.3O-3(a)(12)  (1093) 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

September  21.  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Consorcio  C  Crupo  Dina 
Series  L  American  Depository  Shares,  No 
Par  Value  (File  No.  7-12949) 
Fedders  Corporation 
Class  A  Common  Stock.  S  01  Par  Value 
(File  No.  7-12950) 
Fund  American  Enterprises  Holdings.  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12951) 
Crupo  Tribasa 
Common  Stock.  No  Par  Value  (File  No.  7- 
12952) 
Merry  Land  &  Investment  Company 
Common  Stock.  No  Par  Value  (File  No.  7- 
12953) 
Rouge  Steel  Qimpany 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12954) 
UAL  Corporation 
Common  Stock,  $.05  Par  Value  (File  No.  7- 
12955) 
Valero  Energy  Corporation 

$3,125  Cum.  Cv.  Pfd.  (File  No.  7-12956) 
Weirton  Steel  Corporation 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
12957) 
Newbridge  Networks  Corporation 
Common  Stock.  No  Par  Value  (File  No.  7- 
12958) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  13.  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Jiecurities  and  Exchange  Commission. 
450  5th  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
duthority. 
lonathan  G.  Katz, 
Secretary. 
jFR  Doc  94-23790  Filed  9-26-94;  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 

To  Withdraw  From  Listing  and 
Registration,  (Eagle  Financial  Corp  . 
Common  Stock.  SO. 01  Par  Value)  File 
No.  1-9901 

September  21, 1994. 

Eagle  Financial  Corp.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securitios  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  seciu-ity  from  listing 
and  registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  secvuity  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  August  23. 
1994.  to  withdraw  the  Company's 
Common  Stock  from  listing  on  the 
Amex  and.  instead,  list  such  Common 
Stock  on  the  National  Association  of 
Securities  Dealers  Automated 
Quotation/National  Market  System 
("NASDAQ/NMS").  According  to  the 
Company,  the  decision  of  the  Board 
followed  a  lengthy  study  of  the  matter, 
and  was  based  upon  the  belief  that 
listing  of  the  Common  Stock  on 
NASDAQ/NMS  will  be  more  beneficial 
to  its  stockholders  than  the  present 
listing  on  the  Amex  because: 

(1)  The  Company  believes  that  the 
NASDAQ/NMS  system  of  competing 
market-makers  will  result  in  increased 
visibility  and  sponsorship  for  the 
Common  Stock  than  is  presently  the 
case  with  the  single  specialist  assigned 
to  the  stock  on  the  Amex; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
Company's  stockholders  more  Uquidity 
than  is  presently  available  on  the  Amex 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  will  offer  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market-makers  and,  in 
doing  so.  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock;  and 

(4)  The  Company  believes  that  firms 
making  a  market  in  the  Company's 


Common  Stock  on  the  NASDAQ/NMS 
system  will  be  included  to  issue 
research  reports  concerning  the 
Company,  thereby  increasing  the 
number  of  firms  providing  institutional 
research  and  advisory  reports. 

Any  interested  person  may.  on  or 
before  Ociober  13, 1994  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  appUcation 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc  94-23842  Filed  9-26-94;  8:45  am) 
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[Investment  Company  Act  Release  No. 
:0566;  811-8136} 

Nuveen  Premium  Income  Municipal 
Fund  7;  Notice  of  Application 

September  20. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Premium  Income 

Municipal  Fund  7. 

RELEVANT  ACT  SECTION:  Order  requested 

under  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicate 

seeks  an  order  declaring  it  has  ceased  to 

be  an  investment  company. 

FILING  DATE:  The  application  was  filed 

on  September  2,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  wTiting  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  530  p.m.  on 
October  15,  1994.  and  should  be 
accompanied  by  proof  of  ser\'ice  on  the 
apphcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  ser\'ice. 
Hearing  requests  should  state  the  nature 
(jf  the  writer's  interest,  the  reason  for  the 


request,  and  the  Issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant.  333  West  Wacker  Drive. 
Chicago.  Illinois  60606-1286. 
FOR  FURTHER  tNFORMATION  CONTACT: 

Sarah  A.  Wagman,  Law  Clerk,  at  (202) 
942-0654,  or  Barry  D.  Miller.  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  bivestment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  a  closed- 
end,  diversified  management  company 
under  the  Act  and  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  On 
November  5, 1993,  Applicant  filed  a 
registration  statement  on  Form  N-2 
under  section  8(b)  of  the  Act  and  luider 
the  Securities  Act  of  1933.  Applicant's 
registration  statement  was  not  declared 
effective.  Applicant  has  neither  made  a 
public  offering  of  its  shares,  nor  sold 
any  securities. 

2.  Applicant  has  no  shareholders;  no 
assets,  debts,  or  liabiUties;  and  is  not  a 
party  to  any  litigation  or  administrative 
proceeding. 

3.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-23794  Filed  9-26-94:  8:45  am) 
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Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (LSB  Industries,  Inc., 
Common  Stock,  $.10  Par  Value)  File 
No. 1-7677 

September  21. 1994. 

LSB  Industries.  Inc.  ("Company")  has 
filed  an  apphcation  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  from  listing 


and  registration  on  the  American  Stork 
Exchange.  Inc.  ("Amejx"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex.  its 
Common  Stock  is  listed  on  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"). 
The  Company's  Common  Stock 
commenced  trading  on  the  NYSE  at  the 
opening  of  business  on  August  31.  1994 
and  concurrently  therewith  such  stock 
was  suspended  from  trading  on  the 
Amex. 

In  making  the  decision  to  withdraw 
its  Common  Stock  from  listing  on  the 
Amex.  the  Company  considered  the 
direct  and  indirect  costs  and  expenses 
attendant  on  maintaining  the  dual 
listing  of  its  securities  on  the  N\'SE  and 
on  the  Amex.  The  Company  does  not 
see  any  particular  advantage  in  the  dual 
trading  of  its  Common  Stock  and 
believes  that  dual  listing  would 
fragment  the  market  for  its  Common 
Stock. 

Any  interested  person  may.  on  or 
before  October  13, 1994  submit  by  letter 
to  the  Secretary  of  the  Seciu-ities  and 
Exchange  Commission,  450  Fifth  Street. 
N.W..  Washington.  DC.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  94-23841  Filed  9-26-94;  8:45  amj 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  ff2740] 

Alaska;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  13, 
1994, 1  find  that  the  Norwest  Artie 
Borough  and  the  Yukon  Kojoikuk 
Educational  Region  in  the  State  of 
Alaska  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  begirming  on 
August  8, 1994  and  continuing. 
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Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  November  14.  1994.  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  June  13,  1995.  at  the 
address  listed  below: 

U.S.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box 
13795.  Sacramento,  CA  95853-^795 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

For  Ptiysical  Damage: 

Homeowners      wilti      credit 

available  elsewhere    

8.000 

Horrieowners    wrttrout    credit 

available  elsewhere  

4.000 

Businesses  wrth  credit  avail- 

at))e  elsewhere  

8.000 

Businesses  and  rxxvpfofit  Of- 

ganizations   without   credit 

avallat)le  elsewtiere 

4000 

Others    (including    non-pfofit 

organizations)    with    credit 

available  elsewhere   

7.125 

For  Economic  Injury; 

Businesses  and   small   agri 

cultural  cooperatives  wrttv 

out   credit   availatile   else- 

wt>ere 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  274006  and  for 
economic  injury  the  number  is  834400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  Septemt)er  19,  1994. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 
(FR  Do<    94-23883  Filed  9-2&-94i  8:45  am) 
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Interest  Rates 

The  interest  rate  on  Section  7(a)  Small 
Business  Administration  direct  loans  (as 
amended  by  PL  97-35)  and  the  SBA 
share  of  immediate  participation  loans 
is  8%  i>ercent  for  the  fiscal  quarter 
beginning  .September  1.  1995. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional 
"peg"  rate  (13  CFR  122.8-4  (d)).  This 
rate  is  a  weighted  average  cost  of  money 
to  the  government  for  maturities  similar 
to  the  average  SBA  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  For 
the  September-December  quarter  of  FY 
95.  this  rate  will  be  7Vb  percent. 


Dated:  September  22,  1994. 
|ohn  R.  Cox. 

Associate  Administrator  for  Financial 

Assistance. 

IFR  Doc  94-23830  Filed  »-26-94;  8:45  ami 
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Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Order  of  the 
United  States  District  Court  for  the 
Northern  District  of  California,  dated 
July  15. 1994,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  NSS  Investment.  Inc..  a 
Nevada  corporation,  to  function  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Company  License  No.  09/09-0235, 
issued  to  NSS  Investments,  Inc.  on  April 
5.  1979.  and  said  license  is  hereby 
declared  null  and  void  as  of  September 
8. 1994. 

Dated:  September  20,  1994 
Darryl  Hairston. 

Deputy  Associate  Administrator  for 

Investment. 

[FR  Doc  94-23884  Filed  9-26-94;  8:45  am) 

BILLING  COOE  SOSS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Order  Proposing  Clarification  of 
Contract  Bulk  Fare  Exemption 
Authority 

SUMMARY:  We  are  publishing  the  order 
in  its  entirety  as  an  appendix  to  this 
document. 

DATES:  Issued  in  Washington.  DC.. 
September  21.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Thomas.  Office  of  Aviation 
Analysis.  Room  6401.  202-366-9721.  or 
William  J.  Wagner,  Office  of  Assistant 
General  Counsel  for  Aviation 
Enforcement  and  Proceedings.  Room 
4116,  202-366-9342,  U.S.  Department 


of  Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  205590. 

)ohn  V.  Coleman, 

Director.  Office  of  Aviation  Analysis. 

jDor  ket  44369;  Order  94-9-31) 

Exemption  of  Persons  Who  Contract  for 
the  Purchase  of  Blocks  of  Seats  on 
Scheduled  Service  Pursuant  to 
Applicable  Tariffs  for  Resale  to  thf> 
Public 

Order  to  Show  Cause 

Summary 

By  this  order,  we  are  proposing  to 
clarify  the  extent  to  which  activities  by 
contract  bulk  fare  operators  are  covered 
by  the  exemption  granted  to  such 
persons  by  Order  88-9-2. 

Background 

By  Order  81-7-109.  die  Civil 
Aeronautics  Board  (the  Board)  granted 
to  persons  who  contract  for  blocks  of 
seats  with  U.S.  and  foreign  direct  air 
carriers  a  blanket  exemption  from  the 
requirements  of  sections  401.  402.  and 
403  of  the  Federal  Aviation  Act  (the   . 
Act) '  and  of  part  221  of  the  Board's 
regulations  to  the  extent  necessary  to 
allow  such  persons,  commonly  referred 
to  as  "contract  bulk  fare  operators."  to 
resell  the  seats  without  filing  tariffs  or 
themselves  having  to  obtain  a  certificate 
of  public  convenience  and  necessity  or 
a  foreign  air  carrier  permit,  as 
applicable.2  By  Order  88-9-2.  the 
Department  continued  this  exemption. 

Traditionally,  the  marketing 
arrangement  authorized  by  this 
exemption  has  been  utilized  by  direct 
air  carriers  as  an  additional  tool  to 
enhance  their  marketing  efforts  but 
which  is  incidental  to  their  overall 
scheduled  service  operations.  The 
blanket  exemption  allows  these  direct 
air  carriers  to  contract  tasell  a  portion 
of  their  seats  to  middlemen  (contract 
bulk  fare  operators).  These  contractors 
are  then  free  to  sell  individual  tickets  to 
customers,  either  with  or  without  a 
ground  package,  at  whatever  price  their 


'  Pub.  L  lOJ-272,  enacted  )uly  5, 1994.  revised 
and  recodified  the  Federal  Aviation  Act  within 
Subtitle  Vn  of  Title  49  United  States  Code 
(Transportation)  (the  statute].  For  convenience  in 
this  order,  we  will  refer  both  to  the  old  section 
numbers  in  the  Act  and  the  new  section  numbers 
in  the  statute.  The  applicable  provisions  of  sections 
401.  402,  and  403  are  now  contained  in  Subpart  II 
(F.conomi(.  Regulation)  of  Subtitle  VH. 

>  Under  49  U.S.C.  40102(a)(2)  (see  former  section 
101(3)  of  the  Act),  any  person  who  engages,  either 
directly  or  indirectly,  in  air  transportation 
operations  is  deemed  to  be  an  air  carrier.  49  U.S.C. 
40109  [see  former  section  101(3))  provides  that  air 
carriurs  not  directly  engaged  In  the  operation  of 
aircraft  [i.e.,  "indirect"  air  carriers)  may  t«  relieved 
from  certain  provisions  of  the  statute  to  the  extent 
and  for  such  periods  as  the  Secretary  of 
Transportation  decides  are  in  the  public  Interest. 


business  judgments  dictate.  The 
contractors  generally  pay  for  the  seats  in 
advance  and  are  sometimes  subject  to 
cancellation  penalties  for  returning 
unsold  seats. 3  The  direct  air  carrier 
continues  to  market  seats  on  these 
flights  on  its  own  behalf  through  the 
normal  air  transportation  distribution 
system. 

The  exemption  is  subject  to  certain 
disclosure  and  consimier  protection 
provisions,  specifically  (a)  that  any 
direct  air  carrier  implementing  such 
marketing  programs  shall  file  tariff  rules 
that  clearly  describe  the  relationship 
that  exists  between  the  direct  air  carrier 
and  the  passenger  and  that  establish 
that,  upon  payment  by  the  passenger, 
the  direct  air  carrier  bears  the 
responsibility  for  safeguarding  the 
passenger's  money;  (b)  that  any  direct 
air  carrier  and  any  contractor  operating 
under  the  exemption  shall  insure  that 
consumers  receive  clear  and 
conspicuous  notice  before  payment  of 
any  special  contractual  conditions 
imposed  either  by  the  contractor  or  by 
the  direct  air  carrier  that  are  applicable 
to  the  passenger,*  and  (c)  that  any  direct 
air  carrier  implementing  these 
marketing  programs  in  foreign  air 
transportation  must  file  tariffs  that  state 
the  prices  to  be  charged  to  the 
contractor.' 

Current  Usage 

We  have  recently  been  faced  with  two 
novel  situations  in  which  U.S.  direct  air 
carriers  and  their  contractors  are 
attempting  to  avail  themselves  of  this 
exemption. 

In  tne  first,  the  contractor  uses  the 
exemption  to  sell  scheduled  service  in 
conjunction  with  an  existing  U.S.  direct 
air  carrier  pending  Department  action 
on  the  contractor's  own  application  for 
certificate  or  commuter  authority. 
Indeed,  the  relationship  between  die 


'  See  Orders  BO-2-112  and  81-7-109. 

*  These  conditions  include  the  following:  the 
terms  and  amount  of  any  cancellation  penalties, 
fees  for  reservation  changes,  or  other  special 
charges;  limits  on  voluntary  refunds — specifically, 
notice  that  clearly  informs  the  passenger  of  risks  in 
the  event  of  voluntary  cancellation  by  stating  the 
exact  amount  of  the  applicable  refund  for  such 
cancellation;  limits  on  involuntary  refunds, 
rerouting  or  ticket  reissuance  rights:  limits  on  ticket 
endorsability  or  special  ticket  purchase:  check-in  or 
reconfirmation  requirements;  if  true,  the  fact  that 
the  passenger  may  t>e  assessed  price  increases  after 
ticket  purchase:  if  true,  the  fact  that  flight  dates  and 
times  are  not  guaranteed  at  the  time  of  purchase: 
and  information  on  the  allocation  of  responsibility 
between  the  contractor  and  direct  air  carrier  for  the 
passenger's  funds  and  transpotlation.  See  Orders 
86-9-61  and  88-9-2. 

» Originally,  the  exemption  granted  by  Order  81- 
7-109  also  required  that  direct  air  carriers  file  with 
the  Board  the  names  and  addresses  of  each 
contractor  This  condition  was  eliminated  bv  Order 
88-9-2. 


contractor-applicant  and  the  direct  air 
carrier,  while  portrayed  as  a  contract 
bulk  fare  arrangement,  in  fact  can  be 
substantially  more.  The  contractor- 
applicant  may  provide  the  groimd 
handling,  may  be  involved  in  hiring 
personnel  to  staff  the  operation,  and 
may  even  arrange  for  the  aircraft  to  be 
used  in  the  service.  The  contract 
operations  may  also  be  in  markets  that 
are  geographically  distinct  from  the 
"regular"  scheduled  operations  of  the 
direct  air  carrier.  The  situation  is 
compounded  by  the  fact  that  the  direct 
air  carrier  may  also  register  with  the 
Department  to  use  the  trade  name  of  the 
contractor-applicant  for  these  services.^ 
Typically,  all  of  these  arrangements  are 
scheduled  to  terminate  upon  the 
contractor-applicant's  receipt  of  its  own 
operating  authority. 

In  the  second  situation,  the  U.S.  direct 
air  carrier  and  contractor  seek  to  convert 
an  existing  Public  Charter  program  in 
which  they  are  parties  to  scheduled 
service  through  use  of  the  contract  bulk 
fare  exemption.  Often,  the  direct  air 
carrier  holds  charter-only  authority  and 
files  an  appfication  with  the  Department 
seeking  scheduled  authority  in  order  to 
operate  under  a  contract  bulk  fare 
arrangement.  In  some  cases,  the 
operations  represented  by  the  contract 
bulk  fare  arrangement  constitute  most,  if 
not  all,  of  the  scheduled  operations 
proposed  by  the  direct  air  carrier.  In 
general,  these  operations  are 
indistinguishable  from  charter  flights, 
except  that  the  contractor  and  direct  air 
carrier  are  not  subject  to  the  consumer 
protection  requirements  applicable  to 
Public  Charter  flights  contained  in  14 
CFR  part  380.  Those  rules  require, 
among  other  things,  the  establishment  of 
escrow  accounts  and  surety 
arrangements  for  the  protection  of 
passenger  funds,  and  the  signing  of 
operator-participant  contracts  that  detail 
the  rights  and  obligations  of  the 
passenger,  charter  operator,  and  direct 
air  carrier. 

Common  to  both  situations  is  the  fact 
that,  in  markets  covered  by  the  bulk  fare 
contract,  the  contractor  has  agreed  to 


"Pan  215  of  the  Department's  Regulations  (14 
CFR  part  215)  establishes  a  regulatory  system  of 
registration  and  notification  by  air  carriers  who 
propose  to  use  a  trade  name.  Opon  compliance  with 
these  requirements,  use  of  the  trade  name  is 
typically  allowed.  However,  the  Department  will 
not  register  a  trade  name  when  it  is  certain  that  use 
of  such  name  would  constitute  an  unlawful  holdL-^g 
out  under  49  U.S.C.  41101(a)  (see  former  section 
401(a)  of  the  Act)  or  there  is  a  significant  potentia) 
for.  or  actual,  public  confusion  or  other  unfair  or 
deceptive  practices  prohibited  by  49  U.S.C.  41712 
[see  former  section  411  of  the  Act).  If  the 
registration  of  an  air  carrier  trade  name  will  help 
effectuate  an  arrangement  that  will  unlawfully 
circumvent  our  fitness  standards,  we  have  the 
authority  to  reject  the  name  registration. 


buy  the  entire,  or  virtually  the  entire, 
capacity  of  the  aircraft  and  is 
responsible  for  all  of  the  marketing  of 
that  capacity.  Normally,  the  direct  air 
carrier  does  not  perform  any  marketing 
function  and  does  not  sell  air 
transportation  on  its  ovm  behalf  in  the 
markets  covered  by  the  contract.  Rather, 
its  sole  function  is  to  operate  the  aircraft 
for  which  it  is  paid  a  set  price. 

Discussion 

The  statute  establishes  a  regulatory 
framework  for  conducting  air 
transportation  operations  that  balances  a 
liberal  entry  policy  for  new  air  carriers, 
both  direct  and  indirect,  with  Congress' 
concern  for  operational  safety  and 
consumer  protection.  Under  the  statute, 
a  person  who  wants  to  engage  in  air 
transportation  of  passengers  has  two 
choices;  either  be  found  fit  as  an  airline 
(i.e.,  direct  air  carrier)  or  qualify  as  an 
indirect  air  carrier.  In  the  case  of  the 
person  who  seeks  to  operate  as  a  U.S. 
direct  air  carrier,  that  person  has  to  meet 
a  three-part  test  of  demonstrating  that  it 
has  the  managerial  competence, 
financial  capability,  and  compliance 
disposition  to  operate  the  proposed 
airline  safely  and  without  imposing  an 
undue  risk  on  the  public'  Until  the 
Department  finds  that  the  applicant  is 
fit  to  operate  and  it  is  issued  appropriate 
direct  air  carrier  authority,  it  is 
prohibited  from  advertising  or  otherwise 
holding  out  its  services  to  the  public 
[see  14  CFR  201.5).  The  intent  of  this 
rule  is  to  prevent  companies  who  have 
not  or  cannot  meet  the  Department's 
rigorous  fitness  test  from  collecting 
money  from  potential  passengers,  thus 
exposing  them  to  financial  risks.  While 
ultimately  many  applicants  may  be 
foimd  fit  and  given  U.S.  direct  air 
carrier  authority,  often  this  is  not  before 
a  number  of  substantive  changes  have 
been  made  in  the  management  team, 
ownership  structure,  or  financial 
arrangements  undertaken  by  the 
applicant.  To  allow  such  applicants  to 
comm.ence  operations  under  the  guise  of 
a  contract  bulk  fare  arrangement  prior  to 
being  found  fit  poses  a  potentially 
serious  risk  to  consumers  that  we 
believe  is  not  in  the  public  interest. 

In  the  case  where  an  entity  does  not 
want  to  operate  as  a  direct  air  carrier  or 
its  agent,  but  still  wants  to  market  air 
transportation  on  its  own  behalf,  it  is 
not  subject  to  a  fitness  review,  but  must 
comply  with  the  requirements  that  the 
Department  has  established  to  ensure 
that  consumer  fimds  and  expectations 
are  protected.  This  means  complying 


'  The  applicant  must  also  demonstrate  that  it  is 
a  U.S.  citizen  as  defined  in  49  U.S.C.  40102!a)(15) 
(see  former  section  101(16)of  the  Act). 
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with  the  consumer  protection 
provisions  of  the  Public  Charter  rules 
(14  CFR  part  380)  or,  in  limited 
circumstances,  the  conditions  of  the 
contract  bulk  fare  exemption. 

In  our  view,  the  fundamental 
characteristic  that  distinguishes  the 
typical  contract  bulk  fare  marketing 
arrangement  contemplated  in  the 
exemption  from  the  two  situations 
described  above  lies  in  who  is  the  true 
"operator"  of  the  services  in  an 
economic  sense — who  has  control.  In 
the  typical  contract  bulk  fare 
arrangement,  that  control  rests  with  the 
direct  air  carrier.  Although  the 
contractor  assumes  the  risk  for  those 
seats  thftt  it  has  purchased  from  the 
direct  air  carrier,  the  direct  air  carrier 
has  control  over  the  scheduling  of  the 
flights  involved,  allocation  of  seat 
inventory,  and  ultimate  responsibility 
for  safeguarding  the  passengers'  money. 
Moreover,  since  a  contract  bulk  fare 
arrangement  is  merely  one  of  a  number 
of  marketing  tools  used  by  a  direct  air 
carrier,  that  arrangement  would  be 
incidental  to  the  overall  scheduled 
operations  of  the  direct  air  carrier.  The 
risk  of  exposure  to  the  direct  air  carrier 
from  one  contractor  would  therefore 
also  be  limited. 

On  the  other  hand,  in  the  contractor- 
applicant  and  charter-conversion 
situations,  the  contractor  is  the  "true" 
operator  in  an  economic  sense,  and  the 
purported  contract  bulk  fare 
arrangements  are  the  driving  force 
behind  the  operation.  Although  the 
direct  air  carrier  is  responsible  for  the 
operation  of  the  flight,  the  contractor 
controls  the  scheduling,  allocation  of 
inventory,  and  price,  and  bears  that  risk 
for  marketing  most,  if  not  the  total 
capacity,  of  the  aircraft.  Under  these 
circumstances,  it  is  difficult  to 
distinguish  these  operations  from  those 
performed  by  a  direct  air  carrier  under 
a  wet  lease  arrangement  or  by  a  charter 
operator  under  the  Public  Charter  rules. 
More  importantly,  if  the  contract  bulk 
fare  operator  should  for  any  reason  fail 
to  remit  collected  funds,  the  direct  air 
carrier  nevertheless  ultimately  bears  the 
responsibility  to  the  passengers  for 
either  providing  the  air  transportation  or 
paying  refunds.  While  this  may  not  pose 
any  undue  risk  in  the  case  of  a  carrier 
with  other  substantial  operations,  in  the 
situations  described  above,  the  amount 
of  monies  for  which  the  direct  air  carrier 
could  be  held  liable  may  be  so  great  as 
to  endanger  its  OM-n  economic  viability 
and  ultimately  adversely  affect  its  other 
customers. 

Decision 

We  continue  to  believe  that  the 
contract  bulk  fare  concept  can  be  a 


valuable  marketing  tool  for  direct  air 
carriers,  and.  where  properly  used,  that 
the  conditions  imposed  in  our 
exemption  orders  provide  adequate 
protection  for  consumers.  However, 
when  the  Board  originally  granted — and 
we  continued — the  contract  bulk  fare 
exemption,  it  was  envisioned  that  this 
authority  would  be  used  by  existing 
scheduled  carriers  as  a  tool  to  expand 
their  marketing  capabilities,  and  that 
such  contracts  would  be  incidental  to 
their  other  scheduled  operations.  It  was 
not  envisioned  that  applicants  for  direct 
air  carrier  authority  could  use  the 
contract  bulk  fare  mechanism  as  a 
means  of  "jump-starting"  their  proposed 
operations  prior  to  being  found  fit.  or 
that  these  arrangements  would  be  used 
as  a  means  of  avoiding  the  Public 
Charter  consumer  protection 
requirements.  Thus,  it  is  our  view  that 
the  two  situations  described  above  were 
not  intended  to  be  covered  by  the 
exemption  granted  by  Orders  81-7-109 
and  88-9-2.  More  importantly,  the 
arrangements  have  the  potential  to 
create  great  risks  for  consumers,  since 
they  could  be  used  to  circumvent  our 
fitness  requirements  or  the  consumer 
protection  provisions  of  our  charter 
rules. 

Therefore,  we  have  tentatively 
decided  to  amend  the  exemption  to 
require  that  the  direct  air  carrier  be.  as 
discussed  above,  the  "true"  operator  of 
the  service  in  an  economic  sense  and 
the  contract  bulk  fare  arrangement  be 
incidental  to  that  carrier's  overall 
scheduled  operations.  The  direct  air 
carrier  may  not  use  a  contract  bulk  fare 
arrangement  as  the  only  means  of 
holding  out  its  scheduled  services,  but 
must,  in  fact,  be  holding  out  on  its  own 
behalf  the  scheduled  air  services  that 
are  also  being  sold  under  the  contract 
bulk  fare  arrangement.  Practically 
speaking,  this  means  that  the  direct  air 
carrier  would  be  responsible  for  holding 
out  scheduled  service  in  its  own  name 
through  the  traditional  marketing 
mechanisms  of  the  industry,  such  as 
Usting  its  flights  in  the  Offu  lal  Airline 
Guides  or  major  computer  reservations 
systems,  or  using  travel  agents  or 
advertisements. 

We  do  not  wish  to  preclude  the 
customary  use  by  direct  air  carriers  of 
the  contract  bulk  fare  exemption  in  the 
many  resort  or  vacation  markets  in 
which  they  currently  use  it  as  an 
additional  tool  to  expand  the  marketing 
of  their  scheduled  service  by  selling 
seats  to  tour  or  cruise  operators  for 
packaging  and  resale.  The  direct  air 
carriers  involved  in  the  these  situations 
typically  have  extensive  scheduled 
service  operations  elsewhere  and  the 
particular  services  involved  in  the 


contract  bulk  fare  arrangement  are 
under  the  ultimate  economic  control  of 
the  direct  air  carrier.  We  would  consider 
these  operations  to  be  incidental  to  the 
overall  scheduled  operations  of  the 
direct  air  carrier  even  if  it  were  to  result 
in  the  sale  of  a  large  portion  or  even  a 
majority  of  the  seats  in  a  particular 
market.  In  such  circumstances,  the 
contract  bulk  fare  operations  would  not 
pose  an  undue  risk  to  consumers  or  to 
the  direct  air  carrier. 

While  we  have  been  considering  a 
clarification  of  the  existing  exemption, 
we  have  taken  no  action  against  contract 
bulk  fare  arrangements  in  which 
contractors  could  sell  up  to  85  percent 
of  the  seats  on  each  flight  in  the  markets 
in  question.  *  However,  such 
arrangements  would  not  be  permitted  in 
the  future  to  the  extent  that  they  are 
inconsistent  with  the  policies  we  are 
proposing  here.  We  will,  however, 
consider  requests  for  individual 
exemptions  in  specific  cases.  Moreover, 
in  reviewing  applications  to  register 
trade  names  and  for  new  scheduled 
authority,  we  propose  to  apply  the 
policies  ex-pressed  in  this  order.  Thus,  if 
we  are  convinced  that  the  use  by  a 
direct  air  carrier  of  the  trade  name  of  a 
contractor  would  constitute  an  unlawful 
holding  out  under  section  41101(a)  or 
should  there  be  a  significant  potential 
for,  or  actual,  public  confusion  or  other 
unfair  or  deceptive  practices  prohibited 
by  section  41712,  we  would  not  register 
the  trade  name  for  the  direct  air  carrier 
Nor  would  we  approve  an  initial 
scheduled  service  application  for  U.S. 
certificate  or  commuter  authority  which 
relies  primarily  on  a  contract  bulk  fare 
arrangement  as  the  underlying  basis  for 
the  proposed  scheduled  operations. 

Objections 

We  will  give  interested  persons  15 
days  following  the  date  of  issuance  of 
this  order  to  show  cause  why  the 
tentative  findings  and  conclusions  set 
forth  here  should  not  be  made  final; 
answers  to  objections  will  be  due  within 
10  days  thereafter.  We  expect  such 
persons  to  direct  their  objections,  if  an;> 
to  the  policies  proposed  in  this  order. 
We  will  not  entertain  general,  vague,  or 
unsupported  objections.  If  no  objections 
are  filed,  we  will  issue  an  order  that  will 
make  final  our  tentative  findings  and 
conclusions. 

Accordingly. 


•S«ie.  eg..  Orders  «)4-6-39,  Mahalo  Air.  Inc.,  and 
94-3-38.  Great  American  Airway*.  IrK.  In  thoM 
orders,  we  also  noted  our  concerns  over  the  use  of 
contract  bulk  {are  arrangements  as  the  primary 
means  of  marketing  specific  scheduled  services. 
and  indicated  our  intent  to  re-examine  and  clarify 
ciur  policies  with  regard  to  such  arrangements. 


1 .  We  direct  all  interested  persons  to 
show  cause  why  we  should  not  issue  an 
order  making  final  the  tentative  findings 
and  conclusions  stated  above  to  amend 
the  exemption  granted  by  Order  88-9- 
2,  that  permits  the  use  of  contract  bulk 
fare  arrangements,  to  provide  that  the 
use  of  such  arrangements  for  scheduled 
services  must  be  incidental  to  the 
overall  scheduled  services  of  the  direct 
air  carrier,  and  that  the  direct  air  carrier 
must  hold  out  the  same  scheduled 
service  as  its  owti  and  exercise  ultimate 
economic  control  over  the  service. 

2.  We  direct  any  interested  persons 
having  objections  to  the  issuance  of  an 
order  making  final  the  tentative  findings 
and  conclusions  stated  above  to  file 
them  with  the  Documentary  Services 
Division,  Department  of  Transportation, 
400  Seventh  Street,  SW,  Washington. 
DC.  20590,  in  Docket  44369,  no  later 
than  15  days  after  the  date  of  issuance 
of  this  order;  answers  to  objections  shall 
be  filed  no  later  than  10  days  thereafter. 

3.  If  timely  and  properly  supported 
objections  are  filed,  we  will  accord  full 
consideration  to  the  matters  or  issues 
raised  by  the  objections  before  we  take 
further  action. 

4.  In  the  event  that  no  objections  are 
filed,  we  will  consider  all  further 
procedural  steps  to  be  waived  and  we 
will  enter  an  order  making  final  our 
tentative  findings  and  conclusions. 

5.  We  will  publish  a  copy  of  this  order 
in  the  Federal  Register. 

By: 

Patrick  V.  Murphy. 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

|FR  Doc.  94-23789  Filed  9-26-94;  8:45  am] 
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Coast  Guard 

[CGD  94-071] 

Towing  Safety  Advisory  Committee 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Towing  Safety  Advisory 
Committee  (TSAC)  and  its  work  groups 
will  meet  to  discuss  various  issues. 
Agenda  will  include  working  group 
reports  and  discussion  of  possible 
changes  to  Coast  Guard  licensing 
regulations.  The  meetings  will  be  open 
to  the  public. 

dates:  Meetings  of  the  TSAC  work 
groups  will  be  held  on  Tuesday, 
November  8,  1994.  These  meetings  are 
scheduled  to  nm  from  8  a.m.  to  4  p.m. 
The  Towing  Safety  Advisory  Committee 
meeting  will  be  held  on  Wednesday. 
November  9,  1994,  bom  8  a.m.  to  12 
noon. 


ADDRESSES:  The  TSAC  work  groups  will 
meet  collectively  at  the  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street.  SW.,  Washington,  DC  20593,  in 
Room  2415  at  8  a.m.,  and  then  proceed 
to  rooms  1103,  3317,  5303.  and  6303  for 
individual  work  group  sessions.  The 
TSAC  Committee  meeting  vdll  be  held 
at  U.S.  Department  of  Transportation, 
Nassif  Building.  400  Seventh  Street. 
SW..  Washington,  DC  20590.  in  Room 
4440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Executive  Director.  LTJG  Pat 
DeShon,  Commandant  {G-MTH-4),  U.S. 
Coast  Guard.  2100  Second  Street,  SW., 
Washington,  DC  20593,  telephone  (202) 
267-2997. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
V.S.C.  App.  2  section  1  et  seq.  The 
agenda  for  the  Committee  meeting 
follows: 

1.  Work  group  reports: 

a.  Licensing 

b.  Navigation  equipment 

c.  Casualty  reporting 

d.  Inland  radar 

e.  Model  company  concept 

f.  Horsepower  guidelines 

2.  Other  topics  of  discussion: 

a.  Proposed  changes  to  Coast  Guard 
licensing  requirements 

b.  Draft  NVIC  for  Entry  Level  Training 

c.  Endorsement  for  the  QAT  report 

d.  Review  regulatory  efforts 

3.  Proposed  taskiiig: 

a.  The  Committee  will  consider 
undertaking  additional  tasking 
associated  with  Towing  Equipment 
(Winch,  and  Hawsers),  and  other 
tasking  proposals. 

b.  With  advance  notice,  and  at  the 
discretion  of  the  Chairman, 
members  of  the  public  may  present 
oral  statements  during  the  meeting. 
Persons  wishing  to  make  oral 
presentations  should  notify  the 
TSAC  Assistant  Executive  Director 
no  later  than  November  2,  1994. 
Written  materials  may  be  submitted 
for  presentation  to  the  Committee 
any  time;  however,  to  ensure 
distribution  to  each  Committee 
member.  20  copies  of  the  written 
material  should  be  submitted  to  the 
Assistant  Executive  Director  by 
October  26.  1994. 

Dated:  September  16. 1994. 
J.F.  McGowan, 

Captain,  U.S.  Coast  Guard.  Acting  Chief, 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
[FR  Doc.  94-23893  Filed  9-26-94;  8:45  am) 
BILUNG  CODE  4910-14-M 


(CGD  94-077] 

Differential  Global  Positioning  System, 
Gulf  Intercoastal  Region; 
Environmental  Assessment 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  has  prepared 
a  Programmatic  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  for 
implementing  a  Differential  Global 
Positioning  System  (DGPS)  Ser\'ice  in 
the  Gulf  Intercoastal  Corridor  Region  of 
the  United  States.  The  EA  concluded 
that  there  will  be  no  significant  impact 
on  the  environment  and  that 
preparation  of  an  Environmental  Impact 
Statement  vdll  not  be  necessary.  This 
notice  annoimces  the  availabiUty  of  the 
EA  and  FONSI  and  solicits  comments 
on  them. 

DATES:  Comments  must  be  received  on 
or  before  October  27,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary.  Marine  Safety 
Council,  U.S.  Coast  Guard  Headquarters. 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001,  or  may  be  dehvered  to 
room  3406  at  the  same  address  between 
8  a.m.  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (202)  267-1477. 

Copies  of  the  EA  and  FONSI  may  be 
obtained  by  contacting  LCDR  George 
Privon  at  (202)  267-0297  or  faxing  a 
request  at  (202)  267-4427.  A  copy  of  the 
EA  (less  enclosures)  is  also  available  on 
the  Electronic  Bulletin  Board  Svstem 
(BBS)  at  the  GPS  Information  Center 
(GPSIC)  in  Alexandria.  VA,  (703)  313- 
5910.  For  information  on  the  BBS.  call 
the  GPSIC  watchstander  at  (703)  313- 
5900. 


FOR  FiJBT.HER  INFORMATION  CONTACT:  '. 

LCDR  George  Privon. 

Radionavigation  Division.  (202)  267-       | 
0297.  j 

SUPPLEMENTARY  INFORMATION: 
Request  tor  Comments 

Copies  of  the  Programmatic  i 

En\ironmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  are  available  as  described 
under  ADDRESSES.  The  Coast  Guard 
encourages  interested  persons  to 
comment  on  these  documents.  The 
Coast  Guard  may  revise  these 
documents  in  view  of  the  comments.  If 
revisions  are  warranted,  availability  of 
the  revised  documents  will  be 
announced  by  a  later  notice  in  the 
Federal  Register. 
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Background 

As  required  by  Congress,  the  Coast 
Guard  is  preparing  to  install  the 
equipment  necessary  to  implement  a 
Differential  Global  Positioning  System 
(DGPS)  services  in  the  Gulf  Intercoastal 
Corridor  area  of  the  United  States.  DGPS 
is  a  new  radionavigation  service  that 
improves  upon  the  100  meter  accuracy 
of  the  existing  Global  Positioning 
System  (GPS)  to  provide  an  accuracy  of 
better  than  10  meters.  For  vessels,  this 
degree  of  accuracy  is  critical  for  precise 
electronic  navigation  in  harbors  and 
harbor  approaches  and  will  reduce  the 
number  of  vessel  grounding,  collisions, 
personal  injuries,  fatalities,  and 
potential  hazardous  cargo  spills 
resulting  from  such  incidents. 

After  extensive  study,  the  Coast  Guard 
has  selected  five  sites  along  the  Gulf 
Intercoastal  Corridor  coastline  for  the 
DGPS  equipment.  The  sites  are  in  the 
vicinity  of  Aransas  Pass,  TX;  Galveston, 
TX;  English  Turn.  LA;  Mobile  Point.  AL; 
and  Egmont  Key.  FL.  The  sites  are 
already  used  for  related  purposes  and 
were  chosen,  in  part,  because  their 
proposed  use  is  consistent  with  their 
past  and  present  use,  thus  minimizing 
further  impact  on  the  envirorunent. 
DGPS  signal  transmissions  will  be 
broadcast  in  the  marine  radiobeacon 
frequency  band  (283.5  to  325  KHz) 
using  less  than  50  watts  (effective 
radiated  power).  Signal  transmissions  at 
these  low  frequency  and  power  levels 
have  nut  been  found  to  be  hannful  to 
the  surrounding  environment. 

Proposed  Installations  at  Each  Site 

(a)  Radiobeacon  Antenna — The  Coast 
Guard  proposes  to  use  either  an  80  foot 
whip  antenna  or  install  a  90  foot  guyed 
antenna  with  an  accompanying  ground 
plane.  A  ground  plane  for  these 
antenna's  consists  of  approximately  120 
copper  radials  (6  gauge  copper  wire) 
installed  6  inches  (or  less)  beneath  the 
soil  and  projecting  outward  from  the 
antenna  base.  The  optimum  radial 
length  is  b«nween  200-300  feet,  but  this 
length  may  be  shortened  to  fit  within 
property  boundaries.  Wherever  possible, 
a  cable  plow  method  will  be  used  in  th(> 
radial  installation  to  mmimize  soil 
disturbance.  Installation  of  the  ground 
plane  may  require  some  clearing  of  trers 
and  bushes  on  the  site. 

(b)  tXJPS  Antennas — Each  site  will 
require  two  10  foot  masts  to  support 
four  small  (4  inches  by  18  inches 
diameter)  receiving  antennas.  The  masts 
will  be  installed  on  a  concrete 
foundation  measuring  approximately  3 
feet  by  3  feet  by  15  inches.  These  masts 
are  needed  to  support  the  primary  and 
backup  reference  receivers  and  integrity 


monitors.  The  location  of  the  two  masts 
will  be  in  the  vicinity  of  the  electronic 
equipment  building  or  hut,  but  at  least 
50  feet  to  100  feet  firom  existing 
structures.  (At  Mobile  Point,  AL,  mast 
height  must  be  increased  from  10  feet  to 
approximately  20  feet  to  ensure  the 
visibility  of  satellites  is  not  blocked  by 
existing  structures.  The  mast 
foundations  will  be  5  feet  3  inches  by 
5  feet  3  inches  by  4  feet  and  will  be 
mounted  right  next  to  the  transmitter 
building  to  minimize  disturbance  to  the 
area.) 

(c)  Equipment  shelter — Existing 
radiot)€acon  equipment  shelters  will  be 
used  at  each  site  to  house  the  DGPS 
equipment. 

(d)  Utilities — The  Coast  Guard 
proposes  to  use  available  commercial 
power  as  the  primary  source  for  the 
electronic  equipment.  However,  e.xisting 
diesel  generators  are  available  and  may 
be  utilized  if  backup  power  is  needed. 
Telephone  service  is  required  at  each 
site  for  remote  monitoring  and 
operation. 

Description  of  Each  Site 

Aransas  Pass,  TX — This  is  the  site  of 
an  existing  marine  radiobeacon.  It  is 
collocated  with  Coast  Guard  Station 
Port  Aransas  in  Port  Aransas,  TX.  This 
site  has  previously  been  partially 
upgraded  and  is  transmitting  prototype 
DGPS  signals  for  test  and  evaluation 
purposes. 

Galveston,  TX — This  is  the  site  of  an 
existing  marine  radiobeacon.  It  is 
located  on  East  Beach  near  the  South 
Jetty  of  Galveston  Bay.  This  site  has 
previously  been  partially  upgraded  and 
is  transmitting  prototype  DGPS  signals 
for  test  and  evaluationpurposes. 

English  Turn.  LA — The  site  is 
collocated  at  the  USCG  Communication 
Station,  which  is  approximately  10 
miles  Southeast  of  New  Orleans.  This 
site  has  previously  been  partially 
upgraded  and  is  transmitting  prototype 
DGPS  signals  for  test  and  evaluation 
purposes. 

Mobile  Point,  AL — TTie  site  is 
collocated  at  the  Mobile  Point  Light, 
which  is  adjacent  to  Fort  Morgan.  Fort 
Morgan  is  listed  in  the  National  Register 
of  Historic  Places.  The  Coast  Guard  and 
AL  State  Historic  Preservation  Officer 
(SHPO)  agree  that  the  proposed  project 
will  have  no  effect  on  the  adjacent  fort. 

Egmont  Key,  FL — Located 
approximately  5  miles  Southwest  of  St. 
Petersburg  at  the  entrance  to  Tampa 
Bay.  This  radiobeacon  transmitting  site 
is  collocated  at  the  Egmont  Key 
Lighthouse,  which  is  listed  on  the 
National  Register  of  Historic  Places. 
This  site  has  previously  been  partially 
upgraded  and  is  transmitting  prototype 


DGPS  signals  for  test  and  evaluation 
purposes  in  conjunction  with  the  State 
of  Florida.  The  Coast  Guard  and  FL 
State  Historic  Preservation  Officer 
(SHPO)  agree  that  the  proposed  project 
will  have  no  effect  on  the  adjacent 
lightstation. 

Implementation  of  a  DGPS  ser\  ice  in 
the  Gulf  Intercoastal  Corridor  Region  is 
determined  to  have  no  significant  effect 
on  the  quality  of  the  human 
environment  or  require  preparation  of 
an  Environmental  Impact  Statement. 

Dated:  September  19. 1994. 
R.C.  Houle. 

Captain,  i'.S.  Coast  Guard,  Acting  Chief, 
Office  of  Navigation  Safety  and  Wate^^■ay 
Sen'ices. 
(FR  Doc..  94-23894  Filed  9-2&-94;  8:45  am) 
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Federal  Aviation  Administration 
Child  Restraint  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 

summary:  The  Federal  Aviation 
Administration  (FAA)  is  announcing  the 
availability  of  a  study  entitled  "The 
Performance  of  Child  Restraint  Devices 
in  Transport  Airplane  Passenger  Seats" 
(the  study).  Because  of  the  FAA's 
concern  that  some  child  restraint 
systems  that  work  well  in  automobiles 
may  not  provide  the  level  of  protection 
desirable  in  airplanes,  the  FAA 
conducted  a  study  to  evaluate  the 
adequacy  and  effectiveness  of  child 
restraint  devices  on  airplanes.  The  FAA 
is  continuing  to  study  child  restraint 
systems  and  when  further  studies  are 
completed,  they  will  be  made  available 
to  the  public. 

ADDRESSES:  Copies  of  the  study  may  be 
obtained  by  contacting:  Mr.  Jeffrey  H. 
Marcus.  AAM-630,  Protection  and 
Survival  Laboratory,  Civil  Aeromedical 
Institute,  6500  South  MacArthur. 
Oklahoma  City,  OK  73125.  (405)  954- 
5555,  fax  (405)  954-4813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jeffrey  H.  Marcus.  AAM-630. 
Protection  and  Survival  Laboratory. 
Civil  Aeromedical  Institute.  6500  South 
MacArthur.  Oklahoma  City.  OK  73125, 
(405) 954-5555. fax  (405)  954-4813. 

SUPPLEMENTARY  INFORMATION:  In  1992. 
the  FAA  set  forth  in  §§  91.107(a). 
121.311(b).  125.211(b).  and  135.128(d) 
the  child  restraint  systems  acceptable 
for  use  in  aircraft  by  listing  labeling 
requirements  and  certain  use 
requirements.  The  FAA's  1992 
determination  as  to  which  child 


restraint  systems  would  be  approved  for 
use  aboard  aircraft  was  based  on  many 
years  of  work  by  both  the  FAA  and  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA).  In  the  mid 
1980's,  the  FAA  and  NHTSA  undertook 
an  effort  to  develop  a  common  approach 
to  the  approval  of  child  restraints. 
NHTS.^  Standard  213  was  amended  to 
provide  criteria  for  the  certification  of 
child  restraints  that  were  appropriate  for 
both  aircraft  and  automobiles. 

NHTSA  Standard  213,  as  revised,  is 
the  current  U.S.  standard,  and  has 
allowed  hundreds  of  models  of  seats  to 
be  approved.  The  current  FAA  child 
restraint  rules  do  not  specifically  refer 
to  NHTSA  Standard  213.  However, 
NHTSA  Standard  213  is  the  basis  for  the 
labels  required  under  the  FAA  rules. 

Because  of  the  FAA's  concern  that 
some  child  restraint  systems  that  work 
well  in  automobiles  may  not  provide  the 
level  of  protection  desirable  in 
airplanes,  the  FAA  conducted  a  study  to 
evaluate  the  adequacy  and  effectiveness 
of  child  restraint  devices  on  airplanes, 
to  respond  to  questions  from  the  Air 
Transport  Association  concerning 
which  child  restraint  systems  were 
approved  for  aircraft,  and  to  respond  to 
comments  received  from  child  restraint 
manufacturers,  private  testing 
organizations,  the  National 
Transportation  Safety  Board,  foreign 
regulatory  organizations,  and  consumer 
activists.  The  FAA  is  continuing  to 
study  child  restraint  systems  and  when 
further  studies  are  completed,  they  will 
be  made  available  to  the  public. 

Issued  in  Washington.  1X3  on  September 
20,  1994. 

Ion  L.  Jordan, 

Federal  Air  Surgeon. 

|FR  Doc.  94-23880  Filed  9-26-94;  8:45  am) 
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Federal  Railroad  Administration 

Petition  for  Exemption  or  Waiver  of 
Compliance 

In  accordance  with  49  CFR  211.9  and 
211  41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  requests  for  exemptions 
from  or  waivers  of  compliance  with  a 
requirement  of  its  safety  standards.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  and  the  nature  of  the  relief 
being  requested. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 


connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  LI-93-13)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  before, 
October  31, 1994,  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m. — 5:00  p.m.)  in  Room 
8201 ,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 

The  individual  petitions  seeking  an 
exemption  or  waiver  of  compliance  are 
as  follows: 

Northeast  Illinois  Railroad  Corporation 
(Metra) 

Waiver  Petition  Docket  Number  LI-93- 
13 

Metra  seeks  a  temporary  waiver  of 
compliance  with  certain  provisions  of 
the  Locomotive  Safety  Standards  (49 
CFR  Part  229)  for  Electric  MU 
Locomotives  and  Non-MU  Control  Cab 
Locomotives.  Metra  is  seeking  relief 
from  the  requirements  of  Section 
229.135  that  all  trains  operating  over  30 
mph  shall  be  equipped  with  an  event 
recorder  by  May  5,  1995.  Metra  requests 
that  the  compliance  date  be  extended  to 
July  1,  1996. 

The  Locomotive  Safety  Standards 
were  revised  on  July  8, 1993,  to  require 
each  lead  locomotive  of  trains  operating 
over  30  mph  to  be  equipped  with  an 
event  recorder  by  May  5,  1995.  The 
railroad  states  that  event  recorders  will 
be  installed  on  existing  equipment  by 
retrofit  and  by  an  outside  rebuilding 
program.  In  addition,  new  cars  to  be 
delivered  will  be  equipped  when  built. 
The  schedule  for  these  activities  extend 
to  July  1,  1996,  making  the  May  5.  1995, 
compliance  date  unattainable. 

Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA) 

Waiver  Petition  Docket  Number  U-94-7 

SEPTA  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Locomotive  Safety  Standards  (49 
CFR  Part  229).  SEPTA  is  seeking  relief 
from  the  requirement  of  §  229.5(g)  that: 


Event  recorders  monitor  and  record  data: 
over  the  most  recent  48  hours  of  operation 
of  the  electrical  system  of  the  locomotive 
on  which  it  is  installed. 

SEPTA  states  that  a  railroad 
supervisor  can  get  to  the  scene  of  any 
accident  on  their  system  within  one 
hour.  They  feel  that  8  hours  of  recorded 
information  is  sufficient  for  any 
accident  investigation  on  their  railroad. 
SEPTA'S  event  recorders  are  solid  state 
devices  which  record  each  change  in 
state.  With  their  present  recorder  system 
a  printed  copy  of  the  stored  information 
fills  about  73  pages.  To  accommodate  48 
hours  of  recorded  information  would 
result  in  a  very  exiensive  printed  copy 
with  no  additional  useful  information. 
FRA  has  previously  "grandfathered" 
event  recorders  which  were  in  service 
on  July  8,  1993.  and  which  recorded 
only  8  hours  of  data. 

Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA) 

Waiver  Petition  Docket  Number  U-94-6 

SEPTA  seeks  a  temporary  waiver  of 
compliance  with  certain  provisions  of 
the  Locomotive  Safety  Standards  (49 
CFR  Part  229)  for  Electric  MU 
Locomotives.  SEPTA  is  seeking  rehef 
from  the  requirements  of  Section 
229.135  that  all  trains  operating  over  30 
mph  shall  be  equipped  with  an  event 
recorder  by  May  5,  1995.  SEPTA 
requests  the  compliance  date  be 
extended  to  December  7,  1995. 

The  Locomotive  Safety  Standards 
were  revised  on  July  8,  1993,  to  require 
each  lead  locomotive  of  trains  operating 
over  30  mph  to  be  equipped  with  an 
event  recorder  by  May  5,  1995.  The 
railroad  states  that  off-the-shelf  event 
recorders  will  be  installed  on 
conventional  (non-MU  locomotives) 
locomotives  within  the  specified  time, 
however,  new  design  event  recorders 
will  be  required  for  the  Electric  MU 
Locomotives.  SEPTA  is  requesting  seven 
additional  months  for  the  design, 
manufacture  and  installation  of  event 
recorders  on  their  MU  locomotive  fleet. 

Metro-North  Commuter  Railroad 
(MNCW) 

IV'aner  Petition  Docket  Number  LI-94- 
10 

MNCW  seeks  a  temporary-  waiver  of 
compliance  with  certain  provisions  of 
the  Locomotive  Safety  Standards  (49 
CFR  Part  229)  for  their  locomotives. 
MNCW  is  seeking  relief  from  the 
requirements  of  Section  229.135  that  all 
trains  operating  over  30  mph  shall  be 
equipped  with  an  event  recorder  by  May 
5.  1995.  MNCW  requests  the  compliance 
date  t>e  extended  to  December  5,  1997. 
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The  Locomotive  Safety  Standards 
wore  revised  on  July  8,  1993,  to  require 
each  lead  locomotive  of  trains  operating 
over  30  mph  to  be  equipped  with  an 
event  recorder  by  May  5,  1995.  The 
railroad  states  that  off-the-shelf  event 
recorders  will  be  installed  on 
conventional  (non-MU  locomotives) 
locomotives  within  the  sp>ecified  lime. 
however,  new  design  event  recorders 
will  be  required  for  the  Electric  MU 
Locomotives  MNCW  is  requesting  two 
years  additional  time  for  the  design, 
procurement,  manufacture  and 
installation  of  event  recorders  on  their 
locomotive  fleet  of  413  units  to  be 
equipped.  The  railroad  cites  funding, 
FRA  and  State-mandated  purchasing 
practices,  non-availability  of  off-the- 
shelf  event  recorders  for  electric  rail 
cars,  impact  on  car  availability,  limited 
physical  plant  and  energy  conservation/ 
cost  savings  as  the  justification  for  the 
delay.  MNCW  estimates  that  43  percent 
of  their  fleet  will  be  equipped  with 
event  recorders  by  May  5.  1995. 

The  Western  Railway  Museum  (WRM) 

(Waiver  Petition  Docket  Number  RSCM- 
94-91 

The  WRM.  of  Suisun  City.  California, 
seeks  a  permanent  waiver  of  compliance 
with  certain  provisions  of  the  Safety 
Glazing  Standards  (49  CFR  Part  223)  for 
one  caboose.  The  caboose  is  used  for 
educational  purposes  only  and  is 
operated  at  speeds  of  15  mph  or  less  in 
a  rural  area  with  no  history  of 
vandalism. 

The  Ohio  Central  Railroad  Company 
(OHCR) 

Waiver  Petition  Docket  Number  RSGM- 
94-10 

The  OHCR  on  behalf  of  their  affiliate 
Ohio  Southern  Railroad,  Incorporated 
(OSRR).  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  caboose.  The  caboose, 
OHCR  553,  a  former  New  York  Central 
all-steel  caboose  was  rebuilt  in  the 
1960"s  by  the  Pittsburgh  and  Lake  Erie 
Railroad  and  is  not  equipped  with  FRA 
certified  glazing.  The  OSRR  operates 
between  South  Zanesville  and  Glass 
Rock,  a  distance  of  approximately  19 
miles.  An  out  of  service  line  extends  14 
miles  from  East  Fullonham  Junction  to 
New  Lexington.  Ohio.  The  railn)ad 
states  there  is  no  record  of  vandalism 
regarding  train  movements.  Train  speed 
is  limited  to  5  mph  in  this  rural  area. 
Two  trains  are  operated  per  week  an<l 
mostiv  in  day  light  hours. 


Owego  Harfbnl  Railway  (OHRY) 

Waiver  Petition  Docket  Number  RSGM 
94-11 

The  OHRY  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  vSafety  Glazing  Standards  (49  CFR 
Part  223)  for  one  locomotive.  The 
locomotive,  an  EMD  Model  GP-9.  is 
equipped  with  FRA  certified  glazing  in 
the  front  and  rear  locations  but  not  in 
the  side  windows.  TTie  railroad  states 
there  has  been  no  vandalism  in  this 
rural  area.  The  OHRY  operates  between 
Owego  and  Harford.  New  York,  a 
distance  of  approximately  30  miles. 

Providence  and  Worcester  Railroad 
Company  (PW) 

Waiver  Petition  Docket  Numbers  RSGM- 
94-12  and  SA-94-6 

The  PW  seeks  a  permanent  waiver  of 
(  ompliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  one  locomotive. 
Locomotive  PW  150  is  a  25-ton  diesel 
electric  industrial  switcher  built  by 
CK'ncral  Electric  which  was  recently 
purchased  to  provide  service  on  an 
industrial  track  which  cannot 
accommodate  a  full  size  locomotive. 
This  operation  is  on  one-half  mile  of 
track  at  the  end  of  the  Bell  Dfjck 
Railroad  at  New  Haven  Terminal. 
Connecticut.  In  addition.  PW  is 
restoring  a  section  of  track  for  a 
customer  in  South  Providence,  Rhode 
Island,  and  the  locomotive  will  be  used 
at  that  location.  The  locomotive  is  now 
equipped  with  new  laminated  safety 
glass. 

PW  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Railroad  Safety  Appliance  Standards 
(49  CFR  Part  231)  for  Locomotive  PW 
150  Section  231.30  specifies 
requirements  for  locomotives  used  in 
switching  service.  PW  requests  relief 
from  the  requirements  of  this  section 
since  the  locomotive  was  built  without 
comer  stairway  openings  and  switching 
steps.  The  railroad  states  that  a  crew 
member  would  be  either  in  the 
locomotive  cab,  on  the  cars  or  walking 
next  to  the  equipment  when  in  the 
street  Thus,  safety  is  not  compromised 
by  non-compliance  with  Section  231  30. 

Nash  County  Railroad  (NCYR) 

Waiver  Petition  Docket  Number  RSGM 
94-13 

The  NCYR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  four  locomotives.  The 
NCYR  operates  over  approximately  20 
miles  of  track  between  Spring  Hope  and 
Ro<  kv  Mount.  North  Carolina. 


River  Terminal  Railway  Company  (RT) 

IVaiver  Petition  Docket  Number  RSGM 
94-14 

The  RT  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  17  locomotives.  The 
railroad  provides  switching  ser\ice  for 
Republic  Steel  in  their  steel  mill  in 
Cleveland.  Ohio  Present  glazing  is  1/4- 
inch  laminated  safety  glass.  The  railroad 
states  there  have  been  no  incidents  or 
vandalism  involving  glazing.  The  RT 
feels  the  burden  of  installing  certified 
glazing  is  excessive  when  considering 
the  minimal  risks. 

Atlantic  and  Gulf  Railroad  (AGLF) 

Waivt^r  Petition  Docket  Number  RSGM 
91-25 

The  AGLF  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  three  locomotives.  The 
railroad  operates  between  Sylvester  and 
Albany,  GKeorgia.  a  distance  of  18  miles 
and  between  Albany  and  Thomasville, 
Georgia,  a  distance  of  54  miles.  The  area 
is  primarily  rural.  The  AGLF  was 
granted  a  waiver  for  one  locomotive  in 
1992. 

Wiregrass  Central  Railroad  Company, 
Incorporated  (WGCR) 

IVajver  Petition  Docket  Number  RSGM 
91-27 

The  WGCR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  five  locomotives.  The 
WGCR  operates  over  approximately  18 
miles  of  track  between  Enterprise  and 
Waterford,  Alabama.  The  area  is 
primarily  rural  with  several  miles  being 
within  Fort  Rucker  army  base.  WGCR 
was  granted  a  waiver  for  four 
locomotives  in  1993. 

Laurinburg  Southern  Railroad 
Company  (LRS) 

Waiver  Petition  Docket  Number  RSGM 
90-4 

The  LRS  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  five  locomotives.  The  LRS 
was  granted  a  waiver  for  36  locomotives 
on  Febniary  23,  1994,  and  have  now 
purchased  five  additional  locomotives. 
LRS  136  and  LRS  140-143  are  SW-1 
switchers  and  LRS  139  is  an  NW-2 
switcher  locomotive. 


Minnesota  Commercial  Railway 
Company  (MNNR) 

Waiver  Petition  Docket  Number  RSGM 
89-31 

The  MNNR  seeks  a  permanent  waiver 
of  compliance  with  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
Part  223)  for  two  locomotives.  The 
MNNR  was  granted  a  waiver  for  three 
locomotives  on  August  16, 1993.  Two  of 
these  locomotives  (MNNR  303  and  304) 
have  been  sold  and  replaced  by  MNNR 
1 10  and  200  for  which  the  waiver  is 
requested.  These  locomotives  will 
operate  under  the  same  conditions  as 
their  predecessors. 

Issued  in  Washington.  D.C  on  S^-piHniber 
21,  1994 

Phil  Olekszyk, 

Acting  Deputy  Associate  Admiimtmtor  for 

Safety  Compliance  and  Program 

Implementation. 

|FR  Doc.  94-23867  Filed  9-26-94;  8:4ft  ani| 
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Notice  Of  Application  for  Approval  of 

Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Reiiet  From 
the  Requirements  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
U.S.C.  App.  26,  the  follouring  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FTiA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)— No. 
3318 

Applicant:  Burlington  Northern 

Railroad  Company,  Mr.  William  G. 

Peterson,  Director  Signal  Engineering. 

9401  Indian  Creek  Parkway,  0\'erland 

Park.  Kansas  66210-2007. 

The  Burlington  Northern  Railroad 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the  two 
main  track,  between  Emerson.  Nebraska, 
milepost  365.9  and  East  Alliance. 
Nebraska,  milepost  364.4,  Central 
Corridor.  Alliance  Division.  Butte  and 
Sand  Hills  Subdivision;  including  the 
n'lot;ation  of  East  Alliance  CTC  station 
and  the  supervision  and  direction  of 
train  movement  operations  by  the 
yardmaster. 

The  reason  given  for  the  proposed 
(hanges  if  to  make  better  use  of  the 
signals  in  a  traffic  congested  area. 

BS-AF-  No.  3319 

Applicant:  Grand  Trunk  and  Western 
Railroad  Incorporated.  Mr.  Kenneth  J. 
Bagby,  Engineer,  Communications 


and  Signals,  1333  Brewery  Park 
Boulevard,  Detroit,  Michigan  48207- 
2699. 

The  Grand  Trunk  and  Western 
Railroad  Incorporated  seeks  approval  of 
thejiroposed  discontinuance  and 
rf'iiioval  of  the  traffic  control  system,  on 
the  single  main  track.  Dearborn  Branch, 
between  Fordhaven,  milepost  2.3  ami 
Park,  milepost  9.2.  Wayne  County, 
Michigan,  and  operate  under  Yard  Limit 
Rule. 

The  reason  given  for  the  proposed 
changes  is  permanent  reduction  of 
operating  speeds  to  20  mph 

BS-AP-No.  3320 

Applicant:  Atchison,  Topeka  and  Santa 
Fe  Railway  Company,  Mr  W  S 
Seery,  Director  Signal  Systems. 
Communications  and  Signal,  4515 
Kansas  Avenue,  Kansas  City,  Kansas 
66106-1199. 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  ai;d  removal 
of  controlled  signals  128L  and  130L.  on 
the  two  main  tracks,  milepost  382.9. 
near  Woodward.  Oklahoma.  Panhandle 
Division,  Panhandle  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
required  due  to  the  permanent 
retirement  of  the  railroad  crossing  at 
grade. 

BS-AP-No.  3321 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  D.G.  Orr.  Chief 
Engineer— Train  Control,  500  Water 
Street  (S/C  ]-350),  Jacksonville, 
Florida  32202. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
discontinuance  and  removal  of  two 
controlled  interiockings.  at  E.E. 
Huntington,  milepost  CA502.4  and  W. 
E.  Huntington,  milepost  C^504.6,  near 
Huntington,  West  Virginia,  C&O 
Business  Unit,  Kanawha;  consisting  of 
the  discontinuance  and  removal  of  12 
controlled  signals,  tlie  conversion  of  8 
power-operated  switches  to  hand 
operation,  and  the  elimination  of 
Interlocking  Rules  as  the  method  of 
operation. 

The  reason  given  for  the  proposed 
changes  is  the  interiockings  are  no 
longer  needed  for  present  day  operation. 

BS-AP-No.  3322 

Applicant:  CSX  Transportation, 
Incorporated,  Mr.  D.G,  Orr.  Chief 
Engineer— Train  Control,  500  Water 
Street  (S/C  J-350),  Jacksonville, 
Florida  32202. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 


modification  of  the  traffic  control 
system,  on  the  single  main  track, 
between  N.E.  Lilly.  Georgia,  milepost 
ANB710.6  and  S.E.  Dooling,  Georgia, 
milepost  ANB716.3,  Atlanta  Division, 
Fitzgerald  Subdivision;  consisting  of  the 
discontinuance  and  removal  of  one 
automatic  signal  and  the  relocation  of 
two  automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency 

BS-AP-No.  3323 

Applicant  CSX  Transportation. 
Incorporated,  Mr  D.G.  Orr,  Chief 
Engineer— Train  Control,  500  Water 
Street  (S/C  J-350).  Jacksonville. 
Florida  32202. 

CSX  Transportation,  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  traffic  control 
system,  on  the  single  main  track, 
between  N.E.  Ideal,  Georgia,  milepo^! 
ANB737.6  and  S.E.  Rupert,  Georgia, 
milepost  ANB745.0,  Atlanta  Division, 
Fitzgerald  Subdivision;  consisting  of  thr 
relocation  of  four  automatic  signals. 

The  reason  given  for  the  proposed 
(Jianges  is  to  improve  operations  and 
inr.rease  efficiency. 

BS-AP-No.  3324 

Applicants:  Consolidated  Rail 

Corporation.  Mr.  J.  F.  Noffsinger. 

Chief  Engineer — C&S,  2001  Market 

Street.  P.O.  Box  41410.  Philadelphia. 

Pennsylvania  19101-1410. 
Norfolk  Southern  Railwav  Company, 

Mr.  J.W.  Smith.  Chief  Engineer— C&S, 

Communication  and  Signal 

Department.  99  Spring  Street,  SW  . 

Atlanta.  Georgia  30303. 

Tlie  Consolidated  Rail  Corporation 
(Conrail)  and  Norfolk  Southern 
Corporation  (NS)  jointly  seek  approval 
of  the  proposed  discontinuance  and 
removal  of  "Red  Key"  Automatic 
biteriocking.  milepost  124.9.  Red  Key, 
Indiana.  Indianapolis  Division, 
Frankfort  District,  of  Conrail,  where  a 
single  secondary  track  of  Conrail  crosses 
at  grade  a  single  track  of  the  NS.  The 
proposed  changes  consist  of  the 
disconfinuaxice  and  removal  of  four 
interlocking  signals  and  four  associated 
approach  signals,  and  the  installation  of 
four  stop  boards  and  four  approach 
signs. 

The  reason  given  for  the  propo^«d 
changes  is  to  retire  facilities  no  longer 
required  for  present  operations. 

BS-AP-No.  3325 

Applicant:  CSX  Transportation, 
Incorporated.  Mr.  D.G.  Orr,  Chief 
Engineer— Train  Control.  500  Water 
Street  (S/C  J-350).  Jacksonville, 
Florida  32202. 
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CSX  Transportation.  Incorporated 
seeks  approval  of  the  proposed 
modification  of  the  automatic  block 
signal  system,  on  the  single  main  track, 
between  Lafayette  Junction,  Indiana, 
milepost  Q121.0  and  Romney,  Indiana, 
milepost  Q132.6.  Chicago  Division. 
Monon  Subdivision;  consisting  of  the 
discontinuance  and  removal  of  three 
automatic  signals  and  relocation  of  two 
automatic  signals. 

The  reason  given  for  the  proposed 
changes  is  to  improve  operations  and 
increase  efficiency  by  installing 
electronic  coded  track  circuits. 

BS-AP-No.  3326 

Applicant:  Atchison.  Topeka  and  Santa 

Fe  Railway  Company,  Mr.  W.S.  Seery. 

Director  Signal  Systems. 

Communications  and  Signal,  4515 

Kansas  Avenue.  Kansas  City.  Kansas 

66106-1199. 

The  Atchison.  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the  yard 
lead  tracks,  between  milepost  897  and 
milepost  897.5.  near  Belen,  New 
Mexico,  New  Mexico  Division,  Clovis 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  the  signal  system  is  no 
longer  required  due  to  changes  in 
railroad  operating  procedures. 

BS-AP-No.  3327 

Applicant:  Chicago  and  North  Western 
Transportation  Company.  Mr.  D.  E. 
Waller.  Senior  Vice  President 
Engineering  and  Equipment.  165  N. 
Canal  Street.  Chicago,  Illinois  60606 
The  Chicago  and  North  Western 
Transportation  Company  seeks  approval 
of  the  proposed  mo<lification  of  the 
automatic  block  signal  system,  on  the 
single  main  track,  between  Rock  Siding. 
Wisconsin,  milepost  41.7  and  Wyeville. 
Wisconsin,  milepost  2H.8.  on  the  Adams 
Subdivision:  consisting  of  the  relocation 
of  38  automatic  block  signals,  the 
discontinuance  and  removal  of  15 
automatic  block  signals,  and  the 
installation  of  2  absolute  signals. 

The  reason  given  for  the  propoM-d 
changes  is  to  ma.ximize  efficiency  and 
safety  of  train  operations  by  replacing 
aging  pole  line  with  modern  solid  state 
coded  track  circuitry 

Rules  Standards  &  Instructions 
Application  (RS&I-AP)  No.  1093 

Applicant:  Norfolk  Southern 
Corporation.  Mr  B  L.  Sykes.  General 
Manager  Signal  and  Electrical.  99 
Spring  Street.  S.W..  Atlanta.  Georgia 
30303. 
The  Norfolk  Southern  Corporation 

(NS)  seeks  relief  from  the  requirements 


of  the  Rules.  Standard  and  Instructions. 
49  CFR.  Part  236.  Section  236.377, 
236.378,  236.379.  236.380.  and  236.381. 
to  the  extent  that  NS  not  be  required  to 
perform  the  associated  locking  tests  if  a 
plug-in  type  relay  is  replaced  with 
another  relay  and  the  following 
requirements  are  met: 

1.  The  replacing  relay  is  of  the  same 
drawing  number  as  the  relay  being 
replaced: 

2.  The  contacts  of  the  replacing  relay 
are  verified  to  be  of  the  correct 
arrangement  for  the  drawing  number: 

3.  Registration  plates  for  the  correct 
drawing  number  are  in  place  and 
functional  on  both  the  plug  board  and 
the  replacing  relay; 

4.  It  the  relay  is  a  biased  type,  voltage 
of  the  incorrect  polarity  must  be  applied 
to  the  coil  to  verify  that  the  relay  will 
not  operate;  and 

5.  Replacing  relay  is  correctly 
mounted  on  the  plug  board. 

The  applicant's  justification  for  relief 
is  that  a  fail-safe  device  has  been  built 
to  enable  a  simple  test/verification 
procedure  of  a  relay  to  be  performed 
accurately  and  quickly.  This  will  enable 
the  signal  system  to  be  restored  to 
service  quickly  in  the  event  of  a  relay 
failure  without  disarrangement. 

RS&I-AP  No.  1094 

Applicant:  Florida  East  Coast  Railway 
Company.  Mr.  ME.  Deputy  .Vice 
President  Transportation.  One  Malaga 
Street,  P.O.  Box  1048.  St.  Augustine. 
Florida  32085-1048. 
The  Florida  East  Coast  Railway 
Company  (FEC)  seeks  relief  from  the 
requirements  of  the  Rules,  Standard  and 
Instructions,  49  CFR.  part  236. 
§  236.566.  to  the  extent  that  FEC  be 
permitted  to  operate  foreign  line  non- 
equipped  locomotives,  in  automatic 
train  control  (ATC)  territory,  in 
accordance  kviih  Centralized  Traffic 
Control  System  rules  as  defined  by  FEC 
Operating  Rules  and  49  CFR.  part  236. 
§236  567 

The  applicant's  justification  for  relief 
is  that  it  is  not  economically  feasible  to 
equip  run-through  foreign  power  with 
ATC  equipment,  and  it  will  improve 
train  handling  and  customer 
satisfaction. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA.  400  Seventh  Street.  S.W.. 
Washington.  DC.  20590  within  45 
calendar  davs  of  the  date  of  issuance  of 


this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  D.C.  on  September 
21.  1994 
Phil  Olekszyk, 

Acting  Deputy  Associate  Administrator  for 
Safely  Compliance  and  Program 
Implementation. 

[FR  Doc  94-23832  Filed  »-26-94;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  94-62;  Notice  2] 

Decision  That  NonconfoTnlng  1991 
P^rcedes-Benz  230CE  Passenger  Cars 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  EXDT. 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  1991  Mercedes- 
Benz  230CE  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  armounces  the 
decision  by  NHTSA  that  1991 
Mercedes-Benz  230CE  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manuurturer' 
as  complying  with  the  safety  standards 
(the  1991  Mercedes-Benz  300CE,  and 
they  are  capable  of  being  readily  altered 
to  conform  to  the  standards. 
DATES:  The  decision  is  effective  as  of 
September  27.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 


vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Rnpster. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Ana.  California  (Registered 
Importer  R-9a-007)  petitioned  NHTSA 
to  decide  whether  1991  Mercedes-Benz 
230CE  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  pubhshed  notice  of  the  petition 
on  July  22, 1994  (59  FR  37528)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subfect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  84  is  the  vehicle 
eligibiir.y  number  assigned  to  vehicles 
admissible  under  this  notice  of  final 
decision. 
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Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that  a 
1991  Mercedes-Benz  230CE  (Model  ID 
124.043)  is  substantially  similar  to  a 
1991  Mercedes-Benz  300CE  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 


Authority  49  U.S.C  30141  {a)(l)(A)  and 
(b)(1),  49  CFR  593.8;  delegations  of  authorily 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  22. 1994. 

William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 

IFR  Doc.  94-23873  Filed  9-26-94:  8:45  am) 
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[Docket  No.  94-77;  Notice  1] 

Notice  of  Receipt  of  Petition  tor 
D€fcision  that  Nonconforming  1988 
Volvo  740  Sedans  Are  Eligible  for 

Importafion 

AGENCY:  NaUonal  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1988 
Volvo  740  Sedans  are  eligible  for 
importation. 


SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1988  Volvo  740 
Sedan  that  was  not  originally 
manufactured  to  comply  with  all 
apphcable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  It  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  October  27, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  IDocket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St  . 
SW.,  Washington  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATK5H  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-36^-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHT.SA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C 


§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
mode!  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
apphcable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Western  Cascade  of  Seattle, 
Washington  (Registered  hnporter  94-23) 
has  petitioned  NHTSA  to  decide 
whether  1988  Volvo  740  Sedans  are 
eligible  for  imprartation  into  the  United 
States.  The  vehicle  which  Western 
Cascade  believes  is  substantially  similar 
is  the  1988  Volvo  740  Sedan  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1988 
Volvo  740  Sedan  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Western  Cascade  submitted 
information  with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1988  Volvo  740  Sedan,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  thai 
the  non-U.S.  certified  1988  Volvo  740 
Sedan  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *   *   '.103 
Defrosting  and  Befogging  Systems.  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires.  1 1 1 
Reanirw  Mirror.  113  Hood  Latch 
Systems.  116  Brake  Fluid,  118  Power 
Window  Systems,  124  Accelerator 
Control  Systems,  201  Occupant 
Protection  in  Interior  Impact,  202  Head 
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lifstniints.  203  Impact  Protection  for  the 
Driver  From  the  Steering  Control 
Syxtem.  204  Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  208 
Occupant  Cmsh  Protection.  209  Seat 
Belt  Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  211  Wheel  Suts.  Wheel 
Dtscs  and  Hubcaps.  212  Windshield 
Retention.  214  Side  Door  Strength.  21h 
Roof  Cmsh  Resistance.  219  Windshield 
Zone  Intrusion.  301  Fuel  S\stem 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
V  ehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards 
in  the  manner  indicated: 

Standard  No  101  Controls  and 
Displays:  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S  -model  sealed  beam 
headlamps;  (b)  installation  of  a  high 
mounted  stop  lamp 

Standard  No  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer  in  the 
steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Additionally,  the  petitioner  states  that 
shock  absorbers  must  be  installed 
behind  the  bumpers  on  the  non-U. S 
certified  1988  Volvo  740  Sedan  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street.  SVV.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  tlie  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 


Authority:  49  U  S  C.  30141  (a)(l  HA)  and 
(b)(1);  49  CFR  593  8.  delegations  of  authority 
at  49  CFR  1  50  and  501  8 

Issued  on  September  22.  1994 
William  A  Boehly, 

Associate  Administrator  for  Enforcement 
jFR  Doc  94-23872  Filed  9-26-94:  845  ami 
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(Docket  No.  94-76;  Notice  1) 

Notice  of  Receipt  of  Petition  for 
Decision  that  Nonconforming  1971  Iso 
Grifo  Lusso  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  .Administration,  DOT 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1971  Iso 
Grifo  Lusso  passenger  cars  are  eligible 
for  importation. 

SUMIilARV:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1971  Iso  Grifo 
Lusso  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  October  27.  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to;  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St.. 
SVV,  Washington.  IX:  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm). 
FOR  FURTHER  INFORIHATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 


§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safet\ 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
■  Santa  Ana.  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1971  Iso  Grifo  Lusso  passenger  cars  are 
eligible  for  importation  into  the  United 
States  The  vehicle  which  G&K  believes 
is  substantially  similar  is  the  1971  Iso 
Grifo  Lusso  that  was  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  its  manufacturer, 
Iso  Automotoveicoli.  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1971 
Iso  Grifo  Lus.so  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U. S.  certified  1971  Iso  Grifo 
Lusso,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  cl.ums  that 
the  non-U. S.  certified  1971  Iso  Grifo 
Lusso  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Stemdards  Nos.  102  Transmission 

Shift  Lever  Sequence 103 

Defrosting  and  Defogging  Systems.  105 
Hydraulic  Brake  Systems,  106  Brake 
Hoses,  107  Reflecting  Surfaces,  108 
Lamps.  Reflective  Devices  and 
Associated  Equipment.  109  Npiv 
Pneumatic  Tires.  110  Tire  Selection  and 
Rims.  Ill  Reaniew Mirrors,  113  Hood 
Latch  Systems,  116  Brake  ^luid.  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  Restraints.  203  Impact 


Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  208  Occupant  Crash 
Protection,  209  Seat  Belt  Assemblies, 
210  Seat  Belt  Assembly  Anchorages,  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps, 
212  Windshield  Retention,  and  301  Fuel 
System  Integrity. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  Ifens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  placement  of  a  hazard  symbol 
on  the  hazard  warning  signal  switch. 
Standard  No.  114  Theft  Protection: 
installation  of  a  warning  device  to  be 
activated  when  the  key  is  left  in  the 
steering  lock  assembly  and  the  driver's 
door  is  opened. 

Standard  No.  1 15  Vehicle 
Identification  Number  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver.    . 
Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extend 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  22,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  94-23871  Filed  9-26-94;  8  45  am] 
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Denial  of  Motor  Vehicle  Petition 

This  notice  sets  forth  the  reasons  for 
denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 


Administration  (NHTSA)  under  Section 
30162  of  Chapter  301,  Title  49,  United 
States  Code  (formerly  Section  124  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  (the  Act)). 

Mr  Lawrence  J.  Hutchens,  an  attorney 
representing  Ms.  Gloria  Ody-Costello, 
petitioned  the  Administrator  of  NHTS.A 
with  respect  to  the  automatic 
transmission  dipstick  and  dipstick  tul)e 
on  all  1994  Mercury  Cougar  model 
vehicles.  The  petitioner  maintains  that 
when  the  subject  vehicle  is  brought  to 
a  sudden  stop,  transmission  fluid  spills 
out  of  the  dipstick  tube  and  ignites  on 
the  catalytic  converter  located  below  the 
tube.  The  petitioner  requests  that 
NHTSA  order  the  recall  of  all  1994 
Mercury  Cougars  for  the  installation  of 
a  clamp  to  be  installed  on  the  subject 
dipstick  to  retain  the  dipstick  in  the 
dipstick  tube  in  a  more  positive  manner 
and  "look  into"  relocating  or  increasing 
the  length  of  the  dipstick  tube. 

Mr.  Hutchens'  petition  specifically 
calls  for  the  recall  of  all  1994  Mercury 
Cougars  vehicles.  According  to  the 
Vehicle  Identification  Number  (VIN) 
provided  by  Mr.  Hutchens,  Ms.  Ody- 
Costello  owns  a  1993  Mercury  Cougar, 
which  is  equipped  with  an  automatic 
transmission  and  5.0  liter  V-8  engine. 
Mr.  Hutchens  states  in  his  letter  that  Ms. 
Ody-Costello  took  her  vehicle  into  a 
Ford  dealer  for  unspecified  transmission 
repairs.  When  the  vehicle  was  returned 
to  Ms.  Ody-Castello,  the  transmission 
dipstick  was  allegedly  not  pushed 
completely  into  the  top  of  the  dipstick 
tube,  which  left  the  top  of  the  dipstick 
tube  partially  open.  Also,  according  to 
Mr.  Hutchens,  this  condition  allowed 
automatic  transmission  fluid  to  spill 
onto  the  catalytic  converter  during 
sudden  braking  and  ignite.  There  is  no 
mention  of  any  damage  to  the  vehicle  as 
a  result  of  such  ignition.  As  the  vehicle 
owned  by  Ms.  Ody-Costello  is  actually 
a  1993  model,  this  model  was  also 
included  in  the  NHTSA  analysis. 

Mr.  Hutchens  suggests  three 
corrective  actions  in  his  letter: 

1.  Install  a  clamp  on  the  dipstick  tube 
to  hold  the  dipstick  in  a  more  positive 
manner. 

2.  Relocate  the  dipstick  tube,  so  that 
the  opening  of  the  tube  is  not  above  the 
catalytic  converter. 

3.  Increase  the  length  of  the  tube,  to 
raise  the  opening  of  the  tube  into  a 
higher  location  in  the  engine 
compartment. 

The  1993  and  1994  Mercury  Cougar 
are  available  with  two  engine  options, 
either  a  5.0  liter  V-8  or  a  3.8  liter  V- 
6.  Both  the  1993  and  1994  models  are 
equipped  with  the  same  dipstick  and 
have  the  same  dipstick  tube  location, 
regardless  of  engine  size.  The  dipstick 


tube  runs  upward  from  the  transmission 
to  a  location  near  the  rear  comer  of  the 
right  side  engine  valve  cover,  where  the 
dipstick  is  inserted  into  the  tube  The 
opening  of  the  tube  is  located  about  1 2 
inches  above  the  heat  shield  that 
surrounds  one  of  the  engines  catalytic 
converters. 

The  upper  end  of  the  dipstick  is  fitted 
with  a  metal  cap  that  fits  over  the  (op 
of  the  dipstick  tube.  This  cap  is  about 
V2  inch  deep.  Inside  the  cap  and 
extending  about  Va  inch  from  the 
opening  of  the  cap  is  a  rubber  seal  thai 
closes  the  opening  of  the  dipstick  tube. 
This  seal  is  basically  a  rubber  plug  thai 
fits  snugly  into  the  opening  The  plug 
portion  is  tapered  for  the  first  '/,  inch 
to  facilitate  its  entry  into  the  opening  of 
the  tube.  According  to  Ford  Motor 
Company  (Ford),  when  the  dipstick  is 
inserted  into  the  dipstick  tube  properly, 
so  that  the  metal  cap  seats  over  the  end 
of  the  tube,  the  rubber  plug  will  provide 
a  seal  that  will  prevent  any  transmission 
Huid  from  spilling  from  the  tube  under 
all  foreseeable  driving  conditions, 
including  sudden  or  panic  stops. 
Instructions  in  the  Cougar  owner  s 
manual,  contained  in  the  glove 
compartment  of  all  new  vehicles,  advise 
the  owner  to  make  sure  the  dipstick  is 
fully  seated  when  checking 
transmission  fluid.  The  owner  s  manual 
also  warns  against  overfilling  of  the 
transmission  and  instructs  the  owner  to 
have  any  excess  fluid  removed  from  the 
transmission  if  the  fluid  ever  exceeds 
the  recommended  level. 

A  search  of  the  Office  of  Defei:ts 
Investigation's  (ODI)  consumer 
complaint  file  disclosed  no  other  reports 
of  fluid  spilling  from  the  automatic 
transmission  dipstick  tube  in  either 
1993  or  1994  Mercury  Cougars  As  the 
automatic  transmission  dipstick  in  the 
1993  and  1994  Cougar  is  identical  or 
very  similar  to  the  dipstick  is  most  other 
Fords  products,  a  search  of  ODIs 
consumer  complaint  file  was  also 
conducted  involving  all  Ford  vehicles 
from  1990  through  1994.  Again,  no 
complaints  of  transmission  fluid 
spilling  from  the  automatic  transmission 
dipstick  tubes  were  located  Ford  was 
also  contacted  and  reported  that  Ms. 
Ody-Costello's  complaint  was  the  only 
one  it  has  received  involving  the  subject 
transmission  dipstick. 

Mr.  John  R.  Jackson,  represented  by 
Mr.  Hutchens  as  an  expert  witness,  was 
retained  by  Mr.  Hutchens  to  inspect  the 
Ody-Costello  vehicle.  According  to  Mr 
Jackson's  report,  a  one-page  letter,  when 
he  first  inspected  the  Ody-Costello 
vehicle,  the  transmission  was  overHlltd 
In  spite  of  this  overfilled  condition, 
when  Mr.  Jackson  examined  the 
underside  of  the  vehicle  and  the  area 
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surrounding  th«  iransiui^Mon  dipstick 
tube,  be  reported  that  there  was  no 
evidence  that  any  oil  had  spilled  or  was 
spilling  from  the  dipstick  tube.  With  the 
transmission  in  the  overfilled  condition, 
the  owner  pulled  the  dipstick  out.  so 
that  the  opening  of  the  dipstick  tube 
was  "partially"  open.  When  the  vehicle 
was  brought  to  two  sudden  stops  in  this 
condition,  transmission  fluid  reportedly 
spilled  from  the  dipstick  tube  on  both 
occasions  and  was  ignited  by  the 
exhaust  system.  This  test  was  repeated 
two  more  times,  after  the  excess 
transmission  fluid  was  removed  (with 
the  dipstick  tube  still  partially  open), 
with  the  same  result. 

After  the  four  previously  described 
tests,  a  final  test  was  conducted. 
According  to  Mr.  Jackson's  report,  "the 
dipstick  was  then  properly  installed  and 
the  test  repeated."  In  the  final  test,  there 
was  no  ignition,  although  Mr.  Jackson 
did  report  that  there  were  "several  spots 
of  fluid  along  that  path  traveled  by  the 
decelerating  vehicle.  Mr.  Jackson  did 
not  explain  in  his  report,  whether  these 
spots  could  have  come  from  residual  oil 
that  had  possibly  leaked  during  the  four 
previous  tests,  when  the  dipstick  tube 
was  intentionally  left  partially  open,  nor 
did  he  indicate  that  the  vehicle  was 
inspected  for  the  presence  of  any 
residual  oil  or  that  the  area  around  and 
under  the  dipstick  tube  was  cleaned 
after  any  of  the  previous  tests.  There 
was  also  no  indication  in  the  report  that 
these  spots  were  verified  actually  to  be 
transmission  fluid  from  Ms.  Ody- 
Costello'8  vehicle. 

Ms.  Ody-Costello  also  demonstrated 
the  problem  for  Mr.  David  Horowritz.  the 
host  of  a  syndicated  television  show, 
that  deals  with  consumer  issues.  During 
the  test  conducted  for  Mr.  Horowitz,  the 
transmission  dipstick  also  was  not 
seated  into  the  transmission  dipstick 
tube.  This  condition  resulted  in  a  partial 
opening  of  the  dipstick  tube,  although 
this  fact  was  not  mentioned  by  Mr. 
Horowitz  in  his  broadcast  (Mr. 
ftutchens  submitted  a  video  tape  of  the 
segment  of  Mr.  Horowitz's  show  dealing 
with  the  Ody-Costello  vehicle). 

In  an  effort  to  better  understand 
petitioner's  allegations  and  particularly 
to  verify  Mr.  Jackson's  testing,  ODI 
conducted  an  informal  test  program 
involving  four  1993/1994  Mercury 
Cougar  vehicles. 

AU  four  vehicles  were  randomly 
selected  from  the  inventory  of  two  large 
metropolitan  dealership.  Two  were  new 
vehicles  with  less  than  50  miles  , 

recorded  on  the  odometer  and  two  were 
used  vehicles.  The  vehicles  were  first 
inspected  both  in  the  engine 
compartment  and  under  the  vehicle  for 
any  evidence  of  oil  spillage  from  the 


transmission  dipstick  tube.  None  of  the 
vehicles  showed  any  signs  of  oil  leakage 
or  spillage  and  were  clean  and  free  from 
any  oil  residue  in  the  area  beneath  and 
surrounding  the  transmission  dipstick 
tube.  All  four  vehicles  were  then  driven 
for  approximately  30  minutes  to  bring 
the  transmission  up  to  normal  operating 
temperature.  Each  vehicle  was  then 
inspected  and  the  transmission  fiuid 
levels  checked  according  to  the 
manufacturer's  instructions  from  the 
vehicle  owner's  manual.  The  dipstick 
has  a  crosshatched  area,  not  quite  V« 
inches  long,  near  its  lower  extremity. 
The  manufacturer  recommends  that  the 
fluid  level  fall  within  this  area  when  the 
transmission  fluid  is  at  operating 
temperature.  The  fluid  level  in  all  four 
vehicles  fell  within  V»  inch  of  the 
uppermost  limit  of  the  crosshatched 
area  of  the  dipstick.  All  were  topped  off 
as  necessary  to  bring  the  fluid  level  to 
the  top  of  the  crosshatched  area.  It  is 
also  noted  that  there  is  a  warning 
stamped  into  the  dipstick  immediately 
above  the  crosshatched  area  reading 
"DONTADD." 

With  the  transmission  dipsticks  in 
place  and  seated  into  the  dipstick  tube 
according  to  the  manufacturer's 
instructions,  the  uppermost  area  of  the 
transmission  dipstick  tube,  from  3 
inches  below  the  opening  of  the  tube, 
was  next  loosely  wrapped  with  paper 
toweling.  This  wTap  extended  above  the 
top  of  the  tube  and  around  the  handle 
portion  of  the  dipstick  above  the  cup 
containing  the  dipstick  tube  seal.  The 
toweling  was  retained  in  position  with 
masking  tape. 

Each  vehicle  was  then  driven  for 
approximately  15  miles  in  stop  and  go 
traffic  and  for  a  second  15  miles  at 
highway  spjeeds  of  55  to  65  mph.  The 
vehicles  were  then  subjected  to  braking 
in  a  large,  level  p>arking  lot.  The  asphalt 
surface  of  the  lot  was  dry  and  the 
ambient  temperature  was  87  degrees  F. 
Each  vehicle  was  driven  along  a  straight 
path  and  brought  up  to  a  speed  of  50 
mph,  at  which  time  the  brakes  were 
applied  as  firmly  as  possibly,  bringing 
the  vehicle  to  a  sudden  panic-type  stop. 
(Although  the  test  vehicles  were  not 
equipped  with  anti-lock  brakes,  as  was 
the  Ody-Costello  vehicle,  the 
deceleration  was  so  severe  that  the 
valence  panel  under  the  front  bumper  of 
the  test  vehicles  contacted  the  road 
surface  during  four  of  the  test  stops.) 
This  was  repeated  three  times  with  each 
vehicle.  After  each  of  the  three  tests  of 
,  each  vehicle,  the  area  underhood  and 
under  the  vehicle  was  inspected  for  any 
evidence  of  fluid  spillage.  Each  time, 
the  paper  toweling  was  removed  and 
replaced  with  fresh  toweling  prior  to  the 
next  test. 


NHTSA  found  no  evidence  of  any 
transmission  fluid  escaping  from  any  of 
the  dipstick  tubes  in  any  of  the  12 
braking  tests  nor  any  of  the  "stop  and 
go  "  or  highway  tests.  There  were  no  oil 
spots  on  the  testing  surface,  nor  any 
evidence  of  any  oil  on  any  of  the  paper 
towels  used  around  the  dipstick  tubes. 

ODI  maintains  a  library  of  owner's 
manuals  for  all  passenger  vehicles  sold 
in  the  United  States.  Currently,  the 
manuals  cover  all  model  years  from 
1989  through  1994.  These  manuals  were 
reviewed  and  no  passenger  vehicle  was 
located  that  was  fitted  with  any  original 
equipment  device  or  clamp  to  retain  the 
transmission  dipstick  into  the  dipstick 
tube.  In  addition,  almost  all 
transmission  dipsticks  are  located  near 
the  rear  of  the  engine  compartment  on 
the  passenger  side.  In  all  cases  where 
the  vehicles  are  equipped  with  either  V- 
8  or  V-6  engines,  this  places  the 
opening  of  the  dipstick  tube  above  the 
exhaust  manifold  and  exhaust  pipe  for 
the  right  bank  of  cylinders.  Although  a 
few  vehicles  were  located  with  the 
transmission  dipstick  tube  opening 
located  a  few  inches  higher  than  the 
subject  Cougars,  the  height  of  the 
opening  of  the  Cougar  dipstick  tube  is 
typical. 

There  has  been  one  safety  recall 
involving  a  transmission  dipstick  (recall 
#93V016).  This  recall  involved  1988 
through  1990  full-sized  Chevrolet 
trucks.  It  was  determined  that  when 
these  vehicles  were  towing  heavy 
trailers  in  overdrive,  pressure  could 
build  up  in  the  automatic  transmission 
and  transmission  fiuid  would  be  forced 
from  the  transmission  dipstick  tube.  A 
special  dipstick  was  supplied  to  owners 
with  a  locking  seal.  There  is  no 
evidence  to  indicate  that  pressure  build 
up  occurs  in  the  subject  Cougar 
vehicles. 

The  construction  of  the  Cougar 
dipstick  «ind  the  method  used  to  seal  the 
top  of  the  dipstick  tube  with  the 
dipstick  are  also  typical  of  peer 
vehicles.  Dipsticks  were  examined  for 
several  model  vehicles  manufactured  by 
Chrysler  and  General  Motors,  and  the 
dipsticks  and  seals  were  all  found  to  be 
of  the  same  style  and  very  similar  in 
both  construction  and  design.  The 
location  and  the  method  by  which  the 
dipstick  is  inserted  into  the 
transmission  tube  are  also  very  similar. 

The  petitioner's  primary  request 
("suggestion")  is  that  the  agency  require 
the  manufacturer  to  install  a  clamp  to 
hold  the  dipstick  into  the  dipstick  tube 
in  a  more  positive  manner.  "This 
suggestion  implies  that  the  petitioner 
recognizes  that  if  the  dipstick  is  seated 
into  the  dipstick  tube  according  to  the 
manufacturer's  recommendations,  no 


fluid  will  escape.  The  petitioner  also 
suggests  that  NHTSA  might  want  to  look 
into  the  possibility  of  raising  or 
relocating  the  dipstick  tube  so  that  if  the 
dipstick  is  not  properly  installed  into 
the  dipstick  tube,  transmission  fluid 
will  be  less  likely  to  escape  or  come  in 
contact  with  exhaust  system 
components. 

Both  ODI  and  the  manufacturer  have 
searched  their  files  and  the  petitioner's 
reported  incident  is  the  only  recorded 
occurrence  that  has  been  located.  The 
petitioner  states  that  the  problem 
originally  occurred  when  a  dipstick  was 
improperly  installed  by  a  mechanic  in  a 
Ford  dealership,  after  transmission 
repairs.  The  dipstick  is  not  in  a  unique 
location,  nor  does  proper  insertion  of 
the  dipstick  appear  to  be  difficult,  even  . 
for  owners  that  are  not  mechanically 
inclined.  It  appears  that  the  dipstick 
was  inadvertently  left  loose,  or  not  fully 
seated  after  repairs.  In  order  to  duplicate 
the  original  incident,  the  petitioner  has 
had  to  leave  the  dipstick  unseated,  so 
that  the  opening  of  the  dipstick  tube  is 
partially  open.  The  Ford  dipstick  tube 
height  is  typical  of  peer  vehicles.  In  fact, 
most  vehicles  on  the  road  have  their 
transmission  dipsticks  in  similar 
locations  and  also  seal  the  top  of  the 
transmission  dipstick  tube  with  a  rubber 
seal  located  on  the  dipstick. 

In  summary,  a  review  of  all  the 
pertinent  information  leads  to  the 
following  conclusions: 

1.  The  petitioner's  allegation  appears 
to  be  an  isolated  incident. 

2.  The  alleged  problem  appears  to  be 
the  result  of  improper  maintenance  and 
repair,  rather  than  a  manufacturing 
defect. 

3.  The  Cougar  transmission  dipstick, 
dipstick  tube,  and  sealing  system  are 
typical  of  other  peer  vehicles. 

4.  If  an  owner  uses  reasonable  care 
and  follows  the  manufacturer's 
instructions  in  the  vehicle's  owner 
manual,  the  seal  on  the  transmission 
dipstick  will  prevent  spillage  or  escape 
of  transmission  fluid. 

5.  There  is  no  evidence  that  the 
transmission  dipstick  will  not  stay  in 
place  once  properly  inserted  into  the 
tube.  However,  the  dipstick  could  be  left 
loose  by  an  inattentive  owner  or 
mechanic,  regardless  of  the  presence  of 
a  retaining  device. 

In  consideration  of  the  available 
information,  it  is  concluded  that  there  is 
not  a  reasonable  possibility  that  an 
order  concerning  the  notification  and 
remedy  of  a  safety-related  defect  in 
relation  to  the  petitioner's  allegations 
would  be  issued  at  the  conclusion  of  an 
investigation.  Further  commitment  of 
resources  to  determine  whether  a  safety- 
related  defect  trend  exists  does  not 


appear  to  be  warranted.  Therefore,  the 
petition  is  denied. 

Authority:  49  U.S.C.  30162:  delegations  of 
authority  at  49  CFR  1.50  and  501.8 

Issued  on:  September  22,  1994. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  94-23870  Filed  9-2&-94:  8:45  ami 

BILUNG  COOe  4»10-6»-M 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Number  140-01) 

Federal  Law  Enforcement  Training 
Center;  Authority  Delegation 

Dated:  September  20, 1994. 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  vested  by  31  U.S.C.  321  fb) 
and  the  Government  Employees 
Training  Act  (5  U.S.C.  4101-4118),  as 
implemented  by  Executive  Order  11348 
of  April  20,  1967,  the  Federal  Law 
Enforcement  Training  Center  (FLETC), 
as  a  bureau  within  the  Department  with 
a  Director  as  the  bureau  head,  shall 
provide  interagency  training  facilities 
and  programs. 

2.  The  Functions  of  the  FLETC  shaJi 
be  to: 

a.  Provide  training  to  participating 
Federal  organization  personnel  and 
serve  as  an  interagency  law  enforcement 
training  center  for  Federal  agencies  as 
well  as  an  intergovernmental  law 
enforcement  training  organization  for 
State,  local  and  international  agencies, 
and  private  security  personnel; 

b.  Provide  the  facilities,  equipment, 
and  support  services  necessary  for 
conducting  basic  and  advanced  training 
for  law  enforcement  personnel, 
including  food,  lodging,  recreation 
programs  and  administrative  services 
for  students; 

c.  Provide  support,  administrative, 
and  training  personnel  for  common 
training  programs  to: 

(1)  Consolidate  requirements  of 
participating  agencies  and  develop 
training  curricula; 

(2)  Develop  course  content  and 
instructional  methodologies  to  ensure 
that  materials  are  designed  to  meet 
objectives;  and 

(3)  Instruct  and  evaluate  students; 

d.  Conduct  research  in  law 
enforcement  training  methods  and 
curriculiun  content  to  maintain  state-of- 
the-art  expertise  in  adult  learning 
methodology;  and 

e.  Provide  advice  and  technical 
assistance  to  the  participating 
organizations,  State  and  local  law 
enforcement  organizations,  and 


international  organizations  in 
determining  their  needs  for  law 
enforcement  training,  in  developing 
curriculum  and  course  content,  and  in 
teaching  methods  and  techniques  for  the 
advanced  training  which  they  provide  at 
the  FLETC. 

3.  The  Director.  FLETC,  shall  provide: 

a.  Executive  direction  and  overall 
management  to  the  FLETC's  training 
sites,  programs  and  support  activities 
while  ensuring  that  organizational 
program  goals  and  priorities  are 
administered  in  the  most  sound, 
effective,  efficient,  and  economical 
fashion; 

b.  Impetus  for  establishing  and 
monitoring  long-range  and  strategic 
FLETC  plans  and  goals; 

c.  Overall  managerial  direction  for  the 
effective  and  efficient  performance  of 
the  functions  of  the  FLETC,  including 
evaluation  of  students  and  removal  of 
students  from  training  for  such  matters 
as  deficiency  in  training,  health,  or 
conduct;  and 

d.  Advice  to  the  Under  Secretary 
(Enforcement)  and  Assistant  Secretary 
(Enforcement)  relative  to  executive  level 
policy  and  program  administration  of 
Federal  law  enforcement  activities. 

4.  The  Director,  FLETC,  shall  hove  the 
authority  to: 

a.  Appoint  uniformed  personnel  as 
special  policemen; 

b.  Make  all  rules  and  regulations;  and 

c.  Aimex  to  such  rules  and  regulations 
such  reasonable  penalties  (not  to  exceed 
those  prescribed  in  40  U.S.C.  318[c))  as 
will  ensure  their  enforcement  for  the 
protection  of  persons  and  property  at 
the  Federal  Law  Enforcement  Training 
Centers,  Brunswick,  Georgia,  and 
Artesia,  New  Mexico,  and  such  other 
FLETC  sites  as  may  be  appropriate.  This 
authority  shall  be  exercised  in 
accordance  with  the  Act  of  June  1, 1948. 
as  amended  (62  Stat.  281;  40  U.S.C 
318-318(cl). 

5.  FLETC  Operations.  The  Department 
of  the  Treasury  is  the  executive  agency 
for  operating  the  FLETC  and  senes  as 
the  established  point  of  authority  for 
implementation  of  Federal  regulations 
and  policies  having  govemmentwide 
application.  Within  this  concept: 

a.  All  employees  of  the  FLETC  staff 
will  either  be  appointed  under  the 
authority  of  the  Secretary  of  the 
Treasury  and  shall  be  employees  of  the 
Department  of  the  Treasury,  or  they  will 
be  detailed  from  their  respiective 
agencies  for  a  specific  period  of  time  lo 
the  FLETC;  and 

b.  FLETC  operations  will  be  financed 
by  separate  appropriations  to  the 
Department  of  the  Treasury  to  be  used 
to  pay  costs  of  salaries,  equipment,  and 
other  expenses. 
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6.  Cancellation.  Treasury  Order  140- 
01.  "Federal  Law  Enforcement  Training 
Center",  dated  January  13.  1987.  is 
superseded. 
Iloyd  B«ntoen, 
Secretary  of  the  Treasury. 
IFR  Doc.  94-23868  Filed  9-2&-94.  8  45  ami 

BILLIMQ  COOC  4«10-M-# 

Office  of  Tfirlft  Supervision 

Cobb  Federal  Savings  Association, 
Marietta,  GA;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act.  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Cobb  Federal  Savings 
Association.  Marietta.  Georgia 
(  "Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  12.  1994. 

Dated:  Septemt>er  21.  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  Whits, 
Corporate  Technician. 
IFR  Doc.  94-23850  Filed  9-26-94:  8:45  am) 
WLLINO  COOC  •72^-01-41 


Dryades  Savings  and  Loan 
Association,  a  Federal  Association, 
New  Orleans,  LA;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Dryades  Savings  and  Loan 
Association.  A  Federal  Association. 
New  Orleans.  Louisiana 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  8.  1994. 

Dated:  September  21.  1994. 

By  the  OfTice  of  Thrift  Supervision 
Kimberly  M.  White. 
Corporate  Technician. 
jFR  Doc.  94-23853  Filed  9-26-94.  8:45  am] 

BILLINO  COOC  SrjO-OI-M 


Hollywood  Federal  Savings  Bank. 
Hollywood,  FL;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Sutxiivision  (C)  of  Section  5(d)(2)  of  liie 
Home  Owners'  Loan  Act.  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 


Resolution  Trust  Corporation  as 
Conservator  Hollywood  Federal  Savings 
Bank,  Hollywood,  Florida 
("Association"),  with  the  Resolution 
"Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  19,  1994. 

Dated:  September  21, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc  94-23849  Filed  9-26-94;  8:45  am) 

WLUNQ  COOE  S72P-01-M 


Oak  Tree  Federal  Savings  Bank,  New 
Orleans,  LA;  Repiacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  Section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Oak  Tree  Federal  Savings 
Bank,  New  Orleans,  Louisiana 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  August  26,  1994. 

Dated:  September  21.  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician 
[FR  Doc.  94-23852  Filed  9-26-94:  8:45  am) 

MLUNO  COOC  (720-01 -M 


Second  National  Federal  Savings 
Association,  Salisbury,  MD; 
Replacement  of  Conservator  With  a 
Receiver 

Notice  IS  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  Owners'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Second  National  Federal 
Savings  Association.  Salisbury. 
Maryland  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  16.  1994. 

Dated:  September  21. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-23854  Filed  9-26-94;  845  am] 

BILUNO  COOC  (TIO-OI-M 


Western  Federal  Savings  Bank,  Marina 
cM  Ray,  CA;  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 


Subdivision  (C)  of  section  5(d)(2)  of  the 
Home  OwTiers'  Loan  Act,  the  Office  of 
Thrift  Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Western  Federal  Savings 
Bank,  Marina  del  Rey.  California 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  8,  1994. 

Dated:  September  21. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White., 
Corporate  Technician. 
IFR  Doc  94-23851  Filed  9-26-94,  8:45  am) 
BILLING  COOE  e720-01-M 


(AC-58;  OTS  No.  06420] 

Cecil  Federal  Savings  Bank.  Elkton, 
MD;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
September  12.  1994.  the  Deputy 
Assistant  Director.  Corporate  Activities 
Division.  Office  of  Thrift  Supervision,  or 
her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Cecil  Federal  Savings 
Bank.  Elkton.  Maryland,  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Information  Services 
Division.  Office  of  Thrift  Supervision. 
1700  G  Street.  N.W.,  Washington,  DC. 
20552,  and  the  Southeast  Regional 
Office,  Office  of  Thrift  Supervision, 
1475  Peachtree  Street,  NE,  Atlanta, 
Georgia  30309. 

Dated  September  21. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc.  94-23847  Filed  9-26-94;  8:45  am) 

BILLING  CODE  672O-01-M 


[AC-56;  OTS  No.  02518] 

First  Federal  FSB,  Hutchinson   MN: 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  August 
12, 1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  FSB.  Hutchinson.  Minnesota,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1700  G  Street.  NW., 
Washington.  DC  20552.  and  the 
Midwest  Regional  Office.  Office  of 
Thrift  Supervision.  122  W.  John 


Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039. 

Dated:  September  21, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Dot.  94-23845  Filed  9-2f^-94;  8.45  ami 
BU.UNG  OOOE  C72(M>1-M 

[AC-67;  OTS  Nos.  H-2017  and  05329] 

Home  Financial  Corporation.  M  H.C., 
Hollywood,  FL;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  August 
15, 1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Home 
Financial  Corporation,  M.H.C., 
Hollywood,  Florida,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Tlirift  Supervision,  1 700  G 
Street.  NW.,  Washington,  DC  20552,  and 
the  Southeast  Regional  Office.  Office  of 
Thrift  Supervision,  1475  Peachtree 
.Street,  NE.  Atlanta,  Georgia  30309. 


Dated:  September  21, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-23846  Filed  9-26-94;  8:45  ami 
BILUNG  COOE  6720-01-41 


tAC--53;  OTS  No.  04521] 

Sulphur  Sprif>gs  Loan  ana  Building 
Association,  Sulphur  Springs,  TX; 
Approval  of  Conversion  Application: 
Correction 

In  notice  document  relating  to  the 
approval  of  the  conversion  application 
of  the  Sulphur  Springs  Loan  and 
Building  Association,  Sulphur  Springs, 
TX,  dated  August  17,  1994,  and 
published  at  59  FR  43381,  August  23, 
1994,  OTS  No.  00707  was  incorrectly 
carried  in  the  heading.  The  correct  OTS 
No.  is  "04521"  as  set  forth  above. 

Dated:  September  22, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-23844  Filed  9-26-94;  8:45  am] 
BILUNG  COOE  CTaO-OI-M 


•AC  *9  OTS  Mo.  05329] 

First  Federal  Savings  and  Loan 
Association  of  Sytacauga,  Sylacauga, 
AL;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
September  16,  1994,  the  Deputy 
Assistant  Director,  Corporate  Activities 
Division.  Office  of  Thrift  Supervision,  or 
her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings  and 
Loan  Association  of  Sylacauga, 
Sylacauga,  Alabama,  to  convert  to  the 
stock  form  of  organization.  Copies  of  th« 
application  are  available  for  inspection 
at  the  information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552,  and 
the  Southeast  Regional  Office.  Office  of 
Thrift  Supervision,  1475  Peachtree 
Street,  NE.,  Atlanta,  Georgia  30309. 

Dated:  September  21, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While. 
Corporate  Technician. 

IFR  Doc  94-23848  Filed  9-26-94;  8:45  am] 
BILLMG  COOC  «72(M>*-M 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59.  No.  186 

Tuesday.  September  27.  1994 


This  sectKXi  of  the  FEDERAL  REGISTER 
contains  notices  ol  meetings  published  under 
the  "Govefnment  in  ft>e  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  562b(e)(3) 


FEDERAL  MINE  SAFETY  ANO  HEALTH  REVIEW 

COMMISSION 

TIME  ANO  DATE:  10:00  am..  Thursday. 

Stjptfiiilxjr  29.  1994. 

PLACE:  Room  600. 1730  K  Street.  N.W.. 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Steel  Branch  Mining.  Docket  No.  WEVA 
92-953  (Continuation  of  consideration  of 
issues  which  include  whether  the  judge 
correctly  concluded  that  Steel  Branch  Mining 
violated  30  CF  R.  §  77  404(a).  and  that  the 
violation  was  significant  and  substantial,  and 
whether  the  judge  assessed  an  appropriate 
civil  penalty.) 

2.  Dri7/ex.  Inc  .  Docket  No  SE  92-1 30-M 
(Issues  include  whether  the  judge  correctly 
concluded  that  Drillex's  operation  was 
subject  to  Mine  Act  jurisdiction  ) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  C.F.R 
§  2706.150(a)(3)  and  §  2706  160(d) 

CONTACT  PERSON  FOR  MORE  INFO:  lean 
Ellen  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/800-677-8339  Toll  Free. 

Dated  September  22.  1994. 
leaji  H.  Ellen. 
Chief  Docket  Clerk. 
|FR  Doc.  94-24031  Filed  9-23-94.  3:41  pml 

BILLIMO  COOC  (TIS-OI-M 


INTER-AMERICAN  FOUNDATION  BOARD 

MEETING 

TIME  AND  DATE:  October  4.  1994.  1 1  30 

a.m. -3  00  p.m. 

PLACE:  901  N.  Stuart  Street.  Tenth  Floor. 

Arlington.  Virginia  22203. 

STATUS:  OpeiT except  for  the  portions 

specified  as  closed  session  as  provided 

in  22  CFR  part  1004.4(b). 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  April  19. 
1994.  Meeting  of  the  Board  of  Directors 

2  President's  Report. 

3.  Staff  Program  Presentations. 

4  Amendment  of  Board  Bylaws. 

5.  Executive  Session  to  Discuss  Personnel 
Issues  (closed) 


6.  Audit  Committee  Rejx)rt. 

7.  Program  Allocations  by  Country- 

8  Old  Business. 

9  New  Busines<; 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Adolfo  A.  Franco.  Secretary  to  the  Board 
of  Directors.  (703)  841-3894. 

Dated:  September  26,  1994 
Adolfo  A.  Franco, 
Sunshine  Act  Officer 
|FR  Doc.  94-23918  Filed  9-22-94;  4:58  pmj 

BILUNO  COOC  7025-01 -M 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors:  Audit  and 
Appropriations  Committee  Meeting 
TIME  ANO  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  Audit 
and  Appropriations  Committee  will 
meet  on  September  30.  1994.  The 
meeting  will  commence  at  9:00  a.m. 
PLACE:  Legal  Services  Corporation.  750 
First  Street.  N.E..  Board  Room.  11th 
Floor.  Washington.  DC.  20002.  (202) 
336-8800. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  August  5-6. 
1994  Meeting. 

3.  President's  Report 

4.  Review  of  Budget  and  Expanses  for  the 
Period  Ending  August  31.  1994 

5.  Consider  and  Act  on  the  Consolidated 
Operating  Budget  for  Fiscal  Year  1995, 
Including  the  Preliminary  Allocation  of 
Fiscal  Year  1994  Fund  Balances. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Bat-,  (202)  336-8800. 

I'pon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  September  22.  1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

(FR  Doc  94-23929  Filed  9-23-94;  9:15  am] 
BILUNO  COOC  70S0-01-M 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors;  Provision  for  the 

Delivery  of  Legal  Services  Committee 

Meeting 

TIME  ANO  DATE:  The  Legal  Services 

Corporation  Board  of  Directors 


Provision  for  the  Delivery  of  Legal 

Ser\'ices  Committee  will  meet  on 

September  30.  1994.  The  meeting  will 

commence  at  2:30  p.m. 

PLACE:  Legal  Services  Corporation.  750 

First  Street.  N.E..  BOARD  ROOM,  11th 

Floor.  Washington.  DC.  20002.  (202) 

336-8800 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  July  15. 1994 
Meeting. 

3.  President's  Report. 

4.  Consideration  of  Status  Report  on  Issues 
Related  to  Performance  Evaluation  and 
Program  Improvement. 

6.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-^800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disabihty  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  September  22. 1994. 
Patricia  D.  Batie, 

Corporate  Secretary. 

(FR  Doc.  94-23930  Filed  9-23-94;  8:45  am] 

BILLING  COOC  7050-0 1-M 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors  meeting 
TIME  AND  DATE:  The  Legal  Ser\  ices 
Corporation  Board  of  Directors  will 
meet  on  October  1.  1994.  The  meeting 
will  commence  at  9:00  a.m. 

PLACE:  Legal  Services  Corporation.  750 
First  Street.  NE..  Board  Room.  11th 
Floor.  Washington.  DC  20002.  (202) 
336-8800. 

STATUS  OF  MEETING:  Oper}.  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consult  with  the 
President  and  General  Counsel  on  the 
matter  of  Wilkinson  v.  LSC.  Further,  the 
Board  will  be  briefed  by  the  Inspector 
General  on  Office  of  the  Inspector 
General  Activities.^  The  closing  will  be 


authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  {5 
U.S.C.  Sections  552b(c)(10)l,  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R.  Section 
1622.5(h)I.  The  closing  will  be  certified 
by  the  Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  "'50  First  Street. 
NE.,  Washington.  DC  20002,  in  its 
eleventh  floor  reception  area,  and  will 
other\vise  be  available  upon  request. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  ]uly  16, 1994 

Meeting. 

3.  Approval  of  Minutes  of  July  16. 1994 

Executive  Session. 

4.  Chairman's  and  Members'  Reports. 

5.  President's  Report. 

6.  Consider  and  Act  on  Operations  and 

Regulations  Committee  Report. 

a.  Consider  and  Act  on  Committee 
Recuminendation  Regarding  Proposed 
Changes  to  Part  1607  of  the  Corporation  s 
Regulations. 

b.  Ratification  of  Notalional  Vote  Taken 
September  19-20, 1994.  Approving 
Withdrawal  of  Proposed  Changes  to  Part 
1602  of  the  Corporation's  Regulations  As 
Published  in  the  Federal  Regf&ier  on 
October  13, 1994. 

OPEN  SESSION:  (Continued) 

7.  Consider  and  Act  on  Provision  for  the 

Deliverj-  of  Legal  Services  Committee 
Report. 

8.  Consider  and  Act  on  Audit  and 

Appropriations  Committee  Report. 

a.  Consider  and  Act  on  the  Consolidated 
Operating  Budget  for  Fiscal  Year  1995. 
Including  the  Preliminary'  Allocation  of 
Fiscal  Year  1994  Fund  Balances. 

b.  Consider  and  Act  on  Proposed  Fiscal 
Year  1996  Budget  Mark  and  Allocation 
of  Funds  to  Specific  Line  Items.  New 
Initiatives,  and  Management  and 
Administration. 

9.  Inspector  General's  Report 

10.  Public  Comment. 

CLOSED  SESSION: 

11.  Briefing  of  Board  by  the  Inspector  General 

on  Oifice  of  the  Inspector  General 
Activities. 

12.  Consult  with  the  President  and  General 

Counsel  on  the  Matter  of  Wilkinson  v. 
LSC. 

OPEN  SESSION:  (Resumed) 

13.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 


'  BrieHngs  do  not  constitute  "meetings"  as 
defined  by  the  Covemnient  in  the  Sunshine  Act. 


Notice  of  this  briefing  is  being  provided  solely  as 
a  courlmy  lo  the  public. 


accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disabihty  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  issued:  September  22, 1994. 
Patricia  O.  Batie, 
Corporate  Secretary. 

(FR  Doc.  94-23931  Filed  &-23-94;  9:15  am) 
BtLUNS  COOC  7e9»-0t-M 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors:  Operations  and 
Regulations  Committee  Meeting 
TIME  AND  DATE:  The  Legal  Sennces 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  meet  on  September  30,  1994.  The 
meeting  will  commence  at  1:30  p.m. 
PLACE:  Legal  Services  Corporation,  750 
First  Street,  N.E.,  Conference  Room, 
10th  Floor,  Washington,  D.C  20002, 
(202)  336-8800. 
STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 
OPEN  SESSION: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  September  16- 
17,  1994  Meeting. 

3.  Executive  Vice  President's  Report. 

4.  Consider  and  Act  on  Proposed  Changes 
to  Part  1607  of  the  Corporation  s  Regulations. 

5.  Consider  and  Act  on  Proposed  Changes 
to  Part  1610  of  the  Corporation')!  Regulations. 

6.  Public  Comment. 

7.  Consider  and  Act  on  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie,  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  fo 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disabihtv  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  issued:  Septe.Tiber  22, 1964. 
Patricia  D.  Batie, 
Corporate  Secretary. 
IFR  Doc.  94-23932  Filed  9-23-94:  9:15  am) 

BILUNG  COOC  70S(M)1-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  September  26,  October 

3, 10,  and  17, 1994, 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Mar>land. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  September  26 

There  are  no  meetings  scheduled  for  the 
Week  of  September  26, 

Week  of  October  3 — Tentative 


There  are  no  meetings  scheduled  for  the 
Week  of  October  3. 

Week  of  October  10 — ^Tentative 
Thursday,  October  13 
9:00  8.m. 
AiTuTnation/Discussion  and  Vote  (Public 

Meeting) !  if  needed) 

Week  of  October  17— Tentative 
Thursday.  October  20 
10:00  a.m. 
Briefing  on  Medical  L'se  Program  and 

Meeting  with  Advisory  Conunittee  on 

Medical  Use  of  Isotopes  (ACML1)  (Publir 

Meeting) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (F*ublit 

Meeting)  (if  needed) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  a.-e  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— {301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1363. 

Dated:  September  23, 1994. 

Andrew  L.  Bates, 

Chief.  Operations  Branch.  Office  of  the 
Secretary. 

IFR  Doc  94-24015  Filed  9-23-94;  2:24  pml 

BILLING  COOC  7590-01-M 

UNITED  STATES  POSTAL  SERVICE 
Board  of  Governors;  Notice  of  Vote  to 
Close  Meeting 

By  telephone  vote,  a  majority  of  the 
members  contacted  and  voting,  the 
Board  of  Governors  voted  to  add  to  the 
agenda  of  its  meeting  closed  to  public 
observation  on  October  3.  1994,  in 
Seattle.  Washington,  consideration  of  an 
incentive  compensation  plan  (See  59  FR 
46084.  September  6.  1994). 

The  Board  determined  that  pursuant 
to  section  552b(c)(2)  of  title  5.  United 
States  Code,  and  section  7.3(b)  of  tit!c 
39,  Code  of  Federal  Regulations,  the 
discussion  of  this  matter  is  exempt  from 
the  open  meeting  requirement  of  the 
Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(b)l  because  it  is  likely  to 
disclose  information  relating  to  internal 
personnel  practices. 

The  Board  further  determined  that  the 
public  interest  did  not  require  that  the 
Board's  discussion  of  the  matter  be  open 
to  the  public. 

In  accordance  with  section  552b(f)(l) 
of  title  5.  United  States  Code,  and 
section  7.6(a)  of  title  39.  Code  of  Federal 
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Regulations,  the  General  Counsel  of  the 
United  States  Postal  Service  has 
certified  that  in  her  opinion  the  meeting 
may  properly  be  closed  to  public 
observation,  pursuant  to  section 
552b(c)(2)  of  title  5,  United  States  Code, 
and  section  7.3(b)  of  title  39.  Code  of 
Federal  Regulations. 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  for  the  Board,  David  F  Harris, 
at  (202) 268-4800. 
David  F.  Harris. 
Secretary 

(FR  Doc.  94-24029  Filed  9-23-94;  3:28  pml 
BILUNG  CCOC  mO-II-M 

SECURITIES  ANO  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  26.  1994. 

An  open  meeting  will  be  held  on 
Tuesday,  September  27.  1994.  at  2:30 
p.m..  in  Room  6059.  A  closed  meeting 
will  be  held  on  Tuesday,  September  27. 
1994.  following  the  open  meeting. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 


staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session,  and  determined  that  this  was 
the  earliest  practicable  time  to  provide 
notice  of  the  open  meeting. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
September,  27.  1994.  at  2:30  p.m.,  will 
be: 

1.  The  Conunission  willconsider  whether 
to  amend  Rule  10b— 10  and  adopt  Rule 

11  Acl-3  under  the  Securities  Exchange  Act 
of  1934  generally  requiring  disclosure  by 
broker- dealers  of  the  practice  of  pa^Tuent  for 
order  flow.  In  addition,  the  '  ommission  will 
consider  whether  to  delegate  the  authority  to 
grant  exemptions  from  Rule  11  Acl-3  to  the 
Director  of  the  Division  of  Market  Regulation. 
For  further  information,  please  contact  )ill  \V 
Ostergaard  at  (202)  942-0169. 

2.  The  Commission  will  consider  whether 
to  issue  a  release  prop>osing  and  soliciting 
comment  on  rule  15c5-l.  The  rule  would 
prohibit  a  market  maker  in  a  NASDAQ/NMS 
security  from  trading  for  its  own  account, 
directly  or  indirec:tly,  at  a  price  at  which  the 


market  maker  could  execute  a  customer  limit 
order  that  it  is  holding,  without  executing  the 
customer  limit  order  at  such  price  or  a  price 
more  favorable  to  the  customer,  under  the 
specific  terms  and  conditions  by  which  the 
order  is  accepted  by  the  market  maker.  There 
are  certain  itemized  exceptions  to  the  rule  as 
well  as  specific  provisions  governing  the  type 
of  orders  and  the  class  of  persons  eligible  for 
protection  under  the  rule.  For  further 
information,  please  contact  Scott  C.  Kursman 
at  (202)  942-0168 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday. 
September  27. 1994.  following  the  open 
meeting  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Institution  of  injunctive  actions. 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Settlement  of  injunctive  actions. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  September  23.  1994. 
Jonathan  G.  Katz, 
Secretary: 
(FR  Doc  94-23988  Filed  9-23-94;  12:47  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940549-4149] 

Computer  Systems  Laboratory 
Cooperative  Agreement  Program  -- 
Availabihty  of  Funds 

Correction 

In  notice  document  94-22759 
beginning  on  page  47304  in  the  issue  of 
Thursday.  September  15.  1994  make  the 
following  correction: 

On  page  47306.  in  the  second  column, 
under  the  paragraph  heading  Evaluation 
Criteria,  in  the  fifth  line  from  the 
bottom,  "19%"  should  read  "10%". 

BILUNG  CODE  1S05-01-O 


DEPARTMENT  OF  ENERGY 

Public  Meetings  on  National  Energy 
Policy 

Correction 

In  notice  document  94-21776 
begirming  on  page  45670  in  the  issue  of 
Friday,  September  2.  1994.  make  the 
following  correction: 

On  page  45671,  in  the  second  column, 
in  the  fourth  Hne.  after 
Hotline:"(615)214-2545."  should  read 
"(615)241-2545." 

BILUNG  CODE  150&41-O 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  510  and  522 

Animal  Drugs  Feeds;  and  Related 

Products;  Ketamine  Hydrochloride 
Injection,  USP 

Correction 

In  rule  document  94-20066  beginning 
on  page  41975  in  the  issue  of  Tuesday, 
August  16. 1994.  malce  the  following 
correction. 

§522.12223    [Corrected) 

On  page  41976,  in  the  third  column, 
in  amendatory  instruction  2.,  in  the 
second  line,  paragraph  "(c)"  should 
read  "(c)(1)". 

BILLING  COOE  150S-01-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94F-0257] 

Betz  Latx)ratories;  Filing  of  Food 
Additive  Petition 

Correction 

In  notice  document  94-20450 
appearing  on  page  42837  in  the  issue  of 
Friday,  August  19,  1994.  make  the 
following  correction: 

In  the  3d  column,  under 
SUPPLEMENTARY  INFORMATION,  m  the  2d 
paragraph,  in  the  13th  line  remove 
"Unsert  date  30  days  after  date  of 
publication  in  the  Federal  Register"  and 
insert  "September  19,  1994". 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 

[Regulations  No.  16] 
RIN  0960-AC22 

Supplemental  Security  Income  tor  tt>€ 
Aged,  Blind,  and  Disabled; 
Continuation  of  Benefits  and  Special 
Eligibility  for  Certain  Severely  Impaired 
Recipients  Who  Work 

Correction 

In  rule  document  94-19712  beginning 
on  page  41400  in  the  issue  of  Friday. 
August  12,  1994,  make  the  following 
corrections: 

1.  On  page  41401,  in  the  first  column, 
in  the  penultimate  Hne  insert  "2" 
between  "section"  and  "of 

§416.265    [Corrected] 

2.  On  page  41404.  in  §416.265.  m  the 
second  column,  in  paragraph  (d).  in  the 
third  line  from  the  bottom 
"§416.269(d)"  should  read 

"§416. 269(d))". 

§416.269    [Corrected] 

3.  On  the  same  page,  in  §416  269,  in 
the  third  column,  in  paragraph  (b)n)  in 
the  third  line  from  the  bottom  "van," 
was  misspelled. 

BILLING  CODE  1S0S-01-O 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  58  and  92 

[Docket  No.  R-94  1735;  FR  3716-1-01) 
RIN  2501-AB77 

HOME  Investment  Partnerships 
Program 

Correction 

In  rule  document  94-20866  appearing 
on  page  44258  in  the  issue  of  August  26, 
1994.  in  the  first  column,  line  3  under 
DATES,  the  effective  date  reads 
"October  26,  1994  through  June  ".  llie 
date  should  read  September  26,  1994 
through  June". 
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THE  PRESIDENT 
3CFR 

Presktontial  Determination  No.  94-46 
of  September  8. 1994 

ExtenbKMi  o(  tf>«  Exercise  of  Certain 
Authorities  Under  the  Trading  With  the 
Enemy  Act 

Correction 

The  billing  code  to  Presidential 
Determination  No.  94-46,  on  page 
47229  in  the  issue  of  Thursday. 
September  15,  1994  is  incorrect.  The 
correct  billing  code  should  have  read 
4810-31-M 
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Coast  Guard 

46  CFR  Parts  10  and  12 
Five-Year  Term  of  Validity  for  Certificates 
of  Registry  and  Merchant  Mariner's 
Documents;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10  and  12 
[CGD  91-211] 
RIN211S-AD92 

Five- Year  Term  of  Validity  for 
Certificates  of  Registry  and  Merchant 
Mariner's  Documents 

AGENCY:  Coast  Guard.  IX)T 
action:  Final  rule. 

SUMMARY:  This  rulemaking  establishes 
Coast  Guard  regulations  which 
implement  the  provisions  of  the  Oil 
Pollution  Act  of  1990  (OPA  90)  that 
require  certificates  of  registry  (CORs) 
and  merchant  mariner's  documents 
(MMDs)  to  be  renewed  every  5  years.  A 
5-year  renewal  period  allows  the  Coast 
Guard  to  ensure  that  vessel  personnel 
continue  to  be  qualified  to  safely  serve 
aboard  a  vessel.  This  rulemaking 
includes  requirements  for  renewing 
CORs  and  MMDs,  a  schedule  for 
renewing  existing  CORs  and  MMDs.  and 
the  assfxiated  user  fees. 
EFFECTIVE  DATE:  This  rule  is  effective 
October  27,  1994.  except  for  46  CFR 
10  811  and  46  CFR  12.02-29  which  are 
effective  January  1.  1995. 
ADDRESSES:  Unless  otherwise  indicated. 
du<:unients  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA;'3406). 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW.,  room  3406. 
Washington.  EXZ  20593-0001  between  8 
a.m.  and  3  p.m  .  Monday  through 
Friday,  except  Federal  holidays  The 
tt;lephone  number  is  (202)  267-1477. 
FOR  FURTHER  tNf  0RMAT10N  CONTACT:  Mrs 
Justine  Bunnell.  Merchant  Vessel 
Personnel  Division  (C^MVP-1).  Office 
of  Marine  Safety.  Security,  and 
Environmental  Protection.  (202)  267- 
0238 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  )ames  \V. 
Cratty,  Project  Manager,  and  Ms. 
Jacqueline  L.  Sullivan.  Project  Counsel. 
OPA  90  Staff. 

Re^latory  History 

On  September  16.  1993.  the  GmsI 
Guard  published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Five  Year 
Term  of  Validity  for  Certificates  of 
Registry  and  Merchant  Mariners 
Documents  in  the  Federal  Register  (58 
FR  48572).  The  60-day  comment  period 


closed  on  November  15,  1993.  The 
NPRM  discussed  the  background  and 
statutory  requirements  of  section  4102 
(b)  and  (c)  of  OPA  90  which  amended 
46  use.  7107  and  7302.  It  also 
discussed  the  requirements  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  which  amended  46  U.S.C.  2110. 
The  Coast  Guard  received  13  letters 
commenting  on  the  proposal  from 
mariners,  unions,  and  marine  industry 
representatives.  A  public  hearing  was 
not  requested,  and  one  was  not  held. 

After  careful  review  of  these 
comments  and  the  NPRM,  the  Coast 
Guard  has  finalized  the  requirements  for 
renewal  of  Certificates  of  Registry  and 
Merchant  Mariner's  Documents.  The 
Coast  Guard  finds  that  the  regulations 
provide  the  maximum  flexibiUty 
practicable  in  establishing  requirements 
for  a  5-year  term  of  validity  for  CORs 
and  MMDs 

Background  and  Purpoae 

The  Coast  Guard  issues  certificates  of 
registry  (CORs)  under  the  authority  of 
46  U.S  C.  chapters  71  and  75.  CORs  are 
issued  to  provide  registry  of  staff 
officers  for  service  in  positions  such  as 
purser,  medical  doctor,  and  professional 
nurse.  The  Coast  Guard  issues  merchant 
mariner's  documents  (MMDs)  under  the 
authority  of  46  U.S.C.  chapters  73  and 
75.  MMDs  authorize  individuals  to  work 
in  different  capacities  on  deck,  and  in 
the  engine  and  steward's  departments, 
on  seagoing  v€fssels  over  100  gross  tons 
MMDs,  with  an  appropriate 
endorsement,  also  identify  qualified 
tankermen. 

Section  4102(b)  of  the  Oil  Pollution 
Act  of  1990  (OPA  90)  (Pub.  L.  101-380) 
amended  46  U  S.C.  7107  by  limiting  the 
terra  of  a  COR  to  5  years.  S-ection 
4102(c)  of  OPA  90  amended  46  U.S.C. 
7302  by  establishing  the  same  limited 
term  for  MMDs.  The  Conference  Report 
on  OPA  90  (H  R.  Conf.  Rep.  Na  101- 
653)  explains  that  a  5-year  renewal 
period  will  allow  the  Coast  Guard  to 
ensure  that  vessel  personnel  continue  to 
be  qualified  to  operate  a  vessel  safely. 

Section  4102(d)  of  OPA  90  limits  the 
term  of  validity  of  all  existing  CORs  and 
MMDs  and  provides  for  staggered 
expirations  over  a  5-year  span  The 
statutory  language  provides  that  CORs 
and  MMDs  issued  before  August  18. 
1990  expire  on  the  day  they  would  have 
expired  if  they  had  beien  issued  for  a 
term  of  5  years  and  been  renewed  at  the 
end  of  each  succeeding  5-year  period. 
This  avoids  the  problems  that  would 
have  been  encountered  if  all  CORs  and 
MMDs  expired  at  the  same  time.  If  this 
language  is  interpreted  so  that  the  5-year 
period  began  on  August  18.  1990.  the 
date  OPA  90  was  enacted,  documents 


would  have  expired  at  a  time  when  no 
review  and  renewal  procedures  were  in 
place.  Mariners  with  such  an  expired 
document  could  not  continue  working, 
placing  a  tremendous  burden  on  both 
individual  mariners  and  the  maritime 
industry.  The  Coast  Guard  interprets  the 
statutory  language  to  include  an 
additional  5-year  renewal  cycle  to  avoid 
such  a  harsh  result.  The  Coast  Guard 
has  modified  the  tables  in  46  CFR 
10.81 1  and  12.02-29  to  commence  the 
mandatory  5-year  renewal  period 
begirming  on  January  1.  1995.  This  will 
allow  merchant  mariners  sufficient  time 
to  comply  with  the  regulation's 
requirements. 

Pending  the  development  of  these 
proposed  procedures  for  renewal  of 
CORs  and  MMDs.  the  Coast  Guard  has 
been  issuing  CORs  and  MMDs  that  are 
valid  for  a  period  of  5  years  since  March 
1991 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  amended  46  U.S.C.  2110  to 
require  the  Coast  Guard  to  establish  and 
collect  user  fees  for  services  it  provides 
under  subtitle  II  of  46  U.S.C.  including 
the  issuance  and  renewal  of  CORs  and 
MMDs. 

Sections  4101  (a)  and  (b)  of  OPA  90 
amend  46  U.S.C.  7101  and  7302. 
respectively,  to  require  every  person 
who  applies  for  the  issuance  or  renewal 
of  a  license.  COR.  or  MMD  to  have  a 
chemical  test  for  dangerous  drugs.  On 
March  4.  1994,  the  Coast  Guard 
published  an  NPRM  in  the  Federal 
Register  entitled  "Chemical  Testing  for 
Dangerous  Drugs  of  Applicants  for 
Issuance  or  Renewal  of  Licenses. 
Certificates  of  Registry,  or  Merchant 
Mariner's  Documents"  (59  FR  10544) 
(CGD  91-223).  The  Coast  Guard 
originally  intended  to  merge  the 
chemical  testing  requirements  and  the 
regulations  for  terms  of  validity  into  one 
final  rule.  However,  the  Coast  Guard  has 
decided  to  publish  these  rules 
separately  in  order  to  facilitate  public 
participation. 

As  required  by  OPA  90.  the  Coast 
Guard  is  also  developing  a  rulemaking 
which  addresses  how  review  of 
information  in  the  National  Driver 
Register  and  a  criminal  record  review 
will  become  part  of  the  license.  COR. 
and  MMD  renewal  process  (CGD  91- 
212). 

Discussion  of  Comments  and  Changes 

Thirteen  letters  were  received  in 
response  to  the  NPRM.  The  Coast  Guard 
has  reviewed  all  of  the  comments  and. 
in  some  instances,  revised  the  proposed 
regulations  as  appropriate.  The 
comments  have  been  grouped  by  issue, 
and  are  discussed  as  follows. 


2.  User  Fees 

Several  comments  objected  to  the 
proposed  Coast  Guard  user  fees  for 
renewals  of  MMDs  and  CORs.  As  stated 
in  the  NPRM,  the  Omnibus  Budget 
Reconciliation  Act  of  1990  amended  46 
U.S.C.  21 10  to  require  the  Coast  Guard 
to  establish  and  collect  user  fees  for 
services  it  provides  under  46  U.S.C, 
subtitle  IL  The  Coast  Guard  has  no 
discretion  in  the  decision  to  establish 
fees  for  these  services.  The  fee  amounts 
for  issuance  of  CORs  and  MMDs  and  for 
issuance  and  renewal  of  licenses  were 
set  by  a  final  rule  entitled  "User  Fees  for 
Marine  Licensing,  Certification  of 
Registry  and  Merchant  Mariner 
Documentation"  (58  FR  15228;  March 
19,  1993)  (CGD  91-002).  These  rules 
became  effective  April  19, 1993.  At  that 
time.  CORs  and  MMDs  were  not  being 
renewed  so  that  rule  did  not  establish 
fee  amounts  for  COR  and  MMD 
renewals.  Therefore,  fee  amounts  for 
COR  and  MMD  renewals  are  set  in  this 
final  rule. 

The  regulatory  evaluation  in  this  final 
rule  discusses  the  fee  amounts.  For  a 
summary  of  how  the  fee  amounts  were 
set.  see  the  "Regulatory  Evaluation" 
section  of  this  rule. 

2.  Concurrent  Renewals 

One  comment  suggested  a  reduced  fee 
for  mariners  who  renew  more  thaua  one 
merchant  mariner  credential  at  the  same 
time.  This  approach  was  outlined  in  the 
NFRM  and  remains  unchanged  in  the 
final  rule.  The  Coast  Guard  encourages 
concurrent  renewal  of  merchant  mariner 
credentials  whenever  possible. 
However,  all  renewal  requirements  for 
each  license,  COR,  or  MMD  must  be 
met. 

Renewal  Evaluation  Fees.  When  CORs 
or  MMDs  are  renewed  in  conjunction 
with  the  renewal  of  a  license,  the  Coast 
Guard  will  charge  only  the  license 
renewal  evaluation  fee,  since  the 
evaluation  for  a  license  encompasses  all 
factors  considered  in  evaluating 
applicants  for  MMDs.  When  CORs  or 
MMDs  are  renewed  in  conjunction  with 
one  another,  but  not  in  conjunction  with 
a  license,  the  Coast  Guard  will  charge 
only  the  MMD  renewal  evaluation  fee. 
if  appUcable,  since  there  is  no  COR 
renewal  evaluation  fee. 

Renewal  Exercise  Fees.  When  an 
MMD  is  renewed  concurrently  with  a 
license  and  the  applicant  must  take  arr 
open-book  exercise  for  each  renewal, 
the  apphcant  need  only  pay  the  Ucense 
exercise  fee.  If  a  license  and  MMD  are 
renewed  concurrently  and  the  only 
open-book  exercise  is  for  an  MMD,  then 
the  applicant  will  pay  the  MMD 
exercise  fee. 


Renewal  Issuance  Fees.  It  should  be 
noted  that  a  separate  issuance  fee  will 
always  be  charged  for  each  license,  COR 
or  MMD  issued,  regardless  of  whether 
the  credential(s)  are  issued  concurrently 
or  individually. 

3.  Physical  Requirements 

The  Merchant  Marine  Personnel 
Advisory  Committee  recommended  to 
the  Coast  Guard  that  individuals 
holding  MMDs  with  qualified  ratings  be 
required  to  undergo  physical 
examinations  when  renewing  MMDs. 
The  Coast  Guard  has  included  such  a 
requirement  in  this  rulemaking. 

"Two  comments  addressed  the 
physical  requirements  for  renewal  of 
MMDs  with  endorsements.  The    • 
comments  stated  that  the  physical 
standards  for  renewal  of  MMDs  with 
endorsements  should  not  be  the  same  as 
the  physical  standards  for  the  original 
issuance  of  MMDs  with  endorsements. 
In  response  to  these  comments,  the 
Coast  Guard  revised  the  physical 
examination  section  for  MMD  renewal, 
making  it  consistent  with  the  physical 
examination  section  for  license  renewal. 
The  physical  examination  for  renewal  of 
a  license  does  not  require  the  applicant 
to  be  tested  for  color  sensitivity; 
however,  the  physical  examination  for 
original  issuance  of  a  license  does 
require  a  color  sensitivity  test.  This  is 
the  only  difference  in  physical 
requirements  between  original  issuance 
and  renewal  of  licenses.  The  Coast 
Guard  has  revised  the  physical 
examination  section  for  renewal  of 
MMDs  with  endorsements  to  no  longer 
require  a  color  sensitivity  test. 

It  should  be  noted  that  while  the 
examination  requirements  are  slightly 
different,  the  medical  standards  the 
Coast  Guard  applies  to  determine  if  a 
mariner  is  qualified  for  a  license  or 
document  are  the  same  regardless  of 
whether  the  license  or  document  is  an 
original  or  a  renewal.  The  Coast  Guard 
believes  that  these  standards  are  the 
minimum  necessary  to  ensure  safe 
service  under  a  license  or  docimient  and 
are  therefore  appropriate  for  both 
originals  and  renewals. 

4.  Professional  Requirements 

One  comment  suggested  that 
individuals  holding  MMDs  writh 
qualified  ratings,  who  serve  as  officials 
for  unions  in  fKJsitions  closely  related  to 
the  training  and  servicing  of  active 
seamen  should  be  required  to  show  only 
1  year  of  employment  to  meet  the 
professional  requirements  for  renewing 
an  MMD.  The  professional  requirements 
are  intended  to  ensure  that  mariners 
maintain  their  professional  knowledge 
and  keep  abreast  of  ciirrent  technology. 


The  NPRM  proposed  3  years  of 
employment  in  a  position  closely 
related  to  the  operation,  construction,  or 
repair  of  vessels  (either  deck  or 
engineer,  as  appropriate)  as  a  substitute 
for  1  year  of  sea  service.  The  Coast 
Guard  beheves  that  1  year  in  a  position 
of  closely  related  maritime  service, 
including  training  and  servicing  of 
active  seamen,  does  not  provide 
experience  equivalent  to  1  year  of  actual 
sea  service.  Tlierefore.  the  final  rule 
retains  the  3  year  time  requirement  for 
all  forms  of  closely  related  service. 
One  comment  expressed  concern 
about  using  an  open-book 
"examination"  as  a  substitute  for  sea 
service  when  renewing  an  MMD  with  an 
endorsement.  The  open-book  renewal 
exercise  will  provide  a  means  for  those 
individuals  who  are  not  actively  sailing 
or  involved  in  the  industry  to  maintain 
a  working  familiarity  with  the  skills 
necessary  to  work  in  the  industry.  The 
renewal  exercise  contains  general 
subject  matter  pertaining  to  the  various 
endorsement(s)  of  the  MMD  and 
requires  a  90  percent  passing  grade.  The 
Coast  Guard  has  concluded  that  this  is 
an  acceptable  means  of  ensuring  that 
endorsement  holders  continue  to 
maintain  their  professional  knowledge. 

5.  Continuity  Endorsement 

In  response  to  several  comments,  the 
Coast  Guard  has  included  in  the  final 
rule  a  provision  to  renew  MMDs  "For 
Continuity  Purposes  Only."  This 
provision  follows  the  same  procedures 
as  the  renewal  policy  for  license 
holders.  Individuals  renewing  MMDs 
with  qualified  ratings  who  cannot  meet 
the  professional  or  physical 
requirements  will  have  the  endorsement 
"Continuity  only;  service  under 
document  prohibited"  placed  on  the 
MMD.  Holders  with  this  continuity 
endorsement  may  have  the  serv  ice 
prohibition  rescinded  at  any  time  by 
satisfying  the  renewal  requirements  not 
previously  met  and  paying  the 
appropriate  renewal  fees. 

6.  Other  Comments 

Another  comment  addressed  the 
renewal  of  Continuous  Discharge  Books 
(CDB)  which  the  Coast  Guard  issues  to 
merchant  mariners  for  a  chronological 
record  of  seagoing  employment. 
Regulations  listed  in  46  CFR  12.02  cover 
issuing  additional  CDBs.  Because  OPA 
90  does  not  address  CDBs  and  because 
CDBs  alone  do  not  allow  employment 
on  a  merchant  ship,  no  change  to  the 
regulations  is  required. 

Another  comment  stated  that  the 
NPRM  did  not  address  the  grace  period 
provision  for  MMD  expiration  dates 
determined  by  Table  12.02-29.  The 
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^.  n  I'  period  explained  under  §  12.02- 
27(e)  applies  to  all  MMD  expiration 
dates  including  MMD  expiration  dates 
specified  in  Table  12  02-29.  For 
example,  an  MMD  issued  on  January  1. 
1966.  would  oxpirn  on  )anuary  1.  1996 
under  Table  12.02-29.  The  holder  of 
that  MMIJ  will  have  a  12  month  period 
of  grace,  running  untd  January  1.  1997. 
in  which  he  or  she  may  renew  the 
document. 

One  comment  pointed  out  that  the 
description  of  the  procedures  for 
renewal  of  MMDs  by  mail  was  not 
detailed  onounh.  The  Coast  Guard  has 
provided  additional  detail  in  *^  12  02- 
27(e)(3)  of  the  regulations. 

Additional  Changes 

To  correct  minor  errors  and  to  reflect 
renewal  requirements  for  certificates  of 
registry,  the  Coast  Guard  is  updating  the 
table  in  4b  CFR  10.203.  Additionally, 
numerous  non-substantive  editorial 
changes  have  been  made  to  the  final 
rule  in  order  to  improve  its  clanty.  and 
to  ensure  that  the  public  understands 
the  re<juir»?ments  set  forth. 

Regulatory  Evaluation 

This  final  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979) 

A  final  Regulatory  Evaluation  under 
paragraph  10c  of  the  regulatory  policies 
and  procedures  of  DOT  has  been 
prepared  and  is  available  in  the  do<:kct 
for  inspection  or  copying  where 
indicated  under  ADDRESSES.  The 
Evalu<ilK)n  is  suninian/.ed  as  follows. 

1.  Government/Coast  Guard  cost. 
Government  and  Coast  Guard  costs 
attributable  to  implementing  renewal 
req:  s  for  merchant  mariner 

creii'  will  be  primarily  incurred 

by  the  17  Coast  Guard  Regional 
Examination  Centers  (RECs).  Cost 
incurring  activities  will  consist  of 
evaluating  renewal  applications, 
administering  examinations,  and  issuing 
renewed  CORs  and  MMDs.  Projections 
of  costs  and  impacts  for  renewal  of 
CORs  and  MMDs  are  based  upon  a 
calculation  of  the  current  merchant 
marine  licensing  and  documentation 
program  costs.  Data  used  in  this 
calculation  included:  information  from 
a  workload  analysis  study:  hourly 
standard  rates  provided  in  the  Coast 
Guard  Standard  Rate  Instruction 
(COMDTINST  7310);  and  the  Coast 


Guard  StaHing  Standards  Manual 
(COMDTINST  M5312.il  A) 

The  Coast  Guard  calculates  the 
projected  persoimel  and  associated 
infrastructure  costs  for  COR  and  MMD 
renewal  activities  to  be  approximately 
$1.23  million  annually,  which  will  be 
offset  by  approximately  $1.16  million 
annually  in  user  fees.  User  fee  receipts 
will  be  deposited  in  the  general  fund  of 
the  U.S.  Treasury  as  offsetting  receipts 
of  the  Department  of  Transportation  ana 
ascribed  to  Coast  Guard  activities. 

2.  Costs  to  the  public.  The  Coast 
Guard  estimates  a  total  pool  of  1,500 
active  staff  officers  and  88.500  active 
MMD  holders  who  may  seek  renewal  of 
CORs  or  MMDs  respectively.  One-fifth 
of  the  total  pool  is  expected  to  renew 
each  year,  resulting  in  300  COR  and 
17,700  MMD  renewals  annually. 
Because  the  renewal  process  occurs 
once  every  5  years,  total  costs  can  be 
divided  by  5  to  determine  an  annualized 
cost.  Costs  incurred  by  merchant 
mariners  seeking  renewal  of  CORs  or 
MMDs  will  consist  of  user  fees, 
photographs  for  MMDs,  physical 
examinations,  and  time  spent  in  the 
renewal  process  itself.  This  aggregate 
cost  represents  the  highest  average 
amount  a  mariner  may  expect  to  pay. 
However,  variations  in  fees  and  renewal 
requirements  will  result  in  significantly 
lower  costs  for  many  mariners.  The  cost 
estimates  are  as  follows: 

Total  cost     Annualized 


Indh/idual  Mari- 
ner   

Whole  Poo(  Im- 
pact   


S278  84  S55  77 

25.095.600      5.019,120 


3.  Benefits.  Direct  and  societal 
benefits  resulting  fi-om  periodic  renewal 
of  CORs  and  MMDs  may  be  substantial. 
The  renewal  process  will  eventually 
include  three  additional  regulatory 
initiatives  to  implement  OPA  90,  and  to 
ensure  continuing  qualification  of 
merchant  mariners.  These  initiatives 
are  (1)  criminal  record  reviews.  (2) 
national  driver  register  checks,  and  (3) 
chemical  drug  testing. 

Licensed,  certificated,  or  documented 
merchant  mariners  play  crucial  and 
responsible  roles  in  the  safe  operation  of 
vessels,  and  they  have  important 
responsibilities  during  vessel 
emergencies.  It  is  imperative  that 
merchant  mariners  know  that  they  are 
going  to  sea  with  a  competent  crew  and 
that  other  vessels  are  operated  by 
equally  competent  mariners.  This  rule 
will  protect  employees,  employers,  the 
marine  environment,  and  the  general 
public.  Some  of  the  direct  benefits  will 
include  the  following: 


a.  Employment  protections  and 
preferences,  identification,  proof  of 
citizenship,  proof  of  physical  and  other 
competency  qualifications.  Merchant 
mariners  get  employment  benefits  and 
know  that  shipmates  to  whom  they 
entrust  their  lives  at  sea  are  qualified; 
and 

b  Potentially  fewer  personal  injuries. 

In  addition,  society  may  benefit 
indirectly  through  potentially  fewer 
groundings,  accidents,  losses  of 
property,  and  releases  of  oil  and 
hazardous  materials  into  the  marine 
environment.  There  is  insufficient 
historical  data  to  quantify  the  benefits  of 
the  regulations.  However,  should  this 
program  manage  to  save  even  two  lives 
per  year  at  $2.6  million  per  statistical 
life  saved  (which  recent  research  shows 
is  a  reasonable  estimate  of  people's 
willingness-to-pay  for  safety),  its 
benefits  would  exceed  its  cost.  If 
maritime  accidents  were  reduced  even 
by  a  small  percentage,  savings  would 
accrue  to  the  maritime  industry  through 
lower  repair  and  medical  costs  and  to 
the  public  through  environmental 
protection. 

Small  Entities 

Under  the  Regulatory  Flexibility  An 
(5  use.  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  n  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

Individual  applicants  are  responsible 
for  payment  of  issuance  and  renewal 
fees  of  CORs  and  MMDs  to  the  Coast 
Guard.  However,  some  firms  in  the 
maritime  industry  now  voluntarily  pay 
their  employees'  fees  for  obtaining  CORs 
and  MMDs.  Some  firms  may  choose  lo 
pay  part  or  all  of  their  employees' 
additional  fees  which  will  result  from 
this  rulemaking.  However,  the 
regulations  do  not  require  firms  to  pay 
for  document  issuance  or  document 
renewal  fees  for  any  applicant  in  whom 
the  final  rule  vests  responsibility. 
Consequently,  small  entities — for 
example,  the  355  inland  barge  operators 
v^ith  fleets  of  10  or  fewer  barges — are 
not.  and  will  not  be  required  to  incur 
costs  for  applicant  renewals  of  CORs 
and  MMDs.  Because  it  expects  the 
impact  of  this  proposal  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities. 


Collection  of  Information 

This  rule  contains  collection-of- 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  OMB  has 
approved  them.  The  section  numbers 
are  10.209  and  12.02-27  and  the 
corresponding  OMB  Control  Number  is 
2115-0514. 

Federalism 

The  Coast  Guard  has  analyzed  these 
regulations  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  the 
regulations  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
envirormiental  impact  of  these 
regulations  and  concluded  that,  under 
section  2.B.2  of  Commandant 
Instruction  M16475.1B.  the  regulations 
are  categorically  excluded  from  further 
environmental  documentation.  Section 
2.B.2.1  of  that  instruction  excludes 
administrative  actions  and  procedural 
regulations  and  policies  which  clearly 
do  not  have  any  envirormiental  impact. 
A  Categorical  Exclusion  Determination 
is  available  in  the  docket  for  inspection 


or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  10 

Fees,  Reporting  and  recordkeeping 
requirements.  Schools,  Seamen. 

46  CFR  Part  12 

Fees.  Reporting  and  recordkeeping 
requirements,  Seamen. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  10  and  12  as  follows: 

PART  1(>-LlCENSiNG  OF  MARITIME 
PERSONNEL 

1.  The  authority  citation  for  part  10  is 
revised  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  46  U  S.C.  2103, 
7101.  7106,  7107;  49  CFR  1.45,  1.46;  Section 
10.107  also  issued  under  the  authority  of  44 
U.S.C.  3507. 

2.  Section  10.109  is  amended  by 
adding  paragraph  (d)(3)  to  read  as 
follows: 

§10.109    Fees. 

»        •         •         •        • 

(d)  •  •  • 

(3)  For  renewal  of  a  Certificate  of 
Registry: 

(i)  For  evaluation  for  renewal  of  a 
certificate  of  registry,  no  fee. 

(ii)  For  issuance  of  a  renewed 
certificate  of  registry,  $35. 


3.  Section  10.202  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b).  and  (c)  to  read  as 

follows: 

§10.202    Issuance  of  licenses  and 
certificates  of  registry. 

(a)  Applications  for  original  licenses, 
original  certificates  of  registry,  raises  of 
grade,  extensions  of  route,  or 
endorsements  must  be  current  and  up- 
to-date  with  respect  to  service  and  the 
physical  examination,  as  appropriate. 
Physical  examinations  and  approved 
applications  are  valid  for  12  months. 

fb)  Any  person  who  is  found  qualified 
under  the  requirements  set  forth  in  this 
part  is  issued  an  appropriate  license  or 
certificate  of  registry  valid  for  a  term  of 
5  years  from  date  of  issuance.  Any 
license  or  certificate  of  registry  which  is 
renewed  or  upgraded  prior  to  its 
expiration  date  automatically  becomes 
void  upon  issuance  of  the  replacement 
license  or  certificate  of  registry. 

(c)  A  hcense  or  certificate  of  registry 
is  not  valid  until  signed  bv  the  applicant 
and  the  OCMI  (or  the  OCMI's  designated 
representative). 
•        •        •        •        • 

4.  Section  10.203  is  revised  to  read  as 
follows: 

§  10.203    Quick  reference  laDie  tor  license 
and  certificate  of  registry  requirements. 

Table  10.203  provides  a  guide  to  the 
requirements  for  various  licenses  and 
certificates  of  registry.  Provisions  in  the 
reference  section  are  controlling. 
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5.  Section  10.209  is  revised  to  read  as 
follows: 

§10.209    Requirements  for  renewal  of 
licenses  and  certificates  of  registry. 

(a)  General.  Except  as  provided  in 
paragraph  (g)  of  this  section,  an 
applicant  for  renewal  of  a  license  or 
certificate  of  registry  shall  establish 
possession  of  all  of  the  necessary 
qualifications  before  the  license  or 
certificate  of  registry  is  issued. 

(1)  Each  application  must  be  on  a 
Coast  Guard  furnished  form  and  be 
accompanied  by  the  evaluation  fee  set 
out  in  §  10.109.  An  approved 
application  is  valid  for  12  months. 

(2)  The  applicant  may  apply  in  person 
at  any  Regional  Examination  Center 
listed  in  §  10.105  or  may  renew  the 
license  or  certifisate  of  registry  by  mail 
under  paragraph  (e)(3)  of  this  section. 

(3)  The  applicant  shall  submit  the 
original  or  a  photocopy  of  the  license  or 
certificate  of  registry  to  be  renewed.  A 
photocopy  will  include  the  back  and  all 
attachments.  If  requested,  the  old 
license  or  certificate  of  registry'  uiil  be 
returned  to  the  appHcant. 

(b)  Fitness.  No  license  or  certificate  of 
registry  vdll  be  renewed  if  it  has  been 
suspended  without  probation  or 
revoked  as  a  result  of  action  under  part 
5  of  this  chapter,  or  facts  that  would 
render  a  renewal  improper  have  come  to 
the  attention  of  the  Coast  Guard. 

(c)  Professional  requirements.  (1)  In 
order  to  renew  a  license  as  master,  mate, 
engineer,  pilot,  or  operator,  the 
applicant  shall: 

(i)  Present  evidence  of  at  least  1  year 
of  sea  service  during  the  past  5  years; 

(ii)  Pass  a  comprehensive,  open-book 
exercise  covering  the  general  subject 
matter  contained  in  appropriate  sections 
of  subpart  I  of  this  part; 

(iii)  Complete  an  approved  refresher 
training  course;  or 

(iv)  Present  evidence  of  employment 
in  a  position  closely  related  to  the 
operation,  construction  or  repair  of 
vessels  (either  deck  or  engineer  as 
appropriate)  for  at  least  3  years  during 
the  past  5  years.  An  applicant  for  a  deck 
license  with  this  type  of  employment 
must  also  demonstrate  knowledge  on  an 
applicable  Rules  of  the  Road  exercise. 

(2)  The  qualification  requirements  for 
renewal  of  radar  observer  endorsement 
are  in  §10.480. 

(3)  Additional  qualification 
requirements  for  renewal  of  a  license  as 
pilot  are  contained  in  §  10.713. 

(4)  An  applicant  for  renewal  of  a  radio 
officer's  license  shall,  in  addition  to 
meeting  the  requirements  of  paragraphs 
(a)  and  (b)  of  this  section,  present  a 
currently  valid  license  as  first-  or 
second-class  radiotelegraph  operator 


issued  by  the  Federal  Communications 
Commission.  This  license  will  be 
returned  to  the  applicant. 

(5)  An  applicant  for  renewal  of  a 
medical  doctor  or  professional  nurse 
certificate  of  registry  shall,  in  addition 
to  meeting  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  section, 
present  evidence  that  he  or  shetolds  a 
currently  valid  appropriate  license  as 
physician,  surgeon,  or  registered  nurse 
issued  under  the  authority  of  a  state  or 
territory  of  the  United  Stctes.  the 
Commonwealth  of  Puerto  Rico,  or  the 
District  of  Columbia. 

(d)  Physical  requirements.  (1)  An 
applicant  for  renewal  of  a  license  shall 
submit  a  certification  by  a  licensed 
physician  or  physician  assistant  that  he 
or  she  is  in  good  health  and  has  no 
physical  impainnent  or  medical 
condition  which  would  render  him  or 
her  incompetent  to  perform  the  ordinary 
duties  of  that  license.  This  certification' 
must  address  visual  acuity  and  hearing 
in  addition  to  general  physical 
condition  and  must  have  been 
completed  within  12  months  of  the  date 
of  application. 

(2)  If  the  OCMI  has  reason  to  believe 
that  an  applicant  for  renewal  of  a 
license  suffers  from  some  physical 
impairment  or  medical  condition  which 
would  render  the  applicant  incompetent 
to  perform  the  ordinary  duties  of  that 
license,  the  applicant  may  be  required 
to  submit  the  results  of  an  examination 
by  a  licensed  physician  or  physician 
assistant  that  meets  the  requirements  for 
original  license. 

(3)  An  applicant  who  has  lost  the 
sight  of  one  eye  may  obtain  a  renewal 
of  license,  provided  that  the  applicant  is 
qualified  in  all  other  respects  and  that 
the  visual  acuity  in  the  one  remaining 
eye  passes  the  test  required  under 

§  10.205(d). 

(4)  Physical  examinations  are  not 
required  for  renewal  of  certificates  of 
registry. 

(e)  Special  circumstances — (1)  Period 
of  grace.  Except  as  provided  herein,  a 
license  may  not  be  renewed  more  than 
12  months  after  it  has  expired.  To  obtain 
a  reissuance  of  the  license,  an  applicant 
must  comply  with  the  requirements  of 
paragraph  (0  of  this  section.  When  an 
applicant's  license  expires  during  a  time 
of  service  with  the  Armed  Forces  and 
there  is  no  reasonable  opportunity  for 
renewal,  including  by  mail,  this  period 
m,ay  be  extended.  The  period  of  militar)' 
service  following  the  date  of  license 
expiration  which  precluded  renewal 
may  be  added  to  the  12  month  period 
of  grace.  The  12  month  period  of  grace, 
and  any  extension,  do  not  affect  the 
expiration  date  of  the  license.  A  license 


is  not  valid  for  use  after  the  expiration 
date. 

(2)  Renewal  m  advance.  A  license  or 
certificate  of  registry'  may  no;  be 
renewed  more  than  12  months  before 
expiration  unless  it  is  being  renewed  in 
conjunction  with  a  merchant  mariner's 
document  which  is  either  due  for 
renewal  or  being  endorsed,  or  unless  the 
OCMI  is  satisfied  that  special 
circumstances  exist  to  justify-  renewal. 

(3)  Renewal  by  mail,  (i)  Applications 
for  renewal  by  mail  of  licenses  or 
certificates  of  registry  may  be  sent  to  the 
Coast  Guard  office  that  issued  the 
license  or  certificate  of  registry  or  holds 
the  applicant's  file.  The  following 
documents  must  be  submitted: 

(A)  A  properly  completed  application 
on  a  Coast  Guard  famished  form  and 
the  evaluation  fee  required  by  §  10.109. 

(B)  The  expired  license  or  certificate 
of  registry  to  be  renewed;  or.  if  it  has  not 
expired,  a  photocopy  of  the  license  or 
certificate,  including  the  back  and  all 
attachments. 

(C)  A  certification  from  a  licensed 
physician  or  physician  assistant  in 
accordance  with  paragraph  (d)  of  this 
section  for  the  renewal  of  a  license. 

(D)  If  the  apphcant  desires  to  renew 
a  license  with  a  radar  obser\'er 
endorsement,  either  the  radar  observer 
certificate  or  a  certified  copv. 

(E)  Evidence  of.  or  acceptable 
substitute  for.  sea  senice  for  the 
renewal  of  a  license. 

(F)  For  a  certificate  of  registry  as  a 
medical  doctor  or  professional  nurse, 
evidence  that  he  or  she  holds  a 
currently  valid,  appropriate  license  as 
physician,  surgeon,  or  registered  nurse, 
issued  under  the  authority  of  a  state  or 
territory  of  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  or  the 
District  of  Columbia. 

(ii)  The  open-book  exercise,  if 
required,  may  be  administered  through 
the  mail. 

(iii)  Upon  receipt  of  the  renewed 
license  or  certificate  of  registry,  the 
applicant  shall  sign  it  in  order  to 
validate  the  license  or  certificate. 

(4)  Concurrent  renewal  of  licenses, 
certificates  of  registry,  and  merchant 
mariner's  documents.  An  applicant  for 
concurrent  renewal  of  more  than  one 
merchant  mariner  credential  shall 
satisfy  the  individual  renewal 
requirements  and  pay  the  applicable 
fees  required  by  §§  10.109  and  12.02-18 
cf  this  chapter  for  each  license, 
certificate  of  registry,  or  merchant 
mariner's  document  being  renewed. 

(f)  Reissuance  of  expired  license  or 
certificate  of  registry.  (1)  Whenever  an 
applicant  applies  for  reissuance  of  a 
license  more  than  12  months  after 
expiration,  in  lieu  of  the  requirements  of 


49100    r,-.!^r«i!  R»>-ivf.'r  f  Vol.  59.  No.   186  /  Tuesday.  September  27.  IV.. 4   /   Ku!e<  and   K.vula'ions 


Federal  Register  /  Vol.  59,  No.  186  /  Tuesday,  September  27.  1994  /  Rules  and  Regulations    49301 


4«»  Hn\     S  .-(it-rjl    kt"4ivt»-r    ,'   Vol.   S9,  Na   l«6    /   Tn.  sciav 


^■[■U 


27     10^.4    /   R^J!^•.  aiiH   R»^(i!«'ions 


Federal  Register  /  Vol.  59.  No.  186  /  Tuesday,  September  27,  1994  /  Rules  and  Regulations    49301 


paragraph  (c)  of  this  v<  ihmi.  the 
applicant  shall  demonstrate  continued 
profsmional  knowledj^  by  oompleling  a 
course  approved  for  this  purpose,  or  by 
passing  the  c»mplal««xaininatinn  for 
that  licv^nse  Tha  exaniiiatioD  may  be 
orai-assisled  if  the  expired  license  was 
awarded  on  an  oral  exam.  Tbe  fees 
listed  in  §  10  109  apply  to  these 
examinations.  In  the  case  of  an  expired 
radio  officer  s  license,  the  license  may 
be  issued  upon  presentation  of  a  valid 
first-  or  second H-lass  radiotelegraph 
operator  license  issued  by  the  Federal 
Communications  Commission. 

(2)  A  certificate  of  registry  that  has 
been  expired  for  more  than  12  months 
shall  be  renewed  in  the  same  way  as  a 
current  certificate  of  registry.  There  are 
no  additional  requirements  for  reissuing 
certificates  of  registry  that  have  been 
expired  for  more  than  12  months. 

(g)  Inactive  license  renewal.  (1) 
Applicants  for  renewal  of  licenses  who 
are  unwilling  or  otherwise  unable  to 
meet  the  requirements  of  paragraphs  («,) 
or  (d)  of  this  S€X.-tion  may  renew  their 
licenses,  with  the  following  restrictive 


endorsement  pUoed  on  the  batJi  of  the 
licenae:  "LicenaeMoewed  for  continuity 
purposes  only:  aarrice  under  the 
authority  of  this  lioenae  is  prohibited." 
Holders  of  licenses  with  this  continuity 
endorsement  may  have  the  prohibition 
rescinded  at  any  time  by  satisfyuig  the 
renewal  requirements  in  paragraphs  (c) 
and  (d)  of  this  section. 

(2)  Applications  for  renewal  of  a 
license  with  the  continuity  endorseoK'nt 
must  include: 

(i)  The  license  to  be  renewed,  or,  if  it 
is  unexpired,  a  photocopy  of  the  license 
including  the  back  and  all  attachments; 
and. 

(ii]  A  signed  statement  from  the 
applicant  attesting  to  an  awareness  of 
the  restriction  to  be  placed  on  the 
renewed  license,  and  of  the 
requirements  for  rescinding  the 
continuity  endorsement 

6.  Section  10.805  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

5 10.805     General  re<juiremerts- 

•  •  •  *  * 

(f)  A  certificate  of  registry  is  valid  for 
a  term  of  5  years  from  the  date  of 


issuance.  Procedures  for  renewing 
certificates  of  registry  are  found  in 
§  10^09.  The  expiration  date  of  a 
certificate  of  registry  issued  without  an 
expiration  date  shall  be  determined  in 
accordance  with  §  1 08 11. 

7.  Section  10.811  and  Table  10.811 
are  added  to  read  as  follows: 

§10.811    Expiration  of  Misting  certiftcales 
of  registry 

The  expiration  year  of  a  ceriificate  of 
registry  issued  without  an  expiration 
date  is  calculated  by  adding  5-year 
increments  to  the  issuance  date  of  the 
certificate  of  registry,  up  to  first 
applicable  year  falUng  between  1995 
and  1999.  inclusive.  The  day  and  month 
of  expiration  are  the  same  as  that  of 
issuance.  Table  10.811  is  provided  as  an 
aid  for  calculating  the  expiration  date  of 
a  certificate  of  registry  issued  without 
an  expiration  date.  A  certificate  of 
registry  is  not  vaUd  for  use  after  the 
expiration  date  calculated  under  this 
section,  but  may  be  renewed  in 
accordance  with  the  requirements  of 
§10.209. 


Table  10.81 1 .— Exwration  of  Certificates  of  Registry  Issued  With  No  Expiration  Date  ^ 


F»fmallion  year 

t999 

1998 

1997 

1996 

1995 

iBStM  Year 

1994 

1993 

1992 

1991 

1990 

1989 

1988 

1967 

1986 

1985 

1964 

1983 

1982 

1981 

1^80 

1979 

1978 

1977 

1976 

1975 

1974 

1973 

1972 

1971 

1970 

1969 

1968 

1967 

1966 

1965 

1964 

1963 

1962 

1961 

1960 

1959 

1958 

1957 

1956 

1056 

1954 

1953 

1952 

1951 

1950 

1949 

1948 

1947 

1946 

1045 

1944 

1943 

1942 

1941 

1040 

1930 

1938 

1937 

- 



'  Find  the  year  in  v^ticti  ttie  certifcale  d  registry  was  issued  (issue  Year),  ^en  move  up  Itie  column  lo  firxJ  Itw  Expiration  Year  Month  and  day 
of  exptratKXi  correspond  lo  the  month  and  day  ol  tssue. 


PART  1 2— CERTinCATVON  OF 
SEAMEN 

8.  The  authority  citation  for  port  12  is 
revised  to  read  as  follows: 

Authority:  31  U  S.C  9701:  46  tJ  S.C  2103. 
2110,  7301.  7302;  49  CFR  1.46 

9.  Section  12.02-9  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

S 1 2.02-0    Application  lor  documents. 


(e)  Approved  applications  are  valid 
for  12  months. 

10.  Section  12.02-15  is  revised  to  read 
as  follows: 


f  12.02-15    Oath  requiramerL 

Applicants  fur  a  merchant  mariner's 
document  for  any  rating  shall  take  an 
oath  before  an  Officer  in  Charge.  Maruie 
Inspection,  or  other  official  authorized 
to  give  such  oath,  or  a  coirimissioned 
officer  of  the  Coast  Guard  authorized  to 
administer  oaths  under  10  U.S.C.  936  or 
14  i;  S.C  636.  that  they  will  faithfully 
and  honestly  perform  all  the  duties 
required  of  them  by  law  and  carry  out 
all  lawful  orders  of  superior  officers  on 
shipboard   .Such  an  oath  remains 
binding  for  all  subsequent  merchant 
mariner's  documents  issued  lu  a  person 
until  the  document  is  'airrfmdr'red  to  the 
OffioarinChargf,  M  u.'X'  In.sfxMtioo. 


11.  Section  12.02-1 7  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 

§12.02-17    Rules  forthe  preparation  and 
Issuarvce  of  documenta. 


(b)  Upon  determining  that  the 
applicant  satisfactorily  meets  ail 
requirements  for  the  document  and  any 
endorsements  requested,  the  Officer  in 
Charge.  Marine  Inspection,  s.hall  issue 
the  appropriate  document  to  the 
applii^  ::t   A  int n  hant  mariner's 
docuiinMit  i>  \,  !id  for  a  term  of  5  years 
from  the  dale  of  issuance.  Any 
document  which  is  raaewrad  or  reissued 
prior  to  iu.  expiration  dale  automattcaily 


becomes  void  upon  issuance  of  the 
replacement  document. 

***** 

12.  Section  12.02-18  is  amended  by 
adding  paragraph  {a)(7)  to  read  as 
follows: 

§12.02-18    Fees. 

(a)»   •   * 

(7)  For  renewal  of  a  merchant 
mariner's  document: 

(i)  For  evaluation  for  renewal  of  a 
merchant  mariner's  document  endorsed 
with  a  qualified  rating.  $45. 

(ii)  For  evaluation  lor  renewal  of  a 
merchant  mariner's  document  when 
submitted  with  a  license  where  a 
renewal  evaluation  fee  already  applies, 
no  fee. 

(iii)  For  evaluation  for  renewal  of  a 
merchant  mariner's  document  without 
qualified  rating  endorsement,  no  fee. 

(iv)  For  administration  of  open-book 
exercises  required  by  §  12.02-27.  $40. 

(v)  For  administration  of  MMD  open- 
book  exercises  when  required  in 
addition  to  license  open-book  exercises 
for  concurrent  renewal  of  these 
documents,  only  the  license  exercise  fee 
in  §  10.109(c)(2)  will  apply. 

(vi)  For  issuance  of  a  renewal  of  a 
merchant  mariner's  document  including 
those  issued  for  continuity  purposes 
only,  $35. 

***** 

13.  Section  12.02-27  is  added  to  read 
as  follows: 

§12.02-27    Requirements  for  renewal  of  a 
merchant  mariner's  document 

(a)  General.  Except  as  provided  in 
paragraph  (g)  of  this  section,  an 
applicant  for  renewal  of  a  merchant 
mariner's  document  shall  establish 
possession  of  all  of  the  necessary 
qualifications  before  a  merchant 
mariner's  document  is  issued. 

(1)  Each  application  must  be  on  a 
Coast  Guard  furnished  form  and 
accompanied  by  the  evaluation  fee 
established  in  §  12.02-18.  An  approved 
application  is  valid  for  12  months. 

(2)  The  applicant  may  apply  in  person 
at  any  Regional  Examination  Center 
listed  in  §  12.01-7  or  may  renew  the 
merchant  mariner's  document  by  mail 
under  paragraph  (e)(3)  of  this  section. 

(3)  The  applicant  shall  submit  the 
original  or  a  photocopy  of  the  merchant 
mariner's  document  to  be  renewed.  A 
photocopy  must  include  the  front  and 
back  of  the  merchant  mariner's 
document.  If  requested,  the  old 
document  will  be  returned  to  the 
applicant. 

(4)  rhe  expiration  date  of  a  merchant 
mariner's  document  that  was  issued 
without  an  expiration  date  is 
determined  in  accordance  with  §  12.02- 
29. 


(5)  Each  applicant  shall  comply  with 
§  12.02-O9(b)(l)  of  this  part. 

(b)  Fitness.  No  merchant  mariner's 
document  will  be  renewed  if  it  has  been 
suspended  without  probation  or 
revoked  as  a  result  of  action  under  part 
5  of  this  chapter,  or  facts  which  would 
render  a  renewal  improper  have  come  to 
the  attention  of  the  Coast  Guard. 

(c)  Professional  requirements.  (1)  In 
order  to  renew  a  merchant  mariner's 
document  endorsed  with  a  qualified 
rating,  the  applicant  shall  comply  with 
one  of  the  following: 

(i)  Present  evidence  of  at  least  1  year 
of  sea  service  during  the  past  5  years; 

(ii)  Pass  a  comprehensive,  open -book 
exercise  covering  the  general  subject 
matter  required  by  this  part  for  the 
applicable  endorsement  or  pass  an 
open-book  license  exercise  that  covers 
the  same  subject  matter  required  for  the 
MMD  endorsement; 

(iii)  Complete  an  approved  refresher 
training  course;  or, 

(iv)  Present  evidence  of  employment 
in  a  position  closely  related  to  the 
operation,  construction,  or  repair  of 
vessels  (either  deck  or  engineer  as 
appropriate  for  the  endorsement)  for  at 
least  3  years  during  the  past  5  years. 

(2)  Tnere  are  no  professional 
requirements  for  renewal  of  a  merchant 
mariner's  dociunent  that  is  not  endorsed 
with  any  qualified  ratings. 

(d)  Physical  requirements.  (1)  An 
applicant  for  renewal  of  a  merchant 
mariner's  document  endorsed  with  a 
qualified  rating  other  than  lifeboatman. 
shall  submit  a  certification  by  a  licensed 
physician  or  physician  assistant  that  he 
or  she  is  in  good  health  and  has  no 
physical  impairment  or  medical 
condition  which  would  render  him  or 
her  incompetent  to  perform  the  ordinary 
duties  of  that  qualified  rating(s).  This 
certification  must  address  visual  acuity 
and  hearing  in  addition  to  general 
physical  condition,  and  must  have  been 
completed  within  the  previous  12 
months. 

(2)  If  the  Officer  in  Charge,  Marine 
Inspection  has  reason  to  believe  that  an 
apphcant  suffers  fi-om  some  physical 
impairment  or  medical  condition  which 
would  render  the  applicant  incompetent 
to  perform  the  duties  of  the  qualified 
rating(s)  (other  than  lifeboatman),  the 
applicant  may  be  required  to  submit  the 
results  of  an  examination  by  a  licensed 
physician  or  physician  assistant  that 
meets  the  requirements  for  originally 
obtaining  the  rating(s). 

(3)  An  applicant  who  has  lost  sight  in 
one  eye  may  renew  a  merchant 
mariner's  document  with  qualified 
ratings,  provided  the  applicant  is 
qualified  in  all  other  respects  and  that 
the  visual  acuity  in  the  remaining  eye 


peisses  the  test  required  in  §  10.205(d)  of 
this  chapter. 

(e)  Special  circumstances — (1) 
Reissuance  after  expiration,  Period  of 
grace.  Except  as  provided  in  this 
paragraph,  a  merchant  mariner's 
document  may  not  be  renewed  more 
than  12  months  after  it  has  expired.  To 
obtain  a  reissuance  of  a  merchant 
mariner's  document  expired  more  than 
12  months,  an  applicant  shall  comply 
with  the  requirements  of  paragraph  [f]  of 
this  section.  When  an  applicant's 
merchant  mariner's  document  expires 
during  a  time  of  service  with  the  Armed 
Forces  and  there  is  no  reasonable 
opportimity  for  renewal,  including  by 
mail,  this  12-month  period  of  grace  may 
be  extended.  The  period  of  military 
service  following  the  date  of  merchant 
mariner's  document  expiration  which 
precluded  renewal  may  be  added  to  the 
12  month  period  of  grace.  The  12  month 
period  of  grace,  and  any  extension,  do 
not  affect  the  expiration  date  of  the 
document.  A  merchant  mariner's 
document,  and  any  endorsements  that  it 
contains,  are  not  valid  for  use  after  the 
expiration  date. 

(2)  Renewal  in  advance.  A  merchant 
mariner's  document  may  not  be 
renewed  more  that  12  months  before 
expiration  tmless  it  is  being  renewed  in 
conjunction  with  a  license  or  certificate 
of  registry  which  is  either  due  for 
renewal  or  being  upgraded,  or  unless 
the  Officer  in  Charge,  Marine  Inspection 
is  satisfied  that  special  circumstances 
exist  to  justify  renewal. 

(3)  Renewal  by  mail,  (i)  Applications 
for  renewal  of  merchant  mariner's 
documents  by  mail  may  be  sent  to  any 
Coast  Guard  Regional  Examination 
Center.  The  following  documents  must 
be  submitted: 

(A)  A  properly  completed  application 
on  a  Coast  Guard  furnished  form,  and 
the  evaluation  fee  required  by  ^  12.02- 
18. 

(B)  The  document  to  be  renewed,  or. 
if  it  has  not  expired,  a  photocopy  of  the 
document,  including  the  back. 

(C)  A  certification  from  a  licensed 
physician  or  physician  assistant  in 
accordance  with  paragraph  (d)  of  this 
section. 

(D)  Evidence  of,  or  acceptable 
substitute  for.  sea  service  in  accordance 
with  paragraph  (c)  of  this  section. 

(ii)  The  open-book  exercise,  if 
required,  may  be  administered  through 
the  mail. 

(4)  Concurrent  renewal  of  merchant 
mariner's  documents,  and  licenses,  or 
certificates  of  registry.  An  applicant  for 
concurrent  renewal  of  more  than  one 
merchant  mariner  credential  shall 
satisfy  the  individual  renewal 
requirements  and  pay  the  applicable 
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tees  required  by  §$  12.02-18  and  10.109 
of  this  chapter  for  each  merchant 
mariner's  documant  license,  or 
certincat«  of  registry  being  renewed. 

(f)  Reissuance  of  expired  merchanl 
mariner's  documents.  (1)  Whenever  an 
applicant  applies  for  reissuance  of  a 
merchant  mariner's  document  endorsed 
with  qualified  rating(s)  more  than  12 
months  after  expiration,  in  lieu  of  the 
requirements  of  paragraph  (c)  of  this 
section  the  applicant  shall  demonstrate 
continued  professional  knowledge  for 
each  qualified  rating  for  which 
reissuance  is  sought  by  completing  a 
course  approved  for  this  purpose  or,  by 
passing  the  complete  examination  for 
each  rating,  or  by  passing  the 
examination  for  a  rek'.ed  license 
required  by  §  10  209(0(1)  of  this 
chapter.  The  fees  listed  in  §§  12.02-18 
and  10.109  apply  to  these  examinations 

(2)  A  mercnant  mariner's  document 
without  any  qualified  rating 
endorsements  that  has  been  expired 
more  than  12  months  shall  be  r»Mssiied 
in  the  same  manner  as  a  current 
merchant  mariner's  document.  There 


are  no  additional  rsquirexuents  for 
reissuing  merchant  mariner's 
documents  without  qualified  ratings 
that  have  been  expired  more  than  12 
months. 

(g)  Inactive  document  renewal.  (1) 
Applicants  for  renewal  of  meixiunt 
mariner's  documents  that  are  endorsmi 
with  quahCfHi  ratings,  who  arc 
unwilling  or  otherwise  unable  to  meet 
the  requirements  of  paragraphs  (c)  or  (d) 
of  this  section  may  renew  the  merchant 
mariner's  document,  with  the  following 
restrictive  eiuiursemenl  placed  on  the 
document:  "Continuity  only;  service 
urKier  document  prohibited."  Holders  of 
merchant  mariner's  documents  with  this 
continuity  emforsCTijenf  may  have  the 
prohibition  rescinded  at  any  time  by 
satisfying  the  renewal  requirements  in 
paragraphs  (c)  and  (d)  of  this  section. 

(2)  Applications  for  renewal  of  a 
document  with  the  continuity 
endorsement  must  include: 

(i]  The  document  to  be  renewed,  or, 
if  it  is  unexpired,  a  photocopy  of  the 
document  including  the  back  and. 


(ii)  A  signed  statement  from  the 
applicant  attesting  to  an  awareness  o^ 
the  restriction  to  be  placed  on  the 
renewed  document  and  of  the 
requirements  for  rescinding  the 
continuitv  endorsement. 

14.  Section  12.02-29  and  Table 
12.02-29  are  added  to  read  as  fallows 

$12.02-29    Expiration  of  existing  merchant 
mariner's  documents. 

The  expiration  year  of  a  ratrchant 
mariner's  document  issued  without  an 
expiration  date  is  cak.-ulated  by  adding 
5-year  increments  to  the  issuance  date 
of  the  document,  up  to  the  first 
applicable  x-ear  falling  between  1995 
and  1999,  inclusive.  The  day  and  month 
of  expiration  are  the  same  as  that  of 
issuance.  Table  12.02-29  is  provided  as 
an  aid  for  calculating  the  expiration  date 
of  a  document  issued  without  an 
expiration  date.  A  merchant  mariner's 
document  is  not  valid  for  use  after  the  " 
expiration  date  calculated  under  this 
section,  but  may  be  renewed  in 
accordance  with  the  requirements  of 
^12.02-27. 


TABLE  12.02-29. 

—Expiration  of  Merchant  Mariner's  Doojments  Issued  With  No  Expiration  Date  ' 

Expiration  year 

1990 

1998 

1997 

1996 

1995 

Is'.  „f  'I'faf 


1994 

1993 

1992 

1991 

1990 

1989 

1988 

1987 

1986 

1985 

1984 

1983 

1982 

1981 

1980 

1979 

1978 

1977 

1976 

1975 

1974 

1973 

1972 

1971 

1970 

1966 

1968 

1967 

1966 

1965 

1964 

1963 

1962 

1961 

1960 

19^ 

1958 

1957 

1956 

1955 

1954 

1963 

1952 

1951 

1950 

1949 

1948 

1947 

1946 

1945 

1944 

1943 

1942 

1941 

1940 

1939 

1938 

1937 

- 

'  Find  the  year  in  wtuch  the  merchant  mariner's  document  was  issued  (Issue  Year),  then  move  up  ttw  column  to  find  the  Expiration  Year 
Month  and  day  of  expiration  correspond  to  the  montti  and  day  at  tsaue. 

Osled;  Svpteinber  19,  1994 
).F.  McC«wan, 

Cn^Mam.  U.S.  Coast  Guard.  Acting  CJtn'f. 
Office  of  Marine  Safety.  Security  and 
Environmental  {''rottctian. 
|FR  Doc  94-23655  Filed  9-26-94.  8:45  anil 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  t018-AA24 

Migratory  Bird  Hunting;  Final 
Frameworks  for  Late-Season  Migratory 
Bird  Hunting  Regulations 

AGENCY:  Fish  ajid  Wildlife  Ser\ice, 

Interior. 

action:  Final  rule. 

SUMMARY:  This  rule  prescribes  final  late- 
seasun  frameworks  from  which  States 
may  select  season  dates,  limits,  and 
other  options  for  the  1994-95  migratory 
bird  hunting  season.  These  late  seasons 
include  most  waterfowl  seasons,  the 
earliest  of  which  generally  commence 
on  or  about  October  1, 1994.  The  effects 
of  this  final  rule  are  to  facilitate  the 
selection  of  hunting  seasons  by  the 
States  to  further  the  annual 
establishment  of  the  late-season 
migratory  bird  hunting  regulations. 
State  sele(  fions  will  be  published  in  the 
Federal  Register  as  amendments  to 
§§  20104  through  20.107  and  §  20  109 
oftitleSOCFRpart  20. 

EFFECTIVE  DATE:  September  27.  1994 
ADDRESSES:  Season  selections  from 
States  are  to  be  mailed  to;  Chief,  Office 
of  Migratory  Bird  Management,  U.S. 
Fish  and  Wildlife  Service.  Department 
of  the  Interior,  ms  634— ARLSQ,  1849  C 
Street,  NW.,  Washington.  DC  20240. 
Comments  received  are  available  for 
public  inspection  during  normal 
business  hours  in  room  634.  Arlington 
Square  Building.  4401  N.  Fairfax  Drive. 
Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  S(  hmuit,  C^luef,  CXfiie  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlile  Service,  Department  of  the 
Interior,  ms  634— ARLSQ.  1849  C  Street. 
NW  .  Washington.  DC  20240.  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1994 

On  April  7.  1994.  the  Service 
published  for  public  comment  in  the 
Federal  Register  (59  FR  16762)  a 
proposal  to  amend  50  CFR  part  20,  with 
comment  periods  ending  July  21  for 
early-season  proposals  and  September  2 
for  late-season  proposals.  The  deadline 
for  late-season  proposals  was 
subsequently  extended  to  September  9 
in  the  September  7  Federal  Register  (58 
FR  46320).  These  regulations  would  be 
proposed  for  certain  designated 
members  of  the  avian  families  Anatidae 
(ducks,  geese,  and  swans)-  Columbidae 


(doves  and  pigeons).  Gruidae  (cranes); 
Rallidae  (rails,  coots,  moorhens,  and 
gallinules);  and  Scolopacidae 
(woodcock  and  snipe).  These  species  are 
designated  as  "migratory  game  birds"  in 
conventions  between  the  United  States 
and  several  foreign  nations  for  the 
protection  and  management  of  these 
birds.  All  other  birds  designated  as 
migratory  (under  10.13  of  Subpart  B  of 
50  CFR  Part  10)  in  the  aforementioned 
conventions  may  not  be  hunted.  On 
June  8.  1994.  the  Service  published  for 
public  comment  a  second  document  (59 
FR  29700)  which  provided 
supplemental  proposals  for  early-  and 
late-season  migratory  bird  hunting 
regulations  frameworks.  On  June  23. 
1994.  a  public  hearing  was  held  in 
Washington.  DC.  as  announced  in  the 
April  7  and  June  8  Federal  Registers,  to 
review  the  status  of  migratory  shore  and 
upland  game  birds.  Proposed  hunting 
regulations  were  discussed  for  these 
species  and  for  other  early  seasons.  On 
July  12,  1993,  the  Service  published  in 
the  Federal  Register  (59  FR  35566)  a 
third  document  in  the  series  of 
proposed,  supplemental,  and  final 
rulemaking  documents  which  dealt 
specifically  with  proposed  early-season 
frameworks  for  the  1994-95  season  On 
August  4,  1994,  a  public  hearing  was 
held  in  Washington,  DC,  as  announced 
in  the  April  7,  June  8,  and  July  12 
Federal  Registers,  to  review  the  status 
of  waterfowl.  Proposed  hunting 
regulations  were  discussed  for  these  late 
seasons.  On  August  17,  1994,  the 
Service  published  a  fourth  document 
(59  FR  42474)  containing  final 
frameworks  for  early  migratory  bird 
hunting  seasons  from  which  wildlife 
conservation  agency  officials  from  the 
States.  Puerto  Rico,  and  the  Virgin 
Islands  selected  early-season  hunting 
dates,  hours,  areas,  and  limits  for  1994- 
95.  The  fifth  document  in  the  series, 
published  August  24.  1994  (59  FR 
43684),  dealt  specifically  with  proposed 
frameworks  for  the  1994-95  late-season 
migratory  bird  hunting  regulations.  On 
September  1.  1994,  the  Service 
published  in  the  Federal  Register  a 
sixth  document  consisting  of  a  final  rule 
amending  subpart  K  of  title  50  CFR  part 
20  to  set  hunting  seasons,  hours,  areas, 
and  limits  for  early  seasons.  On 
September  7.  1994.  the  Service 
published  in  the  Federal  Register  a 
seventh  document  announcing  an 
extension  of  the  closing  date  for  the 
comment  f)eriod  on  late-season 
regulations  from  September  2  to 
September  9.  This  document,  which 
establishes  final  frameworks  for  late- 
season  migratory  bird  hunting 


regulations  for  the  1994-95  season,  is 
the  eighth  in  the  series. 

Review  ofConunents  and  the  Sarvice's 
Response 

Public-hearing  and  written  comments 
received  through  September  9.  1994, 
relating  to  proposed  late-season 
frameworks  are  discussed  and 
addressed  here.  Ten  individuals 
presented  statements  at  the  August  4. 
1994.  public  hearing.  Individuals  and 
the  organizations  represented  were;  Dr. 
RoUin  Sparrowe.  Wildlife  Management 
Institute;  Walter  Sikes,  California 
Waterfowl  Association;  Brian  C^avey. 
Office  of  Senator  Max  Baucus;  Bruce 
Barbour.  National  Audubon  Society; 
K.L.  Cool.  Central  Flyway  Council;  Scott 
Sutherland.  Ducks  UnUmited; 
Congressman  Jay  Dickey.  4th 
Congressional  District  in  Arkansas; 
Congressman  Tim  Petrie,  6th 
Congressional  District  in  Wisconsin;  Dr. 
Gary  Will,  Pacific  Flyway  Council;  and 
Congressman  Steve  Gunderson,  3rd 
Congressional  District  in  Wisconsin. 
The  Service  received  504  written 
comments  that  specifically  addressed 
late-season  issues.  These  late-season 
comments  are  summarized  and 
discussed  in  the  subject  order  used  in 
the  April  7,  1994,  Federal  Register. 
Only  the  numbered  items  pertaining  to 
late  seasons  for  which  comments  were 
received  are  included.  Flyway  Council 
recommendations  showTi  below  include 
only  those  involving  changes  from  the 
1993-94  late-season  frameworks.  For 
those  topics  where  a  Council 
recommendation  is  not  shown,  the 
Council  supported  continuing  the  same 
frameworks  as  in  1993-94. 

General 

Public-Hearing  Comments:  Dr  Rolliii 
Sparrowe.  Mr.  Brian  Cavey,  Mr.  Bruce 
Barbour.  Mr.  K.  L.  Cool,  and  Mr.  Scott 
.Sutherland  expressed  optimism  for  the 
recovery  of  duck  populations  this  year 
due  to  the  return  of  good  water  and 
improved  upland  habitat  conditions. 
They  noted  that  a  variety  of 
circumstances  likely  contributed  to  this 
improvement  but  praised  the 
Conservation  Reserve  Program  (CRP) 
and  the  cooperative  efforts  of  private 
landowners.  State  and  Federal  wildlife 
agencies,  and  conservation 
organizations  for  having  played  a 
significant  role.  However,  Mr. 
.Sutherland  stated  that  several  species, 
including  the  mallard,  black  duck, 
pintail,  American  wigeon,  blue-winged 
teal,  canvasback.  and  scaup  are  still 
below  the  North  American  Waterfowl 
Management  Plan  goals.  He  stressed  the 
need  to  expand  and  improve  population 
surveys  and  banding  program  databases 


which  would  allow  the  development  of 
refined  regional  and  flyway 
management  plans. 

Written  Comments:  The  California 
Waterfowl  Association  urged  the 
Service  to  consider  the  link  between 
hunting  opportunities  and  hunter 
support  of  habitat  programs  when 
formulating  regulations.  They  believe 
that  the  current  sizes  of  waterfowl 
populations  justify  a  relaxation  of 
restrictions. 

An  individual  from  California 
requested  that  waterfowl  harvests  be 
managed  on  a  flyway  basis. 

Dr.  Robert  McLandress,  Director  of  the 
Waterfowl  and  Wetland  Program  of  the 
California  Waterfowl  Association, 
expressed  his  concern  for  the  65  percent 
decrease  in  California  waterfowl  hunters 
during  the  past  two  decades  and  the 
impact  of  such  losses  on  wetland  habitat 
preservation  and  maintenance.  He  noted 
that  the  number  of  California  waterfowl 
hunters  was  more  highly  correlated  with 
pintail  harvests  and  pintail  breeding 
populations  than  with  harvests  and 
populations  of  other  ducks. 

Mr.  Walter  R.  Sikes,  representing  the 
California  Waterfowl  Association,  noted 
that  1994  would  be  the  second  year  of 
good  production  for  Pacific  Flyway 
duck  populations  which  should  provide 
relief  to  the  existing  regulations 
restrictions.  He  commented  that 
reduced  waterfowl  populations  and 
hunting  opportunities  had  discouraged 
support  for  habitat  restoration  efforts  in 
California;  but  nonetheless.  California 
waterfowlers  have  spent  millions  of 
dollars  on  waterfowl  habitat 
improvement  programs  in  that  State.  He 
further  indicated  that  historical  data 
supported  relaxation  of  regulations, 
noting  that  during  years  with  similar 
duck  populations,  seasons  were  31 
percent  longer,  bag  limits  were  75 
percent  higher,  and  hunter  numbers 
were  at  least  35  percent  greater  than  in 
1993. 

Two  local  sportsmen's  organizations 
from  Massachusetts  requested  threshold 
figures  for  all  species  of  waterfowl 
defining  when  seasons  shall  be  opened 
or  closed. 

The  Fund  for  Animals  expressed 
concern  that  many  States  are 
establishing  late-season  migratory  bird 
hunting  dates  prior  to  the  publication  of 
the  final  frameworks  by  the  Service. 
They  contend  that  such  premature 
action  by  State  agencies,  regardless  of 
the  time  constraint  the  agencies  may 
face,  conflict  with  the  notice  and 
comment  requirements  of  the 
Administrative  Procedures  Act.  The 
purpose  of  publishing  the  Federal 
Register  proposed  rulemaking 
(iuiument  and  allowing  a  subsequent 


comment  period  is  to  provide 
opportunity  for  interested  parties  to 
submit  data  and  facts  and  to  present 
their  views.  They  maintain  that  this 
scenario  places  the  Service  in  a  difficult 
situation  and  compromises  its  ability  to 
make  changes.  As  a  result,  they  believe 
that  the  Service  does  not  seriously 
consider  comments  received  and  thus 
does  not  involve  the  public  in  the 
decision-making  process. 

The  New  York  State  Department  of 
Environmental  Conservation  expressed 
concern  regarding  the  timing  of  the 
process  required  to  establish  final 
frameworks  for  setting  migratory  game 
bird  regulations  and  asked  that  the 
Service  modify  the  administrative 
process.  They  suggested  that  regulations 
should  be  finalized  a  month  earlier  in 
order  to  establish  season  dates  and 
provide  information  to  hunters  in  an 
orderly  and  timely  manner. 

The  Humane  Society  of  the  United 
States  (hereinafter  the  Humane  Society) 
expressed  concern  that  the  public  was 
not  well  represented  in  the  regulations- 
establishment  process.  They  requested 
establishment  of  a  system  directly 
involving  the  non-hunting  public.  They 
also  requested  that  the  Service 
undertake  efforts  to  obtain  population 
estimates  for  all  hunted  species. 

Service  Response:  When  the 
preliminary  proposed  rulemaking 
document  was  published  in  the  Federal 
Register  on  April  7,  1994,  the  Service 
aimounced  the  comment  periods  for  the 
early-season  and  late-season  proposals 
and  gave  notice  that  the  process  of 
promulgating  hunting  regulations 
"must,  by  its  nature,  operate  under  time 
constraints".  Ample  time  must  be  given 
to  gather  and  interpret  survey  data, 
consider  recommendations  and  develop 
proposals,  and  to  receive  public 
comment  Scheduled  dates  are  set  to 
give  the  greatest  possible  opportunity 
for  public  input.  If  States  do  take  action 
to  establish  their  seasons  prior  to  the 
final  decisions  on  the  frameworks,  they 
risk  having  to  withdraw  and  modify 
those  actions.  The  Service  is  obligated 
to,  and  does,  give  serious  consideration 
to  all  information  received  as  public 
comment.  The  Service  has  long 
recognized  the  problems  associated  with 
the  length  of  time  necessarv'  to  establish 
the  final  frameworks,  and  in 
conjunction  with  States,  Flyway 
Councils,  and  the  public,  continues  to 
seek  new  ways  to  streamline  and 
improve  the  regulatory  process. 

Regarding  population  estimates,  the 
long-term  objectives  of  the  Service 
include  providing  opportunities  to 
harvest  portions  of  certain  migratory 
game  bird  papulations  and  to  limit 
harvests  to  levels  compatible  with  each 


population's  ability  to  maintain  healthy, 
viable  numbers.  Annually,  the  status  of 
populations  are  evaluated  and  the 
potential  impacts  of  hunting  are 
considered.  The  Service  beheves  that 
hunting  seasons  are  consistent  with  the 
current  status  of  waterfowl  populations 
and  long-term  population  goals. 

1.  Ducks 

A.  General  Harvest  Strategy 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
seasons  and  limits  similar  to  those  in 
effect  during  1985-87  (with  the 
exception  of  pintail),  when  significant 
reductions  in  bag  and  season  length 
were  imposed  to  protect  certain 
declining  duck  populations.  The 
Council  presented  information  on  duck 
populations,  hunter  numbers,  and  duck 
harvest  in  support  of  their 
recommendati  ons . 

Public-Hearing  Comments:  Dr.  RoUin 
Sparrowe  indicated  that  while  a 
recovery  of  duck  populations  appears  to 
be  underway,  a  single  year  does  not 
represent  an  upward  trend.  He  noted 
that  some  liberalization  may  be 
warranted  this  year,  but  added  that  the 
major  question  was  how  much  and  how 
fast  should  these  liberalizations  be 
implemented.  Mr.  Bruce  Barbour 
advised  a  cautious  restraint  and 
suggested  that  our  goal  should  be  to 
return  as  many  breeding  pairs  as 
possible  next  spring  to  take  full 
advantage  of  the  likely  excellent  nesting 
conditions.  Mr.  Walter  Sikes  and  Mr. 
Brian  Cavey  commented  that  with  the 
increased  breeding  populations  and 
improved  fall  flight  of  ducks,  some 
liberalization  in  the  hunting  regulations 
was  justified  this  year.  Tim  Petrie 
believed  that  Wisconsin  hunters  were 
deserving  of  additional  hunting 
opportunities  because  of  their  support 
and  participation  in  habitat  programs. 
Mr.  Walter  Sikes  accused  the  Service  of 
imposing  restrictions  based  on  a  trend 
towards  continental  waterfowl 
management  and  a  desire  to  simplify 
regulations.  He  believed  such 
restrictions  were  unnecessary  on 
healthy  populations  and  inconsistent 
with  the  status  of  populations  and 
habitat  conditions  within  a  flyway. 

Written  Comments:  The  Louisiana 
Department  of  Wildlife  and  Fisheries 
expressed  their  dissatisfaction  with  the 
decision  by  the  Service  to  offer  an 
option  package  on  duck  seasons  this 
year.  They  indicated  that  most  optional 
regulations  regarding  waterfowl  himting 
were  abandoned  years  ago. 

The  Florida  Game  ana  Fresh  Water 
Fish  Commission  commented  that 
regulations  changes  should  ideally 
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result  in  measurable  responses  to  those 
changes  and  that  "tinkering"  should  be 
avoided.  They  maintained  that  the 
hybrid  option  proposed  by  the  Service 
this  year  will  further  complicate 
evaluations  and  inif>ede  our  capabilities 
to  learn  about  the  effects  of  those 
regulation  changes. 

The  Nebraska  Game  and  Parks 
Commission  asked  the  Service  to  ' 

explain  the  basis  of  information  used  to 
change  the  proposed  frameworks  from 
those  presented  at  the  public  bearing  on 
August  4.  1994.  to  those  published  in 
the  Federal  Register  on  August  24. 
1994.  Further,  they  indicated  that  they 
were  unaware  of  the  opportunity  to 
provide  comments  regarding  the 
regulations  frameworks  prior  to  the 
publication  of  the  proposed  late-season 
rulemaking  do<  ument  in  the  Federal 
Register. 

The  Texas  Parks  and  Wildlife 
Department  was  critical  of  the 
regulations-development  process  this 
year  and  questioned  the  partnership 
between  the  Service,  States,  and  Flyway 
Councils.  They  indicated  that  certain 
perceptions  or  politics  were  driving  the 
decision  process  rather  than 
constructive  compromise  based  on 
sound  biology.  They  advocated  the  need 
for  greater  focus  on  population  biology, 
current  and  projected  habitat 
conditions,  and  concerns  of  those  who 
still  hunt  ducks  They  believe  this  will 
build  the  base  of  knowledge  on  which 
sound  decisions  should  be  made 

The  Central  Flyway  Council 
commented  that  the  Service's  proposal 
of  one  additional  bird  or  10  additional 
days  was  overly  conservative.  |}enalizcd 
hunters,  and  was  inconsistent  with  our 
biological  knowledge.  They  stated  that  it 
appeared  as  if  biologically  based  action 
had  been  overridden  by  risk-aversive 
conservatism  and  clearly  amounted  to 
■tinkering",  which  would  impede 
learning. 

The  Delta  Waterfowl  Foundation 
expressed  concern  that  the  increase  in 
the  spring  population  survey 
reprcsen'ed  a  redistribution  of  ducks 
from  unsurveyed  areas,  and  raised 
concerns  about  the  reliability  of  short- 
term  population  projections  in  justifying 
significant  changes  in  harvest  strategies. 
Given  the  fact  that  1994  was  only  the 
first  year  of  good  production  and 
considering  the  uncertain  variability  in 
the  fall  flight  index,  they  maintained 
that  a  conservative  framework  was 
justified.  They  further  recommended 
allowing  populations  to  rebuild  during 
these  (Kitentially  short-lived  years  of 
good  cover  and  water  conditions. 

The  Federation  of  State  Waterfowl 
Associations  expressed  concern  that  the 
Service  was  moving  towards  a 


continental  waterfowl-management 
approach  and  a  simpUfication  of 
regulations  rather  than  using  the  flyway 
concept  to  tailor  regulations  to  specific 
populations  and  to  promote  habitat 
management. 

Two  individuals  asked  that  shooting 
hours  be  returned  to  sunrise  rather  than 
one-half  hour  before  sunrise  to  reduce 
crippling  loss  and  aid  in  species 
identification  and  management. 

Service  Response:  During  most  of  the 
past  decade,  drought  conditions  on  the 
principal  duck  breeding  grounds  have 
resulted  in  depressed  duck  populations, 
with  numbers  of  some  species  rea<;hing 
all-time  lows.  This  situation 
necessitated  restrictions  in  hunting 
regulations  to  reduce  harvest  rates 
commensurate  with  the  status  of  ducks. 
This  year,  habitat  conditions  were  much 
improved  and  breeding- population 
indices  for  many  duck  species  and  fall- 
flight  indices  for  both  mallards  and  all 
ducks  combined  increased  substantially. 
Further,  the  continuation  of  good 
habitat  conditions  into  mid-summer  this 
year  increases  the  likelihood  that 
breeding  habitat  conditions  may  again 
be  favorable  for  good  production  in 
1995. 

As  a  result  of  the  increases  observed 
in  breeding-population  and  production 
surveys  this  year,  the  Service  believed 
that  some  relaxation  of  the  harvest 
restrictions  that  have  been  in  place  in 
recent  years  was  warranted.  The 
question  was  how  much  relaxation 
should  occur  in  this  first  year  of 
improvement.  Several  alternatives  were 
available,  including.  (1)  to  continue 
harvest  restraints  one  more  year  by 
making  little  or  no  change  in  regulations 
in  an  attempt  to  provide  maximum 
population  growth  and  potentially  be  in 
a  better  position  to  capitalize,  in  terms 
of  duck  production,  on  the  prospects  for 
good  habitat  conditions  next  year,  or  (2) 
to  increase  harvest  opportunity  to  a 
greater  extent  this  year  and  have  a  lesser 
c:hance  for  continued  growth  in  duck 
populations.  The  .Service  felt  that  the 
first  alternative  offered  the  jireatest 
opportunity  for  long-term  benefit  for 
both  duck  populations  and  harvest 
opportunity. 

Flyway  Councils  felt  thst  more 
liberalization  in  the  hunting  regulations 
was  justified  and  recommended 
increases  in  both  season  length  and  bag 
limits  for  the  duck  season.  In  the 
Service's  view,  these  changes  would 
significantly  increase  harvests  and  were 
more  in  line  with  the  second  alternative 
identified  above.  Consequently,  the 
Service  opted  for  increases  in  bag  limits 
similar  to  those  recommended  by  the 
Councils,  but  preferred  to  retain  last 
year's  season  lengths.  The  Service  fell 


that  this  approach  would  provide 
additional  harvest  opportunity  for 
hunters  but  would  have  a  lesser  impact 
on  overall  harvest  than  longer  seasons. 

At  the  public  hearing  for  late-season 
regulations  on  August  4.  1994,  in 
Washington.  DC.  the  Service  proposed 
duck-season  frameworks  consisting  of 
the  same  season  length  as  last  year  and 
an  increase  of  one  bird  in  the  overall 
daily  bag  limit.  In  response  to  numerous 
comments  received  after  the  public 
hearing,  the  proposed  frameworks 
published  in  the  Federal  Register  on 
August  24.  1994.  were  changed  to 
include  an  option  for  States  to  select 
either  the  same  season  length  as  last 
year  with  a  larger  bag  limit  or  a  season 
length  10  days  longer  than  last  year  with 
essentially  the  same  bag  limit. 

The  Service  recognizes  the  wide 
divergence  of  views  concerning  an 
appropriate  harvest  strategy  for  ducks 
during  this  first  year  of  significant 
improvement  in  the  status  of  ducks. 
However.  1  year  of  significant  growth 
does  not  constitute  a  full  recovery  and 
several  years  of  growth  are  needed  to 
rebuild  the  principal  stocks  in  the 
suneyed  area  that  were  depressed 
during  the  1980s.  The  Service  remains 
committed  to  this  goal  and  believes  that 
in  order  to  reach  these  desired 
population  levels,  we  must  take  full 
advantage  of  the  much-improved  habitat 
conditions  and  prudently  manage 
harvest  rates.  The  Service  welcomes  this 
challenge  and  asks  that  States.  Flyway 
Councils,  hunters  and  the  general  public 
join  in  this  effort. 

In  regard  to  shooting  hours,  the 
Service  has  received  considerable 
support  for  the  proposed  shooting 
hours  The  Service  has  compiled 
information  which  demonstrates  that 
shooting  hours  beginning  at  one-half 
hour  before  sunrise  do  not  contribute 
significantly  to  the  harvest  of  nontarget 
species  Consistent  with  the  Service's 
long-term  strategy  for  shooting  hours. 
published  in  the  September  21.  1990. 
Federal  Register  (55  FR  38898).  the 
frameworks  herein  provide  for  shooting 
hours  of  one-half  hour  before  sunrise  to 
sunst't.  unless  otherwise  specified. 

B.  Framework  Dates 

Council  Rffcommendations:  The 
Central  Flyway  Council  recommended 
that  the  hunting-season  frameworks  for 
(lucks,  coots,  and  mergansers  begin  on 
the  Saturday  nearest  October  1  (October 
1 .  1994)  and  extend  until  the  Sunday 
nearest  January  20  (January  22,  1995). 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  framework  opening  and 
closing  dates  of  the  .Saturday  nearest 


October  1  to  January  20.  The  Lower- 
Region  Regulations  Committee  also 
recommended  that  opening  and  closing 
dates  be  established  as  a  basic 
regulation  and  not  fluctuate  annually. 

The  Pacific  Flyway  Council 
recommended  outside  season  dates  of 
the  Saturday  nearest  October  1  to  the 
Sunday  nearest  January  20.  Floating 
framework  dates  are  recommended 
because  (1)  the  flyway  has  traditionally 
been  offered  Saturday  openings  and 
Sunday  closing  for  most  migratory  game 
birds.  (2)  fixed  calendar  dates  will 
further  restrict  hunting  opportunity  in 
those  States  that  traditionally  open 
hunting  on  Saturday  and  close  on 
Sunday.  (3)  departure  from  this 
traditional  format  will  be  confusing  and 
unnecessarily  restrictive.  (4)  there  are 
no  biological  consequences  to  floating 
frameworks  since  we  are  dealing  with 
only  plus  or  minus  3  days  in  opening 
and  closing  dates.  (5)  a  Saturday 
opening  allows  participation  by  school- 
age  hunters  and  those  that  have  a 
traditional  work  week.  (6)  there  are  no 
biological  or  political  justifications 
which  warrant  a  change  from  previous 
outside  framework  dates. 

Written  Comments:  The  Nebraska 
Game  and  Parks  Commission  requested 
the  Service  to  consider  the  use  of 
floating  framework  dates,  rather  than 
the  proposed  fixed  dates. 

The  Humane  Society  recommends 
that  all  seasons  open  on  Wednesday  in 
order  to  reduce  the  high  level  of  harvest 
associated  with  traditional  Saturday 
season  openings. 

Service  Response:  The  use  of  floating 
framework  dates  automatically  allows 
earliest  opening  and  latest  closing  dates 
to  vary  by  almost  a  full  week  over  a 
period  of  years.  These  kinds  of  annual 
variations  tend  to  confound  assessment 
of  the  impact  of  h"unting  regulations  on 
duck  populations.  As  the  Service  has 
previously  stated  in  the  Federal 
Register  ('58  FR  50190).  a  State  may 
choose  to  delay  its  opening  date  to 
correspond  with  a  particular  day  of  the 
week  or  to  close  earlier  to  maximize  the 
number  of  weekends  that  hunting  is 
allowed.  Regarding  the  consideration  of 
framework  dates  as  "basic"  rather  than 
annual"  regulations,  the  Service  has 
previously  stated  its  policy  to  retain  the 
use  of  framework  dates  as  a  harvest- 
management  tool. 

C.  Season  Lengths 

Council  Recommendations:  The 
Atlantic  Flyway  Council  and  the  Upper- 
Region  and  Lower-  Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Council  recommended  a  40-day  duck 
season. 


The  Central  Flyway  Council 
recommended  that  the  season  length  in 
the  High  Plains  Mallard  Management 
Unit  be  69  days.  16  of  which  must  begin 
no  earlier  than  the  Saturday  nearest 
December  10  (December  10.  1994).  For 
the  remainder  of  the  Flyway.  the 
Council  recommended  a  season  length 
of  53  days. 

The  Pacific  Flyway  Council 
recommended  a  season  length  of  79 
days,  with  7  additional  days  in  the 
Columbia  Basin  Mallard  Management 
Unit. 

Public-Hearing  Comments:  Mr.  Walter 
Sikes.  Mr.  Brian  Cavey.  Mr.  K.  L.  Cool, 
and  Mr.  Scott  Sutherland  supported  the 
Flyway  Councils'  recommendations  to 
expand  season  lengths  and  allow 
hunters  to  have  more  opportunity.  Mr. 
Jay  Dickey  supported  a  10-day  season 
extension  in  Arkansas  to  allow  families 
additional  time  to  spend  together. 
Congressman  Steve  Gunderson 
(Wisconsin)  commented  on  the  inequity 
of  an  additional  9-day  teal  season  in 
"non-production"  States  without 
making  some  additional  duck  harvest 
opportunity  available  to  "production" 
States. 

Written  Comments:  The  Federation  of 
State  Waterfowl  Associations  supported 
the  adoption  of  recommendations  by  the 
Flyway  Councils.  They  believe  that  the 
recommendations  provide  an  incentive 
to  duck  hunters  to  maintain  and 
enhance  waterfowl  habitat  under  their 
control. 

An  individual  from  California  asked 
that  the  Service  consider  allowing  86 
days  of  duck  hunting  in  the  Pacific 
Flyway. 

The  Nebraska  Low  Plains 
Waterfowlers'  Association  urged  the 
Service  to  allow  46  days  of  duck 
hunting  in  the  Low  Plains  portion  of  the 
Central  Flyway. 

The  Wisconsin  Department  of  Natural 
Resources  endorsed  the 
recommendations  of  the  Mississippi 
Fl\-vvay  Council's  Upper-Region 
Regulations  Committee  and  requested 
that  the  Serv  ice  reconsider  its  proposal 
for  a  30-day  duck  season  with  a  4-bird 
daily  bag  limit.  They  suggested  that  if 
the  Service  feels  a  more  conservative 
season  is  necessary  this  year,  a  40-day 
season  with  a  3-bird  daily  bag  limit 
would  be  more  acceptable.  They  also 
expressed  concern  that  "non- 
production"  States  are  offered  a  9-day 
special  teal  season  while  production 
States  are  not  offered  some  type  of 
compensatory  opportunity. 

Two  local  sportsmen's  organizations 
in  Massachusetts  requested  a  35-day 
season  for  duck  hunting  in  the  Atlantic 
Flyway. 


The  Illinois  Department  of 
Conservation  urged  the  Service  to 
consider  a  40-day  season  framework 
with  a  3-bird  daily  bag  limit. 

Congressman  Steve  Gunderson  of 
Wisconsin  expressed  concern  about  the 
Service's  proposal  to  allow  a  30-day 
season  and  asked  that  consideration  be 
given  to  a  40-day  season  with  a  3-bird 
daily  bag  limit  to  provide  more 
recreational  opportunity  for  hunters. 

Both  the  Wisconsin  \Vildlife 
Federation  and  the  Wisconsin 
Conservation  Congress  asked  the 
Service  to  consider  a  40-day  season  with 
a  3-bird  daily  bag  limit. 

The  Michigan  Department  of  Natural 
Resources  expressed  concern  that  the 
Service  did  not  support  the  Mississippi 
Flyway  Council  proposal  for  a  40-day 
season  with  a  4-bird  daily  bag  limit  and 
suggested  that  if  further  protection  was 
warranted,  they  would  prefer  a  40-day 
season  with  a  3-bird  daily  bag  limit. 

The  Indiana  Department  of  Natural 
Resources  disagreed  with  the  Ser\ice's 
proposal  and  asked  for  reconsideration 
of  a  40-day  season  with  a  4-bird  daily 
bag  limit,  but  they  indicated  they  would 
accept  a  3-bird  daily  bag  limit  and  a  40- 
day  season,  if  necessary. 

"The  Kentucky  Department  of  Fish  and 
Wildlife  Resources  indicated  preference 
for  an  increase  in  the  season  length 
rather  than  an  increase  in  the  daily-bag 
limit,  but  stated  that  they  may  support 
the  decisions  of  the  Service,  if 
conservative  measures  were  necessary, 
based  on  additional  information. 

The  Ohio  Department  of  Natural 
Resources  asked  for  a  season  of  40  days 
with  a  4-bird  bag  limit,  but  if  not 
acceptable  to  the  Service,  they  would 
opt  for  a  longer  season  over  an 
expanded  bag  limit. 

"The  South  Carolina  Department  of 
Natural  Resources  felt  that  input  from 
the  States  was  being  disregarded  and 
that  the  Service's  restrictive  proposal 
did  not  show  support  for  hunting  and 
would  be  difficult  to  explain  to 
sportsmen. 

The  Massachusetts  Division  of 
Fisheries  and  Wildlife  recommended  a 
35-day  to  40-day  season  in  the  Atlantic 
Flyway  with  a  i-bird  daily  bag  limit, 
stating  that  an  additional  5  to  10  days 
of  hunting  is  an  appropriate  response  to 
the  improved  situation  of  the  past  3 
years. 

The  Maryland  Department  of  Natural 
Resources  supported  a  40-day  season 
with  a  3-bird  daily  bag  limit. 

The  Alabama  Department  of 
Conservation  and  Natural  Resources,  the 
Arkansas  Game  and  Fish  Commission, 
the  Florida  Game  and  Fresh  Water  Fish 
Commission,  the  Louisiana  Department 
of  Wildhfe  and  Fisheries,  the  Minnesota 
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Department  of  Natural  Resources,  the 
Mississippi  Department  of  Wildlife, 
Fisheries,  and  Parks,  the  Missouri 
Department  of  Conservation,  the  New 
York  Department  of  Environmental 
Conservation,  the  North  Carolina 
Wildlife  Resources  Commission,  the 
Ohio  Department  of  Natural  Resources 
the  South  Carolina  Department  of 
Natural  Resources,  and  the  Tennessee 
Wildlife  Resources  Agency  supported 
the  recommendations  of  the  Atlantic 
and  Mississippi  Flyway  Councils  for  a 
40-day  season  and  a  4-bird  daily  bag 
limit. 

The  New  York  [Department  of 
Elnvironnientai  Conservation  stated  that 
a  40-day  season  with  a  4  bird  daily  bag 
limit  would  help  biologists  evaluate 
harvest  under  regulations  comparable  to 
1985-87.  Further,  they  woulvl  support 
implementation  of  these 
recommondations  in  1995  to  help  future 
evaluations. 

The  Missouri  Department  of 
Conservation  expressed  concern  that  the 
frameworks  did  not  adequately  reflect 
the  substantial  input  from  the  FIjTvay 
Councils  Further,  they  stated  that  the 
recommendation  to  return  to  hunting 
seasons  similar  to  those  in  1985-87  was 
justified  when  considered  in  the  context 
of  existing  management  plans,  the 
current  and  expected  improvement  in 
breeding  populations,  and  the  status  of 
breeding  habitat. 

The  Tennessee  Wildlife  Resources 
Agency  believed  the  recommendation  of 
the  Mississippi  Flyway  Council  was 
biologically  justified. 

The  Louisiana  Department  of  Wildlife 
and  Fisheries  stated  that  the  breeding- 
pair  and  production  survey  information 
clearly  supported  reasonable  upward 
adjustments  in  the  bag  limit  and  season 
length  for  the  Mississippi  Flyway. 

The  Alabama  Department  of 
Conservation  and  Natural  Resources 
commented  that  they  see  no  biological 
reason  why  the  season  should  nut  be  40 
days  and  the  requested  increase  was 
modest  at  best.  However,  they  stated 
that  if  lU  additional  days  is  deemed  to 
be  inappropriate,  7  additional  days 
would  be  acceptable. 

The  Florida  Game  and  Fresh  Wafer 
Fish  Commission  commented  that  a  40- 
day  season  and  a  4-bird  daily  liag  limit 
represented  a  reasonable  response  to 
improved  duck  population  status. 

The  Mississippi  Department  of 
Wildlife.  Fisheries,  and  Parks,  while 
supporting  the  Flyway's 
recommendation,  believed  that  there 
was  abundant  information  to  support  a 
40-day  season  and  a  5-bird  daily  bag 
limit. 

Senators  David  Pryor  and  Dale 
Bumpers  of  Arkansas  expressed  support 


for  the  recommendations  of  the 
Mississippi  Flyway  Council  for  a  40-day 
season  and  a  4-bird  daily  bag  limit. 
Senator  Bumpers  commented  that  it 
appears  that  the  scientific 
recommendations  of  the  Mississippi 
Flyway  Council  were  ignored. 

The  Congressional  Sportsmen's 
Caucus,  composed  of  over  180  House 
Members  and  35  Senators,  supported 
the  recommendations  of  the  Flyway 
Cx)uncils  for  expanded  seasons  and  bag 
limits  and  felt  that  maintaining  a  30-day 
season  writh  a  daily  bcig  limit  of  3  birds 
sets  a  dangerous  precedent  of  ignoring 
sound  scientific  information  in  making 
management  decisions. 

Congressman  G  V.  Montgomery  and 
Congresswoman  Blanche  Lambert  of 
Arkansas:  Congressmen  Don  Sundquisl, 
John  Tanner,  )ame$  Quillen,  Jim  Cooper. 
Bart  Gordon,  Bob  Clement,  and  John 
Duncan.  Congresswoman  Marilyn 
Lloyd,  and  Senators  Jim  Sassor  and 
Harlan  Matthews  of  Tennessee;  and 
Senators  J.  Bennett  Johnston  and  John 
Breaux.  Congressmen  Robert  Livingston. 
W.J.  Tauzin.  Jimmy  Hayes,  William 
Jefferson,  Richard  Baker.  Jim  McCrery, 
and  Cleo  Fields  of  Louisiana  supported 
the  recommendations  of  the  Mississippi 
Flyway  Council  for  a  40-day  season 
with  a  daily  bag  hmit  of  4  birds. 

Congressman  John  Dingell  of 
Michigan  expressed  support  for  the 
Michigan  Department  of  Natural 
Resources'  recommendation  for  a  40-day 
season  with  a  3-bird  daily  bag  hmit. 

Governor  Jim  Guy  Tucker  of 
Arkansas,  State  Senators  James  Scott 
and  Jay  Bradford  of  Arkansas,  and  State 
Senator  Joe  McPherson  of  Louisiana 
expressed  support  for  a  40-day  season 
and  a  4-bird  daily  bag  limit. 

Other  organizations  supporting 
Flyway  Council  recommendations  for  a 
4(>-day  season  and  a  4-bird  daily  bag 
limit  included  the  North  Carolina 
Wildlife  Federation.  Arkansas  Ehicks 
Unlimited,  the  North  Carolina  Wildlife 
Habitat  Foundation,  the  Alliance  for 
Wetlands,  the  Southern  Illinois 
Quotazone  Waterfowl  Asst*  iation,  the 
South  Shore  Waterfowlers  Association 
of  New  York,  the  Sabine  Chapter  (Texas) 
of  Ducks  Unlimited,  Migratory 
Waterfowl  Hunters,  Inc.  of  Illinois,  and 
the  Illinois  Federation  of  Outdoor 
Resources. 

The  Delta  Waterfowl  Foundation 
supported  the  proposal  for  a  30-day 
seabun  and  stated  that  they  did  not 
beUevc  this  was  the  time  to  liberalize 
duck  hunting  regulations.  Stating  that 
now  was  the  time  for  patience  and  to 
build  for  the  future,  they  further 
commented  that  limiting  the 
liberalization  to  the  incirease  in  bag 
limits  and  not  days  was  appropriate  and 


should  be  the  final  decision  for  the  late- 
season  frameworks. 

The  National  Wildlife  Federation 
concurred  with  the  Service's  proposal  of 
either  a  10-day  increase  in  the  season  or 
an  additional  bird,  but  not  both.  They 
commented  that  it  was  critical  to  err  on 
the  side  of  conservation  in  the  interest 
of  ensuring  the  long-term  well-being  of 
waterfowl  populations. 

One  hundred  and  eighty  individuals 
in  Arkansas,  Florida,  Georgia,  Illinois. 
Indiana,  Louisiana,  Mississippi, 
Missouri,  New  Jersey,  New  York, 
Termessee,  Texas,  and  Wisconsin 
expressed  support  for  a  40-day  season 
with  a  4-bird  daily  bag  limit. 

One  hundred  and  forty-nine 
individuals  from  Arkansas,  Florida, 
Illinois,  Indiana,  Louisiana,  Maryland. 
Minnesota,  Missouri,  Pennsylvania, 
Tennessee  and  Wisconsin  expressed 
support  for  a  40-day  season  with  a  3- 
bird  daily  bag  limit. 

Three  hundred  and  thirty-one 
individuals,  including  one  petition 
containing  237  names,  from  Arkansas, 
Connecticut,  Georgia,  Illinois, 
Louisiana,  Minnesota,  Mississippi,  New 
Jersey,  and  Tennessee  requested  a  40- 
day  season. 

Thirteen  individuals  from  Arkansas, 
Connecticut,  Florida.  Minnesota,  South 
Carolina,  and  Texas  expressed  support 
for  a  daily  bag  limit  of  4  birds  and  a  30- 
day  season. 

"Twelve  individuals  from  Illinois. 
Minnesota.  Texas,  and  Wisconsin 
supported  the  rejection  of  a  40-day 
season. 

Twenty-three  individuals  from 
Arkansas.  Iowa,  Florida.  Minnesota, 
Tennessee,  Texas,  and  Wisconsin  were 
opposed  to  any  increase  in  either  the 
dailv  bag  limit  or  season  length. 

The  Central  Flyway  Council  urged  the 
Service  to  reconsider  and  grant  the 
original  Central  Flyway  proposal  for  a 
modest  liberalization  in  the  1994 
season. 

The  Texas  Parks  and  Wildlife 
Department  supported  the 
recommendations  of  the  Central  Flyway 
Council  for  a  49-day  season  with  a  daily 
bag  limit  of  4  birds.  They  believed  these 
proposals  were  warranted  and  would 
not  jeopardize  continued  expansion  of 
the  duck  population. 

The  Kansas  Department  of  Wildlife 
and  Parks  urged  support  for  a  53-day 
season  and  a  daily  bag  limit  of  4  birds, 
stating  that  this  expansion  would  not 
threaten  the  continued  recovery  of  our 
duck  resources. 

The  Oklahoma  Department  of  Wildlife 
Conservation  urged  the  Service  to 
reconsider  additional  hunting  days  in 
all  Flyways  with  an  additional  10-14 
days  provided  in  the  Central  Flyway. 


They  further  pointed  out  that  in  mid- 
latitude  States,  additional  season  length 
is  very  important,  since  duck 
availability  can  be  very  variable. 

The  Montana  Department  of  Fish. 
Wildlife,  and  Parks  encouraged  the 
Service  to  consider  adopting  regulations 
more  tvpical  of  those  in  the  early  1980s. 
They  stated  that  their  information 
supported  modest  increases  in  both  bag 
and  season  length  and  would  not 
jeopardize  continued  increases  in  duck 
populations  from  habitat  areas  on  the 
northern  plains. 

Congressman  Martin  Frost  of  Texas 
supported  the  Flyway  Council's 
recommendation  to  expand  the  season 
length  and  bag  limits  in  the  Central 
Flyway. 

The  Wetland  Habitat  Alliance  of 
Texas  supported  a  5-bird  daily  bag  limit 
and  49-day  season. 

The  Sportsmen  Conservationists  of 
Texas,  the  Texas  Handicapped 
Sportsman,  and  Hunt  County  (Texas) 
Oiucks  Unlimited  expressed  support  for 
a  49-day  season  and  a  4-bird  daily  bag 
limit. 

Thirty  individuals  from  Texas 
expressed  support  for  the 
recommendations  of  the  Central  Flyway 
Council  for  an  extended  season  and  a 
larger  daily  bag  limit. 

In  the  Pacific  Flyway,  the  California 
Department  of  Fish  and  Game  and  the 
Nevada  Division  of  Wildlife  supported 
the  recommendations  of  the  Pacific 
Flyway  Council.  As  an  alternative  to  the 
proposed  framework,  the  California 
Department  of  Fish  and  Game  requested 
that  an  additional  8  days  of  hunting  be 
considered.  Both  the  California 
Department  of  Fish  and  Game  and  the 
Nevada  Division  of  Wildlife  believed 
that  the  1994  duck  population  status 
justifies  the  seasons  and  bag  limits 
proposed  by  the  Pacific  FlywaV Council. 

Congressmen  Calvin  Dooley,  Vic 
Fazio,  Richard  Lehman,  Robert  Matsui, 
and  George  Miller  of  California,  the 
California  Waterfowl  Association,  and 
the  California  Rice  Industry  Association 
also  expressed  their  support  for  the 
recommendations  of  the  Pacific  Flyway 
Council  and  for  the  California 
Department  of  Fish  and  Game's  request 
for  an  additional  8  days  of  hunting. 

The  Westside  Associated  Duck  Clubs 
and  Wildlife  Refuge  of  Utah  urged  the 
addition  of  more  hunting  days. 

Southern  Cafifomia  Ducks  and  twelve 
individuals  from  Utah  and  California 
supported  the  recommendations  of  the 
Pacific  Flyway  Council. 

Seven  individuals  from  Utah  and 
California  and  the  Grassland  Water 
District  of  California  expressed  support 
for  the  California  Department  of  Fish 


and  Game  recommendation  for  an 
additional  8  days  of  hunting. 

An  individual  from  Utah  urged  that 
the  season  be  lengthened  at  the  expense 
of  the  additional  bird  in  the  daily  bag 
limit. 

The  Nebraska  Low  Plains 
Waterfowlers'  Association  requested 
liberalizations  in  duck  hunting 
frameworks  this  year.  They  requested 
that,  if  both  season  length  and  bag  limits 
cannot  be  increased,  season  length  alone 
should  be  liberaUzed.  They  believe  it  is 
time  to  reward  sportsmen  for  their 
support  of  waterfowl  management. 

■Tne  Minnesota  Department  of  Natural 
Resources  urged  the  Service  to  liberalize 
season  length  rather  than  bag  limits  if 
both  could  not  be  liberalized  this  year. 

Service  Response:  At  the  public 
hearing  for  late-season  regulations  on 
August  4,  1994,  in  Washington,  DC,  the 
Service  proposed  duck-season 
frameworks  consisting  of  the  same 
season  length  as  last  year  and  an 
increase  of  1  bird  in  the  daily  bag  limit. 
In  response  to  niunerous  conmients 
received  after  the  public  hearing,  the 
proposed  frameworks  published  in  the 
Federal  Register  on  August  24,  1994, 
included  an  option  for  States  to  select 
either  the  same  season  length  as  last 
year  with  a  larger  daily  bag  limit  or  a 
season  length  10  days  longer  than  last 
year  with  essentially  the  same  bag  limits 
as  last  year.  RecommendatioHS  from 
Flyway  Councils  and  numerous 
comments  included  increases  in  both 
season  length  and  daily  bag  limits; 
however,  the  Service  believes  that 
increasing  both  season  length  and  daily 
bag  limits  for  ducks  is  not  appropriate 
this  first  year  of  substantial 
improvement  in  the  status  of  ducks. 
Therefore,  the  frameworks  herein 
contain  the  same  options  as  those  in  the 
proposed  frimevvorks.  Regarding 
comments  oi.  the  inequity  of  the  special 
teal  seasons  in  "non-production  States," 
the  Service  previously  responded  to  this 
issue  in  the  August  17, 1994,  Federal 
Register  (59  FR  42474). 

E.  Bag  Limits 

Council  Recommendations:  The 
Atlantic  FIj'way  Council  recommended 
a  4-bird  daily  bag  limit  for  the  regular 
duck  season,  which  would  include  no 
more  than  1  canvasback,  1  black  duck. 
1  pintail;  2  wood  ducks,  2  redheads;  and 
3  mallards  (of  which  only  1  could  be  a 
hen). 

The  Central  Flyway  Council  requested 
that  the  Service  review  its  policy  for  the 
use  of  the  point-system  bag-limit  option 
that  requires  that  it  be  no  more  liberal 
than  the  conventional  bag  limit. 

The  Central  Flyway  Council 
recommended  that  with  respect  to  duck. 


coot  and  merganser  hunting  regulations. 
States  selecting  the  High  Plains  Mallard 
Management  Unit  season  option  of 
additional  late  hunting  opporttmity  may 
select  either  the  point  system  or  the 
conventional  bag  limit  for  establishing 
daily  possession  Hmits  in  the  entire 
State. 

The  Central  Flyway  Council 
recommended  that  for  those  States 
where  the  daily  bag  and  possession 
limits  are  established  by  the 
conventional  bag  limit,  the  daily  bag 
would  be  4  birds  with  species  and  sex 
restrictions  as  follows:  hen  mallard, 
pintail,  redhead,  mottled  duck,  and 
canvasback,  1  bird;  wood  duck,  2  birds; 
all  other  species  and  sexes  not 
mentioned  above,  4  birds.  The 
possession  limit  would  be  twice  the 
daily  bag  limit. 

Tbe  Central  Fly-vvay  Council 
recommended  that  for  those  States 
where  the  daily  bag  and  possession 
limits  are  established  by  the  point- 
system  bag  limit,  point  values  for 
species  and  sexes  would  be  as  follows: 
redhead,  canvasback,  hen  mallard, 
pintail,  hooded  merganser  and  mottled 
duck,  100  points  each;  wood  duck,  50 
points  each;  mallard  drake,  gadwall, 
wigeon,  green-winged  teal,  blue-winged 
teal,  cinnamon  teal,  shoveler,  whistling 
duck,  common  and  red-breasted 
merganser,  20  points  each;  all  other 
species  and  sexes  of  ducks,  35  points 
each.  The  possession  Umit  under  the 
point  system  would  be  the  maximum 
niunber  of  birds  that  legally  could  be 
taken  in  2  days. 

The  Lower-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  a  point-system 
bag-limit  option  that  would  provide,  for 
several  species.  1  more  bird  in  the  daily 
bag  limit  than  the  conventional  bag 
limit. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council  requested 
that  the  Service  review  its  current  point- 
system  bag-limit  policy.  They  feel  that 
at  least  1  more  bird  should  be  allowed 
in  the  point  system  than  in  the 
conventional  bag  limit. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  overall  duck  bag 
limit  be  increased  from  3  to  4.  that  the 
number  of  male  mallards  allowed  be 
increased  from  2  to  3,  and  that  1 
canvasback  be  allowed  daily.  The 
Lower-Region  Regulations  Committee 
also  recommended  a  restriction  of  3 
mottled  ducks  in  the  4-bird  daily  limit. 
Other  species/sex  restrictions  would  be 
the  same  as  last  year. 
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The  Pacific  Flyvvay  Council 
recommended  that  the  Service;  (1) 
review  its  current  point-system  policy, 
(2)  work  with  both  Pacific  and  Central 
Flyway  Technical  Committees  to 
interpret  available  data,  and  (3)  consider 
all  available  new  information  anti 
evaluate  the  point  system  against  other 
btig-limit  systems.  The  C>ouncil  also 
recommended  a  daily  bag  limit  of  5 
ducks,  including  no  more  than  4 
mallards  (only  1  of  which  may  be  a 
hen),  2  pintails  (only  1  of  which  may  be 
a  hen),  2  redheads,  and  1  canvasback. 

PublicHaaring  Comments:  Mr.  K.  L. 
Cool  stated  that  be  could  not  support 
the  elimination  of  the  point  system 
because  of  its  success  in  directing 
harvest  pressure  toward  abundant 
species  and  away  from  species  and 
sexes  of  concern.  Dr.  Gary  Wills  argued 
that  an  increase  in  the  pintail  bag  hmit 
was  biologically  sound  and  would  nut 
greatly  increase  harvest  pressure  from 
its  current  low  level. 

Written  Comments:  The  Minnesota 
Department  of  Natural  Resources 
supported  the  Mississippi  Flyway 
Council's  Upper-Region  Regulations 
Committee  recommendation  for  a  daily 
hag  limit  of  4  ducks. 

An  individual  from  California 
requested  that  the  Service  consider 
increasing  the  total-duck  daily  bag  limit 
to  5.  the  mallard  limit  to  5,  and  the 
pintail  limit  to  2  in  the  Pacific  Flyway. 

The  Nebraska  Low  Plains 
Waterfowlers"  Association  urged  the 
Service  to  allow  a  daily  bag  limit  of  3 
mallards  in  the  Low  Plains  portion  of 
the  Central  Flyway. 

An  individual  from  California 
requested  that  the  duck  daily  bag  limit 
be  increased  to  6,  with  a  daily  bag  limit 
of  1  or  2  for  mallards,  or  no  mallards  at 
all  as  an  acceptable  ahemative.  He  also 
rcquesii  (i  increasing  the  daily  bag  limit 
of  pintails  to  2. 

Dr.  Robert  McLandrcss  presented 
historical  information  on  regulations 
and  harvests  of  pintails  and  believed 
that  an  increase  in  the  pintail  daily  bag 
limit  to  at  least  3  birds  was  warranted 
and  would  provide  much-needed 
encouragement  for  hunters  and  habitat 
management  in  Cahfomia,  Hu  bebeved 
bag-limit  restrictions  for  mallards  in 
Cahfomia  were  inappropriate  given 
evidence  of  a  preponderance  of 
California-produced  mallards  in  the 
harvest,  consistently  high  nesting 
success  and  good  brood  survival.  He 
believed  the  breeding  population 
decline  in  California  in  1994  was  caused 
by  the  elimination  of  set -aside  rice 
lands,  favored  by  nesting  mallards; 
however,  there  were  significant 
increases  elsewhere  in  the  State.  In 
addition  to  increased  limits  of  mallards 


and  pintails,  he  recommended  an 
addition  of  1  duck  to  the  daily  bag  Uniit 
and  8  additional  days. 

Senator  Lauch  Faircloth  of  North 
Carolina  commented  that  in  light  of  the 
favorable  data  this  year  on  duck 
populations,  the  Service  should  raise 
the  limit  to  promote  reasonable  hunting 
privileges. 

The  Oklahoma  Department  of  Wildlife 
Conservation  requested  that  the  Service 
work  with  the  Flyway  Councils  to 
cooperatively  review  its  policy  on  the 
use  of  the  point  system  for  determining 
daily  bag  limits  for  ducks.  It  was 
pointed  out  that  the  Central  Flyway 
Council  believes  that  the  1990  point- 
system  review  contained 
misinterpretations  and  omissions  that 
should  be  cooperatively  resolved  prior 
to  any  decision  on  the  use  of  this 
important  harvest-management  tool. 
Further,  they  stated  that  the  process 
used  for  the  handling  of  the  updated 
review  of  the  point  system  appeared  to 
be  a  breach  of  the  cooperative  spirit  and 
partnership  approach  to  migratory  bird 
management  programs  in  the  Central 
Flyway. 

The  Colorado  Division  of  Wildlife 
questioned  the  objectivity  of  the 
Service's  review  and  analysis  of  the 
point  system.  They  stated  that  illogical 
conclusions  were  drawn  from 
inconsistent  reasoning.  They  also 
criticized  the  Service  for  failing  to  work 
cooperatively  with  States  on  the  point- 
system  issue. 

The  Texas  Parks  and  Wildlife 
Department  urged  the  Service  and 
Flyway  Councils  to  develop  a 
cooperative  approach  to  review  the 
point  system  and  strengthen  Federal/ 
State  partnerships. 

The  Nebraska  Game  and  Parks 
Commission  expressed  concern  about 
the  elimination  of  the  point  system 
without  thorough  consultation  with  the 
Flyway  Councils  and  asked  that  it  be 
offered  to  States  as  a  bag-bmit  option. 

An  individual  from  Georgia  requested 
that  the  point  system  be  revisited  to 
reward  knowledgeable  hunters  and  to 
penalize  those  hunters  who  shoot  group 
limits. 

An  individual  from  Wyoming 
commented  on  the  value  of  the  point 
system  to  protect  hen  mallards  and 
asked  the  Service  to  reconsider  the 
point  system  fur  the  1995  halting 
season. 

The  Humane  Sotiety  expressed 
support  for  abandoning  the  point  system 
as  a  bag-limit  option.  They  cited  strong 
evidence  that  many  hunters  are 
reordering  their  bag  hmits  to  achieve 
higher  harvests  and  many  are  unable  to 
distinguish  ducks  by  species.  As  b 
regulatory  tool,  they  claim  that  the  point 


system  is  highly  vulnerable  to  abuse. 
Further,  they  supported  no  increase  in 
daily  bag  hmits  from  the  199.3-94 
season. 

The  California  Department  of  Fisli 
and  Game  asked  that  the  Service 
consider  adding  a  second  pintail,  of 
which  no  more  than  one  could  be  a  hen, 
to  the  daily  bag  limit  in  the  Pacific 
Flyway. 

The  Idaho  Fish  and  Game  Department 
and  the  Nevada  Division  of  Wildhfe 
expresstid  support  for  California's 
request  to  add  a  second  pintail  to  the 
daily  bag  limit. 

Congressmen  Calvin  Dooley.  Vic 
Fazio.  Richard  Lehman.  Robert  Matsui, 
and  (George  Miller  of  California 
recommended  adding  a  second  pintail 
(no  more  than  1  hen)  to  the  daily  bag 
limit  of  5  ducks  in  the  Pacific  Flyway 

Several  individuals  from  California 
asked  that  the  Service  support  the 
Pacific  Flyway  Council's 
recommendation  for  a  second  pintail  in 
the  daily  bag  limit. 

Several  individuals  from  California 
requested  that  the  daily  bag  limit  on  ben 
mallards  be  increased  to  2,  as  many 
hens  are  being  thrown  away  in  the  Geld. 

An  individual  from  Illinois  requested 
a  4-bird  daily  bag  limit  including  2 
drake  mallards,  allowing  no  hens,  and  a 
2-scaup  bag  limit. 

Service  Response:  The  Service,  with 
input  from  the  Flyway  Councils, 
completed  a  comprehensive  review  of 
the  point  system  in  1990,  and 
established  a  policy  that  the  point 
system  should  be  restricted  to  a 
maximum  daily  bag  no  greater  than  that 
allowed  under  the  conventional  daily 
bag  limit.  In  1994,  the  Flyway  Councils 
asked  the  Service  to  review  this  policy. 
The  Service's  review  was  completed  in 
)uly  1994  and  sent  to  all  Flyway 
Councils.  The  1990  review  indicated 
that  (1)  there  was  little  evidence  that  thf 
point  system  was  more  efTective  than 
the  conventional  bag  at  redirecting 
harvest  (2)  major  problems  remained 
with  determining  appropriate  species- 
and  sex-specific  point  values  (3)  species 
closures  eliminated  the  bird-in-hand 
identification  advantage  of  the  point 
system  (4)  reordering  of  point  values  in 
the  field  was  an  incentive  under  the 
point  system  and  enforceability 
remained  a  major  concern  and  (5)  most 
problems  with  the  point  system  were  in 
application  and  not  concept. 

In  the  1994  review,  the  Servic-e 
considered  additional  information  that 
has  been  gathered  since  the  1990 
review,  and  concluded  that  the  point- 
system  alternative  to  the  conventional 
bag  limit  should  be  discontinued.  Over 
the  years,  the  Flyway  Councils  and 
Stales  have  had  substantial  opportunity 


to  provide  input  into  the  review  of 
scientific  studies  and  analysis  of  this 
information.  The  completion  of  the  1990 
and  1994  reviews  and  the  decision  to 
discontinue  the  point  system  have 
considered  input  from  all  entities.  The 
Service  has  worked  with  the  FljTvay 
Councils  on  this  issue  several  times  in 
an  effort  to  resolve  differences. 

Three  of  the  four  Flyway  Councils 
recommended  retaining  the  1 -pintail 
limit.  Pintail  breeding  populations  have 
not  increased  above  levels  of  the  mid- 
1980s,  when  major  restrictions  were 
first  implemented,  and  winter 
population  indices  for  the  pintail  in  the 
Pacific  F)  v-way  remain  at  record  low 
levels.  While  the  production  outlook 
has  improved  over  the  last  2  nesting 
seasons,  the  Service  believes  that,  until 
more  evidence  of  a  sustained  recovery  is 
available,  additional  liberahzation  of  the 
pintail  in  the  daily  bag  limit  is  not 
warranted. 

F.  Zones  and  Splits  ^ 

Council  Recommendations:  The 
Pacific  Flyway  Council  recommended 
continuation  of  the  Southern  San 
Joaquin  Valley  Waterfowl  Zone  in 
Cahfomia  in  1994  and  that  this  zone  be 
made  permanent.  About  3,500  acres  of 
Tulare  Basin  wetlands  are  managed  as 
duck  clubs,  compared  to  about  5,000 
acres  of  managed  wetlands  in  1971. 
About  200  additional  acres  of  wetlands 
had  been  flooded  for  waterfowl  and 
other  wetland-dependent  wildhfe  in 
response  to  the  creation  of  the  zone. 
During  1991-93,  this  zone  has  allowed 
for  a  month  delay  in  the  opening  date 
frt)m  the  surrounding  Balance-of-the- 
State  and  Southern  California  zones. 
This  delay  allows  private  wetland 
owners  to  take  advantage  of  reduced 
electric  pumping  rates  which  become 
effective  November  1 ,  as  well  as 
reduced  evapotranspiration  rates  which 
occur  as  temperatures  decline.  This 
results  in  an  approximate  20  percent 
reduction  in  the  cost  of  flooding.  Any 
reductions  in  water  cost  provide  an 
incentive  for  the  continued  flooding  of 
private  wetlands.  The  situation  is  not 
relieved  by  improvements  in  rainfall, 
because  although  surface  water 
availabihty  improves  somewhat,  ground 
whter  pumping  costs  are  still  high. 
EstabUshment  of  the  zone  has  not 
affected  harvest.  Estimated  harvest  of 
ducks  from  Kern.  Kings  and  Tulare 
Counties  constituted  between  3.0  and 
5.6  percent  of  the  Statewide  harvest  in 
the  periods  1961-1990.  Since 
implementation  of  the  zone  in  1991,  2.5 
percent  of  the  State  duck  harvest  has 
occurred  in  the  zone.  Pintail  harvest  in 
the  zone  declined  from  a  high  of  4.5 


percent  of  the  State  harvest  to  2.5 
percent. 

Written  Comments:  Two  local 

sportsmen's  organizations  from 
Massachusetts  requested  continuation  of 
zoning  for  their  State. 

Two  individuals  from  Texas 
requested  a  third  zone  in  Texas  between 
the  Mallard  High  Plains  Management 
Area  and  the  Eastern  Zone,  due  to  the 
size  of  the  State. 

The  Humane  Society  urges  the 
Service  to  discontinue  all  split  and 
special  seasons  and  recommends  that 
any  State  establishing  .such  seasons 
reduce  the  total  number  of  hunting  days 
by  a  minimum  of  10  days. 

Mr.  Boyd  Gibbons,  Director, 
Cahfomia  Department  of  Fish  and 
Game,  provided  information  on  w-etland 
habitat  and  waterfowl  har\'ests  in  the 
Southern  San  Joaquin  Valley  Ehick  Zone 
and  requested  that  the  temporary  zone 
be  made  permanent.  Twenty  percent  of 
the  remaining  Tulare  Basin  wetlands  are 
managed  as  private  clubs,  with  most 
relying  on  costly,  pumped  groundwater. 
Allowing  this  zone  to  set  a  late,  straight 
season  which  typically  differs  from 
adjacent  zones  would  allow  clubs  to 
flood  later  when  evaporative  rates  were 
lower  and  pumping  costs  significantly 
reduced.  Estimated  harvests  of  pintails 
and  total  ducks  during  2  years  with  the 
zone  (1991-92)  were  16  percent  Jess  and 
5  percent  more,  respectively,  than 
during  the  2  years  prior  (1989-90). 

An  individual  from  Minnesota 
expressed  support  for  a  straight  (non- 
spUt)  season  due  to  cold  weather  onset 
at  the  first  of  November  in  the  extreme 
northern  portions  of  the  State. 

Service  Response:  The  Service 
acknowledges  that  the  Southern  San 
Joaquin  Valley  Zone  in  California 
appears  to  provide  economic  incentives 
for  maintaining  privately-managed 
wetlands,  especially  during  recent  years 
when  season  lengths  have  been 
relatively  short.  The  Service  will  allow 
this  :one  to  continue  on  a  temporary 
basis  for  this  year.  With  longer  seasons, 
such  as  currently  offered  as  an  option  to 
larger  limits,  the  necessity  and 
advantages  for  such  a  zone  diminish. 
Regarding  comments  about  zoning  in 
Massachusetts  and  Texas,  current 
zoning  arrangements  will  continue  until 
1996.  at  which  time  States  will  have  the 
opportunity  to  modify  zone 
configurations  in  accordance  with 
Service  guidelines  previously 
established.  In  reference  to  split  seasons 
in  Minnesota,  the  State  has  the  option 
to  change  from  3-way  spbts  to 
continuous  seasons  or  2-way  sphts  if  it 
wishes  to  do  so. 


G.  Special  Seasons/Species  Management 
I.  Canvasback 

Council  Recommendations:  The 
Atlantic  Fh-way  Council  recommended 
that  an  open  season  for  canvasbacks  be 
allowed  with  a  1-bird  daily  bag  hmit 
throughout  the  length  of  the  1994 
season  in  the  Atlantic  FlvTvay. 
The  Central  Flyway  Council 
recommended  that  the  Service  adopt  the 
ahemative  canvasback  harvest- 
management  strategy  developed  by  State 
representatives  on  the  Adaptive  Harvest 
Management  Working  Group  from  all 
four  Flyways. 

The  Central  Flyway  Council 
recommended  that  an  open  season  for 
canvasbacks  throughout  the  regular 
duck  season  be  allowed  for  all  four 
Flyways  wdth  a  1-bird  daily  bag  limit 
beginning  in  1994,  contingent  upon 
breeding  population  and  habitat 
conditions. 

The  Upper- Region  and  Lower- Repion 
Regulations  Committees  of  the 
Mississippi  Flyway  Coimdl 
recommended  that  an  open  season  for 
canvasbacks  be  allowed  in  the 
Mississippi  Flyway  with  a  1-bird  daily 
bag  limit  throughout  the  regular  diirk 
season. 

The  Pacific  Flyway  Coimcil 
recommended  adoption  of  an  interim 
canvasback  strategy  that  would  allow 
harvest  of  that  species  throughout  the 
regular  duck  season  in  all  four  Flywajs. 
with  a  daily  bag  limit  of  1  canvasback 
(either  sex),  when  the  3-year  running 
average  of  the  estimated  May  breeding 
population  is  at  or  above  480.000  birds 
No  season  should  be  allowed  when  the 
average  index  is  below  that  level. 

Pubi.c-Hearing  Comments:  Mr.  Brune 
Barbour  expressed  support  for  the 
Service's  proposed  canvasback  harx-esl 
strategy  but  cautioned  that  the  Sen-ice 
should  consider  the  use  of  cIosutps  in 
specific  areas  where  canvasback 
concentrate  and  may  be  especially 
vulnerable.  Congressman  Steve 
Gundcrson  supported  the  opening  of  the 
canvasback  season  Flyivav-wide  with 
certain  restrictions  recommended  by  the 
Upper-Region  Regulations  Committee  of 
the  Mississippi  Flyvvay  CounciL 

Written  Comments:  The  Michigan 
Department  of  Natural  Resources 
supported  the  Service's  strategy  for 
canvasback  harvest  management.  They 
recommended  allowing  a  canvasback 
season  in  1994  and  continuing  the 
season  for  at  least  3  years. 

The  Wisconsin  Department  of  Natural 
Resources  opposed  the  reestablishment 
of  closed  areas  for  canvasback  hunting, 
preferring  instead  that  the  season  be 
open  Flyway-wide. 

The  Massachusetts  Division  of 
Fisheries  and  Wildhfe  recommended 
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that  1  canva.sback  be  allowed  in  the 
daily  bag  limit  and  the  New  York 
Department  of  Environmental 
Conservation  supported  the  canvasback 
daily  bag  limit  of  1  bird  throughout  the 
duck  season. 

The  Ohio  Department  of  Natural 
Resources  commented  that  if 
canvasback  numbers  were  a  concern, 
they  would  not  oppose  removing 
canvasbacks  from  the  daily  bag  limit. 

The  Alabama  [)epartmpnt  of 
Conservation  and  Natural  Resources,  the 
Texas  Parks  and  Wildlife  Department, 
and  the  Florida  Game  and  Fresh  Water 
Fish  Commission  supported  the  opening 
of  canvasback  season. 

The  National  Wildlife  Federation 
agreed  with  the  Service  proposal  to 
open  the  canvasback  season  nationwide 
and  restrict  the  daily  bag  limit  to  1  bird 

The  Sportsmen  Conservationists  of 
Texas  supported  the  allowance  of  1 
canvasback  per  day  in  the  daily  bag 
limit 

An  individual  from  Wisconsin 
opposed  the  opening  of  a  season  for 
canvasbacks.  stating  that  the  population 
is  still  rebuilding.  If,  however,  the 
season  were  to  be  opened,  options 
considered  should  be  1)  a  drake-only 
season.  2)  issuance  of  1  to  2  tags  per 
hunter,  and  3)  only  a  1  to  2-week 
season. 

Several  individuals  from  Wisconsin 
and  Minnesota  disagreed  with  the 
proposal  to  open  the  canvasback  season 
and  allow  1  canvasback  in  the  daily  bag 
limit. 

An  individual  from  Minnesota 
supported  the  addition  of  a  canvasback 
in  the  daily  bag  limit. 

Service  Response:  The  Service 
concurs  with  recommendations  to  open 
the  hunting  season  on  canvasbacks 
during  the  1994-95  season.  Based  on 
current  population  levels,  expected 
production,  and  projected  harvest 
estimates,  the  Service  believes  that  a 
season  in  all  Flyways  with  a  1-bird  daily 
bag  limit  is  warranted.  Area  closures 
designed  to  protect  key  migrational  and 
wintering  concentrations  from  heavy 
harvest  pressure  and  to  reduce 
enforcement  problems  are  not  being 
considered  at  this  time,  but,  some  States 
may  opt  to  close  local  areas  that  are 
problematic.  The  Service  is  aware  of  the 
high  harvest  potential  for  this  species 
and  will  closely  monitor  this  season's 
canvasback  harvest  and  the  population 
status  next  spring.  As  an  interim 
strategy,  the  Service  will  annually 
assess  several  population  parameters  to 
manage  future  harvests  of  canvasbacks 

3.  Mergansers 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 


point-value  changes  under  the  point- 
system  bag-limit  option  that  involve 
mergansers  See  item  1.  Ducks,  E,  Bag 
Limits. 

Service  Response:  No  point-system 
option  is  provided  in  the  1994-95 
frameworks.  See  item  1.  Ducks,  E.  Bag 
Limits 

4.  Canada  Geese 

A  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  amend  the  criteria  for 
late  special  Canada  goose  seasons  to 
require  a  2  year  data-collection  period 
for  proposal  submission.  They  also 
recommended  a  3-year  late 
experimental  season  in  northeastern 
New  Jersey  for  1995-97.  The  Council 
also  requested  that  the  late  special 
Canada  goose  season  in  Long  Island, 
New  York,  be  discontinued. 

Written  Comments:  The  South 
Carolina  Department  of  Natural 
Resources  requested  that  the 
frameworks  for  their  resident  Canada 
goose  season  be  expanded  to  8  days, 
occurring  between  December  1  and 
February  15 

The  Minnesota  Department  of  Natural 
Resources  asked  that  the  Criteria  for 
Special  Canada  Goose  Seasons  be 
modified  to  allow  harvest  of  both 
resident  and  migrant  birds  in 
metropolitan  areas  where  their 
occurrence  causes  problems  and  should 
be  discouraged.  Further,  they  believe  it 
is  unreasonable  and  an  unnecessary 
burden  to  require  the  experimental 
period  to  continue  for  3  more  years  in 
order  to  evaluate  the  impacts  of  adding 
2  hunting  days  beyond  September  10 

Senice  Response: The  Service 
concurs  with  the  expanded  season 
frameworks  on  resident  geese  in  South 
Carolina,  the  addition  of  an 
experimental  season  in  New  Jersey,  and 
discontinuing  the  season  in  Long  Island. 
The  Ser\ice  asks  that  evaluations  of 
these  seasons  continue  in  accordance 
with  the  criteria  that  have  been 
established.  These  criteria  are  subject  to 
periodic  review  and  may  be  modified 
upon  agreement  and  consensus  of  the 
Ser\ice  and  Flyway  Councils.  The 
Ser\ice  will  request  input  from  the 
other  Flyways  regarding  expanding  from 
1  to  2  years  the  data-collection  period 
required  prior  to  proposal  submission 
for  a  late  special  season.  The  Service 
requests  that  Minnesota  provide  a 
biological  rational  for  their  contention 
that  migrant  geese  harvested  in 
metropolitan  areas  during  special  goose 
season  not  be  subject  to  the  special 
Canada  goose  season  criteria.  The 
Service  also  notes  that  Minnesota  has 


the  option  of  not  extending  their  special 
season  2  days  and  thus  avoiding  further 
evaluation  if,  in  their  judgement,  such 
an  extension  does  not  warrant  the 
additional  evaluation  costs. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  dark  goose  hunting  regulations 
in  the  east-tier  States  (Kansas.  Nebraska, 
North  Dakota.  Oklahoma,  South  Dakota, 
and  Texas  (Eastern  Goose  Zone])  be  86 
days  with  a  bag  limit  of  2  in  North 
Dakota  and  2  with  no  more  than  1 
white-fronted  goose  in  Kansas, 
Nebraska,  Oklahoma,  South  Dakota  and 
the  eastern  goose  zone  of  Texas.  The 
white-fronted  goose  season  in  Texas 
should  not  exceed  72  days,  and  during 
the  remaining  14  days  of  the  season,  the 
bag  limit  will  be  no  more  than  2  Canada 
geese. 

The  Upper-Region  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  several  changes  in 
Canada  goose  quotas,  season  lengths, 
etc.,  based  on  population  status  and 
population  management  plans  and 
programs.  The  Upper-Region 
Regulations  Committee  also 
recommended  that  the  Service  allow 
seasons  for  geese  to  be  split  into  3 
segments. 

The  Pacific  Flyway  Council 
recommended  allowing  cackling  Canada 
geese  to  be  taken  outside  their  normal 
range  in  California,  Oregon,  and 
Washington  as  part  of  the  prevailing 
limit  on  Canada  geese.  Within  their 
normal  range,  the  Council 
recommended  that  the  bag  limit  include 
not  more  than  1  cackling  Canada  goose. 
The  1-cackler  limit  would  apply  to  the 
Southwestern  Washington  Goose  Quota 
Area,  all  of  Oregon,  and  a  majority  of 
CaUfomia  where  the  season  would  be 
concurrent  with  the  restricted  white- 
fronted  goose  season 

The  Pacific  Flyway  Council  also 
recommended  that  for  Oregon,  the 
Malheur  County  Zone  be  incorporated 
into  a  Harney,  Klamath,  Lake,  and 
Malheur  Counties  Zone,  thereby 
allowing  the  season  on  dark  geese  to 
end  on  the  Saturday  nearest  January  20 
instead  of  the  first  Sunday  in  January. 
The  dark  goose  limit  would  be  increased 
from  3  to  4,  including  not  more  than  2 
whitefronts.  The  adjacent  Southwestern 
Zone  in  Idaho  would  be  permitted 
frameworks  similar  to  those 
recommended  for  Malheur  County 

The  Pacific  Flyway  Council  sought  a 
limited  resumption  of  cackling  Canada 
goose  hunting  throughout  the 
population's  range  and  recommended 
that  the  Service  provide  an  expedited 
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Section  7  Consultation  review  of  their 
recommended  changes  in  cackling 
Canada  goose  regulations  for  possible 
impacts  on  Aleutian  Canada  geese. 

Public-Hearing  Comments: 
Congressman  Steve  Gunderson  of 
Wisconsin  endorsed  a  procedure 
recommended  by  the  Mississippi 
Flyway  Council  to  manage  Canada 
goose  harvest  in  the  Mississippi  River 
Subzone  in  southwest  Wisconsin. 

Written  Comments:  The  Delaware 
Division  of  Fish  and  Wildlife  requested 
that  the  Service  review  the  Federal 
frameworks  for  hunting  Canada  geese  on 
the  DelMarva  Peninsula.  They  believe 
that  the  existing  frameworks  are  more 
liberal  than  can  be  justified  based  on  the 
size  of  the  population  They  maintained 
that  high  harvest  rates  on  adult  birds  are 
suppressing  the  population  and 
preventing  a  recovery.  During  the  1993- 
94  hunting  season,  Delaware  voluntarily 
restricted  their  seasons,  but  because 
these  Canada  goose  populations  move 
about  the  Peninsula,  they  believe  that 
harvest  pressure  should  be  reviewed  in 
parts  of  Delaware,  Maryland,  and 
Virginia  and  appropriate  action  taken  to 
reduce  harvest  and  protect  these 
migrant  Canada  geese. 

Congressman  Steve  Gunderson 
(Wisconsin)  requested  that  the 
Mississippi  River  Subzone  in  Wisconsin 
be  declared  a  giant  Canada  goose 
harvest  area  and  removed  from  Canada 
goose  harvest -quota  considerations  for 
the  State. 

The  Minnesota  Department  of  Natural 
Resources  requested  a  change  in  the 
boundary  of  their  West-Central  Goose 
Zone,  as  required  by  State  legislation. 
They  indicated  that  they  bad  requested 
endorsement  of  the  proposed  change  by 
the  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Coimcil;  however,  the  Committee  did 
not  endorse  it. 

An  individual  from  Wisconsin 
commented  that  Wisconsin's  goose 
harvest  quota  should  be  more  than  the 
allotted  60,000  geese  since  the 
Mississippi  Valley  Population  has 
increased  from  1993. 

The  Texas  Parks  and  WildUfe 
Department,  the  Sportsmen 
Conservationists  of  Texas,  and  the 
Wetland  Habitat  Alliance  of  Texas 
expressed  their  support  for  the  Service's 
proposal  to  extend  the  framework  for 
dark  geese  to  86  days  with  a  2-bird  daily 
bag  limit. 

Service  Response:  The  Service 
generally  concurs  with 
recommendations  from  the  Flyway 
Councils  for  the  1994-95  frameworks. 
However,  the  Service  does  not  endorse 
3-way  splits  for  Canada  goose  seasons  at 
this  time.  The  use  of  3-way  splits  as  a 


harvest-management  tool  may  have 
merit,  but  a  more  detailed  proposal, 
including  plans  for  a  Flyway-wide 
evaluation  and  projections  of  potential 
impacts,  should  be  prepared  prior  to 
implementing  such  a  change.  The 
Service  is  willing  to  work  with  the 
Mississippi  Flyway  Council  to 
investigate  the  desirability  of  this  option 
during  the  coming  year. 

Regarding  the  Mississippi  River 
Subzone  in  southwest  Wisconsin,  the 
Service  concurs  with  the  Mississippi 
Flyway  Council  recommendation  to 
assign  a  reasonable  portion  of  the  State's 
Canada  goose  quota  to  the  Subzone  and 
remove  the  monitoring  requirement. 

In  reference  to  season  frameworks  for 
the  Delmarva  Peninsula,  the  Service 
beheves  that  a  departure  from  the 
Flyway  Council's  recommended  3-year 
har\'est  strategy  is  not  warranted  at  this 
time,  since  this  is  the  third  vear  of  that 
period.  The  Service  suggests  that 
Delaware  work  with  other  concerned 
Flyway  States  during  the  coming  year  to 
develop  appropriate  harvest  strategies 
for  this  important  wintering  area  of  the 
Atlantic  Flyway  Population  of  Canada 
geese. 

Regarding  the  recottunendation  by 
Minnesota  for  a  boundary  change  in  the 
West-Central  Goose  Zone,  the  Service 
believes  that  such  changes  should  be 
made  in  cooj>eration  with  other  Flywav 
States  involved  in  the  management  of 
the  Eastern  Prairie  Canada  Goose 
Population.  Since  the  Upper-Region 
Regulations  Committee  of  the 
Mississippi  Flyway  Council  did  not 
endorse  the  Minnesota  proposal,  the 
Service  does  not  concur  with  the 
recommended  change. 

Concerning  Canada  goose  harvest 
quotas  in  Wisconsin,  recommendations 
for  the  annual  allocation  of  allowable 
harvests  among  harvest  areas  are 
developed  cooperatively  by  Flyway 
States  involved  in  the  management  of 
the  various  Canada  goose  populations. 
The  Service  endorses  this  procedure, 
and  notes  that  the  Wisconsin  quota 
provided  in  the  following  frameworks  is 
larger  than  60,000. 

5.  White-fronted  Geese 

Council  Recommendations:  The 
Central  Flyway  Council 
recommendations  regarding  dark  geese 
involve  white-fronted  geese.  See  item  4. 
Canada  Geese. 

The  Pacific  Flyway  Council 
recommended  that:  for  Washington,  the 
special  bag-hmit  restriction  on  white- 
fronted  geese  be  removed,  allowing 
them  to  he  included  in  the  overall  4- 
dark-goose  limit;  for  Oregon,  the  season 
on  white-fronted  geese  would  open  at 
the  same  time  as  the  dark -goose  season, 


approximately  1  week  earlier  than 
currently  allowed;  and  for  Cahfomia. 
the  white-fronted  goose  season  would 
be  extended  by  2  weeks  within  the 
Sacramento  Valley  special  goose-closure 
portion  of  the  "Balance-of-Uie-State" 
Zone. 

Public-Hearing  Comments:  Dr.  Gary 
Will  reconunended  allowing  modest 
hberalization  of  the  take  of  white- 
frxinted  geese  in  California,  Oregon,  and 
Washington,  which  would  still  allow  a 
5-10  percent  increase  in  annual  growth. 
He  indicated  that  the  population  would 
likely  be  at  the  objective  level  this  fall 
and  that  the  Service's  request  for  a  long- 
term  harvest  strategy  would  be 
completed. 

Written  Comments:  The  Association 
of  Village  Council  Presidents, 
representing  Native  American  interests 
in  the  Yukon-Kuskokwim  Delta  area  of 
Alaska,  supported  modest 
liberalizations  of  white-fronted  goose 
seasons  in  Alaska  and  Washington. 
However,  they  did  not  support  further 
hberalizations  in  Oregon  or  California, 
noting  that  liberalizations  occurred 
during  each  of  the  preceding  years  and 
that  it  was  difficult  to  measure  the 
effects  of  these  incremental  changes. 

Service  Response:  The  Service 
concurs  with  the  Flyway  Council 
recommendations  for  season 
frameworks,  except  the  changes 
recommended  by  the  Pacific  Flyway 
Coimcil  for  Washington,  Oregon,  and 
Cahfomia.  Although  the  Flyway's 
population  of  white-fronted  geese  is 
increasing,  it  remains  below  the 
management  objective  endorsed  by  the 
Council.  The  Flyway  harvest  strategy  for 
this  population  of  geese  has  not  been 
completed,  and  some  members  of  the 
Native  American  Community  in  Alaska 
have  not  endorsed  portions  of  this 
recommendation.  Further,  changes  in 
white-fronted  seasons  made  last  year 
have  not  yet  been  fully  evaluated.  For 
these  reasons,  the  Service  believes  the 
recommended  changes  are  not 
warranted  at  this  time. 

6.  Brant 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
a  2-bird  daily  bag  limit  and  a  50-day 
season  length  for  brant. 

The  Central  Flyway  Council 
recommendations  regarding  dark  geese 
involve  brant.  See  item  4.  Canada 
Geese. 

The  Upper-Region  Regulations 
Committee  of  the  Mississippi  Flyway 
Council  recommended  that  the  daily  bag 
limit  for  brant  be  reduced  to  2  birds  to 
better  conform  with  limits  in  other 
Flyways. 
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Written  Comments:  The  New  York 
Department  of  Environmental 
Conservation  supported  the  increase  in 
season  length  to  50  days  in  the  Atlantic 
Flyway. 

Service  Response:  The  Service 
concurs  with  the  recommendations 
regarding  Brant  seasons. 

7.  Snow  and  Ross*  (Light)  Geese 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  framework  dales  for  light  geese 
be  from  the  Saturday  nearest  October  1 
(October  1.  1994)  through  the  Sunday 
nearest  February  15  (February  12.  1995). 
except  in  Colorado.  New  Mexico,  Texas, 
Oklahoma,  and  Kansas  where  the 
closing  framework  date  would  be 
extended  to  February  28.  1995.  The 
Council  also  rwommended  that  the 
State  of  Kansas  be  allowed  to  modify  its 
boundary  for  Zone  1  (light  goose)  to 
include  that  portion  of  Kansas  east  of 
the  Kansas  Highway  99.  and  Zone  2 
include  the  remainder  of  the  State  west 
of  Highway  99. 

The  Mississippi  Flyway  Council 
recommended  that  the  season  length  for 
light  geese  be  increased  from  80  to  107 
davs. 

The  Pacific  Flyway  Council 
recommendcjd  a  season  framework 
adjustment  to  extend  the  light-goose 
closing  date  for  Malheur  County  of 
Oregon  and  southwest  Idaho  from  the 
first  Sunday  in  January  to  the  Sunday 
nearest  January  20.  Malheur  County 
would  become  part  of  a  Harney, 
Klamath.  Lake,  and  Malheur  Counties 
Zone.  This  adjustment  aligns  the 
framework  of  the  affected  area  with  the 
remainder  of  the  Flyway. 

Written  Comments:  The  Texas  Parks 
and  Wildlife  Department  supported  a 
change  in  the  Federal  frameworks  that 
would  extend  the  framework  closing 
date  for  light  geese  until  February  28. 
This  chajige  would  allow  for  increased 
harvest  of  the  Mid-continent  Population 
of  lesser  snow  g€K;se  which  are  at 
record-high  levels  and.  because  of  these 
levels,  may  be  threatening  their  own 
breeding  habitat. 

Tha Texas  Parks  and  Wildlife 
Department,  the  Sportsmen 
Conservationists  of  Texas,  and  the 
Wetland  Habitat  Alliance  of  Texas 
agreed  with  the  Service's  proposal  to 
extend  the  framework  for  light  geese  to 
February  28 

Service  Responsr:  The  Service 
concurs  with  the  above 
recommendations. 

8.  Tundra  swans 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
that  the  experimental  tundra  swan 


season  in  North  Dakota  be  granted  an 
additional  year  of  experimental  status 
with  a  final  report  due  on  June  1.  1995. 

The  Pacific  Flyway  Council 
recommended  that  the  number  of 
permits  in  Utah  authorizing  the  take  of 
1  tundra  swan  per  season  be  increased 
from  2,500  to  2,800  to  compensate  for 
lost  hunting  opportunity  from  a  State- 
imposed  early  season  closure.  As  an 
informational  item,  the  Council 
recommended  that  Montana,  Nevada, 
and  Utah  implement  a  monitoring 
program  to  assess  the  number  of 
trumpeter  swans,  if  any.  taken 
accidentally  during  the  tundra  swan 
season.  The  Council  also  recommended 
that  Utah  be  more  restrictive  than  the 
Federal  frameworks  by  ending  its  season 
on  or  before  December  15  and  closing 
the  Green  River  Area  to  swan  hunting. 
The  3-year-average  midwinter 
population  index  of  79.406  tundra 
swans  is  well  above  the  Flyway 
objective  level  of  38.000.  Proposed 
frameworks  will  result  in  harvest  levels 
within  those  prescribed  in  the  1989 
Tundra  Swan  Hunt  Plan  endorsed  by 
the  Pacific  Flyway  Council.  The  changes 
are  premised  on  the  implementation  of 
the  State-Federal  cooperative  program 
for  hazing  trumpeter  swans  from  winter 
concentration  areas  near  Harriman  State 
Park  in  Idaho  to  more  favorable  sites. 
Public-Hearing  Comments:  Dr.  Gary 
Will  reemphasized  the  Council's 
support  for  restrictions  on  tundra  swan 
hunting  in  portions  of  the  Pacific 
Flyway  to  minimize  the  accidental  take 
of  trumpeter  swans  and  encouraged  the 
Service  to  continue  to  cooperate  with 
the  Council  and  participating  States  in 
the  management  of  the  Rocky  Mountain 
Population  (RMP)  of  trumpeier  swans 
He  recommended  that  a  reasonable 
harvest  of  tundra  swans  be  continued 
while  also  accommodating  the  range 
expansion  of  trumpeter  swans  to  resolve 
winter  bottleneck  problems  in 
southeastern  Idalio. 

Written  Comments:  Mr.  D.  C.  Carlton, 
representing  the  Biodiversity  Legal 
Foundation  (Foundation),  commented 
on  the  management  of  the  RMP  of 
trumpeter  swans.  He  detailed  the  status 
and  perceived  threats  to  these  swans, 
reviewed  past  and  current  management 
actions,  and  concluded  that  leadership, 
actions,  and  funding  by  the  Service  are 
inadequate  to  assure  the  population's 
recovery  and  believes  they  warrant 
listing  under  the  Endangered  Species 
Act.  Among  many  recommendations 
directed  at  improving  the  effectiveness 
of  range-expansion  efforts  directed  at 
benefiting  these  swans,  those  germane 
to  hunting  regulations  included:  (1)  not 
allowing  either  a  p>ermitted  or  incidental 
take  of  trumpeter  swans  during  a  tundra 


swan  season.  (2)  having  no  open  seasons 
for  hunting  tundra  swans  in  the  most 
critical  trumpeter  swan  range-expansion 
areas,  including  all  of  Utah  and  Nevada. 
(3)  modifying  hunting  regulations  on 
National  Wildlife  Refuges  in  Montana. 
Utah,  and  Nevada  to  provide  sanctuary 
for  resting,  reproduction,  and  rearing  of 
cygnets,  and  (4)  ending  waterfowl 
hunting  after  October  20  at  two  sites  on 
the  Snake  River  in  Idaho,  at  a  site  on  the 
Green  River,  including  Seedskadee 
National  Wildlife  Refuge  in  Wyoming, 
and  in  unspecified  areas  within  the 
Tristate  Yellowstone  region. 

Ms.  Heidi  Prescott.  on  behalf  of  The 
Fund  for  Animals.  Inc..  highlighted 
recent  survey  reports,  reviewed  portions 
of  the  Pacific  Fl>'w^y  Council's 
management  plan  and  a  report  by  Ms. 
Ruth  Shea,  a  Service  employee,  and 
presented  the  group's  views  regarding 
management  action  pertaining  to  RMP 
trumpeter  swans.  The  Fund  for 
Animals.  Inc..  concurred  with  tlie 
recommendations  of  the  Foundation 
pertaining  to  migratory  game  bird 
hunting  contained  in  the 
aforementioned  letter  from  Mr.  D.  C. 
Carlton  of  the  Foundation. 

Mr.  D.  J.  Schubert,  also  on  behalf  of 
the  Fund  for  Animals.  Inc..  reiterated 
certain  concerns  and  needed  actions 
deemed  necessary  for  successful  range 
expansion  of  RMP  trumpeter  swans.  He 
believed  that  a  mandatory  check  of 
swans  taken  by  hunters  in  Utah  and 
Nevada  is  necessary  to  measure  the 
level  of  accidental  take.  While  the 
purposeful  hazing  of  trumpeter  swans  to 
more  favorable  winter  sites  has  merit,  it 
put  more  trumpeter  swans  at  risk  in 
tundra  swan  hunt  areas:  and  he 
therefore  recommended  a  new 
management  strategy.  The  Fund  for 
Animals  believes  there  are  two  possible 
management  strategy  changes  that 
would  minimize  excessive  killing  of 
trumpeter  swans  and  still  be  consistent 
with  the  Migratory  Bird  Treaty  Act:  (1) 
prohibit  hunting  of  tundra  swans  in 
Utah  and  Nevada;  or.  although  less 
preferred.  (2)  prohibit  hunting  in  certain 
critical  areas  in  Utah.  Under  both 
options,  security  areas  should  be 
established  in  Idaho,  and  recreational 
activities  such  as  waterfowl  hunting  and 
boating  should  be  evaluated  for  possible 
negative  impacts  on  trumpeter  swan 
behavior  and  habitat  use.  Should 
intensive  hazing  be  pursued  to  disperse 
birds  to  more  favorable  wintering  sites, 
and  if  law  enforcement  policy  is  to  be 
changed  to  facilitate  the  collection  of 
information  on  the  accidental  take  of 
trumpeter  swans  during  the  tundra 
swan  season,  the  Fund  for  Animals 
recommended  that:  (1)  both  Idaho  and 
Wyoming  Game  and  Fish  Departments 


provide  sanctuaries  in  designated  areas; 
(2)  the  Utah  Division  of  Wildlife 
Resources,  at  the  maximum,  not  allow 
swan  hunting  or,  at  the  minimum,  not 
allow  swan  hunting  in  Box  Elder. 
Cache,  and  Rich  Counties;  (3)  the 
Nevada  Division  of  Wildlife  close 
Stillwater  Wildhfe  Management  Area  to 
swan  hunting;  (4)  the  Ser\'ice  close  all 
National  Wildhfe  Refuges  in  Utah  and 
Nevada  to  the  hunting  of  tundra  swans; 
and  (5)  should  the  aforenamed  States 
not  exercise  the  recommended  action, 
the  Service  should  do  so.  Additionally, 
all  States  should  enhance  their  hunter- 
education  programs  to  emphasize 
proper  identification  of  swans  and 
waterfowl  to  minimize  the  accidental 
take  of  trumpeter  swans  as  a  result  of 
other  hunting  seasons. 

Mr.  D.  J.  Schubert,  in  comments 
representing  both  The  Fund  for 
Animals,  Inc..  and  the  Foundation, 
reiterated  and  elaborated  upon  previous 
recommendations  from  those  two 
organizations  for  curtailing  tundra  swan 
hunting  and  waterfowl  hunting  to 
enhance  RMP  trumpeter  swan  winter- 
range  expansion  (see  above  and  59  PR 
43691^3692)  and  made  specific 
comments  on  the  proposed  frameworks. 
At  a  minimum,  Mr.  Schubert 
recommends  prohibiting  tundra  swan 
hunting  and  restricting  waterfowl 
hunting  on  all  Federal  lands  in  south- 
central  Montana,  southern  Idaho, 
western  Wyoming,  Utah,  and  Nevada. 
He  believes  that  the  Service  is  negligent 
in  not  using  to  the  fullest  extent  various 
management  provisions  afforded  and 
mandated  by  the  Migratory  Bird  Treaty 
Act  of  1918.  the  National  Wildhfe 
Refuge  Administration  Act.  and  the 
Refuge  Recreation  Act  to  protect  RMP 
trumpeter  swans.  He  described  the 
historic  RMP  trumpeter  swan 
populations,  probable  causes  for  their 
current  restricted  winter  distribution, 
and  past  and  current  management 
efforts  aimed  at  restoring  the 
population;  he  offered  management 
solutions  to  restore  the  population;  and 
he  argued  in  support  of  a  petition  for 
listing  the  RMP  trumpeter  as  a 
threatened  species  which  had  been 
dismissed  by  the  Service.  He  insists  that 
the  Service  is  obhgated  by  law  to  restore 
the  trumpeter  swan  to  its  native  range. 
He  contends  that  the  Service  is 
operating  under  an  unpublished  policy 
of  nonenforcement  of  the  Migratory  Bird 
Treaty  Act  with  respect  to  tundra  swan 
hunters  who  might  accidentally  shoot  a 
trumpeter  swan.  He  recanted  his 
previous  recommendation  for  measuring 
the  level  of  accidental  take,  by  saying 
that  there  was  sufficient  information  to 
know  that  it  occurred. 


Mr.  Michael  Roy,  on  behalf  of  the 
National  Wildlife  Federation,  expressed 
concern  about  the  successful 
continuation  of  the  RMP  trumpeter 
swan  range-expansion  program,  in  part 
because  of  a  perceived  ineffective  and 
confusing  management  structure  that  is 
not  adequately  represented  by  all 
interested  parties,  and  in  part  by 
accidental  take  of  trumpeter  swans 
during  tundra  swan  seasons  in  Utah.  He 
believes  certain  recommendations 
provided  by  Ms.  Ruth  Shea,  a  Service 
employee,  were  reasoned  and  practical 
and,  if  implemented,  would  enhance 
range-expansion  efforts.  Premised  on 
Ms.  Shea's  recommendations,  he 
recommended  that  tundra  swan  hunting 
in  Utah  be  discontinued  from  the 
southern  boundary  of  the  Bear  River 
National  Wildlife  Refuge  north  and  east 
to  the  Idaho  and  Wyoming  borders  for 
an  initial  5-year  period.  This  closure 
would  be  intended  to  minimize  the 
accidental  take  of  trumpeter  swans 
during  translocation  activities  and, 
hopefully,  tundra  swan  hunting  could 
be  reinstated  afterwards. 

Ms.  Louisa  Willcox,  representing  the 
Greater  Yellowstone  Coalition,  raised 
questions  regarding  the  Services  role  in 
managing  RMP  trumpeter  swans  and 
funding  efforts  to  increase  their 
numbers  and  expand  their  distribution. 
She  asked  how  the  Service  will  monitor 
the  accidental  take  of  trumpeter  swans 
during  tundra  swan  hunting  seasons  in 
Montana,  Nevada,  North  Didcota,  South 
Dakota,  and  Utah  and  what  measures 
will  be  taken  to  minimize  the  potential 
losses.  She  also  asked  why  the  .Sen,  ice 
has  not  sought  establishment  of 
trumpeter  swan  wintering  sites  outside 
the  Montana-Idaho-Wyoming  region. 
She  requested  that  the  Service  develop 
a  long-term  strategy  to  prevent 
wintering  waterfowl,  including 
trumpeter  swans,  from  damaging 
vegetation  and  fish  habitat  at  Harriman 
State  Park  in  Idaho. 

The  Humane  Society  recommended 
that  all  tundra  swan  seasons  be  closed. 

Service  Response:  The  Service 
concurs  with  the  recommendation  to 
extend  the  experimental  tundra  swan 
season  in  North  Dakota  one  additional 
year,  with  a  final  report  due  by  June  1 , 
1995. 

In  conjunction  with  a  larger  Federal- 
State-Flyway  effort  to  enhance  and 
monitor  both  winter  and  summer 
distribution  of  RMP  trumpeter  swans, 
the  Service  believes  that  modification  of 
tundra  swan  hunting  seasons  in  the 
Pacific  Flyway  portion  of  Montana,  in 
Utah,  and  in  Nevada  is  warranted  to 
minimize  the  accidental  killing  of 
trumpeter  swans  by  tundra  swan 
hunters.  Accordingly,  final  frameworks 


require:  (1)  States  to  collect  and  report 
information  on  the  accidental  take  of 
trumpeter  swans  in  conjunction  with 
tundra  swan  seasons,  and  (2)  in  Utah, 
the  season  must  end  on  or  before 
December  15  and  four  counties  would 
be  closed  to  swan  hunting  The  Pacific 
Flyway  Council's  request  for  additional 
permits  to  compensate  for  lost  hunting 
opportunities  in  Utah  is  not  without 
merit  from  the  standpoint  of  tundra 
swan  management;  however,  the  Ser\ice 
denied  the  Council's  request  and 
believes  a  conservative  approach  is 
warranted  because  of  the  possibility  of 
trumpeter  swans  moving  into  the 
genera!  hunting  area.  Further,  there  has 
been  no  change  in  either  policy  or  law 
regarding  enforcement  of  migratory 
game  bird  hunting  regulations  as  they 
apply  to  the  illegal  take  of  Uumpeler 
swans.  Monitoring  of  the  winter 
distribution  of  trumpeter  swans  will 
provide  the  Service  with  additional 
opportunities  to  further  modify  hunt 
programs  if  warranted. 

Trumpeter  swans  are  expected  to 
number  about  17,000-20,000 
individuals  during  the  next  range-wide 
survey  scheduled  for  1995  and  have 
been  increasing  at  about  6  percent  per 
year  during  1968-90  (1990  was  the  last 
year  in  which  a  range-wide  survey  was 
conducted).  Populations  such  as  the 
RMP  warrant  additional  attention, 
which  the  Service  continues  to  give 
with  considerable  assistance  from  State 
and  other  Federal  agencies  and  moral,  if 
not  financial,  support  from  several  non- 
governmental organizations. 

Regarding  closure  of  all  tundra  swan 
seasons,  the  Service  beheves  that  the 
status  of  tundra  swan  populations  does 
not  warrant  such  closures. 

23.  Other 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  provide  compensatory 
days  for  State-imposed  Sunday-hunting 
prohibitions. 

Written  Comments:  Two  local 
sportsmen's  organizations  from 
Massachusetts  suggested  compensatory 
days  for  those  days  lost  due  to  State- 
imposed  Sunday-hunting  prohibitions. 

The  Humane  Society  supported  the 
closure  of  hunting  on  Sundays. 

Sen'ice  Response:  The  Service  is  not 
aware  of  any  biological  basis  for 
prohibiting  hunting  on  Sundays  and 
therefore  neither  promotes  nor 
condones  prohibition  of  Sunday 
hunting.  Sunday-hunting  closures  are 
established  by  State  or  local  law.  The 
Ser\ice  has  stated  previously  in  the 
September  24,  1993,  Federal  Register 
(58  FR  50188)  that  it  believes  this 
problem  is  an  individual  State  issue  and 
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can  best  be  resolved  by  each  State 
removing  its  self-imposed  restrictions 

NTPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  docxmient.  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Huntmg  of  Migratory  Birds  (FSES  88- 
14)."  filed  with  EPA  on  June  9.  1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16.  1988 
(53  FR  22582).  The  Ser\  ices  Record  of 
Decision  was  published  on  August  18. 
1988  (53  FR  31341).  However,  this 
programmatic  document  does  not 
prescribe  year-specific  regulations, 
those  are  developed  annually  The 
annual  regulations  and  options  are 
being  considered  in  the  Environmental 
Assessment.  "Waterfowl  Hunting 
Regulations  for  1994."  which  is 
available  upon  request 

Endangered  Species  Act  Consideration 

In  August  1994.  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modiHcation  of 
their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
The  Service's  biological  opinions 
resulting  from  its  consultation  under 
Section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Keyulalory  Flexibility  Act;  Executive 
Order  12866:  and  the  Paperwork 
Reduction  Act 

In  the  Federal  Register  dated  April  7. 
1994  (59  FR  16762).  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq).  and 
publication  of  a  summary  of  the  latter. 
This  information  is  included  in  the 
present  document  by  reference.  This 
action  was  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
E.O.  12866.  This  rule  does  not  contain 
any  information  collection  requiring 


approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504. 

Authorship 

The  pnmary  author  of  this  proposed 
rule  is  Robert  J.  Blohm.  Office  of 
Migratory  Bird  Management. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  the  Service  intends  that  the 
public  be  given  the  greatest  possible 
opportunity  to  comment  on  the 
regulations  Thus,  when  the  preliminary 
proposed  rulemaking  was  published, 
the  Service  established  what  it  believed 
were  the  longest  periods  possible  for 
public  comment.  In  doing  this,  the 
Service  recognized  that  when  the 
comment  period  closed,  time  would  be 
of  the  essencfl.  That  is.  if  there  were  a 
delay  in  the  effective  date  of  these 
regulations  after  this  final  rulemaking, 
the  States  would  have  insufficient  time 
to  select  season  dates  and  limits:  to 
communicate  those  selections  to  the 
Service;  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their 
decisions. 

Therefore,  the  Service,  under 
authority  of  the  Migratory  Bird  Treaty 
Act  (July  3.  1918).  as  amended.  (16 
LI  S.C.  703-711),  prescnbes  final 
frameworks  setting  forth  the  species  to 
be  hunted,  the  daily  bag  and  possession 
limits,  the  shooting  hours,  the  season 
lengths,  the  earliest  opening  and  latest 
closing  season  dates,  and  hunting  areas, 
from  which  State  conservation  agency 
officials  may  select  hunting  season  dates 
and  other  options.  Upon  receipt  of 
season  and  option  selections  from  these 
officials,  the  Service  will  publish  in  the 
Federal  Register  a  final  rulemaking 
amending  50  CFR  part  20  to  reflect 
seasons,  limits,  and  shooting  hours  for 
the  conterminous  United  States  for  the 
1994-95  season. 

The  Service  therefore  finds  that  "good 
cause"  exists,  within  the  terms  of  5 
U.S.C  553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  frameworks 
will,  therefore,  take  effect  immediately 
upon  publication. 

List  of  Subjects  in  50  CFR  Pari  20 

Exports,  Hunting,  Imports.  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1994-95  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3,  1918), 
as  amended.  (16  U.S.C.  703-711):  the 
Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8, 1978).  as  amended. 


(16  use.  712);  and  the  Fish  and 
Wildlife  Act  of  1956  (August  8.  1956). 
as  amended.  (16  U.S.C.  742  a— d  and 

Dated:  September  22. 1994. 
Robert  P.  Davison, 

Deputv  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

Final  Regulations  Frameworks  for 
1994-95  Late  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Director  has  approved  frameworks  for 
season  lengths,  shooting  hours,  bag  and 
possession  limits,  and  outside  dates 
within  which  States  may  select  seasons 
for  hunting  waterfowl  and  coots 
between  the  dates  of  September  1. 1994. 
and  March  10.  1995. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours;  Unless  otherwise 
specified.  frt)m  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Definitions:  For  the  purpose  of 
hunting  regulations  listed  below,  the 
collective  terms  "dark"  and  "light" 
geese  include  the  following  species: 

Dark  geese  -  Canada  geese,  white- 
fronted  geese,  and  brant. 

Light  geese  -  lesser  snow  (including 
blue)  geese,  greater  snow  geese,  and 
Ross'  geese. 

Area,  Zone,  and  Unit  Descriptions: 
Geographic  descriptions  are  contained 
in  a  later  portion  of  this  document. 

Area-Specific  Provisions:  Frameworks 
for  open  seasons,  season  lengths,  bag 
and  possession  limits,  and  other  special 
provisions  are  listed  below  by  flyway. 

Atlantic  Flyway 

The  Atlantic  Flyway  includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Ducks,  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Limits: 
Either  (a)  30  days  and  daily  bag  limit  of 
4  ducks,  including  no  more  than  3 
mallards  (no  more  than  1  of  which  may 
be  a  female),  2  wood  ducks,  2  redheads, 
1  canvasback,  1  black  duck,  1  mottled 
duck,  1  pintail,  and  1  fulvous  whistling 
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duck  or  (b)  40  days  and  daily  bag  limit 
of  3  ducks,  and  the  other  restrictions 
shown  above. 

Closures:  The  season  on  harlequin 
ducks  is  closed. 

Sea  Ducks:  In  all  areas  outside  of 
special  sea  duck  areas,  sea  ducks  are 
included  in  the  regular  duck  daily  bag 
and  possession  limits.  However,  during 
the  regular  duck  season  within  the 
special  sea  duck  areas,  the  sea  duck 
daily  bag  and  possession  limits  may  be 
in  addition  to  the  regular  duck  daily  bag 
and  possession  limits. 

Merganser  Limits:  The  daily  bag  limit 
of  mergansers  is  5.  only  1  of  which  may 
be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Lake  Champlain  Zone,  New  York:  The 
waterfowl  seasons,  limits,  and  shooting 
hours  shall  be  the  same  as  those 
selected  for  the  Lake  Champlain  Zone  of 
Vermont. 

Zoning  and  Split  Seasons:  Delaware, 
Maryland.  North  Carolina.  Rhode 
Island,  and  Virginia  may  split  their 
seasons  into  three  segments; 
Connecticut.  Maine,  Massachu.setts, 
New  Hampshire,  New  Jersey,  New  York, 
Permsylvania,  Vermont,  and  West 
Virginia  may  select  hunting  seasons  by 
zones  and  may  split  their  seasons  into 
two  segments  in  each  zone;  while 
Florida.  Georgia,  and  South  Carolina 
may  spht  their  Statewide  seasons  into 
two  segments. 

Canada  Geese 

Season  Lengths,  Outside  Dates,  and 
Limits:  Unless  specified  otherwise, 
seasons  may  be  split  into  two  segments. 
Seasons  in  States,  and  in  independently 
described  goose  management  units 
within  States,  may  be  as  follows: 

Connecticut:  70  days  between  October 
1  and  January  31,  with  1  goose  per  day 
through  October  15;  2  geese  per  day 
through  December  31;  and  3  geese  per 
day  thereafter;  1  goose  per  day  for  the 
first  8  days  after  the  opening.  In 
addition,  a  special  experimental  season 
may  be  held  in  the  South  Zone  between 
January  15  and  February  15,  with  5 
geese  per  day. 

Delaware:  60  days  between  November 
16  and  January  20,  with  1  goose  per  day 
for  the  first  20  days;  2  geese  per  day 
thereafter. 

Florida:  Closed  season. 

Georgia:  In  specific  areas,  an  8-day 
experimental  season  may  be  held 
between  November  15  and  February  5, 
with  a  limit  of  5  Canada  geese  per  day. 

Maine:  70  days  between  October  1 
and  January  31,  with  1  goose  per  day 
through  October  15;  2  geese  per  day 
through  December  31;  and  3  geese  per 


day  thereafter;  1  goose  per  day  for  the 
first  8  days  after  the  opening. 

Maryland:  60  days  between  November 
16  and  January  20.  with  1  goose  per  day 
for  the  first  20  days  and  2  geese  per  day 
thereafter. 

Massachusetts:  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  through  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening.  In 
addition,  a  special  16-day  season  for 
resident  Canada  geese  may  be  held  in 
the  Coastal  and  Central  Zones  during 
January  21  to  February  5.  with  5  geese 
per  day. 

New  Hampshire:  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  through  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening. 

New  Jersey:  70  days  between  October 
15  and  January  31,  with  1  goose  per  day 
through  November  15;  2  geese  per  day 
through  December  31;  3  geese  per  day 
thereafter;  1  goose  per  day  for  the  first 
8  days  after  the  opening;  no  more  than 
15  days  before  November  16.  In 
addition,  an  experimental  special 
season  may  be  held  in  a  designated  area 
of  Northeastern  New  Jersey  from 
January  28  to  February  11,  1995.  with  5 
geese  per  day. 
New  York: 

Northeastern  Zone  -  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  through  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening. 

Remainder  of  State  -  70  days  between 
October  15  and  January  31,  with  1  goose 
per  day  through  November  15;  2  geese 
per  day  through  December  31;  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening;  no 
more  than  15  days  before  November  16. 
North  Carolina: 
East  Zone  -  Suspended. 
West  Zone  -  Suspended. 
Pennsylvania: 

South  Zone  -  70  days  between 
October  15  and  January  31,  with  1  goose 
per  day  through  November  15;  2  geese 
per  day  through  December  31 ;  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  of>ening:  no 
more  than  15  days  before  November  16. 
In  addition,  an  experimental  season  may 
be  held  in  the  Susquehanna/Juniata 
Zones  from  January  20  to  Febniar>'  5 
with  5  geese  per  day. 

Erie,  Mercer,  and  Butler  Counties  -  70 
days  between  October  1  and  January  31 , 
with  1  goose  per  day  through  October 
15;  2  geese  per  day  thereafter;  1  goose 


per  day  for  the  first  8  days  after  the 
opening. 

Crawford  County  -  35  days  between 
October  1  and  January  20;  with  1  goose 
per  day. 

Remainder  of  State  -  70  days  between 
October  1  and  January  31,  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  through  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening. 

Rhode  Island:  70  days  between 
October  1  and  January  31.  with  1  goose 
per  day  through  October  15;  2  geese  per 
day  through  December  31;  and  3  geese 
per  day  thereafter;  1  goose  per  day  for 
the  first  8  days  after  the  opening. 

South  Carolina:  Suspended  regular 
season.  An  8-day  special  season  may  be 
held  in  the  Central  Piedmont,  Western 
Piedmont,  and  Mountain  Hunt  Units 
during  December  1  to  February  15,  with 
a  daily  bag  limit  of  5  Canad?  geese  per 
day. 

Vermont:  70  days  between  October  l 
and  January  31,  with  1  goose  per  day 
through  October  15;  2  geese  per  day 
through  December  31;  and  3  geese  per 
day  thereafter;  1  goose  per  day  for  the 
first  8  days  after  the  opening 

Virginia: 

Back  Bay  -  Suspended. 

Remainder  -  60  days  between 
November  16  and  January  20,  with  1 
goose  per  day  for  the  first  20  days;  2 
geese  per  day  thereafter. 

West  Virginia:  70  days  between 
October  1  and  January  20,  with  3  geese 
per  day. 

Light  Geese 

Season  Lengths,  Outside  Dotes,  and 
Limits:  States  may  select  a  107-d3v 
season  between  October  1  and  Februarv 
10,  with  5  geese  per  day.  States  mav 
split  their  seasons  into  two  segments. 

Brant 

Season  Lengths,  Outside  Dotes,  and 
Limits:  States  may  select  a  50-day 
season  between  October  1  and  Januarv- 
20.  with  2  brant  per  day. 

.Mississippi  Flyway 

The  Mississippi  Fly^vay  includes 
Alabama,  Arkansas,  Illinois,  Indiana. 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri.  Ohio. 
Termessee,  and  Wisconsin. 

Ducks.  Mergansers,  and  Coots 

Outside  Dates:  Between  October  1  and 
January  20. 

Hunting  Seasons  and  Duck  Limits 
Either  (a)  30  days  and  daily  bag  limit  of 
4  ducks,  including  no  more  than  3 
mallards  (no  more  than  1  of  which  mav 
be  a  female).  3  mottled  ducks.  1  black 
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duck.  1  pintail.  2  wood  ducks.  1 
canvasback.  and  1  redhead  or  (b)  40 
days  and  daily  bag  limit  of  3  ducks, 
including  no  more  than  2  mallards  (no 
more  than  1  of  which  may  be  a  female), 
and  die  other  restrictions  shown  above. 

Merganser  Limits:  The  daily  bag  limit 
IS  5.  only  1  of  which  may  be  a  hooded 
merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons:  Alabama. 
Illinois.  Indiana.  Iowa.  Kentucky. 
Louisiana.  Michigan.  Missouri.  Ohio. 
Tennessee,  and  Wisconsin  may  select 
hunting  seasons  by  zones. 

In  Alabama,  Indiana.  Iowa.  Kentucky. 
Louisiana,  Michigan.  Ohio.  Tennessee, 
and  Wisconsin,  the  season  may  be  split 
into  two  segments  in  each  zone 

In  Mississippi,  the  season  may  be 
split  into  two  segments. 

In  Arkansas  and  Minnesota,  the 
season  may  be  split  into  three  segments. 

Pymatuning  Reservoir  Aroa.  Onio: 
The  seasons,  limits,  and  shooting  hours 
shall  be  the  same  as  those  selected  in 
the  adjacent  portion  of  Pennsylvania 
(Northwest  Zone). 

Geese 

Split  Seasons:  Seasons  for  geese  may 
be  split  into  two  segments. 

Season  Lengths,  Outside  Dates,  and 
Umits:  States  may  select  seasons  for 
geese  not  to  exceed  70  days  for  dark 
geese  between  the  Saturday  nearest 
October  1  (October  1)  and  January  31. 
and  107  days  for  light  geese  between  the 
Saturday  nearest  October  1  (October  1). 
and  February  14.  The  daily  bag  limit  is 
7  geese,  to  include  no  more  than  2 
Canada  geese.  2  white- fronted  geese, 
and  2  brant.  Specific  regulations  for 
Canada  geese  and  exceptions  to  the 
above  general  provisions  are  shown 
below  by  State. 

Alabama;  In  the  SJBP  Goose  Zone,  the 
season  for  Canada  geese  may  not  exceed 
35  days.  Elsewhere,  the  season  for 
Canada  geese  may  extend  for  70  days  in 
the  respective  duck-hunting  zones.  The 
daily  bag  limit  is  2  Canada  geese 

Arkansas;  The  season  for  Canada 
geese  may  extend  for  23  days  in  the  East 
Zone  In  the  West  Zone,  an 
experimental  season  for  Canada  geese  of 
up  to  14  days  may  be  selected.  In  both 
zones,  the  season  may  extend  to 
February  15.  The  daily  bag  limit  is  2 
Canada  geese.  In  the  remainder  of  the 
State,  the  season  for  Canada  geese  is 
closed. 

Illinois;  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
109.600  birds. 

(a)  Southern  Illinois  Quota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  39.800  birds  have  been 


harvested,  whichever  occurs  first. 
Limits  are  2  Canada  geese  daily  and  10 
in  possession.  All  harvested  Canada 
geese  in  excess  of  twice  the'daily  bag 
limit  that  are  transported  outside  the 
zone  must  be  tagged  with  tags 
containing  the  name  and  signature  of 
the  hunter  and  the  date  and  location 
where  the  birds  were  taken.  If  any  of  the 
following  conditions  exist  after 
December  20.  the  State,  after 
consultation  with  the  Service,  will  close 
the  season  by  emergency  order  with  48 

hours  notice: 

1.  lOconsecutivedaysof  snow  cover.  3 
inches  or  more  in  depth. 

2.  10  consecutive  days  of  daily  high 
temperatures  Ihss  than  20  degrees  F. 

3.  Average  body  weights  of  adult  female 
geese  less  than  3,200  grams  as  measured  from 
a  weekly  sample  of  a  minimum  of  50  geese 

4  Starvation  or  a  major  disease  outbreak 
resulting  in  observed  mortality  exceeding 
5.000  birds  in  10  days,  or  a  total  mortality 
exceeding  10.000  birds. 

(b)  Rend  Lake  Quota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  1 1.400  birds  have  been 
harvested,  whichever  occurs  first. 
Limits  are  2  Canada  geese  daily  and  10 
in  possession.  All  harvested  Canada 
geese  in  excess  of  twice  the  daily  bag 
limit  that  are  transported  outside  the 
zone  must  be  tagged  with  tags 
containing  the  name  and  signature  of 
the  hunter  and  the  date  and  location 
where  the  birds  were  taken. 

(c)  Northern  Illinois  Quota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  13.000  birds  have  been 
harvested,  whichever  occurs  first.  The 
dailv  bag  limit  is  2  Canada  geese. 

(d)  Central  Illinois  Quota  Zone  -  The 
season  for  Canada  geese  will  close  after 
51  days  or  when  22.400  birds  have  been 
har\ested.  whichever  occurs  first.  The 
dailv  bag  limit  is  2  Canada  geese. 

(e)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
51  days  in  the  respective  goose  zones. 
The  daily  bag  limit  is  2  Canada  geese. 

Indiana;  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
61.900  birds. 

(a)  Posey  County  -  The  season  for 
Canada  geese  will  close  after  53  days  or 
when  4,550  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days  in  the  respective  duck-hunting 
zones,  except  in  the  SJBP  Zone,  where 
the  season  may  not  exceed  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Iowa;  The  season  may  extend  for  55 
days  in  the  respective  duck-hunting 
zones  and  may  open  no  earlier  than 
October  8.  The  daily  bag  limit  is  2 
Canada  geese. 


Kentucky: 

(a)  Western  Zone  -  The  season  for 
Canada  geese  may  extend  for  53  days 
(66  days  in  Fulton  County),  and  the 
harvest  will  be  limited  to  21.900  birds. 
Of  the  21 .900-bird  quota.  14.300  birds 
will  be  allocated  to  the  Ballard 
Reporting  Area  and  4.200  birds  will  be 
allocated  to  the  Henderson/Union 
Reporting  Area.  If  the  quota  in  either 
reporting  area  is  reached  prior  to 
completion  of  the  53-day  season,  the 
season  in  that  reporting  area  will  be 
closed.  If  this  occurs,  the  season  in 
those  counties  and  portions  of  counties 
outside  of.  but  associated  with,  the 
respective  subzone  (listed  in  State 
regulations)  may  continue  for  an 
additional  7  days,  not  to  exceed  a  total 
of  53  days  (66  days  in  Fulton  County). 
The  season  in  Fulton  County  may 
extend  to  February  13.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Pennyroyal/Coalfield  Zone  -  The 
season  may  extend  for  35  days.  The 
daily  bag  limit  is  2  Canada  geese. 

(c)  Remainder  of  the  State  -  The 
season  may  extend  for  50  days.  The 
daily  bag  limit  is  2  Canada  geese. 

Louisiana;  Louisiana  may  hold  107- 
day  seasons  for  light  geese  and  70-day 
seasons  for  white-fronted  geese  and 
brant  between  the  Saturday  nearest 
October  1  (October  1)  and  February  14 
in  the  respective  duck-hunting  zones. 
The  daily  bag  limit  is  7  geese,  to  include 
no  more  than  2  white-fronted  geese  and 
2  brant,  except  as  noted  below.  In  the 
Southwest  Zone,  a  9-day  season  for 
Canada  geese  may  be  held.  During  the 
Canada  goose  season,  the  daily  bag  limit 
for  Canada  and  white-fronted  geese  in 
the  Southwest  Zone  is  2.  no  more  than 

1  of  which  may  be  a  Canada  goose. 
Hunters  participating  in  the  Canada 
goose  season  must  possess  a  special 
permit  issued  by  the  State. 

Michigan;  The  total  harvest  of  Canada 
geese  in  the  State  will  be  limited  to 
63.100  birds. 

(a)  North  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
24  and  the  season  for  Canada  geese  may 
extend  for  23  days.  The  daily  bag  limit 
is  2  Canada  geese. 

(b)  Middle  Zone  -  The  season  for 
Canada  geese  may  extend  for  23  days. 
The  daily  bag  limit  is  2  Canada  geese. 

(c)  South  Zone 

(1)  Allegan  County  GMU  -  The  season  for 
Canada  geese  will  close  after  50  days  or  when 
2.000  birds  have  been  harvested,  whichever 
occurs  first.  The  daily  bag  limit  is  2  Canada 
geese. 

(2)  Muskegon  Wastewater  GMU  -  The 
season  for  Canada  geese  will  close  after  53 
days  or  when  400  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag  limit  is 

2  Canada  geese. 


(3)  Saginaw  County  GMU  -  The  season  for 
Canada  geese  will  dose  after  40  days  or  when 
2,000  birds  have  been  harvested,  whichever 
occurs  first.  The  daily  bag  Hmit  is  2  Canada 
geese. 

(4)  Tincola/Huron  GMU    The  season  inr 
Canada  geese  will  dose  after  40  days  or  when 
750  birds  have  been  hamested,  whichever 
OCX  UTS  first.  The  daily  bag  liniit  is  2  Canada 
geese. 

(5)  Remainder  of  South  Zone  -  The  season 
for  Canada  geese  may  extend  for  30  days.  The 
daily  bag  limit  is  1  Canada  goose. 

(d)  Southern  Michigan  GMU  -  An 
experimental  special  Canada  goose 
season  may  be  held  between  January  7 
and  February  5.  The  daily  bag  limit  is 
2  Canada  geese. 

Minnesota: 

(a)  West  Zone 

(1)  West  Central  Zone  -  The  season  tor 
Canada  geese  may  extend  for  30  days.  In  the 
Lai  Qui  Parte  Zone  the  season  will  close  after 
30  days  or  when  a  harvest  index  of  4.000 
birds  has  been  reached,  whichever  occurs 
first.  Throughout  the  West  CenUal  Zone,  the 
daily  t>ag  limit  is  1  Canada  goose. 

(2)  Remainder  of  West  Zone  -  The  season 
for  Canada  geese  may  extend  for  40  days.  The 
daily  beg  limit  is  1  Canada  goose. 

fb)  Northwest  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  limit  is  1  Canada  goose. 

(r)  Southeast  Zone  -  The  season  for 
Canada  geese  may  extend  for  70  day^, 
except  in  the  Twin  GHes  Metro  Zone 
and  Olmsted  County,  where  the  season 
may  not  exceed  80  days.  The  daily  bag 
limit  is  2  Canada  geese. 

(d)  Remainder  of  the  State  -  The 
stjason  for  Canada  geese  may  extend  for 
50  days.  The  daily  bag  limit  is  2  Canada 
geese. 

(e)  Fergus  Falls/Alexandria  Zone  -  An 
experimental  special  Canada  goose 
season  of  up  to  10  days  may  be  held  in 
December.  During  the  special  season, 
the  daily  bag  limit  is  2  Canada  geese. 

Mississippi:  The  season  for  Canada 
geese  may  extend  for  70  days.  The  daily 
bag  limit  is  2  Canada  geese. 

Missouri: 

(a)  Swan  Lake  Zone  -  The  season  for 
Canada  geese  will  close  after  40  days  or 
when  5.000  birds  have  been  harvested, 
whichever  occurs  first.  The  daily  bag 
limit  is  2  Canada  geese. 

(b)  Schell-Osage  Zone  -  The  season  for 
Canada  geese  may  extend  for  40  days. 
The  daily  bag  hmit  is  2  Canada  geese. 

(c)  Central  Zone  -  The  season  for 
Canada  geese  may  extend  for  50  days. 
The  daily  bag  limit  is  2  Canada  geese. 
An  experimental  special  season  of  up  to 
10  consecutive  days  prior  to  October  15 
may  be  selected  in  addition  to  the 
regular  season.  Ehiring  the  special 
season,  the  daily  bag  iinut  is  3  Canada 
geese. 

(d)  Renkaindcr  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 


50  days  in  the  respective  duck-hunting 
zones.  The  daily  bag  limit  is  2  Canada 
geese. 

Ohio:  The  season  may  extend  for  70 
days  in  the  respective  duck-hunting 
zones,  with  a  daily  bag  limit  of  2  Canada 
geese,  except  in  the  Lake  Erie  SJBP 
Zone,  where  the  season  may  not  exceed 
30  days  and  the  daily  bag  limit  is  1 
Canada  goose.  In  the  Pymatuming 
Reservoir  Area,  the  seasons,  limits,  and 
shooting  hours  for  all  geese  shall  be  the 
same  as  those  selected  in  the  ad)aceut 
portion  of  Pennsylvania. 

Teimessee: 

(a)  Northwest  Zone  -  The  season  for 
Canada  geese  will  close  after  75  days  or 
when  8,100  birds  have  been  han-ested, 
whichever  occurs  first.  The  season  may 
extend  to  February  15.  All  geese 
harvested  must  be  tagged.  Tlie  daily  bag 
limit  is  2  Canada  geese. 

(b)  Southwest  Zone  -  The  season  for 
Canada  geese  may  extend  for  59  days. 
and  the  harvest  will  be  limited  to  1,000 
birds.  The  daily  bag  hmit  is  2  Canada 
geese. 

(c)  Kentucky/Barkley  Lakes  Zone  - 
The  season  for  Canada  geese  will  close 
after  50  days  or  when  1,800  birds  have 
been  harvested,  whichever  occurs  first. 
All  geese  harvested  must  be  tagged.  The 
daily  bag  limit  is  2  Canada  geese. 

[a]  Remainder  of  the  State  -  The 
season  for  Canada  geese  may  extend  for 
70  days.  The  daily  bag  limit  is  2  Canada 
geese. 

Wisconsin:  The  total  harvest  of 
Canada  geese  in  the  State  will  be  limited 
to  76.800  birds. 

(a)  Horicon  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
24.  The  harvest  of  Canada  geese  is 
limited  to  41,000  birds.  The  season  may 
not  exceed  80  days.  AH  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  1  Canada  goose  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(b)  Collins  Zone  -  The  framework 
opening  date  for  all  geese  is  September 
24.  The  harvest  of  Canada  geese  is 
limited  to  1,300  birds.  The  season  may 
not  exceed  61  days.  All  Canada  geese 
harvested  must  be  tagged.  The  daily  bag 
limit  is  2  Canada  geese  and  the  season 
limit  will  be  the  number  of  tags  issued 
to  each  permittee. 

(c)  Exterior  Zone  -  The  framework 
opening  date  for  all  geese  is  October  1 . 
The  harvest  of  Canada  geese  is  limited 
to  30.000  birds,  with  500  birds  allocated 
to  the  Mississippi  River  Subzone.  The 
season  may  not  exceed  70  days  and  the 
daily  bag  limit  is  1  Canada  goose.  In  the 
Mississippi  River  Subzone,  the  season 
for  Canada  pnese  ma^  extend  for  70  davs 
in  each  duck  rone.  In  that  portion  of  the 
Exterior  Zone  outside  the  Mississippi 


River  Subzone.  the  progress  of  the 
harvest  must  be  monitored,  and  the 
season  closed,  if  necessary,  to  ensure 
that  the  harvest  does  not  exceed  29.500 
birds. 

Additional  Limits:  In  addition  to  the 
harvest  limits  stated  for  the  respective 
zones  above,  an  additional  4.500  Canada 
geese  may  be  taken  in  the  Horicon  Zone 
under  special  agricultural  permits. 

Quota  Zone  Closures:  When  it  has 
been  determined  that  the  quota  of 
Canada  geese  allotted  to  the  Northern 
Illinois.  Central  Illinois.  Southern 
Ilhnois.  and  Rend  Lake  Quota  Zones  in 
Illinois.  Posey  County  in  Indiana,  the 
Ballard  and  Hendersoo-Union  Subzones 
in  Kentucky,  the  Allegan  Countv. 
Mudc^on  Wastewater.  Saginaw'  County, 
and  Tusc»la/Huron  Goose  Management 
Units  in  Michigan,  the  Lac  Qui  Parle 
Zone  in  Minnesota,  the  Swan  Lake  Zone 
in  Missouri,  and  the  Northwest  and 
Kentucky/Barkley  Lakes  Zones  in 
Tennessee  will  have  been  filled,  the 
season  for  taking  Canada  geese  in  the 
respective  area  will  be  dosed  bv  either 
the  Director  upon  giving  pubUc  notice 
through  local  information  media  at  least 
48  hours  in  advance  of  the  time  and 
date  of  closing,  or  by  the  State  through 
State  regulations  with  such  notice  and 
time  (not  less  than  48  hours)  as  they 
deem  necessary. 

Central  Flyway 

The  Central  Flyway  includes 
ColcMrado  (east  of  the  Continental 
Divide).  Kansas,  Montana  (Counties  uf 
Blaine,  Carbon,  Fergus,  Judith  Basin, 
Stillwater.  Sweetgrass,  Wheatland,  and 
all  counties  east  diereof).  Nebraska.  New 
Mexico  (east  of  the  Continental  Divide 
except  the  Jicarilla  Apache  hidian 
Reservation),  North  Dakota.  Oklahoma. 
South  Dakota,  Texas,  and  Wyoming 
(east  of  the  Continental  Divide). 

Ducks.  Mergansers,  and  Coots 

Outside  Dates:  October  1  through 
January  20. 
Hunting  Seasons  and  Duck  Limits: 

(1)  High  Plains  Mallard  Management 
Unit  froughly  defined  as  that  portion  of 
the  Central  Flyway  which  lies  west  of 
the  100th  meridian):  Either  (a)  51  days 
and  daily  bag  hmit  of  4  ducks,  including 
no  more  than  1  of  which  may  be  a 
female  mallard,  1  mottled  dtjck,  1 
pintail.  1  redhead.  1  canvasback  and  2 
wood  ducks  or  (b)  61  days  and  daiH  beg 
limit  of  3.  and  the  other  restrictions 
shown  above.  Under  both  options,  the 
last  12  days  may  start  no  earlier  than  the 
Saturday  nearest  Decemtjer  10 
(December  10). 

(2)  Remainder  of  the  Central  Flyway: 
Either  (a)  39  days  and  daily  bag  limit  of 
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4  ducks,  including  no  more  than  1 
female  mallard.  1  mottled  duck.  1 
pintail.  1  redhead.  1  canvasback  and  2 
wood  ducks  or  (b)  49  days  and  daily  bag 
limit  of  3  ducks,  and  the  other 
restrictions  shown  above. 

Merganser  Umits:The  daily  bag  limit 
of  5  mergansers  may  be  taken,  only  1  of 
which  may  be  a  hooded  merganser. 

Coot  Limits:  The  daily  bag  limit  is  15 
coots. 

Zoning  and  Split  Seasons  Montana, 
Nebraska  (Low  Plains  portion).  New 
Mexico,  Oklahoma  (Low  Plains  portion], 
and  South  Dakota  (Low  Plains  portion) 
may  select  hunting  seasons  by  zones. 

In  Montana,  Nebraska  (Low  and  High 
Plains  portions).  New  Mexico,  North 
Dakota  (Low  Plains  portion).  Oklahoma 
(Low  and  High  Plains  portions).  South 
Dakota  (High  Plains  portion),  and  Texas 
(Low  Plains  portion),  the  season  may  be 
split  into  two  segments. 

In  Colorado,  Kansas  (Low  and  High 
Plains  portions).  North  Dakota  (High 
Plains  portion),  and  Wyoming,  t>ie 
season  may  be  split  into  three  segments 

Geese 

Season  Lengths.  Outside  Dates,  and 
Limits:  Seasons  may  be  split  into  two 
segments.  The  Saturday  nearest  October 
1  (October  1),  through  January  31,  for 
dark  geese  and  the  Saturday  nearest 
October  I  (October  1),  through  the 
Sunday  nearest  February  15  (February 
12),  except  in  Colorado,  Kansas,  New 
Mexico,  Oklahoma,  and  Texas,  where 
the  closing  date  is  February  28,  for  light 
geese.  Seasons  in  States,  and 
independently  in  described  goose 
management  units  within  States,  may  be 
as  follows: 

Colorado:  No  more  than  107  days, 
with  a  daily  t)ag  limit  of  5  light  and  3 
dark  geese. 

Kansas:  For  dark  geese,  no  more  than 
86  days,  with  a  daily  bag  limit  of  2. 
including  no  more  than  1  white-fronted 
goose. 

For  light  geese,  no  more  than  107 
days,  with  a  daily  bag  limit  of  10 

Montana:  No  more  than  107  days, 
with  daily  bag  limits  of  2  dark  and  5 
light  geese  in  Sheridan  County  and  4 
dark  and  5  light  goese  in  the  remainder 
of  the  Central  Fly  way  portion. 

Nebraska:  For  dark  geese,  no  more 
than  86  days,  with  a  daily  bag  limit  of 
not  more  than  2,  which  may  include  no 
more  than  1  white- fronted  goose. 

For  light  geese,  no  more  than  107 
days,  with  a  daily  bag  limit  of  10. 

New  Mexico:  No  more  than  107  days, 
with  a  daily  bag  limit  of  5  light  and  3 
dark  geese,  except  in  the  Middle  Rio 
Grande  Valley  where  the  daily  bag  limit 
of  light  geese  is  10 


North  Dakota:  For  dark  geese,  no  more 
than  86  days,  with  a  daily  bag  limit  of 
2 

For  light  geese,  no  more  than  107 
days,  with  a  daily  bag  limit  of  10. 

Oklahoma:  For  dark  geese,  no  more 
than  86  days,  with  a  daily  bag  limit  of 
2.  including  no  more  than  1  white- 
fronted  goose. 

For  light  geese,  no  more  than  107 
days,  with  a  daily  bag  limit  of  10. 

South  Dakota:  For  dark  geese,  no  more 
than  86  days,  with  a  daily  bag  limit  of 
not  more  than  2,  including  no  more  than 
1  white-fronted  goose. 

For  light  geese,  no  more  than  107 
days,  with  a  daily  bag  limit  of  10. 

Texas:  For  the  West  Unit,  no  more 
than  107  days,  with  a  daily  bag  limit  of 
5  light  and  3  dark  geese. 

For  dark  geese  in  the  East  Unit,  no 
more  than  86  days.  The  daily  bag  limit 
is  2,  including  no  more  than  1  white- 
fronted  goose  during  the  first  72  days, 
during  the  last  14  days,  the  season  is 
closed  on  white-fronted  geese  and  the 
daily  bag  limit  is  2  Canada  geese. 

For  light  geese  in  the  East  Unit,  no 
more  than  107  days,  with  a  daily  bag 
limit  of  10. 

Wyoming:  No  more  than  107  days, 
with  a  daily  bag  limit  of  5  light  and  3 
dark  geese. 

Pacific  Flyway 

Ducks.  Mergansers,  Coots,  and  Common 
Moorhens 

Hunting  Seasons  and  Duck  Limits: 
Either  (a)  Concurrent  59  days  and  daily 
bag  limit  of  5  ducks,  including  no  more 
than  4  mallards  (no  more  than  1  of 
which  may  be  a  female),  1  pintail,  2 
redheads  and  1  canvasback  or  (b) 
Concurrent  69  days  and  daily  bag  limit 
of  4  ducks,  including  no  more  than  3 
mallards,  and  the  other  restrictions 
shown  above. 

In  the  Columbia  Basin  Mallard 
Management  Unit,  the  seasons  may  be 
an  additional  7  days.  The  season  on 
coots  and  common  moorhens  may  be 
between  the  outside  dates  for  the  season 
on  ducks,  but  not  to  exceed  93  days. 

Coot  and  Common  Moorhen  Limits: 
The  daily  bag  and  possession  limits  of 
coots  and  common  moorhens  are  25. 
singly  or  in  the  aggregate. 

Outside  Dates:  Between  October  1  and 
January  20. 

Zonmg  and  Split  Seasons:  Arizona. 
Cahfomia.  Idaho.  Nevada.  Oregon.  Utah, 
and  Washington  may  select  hunting 
seasons  by  zones. 

Arizona.  California.  Idaho.  Nevada. 
Oregon.  Utah,  and  Washington  may 
split  their  seasons  into  two  segments 
either  Statewide  or  in  each  zone. 


Colorado.  Montana,  New  Mexico,  and 
Wyoming  may  split  their  duck  seasons 
into  three  segments. 

Colorado  River  Zone,  California: 
Seasons  and  limits  shall  be  the  same  as 
seasons  and  limits  selected  in  the 
adjacent  portion  of  Arizona  (South 
Zone). 

Geese 

Season  Lengths.  Outside  Dates,  and 
Limits:  Except  as  subsequently  noted, 
100-day  seasons  may  be  selected,  with 
outside  dates  between  the  Saturday 
nearest  October  1  (October  1).  and  the 
Sunday  nearest  January  20  (January  22). 
and  the  basic  daily  bag  limits  are  3  light 
geese  and  3  dark  geese,  including  no 
more  than  2  white-fronted  geese. 

Brant  Season  -  A  16-consecutive-day 
season  may  be  selected  in  Oregon  and 
Washington,  and  a  30-consecutive  day 
season  may  be  selected  in  California.  In 
only  California,  Oregon,  and 
Washington,  the  daily  bag  limit  is  2 
brant  and  is  additional  to  dark  goose 
limits,  and  the  open  season  on  brant  in 
those  States  may  differ  from  that  for 
other  geese. 

Closures:  There  will  be  no  open 
season  on  Aleutian  Canada  geese  in  the 
Pacific  Flyway.  The  States  of  California. 
Oregon,  and  Washington  must  include  a 
statement  on  the  closure  for  that 
subspecies  in  their  respective 
regulations  leaflet.  Emergency  closures 
may  be  invoked  for  all  Canada  geese 
should  Aleutian  Canada  goose 
distribution  patterns  or  other 
circumstances  justify  such  actions. 

Arizona:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

California: 

Northeastern  Zone  -  White-fronted 
geese  and  cackling  Canada  geese  may  be 
taken  only  during  the  first  23  days  of  the 
goose  season.  The  daily  bag  limit  is  3 
geese  and  may  include  no  more  than  2 
dark  geese;  including  not  more  than  1 
cackling  Canada  goose. 

Colorado  River  Zone  -  The  seasons 
and  limits  must  he  the  same  as  those 
selected  in  the  adjacent  portion  of 
Arizona  (South  Zone). 

Southern  Zone  -  The  daily  bag  and 
possession  limits  for  dark  geese  is  2 
geese,  including  not  more  than  1 
cackling  Canada  goose. 

Balance-of-the-State  Zone  -  A  79-day 
season  may  be  selected,  except  that 
white-frtinted  geese  and  cackling 
Canada  geese  may  be  taken  during  only 
the  first  65  days  of  such  season.  Limits 
may  not  include  more  than  3  geese  per 
day  and  in  possession,  of  which  not 
more  than  1  may  be  a  dark  goose.  The 
dark  goose  limits  may  he  expanded  to  2, 
provided  that  they  are  Canada  geese 


other  than  cackling  Canada  geese  for 
which  the  daily  liinit  is  1. 

Three  areas  in  the  Balance-of-the- 
Slate  Zone  are  restricted  in  the  hunting 
of  certain  geese: 

(1)  In  the  Counties  of  Del  Norte  and 
Humboldt,  there  will  be  no  open  season 
for  Canada  geese. 

(2)  In  the  Sacramento  Valley  Area,  the 
season  on  white- fronted  geese  and 
cackling  Canada  geese  must  end  on  or 
before  November  30,  and,  except  in  the 
Western  Canada  Goose  Hunt  Area,  there 
will  be  no  open  season  for  Canada 
geese. 

(3)  In  the  San  Joaquin  Valley  Area,  the 
hunting  season  for  Canada  geese  will 
close  no  later  than  November  23. 

Colorado:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Idaho: 

Northern  Unit  -  The  daily  bag  liinit  is 
4  geese,  including  4  dark  geese, 
including  not  more  than  2  white- fronted 
geese,  and  3  Ught  geese. 

Southwest  Unit  -  The  daily  bag  Umit 
on  dark  geese  is  4,  including  not  more 
than  2  white- fronted  geese. 

Southeastern  Unit  -  The  daily  bag 
limit  is  3  geese,  including  not  more  than 
2  white- fronted  geese. 

Montana: 

West  of  Divide  Zone  -  The  daily  bag 
limit  on  dark  geese  is  4,  including  not 
more  than  2  white-fronted  geese. 

Nevada: 

Clark  County  Zone  -  The  daily  bag 
limit  of  dark  geese  is  2  geese. 

New  Mexico:  The  daily  bag  limit  for 
dark  geese  is  2  geese. 

Oregon:  Except  as  subsequently 
noted,  the  dark  goose  limit  is  4, 
including  not  more  than  2  white-fronted 
geese  and  1  cackling  Canada  goose. 

Harney,  Lake,  Klamath,  and  Malheur 
Counties  Zone  -  The  season  length  may 
be  100  days.  White-fronted  geese  may 
not  be  taken  before  October  17  during 
the  regular  goose  season. 

Western  Zone  -  In  the  Special  Canada 
Goose  Management  Area,  except  for 
designated  areas,  there  shall  be  no  open 
season  on  Canada  geese.  In  the 
designated  areas,  individual  quotas 
shall  be  established  which  collectively 
shall  not  exceed  210  dusky  Canada 
geese.  See  section  on  quota  zones.  In 
those  designated  areas,  the  daily  bag 
limit  of  dark  geese  is  3,  including  not 
more  than  2  white-fronted  geese  and  1 
cackling  Canada  goose. 

Utah:  The  daily  bag  limit  for  dark 
geese  is  2  geese. 

Washington:  The  daily  bag  limit  is  4 
geese,  including  4  dark  geese,  but  not 
more  than  2  white- frt>nled  geese,  and  3 
light  geese. 

West  Zone  -  In  the  Lower  Columbia 
River  Special  Goose  Management  Area, 


except  for  designated  areas,  there  shall 
be  no  open  season  on  Canada  geese.  In 
the  designated  areas,  individual  quotas 
sliall  be  established  which  collectively 
shall  not  exceed  90  dusky  Canada  geese. 
See  section  on  quota  zones. 

Wyoming:  hi  Lincoln.  Sweetwater, 
and  Sublette  Counties,  the  combined 
special  September  Canada  goose  seasons 
and  the  regular  goose  season  shall  not 
exceed  100  days. 

Quota  Zones:  Seasons  on  Canada 
geese  must  end  upon  attainment  of 
individual  quotas  of  dusky  Canada 
geese  allotted  to  the  designated  areas  of 
Oegon  and  Washington.  Hunting  of 
Canada  geese  in  those  designated  areas 
shall  only  be  by  hunters  possessing  a 
State-issued  permit  authorizing  them  to 
do  so.  In  a  Service-approved 
investigation,  the  State  must  obtain 
quantitative  information  on  hunter 
compliance  of  those  regulations  aimed 
at  reducing  the  take  of  dusky  Canada 
geese  and  eliminating  the  take  of 
Aleutian  Canada  geese.  The  daily  bag 
Umit  of  Canada  geese  may  not  include 
more  than  1  cackling  Canada  goose. 

Tundra  Swans 

In  Montana,  Nevada,  New  Jersey, 
North  Carolina,  North  Dakota,  South 
Dakota.  Utah,  and  Virginia,  an  open 
season  for  taking  a  limited  number  of 
tundra  swans  may  be  selected.  Permits 
will  be  issued  by  the  States  and  will 
authorize  each  permittee  to  take  no 
more  than  1  tundra  swan  per  season. 
The  States  must  obtain  harvest  and 
hunter  participation  data.  These  seasons 
will  be  subject  to  the  following 
conditions: 
In  the  Atlantic  Flvway 
— The  season  will  be  experimental. 
— The  season  may  be  90  days,  must 
occur  during  the  light  goose  season,  but 
may  not  extend  beyond  January  31. 

— In  New  Jersey,  no  more  than  200 
permits  may  be  issued. 

— In  Nortii  Carolina,  no  more  than 
6,000  permits  may  be  issued. 

— In  Virginia,  no  more  than  600 
permits  may  be  issued. 
In  the  Central  Flyway 
— The  season  may  be  107  davs  and 
must  occur  during  the  bght  goose 
season. 

— In  the  Central-Flyway  portion  of 
Montana,  no  more  than  500  jjermits  may 
be  issued. 

— In  North  Dakota,  no  more  than 
2,000  p>ennits  may  be  issued  during  the 
experimental  season. 

— In  South  Dakota,  no  more  than 
1 ,500  permits  may  be  issued  during  the 
experimental  season. 
In  the  Pacific  Flyway 
—Except  as  subsequently  noted,  a 
100-day  season  may  be  selected 


between  the  Saturday  nearest  October  1 
(October  1),  and  the  Sunday  nearest 
January  20  (January  22).  Seasons  may  be 
split  into  2  segments.  The  Stales  of 
Montana,  Nevada,  and  Utah  must 
implement  a  harvest-monitoring 
program  to  measure  the  extent  of 
accidental  harvest  of  trumpetw  swans. 

— In  Utah,  no  more  than  2,500  permits 
may  be  issued.  The  season  must  end  on 
or  before  December  15. 

— In  Nevada,  no  more  than  650 
permits  may  be  issued. 

— In  the  Pacific-Flyway  portion  of 
Montana,  no  more  than  500  permits  may 
be  issued. 

Area,  Unit  and  Zone  DescnptwDs 

Ducks  (Including  Mergansers)  and  Coots 

Atlantic  Flyway 

Cormecticut 

North  Zone:  That  portion  of  the  State 
north  of  1-95. 

South  Zone:  That  portion  of  the  State 
south  of  1-95. 
Maine 

North  Zone:  Game  Management  Zones 
1  through  5. 

South  Zone:  Game  Management 
2^nes  6  through  8. 
Massachusetts 

Western  Zone:  That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 
10  to  U.S.  202,  south  on  U.S.  202  to  the 
Connecticut  border. 

Central  Zone:  TTiat  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  Une  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1 ,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U-S.  6, 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195,  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high-water 
mark,  of  the  Assonet  River  upstream  to 
the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St.-Elro  St. 
bridge  shall  be  in  the  Coastal  Zone. 

Coastal  Zone:  That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 
New  Hampshire 

Coastal  Zone:  That  portion  of  the 
State  east  of  a  line  extending  west  from 
Maine  border  in  Rollinsford  on  NH  4  to 
the  city  of  Dover,  south  to  NH  108. 
south  along  NH  108  through  Madbury. 
Durham,  and  Newmarket  to  NH  85  in 
Newfields,  south  to  NH  101  in  Exeter, 
east  to  NH  51  (Exeter-Hampton 
Expressway),  east  to  1-95  (New 
Hampshire  Turnpike)  in  Hampton,  and 
south  along  1-45  to  the  Massachusetts 
border. 
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Inland  Zone:  That  portion  of  the  State 
north  and  west  of  the  above  boundary. 

New  Jersey 

Coastal  Zone:  That  portion  of  the 
State  seaward  of  a  line  beginning  at  the 
New  York  border  in  Raritan  Bay  and 
extending  west  along  the  New  York 
border  to  NJ  440  at  Perth  Amboy:  west 
on  NJ  440  to  the  Garden  State  Parkway, 
south  on  the  Garden  State  Parkway  to 
the  shoreline  at  Cape  May  and 
continuing  to  the  Delaware  border  in 
Delaware  Bay. 

North  Zone:  That  portion  of  the  State 
west  of  the  Coastal  Zone  and  north  of 
a  line  extending  west  from  the  Garden 
State  Parkway  on  NJ  70  to  the  New 
lersey  Turnpike,  north  on  the  turnpike 
to  US.  206.  north  on  US  206  to  US 
1  at  Trenton,  west  on  US  1  to  the 
Pennsylvania  border  in  the  Delaware 
River. 

South  Zone:  That  portion  of  the  State 
not  within  the  North  Zone  or  the  Coastal 
Zone 

New  York 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9.  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay.  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4.  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County.  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95.  and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
1-81,  and  south  along  I-«l  to  the 
Pennsylvania  border. 

Northeastern  Zone:  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81.  south  along  I-fll  to  NY  49. 
east  along  NY  49  to  NY  365.  east  along 
NV  365  to  NY  28.  east  along  NY  28  to 
NY  29.  east  along  NY  29  to  1-87.  north 
along  1-87  to  U.S.  9  (at  Exit  20).  north 
along  US.  9  to  NY  149,  east  along  NY 
149  to  U.S.  4.  north  along  U.S.  4  to  the 
Vermont  border,  exclusive  of  the  Lake 
Champlain  Zone. 

Southeastern  Zone:  The  remaining 
portion  of  New  York. 

Pennsylvania 

Lake  Erie  Zone:  The  Lake  Erie  waters 
of  Pennsylvania  and  a  shoreline  margin 
along  Lake  Erie  from  New  York  on  the 
east  to  Ohio  on  the  west  extending  150 
yards  inland,  but  including  all  of 
Presque  Isle  Peninsula. 

Northwest  Zone:  The  area  boimded  on 
the  north  by  the  Lake  Erie  Zone  and 


including  all  of  Erie  and  Crawford 
Counties  and  those  portions  of  Mercer 
and  Venango  Counties  north  of  1-80. 

North  2Lone:  That  portion  of  the  State 
east  of  the  Northwest  Zone  and  north  of 
a  line  extending  east  on  1-80  to  LIS. 
220.  Route  220  to  1-180. 1-180  to  1-80, 
and  1-80  to  the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Pennsylvania 

Vermont 

Lake  Champlain  Zone;  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
north  and  west  of  the  line  extending 
from  the  New  York  border  along  U.S.  4 
to  VT  22A  at  Fair  Haven;  VT  22A  to  US 
7  at  Vergennes;  U.S.  7  to  the  Canadian 
border. 

Interior  Zone:  The  remaining  portion 
of  Vermont. 

West  Virginia 

Zone  1  :  That  portion  outside  the 
boundaries  in  Zone  2. 

Zone  2  (.-MU^gheny  Mountain  Upland): 
That  area  bounded  by  a  line  extending 
south  along  U.S.  220  through  Keyser  to 
U.S.  50;  U.S.  50  to  WV  93:  WV  93  south 
to  WV  42;  WV  42  south  to  Petersburg; 
WV  28  south  to  Minnehaha  Springs;  WV 
39  west  to  US  219;  U.S.  219  south  to 
I-*4;  1-64  west  to  U.S.  60;  U.S.  60  west 
to  U.S.  19;  U.S.  19  north  to  1-79. 1-79 
north  to  US  48;  U.S.  48  east  to  the 
Mar>land  border;  and  along  the  border 
to  the  point  of  beginning. 

Mississippi  Flyway 

Alabama 

South  Zone:  Mobile  and  Baldwin 
Counties. 

North  Zone:  The  remainder  of 
Alabama. 

Illinois 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Iowa  border  along  Illinois  Highway  92 
to  Interstate  Highway  280.  east  along  I- 
280  to  1-80.  then  east  along  1-80  to  the 
Indiana  border. 

Central  Zone:  That  portion  of  the 
State  between  the  North  and  South  Zone 
boundaries. 

South  Zone:  That  portion  of  the  State 
south  of  a  line  extending  east  from  the 
Missouri  border  along  the  Modoc  Ferry 
route  to  Randolph  County  Highway  12, 
north  along  County  12  to  Illinois 
Highway  3.  north  along  Illinois  3  to 
Illinois  159.  north  along  Illinois  159  to 
Illinois  161.  east  along  Illinois  161  to 
Illinois  4.  north  along  Illinois  4  to 
Interstate  Highway  70.  then  east  along  I- 
70  to  the  Indiana  border. 

Indiana 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Highway  31.  north  along  U.S.  31  to 
U.S.  24.  east  along  U.S.  24  to 


Huntington,  then  southeast  along  U.S. 
224  to  the  Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  56.  east  along 
State  56  to  Vevay.  east  and  north  on 
State  156  along  the  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Highway  50.  then  northeast  along  U.S. 
50  to  the  Ohio  border. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries. 

Southern  Illinois  Quota  Zone: 
Alexander.  Jackson.  Union,  and 
Williamson  Counties. 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37.  southeast  along  State  37 
to  U.S.  Highway  59.  south  along  U.S.  59 
to  Interstate  Highway  80.  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Kentucky 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  north  from  the 
Termessee  border  along  Interstate 
Highway  65  to  Bowling  Green, 
northwest  along  the  Green  River 
Parkway  to  Owensboro,  southwest  along 
U.S.  Bypass  60  to  U.S.  Highway  231. 
then  north  along  U.S.  231  to  the  Indiana 
border. 

East  Zone:  The  remainder  of 
Kentucky. 

Louisiana 

West  Zone:  That  portion  of  the  State 
west  of  a  line  extending  south  from  the 
Arkansas  border  along  Louisiana 
Highway  3  to  Bossier  City,  east  along 
Interstate  Highway  20  to  Minden,  south 
along  Louisiana  7  to  Ringgold,  east 
along  Louisiana  4  to  Jonesboro,  south 
along  U.S.  Highway  167  to  Lafayette, 
southeast  along  U.S.  90  to  Houma.  then 
south  along  the  Houma  Navigation 
Channel  to  the  Gulf  of  Mexico  through 
Cat  Island  Pass. 

East  Zone:  The  remainder  of 
Louisiana. 

Catahoula  Lake  Area:  All  of  Catahoula 
Lake,  including  those  portions  known 
locally  as  Round  Prairie,  Catfish  Prairie, 
and  Frazier's  Arm.  See  State  regulations 
for  additional  information. 

Michigan 

North  Zone:  The  Upper  Peninsula. 

South  Zone:  That  portion  of  the  State 
south  of  a  line  beginning  at  the 
Wisconsin  border  in  Lake  Michigan  due 
west  of  the  mouth  of  Stony  Creek  in 
Oceana  County;  then  due  east  to.  and 
east  and  south  along  the  south  shore  of, 


Stony  Creek  to  Webster  Road,  east  and 
south  on  Webster  Road  to  Stony  Lake 
Road,  east  on  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east  on 
Michigan  20  to  U.S.  Highway  lOB.R.  in 
the  city  of  Midland,  east  on  U.S.  lOB.R. 
to  U.S.  10.  east  on  U.S.  10  and  Michigan 
25  to  the  Saginaw  River,  downstream 
along  the  thread  of  the  Saginaw  River  to 
Saginaw  Bay.  then  on  a  northeasterly 
line,  passing  one-half  mile  north  of  the 
Corps  of  Engineers  confined  disposal 
island  offshore  of  the  Cam  Power  Plant. 
to  a  point  one  mile  north  of  the  Charity 
islands,  then  continuing  northeasterly  to 
the  Ontario  border  in  Lake  Huron. 

Middle  Zone:  The  remainder  of 
Michigan. 

Missouri 

North  Zone:  That  portion  of  Missouri 
north  of  a  line  running  west  from  the 
Illinois  border  along  Interstate  Highway 
70  to  U.S.  Highway  54,  south  along  U.S. 
54  to  U.S.  50.  then  west  along  U.S.  50 
to  the  Kansas  border. 

South  Zone:  That  portion  of  Missouri 
south  of  a  line  running  west  from  the 
Illinois  border  along  Missouri  Highway 
34  to  Interstate  Highway  55;  south  along 
1-55  to  U.S.  Highway  62,  west  along 
U.S.  62  to  Missouri  53.  north  along 
Missouri  53  to  Missouri  51.  north  along 
Missouri  51  to  U.S.  60,  west  along  U.S. 
60  to  Missouri  21.  north  along  Missouri 
21  to  Missouri  72,  west  along  Missouri 
72  to  Missouri  32,  west  along  Missouri 
32  to  U.S.  65,  north  along  U.S.  65  to 
U.S.  54,  west  along  U.S.  54  to  Missouri 
32,  south  along  Missouri  32  to  Missouri 
97,  south  along  Missouri  97  to  Dade 
County  NN,  west  along  Dade  County  NN 
to  Missouri  37.  west  along  Missouri  37 
to  Jasper  County  N.  west  along  Jasper 
County  N  to  Jasper  County  M.  west 
along  jasper  County  M  to  the  Kansas 
border. 

Middle  Zone:  The  remainder  of 
Missouri. 

Ohio 

North  Zone:  The  Counties  of  Darke, 
Miami,  Clark,  Champaign.  Union. 
Delaware,  Licking  (excluding  the 
Buckeye  Lake  Area).  Muskingum, 
Guernsey.  Harrison  and  Jefferson  and  all 
counties  north  thereof. 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as  Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  and  on 
the  south  by  U.S.  Highway  322. 

Ohio  River  Zone:  The  Counties  of 
Hamilton,  Clermont,  Brown,  Adams, 
Scioto.  Lawrence,  Gallia  and  Meigs. 

South  Zone:  That  portion  of  the  State 
between  the  North  and  Ohio  River  Zone 
boundaries,  including  the  Buckeye  Lake 
Area  in  Licking  County  bounded  on  the 
west  by  State  Highway  37.  on  the  north 


by  U.S.  Highway  40,  and  on  the  east  by 
State  13. 

Tennessee 

Reelfoot  Zone:  All  or  portions  of  Lake 
and  Obion  Counties. 

State  Zone:  The  remainder  of 
Tennessee. 

Wisconsin 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  northerly  from 
the  Minnesota  border  along  the  center 
line  of  the  Chippewa  River  to  State 
Highway  35,  east  along  State  35  to  State 
25,  north  along  State  25  to  U.S.  Highway 
10,  east  along  U.S.  10  to  its  junction 
with  the  Manitowoc  Harbor  in  the  city 
of  Manitowoc,  then  easterly  to  the 
eastern  State  boundary  in  Lake 
Michigan. 

South  Zone:  The  remainder  of 
Wisconsin. 

Central  Flyway 

Kansas 

High  Plains:  That  area  west  of  U.S. 
283. 

Low  Plains:  That  area  east  of  U.S.  283. 

Montana  (Central  Flyway  Portion) 

Zone  1:  The  Counties  of  Blaine, 
Carbon.  Daniels.  Fergus.  Garfield, 
Golden  Valley.  Judith  Basin.  McCone. 
Musselshell,  Petroleum,  Phillips. 
Richland,  Roosevelt,  Sheridan. 
Stillwater,  Sweetgrass,  Valley. 
Wheatland,  and  Yellowstone. 

Zone  2:  The  Counties  of  Big  Horn. 
Carter,  Custer.  Dawson.  Fallon.  Powder 
River.  Prairie.  Rosebud,  Treasure,  and 
Wibaux. 

Nebraska 

High  Plains:  West  of  Highways  US 
183  and  U.S.  20  from  the  northern  State 
line  to  Ainsworth,  NE  7  and  NE  91  to 
Dunning,  NE  2  to  Mema,  NE  92  to 
Arnold.  NE  40  and  NE  47  through 
Gothenburg  to  NE  23.  NE  23  to  Elwood, 
and  U.S.  283  to  the  southern  .State  line 

Low  Plains:  East  of  the  High  Plains 
boundary. 

Zone  1:  Those  portions  of  Burt, 
Dakota,  and  Thurston  Counties  north 
and  east  of  a  line  starting  on  NE  51  on 
the  Iowa  border  to  U.S.  75.  north  on 
U.S.  75  to  U.S.  20,  west  on  U.S.  20  to 
NE  12;  west  on  NE  12  to  the  Boyd 
County  hne;  to  include  those  portions  of 
Cedar.  Dakota.  Dixon,  and  Knox 
Counties  north  of  NE  12;  all  of  Boyd 
County;  Keya  Paha  County  east  of  U.S. 
183.  Where  the  Niobrara  River  forms  the 
southern  boundary  of  Keya  Paha  and 
Boyd  Counties,  both  banks  of  the  river 
shall  be  included  in  Zone  1. 

Zone  2:  The  area  bounded  by 
designated  highways  and  political 
boundaries  starting  on  NE  2  at  the  State 
line  near  Nebraska  City;  west  to  U.S.  75; 
north  to  U.S.  34;  west  to  NE  63;  north 
and  west  to  U.S.  77;  north  to  NE  92; 


west  to  U.S.  81;  south  to  NE  66;  west  to 
NE  14;  south  to  U.S.  34;  west  to  NE  2; 
south  to  1-60;  west  to  U.S.  34;  west  to 
U.S.  136:  east  on  U.S.  136  to  NE  10; 
south  to  the  State  Une;  west  to  US  283; 
north  to  NE  23;  west  to  NE  47;  north  to 
U.S.  30;  east  to  NE  14;  north  to  NE  52; 
northwesterly  to  NE  91;  west  to  U.S. 
281.  north  to  NE  91  in  Wheeler  County: 
west  to  U.S.  183;  north  to  northerly 
boundary  of  Loup  County;  east  along  the 
north  boundaries  of  Loup,  Garfield,  and 
Wheeler  Counties:  south  along  the  east 
Wheeler  County  line  to  NT  70.  east  on 
NE  70  from  Wheeler  County  to  NE  14; 
south  to  NE  39;  southeast  to  NE  22;  east 
to  U.S.  81;  southeast  to  US.  30:  east  to 
the  State  line;  and  south  and  west  along 
the  State  line  to  the  point  of  beginning. 

Zone  3:  The  area,  excluding  Zone  1. 
north  of  Zone  2. 

Zone  4:  The  area  south  of  Zone  2 

New  Mexico  (Central  Flyway  Portion) 

North  Zone:  The  Central-FlyHvay 
portion  of  New  Mexico  north  of  I— 10 
and  U.S.  54. 

South  Zone:  The  remainder  of  the 
Central-Flyway  portion  of  New  Mexico. 

North  Dakota 

High  Plains:  That  portion  of  North 
Dakota  west  of  a  line  extending  north 
from  the  South  Dakota  border  on  US.  83 
and  1-94  to  ND  41 .  north  to  ND  53.  west 
to  U.S.  83.  north  to  NT)  23,  west  to  ND 
8.  north  to  U.S.  2.  west  to  US  85.  north 
to  the  Canadian  border. 

Low  Plains:  The  remainder  of  North 
Dakota. 

Oklahoma 

High  Plains:  Beaver.  Cimarron,  and 
Texas  Counties. 

Low  Plains 

Zone  1:  That  portion  of  northuesfem 
Oklahoma,  except  the  Panhandle, 
bounded  by  the  following  highwavs: 
starting  at  the  Texas  border,  OK  33  to 
OK  47,  OK  47  to  US.  183,  U.S.  183  to 
I-^O.  1^0  to  U  S.  177,  U.S.  177  to  OK 

33.  OK  33  to  1-35. 1-35  to  US  60.  US 
60  to  U.S.  64,  U.S.  64  to  OK  132,  and 
OK  132  to  the  Kansas  border. 

Zone  2:  The  remainder  of  the  Low 
Plains  portion  of  Oklahoma. 

South  Dakota 

High  Plains:  West  of  highways  and 
political  boundaries  starting  at  the  State 
line  north  of  Herreid;  U.S.  83  and  U.S. 
14  to  Blunt,  Blunt-Canning  Road  to  SD 

34.  a  line  across  the  Missouri  River  to 
the  northwestern  comer  of  the  Lower 
Brule  Indian  Reservation,  the 
Reservation  Boundary  and  Lyman 
County  Road  through  Presho  to  1-90, 
and  U.S.  183  to  the  southern  State  line. 

Low  Plains 

North  Zone:  That  portion  of 
northeastern  South  Dakota  bounded  by 
the  following  highways:  starting  at  the 
North  Dakota  border,  U.S.  83  south  to 
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U.S.  212.  U.S.  212  «ast  to  1-29. 1-29 
north  to  SD  15.  SD  15  east  to  Hartford 
Beach,  due  east  of  Hartford  Beach  to  the 
Minnesota  border. 

South  Zone:  Charles  Mix  County 
south  of  SD  44  to  the  Douglas  County 
line,  south  on  SD  50  to  Geddes,  East  on 
Geddes  Highway  to  U.S.  281,  south  on 
U.S.  281  and  U.S.  18  to  SD  50.  south 
and  east  on  SD  50  to  the  Bon  Homme 
Cx)unty  line,  the  Counties  of  Bon 
Homme,  Yankton,  and  Clay  south  of  SD 
50.  and  Union  County  south  and  west 
of  SD  50  and  1-29. 

Middle  Zone:  The  remainder  of  the 
Low  Plains  portion  of  South  Dakota. 

Texas 

High  Plains;  West  of  highways  US 
183  from  the  northern  State  line  to 
Vernon,  U.S.  283  to  Albany,  TX  6  and 
TX  351  to  Abilene,  U.S.  277  to  Del  Rio. 
and  the  Del  Rio  International  Toll 
Bridge  access  road. 

Low  Plains:  The  remainder  of  Texas. 

Pacific  Flyway 

Arizona — Game  Management  Units 
(GMU)  as  follows: 

South  Zone:  Those  portions  of  GMUs 
6  and  8  in  Yavapai  County,  and  GMUs 
11,  12B,  138,  and  14-45. 

North  Zone:  GMUs  1-5.  those 
portions  of  GMUs  6  and  8  within 
Coconino  County,  and  GMUs  7.9,  10. 
12A,and  13A. 

California 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
beginning  at  the  Oregon  border:  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10:  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Summit; 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  US 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Ric:e  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Anny-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Btytbe-Brawley  paved  road  to  the 


Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones.  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
1 78  at  Walker  Pass;  east  on  CA  1 78  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Southern  San  Joaquin  Valley 
Temporary  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kern  County  north  of  the  Southern 
Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern.  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary  Zone. 

Idaho 

Zone  1:  Includes  all  lands  and  waters 
within  the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ID  39. 

Zone  2:  Includes  the  following 
counties  or  portions  of  counties:  Adams; 
Bear  Uike;  Benewah;  Bingham  within 
the  Blackfoot  Reservoir  drainage;  those 
portions  of  Blaine  west  of  ID  75,  south 
and  east  of  U.S.  93,  and  between  ID  75 
and  U.S.  93  north  of  U.S.  20  outside  the 
Silver  Creek  drainage;  Bonner; 
Bonneville;  Boundary;  Butte;  Camas; 
Caribou  except  the  Fort  Hall  Indian 
Reservation;  Cassia  within  the  Minidoka 
National  Wildlife  Refuge;  Clark; 
Clearwater;  Custer;  Elmore  within  the 
Camas  Creek  drainage;  Franklin; 
Fremont,  Idaho;  Jefferson;  Kootenai; 
Latah;  Lemhi;  Lewis;  Madison;  Nez 
Perce,  Oneida;  Power  within  the 
Minidoka  National  Wildlife  Refuge; 
Shoshone;  Teton;  and  Valley  Coimties. 

Zone  3:  Ada  includes  the  Counties  of; 
Blaine  between  ID  75  and  U.S.  93  south 
of  U.S.  20  and  that  additional  area 
between  ID  75  and  U.S.  93  north  of  U.S. 
20  within  the  Silver  Creek  drainage; 
Boise;  Canyon;  Cassia  except  that 
portion  within  the  Minidoka  National 
Wildlife  Refuge;  Elmore  except  the 
Camas  Creek  drainage;  Gem;  Gooding; 
Jerome;  Lincoln;  Minidoka:  Owyhee; 
Payette;  Power  west  of  ID  37  and  ID  39 
except  that  portion  within  the  Minidoka 


National  Wildlife  Refuge;  Twin  Falls; 
and  Washington  Counties. 

Nevada 

Clark  County  Zone:  All  of  Clark 
County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

Oregon 

Zone  1:  Statewide,  except  Deschutes, 
Klamath,  and  Lake  Counties. 

Columbia  Basin  Mallard  Management 
Unit:  Gilham,  Morrow,  and  Umatilla 
Counties. 

Zone  2:  Deschutes.  Klamath,  and  Lake 
Counties. 

Utah 

Zone  1:  All  of  Box  Elder,  Cache, 
Davis,  Morgan,  Rich,  Salt  Lake,  Summit, 
Utah.  Wasatch,  and  Weber  Counties  and 
that  part  of  Toole  County  north  of  1-80. 

Zone  2:  The  remainder  of  Utah. 

Washington 

East  Zone:  All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  in  Klickitat  County. 

Columbia  Basin  Mallard  Management 
Unit:  Same  as  East  Zone. 

West  Zone;  All  areas  to  the  west  of  the 
East  Zone. 

Geese 

Atlantic  Flyway 

Connecticut 

Same  zones  as  for  ducks. 

Georgia 

Special  Area  for  Canada  Geese:  The 
Counties  of  Baldwin,  Hancock,  Harris, 
Jones.  McDufRe,  Meriwether,  Monroe, 
Richmond,  Upson,  Warren,  and  all 
Counties  north  thereof;  and  Decatur  and 
Seminole  Counties  and  all  of  Lake 
Seminole  within  the  State  of  Georgia. 

Massachusetts 

Same  zones  as  for  ducks. 

New  Hampshire 

Same  zones  as  for  ducks. 

New  Jersey 

Special  Area  for  Canada  Geese:  That 
portion  of  the  State  within  a  continuous 
line  that  runs  east  along  the  New  York 
State  boundary  line  to  the  Hudson 
River;  then  south  along  the  New  York 
State  boundary  to  its  intersection  with 
Route  440  at  Perth  Amboy;  then  west  on 
Route  440  to  its  intersection  with  Route 
287;  then  west  along  Route  287  to  its 
intersection  with  Route  206  in 
Bedminster  (Exit  18);  then  north  along 
Route  206  to  its  intersection  with  the 
Pennsylvania  State  boundary;  then 
north  along  the  Pennsylvania  boundary 
in  the  Delaware  River  to  its  intersection 
with  the  New  York  State  boundary. 

New  York 

Same  zones  as  for  ducks. 

North  Carolina 

Canada  Geese 

East  Zone:  That  portion  of  North 
Carolina  east  of  1-95. 


West  Zone:  That  portion  of  North 
Carolina  west  of  1-95. 

Pennsylvania 

Erie.  Mercer,  and  Butler  Counties:  All 
of  Erie,  Mercer,  and  Butler  Counties. 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Ohio  border  along  1-80  to  US.  220,  U.S. 
220  to  1-180, 1-180  to  1-80,  and  1-80  to 
the  Delaware  River. 

South  Zone:  The  remaining  portion  of 
Pennsylvania. 

Susquehanna/Juniata — See  State 
regulations  for  detailed  description. 

South  Carolina 

Canada  Goose  Area;  The  Central 
Piedmont.  Western  Piedmont,  and 
Mountain  Hunt  Units.  These  designated 
areas  include:  Abbeville,  Anderson, 
Cherokee,  Chester,  Edgefield,  Fairfield, 
Greenville,  Greenwood,  Kershaw, 
Lancaster,  Laurens,  Lexington, 
McCormick,  Newberry,  Oconee, 
Pickens,  Saluda.  Spartanburg.  Union. 
and  York  Counties. 

Virginia 

Back  Bay  Area 

Defined  for  Canada  geese  as  those 
portions  of  the  cities  of  Virginia  Beach 
and  Chesapeake  east  of  U.S.  17  and  I- 
64. 

Defined  for  white  geese  as  the  waters 
of  Back  Bay  and  its  tributaries  and  the 
marshes  adjacent  thereto,  and  on  the 
land  and  marshes  between  Back  Bay 
and  the  Atlantic  Ocean  from  Sandbridge 
to  the  North  Carolina  line,  and  on  and 
along  the  shore  of  North  Landing  River 
and  the  marshes  adjacent  thereto,  and 
on  and  along  the  shores  of  Binson  Inlet 
Lake  (formerly  known  as  Lake 
Tecumseh)  and  Red  Wing  Lake  and  the 
marshes  adjacent  thereto. 

West  Virginia 

Same  zones  as  for  ducks. 

Mississippi  Flyway 

Alabama 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone:  That  portion  of  Morgan 
County  east  of  U.S.  Highway  31,  north 
of  State  Highway  36.  and  west  of  U.S. 
231;  that  portion  of  Limestone  County 
south  of  U.S.  72;  and  that  portion  of 
Madison  County  south  of  Swancott 
Road  and  west  of  Triana  Road. 

Arkansas 

East  Zone:  Arkansas.  Ashley,  Chicot. 
Clay,  Craighead,  Crittenden,  Cross. 
Desha,  Drew,  Greene,  Independence, 
Jackson,  Jefferson,  Lawrence,  Lee. 
Lincoln,  Lonoke,  Mississippi,  Monroe, 
Phillips,  Poinsett,  Prairie,  Pulaski. 
Randolph,  St.  Francis,  White,  and 
Woodruff  Counties. 

West  Zone:  Baxter,  Benton,  Boone. 
Carroll,  Cleburne,  Conway,  Crawford, 
Faulkner,  Fr2mklin,  Fulton,  Izard. 


Johnson,  Madison,  Marion.  Newton, 
Pope,  Searcy,  Sharp,  Stone,  Van  Buren, 
and  Washington  Counties,  and  those 
portions  of  Logan,  Perry,  Sebastian,  and 
Yell  Counties  lying  north  of  a  line 
extending  east  from  the  Oklahoma 
.  border  along  State  Highway  10  to  Perry, 
south  on  State  9  to  State  60,  then  east 
on  State  60  to  the  Faulkner  County  line. 
Illinois 

North  Goose  Zone;  Same  as  for  ducks. 
Northern  Illinois  Quota  Zone;  The 
Counties  of  McHenry,  Lake,  Kane.  DuPage. 
and  those  pwrtions  of  LaSalle  and  Will 
Counties  north  of  Interstate  Highway  80 

Central  Goose  Zone:  That  portion  of 
the  State  between  the  North  and  South 
Goose  Zone  boundaries. 

Central  Illinois  Quota  Zone;  The  Counties 
of  Grundy,  Woodford.  Peoria,  Knox,  Fulton, 
Tazewell,  Mason,  Cass,  Morgan,  Pike, 
Calhoun,  and  Jersey,  and  those  portions  of 
LaSalle  and  Will  Counties  south  of  Interstate 
Highway  80. 

South  Goose  Zone;  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Missouri  border  along  the  Modoc 
Ferry  route  to  Randolph  County 
Highway  12,  north  along  County  12  to 
Illinois  Highway  3,  north  along  Illinois 
3  to  Illinois  159,  north  along  Illinois  159 
to  Illinois  161.  east  along  Illinois  161  to 
Illinois  4,  north  along  Illinois  4  to 
Interstate  Highway  70,  east  along  1-70  to 
the  Bond  County  line,  north  and  east 
along  the  Bond  County  line  to  Favette 
County,  north  and  east  along  the  Fayette 
County  line  to  Effingham  County,  east 
and  south  along  the  Effingham  County 
line  to  1-70.  then  east  along  1-70  to  the 
Indiana  border. 

Southern  Illinois  Quota  Zone:  Alexander. 
Jackson,  Union,  and  Williamson  Counties 

Rend  Lake  Quota  Zone:  Franklin  and 
Jefferson  Counties. 
Indiana 

Same  zones  as  for  ducks,  but  in 
addition: 

SJBP  Zone;  Jasper,  LaGrange.  Lake, 
LaPorte,  Newton,  Porter,  Pulaski.  Starke, 
and  Steuben  Counties. 
Iowa 

Same  zones  as  for  ducks. 
Kentucky 

Western  Zone:  That  portion  of  the 
state  west  of  a  line  beginning  at  the 
Tennessee  border  at  Fulton  and 
extending  north  along  the  Purchase 
Parkway  to  Interstate  Highway  24.  east 
along  1-24  to  U.S.  Highway  641,  north 
along  U.S.  641  to  U.S.  60,  northeast 
along  U.S.  60  to  the  Henderson  County 
line,  then  south,  east,  and  northerly 
along  the  Henderson  County  line  to  the 
Indiana  border. 

Ballard  Reporting  Area:  That  area 
encompassed  by  a  fine  beginning  at  the 
northwest  city  limits  of  Wickliffe  in 
Ballard  County  and  extending  westward 
to  the  middle  of  the  Mississippi  River, 


north  along  the  Mississippi  River  and 
along  the  low-water  mark  of  the  Ohio 
River  on  the  Illinois  shore  to  the 
Ballard-McCracken  County  line,  south 
along  the  county  fine  to  Kentucky 
Highway  358.  south  along  Kentucky  358 
to  U.S.  Highway  60  at  LaCenter;  then 
southwest  along  U.S.  60  to  the  northeast 
city  hmits  of  Wickliffe. 

Henderson-Union  Reporting  Area; 
Henderson  County  and  that  portion  of 
Union  County  within  the  Western  Zone. 

Pennyroyal/Coalfiel  i  Zone;  That 
portion  of  the  state  between  the  Western 
Zone  and  a  line  described  as  follows 
From  the  Indiana  border  south  along 
U.S.  Highway  231  to  the  Green  River 
Parkway,  southeast  along  the  Green 
River  Parkway  to  Interstate  Highway  65, 
then  south  along  1-65  to  the  Tennessee 
border. 
Louisiana 

Same  zones  as  for  ducks,  but  in 
addition: 

Southwest  Zone:  That  portion  of  the 
State  encompassed  by  a  line  extending 
east  from  the  Texas  border  along 
Louisiana  Highway  12  to  Ragley,  east 
along  U.S.  Highway  190  to  InterstatP 
Highway  49  near  Opelousas,  south 
along  1-49  to  U.S.  167  near  Lafayette, 
south  along  U.S.  167  to  Louisiana  82  at 
Abbeville,  south  and  west  along 
Louisiana  82  to  the  Intercoastal 
Waterway  at  Forked  Island,  westerly 
along  the  Intercoastal  Waterway  to  the 
Calcasieu  Ship  Charuiel,  south  along  the 
west  side  of  the  Calcasieu  Ship  Channel 
to  Louisiana  82  at  Cameron,  westerly 
along  Louisiana  82  to  the  Texas  border. 
All  open  waters  of  Lake  Arthur  and  the 
Mermentau  River  from  the  Louisiana  14 
bridge  southward  are  closed 
Michigan 

Same  zones  as  for  ducks,  but  in 
addition; 
.South  Zone 

Tuscola/Huron  Goose  Management 
Unit  (GMU):  Those  portions  of  Tuscola 
and  Huron  Counties  bounded  on  the 
south  by  Michigan  Highway  138  and 
Bay  City  Road,  on  the  east  by  CohvpuH 
and  Bayport  Roads,  on  the  north  bv 
Kilmanagh  Road  and  a  line  extending 
directly  west  off  the  end  of  Kilmanaph 
Road  into  Saginaw  Bay  to  the  west 
boundary,  and  on  the  west  by  the 
Tuscola-Bay  County  line  and  a  line 
extending  directly  north  off  the  end  (if 
the  Tuscola-Bay  County  line  into 
.Saginaw  Bay  to  the  north  boundary 
Allegan  County  GMU;  That  area 
encompassed  by  a  line  beginning  at  the 
junction  of  136th  Avenue  and  Interstate 
Highway  196  in  Lake  Town  "^ownship 
and  extending  easterly  along  136th 
Avenue  to  Michigan  Highway  40, 
southerly  along  Michigan  40  through 
the  city  of  Allegan  to  108th  Avenue  in 
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Trowbridge  Township,  westerly  along 
108th  Avenue  to  46th  Street,  northerly 
1/2  mile  along  46th  Street  to  109th 
Avenue,  westerly  along  109th  Avenue  to 
1-196  in  Casco  Township,  then 
northerly  along  1-196  to  the  point  of 
beginning. 

Saginaw  County  GMU:  That  portion 
of  Saginaw  County  bounded  by 
Michigan  Highway  46  on  the  north: 
Michigan  52  on  the  west;  Michigan  57 
on  the  south:  an4  Michigan  13  on  the 
east. 

Muskegon  Wastewater  GMU:  That 
portion  of  Muskegon  County  within  the 
boundaries  of  the  Muskegon  County 
wastewater  system,  east  of  the 
Muskegon  State  Game  Area,  in  sections 
5.  6.  7.  8. 17.  18.  19.  20.  29.  30.  and  32. 
TION  R14VV.  and  sections  1.  2.  10. 11. 
12.  13. 14.  24,  and  25,  TlON  R15W.  as 
posted. 

Special  Canada  Goose  Seasons 

Michigan 

Upper  Peninsula  Zone — That  portion 
of  the  Upper  Peninsula  outside  the 
AuTrain  Basin  Waterfowl  Project  in 
Alger  County  (described  below)  and  east 
of  a  line  described  as  follows:  Begi ruling 
at  the  point  where  the  meridian  line 
87'30'  intersects  the  United  States- 
Canada  border,  then  south  along  the 
87*30'  meridian  line  to  the  47'00' 
parallel,  west  along  the  47"00'  parallel  to 
a  point  directly  north  of  County  Road 
550  in  the  village  of  Big  Bay  in 
Marquette  County,  southerly  along  this 
line  and  County  550  through  Big  Bay  to 
County  510.  southerly  along  County  510 
to  Michigan  Highway  28/U  S  Highway 
41.  westerly  along  M-28/U.S.  41  to  M- 
35.  southerly  along  M-35  to  the  Deha 
County  line,  westerly  and  southerly 
along  the  Deha  County  line  to  the  Lake 
Michigan  shoreline,  then  southeasterly 
along  the  Central-Eastern  time  zone 
boundary  to  the  Wisconsin  border  in 
Green  Bay.  The  AuTrain  Basin 
Waterfowl  Project  is  bounded  on  the 
north  by  M-94.  on  the  south  by  Trout" 
Lake  Road,  on  the  east  by  County  509 
(Rapid  River  Truck  Trail),  and  on-the 
west  by  M-67. 

NortLem  Lower  Peninsula  Zone — 
Bay.  Isabella.  Mecosta.  Midland, 
Newaygo,  and  Oceana  Counties  and  all 
counties  north  thereof. 

Southern  Lower  Peninsula  Zone — The 
remainder  of  the  Lower  Peninsula, 
excluding  Huron,  Saginaw,  and  Tuscola 
Counties. 

Southern  Michigan  GMU:  That 
portion  of  the  State,  including  the  Great 
Lakes  and  interconnecting  waterways 
and  excluding  the  Allegan  County 
GMU,  south  of  a  line  b^inning  at  the 
Ontario  border  at  the  Bluewater  Bridge 
in  the  city  of  Port  Huron  and  extending 
westerly  and  southerly  along  Interstate 


Highway  94  to  1-69,  westerly  along  1-69 
to  Michigan  Highway  21,  westerly  along 
Michigan  21  to  1-96,  northerly  along  1- 
96  to  1-196,  westerly  along  1-196  to 
Lake  Michigan  Drive  (M-45)  in  Grand 
Rapids,  westerly  along  Lake  Michigan 
Drive  to  the  Lake  Michigan  shore,  then 
directly  west  from  the  end  of  Lake 
Michigan  Drive  to  the  Wisconsin  border. 

Minnesota 

West  Zone:  That  portion  of  the  state 
encompassed  by  a  line  beginning  at  the 
junction  of  U.S.  Highway  71  and  the 
Iowa  border,  then  north  along  U.S.  71  to 
Interstate  Highway  94.  then  north  and 
west  along  1-94  to  the  North  Dakota 
border. 

West  Central  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  State  Trunk  Highway 
(STH)  29  and  U.S.  Highway  212  and 
extending  west  along  U.S.  212  to  U.S. 
59.  south  along  U.S.  59  to  STH  67,  west 
along  STH  67  to  U.S.  75,  north  along 
U.S.  75  to  County  State  Aid  Highway 
(CSAH)  30  in  Lac  qui  Parle  County,  west 
along  CSAH  30  to  County  Road  70  in 
Lac  qui  Parle  County,  west  along  County 
70  to  the  western  boundary  of  the  State, 
north  along  the  western  boundary  of  the 
State  to  a  point  due  south  of  the 
intersection  of  STH  7  and  CSAH  7  in 
Big  Stone  County,  and  continuing  due 
north  to  said  intersection,  then  north 
along  CSAH  7  to  CSAH  6  in  Big  Stone 
County,  east  along  CSAH  6  to  CSAH  21 
in  Big  Stone  County,  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  12.  east  along  U.S.  12  to  CSAH  17 
in  Swift  County,  south  along  CSAH  17 
to  CS,^H  9  in  Chippewa  County,  south 
along  CSAH  9  to  STH  40,  east  along 
STH  40  to  STH  29.  then  south  along 
STH  29  to  the  point  of  beginning. 

Lac  qui  Parle  Zone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  U.S.  Highway  212  and 
County  State  Aid  Highway  (CSAH)  27  in 
Lac  qui  Parle  County  and  extending 
north  along  CSAH  27  to  CSAH  20  in  Lac 
qui  Parle  County,  west  along  CSAH  20 
to  State  Trunk  Highway  (STH)  40.  north 
along  STH  40  to  STH  119.  north  along 
STH  119  to  CSAH  34  in  Lac  qui  Parle 
County,  west  along  CSAH  34  to  CSAH 
19  in  Lac  qui  Parle  County,  north  and 
whilst  along  CSAH  19  to  CSAH  38  in  Lac 
qui  Parle  County,  west  along  CSAH  38 
to  U.S.  75,  north  along  U.S.  75  to  STH 
7.  east  along  STH  7  to  CSAH  6  in  Swift 
County,  east  along  CSAH  6  to  County 
Road  65  in  Swift  County,  south  along 
County  65  to  Cx)unty  34  in  Chippewa 
County,  south  along  County  34  to  CSAH 
12  in  Chippewa  County,  east  along 
CSAH  12  to  CSAH  9  in  Chippewa 


County,  south  along  CSAH  9  to  STH  7, 
southeast  along  STH  7  to  Montevideo 
and  along  the  municipal  boundary  of 
Montevideo  to  U.S.  212;  then  west  along 
U.S.  212  to  the  point  of  beginning. 

Northwest  Zone:  That  portion  of  the 
state  encompassed  by  a  line  extending- 
east  from  the  North  Dakota  border  along 
U.S.  Highway  2  to  State  Trunk  Highway 
(STH)  32.  north  along  STH  32  to  STH 
92.  east  along  STH  92  to  County  State 
Aid  Highway  (CSAH)  2  in  Polk  County, 
north  along  CSAH  2  to  CSAH  27  in 
Permington  County,  north  along  CSAH 

27  to  STH  1.  east  along  STH  1  to  CSAH 

28  in  Permington  County,  north  along 
CSAH  28  to  CSAH  54  in  Marshall 
County,  north  along  CSAH  54  tc  CSAH 
9  in  Roseau  County,  north  along  CSAH 
9  to  STH  1 1 .  west  along  STH  1 1  to  STH 
310.  and  north  along  STH  310  to  the 
Manitoba  border. 

Southeast  Zone:  The  Counties  of 
Anoka,  Carver.  Chisago,  Dakota,  Dodge, 
Fillmore,  Freeborn,  Goodhue, 
Hennepin,  Houston,  Isanti,  Mower. 
Olmsted.  Ramsey.  Rice,  Scott,  Steele. 
Wabasha.  Washington,  and  Winona. 

Special  Canada  Goose  Seasons 

Fergus  Falls/Alexandria  Zone:  That 
area  encompassed  by  a  line  beginning  at 
the  intersection  of  State  Trunk  Highway 
(STH)  55  and  STH  28  and  extending 
east  along  STH  28  to  County  State  Aid 
Highway  (CSAH)  33  in  Pope  Countv, 
north  along  CSAH  33  to  CSAH  3  in' 
Douglas  County,  north  along  CSAH  3  to 
CSAH  69  in  Otter  Tail  County,  north 
along  CSAH  69  to  CSAH  46  in  Otter  Tail 
County,  east  along  CSAH  46  to  the 
eastern  boundary  of  Otter  Tail  County, 
north  along  the  east  boundary  of  Otter 
Tail  County  to  CSAH  40  in  Otter  Tail 
County,  west  along  CSAH  40  to  CSAH 
75  in  Otter  Tail  County,  north  along 
CSAH  75  to  STH  210,  west  along  STH 
210  to  STH  108.  north  along  STH  108 
to  CSAH  1  in  Otter  Tail  County,  west 
along  CSAH  1  to  CSAH  14  in  Otter  Tail 
County,  north  along  CSAH  14  to  CSAH 
44  in  Otter  Tail  County,  west  along 
CSAH  44  to  CSAH  35  in  Otter  Tail 
County,  north  along  CSAH  35-to  STH 
108.  west  along  STH  108  to  CSAH  19  in 
Wilkin  County,  south  along  CSAH  19  to 
STH  55.  then  southeast  along  STH  55  to 
the  point  of  beginning. 

Fergus  Falls/Benson  Zone:  That  area 
encompassed  by  a  line  beginning  on 
Slate  Trunk  Highway  (STH)  55  at  the 
Minnesota  border,  then  south  along  the 
Minnesota  border  to  a  point  due  south 
of  the  intersection  of  STH  7  and  County 
State  Aid  Highway  (CSAH)  7  in  Big 
Stone  County,  north  to  the  STH  7/CSAH 
7  intersection  and  continuing  north 
along  CSAH  7  to  CSAH  6  in  Big  Stone 
County,  east  along  CSAH  6  to  CSAH  21 


in  Big  Stone  Coimty.  south  along  CSAH 
21  to  CSAH  10  in  Big  Stone  County,  east 
along  CSAH  10  to  CSAH  22  in  Swift 
County,  east  along  CSAH  22  to  CSAH  5 
in  Swift  County,  south  along  CSAH  5  to 
U.S.  Highway  12,  east  along  U.S.  12  to 
CSAH  17  in  Swift  County,  south  along 
CSAH  17  to  the  Swift  County  border, 
east  along  the  south  border  of  Swift 
County  and  north  along  the  east  border 
of  Swift  County  to  the  south  border  of 
Pope  County,  east  along  the  south 
border  of  Pope  County  and  north  along 
the  east  border  of  Pope  County  to  STH 
28.  west  along  STH  28  to  CSAH  33  in 
Pope  County,  north  along  CSAH  33  to 
CSAH  3  in  Douglas  County,  north  along 
CSAH  3  to  CSAH  69  in  Otter  Tail 
County,  north  along  CSAH  69  to  CSAH 
46  in  Otter  Tail  County,  east  along 
CSAH  46  to  the  east  border  of  Otter  Tail 
County,  north  along  the  east  border  of 
Otter  Tail  County  to  CSAH  40  in  Otter 
Tail  County,  west  along  CSAH  40  to 
CSAH  75  in  Otter  Tail  County,  north 
along  CSAH  75  to  STH  210,  west  along 
STH  210  to  STH  108,  north  along  STH 
108  to  CSAH  1  in  Otter  Tail  County, 
west  along  CSAH  1  to  CSAH  14  in  Otter 
Tail  County,  north  along  CSAH  14  to 
CSAH  44  in  Otter  Tail  County,  west 
along  CSAH  44  to  CSAH  35  in  Otter  Tail 
County,  north  along  CSAH  35  to  STH 
108,  west  along  STH  108  to  CSAH  19  in 
Wilkin  County,  south  along  CSAH  19  to 
STH  55,  then  west  along  STH  55  to  the 
point  of  beginning. 

Southwest  Canada  Goose  Zone  -  All  of 
Blue  Earth.  Cottonwood,  Faribault. 
Jacksbn.  LeSueur.  Lincoln.  Lyon. 
Martin.  McLeod.  Murray.  Nicollet. 
Nobles.  Sibley.  Waseca,  and  Watonwan 
Counties;  that  portion  of  Brown  County 
lying  south  and  west  of  the  following 
described  line:  beginning  at  the  junction 
of  U.S.  Highway  14,  and  the  east  of 
Brown  County  line;  thence  west  on  U.S. 
Highway  14  to  Cobden;  thence  due  west 
one  mile  on  U.S.  Highway  14  and  the 
township  road  to  the  Brown  County 
line;  thence  due  west  12  miles  along  the 
county  line  to  the  west  BrowTi  County 
line;  that  portion  of  Renville  County 
east  of  State  Trunk  Highway  4  (STH); 
that  portion  of  Meeker  County  south  of 
US  Highway  12;  in  Scott  County,  the 
Townships  of  Belle  Plaine,  Blakeley, 
and  Helena,  including  the 
nmnicipalities  located  therein;  and  that 
portion  of  Carver  County  lying  west,  of 
the  following  described  line:  beginning 
at  the  northeast  comer  of  San  Francisco 
Township,  thence  west  along  the  San 
Francisco  Township  line  to  the  east 
boundary  of  Dahlgren  Township,  thence 
north  on  the  Dahlgren  Township  line  to 
U.S.  Highway  212.  thence  west  on  U.S. 
Highway  212  to  STH  284,  thence  north 


on  STH  284  to  County  State  Aid 
Highway  (CSAH)  10,  thence  north  and 
west  on  CSAH  10  to  CSAH  30,  thence 
north  and  west  on  CSAH  30  the  STH  25, 
thence  east  and  north  on  STH  25  to 
CSAH  10,  thence  north  on  CSAH  10  to 
the  Carver  County  line. 

Twin  Cities  Metro  Zone:  All  of 
Hennepin  and  Ramsey  Counties. 

In  Anoka  County;  the  municipalities 
of  Andover.  Anoka.  Blaine.  Centerville, 
Circle  Pines.  Columbia  Heights,  Coon 
Rapids.  Fridley.  Hilltop,  Lexington, 
Lino  Lakes,  Ramsey,  and  Spring  Lake 
Park;  that  portion  of  Columbus 
Township  lying  south  of  County  State 
Aid  Highway  (CSAH)  18;  and  all  of  the 
municipality  of  Ham  Lake  except  that 
portion  described  as  follows: 

Beginning  at  the  intersection  of  CSAH 
18  and  U.S.  Highway  65,  then  east  along 
CSAH  18  to  the  eastern  boundary  of 
Ham  Lake,  north  along  the  eastern 
boundary  of  Ham  Lake  to  the  north 
boundary  of  Ham  Lake,  west  along  the 
north  boundary  of  Ham  Lake  to  U.S.  65, 
and  south  along  U.S.  65  to  the  point  of 
beginning. 

In  Carver  County;  the  municipalities 
of  Carver,  Chanhassen,  Chaska,  and 
Victoria;  the  Townships  of  Chaska  and 
Laketown;  and  those  portions  of  the 
municipalities  of  Cologne,  Mayer, 
Waconia,  and  Watertown  and  the 
Townships  of  Benton,  Dahlgren, 
Waconia,  and  Watertown  lying  north 
and  east  of  the  following  described  line: 

Beginning  on  U.S.  212  at  the 
southwest  comer  of  the  municipality  of 
Chaska,  then  west  along  U.S.  212  to 
State  Tmnk  Highway  (STH)  284.  north 
along  STH  284  to  CSAH  10,  north  and 
west  along  CSAH  10  to  CSAH  30,  north 
and  west  along  CSAH  30  to  STH  25, 
west  and  north  along  STH  25  to  CSAH 
10,  north  along  CSAH  10  to  the  Carver 
County  Line,  and  east  along  the  Carver 
County  Line  to  the  Hennepin  County 
Line. 

In  Dakota  County;  the  mimicipalities 
of  Apple  Valley,  Bumsville,  Eagan, 
Farmington,  Hastings.  Inver  Grove 
Heights,  Lakeville,  Lilydale,  Mendota, 
Mendota  Heights,  Rosemont.  South  St. 
Paul.  Sunfish  Lake,  and  West  St.  Paul; 
and  the  Township  of  Nininger. 

In  Scott  County;  the  municipalities  of 
Jordan,  Prior  Lake,  Savage  and 
Shakopee:  and  the  Tovmships  of  Credit 
River.  Jackson.  Louisville.  St.  Lawrence, 
Sand  Creek,  and  Spring  Lake. 

In  Washington  County;  the 
municipalities  of  Afton,  Bayport, 
Birchwood,  Cottage  Grove,  E)ellwood, 
Forest  Lake,  Hastings,  Hugo,  Lake  Elmo. 
Lakeland,  Lakeland  Shores,  Landfall, 
Mahtomedi,  Marine,  New^port,  Oakdale. 
Oak  Park  Heights.  Pine  Springs.  St. 
Croix  Beach.  St.  Mary's  Point.  St.  Paul 


Park.  Stillwater.  White  Bear  Lake. 
Willemie.  and  Woodbury;  the 
Townships  of  Bajlown.  Denmark, 
Grant,  Gray  Cloud  Island.  May. 
Stillwater,  and  West  Lakeland;  that 
portion  of  Forest  Lake  Township  lying 
south  of  STH  97  and  CSAH  2;  and  those 
portions  of  New  Scandia  Township 
lying  south  of  STH  97  and  a  line  due 
east  from  the  intersection  of  STH  97  and 
STH  95  to  the  eastern  border  of  the 
State. 
Missouri 

Same  zones  as  for  ducks  but  in 
addition: 
North  Zone 

Swan  Lake  Zone:  That  area  bounded 
by  U.S.  Highway  36  on  the  north. 
Missouri  Highway  5  on  the  east. 
Missouri  240  and  U.S.  65  on  the  south, 
and  U.S.  65  on  the  west. 

Central  Zone:  Boone  County  and  that 
portion  of  Callaway  County  west  of  U.S. 
Highway  54. 
Middle  Zone 

Schell-Osage  Zone:  That  portion  of 
the  State  encompassed  by  a  line 
extending  east  from  the  Kansas  border 
along  U.S.  Highway  54  to  Missouri 
Highway  13.  north  along  Missouri  13  to 
Missouri  7,  west  along  Missouri  7  to 
U.S.  71.  north  along  U.S.  71  to  Missouri 
2.  then  west  along  Missouri  2  to  the 
Kansas  border. 
Ohio 

Same  zones  as  for  ducks  but  in 
addition: 
North  Zone 

Pymatuning  Area:  Pymatuning 
Reservoir  and  that  part  of  Ohio  bounded 
on  the  north  by  County  Road  306 
(known  as  Woodward  Road),  on  the 
west  by  Pymatuning  Lake  Road,  and  on 
the  south  by  U.S.  Highway  322. 

Lake  Erie  SJBP  Zone:  That  portion  of 
the  state  encompassed  by  a  line 
extending  south  from  the  Michigan 
border  along  Interstate  Highway  75  to  I- 
280,  south  along  1-280  to  1-80,  and  east 
along  1-80  to  the  Pennsylvania  border. 
Teimessee 

Southwest  Zone:  That  portion  of  the 
State  south  of  State  Highways  20  and 
104.  and  west  of  U.S.  Highways  45  and 
45W. 

Northwest  Zone:  Lake,  Obion  and 
Weakley  Counties  and  those  portions  of 
Gibson  and  Dyer  Cx)unties  not  included 
in  the  Southwest  Tennessee  Zone. 

Kentucky/Barkley  Lakes  Zone:  That 
portion  of  the  State  bounded  on  the 
west  by  the  eastern  boundaries  of  the 
Northwest  and  Southwest  Zones  and  on 
the  east  by  State  Highway  13  from  the 
Alabama  border  to  Clarksville  and  U.S. 
Highway  79  from  Clarksville  to  the 
Kentucky  border. 

East  Teimessee  Zone — Anderson. 
Blount,  Campbell.  Claitxime.  Knox, 
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Loudon,  Monroe.  Roane,  and  Union 
Counties  and  those  portions  of  Meigs 
and  Rhea  Counties  north  of  Highway  68. 

Wisconsin  * 

Horicon  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
State  Highway  21  and  the  Fox  River  in 
Winnebago  County  and  extending 
westerly  along  State  21  to  the  west 
boundary  of  Winnebago  County, 
southerly  along  the  west  boundary  of 
Winnebago  County  to  the  north 
boundary  of  Green  Lake  County, 
westerly  along  the  north  boundaries  of 
Green  Lake  and  Marquette  Counties  to 
State  22,  southerly  along  State  22  to 
State  33.  westerly  along  State  33  to  U.S. 
Highway  16.  westerly  along  U.S.  16  to 
Weyh  Road,  southerly  along  Weyh  Road 
to  County  Highway  O.  southerly  along 
County  O  to  the  west  boundary  of 
Section  31.  southerly  along  the  west 
boundary  of  Section  31  to  the  Sauk/ 
Columbia  County  boundary,  southerly 
along  the  Sauk/Columbia  County 
boundary  to  State  33,  easterly  along 
State  33  to  Interstate  Highway  90/94. 
southerly  along  1-90/94  to  State  60. 
easterly  along  State  60  to  State  83. 
northerly  along  State  83  to  State  175. 
northerly  along  State  175  to  State  33. 
easterly  along  State  33  to  U.S.  Highway 
45,  northerly  along  U.S.  45  to  the  east 
shore  of  the  Fond  Du  Lac  River, 
northerly  along  the  east  shore  of  the 
Fond  Du  Lac  River  to  Lake  Winnebago, 
northerly  along  the  western  shoreline  of 
Lake  Winnebago  to  the  Fox  River,  then 
westerly  along  the  Fox  River  to  State  21 

Collins  Zone:  That  area  encompassed 
by  a  line  beginning  at  the  intersection  of 
Hilltop  Road  and  Collins  Marsh  Road  in 
Manitowoc  County  and  extending 
westerly  along  Hilltop  Road  to  Humpty 
Dumpty  Road,  southerly  along  Humpty 
Dumptv  Road  to  Poplar  Grove  Road, 
easterly  and  southerly  along  Poplar 
Grove  Road  to  County  Highway  ]]. 
southeasterly  along  County  JI  to  Collins 
Road,  southerly  along  Collins  Road  to 
the  Manitow(x:  River,  southeasterly 
along  the  Manitowoc  River  to  Quarry 
Road,  northerly  along  Quarry  Road  to 
Einberger  Road,  northerly  along 
Einlierger  Road  to  Moschel  Road. 
westerly  alcmg  Moschel  Road  to  Collins 
Marsh  Road,  northerly  along  Collins 
Marsh  Road  to  Hilltop  Road. 

Exterior  Zone:  That  portion  of  the 
State  not  included  in  the  Horicon  or 
Collins  Zones. 

Mississippi  River  Subzone  That  area 
encompassed  by  a  line  beginning  at  the 
interse<:tion  of  the  Burlington  Northern 
Railway  and  the  Illinois  border  in  Grant 
County  and  extending  northerly  along 
the  Burlington  Northern  Railway  to  the 
city  limit  of  Prescott  in  Pierce  County, 


then  west  along  the  Prescott  city  limit 
to  the  Minnesota  border. 

Rock  Prairie  Subzone:  That  area 
encompassed  by  a  line  beginning  at  the 
intersection  of  the  Illinois  border  and 
Interstate  Highway  90  and  extending 
north  along  1-90  to  County  Highway  A, 
east  along  County  A  to  U.S.  Highway  12, 
southeast  along  U.S.  12  to  State 
Highway  50,  west  along  State  50  to  State 
120,  then  south  along  120  to  the  Illinois 
border. 

Early-Season  Goose  Subzone;  That 
area  encompassed  by  a  line  beginning  at 
Lake  Michigan  in  Port  Washington  and 
extending  west  along  State  Highway  33 
to  State  175,  south  along  State  175  to 
State  83,  south  along  State  83  to  State 
36,  southwest  along  State  36  to  State 
120,  south  along  State  120  to  US. 
Highway  12,  then  southeast  along  U.S. 
12  to  the  Illinois  border. 

Central  Flyway 

Colorado  (Central  Flyway  Portion) 

Northern  Front  Range  Area:  All  lands 
in  Adams.  Boulder.  Clear  Creek.  Denver, 
Gilpin.  Jefferson.  Larimer,  and  Weld 
Counties  west  of  1-25  from  the 
Wyoming  border  south  to  1-70;  west  on 
1-70  to  the  Continental  Divide;  north 
along  the  Continental  Divide  to  the 
Jackson-Larimer  County  Line  to  the 
Wyoming  border. 

South  Park  Area:  Chaffee,  Custer, 
Fremont,  Lake.  Park,  and  Teller 
Counties. 

San  Luis  Valley  Area:  Alamosa. 
Conejos.  Costilla,  and  Rio  Grande 
Counties  and  the  portion  of  Saguache 
County  east  of  the  Continental  Divide. 

North  Park  Area:  Jackson  County. 

Arkansas  Valley  Area:  Baca,  Bent. 
Crowley,  Kiowa,  Otero,  and  Prowers 
t'ounties. 

Remainder:  Remainder  of  the  Central- 
Flyway  portion  of  Colorado. 

Kansas 

Light  Geese 

Unit  1 ;  That  portion  of  Kansas  east  of 
KS99. 

Unit  2:  The  remainder  of  Kansas. 

Dark  Geese 

Marais  des  Cygne  Valley  Unit:  The 
area  is  bounded  by  the  Missouri  border 
to  KS  68,  KS  68  to  U.S-169,  US.  169  to 
KS  7.  KS  7  to  KS  31.  KS  31  to  US  69. 
US  69  to  KS  239.  KS  239  to  the 
Missouri  border. 

South  Flint  Hills  Unit:  The  area  is 
bounded  by  Highways  U.S.  50  to  KS  57. 
KS  57  to  US.  75.  U.S.  75  to  KS  39.  KS 
39  to  KS  96.  KS  96  to  U.S.  77,  U.S.  77 
to  U.S.  50. 

Central  Flint  Hills  Unit:  That  area 
southwest  of  Tof)eka  bounded  by 
Highwavs  U.S.  75  to  1-35. 1-35  to  U.S. 
50.  U.S.'SO  to  U.S.  77.  U.S.  77  to  1-70. 
1-70  to  US.  75. 


Southeast  Unit:  That  area  of  southeast 
Kansas  bounded  by  the  Missouri  border 
to  U.S.  160,  U.S.  160  to  U.S.  69,  US.  69 
to  KS  39.  KS  39  to  U.S.  169.  U.S.  169 
to  the  Oklahoma  border,  and  the 
Oklahoma  border  to  the  Missouri 
border. 

Montana  (Central  Flyway  Portion) 

Sheridan  County:  Includes  all  of 
Sheridan  County. 

Remainder:  Includes  the  remainder  of 
the  Central-Flyway  portion  of  Montana. 

Nebraska 

North  Unit:  Keya  Paha  County  east  of 
U.S.  183  and  all  of  Boyd  County, 
including  the  boundary  waters  of  the 
Niobrara  River,  all  of  Knox  County  and 
that  portion  of  Cedar  County  west  of 
U.S.  81. 

East  Unit:  The  area  east  of  a  line 
begirming  at  U.S.  183  at  the  northern 
State  line:  south  to  NE  2;  east  to  U.S. 
281;  south  to  the  southern  State  line, 
excluding  the  North  Unit. 

West  Unit:  All  of  Nebraska  west  of  the 
East  Unit. 

New  Mexico  (Central  Flyway  Portion) 

Light  Geese 

Middle  Rio  Grande  Valley  Unit:  The 
Central-Flyway  portions  of  Socorro  and 
Valencia  Counties. 

Remainder;  The  remainder  of  the 
Central-Flyway  portion  of  New  Mexico. 

North  Dakota 

Dark  Geese 

Missouri  River  Zone:  That  area 
encompassed  by  a  line  extending  from 
the  South  Dakota  border  north  on  U.S. 
83  and  1-94  to  ND  41.  north  to  ND  53. 
west  to  U.S.  83.  north  to  ND  23.  west  to 
ND  37,  south  to  ND  1804.  south 
approximately  9  miles  to  Elbowoods 
Bay  on  Lake  Sakakawea,  south  and  west 
across  the  lake  to  ND  8,  south  to  ND 
200.  east  to  ND  31,  south  to  ND  25, 
south  to  1-94.  east  to  ND  6.  south  to  the 
.South  Dakota  border,  and  east  to  the 
point  of  origin. 

Statewide:  All  of  North  Dakota. 

South  Dakota 

Dark  Geese 

Missouri  River  Unit;  The  Counties  of 
Bon  Homme,  Brule.  Buffalo.  Campbell. 
Charles  Mix,  Corson  (east  of  SD  65). 
Dewey.  Gregory.  Haakon  (north  of 
Kirley  Road  and  east  of  Plum  Creek), 
Hughes.  Hyde,  Lyman  (north  and  east  of 
1-90  and  U.S.  183),  Potter.  Stanley. 
Sully.  Tripp  (east  of  U.S.  183), 
Walworth,  and  Yankton  (west  of  U.S. 
81) 

Remainder:  The  remainder  of  South 
Dakota. 

l)ark  Geese 

Texas 

West  Unit:  That  portion  of  the  .Stale 
lying  west  of  a  line  from  the 
international  toll  bridge  at  Laredo;  north 
along  1-35  and  I-35W  to  Fort  Worth; 


northwest  along  US  81  and  US  287  to 
Bowie;  and  north  along  US  81  to  the 
Oklahoma  border. 

East  Unit:  Remainder  of  State. 

Wyoming  (Central  Flywav  Portion) 

Area  1:  Albany.  Campbell.  Carbon. 
Crook.  Johnson,  Laramie,  Niobrara, 
Sheridaui,  and  Weston  Counties  east  of 
the  Continental  Divide. 

Area  2:  The  Counties  of  Converse  and 
Natrona. 

Area  3:  The  Counties  of  Bighorn. 
Fremont,  Hot  Springs,  Park,  and 
Washakie. 

Area  4:  Goshen  County. 

Area  5:  Platte  County. 

Pacific  Flyway 

Arizona 

GMU  22  and  23:  Game  Management 
Units  22  and  23. 

Remainder  of  State:  The  remainder  of 
Arizona. 

California 

Northeastern  Zone:  That  portion  of 
the  State  east  and  north  of  a  line 
beginning  at  the  Oregon  border;  south 
and  west  along  the  Klamath  River  to  the 
mouth  of  Shovel  Creek;  south  along 
Shovel  Creek  to  Forest  Service  Road 
46N10;  south  and  east  along  FS  46N10 
to  FS  45N22;  west  and  south  along  FS 
45N22  to  U.S.  97  at  Grass  Lake  Summit; 
south  and  west  along  U.S.  97  to  1-5  at 
the  town  of  Weed;  south  along  1-5  to  CA 
89;  east  and  south  along  CA  89  to  the 
junction  with  CA  49;  east  and  north  on 
CA  49  to  CA  70;  east  on  CA  70  to  U.S. 
395;  south  and  east  on  U.S.  395  to  the 
Nevada  border. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
'Desert  Center  to  Rice  Road'  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe. 
Brawley.  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  seven  miles  on 
U.S.  80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 


crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Mountains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Balance-of-the-State  Zone:  The 
remainder  of  CaUfomia  not  included  in 
the  Northeastern.  Southern,  and  the 
Colorado  River  Zones. 

Del  Norte  and  Humboldt  Area:  The 
Counties  of  Del  Norte  and  Humboldt. 

Sacramento  Valley  Area:  That  area 
bounded  by  a  line  beginning  at  Willows 
in  Glenn  County  proceeding  south  on  I- 
5  to  Hahn  Road  north  of  Arbuckle  in 
Colusa  County;  easterly  on  Hahn  Road 
and  the  Grimes  Arbuckle  Road  to 
Grimes  on  the  Sacramento  River; 
southerly  on  the  Sacramento  River  to 
the  Tisdale  Bypass  to  O'Banion  Road; 
easterly  on  O'Banion  Road  to  CA  99; 
northerly  on  CA  99  to  the  Gridley- 
Colusa  Highway  in  Gridley  in  Butte 
County;  westerly  on  the  Gridley-Colusa 
Highway  to  the  River  Road;  northerly  on 
the  River  Road  to  the  Princeton  Ferry; 
westerly  across  the  Sacramento  River  to 
CA  45;  northeriy  on  CA  45  to  CA  162; 
northerly  on  CA  45-162  to  Glenn; 
westerly  on  CA  162  to  the  point  of 
beginning  in  Willows. 

Western  Canada  Goose  Hunt  Area: 
That  portion  of  the  above  described 
Sacramento  Valley  Area  lying  east  of  a 
line  formed  by  Butte  Creek  from  the 
Gridley-Colusa  Highway  south  to  the 
Cherokee  Canal;  easterly  along  the 
Cherokee  Canal  and  North  Butte  Road  to 
West  Butte  Road;  southerly  on  West 
Butte  Road  to  Pass  Road;  easterly  on 
Pass  Road  to  West  Butte  Road;  southerly 
on  West  Butte  Road  to  CA  20;  and 
westerly  along  CA  20  to  the  Sacramento 
River. 

San  Joaquin  Valley  Area:  That  area 
bounded  by  a  line  beginning  at  Modesto 
in  Stanislaus  County  proceeding  west 
on  CA  132  to  1-5;  southerly  on  1-5  to 
CA  152  in  Merced  Coimty;  easterly  on 
CA  152  to  CA  165;  northeriy  on  CA  165 
to  CA  99  at  Merced;  northerly  and 
westerly  on  CA  99  to  the  point  of 
beginning. 

Colorado  (Pacific  Flyway  Portion) 

Browns  Park  Area:  The  BrowTis  Park 
portion  of  Moffatt  County. 

Delta/Montrose  Area:  All  of  Delta  and 
Montrose  Counties. 

Gunnison/Saguache  Area:  Gunnison 
County  and  that  portion  of  Saguache 
County  west  of  the  Continental  Divide. 

Dolores/Montezimia  Area:  All  of 
Dolores  and  Montezuma  Counties. 

State  Area:  The  remainder  of  the 
Pacific-Flyway  Portion  of  Colorado. 

Idaho 


2Lone  1:  Benewah,  Bormer,  Boundary, 
Clearwater,  Idaho,  Kootenai,  Latah, 
Lewis,  Nez  Perce,  and  Shoshone 
Counties.  »- 

Zone  2:  The  Counties  of  Ada;  Adams; 
Boise;  Canyon;  those  portions  of  Elmore 
north  and  east  of  1-84.  and  south  and 
west  of  1-84,  west  of  ID  51,  except  the 
Camas  Creek  drainage;  Gem;  Ow7hee 
west  of  ID  51;  Payette;  Valley;  and 
Washington. 

Zone  3:  The  Counties  of  Blaine; 
Camas;  Cassia;  those  portions  of  Elmore 
south  of  1-84  east  of  H)  51,  and  within 
the  Camas  Creek  drainage;  Gooding; 
Jerome;  Lincoln;  Minidoka;  Owyhee  east 
of  ID  51;  Power  within  the  Minidoka 
National  Wildlife  Refuge;  and  Twin 
Falls. 

Zone  4:  The  Counties  of  Bear  Lake; 
Bingham  within  the  Blackfoot  Reser\'oir 
drainage;  Bonneville,  Butte;  Caribou 
except  the  Fort  Hall  Indian  Re.<-.ervation; 
Clark;  Custer;  FranWin;  Fremont; 
Jefferson;  Lemhi;  Madison;  Oneida; 
Power  west  of  ID  37  and  ID  39  except 
the  Minidoka  National  Wildlife  Refuge; 
and  Teton. 

Zone  5:  All  lands  and  waters  within 
the  Fort  Hall  Indian  Reservation, 
including  private  inholdings;  Bannock 
County;  Bingham  County,  except  that 
portion  within  the  Blackfoot  Reservoir 
drainage;  and  Power  County  east  of  ID 
37  and  ID  39. 

In  addition,  goose  frameworks  are  set 
by  the  following  geographical  areas: 

Northern  Unit:  Benewah,  Bormer, 
Boundary.  Clearwater,  Idaho,  Kootenai, 
Latah,  Lewis,  Nez  Perce,  and  Shoshone 
Counties. 

Southwestern  Unit:  That  area  west  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis.  northerly  on  U.S.  93  to  the 
Montana  border  (except  the  Northern 
Unit  and  except  Custer  and  Lemhi 
Counties). 

Southeastern  Unit:  That  area  east  of 
the  line  formed  by  U.S.  93  north  from 
the  Nevada  border  to  Shoshone, 
northerly  on  ID  75  (formerly  U.S.  93)  to 
Challis,  northerly  on  U.S.  93  to  the 
Montana  border,  including  all  of  Custer 
and  Lemhi  Counties. 

Montana  (Pacific  Flyway  Portion) 

East  of  the  Divide  Zone:  The  Pacific- 
Flyway  portion  of  the  State  located  east 
of  the  Continental  Divide. 

West  of  the  Divide  Zone:  The 
remainder  of  the  Pacific-Flyway  portion 
of  Montana. 

Nevada 

Clark  County  Zone:  Clark  County. 

Remainder-of-the-State  Zone:  The 
remainder  of  Nevada. 

New  Mexico  (Pacific  Flyway  Portion) 
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Nunn  i^iiilf    illcr.KilH    riyv%,ij 
portion  of  New  Mexico  located  north  of 
1-40. 

South  Zone:  The  Pacific-Flyway 
portion  of  New  Mexico  located  south  of 
1-40. 

Oregon 

Western  Zone:  All  counties  west  of 
the  summit  of  the  Cascades,  excluding 
Klamath  and  Hood  River  Counties. 

Special  Canada  Goose  Management 
Area:  Those  portions  of  Coos.  Curry. 
Douglas,  and  Lane  Counties  west  of  US. 
101;  and  that  portion  of  western  Oregon 
west  and  north  of  a  line  starting  at  the 
Columbia  River  at  Portland,  south  on  I- 
5  to  OR  22  at  Salem,  east  on  OR  22  to 
the  Stayton  Cutoff,  south  on  the  Staytoii 
Cutoff  to  Stayton  and  straight  south  to 
the  Santiam  River,  west  (downstream) 
alo^g  the  north  shore  of  the  Santiam 
River  to  1-5.  south  on  1-5  to  OR  126  at 
Lugeno,  west  on  OR  126  to  OR  36.  north 
on  OR  3B  to  Forest  Road  5070  at 
Brickorville.  west  and  south  on  Forest 
Road  5070  to  OR  126.  west  on  OR  126 
to  the  Pacific  Coast. 

Northwest  Oregon  Special  Permit 
Goose  Area:  Includes  Sauvie  Island 
Wildlife  Area,  only  in  designated  areas 
but  excluding  North  Unit  and  Columbia 
River  Beaches,  private  lands  of  Sauvie 
Island,  and  including  Scappoose  Flat 
and  Deer  Island.  lower  Columbia  River 
Area.  Ankeny  National  Wildlife  Refuge, 
private  lands  adjacent  to  William  L 
Finley  National  Wildlife  Refuge,  and 
private  lands  adjacent  to  Baskett  Slough 
National  Wildlife  Refuge 

Lower  Columbia  River  Early-Season 
Canada  Goose  Zone:  Those  portions  of 
Clatsop.  Columbia,  and  Multnomah 
Counties  within  the  following 
boundary:  btrginning  at  Portland, 
Or«»gon.  at  the  south  end  of  the 
Interstate  5  Bridge:  south  on  1-5  to 
Highway  30;  west  on  Highway  30  to  the 
town  of  Svensen;  south  from  Svcnsen  to 
Youngs  River  Falls,  due  west  from 


Youngs  River  Falls  to  the  Pacific  Ocean 
coastline;  north  along  the  coastline  to  a 
point  where  Clatsop  Spit  and  the  South 
jetty  meet;  due  north  to  the  Oregon- 
Washington  border;  east  and  south 
along  the  Oregon-Washington  border  to 
the  1-5  Bridge:  south  on  the  1-5  Bridge 
to  the  point  of  beginning. 

Northwest  Oregon  Early-Season 
Canada  Goose  Zone:  All  of  Benton. 
Clackamas.  Clatsop.  Columbia.  Lane. 
Lincoln.  Linn,  Marion.  Polk. 
Multnomah.  Tillamook.  Washington. 
and  Yamhill  Counties;  except  for  the 
Lower  Columbia  River  Zone. 

Eastern  Zone:  All  counties  east  of  the 
summit  of  the  Cascades,  including  all  of 
Klamath  and  Hood  River  Counties. 

Columbia  Basin  Goose  Area:  Gilliam. 
Morrow.  Sherman.  Umatilla.  Union, 
Wallowa,  and  Wa.sco  Counties. 

Harney,  Klamath,  Lake  and  Malheur 
Counties  Zone:  All  of  Hamcv.  Klamath. 
Lake,  and  Malheur  Counties. 

Utah 

Washington  County  Zone:  All  of 
Washington  County. 

Romainder-of-the-State  Zone:  The 
remainder  of  Utah. 

Early-Season  Canada  Goose  Area: 
Cache  County. 

Washington 

East  Zone:  All  areas  east  «jf  the  Pacific 
(;rest  Trail  and  east  of  the  Big  While 
Salmon  River  in  Klickitat  County. 

Columbia  Basin  Goose  Area:  Adanis. 
Benton.  Douglas.  Franklin.  Grant. 
Kittitas.  Lincoln.  Okanogan.  Spokane, 
and  Walla  Counties  and  east  of  Satus 
Pass  (U.S.  97)  in  Klickitat  County 

West  Zone:  All  areas  west  of  the  East 
Zone. 

Lower  Columbia  River  Area:  C'lark. 
Cowlitz.  Pacific  and  Wahkiakum 
Counties. 

Skagit  Area:  Island.  Skagit. 
.Snohomish,  and  Whatcom  Counties. 

Lower  Columbia  River  Early-Season 
Canada  Goose  Zone:  Beginning  at  the 


Washington-Oregon  border  on  the  1-5 
Bridge  near  Vancouver.  Washington; 
north  on  1-5  to  Kelso;  west  on  Highway 
4  from  Kelso  to  Highway  401,  south  and 
west  on  Highway  401  to  Highway  101 
at  the  Astoria-Megler  Bridge;  west  on 
Highway  101  to  Gray  Drive  in  the  City 
of  llwaco;  west  on  Gray  Drue  to  C^nby 
Road;  southwest  on  Canby  Road  to  the 
North  Jetty;  southwest  on  the  North  )ctty 
to  its  end;  southeast  to  the  Washington- 
Oregon  border;  upstream  along  the 
Washington-Oregon  border  to  the  point 
of  origin. 

Wyoming  (Pacific  Flyvvay  Portion): 
See  State  Regulations. 

Bear  River  Area:  That  portion  of 
Lincoln  County  described  m  .Slate 
regulations. 

Salt  River  Area:  That  portion  of 
Lincoln  County  described  in  .State 
regulations. 

Eden-Farson  Area:  Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations.    • 

Swans 

Central  Flyway 

South  Dakota:  Brown.  Campbell. 
Clark,  riodington,  Deuel,  Day.  Edmunds. 
Faulk,  Grant.  Hamlin.  Marshall, 
McPherson,  Potter,  Roberts,  .Spink,  and 
Walworth. 

Pacific  Flyway 

Montana  (Pacific  Flyway  Portion) 

Of>en  Area:  Cascade,  Hill,  Liberty. 
Pondera.  Teton,  and  Toole  Counties. 

Nevada 

Open  Area:  Churchill,  Lyon,  and 
Pershing  Counties. 

Utah: 

Open  Area:  Statewide,  except  Cache. 
Daggett.  Rich  and  Uintah  Counties. 
II  R  Drx    94-23045  Filed  <»-26-<M,  «  4'i  ami 
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Proclamation  6724  of  September  23,  1994 
Gold  Star  Mother's  Day,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Americans  owe  a  lasting  debt  of  gratitude  to  those  who  pledged  their  lives 
to  secure  for  us  the  blessings  of  liberty.  We.  therefore,  set  aside  certain 
days  during  the  year  to  honor  their  distinguished  service— Veterans  Day. 
for  all  who  have  served  in  our  Armed  Forces,  and  Memorial  Dav,  for  those 
who  lost  their  lives  in  that  ser\'ice.  But  perhaps  the  greatest  sacrifice  of 
all  in  protecting  our  way  of  life  was  made  by  another  group— women  whose 
sons  and  daughters  lost  their  lives  in  service  to  our  country.  These  are 
the  Gold  Star  Mothers  of  America,  and  thev  have  earned  a  special  place 
in  our  hearts. 

These  women  once  experienced  the  anxiety  of  watching  their  sons  or  daugh- 
ters go  off  to  war.  not  knowing  whether  they  would  return.  These  mothers 
felt  the  anguish  of  waiting  for  word  of  their  loved  ones.  It  is  a  drama 
that  has  been  played  out  throughout  our  Nation's  history.  Sadly,  in  each 
generation,  there  are  mothers  who  have  been  called  on  to  accept  the  terrible 
truth  that  their  son  or  daughter  will  not  return.  There  can  be  no  doubt 
that  these  brave  women — our  courageous  Gold  Star  Mothers — are  due  our 
utmost  respect. 

This  year,  the  50th  anniversary  of  the  D-Day  invasion  at  Normandy,  we 
remember  especially  those  whose  sons  and  daughters  served  so  valiantly 
during  World  War  II.  Half  a  century  later,  we  recdl  the  courage,  spirit, 
and  determination  of  those  who  went  ashore  to  fight  against  tyranny.  We 
celebrate  D-Day  because  there,  on  the  windswept  beaches  of  Norniandy, 
the  first  beach-head  for  freedom  was  won  in  the  most  epic  of  all  American 
conflicts. 

Inscribed  in  the  chapel  in  the  American  cemetery  in  Normandv  are  the 
proud  words: 

"These  endured  all  and  gave  all  that  justice  among  nations  might 
prevail,  and  that  mankind  might  enjoy  freedom  and  inherit  peace." 

At  the  same  time,  our  Gold  Star  Mothers  endured  all— and  their  deeply 
felt  personal  loss  did  not  end  in  one  day.  Today,  as  we  enjoy  the  peace 
and  security  our  Nation  has  achieved  through  the  sacrifices  of  American 
citizens.  Gold  Star  Mothers  can  take  solace  in  knowing  that  their  sons 
and  daughters  left  all  humanity  a  legacy  of  invaluable  meaning. 

In  respect  and  recognition  of  the  sacrifices  our  Gold  Star  Mothers  have 
made,  the  Congress,  by  Senate  Joint  Resolution  115  on  June  23,  1936  (49 
Stat.  1895),  has  designated  the  last  Sunday  in  September  as  "Gold  Star 
Mother's  Day"  and  has  authorized  and  requested  the  President  to  issue 
a  proclamation  in  observance  of  this  dav. 

NOW,  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  Uni'.ed  States 
of  America,  do  hereby  proclaim  September  25.  1994.  as  Gold  Sta:  Mother's 
Day.  I  invite  the  American  people  to  join  with  me  in  a  fitting  salute  to 
our  Gold  Star  Mothers.  I  also  call  upon  all  government  officials  to  display 
the  United  States  flag  on  government  buildings  on  this  solemn  day.  I  addition- 
ally urge  the  American  people  to  display  the  flag  and  to  hold  appropriate 
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meetings  in  their  homes,  places  of  worship,  or  other  suitable  places,  as 
public  expression  of  the  sympathy  and  the  respect  that  our  Nation  holds 
for  its  Gold  Star  Mothers. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  September,  in  the  year  of  our  Lx)rd  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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Farmers  Home  Administration 

RULES 

Program  regulations: 
Rural  rental  housing  assistance;  cost  containment  and 
vulnerability 
Correction,  49346-49347 

Federal  Aviation  Administration 

RULES 

Airworthmess  directives: 

Saab.  49349-t93.S0 
Class  D  and  Class  E  airspace;  correction.  49466 

PROPOSED  RULES 

Air  traffic  ojjerating  and  flight  rules: 

Automatic  pressure  altitude  reporting  {Mode  C) 

transponders;  suspension  of  certain  aircraft 

operations  from  requirement.  49360-49361 

Airworthiness  directives: 

American  General  Aircraft  Corp.,  49359-49360 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Aviation  Rulemaking  Advisory  Committee.  49460— *9461 
Meetings: 

RTCA.  Inc.,  49461 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Florida,  49354^935.S 

Illinois,  49354 
PROPOSED  RULES 
Frequency  allocations  and  radio  treaty  matters: 

Marketing  and  equipment  authorizations 
Correction.  49466 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

New  York  et  al..  49353^9354 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

Individual  and  family  programs,  and  public  assistance 
program;  amounts  adjustments,  49401-49402 

Federal  Energy  Regulatory  Commission 

NOTICES 

Ele<:tric  rate  and  corporate  regulation  Tilings: 

Alaska  Power  Administration  et  al..  49389-49391 
Environmental  statements;  availability,  etc.: 

Wisconsin  Power  &  Light  Co.,  49391 
Natural  gas  certificate  filings: 

Texas  Eastern  Transmission  Corp.  et  al.,  49391-49392 
Applications,  hearings,  dptenninations.  etc.: 

Algonquin  Gas  Transmission  Co.,  49392-49393 

Columbia  Gas  Transmission  Corp.,  49393 

Equitrans,  Inc.,  49393 

Koch  Gateway  Pipeline  Co.,  49393 

National  Fuel  Gas  Supply  Corp..  49393 

Ozark  Gas  Transmission  System.  49393-49394 

Riverside  Gas  Storage  Co.  et  al..  49394 

Texas  Eastern  Transmission  Corp..  49394 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Clatsop  County.  OR.  49462 


Federal  Railroad  Administration 

PROPOSED  RULES 

Freight  car  safety  standards;  maintenance-of-way 

equipment.  '49374—19375 
Railroad  accident  reporting.  49375 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities  under  OMB 

review.  49402 
Meetings;  Sunshine  Act,  49465 
Applications,  hearings,  determinations,  etc.: 

Benjamin  Franklin  Bancorp,  M.H.C..  49402-49403 

Huxley  Bancorp,  49403 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Pool  heaters,  etc..  49556-49567 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 
49403-49404 


Fish  and  Wildlife  Service 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Goldline  darter,  etc.  (Mobile  River  Basin  aquatic 
ecosystem).  49418-49419 
Endangered  and  threatened  species  permit  applications. 
49419 


Food  and  Drug  Administration 

RULES 

Biological  products: 

Biologies;  technical  amendment.  49350-49351 
Human  drugs: 
Nocturnal  leg  muscle  cramps:  drug  products  (OTC)  for 
treatment  and/or  prevention 
Correction.  49350 


Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Social  Security  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 


Health  Care  Financing  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations,  49406- 
49407 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  comnuttees: 
October,  49407 


Housing  and  Urban  Development  Department 

RULES 

Lnw  income  housing: 
Housing  assistance  payments  (Section  8) — 
Fair  market  rent  schedules  for  rental  certificate,  loan 
management  and  property  disposition,  moderate 
rehabilitation,  and  rental  voucher  programs, 
49494-49553 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  49410-49416 
Mortgage  and  loan  insurance  programs: 
Debenture  recall,  49416 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigration  user  fee;  remittance  requirements,  49347- 
49349 

Interior  Department 
See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review.  49387 

Interstate  Commerce  Commission 

NCiCES 

Railroad  services  abandonment: 
CSX  Transportation.  Inc.,  49419-49420 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  49420-49421 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Colorado,  49416 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  49417-49418 

Minerals  Management  Service 

NOTICES 

Royalty  management: 
Federal  Gas  Valuation  Negotiated  Rulemaking  Advisory 
Committee;  establishment  and  meetings,  49419 

National  Aeronautics  and  Space  Administration 

RULES 

Conflict  of  interests,  49335-49338 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Challenge/Advancement  Advisory  Panel,  49422 
Literature  Advisory  Panel,  49422-49423 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Technical  amendment,  49355-49356 


PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Air  bag  labeling  requirement;  petition  denied,  49375- 
49377 
NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Automobili  Lamborghini,  49462-49463 

National  Institute  of  Standards  and  Technology 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Morrow  Tech  Industries,  Inc.,  49387-49388 
ND  Resources,  Inc.,  49388 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  49407-49408 
National  Institute  of  Child  Health  and  Human 

Development,  49408 
Research  Grants  Division  special  emphasis  panels. 

49408-49409 
Research  Grants  Division  study  sectiotis,  49409 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Colombian  treaty  waters,  U.S.  fishing  vessels,  49357- 

49358 
Gulf  of  Mexico  and  South  Atlantic  coastal  migratory 

pelagic  resources,  49356-49357 
Gulf  of  Mexico  reef  fish;  correction,  49356 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Gulf  of  Mexico  and  South  Atlantic  coral  and  coral  reefs, 

49377-49384 
South  Atlantic  coral,  rock  shrimp,  and  king  and  Spanish 
mackerel,  49384 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 

Nuclear  Waste  Advisory  Committee,  49423 

Site  characterization  for  decommissioning  of 

radioactively  contaminated  sites;  public  workshop, 

-       49423-49424 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  49424—49453 
Petitions;  Director's  decisions: 

Southern  California  Edison  Co.  et  al.,  49453-49454 
Applications,  hearings,  determinations,  etc.: 

Connecticut  Yankee  Atomic  Power  Co.,  49454—49455 

Omaha  Public  Power  District,  49455 

Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  49455 

President  s  Commission  on  White  House  Fellowships 

NOTICES 

Meetings.  4945.5-49456 

Public  Health  Service 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 
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Social  Security  Administration 

NOTICES 

Supplemental  security  income: 
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of  reviews.  49409-^9410 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.; 
Upper  French  Broad  River  Watershed.  NC.  49386 
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NOTICES 
Meetings: 
Sub5itance  Abuse  Prevention  Center.  494*0 
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This  section  cf  the  FFDERAL  REGISTER 
cortains  regulatory  ckxuments  having  general 
app(icabilrty  arxj  legal  effect,  mosi  of  w+iich 
are  keyed  to  and  codified  in  the  Code  ot 
Federal  Regulations,  which  is  published  under 
50  titles  porsuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents   Pnces  of 
new  books  aie  tasteo  m  the  first  FEDERAL 
REGISTER  issue  of  each  we^. 


NATIONAL  AERONALTTICS  AND 
SPACE  ADMINISTRATION 

5  CFR  Chapter  LIX 

14  CFR  Parti  207 

RINs  2700-AB44,  270C-AB4B,  and  3209- 
AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  tt>€  National 
AeronautJcs  and  Space  Administration 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Final  rule. 

SUMMARY;  The  National  Aeronautics  and 
Space  Administration,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (CK)E),  is  issuing  a 
regulation  for  employees  of  NASA  that 
supplements  the  executive  branch-wide 
Standards  of  Ethical  Conduct 
(Standards)  issued  bv  OGE  and  codified 
at  5  CFR  part  2635.  NASA  is  also 
repealing  those  sections  of  its  existing 
standards  of  conduct  regulations  that 
are  now  superseded  by  the  new 
Standards  and  by  the  executive  branch 
financial  disclosure  regulations  at  5  CFR 
part  2634,  also  issued  by  OGE,  and  is 
adding  a  cross-reference  to  the  current 
provisions. 

EFFECTIVE  DATE:  These  regulations  are 

effective  September  28,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  L.  lioffiuan,  NASA.  (202J  358- 

2465. 

SUPPLEMENTARY  fNfORMATION: 

1  Background 

On  August  7.  19<52.  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Execoitive  Branch  that 
are  now  codified  at  5  CFR  part  2635,  See 
57  FR  35006-35067.  as  corrected  at  57 
FR  48557  and  52583,  with  an  additional 
grace  period  exien.sion  at  59  FR  4779- 


4780.  The  Standards  be<ame  effective 
February  3,  1993,  and  established 
uniform  ethical  conduct  standards     • 
applicable  to  all  executive  branch 
personnel. 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  that  are 
necessary  to  properly  implement  their 
respective  ethics  programs.  NASA,  with 
OGE's  concurrence,  has  determined  that 
the  following  supplemental  regulations, 
being  codified  in  new  chapter  LIX  of  5 
CFR,  are  necessary  for  successful 
implementation  of  NASA's  ethics 
program,  in  light  of  NASA's  unique 
programs  and  operations. 

n.  Analysis  of  the  Regulations 

Section  6901.101     General 

Section  6901.101  explains  that  the 
regulations  apply  to  NASA  employees 
and  supplement  the  Standards  at  5  CFR 
part  2635. 

Section  6901 . 1 02    Designation  of 
Responsible  Officials 

Although  some  sections  of  NASA's 
existing  rules  at  14  CFR  part  1207  have 
been  temporarily  "grandfathered"  by 
the  new  OGE  Standards,  and  others 
were  not  affected.  14  CFR  part  1207  will 
eventually  be  totally  superseded  by  a 
combination  of  the  new  Standards,  the 
new  financial  dist;iosure  regulation,  the 
NASA  supplemental  regulation,  NASA 
internal  directives,  and  a  future  OGE 
regulation  on  regulatory  waivws  issued 
under  18  U.S.C.  208(b)(2).  Therefore,  the 
designation  of  NASA  Agency  Ethics 
Officials  currently  at  14  CFR  1207.104  is 
being  modified  to  include  and  identify 
"Agency  designees"  and  is  restated  at 
section  6901.102  of  the  NASA 
supplemental  regulation. 

Section  6901.1 03    Outside  Employment 

5  CFR  2635.802  and  2635.803. 
respectively,  authorize  individual 
agencies,  by  supplemental  regulation,  to 
prohibit  conflicting  outside  employment 

and  to  require  employees  to  obtain 
approval  before  engaging  in  other 
outside  employment  or  activities.  The 
current  NASA  rules  prohibiting  outside 
employment  with  certain  entities  and 
requiring  administrative  approval  for 
other  particular  empiovTnent  activities 
have  been  in  effeci  for  many  ye.ars  and 
have  served  NASA  well  in  avoiding 
violations  of  the  standards  of  conduct 


and  conflict  of  interest  statutes  and, 
thus,  in  ensuring  public  confidence  in 
the  integrity  of  NASA  personnel  and 
programs.  Accordinglv,  the  rules  at  14 
CFR  1207.300-1207.306  have  been 
modified  form  as  §6901.103  of  the 
NASA  supplemental  regulation. 

As  permitted  by  5  CFR  2635.802, 
NASA  is  issuing  §6901. 103(c)  which 
sets  forth  prohibitions  on  non- 
Govemment  employment  that  are 
substantially  similar  to  those  found  in 
14  CFR  1207.302(f).  Prohibited 
employment  listed  in  §6901. 103(c) 
includes  employment  with  a  NASA 
contractor,  subcontractor,  or  grantee,  in 
connection  vdth  work  performed  by  that 
entity  for  NASA,  and  employment  with 
parties  to  certain  classes  of  agreements 
to  which  NASA  is  a  party,  if  the 
employment  would  be  in  connection 
with  work  to  be  performed  under  such 
an  agreement.  NASA  has  determined,  in 
accordance  with  the  standard  set  forth 
in  5  CFR  2635.403(a).  that  such  outside 
employment  by  employees,  other  than 
special  Government  employees,  would 
cause  reasonable  f>ersons  to  question  the 
impartiality  and  objectivity  with  which 
NASA  programs  are  administered. 

As  permitted  by  5  CFR  2635.803,  and 
based  on  its  finding  that  the  long- 
standing requirements  for  prior 
approval  for  certain  categories  of 
outside  employment  at  14  CFR  1207.306 
has  helped  to  ensure  that  employees' 
outside  activities  conform  to  apphcable 
statutes  and  regulations,  NASA  has 
determined  to  continue  to  require  prior 
approval  for  those  outside  employment 
activities  that,  by  their  nature,  tend  to 
raise  questions  under  the  Standards. 
Before  engaging  in  specified  categories 
of  outside  employment,  with  or  without 
compensation,  §  6901.103(d)  requires  a 
NASA  employee,  other  than  a  special 
Government  employee,  to  obtain  written 
approval  fitim  an  appropriate  agency 
official. 

"Outside  Employment"  is  broadly 
defined  at  §  6901.103(b)(2)  to  cover  any 
form  of  non-Federal  employment  or 
business  relationship  involving  the 
provision  of  personal  services, 
including  writing  when  done  under  an 
arrangement  v«th  another  f>erson  for 
production  or  publication  of  the  written 
product.  It  does  not,  however,  include 
participation  in  the  activities  of 
nonprofit  charitable,  religious, 
professional,  social,  fraternal,  and 
similar  organizations,  unless  the 
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organization  is  a  prohibited  source  as 
defined  in  5  CFR  2635.203(d).  or  unless 
such  activities  involve  the  provision  of 
professional  services  or  advice  or  are  for 
compensation  other  than  reimbursement 
for  expenses.  Sections  6901.103(f)  and 
(g)  set  forth  the  requirements  for 
submission  and  processing  of  a  written 
request  for  approval. 

To  ensure  that  section  6901.103  is  not 
itself  construed  as  authority  to  deny 
permission  to  engage  in  any  outside 
employment  activity.  §6901. 103(g)(3) 
states  that  approval  will  be  granted 
unless  it  is  determined  that  the 
prospective  outside  employment  is 
expected  to  involve  conduct  prohibited 
by  statute  or  Federal  regulations, 
including  5  CFR  part  2635  and  this 
supplemental  regulation. 

III.  Repeal  of  NASA  Standards  of 
Conduct 

Most  of  NASA's  standards  of  conduct 
at  14  CFR  part  1207  were  superseded  by 
the  executive  branch-wide  financial 
disclosure  regulations  at  5  CFR  part 

2634  and  by  the  ethical  conduct 
standards  at  5  CFR  part  2635  NASA  is. 
therefore,  repealing  those  portions  of  its 
existing  standards  of  conduct  regulation 
at  14  CFR  part  1207  which  were 
superseded  by  5  CFR  parts  2634  and 

2635  or  which  will  be  superseded  on 
the  date  of  the  current  rulemaking  by 
this  NASA  supplemental  regulation.  In 
the  place  of  the  superseded  regulations, 
NASA  is  substituting  cross-references  to 
the  new  executive  branch-wide 
regulations  on  ethical  conduct  and 
financial  disclosure,  the  Office  of 
Personnel  Management  provisions  on 
employee  responsibilities  and  conduct 
at  5  CFR  part  735.  and  the  NASA 
supplemental  regulation.  Consistent 
with  5  CFR  2635.4U2(d)(l),  existing 

§  1207.403  of  14  CFR  is  being  preserved 
and  redesignated  as  §  1207.102,  pending 
issuance  by  OCE  of  superseding 
regulatory  waivers.  Similarly,  exi.sting 
.sections  1207.800  and  1207.801  of  14 
CVR,  which  provide  guidance  to  former 
NASA  employees  who  desire  to 
communicate  with  NASA  to  provide 
scientific  or  technical  information  in 
accordance  with  18  U.S.C.  207(j)(5). 
have  no  counterpart  in  the  new 
Standards  and  are  being  retained  and 
redesignated,  with  a  couple  of 
modifications  to  refiect  the  current  post- 
Government  employment  law.  as 
§§  1207.201  and  1207.202  of  14  CFR. 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

As  Administrator  of  NASA.  I  have 
found  that  good  cause  exists  under  5  . 
U.S.C.  553(b)  and  (d)(3)  for  waiving,  as 


unnecessary  and  contrary  to  the  public 
interest,  the  general  notice  of  proposed 
rulemaking  and  the  30-day  delay  in 
effectiveness  as  to  these  rules  and 
repeals.  The  supplemental  regulations 
are  essentially  similar  to  rules 
previously  contained  in  NASA's 
standards  of  conduct,  and  I  believe  that 
it  is  important  to  a  smooth  transition 
from  NASA's  prior  ethics  rules  to  the 
new  executive  branch-wide  Standards 
and  financial  disclosure  regulations  that 
these  rulemaking  actions  take  place  as 
soon  as  possible.  Furthermore,  this 
rulemaking  is  related  to  NASA's 
organization,  procedures,  and  practices 

Executive  Order  12866 

In  promulgating  this  final  rule,  NASA 
has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  This  regulation 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Executive  order. 

Regulatory  Flexibility  Act 

As  Administrator  of  NASA.  I  have 
determined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  that 
this  regulation  will  not  have  a 
significant  impact  on  small  business 
entities  because  it  affects  only  NASA 
employees. 

Paperwork  Reduction  Act 

As  Administrator  of  NASA.  I  have 
determined  that  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35) 
does  not  apply  because  this  regulation 
does  not  contain  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

5  CFR  Part  6901 

Conflict  of  interests.  Executive  branch 
standards  of  conduct.  Government 
employees. 

14  CFR  Part  1207 

Conflict  of  interests.  Executive  branch 
standards  of  conduct.  Government 
employees. 

Datod:  September  16. 1994. 
Daniel  S.  Goldin, 

Administrator,  National  Aeronautics  and 
Space  Administration. 

Approved:  September  20.  1994. 
Stephen  D.  Potts, 
Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Aeronautics  and 
Space  Administration,  with  the 
concurrence  of  the  Office  of 


Government  Ethics,  is  amending  title  5 
of  the  Code  of  Federal  Regulations  and 
title  14,  chapter  V,  of  the  Code  of 
Federal  Regulations,  as  follows: 

TITLE  5— [AMENDED] 

1.  A  new  chapter  LIX,  consisting  of 
part  6901,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

5  CFR  CHAPTER  LlX—fJATIONAL 
AERONAUTICS  AND  SPACE 
ADMINISTRATION 

PART  6901— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  NATIONAL 
AERONAUTICS  AND  SPACE 
ADMINISTRATION 

Sec 

6901.101  General. 

6901.102  Designation  of  responsible 
officials. 

6901.103  Outside  employment. 
Authority:  5  U.S.C.  7301:  5  U.S.C.  App. 

(Ethics  in  Government  Act  of  1978);  42 
use.  203(c)(1):  E.G.  12674.  54  FR  15159.  3 
CFR.  1989  Comp.,  p.  215,  as  modified  by  E.O. 
12731,  55  FR  42547,  3  CFR,  1990  Comp.  p. 
306;  5  CFR  2635.105.  2635.403(a). 
2635.802(a).  2635.803. 

§6901.101     GeneraL 

In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
employees  of  the  National  Aeronautics 
and  Space  Administration  (NASA)  and 
supplement  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  contained  in  5  CFR  part  2635.  In 
addition  to  the  standards  in  5  CFR  part 
2635  and  this  part,  employees  are 
subject  to  the  executive  branch  financial 
disclosure  regulations  contained  in  5 
CFR  part  2634,  and  to  additional 
regulations  regarding  their  conduct 
contained  in  5  CFR  part  735  and  14  CFR 
part  1207. 

§6901.102    Designation  of  responsible 
officials. 

(a)  Dfsignated  Agency  Ethics  Official. 
The  General  Counsel  of  NASA  is  the 
Designated  Agency  Ethics  Official 
(DAEO)  and  as  such  has  the 
responsibilities,  authorities,  and  duties 
set  forth  in  5  CFR  2638.203. 

(b)  Alternate  Designated  Agency 
Ethics  Official.  The  Associate  General 
Counsel  (General)  shall  serve  as  the 
Alternate  Designated  Agency  Ethics 
Official  in  accordance  with  5  CFR 
2638.202(b). 

(c)  Deputy  Ethics  Officials.  (1)  The 
following  officials  are  designated  as 
NASA  Deputy  Ethics  Officials  pursuant 
to  5  CFR  2638.202(b)(7): 

(i)  Deputy  General  Counsel; 


(ii)  Associate  Genera)  Counsel 
(General); 

(iii)  Senior  Ethics  Attorney  assigned 
to  the  Associate  General  Counsel 
(General);  and 

(iv)  Chief  Counsel  at  each  NASA  Field 
or  Component  Installation. 

(2)  Deputy  Ethics  Officials  may  carry 
out  responsibibties  delegated  to  them 
through  designated  subordinates,  but 
shall  retain  ultimate  responsibility  for 
the  ethics  functions  assigned  to  them. 

(d)  Agency  Designe'C.  As  used  in  5 
CFR  part  2635,  the  term  "Agency 
Designee"  at  NASA  refers  to  the 
following: 

(1)  For  employees  at  NASA 
Headquarters,  the  DAEO.  the  Alternate 
DAEO,  or  the  Associate  Administrator 
for  Human  Resources  and  Education; 
and 

(2)  For  employees  at  Field  or 
Component  Installations,  the  Director  of 
the  Installation,  who  may  delegate 
specific  responsibilities  of  the  Agency 
Eiesignee  to  the  Installation's  Chief 
Counsel  or  to  another  official  who 
reports  directly  to  the  Director. 

§  6d01 . 1 03    Outside  emptoyment. 

(a)  General.  A  NASA  employee  shall 
not  engage  in  outside  employment 
prohibited  by  paragraph  (c)  of  this 
section  and  shall  obtain  approval  before 
engaging  in  the  outside  employment 
activities  specified  in  paragraph  (d)  of 
this  section. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Key  official  means  an  officer  or 
employee,  other  than  a  special 
Government  employee,  who  is  required, 
in  accordance  with  5  CFR  part  2634,  to 
file  a  public  financial  disclosure  report 
or  who  holds  a  position  as  astronaut, 
astronaut  candidate,  procurement 
officer,  or  chief  counsel. 

(2)  Outside  employment  means  any 
form  of  compensated  or  uncompensated 
non-Federal  employment  or  business 
relationship  involving  the  provision  of 
personal  services  by  the  employee  It 
includes,  but  is  not  limited  to,  personal 
services  as  an  officer,  directs, 
employee,  agent,  attorney,  OHisultant, 
contractor,  general  partner,  trustee, 
teacher,  or  speaker.  It  includes  writing 
when  done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  written  product.  It 
does  not,  however.  inrJude  participation 
in  the  activities  of  a  nonprofit 
charitable,  religious,  professional, 
social,  fraternal,  educational, 
recreational,  public  sen-ice,  or  r.ivic 
organization,  unless  the  organization  is 

a  prohibited  source  or  unless  such 
activities  involve  the  provision  of 
profes-sional  services  or  advice,  or  are 


for  compensation  other  than 
reimbursement  of  expenses. 

(3)  Profession  has  the  meaning  set 
forth  in  5  CFR  2636.305(b)(1). 

(4)  Prohibited  source  has  the  meaning 
set  forth  in  5  CFR  2635.203(d). 

(c)  Prohibited  outside  employment.  A 
NASA  employee,  other  than  a  special 
Government  employee,  shall  not  engage 
in  outside  employment  with  the 
following: 

(1)  A  NASA  contractor,  subcontractor, 
or  grantee  in  awinection  with  work 
performed  by  that  entity  for  NASA;  or 

(2)  A  party  to  a  Space  Act  agreement, 
Commercial  Launch  Act  agreement,  or 
other  agreement  to  which  NASA  is  a 
party  pursuant  to  specific  statutory 
authority,  if  the  employment  is  in 
connection  with  work  performed  under 
that  agreement. 

(d)  Prior  approval  for  outside 
employment.  A  NASA  employee,  other 
than  a  special  Government  employee, 
shall  request  and  obtain  administrative 
approval  before  engaging  in  the 
following  outside  employment 
activities: 

(1)  Teaching,  speaking,  writing,  or 
editing,  unless  the  subject  matter 
pertains  to  the  private  interests  of  the 
employee,  such  as  a  hobby,  cultural 
activity,  or  nonwork  related  professional 
pursuit; 

(2)  The  practice  of  a  profession  or  the 
rendering  of  professional  consulting 
services; 

(3)  The  management  or  conduct  of  a 
business  in  which  the  employee  or  the 
employee's  spouse  has  an  ownership 
interest; 

(4)  Holding  a  State  or  local  public 
office,  whether  by  election  or 
appointment; 

(5)  Employment  with  a  NASA 
contractor,  subcontractor,  or  grantee; 

(6)  Employment  with  a  party  to  a 
Space  Act  agreement.  Commercial 
Launch  Act  agreement,  or  other 
agreement  to  which  NASA  is  a  party 
pursuant  to  specific  statutory  authority; 

(7)  Serving  as  an  officer,  trustee,  or 
member  of  a  board,  directorate,  or  other 
such  body  of  a  for  profit  organization  or 
of  a  nonprofit  organization  that  is  a 
prohibited  source;  or 

(8)  Employment  which  involves  the 
practice  of  a  NASA-owned  invention. 

(e)  ft7or  approval  requested  by 
employee.  Even  when  not  required  by 
paragraph  (d)  of  this  section,  a  NASA 
employee  who  is  in  doubt  as  to  the 
propriety  of  outside  employment  or 
another  outside  activity  may  request 
prior  approval  using  the  procedures  set 
forth  in  this  section. 

(f)  Form  of  request  for  approval.  (1)  A 
request  for  administrative  appcovai  of 
outside  employment  shall  be  in  writing 
and  shall  include  the  following: 


(i)  The  employee's  name  and 
occupational  title; 

(ii)  The  nature  of  the  employment, 
including  a  full  description  of  the 
specific  duties  or  services  to  be 
performed; 

(iii)  The  name  and  address  of  the 
person  or  organization  for  which  work 
will  be  done: 

(iv)  The  estimated  total  time  that  will 
be  devoted  to  the  activity.  If  the 
employment  is  on  a  continuing  basis, 
indicate  the  estimated  number  of  hours 
per  year;  for  other  employment,  indicate 
the  anticipated  begirming  and  ending 
date; 

(v)  A  statement  as  to  whether  the 
work  can  be  performed  entirely  outside 
of  the  employee's  regular  duty  hours 
and.  if  not,  the  estimated  number  of 
hours  of  absence  from  work  that  will  be 
required; 

(vi)  The  amount  of  compensation,  if 
any,  to  be  received;  and 

(vii)  A  statement  that  the  employee 
currently  has  no  official  duties 
involving  a  matter  that  affects  the 
outside  employer  and  will  disqualify 
from  future  participation  in  matters  that 
could  directly  affect  the  outside 
employer. 

(2)  Locally  prepared  forms  providing 
for  collection  of  the  information 
required  by  paragraph  (0(1)  of  this 
section  may  be  used  for  submission  of 
the  request  and  subsequent  approval  or 
disapproval. 

(gj  Approval  of  requests — (1)  Key 
Officials.  The  Headquarters  Assodafe 
Administrator  for  Human  Resources  and 
Education  has  authority  to  approve 
requests  for  approval  of  outside 
employment  submitted  by  NASA  Key 
Officials.  Prior  to  approval  or 
disapproval.  Key  Official  requests  shall 
be  submitted  to  the  appropriate  Official- 
in-charge  of  the  Headquarters  Office  or 
to  the  Director  of  the  appropriate  Field 
or  Component  Installation,  who  shall 
add  a  recommendation  and  forward  the 
request  through  the  General  Counsel  to 
the  Associate  Administrator. 

(2)  Employees  other  than  Key 
Officials.  The  appropriate  Official-in- 
Charge  of  a  Headquarters  Office,  or  the 
Director  of  a  Field  or  CompK>oent 
Installation,  or  a  person  designated  to 
act  for  the  Director,  has  authority  to 
approve  requests  for  approval  of  outside 
employment  submitted  by  employees 
other  than  NASA  Key  Officials.  Prior  to 
approval  or  disapproval: 

(i)  Requests  by  NASA  Headquarters 
personnel  shall  be  submitted  to  and 
reviewed  by  the  employee's  supervisor 
and  by  the  Office  of  the  Associate 
General  Counsel  (General);  and 

(ii)  Requests  by  Field  or  Component 
Installation  persormel  shall  be 
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submitted  to  and  reviewed  by  the 
employee's  supervisor  and  by  a  Deputy 
Ethics  Official  or  designee. 

(3)  Standard  for  approval.  Approval 
will  be  granted  unless  a  determination 
is  made  that  the  prospective  outside 
employment  is  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2B35 
and  this  part. 

(4)  Scope  of  approval.  Approval  will 
be  for  a  period  not  to  exceed  3  years. 
Upon  a  signiPicant  change  in  the  nature 
or  scope  of  the  outside  employment  or 
in  the  employee's  NASA  position,  the 
employee  shall  submit  a  revised  request 
for  approval. 

(5)  Notification  of  approval  or 
disapproval.  Employees  will  be  notified 
in  writing  of  the  action  taken  on  their 
requests. 

(6)  Records  of  requests.  All  requests 
for  approval  will  be  maintained  in  the 
local  Human  Resources/Personnel 
Office  for  the  duration  of  the  requester's 
NASA  employment. 

14  CFR  CHAPTER  V— NATIONAL 
AERONAUTICS  AND  SPACE 
ADMINISTRATION 

PAHr  1207— STANDARDS  OF 
CONDUCT 

2.  The  authority  citation  for  part  1207 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  7301.  42  U.S.C 
203(c)(1). 

3.  Subpart  A  of  part  1207  is  amended 
by  removing  §§  1207.100  and  1207.102 
through  1207.104.  redesignating 

§  1207.403  as  §  1207.102  and  revising 
§  1207.101  to  read  as  follows: 

§1207.101  Cross-references  to  ethical 
conduct,  financial  disclosure,  and  other 
applicable  regulations. 

Employees  of  the  National 
Aeronautics  and  Space  Administraiion 
(NASA)  should  refer  to  the  executive 
branch-wide  Standards  of  Ethnical 
Conduct  at  5  CFR  part  2635.  the  NASA 
regulation  at  5  CFR  part  6901  whi<  h 
supplements  the  executive  branch-wide 
standards  with  respect  to  prohibitions 
and  prior  approval  requirements 
applicable  to  certain  outside 
employment  activities,  the  Office  of 
Personnel  Management  provisions  on 
employee  responsibilitias  and  conduct 
at  5  CFR  part  735.  and  the  executive 
branch-wide  financial  disclosure 
regulation  at  5  CFR  pari  2634. 

4.  In  part  1207.  subpart  B.  consisting 
of  §§  1207.200  through  1207.203; 
subpart  C.  consisting  of  §§  1207.300 
through  1207.306;  subparts  E  and  F;  and 
subpart  G.  consisting  of  §S  1207.700 
through  1207.704.  are  removed. 


5.  In  part  1207.  subpart  D,  consisting 
of  §§  1207.400  through  1207.402. 
1207.404.  and  1207.405.  is  removed. 

6.  In  part  1207.  subpart  H.  consisting 
of  §§1207.800  and  1207.801  is 
redesignated  as  subpart  B.  consisting  of 
§§  1207.201  and  1207.202  respectively, 
and  paragraph  (a)  of  newly  designated 
§  1207.202  is  amended  by  revising  the 
reference  in  the  introductory  text  to 
"section  207(f)"  to  read  "section 
207())(5)".  and  by  revising  the  citation 
in  paragraph  (a)(1)  to  "18  U.S.C.  207(a). 
(b).  or  (c)"  to  read  "18  U.S.C.  207(a).  (c), 
or{d)". 

(FR  Doc.  94-23735  Filed  »-27-94  8  45  am) 

BILUNQ  COOC  rStO-01-»-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  51 

[Docket  Numt)er  FV-92-3031 

Apricots:  Grade  Standards 

AGENCY:  Agricultural  Marketing  Ser\'ice. 

USDA. 

action:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
United  States  Standards  for  Grades  of 
Apricots.  The  revision  specifies 
definitions  that  do  not  appear  in  the 
standard  but  are  described  in  the 
inspection  instructions  and  brings  up  to 
date  any  obsolete  terms  and  definitions. 
In  addition,  the  revision  will  provide 
metric  equivalents  for  dimensions  given 
in  terms  of  U.S.  Customary  units  and 
contains  conforming  and  editorial 
changes. 

EFFECTIVE  DATE:  October  28.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  O'Sullivan.  Fresh  Products 
Branch.  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  P.O.  Box 
96456.  Washington  DC.  20090-6456. 
(202) 720-2185. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  exempt  from  Executive  Order  12866 
review. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  final  rule  for  the  revision 
of  U.S.  Standards  for  Grades  of  Apricots 
will  not  im[>ose  substantial  direct 
economic  cost,  recordkeeping,  or 
personnel  workload  changes  on  small 
entities,  and  will  not  alter  the  market 


share  or  competitive  position  of  these 
entities  relative  to  large  businesses.  In 
addition,  under  the  Agricultural 
Marketing  Act  of  1946.  the  use  of  these 
standards  is  voluntary. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Agencies  periodically  review  existing 
regulations.  An  objective  of  the  review 
is  to  ensure  that  the  grade  standards  are 
serving  their  intended  purpose,  the 
language  is  clear,  and  the  standards  are 
consistent  with  AMS  policy  and 
authority. 

The  United  States  Standards  for 
Grades  of  Apricots  became  effective  on 
May  25.  1928.  and  has  not  been  revised 
since  then.  In  June  1992.  the 
Washington  Apricot  Marketing 
Committee  (WAMC)  requested  the 
USDA  to  revise  the  standard.  Consisting 
of  producers  from  various  districts 
throughout  the  State,  the  WAMC 
recommends  minimum  size,  pack,  and 
grade  requirements  each  year  for  the 
Federal  Marketing  Order  on  Washington 
State  grown  apricots.  Specifically,  the 
WAMC  requested  that  skin  breaks  (cuts 
and  stem  punctures),  and  stem  pulls  be 
changed  from  "free  from"  defects  to 
"free  from  damage"  or  "serious 
damage"  defects  in  the  U.S.  No.  1  and 
U.S.  No.  2  grades,  respectively.  Such 
changes  would  have  the  effect  of 
allowing  these  defects  on  fruit  in 
various  degrees  without  being  scored 
against  the  grade  (versus  "free  from" 
which  means  they  are  scored  on  sight). 
According  to  the  WAMC,  "This  will 
provide  the  industry  with  the 
opportunity  to  expand  markets  into 
Canada."  WAMC  also  suggested  that  the 
Department  should  make  any  other 
revisions  deemed  necessary. 

AMS  reviewed  these  issues  to 
ascertain  the  need  for  the  change 
proposed  by  WAMC  as  well  as  other 
technical  changes  or  updates  that  the 
Agency  believed  may  be  helpful.  Many 
suggestions  and  comments  were 
received  pertaining  to  an  informal 
market  survey  by  AMS.  These 
comments  reinforced  that  updating 
changes  were  necessary  to  bring  the 
standard  in  line  with  today's  marketing 
practices. 

These  changes  as  well  as  the  request 
by  the  WAMC  pertaining  to  skin  breaks 
were  incorporated  in  the  proposed  rule. 
United  States  Standards  for  Grades  of 


Apricots  (7  CFR  51.2925-51.2934], 
which  was  published  in  the  Federal 
Register  on  January  11, 1994  |59  FR 
1490).  The  60-day  comment  period 
ended  March  14, 1994,  and  a  total  of 
fourteen  comments  were  received 
concerning  the  proposal. 

Six  of  these  comments  were  in  favor 
of  the  proposal.  Four  of  these 
commentors  were  shippers/packers/ 
growers  from  Washington  State,  one 
from  Idaho,  and  one  from  California. 
One  commentor  who  felt  that  the 
standard  should  allow  some  skin  breaks 
asserted  that,  "We  felt  that  these  were 
very  good  quality  apricots  and  would 
have  been  received  by  our  Canadian 
customers  and  they  would  have  been 
very  well  satisfied  with  our  quality  just 
like  our  customers  in  the  United 
States."  Another  commentor  stated  that 
"This  injury  is  slight,  and  does  not 
detract  from  the  quality  or  appearance 
of  the  fruit,  but  under  present  U.S.  grade 
standards  it  can  not  be  marketed." 

A  comment  from  a  grower  in  Idaho 
suggested  extending  the  definition  to 
hail  damage.  The  proposal  considers  a 
broken  skin  due  to  hail  to  be  considered 
as  serious  damage.  However,  the  grower 
suggested  providing  a  Vib  inch  aggregate 
surface  area  and  Vie  inch  depth 
maximum  allowance  to  broken  skins 
due  to  hail  injury. 

Also,  a  grower/packer/shipper  from 
California  commented  that  although 
they  intended  to  maintain  their  current 
level  of  quality,  they  did  not  object  to 
the  proposal  to  lower  the  grade 
standards.  "If  Washington  state  apricot 
shippers  perceive  a  market  for  their 
apricots  with  reduced  grade  standards, 
then  they  must  be  allowed  to  access  that 
market.  Lowering  the  export  grade 
standard  does  not  require  export  buyers 
to  purchase  product  with  more  defects. 
It  does,  however,  provide  them  with  an 
option  for  access  to  possibly  more 
product  at  a  potentially  more  attractive 
price  to  consumers.  Although  this  may 
result  in  reduced  market  share  for 
California  apricot  shippers,  it  must  not 
be  the  intent  of  grade  standards  to  grant 
favor  to  one  shipping  region  over 
another.  The  dynamics  of  the 
marketplace  must  prevail  without  the 
intervention  of  excessive  grade 
standards  that  prohibit  a  mutually 
beneficial  transaction  between  a  buyer 
and  seller." 

Eight  comments  were  received  which 
were  against  the  proposed  changes 
regarding  skin  breaks.  Six  of  these 
comments  were  from  grower/packer/ 
shippers  in  the  State  of  California,  one 
comment  from  the  Cahfornia  Apricot 
Advisory  Board  (CAAB),  and  one 
comment  from  the  National  Association 


of  Perishable  Agricultural  Receivers 
(NAPAR). 

One  grower  from  California 
commented,  "My  experience  with  skin 
breaks  (cuts  and  stem  punctures)  on 
mature  apricots  is  not  good. 
Discoloration  and  rot  begin  to  form 
almost  immediately  after  a  skin  break 
occurs  at  harvest  time.  This  severely 
shortens  the  already  short  shelf  life  of 
the  damaged  apricot.  Neither  the  retailer 
nor  the  consumer  benefit  in  such  a 
situation." 

Another  grower  commented,  "We  feel 
that  if  growers  and  shippers  such  as 
those  in  Washington  are  allowed  to  ship 
lower  quality  and  potentially  disease- 
vulnerable  fruit  the  opportunity  to  build 
a  growing  and  reliable  export  market 
will  be  severely  retarded." 

The  CAAB  noted  in  its  comment  three 
reasons  for  objecting  to  the  skin  break 
changes:  (1)  "Increasing  the  size  and 
depth  of  skin  breaks,  stem  pulls  and 
bruises  will  further  reduce  the  grocery 
trade's  confidence  in  U.S.  Apricots 
*   *   *  Questionable  and  erratic  quality 
of  apricots  is  still  one  of  this  industrj''s 
serious  problems."  (2)  "The  next  several 
years  will  see  a  substantial  increase  in 
the  production  of  apricots  both  in 
California  and  Washington.  This  means 
that  export  potential  will  be  needed  to 
absorb  this  volume  growlh.  Fruit  that 
has  greater  damage  tolerances  at  present 
will  severely  threaten  our  ability  to 
utilize  this  vitally  needed  outlet.  Export 
markets  take  longer  to  reach  increasing 
the  danger  of  fruit  spoilage  from 
wounds."  (3)  "It  can't  be  stressed 
enough  that  the  risk  of  infected  fruit 
spreading  to  entire  containers  and  even 
loads  by  the  time  they  reach  their 
destination  is  a  potential  problem  far 
beyond  that  of  approving  just  a  few 
damaged  apricots  at  point  of 
inspection." 

NAPAR's  comment  summarized  its 
viewpoint  with  the  following  statement, 
"We  oppose  the  removal  of  fresh  cuts, 
stem  puncture  and  stem  pulls  from  the 
FREE  FROM  defects  clause  in  both 
grades,  U.S.  No.  1  and  U.S.  No.  2.  These 
defects  will  permit  pathogenic 
microorganisms  to  enter  Ae  product  at 
shipping  point,  developing  during 
transit,  distant  terminal  markets,  storage 
and  or  at  retail  outlets  and  develop  into 
decay  or  serious  discolorations  resulting 
in  great  losses  to  the  receivers  and 
retailers.  Additionally  and  not  of  lesser 
importance,  if  we  allow  the  marketing  of 
apricots  in  a  world  wide  produce 
marketing  system,  we  can  expect  other 
countries  to  request  to  import  into  the 
United  States  fruits  of  the  same  poor 
quality  or  otherwise  unsalable  product. 
To  prevent  foreign  countries  from 
requesting  to  import  to  the  United  States 


product  of  this  quality  and  condition, 
we  should  maintain  a  strict  U.S. 
Standards  for  Grades  of  all  commodities 
grown  in  the  United  States  of  America." 

AMS  has  considered  these  comments 
and  agrees  that  skin  breaks  should 
remain  as  a  "free  from"  defect  for  both 
grades.  The  agency  also  believes  that  the 
other  changes  proposed  to  update  and 
modernize  the  standard  are  important 
and  will  be  incorporated  as  a  result  of 
this  final  rule. 

The  rationale  for  this  decision  is  two- 
fold: First,  the  record  supports 
maintaining  the  definition  of  skin 
breaks  as  it  now  exists  in  the  standard. 
As  indicated  above,  the  stronger  case  is 
made  for  not  allowing  greater  damage 
tolerances.  Second,  most  comments  in 
favor  of  the  proposed  change  were  based 
on  the  belief  that  this  would  allow 
shipment  of  more  apricots  into  Canada. 

Canadian  Import  Requirements  state 
that  apricots  must  meet  a  U.S.  grade  to 
be  shipped  to  Canada.  If  apricots  fail  to 
grade  based  on  skin  oreaks,  then  the  lot 
cannot  be  shipped  to  Canada.  The 
Canadian  government  generally  defines 
its  import  requirements  in  terms  of  U.S. 
standards  for  the  convenience  of  U.S. 
shippers,  but  that  does  not  mean  the 
U.S.  standards  have  to  be  the  terms  cf 
regulation  for  the  Canadian 
government's  import  requirements. 
Ultimately,  inclusion  of  skin  breaks  in 
the  U.S.  standard  may  only  prompt  the 
Canadian  government  to  specify  their 
requirements  for  no  skin  breaks  outside 
the  standard. 

The  Agricultural  Marketing  Service 
(AMS)  develops  and  improves  standards 
of  quality,  condition,  grade,  and 
packaging  to  enhance  the  marketing  of 
agricultural  commodities  by  fostering 
consistency  in  commercial  practices. 
The  Agency  has  determined  this  final 
rule  will  enhance  the  marketing  of 
apricots.  The  provisions  of  this  final 
rule  are  the  same  as  those  in  the 
proposed  rule  except  for  skin  breaks  as 
previously  mentioned  and  for  the 
editorial  changes  made  for  clarity. 

Accordingly,  this  revision  shall 
become  effective  30  days  after 
publication  in  the  Federal  Register 

List  of  Subjects  in  7  CFR  Part  51 

Agricultural  commodities.  Food 
grades  and  standards.  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements,  Vegetables. 

PART  51— [AMENDED] 

For  reasons  set  forth  in  the  preamble, 
7  CFR  part  51  is  amended  as  follows: 
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PART  51— {AMENDED} 

1.  The  authority  citation  for  7  CFR 
Part  5 1  is  revised  to  read  as  follows: 

Authority:  7  V.S.C  1622.  1624 

2.  In  Part  5 1 .  Subpart— United  States 
Standards  for  Apricots  is  revised  to  read 
;w  follows: 

Sut>p«rt— 4Jnlt0<l  States  StanOards  for 
Grade*  ol  ApfV:ots 

Gradei 

Sot. 

51.2925     U.S.  No.  1. 

"112926     I)  S.  No.  2 

Markup  and  Packiag  Requirements 
51.2927    Mariiiag  and  packing  reqmrenients. 

Toleraacas 

51  2<»28    TolemncM 

Applicaiioa  of  TolerAncsB 

r>  12429    ApphcatiuoufTolannoM. 

Definitioas 

51  29JO  Mature 

S1.2<4:)I  Well  formed. 

51.2932  Dumnge. 

S1.293.i  Serious  damage. 

51.2934  Diameter. 

Subpart— United  State*  Standards  for 
Grades  of  Apricots 

Grad«^ 

§  51.2925     U.S.  No.  1. 

U.S.  No.  1"  shall  consist  of  apricots 
of  one  variety  whit.h  are  mature  but  not 
soft,  overripe,  or  shriveled  and  which 
are  well  formed,  free  from  decay,  cuts, 
skin  breaks,  and  worm  holes  and  free 
from  damage  caused  by  limbrubs. 
rus-wting.  growth  cracks,  dirt.  .scab, 
scale,  hail,  bruises,  disease,  insects,  or 
mechanical  or  other  means.  For 
tolerances  see  §  51  2928. 

$51.2926    U.S.NO.Z 

"U.S.  No.  2"  shall  consist  of  apricots 
of  one  variety  which  are  mature  but  not 
soft,  overripe  or  siinveled  and  which  are 
free  from  decay,  cuts,  skin  breaks,  and 
worm  holes  and  free  from  serious 
damage  caused  by  Umbmbs.  growth 
cracks,  dirt,  scale,  hail,  bruises,  disease, 
insects,  or  mechanical  or  other  means. 
For  tolerances  see  §  51.2928. 

Marking  and  Patking  Requiremrnls 

§512«27     Mao  ■  4  ind  packing 
requlretnent:. 

I  he  minimum  size  or  numerical 
count  of  the  apricots  in  any  pat  kage 
shall  be  plainly  labeled,  stenciled,  or 
otherwise  marked  on  the  package. 

(a)  Numerical  count.  VVnen  the 
numerical  count  is  used  the  fruit  in  any 
sample  shall  not  vary  more  than  one- 
fourth  inch  in  diameter.  See 
^  51.2928(b)  Size  for  tnlerancM. 


|b)  Minimum  size.  "Minimum  size" 
refers  to  the  diameter  of  the  smallest 
apricot  in  the  package.  It  shall  be  stated 
in  terms  of  whole  and  eighth  inches,  as 
iv.t  inches  min..  IVh  inches  min..  etc., 
in  accordance  with  the  facts. 

Tolcrai 


§  5 1 .2928    Tolerances. 

In  order  to  allow  for  variations 
incident  to  proper  grading  and  handling 
the  following  tolerances  are  provided  as 
specified: 

(a)  Defects— il)  U.S.  No.  1  grade.  Not 
more  than  10  percent,  by  count,  of  any 
lot  may  be  below  the  requirements  of 
this  grade  and  provided  that  not  more 
than  5  percent,  shall  be  allowed  for 
defects  causing  serious  damage  and 
further  provided  that  not  more  than  1 
percent,  shall  be  allowed  for  decay. 

(2)  U.S.  No.  2  grade.  Not  more  than 
10  percent,  by  count,  of  any  lot  may  be 
below  the  requirements  of  this  grade, 
and  not  more  than  1  percent  shall  be 
allowed  for  decay. 

(h)  Size.  (1)  If  packages  are  marked 
with  numerical  count:  Not  more  than  10 
percent  of  the  samples  in  a  lot  may  fail 
the  one-quarter  imJi  variation 
requirement  designated  in  §51.2927 
paragraph  (a). 

(21  If  packages  are  marked  with 
minimum  size;  Not  more  than  10 
percent,  by  count,  of  the  apricots  in  any 
sample  may  be  below  the  minimum  size 
specified. 

Application  of  Tolerances 

%  51 .2929    AppMcatlon  o*  toterances. 

Individual  samples  are  subject  to  the 
following  limitations:  Provided,  that  the 
averages  for  the  entire  lot  are  within  the 
tolerances  specified  for  the  grade. 

(a)  For  a  tolerance  of  10  percent  or 
more;  individual  samples  in  any  lot  may 
contain  not  more  than  one  and  one-half 
times  the  tolerance  specified,  except 
that  1  decayed  or  1  seriously  damaged 
specimen  may  be  permitted  in  any 
sample. 

(b)  For  a  tolerance  of  less  than  10 
percent,  individual  samples  in  any  lot 
may  contain  not  more  than  double  the 
tolerance  specified,  except  that  1 
decayed  specimen  may  be  permitted  in 
any  sample. 

Dermitions 

f5l2930    Matura. 

Mature  means  having  reached  the 
staj^f  of  development  which  will  insure 
a  proper  completion  of  the  ripening 
pro<»ss. 

§51.2931    W«N  formed. 

Well  formed  means  having  the  shape 
characteristic  of  the  variety. 


§51.2932     Damage 

Damagt  iiu.iiis  any  specific  defect 
defined  in  this  section;  or  an  equally 
objectionable  variation  of  any  one  of 
these  defects,  any  other  defect,  or  a 
combination  of  defects,  which 
materially  detracts  from  the  appearance, 
or  the  edible  or  shipping  quality  of  the 
apricot.  The  dimensions  given  for  these 
defects  are  based  on  an  apricot  with  a 
diameter  of  I'^b  inches  (4.8  cm). 
Correspondingly  larger  or  smaller 
dimensions  are  allowed  on  larger  or 
smaller  apricots.  The  following  specific 
defects  shall  be  considered  as  damage: 

(a)  Growth  Cracks  which  are  unhealed 
or  when  well  healed  and  over  three- 
eighths  of  an  inch  (9.5  mm)  in  length. 

(b)  Limbrubs  which  are  smooth  and 
shallow  and  are  more  than  one-fourth 
inch  (6.4  mm)  in  diameter. 

(c)  Russeting  which  is  reddish  to 
brown  in  color  and  exceeds  10  percent 
of  the  surface  or  thick,  rough,  and  very 
dark  and  exceeds  5  percent  of  the 
surface. 

(d)  Dirt  including  spray  residue 
appearing  to  the  extent  that  it  is  readily 
apparent. 

(e)  Scab  spots  when  cracked  or 
aggregating  more  than  three-eighths 
inch  (9.5  mm)  in  diameter. 

(f)  Scale  occurring  as  scale  insects, 
scale  marks,  or  similar  marks  which  are 
heavily  concentrated  or  are  scattered 
and  aggregating  more  than  one-fourth 
inch  (6.3  mm)  in  diameter. 

(g)  Hail  when  the  skin  has  been 
broken  or  when  not  shallow  and 
superficial  or  more  than  three-eighths 
inch  (9.5  mm)  in  diameter  in  the 

aggregate 

(h)  Bruises  when:  (1)  The  flesh  is 
discolored  deeper  than  one-eighth  of  an 
inch  (3.1  mm);  or 

(2)  Any  bruise  causing  discoloration 
exceeding  the  area  of  a  circle  three- 
eighths  inch  (9.5  mm)  in  diameter;  or 

(3)  An  aggregate  of  lesser  bruises 
detracting  from  the  appearance,  edible 
or  shipping  quality  of  the  apricot  as 
much  as  paragraph  (h)  (1)  or  (2)  of  this 
section. 
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§51.2933 

Serious  Damage  means  any  specific 
defect  defined  in  this  section;  or  an 
equally  objectionable  variation  of  any 
one  of  these  defects,  any  other  defect,  or 
a  combination  of  defects,  which 
seriously  detracts  from  the  appearance, 
or  the  edible  or  shipping  quality  of  the 
apricot.  The  dimensions  given  for  these 
defects  are  based  on  an  apricot  with  a 
diameter  of  V/n  inches  (4.8  cm). 
Correspondingly  larger  or  smaller 
dimensions  are  allowed  on  larger  or 
smaller  apricots.  The  following  specific 


defects  shall  be  considered  as  serious 
damage: 

(a)  Growth  Cracks  which  are  unhealed 
or  when  well  healed  and  over  one-half 
inch  (12.7  mm)  in  length. 

(b)  Limbrubs  which  are  smooth  and 
shallow  and  are  more  than  one-half  inch 
(12.7  mm)  in  diameter. 

(c)  Busseting  which  is  reddish  to 
brown  in  color  and  exceeds  one-third  of 
the  surface  or  thick,  rough,  and  very 
dark  and  exceeds  15  percent  of  the 
surface. 

(d)  Dirt  including  spray  residue  which 
is  readily  apparent  and  seriously  affects 
the  appearance. 

(e)  Scab  spots  when  cracked  or  when 
well  healed  and  aggregating  more  than 
one  inch  (2.5  cm)  in  diameter. 

(f)  Scale  occurring  as  scale  insects, 
scale  marks,  or  similar  marks 
aggregating  more  than  one-half  inch 
(12.7  mm)  in  diameter. 

(g)  Hail  when  the  skin  has  been 
broken  or  when  more  than  three 
sixteenths  (4.8  mm)  of  an  inch  deep  or 
more  than  one-half  inch  (12.7  mm)  in 
diameter  in  the  aggregate. 

(h)  Bruises  when:  (1)  The  flesh  is 
discolored  deeper  than  three-sixteenths 
of  an  inch  (4.8  mm);  or 

(2)  Any  bruise  causing  discoloration 
exceeding  the  area  of  a  circle  five- 
eighths  inch  (15.9  mm)  in  diameter;  or 

(3)  An  aggregate  of  lesser  bruises 
detracting  from  the  appearance,  edible 
or  shipping  quality  of  the  apricot  as 
much  as  paragraph  (h)(1)  or  (2)  of  this 
section. 

§51.2934    Diameter. 

Diameter  means  the  greatest  diameter, 
measured  through  the  center  of  the 
apricot,  at  right  angles  to  a  line  running 
from  the  stem  to  the  blossom  end. 

Dated:  September  22, 1994. 
Lon  Hatamiya, 
Administrator. 
[FR  Doc.  94-23920  Filed  9-27-94;  8:45  am] 
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7  CFR  Parts  922.  923,  and  924 
[Docket  No.  FV94-922-2IFR] 

Expenses  and  Assessment  Rates  for 
the  1994-95  Fiscal  Year  for  Specified 
Marketing  Orders 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 


established  assessment  rates  for  the 
1994-95  fiscal  year  for  Marketing 
Orders  (M.O.)  No.'s  922  and  923, 
covering  apricots  and  sweet  cherries 
grown  in  designated  counties  in 
Washington,  and  M.O.  No.  924  covering 
fresh  prunes  grown  in  designated 
counties  in  Washington  and  in  Umatilla 
County,  Oregon.  Authorization  of  these 
budgets  enables  the  Washington  Apricot 
Marketing  Committee,  the  Washington 
Cherry  Marketing  Committee,  and  the 
Washington-Oregon  Fresh  Prune 
Marketing  Committee  (Committees) 
established  under  these  marketing 
orders  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  programs.  Funds  to  administer  the 
programs  are  derived  from  assessments 
on  handlers. 

EFFECTIVE  DATE:  April  1,  1994,  through 
March  31,  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
5127;  or  Teresa  Hutchinson,  Northwest 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  Room  369,  Portland, 
OR  97204;  telephone:  (503)  326-2724. 

SUPPLEVENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreements  and  Marketing  Order  No. 
922  (7  CFR  part  922]  regulating  the 
handling  of  apricots  grown  in 
designated  counties  in  Washington; 
Marketing  Order  No.  923  [7  CFR  part 
923]  regulating  the  handling  of  sweet 
cherries  grown  in  designated  counties  in 
Washington;  and  Marketing  Order  No. 
924  (7  CFR  part  924]  regulating  the 
handling  of  fresh  prunes  grown  in 
designated  counties  in  Washington  and 
in  Umatilla  County,  Oregon.  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Maiketing  Agreement  Act  of  1937,  as 
amended  |7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform'.  Under  the  marketing 
order  provisions  now  in  effect,  apricots 
and  sweet  cherries  grown  in  designated 
counties  in  Washington,  and  fresh 
prunes  grown  in  designated  counties  in 
Washington  and  in  Umatilla  County. 
Oregon  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rates 
specified  herein  will  be  applicable  to  all 
assessable  apricots,  sweet  cherries,  and 


fresh  prunes  handled  during  the  1994- 
95  fiscal  year,  which  began  April  1, 
1994,  through  March  31,  1995.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulator)'  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  55  handlers  of 
Washington  apricots,  55  handlers  of 
Washington  sweet  cherries,  and  30 
handlers  of  Washington-Oregon  fresh 
prunes  subject  to  regulation  under  their 
respective  marketing  orders.  In  addition, 
there  are  about  190  Washington  apricot 
producers,  1,100  Washington  sweet 
cherry  producers,  and  350  Washington- 
Oregon  fresh  prune  producers  in  the 
respective  production  areas.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 
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An  annual  budnel  of  exp«n.s«i  is 
prepared  by  each  marketinK  order 
committee  and  subnutled  to  the 
Department  for  approval.  The  members 
of  the  C^onimittees  are  handlers  and 
pro«iucers  of  the  regulated  commodities. 
Thoy  are  familiar  with  the  Committees" 
needs  and  with  the  costs  for  goods, 
services,  and  personnel  in  their  local 
areas  and  are  thus  in  a  position  to 
formulate  appropriate  budgets.  The 
budgets  are  formulated  and  discussed  in 
public  meetings.  Thus,  all  directly 
offe»;ted  persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
each  Committee  is  derived  by  dividing 
anticipated  expenses  by  the  tons  of  fresh 
fruit  expected  to  be  shipped  under  the 
order.  Because  the  rates  are  applied  to 
actuul  shipments,  they  must  be 
(•stablished  at  rales  whitJi  will  produce 
tufficient  income  to  pay  the 
Committees'  expected  expenses. 
Recommended  budgets  and  rates  of 
as.sessment  are  usually  atied  upon  by 
the  Committees  shortly  before  a  season 
starts,  and  expenses  are  incnirred  on  a 
continuous  basis.  Therefore,  budget  and 
assessment  rate  approvals  must  be 
expedited  so  that  the  Committees  will 
have  funds  to  pay  their  expenses. 

The  Washington  Apricot  Marketing 
Committee  met  on  May  16.  1994.  and 
unanimously  recommended  1994-95 
expenses  of  $13,602.  which  is  $1,216 
more  in  expenses  than  the  $12. .186 
amount  that  was  recommended  for  the 
1993-94  fiscal  year. 

The  Committee  also  unanimously 
rH<;ommended  an  assessment  rate  of 
$0.00  per  ton  of  fresh  apricots,  which  is 
Q  decrease  of  $2. .SO  in  the  assevsment 
rate.  In  comparison,  the  1993-94 
a.ssessment  rate  was  52.50  per  ton.  The 
(Committee  unanimously  recommended 
bringing  forward  its  reserve  fund  of 
$22,170  to  pay  budgeted  expenses  for 
the  1994-95  flscal  year  as  an  alternative 
to  charging  handlers  an  a.s.sessment  rate. 
Shipments  of  fresh  apricots  are 
(rstimaled  at  5.200  tons. 

Funds  in  the  reserve  at  the  end  of  the 
1994-95  Fiscal  year,  estimated  at  $8,568. 
will  be  within  the  maximum  permitted 
bv  the  order  of  one  f\sc^\  yi'urs 
expenses. 

The  Washington  Cherry  Marketing 
Committee  met  on  May  17.  1994.  and 
imously  recommended  1994-95 
'  iises  of  $100,213  and  an  asaMsmant 
rale  of  $1.00  per  ton  of  sweet  cherries. 
In  comparison.  1993-94  budgeted 
expen.ses  were  S139.313.  with  an 
approved  assessment  rate  of  $3.00  per 
tun.  This  represents  a  $39,100  decrease 
III  expense*  and  a  $2.00  decrease  in  the 
)<;ses.sment  rate  from  the  amounts 
•  (  ommended  for  the  current  fiscal  year. 


The  assessment  rate,  when  applied  to 
anticipated  shipments  of  40.000  tons  of 
cherries,  would  yield  $40,000  in 
as.sessment  income.  Adequate  funds 
exists  in  the  Committees  reserve  to 
cover  additional  expenses. 

Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year,  estimated  at 
$74,695.  will  be  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
year's  expenses. 

The  Washington-Oregon  Fresh  Prune 
Marketing  Committee  met  on  June  1. 
1994.  and  recommended  1994-95 
expen.ses  of  $18,760.  which  represents  a 
$8,042  decrease  in  expenses  from  the 
$26,802  that  was  recommended  for 
1993-94  fiscal  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$1  00  per  ton  of  fresh  prunes.  In 
comparison,  this  is  $2.00  less  than  the 
$3.00  per  ton  assessment  rate  that  was 
approved  for  the  previous  fiscal  year. 
Shipments  of  fresh  prunes  for  1994  are 
estimated  at  6.500  tons,  which  would 
yield  $6,500  in  assessment  income. 
Adequate  funds  exists  in  the 
Committee's  reserve  to  cover  additional 
expenses. 

Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year,  estimated  at 
$22,800.  will  be  within  the  maximum 
permitted  by  the  order  of  one  fiscal 
year's  expenses. 

Major  expense  categories  for  the 
Committees  are  for  the  administration  of 
these  marketing  orders  and  for  fresh 
prune  research  and  sweet  cherry  market 
development  activities.  Administrative 
expen-ses  include  those  for  salaries, 
travel,  and  office  operations.  The  stone 
fruit  marketing  Committees  share  office 
expenses,  based  on  an  agreement  among 
the  Committees. 

An  interim  final  rule  was  published 
in  the  Federal  Register  |S9  FR  39415. 
August  3.  19941  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  orders.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  i.s  found  that  the  specified  exjjenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rates  to  cover  such 
expenses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 


It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Fed«*ral  Register  |5 
U.S.C.  553|  because  the  Committees 
need  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  bosis.  The  1994-95  fiscal 
year  for  the  program  began  April  1. 
1994.  The  marketing  orders  require  that 
the  rates  of  assessment  apply  to  all 
asses.sable  apricots,  sweet  cherries,  and 
prunes  handled  during  the  fiscal  year. 
In  addition,  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committees  at  a  public  meeting  and 
published  in  the  Federal  Register  as  an 
interim  final  rule.  No  comments  were 
received  concerning  the  interim  final 
rule  that  is  adopted  in  this  action  as  a 
final  rule  without  change. 

List  of  Subjects 

7  CFR  Part  922 

Apricots,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  923 

Cherries,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  924 

Marketing  agreements.  Plums.  Prunes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Parts  922,  923,  and  924 
are  amended  as  follows: 

PART  922-  APRfCOTS  GROWN  IN 
DESIGNATED  COUNTIES  IN 
WASHINGTON 

The  interim  final  rule  amending  7 
CFR  Part  922  which  was  published  at  59 
FR  39415  on  August  3, 1994,  is  adopted 
as  a  final  rule  without  change. 

PART  923     SWEET  CHERRIES 
GROWN  IN  DESIGNATED  COUNTIES 
IN  WASHINGTON 

The  interim  final  rule  amending  7 
CFR  Part  923  which  was  published  at  59 
FR  39415  on  August  3.  1994.  is  adopted 
as  a  final  rule  without  change. 

PART  924— f  RESH  PRUNES  GROWN 

IN  DESIGNATED  COUNTIES  IN 
WASHINGTON  AND  IN  UMATILLA 
COUNTY,  OREGON 

The  interim  final  rule  amending  7 
CFR  Part  924  which  was  published  ot  59 
FR  39415  on  August  3.  1994.  is  adopted 
as  a  final  rule  without  change. 


Dated:  September  22. 1994. 
Eric  M.  Formau. 

Deputy  Director,  Frvit  and  Vegetable  Division. 
jFR  Doc.  94-23922  Filed  9-27-94;  8:45  ami 
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7  CFR  Part  1004 
[DA-94-19] 

Milk  In  the  Middle  Atlantic  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricuitural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  document  suspends 
cclain  provisions  of  the  Middle 
Atlantic  Federal  milk  marketing  order 
for  the  months  of  September  1994 
through  February  1995.  The  suspension 
reduces  the  percent  of  receipts  that  must 
be  disposed  of  as  Class  I  disposition  by 
pool  distributing  plants,  provides 
automatic  pool  plant  status  for  supply 
plants  and  reserve  processing  plants 
that  were  pool  plants  during  the 
preceding  months  of  September  through 
February,  and  suspends  the  limit  on  the 
amount  of  milk  that  may  be  diverted  to 
nonpool  plants  by  cooperative 
associations  and  by  pool  plant 
operators.  The  suspension  was 
requested  by  several  Middle  Atlantic 
cooperatives  and  handlers.  The 
suspension  is  necessar>'  to  assure  that 
producer  milk  historically  associated 
with  the  market  will  continue  to  be 
pooled  and  priced  under  the  order 
without  incurring  unnecessary  and 
uneconomic  movements  solely  for  the 
purpose  of  maintaining  pool  status. 
EFFECTIVE  DATE:  September  1,  1994, 
through  February  28.  IflOfS. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gino  M.  Tosi.  Marketing  Specialist, 
USDA/AMS/Dair>'  Division.  Order 
Formulation  Branch.  Room  2971.  South 
Building,  P.O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  690-1366. 
SUPPLEXtENTARY  INFORMATION:  Prior 
document  in  this  pro<  ending: 

Notice  of  Proposed  Suspension: 
Issued  August  8, 1994;  published 
August  12.  1994  (59  FR  41413). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  propos^  ride 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b).  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 


and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  bearing 
on  the  petition.  After  a  bearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entiT  of  the  ruling. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Middle  Atlantic 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
August  12,  1994  (59  FR  41413) 
concerning  a  proposed  suspension  of 
certain  provisions  of  the  order. 
Interested  persons  were  afforded 
opportunity  to  file  written  data,  views 
and  arguments  thereon.  No  opposing 
comments  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
for  the  months  of  September  1,  1994, 
through  February  28,  1995,  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act: 

1.  In  §  1004.7(a),  the  words  "40 
percent  in  the  months  of  September 
through  February,  and"  and  "in  the 
months  of  March  through  August". 


2.  In  §  1004.7(e),  the  word 
"immediately"  and  the  words  "for  each 
of  the  following  months  of  March 
through  August,". 

3.  In  the  introductory  text  of 

§  1004.12(d),  the  words  "in  accordance 
with  the  conditions  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  section." 

4.  In  §  1004.12.  paragraphs  (d)(1)  and 
(d)(2). 

Statement  of  Consideration 

This  suspension  reduces  the  total 
Class  I  disposition  standard  for  pool 
distributing  plants,  provides  automatic 
pool  plant  status  for  supply  plants  and 
reserve  processing  plants  that  were  pool 
plants  during  each  of  the  preceding 
months  of  September  through  February, 
and  suspends  the  limit  on  the  amount 
of  milk  that  may  be  diverted  to  nonpool 
plants  by  cooperative  associations  and 
pool  plant  operators. 

The  first  provision  suspended  reduces 
the  percentage  of  a  distributing  plants 
receipts  that  have  to  be  disposed  of  as 
Class  I  milk  to  meet  the  order's  pooling 
standards.  With  the  suspension,  a  pool 
distributing  plant  will  have  to  use  at 
least  30  percent,  rather  than  40  percent, 
of  its  monthly  milk  receipts  as  Class  I 
milk  during  September  1994  through 
February  1995. 

The  second  provision  suspended 
permits  supply  plants  and  reserve 
processing  plants  tliat  have  met  the 
order's  pooling  standards  during  the 
months  of  September  1993  through 
February  1994  to  retain  pool  status  for 
the  months  of  September  1994  through 
August  1995.  The  shipping 
requirements  that  normally  would  have 
applied  to  such  plants  during  the 
months  of  September  1994  through 
February  1995  are  eliminated  under  the 
suspension. 

The  third  provision  included  in  the 
suspension  removes  the  limit  on  the 
percentage  of  milk  that  may  be  di\  erted 
to  nonpool  plants  by  a  cooperative 
association  or  a  pool  plant  operator  for 
the  pieriod  of  September  1994  through 
February  1995. 

The  suspension  was  requested  by 
Pennmarva  Dairymen's  Federation.  Inc.. 
Atlantic  Processing.  Inc..  Dair>lea. 
Eastern  Milk  Producers  Cooperative, 
and  Lehigh  Valley  Dairies.  Together 
these  organizations  market  over  90 
pen;ent  of  the  market's  producer  milk. 

As  the  proponents  contended, 
producer  receipts  between  1991  and 
1993  on  Order  4  increased  while  the 
percentage  of  the  market  °s  producer 
milk  used  for  Class  I  purposes 
consistently  decreased.  A  comparison  of 
monthly  Class  I  percentages  for  the 
months  of  September  through  February 
of  1991. 1992.  and  1993  show  the 
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continuing  decline.  For  example,  the 
Class  1  use  percentage  for  September 
1991  was  56.2.  while  in  September  1993 
it  was  51.4  pen;ent.  The  reduction  in 
Class  I  use  results  in  an  increase  in 
diversions  to  nonpool  plants,  making  it 
increasingly  difficult  for  cooperatives 
and  pool  plant  operators  to  maintain  the 

Sool  status  of  th«  milk,  of  producers  who 
ave  historically  been  associated  with 
the  market. 

In  addition  to  the  decline  in  Class  I 
use.  two  large  Order  4  distributing 
plants  with  which  large  volumes  of 
Order  4  diverted  milk  had  been 
associated  be<:ame  regulated  under  the 
New  York-New  Jersey  order,  another 
Order  4  distributing  plant  closed,  and 
two  additional  Order  4  distributing 
plants  have  changed  their  product  mix, 
causing  a  reduction  of  pool  plant 
deliveries  for  the  cooperatives 
supplying  milk  to  these  plants.  These 
changes  have  caused  cooperatives  and 
pool  plants  under  the  order  to 
experience  difficulty  in  associating  all 
of  their  diverted  producer  milk  with  the 
remaining  distributing  plants  now 
regulated  under  the  Middle  Atlantic 
order  because  the  additional  diverted 
milk  is  reducing  the  Class  I  use 
percentage  of  the  plants  from  which  it 
is  diverted,  thereby  jeopardizing  their 
status  as  pool  plants. 

The  suspension  is  found  to  be 
necessary  to  reduce  uneconomic 
movements  of  milk  solely  for  the 
purpose  of  meeting  pool  qualifications, 
and  will  refiect  current  marketing 
conditions  without  causing  the  milk  of 
producers  long  asso<:iated  with  the 
Middle  Atlantic  marketing  area  to 
be<;ome  depooled. 

It  is  hereny  found  and  determined 
that  thirty  days'  notice  of  the  effective 
date  hereof  is  impractical,  unnecessary 
and  contrary  to  the  public  interest  in 
that: 

(a)  The  suspension  is  necessary  to 
renet:t  current  marketing  conditions  and 
to  assure  orderly  marketing  conditions 
in  the  marketing  area,  in  that  such  rule 
is  netiessary  to  permit  the  continued 
pooling  of  the  milk  of  dairy  farmers  who 
have  historically  supplied  the  market 
without  the  need  for  making  costly  and 
inefficient  movements  of  milk; 

(b)  This  suspension  does  not  require 
of  persons  affe<;ted  substantial  or 
extensive  preparation  prior  to  the 
effe<:tive  date;  and 

(c)  Notice  of  proposed  rulemaking 
was  given  interested  parties  and  they 
were  afforded  opportunity  to  file  written 
data,  views  or  arguments  concerning 
this  suspension.  No  opposing  comments 
were  received. 

Therefore,  good  cause  exists  for 
making  this  order  effecti\H  less  than  30 


davs  from  the  date  of  publication  in  the 
Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  in 
Title  7.  Fart  1004  are  amended  as 
follows  effective  September  1, 1994 
through  February  28,  1995: 

PART  1004^MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1004  continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amrn<iecl:7  U.S.C.  601-674. 

§  1004.7    [Suspended  in  part] 

2.  In  §  1004.7(a).  the  words  "40 
percent  in  the  months  of  September 
through  February,  and"  and  "in  the 
months  of  March  through  August,"  are 
suspended. 

3.  In  §  1004.7(e).  the  word 
"immediately"  and  the  words  "for  each 
of  the  following  months  of  March 
through  August,"  are  suspended. 

§  1004.12    [Suspended  in  part] 

4.  In  the  introductory  text  of 

§  1004.12(d),  the  words  "in  accordance 
with  the  conditions  of  paragraphs  (d)(1) 
and  (d)(2)  of  this  section."  are 
suspended. 

5.  In  §  1004.12,  paragraphs  (d)(1)  and 
(d)(2)  are  suspended. 

Daled:  September  22.  1994. 
Patricia  Jensen, 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Services. 
|FR  Doc.  94-23919  Filed  9-27-94;  8:45  ami 
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7  CFR  Parti  038 
[DA-94-20] 

Milk  in  the  Eastern  Ohio-Western 
Pennsylvania  Marketing  Area; 
Temporary  Revision  of  Rule 

agency:  Agricultural  Marketing  Service, 

IJSDA. 

ACTION:  Temporan,'  revision  of  rule. 

summary:  This  document  temporarily 
revises  the  supply  plant  shipping 
standards  under  the  Eastern  Ohio- 
Western  Pennsylvania  Federal  milk 
order  (Order  36)  for  the  months  of 
September  1994  through  February  1995. 
Required  shipping  percentages  for  pool 
supply  plants  are  reduced  by  10 
percentage  points  for  each  of  the 
affected  months.  This  action  is 
necessary  to  prevent  the  uneconomic 
and  inefficient  movements  of  milk  to 
qualify  plants  for  pooling. 


EFFECTIVE  DATE:  September  1,  1994. 
through  February  28.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2971. 
South  Building,  P.O.  Box  96456. 
Washington,  DC  20090-6456.  (202)  720- 
2357. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Notice  of 
Proposed  Temporary  Revision:  Issued 
August  22.  1994;  published  August  26. 
1994  (59  FR  44088). 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  lessens  the  regulatory  impact 
of  the  order  on  certain  milk  handlers 
and  tends  to  ensure  that  dairy  farmers 
will  continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15){A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligption  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
•exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
whicH%he  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  temporary  revision  is  issued 
pursuant  to  the  provisions  of  the 


Agricultural  Marketing  Agreement  Act 
and  the  provisions  of  §  1036.7(f)  of  the 
Eastern  Ohio-Western  Pennsylvania 
order. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (59 
FR  44088)  concerning  a  proposed 
temporary  rctlaxation  of  the  supply  plant 
shipping  standards  under  the  Eastern 
Ohio- Western  Permsylvania  milk  order. 
The  revisions  were  proposed  to  be 
effective  for  the  months  of  September  1. 
1994,  through  February  28, 1995.  The 
public  was  afforded  the  opportunity  to 
comment  on  the  proposed  notice  by 
submitting  written  data,  views  and 
arguments  by  September  2, 1994.  One 
comment  supporting  the  proposed 
revision  was  received.  No  opposing 
comments  were  received. 

Statement  of  Consideration 

Currently,  the  order  provides  that  for 
a  supply  plant  to  be  considered  a  pool 
plant,  a  minimum  percentage  of  the 
total  quantity  of  milk  received  at  the 
supply  plant  must  be  transferred  or 
diverted  to  and  physically  received  at 
pool  distributing  plants  regulated  under 
the  order  or  disposed  of  as  route 
disposition  in  the  marketing  area.  This 
provision  is  subject  to  the  following  two 
conditions:  (1)  Not  less  than  45,000 
pounds  of  Grade  A  fluid  milk  must  be 
shipped  from  the  supply  plant  to  a  pool 
distributing  plant  during  either 
September,  October,  or  November;  and 
(2)  shipments  used  to  determine 
qualifying  percentages  must  be  milk 
transferred  or  diverted  to  and  physically 
received  by  pool  distributing  plants,  less 
any  transfers  or  diversions  of  bulk  fluid 
milk  products  from  such  distributing 
pool  plants. 

This  rule  temporarily  revises  the 
minimum  requirement  from  40  percent 
to  30  percent  for  the  months  of 
September  through  November  1994, 
from  30  percent  to  20  percent  for  the 
month  of  December  1994,  and  from  35 
percent  to  25  percent  for  the  months  of 
January  and  February  1995. 

The  Eastern  Ohio- Western 
Pennsylvania  milk  order  provides 
authority  for  the  Director  of  the  Dairy 
Division  to  increase  or  decrease  the 
required  shipping  percentages  for 
supply  plants  by  up  to  10  percentage 
points  if  such  a  revision  is  necessary  to 
obtain  needed  shipments  or  to  prevent 
uneconomic  shipments. 

The  temporary  revision  was  requested 
by  Brewster  Dairy,  Inc.  (Brewster),  a 
proprietary  handler  who  operates  a  pool 
supply  plant  regulated  under  the  order. 
Brewster  contends  that  in  Fall  1993  the 
plant  was  unable  to  accept  surplus 
distributing  plant  milk  associated  with 
Order  36  and  still  meet  supply  plant 


qualifications.  Consequently,  milk  from 
a  distributing  plant  located  10  miles 
from  Brewster  had  to  be  diverted  to  a 
manufacturing  facility  92  miles  away. 
At  the  same  time,  Brewster  had  to 
procure  surplus  milk  from  greater 
distances  to  fulfill  manufacturing 
obligations.  Brewster  contends  that  this 
situation  represents  inequitable  and 
inefficient  movements  of  milk  for  both 
supply  and  distributing  plants, 
undertaken  to  meet  order  shipping 
requirements.  Brewster  asserts  that  the 
same  inequitable  and  inefficient 
movements  of  milk  are  expected  again 
for  Fall  1994.  Thus,  Brewster  contends, 
a  reduction  of  supply  plant  shipping 
percentages  is  necessary  to  prevent 
uneconomic  and  inefficient  shipments 
of  milk. 

Milk  Marketing  Inc.  (MMI),  a  dairy 
farmer  cooperative  representing  1,350 
dairy  fanners  whose  milk  is  pooled 
under  Order  36,  supported  Brewster's 
request  for  reducing  shipping 
percentages  for  pool  supply  plants. 
MMI's  comment  stated  the  cooperative 
supports  Brewster's  request  for  the  same 
reasons  MMI  gave  in  a  recent  continued 
reduction  of  shipping  requirements  for 
cooperative  association  reserve 
processing  plants  (59  FR  48557)  in  the 
Eastern  Ohio-Western  Pennsylvania 
milk  order.  In  this  continued  reduction, 
MMI's  comments  included  a  description 
of  milk  marketing  conditions  for  June 
1994  that  show  milk  production  for  the 
market  increased  over  4  percent  from 
the  same  month  of  the  previous  year, 
representing  12  million  additional 
pounds  of  milk  in  tlie  Order  36  pool. 
For  the  same  month,  Class  I  sales 
decreased  by  nearly  2.5  percent  from 
June  1993,  representing  a  reduction  of 
approximately  3.4  million  pounds  of 
Class  I  sales.  As  a  result  of  the  market's 
increasing  production  and  declining 
Class  I  use,  nearly  15.5  million  more 
pounds  of  milk  had  to  be  used  in 
manufactured  products  than  in  the  same 
month  the  previous  j^ear. 

In  view  of  the  current  supply  and 
demand  relationship  for  the  market,  the 
supply  plant  shipping  percentages 
should  be  reduced  for  the  months  of 
September  1994  through  February  1995. 
A  reduction  of  the  shipping  percentages 
will  contribute  to  orderly  marketing  in 
that  costly  and  inefficient  shipments  of 
milk  from  distant  supply  plants  will  not 
be  necessary.  Thus,  dairy  farmers  who 
have  supplied  the  market  will  continue 
to  have  their  milk  pooled  under  the 
order. 

After  consideration  of  all  relevant 
material,  including  the  proposal  set 
forth  in  the  aforesaid  notice,  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  supply  plant 


shipping  percentage  set  forth  in 
§  1036.7(b)  should  be  reduced  to  30 
percent  for  the  months  of  September, 
October,  and  November  1994,  reduced 
to  20  percent  for  the  month  of  December 
1994,  and  reduced  to  25  percent  for  the 
months  of  January  and  February  1995. 

It  is  hereby  found  and  determined 
that  30  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  temporary  revision  is 
necessary  to  reflect  current  marketing 
conditions  and  to  maintain  orderly 
marketing  conditions  in  the  marketing 
area  for  the  months  of  September  1994 
through  February'  1995; 

(b)  This  temporary  revision  does  not 
require  of  [jersons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date;  and 

(c)  Notice  of  the  proposed  temporary 
revision  was  given  interested  parties 
and  tliey  were  afforded  opportunity  to 
file  written  data,  views,  or  arguments 
concerning  this  temporary  revision.  One 
comment  sup{>orting  the  proposed 
temporary  revision  was  received,  with 
no  comments  opposing. 

Therefore,  good  cause  exists  for 
making  this  temporary  revision  effective 
less  than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1036 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provision  in 
Title  7.  Part  1036.  is  amended  as 
follows: 

PART  1036— MILK  IN  THE  EASTERN 
OHIO-WESTERN  PENNSYLVANIA 
MARKETING  AREA 

1.  The  authority  for  7  CFR  part  1036 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended;  7  US  C.  601-674. 

§1036.7    [Amended] 

2.  In  §  1036.7(b),  the  introductory  text 
is  temporarily  revised  for  the  months  of 
September  1, 1994,  through  February 
28.  1994,  by  changing  the  "40  percent" 
to  "30  percent",  the  "35  percent"  to  "25 
percent",  and  the  "30  percent"  to  "20 
percent". 

Dated:  September  22. 1994. 
Richard  M.  McKee, 

Director.  Dairy  Dixision. 

IFR  Doc  94-23921  Filed  9-27-94;  8:45  am) 
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Farmers  Home  Administration 

7CFR  Part  1944 

Cost  Containment  and  Vulnerability — 
Corrections 

AGENCY:  Farmers  Home  Administration. 

USDA. 

ACnOM:  Final  rule;  correction. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  corrects  errors 
on  the  final  rule  published  on  February 
14.  1994  (59  FR  6869-6897)  concerning 
cost  containment.  The  intended  effect  of 
this  action  is  to  correct  errors  in  the 
final  rule. 

EFFECTIVE  DATE:  September  28.  1994. 
FOR  FURTHER  INFORMADON  CONTACT:  Gail 
McCowan.  Rural  Rental  Housing  . 
Branch.  Multi-Family  Housing 
Processing  Division.  Farmers  Home 
Administration.  USDA.  room  5337, 
.South  Agriculture  Building. 
Washington.  DC  20250.  telephone  (202) 
720-1623. 

SUPPLEMENTARY  INFORMATION:  FmHA 
published  its  final  rul«  on  February  14. 
1994  (59  FR  6869)  which  encompassed 
numerous  additions  and  changes 
intended  to  reduce  fraud,  waste,  and 
abuse  in  the  Section  515  program,  as 


well  as  to  reduce  costs  as,so<.idtea  wan 
construction  and  related  amentities. 

(1)  FmHA  inadvertently  included 
dishwashers  as  an  acceptable  feature  in 
elderly  unit  design.  Dishwashers  are 
acceptable  only  for  central  kitchens  in 
congregate  and  group  home  projects.  As 
stated,  allowing  dishwashers  in  elderly 
projects  when  they  are  not  even 
acceptable  in  individual  congregate 
living  units  is  contradictory  and  will 
lead  to  higher  construction  costs.  The 
results  of  this  error  would  significantly 
conflict  with  the  Agency's  current 
emphasis  on  cost  containment. 

(2)  A  discrepancy  exists  in  the 
language  of  Exhibit  A-8  between  the 
introductory  page  and  paragraph  IV 
Housing  demand  forecasts.  The  word 
"person"  referred  to  in  "Persons  Living 
in  Substandard  Rental  Units"  and 
"Persons  Experiencing  Rent 
Overburden"  outlined  in  paragraph  IV 
should  read  "Households"  as  outlined 
in  the  introductory  page.  In  addition, 
paragraph  IV  Housing  demand  forecast 
requires  the  market  analyst  to  subtract 
"Comparable  Rental  Units"  from  the 
overall  demand  figure.  These  words 
were  erroneously  included  in  the 
housing  demand  calculation  and  are 
being  removed  to  prevent 


miscalculation  of  housing  need  and 
demand. 

List  of  Subjects  in  7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Low-  and  moderate-income 
housing — rental.  Rural  housing. 

Accordingly,  the  final  rule  published 
on  February  14,  1994  (59  FR  6869) 
amending  Chapter  XVIII,  Title  7,  Code 
of  Federal  Regulations,  is  corrected  as 
follows: 

PART  1944— HOUSING 

1.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480;  5  U.S.C  301;  7 
CFR  2  23.  7  CFR  2.70. 

Subpart  E— Rural  Rental  and  Rural 

Cooperative  Housing  Loan  Poiicies, 
Procedures,  and  Authorizations 

2.  Section  1944.215  is  corrected  by 
revising  paragraph  (a)(13)  to  read  as 
follows: 

§1944.215     Special  conditions. 

(a)*   *    * 

(13)  The  following  is  a  list  of 
allowable  amenities  according  to  the 
type  of  units: 
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Active  outdoor  recreation  

Carpet  

Central  laundry  lacilitMS  

Community  rooms  

Dishwastiers  

OrapesA>linds/shades  

Elevators  for  2-story  elderly  

Gart)age  disposals .... 

Lawn  spnntders— financing  wtll  deperxl  on  geographic  area. 

<  In  central  Kitchens  only. 


Family 


Yes 
Yes 
Yes 
No. 
No. 
Yes 
No  . 
No  . 


Elderty 


No  . 
Yes 
Yes 
Yes 
No  . 
Yes 
Yes 
No  . 


Congregate 


No  ... 
Yes  . 
Yes  . 
Yes  , 
Yes' 
Yes 
Yes 
Yes' 


Group 
home 


Yes. 
Yes. 
Yes. 

Yes. 

'Yes. 

Yes. 

No. 

'Yes. 


3.  In  Exhibit  A-8  of  subpart  E. 
paragraph  IV  is  corrected  to  read  as 
follows: 


Exhibit  A-8  of  Subpart  E— Outline  of 
Professional  Market  Study 


IV.  Housing  Demand  Forecasts 

The  analyst  must  give  a  projection  of 
the  housing  needs  for  a  specified 
forecast  period.  The  information  should 
include  the  following  as  a  minimum: 


Sources  of  demand 


New  Households  (from  the  most  recent  census  year  plus  2-yeaf  projection) 

.20  of  Households  in  Substandard  Rental  Units  

Plus  Demolition  of  Rental  Stock  

.20  of  Households  Experiencing  Rent  Overtxjrden _ 

Plus  Vacancy  (.05  of  New  Household  Growth) „ 

Total  demand 

Number  of  Total  Den^nd  Determined  Income  Eligible  (taj<  credit  eligible,  rf  appiicabie) 

Less  Number  of  Units  m  Planning  Stage  (FmHA/HUD) 

Net  Demand 


Town  renter 


•♦•_ 


MarVet  area 
renter 


If  a  penetration  percentage  is  used  in 
the  study  analysis,  explain  how  that 
particular  percentage  was  chosen. 

Recommended  Number  by  Unit 


Size         One  Two        Three        Four 


Names  and  positions  of  individuals  in 
the  community  who  provided 
information  for  the  study: 


Dated:  August  31,  1994. 
Bob  J.  Nash, 

Under  Secretary  for  Small  Community  and 

Rural  Development. 
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BILLING  COOE  3410-OT-U 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  286 
[INS  No.  1392-93) 
RIN  1115-AA-30 

Immigration  User  Fee;  Remittance 
Requirements 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  publishes  changes 
to  requirements  related  to  the 
Immigration  User  Fee  Account  (lUFA). 
The  rule  amends  existing  regulations  to 
comply  with  the  1991  and  1994 
Department  of  Justice  Appropriations 
Acts.  In  addition,  this  rule  changes 
where  remittances  shall  be  sent; 
requires  additional  information  in  the 
remittance  and  statement  procedures  for 
fees;  clarifies  how  remittances  shall  be 
paid;  and  makes  a  nomenclature  change. 
Two  minor  technical  corrections  are 
also  being  made  to  correct  errors  in  the 
text  of  the  regulations. 
EFFECTIVE  DATE:  October  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Natchuras,  Budget  Analyst,  Fee 
Analysis  and  Operations  Branch,  Office 
of  Finance,  Office  of  Budget, 
Immigration  and  Naturalization  Service 
(INS),  425  I  Street  NVV.,  Room  6307, 
Washington,  DC  0536-0002,  telephone 
(0) (202)  616-2754. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  INS  published  a  proposed  rule  on 
February  15,  1994,  at  59  FR  7227, 


making  changes  to  requirements  related 
to  the  Immigration  User  Fee  Account. 
The  proposed  rule  was  published  with 
a  60-day  comment  period.  The  public 
had  the  opportunity  to  comment  on  the 
proposed  rule  through  April  18, 1994. 

Changes  in  current  regulations  are 
needed  to  make  the  regulations 
consistent  with  current  law,  and 
establish  requirements  for  fee  collection 
data  and  remittance  information.  In 
addition,  the  final  rule  implements  a 
nomenclature  change  throughout  8  CFR 
86  to  remove  the  word  "Comptroller" 
and  to  put  in  its  place  the  words 
"Associate  Commissioner,  Finance," 
and  makes  two  other  technical 
corrections. 

Comments  were  received  fi-om  seven 
commenters,  including  three  industry 
associations.  All  the  comments  were 
carefully  considered  before  preparing 
this  final  rule.  Following  is  a  discussion 
of  the  comments. 

n.  Summary  of  Comments 

A.  Monthly  Summary  Statement 
Requirement 

Five  commenters  expressed 
dissatisfaction  with  this  reporting 
requirement.  One  commenter  expressed 
agreement  in  principal  with  the 
proposed  submission  of  monthly 
information  related  to  the  Immigration 
User  Fees  collected. 

The  commenters  who  expressed 
dissatisfaction  with  the  reporting 
requirement  indicated  that  the  monthly 
requirement  would  add  an  additional 
and  costly  reporting  burden  which 
would  duplicate  a  quarterly  remittance 
statement,  and  would  require  carrier- 
ticketing  information  which  is 
considered  to  be  "commercially 
confidential."  One  commenter  indicated 
that  there  would  be  timing  difficulty  in 
reporting  information  as  required  in  the 
proposed  rule,  given  the  dates  airlines 
receive  domestic  and  international  sales 
reports.  Along  these  same  lines,  another 
commenter  suggested  that  carriers  be 
given  at  least  1  month  to  submit  a 
report.  Further,  two  commenters  noted 
that  the  universal  scope  of  the 
requirement  should  be  limited  if  the 
reporting  requirement  is  published  as  a 
final  rule.  One  of  these  suggested  that 
the  requirement  apply  to  high-volume 
carriers;  the  other  suggested  that  it  be 
applicable  to  carriers  who  consistently 
fail  to  remit  fees.  Another  of  the 
comments  suggested  that,  should  the 
monthly  reporting  requirement  be 
implemented,  it  should  include  a 
"sunset"  provision  to  discontinue  the 
requirement  after  2  years  subject  to 
evaluation  of  the  benefits  in  relation  to 
the  costs. 


The  commenter  that  supported  the 
requirement  believed  that  the  monthly 
submission  of  a  summary  report  for 
each  month's  collections  would  assist 
the  INS  in  developing  more  accurate 
budgets  and  in  allocating  funds  for  staff 
and  equipment  as  traffic  patterns 
change. 

The  INS  continues  to  believe  that,  in 
order  to  improve  its  financial 
management  of  the  lUFA,  it  must  have 
some  indication  of  fee  remittances  in 
advance  of  their  receipt.  Therefore,  a 
report  of  net  monthly  collections  will  be 
required.  As  a  result  of  the  type  and 
timing  of  remittance  data  available, 
there  has  been  difficulty  in  making 
resource  estimates.  Remittances  to  INS 
represent  passengers  who  purchased 
tickets  during  the  remittance  period, 
which  is  not  necessarily  the  same 
period  in  which  the  passenger  will 
travel.  The  INS  data  are  limited  to  the 
number  of  persons  inspected  and  actual 
remittances.  Since  the  remittances  are 
made  on  a  quarterly  basis,  there  is  not 
timely  information  with  which  to  make 
accurate  collection  projections.  For 
example,  even  though  the  fiscal  year 
starts  on  October  1.  the  first  remittances 
for  the  fiscal  year  are  not  due  until 
January  31  of  each  year.  Historically,  the 
bulk  of  these  collections  are  received  in 
February  and  accounting  records  report 
them  in  March.  Hence,  it  is  mid-March 
before  any  picture  of  actual  collections 
comes  into  focus.  The  mid-point  of  the 
year  is  very  late  in  the  fiscal  year  to  be 
making  program  and  budget  changes. 

Concerning  the  comment  which 
suggested  that  the  monthly  reporting 
requirement  and  the  statement  which 
accompanies  remittances  are 
duplicative,  INS  believes  that  there  is  a 
misunderstanding  concerning  the 
purpose  of  each  document.  The  monthly 
report  is  to  serve  as  a  predictor  of  the 
amount  of  funds  to  be  received,  while 
the  remittance  statement  provides 
detailed  information  pertaining  to  a 
specific  actual  remittance.  Each 
document  has  a  separate,  unique,  and 
identifiable  purpose. 

However,  in  response  to  the  public's 
comments,  INS  is  making  the  following 
changes.  The  INS  will  not  require  a 
reporting  of  the  number  of  ticket  sales, 
given  issues  related  to  commercial 
confidentiahty.  In  addition,  in  order  to 
ease  the  reporting  burden,  a  report  of 
remittances  will  be  required  only  for 
carriers  or  ticket-selling  agents  whose 
fee  collections  exceed  $50,000  a  month. 
Further,  in  response  to  the  issue  of 
duplication  of  reporting  requirements, 
INS  is  making  an  additional  change. 
Since  the  quarterly  remittance  statement 
includes  information  for  the  last  month 
in  a  given  quarter,  a  separate  monthly 
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report  will  not  be  raquirod  tar  \ham 
months.  This  means  that  moatUy 
reporting  will  be  mquirsd  for  ths 
months  of  October.  November.  |anuary. 
February.  April.  May.  July,  and 
September.  In  order  to  allow  more 
reporting  time,  the  report  will  be  due  to 
INS  on  the  last  business  day  of  tha 
foUowing  month. 

Finally,  with  regard  to  the  suggestion 
to"suii8et"  the  monthly  reporting 
requirement.  INS  seriously  considered 
this  comment.  Fiowevar.  INS  believes 
this  to  be  an  ongoing  requirement  which 
is  needed  to  adequately  manage  the 
account.  Should  the  information 
become  available  from  other  sources,  or 
should  some  other  matters  arise.  INS 
will  reevaluate  the  requirement  and 
modify  the  regulations  as  appropriate. 

B.  Record  Retention  Period 

Three  commenters  addressed  the 
proposed  5-year  record-retention  period. 
Each  commenter  indicated  the  extended 
retention  period  was  burdensome  and 
costly,  and  that  it  exi:eeded  the 
requirements  of  other  Federal  agencies. 
In  view  of  the  comments  received,  the 
current  2-yeaT  retention  period  will 
remain  in  effect. 

One  commenter  noted  that  the 
proposed  rule  did  not  specify  the  type 
of  records  and  documents  which  must 
be  kept.  In  response  to  this  comment, 
INS  provides  the  following  guidance. 
Each  collector  and  remitter  should 
maintain  records  necessary  for  the 
carrier  to  demonstrate  to  the  INS  the 
accuracy  of  fees  collecled  and  remitted, 
and  to  otherwise  determine  compliance 
with  applicable  statutes  and  regulations. 
Modem  technology  available  to  achieve 
this  result  may  be  utilized. 


D.  Change  in  the  Immigration  User  Fee 

One  commenter  urged  that  the 
Immigration  User  Fee  not  be  raised  from 
$5.00  to  $6.00  per  passenger. 

The  change  in  the  User  Fee  is 
mandated  by  statute.  The  1994 
Department  of  Justice  Appropriations 
Act  (Pub.  L.  103-121.  October  27.  1993) 
increased  the  fee  to  $6.00  per  passenger. 
The  regulation  is  being  changed  to  be 
consistent  with  the  law. 

Kis;ulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation,  and  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors.  Most  of 
the  regulation  updates  the  CFR  to 
conform  with  current  law.  The  reporting 
requirement  is  constructed  so  that  only 
major  entities  are  required  to  report. 
Further,  the  information  required  under 
this  rule  should  be  readily  available 
from  business  records  which  must  be 
maintained  as  a  routine  business 
practice. 

Executive  Order  1 2966 

This  rule  is  not  considered  by  the 
Department  of  histice,  Imraigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12856.  ^  3(f). 
Regulatory  Planning  and  Review,  and 
the  Of  Bee  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 


C.  Fourth  Quarter  Remittance  of  Fees  Executive  Order  12612 


Two  commenters  addressed  the 
remittance  deadline  for  fourth  quarter 
immigration  user  fees.  One  commenter 
objected  to  the  September  2U  due  date 
for  the  remittance  of  fourth  quarter  fees. 
A  second  suggested  that  tha  final  rule 
clarify  that  the  fourth  quarter  remittance 
should  include  collections  from  the 
months  of  July  and  August  for  that  year. 

The  rule  establishes  the  fourth  quarter 
remittance  due  dates  in  order  to  moke 
the  regulation  consistent  with  a 
statutory  change.  The  1991  Department 
of  Justice  Appropriations  Act  (Pubhc 
Law  101-515,  November  5,  1990),  as 
amended  by  section  309(a)i2Hb)  of 
Miscellaneous  and  Technical 
Immigration  and  Natxiralization 
Amendmeots  of  1991  (Pub.  L.  102-232, 
December  12.  1991),  changed  the 
remittance  schedule  for  the  fourth 
quarter. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
National  Govenunent  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

1  he  information  collection 
requirements  contained  in  this  rule  have 
been  cleared  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  The  OMB  Gearance  number  is 
1115-0142. 


List  of  SubiectB  ia  8  CFR  Part  286 

Air  carriers.  Immigration,  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  part  286  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Re^ilations  is  amended  as  follows: 

PART  286— IMMIGRATION  USER  FEES 

1.  The  authority  citation  for  part  286 
continues  to  read  as  follows: 

Authoritv:  8  U.S.C.  1103, 1356;  8  CFR  part 
2. 

2.  Section  286.2  is  revised  to  read  as 
follows: 

§  286  2     Fe€  for  arrival  o(  passengers 
aboord  commercial  aircraft  or  commercial 

vessels 

(a)  Under  the  provisions  of  section 
286(b)  of  the  Act,  a  $6.00  fee  per 
individual  is  charged  and  collected  by 
the  Commissioner  for  the  immigration 
inspection  of  each  passenger  aboard  a 
commercial  aircraft  or  commercial 
vessel,  arriving  at  a  Port-of-Entry  in  the 
United  States,  or  for  the  preinspection 
of  a  passenger  in  a  place  outside  the 
United  States  prior  to  such  arrival, 
except  as  provided  in  §  286.3. 

(b)  Each  commercial  aircraft  and 
vessel  carrier  or  ticket-selhng  agent 
whose  monthly  collections  in  any 
month  exceed  $50,000  shall  submit  a 
summary  statement  showing  the  amount 
of  user  fees  collected  that  month.  The 
summary  statement  is  due  on  the  last 
business  day  of  the  following  month. 
This  information  shall  be  forwarded  to 
the  Immigration  and  Naturalization 
Service.  Chief,  Fee  Analysis  and 
Operations  Branch,  425  I  Street.  NW., 
Room  6307,  Washington.  DC  20536.  For 
the  months  of  December,  March,  June, 
and  August,  the  quarterly  remittance 
and  statement  required  by  §  286.5  will 
serve  as  the  monthly  report  for  those 
months.  Therefore,  a  monthly  report  is 
required  for  all  other  months  in  which 
monthly  collections  exceed  $50,000. 

3.  In  §  286.3  paragraph  (a)  is  revised 
to  read  as  fnllows 

§  286.3     Exceptions. 

•  *  *         •         * 

(a)  Persons,  other  than  aircTaft 
passengers,  whose  travel  originated  in 
Canada,  Mexico,  the  adjacent  islands, 
and  territories  or  possessions  of  the 
United  States; 

•  *        «        *        * 

4.  In  §  286.5  paragraphs  (b).  (c)  and  vd) 
are  revised  to  read  as  follows: 

§  286  5     Remirtance  and  statement 
pfxx»Ouf«s 


(b)(1)  Fee  remittances  shall  be  sent  to 
the  Immigration  and  Naturalization 
Service,  at  a  designated  Treasury 
depository,  for  receipt  no  later  than  31 
days  after  the  close  of  the  calendar 
quarter  in  which  the  fees  are  collected, 
except  the  fourth  quarter  payment  for 
fees  collected  shall  be  made  on  the  date 
that  is  10  days  before  the  end  of  the  U.S. 
Government's  fiscal  year,  and  the  first 
quarter  payment  shall  include  any 
collections  made  in  the  preceding 
quarter  that  were  not  remitted  with  the 
previous  payment.  The  fourth  quarter 
payment  shall  include  collections  for 
the  months  of  July  and  August.  The 
fiscal  year  referenced  is  the  U.S. 
Government's  fiscal  year  which  begins 
on  October  1  and  ends  on  September  30. 

(2)  Late  paj-ments  will  be  subject  to 
interest,  penalty,  and  handling  charges 
as  provided  in  the  Debt  Collection  Act 
of  1982  (31  U.S.C.  3717).  Rehinds  by  a 
remitter  of  fees  collected  in  conjunction 
with  unused  tickets  or  documents  for 
transportation  shall  be  netted  against 
the  next  subsequent  remittance. 

(c)  Along  with  the  remittance,  as  set 
forth  in  paragraph  (b)  of  this  section, 
each  remitter  making  such  remittance 
shall  attach  a  statement  which  sets  forth 
the  following: 

(1)  Name  and  address; 

(2)  Taxpayer  identification  number; 

(3)  Calendar  quarter  covered  by  the 
payment; 

(4)  Interest  and  penalty  charges;  and 

(5)  Total  amount  collected  and 
remitted. 

(d)  Remittances  shall  be  made  in  U.S. 
dollars  by  check  or  money  order 
through  a  U.S.  bank,  to  Associate 
Commissioner,  Finance,  INS. 


§§  286.1(e).  286.4(c),  286.5(e).  and  286.6 
[Amended] 

5.  §§  286.1(e).  286.4(c).  286.5(e),  and 
286.6,  are  amended  by  removing  the 
word  "Comptroller"  and  adding  in  its 
place  "Associate  Commissioner. 
Finance"  wherever  it  appears. 

§  286.5(e)    [Amended] 

6.  In  §  286.5(e),  the  first  sentence,  is 
amended  by  removing  the  word 
"Auditing"  in  the  title  "Statement  on 
Auditing  Standards  for  Attestation 
Engagement." 

§  286.5(g)    [Amended] 

7.  In  §  286.5(g).  the  first  sentence,  is 
amended  by  removing  the  citation 

"§  28.4"  and  adding  "§  287.4." 


Dated:  September  22. 1994. 
Doris  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service. 
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BILUNG  CODE  4410-10-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-NM-234-AD;  Amendment 
39-9018;  AD  94-18-05] 

Airworthiness  Directives;  Saab  Model 
SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in  the 
above-captioned  airworthiness  directive 
(AD),  applicable  to  certain  Saab  Model 
SF340A  and  SAAB  340B  series 
airplanes.  That  AD  currently  requires 
inspections  to  detect  discrepancies  of 
certain  main  landing  gear  (MLG)  retract 
actuator  bracket  retaining  bolts; 
replacement  of  discrepant  parts; 
installation  of  washers,  if  necessary;  and 
eventual  replacement  of  certain  MLG 
retract  actuator  bracket  retaining  bolts 
and  certain  nose  landing  gear  (NLG) 
trunnion  pin  cross  bolts.  This  action 
corrects  terms  in  the  compliance  time 
specified  for  the  requirement  to  remove 
the  NLG  tnmnion  pin  cross  bolts.  This 
action  is  necessary  to  ensure  that 
operators  are  not  required  to  perform 
actions  at  a  time  that  does  not 
correspond  with  scheduled 
maintenance. 

DATES:  Effective  October  11,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
October  11,  1994  (59  FR  46543, 
September  9, 1994). 

ADDRESSES:  The  ser\'ice  information 
referenced  in  this  AD  may  be  obtained 
from  Saab  Aircraft  AB,  Product  Support. 
S581.88,  Linkoping.  Sweden.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  S\V., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 


FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  On  August 
24,  1994.  the  FAA  issued  AD  94-18-05, 
amendment  39-9018  (59  FR  46543, 
September  9, 1994),  to  require 
inspections  to  detect  discrepancies  of 
certain  main  landing  gear  (MLG)  retract 
actuator  bracket  retaining  bolts; 
replacement  of  discrepant  parts; 
installation  of  washers,  if  necessary;  and 
eventual  replacement  of  certain  mLg 
retract  actuator  bracket  retaining  bolts 
and  certain  nose  landing  gear  (NLG) 
trunnion  pin  cross  bolts.  That  action 
was  prompted  by  reports  of  extension 
and  retraction  problems  on  the  MLG, 
due  to  loose  retract  actuator  brackets  on 
the  MLG  shock  struts.  The  actions 
required  by  that  AD  are  intended  to 
prevent  a  loose  retract  actuator  bracket 
from  interfering  with  the  MLG  shock 
strut  trunnion  support,  which  could 
result  in  the  inability  of  the  MLG  to 
extend  or  retract. 

Recently,  the  FAA  has  become  aware 
of  a  typographical  error  that  appeared  in 
paragraph  (c)  of  the  published  final 
airworthiness  directive,  which  would 
incorrectly  require  operators  to  replace 
the  NLG  trunnion  pin  cross  bolts  at  a 
time  that  may  not  correspond  with 
scheduled  maintenance  for  the  NLG. 
The  compliance  time  for  paragraph  (c) 
was  incorrectly  published  as,  "At  the 
next  MLG  overhaul,  or  within  12,000 
landings  after  the  effective  date  of  this 
AD,  whichever  occurs  earlier  *  *   *" 
However,  the  correct  compliance  time 
for  that  requirement  should  have 
referred  to"*   *   *  at  the  next  NLG 
overhaul." 

Since  it  is  essential  that  operators 
perform  the  replacement  in  a  timely 
manner  and  at  a  time  when  the  NLG  is 
normally  ser\'iced,  this  document 
corrects  the  compliance  terms  of 
paragraph  (c)  of  AD  94-18-05, 
amendment  39-9018.  to  read  as  follows: 

"(c)  At  the  next  NLG  overhaul,  or 
within  12.000  landings  after  the 
effective  date  of  this  AD,  whichever 
occurs  earlier,  remove  the  existing  nose 
landing  gear  trunnion  pin  cross  bolt,  P/ 
N  NAS  1305-54D.  and  replace  it  with  a 
new  bolt.  P/N  NAS  1305-50D.  in 
accordance  with  Paragraphs  C.  through 
F.  of  the  Accomplishment  Instructions 
of  Saab  Service  Bulletin  340-32-094, 
dated  October  29, 1993,  or  Revision  1, 
dated  March  4, 1994." 

The  effective  date  of  the  rule  remains 
October  11, 1994. 

Since  no  other  portion  of  the 
regulatory  information  has  been 
changed,  the  final  rule  is  not  being 
republished. 
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DumetamtK.  AJtcra^CuUfiemlmn  Sarvic*. 
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ML  LINO  COOC  4*tO-1i9-4i 


DEPARTMENT  OF  H€ALTM  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[DocUBt  No    TTN  0094] 
RIN  0»05-AA06 

Drug  Products  tor  th«  Treatmant  and/ 
or  Prevention  of  Nocturnal  Lag  Muscle 
Cramps  for  Over  Th«-Counter  Human 
Use,  CorrecUon 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  correctioiL 

SUtHXIARV:  The  Food  and  E>rug 
Administration  (FUA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  22.  1994  (59  FR 
43234).  The  document  estabKshed  that 
any  over-the-counter  (OTC)  drug 
product  for  the  treatment  and/or 
prevention  of  nocturnal  leg  muscle 
cramps  is  not  generally  recognized  as 
safe  and  effective  and  is  misbranded. 
The  document  was  published  with  some 
typographical  errors.  This  document 
corrects  those  errors. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Laluana  D.  Caldwall,  Office  of  Policy 
(HF-27).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  I^ID  20857.  301-443-2994. 
In  FR  Doc.  94-20449.  appearing  on 
page  43:1:34.  the  following  corrections 
are  made: 

1.  On  page  43239.  in  the  third 
column,  in  reference  3.  line  5.  and  in 
reference  4.  line  2.  the  word  "Q-VELR" 
is  corre<:ted  to  read  "Q-VELiS". 

2.  Oo  page  43242,  in  the  second 
column,  Une  21.  and  in  the  first  full 
paragraph,  line  19.  the  number  "106"  is 
corrected  to  read  "10*". 

3.  On  pege  4S245,  in  the  second 
cohuui.  in  reference  4,  line  2.  and  in 
reference  5.  line  4.  the  word  "Q-VELR" 
is  conected  to  read  "Q-VEL®". 

4.  On  pafft  43249.  in  the  second 
column,  in  reference  1.  line  2,  and  in 
reference  2.  line  4.  the  word  "Q-VELR" 
is  corrected  to  read  "Q-VEL*". 

5.  On  page  43250.  in  the  dMrd 
column.  LB  refsrence  1,  line  2.  and  in 
reference  2.  line  4.  the  word  "Q-VELR" 
is  corrected  to  read  "Q-VELi«»". 


6.  On  page  43252.  in  the  first  column, 
in  the  second  paragra{)h.  in  linf  2. 
"regulatuion"  is  corrected  to  r^ad 
"regulation";  and  in  Hne  7.  the  word 
"agencies'*  is  corrected  to  rend 
"agency's";  and  in  line  8  th<?  word 
"substances"  is  corrected  to  read 
"substance". 

Dated:  September  21. 19»4. 
WiUiajn  K.  Hubbub. 
Interim  Deputy  Commissioner  for  Policy. 
|FR  Doc  94-24014  Filed  9-27-94;  S:4S  an) 
BiLUMG  COOC  4140-OV-^ 


21  CFR  Parts  600,  610.  630,  and  640 

[tSocKel  No  93N  -03921 

Biologies;  Technical  Amendment 

AGENCY:  Food  and  Drug  Administration, 

iiHS. 

ACnON:  Final  rule;  technical 

amendment. 


The  Food  and  Drug 
Administration  (FT)A)  is  amending  the 
biologies  regulations  by  substituting  the 
terra  "supplement"  for  "amendment" 
when  referring  to  the  submission  of  n 
change  to  an  approved  establishrD<»nf 
license  or  product  license  appli<  ation 
This  action  is  being  taken  to  harmonize 
the  regulations  with  terminology  used 
in  the  Prescription  Dvof  Ueer  Fee  Act  of 
1992. 

DATES:  Effective  September  28.  1994; 
written  comments  by  Derember  12, 

ADORESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rra.  1-23.  12420 
Parklawn  Dr.,  Rockville,  ^fD  20857. 
FOR  FURTHER  INFORMATION  COMTACT: 
Stephen  M.  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635). 
Food  and  Drug  Administratioo,  1401 
Rockville  Pike,  Rockville.  MD  20»52- 
1448.  301-594-3074 

SUPPLEMENTARY  INFCRMATkOM:  The 

Prescription  Drug  User  Fee  Act  of  1992 
(Pub.  L.  102-571)  (section  735  (21 
U.S.C.  379g))  defines  the  term 
"supplement"  as  "a  request  to  the 
Secretary  to  approve  a  change  in  a 
human  drug  application  which  has  been 
approved."  Also  in  section  735  of  the 
Prescription  Drug  User  Fee  Act.  a 
"human  drug  application"  includes  "an 
application  for  licensure  of  a  biological 
product  under  section  351  of  the  Public 
Health  Service  Act."  FDA  is  aioending 
the  biologies  regulations  by  substituting 
the  term  "supplement"  for 
"amendment."  This  change  is  being 
made  to  harmonize  the  regulations  with 


the  terminology  used  in  the  Prescription 
Drug  User  Fee  Act  of  1992. 

Prior  to  this  announced  change  in 
terminoJogy.  the  term  "amendment" 
was  used  for  all  changes  to  both 
approved  and  unapproved  license 
applications  and  amendments.  In 
general,  FDA  intends  to  use  the  term 
"supplement"  when  referring  to  the 
submission  of  a  change  to  an  approved 
license  appHcation,  and  the  term 
"amendment"  when  referring  to  the 
submission  of  a  change  to  an 
unapproved  license  application  or 
amendment.  This  change  will  not  affect 
pending  supplements  (amendments)  to 
establishment  or  piroduct  license 
applications. 

This  final  rule  contains  only  a  minor 
change  that  is  necessary  to  clarify 
terminology  in  the  r^sulations.  The  rule 
chani^e  will  not  affe<  t  the  way  a  license 
amendment  or  suppiement  to  an 
application  should  be  submitted  to  the 
agency,  except  in  the  way  it  is 
identiGed;  nor  will  the  change  affect  the 
way  a  license  amendment  or 
supplement  will  be  reviewed  by  FDA. 
Therefore.  FDA  finds  that  there  is  good 
cause  to  dispense  with  a  notice  of 
proposed  rulemaking  as  unnecessary, 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  and  FDA's 
administrative  practices  and  procedures 
regulations  (21  CFR  10.40(e)).  FDA  also 
Gnds.  in  accordance  with  the 
Administrative  Procedure  Act,  that 
there  is  good  cause  to  make  this  final 
rule  effective  on  the  date  of  publication 
in  the  Federal  Register.  FDA,  however, 
is  allowing  75  days  for  public  comment 
on  this  final  rule,  in  accordance  with  21 
CFR  10.40(e)(1). 

Interested  persons  may,  on  or  before 
December  12,  1994,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
rule.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  throu^  Friday. 
FDA  will  consider  any  comments 
submitted  to  determine  if  any  additional 
changes  to  the  regulations  are  necessar)'. 

List  of  Subjects 

21  CFR  Part  600 

Biologies.  Reporting  and 
recordkeeping  requirements. 

21  CFR  Port  610 

Biologies.  LabelLog.  Reporting  and 
recordkeeping  requirements. 


21  CFR  Part  630 

Biologies.  Labeling. 
21  CFR  Part  640 

Blood.  Labeling.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  parts  600. 
610,  630.  and  640  are  amended  as 
follows: 

PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

1.  The  authority  citation  for  21  CFR 
part  600  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505. 
510,  519,  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  .^51,  352, 
353.  355,  360,  360i.  371,  374):  sees.  215.  351. 
352,  353,  361  of  the  Public  Health  Service 
Act  (42  U.S.C  216.  262.  263.  263a,  264). 

§600.15    [Amended] 

2.  Section  600.15  Temperatures 
during  shipment  is  amended  in 
paragraph  (b)  by  removing  the  words 
"an  amendment"  and  by  adding  in  their 
place  the  words  "a  supplement". 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

3.  The  authority  citation  for  21  CFR 
part  610  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502.  503,  505, 
510,  701  of  the  Federal  Food,  Drug,  and 
C>)smetic  Act  (21  U.S.C  321,  351,  352,  353. 
355.  360,  371);  sees.  215,  351,  352,  353,  361 
of  the  Public  Health  Service  Act  (42  U.S.C 
216,  262,  263,  263a.  264). 

§610.9    [Amended] 

4.  Section  610.9  Equivalent  methods 
and  processes  is  amended  in  the  first 
sentence  of  paragraph  (a)  by  removing 
the  word  "amendment"  and  adding  in 
its  place  the  word  "supplement". 

§610.11     [Amended] 

5.  Section  610.11  General  safety  is 
amended  in  the  third  sentence  of  the 
introductory  text  by  removing  the  words 
"an  amendment"  and  adding  in  their 
place  the  words  "a  supplement". 

§610.53    [Amended] 

6.  Section  610.53  Dating  periods  for 
licensed  biological  products  is  amended 
in  paragraph  (d)  by  removing  the  words 
"an  amendment"  and  by  adding  in  their 
place  the  words  "a  supplement". 

PART  630— ADDITIONAL  STANDARDS 
FOR  VIRAL  VACCINES 

7.  The  authority  citation  for  21  CFR 
part  630  continues  to  read  as  follows; 


Authority:  Sees.  201,  501,  502,  503,  505. 
510,  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352,  353. 
355,  360,  371);  sees.  215,  351,  352,  353,  361 
of  the  Public  Health  Service  Act  (42  U.S.C 
216,  262,  263.  263a,  264). 

§630.10    [Amended] 

8.  Section  630.10  Poliovirus  Vaccine 
Live  Oral  Trivalent  is  amended  in 
paragraph  (c)(3)  by  removing  the  word 
"amendment"  and  by  adding  in  its 
place  the  word  "supplement". 

PART  640— ADDITIONAL  STANDARDS 
FOR  HUMAN  BLOOD  AND  BLOOD 
PRODUCTS 

9.  The  authority  citation  for  21  CFR 
part  640  continues  to  read  as  follows: 

Authority:  Sees.  201,  501,  502,  503,  505, 
510.  701  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  351,  352,  353. 
355.  360,  371);  sees.  215,  351,  352,  353,  361 
of  the  Public  Health  Service  Act  (42  U.S.C. 
216,  262,  263.  263a,  264). 

§  640.6    [Amended] 

10.  Section  640.6  Modifications  of 
Whole  Blood  is  amended  in  the 
introductory  text  by  removing  the  words 
"an  amendment"  and  adding  in  their 
place  the  words  "a  supplement". 

§640.21     [Amended] 

11.  Section  640.21  Suitability  of 
donors  is  amended  in  paragraph  (c)  by 
removing  the  words  "an  amendment" 
and  adding  in  their  place  the  words  "a 
supplement". 

§  640.22    [Amended] 

12.  Section  640.22  Collection  of 
source  material  is  amended  in 
paragraph  (r)  by  removing  the  words 
"an  amendment"  and  adding  in  their 
place  the  words  "a  supplement". 

§640.64    [Amended] 

13.  Section  640.64  Collection  of  blood 
for  Source  Plasma  is  amended  in  the 
second  sentence  of  paragraph  (c)  by 
removing  the  VN'ords  "an  amendment" 
and  adding  in  their  place  the  words  "a 
supplement". 

§640.74     [Amended] 

14.  Section  640.74  Modification  of 
Source  Plasma  is  amended  in  paragraph 
(a)  by  removing  the  words  "an 
amendment"  and  by  adding  in  their 
place  the  words  "a  supplement". 

Dated:  September  15. 1994. 
William  K.  Hubbard. 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc  94-23899  Filed  9-27-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300362;  FRL-4912-5J 
RIN  2070-AB78 

Neomycin  Phosphotransferase  11; 
Tolerance  Exemption 

AGENCY:  Envinminental  Protection 
Agency  (EPA) 
action:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  neomycin 
phosphotransferase  II  (NFTII)  and  the 
genetic  material  necessary  for  its 
production  when  used  as  a  plant 
pesticide  inert  ingredient.  Monsanto  Co. 
petitioned  EPA  for  this  exemption. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  28. 1994. 
ADORESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  lOPP- 
300362],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SVV., 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Di\'ision 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  .Agency.  401 
M  St..  SW..  Washington,  DC  20460.  In 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolt.rance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (tolerance  fees).  P.O  Box 
36027M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM  18),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC.  Office 
location  and  telephone  number:  Rm. 
213.  CM  #2.  1921  Jefferson  Davis  Hvfy.. 
Arlington.  VA  22202.  (703)-305-7690. 
SUPP1.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  8. 1993 
(58  FR  64582,  64583).  EPA  issued 
notices  which  announced  that 
Monsanto  Co..  700  Chesterfield  Parkway 
North,  St.  Louis,  MO  63193.  had 
submitted  a  pesticide  petition  (PP 
3F4273)  to  EPA  proposing  to  amend  40 
CFR  part  180  to  establish  an  exemption 
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from  the  rvquirefiieiU  uf  a  tuiuraiice  fur 
neomycin  phosphotransferase  II  (NPTII). 
and  the  genetic  material  necessary  to 
produce  NPTII  when  produced  in  plants 
as  a  plant  pesticide  inert  ingredient.  The 
Agency  did  not  receive  any  comments 
on  the  notices.  Selectable  markers  such 
as  NPTII  are  considered  inert 
ingredients  by  the  Agency  when  they 
are  introduced  into  a  plant  in  order  to 
ensure  or  confirm  the  presence  of  a 
plant  pesticide.  The  genetic  material 
necessary  to  produce  NPTII  (the  NPTII 
gene)  is  also  considered  part  of  the  inert 
ingredient;  therefore,  the  NPTII  gene  is 
also  addressed  in  this  Hnal  rule. 

Neomycin  phosphotransferase  II 
(NPTII)  is  uniquely  different  from  other 
types  of  inert  ingredients  because  it  is 
a  selectable  marker  used  to  identify 
plant  cells  early  in  the  product 
development  that  had  been  success^dly 
transformed  to  express  the  active 
ingredient. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated  and  deemed  sufHcient  to 
support  the  tolerance.  The  rationale  for 
this  decision  is  described  below. 

Assessment  of  Data 

The  Agency  has  evaluated  the 
toxicology  data,  information  on  product 
identity,  equivalence  of  microbially  and 
plant  produced  N'PTU,  and  other 
information  provided  by  the  petitioner. 
The  information  showed  that  the  plant 
and  microbially  produced  protein  are 
similar  with  respect  to  the  protein 
characteristics  of  amino  acid  sequence, 
enzyme  activity,  electrophoretic 
mobility,  lack  of  glycosylation,  and 
specific  antibody  recognition.  These 
findings  justified  the  use  of  microbial 
protein  in  the  toxicity  studies.  The 
registrant  provided  the  following 
studies:  Acute  Oral  Toxicity  of  NPTII  in 
Mice  and  an  In  Vitro  Digestion  of  the 
NPTII  Protein.  A  single  oral  exposure 
dose  of  5  g/kg  NPTII  protein  produced 
no  adverse  effects  in  mice.  The  In  Vitro 
Digestion  study  showed  that  the  protein 
was  rapidly  degraded  in  simulated 
gastric  or  intestinal  digestive  fluids  to 
fragments  that  were  no  longer 
recognized  by  specific  antibodies  to 
NPTII.  These  results  suggest  the  NPTII 
protein  will  not  survive  passage  through 
the  gastrointestinal  tract.  Therefore,  the 
Agency  concluded  that  the  information 
provided  was  sufficient  to  assess  the 
acute  toxicity  of  NPTII  when  used  as  a 
marker  gene  in  transgenic  plants 
expressing  plant  pesticides  and  to 
justify  an  exemption  from  the 
requirement  for  a  food  tolerance  for 
residues  of  the  inert.  The  Agency 
recognizes  that  alternative  information 
could  be  used  to  indicate  the  lack  of 


maiumaiian  toxicity  and  to  justify  a 
tolerance  exemption. 

Since  no  toxicity  was  indicated, 
residue  chemistry  data  were  not 
required.  Residue  data  are  necessary 
only  if  the  submitted  toxicity  studies 
indicate  that  additional  toxicology  data 
were  needed.  These  additional  data 
were  not  needed.  Therefore,  no  residue 
data  are  required  in  order  to  grant  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  plant  pesticide  inert 
ingredient  neomycin 
phosphotransferase  II  when  used  as  a 
plant  pesticide  inert  ingredient,  as 
expressed  in  plant  cells. 

The  exemption  from  a  tolerance  for 
the  genetic  material  which  encodes  for 
production  of  NPTII  is  based  on  the  fact 
that  the  nucleic  acids  which  form  the 
genetic  material  are  found  in  all  foods 
and  have  not,  by  themselves,  been 
associated  with  toxic  or  pathogenic 
effects  in  animals  and  humans.  None  of 
the  constituents  of  nucleic  acids  are 
known  to  be  acute  toxicants  by 
themselves  but.  like  proteins  and  other 
normal  constituents  in  food,  may  cause 
indirect,  adverse  metabolic  effects  if 
consumed  exclusively  at  high  doses 
over  a  long  period  of  time  in  the  absence 
of  a  normal  diet.  The  NPTII  gene  will 
not  occur  at  these  hi^h  amounts  in 
plants.  Thus,  EPA  does  not  believe  there 
is  a  potential  for  adverse  health  effects 
related  to  the  consumption  of  plants 
containing  the  NPTII  gene. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data/information 
submitted  demonstrate  that  this  plant- 
pesticide  inert  ingredient  (NPTII)  and 
the  NPTII  gene  are  not  toxic  to 
mammalian  species.  No  enforcement 
actions  are  expected  based  upon  the 
level  of  residue  for  NPTII  and  the 
genetic  material  necessary  for  its 
production.  Therefore,  the  requirement 
for  an  analytical  method  for 
enforcement  purposes  is  not  applicable 
to  this  exemption. 

Based  on  tne  above  information  and 
review  of  its  use.  EPA  has  found  that 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  for  the  purpose  for  which  the 
tolerance  exemption  is  sought.  Based  on 
the  information  considered,  EPA 
concludes  that  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
Therefore,  the  exemption  from  the 
requirement  of  a  tolerance  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  a  request  for  a  hearing  with  the 


Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objeciions  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
folk)wing:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolutiqn  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (49 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  19,  1994. 

Stephen  L.  lohnson. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1134,  to  read  as  follows: 

§180  1134    Neomycin  phosphotransferase 
II  and  genetic  material  necessary  for  its 
production;  exemption  from  the 
requirement  of  a  tolerance. 

The  neomycin  phosphotransferase  II 
(NPTII)  and  the  genetic  material 
necessary  for  the  production  of  this 
protein  are  exempted  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricuhural  commodities  when 
used  as  a  plant-pesticide  inert 
ingredient. 

|FK  Doc.  94-23762  Filed  9-27-94:  8:45  am) 
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PEDERAL EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7603] 

Suspension  of  Community  Eligibility 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
fioodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr..  Division  Director. 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street, 
SW..  Room  417.  Washington.  DC  20472. 
(202) 646-3619. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 

t-nables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
i:ommunities  agree  to  adopt  and 


administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  fiood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutorj'  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date. 
Hood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  bv  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
pro\'ided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Deputy  Associate  Director  finds 
that  notice  and  public  comment  under 
5  U.S.C  553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 


unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Deputy  Associate  Director  has 
determined  that  this  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended.  42  U.S.C.  4022.  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
October  26.  1987,  3  CFR,  1987  Comp.. 
p.  252. 

Executive  Order  12778.  Civil  fustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25. 1991.  56  FR 
55195,  3  CFR.  1991  Comp.,  p.  309. 

List  of  SubjecU  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART  64— (AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.: 
Reorganization  Plan  No.  3  of  1978.  3  CFK. 
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1978  Comp..  p.  329;  E.O.  1212/.  •»•*  i  n  ■«.*•/ 
3  CFR.  1979  Comp..  p.  376. 

$64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 

Community 
No. 

Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  m  community 

Current  ef- 
fective map 
date 

Date  certain 
federal  assist- 
ance no  longer 

availatile  in 
special  flood 
hazard  areas 

Region  II 
New  Yofk;  Hamburg,  town  ol,  Erie  Ckxjnty  

360244 

May  23.   1974  Emerg;  Nov.   19,   1980, 
Oct.  4.  1994.  Susp. 

Reg.; 

10-4-94 

Oct.  4,  1994. 

Region  V 

Indiana: 

EMettsville,  town  of.  Monroe  County 

180170 
180243 
180055 
270268 
390563 

Apnl  14.   1974  Emerg;  July  18.  1985. 

Oct.  4.  1994.  Susp 
Aug.  26.   1975,  Emerg.;  July  3,   1986. 

Oct.  4.  1994.  Susp. 
June  24.  1971.  Emerg;  June  1.  1982. 

Oct.  18,  1994,  Susp 
April  24,  1974,  Emerg.;  Dec.  15.  1982, 

Oct.  18.  1994,  Susp. 
Jan.  23.  1975.  Emerg.;  Sep.  1.  1978, 

Oct  18.  1994,  Susp. 

Reg.; 
Reg.; 
Reg.; 
Reg.; 
Reg.; 

10-4-94 
7-3-86 

10-18-94 
10-18-94 
10-18-94 

Do. 

Steuben  County,  unincofporated  areas  

Jasper,  city  of.  DuBois  County 

Minnesota:  Argyle.  city  of.  Marshall  County 

Otwj:  South  Lebanon,  village  of.  Warren  County 

Do. 

Oct.  18,  1994. 

Do. 

Do. 

Region  X 

Idaho  Gooding  C4ty  of  Gooding  County  

160064 

Feb.  7.  1975,  Emerg.;  June  19.  1985. 
Oct.  18.  1994,  Susp. 

Reg.; 

10-18-94 

Do. 

Code  fof  reading  third  column:  Emerg-  Emefgency;  Reg.-  Regular;  Rem  -  Reinstatement;  Susp-  Suspension. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  September  21.  1994. 
Robert  H.  VoUand, 

Acting  Deputy  Associate  Director.  Mitigation 
Directorate. 

|FR  Doc  94-24001  Filed  9-27-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docitet  No.  94-60;  RM-6458] 

Radio  Broadcasting  Services;  Galatia, 
IL 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  dot:ument  allots  Channel 
255A  to  Galatia,  Illinois,  as  that 
community's  first  local  FM  service,  at 
the  request  of  Michael  S<;ott  Clem,  See 
59  FR  32177.  June  22.  1994.  Channel 
255A  can  be  allotted  to  Galatia  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
0.8  kilometers  (0.5  miles)  northwest,  in 
order  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  VVKI)Q(FM), 


Channel  258C,  Henderson,  Kentucky. 
The  coordinates  for  Channel  255A  at 
Galatia,  Illinois,  are  North  Latitude  37- 
50-53  and  West  Longitude  88-37-10. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  Nov.  7,  1994.  The 
window  period  for  filing  applications 
for  Channel  255A  at  Galatia,  Illinois, 
will  be  open  on  November  8, 1994.  and 
close  on  Dec.  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau. 
(202) 634-6530. 
SUPPLEMENTARY  INFORMATION: 
This  is  a  synopsis  of  the  Commission's 
Report  and  Order.  MM  Docket  No.  94- 
50.  adopted  Sept.  14.  1994,  and  released 
Sept.  21,  1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service,  Inc.,  (202)  857-3800,  1919  M 
Street.  NW.,  Room  246,  or  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broad(:a.sting. 


Part  73ofTitle47oftheCodeof 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Galatia,  Channel  255A. 

Federal  Oimmunications  Commission. 

|ohn  A.  Karousos. 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

iFR  Doc.  94-23786  Filed  9-27-94;  8:45  am| 
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47  CFR  Part  73 

[MM  Dociiet  No  94-12;  RM-84191 

Radio  Broadcasting  Services; 
Sebastian,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
240C3  to  Sebastian.  Florida,  as  that 
community's  first  local  aural 


transmission  service,  at  the  request  of  T 
&  M  Communications.  See  59  FR  10605. 
March  7, 1994.  Channel  240C3  can  be 
allotted  to  Sebastian  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  Channel 
240C3  at  Sebastian  are  North  Latitude 
27-49-00  and  West  Longitude  80-28- 
12.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  Nov.  7,  1994.  The 
window  period  for  filing  applications 
for  Channel  240C3  at  Sebastian,  Florida, 
will  be  open  on  November  8,  1994,  and 
close  on  December  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-12. 
adopted  September  14,  1994,  and 
released  Sept.  21, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Ser\'ice,  Inc.,  (202)  857- 
3800, 1919  M  Street,  N.W.,  Room  246, 
or  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-[AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Sebastian,  Channel  240C3. 


Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-23783  Filed  9-27-94;  8:45  am] 

BILLING  CODE  e712-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

R1N2127-AE36 

[Docket  No.  92-33;  Notice  3] 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Technical  amendment. 

SUMMARY:  This  notice  reinstates  Figures 
la,  lb,  and  Ic  of  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
No.  108,  which  were  inadvertently 
omitted  from  Title  49  Code  of  Federal 
Regulations  Parts  400-999  as  of  October 
1,  1993. 

EFFECTIVE  DATE:  The  rule  is  effective 
September  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA  (202-366-5263). 
SUPPLEMENTARY  INFORMATION:  On  March 
3. 1993,  NHTSA  pubUshed  a  final  rule 
which,  among  other  things,  revised  and 
redesignated  certain  paragraphs  of  S5.1 
of  Motor  Vehicle  Safety  Standard  No. 
108.  Lamps,  Reflective  Devices  and 
Associated  Equipment  (58  FR  12183). 
Before  the  final  rule,  paragraph 

55.1.1.11  contained  internal  references 
to  Figures  la  and  lb,  and  paragraph 

55. 1.1. 12  an  internal  reference  to  Figure 
Ic.  The  final  rule  redesignated  S5.1.1.11 
as  S5.1.1.6.  and  revised  it  to  incorporate 
the  substance  of  S5. 1.1. 12,  including  the 
reference  to  Figure  Ic.  (Further 


amendments  adopted  a  new  paragraph 
S5.1.1.11,  removed  S5.1.1.12,  and 
redesignated  S5. 1.1.32  as  S5.1.1.12.) 

NHTSA  has  been  informed  by  the 
Federal  Register  that,  because  the 
amendatory  language  of  the  final  rule 
did  not  contain  instructions  where  to 
place  FigLires  la,  lb,  and  Ic  within  the 
text  of  Standard  No.  108,  the  figures 
were  removed  from  the  Code  of  Federal 
Regulations.  This  document  reinstates 
those  figures,  to  follow  the  text  of 
S5. 1.1.6. 

Effective  Date 

Because  this  amendment  is  corrective 
in  natiu«  and  imposes  no  additional 
burden  upon  any  person,  notice  and 
comment  upon  are  not  required  under 
the  Administrative  Procedure  Act,  and 
it  is  foimd,  for  good  cause  showm,  that 
an  effective  date  earUer  than  180  days 
after  issuance  is  in  the  public  interest. 
The  amendment  will  become  effective 
upon  publication  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

PART  571— FEDERAL  MOTOR 

VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322,  30111.  30115. 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.108  is  amended  by 
adding  Figures  la.  lb  and  Ic,  as  set 
forth  below,  to  follow  paragraph 
S5. 1.1.6. 

§  571 . 1 08    Motor  Vehicle  Safety  Standard 
No.  108  Lamps,  Reflective  Devices,  and 
Associated  Equipment 


S5.1.1.6*  •  * 


Figure  la.— Required  Percentages  of  Minimum  Candlepower  of  Figure  ib 


Test  points  (deg) 


10U, 10D 
5U.  5D  ... 


5L,  5R  ... 
20L.  20R 
10L,  10R 

V  

10L,  10R 
5L,  5R  .... 

V  


Tum 
signal 


20 
12.5 
37.5 
87.6 

50 
100 
100 


Stop 


20 
12.5 
37.5 
87.5 
50 
100 
100 


Parking 


20 

10 
20 
70 
35 
90 
100 


Tail 


20 

15 
40 
90 
40 
100 
100 


Note — Minimum  design  candlepower  requirenr>ents  are  determined  by  multiplying  ttie  percentages  given  in  ttiis  Figure  by  the  minimum  allow- 
able candlepower  values  in  Figure  1  b.  The  resulting  values  shall  be  truncated  after  one  digit  to  the  right  of  the  decimal  point. 
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Figure  lb. — Minimum  and  Maximum  Allowable  Candlepower  Values 


Lamp 


Stop _ __ 

Tai'  

Partong'  

Red  turn  signal 

Yellow  tum  signal  rear  ... 
YeNow  tum  signal  front  .. 
Yellow  tum  signat  front^ 


Lighted  sections 


1 


80/300 

2/18 

4.0/125 

80/300 
130/750 
200/- 
50(V- 


95/360 
3.5/20 

95/360 
150^00 

240- 
600/- 


110/420 
5.0/25 

110/420 
175/1050 
275/- 
650/- 


'  Maximum  at  H  or  above. 

'The  maiimum  candlepower  value  ol  125  applies  to  all  test  points  at  H  or  atjove  The  maximum  allowable  candtepower  value  below  H  is  250. 

^Values  apply  when  tt>e  optical  axa  (fitament  center)  of  the  front  tum  signal  a  at  a  spaang  less  tfian  4  la  (10  cm  )  from  the  lighted  edge  of 
the  headtamp  unit  providng  the  lower  beam,  or  from  the  lighted  edge  of  any  additional  lamp  installed  as  original  equipment  arxl  whch  supple- 
ments the  lower  beam. 

Figure  ic— Sum  of  the  Percentages  of  Grouped  Minimum  Candlepower 


Group  arxj  test  points 


1  10U-6L,  5U-20t..  5D-20L.  10D-5L  ... 

2  51>-10L.  H-10L.  5D-10L  

3  H-6L.  5U-V.  H-V.  50-V.  H-6R  

4  6U-10R,  H-10R.  5D-10R  _ 

5  10O-5R,  5U-20R.  5D-20R.  lOO-SR. 


Issued  on:  September  22, 1994. 
Christopher  A.  Hart, 

Deputy  Adminiitrator. 

IFR  Due.  94-23908  Filed  9-27-94;  8  45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  641 

[Docket  No.  940536-4202;  1.0.  041994B] 

RIN  0648-AQ28 

Reel  Fish  Fishery  of  the  Gulf  of 
Mexico:  Correction 

AGENCY:  .N'dtiuiiul  Marine  Fisheries 

Service  (NMFS).  Natiunal  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule:  correction. 

summary:  This  rule  corrects  the  Hnal 
rule  to  implement  Amendment  9  to  the 
Fishery  Management  Flan  for  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico, 
which  was  published  on  August  2. 
1994.  This  correction  also  extends  the 
effective  date  of  certain  amendments 
previously  published. 
EFFECTIVE  DATE:  July  27,  1994.  See 
paragraph  1.  which  corrects  the  effective 
date  of  rules  published  on  )une  15, 
1993.  and  December  27, 1993. 


FOR  FURTHER  INFORMATIOM  COMTACT: 

Robert  Sadler,  813-570-530') 
SUPPLEMENTARY  INFORMATION:  The  final 
rule  to  implement  Amendment  9, 
among  other  things,  extended  the  red 
snapper  endorsement  system  and  its 
associated  trip  and  landing  limits  from 
their  scheduled  expiration  on  December 
31,  1994,  through  as  late  as  December 
31,  1995.  Changes  to  the  regulatory  text 
clearly  stated  this  extended 
effectiveness  regarding  the  endorsement 
system. 

The  intent  to  extend  the  effectiveness 
of  the  associated  trip  and  landing  limits, 
and  associated  prohibitions,  which 
originally  appear  at  58  FR  33027,  June 
15,  1993.  and  58  FR  68326.  December 
27,  1993.  was  stated  in  the  preamble  of 
the  final  rule  to  implement  Amendment 
9,  but  was  inadvertently  omitted  from 
the  EFFECTIVE  DATE  section. 

In  the  final  rule,  the  telephone 
numbers  of  the  Regional  Director  and  of 
the  Regulations  and  Permits  Branch. 
Southeast  Region,  NMFS,  are  incorrect. 
The  address  of  the  Southeast  Region  as 
published  under  the  definition  of 
"Regional  Director"  requires  a  revision. 

Accordingly,  the  publication  on 
August  2,  1994  (59  FR  39301).  of  the 
final  regulations  (l.D.  041994B).  which 
were  the  subject  of  FR  Doc.  94-18683. 
is  corrected  as  follows: 

l.On  page  39301.  in  the  third 
column,  under  the  EFFECTIVE  DATE 
heading,  add  the  following  sentence  to 
the  end:  "In  addition,  50  CFR  641.7  (u). 


Tum 
sigr^al 


65 
125 
475 
125 

65 


Stop 


65 
125 
475 
125 

65 


Parking 


60 
75 
420 
75 
60 


Tail 


70 
120 
480 
120 

70 


(v),  and  (w)  and  50  CFR  641.21(d), 
which  were  to  expire  December  31, 
1994.  are  extended  through  December 
31.  1995." 

§641.2    (Corrected] 

2.  On  page  39304,  in  the  first  column, 
in  §641.2,  in  the  definition  of  Regional 
Director,  in  line  3,  the  address  is 
corrected  by  inserting  "N."  after  "Drive" 
and  in  line  4,  the  telephone  number  is 
corrected  to  read  "813-570-5301". 

§641.10    (Corrected] 

3.  On  page  39304,  in  the  third 
column,  in  §  641.10(b)(3),  in  the  next  to 
last  line,  the  telephone  number  is 
corrected  to  read  "813-570-5326". 

Dated;  September  22,  1994. 
Samuel  W.  McKeen, 

AcUng  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc  94-24009  Filed  9-27-94;  8:45  ami 
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50  CFR  Part  642 

pocket  No.  930791-3191;  1.0  092294B] 

Coastal  Migratory  Pelagic  Resources 
ot  the  Gulf  of  Mexico  and  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Closure  of  a  commercial  fishery 
for  king  mackerel. 

SUMMARY:  NMFS  closes  the  commercial 
fishery  in  the  exclusive  economic  zone 
(EEZ)  for  king  mackerel  from  the 
western  zone  of  the  Gulf  migratory 
group.  This  closure  is  necessary  to 
protect  the  overfished  Gulf  king 
mackerel  resource. 
EFFECTIVE  DATE:  September  24. 1994, 
through  June  30.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles.  813-570-5306. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel.  Spanish  mackerel,  cero, 
cobia.  little  tunny,  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Flan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Councils)  and  is 
implemented  by  regulations  at  50  CFR 
part  642.  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

Catch  limits  recommended  by  the 
Councils  and  implemented  by  NMFS  for 
the  Gulf  of  Mexico  migratory  group  of 
king  mackerel  set  the  commercial  quota 
at  0.77  million  lb  (0.35  million  kg)  for 
the  western  zone. 

Under  §  642.26(a).  NMFS  is  required 
to  close  any  segment  of  the  king 
mackerel  commercial  fishery  when  its 
allocation  or  quota  has  been  reached,  or 
is  projected  to  be  reached,  by  publishing 
a  document  in  the  Federal  Register. 
NMFS  has  determined  that  the 
commercial  quota  of  0.77  million  lb 
(0.35  million  kg)  for  the  western  zone  of 
the  Gulf  migratory  group  of  king 
mackerel  was  reached  on  September  23. 
1994.  Hence,  the  commercial  fishery  for 
Gulf  group  king  mackerel  from  the 
western  zone  is  closed  effective  12:01 
a.m..  local  time,  September  24.  1994. 
through  June  30, 1995.  the  end  of  the 
fishing  year.  The  boundary  between  the 
eastern  and  western  zones  is  a  line 
directly  south  from  the  Florida/Alabama 
boundary  (87''31'06"  W.  long.). 

Except  for  a  person  aboard  a  charter 
vessel,  during  the  closure,  no  person 
aboard  a  vessel  permitted  to  fish  under 
a  commercial  allocation  may  fish  for, 
retain,  or  have  in  possession  in  the  EEZ, 
king  mackerel  from  the  western  zone.  A 
person  aboard  a  charter  vessel  may 
continue  to  fish  for  king  mackerel  in  the 
western  zone  under  the  bag  limit  set 
forth  in  §642.24(a)(l)(i),  provided  the 
vessel  is  under  charter  and  the  vessel 


has  an  annual  charter  vessel  permit,  as 
specified  in  §  642.4(a)(2).  A  charter 
vessel  with  a  permit  to  fish  on  a 
commercial  allocation  is  under  charter 
when  it  carries  a  passenger  who  fishes 
for  a  fee  or  when  there  are  more  than 
three  persons  aboard,  including  operator 
and  crew. 

During  the  closure,  king  mackerel 
from  the  western  zone  taken  in  the  EEZ. 
including  those  harvested  under  the  bag 
limit,  may  not  be  purchased,  bartered, 
traded,  or  sold.  This  prohibition  does 
not  apply  to  trade  in  king  mackerel  from 
the  western  zone  that  were  harvested, 
landed,  and  bartered,  traded,  or  sold 
prior  to  the  closure  and  held  in  cold 
storage  by  a  dealer  or  processor. 

Classification 

This  action  is  taken  under  50  CFR 
642.26(a)  and  is  exempt  from  OMB 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  22, 1994. 
David  S.  Crestiii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-23989  Filed  9-23-94;  1:19pm] 
BILUNG  CODE  3510-22-F 


50  CFR  Part  695 

[Docket  No.  940956-4256;  l.D.  081594D  ] 

RIN  0648-AC31 

Vessels  of  the  United  States  Fishing  in 
Colombian  Treaty  Waters 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  N'MFS  issues  this  final  rule  to 
amend  the  regulations  that  govern 
fishing  by  vessels  of  the  United  States 
in  certain  waters  of  the  Caribbean  Sea 
covered  by  a  treaty  between  the  United 
States  and  the  Government  of  Colombia 
(GOC).  This  rule  requires  that  such 
vessels  in  treaty  waters  display  their 
official  numbers  and  that  fish  and 
lobster  traps  used  in  treaty  waters  have 
degradable  panels.  The  intended  effect 
of  this  rule  is  to  implement  conservation 
and  management  measures  agreed  to  in 
consultations  between  the  United  States 
and  the  GOC. 

EFFECTIVE  DATE:  October  28.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Perry  Allen.  813-570-5326. 
SUPPLEMENTARY  INFORMATION:  Fishing  by 
vessels  of  the  United  States  in  certain 


waters  of  the  Caribbean  Sea  is  governed 
under  the  Treaty  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Colombia  Concerning  the 
Status  of  Quita  Sueno.  Roncador  and 
Serrana  (treaty).  Under  the  terms  of  the 
treaty,  vessels  of  the  United  States  may 
fish  in  the  waters  of  Quita  Sueno, 
Roncador,  and  Serrana  (treaty  waters), 
but  are  subject  to  reasonable 
conservation  measures  applied  by  the 
GOC,  provided  that  such  measures  are 
nondiscriminatory  and  no  more 
restrictive  than  those  applied  to 
Colombian  or  other  fishermen. 

NMFS  published  proposed  and  final 
rules  on  September  18,  1990  (55  FR 
38365)  and  January  4,  1991  (56  FR  377), 
respectively,  that  implemented 
regulations  for  treaty  waters.  Included 
in  the  proposed  rule  were  requirements 
that  (1)  U.S.  vessels  display  their  official 
numbers  when  in  treaty  waters,  and  (2) 
nonwooden  fish  and  lobster  traps  in 
treaty  waters  have  degradable  panels. 
These  requirements  were  not  included 
in  the  final  rule  because  a  necessary 
exchange  of  notes  between  the  United 
States  and  the  GOC  regarding  the 
requirements  had  not  occurred.  Such 
exchange  of  notes  was  made  at  a 
meeting  of  representatives  of  the  two 
governments  on  May  17-18, 1994.  at 
Cartagena.  Colombia.  Accordingly,  the 
requirements  are  added  to  the 
regulations.  Rationale  for  the 
requirements  was  included  in  the 
proposed  rule  and  is  not  repeated  here. 

This  final  rule  also  corrects  the 
address  of  the  Director,  Southeast 
Region,  NMFS  ("Regional  Director"); 
and  adds  a  prohibition  on  making  a 
false  statement  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  fish.  The 
added  prohibition  is  necessary  for 
effective  enforcement  and  conforms  the 
regulations  to  current  standards. 

Changes  From  the  Proposed  Rule 

Minor  language  changes  are  made  to 
clarify  the  regulations  and  conform 
them  to  current  standards. 

Classification 

This  rule  is  necessary  to  implement 
agreements  between  the  United  States 
and  the  GOC.  Because  it  pertains  to  a 
foreign  affairs  function  of  the  United 
States,  it  is  exempt  from  the  provisions 
of  E.O.  12866,  and  from  the  requirement 
to  provide  notice  and  an  opportunity  for 
public  comment  pursuant  to  authority  at 
5  U.S.C.  553(a)(1). 
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1  isJ  ol  Siitir<  tt  in  M)  OK  Part  b'J5 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirement*.  Treaties. 

Det«d:  September  23.  1994. 
Gmrf  Matlock. 

Pmgram  Manaitrmcnl  Officer.  Notional 
Manne  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  695  is  amended 

as  follows 

PART69S     VESSELS  OF  THE  UNrTEO 
STATES  FfSMING  IN  COLOMBIAN 
TREATY  WATERS 

1.  The  authority  citation  for  part  695 
continues  to  read  as  follows: 

Authority:  16  VSC  1801  et  seq. 

2.  In  §695.2.  the  definition  of 
"Regional  Director"  is  revised  to  read  as 

fonnvfc'». 

§  696  2     OeflnWooa. 


Regional  Director  means  the  Director, 
Southeast  Region,  NMFS.  9721 
Executive  Center  Drive,  St.  Petersburg, 
PL  33702.  telephone  813-570-5301;  or 
a  designee. 
•        •        •        •        • 

3.  In  §695.6,  text  is  added  to  read  as 
follows: 


§  M5  6     Vessel  ktentmcation. 

(aj  (Jfficial  number.  A  vessel  with  a 
permit  issued  pursuant  to  §695.4,  when 
in  treaty  waters,  must  display  its  ofTicial 
number — 

(1)  On  the  port  and  stdrUxird  siOts  of 
the  deckhouse  or  hull,  and  on  an 
appropriate  weather  dec  k  'W  as  to  be 
clearly  visible  from  an  >  niiri  t-nicnt 
vessel  or  aircraft; 

(2)  In  block  arabic  numerals  in 
contrasting  color  to  the  background; 

(3)  At  least  18  inches  (45.7  cm)  in 
height  for  fishing  vessels  over  65  ft  (19.8 
m)  in  length  and  at  least  10  inches  (25.4 
cm)  in  height  for  all  other  vessels;  and 

(4)  Permanently  afBxed  to  or  painted 
on  the  vessel. 

(b)  Duties  of  operator  The  operator  of 
each  fishing  vessel  must — 

(1)  Keep  the  official  number  clearly 
legible  and  in  good  repair,  and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  fishing  gear,  or  any 
other  material  aboard  obstructs  the  view 
of  the  official  number  from  an 
enforcement  vessel  or  aircraft. 

4.  In  §  695.7,  paragraphs  (f),  (k).  and 
(s)  are  added  to  read  as  follows; 

S  S95.7    Prohlt>ltlons. 


(f)  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
required  by  §  695.6. 

(k)  Use  or  possess  in  treaty  waters  a 
lobster  trap  or  fish  trap  without  a 
degradable  panel,  as  speciHtKl  in 
§695. 21(d). 

•  •         •         *         « 

(s)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  fish. 

5.  In  §  695.21.  text  is  added  to 
paragraph  (d)  to  read  as  follows: 

§685^1     Vessel  arxj  gear  restrictions. 

(d)  Trap  requirements.  A  lobster  trap 
or  fish  trap  used  or  possessed  in  treaty 
wafers  that  is  constructed  of  material 
other  than  wood  must  have  an  escape 
panel  located  in  the  upper  half  of  the 
sides  or  on  top  of  the  trap  that,  when 
removed,  will  leave  an  opening  no 
smaller  than  the  throat  or  entrance  of 
the  trap.  Such  escape  panel  must  be 
constructed  of  or  attached  to  the  trap 
with  wood,  cotton,  or  other  degradable 
material. 

•  •        •        •        * 

(FR  Doc!  94-23996  Filed  9-27-94;  8:45  am) 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pub  ic  of  the  proposed 
issuance  of  rules  and  feguiatwris  The 
purpose  of  these  noftces  is  to  give  interested 
persons  an  opportunity  to  participate  m  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

F&deral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No  94-CE-15-AD] 

Airworthiness  Directives;  American 
General  Aircraft  Corporation  Models 
AA  -5,  AA-5A,  AA-5B,  and  AG-  SB 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  American 
General  Aircraft  Corporation  (American 
General)  Models  AA-5,  AA-5A,  AA-5B, 
and  AG-5B  airplanes.  The  proposed 
action  would  require  inspecting  (one- 
time) the  wing  attach  shoulder  bolts  for 
fretting,  scoring,  wear,  excessive 
clearance,  or  enlarged  or  elongated 
mounting  holes  (known  as  damage  from 
hereon),  replacing  any  damaged  parts 
and  repairing  any  damaged  areas,  and 
reporting  to  the  Federal  Aviation 
Administration  (FAA)  the  results  of  the 
inspection.  Four  reports  of  wing  attach 
shoulder  bolt  failure  prompted  the 
proposed  action.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  wing  attach  shoulder  bolt 
failure,  which  could  lead  to  structural 
damage  of  the  wing/fuselage  to  the  point 
of  failure. 

DATES:  Comments  must  be  received  on 
or  before  December  9,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  94-CE-15- 
AD,  Room  1558.  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  tJiat  applies  to  the 
jiroposed  AD  may  be  obtained  from 
Fletch  Air,  Inc.,  9000  Randolph  Street. 


Houston,  Texas  77061;  telephone  (713) 
649-8700  or  (800)  329-4647;  facsimile 
(713)  643-0070.  This  information  also 
may  be  examined  at  the  Rules  Docket  at 
the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ozzie  Lopez,  Aerospace  Engineer,  FAA, 
Atlanta  Aircraft  Certification  Office, 
1669  Phoenix  Parkway,  Suite  210C, 
Atlanta,  Georgia  30349;  telephone  (404) 
991-2910;  facsimile  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  cx)ntact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-CE-15-AD,  Room 
1558.  601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 


Federal  Repster 
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Wednesday,  September  28,  1994 

Discussion 

The  FAA  has  received  four  reports 
(three  in  England  and  one  in  the  United 
States)  of  wing  attach  shoulder  bolt 
failure  on  American  General  Models 
AA-5,  AA-5A,  AA-5B.  and  AG-5B 
airplanes.  Investigation  reveals  that 
excessive  wing  to  center  spar  clearance 
could  have  contributed  to  the  bolt 
failures;  however,  in  each  of  the  four 
instances,  the  bohs  failed  prior  to 
reaching  the  service  life  of  7.250  hours 
time-in-  ser\ice  (TIS).  The  FAA  has 
determined  that,  in  order  to  assure  the 
safety  of  these  airplanes,  the  established 
service  life  of  these  bolts  needs  review. 

American  General  has  issued  Critical 
Service  Bulletin  SB-185.  dated  July  6, 
1994,  which  specifies  procedures  for 
insi>ecting  the  wing  attach  shoulder 
bolts  and  the  mounting  holes  in  the 
wing  spar  and  the  center  section  spar  on 
American  General  Models  AA-5,  AA- 
5A,  AA-5B,  and  AG-5B  airplanes. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that,  in  order 
to  determine  whether  the  established 
service  life  of  the  wing  attach  shoulder 
bolts  is  adequate.  (1)  a  one-time 
inspection  should  be  accomplished  to 
reveal  the  condition  of  these  bolts  on 
the  American  General  Models  AA-5. 
AA-5A,  AA-5B.  and  AG-5B  airplane 
fleet;  and  (2)  AD  action  should  be  taken 
to  prevent  wing  attach  shoulder  bolt 
failure,  which  could  lead  to  structural 
damage  of  the  wing/fuselage  to  the  pmint 
of  failure. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  American  General 
Models  AA-5,  AA-5  A,  A.\-5B,  and 
AG-5B  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
inspecting  (one-time)  the  wing  attach 
shoulder  bolts  for  hitting,  scoring,  wear, 
excessive  clearance,  or  enlarged  or 
elongated  mounting  holes  (known  as 
damage  from  hereon),  replacing  any 
damaged  parts  and  repairing  any 
damaged  areas,  and  reporting  to  the 
FAA  the  results  of  the  inspection.  The 
proposed  inspections  would  be 
accomplished  in  accordance  with 
American  General  Critical  Service 
Bulletin  SB-185,  dated  July  6,  1994. 

The  FAA  will  examine  the  inspection 
results  and  determine  whether  further 
rulemaking  action  is  needed. 
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The  FAA  estimates  that  3.700 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  10  worUiours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  approximately  $55  an  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  tiie  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,035,000 
($550  per  airplane  X  3.700  airplanesl. 
This  figure  is  based  upon  the 
assumption  that  no  affected  airplane 
o[>erator  has  accomplished  the  proposed 
inspection,  and  does  not  take  into 
account  the  cost  for  replacement  if 
damaged  bolts  are  found.  The  FAA  has 
no  way  of  determining  the  number  of 
bolts  that  may  need  to  be  replaced  based 
upon  the  results  of  the  inspections. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  tor  part  39 
continues  to  read  as  follows: 


Aulhorily.  4y  L'  ,">(...  App    1  jj-iiai,  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

$39.13    [Amonded] 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

American  General  AircraA  Corporation: 
Docket  No.  94-CE-15-AD. 

Applicability:  Models  AA-5,  AA-5A.  AA- 
5B.  and  AG-5B  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Compliance:  Required  within  the  next  100 
hours  time- in-  service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  wing  attach  shoulder  bolt 
failure,  which  could  lead  to  structural 
damage  of  the  w  ing/fuselage  to  the  point  of 
failure,  accomplish  the  following: 

(a)  Inspect  the  wing  attach  shoulder  bolts 
(4)  for  fretting,  scoring,  wear,  excessive 
clearance,  or  enlarged  or  elongated  mounting 
holes  (known  as  damage  from  hereon)  in 
accordance  with  all  the  procedures  included 
in  the  INSPECTION  section  of  American 
General  Critical  Service  Bulletin  SB-185, 
dated  July  6, 1994.  Prior  to  further  flight, 
replace  any  damaged  parts  and  repair  any 
damaged  areas  in  accordance  with  the 
applicable  maintenance  manual. 

(b)  Send  the  results  of  the  inspection 
required  by  paragraph  (a)  of  this  AD  within 
10  calendar  days  after  the  inspection  to  the 
Manager.  Atlanta  Aircraft  Certification  Office 
(AGO).  1669  Phoenix  Parkway.  Suite  210C. 
Atlanta.  Georgia  30349.  Include  the  airplane 
serial  number,  and  the  condition  and  number 
of  hours  TIS  of  each  bolt  at  the  time  of 
inspection.  (Reporting  approved  by  the  Office 
of  Management  and  Budget  under  OMB  no. 
2120-0056.) 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Fedpral  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Atlanta  ACO  at  the 
address  specified  in  paragraph  (b)  of  this  AD. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager.  Atlanta  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Fletch  Air,  Inc.. 
9000  Randolph  Street,  Houston.  Texas  77061; 
or  may  examine  this  document  at  the  FAA. 
Central  Region.  Office  of  the  Assistant  Chief 
Counsel,  Room  1558.  601  E.  12th  Sueet, 
Kansas  City.  Missouri  64106. 


Issued  in  Kansas  City,  Missouri,  on 
September  22.  1994. 
Barry  D.  Clements. 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
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14  CFR  Part  91 

[Docket  No.  26242,  Notice  No.  94-28A] 

RIN2120-AF30 

Suspension  of  Certain  Aircraft 
Operations  From  the  Transponder  With 
Automattc  Pressure  Altituce  Reporting 
Capability  Requirement 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 

SUMMARY:  This  notice  announces  an 
extension  of  the  comment  period  for 
Notice  94-28,  "Suspension  of  Certain 
Aircraft  Operations  From  the 
Transponder  With  Automatic  Pressure 
Altitude  Reporting  Capability 
Requirement"  (59  FR  43994;  August  25, 
1994).  This  comment  period  is  extended 
from  October  11,  1994  to  November  25, 
1994.  The  extension  responds  to  a 
request  from  the  Aircraft  Owners  and 
Pilots  Association  (AOPA)  to  allow 
additional  time  for  specific  comments 
responsive  to  Notice  No.  94-28. 
DATES:  The  comment  period  is  being 
extended  from  October  11,  1994  to 
November  25.  1994. 

ADDRESSES:  As  stated  in  Notice  No.  94- 
28,  comments  should  be  mailed  in 
triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Airspace  Docket  No.  26242,  800 
Independence  Avenue,  SW., 
Washington  DC  20591. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Ellen  Crum,  Air  Traffic  Rules 
Branch  (.\TP-230),  Airspace-Rules  and 
Aeronautical  Information  Division,  Air 
Traffic  Rules  and  Procedures  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
.Washington,  DC  20591;  telephone:  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  On  August 
25.  1994.  the  FAA  published  Notice  No. 
94-28,  "Suspension  of  Certain  Aircraft 
Operations  From  the  Transponder  With 


Automatic  Pressure  Altitxjde  Reporting 
Capability  Requirement."  This  notice 
invites  comments  on  issues  related  to 
the  reinstatement  and  modification  of 
the  expired  Special  Federal  Aviation 
Regulation  (SFAR)  No.  62,  which 
suspended  certain  provisions  of  the 
regulations  that  require  the  installation 
of  use  of  automatic  altitude  reporting 
(Mode  C)  transponders. 

Because  the  comment  period 
originally  established  in  Notice  94-28 
would  not  provide  sufficient  time  for 
AOPA  to  notify  its  members  before  the 
close  of  the  conament  period,  AOPA 
forwarded  a  written  request  to  the  FAA 
for  a  45-day  extension  of  the  cfmiment 
period.  This  extension  would  provide 
the  required  45-day  lead  time  for  AOPA 
to  publish  this  information  in  its 
magazine  and  provide  sufficient  time  for 
the  submission  of  meaningful  comments 
from  it?  members. 

In  order  to  give  all  interested  persons 
additional  time  to  be  iKitified  of  the 
issues,  and  submit  their  specific 
comments,  the  FAA  finds  that  it  is  in 
the  public  interest  to  extend  the 
comment  period.  Accordingly,  the 
comment  period  for  Notice  No.  94-28  is 
extended  to  November  25,  1994. 

Issued  in  Washington,  DC  on  September 
23,  1994. 

Harold  W.  Becker, 

Manager.  Airspace  Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules  S- 
Procedures  Service. 

|FR  Doc.  94-24002  Filed  9-27-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
(CA-64-1-6504;  FRL-5080-5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  California;  Approval 
of  the  Maintenance  Plan  for  the  San 
Francisco  Bay  Area  and  Redesignabon 
of  the  San  Francisco  Bay  Area  Ozo.ne 
Nonatta  nment  Area  to  Attainment; 
Apprcva:  of  Emissions  Inventory; 
-^  pprova!  of  NO \  RACT  Exemption 
Petition 

AGENCY:  Environmental  Protection 
.Xgency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

f\TR). 

SUMMARY:  On  November  12, 1993  the 

California  Air  Resources  Board  (CARB) 

submitted  a  maintenance  plan  and  a 

request  to  redesignate  the  San  Francisco 

Bay  Area  ozone  nonattainment  area 


from  nonattainment  to  attainment.  TTie 
ozone  nonattainment  area  includes  the 
following  counties;  Alameda,  Contra 
Costa,  Marin,  Napa,  San  Francisco,  San 
Mateo,  Santa  Clara,  Solano  (part),  and 
Sonoma  (part).  Under  the  Clean  Air  Act. 
nonattainment  areas  may  be 
redesignated  to  attainment  if  sufficient 
data  are  available  to  warrant  the 
redesignation  and  the  area  meets  the 
other  Clean  Air  Act  redesignation 
requirements. 

La  today's  action,  EPA  is  proposing  to 
approve  the  State  of  California's 
submittal  because  it  meets  the 
maintenance  p>lan  and  redesignation 
requirements.  In  addition,  EPA  is 
proposing  to  approve  the  nitrogen 
oxides  (NO.)  Reasonably  Available 
Control  Technology  (RACT)  exemption 
petition  submitted  by  the  Bay  Area  Air 
Quality  Management  District 
(BAAQMD)  on  April  15,  1994  under 
section  182(f).  Finally,  EPA  is  proposing 
to  expedite  the  approval  of  the  annual 
and  peak  season  1990  inventory  of 
actual  ozone  precursor  emissions 
required  by  section  182(a)(1)  by  parallel 
processing  the  emissions  inventory. 
DATES:  Comments  must  be  received  by 
December  27,  1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  David  P.  Howekamp. 
Director,  Air  and  Toxics  Division  (A-1), 
United  States  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California,  94105. 

Copies  of  the  redesignation  request, 
State  submittal  and  the  EPA's  technical 
support  document  (TSD)  are  available 
for  public  review  at  the  above  address 
and  at  the  California  Air  Resources 
Board,  2020  L  Street,  Sacramento,  CA 
95814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wallace  Woo,  Chief,  Plans  Development 
Section  (A-2-2),  Air  Planning  Branch, 
United  States  Environmental  Protection 
Agenc>',  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California,  94105, 
(415) 744-1207. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background. 

II.  Evaluation  Criteria. 

III.  Review  of  State  Submittal. 

1.  Attainment  of  the  Standard 

A.  The  Ozone  Standard 

B.  The  BAAQ.MD  Monitoring  Record 

C.  The  Alum  Rock  Monitor 

2.  Meeting  the  Applicable  Requirements  of 
Section  110  and  Part  D 

A.  Section  110  Requirements 

B.  Part  D  Requirements 

81.  Subpart  1  of  Part  D— Section  172(c) 

Plan  Provisions 
B2.  Subpart  1  of  Part  D— Section  176(c) 

Conformity  Plan  Provisions 


B3.  Subpart  2  of  Part  D— Sections  182(a) 

and  182(b)  Requirements 
B4.  Section  182(r)  NOx  RACT  Exemption 

Petition 
a  Section  182(f)  Requirements  and 

Exemption  Provisions 
b  BAAQMD  NOx  RACT  Exemption 

Petition 
c.  Proposed  Acbon 

3.  Fully  Approved  SIP  Under  Section 
110(k)ofthe  Act 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

5A.  Emission  Inventory — Base  Year 

Inventory 
5B.  Demonstration  of  Maintenance — 

Projected  Inventories 
5C.  Verification  of  Continued  Attainment 
5D.  Contingency  Plan 
5E.  Subsequent  Maintenance  Plan 

Revisions 

IV.  Potential  Impact  of  California  FIP  and 

SIPs 

V.  Conclusion 

I.  Background 

The  Clean  Air  Act,  as  amended  in 
1977  (1977  Act)  required  areas  that  were 
designated  nonattainment  based  on  a 
failure  to  meet  the  ozone  national 
ambient  air  quality  standard  (NAAQS) 
to  develop  SDPs  with  sufficient  control 
measures  to  expeditiously  attain  and 
maintain  the  standard.  The  San 
Francisco  Bay  Area  was  designated 
under  section  107  of  the  1977  Act  as 
nonattainment  with  respect  to  the  ozone 
NAAQS  on  March  3.  1978  (40  CFR 
81.305).  In  accordance  with  section  110 
of  the  1977  Act,  the  California  Air 
Resources  Board  (CARB)  submitted  an 
ozone  SIP  as  required  by  part  D  of  the 
1977  Act  on  July  25, 1979,  which  EPA 
took  final  action  to  approve  in  part, 
disapprove  in  part  (lack  of  legal 
authority  and  legislation  to  implement 
an  inspection  and  maintenance  (I/M) 
program)  and  conditionally  approve  in 
part  (resource  and  extension 
requirements  for  transportation  control 
measures  with  resjsect  to  part  D)  on 
March  19, 1982  (47  FR  11866)  with 
respect  to  the  requirements  of  section 
110  and  part  D  of  the  1977  Act.  On  July 
26,  1983,  CARB  submitted  the 
legislation  and  iniplementation 
schedule  for  an  1/M  program  which  EPA 
fully  approved  on  November  25, 1933 
(48  FR  53114).  This  approval  rescinded 
EPA's  earlier  disapproval  of  the  San 
Francisco  Bay  Area's  SIP.  On  February 
4, 1983.  CARB  submitted  a  SIP  revision 
for  the  San  Francisco  Bay  Area  which 
projected  attainment  of  the  ozone  and 
carbon  monoxide  N.\AQS  by  1987.  EPA 
published  final  approval  of  this  SIP 
re\ision  and  removed  the  earlier 
conditional  approval  for  the  San 
Francisco  Bav  Area  on  December  28. 


40362        Federal  Register  /  Vol.  59.  No.  187  /  Wednesday.  Septrmbcr  28.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  187  /  Wednesday,  September  28.  1994  /  Proposed  Rules       49363 


49362       Federal  Register  /  Vol.  59,  No.  187  /  Wednesday.  September  28,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  187  /  Wednesday.  September  28.  1994  /  Proposed  Rules       49363 


1983  (48  PR  57130).  In  its  SIP.  CARB 
projet  ted  that  the  San  Francisco  Bay 
Area  nonattainment  area  would  attain 
the  ozone  standard  by  1987.  The  area 
failed  to  attain  the  standard. 

In  a  May  26,  1988  letter.  EPA  issued 
a  finding  under  se(,-tion  1 10(a)(2)(H}  of 
the  Clean  Air  Act  (the  1988  SlP-Call) 
that  California's  SIP  for  the  San 
Francisco  Bay  Area  was  substantially 
inadequate  to  attain  and  maintain  the 
NAAQS  for  ozone  and  carbon 
monoxide.  This  Hnding  called  on 
California  to  begin  a  two  phase  process 
which  would  lead  to  the  revision  of  the 
plans.  The  first  phase  consisted  of 
updating  the  emissions  inventory, 
making  certain  corrections  to  the  area's 
existing  stationary  source  rules,  and 
beginning  to  gather  other  pertinent  data 
by  August  1988.  The  second  pha.se 
consisted  of  submitting  a  revised  SIP 
containing  changes  necessary  to  attain 
the  NAAQS.  On  June  13, 1989,  EPA 
notiHcd  California  that  the  deadline  for 
the  second  phase  of  this  SIP -Call  was 
September  30,  1991. 

On  November  15.  1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549.  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  The 
ozone  nonattainment  designation  for  the 
San  Francisco  Bay  Area  continued  by 
operation  of  law  according  to  section 
107(d)(l)(C)(i)  of  the  Clean  Air  Act.  as 
amended  in  1990;  furthermore,  the  area 
was  classified  by  operation  of  law  as 
moderate  for  ozone  under  section 
181(a)(1).  See  56  FR  56694  (Nov.  6, 
1991).  codified  at  40  CFR  81.305.  In  a 
September  5, 1991  letter.  EPA  notified 
California  that  earlier  deadlines  fur  the 
SIP -Call  were  revised  to  conform  with 
the  requirements  of  the  Clean  Air  Act 
Amendments  of  1990. 

The  BAAQMD  more  recently  has 
collected  ambient  monitoring  data  that 
show  no  violations  of  the  ozone  NAAQS 
(See  discussion  in  Section  III.l  below). 
Accordingly,  on  November  12. 1993 
California  requested  redesignation  of  the 
area  to  attainment  with  respect  to  the 
ozone  NAAQS  and  submitted  an  ozone 
maintenance  SIP  for  the  San  Francisco 
Bay  Area.  The  three  co-lead  agencies  in 
the  San  Francisco  Bay  Area  under 
section  1 74  of  the  Act.  tlie  BAAQMD, 
the  Metropolitan  Transportation 
Commission  (MTC),  and  the  Association 
of  Bay  Area  Governments  (ABAC), 
delegated  authority  to  the  Joint  Air 
Quality  Policy  Committee  (JAQPC). 
which  is  composed  of  representative 
board  members  from  the  three  ro-lead 
agencies,  to  hold  a  joint  agency  public 
hearing  on  the  redesignation  request 
and  maintenance  plan.  On  August  18, 
1993. 1,\QPC  held  a  public  hearing  on 
the  redesignation  request  and 


maintenance  plan.  The  plan  and 
redesignation  request  were  subsequently 
adopted  by  the  BAAQMD.  MTC  and 
ABAC  on  September  1. 1993.  September 
22.  1993  and  September  16. 1993. 
respectively,  at  regularly  scheduled 
agency  board  meetings. 

All  SIP  submittals  to  EPA  must  meet 
certain  minimum  administrative  and 
technical  criteria  as  set  forth  in  40  CFR 
part  51.  appendix  V  (the 
"completeness"  criteria)  in  order  for  the 
Administrator  to  review  and  take  action 
on  the  submittal.  Section  110(k)(l]  of 
the  Act  describes  the  mandatory 
timeframe  for  EPA's  determination  of 
completeness  and  rulemaking  action  on 
plan  submissions.  In  accordance  with 
section  110(k)(l)(B)  of  the  Act.  the  San 
Francisco  Bay  Area's  ozone 
redesignation  request  and  maintenance 
plan  was  deemed  complete  by  operation 
of  law  on  May  12. 1994.  Thus,  the 
submittal  is  considered  complete  as  of 
November  12.  1993.  the  date  it  was 
submitted. 

On  July  21.  1994.  CARB  sent  a  letter 
to  EPA  requesting  "parallel  processing" 
of  certain  revisions  to  the  San  Francisco 
Bay  Area's  ozone  maintenance  plan  and 
SIP,  including  new  contingency 
measures  in  the  maintenance  plan,  a 
1990  emissions  inventory,  emission 
statement  rule,  new  source  review  rule, 
and  amendments  to  various  VOC  RACT 
regulations.  The  parallel  processing 
request  contained  draft  copies  of  the  SIP 
revisions  that  the  BAAQMD  will  adopt 
this  year.  The  parallel  processing 
provision  of  40  CFR  part  51,  appendix 
V  allows  EPA  to  propose  action  on  the 
draft  revisions  prior  to  submission  of 
the  locally  adopted  SIP  revision  by  the 
State.  At  the  time  of  final  EPA  action, 
the  complete  revisions  must  be 
submitted  to  EPA  by  the  State. 

II.  Evaluation  Criteria 

The  1990  Amendments  revised 
section  107(d)(1)(E)  to  provide  five 
specific  requirements  that  an  area  must 
meet  in  order  to  be  redesignated  from 
nonattainment  to  attainment:  (1)  The 
area  must  have  attained  the  applicable 
NAAQS;  (2)  the  area  has  met  all  relevant 
requirements  under  section  110  and  part 
D  of  the  Act:  (3)  the  area  has  a  fully 
approved  SIP  under  section  llO(k)  of 
the  Act;  (4)  the  air  quality  improvement 
must  be  permanent  and  enforceable; 
and.  (5)  the  area  must  have  a  fully 
approved  maintenance  plan  pursuant  to 
section  175A  of  the  Act.  Section 
107(d)(3)(D)  allows  a  Governor  to 
initiate  the  redesignation  process  for  an 
area  to  apply  for  attainment  status. 


III.  Review  of  State  Submittal 

The  California  redesignation  request 
for  the  San  Francisco  Bay  Area  meets 
the  five  requirements  of  section 
107(d)(3)(E).  noted  above.  Following  is 
a  brief  description  of  how  the  State  has 
fulfilled  each  of  these  requirements. 
EPA's  technical  support  document 
(TSD)  contains  a  more  detailed  analysis 
of  the  submittal  with  respect  to  certain 
of  these  evaluation  criteria. 

I.  Attainment  of  the  Ozone  NAAQS 

A.  The  Ozone  Standard 

Attainment  of  the  ozone  NAAQS  is 
determined  based  on  the  expected 
number  of  exceedances  in  a  calendar 
year.  The  method  for  determining 
attainment  of  the  ozone  NAAQS  is 
contained  in  40  CFR  50.9  and  appendix 
H  to  that  section.  The  simplest  method 
by  which  expected  exceedances  are 
calculated  is  by  averaging  actual 
exceedances  at  each  monitoring  site 
over  a  three  year  period.  An  area  is  in 
attainment  of  the  standard  if  this 
average  results  in  expected  exceedances 
for  each  monitoring  site  of  1.0  or  less 
per  calendar  year.  When  a  valid  daily 
maximum  hourly  average  value  is  not 
available  for  each  required  monitoring 
day  during  the  year,  these  missing  days 
must  be  accounted  for  when  estimating 
exceedances  for  the  year.  Appendix  H 
provides  the  formula  used  to  estimate 
the  expected  number  of  exceedances  for 
each  year. 

B.  The  BAAQMD  Monitoring  Data 

The  Slate  of  California's  request  is 
based  on  an  analysis  of  quality-assured 
ozone  air  quality  data  which  is  relevant 
to  both  the  maintenance  plan  and  to  the 
redesignation  request.  This  data  comes 
from  the  BAAQMD  State  and  Local  Air 
Monitoring  Station  (SLAMS)  network 
which  is  comprised  of  23  monitoring 
stations.  The  request  is  based  on 
ambient  air  ozone  monitoring  data  for 
calendar  years  1990  through  1992.  This 
data  clearly  shows  an  expected 
exceedance  rate  for  the  ozone  standard 
of  less  than  1.0  per  year  for  22  of  the  23 
monitors,  including  each  of  the 
monitors  on  which  the  nonattainment 
designation  was  based.  The  exception  is 
the  Alum  Rock  monitor,  discussed 
below,  which  is  a  monitoring  site  that 
was  e.^fablished  during  the  1992  ozone 
season.  As  described  below,  the  Alum 
Rock  monitoring  site  recorded  one 
exceedance  of  the  ozone  NAAQS  in 
1992,  but  EPA  believes  that  due  to  the 
circumstances  of  the  timing  of  the 
establishment  of  the  site,  the  best 
estim.ate  of  the  expected  exceedance  rate 
for  this  monitoring  site  leads  to  the 
conclusion  that  the  San  Francisco  Bay 


Area  achieved  the  ozone  NAAQS  during 
the  1990-1992  period. 

C.  The  Alum  Rock  Monitor 

The  original  Alum  Rock  monitoring 
site  was  located  at  a  fire  station  in  the 
northeast  portion  of  San  Jose.  The 
BAAQMD  lost  its  lease  to  this 
monitoring  site  in  October  1990.  Prior  to 
its  forced  closure,  the  site  had  not 
recorded  any  exceedances  of  the 
standard  since  1987.  A  new  Alum  Rock 
monitoring  location  was  established  in 
August  1992.  This  monitor  recorded  an 
exceedance  of  the  ozone  NAAQS  on 
September  26, 1992.  The  actual 
monitored  value  was  0.125  ppm,  the 
lowest  possible  measured  value  which 
would  be  considered  an  exceedance  of 
the  ozone  NAAQS. 

Because  the  site  was  operated  for  only 
five  months  during  1992,  there  is  a  large 
gap  in  data  for  the  new  site  for  1992. 
Appendix  H  contains  a  formula  for 
estimating  the  number  of  exceedances 
for  a  year  when  there  is  missing  data. 
Normally,  for  an  established  site  with 
two  previous  years  of  monitoring  data, 
this  number  would  be  added  to  the 
number  of  exceedances  for  the  two 
previous  years  and  averaged  to  yield  an 
expected  exceedance  per  year.  However, 
because  the  new  site  was  established  at 
a  nearby  but  different  location,  it  must 
be  considered  to  be  a  different  site.  For 
this  reason,  the  estimated  exceedances 
for  1992  cannot  be  averaged  over  the 
three  year  period  from  1990  through 
1992.  Therefore,  while  an  expected 
annual  exceedance  rate  can  be 
calculated  for  the  Alum  Rock  site,  the 
lack  of  three  complete  years  of  data 
introduces  uncertainties  into  the 
f:alculation  using  the  formula  contained 
in  appendix  H. 

Appendix  H  does  not  explicitly 
address  the  situation  where  a  new  site 
starts  up  and  collects  data  for  only  a 
portion  of  the  calendar  year.  However, 
this  situation  has  been  addressed  in  an 
EPA  memorandum,  "Ozone  and  Carbon 
Monoxide  Design  Value  Calculations." 
William  Laxton,  Director.  Technical 
Support  Division,  OAQPS,  June  18. 
1990  (Laxton  memo).  The  memo 
recognizes  the  disincentive  created  by 
applying  the  estimated  exceedance 
calculation  for  missing  data  to  new 
sites.  The  missing  data  penalty  created 
by  the  calculation  is  designed  to 
encourage  prompt  repair  or  replacement 
of  monitors,  rather  than  to  discourage 
air  pollution  control  agencies  from 
installing  new  monitoring  sites  in 
excess  of  the  number  required  by  40 
CFR  part  58.  For  this  reason,  the  Laxton 
memo  essentially  allows  an  agency 
which  installs  a  new  monitoring  site  to 
base  the  estimated  exceedance 


calculation  for  the  initial  year  on  the 
portion  of  the  year  following  start-up  of 
the  monitor.  Based  on  the  underlying 
reasoning  of  the  Laxton  memo  and  the 
fact  that  there  were  no  exceedances  at 
any  of  the  22  established  monitoring 
sites  during  June.  July  and  August  of 
1992,  EPA  calculated  expected 
exceedances  for  the  new  Alum  Rock  site 
using  data  from  August  24, 1992,  the 
date  on  which  the  new  Alum  Rock 
monitoring  site  was  established,  through 
the  end  of  December  1992.  That 
calculation  results  in  an  estimated 
expected  exceedance  calculation  of  1.0 
exceedances  for  1992.  EPA  believes  that, 
in  light  of  the  uncertainties  attendant  to 
the  lack  of  three  full  years  of  data  from 
the  Alum  Rock  monitor,  this  calculation 
represents  the  "best  estimate"  of  the 
expected  exceedance  rate  for  the  Alum 
Rock  monitor  in  1992  and  leads  to  the 
conclusion  that,  in  all  likelihood,  the 
San  Francisco  Bay  Area  achieved 
attainment  during  the  1990-1992 
period.  The  lack  of  any  monitored 
exceedances  at  any  of  the  other 
monitors  in  the  San  Francisco  Bay 
Area's  extensive  SLAMs  network  during 
the  June-August  1992  period  provides 
additional  support  for  EPA's  belief  that 
this  calc-ulation  represents  the  best 
estimate  of  expected  exceedances  at  the 
Alum  Rock  site. 

EPA  notes  that  monitoring  at  Alum 
Rock  following  the  end  of  1992 
continues  to  show  attainment.  This 
provides  further  support  for  the 
conclusion  that  the  best  estimate  of 
expected  exceedances  at  the  Alum  Rock 
site  for  1992  is  1.0. 

D.  Demonstration  of  Attainment 

In  sum,  while  some  uncertainty 
attaches  to  the  monitoring  data  from  the 
Alum  Rock  site  established  in  August 
1992.  EPA  believes  that  the  data 
submitted  by  the  BAAQMD  provides  an 
adequate  demonstration  that  the  San 
Francisco  Bay  Area  attained  the  ozone 
NAAQS  during  the  1990-1992  period. 
Moreover,  monitoring  data" from  all  sites 
in  the  Bay  Area  SLAMs  network 
continues  to  show  attainment  in  1993 
and  so  far  in  1994. 

In  order  for  EPA  to  take  final  action 
approving  the  San  Francisco  Bay  Area 
redesignation  request,  monitoring  data 
from  all  23  sites  in  the  BAAQMD's 
SLAMs  network  must  continue  to 
demonstrate  attainment  up  to  the  time 
of  final  action.  Thus,  EPA  proposes  to 
approve  the  San  Francisco  Bay  Area 
redesignation  only  if  the  monitoring 
data  from  the  entire  SLAMs  network 
continues  to  demonstrate  attainment.  If 
the  monitoring  data  records  a  violation 
of  the  NAAQS  before  final  action  is 
taken  on  this  proposal,  the  proposed 


approval  of  the  redesignation  will  be 
withdrawn  and  a  proposed  disapproval 
substituted  for  the  proposed  approval. 

In  addition  to  the  demonstration 
discussed  above,  EPA  required 
completion  of  air  network  monitoring 
requirements  set  forth  in  40  CFR  part 
58.  This  included  a  quality  assurance 
plan  revision  and  a  monitoring  network 
review  to  determine  the  adequacy  of  the 
ozone  monitoring  network.  The 
BAAQMD  fijlfilled  these  requirements 
to  complete  documentation  for  the  air 
quality  demonstration.  The  BAAQMD 
has  also  committed  to  continue 
monitoring  in  this  area  in  accordance 
with  40  CFR  part  58. 

EPA  agreed  vdth  the  BAAQMD 
recommendation  in  its  network  review 
concerning  the  need  for  one  additional 
ozone  monitor  in  the  area  south  of  San 
Jose.  As  a  result,  the  B,\AQMD 
established  an  additional  State  and 
Local  Air  Monitoring  Site  (SLAMS)  at 
the  San  Martin  site  in  Santa  Clara 
County  in  April  1994.  EPA  will  review 
data  from  this  new  monitoring  station  as 
part  of  its  review  of  the  1994  ozone 
season. 

2.  Meeting  Applicable  Requirements  of 
Section  1 10  and  Part  D 

On  December  28, 1983  (48  FR  57130), 
EPA  fully  approved  California's  SIP  for 
the  San  Francisco  Bay  Area  as  meeting 
the  requirements  of  section  110(a)(2) 
and  part  D  of  the  1977  Act,  with  the 
exception  of  the  I/M  program  which  was 
approved  on  November  25, 1983  (48  FR 
53114)  and  committed  to  specific 
implementation  schedules  for  the  San 
Francisco  Bay  Area.  The  amended  Act, 
however,  modified  section  110(a)(2) 
and,  under  part  D,  revised  section  172 
and  added  new  requirements  for  all 
nonattainment  areas.  Therefore,  for 
purposes  of  redesignation,  to  meet  the 
requirement  that  the  SIP  contain  all 
applicable  requirements  under  the  Act, 
EPA  has  reviewed  the  SIP  to  ensure  that 
it  contains  all  measures  that  were  due 
under  the  amended  Act  prior  to  or  at  the 
time  the  State  submitted  its 
redesignation  request,  as  set  forth  in 
EPA  policy.'  EPA  interprets  section 


'  "Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment,"  John  Calcagr.i. 
Director.  Air  Quality  Management  Division. 
September  4,  1992. 

"State  Implementation  Plan  (SIP)  Actions 
Submitted  in  Respon.se  to  Clean  Air  Act  (CA.M 
Deadlines."  John  Calcagni.  Director,  Air  Quolitv 
Management  Division.  October  28, 1992. 

"State  Implementation  Plan  (SIP)  Requirements 
for  Areas  Submitted  Requests  for  Redesignation  lo 
Attainment  of  the  Oione  and  Caxtxin  Monoxide 
(CO)  National  Ambient  Air  Quality  Standards 
{NA,^QS)  on  or  after  November  15. 1992."  Michael 
H.  Shapiro.  Acting  Assistant  Administrator. 
September  17.  1993. 
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107(d)(3)(E)(v)  of  the  Act  to  mean  that, 
for  a  redesignation  request  to  be 
approved,  the  State  must  have  met  all 
requirements  that  applied  to  the  subject 
area  prior  to  or  at  the  same  time  as  the 
submission  of  a  complete  redesignation 
request.  Requirements  of  the  Act  that 
come  due  subsequently  continue  to  be 
applicable  to  the  area  at  later  dates  (see 
section  175A(c))  and,  if  redesignation  of 
any  of  the  areas  is  disapproved,  the 
State  remains  obligated  to  fulfill  those 
requirements.  These  requirements  are 
discussed  below. 

As  discussed  earlier  in  this  document, 
all  of  the  SIP  requirements  must  be  met 
by  the  BAAQMD  and  approved  by  EPA 
into  the  SIP  prior  to  final  action  on  the 
redesignation  request.  In  the  event  that 
these  requirements  are  not  met.  EPA 
proposes  in  the  alternative  to 
disapprove  the  redesignation  request. 
Based  on  CARB"s  July  21.  1994  letter  to 
EPA.  EPA  is  "parallel  processing" 
certain  SIP  revisions  in  this  document 
(contingency  measures  and  1990 
emission  inventory)  and  will  address 
the  other  requirements  (VOC  RACT 
regulations,  emission  statement  rule, 
now  soun  e  rt^view)  in  a  separate 
Federal  Register  document  prior  to  fmal 
action  on  this  revision.  EPA's  decision 
to  parallel  process  the  locally  adopted 
contingency  measures  and  1990 
emissions  inventory  reflect  EPA's 
positive  technical  and  administrative 
review.  An  EPA  letter  dated  August  25. 
1994  (Howekamp.  EPA.  to  Boyd.  CARB) 
Tinds  the  revised  baseyear  inventory 
complete  (for  p>arallel  processing 
purposes)  and  rescinds  the  April  13. 
1993  Rnding  of  incompleteness  for  the 
emission  inventory.  An  approvability 
review  was  performed  separately  by 
EPA. 

A.  Section  110  Requirements 

Although  sei:tion  110  was  amended  in 
1990,  the  San  Francisco  Bay  Area  SIP 
meets  the  requirements  of  amended 
section  110(a)(2).  A  number  of  the 
requirements  did  not  chonge  in 
substance  and.  therefore.  EPA  believes 
that  the  pre-amendment  SIP  met  these 
requirements.  As  to  those  requirements 
that  were  amended,  see  57  FR  27936 
and  23939  (June  23.  1993).  many  are 
duplicative  of  other  requirements  of  the 
Act.  EPA  has  analyzed  the  SIP  and 
determined  that  it  is  consistent  with  the 
requirements  of  amended  section 
110(a)(2).  The  SIP  contains  enforceable 
emission  limitations,  requires 
monitoring,  compiling,  and  analyzing 
ambient  air  quality  data,  requires 
prwconstruction  review  of  new  major 
stationary  sources  and  major 
modifications  to  existing  ones,  provides 
for  adequate  funding,  staff,  and 


associated  resources  necessary  to 
implement  its  requirements,  and 
reqvnres  stationary  source  emissions 
monitoring  and  reporting. 

B.  Part  D  Requirements 

Before  the  San  Francisco  Bay^Area 
may  be  redesignated  to  attainment,  it 
also  must  have  fulfilled  the  applicable 
requirements  of  part  D  of  the  Act.  Under 
pari  D.  an  area's  classification  indicates 
the  requirements  to  which  it  will  be 
subject.  Subpart  1  of  part  D  sets  forth 
the  basic  nonattainment  requirements 
applicable  to  all  nonattainment  areas, 
classified  as  well  as  nonclassifiable. 
Subpart  2  of  part  D  establishes 
additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a)(1)  or  table  3  of 
section  186(a).  The  San  Francisco  Bay 
Area  was  classified  under  table  1  of 
section  181(a)(1)  as  a  moderate  ozone 
nonattainment  area  (See  56  FR  56694. 
codified  at  40  CFR  81.305).  Therefore,  in 
order  to  be  redesignated  to  attainment, 
the  State  must  meet  the  applicable 
requirements  of  subpart  1  of  part  D — 
specifically  sections  172(c)  and  176.  as 
well  as  the  applicable  requirements  of 
subpart  2  of  part  D. 

B  1.  Subpart  1  of  part  D — Section 
1 72(c)  Plan  Provisions.  Under  section 
172(b),  the  Administrator  established 
that  States  containing  nonattainment 
areas  shall  submit  a  plan  or  plan 
revision  meeting  the  applicable 
requirements  of  section  172(c)  no  later 
than  three  years  after  an  area  is 
designated  as  nonattainment,  i.e..  unless 
EPA  establishes  an  earlier  date.  EPA  has 
determined  that  the  section  172(c)(2) 
reasonable  further  progress  (RFP)  (with 
parallel  requirements  for  a  moderate 
ozone  nonattainment  area  under  subpart 
2  of  part  D.  due  November  15, 1993)  was 
not  applicable  at  the  time  the  State  of 
California  submitted  the  San  Francisco 
Bay  Area  redesignation  request  on 
November  12,  1993.  Also,  the  172(c)(9) 
contingency  measures  and  additional 
172(c)(1)  non-RACT  reasonable 
available  control  measures  (RACM) 
beyond  what  may  already  be  required  in 
the  SIP  are  no  longer  necessary,  since  no 
earlier  date  was  set  for  these  measures 
and  as  RFP  was  not  due  until  November 
15, 1993.  As  discussed  below  in  section 
B3  .  subpart  2  of  part  D,  the  BAAQMD 
is  in  the  process  of  revising  certain  VOC 
R.ACT  rules  to  meet  tlie  Clean  Air  Act 
requirements. 

The  172(c)(3)  emissions  inventory 
requirement  has  been  met  by  the 
submission  and  proposed  approval  of 
the  1990  base  year  inventory  required 
under  subpart  2  of  port  D.  section 
182(a)(1). 


As  for  the  172(c)(5)  NSR  requirement, 
once  an  area  is  redesignated  to 
attainment,  this  requirement  is  no 
longer  applicable.  The  area  then 
becomes  subject  to  prevention  of 
significant  deterioration  (PSD) 
requirements  in  lieu  of  the  NSR  program 
(57  FR  13564).  Currently,  the  San 
Francisco  Bay  Area  is  amending  its  NSR 
rule  to  comply  with  the  provisions  of 
the  1990  Clean  Air  Act  amendments. 
Prior  to  final  action  on  the  redesignation 
request  and  maintenance  plan,  EPA  will 
take  final  rulemaking  action  on  the 
BAAQJvID's  NSR  program  with  respect 
to  the  ozone  requirements  of  sections 
182(a)(2)(C)  and  182(b)(5)  in  a  separate 
Federal  Register  document.  Upon 
redesignation  to  attainment.  BAAQMD 
will  continue  with  NSR  permitting  until 
such  time  as  BAAQMD  requests 
delegation  of  the  PSD  program  for  V(X;. 
At  that  time,  the  nonattainment  area 
requirements  of  the  BAAQMD's  NSR 
program  will  be  placed  in  the 
contingency  plan.  See  the  TSD 
accompanying  this  notice  for  a  detailed 
discussion  of  the  NSR  requirements  and 
deficiencies  in  the  current  regulation. 

Finally,  for  purposes  of  redesignation. 
the  San  Francisco  Bay  Area  SIP  was 
reviewed  to  ensure  that  all  requirements 
of  section  110(a)(2).  containing  general 
SIP  elements,  under  the  Act  were 
satisfied.  Title  40  CFR  52.220  evidences 
that  the  San  Francisco  Bay  Area  SIP  was 
approved  under  section  110  of  the  Act, 
and  further  that  it  satisfies  all  applicable 
part  D,  title  I  requirements  with  the 
exception  of  the  outstanding  part  D 
requirements  for  the  ozone  SIP, 
mentioned  above. 

B.2.  Subpart  1  of  Part  D—  Section  176 
Conformity  Plan  Provisions.  Section 
176(c)  of  the  Act  requires  States  to 
revise  their  SIPs  to  establish  criteria  and 
procedures  to  ensure  that  Federal 
actions,  before  they  are  taken,  conform 
to  the  air  quality  planning  goals  in  the 
applicable  State  SIP.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded,  or  approved 
under  title  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
Federal  actions  ("general  conformity"). 
Section  176  further  provides  that  the 
conformity  revisions  to  be  submitted  by 
the  States  must  be  consistent  with 
Federal  conformity  regulations  that  the 
Act  required  EPA  to  promulgate. 
Congress  provided  for  the  State 
revisions  to  be  submitted  one  year  af^er 
the  date  for  promulgation  of  final  EPA 
conformity  regulations.  When  that  dale 
passed  without  such  promulgation, 
EPA's  General  Preamble  for  the 
Implementation  of  title  I  informed  the 


State  that  its  conformity  regulations 
would  establish  a  submittal  date  (see  57 
FR  13498,  13557,  (April  16,  1992)). 

The  EPA  promulgated  final 
transportation  conformity  regulations  on 
November  24.  1993  (58  FR  62118)  and 
general  conformity  regulations  on 
November  30,  1993  (58  FR  63214). 

These  conformity  rules  require  that 
States  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  CAA  section  175 A.  Pursuant  to 
40  CFR  51.396  of  the  transportation 
conformity  rule  and  40  CFR  51.851  of 
the  general  conformity  rule,  the  State  of 
California  is  required  to  submit  a  SIP 
revision  containing  transportation 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  November  25,  1994. 
Similarly,  California  is  required  to 
submit  a  SIP  revision  containing  general 
conformity  criteria  and  procedures 
consistent  with  those  established  in  the 
Federal  rule  by  December  1,  1994. 
Because  the  deadlines  for  these 
submittals  have  not  yet  come  due,  they 
are  not  applicable  requirements  under 
section  107(d)(3)(E)(v)  and,  thus,  do  not 
affect  approval  of  this  redesignation 
request. 

Moreover,  the  BAAQMD  has 
committed  to  revise  its  SIP  to  be 
consistent  with  the  final  Federal 
regulations  on  conformity  by  the 
applicable  November  1994  deadlines 
(see  40  CFR  51.396(a)  and  51.851(a), 
November  24, 1993  (58  FR  62218)  and 
November  30,  1993  (58  FR  63247), 
respectively). 

B.3.  Subpart  2  of  Part  I>— Section 
182(a)  and  182(b)  Requirements.  The 
San  Francisco  Bay  Area  is  a  moderate 
ozone  nonattainment  area.  Under 
subpart  2  of  part  D,  such  areas  must 
meet  the  requirements  for  meirginal 
areas  under  section  182(a)(1)  as  well  as 
the  requirements  for  moderate  areas 
contained  in  section  182(b).  As 
discussed  in  section  2.B.2.  above,  for 
purposes  of  section  107(d)(3)(E)(v),  the 
San  Francisco  Bay  Area  must  meet  only 
those  requirements  of  sections  182  (a) 
and  (b)  which  were  due  prior  to  or  at  the 
time  of  the  submittal  of  a  complete 
redesignation  request.  The  BAAQMD 
has  met  the  requirements  of  section  182 
with  the  exception  of  VCX:  RACT  rule 
corrections,  the  emissions  statement 
rule,  and  the  NSR  rule  corrections. 

At  the  request  of  the  CARB,  EPA  will 
parallel  process  the  SEP  revisions 
required  pursuant  to  section  182(a)  and 
(b)  in  a  separate  Federal  Register  notice 
before  final  action  on  the  redesignation 
request  and  maintenance  plan  (See 
letter  dated  July  21, 1994  from  James  D. 


Boyd,  Executive  Officer,  CARB  to 
Felicia  Marcus,  Regional  Administrator, 
EPA). 

The  CARB  submitted  a  1990 
emissions  inventory  of  ozone  precursors 
as  required  by  section  182(a)(1)  on 
November  12,  1992.  On  November  18, 
1993  the  CARB  submitted  a  revised 
1990  emissions  inventory  of  ozone 
precursors  which  EPA  found 
incomplete  on  April  13,  1994  because 
the  emissions  inventory  had  not  gone 
through  an  adequate  public  notice  and 
hearing  process.  To  correct  the 
deficiency,  the  BAAQMD  held  a  public 
hearing  on  July  29,  1994  (which  was  the 
maintenance  plan  1990  attainment 
inventory  submitted  on  November  12, 
1993)  and  will  submit  the  appropriate 
documentation  to  EPA.  Through  this 
document,  EPA  also  proposes  to 
approve  the  1990  emissions  inventory 
as  required  by  section  182(a)(1). 

Currently,  the  BAAQMD  is  in  the 
process  of  amending  certain  VOC  RACT 
regulations  required  by  sections 
182(a)(2)(A)  and  182(b)(2)  which  EPA 
must  fully  approve  into  the  SIP  prior  to 
final  action  on  the  redesignation  request 
and  maintenance  plan.^  The  following  is 
a  list  of  the  deficient  VOC  RACT 
regulations: 


Rule  No. 


8-1 
8-2 
8-4 

8-7 
8-8 

8-11 

8-12 
8-13 

e-14 

8-15 
8-16 
8-19 

8-20 

8-22 

'8-23 

8-24 


Rule  title 


General  Provisions. 

Miscellaneous  Operations. 

Genera)  Solvent  &  Surface  Coating 
Operations. 

Gasoline  Dispensing  Faalities. 

Wastewater  (Oil-Water)  Separa- 
tors. 

Metal  Container  Closure  and  Coil 
Coating. 

Paper,  Fabnc.  and  Film  Coating. 

Light  and  Medium  Duty  Motor  Ve- 
hicle Assembly  Plants. 

Surface  Coating  of  Lxirge  Appli- 
ance and  Metal  Furniture. 

Emulsified  arxj  Lktukj  Asphalts. 

Solvent  Cleaning  Operations. 

Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products. 

Graphic  Arts  Pnnting  and  Coating 
Operations 

Valves  and  Flanges  at  Chemical 
Plants. 

Coating  of  Flat  Wood  Paneling  and 
Wood  Flat  Stock. 

Pharmaceutical  and  Cosmetic 
Manufacturing  Operations. 


2  EPA  has  received  all  of  the  VOC  RACT  niles 
required  by  section  182(a),  but  t)ie  rules  do  not  meet 
all  of  EPA  requirements  for  full  approval.  EPA  has 
met  extensively  with  the  BAAQMD  to  discuss 
specific  revisions  to  correct  RACT  deficiencies.  EPA 
is  unab)e  to  make  a  definitive  determination  on  the 
approvability  of  these  ru)es  unti)  EPA  receives  and 
reviews  the  forma)  SIP  revision  from  the  CARB. 


Rule  No. 

Ruletitte 

8-25 

Pump  and  Compressor  Seats  at 

Petroleum  Refineries,  Chemical 

Plants,   Bulk   Plants,   and   Bulk 

Terminals. 

8-28 

Pressure  Relief  Valves  at  Petro- 

leum  Refineries   and   Chemical 

Plants. 

8-29 

Aerospace  Assembly  and  Compo- 

nent Coatiog  Operations. 

8-30 

SemicorKluctof  Manufactunr.g  Op- 

erations. 

8-31 

Surface   Coating   o1   Plastic   Parts 

and  Products. 

8-32 

Wood  Product  Coatings. 

8-33 

Gasoline  Bulk  Terminals  and  Gas- 

oline Delivery  Vehicles. 

8-34 

Solid  Waste  Disposal  Sites. 

8-35 

Coating,  Ink,  and  Adhesive  Manu- 

factunng. 

8-38 

Flexible  and  Rigid  Disk  Manufac- 

turing. 

8-39 

Gasoline  Bulk  Plants  and  Gasoline 

Delivery  Vehicles. 

8^0 

Aeration  of  Contaminated  Soil. 

8-41 

Vegetat)le  Oil  Manufacturing  Oper- 

ations. 

8-42 

Large  Commercial  Bakeries 

8-^3 

Surface  Coating  of  Marine  Vessels 

8^5 

Motor  Vehicle  and  Mobile  Equip- 

ment Coating  Operations 

8-47 

Air  Stnpping  and  Soil  Vapor  Ex- 

traction Operations. 

8-50 

Polyester  Resin  Operations 

Upon  EPA's  final  approval  of  these 
rules  and  the  other  corrections  noted 
above,  the  BAAQMD  will  have  met  the 
applicable  requirements  of  the  Act. 

B4.  Section  182(f)  NOx  RACT 
Exemption  Petition — a.  Section  182(f) 
Requirements  and  Exemption 
Provisions.  Section  182(0  of  the  Act 
requires  that  the  same  ozone  provisions 
that  apply  to  major  stationary  sources  of 
VOC  under  subpart  2  of  Part  D  also 
apply  to  major  stationary  sources  of 
NOx.  Areas  designated  nonattainment  of 
the  NAAQS  for  ozone,  and  classified  as 
moderate  nonattainment  or  above,  are 
required  to  adopt  RACT  rules  for  major 
stationary  sources  of  NOx  and  to 
provide  for  nonattainment  area  new 
source  review  (NSR)  for  new  sources 
and  modifications  that  are  major  for 
NOx.  Section  182(f)  provides  further 
that  these  requirements  do  not  apply  if 
EPA  determines  that  additional  NOx 
reductions  would  not  contribute  to 
attairunent  of  the  NAAQS,  for  areas 
outside  the  ozone  transport  region 
(OTR).  Any  person  (including  a  state) 
may  petition  EPA  to  make  such  a 
finding.  EPA  guidance  interpreting  the 
section  182(f)  exemption  provisions 
provides  that  a  state  may  submit  an 
exemption  petition  based  on  three 
consecutive  years  of  air  quality 
monitoring  data  showing  attainment  of 
the  ozone  NAAQS. 


UMI 
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EPA's  NOx  exemption  policy  is 
contained  in  several  memoranda  ^ 
providing  that  under  section 
182(0(1)(A).  an  exemption  from  the 
NOx  retjuirements  may  be  granted  for 
nonattainment  areas  outside  the  OTR  if 
EPA  determines  that  additional 
reductions  of  NOx  would  not  contribute 
to  attainment  of  the  NAAQS  for  those 
areas.  In  cases  whore  a  nonattainment 
area  is  demonstrating  attainment  with 
three  consecutive  years  of  air  quality 
monitoring  data,  without  having 
implemented  the  section  182(f)  NOx 
provisions,  it  is  clear  that  the 
"contribute  to  attainment"  test  is  met. 
Thus,  a  State  may  submit  a  petition  for 
0  section  182(f)  exemption  based  on  air 
quality  monitoring  data. 

Pursuant  to  section  182(0(1)  of  the 
Act.  the  exemption  guidance  outlines 
circumstances  under  which  EPA  would 
determine  whether  the  new  NOx 
requirements  would  be  limited  or  would 
not  apply.  For  areas  that  did  not 
implement  the  section  182(f)  NOx 
requirements  but  did  attain  the  ozone 
standard,  as  demonstrated  by  ambient 
monitoring  data,  it  is  clear  that  the 
additional  NOx  reductions  required  by 
section  182(f)  would  not  contribute  to 
attainment,  although  they  might 
contribute  to  maintenance.  In  addition. 
EPA  has  not  received  a  demonstration 
that  the  NOx  exemption  would  interfere 
with  attainment  or  maintenance  in 
downwind  areas.  (See  discussion  below 
in  IV.  Potential  Impact  of  California 
Federal  Implementation  Plan  and  State 
Implementation  Plan.) 

EPA's  conformity  rules *.^  also 
reference  the  section  182(f)  exemption 
process  as  a  means  for  exempting 
affected  areas  from  NOx  conformity 
requirements.  Therefore,  ozone 
nonattainment  art'as  that  are  granted 
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Final  Rule".  Novomber  M.  19SJ  |M  KK  63214). 


areawide  section  182(f)  exemptions 
under  this  approach  will  also  be  exempt 
from  the  NOx  conformity  requirements. 

h.  BAAQMDNOx  RACT  Exemption 
Petition.  On  April  21,  1993,  EPA 
notified  the  Governor  of  California  of  a 
finding  that  the  State  failed  to  submit 
the  NOx  RACT  provisions  by  November 
15,  1992  as  required  by  section  182(f). 
On  April  15, 1994.  the  BA,\QMD 
submitted  a  petition  to  EPA  requesting 
that  the  San  Francisco  Bay  Area  ozone 
nonattainment  area  be  exempted  from 
the  requirement  to  implement  NOx 
RACT  controls  pursuant  to  section 
182(0  of  the  Act.  A  successful 
exemption  demonstration  or  a  complete 
submittal  of  the  NOx  RACT  rules  would 
cure  this  deficiency. 

The  BAAQMD  has  not  implemented 
NOx  RACT  and  has  submitted 
monitoring  data  as  part  of  its 
redesignation  request  to  demonstrate 
attainment  of  the  standard.  As  discussed 
above,  the  BAAQMD  has  monitoring 
data  showing  that  the  area  attained  the 
ozone  NAAQS  since  the  1990-1992 
timeframe.  See  section  III.l.  of  this 
notice  for  a  detailed  discussion  of  the 
ozone  air  quality  monitoring  data. 

c.  Proposed  Action.  The  EPA  proposes 
lo  grant  the  BAAQMD  section  182(0 
NOx  RACT  exemption  petition  based 
upon  the  evidence  provided  by  the 
BAAQMD  and  the  BAAQMD's 
compliance  with  the  requirements 
outlined  in  EPA's  section  182(0 
exemption  guidance.  The  final  approval 
of  this  proposed  action  would  exempt 
the  San  Francisco  Bay  Area  from  the 
requirements  to  implement  the  NOx 
RACT  requirements  and  the  applicable 
general  and  transportation  conformity 
provisions  for  NOx-  However,  the  NOx 
RACT  control  measures  are  included  as 
contingency  measures  in  the  San 
Francisco  Bay  Area's  maintenance  plan 
(See  discussion  below.  5E.  Contingency 
Plan). 

3.  Fully  Approved  SIP  Under  Section 
lW(k)oftheAct 

In  order  for  EPA  to  take  final  action 
approving  the  redesignation  request  and 
maintenance  plan,  the  San  Francisco 
Bay  Area  must  have  a  fully  approved 
SIP  under  section  llO(k).  which  also 
meets  the  applicable  requirements  of 
section  110  and  Part  D.  As  discussed  in 
Section  2..^.  above.  EPA  approved 
numerous  provisions  of  the  San 
Francisco  Bay  Area  SIP  under  the  pre- 
amended  Act  and  finds  that  these 
provisions  meet  the  requirements  of 
section  110(a)(2).  In  addition.  EPA  will 
take  action  on  the  following  SIP 
revisions  prior  to  taking  final  action  on 
the  redesignation  request  and 
mainleziance  plan;  VOC  RACT  rules. 


NSR  rule,  and  the  emission  statement 
rule.  Also.  EPA  is  proposing  to  approve 
the  emissions  inventory  as  required  by 
section  182(a)(1)  through  this  document. 
Assuming  that  these  SEP  revisions  meet 
all  requirements  for  approval.  EPA  will 
undertake  rulemaking  to  approve  them. 
Once  EPA  approves  these  revisions,  the 
San  Francisco  Bay  Area  will  have 
fulfilled  the  requirement  to  have  a  fully 
approved  SIP  under  section  llO(k). 

The  proposed  approval  of  the 
redesignation  request  i.s  contingent 
upon  the  BAAQMD  hil filling  the 
requirements  of  sections  173  and  182 
discussed  above  prior  to  final 
rulemaking.  In  the  alternative,  if  the 
requirements  are  not  fulfilled.  EPA  must 
disapprove  the  redesignation  request  for 
the  San  Francisco  Bay  Area. 

4.  Improvement  in  Air  Quality  Due  to 
Permanent  and  Enforceable  Measures 

Under  the  pre-amended  Act.  EPA 
approved  California's  SIP  control 
strategy  for  the  San  Francist:o  Bay  Area 
nonattainment  area,  satisfied  that  the 
rules  and  the  emission  reductions 
atihieved  as  a  result  of  those  rules  were 
enforceable.  Since  enactment  of  the 
amended  Act,  the  State  has  made 
additional  submittals  as  identified  in 
section  182(b)  abo\e.  In  addition,  EPA 
finds  that  the  measures  listed  below 
contribute  to  the  permanence  and 
enforceability  of  reductions  in  ambient 
ozone  levels  in  the  San  Francisco  Bay 
Area. 


Emssioo 

Selected  controt 

BAAQMD 
reg  8  rule 

reductions 
1 987-1 99C 

measures ' 

• 

VOC 
(TPD) 

Stationary  Sources: 

Arctirtectural 

Ck>atings 

,       3 

i.e 

Emutsified  and 

Liquid  As- 

pharts  .._ 

15 

2C 

Soiveru  Cteaning 

Operatxxis  

16 

0.£ 

Valves  and 

Flanges  at  Pe- 

troleum Refirv 

ery  Complexes 

18 

1.4 

Graphic  Arts 

Pnnting  and 

Coating  Oper- 

ations   

20 

07 

Pump  and  Com- 

pressof  Seats 

at  Petroleum 

Refineries 

25 

1.1 

Solid  Waste  Dis- 

posal Sites 

34 

31 

Natural  Gas  and 

Cnxte  CW  Pro- 

ductioo  Refin- 

enes  

37 

06 

Emission 

Selected  control 

BAAQMD 

reductions 

measures' 

reg  8  ruie 

1987-1990 

« 

VOC 
(TPD) 

Motor  Vetiicles 

and  MotMie 

Equipment 

Coating  Oper- 

ations   

45 

0.6 

Manne  Tank 

Vessel  to  Ma- 

rine Tank  Ves- 

sel Loading  .... 

46 

0.5 

Aerosol  Paint 

Coatings 

49 

0.8 

Stationary 

Sources 

Sub'..)tal 

134 

Mobile  Sources: 

ARB  Motor  Vehi- 

cle Program 

(including 

Basic  l/M) 

n/a 

56 

Total  

69 

'  Control  Measures  achieving  at  least  0.5 
TPD  reduction  of  VOC  between  1987  and 
1990. 

The  actual  reduction  in  VOC 
emissions  from  1987  to  1990  was  61 
TPD  which  reflects  growth  in  emissions 
from  some  sources  and  rtiductions  in 
emissions  due  to  all  control  measures. 

In  association  with  its  emission 
inventory  discussed  in  Section  5j\. 
below,  the  State  demonstrated  that  fwint 
source  VOC  emissions  were  not 
artificially  low  due  to  local  economic 
downturn.  The  BAAQMD  included 
trend  data  for  vehicle  miles  traveled 
(VMT)  and  employment  in  the 
maintenance  plan  to  demonstrate  that 
attainment  was  not  due  to  economic 
downturn.  These  trend  data  indicate 
that  neither  VMT  growth  nor  daily  VMT 
actually  decreased  during  the 
attainment  period.  In  addition,  using 
employment  data  as  an  indicator  for 
stationary  source  emissions,  the 
BAAQMD  demonstrated  a  modest 
decrease  during  the  calendar  years  1991 
and  1992.  The  overall  effect  on  the 
stationary  source  inventory  should  have 
been  less  than  a  2%  reduction,  not 
enough  to  significantly  affect  the  San 
Francisco  Bay  Area's  attainment  of  the 
ozone  NAAQS.  EPA  finds  that  the 
combination  of  existing  EPA-approved 
SIP  and  Federal  measures  contribute  to 
the  permanence  and  enforceability  of 
reductions  in  ambient  ozone  levels  that 
have  allowed  the  area  to  attain  the 
NAAQS. 

5.  Fully  Approved  Maintenance  Plan 
Under  Section  175 A 

In  today's  document,  EPA  is 
proposing  approval  of  the  State's 
maintenance  plan  for  the  San  Francisco 
Bay  Area  because  EPA  finds  that  the 


BA^^QMD's  submittal  meets  the 
requirements  of  section  175A.  If  EPA 
determines  ai^er  public  notice  and 
comment  that  it  should  give  final 
approval  to  the  maintenance  plan,  the 
San  Francisco  Bay  Area  nonattainment 
area  will  have  a  fully  approved 
maintenance  plan  in  accordance  with 
section  175A.  Section  175  A  of  the  Act 
sets  forth  the  elements  of  a  maintenance 
plan  for  areas  seeking  redesignation 
from  nonattainment  to  attainment.  The 
plan  must  demonstrate  continued 
attainment  of  the  applicable  NAAQS  for 
at  least  ten  years  after  the  Administrator 
approves  a  redesignation  to  attainment. 
Eight  years  after  the  redesignation,  the 
State  must  submit  a  revised 
maintenance  plan  which  demonstrates 
attainment  for  the  ten  years  following 
'the  initial  ten-year  period.  To  provide 
for  the  possibility  of  future  NAAQS 
violations,  the  maintenance  plan  must 
contain  contingency  measures,  with  a 
schedule  for  implementation,  adequate 
to  assure  prompt  correction  of  any  air 
quality  problems.  Each  of  the  section 
175 A  plan  requirements  is  discussed 
below. 

5.A.  Emissions  Inventory — Base  Year 
Inventory.  The  BAA(^^  adopted 
comprehensive  inventories  of  VOC, 
NOx,  and  CO  emissions  from  area, 
stationary,  and  mobile  sources  using 
1990  as  the  base  year  for  calculations  to 
demonstrate  maintenance  of  the  ozone 
NAAQS.  EPA  has  determined  that  1990 
is  an  appropriate  year  on  which  to  base 
attainment  level  emissions  because  EPA 
policy  allows  States  to  select  any  one  of 
the  three  years  in  the  attainment  period 
as  the  attainment  year  in\'entory.* 

CARB  originally  submitted  the  annual 
and  peak  ozone  season  1990 
comprehensive  inventories  of  actual 
emissions  as  a  SIP  revision  on 
November  12. 1992,  and  revised  them  in 
a  submission  dated  November  18.  1993. 
CARB  also  submitted  the  San  Francisco 
Bay  Area's  ozone  maintenance  plan  on 
November  12,  1993  which  contained  a 
comprehensive  1990  emission 
inventory.  EPA  policy  (September  29, 
1992,  Calcagni  and  Laxton)  allows  the 
public  hearing  and  adoption  of  the  1990 
base  year  inventories  to  occut  with  the 
first  related  regulatory  submittal.  CARB 
developed  the  inventories  to  meet  the 
requirements  of  sections  172(c)(3)  and 
182(a)(1).  in  accordance  with  EPA 
guidance. 

The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  county  and  source  category'.  The 


""Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attaimnent."  John  Calcagni, 
Director.  Air  Quality  Management  Division. 
September  4.  1992. 


BAAQMD  provided  the  stationary 
source  estimates,  based  on  source  test 
and  mass  balance  computations,  as 
required  for  annual  permit  renewal.  Tlie 
CARB  and  BAAQMD  generated  area 
source  emissions  for  each  source 
category  based  on  emission  and  activity 
factors  for  each  county  in  the 
nonattainment  area.  These  factors  are 
cited  or  their  sources  referenced  in 
Methods  for  Assessing  Area  Source 
Emissions  in  California.  California  Air 
Resources  Board,  September  1991. 

CARB  based  on-road  mobile  source 
emission  and  activity  estimates  on 
CARB's  EMFAC7F  and  BURDEN7C 
models,  respectively.  Different  emission 
factors  and  activity  rates  apply  to  each 
type  of  vehicle,  roadway,  and  road 
condition.  Vehicle  mix  and  age  data 
from  vehicle  registration  vary  within 
each  county.  Off-road  engine  estimates 
were  derived  from  both  State  and  local 
sources,  as  cited  in  the  area  source 
document,  referenced  above.  The  CARB 
derived  VMT  estimates  from  a  mix  of 
the  California  "Highway  Performance 
Monitoring  System"  (HPMS)  and  local 
surveys.  Actual,  as  opposed  to 
"allowable,  emission  estimates  were  used 
for  all  source  categories. 

The  comprehensive  base  year 
emissions  inventory  discussed  above 
has  been  entered  into  the  Aerometric 
Information  Retrieval  System  (AIRS). 
AIRS  is  EPA's  computerized  data 
storage  system  for  air  quality  and 
emission  source  data.  EPA,  under 
contract  with  Radian  Corporation,  has 
entered  the  base  year  emissions 
inventory  of  staticHiary  sources  into 
AIRS  and  has  also  prepared  computer 
software  to  convert  the  California 
Emission  Data  System  stationary  source 
data  to  AIRS/AFS  format  for  entry  into 
AIRS.  California  is  responsible  for 
entering  1990  area  and  mobile  source 
(AMS)  data  into  AIRS  by  October  1994. 
according  to  a  fiscal  year  1994  Qean  Air 
Act  section  105  air  program  grant 
agreement.  EPA's  TSD  contains  a  more 
detailed  analysis  of  the  base  year 
inventory  for  the  San  Francisco  Bay 
Area. 

On  April  13, 1994,  EPA  found  the 
1990  base  year  inventory  submission 
incomplete  for  lack  of  adequate  public 
notice  and  adoption.  Instead  of  adopting 
the  November  12.  1992  and  Novemlwr 
18.  1993  base  year  inventoijes  as 
submitted  by  CARB,  the  BAAC^^  held 
a  public  hearing  on  a  revised  1990  base 
year  inventory  on  July  29.  1994  which 
was  the  attainment  inventory  submitted 
as  part  of  the  maintenance  plan.  The 
State  requested  parallel  processing  of 
this  revised  emissions  inventory  to 
fulfill  section  182(a)(1).  Based  on  the 
State's  parallel  processing  request  and 
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submission  of  associated 
documentation.  EPA  rescinded  the 
fmding  of  incompleteness  in  an  EPA 
letter  dated  August  25.  1994  to  CARB 
(Howekamp.  EPA  to  Boyd.  CARB). 

Following  is  a  table  of  the  revised 
average  peak  ozone  season  weekday 
VOC  and  NO,  emissions  for  the  biogenic 
and  major  anthropogenic  source 
categories  for  1990  (the  attainment  year 
inventory,  1995.  2000.  and  2005. 

\JOC  Emission  Inventory  Summary  ' 
(Tons  Per  Day) 


1990 

1995 

2000 

2005 

Po»nl  

Area 

Mobile  On-Road 
Motxie  Noo- 

Road  

Anthropogenic 

ToUl 

Biogenics 

Total 

78 

173 
300 

81 

631 
300 
931 

73 

154 
204 

85 

515 
300 
815 

75 

141 
142 

82 

440 
300 
740 

77 

141 
104 

84 

406 
300 
706 

'  Entries  are  rounded  to  the  nearest  whole 
number  Totals  nay  not  equal  to  sum  of  co*- 
ufTvi  entnes. 

NOx  Emission  Inventory  Summary  ' 
(Tons  Per  Day) 


1990 

1995 

2000 

2005 

Point  

Area 

Mobile  OfvRoad 
Mobile  Non- 
Road  

Total 

131 

15 

251 

159 
557 

130 

16 

194 

164 
504 

141 

17 

166 

176 
499 

146 

18 

158 

186 
508 

'  Entries  are  rounded  to  the  nearest  wtxjie 
nufnt)er.  totals  may  rx>t  equal  to  sum  of  col- 
umn entnes. 

The  BAAQMD  provided  EPA  with  the 
appropriate  documentation  for  technical 
(Base  Year  1990  Emission  Inventory — 
Source  Category  Methodologies)  and 
administrative  requirements.  The 
revised  VOC  and  NOx  inventories  are 
3.4  and  13.5  percent  lower,  respectively, 
than  the  reactive  organic  compound 
;R0G)  and  NOx  inventories  previously 
submitted  by  the  State.  The  primary 
reason  for  the  difference  between  the 
inventories  is  the  use  of  the  BURDEN7F 
Tiodel  in  place  of  the  BURDEN7C  model 
:o  estimate  vehicular  emissions,  bi 
iddition.  ROG  inventories  include 
jthane.  which  are  approximately  4 
percent  higher  than  VOC  inventories. 

5.B.  Demonstration  of  Maintenance — 
Projected  Inventories.  The  BAAQMD 


developed  projected  VOC  and  NOx 
emissions  inventories  for  the  years 
1990.  1995,  2000  and  2005  by  applying 
growth  factors  in  accordance  with  EPA 
guidance.  The  CARB  included  these 
1990  emissions  inventories  for  VOC, 
NOx  and  CO  in  the  maintenance  plan 
submission.  These  1990  emission 
inventories  will  be  entered  into  AIRS. 

The  projected  inventories  show  that 
the  ozone  standard  will  be  maintained 
and  that  emissions  are  not  expected  to 
exceed  the  level  of  the  1990  inventory 
during  the  maintenance  period.  EPA's 
TSD  contains  a  detailed  analysis  of  the 
projected  emission  inventories  for  the 
San  Francisco  Bay  Area. 

5.C.  Verification  of  Continued 
Attainment.  Continued  attainment  of 
the  ozone  NAAQS  in  the  San  Francisco 
Bay  Area  dep>ends,  in  part,  on  the  State's 
efforts  to  track  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  BAAQMD  will  analyze 
annually  the  three  most  recent 
consecutive  years  of  air  quality 
monitoring  data  to  verify  continued 
attainment  of  the  national  ozone 
standard,  in  accordance  with  40  CFR 
•part  50.  appendix  H.  The  BAAQMD  will 
submit  to  EPA  an  annual  report  by  July 
1  of  each  year  for  data  collected  fit)m 
the  previous  calendar  year.  This 
information  in  conjunction  with  the 
reports  from  the  previous  two  years  will 
provide  adequate  information  for 
determining  continued  compliance  with 
the  ozone  NAAQS.  The  BAAQMD  has 
chosen  a  violation  of  the  NAAQS  as  the 
trigger  for  the  contingency  plan. 

5.D.  Contingency  Plan.  The  level  of 
VOC  and  NOx  emissions  in  the  San 
Francisco  Bay  Area  will  largely 
determine  its  ability  to  stay  in 
compliance  with  the  ozone  NAAQS  in 
the  future.  Despite  best  efforts  to 
demonstrate  continued  compliance  with 
the  NAAQS,  the  ambient  air  pollutant 
concentrations  may  exceed  or  violate 
the  NAAQS.  Therefore,  as  required 
pursuant  to  section  175A,  the  BAAQMD 
has  provided  contingency  measures 
with  a  st;hedule  for  implementation  in 
the  event  of  a  future  ozone  air  quality 
problem. 

At  the  time  of  local  adoption  of  the 
redesignation  request  and  maintenance 
plan,  the  BAAQMD  identified  the 
enhanced  vehicle  inspection  and 
maintenance  program  (I/M).  required  for 
serious  and  above  ozone  nonattainment 


areas,  as  the  contingency  measure 
which  would  be  triggered  in  the  event 
of  a  violation  during  the  maintenance 
period.  Since  that  time,  the  State  of 
California  has  passed  legislation  for  an 
enhanced  I/M  program  which  restricts 
the  implementation  of  the  test-only 
program  to  nonattainment  areas  which 
are  required  to  implement  the  program 
under  the  Clean  Air  Act.  Thus, 
BAAQMD  is  prohibited  from  opting  into 
the  test-only  portion  of  the  enhanced  1/ 
M  program.  However,  the  BAAQMD  has 
selected  new  measures  to  fulfill  the 
contingency  plan  requirements  of 
section  175A(d)  which  are  discussed 
below. 

On  April  15. 1994,  the  BAAQMD. 
MTC,  and  ABAC  sent  a  letter  to  the 
CARB  Executive  Officer,  James  Boyd, 
which  committed  to  adopt  basic 
improvements  to  the  I/M  program  and 
NOx  control  measures  as  the  new 
contingency  provisions  for  the 
maintenance  plan.  In  this  letter,  the 
BAAQMD.  MTC  and  ABAC,  have 
proposed  to  implement  the  basic 
improvements  to  the  I/M  program 
beginning  in  January  1995  in  order  to 
ensure  continued  maintenance  of  the 
NAAQS.  The  emission  reductions 
associated  with  this  program  go  beyond 
the  necessary  emission  reductions 
required  for  maintenance  and  the 
reductions  are  not  included  in  the 
BAAQMD's  projected  inventories  in  the 
maintenance  plan.  These  improvements 
yield  approximate  emission  reductions 
in  the  amount  of  8  tons  per  day  (TPD) 
VOC  and  7  TPD  NOx-  The  early 
implementation  of  this  contingency 
provision  provides  an  additional  margin 
of  safety  for  the  area  in  maintaining  the 
NAAQS.  In  addition,  in  the  event  of  a 
violation  during  the  maintenance 
period,  the  BAAQMD  will  meet  with 
EPA  within  30  days  following  the 
violation  to  determine  which  additional 
measures  would  be  appropriate  to 
implement.  The  additional  measures 
contained  in  the  proposal  include 
numerous  NOx  RACT  control  measures 
which  yield  additional  NOx  reductions 
through  the  year  2001.  The  chart  below 
lists  the  additional  measures  and  their 
associated  emission  reductions.  The 
TSD  contains  detailed  information 
concerning  the  basic  improvements  to 
the  I/M  program  and  the  NOx  RACT 
control  measures. 


BAAQMD  NOx  RULES  AS  CONTINGENCY  MEASURES— Continued 


BAAQMD  NOx  RULES  AS  CONTINGENCY  MEASURES 


Title  regulation  9 

Adopted 

Implementa- 
tion year(s) 

NOx  Re- 
ductions 
(TPD) 

>IOx  and  CO  from  Industnal,  Institutional  and  Commercial  Boilers,  Steam  Generators  (rule  7)  

9/16/92 

1/1/96 

14.9 

Title  regulation  9 


NO:  and  COj  Emissions  from  Stationary  Internal  Comtxetron  Engines  (rule  8) 

NOx  from  Stationary  Gas  Turbines  rrule  9)  

Refinery  Boilers.  Steam  Generators  and  Process  Heaters  (rule  10) 

NOx  and  CO  from  Utility  Electnc  Power  Gerwrating  Boilers  (rule  11) 

NOx  from  Glass  lUetting  Furnaces  (rule  12)  


'  Sources  already  meet  RACT  standards. 


At  the  request  of  CARB,  the  changes 
to  the  contingency  plan  are  being 
parallel  processed  in  accordance  with 
40  CFR  part  51,  appendix  V  in  order  to 
expedite  the  approval  of  the 
redesignation  request  and  maintenance 
plan.  The  BAAC^vflD,  MTC  and  ABAC 
held  a  public  hearing  on  the  new 
contingency  plan  on  July  29,  1994. 

The  contingency  measures  proposed 
by  the  BAAQMD  meet  the  requirements 
of  section  175A(d)  of  the  Act. 

5E.  Subsequent  Maintenance  Plan 
Revisions.  In  accordance  with  section 
175A(b)  of  the  Act.  the  State  has  agreed 
to  submit  a  revised  maintenance  SIP 
eight  years  after  the  area  is  redesignated 
to  attainment.  Such  revised  SIP  v»ill 
provide  for  maintenance  for  an 
additional  ten  years  (See  letter  dated 
April  15.  1994  from  Milton  Feldstein. 
BAAQMD  to  James  Boyd,  CARB 
attached  to  the  TSD). 

rV.  Potential  Impact  of  California 
FedernI  bnpiementation  Plans  and 
State  Implementation  Plans 

EPA  is  under  court  order  to 
promulgate  final  federal  implementation 
plans  (FIPs)  for  ozone  for  Los  Angeles- 
South  Coast  Air  Basin  Area,  the 
Sacramento  Metro  Area,  and  the 
Ventura  County  Area  and  for  carbon 
monoxide  for  Los  Angeles-SJouth  Coast 
Air  Basin  Area  by  Februar>'  15, 1995. 
EPA  discusses  the  phenomenon  of 
pollutant  transport  within  air  basins  in 
the  proposed  FIPs  (59  FR  2339;?.  May  5, 
1994).  EPA  acknowledges  that  future 
modeling  analyses  could  eventually 
result  in  revisions  to  the  FIP,  which  may 
impose  additional  FIP  controls  for  areas 
not  covered  by  the  proposed  FIPs,  such 
as  the  San  Francisco  Bay  Area,  which  is 
upwirid  of  Sacramento.  EPA's  proposed 
action  to  redesignate  the  San  Francisco 
Bay  Area  to  an  attainment  area  does  not 
exclude  the  possibility  of  future  FIP 
controls  in  the  area. 

In  addition,  States  are  responsible  for 
developing  and  submitting 
demonstrations  which  show  that  the 
standard  will  be  attained  by  ihe 
applicable  date  for  areas  where  the 
Jemonstration  of  attainment  is 
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complicated  by  transport  between  two 
areas  of  diffierent  classifications  (See 
General  Preamble  to  title  I  of  the  Clean 
Air  Act  (57  FR  13528,  April  16,  1992)). 
Thus,  EPA  expects  the  ozone  modeling 
demonstrations  due  by  November  15, 
1994  required  by  section  182(cM2)  to 
address  transport  and  to  demonstrate 
attainment  for  all  areas  within 
Cahfomia. 

A  recent  report  released  by  CARB, 
"Preliminary  Assessment  of  Transport 
on  San  Joaquin  Valley  Ozone," 
discusses  recent  simulations  to  assess 
the  impact  of  transported  emissions  in 
the  San  Joaquin  Valley.  It  should  be 
noted  that  the  results  discussed  in  the 
report  are  based  on  an  extreme  scenario 
in  which  anthropogenic  emissions  for 
the  San  Francisco  Bay  Area  and  the 
Sacramento  area  are  set  to  zero.  In  this 
scenario,  the  report  indicates  that  there 
would  be  a  decrease  in  ozone 
measurements  of  27%  in  the  Northern 
San  Joaquin  Valley,  ten  percent  in  the 
Central  San  Joaquin  Valley  and  seven 
percent  in  Southern  San  Joaquin  Valley. 
The  results  discussed  in  this  report  are 
preliminary.  EPA  will  review  the  final 
report  when  it  is  available. 

EPA  is  soliciting  comment  on  whether 
transport  has  any  impact  on  EPA's 
proposed  redesignation  of  the  San 
Francisco  Bay  Area  to  attainment. 

V.  Conclusion 

EPA  is  soliciting  public  comments  on 
this  document  and  on  issues  relevant  to 
EPA's  proposed  action.  Comments  will 
be  considered  before  taking  final  action. 
Interested  parties  may  participate  in  the 
Federal  rulemaking  procedure  by 
submitting  written  comments  to  the 
person  and  address  listed  m  the 
ADDRESSES  section  at  the  beginning  of 
this  notice. 

Proposed  Action 

In  today's  documerU.  EPA  proposes  'o 
approve  the  San  Francisco  Bay  Area's 
ozone  maintenance  plan  because  it 
meets  the  requirements  of  sectirai  175A. 
In  addition,  the  Agency  is  proposiixg 
approval  of  the  redesignation  request  for 
the  ozone  nonattainment  area,  subject  to 


final  approval  of  the  maintenance  plan 
and  provided  the  hearing  notice  and 
adoption  documentation  are  submitted 
for  tiie  amendments  to  the  contingency 
plan,  because  the  State  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E}  for 
redesignation.  Finally,  EPA  proposes  to 
approve  the  emissions  inventory  as 
meeting  the  requirements  of  section 
182(a)(1),  provided  the  hearing  notice 
and  adoption  documentation  are 
submitted,  and  the  NOx  exemption 
petition  which  fulfills  the  requirements 
of  section  182(f).  Nothing  in  this  action 
should  be  construed  as  permitting  or 
allowing  or  establishing  a  precedent  for 
any  future  request  for  revision  to  any 
SEP.  Each  request  for  revision  to  the  SIP 
shall  be  considered  separately  in  light  of 
specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Ozone  State  implementation  plans 
(SIF  s)  are  designed  to  satisfy  the 
requirerr.ents  of  part  D  of  the  Clean  Air 
Act  Bnd  to  provide  for  attainment  and 
maintenance  of  the  ozone  NAAQS.  This 
proposed  redesignation  should  not  be 
interpreted  as  authorizing  the  State  to 
deioi^,  c'lter.  or  rescind  any  of  the  VOC 
or  NOx  emission  limitations  and 
restrictions  contained  in  the  approved 
ozone  SIP.  Changes  to  ozone  SIP  VOC 
regjla'ions  rendering  them  less 
stringent  than  those  contained  in  the 
EPA  approved  plan  catmot  be  made 
ur.!e<;s  s  revisf-d  plan  for  attainment  and 
mainter.ariCe  is  submitted  to  and 
approvtd  Ly  EPA.  Unauthorized 
relaxations,  deletions,  and  changes 
could  .-ecult  in  both  a  finding  of 
noni'-.iplementation  (section  173(b)  of 
the  C!>^.an  Air  Act)  and  in  a  SDP     ■ 
deficient  V  call  made  pursuant  to  section 
110(;,jf2)l'H)  of  the  Clean  Air  Act. 

Under  the  Regulatory  Flexibility  Act, 
5  use.  600  et  seq..  EPA  must  prepare 
a  reg'jlatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
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impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  any  economic  impact  on 
any  small  entities.  Redesignation  of  an 
area  to  attainment  under  section 
107(d)(3)(E)  of  the  CAA  does  not  impose 
any  new  requirements  on  small  entities. 

Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  regulatory 
requirements  on  sources.  Accordingly.  I 
certify  that  the  approval  of  the 
redesignation  request  will  not  have  an 
impact  on  any  small  entities. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
intergovernmental  relations,  Ozone. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  August  31.  1994. 
Felicia  Marcus, 
Regional  Administrator. 
jFR  Doc.  94-23983  Filed  9-27-94;  8:45  am) 
BN.UMOCOM  te»0-tO-P 


40  CFR  Part  ISO 

[PP  8F3649,  9F3703,  OF3880^P590;  FRL- 
4913-2) 

RIN2070-AC18 

Pesticide  Tolerances  for  Abamoctin  Bi 
and  Hs  Delta-8,9-lsomer 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
tolerances  for  residues  of  the  insecticide 
abamectin  Bi  and  its  delta-8,9-isomer  in 
or  on  the  raw  agricultural  commodities 
celery,  tomatoes,  and  strawberries.  The 
proposed  regulation  to  establish 
maximum  permissible  levels  for 
residues  of  the  insecticide  was 


requested  in  petitions  submitted  by  the 
Merck  Sharp  &  Dohme,  Division  of 
Merck  &  Co. 

DATE^:  Comments,  identified  by 
document  control  number  |PP  8F3649, 
9F3703.  0F3880/P590I,  must  be  received 
on  or  before  October  28,  1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  F»ublic  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  M3708.  401  M 
St..  SW.,  Washington,  DC  20460.  In 
person,  bring  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business"  (CBI). 
Information  marked  so  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca.  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Second  Floor,  Crystall  Mall  #2,  Rm.  204, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  (703)-305-6100. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Registers  of  October  12.  1988 
(53  FR  39783).  February  22,  1989  (54  FR 
7596).  and  January  16.  1991  (56  FR 
1631),  which  announced  that  Merck 
Sharp  &  Dohme,  Division  of  Merck  &   ' 
Co..  Hillsborough  Rd.,  Three  Bridges,  NJ 
08887.  had  submitted  pesticide 
petitions  (PP  8F3649  for  celery.  PP 
9F3703  for  tomatoes,  and  PP  0F3880  for 
strawberries)  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d).  establish  tolerances  for  residues 
of  the  pesticide  abamectin  Bi  and  its 
delta-8.9-isomer  (a  mixture  of  abamectin 
containing  greater  than  or  equal  to  80 
percent  abamectin  Bib  (5-0-demethyl 
abamectin  Ai  J  and  less  than  or  equal  to 


20  percent  abamectin  Bi,  (5-0-demethyl- 
25-di(l-methylpropyl)-25-(l- 
methyiethyl)  abamectin  Ai,))  in  or  on 
the  raw  agricultural  commodities 
(RACs)  celery  at  0.035  part  per  million 
(ppm);  tomatoes  at  0.005  ppm;  and 
strawberries  at  0.02  ppm  and  a  feed 
additive  petition  (FAP  9H5570) 
proposing  to  amend  40  CFR  186.300  by 
establishing  a  feed  additive  regulation 
under  section  409  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.348) 
for  abamectin  Bi  and  its  delta-8,9- 
isomer  in  or  on  tomato  wet  pomace  at 
0.01  ppm  and  tomato  dry  pomace  at 
0.07  ppm. 

On  January  31, 1990,  Merck  Sharp  & 
Dohme,  Division  of  Merck  &  Co. 
requested  that  the  pesticide  petitions  be 
amended  by  increasing  the  proposed 
tolerances  for  the  RACs  tomatoes  (PP 
9F3703)  and  celery  (PP  8F3649)  to  0.01 
and  0.05  ppm,  respectively,  and  by 
deleting  the  proposed  tolerance  on  wet 
tomato  pomace  (9H5570)  since  there  is 
no  distinction  between  wet  and  dry 
pomace,  and  the  higher  proposed  feed 
additive  tolerance  of  0.07  ppm  for 
tomato  pomace  is  adequate. 

Subsequent  to  the  initial  notices  of 
filing,  EPA  established  import 
tolerances  for  residues  of  abamectin  B| 
and  its  delta-8,9  isomer  on  the  RAC 
Eresh  tomatoes  at  0.01  ppm  and 
established  a  feed  additive  regulation 
for  tomato  pomace  at  0.07  ppm  for 
tomatpes  imported  from  Mexico.  (See 
the  Federal  Register  of  December  13, 
1991  (56  FR  6503)).  Although  the 
tolerance  level  proposed  for  tomatoes  is 
the  same  as  that  established  in 
December  13,  1991.  that  tolerance  was 
limited  to  fresh  tomatoes  onlj^  The 
current  proposed  tolerance  is  for  all 
tomatoes.  Since  the  tolerance  level 
proposed  for  tomato  pomace  is  the  same 
as  that  established  in  December  13, 
1991,  FAP  9H5570  is  being 
administratively  withdrawn. 

The  data  submitted  in  support  of 
these  tolerances  and  other  relevant 
material  have  been  reviewed.  The 
toxicological  and  metabolism  data  and 
analytical  methods  for  enforcement 
purposes  considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Registers  of  May  31.  1989  (54 
FR  23209.  cottonseed)  and  August  2, 
1989  (54  FR  31836,  citrus). 

The  Agency  used  a  two-generation  rat 
reproduction  study  with  an  uncertainty 
factor  of  300  to  establish  a  Reference 
Dose  (RfD).  The  300-fold  uncertainty 
factor  was  utilized  for  (1)  inter-  and 
intra-species  differences,  (2)  the 
extremely  serious  nature  (pup  death) 
observed  in  the  reproduction  study,  (3) 
maternal  toxicity  (lethality)  no- 


observable-effect  level  (NOEL)  (0.05  mg/ 
kg/day),  and  (4)  cleft  palate  in  the 
mouse  developmental  toxicity  study 
with  isomer  (NOEL  =  0.06  mg/kg/day). 
Thus,  based  on  a  NOEL  of  0.12  mg/kg/ 
day  from  the  two-generation  rat 
reproduction  and  an  uncertainty  factor 
of  300,  the  RfD  is  0.0004  mg/kg/body 
weight  (bwt)/day. 

A  chronic  dietary  exposure/risk 
assessment  has  been  performed  for 
abamectin  using  the  above  RfD. 
Available  information  on  anticipated 
residues  and  100%  crop  treated  was 
incorporated  into  the  analysis  to 
estimate  the  Anticipated  Residue 
Contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance-level  residues.  The  ARC  from 
established  tolerances  and  the  current 
action  is  estimated  at  0.000106  mg/kg 
bwt/day  and  utilizes  26.5  percent  of  the 
RfD  for  the  U.S.  population.  The  ARC 
for  children,  aged  1  to  6  years  old,  and 
nonnursing  infants  (subgroups  most 
highly  exposed)  utilizes  64.2  and  95.1 
percent  of  the  RfD,  respectively. 
Generally  speaking,  the  Agency  has  no 
cause  for  concern  if  anticipated  residues 
contribution  for  all  published  and 
proposed  tolerances  is  less  than  the  RfD. 

Because  of  the  developmental  effects 
seen  in  animal  studies,  the  Agency  used 
the  mouse  teratology  study  (with  a 
NOEL  of  0.06  mg/kg/day  for 
developmental  toxicity  for  the  delta-8,9 
isomer)  to  assess  acute  dietary  exposure 
and  determine  a  margin  of  exposure 
(MOE)  for  the  overall  U.S.  population 
and  certain  subgroups.  Since  the 
toxicological  end  point  pertains  to 
developmental  toxicity,  the  population 
group  of  interest  for  this  analysis  is 
women  aged  13  and  above,  the  subgroup 
which  most  closely  approximates 
women  of  child-bearing  age.  The  MOE 
is  calculated  as  the  ratio  of  the  NOEL  to 
the  exposure.  For  this  analysis,  the 
Agency  calculated  the  MOE  for  high- 
end  exposures  for  women  ages  13  and 
above.  The  MOE  for  the  high-end 
exposure  is  167.  Generally  speaking, 
MOEs  greater  than  100  for 
developmental  toxicity  are  acceptable  to 
the  Agency. 

The  metabolism  of  the  chemical  in 
plants  and  livestock  for  this  use  is 
adequately  understood.  Any  secondary 
residues  occurring  in  meat,  meat 
byproducts,  or  milk  will  be  covered  by 
existing  tolerances  for  those 
commodities.  There  is  no  reasonable 
expectation  of  finite  residues  in  poultry 
and  swine  commodities;  therefore,  no 
tolerances  are  necessary  at  this  time. 
Adequate  analytical  methodology 
(HPLC-Fluorescence  Methods)  is 
available  for  enforcement  purposes. 


Prior  to  publication  in  the  Pesticide 
Analytical  Manual,  Vol.  II,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Reponse  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1132.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202  (703)-304- 
5232. 

The  tolerances  established  by 
amending  40  CFR  part  180  will  be 
adequate  to  cover  residues  in  or  on 
celery,  strawberries,  and  tomatoes. 
There  are  presently  no  actions  pending 
against  the  continued  registration  of  this 
chemical.  Based  on  the  information  and 
data  considered,  the  Agency  has 
determined  that  the  tolerances 
established  by  amending  40  CFR  part 
180  will  protect  the  public  health. 
Therefore,  tolerances  are  established  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  bv 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 


must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e.,  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24*50). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  16, 1994. 

Stephen  L.  Johnson. 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  ISO— AMENDED 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.449,  by  amending 
paragraph  (b)  by  revising  the  table 
therein,  to  read  as  follows: 
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S 1 80.449    Abamectln  B ,  and  Its  (Mta-8,9- 

isomer  tolerances  for  residues. 


(b)*     *     * 


ConvTxxlity 


Parts  per 
million 


Celery 0.05 

Strawberry _ „ 0  02 

Tomatoes 0^ 

IFK  Dtx.  94-23760  Filed  »-27-94;  8:45  am) 
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40  CFR  Part  180 
[OPP-300359;  FRL-4909-7] 
RIN  2070-AC18 

Polystyrene;  Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Age n<;y  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  polystyrene  (CAS  Reg  No  900.1-5.1- 
6)  when  used  as  an  inert  ioj^redient 
(sus(>ending  agent,  thickener)  in 
pesticide  formulations  applied  to 
growing  crops,  raw  agricultural 
commodities  after  harvest,  or  animals. 
Dow  Chemical  Co.  requested  this 
proposed  regulation. 
DATES:  Comments,  identified  by  the 
document  control  number  |OPP- 
.lOOLSQl.  must  be  received  on  or  before 
October  28. 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and* 
Program  Resources  Branch.  F.tid 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington.  DC  20460.  In  pt'.son. 
deliver  to:  Rm.  1132.  Crystal  Mall  BIdg 
#2.  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidunti.il  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
pro<:edures  set  forth  in  40  CFR  part  2. 
A  ropy  of  the  comment  that  does  not 
contain  CBI  mu.st  be  subfnitted  for 
in(  hision  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
dot.kt't  is  available  for  public  inspection 
n  Rm.  1 132  at  the  address  given  above. 


from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine.  Registration  Support 
Branch.  Registration  Division  (7505W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower.  6th 
Floor,  Arlington.  VA  22202,  (703)-308- 
8393. 

SUPPLEMENTARY  INFORMATION:  Dow 
Chemicdl  Co.,  1320  Waldo  Ave.,  Suite 
300.  Midland.  MI  48674.  submitted 
pesticide  petition  (PP)  4E04371  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFIXLA) 
(21  U.S.C.  346a(e)).  propose  to  amend 
40  CFR  part  180  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  polystyrene 
(CAS  Reg.  No.  9003-53-6)  when  used  as 
an  inert  ingredient  (suspending  agent, 
thickener)  in  pesticide  formulations 
applied  to  growing  crops,  to  raw 
agricultural  commodities  after  harvest, 
or  to  animals. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids:  carriers  such  as  clay  and 
diatnmaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients. 
published  in  the  Federal  Register  of 
April  22.  1987  (52  FR  13305).  the 
Agency  set  forth  a  list  of  studies  whicii 
would  generally  be  used  to  evaluate  the 
risks  posed  by  the  presence  of  an  inert 
ingredient  in  a  pesticide  formulation. 
However,  where  it  can  be  determined 
without  that  data  that  the  inert 
ingredient  will  present  minimal  or  no 
risk,  the  Agency  generally  does  not 
require  some  or  all  of  the  listed  studies 
to  rule  on  the  proposed  tolerance  or 
exemption  from  the  requirement  of  a 
tolerance  for  an  inert  ingredient.  The 
Agency  has  decided  that  no  data,  in 
addition  to  that  described  below,  for 


polystyrene  will  need  to  be  submitted. 
The  rationale  for  this  decision  is 
described  below: 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Polystyrene  conforms  to  the  definition 
of  a'  pol>Tner  given  in  40  CFR  723.250 
(b)(ll)  and  meets  the  following  criteria 
that  are  used  to  identify  low  risk 
polymers: 

1.  The  minimum  number-average 
molecular  weight  of  polystyrene  is 
50.000.  Substances  with  molecular 
weights  greater  than  400  generally  are 
not  absorbed  through  the  intact  skin, 
and  substances  with  molecular  weights 
greater  than  1,000  generally  are  not 
absorbed  through  the  intact 
gastrointestinal  (01)  tract.  Chemicals  not 
absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Polystyrene  is  not  a  cationic 
polymer,  nor  is  it  reasonably  anticipated 
to  become  a  cationic  polymer  in  a 
natural  aquatic  environment. 

3.  Polystyrene  does  not  contain  less 
than  32.0  percent  by  weight  of  the 
atomic  element  carbon. 

4.  Polystyrene  contains  as  an  integral 
part  of  its  composition  the  atomic 
elements  carbon,  hydrogen,  nitrogen, 
and  oxygen. 

5.  Polystyrene  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  anv  elements  other  than 
those  listed  in  40  CFR  723.250  (d)(3)(ii). 

6.  Polystyrene  is  not  a  biopolymer,  a 
synthetic  equivalent  of  a  biopolymer,  or 
a  derivative  or  a  modification  of  a 
biopolymer  that  is  substantially  intact. 

7.  Polystyrene  is  not  manufactured 
from  reactants  containing,  other  than 
impurities,  halogen  atoms  or  cyano 
groups. 

8.  Polystyrene  does  not  contain  a 
reactive  functional  group  that  is 
intended  or  reasonably  anticipated  to 
undergo  further  reaction. 

9.  Polystyrene  is  not  desigtied  or 
reasonably  anticipated  to  substantially 
degrade,  decompose,  or  depolymerize. 

Based  on  the  information  above  and 
review  of  its  use.  EPA  has  found  that. 


when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein,  may 
request  within  30  days  after  the 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  (OPP-3003591.  All 
written  comments  filed  in  response  to 


this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 


and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  September  14,  1994. 

Stephen  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.1001  paragraphs  (c)  and  (e) 
are  amended  in  the  tables  therein  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  to  read  as  follows: 

§180.1001    Exemptions  from  the 
requirement  of  a  tolerance. 


(0* 


Inert  ingredients 

Limits 

Uses 

•              • 

Polystyrene    (CAS    Reg.    No.    9003-55-6),    minimum 

•                             •                             • 

*                           * 

Susperxjing  agent,  thickener. 

number  average  molecular  weight  50,000.. 

•                             • 

•                             •                             • 

(e)* 


Inert  ingredients 

Limits 

Uses 

•  • 

Polystyrene    (CAS    Reg.    No.    9003-53-6),    minimum 
numt>er  average  nxjlecular  weight  50,000.. 

•  • 

•                                •                                • 

*  • 

Suspending  agent,  thickener. 

•  • 

•                                •                                 • 

IFR  EVx:.  94-23889  Filed  9-27-94;  8:45  am) 
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40  CFR  Part  745 
:OPPTS-62134C;  FRL-4910-7] 
RIN  207O-AC21 

Lead  Fishing  Sinkers;  Response  to 
Citizens  Petition  and  Proposed  Ban; 
Reopening  o(  Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Reopening  of  comment  period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  for  a  proposed  rule  to 
prohibit  the  manufacture,  processing. 


and  distribution  in  commerce  of  certain 
lead-  and  zinc-containing  fishing 
sinkers  which  was  published  in  the 
Federal  Register  of  March  9, 1994. 

DATES:  Comments  must  be  received  on 
or  before  November  9, 1994. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  to:  TSCA  Docket 
Receipt  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington.  DC  20460, 
Attention:  Docket  No.  62134C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-545,  401  M  St.,  SW., 


Washington,  DC  20460,  Telephone: 
(202)  554-1404.  TDD:  202-554-0551. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  9,  1994  (59 
FR  11122),  EPA  issued  a  proposed  rule 
under  section  6(a)  of  the  Toxic 
Substances  Control  Act  to  prohibit  the 
manufacture,  processing,  and 
distribution  in  commerce  of  certain 
lead-  and  zinc-containing  fishing 
sinkers.  Written  comments  on  the 
proposed  rule  were  to  be  received  on  or 
before  May  9. 1994.  EPA  received 
requests  seeking  a  60-day  extension  of 
the  public  comment  period  because  of 
additional  time  needed  to  provide  EP.^ 
with  information  it  requested  in  the 
proposed  rule.  EPA  believed  that 
providing  an  additional  60-day 
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comment  period  to  prepare  written 
comments  was  reasonable,  and 
extended  the  comment  period  until  )uly 

8.  1994.  The  Agency  has  continued  to 
rfceive  numerous  comments  from  the 
public  althounh  the  public  comment 
period  has  closed.  Therefore,  in  order  to 
({ive  all  interested  persons  the 
opportunity  to  comment  fully.  EPA  has 
dwided  to  reopen  the  public  comment 
period.  Written  comments  must  now  be 
received  by  EPA  on  or  before  November 

9.  1994. 

A  person  may  assert  a  claim  of 
business  confidentiality  for  any 
lomnients  submitted  to  EPA  in 
connection  with  the  proposed  rule.  Any 
person  who  submits  a  comment  that 
contains  information  claimed  as 
confidential,  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
EPA  Persons  may  claim  information 
confidential  by  circling,  bracketing,  or 
underlining  it.  and  marking  it  with 
•CONFIDENTIAL"  or  some  other 
appropriate  designation.  Ei'A  will 
disclose  information  suhjmi  to  a  claim 
of  business  confidentiality  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2.  subpart  B.  If  a  person 
dotts  not  assert  a  claim  of  confidentiality 
for  information  in  comments  at  the  time 
it  is  submitted  to  EPA.  the  Agency  will 
put  the  comments  in  the  public  docket 
without  further  notice  to  that  person 

list  of  Subjects  in  40  CFR  Part  74.'i 

Environmental  prote<:tion.  Lead. 
Recordkeeping  and  reporting 
requirements. 

Doled:  September  JO.  1994 

Mark  Greenwood. 

Pirettor.  Office  of  Pollution  Pn^enl$on  and 
Toxics. 
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DEPARTMENT  OF  TRANSPORTATION 

Ottice  of  th«  Secretary 

49  CFR  Part  28 
(Docket  No.  (497U)] 

Nondiscrimination  on  the  Basis  }f 
Disability  in  Department  of 
Transportation  Conducted  Progiams: 
Review  of  Department  Facilities 

AOENCV:  Department  of  Transportation. 
ACTIOM:  Notice  and  request  for  comment. 

SUMMARY:  This  notice  provides  an 
•  i;por1  unity  to  interested  ()ersons  to 
;)iirticipate  in  the  self-evaluation  pro*  c-^s 


and  development  of  transition  plans  for 
stnictural  changes  in  departmental 
facilities  by  submitting  comments 
(either  oral  or  written)  to  the 
Department  of  Transportation  in 
accordance  with  Section  504  of  the 
Rehabilitation  Act.  as  amended,  and  the 
Department's  implementing  regulations 
DATES:  General  comments  concerning 
this  notice  are  requested  by  Ck;tober  28. 
1994.  Late-filed  comments  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  or  oral  comments 
( tiiii  trning  specifi  :  facilities  should  be 
provided  to  the  appropriate  operating 
administration  contact  listed  below. 
U.S.  Department  of  Transportation.  400 

Seventh  Street  SW.,  Washington.  DC 

20590 
Attention: 
Office  of  the  Secretary.  Mr.  Brian  Kerr 

(M-»42).  Tele:  (202)  366-0030. 
Federal  Highway  Administration.  Mr. 

Lvle  Havhurst  (HMS-31).  Tele:  (202) 

366-0550. 
Federal  Railroad  Administration.  Ms. 

Marie  Savoy  (RAD-30).  Tele:  (202) 

.366-0083. 
National  Highway  Transportation  Safety 

Administration.  Mr.  John  Ogas  (NAD- 

51).  Tele:  (202)  366-2597. 
Federal  Transit  Administration.  Mr. 

Wavne  Hirst  (TAD-12).  Tele:  (202) 

366-4865. 
Maritime  Administration.  Mr.  Edward 

Telfair  (MAR-310).  Tele:  (202)  366- 

2812. 
Research  and  Special  Programs 

Administration.  Mr.  Jesse  Dobbs 

(DMA-11).  Tele:  (202)  366-0894. 
Office  of  the  Inspector  General.  Ms. 

Dotlie  Bowie  (IP-20).  Tele:  (202)  366- 

6908. 
Federal  Aviation  Administration.  800 

Independence  Avenue. 

SW. .Washington.  DC  20591. 
Attention: 
Mr.  Murry  C^mp  (ASU-5).  Tele:  (202) 

267-8246. 
I'nited  States  Coast  Guand.  2100  2nd 

Street.  SW..  Washington.  DC  20593- 

0001. 

Attention: 

Mr.  Bill  Logan  (G-EC\').  Tele:  (202)  267- 

1936. 
St.  Lawrence  Seaway  Development 

Corp..  180  Andrews  Street.  Massena. 

New  York  13662-1763. 

Attention: 

Ms.  Rhonda  Worden.Tele:  (315)  764- 

3208. 
FOR  FURTHER  INFORMATION  CONTACT: 

General  comments  concerning  this 
notice  should  be  submitted  to  Rita 
Martin  (M-44).  Office  of  the  Assistant 
Se<:relary  for  Administration. 
Department  of  Transportation.  400  7th 


Street  SW..  Washington.  DC  20590. 
telephone  number  202/366-0815. 
Persons  with  impaired  hearing  or 
speech  may  provide  comments  through 
the  Federal  Relay  Service  at  1-800-877- 
8339 

SUPPLEMENTARY  tNFORMATlON:  Under 
Section  504  of  the  Rehabilitation  Act,  as 
amended  (29  U.S.C.  794).  and  the 
Department's  implementing  regulations 
(49  CFR  part  28).  the  Department  of 
Transportation  must  ensure  that 
individuals  with  disabilities  are  not 
excluded  from  or  discriminated  against 
under  programs  or  activities  that  the 
Department  conducts.  To  comply  with 
the  law,  the  Department  must  review  its 
facilities  to  determine  if  they  meet  the 
program  accessibility  standards  of 
Section  504.  make  modifications,  and 
develop  a  transition  plan  for  structural 
changes. 

Under  the  implementing  regulations 
(49  CP'R  part  28).  the  Department  is 
required  to  provide  an  opportunity  to 
interested  persons,  including 
individuals  with  disabilities,  DOT 
employees  with  disabilities,  and 
organizations  representing  individuals 
with  disabilities  to  participate  in  the 
self-evaluation  process  and 
development  of  transition  plans  by 
submitting  comments  (either  oral  or 
written)  to  the  Department  of 
Transportation. 

To  comply  with  this  requirement,  the 
Department  is  posting  two  public 
notices  at  each  facility  being  evaluated 
to  request  comments  from  interested 
persons.  A  "Facility  Review"  notice 
requesting  comments  from  interested 
persons  is  posted  in  the  facility  fifteen 
days  prior  to  the  scheduled  review.  A 
"Transition  Plan"  notice  requesting 
comments  from  interested  persons  is 
posted  in  the  facility  for  thirty  days  after 
the  development  of  a  transition  plan 

Dated:  September  22. 1994. 
Jon  II.  Seymour. 

Assistant  Secretary- for  Administmtion. 
IFK  Doc  94-23912  Filed  9-27-94:  8:45  ami 
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Federal  Railroad  Administration 

49  CFR  Part  215 

(FRA  Docket  No.  RSFC-7,  NoUce  No.  2J 

RIN2130-AA68 

Freight  Car  Satety  Standards; 
Maintenance-ot-Way  Equipment 

AGENCY:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
ACTION:  Extension  of  comment  period. 


SUMMARY:  FRA  is  extending  the 
comment  period  on  its  notice  of 
proposed  rulemaking  to  amend  the 
Freight  Car  Safety  Standards.  The 
NPRM  proposed  changing  the 
provisions  in  49  CFR  Part  215,  by 
making  all  maintenance-of-way  vehicles 
subject  to  the  Standards  with  the 
exception  of  stenciled  cars  not  used  in 
revenue  service  and  restricted  to  a  speed 
of  less  than  20  miles  per  hour.  The 
extension  is  necessary  to  clarify  initial 
comments  recei\  ed  from  interested 
parties. 

DATES:  Written  comments  must  be 
received  no  later  than  November  28. 
1994.  Comments  received  after  that  date 
will  be  considered  to  the  extent 
practicable  without  incurring  additional 
expense  or  delay. 

ADDRESSES:  Written  comment  should 
identify  the  docket  nuaiber  and  the 
notice  number  and  should  be  submitted 
in  triplicate  to  the  Docket  Clerk,  Office 
of  Chief  Counsel.  Federal  Railroad 
Administration.  400  Seventh  Street, 
S.W..  Washington.  D.C.  20590.  Persons 
desiring  to  be  notified  that  their  written 
comments  have  been  received  by  FRA 
sliould  submit  a  stamped,  self-addressed 
postcard  with  their  comments.  The 
Docket  Clerk  will  indicate  the  date  on 
which  tlie  comments  were  received  and 
will  return  the  postcard  to  the 
addressee.  Writteii  oomments  will  be 
available  kx  examination  during  regular 
business  hours  in  room  8201  of  the 
Nassif  Building  located  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fhil  Olekszyk,  Acting  Deputy  Associate 
Administrator  for  Safety  Compliance 
and  Program  Implementation,  Office  of 
Safety,  Federal  Railroad  Administration. 
400  Sex-enth  Street,  S.W..  Washington, 
D.C  20590  (telephone:  202-366-0897). 
or  Cedestra  L.  loirdan.  Trial  Attorney, 
Office  of  Chief  Counsel.  Federal 
Raihoad  Administration.  400  Seventh 
Street.  S.W.,  Washington,  DC.  20590 
(telephone:  202-3r.B-Of;28). 
SUPPLEMENTARY  INFORMATION:  FRA 

published  a  notice  of  proposed 
rulemaking  (NPRM)  on  March  10,  1994 
(59  FR  11238)  to  amend  its  Freight  Car 
Safety  Standards.  The  Freight  Car  Safety 
Standards,  at  49  CFR  215.3(c)(3), 
exclude  maintenance-of-way  equipment 
from  the  requirements  of  Part  215,  "if 
that  equipment  is  not  used  in  revenue 
service  and  is  stenciled  in  accordance 
with  §  215.305."  The  proposed 
amendment  would  add  to  the  present 
regulation  an  additional  condition 
which  must  be  met  before  a  freight  car 
in  maintenance-of-way  service  can  be 
operated  without  complying  with  the 
Freight  Car  Safety  Standards:  the 


equipment  must  be  operated  at  a  s{>eed 
of  less  than  20  mph.  FRA  has  received 
comments  from  the  Brotherhood  of 
Maintenance  of  Way  Employees;  The 
American  Short  Line  Railroad 
AssocialioTL;  the  Brotherhood  Railway 
Carmen  Division,  Transportation 
Communication  Intemalional  Union; 
the  Duluth.  Missabe  and  Iron  Range 
Railway  Company;  and  the  Association 
of  American  Raihoads  (AAR).  In  light  of 
comments  received,  particularly  from 
the  AAR.  FRA  is  preparing  a  request  for 
clarification  on  some  issues  presented 
in  the  AAR's  comments.  FRA's  written 
request  as  well  as  any  written  response 
will  be  ii>ciuded  in  the  docket  and  made 
available  for  review.  Based  on  the 
comments  received,  FRA  believes  it 
would  be  beneficial  to  extend  the 
comment  period,  so  that  all  interested 
parties  will  have  ample  opportunity  to 
comment.  For  these  reasons,  FR.\  has 
determined  that  an  extension  to 
November  28.  1994,  is  appropriate.  In 
addition.  FRA  has  not  received  any 
requests,  formal  or  informal,  for  a 
hearing  on  this  matter,  therefore  a 
hearing  will  not  be  scheduled. 
DonakI  M.  itrkoff. 

Federal  Bailrood  Deputy  Administrator. 
irR  Doc.  94-23967  Filed  9-27-94;  8:45  ami 
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49  CFR  Part  225 

[FRA  Docket  No.  RAR-4,  Notice  No.  7] 
RiN2130-AA58 

Railroad  Accident  Reporting 

AGENCY:  Federal  Railroad 
Administration  (FRA). 

ACTION:  Announcement  of  change  in 
location  for  public  hearing. 

SUMMARY:  By  notice  of  proposed 
rulemaking  (NPRM)  published  on 
August  19,  1994  (59  FR  42880),  FRA 
scheduled  a  jxiblic  hewing  for 
November  3, 1994,  at  the  Delta  King 
Hotel  in  Old  Sacramento,  California,  to 
allow  interested  parties  the  opportunity 
to  comment  on  issues  addressed  in  the 
NPRM.  The  location  for  this  public 
hearing  has  been  changed  to  Portland, 
Oregon  at  the  following  address: 
Portland  Inn,  1414  S.W.  Sixth  Avenue. 
Portland,  Oregon. 

DATES:  The  hearing  will  take  place  on 
Thursday,  November  3. 1994.  from  9:30 
a.m.  to  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Finkelstein.  Chief,  Systems 
Support  Division,  Office  of  Safety 
Analysis,  Office  of  Safety,  FRA.  400 
Seventh  Street,  S.VV.,  Washington.  D.C 


20590  (telephone  202-366-2760);  or 
Marina  C  Appleton,  Trial  Attorney. 
Office  of  Chief  Counsel,  FRA,  400 
Seventh  Street,  S.W.,  Washington.  D.C 
20590  (telephone  202-366-0628). 

Issued  in  Washington.  D.C.  on  SepKnnber 
22. 1994. 

Donald  M.  ItzkofT. 

Federal  Baihoad  Deputy  Adnuiiistraior. 
[FK  Doc.  94-2391 1  Filed  9-27-94:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protecfion 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 

ACTION:  Petition  for  rulemaking;  denial. 

SUMMARY:  This  notice  for  rulemaking  to 
amend  Standard  No.  208.  Occupant 
Crash  Protection,  to  disallow  the  use  of 
the  word  "WARNING"  as  an  alternative 
to  the  word  "CAUTION"  at  the  heading 
of  an  air  bag  information  label  on  the 
sun  visors  of  an  air  bag  equipped 
vehicle.  NHTSA  is  denying  this  petition 
because  the  agency  believes  that  in 
common  usage,  the  words  "caution" 
and  "warning"  are  synonj-mous  and 
that  either  word  properly  achieves  the 
intended  effect. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Daniel  Cohen.  Chief,  Frontal  Crash 
Protection  Di\'ision,  Office  of  Vehicle 
Safety  Standards.  NRM-12,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW.,  Washington. 
DC  20590.  Telephone:  (202)  365-2264. 

SUPPLEMENTARY  INFORMATION:  On 
September  2. 1993.  NHTSA  pubU.'^hed  a 
final  rule  (58  FR  46551)  requiring  that 
manufacturers  install  air  hags  to  satisfy 
automatic  crash  protection  requirements 
for  the  front  outboard  seating  positions 
in  obtain  motor  vehicles,  beginning  on 
September  1,  1996.  The  final  rule  also 
requires  that  three  labels  bearing 
specified  information  related  to  air  bags 
be  placed  in  air  bag-equipped  vehicles. 
S4.5. 1(b)(1)  of  the  rule  requires  one 
label  to  be  i>ermanently  affixed  to  the 
sun  visor  of  each  front  seating  position 
with  an  air  bag.  This  label  would  have 
read: 

Cantion 

To  Avoid  Serioas  Injury: 

For  maximum  safet>'  protection  in  all  types 
of  crashes,  vou  must  Blwin-s  y»reai  your 
safety  bch. 
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Do  not  install  rearward- facing  child  aMtf  in 

any  front  passenger  seat  position. 
Do  not  sit  or  lean  unnecessarily  close  to  the 

air  bag. 
Do  not  place  any  objects  over  the  air  bag  or 

between  the  air  bag  and  yourself 
See  the  owners  manual  for  further 

information  and  explanations. 

On  October  29.  1993.  American 
Suzuki  Motor  Corporation  (Suzuki) 
submitted  a  "request  for  interpretation" 
re^.irding  the  wordinj^  of  the  sun  visor 
label.  Suzuki  requested  that 
manufacturers  be  permitted  to  use  the 
signal  word  "WARNING"  as  an 
alternative  to  the  signal  word 
"CAUTION  '  in  the  heading.  Suzuki 
pointed  out  that  the  American  National 
Standards  Institute  (ANSI)  had  issued  a 
standard  (Z535. 4-1991)  for  signal  words 
on  product  safety  signs  and  labels.  The 
standard  contains  a  nierarrhy  of  signal 
words  signifying  different  degrees  of 

Eotential  personal  injury.  In  tbis 
ierarchy.  "caution"  signifies  a 
potential  for  "minor  or  moderate 
injury."  and  "warning"  indicates  the 
possibility  of  "death  or  serious  injury." 
Since  accommodating  Suzuki's  request 
would  require  a  change  in  the  wording 
permitted  by  the  regulation,  instead  of 
an  interpretation  of  the  existing 
wording,  it  was  treated  by  NHTSA  as  a 
petition  for  rulemaking. 

On  Mart :h  10.  1994.  NHTSA 
published  a  notice  (59  FR  11200) 
responding  to  two  petitions  for 
reconsideration  of  the  September  2  rule 
and  three  requests  for  interpretation  of 
that  rule  (including  Suzuki's).  In 
response  to  Suzuki's  request,  the  agency 
stated: 

NHTSA  added  the  phrase  "CMj-TION.  TO 
AVOID  SERIOUS  INU'RY"  in  the  final  rule 
to  "attract  occupants'  attention  to  the  lalwl 
and  provide  a  brief  statement  of  the  risks  of 
improper  use  and  consequences."  NHTSA 
concluded  that  sulistitution  of  the  word 
"VVAR.MNG"  would  also  achieve  these  goals, 
and  is  therefore  permitting  its  use. 

NHTSA  therefore  amended  84. 5  1(b)(1) 
of  Standard  208  to  permit  manufacturers 
to  use  either  word  in  the  required  air 
bag  label. 

In  a  petition  dated  May  12. 1994. 
Advocates  for  Highway  and  Auto  Safety 
(Advocates)  requested  that  NHTSA 
reverse  its  de<:ision  to  permit  the  word 
"WARNING"  as  a  substitute  for  the 
word  "CAUTION  "  Advocates  styled  its 
petition  as  a  "petition  for 
reconsideration  of  an  interpretation." 
However,  the  challenged  action  was  a 
regulatory  amendment,  rather  than  an 
interpretation.  Advocates'  petition  was 
received  too  late  to  be  treated  as  a 
petition  for  reconsideration  of  a 
regulation  under  49  CFK  tj  553.35. 


Therefore.  NHTSA  is  treating  the  letter 
as  a  petition  for  rulemaking. 

The  petition  sets  forth  substantial  and 
procedural  objections  to  the  March  10 
amendment.  As  to  substance.  Advocates 
believes  that  the  word  "WARNING" 
will  cause  vehicle  occupants  to  be 
unnecessarily  concerned.  It  disagret^s 
with  NHTSA's  conclusion  that 
••CAUTION""  and  ""WARNING""  are 
equivalent,  citing  the  stronger  nature  of 
the  word  "WARNING"  in  the  ANSI 
hierarchy  of  signal  words.  Advocates 
added  that  it  thought  the  entire  label 
concept  was  unnecessary,  but  that  it 
reluctantly  accepted  the  September  2 
final  rules  use  of  the  word  "CAUTION" 
because  it  was  less  aggressive  than  the 
word  '"WARNING."  It  believes  that 
"'|t|he  message  now  conveyed  is  clearly 
one  of  danger  of  likely  serious  injury" 
(emphasis  added). 

The  agency  did  not  rely  on  the  ANSI 
standards  when  deciding  to  permit  the 
use  of  the  word  "WARNING.""  In  fact. 
Suzuki"s  petition  was  granted  based  on 
the  conclusion  that  the  words 
■"WARNING"  and  "CAUTION"  would 
achieve  the  same  results  since  they  have 
similar  meanings.  This  similarity  is 
evident  in  the  following  dictionary 
definitions: 

Random  House  Dictionary  of  the 

English  Language  (unabridged): 
caution    a  warning  against  danger  or 

evil;  anything  serving  as  a  warning 
warning  that  which  serves  to  warn. 

give  notice  or  caution 
Webster"s  Third  International  Dictionary 

(unabridged): 
caution    a  warning  or  admonishment 

especially  in  counselling  vigilance, 

due  attention  or  consideration. 

safety  or  reservation 
warning    a  notice,  bulletin  or  signal 

that  serves  to  caution  of  the 

approach  of  danger 
Moreover,  the  latter  dictionary  lists  the 
two  words  as  synonyms. 

The  agency  believes  that  it  is  more 
appropriate  to  base  its  decision  about 
these  two  words  on  the  similarity  of 
their  dictionary  definitions  than  on  the 
ANSI  standard.  The  public  is 
presumptively  familiar  with  the 
common  usage  and  meaning  of  these 
words,  as  reflected  in  their  dictionary 
definitions.  Conversely,  all  but  an 
extremely  small  portion  of  the  public  is 
likely  unaware  of  the  ANSI  standards. 

Given  the  similarity  of  the  dictionary 
definitions,  the  agency  believes  tbat  the 
public  will  not  have  any  greater  reaction 
to  the  use  of  "WARNING  "  than  to 
""CAUTION."  Either  word  choice 
provides  an  appropriate  attention- 
getting  visual  cue.  However,  it  is  worth 
noting  that,  if  the  ANSI  distinctions 


were  to  be  applied  in  determining  the 
appropriate  word,  the  stronger  work. 
"WARNING."  would  be  preferable  to 
■"CAUTION""  because  it  more  accurately 
describes  the  potential  degree  of  injury. 

NHTSA  also  notes  that  S5.5.2  of 
Standard  213.  Child  Restraint  Systems, 
requires  that  each  rear-facing  child  seat 
bear  a  label  that  contains  the  signal 
work  "WARNING,""  advising  that  the 
seat  should  not  be  used  in  air  bag- 
equipped  seating  positions.  NHTSA  has 
difficulty  understanding  Advocates' 
strong  reaction  to  the  word 
""WARNING""  on  the  sun  visor  label 
given  that  it  did  not  object  to  requiring 
that  the  same  signal  word  be  placed  on 
the  child  safety  seat  itself. 

Advocates  also  is  particularly 
concerned  about  the  possibility  that  the 
word  ""WARNING  "  will  cause  some 
people  to  want  to  deactivate  the  air  bag. 
NH'TSA  is  considering  a  request  from 
the  American  Association  of 
Automobile  Manufacturers  for  a 
rulemaking  that  would  permit  a  manual 
cutoff  switch  for  the  passenger  side  air 
bag  in  vehicles  with  no  rear  seat.  The 
purpose  of  the  cutoff  switch  would  be 
to  allow  drivers  to  deactivate  the  air  bag 
in  that  passenger  seating  position  when 
a  rear-facing  infant  safety  seat  is  placed 
there.  Advocates  speculates  that  the  two 
rules  would  have  a  detrimental 
synergistic  effect.  It  l>elieves  that  some 
passengers  in  these  vehicles  would  use 
the  cutoff  switch  to  disable  their  air 
bags,  not  for  the  intended  purpose  of 
protecting  an  infant  in  a  safety  seat,  but 
because  they  are  frightened  by  the  word 
•"WARNING."" 

Advocates"  concern  is  premature, 
speculative,  and  addressed  to  the  wrong 
forum.  NHTSA  has  not  made  any 
judgment  about  what,  if  any,  kind  of 
cutoff  switch  it  might  eventually  permit. 
When  NHTSA  issues  an  NPRM.  it  will 
provide  Advocates  and  other  members 
of  the  public  with  an  opportunity  to 
submit  comments  to  the  rulemaking 
docket  for  that  rule. 

Advocates  also  posed  a  procedural 
objection  to  the  agency"s  permitting  the 
use  of  '"WARNING.""  It  believes  that  it 
had  the  right  to  submit  its  views  on  the 
use  of  the  word  ""WARNING."' 
Advocates  states  that  it  relied  to  its 
detriment  on  what  it  said  was  NHTSA "s 
representation  in  the  final  rule  that  only 
the  term  "CAUTION"  would  be  used.  It 
stated  that  the  choice  of  terminology 
should  be  determined  through 
rulemaking  instead  of  interpretation. 
Advocates  believes  that,  as  part  of  that 
rulemaking,  the  ANSI  scheme  should 
have  been  presented  to  the  public  for 
comment.  Advocates  apparently  did  not 
realize  that  the  Suzuki  request  was 
treated  as  a  petition  iur  rulemaking, 


even  though  the  March  10  rule  stated 
that  the  September  2  rule  was  being 
amended,  something  that  carmot  be 
done  throt^h  an  interpretation. 

While  the  Admioistrative  Procedure 
Act  requires  notice  and  comment 
procedures  for  most  substantive  rules, 
such  procedures  are  not  needed  for 
miiKM-  technical  amendments,  sucli  as 
permitting  the  use  of  a  synonym  on  an 
information  label.  Since  "CAUTION"' 
and  "WARNING"  are  synonyms  in 
common  usage,  the  addition  of 
"WARNING"  will  have  no  practical 
impact  on  the  public's  understanding  of 
and  reaction  to  the  label.  Thus,  the 
amendment  allowing  the  word 
"WARNING"  was  essentially  technical 
in  nature.  Further,  the  agency  had 
already  obtained  public  comment  on 
essentially  the  same  issue  as  a  result  of 
the  December  14,  1992  notice  of 
proposed  rulemaking  regarding  the 
wording  of  the  labeL  Accordingly,  aii 
additional  opportunity  for  comment  was 
not  required. 

Based  on  the  foregoing,  there  is  no 
reasonable  possibility  that  the  order 
requested  in  the  petition  will  be  issued 
at  the  conclusion  of  a  rulemaking 
proceeding.  Therefore,  this  petition  is 
denied. 

Authority:  49  U  S.C.  322,  30111.  30162; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Is.-juod  on  fieptember  22. 39<M. 
Barry  Felrice, 

Ai^sociate  Administrator  for  Fulemaking 
(FR  CVx:.  94-23910  Filed  9-27-94:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  638 

[Docket  No.  840S73-4273;  1.0. 082394A] 

RIN  064a-^F85 

Coral  and  Coral  Peets  of  the  Gutf  of 
Mexico  and  Soutti  Atlantic 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NO.AA). 

Commerce. 

ACTION:  Proposed  rule. 

SUMIHARy:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  2  to  the 
Fishery  Management  Plan  for  Coral  and 
Coral  Reefs  of  the  Gulf  of  Mexico  and 
South  Atlantic  (FMP).  Amendment  2 
would  prohibit  the  taking  of  wild  live 
rock  in  the  exclusive  economic  zone 
{EF.Z]  off  the  southern  Atlantic  states 


(South  Atlantic)  from  the  North 
Carolina/Virginia  boundary  to  the  Dade/ 
Broward  County  line  in  Florida  and  in 
the  EEZ  of  the  Gulf  of  Mexico  (GulO. 
except  off  Florida  north  of  Monroe 
County:  phase  out  wild  live  rock 
harvests  in  the  South  Atlantic  EEZ 
south  of  the  Dade/Broward  County  line 
by  1996;  phase  out  wild  live  rock 
harvests  in  the  Gulf  EEZ  off  Florida 
north  of  Monroe  County  by  1^97; 
establish  restrictions  on  live  rock 
harvesting  and  possession  and  require 
permits  and  reporting  during  the  phase- 
out  periods;  and  allow  and  facilitate  live 
rock  aquaculture.  In  addition,  NMFS 
proposes  changes  to  the  regulations  to 
correct  and  conform  them  to  current 
standards. 

DATES:  Written  comments  must  be 
received  on  or  befoi*  November  7,  1994. 
ADDRESSES:  Requests  for  copies  of 
Amendment  2,  which  includes  a 
regulatory  impact  review  (RIR)/initial 
regulatory  flexibility  analysis  (IRFA) 
and  a  final  supplemental  environmental 
impact  statement  (FSEIS),  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  5401  W.  Kermedy 
Boulevard,  Suite  331,  Tampa,  FL 
33609-2486.  FAX  813-225-7015.  or  to 
the  South  Atlantic  Fishery  Management 
Council,  Southpark  Building,  One 
Southpark  Circle,  Suite  306,  Charleston. 
SC  29407-4699,  FAX  803-769-4520. 

Comments  on  the  proposed  rule. 
Amendment  2.  the  RIR/IRFA,  and  the 
FSEIS  must  be  sent  to  the  Southeast 
Regional  Office.  NTvIFS.  9721  Executive 
Center  Drive  N..  St.  Petersburg,  FL 
33702. 

Comments  regarding  the  coliection-of- 
information  requirements  contained  in 
this  proposed  rule  should  be  sent  to 
Edward  E.  Burgess.  Southeast  Regional 
Office.  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702,  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  OMB,  Washington. 
DC  20503  (Attention:  NOAA  Desk 
Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 
SUPPt£MENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Gulf 
Council)  and  the  South  Atlantic  Fishery 
Managenient  CouDcii  (South  Atlantic 
Council)  and  is  implemented  through 
regulations  at  50  CFR  part  638  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act). 

Live  rock  consists  of  living  marine 
organisms,  or  an  assemblage  thereof, 
attached  to  b  hard  substrate,  including 
dead  coral  or  rock  (excluding  individual 
mollusk  shells).  Live  rock  is  collected 


by  scuba  divers  and  sold  to  the  marine 
aquarium  industry,  which  markets  it  as 
the  basis  for  minireef  aquaria.  Live  rock 
is  a  nonrenewable  resource  providing 
essential  fishery  habitat  in  the  South 
Atlantic  and  Gulf. 

In  the  recent  public  review  process 
during  the  development  of  Amendment 
2,  the  Gulf  and  South  Atlantic  Councils 
received  testimony  cooceming  serious 
damage  to  reefs,  ledges,  and  other  hard 
bottom  habitats  from  Uve  rock 
harvesting  activities.  At  the  request  of 
the  Gulf  CounciL  NMFS  published  an 
emergency  interim  rule  on  May  16,  1994 
(59  FR  25344).  effective  May  16  through 
August  14.  1994.  and  extended  the  rule. 
with  modifications,  through  November 
12. 1994  (59  FR  42533.  August  18, 
1994).  At  the  request  of  the  South 
Atlantic  Council.  NMFS  published  an 
emergency  interim  rule  on  June  27. 1994 
(59  FR  32938),  effective  through 
September  26. 1994.  and  extended  the 
rule  through  I>ecember  25. 1994  (59  FR 
47563,  September  16. 1994).  These  rules 
were  intended  to  slow  the  rate  of 
harvest,  prevent  serious  damage  to 
habitat,  and  prevent  geographical 
extension  of  harvest  until  permanent 
measures  could  be  implemented 
through  Amendment  2. 

In  the  South  Atlantic  EEZ, 
Amendment  2  would:  (1)  Prohibit  the 
harvest  and  possession  of  wild  live  rock 
north  of  the  Dade/Broward  County  hne 
in  Florida;  (2)  south  of  the  Dade/ 
Broward  County  line,  phase  out 
harvesting  of  wild  Uve  rock  by  January 
1. 1996.  establish  an  annual  quota  on 
harvests  of  wild  hve  rock  of  485,000  lb 
(219,992  kg)  for  calendar  ^-ears  1994  and 
1995,  and  prohibit  the  taking  of  wild 
live  rock  by  chipping  during  those 
years;  and  (3)  provide  for  a  permit 
system  for  the  han'est  find  possessicHi  of 
live  rock  fcx»m  aquaculture  operations 
that  will  be  implemented  when 
appropriate  criteria  are  developed 
through  a  subsequent  amendment. 

In  the  Gulf  EEZ.  Amendment  2 
would:  (1)  Prohibit  the  harvest  and 
possession  of  wild  live  rock  off  Texas, 
Louisiana.  Mississippi,  Alabama,  and 
south  of  the  Monroe/Collier  County  line 
in  Florida;  (2)  bx>m  the  Monroe/Collier 
County  line  to  the  Florida/ Alabama 
boundary,  phase  out  harvesting  of  wild 
live  rock  by  January  1. 1997,  contingent 
upon  developmrait  of  a  Federal 
aquaculture  permitting  system;  (3)  from 
the  Pasco/Hernando  County  line  in 
Florida  to  the  Florida/Alabama 
boundar>'.  prohibit  the  taking  of  wild 
live  rock  by  chipping  during  the  phase- 
out  period;  (4)  from  the  Pasco/'Hemando 
County  line  to  the  Monroe/CclUer 
County  line,  limit  the  taking  of  wild  live 
rock  by  chipping  to  nonpower-assisted, 
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hand-held  hammers  and  chisels  during; 
the  phase-out  period;  (5)  from  the 
Monroe/Collier  County  line  to  the 
Florida/Alabama  boundary,  establish  a 
daily  vessel  possession  limit  for  wild 
live  rock  during  the  phase-out  period; 
(6)  require  a  permit  to  harvest  or  possess 
live  rock  from  aquacuiture  operations: 
and  (7)  provide  an  exception  to  the 
taking  of  prohibited  corals  as  part  of  the 
aquacuiture  permit. 

For  both  the  South  Atlantic  and  Gulf. 
Amendment  2  would:  (1)  Define  live 
ro<:k  and  add  it  to  the  fishery 
management  unit;  (2)  redefine  allowable 
octo<;orals  to  ensure  that  individual 
colonies  and  not  whole  rocks  are  taken 
under  the  octocoral  quota:  (3)  establish 
a  Federal  permit  and  reporting  system 
for  wild  live  rock  harvesting  during 
harvest  phase-out  periods:  (4)  allow  and 
facilitate  live  rock  aquacuiture;  (5) 
require  a  permit  to  harvest  and  possess 
live  rock  in  the  FEZ  for  st:ientific, 
educational,  or  restoration  purposes; 
and  (6)  provide  for  separate 
management  of  coral  and  coral  reet 
resources  by  each  Council  in  its 
geographical  area  of  authority. 

A  description  of  the  fishery  and  the 
rationale  and  effet.ts  of  live  rock 
harvesting  restrictions  during  the  phase- 
out  periods  in  the  Gulf  EEZ  off  Florida 
and  prohibitions  on  harvesting  in  the 
EEZ  off  Alabama  and  in  the  South 
Atlantic  north  of  the  Dade/Broward 
County  line  in  Florida  were  contained 
in  the  emergency  interim  rules  and  are 
not  repeated  here.  Rationales  for 
prohibitions  on  harvest  and  possession 
in  other  areas,  the  phaseout  of 
harvesting  in  remaining  areas  off 
Florida,  permits  and  reporting,  the 
redefinition  of  allowable  octocorals,  and 
separation  of  management  between  the 
Councils  are  discussed  below. 

To  prevent  effort  shifting  from  the 
current  areas  of  harvest.  Amendment  2 
would  prohibit  wild  live  rock  harvesting 
and  possession  in  the  EEZ  off  Texas, 
Louisiana,  and  Mississippi,  in  addition 
to  areas  closed  under  the  emergency 
interim  rules.  No  landings  of  live  rock 
have  been  reported  from  these  areas. 
Coral  habitats  are  at  such  a  premium  in 
the  northern  Gulf  that  local 
governments  and  private  organizations 
are  considering  construction  of  artificial 
reefs  to  supplement  scarce  natural  hard 
bottom  habitats.  Amendment  2  would 
close  the  Gulf  EEZ  off  Monroe  County 
to  all  harvest  and  possession  in  order  to 
prevent  effort  shifting  from  the  South 
Atlantic  EEZ  following  closures  in  that 
adjoining  jurisdiction. 

About  99  percent  of  reported  live  ro<:k 
landings  are  from  the  Gulf  EEZ  off 
Florida  north  of  Monroe  County  and 
trom  the  South  Atlantic  EEZ  south  of 


the  Dade/Broward  County  line.  All 
landings  of  live  rock  to  date  have  been 
of  "wild"  live  rock,  that  is.  non- 
aquacultured  live  rock.  The  Councils 
propose  to  phase  out  these  landings  and 
replace  them  with  aquacultured 
products  from  either  state  or  EEZ 
waters.  The  delay  in  implementation  of 
a  harvest  and  possession  prohibition  in 
these  areas  is  designed  to  allow  live 
ro<;k  harvesters  additional  time  and 
resources  to  make  the  transition  to 
aquacuiture. 

The  Councils  propose  to  redefine 
allowable  octocorals  to  close  a  potential 
loophole  that  could  allow  har\est  of  live 
rock  as  part  of  the  50,000  colony  annual 
quota  for  allowable  octocorals.  The 
revised  definition  would  include  as 
allowable  otrtocoral  only  a  limited 
amount  of  the  attached  substrate — one 
inch  (2.54  cm)  in  the  South  Atlantic 
EEZ  and  3  inches  (7.62  cm)  in  the  Gulf 
EEZ. 

Currently,  a  Federal  permit  for 
prohibited  coral  is  issued  only  when  the 
prohibited  coral  is  for  a  scientific  or 
educational  purpose.  The  Councils 
propose  to  add  restoration  to  the 
purposes  for  which  these  p>ermits  are 
available.  This  addition  recognizes  the 
benefits  of  habitat  restoration  following 
ship  groundings  and  other 
environmental  perturbations.  The 
Councils  also  propose  to  allow  the 
harvest  of  live  ro<;k  under  a  Federal 
permit  issued  for  a  scientific, 
educational,  or  restoration  purpose. 

The  Councils  propose  to  require 
permits  for  and  reporting  of  wild  live 
rock  harvest  during  the  phase-out 
periods  in  the  Gulf  EEZ  off  Florida 
north  of  Monroe  County  and  in  the 
South  Atlantic  EEZ  south  of  the  Dade/ 
Broward  County  line.  Permits  would  be 
limited  to  persons  who  legally 
participated  in  the  fishery  on  or  prior  to 
February  3,  1994,  and  to  the  number  of 
vessels  that  operated  in  the  commercial 
fishery  for  live  rock  on  or  prior  to 
February  3,  1994,  as  documented  on  trip 
tickets  received  by  the  Florida 
Department  of  Environmental  Protection 
prior  to  March  15,  1994.  The  date  of 
Fehrunrv  3. 1994.  was  published  in  the 
Federal  Register  (59  FR  5179,  February 
3.  1994)  as  the  control  date  for  entry 
into  the  commercial  fishery  for  live 
rock.  All  tommercial  landings  of  live 
rock  have  been  permitted  and  reported 
under  Florida's  permitting  and  reporting 
requirements.  Those  requirements 
include  a  Saltwater  Products  License 
with  a  Restricted  Species  Endorsement 
and  a  Marine  Life  Endorsement,  and  the 
submission  of  trip  tickets.  These 
limitations  on  permits  are  intended  to 
stabilize  harvest  during  the  phase-out 
period  to  near  the  1992  level  and  to 


limit  participants  to  those  already  in  the 
fishery.  To  accomplish  these  intended 
effects,  NMFS  finds  it  necessary  to 
identify  owners  with  the  requisite 
permit  history  and  the  number  of 
vessels,  by  owner,  that  operated  in  the 
commercial  fishery  on  or  prior  to  the 
control  date.  Vessel  permits  would  be 
issued  to  such  owners  in  corresponding 
numbers. 

The  Councils  intend  to  allow  and 
facilitate  live  rock  aquacuiture  to 
replace  the  wild  harvest.  Amendment  2 
proposes  to  require  an  aquacultured  live 
rock  permit  for  the  harvest  and 
possession  of  live  rock  from  aquacuiture 
operations  in  the  Gulf  EEZ.  under 
specific  criteria  designed  to  protect 
natural  hard  bottom  areas  as  specified  in 
this  rule.  The  aquacuiture  permit  would 
also  authorize  an  exception  to  the\r 
prohibition  on  taking  and  possessio^of 
otherwise  prohibited  corals.  Otherwise, 
an  aquaculturist  could  be  prevented 
from  harvesting  the  aquacuUure  product 
if  small  polyps  of  such  species  are 
detecied  on  the  rocks. 

Amendment  2  would  establish  a 
permit  requirement  for  the  harvest  and 
possession  of  live  rock  from  aquacuiture 
operations  in  the  South  Atlantic  EEZ, 
but  aquacuiture  permits  for  this  area 
will  be  issued  only  after  appropriate 
criteria  are  developed  and  implemented 
through  a  subsequent  rulemaking. 

Both  Councils  have  agreed  that 
management  of  coral,  coral  reefs,  live 
rock,  and  any  other  part  of  the 
management  unit  in  the  FMP  will  be  the 
responsibility  of  the  Council  in  whose 
jurisdiction  it  occurs.  Under  this 
arrangement.  Amendment  2  proposes  to 
eliminate  the  current  requirement  that 
both  Councils  approve  all  measures  in 
any  FMP  amendment  submitted  for 
agency  review.  This  requirement  exists 
because  the  FMP  was  designated  by 
NMP^S  as  a  joint  management  plan 
prepared  by  the  two  Councils. 

Additionally,  the  South  Atlantic 
Council  has  requested  designation  of  a 
separate  FMP  for  the  South  Atlantic 
because  it  believes  (1)  the  habitats  in  the 
Gulf  and  South  Atlantic  are  different.  (2) 
the  resource  does  not  move  between  the 
South  Atlantic  and  the  Gulf.  (3)  it 
should  have  authority  to  coordinate  all 
habitat  concerns  and  policies  in  the 
South  Atlantic.  (4)  there  are  additional 
management  needs  in  the  South 
Atlantic.  (5)  the  Councils  have  different 
management  philosophies,  and  (6)  a 
separate  FMP  will  improve  timeliness  of 
management  adjustments  and  reduce 
constituent  costs.  The  Gulf  Council 
concurs  in  the  South  Atlantic's  request. 
NMFS  requests  comments  on  the 
proposal  to  separate  the  FMP  into  an 


FMP  for  the  South  Atlantic  and  an  FMP 
for  the  Gulf  of  Mexico. 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  2,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  August  29,  1994 
(59  FR  44398). 

Additional  Measures  Proposed  by 
NMFS 

This  proposed  rule  would  eliminate 
unnecessary  language;  change  the 
scientific  names  of  corals  to  conform  to 
current  standards  of  the  American 
Fisheries  Society;  add  definitions  of 
additional  terms;  correct  the  address 
and  telephone  number  of  the  Regional 
Director,  Southeast  Region,  NMFS; 
clarify  that  all  coral  in  a  habitat  area  of 
particular  concern  (HAPC),  including 
allowable  octocoral,  is  prohibited  coral; 
require  identification  markings  on 
vessels  in  the  live  rock  fishery;  prohibit 
the  use  or  possession  of  a  toxic  chemical 
in  the  EEZ;  prohibit  the  possession  of 
coral  in  the  Flower  Garden  Banks 
HAPC;  prohibit  the  use  of  dredges  in  the 
Flower  Garden  Banks  HAPC;  prohibit 
making  a  false  statement  to  an 
authorized  officer  concerning  the  taking 
of  coral,  coral  reefs,  or  live  rock;  and 
prohibit  interference  with  an 
investigation,  search,  seizure,  or 
disposition  of  seized  property  in 
connection  with  enforcement  of  the 
Magnuson  Act.  The  requirement  for 
identification  markings  and  the^dded 
prohibitions  are  necessary  for  effective 
enforcement  of  existing  and  added 
management  measures  and  would 
conform  the  regulations  to  current 
standards  applicable  to  other  federally- 
managed  fisheries  in  the  Gulf  of  Mexico 
and  off  the  southern  Atlantic  states. 

NMFS  proposes  to  simplify  the 
existing  permitting  and  reporting 
requirements.  Specifically,  this  rule 
proposes  to  remove  the  requirement  for 
Federal  permits  for  and  reports  on 
taking  allowable  octocoral  that  are 
landed  in  Florida  and  for  taking  fish 
with  an  allowable  chemical  that  are 
landed  in  Florida.  Florida  requires 
permits  and  reports  for  these  activities, 
whether  or  not  the  allowable  octocoral 
or  fish  are  harvested  in  the  EEZ  or  State 
waters.  Currently,  all  but  one  of  the 
Federal  permits  for  these  activities 
involve  landings  in  Florida.  Duplicate 
Federal/State  permitting  and  reporting 
serve  no  useful  purpose. 

NMFS  proposes  to  broaden  the  ban  on 
the  use  of  power-  assisted  tools. 
Amendment  2  proposes  to  ban  the  use 
of  power-  assisted  tools  for  the  taking  of 
aquacultured  live  rock,  wild  live  rock  in 
the  Gulf  EEZ  during  the  phase-out 
oeriod.  and  allowable  octocoral.  Since 


chipping  of  wild  live  rock  would  be 
banned  in  the  South  Atlantic  EEZ 
during  the  phase-out  period,  power- 
assisted  tools  implicitly  would  be 
banned  in  the  EEZ  in  that  area. 
Amendment  2  does  not  explicitly 
address  prohibited  coral  in  either  area 
or  allowable  octocoral  in  the  South 
Atlantic  EEZ.  NMFS  believes  the 
rationale  for  the  ban  on  power-assisted 
tools  is  equally  applicable  to  prohibited 
coral  and  allowable  octocoral 
throughout  the  EEZ— extension  of  the 
ban  to  those  species  and  additional 
areas  is  necessary  to  enhance 
enforcement. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  the  Secretary  of  Commerce 
(Secretary)  to  publish  regulations 
proposed  by  a  council  within  15  days  of 
receipt  of  an  amendment  and 
regulations.  At  this  time  the  Secretary 
has  not  determined  that  Amendment  2 
is  consistent  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
laws.  The  Secretary,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Councils  prepared  an  FSEIS  for 
Amendment  2  that  will  be  filed  with  the 
Environmental  Protection  Agency  for 
public  review  and  comment;  a  notice  of 
its  availability  for  public  comment  for 
30  days  will  be  published  in  the  Federal 
Register.  According  to  the  FSEIS,  the 
proposed  actions  would  benefit  the 
natural  environment  by  phasing  out 
activities  that  result  in  damage  to  live 
bottom  habitat  areas.  Potential  adverse 
economic  impacts  on  fishermen  would 
be  mitigated  by  the  harvest  of 
aquacultured  live  rock. 

The  Councils  p'ljpared  an  IRFA  as 
part  of  the  RIR  which  describes  the 
impact  this  proposed  rule  would  have 
on  small  entities,  if  adopted.  The  IRFA 
concludes  that  this  proposed  rule,  if 
adopted,  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically, 
the  required  change  from  harvest  of 
wild  live  rock  to  aquacuiture  may  result 
in  significant  increases  in  the  operating 
and  capital  costs  to  fishermen.  An 
unknown  number  of  current 
participants  may  be  forced  to  cease 
business  as  live  rock  harvesters.  All 
current  participants  are  small  entities.  A 
copy  of  this  analysis  is  available  (see 
ADDRESSES). 

This  rule  contains  five  new 
collection-of-information  requirements 


subject  to  the  Paperwork  Reduction 
Act — namely,  applications  for  permits 
to  take  wild  live  rock,  applications  for 
permits  to  take  aquacultured  live  rock, 
site  evaluation  reports  for  aquacultured 
live  rock,  reports  of  live  rock  harvests, 
and  notification  of  intent  to  har\'est 
aquacultured  live  rock.  These 
requirements  have  been  submitted  to 
the  OfTice  of  Management  and  Budget 
(OMB)  for  approval.  The  public 
reporting  burdens  for  these  collections 
of  information  are  estimated  to  average 
15.  15.  45. 15,  and  2  minutes  per 
response,  respectively,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  This  rule 
also  revises  a  collection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act — namely,  applications 
for  prohibited  coral,  allowable  chemical, 
and  allowable  octocoral  permits.  This 
collection  of  information  is  estimated  to 
average  15  minutes  per  response  and 
was  previously  approved  by  OMB  under 
OMB  control  number  0648^205.  Send 
comments  regarding  these  reporting 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burdens,  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subjects  in  50  CFR  Part  638 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Date^:  September  22. 1994. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Senice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  638  Is  proposed 
to  be  amended  as  follows: 

PART  638— CORAL  AND  CORAL 
REEFS  OF  THE  GULF  OF  MEXICO  AND 
THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  638 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  Section  638.1  is  revised  to  read  as 
follows: 

§  638.1    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  Coral  and  Coral  Reefs  off  the 
Southern  Atlantic  States  and  the  Fishery 
Management  Plan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  developed 
under  the  Magnuson  Act  by  the  South 
Atlantic  Fishery  Management  Council 
and  the  Gulf  of  Mexico  Fishery 
Management  Council,  respectively 
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(b)  This  part  governs  conservation  and 
managemeat  of  coral,  coral  nth,  and 
live  rock  in  the  EEZ  off  th«  southern 
Atlantic  states  and  in  tlie  Guif  of 
Nfcxica  "EEZ"  in  this  port  638  refers  to 
the  RE7.  in  those  gee^rapMcal  areas, 
unless  the  context  clearly  indicates 
otherwise. 

3.  In  §638.2,  the  definition  of 
"Scientific  and  educational  purpose"  is 
removed;  in  the  definition  of 
"Allowable  chemical",  paragraphs  (a) 
and  (b)  are  redesignated  as  paragraphs 
(1)  and  (2),  respectively:  the  definitions 
of  "Allowable  octocoral",  "HAPC", 
"Prohibited  coral",  and  "Regional 
Director"  are  revised;  and  new 
deHnitions  of  "Aquacultured  live  rock", 
"Chipping",  "Guif  of  Mexico ',  "Live 
roric",  "Off  the  southern  Atlantic 
states ',  "Scientific,  educational,  or 
restoration  purpose",  "Trip",  and  "Wild 
live  rock"  nra  added  in  alphabetical 
order  to  read  as  follows: 

§  608.2     Oetinltlons. 

•  *         *         •         • 

Allowable  octocoral  means  an  erect, 
nonencrusting  species  of  the  subclass 
Octocorallia.  ex<:ept  the  seafans 
Gorgnnia  flabellum  and  G.  ventalinn, 
plus  the  attached  substrate — 

(1)  Within  1  inch  (2.54  cm)  of  an 
allowable  octocoral  in  or  from  the  EEZ 
off  the  southern  Atlantic  states:  and 

(2)  Within  3  inches  (7.62  cm)  of  an 
allowable  octocoral  in  or  from  the  Gulf 
of  Mexico  EEZ. 

Aquacultured  live  rock  means  live 
rock  that  is  harvested  under  an 
aquacultured  live  rock  permit  issued 
pursuant  to  §6.18.4. 

Chipping  means  breaking  up  reefr, 
ledges,  or  rocks  into  fragments,  usually 
by  means  of  a  chisel  and  hammer. 

•  •         •         •         • 

Gulf  of  Mexico  means  the  waters  off 
the  southern  states  from  the  boundary 
between  the  Atlantic  Ocean  and  the 
Gulf  of  Mexico,  as  specified  in 
§601.n(c)  of  this  chapter,  to  the  Texas/ 
Mexico  border. 

HAPC  means  habitat  area  of  particular 
concern. 

Live  rock  means  living  marine 
organisms,  or  an  assemblage  thereof, 
attached  to  a  hard  substrate,  including 
dead  coral  or  rock  (excluding  individual 
mollusk  shells). 

Off  the  southern  Atlantic  states  means 
the  waters  off  the  east  coast  firom 
36''34'55"  N.  laf.  (extension  of  the 
VirginiaVIVkjrth  Carolina  boundary)  to 
the  boundary  between  the  Atlantic 
Ocean  and  the  Gulf  of  Mexico,  as 
speinfied  in  §601.1 1(c)  of  this  chapter. 

Prohibited  coral  meons — 

(1)  Coral  belonging  to  the  Class 
Hydroana  (fire  corals  and  hydrocorals); 


(2)  Coral  belonging  to  the  Class 
Anthozoa,  Subclass  Flexacorallia, 
Orders  Scleractinia  (stony  corals)  and 
Antipatharia  (black  corals); 

(3)  A  seafan,  Gorgonia  fJabellum  or  G. 
ventalina: 

(4)  Coral  in  a  coral  reef,  except  fbr 
allowable  octocoral;  or 

(5)  Corel  in  an  HAPC,  including 
allowable  octocoral. 

Regional  Director  means  the  Director, 
Southeast  Region,  NMFS,  9721 
Executiive  Center  Drive  N..  St. 
Petersburg.  FL  33702,  telephone  813- 
570-5301;  or  a  designee. 

•  •        *         •        * 

Scientific,  educational,  or  restoration 
purpose  means  the  objective  of  gaining 
knowledge  for  the  benefit  of  science, 
humanity,  or  management  of  coral  or 
returning  a  disturbed  habitat  as  closely 
as  possible  to  its  original  condition. 

•  *        •        *        * 

Trip  means  a  fishing  trip,  regardless  of 
number  of  days  duration,  that  begins 
with  departure  from  a  dock,  berth, 
beach,  seawall,  or  ramp  and  that 
terminates  with  return  to  a  dock,  berth, 
beach,  seawall,  or  ramp. 

Wild  live  rock  means  live  rock  other 
than  aquacultured  live  rock. 

4.  In  §  638.3.  in  paragraph  (a),  the 
reference  to  "paragraph  (b)  of  this 
section"  is  revised  to  read  "paragraphs 
(b)  and  (c)  of  this  section":  and 
paragraph  (c)  is  added  to  read  as 
follows: 

§  638.3     Relation  to  other  laws. 

•  *  •  •  « 

(c)  If  a  state  has  a  catch,  landing,  or 
gear  regulation  that  is  more  restrictive 
than  a  catch,  landing,  or  gear  regulation 
in  this  pari,  a  person  landing  in  such 
state  allowable  octocoral  taken  from  the 
EEZ  must  comply  with  the  more 
restrictive  state  regulation. 

5.  Section  638.8  is  redesignated  as 
§638.9;  §638.6  is  redesignated  as 
§638.8;  §§6,38.4.  638..S,  and  638.7  are 
revised,  and  new  §638.6  is  added  to 
read  as  follows: 

§  638.4    Pemitts  and  fees. 

(a)  Applicability,  (l)  Federal  permits. 
Federal  permits  are  required  for 
specified  activities  in  the  EEZ  as 
follows: 

(i)  Prohibited  coral.  A  Federal  permit 
is  required  for  an  individual  to  take  or 
-possess  prohibited  coral  and  will  be 
issued  only  when  the  prohibited  coral 
will  be  used  fbr  a  scienrific,  educational, 
or  restoration  purpose. 

(ii)  Allowable  cnemiral.  A  Federal 
permit  is  required  for  an  individual  to 
take  or  possess  fish  or  other  marine 
organisms  with  an  allowable  chemical 
in  a  coral  area,  other  than  fish  or  other 


marine  organisms  that  are  landed  in 
Florida. 

(iiil  Allowable  octocoral.  A  Federal 
permit  is  required  for  an  individual  ta 
take  or  possess  allowable  octocoral. 
other  than  alloMiable  octocoral  that  is 
landed  in  Florida. 

(iv)  Wild  live  rock.  (A)  A  Federal 
permit  is  required  for  a  vessel  to  ttike  or 
possess  wild  live  rock.  A  wild  live  ixjck 
vessel  permit  wUi  not  be  issued  unless 
the  current  owner  of  the  vessel  for 
which  the  permit  is  requested  had  the 
required  Florida  permit  and 
endorsements  fbr  live  rocJi  on  or  before 
February  3,  1994,  and  a  record  of 
landings  of  live  rock  on  or  before 
February  3,  1994,  as  documented  on  trip 
tickets  received  by  the  Florida 
Department  of  Environmental  Protection 
before  March  15,  1994.  For  landings 
other  than  in  Florida,  equivalent  state 
perm  its/ endorsement*,  if  required,  and 
landing  records  may  be  substituted  for 
the  Florida  permits/endorsements  and 
trip  tickets.  An  owner  will  not  be  issued 
permits  in  numbers  exceeding  the 
number  of  vessels  for  which  the  owning 
entity  had  the  requisite  reported 
landings.  An  owner  of  a  permitted 
vessel  may  transfer  the  vessel  permit  to 
another  vessel  owned  by  the  same 
person  by  returning  the  existing  permit 
with  an  application  fbr  a  vessel  permit 
for  the  replacement  vessel 

(B)  A  Federal  permit  is  required  for  an 
individual  to  take  or  possess  wild  live 
rock  for  a  scientific,  educational,  or 
restoration  purpose  and  an  individual 
permit  will  be  issued  only  fbr  such 
purpose.  Such  individual  wild  live  rock 
permit  may  authorize  the  taking  and 
possession  of  wild  live  rock  in  or  from 
areas  not  otherwise  allowed  by  the 
regulations  in  this  part. 

(v)  Aquacultured  live  rock.  A  Federal 
permit  is  required  for  a  person  to  take 
or  pos.se8S  aquacultured  live  rock.  Each 
aquacultured  live  rock  permit  will  be 
issued  for  a  .specific  site,  which  may  not 
exceed  1  arje  (0.4  ha).  Aquacultured 
live  rock  permits  are  available  only  for 
harvests  in  the  Gulf  of  Mexico. 

(2)  Florida  permits.  Appropriate 
Florida  permits  and  endorsements  are 
required  for  the  following  activities, 
without  regard  to  whether  they  involve 
activities  in  the  EEZ  or  Florida's  waters: 

(i)  Landing  in  Florida  fish  or  other 
marine  organisms  taken  with  an 
allowable  chemical  in  a  coral  area. 

(ii)  Landing  allowable  octocoral  in 
Florida. 

(iii)  Landing  live  rock  in  Florida. 

(b)  Application.  An  application  for  a 
Federal  permit  must  be  signed  and 
submitted  by  the  applicant  on  an 
appropriate  form,  which  may  be 
obtained  from  the  Regional  Director. 


The  application  must  be  submitted  to 
the  Regional  Director  at  least  30  days 
prior  to  the  date  on  which  the  applicant 
desires  to  have  the  permit  made 
effective.  Information  must  be  provided 
as  follows: 

(1)  Basic  information,  (i)  Name, 
mailing  address  including  zip  code, 
telephone  number,  social  security 
number,  and  date  of  birth  of  the 
applicant. 

(ii)  Name  and  address  of  any  affiliated 
company,  institution,  or  organization. 

(iii)  Information  concerning  vessels 
and  harvesting  gear/methods  requested 
by  the  Regional  Director. 

(iv)  Any  other  information  that  may 
be  necessary  for  the  issuance  or 
administration  of  the  permit. 

(2)  Scientific,  educational,  or 
restoration  purpose.  An  applicant  for  a 
prohibited  coral  permit  or  a  wild  live 
rock  permit  for  a  scientific,  educational. 
or  restoration  purpose  must  specify  the 
amount  and  size  of  prohibited  coral  or 
wild  live  rock  to  be  harvested,  by 
species,  its  intended  use.  and  proposed 
locations  and  periods  of  fishing. 

(3)  Allowable  chemical.  An  applicant 
for  an  allowable  chemical  permit  must 
specify  the  type  of  chemical  to  be  used, 
species  to  be  harvested  and  their 
intended  use,  and  proposed  locations 
and  periods  of  fishing. 

(4)  Aquacultured  live  rock.  An 
applicant  for  an  aquacultured  live  rock 
permit  must  identify  each  vessel  that 
will  be  depositing  material  on  or 
harvesting  aquacultured  live  rock  from 
the  proposed  aquacultured  live  rock 
site,  must  specify  the  port  of  landing  of 
aquacultured  live  rock,  and  must 
provide  a  site  evaluation  report  that — 

(i)  Provides  accurate  coordinates  of 
the  projxised  harvesting  site  so  that  it 
can  be  located  using  LORAN  or  Global 
Positioning  System  equipment; 

(ii)  Shows  (he  site  on  a  chart  in 
sufficient  detail  to  determine  its  size 
and  allow  for  site  inspection; 

(iii)  Discusses  possible  hazards  to  safe 
navigation  or  hindrance  to  vessel  traffic, 
traditional  fishing  operations,  or  other 
public  access  that  may  result  from 
aquacultured  live  rock  at  the  site; 

(iv)  Describes  the  naturally  occurring 
bottom  habitat  at  the  site;  and 

(v)  Specifies  the  type  and  origin  of 
material  to  be  deposited  on  the  site  and 
how  it  will  be  distinguishable  from  the 
naturally  occurring  substrate. 

(c)  Change  in  application  information. 
An  individual,  the  owner  of  a  vessel,  or 
a  person  with  a  permit  must  notif\'  the 
Regional  Director  within  30  days  after 
any  change  in  the  application 
information  specified  in  paragraph  (b)  of 
this  section.  The  permit  is  void  if  any 


change  in  the  information  is  not 
reported  within  30  days. 

(d)  Fees.  A  fee  is  charged  for  each 
permit  application  submitted  under 
paragraph  (b)  of  this  section.  The 
amount  of  the  fee  is  calculated  in 
accordance  with  the  procedures  of  the 
NOAA  Finance  Handbook  for 
determining  the  administrative  costs  of 
each  special  product  or  service.  The  fee 
may  not  exceed  such  costs  and  is 
specified  with  each  application  form. 
The  appropriate  fee  must  accompany 
each  application. 

(e)  Issuance.  (1)  The  Regional  Director 
will  issue  a  permit  at  any  time  to  an 
applicant  if  the  application  is  complete. 
An  application  is  complete  when  all 
requested  fo'-ins,  information,  and 
documentation  have  been  received  and 
the  applicant  has  submitted  all 
applicable  reports  specified  at  §  638.5. 

(2)  Upon  receipt  of  an  incomplete 
application,  the  Regional  Director  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  Regional  Director's  letter  of 
notification,  the  application  will  be 
considered  abandoned. 

(0  Duration.  A  permit  remains  valid 
for  the  period  specified  on  it  unless  it 
is  revoked,  suspended,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904  or  the  permitted  vessel  is  sold. 

(g)  Transfer.  A  permit  issued  pursuant 
to  this  section  is  not  transferable  or 
assignable,  except  as  provided  under 
paragraph  (a)(l)(iv)(A)  of  this  section  for 
a  wild  live  rock  vessel  permit.  An 
individual  or  person  who  desires  to 
conduct  an  activity  for  which  a  permit 
is  required  must  apply  for  a  permit  in 
accordance  with  the  provisions  of 
paragraph  (b)  of  this  section.  The 
application  must  be  accompanied  by  a 
copy  of  a  signed  bill  of  sale  or 
equivalent  acquisition  papers  if  the 
application  involves  a  current  permit  for 
aquacultured  live  rock. 

(h)  Display.  (1)  An  individual  permit 
issued  pursuant  to  this  section  must  be 
available  when  the  permitted  activity  is 
being  conducted,  including  the  landing 
of  species  taken  as  a  result  of  that 
activity. 

(2)  A  vessel  permit  for  wild  hve  rock 
issued  pursuant  to  this  section  must  be 
carried  on  board  the  vessel  and  such 
vessel  must  be  identified  as  required  by 
§638.6. 

(3)  An  aquacultured  hve  rock  permit 
issued  pursuant  to  this  section,  or  a 
copy,  must  be  carried  on  board  a  vessel 
depositing  or  possessing  material  on  an 
aquacultured  live  rock  site  or  harvesting 
or  possessing  live  rock  from  an 
aquacultured  live  rock  site,  and  such 


vessel  must  be  identified  as  provided  for 
in  §638.6. 

(4)  The  operator  of  a  vessel  or  an 
individual  must  present  the  permit  for 
inspection  upon  the  request  of  an 
authorized  officer. 

(i)  Sanctions  and  denials.  A  permit 
issued  pursuant  to  this  section  may  be 
revoked,  suspended,  or  modified,  and  a 
permit  application  may  be  denied,  in 
accordance  with  the  procedures 
governing  enforcement-related  permit 
sanctions  and  denials  found  at  subpart 
D  of  15  CFR  part  904. 

(j)  Alteration.  A  permit  that  is  altered, 
erased,  or  mutilated  is  invalid. 

(k)  Replacement.  A  replacement 
permit  may  be  issued.  AJn  application 
for  a  replacement  permit  will  not  be 
considered  a  new  application.  A  fee,  the 
amoynt  of  which  is  stated  with  the 
application  form,  must  accompany  each 
request  for  a  replacement. 

§  63S.5    Recordkeeping  and  reporting. 

(a)  An  individual  with  a  Federal 
prohibited  coral  or  wild  live  rock  permit 
for  a  scientific,  educational,  or 
re.storation  purpose  must  submit  a 
report  of  harvest  to  the  Regional 
Director.  Specific  reporting 
requirements  will  be  provided  with  the 
permit. 

(b)  An  individual  with  a  Federal 
allowable  octocoral  permit  must  submit 
a  report  of  harvest  to  the  Science  and 
Research  Director.  Specific  reporting 
requirements  will  be  provided  with  the 
permit. 

(c)  A  person  with  an  aquacultured 
live  rock  permit  must  report  to  the 
Regional  Director  each  deposition  of 
material  on  a  site.  Such  reports  must  be 
postmarked  not  later  than  7  days  after 
deposition  and  must  contain  the 
following  information: 

(1)  Permit  number  of  site  and  date  of 
deposit. 

(2)  Geological  origin  of  material 
deposited. 

(3)  Amount  of  material  deposited. 

(4)  Source  of  material  deposited,  that 
is,  where  obtained,  if  removed  from 
another  habitat,  or  from  whom 
purchased. 

(d)  The  owner  of  a  vessel  that  takes 
wild  live  rock,  and  a  person  who  takes 
aquacultured  live  rock  that  is  landed  in 
Florida,  must  submit  Florida  trip  tickets 
as  required  by  Florida  statutes  and 
regulations. 

(e)  A  person  who  takes  aquacultured 
live  rock  that  is  landed  other  than  in 
Florida  must  submit  a  report  of  harvest 
to  the  Regional  Director.  Specific 
reporting  requirements  will  be  provided 
with  the  permit. 

(f)  Additional  data  will  be  collected 
by  authorized  statistical  reporting 
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agentu,  as  designees  of  the  Science  and 
Research  Director,  and  by  authorized 
ofTicers.  An  owner  or  operator  of  a 
fishing  vessel,  an  individual  or  person 
with  a  coral  permit  issued  pursuant  to 
§  638.4.  and  a  dealer  or  processor  are 
required  upon  request  to  make 
prohibited  coral,  flsh  or  other  marine 
organisms  taken  with  an  allowable 
chemical,  allowable  octocorai,  or  live 
rock  available  for  inspection  by  the 
Science  and  Research  Director  or  an 
authorized  officer. 

fft3«.«    Vessel  MMitmeation. 

(a)  Official  niiinhnr.  A  vessel  with  a 
Federal  permit  for  wild  live  rock  or 
operating  under  an  aquacultured  live 
rock  permit,  issued  pursuant  §638  4. 
must  display  its  official  number — 

(1)  On  the  port  and  starboard  sides  of 
the  deckhouse  or  hull,  and  on  an 
appropriate  weather  deck,  so  as  to  be 
clearly  visible  from  an  enfor<:ement 
vessel  or  aircraft; 

(2)  In  block  arabic  numerals  in 
contrasting  color  to  the  background; 

(3)  At  least  Ifl  inches  (45.7  cm)  in 
height  for  fishing  vessels  over  65  ft  (19.8 
m)  in  length  and  at  least  10  inches  (25.4 
cm)  in  height  for  all  other  vessels;  and 

(4)  Permanently  affixed  to  or  painted 
on  the  vessel. 

(b)  Putins  of  operator  The  operator  of 
each  fishing  vessel  must — 

(1)  Keep  the  official  number  dearly 
legible  and  in  good  repair:  and 

(2)  Ensure  that  no  part  of  the  fishing 
vessel,  its  rigging,  fishing  gear,  or  any 
other  material  aboard  obstructs  the  view 
of  the  official  number  from  any 
enforcement  vessel  or  aircraft. 

§638.7     Prrjhtblttone. 

In  addition  to  the  general  prohibitions 
specified  in  §  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Without  a  Federal  permit,  take  or 
possess  in  the  EEZ — 

(1)  Prohibited  coral. 

(2)  Fish  or  other  marine  organisms 
with  an  allowable  chemical  in  a  comi 
area. 

(3)  Allowable  octocorai. 

(4)  Wild  live  rock,  or 

(5)  Aquacultured  live  rock — as 
specified  in  §638  4(d)(1). 

(b)  Falsify  information  specified  in 
§  638.4(b)  on  an  application  for  a 
permit. 

(c)  Fail  to  display  or  present  a  permit, 
as  specified  in  §638  4(h). 

(d)  Falsify  or  fail  to  submit  required 
reports  or  trip  tickets,  as  specified  in 
§638.3(a).  (b).  (c).  (d).  and(e). 

(e)  Fail  to  make  prohibited  corai,  fish 
or  other  marine  organisms  taken  with  an 
allowable  chemical,  allowable  octot  oral, 


or  live  rock  available  for  inapaction,  as 
specified  in  §*3a.5(f). 

(0  Falsify  or  fail  to  display  and 
maintain  vessel  identification,  as 
required  by  §638.6. 

(g)  Fail  to  return  immediately  to  the 
sea  prohibited  coral,  allowable 
octocorai.  or  live  rock  taken  as 
incidental  catch,  or.  in  fisheries  in 
which  the  entire  catch  is  landed 
unsorted,  sell,  trade,  or  barter,  or 
attempt  to  sell,  trade,  or  barter 

firohibited  coral,  allowable  octocorai.  or 
ive  rock,  as  specified  in  §  638.21. 

(h)  Use  or  possess  a  toxic  chemical  in 
a  coral  area  in  the  EEZ.  as  specified  in 
§  638.22(a). 

(i)  Use  a  power-a&&i.sted  tool  in  the 
EEZ  to  take  prohibited  coral,  allowable 
octocorai.  or  live  rock,  or  possess  in  the 
EEZ  such  coral  or  live  rock  taken  with 
a  power-assisted  tool,  as  specified  in 
§  638.22(b). 

(j)  Fish  for  or  possess  prohibited  coral 
or  allowable  octocorai  in  the  West  and 
East  Flower  Garden  Banks  HAPC  or  the 
Florida  Middle  Grounds  HAPC.  except 
as  authorized  by  a  permit,  as  specified 
in  §  638.23(a)(1)  and  (b)(1). 

(k)  Use  prohibited  fishing  gear  in  an 
HAPC.  as  specified  in  §  638.23(a)(2). 
(b)(2).  and  (c). 

(I)  After  the  fishery  for  allowable 
octocorai  is  closed,  harvest  or  possess 
allowable  octocorai  in  the  EEZ,  »r 
purchase,  barter,  trade,  or  sell  allowable 
octocorai  so  harvested  or  possessed,  or 
attempt  any  of  the  foregoing,  as  * 

specified  in  §  638.24(b). 

(m)  Harvest  or  possess  wild  live  rock 
in  the  EEZ  off  the  southern  Atlantic 
states  norih  of  25°58.5'  N.  lat..  or  in  the 
Gulf  of  h4exico  EEZ  west  of  87''31'06  " 
W   long,  or  south  of  25'20.4'  N.  lat..  as 
specified  in  §§63a.25(a)  and  63H.26(a). 

(n)  Harvest  wild  live  rock  by  chipping 
or  possess  wild  live  rock  taken  by 
chipping  in  the  EEZ  off  the  southern 
Atlantic  states  south  of  25''58.5'  N.  lat. 
or  in  the  Gulf  of  Mexico  EEZ  from 
87*'31  06"  W   long,  east  and  south  to 
28'26'  N.  lat..  as  specified  in 
§§  638.25(b)  and  638.26(b)(1). 

(o)  After  the  fishery  for  wild  live  rock 
is  closed  in  the  EEZ  off  the  southern 
Atlantic  states,  harvest  or  possess  wild 
live  rock  in  that  area,  or  purchase, 
barter,  trade,  or  sell  wild  live  rock  so 
harvested  or  possessed,  or  attempt  any 
of  the  foregoing,  as  specified  in 
§  638.25(c). 

(p)  Harvest  wild  live  rock  other  than 
by  hand  or  by  chipping  with  a 
nonpower-assisted.  hand-held  hammer 
and  chisel  in  the  Gulf  of  Mexico  EEZ 
from  28*26'  N.  lat.  to  25°2Q.4'  N.  lat.  or 
possess  in  that  area  wild  live  rot;k  taken 
otherwise,  as  specified  in  §638. (b)(2). 


(q)  Exceed  the  daily  vessel  harvest 
and  possession  limit  applicable  to  the 
harvest  or  possession  of  live  rock  in  or 
from  the  Gulf  of  Mexico  EEZ,  as 
specified  in  §  635.26(c). 

(r)  Fail  to  comply  with  the  nstnctiens 
applicable  to  aquacultured  live  rocJc 
sites  specified  in  §  638.27(b). 

(s)  Mechanically  dredge  or  drill,  or 
otherwise  disturb,  aquacultured  live 
nxJc  or  harvest  live  rock  other  than  byt 
hand,  as  specified  in  §  6.38.27(c). 

(t)  Falsify  or  fail  to  provide 
information  24  hours  prior  to  harvsshng 
aquacultured  live  rock,  as  specified  in 
§638.27(dl. 

(u)  Harvest  live  rock  from  a  site  for 
which  the  person  does  not  have  an 
aquacultured  live  rock  permit,  as 
specified  in  §  638.27(e). 

(v)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale, 
possession,  or  transfer  of  allowable 
octocorai.  prohibited  coral,  or  live  rock. 

(w)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  means  an  investigation, 
search,  seizure,  or  disposition  of  seiased 
property  in  connection  with 
enforcement  of  the  Magnuson  Act. 

6.  Subpart  B  of  part  638  is  revi<9ed  to 
read  as  follows: 

Subpart  B — Management  Measures 

b38  20  Fishing  yenr!> 

6;}8.21  Harvest  limitBtions. 

638.22  Gear  restrictions. 

638.23  Hatiitat  areas  of  particular  concern. 

638.24  Grtocoral  quota  and  closure. 

638.25  Wild  live  rock  off  the  southnm 
Atlantic  .slatea. 

638.26  Wild  live  rock  in  the  Gulf  of  Mexico. 

638.27  Aquacultured  live  rock. 

638. 2rt     .SpeciFirailv  authorized  activities. 

Subpart  B — Management  Measures 

§  638.20     Fishing  ysara. 

The  fishing  year  for  live  rock  begins 
on  January  1  and  ends  on  December  31. 
The  fishing  year  for  prohibited  coral  and 
allowable  octocorai  begins  on  October  1 
and  ends  on  September  30. 

$  638.21     Harvest  llmttBtlons. 

Except  as  authorized  by  a  permit 
issued  pursuant  to  §638.4.  prohibited 
coral,  allowable  octocorai.  and  live  rock 
taken  as  incidental  catch  must  be 
returned  immediately  to  the  sea  in  the 
general  area  of  fishing.  In  fisheries 
where  the  entire  catch  is  landed 
unsorted.  such  as  the  scallop  and 
groundfiah  fisheries,  unsorted 
prohibited  coral,  allowable  octocorai. 
and  live  rock  are  exempt  from  the 
requirement  for  a  Federal  permit  and 
may  be  landed;  however,  no  person  may 
sell,  trade,  or  barter  or  attempt  to  sell, 


trade,  or  barter  such  prohibited  coral, 
allowable  octocorai,  or  live  rock. 

§  638.22    Gear  reslricttons. 

(a)  A  toxic  chemical  may  not  be  used 
or  possessed  in  a  coral  area  in  the  EEZ. 

(b)  A  power-assisted  tool  may  not  be 
used  in  the  EEZ  to  take  prohibited  coral, 
allowable  octocorai.  or  live  rock,  and 
the  possession  in  the  EEZ  of  such  corals 
or  live  rock  taken  with  a  power-assisted 
tool  i.s  prohibited. 

§  636.23    Habitat  areas  of  particular 
concern. 

The  following  areas  are  designated  as 
HAPCs: 

(a)  West  and  East  Flower  Garden 
Banks.  The  West  and  East  Flower 
Garden  Banks  are  geographically 
centered  at  27''52'14.21"  N.  lat., 
93''48'54.79"  W.  long,  and  27'55'Q7.44" 
N.  lat..  93»36'08.49"  W.  long., 
respectively.  On  each  bank,  the  HAPC 
extends  hxim  its  geogiaphical  center  to 
the  50-fathom  (300-ft)  (91.4-m)  isobath. 
The  following  restrictions  apply  in  the 
HAPC: 

(1)  Fishing  for  or  possessing 
prohibited  coral  or  allowable  octocorai 
is  prohibited,  except  as  authorized  by  a 
permit  issued  pursuant  to  §634.4;  and 

(2)  Fishing  with  bottom  longlines. 
traps,  pots,  dredges,  or  bottom  trawls  is 
prohibited. 

(b)  Florida  Middle  Grounds.  The 
Florida  Middle  Grounds  is  bounded  by 
rhumb  lines  connecting  the  following 
points: 


Point 

Latitude 

Longitude 

A 

28'42.5'  N.  ... 

84'>24.8-  W. 

B 

28°42.5'  N.  ... 

84°16.3'W. 

C  

28°11.0'N.  ... 

84°00.0'  W. 

D  

28°11.0'N.  ... 

84 "07.0'  W. 

E 

28°26.6'  N.  ... 

84°24.8'  W. 

A 

28"'42.5'  N.  ... 

84°24.8'  W. 

The  following  restrictions  apply  in 
the  HAPC: 

( 1 )  Fishing  for  or  possessing 
prohibited  coral  or  allowable  octocorai 
is  prohibited,  except  as  authorized  by  a 
permit  issued  pursuant  to  §634.4;  and 

(2)  Fishing  with  bottom  longlines, 
traps,  pots,  dredges,  or  bottom  trawls  is 
prohibited. 

(c)  Oculina  Bank.  The  Oculina  Bank 
is  located  approximately  15  nautical 
miles  east  of  Fort  Pierce.  FL.  at  its 
nearest  point  to  shore,  and  is  bounded 
on  the  north  by  27'53'  N.  lat..  on  the 
south  by  27°30'  N.  lat.,  on  the  east  by 
79°56'  W.  long.,  and  on  the  we.st  bv 
80=00'  W.  long.  In  the  HAPC.  fishing 
with  bottom  longlines.  traps,  pots, 
dredges,  or  bottom  trawls  is  prohibited. 
See  §  646.26(d)  of  this  chapter  for 
prohibitions  on  fishing  for  snapper- 
grouper  in  the  Oculina  Bank  HAPC. 


§  638.24    Octocorai  quota  and  closure. 

(a)  The  quota  for  allowable  octocorai 
from  the  EEZ  is  50.000  colonies  per 
fishing  year. 

(b)  When  the  quota  specified  in 
paragraph  (a)  of  this  section  is  reached, 
or  is  projected  to  be  reached,  the 
Assistant  Administrator  will  file 
notification  to  that  effect  with  the  Office 
of  the  Federal  Register.  On  and  after  the 
effective  date  of  such  notification,  for 
the  remainder  of  the  fishing  year, 
allowable  octocorai  may  not  be 
har\'ested  or  possessed  in  the  EEZ  and 
the  purchase,  barter,  trade,  or  sale,  or 
attempted  purchase,  barter,  trade,  or 
sale,  of  allowable  octocorai  in  or  from 
the  EEZ  is  prohibited.  The  latter 
prohibition  does  not  apply  to  allowable 
octocorai  that  was  harvested  and  landed 
prior  to  the  effective  date  of  the 
notification  in  the  Federal  Register. 

§  638.25    Wild  live  rock  ott  the  southern 
Atlantic  states. 

(a)  Closed  area.  No  f>erson  may 
har\'est  or  possess  wild  live  rock  in  the 
EEZ  off  the  southern  Atlantic  states 
north  of  25°58.5'  N.  lat.  (extension  of  the 
Dade/Broward  County.  Florida, 
boundary)- 

(b)  Gear  limitation.  In  the  EEZ  off  the 
southern  Atlantic  states  south  of 
25°58.5'  N.  lat..  no  person  may  harvest 
wild  live  rock  by  chipping  and  no 
person  may  possess  in  that  area  wild 
live  rock  taken  by  chipping. 

(c)  Quota  and  closure.  (1)  The  quota 
for  wild  live  rock  from  the  EEZ  off  the 
southern  Atlantic  states  is  485.000  lb 
(219.992  kg)  per  fishing  year  during  the 
fishing  years  that  begin  January  1.  1994. 
and  January  1, 1995.  Commencing  with 
the  fishing  year  that  begins  January  1. 
1996.  the  quota  is  zero. 

(2)  When  the  quota  specified  in 
paragraph  (c)(1)  of  this  section  is 
reached,  or  is  projected  to  be  reached, 
the  Assistant  Administrator  will  file 
notification  to  that  effect  with  the  Office 
of  the  Federal  Register.  On  and  after  the 
effective  date  of  such  notification,  for 
the  remainder  of  the  fishing  year,  wild 
live  rock  may  not  be  harvested  or 
possessed  in  the  EEZ  off  the  southern 
Atlantic  states  and  the  purchase,  barter, 
trade,  or  sale,  or  attempted  purchase, 
barter,  trade,  or  sale,  of  wild  live  rock 
in  or  from  the  EEZ  off  the  southern 
Atlantic  states  is  prohibited.  The  latter 
prohibition  does  not  apply  to  wild  live 
rock  that  was  har\'ested  and  landed 
prior  to  the  effective  date  of  the 
notification  in  the  Federal  Register 


§  638.26    Wild  live  rock  in  the  Gulf  of 
Mexico. 

(d)  Closed  areas.  No  person  may 
han'est  or  possess  wild  live  rock  in  the 
Gulf  of  Mexico  EEZ— 

(1)  West  of  8703 1 '06  "  W.  long, 
(extension  of  the  Alabama/Florida 
boundary);  or 

(2)  South  of  25''20.4'  N.  lat,  (extension 
of  the  Monroe/Collier  County,  Florida 
boundary)- 

(b)  Gear  limitations.  (1)  In  the  Gulf  of 
Mexico  EEZ  from  87'31'06"  W.  long, 
east  and  south  to  28''26'  N.  lat. 
(extension  of  the  Pasco/Hernando 
County,  FL,  boundary),  no  perso.i  may 
harvest  wild  live  rock  by  chipping  and 
no  person  may  possess  in  that  area  wild 
live  rock  taken  by  chipping. 

(2)  In  the  Gulf  of  Mexico  EEZ  from 
28''26'  N.  lat.  to  25"^0.4'  N.  lat..  wild 
live  rod;  may  be  harvested  only  by 
hand,  without  tools,  or  by  chipping  with 
a  nonpower-assisted.  hand-held 
hammer  and  chisel,  and  no  f)erson  may 
pos.se.ss  in  that  area  wild  li\'e  rock  taken 
otherwise, 

(c)  Han'est  and  possession  limits. 
Through  December  31.  1996.  a  daily 
vessel  limit  of  twenty-five  5-gallon  (19- 
L)  buckets,  or  volume  equivalent  (16.88 
ft3  (478.0  D).  applies  to  the  harvest  or 
possession  of  wild  live  rock  in  or  from 
the  Gulf  of  Mexico  EEZ  from  87°31'06  " 
W.  long,  east  and  south  to  25''20.4'  N. 
lat.,  regardless  of  the  number  or 
duration  of  trips.  Commencing  January 
1. 1997.  the  daily  vessel  limit  is  zero, 

§  638.27    Aquacultured  live  rock. 

(a)  Aquacultured  live  rock  may  be 
harvested  from  the  Gulf  of  Mexico  EEZ 
only  under  a  permit  issued  pursuant  to 
§638.4.  A  person  har\'esting 
aquacultured  live  rock  is  exempt  from 
the  prohibition  on  taking  prohibited 
coral  for  such  prohibited  coral  as 
attaches  to  aquacultured  live  rock, 

(b)  The  following  restrictions  apply  to 
individual  aquaculture  activities: 

(1)  No  aquaculture  site  may  exceed  1 
acre  (0.4  ha)  in  size, 

(2)  Material  deposited  on  the 
aquaculture  site  must  be  geologically  or 
otherwise  distinguishable  from  the 
naturally  occurring  substrate  or  be 
indelibly  marked  or  tagged;  may  not  be 
placed  over  naturally  occurring  reef 
outcrops,  limestone  ledges,  coral  reefs, 
or  vegetated  areas;  must  be  free  of 
contaminants;  and  must  be  nontoxic. 

(3)  A  minimum  setback  of  at  least  50 
ft  (15.2  m)  must  be  maintained  from 
natural  vegetated  or  hard  bottom 
habitats, 

(c)  Mechanically  dredging  or  drilling, 
or  otherwise  disturbing,  aquacultured 
live  rock  is  prohibited,  and 
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aquacultured  live  rock  may  be  harvested 
only  by  hand. 

(d)  Not  less  than  24  hours  prior  to 
harvest  of  aquacultured  live  rock,  the 
owner  or  operator  of  the  harvesting 
vessel  must  provide  the  following 
information  to  the  NMFS  Law 
Enforcement  Office.  Southeast  Area.  St. 
Petersburg.  FL,  telephone  (813)  570- 
5344: 

(1)  Permit  number  of  site  to  be 
harvested  and  date  of  harvest. 

(2)  Name  and  official  number  of  the 
vessel  to  be  used  in  harvesting. 

(3)  Date.  port,  and  facility  at  whi(  h 
aquacultured  live  rock  will  be  landed. 

(e)  Live  rock  on  a  site  may  be 
harvested  only  by  the  person,  or  his  or 
her  employee,  contractor,  or  agent,  who 
has  been  issued  the  aquacultured  live 
rock  permit  for  the  site. 

§  638.28    Specifically  authorized  activities. 

The  Regional  Dire<;tor  may  authonzp, 
for  the  acquisition  of  information  and 
data,  activities  otherwise  prohibited  by 
the  regulations  in  this  part. 

|FR  CKx   94-23900  Filed  »-22-94;  3:50  pm| 
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50  CFR  Parts  638,  642.  and  659 
P.O.  M1994A] 

South  Atlantic  Fishery  Management 
Council;  Intent  to  Prepare 
Supplemental  Environmental  Impact 
Statements 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Intent  to  prepare  supplemental 

environmental  impaci  statements 

(SEISs);  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
South  Atlantic  Fishery  Management 
Council  (Council)  intends  to  prepare 
SEISs  to  assess  potential  effecis  on  the 
human  environment  from  management 
changes  for  coral,  rock  shrimp,  and  king 
and  Spanish  mackerel. 

The  Council  intends  to  determine  the 
scope  of  issues  to  be  addressed  in  the 
SEISs  and  to  identify  the  significant 
issues  related  to  the  management  of 
these  species.  The  public  may 
participate  in  this  process  by  submitting 
written  comments. 

DATES:  Written  comments  on  tbe  scope 
of  the  SEISs  must  be  submitted  by 
October  28.  1994. 

ADDRESSES:  Scoping  comments  and 
requests  for  additional  information 


should  be  sent  to  Robert  K.  Mahood. 
Executive  Director.  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306,  Charleston. 
SC  29407^699  (FAX:  803-769-4520). 

FOR  FURTHER  INFORMATION  CONTACT: 

Carrie  Knight,  Public  Information 
Officer,  803-571-1366. 

SUPPLEMENTARY  INFORMATION:  An 
announcement  of  a  public  meeting, 
public  hearings,  and  a  public  scoping 
meeting  was  published  in  the  Federal 
Register  on  September  8.  1994  (59  FR 
46387)  to  solicit  comments  on  coral- 
related  issues,  developing  regulations 
for  the  rock  shrimp  fishery,  and  a 
scoping  meeting  on  controlled  access 
options  for  Atlantic  group  Spanish 
mackerel  and  proposed  Amendment  8 
to  the  Fishery  Management  Plan  for 
Coastal  Migratory  Pelagic  Resources  of 
the  Gulf  of  Mexico  and  South  Atlantic. 
This  document  serves  as  an  addendum 
to  that  announcement. 

Authority:  16  U  S.C.  1801  et  seq. 
Dated:  September  22. 1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Consen'ation  and  Management.  National 
Marine  Fisheries  Service. 
(PR  LKk.  94-24010  Filed  9-27-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
ruUngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMEKfT  OF  AGRICULTURE 

Forms  Unoer  Review  by  Office  of 
Management  and  Budget 

.September  23.  1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35]  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  i^visions.  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  the  information 
collection;  (3)  Form  numberfs).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses:  (7) 
An  estimate  of  the  total  number  of  houi^ 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agenc>' 
person  named  at  the  end  of  each  entr)'. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
IJSDA.  OIRM.  Room  404-VV  Admin. 
Bldg..  Wa'-.hington.  DC  20250.  (202) 
690-2118. 

Revision 

•  Food  and  Nutrition  Servic-e 
Food  Stamp  Program  Application  to 

Act«pt  and  Redeem  Food  Stamps — 
FSP  Regulations  Part  278— 
(Addendum) 

FNS-252  and  FNS  252A 

On  occasion 

Businesses  or  other  for-profit;  Non- 
profit institutions:  Small  businesses 
or  organizations;  78.823  responses; 
32.546  hours 

Preston  Mears  (703)  30.5-2419 

•  Animal  and  Plant  Health  Inspection 
Service 


Request  for  Reimbursable  CK-ertime 
Services 

APHIS  Form  192 

On  occasion 

Individuals  or  households;  Businesses 
or  other  for-profit; 

Federal  agencies  or  emplo\'ees;  Non- 
profit institutions;  Small  businesses 
or  organizations;  3,000  responses;  750 
hours 

Donna  Ford  (301)  436-5752 

•  Agricultural  Marketing  Sen'ice 
Tomatoes  Grown  in  Florida,  Marketing 

Order  No.  966— (Addendum) 
Recordkeeping;  On  occasion;  Weekly; 

Monthly;  Annually;  Daily 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

12,711  responses;  1064  hours 
Shoshana  Avri.shon  (202)  720-3610 

New  Collection — (Expedited  Approval 
Requested) 

•  Agricultural  Marketing  Service 
Exporter  Customer  Information  Sur\'ey 
One-time  survey 

Small  businesses  or  organizations;  3,750 

responses;  563  hours 
Robert  Neenan  (202)  690-0334 
Larry  K.  RobersoiL. 

Deputy  Departmental  Cleamnce  Officer. 
(FK  Dor.  94-23978  Filed  9-27-94;  8:45  am) 
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Agricultural  Marketing  Service 
[TMD-94-00-3] 

Meetmg  ot  the  National  Organic 
Standanis  Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  .'Jotice. 

SUMMARY:  In  accordance  with  the 
Federal  Advi.sory  Committee  Act,  as 
amended,  the  Agricultural  Marketing 
Service  (AMS)  announces  a  forthcoming 
nieetijig  of  the  National  Organic 
Standards  Board  (NOSB). 
DATES  AND  TIMES:  October  1 1 .  1994 
through  October  14. 1994  from  8  a.m.  to 
5  p.m.,  for  the  NOSB. 
PLACE:  Red  Lion  Hotel,  1  Red  Lion 
Drive.  Rohnert  Park.  California  94928 
(Sonoma  Coimtv).  Phone  (707)  584- 
5466.  All  meetings  of  the  NOSB  for  the 
week  will  be  held  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harold  S.  Ricker.  Staff  Director,  NOSB, 
Room  4006  South  Building.  U.S. 


Department  of  Agriculture,  AMS. 
Transportation  and  Marketing  Division. 
P.O.  Box  96456.  Washington.  DC. 
20090-6456.  Phone  (202) 720-2704. 
SUPPLEMENTARY  INFORMATION:  Section 
2119  (7  U.S.C.  6518)  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (FACT  Act),  as  amended  (7 
U.S.C.  Section  6501  et  seq.).  requires 
establishment  of  a  NOSB.  The  purpose 
of  the  NOSB  is  to  assist  in  the 
development  of  standards  for  substances 
to  be  used  in  organic  production  and  to 
advise  the  Secretary  of  Agriculture  on 
anv  other  aspects  of  the  implementation 
of  title  XXI  of  the  FACT  Act.  The  NOSB 
met  for  the  first  time  in  Washington. 
DC.,  in  March  1992  and  currently  has 
five  committees  to  work  on  various 
aspects  of  the  program.  The  committees 
are:  Crops  Standards;  Processing, 
Labelling  and  Packaging:  Livestock 
Standards;  Accreditation;  and 
International  Issues.  At  its  last  meeting, 
the  NOSB  approved  a  number  of 
recommendations  for  submission  to  the 
Secretary  regarding  the  implementation 
of  the  national  organic  program. 
PURPOSE  AND  agenda:  The  main  focus  of 
this  meeting  is  to  discuss  certain 
substances  that  should  be  considered  for 
recommendation  for  inclusion  on  the 
National  List  as  allowed  synthetic 
substances  and  certain  substances  that 
should  be  considered  for 
recommendation  on  the  National  List  as 
prohibited  natural  substances  in  regard 
to  the  organic  production  and 
processing  of  organic  foods.  The  main 
emphasis  will  be  on  the  review  of 
botanical  materials  that  the  .Act 
indicates  should  be  reviewed. 

Additional  topics  to  be  covered  in  the 
full  NOSB  meeting  include  mushroom 
and  greenhouse  standards,  good 
manufacturing  practices  for  organic 
proces.sors  and  handlers,  and  li\-estock 
healthcare  issues. 

A  final  agenda  will  be  available  on 
September  12,  1994.  Persons  requesting 
copies  should  contact  Ms.  Faith  Ashton 
at  thf  alxjve  address  or  phone  number. 
TYPE  OF  MEETING:  All  meetings  will  be 
open  to  the  public.  Individuals  and 
organizations  wishing  to  provide 
written  comments  on  these  i.ssues  or  to 
comment  orally  on  any  organic  issues 
should  send  the  request  to  Dr.  Harold  S. 
Ricker  at  the  above  address  or  FAX  it  to 
(202)  690-0338  by  September  30.  1994. 
in  order  to  be  scheduled.  The  NOSB  has 
scheduled  time  for  public  input  on 
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Tuesday.  October  11.  1994.  beginning  at 
1  p.m.  and  continuing  until  5;30  p.m. 
Wnile  people  may  sign  up  to  speak  at 
the  door,  advance  scheduling  as.sures  an 
opportunity  in  the  time  allowed  and 
helps  the  NOSB  plan  its  activities.  Each 
individual  or  organization  will  be 
allocated  10  minutes  for  presenting 
orally  the  key  issues  of  concern,  and 
should  provide  copies  of  written 
material  elaborating  on  those  issues  for 
the  committees. 

Dated:  September  22.  19q-» 
Lon  Hatamiya. 
Admini!>trator. 

IFR  CKx    94-23923  Filed  9-27-94.  8  45  ami 
WLUNO  COM  )4ie-«l-» 


Soil  Conservation  Service 

Upper  French  Broad  River  Watershed, 
Transylvania  County.  North  Carolina 

AQENCY:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  Finding  of  No 

Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Qualify  Regulations  (40 
CFR  Part  1500);  and  tlie  Soil 
Conservation  Service  Regulations  (7 
CFR  Part  650);  the  Soil  Conservation 
Service.  US  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Upper  French  Broad  River 
Watershed,  Transylvania  County,  North 
Carolina 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Gallo.  State  Conservationist. 
Soil  Conservation  Service.  4405  Bland 
Road.  Suite  205.  Raleigh.  North 
Carolina.  27609.  telephone  (919)  790- 
2888. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Richard  A.  Gallo,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  proie<:t. 

The  project  purpose  is  flood  damage 
reduction.  The  planned  works  of 
improvement  include  various 
nonstructural  measures  including 
floodproofing.  elevations,  floodwalls, 
and  acquisition. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 


Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Richard  A.  Gallo. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  af^er  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  State 
and  local  officials  ) 
Richard  A.  Gallo. 
State  Consen'ationist. 
IFR  DtK  94-23926  Filed  9-27-94;  845  am) 
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ARMS  CONTROL  AND  DISARMAMENT 
AGENCY 

Announcement  of  the  Hubert  H. 
Humphrey  Fellowship  Competition  for 
the  1995-96  School  Year 

The  United  States  Arms  Control  and 
Disarmament  Agency  will  conduct  a 
competition  in  1995  for  one-year  Hubert 
H.  Humphrey  Fellowships  in  support  of 
unclassified  doctoral  dissertation 
research  in  arms  control, 
nonproliferation  and  disarmament 
studies.  Law  candidates  for  the  Juris 
Doctor  or  any  higher  degree  are  also 
eligible  if  they  are  writing  a  substantial 
paper  In  partial  fulfillment  of  degree 
requirements.  The  fellowship  stipends 
for  the  Ph.D.  candidates  will  be  $5,000 
plus  applicable  tuition  and  fees  up  to  a 
maximum  of  $3,400.  Stipends  and 
tuition  for  law  candidates  will  be 
prorated  according  to  the  credits  given 
for  the  research  paper.  Fellows  must  be 
citizens  of  the  United  States  and  degree 
candidates  at  a  U.S.  college  or 
university.  The  application  deadline  for 
the  awards  in  March  15,  1995. 
Candidates  are  asked  to  submit  an 
application,  a  five-page  thesis  abstract 
with  bibliography,  three  letters  of 
reference,  transcripts  of  all  graduate 
course  work,  and  proof  of  the 
acceptance  of  dissertation  proposal. 
Awards  will  be  for  a  twelve  month 
period  beginning  in  September  1995  or 
January  1996.  For  information  and 
application  materials  please  write: 
Hubert  H.  Humphrey  Doctoral 
Fellowship  Program,  Office  of 
Operations  Analysis  and  Information 
Management,  U.S.  Arms  Control  and 


Disarmament  Agency,  320  21st  Street, 
NW.,  Washington,  DC  20451  or  call  on 
(703) 302-7714. 

Dated:  September  16, 1994. 
Alfred  Lieberman, 

Chief  of  Operations  Analysis  and  Information 
Management. 

IFR  Doc  94-23977  Filed  9-27-94;  8:45  am) 
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Announcement  of  the  William  C.  Foster 
Fellows  Visiting  Scholars  Program  for 
the  1995-96  School  Year 

The  U.S.  Arms  Control  and 
Disarmament  Agency  (ACDA)  will 
conduct  a  competition  for  selection  of 
visiting  scholars  to  participate  in 
ACDAs  activities  during  the  1995-96 
academic  year. 

Section  28  of  the  Arms  Control  and 
Disarmament  Act  (22  U.S.C.  2568) 
provides  that  "A  program  for  visiting 
scholars  in  the  field  of  arms  control, 
nonproliferation,  and  disarmament  shall 
be  established  by  the  Director  in  order 
to  obtain  the  services  of  scholars  from 
the  faculties  of  recognized  institutions 
of  higher  learning."  The  law  states  that 
"The  purpose  of  the  program  will  be  to 
give  specialists  in  the  physical  sciences 
and  other  disciplines  relevant  to  the 
Agency's  activities  an  opportunity  for 
active  participation  in  the  arms  control, 
nonproliferation,  and  disarmament 
activities  of  the  Agency  and  to  gain  for 
the  Agency  the  perspective  and 
expertise  such  persons  can  offer  *  *  * 
Fellows  shall  be  chosen  by  a  board 
consisting  of  the  Director,  who  shall  be 
the  chairperson,  and  all  former  Directors 
of  the  Agency."  Scholars  are  known  as 
William  C.  Foster  Fellows,  in  honor  of 
the  first  Director  of  ACDA,  William  C. 
Foster,  who  served  from  the  inception  of 
ACDA  in  1961  until  1969. 

ACDA  began  this  program  by 
competitively  selecting  six  visiting 
scholars  for  the  1984-85  academic  year. 
The  competition  has  continued  each 
subsequent  academic  year  until  the 
present.  One-year  assignments  will 
begin  at  a  mutually  agreeable  time  after 
successful  completion  of  all 
employment  requirements. 

Positions  are  available  in  the  Bureau 
of  Strategic  and  Eurasian  Affairs  (SEA), 
the  Bureau  of  Multilateral  Affairs  (MA), 
the  Bureau  of  Intelligence,  Verification 
and  Information  Support  (IVl),  and  the 
Bureau  of  Nonproliferation  Policy  and 
Regional  Arms  Control  (NP).  A  brochure 
is  available  describing  these  positions  in 
detail.  Evaluation  of  applicants  for 
appointments  to  these  positions  will 
focus  upon  the  scholar's  potential  for 
providing  expertise  or  performing 
ser\ices  needed  bv  ACDA,  rather  than 


on  the  scholar's  previously  displayed 
interest  in  arms  control.  While  pursuit 
of  the  scholar's  own  line  of  research 
may  sometimes  be  possible,  support  of 
such  activity  is  not  the  purpose  of  the 
program. 

Visiting  scholars  will  be  detailed  to 
ACDA  by  their  universities;  the 
universities  will  be  compensated  for  the 
scholar's  salary  and  benefits  in 
accordance  with  the  Intergovernmental 
Personnel  Act  and  within  Agency 
limitations.  Visiting  scholars  will  also 
receive  reimbursement  for  travel  to  and 
from  the  Washington,  DC  area  for  their 
one-year  assignment  and  either  a  per 
diem  allowance  during  the  one-year 
assignment  or  relocation  costs. 

Visiting  scholars  must  be  citizens  of 
the  United  States,  on  the  faculty  of  a 
recognized  institution  of  higher 
learning,  emd  tenured  or  on  a  tenure 
track  or  equivalent;  they  also  must  have 
served  as  a  permanent  career  employee 
of  the  institution  for  at  least  ninety  days 
before  selection  for  the  program.  ACDA 
is  an  equal  opportunity  employer. 
Selections  will  be  made  without  regard 
to  race,  color,  religion,  sex,  national 
origin,  age,  or  physical  handicap  that 
does  not  interfere  with  performance  of 
duties.  Prior  to  appointment  applicants 
will  be  subject  to  a  full-field  background 
security  investigation  for  a  Top  Secret 
security  clearance,  as  required  by 
Section  45  of  the  Arms  Control  and 
Disarmament  Act.  Visiting  scholars  will 
also  be  subject  to  applicable  Federal 
conflict  of  interest  laws  and  standards  of 
conduct. 

To  apply,  candidates  are  asked  to 
submit  a  letter  outlining  their  interests 
and  qualifications,  a  curriculum  vitae, 
copies  of  two  publications,  and 
additional  supporting  material  such  as 
letters  of  reference.  The  application 
deadline  for  assignments  for  the  1995- 
1996  academic  year  is  Januar}'  31. 1995. 
subject  to  extension  at  ACDAs 
discretion.  ACDA  expects  to  announce 
tentative  selections  in  the  spring  of 
1995. 

To  request  an  information  brochure, 
please  write  to:  Visiting  Scholars 
Program.  Office  of  Operations  Analysis 
and  Information  Management,  Room 
5726,  U.S.  Arms  Control  and 
Disarmament  Agency.  320  21.st  Street, 
NW.  Washington,  DC  20451  or  call  on 
(703) 302-7714. 

Dated:  September  16, 1994. 

.\lfred  Lieberman. 

Chief  of  Operations  Analysis  and  Information 
Management. 

(PR  Doc.  94-23976  Filed  9-27-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

intefnationai  Trade  Administration, 
Commerce 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  for  an 
amendment  to  an  Export  Trade 
Certificate  of  Review,  Application  No. 
89-3A005. 

SUMMARY:  The  Department  of  Commerce 
has  received  an  application  to  amend  an 
Export  Trade  Certificate  of  Review.  This 
notice  summarizes  the  amendment  and 
requests  comments  relevant  to  whether 
the  amended  Certificate  should  be 
issued. 

FOR  FURTHER  INFORMATION  CONTACT:  W. 
DawT)  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202-482-5131. 
This  is  not  a  'nil-free  nimiber. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 

Request  for  Public  Comments 

Interested  parties  may  submit  written 
comments  relevant  to  determining 
whether  the  Certificate  should  be 
amended.  An  original  and  five  (5) 
copies  should  be  submitted  not  later 
than  30  days  after  the  date  of  this  notice 
to:  Office  of  Export  Trading  Company 
Affairs,  International  Trade 
Administration,  Department  of 
Commerce,  Room  IBOOH,  Washington. 
D.C.  20230.  Information  submitted  by 
any  person  is  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552).  Comments  should  refer 
to  this  application  as  "E.xport  Trade 
Certificate  of  Review,  application 
number  89-3.^005." 

Summary  of  the  Application 

The  original  Certificate  of  Review  was 
issued  on  May  26.  1989  (54  FR  24928. 
June  12. 1989).  An  amendment  to  the 
Certificate  (89-A0005)  was  issued  on 
October  20. 1989  (54  FR  43982.  October 


30,  1989).  This  application  seeks  to 
amend  Certificate  of  Review  89-A0005.) 

Applicant:  CherreX  Corporation 
("CherreX"),  2220  University  Park 
Drive,  Okemos,  Michigan  48864. 
Contact:  C.  Richard  Johnston,  Managing 
Director,  Cherry  Marketing  Institute, 
2220  University  Park  Drive,  Suite  200. 
Okemos,  Michigan  48864,  Telephone: 
(517) 347-0010. 

Application  No.:  89-3 A005. 

Date  Deemed  Submitted:  September 
16, 1994. 

Proposed  Amendment:  CherreX  seeks 
to  amend  its  Certificate  to: 

1.  Add  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
C.F.R.  325.2(1)):  Peterson  Farms,  Inc.. 
Shelby,  Michigan;  and  Seaquist 
Orchards,  Inc.,  Sister  Bay,  Wisconsin. 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Bumette  Foods,  Inc.;  Buskirk 
Processing,  Inc.;  DeRuiter  Farms; 
Smeltzer  Orchard  Co.;  Stanek  &  Sons. 
Inc.;  Utah  Finer  Fruits;  Ludington  Fruit 
Exchange,  Inc.;  and  Larson-Seaquist 
Processing.  Inc. 

3.  Add  the  following  product:  sweet 
cherries.  Members  market  sweet 
cherries  in  the  following  forms:  fresh, 
canned,  IQF  (individually  quick  frozen 
and  stored  in  freezer),  and  other 
(includes  jams,  jellies  and  specialty 
products.) 

Dated:  September  22.  1994. 
W.  DaM-n  Busby. 

Director.  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc  94-23897  Filed  9-27-94:  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

Prospective  Grant  of  Exclusive  Patent 
License 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  Prospective  Grant  of 
Exclusive  Patent  License. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  use  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ( "NIST"). 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  a  field  of  use 
e.xclusive  license  in  the  United  States  to 
practice  the  inventions  embodied  in 
U.S.  Patent  5,221,825,  titled,  "Sensing 
of  Gas-Metal-Arc  Welding  Process 
Characteristics  For  Welding  Process 
Control"  and  U.S.  Patent  Application 
08/065.393.  titled.  "Arc  Length  And 
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Droplet  Detachment  Sensor  System  For 
Gas  Metal  Arc  Welding"  to  Morrow 
Tech  Industries.  Inc.,  having  a  place  of 
business  in  Northglenn.  Colorado.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E.  Mattson.  National  Institute  of 
Standards  and  Technology.  Technology 
Developn)ent  and  Small  Business 
Program.  Building  221.  room  B-256, 
Gaithersburg.  MD  20899. 

SUPPLEMENTARY  INFOmiATION:  The 
prospective  exclusive  licen.<e  will  be 
royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404  7  The  prospetlive 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice.  NIST  receives  written 
evidencH  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  5.221,825  and  US.  Patent 
Application  08/065,393  relate  to 
methods  of  sensing  gas-metal-arc 
welding  process  characteristics  and 
correcting  flaws  indicated  by  the 
detected  process  characteristics. 

NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  CRADA  may  be 
conducted  by  NIST  without  any 
additional  charge  to  any  party  that 
licenses  the  patent.  NIST  may  grant  the 
licensee  an  option  to  negotiate  fur 
royalty-free  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADA  as  well  as  an  option  to 
negotiate  for  exclusive  royalty-bearing 
licenses  for  NIST  employee  inventions 
which  arise  from  the  CRADA. 

The  availability  of  U.S.  Patent 
5,221.825  was  published  in  the  Federal 
Register.  Vol.  59,  No.  132  (July  12. 
1994).  The  availability  of  U.S.  Patent 
Application  08/065.393  was  published 
in  the  Federal  Register,  Vol  59,  No.  75 
(April  19.  1994).  A  copy  of  the  patent 
and  patent  application  may  be  obtained 
from  NIST  at  the  foregoing  address. 

Dated;  Scptemter  22.  1994. 
Samuel  Kraiaer, 
Assmlatp  Director. 
IFK  Doc  94-24008  Filed  »-27-94.  845  am) 

BIIUMO  COM  16I»-I3-M 


Prospective  Grant  of  Eiclusive  Patent 
License 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 


ACTION:  Notice  of  Prospective  Grant  of 
Exclusive  Patent  License. 

SUMMARY:  This  is  a  notice  in  accordance 
with  35  use  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institute 
of  Standards  and  Technology  ("NIST"), 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  a  field  of  use 
exclusive  license  in  the  United  States  to 
practice  the  invention  embodied  in  U.S. 
Patent  5,307,680.  titled,  "Method  and 
Apparatus  For  Visualization  Of  Internal 
Stresses  In  Solid  Non-Transparent 
Materials  By  Elastoacoustic  Technique" 
to  ND  Resources.  Inc..  having  a  place  of 
business  in  Cincinnati,  Ohio.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  Stales  of 
America. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  E  Mattson,  National  Institute  of 
Standards  and  Technology.  Technology 
Development  and  Small  Business 
Program,  Building  221.  Room  B-256. 
Gaithersburg,  MD  20899. 

SUPPLEMENTARY  INFORMATION:  The 

prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR.  404.7  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 
published  Notice.  NIST  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

U.S.  Patent  5.307,680  relates  to  a 
process  for  the  detection  and  mapping 
of  internal  stresses  in  the  interior  of 
bulk  materials  by  scanning  acoustic 
technique. 

NIST  may  enter  into  a  Cooperative 
Research  and  Development  Agreement 
("CRADA")  to  perform  further  research 
on  the  invention  for  purposes  of 
commercialization.  The  CRADA  may  be 
conducted  by  NIST  without  any 
additional  charge  to  any  party  that 
licenses  the  patent.  NIST  may  grant  the 
licensee  an  option  to  negotiate  for 
royalty-free  exclusive  licenses  to  any 
jointly  owned  inventions  which  arise 
from  the  CRADA  as  well  as  an  option  to 
negotiate  for  exclusive  royalty-bearing 
licenses  for  NIST  employee  inventions 
which  arise  from  the  CRADA. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register.  Vol.  58.  No.  49  (March  16, 
1993)  A  ropy  of  the  patent  may  be 
obtained  from  NIST  at  the  foregoing 
address. 


Dated:  September  22,  1994. 
Samuel  Kramer, 
Associate  Director. 
IFR  Doc.  94-24007  Filed  9-27-94;  8;45  ami 

BILUNG  COOC  3S1(V-i:Mi« 


DEPARTMENT  OF  DEFENSE 

Public  Information  Coilection 
Requirement  Submitted  to  0MB  for 

Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  44  U.S.C. 
Chapter  35). 

Title:  Evaluation  of  the  DoD  Student 
Testing  Program. 

Type  o//?equest.  Expedited 
processing — approval  date  requested 
30  days  after  publication  in  the 
Federal  Register. 

Number  of  Respondents:  1,828. 

Responses  per  Respondent:  1.62. 

Annual  Responses:  2,968. 

i4veroge  Rurden  per  Response:  .27 
hours. 

Annual  Rurden  Hours;  815.1. 

Needs  and  Uses:  Data  will  be  collected 
from  high  school  students  and 
guidance  staff  to  permit  an  evaluation 
of  the  DoD  Student  Testing  Program 
(also  known  as  Career  Exploration 
Program)  and  recommendations  for 
improvements.  About  1,000,000 
students  participate  in  this  program 
each  year.  Additionally,  expert 
counselors  will  review  the  program 
and  input  will  be  solicited  from  other 
involved  stakeholders. 

Affected  Public:  Individuals  or 
households;  State  or  local 
Governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMR  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce.  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway. 
Suite  1204.  Arlington.  Virginia 
22202-4302. 


Dated:  September  21. 1994. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-23907  Filed  9-27-94;  8:45  am) 
BILUNO  CODE  S000-04-M 


Office  of  the  Secretary 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463.  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  closed  meeting  of 
the  Department  of  Defense  Wage 
Committee  will  be  held  on  October  4. 
1994:  October  11,  1994;  October  18, 
1994;  and  October  25,  1994,  at  10:00 
a.m.  in  Room  800,  Hoffman  Building  #1, 
Alexandria,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close  the 
meeting  to  the  public  because  the 
matters  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense      • 
Pentagon,  Washington,  EX:  20301-4000. 

Dated:  September  21,  1994. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  94-23906  Filed  9-27-94;  8:45  am) 

BtLUMO  CODE  5000-04-M 


Department  of  the  Air  Force 

Air  Force  Academy  Board  of  Visitors; 

Meeting 

Pursuant  to  Section  9355,  Title  10, 
United  States  Code,  the  Air  Force 
Academy  Board  of  Visitors  will  meet  at 
the  U.S.  Air  Force  Academy,  Colorado, 
10-12  November  1994.  The  purpose  of 
the  meeting  is  to  consider  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs, 
academic  methods,  and  other  matters 
relating  to  the  Academy. 

A  portion  of  the  meeting  will  be  open 
to  the  public  on  the  morning  of 


November  11, 1994.  Other  portions  of 
the  meeting  will  be  closed  to  the  public 
to  discuss  matters  listed  in  subsections 
(2),  (4),  and  (6)  of  section  552b(c),  Title 
5,  United  States  Code.  These  closed 
sessions  will  include  attendance  at 
cadet  training  programs  and  discussions 
with  cadets,  military  staff,  and  faculty 
officers  involving  personal  information 
and  opinion,  the  disclosure  of  which 
would  result  in  a  clearly  unwarranted 
invasion  of  personal  privacy.  Closed 
sessions  will  also  include  executive 
sessions  involving  discussions  of 
personal  information,  including 
financial  information,  and  information 
relating  solely  to  internal  personnel 
rules  and  practices  of  the  Board  of 
Visitors  and  the  Academy.  Meeting 
sessions  will  be  held  in  various  facilities 
throughout  the  cadet  area. 

For  further  information,  contact  Ms.  Donna 
Stauss,  Policy,  Plans,  &  f*rograms,  HQ 
USAFA/XPP.  2304  Cadet  Drive.  USAF 
Academy.  CO  80840-5002,  at  (719)  472- 
3933. 

Patsy  I.  Conner, 

A  ir  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-23927  Filed  9-27-94;  8:45  amj 

BILLING  CODE  3910-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  EF94-1 01 1-000,  et  a!.] 

Alaska  Power  Administration,  et  a!.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  21. 1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Alaska  Power  Administration 

IDockel  No.  EF94-101 1-000) 

Take  notice  that  on  September  16. 
1994,  the  Deputy  Secretary  of  the 
Department  of  Energy,  by  Rate  Order 
No.  APA-12,  confirmed  and  approved 
on  an  interim  basis  effective  October  1. 
1994,  Rate  Schedules  A-Fll,  A-N12, 
and  A-VV3  applicable  to  power  from 
and  wheeling  by  Alaska  Power 
Administration's  (APA)  Eklutna  Project. 
The  rate  schedules  which  are  being 
adjusted  were  previously  confirmed  and 
approved  by  FERC  on  January  25.  1991. 
for  a  period  of  four  years.  Docket  No. 
EF91-101 1-000. 

Current  rates  in  effect  are  17  mills  per 
kilowatthour  for  firm  energy;  10  mills 
per  kilowatt-hour  for  non-firm  energy; 
and  .3  mills  per  kilowatt-hour  for 
wheeling.  APA  proposes  to  increase  the 
rate  for  firm  energy  to  18.7  mills  per 


kilowatthour,  an  increase  of  10  percent. 
Rates  for  non-firm  energy  and  wheeling 
would  remain  the  same. 

The  Department  requests  the  approval 
of  the  Commission  of  the  adjusted  rates 
for  a  period  not  to  exceed  five  years 
with  the  understanding  that  the  rates 
can  be  adjusted  at  an  earlier  date  if 
needed  to  comply  with  the  cost  recovery 
criteria.  The  rate  schedules  are 
submitted  for  confirmation  and 
approval  of  a  final  basis  pursuant  to 
authority  vested  in  the  Commission  by 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108. 

Comment  date:  October  5. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Electric  and  Gas 
Company 

I  Docket  No.  ER94-1 294-0001 

Take  notice  that  on  August  23. 1994. 
Public  Service  Electric  and  Gas 
Company  tendered  for  filing  a  Notice  of 
Withdrawal  of  its  proposed  Interruptible 
Transmission  Service  Tariff  in  the 
above-referenced  docket. 

Comment  date:  September  30. 1994. 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

3.  Dartmouth  Power  Associates  Limited 
Partnership 

[Docket  No.  ER94-1 64 3-000)  j 

Take  notice  that  on  September  12, 
1994,  Dartmouth  Power  Associates 
Limited  Partnership,  tendered  for  filing, 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207.  proposed 
changes  in  its  FERC  Electric  Service 
Tariff  No.  1  for  sales  to  Commonwealth 
Electric  Company,  whereby  certain 
discontinued  price  indices  referenced 
therein  would  be  replaced  with 
currently  available  indices. 

Copies  of  the  filing  were  sened  upon 
Commonwealth  Electric  Company  and 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  October  5. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Boston  Edison  Company 

{Docket  No.  ER94-1644-0001 

Take  notice  that  on  September  12. 
1994.  Boston  Edison  Company  (Edison) 
tendered  for  filing  for  informational 
purposes  the  1993  true-up  to  actual  for 
the  Substation  509  Agreement  (FPC  Rate 
No.  101)  between  Edison  and  Cambridge 
Electric  Light  Company  (Cambridge). 
This  filing  is  made  pursuant  to  the 
terms  of  the  1987  Settlement  Agreement 
between  Edison.  Cambridge  and  the 
Town  of  Belmont.  Massachusetts  in 
Docket  No.  ER86-468-002. 
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Edison  states  tiial  it  has  s«rved  the 
filing  on  Cambridge,  Belmont  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  October  5. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  New  York  State  Electric  A  Gat 

Corporation 

|Do<;ket  No.  EK94-165S-000I 

Take  notice  that  on  September  16. 
1994.  New  York  State  Electric  4  Gas 
Corporation  (NYSEG)  tendered  for  filing 
proposed  changes  in  its  FERC  Rate 
Schedules  for  borderline  sales  to 
PennsylvTnia  Electric  Co.. 
Massaciiusetts  Electric  Co..  Niagara 
Mohawk  Power  Corp..  Rochester  Gas  & 
Electric  Co..  Central  Hudson  Gas  4 
Electric  Co..  Orange  4  Rockland 
Utilities.  Inc..  Consolidated  Edison 
Company  of  New  York.  Inc..  and 
Connecticut  Light  4  Power  Co..  (Rate 
Schedule  FERC  Nos  20.  27,  28.  30.  32. 
33,  35  and  105.  respectively).  NYSEG  is 
filing  the  information  pursuant  to 
Section  35.13  of  the  Commission's  Rules 
of  practices  and  Procedure.  18  CFR 
35.13  (1993).  NYSGE  is  requesting  an 
effective  date  of  August  1.  1994,  for  the 
tariff  rate  changes.  Accordingly.  NYSEG 
has  also  requested  a  waiver  of 
Comnussion's  notice  requirements  for 
good  cause  shown. 

NYSEG  has  sent  a  copy  of  this  filing 
to  Central  Hudson  Gas  4  Electric  Corp  ; 
Consolidated  Edison  Company  of  New 
York.  Inc.;  Niagara  Mohnwk  Power 
Corp  :  Orange  4  Rockland  Utilities,  Inc.; 
Rochester  Gas  4  Electric  Corp.:  New 
York  State  Public  Service  Cxjmmission; 
FY>nnsylvania  Electric  Co.;  Pennsylvania 
Public  Utility  Commission; 
Massachusetts  Ele«:tric  Co.; 
Massachusetts  Dept  of  Public  Utilities: 
Connecticut  Light  4  Power  Co.;  and  the 
Connecticut  Dept.  of  Public  Utility 
Control. 

Comment  date:  October  5.  1994.  in 
a(  c  ordance  with  Standard  Paragraph  E 
at  the  pnd  of  this  noti<o. 

6.  Montana-Dakota  Utilities  C>>.,  a 
Division  of  MDU  Resources  Group.  Inc. 

|D.Kk«t  No  ER«4-lh54-000| 

Take  notice  that  on  Septemlier  14. 
1994,  Montana-Dakota  Utilities  Co.,  a 
division  of  MDU  Resourt:es  Group.  Inc. 
(Montana-Dakota)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Part  35  of  the 
Commission's  regulations.  Supplement 
No  1  to  Joint  Transmission  Facility 
Agreement  between  Montana-Dakota 
and  Mid- Yellowstone  Electric 
Cooperative.  Inc.  (Mid  Yellowstone). 

Montana-Dakota  asserts  that  the  filing 
has  been  served  on  Mid-Yellowstone 


and  on  interested  state  regulatory 
commissions. 

Comment  date:  October  5, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Boston  Edison  Company 
IDocket  No  ER94-1656-000I 

Take  notice  that  on  September  15. 
1994,  Boston  Edison  (Company  (Edison) 
filed  a  letter  agreement  between  itself 
and  thirteen  Massachusetts  municipal 
electric  systems  further  extending  the 
deadline  for  the  Municipals'  submission 
of  objections  to  Edison's  1992  bills  for 
services  rendered  under  each  municipal 
system's  Pilgrim  power  purf  hase 
contract  in  1992.  On  September  2. 1994. 
Boston  Edison  filed  a  letter  agreement  in 
Docket  No.  ER94-1619-000  extending 
that  deadline  from  September  7.  1994. 
until  September  19. 1994.  The  new 
letter  agreement  extends  that  deadline 
from  September  19,  1994.  until 
September  27.  1994.  The  letter 
agreement  makes  no  other  changes  to 
the  rates,  terms  and  conditions  of  the 
affected  Pilgrim  contracts. 

Edison  states  that  it  has  served  copies 
of  this  filing  upon  each  of  the  affected 
customers  and  upon  the  three  other 
Pilgrim  power  purchasers:  Reading 
Municipal  Light  Department.  Montaup 
Electric  Company  and  Commonwealth 
Electric  Company:  as  well  as  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  September  30,  1994, 
in  accordance  with  Standard  Paragraph 
E  at  the  end  of  this  notice. 

8.  Southern  California  Edison  Company 

jDockel  No  ERy4-1657-000| 

Take  notice  that  on  September  16, 
1994.  Southern  California  Edison 
Company  (Edison)  tendered  for  filing 
the  following  power  sale  agreement: 

1994-1999  Power  Sale  Aftreemenl  Between 
Southern  California  Edison  Company  and 
5>arramento  Municipal  Utility  District 

The  Agreement  provides  the  terms 
and  conditions  whereby  Edison  shall 
make  available  and  Sacramento 
Municipal  Utility  District  <;hall  purchase 
Contract  Capacity  ranging  from  50  MW 
to  200  MW.  to  be  made  available  during 
the  term  of  the  Agreement.  During  the 
months  when  Contract  Capacity  is  not 
provided.  SMUD  may  request  Short- 
Term  Capacity  on  an  as-available  basis. 
Edison  is  requesting  waiver  of  the 
Commission's  prior  notice  requirements 
and  an  effective  date  of  October  1.  1994. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 


Comment  date:  October  5.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Maine  Public  Service  Company 

IDocket  No.  ER94-1 562-0001 
Take  notice  that  on  September  1. 

1994,  Maine  Public  Service  Company 

(Maine)  tendered  for  filing  an 

amendment  to  its  August  17,  1994, 

filing  in  the  above-referenced  docket. 
Comment  date:  September  30.  1994. 

in  accordance  with  Standard  Paragraph 

E  at  the  end  of  this  notice. 

10.  Public  Service  Company  of 
Colorado 

IDocket  No.  ER94-1 658-000] 

Take  notice  that  on  September  16, 
1994,  Public  Service  Company  of 
Colorado,  tendered  for  filing 
amendments  to  its  FERC  Electric 
Service  Rate  Schedule.  FERC  No.  47. 
Under  the  proposed  amendments  Public 
Ser\'ice  is  submitting  its  annual 
revisions  to  Exhibits  B  and  D.  which  set 
forth  points  of  delivery  and  levels  of 
power  and  energy  transmitted  by  the 
Western  Area  Power  Administration 
and  Public  Service  Company  of 
Colorado,  respectively.  These 
amendments  will  have  no  impact  on  the 
rates  for  service  under  this  agreement. 

Public  Service  requests  an  effective 
date  of  October  1.  1994,  for  the 
proposed  amendments. 

Copies  of  the  filing  were  served  upon 
the  Western  Area  Power  Administration 
Loveland  Area  Office,  and  state 
jurisdictional  regulators  which  include 
the  Public  Utilities  Commission  of  the 
State  of  Colorado  and  the  Slate  of 
Colorado  Office  of  Consumer  Counsel. 

Comment  date:  October  5.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  West  Penn  Power  Company 

IDocket  No.  EK94- 1659-0001 

Take  notice  that  on  September  16, 
1994,  West  Penn  Power  Company, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff,  First  Revised 
Volume  No.  1  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by 
$2,082,000  based  on  the  twelve-month 
period  ending  December  31.  1995.  The 
proposed  effective  date  for  the  increa.sed 
rates  is  December  1. 1994. 

The  changes  proposed  are  for  the 
purpose  of  recovering  increased  costs 
incurred  by  the  Company,  to  add  new 
conne<:tion  points  and  to  update 
language  in  the  existing  tariff. 

Copies  of  the  filing  were  served  upon 
the  jurisdictional  customers  and  the 
Pennsylvania  Public  Utility 
Commission. 


Comment  date:  October  5, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Atlantic  City  E'ectric  Company 

|D(H:k.;tNo  ERfl4-1660-<)00) 

Take  notit»  that  on  September  16, 
1994,  Atlantic  City  Electric  Company 
(ACE)  teiide-i^d  for  filing  an  Agreement 
for  Short-Term  Energy  "Transactions 
between  ACE  and  New  York  State 
Electric  4  Gas  Corporation.  ACE 
requests  that  the  Agreement  be  ac(X-pted 
to  be<;ome  effective  September  10. 1994. 
Copies  of  the  filing  were  served  on  the 
New  Jersey  Board  of  Regulatory 
Commissioners  and  the  New  York 
Public  Service  Commission. 

Comment  da/e;  October  5.  1994,  in 
accordance  with  Standard  Par?graph  E 
at  the  end  of  this  notice. 

13.  Ohio  Edison  Company 

{Docket  No.  ER94-1661-00()1 

Take  notii»  that  on  September  16, 
1994.  Ohio  Edison  Company  (Ohio 
Edison)  tendered  for  filing: 

(1)  A  Revised  Exhibit  A  to  the 
Agreement,  dated  as  of  June  20,  1968, 
between  Ohio  Power  Company  (Ohio 
Power)  and  Ohio  Edison  (the  Buckeye 
Agreement),  and  Ohio  Power's 
concurrence  to  such  filing; 

(2)  A  construction  agreement  dated 
December  22.  1993.  between  Ohio 
Edison  and  Hancock-Wood  Electric 
Cooperative,  Inc.  (Hancock-Wood); 

(3)  An  04M  Agreement  between  Ohio 
Edison  and  Hancock- Wood,  dated 
August  30.  1994.  and 

(4)  A  request  for  approval  under  Section 
203  for  the  sale  of  distribution 
facilities. 

The  filings  and  request  for  approval 
all  relate  to  the  construction  of  new 
delivery  'acilities  that  Ohio  Edison  will 
use  to  deliver  power  and  energy  under 
the  Buckeye  Agreement.  Ohio  Edison 
requests  an  effiective  date  of  September 
17, 1994,  for  the  filings. 

Comment  date:  October  5,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

K.  Any  person  d»,'siring  to  be  h»jard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  tlie 
Federal  Energy  Regulatory  Commission, 
H2;">  North  Capitol  Street,  N.E., 
WLshington,  D.C.  20426.  in  accordant* 
with  Rules  211  and  214  of  the 
Comniission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  FVotests  will  be 
considered  by  the  Commi.ssion  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Corr.jnission  and  are  available  for  public 
insjvjction. 
LoLs  D.  Ca.«beU, 

[PR  Doc.  94-24018  Fil(?d  9-27-^;  8:45  am) 
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[Prolect  No.  2347-001  WisconsJnJ 

Wisconsin  Power  &  Light  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 

.Sopti;mber21,  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380.  the  Office 
of  Hydropower  Licensing  has  reviewed 
the  application  for  a  subsequent  license 
for  the  existing  Janesville  Central 
Hydroelectric  Project,  located  on  the 
Rock  River  in  Rock  County,  Wisconsin, 
in  the  city  of  Janesville,  and  has 
prepared  a  final  environmental 
assessment  (EA)  for  the  project. 

On  April  25,  1994,  staff  issued  and 
distributed  to  all  parties  a  draft  EA,  and 
requested  th»at  comments  on  the  draft 
EA  be  filed  with  the  Commission  within 
30  days.  Comments  were  filed  by  the 
city  of  Janesville  and  are  addressed  in 
the  final  EA. 

In  the  final  EA,  the  Commission's  staff 
has  analyzed  the  existing  and  potential 
future  envirc.amenta!  impacts  of  the 
project  and  has  concluded  that  approval 
of  the  project,  with  appropriate 
environmental  protective  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  quality  of  the 
human  environment. 

Copies  of  the  find  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  Commissions  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  D.C  20426. 
Lois  D.  Ca.she1l, 
Secrrlan' 

IFR  Dot.  94-23916  Filrd  9-27-94.  8:45  ain| 
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Texas  Eastern  Transmission 
Corporation  and  NorAm  Gas 
Transmission  Corporation,  et  al.; 
Natural  Gas  Certificate  Fifings 

ScptcmlxT  20,  19'J4 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Texas  Eastern  Transmission 
Corporation;  NorAm  Gas  Transmission 
Company 

IDockft  No.  CP94-77»-000| 

Take  notice  that  on  September  14, 
1994,  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  5400 
Westheimer  Court,  Houston,  Texas 
77055-5310.  and  NorAm  Gas 
Transmission  Company  (NGT),  IbOO 
Smith  Street,  Houston,  Texas  77002 
(jointly  referred  to  as  Applicants),  filed 
in  Docket  No.  CP94-778-000  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  tlie  Natural  Gas  Act,  as 
amended,  and  §§  157.7  and  157.18  of 
the  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
thereunder,  for  permission  and  approval 
to  abandon  a  natural  gas  exchange 
ser\ice,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  state  that  they  propose  to 
abandon  an  exchange  service  initiated 
pursuant  to  an  agreement  dated 
November  10.  1975.  Applicants  indicate 
that  the  agreement  was  subsequently 
amended  on  July  12,  1976.  and  on 
March  18, 1980.  Applicants  further 
indicate  that  Texas  Eastern  provides  its 
service  under  its  Rate  Schedule  X-77, 
and  NGT  provides  its  service  under  its 
Rale  Schedule  XE-46.  respectively. 
Applicants  further  state  that  the  service 
was  authorized  in  Texas  Eastern  DorJcet 
No.  CP76-215.  et  al  and  NGT  Docket 
No.  CP76-261,  et  al.,  respectivelv.  It  is 
indicated  that  the  exchange  is  provided 
by  and  between  Applicants  at  various 
points  of  interconnection  in  Shelbv, 
Marion,  and  Harrison  Counties,  Texas- 
Applicants  aver  that  the  purchase 
obligations  under  the  purchase  contrails 
associated  with  such  exchange  sen  ice 
have  been  terminated.  Applicants  state 
that  they  have  agreed  to  the  termination 
of  the  exchange  service  by  letter  dated 
July  15,  1994.  It  is  also  indicated  that  no 
facilities  are  proposed  to  be  abandoned 

Comment  oa/f.  October  11. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Southern  Natural  Gas  Company 
IDiKkct  No.  CP94-785-000I 

Take  notice  that  on  September  16. 
1994  Southern  Natural  Gas  Companv 
(Southern),  Post  Office  Box  2563. 
Birmingham.  Alabama.  35202-25fi3 
filed  in  Da  ket  No.  CP94-785-000  a 
request  pursuant  to  Seclions  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  C^s  Ad 
(18  CFR  157.205  and  157.212)  for 
authorization  to  construct  and  operate  a 
new  point  of  delivery  in  Effingham 
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County.  Georgia,  under  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP82^06-000,  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act.  all  as  more  fully 
set  forth  in  the  request  that  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Southern  proposes  to 
construct  and  operate  certain 
measurement  and  other  appurtenant 
facilities  at  or  near  Mile  Post  95  on  its 
Wrens-Savannah  Lines  in  Effingham 
County.  George  in  order  to  provide 
transportation  ser\  ice  to  Atlanta  Gas 
Light  Company  (Atlanta)  so  that  Atlanta 
may  provide  natural  gas  service  for 
peaking  purposes  to  Savannah  Electric 
and  Povver  Company. 

Southern  estimates  the  cost  of  the 
proposed  facilities  to  be  constructed  by 
Southern  to  be  $1,801,209  and  it  advises 
that  Atlanta  has  agreed  to  reimburse 
Southern  for  the  cost  of  the 
construction. 

Additionally.  Southern  states  that  it 
will  provide  service  to  Atlanta  at  the 
new  deliver  point,  the  AGL-Plant 
Mcintosh,  under  Atlanta's  existing 
Service  Agreements  with  Southern 
pursuant  to  Southern's  Rate  Schedules 
FT  and  IT.  Southern  also  states  that 
Atlanta  does  not  propose  to  add  any 
transportation  demand  to  its  firm 
service  as  a  result  of  the  addition  of  the 
delivery  point.  Southern  further  advises 
that,  because  the  gas  will  be  delivered 
primarily  in  the  summer,  the 
installation  of  the  proposed  facilities 
will  have  no  adverse  effect  on 
Southern's  ability  to  provide  its  peak 
day  or  annual  deliveries. 

Comment  date:  November  4,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Colorado  Inlrr^tate  Gas  Company 
and  .MIGC,  Inc. 

jDotket  No  CP94-78(M)00| 

Take  notice  that  on  September  15. 
1994.  Colorado  Interstate  Gas  Companv 
(  "CIG  ").  Post  Office  Box  1087.  Colorado 
Springs.  Colorado  H0944,  and  MIGC. 
Inc.  ("MIGC").  12200  N.  Pecos  Street. 
Denver.  Colorado  80234.  filed  a  joint 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
an  order  granting  permission  and 
approval  to  abandon  the  transportation 
and  exchange  of  natural  gas.  all  as  more 
fully  set  forth  in  thr  Hon  which 

is  on  file  with  the  d  on  and  open 

to  public  inspection 

ClG  and  MiGC  state  that  they  propose 
to  abandon  the  Gas  Transportation  and 
Ex<  harige  Agreement  ( '."•  nt") 

dated  May  28,  1981.  as  a  :. 

constituting  CIG's  Rate  Schedule  X-48 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  2.  and  MIGC's  Rate  Schedule  TE-1 


of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  These  rate  schedules 
provide  for  the  transportation  and 
exchange  of  natural  gas  supplies  which 
are  remote  from  one  Party's  system,  but 
proximate  to  the  other  Party's  system. 
CIG  and  MIGC  both  have  open  access 
certificates  and  operate  under  Order  No. 
636.  Therefore,  the  certificate  for  the 
above  transportation  and  exchange 
ser\  ice.  previously  authorized  by  the 
Commission  (21  FERC  1 61.203)'.  is  no 
longer  required. 

CIG  and  MIGC  further  state  that  they 
do  not  propose  to  abandon  any  facilities 
as  a  result  of  the  authorization 
requested. 

Comment  date:  October  11. 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.21 1] 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  parly  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  author*y  contained  in  and  subject  to 
the  jurisdi'  '.;ori  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
inter\ene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  noticp 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deem.ed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

jFR  Doc  94-24016  Filed  9-27-94:  8:45  am) 
MLUNO  COOC  (717-01-^ 

[Docket  No.  RP94-402-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

September  22,  1994. 

Take  notice  that  on  September  19, 
1994.  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  November  1.  1994: 

Original  Sheet  No.  98G 
Seventeenth  Revised  Sheet  No.  20A 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  provide  for  the  recovery 
of  certain  transition  costs  associated 
with  upstream  capacity  retainer)  by 
Algonquin.  Specifically.  Algonqum 
seeks  to  recover  Account  No.  858 
stranded  costs  billed  to  Algonquin  by 
Texas  Eastern  Transmission  Corporation 
in  Docket  No.  RP94-378-000. 
Algonquin  requests  that  the 
Commission  waive  Section  154.22  of  the 
Commission's  regulations  to  the  extent 
that  may  be  necessary  to  place  these 
tariff  sheets  into  effect  as  requested. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 


filed  on  or  before  September  29, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter\'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  94-23942  Filed  9-27-94;  8:45  am| 
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[Docket  No.  TC94-2-0001 

Columbia  Gas  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tarift 

.Sepfemljer  22. 1994. 

Take  notice  that  on  September  15, 
1994  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  proposed  tariff  sheets  to 
become  effective  November  1, 1994. 

First  Re\'ised  Sheet  Nos.  657-666 

Columbia  states  that  the  listed  tariff 
sheets  set  forth  the  revised  Index  of 
Entitlements  and  are  filed  pursuant  to 
281.204(b)(2)  of  the  Commission's 
Regulations  and  §  32.1(f)  of  the  General 
Terms  and  Conditions  of  Columbia's 
FERC  Gas  Tariff,  J)econd  Revised 
Volume  No.  1. 

Columbia  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  or  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
September  29, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intenene  in 
accordance  with  the  Commission's 
rules.  Copies  of  Columbia's  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretan,'. 

IFR  Doc.  94-24017  Filed  9-27-94:  8:45  ami 
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[Docket  No.  RPS3-ie7  -OOC,  et  a;.J 

Equitrans,  Inc  ;  (ntcimal  Settlement 
Conference 

September  22, 1994. 

Take  notice  that  an  informal 
conference  will  be  convened  in  this 
proceeding  on  Wednesday,  September 
28,  1994,  at  10:00  a.m.,  for  the  purpose 
of  exploring  the  p>ossible  settlement  of 
the  above-referenced  docket.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  HoUis  [.  Alpert  at  (202)  208- 
0783  or  Arnold  H.  Meltz  at  (202)  208- 
2161. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-23938  Filed  9-27-94:  845  ami 
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[Docket  No.  RP94-1 20-000] 

Koch  Gateway  Pipeline  Co.;  fnformal 
Settlement  Conference 

September  22, 1^4. 

Take  notice  that  Commiss'on  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on 
October  11, 1994,  at  10:00  a.m.  The 
conference  will  be  held  in  a  hearing 
room  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  NE.,  Washington.  DC 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
.385.214, 


For  additional  information,  contact 
Donald  A  Heydt  at  (202)  208-0740  or 
Warren  C.  Wood  at  (202)  20ft-2091 
Lois  0.  Ca.shell. 
Secretary. 
IFR  Doc.  94-23936  Filed  »-27-94;  8:45  ami 
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[Docket  Nos.  RP91 -47-006,  RP91 -47-009, 
TM91-4-16-O02,  TM91 -6-1 6-001,  TM92-2- 
16-002.  TMS2-5-t6-001.  and  TM94-4-16- 
001] 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  Conference 

.September  22. 1994. 

Take  notice  that  a  conference  has 
been  si:heduled  for  Tuesday.  October  4, 
1994  at  10:00  a.m..  pursuant  to  the 
Commission's  July  28.  1994  order  issued 
in  the  above-captioned  dockets, 
addressing  National  Fuel  Gas  Supply 
Corporation's  (National  Fuel) 
compliance  filing  reflecting  a  revised 
allocation  methodology  for  the 
flowthrough  of  its  upstream  pipeline 
supplier  fixed  take-or-pay  charges.  The 
conference  will  be  held  in  Room  3400- 
C  of  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  N.  Capitol 
Street,  N.E.,  Washington,  DC.  20426. 

All  interested  persons  are  permitted 
to  attend. 
Lois  D.  Cashd!. 
Secretory. 
[FR  Doc  94-23940  Filed  9-27-94:  8:45  a«ii| 

BILUMG  CODE  6717-OV-M 


[Docket  No.  RP94-1 05-000  Phase  ft] 

Ozark  Gas  Transmission  System; 
Notice  of  Rescheduled  informal 
Settlement  Conference 

September  22. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convejHsd 
in  the  above-captioned  proceeding  at 
10:00  a.m.  on  October  6, 1994.  at  the 
offices  of  the  Federal  Energ>'  Regulalorv 
Commission,  810  First  Street.  NE, 
Washington,  EXi;.  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenc-ed  dockets.  The  informal 
settlement  conference  scheduled  for 
September  26. 1994.  has  been  cameUed. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.ld2(b).  is  invited  to 
attend.  Persons  wishing  to  betrome  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  lo  the 
Commission's  regulation  (IS  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 


C-^ I     D. 


:..««_    /    \/^1     CO     Nl/. 
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1076.  or  Russell  B.  Mamone  (202)  208- 

0744 

Lois  O.  Cashell. 

Secretary 

IFR  CkK    94-21937  Filed  9-27-94.  8  45  ami 
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[Docket  Nos.  CP94-292-000.  CP94-654- 
000] 

Riverside  Qas  Storage  Co.  and  Texas 
Eastern  Transmission  Corp.;  Notice  of 
Site  Visit 

St-ptembtrr  22.  1994 

On  September  28.  1994.  the  Office  of 
Pipeline  Rexulation  staff  will  conduct  a 
site  visit  with  representatives  of 
Riverside  Gas  Storage  Company  for  the 
facilities  proposed  in  the  Riverside  Gas 
Storage  Field  Proje<-.t.  The  proposed 
facilities  are  near  the  towns  of 
Carmichaels  and  Nemacolin  in  Greene 
County.  Pennsylvania. 

On  September  29  and  30.  1994.  the 
Office  of  Pipeline  Regulation  staff  will 
conduct  a  site  visit  with  representatives 
of  Texas  Eastern  Transmission 
Corporation  for  the  facilities  proposed 
in  the  Riverside  Transportation  Project. 
The  proposed  facilities  are  loops  or 
replacement  sections  of  Texas  Eastern's 
mainline  in  Greene.  Fayette.  Bedford, 
and  Bucks  County.  Pennsylvania.  The 
facilities  also  include  a  new  meter  and 
regulator  station  in  Bucks  County, 
Pennsylvania. 

Parlies  to  the  proceeding  may  attend 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information,  call  Steven  G.  Grape.  (202) 
208-1046. 
Lois  D.  Cashell. 
Secretary 

IFR  D<x-  94-23943  Filed  9-26-94.  8  45  ami 
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[Docket  No.  RP91 -72-006] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Septemlier  22.  1994 

Take  notice  that  pursuant  to  and  in 
compliance  of  the  "}oint  Stipulation  and 
,^g^eembMlt  ".  filed  May  3.  1994  in 
Docket  Nos  RP91-72,  et  o/., 
(Settlement),  and  the  Commission's 
"Order  Approving  Uncontested 
Settlements",  issued  on  August  4.  in 
Ko<;h  Gateway  Pipeline  Company, 
Docket  Nos.  RP85-209-000.  et  al. 
("Order"),  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  on 
September  19.  1994.  submits  as  part  of 
its  FERC  Gas  Tariff.  Sixth  Revised 
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Volume  No.  1.  the  following  tariff 
sheets: 

Firjt  Revised  Sheet  No.  136 
First  Revised  Sheet  No  137 
First  Revised  Sheet  No.  138 
First  Revised  Sheet  Nos.  139-155 
First  Revised  Sheet  No.  668 
First  Revised  Sheet  Nos.  669-679 

Texas  Eastern  states  that  in 
accordance  with  Article  IV.  Section  4.2 
of  the  Settlement,  such  tariff  sheets 
supersede  Original  Sheet  Nos.  136-155 
and  668-079  of  Texas  Eastern's  FERC 
Gas  Tariff.  Sixth  Revised  Volume  No.  1 
As  stated  in  Article  IV,  Section  4.1.  such 
tariff  sheets  listed  above  shall  be 
deemed  approved  without  refund 
condition.  The  proposed  effective  date 
of  the  tariff  sheets  is  September  6.  1994. 
consistent  with  the  Settlement  and  the 
Order  in  this  proceeding. 

Texas  Eastern  states  that  copies  of  the 
filing  were  ser\ed  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions.  Copies  were  also  served 
on  all  parties  to  Docket  Nos.  RP85-209- 
000.  et  al. 

Any  person  desiring  to  protect  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E., 
Washington,  DC  20426.  in  accordance 
with  Section  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  September  29,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  C«sheli. 
Secretory. 
IFR  Doc  94-2  )939  Filed  »-27-94;  8:45  ami 
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[Docket  No.  MT94-24-000] 

Texas  Eastern  Transmission  Corp., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Soptemtier  22.  1994. 

Take  notice  that  on  September  16. 
1994  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  submitted 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volume  No.  1.  the  tariff 
sheets  listed  on  Appendix  A  of  the 
filing.  Texas  Eastern  states  that  these 
revised  tariff  sheets  are  being  submitted 
in  response  to  Commission  Order  No 
566  ' 


Texas  Eastern  states  that  on 
September  1.  1994.  in  Docket  No. 
MT94-22-000.  it  filed  sheets  in 
response  to  Order  No.  566. 
Subsequently,  the  Commission  Staff 
notified  Texas  Eastern  that  there  was  a 
technical  error  on  the  tariff  sheets  as 
filed.  The  error  did  not  affect  the 
proposed  language  or  the  pagination, 
but  was  simply  a  spacing  error.  In  light 
of  such  error,  Texas  Eastern  withdrew 
its  September  1.  1994  filing.  This  filing 
replaces  the  withdrawn  filing. 

Texas  Eastern  states  that  these  tariff 
sheets  (1)  modify  Section  2.4  and  delete 
Section  16.3  of  the  General  Terms  and 
Conditions,  which  relate  to  information 
on  the  availability  of  capacity.  (2)  revise 
Section  3.2  of  the  General  Terms  and 
Conditions,  which  refers  to  the 
information  required  for  a  valid  request 
for  transportation  service,  and  (3) 
update  Section  16  of  the  General  Terms 
and  Conditions.  The  proposed  effective 
date  of  the  tariff  sheets  is  October  1. 
1994. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
DC  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  September  29.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

(PR  Dfy-  94-23941  Filed  9-27-94.  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCV 

[FRL-5081-2] 

Acid  Rain  Program:  Draft  Acid  Rain 
Permits;  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


'  Standards  of  Conduct  and  Reporting 
Requiremenls  for  Transportation  and  Afniialp 


Transactions.  59  FR  32885  (June  27,  1994.  Ill  FERC 
Slats.  &  Regs.  Preambles  Paragraph  30.997  (June  17. 
1994) 


ACTION:  Notice  of  Draft  Permits  and 
Public  Comment  Period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  draft,  five-year  Acid  Rain 
permits  to  16  utility  plants  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  72). 
DATES:  Comments  on  each  draft  permit 
must  be  received  on  or  before  October 
28,  1994  or  the  date  of  publication  of  a 
sfmilar  notice  in  a  local  newspaper, 
whichever  is  later. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  each  draft 
permit,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  a!  EPA  Region 
5,  Ralph  H.  Metcalfe  Federal  Bldg..  77 
West  Jackson  Blvd.,  Chicago.  IL  60604. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
concerning  a  draft  permit  to  EPA  Region 
5  (A-18J),  Air  and  Radiation  Division, 
Attn:  David  Kee.  Director  (address 
above). 

Submit  all  comments  in  duplicate  and 
identify  the  permit  to  which  the 
comments  apply,  the  commenters 
name,  address,  and  telephone  number, 
and  the  commenters  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  all  units 
covered  by  the  permit.  All  timely 
comments  will  be  considered,  except 
those  pertaining  to  standard  provisions 
under  40  CFR  72.9  or  issues  not  relevant 
to  the  permit. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  draft  permit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  the  draft  permits  for 
plants:  in  Illinois,  Cecilia  Mijares.  (312) 
886-0968;  in  Indiana.  Genevieve 
Nearm\pr.  (312)  353-4761:  in 
Minnesota,  Allan  Batka,  (312)  886-7316: 
and  in  Ohio.  Franklin  Echevarria.  (312) 
886-9653. 

SUPPLEMENTARY  INFORMATION:  EPA 
proposes  to  approve  a  permit  for  each 
affected  utility  plant  that  specifies 
sulfur  dioxide  emission  allowances  and 
compliance  plans  as  set  forth  in  the 
notices  of  final  permits  cited  below.  An 
allowance  is  a  limited  authorization  hv 
EPA  to  emit  up  to  one  ton  of  sulfur 
dioxide  during  or  after  a  specified 
calendar  year  As  explained  in  the 
notice  of  withdrawal  of  final  permits 
(published  elsewhere  in  today's  Federal 


Register),  these  final  permits  were 
issued  as  direct  final  actions  and  are 
withdrawn  because  of  the  submission  of 
significant,  adverse  comments  objecting 
to  the  issuance  of  the  final  permits. 

The  draft  permits  set  forth  in  this 
notice  are  based  on  and  consistent  with 
the  Partial  Settlement  Agreement  in 
Environmental  Defense  Fund  v.  Carol 
\t.  Browner,  No.  93-1203  (DC.  Cir. 
1993).  which  the  Administrator 
determined  to  be  a  reasonable  resolution 
of  certain  litigation  issues  concerning 
the  Acid  Rain  regulations,  and  which 
was  signed  on  behalf  of  the 
Administrator  on  May  4,  1994.  Further, 
the  draft  permit  for  Petersburg  is 
consistent  with  other  provisions  of  the 
Acid  Rain  regulations  (e.g..  40  CFR 
72.42)  issued  on  January  11,  1993.  that 
were  challenged  in  the  permit 
proceeding  and  in  a  petition  for  review. 
The  Administrator  finds,  under  section 
307(b)(1)  of  the  Clean  Air  Act,  thai  the 
draft  permits  are  based  on  a 
determination  of  nationwide  scope  and 
effect.  In  the  absence  of  such  a  finding, 
appeals  of  the  permits  or  appeals 
encompassing  issues  raised  in  the 
instant  proceeding  would  involve 
petitions  for  review  before  more  than 
one  Circuit  of  the  U.S.  Courts  of 
Appeals. 

The  .''ollowing  permits  (See  59  FR 
39339-39341.  August  2,  1994  or  .59  FR 
39767-39768,  August  4,  1994)  are 
issued  for  public  comment: 
Collins  in  Illinois. 
Crawford  in  Illinois. 
Fisk  in  Illinois. 
Joliet  9  in  Illinois. 
Joliet  29  in  Illinois. 
Powerton  in  Illinois. 
State  Line  in  Illinois. 
Waukegan  in  Illinois. 
Will  County  in  Illinois. 
Petersburg  in  Indiana. 
Allen  S.  King  in  Minnesota. 
Black  Dog  in  Minnesota. 
High  Bridge  in  Minnesota. 
Riverside  in  Minnesota. 
Sherburne  County  in  Minnesota 
Poston  in  Ohio. 

Da  tod:  September  21.  1994 
Brian  |.  McLean. 

Director.  Acid  Pain  Diviyion.  Office  c.j 
Atmospheric  Programs.  Office  of  Air  nr.d 
Radiation. 

IFR  Dec  94-23979  Filed  *-27-94   fi4^..n)|  _ 
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[FRL-5081-3] 

Acid  Rain  Program:  Withdrawal  of 
Direct  Final  Acid  Rain  Permits 

AGENCY:  Environmental  Protet  tion 
.Agency  (EPA). 


ACTION:  Notice  of  draft  permits  and 
permit  modification. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  withdrawing 
direct  final  Acid  Rain  permits  for  16 
utility  plants  listed  in  the  Federal 
Register  at  59  FR  39339  (Aug  2.  1994, 
and  59  FR  39767  (Aug.  4, 1994)  The 
permits  are  withdrawn  because  of  the 
submission  of  significant,  adverse 
comments  objecting  to  issuance  of  these 
permits.  The  withdrawn  permits  are 
being  issued  as  draft  permits  for  pubht 
comment.  The  notice  of  draft  permits 
and  public  comment  period  (published 
elsewhere  in  today's  Federal  Register) 
provides  more  detailed  information, 
including  a  list  of  the  plants  affe«  ted  hv 
this  action. 

Dated:  September  21.  1994. 
Brian  ].  McLean. 

Director.  Acid  Rain  Division.  Office  ai 
Atmospiieric  Programs.  Office  of  An  or.tt 
Radiation. 

IFR  Doc  94-23980  Filed  9-27-94  8  45  on,| 
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[OPP-38510:  FRL-4910-2] 

Alfred  Waldner  Co.;  Notice  and  Order 
of  Revocation  of  Registrations  and 
Final  Determination  Governing  Sale 
and  Use  of  Existing  Stocks 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  On  October  29.  1990.  EPA 
issued  registrations  for  Insecticidal  2000 
Concentrate.  EPA  Reg.  No.  66410-1.  and 
Insecticidal  2000  Ready  to  Use.  EPA 
Reg.  No.  66410-2.  The  original  registrant 
certified  that  acute  toxicity  data 
submitted  in  support  of  these 
registration  applications  were  obieined 
using  a  test  substance  identical  to  the 
Insecticidal  2000  Concentrate  and 
representative  of  both  insecticides  EPA 
subsequently  determined  that  the  tests 
were  conducted  on  a  substance  which 
differed  in  concentration  from  the 
registered  insecticides  and  that  the  test*; 
were  willfully  misrepresented  to  EPA 
By  this  notice.  EPA  announces  and 
orders  the  revocation  of  registrations 
No.  66410-1  and  No  66410-2  EPA  also 
announces  that  no  sale  or  use  of  e\!sl;n^ 
stocks  of  these  insecticides  will  be 
permitted. 

EFFECTIVE  DATE:  September  28.  1994 
FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  Richard  F.  Mounlfort.  Registration 
Division.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SW..  Washington.  DC  20460 
Office  location  and  telephone  numhtr 
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Rm.  713,  1921  Jefferson  Davis  H»\  v.. 
Arlington.  VA  22202.  705-305-5446 

SUPPLEMENTARY  INFOflMATtON:  On 
Ck  tober  29,  1990,  Ei'A  issued 
registrations  to  Microft  Systeras 
International  4or  the  insecticide*; 
Insectkidal  2000  Concentrate,  EPA  Reg. 
No.  62212-1,  and  Insecticidal  2000 
Ready  To  Use.  EPA  Reg.  Na  62212-2. 
On  Septerabej- 10.  1992,  the  registrations 


were  transferred  to  Alfred  Wakiner  Co. 
under  new  nptstraiian  numbers  66410- 
1  and  66410-2.  respectively 

These  registrations  we^e  o<riginalJy 
issued  after  a  review  of  acute  effects 
toxicity  data  submilted  with  the 
Insecticidal  2000  Conoenlrate.  Microft 
Systems  certified  th^  the  tests  were 
conducted  with  a  test  substance 
identical  to  Insecticidal  2000 
Concentrate.  Insecticidal  2000 


Concenlr^e  and  Insecticidal  2000 
Ready  To  Use  each  oorvtain  two  active 
ingredients:  Permethrin  and 
Bioresmethrin.  The  Ready  To  Use 
product  is  a  dilution  of  the  concentrate. 

The  acute  toxicity  data  submitted 
with  the  2000  Concentrate  were 
conducted  by  RCC-Research  and 
Consulting  Co.  AG  of  Basel, 
Suitzerland.  The  following  fu-e  studies 
were  submitt'ed: 


Pro/ect  No 

Study  Type 

EPA  Iderrtification  No. 

#064383 - 

#064394 

Oral 

Dermal '. «- 

MRID  41110401 
MRlD  41110402 

»064372     _ 

Intialation 

MRID  41110403 

#064416 - 

#064405 

Gye  irntation  _ 

Skm  irritation 

MRID  41 110404 
MRID  411 10405 

EPA's  review  of  these  studies 
indicated  that  they  were  adequate  to 
support  registration  of  a  concentrate 
identical  to  the  proposed  concentrate 
and  indicated  a  classification  for  acute 
effects  in  Toxicity  Categorv'  3:  a  caution 
label  and  associated  precautions  (40 
CFR  156.10(h)). 

On  October  24. 1991.  the  Agentv 
issued  a  registration  to  Bio- 
EnviTonrrvental  Products  Corp.  for  the 
insecticide  BEP  Insecticide,  EPA  Reg 
No.  64321-1.  This  insecticide  is  a 
dilution  of  a  concerrtrate  containing  the 
single  active  ingredient  permethrin.  The 
same  five  acute  studies  described  above 
were  submitted  by  Bio-Environmental 
Products  Corp.  to  support  that 
application. 

It  has  subsequently  been  established 
that  the  stud  res  referred  to  above  were 
sponsoi^  by  Jesmond,  Ltd. 
BioEnvLTonmental  Products  Corp  is  a 
wholly  owned  «ubsidiar\'  of  Jesmond, 
Ltd  The  test  substance  in  these  studies 
contained  the  single  active  ingredient 
permethrin.  h  did  not  include 
bioresmethrin  and  is  not  identical  to  the 
Insecticidal  2000  Concentrate.  EPA  has 
concluded  that  the  registrations  for 
Insecticidal  2000  Concentrate  and 
Insecticidal  2000  Ready  To  Use  are  not 
supported  by  the  acute  toxicity  data  that 
were  submitted  with  the  registration 
applications  and  that  the  precautionary 
labeling  cannot  be  confirmed  to  be 
adequate  for  these  insecticides 

This  notice  is  organized  into  two 
parts.  Part  I  describes  the  basis  for  the 
revocation  of  registrations  for  Waldner's 
Insecticidal  2000  Concentrate  and 
Insecticidal  2000  Ready  To  Use  Part  II 
describes  the  procedures  which  will  be 
followed  m  implementing  the  regulator)' 
actions  set  forth  in  this  notice,  including 
the  treatment  of  existing  stocks 


L  Basis  For  Kevocatton 

Section  558  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  558) 
spells  out  the  procedural  requirements 
agencies  must  follow  when  terminating 
a  license.  Section  558  states: 

Exccpt  in  cases  of  willfulness  or  those  in 
which  public  health,  interest,  or  safety 
requires  otheru'tse.  the  withdrawal. 
suspenstOQ.  revocation,  or  annulment  of  a 
license  is  lawful  only  if,  before  the  institution 
of  agency  proceedings  therefore,  the  licensee 
has  been  given — (1)  notice  by  the  agency  in 
writing  of  the  facts  or  conduct  which  may 
warranl  the  action:  and  (2)  opportunity  to 
demonstcate  orachiev'e  compliance  with  all 
lawful  requirenientt. 

Courts  have  interpreted  willfulness  to 
mean  "an  intentional  misdeed  or  such 
gross  neglect  of  a  known  duty  as  to  be 
the  equivalent  thereof  Hutto 
Stockyard.  Inc.  v.  L'SDA  (903  F.2d  299. 
304  (4th  Cir.  1990)  (quoting  Cop/to/ 
Packing  v.  United  Stales.  350  F.2d  67, 
78-79  (10th  Cir.  1965);  Capital  Produce 
Co  v.  United  States.  930  F.2d  1077. 
1079  (4th  Cir.  1991).  To  establish 
willfulness,  one  need  only  show  that  an 
act  or  failure  to  act  was  intentional,  as 
opposed  to  accidental,  and  proof  of  an 
evil  motive  is  unnecessary.  Emil 
LmvTencpv.  Commodrty  Futures 
Trading  Commission,  759  F.2d  767,  769 
(9th  Cir.  1985). 

In  this  case,  the  original  registrants 
submitted  data  which  were  develof)ed 
using  a  product  with  one  acti\*e 
ingredient  when,  in  fact,  their  product 
contained  two  active  ingredients. 
Registrants  certified  that  the  information 
submitted  was  accurate.  That 
certification  and  submission  of  data 
which  did  not  represent  the  registered 
product  was  an  intentional  act.  not  an 
accidental  one;  therefore,  it  tails 
squarely  within  the  definition  of 
"willful."  Became  the  registrations  were 
obtained  through  misrepresentation  and 


a  willful  violation  of  the  provisions  of 
FIFRA,  the  registrations  were  not  valid 
when  granted  and  the  procedural 
requirements  for  revocations  in  APA 
section  558  do  not  apply. 

Ahhough  not  required  in  this  case, 
the  Agency  did  provide  registrants 
written  notice  as  well  as  an  opportunity 
to  respond  to  the  allegations  against 
them.  Registrants  did  not  respond  to 
that  notice.  These  procedures  go  beyond 
what  is  required  by  the  APA  in  cases  of 
willful  violations  of  law. 

11.  Order 

This  notice  announces  EPA's  decision 
and  order  re\-oking  Alfred  Waldner's 
registrations  for  Insecticidal  2000 
Concentrate  and  Insecticidal  2000 
Ready  To  Use.  It  is  also  notification  that 
the  Agency  w  ill  not  permit  sale, 
distribution,  or  use  of  any  existing 
stocks  of  either  insecticide  in  the  United 
States. 

Dated:  September  16. 1994. 

Lynn  R.  Goldman. 

Assistant  AdministTatorfoT  Prei-ention. 
Pestiades  and  Toxjc  Substances. 
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Pesticide  Tolerance  Petitions 

AGENCV:  En\'iTonmenta1  Protection 
Agency  (EPA). 
ACTION:  Notice 

SUMMARY:  This  notioe  announces  the 
filing  of  pesticMJe  petitions  (PP) 
proposing  the  establishment  of 
tolerances  and  'ar  «>pulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  certain  agriculTural 
commodities,  it  also  announc>es1wo 
amended  petitions. 


ADDRESSES:  By  mail,  submit  wTitten 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to;  Rm.  246,  CM  #2.  1921 
Jefferson  Davis  Huv.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 

Product  Manager 

George  LaRocca  (PM  13)  

Rob  Forrest  (PM  14)  

Dennis  Edwards  (PM  19)   

Steve  Robbins  (PM21)  

Cynthia  Giles-Part<er  (PM  22)  

Joanne  Miller  (PM  23)  


of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  w  ill  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EP.^ 
without  prior  notice.  All  written 
comments  will  be  available  for  public 


inspection  in  Rm.  246  at  the  address 
given  above,  from  8  a.m.  to  4  p  m  . 
Monday  through  Friday,  excluding  lej^sl 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  B\ 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SW..  Washington,  DC  20460  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Office  location/telephone  nL.'mt>er 


Rm.  204,  CM  #2,  703-305-7690 
Rm.  219,  CM  #2,  703-305-6600 
Rm.  207,  CM  #2.  703-305-6386 
Rm.  227,  CM  #2,  703-305-6900 
Rm.  229,  CM  «f2,  703-305-5540 
Rm.  237,  CM  #2,  703-305-7830 


SUPPLEMENTARY  INFORMATION:  EPA  has 

received  pesticide  petitions  as  follows 
that  propose  establishment  and/or 
amendment  of  tolerances  or  regulations 
for  residues  of  certain  pesticide 
chemicals  in  or  on  certain  agricultural 
commodities. 

Initial  Filings 

1.  PP4F4351.  Ecogen,  Inc.,  2005 
Cabot  Blvd.  West,  Langhome.  P.A  19047, 
proposes  to  amend  40  CFR  180.1001(c) 
and  (d)  by  establishing  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  insecticide  Candida 
oleophila  isolate  1-182  in  or  on  all  raw 
agricultural  commodities.  (PM  21) 

2.  PP4F4352  Agrolinz.  Inc.,  6825 
Quail  Hollow,  Suite  107,  Memphis.  TN 
38120-1309.  proposes  to  amend  40  CFR 
180.462  by  establishing  a  tolerance  to 
permit  residues  of  the  herbicide 
pyridate.  0-(6-chloro-3-phenyl-4- 
pyndazinyl)-S-octyl-carbonothioate.  in 
or  on  sorghum  (grain,  forage,  fodder, 
silage,  and  hay)  at  0.03  ppm.  (PM  22) 

3.  PP4F4353.  Abott  Laboratories 
Chemical  &  Agricultural  Products 
Division,  1401  Sheridan  Rd..  North 
Chicago,  IL  60064,  proposes  to  amend 
40  CFR  part  180  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  plant  growth  regulator 
N6-Benzyladenine,  in  or  on  apples 
when  applied  at  30  grams  AI/Acre  or 
less.  (PM-22) 

4.  PP  4F4354.  Merck  &  Co.,  Inc.,  P.O. 
Box  450,  Three  Bridges.  NJ  0887-0450. 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  regulation  to 
permit  residues  of  the  herbicide 
abamectin  and  its  8,9  isomer  in  or  on 
cucurbits  (melons,  cucumbers,  and 
squashes).  (PM  13) 


5.  PP  4F4356.  PMC  Specialties  Croup, 
501  Murray  Rd.,  Cincinnati,  OH  45217, 
proposes  to  amend  40  CFR  part  180  by 
•establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
insecticide  methyl  anthranilate  in  or  on 
all  food  crops.  (PM  14) 

6.  PP4F4357.  Nor-Am  Chemical  Co., 
Little  Falls  Centre  One,  2711  Center\ille 
Rd.,  Wilmington.  DE  19880,  porposes  to 
amend  40  CFR  180.276  by  establishing 

a  regulation  to  permit  residues  of  the 
insecticide  formetanate  hydrochloride 
(m-|i(dimethylene)amino]phenyl 
methylcarbamate  hydrochloride)  in  or 
on  alfalfa  (fresh)  at  10  ppm  and  alfalfa 
hay  at  20  ppm.  (PM  19). 

7.  PP  4F4360.  Crop  Genetics 
International,  10150  Old  Columbia  Rd., 
Columbia,  MD  21045-1704,  proposes  to 
amend  40  CFR  180.1027  by  establishing 
an  exemption  from  the  requirement  of  a 
tolerance  for  the  microbial  pest  control 
agent  helicoverpa  zea  (also  known  as 
heliothis  zea)  nuclear  polyhedrosis 
virus  in  or  on  all  raw  agricultural 
commodities.  (PM  18) 

8.  PP  4F4367.  E.I.  Du  Pont  de 
Nemours  &  Co.,  Inc.,  Agricultural 
Products,  Bariey  Mill  Plaza,  P.O.  Box 
80038,  Wilmington,  DE  19880-0038. 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  the  herbicide  bensulfuron 
methyl  (methyl  2||i|[(4,6-dimelhoxy 
pyrimidin-2-yl)amino)-carbonyll 
aminojsulfonyl]  methyl jbenzoate)  in  or 
on  crayfish  at  0.05  ppm.  (PM-23) 

9.  PP4F4368.  W.R.  Grace  &  Co..  7379 
Route  32,  Columbia,  MD  21044. 
proposes  to  amend  40  CFR  180.1001  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  to  include 
use  of  Glioclodium  virens  GL-21  on 


Address 


1921  Jefterson  Davis  Hwy.,  Arlington.  VA 

Do. 

Do. 

Do. 

Do. 

Do. 


terrestrial  food  crops  grown  outdoors 
(PM21) 

10.  PP4F4379.  DowElanco,  9330 
Zionville  Rd.,  Indianapolis,  IN  46268- 
1054.  proposes  to  amend  40  CFR 
180.431  to  establish  tolerances  for 
residues  of  clopyralid,  3,6-dichloro-2- 
pyridinecarboxylic  acid,  in  or  on  com. 
sweet  at  1.0  ppm  and  com.  pop  at  10 
ppm.  The  proposed  method  for 
determining  residues  is  gas 
chromatography.  (PM  21) 

11.  PP4F44l'5.  Gustafson,  Inc., 
proposes  to  amend  40  CFR  part  180  b\ 
establishing  a  regulation  to  permit 
residues  of  imidacloprid.  l-l(6-chIoro-3- 
pyridinyl)methyll-N-nitro-2- 
imidazolidinimine,  and  its  metabolites 
containing  the  6-chlorpyridinyl  moiety 
in  or  on  sorghum  at  0.05  ppm.  (PM  19J 

Amended  Filings 

12.  PPJF-iJ69.  Miles.  Inc. 
Agricultural  Division.  P.O.  Box  4913. 
Kansas  City,  MO  64120,  is  revising 
proposed  tolerances  for  imidacloprid.  l- 
|(6-chloro-3-pyridinyl)methyl)-N-nitro- 
2-imidazolidinimine,  and  its 
metabolites  containing  the  6- 
chloropvTidinyl  moiety  by  increasing 
the  proposed  tolerance  on  cottonseed 
from  3.5  ppm  to  6.0  ppm,  increasing 
milk  from  0.05  ppm  to  0.1  ppm. 
increasing  meat,  fat,  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep  from  0.2  ppm  to  0.3  ppm.  and 
increasing  meat,  fat,  and  meat 
byproducts  of  poultry  from  0.02  ppm  to 
0.5  ppm.  The  original  notice  of  filing 
appeared  in  the  Federal  Register  of 
October  21,  1993  (58  FR  54353).  (PM  19) 

13.  FAP  3H5655.  Miles,  Inc., 
Agricultural  Divisi'-n,  P.O.  Box  4913. 
Kansas  City,  MO  64120,  is  revising 
proposed  food/feed  tolerances  for 
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imidacIopridL  l-U6-chloro-3- 
pyridinyl)methyll-N-nitro-2- 
imidazolidinimine.  and  its  metabolites 
containing  the  6-chlorpyridinyl  moiety 
bv  increasing  the  proposed  tolerance  for 
apples,  pomace  (wet)  from  2.0  ppm  to 
3  0  ppra,  increasing  cotton  seed  meal 
from  5.5  ppm  to  9.0  ppm.  and  adding 
potatoes,  wastes  at  0.9  ppm.  The 
original  notice  of  filing  appeared  in  the 
Federal  Register  of  October  2 1    1 993  (58 
FR  54353).  (PM  19) 

List  of  Subjects 

Environmental  protection, 
.administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

.Authority:?  ISC.  136a 
Dated:  September  19.  1994. 

Stephen  L.  |ohnson. 

DncitoT.  Begistration  Division.  Office  of 
Pesticide  Programs. 

|FR  Doc.  94-23r61,  Filed  ^27-94   8  45  ami 

BILLING  CODE  UAO-M-f 

IOPP-1 80950:  FW.-4909-4] 

Emergency  Ex€rt>ptions 

AGENCY:  Environmental  Protection 
.^Xency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  the  12  States  as  listed  below. 
Three  crisis  exemptions  were  initiated 
by  various  States.  These  exemptions, 
issued  during  the  month  of  )une  1994. 
except  for  the  one  in  May  1994  are 
subject  to  application  and  timing 
restrictions  and  reporting  requin?ments 
designed  to  protect  the  environment  to 
the  maximum  extent  possible.  EPA  has 
denied  seven  sp)ecific  exemption 
requests  from  various  States 
Information  on  these  restrictions  is 
available  from  the  contact  persons  in 
EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date 
FOR  FURTHER  INFORMATJON  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  aJl  contact 
persons:  By  mail:  Registration  Division 
(7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SW..  Washington.  DC  20460 
Office  location  and  telephone  number: 
6th  Floor.  CS  #1.  2800  Jefferson  Davis 
Highwav.  Arlington.  VA.  (703-308- 
8417). 

SUPPLEMENTARy  INFORMATION:  EPA  has 
gr-inted  gpecific exemptions  to  the: 


1.  Arirona  Department  of  Agricullure 
for  the  use  of  bifentbrin  on  melons  to 
control  the  sw«et  potato,  or  silverleaf 
whitefly;  June  6.  1994.  to  July  10.  1994 
A  request  for  this  use  was  initiaJly 
denied  on  April  15.  1994.  The  denial 
was  based  on  the  fact  that  an  exemption 
issued  for  this  pest  problem  for  another 
chemical,  imidacloprid.  was  expected  to 
reduce  whitefly  populations  to  a  level 
controllable  with  the  registered 
alternatives.  However,  at  the  time  of 
issuance  of  the  imidacloprid  exemption, 
some  melons  were  too  far  along  in  their 
development  in  order  to  use 
imidacloprid  once,  at  or  near  planting, 
according  to  use  directions.  Therefore. 
EPA  issued  this  e.xemption  for  use  of 
bifenthrin  only  on  those  melons  that 
could  not  be  treated  under  the 
exemption  for  imidacloprid.  (Andrea 
Beard) 

2.  California  Environmental 
Protection  Agency,  Department  of 
Pestiade  Regulation,  for  the  use  of 
myclobutanil  on  tomatoes  to  control 
powdery  mildew:  June  18. 1994.  to  June 
17.  1995.  (Susan  Stanton) 

3.  Delaware  Department  of 
Agriculture  for  the  use  of  clomazone  on 
cucumbers  to  control  weeds  and  grasses; 
June  24,  1994.  to  August  20.  1994. 
(Margarita  Collantes) 

4.  Maryland  Department  of 
Agriculture  for  the  use  of  clomazone  on 
cucun>bers  to  control  weeds  and  grasses; 
June  24.  1994.  to  August  20,  1994. 
(Margarita  Collantes) 

5.  Minnesota  Department  of 
Agriculture  for  the  use  of  triclopyr  on 
aquatic  sites  to  control  purple 
loopestrife;  June  1. 1994.  to  September 
30. 1994.  (Libbv  Peraberton) 

6.  ^4ebraska  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
cons  to  control  mites:  June  24.  1994.  to 
September  15.  1994.  (Andrea  Beard) 

7.  New  Mexico  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
com  to  control  mites:  June  24,  1994,  to 
September  15,  1994.  (Andrea  Beard) 

8.  Oregon  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  strawberries 
to  control  weevils;  June  16,  1994.  to 
August  31.  1994.  (Andrea  Beard) 

9.  Oregon  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  raspberries 
to  control  weevils;  June  7,  1994,  to 
August  15.  1994  (Andrea  Beard) 

10.  Texas  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  com  to 
control  mites;  Jurve  24.  .994.  to 
September  15.  1994.  (Andrea  Beard) 

1 1  Texas  E)epartment  of  Agriculture 
for  the  use  of  esfenvalerate  oa  sorghum 
to  control  sorghum  midge;  Jui^  26. 
1994,  to  September  30.  1994.  Texas  had 
initiated  a  crisis  exemptiom  this  use. 
(Libbv  PembertDn) 


12.  Texas  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  broccoU. 
cauliflower,  and  cabbage  to  control  the 
silverleaf  whitefly:  hme  28,  1994.  to 
June  27.  1995.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
June  8,  1994  (59  FR  29604);  no 
comments  were  received.  The  situation 
was  determined  to  be  urgent  and 
nonroutine.  The  silverleaf  whitefly  is  a 
relatively  new  pest,  and  adequate 
control  is  not  being  achieved  with  the 
registered  materials.  Significant 
economic  losses  were  expected.  (Andrea 
Beard) 

13.  Virginia  Department  of 
Agricuhure  and  Consumer  Services  for 
the  use  of  clomazone  on  cucumbers  to 
control  weeds  and  grasses;  June  24. 
1994,  to  August  20.  1994.  (Margarita 
Collantes) 

14.  Washington  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
raspberries  to  control  weevils;  June  7, 
1994.  to  August  10.  1994.  Washington 
had  initiated  a  crisis  exemption  for  this 
use.  (.\ndrea  Beard) 

15.  Washington  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
strawberries  to  control  weevils;  June  16. 
1994.  to  September  30,  1994.  (Andrea 
Beard) 

16.  Wisconsin  Department  of 
Agriculture,  Trade,  and  Consumer 
Protection  for  the  use  of  vinclozolin  on 
snap  beans  to  control  white  mold;  June 
24.  1994.  to  September  15,  1994.  (Libby 
Pemberton) 

17.  Wisconsin  Department  of 
Agriculture  for  the  use  of  metolachlor 
on  spinach  to  control  weeds  and 
grasses;  June  1.  1994.  to  July  1,  1994. 
(Margarita  Collantes) 

Crisis  exemptions  were  initiated  by 
the; 

1.  Colorado  Department  of  Agriculture 
on  May  28.  1994.  for  the  use  of 
chlorpyrifos  on  barley  to  control  the 
Russian  wheat  aphid.  This  program  has 
ended.  (Andrea  Beard) 

2.  Texas  Department  of  Agriculture  on 
June  1,  1994.  for  the  use  of  esfenvalerate 
on  grain  sorghum  to  control  sorghum 
midge.  This  program  is  expected  to  last 
until  September  30. 1994.  (Libby 
Pemberton) 

3.  Washington  Department  of 
Agricuhure  on  June  6. 1994,  for  the  use 
of  bifenthrin  on  raspberries  to  control 
weevils.  This  program  has  ended. 
(Andrea  Beard) 

EPA  has  denied  a  specific  exemption 
request  from  the: 

1.  Alabama  DepartmenJ  of  Agricuhure 
and  industries  for  the  use  of  Pirate 
insecticide  on  cotton  to  control  beet 
armvworms  A  liotice  of  receipt 
published  in  the  Federal  Register  of 
Mav  25.  1994  (59  FR  27017).  This 


specific  exemption  was  denied  because 
the  proposed  use  poses  an  unreasonable 
risk  to  non target  birds  and  aquatic 
organisms,  including  several 
endangered  species.  Although  some 
growers  may  incur  significant  economic 
losses,  the  expected  statewide  lossfes  do 
not  justify  the  use  of  this  unregistered 
pesticide  on  cotton.  (Susan  Stanton) 

2.  California  Environmental 
Protection  Agency  (CEPA),  Department 
of  Pesticide  Regulations,  for  the  use  of 
acephate  on  leaf  lettuce  to  control  green 
peach  aphids.  This  specific  exemption 
was  denied  because  CEPA  failed  to 
demonstrate  that  an  emergency 
condition  exists.  They  claimed  that  an 
emergency  resulted  due  to  tlie 
development  of  resistance  to  registered 
alternatives;  however,  no  dat.T  were 
submitted  to  document  CEPA's  claims. 
(Larry  Fried) 

3.  Colorado  Department  of  Agricuhure 
for  the  use  of  permethrin  on  wheat  and 
barley  to  control  cutworms.  This 
specific  exemption  was  denied  because 
of  concerns  regarding  potential  dietary 
risk  from  permethrin  exposure  and 
inadequate  progress  toward  registration. 
(Andrea  Beard) 

4.  Georgia  Department  of  Agriculture 
for  the  use  of  permethrin  on  southern 
peas  to  control  cowpea  curculio.  This 
specific  exemption  was  denied  because 
of  concerns  regarding  potential  dietary 
risk  from  permethrin  exposure  and 
inadequate  progress  toward  registration. 
(Andrea  Beard) 

5.  Mississippi  Department  of 
Agriculture  for  the  use  of  Pirate 
insecticide  on  cotton  to  control  he«;t 
armyworms.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
May  25,  1994  (59  FR  27018).  This 
specific  exemption  was  denied  because 
the  proposed  use  poses  a  risk  of 
unreasonable  adverse  effects  on 
nontarget  birds  and  aquatic  organisms, 
including  several  endangered  species. 
An  emergency  condition  does  not  exi.st 
in  Mississippi.  (Susan  Stanton) 

6.  Montana  Department  of  Agriculture 
for  the  use  of  permethrin  on  small 
grains  to  control  cutwomis.  This 
specific  exemption  was  denied  because 
of  concerns  regarding  potential  dietary 
risk  from  permethrin  exposure  and 
inadequate  progress  toward  registration. 
(.Andrea  Beard) 

7.  New  Hampshire  Departtneiil  of 
Agriculture  for  the  use  of  clomazone  on 
winter  squash  to  control  weeds.  This 
specific  exemption  was  denied  becau.se 
it  has  been  6  years  that  the  use  of 
clomazone  on  winter  squash  has  been 
requested  under  sedion  18  of  FIFRA, 
and  it  was  expected  that  clomazone 
would  be  registered  for  use  in  New 
Hampshire  by  this  growing  se.ison  1994; 


however,  FMC  Corporation  has  not  yet 
submitted  an  application  to  add  this  use 
to  its  commercial  label.  (Margarita 
Collantes) 

.Authority:  7  ll.S.C  1.16. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests.  Crisis  exemptions. 
Dated:  .September  9,1 9'.»4 

Daniel  M,  Barolo, 

Director,  Office  of  Pesticide  Programs. 

IFK  Di)c.  94-23606  Filed  9-27-94,  8:45  am] 

BILUNG  CODE  e5«0-60-F 


[OPP-30354A;  FRL-4909-9] 

Ciba-Geigy  Corp.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Ciba-Geigy  Corporation,  to 
conditionally  register  the  pesticide 
products  Dividend  Fungicide  and 
Technical  CGA-169374,  containing  a 
new  active  ingredient  not  included  in 
any  previously  registered  products 
pursuant  to  the  provisions  of  section 
3(c)(7)(C)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFR.A),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229.  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwv,  Arlington.  VA  22202,  (703-305- 
5540). 

SUPPLEMENTARY  INFORMATION:  EP,\ 

issued  a  notice,  published  in  the 
Federal  Register  ot  October  21,  1993  (58 
FR  54351),  which  announced  that  Ciba- 
Geigy  Corp.,  P.O.  Box  18300, 
Greensboro,  NC  27419-8300,  had 
submitted  applications  to  register  the 
pesticide  products  Dividend  Fungicide 
and  Technical  CGA-169374  (EPA  File 
Symbols  100-TUN  and  100-TGO) 
containing  the  active  ingredient 
difenoconazole  [(2S,4R)  /.(2R,4S)I  / 
|2R,4R/2S,4S))  l-(2-(4-(4- 
chlorophenoxy)-2-chlorophenyl|-4- 
methyl-l,3-dioxolan-2-yi-mcthyl)-lH- 
1,2,4-triazole  at  32  and  92  percent 
respectively,  an  active  ingredient  not 
included  in  any  previously  registered 
products. 

These  applications  were  approved  on 
August  4, 1994,  as  Dividend  Fungicide 


(EPA  Registration  Number  100-740)  as 
a  seed  treatment  for  control  of  diseases 
on  wheat  and  Technical  CGA-169374 
(EPA  Registration  Number  100-739)  for 
formulation  into  end-u.se  fungicide 
products. 

A  conditional  registration  may  bw 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  wliere 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7:  th.it 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects  on 
the  environment;  and  that  use  of  the 
pesticide  is  in  the  public  interest. 
The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  difenoconazole 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  such  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
difenoconazole  during  the  period  of 
conditional  registration  is  not  expet.ted 
to  cause  any  unreasonable  adverse  effeti 
on  the  environment,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

Adequate  chemistry,  toxicological, 
e<:ological  effects,  and  environment.il 
fate  data  have  been  submitted  and 
reviewed  to  support  the  conditional 
registration  of  difenoconazole  for  use  as 
a  seed  treatment  fungicide  of  wheat.  The 
terms  of  the  conditional  registration  will 
require  Ciba-Geigy  to  submit  Stability  of 
the  Technical  Grade  Active  Ingredient 
(TGAl)  to  Metal  Ions  Study  (Guideline 
Number  6.3-131.  Storage  Stability  of 
difenoconazole  in  other  Raw 
Agricultural  CommoditiBk  [171-4(e)|. 
ajid  additional  Wheat  Fi^d  Residue 
Trials  |171-4ik)j. 

Consistent  with  section  3(c)(7)(C).  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  arn 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  dire<lions. 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
re.sult  in  unreasonable  adverse  effetis  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  iscontainini  in 
an  EPA  Pesticide  Fac:t  Sheet  on 
difenoconazole. 

A  copy  of  the  fact  sheet,  which 
provides  a  summary  description  of  the 
rhemii»l,  use  patterns  and 
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formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Roval  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA.  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager  listed  above.  The  data 
and  other  scientific  information  used  to 
support  registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  1132.  CM  #2. 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St., 
SW..  Washington.  DC  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  LI. SC  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Production  registration. 
Dated  September  9.  1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division.  Office  of 
Pesticide  Progmms. 

|FR  Di>c  94-23607  Filed  9-27-94.  8  45  ami 
BILLING  COOf  t5«0-60-F 

(OPP-36140B;  FRL-4872-5] 

Inert  Ingredients  in  Pesticide  Products; 
List  of  Minimal  Risk  Inerts 

AGENCY:  Environmental  Protectiori 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  is  issuing  a  list  of  inert 
ingredients  considered  to  be  of  minimal 
risk  in  pesticide  products  (List  4A).  In 
addition.  EPA  is  announcing  that 
substances  commonly  consumed  as  food 
will  also  be  considered  minimal  risk. 
List  4A,  even  if  they  have  previously  not 
been  used  in  pesticide  products  and  are 
therefore  not  currently  on  the  list. 
Substances  commonly  consumed  as 
foods  will  be  considered  acceptable  for 
use  in  all  pesticide  products,  both  food 
and  nonfood  use.  and  will  not  require 
a  specific  exemption  from  tolerance 
EFFECTIVE  DATE:  September  28.  1994. 


ADDRESSES:  By  mail,  submit  written 
comments  identified  bv  the  document 
control  number  IOPP-36140B1  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agencv.  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  deliver  comments  to:  Rm.  1132, 
Cr>stal  Mall  Bldg.  #2.  1921  Jefferson 
Davis  Highway.  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBl).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Tina  Levine.  Registration  Support 
Branch.  Registration  Division  (7505W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive.  North  Tower. 
Arlington.  VA  22202.  (703)-308-8393. 
SUPPLEMENTARY  INFORMATION:  EPA 
announced  its  policy  on  toxic  inert 
ingredients  in  pesticide  products  in  the 
Federal  Register  of  April  22.  1987  (52 
FR  13305).  Through  this  policy.  EPA 
encourages  the  use  of  the  least  toxic 
inert  ingredients  available  and  requires 
the  development  of  data  necessary  to 
determine  liie  conditions  of  safe  use  of 
products  that  contain  toxic  inert 
ingredients.  In  developing  this  policy. 
EPA  categorized  inert  ingredients  into 
the  following  four  lists  according  to 
toxicity: 

List  1 — Inerts  of  toxicological 
concern. 

List  2 — Potentially  toxic  inerts,  with 
high  priority  for  testing. 

List  3 — Inerts  of  unknown  toxicity. 

List  4 — Inerts  of  minimal  concern. 

In  the  Federal  Register  of  November 
22.  1989  (58  FR  48314),  EPA  issued  a 
notice  announcing  some  modifications 
to  the  previously  published  Lists  1  and 
2.  In  that  notice.  EPA  also  noted  that 
List  4  was  being  divided  into  two  parts. 
The  original  List  4  became  List  4A, 
representing  minimal  risk  inert 
ingredients.  List  4B  was  created  to 
represent  inert  ingredients  for  which 


EPA  has  sufficient  information  to 
conclude  that  their  current  use  patterns 
in  pesticide  products  will  not  adversely 
affect  public  health  and  the 
environment.  List  4B  will  be  developed 
as  EPA  works  through  the  inerts  strategy 
and  reviews  the  current  inerts  on  Lists 
2  and  3. 

EPA  is  issuing  List  4A  to  provide 
guidance  to  formulators  of  active 
ingredients  being  proposed  for 
deregulation  under  section  25(b)  of  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act.  The  substances 
included  on  List  4A  can  be  added  to 
such  active  ingredients  without 
jeopardizing  their  deregulated  status. 
These  minimum  risk  inert  ingredients 
are  recognized  as  safe  for  use  in 
pesticide  products  based  upon  their 
known  properties. 

In  reviewing  List  4  inert  ingredients 
for  the  proposed  section  25(b)  rule, 
•many  inerts  on  the  original  List  4  were 
moved  from  List  4A  to  List  4B.  In 
particular,  acutely  toxic  inerts  were 
moved  to  4B  because,  although  the 
testing  of  products  for  acute  toxicity 
ensures  low  concern  for  these  inerts  in 
registered  products,  without  such 
regulatory  oversight  there  may  be 
unacceptable  acute  risks.  In  addition, 
many  of  the  inerts  on  the  original  List 
4  received  little  review  for 
environmental  fate  and  ecological 
effects.  Those  inerts  have  been  moved  to 
List  4B  while  EPA  further  assess  their 
environmental  risks.  EPA  also  plans 
soon  to  move  inert  ingredients  now  on 
List  3  to  Lists  4A  and  4B.  The  Food  and 
Drug  Administration  has  considered 
these  inerts  for  use  as  direct  food 
additives  and  in  pharmaceuticals,  and 
they  are  undergoing  additional  review 
by  the  FDA  and  the  Office  of  Water 
before  final  disposition. 

Many  of  the  inerts  on  List  4  A  are 
commonly  consumed  foods.  There  may 
be  other  foods  useful  as  inert 
ingredients  in  pesticide  products  that 
are  not  included  in  this  list  because  they 
have  not  been  used  in  pesticide 
products  up  to  now.  EPA  is  announcing 
a  policy  that,  as  a  general  matter,  it  will 
consider  all  commonly  consumed  foods 
as  List  4A,  inerts  of  minimal  concern. 
Although  some  commonly  consumed 
foods  are  currently  exempted  from  the 
requirement  of  a  tolerance  by  virtue  of 
their  listing  in  the  40  CFR  180.1001, 
EPA  generally  will  no  longer  list 
common  foods  in  this  way.  EPA 
generally  considers  substances  that  are 
commonly  consumed  as  food  to  fall  into 
the  category  of  "generally  recognized  as 
safe"  substances.  EPA  will  not  require  a 
specific  listing  for  commonly  consumed 
foods  in  this  subpart  unless  specific 
information  suggests  that  categorization 


of  "generally  recognized  as  safe'"  is 
inappropriate. 

List  4A — Minimum  Risk  Inerts 

Acetic  acid 
Agar 
Alfalfa 
Alfalfa  meal 
Almond  hulls 
Almond  shells 
Alpha  cellulose 
Apple  pomace 
Atfapulgite-tvpe  clay 
Beef  fat 
B(^!swax 
Beet  powder 
Bentonite 
Bono  meal 
Bran 

Bread  crumbs 
C^^slcareous  shale 
C^Icltc 

Calcium  cartKjnate 
Canary  seed 
(^ne  syrup 
(Jart)on  dioxide 
(jirdboard 
Cirragnenan 
Carrots 
(^sein 
(]heese 
Chlorophyll 
Cinnamon 
Citric  acid 
Citrus  meal 
Citrus  pectin 
(>itrus  pulp 
Clam  shells 
Cloves 
(>x;oa 

Cocoa  shells 
Coco  shell  flour 
Cod  liver  oil 
(Coffee  grounds 
Cookies 
(xjrk 
Cxjm 

Corn  cobs  ^ 

Oirn  flour  ^ 

Corn  meal 
Corn  oil 
CJornstarch 
Corn  synip 
'Cotton 

Cottonseed  mnal 
Cottonseed  oil 
Cracked  oats 
CrackivJ  wheat 
Dextrin 
Dextrose 
Dolomite 

Douglas-fir  bark,  ground 
ERgs 

Egg  shells 
Edible  fish  meal 
Edible  fish  oil 
Flour 

Fuller's  earth 
Gelatin 

Glue,  as  depolymerized  animal  collagen 
Glycerin 
Granite 
Grape  pomace 
Graphite 
Ground  oats 
Guar  gum 


Gum  arable 

Gum  tragacanth 

Gypsum 

Hearts  of  com  flour 

Hydrogenated  vegetable  oils 

Honey 

Invert  sugar 

Invert  syrup 

Kaolinite-type  clay 

Lactose 

Lanolin 

Lard 

Latex 

Lecithin 

Lime 

Limestone 

Linseed  oil 

Malt  flavor 

Meat  meal 

Meal  scraps 

Medicated  fe«^d 

Mica 

Milk 

Millet  seed 

Mineral  oil,  IJ..S.P. 

Molasses 

Montmorillonite-type  clay 

Nitrogen 

Nutria  meat 

Nylon 

Oatmeal 

Oats 

Olive  oil 

Onions 

Orange  pulp 

Oyster  shells 

Paper 

Paprika 

Paraffin  wax 

Peanut  butter 

Peanut  oil 

Peanuts 

Peanut  shells 

Peat  moss 

Pecan  shell  flour 

Pc{:tin 

Polyethylene  film 

Polyethylene  pjjllets 

Potatoes 

Pumice 

Raisins 

Red  cedar  chips 

Red  dog  flour 

Rice 

Rice  hulls 

Rubber 

Rye  flour 

Safflower  oil 

.Sawdust 

.Seaweed,  edible 

.Shale 

.Soapstone 

Sodium  bicarU^nale 

Sodium  chloride 

•Sorbitol 

.Soybean  hulls 

SoytK>an  meal 

Soybean  oil 

Soy  flour 

Soy  protein 

Sucrose 

Sugarbeet  meal 

Sunflower  seeds 

Tallow 

Vanillin 

Vermiculite 


Vitamin  C 
Vitamin  E 
Walnut  flour 
Walnut  shells 
Water 
Wheat 

Wheat  gemi  oil 
Whey 

Winfergre«;n  oil 
W(5ol 

Xanthan  gum 
Yeast 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities, 
Administrative  practice  and  procedure. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Authority:  7  U.S.C.  136a. 

Dated:  June  14,  1994. 

Stephen  L.  Johnson, 

Direttor.  Registration  Division,  Officf;  of 
Pesticide  Progmms. 

IFR  Do<j.  94-23890  Filed  9-27-94:  8:45  asnj 

BILLING  CODE  666fr-eO-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Adjustment  of  Disaster  Grant  Amounts 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  gives 
notice  that  the  maximum  amounts  for 
Individual  and  Family  Grants  and  grants 
to  State  and  local  governments  and 
private  nonprofit  facilities  are  adjusted 
for  disasters  declared  on  or  after  October 
1, 1994 

EFFECTfVE  DATE:  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agencv. 
Washington,  DC  20472,  (202)  646-.3606 
SUPPLEMENTARY  INFORMATION:  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  Public  Law 
93-288,  as  amended,  prescribes  that 
grants  made  under  Section  411, 
Individual  and  Family  Grant  Program, 
and  grants  made  under  Section  422. 
Simplified  Procedure,  relating  to  the 
Public  Assistance  program,  shall  be 
adjusted  annually  to  reflect  changes  in 
the  Consumer  Price  Index  for  All  Urban 
Consumers  published  by  the 
Department  of  Labor. 

Notice  is  hereby  given  that  the 
maximum  amount  of  any  grant  made  to 
an  individual  or  family  for  disaster- 
related  serious  needs  and  necessar\' 
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expenses  under  Section  41 1  of  the  Act. 
with  respect  to  any  single  disaster,  is 
increased  to  $12,600.00  for  all  disasters 
declared  on  or  after  October  1.  1994. 

Notice  is  also  hereby  given  that  the 
amount  of  any  grant  made  to  the  State, 
local  government,  or  to  the  owner  or 
operator  of  an  eligible  private  nonprofit 
facility,  under  Section  422  of  the  Act.  is 
increased  to  $43,600.00  for  all  disasters 
declared  on  or  after  October  1.  1994. 

The  increase  is  based  on  a  rise  in  the 
Consumer  Price  Index  for  All  Urban 
Consumers  of  2.9  percent  for  the  prior 
12-month  period.  The  information  was 
published  by  the  Department  of  Labor 
during  September  1994. 

(Catalog  of  Federal  Domestic  Assistance  No 

83  516.  Disaster  Assistance) 

lames  L.  Witt. 

Director. 

|FR  Doc.  94-24000  Filed  9-27-94;  8  45  ami 

BILLING  CODE  e7IS-0}-P 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 
Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collection{s]  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.9  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public). 

FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Board  Clearance 
Officer — Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  Svstem.  Washington.  D.C. 
20551  (20'2-452-3829) 
OMB  Desk  Officer— Milo  Sunderhauf— 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office 
Building.  Room  3208.  Washington. 
DC.  20503  (202-395-7340) 
Final  approval  under  OMB  delegated 
authority  of  the  extension  without 
revision  of  the  following  rpport(s): 

1.  Report  title:  Weekly  and  Monthly 
Money  Market  Mutual  Fund  Asset 
Reports. 

Agency  form  number:  FR  2051a,  b,  c, 

and  d 
OMB  Docket  number:  7100-0012 
Frequency:  Weekly  and  Monthly 
Reporters:  Money  market  mutual  funds 
Annual  reporting  hours:  6,027 
Estimated  average  hours  per  response 

0.05  (each  for  FR  2051a  and  FR 

2051d);  0.25  (FR  2051b);  0.15  (FR 

2051c) 


Number  of  respondents:  1000  (each  for 

FR  2051a  and  FR  2051b);  52  (FR 

2051c);8(FR2051d). 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
use.  353  et  seq.]  and  is  given 
confidential  treatment  |5  U.S.C. 
552(b)(4)l. 

SUMMARY:  These  reports  provide 
information  on  the  assets  of  money 
market  mutual  funds  which  the  Federal 
Reserve  System  uses  in  the  construction 
of  the  monetary  aggregates. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  with  revision 
of  the  following  report(s): 

1.  Report  title:  Monthly  Sur\'ey  of 
Selected  Deposits  and  the  Annual 
Supplement  to  the  Monthly  Survey  of 
Selected  Deposits. 

Agency  form  number:  FR  2042  and  FR 

2042a 
OMB  Docket  number:  7100-0066 
Frequency:  Monthly  and  annually 
Reporters:  Commercial  and  savings 

banks 
Annual  reporting  hours:  6.825 
Estimated  average  hours  per  response: 

1.00 
Number  of  respondents:  525 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  [12 
U.S.C.  §  248(a)(2)l.  The  individual 
respondent  data  on  amounts 
outstanding  and  on  interest  expense  for 
the  various  deposit  categories  are  given 
confidential  treatment  (5  U.S.C. 
§  552(b)(4)].  Data  on  interest  rates  paid 
on  deposits  are  made  available  to  the 
public  on  request. 

SUMMARY:  The  reports  collect  detailed 
information  on  amounts,  offering  rates, 
interest  expense,  and  fees  on  various 
types  of  retail  deposits  from  a  stratified 
sample  of  BIF-insured  commercial  and 
savings  banks.  The  revisions  are 
designed  in  part  to  make  the  data 
collected  more  accurately  reflect  deposit 
pricing.  In  addition,  other  changes 
eliminate  itr^ms  no  longer  deemed 
necessary  U,  conducting  monetary 
policy.  The  Federal  Reserve  uses  data 
from  the  FR  2042  and  FR  2042a  in  a 
number  of  ways,  including  construction 
and  interpretation  of  the  monetary 
aggregates,  measuring  elasticities  in 
money  demand  equations,  and  assessing 
the  changing  behavior  of  banks  in 
pricing  deposit  accounts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  22.  1994 
William  W.  Wiles, 
Secretary  of  the  Board 
jFR  Doc  94-23963  Filed  9-27-94;  8:45  ami 

BILLING  COOC  6210-01-P 


Benjamin  Franklin  Bancorp,  M.H.C.,  et 

al.;  Formations  of:  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Banknndicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  October 
21.  1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1 .  Benjamin  Franklin  Bancorp. 
M.H.C..  Franklin.  Massachusetts;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Benjamin  Franklin  Savings 
Bank,  Franklin.  Massachusetts. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  N.W..  Atlanta,  Georgia 
30303: 

1.  Regions  Financial  Corporation  and 
Regions  Corporation,  both  of 
Birmingham.  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of  Regions 
Bank  of  Louisiana.  Baton  Rouge. 
Louisiana.  Regions  Financial 
Corporation's  second-tier  thrift 
subsidiary.  Secor  Bank.  F.S.B., 
Birmingham.  Alabama,  will  convert  to  a 
state-nonmember  bank  and  change  its 
name  to  Regions  Bank  of  Louisiana, 
Baton  Rouge.  Louisiana. 

In  connection  with  this  application. 
Regions  Corporation  also  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
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shares  of  Regions  Bank  of  Louisiana, 
Baton  Rouge,  Louisiana. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1  Fishback  Financial  Corporation 
(formerly  Fishback  Insurance  Agency, 
Inc.),  Brookings,  South  Dakota;  to 
acquire  at  least  95  percent  of  the  voting 
shares  of  First  National  Bank  of  White, 
White,  South  Dakota,  and  100  percent  of 
the  voting  shares  of  Community  State 
Bank  (formerly  Community  State  Bank 
of  Stockholm),  Stockholm,  South 
Dakota. 

2.  Village  Bancshares,  Inc.,  St. 
Francis,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  Village  Bank.  St.  Francis, 
Minnesota. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

I.  Y'oakum  National  Bancshares,  Inc., 
Yoakum.  Texas,  has  applied  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  Yoakum  National 
Bancshares-Delaware,  Inc.,  Wilmington, 
Delaware,  and  thereby  indirectly 
acquire  Yoakum  National  Bank, 
Yoakum,  Texas. 

In  connection  with  this  application, 
Yoakum  National  Bancshares-Delaware, 
Inc.,  Wilmington,  Delaware,  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
Yoakum  National  Bank,  Yoakum,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Sf^pfember  22. 1994 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  D(K..  94-23965  Filed  9-27-94:  8:45  .mil 

BILLING  CODE  M1(M1-F 


Huxley  Bancorp;  Notice  of  Application 

to  Engage  de  novo  in  Permissible 
Nont>ankin9  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  v,Titing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increa.sed 
competition,  or  gains  in  efficiency,  (hat 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources,  • 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
<:ommenting  would  be  aggrieved  by- 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  18. 
1994. 


A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

7.  Huxley  Bancorp,  Huxley,  lov.a:  lo 
engage  de  novo  through  its  subsidiary 
First  State  Bank,  Huxley,  Iowa,  in 
making  and  ser\icing  loans  through  the 
participation  in  a  one  year  revohing 
line  of  credit  overline,  pursuant  to«j 
225.25(b)(1)  of  the  Boards  Regulation  Y. 

Board  of  Governors  of  the  Federfc)  Rr>;rnp 
System,  September  22. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board 
IFR  Doc.  94-23964  Filed  9-27-94  8.45  err] 

BILUNG  CODE  621(H>1.F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  the  Waiting  Penod 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by'Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  trade 
Commission  and  the  Assistant  Atton-.e\ 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans  Sej.iion 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  lo  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  he 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiimg 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attcmev 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  resj)«  1 
to  these  proposed  acquisitions  durinj; 
the  applicable  waiting  period 


Transactions  Granted  Early  Termination  Between:  090694  and  091694 


Name  of  acquiring  person,  name  ot  acquired  person,  name  ot  acquired  entity 


Radio  Associates,  LP.,  Gordon  Gray  irrevocable  Living  Trust,  Summit  Subsidiary  Ttiree,  Inc  

Itochu  Corporation.  Louis  N.  GokJring,  Franklin  Equity  Leasing  Co  

US  Foodservice  Inc.,  Don  J.  Hindman,  ClarV  Food  Service,  Inc.  &  Daniel's  Food  Sen/ice.  Inc 

Beverly  Enterprises,  Inc.,  Merck  &  Co.,  Inc.,  Dunmngton  Dnjg,  Inc 

Oakwood  Homes  Corpofation,  GoWen  West  Homes,  Goklen  West  Homes 

Manner  Health  Group,  Inc.,  Ronald  E.  Hayes.  Regency  Health  Care  Centers,  Inc ■. 

Mariner  Health  Group,  Inc.,  Farrell  B.  Jones,  Regency  Health  Care  Centers,  Inc 

UCB  S.A.,  Ethyl  Corporation,  Whitby,  Inc  

Joseph  Littlejohn  &  Levy  Fund,  LP.,  Men/yn  E.  Griffin,  Greater  Connecticut  Broadcasting,  Inc  ... 

Quantum  Realty  Trust,  Quantum  Realty  Trust,  Banyan  Mortgage  Investors  L.P.  Ill  

Siemens  Aktiengesellschaft,  Pyramid  Technology  Corporation,  Pyramid  Technology  Corpofation 
IR  Partners,  Integrated  Resources,  Inc.,  Integrated  Resources,  Inc  


PMN  No. 


94- T  944 
94- T  991 
94-1995 
94-2017 
94-2033 
94-2034 
94-2035 
94-2039 
94-2042 
94-2044 
94-2048 
94-2051 


Date  tetrru- 
r^ied 


09/06  94 
09  ft  .'94 
09/1*94 
09/0694 
05  ■06^4 
09  06  94 
09'06-94 
09/06  94 
09/06  ■94 
09/06?'4 
09.'0e9-i 

09  ce  i  ■■ 


>'t4()4 
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Transactions  Granted  Early  Termination  Between:  090694  and  091694— Continued 


Nanw  of  acquiring  person,  riame  of  acquired  person,  name  of  acquired  entity 


Fabn-Centers  of  Amenca.  Inc  ,  Brown  Group.  Inc.,  Cloth  World.  Inc  and  the  Cloth  World  divtsKxi  of  Brown  

Equifax  Inc..  Transamenca  CorporatKjn.  Osbom  Laboratones.  Inc  

Motorola.  Inc..  Intefnafronal  Business  Machines  Corporatjon,  ARDIS  Holding  Company,  a  partnership  

WhrtehaM  Street  Real  Estate  Linnted  Partnership  V,  The  Traveters  Inc..  The  Travelers  Insurance  Compar>y 

Hubert  Perrodo.  British  Gas  pic,  BG  Gabon.  Inc  

Fiserv.  Inc.,  AT&T  Corp.,  AT&T  Global  Information  &  Solutions  Company  „ 

Motorola.  Inc.,  Motorola.  Inc..  ARDIS  Holding  Corrpany  

MEDIO  Incorporated,  James  R.  Leminger.  M.D.,  KCI  Thefapeuttc  Services,  Inc  

CSS  Industnes.  Inc.,  Smith  Corona  Corporation.  Histacount  Corporation 

Johnson  &  Johnson.  Alliance  Pharmaceutical  Corp.,  Alliance  Pharmaceutical  Corp ~ 

Ingram  Industnes  Inc..  MascoTech,  inc..  Foster  Valve  Corporation „. 

Stewart  Enterprises.  Inc..  Darryl  J.  Roberts  and  Ann  K  Roberts.  Legacy  One,  Inc  - 

Loral  Corporation,  Siemens  Aktiengesellschaft.  Siemens  Gamnasoncs,  Inc  

Thrifty  Foods  Acquisition  Co  ,  Consumer  Choice,  Inc.  Employee  StocK  Ownership  Plan,  Consumers  Choice, 
Inc  

Oklahoow  Health  System.  Inc.,  SMC  Health  Services  Corpofation,  Southwest  Medical  Center  of  Oklahoma, 
Inc - - - 

Lincoln  Natior>al  Corporation,  Oscar  Jack  Gomez,  Ezon,  Inc 

Piene  Alain  Blum,  Ronakj  L.  Wolfgang.  Ebel  USA.  Inc  

Electro  Rent  Corporation,  Genstar  Rental  Electronics.  Inc..  Genstar  Rental  Electronics.  Inc  

intrawest  Corporation,  Victoria  Co.,  Ltd.,  Stratton  Ski  Corporation  

Cemex,  S.A.  de  C.V.,  Lone  Star  Industnes,  Inc.,  Lone  Star  Fateon  Partnership „ 

Beatrice  Foods  Holdings  Corp  ,  Jack  E  Elliott,  Mrs.  Alisons  Cookie  Company.  Incorporated  „ 

Cemex  S  A  de  C  V  ,  Concorde  Finance  and  Investments  Inc..  Lone  Star  Fakxm  Partnersfnp  — 

American  Manutactunng  Corporation,  Mr  Steven  J.  Sheftel.  Crawford  Products,  Inc 

NationsBank  Coiporalion,  Express  America  HokJing  Corporation.  Express  Amenca  Mortgage  Corporation 

Stichting  Admini«tr«llekantoof  ABN  AMRO  HokJing,  CoreStates  Financial  Corp..  Wasco  Funding  Corp  

Fluor  Corporation,  Hanson  pk:  (a  British  company),  Peabody  Coal  Company  &  Peabody  COALSALES  Co  

Australian  National  Industries  Limited.  Palmer  Tube  MiHs  Limited.  Palmer  Tutie  Mills  Limited  

New  York  Life  Insurance  Company,  Stephen  A.  Gregg.  The  ETHIX  Corporation  

Motorola.  Inc..  NEXTEL  Communications,  Inc.,  NEXTEL  Communications,  Inc 

The  WHHams  Companies.  Inc..  JVD  Holdings.  Inc..  JVD  HoWings,  Inc 

Adam  Young,  Nabonwide  Mutual  Insurance  Company,  WATE-TV,  WBAY-TV  and  WRIC-TV 

MKt- America  Dairymen,  IrK.,  GEV  Corporation.  Land-O-Sun  Danes,  Inc  

Mid-Amenca  Dairymen,  Inc  .  Dairymen.  Incorporated,  Dairymen,  Incorporated  

Affiliated  Foods  Cooperative,  Inc..  United  AG.  Cooperative.  Uk  .  Affiliated  Foods  Cooperative,  Inc  

Ochsner  Clinic,  Ochsner/Sisfers  of  Charity  Health  Plan,  Inc.,  Ochsner/Sisters  of  Chanty  Health  Plan,  Inc  

Alton  Ochsner  Medical  Foundation,  Ochsner/Sisters  of  Charity  Health  Plan,  Inc.,  Ochsner/Sisters  of  Charity 
Health  Plan.  Inc 

Sisters  of  Chanty  of  the  Incarnate  Word.  Ochsner/Sisters  of  Chanty  Health  Ran,  Inc.,  Ochsner/Sisters  of  Char- 
ity Health  Plan.  Inc 

Century  Communications  Corp.,  a  New  Jersey  corporation.  George  L.  Schrenk,  Mega  Comm,  Inc  

American  Ecology  Corporation,  Quadrex  Corporation.  Quadrex  Recycle  Center  

E  W  Blanch  Hofcings.  Inc.,  Elton  G.  and  Leslie  J.  George.  Elton  George  and  Company,  et  al  

Apache  Corporation,  Tmst  FBO  HaroW  Hunter  Whiter,  III,  SW  Production  Company  

Donakj  H.  Gales.  Gntfith  Consumers  Company  Voting  Trust.  Gnffrth  Cor^umer  Company 

Noel  Group.  Inc.,  The  Dun  4  Bradstreet  Corporation,  Plan  Sen/ices.  Irx; 


PMNNo. 


94-2058 
94-2060 
94-2062 
94-2063 
94-2066 
94-2067 
94-2068 
94-2046 
94-1988 
94-2022 
94-2023 
94-2032 
94-2064 

94-2056 

94-2011 
94-2070 
94-2072 
94-2078 
94-2084 
94-2086 
94-2087 
94-2094 
94-2097 
94-2098 
94-2108 
94-2109 
94-21 1 1 
94-2113 
94-2121 
94-2129 
94-2133 
94-1700 
94-1701 
94-2028 
94-2040 

94-2041 

94-2043 
94-2080 
94-2110 
94-2117 
94-2123 
94-2127 
94-2139 


Date  termi- 
nated 


09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/06/94 
09/09/94 
09/11/94 
09/12/94 
09/12/94 
09/12/94 
09/12/94 

09/12/94 

09/13/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/14/94 
09/16^94 
09/16/94 
09/16/94 
09/16/94 

09/16/94 

09/16/94 
09/16/94 
09/16/94 
09/16,'94 
09/16/94 
09/16/94 
09/16/94 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office.  Bureau  of  Competition.  Room 
303.  Washington.  D.C.  20580.  (202)  326- 
3100. 

By  Direction  of  the  Commission 

Donald  S.  Oark. 

Secretary. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Notice  of  Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5.  U.S.C.  Appendix  2) 
announcement  is  made  of  the  following 
advisory  committees  scheduled  to  meet 
duinng  the  month  of  October  1994: 

Name:  Health  Services  Developmental 
Grants  Review  Subconunittee. 

Datrand  Time  Octuber  12-13.  1994,  S:00 


pyoce:  Holiday  Inn  Crowns  Plaza. 
Conference  Room  (TEA).  Rockville. 
Maryland  20852. 

Open  October  12.  8:00  am.  to  900  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  experimental,  analytical  and 
theoretical  research  on  costs,  quality,  access, 
effectiveness,  and  efficiency  of  the  delivery 
of  health  services  for  the  research  grant 
program  administered  by  the  Agency  for 
Health  Care  Policy  and  Research  (AHCPR). 

Agenda:  The  open  session  of  the  meeting 
on  October  12  frtim  8  00  am  to  900  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
During  the  closed  session,  the  Subcommittee 
will  be  reviewing  research  and 
demonstration  grant  applications  relating  to 
the  delivery,  organization,  and  financing  of 


health  services.  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Title  5. 
U.S.C  Appendix  2  and  Title  5.  U  S.C., 
552b(c)(6).  the  Administrator,  AHCPR,  has 
made  a  forma!  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact 
Elizabeth  A.  Breckinridge,  M.S..  Scientific 
Review  Administrator,  Scientific  Review 
Branch,  Agency  for  Health  Care  Policy  and 
Research,  Suite  602,  Executive  Office  Center, 
2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1452. 

Name:  Health  Sen-ices  Research  Review 
Subcommittee. 

Date  and  Time:  October  19-20, 1994.  8:00 
a.m. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike.  Conference  Room  (TBA) 
Rockville,  Maryland  20852. 
Open  October  19,  8:00  a.m.  to  8:45  a.m. 
Closed  for  remainder  of  meeting. 
Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  quality,  access,  and  efficiency  of  the 
delivery'  of  health  services  for  the  research 
grant  program  administered  by  AHCPR. 

Agenda:  The  open  session  of  the  meeting 
on  October  19  from  8:00  a.m.  to  8:45  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
During  the  closed  sessions,  the 
Subcommittee  will  be  reviewing  analytical 
and  theoretical  research  grant  applications 
relating  to  the  delivery,  organization,  and 
financing  of  health  services.  In  accordance 
with  the  Federal  Advisory  Committee  Act. 
Title  5,  U.S.C,  Appendix  2  and  Title  5, 
U.S.C.  552b(c)(6),  the  Administrator.' 
AHCPR.  has  made  a  formal  determination 
that  these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to  reveal 
personal  information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Patricia 
G.  Thompson,  Ph.D.,  Scientific  Review 
Administrator,  Scientific  Review  Branch, 
Agency  for  Health  Care  Policy  and  Research. 
Suite  602.  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1451. 

Name:  Health  Care  Technology  Study 
Section. 

Date  and  Time:  October  24-25, 1994,  8:30 
a.m. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Conference  Room  (TBA). 
Rockville,  Maryland  20852. 

Open  October  24, 8:00  a.m.  to  900  am. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  of  health 
services  research  grant  applications 
concerned  with  medical  decisionmaking. 


computers  in  health  care  delivery,  and  the 
utilization  and  effects  of  health  care 
technologies  and  procedures. 

Agenda:  The  open  session  on  October  24 
from  8:30  a.m.  to  9:30  a.m.  will  be  detofcd 
to  a  business  meeting  covering  administrative 
matters  and  reports.  The  closed  sessions  of 
the  meeting  will  be  devoted  to  a  review  of 
health  services  research  grant  applications 
relating  to  the  delivery,  organization,  and 
financing  of  health  services.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
Title  5.  U.S.C.  Appendix  2  and  Title  5. 
use.  552b(c)(6).  the  Administrator, 
AHCPR,  has  made  a  formal  determination 
that  these  latter  sessions  will  be  closed 
because  the  discussions  are  likely  to  reveal 
personal  information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Karen 
Rudzinski.  Ph.D.,  Scientific  Review 
Administrator.  Scientific  Review  Branch, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602,  Executive  Office  Center,  2101  East 
Jefferson  Street,  Rockville,  Maryland  20852, 
Telephone  (301)  594-1437. 

Name:  Health  Services  Research 
Dissemination  Study  Section. 

Date  and  Time:  October  27-28, 1994.  8:00 
a.m. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Conference  Room  (TBA). 
Rockville,  Maryland  20852. 

Open  October  27,  8:00  am  to  830  am. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  the  review  of  and  making 
recommendations  on  grant  applications  for 
Federal  support  of  conferences,  workshopr, 
meetings,  or  projects  related  to  dissemination 
and  utilization  of  research  findings,  and 
AHCPR  liaison  with  health  care  policy 
makers,  providers,  and  consumers. 

Agenda:  The  open  session  of  the  meeting 
on  October  27  from  8:00  a.m.  to  8:30  a.m. 
will  be  devoted  to  general  business  matters. 
During  the  closed  portions  of  the  mt:eting, 
the  Study  Section  will  be  reviewing  grant 
applications  relating  to  the  d:sse;  lination  of 
research  on  the  organization,  costs,  and 
efficiency  of  health  care.  In  accordance  with 
the  Federal  Advisorv  Committee  Act,  Title  5, 
U.S.C.  Appendix  2  and  Title  5, 1'  S.C. 
552b(c)(6),  the  Administrator.  AHCPR,  has 
made  a  formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or  other 
relevant  information  should  contact  Mrs. 
Linda  Blankenbaker,  Scientific  Review 
Administrator,  Scientific  Review  Branch, 
Agency  for  Health  Care  Policy  and  Research, 
Suite  602,  2101  East  Jefferson  Street, 
Rockville.  Maryland  20852.  Telephone  (301) 
594-1438. 

Agenda  items  for  all  meetings  are  subject 
to  change  as  priorities  dictate. 


Dated:  September  20,  1994. 
Richard  J.  Greene, 

Acting  Administrator. 
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Centers  for  Disease  Control  and 
Prevention 

Establishment  of  Disease,  Disability, 
and  Injury  Prevention  and  Control 
Special  Emphasis  Panel 

Pursuant  to  the  Federal  Adviscrj' 
Committee  Act.  Public  Law  92-463,  as 
amended  (5  U.S.C.  App.  2).  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry  • 
(ATSDR)  announce  the  establishment  by 
the  Secretary  of  Health  and  Human 
Services  (HHS),  on  September  18,  1994. 
of  the  following  Federal  advisory 
committee: 

Designation:  Disease,  Disability,  and 
Injury  Prevention  and  Control  Special 
Emphasis  Panel. 

Purpose:  The  Disease,  Disability  and 
Injury  Prevention  and  Control  Special 
Emphasis  Panel  will  provide  advice  and 
guidance  to  the  Secretary,  the  Assistant 
Secretary  for  Health,  the  Director  of 
CDC.  and  the  Administrator  of  ATSDR, 
regarding  the  scientific  and  techriral 
merit  of  grant  and  cooperative 
agreement  assistance  applications 
relating  to  the  causes,  prevention,  and 
control  of  diseases,  disabilities,  injuries, 
and  impairments  of  public  heahh 
significance;  exposure  to  hazardous 
substances  in  the  environment;  heahh 
promotion  and  education;  and  other 
related  activities  that  promote  health 
and  well  being. 

Authority  for  this  committee  will 
expire  September  18, 1996,  unless  the 
Secretary  of  HHS,  with  the  concurrenc  e 
of  the  Committee  Management 
Secretariat.  General  Services 
Administration,  fonnally  determines 
that  continuance  is  in  the  public 
interest. 

Dated:  September  22. 1994. 
VVilliam  H.  Gimson. 

Actmg  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  ContrcJor.d 
Prevention  (CDC). 

IFR  Doc.  94-23953  Filed  9-27-94:  8  45  err.} 
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Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research: 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  Centers  for  Disease 


49406 


Federal  Register  /  Vol.  59,  No.  187  /  Wednesday,  September  28,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  187  /  Wednesday.  September  28.  1994  /  Notices 


49407 


4^406 


re<i.r..I  R.-v,lst.r    '  Vol.  59.  No.  187  /  Wednesday.  September  28.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  187  /  Wednesday.  September  28.  1994  /  Notices 


49407 


Control  and  Prevention  (CE)C) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  for  Energy- 
Related  Epidemiologic  Research. 

rimes  and  Dates:  9  a.m. -5  p  m.,  October 
13.  1994.  8  a.m.-12  noon.  Octot)er  14.  1994. 

Place:  Sheraton  Suites  Hotel.  801  North  St. 
Asaph  Street.  Alexandria.  Virginia  22314. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  recommendations  to 
the  Secretary  of  Health  and  Human  Services 
(HHS);  the  Assistant  Secretary  for  Health;  the 
Director,  CDC;  and  the  Administrator, 
Agency  for  Toxic  Substances  and  Disease 
Registry  (ATSDR).  on  the  establishment  of  a 
research  agenda  and  the  conduct  of  a 
research  program  pertaining  to  energy-related 
analytic  epidemiologic  studies.  The 
committee  will  take  into  consideration 
information  and  proposals  provided  by  the 
Department  of  Energy  (DOE),  the  Advisory 
Cx)mmittee  for  Environment  5>afety  and 
Health  which  was  established  by  DOE  under 
the  guidelines  of  a  Memorandum  of 
I'nderstanding  between  HHS  and  DOE.  and 
other  agencies  and  organizations,  regarding 
the  director  HHS  should  take  in  establishing 
the  research  plan  and  in  the  development  of 
a  research  plan. 

Matters  to  be  discussed:  The  National 
Center  for  Environmental  Health  (NCEH).  the 
National  Institute  for  Occupational  Safety 
and  Health,  and  ATSDR  will  make  brief 
presentations  on  the  progress  of  current 
studies.  Additional  agenda  items  will 
include:  CDC/ ATSDR  issues. 
declassiPication/access  issues,  public 
involvement  activities,  and  working  group 
recommendations. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information. 
Nadine  Dickerson.  Program  Analyst. 
Radiation  Studies  Branch.  Division  of 
Environmental  Hazards  and  Health  Effects. 
NCEH.  CDC.  4770  Buford  Highway.  NE.  (F- 
35).  Atlanta.  Georgia  30341-3724.  telephone 
404/488-7040. 

Dated:  September  22, 1994 
William  H.  Gimson. 
Acting  Associate  Director  for  Policv 
Coordination.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  94-23952  Filed  9-27-94;  8:45  am] 
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Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority;  Office  of 
Quality  Improvement  programs 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA).  (Federal 
Register.  Vol.  59,  No.  60.  pp.  14659- 


14660.  dated  Tuesday,  March  29.  1994) 
is  amended  to  reflect  changes  in  the 
organizational  title  and  structure  of  the 
Office  of  Peer  Review  (OPR).  Health 
Standards  and  Quality  Bureau. 
Associate  Administrator  for  Operations 
and  Resource  Management.  OPR  is 
being  reorganized  to  properly  meet  the 
Health  Care  Quality  Improvement 
Initiative  which  is  part  of  a  new 
initiative  to  improve  care  for  Medicare 
beneficiaries.  OPR  is  being  retitled  the 
Office  of  Quality  Improvement 
Programs. 

The  specific  amendments  to  Part  F  are 
as  follows: 

•  Section  F.10.D.7.b.  (Organization)  is 
amended  to  read  as  follows: 

b.  Office  of  Quality  Improvement 
Programs 

(1)  Division  of  Program  Operations 

(2)  Division  of  Program  Development 

(3)  Division  of  Contract  Operations 

(4)  Division  of  Quality  Measurement 

and  Improvement 

•  Section  F.20.D.7.b.  (Functions) 
Office  of  Peer  Review  is  amended  by 
deleting  the  statement  and  substructure 
in  their  entirety  and  replacing  them 
with  the  new  functional  statements.  The 
new  functional  statements  read  as 
follows: 

b.  Office  of  Quality  Improvement 
Programs  (FLE3) 

•  Directs  the  Medicare  Health  Care 
Quality  Improvement  Program  (HCQIP). 

•  Oversees  the  development  and 
implementation  of  a  variety  of 
performance  measurement  and  quality 
management/improvement  efforts  to 
assess/improve  quality  of  care  activities 
in  all  health  care  settings. 

•  Develops  and  interprets  policies, 
regulations  and  legislation  to  support 
the  HCQIP 

•  Develops  and  implements 
operational  procedures  and  instructions 
for  the  award,  management  and 
validation  of  the  HCQIP  related 
contracts. 

•  Develops  and  manages  a  program 
effectiveness  strategy  and  reporting 
system. 

•  Develops,  implements,  and 
maintains  Informational  Resources 
Management  (IRM)  activities  in  support 
of  HCQIP  including  development  and 
oversight  of  ADP  systems,  e.g..  technical 
and  management  information  systems. 

•  Provides  direction  to.  and 
coordinates  activities  with,  the  HCFA 
regional  offices'  HCQIP  activities. 

•  Maintains  liaison  with  other  HCFA, 
HHS  and  Executive  Branch  components, 
Congress,  and  external  professional  and 
medical  organizations. 


(1)  Division  of  Program  Operations 
(FLE31) 

•  Manages  day-to-day  operations  of 
HCQIP  systems  activities. 

•  Oversees  HCQIP  systems  support 
contracts. 

•  Designs,  operates,  documents,  and 
maintains  system  applications  used  in 
the  administration  of  the  HCQIP. 

•  Coordinates  with  HCFA  regional 
offices  and  other  HHS/HCFA 
components  regarding  Informational 
Resources  Management  (IRM)  and 
systems/operational  issues. 

•  Designs,  develops,  and  monitors 
HCQIP  management  reports  to  support 
effective  and  efficient  operation  of 
HCQIP  systems  and  tracking  of 
contractor  deliverables. 

•  Provides  technical  assistance  in 
implementing  and  maintaining 
program-related  ADP  systems. 

•  Oversees  training,  evaluating, 
budgeting,  and  planning  to  support 
HCQIP  contractor  proposals,  as  well  as 
establishing  procedures  regarding 
systems  operations  and  security. 

•  Provides  internal  ADP  support,  e.g.. 
investigates,  develops  and  implements 
new  office  automation  technology. 

•  Manages  Data  Abstraction 
Contracts. 

•  Maintains  liaison  with  other  HCFA 
and  HHS  components.  Congress,  and 
external  professional  organizations. 

(2)  Division  of  Program  Development 
(FLE32) 

•  Develops,  implements,  and 
interprets  program  policy  and  guidance 
pertaining  to  the  implementation  of  the 
HCQIP  in  all  health  care  settings. 

•  Monitors  legislative,  regulatory  and" 
operational  developments  related  to  the 
HCQIP.  and  develops/amends  related 
regulations  and  legislative  proposals. 

•  Coordinates  with  other  HHS/HCFA 
components  and  appropriate  private/ 
public  sector  organizations  regarding 
the  development  of  HCQIP  program 
poUcy,  regulations,  and  legislative 
proposals. 

•  Develops  program  manual 
issuances  and  policy  guidance. 

•  Develops  and  manages  program 
approaches  to  apply  HCQIP  strategies  to 
health  care  provided  in  all  health  care 
settings. 

•  develops  and  implements  quality 
improvement/management  feedback/ 
dissemination  mechanisms. 

•  Processes  and  responds  to  inquiries 
from  the  public.  Congress  and  other 
entities  regarding  HCQIP. 

(3)  Division  of  Contract  Operations 
(FLE33) 

Maintains  responsibility  for  the 
following  activities  in  support  of  HCQIP 


contracts,  accounts  and  support 
activities: 

•  Formulates  contract  and 
administrative  budgets. 

•  Maintains  fund  control  systems. 

•  Develops  and  manages  the 
procurement  planning  process. 

•  Coordinates  contract  development, 
evaluation  and  negotiations. 

•  Provides  program  guidance, 
technical  assistance  and  training  to 
HCFA  central  and  regional  office  staff 
and  contractor  personnel  on  program 
evaluation  and  financial  management 
activities. 

•  Develops,  implements  and  manages 
a  comprehensive  system  for  assessing 
contractor  performance  and  for 
measuring  the  overall  effectiveness  of 
HCQIP. 

•  Conducts  liaison  with  HCFA  central 
and  regional  office  staff  and  the 
contractor  community  concerning 
contract  and  financial  management  and 
evaluation  issues. 

(4)  Division  of  Quality  Measurement 
and  Improvement  (FLE34) 

•  Oversees  a  variety  of  performance 
measurement  and  quality  improvement 
efforts  to  assess/improve  quality  of  care 
activities  in  health  care  settings. 

•  Direct  and  monitor  the 
development  of  HCQIP  projects  to 
improve  quality  of  care  for  Medicare 
beneficiaries. 

•  Analyzes  clinical,  claims,  and 
demographic  data  and  develops  models 
to  measure  patterns  and  outcomes  of 
care. 

•  Directs  and  monitors  the 
development,  assessment,  compilation, 
preparation,  and  dissemination  of 
information  on  the  quality  and  patterns 
of  care. 

•  Develops  data  and  information 
dissemination  protocols  to  provide 
feedback  to  the  public  and  medical 
community  on  the  quality  of  care 
provided  to  Medicare  beneficiaries. 

•  Promotes  participation  of  public; 
and  private  sector  individuals  and 
groups  in  the  development  of 
performance  measures  and  quality 
improvement  strategies  of  mutual 
benefit  and  interest. 

Dated:  September  9. 1994. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

IFR  Doc.  94-23962  Filed  9-27-94;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  October  1994: 

A'ome.'Ojuncil  on  Graduate  Medical 
Education 

7/me.  October  26. 1994,  1:30  p.m. -5:00 
p.m.  October  27,  1994,  8:30  a.m. -4:00  p.m. 

Place:  Quality  Hotel.  Capitol  Hill,  415  New 
lersey  Avenue.  SVV..  Washington.  DC  20024. 

Open  for  entire  meeting. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary-  and  to  the 
Committees  on  Labor  and  Human  Resources, 
and  Finance  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  with  respect  to  [A]  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
surgical  sf>ecialties  and  subspecialties;  (C) 
issues  relating  to  foreign  medical  graduates; 
(D)  appropriate  Federal  policies  regarding 
(A),  (B).  and  (C)  atx>ve;  (E)  appropriate  efforts 
to  be  carried  out  by  medical  and  osteopathic 
schools,  public  and  private  hospitals  and 
accrediting  bodies  regarding  matters  in  (.A). 
(B),  and  (C)  above;  (F)  deficiencies  in  the 
needs  for  improvements  in,  existing  data 
bases  concerning  supply  and  distribution  of. 
and  training  programs  for  physicians  in  the 
United  States. 

Agenda:  There  will  be  a  panel  discussion 
on  the  status  of  health  care  reform.  The 
Council  will  be  discussing  approval  of  the 
interim  draft,  generalist  and  specialist  supply- 
and  requirements  and  COGME  goals; 
discussions  and  action  on  Women  in 
Medicine  findings  and  recommendations; 
and  a  status  report  on  managed  care  impact 
on  the  physician  workforce  and  medical 
education. 

Reports  and  ujxiates  will  be  given  on  the 
1995  work  plnn;  commission  structure  and 
function;  Council  on  Graduate  Medical 
Education  Primary  Care  Workforce 
Workgroup  and  National  Advisory  Council 
on  Nurse  Education  and  Practice  Primary 
Care  Workforce  Workgroup;  medical 
licensure  workgroup;  minorities  in  medicine; 
and  underserved  areas. 

Anyone  requiring  information  regarding 
the  subject  Council  should  contact  Marc  L 
Rivo,  M.D.,  M.P.H..  Executive  Secretar\', 
telephone  (301)  443-6190;  or  F.  Lawrence 
Clare,  M.D..  M.P.H.,  Deput>-  Executive 
Secretary,  telephone  (301)  443-6326,  Council 
on  Graduate  Medical  Education,  Division  of 
Medicine.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Room  9A-27,  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20857. 

Name:  HRSA  Aids  Advisorv  Committee 
Time:  October  26-27. 1994.  8i00  a.m. 
Place:  Washington  Room,  Ramada  Plaza 

Hotel.  10  Thomas  Circle.  NW.,  Washington. 

DC  20005. 


The  meeting  is  open  to  the  public. 

Purpose:  The  Committee  advises  the 
Secretary  with  respect  to  health  professional 
education,  patient  care/health  care  delivery 
to  HIV-infected  individuals,  and  research 
relating  to  transmission,  prevention  and 
treatment  of  HIV  infection. 

Agenda:  The  topics  to  be  discussed  include 
the  AIDS  Clinical  Trial.  Group  076, 
evaluation  of  HRSA's  AIDS  programs,  and 
the  Ryan  White  Comprehensive  AIDS 
Resources  and  Emergency  Act 
Reauthorization. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  Pearl 
Katz.  Ph.D.,  AIDS  Program  Office,  Health 
Resources  and  Services  Administration. 
Room  14A-21,  Parklawn  Building.  5600 
Fishers  Lane.  Rockville.  Maryland  20857. 
Telephone  (301)  443-4588. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  September  23. 1994. 
Jackie  E.  Baum. 

Advison'  Committee  Management  Officer, 
HRSA.  ' 

IFR  Doc.  94-23955  Filed  9-27-94;  8:45  am) 
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National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  a  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Demonstration  and 
Education  Research  Grant  Applications. 

Date.  October  26-27,  1994. 

Time:  9KX)  a.m. 

Place:  Stouffer  Concourse  Hotel.  Arlington, 
Virginia. 

Contact  Person:  Louise  Gorman.  Ph.D.. 
5333  Westbard  Avenue.  Room  548,  Bethesda. 
Maryland  20892.  (301)  594-7452. 

Purpose/ Agenda :  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prof>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  {Jersonal  prix'acy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 


UMI 
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Dated:  September  20,  1994. 
Susan  K.  Feldman, 

Committt^  Miinanement  Officer,  SIH. 
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National  Heart.  Lung,  and  Blood 
Institutes;  Notice  of  Meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee 

Pursuant  to  Public  Law  92-^63. 
notice  is  hef  by  given  of  the  meeting  of 
the  Sickle  Cell  DLsea-se  Advisory 
Committee.  Naticnal  Heart,  Lung,  and 
Blood  Institute.^.  October  28,  1994.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  31. 
Conference  room  9.  C-Wir.j^.  9000 
Rockville.  Belhesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m  to  adjournment,  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch.  National  Heart. 
Lung,  and  Blood  Institutes.  Building  31. 
Room  4A21.  Bethesda.  Maryland  20892. 
(301)  496-4236.  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or'other 
reasonable  accommodations,  should 
contact  the  Exe<;utive  Secretary  in 
advance  of  the  meeting. 

Dr.  Clarice  D.  Reid,  Executive 
Secretary,  Sickle  Cell  Disease  Advisory 
Committee,  Division  of  Blood  Diseases 
and  Resources,  NHLBI,  Federal 
Building  Room  508,  Bethesda. 
Marvland  20892.  (301)  496-6931.  will 
furnish  substantive  program 
information. 

(rritaiog  of  Fedfral  Dom»'stic  Assistance 
Progrnm  No.  93.839.  BlixxJ  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated  September  21.  1994. 
Susan  K.  Feldman, 
Coinmittftf  .\/uni)^*emenf  Officer.  NIH. 
IFR  D<x    94-23971  Filed  »-27-94.  8  45  ami 
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National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory 
Board  on  Medical  Rehabilitation 
Research 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 


the  National  Advisory  Board  on  Medical 
Rehabilitation  Research,  National 
Institute  of  Child  Health  and  Human 
Development,  October  31-November  1. 
1994.  Bethesda  Marriott  Hotel,  5151 
Pooks  Hill  Road,  Bethesda,  Maryland 
20814. 

The  meeting  will  he  open  to  the 
public  from  9  a.m.  to  5  p.m.  on  0«;tober 
31  and  9  a.m.  to  adjournment  on 
November  1.  Attendance  by  the  public 
will  be  limited  to  space  available.  The 
Board  will  (1)  develop  methods  for 
insuring  dis.semination  of  NCMRR 
activities  to  people  with  disabilities  and 
the  research  and  clinical  communities; 

(2)  review  the  need  for  clinical  research; 

(3)  develop  a  process  for  revising  the 
Research  Plan;  and  (4)  introduce  new 
members. 

Ms.  Mary  Plummer,  Committee 
Management  Specialist,  NICHD.  6100 
Building,  Room  5E03,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  Area  Code  301,  496-1485.  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  Advisory  Board  members  as 
well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Plummer. 

Dated:  September  21. 1994 
Susan  K.  Feldman, 

Comminee  Management  Officer.  .\IH 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetmgs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  follow  ing  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Piirpose/Agenda:  To  review  Small 
Biisintss  Innovation  Research  Program  grant 
iipplications. 

Same  of  SEP:  Multidisciplinary  Sciences. 

Date  October  7,  1994. 

Time  8  00  a.m. 

Place:  Holiday.  Inn,  National  Airjjort.  VA. 

Contact  Person:  Dr  Harish  Chopra, 
.Scientific  Review  Admin..  5333  \Vestb<»rd 
Ave..  R(x)m  2A18A,  Bethesda.  MD  20892. 
(301)594-7342. 

.Vonie  of  SEP:  Multidisciplinary  Sciences. 

Date  October  20-21.  1994 

Time- 1.00  p  m. 

Place:  Ritz-Carlton,  Tysons  Corner.  VA. 

Contocf  Person:  Dr.  Melvin  Ketchel. 
Scientific  Review  Admin  ,  5333  Westbard 
Ave  .  Room  2A14.  Bethesda.  MD  20892.  (301) 
594-7391. 

\'ame  of  SEP:  Multidisciplinary  .Sciences. 

Oufe October  24,  1994. 


Time  8:00  a  m. 

Place:  Holiday  Inn.  National  Airport.  V,^. 

Contact  Person:  Dr.  Harish  Chopra. 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A18A.  Bethesda.  MD  20892. 
(301)594-7342. 

\ame  of  SEP:  Multidisciplinary  Sciences 

Date:  October  24-25. 1994. 

Time:  9:00  a.m. 

Place:  Holiday.  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Houston  Baker. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  2A15A,  Bethesda.  MD  20892 
(.301)594-7374. 

Same  of  SEP:  Multidisciplinary  Sciences 

Date:  November  1-3. 1994. 

Time;  8:00  a.m. 

Place:  Holiday  Inn.  Bethesda,  MD. 

Contact  Person:  Dr.  Dharam  Dhindsa, 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A15A.  Bethesda.  MD  20892. 
(301)594-7683. 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  November  7-9.  1994. 

Time;  8  00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD 

Contact  Person:  Dr.  N.A.  Vydelingum. 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  2A07B,  Bethesda,  MD  20892. 
(301)  594-7350. 

Name  of  SEP:  Multidisciplinary  Science* 

Date:  November  14,  1994. 

Time  800  a.m. 

Place:  McLean.  VA. 

Confacf  Person:  Dr.  Eileen  Bradley. 
Scientific  Review  Admin.,  5333  Westbard 
Ave  .  Room  2A10,  Bethesda,  MD  20892. 
(3010  594-7188. 

Name  of  SEP:  Multidisciplinary  Sciences 

Date:  November  14-15.  1994. 

Time;  9:00  am. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Houston  Baker. 
.Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  2A15B.  Bethesda.  MD  20892. 
(301)594-7374. 

Piirpose/Agenda:To  review  individual 
grant  applications. 

Name  of  SEP:  Multidisciplinarv  Science's 

Pa/e;  October  27.  1994. 

Ti;ne:  2:00  pm. 

Place  NIH,  Westwood  Building.  Room 
2.A14,  Telephone  Conference. 

Contact  Person:  Dr.  Melvin  Ketchel. 
Scientific  Review  Admin  ,  5333  Westbard 
Ave  .  Room  2A14,  Bethesda.  MD  20892.  (301) 
594-7391. 

Name  of  SEP:  Clinical  Sciences 

Date.  November  2,  1994. 

Time:  2:00  p.m. 

Place  NIH.  Westwood  Building.  Room 
219B.  Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  B.  Chen, 
Scientific  Review  Admin.,  5333  Westlwrd 
Ave  .  Room  219B.  Bethesda.  MD  20892.  [301) 
594-7287. 

Name  of  SEP  Clinical  Sciences. 

Date:  November  14.  1994. 

Time;  9:30  a.m. 

Place:  Holiday  Inn.  Old  Town  Alexandria. 
VA. 

Contact  Person:  Dr.  Priscilla  B.  Chen. 
Scientific  Review  Admin..  5333  Westbard 
Ave  ,  Room  219B.  Bethesda,  MD  20892, 1301) 
594-7287. 

Name  of  SEP:  Multidisciplinary  Sciences 


Date:  November  20-22, 1994. 

T/n7e;  7:30  p.m. 

Place:  Crowne  Plaza,  Rockville.  MD. 

Contact  Person:  Dr.  N.  A.  Vydelingum. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  2A07B,  Bethesda.  MD  20892. 
(301)  594-7350. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  December  7,  1994 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Bethesda.  MD. 

Contact  Person:  Dr.  Dharam  Dhindsa. 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  2A15A.  Bethesda.  MD  20892. 
(301)594-7683. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  comn>ercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  anci/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  privacy. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93  396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893.  National  Institutes  of  Health, 
HHS) 

Dated:  September  20.  1994 
Susan  K.  Feidman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-23969  Filed  9-27-94;  8:45  ami 
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Division  of  Research  Grants;  Notice  of 
Cancellation  of  Meeting 

Notic:e  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Biomedical  Sciences  Study  Section. 
Division  of  Research  Grants,  November 
14-16,  1994.  whic:h  was  published  in 
the  Federal  Register  on  August  22, 
1994.  59  FR  43129. 
■   Due  to  scheduling  and  workload 
problems  this  meeting  has  been 
canceled. 

Dated:  September  21,  1994. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  94-23973  Filed  9-27-94;  8:45  ami 
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Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings; 


Purpose/ Agenda:  To  review  individual  grant 

applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote:  October  3. 1994. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building,  Room  A19 
Telephone  Conference. 

Contact  Person:  Dr.  Howard  Herman. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  A19,  Bethesda.  MD 
20892.  (301)  594-7234. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  October  19. 1994. 

Time:  11:00  a. m. 

Place:  NIH,  Westwood  Building,  Room 
435. 

Contact  Person:  Dr.  .Marcelina  Powers. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  435.  Bethesda.  MD  20892.  (301) 
594-7120. 

iVame  of  SEP:  Multidisciplinary  Sciences. 

Date;  October  19,  1994. 

Time:  12:00  noon. 

Place:  NIH.  Westwood  Building,  Room 
2A04  Telephone  Conference. 

Contact  Person:  Dr.  Nabeeh  Mourad, 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  2A04,  Bethesda,  MD  20892.  (301) 
594-7213. 

Name  of  SEP:  Multidisciplinary  Sciences. 

'Date;  October  25,  1994. 

Time:  8:00  a-m. 

Place:  Georgetown  Holiday  Inn. 
Washington.  DC 

Contact  Person:  Dr.  Bill  Bunnag.  Scientific 
Review  Administrator.  5333  Westbard  Ave., 
Room  2A07A.  Bethesda.  MD  20892.  (301) 
594-7360. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  October  31-November  1 ,  1994. 

Time:  9:00  a.m. 

Place:  Holiday  Inn.  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Houston  Baker, 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  2A15B.  Bethesda,  MD 
20892.  (301)  594-7374. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  3-4,  1994. 

Time:  8;30  a.m. 

Place:  Albuquerque.  KM. 

Contact  Person:  Dr.  Paul  Strudler. 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  328.  Bethesda.  MD 
20892  (301)  594-7152. 
Purpose/Ager>da:To  review  Small  Business 

Innovation  Research  Program  grant 

applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date;  October  13. 1994. 

Time;  10:00  a.m. 

Place:  Holiday  Inn.  ChevT  Chase.  MD. 

Contact  Person:  Dr.  Lee  Rosen.  Scientific 
Review  Administrator,  5333  Westbard  Ave.. 
Room  2A11B.  Belhesda.  MD  20892.  (301) 
594-7276. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  1-3. 1994. 

Time;  7:00  p.m. 

P/oce;  Georgetown  Inn.  Washington.  DC. 

Confacf  Person;  Dr.  Richard  Panniers. 
Scientific  Review  Admin..  5333  Westbard 
Ave.,  Room  2A17.  Bethesda.  MD  20892.  (301) 
594-7348, 


Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  November  6-9, 1994. 

Time:  7:00  p.m. 

Place:  River  Inn.  Washington,  DC 

Contact  Person:  Dr.  Richard  Panniers. 
Scientific  Review  Admin.,  5333  Westbard 
Ave.,  Room  2A17,  Bethesda.  MD  20893.  (301) 
594-7348. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  section 
552b(cK4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  memh)ers 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  September  20. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  94-23966  Filed  9-23-94;  11:48  am] 
BILUNG  COOC  414»41-M 


Social  Security  Administration 

Supplemental  Security  Income 
Program;  Notice  of  Title  XVI 
Continuing  Disability  Reviews 

AGENCY:  Social  Security  Administration, 

HHS. 

ACTION:  Notice  of  Title  X\l  Continuing 

Disability  Reviews. 

SUMMARY:  The  Commissioner  of  Social 
Security  announces  that  continuing 
disability  reviews  of  persons  receiving 
payments  imder  title  XVI  because  of 
disability  or  blindness  will  begin 
October 'l,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Fulmer,  Social  Security 
Administration.  3-A-lO  Operations 
Building.  6401  Security  Boulevard, 
Baltimore,  Maryland  21235.  (410)  965- 
9053. 

SUPPLEMENTARY  INFORMATION:  Section 
221(i)  of  the  Social  Security  Act  (the 
Act)  requires  that  the  eligibility  of  all 
persons  with  nonpermanent 
impairments  re{:eiving  benefits  because 
of  disability  must  generally  be  reviewed 
at  least  once  every  three  years.  Section 
221  (i)  also  requires  that  the  eligibility  of 
persons  having  permanent  impairments 
be  reviewed  at  such  times  as  the 
Secretary  detennines  to  be  appropriate. 

In  the  preamble  to  the  hnal 
regulations  on  "Supplemental  Security 
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Income  for  the  Aged.  Blind,  and 
Disabled;  Determining  Disability  and 
Blindness  Frequency  and  Notice  of 
Continuing  Eligibility  Reviews.  ' 
published  May  7.  1986  |51  FR  16818). 
we  stated  on  page  16819  that,  although 
section  221(i)  of  the  Act  does  not 
mandate  periodic  eligibility  review  of 
persons  receiving  Supplemental 
Se<  urity  Income  (SSI)  payments  under 
title  XV'I  be(  ause  of  disability  or 
blindness,  the  final  regulations 
extended  the  periodic  continuing 
disability  review  pro<:edures  to  title  XVI 
blind  and  disabled  recipients.  This 
extension  was  within  the  .Secretary's 
regulatory  authority  under  title  XVI  of 
the  Act.  sections  1631(d)(1)  and  16.13. 
and  was  in  ac;cord  with  the  legislative 
history  of  the  1980  Amendments  to  the 
Act  which  added  section  221(i).  Report 
No.  96-408  of  the  Senate  Committee  on 
Finance  at  page  61  states: 

The  committee  l>elieves  that  such  {periodic 
review)  proceilurcs  should  be  applied  on  the 
same  basis  to  the  Dl  and  .S.SI  programs 

We  stated  in  the  preamble  to  the  Final 
regulations  published  on  May  7,  19B6, 
that  we  would  review  the  eligibility  of 
persons  receiving  payments  solely 
under  title  XVI  because  of  disability  or 
blindness  with  the  same  frequency  as 
we  review  the  eligibility  of  persons 
reteiving  disability  benePits  under  title 
II  We  also  stated  that  this  would 
establish  consistency  in  the  operation  of 
the  SSI  and  Scn.ial  Security  disability 
programs.  We  announced  that  when  we 
began  the  periodic  review  of  these  cases 
would  depend  on  such  considerations 
as  the  ba(  klog  of  pending  reviews,  the 
projected  numbtir  of  new  applications, 
and  the  availability  of  resources  needed 
to  ensure  careful  and  accurate  reviews 
We  further  stated  on  page  16820  of  the 
preamble  that  before  we  begon  the 
periodic  reviews  of  SSI  cases,  we  would 
notify  the  public  of  the  beginning  date 
of  the  review  program  by  publication  of 
a  notice  in  the  Feideral  Register 

In  accordance  with  this  statement, 
this  notice  Ls  to  infonn  the  public  that 
the  periodic  continuing  disability 
reviews  of  persons  re<:eiving  SSI 
payments  under  title  XVI  because  of 
disability  or  blindness  will  begin 
Q  tober  1.  1994.  These  reviews  will  he. 
conducted  under  regulations  codified  at 
20  C.F  R.  416.989  ef  seq.  When  we  begin 
a  review  of  a  re<;ipient's  continuing 
eligibility  to  SSI  payments,  we  will 
notify  the  re«;ipient  of  the  review 
pursuant  to  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance: 
Projyam  No.  93.807.  Supplemental  .Security 
Income) 


1  '.i;'   n 


Shirley  S.  Chater. 

Commissioner  of  Social  Security 

IFR  D.X:  94-23968  Filed  9-27-«M:  8  45  dm) 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-4h.l, 
notice  is  hereby  given  of  the  meeting  of 
the  Substance  Abuse  Prevention 
Conference  Review  Committee  of  the 
Center  for  Substance  Abuse  Prevention 
(CSAP)  for  October  1994. 

The  Substance  Abuse  Prevention 
Conference  Review  Committee  will 
include  discussion  of  announcements 
and  reports  of  administrative, 
legislative,  and  program  developments. 
The  initial  review  group  will  also  be 
performing  review  of  applications  for 
Federal  assistance;  therefore,  a  portion 
of  this  meeting  will  be  closed  to  the 
public  as  determined  by  the 
Administrator.  SAMHSA.  in  accordance 
with  5  use.  5.'i2b(c)(6)  and  H  U  S  C. 
app.  2  10(d). 

A  summary  of  the  meeting  and  roster 
of  committee  members  may  be  obtained 
from:  Ms.  D.  Herman.  Committee 
Management  Officer.  CSAP.  Rockwall  II 
Building.  Suite  630.  5600  Fishers  Lane. 
Rockville.  MD  20857  Telephone  .301- 
44.3-4783. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

C.nmmittee  Some  Substance  Abuse 
Prevention  Conference  Review  Committee 

Meet mn Date! s)  October  17-20.  1994. 

Ploce  Residence  Inn— Bethesda.  7J35 
Wis«  onsin  Avenue.  Bethesda.  Marvland 
20814 

Open  Otobcr  17  8  30  a.m.-9  30  a.m. 

Closed:  Otherwise. 

Contact.  Ferdinand  W.  Hui.  Ph  D  . 
Ko<  kwal!  II,  Building,  Suite  630:  Telephone: 
(iOl)  443-9912 

Dated:  .September  22.  1994 
PegXy  W.  Cockrill. 

Committee  .Management  Officer.  Siih'tam  e 

Abuse  and  Mental  Health  Sen.  i<  es 

Admmistration 

IFR  D<k;  94-23898  Filed  9-27-94:  8  45  rfmj 

BILLING  COOC  41W-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  R-94-1698:  FR-35S5;  N-05J 

Government  National  Mortgage 
Association;  Multiclass  Securities 
Program;  Notice  of  Proposed 
Information  Collection  Requirements 
to  0MB 

agency:  Government  National  Mortga^ 
Association.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
expedited  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comment  on  the  subject  proposal. 
DATES:  Comments  due  date:  October  n. 
19Q4 

ADDRESSEES:  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F,  Lackey,  ]r  ,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  COffTACT: 

Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development  (HUD).  451  71h 
Street.  SW..  Room  4178.  Washington, 
DC  20410,  telephone  (202)  708-0050. 
This  is  not  a  toll-free  number.  Copies  of 
the  documents  submitted  to  OMB  may 
be  obtained  from  Ms.  Weaver 
SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Government  National  Mortgage 
Association  (GNMA)  has  submitted  to 
OMB  an  information  collection  pack.i^e 
with  respect  to  a  Notice  for  the  GNMA 
Multiclass  Securities  Program.  GNMA  is 
requesting  an  expedited  review  of  this 
information  collection  by  September  30. 

The  annual  burden  of  the  information 
collections  involved  in  the  application 
process,  annual  certifications  furnished 
by  participants,  and  the  selection 
process  for  trustees  is  estimated  as 
follows:  Reporting  burden.  166 
respondents;  one  response  per 
respondent;  166  total  annual  responsfs. 
10  hours  per  response;  and  a  total 
burden  of  1,660  hours;  Recordkeeping 
burden:  166  recordkeepers;  1  hour  per 
recordkeeper;  166  hours  total  of 
recordkeeping  hours. 

The  information  collection  approval 
request  to  OMB,  required  by  the 
Paperwork  Reduction  Act  (44  U.SC 
Chapter  35),  contains  the  following 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 


(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  the  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  nev/  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 


proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  USC  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act.  42  USC  3535(d). 

Dated:  September  22,  1994. 
Dwight  P.  Robinson, 

President,  Government  National  Mortgage 
Association. 


Notice  of  Submission  of  Proposed 
Information  Collection  to  0M3 

Proposal:  Supplemental  Notice  for  GNMA 
Multiclass  Securities  Program  {FR-3555). 

Office:  Government  Naiional  Mortgage 
Association. 


Description  ofL'ie  Need  for  tlie  Information 
and  its  Proposed  Use;  This  information  is 
required  in  connection  with  the 
implementation  of  the  Governm.ent  National 
Mortgage  Association  Multiclass  Securities 
Program  Full  Participation  Stage.  The  Full 
Participation  Stage  will  expand  the 
opportunity  to  participate  in  the  program  to 
a  greater  number  of  qualified  participants. 

Form:  None. 

Respondents:  Business  or  other  for-profit. 

Frequency  cfSuh.-nission:  .^nnually 

Beporting  Burden: 


t^iumber  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Buiden 
hours 


Application  Development 
Recordkeeping 


166 
166 


10 

1 


1660 

■•ee 


Total  Estimated  Burden  Hours:  1826. 

Status:  New. 

Contact:  Jospeh  F.  Lackey.  Jr.,  OMB  (202) 
395-7316;  Guy  S.  Wilson,  GNMA  (202)  401- 
8970. 

Date:  September  22,  1994. 

Supporting  Statement  for  Information 
Collection — GN.MA  Multiclass 
Securities  Program 

A.  Justification 

1.  This  information  collection  is 
required  in  connection  with  the 
implementation  of  the  full  participation 
stage  of  GNMA's  Multiclass  Program. 
GNMA's  authority  to  guarantee 
Multiclass  instruments  in  contained  in 
section  306(g)(1)  of  the  National 
Housing  Act  ("NHA")  (12  U.S.C. 
1721(g)(1)),  which  authorizes  GNMA  to 
guarantee  "securities  •   *   •  based  on  or 
backed  by  a  trust  or  pool  composed  of 
mortgages*   *   *."  The  Multiclass 
securities  will  be  based  on  or  backed  by 
mortgages  since  GNMA  Mortgage- 
Backed  Securities  ("MBS")  will  serve  as 
the  collateral.  This  position  is  consi-stent 
with  the  FNMA  and  FHLMC  REMIC 
programs  which  are  authorized  by 
substantially  similar  statutory 
provisions.  Further,  GNTvlA's  authority 
to  operate  a  Multiclass  program  has 
recently  been  recognized  in  section 
3004  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  ( "OBRA") 
which  amended  section  306(g)(3)  of  the 
NHA  (12  U.S.C.  1721(g)(3))  to  provide 
GNMA  with  greater  flexibility  for  the 
Multiclass  program  regarding  fee 
structure,  contracting,  industry 
consultation  and  program 
implementation.  Congress  annually  sets 
GNMA's  commitment  authority  to 


guarantee  MBS  pursuant  to  section 
306(g)(2)  of  the  NHA  (12  U.S.C. 
1721(g)(2)).  Since  the  Multiclass 
securities  will  be  backed  by  GNMA 
MBS,  GNMA  has  already  guaranteed  the 
collateral  for  the  Multiclass  instruments. 

The  Multiclass  Program  had  an  initial 
stage  and  GNMA  is  now  implementing 
a  full  participation  stage.  During  the 
initial  stage,  GNMA  guaranteed 
Multiclass  instruments  that  were  issued 
by  a  small  number  of  participants, 
consisting  of  sponsors,  co-sponsors, 
trustees,  trust  counsel  and  accounting 
firms,  selected  by  GNMA  through  the 
use  of  Competitive  Application 
Proposals  ("CAPS").  At  the  conclusion 
of  the  initial  stage,  participation  in  the 
GNMA-guaranteed  Multiclass  Program 
will  be  expanded.  GNMA  is  requiring 
information  from  entities  that  wish  to 
participate  as  sponsor,  co-sponsor, 
accountant,  trust  counsel  and  minority 
and  women-owned  law  firms  in  the  full 
participation  stage. 

Each  participant  is  required  te  certify 
annually  that  neither  the  participant  nor 
any  employee,  partner  or  officer 
working  on  the  GN'M.'^  Multiclass 
Securities  Program  has  been  convicted 
of  or  has  been  found  liable  in  a-civil 
action  for  fraud,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements  or  any  other 
indicating  a  lack  of  business  integrity 
that  seriously  and  directly  affects  the 
present  responsibility  of  the  officer, 
partner  or  professional,  and  is  not 
currently  suspended  or  debarred  by  a 
state  or  the  Federal  government.  Each 
sponsor  is  required  to  certify  that  the 
sponsor  has  developed  and 


implemented  a  plan  for  minority  and 
women-owned  law  firm  participation 
and  the  extent  to  which  the  plan  was 
achieved. 

To  secure  trustee  services,  GNMA  is 
requesting  applications  from  qualified 
institutions  under  a  CAP.  Trustees 
approved  pursuant  to  the  CAP  will  be 
authorized  to  serve  with  respect  to 
securities  issued  during  the  period 
specified  in  the  CAP. 

2.  The  information  provided  by  the 
participants  will  be  submitted  to 
GNMA.  GNMA  requires  the  information 
requested  in  order  to  assure  the 
financial  integrity  of  the  program. 

3.  It  is  impractical  and  would  be 
inefficient  to  design  improved 
technology  to  collect  this  information. 

4.  There  will  be  no  duplication  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  this  purpose. 

6.  We  have  attempted  to  minimize  the 
burden  on  the  participants  by  requiring 
the  minimum  amount  of  informa'ion 
needed  to  ensure  the  integrity  of  the 
Multiclass  Program. 

7.  The  information  will  be  collected 
on  an  annual  basis  to  demonstrate  that 
the  participant  continues  to  meet  the 
eligibility  requirements. 

8.  There  are  no  specific  circumstances 
that  require  the  information  collection 
to  be  conducted  in  a  manner  which  is 
inconsistent  with  guidelines  in  5  CFR 
1320.6. 

9.  There  has  been  no  outside 
consultation  on  this  information 
collection.  The  Notice  will  call  for 
public  comments  after  it  is  published. 
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10.  No  assuram:es  of  confidentiality 
are  provided. 

11.  There  is  no  sensitive  information 
requirements  in  the  application  process. 

12.  CNMA  does  not  estimate  that 
there  will  be  any  additional  cost  to  the 
Federal  Government  The  information 
will  be  reviewed  in  accordance  with 
GNMA's  existing  review  and  monitoring 
pro<:*dures.  Annual  cost  to  the 
participants  is  established  to  be 
minimal. 

13.  We  estimate  that  the  information 
collection  will  have  the  following 
reporting  burdens: 


Reference 
twurs 

Number 
ol  re- 
spond- 
ents 

Estimate 
average 

re- 
sponse 
Mne 

Estimate 

arw\uai 

burden 

(Mrs) 

Trustee 
-CAPS- 

S«c  II  Full 
Part  Stage 

16 
150 

10 
10 

160 
1500 

14.  Not  applicable. 

15.  GNMA  does  not  plan  to  u.se  the 
collection  of  this  information  for  any 
published  statistical  use 

Excerpts  From  GNMA  Supplemental 
Notice  for  Multidaas  Securili<fs 
Program  That  Contain  the  Paperwork 
Provisions: 

B  Sponsors 

•         •         *         •         • 

GNMA  requires  entities  wishing  to 
participate  in  this  program  as  Sponsors 
to  provide  GNM.\  with  certain 
information  and  meet  certain 
requirements.  Currently,  a  Sponsor  must 
have  minimum  capital  assets  of  S.'.SU 
million  in  shareholders'  equity, 
evidenced  by  the  Sponsor's  most  recent 
audited  financial  statements.  GN'MA 
also  requires  that  Sponsors  ha\e  had  at 
least  one  REMIC  transaction  with  the 
Federal  National  Mortgage  Asso<  iaiion 
("FNMA")  or  the  Federal  Home  Loan 
Mortgage  Corporation  C'FHLMfr").  If  an 
entity  that  wishes  to  sponsor  GN'MA 
guarai.tifd  transactions  has  not  had  this 
experience.  GNMA  requires  an 
alternative  demonstration  of  experience, 
as  GNMA  determines  appropriate  A 
computer  bulletin  board,  gRLX.  will  bf 
used  to  announce  revisions  to  this 
policy- 
Entities  that  would  like  to  obt.iin 
application  forms  or  obtain  further 
information  should  contact  Chemical 
New  York.  Inc..  1325  G  St..  N.W..  Suite 
640.  Washington,  DC.  20005. 

C.  S flection  of  Trustee 

•  •  k  •  • 

To  secure  trustee  services,  GNM.^  has 
requested  applications  from  qualified 


institutional  trustees  under  a  CAP.  In 
the  meantime,  the  trustees  approved  for 
the  initial  stage  will  continue  to  serve  as 
trustees  for  multiclass  securities 
transactions.  Trustee  services  must 
include  tax  administration  as  well  as 
customary  securities  admini.strative  and 
payment  functions.  Trustees  approved 
pursuant  to  the  CAP  will  be  authorized 
to  serve  with  respect  to  securities  issued 
during  the  period  (not  more  than  five 
years)  specified  in  the  request  for 
applications.  Once  a  trustee  is  assigned 
to  a  specific  transaction,  it  will  continue 
to  act  as  trustee  for  the  life  of  the 
security,  unless  removed  in  accordance 
with  the  Trust  Agreement.  Sponsors 
will  u.se  trustees  approved  pursuant  to 
the  CAP.  Trustees  will  be  paid  from 
funds  related  to  the  transaction. 

D.  Tntst  Counsfl  and  Accounting  Firms 

Trust  couns»!l  se!e<.ted  by  the  Sponsor 
will  provide  customary  se<:urities  and 
tax  opinions  on  the  transactions,  in 
accordance  with  GNMA's  requirements. 

Ac(  ounting  firms  selected  by  the 
Sponsor  v^ll  perform  customary 
pro<~edures  with  respect  to  financial 
information  included  in  the  offering 
dot.uments  and  as  part  of  the  closing 
process,  m  accordance  with  GNMA's 
requirements.  GNMA  currently  requires 
entities  wishing  to  participate  in  GNMA 
guaranteed  transaciions  to  submit 
certain  information  to  GNMA.  Interested 
parties  may  obtain  the  appropriate 
forms  from  Chemical  New  York,  Inc. 
("Chemical  Bank")  at  the  address  set  out 
in  section  11. B.  above. 


C.  Certification 

Sponsors  are  required  to  provide 
GNMA  with  two  annual  certifications: 

1.  With  respect  to  Co-sponsors: 

a.  Certification  that  the  Sponsor  has 
developed  and  implemented  a  plan  that 
sets  goals  for  m«^aningful  participation 
by  Co-sponsors,  and 

b.  Certification  of  the  exte;il  to  which 
MWOBs  have  bet»n  participants  in  the 
Sponsor's  transactions  as  Co-sponsors. 

2.  With  respect  to  Co-trust  Counsel: 

a.  Certifii^tion  from  trust  counsel 
used  for  transar. lions  by  the  Sponsor 
that  the  trust  counsel  has  developed  and 
implemented  a  plan  that  sets  goals  for 
meaningful  participation  by  MWOLFs, 
and 

b.  Certification  from  such  trust 
counsel  of  the  extent  to  which  MWOLFs 
have  been  participants  in  the 
transactions  for  the  Sponsor. 


Vn.  Terms  and  Conditions  for 
Participants 

As  a  condition  of  participation  in  the 
program,  each  participant  must  agree  to 
the  conditions  set  out  below. 

A.  Participant  Certifications 

Each  Sponsor,  Co-sponsor,  all 
participating  trust  counsel  and 
accounting  firms,  and  other  persons  or 
entities  designated  by  GNMA  from  time 
to  time  in  the  Multiclass  Securities 
Guide,  must  certify  as  of  January  1  e.acb 
year  that  neither  the  corporate  nor 
partnership  entity,  nor  any  officer, 
partner  or  professional  presently 
employed  and  who  will  work  on  the 
subject  matter  of  this  Notice,  has  been 
convicted  of,  or  found  liable  in  a  civil 
action  for,  fraud,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements  or  any  other 
offense  indicating  a  lack  of  business 
integrity  that  seriously  and  diret:tly 
affects  the  present  responsibility  of  the 
officer,  partner  or  professional,  and  no 
entity  or  individual  to  which  this 
certification  is  applicable  is  currently 
suspended  or  debarred  by  a  State  or  the 
Federal  government.  Participants  must 
report  any  event  which  would 
necessitate  a  change  in  this  certification 
to  GNMA  within  60  days  of  its 
occurrence. 

Material  adverse  changes  in  status, 
including  voluntarv'  and  non-voluntary 
terminations,  defaults,  fines,  and  agency 
findings  of  material  non-compliance  or 
non-conformance  with  agency  rules  and 
policies  with  state  and  federal  agencies 
and  government  sponsored  enterprises 
must  be  reported  to  GNMA  within  fiO 
business  days  of  their  occurrence. 

|End  of  Excerpts  From  GNM.\ 
Supplemental  Notice  on  Multiclass 
Securities  Program) 

Exampip  of  Procedure  Involving  rnfonnation 
Collev:tion 

RequpsI  forQiniprtitive  Application 
Proposal*  To  Act  as  Trustee  to  the 
Government  National  Mortga^t;  Association 
(GNMA)  During  the  Full  Participation  Stagf 
of  the  Now  (".NMA  Multiclass  .Securities 
Priigr.im 

To  Interested  Parties: 

Enr.loiied  is  Request  for  Competitive 
Applicali«»n  Proposals  (C^P)  GNMA-94-R- 
01.  The  purpose  uf  this  CAP  is  to  solicit  frnra 
qualiTietl  pvulies  (applicants)  detailed  und 
comprehensive  applications  to  serve  as 
trustee  for  transactions  during  the  full 
panicip.iti(m  stage  of  the  GNMA  Muifir  lass 
.Securities  prrigram. 

For  over  two  decades.  GNMA  has  op«Tat«-d 
a  single  class  mortgage-backed  securities 
(■VIB.S)  pri)^dm.  under  which  GNMA 
guarantees,  with  the  full  faith  and  credit  ut 
the  United  States,  the  timely  payment  of 
principal  and  interest  on  securities  issued  by 
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private  firms  approved  as  GNMA  issuers. 
GNMA  has  recently  initiated  a  Multiclass 
Securities  program,  which  began  with  an 
initial  stage  that  includes  a  limited  number 
of  participants  who  assisted  in  developing 
the  program  and  in  closing  transactions  to 
date.  GNMA  is  now  moving  toward 
implementation  of  the  full  participation  stage 
of  the  Multiclass  Securities  program.  Henrv' 
Cisneros.  Security  of  the  Department  of 
Housing  and  Urban  De^'elopment.  has 
approved  a  GN'MA  Multiclass  Securities 
program,  which  will  be  operated  to  meet  the 
requirements  of  the  Real  Estate  Mortgage 
Investment  Conduit  (GNMA  REMIC 
securities)  provisions  of  the  Internal  Revenue 
Code  of  1986.  In  addition,  GNMA  is 
considering  implementing  a  Grantor  Trust 
(STRIPS)  and  possibly  other  multiclass 
programs.  GNMA's  existing  single  class  MBS 
program  also  will  continue  in  operation. 

Sincerely  yours. 
Susan  M.  Taylor. 

Contracting  Officer,  Director,  Contracting 
Division. 

Enclosure 
I.  Background 

The  Government  National  Mortgage 
Association  (GNMA)  was  created  in  1968 
through  amendment  of  Title  III  of  the 
National  Housing  Act  (12  U.S.C.  Sections 
1716  et  seq).  GNMA  is  a  wholly-owned 
government  corporation  within  the 
Department  of  Housing  and  Urban 
Development  and  supports  Federal  housing 
initiatives  by  providing  liquidity  to  the 
secondary  mortgage  market  and  attracting 
funds  from  national  and  international  capital 
markets  into  the  U.S.  residential  mortgage 
market.  The  operations  of  GNMA  are 
overseen  by  the  Secretary  of  Housing  and 
Urban  Development  and  by  the  President  of 
GNMA,  both  of  whom  are  appminted  by  the 
President  of  the  United  States  and  confirmed 
by  the  United  States  Senate. 

Through  its  MBS  program,  GN.MA 
guarantees  the  timely  payment  principal  and 
interest  on  securities  issued  by  private 
institutions  and  backed  by  pools  of  Federally 
insured  or  guaranteed  mortgage  loans.  The 
GNMA  guarantee  is  backed  by  the  full  faith 
and  credit  of  the  United  States.  Each  year. 
GNMA  guaranteed  securities  provide  the 
financing  for  approximately  95%  of  all  loans 
insured  or  guaranteed  by  the  Federal  Housing 
Administration  (FHA),  the  Department  of 
Veterans  Affairs  (VA)  or  the  Fanners  Home 
Administration  (FmHA)  (Government 
mortgages). 

As  of  )uly  1994,  more  than  one  trillion 
dollars  in  securities  have  been  issued 
assisting  an  estimated  15  million  families  to 
obtain  financing.  In  excess  of  $440  billion  of 
GNMA  guaranteed  securities  are  outstanding, 
of  which  more  than  $429  billion  are  based  on 
single  family  (1-4  unit)  residential  mortgage 
loans.  The  GNMA  guarantee  lowers  the  cost 
of  home  ownership  by  attracting  the 
substantial  amounts  of  investor  funds 
necessary  to  allow  low-  and  moderate- 
income  borrowers  to  acquire  housing  with 
Government  mortgages. 


GNMA 's  Current  Single  Class  Program 

Prior  to  the  development  of  single  class 
MBS.  investments  in  residential  mortgages 
were  largely  illiquid.  Beginning  in  1970, 
GNMA  pioneered  the  creation  and  orderly 
maintenance  of  a  secondar\'  mortgage  market 
by  guaranteeing,  with  the  full  faith  and  credit 
of  the  United  States,  privately  issued 
certificates  backed  by  pools  of  mortgages 
provided  for  the  purchase  of  single  family. 
multifamily.  and  manufactured  housing. 

Holders  of  GNMA  MBS  receive  monthly 
payments  of  principal  and  interest  made  on 
the  underlying  mortgage  loans.  The  amount 
of  interest  "passed  through"  to  security 
holders  is  reduced  by  pa\Tnent  of  a  fee  to 
cover  ser\icing  of  the  mortgages  (in  the  case 
of  single  family  mortgages,  at  an  annual  rate 
of  44  basis  points  on  the  unpaid  principal 
balance  of  the  mortgage)  and  a  fee  to  GNMA 
for  its  guarantee  (for  single  family  mortgages, 
at  an  annual  rate  of  6  basis  points). 

Under  the  "modified  pass-through" 
approach  used  by  GNMA.  the  issuer  of  the 
MBS  is  initially  responsible  for  advancing 
scheduled  but  delinquent  principal  and 
interest  payments  to  security  holders.  That  is, 
if  mortgagors  fail  to  make  timely  pavTuents  of 
principal  and  interest,  the  issuer  of  the 
GNMA  MBS  promises  to  advance  the 
necessary  funds  so  that  scheduled  payments 
can  be  made  to  the  security  holders.  If  the 
issuer  fails  to  advance  or  pass  through 
pa\Tnents.  GNMA  pays  pursuant  to  its 
guarantee. 

The  MBS  guaranteed  by  GNMA  have  a 
single  class  of  ownership  interests.  Each 
security  bears  the  same  coupon  rate  of 
interest,  has  the  same  scheduled  maturity, 
and  has  the  same  expected  weighted  average 
life. 

Evidence  of  ownership  of  GNMA  securities 
takes  two  forms:  physical  securities  or  book 
entry  securities.  Beginning  in  )uly  of  1990.  all 
GNMA  MBS,  except  for  serial  notes  and 
construction  loan  securities,  were  issued  in 
book  entry  depository'  form.  More  than  90 
percent  of  GNMA  securities  are  currently 
held  in  book  entry  form.  The  Participants 
Trust  Company  (PTC)  is  the  defxjsitory  that 
holds  GNMA  securities  in  book  entry  form. 
The  PTC  collTts  and  disburses  principal  and 
interest  (Pil)  pavments  to  its  participants  for 
all  deposited  MBS. 

n.  Operating  a  GN'MA  Multiclass  Securities 
Program 

The  GNMA  Multiclass  Securities  program 
will  be  operated  in  a  manner  consistent  with 
the  traditional  GN.MA  approach  of  relying 
upon  the  private  sector  to  the  greatest  extent 
possible,  maintaining  GNMA  in  the  position 
of  a  guarantor  rather  than  an  issuer. 

The  GNMA  REMIC  program 

The  MBS  making  up  the  corpus  of  the  trust 
will  be  3s.sembled  by  a  knowledgeable  and 
financially  sound  firm  (the  Sponsor)  that  also 
takes  the  initiative  in  forming  the  trust,  in 
developing  the  structure  for  the  REMIC 
Securiti'js  (i.e.,  how  many  tranches  with 
what  characteristics),  in  preparing  the 
description  and  disclosure  for  the  offering 
documents  and  in  marketing  the  securities. 
The  principal  respxinsibility  for  initiating  and 
canying  out  GNMA  REMIC  Securities 


transactions  will  rest  not  with  GNMA  but 
with  the  sponsor  and  with  the  Trustee  of  the 
issuing  trust,  assisted  by  trust  counsel. 

A  separate  trust  will  be  used  for  each  series 
of  securities.  A  Trustee  of  proven  reliability 
and  competence  must  ensure  that  amounts 
owed  to  the  trust  are  collected  by  it,  that  the 
correct  amounts  are  distributed  in  a  timely 
m.anner  to  the  right  persons,  and  that 
accurate  records  and  reports  are  prepared 
and  furnished  to  security  holde.-s.  auditors, 
the  Internal  Revenue  Service  (the  IRS), 
GN.MA  and  its  agents.  Rules  and  procedures 
governing  the  tru?t  and  its  operation, 
including  detailed  rules  about  the  timing  and 
amounts  to  be  distributed  to  security  holders 
will  be  spelled  out  in  tpjst  documents 
drafted  by  ex{>erienced  trust  counsel  based 
on  documents  prepared  by  GN"M.^  and  its 
legal  advisor  (the  "LA"),  and  incorporated  in 
the  GNM.A  Multiclass  Securities  program 
Guide. 

The  sponsor  will  guarantee  to  GNMA  that 
pa\Tnents  on  the  MBS  held  by  a  trust  will  be 
sufficient  to  support  all  amounts  due  on  the 
securities  under  all  circumstances  (a.ssuming 
no  default  on  the  MBS  themselves).  The 
sponsor's  guarantee  of  "structural  integrity" 
will  be  confirmed  by  an  approved  accounting 
firm  and  GNMA's  financial  advisor  (the 
■FA"). 

The  GNMA  Strips  Program 

GNMA  anticipates  a  Grantor  Trust  (Strip) 
securities  program.  For  each  Strip  securities 
transaction,  a  grantor  trust  would  be  formed 
to  issue  the  Strip  securities.  The  sponsor 
would  provide  the  MBS  collateral  which  was 
combined  into  a  larger  GNMA  Platinum 
security  (a  mega  MBS),  which  in  turn  is  the 
collateral  for  the  Strip  securities.  Interest 
Only  (10),  Principal  Only  (PO)  classes 
(completely  stripped)  and  partially  strippied 
classes  (synthetics)  would  be  issued  by  the 
grantor  trust.  The  Strip  securities  would  be 
sold  directly  to  investors  or  may  be  used  as- 
collateral  for  REMlCs.  A.t  investor  would 
combine  an  10  and  PO  and  swap  the 
recom.bined  lO/OP  for  an  interest  in  the 
Platinum  security  that  has  the  same  aggregate 
principal  balance  and  same  interest  payment. 
Various  other  recombinations  may  also  be 
allowed  as  the  program  progresses. 

The  GNMA  Strip  program  in  general  will 
work  the  same  way  as  a  GNMA  REMIC  trust. 
The  transfer  agent.  Chemical  Bank  and  PTC 
will  perform  the  same  functions  except  that 
provisions  will  have  to  be  made  for  the 
recombinations  and  exchanges.  An 
accounting  firm  must  provide  a  comfort  letter 
and  trust  counsel  must  opine  on  the  validity 
of  the  securities  and  that  the  transaction  will 
not  be  subject  to  double  taxation  because  it 
qualifies  as  a  grantor  trust  under  the  Tax 
Code. 

Other  GNMA  Multiclass  Securities  Programs 

From  time  to  time.  GNMA  may  introduce 
additional  multiclass  products  for  which  the 
Trustee  would  provide  similar  services 

Fees  and  Expenses 

GNM.^  will  have  no  liability  for  payment 
of  any  fees  or  expenses,  such  as  those  of  the 
FA,  trust  counsel  and  accounting  firms. 
These  will  be  payable  by  the  sponsor. 
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Trustee 'i  (ees  will  be  payable  as  pruvidiNi  m 
Section  IV,  bfllow. 

III.  Scope  of  Services  To  Be  Provided  By 
TriMlee 

7  '.s  are  enti(.al  to  tl't: 

siK  <  uD  uf  tbe  CNVt.\  Mulliciasti 

.Soconiics  piujtrrtin.  Therefore.  tli«!  spIccU  li 
trust  firms  will  provide  general  Tmsii-o 
srnif  cs  in  atcord€ini.e  with  the  (iN'MA 
Multif  loss  Securities  guide  and  oihfr 
operative  documents.  This  guide  mnv  >>n 
obtained  by  calling  (800)  2341-KEX.  These 
guidelines  and  dotuments  are  siitijof  t  tu 
amendment  and  mcxlirication.  The 
equiv.ilenf  documents  for  the  Grantor  Trust 
(.Strips]  pnif^ram  are  not  available  at  this 
time.  The  general  Trustiw  functions  include, 
but  are  not  limited  to: 

A.  For  each  Multii  lass  Securities 
transaction  In  which  a  Trustee  is  retained  by 
a  Sponsor,  that  Taisfee  shall  pro\  ide  all 
services  and  diKuments  customarily 
provided  by  Trustees  in  similar  trantarlions 
and  necessary  or  helpful  to  establish  the  trust 
and  issue  the  Multiddss  Securities, 
including: 

1.  Execute  the  dixumcnis  under  which  the 
trust  shall  receive  GNM.^  MBS  from  the 
sponsor  in  exchange  for  MulticLiss  .Securities 
and  under  which  the  trust  shall  op^-rate  for 
its  term,  and  fulPill  all  appropriate 
responsibilities  thereunder.  Endust^d  aa 
exhibits  are  the  Operational  Ciuidelinea 
(Exhibit  I),  the  current  form  of  Trust 
Agreement  (Exhibit  III,  Ihe  Trust  Provisiuoa 
(Exhibit  III),  and  the  Tax  Administratttin 
Guideline!)  (Exhibit  IV].  These  exhibits  are 
for  information  purposes  and  are  sub|ect  tu 
change. 

2.  Verif>'  ownership  of  the  MBS  ba<  king 
the  multiclass  securities  and  ensure  that  all 
of  the  MBS  meet  the  requiromenta  of  the 
relevant  Multiclass  .Securities  program 

3.  Administer  physical  securities  as 
necessary. 

B.  For  each  multiclass  securities 
transaction  the  Trustee  shall  provide  all 
necessary  ongoing  Trustee  services  to  the 
trust  for  the  life  of  the  trust,  including: 

1.  Calculate  distributions  of  principal  and 
int<'rnsl  111  multiclass  security  holders;  ensure 
that  amiKints  owed  to  the  trust  are  collc>cted 
by  it.  Itiat  the  correct  amounts  aro  paid  out 
timely  by  the  trust  to  the  proper  security 
holders,  and  that  accurate  records  and 
ntports  arc  prepared  anil  furnished  to 
security  holders,  auditors,  and  IKS.G.NMA 
and  its  agents. 

2.  lYopcrly  maintain,  report  oa  and.  if 
neces.sary.  access  the  variance  acumnt. 
which  IS  a  separate  holding  account  u^;d  to 
maintain  overages/shortages  of  funds  in  tho 
Multiclass  Securities  program.  Variamj: 
issues  arise  when  cash  received  from  MBS 
issuers  differs  from  cash  payable  to 
Multiclass  Seciirify  holders,  usually  lierause 
of  missing  or  ini  nrrec.t  information  on  the 
factor  tape  used  to  calculate  multiclass 
payment  factors  (the  R-7  tape).  To  the  extent 
that  jash  at  tually  re<:eived  from  the  issuer: 
is  greater  than  the  multi<  lass  distribution 
amtHint.  that  amount  will  be  held  in  the 
variarure  account  for  payment  in  the 
following  month  and  a  "prepayment  interest 
shortfall"  (the  MulticlaM  Security  rate  less 


the  reinvestment  rate)  difference  will  likely 
be  created.  The  variance  account  must  bo 
established  by  the  Trustee.  Losses  caused  by 
the  prepayment  interest  shortfall  will  be  paid 
by  GNMA  as  part  of  its  gu.irantee  obligation 

To  illustrate  the  variance  process,  assume 
the  Trustee  rw^ives  MBS  payments  of  SlOO 
more  than  is  required  to  bo  distributed  on  the 
Multiclass  Securities  for  that  month.  This 
SlOO  must  be  deposited  in  the  variance 
actouni  by  the  Trustee  until  the  next  month 
before  it  is  distributed  to  the  investor. 
Meanwhile,  the  SlOO  is  earning  interest  at  the 
reinvestment  rate  while  the  Trust  owes  the 
investors  the  multiclass  coupon  rate,  creating 
negative  arbitrage.  The  Trustee  must 
calculate  the  prepayTnent  interest  shortfall 
and  notify  GNMA,  which  will  make  the 
funds  a\'ailable  to  the  Trustee,  and/or  FTC, 
prior  to  payment  to  the  investors. 

Subsequent  to  the  monthly  distributions  to 
the  investors.  PTC  will  reconcile  the  MBS 
pavTTients  received  from  issuers  with 
distributions  made  to  the  trust.  This  may 
result  in  PTC  distributing  additional  cash  to 
the  trust  or  the  trust  being  required  to  refund 
overpayments  to  PTC.  Should  insufficient 
funds  be  available  to  pay  such  "refunds" 
from  the  trust's  accounts,  then  the  Trustee 
will  be  required  to  advance  such  refund  until 
the  next  distribution  date  when  the  Trustee 
will  be  reimbursed  firom  funds  available  in 
the  accounts  or  from  (iNMA. 

The  Trustee  w.ll  establish  all  accounts 
needed  for  each  Trust.  These  currently 
include  the  Depository  Account  at  I'TC.  the 
Certificated  .Securities  Account  for  p«>Tnent 
of  non-book  entry  distributions,  if  applicable, 
and  the  Variance  Account.  The  variance 
process  will  consider  all  three  accounts  and 
therefore,  all  three  accounts  will  be  included 
in  the  monthly  reconciliation  and  reporting 
process.  Reporting  for  the  variance  process 
will  involve  determining  anv  shortfalls  prior 
to  the  distribution  date  and  iMjtifving  GNMA 
and  its  agent  thereof,  as  well  as  subsequent 
detail  reconciliations  of  pa>'nient  differences 
in  accordance  with  protrdures  and  forms 
presi  nbed  by  GNMA. 

Differences  between  MB.S  payments 
received  and  amounts  distributable  to 
multiclass  security  holders  (MDS  factor 
errors)  may  also  arise  because  of  errors  in  the 
computation  of  tranche  fiactors  6y  the 
Trustee.  In  that  case,  the  Trustee  is 
responsible  for  funding  the  difference. 

3.  Indemnify  and  hold  harmless  GN'M.\ 
(including  eac  h  offic  iai.  officer  and  agent  of 
GN'MA)  from  and  against  any  and  all  )os.ses, 
claims,  demands.  Itubiliiies.  or  expenses 
(inc  hiding,  without  limitation,  all  attorneys' 
fees  and  related  charges  and  expenses) 
resulting,  directly  or  indinx.tlv,  from  any 
Trustee  default  or  other  kiilure  to  perform 
urHler  their  agreements  with  or  fur  the  benefit 
of  GNMA.  Without  limiting  the  foregoing. 
GNM.\'s  right  to  indemnification  shall 
include  the  nght  to  reimtnirsament  of  any 
and  all  amounts  paid  by  GNMA  to  any  holder 
of  any  certificate,  securitv.  or  pass-thruu;;h 
interest  as  a  result  of  anv  failure  of  the 
Tniste*!  to  properly  calculate  the  amount  of 
any  required  distribution  to  any  such  holder 
or  to  cause  the  proper  distributions  to  be 
made  to  any  such  holder,  together  with 
iniere.st  thereon  at  a  rale  equal  to  the  yield 
on  three  month  trea.surv  scrurities. 


4  All  initial  and  ongoing  tax 
administration  with  respect  to  the  trusts  and, 
in  the  case  of  REMiC  transactions,  the 
REMlCs.  The  Trustee  may  subcontract  its  tax 
administration  duties,  but,  if  it  does  so,  (i)  it 
must  retain  the  subr  onlractor  for  the  duration 
of  the  Trustee's  engagement  (unless  the 
subcontractor  (ails  to  perform  its  duties  in  a 
satisfactory  manner),  (ii)  the  Trustee  will 
retain  li.ibility  for  the  proper  performance  of 
all  tax  administration  duties  and  (iii)  GNMA 
must  approve  the  successor  tax 
administrator. 

Various  of  the  documents  in  the  GNMA 
mu)ticlass  securities  program  Guide  set  foith 
duties  of  a  "Tax  Administrator"  with  respect 
to  each  Series  of  securities.  The  Tnisfee  will 
be  responsible  for  ail  of  the  duties  assigned 
to  the  Tax  Administrator  in  the  GNMA 
Multiclass  Program  Guide,  as  that  Guide  may 
be  in  effect  from  time  to  time.  Those  duties 
include,  but  are  not  limited  to  the  following: 

a.  Startup.  Computing  the  yields,  amounts 
of  original  issue  discount  ("OID")  and  other 
information  required  to  be  set  forth  in  the 
OID  legends  on  the  securities.  The  Tax 
Administrator  shall  confirm  that  information 
with  the  results  of  the  sponsor,  which 
independently  is  responsible  for  producing 
the  same  information.  The  Tax  Administrator 
shall  be  responsible  for  supplying  such 
information  to  trust  counsel,  which  will  be 
responsible  (or  the  preparation  of  the  text  of 
the  legends. 

b.  Ongoing  Accountng.  Preparing  the 
federal,  state,  and  local  tax  returns  of  the 
trust  and  any  related  REMK^s  (including  the 
computation  of  all  necessary  underlying 
information),  computing  the  information 
concerning  OID,  market  discount,  premium, 
interest,  and  other  reportable  items  on  the 
securities,  and  forwarding  that  information  to 
(or  otherwise  making  that  information 
available  to)  security  holders  and  the  IRS. 
Income  tax  accounting  and  reporting  shall  be 
done  in  accordance  with  the  law,  tax 
administration  guidelines  for  accounting  set 
forth  in  the  GNMA  Multiclass  pnigram  Guide 
or  other  instructions  distributed  by  GNMA 
(as  those  may  be  in  effect  from  lime  to  time). 
and  accepted  industry  practice,  in  that  order 
of  priority.  The  Tax  Administrator  shall 
consult  with  GNMA  on  any  significant  tax 
accounting  issues  that  arise. 

c.  Controversy-  The  Tax  Administrator 
shall  represent  the  trust  and  any  n.-lated 
REMIC  in  any  inquiry  or  assessment  of 
liability  by  the  IRS  or  state  or  local  t.nx 
authorities  The  Tax  .Administrator  shall  kit;p 
GNMA  and  the  LA  informed  of  tho  initiation 
of  any  inquiry  or  assessment  uf  liability  and 
of  any  sig.iificant  related  development. 

5  Rebate — Transfer  in  a  timely  manner  to 
GNMA  any  amounts  frnm  PTC  as  a  result  of 
investment  earnings  on  funds  received  by 
PTC  on  the  MBS  from  Ihe  date  these  hinds 
are  received  to  the  date  the  funds  are 
disfril«i!ed  on  the  Multiclass  Sociiriti<^. 
These  an'Hnints  are  commonly  called  tlie  FVC 
rebate  and  are  distributed  quarterly  bv  PTC 
at  this  time. 

h.  If  another  approved  Trustee  is  no  longer 
permitted  by  GNMA  to  ad  as  a  Trustee  or 
fails  to  perform  in  the  Muhiclass  .Securities 
Program,  all  other  Trustees  must  lie  willing 
to  assume  the  ongoing  adminLstratiun  nf  any 


Trust  formerly  held  by  a  Trustee  which  is  no 
longer  approved  to  participate  in  the 
program. 

7.  Cross  Default  Provision — GNMA  shall 
have  the  right  to  terminate  a  Trustee's 
approved  status  for  cause.  If  a  Trustee  fails 
to  properly  administer  a  trust,  which  results 
in  a  finding  of  cause  by  GNMA,  all  trusts 
administered  by  the  Trustee  may  be 
transferred  to  another  GNMA  approved 
Trustee. 

C.  For  the  strip  securities,  the  Trustee  will 
perform  all  of  the  services  outlined  in 
paragraphs  A  and  B  above,  as  necessary-.  The 
Trustee  must  also  provide  all  services 
necessary  for  recombining  the  lO/PO 
securities  into  Platinum  securities  and  must 
accurately  track  all  securities  through  the 
recombination  process. 

rV.  Trustee  Fee 

During  the  initial  stage  of  the  Multiclass 
Securities  program,  the  Trustee  fee  was  paid 
as  a  "strip"  out  of  monthly  interest 
collections,  based  on  the  aggregate  remaining 
principal  balance  of  the  Multiclass  Securities 
outstanding  at  the  beginning  of  the  ir.onth. 
However,  this  method  created  a  general 
awkwardness  of  having  security  classes 
bearing  interest  at.  for  instance.  7.99%, 
which  is  not  favorably  received  in  the  market 
place. 

In  the  full  pa.rticipation  stage,  the  Trustee's 
fee  will  be  paid  initially  through  the  creation 
of  an  interest  bearing  REMIC  Class  which 
would  only  be  transferrable  to  a  successor 
Trustee. 

This  so-called  "T  Class"  would  be 
structured  to  receive  a  pro  rata  share  of 
principal  of  the  underlying  MBS  and  interest 
at  the  certificate  rate  of  the  underlying  MBS. 
The  Class  would  be  designated  as  a  class  of 
securities  in  the  offering  circular  and  the 
underlying  documents;  however  it  would  not 
be  tradeable  and  would  not  carry  any  voting 
rights  or  other  substantive  rights  associated 
with  the  other  regular  interests  in  the  REMIC 
trusts.  The  principal  amount  of  the  T  Class 
would  be  negotiated  between  sponsors  and 
Trustees  with  no  involvement  by  GNMA. 

To  pay  a  Trustee  in  the  GNMA  Strip 
program  it  is  expected  that  10  and  PO  classes 
will  be  delivered  and  immobilized  at  the 
Trustee  to  replicate  the  REMIC  fee  structure. 

These  fee  arrangements  may  be  changed  at 
any  time  only  at  the  option  of  GNMA.  Such 
a  change  would  only  occur  with  extensive 
consultation  with  GNMA  Trustees  and 
Sjxinsors. 

V.  Period  of  Performance 

The  selections  to  be  made  under  this  CAP 
will  be  for  an  initial  pieriod  of  two  years  and 
will  provide  for  three  one-year  extension 
periods  at  GNMA's  option.  Trustees  will 
have  an  ongoing  obligation  to  administer  for 
the  life  of  all  trusts  received  during  that  time 
period. 

VI.  Evaluation  Factors 

The  criteria  for  evaluation  will  be  based  on 
overall  responsiveness  to  the  CAP  with 
respect  to  three  broad  categories — technical 
abilities,  experience  and  knowledge,  and 
personnel  qualifications  (as  described 
below).  Proposals  shall  not  exceed  50  pages 
of  8Vz"  by  11"  paper  in  total  length 


(excluding  resumes  of  pro[X)sed  team 
members  and  financial  statements).  The 
Proposal  shall  not  merely  offer  to  perform 
work  in  accordance  with  the  statement  of 
work,  but  shall  outline  the  actual  work 
proposed  as  specifically  as  is  practical.  No 
monetary  cost  information  is  to  be  included 
in  the  ProjKisal.  Those  firms  selected  will 
negotiate  their  fees  with  the  Sponsor. 
Sponsors  will  select  their  own  Trustees 
without  regard  to  a  rotation. 

A  Technical  Abilities  (40%) 

1.  The  extent  to  which  the  proposal  shows 
an  understanding  of  the  services  described  in 
Section  HI  and  an  ability  to  provide  these 
required  services.  (10  points) 

2.  The  degree  to  which  knowledge  of  the 
systems  and  procedures  necessary  to  perform 
this  award  are  demonstrated.  (10  points) 

3.  The  extent  to  which  the  proposal 
includes  a  complete  description  and 
justification  of  the  proposed  approach  and 
methodology.  (10  points) 

4.  The  extent  to  which  adequacy  of 
financial  resources  is  demonstrated.  Explain 
your  firm's  financial  strength  and  staying 
power,  taking  into  consideration  the  length  of 
the  obligations  to  be  incurred  hereunder.  No 
firm  Will  be  regarded  as  being  responsive  to 
this  CAP,  despite  its  technical  qualifications, 
if  it  does  not  demonstrate  that  its 
performance  and  assurances  are  backed  by 
meaningful  capital.  In  order  to  demonstrate 
this  qualification,  please  provide  copies  of 
audited  financial  statements  for  the  prior  two 
years  as  well  as  evidence  of  your  firm's  credit 
rating  or  other  institutional  evaluations.  (10 
points) 

B.  Experience  and  Knowledge  (35%) 

1.  The  extent  to  which  your  firm  has 
experience  and  knowledge  in  providing 
services  of  a  similar  nature,  specifically 
including  (a)  GNMA's  current  MBS  program: 
(b)  Multiclass  Securities  programs  of  the 
Department  of  Veterans  Affairs,  Fannie  Mae, 
Freddie  Mac,  the  Resolution  Trust 
Corporation,  and  other  large  issuers 
(including  private  issuers);  (c)  past 
experience  as  Trustee  in  mortgage-t)acked 
pass-through  and  Multiclass  Securities 
transactions.  Provide  a  brief  description  of 
significant  Multiclass  Securities  (REMICs  and 
Strips)  transactions  for  which  you  currently 
serve  as  Trustee,  and  demonstrate  your  firm's 
ability  to  accomplish  tasks  within  adequate 
time  frames.  (10  points) 

2.  The  extent  to  which  your  firm 
demonstrates  its  philosophy  of  crisis 
management.  (10  points) 

3.  The  extent  to  which  your  firm  is 
experienced  and  knowledgeable  in  providing 
comprehensive  tax  administration  functions. 
If  your  firm  contracts  out  this  responsibility, 
then  you  must  provide  complete  information 
regarding  the  subcontractor,  discussing  the 
experience  and  knowledge  of  the  firm  and 
provide  assurance  that  the  subcontractor 
relationship  will  be  established  and 
maintained  throughout  the  course  of 
Trustee's  engagement.  (5  points) 

4.  The  extent  to  which  your  firm 
demonstrates  experience  and  knowledge  in 
providing  bond  administration  duties.  If  your 
firm  contracts  out  this  responsibility,  then 


you  must  provide  complete  information 
regarding  the  subcontractor,  discussing  the 
experience  and  knowledge  of  the  firm,  and 
provide  assurance  that  the  sul)contractor 
relationship  will  be  established  and 
maintained  throughout  the  course  of 
Trustee's  engagement.  (5  points) 

5.  The  extent  to  which  the  firm  is 
experienced  and  knowledgeable  in  providing 
general  Trustee  functions  as  they  relate  to 
Strips.  (5  points) 

C.  Personnel  Qualifications  and  Staffing 
(25%) 

1.  The  extent  to  which  your  firm  identifies 
the  personnel  that  would  be  assigned  to  this 
project,  and  includes  resumes  detailing  their 
skills,  qualifications,  years  of  experience  in 
similar  projects,  formal  education  and 
training,  and  ability  to  perform  all  aspects  of 
the  work  described  in  the  statement  of  work. 
Include  professional  references  for  all 
personnel  and  explain  the  organization  of  the 
team  or  teams,  including  the  individual  who 
will  be  the  lead  contact  with  GNMA.  as  well 
as  which  persons  would  be  assigned  lead 
responsibility  for  which  tasks.  (15  points) 

2.  The  extent  to  which  adequacy  of  the 
proposed  management  plan  is  demonstrated 
to  assure  compliance  with  all  requirements  of 
this  solicitation.  (10  points) 

In  addition  to  respionding  to  the  above 
criteria,  in  order  to  be  considered  respwnsive 
to  this  CAP  your  firm  must  certify  its 
willingness  to  provide  the  indemnification 
referred  to  in  Section  III  above  and  indicate 
this  by  signing  below. 

Further,  you  are  required  to  certify  for  your 
firm  that  neither  the  corporate  nor 
partnership  entity,  nor  any  officer,  partner  or 
professional  presently  employed  and  who 
will  work  on  the  GNMA  Multiclass  Securities 
Program  has  been  convicted  of,  or  found 
liable  in  a  civil  action  for,  fraud  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements  or  any  other 
offense  indicating  a  lack  of  business  integrity 
that  seriously  and  directly  affects  the  present 
responsibility  of  the  officer,  partner  or 
professional,  and  is  not  currently  suspended 
or  debarred  by  state  or  the  Federal 
government. 

I  hereby  certif\'  and  agree  to  the  above 
indemnification  and  certifications. 

By    

Title    

Vn.  Organizational  Conflicts  oflnterest 

The  applicant  must  warrant  that  to  the  best 
of  its  knowledge  and  belief  and  except  as 
otherwise  disclosed,  it  does  not  have  any 
organizational  conflict  of  interest,  which  is 
defined  as  a  situation  in  which  the  nature  of 
the  work  herein  and  the  organization's 
financial,  contractual  or  other  interests  are 
such  that  unfair  compjetitive  advantage 
would  result  or  objectivity  in  performing  the 
work  may  be  impaired.  If  after  award  it 
discovers  an  organizational  conflict  of 
interest  with  respect  to  this  work,  an 
immediate  and  hill  disclosure  will  be  made 
in  writing  to  the  contracting  officer,  which 
shall  include  a  description  of  the  action 
which  will  be  taken  to  eliminate  or  neutralize 
the  conflict. 

Vm.  Submission  Procedures 
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Each  applicant  must  submit  an  original 
and  seven  copies  of  its  application,  which 
shall  consist  of  the  technical  and 
management  submittal  for  the  proposed 
work.  The  material  must  be  submitted  and 
arrive  at  GNMA  at  the  address  and  room 
below  no  later  than  September  23.  1*J94. 
Washington,  D.C.  time. 

Government  National  Mortgage  Association, 
Department  of  Housing  and  Urban 
Development.  Attn;  Susan  M  Taylor.  4S1 
7th  Street  SW..  Suite  6151.  Washington. 
D.C.  20410-9000.  Telephone:  202/401- 
8787. 

To  prevent  opening  by  unuuthorized 
individuals,  your  application  must  b<;  clearly 
identified  on  the  envelop  or  wrapper  as 
follows: 

Application  Submitted  in  Response  to  (lAP 
GNMA  94-R-l 

DUE  DATE  September  23.  1994  


Potential  offerors  should  be  aware  that  the 
HUD  building  is  a  secure  building.  All 
visitors  will  be  required  to  walk  through  a 
metal  detector,  have  all  belongings  screened 
by  an  x-ray  system,  show  valid  picture 
identification,  and  sign  the  visitor's  log 
Guards  will  telephone  the  visitors  HliD 
contact  to  announce  their  arrival  and  receive 
verification  to  permit  the  visitor  into  the 
building  prior  to  allowing  entry  These 
procedures  will  require  extra  time.  Offerors 
must  therefore  ensure  that  any  commercial 
delivery  service  or  company  employee  has 
appropriate  identification,  and  should  allow 
extra  time  for  any  hand  carried  deliveries. 
Delays  experienced  at  the  guard  desk  or 
refusal  of  admission  DO  NOT  constitute 
excusable  delays.  Any  applications  that 
arrive  at  Suite  6151  after  the  date  and  time 
specified  will  be  rejected  and  will  be 
returned  to  tke  applicant. 

No  Applications  Will  Be  Accepted  by  FAX 

All  questions  (lertaining  to  this  CAP 
should  be  sent  to  the  FAX  number  (202)  401- 
8857  no  later  than  September  23.  1994.  No 
questions  will  be  accepted  after  thai  time  .All 
questions  and  responses  will  be  mailed  or 
faxed  to  all  parties  who  requested  a  copy  of 
the  CAP  and  will  be  made  available  to  all 
other  parties. 

GNMA  reserves  the  right  to  m<)kp  iin  award 
either  on  the  basis  of  proposals  as  originally 
submitted  or.  following  discussions  with  the 
offerors  in  the  competitive  range,  on  the  basis 
of  the  respective  best  and  final  offers. 

IFR  D<x:  94-23985  Filed  »-27-94.  8:45  amj 
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Office  of  the  Assistant  Secretary  for 
Housing- Federal  Housing 
Commissioner 

[Docket  No.  94-3818;  FR-3784-N-01] 

Notice  of  Debenture  Recall 

AGENCV:  Office  of  the  Assistant 
Secretary  for  Housing- Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 


SUMMARY:  This  Notice  announces  a 
debenture  recall  of  certain  Federal 
Housing  Administration  debentures,  in 
accordance  with  authority  provided  in 
the  National  Housing  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richaid  Keyser,  Room  B133, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC.  204510,  telephone 
(202)  755-7510.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  207(j)  of  the  National  Housing 
Act.  12U.S.C.  1713(j),andin 
accordance  with  HUD  regulations  at  24 
CFR  207.259(e)(3).  the  Federal  Housing 
Commissioner,  with  approval  of  the 
Secretary  of  the  Treasury,  announces 
the  call  of  all  Federal  Housing 
Administration  debentures  with  coupon 
rates  of  7.5  percent  or  higher,  except  for 
those  debentures  subject  to  "debenture 
lock  agreements,"  that  have  been 
registered  on  the  books  of  the  Federal 
Reserve  Bank  of  Philadelphia,  and  are, 
therefore,  "outstanding"  as  of 
September  30, 1994.  The  date  of  the  call 
is  January  1,  1995.  To  insure  timely 
payment,  debentures  should  be 
presented  to  the  Federal  Reserve  Bank 
of  Philadelphia  by  December  1 ,  1994. 

The  debenture  will  be  redeemed  at 
par  plus  accrued  interest.  Interest  will 
cease  to  accrue  on  the  debentures  as  of 
the  call  date.  Final  interest  on  any 
called  debentures  will  be  paid  with  the 
principal  at  redemption. 

During  the  period  from  the  dates  of 
this  notice  to  the  call  date,  debentures 
that  are  subject  to  the  call  may  not  be 
used  by  the  mortgagee  for  a  special 
redemption  purchase  in  payment  of  a 
mortgage  insurance  premium. 

No  transfer  or  denominational 
exchanges  of  debentures  covered  by  the 
foregoing  call  will  be  made  on  the  books 
maintained  by  the  Treasury  Department 
on  or  after  October  1,  1994.  This  does 
not  affect  the  right  of  the  holder  of  a 
debenture  to  .sell  or  assign  the  debenture 
on  or  after  this  date.  Payment  of  final 
principal  and  interest  due  on  January  1, 
1995.  will  be  made  to  the  registered 
holder  or  assignee. 

Instructions  for  the  presentation  and 
surrender  of  debentures  for  redemption 
will  be  provided  to  holders  by  the 
Department. 

Dated:  September  20,  1994. 
Jeanne  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
jFR  Doc.  94-23986  Filed  9-27-94;  8  45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-920-94-41 20-03;  COC  56520] 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application, 
Mountain  Coal  Company 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25,  1920,  as  amended,  and 
to  Title  43,  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Mountain  Coal  Company  in  a  program 
for  the  exploration  of  unleased  coal 
deposits  owned  by  the  United  Slates  of 
America  in  the  following  described 
lands  located  in  Gunnison  County, 
Colorado: 

T.  13S.  R.  90W..6thP.M. 

Sec.  10,  SEV«SEV«; 

Sec.  11,  lots  9  to  12,  inclusive  and 
SW'ASWV*: 

Sec.  14,  lots  3  to  6,  and  11  to  14,  inclusive: 

Sec.  15,  lots  1  to  4,  inclusive. 

The  area  described  contains  approximately 
642.75  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  56520  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood.  Colorado  80215,  and  at  the 
Montrose  District  Office,  2465  South 
Townsend  Avenue,  Montrose,  Colorado 
81401. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  tJie  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
publication  of  the  Notice  of  Invitation  in 
the  Federal  Register. 

James  E.  Edwards.  Jr.,  Management 
Team,  Resource  Services,  Colorado 
State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215 

and 

Mark  W.  Scanlon,  Sr.  Geologist, 
Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434 

Any  party  electing  to  participate  in  this 
program  must  share  all  costs  on  a  pro 
rata  basis  with  the  applicant  and  with 
any  other  party  or  parties  who  elect  to 
participate. 

Dated:  September  19,  1994. 
James  E.  Edwards,  Jr., 
Management  Team  Resource  Sen,' ices. 
(FR  Doc.  94-23934  Filed  9-27-94;  8:45  am! 

BILLING  CODE  4310-gB-M 


[AZ  064-04-4350-01;  AZA  28488] 

Arizona:  Realty  Action;  Classification 
of  Public  Lands  for  Lease  or 
Conveyance  for  Recreation  and  Public 
Purposes  in  Bullhead  City,  Mohave 
County,  AZ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  public  land  in 
i^uUhead  City.  Mohave  County,  Arizona, 
has  been  examined  and  found  suitable 
for  classification  for  lease  or  conveyance 
to  the  Bullhead  City  Fire  Department 
under  the  provisions  of  the  Recreation 
and  Public  Purposes  Act.  as  amended 
(43  U.S.C.  869.  et  seq.).  The  land  will  be 
used  for  a  fire  station  and  ambulance 
substation. 

Gila  and  Salt  River  Meridian,  Arizona 

T  20  N..  R.  21  W., 

Sec.  20.  NVzNVzNW'ANW'aSW'A  (within). 

The  area  described  contains  2.33  acres, 
more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  or  conveyance  is 
consistent  with  the  current  Bureau  land 
use  planning  and  would  be  in  the  public 
interest. 

The  lease  or  conveyance,  when 
issued,  will  be  subject  to  the  following 
terms,  conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Right-of-way  to  Citizens  Utilities 
Rural  Company  for  a  water  storage  tank 
(AZA  18636). 

5.  Right-of-way  to  Mohave  County 
Board  of  Supervisors  for  a  road  (Silver 
Creek  Wash  Road)  (AZA  20912). 

6.  Right-of-way  to  City  of  Bullhead 
City  for  a  road  (Bullhead  Parkway) 
(AZA  24554). 

DATES:  On  or  before  November  14.  1994, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  conveyance  or  classification  of  the 
lands  to  the  Area  Manager.  Bureau  of 
Land  Management.  3189  Sweetwater 
Avenue.  Lake  Havasu  City,  Arizona 
86406.  Any  adverse  comment  will  be 
reviewed  by  the  District  Manager.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  l)ecome  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  Upon 


pubUcation  of  this  notice  in  the  Federal 
Register,  the  lands  will  be  segregated 
from  all  other  forms  of  appropriation 
under  the  public  land  laws,  including 
the  general  mining  laws,  except  for  lease 
or  conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Montgomery,  Realty  Specialist, 
Bureau  of  Land  Management,  Havasu 
Resource  Area.  3189  Sweetwater 
Avenue.  Lake  Havasu  City,  Arizona 
86406.  (602)  855-8017. 
CLASSIFICATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  fire 
station.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
APPLICATION  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directed  related  to  the  suitability  of  the 
land  for  a  fire  station. 

Dated:  September  19,  1994. 
Maureen  A.  Nferreli, 
Acting  District  Manager. 
[FR  Doc.  94-23933  Filed  9-27-94;  8:45  am) 

BILLING  CODE  4310-32-P 

[AZ-055-O4-4210-03:  AZA  25991) 

Arizona;  La  Paz  County,  Notice  of 
Realty  Action  Lease/Conveyance, 
Yuma  District,  AZ 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Realty  Action 

Recreation  and  Public  Purposes  Act 

Classification  in  La  Paz  County, 

Arizona. 

SUMMARY:  The  following  public  lands  in 
the  town  of  Quartzsite,  Arizona,  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.): 

Gila  and  Sail  River  Meridian,  Arizona 

T.  3N..R  19  W.. 

Sec.  28.  N«/iNWV«NW'/.NWV4; 
T.  4N..R.  19W.. 

Sec.  19.  EVi.  NWV4.  E'/2SWV4,  NW'aSW'A. 
N»/^SWV«SWV4; 


Sec.  17.  all; 
Sec.  20.  all: 
Sec.  21.  WVzNE'A.  NVzNW'/.. 

NV2SWV«NWV4.  NEV4SEV«NWV4, 

SV2SV2SWV4  excluding  23.969  acres 

under  recreation  and  public  purposes 

classification  and  lease  AZA-22501; 
Sec.  22.  NEV4,  EVzSE'/..  EVzEVzNW'aSE'A. 

SWV4SEV4; 
Sec.  23.  NVz.  N'.^V2,  SV2NEV4SWV4SWV4, 

NWV4SWV4SWV4,  SEV4SWV4SWV4. 

NV2SEV«SWV4.  SWV4SEV«SWV4, 

N  V2S  V2SE V4 .  N V2SW  'AS W  V4SE V4 . 

SEV4SWV4SWV4SEV4. 

SEV4SEV4SWV4SEV4, 

EV2SWV«SEV4SEV4,WV2SEV4SEV4SEV«; 
Sec.  26.  SV2NEV4NEV4NEV4NEV4. 

NW  V4NEV4NE  V4NE  V4 . 

SV2NEV4NEV«NEV4. 

EVzNW'aNE'aNE'A. 

SV2NWV4NWV4NE'A.VEV4. 

SWV4NWV4NEV4NEV4.  SViNE'/iiN'E'A. 

NEV4NEV4NWV4NEV4. 

SV2NEV4NWV4NEV4. 

NE'ANW'ANW'ANE'A. 

SV2NWV4NWV4NEV«.  SV2NWV4NEV4. 

SV2NEV4.  S»/iNEV4NfEV4NWV«. 

NWV4NEV4NWV4,  SV2NEV4NWV4. 

SEV«NWV4; 
Sec.  28.  NWV4SEV4; 
Sec.  29.  NWV4NEV4,  N'/^NW'A,  S'/iSW'A. 

The  areas  described  aggregate  3,463.531 
acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  a  motion  by  the  Bureau  of  Land 
Management  to  make  lands  available  to 
support  community  expansion.  These 
lands  were  identified  in  the  Yuma 
District  Resource  Management  Plan,  as 
amended,  as  having  potential  for 
disposal.  Lease  or  conveyance  of  the 
lands  for  recreational  or  public  purposes 
would  be  in  the  public  interest. 

Lease  or  conveyance  of  the  lands  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  apphcable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  Rights-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

4.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

5.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
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except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws,  and  the  mineral  material  disposal 
laws. 

DATES:  On  or  before  November  14.  1994. 
interested  persons  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Yuma  District 
Office,  3150  Winsor  Avenue.  Yuma. 
Arizona  85365.  (602)  726-6300.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice. 

Upon  the  effective  date  of 
classification,  the  lands  will  be  open  to 
the  filing  of  an  application  under  the 
Recreation  and  Public  Purposes  Act  by 
any  interested,  qualified  applicant.  If. 
after  18  months  following  the  effective 
date  of  classification,  an  application  has 
not  been  fil,ed,  the  segregative  effe<:t  of 
the  classificatiun  shall  automatii:ally 
expire  and  the  lands  classified  shall 
return  to  their  former  status  without 
further  action  by  the  authorized  officer 
FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Yuma  District  Office,  3150 
Winsor  Avenue,  Yuma.  Arizona  85365. 

D,ilc(l  .<«'pt(>ml)«*r  19.  1904 
ludilh  I.  Reed, 
Diithct  Manager. 

jFR  D.H    94-2:1915  Filed  9-27-'iA:  8  45  ami 
■4LLINO  COM  431».»-M 


Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  the  Mobile  River 
Basin  Aquatic  Ecosystem  for  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service. 
liitfTJor. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  US.  Fish  and  Wildlife 
vService  (Service)  announces  the 
availability  for  public  review  of  a  draft 
re<:overv  plan  for  the  Mobile  Rivor  Biism 
aquatic  ecosystem,  an  area  in  Alabama 
with  portions  extending  into  east 
Mississippi  and  northwest  Georgia.  This 
plan  specifically  addresses  the  re«  overy 
objectives,  criteria,  and  tasks  for  I  fish 
(goldline  darter.  Penina  aurnlim'nta). 
11  mussels  (Alabama  moccasinshell. 
Mfdionidus  acuitixsiumiis.  orange-natre 
mucket.  Limpsilis  ptrovalis.  fine  line 
po<:ketbook.  Lompxilis  oltilis:  southern 


acomshell.  Epioblasma  othcaloogensis: 
uplan  combshell.  Epioblasma 
metastriata;  Coosa  moccasinshell. 
Medionidus  parvulus;  ovate  clubshell. 
Pleurobema  perovatum;  southern 
clubshell.  Pleurobema  decisum,  dark 
pigtoe,  Pleurobema  furvum;  southern 
pigtoe.  Pleurobema  georgianum; 
triangular  kidneyshell,  Ptychobrarhus 
greenii],  and  1  aquatic  snail  (Tulotoma 
magnifica).  Additionally,  it 
complements  recovery  plans  previously 
developed  for  another  17  listed  aquatic 
spe<:ies  within  the  Mobile  River  Basin. 
The  Service  solicits  review  and 
comment  from  the  public  on  this  draft 
plan. 

DATES:  Comments  on  the  draft  r»?<:overy 
plan  must  be  received  on  or  before 
December  1.  1994.  to  receive 
consideration  by  the  Service. 
At}ORESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Jackson  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
6578  Dogwood  View  Parkway,  Suite  A. 
Jackson.  Mississippi  39213.  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  the  Field 
Supervisor  at  the  above  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Hartfield  at  the  above  address  (601/ 
065-4900.  ext   25). 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  re<;overy 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States 
Recovery  plans  describe  ai  tions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
(ost  for  implementing  the  re<;overy 
measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  US  C.  1531  et 
sfq]  requires  the  development  of 
re«;overy  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  spe<.ies. 
Set.tion  4(f)  of  the  Act.  as  amended  in 
1088,  requires  that  a  public  notice  and 
an  opportunity  for  public  review  and 
comment  be  provided  during  recovery 


plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revi.sed 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  species  considered  in  this  oraft 
recovery  plan  are  the  goldline  darter 
(Percina  aurolineata).  Alabama 
moccasinshell  (Medionidus 
acutissimus),  orange-nacre  muckel 
(Lampsilis  perovalis),  fine-lined 
pocketbook  (Lampsilis  altilis),  .southern 
acomshell  (Epioblasma  othcoloogenais). 
upland  combshell  (Epioblasma 
metostriotn),  Coosa  moccasinshell 
(Medionidus  parvulus),  ovate  clubshell 
(Pleurobema  perovatum),  southern 
clubshell  (Pleurobema  decisum),  dark 
pigtoe  (Pleurobema  funnim).  southern 
pigtoe  (Pleurobema  georgianum), 
triangular  kidneyshell  (Ptycbobronrbus 
greeni),  and  the  tulotoma  snail 
(Tulotoma  magnifica).  The  goldline 
darter  was  listed  as  threatened  in  1992 
due  to  a  suspected  decline  in  historic 
range,  population  fragmentation  and 
isolation,  and  existing  threats  to  extant 
populations  due  to  water  quality 
degradation.  In  1993.  eight  of  the  11 
mussels  were  listed  as  endangered,  and 
three  as  threatened  due  to  habitat  loss 
and  fragmentation  resulting  from 
impoundment  and  their  vulnerability  to 
existing  sources  of  habitat  and  water 
quality  degradation.  The  tulotoma  snail 
was  listed  as  endangered  in  1991  due  to 
the  loss  of  more  than  90  percent  of  its 
historic  habitat,  and  the  isolation  and 
vulnerability  of  surviving  populations 

The  recovery  objective  of  tne  draft 
plan  is  to  protect  the  Basin's  native 
aquatic  fauna  and  flora  by  achieving 
ecosystem  stabilization.  Specific 
recovery  objectives  include 
reclassification  and  eventual  delisting  of 
the  tulotoma  snail;  delisting  of  the 
goldline  darter:  and  preventing  the 
extinction  of  the  eight  endangered 
mussels  and  the  continued  decline  of 
the  three  threatened  mussels.  Actions 
needed  for  ecosystem  stabilization  will 
require  protection  of  habitat  integrity 
and  water  quality  by  full  and 
appropriate  implementation  of  Federal 
and  State  regulatory  authorities: 
development  and  implementation  of 
Best  Management  Practices  and  Water 
Quality  Plans  for  construction, 
agriculture,  urban,  and  suburban 
activities  that  affect  aquatic  ecosystems; 
development  and  implementation  ol 
Drainage  Management  Plans  that 
address  problems  specific  to  drainages 
occupied  by  listed  species; 
development,  funding,  and 
implementation  of  programs  that 


educate  and  directly  involve  the  general 
public  in  ecosystem  recovery;  and  basic 
research  on  life  history,  ecology, 
anatomy,  taxonomy,  contaminant 
sensitivities,  and  propagation 
technology  of  listed  and  candidate 
species. 

This  Plan  is  being  submitted  for 
technical/agency  review.  After 
consideration  of  comments  received 
during  the  review  period,  it  will  be 
submitted  for  final  approval. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  the  plan. 

Authority 

The  authority  for  this  action  is 
Section  4(f)  of  the  Endangered  Species 
Act,  16U.S.C.  1533(f). 

Dated:  September  21.  1994. 
Robert  Bowker, 
Field  Supervisor. 
IFR  Doc.  94-23902  Filed  9-27-94;  8:45  am) 
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Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  World  Center  for  Exotic 
Birds.  Las  Vegas.  NV.  PRT-794818. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  a  pair 
of  wild  caught  Andean  Condors  (Vultur 
gry-phus]  from  the  Buffalo  Zoological 
Gardens.  Buffalo.  New  York,  to  enhance 
the  survival  of  the  species  through 
propagation. 

Applicant:  Panamerican  Marketing. 
Inc..  San  Antonio.  TX.  PRT-794810. 

The  applicant  requests  a  permit  to 
export  a  pair  of  South  American  tapirs 
[Tapirus  terrestris)  to  the  museum  park 
"La  Venta",  Villahermosa,  Tabasco. 
Mexico  for  the  enhancement  of  the 
survival  of  species  through  propagation 
and  education. 

Applicant:  Rex  B.  Shafer.  Richfield. 
MN.  PRT-794627. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcos)  culled  from  the  captive  herd 
maintained  by  Mr.  M.G.  Weinand.  • 
Longwood.  Republic  of  South  Africa,  for 
the  purpose  of  enhancement  of  the 
survival  of  the  species. 


Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  420(c),  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice;  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104): 
FAX:  (703/358-2281). 

D-jted:  September  23.  1994. 
Caroline  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

IFR  Doc.  94-23961  Filed  9-27-94;  8:45  ami 
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Minerals  Management  Service 

Meetings  of  the  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Secretarj^  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to 
Federal  gas  valuation  pursuant  to  its 
responsibilities  imposed  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982,  30  U.S.C.  1701  et  seq.  (FOGRMA). 
The  Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGR\IA. 

DATES:  The  Committee  will  have 
meetings  as  shown  below: 

Monday,  October  24,  1994,  10:00 
a.m.-5:00  p.m. 

Tuesday,  October  25.  1994.  8:00  a.m- 
5:00  p.m. 

Wednesday.  October  26.  1994.  8:00 
a.m. -12:00  p.m. 

ADDRESSES:  The  meetings  will  be  held 
in  the  auditorium  of  building  85  on  the 
Denver  Federal  Center.  West  Sixth 
Avenue  and  Kipling  Street,  Lakewood. 
Colorado. 

Written  statements  may  be  submitted 
to  Ms.  Deborah  Gibbs  Tschudy,  Chief. 


Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165. 
MS-3150,  Denver,  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Gibbs  Tschudy,  Chief, 
Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165. 
MS-3150.  Denver,  Colorado,  «0225- 
0165.  telephone  number  (303)  275- 
7200.  fax  number  (303)  275-7227. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  written  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  address  listed  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 
materials  received  to  date  during  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  September  22,  1994. 
lames  W.  Shaw, 

Associate  Director  for  Ro\vIty  Management 
IFR  Doc.  94-23946  Filed  9-27-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (Sub-No.  494X)) 

CSX  Transportation,  Inc.— 
Discontinuance  of  Trackage  Rights 
Exemption — Vanderburgh,  Warrick, 
Gibson,  and  Pike  Counties,  IN 

CSX  Transportation,  Inc.  (CSXT).  has 
filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  F—Exer:ipt 
Abandonments  and  Discontinuances  of 
Trackage  Rights  to  discontinue  its 
trackage  rights  over  approximately  26.9 
miles  of  rail  line  owned  by  Indiana 
Southern  Railroad,  Inc.  (ISRR)  (1) 
Extending  from  milepost  163.9,  at 
Straight  Line  Junction  near  Evansvil'.e. 
to  milepost  140.2,  at  Gray  Junction,  and 
(2)  extending  from  milepost  0.0,  at  Gray 
Junction,  to  milepost  3.2.  at  Oakland 
City  Junction,  in  Vanderburgh,  Warrick. 
Gibson  and  Pike  Counties,  IN.'  CSXT 


'  Under  49  CFR  U52.50(dl(2).  the  railroad  x.usi 
file  a  verified  nonce  with  the  Commission  at  least 

Continued 
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indir.a'es  that  i6KK  will  continue  to 
provide  rail  service  over  the  line. 

CSXT  has  certified  with  r«sp«ct  to  the 
trackage  rights  involved  here  that:  (1) 
No  local  traffic  has  moved  over  the  line 
for  at  least  2  years:  (2)  any  overhead 
trafru:  on  the  line  has  been  rerouted  over 
other  lines:  (3)  no  formal  complaint 
filed  by  a  user  of  rail  ser\  ice  on  the  line 
(or  by  a  state  or  lo<  al  government  entity 
actin({  on  b^alf  of  <;u(:h  user)  regarding 
cessation  of  servi(.p  over  the  Iiih  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  hc-t-n 
de(.ided  in  favor  of  the  complainant 
within  the  2vear  period;  and  (4)  the 

r ■  'CVR  110.5  12 

(i,        ,    .■     1  ationland  44CFR 

1152.r)0((j)(l}  (notice  to  governmental 
agencies)  hove  been  ntH.^ 

As  a  ( oiidition  to  use  of  this 
exemption,  any  employee  adversely 
afft'ded  by  the  discontinuance  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abondnnnwnt — ik^shfn.  :i60  I.C.C. 
91  (197i))  To  addrwtf  wh»'lhej  this 
condition  adequately  promts  jffe(.1ed 
employees,  a  petition  for  partial 
revocation  under  49  I'  S C  m.^tj^ld) 
must  b«  filfd 

Provit'ed  no  fumial  exprussion  of 
intent  to  Hie  an  offer  uf  rinanci.il 
assi.stance  (OFA)  has  been  rerri\ed,  this 
exemption  will  be  effective  on  (J«  tober 
28.  1994.  unless  staytnl  |>«ni!inK 
reconsideiatioii.  Petitions  tu  s\iy  must 
lie  nied  by  October  11.  1994.  Petiiions 
to  reopen  must  be  filed  by  O.tober  18. 
1994.  with:  Offu  e  of  the  Se<  retary.  Case 
Control  Branch,  Interstate  Con t.-iifne 
Commission,  Washington.  IXJ  -'0423.' 

A  copy  of  any  petition  filed  with  the 
Commission  should  b*-  s»>nt  to 
applicants  representative  Charlies  M 
Rosenherger,  500  Water  Street,  |1.S0. 
Jacksonville.  PL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ah  initio 

Derided  .S<pti-mber  20.  1«i<M 
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By  the  Cumrnissiun.  Oavid  M.  K.iiDkchDik. 
Dir^<  tor.  Office  of  Proceedings. 
Vemoa  A.  Williamt, 
Art  inn  Secrrtary. 

|FR  Dm    04-24028  FiU?d  9-27-W;  8:45  ami 
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Pocket  No  AB-65  (Sub-No.  492X)) 

CSX  Transportation  Inc. — 
Abandonment  Exemption — in  Atlanta, 
Fulton  County,  GA 

CSX  Transportation.  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  Part  11S2  Subpart  ¥— Exempt 
Abandonments  to  abandon  a  portion  of 
its  line  of  railroad  between  milp|>ost 
ANB-862.9  near  Bankhead  Avenue  and 
milepost  ANB-863  4  at  the  end  of  the 
track,  a  distance  of  approximately  0  5 
miles,  in  Atlanta.  Fulton  County.  GA. 

CSXT  has  certified  that;  (1)  No  lo<:al 
traffic  has  moved  over  the  line  for  at 
least  2  years.  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  1o«:jiI 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  t)een  decided  in  fax  or  of 
the  complainant  within  the  2-vear 
period,  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report).  49 
CFR  1 105.8  (historic  report),  49  CFR 
1 105  1 1  (transmittal  letter),  49  CTR 
1 105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affet.ted  by  the  abandonment  shall  be 
proiet:ted  under  Orvgon  Short  Lint!  R. 
Co.— Abandonment — Goshen,  360  I.C.C 
91  (1979).  To  address  whether  this 
«:ondition  adequately  protecis  affected 
employees,  a  petition  for  partial 
rvvo<ation  under  49  US  C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 

■     t  to  file  an  offi'r  of  fina.n  lal 

i.uK.e  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  October 
28,  1994,  unless  stayed  pending 
re<:onsideration.  Petitions  to  stay  th«"it  do 
not  involve  environmental  issues.' 


(«-(|ii.ri-d  hm  iin<Jer  4<*C>K  n05  Whii  i] 
nr:  .f.KT  &:»  1%  onlv  •  diicontiruMCM* 
p'  MK  will  continue  to  pm\  idii 

»<■  r.  ih«  roiitin*  pn)VL»ior»  (or  lr«ll 

u»*'r<til  tMnimg  or  public  um  condilions  pruvidad 
1«r  in  atMndonment  prwp«<inR«  -iri-  mii  .ippnipr ;.<!■< 


'  A  stay  will  t»  i»»iied  routinely  by  the 
( ., —  ^.  ,,r,  jn  those  protpedinga  where  an 
r  '  iMon  on  environiTMnlat  isnuex 

|w       .  ■ ;  .™..«*d  liy  a  party  or  by  lb*  Commiwion's 
Sm  tion  of  bnvironnMnlai  ATMlyila  in  It* 
,r.  .•■..  r.'.-it  invvsiigation)  cannot  b«  nude  prior  lo 
f  ilij;^  of  ih»f  noiirp  of  pxempf:on  See 

i «: .. , .         f  Out-of  Senin Boil Lmr<.  5  I  CC2d 
3'7  (1989)  An>  entilv  weking  a  slay  on 
•nv  iroiuTMntal  cnncema  It  encouraged  lo  Tile  ilt 
r«H)iieM  A*  «oon  m  puaKible  in  nrder  to  pennii  thia 


formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CF"R  1 152.29 '  must  be  filed  by  October 
7,  1994.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  October  18, 
1994.  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washin^on  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenherger,  CSX  Transportation,  Inc.. 
J150,  500  Water  Street.  Jaci^sonville.  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

CSXT  has  fileti  an  environmental 
report  which  addre.sses  the 
abandonment's  effects.  If  any.  on  the 
environment  and  historic  resoun;es.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  3,  1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerr*  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
be<;omes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  ih  a  subsequent  derision. 

De<  itkd:  .September  22.  1994. 

By  thf  Qjmmission.  David  M  Konschnik, 
Direrlor.  OfTic.e  (if  Proceeding*. 
Vernon  A.  Williams. 
Artinff  Setivtary. 

jFK  [>k:.  94-24027  Fi!.?d  9-27-94;  8;4.'j  ami 
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DEPARTMENT  OF  JUSTICE 

Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
coller  tion(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 


Comm ! v^tcn  to  rt^view  anii  at.t  on  the  request  (jeiow 
t  he  effi-tl  i\  e  ddle  of  th  i»  exempt  ion. 

'  S«e  t\enipl.  of  Bail  AhondonmenI — Offer*  uf 
hinan  Assist .  4  I.C.C.2d  164  (1987). 

'  The  Omunixsion  will  accept  a  late- filed  trail  iiiie 
r«)iiesl  i)<i  long  .i*  it  rt- M:ns  juri.idiction  to  do  to. 


(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours) 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 

Comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  should  be  directed  to  the  OMB 
reviewer,  Mr.  Jeff  Hill  on  (202)  395- 
7340  and  to  the  Department  of  Justice's 
Clearance  Officer,  Mr.  Robert  B.  Briggs, 
on  (202)  514-4319.  If  you  anticipate 
commenting  on  a  form/collection,  but 
find  that  time  to  prepare  such  comments 
will  prevent  you  from  prompt 
submission,  you  should  notify  the  OMB 
reviewer  and  the  DOJ  Clearance  Officer 
of  your  intent  as  soon  as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington,  DC  20503,  and  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Managerrient 
Division,  Suite  850.  WCTR,  Washington, 
DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Notice  To  Student  or  Exchange 
Visitor. 

(2)  1-515,  Immigration  and 
Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households.  The 
Form  1-515  is  used  to  notify  students  or 
exchange  visitors  admitted  to  the  United 
States  as  nonimmigrants  that  they  have 
been  admitted  without  required  forms 
and  that  they  have  30  days  to  present 
the  required  forms  and  themselves  to 
the  appropriate  office  for  correct 
processing. 

(5)  3,000  respondents  @  .083  hours 
per  response. 

(6)  249  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 


Dated:  September  22, 1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

|FR  Doc.  94-23903  Filed  9-27-94;  8:45  am] 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (-44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract: 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and, 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  lo  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  U^'2)  514^319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notifv' 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Washington,  DC  20503,  and  to 
Mr,  Robert  B.  Briggs.  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  Suite  850,  WCTR,  Washington, 
DC  20530. 

Extension  of  the  expiration  date  of  a 
currently  approved  collection  without 


any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Application  For  Voluntary 
Departure  Under  The  Family  Unity 
Program. 

(2)  1-817,  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
Family  Unity  Program  provides  benefits 
for  the  spouse  and  unmarried  children 
under  18  years  of  age  who  are  not 
eligible  for  the  same  status  of  the  alien 
they  are  related  to:  they  are  eligible  for 
voluntary  departure  and  employment 
authorization. 

(5)  30,000  respondents  @  2.583  hours 
per  response. 

(6)  77,490  annual  burden  hours. 

(7)  Not  applicable  under  section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  September  22,  1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

|FR  Doc.  94-23904  Filed  9-27-94;  8:45  am| 

BILLING  COOE  4410-tO-M 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  September 
6,  1994,  Nycomed  Production  Inc., 
formerly  S'anofi  Winthrop  L.P.,  DBA 
Sterling  Organics,  33  Riverside  Avenue. 
Rensselaer,  New  York  12144,  made 
application  to  the  Drjg  Enforcement 
Administration  (DEA)  for  registn'tion  as 
a  bulk  manufacturer  of  the  Schedule  II 
controlled  substance  Meperidine  (9230). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention;  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
28, 1994. 
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Gene  R.  Haulip, 

[Mfptity  Asiislant  Administrator,  OffKv  of 

Pivfrsion  Control,  Drug  Enforct-mtnt 

Adminiitration 

H- R  DfH..  94-23974  Filed  9-27-  34.  8  4S  ami 

BriLlNC  CODE  4410-0«-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  (or  the  Arts; 
Notice  of  Meeting 

f'ursuaiit  to  Se<;lion  10(a)(2)  of  the 
KfdHMl  .\d\  isory  Commillee  Act  (Pub. 
L  92-463),  as  amended,  notice  i«i  hereby 
^iven  that  a  meetin^  of  the  Challenge 
and  Advancement  Advi.sory  Panel 
(Interdisciplinary  Section)  to  the 
National  Council  on  the  Arts  will 
beheld  on  October  6.  1994  form  10;00 
am.  to  5:30  p  m.  in  Room  7.10,  at  the 
Nancy  Hanks  Center.  1100  Pennsylvani.i 
Avenue.  N\V..  VVasliinglon.  DC  26.SOrv 

Portions  of  this  meeting  will  be  open 
to  the  public  from  10:00  am.  to  10:30 
a.m.,  for  introductions  and  from  5:00 
p.m.  to  ,5:30  p.m.  on.  1094  for  a  policy 
dis4.u&sion. 

The  remaining  portion  of  this  nteetiii)} 
Imm  10:30  a.m.  to  5:00  p.m  is  for  the 
purpose  of  Panel  review,  discussion. 
evaluation,  and  recommendation  on 
applications  for  fmancial  assistance 
under  the  National  foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  gr.inf 
applu  ants   In  accordance  with  the 
determination  of  the  Chairman  of 
February  8.  1994.  this  session  will  b<' 
closed  to  the  public  pursuant  tn 
subse<;tion  (c)(4).  (6)  and  (9)(H)  of 
section  552b  of  Title  5.  United  .^^latcs 
Code. 

\n\  pwrton  may  observe  mtHings,  or 
("irtions  thereof,  of  advisorv  panels 
which  are  open  to  the  publi«  .  and  m.iv 
be  permitted  to  participate  m  the 
pflnel's  disciis-sions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Fetleral 
enniloyee  in  attendance. 

If  vou  need  spe«:ial  accuniniodatior^s 
due  to  a  disability,  please  contati  the 
Office  of  Special  Constituencies, 
Nalioiuil  F:    ■    .V       lit  for  the  Arts,  1100 
Pennsylv.i  ,  . nue,  N\V.. 

Washington,  IX:  ZO-SOh.  2()2/f>82-5532. 
TV  Y  202/6H2-5496.  at  least  s««ven  (7) 
days  prior  to  the  meeting. 

Flirt'  rrnation  with  r-ffn-nte  to 

this  ni-  in  be  obtained  form  Ms. 

Yvonee  Sabine.  Committee  M.uiagemenl 
OfTicer.  National  Endowment  for  the 
Arts.  Washington.  DC  20506.  or  ( all 
2n2/RH2-54.39. 


iJiitod  .S«'pttniOer22,  19M4. 

Yvonne  M.  Sabine. 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

IFK  Doc  94-23914  Filed  9-27-94;  8:45  awl 

BiLL'NG  COM  7S37-01-4N 


National  Endonimient  for  the  Arts; 
Notice  of  Meet.ng 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge 
and  Advancement  Advisory  Panel 
(Advancement  Phase  11  Crant  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  October  12-13,  1994.  The  panel 
will  meet  from  10  a.m.  to  5:30  p  m.  on 
October  12,  1994  and  from  9  a.m.  to  3 
p.m.  on  October  13.  1994.  This  meeting 
will  be  held  in  room  716,  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington.  DC  2Q5U6. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  2  p.m.  to  3  p.m.  on 
October  13,  1994  for  a  policy 
dis(.ussion. 

The  remaining  portions  of  this 
meeting  from  10  a.m.  to  5:30  p  m.  on 
October  12,  1994  and  from  9  a.m.  to  2 
p.m.  are  for  the  purpose  of  Pan»'l  review, 
discussion,  evaluation,  and 
ret:ommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidedte  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  Slates 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
winch  are  open  to  the  public,  and  may 
be  pt^rmitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  aitendan(.e. 

It  you  need  accommodations  due  to  a 
disability,  please  contact  the  Offici'  of 
Spec  iai  Constituencies.  National 
En<'()wmcnt  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  EX:  20506.  202/662- .'.532. 
TYY  2027682-5496,  at  least  seven  (7) 
d.Tvs  prior  to  the  meeting. 

Further  information  with  n-fereni  e  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endowment  for  the 
Arts.  Washington,  DC  20506.  or  call 
202/6H2-.5439. 


DiiU'd:  September  22,  l'>94. 

Yvonne  M.  Sabine. 

DinH  tor.  Of ficf  iif  Panel Opffrotinnn,  National 
Endowment  for  the  Arts. 

(FK  D<ir.  94-2,191.5  Filed  9-27-94,  8:JS  an:\ 

aiLUNO  COOC  r537-01-M 

Literature  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  S«:tion  10(a)(2)  of  the 
Federal  Advisory  Committee  A(  t  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  meetiiig  of  the 
Literature  Advisor\'  Panel  (Creative 
Writers  Fellowships:  Poetrj'  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  Oriober  5-7,  1994  from  9:00 
a.m.  to  5:30  p.m.  on  October  5,  1994, 
from  9:00  a.m.  to  6:30  p.m.  on  0<;tober 
6,  1994.  and  from  9:00  a.m.  to  5:00  p.m. 
on  October  7.  1994.  This  meeting  will  be 
held  in  Room  M-07,  at  the  Nancy 
H.mks  Center,  1100  Pennsylvania 
Avenue.  NW  .  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  3:00  p.m.  to  5:00  p.m. 
on  October  7,  1994  for  a  policy 
discussion. 

The  remaining  portions  of  this 
meeting  from  9:00  a.m.  to  5:30  p.m.  on 
October  5.  1994.  from  9:00  am.  to  6:30 
p.m..  on  Oi-tober  6.  1994,  and  from  9:00 
a.m.  to  3:00  p.m.  on  October  7.  1994  .ire 
for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financ  iai  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Aci  of  1965,  as  amended, 
including  information  given  in 
«;onfidence  to  the  agency  by  grant 
applic.inls.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8,  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5.  United  States 
Code. 

An>  person  may  observe  meetings,  or 
portions  thereof  of  advisory  panels 
which  are  open  to  the  public,  and  ni.iy 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendnnc  e. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  IUMI 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TYJ|^)2/R82-5496,  at  lea.st  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  Sabine.  Committee  Management 


Officer,  National  Endowment  for  the 
Arts,  Washington,  DC  20506,  or  tall 
202/682-5439. 

Dated:  September  22.  1994. 
Yvonne  M.  Sabine. 

Director.  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
(FR  Doc.  94-23913  Filed  9-27-94;  8:45  am) 
BILLING  COOC  7S37-01-M 


NUCLEAR  REGULATORY 
COMM,SSION 

Advisory  Committee  on  Nuclear  Waste 
Working  G.'-oup  Meeting  on 
Grounowater  Dating;  Meeting 

The  ACNW  Working  Group  on 
Groundwater  Dating  will  hold  a  meeting 
on  October  21,  1994.  at  the  Hotel  San 
Remo,  115  E.  Tropicana  Avenue.  Las 
Vegas,  Nevada. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Friday.  October 21,  1994-8:30 am  until 
the  conclusion  of  business 

The  purpose  of  this  Working  Group 
meeting  on  groundwater  dating  is  to  examine 
current  methods  for  dating  natural 
groundwater,  including  their  underlying 
assumptions,  reliabilities,  limitations  and 
time  scales  for  application.  The  Worki.ng 
Croup  will  also  assess  new  or  emerging 
methods  that  may  be  applicable  to  the  Yucca 
Mountain  site:  and  review  current  i>-sults  of 
dHiing  methods  used  at  Yucca  Mountain  to 
discern  patterns  and  rates  of  groundwater 
flow.  In  addition,  the  Working  Group  will 
compare  those  results  for  mnsistency.  and 
review  the  implications  of  these  results  to 
gmundwater  travel  time  requirements.  The 
Working  Group  will  bring  together  experts 
dealing  with  different  aspects  of  groundwater 
dating  including  those  working  on  aspects  of 
Uroundwater  issues  at  Yucca  Mountain 
Oral  statements  may  be  presented  by 
members  of  the  public  with  the  concurrence 
of  the  ACNW  Working  Group  Chairmdn: 
written  statements  will  be  accepted  and 
made  available  to  the  Working  Group. 
Electronic  recordings  will  be  permitted  only 
(luring  those  portions  of  the  meeting  that  sre 
open  to  the  public,  and  questions  m.iy  b*- 
asked  only  by  members  of  the  Working 
Group,  its  consultants,  and  staff  Persons 
desiring  to  make  oral  statements  should 
notify  the  ACNW  staff  memlwr  named  tn^'ow 
five  days  prior  to  the  meeting,  if  possible,  so 
that  appropriate  arrangements  can  be  made. 
During  the  initial  portion  of  the  meeting, 
the  ACNW  Working  Group,  along  with  any 
of  its  consultants  who  may  be  present,  may 
t!J(changc  preliminary  views  regarding 
matters  to  be  considered  during  the  biilance 
of  the  meetini?. 

The  ACNW  Working  Group  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  staff  and  their 
<.t>nsultants,  national  laboratories.  Stale 
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officials,  and  other  inten;sted  parties,  as 
appropriate. 

Further  information  regarding  the  agenda 
for  this  meeting,  whether  the  mooting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  mling  on  requests  for  the 
opportunity  to  present  orSl  statements  and 
the  time  allotted  therefor  can  be  obtained  by 
8  prepaid  telephone  call  to  the  cognizant 
ACNW  staff  member,  Ms.  Lynn  Deering 
(telephone  301/415-6887)  between  8:15  am 
and  6:00  p.m.  (EST).  Persons  planning  to 
attend  this  meeting  are  urged  to  contact  the 
above  named  individual  five  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  mav  have 
iKcurred. 

Dated:  September  20.  1994. 
R.K.  Mafor, 

Chief,  Xuclear  Waste  Brunch. 
IFR  Doc.  94-23947  Filed  9-27-94;  8:45  am) 

BILUNG  COOC  7S«Mn-M 


Public  Workshop  To  Exchange 
Information  and  Lessons  Learned  in 
Site  Characterization  for 
Decommissioning  of  Radioactively 
Contaminated  Sites 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  This  notice  is  to  inform  the 
public  of  a  workshop  to  exchange 
information  and  review  les.sons  learned 
in  the  characterization  of  radioactively 
contaminated  decommissioning  sites. 
The  workshop  will  discuss  the  NRC 
draft  guidance  on  site  characterization 
for  decommissioning  and  address 
generic  issues  related  to  NRCs 
decommissioning  sites,  such  as 
characterization  of  sites  and  associated 
environmental  media,  types  and  extent 
of  contamination,  and  environmental 
impads. 

DATES  AND  LOCATtON:  The  workshop  will 
be  held  on  November  29-30, 1994.  The 
first  day  sessions  of  the  woricshop  will 
begin  at  8:30  a.m.  and  continue  until 
5:30  p.m.  The  sessions  will  be  held  in 
the  main  auditorium  located  at  the  NRC 
Headquarters  Building.  Two  White  Flint 
North  CnVFN),  11545  RockvilJe  Pike, 
Rockville,  MD  20852-2738,  telephone 
(301)  415-5811.  It  should  be  noted  that 
parking  at  the  TWFN  building  is  very 
limited.  The  second  day  sessions  will 
begin  at  8:30  a.m.  and  continue  until  5 
p.m.  These  sessions  will  be  held  at  the 
Holiday  Inn  Crowne  Plaza.  1750 
Rockville  Pike,  Rockville,  MD  20852  (1 
mile  north  of  TWFN).  For  a  reservation 
at  the  Holiday  Inn  Crowne  Plaza,  call 
the  toll  free  number  l-800-(j38-5963. 
Rooms  have  been  reserved  at  a  special 
group  rate  (Group  GLB)  at  the  Holiday 
Inn  Crowne  Plaza  and  will  be  held  until 
November  8, 1994. 


Background 

In  1990  llie  NRC  developed  the  Site 
Decommissioning  Ma-iagement  Plan 
(SDMP)  to  identify  and  resolve  issues 
associated  with  the  timely  remediation 
of  radiologically  contaminated  sites.  In 
April  1992  the  NRC  developed  an 
"Action  Plan  "  (57  FR  13389)  to  ensure 
timely  remediation  of  SDMP  sites.  In  the 
action  plan,  NRC  staff  identified 
inadequate  site  characterization  as  one 
of  the  technical  issues  that  has  delayed 
the  tim.ely  approval  and  implementation 
of  site-specific  decommissioning 
actions. 

The  main  objectives  of  the  site 
characterization  for  decommissioning 
include: 

•  To  quantify  the  physical  and 
chemical  characteristics  of  radiological 
contamination  and  to  assess  the  extent 
of  contaminant  distribution  including 
the  rate(s)  of  migration. 

•  To  quantify  environmental 
parameters  that  significantly  affect 
potential  human -exposure  from  existing 
and  potential  future  radiological 
contamination  under  unrestricted  use 
conditions. 

•  To  support  e\  aluation  of  alternative 
de«:ommissioning  actions  and  detailed 
planning  of  a  preferred  approach  for 
decommissioning,  decontamination, 
and  waste  management. 

The  NRCs  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS)  has 
coordinated  two  public  workshops  to 
exchange  information  and  discuss 
issues  identified  in  the  Action  Plan.  The 
first  workshop  was  convened  on 
November  19. 1992,  and  dealt  with  the 
overall  SDMP  and  the  SDMP  Action 
Plan  implementation.  The  second  SDMP 
workshop  was  held  on  June  i.  1994,  on 
the  issue  of  final  radiological  surveys  at 
SD.MP  sites.  A  large  number  of  attendees 
ot  the  June  1  workshop  requested  NRC 
to  conduct  a  similar  workshop  on  site 
characterization.  NRC  is  now  panning 
to  conduct  a  workshop  to  exchon^je 
infonnation  and  discuss  issues 
associated  with  site  characterizal+on  lor 
decon~.!iii.<;sioning. 
CONDUCT  OF  THE  WORKSHOP:  The 
workshop  will  he  held  for  two  davs  on 
November  29-30,  1994.  The  purpose  of 
the  workshop  is  to  discuss  site 
characterization  of  the  SDKIP  sites,  to 
promote  direct  interaction  amon^  NRC 
staff,  licensees  and  contractors,  federol 
agencies,  states,  other  interested  parties, 
and  members  of  the  public,  and  to 
exchange  information  on  site 
characterization  for  decommissioning. 

The  first  day  of  the  workshop  will 
comprise  plenary  sessions  that  ini  lude 
presentations  by  speakers  from  NRC 
management  responsible  for 
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establishing  decommissioning  policy 
and  those  responsible  for 
implcmrntation  of  the  SDMP.  NRC 
speakers  will  also  incliule  technical  staff 
responsible  for  developing  the  NRC 
draft  guidance  on  "Site  Characterization 
for  Decomnn  .;"  and  those 

frequently  ( >  Hi  the  technical 

reviews  of  SDMF  site  characterization. 
The  workshop  will  also  include  key 
speakers  from  other  federal  agencies 
the  U  S.  Environmental  Protection 
;,cy,  the  U.S.  Department  of  Energy, 
and  the  U.S.  Department  of  the  Army). 
NRC  licensees,  and  the  Agreement 
States.  The  First  day's  session  will 
address  the  following  topics: 

1.  NRC's  policy  on  site  characterization 
for  decommissioning. 

2.  The  coordinated  Federal  Manual  on 
Radiological  Sur\eys. 

3  EPA.  DOE.  the  US.  Army  and 
Agreement  States  views  on  site 
characterization. 

4.  NRC  licensees  views  and  experience 
with  site  characterization,  and 

5.  NRC  guidance  and  staff  experience 
with  SDMP  site  characterization 
Copies  of  the  NRC's  draft  guidance 

"Branch  Technical  Position  On  Site 
Characterization  For  Decommissioning  " 
will  be  available  at  the  workshop  or  may 
be  requested  in  advance  by  contacting 
BobvEidat  (301)415-5811. 

The  second  day  of  the  workshop  will 
consist  of  breakout  discussion  groups. 
Each  attendee  should  select,  in  advance, 
two  discussion  groups  to  attend  (one 
from  category  A  and  another  from 
categorv'  B  of  the  groups  listed  below) 
There  will  be  four  concurrent 
discussion  groups  in  two  series  (A  &  B) 
to  discuss  the  following  issues: 
Group  Al    The  role  of  historical  site 

data  <     "  '  '    ilysis 

in  opi  -ion 

efforts. 
Croup  A2    Background 

characterization,  sampling,  and 

sample  averaging  of  contaminated 

me<lia, 
Group  A3    Groundwater/surface  water 

and  associated  media 

characterization. 
Croup  A4    The  use  of  models  and 

codes  in  site  characterization  and 

demonstration  of  compliance  with 

regulatory  guidelines. 
Croup  81    Prioritization  of  site 

characterization  activities. 
Group  B2    Approaches  to  selection  of 

radiological  techniques  and  methods 

in  site  characterization. 
Group  B3     Significance  of  direct 

interaction  between  licensees. 

contractors,  and  the  regulators,  and 
Group  B4    The  Coordinated  Federal 

Manual  on  Environmental 

Radiological  Surveys. 


ARer  the  breakout  discussion 
sessions,  all  attendees  will  meet  in  a 
final  general  session  where  discussion 
group  leaders  will  summarize  any 
conclusions  or  observations  reached  by 
the  discussion  groups.  All  attendees  are 
eni  !  to  participate  in  the 

disi  -  after  each  presentation  and 

in  the  breakout  discussion  sessions. 

REGISTRATION  AND  FURTHER  INFORMATION: 
Persons  interested  in  attending  the 
workshop  should  register  in  advance. 
For  registration  and  further  information, 
contact  Boby  Eid  at  (301)  415-5811  or 
Mary  Hood  at  (301)  415-6644.  from  the 
Low-level  Wa'^te  and  Decommissioning 
Projects  Brar.ih.  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards.  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
ex:  20555. 

Dated  at  Rockville.  MD,  this  21st  day  of 
September.  1994 

For  the  US  Nuclear  Regulatory 
Commission. 
|ohn  H.  Aiutin. 

Chief.  Low  Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management.  Office  of  Nuclear  Mattrial 
Safety  and  Safeguards 
jFR  Doc  94-23951  Filed  9-27-94;  8  45  am) 
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Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

1.  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  September 

2.  1994.  through  September  16.  1994 
The  last  biweekly  notice  was  published 
on  September  14.  1994  (59  FR  47163). 


.\otice  of  Consideration  of  issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  reque5ts  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  o'  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  mav  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike,  Rockville, 
Mar>land  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  WTitten 
comments  received  may  be  examined  at 


the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street.  NW.. 
Washington.  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  inter\ene  is  discussed  below. 

By  October  28, 1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  EX:  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intemvetion  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  Nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 


Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  tlie  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  inioi  ination  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-iBOO)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  .Numbt^r 
N1023  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(ij-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  20555.  and  at  the  lotal 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Companv,  et 
al.,  Docket  So.  50-400,  Shearon  Harris 
Nuclear  Power  Plant.  Unit  1,  Wake  and 
Chatham  Counties.  North  Carolina 

Date  of  amendment  request:  August 
25.  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Table  2.2-1. 
Reactor  Trip  System  Instrumentation 
Trip  Sefpoints.  and  Table  3.3-4. 
Engineered  Safety  Actuation  System 
Instrumentation  Trip  Setpoints.  to 
reflect  a  revised  steam  generator  (waterl 
level  process  measurement  accuracy 
The  steam  generator  level  trip  setpoints 
are  not  affected  by  the  proposed 
amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1.  The  proposed  amendment  does  not 
involve  a  significHnt  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Technical  .Specification  Tables  2  2-1 
and  3  3-4  which  dix  ument  Total  .Mlowable 
Z.  and  S  values  an-  sed  to  reflect 

•iilditional  Process  ^  ■'•nt  Error 

uncertainties  based  upon  enhanced 
knowledge  of  steam  generator  performante 
provided  by  the  Nut  lear  Steam  Supply 
Svstem  (N.SSS)  vendor  There  will  be  no 
phvsical  changes  to  plant  equipment,  logic, 
or  control  as  a  result  of  the  proposed 
rtmendmfnt  The  safrtyrelated  trip  setpoints 
<irc  not  being  changed  Therefore,  there 
would  he  no  increase  in  the  probability  or 
(  onsi-quencps  of  on  .icf  idenl  previously 
evaluated. 

2  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  propose  ami     '         '   Iocs  not 
introduce  anv  new  t  logic  or 

control  functions    !  Wuter 

level  protective  set;  .•; 

changed.  No  new  common  mode  failure 
mechanism  is  being  introduced  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  tlifftrent  kind  of 
accident  from  any  accident  previously 
evaluated. 

3  The  proposed  MnendmenI  does  not 
involve  a  signtricarit  reduction  In  the  margin 
o"f  safety 

The  proposed  amendment  revises 
Technicii  .  Tables  2  2-1  and 

3  3-4  to  II  \  reflect  PMA 

uncertainties  hasfO  upon  enhanced 
knowledge  of  the  steam  generator 
performance  provided  by  the  NSSS  vendor 
The  margin  of  safety  as  defined  in  the 
Technical  Sp«'(  i!h  .itions  is  not  reduced  by 
the  proposed  'the  Tables 

Calculations  il'  ■:>■  that  this 

requirement  is  still  satisfied  with  the  new 
values  based  upon  the  enhanced 
understanding  of  PM.A  terms  Therefore,  the 
■    '  ilo  not  involve  a 

II  ill  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  .irid.  based  on  this 
review,  it  appears  tiiat  the  three 
standards  of  10  t.FR  50m{c)  are 
satisfied.  Th.     '        th.>  NRC  staff 
proposes  to  1.  f  that  the 

amendment  request  involves  no 
significant  hazards  consideration 

Local  Public  Dnrtiment  Room 
location:  Cameron  Village  Regional 
Library.  1<).10  (lark  Avenue.  Raleigh. 
North  Carolina  27W)S. 

Attorney  for  licensee:  R.  E.  Jones. 
General  Counsel.  Carolina  Power  & 
Light  Company.  Post  Office  Box  1551. 
Raleigh.  North  Carolina  27602. 

NHC  Project  Director:  David  B 
Matthews. 


Duke  Power  Company.  Docket  Nos.  50- 
369  and  5O-370,  McCiuire  Nuclear 
Station,  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  August 
25.  1994. 

Description  of  amendment  request: 
The  requested  amendments  allow  the 
testing  inter\al  for  auxiliary  feedwater 
(AFW)  system  pumps  to  be  increased 
from  monthly  to  quarterly  on  a 
staggered  test  basis.  The  proposed 
amendments  are  consistent  with  NRC 
staff  recommendations  and  guidance 
contained  in  NUREG-1366. 
"Improvements  to  Technical 
Specifications  Surveillance 
Requirements"  and  Generic  Letter  93- 
05.  "Line-Item  Technical  Specifications 
Improvements  to  Reduce  Surveillance 
Requirements  for  Testing  During  Power 
Operation." 

In  addition,  the  requested 
amendments  incorporate  a  note  from 
Sur\"eillance  Requirement  3.7.5.2  of 
NUREG-1431,    Revised  Standard 
Technical  Specifications.  Westinghouse 
Plants"  into  the  existing  MrGuire 
Technical  Specifications  governing 
AFW  system  pump  testing.  This  note 
clarifies  that  the  turbine-driven  AFW 
pump  cannot  be  tested  until  the 
required  pressure  exists  in  the 
secondary  side  of  the  steam  generator 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

As  required  by  10  CFR  50.91.  this  analysis 
is  provided  concerning  whether  the 
requested  amendments  involve  significant 
hazards  considerations,  as  defined  by  10  CFR 
SO  92  Standards  for  determination  that  an 
amendment  request  involves  no  significant 
hazards  considerations  arc  if  operation  of  the 
facility  in  accordance  with  the  requested 
amendment  would  not   1)  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  2]  Create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated;  or  3)  Involve 
a  significant  reduction  in  a  margin  of  safety. 

The  requested  amendments  decrease  from 
monthly  to  quarterly  the  frequency  at  which 
the  molor-driven  and  turbine-driven  AFAV 
pumps  must  be  demonstrated  operable  as 
spedfied  m  TS     4  7  12  (McC.uire).  They 
also  incorporHiP  a  note  of  clarification  from 
the  new  We  •  STS  (Standard 

Technical  Sj"  iis)  into  the  existing.. 

McGuire  specilicaiion  concerning  when  the 
pump  head  or  discharge  pressure  versus  flow 
verification  for  the  turbine-driven  pump  is 
required  to  be  performed. 

In  48  FR  14870.  the  Qimmission  has  set 
forth  examples  of  amendments  that  are 
considered  not  likely  to  involve  significant 


hazards  considerations.  Example  vii 
describes  a  change  to  make  a  license  conform 
to  changes  in  regulations,  where  the  license 
change  results  in  very  minor  changes  to 
facility  operations  clearly  in  keeping  with  the 
regulations.  The  requested  amendments  are 
similar  to  example  vii  in  that  they  result  in 
minor  changes  to  plant  surveillance 
requirements  and  are  consistent  with  the 
existing  NRC  position  and  guidance 
contained  in  NL'REG-1366  and  Generic 
Letter  93-05.  as  well  as  NUREG-1431.  While 
the  issuance  of  NUREG-1366  and  Generic 
Letter  93-05.  as  well  as  NUREG-1341  does 
not  constitute  a  change  in  existing 
regulations,  it  nevertheless  establishes  the 
NRC  staffs  position  concerning  the 
acceptability  of  decreasing  the  surveillance 
frequency  of  AFW  pumps  from  monthly  to 
quarterly  and  concerning  the  acceptability  of 
adopting  all  or  part  of  the  new  STS.  The 
requested  amendments  are  consistent  with 
the  position  of  NUREG-1 366  and  with  the 
guidance  of  Generic  Letter  93-05.  as  well  as 
with  NUREG-1431 

Criterion  1 

The  requested  amendment  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  Decreasing  the  frequency  of  AFW 
pump  testing  as  specified  in  TS  from 
monthly  to  quarterly  will  have  no  impact 
upon  the  probability  of  any  accident,  since  . 
the  AFW  pumps  are  not  accident  initiating 
equipment. 

Also,  since..  McGuires  AFW  pump 
performance  histories  support  making  the 
proposed  change,  system  response  following 
an  accident  will  not  be  adversely  affected. 
Therefore,  the  requested  amendments  will 
not  result  in  increased  accident 
consequences.  ** 'Incorporating  the  new  STS 
note  will  only  serve  to  clarify  when  the 
turbine-driven  pump  is  required  to  be  tested 
and  will  not  have  any  impact  upon  either  the 
probability  or  consequences  of  any  accident. 
The  pump  will  still  be  tested  as  before  and 
its  acceptance  criteria  will  be  unaffected. 

Criterion  2 

The  requested  amendments  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  As  stated  above,  the  AFW  pumps 
are  not  accident  initiating  equipment.  No 
new  failure  modes  can  be  created  from  an 
accident  standpoint.  The  plant  will  not  tx; 
operated  in  different  manner. 
*  "Incorporating  the  clarifying  note  from  the 
new  STS  will  not  result  in  any  new  accident 
sequences,  since  plant  operation  will  be 
unaffected 

Criterion  3 

The  requested  amendments  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety  Plant  safety  margins  will  he 
unaffected  by  the  proposed  changes.  The 
AFW  pumps  will  still  be  capable  of  fulfilling 
their  required  safety  function,  since  plant 
operating  experience  supports  the  proposed 
change.  The  availability  of  the  AFW  pumps 
will  be  increased  as  a  result  of  the  proposed 
amendments  Ix^cause  they  will  not  have  to  fie 
made  unavailable  fot  testing  as  frequently. 
Finally,  the  proposed  amendment»arc 


consistent  with  the  NRC  position  and 
guidance  set  forth  in  NUREG-1366  and 
Generic  Letter  93-05.  ••'Incorporating  the 
note  from  the  new  STS  will  not  impact  any 
safety  margins. 

Based  upon  the  preceding  analyses.  Duke 
Power  Company  concludes  that  the  requested 
amendments  do  not  involve  a  significant 
hazards  consideration. 

The  proposed  technical  specification 
amendment  has  been  reviewed  against  the 
criteria  of  10  CFR  51.22  for  environmental 
considerations.  The  proposed  amendment 
does  not  involve  a  significant  hazards 
consideration,  nor  increase  the  types  and 
amounts  of  effluents  that  may  be  released 
offsite,  nor  increase  individual  or  cumulative 
occupational  radiation  exposures.  Thnrefore, 
the  proposed  amendment  meets  the  criteria 
given  in  10  CFR  51  22(c)(9)  for  a  categorical 
exclusion  from  the  requirement  for  an 
Environmental  Impact  Statement. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No. 
50-461,  Clinton  Power  Station,  Unit  No. 
1,  DeWitl  County,  Illinois 

Date  of  amendment  request:  June  13, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Clinton  Power  Station  Technical 
Specification  3/4.6.1.8,  "Containment 
Building  Ventilation  and  Purge 
Systems,"  which  includes  a  requirement 
to  perform  a  leak  rate  measurement  at 
least  once  per  92  days  on  each  36-inch 
supply  and  exhaust  containment 
ventilation  isolation  valve  with  a 
resilient  seal.  The  proposed 
modification  would  require  a  leak  test  at 
least  once  per  18  months  provided  the 
vakes  remain  closed  during  that  period. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  does  not  involve 
a  change  in  plant  design.  Failure  of  or 
leakage  through  a  containment  barrier  cannot 


itself  create  an  accident;  therefore,  this 
change  would  not  increase  the  probability  of 
any  accident  previously  evaluated.  Failure  of 
or  leakage  through  a  containment  barrier  can. 
however,  increase  the  consequences  of  those 
accidents  previously  evaluated  The 
proposed  change  merely  revises  the 
frequency  at  which  the  local  leak  rate  test  is 
performed  on  the  containment  building 
HVAC  36-inch  supply  and  exhaust 
penetrations.  The  containment  isolation 
valves  for  these  penetrations  are  normally 
only  opened  during  refueling  outages.  The 
sU-oke  testing  for  the  isolation  valves  has 
been  changed  lo  a  cold  shutdown  freque.icy 
and,  as  a  result,  there  is  no  mechanism 
present  to  degrade  the  seals  and  cause 
increased  leakage  through  the  penetration. 
Based  on  past  penetration  leak  rate 
measurements,  it  has  been  defenninfid  that 
leak  rate  testing  on  an  18-month  frequency  is 
sufficient  to  identify  seal  degradation  if  the 
valves  are  not  opened.  However,  should  the 
valves  be  opened  during  the  18-month 
interval,  the  proposed  change  would  require 
tha<  a  leak  rote  test  be  perfonned  within  92 
days.  This  will  ensure  that  the  leak  rate  for 
the  given  penetration  has  not  exceeded  the 
specified  limit  as  a  result  of  stroking  the 
valve.  PeneU^ation  leakage  will  continue  to  be 
measured  at  sufficient  intervals  to  identify 
seal  degradation  in  the  36-inch  containment 
isolation  valves.  In  addition,  the  same 
leakage  limits  will  be  imposed.  Therefore,  the 
proposed  change  will  not  result  in  a 
significant  increase  in  the  probability  or  the 
consequences  of  any  accident  previously 
evaluated. 

(2)  This  request  does  not  resuh  in  euy 

(  hange  to  the  plant  design  nor  does  it  involve 
a  change  in  current  plant  operation.  The 
proposed  change  will  not  change  the  design 
basis  for  the  valves  being  leak  tested  The 
valves  will  continue  to  be  verified  to  meet 
the  required  leak  rate  and  the  safety  function 
of  the  subject  valves  remains  unchanged. 
Furthermore,  any  fwtential  leakage  through 
the  containment  building  HVAC  36-inch 
supply  exhaust  and  supply  penetrations 
cannot  c-eate  an  accident.  As  a  result,  the 
proposed  change  cannot  create  the  po<sibility 
of  a  now  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  The  only  margin  of  safety  that  could 
potentially  be  impacted  by  the  proposed 
change  to  the  surveillance  requirement 
frequency  is  the  margin  concerning  the 
offsite  dose  consequences  of  postulated 
accidents  (which  is  directly  related  to  the 
containment  leak  rate).  As  discussed  above, 
this  request  does  not  result  in  a  significant 
increase  in  the  consequences  of  any  accident 
previously  evaluated.  It  has  been 
demonstrated  that  the  penetration  leakage 
does  not  change  appreciably  when  the  valves 
are  not  stroked.  Therefore,  since  the  valves 
are  normally  only  opened  daring  refueling 
outages,  leakage  through  the  penetrations  is 
not  expected  to  change  during  the  proposed 
18-month  interval  between  leak  rate  tests. 
Should  the  valves  be  opened  during  the  18- 
month  interval,  a  local  leak  rate  test  will  be 
perfonned  within  92  days.  The  proposed  leak 
rate  test  frequency  will  provide  sufficient 
indication  of  seal  degradation  to  allow  the 
opportunity  for  repair  before  gross  leakage 


failures  develop.  In  addition,  the  proposed 
change  involves  no  change  to  the  cunently 
established  leak  rate  test  acceptance  criteria 
As  a  result,  the  proposed  changes  do  not 
result  in  a  significant  reduction  in  the  ma.-R.n 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  en  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  .50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involve?  no 
significant  hazards  consideration 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton.  Illinois  61727. 

Attorney  for  licensee:  Leah  Manning 
Stetzner,  Vice  P.'-esident.  Ger>eral 
Counsel,  and  Corporate  Secretary.  500 
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Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc..  Docket  No. 
50-461,  Clinton  Power  Station.  I  nit  \o 
1.  DeWitt  County,  Illinois 

Date  of  amendment  request:  August 
12.  1994. 

Description  of  amendment  reqdi-<: 
The  proposed  amendment  would 
modib,'  Clinton  Power  Station  Technical 
Specification  3/4.6.2.2,  "Drywell  Bypass 
Leakage,"  to  allow  drywell  by  pass 
leakage  rate  tests  (DBLRTs)  to  be 
performed  at  intervals  as  long  as  ten 
years  based  on  the  demonstrated 
performance  of  the  drywell  structure 
DBLRTs  are  currently  required  to  be 
performed  once  every  18  months. 

Basis  of  proposed  no  significant 
hazards  consideration  detenninctic:i 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  beiow 

(1)  The  proposed  change  does  not  invoke 
a  change  to  the  plant  design  or  cperalicn.  .^s 
a  result,  the  proposed  change  does  not  zffef : 
any  of  the  parameters  or  conditiors  that 
contribute  to  initiation  of  any  accidents 
previously  evaluated.  Thus,  the  proposed 
change  cannot  increase  the  probability  of  ,:r,v 
accident  previously  evaluated. 

The  proposed  change  potentially  affec  ?<• 
the  leak  tight  integrity  of  the  drywell.  a 
structure  used  to  mitigate  the  consequer.t  is 
of  a  loss  of  coolant  accident  (LOCA).  The 
frinction  of  the  drywell  is  to  channel  the 
steam  released  from  the  LOCK  through  •,"• 
suppression  pool,  limiting  the  amount  of 
steam  n^leased  to  the  primary  containment 
atmosphere.  This  limits  the  containment 
pressurization  due  to  the  LOCA.  The  leskag.' 
of  the  drywell  is  limited  to  ensure  that  the 
primary  containment  does  not  exceed  its         ' 
design  limits  of  185  °F  and  15  psig.  Because 
the  proposed  change  does  not  alter  the  plant 
design,  only  the  frequency  of  measuring  the 
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drywell  leakage,  the  propos«d  ch. 
not  directly  result  in  an  increase  m  tnc 
drywell  leakage.  However,  decreasing  (he  test 
fr<><]uency  can  increase  the  prt^bability  that  a 
Idrge  increase  in  drywell  bypass  U-aiuge 
could  go  undettHted  for  an  extended  period 
of  time.  There  are  several  potential  sources 
of  steam  bypass  leakage  paths.  These  include 
potential  cracks  io  drywell  concrete 
structure,  the  drywell  vacuum  breakers,  and 
various  penetrations  through  the  drywell 
structure.  Based  on  the  results  of  the 
structural  integrity  test  conducted  as  part  of 
the  preoperational  test  program,  additional 
cracking  of  the  drywell  is  not  exp«!<  led 
during  the  rvfmdinirtg  life  of  the  plant 
Ventilation  and  piping  penptrations 
(including  the  drywell  vacuum  breaker 
penetratiunsl  are  deaigned  to  ASME  (.x>de 
Cla.is  2  and  Seismic  Category  1  requirements. 
These  penetrations  are  designed  with  two 
isolation  valves  in  series  with  one  valve  in 
the  drywell  and  another  either  outside 
primary  containment  or  in  the  wetwell  High 
energy  lines  that  extend  into  the  wctwcll, 
such  as  the  main  steam  lines  and  feedwuter 
line^.  are  encapsulated  by  guard  pi(ws  to 
din-ct  eDer)(v  to  the  drywell  in  cav?  of  a 
piping  rupture  Electrical  penetrations  arc 
sealed  with  a  high  strength/density  material 
that  will  prevent  leakage  as  well  as  provide 
radiation  shielding.  Operational  exp>erience 
has  shown  that  the  leek  tightness  of  the 
drywell  has  maintained  well  below  the 
allowable  leakage  limits  In  fact,  the 
ralrulated  drywell  bypass  leakage  area  is  of 
''  a  small  magnitude  that  containment 
j.n  pressure  could  not  be  exceeded  even 
if  containment  spray  and  heat  sinks  were  nut 
available  The  technical  speciTication  limit  of 
10%  of  the  maximum  allowable  leakage  path 
area  provides  margin  for  degradation 
Drywell  performance  data  to  date  suggest  that 
drywell  degradation,  even  during  a  ten-year 
interval  between  tests,  will  ntit  exceed  this 
margin. 

Further,  an  analysis  was  condiictfd  lo 
'TTiine  the  potential  risk  • 
tinarreplable  drywell  n 

'ed  as  a  result  ot  i:  '  '1 

>,  1  (in  this  analysis,  ir  '  r.il 

ditlerent  accident  scenarios,  the  risk  of 
radioactivity  release  fn)m  containment  was 
found  lo  be  negligible,  about  10  ~  *  per  year 

Based  on  the  above.  Illinois  Power  has 
concluded  that  the  pniposed  change  will  not 
result  in  a  significant  increase  in  the 
consequen(  f>s  of  any  acrulent  prev  lously 
evaluated. 

(2)  The  pmpose<i  change  docs  not  involve 
d  <  hange  u>  the  plant  design  or  operation   As 
a  result,  the  proposed  change  does  not  dffe<  t 
any  of  the  parameters  or  conditions  th-it 
could  contribute  to  initiation  of  anv 
accidents  Thus,  the  proptised  change  lannot 
create  the  possibility  of  an  accident  not 
previously  evaluated. 

( Jl  The  proposed  riiange  onlv 
frequency  of  measuring  the  dr\\\  •     •■ 

and  does  not  change  the  bypass  leakai^e  iimit 
for  the  drywell  However,  the  prop<»s«!d 
change  can  increase  the  probability  that  a 
large  increase  in  drywell  bypass  leakage 
could  go  undetected  for  an  extended  periiKl 
of  time.  Operational  experience  has  shown 
•hat  the  leak  tightness  of  the  drs-well  hds 


been  maintained  well  below  the  allowable 
leakage  limits,  in  ha.,  the  calculated  drywell 
bypan  iMkagB  area  is  of  such  ■  small 
magnitude  that  cootainraent  design  prf>ssure 
could  not  be  exceeded  even  if  containment 
spray  and  heat  sinks  were  not  available. 
Further,  an  analysis  was  conducted  to 
deterraine  the  potential  nsk  to  the  public 
from  the  propused  change.  Based  on  this 
analysis,  under  several  different  accident 
scenarios,  the  risk  of  radioactivity  release 
from  containment  was  found  to  be  negligible, 
about  10  "  •  per  year  Asa  result,  Illinois 
Power  has  concluded  that  the  proposed 
change  will  not  result  in  a  signiTicant 
rp<luction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
.•latisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  b.i7,irds  consideration. 

Lcxal  Public  Document  Room 
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Attorney  for  licensee  Leah  Manning 
Stetzjier.  Vice  President.  General 
Counsel,  and  Corporate  Secretarv.  500 
South  27lh  St  .  De<:atur.  IL  62525. 

NRC  Project  Director:  John  N. 
Hannon 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No. 
50^61,  Clinton  Power  Station,  L'nit  No. 
1.  DeWitt  (>>unty.  Illinois 

Date  of  amendment  request:  August 
12.  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Clinton  Power  Station  Technical 
S pet: ifuujt ions  3/4.3.1.  "Reactor 
Protection  System  Instrumentation."  3/ 
4.3.2.  "Containment  and  Reactor  Vessel 
Isolation  Control  System."  3/4  3.3. 
"Emergency  Core  Cooling  System 
Actuation  Instrumentation,"  3/4.3  4.2. 
"End-of-Cycle  Recirculation  Pump  Trip 
System  Instrumentation."  3/4.3.5. 
"Reactor  Core  Isolation  Cfwling  System 
Actuntion  Instrumentation,"  3/4  4.2.1. 
"Safety/Relief  Valves."  and  3/4.4  2.2. 
"Safety/Relief  Valves  Low-Low  Set 
Function."  These  tei:hnical 
specifications  contain  requirements  to 
perform  manual  testing  of  the  associated 
solid-state  logic  at  least  once  every  four 
fuel  cycles.  This  testing  is  in  addition  to 
the  automatic  testing  performed  by  the 
self-test  system.  Due  to  the  negative 
impad  on  plant  safety  caused  by  the 
need  to  remove  systems  from  service  to 
prevent  unwanted  actuations  and  the 
increased  potential  fur  unintended 
equipment  actuation  during  manual 
testing.  Illinois  Power  is  proposing  that 
the  requiretnent  to  perform  manual 


testing  of  the  solid-state  logic 
independently  from  the  self-test  system 
be  eliminated. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  propKised  change  does  not  involve 
a  change  to  the  plant  design.  The  proposed 
change  involves  only  testing  of  the  solid-state 
Nuclear  Systems  Protection  System  (NSPS) 
utilizing  the  self-test  system  (STS).  As 
identified  in  Supplement  No.  2  to  the  Clinton 
Power  Station  (CPS)  Safety  Evaluation  Repiort 
(SSEK  2).  use  of  the  STS  to  perform  certain 
surveillance  testing  required  by  the  plant 
Technical  Sptecifications  is  acceptable. 
However,  as  noted  io  SSER  6.  portions  of  the 
NSPS  logic  must  also  be  manually  tested 
during  each  rv fueling  outage  independently 
from  the  STS  such  that  all  NSPS  uip/ 
actuation  functions  are  tested  independently 
of  the  STS  at  least  once  every  four  iael 
cycles.  The  change  proposed  in  this  request 
consists  of  the  elimination  of  this  manual 
testing  of  the  NSPS  logic  independently  from 
the  STS. 

As  identified  in  SSER  6,  the  purpose  of  the 
currently  required  manual  tests  is  to  provide 
a  means  to  verify  operability  of  the  NSPS 
functional  circuits  indeF>endent  of  the  STS. 
and  thereby  (1)  detect  any  failures 
undetected  by  the  STS  and  take  corrective 
action  to  restore  proper  operation  of  the 
NSPS  and  STS  and  (2)  assuming  that  no 
additional  failures  beyond  those  identified  by 
the  STS  are  detected  during  indejsendent 
logic  testing,  confirm  the  validity  of  the  STS 
test  results.  The  ability  of  the  STS  to  detect 
functional  failures  of  the  NSPS  logic  as 
designed  was  venfied  as  part  of  General 
Electric's  independent  design  verification.  In 
addition,  this  capability  was  also  verified  by 
testing  as  part  of  the  preoperational  test 
program  as  described  in  Section  14  2.12.1.62 
of  the  CPS  Updated  Safety  Analysis  Report 
(USAR)  and  during  testing  performed  during 
the  first  four  refueling  outages  in  accordance 
with  the  current  Technical  Specification 
testing  requirements.  Thus,  Illinois  Power 
(IP)  has  concluded  that  all  functional  failures 
undetectable  by  the  STS  have  been  identified 
and  the  aforementioned  objectives  have  been 
satisfied. 

Since  the  proposed  change  does  not  alter 
the  plant  design  or  operation,  it  cannot 
increase  the  probability  of  any  accident 
previously  evaluated.  This  profiosed  change 
does  involve  the  NSPS  logic  which  is  utilized 
to  actuate  systems  needed  to  mitigate  the 
consequences  of  accidents  previously 
evaluated,  however,  the  proposed  change 
merely  eliminates  the  currently  required 
manual  testing  independently  from  the  STS 
once  every  four  fuel  cycles.  Since  the 
proposed  change  does  not  alter  the  NSPS 
logic,  does  not  impiad  operation  of  the  ST.S, 
and  continues  to  require  adequate  testing  of 
the  NSPS  logic  on  a  frequency  sufficient  to 
maintain  the  operability  of  the  associated 
NSPS  logic,  the  proposed  change  cannot 
impact  the  reliability  of  the  associated 
actuation  instrumentation  and  therefore 


cannot  increase  the  consequences  of  any 
accident  previously  evaluated. 

(2)  Adequate  testing  of  the  NSPS  logic  will 
continue  to  be  required.  The  proposed 
change  continues  to  allow  us  of  the  STS  in 
performing  surveillance  tests  as  documented 
by  the  NRC  in  SSER  2.  However,  additional 
manual  tests  independently  from  the  STS 
will  no  longer  be  required.  Since  the 
proposed  change  does  not  add  additional 
testing  configurations  or  operating  modes  nor 
does  it  alter  the  plant  design,  it  will  not 
introduce  any  new  failure  modes.  Thus,  this 
proposed  change  cannot  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  Performance  of  the  currently  required 
manual  testing  of  the  NSPS  logic 
independently  from  the  STS  system  involves 
actuation  logic  for  the  reactor  protection 
system,  emergency  core  cooling  systems 
(EGGS),  reactor  core  isolation  cooling  system, 
automatic  depressurization  system,  nuclear 
steam  supply  shutoff  system,  and  the 
residual  heat  removal  (RHR)  system, 
including  the  shutdown  cooling  mode  of 
operation.  Performance  of  these  tests  requires 
these  systems  to  be  disabled  to  prevent 
unwanted  system  actuations.Thus.  these 
systems  are  rendered  inoperable  during  this 
testing.  This  also  results  in  extensive 
temporary  reconfiguration  of  systems  and 
actuation  instrumentation,  including  logic 
card  removal,  installation  of  signal 
simulators,  disconnecting  load  drivers,  etc. 
The  removal  of  these  safety  systems  from 
service  to  perform  this  testing  results  in 
reduced  availability  of  RPS,  ECCS,  and  RHR 
shutdown  cooling  systems  during  the  plant 
outage.  In  addition  to  the  intentional 
disabling  of  equipment  to  perform  this 
testing,  this  tesring  has  in  the  past  led  to 
safety  system  unavailability  due  to 
equipment  damage  caused  by  bending  pin 
connectors  and  burning  circuit  cards  out  due 
to  electrical  shorting.  Further.  CPS  has 
experienced  unintentional  equipment 
actuations  resulting  in  unnef;es»ary 
challenges  to  safety  systems  and  the  need  to 
file  licensee  event  reports  with  the  NRC  IP 
has  concluded  that  elimination  of  this 
currently  required  manual  testing  of  the 
NSPS  will  have  a  positive  impact  on  overall 
plant  safety. 

The  only  margin  of  safety  that  could  be 
negatively  impacted  by  this  proposed  change 
is  the  potential  for  a  functional  failure  in  the 
NSPS  logic  going  undetected.  The  manual 
tests  proposed  for  deletion  are  only  required 
to  be  performed  at  least  once  every  four  fuel 
cycles.  In  addition,  the  ability  of  the  STS  to 
detect  functional  failures  of  the  NSPS  logic 
as  designed  was  verified  as  part  of  General 
Electric  s  independent  design  verification. 
Further,  this  capability  was  also  verified  as 
part  of  the  preoperational  lest  program  as 
described  in  Section  14.2  12.1  62  of  the  GPS 
Updated  Safety  Analysis  Report  (USAR)  and 
subsequently  during  testing  performing 
during  the  first  four  refueling  outages.  These 
manual  tests  did  not  identify  any  fiinctional 
failures  of  the  NSPS  logic  which  would  be 
expected  to  be  detected  by  the  STS  per  its 
design.  All  other  functional  failures 
undetectable  by  the  STS  have  been  identified 
as  Untested  Islands  (UTIs).  Thus,  the  original 
objectives  of  this  testing  have  been  satisfied. 


The  proposed  change  will  continue  to 
require  testing  at  refueling  outage  intervals. 
As  identified  in  USAR  Section  7.2.1.1.4.8 
and  SSER  6.  circuits  which  are  not  capable 
of  being  tested  by  the  STS  are  identified  as 
UTIs.  General  Electric  and  IP  have  identified, 
via  analysis  and  manual  testing,  all  UTIs  in 
the  functional  NSPS  logic  and  have 
established  procedures  for  testing  these  UTIs. 
Periodic  verification  of  the  operability  of 
these  UTIs  will  continue  to  be  performed  at 
the  frequencies  recommended  by  the 
manufacturer  as  accepted  by  the  NRC  in 
SSER  6.  These  frequencies  were  established 
by  the  manufacturer  based  on  mean  time 
between  failure  analyses  for  the  components 
in  the  associated  circuits  and  may  be  as  long 
as  six  years  Based  on  the  above,  the 
functional  operability  of  the  NSPS  logic  is 
adequately  assured. 

From  the  above,  IP  has  concluded  that  the 
proposed  change  will  result  in  a  net  increase 
in  the  overall  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50  92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Attorney  for  licensee:  Leah  Manning 
Stetzner,  Vice  President,  General 
Counsel,  and  Corporate  Secretary,  500 
South  27th  St.,  Decatur,  IL  62525. 

NRC  Project  Director  John  N. 
Hannon. 

Indiana  Michigan  Power  Companv, 
Docket  Nos.  50-315  and  50-316,  Donald 
D.  Cook  Nuclear  Plant,  l'nit  Nos,  1  and 
2.  Berrien  County,  Michigan 

Date  of  amendment  requests:  .April  6, 
1994. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
remove  the  license  condition  reference 
to  Table  1  of  the  Fire  Protection  Safelv 
Evaluation  Report  (SER)  for  Cook 
Nuclear  Plant,  approved  on  June  4, 
1979,  and  issued  under  a  cover  letter 
dated  July  31,  1979.  Table  1  of  the  1979 
First  Protection  SER  is  a  schedule  for 
completion  of  23  modifications  which 
have  since  been  completed  Three  of  the 
modifications  (Nos.  7C,  9,  &  20)  have 
been  changed  since  the  1979  Fire 
Protec;tion  SER. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 


This  update  of  the  fire  protection 
modifications  contained  in  Table  1  of  the 
)uly  31,  1979,  fire  protection  SER  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed  as  follows 

Item  7C — The  use  of  an  air  compressor 
rather  than  the  cascade  rechargmg  sictions 
does  not  adversely  impact  the  ability  lo 
supply  breathing  air  for  the  fire  brigade  end 
is  acceptable  under  BTP  APCSB  9  5-1 

Item  9 — the  use  of  unrated  metal  hatches 
has  been  accepted  by  the  NRC  in  a  SER  date 
fune  17,  1988. 

Item  20 — The  new  fire  pumps  have,  eirt acy 
been  accepted  by  the  NRC  in  the  SER  dated 
March  31.  1993.  Amendment  Nos.  171  and 
154.  The  retirement  of  the  old  sceenhouse 
diesel  driven  fire  pumps  is  based  on  the 
availability  of  another  supply  of  "backup  ' 
fire  suppression  water. 

Criterion  2 

This  update  of  the  fire  protection 
modifications  contained  in  Table  1  of  the 
July  31, 1979,  fire  protection  SER  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaulated  as  follows: 

Item  7G — The  use  of  the  an  air  compre>sor 
rather  than  the  cascade  recharging  stations 
does  not  adversely  impact  the  ability  to 
supply  breathing  air  for  the  fire  bn^de  ^nd 
is  acceptable  under  BTP  APCSB  9  5-1 

Item  9 — The  use  of  unrated  mrtei  hciches 
has  been  accepted  bv  the  NRC  in  a  SER  dated 
June  17,  1988. 

Item  20 — The  new  fire  pumps  have  oiresdy 
been  accepted  by  the  NRC  in  the  SER  Ceted 
March  31,  1993,  Amendment  Nos  171  and 
154.  The  retirement  of  the  old  scieenhouse 
diesel  driven  fire  pumps  is  based  on  the 
.  availability  of  another  supply  of  "hackLr 
fire  suppression  water. 

Criterion  3 

This  update  of  the  fire  protection 
modifications  contained  in  Table  1  of  xhe 
luly  31 ,  1979,  fire  protection  SER  doe*  rot 
involve  a  significant  reduaion  in  a  ynan:i,i  t.f 
safety  as  follows: 

Item  7G — The  use  of  an  air  compressor 
rather  than  the  cascade  recharging  staltc:-;s 
does  not  adversely  impact  the  ability  lo 
supply  breathing  air  for  the  fire  brigade  c.-id 
is  acceptable  under  BTP  APCSB  9  S-1  Filled 
spare  breathing  air  bottles  arc  on-* ite  arte  t.^.e 
local  municipal  depa.-tmenf  w.tJ  prcvuie 
.issistance  as  needed. 

Item  9 — The  use  of  unrated  metal  hattho 
has  been  accepted  by  the  NRC  :n  a  SER  Cct(-(J 
|unel7,  1988. 

Item  20 — The  new  fire  pumps  hdvc  aJrebdv 
l)ecn  accepted  by  the  .NRC  in  the  SER  dated 
March  31, 1993,  Amendment  .Nos  171  iT>d 
154.  The  retirement  of  the  old  screenhOi.<r 
diesel  driven  fire  pumps  is  based  or,  the 
availability  of  another  supply  of  "batkiip 
fire  suppression  water. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  requests  involve  no 
signiTicant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Paienske 
Memorial  Library.  500  Market  Street,  St. 
loseph.  Michigan  49085. 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq  .  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW. 
Washington,  DC  20037. 

NFC  Project  Director  Ledyard  B 
Marsh 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  .50-316,  Donald 
C.  Cook  Nuclear  Plant.  Unit  Nos.  1  and 
2.  Berrien  County,  Michigan 

Date  of  amendment  request:  July  19. 
1994 

Description  of  amendment  request 
The  proposed  amendments  would 
revi.se  the  technical  specifications  by 
removing  the  specific  scheduling 
requirements  for  Types  A.  B,  and  C  tests 
and  replacing  these  requirements  with  a 
requirement  to  perform  Types  A.  B,  and 
C  testing  in  accordance  with  Appendix 
I  to  10  CFR  50. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

Criterion  1 

This  amendment  request  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  changes  to 
Ihe  T/Ss  do  not  affect  the  assumptions, 
parameters,  or  results  of  any  UFSAR  accident 
analysis.  The  proposed  changes  do  not 
modify  the  response  of  the  containment 
during  a  design  basis  accident.  The  proposed 
amendment  does  not  add  or  modify  any 
existing  equipment.  The  proposed  Types  A. 
B,  and  C  testing  schedules  will  he  consistent 
with  Appendix  |  to  10  CFR  SO.  Based  on 
these  considerations,  it  is  concluded  that  the 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Criterion  2 

The  proposed  changes  do  not  involve 
physical  changes  to  the  plant  or  changes  in 
plant  operating  configuration.  The  proposed 
changes  only  remove  the  restrictive 
schedular  requirements  for  conducting  Type 
A  testing  from  the  T/Ss  and  substitute  the 
schedule  specified  in  Appendix  |  to  10  CFK 
SO.  Fur  Types  B  and  C  testing,  the  schedular 
requireroents  are  removed  from  T/Ss  because 
they  are  already  specified  in  Appendix  |  to 
10  CFR  50.  Thus,  it  is  concluded  that  thi- 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 


The  margin  ior  safety  presently  provided  is 
not  reduced  by  the  proposed  change  in  the 
schedular  requirements  for  Type  A  tests. 
Tvfies  B  and  C  schedular  requirements  are 
not  changed  by  removing  them  from  T/Ss. 
Although  the  changes  allow  more  flexibility 
in  scheduling  Type  A  tests,  the  proposed 
amendment  continues  to  ensure  reactor 
containment  system  reliability  by  periodic 
testing  in  full  compliance  with  10  CFR  50. 
Appendix  |.  Based  on  these  considerations,  it 
is  concluded  that  the  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Paienske 
Memorial  Library,  500  Market  Street.  St 
Joseph,  Michigan  49085. 

Attorney  for  licensee:  Gerald  Charnoff. 
Esq.,  Shaw.  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NVV, 
Washington.  DC  20037.  -- 

NRC  Project  Director:  Ledyard  B. 
Marsh 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316,  Cionald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County.  Michigan 

Date  of  amendment  request:  July  26. 
1994. 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  technical  specifications  such 
that  the  requirement  to  measure  the 
moderator  temperature  coefficient  near 
the  endT)f  the  cycle  will  become 
conditional.  The  test  will  not  be 
performed  if  specified  core  performance 
benchmark  criteria  are  met  for  the 
operating  cycle,  and  the  revised 
predicted  moderator  temperature 
coefficient  is  less  negative  than  the 
moderator  temperature  coefficient 
surveillance  limit  presented  in  the  Core 
Operation  Limits  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

Do«'s  the  EOL  MTC  measurement 
conditional  exemption  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  The  conditional  exemption  of  the  most 
negative  MTC  measurement  does  not  change 
the  most  negative  MTC  surveillance  and  LCO 
limits  in  the  T/Ss.  Since  these  MTC  values 
are  unchanged,  and  since  the  ttasis  for  the 


derivation  of  these  values  from  the  safety 
analysis  MDC  is  unchanged,  the  constant 
MDC  assumed  for  the  FSAR  safety  analyses 
will  also  remain  unchanged.  Therefore,  no 
change  in  the  modeling  (i.e..  probabilities)  of 
the  accident  analysis  conditions  or  response 
is  necessary  in  order  to  implement  the 
change  to  the  conditional  exemption 
methodology,  in  addition,  since  the  constant 
MDC  assumed  in  the  safety  analyses  is  not 
changed  by  the  conditional  exemption  of  the 
most  negative  MTC  surveillance 
measurement,  the  consequences  of  an 
accident  previously  evaluated  in  the  FSAR 
are  not  increased.  The  dose  predictions 
presented  in  the  FSAR  for  a  SGTR  remain 
valid  such  that  more  severe  consequences 
will  not  occur.  Additionally,  since  mass  and 
ener>?y  releases  for  LOCA  and  stea'^ihne 
break  are  not  increased  as  a  result  of  the 
unchanged  MDC.  the  dose  predications  for 
these  events  presented  in  the  FSAR  also 
remain  bounding. 

Criterion  2 

Does  the  EOL  MTC  measurement 
conditional  exemption  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

No.  Since  the  EOL  MTC  is  not  changed  by 
the  conditional  exemption  methodology  of 
Reference  1.  the  possibility  of  an  accident 
which  is  different  than  any  already  evaluated 
in  the  FSAR  has  not  been  created.  No  new 
or  different  failure  modes  have  been  defined 
for  any  system  or  component  nor  has  any 
new  limiting  single  failure  been  identified. 
Conservative  assumptions  for  MDC  have 
already  tieen  modeled  in  the  FSAR  analyses. 
These  assumptions  will  remain  valid  since 
the  conditional  exemption  methodology 
documented  in  Reference  1  does  not  change 
the  safety  analysis  MDC  nor  the  T/S  values 
of  the  MTC. 

Criterion  3 

Does  the  EOL  MTC  measurement 
conditional  exemption  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  evaluation  of  the  conditional 
exemption  methodology  documented  in 
Reference  1  has  taken  into  account  the 
applicable  Cook  Nuclear  Plant  Units  1  and  2 
T/Ss  and  has  bounded  the  conditions  under 
which  the  specifications  permit  operation. 
The  applicable  T/Ss  are  surveillance  4.1.1.4. 
and  reference  "e"  is  added  to  the  list  of 
references  in  Specification  6.9.1.11.2.  An 
additional  specification  6.9.1.12  is  added  to 
define  the  requirements  for  the  "Most 
Negative  Moderator  Temperature  Coefficient 
Limit  Report,"  which  is  described  in 
Appendices  A.  C.  and  D  of  Reference  1.  The 
COLR  has  also  been  modified  as  described  in 
Appendix  B  of  Reference  1.  The  analyses 
which  support  these  T/Ss  have  been 
evaluated.  The  results,  as  presented  in  the 
FS.AR.  remain  bounding  since  the  MDC 
assumed  in  the  safety  analyses  and  the  LCO 
and  surveillance  requirement  MTCs  in  the  T/ 
Ss  remain  unchanged.  Therefore,  the  margin 
of  safety,  as  defined  in  the  bases  to  these  T/ 
Ss.  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  truest  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Paienske 
Memorial  Library.  500  Market  Street,  St. 
Joseph.  Michigan  49085. 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington.  DC  20037. 

NBC  Project  Director:  Ledyard  B. 
Marsh. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1 ,  Oswego 
(^unty,  New  York 

Date  of  amendment  request:  August 
26, 1994 

Description  of  amendment  request: 
The  proposed  amendment  to  Technical 
Specification  4.3.3.c(l)  would  allow  a 
one-time  extension  of  the  10  year 
service  period  for  the  Primary 
Containment  Integrated  Leakage  Rate 
(Type  A)  Test.  Specifically,  the 
proposed  one-time  only  change  would 
extend  the  10-year  service  interval 
requirement  for  performance  of  the 
Type  A  test  to  correspond  with  the  end 
of  the  current  inservice  inspection 
interval  (ISI).  The  interval  extension 
would  avoid  the  necessity  of  performing 
an  additional  Type  A  test  only  22 
months  after  the  previous  test.  This 
would  resuh  in  an  extension  of  the 
second  interval  from  10  years  to 
approximately  14  years  and  46  months 
between  the  second  and  third  test. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a),  the 
licen.see  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  /  'nit  1. 
in  orrordance  with  the  proposed 
amendment,  t%ill  not  involve  a  ifignififunt 
increase  in  the  probability  or  conse<juen(vs 
of  an  accident  previously  evaluated. 

The  proposed  extension  of  the  Type  A  test 
10  year  service  interval  docs  not  increase  the 
chances  for  a  previously  analyzed  accident  to 
occur.  Containment  integrity  is  required  Sur 
the  mitigation  of  accident  consequences. 
Furthermore,  containment  leakagf-  is  not  the 
precursor  to  any  snalyz'^d  event.  Extension  of 
the  Typt!  A  test  surveillance  interval  will  not 
affect  the  containment's  ability  to  maintain 
leakage  below  that  assumed  in  the  safety 
anal\'s:s.  The  previous  Type  A  test  was 
coniplotcd  successfully  and  no  plant 
modifications  have  been  made  or  are  planned 
(other  than  those  that  require  Type  B  orC 
testing)  since  the  last  test  which  could 
•lirectly  affect  the  test  results.  Type  B  and  C 


testing  of  individual  penetrations  has  been 
satisfactory  and  will  continue  to  be 
performed  in  acrxirdance  with  the  Technic-al 
Specifications.  There  have  been  no  pressure 
or  temperature  excursions  in  the  containment 
which  could  have  adversely  affected 
containment  integrity.  Hence,  the  ability  of 
containnient  to  maintain  leakage  within  the 
Type  A  test  limits  be  maintained 

Therefore,  the  proposed  change  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1, 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  one-time  exlen-^ion  of  the 
Type  A  test  10-year  service  interval  will  not 
affect  the  test  methodology  or  acceptance 
criteria  nor  does  it  alter  the  physical 
containment  structure  or  boundary  in  any 
way.  There  will  be  no  addition  or  removal  of 
plant  hardware.  No  new  plant  operating 
modes  are  being  introduced.  Results  of  the 
previous  Type  A  tests  are  well  below 
allowable  limits,  and  there  have  been  no 
plant  modifications  (other  than  those  that 
require  Type  B  or  C  testing)  since  the  last  test 
nor  are  any  planned,  that  could  directly 
impact  the  previous  Type  A  test  results. 

Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
accident  htim  any  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  1. 
in  accordance  with  the  proposed 
amendment '^ill  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Safety  margins  are  estabhsh«d  through  the 
Nine  Mile  Point  Unit  1  safety  analyses  as 
reflected  in  the  Technical  Specification 
Limiting  Conditions  for  Operation. 
Containment  leak  rates  assumed  in  the  safetv 
analyses  are  not  increased  by  the  proposed 
change  to  the  Type  A  test  1 6-year  sen  ice 
interval.  The  acceptance  criteria  which  must 
be  met  to  verify  that  leak  rates  remain  within 
assumed  values  will  not  be  changed. 

Although  the  test  frequency  will  be  relaxed 
for  the  one-time  extension,  no  plant 
modiilcations  have  been  made  or  are  planned 
which  would  invalidate  the  last  Type  A  leak 
test  results  which  confirm  acceptable 
containment  integrity.  Furthermore,  Type  B 
and  C  testing  of  individual  penetrations  has 
been  satisfactory  and  will  continue  to  be 
performed  in  acxordaooe  with  the  Technical 
Specifications  to  assure  that  containment 
integrity  is  maintained. 

Therefore,  the  proposed  change  will  not 
involve  a  sigijificant  reduction  in  a  margin  of 
a  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  h.izards 
consideration. 

Local  Public  Document  Room 
location:  Referenoe  and  Documents 
Department.  Pen  field  Librar}-,  State 


University  of  New  York,  Oswego.  NY 
13126. 

Attorney  for  licensee:  Mark  J. 
Welterhahn,  Esquire,  Winston  &  Strawn 
1400  L  Street,  NW..  Washington,  DC 
20005-3502. 

NRC  Project  Director  Michael  J.  Case 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  August 
26,  1994. 

Description  of  amendment  request: 
The  proposed  change  would  revise 
Technical  Specification  (TS)  Section  3/ 
4.6.1.3,  "Primary  Containment  Air 
Locks."  Specifically,  TS  3/4  6.1.3  would 
be  revised  to  allow  continued  plant 
operation  if  an  interlock  becomes 
inoperable  as  long  as  an  operable  door 
is  locked  shut  and  periodically  checked 
as  being  locked  shuL 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit  ?. 
in  accordance  with  the  proposed 
amendment,  wilt  not  involve  a  signifrcvnt 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  primary  containment  and  containment 
air  locks  are  not  initiators  or  precursors  lo  an 
accident  Primary  containment  integrity 
ensures  that  the  release  of  radioactive 
materials  from  the  containment  will  be 
restricted  to  those  leakage  paths  and 
associated  leak  rates  assumed  in  the  accident 
analyses.  Therefore,  tlie  proposed  changes  to 
the  air  lock  ACTJON  statements  cannoi  affecl 
the  probability  of  a  previously  evaluated 
accident. 

The  purpose  of  a  primary  containment  aii 
lock  interlock  is  to  allow  only  one  door  to  bt- 
opened  at  a  time  in  each  penetration.  This 
provision  ensures  that  a  gross  breach  of 
primary  containment  does  not  exist  when 
primar.-  containment  is  required  to  be 
operable  Qosure  of  a  single  door  in  each  sir 
lock  is  sufKcient  to  provide  a  leak  tight 
barrier  following  postulated  events.  If  an  hU 
kx-.k  interhxJt  is  inoperable,  the  proptrwKl 
ACTION  requires  that  an  operable  door  be 
locked  shut  and  periodicaily  verified  locked 
and  shut.  This  assures  that  at  least  one  air 
lock  door  is  closed,  which  provides  slie 
function  of  the  interlock,  thereby  assuring 
conljinment  integrity  is  maintained. 
Therefore,  the  proposed  change  will  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  onv 
accident  pre\-iotisly  evaluated. 

The  proposed  changes  to  the  primary 
cnntainment  air  lock  specification  will  allnw 
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contained  plant  operation  with  an  inoperable 
interlock  as  long  as  an  operable  dour  is 
locked  closed  and  periodically  verified  to  be 
locked  closed.  The  changes  do  not  introduce 
any  new  accident  precursors  and  do  not 
involve  any  alterations  to  plant 
configurations  which  could  initiate  a  nnw  or 
different  kind  of  accident.  The  change 
provides  an  alternate  means  of  ensurin3  that 
only  one  primary  containment  air  lock  door 
is  opened  at  a  time  in  each  penetration. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  af.cident  from  any  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit  2. 
in  accordance  with  the  proposed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  to  the  primary 
containment  air  lock  ACTION  statements 
will  not  affect  the  ability  of  the  containment 
to  respond  to  an  accident  and  limit  releases 
to  within  10  CFR  Part  100  and  GDT  IGcneral 
Design  QiterionI  19  guidelines.  The  changes 
do  not  affect  the  design  or  performance 
characteristics  of  the  cantainment  or 
containment  air  locks  but  simply  provide  an 
alternative  means  of  ensuring  that  only  one 
air  lock  door  is  opened  at  a  time.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library'.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  ]. 
VVetlerhahn.  Esquire,  Winston  &  Stravvn. 
1400  L  Street.  NW.,  Washington.  IX: 
20005-3502. 

NRC  Project  Director:  Michael  J.  Case. 

Niagara  Mohawk  Power  Corporation, 
Docket  Nos.  50-220  and  50-410,  Nine 
Mile  Point  Nuclear  Station,  I'nil  Nos.  1 
and  2,  Oswego  County.  New  York 

Date  of  amendments  request:  June  9. 
1994. 

Description  of  amendments  request: 
The  proposed  change  would  revise 
Section  3.4,  "Response  Force 
Capabilities,"  of  the  Nine  Mile  Point 
Nuclear  Station  Physical  Security  Plan 
with  regard  to  the  number  of  armed 
Security  Force  Members  comprising  the 
Response  Force  for  each  shift. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


The  operation  of  Nme  Mile  Point  Units  1 
and  2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  amendment  to  the  Physical 
Security  Plan  involves  a  change  in  the  armed 
response  force  size  for  Units  1  and  2.  Nuclear 
Security's  ability  to  meet  the  response 
requirements  of  10  CFR  isubseclioni  73.55(h] 
will  not  be  si^^nificantly  affected  as  was 
determined  utilizing  Nl  REG-0907  while 
taking  into  consideration  several  Security 
Program  enhancements  implemeriled  since 
19ti6  when  response  force  size  was  last 
reviewed. 

The  change  does  not  affect  the  design, 
function,  operation,  maintenance  or  testing  of 
structures,  systems  and  components  at  Unit 

1  or  Unit  2.  h  ')r.es  not  affect  safety  analysis 
or  any  Technif.jl  Sf)ecification  that  preserves 
a  safety  analysis  assumption.  Therefore,  the 
propwsed  amendment  will  neither  increase 
the  probability  nor  the  consequences  of  an 
accident  previously  evaluated. 

The  operation  of  Sine  Mile  Point  Units  1 
and  2  in  accordance  with  the  proposed 
amendment  will  not  create  the  imssibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  amendment  to  the  Physical 
Security  Plan  involves  a  change  in  the  size 
of  the  response  force  for  Units  1  and  2. 
Design,  function,  operation,  maintenance  and 
testing  of  structures,  systems  and 
components  at  Units  1  and  2  are  not  affected. 
Also,  as  demonstrated  using  NUREG-0907. 
Nuclear  Security  will  continue  to  meet  the 
requirements  of  10  CFR  [subsection]  73  55(h). 
Therefore,  the  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  ac-  ident 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Units  1 
and  2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  amendment  to  the  Physical 
Security  Plan  involves  a  change  in  the  size 
of  the  armed  response  force  for  Units  1  and 
2.  The  proposed  change  has  no  impact  on  the 
physical  design  of  the  plants  nor  on  the 
function  or  operation  of  their  structures, 
systems  and  components.  The  proposed 
amendment  does  not  impact  and  therefore 
does  not  reduce  the  margin  of  safety  as 
defined  in  the  basis  for  any  Unit  1  or  Unit 

2  Technical  Specification. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendments  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Doc;uments 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn. 
1400  L  Street.  NW..  Washington,  DC 
20005-3502. 


NRC  Project  Director:  Michael  J.  Case. 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-336.  Millstone 
Nuclear  Power  Station,  Unit  No.  2,  New 
London  County,  Connecticut 

Date  of  amendment  request: 
September  1, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specifications  concerning  the 
Reactor  Coolant  System  Volume  (RCS). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  (SHC),  which  is  presented 
below: 

*   *   *  The  proposed  change  does  not 
involve  an  SHC  because  the  change  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Section  5.4.2  of 
the  Millstone  Unit  No.  2  Technical 
Specifications  revises  the  total  RCS  water 
and  steam  volume  to  reflect  the  installation 
of  new  steam  generators.  Section  5.0  of  the 
Millstone  Unit  No.  2  Technical 
Specifications  delineates  design  features  for 
Millstone  Unit  No.  2.  The  proposed  change 
does  not  modify  a  limiting  condition  for 
operation,  action  statement,  or  surveillance 
requirement.  Additionally,  the  proposed 
change  does  not  revise  the  manner  in  which 
the  plant  is  operated.  It  simply  revises  the 
value  delineated  for  the  total  RCS  water  and 
steam  volume. 

The  steam  generator  replacement 
modifications  were  addressed  in  a  plant 
design  change  request  performed  in 
accordance  with  the  requirements  of  10  CFR 
50.59.  NNTCO  concluded  that  the 
replacement  of  the  steam  generators  did  not 
involve  an  unreviewed  safety  question.  This 
proposed  change  is  a  result  of  those 
modifications. 

Based  on  the  above,  the  proposed  change 
to  Section  5.4.2  of  the  Millstone  Unit  No.  2 
Technical  Specifications  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  change  to  Section  5.4.2  of 
the  Millstone  Unit  No.  2  Technical 
Specifications  simply  revises  the  total  RCS 
water  and  steam  volume  to  reflect  the 
installation  of  new  steam  generators.  It  does 
not  modify  the  manner  in  which  any  plant 
equipment  or  systems  are  operated.  Thus,  the 
proposed  change  to  Section  5.4.2  of  the 
Millstone  Unit  No.  2  Technical 
Specifications  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  to  Section  5.4.2  of 
the  Millstone  Unit  No.  2  Technical 


Specifications  revises  the  total  RCS  water 
and  steam  volume  to  reflect  the  installation 
of  new  steam  generators.  This  proposal 
simply  reflects  the  slight  change  in  volume 
due  to  the  replacement  of  the  steam 
generators.  The  steam  generator  replacement 
modifications  were  addressed  in  a  plant 
design  change  request  performed  in 
accordance  with  the  requirements  of  10  CFR 
50.59.  NNECO  concluded  that  the 
replacement  of  the  steam  generators  did  not 
involve  an  unreviewed  safety  question. 
Based  on  the  above,  the  proposed 
change  to  Section  5.4.2  of  the  Millstone 
Unit  No.  2  Technical  Specifications 
does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.M.  Cuoco, 
Senior  Nuclear  Cotinsel,  Northeast 
Utilities  Service  Company,  Post  Office 
Box  270,  Hartford,  CT  06141-0270. 

NRC  Project  Director:  John  F.  Stolz 
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Pennsylvania  Power  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  .Steam  Electric 
Station.  Unit  1,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  August 
22,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  Technical  Specifications  3/4.1.3: 
to  extend  the  scram  discharge  volume 
(SDV)  vent  or  drain  valve  restoration 
time  from  the  current  time  period  of  24 
hours  to  7  days;  to  permit  the  SDV  vent 
and  drain  valves  operahility  check  to  be 
performed  at  shutdown  conditions 
instead  of  at  least  once  per  18  months; 
and  to  delete  the  SDV  float  switch 
response  surveillance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

I.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  Technical 
Specification  3.U.l.d,  which  extends  the 
restoration  time  for  one  inoperable  vent  and/ 


or  drain  valve  from  24  hours  to  7  davs,  does 
not  significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  A  7  day  restoration  time,  as 
identified  in  NUREC  1433,  is  reasonable 
given  the  level  of  redundancy  in  the  lines 
and  the  low  probability  of  a  scram  occurring 
while  the  valve  is  inoperable  and  the  line  is 
not  isolated.  If  the  inoperable  valve  fails 
open,  the  redundant  valve  in  the  line  allows 
for  leakage  from  the  CRD  Icontrol  rod 
driveline]  to  be  drained  out  and  also  allows 
for  the  line  to  be  isolated  if  necessary.  If  the 
valve  fails  closed,  the  line  becomes  isolated. 
However,  float  switches  and  pressure  sensors 
will  notify  operators  of  water  buildup  in  the 
instrument  volume.  A  review  of  the 
surveillance  data  indicates  the  vent  and  drain 
valves  rarely  fail  the  initial  operability  test 
and  require  rework.  The  low  failure  rate 
combined  with  the  redundancy  of  the  valves 
makes  for  a  highly  reliable  system.  Therefore, 
the  proposed  change  does  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated 

Changing  Surveillance  RequircTient 
4. 1.3. 1.4. a  from  requiring  demonstration  of 
the  SDV  vent  and  drain  valve  operability 
during  a  scram  at  less  than  or  equal  to  50% 
rod  density  to  a  requirement  to  perform  the 
testing  at  shutdown  conditions  does  not 
significantly  increase  the  pHxibability  or 
consequences  of  an  accident  previously 
evaluated.  The  purpose  of  the  50%  rod 
density  requirement  is  to  provide  a  test 
environment  having  typical  reactor  coolant 
pressure  and  temperature  conditions. 
However,  the  closure  time  of  the  vent  and/ 
or  drain  valves  is  not  affected  by  pressure 
and  any  variations  due  to  tempwrature  are 
relatively  insignificant.  Therefore,  testing 
from  shutdown  conditions  ensures  the  safety 
functions  of  the  vent  and  drain  valves  are 
met.  Also,  the  proptosed  change  does  not 
affect  system  design  or  operation.  Therefore, 
the  proposed  change  does  not  significantly 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  deletion  of  Surveillance  Requirement 
4. 1.3.1. 4. b,  requiring  prop»er  float  switch 
response  by  verifying  float  switch  actuation 
after  a  scram,  does  not  significantly  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Design 
changes  eliminated  the  high  differential 
pressure  experienced  by  the  float  switches 
after  a  scram  and  provide  redundant  level 
measuring  instrumentation.  Differential 
pressure  gauges  were  added  in  addition  to 
the  float  switches  to  provide  the  RPS  (reactor 
system  protection]  logic  with  a  diverse  and 
redundant  means  of  measuring  SDIV  (SDV) 
level.  The  changes  have  resulted  in  no 
crushed  ball  floats  at  SSES  after  a  scram.  The 
proposed  change  will  have  a  negligible  effect 
Ion]  the  reliability  of  the  system  and 
therefcH*.  does  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

II.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  prof)osed  change  to  Technical 
Sf)ecification  S.U.l.d,  which  extends  the 
restoration  time  for  one  inoperable  vent  arMl/ 


or  one  inofjerable  drain  valve  from  24  htmrs 
to  7  days,  does  not  create  the  possibilitv  of 
a  new  or  different  kind  of  accident  frorn  any 
accident  previously  evaluated.  Extending  ihi' 
restoration  time  to  7  days  does  net  change 
the  design  purjyjse  or  operation  of  the  SDV 
vah  e.s.  Therefore,  the  change  is  bounded  by 
the  existing  accident  analysis. 

Changing  Surveillance  Requirement 
4. 1.3. 1.4. a  frt>m  requiring  demonstration  ot 
the  SDV  vent  and  drain  valve  opjerability 
during  a  scram  at  less  than  or  equal  to  50% 
rod  density  to  a  requirement  to  pwrform  the 
testing  at  shutdown  conditicms  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  anv  accident 
previously  evaluated.  Performing  the 
surveillance  from  shutdown  conditions,  as 
recommended  in  NUREG  1366,  ensures  that 
the  operability  of  the  SDV  is  maintained.  No 
new  failure  modes  are  introduced  by  the 
change  and  the  change  is  bounded  by  the 
existing  accident  analysis. 

The  deletion  of  Surveillance  Requirerr.ent 
4.1.3.l.4.b,  requiring  proper  float  switch 
response  by  verifying  float  switch  actuation 
after  a  scram,  does  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated.  The  role 
of  the  ball  floats  to  sense  increases  in  SDV 
water  level  is  not  affected  by  the  change.  In 
the  unlikely  event  that  crushing  of  the  ball 
float  were  to  occur,  redundant  level 
measuring  devices  would  maintain  system 
function  and  the  existing  92  day  surveillance 
activity  would  identify  a  ball  float  failure. 

III.  "This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  Technical 
Spiecification  S.l.S.l.d,  which  extends  thf 
restoration  time  for  one  inoperable  vent  and/ 
or  one  inoperable  drain  valve  from  24  hours 
to  7  days,  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  A  7  day 
completion  time,  as  identified  in  NUIiEG 
1433.  is  reasonable  given  the  level  of 
redundancy  in  the  lines  and  the  low 
protwbility  of  a  scram  occurring  while  the 
valve  is  inoperable  and  the  line  is  not 
isolated.  Also,  a  sej>arate  Technical 
Specification  (3.1.3.1.e)  addresses  the 
potential  for  two  inoperable  vent  or  drain 
valves  in  the  same  line. 

Changing  Surveillance  Requirement 
4.1.3.1.4.8  frxjm  requiring  demonstration  of 
the  SDV  vent  and  drain  valve  operabilitv 
during  a  scram  at  less  than  or  equal  to  50% 
rod  density  to  a  requirement  to  f)crform  the 
testing  at  shutdown  conditions  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  The  change  maintains  the  intent  of 
S.R.  4.1.3.1.4.8  by  performing  equivalent 
testing  at  the  same  frequency.  The  change 
increases  the  margin  of  safety  by  eliminating 
potential  future  scramt  taken  to  meet  S.R. 
4.1.3.1.4.8.,  thus  reducing  the  potential  fur 
safety  challenges. 

The  deletion  of  Surveillance  Requirement 
4. 1.3. 1.4. b.  requiring  proper  float  switch 
response  by  verifying  float  switch  actuation 
after  a  scram  does  not  involve  a  significant 
reduction  in  a  margin  of  safefy.  Design 
changes  have  enhanced  the  SDV  design  and 
provide  a  redundant  and  diverse  means  of 
monitoring  SDV  level.  Also,  a  92-day 
surveillance  (S.R.  4.3.1.1)  ensures  the 
operability  of  the  float  switch. 
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The  NRC  staff  has  reviewed  ttie 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Attorney  for  licensee:  Jay  Siiberg. 
Esquire.  Shaw.  Pittman,  Potts  and 
Trowbridge,  2300  N  Street  NVV.. 
Washington,  DC  20037. 

NRC  Project  Director:  Mohan  Thadani 
(Acting). 

Southern  California  Edison  Company, 
ct  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests 
December  30,  1993,  June  3.  1994,  and 
August  25,  1994. 

Description  of  amendment  requests 
The  licensee  proposes  to  replace  the 
current  Technical  Specifications  (TS) 
with  a  set  of  TS  based  on  the  CE  Owners 
Group  Improved  Standard  Technical 
Specifications  issued  by  the  NRC  staff  as 
NUREG-1432  in  September  1992.  The 
adoption  of  Owners  Group-approved  TS 
is  part  of  an  industry-wide  initiative  to 
standardize  and  improve  TS.  San 
Onofre,  Units  2  and  3.  is  the  lead  plant 
for  adoption  of  the  CE  Owners  Group 
standardized  TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  change  relocates 
requirements  and  surveillances  for 
structures,  systems,  components  or  variables 
which  did  not  meet  the  criteria  for  inclusion 
in  Technical  Speciflcations.  The  affected 
structures,  systems,  components  or  variables 
are  not  assumed  to  be  initiators  of  analyzed 
events  and  are  not  assum^  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems,  components  or 
variables  will  be  relocated  from  the 
Technical  Specifications  to  the  Licensee 
Controlled  Specifications  or  the  L'FSAR 
(updated  final  safety  analysis  report)  These 
operability  requirements  and  surveillances 
will  continue  to  be  maintained  pursuant  to 
10  CFR  50.59.  In  addition,  the  affected 
structures,  systems,  components  or  variables 
are  addressed  in  existing  surveillance 


proteuurfs  wnicn  art  conU'olled  by  10  CFR 
50.59.  The  reformatting  and  rewording 
process  involves  no  technical  changes  to 
plant  design  or  opwrations.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  prokwbility  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not  necessitate 
a  physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  parameters  governing  normal 
plant  operation.  The  proposed  change  will 
not  impose  any  different  requirements  and 
adequate  control  of  information  will  be 
maintained.  Thus,  this  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3  Does  this  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  will  not  reduce  a 
margin  of  safefv  because  it  has  no  impact  on 
any  safety  anahses  assumptions.  In  addition, 
the  affected  structure,  system,  component  or 
variable  requirements  and  surveillances  are 
the  same  as  the  existing  Technical 
Specifications  Since  any  future  changes  to 
these  requirements  in  the  Licensee 
Controlled  Specifications  or  UFSAR  in  the 
surveillance  procedures  will  be  evaluated  per 
the  requirements  of  10  CFR  50.59,  no 
significant  reduction  in  a  margin  of  safety 
will  be  allowed.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California.  P.  O.  Box  19557,  Irvine. 
California  92713. 

Attorney  for  licensee:  T.  E.  Oubre. 
Esquire,  Southern  California  Edison 
Company,  P.  O.  Box  800,  Rosemead, 
California  91770. 

NRC  Project  Director  Theodore  R. 
Quay. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364. 
loseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2.  Houston  County.  Alabama 

Date  of  amendments  request:  August 
17,  1994. 

Description  of  amendments  request: 
The  proposed  amendment  would 
modify  Surveillance  Requirement 
4.3.1.2,  Reactor  Trip  System 
Instrumentation,  and  Surveillance 
Requirement  4.3.2.1,  Engineered  Safety 
Feature  Actuation  System 
Instrumentation,  to  eliminate  the 
periodic  pressure  sensor  response  time 


testing  requirements.  The  Surveillance 
Requirements  would  indicate  that  the 
total  channel  response  time  will  be 
periodically  "verified"  instead  of 
"tested". 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  change  to  the  Technical 
Specifications  does  not  result  in  a  condition 
where  the  design,  material,  and  construction 
standards  that  were  applicable  prior  to  the 
change  are  altered.  The  same  R'TS  and  ESFAS 
instrumentation  is  tieing  used;  the  time 
response  allocations/modeling  assurrptions 
in  the  FSAR  Chapter  15  analyses  are  still  the 
same:  only  the  method  of  verifying  time 
response  is  changed.  Periodic  calibration  of 
these  pressure  and  differential  pressure 
instruments  will  detect  significant 
degradation  in  the  sensor  response 
characteristic  and  assure  equipment 
operability.  Flushing  of  selected  sensing  lines 
during  each  refueling  outage  as 
recommended  by  NUREG/CR5851,  "Long 
Term  Performance  and  Aging  Characteristics 
of  Nuclear  Plant  Pressure  Transmitters,"  will 
mitigate  sensing  line  response  time 
degradation  due  to  blockage  that  noise 
analysis  testing  techniques  would  have 
previously  detected.  The  propiosed  change 
will  not  modify  any  system  interface  and 
could  not  increase  the  likelihood  of  an 
accident  since  these  events  are  independent 
of  this  change.  The  proposed  activity  will  not 
change,  degrade  or  prevent  actions  or  alter 
any  assumptions  previously  made  in 
evaluating  the  radiological  consequences  of 
an  accident  described  in  the  FSAR. 
Therefore,  the  propwsed  amendment  does  not 
result  in  any  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  does  not  alter  the  performance 
of  the  pressure  and  differential  pressure 
transmitters  and  switches  used  in  the  plant 
protection  systems.  All  sensors  will  still  have 
response  time  verified  by  test  before  placing 
the  sensors  in  operational  service  and  after 
any  maintenance  that  could  affect  resfxinse 
time.  Changing  the  method  of  periodically 
verifying  instrument  response  for  certain 
sensors  from  time  response  testing  to 
calibration  will  not  create  any  new  accident 
initiators  or  scenarios.  Implementation  of  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt)m  any  accident  previously 
evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 


This  change  does  not  affect  the  total  system 
response  time  assumed  in  the  safety  analysis. 
The  periodic  system  response  time 
verification  method  for  selected  pressure  and 
differential  pressure  sensors  is  modified  to 
allow  use  of  actual  test  data  or  engineering 
data.  The  method  of  verification  combined 
with  sensing  line  preventative  maintenance 
provides  assurance  that  the  total  system 
response  is  within  the  time  limit  defined  in 
the  safety  analysis,  since  calibration  tests  will 
detect  any  degradation  which  might 
significantly  affect  pressure  sensor  response 
time  and  periodic  sensing  line  flushing  will 
minimize  the  potential  for  long-term  buildup 
of  contaminants  which  may  impact  sensing 
line  response.  Based  on  the  ab<jve.  it  is 
concluded  that  the  proposed  license 
amendment  request  does  not  result  in  a 
reduction  in  margin  with  respiert  to  plant 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standartls  of  10  CFR  50.92(r)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  VV.  Burdeshaw  Street.  Post 
Office  Box  1369,  Dothan,  Alabama 
36302. 

y4ttornpy/or//censee.- James  H.  Miller, 
III,  Esq.,  Balch  and  Bingham,  Post  Office 
Box  306.  1710  Sixth  Avenue  North. 
Birmingham.  Alabama  35201. 

NRC  Project  Director:  David  B. 
Matthews. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50^260  and  50-296, 
Browns  Ferry  Nuclear  Plant.  Units  1,  2 
and  3,  Limestone  County.  Alabama 

Date  of  amendment  request:  March 
30.  1994  (TS  318). 

Description  of  amendment  request: 
The  proposed  amendment  consists  of 
six  parts,  which  the  licensee  has 
designated  "A"  through  "F"  in  the 
analysis  of  no  significant  hazards  ' 
considerations  presented  below.  The  six 
parts  are: 

A.  Mechanical  pressure  and 
differential  pressure  indicating  switches 
in  the  Reactor  Protection  System  (RPS) 
and  Emergency  Core  Cooling  System 
(ECCS)  are  being  replaced  with  an 
Analog  Transmitter/Trip  System  (ATTS) 
for  the  Browns  Ferry  Nuclear  Plant 
(BFN)  Unit  3. 

B.  The  BFN  Units  1  and  3  reactor 
vessel  water  level  safety  limit  is  being 
revised  to  reflect  the  analytical  limit 
provided  by  General  Electric  and  the 
Level  1  Low  Reactor  Vessel  Water  Level 
setpoint  is  being  revised  to  provide  a 
more  conservative  limit. 

C.  For  BFN  Unit  2,  RPS  and  ECCS 
instrument  identifiers  are  being  added 


or  corrected  to  enhance  useability  of  the 
Technical  Specifications.  These  changes 
do  not  reflect  a  change  in  equipment, 
operation  of  the  associated  system,  or 
the  safety  function  of  that  system. 

D.  For'BFN  Unit  2.  Reactor  High 
Water  Level,  Reactor  Core  Isolation 
Cooling  (RCIC)  and  High  Pressure 
Coolant  Injection  (HPCI)  Turbine  Steam 
Line  High  Flow,  and  Drywell  Pressure 
instrumentation  calibration  frequencies 
and  fimctional  test  descriptions  are 
being  revised  to  reflect  current 
calculations  and  test  methods.  These 
changes  do  not  reflect  a  change  in 
equipment,  operation  of  the  associated 
system,  or  the  safety  function  of  that 
system. 

E.  For  BFN  Units  1.  2.  and  3,  the 
differential  pressure  instrumentation, 
which  actuates  the  pressure  suppression 
chamber-reactor  building  var-jum 
breakers,  calibration  frequonry  is  being 
revised.  In  addition,  tables  that  specify 
the  minimum  number  of  instrument 
channels  per  trip  system,  function,  trip 
level  setting,  actions  required,  remarks, 
functional  test,  and  instrmnent  check 
are  being  added. 

F.  Corrects  the  capitalization  of  terms 
used  on  the  affected  BFN  Units  1,  2.  and 
3  TS  pages  in  order  to  conform  with  the 
current  TS  Definitions  section.  This  part 
also  corrects  spelling  and  capitalization 
of  other  words  on  the  same  pages. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Part  A.The  Unit  3  modification,  which 
involves  the  installation  of  an  Analog 
Transmitter/Trip  System  (ATTS),  replaces 
older  devices  with  devices  of  more  modern 
design  that  perform  the  same  fu.nction. 

The  initiation  of  control  rod  insertion  to 
mitigate  a  design  basis  accident  is  contained 
in  Chapter  14  of  the  BFN  Final  Safety 
Analysis  Report  (FSAR).  There  is  no  change 
in  design  bases,  protective  function 
(initiation  of  control  rod  insertion), 
redundancy,  setpoints.  or  logic  assowiated 
with  the  installation  of  the  ATTS.  The 
consequences  of  a  failure  of  this  equipment 
are  no  different  than  that  of  the  original 
equipment.  Since  there  is  no  change  in  any 
protective  functions,  nor  the  creation  of  any 
new  operational  conditions,  the  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previouslv  evaluated. 

Part  B:  The  revision  to  the  L'nits  1  and  3 
reactor  vessel  water  level  safety  limit  and  the 
Level  1  low  reactor  vessel  water  level 
setpoint  do  not  reflect  any  change  in  plant 


equipment.  The  safety  limit  is  being  changed 
to  reilect  the  actual  analytical  safety  limit 
calculated  by  General  Electric. 

The  Level  1  low  reactor  vessel  v^aler  level 
trip  initiates  the  Core  Spray  and  Low 
Pressure  Coolant  Injection  Systems  and 
isolates  the  Main  Steam  lines.  These  actions 
are  taken  to  mitigate  the  consequences  of  a 
Loss  of  Coolant  Accident.  The  change  in  the 
setpoint  affects  the  timing  of  the  operation  of 
equipment  necessary  to  mitigate  the 
consequences  of  an  accident.  A  setpoint 
calculation  has  been  generated  which 
ensures  these  safety  functions  are  initiatei:!  m 
accordance  with  the  design  twsis  accident 
analysis  presented  in  Chapter  14  of  the 
Browns  Ferry  FSAR.  Therefore,  the  prnpo*et1 
amendmenl  does  not  involve  a  significant 
increase  in  the  probability  or  consequtncM 
of  any  accident  previously  evaluated 

Part  C:  The  addition  or  correction  of  L  nit 
2  instrument  identifiers  is  administrative  in 
nature  and  does  not  reflect  any  modifif.&tion 
to  plant  equipment.  These  adminislrativc 
changes  do  not  reflect  any  change  to  a,Tv 
precursor  for  the  design  basis  events  or 
operational  transients  analyzed  in  the 
Browns  Ferry  FSAR.  There  is  also  no  change 
to  any  protective  function  or  mitigating 
action  for  the  design  basis  events  or 
operational  transients  analyzed  in  the 
Browns  Ferry  FSAR.  Therefore,  the 
probability  or  consequences  of  an  attideni 
previously  evaluated  is  not  significantly 
increased. 

Part  D.  The  change  in  Unit  2  reactor  high 
water  level  and  Reactor  Core  Isolation 
Cooling  (RCIC)  instrumentation  functior.ol 
test  descriptions  reflects  the  equipment 
currently  installed  and  the  functional  t«^ts 
currently  tieing  performed. 

The  changes  in  calibration  frequencies  erf 
l)eing  made  to  reflect  current  setpoint 
calculations.  There  are  no  modifications  to 
plant  equipment  or  changes  in  instramenf 
setpoints  associated  with  these  changes  The 
calibration  frequencies  Sf»ecified  bv  the 
current  setpoint  calculations  ensure  that  the 
associated  safety  functions  are  initiated  in 
accordance  with  the  design  basis  accident 
analysis  presented  in  Chapter  14  of  the 
Browns  Ferry  Final  Safety  Analysis  Report 
(FSAR).  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased 

Part  E:  The  changes  in  Units  1,  2,  and  :< 
calibration  frequency  for  the  differential 
pressure  instrumentation,  which  actuates  the 
pressure  suppression  chamber-r«actor 
building  vacuum  breakers,  is  being  made  to 
reflect  current  seijxiint  calculations.  The 
specified  minimum  number  of  instrument 
channels  per  trip  system,  function,  trip  level 
setting,  actions  required,  remarks,  functional 
test,  and  instrument  check  refiecl  current 
operational  requirements.  There  are  no 
modifi(.ations  to  plant  equipment  or  changes 
in  instrument  setpoints  associated  with  these 
changes.  The  calibration  frequencies 
specified  by  the  current  setpoint  calculations 
ensure  that  the  associated  safety  functions 
are  initiated  in  accordance  with  the  design 
basis  accident  analysis  presented  in  Chapter 
14  of  the  Browns  Ferry  Final  Safety  Analvsis 
Report  (FSAR).  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased. 
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Part  F:  The  proponed  correction  of  the 
capitalization  of  terms  in  order  to  conform 
with  the  current  TS  Definitions  section  is 
administrative  in  nature  and  does  act  reflect 
any  modification  to  plant  equipment.  The 
correction  of  spelling  and  capitalization  of 
other  words  on  the  same  pages  is  also 
administrative  in  nature  and  does  not  reflect 
any  modification  to  plant  equipment.  These 
administrative  changes  do  not  reflect  any 
change  to  any  precursor  for  the  design  basis 
events  or  operational  transients  analyzed  in 
the  Browns  Ferry  FS.^R.  There  is  also  no 
change  to  any  protective  function  or 
mitigating  action  for  the  design  basis  events 
or  ofterational  transients  analyzed  in  the 
Browns  Ferry  FSAR.  Therefore,  the 
probability  or  consequences  of  an  accident 
previously  evaluated  is  not  significantly 
increased. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Part  A:  The  installation  of  the  ATTS 
replaces  older  devices  with  devic  es  of  more 
modem  design  that  perform  the  same 
function.  No  new  control  functions  are 
added.  No  credible  equipment  failure  modes 
or  single  failure  are  introduced  which  could 
result  in  the  inability  of  redundant  safety 
components  or  systems  to  perform  their 
safety  functions  in  accordance  with  the 
design  twsis  accident  analysis  presented  in 
Chapter  14  of  the  Browns  Ferry  FSAR. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Part  B:  The  revision  to  the  Units  1  and  3 
reactor  vessel  water  level  safety  limit  and  the 
Level  1  low  reactor  vessel  water  level 
sptpoint  do  not  reflect  any  change  in  plant 
equipment.  The  safety  limit  is  being  changed 
to  reflect  the  actual  analytical  sdft'ty  limit 
calculated  by  General  Electric. 

The  change  in  the  Level  1  lnw  reactor 
vessel  water  level  setpoint  affects  the  timing 
of  the  operation  of  equipment  necessary  to 
mitigate  the  consequences  of  an  accident.  No 
new  failure  modes  or  system  interactions  are 
introduced.  The  same'  protection  function^ 
will  still  occur  at  the  Level  1  low  reactor 
water  level  setpoint.  Therefore,  the  proposed 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  anv 
accident  previously  evaluated. 

Part  C  The  addition  or  correction  of  Unit 
2  instrument  identifiers  is  administrative  in 
nature  and  does  not  reflect  any  modification 
to  plant  equipment.  The  correction  of 
instrument  identifiers  does  not  require  new 
system  alignments,  modifications,  or  changes 
in  operating  procedures.  Therefore,  no  new 
external  threats,  system  interactions,  release 
pathways,  equipment  failure  modes,  or  t\'pcs 
of  operator  errors  are  created  Therefore,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Purl  D  The  change  in  Unit  2  reactor  high 
water  level  and  RCIC  instrumentation 
functional  test  descriptions  reflects  the 
equipment  currentJy  installed  and  the 
functional  tests  c-urrently  being  performed. 


The  changes  in  calibration  frequencies  are 
being  made  to  reflect  current  setpoint 
calculations  There  are  no  modifications  to 
plant  equipment  or  changes  in  instrument 
setpwints  associated  with  these  changes.  No 
new  failure  modes  or  system  interactions  are 
introduced.  The  same  protection  functions 
will  still  occur  at  the  same  setpoints. 
Therefore,  the  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Part  E:  The  changes  in  Units  1.2,  and  3 
calibration  frequency  for  the  differential 
pressure  instrumentation,  which  actuates  the 
pressure  suppression  chamber-reactor 
building  vacuum  breakers,  is  being  made  to 
reflect  current  setpoint  calculations.  The 
specified  minimum  number  of  instrument 
channels  per  trip  system,  function,  trip  level 
setting,  actions  required,  remarks,  functional 
test,  and  instrument  check  reflect  current 
operational  requirements  There  are  no 
modifications  to  plant  equipment  or  changes 
in  instrument  setpoints  associated  with  these 
changes.  No  nr  w  failure  modes  or  system 
interactions  are  introduced.  The  same 
protection  functions  will  still  occur  at  the 
same  setpoints.  Therefore,  the  pro|x>sed 
amendment  does  not  create  the  [>ossibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Port  F:  The  proposed  correction  of  the 
capitalization  of  terms  in  order  to  conform 
with  the  current  TS  Definitions  section  is 
administrative  in  nature  and  does  not  reflect 
any  modification  to  plant  equipment.  The 
correction  of  spelling  and  capitalization  of 
other  words  on  the  same  pages  is  also 
administrative  in  nature  and  does  not  reflect 
any  modification  to  plant  equipment.  The 
correction  of  spelling  and  capitalization  does 
not  require  new  system  alignments. 
modifications,  or  changes  in  operating 
procedures.  Therefore,  no  new  external 
threats,  system  interactions,  release 
pathways,  equipment  failure  modes,  or  types 
of  operator  errors  are  created.  Therefore,  the 
proposed  amendment  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Port  A  The  installation  of  the  ATTS 
replaces  older  devices  with  devices  of  more 
modem  design  that  perform  the  same 
function.  The  replacement  equipment  will 
improve  reliability,  accuracy  and  response 
times.  There  are  no  changes  in  the  systems' 
design  basis,  protective  function,  or  logic 
arrangement.  Instrument  setpoints  and 
calibration  frequencies  are  supported  by  Unit 
3  specific  calculations.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Part  B  The  revision  to  the  Units  1  and  3 
reactor  vessel  water  level  safety  limit  and  the 
Level  1  low  reactor  vessel  water  level 
setpoint  do  not  reflect  any  change  in  plant 
equipment.  The  safety  limit  is  being  changed 
to  reflect  the  actual  analytical  safety  limit 
calailated  by  General  Electric. 

The  change  in  the  Level  1  low  reactor 
vessel  water  level  setpoint  is  supported  by  a 


Unit  3  specific  setpoint  calculation  that  has 
been  performed  in  accordance  with  the 
methodology  endorsed  by  Regulatory  Guide 
1.105.  Instrument  Setpoints  for  Safety 
Related  Systems.  Therefore,  the  propiosed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Port  C.  The  addition  or  correction  of  Unit 
2  instmment  identifiers  is  administrative  in 
nature  and  does  not  reflect  any  modification 
to  plant  equipment.  Therefore,  the  propiosed 
amendment  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Port  D  The  change  in  Unit  2  reactor  high 
water  level  and  RQC  instrumentation 
functional  test  descriptions  reflects  the 
equipment  currently  installed  and  the 
functional  tests  currently  being  pierformed. 
The  changes  in  calibration  frequencies  are 
being  made  to  reflect  Unit  2  specific  setpoint 
calculations.  These  calculations  have  been 
performed  in  accordance  with  the 
methodology  endorsed  by  Regulatory  Guide 
1.105.  There  are  no  modifications  to  plant 
equipment  or  changes  in  instmment 
setpoints  associated  with  these  changes. 
Therefore,  the  propiosed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Pari  E:  The  changes  in  Units  1 ,  2,  and  3 
calibration  frequency  for  the  differential 
pressure  instmmentation.  which  actuates  the 
pressure  suppression  chamt>er-reactor 
building  vacuum  breakers,  is  being  made  to 
reflect  current  setpoint  calculations.  The 
specified  minimum  number  of  instrument 
channels  pier  trip  system,  function,  trip  level 
setting,  actions  required,  remarks,  functional 
test,  and  instrument  check  reflect  current 
operational  requirements  The  setpxiint 
calculations  have  been  p>erformed  in 
accordance  with  the  methodology  endorsed 
by  Regulatory  Guide  1.105.  There  are  no 
modifications  to  plant  equipment  or  changes 
in  instrument  setpwints  associated  with  these 
changes.  Therefore,  the  propMssed  amendment 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

Port  F:  The  proposed  correction  of  the 
capitalization  of  terms  in  order  to  conform 
with  the  current  TS  Definitions  section  is 
administrative  in  nature  and  does  not  reflect 
any  modification  to  plant  equipment.  The 
correction  of  sp>elling  and  capitalization  of 
other  words  on  the  same  p>ages  is  also 
administrative  in  nature  and  does  not  reflect 
any  modification  to  plant  equipment. 
Therefore,  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH. 
Knoxville,  Tennessee  37902. 


NRC  Project  Director:  Frederii;k  J. 
Hebdon. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259.  50-260  and  50-296. 
Browns  Ferry  Nuclear  Plant,  Units  1,  2 
and  3,  Limestone  County,  Alabama 

Date  of  amendment  request:  March 
31,  1994  (TS  339). 

Description  of  amendment  request: 
The  proposed  amendment  consists  of 
five  parts,  which  the  licensee  has 
designated  "A"  through  "E"  in  the 
discussion  of  no  significant  hazards 
considerations,  below.  These  five  parts 
are: 

A.  For  the  Browns  Ferry  Nuclear  Plant 
(BFN)  Units  1  and  3,  improve  operating 
nexibility  by  expanding  the  allowable 
operating  domain.  This  expansion  is 
accomplished  by  revising  the  equations 
for  the  flow-biased  Average  Power 
Range  Monitor  (APRM)  flux  scram  trip 
.setting  and  the  APRM  rod  block  trip 
setting. 

B.  Revises  the  Rod  Block  Monitor 
(RBM)  limiting  conditions  for  operation 
(LCOs)  to  require  two  RBM  channels  to 
be  operable  if  the  plant  is  operating  with 
low  thermal  margins. 

C.  Miscellaneous  editorial  changes  to 
the  BFN  Units  1.  2,  and  3  technical 
specifications  (TS). 

D.  Revises  the  BFN  Units  1,  2,  and  3 
TS  to  delete  the  specific  value  for  the 
rated  loop  recirculation  flow  rate. 

E.  Revises  the  BFN  Units  1,  2,  and  3 
TS  to  relocate  the  specific  equations  for 
the  APRM  rod  block  and  RBM  upscale 
setpoint  equations  from  the  TS  to  the 
Core  Operating  Limits  Report  (COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
j)robabilify  or  consequences  of  an  accident 
previously  evaluated. 

Part  A:  The  proposed  change  will  pienmit 
expansion  of  the  current  allowable  pwwer/ 
flow  op)erating  region  to  allow  operation  in 
the  extended  load  line  limit  (ELLL)  r*»gion. 
Operation  of  BFN  Units  1  and  3  in  the  ELLL 
region  will  not  increase  the  probability  of  any 
accident  pjfeviously  evaluated  since  the 
Average  Power  Range  Monitor  (APRM) 
system  and  flow-biased  scram  setpioint  are 
not  identified  as  initiators  of  any  design  basis 
accidents  or  transients.  Additionally,  no 
credit  is  taken  for  the  APRM  flow  biased 
scram  in  any  accident  or  transient  analyses. 
Therefore,  the  proposed  change  can  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated. 

TVAs  analysis  of  operation  in  the  ELLL 
region  verified  that  the  consequences  of 
previously  evaluated  accidents  are  within  the 


acceptance  criteria  of  the  licensing  twsis. 
Therefore,  the  prop>osed  change  does  not 
involve  an  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

Part  B:  The  proposed  change  does  not 
increase  challenges  or  create  any  new 
challenges  to  safety-related  systems  or 
equipment,  or  other  equipment  whose  failure 
could  cause  an  accident.  The  proposed 
change  does  not  change  the  function  of  the 
rod  block  monitor  (RBM)  subsystem.  The 
RBM  subsystem  will  continue  to  block 
control  rod  withdrawal  to  ensure  that  fuel 
safety  limits  are  protected  The  revised  RBM 
limiting  conditions  for  operation  and 
surveillance  requirements  provide  increased 
assurance  that  the  RBM  will  function  to 
ensure  that  fuel  safety  limits  are  protected. 
Therefore,  the  proposed  change  does  not 
involve  an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  revised  RBM  op)erab!lity  and 
surveillance  requirements  provide  increased 
assurance  that  the  RBM  will  block  control 
rod  withdrawal  to  ensure  that  fuel  safety 
limits  are  protected.  Accordingly,  operation 
of  BFN  Units  1  and  3  with  the  revised  RBM 
upscale  setpwint  does  not  involve  an  increase 
in  the  consequences  of  an  accident 
previously  evaluated. 

Part  C:  The  miscellaneous  editorial 
changes  do  not  affect  any  plant  op)er3tions. 
equipment,  or  any  safety-related  activity. 
These  changes  increase  the  probability  thai 
the  specifications  will  be  correctly 
interpreted  by  adding  clarifying  information 
and/or  correcting  errors.  Therefore,  these 
editorial  changes  do  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Part  D:  The  proposed  change  will  delete 
the  sp>ecific  value  for  the  rated  loop 
recirculation  flow  rate  found  in  the  limitir.g 
safety  system  settings.  This  flow  rate  is  in  5\e 
TS  to  provide  additional  information,  and  is 
not  a  "TS  requirement.  The  proposed  change 
does  not  change  the  limiting  safety  system 
settings  or  alter  the  method  for  calculating 
the  settings.  The  proposed  change  does  not 
affect  or  change  ojieration  of  the  plant,  plant 
equipment,  or  any  safety-related  equipment. 
The  proposed  change  does  not  change  the 
.'VPR.M  rod  block  or  trip  settings,  the  method 
or  frequency  of  calibration  of  the  APRM  flow 
biased  network,  or  any  other  operational 
features  of  the  APRM  system.  The  proposed 
change  will  only  delete  an  incorrect  flow  rate 
from  the  TS.  Therefore,  the  proposed  change 
does  not  in\olve  an  increase  m  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Piirt  E:  The  proposed  chan.be  will  remove 
spe<.ific  equations  for  the  APRM  rod  block 
and  RBM  upscale  trip  setp)oinfs  from  the  TS 
and  relocate  them  to  the  Core  Operating 
Limits  Report  (COLR).  Removing  these 
equations  from  the  TS  does  not  affect  or 
change  the  APRM  and  RBM  subsystems  or 
the  functions  of  these  systems.  The  proposed 
change  does  not  affect  or  change  op>erafion  of 
the  plant,  plant  equipment,  or  any  safety- 
related  equipment.  Accordingly,  the 
propjosed  change  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

Removing  the  sp)ecific  rod  block  equations 
from  the  TS  does  not  change  the 


requirements  to  comply  with  the  limits  of 
these  equations  during  plant  operations, 
since  the  TS  will  reference  the  COLR  as  the 
source  of  the  equations.  The  actions  to  be 
taken  in  the  event  of  noncompliance  vnth  the 
COLR-specified  equations  will  also  remain 
unchanged.  Both  the  APRM  rod  block  and 
RBM  subsystems  will  continue  to  block 
control  rod  withdrawal  to  prevent  reaaor 
power  from  increasing  to  excess  levels  arid  to 
ensure  that  applicable  limits  of  the  plant 
safety  analysis  are  met.  Additionally,  in 
accordance  with  the  requirements  of  TS 
6.9.1.7,  these  equations  will  continue  to  bo 
developed  using  NRC-approved 
methodologies  and  will  continue  to  ensure 
that  applicable  safety  limits  are  protected 
Therefore,  the  propwsed  change  does  not 
involve  an  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  p>ossibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Part  A:  Operation  of  BFN  Unit  1  and  3  m 
the  ELLL  region  does  not  create  any  new 
failure  mode  or  sequence  of  events  thai  can 
lead  to  an  accident  of  a  different  typje  than 
any  previously  evaluated.  Op)eration  in  the 
ELLL  region  does  not  increase  challenges  or 
create  any  new  challenges  to  safety-related 
systems  or  equipment,  or  other  equipment 
whose  failure  could  cause  an  acxident 
Changing  the  equation  for  the  flow-biesed 
APRM  scram  trip  setpwint  does  not  change 
the  function  of  the  APRM  subsystem  The 
.A.PRM  scram  trip  setpioint  will  continue  In 
initiate  a  scram  to  ensure  that  the  fuf  I  safety 
limit  is  not  exceeded.  Therefore,  the 
proposed  change  does  not  create  the 
fKissibility  of  a  new  or  different  kind  of  ~ 
accident  from  any  accident  prevjcuslv 
evaluated. 

Part  B:  The  proposed  change  to  the  RBM 
opwrability  and  surveillance  requirements 
does  not  create  any  new  failure  mc>de  or 
sequence  of  events  that  can  lead  to  an 
accident  of  a  different  t\-pethdn  any 
previously  evaluated  The  propvajed  cheD(;c 
does  not  increase  challenges  or  create  anv 
new  challenges  to  safety-related  systems  or 
equipment,  or  other  equipment  whose  failure 
could  cause  an  accident.  The  propwsed 
change  does  not  change  the  function  of  the 
RBM  subsystem.  The  RBM  subsystem  will 
continue  to  blcx:k  control  rod  withdrawa!  to 
ensure  that  fuel  safety  limits  arc  prc'f-t'.ei'. 
Therefore,  the  propwsed  change  doe<  rn'i 
create  the  piossibility  of  a  new  or  d;ffprt  r: 
kind  of  accident  from  any  accident 
previously  evaluated. 

Part  C:  The  miscellaneous  edilori&j 
changes  do  not  affect  any  plant  of>.  ratior.s. 
equipment,  or  any  safety-related  actjviiy 
These  changes  increase  the  pmbabi):t>  thr.t 
the  specifications  will  be  correctly 
interpreted  by  adding  clarifying  infrrrr-atu»n 
and/or  correcting  errors.  Therefore  these 
editorial  changes  do  not  create  the  jx^sibihty 
of  a  new  or  different  kind  of  accident  frum 
any  accident  previously  evaluated 

Pari  D:  The  propxiseci  change  will  delete 
the  spjecific  value  for  the  rated  loop 
recirculation  flow  rate  found  in  a  factor  uM'd 
to  calculate  limiting  safety  system  settings  tor 
the  APRM  rod  bl{x:k  and  trip  settings  The 
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proposed  change  does  not  change  the 
limiting  safety  system  settings  or  alter  the 
method  tor  calculating  the  settings.  The 
proposed  change  does  not  affect  or  change 
operation  of  the  plant.  The  proposed  change 
does  not  change  the  APRM  rod  block  or  trip 
settings,  the  method  or  frequency  of 
calibration  of  the  APRM  flow  biased  network, 
or  any  other  operational  features  of  the 
APRM  system.  The  proposed  change  will 
only  delete  an  incorrect  flow  rate  that  is 
required  to  be  calculated  and  mamtained 
outside  of  the  TS. 

Since  there  will  be  no  change  in  plant 
operations,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Part  E:  Removal  of  the  APRM  rod  block 
and  RBM  upscale  setfioint  equations  does  not 
change  or  affect  any  safety-related  plant 
equipment  or  its  functions:  or  any 
equipment,  systems,  or  setpoints  designed  to 
prevent  or  mitigate  accidents.  Removing 
these  rod  t>lock  equations  does  not  create  any 
new  challenges  to  safety-related  systems  or 
equipment,  or  other  equipment  whose  failure 
could  cause  an  accident;  and  does  not  change 
the  function  and  manner  of  operation  of  the 
APRM  or  RBM  subsystems.  The  APRM  and 
RBM  sut>systems  will  continue  to  block 
control  rod  withdrawal  to  prevent  reactor 
power  from  increasing  to  excess  levels  and  tu 
ensure  that  fuel  safety  limits. are  protected 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Pan  A.  Operation  of  BFN  Units  1  and  3  in 
the  ELLL  region  does  not  affect  the  ability  of 
the  plant  safety-related  trips  or  equipment  to 
(M^rfoxm  their  intended  functions.  Operation 
in  the  CLLL  region  will  not  cause  any 
signlHcant  increase  in  offsite  radiation  doses 
resulting  from  any  analyzed  event.  Although 
this  change  increases  the  APRM  flow-biased 
scram  equation,  no  credit  is  taken  for  this 
equation  in  the  accident  analyses.  These 
analyses  assume  that  transient  events 
initiated  faom  less  than  rated  conditions  are 
terminated  by  the  Fixed  120%  flux  scram  or 
other  safety-grade  scram  signals.  These 
signals  are  not  affected  by  the  proposed 
change  Additionally,  as  noted  above.  TVA's 
analysis  of  operation  in  the  ELLL  region 
determined  that  the  consequences  of 
previously  evaluated  accidents  remain 
within  the  acceptance  criteria  of  the  licensing 
basis.  Therefore,  this  change  does  not  involve 
a  reduction  in  a  margin  of  safety. 

Part  B:  The  proposed  change  does  not 
change  the  function  of  the  RBM  system.  The 
RBM  system  will  continue  to  block  control 
rod  withdrawal  to  ensure  that  fuel  safety 
limits  are  protected.  The  proposed  changt; 
does  not  affect  plant  operation,  design,  or  any 
safety-related  activity  or  equipment.  The 
proposed  change  does  not  affect  or  cliange 
any  margin  of  safety.  The  proposed  change 
will  actually  increase  the  margin  of  safety  by 
providing  more  cxmservative  operability  and 
surveillance  requirements  for  the  RBM 
subsystem.  Therefore,  the  proposed  change 


does  not  involve  a  reduction  in  a  margin  of 
safety 

Part  C:  The  miscellaneous  editorial 
changes  do  not  affect  plant  operation,  design. 
or  any  safety-related  activity  or  equipment. 
These  changes  increase  the  probability  that 
the  specifications  will  be  correctly 
interpreted  by  adding  clarifying  information 
and/or  correcting  errors.  Therefore,  these 
changes  do  not  involve  a  reduction  in  a 
margin  of  safety 

Part  D:  The  proposed  change  will  delete 
the  specific  value  for  the  rated  loop 
recirculation  flow  rate  found  in  the  limiting 
safety  system  settings  The  proposed  change 
does  not  change  the  limiting  safety  system 
settings  or  alter  the  method  for  calculating 
the  settings.  The  projxwed  change  does  not 
affect  or  change  any  margin  of  safety.  The 
proposed  change  does  not  alter  the  APRM 
rod  block  or  trip  settings,  nor  does  it  change 
the  combinations  of  power  and  flow 
conditions  which  could  produce  the  APRM 
flow  biased  rod  block  and  scram  trips. 
Furthermore,  the  value  for  rated  loop 
recirculation  flow  rate  will  continue  to  be 
contained  in  plant  procedures  which  are 
controlled  by  the  10  CFR  50  59  process. 
Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

Part  E:  The  proposed  change  to  remove  the 
APRM  rod  block  and  RBM  upscale  setpoint 
equations  does  not  change  the  equations  or 
alter  the  method  for  calculating  the 
equations.  The  proposed  change  does  not 
change  or  affect  any  safety-related  plant 
equipment  or  its  functions:  or  any 
equipment,  systems,  or  setptoints  designed  to 
prevent  or  mitigate  accidents  Removing 
these  rod  block  equations  does  not  create  any 
new  ciiallenges  to  safety-related  systems  or 
equipment,  or  other  equipment  whose  failure 
could  cause  an  accident:  and  does  not  change 
the  function  and  manner  of  operation  of  the 
APRM  or  RBM  sutwystems.  The  requirements 
of  TS  6  9.1.7  will  continue  to  ensure  that 
these  equations  are  developed  using  NRC- 
approved  methodology,  and  are  consistent 
with  applicable  limits  of  the  plant  safety 
analysis.  Therefore,  the  proposed  change 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signincant  hazards  consideration. 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street.  Athens.  Alabama  35611. 

Attorney  for  licensee:  General 
Counsel.  Tennessee  Valley  Authority. 
400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville.  Tennessee  37902. 

NBC  Project  Director:  Frederick  J. 
Hebdon. 


TU  Electric  Company.  Docket  Nos.  50- 
445  and  50-446.  Comanche  Peak  Steam 
Electric  Station.  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  August  9. 
1994. 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
technical  specifications  by  eliminating 
the  high  negative  neutron  flux  rate  trip 
function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  deletion  of  the  High  Negative  Neutron 
Flux  Rate  trip  does  not  adversely  affect  the 
probability  of  any  accident  In  fact,  the 
deletion  of  this  reactor  trip  is  expected  to 
reduce  the  proliability  of  inadvertent  reactor 
trifw  during  surveillance  testing 

The  only  previously  evaluated  accidents 
whose  consequences  could  be  potentially 
affected  by  this  change  are  the  dropped  rod 
events  Presently  the  High  Negative  Neutron 
Flux  Rate  trip  function  responds  to  these 
events  by  initiating  a  reactor  trip.  Analyses 
of  these  events,  using  currently  licensed 
analysis  methodologies  have  demonstrated 
that  this  trip  function  is  not  necessary. 
Although  the  scenarios  for  the  various  rod 
drop  events  without  this  trip  function  differ 
from  the  existing  event  scenarios,  the  unit 
will  either  be  safely  shutdown  or  return  to  an 
acceptable  reactor  power  level,  and  as  before, 
DNB  does  not  occur.  Therefore,  the  prof)osed 
changes  would  not  have  a  significant  effect 
on  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  remove  a  feature 
from  the  Reactor  Trip  System  that  is  a 
(>otential  source  of  inadvertent  or 
unnecessary  reactor  trips.  While  the  changes 
delete  an  accident  mitigation  feature,  they  do 
not  add  new  hardware  to  the  units  and  do 
not  change  plant  operations:  consequently, 
no  new  failure  modes  are  introduced. 
Therefore,  the  removal  of  this  trip  function 
cannot  create  the  possibility  of  an  Isicl  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Because  the  changes  only  delete  an 
unnecessary  reactor  trip  and  do  not  actually 
alter  the  plant,  the  prop>osed  changes  do-not 
affect  the  failure  values  for  any  system  or 
component.  Accident  analyses  have  shown 
that  all  relevant,  existing  event  acceptance 
criteria  have  been  satisfied  without  taking 
credit  for  the  deleted  reactor  trip;  therefore, 
the  event  acceptance  criteria  are  not  being 


revised.  Because  neither  the  failure  values 
nor  the  acceptance  criteria  are  affected,  the 
proposed  changes  have  no  affect  on  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497,  Arlington,  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000,  Washington, 
DC.  20036. 

NRC  Project  Director  William  D. 
Beckner. 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  August 
12.  1994. 

Brief  description  of  amendments:  The 
proposed  amendments  would  revise  the 
Administrative  Controls  section  of  the 
technical  specifications  to  reflect 
changes  to  the  licensee's  organization, 
change  the  submittal  due  date  for  the 
Monthly  Operating  Report,  and  delete 
provisions  that  will  be  relocated  to  other 
controlled  documents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  are  administrative 
in  nature  and  reflect  new  organizational 
position  titles,  reassigned  managerial 
resf>onsibilities.  a  change  in  the  required 
submittal  due  date  of  the  Monthly  Operating 
Report,  and  the  relocation  of  selected 
Technical  Specification  Administrative 
Controls  to  licensee  controlled  documents. 
The  propxjsed  organizational  changes  include 
manager  position  title  updates  as  follows: 
"GroHp  Vice  President,  Nuclear  Engineering 
and  Operations"  changed  to  "Group  Vice 
President.  Nuclear  Production";  "Vice 
President,  Nuclear  Operation"  changed  to 
"Vice  President  of  Nuclear  Operations";  and 
"Shift  Sup)€rvi9or"  changed  to  "Shift 
Manager".  Manager  responsibilities  remain 
unchanged  except  the  annual  management 
directive  concerning  the  Shift  Supiervisor's 
control  room  conunand  fuiKtion  which  is 
reassigned  to  the  Group  Vice  President. 


Nuclear  Production.  Additionally, 
responsibilities  of  the  Vice  President, 
Nuclear  Operations  and  Plant  Manager  are 
proposed  for  reassignment  to  either  the  Vice 
President  of  Nuclear  Operations  or  the  Plant 
Manager.  In  all  cases,  responsibilities  will 
continue  to  be  assigned  to  appropriately 
qualified  individuals. 

The  proposed  change  in  the  submittal  due 
date  of  the  Monthly  Operating  Report  is  to 
provide  additional  time  tb  fecilitate  data 
compilation  and  repiort  preparation,  re\-iew 
.  and  approval  for  two  operating  units.  This 
change  does  not  alter  any  data  or  information 
already  reported. 

The  proposed  administrative  control 
relocations  include  details  of  minimum  shift 
operations  crew  staffing,  method  of  onsite 
and  offsite  review  and  audit,  selected 
reportable  event  actions,  review  of  security 
and  emergency  plans  and  associated 
implementing  procedures,  requirements  for 
record  retention,  and  program  elements  for 
radiation  protection,  process  control  and 
radiological  environmental  monitoring. 
These  administrative  controls  are  addressed 
by  other  regulatory  requirements  and  are 
relocated  to  other  licensee  documents  (i.e. . 
Final  Safety  Analysis  Repwrt.  Emergency 
Plan.  Security  Plan,  Offsite  Dose  Calculation 
Manual)  which  have  adequate  change  control 
to  ensure  that  intended  plant  design/safety 
functions  will  be  maintained.  No  design  hrasis 
accidents  are  affected  by  these  proposed 
administrative  changes  as  they  do  not  imj>act 
nor  affect  accident  analysis  assumptions. 
Therefore,  accident  analyses  assumptions  are 
preserved  and  there  is  no  change  in  the 
probability  or  consequences  of  any 
previously  evaluated  accident. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  diferent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  projK)sed  changes  to  update 
organizational  position  titles  and  reassign 
responsibilities  will  not  delete  any 
responsibility/function  already  designated  in 
the  Technical  Sptecifications.  All  given 
management  activities  will  continue  to  be 
performed  by  qualified  individuals.  The 
propx)sed  change  in  the  submittal  due  date  of 
the  Monthly  Of)erating  Refx)rt  does  not  alter 
any  data  or  information  already  repxjrted.  The 
administrative  control  relocations  retain 
adequate  regulatory  basis  to  ensure  that 
intended  plant  design/safety  functions  will 
be  maintained.  These  changes  are 
administrative  in  nature  and  do  not  affflct  the 
design  or  operation  of  any  system,  structure, 
or  comptonent  in  the  plant.  Accordingly,  no 
new  failure  modes  have  tjeen  defined  for  any 
plant  system  or  compxinent  important  to 
safety,  nor  have  any  new  initiating  events 
been  identified  as  a  result  of  the  proposed 
changes.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  p>rop)Osed  changes  involve  the 
Administrative  Controls  Section  of  the 
CPSES  Units  1  and  2  Technical 
Sp>ecifications  and  p>rovide  for  updating 
organizational  position  titles,  reassigning 


managerial  respxmsibilities/functions. 
changing  the  required  submittal  due  date  for 
the  Monthly  Operating  Report,  and  relocating 
administrati\'e  controls  to  other  controlled 
licensee  documents.  These  changes  are 
administrative  in  nature  and  do  not  directly 
affect  any  protective  twundaries  nor  impiact 
the  safety  limits  for  the  protective 
boundaries.  The  relocated  requirements 
retain  adequate  regulatory  basis  for 
continued  proper  administrative  review  and 
plant  configuration  control  to  ensiire  that 
actions  prescribed  in  plant  operating 
procedures  are  maintained  so  as  not  to 
impact  the  plant's  margin  of  safety. 
Therefore,  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  renewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  702  College,  P.O. 
Box  19497.  Arlington.  Texas  76019. 

Attorney  for  licensee:  George  L  Edgar, 
Esq..  Newman  and  Holtzinger.  1615  L 
Street,  N.W..  Suite  1000.  Washington, 
D.C.  20036. 

NRC  Project  Director  WilUam  D. 
Beckner. 

Union  Electric  Company,  Docket  Na 
50-483,  Callaway  Plant^  Unit  1. 
Callaway  County,  Missouri 

Date  of  amendment  request:  August  4, 
1994. 

Description  of  amendment  request: 
This  proposed  amendment  would 
reflect  changes  in  the  boron  dilution 
accident  analysis  to  address  Boron 
Dilution  Mitigation  System  (BDMS) 
time  delays,  the  BDMS  actuation 
setpoint  uncertainty,  and  concerns 
regarding  the  applicability  of  the 
assumed  inverse  count  rate  ratio  (ICRR) 
curve.  The  Technical  Specifications 
include: 

a.  Changing  Bases  pjage  2-8,  note**  of 
Table  3.3-1,  and  note  12  of  Table  4.3- 

1  to  reflect  "flux  mullipUcation"  rather 
than  "flux  doubling;" 

b.  Revising  note  9  of  Table  4.3-1  to 
reflect  the  revised  setpoint: 

c.  Revising  Bases  page  3/4  4-1  to 
reflect  new  analysis  assumptions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluatedL 
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The  detudtioi)  !>«;l|j<>inl  ti>H.red!i«  diid 
administrative  controls  to  isolate  dilution 
sources  if  no  reactor  coolant  loop  is  in 
operation  during  Modes  3-5  reflect  the  new 
analysis  assumptions.  The  initiating  events 
are  presented  in  FSAR  .Section  15  4  6.  The 
proposed  changes  af!ect  only  the  time 
required  for  BDMS  to  mitigate  the  event  and 
di)  not  affect  the  probability  of  any  event 
initiators. 

Overall  protection  system  performance  will 
remain  within  the  bounds  of  the  accident 
analyses  documented  in  FSAR  Chapter  15. 
VV(j\P-10961-P,  and  WC,AP-11883  since  no 
hardware  changes  are  proposed. 

The  BDMS  will  continue  to  function  in  a 
m.inner  consistent  with  the  above  analysis 
assumptions  and  the  plant  design  basis.  As 
su(.h.  thero  will  be  no  degradation  in  the 
performance  of  nor  an  increase  in  the  numljer 
of  challenges  to  ixjuipment  assumed  to 
funt  tion  during  an  accident  situation 

These  Technical  .Specification  revisions  do 
not  involve  any  hardware  changes  nor  do 
they  affect  the  probability  of  any  event 
initiators.  There  will  be  no  change  to  normal 
plant  opcratmg  parameters  or  accident 
mitigation  ca{)abilities.  Therefore,  there  will 
b<;  no  increase  in  the  prot)ability  of  any 
accident  oci.urring  due  to  the  revised 
analysis. 

The  results  of  this  new  analvsis  indirate 
th.1t  there  is  sufTicient  time  for  BOM.S  action 
to  prevent  a  loss  of  plant  shutdown  margin 
Since  plant  shutdown  margin  is  not  lost,  the 
minimum  DNBR  remains  well  above  the 
safety  analysis  limit  values,  no 
overpressurization  occurs  and,  fherefon?. 
there  are  no  fuel  failures.  The  Technical 
.Spe(.i  Heat  ion  limits  on  shutdown  margin  in 
Nlodes  3-5  will  be  met.  The  conclusions  of 
NKC  Generic  Letter  8S-0S  and  N.SAC-ISJ 
remain  valid  0  e  .  that  gradual  Itoron  dilution 
everts  are  self-limiting  due  to  inher««nt 
rea<  tivity  feedback  mechanisms),  (iiven  the 
alnjve,  there  will  be  no  increase  in  the 
consequences  of  any  accident. 

U)  Create  the  possibility  of  a  new  or 
ditlerent  kind  of  accident  from  any 
previously  evaluated. 

As  discussed  alxjve.  there  arc  no  hardware 
i'  ^sof.iated  with  these  Te<,hn;<  a! 

'in  revisions  nor  are  there  any 
1  .  .1   .;i:s  It)  the  method  by  which  any  safety 
T'l  i;>',|  plant  .system  performs  its  safe'y 
t  ,  1  '.cin  The  nonnal  nijiiner  of  plant 
iiii.i.ition  IS  unaffei  fed. 

No  tiew'ac ciiliint  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  intrwiuced  as  a  result  of 
these  r  hanges  Ther»"  will  lie  no  adverse  effec  t 
or  (  hallenge«i  imposed  on  any  safety-rchited 
system  as  a  r»!sult  of  these  «  hanges. 
Therefi)re.  the  possibility  of  a  new  or 
diff'Tent  type  of  ai  culeni  is  not  created 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  results  of  the  new  analysis  show  that 
there  is  sufficient  lime  for  BDMS  action  to 
prevent  a  loss  of  plant  shutdown  margin. 
Since  plant  shutdown  margin  is  not  lost,  the 
minimum  DNBR  remains  well  above  the 
safety  analysis  limit  values  The  Technical 
Sjie*  ificafion  limits  nn  shutdown  margin  in 
Mo<les  3-5  will  be  met.  There  will  be  no 
effect  on  the  manner  in  which  safety  limits 


or  limiting  safety  systeiT< 
determined  nor  will  thei>  ■ .  >  t  on 

those  plant  systems  necessary  to  assure  the 
accomplishment  of  protection  functions. 
There  will  be  no  impact  on  DNBR  limits,  Fq. 
F-delta-H.  LOCA  PCT,  peak  local  power 
density,  or  any  other  margin  of  safety. 

Based  upon  the  preceding  information,  it 
has  been  determined  that  the  proposed 
changes  to  the  Technical  Specifications  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  involve  a 
significant  reduction  in  a  margin  of  safety. 
Therefore,  it  is  concluded  that  the  proposed 
changes  meet  the  requirements  of 
10C:FK50  92(c)  and  does  not  involve  a 
Significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendinent  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Callaway  County  Public: 
Library,  710  Court  Street,  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  N.W., 
Washington.  DC  20037. 

NHC  Project  Director  John  N 
Hannon. 

Union  FJectric  Company.  Docket  No. 
50-^83,  Callaway  Plant.  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  August  4, 
1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
replace  Technical  Specification  (TS)  3/ 
4.fi.2  2,  Spray  Additive  System,  with  a 
new  TS  3/4.6.2.2  entitled  Reiirtulation 
Fluid  pH  control  (RFPC)  System.  The 
associated  TS  Surveillance 
Requirements  and  the  Bases  would  be 
revised.  In  addition,  the  Bases  for  the 
Refueling  Water  Storage  Tank  (RWST) 
System  will  be  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CP'R  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
( onsideration.  which  is  presented 
below: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Overall  protection  system  perfomiance  will 
remain  within  the  bounds  of  the  accident 
analyses  documented  in  FSAR  Chapter  15. 
\V(L^P-10961-P.  and  WCAP-11883 

The  accidents  evaluated  in  the  FSAR  that 
•;ould  be  affected  by  this  proposed  i  hangc  are 


those  involving  the  pressurization  of  the 
containment  and  associated  flooding  of  the 
containment  and  recirculation  of  this  fluid 
within  the  ECCS  or  the  Containment  Spray 
System  (i.e.,  large  break  LOCA,  main  steam 
line  break  inside  containment,  and  feedwater 
line  break  inside  containment).  The  TSP-C 
will  dissolve  in  the  containment  sump  fluid 
resulting  from  these  accidents  raising  the  pH 
of  the  fluid,  which  would  initially  be  greater 
than  or  equal  to  4.0  but  less  than  7  0  during 
the  injection  phase  of  containment  spray 
operation.  The  equilibrium  spray  pH  during 
the  recirculation  phase  resulting  from  this 
change  will  be  greater  than  or  equal  to  7  1 
The  pH  range  for  the  spray  will  be  bounded 
by  the  range  of  4.0  to  1 1 .0  in  the  current 
FSAR  Section  3.11(B)  for  the  postulated 
spray  solution  environment.  Since  the 
resulting  pH  level  will  be  closer  to  neutral 
using  the  TSP-C  instead  of  NaOH,  post- 
LOCA  corrosion  of  containment  components 
will  not  be  increased.  The  results  of  the 
current,  post-LOCA  hydrogen  generation 
calculation  will  remain  bounding  There  will 
not  be  an  adverse  radiation  dose  effect  on  any 
safety-related  equipment.  Thus,  the  potential 
for  failures  of  the  ECCS  or  safety  related 
equipment  following  a  LOCA  will  not  be 
increased  as  a  result  of  the  proposed  change. 
The  radiological  consequences  of  changing 
from  NaOH  to  T.SP-C  were  reanalyzed  using 
the  current  NRC  methodology  presented  in 
Revision  2  of  the  Standard  Review  Plan 
(NlIREG-0800)  Section  6.5.2.  This  reanalysis 
indicates  that  the  propiosed  change  wouici 
result  in  reduced  control  rcxim  doses  Offsite 
doses  would  remain  less  than  those  currently 
reported  in  FSAR  Table  15.6-a  The  off.site 
and  control  room  doses  will  (X)ntinue  to  meet 
the  requirements  of  10  CFR  100, 10  CFR  50 
Appendix  A  GDC  19.  SRP  15.6.5.II,  and  SRP 
6.4.11  The  dose  reanalysis,  combined  with 
knowledge  gained  from  recent  studies  on  the 
behavior  of  iodine  in  the  post-lXKlA 
environment,  demonstrates  that  the  deletion 
of  the  Spray  Additive  System  and 
replacement  with  a  sump  pH  control  system 
using  TSP-C  will  not  increase  the  reported 
radiological  consequences  of  a  postulated 
LOCA.  The  proposed  new  pH  control  system 
will  provide  satisfactory  retention  of  lod.'ne 
in  the  sump  water,  as  well  as  provide 
adequate  pH  control  to  minimize  the 
potential  of  chloride-induced  stress  cfiriu'icn 
cracking  of  austenif  ic  stainless  steel 
components. 

The  (Containment  Spray  System  will 
continue  to  function  in  a  manner  con? isieni 
with  the  plant  design  basis.  There  will  be  no 
degradation  m  the  performance  of  nor  an 
increase  in  the  number  of  challenges  to 
equipment  assumed  to  function  during  an 
accident  situation. 

These  Technical  Specification  revisions  do 
not  affect  the  probability  of  any  event 
initiators.  There  will  be  no  change  to  nomial 
plant  operating  parameters,  ESF  actuation 
setpoints,  or  accident  mitigation  capabilities. 
Therefore,  these  changes  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 


The  new  Recircnilation  Fluid  pH  Control 
System  is  a  passive  system,  i.e.,  no  operator 
or  automatic  action  is  required  to  actuate  the 
system  There  are  no  active  components 
being  added  whose  failure  could  prevent  the 
new  system  from  funcrtioning.  The  only  new 
components  being  added  are  the  TSP-C 
storage  baskets.  Seismic  requirements  have 
been  included  in  the  design  to  ensure  the 
structural  integrity  of  the  baskets  will  be 
maintained  during  a  seismic  event. 

No  new  accident  scenarios,  transient 
precnirsors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
these  changes.  There  will  bt'  no  adverse  effect 
or  challenges  imposed  on  any  safety -related 
system  as  a  result  of  these  changes.  The  use 
of  dr>'  sodium  phosphates  is  allowed  for 
adjustment  of  the  post-LOCA  sump  solution 
pH  as  discussed  in  SRP  6.1.1.  Trisodium 
phosphate  has  a  dissolution  rate  of  0.7  Ibm/ 
ft^-min  in  water  at  160°F  (given  in  \VC.\P- 
12477,  based  on  trisodiura  phosphate  in  the 
form  of  a  solid  blcx;k  with  no  agitation  of  the 
solution).  The  quantity  of  trisodium 
phosphate  chosen  will  provide  a  minimum 
equilibrium  sump  pH  of  7.1  following 
dLssolution  and  mixing.  No  new  equipment 
fjerformance  burdens  are  imposed"  however, 
there  is  the  potential  for  an  unlikely,  but 
possible,  event  in  which  an  initially 
concentrated  solution  of  TSP-C  occupies  the 
stagnant  volume  of  an  inoperable  sump.  This 
situation  would  not  last  for  long  since,  as  the 
recirculated  sump  fluid  is  cooled  in  the  RHR 
heat  exchangers,  sufficient  buoyancy-driven 
circulation  within  containment  will  result  to 
displace  the  stagnant  solution  and  eventually 
yield  a  uniform,  equilibrium  solution. 
Therefore,  the  possibility  of  a  new  or 
different  type  of  accicient  is  not  created. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  radiological  analysis  performed  for 
this  proposed  change,  as  discussed  above, 
shows  that  there  would  be  no  impact  on  the 
doses  repcjTted  in  FSAR  Table  15.6-8. 

There  will  be  no  change  to  the  DNT3R 
Correlation  Limit,  the  design  DKBR  limits,  or 
the  safety  analysis  DNBR  limits  discussed  in 
Bases  Section  2.1.1. 

There  will  be  no  effect  on  the  manner  in 
which  safety  limits  or  limiting  safety  system 
settings  are  determioed  nor  will  there  be  any 
effect  on  those  plant  systems  necessary  to 
assure  the  accomplishment  of  protection 
functions.  There  will  be  no  impact  on  DNBR 
limits,  Fq,  F-delta-H.  LOCA  PCT.  peak  local 
power  density,  or  any  other  margin  of  safety. 

Based  upon  the  preceding  information,  it 
has  been  determii>ed  that  the  proposed 
changes  to  the  Technical  Specifications  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  involve  a 
significant  reduction  in  a  margin  of  safety. 
Therefore,  it  is  concluded  that  the  proposed 
changes  meet  the  requirements  of  10  CFR 
50.92(c)  and  do  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Clallaway  County  Public 
Library,  710  Court  Street,  Fulton, 
Missouri  65251. 

Attorney  for  licensee:  Gerald  ChamofT, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge.  2300  N  Street,  N.W., 
Washington,  DC  20037. 

NRC  Project  Director.  John  N. 
Hannon. 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397,  Nuclear 
Project  No.  2,  Benton  County. 
Washington 

Date  of  amendment  request:  January 
6,  1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to  (1) 
modify'  a  table  notation  which  would 
allow  reactor  protection  channels  to  be 
placed  in  an  incjperable  status  for  a 
defined  period  of  time  to  allow  condu{:t 
of  surveillance  testing  without  requiring 
entry  into  the  associated  limiting 
condition  for  operation  (LCO)  action 
requirements,  and  (2)  delete  the  channel 
check  requirements  for  the  "Reacts 
Steam  Dome — High"  TS  surveillance. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signific:ant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

Regarding  the  proposed  modifications 
to  the  Instrumentation  Section  table 
notations: 

1.  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

The  profvosed  revised  notations  to  the 
TS  Instrumentation  Section  tables 
clarify  the  current  intent  of  the  table 
notations  by  allcnving  the  conduct  of 
surveillance  testing  without  declaring 
the  affected  channels  inoperable  for  a 
limited  period  of  time.  In  addition,  the 
proposed  changes  make  the  wording  of 
the  table  notations  consistent  with  the 
Improved  Technical  Specifications 
(ITS).  The  proposed  changes  do  not 
affect  the  time  that  the  current  notations 
allow  a  channel  to  be  placed  in  an 
inoperable  status,  and  thus  do  not  affect 
the  probability  of  an  accident  previously 
evaluated.  In  addition,  the  proposed 
changes  do  not  affect  the  current 
requirement  that  redundant 


instrumentation  be  operable  to 
accomplish  the  required  function  for  the 
channel  placed  in  an  inoperable  status. 
Thus,  the  proposed  changes  do  not 
affect  the  consequences  of  an  accident 
previously  evaluated. 

2,  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  do  not  ailect 
the  operation  or  availability  of 
equipment  from  the  current  TS,  and 
therefore  do  not  create  the  jxwsibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  affected  by  the 
proposed  changes  is  the  time  that 
instrumentation  required  for  pi.-'nt 
protection  is  unavailable  to  perform  its 
required  function(s).  The  proposed 
changes  do  not  affect  the  time  that  ilie 
instrumentation  is  allowed  to  be  in  an 
inoperable  status  during  surveillance 
testing,  and  thus  does  not  affect  the 
availability  of  required  instrumentation. 
In  addition,  the  proposed  changes  do 
not  affect  the  current  requirement  that 
redundant  instrumentation  remains 
operable,  ensuring  the  required  safety 
function  remains  operable  during 
surveillance  testing.  Thus,  the  mai^in  of 
safety  is  not  afTecteid  by  the  proposed 
changes. 

Regarding  the  proposed  removal  of 
the  charmel  check  requirement  for  the 
"Reactor  Vessel  Steam  Dome  Pressure — 
High"  instrumentation: 

1.  Does  the  proposed  change  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  removal  of  this  channel 
check  requirement  would  not  affect  the 
availability  of  the  trip  function 
associated  with  the  "Reactor  Vessel 
Steam  Dome  Pressure — High" 
instrument,  since  the  status  of  the 
channels  is  monitored  by  existing 
annuncnators.  This  ensures  the 
instruments  remain  capable  of 
performing  their  intended  function. 

2.  Does  the  amendment  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not 
involve  a  physical  mcxlification  to  the 
facility  or  its  equipment,  nor  does  it 
result  in  a  change  in  the  reliability  of 
the  equipment.  The  proposed  change 
does  not,  therefore,  create  the  possibility 
of  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 
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3.  Does  the  amendment  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  associated  with 
not  performing  channel  checks  on  the 
"Rea(;tor  Ves.sel  Steam  Dome  Pressure — 
High"  instrument  is  defmed  hy  the 
plant  response  to  accidents  that  depend 
on  this  instrument,  which  in  turn  is 
dependent  on  the  likehhood  of 
availability  of  the  trip  function 
associated  with  this  instrument.  The 
proposed  change  does  not  affect  the 
availability  of  this  instrument,  since  the 
operators  have  continuous  indication  of 
the  instrument's  availability.  Thus,  the 
amendment  does  not  affect  the  margin 
of  safety- 
Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  5().92(c) 
are  satisfied.  Therefore,  the  NRC  .staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
locntion:  Richland  Public  Library.  955 
Northgate  Street,  Richland.  Washington 
99352. 

Attorney  for  licensee:  M.  H.  Philips. 
Jr.,  Esq.,  Winston  &  Sirawn,  1400  L 
Street,  NW  .  Washington,  DC  2000.5- 
3.502. 

NBC  Project  Director:  Theodore  R. 
Quay. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  amendment  request  April  11, 
1094. 

Description  of  amendment  requt-st: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Pknt  (KNPP) 
Technical  Specification  ITS)  3.  if, 
"Minimum  Conditions  for  Criticalify." 
in  preparation  for  the  licensee's 
extension  of  the  fuel  cycle  from  12  to  18 
months.  The  proposed  amendment 
would  revise  TS  3.1.f  to  specify  that  the 
moderator  temperature  coefficient 
(MTC)  shall  be  no  gr>:ater  than  5  0  pcm/ 
"F  when  at  or  below  60%  rated  thermal 
power  and  shall  be  zero  or  negative 
when  above  60%  rated  thermal  power. 
The  proposed  amendment  also 
incorporates  required  actions  to  be 
implemented  if  the  MTC  specification  is 
not  met. 

Basis  for  proposed  no  significant 
hazards  consideration  determination 
As  required  by  10  CFR  50  91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Si^tficant  Haxards  Detenaination  for 
Proposed  Chaii|;ra  to  TS  3.1  f 

This  change  is  txiing  propos«»d  in 
accordance  with  the  provisions  of  10  CFR 


50.92  to  show  that  no  significant  hazards 
exist.  The  proposed  change  will  not 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Mo«lerator  temperature  coefficient  (MTC)  is 
a  physical  characteristic  of  the  reactor  core 
which  affects  the  reactor's  response  to 
transients.  The  MTC  is  not  an  accident 
initiator,  therefore  changing  the  allo\*cd 
MTC  to  5.0  pcm/*F  at  or  below  60%  power, 
dnes  not  increase  the  protjability  of  an 
accident  previously  evaluated. 

To  vcriry  that  an  increased  NfTC  would  not 
increase  the  consequences  of  a  previously 
evaluated  accident,  Wisconsin  Public  Service 
Corporation  (WPSC)  reanalyzed  the  bounding 
MTC-related  events  found  in  Kewaunee's 
l'p<lated  Safety  Analysis  Report  (I'SAR) 
Those  events  are: 

1.  Uncontrolled  Rod  Withdrawal  at 
Intermediate  Power  (USAR  Section  14  1  2) 

2.  Rod  Ejection  at  Hot  Zero  Power, 
Beginning  of  Cycle  (ILSAR  Section  14.2  6) 

3.  I>oss  of  External  Electrical  Load, 
Beginning  of  Cycle  (l)S.^R  Sec  -..m  14  1  9) 

4.  Uncontmlled  Boron  Dilution  [VSAR 
.Set.tion  14  1.4) 

5.  Loss  of  Reactor  Coolant  Flow.  Lacked 
Rotor  (L'SAR  Section  14.1.8) 

6.  L41SS  of  Reactor  Coolant  Flow,  Both 
Pumps  Trip  (USAR  Section  14  1.8) 

Events  numbered  1,  3,  4,  5.  and  6  atx>ve 
were  reanalyzed  to  verify  that  the  departure 
from  nuclear  Ixjiling  ratio  (DNBR)  would  not 
fall  below  the  acceptance  criterion  of  1  300 
In  all  five  cases,  an  assumed  MTC  value  of 
5.0  pcm/'F  at  or  below  60%  power  increased 
the  calculated  DNBR  value  from  the  current 
USAR  analyses.  Therefore  the  existing 
analyses  associated  with  DNBR  remain 
l)ounding. 

Event  number  2  above  was  reanalyzed  to 
ensure  Kewaunee's  peak  clad  temperature 
(PCT)  would  not  exceed  the  required 
acceptance  criterion  of  2700°F  When  this 
accident  was  reanalyzed  using  the  positive 
MTC  value  of  5  0  pcm/^F,  the  calculated  PCT 
cxcei^dcd  2700''F.  Therefore  it  was  necessary 
to  decrease  the  allowable  hot  channel  factor 
(FQ)  fnim  9  0  to  8.2.  This  change  in 
allowable  FQ  reduces  a  Ixiunding  value  for 
future  Kewaunee  core  designs  and  docs  not 
have  an  adverse  effect  on  plant  safely  limits 
or  settings  This  FQ  limit  n^duction  for  the 
accident  of  Rod  Ejection  at  Hot  Zem  Power. 
B<;ginning  of  Cycle,  will  be  incorporated  into 
the  WPSC  Reload  Safety  McthcKlology  and 
Kt'waiinee's  USAR  The  results  of  the 
analysis  using  a  FQ  of  8  2  and  a  MTC  value 
of  5  0  pcm/°F  indicate  a  lower  PCT  than  the 
previously  bounding  case. 

In  addition,  WPSC  reviewed  the  effects  of 
this  change  on  Kewaunee's  anticipated 
transient  without  scram  (ATWS)  analysis 
This  review  demonstrated  that  the  ATWS 
analysis  was  found  to  include  assumptions 
(xiunding  Kewaunee's  proposed  MTC  limits. 

The  reanalyses  of  the  six  most  limiting 
MTC-related  transients  and  review  of  the 
ATWS  event  demonstrate  that  this  proposed 
change  does  not  involve  an  increase  in  the 
potrntial  consequences  of  any  accidents 
previously  evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 


The  MTC  is  a  physical  characteristic  of  the 
reactor  core  and  is  not  an  accident  initiator. 
A  changed  MTC  changes  the  reactor's 
response  to  the  postulated  transients  m 
chapter  14  of  Kewaunee's  USAR.  Therefore 
an  MTC  of  5.0  pcm/'F  at  or  below  60%  rated 
thermal  power  does  not  create  the  possibility 
of  a  new  or  different  type  of  accident  from 
any  accident  previously  evaluated. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  six  most  limiting  MTC-related 
transients  in  chapter  14  of  the  KNPP  I'SAR 
were  reanalyzed.  Five  of  the  six  were 
reanalyzed  to  verify  the  DNBR  would  not  go 
below  the  DNBR  acceptance  criterion  of 
1.300.  The  results  of  these  five  DNBR-related 
analyses  demonstrate  that  the  reanalvzed 
DNBR  value  is  greater  than  the  DNBK  from 
the  currently  bounding  safety  analyses.  The 
sixth  transicint  was  reanalyzed  to  verify  the 
PCT  limit  of  2700"'F  would  not  be  excef  ded. 
Rcanalysis  of  this  sixth  accident.  Rod 
Ejection  at  Hot  Zero  Power  and  Beginning  of 
Cycle,  indicated  a  need  to  lower  the 
allowable  hot  channel  factor  (FQ).  Reanalysis 
incorporating  this  more  restrictive  FQ  value 
resulted  in  a  calculated  PCT  value  of  2504^, 
which  is  less  than  the  previous  PCT  value  of 
2585^.  The  new  FQ  limit  will  be 
incorporated  info  the  next  USAR  revision, 
which  will  be  submitted  in  accordance  with 
10  CFR  50.71. 

In  addition,  WPSC  reviewed  the  effects  of 
this  change  on  Kewaunee's  anticipated 
transient  without  scram  (ATWS)  analysis. 
This  review  demonstrated  that  the  ATYVS 
analysis  was  found  to  include  assumptions 
kwunding  Kewaunee's  proposed  MTC  limits 

The  reanalyses  of  the  six  most  bounding 
transients  and  review  of  the  ATWS  event 
demonstrate  that  restricting  the  MTC  value  to 
5.0  pcni/°F  at  or  below  60%  power  does  not 
reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  ba.sed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  .50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specificatioii  (TS)  3.4. 


"Steam  and  Fov.er  Conversion  System," 
by  modifying  and  clarifying  the 
operability  requirements  for  the  main 
steam  safety  valves  (MSSVs),  auxiliary 
feedwater  system  (AFW),  and  the 
condensate  storage  tank  system.  The 
proposed  amendment  would  eliminate 
inconsistencies  within  Technical 
Specification  Section  3.4  and  would 
provide  the  basis  for  operation  of  the 
AFW  system  below  15%  reactor  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Significant  Hazards  Determination  for 
Proposed  Changes  to  Technical  Specification 
(TS)  3. 4. a  "Main  Steam  Safety  VaJves" 

The  profjosed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Currently.  TS  3.4.a.l.A.2  requires  five 
MSSVs  to  be  operable  prior  to  heating  thfe 
reactor  >  350°F.  The  proposed  change 
requires  a  minimum  of  two  MSSVs  p>er  steam 
generator  to  be  operable  prior  to  heating  the 
reactor  coolant  system  >  350  °F,  and  five 
MSSVs  per  steam  generator  to  be  operable 
prior  to  reactor  criticalify.  If  these  conditions 
cannot  be  met  within  48  hours,  within  1  hour 
action  shall  be  initiated  to  achieve  hot 
standby  within  6  hours,  achieve  hot 
shutdown  within  the  following  6  hours,  and 
achieve  and  maintain  the  reactor  coolant 
system  temperature  <  350°F  within  an 
additional  12  hours. 

The  MSSVs  are  relied  upon  to  function  in 
each  of  the  following  USAR  analyzed 
accidents:  Reactor  Coolant  Pump  Locked 
Rotor.  Ixiss  of  External  Electrical  Ixiad,  Loss 
of  Normal  Feedwater,  Uncontrolled  Rod 
Cluster  Control  Assembly  Withcirawal  at 
Power,  Uncontrolled  Rod  Cluster  Control 
Assembly  Withdrawal  From  a  Sut)crifical 
Condition,  Steam  Generator  Tube  Rupture, 
and  Anticipated  Transients  without  Scram. 

The  initial  conditions  in  the  analysis  of  a 
Loss  of  External  Electrical  Load  Accident. 
Loss  of  Normal  Feedwater  Accident, 
Uncontrolled  Rod  Withdrawal  at  Power 
Accident,  Uncontrolled  Rod  Cluster  Control 
Assembly  Withdrawal  from  a  Srbcritical 
Condition  Accident  and  an  Anticipated 
Transients  without  Scram  Accident  assume 
critical  conditions.  Because  this  proposed  TS 
requires  all  MSSVs  to  be  operable  prior  to 
reactor  criticalify.  there  will  be  no  adverse 
effect  on  the  health  and  safety  of  the  public. 

Two  operable  MSSVs  are  capable  of 
relieving  the  ma.ximum  steam  generated 
during  a  Reactor  Coolant  Pump  LcKked  Rotor 
Accident  or  a  Steam  Generator  Tube  Rupture 
from  a  subcjitical  condition.  The  maximum 
required  steam  relief  rate  resulting  from  a 
Steam  Generator  Tube  Rupture  is  270,000 
Ibm/hr,  well  below  the  relief  capacity  of 
1.532.076  Ibm/hr  of  two  MSSVs  on  a  single 


steam  generator.  Also,  this  condition  results 
in  no  increase  in  the  radiological  dose  to  the 
public.  Two  MSSVs  on  one  steam  generator 
are  capable  of  relieving  the  steam  generated 
corresponding  to  approximately  20%  reactor 
power.  This  relief  capacity  is  well  above  the 
maximum  steam  generation  rate  resulting 
from  a  Reactor  Coolant  Pump  Locked  Rotor 
Accident  from  a  subcritical  condition. 

In  all  cases,  the  relieving  capacity  of  the 
MSSVs  exceeds  the  maximum  steam 
generation  rate,  and  reactor  ca-iticality  is  not 
permitted  unless  all  MSSVs  are  operable. 
Therefore,  there  is  no  adverse  effect  on  the 
health  and  safety  of  the  public  and  no 
significant  increase  (in  the  probability  orl 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  setpoints,  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  USAR  safety  analysis  assumes  five 
MSSVs  per  steam  generator  are  operable. 
However,  as  shown  above,  this  change  results 
in  no  steam  generator  overpressure  event  or 
increase  in  the  radiological  dose.  Therefore, 
this  change  will  not  involve  a  reduction  in 
the  margin  of  safety. 

Significant  Hazards  Determination  for 
Proposed  Changes  to  Technical  Specification 
(TS)  3.4.b  "Auxiliary  Feedwater  System" 

The  proposed  changes  were  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Current  TS  3.4.a.l.A.l  and  TS  3.4.b 
governing  auxiliary  feedwater  flow  to  the 
steam  generators  are  being  combined  and 
titled.  "Auxiliary  Feedwater  System."  This 
change  is  consistent  with  the  format  of 
"Westinghouse  Standard  Technical 
Specifications,"  NUREG-1431.  In  addition  to 
the  formatting  changes,  a  number  of  technical 
changes  are  being  proposed.  These  are: 
— The  correction  of  an  inconsistency  between 
current  TS  3.4.a.l.A.l  and  current  TS 
3.4.6.2.A. 
— ^The  addition  of  a  seven  (7)  day  Limiting 
Condition  for  Operation  (LCO)  for  one 
steam  supply  to  the  turbine  driven 
auxiliary  feedwater  pump. 
— An  addition  to  allow  the  AFW  control 
switches  Icxated  in  the  control  room  to  be 
placed  in  the  "pull  out"  position  and 
valves  ARV-2A  and  AFW-2B  to  be  in  a 
throttled  position  when  below  15%  reactor 
power  without  declaring  the  corresponding 
AFW  train  inoperable. 

An  inconsistency  currently  exists  between 
current  TS  3.4.a.l.A.l  and  current  TS 
3.4.b.2.A.  TS  3.4.a.l.A.l  requires  the  system 
piping  and  valves  directly  associated  with 
providing  auxiliary  feedwater  flow  to  the 
steam  generators  to  be  operable,  with  a 
corresponding  48  hour  limiting  condition  for 


operation  (LCO)  action  statement  if  this 
requirement  is  not  met.  TS  3.4.b.2.A  allows 
one  auxiliary  feedwater  pump  to  be 
inoperable  for  72  hours.  This  arrangement 
can  cause  a  conflict  regarding  which  TS  is 
applicable  depending  on  which  component 
in  the  auxiliary  feedwater  fiowpath  to  the 
steam  generators  is  inoperable.  By  moving  all 
TS  action  statements  to  TS  3. 4. b,  the 
inconsistency  between  TS  3.4.a.l.A.l  and  TS 
3.4.b.2.A  will  be  eliminated.  The  requirement 
to  maintain  the  operability  of  the  system 
piping  and  valves  directly  asscKiated  with 
providing  auxiliary  feedwater  flow  to  the 
steam  generators  remains,  but  is  being 
modified  to  prevent  removing  both  AFW 
supply  headers  from  service  for  48  hours. 

Proposed  TS  3.4.b.2.A  is  being  added  to 
allow  one  steam  supply  to  the  turbin«  driven 
auxiliary  feedwater  pump  to  be  inoperable 
for  seven  days.  This  addition  is  consistent 
with  "Westinghouse  Standard  Technical 
Specifications,"  NUREG-1431.  The  seven 
day  completion  time  is  reasonable  based  on 
the  redundant  steam  supplies  to  the  pump, 
the  availability  of  the  redundant  motor- 
driven  AFW  pumps,  and  the  low  prooability 
of  an  event  occurring  that  requires  the 
inoperable  steam  supply  to  the  turbine 
driven  AFW  pump.  For  these  reasons,  this 
change  will  have  no  adverse  affect  on  the 
health  and  safety  of  the  public. 

Proposed  TS  3.4.b.5  permits  the  AFW 
Pimip  control  switches  located  in  the  control 
room  to  be  placed  in  the  "pull  out"  position 
and  valves  AFVV-2A  and  AF\V-2B  to  be  in 
a  throttled  position  when  below  15%  reactor 
power  without  declaring  the  corresponding 
AFW  train  inoperable.  This  change  is 
proposed  to  resolve  concerns  regarding  the 
cycling  of  the  AFW  pumps  and  the  throttling 
of  valves  AFW-2A  and  ARV-2B  during 
plant  startups  and  shutdowns.  Analysis 
shows  that  control  room  o{>erators  have  a 
minimum  often  minutes  to  initiate  auxiliary 
feedwater  flow  after  a  design  basis  accident 
with  no  steam  generator  dryout  or  core 
damage. 

All  accidents  which  rely  on  AFW  flow  for 
mitigation  were  reanalyzed  to  support  this 
change.  These  analyses  were  completed 
assuming  an  initial  power  of  100%.  However, 
a  15%  reactor  power  restriction  has  been 
implemented  on  placing  the  AFW  pump 
control  switches  located  in  the  control  room 
in  the  "pull  out"  position  and  throttling 
valves  AFW-2A  and  AFW-2B.  This 
restriction  in  effect  limits  use  of  TS  3.4.b.5 
to  plant  start-ups.  shutdowns  and  other  low 
power  operating  conditions. 

This  change  alters  the  assumptions  of  the 
safety  analysis  for  the  Small-Break  Loss  of 
Coolant  Accident,  the  Steam  Generator  Tul)e 
Rupture  and  the  Loss  of  Normal  Feedwater 
due  to  their  depiendence  on  the  AFW  system 
to  start  and  supply  AFW  for  heat  removal.  To 
support  this  change,  the  Westinghouse 
Electric  Corporation  performed  an  analysis  of 
the  Small-Break  Loss-of-Coolant  Accident 
using  the  NOTRUMP  code  assuming  ten 
minutes  for  operator  action  to  initiate 
auxiliary  feedwater.  This  analysis  resulted  in 
a  Peak  Cladding  Temperature  (PCT)  of 
1053°F  from  an  initial  power  level  of  100%. 
All  other  acceptance  criteria  of  10  CFR  50.46 
were  (also]  met.  This  large  margin  to  the 
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'  T  limit  supports  ten  iiiinutes  fur 
'  K.tion  to  initidto  auxiliary 

t 

rmoro.  WPSC  has  analyzed  the  Loss 
of  Nomul  Feedwater  and  the  Steam 
Generator  Tube  Rupture  Accident  assuming 
delays  in  the  initiation  of  auxili.iry 
feedwater.  The  Loss  of  Normal  Feedwater 
Accident  with  a  ten  minute  delay  in  the 
initiation  of  Auxiliary  Feedwater  does  not 
result  in  any  adverse  condition  in  the  com. 
It  does  not  result  in  water  relief  from  the 
pressurizer  safety  valves,  nor  does  it  result  in 
uncovering  the  tube  sheets  of  the  steam 
generators.  Also,  at  all  times  the  Departuro 
firom  Nucleate  Boiling  Ratio  (DNBR) 
remained  greater  than  1.30.  The  Steam 
Onerator  Tube  Rupture  Accident  with  no 
auxiliary  feedwater  flow  was  also  analyzed. 
The  results  of  this  analysis  indicate  that 
neither  steam  generator  empties  of  liquid  and 
at  least  20'F  of  reactor  coolant  svstem 
subccx)ling  is  maintained  throughout  the 
transient.  Also,  there  is  no  increase  in  the 
radiok^f^'cal  dose  to  the  public. 

Ten  minutes  is  an  acceptable  time  for 
operator  action  because  four  independent 
alarms  in  the  control  room  would  initiate 
operator  action  to  place  the  AFW  pump 
control  switches  to  the  "auto"  position  and 
initiate  AFW  flow  to  the  steam  generators 
when  necessary.  These  include  two  steam 
generator  lo  level  alarms  (one  per  steam 
generator),  and  two  steam  generator  lo-lo 
level  alarms  (one  per  steam  generator). 
I'rovisions  also  exist  to  add  additional  low 
level  alarms  on  the  plant  process  computer. 
In  addition  to  these  alarms,  control  room 
operators  have  twelve  other  indications  of 
insufTicienl.  or  no.  AFW  flow  to  the  steam 
generators.  These  indications  include  three 
auxiliary  feedwater  pump  low  discharge 
pressure  alarms  (one  per  AFW  pump),  two 
auxiliary  feedwater  flow  meters  (one  per 
steam  generator),  two  AFW  pump  motor  amp 
meters  (one  per  motor-driven  AFW  pump), 
two  "ESF  in  Pullout"  alarms  (one  per 
Engineered  Safety  Features  train)  and  three 
pump  running  lights  (one  por  AFW  pump). 
The  ten  minutes  for  operator  action  was 
di.scussed  in  a  telephone  conversation 
between  WPSC  and  Mr.  R.  Uufer  (NRR).  Ten 
minutes  for  operator  action  is  further 
supported  by  Branch  Technical  Position 
EISCB  18.  Scenarios  have  been  completed  on 
the  K.NPP  simulator  to  support  fen  minutes 
for  operator  initiation  of  AFW  flow  In  all 
cases,  operators  manually  initiated  AFW  flow 
within  the  allowed  ten  minutes. 

For  these  reasons,  this  change  will  have  no 
adverse  affioct  on  the  health  and  safety  of  the 
public  or  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated  in  the  LLSAR. 

(2)  Create  the  f)ossibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  alter  the 
plant  configuration,  operating  setpoints,  or 
overall  plant  performance.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident. 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

This  changB  alters  the  assumfXions  of  the 
safetv  analysis  for  the  Small-Break  Loss  of 


CxHjiant  Accident,  the  Steam  G«?nerdtor  Tube 
Rupture  and  the  Loss  of  Normal  Feedwater 
due  to  their  dependence  on  the  AFW  system 
to  start  and  supply  AFW  flow  for  heat 
removal.  To  support  this  change  the 
W'estinghousc  Electric  Corporation  has 
performed  an  analysis  of  the  Small-Break 
Loss-of-Coolant  Accident  using  the 
NOTRUMP  code  assuming  ten  minutes  for 
operator  action  to  initiate  auxiliary 
feedwater  This  analysis  resulted  in  a  Peak 
Cladding  Temperature  (PCT)  of  1053°F  from 
an  initial  power  level  of  100%.  All  other 
acceptance  criteria  of  10  CFR  50.46  were 
lalsol  met.  This  large  margin  to  the  2200°F 
PCT  limit  supports  ten  minutes  for  op>erator 
action  to  initiate  auxiliary  feedwater. 

Furthermore,  WPSC  has  analyzed  the  Loss 
of  Normal  Feedwater  and  the  Steam 
Generator  Tube  Rupture  Accident  assuming 
delays  in  the  initiation  of  auxiliary 
feedwater.  The  Loss  of  Normal  Feedwater 
Accident  with  a  ten  minute  delay  in  the 
Initiation  of  Auxiliary  Feedwater  does  not 
result  in  any  adverse  condition  in  the  core. 
It  does  not  result  in  water  relief  from  the 
pressurizer  safetv  valves,  nor  does  it  result  in 
uncovering  the  tube  sheets  of  the  steam 
generators.  Also,  at  all  times  the  Departure 
frT>m*Nucleate  Boiling  Ratio  (DNBR) 
remained  greater  than  1.30.  The  Steam 
Generator  Tube  Rupture  Accident  with  no 
Auxiliary  Feedwater  flow  was  also  analyzed 
The  results  of  this  analysis  indicate  that 
neither  steam  generator  empties  of  liquid  and 
at  least  20°F  of  reactor  coolant  system 
subcooling  is  maintained  throughout  the 
transient.  Also,  there  is  no  increase  in  the 
radiological  dose  to  the  public. 

For  these  reasons,  these  changes  will  not 
adversely  effect  the  health  and  safety  of  the 
public  or  involve  a  significant  reduction  in 
the  margin  of  safety 

Significant  Hazards  Determination  for 
Proposed  Administrative  (Jianges  to  Secbon 
TS  3.4  "Steam  and  Power  Conversion 
System" 

The  proposed  change  was  reviewed  in 
accordance  with  the  provisions  of  10  CFR 
50.92  to  show  no  significant  hazards  exist. 
The  proposed  changes  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  or 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bora  any  accident 
previously  evaluated,  or 

(3)  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  are  administrative 
in  nature  and  do  not  alter  the  intent  or 
interpretation  of  the  TS.  Therefore,  no 
significant  hazards  exist. 

Additionally,  the  prop>osed  change  is 
similar  to  example  C.2.e(i)  in  51  FR  7751. 
Example  C.2.e.(i)  states  that  changes  which 
are  purely  administrative  in  nature:  i.e.,  to 
achieve  consistency  throughout  the 
Technical  Specifications,  correct  an  error,  or 
a  change  in  nomenclature,  are  not  likely  to 
involve  a  significant  hazard. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  oflO  CFR  50.92(c)  are 


satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Wisconsin 
Library  Learning  Center,  2420  Nicolet 
Drive.  Green  Bay,  Wisconsin  54301. 

Attorney  for  licensee:  Bradley  D. 
)ackson,  Esq.,  Foley  and  Lardner,  P.  O. 
Box  1497,  Madison,  Wisconsin  53701- 
1497. 

NHC  Project  Director:  John  N. 
Hannon. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  To  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  noti(« 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2.  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendment: 
August  18,  1994. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  add  the  analytical  method 
supplement  entitled  "Calculative 
Methods  for  the  CE  Large  Break  LOCA 
Evaluation  Model  for  the  Analysis  of  CE 
and  W  Designed  NSSS."  CENPD-132, 
Supplement  3-P-A,  dated  June  1985,  to 
the  list  of  analytical  methods  in  TS 
Section  6.9.1,10  used  to  determine  the 
PV^GS  core  operating  limits. 
Additionally,  further  administrative 
changes  are  proposed  to  the  list  of 
analytical  methods. 

Date  of  individual  notice  in  Federal 
Register.  September  6,  1994  (59  FR 
46069). 

Expiration  date  nf  individual  notice: 
Octobers,  1994. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004. 


Pacific  Gas  and  Electric  Companv, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendment: 
August  29. 1994. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  Nos.  1 
and  2  to  specify  an  alternate  method  of 
determing  water  and  sediment  content 
for  new  diesel  fuel  oil  as  specified  in  TS 
3/4.8.1,1,  "A.C.  Sources  -  Operating." 

Date  of  individual  notice  in  Federal 
Register:  September  8, 1994  (59  FR 
46453). 

Expiration  date  of  individual  notice: 
October  7,  1994. 

Local  Public  Document  Room 
location:  California  Polytechnical  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Notice  of  Issuance  of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rul&s  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 


amendment.  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commissi  on  s  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555,  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Companv,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2.  and  3. 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
January  4,  1994. 

Brief  description  of  amendments:  The 
amendments  would  implement 
recommended  changes  from  Generic 
Letter  (GL)  93-05,  "Line-Item  Technical 
Specification  Improvements  to  Reduce 
Surveillance  Requirements  for  Testing 
During  Power  Operation."  Specifically, 
the  amendments  implement  changes  to 
Technical  Specifications  corresponding 
to  the  following  GL  93-05  line  numbers: 
4.1.2,  5.8,  5.14,  6.1,  7.5,  8.1,  9.1,  and  12. 
Proposed  changes  to  line  number  14 
were  reviewed  and  deemed  unnecessary 
because  the  changes  are  already  in  the 
Technical  Specifications. 

Date  of  issuance:  September  2,  1994. 

Effective  date:  September  2, 1994. 

Amendment  Nos.:  79,  66,  and  51. 

Facilitv  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  22.  1994  (59  FR  37513). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  2,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  rhoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004, 

Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528,  STN  50-529 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Unit  Nos.  1,  2  and 
3,  Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
October  27,  1993. 

Brief  description  of  amendments:  The 
amendments  would  revise  TS  6.9,1.8  to 
change  the  frequency  for  submitting  the 
Radioactive  Effluent  Release  Report 
from  semiannual  to  annual,  as  allowed 
by  the  revised  Title  10,  Code  of  Federal 
Regulation,  section  50.36a  requirements. 
In  addition,  the  references  to  this  report 
would  be  changed  from  semiannual  to 


annual  to  ensure  consistency 
throughout  the  TS. 

Date  of  issuance:  September  12. 1994 

Effective  date:  September  12.  1994. 

Amendment  No.:  80,  67,  52 

Facilitv  Operating  License  Nos.  NPF- 
41.  NPfsSl.  and  NPF-74:  Amendment 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  January-  19. 1994  (59  FR  2361). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  12, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004. 

Baltimore  Gas  and  Electric  Company. 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant.  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
June  8,  1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  Nos.  1  and  2, 
Technical  Specification  4.8.1.1.1,b  to 
extend  the  alternate  69  kV  ofTsite  power 
circuit  surveillance  frequency  to 
accommodate  the  24-month  fuel  cycles 
currently  in  use  at  Calvert  Cliffs.  As 
requested  in  Generic  Letter  91-04, 
"Changes  In  Technical  Specification 
Surveillance  Inter\'als  To  Accommodate 
a  24-month  Fuel  Cycle,"  the  licensee 
provided  an  evaluation  in  support  of  the 
change  which  concludes  the  effect  on 
safety  is  small  and  does  not  invalidate 
any  assumption  in  the  plant  licensing 
basis. 

Date  of  issuance:  September  6,  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  195  and  172. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPPt-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  20.  1994  (59  FR  37063), 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safetv  Evaluation  dated  September  6, 
1994.' 

No  significant  hazards  consideration 
comments  received:  No, 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2.  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
June  8, 1994. 
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Brief  description  of  amendments:  The 
amendments  revise  the  Calvert  Cliffs 
Nuclear  Power  Plant,  Units  1  and  2. 
Teiinical  Spe«  ification  4.6.2.2.b  to 
extend  the  Containment  Air  Cooling 
System  surveillance  frequency  to 
accommodate  the  24-month  fuel  cycle 
currently  in  use  at  Calvert  Cliffs. 

Dote  of  issuance:  September  6.  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  196  and  173. 

Facility  Operating  License  Nos.  DPR- 
53  and  DPB-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  |uly  20.  1994  (59  VK  37063). 
The  Commissions  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  6, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick.  Maryland  20678. 

Carolina  Power  &  Light  Company. 
Docket  No.  SO-261.  H.  B.  Robinson 
Steam  Electric  Plant.  I 'nit  No.  2. 
Darlington  C^ounty,  South  (^rolina 

Date  of  application  for  amendment: 
Oiober  14.  1993. 

Brief  descnption  of  amendment:  The 
amendment  revises  TS  4.2.2  to  remove 
the  schedule  for  withdrawal  of  reactor 
vessel  material  survedlance  specimens. 

Date  of  issuance:  September  6.  1994. 

Effective  date:  September  6.  1994 

Amendment  No.  J  50. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revist^  the  Technical 
Spe<:ifi  cations. 

Date  of  initial  notice  in  Federal 
Register  November  10.  1993  (58  FR 
5y745).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  6,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  R(Mm 
lo<  ation  Hartsville  Memorial  Library, 
147  W«*st  Cxjllege  Avenue,  Harl.'.ville. 
South  Carolina  29550. 

Carolina  Power  &  Light  (Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  l^nil  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
Marrh  .3.  1993.  as  supplemented  on 
October  22.  1993.  and  August  12,  1994. 

Brief  descnption  of  amendment.  The 
amendment  will  (1)  add  ANF-88- 
133(P)(A).  "Qualification  of  Advanced 
Nu<:lear  Fuels"  PWR  Design 
Methodology  for  Rod  Bumups  of  62 


Gwd/MTU.  "  to  the  approved 
methodologies  list  of  Section  6.9.3. 3. b. 
(2)  clarify  the  wording  in  Sections 
3.10.2.1  and  3.10.2.2.2  by  describing 
more  precisely  how  measurement 
uncertainty  and  engineering  factors  are 
considered.  (3)  correct  the  licensee  s 
typographical  error  in  Section  3.10.2.2. 
and  (4)  correct  a  reference  to  Section 
6.9.3. 3. b  on  page  3.10-16a  of  theTS 
basis. 

Date  of  issuance:  September  16.  1994. 

Effective  date:  September  16,  1994. 

Amendment  No.  151. 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Techni«:al 
.Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  14.  1993  (58  FR  19472). 
The  letter  dated  October  22,  1993.  and 
August  12.  1994,  provided  clarifying 
information  that  did  not  affect  the 
published  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  16. 
1994" 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550. 

Commonwealth  Edison  Company, 
Docket  Nos.  5&-295  and  50-304,' Zion 
Nuclear  Power  Station,  LInits  1  and  2, 
Lake  County,  Illinois 

Date  of  application  for  amendments: 
lanuary  19,  1994. 

Brief  description  of  amendments:  The 
amendments  increase  the  minimum 
reactor  coolant  system  temperature 
required  for  rriticality  from  500  degrees 
Fahrenheit  to  530  degrees  Fahrenheit 
and  delete  other  requirements  and  bases 
discussions  that  no  longer  apply  to  the 
facility. 

Date  of  issuance:  September  8,  1994. 

Effective  date:  September  8, 1994. 

Amendment  Nos.:  156  and  144. 

Facility  Operating  License  Nos.  DPR- 
39  and  DPR-iS  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  20,  1994  (59  FR  37065). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Septembers,  1994. 

No  significant  hazards  consideration 
r.omments  received;  No. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library.  128 
N.  County  Street.  Waukegan.  Illinois 
60085. 


Commonwealth  Edison  Company, 
Docket  Nos.  50-295  and  50-304.  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Dote  ofappliration  for  amendments: 
The  original  submittal  was  incorrectly 
dated  March  31,  1993.  The  Federal 
Register  notice  reflected  the  correct  date 
of  March  31, 1994.  The  licensee's 
submittal  dated  April  15,  1994. 
superseded  the  first  submittal  in  its 
entirety.  The  submittal  was  further 
supplemented  on  July  26, 1994. 

Brief  descnption  of  amendments:  The 
amendments  change  the  Engineered 
Safeguards  Features  Actuation  System 
(ESFAS)  Technical  Specifications  (TS) 
sections  to  provide  allowed  outage 
times  for  Automatic  Actuation  Channel 
surveillance  testing  and  restoration  time 
for  an  inoperable  ESFAS  Automatic 
Actuation  Channel. 

Date  of  issuance:  September  8,  1994. 

Effective  date:  September  8. 1994. 

Amendment  Nos.:  157  and  145. 

Facilitv  Operating  License  Nos.  DPR- 
39  and  bPR-48.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12.  1994  (59  FR  24748) 
The  April  15  and  July  26.  1994, 
submittals  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  8. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street.  Waukegan.  Illinois 
60085. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
July  13,  1994. 

Brief  descnption  of  amendments:  The 
amendments  revise  Technical 
Specification  4.6.2  by  changing  rhe 
testing  interval  for  the  air  or  smoke  flow 
test  through  each  containment  spray 
header  from  5  to  10  years,  and  remove 
an  obsolete  footnote. 

Date  of  issuance:  September  6, 1994. 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  147  and  129. 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Te<:hnic:al  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3,  1994  (59  VR  39583) 


The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  6, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
July  13, 1994. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  4.6.2  by  changing  the 
testing  interval  for  the  air  or  smoke  flow 
test  through  each  containment  spray 
header  from  5  to  10  years. 

Date  of  issuance:  September  6,  1994. 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  123  and  117. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3,  1994  (59  FR  39583) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  6,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Docujpent  Room 
location:  AtVins  Library,  University  of 
North  Carolina.  Charlotte  (UNCC 
Station).  North  Carolina  28223. 

Duquesne  Light  Company,  et  al.,  Docket 
Nos.  50-334  and  50412,  Beaver  Valley 
Power  Station,  Unit  Nos.  1  and  2, 
Shippingport,  Pennsylvania 

Date  of  application  for  amendments: 
June  9,  1994. 

Brief  description  of  amendments: 
These  amendments  revise  the  Appendix 
A  TSs  relating  to  new  fuel  oil  for 
emergency  diesel  generators.  The 
amendments  replace  the  qualitative 
examination  of  new  fuel  oil  for  water/ 
sediment  and  particulate  contamination 
with  a  quantitative  examination  for 
these  properties. 

Date  of  issuance:  September  8.  1994. 

Effective  date:  As  of  date  of  issuance 
to  be  implemented  within  60  days  of 
issuance. 

Amendment  Nos.:  182  and  63. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6,  1994  (59  FR  34662)  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  8, 1994. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Librar}-, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Houston  Lighting  &  Power  Company. 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  City  of  Austin,  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  April  14, 
1994. 

Brief  description  of  amendments:  The 
amendments  revise  "Technical 
Specification  5.3.1,  "Fuel  Assemblies," 
to  permit  fuel  assembly  reconstitution  to 
restore  the  usefulness  of  fuel  assemblies 
containing  damaged  or  leaking  fuel 
rods. 

Date  of  issuance:  September  2, 1994. 

Effective  date:  September  2, 1994. 

Amendment  Nos.:  Unit  1 — 
Amendment  No.  65;  Unit  2 — 
Amendment  No.  54. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8, 1994  (59  FR  29628) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  2,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Wharton  County  Junior 
College,  J.  M.  Hodges  Learning  Center. 
911  Boling  Highway,  Wharton.  Texas 
77488. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No. 
50-461,  Clinton  Power  Station,  Unit  No. 
1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
April  18, 1994. 

Brief  description  of  amendment: 
License  Amendment  No.  81,  issued  on 
July  15,  1993,  changed  the  numbering  of 
Surveillance  Requirement  4.1.3.2, 
"Control  Rod  Maximum  Scram  Insertion 
Times,"  but  failed  to  renumber  multiple 
references  made  to  this  surveillance. 
This  amendment  renumbers  those 
references  previously  overlooked. 

Date  of  issuance:  September  2,  1994. 

Effective  date:  Date  of  issuance. 

Amendment  No.:  92. 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12,  1994  (59  FR  24749) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  2, 1994. 


No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc..  Docket  No. 
50-461.  Clinton  Power  Station,  Unit  No. 

1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
August  5, 1994. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Clinton  Power 
Station  Technical  Specification  Table 
4.8.1.1.2-1,  "Diesel  Generator  Test 
Schedule,"  to  exclude  three  valid 
failures  of  the  Division  1  diesel 
generator  from  contributing  towards  an 
accelerated  test  schedule. 

Date  of  issuance:  September  2, 1994. 

Effective  date:  September  2, 1994. 

Amendment  No.:  93. 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (59  FR  42080  dated 
August  16, 1994).  The  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  profxjsed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  published  August 
16,  1994,  also  provided  for  an 
opportunity  to  request  a  hearing  by 
September  15, 1994,  but  indicated  that 
if  the  Commission  makes  a  final  no 
significant  hazards  consideration 
determination  any  such  hearing  would 
take  place  after  issuance  of  the 
amendment. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  2, 
1994. 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 

2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
November  11,  1992.  as  supplemented 
December  17, 1993,  and  March  29,  1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  increase  the  main 
steam  safety  valve  setpoint  tolerance  for 
both  units  to  plus  or  minus  3  percent 
and  revise  the  emergency  core  cooling 
system  section  for  Unit  2  to  reflect  a 
thermal  power  limitation  resulting  from 
the  small  break  loss-of-coolant  accident 
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analysis  when  a  safety  injection  cross- 
tie  is  closed. 

Date  of  issuance:  September  9.  1994. 

Effective  date:  September  9.  1994. 

Amendment  Nos.:  182  and  167. 

Facility  Operating  License  Nos.  DPB- 
58  and  DPR-74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  3.  1993  (58  FR  12262). 
The  December  17.  1993,  letter  corrected 
errors  in  the  Small  Break  Loss  of 
Coolant  Accident  analysis,  ahd  the 
March  29. 1994,  letter  modified  the 
requested  amendment  to  include  the 
requirement  to  reset  the  MSSV  setpoints 
to  plus  1  percent  whenever  they  are 
found  outside  that  range.  These  letters 
were  responding  to  NRC  staff  concerns, 
and  provided  clarifying  information 
which  did  not  change  the  staffs  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  9. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  4908,S. 

Niagara  Mohawk  Power  C'orporalion, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station  L!nil  No.  l,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
January  6,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technic:al 
Specification  (TS)  Tables  3.2.7,  3.6  2a, 
4.6,2a.  3.6.2b.  and  4.6.2b  to  delete  the 
automatic  reactor  scram  and  mam  steam 
line  isolation  functions  of  the  Main 
Steam  Line  Radiation  Monitor. 
Conforming  changes  are  also  being 
made  to  the  Bases  for  these  TSs  and  to 
the  Bases  forTS  2.1.2.  The  changes  are 
consistent  with  the  NRC's  Improved 
Standard  Technical  Spe<:ifications 
(NUREG-1433)  and  with  NRC-approved 
Boiling  Water  Reactor  Owners  Croup 
Licensing  Topical  Report  NEDO- 
31400A.  dated  July  9,  1987  (safety 
evaluation  d.ited  May  15.  1991). 

Date  of  issuance:  September  9.  1^)04 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  iVo..  149. 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Febniary  16,  1994  (59  FR 
7692).  The  Commi.ssion's  related 
evaluation  of  the  amendment  is 


contained  in  a  Safety  Evaluation  dated 
September  9, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company,  el 
al..  Docket  No.  50-^23,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
May  27,  1994. 

Brief  description  of  amendment.  The 
amendment  temporarily  allows  the 
Operations  Manager  to  not  have  a  senior 
reactor  operator  license  for  Millstone  3, 
providing  other  conditions  are  met. 

Date  of  issuance:  September  1,  1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  94. 

Facility  Operating  License  No  NPF- 
49.  Amendment  revised  the  Te<.hnical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  6,  1994  (59  FR  34667). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  4. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Three  Community-Technical  College. 
Thames  Valley  Campus,  574  New 
London  Turnpike.  Norwich. 
Conne<;ticut  06360. 

Northern  States  Power  Company, 
Do<:kel  No.  50-263,  Monticello  Nuclear 
Generating  Plant.  Wright  County. 
Minnesota 

Date  of  application  for  amendment: 
August  10,  1993. 

Brief  description  of  amendment  The 
amendment  involves  several  changes  to 
the  radiological  effluents  portion  of  the 
Technical  Specifications.  One  of  the 
changes  provides  clarification  of 
sampling  and  analysis  requirements 
prior  to  venting  or  purging  of  the 
containment.  A  second  portion  of  the 
(  hange  updates  liquid  effluent  sampling 
and  analysis  requirements  to  reflect 
improvements  in  sample  technology. 
The  remaining  changes  are  editorial  in 
nature. 

Date  of  issuance:  September  7.  1994 

Effective  date:  September  7.  1994. 

Amendment  No.:  90. 

Facility  Operating  License  No  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  October  27,  1993  (58  FR 

57855). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  7, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department. 
300  Nicollet  Mall,  Minneapolis. 
Minnesota  55401. 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
March  28,  1994. 

Brief  description  of  amendment:  The 
proposed  amendment  would  change  the 
reactor  vessel  level  setpoint  for 
initiation  of  secondary  containment 
isolation  and  standby  gas  treatment 
system  from  the  "low"  setpoint  to  the 
"low-low"  setpoint. 

Date  of  issuance:  September  9,  1994. 

Effective  date:  September  9, 1994. 

Amendment  No.:  91. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  12,  1994  (59  FR  24750). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  9, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Northern  States  Power  Company, 
Docket  No.  50-263.  Monticello  Nuclear 
(Generating  Plant.  Wright  County, 
Minnesota 

Dates  of  application  for  amendment: 
January  3,  1994  andAugust  29,  1994. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
requirements  of  Technical  Specification 
(TS)  4. 6. El. a,  which  currently  spei.ifies 
that  a  minimum  of  seven  safety/relief 
valves  shall  be  bench  checked  or 
replaced  with  a  bench  checked  valve 
each  refueling  outage.  The  proposed 
amendment  would  change  this 
specification  to  require  tbe  valves  to  be 
tested  in  accordance  with  the  Section  XI 
inservice  testing  requirements  of  the 
ASME  Boiler  and  Pressure  Vessel  Cx>de. 
The  proposed  change  is  consistent  with 
the  Improved  Standard  Technical 
Specifications,  NUREG-1433. 


Date  of  issuance:  September  15, 1994. 

Effective  date:  September  15,  1994. 

Amendment  No.:  92. 

Facility  Operating  License  No.  DPR- 
22.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  March  2, 1994  (59  FR  10011). 

The  August  29, 1994,  letter  submitted 
by  the  licensee  provided  historical  test 
data  related  to  the  components  involved 
in  the  TS  amendment  and  did  not  affect 
the  staffs  initial  no  significant  hazards 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
September  15, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  NicoHet  Mall,  Minneapolis, 
Minnesota  55401. 

Northern  States  Power  Company, 
Docket  No.  50-282  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
No.  1,  Goodhue  County.  Minnesota 

Date  of  application  for  amendments: 
January  29, 1993,  as  revised  June  15, 
1994. 

Brief  description  of  amendments:  The 
amendments  reflect  changes  to  core  exit 
thermocouple  action  statements. 

Date  of  issuance:  September  7,  1994. 

Effective  date:  September  7, 1994. 

Amendment  Nos.:  112  and  105. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3. 1994  (59  FR  39594). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  September  7, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
May  7,  1993  (Reference  LAR  93-01). 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
Technical  Specifications  (TS)  for  the 
Diablo  Canyon  Power  Plant  Unit  Nos.  1 
and  2  to  modify  TS  3/4.3.3.5,  "Remote 
Shutdown  Instrumentation,"  to  add 
remote  shutdowm  control  functions,  to 
increase  the  Allowed  Outage  Time 


(AOT)  for  an  inoperable  remote 
shutdown  Function  (instrumentation 
and  control)  from  7  days  to  30  days,  to 
add  an  Action  Statement  that  clarifies 
that  separate  entry  is  permitted  for  each 
function  listed  in  Table  3.3-9,  and  to 
revise  the  associated  TS  Bases. 

Date  of  issuance:  September  2,  1994. 

Effective  date:  September  2,  1994. 

Amendment  Nos.:  94  and  93. 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  21, 1993  (58  FR  39057). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  2, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Location:  Csiifomia  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Philadelphia  Electric  Company.  Docket 
No.  50-352,  Limerick  Generating 
Station,  Units  1  and  2,  Montgomery' 
County,  Pennsylvania 

Date  of  application  for  amendments: 
April  27,  1994. 

Brief  description  of  amendments: 
These  amendments  delete  TS 
Surveillance  Requirement  4.4.1.1.1. 
which  requires  that  the  reactor 
recirculation  pump  discharge  valve  be 
demonstrated  operable  by  performing  a 
full-stroke  test  of  the  valve  prior  to 
reactor  thermal  power  exceeding  25 
percent  of  rated  reactor  thermal  power. 

Date  of  issuance:  September  7, 1994. 

Effective  date:  September  7, 1994. 

Amendment  Nos.  76  and  37. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  8,  1994  (59  FR  29628). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  7, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library',  500 
High  Street,  PottstowTi,  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2. 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
June  30, 1994. 

Brief  description  of  amendments:  The 
amendments  relocate  selected 


recirculation  and  control  rod  block 
instrumentation  setpoints  from 
Technical  Specifications  (TS)  Table 
3.3.6-2,  and  Section  3/4.4.1  to  the  Core 
Operating  Limits  Report  (COLR), 
thereby  revising  TS  Section  6.9.1.9  to 
document  relocation  of  these  items  into 
the  COLR. 

Date  of  issuance:  September  8,  1994. 

Effective  date:  September  8, 1994. 

Amendment  Nos.  77  and  38. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications 

Date  of  initial  notice  in  Federal 
Register:  September  2, 1994  (59  FR 
39595).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  8, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstowrn,  Pennsylvania 
19464. 

Philadelphia  Electric  Company.  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station.  Units  1  and  2. 
Montgomery  County.  Pennsylvania 

Date  of  application  for  amendments: 
March  28, 1994. 

Brief  description  of  amendments: 
These  amendments  increase  the 
surveillance  interval  for  the  functional 
test  of  the  Reactor  Protection  System 
electrical  power  monitoring  channels 
from  every  6  months  to  each  time  the 
plant  is  in  cold  shutdown  for  a  period 
of  24  hours,  unless  the  test  was 
performed  in  the  previous  six  months. 

Dote  of  issuance:  September  8, 1994. 

Effective  date:  September  8,  1994 

Amendment  Nos.  78  and  39. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25.  1994  (59  FR  27062). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  8, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Librai^',  500 
High  Street.  Pottstown.  Pennsylvania 
19464. 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
May  13, 1994,  as  supplemented  by  letter 
dated  July  20, 1994. 

Brief  description  of  amendments: 
These  amendments  revise  TS 
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Surveillance  Requirement  4.8.1.1.2e.8, 
which  requires  diesel  generator  be 
r«tested  within  5  minutes  after 
completing  a  24-hour  endurance  run,  to 
incorporate  requirements  containeed  in 
NUREG-1433. 

Doreo//ssiifl;ice.  September  12,  1994. 

Effective  date:  September  12,  1994. 

Amendment  Nos.  79  and  4U. 

Facility  Operating  License  Nos.  NPF- 
39  ANDNPFSS.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  22.  1994  (59  PR  322.34). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  12,  1994. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library.  500 
High  Street,  Pottstown,  Pennsylvania 
19464 

Philadelphia  Electric  Company.  Public 
Ser\'ice  Electric  and  Gas  Company 
Demana  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company. 
Docket  Nos.  50-277  and  50-278.  Peach 
Bottom  Atomic  Power  Station,  Unit  Nos. 
2  and  3.  York  County.  Pennsylvania. 

Date  of  application  for  amendments: 
May  10,  1994.  and  supplemented  by 
letters  dated  August  19. 1994  and 
September  13, 1994,  these  supplements 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
detennination. 

Brief  description  of  amendments: 
These  amendments  revise  the  minimum 
low  pressure  cooling  availability 
requirements  in  accordance  with  the 
staffs  recommendations  in  NUREG- 
1433.  "Standard  Technical 
Specifications  General  Electric  Plants. 
BVVRy4." 

Doreo/jssuance.  September  16.  1994. 

Effective  date:  September  16,  1994. 

Amendments  Nos.:  195  and  199. 

Facility  Operating  License  Nos.  DPR- 
44  and  DPB-56:  Amendments  revised 
the  Technical  Specifications. 

Ditc  of  initial  notice  in  Federal 
Register  July  20,  1994  (59  FR 
37079).T>ie  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
September  16.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg.  Pennsylvania  17105. 


Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
June  17,  1994  and  supplement  dated 
July  13.  1994. 

Brief  description  of  amendments:  The 
amendments  changed  the  requirements 
to  perform  the  Channel  Functional  Test 
of  the  Power  Operated  Relief  Valve 
(PORV)  position  indication  from 
quarterly  to  every  18  months  and  to 
exempt  the  PORV  Block  Valve  position 
indication  from  performance  of  the 
Channel  Functional  Test  if  the  PORV 
Block  Valve  is  shut  as  required  to  isolate 
a  PORV  that  cannot  be  manually  cycled. 

Date  of  issuance:  September  8,  1994. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days  of  the  date  of  issuance. 

Amendment  Nos.  155  and  136. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  3.  1994  (59  FR  39596). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  8.  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem,  New  Jersey 
08079. 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
April  12.  1994  as  supplemented  by 
letter  dated  July  15,  1994. 

Brief  description  of  amendments:  The 
amendments  eliminate  the  required  loss 
of  offsite  power  plus  an  engineered 
safety  feature  actuation  signal  test 
following  the  24-hour  endurance  test, 
revise  the  5-minute  emergency  diesel 
generator  (EDG)  hot  restart  test  by 
separating  it  from  the  24-hour 
endurance  test  and  add  a  new 
surveillance  requirement  of  a  simple  hot 
restart  test  following  a  2-hour  loaded 
run  of  the  EDG. 

Dote  of  issuance:  September  8.  1994. 

Effective  date:  Unit  1.  effective  as  of 
its  date  of  issuance  and  shall  be 
implemented  within  90  days  of  the  date 
of  issuance  and;  Unit  2,  effective  as  of 
its  date  of  issuance  and  shall  be 
implemented  before  restart  from  the 
eighth  refueling  outage  currently 
scheduled  to  begin  on  October  15,  1994. 

Amendment  Nos.  156  and  137. 


Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Spe<;ifir.ations. 

Date  of  initial  notice  in  Federal 
Register  May  25,  1994  (59  FR  27066). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  September  8, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Public  S€r\ice  Electric  &  Gas  Company. 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
May  25,  1994. 

Brief  description  of  amendments: 
These  amendments  would  modify  the 
table  associated  with  3/4  3.3.1, 
Radiation  Monitoring  Instrum.entation; 
3/4  3.3.3.8,  Radioactive  Liquid  Effluent 
Monitoring  Instnimentation;  and  3/4 
3.3.9.  Radioactive  Gaseous  Effluent 
Monitoring  Instrumentation  by 
relot:aling  the  specific  radiation  monitor 
numbers  from  the  table  to  a  cross 
reference  in  the  Bases. 

Date  of  issuance:  September  8.  1994. 

Effective  date:  September  8. 1994. 

Amendment  Nos.  157  and  138. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  6,  1994  (59  FR  34668). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  8. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

South  Carolina  Electric  &  Gas 
Company.  South  Carolina  Public 
Service  Authority,  Docket  No.  50-395. 
Virgil  C.  Summer  Nuclear  Station,  Unit 
No.  1,  Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
February  25,  1994. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specifications  to  permit  the  submittal  of 
the  Radioactive  Effluent  Release  Report 
on  an  annual  rather  than  a  semiannual 
basis;  allow  changes  to  the  Offsite  Dose 
Calculation  Manual  to  be  submitted  in 
the  Radioactive  Effluent  Release  Report 
rather  than  in  the  monthly  operating 
report;  remove  the  title  of  Executive 
Vice  President  Operations  from  the  TS; 


remove  the  list  of  audit  frequencies  from 
the  TS  and  place  them  under  Quality 
Systems  management;  change  the  title  of 
Associate  Manager,  Health  Physics  to 
Radiation  Protection  Manager;  remove 
references  to  specific  letters;  remove  TS 
6.4  on  training;  and  correct  various 
typographical  errors  and  include  items 
omitted  in  previous  amendments. 

Date  of  issuance:  September  6, 1994. 

Effective  date:  September  6,  1994. 

Amendment  No.:  117. 

Facility  Operating  License  No.  NPF- 
12.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  12,  1994  (59  FR  24752). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  6, 
1994. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro.  South  Carolina  29180. 

Southern  Nuclear  Operating  Company, 
Inc..  Docket  Nos.  50-348  and  50-364. 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
February  16,  1994,  as  revised  August  4. 
1994. 

Brief  Description  of  amendments:  The 
amendments  change  the  fuel  description 
in  the  TS  to  allow  fuel  reconstitution,  to 
permit  the  use  of  ZIRLOtm  clad  fuel, 
and  to  remove  unnecessary  detailed 
descriptions  of  fuel  and  control  rod 
assemblies. 

Date  of  issuance:  September  8, 1994. 

Effective  date:  September  8,  1994. 

Amendment  Nos.:  110  and  101. 

Facility  Operating  License  Nos.  NPF- 

2  and  NPF-S.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  16,  1994  (59  FR  12366). 

The  August  4,  1994,  submittal 
reformatted  Section  5.6.1  and  restored 
and  relocated  to  Section  5.6.1  the 
maximum  enrichment  limits  deleted  in 
the  February  16, 1994  amendment 
request,  but  did  not  change  the  no 
significant  hazards  consideration  as 
published  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  8. 
1994. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369.  Dothan,  Alabama 
36302. 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee. 

Date  of  application  for  amendments: 
September  28, 1993  (TS  93-10). 

Brief  description  of  amendments:  The 
amendments  clarify  the  operability 
requirements  for  the  fire  suppression 
system  flow  path  and  incorporate 
additional  guidance  into  an  action 
statement  requirement  for  spray  and/or 
sprinkler  systems  inside  containment. 

Date  of  issuance:  September  13, 1994. 

Effective  date:  September  13,  1994. 

Amendment  Nos.:  186  and  178. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  November  10,  1993  (58  FR 
59757).  The  Commission's  related 
evaluation  ot  the  amendments  are 
contained  in  a  Safety  Evaluation  dated 
September  13, 1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga. 
Tennessee  37402. 

Union  Electric  Companv.  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
January  27, 1993,  clarified  on  April  20. 
1994. 

Brief  description  of  amendment:  The 
amendment  revises  tbe  Technical 
Specification  6.3.1.2  to  allow  either  the 
Health  Physics  Superintendent  or  the 
Health  Physics,  Operations  Supervisor 
to  be  designated  as  Radiation  Protection 
Manager  (RPM). 

Date  of  issuance:  September  6,  1994. 

Effective  date:  September  6.  1994. 

Amendment  No.:  92. 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specification  6.3.1.2. 

Date  of  initial  notice  in  Federal 
Register  April  14.  1993  (58  FR  19490). 

The  clarifying  information  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  September  6, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251. 


Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
March  30. 1994. 

Brief  description  of  amendments:  The 
amendments  revise  the  NA-1&2  TS 
High  Head  Safety  Injection  (HHSI) 
surveillance  requirements  by  removing 
explicit  numerical  values  and  replacing 
them  with  broader  non-numerical 
requirements. 

Date  of  issuance:  September  6,  1994. 

Effective  date:  September  6,  1994. 

Amendment  Nos.:  188  and  169. 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  28. 1994  (59  FR  22017) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  September  6, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:The  Alderman  Library.  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Detennination  of  .No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  compUes  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
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Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  Facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  signiHcant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  signiBcant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  fmal  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
detemunation  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Thereforw.  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provisMin  in  10  CFR  51.12ib)  and  has 


made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safely 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  205.55.  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
October  28,  1994.  the  licensee  may  Ble 
a  request  for  a  hearing  with  respect  to 
i.ssuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  rmy  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 

f)etition  for  leave  to  intervene  shall  be 
iled  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affecteid  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 


also  identify  the  specific  aspectls)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
ba.ses  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  whicJi  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  whirJi  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fad.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request: 
September  9, 1994,  as  supplemented  by 
letters  dated  September  9  and 
September  16, 1994. 

Description  of  amendment  request: 
The  amendment  revises  the  Technical 
Specifications  (TS)  by  adding  a  footnote 
to  Sur\'eillance  Requirement  4.8.1.1.2.d 
to  allow  operation  of  the  emergency 
train  AB  bus  with  alternative  operability 
testing  in  lieu  of  integrated  testing 
required  to  confirm  operability  for  loss 
of  offsite  power  or  in  conjunction  with 
safety  injection.  The  footnote  will 
remain  in  effect  until  shutdown 
following  refuel  7. 

Date  of  issuance:  September  16,  1994. 

Effective  date:  As  of  the  date  of 
issuance. 

Amendment  No.:  98. 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
^j.oposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  16, 1994. 


Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Attorney  for  licensee:  N.S.  Reynolds. 
Esq.,  Winston  &  Strawn  1400  L  Street 
NW.,  Washington,  DC  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 

Indiana  Michigan  Power  Company. 
Docket  No.  50-316,  Donald  C.  Cook, 
Nuclear  Plant,  Unit  No.  2,  Berrien 
County,  Michigan 

Date  of  application  for  amendment: 
August  18, 1994. 

Brief  description  of  amendment:  The 
amendment  lovises  the  Technical 
Specifications  to  extend  the  18-month 
battery  charger  and  battery  service  test 
from  their  present  required  date  of 
September  7, 1994.  until  just  prior  to 
core  reload  in  the  upcoming  Unit  2 
refueling  outage. 

Date  of  issuance:  September  6,  1994. 

Effective  date:  September  6,  1994. 

Amendment  No.:  166. 

Facility  Operating  License  No.  DPR- 
74.  Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  6,  1994. 

Attorney  for  licensee:  Gerald  Charnoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
September  2. 1994. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TSs)  4.7.1.1.1.d.4. 
4.7.1.1.1.d.5,  4.7.1.2.1.d.4,  and 
4.7.1.2.1.d.5  to  delete  the  requirement 
that  the  surveillance  requirements  for 
demonstrating  service  water  system 
pump  performance  and  for  verifying  the 
integrity  of  the  deicing  heaters  be 
performed  during  shutdown.  The 
amendment  only  deletes  the 
requirement  for  performing  these 
surveillances  during  shutdown;  the 
revised  TSs  continue  to  require  that 
these  surveillances  be  performed  at  least 


once  per  18  months.  The  revised  TSs 
permit  these  surveillances  to  be 
performed  during  any  operational 
condition. 

Date  of  issuance:  Sepetember  13, 
1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  57. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determ: action 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  September  13, 1994. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — l/ll. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-23819  Filed  &-27-94;  8:45  am) 

BILUNG  CODE  7&90-01-P 


[Docket  Nos.  50-206,  50-361,  and  50-362] 

Southern  California  Edison  Company, 
etal.;  San  Onofre  Units  1,  2,  and  3; 
Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  letter  of 
August  10, 1994,  Ted  Dougherty 
requested  that  the  U.S.  Nuclear 
Regulatory  Commission  (Commission) 
shut  down  and  dismantle  the  Ssn 
Onofre  Nuclear  Generating  Station.  As 
basis  for  the  request,  the  Petitioner 
encloses  (1)  His  recent  letter  to  the 
Governor  of  California  wherein  he 
expresses  his  concerns  regarding  the 
vulnerability  of  the  San  Onofre  Nuclear 
Generating  Station  to  earthquakes  due  to 
the  existence  of  nearby  fault  lines  and 
(2)  a  recent  Los  Angeles  Times  article 
concerning  the  threat  of  vehicle  bombs 
and  the  Commission's  recent  rule 
requiring  nuclear  generating  plants  to 
install  anti-terrorist  barriers  within  18 
months. 

The  request  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  As  provided  by  §  2.206, 
appropriate  action  will  be  taken  on  this 
request  within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  in  the  Commission's  Public 
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Document  Room  at  2120  L  Street.  NW., 
Washington.  D.C  20555-0001  and  local 
public  documeat  room  at  the  California 
Polytechnic  State  University.  Robert  E. 
Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Dated  at  Rnckviiie.  Maryland  rhis  22Tnf  dav 
(if  September  1994. 

For  the  Nuclear  Reguiatorv  CniTuxii!>si«)n. 
Willuiai  Russell. 

DinKtor.  Office  of  Nuclear  Bt^irtot 

Refiulation. 

|FR  Doc  94-23948  FiUsd  9-27-»4;  «:45  ami 

M.UNO  COOf  7S«MI1-M 


(Docket  No  50-213J 

Connecticut  Yankee  Atomic  Power 
Company;  ConsMsrMlon  of  Issuance 
of  Amendment  to  FaciNty  Operating 
License  and  Opportunfty  for  a  Hearing 

The  U.S.  Nu4;lear  Regulatory 
Commission  (the  CommrMion)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
61,  issued  to  Connecticut  Yankee 
Atomic  Power  Company  llhe  licensee^ 
for  operation  of  the  Haddam  Ne<Jt  Plant 
located  in  Middlesex  County, 
Connecticut. 

The  proposed  amendment  would 
revise  various  technical  specin<:ation 
se<:tions  and  the  associated  Bases 
sections  to  reflect  the  changes  to  the 
shutdown  margin  requirement  for 
Motles  4  and  5  and  the  boron  dilution 
set  point  to  assure  that  the  required 
margin  for  operator  aciion  in  a  boron 
dilution  accident  is  met. 

Before  issuance  of  the  propostnl 
license  an»endment,  the  Cuinnits&ion 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  Oct.  27.  1994.  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  Che  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  he 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  mu.st  file  a  written  request 
for  a  hearing  and  a  petition  for  Uiove  to 
intervene.  Requests  for  a  bearing  nnd  a 
petition  for  leave  to  inler\Hne  shall  \m 
filed  in  acxordance  with  the 
Ckimmission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
i;onsult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  tlMiCoounisMon's 
Public  Document  Room,  the  Celnian 
Building.  212U  L  Street.  NVV., 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 


Russell  Library.  123  Broad  Street, 
Middletown.  CT  06457.  If  a  request  for 
a  bearing  or  petition  for  Leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Ciiairman  of  the 
Atomic  Saiiety  and  Licensing  Board 
Panel,  will  rule  on  the  request  andVor 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licen.sing 
Board  will  is.siie  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  Unve  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afrw.ted  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  refererw-e  to  the 
following  factors:  (l)The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effeti  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  speafic  aspeitfs)  of  the 
subjei;t  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  a^  a  party  may  am«nd  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  spe«;infily 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  mu.st  include  a  list  of  the 
contentions  whi<Ji  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  farts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  referencas  to  those  specific 
sources  and  dociunenls  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  suffirjeat  information  to 
show  that  a  genuine  dLspute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentiooa  shall  be  limited  to 


matters  within  the  scope  of  the 
amendment  iirtder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
reHef.  A  petitioner  who  fails  to  file  such 
a  supplemf  nt  whi?  h  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  be'xwne 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  ha^-e  the  opportunity  to 
participate  hilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witrjesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  EX^  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivemd  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC 
20555,  by  the  aba\B  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-ftee  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-fi700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Slolz:  petitioiH^r's 
name  and  telephone  number;  date 
petition  was  mailed:  plant  name:  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  Ceneral  Counsel,  U.S. 
Nuclear  Regulatory  Coromis.sion, 
Washington.  DC  20555.  and  to  Ms.  L.M. 
Cuoco,  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270.  Hartfoitl,  CT 
06141-0270.  attorney  for  the  li4.ensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(lHiHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received. 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
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accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  7, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room 
located  at  the  Russell  Library,  123  Broad 
Street,  Middletown,  CT  06457, 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick, 

Acting  Director.  Project  Directorate  1-4, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  94-23950  Filed  9-27-94;  8:45  am] 

BILLING  CODE  75MM)1-M 


[Docket  No.  50-285] 

In  the  Matter  of  Omaha  Public  Power 
District  (Fort  Calhoun  Station,  Unit  1); 
Exemption 

I 

The  Omaha  Public  Power  District 
(OPPD/the  licensee)  is  the  holder  of 
Facilify  Operating  License  No.  DPR— 40, 
which  authorizes  operation  of  the  Fort 
Calhoun  Station,  Unit  1  (the  facility),  at 
steady  state  reactor  core  power  levels 
not  in  excess  of  1500  megawatts 
thermal.  This  facility  is  a  pressurized 
water  reactor  located  in  Washington 
County,  Nebraska.  The  license  provides, 
among  other  things,  that  Fort  Calhoun 
Station,  Unit  1  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

II 

Tlie  proposed  action  would  exempt 
the  lit  i:i>t:'e  from  the  filing  time 
requirements  of  10  CFR  50.36a(a)(2) 
regarding  the  submission  of  the  report  of 
annual  radioactive  liquid  and  gaseous 
effluents  released  to  unrestricted  areas 
during  the  previous  calendar  year.  By 
letter  dated  May  25, 1994,  the  licensee 
requested  an  exemption  from  10  CFR 
50.36a(a)(2)  to  allow  the  licensee  to 
change  the  date  specified  in  the 
technical  sp>ecifications  for  submitting 
this  report  from  March  1  to  before  May 
1,  starting  in  1995.  These  reports  are 
required  by  10  CFR  50.3Ga(a)(2)  to  be 
submitted  at  intervals  no  greater  than  12 
raopths.  Because  of  the  change,  the 
interval  between  the  1994  and  the  1995 
reports  will  be  greater  than  12  months. 

HI 

The  Commission  has  reviewed  the 
licensee's  rationale  for  a  one-lime 


exemption  from  10  CFR  50.36a(a)(2)  in 
order  to  allow  for  the  submittal  date  in 
the  technical  specifications  (TS)  to  be 
changed  to  May  1. 

Based  on  its  review,  the  Commission 
finds  the  licensee  has  shown  good  cause 
for  the  requested  exemption  from  10 
CFR  50.36a(a)(2).  The  proposed 
exemption  is  needed  to  allow  the 
licensee  to  take  advantage  of  the  new 
date  that  tlie  report  would  be  due,  under 
the  guidance  of  a  draft  generic  letter 
regarding  the  new  10  CFR  part  20.  The 
previous  TS  5.9.4. a  was  based  on  the 
old  requirement  that  the  report  be 
submitted  within  60  days  after  January 
1  of  each  year  (March  1).  Approval  of 
the  new  TS  will  require  this  one  li.me 
exemption  to  change  the  date  of 
submission  from  March  1  to  any  date 
prior  to  May  1.  This  exemption  will  not 
affect  the  information  required  to  be 
submitted  for  the  time  period  the  report 
covers  (the  previous  calendar  year's 
data);  only  the  date  the  report  is  to  be 
submitted  would  be  changed.  The 
special  circumstances  required  by  10 
CFR  50.12(a)(2)(ii)  are  present  since  the 
application  of  the  submittal  time 
requirement  of  10  CFR  50.36a(a)(2)  to 
the  Annual  Radioactive  Effluent  Release 
Report  is  not  required  to  achieve  the 
underlying  purpose  of  the  rule. 
Therefore,  the  request  to  extend  the  time 
requirement  for  submission  of  the 
annual  report  is  acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security;  and  that  special 
circumstances  are  present  a.c  set  forth 
above.  Therefore,  the  Commission 
hereby  grants  an  exemption  from  the 
time  requirements  of  10  CFR 
50.36a(a)(2). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
issuance  of  the  E.xemption  vviil  have  no 
significant  impact  on  the  environment 
(59  FR  39579). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Mar>'land  this  22nd  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 

Jack  W.  Roe, 

Director.  Division  of  Reactor  Projects  lll/lV, 

Office  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  94-23949  Filed  ^-27-94;  8:45  am] 

BILUNG  CODE  7590-01-IM 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notice  of  Request  for  Reclearar.ee  of 
Form  0PM  1530 

AGENCY:  Office  of  Personnel 

Management. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Redudion  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  request  for  reclearance  of 
an  information  collection.  OPM  Form 
1530,  Report  of  Medical  Examination  of 
Person  Electing  Survivor  Benefit 
(CSRS),  is  used  to  collect  sufficient 
information  from  the  required  medical 
examination  regarding  an  armuitant's 
health.  This  information  is  then  used  to 
determine  whether  the  insurable 
interest  survivor  benefits  election  can  be 
allowed. 

Approximately  500  OPM  1530  forms 
are  completed  annually.  It  takes 
approximately  90  minutes  to  complete 
this  form.  The  total  annual  burden  is 
750  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  October 
28,  1994. 

ADDRESSES:  Send  or  deliver  comments 
to — 

Lorraine  E.  Dettman,  Chief,  Retirement 
and  Insurance  Group,  Operations 
Support  Division,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NVV,  Room  3349.  Washington,  DC 
20415 
and 
Joseph  Lackey,  OPM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building  NW.,  Room  10235, 
Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Mary  Beth  Smith-Toomey,  Chief,  Forms 
Analysis  &  Design,  (202)  60&-O623. 

'l'.S.  Office  of  Personnel  Management. 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  94-23816  Filed  9-27-94;  8:45  ami 

BILLING  CODE  •32S-01-U 


PRESIDENTS  COMMISSION  ON 
WHITE  HOUSE  FELLOWSHIPS 

Mid- Year  Meeting  of  Commissioners 

AGENCY:  President's  Commission  on 
White  House  Fellowships. 
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action:  Notice  of  Mid-Year  Meeting  of 
the  President's  Commission  on  White 
House  Fellowships.  Closed  to  the 
Public. 

summary:  Notice  is  hereby  given  that 
the  mid-year  meeting  of  the  President's 
Commission  on  White  House 
Fellowships  will  be  held  at  the  White 
House  Conference  Center.  Washington. 
DC.  on  October  3.  1994.  beginning  at 
8:30  a.m. 

The  mid-year  meeting  is  convened  for 
one  day  to  review  the  progress  of 
members  of  the  current  class  of  White 
House  Fellows. 

It  has  been  determined  by  the  Director 
of  the  Office  of  Personnel  Management 
that  because  of  the  confidential  nature 
of  the  meeting,  where  the  progress  of 
members  of  the  current  class  of  White 
House  Fellows  is  discussed,  which,  if 
revealed  to  the  public  would  constitute 
a  clear  invasion  of  the  individual's 
personal  privacy,  the  content  of  this 
meeting  falls  within  the  provisions  of 
Section  552b(c)  of  Title  5  of  the  United 
States  Code.  Accordingly,  this  meeting 
is  closed  to  the  public. 
DATES:  The  date  of  the  mid-year  meeting 
of  the  President's  Commission  on  White 
House  Fellowships,  which  is  closed  to 
the  public,  is  October  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Kelliher.  Administrative  Officer, 
President's  Commission  on  White 
House  Fellowships.  712  Jackson  Place. 
NW..  Washington.  DC  20503.  (202)  395- 
4522. 

Dated  September  21. 1994. 
Brooke  L.  Shearer, 

Director.  President's  Commission  on  White 

House  Fellowships. 

|FR  Doc  94-24026  Filed  9-23-94;  3:57  pml 

WLLINO  CODE  »32S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

September  22,  1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  123f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

CALI  Realty  Corporation 
Common  Stock.  $  01  Par  Value  (File  No.  7- 
12959) 
Cardiaal  Hoalth,  Inc. 


Common  Stock.  No  Par  Value  (File  No.  7- 
12960) 
Citizens,  Inc. 
Gass  A  Common  Stock.  No  Par  Value  (File 
No.  7-12961) 
John  Hancock  Bank  &  Thrift  Opportunity 
Fund 
Common  Stock.  No  Par  Value  (File  No.  7- 
12962) 
Kelly  Oil  ft  Cas  Partners 
Common  Stock.  No  Par  Value  (File  No.  7- 
1296.3) 
Senior  High  Income  Portfolio 
Common  Stock.  $  10  Par  Value  (File  No.  7- 
12964) 
Sports  A  Recreation.  Inc. 
Common  Stock,  $01  Par  Value  (File  No.  7- 
12965) 
Viacom 
Warrants  C  Common  Stock,  No  Par  Value 
(File  No.  7-12966) 
Viacom 
Warrants  E  Common  Stock.  No  Par  Value 
(File  No.  7-12967) 
Weeks  Corporation 
Common  Stock.  $  01  Par  Value  (File  No.  7- 
12968) 
Newbridge  Networks  Corporation 
Conunon  Stock.  No  Par  Value  (File  No.  7- 
12969) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  14.  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority 
fonathan  G.  KaU, 
Secretary. 
IFR  Doc  94-23993  Filed  9-27-94;  8:45  am] 
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(Rel.  No.  10-20568;  File  No  812-«170] 

The  Equitable  Life  Assurance  Society 
ot  the  United  States 

September  22.  1994 

AGENCY:  Securities  and  Exchange 
Commission  (the  "Commission"  or  the 
"SEC"). 


ACTION:  Notice  of  application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANT:  The  Equitable  Life  Assurance 
Society  of  the  United  States 
("Equitable"). 

RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  5>ection  9(a). 
SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  exempting  itself  and  its 
affiliates,  in  their  respective  capacities 
as  investment  advisers,  principal 
underwriters  and  depositors,  from  the 
disqualification  provisions  of  Section 
9(a)  with  respect  to  Equitable 's  separate 
accounts  organized  as  unit  investment 
trusts  ("UITs")  that  derive  assets  from 
the  sale  of  variable  annuity  contracts. 
The  exemptions,  subject  to  certain 
conditions,  would  apply  to  Equitable's 
(and  its  affiliates')  officers,  directors  and 
employees  who  do  not  participate 
directly  in  the  management  or 
administration  of  the  separate  accounts 
or  their  underlying  management 
investment  companies,  or  in  the  sale  of 
their  variable  aimuity  contracts. 
FILING  DATE:  The  application  was  filed 
on  December  18, 1992.  and  amended  on 
November  5.  1993  and  August  30,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  the  Secretary  of  the 
SEC  and  serving  Applicant  with  a  copy 
of  the  request,  personally  or  by  mail. 
Hearing  requests  may  be  received  by  the 
Commission  by  5:30  p.m.  on  October  17, 
1994  and  should  be  accompanied  by 
proof  of  service  on  Applicant  in  the 
form  of  an  affidavit  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request  and 
issues  contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.  Washington.  DC  20549.  Applicant: 
The  Equitable  Life  Assurance  Society  of 
the  United  States,  787  Seventh  Avenue, 
New  York,  N.Y.  10019,  Attn:  Naomi 
Friedland-Wechsler,  Vice  President  and 
Senior  Counsel. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Friedlander.  Senior 
Attorney,  at  (202)  942-0670,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch, 


Applicant's  Representations 

1.  Equitable  is  a  New  York  Stock  life 
insurance  company  that  is  authorized  to 
sell  life  insurance  and  annuities  in  all 
fifty  states,  the  District  of  Columbia, 
Puerto  Rico  and  the  Virgin  Islands. 
Equitable  is  a  wholly-owned  subsidiary 
of  The  Equitable  Companies 
Incorporated.  ("Holding  Company"),  a 
publicly-traded  holding  company.  AXA, 
a  French  insurance  holding  company,  is 
the  largest  stockholder  of  the  Holding 
Company.  Equitable  is  registered  under 
the  Securities  Exchange  Act  of  1934  (the 
"1934  Act")  as  a  broker-dealer  and 
under  the  Investment  Advisers  Act  of 
1940  as  an  investment  adviser. 
Equitable  is  the  depositor  of  two 
separate  accounts  that  fund  variable 
annuity  contracts  (the  "Separate 
Accounts"). 

2.  The  Separate  Accounts  are 
organized  as  UITs  and  are  registered 
under  the  Securities  Act  of  1933  and  the 
1940  Act.  The  Separate  Accounts  fund 
benefits  under  certain  group  and 
individual  variable  annuity  contracts. 
The  assets  of  the  Separate  Accounts  are 
invested  exclusively  in  shares  of  the 
Hudson  River  Trust,  a  registered  ojjen- 
end  investment  company. 

3.  Equico  Securities,  Inc.  ("Equico"), 
an  indirect  wholly-owned  subsidiary  of 
Equitable,  is  the  principal  underwriter 
of  the  Separate  Accounts.  Equico  is  also 
registered  as  a  broker-dealer  and  as  an 
investment  adviser. 

4.  Alliance  Capital  Management  L.P., 
an  indirectly  majority-owned  subsidiary 
of  Equitable,  provides  administrative 
and  advisory  services  to  the  Hudson 
River  Trust. 

Applicant's  Legal  Analysis 

1.  Section  9(a)  automatically 
disqualifies  a  company  from  serving  as 
an  adviser,  depositor  or  principal 
underwriter  to  a  registered  investment 
company  if  the  company  or  an  affiliate 
has  an  employee,  officer  or  director  who 
has  been  convicted  of  a  securities- 
related  oifense  or  enjoined  by  a  court 
from  serving  in  a  securities-related 
position.  The  purpose  of  Section  9(a)  is 
to  prevent  persons  of  questionable 
character  firom  occupying  positions  of 
influence  over  registered  investment 
companies. 

2.  Rules  6e-2  and  6e-3{T)  provide 
certain  exemptions  fi-om  the  automatic 
disqualification  provisions  of  Section 
9(a).  Paragraphs  (b)(4)  and  (b)(15)  of 
Rules  6e-2  and  6e-3(T)  restrict  the 
applicability  of  Section  9(a)  to  persons 
who  participate  directly  in  the 
management  or  administration  of  the 
separate  account  and  the  underlying 
fund,  or  in  the  sale  of  the  variable  life 


contracts  funded  by  the  separate 
account. 

3.  There  is  no  rule  affording  similar 
relief  with  respect  to  insurance 
company  separate  accounts  funding 
variable  annuity  contracts,  such  as  the 
Separate  Accounts. 

4.  Equitable  has  approximately  5,200 
non-officer  employees  and  8,000 
insurance  agents  who  are  registered 
representatives,  in  addition  to  its 
officers  and  directors.  Section  9(a) 
applies  to  Equitable,  as  depositor  and 
principal  underwriter  of  the  Separate 
Accounts,  and  to  its  affiliates,  as 
investment  advisers  and  principal 
underwriters  of  registered  investment 
companies. 

5.  Section  9(a)  would  automatically 
disqualify  Equitable  and  its  affiliates 
from  serving  as  depositor,  principal 
underwriter  or  investment  adviser  if  any 
one  of  their  employees  became 
disqualified  under  Section  9(a),  even  if 
the  employee  worked  in  one  of 
Equitable's  businesses  not  regulated 
under  the  1940  Act  and  did  not 
participate  in  the  management  or 
administration  of  the  Separate  Accounts 
or  the  Hudson  River  Trust,  or  in  the  sale 
of  variable  annuity  contracts. 

6.  Equitable  seeks  an  order  limiting 
the  automatic  disqualification 
provisions  of  Section  9(a)  with  respect 
to  the  Separate  Accounts  to  the  same 
basis  available  to  separate  accounts 
funding  variable  life  insurance  contracts 
by  Rules  6e-2  and  6e-3(T).  Equitable 
asserts  that  the  intended  focus  of 
Section  9(a)  is  on  the  operation  of 
investment  companies  and  not  on 
ancillary  businesses  um^lated  to 
investment  company  operations  and 
management.  Equitable  states  that  its 
requested  relief  is  consistent  with  the 
purpose  of  Section  9(a). 

7.  Equitable  contends  that  the 
Commission  already  has  recognized  the 
appropriateness  of  limiting  the 
disqualification  provisions  of  Section 
9(a)  with  respect  to  variable  annuity 
operations  by  granting  applications 
permitting  "mixed  funding."  *  As  a 


'  The  use  of  a  common  underlying  investment 
management  company  to  fund  both  variable  life 
insurance  contracts  and  variable  annuity  contracts 
is  known  as  "mixed  funding."  In  order  to  qualify 
for  exemptions  from  the  requirements  of  Section 
9(a),  Rule  6e-2(b)(l5)  prohibits  mixed  funding  and 
Rule  6e-3(T)(b)(l5)  permits  mixed  funding  only  if 
several  conditions  are  met.  The  conditions  are  that 
the  underlying  management  investment  company's 
board  of  directors,  a  nvajority  of  whom  are  not 
interested  persons  of  the  company,  will  monitor  for 
the  existence  of  any  material  irreconcilable  conflict 
between  the  interests  of  variable  annuity 
contractholders  and  variable  life  scheduled  or 
flexible  contractholders  investing  in  such  company. 
The  life  insurer  must  agree  to  report  any  potential 
or  existing  conflicts  to  the  directors.  If  a  conflict 
arises,  the  life  insurer  must,  at  its  own  cost,  remedy 


result,  underlying  management         ^ 
investment  companies  that  will  be  used 
to  fund  both  variable  annuity  contracts 
and  variable  life  insurance  contracts 
have  been  required  to  file  applications 
under  Section  6(c).  The  Commission  has 
granted  numerous  such  exemptive 
orders  under  delegated  authority.^ 

8.  Presently,  whenever  an  officer, 
director  or  employee  of  Equitable  is 
subject  to  the  automatic  disqualification 
provisions  of  Section  9(a),  Equitable 
must  apply  for  a  Commission  order 
pursuant  to  Section  9(c)  of  the  1940  Act 
to  exempt  the  person  and  Equitable 
firom  the  disqualification  provisions  of 
Section  9(a). 

The  circumstances  under  which  the 
Commission  has  limited  the 
disqualification  provisions  of  Section 
9(a)  pursuant  to  Section  9(c)  have 
become  standardized.^  These  conditions 
include  a  requirement  that,  in  cases 
where  the  disqualification  arises  solely 
because  an  applicant  employs  a  person 
who  is  disqualified  under  Section  9(a) 
(1)  or  (2),  the  disquahfied  employee  will 
not  be  involved  in  investment  company 
or  investment  advisory  activities.  The 
requirement  to  submit  such  applications 
places  an  undue  burden  on  both 
Equitable  and  the  Commission  writhout 
any  public  benefit  if  the  individual  does 
not  participate  in  the  operations  or 
management  of  a  registered  investment 
company  or  in  the  sale  of  variable 
insurance  contracts. 

9.  Equitable  currently  maintains 
monitoring  procedures  to  identify  any 
insurance  agent  subject  to  a  statutory 
disqualification.  Similar  monitoring 
procedures  will  remain  in  effect  for 
officers,  directors,  and  employees  of 
Equitable  who  do  not  function  as 
insurance  agents  or  registered 
representatives.  These  procedures 
include: 

a.  Insurance  agents  of  Equitable  are 
required  to  complete  the  disciplinary 
questions  on  Form  U— 4  (Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer)  before  entering 
into  a  contract  with  Equitable;  and 


such  conflict  up  to  and  including  establishing  a 
new  registered  management  investment  companv 
and  segregating  the  assets  underlying  the  variable 
annuity  contracts  and  the  variable  life  scheduled  or 
flexible  contracts. 

'  E.g.,  The  Quest  for  value  Accumulation  Trust, 
et  ol..  Investment  Company  Act  Release  Nos.  19670 
(Sept.  1,  1993)  (Notice)  and  19749  (Sept.  29.  1993) 
(Order);  Maxim  Series  Fund,  Inc..  et  al.,  Investment 
Company  Act  Release  Nos.  19616  (Aug.  6,  1993) 
(Notice)  and  19676  (Sept.  2, 1993)  (Order);  New 
York  Life  MFA  Series  Fund,  Inc.,  Investment 
Company  Act  Release  Nos.  19010  (Oct.  6. 1992) 
(Notice)  and  19069  (Oct.  30. 1993)  (Order). 

'  Delegation  of  Authority  to  Director  of  Division 
of  Investment  Management,  Investment  Company 
Act  Release  No.  1B055  (Mar.  20, 1991). 
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b.  If  the  response  to  any  question  on 
page  3  of  Fonn  U-4  is  aflinnative.  a 
('.opy  of  the  response  is  sent  to 
Lquitable's  compliance  department. 
Equitable  then  delemiines  whether  the 
insurance  agent  is  subject  tu  statutory 
disqualification  under  Section  15(b)  of 
the  1934  Act  or  Section  9(a)  of  the  1940 
Act  and  whether  to  proceed  with  the 
hiring  process. 

Conditions  for  Relief 

Equitable  agrt*es  that  if  the  requested 
exemptions  are  gnntud.  Equitable  will 
maintain  ilscuriviit  monitoring 
prrK;edures  to  identify  olfu^Ts.  directors 
and  employees  subi*j<;t  to 
di.squalification.  Equitable  will  maintain 
n  list  of  its  officers  directors  and 
employees  who  participate  directly  in 
the  management  oradrriinistration  of 
any  variable  annuity  separate  account  of 
Equitable  and  any  nnjistfTwd  investment 
company  underlying;  h.(juit.ible's 
variable  annuity  sMpiirdtc  aii  oimts. 
Equitable  also  will  maintain  a  list  of  its 
agents  who,  as  regi.stored  representatives 
of  Equico.  offer  and  sell  van^ihle  annuity 
contracts.  These  lists  will  be  available  to 
the  staff  of  the  Commission.  The 
individuals  named  on  the  lists  will 
remain  subject  to  the  automatic 
disqualification  provisions  of  Section 
9(a) 

Conclusion 

Applicant  submits  that,  for  all  of  the 
rea.sons  stated  herein,  the  n-quested 
exemptions  from  Section  9(a)  of  the 
1940  Act  meet  the  standards  set  out  in 
Se<;tion  8(c)  of  the  1940  Ad.  Applicant 
as.sorts  that  the  exemptions  r^K]uested 
are  necessary  and  appropriate  in  the 
public  interest  and  (X)nsistent  with  tbe 
protection  of  investors  and  the  policies 
and  provisions  of  the  1940  Act. 

By  the  CommJMinn. 
Margaret  H.  McFarUnd. 
l)i  puly  Secretary. 
jFR  Doc.  94-23991  Filed  »-27-94.  8:45  ami 
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[Pel.  No.  IC-205«7:  No.  812-9002] 

Jefferson-Pilot  Life  Insuranc* 
Company,  ot  at. 

.S.-ptf-mber21.  1994. 
AGENCY:  Securities  and  Exiitange 
Commission  ("Commission"). 
ACnOH:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (•  1940  Act"). 

APPtiCANTS:  Jefferson  Pilot  Life 
Iiisurariv.e  Company  ("Jefferson  Pilot") 
and  Jefferson-Pilot  Separate  Account  A 


("Separate  Account")  (coiioctiveiy. 
"Applicants") 

REifVANT  1M0  ACT  S€CTKM:  Order 
requested  under  Set.iion  26(b)  of  the 
1940  Act. 

SUlfMARr  Of  APPUCATKM:  Applicants 
seek  an  order  authorizing  the 
substitution  of  shares  of  the  Variable 
Insurance  Products  Fund's  ("VIP 
Fund")  Money  Market  Portfolio  ("VIP 
Money  Market  Portfolio")  for  shares  of 
the  Jefferson-Pilot  Money  Market  Fund. 
Inc.  ("J-P  Money  Market  Fund")  The 
VIP  Money  Market  Portfolio,  together 
with  other  VIP  Fund  portfolios  and 
certain  otlier  registered  mutual  funds, 
will  serve  as  the  eligible  funding 
vehicles  for  certain  individual  variable 
annuity  contracts  and  other  forms  of 
variable  annuity  contracts  that  may  in 
the  future  be  offered  by  Jefferson  Pilot 
through  the  Separate  Account. 
FILING  DATE:  The  application  was  filed 
on  lune  30.  1994. 

HEARING  0«  NOTTflCATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail  Hearing  requests 
should  be  rn<:eived  by  the  Commission 
by  5:30  p.m.  on  October  17.  1994.  and 
should  be  •coompanied  by  proof  of 
service  on  Applicants  in  the  fonn  of  an 
affidavit  or.  for  lawyers,  a  (  enifioite  of 
service.  Hearing  requests  should  stnte 
the  nature  of  the  requestor  s  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  may  rwjxiest 
notification  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
AOOftESSCS:  Secretary.  Securities  and 
Exchange  Commission.  450  5th  Street, 
N.W.,  Washington.  DC  20S49. 
Applicants,  c/o  J.  Gregory  Poole.  Esq., 
Jefferson-Pilot  Life  Insurance  Company. 
100  North  Greene  Street.  Greensboro, 
North  Carolina  27401. 
FOfl  FWrrMEU  INFORMATION  CONTACT: 
Vv onne  M  ifunold,  Senior  Counsel,  at 
(202)  942-0070,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the 
Commission's  Public  Reference  Branch. 

Applicants'  Represeotationa 

1.  Jefferson-Pilot,  n  stock  life 
insurance  company,  is  a  wholly-owned 
subsidiary  of  Jefferson-Pilot 
Corporation,  a  publicly  held 


corporation.*  Jefferson-Pilot  is  licensed 
to  sell  insurance  and  annuities  in  44 
states,  the  District  of  Columbia,  the 
Virgin  Islands,  and  Puerto  Rico. 

2.  The  Separate  Arx;ount  is  a  separate 
account  organized  by  jefferson-Pilot  and 
registered  under  the  1940  Act  as  a  unit 
investment  trust  for  the  purpose  of 
funding  certain  individual  variable 
annuity  contracts  ("Contracts").  Tbe 
Separate  Account  consists  of  nine  sub- 
accounts ("Subaccounts"),  each 
investing  in  shares  of  a  corresponding 
fund  or  series  of  funds  available  under 
the  Contracts,  including  shares  of  the  J- 
P  Money  Market  Fund. 

3.  The  J-P  Money  Market  Fund  is  an 
open-end  diversified  management 
investment  company  registered  under 
the  1940  Act.  Share  of  the  J-P  Money 
Market  Fund  are  purchased,  without 
any  sales  charge,  by  the  Money  Market 
Subaccount  at  net  asset  value.  Shares 
are  redeemed  without  any  charge  or  fee 
to  the  Separate  Account.  At  May  31, 
1994,  26.27%  and  73.73%  of  the  J-P 
Money  Market  Fund's  outstanding 
shares  were  ovkTied  beneficially  and  of 
record,  respectively,  by  the  Contract 
owners  through  the  Separate  Account 
and  by  Jefferson-Pilot.  Jefferson-f*i lot's 
shares  represent  its  "s£>ed  money" 
investment  held  directly  in  its  General 
Ac(X)unt. 

4.  The  VIP  Fund  is  a  Massachusetts 
business  trust  registered  under  the  1940 
Act  as  an  open-end,  diversified 
management  investment  company.  The 
VIP  Fund  is  divided  into  separate 
investment  portfolios,  including  the  VIP 
Money  Market  Portfolio. 

5.  On  March  31,  1994.  J-P  Money 
Market  Fund  had  $21,116,199  in  net 
assets  and  the  VIP  Money  Market 
Portfolio  had  $572  million  in  net  assets. 
For  the  year  ended  March  31 .  1994.  total 
expenses  for  the  J-P  Money  Market 
Fund  and  the  VIP  Money  Market 
Portfolio  were  .65%  and  .27%  of 
average  net  as.sets.  respectively.  For  the 
year  ended  March  3 1 . 1 994 .  the  VIP 
Money  Market  Portfolio  had  a 
management  fee  of  .19%  of  avenge  net 
assets,  and  the  J-P  Money  Market  Fund 
had  an  annual  investment  advisory  and 
management  fee  of  .50%  of  average 
daily  net  assets. 

6.  The  primary  investment  objective 
of  the  J-P  Money  Market  Fund  is 
maximum  current  income  consistent 
with  liquidity  and  stability  of  principal. 
The  VIP  Money  Market  Portfolio  seek  to 


'  Uelcor.  Inc.  rtVlcor").  a  wtiolly-owned 
tutwidiary  of  Golden  Caf(U  Induttries.  Inc.  ("Golden 
Eagle").  Golden  l^agle.  CO.  .Spiiii((lM-.  jr..  ■  diredor 
otGoldwi  Eagle,  and  W.U.  Cornwell  Ir..  a  directOT 
and  officer  of  Delcor  and  Golden  c.^gle.  together 
own  beiMficiallv  and  of  record  6  15%  of  lefTeraon- 
Pilot  Corpofslioa't  outstanding;  Mock. 


obtain  as  high  a  level  of  current  income 
as  is  consistent  with  preserving  capital 
and  providing  liquidity  through 
investment  in  high-quality  U.S.  dollar- 
denominated  money  market  securities 
of  domestic  and  foreign  issuers. 

7.  JP  Investment  Management 
Company  ("JP  Management")  provides 
investment  advice  and  management 
services  to  the  J-P  Money  Market  Fund. 
JP  Management  is  a  registered 
investment  adviser  and  wholly-owned 
subsidiary  of  Jefferson-Pilot  Corporation 
and  is  an  affiliate  of  Jefferson-Pilot.  JP 
Management  receives  an  annual 
investment  advisory  and  management 
fee  on  an  annual  basis  of  .50%  of  the 
J-P  Money  Market  Fund's  average  daily 
net  assets. 

8.  Fidelity  Management  &  Research 
Company  ("Fidelity  Management"),  a 
registered  investment  adviser,  is  the 
investment  adviser  for  the  VIP  Fund, 
including  the  VIP  Money  Market 
Portfolio.  Fidelity  Management  is  a 
wholly-owned  subsidiary  of  FMR 
Corporation,  which  is  not  an  affiliate  of 
Jefferson-Pilot.  •^ 

Prior  to  January  1, 1994,  Fidelity 
Management's  advisory  fee  was  based 
on  the  VIP  Money  Market  Portfolio's 
gross  income,  as  follows:  (a)  Monthly 
gross  income  equivalent  to  an 
annualized  yield  of  5%  or  less  was 
subject  to  an  annual  fee  rate  of  4%  of 
the  Portfolio's  gross  income;  (b)  monthly 
gross  income  in  excess  of  an  annualized 
yield  of  5%  was  subject  to  an  annual 
rate  of  6%  of  that  excess;  and  (c)  the 
management  fee  was  limited  to  a 
weighted  average  of  a  graduated  series 
of  annual  limitation  rates  ranging  from 
0.5%  of  its  average  monthly  net  assets 
up  to  $1.5  billion  to  0.4%  of  its  average 
monthly  net  assets  in  excess  of  $6 
billion. 

As  of  January  1, 1994,  Fidelity 
Management's  advisory  fee  for  the  VIP 
Money  Market  Portfolio  is  comprised  of: 
(a)  A  basic  fee  rate,  and  (b)  an  income- 
based  component.  The  basic  fee  rate  is 
the  sum  of  two  parts:  (a)  a  group  fee  rate 
based  on  the  monthly  average  net  assets 
of  all  funds  advised  by  Fidelity 
Management,  and  (b)  an  individual  fund 
fee  rate  of  .03%.  The  group  fee  rate 
ranges  from  a  maximum  of  .37%  to  a 
marginal  rate  of  .1325%  if  total  assets  in 
all  of  the  funds  advised  by  Fidelity 
Management  rise.  One-twelfth  of  the 
combined  annual  fee  rate  is  applied  to 
the  VIP  Money  Market  Portfolio's  net 
assets  averaged  over  the  most  recent 
month,  giving  a  dollar  amount  which  is 
the  fee  for  that  month.  If  the  VIP  Money 
Market  Portfolio's  gross  yield  is  5%  or 
less,  the  basic  fee  is  the  total 
management  fee.  The  income-based 
component  is  added  to  the  basic  fee 


only  when  the  VIP  Money  Market 
Portfolio's  yield  is  greater  than  5%.  The 
income-based  fee  is  6%  of  that  portion 
of  the  VIP  Money  Market  Portfolio's 
yield  that  represents  a  gross  yield  of 
more  than  5%  per  year.  The  maximum 
income-based  component  is  .24%. 

9.  Applicants  propose  to  substitute 
shares  of  the  VIP  Money  Market 
Portfolio  for  all  outstanding  shares  of 
the  J-P  Money  Market  Fund  attributable 
to  the  Contracts  ("Substitution")  as  soon 
as  practicable  following  the  issuance  of 
the  Commission's  order.  Applicants 
state  that  Jefferson-Pilot  will 
supplement  the  prospectus  for  the 
Separate  Account  to  reflect  the 
proposed  Substitution. 

10.  At  the  close  of  business  on  the 
date  of  the  Substitution,  Jefferson-Pilot 
will  redeem  for  cash  all  shares  of  the 
J-P  Money  Market  Fund  it  currently 
holds  on  behalf  of  the  Separate  Account. 
On  the  business  day  following  the 
Substitution,  Jefferson-Pilot  will  redeem 
for  cash  all  shares  of  the  J-P  Money 
Market  Fund  that  it  currently  owns, 
representing  its  "seed  money" 
investment  held  directly  in  its  General 
Account.  The  J-P  Money  Market  Fund 
will  process  a  redemption  request  and, 
simultaneously,  the  VIP  Money  Market 
Portfolio  will  process  a  purchase  order 
for  the  exact  amount  of  the  redemption 
proceeds.  The  redemption  request  and 
the  purchase  order  will  be  at  prices 
based  on  the  current  net  assets  values 
per  share  next  computed  after  receipt 
thereof  and,  therefore,  in  a  manner 
consistent  with  Rule  22c-l  under  the 
1940  Act.  Monies  attributable  to 
Contract  owners  currently  invested  in 
the  J-P  Money  Market  Fund  will  be 
fully  invested  at  all  times.  The  full  net 
asset  value  of  and  number  of  redeemed 
J-P  Money  Market  Fund  shares  held  by 
the  Separate  Account  will  be  reflected 
in  the  Contract  owner's  accumulation 
unit  values  following  the  Substitution. 

11.  All  expenses  and  transaction  costs 
of  the  Substitution,  including  applicable 
brokerage  commissions,  will  be 
assumed  by  Jefferson-Pilot  and  reflected 
in  the  redemption  proceeds. 

12.  Within  five  days  after  the 
Substitution,  Contract  owners  will  be 
sent  a  written  notice  of  the  Substitution 
("Notice"),  the  prosf)ectus  for  the  VIP 
Fund,  and  the  supplement  to  the 
prospectus  for  the  Separate  Account 
describing  the  Substitution.  The  Notice 
will  advise  Contract  owners  that  for  a 
period  of  thirty  days  from  the  mailing  of 
the  Notice  ("Free  Transfer  Period"), 
Contract  owners  may  transfer  all  assets, 
as  substituted,  to  any  other  available 
Subaccount,  without  limitation  and 
without  charge.  Following  the 
Substitution,  Contract  owners  will  be 


afforded  the  same  contract  rights, 
including  surrender  and  other  transfer 
rights,  with  regard  to  amounts  they  have 
currently  invested  under  the  Contracts. 
There  are  no  currently  applicable 
surrender  fees  or  redemption  charges 
under  the  Contracts.  Applicable 
deferred  sales  charges,  however,  will  be 
imposed. 

Applicants'  Legal  Analysis 

1.  The  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  26(b)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
substitution  of  shares  of  the  VIP  Money 
Market  Portfolio  for  the  shares  of  the 
J-P  Money  Market  Fund  held  by 
Separate  Account. ^  Thereafter,  the  VIP 
Money  Market  Portfolio  will  serve  as 
one  of  the  eligible  funding  vehicles  for 
the  Contracts. 

2.  Section  26(b)  of  the  1940  Act  makes 
it  unlawful  for  any  depositor  or  trustee 
of  a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer 

"*   *   *  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution. 
The  Commission  shall  issue  an  order 
approving  such  substitution  if  the 
evidence  establishes  that  it  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  this  title." 

3.  Applicants  state  that  the  purposes, 
terms,  and  conditions  of  the 
Substitution  are  consistent  with  the 
principals  and  purposes  of  Section 
26(b),  do  not  entail  any  of  the  abuses 
that  Section  26(b)  is  designed  to 
prevent,  including  costly  forced 
redemptions,  and  are  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  1940 
Act.  Applicants  further  state  that  the 
Substitution  has  been  determined  by 
Jefferson -Pi  lot  to  be  in  the  best  interests 
of  Contract  owners  for  the  following 
reasons. 

4.  Applicants  state  that  the  objectives, 
policies  and  restrictions  of  the  J-P 
Money  Market  Fund  and  the  VIP  Money 
Market  Portfolio  are  substantially 
similar — both  are  money  market  funds 
that  seek  to  comply  with  Rule  2a-7 
under  the  1940  Act.  Further,  given  Rule 
2a-7  requirements,  the  credit  quality, 
maturity  and  diversification 
requirements  applicable  to  each  Fund 
are  identical. 

5.  Applicants  state  that,  due  to  the  J- 
P  Money  Market  Fund's  relatively 
insignificant  total  net  assets 


'  Applicants  state  that  to  the  extent  that  any 
aspect  of  the  Sulistitution  may  be  deemed  to  require 
approval  under  Section  11  of  the  1940  Act,  they 
intend  to  rely  on  the  exemptive  provisions  of  Rule 
lla-2  under  the  1940  Act. 
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($21,llrt,n'J  .1  Man  ti   il     1  <Mi   f-P 
Mana^umaiit  !\hs  tmti  t^nviicr   niiiculty 
makin({  appropn«t«  invttsniiMtits  than  it 
would  have  bad  t/  that  Fuud  had  grealer 
assets.  Applicants  tuboiit  that,  due  to 
the  VIP  Money  Market  PortibUo't  larger 
asset  siae.  it  is  not  expected  to 
expenence  the  type  of  difliculties 
experienced  by  the  )-P  Money  Market 
Fund  with  its  smaller  asset  base  in 
adhering  to  diversifi ration  requiremnnts 
applicable  to  money  market  hinds  under 
Rule  2a-7.  Additionally.  Fidehty 
Management,  the  VIP  Money  Market 
Portfoho's  investment  adviser,  has 
specialized  in  the  menegwnent  of 
mutual  funds  since  1946  and  is  a  widely 
recognized  expert  in  money 
management. 

6.  Applicants  state  that  the  expense 
ratio  of  the  VIP  Money  Market  Portfolio 
(.27%)  is  lower  than  that  of  the  )-P 
Money  Market  Fund  (.65%).  which  has 
remained  relatively  high  for  this  type  of 
fund  Further,  because  a  large  portion  of 
the  f-F  Money  Market  Fund  expenses  is 
fixed  and  the  size  of  the  Fund  is 
relatively  small  and  unlikely  to  grow 
significantly,  these  hxed  expenses 
currently  represent,  and  may  continue 
to  represent,  a  relatively  large 
percentage  of  the  Fund's  average  daily 
net  asMts.  In  contrast,  the  expense  ratio 
of  the  VIP  Money  Market  Portfolio  has 
remained  at  or  near  the  .27%  level  for 
many  years  and  is  likely  to  continue  to 
be  lower  because  of  the  Portfolio's  larger 
a.sset  beae.  Consequently.  Applicants 
assert  that,  following  the  Substitution. 
Contract  owners  will  not  be  exposed  to 
higher  expenses  and  sho<ild  b>enorit 
from  the  VIP  Money  Market  Portfolios 
lower  expense  ratio.  Additionally,  lower 
expense  ratios  generally  indicate  higher 
possible  investment  returns  for  Contract 
owners.  For  the  seven  days  ended  May 
31.  19<H.  the  yield  and  elective  yield 
were  3.338%  and  3.43%.  respectively, 
for  the  l-P  Money  Market  Fund,  and 

4  09%  and  4.18%,  respmiively.  for  the 
VIP  Money  Market  Portfolio 

7.  Appluanis  states  that  the  assets  of 
the  |-P  Money  Market  Fund  on  March 
31.  1()94  were  $21,118,119,  and  that  the 
Fund  has  not  exceeded  a  $25  million 
asset  level  during  the  past  ten  years 
•nded  March  31.  1994.  a  level  that  the 
Fund  is  not  expected  to  exceed  in  the 
future.  In  comparison,  the  VIP  Money 
Market  Portfolio's  assets  at  March  31. 
1994  were  $572  million  and  are 
expected  to  increaae.  Further,  while 
shares  of  the  VIP  Money  Market 
Portfolio  are  offiared  to  separate 
accounts  of  insurance  companies. 
whether  or  not  affiUaled  with  Fidelity 
Management,  shares  of  the  )-P  Money 
Market  Fund  are  actively  marketed  only 
to  lefTer^on-Pilot.  Applicants  thus 


submit  that  the  VIP  Money  Market 
Portfolio  is  more  likely  to  increase  in 
size  than  the  |-P  Money  Market  Fund. 

8.  Applicant  state  that  the  Contracts 
reserve  Jt'fferson-Pilot  the  right  to 
replace  shares  of  the  }-P  Money  Market 
Fund  held  by  the  Separate  Account  with 
shares  of  another  registered  investment 
company,  such  as  the  VIP  Fund,  if  (i) 
shares  of  the  J-P  Money  Market  Fund 
are  no  longer  available  for  investment 
by  the  Separate  Account,  or  (ii)  in 
)efferson-Pi lot's  judgment,  subject  to 
Commission  approval,  further 
investment  in  the  J-P  Money  Market 
Fund  should  become  inappropriate. 
Jefferson  Pi  lot  represents  that  further 
investment  in  shares  of  the  J-P  Money 
Market  Fund  is  no  longer  appropriate  in 
view  of  the  purposes  of  the  Contracts. 

9.  Contract  owners  *viU  incur  no 
transfer  fees  in  connection  with  the 
Substitution.  Applicants  represent  that 
the  Substitution  will  have  no  adverse 
federal  income  tax  consequences  for  the 
Contract  owners.  Additionally,  the 
Substitution  will  in  no  way  alter  the 
insurance  benefits  to  Contract  owners  or 
the  contra*  tual  obligations  of  Jefferson- 
Pilot  Contract  owners  will  continue  to 
look  to  Jefferson-Pilot  with  regard  to 
their  rights  under  the  Contracts. 

10.  Applicants  consent  to  the 
following  terms  of  and  conditions  to  the 
issuance  of  an  order  granting  an 
exemption  under  Section  26(b):» 

(a)  The  Suhsiilution  is  of  shares  of  the  J- 
P  Money  Market  Fund,  which  is  a  money 
market  fund  whose  objectives,  ptilicies  and 
rMirirtions  and  substantially  similar  to  those 
of  the  VIP  M<inev  Market  Portfolio  so  as  to 
continue  fulfillinaContrect  owners' 
ob|ec1iv«8  and  nsk  expectations. 

(b)  If  •  Contrart  owner  requests,  during  the 
Free  Transfer  Period,  asserts  will  be 
reallocated  fur  investment  in  a  Contract 
owner  selettcd  Subaccount.  The  Free 
Transfer  Puruxi  is  sufficient  time  for  Contract 
owners  to  rvf  insider  the  Substitution; 

(c)  The  .'Jub^titution  will,  in  all  cases,  be 
at  net  asset  value  of  the  respective  shares, 
without  the  imposition  of  any  transfer  or 
similar  charges. 

(dl  iefferson -Pilot  will  assume  all  expenses 
and  transaction  coats,  iociuding.  among 
others,  legal  and  accounting  fees  and  any 
brokerage  commiuions.  relating  to  the 
Substitution  in  a  roaoner  that  attributes  all 
transaction  costs  to  Jefferson-Pilot; 

(e)  The  Subatitution  in  no  way  will  alter 
the  iniuraace  benefits  to  the  Contract 
owners,  the  contractual  obligations  of 
Jefferson -Pi  lot 

(f)  The  Sut>stitutioa  in  no  way  will  altar  the 
tax  baoefiu  to  Contract  owners; 

(g)  (Contract  owocrs  may  cbooee  to 
withdraw  amounts  credited  to  them 
following  the  Substitution  under  conditions 


that  curmi  tlv  «xist  under  the  Contracts, 
subject  to  Hnv  applicable  deferred  sales 
charge,  and 

(h)  The  Substitution  is  expected  to  confer 
certain  modest  economic  benefits  to  Contract 
owners  by  virtue  of  the  enhanced  asset  size 
of  the  VIP  Money  Market  Portfolio. 

Coadusion 

Applicants  submit  that  the  exemptive 
relief  requested  under  Section  26(bJ  of 
the  1940  Act  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
of  the  1940  Act.  Accordingly  the 
Applicants  request  that  the  Commission 
grant  the  necessary  exemptions  and 
approvals  pursuant  to  Section  26(b)  of 
the  1940  Act  permitting  the 
Substitution. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  autbonly. 
Margaret  H.  McFariand. 
Depiity  Secnrtary 

TfR  Doc.  94-23992  Filed  9-27-94;  8:45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

Federat  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Commirtee,  General  Aviation 
Maintenance  Working  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnow:  Notice  of  establishment  of 
General  Aviation  Maintenance  WorJdng 
Group. 

SUMMARY:  Notice  is  given  of  the 
establishment  of  the  General  Aviation 
Maintenance  Working  Group  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC).  This  notice  informs 
the  public  of  the  activities  of  the  ARAC 
on  air  carrier/general  aviation 
maintenance  issues 
FO«  FURTHER  »*FORI«IATK>H  CONTACT: 

Mr.  Frederick  J.  Leonelli.  Assistant 
Executive  Director  for  Air  Carrier/ 
General  Aviation  Maintenance  Issues, 
Aviation  Rulemaking  Advisory 
Committee,  Flight  Standards  Service 
(AFS-300).  800  Indt'pendence  Avenue. 
SW..  Washington,  IX:  20591,  Telephone: 
(202)  267-3546.  FAX:  (202)  267-5230. 
SUPPlEMEmtary  tNfO«»«AnoN:  The 
Federal  AvifUmn  Administration  (FAA1 
hase«tablish»*d  nn  .Aviation  Rulemaking 
Advisory  Committw  [ARAC)  (Sfi  f'K 
2190.  January  22,  1991.  and  S«  KK  9230. 
February  19, 1993)  One  nrea  the  ARAC 
deals  with  is  air  carrier/general  aviation 


maintenance  issues.  These  issues 
involve  mechanic  certification  and 
approved  training  schools  outlined  in 
parts  65  and  147  and  the  maintenance 
standards  for  parts  23.  25,  27,  29,  31,  33, 
and  35  aircraft,  engines,  propellers,  and 
their  component  parts  and  parallel 
provisions  in  parts  21,  43,  91, 121, 125, 
127, 129, 133, 135, and  137  of  the 
Federal  Aviation  Regulations  (FAR), 
which  are  the  responsibility  of  the  FAA 
Director,  Flight  Standards  Service. 

Task 

Specifically,  the  working  group's  task 
is  the  following: 

Review  Title  14  Clode  of  Federal 
Regulations,  parts  43  and  91.  and  supporting 
policy  and  guidance  material  for  the  purjKjse 
of  determining  the  course  of  action  to  be 
taken  for  rulemaking  and/or  policy  relative  to 
the  issue  of  general  aviation  aircraft 
inspection  and  maintenance,  specifically 
section  91.409,  part  43,  and  Appendices  A 
and  D  of  part  43.  In  your  review,  consider 
any  insp>ection  and  maintenance  initiatives 
underway  throughout  the  aviation  industry 
affecting  general  aviation  with  a  maximum 
certificated  takeoff  weight  of  12,500  pounds 
or  less.  Also  consider  ongoing  initiatives  in 
the  areas  of:  maintenance  recordkeeping; 
research  and  development;  the  age  of  the 
current  aircraft  fleet;  harmonization;  the  true 
cost  of  inspection  versus  maintenance;  and 
changes  in  technology. 

If  deemed  appropriate,  draft  for  ARAC  a 
notice  of  proposed  rulemaking  for  the  task 
proposing  new  or  revised  requirements,  a 
supporting  economic  analysis  and  other 
required  analysis,  advisory  and  guidance 
material,  and  any  other  collateral  documents 
the  working  group  determines  to  be  needed. 

Reports 

A.  Recommend  time  line(s)  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider  air 
carrier'general  aviation  maintenance 
issues  held  following  publication  of  this 
notice. 

B.  Give  a  detailed  conceptual 
presentation  on  the  task  to  the  ARAC 
before  proceeding  with  the  work  stated 
under  item  C  below. 

C.  Give  a  status  report  on  the  task  at 
each  meeting  of  ARAC  held  to  consider 
air  carrier/general  aviation  maintenance 
issues. 

The  General  Aviation  Maintenance 
Working  Group  will  be  comprised  of 
experts  from  those  organizations  having 
an  interest  in  the  task  assigned.  A 
working  group  member  need  not 
necessarily  be  a  representative  of  one  of 
the  member  organizations  of  ARAC.  An 
individual  who  has  expertise  in  the 
subject  matter  and  wishes  to  become  a 
member  of  the  working  group  should 
write  the  person  listed  under  the 
caption  FOR  FURTHER  INFORMATION 


CONTACT  expressing  that  desire, 
describing  his  or  her  interest  in  the  task, 
and  the  expertise  he  or  she  would  bring 
to  the  working  group.  The  request  will 
be  reviewed  with  the  Assistant  Chair  of 
the  ARAC  for  air  carrier/general  aviation 
maintenance  issues  and  the  Chair  of  the 
General  Aviation  Maintenance  Working 
Group,  and  the  individual  will  be 
advised  whether  or  not  the  request  can 
be  accommodated. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  ARAC  to 
consider  air  carrier/general  aviation 
maintenance  issues  will  be  open  to  the 
public  except  as  authorized  by  section 
10(d)  of  the  Federal  Advisory 
Committee  Act.  Meetings  of  the  General 
Aviation  Maintenance  Working  Group 
will  not  be  open  to  the  public,  except 
to  the  extent  that  individuals  with  an 
interest  and  expertise  are  selected  to 
participate.  No  public  announcement  of 
working  group  meetings  will  be  made. 

Issued  in  Washington,  DC.  on  September 
23, 1994. 

Frederick ).  Leonelli, 

Assistant  Executive  Director  for  Air  Carrier/ 
General,  Aviation  Maintenance  Issues. 
Aviation  Rulemaking  Advisory  Committee. 
|FR  Doc.  94-24003  Filed  9-27-94;  8:45  ami 
HLUNC  cooc  4t1»-13-M 


RTCA,  Inc.;  Special  Committee  183, 
Second  Meeting;  Standards  for  Airport 
Security  Access  Control  Systems 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
183  meeting  to  be  held  November  1-2, 
1994.  The  meeting  will  be  held  at  the 
RTCA  Conference  Room,  1140 
Connecticut  Avenue,  NW,  Suite  1020, 
Washington,  DC  20036. 

Please  Note  the  Different  Times:  First 
Day — Designated  Working  Groups 
@12;00;  Plenary  @1:00.  Second  Day- 
Plenary  @9:00. 

Agenda  will  be  as  follows:  (1) 
Administrative  remarks;  (2)  General 
introductions;  (3)  Approval  of  agenda; 
(4)  Report  by  System  Scope  and 
Configuration  Working  Group;  (5) 
Report  by  User  Requirements  Working 
Group;  (6)  Identify  goals,  develop  work 
program  and  examine  milestones;  (7) 
Assign  tasks;  (8)  Other  business;  (9) 
Establish  agenda  for  next  meeting;  (10) 
Date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 


members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington,  DC  on  September 
22.1994. 

David  W.  Ford. 

Designated  Officer 

IFR  Doc.  94-24004  Filed  &-27-94;  8:45  am) 
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RTCA,  Inc.,  Special  Committee  162; 
Twenty-Third  Meeting;  Aviation 
Systems  Design  Guidelines  tor  Open 
Systems  Interconnection  (OS!) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.  Appendix  I),  notice 
is  hereby  given  for  Special  Committee 
162  meeting  to  be  held  November  7-9, 
1994.  starting  at  9:00  a.m.  The  meeting 
will  be  held  at  the  RTCA  Conference 
Room,  1140  Connecticut  Avenue,  NW., 
Suite  1020,  Washington.  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  introductory  remarks;  (2) 
Approval  of  the  summary  of  the  twenty- 
second  meeting  held  August  17-19, 
1994;  (3)  Reports  of  related  activities 
being  conducted  by  other  organizations; 
(4)  Discussion  of  router  discovery  and 
routing  initiation  development 
activities;  (5)  Ehscussion  of  issues 
related  to  "ATN  Router  MOPS" 
development;  (6)  Other  business;  (7) 
Date  and  place  of  next  meeting. 

Please  Note:  The  .Agenda  items  above  will 
be  addressed  the  first  day,  November  7.  The 
following  two  days  will  be  dedicated  to 
further  development  of  the  "ATN  router 
mops". 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  A\er,\xc, 
NW.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339.  Any  meir.ber  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 

Issued  in  Washington.  DC,  on  September 
22,1994. 

David  W.  Ford. 

Designated  Officer. 

(FR  Doc.  94-24005  Filed  9-27-94;  8:45  am) 
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FtKi«ral  Highway  Administration 

Environmental  Impact  Statement: 
Clatsop  County,  Oregon 

AGENCY:  Federal  Highway 
Administration  (FHVVA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impaci  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Clatsop  County.  Oregon.  The  Orwgon 
Department  of  Transportation  (OUOT) 
prepared  and  published  a  Draft 
Environmental  Impact  Statement  (DEIS) 
in  September  1993  and  held  a  Public 
Hearing  in  October  1993.  Originally, 
this  project  was  planned  for  Access 
Oregon  Highway  funding.  Because  of  an 
unanticipated  shortage  of  State  funds. 
ODOT  is  now  requesting  federal-aid 
participation  in  the  proposed  project.  As 
a  result.  FHWA  is  reviewing  the  DEIS, 
public  hearing  testimony  and  comments 
re<;eived  on  the  DEIS  to  determine  if  all 
federal  requirements  have  been  met  to 
allow  us  to  approve  the  DEIS  for 
circulation  in  accordance  with 
requirements  in  23  CFR  771 
FOR  FURTHER  INFORMATHX  CONTACT: 
Elton  Chang.  Environmental  Engineer. 
Federal  Highway  Administration. 
Equitable  Center.  Suite  100.  530  Center 
Street  NE..  Salem.  Oregon  97301. 
Telephone  (503)  39»-5749.  FAX  (503) 
399-5838 

•UPPLEMCNTARV  INFORMATION:  The 
FHWA  is  currently  reviewing  the  DEIS, 
public  hearing  testimony  and  written 
comments.  FHWA.  in  cooperation  with 
the  ODOT.  will  prepare  a  Draft  4(0 
evaluation  which  will  accompany  the 
DEIS.  FHWA  and  ODOT  will  determine 
whether  a  supplemental  environmental 
document  is  necessary  and  prepare  a 
Final  Environmental  Impact  Statement 
for  the  project. 

The  proposed  project  would  realign 
about  a  9.66  kilometer  (6  mile)  segment 
of  the  Lower  Columbia  River  Highway 
(US  30)  from  the  John  Day  River  Bridge, 
over  new  alignment  through  the  Clatsop 
State  Forest,  to  connect  with  the 
existing  Nehalem  Highway  (OR  202)  at 
Williamsport  Road,  and  then  to  join  US 
101  on  the  west  side  of  Astoria  near  the 
north  end  of  the  Youngs  Bay  bridge  The 
improvements  would  include  an 
interchange  at  the  existing  Williamsport 
Road-Nehalem  Highway  intersection, 
upgrading  of  the  US  101/OR  202 
intersection,  improving  acceM  to  the 
Fort  of  Astoria,  and  widening  of  the 
existing  OR  202  and  US  1(  1  segments 
of  the  project. 

The  purpose  of  the  proposed  project 
is  to  provide  an  improved  and  safe  route 


UMI 


for  traffic  to  and  from  the  Port  of 
Astoria,  to  reduce  the  truclc  traffic, 
improve  safety  and  overall  congestion  in 
downtown  Astoria,  and  provide  a 
second  east-west  route  in  and  out  of 
Astoria.  The  No-Build  and  tbe  one  Build 
Alternative  are  under  consideration. 

The  ODOT  DEIS  indicates  that 
approximately  31.6  hectares  (78  acres) 
of  additional  right-of-way  would  be 
required  for  the  project.  This  includes 
23.1  ha  (57  acres)  of  forest  land.  3.2  ha 
(8  acresj  of  residential  land.  2.8  ha  (7 
acres)  of  undevelofwd  land,  and  2.4  ha 
(6  acres]  of  various  other  uses.  The 
project  would  displace  an  estimated  35- 
40  residences  in  which  about  75-90 
persons  lived  in  late  1992.  In  addition, 
it  would  displace  approximately  6 
businesses  which  employ  about  25 
worlcers.  The  project  will  affect  and  use 
right-of-way  from  four  historic 
properties.  It  is  estimated  that  the 
project  may  impact  about  6.5  ha  (16 
acres)  of  wetlands.  Threatened  and 
endangered  species  have  been  identified 
in  the  project  corridor  as  well  as  a  great 
blue  heron  rool^ery  and  habitat  used  by 
Roosevelt  elk  and  blacktail  deer. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  federal,  state,  and 
local  agencies.  Public  meetings  and  a 
public  hearing  have  been  held  on  the 
proposed  project.  Additional  public 
meetings  will  be  held  if  needed. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Cataioji  of  Federal  Domestic  Assistance 
Program  Number  20  20S.  Highway  Research. 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on   September  19.  1994. 
Elton  Chang, 

Environmental  Engineer.  Federal  Highway 
Administration. 
(FR  Doc  94-23928  Filed  9-27-94;  8:45  am) 
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National  Highway  Traffic  Safety 

Administration 

[Docket  No.  94-75.  Notice  1] 

Automobili  Lamborghini,  Application 
for  Temporary  Ejemption  From 
Federal  Motor  Vehicle  Safety  Standard 
No  214 

Automobili  Lamborghini  S.p.A.  of 
Sant'Agata  Bolognese.  Italy, 
("Lamborghini")  has  applied  for  a 
temporary  exemption  from  the  dynamic 
side  impact  protection  requirements  of 


Federal  Motor  Vehicle  Safety  Standard 
No.  214  Side  Impact  Protection.  The 
basis  of  the  application  is  that 
compliance  would  cause  substantial 
economic  hardship  to  a  company  that 
has  tried  to  comply  with  the  standard  in 
good  faith. 

Notice  of  receipt  of  the  application  is 
published  in  accordance  with  the 
statutory  requirements  of  49  U.S.C. 
§  30113(b)(2)  and  does  not  represent  any 
judgment  of  the  agency  on  the  merits  of 
the  application. 

On  May  16,  1994.  Lamborghini 
petitioned  NHTSA  to  permit  Chrysler 
Corporation  to  include  Lamborghini 
vehicles  in  its  vehicle  fleet  for  the 
purpose  of  compliance  with  Standard 
No.  214's  phase-in  calculation  for 
enhanced  side  protection.  In  the 
alternative,  it  petitioned  NHTSA  to 
grant  the  company  a  temporary 
exemption  from  the  side  impact 
standard's  new  performance 
requirements  until  September  1. 1996. 
On  August  5, 1994.  NHTSA  denied 
Lamborghini's  request  to  be  included  in 
Chrysler's  fleet  because  Chrysler  had 
sold  its  interest  in  Lamborghini  on 
January  31.  1994,  to  a  group  of  investors 
led  by  MegaTech  Ltd.,  a  Bermuda 
corporation.  At  tbe  same  time,  NHTSA 
informed  Lamborghini  that  it  would 
proceed  to  consider  the  question  of 
temporary  exemption.  Lamborghini 
supplemented  its  application  on  August 
22.  1994. 

Lamborghini  has  manufactured  only 
1.475  motor  vehicles  over  the  past  five 
years,  approximately  25%  of  which 
have  been  sold  in  the  United  States. 
Denial  of  its  petition  would  therefore 
mean  loss  of  the  important  U.S.  market 
until  compliance  could  be  achieved,  an 
estimated  250  sales  of  670  produced 
t)etween  January  1,  1995  and  August  31, 
1996.  The  applicant  had  operating 
losses  in  1993  of  approximately 
$5,000,000.  and  in  1992  of 
approximately  $28,000,000.  For  1991  it 
had  an  operating  profit  of  almost 
$5,000,000. 

While  it  was  owned  by  Chrysler, 
Lamborghini  vehicles  were  scheduled  to 
be  modified  during  the  last  year  of  the 
phase-in  period  which  ends  with 
vehicles  produced  on  August  31.  1996. 
because  of  the  low  number  of  vehicles 
produced  and  the  lead  time  necessary 
for  engineering  and  tooling 
modifications.  Chrysler's  sale  of 
Lamborghini,  therefore,  has  placed  the 
applicant  in  a  difficult  position  since, 
before  the  sale.  "Lamborghini  had  a 
good  faith  basis  for  believing  that  it 
would  not  need  to  meet  the 
requirements  of  Standard  214  until  the 
production  year  beginning  September  1, 
1996  *   •   •."  Lamborghini  was  left 


without  sufficient  lead  time  to  comply 
100%  of  its  production  by  either 
September  1, 1994  or  September  1, 
1995,  and,  since  it  produces  only  a 
single  model,  cannot  avail  itself  of  the 
phase-in  requirement. 

Accordingly,  it  has  begun  the 
preliminary  work  required  to  effect 
compliance  in  production  vehicles 
manufactured  beginning  July  1996. 
During  that  time,  it  estimates  that  it  will 
spend  between  $500,000  and  $900,000 
on  research,  development,  and  tooling 
changes. 

Lamborghini  argues  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety 
because  it  is  "one  of  the  last  small, 
pioneering  and  independent  automobile 
manufacturers  •   •   •  precisely  the  type 
of  small  manufacturer  that  the  *  *  * 
temporary  exemption  authority  is 
intended  to  assist."  Its  vehicles  "are 
used  predominantly  for  shorter 
pleasure,  rather  than  commuting  or 
longer,  trips"  so  that  an  exemption 
"would  have  an  imperceptible  impact 
on  motor  vehicle  safety."  It  points  out 
that  the  livelihoods  of  its  workers  in 
U.S.  distributorships  and  dealerships 
would  be  affected  by  a  denial. 

Interested  persons  are  invited  to 
submit  comments  on  the  application 
described  above.  Comments  should  refer 
to  the  docket  number  and  the  notice 
number,  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  room  5109,  400 
Seventh  Street,  SW,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered,  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address  both  before  and  after  that  date. 
To  the  extent  possible,  comments  filed 
after  the  closing  date  will  also  be 
considered. 

Notice  of  final  action  on  the 
application  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  October  28, 1994. 

(49  use.  30113;  delegations  of  authority  at 
49  CFR  1.50.  501.8) 

Issued  on  September  22, 1994. 
Barry  Felrice 

Associate  Administrator  for  Rulemaking. 
IFR  Doc  94-23909  Filed  9-27-94;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

September  22, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request 

In  order  to  conduct  the  sur\ey 
described  below  in  a  timely  manner,  the 
Department  of  Treasury  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  this 
information  collection  by  October  4, 
1994.  All  public  comments  must  be 
received  by  close  of  business  September 
29.  1994. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432 

Survey  Project  Number:  IRS  PC:V  94- 
008 

Type  ofRe\iew:  Revision 

Title:  Business  Assistance  Center 

Description:  The  Internal  Revenue 
Service  Office  in  Buffalo,  New  York 
opened  an  assistance  center  for 
business  owners  in  October  1993. 
This  center  is  the  first  IRS  walk-in 
office  set  up  for  business  owners  and 
has  part-time  support  and  staff  from 
several  other  federal,  state,  and  local 
governmental  agencies.  This  is  a 
three-year  test  to  extract  data  on  a 
one-stop  assistance  for  small  business 
taxpayers  in  order  to  increase 
compliance  and  reduce  burden. 

Respondents:  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
9,600 

Estimated  Burden  Hours  Per 
Respondent: 
Respondents— 9,600 
Time/interview — 1  minute 

Frequency  of  Response:  Varies 

Estimated  Total  Reporting  Burden:  160 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue,  Service, 
Room  5571, 1111  Constitution 
Avenue,  N.W.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340,  Office  of  Management  and 


Budget,  Room  10226,  New  Executiv« 
Office  Building,  Washington,  DC 
20503 
Dale  A.  Morgan, 

Departmental  Reports,  Management  Officer 
[FR  Doc.  94-23997  Filed  9-27-94;  8:45  am) 
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Public  Information  Coliection 
Requirements  Submitted  tc  OMB  tor 
Review 

September  21, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  tbe  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington.  DC  20220. 

Special  Request 

In  order  to  conduct  the  survey 
described  below  in  a  timely  manner,  the 
Department  of  Treasury  is  requesting 
Office  of  Management  and  Budget 
(OMB)  review  and  approve  this 
information  collection  by  September  23, 
1994.  All  public  comments  must  be 
received  by  close  of  business  September 
23, 1994. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432 

Sur\'ev  Project  Number:  IRS  PC:V  94- 
007 

Type  of  Review:  Revision 

Title:  Early  Intervention  Contact 
Interview 

Description:  The  Internal  Revenue 
Ser\'ice  is  looking  at  ways  to 
encourage  and  assist  taxpayers  to 
more  promptly  resolve  their  tax 
liabilities.  To  this  end,  the  Collection 
function  is  currently  conducting  a 
major  test  to  examine  the  strategy  of 
interrupting  the  notice  stream  to  make 
contact  with  delinquent  taxpayers. 
The  strategy  employed  is  to  make 
personal  telephone  calls  in  place  of 
third  notice  correspondence  on  a 
sample  of  balance  due  and  return 
delinquency  cases. 

Respondents:  Individuals  or  household ; 

Estimated  Number  of  Respondents: 
1.000 

Estimated  Burden  Hours  Per 
Respondent: 
Respondents — 1 ,000 
Time/ interview — 3  minutes 
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Frequency  of  Response:  Varies 

Estimated  Total  Reporting  Rurdcn:  50 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571.  nil  Constitution 
Avenue.  N.W..  Washington.  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7340.  Offu-e  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building;.  Washington.  DC 
20503 

Dale  A.  Morgan, 

DeparUnvntuI  Reports  Management  Officer. 

IFR  Doc.  94-23998  Filod  9-27-94;  8:45  ami 
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Public  Inlormation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Septembi^r  22.  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  i.ollet:tion  rt^quiremenK.s)  to 
OMB  for  review  and  (.lejrance  under  the 


Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  IVpartment 
Clearance  Officer.  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue.  N\V..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  154 5-01 62 

Form  Number:  IKS  Form  4136 

Type  of  Review:  Revision 

Title:  Credit  for  Federal  Tax  Paid  on 
Fuels 

Dfscription:  Internal  Revenue  Code 
(IRC)  Section  34  allows  a  credit  for 
Federal  excise  tax  for  certain  fuel 
uses.  This  form  is  used  to  figure  the 
amount  of  income  tax  credit.  The  data 
is  used  to  verif>'  the  validity  of  the 
claim  for  the  type  of  exempt  use. 

Respondents:  Individuals  or 

households.  Farms,  Rusine.sses  or 


other  for-profit.  Small  businesses  or 

organizations 
Estimated  Number  of  Respondents/ 

Recordkeepers:  700.000 
Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 10  hr..  17  min. 

Preparing  and  sending  the  form  to  the 
IRS— 10  min. 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  7,315,000 

hours 
Clearance  Officer:  Garrick  Shear  (202) 

622-3869,  Internal  Revenue  Service, 

Room  5571.  1111  Constitution 

Avenue,  NW.,  Washington.  DC  20224 
OMB  Reviewer:  Milo  Sunderhauf  (202) 

395-7340.  Office  of  Management  and 

Budget.  Room  10226.  New  Executive 

Office  Building.  Washington,  DC 

20503 
Dale  A.  Morgan. 

DepcirUnental  Reports  Management  Officer. 
!FR  D(K..  94-23999  Filoii  9-27-94;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  59,  No.  187 

Wednesday.  September  28,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemment  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

Octobers,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 


entrance  between  20th  and  2lst  Streets, 
NW.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 


Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  23, 1994. 
)eimifer  J.  lohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-24053  Filed  9-23-94;  4:43  pm) 
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Corrections 


Federal  Rf^.-.ttr 

VoL  59.  No.  187 

Wednesday,  September  28,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  o(  previousJy 
pubiisheO  Presidential.  Rule,  Proposed  Rule. 
and  Notice  docunr>ents.  These  corrections  are 
prepared  by  the  Office  cH  the  Federal 
Register  Agency  prepared  correctiorw  are 
Issued  as  signed  documents  arxl  appear  in 
the  appropriate  documerV  categories 
elsewhere  m  the  issue. 


DEPARTMENT  Of  ENERGY 

10CFR  Pan  810 

Assistance  to  Foreign  Atomic  Energy 
Activities 

Correction 

In  proposed  rule  document  94-21261 
beginning  on  page  44381  in  the  issue  of 
Monday,  August  29. 1994.  make  the 
following  correction: 

On  page  44381.  in  the  second  column, 
under  SUMMARY,  in  the  second  line 
insert  "aniond"  between  "to"  and  "its". 

BILUMQ  COOC  1S0M)1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

(FRL-5027-7] 

Standards  of  Performance  for  New 
Stationary  Sources,  Supplemental 
Delegation  of  Authority  to  the 
Commonwealth  of  Kentucky 

Correction 

In  rule  document  94-19165  beginning 
on  page  40258  in  the  issue  of  Monday. 
August  8.  1994,  make  the  following 
correction: 

On  page  40259.  in  the  first  column,  in 
the  first  full  paragraph,  in  the  eighth 


line,  the  word  "not"  should  read 

"now" 

BILLIMQ  COOC  1S0&41-0 

PEDERAL  COMMUNiTATIONS 
COMMISSION 

4,'  C.f^n  Pj,--!  2 

rer  Docket  No  94-45,  FCC  94-1101 

f?f»v  s ior  0'  t^*»  Ru  PH  Regard! nq 

Autnonzations 
Correction 

In  proposed  rule  document  94-14915 
beginning  on  page  in  the  issue  of 
Tuesday.  June  21,  1994,  ihake  the 
following  corrections: 

On  page  31966.  in  the  first  column, 
under  DATES: 

(a)  In  the  penultimate  line  "5"  should 
read  "6". 

(b)  In  the  last  line  "4"  should  read 
••6". 

M-UNO  COOC  1S0S-01-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

tR>>— se  No.  34-34647;  International  Series 
R«l«M«No.  712;  File  No.  SR- PS E  04-151 

Self-Regulatory  Organizations:  Order 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approvji 
of  Amendment  No   3  to  a  Propostxj 
^./►'  C^.r^ge  by  the  Pacific  Stock 
EAChdnye,  inc.,  Relating  to  the  Listing 
of  Options  and  Long-Term  Options  on 
the  Telegraph  Ltd.  Israel  Index 

Correction 

In  notice  document  94-22731 
begirming  on  page  47193  in  the  issue  of 


Wednesday.  September  14.  1994.  the 
release  number  should  read  as  set  forth 
above. 


B4LUN0  COOC  1»0S41-0 


DEPARTMENT  OF  TRANSPORTATION 

F-.xJf-rai  Av.ation  Admnistration 
14  Cf^R  P.ir*  n 

[Airspace  Docliet  No  94  aea-09] 

Modification  of  Class  D  Airspace  and 
Establishment  of  Class  E  Airspace, 
Various  Locations  Suito  of 
Pennsylvania 

Correction 

In  rule  document  94-21976  beginning 
on  page  46165.  in  the  issue  of 
Wednesday,  September  7,  1994,  make 
the  following  corrections: 

171.1    [Corrected] 

On  page  46166,  in  the  second  column, 
in  the  third  full  paragraph,  in  the 
second  line  from  the  bottom,  "long. 
76''48'23-W.,"  should  read 
"76''48'37'W.,". 

On  page  46167.  in  the  first  column,  in 
the  third  full  paragraph,  in  the  fourth 
line,  "west"  should  read  "p-ast". 
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Part  ii 

Department  of 
Energy 

Office  of  Energy  Efficiency  snd 
Renewable  Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 

Consumer  Products;  Final  and  Propcsed 

Rules 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10CFR  Part  430 

(Docket  No  EE-RM-94-220-in 

RIN:  1904-AA61 

Energy  Conservation  Program  for 
Consumer  Products 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Interim  final  rule. 

summary:  The  Department  of  Energy 
(the  Department)  gives  notice  of  an 
Interim  Final  Rule  to  establish  test 
procedures  for  fluorescent  and 
incandescent  lamps,  incorporating  by 
reference  test  procedures  adopted  by  the 
Illuminating  Engineering  Society  (lES), 
American  National  Standards  Institute 
(ANSI)  and  the  International 
Commission  on  Illumination  (CIE).  The 
Energy  Policy  Act  of  1992  requires  the 
Department  of  Energy  to  administer  an 
energy  conservation  program  for  certain 
major  household  appliances  and 
commercial  equipment.  Among  other 
program  elements,  the  law  requires  that 
standard  methods  of  testing  be 
prescribed  for  each  covered  product. 
Today's  Interim  Final  Rule  will  put 
lighting  test  procedures  in  effect  so  that 
hghting  manufacturers  can  meet  the 
testing  requirements  imposed  by  the 
Energy  Policy  Act  of  1992. 
DATES:  This  rule  is  effective  October  28, 
1994.  The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  28. 
1994. 

Written  comments  (eight  copies)  in 
response  to  this  notice  must  be  received 
by  December  12.  1994. 
ADDRESSES:  Written  comments  (eight 
copies)  are  to  be  submitted  to:  U.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Interim  Final  Test  Procedures  for 
Fluorescent  Lamps  and  Incandescent 
Lamps.  Docket  No.  EE-RM-94-220-IF. 
Forrestal  Building.  1000  Independence 
Avenue,  SW..  Washington.  DC  20585. 

Copies  of  the  public  comments 
received  may  be  read  at  the  IDepartment 
of  Energy  Freedom  of  Information 
Reading  Room.  U.S.  Department  of 
Energy.  Forrestal  Building,  Room  lE- 
190,  1000  Independence  Avenue,  SW.. 
Washington.  DC  20585.  (202)  586-6020. 
between  the  hours  of  9  a.m.  and  4  p  m  . 
Monday  through  Friday,  except  Federal 
holidays. 


The  Department  is  incorporating  by 
reference  several  test  standards  from  the 
Illuminating  Engineering  Society 
(Illuminating  Engineering  Society),  the 
American  National  Standards  Institute 
(ANSI),  and  the  International 
Commission  on  Illumination  (CIE). 
These  standards  are  listed  below: 

1 .  American  National  Standards 
Institute  C78.1-1991.  "for 
Fluorescent  Lamps — Rapid-Start 
Types — Dimensional  and  Electrical 
Characteristics" 

2.  American  National  Standards 
Institute  C78. 2-1991.  "for 
Fluorescent  Lamps — Preheat-Start 
Types — Dimensional  and  Electrical 
Characteristics" 

3.  American  National  Standards 
bistitute  C78. 3-1991.  "for 
Fluorescent  Lamps — Instant-Start 
and  Cold-Cathode  Types — 
Dimensional  and  Electrical 
Characteristics" 

4.  American  National  Standards 
Institute  C78.375-1991.  "for 
Fluorescent  Lamps — Cuide  for 
Electrical  Measurements" 

5.  American  National  Standards 
Institute  C82. 3-1983  "for  Reference 
Ballasts  for  Fluorescent  Lamps" 

6.  International  Commission  on 
Illumination  Publication  No.  13.2 
1974.  corrected  reprint  1993. 
"Method  of  Measuring  and 
Specifying  Color  Rendering 
Properties  of  Light  Sources,"  ISBN 

-     3  900  734  39  9 

7.  Illuminating  Engineering  Society 
LM-9-88.  "Illuminating 
Engineering  Society  Approved 
Method  for  the  Electrical  and 
Photometric  Measurements  of 
Fluorescent  Lamps" 

8.  Illuminating  Engineering  Society 
LM-16-84.  "Illuminating 
Engineering  Society  Practical  Guide 
to  Colorimetry  of  Light  Sources" 

9.  Illuminating  Engineering  Society 
LM-20-1982.  "Illuminating 
Engineering  Society  Approved 
Method  for  Photometric  Measuring 
and  Reporting  Tests  on  Reflector 
Type  Lamps" 

10.  Illuminating  Engineering  Society 
LM-45-91.  "Illuminating 
Engineering  Society  Approved 
Method  for  Electrical  and 
Photometric  Measurements  of 
General  Service  Incandescent 
Filament  Lamps" 

11.  Illuminating  Engineering  Society 
LM-58-83.  "Illuminating 
Engineering  Society  Guide  to 
Spectroradiometric  Measurements" 

12.  Illuminating  Engineering  Society 
LM-66-1991,  "Illuminating 
Engineering  Society  Approved 


Method  for  the  Electrical  and 
Photometric  Measurements  of 
Single-Ended  Compact  Fluorescent 
Lamps" 

Copies  of  these  standards  may  be 
viewed  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room 
at  the  address  stated  above.  Copies  of 
the  American  National  Standards  may 
be  obtained  from  ANSI.  1430  Broadway, 
New  York.  NY  10018,  (212)  642^900. 
Copies  of  the  Illuminating  Engineering 
Society  Standards  may  be  obtained  from 
the  Illuminating  Engineering  Society, 
Publications  Department,  345  E.  47th 
Street,  New  York.  NY  10017.  (212)  705- 
7925.  Copies  of  the  International 
Commission  on  Illumination  Standard 
may  be  obtained  from  the  Bureau 
Central  De  La  CIE.  4  AV.  Du  Recteur- 
Poincare.  75  782  Paris.  Cedex  16. 
France. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  Section  IX..  "Public 
Comment."  of  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terrence  L.  Logee,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy.  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585.  (202)  586- 
1689. 

Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy.  Office  of  General  Counsel. 
Mail  Station  GC-72.  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Washington.  DC  20585.  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA),  Pub.  L. 
94-163.  as  amended  by  the  National 
Energy  Conservation  Policy  Act 
(NECPA).  Pub.  L.  95-619,  the  National 
Appliance  Energy  Conservation  Act 
(NAECA)  of  1987.  Pub.  L.  100-12.  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988 
(NAECA  1988).  Pub.  L.  100-357.  and 
the  Energy  Policy  Act  of  1992  [EPACT). 
Pub.  L.  102-486.  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles 
(Program).'  The  consumer  and 
commercial  products  currently  subject 
to  this  Program  (often  referred  to 
hereafter  as  "covered  products") 
include  general  service  fluorescent 


'  Part  B  of  Title  ni  of  EPCA.  as  amended,  is 
referred  to  in  this  Interim  Final  Rule  as  the  "Act." 
Part  B  of  Title  Ul  Is  codified  at  42  U.S.C.  6291-«309. 


lamps  and  general  service  incandescent 
lamps,  the  subject  of  today's  notice. 

Under  the  Act.  the  Program  consists 
essentially  of  three  parts:  testing, 
labeling,  and  Federal  energy 
conservation  standards.  The 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology,  is  required  to  amend  or 
establish  new  test  procedures  as 
appropriate  for  each  of  the  covered 
products.  Section  323.  Test  procedures 
shall  be  reasonably  designed  to  produce 
test  results  which  measure  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use  and  shall  not 
be  unduly  burdensome  to  conduct. 
Section  323(b)i3).  A  test  procedure  is 
not  required  if  the  Department  of  Energy 
dctennines  by  rale  that  one  cannot  be 
developed.  Section  323(d)(1).  One 
hundred  and  eighty  days  after  a  test 
procedure  for  a  product  is  adopted,  no 
manufacturer  may  represent  the  energy 
consumption  or  cost  of  energy 
consumed  by  the  product  except  as 
reflected  in  tests  conducted  according  to 
the  Department  of  Energy  procedure. 
Section  323(c)(2). 

However,  the  180-day  period  referred 
to  in  section  323(c)(2)  may  be  extended 
for  an  additional  180  days  if  the 
Secretary  determines  that  the 
requirements  of  section  323(c)(2)  would 
impose  undue  burden.  Section 
323(c)(3).  Test  procedures  appear  at  10 
CFR  Part  430,  subpart  B. 

Labeling  rules  for  household 
appliances  and  certain  commercial 
products  are  administered  by  the 
Federal  Trade  Commission. 

Section  323(b)(6)  of  the  Act  also 
specifies  that  the  Secretary  shall 
prescribe  test  procedures  for  fluorescent 
lamps  and  incandescent  reflector  lamps 
taking  into  consideration  the  applicable 
standards  of  the  Illuminating 
Engineering  Society  or  American 
National  Standards  Institute.  These  test 
procedures  have  all  been  reviewed  by 
the  National  Institute  of  Standards  and 
Technology  in  consultation  with  the 
National  Electrical  Manufaciurers 
Association.  DOE  has  determined  that 
these  test  procedures  will  meet  its 
needs.  Therefore,  today's  Interim  Final 
Rule  incorporates  by  reference:  The  test 
methods  found  in  Illuminating 
Engineering  Society  test  procedure  LM- 
9-88  for  testing  and  measuring  the 
performance  of  general  service 
fluorescent  lamps;  Illuminating 
Engineering  Society  test  procedures 
LM-58-1983.  and  LM-16-1984  and  the 
International  Commission  on 
Illumination  publication  number  13.2- 
1974  for  measuring  the  color  rendering 


index  of  general  service  fluorescent 
lamps  which  is  incorporated  by 
reference  in  tlie  Illuminating 
Engineering  Society  publication  number 
LM-16— 1984;  and  Illuminating 
Engineering  Society  test  procedure  LM- 
20-1982  for  testing  and  measuring  the 
performance  of  incandescent  reflector 
lamps.  Additionally,  today's  Interim 
Final  Rule  incorporates  by  reference  the 
test  methods  found  in  Illuminating 
Engineering  Society  test  procedtiTR  LM- 
6f»-1991  for  testing  and  measuring  the 
performance  of  medium  base  compact 
fluorescent  lamps  and  Illuminating 
Engineering  Society  test  procedure  LM- 
45-91  for  testing  and  measuring  the 
performance  of  general  service 
incandescent  lamps. 

The  above  test  procedures  do  not 
provide  for  a  mep^-urentent  of  annual 
energy  consumption  and  arjiual 
operating  cost  which  are  needed  to 
comply  with  the  Act.  Ther.;fore,  the 
Department's  test  procedures  include  a 
method  of  calculating  the  estimated 
aimual  energy  consumption  and  the 
estimated  annual  operating  cost.  The 
Department  is  publishing  elsewhere  in 
this  issue  a  Proposed  Rule  amending 
part  430  to  define  colored  Huorescent 
and  incandescent  lamps  and  to  define 
the  exemption  from  energy  conservation 
standards  for  a  rough  or  vibration 
serv  ice  incandescent  refiector  lamp. 

II.  Discussion 

By  this  notice,  the  Department  is 
adding  a  new  section  to  establish  test 
procedures  for  general  service 
fluorescent  and  incandescent  lamps. 
These  test  procedures  will  apply  to 
tliose  products  covered  by  sections 
322{a)(14)  and  325{i)(l)  of  the  Act. 

A.  Covered  Product 

The  definitions  of  covered  products 
are  found  in  section  322  of  the  Energy 
Pohcy  and  Conservation  Act  as 
amended.  For  lamps,  covered  products 
in  section  322(a)(14)  include  only 
specified  fluorescent  lamps,  i.e.,  4-foot 
medium  bi-pm,  2-foot  U-shaped,  8-foot 
slimline  and  8-foot  high  output,  and 
incandescent  reflector  lamps.  The 
Department  believes  that  covered  lamps 
in  section  322(a)(14)  of  the  Act  should 
also  include  general  service  fluorescent 
lamps,  medium  base  compact 
fluorescent  lamps,  and  general  service 
incandescent  lamps  as  defined  in 
§  430.2  of  this  notice,  infra.  Adding 
these  lamps  to  the  covered  products 
would  be  consistent  with  section 
324(a)(2)(C)(i)  of  the  Act,  which  requires 
the  Federal  Trade  Commission  to  label 
general  service  fluorescent  lamps, 
medium  base  compact  fluorescent 


lamps,  and  general  service  incandf^scent 
lamps. 

B.  Test  Procedure 

The  Department  is  establishing  test 
procedures  in  appendix  R  to  subpart  B 
of  10  CFR  part  430  by  reference  to 
American  National  Standards  Institute 
standards  C78.1-1991,  C78. 2-1978, 
C78.3-1991,  C78.375-1991,  C82.3-1983, 
Illuminating  Engineering  Society 
standards  I>M-9-1988,  LM-16-1984, 
LM-20-1982,  U.f-45-1991,  LM-58- 
1933,  LM-66-1991  and  hitemational 
Ciimmission  on  Illiunination 
publiration  13.2-1974  which  is 
incorporated  by  reference  in  the 
Illuminating  Engineering  Society 
publication  numbci  LM-16-1984.  Any 
subsequent  amendment  to  this  standard 
by  the  standard-setting  organizations, 
American  National  Standards  Institute, 
tbe  Illuminating  Engineering  Society,  or 
the  International  Commission  on 
Illumination,  will  not  affect  the 
Department  of  Energy  test  procedures, 
which  can  be  amended  only  by  the 
Department  of  Energy.  This  test 
procedure  will  provide,  infer  alia, 
results  suitable  for  determining  whether 
the  covered  lamps  comply  with  the 
standard  levels  established  by  the  Act. 

Although  the  Department's  authority 
to  prescribe  test  procedures  under 
section  323(b)(6)  is  limited  to 
fluorescent  lamps  and  incandescent 
reflector  lamps,  the  Department  is 
incorporating  by  reference  test 
procedures  for  general  service 
incandescent  lamps  and  medium  base 
compact  fluorescent  lamps  by  authority 
of  section  323(b)(2)  of  the  Act.  Data  from 
these  test  procedures  can  also  be  used 
in  the  labeling  program  administered  by 
the  Federal  Trade  Commission. 

The  test  procedure  for  general  service 
fluorescent  lamps  is  a  method  for 
measuring  the  lumen  output  of  a 
seasoned  lamp  (the  lamp  is  initially 
burned  for  100  hours)  in  an  integrating 
sphere  or  alternatively,  by  intensity 
distribution  measurements  (Illuminating 
Engineering  Society  LM-9-1988). 
Requirements  for  test  conditions, 
equipment,  instnunentalion, 
procedures,  and  test  report  are  included. 

The  test  procedure  for  general  service 
incandescent  lamps  (Illuminating 
Engineering  Society  LM-45-1991)  is  a 
method  for  determining  the  luminous 
output  of  general  service  incandescent 
lamps  based  upon  measurement.  Three 
methods  are  described  in  LM-45-1991. 
an  integrating  sphere,  a  goniometer,  and 
substitution  measurements,  but  the 
Department  is  incorporating  only  the 
integrating  sphere  and  goniometer  test 
methods  because  they  are  more 
accurate.  Lamps  shall  be  tested  at  60  Hz 
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and  120  volts  regardless  of  their  voltage 
rating. 

The  test  procedure  for  incandescent 
reflector  lamps  (Illuminating 
Engineering  Society  LM-20-1982)  is  a 
method  for  determining  the  luminous 
output  of  incandescent  reflector  lamps 
based  upon  measurement.  Two  methods 
are  described  in  LM-20-1982.  one  using 
an  integrating  sphere,  and  the  other 
using  intensity  distribution 
measurements.  The  Department  of 
Energy  test  procedures  incorporate  only 
the  intensity  distribution  measurement 
procedure  because  it  is  more  accurate 
and  measurements  on  similar  lamps  are 
more  consistent.  Requirements  for  test 
conditions,  equipment,  instrumentation, 
procedures  and  test  report  are  included. 

The  test  procedure  for  medium  base 
compact  fluorescent  lamps  is  a  method 
for  measurement  of  the  lumen  output  of 
a  seasoned  lamp  (100  hours  bum-in]  in 
an  integrating  sphere  or  by  intensity 
distribution  measurements  (Illuminating 
Engineering  Society  LM-66-1991).  The 
test  procedure  requires  measurement  of 
the  lamp  and  ballast  combination. 
Therefore,  only  section  4,  reference 
ballasts,  section  5,  circuits,  and  section 
6,  lamp  connections,  are  incorporated 
from  Illuminating  Engineering  Society 
LM-66-1991.  Because  measurements 
without  a  reference  ballast  may  exhibit 
greater  variance  in  the  lumen  output 
and  watt  input  measurements,  the 
Department  of  Energy  invites  comments 
addressing  the  appropriate  confidence 
bounds  and  sample  size  for  these  lamps. 

C.  Basic  Model 

The  Department  is  including  in 
today's  rulemaking  definitions  of  "basic 
models  "  of  general  service  fluorescent 
lamp,  and  general  service  incandescent 
lamp  in  $430.2.  These  definitions  will 
separate  the  various  types  of  general 
service  fluorescent  lamps  by  electrical 
and  photometric  characteristics,  e.g., 
lamp  efficacy,  wattage,  and  color 
rendering  index.  General  service 
incandescent  lamps  are  distinguished 
by  their  wattage  and  lamp  efficacy.  Each 
unit  within  a  basic  model  must  have  the 
same  electrical  characteristics. 
Furthermore,  each  unit  within  a  given 
basic  model  cannot  have  any  differing 
physical  or  functional  characteristics 
that  affect  energy  consumption. 

D.  Measures  of  Energy  Consumption 

The  Department  of  Energy  in  today's 
notice  is  adopting  three  measures  of 
energy  consumption:  (a)  Estimated 
annual  operating  cost,  (b)  lamp  efficacy, 
and  (c)  estimated  aiuiual  energy 
consumption.  These  measures  are  to  be 
included  in  §  430.22(r).  The  estimated 
annual  operating  cost,  lamp  efficacy, 


and  estimated  annual  energy 
consumption  will  provide  the  consumer 
with  three  means  of  evaluating  the 
energy  efficiency  of  fluorescent  and 
incandescent  reflector  lamps.  The 
Department  has  based  the  calculations 
of  the  measures  of  energy  consumption 
for  general  service  fluorescent  lamps  on 
the  use  of  Illuminating  Engineering 
Society  Standard  LM-9-1988,  for 
general  service  incandescent  lamps  on 
Illuminating  Engineering  Society 
Standard  LM-45-1991,  for  incandescent 
reflector  lamps  on  Illuminating 
Engineering  Society  Standard  LM-20- 
1982  and  for  medium  base  compact 
fluorescent  lamps  on  Illuminating 
Engineering  Society  Standard  LM-66- 
1991. 

•  The  estimated  annual  operating  cost 
is  expressed  in  dollars  per  year.  It  is  the 
product  of  the  Department  of  Energy 
representative  unit  energy  cost  for 
electricity,  the  input  power,  and  the 
representative  average  use  cycle. 

•  The  estimated  annual  energy 
consumption  is  expressed  in  kilowatt- 
hours  per  year.  It  is  the  product  of  the 
input  power  and  the  representative 
average  use  cycle. 

•  Tne  lamp  efficacy  is  a  ratio  of  lamp 
lumen  output  to  total  input  wattage  as 
determined  by  the  use  of  the 
measurement  procedures  in 
Illuminating  Engineering  Society  LM-9- 
1988,  LM-20-1982,  LM-45-1991  or 
LM-66-1991. 

E.  Color  Rendering  Index  (CRI) 

The  Color  Rendering  Index  is 
referenced  in  Illuminating  Engineering 
Society  LM-1&-1984  which  the 
Department  is  incorporating  by 
reference.  This  guide  discusses  several 
techniques  for  assessing  light  source 
color  appearance.  The  relationship 
between  color  appearance  and  light 
source  spectral  power  distribution  is 
discussed,  along  with  the  systems  for 
classifying  color  appearance.  The  basics 
of  spectroradiometry  and  colorimetry 
are  covered. 

The  Color  Rendering  Index  is 
determined  by  measuring  the  degree  of 
color  shift  objects  undergo  when 
illuminated  by  a  light  source  as 
compared  with  the  color  of  those  same 
objects  when  illuminated  by  a  reference 
source  of  comparable  color  temperature. 
This  index  is  determined  pursuant  to 
the  International  Commission  on 
Illumination  Publication  13.2-1974 
which  the  Department  is  incorporating 
by  reference.  The  method  uses 
spectroradiometric  measurements  and  a 
detailed  calculation  procedure.  It  is 
applicable  to  most  general  purpose  lamp 
types  including  general  service 
fluorescent  and  incandescent  lamps. 


incandescent  reflector  lamps  and 
compact  fluorescent  lamps. 

Spectroradiometric  measurements 
and  equipment  setup  follow  the 
guidance  in  Illuminating  Engineering 
Society  LM-5&-1983  which  is  being 
incorporated  by  reference.  This  guide 
describes  the  equipment  used  in  making 
spectroradiometric  measurements,  the 
procedures  to  be  followed  in  using  the 
equipment,  and  the  precautions  that 
should  be  taken  to  obtain  consistently 
valid  results.  The  methods  are 
applicable  to  all  lamp  types,  and  are 
based  on  the  measurement  of  the 
complete  spectral  power  distribution  of 
the  source.  Data  presentation  and  error 
analysis  are  discussed. 

F.  Nuniber  of  Units  to  be  Tested 

The  Act  si>ecifies  that  appUcable 
fluorescent  and  incandescent  reflector 
lamps  shall  meet  the  standard. 
Furthermore,  the  Act  requires  that  the 
certification  report  include  the  lumen 
output  and  wattage  consumption  for 
each  lamp  type  as  an  average  of 
measurements  taken  over  the  preceding 
12  months.  The  Department  believes 
that  the  sampling  plan  for  fluorescent 
and  incandescent  reflector  lamps 
provides  a  sound  statistical  basis  for 
measurements. 

The  Department  is  adopting  at 
§  430.23(r)  a  sampUng  plan  based  on  a 
99  percent  confidence  level  for  testing 
general  service  fluorescent  lamps, 
general  service  incandescent  lamps, 
incandescent  reflector  lamps,  and 
medium  base  compact  fluorescent 
lamps.  The  sampling  provisions  the 
Department  of  Energy  is  adopting  today 
require  testing  a  minimum  sample  of  20 
lamps.  The  manufacturer  must 
randomly  select  three  lamps  per  month 
for  any  7  of  the  12  months  required  to 
determine  the  average.  If  there  are  less 
than  7  months'  production,  the 
manufacturer  may  divide  the  minimum 
sample  of  20  as  evenly  as  possible  into 
each  month  of  production.  The 
provision  for  less  than  7  month's 
production  is  to  cover  production  runs 
of  special  or  limited  lamps  which  are 
subject  to  regulation. 

The  same  sample  of  20  lamps  which 
were  used  for  lamp  efficacy  testing  shall 
be  used  for  measurement  of  the  Color 
Rendering  Index.  The  Department 
believes  that  this  testing  requirement 
will  satisfy  the  standard  which  calls  for 
lamp  efficacy  and  color  rendering  index 
measurements. 

The  Department  believes  these 
provisions  promote  the  objectives  of  the 
Act  while  minimizing  the  burden  on 
manufacturers.  Manufacturers  and  other 
interested  persons  are  encouraged  to 


comment  on  this  sampling  approach,  as 
well  as  the  underlying  assumptions. 

G.  Laboratory  Accreditation 

The  Act  at  section  323(bK6),  directs 
DOi;  to  prescribe  test  procedures  which 
must  be  carried  out  by  accredited  test 
laboratories.  The  Department  herein 
defiiits  an  accredited  laboratory  as  one 
which  meets  the  standards  and 
requirements  of  the  National  Voluntary 
Laboratory  Accreditation  Program,  a 
division  of  the  National  Institute  of 
Standards  and  Technology  of  the  United 
States  Department  of  Commerce.  Test 
laboratory  accreditation  by  the  National 
Voluntary  Laboratory  Accreditation 
Program  is  based  on  conformance  with 
criteria  pubUshed  in  15  CFR  part  285 
and  in  the  National  Voluntary 
Laboratory  Accreditation  Program 
Handbook  150-01,  "Energy  Efficient 
Lighting  Products,  Lamps  and 
Luminaires,"  August  1993.  The  National 
Voluntary  Laboratory  Accreditation 
Program  Handbook  150-01  is  available 
for  inspection  in  the  DOE  reading  room 
from  9  to  4,  Monday  through  Friday  or 
may  be  ordered  from  the  National 
Voluntary  Laboratory  Accreditation 
Program,  Building  411,  Room  A162, 
Gaithersburg.  MD  20899. 

The  National  Voluntary  Laboratory 
Accreditation  Program  has  mutual 
recognition  agreements  with  the 
following  countries:  Canada,  New 
Zealand,  Australia  and  Great  Britain. 
These  agreements,  with  the  aforesaid 
countries,  allow  foreign  test  laboratories 
to  be  recognized  by  the  National 
Voluntary  Laboratory  Accreditation 
Program.  The  National  Voluntary 
Laboratory  Accreditation  Program  will 
also  directly  accredit  foreign  test 
laboratories.  Costs  for  laboratory 
accreditation  are  borne  by  the  test 
laboratory. 

H.  Certification  Data 

The  Department  is  adding  a  new 
paragraph  for  lamp  certification  data  at 
§  430.62(a)(2).  The  lamp  manufacturers' 
certification  report  must  include  the 
National  Voluntary  Laboratory 
Accreditation  Program  identification 
number,  production  date  codes,  lamp 
efficacy.  Color  Rendering  Index,  where 
applicable,  lamp  wattage,  brand  names 
and  model  designation.  Since  lamps 
manufactured  prior  to  the  effective  date 
of  the  standards  may  be  in  the 
distribution  system  for  some  time,  lamp 
manufacturers  should  advise  DOE  on 
how  to  interpret  their  production  date 
coding  system  in  the  certification  report. 
All  other  requirements  of  §  430.62  and 
Appendix  A,  Compliance  Statement, 
also  apply  to  general  service  fluorescent 
lamps  and  incandescent  reflector  lamps. 


UMI 


/.  Energy  Conservation  Standards 

The  Act  prescribes,  and  today's  notice 
includes  in  §  430.32,  energy 
conservation  standards  for  general 
service  fluorescent  and  incandescent 
reflector  lamps.  There  are  no  standards 
for  general  service  incandescent  lamps 
or  medium  base  compact  fluorescent 
lamps. 

/.  Definitions 

By  this  notice,  the  Department  of 
Energy  is  amending  the  definition  of 
"Act"  as  it  appears  in  §  430.2.  The 
amended  definition  will  include  the 
Energy  Policy  Act  of  1992  (Pub.  L.  102- 
486).  The  legislated  definitions  for 
incandescent  lamp,  general  service 
incandescent  lamp,  fluorescent  lamp, 
general  service  fluorescent  lamp,  and 
medium  base  compact  fluorescent  lamp 
are  included  in  §  430.2.  Note  that  there 
is  an  inconsistency  in  the  Act  between 
the  definition  for  "fluorescent  lamp" 
and  the  definition  for  "medium  base 
compact  fluorescent  lamp."  The 
definition  for  "fluorescent  lamp"  only 
includes  four  lamp  types  and  does  not 
include  a  medium  base  compact 
fluorescent  lamp.  Faced  with  this 
conflict,  the  Department  has  included 
the  definition  of  "medium  base  compact 
fluorescent  lamp"  and  has  included  test 
procedures  as  noted  above.  The 
Department  has  also  defined  cold 
temperature  lamp  in  §  430.2  from  an 
industry  standard. 

The  Act  provides  for  an  exemption 
from  the  standards  for  lamps 
specifically  designed  for  cold 
temperature  installations.  See 
§  321(30)(B)(ii).  The  Department  is 
defining  "cold  temperature"  lamps  as 
those  lamps  specifically  designated  and 
marketed  for  outdoor  or  cold 
temperature  use  and  that  are  designed  to 
start  at  -  20''F  when  used  with  a  ballast 
conforming  to  the  requirements  of 
American  National  Standards  Institute 
standard  C78.1. 

Lamps  that  meet  these  requirements 
would  not  be  subject  to  standards.  In 
order  to  qualify  for  the  exemption,  the 
lamps  must  be  "specifically"  designed 
for  cold  temperature  installations  and 
must  be  specifically  designated  and 
marketed  as  such  in  catalogs,  sales 
literature  and  other  promotional 
material. 

K.  Prohibited  Acts  and  Penalties 

Since  the  Energy  Policy  Act  of  1992 
(EPAct)  amends  the  Energy  Policy  and 
Conservation  Act  (EPCA),  the 
enforcement  provisions  may  not  be 
apparent.  Therefore,  the  following 
statements  reiterate  the  provisions  from 
the  Energy  Policy  and  Conservation  Act 


in  section  332  and  the  regulations  at  10 
CFR  Section  430.61.  The  statute 
prohibits  the  following  actions: 

(1)  For  any  manufacturer  or  private 
labeler  to  distribute  in  commerce  any 
new  covered  product  to  which  a  rule 
under  section  324  applies,  unless  such 
covered  product  is  labeled  in 
accordance  with  such  rule; 

(2)  For  any  manufacturer,  distributor, 
retailer,  or  private  labeler  to  remove 
from  any  new  covered  product  or  render 
illegible  any  label  required  to  be 
provided  with  such  product  under  a 
rule  under  section  324; 

(3)  For  any  manufacturer  to  fail  to 
permit  access  to,  or  copying  of,  records 
required  to  be  supplied  under  this  part, 
or  fail  to  make  reports  or  provide  other 
information  required  to  be  supplied 
under  this  part; 

(4)  For  any  person  to  fail  to  comply 
with  an  applicable  requirement  of 
section  326(a),  (b)(2).  (bi(3),  or  (b)(5);  or 

(5)  for  any  manufacturer  or  private 
labeler  to  distribute  in  commerce  any 
new  covered  product  which  is  not  in 
conformity  with  an  applicable  energy 
conservation  standard  established  in  or 
prescribed  under  this  part. 

The  maximum  penalties  are  $100  for 
each  violation.  Each  violation  of  (1),  (2) 
and  (5),  above,  shall  constitute  a 
separate  violation  with  respect  to  each 
covered  product,  and  each  day  of 
violation  of  (3)  and  (4),  above,  shall 
constitute  a  separate  violation. 

in.  Environmental  Review 

Pursuant  to  section  7(c)(2)  of  the 
Federal  Energy  Administration  Act  of 
1974  (Pub.  L.  93-275).  a  copy  of  this 
notice  has  been  submitted  to  the 
Administrator  of  the  Environmental 
Protection  Agency  for  comment 
concerning  the  impact  of  this  proposal 
on  the  quality  of  the  environment. 

Since  test  procedures  are  used  to 
standardize  the  measurement  cf  energy 
usage,  and  vdll  not  affect  the  quality  or 
distribution  of  energy  usage,  prescribing 
test  procedures  will  not  result  in  any 
environmental  impacts.  The  Department 
of  Energy,  therefore,  has  determined 
that  prescribing  test  procedures  under 
the  Program  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  envirorunent  within  the 
meaning  of  the  National  Envirorunental 
Pohcy  Act  of  1969. 

This  Rulemaking,  which  amends 
existing  part  430  of  title  10,  will  not 
change  the  environmental  effect  of  such 
regulation,  and  is  an  item  which  is 
"categorically  excluded  (A6)"  by  the 
Department  of  Energy's  regulations  on 
National  Environmental  Policy  Act 
Implementing  Procedures  (10  CFR  part 
1021)  (57  FR  15122.  April  24,  1992) 
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(Appendix  A  to  subpart  D,  Categorical 
Exclusion  A6.).  Consequently,  neither 
an  Environmental  Impact  Statement  nor 
an  Environmental  Assessment  is 
required  for  this  rule. 

IV.  Regulatory  Planning  and  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  "Regulatory  Planning  and 
Review,"  (58  FR  51735.  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-345)  (5  U.S.C.  601-612)  requires 
that  an  agency  prepare  an  initial 
regulatory  flexibility  analysis  and  that  it 
be  published  at  the  time  the  Interim 
Final  Rule  is  published.  This 
requirement  (which  appears  in  section 
603)  does  not  apply  if  the  agency 
"certifies  that  the  rule  will  not.  if 
promulgated,  have  a  signiHcant 
economic  impact  on  a.substantial 
number  of  small  entities."  This  rule 
affects  manufacturers  of  general  service 
fluorescent  and  incandescent  lamps.  As 
previously  discussed,  the  test 
procedures  would  not  have  significant 
economic  impact,  but  rather,  would 
provide  common  testing  methods. 
Therefore,  the  Department  of  Energy 
certifies  that  this  rule,  if  promulgated, 
would  not  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities.  ■ 

VI.  Federalism  Review 

Executive  Order  12612  (52  FR  41685. 
October  30. 1007)  requires  that 
regulations  or  rules  he  reviewed  for  any 
substartt.'il  direct  effects  on  States,  on 
the  rijl.:'.;.  aship  between  the  Federal 
Govemi.cnt  and  the  States,  or  on  the 
distribution  of  power  and 
rcsponsibihtif  s  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  diryrt  effects.  ''        '    '  cutive 
Order  11:612  requires  pa-;  .  of  a 

federalism  assessment  to  bo  used  in  all 
decisions  involved  in  promul,73ting  and 
implcmrntmg  a  regulation  or  a  rule. 

The  Department  of  Energy  h  :s 
identified  a  substantial  direct  effect  that 
today's  Interim  Final  Rule  would  have 
on  State  governments.  It  would  initially 
preempt  inconsistent  State  regulations. 
However,  the  Department  of  Energy  has 
concluded  that  such  effect  is  not 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  for  the  following 
reason:  The  Act  provides  for  subsequent 
State  petitions  for  exemption.  Thus,  a 
determination  as  to  whether  a  State  law 


prevails  must  be  made  on  a  case-by-case 
basis  using  criteria  set  forth  in  the  Act. 
When  the  Department  of  Energy 
receives  such  a  petition,  it  will  then  be 
appropriate  to  consider  preparing  a 
federalism  assessment  consistent  with 
the  criteria  in  the  Act. 

VII.  Review  Under  Section  32  of  the 
Federal  Energy  Administration 
Authorization  Act 

This  notice  of  interim  final 
rulemaking  incorporates  by  reference 
Illuminating  Engineering  Society. 
American  National  Standards  Institute 
and  International  Commission  on 
Illumination  commercial  test 
procedures  to  measure  the  efficiency  of 
general  service  fluorescent  and 
incandescent  lamps  and  the  color 
rendering  index  of  Huorescent  lamps. 
The  commercial  standards  are 
Illuminating  Engineering  Society  LM-9- 
1988,  Illuminating  Engineering  Society 
LM-16-1984,  Illuminating  Engineering 
Society  LM-20-1983.  Illuminating 
Engineering  Society  LM-45-1991, 
Illuminating  Engineering  Society  LM- 
58-1982.  Illuminating  Engineering 
Society  LM-1 991.  American  National 
Standards  Institute  C78. 1-1991. 
American  National  Standards  Institute 
C78.2-1978.  American  National 
Standards  Institute  C78.3-1991. 
American  National  Standards  Institute 
C78.375-1991.  American  National 
Standards  Institute  C82. 3-1983,  and 
International  Commission  on 
Illumination  Publication  No.  13.2.-1974. 

Pursuant  to  section  301  of  the 
E)epartmcnt  of  Energy  Organization  Act 
(Pub.  L.  95-91),  the  Department  of 
Energy  is  required  to  comply  with 
section  32  of  the  Federal  Energy 
Administration  Act  of  1974.  as  amended 
by  section  9  of  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  15  U.S.C.  788. 

The  findings  required  of  tiie 
Department  of  Energy  by  section  32 
serve  to  alert  the  public  regarding  the 
use  and  background  of  commercial 
standards  in  a  proposal  and  through  the 
rulemaking  process.  They  allow 
interested  persons  to  make  known  their 
views  regarding  llie  appropriateness  of 
tlie  use  of  any  particular  commercial 
standard  in  a  notice  of  proposed 
rulemaking. 

The  Department  of  Energy  has 
evaluated  Illuminating  Engineering 
Society  LM-9,  LM-16.  LM-20.  LM-45. 
LM-58.  LM-66.  American  National 
Standards  Institute  C78.1,  C78.2,  C78.3, 
C78.375,  C82.3.  and  International 
Commission  on  Illumination 
Publication  No.  13.2  with  regard  to 
compliance  with  Section  32(b).  The 
Department  is  unable  to  conclude 


whether  these  standards  fully  complied 
with  the  requirements  of  section  32(b), 
i.e..  that  they  are  developed  in  a  manner 
which  fully  provided  for  public 
participation,  comment,  and  review. 

As  required  by  section  32(c),  the 
Department  of  Energy  will  consult  with 
the  Attorney  General  and  the  Chairman 
of  the  Federal  Trade  Commission 
concerning  the  impact  of  these 
standards  on  competition,  prior  to 
issuing  a  notice  of  Final  Rulemaking. 

VIII.  Interim  Final  Effect 

The  Interim  Final  Rule  establishes  the 
Department  of  Energy  test  procedures 
for  general  service  fluorescent  lamps, 
general  service  incandescent  lamps, 
incandescent  reflector  lamps,  and 
medium  base  compact  fluorescent 
lamps  incorporating  by  reference 
industry  standards.  This  Interim  Final 
Rule  allows  the  Department  of  Energy  to 
promulgate  test  procedures  so  that  lamp 
manufacturers  can  meet  the  schedule 
imposed  by  the  Energy  Policy  Act  of 
1992.  Section  123(f)(2).  The  normal 
rulemaking  process  would  be 
impracticable  and  contrary  to  the  public 
interest  because  the  process  would  not 
allow  for  promulgation  of  a  final  rule  in 
time  for  manufacturers  to  complete 
testing  for  certification. 

The  Energy  Policy  Act  of  1992 
requires  manufacturers  to  test  lamps  for 
a  12-month  period  preceding  the  date 
standards  are  to  take  effect  in  order  to 
certify  that  the  lamps  meet  the  standard. 
Section  123(f)(2).  For  two  lamp  types, 
the  Energy  Policy  Act  specifies  that  the 
effective  date  for  standards  to  take  effect 
is  April  30, 1994  and  for  others  the 
effective  date  is  October  31, 1995. 
Section  123(fl.  Until  a  test  procedure  is 
prescribed,  compliance  with  the 
standard  cannot  be  determined.  This 
interim  final  rule  will  allow 
manufacturers  to  begin  the  12-month 
testing  period  to  determine  compliance 
with  the  standards.  The  Department 
could  not  practicably  facilitate  such  a 
result  if  a  proposed  rule  were  necessary. 
It  is  in  the  public  interest  to  facilitate 
that  result  and  therefore  to  issue  this 
interim  final  regulation  without 
providing  for  public  comment  prior  to 
giving  them  final  effect.  5  U.S.C.  553. 
However,  the  Department  of  Energy  is 
providing  for  a  post-publication  public 
comment  period  and  expects  to  respond 
to  relevant  comments  in  a  notice  of 
Final  Rulemaking. 

DC.  Public  Comment 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  data,  comments,  or 


information  with  resf>ect  to  the  test 
procedures  set  forth  in  this  notice  to  the 
address  indicated  at  the  beginning  of  the 
notice. 

Comments  should  be  identified  both 
on  the  envelope  and  on  the  documents 
as  "Test  Procedures  for  Fluorescent  and 
Incandescent  Lamps,  Docket  No.  EE- 
RM-94-220-1F."  Eight  (8)  copies  are 
requested  to  be  submitted.  If  possible, 
the  Department  would  appreciate  an 
electronic  copy  of  the  comments  on  a 
3.5"  diskette.  "The  Department  is 
currently  using  WordPerfect""^  5.1.  All 
submittals  received  by  the  date 
specified  at  the  beginning  of  this  notice 
will  be  considered  by  the  Department  of 
Energy  before  final  action  is  taken  on 
the  Interim  Final  Rule. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  he  or  she  believes  to 
be  confidential  and  exempt  by  law  fixsm 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and 
seven  copies,  if  possible,  from  which 
the  information  believed  to  be 
confidential  has  been  deleted.  The 
Department  of  Energy  will  make  its  own 
determination  with  regard  to  the 
confidential  status  of  the  information 
and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  the  Department 
of  Energy  when  eveduating  requests  to 
treat  as  confidential  information  that 
has  been  submitted  include:  (1)  A 
description  of  the  items;  (2)  an 
indication  as  to  whether  and  why  such 
items  are  customarily  treated  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
knovkTi  by,  or  available  &om,  other 
sources;  (4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  be  contrary  to 
the  public  interest. 

B.  Issues  for  Public  Comment 

The  Department  of  Energy  is 
interested  in  receiving  comments  and 
data  concermng  the  accuracy  and 
workability  of  these  test  procedures. 
Also,  the  Department  of  Energy* 
welcomes  discussion  on  improvements 
or  alternatives  to  these  approaches.  In 
particular,  the  Department  of  Energy  is 
interested  in  gathering  comments  on  the 
following: 

•  Number  of  lamps  tested  in  12 
months. 


•  Frequency  of  sampling,  i.e..  by 
production  lot.  by  month,  eta 

•  Definition  of  cold  temperature 
fluorescent  lamp. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances.  Incorporation  by 
reference. 

Issued  in  WashingtoD.  D.C.,  August  10, 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  Part  430  of  Chapter  II  of  Title 
10,  Code  of  Federal  Regulations,  is 
amended  as  set  forth  below. 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309. 

2.  Section  430.2  is  amended  by 
adding  paragraphs  (15)  and  (16)  in  the 
definition  "Basic  model";  adding 
definitions  for  "Lamp  Efficacy," 
"Fluorescent  Lamp,"  "General  Service 
Fluorescent  Lamp,"  "Incandescent 
Lamp,"  "General  Service  Incandescent 
Lamp,"  "Color  Rendering  Index."  "Cold 
Temperature  Fluorescent  Lamp,"  and 
"Medium  Base  Compact  Fluorescent 
Lamp,"  in  alphabetical  order  and 
revising  the  definition  of  "Act"  to  read 
as  follows: 

§430.2    Definftions. 

***** 

Act  means  the  Energy  Policy  and 
Conservation  Act  (Pub.  L.  94-163),  as 
amended  by  the  National  Energy  Policy 
Conservation  Act  (Pub.  L.  95-619),  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (Pub.  L.  100- 
12),  the  National  Appliance  Energy 
Conservation  Amendments  of  1988 
(Pub.  L.  100-357),  and  the  Energy  Policy 
Act  of  1992  (Pub.  L.  102-486). 


Basic  Model 


(15)  With  respect  to  general  service 
fluorescent  lamps  which  have 
photometric  and  electrical 
characteristics,  including  lumens  per 
watt  and  Color  Rendering  Index  (CRI) 
which  are  essentially  identical,  and 
which  do  not  have  any  differing 
physical  or  functional  charactenstics 
that  affect  energy  consumpbon. 

(16)  With  respect  to  general  service 
incandescent  lamps  which  have 


photometric  and  electrical 
charactenstics,  including  lumens  per 
watt,  which  are  essentially  identical, 
and  which  do  not  have  any  differing 
physical  or  functional  characteristics 
that  affect  energy  consumption. 

•  «        *         •         • 

Cold  Temperature  Fluorescent  Lamp 
means  a  fluorescent  lamp  specifically 
designed  to  start  at  -20"F  when  used 
with  a  ballast  conforming  to  the 
requirements  of  American  National 
Standards  Institute  standard  C78.1. 

Color  Rendering  Index  or  CRI  means 
the  measured  degree  of  color  shift 
objects  undergo  when  illuminated  by  a 
light  source  as  compared  with  the  color 
of  those  same  <^jects  when  illuminated 
by  a  reference  source  of  comparable 
color  temperature. 

•  •        •        *        • 

Fluorescent  Lamp  means  a  low 
pressure  mercury  electric-discharge 
source  in  which  a  fluorescing  coating 
trai«forms  some  of  the  ultraviolet 
energy  generated  by  the  mercury 
discharge  into  light,  including  the 
following: 

(1)  Any  straight-shaped  lamp 
(commonly  referred  to  as  4-foot  medium 
bi-pin  lamps)  with  medium  bi-pin  bases 
of  nominal  overall  length  of  48  inches 
and  rated  wattage  of  28  or  more. 

(2)  Any  U-shaped  lamp  (commonly 
referred  to  as  2-foot  U-shaped  lamps) 
with  medium  bi-pin  bases  of  nominal 
overall  length  between  22  and  25  inches 
and  rated  wattage  of  28  or  more. 

(3)  Any  rapid  start  lamp  (commonly 
referred  to  as  8-foot  high  output  lamps) 
with  recessed  double  contact  bases  of 
nominal  overall  length  of  96  inches  and 
0.800  nominal  amperes,  as  defined  in 
ANSI  C78.1-1991.  (See  Incorporation  by 
Reference  §  430.22(a)) 

(4)  Any  instant  start  lamp  (commonly 
referred  to  as  8-foot  slimline  lamps) 
with  single  pin  bases  of  nominal  overall 
length  of  96  inches  and  rated  wattle  of 
52  or  more,  as  defined  in  ANSI  C78.3- 
1991.  (See  Incorporation  by  Reference 

§  430.22(a)) 

•  •        *        ft        * 

General  Service  Fluorescent  Lamp 
means  any  fluorescent  lamp  which  can 
be  used  to  satisfy  the  majority  of 
fluorescent  lighting  applications,  but 
does  not  include  any  lamp  designed  and 
marketed  for  the  following  nongeneral 
applications: 

(1)  Fluorescent  lamps  designed  to 
promote  plant  growth. 

(2)  Fluorescent  lamps  specifically 
designed  for  cold  temperature 
applications. 

(3)  Colored  fluorescent  lamps. 

(4)  impaci -resistant  fluorescent  lamps. 

(5)  Reflectonzed  or  aperture  lamps. 
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(6)  Fluorescent  lamps  designed  for 
use  in  reprographic  equipment. 

(7)  Lamps  primarily  designed  to 
produce  radiation  in  the  ultra-violet 
region  of  the  spectrum. 

(8)  Lamps  with  a  Color  Rendering 
Index  of  82  or  greater. 

General  Service  Incandescent  Lamp 
means  any  incandescent  lamp  (other 
than  a  miniature  or  photographic  lamp) 
that  has  an  E26  medium  screw  base,  a 
rated  voltage  range  at  least  partially 
within  115  to  130  volts,  and  which  can 
be  used  to  satisfy  the  majority  of 
lighting  applications,  but  does  not 
include  any  lamps  specifically  designed 
for: 

(1)  Traffic  signal,  or  street  lighting 
service; 

(2)  Airway,  airport,  aircraft,  or  other 
aviation  service; 

(3)  Marine,  or  marine  signal  service; 

(4)  Photo,  projection,  sound 
reproduction,  or  film  viewer  service; 

(5)  Stage,  studio,  or  television  service; 

(6)  Mill,  saw  mill,  or  other  industrial 
process  service; 

(7)  Mine  service; 

(8)  Headlight,  locomotive,  street 
railway,  or  other  transportation  service; 

(9)  Heating  service; 

(10)  Code  beacon,  marine  signal, 
lighthouse,  reprographic,  or  other 
communication  service; 

(11)  Medical  or  dental  service; 

(12)  Microscope,  map,  microfilm,  or 
other  specialized  equipment  service; 

(13)  Swimming  pool,  or  other 
underwater  service; 

(14)  Decorative  or  showcase  service; 

(15)  Producing  colored  light; 

(16)  Shatter  resistance  which  has  an 
external  protective  coating;  or 

(17)  Appliance  service. 
*        •        •        •        * 

Incandescent  Lamp  means  any  lamp 
in  whi(  h  light  is  produced  by  a  filament 
heated  to  incandescence  by  an  electric 
current,  including  only  the  following: 

(1)  Any  lamp  (commonly  referred  to 
as  lower  wattage  nonreflector  general 
service  lamps,  including  any  tungsten 
halogen  lamp)  that  has  a  rated  wattage 
between  30  and  199  watts,  has  an  E26 
medium  screw  base,  has  a  rated  voltage 
or  voltage  range  that  lies  at  least 
partially  within  115  and  130  vohs,  and 
is  not  a  reflector  lamp. 

(2)  Any  lamp  (commonly  referred  to 
as  a  reflector  lamp)  which  is  not  colored 
or  designed  for  rough  or  vibration 
service  applications  that  contains  an 
inner  reflective  coating  on  the  outer 
bulb  to  direct  the  light,  an  R.  PAR  or 
similar  bulb  shapes  (excluding  ER  or 
BR)  with  an  E26  medium  screw  base,  a 
rated  voltage  or  voltage  range  that  lies 

at  least  partially  within  115  to  130  volts. 


a  diameter  which  exceeds  2.75  inches, 
and  is  either — (I)  a  low(er)  wattage 
reflector  lamp  which  has  a  rated  wattage 
between  40  and  205  watts;  or  (II)  a 
high(er)  wattage  reflector  lamp  which 
has  a  rated  wattage  above  205  watts. 

(3)  Any  general  service  incandescent 
lamp  (commonly  referred  to  as  a  high- 
or  higher-wattage  lamp)  that  has  a  rated 
wattage  above  199  watts  (above  205 
watts  for  a  high  wattage  reflector  lamp). 

Lamp  Efficacy  (LE)  means  the 
measured  lumen  output  of  a  lamp  in 
lumens  divided  by  the  measured  lamp 
electrical  power  input  in  watts 
expressed  in  units  of  lumens  per  watt 
(LPVV). 
*        •        *        •        • 

Medium  Base  Compact  Fluorescent 
Lamp  means  an  integrally  ballasted 
fluorescent  lamp  with  a  medium  screw 
base,  a  rated  input  voltage  range  of  115 
to  130  volts  and  which  is  designed  as  a 
direct  replacement  for  a  general  service 
incandescent  lamp. 
***** 

3.  Sections  430.22  and  430.23  are 
redesignated  as  §§  430  23  and  430.24 
and  a  new  §  430.22,  is  added  to  read  as 
follows: 

§  430.22    Reference  Sources. 

(a)  Materials  Incorporated  by 
Reference — (1)  GeneraL  The  following 
standards  which  are  not  otherwise  set 
forth  in  this  part  430  are  incorporated 
by  reference.  The  material  listed  in 
paragraph  (a)(3)  of  this  section  has  been 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Any  subsequent 
amendment  to  a  standard  by  the 
standard-setting  organization  will  not 
affect  the  DOE  test  procedures  unless 
and  until  amended  by  DOE.  Material  is 
incorporated  as  it  exists  on  llie  date  of 
the  approval  and  a  notice  of  any  change 
in  the  material  will  be  published  in  the 
Federal  Register. 

(2)  Availability  of  standards.  The 
standards  incorporated  by  reference  are 
available  for  inspection  at: 

(i)  Office  of  the  Federal  Register 
Information  Center,  800  North  Capitol 
Street.  NW.,  Suite  700,  Washington,  DC. 

(ii)  U.S.  Department  of  Energy,  Office 
of  Energy  Efficiency  and  Renewable 
Energy,  Hearings  and  Dockets.  "Test 
Procedures  for  Fluorescent  and 
Incandescent  Lamps."  Docket  No.  EE- 
RM-94-220-IF,  Forrestal  Building,  1000 
Independence  Avenue.  SW, 
Washington.  EX:  20585. 

(3)  Standards  incorporated  by 
reference  may  be  obtained  from  the 
following  sources: 


(i)  American  National  Standards 
Institute.  1430  Broadway.  New  York, 
NY  10018.  (212)  642-4900. 

(ii)  Illuminating  Engineering  Society 
of  North  America,  Publications 
Department.  345  E.  47th  Street,  New 
York.  NY  10017.  (212)  705-7925. 

(iii)  International  Commission  on 
Illumination.  Bureau  Central  De  La  QE, 
4  AV.  Du  Recteur-Poincare,  75  782 
Paris.  Cedex  16,  France. 

(4)  List  of  standards  incorporated  by 
reference. 

1.  ANSI  C78.1-1991.  "for  Fluorescent 

Lamps — Rapid-Start  Types — 
Dimensional  and  Electrical 
Characteristics" 

2.  ANSI  C78.2-1991.  "for  Fluorescent 

Lamps — Preheat-Start  Types — 
Dimensional  and  Electrical 
Characteristics" 

3.  ANSI  C78. 3-1991.  "for  Fluorescent 

Lamps — Instant-Start  and  Cold-Cathode 
Types — Dimensional  and  Electrical 
Characteristics" 

4.  ANSI  C78. 375-1991.  "for  Fluorescent 

Lamps— Guide  for  Electrical 
Measurements" 

5.  ANSI  C«2. 3-1983  "for  Reference  Ballasts 

for  Fluorescent  Lamps" 

6.  International  Commission  on  Illumination 

(CIE).  Publication  No.  13.2  1974. 
corrected  reprint  1993,  "Method  of 
Measuring  and  Specifying  Color 
Rendering  Prof)erties  of  Light  Sources." 
ISBN  3  900  734  39  9 

7.  Illuminating  Engineering  Society  of  North 

America  (lES)  LM-9-88,  "lES  Approved 
Method  for  the  Electrical  and 
Photometric  Measurements  of 
Fluorescent  Lamps" 

8.  Illuminating  Engineering  Society  of  North 

America  LM-16-84.  "lES  Practical 
Guide  to  Colorimetry  of  Light  Sources" 

9.  Illuminating  Engineering  Society  of  North 

America  LM-20-1982,  "lES  Approved 
Method  for  Photometric  Measuring  and 
Reporting  Tests  on  Reflector  Type 
Lamps" 

10.  Illuminating  Engineering  Society  of  North 

America  LM— 45-91.  "lES  Approved 
Method  for  Electrical  and  Photometric 
Measurements  of  General  Service 
Incandescent  Filament  Lamps" 

11.  Illuminating  Engineering  Society  of  North 

America  LM-58-83,    lES  Guide  to 
Spectroradiometric  Measurements" 

12.  Illuminating  Engineering  Society  of  North 

America  LM-66-1991,  "lES  Approved 
Method  for  the  Electrical  and 
Photometric  Measurements  of  Single- 
Ended  Compact  Fluorescent  Lamps" 

(b)  Reference  materials — (1)  General. 
The  references  listed  in  paragraph  (b)(2) 
of  the  section  are  referred  to  in  the  DOE 
test  procedllres  and  elsewhere  in  10 
CFR  part  430  but  are  not  incorporated 
by  reference.  These  sources  are  given 
here  for  information  and  guidance. 

(2)  List  of  References. 

1,  National  Voluntary  Laboratory 
Accreditation  Program  Handbook  150-01, 
"Energy  Efficient  Lighting  Products.  Lamps 
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and  Luminaires,  August  1993."  National 
Voluntary  Laboratory  Accreditation  Program. 
NIST.  Gaithersburg,  MD. 

2.  "Illuminating  Engineering  Society 
Lighting  Handbook."  8lh  Edition.  New  York. 
NY  1993. 

4.  Newly  redesignated  §  430.23  is 
amended  by  adding  paragraph  (r)  to 
read  as  follows: 

§  430.23    Test  procedures  for  measures  of 
energy  consumption. 

*         •         «         •         » 

(r)  Generai  Service  Fluorescent  Lamps 
and  General  Service  Incandescent 
Lamps.  (1)  The  Estimated  Annual 
Energy  Consumption  for  lamps  defined 
in  §  430.2.  expressed  in  kilowatt-hours 
per  year,  shall  be  the  product  of: 

(i)  The  input  power  in  kilowatts  as 
determined  in  accordance  with  section 
4  of  Appendix  R  to  this  subpart  and 

(ii)  The  representative  average  use 
cycle  of  1 .000  hours  per  year,  the 
resulting  product  then  being  rounded 
off  to  the  nearest  kilowatt -hour  per  year. 

(2)  The  Lamp  Efficacy  for  general 
service  fluorescent  lamps  and  medium 
base  compact  fluorescent  lamjjs  defined 
in  section  430.2  shall  be  the  quotient  of 
the  average  lumen  output  and  the 
average  lamp  wattage  as  determined  in 
section  4  of  Appendix  R  of  this  subpart 
with  the  resulting  quotient  rounded  off 
to  the  nearest  lumen  per  watt 

(3)  The  Lamp  Efficacy  for  general 
service  incandescent  lamps  and 
incandescent  refiector  lamps  shall  be 
the  quotient  of  the  average  lumen 
output  and  the  average  lamp  wattage  as 
determined  in  section  4  of  Appendix  R 
of  this  subpart  with  the  resulting 
quotient  rounded  off  to  the  nearest  tenth 
of  a  lumen  per  watt. 

(4)  The  Estimated  Annual  Operating 
Cost  for  lamps  defined  in  §430.2. 
expressed  in  dollars  per  year,  shall  be 
the  product  of:  (i)  The  representative 
average  unit  energy  cost  of  electricity  in 
dollars  per  kilowatt-hour  as  provided  by 
the  Secretary,  (ii)  The  representative 
average  use  cycle  of  1,000  hours  per 
year,  and  (iii)  The  input  power  in 
kilowatts  as  determined  in  accordance 
with  section  4  of  Appendix  R  to  this 
subpart,  the  resulting  product  then 
being  roimded  off  to  the  nearest  dollar 
per  year. 

(5)  The  Color  Rendering  Index  of  a 
general  service  fluorescent  lamp  shall  be 
tested  and  detennined  in  accordance 


with  section  4.5  of  Appendix  R  of  this 
subpart  and  roimded  off  to  the  nearest 
unit. 

5.  Newly  redesignated  §430.24  is 
amended  by  adding  paragraph  (r)  to 
read  as  follows: 

§  i3(L24    Units  to  be  tested 

***** 

(r)(l)  For  each  basic  model  of  general 
service  fluorescent  lamp  and  general 
service  incandescent  lamp  as  those 
terms  are  defined  in  paragraphs  (15)  and 
(16)  of  the  definition  for  "basic  model" 
in  §430.2,  samples  of  production  lamps 
shall  be  tested  and  the  results  for  all 
samples  shall  be  averaged  for  a  12- 
month  period.  A  minimum  sample  of  20 
lamps  shall  be  tested.  The  manufacturer 
shall  randomly  select  3  lamps  from  each 
month  of  production  for  7  out  of  the  12 
months  required  for  the  average.  In  the 
instance  where  a  basic  model  of  general 
service  fluorescent  lamp  or  general 
service  incandescent  lamp  has  been 
manufactured  for  less  than  7  of  the 
preceding  1 2  months,  the  number  of 
lamps  selected  shall  be  divided  as 
evenly  as  possible  among  the  months  of 
production  to  attain  a  minimum  sample 
of  20  lamps.  The  lamp  efficacy  of  the 
sample  lamps  shall  be  the  quotient  of 
the  average  of  the  lumen  output  and 
watts  input  measurements  to  insure  that 
any  represented  value  of  lamp  efEcacy 
or  other  measure  of  the  energy 
consumption  of  a  basic  model  for  which 
consumers  would  favor  a  higher  value 
shall  be  no  greater  than  the  lower  of  (i) 
The  mean  of  the  sample  or  (ii)  The 
lower  99  percent  confidence  limit  of  the 
true  mean  divided  by  0.99. 

(2)  For  each  basic  model  of  general 
service  fluorescent  lamp  except  for 
medium  base  compMict  fluorescent 
lamps,  as  defined  in  paragraph  (15)  of 
§  430.2,  random  samples  of  production 
lamps  from  12  months  of  production 
shall  be  selected  for  testir^  the  Color 
Rendering  Index  (CRI).  The  CRI  shall  be 
represented  as  the  average  of  a 
minimum  sample  of  20  lamps  from  the 
same  prodittlion  lots  which  were 
chosen  for  measurement  in 
§430.24(r)il),  i.e.,  the  manufacturer 
shall  measure  all  lamps  for  limaens, 
watts  input,  and  CRI.  The  20  CRI 
measurements  shall  be  averaged  to 
insure  tliat  any  represented  value  of  CRI 
of  a  basic  model  for  which  consumers 


would  favor  a  higher  value  shall  be  no 
greater  than  the  lower  of  (i)  The  mean 
of  the  sample  or  (ii)  The  lower  99 
percent  confidence  limit  of  the  true 
mean  divided  by  0.99. 

6.  Section  430.25  is  added  to  read  as 
follows: 

§  430.25    l.^boratory  Accreditation 
Program. 

(a)  To  comply  with  the  testing 
requirements  in  section  323ib)  of  the 
Act.  test  procedares  for  certain  products 
given  below  shall  be  carried  out  by 
accredited  test  laboratories.  The 
accrediting  body  shall  be  the  National 
Volimtary  Laboratory  Accreditation 
Program  (NVLAP)  or  a  foreign 
organization  recognized  by  NTLAP. 
N'VLAP  is  under  the  auspices  of  the 
Ndtioaal  Institute  of  Standards  and 
Technology  which  is  part  of  the  U.S. 
Department  of  Commerce.  NVLAP 
accreditation  is  granted  on  the  basis  of 
conformance  with  criteria  pubUshed  in 
15  CFR  part  285  "The  National 
Volimtary  Laboratory  Accreditation 
Program  Procedures  and  General 
Requirements." 

(b)  The  test  procedures  for  general 
service  fluorescent  lamps,  general 
service  incandescent  lamps, 
incandescent  reflector  lamps,  and 
medium  base  compact  fluorescent 
lamps,  as  specified  in  Appendix  R  to 
this  subpart,  shall  be  conducted  by  test 
laboratories  accredited  by  NVLAP  or  an 
accrediting  organization  recognized  by 
NVLAP.  NVL.\P  standards  for  lamps 
and  luminaires  are  given  in  handbook 

1 50-01 ,  "Energy  Efficient  Lighting 
Products,  Lamps  and  Luminaires," 
August  1993.  A  manufacturer's  or 
importer's  owm  laboratory,  if  accredited, 
may  conduct  the  applicable  test 
procedures. 

7.  Section  430.32  is  amended  by 
adding  paragraph  (n)  to  read  as  fol!ov\rs: 

§  43a32    Energy  cooservaLon  standards 

and  effective  dates. 

•         •  •  «         • 

(n)  General  service  fluorescent  lamps 
and  incandescent  reflector  lamps.  (1) 
Each  of  the  following  general  service 
fluorescent  lamps  manufactured  after 
the  effective  dates  specified  in  the  table 
shall  meet  or  exceed  the  lamp  efficacy 
and  CRI  standards  shown  in  the  table 
below: 
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Fluopescent  Lamps 


Lamp  type 


4-(oot  medkim  bi-p'n 

2toot  U-shaped  

8-foot  slimline 

8-loo(  high  output  .... 


Nominal 

lamp 
wattage 


>35W 
S35W 
>35W 
S35W 

>€5W 
<65W 
>100W 
S100W 


Mini- 
mum 
CRI 


69 
45 
69 
45 
69 
45 
69 
45 


Minimum 

average 

lamp  em- 

cacy 

(LPW) 


75.0 
75.0 
68.0 
64.0 
80.0 
80.0 
80.0 
80.0 


Effective  date 


Nov.  1. 
Nov.  1, 
Nov.  1. 
Hm.  1. 
May  1, 
May  1, 
May  1. 
May  1. 


1995. 
1995. 
1995. 
1995. 
1994. 
1994. 
1994. 
1994. 


(2)  Each  of  the  fullowing  incandescent 
reflector  lamps  manufactured  after 
November  1.  1995,  shall  meet  or  exceed 
the  lamp  efficacy  standards  shown  in 
the  table  in  this  paragraph: 

Incandescent  Reflector  Lamps 


Nominal  lamp  wattage 


40-50  ... 
51-66  .... 
67-85  .... 
86-115  ., 
116-155 
156-206 


Minimum 
average 

lamp 
efficacy 
(LPW) 


10.5 
11.0 
12.5 
14.0 
145 
15.0 


7.  Section  430.62  is  amended  by 
adding  the  following  at  the  end  of 
paragraph  (a)(2): 

$  430.62    Submission  of  data. 

(a)*   *   * 

(2)  *   •   *  For  each  basic  model  of 
general  service  fluorescent  and 
incandescent  reflector  lamps,  the 
certification  report  shall  include  the 
laboratory's  NVLAP  identification 
number  or  other  NVLAP-approved 
accreditation  identification,  basic  model 
tested,  production  date  codes  (and 
accompanying  decoding  scheme),  the 
12-month  average  lamp  efficacy  and 
lamp  wattage,  brand  names  and  model 
designation.  The  certification  report 
shall  also  include  the  12-month  average 
Color  Rendering  Index  for  general 
service  fluorescent  lamps. 
•        •        •        •        • 

8.  Subpart  B  of  Part  430  is  amended 
by  adding  Appendix  R — Uniform  Test 
Method  for  Measuring  Average  Lamp 
Efficacy  (LE)  and  Color  Rendering  Index 
(CRI)  of  General  Service  Fluorescent  and 
Incandescent  Lamps.  Incandescent 
Reflector  Lamps,  and  Medium  Base 
Compact  Fluorescent  Lamps  as  follows: 


Append  I  R  to  Subpart  B  of  Part  430 — 
Unlforn"  Test  Method  'or  Measuring 
Average  Lamp  Efficacy  (LE)  and  Color 
Rendering  index  (CRI)  of  Electric 
Lamps 

1.  Scope.  This  appendix  applies  to  the 
determination  of  the  lamp  efficacy  (LE)  and 
Color  Rendering  Index  (CKI)  for  fluorescent 
lamps  and  to  the  determination  of  the  lamp 
efTicacy  for  incandescent  lamps.  The  scope  of 
this  appendix  shall  also  include  that 
specified  in  section  1.1  of  ES  LM-9,  section 

1  of  IBS  LM-16.  section  2.0  of  lES  LM-20, 
section  1  of  lES  LM-45.  section  1  of  lES  LM- 
58.  section  11  of  lES  LM-66  and  section  11. 2 
of  QE  Publication  No.  13  2.  (See  §430.22) 
References  in  the  text  of  this  Appendix  R  are 
undated  but  are  understood  to  be  dated  as 
specified  in  the  list  of  Incorporated  by 
Reference  materials  at  §430.22. 

2.  Definitions 

2.1  Definitions  shall  include  the 
definitions  specified  in  section  12  of  lES 
LM-9.  section  3  0  of  lES  LM-20,  section  2  of 
lES  LM-45.  section  2  of  lES  LM-58,  section 
1.2  of  lES  LM-66  and  section  IV  of  QE 
Publication  No.  13.2.  (See  §430.22) 

2.2  A.V5/  Standard  means  a  standard 
developed  by  a  committee  accredited  by  the 
American  National  Standards  Institute 
(ANSI). 

2.3  OE  means  the  International 
Commission  on  Illumination. 

2.4  C/}/ means  Color  Rendering  Index  as 
defined  in  Section  430.2. 

2.5  /£5  means  the  Illuminating 
Engineering  Society  of  North  America. 

2.6  Lamp  efficacy  means  the  ratio  of 
measured  lamp  lumen  output  in  lumens  to 
the  measured  lamp  electrical  power  input  in 
watts,  rounded  to  the  nearest  whole  number, 
in  units  of  lumens  per  watt. 

2.7  Lamp /umen  oufput  means  the  total 
luminous  flux  produced  by  the  lamp  at  the 
measured  reference  condition,  in  units  of 
lumens. 

2.8  Lamp  electrical  power  input  means 
the  total  electrical  power  input  to  the  lamp, 
including  both  arc  and  cathode  power  where 
appropriate,  at  the  measured  reference 
condition,  in  units  of  watts. 

2.9  Reference  condition  means  the  test 
condition  specified  in  lES  LM-9  for  general 
service  fluorescent  lamps,  in  lES  LM-20  for 
incandescent  reflector  lamps,  in  lES  LM— 45 
for  general  service  incandescent  lamps  and  in 


lES  LM-66  for  medium  base  compact 
fluorescent  lamps.  (See  §430.22) 

3.0  Test  Conditions 

3 . 1  General  Service  Flu  orescent  Lamps: 
Test  ambient  conditions,  electrical  circuits, 
reference  ballasts,  stabilization  requirements, 
instruments  and  detectors  shall  be  as 
described  in  the  relevant  sections  of  lES  LM- 
9.  The  photometric  test  procedure  and  test 
report  shall  conform  to  sections  11  and  13  of 
IESLM-9.  (See  §430.22) 

3.2  General  Service  Incandescent  Lamps: 
The  selection  and  seasoning  of  the  test 
lamps,  the  equipment  and  instrumentation, 
and  the  test  conditions  shall  conform  to 
sections  3,  4,  5  and  6  of  lES  LM-45.  (See 
§430.22) 

3.3  Incan descen t  Reflector  Lamps:  The 
selection  and  seasoning  of  the  test  lamps,  and 
the  test  conditions  shall  conform  to  sections 

4  0  and  5.0  of  IBS  LM-20.  (See  §  430.22) 

3.4  Medium  Base  Compact  Fluorescent 
Lamps:  The  selection,  seasoning  and. 
stabilization  of  the  test  lamps,  and  the  test 
conditions,  shall  be  as  described  in  sections 
1,  2,  3.  and  7  of  lES  LM-66.  (See  §430.22) 

4.  Test  Methods  and  Measurements 

4.1  General  Service  Fluorescent  Lamps 

4.1.1  The  measurement  procedure  shall 
be  as  described  in  lES  LM-9,  except  as  noted 
below.  Lamps  shall  be  operated  at  the 
appropriate  voltage  and  current  conditions  as 
described  in  ANSI  C78.375  and  ANSI  C78.1, 
C78.2  or  C78.3.  Lamps  shall  be  operated 
using  the  appropriate  reference  ballast  as 
described  in  ANSI  C82.3.  (See  §430.22) 

4.1.2  Lamp  lumen  output  (lumens)  and 
lamp  electrical  power  input  (watts)  at  the 
reference  condition  shall  be  measured  and 
recorded.  Lamp  efficacy  shall  be  determined 
by  computing  the  ratio  of  the  measured  lamp 
lumen  output  and  lamp  electrical  power 
input  at  equilibrium  for  the  reference 
condition. 

4 . 2  General  Service  Incandescent  Lamps 

4.2.1  The  measurement  procedure  shall 
be  as  described  in  lES  LM-45.  except  as 
noted  below.  Lamps  shall  be  op>erated  at  120 
volts  and  60  hertz  regardless  of  the  rated 
lamp  voltage.  (See  §  430.22) 

4.2.2  The  test  procedure  shall  follow 
section  7  and  lamp  lumen  output  determined 
in  accordance  with  sections  4.2a  or  b  of  lES 
LM-45  at  the  reference  condition.  Lamp 
electrical  power  input  in  watts  shall  also  be 
measured  and  recorded.  Lamp  efficacy  shall 
be  determined  by  computing  the  ratio  of  the 
measured  lamp  lumen  output  and  lamp 


elecliical  power  input  at  equilibrium  for  the 
reference  condition.  The  test  report  shall 
conform  to  section  8  of  lES  L.M-45.  (See 
§4:10.22) 
4.3     Incandescent  Reflector  Lamps 
4.3  1     The  measurement  procedure  shall 
b,?  ;.s  described  in  lES  LM-20,  except  as 
noted  below.  Lamps  shall  be  operated  at  120 
volts  and  60  hertz  regardless  of  the  rated 
lamp  voltage.  (See  §  430.22) 

4.3.2     Lamp  intensity  distribution  shall  be 
measured  in  accordance  with  section  6.0  and 
lamp  lumen  output,  or  total  flux,  shall  be 
determined  in  accordance  with  section  7.3  of 
lES  LM-20,  at  the  reference  condition.  The 
integrating  sphere  measurement  method, 
section  7.1,  shall  not  be  used.  Lamp  electrical 
power  input  in  watts  shall  also  be  measured 
•'nd  recorded.  (See  §430.22) 


4.3.3    Lamp  efficacy  shall  be  determined 
by  computing  the  ratio  of  the  measured  lamp 
lumen  output  and  lamp  electrical  power 
input  at  equilibrium  for  the  reference 
condition.  The  test  report  shall  conform  to 
section  10.0  of  lES  LM-20.  (See  §430.22) 

4.4     Medium  Base  Compact  Fluorescent 
Lamps 

4.4.1  The  measurement  procedure  shall 
be  as  described  in  lES  LM-66,  as  it  pertains 
to  lamps  with  integral  ballasts.  Lamps  shall 
be  operated  at  120  Volts  and  60  Hertz.  Lamp 
lumen  output  shall  be  measured  according  to 
section  11  of  lES  LM-€6  at  the  reference 
condition.  Lamp  electrical  power  input  in 
watts  shall  also  be  measured  and  recorded. 
(See  §430.22) 

4.4.2  Lamp  efficacy  shall  be  determined 
by  computing  the  ratio  of  the  measured  lamp 
lumen  output  and  lamp  electrical  power 


input  at  equilibrium  for  the  reference 
condition.  The  test  report  shall  conform  to 
section  13  of  lES  LM-66.  (See  §430.22) 

4.5    Determination  of  Color  Rendering 
Index  (CRI) 

4.5.1  The  CRI  shall  be  determined  in 
accordance  with  the  method  specified  in  CIE 
Publication  13.2  for  general  service 
fluorescent  lamps.  The  required 
spectroradiometric  measurement  and 
characterizaiion  shall  be  conducted  in 
accordance  with  the  methods  given  in  lES 
LM-53  and  lES  LM-16.  (See  §  430.22) 

4.5.2  The  test  report  shall  include  a 
description  of  the  test  conditions,  equipment, 
and  measured  lamps,  spcrtroradiometric 
measurement  results  and  CRI  determination. 

[FR  Doc.  94-23748  Filed  9-27-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

(Docket  No.  EE-RM-«4-220-NOPRl 

RIN:  1904-AA70 

Energy  Conservation  Program  for 
Consumer  Products 

AGENCY:  f  )ffi(  »•  (if  Efurxy  Ffficiency  and 

KenewabL-  Liitr^\ .  O'^partment  of 

Energy 

ACTION:  Nutice  of  Proposed  Rule  and 

F'ublic  Hearing. 

summary:  The  Department  of  Energy 
(the  Department)  gives  notice  of  a 
proposed  rulemaking  to  define  colored 
fluorescent  and  incandescent  lamps  and 
to  define  the  exemption  from  energy 
conservation  standards  for  a  rough  or 
vibration  service  incandescent  reflector 
lamp.  The  Energy  FoUcy  Act  of  1992 
requires  the  Department  of  Energy  to 
administer  an  energy  conservation 
program  for  certain  major  household 
appliances  and  commercial  equipment, 
including  fluorescent  and  incandescent 
lamps.  Today's  proposed  rule  will 
clarify  definitions  for  colored 
fluorescent  and  incandescent  lamps  and 
will  clarify  the  exemption  for  rough  or 
vibration  service  incandescent  reflector 
lamps. 

DATES:  Written  comments  (eight  copies) 
in  response  to  this  notice  must  be 
received  by  December  12.  1994. 

Oral  views,  data,  and  arguments  may 
be  presented  at  the  public  hearing  to  be 
held  in  Washington.  DC.,  on  November 
15,  1994.  Requests  to  speak  at  the 
hearing  must  be  received  by  the 
Dep.irtmei  '  r  than  400  pm. 

Copies  of  s'  s  to  be  given  at  the 

public  hearing  mu.st  be  received  by  the 
Department  no  later  than  4  p.m.  The 
length  of  each  presentation  is  limited  to 
l.S  minutes. 

ADDRESSES:  Written  comment.s  (eight 
copies)  and  requests  to  speak  at  the 
public  hearing  are  to  be  sub:  •): 

US.  Department  of  Energy. '  f 

Energy  Efficiency  and  Renewable 
Energy.  Proposed  Definitions  for  Certain 
Fluorescent  Lamps  and  Incandescent 
Lamps.  Docket  No.  EE-RM-94-220- 
NOPR.  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20.^85,  (202)  586-7140. 
The  hearing  will  begin  at  9  30  a.m.  on 
November  15,  1994  and  will  be  held  at 
the  U.S.  Department  of  Energy.  Forrestal 
Building.  Room  lE-245.  1000 
Independence  Avenue,  SW.. 
Washington.  DC. 


Copies  of  the  transcript  of  the  public 
hearing  and  public  comments  received 
may  be  read  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  lE-190.  ioOO 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586-6020. 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hobdays. 

For  more  information  concerning 
public  participation  in  this  rulemaking 
proceeding,  see  Section  VII.,  "Public 
Comment,"  of  SUPPLEMENTARY 
INFORMATION 

FOR  FURTHER  INFORMATION  CONTACT: 
T»:rTence  L.  Logee.  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-431.  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  (202)  586- 
1689 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energv.  Office  of  General  Counsel. 
Mail  Station  GC-72.  Forrestal 
Building.  1000  Independence  Avenue 
SW..  Washington,  DC  20585.  (202) 
586-9507 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act  (EPCA).  Public 
Law  94-163.  as  amended  by  the 
National  Energy  Conservation  Policy 
Act  (NECPA).  Public  Law  95-619.  the 
National  Appliance  Energy 
Conservation  Act  (NAECA)  of  1987. 
Public  Law  100-12.  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPACT).  Public  Law 
102-486.  created  the  Energy 
Conservation  Program  for  Consumer 
Products  other  than  Automobiles 
(Program).'  The  consumer  and 
commercial  products  currently  subject 
to  tliis  Program  (often  referred  to 
hereafter  as  "covered  products") 
include  general  service  fluorescent 
lamps  and  general  service  incandescent 
lamps,  the  subject  of  today's  notice.  The 
Department  is  publishing  elsewhere  in 
this  issue  an  Interim  Final  Rule 
amending  part  430  to  establish  test 
procedures  for  flouresijcnt  and 
incandescent  lamps,  incorporating  by 
reference  test  procedures  adopted  by  the 
Illuminating  Engineering  Society  (IKS). 
American  National  Standards  Institute 


■  Pan  B  of  Title  m  of  EPCA.  is  amended,  it 
referred  lo  in  this  proposed  rule  u  the  "Act."  Pan 
B  of  Title  lU  is  codified  at  42  U.S.C  6291-6309. 


(ANSO  and  the  International         * 
Commission  on  Illumination  (CIE). 

II.  Discussion 

By  this  notice,  the  Department  is 
proposing  definitions  for  colored 
fluorescent  and  incandescent  lamps. 
The  Department  is  also  proposing  to 
clarify  the  exemption  for  rough  or 
vibration  service  incandescent  reflector 
lamps  by  requiring  a  C-17  or  C-22 
filament  or  by  requiring  a  vibration  test. 
The  proposed  definitions  will  apply  to 
those  products  covered  by  sections 
322(a)(14)  and  325(i)(l)  of  the  Act. 

A.  Definitions 

By  this  notice,  the  Department  is 
defining  colored  fluorescent  and  colored 
incandescent  lamps  because  section 
321(a)(30)(B)(iii)  and  section 
321(a)(30)tC)(ii)  of  the  Act  contain 
e.xemptions  for  these  lamps  without 
defining  them.  After  a  meeting  with 
lamp  manufacturers  and  the  National 
Electrical  Manufacturers  Association, 
the  Department  believes  that  a  colored 
lamp  can  be  defined  by  using  a  suitable 
minimum  value  of  the  Color  Rendering 
Index  (CRI)  or  a  correlated  color 
temperature.  The  National  Institute  of 
Standards  and  Technology  personnel 
have  researched  CRI  values  and 
correlated  color  temperatures  for  many 
different  colored  fluorescent  and 
incandescent  lamps.  The  I-Jntional 
Institute  of  Standards  and  Technology 
recommends  end  the  Department  agrees 
that  either  CRI  or  color  temperature  will 
sufficiently  define  colored  lamps.  The 
Department  is  proposing  that  a  CRI 
value  less  than  30  and  a  lamp  color 
correlated  temperature  either  below 
2.500''K  for  red  and  yellow  colors  or 
above  7.000°K  fcr  blue  and  green  colors 
will  allow  an  exemption  for  bona-fide 
colored  fluorescent  lamps  while 
requiring  all  of  the  "white"  lamps  to 
meet  the  standards.  Likewise,  colored 
incandescent  lamps  must  have  CRI 
values  bclo'.v  50  and  a  lamp  colnr 
correlated  temperature  either  below 
2.500''K  for  red  and  yellow  colors  or 
above  7, DOCK  for  blue  and  green  colors 
to  be  excnvit  from  standards.  The 
Departn;f  nt  further  proposes  that  these 
lamps  be  designed,  designated  and 
marketed  specifically  as  colored  lamps. 
DOE  requests  comments  on  the  two 
proposals  ^or  dofiniUons  of  colored 
fluorescent  and  incrjidesccnt  lamps. 
The  Department  also  invites 
manufacturer's  to  send  data  on  CRI 
measurements  and  color  correlated 
temperatures  for  colored  fluorescent  and 
incandescent  lamps. 

The  Department  believes  that  the 
measurements  required  to  determine  if 
a  lamp  is  colored  by  the  above 


definition  are  minimal.  The  CRI  is  a 
required  measurement  for  fluorescent 
lamps  and  manufacturers  would  only 
have  to  make  a  CRI  measurement  for 
lightly  tinted  incandescent  lamps  such 
as  "jeweler's  blue."  The  color 
temperature  is  derived  from 
spectroradiometric  measurements 
correlated  to  a  blackbody  and  the 
spectroradiometric  data  for  most  lamps 
already  exists  so  manufacturers  use  a 
chart  to  determine  the  correlated  color 
temperature. 

Note  that  the  "jeweler's  blue"  lamp 
may  require  a  heavier  tint  to  pass  the 
proposed  incandescent  CRI  cutoff  so  the 
Department  is  advising  the 
manufacturers  to  evaluate  the  CRI  of  any 
lightly  tinted  incandescent  lamps. 
However,  the  Department  believes  that 
if  the  CRI  for  incandescent  lamps  is 
raised,  that  could  allow  a  manufacturer 
to  circtmivent  the  standards  with  lightly 
tinted  lamps. 

Today's  proposed  rule  also  contains  a 
definition  of  an  exempt  rough  or 
vibration  service  incandescent  reflector 
lamp.  Section  321(a)(30)(C)(ii)  of  the  Act 
contains  an  exemption  for  "rough  or 
vibration  service  applications"  of 
incandescent  reflector  lamps  without 
defining  this  term.  After  several 
meetings  with  lamp  manufacturers  and 
the  National  Electrical  Manufacturers 
Association,  the  Department  has 
determined  that  there  is  no  industry- 
wide accepted  agreement  on  a  definition 
for  a  rough  or  vibration  service 
incandescent  reflector  lamp.  Also,  it 
appears  that  there  are  very  few 
incandescent  reflector  lamps  which  are 
marketed  solely  for  rough  or  vibration 
service  applications.  From  a  study. 
"Findings  on  Incandescent  Reflector 
Lamps. '  conducted  by  Lawrence 
Berkeley  Laboratories.  DOE  has 
determined  that  sales  data  for  long-life 
or  vibration  service  applications  are  not 
collected  separately  and  that 
approximately  20  percent  of  the  present 
incandescent  reflector  lamp  market  is 
comprised  of  lamps  marketed  for  those 
purposes.  The  Department  was  unable 
to  separate  the  long-life  reflector  lamp 
market  and  the  vibration  service 
reflector  lamp  market.  However,  most 
lamps  designated  as  "Long-life"  rather 
than  "Vibration  Service"  have  a  C-9 
filament  with  4-supports.  Additionally, 
three  large  lamp  manufacturers  use  a  C- 
17  filament  with  12  supports  to 
characterize  their  rough  service 
incandescent  reflector  lamp.  The 
Department  believes  that  lamps  labeled 
and  marketed  for  rough  or  vibration 
service  should  either  meet  a  design 
standard  (a  C-17  or  C-22  filament)  or  a 
performance  standard  (pass  a  vibration 
test).  Only  such  lamps  would  qualify  for 


a  rough  or  vibration  service  exemption 
from  the  standards. 

Since  reflector  lamps  with  C-9 
filaments  are  marketed  for  long  life  and 
since  there  is  no  industry  consensus  for 
the  C-9  filament  as  a  vibration  design, 
the  Department  is  proposing  to  define  a 
rough  or  vibration  service  application 
lamp  as  an  incandescent  lamp 
designated  and  marketed  specifically  for 
rough  or  vibration  service.  Additionally, 
this  lamp  must  have  either  6  support 
wires  with  a  C-17  or  C-22  filament 
configuration  or  the  lamp  must  meet  a 
vibration  test.  The  6  support  wires  were 
proposed  by  one  of  the  manufacturers 
and  the  Department  believes  that  they 
will  provide  enough  additional 
vibration  resistance  while  maintaining 
better  lamp  efficacy  than  the  12  support 
wires  normally  used  in  a  rough  or 
vibration  service  lamp.  The  proposed 
vibration  test  is  a  modified  Naval  test 
specification '  for  ruggedness  of  large 
tungsten  filament  lamps  and  consists  of 
a  vibration  frequency  test  going  from  5 
to  33  Hz  in  1  Hz  increments  and  a  2 
hour  vibration  endurance  test  at  33  Hz. 
The  Department  requests  comments  on 
this  proposal. 

III.  Environmental  Review 

Pursuant  to  section  7(c)(2)  of  the 
Federal  Energy  Administration  Act  a 
copy  of  this  notice  has  been  submitted 
to  the  Administrator  of  the 
Environmental  Protection  Agency  for 
comment  concerning  the  impact  of  this 
proposal  on  the  quahty  of  the 
environment. 

Since  test  procedures  are  used  to 
standardize  the  measurement  of  energy 
usage,  and  will  not  affect  the  quality  <x 
distribution  of  energy  usage,  prescribing 
test  procedures  will  not  result  in  any 
environmental  impacts.  The  Department 
of  Energy,  therefore,  has  determined    • 
that  prescribing  test  procedures  under 
the  Program  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  himian  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969. 

This  Rulemaking,  which  amends 
existing  part  430  of  Title  10,  will  not 
change  the  environmental  effect  of  such 
regulation,  and  is  an  item  which  is 
"categorically  excluded  (A6)"  by  the 
Department  of  Energy's  regulations  on 
National  Environmental  Policy  Act 
Implementing  Procedures  (10  CFR  part 
1021)  (57  FR  15122.  April  24, 1992) 
(appendix  A  to  subpart  D,  Categorical 
Exclusion  A6.).  Consequently,  neither 


'Correspondence  to  the  Office  of  Codes  and 
Standards  from  Osram  Sylvania,  Report  th-3~27. 
Proposed  Naval  Test  Specification  for  Ruggedness 
of  Lai^e  Tungsten  Filament  LaiDps  (Shipboard  Use), 
December  3.  1970. 


an  Environmental  Impact  Statement  nor 
an  Environmental  Assessment  is 
required  for  this  rule. 

rV.  Regulatory  Planning  and  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4. 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulator}'  Affairs. 

V.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (Pub. 
L.  96-345)  (5  U.S.C.  601-612)  requires 
that  an  agency  prepare  an  initial 
regulatory  flexibility  analysis  and  that  it 
be  published  at  the  time  the  pioposed 
rule  is  pubUshed.  This  requirement 
(which  appears  in  section  603)  does  not 
apply  if  the  agency  "certifies  that  the 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
This  rule  affects  manufacturers  of 
general  service  fluorescent  and 
incandescent  lamps.  As  previously 
discussed,  the  rule  would  not  have 
significant  economic  impact,  but  rather, 
would  provide  common  definitions  and 
test  methods.  Therefore,  the  Department 
of  Energy  certifies  that  this  rule,  if 
promulgated,  would  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 

VI.  Federalism  Review 

Executive  Order  12612  (52  FR  41685, 
Oct.  30, 1987)  requires  that  regulations 
or  rules  be  reviewed  for  any  substantial 
direct  effects  on  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  sufficient 
substantial  direct  effects,  then  Executive 
Order  12612  requires  preparation  of  a 
federalism  assessment  to  be  used  in  all 
decisions  involved  in  promulgating  and 
implementing  a  regulation  or  a  rule. 

"The  Department  of  Energy  has 
identified  a  substantial  direct  effect  'Jiat 
today's  proposed  rale  would  have  on 
State  governments.  It  would  initially 
preempt  inconsistent  State  regulations. 
However,  the  Department  of  Energy  has 
concluded  that  such  effect  is  not 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  for  the  following 
reason:  the  Act  provides  for  subsequent 
State  petitions  for  exemption.  Thus,  a 
determination  as  to  whether  a  State  law 
prevails  must  be  made  on  a  case-by-case 
basis  using  criteria  set  forth  in  the  Act. 
When  the  Department  of  Energj- 


494M()        I  f-derai  Rp^ister  /  Vn)    <^Q    \v,    ir7  /  Wednesday.  September  28,  1994  /  Proposed  Rules 


Federal  Resister  /  Vol.  59,  No.  187  /  Wednesday.  Sentember  28".  1994  /  ProDosed  Rules       494R1 


4'»4fii(        Federal  Register  /  Vol    59.  No.  187  /  Wednesday.  September  28.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  187  /  Wednesday,  September  28",  1994  /  Proposed  Rules       49481 


receives  such  a  petition,  it  will  then  be 
appropriate  to  consider  preparing  a 
federalism  assessment  consistent  with 
the  criteria  in  the  Act. 

VII,  Public  Comment 

A.  Written  Comment  Procedures 

Interested  persons  are  invited  to 
participate  in  the  rulemaking  by 
submitting  data,  comments,  or 
information  with  respect  to  the 
definitions  set  forth  in  this  notice  to  the 
address  indicated  at  the  beginning  of  the 
notice. 

Comments  should  be  identified  both 
on  the  envelope  and  on  the  documents 
as  "Definitions  for  Certain  Fluorescent 
and  Incandescent  Lamps,  Docket  No. 
EE-RM-94-220-NOPR."  Eight  (8)  copies 
are  requested  to  be  submitted.  If 
possible,  the  Department  would 
appreciate  an  electronic  copy  of  the 
comments  on  a  3.5"  diskette.  The 
Department  is  currently  using 
WordPerfectTM  5,1.  All  submittals 
received  by  the  date  speciHed  at  the 
beginning  of  this  notice  will  be 
considered  by  the  Department  of  Energy 
before  final  action  is  taken  on  the 
proposed  rule. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  any  person  submitting 
information  which  he  or  she  believes  to 
be  confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and 
seven  copies,  if  possible,  from  which 
the  information  believed  to  be 
confidential  has  been  deleted.  The 
Department  of  Energy  will  make  its  own 
determination  with  regard  to  the 
confidential  status  of  the  information 
and  treat  it  according  to  its 
determination. 

Factors  of  interest  to  the  Department 
of  Energy  when  evaluating  requests  to 
treat  as  confidential  information  that 
has  been  submitted  include:  (1)  A 
description  of  the  items;  (2)  an 
indication  as  to  whether  and  why  such 
items  are  customarily  treated  as 
confidential  within  the  industry;  (3) 
whether  the  information  is  generally 
known  by,  or  available  from,  other 
sources;  (4)  whether  the  information  has 
previously  been  made  available  to 
others  without  obligation  concerning  its 
confidentiality;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  which  would  result  from  public 
disclosure;  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  be  contrary  to 
the  public  interest. 


B.  Public  Heanng 

1.  Procedures  for  Submitting  Requests  to 
Speak 

The  time  and  place  of  the  public 
hearing  are  indicated  at  the  beginning  of 
this  notice.  The  Department  of  Energy 
invites  any  p)erson  who  has  an  interest 
in  today's  proposed  rule,  or  who  is  a 
representative  of  a  group  or  class  of 
persons  that  has  an  interest  in  these 
definitions,  to  make  a  request  for  an 
opportunity  to  make  an  oral 
presentation.  Such  requests  should  be 
directed  to  the  address  or  telephone 
number  indicated  at  the  beginning  of 
this  notice.  Requests  should  be  labeled 
"DeHnitions  for  Certain  Fluorescent  and 
Incandescent  Lamps.  Docket  No.  EE- 
RM-94-220-NOPR,  •  both  on  the 
document  and  on  the  envelope. 

The  person  making  the  request  should 
briefly  describe  the  interest  concerned 
and  state  why  he  or  she.  either 
individually  or  as  a  representative  of  a 
group  or  class  of  persons  that  have  such 
an  interest,  is  an  appropriate 
spokesperson,  and  give  a  telephone 
number  where  he  or  she  may  be 
contacted. 

2.  Conduct  of  Hearing 

The  Department  of  Energy  reserves 
the  right  to  select  the  persons  to  be 
heard  at  the  hearing,  to  schedule  the 
respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearing.  The  length  of 
each  presentation  is  limited  to  15 
minutes. 

A  Department  of  Energy  official  will 
be  designated  to  preside  at  the  hearing 
The  hearing  will  not  be  a  judicial  or  an 
evidentiarj-type  hearing,  but  will  be 
conducted  in  accordance  with  5  U.S.C. 
533  and  section  336  of  the  Act.  At  the 
conclusion  of  all  initial  oral  statements 
at  each  day  of  the  hearing,  each  person 
who  has  made  an  oral  statement  will  be 
given  the  opportunity  to  make  a 
clarifying  rebuttal  statement,  subject  to 
time  limitations.  The  rebuttal  statement 
will  be  given  in  the  order  in  which  the 
initial  statements  were  made. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearing 
will  be  announced  by  the  presiding 
official. 

A  transcript  of  the  hearing  will  be 
made,  and  the  entire  record  of  this 
rulemaking,  including  the  transcript, 
will  be  retained  by  the  Department  of 
Energy  and  made  available  for 
inspection  at  the  Department  of  Energy 
Freedom  of  Information  Reading  Room 
as  provided  at  the  beginning  of  this 
notice.  Any  person  may  purchase  a  copy 
of  the  transcript  from  the  transcribing 
reporter. 


C.  Issues  for  Public  Comment 

The  Department  of  Energy  is 
interested  in  receiving  comments  and 
data  concerning  the  accuracy  and 
workability  of  these  definitions.  Also, 
the  Department  of  Energy  welcomes 
discussion  on  improvements  or 
alternatives  to  these  approaches.  In 
particular,  the  Department  of  Energy  is 
interested  in  gathering  comments  on  the 
following: 

•  Color  temperature  ranges  for 
colored  fluorescent  and  incandescent 
lamps. 

•  Appropriateness  of  the  prescribed 
filaments  for  the  rough  or  vibration 
ser\ice  incandescent  reflector  lamp. 

•  Applicability  of  the  proposed 
vibration  test  to  determine  the  rough  or 
vibration  service  exemption  for 
incandescent  reflector  lamps. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances. 

Issued  in  Washington,  DC.  August  10. 
1994 

Christine  A.  Ervin. 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy 

For  the  reasons  set  forth  in  the 
preamble,  part  430  of  chapter  II  of  title 
10.  Code  of  Federal  Regulations,  is 
proposed  to  be  amended  as  set  forth 
below 

PART  430— ENERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  Part  430 
continues  to  read  as  follows: 

Authority:  42  US  C.  6291-6309 

2.  Section  430.2  is  proposed  to  be 
amended  by  adding  definitions  for 
"Colored  Fluorescent  Lamp."  "Colored 
Incandescent  Lamp,"  and  Rough  or 
Vibration  Service  Exemption"  in 
alphabetical  order  to  read  as  follows: 

§430.2    Definitions. 

*         *         •         *         • 

Colored  Fluorescent  Lamp  means  a 
lamp  designed  tmd  designated  with  a 
CRI  less  than  30.  as  determined 
according  to  the  method  given  in  CIE 
Publication  13.2  (as  incorporated  by 
reference  in  10  CFR  430.22)  or  which 
has  a  lamp  correlated  color  temperature 
either  below  2500''K  or  above  7,000°K. 

Colored  Incandescent  Lamp  means  a 
lamp  designed  and  designated  with  a 
CRI  less  than  50,  as  determined 
according  to  the  method  given  in  CIE 
Publication  13.2  (as  incorporated  by 
reference  in  10  CFR  430.22)  or  which 


has  a  lamp  correlated  color  temperature 
either  below  2500''K  or  above  7.000''K. 

***** 

Rough  or  Vibration  Service 
Incandescent  Reflector  Lamp  means 
either  an  incandescent  lamp  in  which  a 
C-17  or  C-22  filament  is  mounted  with 
no  less  than  six  supports  not  including 
the  lead  wires  or  an  incandescent  lamp 
which  meets  the  requirements  of  the 
vibration  test  in  Appendix  R(4.3.4)  to 
Subpart  B  of  Part  430.  The  filament 
configurations  are  depicted  in  chapter 
six  of  the  Illuminating  Engineering 
Society  Lighting  Handbook,  8th  Edition, 
New  York.  1993.  Additionally,  these 
lamps  must  be  designated  and  marketed 
specifically  for  rough  or  vibration 
service  applications. 
***** 

3.  Section  430.25,  paragraph  (b)  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

§430.25    Laboratory  Accreditation 
Program. 

•         •         *         •         * 

(b)  The  test  procedures  for  general 
service  fluorescent  lamps,  general 
service  incandescent  lamps, 
incandescent  reflector  lamps,  medium 
base  compact  fluorescent  lamps,  and 
rough  or  vibration  service  incandescent 
refiector  lamps  as  specified  in  Appendix 


R  to  this  subpart,  shall  be  conducted  by 
test  laboratories  accredited  by  NVLAP" 
or  an  accrediting  organization 
recognized  by  NVLAP.  •   •   * 

8.  Appendix  R  to  Subpart  B  of  Part 
430— Uniform  Test  Method  for 
Measuring  Average  Lamp  Efficacy  (LE) 
and  Color  Rendering  Index  (CRI)  of 
General  Service  Fluorescent  and 
Incandescent  Lamps,  Incandescent 
Reflector  Lamps,  and  Medium  Base 
Compact  Fluorescent  Lamps  is  amended 
by  adding  paragraphs  4.3.4,  4.3.4.1, 
4.3.4.2,  4.3.4.3.  4.3.4.4,  and  4.3.4.5  to 
read  as  follows: 

Appendix  R  to  Subpart  B  of  Part  430 — 

L'niform  Test  Method  for  Measuring 

Average  Lamp  Efficacy  (LE)  and  Color 

Rendering  Index  (CRJ)  of  Electric 

Lamps 

«        •        •        »        • 

4.  Test  Methods  and  Measurements 

*  •  •         •         * 

4.3  Incandescent  Reflector  Lamps 

*  *  •  •         • 

4.3.4    The  following  vibration  test  shall  be 
used  to  determine  whether  an  incandescent 
lamp  qualifies  for  a  rough  or  vibration  sen-ice 
application. 

4.3.4.1     The  vibration  frequency  test 
consists  of  vibrating  an  illuminated  lamp 
with  a  sinusoidal  wave  shape  from  5  to  33 
Hz  in  discrete  frequency  intervals  of  1  Hz.  at 


the  amplitudes  shown  in  the  table  below.  At 
each  integral  frequency,  the  vibration  shall  be 
maintained  for  five  minutes. 

Amplitudes  of  Vibration  cas  Total 
Excursion) 


Frequency  range  (Hz) 

Amplitude  i 
inch 

5  to  15  

0030  *  0006 

16  to  25  

0.020  ^  0  004 

26  to  33  

0  010-  0  002 

4.3.4.2  The  endurance  test  consists  of  a 
two  hour  vibration  test  of  an  illuminated 
lamp  using  a  sinusoidal  wave  shape  at  a 
frequency  of  33  HZ  and  an  amplitude  of 

0  010  ±  .602  inches. 

4.3.4.3  The  vibration  frequency  and 
endurance  tests  shall  be  performed  with  t.he 
direction  of  vibration  along  the  lamp  stem 
and  in  two  directions  perpendicular  to  the 
stem. 

4.3  4.4    A  sample  of  five  lamps  shalj  be 
randoml},  chosen  from  a  production  lot;  no 
failures  are  piermitted. 

4.3.4.5    The  test  report  shall  list  the 
testing  company,  date,  place  and  test 
engineer/ technician.  It  shall  also  list  the 
lamp  manufacturer,  ty{)e  of  lamp,  produi  lion 
date  code,  and  {)ass  or  fail  for  the  vibration 
frequency  and  endurance  tests  for  each  lamp. 
*         *         •         •         • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-60618;  FRL-4766-6] 
RIN  2070-AC37 

Significant  New  Uses  of  Lead 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPR). 

SUMMARY:  EPA  is  exploring  the 
possibility  of  issuing  significant  new 
use  rules  (SNURs)  for  certain  uses  of 
elemental  lead  (Pb)  and  lead 
compounds  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  SNURs  would  require  persons  to 
notify  EPA  at  least  90  days  before 
commencing  the  manufacture,  import, 
or  processing  of  lead  and  lead 
compounds  for  uses  identified  by  the 
Agency  as  significant  new  uses.  The 
significant  new  use  notice  (SNUN) 
would  provide  EPA  with  the 
opportunity  to  evaluate  the  intended 
use  and  associated  activities  and  to 
prevent  potentially  unreasonable  risk  of 
injury  to  human  health  and  the 
environment  from  occurring.  EPA  is 
issuing  this  ANPR  to:  (1)  Communicate 
its  intention  to  regulate  signiHcant  new 
uses  of  elemental  lead  and  lead 
compounds;  (2)  identify  components  of 
its  proposed  regulatory  approach:  (3) 
request  comment  on  issues  related  to 
this  approach;  and  (4)  request  comment 
and  information  on  existing  uses  of  lead 
that  would  help  support  EPA's  selection 
of  proposed  criteria  for  defining 
significant  new  uses  of  lead.  The 
Agency  is  particularly  concerned  with 
products  the  use  of  which  may  pose 
unreasonable  risks  to  children.  The 
information  submitted  in  response  to 
this  ANPR  will  help  EPA  design  an 
effective  and  efficient  strategy  for 
regulating  significant  new  uses  of  lead. 
DATES:  Written  and  electronic  comments 
in  response  to  this  ANPR  must  be 
received  on  or  before  November  28, 
1994. 

ADDRESSES:  All  written  data  and 
comments  should  be  submitted  in 
triplicate  to  OPPT  Document  Control 
Ofncer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Prote<tion  Agencv,  Rm.  E-C99,  401  M 
St.,  SW..  Washington,  DC  20460.  All 
written  data  and  comments  should  be 
identified  by  the  docket  number 
OPPTS-50618. 

Comments  and  data  may  also  be 
submitted  electronically  by  any  of  three 
different  mechanisms:  by  sending 


electronic  mail  (e-mail)  to:  Docket- 
OPPTSOepamaiLepa.gov;  by  sending  a 
"Subscribe"  message  to 
listserver€>unixmail. rtpnc.epa.gov  and 
once  subcribed,  send  your  comments  to 
RIN-2070-AC37;  or  through  the  EPA 
Electronic  Bulletin  Board  by  dialing 
202-488-3671,  enter  selection 
"DMAIL,"  user  name  "BB— USER  '  or 
919-541-4642.  enter  selection  "MAIL." 
user  name  "BB — USER."  Comments  and 
data  will  also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  should  be  identified  by 
the  docket  number  QPPTS-50618. 
Electronic  comments  on  this  ANPR,  but 
not  the  complete  record,  may  be  viewed 
or  new  comments  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  VII.  of  this 
docimient. 

Data  and  comments  in  written  form 
containing  information  claimed  as 
confidential  business  information  (CBI) 
should  be  submitted  in  triplicate  to: 
OPPT  Document  Control  Officer  (7407). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  Attention:  OPPTS-50618.  A 
sanitized  copy  of  the  comments  that  can 
be  included  in  the  public  docket  must 
be  provided  in  triplicate  to  the  OPPT 
Document  Control  Officer.  Further 
information  on  submitting  comments 
containing  information  claimed  as  CBI 
is  provided  in  Unit  VIII.  of  this 
document.  No  CBI  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Susan  B. 
Hazen,  Director.  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Telephone:  202-554-1404,  TDD:  202- 
554-0551.  For  technical  information 
contact:  Jonathan  Jacobson,  Chemical 
Management  Division  (7404),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Telephone:  202-260-3779,  Internet: 
jacobson.jonathan@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATJON:  Reducing 
human  exposure  to  lead  and  lead 
contamination  of  the  environment 
continue  to  be  priority  issues  for  EPA. 
Exposure  to  lead  can  result  in  a  variety 
of  adverse  human  health  effects  in  both 
children  and  adults.  Recent  research 
and  scientific  evidence  indicate  that 
human  health  effects  (e.g..  impaired 
neurological  development)  occur  at  low 
exposure  levels.  Lead  contamination  of 


the  environment  is  causing  degradation 
of  habitat  and  lead  products  have  been 
implicated  in  the  death  of  individual 
animals  from  several  species. 

In  response  to  these  problems,  EPA 
has  undertaken  a  variety  of  regulatory, 
programmatic,  and  research  efforts  to 
evaluate  and  address  the  environmental 
impacts  of  lead.  Since  1991,  Agency 
activities  have  been  coordinated 
through  the  Strategy  for  Reducing  Lead 
Exposures.  This  strategy  includes 
regulatory  and  pollution  prevention 
activities,  a  lead  abatement  program  for 
"in-place"  lead,  and  a  research  program. 
The  promulgation  of  SNURs  for 
elemental  lead  and  lead  compounds  is 
part  of  EPA's  multi-faceted  strategy  for 
reducing  unacceptable  lead  exposures. 

EPA's  efforts  are  designed  to  reduce 
exposure  to  lead  by:  (1)  Preventing  new 
uses  and  phasing  out  current  uses  of 
lead  that  pose  unreasonable  risks;  (2) 
controlling  lead  emissions;  (3)  managing 
the  disposal  of  lead-containing  wastes; 
(4)  addressing  in-place  lead;  and  (5) 
supporting  research  to  improve  EPA's 
ability  to  assess  and  reduce  lead-related 
risks. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  The  Agency  must 
make  this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
Section  5(a)(2)  factors  generally  relate  to 
the  extent  to  which  a  use  changes  the 
volume  of  a  chemical's  production  or 
the  type,  form,  magnitude,  or  duration 
of  exposure  to  it.  Once  EPA  determines 
that  a  use  of  a  chemical  substance  is  a 
significant  new  use,  section  5(a)(1)(B)  of 
TSCA  requires  persons  to  submit  a 
notice  to  EPA  at  least  90  days  before 
they  manufacture,  import,  or  process  the 
chemical  substance  for  that  use. 

Persons  subject  to  a  SNUR  would 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufacture  notices  (PMNs)  under 
section  5(a)(1)(A)  of  TSCA.  In  particular, 
these  requirements  include  the 
information  submission  provisions  of 
section  5(1))  and  (d)(1),  the  exemptions 
authorized  by  section  5(h)(1).  (2).  (3). 
and  (5).  and  the  regulations  at  40  CFR 
part  720.  The  premanufacture 
notification  process  provides  EPA  the 
opportunity  to  review  the  particular  use 
of  the  chemical  substance  and  make  a 
reasonable  risk  determination  prior  to 
the  use's  commercial  introduction. 
Following  its  review,  EPA  may  take 
regulatory  action  under  section  5(e), 
5(0,  6,  or  7  to  control  the  activities  for 


which  it  has  received  a  SNUN.  If  EPA 
does  not  take  action,  section  (5)(g)  of 
TSCA  requires  EPA  to  explain  in  the 
Federal  Register  its  reasons  for  not 
taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  final  SNUR  are 
subject  to  the  export  notification 
provisions  of  TSCA  section  12(b).  The 
regulations  that  interpret  section  12(b) 
appear  at  40  CFR  part  707.  Persons  who 
import  a  substance  identified  in  a  final 
SNUR  must  certif}'  that  they  are  in 
comphance  with  TSCA,  which  includes 
the  SNUR  requirements.  The  EPA 
import  certification  requirements  appear 
at  40  CFR  part  707. 

II.  Uses  of  Lead 

Lead  is  a  soft,  gray  metallic  element 
mined  from  rock  and  found  in  its 
natural  state  all  over  the  world.  It  is 
virtually  indestructible  and  non- 
biodegradable. Its  malleability,  low 
melting  point,  ease  of  processing, 
abundance,  low  cost,  density,  lubricant 
properties,  and  durability  give  it  good 
functional  value. 

In  1992,  the  U.S.  Bureau  of  Mines 
reported  that  U.S.  industries  consumed 
over  1.24  million  tons  of  lead.  Of  this 
quantity,  nearly  81  percent  was  used  to 
manufacture  storage  batteries  and  5 
percent  was  used  in  the  ammunition 
industry.  Other  uses  include:  Glass  and 
ceramics;  lead  chemical  products;  cable 
coverings;  lead  sheet;  lead  solder; 
casting  lead;  pigments;  pipes,  traps,  and 
other  extruded  products;  brass  and 
bronze;  other  metal  products;  heat 
stabilizers;  and  bearing  metals. 
Manufacturers  use  lead  in  its  elemental 
form,  in  compounds  including  lead 
oxides  and  lead  chromate,  and  in  alloys 
(e.g.,  brass  and  solder). 

III.  Human  Health  Effects 

Exposure  to  lead  can  produce  a 
spectrum  of  human  health  effects  across 
a  wide  range  of  exposure  levels.  Recent 
studies  indicate  that  these  toxic  effects 
may  occur  at  exposure  levels 
considerably  lower  than  previously 
recognized.  Accordingly,  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
has  established  the  threshold  of  concern 
for  blood  lead  (PbB),  the  most  common 
index  of  lead  exposure,  at  10  jig/dL. 

Young  children  and  fetuses  are 
especially  vulnerable  to  lead:  the 
nervous  systems  are  developing  and 
lead  is  absorbed  into  the  blood  stream 
more  easily  than  in  adults.  High  PbB 
levels  (>40-60  ng/dL)  in  children  are 
associated  with  anemia,  mental 
retardation,  and  encephalopathy.  At 
extremely  high  levels  (>100  ^g/dL), 
death  may  occur.  There  is  also  a 
concern  that  high  lead  exposure  might 


play  a  role  in  spontaneous  abortions.  At 
lower  exposure  levels,  lead  has  been 
linked  to  impaired  cognitive 
performance,  delayed  neurological  and 
physical  development,  decreased  birth 
weight,  and  interference  with  heme 
synthesis  and  Vitamin  D  metabolism. 

Recent  research  indicates  that  deficits 
in  IQ  and  other  measures  of  cognidve 
functions  have  been  associated  with 
PbB  levels  of  10  ng/dL  (Bellinger,  D.C., 
Stiles,  K.M.,  and  Needleman,  H.L.; 
"Low-Level  Lead  Exposure,  Intelhgence 
and  Academic  Achievement:  A  Long- 
Term  Follow-up  Study";  Pediatrics; 
1992;  vol.  90;  pp.  855-861).  EPA,  in  its 
Air  Quality  Criteria  for  Lead.  Volumes  I- 
rVand  Addendum  (USEPA,  1986)  and 
its  Air  Quality  Criteria  for  Lead, 
Supplement  to  1986  Addendum 
(USEPA,  1990),  has  identified  the 
following  relationships  between  lead 
exposure  and  human  health: 

1.  Deficits  in  mental  indices  have 
been  found  in  infants  with  maternal  or 
umbilical  cord  PbB  levels  as  low  as  6- 
7  jig/dL. 

2.  Low  birth  weights  and  decreased 
gestation  age,  factors  that  may  influence 
early  neurological  development  have 
been  associated  with  infants  bom' to 
women  with  PbB  levels  above  12-14  ng/ 
dL  and  possibly  as  low  as  7  Mg/dL. 

3.  Early  childhood  growrth  reductions 
have  been  associated  with  PbB  levels 
from  5-35  ^g/dL. 

In  its  study  Measuring  Lead  Exposure 
in  Infants,  Children,  and  Other  Sensitive 
Populations,  the  National  Academy  of 
Sciences  documented  a  similar  range  of 
effects  (NAS,  1993).  The  Academy  noted 
that  PbB  concentrations  around  10  pig/ 
dL  are  associated  with  disturbances  in 
early  physical  and  mental  grourth  and  in 
later  intellectual  functioning  and 
academic  achievement. 

Although  Federal  government  interest 
in  lead  poisoning  has  primarily  focused 
on  children,  there  is  substantial 
evidence  that  lead  exposures  can 
produce  adverse  health  effects  in  adults. 
Of  great  concern  is  evidence  that 
elevated  PbB  levels  have  been 
associated  with  slioht  increases  in  blood 
pressure.  Because  lead  is  stored  in  bone, 
it  may  be  mobilized  during  periods  of 
stress  or  greater  metabolic  demands  for 
calcium  (e.g.,  pregnancy). 

IV.  Environmental  Effects 

Lead  is  one  of  the  most  common  toxic 
substances  found  in  large  and  small 
animals.  Lead  poisoning  is  the  most 
frequently  diagnosed  toxicological 
problem  in  veterinary  medicine;  its 
occurrence  has  been  reported  in  all 
domestic  species  and  in  several  species 
of  zoo  animals.  Lead  poisoning  has  also 
affected  many  major  species  of 


waterfowl  in  North  America  and  has 
been  reported  in  many  birds  elsewhere 
in  the  world.  Sources  of  these  exposures 
have  typically  included  lead  wastes, 
lead  paint,  spent  lead  shot,  fishing 
sinkers,  and  contaminated  forage  near 
smelters  and  roadways. 

Laboratory  and  field  data  show  that  at 
high  concentrations,  lead  can  affect 
certain  plants  and  inhibit 
photosynthesis,  reduce  growth,  and 
alter  species  composition.  Other  studies 
indicate  that  high  lead  concentrations 
alter  the  composition  of  soil  microbial 
communities  and  inhibit  invertebrate 
activity  resulting  in  delayed 
decomposition  of  organic  matter, 
reduced  nutrient  supply,  and  altered 
soil  properties,  such  as  lower  organic 
content. 

Lead  is  toxic  to  many  phyla  of  aquatic 
biota.  Water  lead  concentrations  as  low 
as  19  to  30  jig/L  have  been  associated 
with  increased  mortality  and  impaired 
reproduction  in  aquatic  invertebrates. 
Aquatic  vertebrates  (e.g.,  fish)  appear  to 
be  even  more  sensitive.  Studies  have 
shown  that  freshwater  aquatic 
organisms  are  more  sensitive  to  lead  in 
soft  than  hard  water. 

V.  Controlling  Lead  Exposure 

Over  the  last  two  decades  EPA  has 
taken  a  number  of  actions  to  control 
exposure  to  lead.  Most  notable  of  these 
actions  has  been  the  virtual  removal  of 
lead  from  gasoline.  As  a  result  of  this 
action  and  the  phase-out  of  lead  solder 
in  food  cans  by  domestic  manufacturers, 
it  is  estimated  that  the  average  PbB  level 
in  children  has  declined  by  75  percent 
(from  about  17  jig/dL  to  4  fig/dL)  over 
the  past  15  years. 

Despite  this  progress,  several  factors 
have  prompted  EPA  to  identify  other 
sources  of  on-going  lead  exposure, 
especially  exposure  among  children, 
and  initiate  additiona4  actions.  First,  the 
level  of  concern  at  which  lead  may 
adversely  affect  human  health  continues 
to  decrease.  CDC  revised  its  level  of 
concern  from  25  jig/dL  to  10  ^dL  in 

1990.  Second,  nearly  nine  percent  of 
children  continue  to  have  PbB  levels  in 
excess  of  CDC's  level  of  concern,  with 
a  higher  incidence  of  elevated  PbB 
reported  for  minorities  living  in  urban 
areas  (CDC,  1994).  Third,  other  sources 
of  lead  (e.g.,  lead-based  paint  and 
drinking  water)  are  the  primary  sources 
of  exposure  for  segments  of  the 
population. 

To  coordinate  EPA's  lead  activities, 
the  Agency  published  the  Strategy  for 
Reducing  Lead  Exposures  in  Februarj' 

1991 ,  the  goal  of  which  is  to  reduce  lead 
exposures  to  the  fullest  extent 
practicable.  Two  objectives  have  been 
used  to  set  program  priorities  and  gauge 
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program  success:  (1)  Reduce 
significantly  the  incidence  of  PbB  levels 
above  10  pig/dL  in  children  while  taking 
into  account  the  associated  costs  and 
benefits;  and  (2)  reduce  significantly, 
through  voluntary  and  mandatory 
actions,  unacceptable  lead  exposures 
that  are  anticipated  to  pose  risks  to 
children,  the  general  public,  or  the 
environment.  EPA  plans  to  achieve  the 
strategy's  guai  and  objectives  tlirough 
implementation  of  research,  abatement, 
and  regulatory  and  pollution  prevention 
programs. 

A.  Research  Program 

The  purposes  of  the  research  program 
are  to:  (1)  Locate  and  assess,  in  terms  of 
geography  and  media,  the  most  serious 
lead  risks:  and  (2)  develop  methods  and 
tools  to  reduce  these  risks  cost- 
effectively.  Examples  of 
accomplishments  and  on-going  efforts 
include  evaluation  of  low-cost  lead- 
based  paint  (LBP)  abatement  techniques, 
development  of  LBP  abatement 
sampling  techniques  and  protocols, 
studies  to  analyze  the  effectiveness  of 
corrosion  control  technologies  in  small 
public  water  supply  systems  to  reduce 
lead  levels,  and  continued  development 
and  review  of  the  Integrated 
Environmental  Uptake/Biokinetic  (UBK) 
Model  to  assess  the  relationship 
between  environmental  lead  exposure 
and  PbB  levels. 

B.  Abatement  Program 

1.  Lead-based  paint.  EPA's  abatement 
program  for  "in-place"  lead  focuses  on 
two  major  sources  of  exposure:  LBP  and 
lead-contaminated  soil.  LBP  is  the  mOvSt 
serious  source  of  children's  lead 
exposure.  The  Agency  for  Toxic 
Substances  and  Disease  i>egistry 
(ATSDR)  estimates  that  12  million 
children  are  exposed  to  LBP  at  home 
and  that  nearly  6  million  are  exposed  in 
homes  with  the  highest  concentrations 
of  lead  (houses  built  prior  to  1940). 
Under  a  Memorandum  of 
Understandir.g,  EPA  works  closely  with 
the  U.S.  Department  of  Housing  and 
Urban  Development  (HUD)  to  address 
the  LBP  problem.  EPA's  efforts  in  this 
area  have  intensified  with  the 
enactment  of  Title  X,  "The  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992"  (the  Act).  Subtitle  B  of  the  Act, 
which  amended  TSCA  by  creating  Title 
IV.  provides  for  a  comprehensive 
national  approach  to  dealing  with  LBP 
in  the  nation's  bousing  stock.  One  of  the 
purposes  of  the  Act  is  to  reorient  the 
Federal  program  from  abatement  of  all 
residential  LBP  to  abatement  and  in- 
place  management  of  priority  LBP 
hazards. 


To  date.  EPA's  LBP  program  has 
successfully  implemented  several 
initiatives.  The  Agency  has  established 
regional  training  and  information 
centers  and  implemented  a  nationwide 
public  outreach  and  education 
campaign.  The  outreach  and  education 
campaign  consists  of  the  National  Lead 
Information  Center,  which  operates  the 
Lead  Hotline  and  the  Lead 
Clearinghouse.  In  addition,  the  National 
Lead  Poisoning  Prevention  Education 
Campaign  disseminates  important 
information  on  residential  LBP  hazards 
through  radio  and  television  public 
service  announcements. 

The  Act  also  directs  EPA  to  develop 
several  regu-ations  designed  to  address 
residential  LiJP  exposures.  Under  TSCA 
section  402(a)(1),  EPA  is  developing 
training  and  certification  requirements 
for  individuals  and  contractors  engaged 
in  LBP  activities  (e.g.,  risk  asses.sment, 
inspection,  and  abatement).  These 
regulations  will  establish  standards  for 
performing  LBP  activities.  This 
rulemaking  also  includes  procedures  fur 
State  and  Indian  Tribe  program 
authorization  under  TSCA  section 
404(a)  and  a  Model  State  Program  under 
TSCA  section  404(d).  EPA  issued 
proposed  regulations  under  TSCA 
sections  402(a)(1),  404(a),  and  404(d)  in 
the  Federal  Register  of  September  2, 
1994  (59  FR  45872). 

Under  TSCA  section  403,  EPA  is 
developing  health-based  standards  for 
identifying  lead-based  paint  hazards, 
lead-contaminated  dust,  and  lead- 
contaminated  soil,  and  on  July  14,  1994, 
issued  guidance  on  this  subject.  EPA  is 
developing  regulations  under  TSCA 
section  406  and  section  1018  of  the  Act 
requiring  the  disclosure  of  potential  LBP 
hazards  prior  to  renovi.'jon  of  target 
housing  £r.id  the  disclosure  of  known 
LBP  and  LBP  hazards  prior  to  the  sale 
or  lease  of  target  bousing.'  The  Notice 
of  Proposed  Rulemaking  for  TSCA 
section  406  was  published  on  March  9, 
1994  (59  FR  11108).  In  conjunction  with 
this  rulemaking,  the  Agency  made  a 
pamphlet  on  LBP  hazar^is  available  to 
the  public  for  review  and  comment 
(March  9,  1994;  59  FR  11119).  EPA 
expects  to  issue  a  proposed  rule  under 
section  1018  of  the  Act  later  in  1994. 

Under  TSCA  section  405(b).  EPA  has 
established  the  National  Lead 


■TaTKM  bousing  U  deflnad  by  lection  ICNM  of 
Title  X  to  be  "aoy  housing  constructed  prior  to 
1978,  except  housing  for  the  elderly  or  persons  with 
disabilities  (unless  any  child  who  is  lass  than  6 
years  of  age  resides  or  is  expected  to  reside  in  sucfa 
housing  for  the  elderly  or  persoos  with  disabilities) 
or  any  0-bedrTX>m  dwelling.  In  the  case  of 
jurisdictions  which  banned  tlie  sale  or  use  of  lead- 
based  peim  prior  to  197a.  the  Secretary  (of  Housing 
and  Urban  Oeveiopmentl.  at  the  Secretary's 
discretion,  may  desi^tnate  an  eariitfr  date." 


Laboifltory  Accreditation  Program 
(NLLAP)  and  developed  prot(XX)ls. 
criteria,  and  minimum  performance 
standards  for  laboratories  that  analyze 
paint  chip,  dust,  and  soil  samples  for 
lead.  The  purpose  of  this  program  is  to 
ensure  that  reliable  laboratory  services 
are  available  to  support  lead  hazard 
detection  and  abatement  activities.  The 
Agency,  in  the  first  phase  of  the  NLLAP 
program,  is  publishing  proficiency  test 
results  for  laboratories  on  a  state-by- 
state  basis.  To  implement  the  second 
phase  of  the  program,  EPA  has  executed 
Memoranda  of  Understanding  with  the 
American  Industrial  Hygiene 
Association  (memorandum  frniTi  Scott 
McMoran,  USEPA  to  Gordon  Banks, 
AIHA,  December  10, 1993)  and  llie 
American  Association  for  Laboratory 
Accreditation  (memorandum  from  Scott 
McMoran,  USEPA  to  John  Locke. 
AALA.  December  1.  1993)  establishing 
these  institutions  as  laboratory 
accrediting  organizations.  The  NLLAP 
program  will  recognize  laboratories 
accredited  by  these  organizations  as 
capable  of  analyzing  paint  chip,  dust, 
and  soil  samples  for  lead. 

2.  Lead-contaminated  soil.  The  other 
major  area  of  focus  for  EPA's  abatement 
program  for  "in-place"  lead  is  lead- 
contaminated  soil.  The  Agency  has 
completed  a  review  draft  of  the  Urban 
Soil  Lead  Abatement  Demonstration 
Project  (Three  Qty  Study)  (USEPA, 
1993).  In  addition,  the  Agency  issued 
revised  guidance  on  soil  lead  screening 
levels  for  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  and 
Resource  Conservation  and  Recovery 
Act  (RCRA)  sites  on  July  14. 1994. 

The  Three  City  Study,  authorized  by 
section  111 (a)(6)  of  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  evaluated  the  effectiveness  of 
soil  lead  abatement  for  reducirg  PbB 
levels  in  inner  city  children.  The 
project,  which  analyzed  data  from 
Baltimore.  Boston,  and  Cincinnati, 
demonstrated  a  clear  relationship 
between  environmental  lead  and  TbB. 
Analysis  of  the  data  (peer  review  to  be 
completed  in  1994)  indicates  that  lead 
in  dust  and  paint  were  major 
contributors  to  elevated  PbB  levels  in 
children  and  that  PbB  levels  responded 
to  remedial  activity.  Furthermore, 
analytical  results  from  the  three  cities 
suggest  that  strategies  to  reduce  overall 
lead  exposiu^e  at  a  site  and  protect 
human  health  need  to  consider  an  array 
of  sources  including  lead  in  soil,  dust, 
and  paint. 
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C.  Regulatory  and  Pollution  Prevention 
Program 

The  third  component  of  EPA's  lead 
strategy  is  the  regulatory  and  pollution 
prevention  program.  This  program, 
which  primarily  focuses  on  existing  and 
new  uses  and  releases  of  lead,  addresses 
lead  exposures  that  are  amenable  to 
regulatory  control  or,  in  some  cases, 
voluntary  measures.  These  controls 
include  waste  management 
requirements,  emissions  restrictions, 
and  limits  on  lead  in  products.  Under 
its  lead  regulatory  and  pollution 
prevention  program,  EP.A  has  completed 
a  major  rulemaking  and  initiated  several 
other  important  actions. 

The  Agency  published  final 
regulations,  promulgating  maximum 
contaminant  level  goals  and  national 
primary  drinking  water  regulations  for 
controlling  lead  and  copper  in  drinking 
water  (40  CFR  parts  141  and  142)  on 
June  7,  1991  (56  FR  26460).  These 
regulations  established  a  maximum 
contaminant  level  goal  at  0  ng/1  for  lead 
and  an  action  level  of  15  (ig/1  for  lead. 
Public  water  supply  systems  fciiling  to 
meet  the  action  level  based  on  sampling 
methods  prescribed  in  the  rule  must 
initiate  treatment  actions  that  may 
include  corrosion  control,  source  water 
treatment,  lead  service  line  replacement, 
and  public  education.  To  date,  EPA  has 
received  sampling  data  reports  from 
three  roimds  of  sampling:  Roimd  one 
covered  large  public  water  supply 
systems;  round  two  covered  large  and 
medium-sized  systems;  and  round  three 
covered  medium  and  small  systems. 

In  an  action  to  protect  wildlife,  EPA 
proposed  regulations  under  section  6(a) 
of  TSCA,  limiting  the  manufacture, 
processing,  and  distribution  in 
commerce  in  the  United  States,  of 
certain  size  lead  fishing  sinkers  on 
March  9. 1994  (59  FR  11122).  Granting 
a  section  21  petition  by  the 
Environmental  Defense  Fund,  EPA 
proposed  this  regulatory  action  in 
response  to  information  submitted  in 
the  petition  which  indicated  that 
common  loons,  trumpeter  swans,  and 
birds  from  other  avian  species  had  died 
of  lead  poisoning  after  ingesting  lead 
fishing  sinkers.  This  proposed 
rulemaking  also  includes  sinkers 
containing  zinc  because  studies  and 
other  information  obtained  by  EPA 
suggests  that  zinc  adversely  affects 
waterbirds  and  can  cause  mortality  in 
avian  species. 

The  Agency's  regulatory  efforts  are 
complemented  by  initiatives  to  achieve 
voluntary-  compliance  with  lead 
exposure  reduction  goals.  For  example, 
EPA  is  currently  participating  in  efforts 
by  National  Sanitation  Foundation 


International  to  develop  a  voluntary 
lead  leaching  standard  for  kitchen,  bar, 
and  lavatory  faucets.  The  objective  of 
this  standard  is  to  reduce  the  quantity 
of  lead  that  leaches  from  brass  faucets. 
Products  that  meet  the  standard  based 
on  test  samples  and  analysis  would  be 
certified  and  appropriately  labeled, 
indicating  to  consiuners  that  the 
product  contributes  less  lead  to  drinking 
and  cooking  water  than  faucets  that  fail 
to  meet  the  certification  requirements. 

VI.  Review  and  Control  of  New  Uses  of 
Lead 

A.  Rationale 

To  date,  EPA's  programmatic  efforts 
have  focused  on  existing  uses  of  lead, 
because  there  is  substantial  evidence 
that  exposure  to  lead  has  adverse 
human  health  and  environmental 
impacts.  The  Agency,  however,  is  also 
concerned  about  new  uses  of  lead, 
because  they  may  result  in  new  or 
increased  exposures  which  may  present 
an  unreasonable  risk  of  injury  to  human 
health  and  the  environment.  New  or 
increased  exposure  to  lead  may  arise 
from:  (1)  Increases  in  the  volimie  of  lead 
consumed;  (2)  increases  in  the 
concentration  of  lead  in  prtxiucts;  (3) 
new  products  containing  lead;  and  (4) 
changes  in  prtxiuct  design  that  increase 
the  amount  of  lead  released  bom  a 
product. 

EPA  beheves  that  its  concern  about 
new  uses  is  justified  in  light  of  lead's 
physical  properties  and  low  cost, 
attributes  which  make  it  an  attractive 
raw  material  for  a  broad  variety  of 
commercial  and  consumer  products. 
Consequently,  the  Agency  believes  that 
the  regulation  of  existing  uses  alone 
may  not  be  sufficient  to  reduce  lead 
exposures  to  the  greatest  extent 
practicable.  EPA  should  also  evaluate 
and,  if  necessary,  regulate  new  uses  of 
lead  before  opportunities  for  exposure 
occur.  The  Agency  further  believes  that 
addressing  risks  prior  to  commercial  use 
is  more  effective  than  responding  to 
exposures  and  risks  after  the  use  is 
introduced  commercially.  Because 
children  are  especially  vulnerable  to  the 
impacts  of  lead,  EPA  is  particularly 
concerned  about  new  uses  that  could 
present  risks  to  children.  Consistent 
with  the  Agency's  overall  lead  risk 
reduction  program,  EPA  is  also  seeking 
to  address  risks  to  adults  and  the 
environment  from  new  uses  of  lead.  The 
Agency,  therefore,  is  exploring  the 
possibility  of  issuing  significant  new 
use  rules  for  certain  uses  of  elemental 
lead  and  lead  compounds  under  section 
5(a)  of  TSCA. 


B.  The  SNUR  Process 

Section  5(a)  ofTSCA  provides  EPA 
with  the  authority  to  screen  new  uses  of 
a  chemical  substance  to  determine 
whether  these  uses  should  be  regulated. 
This  screening  fimction  is  accomphshed 
through  the  SNUR  process.  EPA  may 
issue  a  SNUR  for  a  chemical  substance 
after  considering  relevant  factors, 
including:  (1)  The  projected  volume  of 
manufacturing  and  processing  of  a 
chemical  substance;  (2)  the  extent  to 
which  a  use  changes  the  type  or  form  of 
human  or  environmental  exposure  to  a 
chemical  substance;  (3)  the  extent  to 
which  a  use  increases  the  magnitude 
and  duration  of  human  or 
environmental  exposure  to  a  chemical 
substance;  and  (4)  the  reasonably 
anticipated  manner  and  methods  of 
manufacturing,  processing,  distribution 
in  commerce,  and  disposal  of  a 
chemical  substance. 

Having  considered  all  the  relevant 
factors,  EPA  can  then  issue  a  SNUR  that 
identifies  the  chemical  substance  and 
specifies  one  or  more  uses  as  significant 
new  uses.  EPA  also  has  the  option  to 
publish  a  SNLTl  that  defines  any  use 
meeting  specified  criteria  as  a 
significant  new  use.  Under  a  third 
option,  EPA  may  list  all  past  and 
existing  uses  of  the  substance  and 
define  any  use  not  on  that  list  as  a 
significant  new  use. 

After  EPA  promulgates  a  SNUR  for  a 
chemical  substance,  TSCA  requires  that 
a  SNUN  be  submitted  to  the 
Administrator  at  least  90  days  before  the 
start  of  manufactujing  or  processing  of 
the  sigiuficant  new  use(s).  Based  on  the 
information  provided  in  the  SNUN  and 
other  relevant  data  submitted,  the 
Agency  will  evaluate  the  risk  that  the 
use  presents  to  human  health  and  the 
environment.  EPA  can,  for  good  cause, 
extend  the  review  period  for  a 
maximum  of  90  days. 

If,  based  on  its  review,  the  Agency 
determines  that  the  significant  new  use 
may  present  an  unreaso-riable  risk  of 
injury  to  human  health  or  the 
environment  but  lacks  the  information 
necessary  to  make  a  definitive  finding, 
it  can  issue  an  order  to  prohibit  or  limit 
the  manufacturing,  processing,  or 
distribution  in  commerce  of  the  use 
while  it  continues  its  risk  evaluation. 
Once  EPA  has  made  its  risk  finding,  it 
can  either  (1)  Take  long-term  action  to 
prohibit  or  limit  the  manufacturing, 
processing,  or  distribution  in  commerce 
of  the  use  if  the  use  presents  or  will 
present  unreasonable  risk  of  injiuy  to 
human  health  and  the  environmentm,  or 
(2)  take  no  action  if  it  finds  that  there 
is  no  unreasonable  risk.  When  making  a 
determination  of  unreasooable  risk,  EPA 
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considers  the  risks  of  the  use  to  human 
health  and  the  environment,  the  benefits 
of  the  use,  the  availability  of  substitutes, 
and  the  economic  consequences  of  any 
limits  on  the  use. 

In  short,  section  5  of  TSCA  gives  EPA 
the  authority  to  promulgate  a  SNUR 
based  on  factors  related  to  exposure  and 
volume.  A  SNUR  requires  notification  of 
the  signiBcant  new  use(s).  Following 
notification,  the  Agency  evaluates  the 
risk  of  the  use(s)  to  determine  whether 
it  should  limit  or  prohibit  the  use(s). 
EPA  solicits  comment  on  the 
effectiveness  of  using  this  approach  for 
lead,  as  well  as  alternative  approaches 
to  protect  human  health  and  the 
environment  from  lead  exposures. 

C.  Formulating  an  Approach  for  Lead 

To  date,  EPA  has  promulgated  SNURs 
for  substances  where  existing  use  is 
limited  to  a  few  applications  and 
products.  These  SNURs  t>'pically 
identify  all  existing  uses  of  the 
substance  that  is  the  subject  of  the 
SNUR.  Lead,  however,  is  used  in 
hundreds  of  products  and  processes 
across  many  industries,  due  to  its 
physical  properties  and  low  cost.  The 
widespread  use  of  lead  makes  the 
complete  identification  of  all  existing 
uses  of  lead  extremely  difficult.  The 
traditional  approach  of  first  identifying 
all  existing  uses  of  a  chemical 
substance,  therefore,  may  not  be 
appropriate  for  development  of  a  lead 
SNUR. 

To  regulate  new  uses  of  lead  in  a 
sensible  and  protective  manner.  EPA 
intends  to  establish  an  alternative 
approach  that  can  be  used  to  identify 
significant  new  uses.  This  approach 
consists  of  two  components:  a  targeting 
strategy  and  criteria  for  defining 
significant  new  uses. 

1 .  Targeting  strategy  The  widespread 
use  of  lead  in  commerce  has  prompted 
EPA  to  develop  a  strategy  that  targets 
new  lead  uses  where  exposure  to  lead 
could  reasonably  be  expected  to  occur 
as  a  result  of  the  designed  or  anticipated 
use  of  the  product.  For  example,  the 
Agency  would  be  concerned  about  a 
new  use  of  lead  in  a  product  where  lead 
could  be  inadvertently  ingested  by 
children  (eg.,  use  of  lead-based  artists 
paints  in  home  studios  contributing  lead 
to  household  dust).  The  strategy  also 
targets  new  uses  of  lead  that  could 
result  in  adult  and  environmental 
exposure  (eg.  heated  lead  solder  for 
household  electrical  repairs  that  could 
produce  inhalable  vapors,  spent  lead 
shot  that  could  contaminate  habitat 
adjacent  to  shooting  ranges).  In  contrast, 
EPA  does  not  ciirrently  plan  to  focus  on 
uses  where  human  and/or 
environmental  exposure  would  be  less 


likely  to  occur  (e.g..  new  circuit  boards 
used  in  computers  and  other  electronics 
products,  solder  designed  for  industrial 
use  in  the  electronics  industry, 
batteries). 

The  Agency  believes  that  using 
exposure  to  target  new  uses  of  lead  is  an 
appropriate  tool  and  consistent  with  the 
SNUR  authority  under  section  5  of 
TSCA.  If.  in  response  to  a  SNUR  that 
EPA  promulgates  for  specific  lead  uses, 
the  Agency  receives  a  SNUN,  section  5 
requires  EPA  to  determine  if  further 
regulatory  action  is  warranted  by 
assessing  whether  the  use  presents  or 
will  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  By  using  exposure  as  the 
criterion  for  identifying  new  uses  that 
would  be  subject  to  a  SNUR,  EPA 
intends  to  limit  the  SNUR  and  its 
notification  requirements  to  those  new 
uses  where  exposure  is  likely  and  thus 
have  the  potential  to  present 
unreasonable  risk.  Furthermore,  this 
t&rgeting  strategy  would  eliminate  from 
the  requirements  new  uses  where 
exposure  is  less  likely  and  the  potential 
for  unreasonable  risk  may  not  exist. 

Currently.  EPA  also  does  not  plan  to 
focus  on  classes  of  uses  where  other 
types  of  regulatory  controls  may  be 
more  appropriate  than  the  SNUR 
approach  or  where  existing  controls  are 
sufficient.  In  many  industries,  for 
example,  lead  compounds  may  be  used 
during  new  or  modifled  manufacturing 
processes  (changes  in  manufacturing 
processes  can  be  a  factor  in  defining  a 
significant  new  use),  possibly  resulting 
in  occupational  exposures.  Similarly, 
improperly  managed  disposal  of  lead- 
containing  products  could  result  in 
exposure  through  releases  to 
groundwater  (landfilling)  or  the  air 
(incineration).  Although  EPA  is 
concerned  about  such  exposures,  the 
Agency  believes  that  other  regulatory 
mechanisms  (e.g..  Occupational  Safety 
and  Health  Act.  Clean  Air  Act.  and 
RCRA  authorities)  are  available,  and  in 
some  cases  in  place,  to  address  these 
problems. 

Other  uses  of  lead  are  exempt  from 
regulation  as  "chemical  substances"  by 
EPA  under  section  3(2)(B)  of  TSCA.  For 
example,  exposure  to  lead  through 
contamination  of  food  and  water  from 
crystalware,  ceramicware.  and  other 
housewares  is  regulated  by  the  Food 
and  Drug  Administration  (FDA)  under 
authorities  granted  by  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  other 
statutes.  The  FDA.  using  its  authorities, 
has  established  action  levels  for  lead  in 
ceramic  foodware.  including  flatware, 
holloware.  cups.  mugs,  and  pitchers. 
The  FDA  has  also  issued  a  public 
advisory  on  the  storage  of  alcoholic 


beverages  in  crystalware,  provided 
enforcement  guidance  for  lead  in  wine, 
and  has  proposed  a  total  ban  on  the  use 
of  tin-coated  lead  capsules  on  wine 
bottles. 

EPA  is  currently  examining  five 
priority  classes  of  use  for  identification 
of  possible  candidates  for  lead  SNURs. 
Each  class  is  defined  in  terms  of  a 
distinct  exposure  and/or  environmental 
release  scenario.  These  classes  reflect 
the  Agency's  focus  on  health  risks  to 
children  that  may  result  from  lead 
exposure. 

The  five  use  classes  are: 

1.  Products  used  in  water  conveyance 
systems  that  come  in  contact  with 
dirinking  water.  The  Agency  has 
substantial  evidence  that  lead  leaches 
from  components  of  water  distribution 
systems  and  household  plumbing  (e.g.. 
fixtures,  fittings,  solder,  valves,  pumps, 
meters,  and  tajiks). 

2.  Products  commonly  used  in  and/or 
around  the  home  where  ordinary  use 
(e.g.,  manipulation,  grinding,  sanding, 
heating)  could  result  in  release  of  lead 
to  the  residential  environment.  For 
example,  the  use  of  products  such  as 
home  hobbyist  supplies  may  contribute 
lead  to  household  dust;  lead  vapors 
from  products  that  are  designed  to  be 
heated  could  be  inhaled. 

3.  Products  that  could  be  mouthed  by 
children  where  the  lead-containing 
compcment  in  the  product  is  reasonably 
accessible  to  children.  Children  could 
ingest  lead  by  mouthing  the  lead- 
containing  component  (e.g..  plastic  toys 
where  lead  is  used  as  a  pigment  or 
stabilizer  and  textiles  with  lead-based 
dyes). 

4.  Products  that  can  release  lead  to  the 
environment  through  exposure  to 
weathering  elements  during  use.  Lead 
could  be  released  through  leaching  or 
through  deterioration  of  the  product, 
contaminating  dust  and  soil  (e.g..  sheet 
lead  for  roofing,  lead  caulk,  traffic 
paint). 

5.  Products  intended  for  non- 
residential (e.g.  recreational, 
transportation,  commercial,  and 
industrial)  use,  where  use  necessarily 
results  in  uncontrolled  release  of  lead  to 
the  environment.  Examples  include 
lead-containing  products  where  use 
involves:  (1)  Combustion  such  as  motor 
fuel  additives,  resulting  in  deposition  of 
lead  in  the  environment  and  (2) 
dispersal  of  the  product  in  the 
environment  such  as  fishing  sinkers  and 
ammunition  containing  lead  shot. 

For  each  of  these  five  use  classes,  the 
following  Table  1  provides  examples  of 
both  the  uses  and  the  lead  compounds 
or  elemental  forms  of  lead. 


Table  1. — Iffustrative  Uses  of  Lead 


Use  Class 


Products  used  in  water  conveyance  sys- 
tems that  come  in  contact  with  drinking 
water 

Products  commonly  used  in  and  around 
the  home  where  ordinary  use  could  re- 
sult in  release  of  lead  to  the  residential 
environment 

Products  that  could  be  mouthed  by  chil- 
dren where  the  lead-containing  compo- 
nent in  the  product  is  reasonably  ac- 
cessible to  children 

Products  that  can  release  lead  to  the  en- 
vironment through  exposure  to  weath- 
ering elements  during  use 

Products  intended  for  nonresidential  (e.g. 
recreational,  transportation,  commer- 
cial, industrial)  use  where  use  nec- 
essarily results  in  uncontrolled  release 
to  the  environment 


Uses 


plumbing  fixtures  and  fittings, 
joints,  seals,  solder,  meters, 
pumps,  valves,  tanks 

stained  glass,  gold  pencil,  nx>saic 
gold,  photographic  chemicals, 
water  color  pigments,  lead  sol- 
der for  home  repairs  and  home 
hobbyist  use 

plastic  toys,  textile  dyes,  lead  toy 
soldiers,  toys  painted  with  lead- 
based  paint 

roofing,  flashing,  siding,  gutters, 
eaves,  seams,  paint/vamish  dri- 
ers, industrial  paint  pigments, 
traff«;  paint 

motor  fuel  (aviation  gasoline,  rac- 
ing car  fuel)  additives,  motor 
fuel  odor  modifier,  fishir)g  sink- 
ers, lead  shot  for  ammunition 


Lead  Compounds/Forms  of  Lead 


cast  brass,  wrought  brass,  lead 
sokter 

lead  came,  le^  iodide,  lead  ox- 
ides, lead  bromide,  lead  fluo- 
ride, chromic  acid,  lead 
biscarbinato,  lead  sckjer 

lead  oxides,  lead  nitrates,  lead  ac- 
etate, tribasic  lead  sulfate,  diba- 
sic lead  stearate,  lead  dichloride 

terne  metal,  lead  sheet,  caulking 
lead,  lead  sokJer,  lead  oxide, 
lead  salts,  lead  arsenate,  lead 
chromate 

tetra  nriettiyl,  tetraethyl, 

triethylmethyl,  cSethyl,  dimethyl, 
plumbate,  disodium,  lead 
weight,  lead  stx)f,  tead 
styphnate 


The  purpose  of  Table  1  is  to  provide 
further  clarification  and  understanding 
of  these  five  use  classes.  Specific  uses 
included  in  Table  1  are  presented  as 
illustrative  examples  and  are  not 
intended  to  represent  an  exhaustive  list. 
Furthermore,  these  uses  may  be  existing 
uses  that  would  not  be  subject  to  the 
SNLT?,  depending  on  the  final  definition 
of  "significant  new  uses." 

Given  the  importance  of  this  targeting 
scheme  in  regulating  new  uses  of  lead, 
the  Agency  is  seeking  comment  on  this 
approach.  Specifically,  EPA  would  like 
commenters  to  address  the  following 
issues:  (1)  The  appropriateness  of  using 
the  targeting  approadi  described  above 
to  design  lead  SNURs,  (2)  whether  the 
definition  of  any  of  the  five  use  classes 
is  partif  ularly  unclear  with  respect  to 
the  types  of  uses  or  products  that  might 
be  covered,  (3)  whether  any  use  classes 
listed  in  Table  1  should  not  be  included 
in  the  targeting  strategy  and  why,  and 
(4)  whether  any  use  classes  not  listed  in 
Table  1  should  be  i.ncluded  in  the 
targeting  stratef;y  and  why.  EPA  is 
particularly  interested  m  rvlevant  data 
that  commenters  may  possess  which 
suggest  that  SNURs  are  or  are  no< 
appropriate  for  specific  use  classes. 

2.  Criteria  for  identjfving  significant 
new  uses.  The  second  element  of  EPA's 
approach  for  regulating  new  uses  of  lead 
is  criteria  lor  defining  significant  new 


uses  of  lead.  These  criteria  may  include 
the  development  of  a  new  product/use 
(i.e.,  product  model  or  line),  change  in 
concentration  of  lead  in  a  product/use, 
change  in  surface  area  and  other  factors 
that  affect  the  amount  of  lead  released 
from  a  product,  and/ or  change  in  total 
volume  of  lead  for  a  product/use. 
Because  lead  is  used  in  a  broad  range  of 
products  involving  numerous 
industries,  it  is  likely  that  the  Agency 
will  develop  criteria  that  are  specific  to 
particular  products/uses  rather  than  one 
set  of  criteria  that  would  be  applied 
uniformly. 

When  selecting  criteria,  EPA  will 
endeavor  not  to  define,  as  significant 
new  uses,  products  or  processes  that 
have  been  developed  sjsecifically  to 
rediKe  lead  exposures.  EPA  does  not 
wish  and  does  not  intend  that  any 
SNUR  for  lead  impede  innovations  that 
would  reduce  risks  to  human  health  and 
the  environment. 

To  aid  in  developing  these  criteria, 
EPA  plans  to  establish  a  baseline 
inventory  of  existing  uses  in  the  five  use 
classes  identified  in  Table  1.  The 
baseline  inventory  will  include  at  least 
the  following  data  elements  for  each 
identified  product/use:  Product/use 
identification,  product/use  description; 
lead  compound  (and  CAS  number)  or 
form  of  elemental  lead;  median  lead 
concentration;  range  of  lead 


concentration;  other  design  fectors 
associated  with  the  level  of  lead 
released  from  the  product;  the  frequency 
with  which  the  design  of  the  use/ 
product  changes;  and  total  volume  of 
lead  consumed  annually  for  the 
product/use.  These  data  will  serve 
several  purposes.  First,  they  will  enable 
EPA  to  identify  existing  uses  of  lead. 
Only  significant  new  uses  will  be 
subject  to  regulation  under  section  5  of 
TSCA.  Second,  these  data  will  impnne 
the  Agency's  understanding  of  existing 
uses  and  help  EPA  select  appropriate 
criteria  for  efSectively  identifying  and 
controlling  significant  new  uses  of  lead. 

The  Agency  invites  commenters  to 
submit  information  of  the  type 
described  in  the  preceding  paragraph  for 
any  lead-containing  product/use 
belonging  to  one  of  the  five  priority  use 
classes  identified  in  Table  1.  For 
purposes  of  this  Notice,  EPA  defines  a 
lead-containing  use/product  as  a  use/ 
product  where  lead  is  intentioixally 
introduced  at  any  stage  of 
manufacturii^  or  processing.  EPA  is  not 
currently  examining  uses/products  that 
contain  lead  merely  as  an  inadvertent 
contaminant.  EPA  is  also  interested  in 
data  that  commenters  may  possess  on 
human  aiui  environmental  exposure, 
bioavailability,  and  risks  associated 
with  any  such  products  or  uses. 
Although  the  Agency  does  not  normally 
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consider  the  costs  and/or  availability  of 
substitutes  when  defining  new  uses  for 
a  SNUR,  commenters  with  this  kind  of 
information  are  welcome  to  submit  the 
information  if  they  feel  that  this 
information  might  be  useful  to  the 
Agency.  Data  provided  by  commenters 
will  help  the  Agency  to  compile  a 
baseline  inventory  of  existing  lead- 
containing  products  and  uses  and  will 
help  in  the  selection  of  criteria  for 
defining  significant  new  uses  of  lead. 
Currently.  EPA  is  not  interested  in 
receiving  information  for  uses/products 
that  are  not  described  by  any  of  the  five 
priority  class  definitions  unless  the  use/ 
product  relates  to  an  additional  use 
class  that  the  commenter  believes  EPA 
should  consider  when  developing  a 
SNUR.  Commenters  who  are  uncertain 
(1)  if  a  specific  use/product  fits  into  any 
of  the  five  classes  and/or  (2)  about  the 
type  of  use/product  data  that  EPA 
would  like  commenters  to  submit 
should  address  their  questions  to  the 
technical  contact  listed  under  "FOR 
FURTHER  INFORMATION  CONTACT" 
in  this  document. 

VII.  Rulemaking  Record  and  Electronic 
Filing  of  Conunents 

A  record  has  been  established  for  this 
ANPR  under  docket  number  "OPPTS- 
50618"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI 
(see  Unit  VIII.  of  this  document),  is 
available  for  inspection  from  noon  to  4 

f).m..  Monday  through  Friday,  excluding 
egal  holidays.  The  public  record  is 
located  in  the  TSCA  Nonconfidential 
Information  Center  (NCIC)  (also  known 
as  the  TSCA  Public  Docket  Office).  Rm. 
NE-B607,  401  M  St..  SW.,  Washington. 
DC  20460. 

As  part  of  an  interagency 
"streamlining"  initiative.  EPA  is 
experimenting  with  submission  of 
public  comments  on  selected 
rulemaking  actions  electronically 
through  the  Internet  in  addition  to 
accepting  comments  in  traditional 
written  form.  This  ANPR  is  one  of  the 
first  rulemaking  actions  selected  by  EPA 
for  this  experiment.  From  the 
experiment,  EPA  will  learn  how 
electronic  commenting  works,  and  any 
problems  that  arise  can  be  addressed 
before  EPA  adopts  electronic 
commenting  more  broadly  in  its 
rulemaking  activities.  Electronic 
commenting  through  posting  to  the  EPA 
Bulletin  Board  or  through  the  Internet 
using  the  ListServe  function  raise  some 
novel  issues  that  are  discussed  below  in 
this  Unit. 


To  submit  electronic  comments, 
persons  can  either  "subscribe"  to  the 
Internet  ListServe  application  or  "post" 
comments  to  the  EPA  Bulletin  Board.  To 
"Subscribe"  to  the  Internet  ListServe 
application  for  this  ANPR.  send  an  e- 
mail  message  to: 

listserver^^unixmail. ripnc.epa.gov  that 
says  "Subscribe  RIN-207Q-AC37  <first 
name>  <last  name>."  Once  you  are 
subscribed  to  the  ListServe.  comments 
should  be  sent  to: 

RIN-2070- 
AC37@unixmail.rtpnc.epa.gov. 

For  online  viewing  of  submissions 
and  posting  of  comments,  the  public 
access  EPA  Bulletin  Board  is  also 
available  by  dialing  202-488-3671, 
enter  selection  "DMAIL,"  user  name 
"BB— USER"  or  919-541-4642.  enter 
selection  "MAIL,"  user  name  "BB — 
USER."  When  dialing  the  EPA  Bulletin 
Board  type  <Retum>  at  the  opening 
message.  When  the  "Notes>"  prompt 
appears,  type  "open  R1N-2070-AC37" 
to  access  the  posted  messages  for  this 
document.  To  get  a  listing  of  all  files, 
type  "dir/all"  at  the  prompt  line. 
Electronic  conunents  can  also  be  sent 
directly  to  EPA  at: 

Docket-OPPTS@epamai  1 . epa  gov . 

To  obtain  further  information  on  the 
electronic  comment  process,  or  on 
submitting  comments  on  this  ANPR 
electronically  through  the  EPA  Bulletin 
Board  or  the  Internet  ListServe.  please 
contact  John  A.  Richards  (Telephone: 
202-260-2253;  FAX:  202-260-3884; 
Internet: 
richards.|ohn@epamail. epa.gov). 

Persons  who  comment  on  this  ANPR, 
and  those  who  view  comments 
electronically,  should  be  aware  that  this 
experimental  electronic  commenting  is 
administered  on  a  completely  public 
system.  Therefore,  any  personal 
information  included  in  comments  and 
the  electronic  mail  addresses  of  those 
who  make  comments  electronically  are 
automatically  available  to  anyone  else 
who  views  the  comments.  Similarly, 
since  all  electronic  comments  are 
available  to  all  users,  commenters 
should  not  submit  electronically  any 
information  which  they  beheve  to  be 
CBI.  Such  information  should  be 
submitted  only  directly  to  EPA  in 
writing  as  described  in  Unit  Vlll.  of  this 
document. 

Commenters  and  others  outside  EPA 
may  chose  to  comment  on  the 
comments  submitted  by  others  using  the 
RIN-207O-AC37  ListServe  or  the  EPA 
Bulletin  Board.  If  they  do  so,  those 
comments  as  well  will  become  part  of 
EPA's  record  for  this  rulemaking. 
Persons  outside  EPA  wishing  to  discuss 
comments  with  commenters  or 
otherwise  communicate  with 


commenters  but  not  have  those 
discussions  or  communications  sent  to 
EPA  and  included  in  the  EPA 
rulemaking  record  should  conduct  those 
discussions  and  communications 
outside  the  RIN-2070-AC37  ListServe 
or  the  EPA  Bulletin  Board. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly.  EPA  will 
transfer  all  comments  received 
electronically  in  the  RIN-2070-AC37 
ListServe  or  the  EPA  Bulletin  Board,  in 
accordance  with  the  instructions  for 
electronic  submission,  into  printed, 
paper  form  as  they  are  received  and  will 
place  the  paper  copies  in  the  official 
rulemaking  record  which  will  also 
include  all  comments  submitted  directly 
in  writing.  All  the  electronic  comments 
will  be  available  to  everyone  who 
obtains  access  to  the  RIN-2070-AC37 
ListServe  or  the  EPA  Bulletin  Board; 
however,  the  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
begirming  of  this  document.  (Comments 
submitted  only  in  written  form  will  not 
be  transferred  into  electronic  form  and 
thus  may  be  accessed  only  by  reviewing 
them  in  the  TSCA  Nonconfidential 
Information  Center  as  described  above.) 

Because  the  electronic  comment 
process  is  still  experimental,  EPA 
cannot  guarantee  that  all  electronic 
comments  will  be  accurately  converted 
to  printed,  paper  form.  If  EPA  becomes 
aware,  in  transferring  an  electronic 
comment  to  printed,  pap>er  form,  of  a 
problem  or  error  that  results  in  an 
obviously  garbled  comment,  EPA  will 
attempt  to  contact  the  comment 
submitter  and  advise  the  submitter  to 
resubmit  the  comment  either  in 
electronic  or  written  form.  Some 
commenters  may  choose  to  submit 
identical  comments  in  both  electronic 
and  written  form  to  ensure  accuracy.  In 
that  case,  EPA  requests  that  commenters 
clearly  note  in  both  the  electronic  and 
written  submissions  that  the  comments 
are  dupUcated  in  the  other  medium. 
This  will  assist  EPA  in  processing  and 
filing  the  comments  in  the  rulemaking 
record. 

As  with  ordinary  written  comments, 
EPA  will  not  attempt  to  verify  the 
identities  of  electronic  commenters  nor 
to  review  the  acctu^cy  of  electronic 
comments.  EPA  will  take  such 
commenters  and  comments  at  face 
value.  Electronic  and  written  comments 
will  be  placed  in  the  rulemaking  record 
without  any  editing  or  change  by  EPA 
except  to  the  extent  changes  occur  in 
the  process  of  converting  electronic 
comments  to  printed,  paper  form. 


If  it  chooses  to  respond  officially  to 
electronic  comments  on  this  ANPR.  EPA 
will  do  so  either  in  a  notice  in  the 
Federal  Register  or  in  a  response  to 
comments  document  placed  in  the 
rulemaking  record  for  this  ANPR.  EPA 
will  not  respond  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
conversion  to  printed,  paper  form  as 
discussed  above.  Any  communications 
from  EPA  employees  to  electronic 
commenters,  other  than  those  described 
in  this  paragraph,  either  through 
Internet  or  otherwise  are  not  official 
responses  from  EPA. 

VIII.  Confidential  Business  Information 

A  person  may  assert  a  claim  of 
confidentiality  for  any  information, 
including  all  or  portions  of  written 
comments  or  data,  submitted  to  EPA  in 
connectiim  with  this  advanced  notice  of 
proposed  rulemaking.  Information 
claimed  as  confidential  should  not  be 
submitted  electronically  as  described  in 
Unit  VII.  of  this  document.  Any  person 
who  submits  a  comment  or  data  subject 
to  a  claim  of  confidentiality  must  also 
submit  a  nonconfidential  version.  Any 
claim  of  confidentiality  must 
accompany  the  information  when  it  is 
submitted  to  EPA.  Persons  must  mark 
information  claimed  as  confidential  by 
circling,  bracketing,  or  underlining  it, 


and  marking  it  with  "CONFIDENTL\L" 
or  some  other  appropriate  designation. 
EPA  will  disclose  information  subject  to 
a  claim  of  confidentiaUty  only  to  the 
extent  permitted  by  section  14  of  TSCA 
and  40  CFR  part  2.  subpart  B.  If  a  person 
does  not  assert  a  claim  of  confidentiality 
for  information  at  the  time  it  is 
submitted  to  EPA,  EPA  may  make  the 
information  pubhc  without  further 
notice  to  that  person.  Any  information 
submitted  electronically  as  described  in 
Unit  VII.  will  be  available  to  the  public 
immediately  without  restriction. 

IX.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  govenmients  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 


inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
^ants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pobcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  OMB  has  determined 
that  this  ANPR  is  a  "significant 
regulatory  action"  because  a  lead  SNUR 
may  raise  novel  legal  or  policy  issues. 
As  such,  this  action  was  submitted  to 
OMB  for  a  10— day  review,  and  any 
comments  or  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements,  Significant 
new  uses. 

Dated:  September  20, 1994. 
Lynn  R.  Goldman, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 
(FR  Doc.  94-23981  Filed  9-27-94;  8:45  am) 
BtLUNQ  CODE  e660-6fr-F 
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DEPARTMENT  OF  HOUSING  AND 
UROAN  DEVELOPMENT 

Oftice  oi  the  Secretary 

24  CFR  Part  88a 

[Docket  No  N-«4^754;  FR^3«W-N^03] 

Section  8  Housing  Assistance 
Payments  Program;  Fair  Market  Rent 
Schedules  for  Use  In  tt>e  Rental 
C«rtiflcat«  Program.  Loan  Management 
and  Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  Voucher  Program 

agency:  Ofnto  of  the  Secretary.  \\\JD. 
ACTKM:  Notice  of  Hnai  fair  market  rents. 

SUMMARY:  Section  8(c)(1)  of  the  United 
States  Housing  A(i  of  1937  requires  the 
Secretary  to  publish  Fair  Market  Rents 
(FMRs)  annually  to  be  effective  on 
October  1  of  each  year.  FMR.S  are  used 
for  the  Se<:tion  8  Rental  Certificate 
program  (part  882,  subparts  A  and  B). 
including  space  rentals  by  owners  of 
manufactured  homes  under  the  5>ection 
8  Rental  Certificate  program  (part  882. 
subpart  F)  and  project-based  Certificate 
assistance  (part  882.  subpart  G);  the 
Section  8  Moderate  Rehabilitation 
program  (part  882.  subparts  D  and  E); 
5>e<;tion  8  housing  assisted  under  part 
88B,  subparts  A  and  C  (Section  8  l.oan 
Management  and  Property  Disposition 
programs):  and  to  detennine  payment 
standard  schedules  in  the  Rental 
Vout  her  program  (nart  887). 

Ml'D  published  tne  proposed  Fiscal 
Year  (FY)  1995  FMRs  in  the  Federal 
Register  on  June  23,  1994  (59  FR  32492). 
and  in  another  publication  on  July  13. 

1994  (59  FR  35739).  announced  that  the 
public  co.-nment  period  was  extended  to 
October  14,  1994.  The  public  comment 
period  was  extended  to  give  Public 
Housing  Agencies  (PHAs)  the 
opportunity  to  use  the  new  rental 
hou-ving  survey  guide  that  HUU  had 
recently  developed  for  smaller, 
nonmetropoli^an  areas. 

Two  seixirate  sets  of  proposed  FMRs 
were  published  on  June  23 — one  based 
on  the  45th  percentile  rent  standard  and 
the  other  based  on  the  40th  percentile 
rent  standard.  The  authorization  bill 
now  moving  through  Congress 
establishes  FMRs  at  the  45th  percentile 
rent  standard.  This  notice,  therefore, 
makes  effective  the  final  FY  1995  FT^Rs 
at  the  45th  percentile  level 

As  announced  in  the  Federal  Register 
on  July  13.  there  will  be  two  final  FY 

1995  l-'MR  publications.  Today's  notice 
makes  effective  final  FMRs  for  all  areas 
on  October  1.  1994  The  FMRs  in  this 
notice  are  iMsed  on  the  proposed  F'MRs 
included  in  the  )une  23  notice  for  all 


areas  except  eight  with  RDD  and  AHS 
surveys  that  will  have  proposed 
reductions  in  their  h'MRs  postponed 
pending  the  outcome  of  the  review  of 
comments  submitted  (see  AHS  and  RDD 
surveys).  A  second  publication  later  this 
year  will  announce  revi.sed  final  VMRs 
fok  the  areas  for  which  HirU  makes  a 
determination  that  the  rental  housing 
surveys  submitted  as  public  comments 
provided  a  sufficient  basis  for  such 
revision. 

EFFECTIVE  DATE:  The  FMRs  published  in 
this  noti<  e  are  effe<;tive  on  October  1. 
1W4 

F0«  FURTHER  INFORMATKX  COIITACT: 
Shirley  C.  Stone.  Rental  Assistance 
Division.  OiHce  of  Elderly  and  Assisted 
Housing,  telephone  (202)  708-0477. 
(TDD:  (202)  708-0850).  For  technical 
information  on  the  development  of 
schedules  for  specific  areas  or  the 
method  used  for  the  rent  calculatiotvs. 
cont.iit  Michael  R.  Allard.  Economic 
and  Market  Analysis  Division,  Office  of 
Economic  Affairs,  telephone  (202)  708- 
0577  (TDD:  (202)  708-0770)  (These  are 
not  toll-free  nunifH*rs  ) 
SUPPt.EMENTARY  INFORMATION:  Section  R 
of  the  United  States  Housing  Acl  of 
1937  (the  Act)  (42  U.S.C.  1437f) 
authorizes  housing  assistance  to  aid 
lower  income  families  in  renting  decent, 
safe,  and  sanitary  housing.  Assistance 
payments  are  limited  by  FMRs 
established  by  HUD  for  different  areas. 
In  general,  the  FMR  for  an  area  is  the 
amount  that  would  be  needed  to  pay  the 
gross  rent  (shelter  rent  plus  utilities)  of 
privately  owned,  decent,  safe,  and 
sanitary  rental  housing  of  a  modest 
(non-luxury)  nature  with  suitable 
amenities. 

Method  Used  to  Develop  FMRs 

FMJ\  Standard:  The  FMRs  are  grc»s 
rent  estimates:  they  include  shelter  rent 
and  the  cost  of  utilities,  except 
telephone.  HUU  sets  FMRs  to  assure 
that  a  sufficient  supply  of  rental  housing 
is  available  to  program  participants.  To 
ac:complish  this  objective,  FMRs  mu.st 
be  both  high  enough  to  (>ermit  a    ' 
selection  of  units  and  neighborhoods 
and  low  enough  to  serve  as  many 
families  as  possible.  The  level  at  which 
FMRs  are  set  is  expressed  as  a  percentile 
point  within  the  rent  di.stribution  of 
standard  quality  rental  housing  units. 
The  current  definition  used  is  the  45th 
percentile  rent,  the  dollar  amount  below 
which  45  percent  of  the  standard  quahty 
rental  housing  units  rent.  The  45th 
percentile  rent  is  drawn  from  the 
distribution  of  rents  of  units  which  are 
occupied  by  recent  movers  (renter 
households  who  moved  into  their  unit 
within  the  past  15  months).  Public 


housing  units  and  newly  buih  units  less 
than  two  years  old  are  excluded. 

Data  Sources:  HUD  used  the  most 
accurate  and  current  data  available  to 
develop  the  FMR  estimates.  Three 
sources  of  survey  data  were  used  for  the 
base- year  estimates.  They  are:  (1)  The 
1990  Census:  (2)  RDD  telephone  surveys 
(;onduc:ted  of  individual  FMR  areas 
since  the  1990  Census:  and  (3)  the  post- 
1990  Census  American  Housing  Surveys 
(.\HSs)  available  at  the  time  the  FMR 
estimates  were  prepared.  The  base-year 
FMRs  were  then  updated  using 
Consumer  Pric«  Index  (CPI)  data  for 
rents  and  utilities  or  the  HUD  regional 
rent  c:hange  factors  developed  T'om  RDD 
surveys.  Annual  average  CPI  d:»;a  are 
available  individually  for  103 
metropolitan  FMR  areas.  RDD  Regional 
rent  change  fac;tors  are  developed 
annually  for  the  metropolitan  and 
nonmetropolitan  parts  of  each  of  the  10 
HUD  regions  (a  total  of  20  separate 
factors).  The  RDD  factors  are  used  to 
update  the  base  year  estimates  for  all 
FMR  areas  that  do  not  have  their  own 
local  CPI  survey. 

The  decennial  Census  provides 
statistically  reliable  rent  data  for  use  in 
establishing  base-year  FMRs.  AHSs  are 
conducted  by  the  Bureau  of  the  Census 
for  HUD  and  have  accuracy  comparable 
to  the  decennial  Census.  These  surveys 
enable  HUD  to  develop  between-census 
revisions  for  the  largest  metropolitan 
areas  on  a  revolving  schedule.  The  RDD 
telephone  survey  technique  is  ba.sed  on 
a  sampling  procedure  that  uses 
computers  to  select  random  samples  of 
rental  housing,  dial  and  keep  track  of 
the  telephone  numbers  and  tabulate  the 
responses. 

Manufactured  Horr.e  Space  FMRs: 
The  final  manufactured  hone  spac:e 
FMRs  are  established  at  30  perc:ent  of 
the  applicable  Section  8  Rental 
Certificate  f.rogram  two-bedrooni  FMR. 
HUD  accepts  public  comments 
requesting  mcxiifications  of 
manufactured  home  space  FMRs.  To  be 
accepted  fer  approval,  such  comments 
must  contain  statistically  valid  survey 
data  that  show  the  45th  percentile  spac:e 
rent  (excluding  the  cost  of  utilities)  fer 
the  FMR  area.  This  program  uses  the 
same  FMR  a.-ea  definitions  as  the 
Section  8  Rental  Certificate  program.  All 
manufactured  home  space  FMR 
re\isions  approved  will  be  published  as 
final  FMRs  in  Schedule  D.  In  addition 
HUD  has  retained  all  of  the 
mcxiifications  approved  since  1990 
because  they  are  based  on  recent  survey 
data  that  HUD  had  determined  to  be 
valid. 


New  Metropolitan  Area 

This  public:ation  makes  final  the 
FMRs  for  the  newly  designated 
Hattiesburg.  Mississippi  Metropolitan 
Statistical  Area  (MSA),  which  was 
defined  by  0MB  on  July  1. 1994  (OMB 
Bulletin  94-07)  to  include  Forrest  and 
Lamar  Counties.  HUD  has  determined 
that  the  new  metropolitan  area 
definition  is  appropriate  for  use  as  an 
FMR  area  definition. 

AHS  and  RDD  Surveys 

The  eight  areas  identified  in  the 
proposed  FMR  notice  with  reduced 
FMRs  resulting  from  RDD  and  AHS 
surveys  will  continue  to  use  the  FY 
1994  FMR.S,  which  are  republished  in 
this  notice.  Final  FY  1995  FMRs  for 
these  areas,  including  any  revisions 
resulting  from  public  comments,  will  be 
included  in  the  second  publication  later 
this  year.  The  eight  areas  are: 
FDD  AREAS 

Gage  County,  NE 

Holmes  County.  FL 

Jamestown.  NY.  MSA 

Las  Cruces,  NM,  MSA 

Reading.  PA.  MSA 

Washington  County,  FL 
AHS  AREAS 

Memphis.  TN-AR-MS,  MSA 

Oklahoma  City.  OK.  MSA 

HUD  Rental  Housing  Survey  Guides 

HUD  continues  to  recommend  use  of 
professionally-conducted  Random  Digit 
Dialing  (RDD)  telephone  surveys  to  test 
the  accuracy  of  FMRs  for  areas  where 
there  is  a  sufficient  number  of  Section 
8  units  to  justify  the  survey  cost  of 
$10.000-$12.000.  Areas  with  500  or 
more  units  usually  meet  this  criterion, 
and  areas  with  fewer  units  may  meet  it 
if  the  ac:tt.al  two-bedroom  FMR  rent 
standard  is  sigr.ificantly  different  than 
that  proposed  by  HUD.  In  addition, 
HUD  has  developed  a  simplified  version 
of  the  RDD  survey  methodology  for 
smaller,  non-metropolitan  PHAs.  This 
methodology  is  designed  to  be  stmple 
enough  to  be  done  by  the  PHA  itself, 
rather  than  by  professional  survey 
organizations,  at  a  cost  of  around 
$5,000.  The  smallest  I  HAs  may,  in 
certain  circmirstances,  do  surveys  of 
clusters  of  cjunties.  All  clustered 
surveys  must  be  approved  in  advance  by 
HUD.  PHAs  are  cautioned  that  the 
resultant  FMRs  will  not  be  identical 
within  the  cl-uster — e.g.,  each  individual 
FMR  area  will  have  a  separate  FMR 
based  on  its  relationship  to  the 
combined  rent  of  the  cluster  of  FMR 
areas.  HUD  does  not  mandate  the  use  of 
either  the  RDD  telephone  survey  or  the 
modified  RDD  telephone  survey 
methodology.  Other  survey 


methodologies  are  acceptable  as  long  as 
they  provide  statistically  reliable 
unbiased  estimates  of  the  45th 
percentile  gross  rent.  All  survey  results 
must  be  fully  documented. 

Because  it  takes  two  months  to  obtain 
survey  estimates,  interested 
oi^anizations  concerned  about  FMR 
accuracy  may  wish  to  begin  their  FMR 
surveys  in  the  next  few  months  to 
assure  that  the  results  will  be  available 
in  time  to  be  incorporated  into  the  FY 
1996  FMRs.  The  starting  point  is  to 
carefully  review  one  of  the  two 
following  publications,  both  obtainable 
from  HUD  USER  at  1-800-245-2691. 
Larger  PHAs  should  obtain  "Random 
Digit  Dialing  Surveys;  A  Guide  to  Assist 
Larger  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 
Smaller  PHAs  should  obtain  "Rental 
Housing  Surveys;  A  Guide  to  Assist 
Smaller  Public  Housing  Agencies  in 
Preparing  Fair  Market  Rent  Comments." 

FMRs  for  Flood  Damaged  Areas  in  the 
Southeast  and  Midwest 

Under  the  authority  granted  in  24  CFR 
part  899,  the  Secretary  finds  good  clause 
to  waive  the  regulatory  requirements 
that  govern  requests  for  geographic  area 
FMR  exceptions  for  the  ilcxxi-impacted 
areas  in  the  midwest  and  southeast  that 
have  been  declared  Federal  disaster 
areas.  The  FMR  areas  eligible  for 
exceptions  are  those  declared  Federal 
disaster  areas.  Recognizing  that  the 
substantial  losses  resulting  from  the 
floods  will  have  a  direct  effec:t  on  local 
rent  levels.  HUD  is  prepared  to  grant 
FMR  exceptions  up  to  10  percent  above 
the  final  FY  1995  FMRs  for  single- 
county  FMR  areas  and  for  individual 
county  parts  of  multi-county  FMR  areas. 
The  flood-related  FMR  exceptions  will 
be  approved  by  the  HUD  field  office 
with  jurisdiction  for:  (1)  Counties  that 
qualify  as  disaster  areas  under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act:  if  (2)  the 
PHA  certifies  that  damage  to  the  rental 
housing  stock  is  so  substantial  that  it 
has  incn^ased  the  prevailing  rent  levels. 
Such  exceptions  must  be  requested  in 
writing  by  the  responsible  PHAs.  Once 
approved  by  HUD.  they  will  remain  in 
effect  until  superseded  by  final  FY  1996 
FMRs. 

Other  Matters 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  as 
required  by  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321-4374)  is 
unnecessary,  since  the  Section  8  Rental 
Certificate  program  is  categorically 
excluded  from  the  Department's 
National  Environmental  Policy  Act 
procedures  under  24  CFR  50.20(d). 


The  undersigned,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  hereby  certifies  that  this  notice 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  FMRs  do  not  change 
the  rent  from  that  which  would  be 
chained  if  the  unit  were  not  in  the 
Section  8  program. 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  No.  12606.  The  Family,  has 
determined  that  tiiis  notice  will  not 
have  a  significant  impact  on  family 
formation,  maintenance,  or  well-being. 
The  notice  amends  Fair  Market  Rent 
schedules  for  various  Section  8  assisted 
housing  programs,  and  does  nox  affect 
the  amount  of  rent  a  family  receiving 
rental  assistance  pays,  whicih  is  based 
on  a  perc:entage  of  the  family's  income. 

The  General  Counsel,  as  tlie 
Designated  Official  under  section  6(a)  o 
Executive  Order  No.  12611.  Federalism. 
has  determined  that  this  notice  will  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications.  The 
Fair  Market  Rent  schedules  do  not  have 
any  substantial  direct  impact  on  States, 
on  the  relationship  between  the  Federal 
goverrunent  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  government. 

The  Catalog  of  Federal  Domestic 
Assistance  p.t>gram  number  is  14.156. 
Lower-Income  Housing  Assistance 
Program  (section  8). 

Accordingly,  the  Fair  Market  Rent 
Schedules,  which  will  not  be  ccxlified  in 
24  CFR  Part  888.  are  amended  as 
follows: 

Dated:  September  20.  1994. 
Henry  G.  Cisneros. 
Secretary. 

Section  8  Housing  .\ssistance  Payments 
Program:  Fair  Market  Rent  Schedules 
for  Use  in  the  Rental  Certilicate 
Program.  Loan  Management  and 
Property  Disposition  Programs, 
Moderate  Rehabilitation  Program  and 
Rental  \  oucher  Program 

Schedules  B  and  D — General 
Explanatory  Notes 

1.  Geographic  Coverage 

a.  The  FMRs  shown  in  Schedule  B 
incorporate  the  Office  of  Management 
and  Budget's  (OMB)  most  cnirrent 
definitions  of  metropolitan  areas  (with 
the  exceptions  discussed  in  paragraph 
b).  HUD  uses  the  OMB  Metropolitan 
Statistical  Area  (MSA)  and  Primary 
Metropolitan  Statistical  Area  (PMSA) 
definitions  for  FMR  areas  because  they 
closely  correspond  to  housing  market 
area  definitions.  FMRs  are  housing  . 
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mariiet-wide  rent  estimates  that  are 
intended  to  provide  housing 
opportunities  throughout  the  geographic 
area  in  which  rental  housing  units  are 
in  direct  competition. 

b.  The  exceptions  are  counties  which 
have  been  deleted  from  seven  large 
metropolitan  areas  whose  revised  OMB 
definitions  were  determined  by  HUD  to 
be  larger  than  the  housing  market  areas. 
The  FMRs  for  the  following  counties 
(shown  by  the  metropolitan  area)  are 
calculated  separately  and  are  shown  in 
Schedule  B  within  their  respective 
States  under  the  "Metropolitan  FMR 
Areas  '  listing: 

Metropolitan  Area  and  Counties  Deleted 

Atlanta,  CA — Carroll.  Pickens,  Spalding. 

and  Walton  Counties. 
Chicago,  IL — DeKalb.  Grundy  and 

Kendall  Counties. 
Cincinnati-Hamilton,  OH-KY-IN— 

Brov«m  County,  Ohio:  Gallatin,  Grant 

and  Pendleton  Counties  in  Kentucky: 

and  Ohio  County.  Indiana. 
Etallas,  TX — Henderson  County. 
Lafayette.  LA — St.  Landry  and  Acadia 

Parishes. 
New  Orleans.  LA — St.  lames  Parish. 
Washington.  DC — Berkeley  and 

lefferson  Counties  in  West  Virginia; 

and  Clarke,  Culpeper.  King  George 

and  Warren  counties  in  Virginia. 

c.  FMRs  also  are  established  for 
nonmetropolitan  counties  and  for 
county  equivalents  in  the  United  States, 
for  nonmetropolitan  parts  of  counties  in 
the  New  England  states  and  for  P'MR 
areas  in  Puerto  Rico,  the  Virgin  Islands 
•nd  the  Pacific  Islands. 


d.  FMRs  for  the  areas  in  Virginia 
shown  in  the  table  below  were 
established  by  combining  tbe  Census 
data  for  the  nonmetropolitan  counties 
with  the  data  for  the  independent  cities 
that  are  located  within  the  county 
borders.  Be<;ause  of  space  limitations, 
the  FMR  listing  in  Schedule  B  includes 
only  the  name  of  the  nonmetropolitan 
county.  The  full  definitions  of  these 
areas  including  the  independent  cities 
are  as  follows: 

Virginia  Nonmetropolitan  County 
FMR  Area  and  Virginia  Independ- 
ent Cities  Included  With  County 


County 


Allegheny  

Augusta 

Canoll 

Fredenck  

GreensviM  .... 

Halitaji  

Henry   

Montgomery  .. 
Rocktjndge  .... 

Rockingham  .. 
Southhampton 

Woe  


Cities 


Oifloo  Fofge  and 
Covington. 

Staunton  and 
WayneslxKO. 

Galax 

Wmchestef. 

Empofia. 

South  Boston. 

Martins  v)He 

Radford. 

Buena  Vista  and  Lex- 
ington. 

Harnsonburg. 

Franklin. 

Norton. 


e.  FMRs  for  Section  8  manufactured 
home  spaces  are  established  at  30 
percent  of  the  two-bedroom  Seciion  8 
Rental  Certificate  program  FMRs,  with 
the  exception  of  the  areas  listed  in 
Schedule  D  whose  FMRs  have  been 
modified  on  the  basis  of  public 
comments.  The  F'\1R  area  definitions 


used  for  manufactured  home  spaces  are 
the  same  as  for  the  Section  8  Q?rtificate 
program. 

2.  Arrangement  of  FMR  Areas  and 
Identification  of  Constituent  Parts 

a.  The  FMR  areas  in  Schedule  B  are 
listed  alphabetically  by  metropolitan 
FMR  area  and  by  nonmetropolitan 
county  within  each  State.  The  exception 
FMRs  for  manufaciured  home  spaces  in 
Schedule  D  are  listed  alphabetically  by 
State. 

b.  The  constituent  counties  (and  New 
England  towns  and  cities)  included  in 
each  metropolitan  FMR  area  are  listed 
immediately  following  the  listings  of  the 
FMR  dollar  amounts.  All  constituent 
parts  of  a  metropolitan  FMR  area  that 
are  in  more  than  one  State  can  be 
identified  by  consulting  the  listings  for 
each  applicable  State. 

c.  Two  nonmetrofKjlitan  counties  are 
listed  alphabetically  on  each  line  of  tbe 
nonmetropolitan  county  listings. 

d.  The  New  England  towns  and  cities 
included  in  a  nonmetropolitan  part  of  a 
county  are  listed  immediately  following 
the  county  name. 

e.  The  FMRs  are  listed  by  dollar 
amount  on  the  first  line  beginning  with 
the  FMR  area  name. 
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a. 


STATE /FMR  AREA 


SPACE 
RENT 


a 
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1994 


1/) 
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UJ 

at 
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3 
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DELAWARE 

Dover,  DE  MSA 
Sussex  County 


$162 
116 


MARYLAND 

Hagerstown,  MD  MSA 
St.  Marys  County 


211 
251 


MINNESOTA 

Minneapolis,  MN  MSA 


245 


NEW  YORK 

Dutchess,  NY   PMSA 
Jamestovm,  NY  MSA 
Newburgh,  NY  MSA 
Tompkins  County,  NY 


318 
168 
302 
200 


VERMONT 

Washington  County 


201 


3 


WEST  VIRGINIA 

Berkeley  County 
Jefferson  County 
Morgan  County 


135 
135 
135 
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Part  V 

Federal  Trade 
Commission 


IS  CFR  Part  305 

Rule  Concerning  Disclosure  Regarding 
Energy  Consumption  and  Water  Use  of 
Certain  heme  Appliances  and  Other 
Products  Required  Under  the  Energy 


PcUr 


y  and  Conservation  Act  ("Appliance 


Labeling  Rule");  Rule 
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FEDERAL  TRADE  CX)MMISSION 

16  CFR  Part  305 

Rule  ConcefTiing  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  energy  Policy  and  Conservation 
Act  (Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  adds  pool 
heaters,  instantaneous  water  heaters, 
and  heat  pump  water  heaters  to  the  list 
of  products  covered  by  the 
Commission's  Appliance  Labeling  Rule 
("Rule").  This  action  is  being  taken 
because  amendments  to  the  Energy 
Policy  and  Conservation  Act  ("EPCA") 
added  pool  heaters  to  the  list  of  covered 
products  for  which  the  Commission 
must  consider  labeling  requirements, 
and  because  the  Department  of  Energy 
("DOE")  promulgated  final  test 
procedures  for  the  two  types  of  water 
heaters  at  issue  that  triggered  an 
obligation  und«f  EPCA  for  the 
Commission  to  consider  labeling 
requirements  for  them. 
EFFECTIVE  DATE:  December  29. 1994. 
FOfl  FURTHER  INFORMATION  CONTACT: 
James  Mills.  Attorney,  202-326-3035. 
Division  of  Enforcement,  Federal  Trade 
Commission.  Washington.  DC  20580. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority  for  Labeling  Pool 
Heaters,  Instantaneous  Wafer  Heaters, 
and  Heat  Pvmp  Water  Heaters 

The  f4ational  Appliance  Energy 
Conservation  Act  ("NAECA  87")> 
amended  EPCA'  by.  among  other  things, 
adding  pool  h— t»ij  (which  include  spa 
and  fact  tub  hsatsrs  and  heaters  for 
similar  appUcations — for  convenience, 
the  Commission  will  refer  to  these 
products  as  "pool  heaters")  to  the  list  of 
appliances  for  which  DOE  must 
establish  minimum  efficiency  standards 
and  testing  procedures.  EPCA  requires 
the  Commission  to  consider  labeling 
requirements  for  any  covered  products 
for  which  DOE  has  prescribed  a  Fmal 
test  procedure.^ 

NAECA  87  also  amended  EPCA  by 
adding  detinitions.  in  section  321.*  for 
some  of  the  products  enumerated  as 


"covered  products"  in  section  322.' 
including  a  deAiiition  for  wator  heaters 
that  subdivided  the  category  into  three 
subcategories — storage-type  units, 
instantaneous  units,  and  heat  pump 
units."  In  1989.  DOE  amended  its 
definition  for  water  heaters  to  be 
consistent  with  the  NAECA  87 
amendments.^  and.  in  1990,  refined  its 
test  procedure  for  water  heaters  so  it 
would  apply  to  some  (but  not  all)  of  the 
different  kinds  of  instantaneous  water 
heaters  and  heat  pump  water  heaters 
that  are  currently  being  produced,  as 
well  as  to  storage-type  units." 
Previously,  DOE's  definition  (and  test 
procedure)  for  water  heaters  applied 
only  to  conventional  storage-type 
heaters.  The  Commissions  current 
labeling  Rule,  like  the  previous  version 
of  the  DOE  rule,  defines  water  heaters 
only  as  storage-type  units.®  Thus,  these 
other  produi  ts  did  not  come  within  the 
Rule's  definition  of  water  heater. 
EPCA  provides  that,  after  DOE 
prescribes  a  final  test  procedure 
applicable  to  a  product  category  covered 
under  EPCA.'°  the  Commission  must 
initiate  a  proceeding  to  consider 
labeling  requirements  for  that  category. 
Because  of  DOE's  publication  of  a  final 
test  prooedvire  lor  pool  heaters,  the 
Commission  commenced  a  proceeding 
to  consider  labeling  rules  for  pool 
heaters.  Further,  because  DOE  amended 
its  definition  for  water  heaters  in  section 
430.2  of  Subpart  A  (General  Provisions) 
of  its  rules."  to  indude  instantaneous 
water  heaters  and  beat  pump  wato' 
heaters,  and  amended  Appendix  E  to 
Subpart  B  of  Part  430 — the  test 
procedure  for  these  products — so  the 
energy  usage  of  most  of  these  new 
products  can  be  datermined,  the 
Commission  also  initiated  a  proceeding 
to  ooiisider  requiriog  labeling  for  these 
water  heaters. 

B.  Regukitory  History 

On  February  9,  1993.  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  ("NPR")  in  the  Federal 
Register  soliciting  comment  on  a 
proposal  to  require  EnergyGuide  labels 
on  pool  heaters,  instantaneous  water 


>  Pub  L  100-12,  101  SUI.  103  (1987). 
'  Pub.  L.  94-183.  89  SUt.  871.  42  U.S.C.  6291  et 
seq  (Dec.  22.  1975). 

'42  U.S.C.  6294(b)(1)(B). 
♦42U.S.C.  6291. 


'42  U.S.C.  6292. 

•42  use.  6291  (27). 

'  54  FR  6062.  6075  (Feb.  7.  1989). 

•55  FR  42162.  4216»-77  (Oct.  17.  1990). 

•16  CFR  305.3(d). 

>°42  U.S.C.  6293(b)  gives  DOE  t)ie  aut)iority  (}) 
10  prescribe  test  procedures  for  new  products,  ard 
(2)  to  amend  existing  test  procedures  if  amanded 
test  procedures  would  more  accurately  or  fuUy 
measure  energy  consumption. 

■  ■  The  applicable  DOE  rules  are  codified  at  10 
CFR  Pan  430  (1994).  The  language  in  §3as.3  of  tbr 
Commission's  Rule  ("Description  of  cowed 
products  to  which  this  part  applies)  is  based  on  the 
deFmitions  in  $  430.2  of  Subpart  A  of  DOE's  rules. 


heaters,  and  beat  pump  water  heaters. '^ 
As  required  by  EPCA.'*  this  rulemaking 
was  conducted  pursuant  to  section  553 
of  the  Administrative  Procedure  Act 
("APA")."«  Section  553(b)(3)  of  the  APA 
provides  the  Commission  with  the 
option  of  publishing  the  substance  of  a 
proposed  rule  instead  of  specific 
proposed  rule  language.  The 
Commission  exercised  this  option  and 
sought  comment  on  the  substance  of  the 
proposed  amendments  to  the  Rule, 
except  for  specific  definitions  for  eacJi 
of  the  proposed  new  product  categories. 

In  accordance  with  EPCA,'*  the  NPR 
afforded  interested  persons  the 
opportunity  to  present  their  views  in 
writing  and  orally  at  a  public  hearing. 
The  Presiding  Officer  did  not  receive 
any  requests  for  an  oral  presentation,  so 
no  hearing  was  held.  During  the 
comment  period,  which  extended  from 
February  9  through  April  26, 1993,  the 
Commission  received  eight  comments.'^ 
These  comments  are  fi-om  two  appliance 
manufacturers,  one  appliance  industry 
trade  association,  two  public  utilities, 
one  utility  trade  association,  one  state 
energy  office,  and  one  public  interest 
group. '^  Part  II.  below,  discusses  the 
issues  on  which  comments  were  sought, 
the  comments  received,  and  the 
amendments  the  Commission  is 
adopting  today  in  response  to  them.  The 
amended  Rule  sections  appear  in  "Text 
of  Amendments." 

In  the  NPR.  the  Commission  initially 
concluded  that  the  provisions  of  the 
Regulatory  Flexibility  Act  relating  to  an 
initial  Regulatory  Flexibility  Act 
analysis  were  not  applicable  to  the 
proceeding  and  that  a  regulatory 
analysis  was  not  necessary  because  the 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  NPR  sought  comment,  however,  on 
the  effects  of  the  proposed  amendments 
on  small  businesses  to  assist  the 


"58FR7852. 

"42  U.S.C.  6306(a)(1). 

'■•5  U.S.C  553. 

>>42  use.  6306(a)(1). 

'•The  comments  are  found  on  the  Public  Record 
at  The  FTC  in  Washington.  DC.  under  Rulemaking 
Record  Number  R6110O4  (Appliance  Labeling 
Rule).  They  are  grouped  under  Category  E  (Pool  and 
Water  Heater  Proceeding — Industry  Comments)  and 
Category  EE  (Pool  and  Water  Heater  Proceeding — 
Comments  from  Other  Sources).  Other  material 
submitted  to  the  Public  Record  in  this  proceeding 
can  be  found  under  Category  A  (Public  Notices  and 
Petitions). 

"The  commenlers  were:  Thermo-Dynamics 
Boilar Company  ("Thermo"),  E-1;  Paloma 
Industries.  Inc.  ("Paloma"),  E-2:  The  Gas  Appliance 
Minntrturers  Association  ("GAMA").  E-3; 
Waahtngton  Gas.  EE-1:  Tlie  California  Energy 
Commission  ( "CEC  ").  EE-2;  The  American  Council 
for  an  Energy  Efficient  Economy  ("ACEEE").  EE-3; 
The  American  Gas  Association  ("AGA"),  EE-4: 
Arluinsas  Louisiana  Gas  Company  ("ALG").  EE-S. 


Commission  in  determining  whether  a 
final  Regulatory  Flexibility  Act  analysis 
was  necessary.'*  The  Commission  also 
initially  concluded  that,  although  the 
proposed  amendments  would  expand 
the  Rule's  existing  recordkeeping  and 
reporting  requirements  to  include 
manufacturers  of  products  not  covered 
before,  the  effect  would  be  de  minimis 
because  so  few  companies  would  be 
affected  and  the  resulting  increase  in 
burden  hou^s  would  be  so  small.  The 
Commission  decided,  therefore,  not  to 
ask  the  Office  of  Management  and 
Budget  to  adjust  the  clearance  for  the 
Rule  under  the  Paperwork  Reduction 
Act.  To  substantiate  the  accuracy  of  its 
reporting  burden  estimate,  however,  the 
Commission  requested  comment  on  the 
extent  of  the  reporting  burden 
associated  with  these  amendments. '^ 
Parts  III  and  IV.  below,  discuss  the 
comments  on  these  issues  and  the 
Commission's  final  determinations  with 
respect  to  the  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act,  respectively. 

II.  Discussion  of  Comments  and 
Disposition  of  Issues 

As  discussed  in  more  detail  in  Parts 
II. A  and  B.  below,  the  NPR  proposed 
definitions  for  each  of  the  three  product 
categories  that  are  based  on  EPCA  and/ 
or  Part  430  of  the  Code  of  Federal 
Regulations  ("CFR"),  which  is  the 
section  of  CFR  in  which  DOE's  test 
procedures  are  codified.  In  addition,  the 
NPR  solicited  comment  with  respect  to 
each  category  regarding:  the  feasibility 
of  labeling  the  product;  the 
appropriateness  of  the  proposed 
definition;  what  energy  usage  descriptor 
to  require  on  the  labels;  what  sub- 
categories, if  any,  to  establish  for 
purposes  of  ranges  of  comparability; 
and,  what  format  to  require  for  the 
labels.^" 

A.  Pool  Heaters 

1.  Feasibility  of  Labeling 

The  Commission  is  required  to 
prescribe  a  labeling  rule  for  the 
categories  of  products  listed  in  EPCA,^' 
which  now  include  pool  heaters,  unless 
it  determines  that  labeling  the  product 
is  "not  technologically  or  economically 
feasible. "22  The  NPR  asked  for  comment 


on  this  issue,  emphasizing  that  the 
question  was  whether  laMing  pool 
heaters  would  be  economically  or 
technologically  infeasible  (as  distinct 
fi-om  testing,  which  manufacturers  and 
importers  must  do  in  order  to  comply 
with  DOE's  minimum  efficiency 
standards  program). 23 

Three  comments  addressed  this  issue. 
CEC  stated  that  labeling  these  products 
is  both  economically  and 
technologically  feasible  and  that  the 
value  to  consumers  of  the  label 
information  greatly  outweighs  the 
labeling  cost  to  industry.  CEC  pointed 
out  that  manufacturers  currently 
provide  energy  efficiency  information 
on  poo!  heaters  to  DOE  and  CEC,  but  not 
to  the  purchaser.24  ACEEE  and  ALG  also 
supported  labeling  requirements  for 
pool  heaters  without  elaboration. ^s  The 
record  does  not  indicate  that  labeling  of 
pool  heaters  would  be  technologically 
or  economically  infeasible.  Accordingly, 
the  Commission  has  determined  to 
amend  the  Rule  to  include  labeling 
requirements  for  the  pool  heater 
category. 

2.  Definition  for  "Pool  Heater" 

The  NPR  explained  that  the  EPCA/ 
DOE  definition  of  pool  heaters  is  not 
limited  to  products  of  any  particular 
fuel  type.26  The  DOE  test,  however, 
covers  only  gas-  and  oil-fired 
products.27  Although  the  majority  of 
pool  heaters  are  currently  gas-fired 
[wi\h  some  oil-fired),  electric  resistance 
and  heat  pump  pool  heaters  are  also 
being  manufactured.  Because  the  IX)E 
test  covers  only  gas-  and  oil-fired  pool 
heaters,  the  NPR  proposed  amending 
the  Rule  to  cover  only  these  two  types 
of  products.  The  Rule's  coverage  is 
necessarily  Umited  by  the  definitions    ' 
and  test  procedures  in  Subpart  B  of 
DOE's  rules  [i.e.,  in  the  absence  of  a 
DOE  test  procedure  for  determining 
energy  usage,  compliance  with  the  Rule 


>»See58P"R7855. 

••W. 

'"As  is  discussed  in  the  sections  below  on  each 
category,  the  NPR  also  solicited  comment  on  some 
issues  that  were  specific  to  one  category  only. 

"  42  use.  6294(a)(1)  and  (b)(5);  42  U.S.C. 
6292(a). 

"  42  use.  6294(a)(1).  During  the  original 
rulemaliing,  the  Coirunission  determined  that 
clothes  dryers,  television  sets,  liitchen  ranges  and 
ovens,  humidifiers  and  dehumidifiers,  and  home 
I 


heating  equipment  other  than  furnaces  should  be 
exempted  from  the  requirements  of  the  Rule  on  this 
basis  and,  in  some  cases,  because  labeling  them 
would  not  assist  consumers  in  mailing  purchasing 
decisions.  44  FR  66466,  66467-69  (Nov.  19,  1979) 
This  second  criterion  for  exemption  provided  by 
EPCA  relates  only  to  a  few  products.  Pool  heaters 
are  not  among  them.  42  US  C.  6294(a)(2), 

"See  10  CFR  430.62. 

"CEC.  EE-2.  2. 

"ACEEE,  EE-3.  1;  ALG,  EE-5.  1. 

"See  58  FR  7853.  Section  321(a)(25)  of  EPCA  (42 
U.S.C.  6291(a)(25))  defines  "pool  healer"  as  follows: 
"The  term  'pool  heater'  means  an  appliance 
designed  for  heating  nonpotable  water  contained  at 
atmospheric  pressure,  including  heating  water  in 
swimming  pools,  spas,  hot  tubs  and  similar 
applications." 

'' Ahhough  DOE  uses  the  EPCA  definition  of  pool 
heater  in  its  regulations  at  10  CFR  430.2,  and  in  its 
lest  procedure  for  pool  beaters  (Appendix  P  to  Part 
430  of  10  CFR),  the  procedure  pertains  only  to  gas- 
and  oil-fired  heaters. 


is  impossible).  The  NPR  proposed, 
therefore,  adopting  the  EPCA/DOE 
definition  of  "pool  heater"  along  with  a 
proviso  stating  that  the  Rule's  scope  is 
limited  to  those  products  within  the 
definition  for  which  there  is  a  DOE- 
prescribed  test  for  measuring  energy 
usage. 

Two  comments  addressed  the 
proposed  definition.  ACEEE  stated  that 
the  Commission's  adoption  of  the 
definition  in  section  430.2  of  DOE's  rule 
with  the  proposed  proviso  would  be 
acceptable.28  CEC  agreed  that  the  Rule 
should  be  amended  to  include  the 
language  in  section  430.2,  but  opposed 
the  addition  of  the  proviso,  stating  that 
DOE  has  developed,  but  not  yet 
published,  an  all-inclusive  test  method, 
and  that  the  American  Society  of 
Heating,  Refrigerating  and  Air- 
Conditioning  Engineers  ("ASHRAE") 
has  appointed  a  committee  to  develop  a 
test  for  gas,  oil,  electric,  and  heat  pump 
pool  heaters.29 

The  Commission  has  determined  to 
amend  the  Rule  to  include  the 
definition  of  pool  heaters  as  that  term  is 
defined  in  EPCA  and  by  DOE  (in  section 
430.2  of  Subpart  A).  The  definition  is 
followed  by  a  proviso  stating  that  the 
Rule's  application  is  limited  to  those 
products  for  which  there  is  a  DOE- 
prescribed  test.  See  section  305. 3(o)  in 
"Text  of  Amendments,"  below.  The 
Commission  recognizes,  as  CEC  pointed 
out,  that  there  may  eventually  be  a  test 
procedure  for  all  types  of  these 
products.  However,  the  Commission's 
authority  here  to  require  labels  is 
limited  to  products  for  which  DOE  has 
published  final  test  procedures.  If  DOE 
amends  the  test  procedure  to  include 
electric  resistance  and/or  heat  pump 
pool  heaters,  the  Commission  will  then 
initiate  a  rulemaking  proceeding  to 
consider  whether  the  Rule  should  be 
amended  to  cover  those  products. 

3.  Energy  Usage  Descriptor 

EPCA  requires  that  labels  on  covered 
products  disclose  estimated  annual 
operating  cost,  as  determined  by  DOE 
test  procedures,  imless  DOE  determines 
that  disclosure  of  estimated  annual 
operating  costs  is  not  technologically 
feasible,  or  the  Commission  determines 
that  such  disclosure  is  not  likely  to 
assist  consumers  in  making  purchasing 
decisions  or  is  not  economically 
feasible.  In  this  event,  the  Commission 
shall  require  disclosure  of  a  different 
useful  measure  of  energy  consumption, 
again  determined  in  accordance  with 


-•ACEEE.  EE-3. 1. 
"CEC.  EE-2.  2,  4. 
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DOE  test  procedures, 3«  Labels  also  must 
disclose  the  rrnxge  of  estimated  annual 
operating  costs,  or  the  alternate  measure 
of  energy  consumption  required  for 
those  covered  products." 

A  disclosxire  of  estimated  annual 
operating  cost  is  not  appropriate, 
however,  for  all  product  categories.  For 
example,  three  product  categories  (room 
air  conditioiwtrs.  furnaces,  central  air 
conditioners!  have  usage  cycles  that 
depend  on  dispante  dimate  conditions 
across  ths  United  States.  In  past 
rulemaking  prooaadings.  the 
Commission  has  determined  for  these 
products  that  "average"  energy  cost 
would  not  be  likely  to  assist  consumers 
in  making  purchasing  decisions. 
Therefore,  the  required  disclosure  on 
labels  for  these  products  is  an  energy 
efficiency  rating  ( "FXR")."  The 
corresponding  cost  information  also 
must  be  disf  Insod  on  the  label  for  room 
air  conditioners,  and  on  fact  sheets  or  in 
an  industry  directory  for  furnaces  and 
central  air  conditioners. 

The  energy  efficiency  measurement  in 
EPCA  that  applies  to  pool  heaters  is 
"thermal  efficiency."  "  This 
measurement  is  also  the  energy  usage 
descriptor  that  is  derived  from  the  DOE 
test  procedure.** The  current  DOE  test 
has  no  methodology  for  deriving 
estimated  annual  operating  cost  or  any 


UMI 


»42  U.SXl  8294(c)  For  mo»t  product  c«t«gorie». 
the  Rulaoriginalty  f«qutr«d  ttuK  mUimwl  annDal 
op«fathi(  oosu  is  dolUrt.  and  raUlsd  jnlonaatioa. 
tw  ditcioaad  oo  iabmlt  and  ui  rataii  aalaa  olalofaet. 
The  Commitsion  recanliy  amandad  tha  Rula. 
however,  to  require  an  energy  oonnumption  Ggure 
(KWH  par  yaar  fm  Mmf.  !i  Blly-faeled  producti. 
ihernu  per  yau  tur  |a*  tuaWd  producLi.  and  Hallona 
per  yaar  for  oU-  and  iKopana  &n4  producu)  ior  tlia 
prodHOta  that  origiaally  had  to  bear  labaU 
disclosing  aatimated  annual  operating  cost  See  59 
FR  34014  0*^7  1.1«»4l 

)<42U.SX:.«2044cKlKB). 

»S^«4nw««.M«70(Nov  19.  197% 
fumaceaaaJaaoiairo— ditiMwi):  S2  FR  46888. 
46889  (Dae  Mt.  19S7;  oaotral  air  coadiiiooars). 
Whan  pramnlptiag  th«  tax  procaduraa.  DOE.  Ai 
required  by  VCA.  <»a>lup»<l  twro  meaitiTM  of 
energy  conauraplion  for  each  appliance  category:  (1 1 
Estimated  dollar  coat  of  opvrvtion.  bk)  (2)  tb* 
energy  factor,  a  maamra  of  tha  useful  output  of  an 
applteaoafs  aarvioM  <iHlJ  bjr  tha aoaru  inrrot 
For  climate  ooHbal  s^iiMMBt.  uadw  tha 
Commnsien's  Ruia,  tha  tmaify  (actor  must  ha  an 
energy  efTiciancy  ratias-  The  acronyms  used  in  the 
DOE  teftj  and  by  tha  industry  ("EER"  for  room  sir 
condil  lonaca.  "SBBR"  far  cantral  air  conditiooars 
and  the  oo«tiii(  f«act»n  of  beat  pumpa,  "AFUE' 
for  funiaca^  and  "iiS^"  for  ti>a  haatiag  function 
of  heat  pumpa)  nuut  be  used  in  advertising  and  on 
fact  sheala  mi  taberls. 

"42  U.S.C  «M1(«)(«4V  "The  term  thermal 
efnciency  of  pool  haaaars'  aMana  a  maasnra  of  tlie 
heat  Ui  tha  «mIk  <alhif  ad  at  tha  heat«  outlet 
divided  by  tha  haat  lafuit  of  tha  pool  baatar  aa 
measured  under  lest  conditions  spacifiad  intactian 
2  8  1  of  tha  Aiiiei  ican  National  Standard  forCas 
Fired  faollliaiii>m.sa-m*.oraa«ayh> 
prescribed  by  the  Secretary  |of  DOE|."  The  thermal 
efnciency  rating  ia  expressed  as  a  parceaL 

^See  Appendix  P  to  Part  430  of  10  CFR. 


energy  usage  measurement  other  than 
thermal  efficiency.  To  obtain 
information  about  what  possible  current 
or  future  disclosures  may  be  appropriate 
for  labels  on  pool  heaters,  the  NPR 
solicited  comment  on  whether  the 
measure  of  energy  consumption  to  be 
disclosed  on  pool  heater  Ldbels  should 
be  thermal  efficiency,  without 
additional  cost  information,  or  whether 
it  should  be  some  other  disclosiu*. 
Becaiise  DOE  might  airieod  its  test 
procedure  to  include  a  way  to  measure 
annual  energy  ooosumplion  (and. 
therefore,  cost),  the  NPR  also  asked 
whether  it  would  be  technically  or 
economically  feasible  to  disclose 
estimated  annual  operating  cost,  and 
whether  operating  cost  information 
would  be  likely  to  assist  consumers  in 
making  purchasing  dticisions." 

There  was  httle  agreement  on  these 
issues  among  the  four  comments  that 
addressed  thcin  Washington  Gas  stated 
that  estimated  annual  operating  cost  is 
difficult  to  measure  be(^.ause  the  usage  of 
pool  heaters  vanes  frt>m  region  to  region 
and  depends  on  consumers'  preferences. 
It  recommended  requiring  a  disclosure 
of  hourly  energy  consumption  along 
with  thermal  efficiency  for  txjmparison 
with  other  heedors.**  CEC  recommended 
requiring  a  disclosure  of  both  thermal 
efficiency  and  estimated  annual 
operating  cost.  AG  A  and  ALG  favored 
the  disclosure  of  estimated  annual 
operating  cost  "  Both  expressed 
concern  thnt  thfrmnl  effit-iencry  alonti 
could  mislead  consumers  because  the 
different  costs  of  operation  between 
fuels  wtxdd  nt>t  ftpp<*ar  on  the  label.** 

As  noted  8ho\-e.  the  DOF,  test  for  pool 
heaters  does  not  currently  contain  a 
final  procedure  for  meas\iring  estimated 
annual  operating  cost  for  these 
products,  so  the  Commission  cannot 
now  require  disclosure  of  operating 
cost.  In  the  absence  of  such  a  procedure, 
the  Commission  determines  that  the 
most  useful  information  available  for 
consumers  is  thermal  efficiency. 
Accordingly,  the  Cofamis&ion  amends 
the  Rule  to  mquire  that  thermal 
efficiency  be  disclosed  as  the  energy 
usage  descriptor  fur  these  products.  See 
sections  30S.2^i)  and  305. 1  l(a)(5)(ii)(C)- 
(E)  and  (G)  of  "Text  of  Amendments," 
below.  If,  and  when.  DOE  amends  its 


"On  Augnai  23.  1993.  IXJE  proposed  aroending 
Appendix  f  1o  Part  438  of  10  CFR  (The  pool  heater 
test  procedoTv)  to  hKhide  procednrvt  to  measura 
annnal  eiieim  cmtrnmp^itwi.  An  arwrasl  energy 
consuiin^ioii  fignre  woaid  enable  manuiacturars  to 
calculate  aalhiMtad  anrraal  operaring  coat.  See  58 
FR  44538  at  44S71    See  also  59  FR  104&4.  10519 
(March  4   1994). 

'"  Wastnngton  Cas.  EE-1 . 1. 

"CEC.EE-2.3. 

»ACA,  EE-4,  2-4;  ALG,  EE-5. 1. 


test  procedure  to  contain  provisions  for 
the  determiiuUian  of  estimated  annual 
operating  cost,  the  Commission  might 
consider  amending  the  Rule  to  require 
the  disclosure  of  estimated  annual 
operating  cost. 

4.  Sub-Categories  for  Ranges  of 
Comparability 

Under  the  Rule,  each  required  label 
on  a  covered  appliance  must  show,  in 
addition  to  the  energ\'  usage  of  the 
appliance  itself,  a  range,  or  scale, 
indicating  the  range  of  energy  costs  or 
efficiencies  for  all  models  of  a  size  or 
capacity  comparable  to  the  labeled 
model.  To  accomplish  this,  the  Rule 
contains  appendices  that  list  sub- 
categories for  each  product  category 
divided  by  fuel  type  and  capacity 
groupings.** 

NAECA  87  established  a  minimum 
efficiency  standard  for  pool  heaters,  but 
it  did  not  create  any  size  or  capacity 
sub-category  beyond  "pool  heaters."^ 
The  DOE  standard  also  does  not  create 
sub-categtKies.'* '  The  Ni'R  solicited 
information  on  whether,  for  purposes  of 
ranges  of  comparability  under  the 
Commission's  Rule,  there  should  be  one 
category  encompassing  both  fuel  types, 
or  two  categoric^,  one  for  each  of  the 
two  fuel  types — oil-firtd  and  gas-fired 
models — for  which  there  is  currently  an 
applicable  DOE  test  procedure. 

One  comment  addressed  this 
question.  CEC  siigj»«^ed  that  gas-  and 
oil-fired  pool  heaters  are  sufficiently 
similar  to  be  included  in  one  group. *- 
The  Commission  agrees  that  gas-  arvd 
oil-fired  pool  heaters  are  similar  from  a 
minimum  efficiency  standards 
perspective  (the  standard  is  the  same  for 
both — a  thermal  efficiency  of  no  less 
than  78%).  However,  since  1990,  the 
Commission  has  grotiped  products  by 
different  fut^l  types  for  purpc^ses  of  the 
ranges  of  comparability.  The 
Commission  finds  that  this  is  the 
clearest  and  most  informative  way  of 
presenting  the  ranges  to  consumers. 
Accordingly,  the  Comnussion  amends 
the  Rule  to  include  aeparate  ranges  of 
comparability  for  gas- fired  and  oil  fired 
pool  heaters.  See  revised  Appendices  Jl 
and  J2  in  "Text  of  i\m«idments." 
below. 


^For  example,  water  heaters  arp  dividad  ialo 
four  sub-categories  by  fuel — natural  gas.  propane. 
electric,  and  oil.  Each  of  these  tub-categories  is 
further  divided  ima  incrwaaots  of  oa^iacity 
expressed  in  firsi  hour  raiings  Thus,  a  iatxtJ  on  a 
gas-rir«d  wativ  haalar  woii  a  first  buur  caUag  at  37 
gallons  will  discUiae  tha  cange  of  anacgy  u»»f/i  af 
all  gas-Gred  water  heaters  with  first  hour  ratings  oi 
between  35  and  40  galloiu. 

«  Sea  42  U.S.C  B29S(aH2). 

*'Sm  10  CFR  *30.320Ly 

«J  CEC  ££--2.2-0. 


5.  Label  Format 

The  Commission  recognizes  that  pool 
heaters  are  sometimes  not  seen  by 
consumers  before  purchase.  They  are 
often  purchased  as  the  result  of  a  pool 
installation  professional's 
recommendation  and  are  ordered  from 
industry  brochures  or  specification 
sheets.  The  NPR,  therefore,  solicited 
comment  on  whether  amendments 
requiring  labels  for  pool  heaters  should 
require  a  "conventional"  product- 
sfjecific  label  approach  for  these 
products  or  another  labeling  format. 
"Conventional"  product-specific  labels 
contain  all  the  required  energy  use 
information  and  are  used  for 
refrigerators,  refrigerator-freezers  and 
freezers,  water  heaters,  dishwashers, 
clothes  washers,  and  room  air 
conditioners.*^  The  NPR  also  asked  for 
comment  on  whether  it  would  be  more 
useful  to  require  that  pool  heaters  be 
labeled  vdth  a  label  like  the  one 
required  for  central  air  conditioners.  For 
these  products,  the  Commission 
requires  a  product-specific  label,  but 
with  only  some  of  the  required  energy 
usage  information.  Other  required 
information  must  be  disclosed  on 
separate  fact  sheets  or  in  an  industry- 
produced  directory.** 

Two  comments  addressed  the  issue  of 
label  type  and  format.  CEC  favored  a 
conventional  label  for  pool  heaters. *' 
ACEEE  suggested  a  simplified  label  with 
a  requirement  for  disclosure  of 
comprehensive  information  on  a  fact 
sheet,  in  an  industry  directory,  or  in 
marketing  materials.**  As  discussed  in 
Part  II. A. 3,  above,  the  only  measure  of 
energy  usage  that  can  be  derived 
through  the  current  DOE  test  for  these 
products  is  thermal  efficiency. 
Therefore,  requiring  manufacturers  to 
disclose  "other  information"  through 
other  formats  would  be  inappropriate. 
Moreover,  without  a  method  for 
determining  estimated  annual  operating 
cost,  the  Commission  cannot  require  the 


*'Seel6CTR  305.11(a)(5).  The  required 
information  includea;  the  name  of  the 
manufacturer,  the  model  number  and  capacity  of 
the  product,  the  energy  consumption  of  the 
product,  the  appropriate  range  of  energy  usage  for 
similarly  sized  products,  a  statement  that  the 
information  is  beaad  on  US  government  tests,  and 
a  statement  disclosing  cost  of  operation  based  on  a 
national  average  utility  rate. 

*«  16  CFR  305  1  l(«)(5Kiii)  and  (c).  The  label  on 
the  product  diacloses  the  energy  efficiency  of  the 
labeled  unit  and  the  range  of  eHiciencies  for  all 
similar  products,  and  it  directs  consumers  to  ask  for 
further  information  on  fact  sheets  or  in  directories. 
The  fact  sheets  and  directories  must  disclose 
information  on  coat  of  operation.  In  recent 
amendments  to  the  Rule  the  Commission  also 
adopted  this  disclosure  approach  for  furnaces.  See 
58  FR  34014.  34016  (July  1.  1994). 

"CEC,  EE-2.  3. 

«*  ACEEE.  EE-3,1. 


"Operating  Cost  Statement"  that  is 
standard  on  "conventional"  labels. 
Consequently,  the  Commission  is 
amending  the  Rule  to  require  that  labels 
for  pool  heaters  disclose  the  thermal 
efficiency  of  the  product  in  the  format 
of  the  "conventional"  label  for  room  air 
conditioners,  but  vrithout  the 
"Operating  Cost  Statement."  See  the 
Sample  Label  for  pool  heaters  in  "Text 
of  Amendments,"  below. 

B.  Instantaneous  Water  Heaters  and 
Heat  Pump  Water  Heaters 

Instantaneous  water  heaters  heat 
water  as  it  is  needed,  rather  than  heating 
it  in  a  tank  and  keeping  it  hot  while 
storing  it.  An  advantage  to  this  approach 
to  water  heating  is  that  there  is  no 
standby  loss  with  the  associated 
increased  cost  and  loss  of  efficiency.*'' 
Instantaneous  water  heaters  can  heat 
water  by  means  of  oil.  natural  gas,  or 
electric  resistance,  although  there  are 
few,  if  any,  oil-fired  instantaneous  water 
heaters  in  production.  The  DOE  test 
procedure  presently  contains  test 
methodologies  only  for  gas-  and  oil-fired 
models  and  not  for  electric.** 

Heat  pump  water  heaters  are  similar 
to  small  room  air  conditioners.  They 
extract  heat  &x»m  the  air  around  them 
but,  instead  of  exhausting  it  to  the 
outside,  they  use  the  heat  to  increase  the 
temperature  of  the  water  in  a 
conventional  storage  tank.  They  exhaust 
the  resulting  cool  air  into  the 
surrounding  area.  . 

1.  Feasibility  of  Labeling 

The  NPR  asked  whether  labeling  (as 
distinct  from  testing)  instantaneous  and 
heat  pimip  water  heaters  would  be 
economically  or  technologically 
infeasible.*'  Five  comments  addressed 
this  issue.  Washington  Gas 
recommended  deferring  consideration 
of  labeling  heat  pump  water  heaters 
until  more  information  is  available  on 
the  effects  that  the  climate  conditioning 
of  the  space  around  the  heat  pump 
water  heater  have  on  the  product's 
energy  consumption.'*'  The  other  four 


*■'  Standby  loss  refers  to  the  energy  that  is  used 
to  keep  water  hot  in  the  storage  tank  of  a  storage 
type  water  heater  white  hot  water  is  not  being  used. 

«  See  10  CFR  Part  430.  Subpart  B,  Appendix  E. 
If  DOE  were  to  prescribe  a  test  prtx^dure  for 
electric  instantaneous  water  heaters,  the 
Commission  would  initiate  a  rulemaking 
proceeding  to  consider  labeling  them. 

•»  See  58  FR  7856. 

»  Washington  Gas.  EE-1.  1.  Because  the  DOE  test 
is  conducted  in  a  controlled  environment  that 
requires  a  constant  temperature  for  the  space  in 
which  the  heat  pump  water  heater  operates,  this 
consideration,  while  relet-ant  to  the  issue  of  the 
product's  energy  usage  in  actual  service,  is  not 
relevant  to  the  values  that  will  appear  on  tha 
EnergyCuide  labels,  which  are  for  comparing^the 


comments  favored  requiring 
EnergyCuide  labels  on  both  types  of 
water  heaters."  GAMA  repeated  its 
consistent  position  that  labeling  of  all 
water  heaters,  including  instantaneous 
water  heaters  and  heat  pump  water 
heaters,  is  not  technologically 
infeasible.  but  is  of  Uttle  benefit  to 
consumers  because  water  heaters  are  not 
usually  purchased  off  a  showroom  floor. 
GAMA  acknowledged,  however,  that  if 
the  requirement  to  label  storage  water 
heaters  is  to  continue,  then 
instantaneous  water  heaters  and  heat 
pump  water  heaters  also  should  be 
labeled.52  CEC.  ACEEE,  and  ALG  all 
favored  a  labeling  requirement  for  both 
types  of  water  heaters  without 
qualification." 

The  record  does  not  indicate  that 
labeling  for  these  products  is 
technologically  or  economically 
infeasible.  Most  comments  instead 
favored  treating  these  water  heaters  like 
the  type  already  covered  by  the  Rule. 
Accordingly,  the  Commission  amends 
the  Rule  to  require  EnergyCuide  labels 
for  instantaneous  water  heaters  and  heat 
pump  water  heaters.  See  section 
305.3(d)  of  "Text  of  Amendments." 
below. 

2.  Revised  Definition  of  "Water  Heater," 
Including  Definitions  for  Instantaneous 
Water  Heaters  and  Heat  Pump  Water 
Heaters 

The  NPR  proposed  amending  the  Rule 
to  include  the  definitions  for 
instantaneous  water  heater  and  heat 
pump  water  heater  that  appear  in 
section  430.2  of  DOEs  rule,  but  with  a 
proviso,  like  the  one  proposed  for  pool 
heaters,  stating  that  the  Rule's 
requirements  are  Umited  to  those 
products  for  which  there  are  DOE- 
prescribed  test  procedures.**  The 
definition  in  section  430.2  o^DGE's  rule 
is  supplemented  in  the  test  procedure 
portions  of  DOE's  rule  (Appendix  E  to 
Subpart  B  of  10  CFR  Part  430).  In  the 
NPR,  the  Commission  reasoned  that  the 
proposed  approach  would  allow  the 


energy  usage  of  competing  pnxjucts,  not  disclosing 
actual  energy  usage  in  the  home. 

"GAMA.  E-3.  2,  3;  CEC.  EE-2.  4.  6;  ACEEE.  EE- 
3,  2:  ALG,  EE-5. 1. 

'•GAMA.  E-3.  2,  3.  In  its  recent  review  of  the 
Rule,  the  Commission  considered  and  rejected 
GAMA's  suggestion  to  repaal  labeling  of  water 
>^eater».  See  58  FR  34014,  24  (July  1,  1994). 

"CEC.  EE-2.  4.  6;  ACEEE,  EE-3,  2;  ALG,  EE-5, 
1.  CEC  said.  "Labeling  of  I  instantaneous  water 
heaters  and  heat  pump  water  heaters]  is  both 
economically  and  technologically  feasible.  It  has 
been  done  for  storage  water  heaters  for  many  years. 
It  is  only  fair  for  it  to  be  required  for  other  types 
of  water  heaters." 

"See  58  FR  7853-54.  The  proposed  definition 
would  replace  the  definition  of  "water  beatar" 
currently  in  the  Commission's  Rule  at  16  CFR 
305.3(d)(l-3). 
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Commission  to  avoid  repeating  the 
definition  limitations  in  LXDE's 
Appendix  E  to  Subpart  B.  as  well  as 
limitations  inherent  in  the  way  the  test 
procedure  itself  is  %vritten  (for  example, 
by  the  fact  that  the  DOE  test  procedure 
presently  does  not  contain  a  procedure 
for  measuring  the  energy  usage  of 
electric  instantaneous  water  heaters.)'* 

Five  comments  addressed  the 
proposed  definition.  ACEEE  stated  tha< 
the  Commission's  adoption  of  the 
definition  in  section  430.2  of  DOE's  rule 
with  the  proposed  proviso  would  be 
acceptable.**  GAMA  also  favored 
adopting  the  section  430.2  definition 
and  proviso."  CEC  stated  that  the  Rule 
should  be  amended  to  include  the 
language  in  section  430.2.  but  opposed 
the  addition  of  the  proviso,  stating  that 
DOE  has  developed,  but  not  yet 
published,  an  all-inclusive  test 
method.**  Faloma  requested  the 
Commission  to  adopt  the  definition  for 
gas  instantaneous  water  heaters  from 
Appendix  E  rather  than  from  section 
430,2.  because  the  Appendix  E 
definition  limits  the  size  of  the  products 
to  be  covered.**  Washington  Gas  stated 
that  instantaneous  water  heaters  are 
used  with  and  without  a  storage  tank, 
and  that  the  minimum  flow  rate  of  an 
instantaneous  water  heater  should  be 
defined  if  it  is  to  be  used  without  a 
storage  tank.*** 

As  with  pool  heaters,  the  Commission 
finds  that  the  EPCA/DOE  definition  for 
these  products  appropriately  describes 
the  product  to  be  covered  by  the 
labeling  requirements.  Therefore,  the 
Commission  amends  the  Rule  to  include 
the  definition  of  water  heaters  as  they 
are  defined  in  EPCA  and  by  DOE  (in 
§430.2  of  .Subpart  A).  The  definition  is 
followed  by  a  proviso  stating  that  the 
Rule's  application  is  limited  to  those 
products  for  which  there  is  a  DOE- 


prescribed  test.  See  section  305.3(d)  in 
"Text  of  Amendments,"  below. 

As  with  pool  heaters,  the  Commission 
believes  that  a  proviso  of  this  type  is 
more  efficient  than  repeating,  in  the 
Rule's  product  definition,  the  further 
exceptions  and  limitations  in  the 
Appendix  E  definitions  and/or  the  test 
procedure.*'  Products  not  covered  by 
the  DOE  test  because  of  the  hmitations 
in  the  Appendix  E  definitions  cannot  be 
tested.  To  comply  with  the 
Commission's  Rule,  a  manufacturer  . 
must  be  able  to  measure  a  product's 
energy  usage  in  accordance  with  the 
appropriate  DOE  test  procedure.*^ 
Identifying  specific  limitations  to  the 
general  definition  in  the  Commission's 
Rule  based  on  section  430.2  of  DOE's 
rule  is  not  necessary  because 
manufacturers  are  on  notice  that  water 
heaters  excluded  from  DOE  test 
coverage  do  not  have  to  be  labeled 
under  the  Commission's  Rule. 

3.  Energy  Usage  Descriptor 

The  NPR  asked  whether  the  energy 
usage  of  instantaneous  and  heat  pump 
water  heaters  should  be  expressed  as  an 
estimated  annual  operating  cost,  as  it 
was  at  that  time  for  conventional  water 
heaters,  or  whether  their  energy  usage 
should  be  expressed  as  an  energy  factor. 
The  ^4PR  also  asked  whether  it  would  be 
technically  or  economically  feasible  to 
disclose  estimated  annual  operating 
cost,  or  whether  operating  cost  would 
not  be  likely  to  assist  consumers  in 
making  purchasing  decisions.*' 

Six  comments  addressed  the  issue  of 
which  energy  usage  descriptor  to 
require  on  labels  for  these  two  types  of 
water  heaters.  Faloma,  commenting  only 
on  instantaneous  water  heaters, 
recommended  that  the  Rule  require  the 
disclosure  of  an  energy  factor  for  gas 
instantaneous  water  heaters.*^ 


"5aFR78M. 

>♦  ACEEE.  EE-3.  2. 

"GAMA.E-3. 1 

"CEC.  EE-2.  2, 4.  The  referenced  prtipoMtJ  lesi 
method  wai  announced  by  DOE  on  August  23. 
199J.  al  Sa  nt  44538.  44547-48.  44571,  along  wuh 
prupoaed  modincalions  lo  the  leal  procedurea  for 
hirnacea  and  vented  home  heating  equipment.  DOE 
sought  cotnmeni  on  a  new  "annual  efficiency" 
energy  deMiriplor.  which  would  be  in  addition  to 
the  current  thermal  efricienry  descriptor  and  which 
would  measure  pilol  light  usage  and  electrical 
consumption  DUE  also  sought  comment  on 
procedures  that  would  (aciliute  an  Mtimation  of 
annual  operating  coal  (or  pool  healers  (sea  also  note 
351  These  proposed  modiricatioiu  to  the  [X)E  lest 
procedure  for  pool  beater*  were  referenced  in  a 
subaequent  DOC  proposal  to  amend  the  minimum 
efnciency  sUndard  for  pool  heaters.  59  FH  104b4. 
10519-21  (March  4.  1994). 

*»Paloma.  E-2.  1 

<x>Washington  (>as.  EE-I.  1   Because 
instantaneous  water  heaters  are  not  tested  under  the 
DOE  last  procedure  with  a  storage  lank,  the  Rule 
will  not  address  this  issue- 


Washington  Gas  suggested  the 
disclosure  of  estimated  annual  operating 
cost  for  both  types  of  water  heaters,  but 
with  special  considerations  that  are  not 
contemplated  by  the  DOE  test 
procedure.** 

The  four  other  comments  addressed 
both  categories.  GAMA  and  ACEEE 
stated  that  the  same  descriptor  should 
be  required  for  instantaneous  water 
heaters  and  heat  pump  water  heaters 
that  is  required  for  storage  water 
heaters.**  AGA  commented  that,  if  pool 
heaters,  instantaneous  water  heaters, 
and  heat  pump  water  heaters  are  to  be 
labeled,  the  required  disclosure  should 
be  the  estimated  annual  operating 
cost.*'"  CEC  recommended  that  the 
Commission  require  energy  factor, 
annual  energy  consumption,  and  annual 
cost  of  operation  disclosiures.  CEC  stated 
that  the  energy  factor  is  needed  because 
this  is  the  measure  upon  which  utility 
incentive  programs  are  based,  and  that 
annual  energy  consumption  and  annual 
cost  of  operation  are  needed  "to  fulfill 
FTC's  Congressional  mandate."*" 

The  Commission  agrees  with  GAMA 
and  ACEEE  that  the  energy  usage  of 
instantaneous  and  heat  pump  wafer 
heaters  should  be  expressed  with  the 


*■  Again,  because  the  definitions  that  create  the 
further  limitations  in  the  teal  procedures  are  revised 
by  DOE  mar«  often  lh«n  the  §  430.2  dermiiions.  the 
(.ommission  definitions  may  become  obsolete  and 
the  Commission  would  have  to  amend  the  Rule 
frequently  to  comport  with  any  DOE  revisions. 

"  See  42  U.S.C.  324(c)(lMA). 

''^'58  FR  7856.  Since  the  NPK  was  published,  the 
Commission,  in  a  recent  proceeding  involving 
comprehetuive  imeridments  to  the  Rule,  amended 
the  disclosure  requirements  for  water  beaters  from 
a  disclosure  of  estimated  annual  operating  coal  and 
a  cost  grid  to  a  disclosure  of  estimated  annual 
energy  cotuumption  with  an  "operating  cost 
disclosure  statement."  See  58  KK  34014.  34022-23 
(July  1.  1994). 

^'Paloma.  E-2.  3-4.  Paloma  explained  that  its 
gas- fired  iiutantaneous  waler  healers  could  be 
operated  with  a  continuously-burning  pilot  or  with 
the  consumer'igniting  the  pilot  each  time  hot  water 
is  required  Paloma  requested  that  the  Rule  allow 
for  discloaure  on  labels  of  the  product's  energy 
factor  whan  the  pilot  i*  left  on  and  when  the  pilot 
burns  continuously.  According  to  DOE  engineering 
staff,  the  DOE  water  beater  leal  is  set  up  to  provide 


only  one  measurement  of  energy  u&age — the  energy 
usage  of  the  product  when  it  i*  s«t  up  to  operble 
For  the  test  to  measure  energy  usage  of  a  waler 
beater  in  txith  of  twro  possible  nMdes  of  operation. 
DOE  would  have  to  consider  an  amendment 
proceeding.  The  Commission's  Rule  can  only 
require  disclosure  of  DOE-test -derived  Informalion 
Therefore,  the  Commission  does  not  have  the 
discretion  to  adopt  Paloma's  suggestion 

«>  Washington  Gas.  E£-l.  I.  Suiing  that 
instantaiwous  water  heaters  are  used  with  and 
without  a  storage  tank,  Washington  Gas 
recommended  requiring  disclosure  of  the  estimated 
annual  operating  coat  for  thaae  products  for  use 
with  and  without  a  storage  tank.  Becauae  the  DOE 
test  for  instantaneous  water  bealara  is  not 
conducted  with  storage  tanks,  however,  the 
Commission  cannot  require  this  type  of  disclosure. 
See  note  60,  above.  Washington  Gas  also  suggested 
that  the  estimated  annual  operating  cost  of  beat 
pump  water  beaters  be  adiusted  according  to  the 
change  in  the  energy  consunned  in  conditioning  the 
space  around  the  product.  Again,  because  the  DOE 
test  is  conducted  In  a  constant  environment  and 
does  not  allow  for  this  type  of  measurement,  the 
Commission  doe*  not  have  the  discretion  to  adopt 
this  suggestion.  See  note  50.  above. 

"GAMA.  E-3.  2.  3-4.  Al  the  lime  the  NPR  was 
published,  energy  usage  descriptor  for  water  heaters 
was  estimated  annual  operating  cost.  Tbc  NPR 
proposed  the  disclosure  of  either  estimated  annual 
operating  cost  or  energy  (actor  for  instantoeous 
water  heaters.  GAMA.  therefore,  envisioned  the 
choice  as  between  energy  factor  and  estimated 
annual  operating  cost.  ACEEE.  EE-3.  2.  3  ACEEE 
assumed  that  heat  pump  water  heaters  would  be 
disclosi  g  estimated  annual-operating  cost  in  this 
case,  but  did  not  make  this  assumption  for 
instantaneous  water  healers.  As  of  December  28. 
1994.  however,  the  required  disclosure  of  energy 
usage  for  water  beaters  will  be  the  estimolpd  annual 
energy  consumption  with  an  "operating  Lt>sl 
disclosure  statement."  See  Note  63.  above 

•■'  AGA.  EE-4.  2-4. 

"•CEC.  EE-2.  5.  7. 


same  descriptor  (estimated  annual 
energy  consumption)  that  is  used  to 
disclose  the  energy  usage  of  the  storage- 
tyi>e  water  heaters  currently  covered  by 
the  Rule.  This  permits  consumers  to 
compare  the  energy  usage  of  the  various 
types  of  water  heaters  that  could  fulfill 
their  needs.  Accordingly,  today's 
amendments  will  incorporate 
instantaneous  water  heaters  and  heat 
pump  water  heaters  into  the  existing 
requirements  to  disclose  estimated 
annual  energy  consumption.  See  section 
305.3(d)  of  "Text  of  Amendments," 
below. 

4.  Sub-categories  for  Ranges  of 
Comparability 

The  NPR  soUcited  comment  about 
whether  to  include  instantaneous  water 
heaters  in  the  three  existing  water  heater 
ranges  (one  range  each  for  electric,  gas 
[including  propane]  and  oil  water 
heaters),  or  to  establish  a  separate  range 
category.  The  current  ranges  of 
comparability  for  water  heaters  are 
categorized  on  the  basis  of  first-hour 
rating.*B  Under  the  DOE  test,  there  is  a 
method  for  calculating  the  equivalent  of 
a  first-hour  rating  for  instantaneous 
water  heaters.  Therefore,  these  products 
could  be  included  in  the  existing  ranges 
and  could  be  considered  with 
conventional  water  heaters  for  range 
purposes.  Because  ihey  have  no  storage 
tanks,  however,  and  are  different  from 
conventional  water  heaters,  the  NPR 
sought  pubhc  comment  on  whether  a 
separate  category  would  be  more  helpful 
to  consumers  than  including  these 
products  in  the  existing  water  heater 
ranges. 

Tne  DOE  test  also  contains  a 
provision  by  which  a  first-hour  rating 
for  heat  pump  water  heaters  can  be 
calculated.  Like  instantaneous  water 
heaters,  therefore,  heat  pump  water 
heaters  could  be  included  in  the 
conventional  water  heater  ranges.  The 
NPR  sought  comment  on  whether  it 
would  be  more  helpful  to  consumers  to 
include  heat  pump  water  heaters  with 
conventional  water  heaters  or  to  create 
a  separate  range  category  for  them. 

Four  commenters  addressed  the  issue 
of  range  subcategories  for  these 
products.  Paloma  contended  that  gas 
instantaneous  water  heaters  are  so 
different  from  storage-type  water  heaters 
that  they  should  be  in  a  separate  range 
category.'"  GAMA  and  ACEEE  stated, 
without  elaboration,  that  instantaneous 
water  healers  should  be  in  the  same 
range  category  as  conventional  storage 


water  heaters. ^^  ACEEE  thought  that 
heat  pump  water  heaters  should  be  in 
the  same  range  category  as  storage-type 
water  heaters,  but  GAMA  and  CEC 
disagreed,  recommending  that  they  be 
in  a  separate  range  category. ^^ 

The  Commission  is  creating  separate 
sub-categories  for  each  of  these  two 
types  of  water  heaters,  rather  than 
including  them  in  the  existing  ranges  of 
comparabihty  for  water  heaters.  As 
noted  in  the  comments,  the  technology 
of  instantaneous  and  heat  pump  water 
heaters  is  different  from  that  of  storage- 
type  water  heaters.  In  addition,  it  is  not 
hkely  that  homeowners  would 
substitute  these  new  types  of  products 
"one-to-one"  for  conventional,  storage- 
type  imits.^3  xtie  Commission  has 
determined  that  it  would  be  helpful  for 
consumers  looking  for  alternatives  to 
conventional  storage-type  water  heaters 
to  have  products  using  different 
technologies  grouped  separately. 
Accordingly,  the  Commission  has 
determined  to  amend  the  Rule  to  create 
three  new  range  sub-categories — one 
each  for  gas  instantaneous  water  heaters 
(natural  gas  and  propane),  oil 
instantaneous  water  heaters,  and  heat 
pump  water  heaters.  See  Appendices 
D4-D6  in  "Text  of  Amendments," 
below. 

5.  Label  Size  and  Format  for 
Instantaneous  Water  Heaters 

The  NPR  noted  that,  because  the 
physical  size  of  gas-fired  instantaneous 
water  heaters  (they  are  often  no  larger 
than  one  to  three  cubic  feet)  is  usually 
significantly  smaller  than  most  storage- 
type  water  heaters,  the  currently 
required  5  and  Vie  inches  by  7  and  Ve 
inches  label  could  be  too  large  to  fit  on 
some  of  the  smaller  models.^*  There  is 


••The  DOE  lest  defines  'Tirst  Hour  Rating"  as  the 
amount  of  hcM  water  the  water  healer  can  supply 
in  one  hour  of  operation.  See  10  CFR  part  430. 
subpart  B,  Appendix  E.  1.5. 

'oPaloma.  E-2.4. 


"GAMA.  E-3.  2;  ACEEE.  EE-3.  2. 
'2  ACEEE.  EE-3.  3;  GAMA.  E-3,  3-4;  CEC.  EE-2. 
7. 

"For  example,  beat  pump  water  heaters  do  not 
recover  (reheat  water  after  tieing  drained  of  heated 
water)  as  quickly  as  comparably-sized  storage-type 
models,  and  instantaneous  water  heaters  are  more 
limited  ihaa  comparable  storage-type  models  as  to 
how  much  hot  waler  they  can  provide  per  unit  of 
time  (e.g.,  gallons  per  minute).  Moreover,  an 
instantsr>eous  water  beater  which  would  (be  gas- 
fired)  that  would  be  large  eriough  to  ser\-e  a  small 
bouse  would  be  disproportionately  expensive  to 
purchase  when  coroptared  to  comparable  storage- 
type  models.  Thus,  it  is  not  likely  that  homeowners 
would  substitute  these  new  types  of  products  "one- 
to-one"  for  conventioi^al,  storage-type  units.  This 
approach  to  ranges  of  comparability  for  the  newly 
covered  water  beaters  is  consistent  with  the 
separate  range  groupings  the  Commission  currently 
uses  for  home  haating  equipownt;  i.e.,  forced-air 
furnaces  and  boilers  are  separate  sub-categories 
within  the  furnace  category.  See  59  FR  34014. 
34042-49  (July  1.  1904). 

'*Oas-fi.'ed  instantaneous  water  heaters  are 
usually  larger  than  electric  models,  and  some  larger 
models  could  be  uaed  for  whole-house  applications 
in  small  bouses.  Electric  instantaneous  water 


also  the  possibility  that  the  surface 
temperature  of  the  prtxiucts  could  affect 
label  adhesion  The  NPR  requested 
comment  on  whether  the  EnergyGuide 
label  currently  required  for  water 
heaters  is  appropriate  for  instantaneous 
water  heaters  and,  if  not,  what  would  be 
better.^s 

Four  comments  responded  to  this 
request.  Paloma  contended  that  labeling 
on  the  front  jacket  of  instantaneous 
water  heaters  is  impossible  because  of 
the  room  taken  up  by  other  required 
labels  and  is.  therefore,  technologically 
infeasible.  Paloma  also  contended  that, 
because  of  the  prtxiucts  surface 
temperature,  a  paper  label  would  be 
inappropriate.  Paloma  concluded  that, 
under  the  circumstances,  an  aluminum 
label  wit^  special  adhesive  would  be 
necessary,  which  would  be  an  economic 
burden.  Paloma  recommended, 
therefore,  a  tag-type  label. ^*  GAMA  and 
CEC  stated  that  the  conventional  label 
that  is  currently  required  would  be 
appropriate  for  most  models.  Both 
commented  that  the  issue  of  surface 
temperature  is  irrelevant  because 
EnergyGuides  are  required  on  products 
only  until  they  are  sold,  which  would 
be  before  the  water  heater  was  fired  for 
the  first  time.  GAMA  recommended 
allowing  a  hang-tag  type  label,  as  did 
Washington  Gas.'^^ 

The  Commission  agrees  with  the 
comments  that  both  conventional  label 
types  [i.e.,  paper,  rather  than  aluminum) 
and  hang-tag  tj'pe  labels  will  be 
appropriate  for  instantaneous  water 
heaters.  Hang-tags  may  be  preferable  in 
some  instances,  such  as  when  the 
instantaneous  heater  is  too  small  to 
accommodate  conventional  labels. 
Section  305.11(a)(7)  of  the  Rule 
currently  allows  for  the  use  of  hang-tags 
as  long  as  they  are  affixed  in  such  a  way 
that  they  will  be  prominent  to  a 
consumer  examining  the  product. 
Therefore,  the  Rule  permits 
manufacturers  of  instantaneous  and  heat 
pump  water  heaters  to  exercise  the 
hang-tag  option. 

6.  Disclosure  of  Tank  Size  on  Label  for 
Heat  Pump  Water  Heaters 

Heat  pump  water  heaters  are 
marketed  in  two  ways.  They  can  be  sold 
as  an  integral  unit  that  includes  the  heat 
pump  and  the  storage  tank,  or  they  can 
be  sold  without  a  tank  and  hooked  up 


heaters  (for  which  labeling  rules  were  not  proposed 
in  the  NPR)  are  usually  small  and  tot  limited  poin' 
of-use.  as  for  a  particular  sink  or  shower. 

"58FR7854. 

'•Paloma,  E-2.  2. 

"GAMA.  E-3.  2  (GAMA  also  recommended 
allowing  the  option  of  hang-tags  for  heat  pump 
water  heaters):  CEC.  EE-2.  5:  Washington  Gas.  EE- 
1.  1. 
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with  an  existing  water  heater  with  the 
conventional  heating  system  shut  off. 
For  those  instances  in  which  the  heat 
pump  water  heater  is  sold  without  a 
tank,  the  DOE  test  calls  for  measurement 
of  energy  use  with  the  heat  pump  water 
heater  connected  to  a  47-gallon  capacity 
storage  tank.  Thus,  even  when  no  tank 
is  to  be  sold  with  the  heat  pump  water 
heater,  manufacturers  will  be  able  to 
determine  the  energy  use  figure  to  put 
on  the  label  for  comparative  shopping 
purposes.  The  product's  effir.iency, 
however,  could  be  affected  by  the  size 
of  the  tank  with  which  it  is  coupled. 
The  NPR  solicited  comment,  therefore, 
on  whether  the  label  should  include  a 
statement  that  determination  of  the  heat 
pump  water  heater's  efficiency  is  based 
.on  use  with  a  47-gallon  tank  and  that  its 
efficiency  in  the  home  may  vary 
according  to  the  size  of  the  storage  tank 
to  which  it  is  connected. 

Two  comments  addressed  this  issue. 
CEC  stated  that  the  statement  that  the 
efficiency  of  heat  pump  water  heaters 
could  be  affected  by  the  size  of  the  tank 
with  which  it  is  coupled  is  only 
necessary  in  the  case  where  the 
manufacturer  does  not  supply  the  tank. 
CEC  recommended  that,  in  this  case,  the 
labtfl  should  identify  the  size  of  the  tank 
assumed  for  purposes  of  detemiining 
the  energy  factor.^'  GAMA  stated  that 
the  standby  loss  of  the  tank,  not  its  size, 
is  what  is  relevant.  Thus,  heat  pump 
water  heater  labels  should  not  state  that 
the  efficiency  of  the  water  heater  could 
be  affected  by  the  size  of  the  tank  with 
which  it  is  coupled.  GAMA  also 
contended  that,  given  the  limited  ranges 
of  sizes  and  standby  losses  of  tanks 
coupled  with  heat  pump  water  heaters, 
such  a  statement  on  the  EnorgyGuide 
would  not  be  worthwhile  from  a 
consumer  benefit  standpoint.^" 

The  Commission  agrees  with  GAMA 
that  the  effect  on  energy  consumption 
will  not  be  significant  enough  to  require 
a  disclosure  on  the  EnergyGuide  label. 
Thus,  the  Commission  has  determined 
not  to  require  the  statement  described 
above  concerning  tank  size. 

III.  Regulatory  Flexibility  Act 

In  the  NPR.  the  Commission 
concluded  that  the  provisions  of  the 
Regulatory  Flexibility  Act  relating  to  an 
initial  Regulatory  Flexibility  Act 
analysis  are  not  applicable  because  the 
Commission  has  determined  that  the 
amendments  "will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  *"  In  the  NPR, 
the  Commission  initially  concluded  that 


not  many  companies  produce  pool  and 
spa  heaters.  The  Commission  stated  that 
it  had  learned  that  most  producers  are 
not  "small  entities"  as  that  term  is 
defined  in  section  601  of  the  Regulatory 
Flexibility  Act  and  in  the  regulations  of 
the  Small  Business  Administration, 
found  in  13  CFR  121.«'  The  Commission 
also  stated  that  the  market  for  heat 
pump  water  heaters  is  small,  and  that 
only  a  few  companies,  two  of  which  are 
large  entities,  produce  these  products  at 
present.*^  The  Commission  noted  that 
most  instantaneous  water  heaters  are 
produced  abroad,  and  are  imported  by 
a  very  small  number  of  small-sized 
importing  firms."' 

Because  it  appeared  to  the 
Commission  that  the  amendments  were 
not  likely  to  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  the  ruN^-^ 
implementing  it.  the  Commission 
concluded  that  a  regulatory  analysis  was 
not  necessary.  The  Commission, 
however,  requested  information  in  the 
NPR  about  the  impact  of  the 
amendments  on  small  entities  to 
determine  whether  a  final  regulatory 
analysis  was  necessary.** 

No  comments  provided  information 
about  the  effect  of  the  amendments  on 
small  entities.  Two  comments,  however, 
provided  information  on  the  numbers  of 
entities  involved  in  the  manufacture  or 
importation  of  pool  heaters, 
instantaneous  water  heaters,  and  heat 
pump  water  healers.**  According  to 
these  comments,  there  are  six 
companies  that  produce  pool  heaters, 
twelve  that  either  manufacture  (at  least 
three  are  foreign)  or  import 
instantaneous  water  heaters,  and  four 
that  produce  heat  pump  water  heaters. 
Two  of  these  companies  make  products 
in  more  than  one  category,  so  there  are 
20  companies  in  ail.  The  Commission 
has  determined  that  four  of  these  20 
entities  are  "small,"  as  defined  in  the 
Small  Business  Administration's  Size 
Standards.**  Of  the  other  16.  the 
Commission  has  determined  that  seven 
are  not  "small."  The  Commission  has 
not  been  able  to  determine  the  size  of 
the  remaining  nine.*' 


'•CEC,  EE-2,  7. 
'•GAMA.  E-3,  3. 
•"US.C.603-M5. 


•'  S«e  58  FR  7855. 

•»W 

•'W. 

•'GAMA.  E-3.  Appendices;  CEC.  EE-2,  3-4.  6.  7. 

••13CFR  121601. 

•'  To  estimal*  the  size  of  the  companies,  (be 
Commission's  staff  reaearched  the  companies  in 
standard  reference  materials,  such  as  Dun  and 
Bradstreet  Information  Services,  Dun  and  Bradstreel 
Million  Dollar  Directory.  Series  A-F.  G-O,  P-Z 
(1993),  Dun  and  Bradstreet,  The  Dun  and  Bradstreet 
Reference  Book  of  American  Buiiness,  Vol.  1-4 
(Juty-Aug.  1993):  National  Register  Publishing.  1993 


The  Conmiission  has  no  reason  to 
believe  that  the  amendments  will  have 
a  substantial  impact  on  a  significant 
number  of  small  entities.  In  light  of  this, 
the  Commission  concludes  that  the 
prepfuation  of  a  final  regulatory 
flexibility  analysis  is  not  necessary. 
Accordingly,  the  Commission  certifies, 
under  Section  605  of  the  Regulatory 
Flexibihty  Act,**  that  the  amendments 
announced  today  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

IV.  Paperwork  Reduction  Act 

The  Rule  contains  reporting  and 
recordkeeping  requirements  that 
constitute  "recordkeeping" 
requirements  as  defined  by  5  CFR 
1320.7(c).  the  regulation  that 
implements  the  Paperwork  Reduction 
Act  CPRA").**  The  NPR  stated  that  the 
proposed  amendments  would  expand 
the  Rule's  existing  recordkeeping  and 
reporting  requirements  to  include 
manufacturers  of  products  not 
previously  covered.  The  NPR  noted, 
however,  that  manufacturers  would  not 
have  to  maintain  records  beyond  what 
they  must  already  do  in  the  ordinary 
course  of  business  to  comply  with  the 
reporting  and  recordkeeping 
requirements  of  DOE's  minimum 
efficiency  standards  program  In 
addition,  although  the  affected 
companies  would  have  to  report 
annually  to  the  Commission  the  energy 
usage  of  the  covered  products  they 
manufacture  or  import,  the  Commission 
estimated  that  no  more  than  50 
companies  would  be  affected,  and  that 
it  would  take  each  company  fewer  than 
10  hours  to  comply.  Because  the 
resulting  increase  in  burden  hours 
would  be  de  minimis,  the  NPR  stated 
that  the  Commission  would  not  request 
that  the  Office  of  Management  and 
Budget  ("OMB")  adjust  the  existing 
clearance  for  the  Rule  under  the 
Paperwork  Reduction  Act.  To 
substantiate  the  accuracy  of  the 
Commission's  reporting  burden 
estimate,  however,  the  NPR  requested 
comment  on  the  extent  of  the  reporting 
burden  associated  with  these 
amendments. 

The  only  comment  in  response  to  this 
request  was  from  CEC.  CEC  stated  that 
manufacturers  currently  provide  details 
of  all  models  they  sell  to  CEC.  and  that 
CEC  is  prepared  to  act  as  third- party 
certifier  to  the  Commission  at  no  charge 
to  manufacturers.  CEC  therefore 


contended  that  manufacturers  would 
not  have  to  incur  additional  time  or  cost 
in  reporting  to  the  Commission.^ 

Since  the  NPR  was  published,  the 
Commission  initiated  a  proceeding  to 
determine  the  manner  and  form  of 
labeling  plumbing  products  to  disclose 
their  wafer  usage. "^  In  the  section  of  the 
Federal  Register  notice  in  that 
proceeding  discussing  the  applicability 
of  the  Paperwork  Reduction  Act  to  the 
proposed  amendments,  the  Commission 
stated  that  the  recordkeeping  and 
reporting  requirements  of  the  Rule  and 
the  proposed  amendments  were  being 
submitted  to  OMB  and  referred  to  a 
Notice  of  Application  to  OMB  imder  the 
Paperwork  Reduction  Act  that 
accompanied  the  notice. 

In  the  referenced  Notice  of 
Application,  the  Commission  requested 
OMB  clearance  for  the  plumbing 
products  amendments  and  for  the 
amendments  proposed  in  the  NPR  in  the 
instant  proceeding  as  well.  This 
clearance  request  was  published  in  the 
Federal  Register  for  comment.^z  This 
notice  stated  that  the  Commission 
estimated  in  the  NPR  that  no  more  than 
50  companies  would  be  affected. 
Further,  whatever  amendments  the 
Commission  adopted  would  increase 
the  information  collection  burden  by  no 
more  than  500  hours.  Adding  this  figure 
to  the  estimated  additional  burden 
resulting  from  the  plumbing  products 
amendments,  the  Conunission  estimated 
that  the  total  increase  in  the  information 
collection  burden  of  the  Appliance 
Labeling  Rule  would  be  1.000  hours. 

Neither  the  Commission  nor  OMB 
received  comments  on  the  application. 
On  July  1.  1993.  OMB  approved  the 
request  and  assigned  control  number 
3084-0068  to  the  information 
requirements. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  16  CFR  is  amended  as 
follows: 


Directory  of  Corporate  Alliance,  Vol.  4  VVnoChvns 
Whom  International  and  f>rivate  Companies  (1993); 
and  conducted  informal  inquiries  with  staff  of  the 
California  Energy  Commission. 

••5  use.  605(b). 

••44  U  S  C  3501-3520. 


•"CEC.  EE-2.  4,  6,  7.  The  comments  also  indicate 
that  the  number  of  comfianies  affected  by  the 
amendments  is  far  fewer  that  the  50  the 
Commission  initially  estimated  would  be  a^ected. 
See  Part  ni,  above. 

•' 58  FR  26715  (May  5,  1993). 

"58  FR  26786  (May  5,  1993). 


PART  305— RULE  CONCERNING 
DISCLOSURES  REGARDING  ENERGY 
CONSUMPTION  AND  WATER  USE  OF 
CERTAIN  HOME  APPLIANCES  AND 
OTHER  PRODUCTS  REQUIRED 
UNDER  THE  ENERGY  POLICY  AND 
CONSERVATION  ACT  ("APPLIANCE 
LABELING  RULE") 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  Section  305.2(i)  is  revised  to  read 
as  follows: 

§  305.2    Definitions. 

*  *         •         »         • 

(i)  Energy  efficiency  rating  means  the 
following  product-specific  energy  usage 
descriptors:  annual  fuel  utilization 
efficiency  (AFUE)  for  furnaces;  energy 
efficiency  ratio  (EER)  for  room  air 
conditioners:  seasonal  energy  efficiency 
ratio  (SEEFi)  for  the  cooling  function  of 
central  air  conditioners  and  heat  pumps; 
beating  seasonal  performance  factor 
(HSPF)  for  the  heating  function  of  heat 
pumps;  and,  thermal  efficiency  (TE)  for 
pool  heaters,  as  these  descriptors  are 
determined  in  accordance  with,  tests 
prescribed  under  section  323  of  the  Act 
(42  U.S.C.  6293).  These  product-specific 
energy  usage  descriptors  shall  be  used 
in  satisfying  all  the  requirements  of  this 
part. 

*  •         »         •         • 

3.  In  §  305.3.  paragraph  (d)  is  revised 
and  paragraph  (o)  is  added,  to  read  as 
follows: 

§  305.3    Description  of  covered  products  to 
which  this  part  applies. 

*  •         *         •         * 

(d)(1)  Water  heater  means  a  product 
which  utihzes  oil.  gas.  or  electricity  to 
heat  potable  water  for  use  outside  the 
heater  upon  demand,  including — 

(i)  Storage  type  units  which  heat  and 
store  water  at  a  thermostatically 
controlled  temperature,  including  gas 
storage  water  heaters  with  an  input  of 
75.000  Btu  per  hour  or  less,  oil  storage 
water  heaters  with  an  input  of  105.000 
Btu  per  hour  or  less,  and  electric  storage 
water  heaters  with  an  input  of  12 
kilowatts  or  less; 

(ii)  Instantaneous  type  units  which 
heat  water  but  contain  no  more  than  one 
gallon  of  water  per  4.000  Btu  per  hour 
of  input,  including  gas  instantaneous 
water  heaters  with  an  input  of  200,000 
Btu  per  hour  or  less,  oil  instantaneous 
water  heaters  with  an  input  of  210.000 
Btu  per  hour  or  less,  and  electric 
instantaneous  water  heaters  with  an 
input  of  12  kilowatts  or  less;  and 

(iii)  Heat  pump  type  units,  with  a 
maximum  current  rating  of  24  amperes 
at  a  voltage  no  greater  than  250  volts. 


which  are  products  designed  to  transfer 
thermal  energy  from  one  temperature 
level  to  a  higher  temperature  level  for 
the  purpose  of  heating  water,  including 
all  ancillary  equipment  such  as  fans, 
storage  tanks,  pumps,  or  controls 
necessary  for  the  device  to  perform  its 
function. 

(2)  The  requirements  of  this  Part  are 
limited  to  those  water  heaters  for  which 
the  Department  of  Energy  has  adopted 
and  published  test  procedures  for 
measuring  energy  usage. 

*  *        •        •        • 

(o)  Pool  heater  means  an  appliance 
designed  for  heating  nonpotable  water 
contained  at  atmospheric  pressure, 
including  heating  water  in  swimming 
pools,  spas,  hot  tubs  and  similar 
applications.  The  requirements  of  this 
part  are  limited  to  those  pool  heaters  for 
which  the  Department  of  Energy  has 
adopted  and  published  test  procedures 
for  measuring  energy  usage. 

*  •        •         *         • 

4.  In  §  305.4,  paragraphs  (e)(2)  and  (3) 
are  revised  to  read  as  follows: 

§  305.4    Prohibited  acts. 

*  •         »         •         • 

(e)  •  *  * 

(2)  Any  covered  product,  other  than 
central  air  conditioners,  pulse 
combustion  and  condensing  furnaces, 
fluorescent  lamp  ballasts,  showerheads. 
faucets,  water  closets,  urinals,  pool 
heaters,  instantaneous  water  heaters,  or 
heat  pump  water  heaters,  if  the 
manufacture  of  the  product  was 
completed  prior  to  May  19. 1980.  Any 
central  air  conditioner  or  any  pulse 
combustion  or  condensing  furnace  if  its 
manufacture  was  completed  prior  to 
June  7.  1988.  Any  fluorescent  lamp 
ballast  if  its  manufacture  was  completed 
prior  to  January  1. 1990.  Any 
showerhead.  faucet,  water  closet,  or 
urinal  if  its  manufacture  was  completed 
prior  to  October  25.  1994.  Any  pool 
heater,  instantaneous  water  heater,  or 
heat  pump  water  heater  if  its 
manufacture  was  completed  prior  to 
December  29. 1994. 

(3)  Any  catalog  or  point-of-sale 
printed  material  distributed  prior  to 
May  19. 1980.  pertaining  to  any  covered 
products,  other  than  central  air 
conditioners,  pulse  combustion  and 
condensing  furnaces,  fluorescent  lamp 
ballasts,  showerheads,  faucets,  water 
closets,  urinals,  pool  heaters, 
instantaneous  water  heaters,  or  heat 
pump  water  heaters;  any  catalog  or 
point-of-sale  printed  material 
distributed  prior  to  June  7. 1988. 
pertaining  to  any  central  air 
conditioners  or  pulse  combustion  or 
condensing  furnaces;  any  catalog  or 
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point-of-sale  printed  material 
distributed  prior  to  )anuary  1.  1990. 
pertaining  to  any  fluorescent  lamp 
ballasts;  any  catalog  or  point-of-sale 
printed  material  distributed  prior  to 
October  25.  1994,  pertaining  to  any 
showerbeads.  faucets,  water  closets,  or 
urinals;  and,  any  catalog  or  point-of-sale 
printed  material  distributed  prior  to 
December  29. 1994,  pertaining  to  any 
pool  heaters,  instantaneous  water 
heaters,  or  heat  pump  water  heaters; 
except  that  any  representations 
respecting  the  energy  consumption, 
energy  efficiency,  or  water  use  of  any 
covered  product  or  other  consumer 
appliance  product,  or  the  cost  of  energy 
consumed  or  water  used  by  such 
product,  are  subject  to  the  requirements 
of  paragraph  (d)  of  this  section. 

5.  In  §  305.5.  paragraph  (a)(9)  is 
redesignated  as  (a)(10).  and  a  new 
paragraph  (a)(9)  is  added,  to  read  as 
follows: 

§  305.5    Oeterminatlons  of  estimated 
annual  energy  consumption  (•sfm^tfc) 
annual  operating  cost,  ano  uHirgy 
efficiency  rating,  and  of  w.ni'r  ^.s*-  rate. 

(a)  •  •  • 

(9)  Pool  heaters— §430.22(p). 

•  •        •         •         • 

6.  In  $  305.7.  paragraphs  (e)  through 
(j)  are  redesignated  as  (f)  through  (k), 
and  a  new  paragraph  (e)  is  added,  to 
read  as  follows: 

§  305.7     Oeterminatlons  of  capactty. 

*  «         *         *         • 

(e)  Pooy  heaters.  The  capacity  shall  be 
the  heating  capacity  in  Btu's  per  hour, 
rounded  to  the  nearest  1,000  Btu's  per 
hour,  as  determined  according  to 
Appendix  P  to  10  CFR  Part  430.  Subpart 
B. 


7.  In  $  305.8.  paragraphs  (a)(1)  and  (b) 
are  revised  to  read  as  follows: 

f  305.8    Submission  of  data. 

(a)(  1 )  Each  manufaciurer  of  a  covered 
product  (except  manufacturers  of 
fluorescent  lamp  ballasts,  showerbeads, 
faucets,  water  closets,  or  urinals)  shall 
submit  annually  to  the  Commission  a 
report  listing  the  estimated  annual 
energy  consumption  (for  refrigerators, 
refrigerator- freezers,  freezers,  clothes 
washers,  dishwashers,  and  water 
heaters)  or  the  energy  efficieiKy  rating 
(for  room  air  conditioners,  central  air 
conditioners,  heat  pumps,  furnaces,  and 
pool  heaters)  fur  each  basic  model  in 


current  production,  determined 
according  to  §  305.5  and  statistically 
verified  according  to  §  305.6.  The  report 
must  also  list,  for  each  basic  model  in 
current  production:  the  model  numbers 
for  each  basic  model;  the  total  energy 
consumption,  determined  in  accordance 
with  §  305. 5.  used  to  calculate  the 
estimated  annual  energy  consumption 
or  energy  efficiency  rating;  the  number 
of  tests  performed;  and.  its  capacity, 
determined  in  accordance  wilh  §  305.7. 
For  those  models  that  use  more  than  one 
energy  source  or  more  than  one  cycle, 
each  separate  amount  of  energy 
consumption  or  energy  cost,  measured 
in  accordance  with  §  305.5,  shall  be 
Usted  in  the  report.  Appendix  K 
illustrates  a  suggested  reporting  format. 
Starting  serial  numbers  or  other 
numbers  identifying  the  date  of 
manufacture  of  covered  products  shall 
be  submitted  whenever  a  new  basic 
model  is  introduced  on  the  market. 
•         •        •         •         • 

(b)  All  data  required  by  §  305.8(a), 
except  serial  numbers,  shall  be 
submitted  to  the  Conmiission  annually, 
on  or  before  the  following  dates: 


Products 


Refrtgerators  _ 

Refrtgerator-freezers 

Freezers 

Central  air  corxMoners , 

Heat  pumps 

Dishwashers ™.-„.....~~ 

Water  heatefS  

Pool  heaters  .^ 

Room  atr  conditioners 

Furnaces  

CkMhaa  washers  „_.. 

Fluorasoant  lamp  tialiasts 

Showarheads 

(  B«^CVi9     •  ••  •*  •■*••> •••••••••••••■••••••••I 

Water  closets  ..-~ 

Unnals  - 


DeadUfW 
tor  data 

submis- 
sion 


Aug.  1. 
Aug.  1. 
Aug.  1. 
Ju»y  1. 
July  1. 
Jurw  1. 
ktey  1. 
May  1. 
May  1. 
May  1. 

1. 

1. 

1. 

1. 

1. 

1. 


All  revisions  to  such  data  (both 
additions  to  and  deletions  from 
preceding  data)  shall  be  submitted  to 
the  Commission  as  part  of  the  next 
annual  report  period. 
•        •        •        •        * 

8.  In  §  305.11(a)(5)(ii).  the  heading 
and  paragraphs  (a)(5)(ii)(C)  through 
(a)(5)(ii)(G)  are  revised  to  read  as 
follows: 


§306.11 

(a)' 
(5)* 


Lat)«<iriq  'or  covered  products 


(ii)  Labels  for  furnaces  and  pool 
heaters. 

•  •        •        •        • 

(C)  The  annual  fuel  utilization 
efficiency  for  furnaces  and  the  thermal 
efficiency  for  pool  heaters  are 
determined  in  accordance  with  §  305.5. 

(D)  Each  furnace  and  pool  heater  label 
shall  contain  a  generic  range  consisting 
of  the  lowest  and  highest  annual  fuel 
utilization  efficiencies  (for  furnaces)  or 
thermal  efficiencies  (for  pool  heaters) 
for  all  furnaces  or  pool  heaters  that 
utilize  the  same  energy  source. 

(E)  Placement  of  the  labeled  product 
on  the  scale  shall  be  proportionate  to 
the  lowest  and  highest  annual  fuel 
utilization  efficiency  ratings  or  thermal 
efficiency  ratings  forming  the  scale. 

(F)  The  following  statement  shall 
appear  on  furnace  labels  beneath  the 
range(s)  in  bold  print: 

Federal  law  requires  the  seller  or  installer 
of  this  appliance  to  make  available  a  fact 
sheet  or  directory  giving  further  information 
regarding  the  efficiency  and  operating  cost  of 
this  equipment.  Ask  for  this  information. 

(G)  A  statement  that  the  annual  fuel 
utilization  efficiency  ratings  or  thermal 
efficiency  ratings  are  based  on  U.S. 
Government  standard  tests  is  required 
on  all  labels. 

•  •         •         •        • 

9.  Section  305.14(a)(3)  is  revised  to 
read  as  follows: 

§  305  14     Catalogs. 

■        •        • 

(3)  The  energy  efficiency  rating  for 
room  air  conditioners,  central  air 
conditioners,  furnaces,  and  pool  heaters. 

•  •        •        •        • 

10.  The  headings  for  Appendices  Dl 
through  D3  are  revised  and  new 
Appendices  D4  through  D6  are  added, 
to  read  as  follows: 


Appendix  Dl  to  Part 
Heaters — C,as 


105— V\ater 


Appendix  D2  to  Pari  305 — Water 
Heaters — Llectric 


Appendix  D3  to  Part  305— Water 
Heaters — Oil 


\Pn\ni\  1)4  TO  P\RT  ins— WATFR 
H!  All  Ks     ISSIAMA.SbOLS— GAS 


Range  Information: 
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Capacity 


First  hour  rating 


Less  than  21 

21  to  24  

25  to  29  

30  to  34  

35  to  40  

41  to  47  

48  to  55  

56  to  64  

65  to  74  

75  to  86  

87  to  99  

100  to  114  ... 
115  to  131  ... 
Over  131  


Range  of  estimated 

annual  ene 

rgy  con- 
on&'yr.) 

gallons/ 

r. 

sumption  (Thermvyr.  and  Gal 

Natural  gas  therms/ 

Propane 
Y 

Low 

High 

Low 

High 





••••■•>■•■■.. 

Range  Information: 


Appendix  D5  to  Part  305— Water  Heaters— Instantaneous— Oil 


Capacity 


First  hour  rating 


Less  ttian  21  „ 

21  to  24 „ "'"""!""'". 

25  to  29 „ ."""""""!Z 

30  to  34 

35  to  40 

4 1  to  47 

48  to  55 

56  to  64 

65  to  74  

75  to  86 ■ *• 

87  to  99 „ Z" 

1 00  to  1 1 4  "™ 

1 1 5  to  1 31  ZZ 

Over  131 !!"!"!"!"!!"!""""!"!!!!"""!!!"!!!" 

Appendix  D6  to  Part  305— Water  Heaters— Heat  Pump 

Range  Information: 


Rjutge  of  esti- 
mated annual  en- 
ergy consumption 
(Gallons/yr.) 


Low 


High 


Capacity 


First  hour  rating 


Range  of  esti- 
mated annua!  en- 
ergy consumption 
(kWtv'yf) 


Low 


Less  than  21 

21  to  24 

25  to  29 

30  to  34 

35  to  40 

41  to  47 

48  to  55 

56  to  64  , 

65  to  74 

75  to  86 , 

87  to  99 

100  to  114  .... 
11510  131  .... 
Over  131  


High 


11. 
read  as 


Appendices  J  and  K  to  Part  305  [Redesignated  as  K  and  L] 


foffiw"^'*^^  J  and  K  to  Part  305  are  redesignated  K  and  L.  and  new  Appendices  Jl  and  J2  are  added,  to 
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Appendix  )1  to  Part  305 — Pool  Heaters— Gas 


Range  Information: 


Range  ot  thermal  ettiaenctes  (percent) 

Manutacturefs  rateO  heabng  capacities 

Natural  gas 

Propar« 

Low 

High 

Low 

High 

AH  Capacities 

Appendix  U  to  Part  305 — Pool  Healer*— Oil 


Range  Information: 


Manutacturer's  rated  heating  capacities 


AH  Capacities 


Range  o1  tt>ermal 
etfeiencies  (per- 
cent) 


Low 


High 


New!y  Redesignated  Appendix  L  to  Part  305  [Amended! 
12.  Newly  ifdesi>;nated  Appendix  L  to  Part  305  is  amended  by  the  addition  of  a  new  Sample  Label  10.  to  read 
as  follows: 


■HUNQ  OOOC  (7S0-41  -P-M 
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Based  on  standa-d  U  S  Government  tests 


ENERCYGUIDE 


Pool  Heater 
Natural  Gas 


ABC  Corporation 
Model  1428 


Compare  the  Energy  Efficiency  of  this 
Pool  Heater  with  Others  Before  You  Buy. 


This  Model's  Efficiency 

80  Thermal  Efficiency 


T 


Energy  efficiency  range  of  ail  similar  models 


Least 

Efficient 

78 


Most 

Efficient 

97 


Tfie  Thermal  Efficienqr  (expressed  as  a  percent)  is  the  measure  of  energy  efficiency 
for  pool  heaters  Only  pool  heaters  fueled  by  natural  gas  are  used  in  this  scale. 


Natural  gas  pool  heaters  that  have  higher 
Thermal  Efficiencies  are  more  energy  efficient. 


imtvut-  Hirw**  »'t^«ubeib«torfoorB»«rpBf-i»ht»B*f')r(y  t»(fcr**ir(CU.S' 830?) 


Sample  Label  10 


HLLMc  OOOC  rrM-«i-p 

Bv  dirertion  of  the  Commission. 
DoDAJd  S  Qark. 

IFRIXk    <H^39!>8  Filed  9-27-«4;  8:45  ami 
B«.LMC  OOOC  (7W~*f-P 


UMI 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 

Federal  Register 

Index,  rinding  aids  &  general  infonnation  202-623-5227 

Public  inspection  announcement  line  523-5215 

Corrections  to  published  documents  523-^237 

Document  drafting  information  523-3187 

Machine  readable  documents  523-3447 

Code  of  Federal  Regulations 

Index,  tinamg  aids  &  general  information  523-6227 

Printing  schedules  523-3419 

Laws 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

Additional  information  523-6230 

Presidential  Documents 

Lxecutive  orders  and  proclamations  523-6230 

Public  Papers  of  the  Presidents  523-6230 

Weekly  Compilation  of  Presidential  Documents  523-5230 

The  United  States  Government  Manual 

General  infomiation  523-6230 

Other  Services 

Data  base  and  machine  readable  specifications  523-3447 

Guide  to  Record  Retention  Requirements  623-3187 

Legal  staff  523-4534 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


ELECTRONtC  BULLETIN  BOARD 

Free  Electronu.  Bulietm  Board  service  for  Public  Law 

numbers.  Federal  Register  finding  aids,  and  list  of 

documents  on  public  inspection.  202^75-0920 

FAX-ON-DEMAND 

The  daily  Federal  Register  Table  of  Contents  and  the  list  of 

documents  on  public  inspection  are  available  on  the 

National  Archives  fax -on-demand  system.  You  must  call 

from  a  fax  machine.  There  is  no  charge  for  the  service 

except  for  long  distance  telephone  charges.  301-713-6905 
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Pesticide  registration,  cancellation,  etc.: 

Monsanto  Co..  49663 
Pesticides;  temporary'  tolerances; 

Deltamethrin,  49662-49663 

Executive  Office  of  the  President 
See  Presidential  Documents 

Export  Administration  Bureau 

PROPOSED  RULES 
Export  licensing: 

Foreign  policy-based  export  controls.  49611-49613 
NOTICES 
Export  privileges,  actions  affecting: 

•Shahamat,  Vida.  49642-49643 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act.  49743 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Hawaii,  49585 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  49663— i9664 
Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc,  49664 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  49743 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act.  49743—49744 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Florida  et  al.,  49581-49583 

Georgia  et  al.,  49583-49584 
PROPOSED  RULES 
Flood  elevation  determinations; 

Ohio  et  al.,  49623-49637 


Primed  on  recycled  paper  containing  100%  post  consumer  waste 
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NOTICES 

Agency  information  collection  activities  under  OMB 
roview,  49664-49665 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 

Electronic  Bulletin  Boards  Standards — 
Transaction  point  common  code  data  base 
modifications.  49573-49576 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Southwestern  Power  Administration  et  al.,  49652-49653 
Environmental  statements;  availability,  etc.: 

Hamilton,  OH,  49653 

Northwest  Pipeline  Corp.,  49653 

Pacific  Gas  Transmission  Co.,  49653-49654 

Transcontinental  Gas  Pipe  Line  Corp..  49654-49655 
Natural  gas  certificate  filings: 

Natural  Gas  Pipeline  Co.  of  America  et  al..  49655-49656 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp..  49656-49657 

Pennsylvania  Power  &  Light  Co..  49657 

Public  Service  Electric  &  Gas  Co..  49657 

Southern  Natural  Gas  Co..  49657 

Texas  Eastern  Transmission  Corp..  49657 

Texas  Gas  Transmission  Corp..  49657-49658 

Federal  Highway  Administration  • 

RULES 

Motor  carrier  safety  standards: 
Omnibus  Transportation  Employee  Testing  Act  of  1991— 
Driver  testing  and  controlled  substances  and  alcohol 
use  and  testing;  reporting  and  recordkeeping 
requirements.  49585-49586 

Federal  Railroad  Administration 

NOTICES 

E.xemption  petitions,  etc.:  • 

Herzog  Contracting  Corp.,  49739 

Federal  Reserve  System 

NOTICES 

Applications,  bearings,  determinations,  etc.: 

Delhi  Bank  Corp.  et  al.,  49665 

Kaufman,  Aaron,  et  al..  49665 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Pacific  pocket  mouse.  49752-49764 
PROPOSED  RULES 
Central  Valley  Project.  CA;  purposes,  uses,  and  water 

supplies  allocation,  49623 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Kanab  ambersnail.  49710-49711 
Endangered  and  threatened  species  permit  applications, 
49709-^9710 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Salinomycin,  49576-49577 

Sponsor  name  and  address  changes — 
Mallinckrodt  Veterinary,  Inc.,  49576 


Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 

Butte  Valley  National  Grassland,  CA,  49641 
Environmental  statements:  availability,  etc.: 

San  Bernardino  National  Forest.  CA.  49640 

Health  and  Human  Servic*  s  Department 

See  Aging  Admuuslraljon 

See  Food  and  Drue  .•\dministration 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Equity  base  computation,  49577-49579 
PROPOSED  RULES 
Procedure  and  administration: 

Presumptions  where  owner  of  large  amount  of  cash  is  not 
identified.  49613-19615 

bltMltational  Trade  Administration 

NOTICES 

Antidumping  duty  orders  and  findings: 

Intent  to  revoke.  49643 
Countervailing  duties: 
Steel  wire  nails  from — 

New  Zealand.  49643-49644 
Applications,  hearings,  determinations,  etc.: 
Argonne  National  Laboratory.  49644 
University  of — 
California  et  al.,  49644 
Vermont  et  al.,  49644-49645 
West  Virginia  University  et  al.,  49645-49646 

International  Trade  Commission 
NOTICES 

Import  investigations: 
Phthalic  anhydride  from — 
Venezuela,  49711-49712 

Interstate  Commerce  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Denver  &  Rio  Grande  Western  Railroad  Co.  ►•.  ^1    49712 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Magma  Copper  Co.,  49712 

North  Hempstead,  NY.  49712-49713 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 
Cahfomia,  49705-49706 
Cahfomia;  correction,  49705 
Recreation  management  restrictions,  etc.: 
Yuma  District.  AZ.  and  CaUfomia  Desert  District.  CA; 
supplementary  rules  and  Long-Term  Visitor  Area 
program,  49706-49708 
Resource  management  plans,  etc.: 
South  Coast  Plan.iing  Area,  CA,  49708 


Survey  plat  filings: 

Idaho,  49708 
Withdrawal  and  reservation  of  lands: 

Cahfomia,  49708-^9709 

North  Dakota.  49709 

Legal  Services  Corporation 

RULES 

Freedom  of  Information  Act;  implementation: 
Disclosure  procedures;  withdrawn.  49584-49585 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exciusue,  exclusive,  or  partially 
exclusive: 

EyeDentify,  Inc.,  49713 

Krug  Life  Sciences,  Inc.,  49713 

Rotordynamics-Seal  Research,  49713-49714 

Tecnico  Corp.,  49714 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  safety  standards: 
Warning  devices,  49586-49591 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish,  49593 

Gulf  of  Alaska  groundfish,  49592 
Pacific  Halibut  Commission,  International: 

Pacific  halibut  fisheries,  49591—19592 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Limited  access  management  of  Federal  fisheries  in  and 
off  of  Alaska 
Pacific  halibut  and  sablefish,  49637-49639 

National  Park  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Golden  Gate  National  Recreation  Area,  CA,  49711 

National  Science  Foundation 

NOTICES 

Meetings: 
Biochemistry  and  Molecular  Structure  and  Function 

Advisory  Panel,  49714 
Cognitive,  Psychological  and  Language  Sciences  Advisory 

Panel,  49714 
Developmental  Mechanisms  Advisorj'  Panel,  49715 
Earth  Sciences  Proposal  Review  Panel,  49715 
Engineering  Advisory  Committee,  49715 
Equal  Opportunities  in  Science  and  Engineering 

Committee,  49715 
Federal  Networking  Council  Advisory  Committee,  49715- 

49716 
Information,  Robotics  and  Intelligent  Systems  Special 

Emphasis  Panel,  49716 
Long-Term  Projects  in  Environmental  Biology  Advisory 

Panel,  49716 
Neuroscience  Advisory  Panel,  49716 

Navy  Department 

NOTICES 
Privacy  Act: 
Systems  of  records,  49648-49650 


Nuclear  Regulatory  Commission 

NOTICES 
Meetings: 

Nuclear  Safety  Research  Review  Committee,  49716-49717 
Petitions  filed;  improved  reviewing  procedures 

implementation,  49717 
Applications,  hearings,  determinations,  etc.: 

John  L.  Doyne  Hospital,  49717-49720 

Sequoyah  Fuels  Corp.,  49720 

Personnel  Management  Office 

RULES 

Prevailing  rate  systems,  49571 

Presidential  Documents 

PROCUMATIONS 

Palau,  Repubhc  of;  implementation  of  Compact  of  Fre*? 
Association  with  U.S.  (Proc.  6726),  49777-49778 

Special  observances: 
Energy  Awfu^ness  Month  (Proc.  6727),  49779 
Legal  Services  Week,  National  (Proc.  6725),  49569-49570 

Public  Health  Service 

See  Food  and  Drug  Administration 

Reclamation  Bureau 

PROPOSED  RULES 

Central  Valley  Project,  CA;  purposes,  uses,  and  water 
supplies  allocation,  49623 

Research  and  Special  Programs  Administration 

NOTICES 

Pipeline  safety;  waiver  petitions: 
Interstate  Natural  Gas  Association  of  America,  49739- 
49741 

Rural  Electrification  Administration 

PROPOSED  RULES 
Electric  loans: 
Loan  security  documents  for  electric  distribution 

borrowers;  policies  and  requirements  for  standard 
form  of  mortgage,  49594-49611 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering,  Analysis,  and  Retrieval  Svstera 
(EDGAR): 
Filer  Manual;  update  and  incorporation  bv  reference. 
49572-49573 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Pacific  Stock  Exchange,  Inc.,  49729-49730 

Participants  Trust  Co.,  49730-49732 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Boston  Stock  Exchange,  Inc.,  49728-^9729 

Chicago  Stock  Exchange,  Inc.,  49729 

Philadelphia  Stock  Exchange,  Inc.,  49732 
Applications,  hearings,  determinations,  etc.: 

Brinson  Funds  et  al.,  49732-49736 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Florida,  49736 
Disaster  loan  areas: 

Pennsylvania,  49736-49737 

Washington.  49737 
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Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Buck  Hollow  Watershed.  OR.  49641 

Middle  Branch  Park  River  Watershed  Supplement  Na  2. 
ND,  49641^9642 
Watershed  projects;  deauthorization  of  fimds: 

Rattlesnake  Creek  Watershed.  OH.  49642 

Special  Counsel  Office 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  49720-49728 

State  Department 

NOTICES 

Meetings: 
International  Telecommunications  Advisory  Commiftew. 

49737 
Shipping  Coordinating  Committee.  49737-49738 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Arkansas.  49615^9618 

Illinois.  49618-49619 

West  Virginia.  49619-49623 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  availability,  etc.; 
Patton  Island  bridge  and  approaches  crossing  Tennessee 
River  and  connecting  Florence  and  Muscle  Shoals. 
AL.  49738-49739 

Transportation  Department 

See  Federal  Highway  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Exploration  in  the  North  Pacific  (1741-1803).  49741 


Veterans  Affairs  Department 

RULES 

Medical  benefits; 

Transitional  housing  loan  program.  49579-49581 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Prosthetics  and  Special-DisabiUties  Programs  Advisory 
Committee.  49741 

Rehabihtation  Advisory  Committee,  49741-49742 
Meetings: 

Cemeteries  and  Memorials  Advisory  Committee,  49742 

Persian  Gulf  Expert  Scientific  Committee,  49742 

Wage  Committee.  49742 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education.  49746-49749 


Part  III 

Department  of  Interior.  Fish  and  Wildlife  Service.  49752- 
49764 


Part  IV 

Department  of  Education.  49756-49773 

PartV 

The  President.  49777-49779 


Reader  Aids 

Additional  informatioii,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 
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The  President 
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Presidential  Documents 


Proclamation  6725  of  September  26,  1994 
National  Legal  Services  Week,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  preamble  to  the  Constitution  reminds  us  that  our  great  Nation  was 
founded  "to  establish  Justice  .  .  .  and  secure  the  Blessings  of  Lib- 
erty. .  .  ."  The  very  nature  of  justice  demands  that  it  be  available  to  all. 
True  justice  cannot  be  rationed — it  cannot  be  accorded  to  some  while  others 
are  denied  the  full  benefit  of  their  rights.  Our  Founders  understood  that 
privilege  and  responsibility  are  inextricably  linked.  The  words  "Equal  Justice 
under  the  Law,"  inscribed  over  the  portal  of  our  highest  court,  represent 
a  solemn  promise  made  to  every  American. 

Twenty  years  ago,  the  Legal  Services  Corporation  was  created  to  help  keep 
that  promise,  promoting  equal  access  to  justice  by  making  high-quality  legal 
assistance  in  civil  matters  available  to  those  who  would  otherwise  be  unable 
to  attain  it. 

In  designing  the  Legal  Services  Corporation  the  Congress  recognized  the 
need  for  an  independent  entity,  protected  from  political  interference,  to 
support  local  programs  that  would  be  accountable  to  their  own  communities. 
Legal  Services  was  designed  to  ensure  that  all  Americans  needing  assistance 
are  provided  with  legal  representatives  whose  responsibility  is  to  fully  protect 
and  defend  their  clients'  best  interests  according  to  the  highest  standards 
of  professional  obligation. 

For  two  decades,  the  Legal  Services  Corporation  has  fulfilled  that  mandate. 
It  supports  local  legal  services  programs  that  operate  under  the  auspices 
of  their  own  Boards  of  Directors,  which  are  made  up  of  clients  and  representa- 
tives of  the  local  bar.  Today,  the  Corporation  supports  323  programs  operating 
in  over  900  neighborhood  offices  across  the  Nation.  In  addition,  more  than 
130,000  private  attorneys  volunteer  their  time  and  energy  toward  activities 
associated  with  local  legal  services  projects. 

Legal  Services  programs  extend  assistance  to  more  than  1.5  million  people 
every  year,  vindicating  their  rights,  resolving  their  disputes,  and  offering 
a  means  of  improving  their  lives.  Dedicated  attorneys,  paralegals,  staff.  Board 
members,  and  volunteers  have  worked  with  unflinching  commitment,  often 
under  adverse  conditions,  to  serve  those  whose  rights  and  interests  they 
represent.  Legal  Services  has  won  the  respect  of  the  judiciary,  the  organized 
bar,  and  the  client  community.  For  many  Americans,  the  existence  of  legal 
services  has  renewed  their  faith  in  our  government  of  laws. 

On  the  20th  anniversary  of  the  Legal  Services  Corporation,  I  reaffirm  our 
national  commitment  to  equal  access  to  justice,  to  decency,  to  fair  play. 
I  voice  my  deep  respect  for  those  who  have  given  so  much  to  keep  those 
principles  alive  over  the  years. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  the  week  of  September 
26  through  October  2.  1994,  as  "National  Legal  Services  Week."  I  urge 
all  Americans  to  join  me  in  recognizing  the  contributions  that  the  Legal 
Services  Corporation  and  the  local  programs  that  it  supports  have  made 
in  tulfilling  the  promise  of  equal  justice  under  the  law,. and  I  call  upon 
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the  people  of  the  United  States  to  observe  this  week  with  appropriate  cere- 
monies and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-sixth 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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This  section  of  the  l-EDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  urxJer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
the  Supenntendent  of  Documents.  Frees  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

5CFRPart532 


R!N3206~AF90 

Prevailing  Rate  Systems;  Change  of 
Lead  Agency  Responsibility  for 
Cleveland,  OH,  Wage  Area  for  Pay- 
Sttting  Purposes 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
rule  to  change  the  lead  agency 
responsibility  for  the  Cleveland.  Ohio, 
Federal  Wage  System  (FWS)  wage  area 
from  the  National  Aeronautics  and 
Space  Administration  (NASA)  to  the 
Department  of  Veterans  Affairs  (VA)  for 
pay-setting  prurposes.  This  change 
recognizes  the  fact  that  VA  is  now  the 
major  emplq^r  of  FWS  employees  in 
the  Cleveland,  Ohio.  FWS  wage  area. 

EFFECTIVE  DATE:  October  31.  1994. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Mark  Allen.  (202)  606-2848. 

SUPPLEMENTARY  INFORMATION:  On  June 
14.  1994,  OPM  published  a  proposed 
rule  (59  FR  30533)  to  change  the  lead 
agency  responsibility  for  the  Cleveland, 
Ohio,  wage  area  for  pay-setting 
purposes.  The  proposed  rule  provided  a 
30-day  period  for  public  comment.  OPM 
received  no  comments  during  the 
comment  period.  Therefore,  the 
proposed  rule  is  being  adopted  as  a  final 
rule. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 


List  of  Subjects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements,  Wages. 

Accordingly,  OPM  is  amending  5  CFR 
part  532  as  follows: 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

2.  Appendix  A  to  subpart  B  is 
amended  for  Cleveland.  Ohio,  by 
removing  the  lead  agency  "NASA"  and 
adding  in  its  place  "VA". 

U.S.  Office  of  Personnel  Management. 

Janes  B.  King, 

Director. 

[FR  Doc.  94-24030  Filed  9-28-94:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  967 

[Docket  No.  FV94-967-2FIRJ 

Handling  Regulation  for  Celery  Grown 

in  Florida 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  established  the  quantity  of 
Florida  celer>'  which  handlers  may  ship 
to  fresh  markets  during  the  1994-95 
marketing  season  at  6,712.910  crates  or 
100  percent  of  producers"  base 
quantities.  The  1994-95  marketing 
season  covers  the  period  August  1, 
1994.  through  July  31, 1995.  This  final 
rule  is  intended  to  lend  stabibty  to  the 
industry,  and  help  provide  consumers 
with  an  adequate  supply  of  the  product. 
As  in  past  marketing  seasons,  the 
limitation  on  the  quantity  of  Florida 
celery  handled  for  fresh  shipment  is  not 
expected  to  restrict  the  quantity  of 
Florida  celery  actually  produced  or 
shipped  to  fresh  markets,  because 
production  and  shipments  are 
anticipated  to  be  less  than  the 
marketable  quantity.  This  action  was 
unanimously  recommended  by  the 
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Florida  Celery  Committee  (Committee). 
the  agency  responsible  for  local 
administration  of  the  order. 
EFFECTIVE  DATE:  October  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Marketing 
Specialist.  Southeast  Marketing  Field 
Office,  Fruit  and  Vegetable  Division. 
AMS,  USDA,  P.O.  Box  2276,  Winter 
Haven,  Florida  33883-2276;  telephone. 
(813)  299-4770;  or  Mark  Slupek, 
Marketing  Specialist.  Marketing  Order 
Administration  Branch.,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  room 
2523-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone,  (202)  205- 
2830.  or  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATKM:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  967  (7  CFR  part  967). 
both  as  amended,  regulating  the 
handling  of  celery  grown  in  Florida, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  )ustice 
Reform.  This  rule  continues  in  effect  an 
action  which  established  the  quantity  of 
Florida  celery  (at  6,712.910  crates  or  100 
percent  of  producers'  t)ase  quantities) 
which  handlers  may  ship  to  fresh 
markets  during  the  1994-95  marketing 
season  which  covers  the  period  August 
1.  1994.  through  July  31,  1995.  This  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  thai 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  there&t)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  bis  or  her  principal 
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place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  seven 
producers  of  celery  in  the  production 
area  and  seven  handlers  of  celery  grown 
in  Florida  subject  to  regulation  under 
the  celery  marketing  order.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.6011  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  celery  producers  and 
handlers  may  be  classified  as  small 
entities. 

This  rule  is  based  upon  a 
recommendation  and  information 
submitted  by  the  Committee  and  upon 
other  available  information.  The 
Committee  met  on  June  15.  1994.  and 
unanimously  recommended  a 
marketable  quantity  of  6.712.910  crates 
of  fresh  celery  for  the  1994-95 
marketing  season  begirming  August  1, 
1994.  Additionally,  a  uniform 
percentage  of  100  percent  was 
recommended  which  will  allow  each 
producer,  registered  pursuant  to 
§  967.37(f)  of  the  order,  to  market  100 
percent  of  such  producer's  base 
quantity.  These  recommendations  were 
based  on  an  appraisal  of  expected  1994- 
95  supply  and  demand. 

As  required  by  §  967.37(d)(1)  of  the 
order,  a  reserve  of  6  percent  (402,775 
crates)  of  the  1993-94  total  base 
quantities  was  made  available  to  new 
producers  and  for  increases  for  existing 
producers.  The  deadline  for  requesting 
changes  in  base  quantities  was  May  1, 
1994.  No  applications  for  additional 
base  quantities  were  received. 

This  rule  will  limit  the  quantity  of 
Florida  celery  which  handlers  may 
purchase  from  producers  and  ship  to 
fresh  markets  during  the  1994-95 


marketing  season  to  6.712.910  crates. 
This  marketable  quantity  is  the  same  as 
the  1993-94  marketable  quantity,  and  is 
more  than  the  average  number  of  crates 
marketed  fresh  during  the  1987-88 
through  1992-93  seasons.  It  is  expected 
that  such  quantity  will  be  more  than 
actual  shipments  for  the  1994-95 
season.  Thus,  the  6,712,910  crate 
marketable  quantity  is  not  expected  to 
restrict  the  amount  of  Florida  celery 
which  growers  produce  or  the  amount 
of  celery  which  handlers  ship.  For  these 
reasons,  this  rule  should  lend  stability 
to  the  industry,  and  help  provide 
consumers  with  an  adequate  supply  of 
the  product. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  July  27,  1994 
(59  FR  38108).  That  interim  final  rule 
added  §  967.329  to  establish  the 
quantity  of  Florida  celery  which 
handlers  may  ship  to  fresh  markets 
during  the  1994-95  marketing  season. 
That  rule  provided  that  interested 
persons  could  file  comments  through 
August  26,  1994.  No  comments  were 
filed. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  available  information,  is  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  967 

Celery,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  967  is  amended  as 
follows: 

PART  967— CELERY  GROWN  IN 
FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  967  which  was 
published  at  59  FR  38108.  on  July  27. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  September  26.  1994. 
Eric  M.  Forrnan, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
|FR  Doc  94-24100  Filed  9-28-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-7094;  34-34708;  35- 
26129;  39-2323;  IC-20569] 

RIN  323S-AG10 

Adoption  of  Updated  EDGAR  Filer 
Manual 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  adopting 
an  updated  edition  of  the  EDGAR  Filer 
Manual  and  is  providing  for  its 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations. 
EFFECTIVE  DATE:  The  amendment  to 
Regulation  S-T  will  be  effective  on 
October  31.  1994.  The  new  edition  of 
the  EDGAR  Filer  Manual  (Release  4.0) 
will  be  effective  on  October  31.  1994. 
The  incorporation  by  reference  of  the 
EDGAR  Filer  Manual  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  31.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
the  Office  of  Information  Technology. 
David  T.  Copenhafer  at  (202)  942-8800; 
in  the  Division  of  Corporation  Finance, 
Barbara  C.  Jacobs  or  James  R.  Budge  at 
(202)  942-2910;  in  the  Division  of 
Investment  Management,  Anthony  A. 
Vertuno  at  (202)  942-0591  or  Ruth 
Armfield  Sanders  at  (202)  941-0633. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  announces  the 
adoption  of  an  updated  EDGAR  Filer 
Manual  ("Filer  Manual"),  which  sets 
forth  the  technical  formatting 
requirements  governing  the  preparation 
and  submission  of  electronic  filings 
through  the  Electronic  Data  Gathering, 
Analysis,  and  Retrieval  ("EDGAR") 
system.'  Compliance  with  the 
provisions  of  the  Filer  Manual  is 
required  in  order  to  assure  the  timely 
acceptance  and  processing  of  filings 
made  in  electronic  format.^  Filers 
should  consult  the  Filer  Manual  in 
conjunction  with  the  Commission's 
rules  governing  mandated  electronic 
filing  when  preparing  documents  for 
electronic  submission.'  In  this  update, 


electronic  filers  will  be  required  to 
identify  for  the  EDGAR  system  the 
national  securities  exchanges  or 
national  securities  associations  on  or 
through  which  the  issuer's  securities  arc 
traded.  A  number  of  new  form  types 
also  will  be  made  available,  including 
several  that  will  allow  more  flexibility 
in  filing  proxy  materials.  Rule  301  of 
Regulation  S-T  also  is  being  amended  to 
provide  for  the  incorporation  by 
reference  of  the  Filer  Manual  into  the 
Code  of  Federal  Regulations,  which 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  The  revised 
Filer  Manual  and  the  amendment  to 
Rule  301  will  be  effective  on  October  31 , 
1994. 

Paper  copies  of  the  updated  Filer 
Manual  may  be  obtained  at  the 
following  address:  Public  Reference 
Room,  U.S.  Securities  and  Exchange 
Commission.  Mail  Stop  1-2,  450  Fifth 
Street,  N.W.,  Washington  D.C.  20549. 
Electronic  format  copies  will  be 
available  on  the  EDGAR  electronic 
bulletin  board.  Copies  also  may  be 
obtained  from  Disclosure  Incorporated, 
the  paper  and  microfiche  contractor  for 
the  Commission,  at  (800)  638-8241. 

Since  the  Filer  Manual  relates  solely 
to  agency  procedure  or  practice, 
publication  for  notice  and  comment  is 
not  required  under  the  Administrative 
Procedure  Act.*  It  follows  that  the 
requirements  of  the  Regulatory 
Flexibility  Act  ^  do  not  apply. 

Statutory  Basis 

The  amendment  to  Regulation  S-T  is 
being  adopted  under  Sections  6,  7.  8.  10. 
and  19(a)  of  the  Securities  Act  of  1933." 
Sections  3.  12.  13,  14,  15,  23,  and  35A 
of  the  Securities  Exchange  Act  of  1934,^ 
Section  20  of  the  Public  Utility  Holding 
Company  Act  of  1935,*  Section  319  of 
the  Trust  Indenture  Act  of  1939,'  and 
Sections  8,  30,  31.  and  38  of  the 
Investment  Company  Act  of  1940.'" 

List  of  Subjects  in  17  CFR  Part  232 

Incorporation  by  reference. 
Investment  companies.  Registration 
requirements.  Reporting  and 
recordkeeping  requirements.  Securities. 


■  The  Filer  Manual  originally  was  adopted  on 
April  1.  1993.  and  became  effective  on  April  26, 
1993.  See  Release  No.  33-6986  (April  1.  1993)  (58 
FR  18638).  Updates  to  the  Filer  Manual  were 
adopted  on  |uly  8. 1994.  See  Release  No.  33-7073 
(July  8.  1994)  (59  FR  36262). 

^See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

'See  Release  No*.  33-6977  (February  23. 1993) 
(58  FR  14628).  IC-19284  (February  23.  1993)  (58  FR 
14848).  35-25746  (February  23. 1993)  (58  FR 
14999).  and  33-6980  (February  23,  1993)  (58  FR 


150O9)  for  a  comprehensive  treatmcnl  of  the  rules 
adopted  by  the  Commission  governing  manddted 
electronic  Piling. 

<5  U.S.C.  553(b). 

•■5  U.S.C.  601-612. 

*  15  U.S.C.  77f,  77g.  77h.  77j  and  77s(«). 

MS  use.  78c,  781,  78m,  78n,  78o,  78w  and  7811. 

•15U.SC.  79t. 

"15  U.S.C.  778SS. 

'"  15  U.S.C.  80a-«,  80a-29,  80a-10  and  80a-37. 


Text  of  the  Amendment 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
.Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a),  77sss(a).  78c(b),  78/,  78m.  78n,  78o(d). 
78w(a).  78y/(d),  79t(a).  80a-8.  80a-29,  80a-30 
and  80a-37. 

2.  Section  232.301  is  revised  to  read 
as  follows: 

§  232.301     EDGAR  Filer  Manual. 

Electronic  filings  shall  be  prepared  in 
the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  fur 
electronic  submissions.  The  September 
1994  edition  of  the  EDGAR  Filer 
Manual:  Guide  for  Electronic  Filing  with 
the  U.S.  Securities  and  Exchange 
Commission  (Release  4.0)  is 
incorporated  into  the  Code  of  Federal     * 
Regulations  by  reference,  which  action 
was  approved  by  the  Director  of  the 
F'ederal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51. 
Compliance  with  the  requirements 
found  therein  is  essential  to  the  timely 
receipt  and  acceptance  of  documents 
filed  with  or  otherwise  submitted  to  the 
Commission  in  electronic  format.  Paper 
copies  of  the  EDGAR  Filer  Manual  may 
be  obtained  at  the  following  address: 
Public  Reference  Room,  U.S.  Securities 
and  Exchange  Commission.  Mail  Stop 
1-2,  450  5th  Street,  NW.,  Washington, 
DC  20549.  They^also  may  be  obtained 
from  Disclosure  Incorporated  by  calling 
(800)  638-8241.  Electronic  format 
copies  are  available  through  the  EDGAR 
electronic  bulletin  board.  Information 
on  becoming  an  EDGAR  E-mail/ 
electronic  bulletin  board  subscriber  is 
available  by  contacting  Compu.Ser\'n 
Inc.  at  (800)  848-8199. 

By  the  Commission. 

Dated;  September  23,  1994. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
|FR  Doc.  94-24045  Filed  9-28-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No  RM93-4-004;  Order  No 
563 -C] 

Standards  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission  s  Regulations 

Issued  Septemt)er  2i.  1994. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  Order  Accepting 

Modifications  to  the  Transaction  Point 

Common  Code  Data  Base. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  an  order  making  changes  to  the 
transaction  point  common  code  data 
base.  The  Commission's  order  revis«>s  its 
"Standardized  Data  Sets  and 
Communication  Protocols,"  available  at 
the  Commission's  Public  Reference  and 
Files  Maintenance  Branch,  to  add  three 
additional  fields  to  improve  the  clarity 
of  the  data  and  the  management  of  the 
data  base. 

DATES:  This  order  was  issued  on 
September  23,  1994. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  .Street, 
NE,  Washington,  DC  20426 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Goldenberg,  Office  of  the 
General  Counsel.  Federal  Energv 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  (202)  208-2294 
Mar\'in  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.,  Washington.  DC  20426. 
(202) 208-1283 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  WE..  Washington.  DC 
20426,  (202)  208-0292 
SUPPLEMENTARY  INFORMATION:  in 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104,  941  North  Capitol  Sfre<«t. 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  access»»<l 
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using  a  personal  comptittr  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS.  set  your  coaimunicatioas 
software  to  use  300.  1200.  ob2400  bps. 
full  duplex,  no  parity.  6  data  bits,  and 
1  stop  bit.  CIPS  can  also  b*  accMsad  at 
9600  bps  by  dialing  (202)  206-1781.  The 
full  text  of  this  notice  will  be  available 
on  QPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskettB 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 

Order  Accepting  Modifications  to  the 
Transaction  Point  Comman  Code  Data 
Base 

Before  Conunimionen:  Elizabeth  Annu 
Moler.  Chair;  Vicky  A.  B«iley,  lame*  ) 
Hoecibfir.  William  L.  Mtasey.  and  Oonaid  F 
Santa.  )r. 

On  July  29.  1994.  the  Electronic 
Bulletin  Board  (EBB)  Working  Group 
submitted  propo8e<l  modifications  to  the 
transaction  point  common  covie  data 
base  that  the  Commission  had  accepted 
in  Order  No.  563.*  The  Commission 
hereby  adopts  the  proposed 
modihcations.  with  one  exception 
discussed  below. 

On  December  23.  1993.  the 
Commission  issued  a  Final  Rule  in  tfais 
proceeding  requiring  pipelines  to 
implement  standards  and  protot-ols 
relating  to  the  aiectroaic  di&Kununation 
of  information.  The  standards  and 
protocols  accepted  by.  the  Commission 
reflected  agreements  reached  by 
industry  Working  Gmups  consisting  of 
members  from  all  segments  of  the  gas 
indu8ti;y.  The  standards  and  protocols 


are  described  in  a  document  eatilJed 
"Standardized  Data  Sets  and 
Communication  Protocols."  available  at 
the  CommisBion's  Public  Reference  and 
Files  Maintenance  Branch. 

In  the  Final  Rule,  the  Commission 
accepted  aconaeosua  approach  for 
developing  a  conunao  coda  data  base 
that  would  identify  pipeline  transaction 
points,  such  as  receipt  and  delivery 
points.  Under  the  accepted  approach, 
pipelines  were  required  to  provide  the 
Petroleum  Information  Corporation  (PI) 
with  information  on  their  transaction 
points,  and  PI  then  would  prepare  a 
computerized  data  base  cross- 
referencing  the  pipelines'  proprietary 
codes  for  identifying  transaction  points 
with  a  discrete  common  code  assigned 
to  each  point.  The  data  base  is  to  be 
available  by  November  1,  1994.*  The 
data  sets  summarizing  the  information 
to  be  included  in  the  common  code  data 
base  were  included  in  the  Standardized 
Data  Sets  and  Communication  Protocols 
adopted  by  the  Commission. 

In  the  Final  Rule,  the  Commission 
recognized  that  the  EBB  standardization 
efforts  would  be  an  on-going  process 
that  required  a  flexible  procedure  fbr 
making  timely  revisions  or 
ipodifications  to  the  standards  and 
protocols  as  the  industry  obtained 
experience  with  them  and  at  the  same 
time  preserved  the  opportunity  for  the 
industry  to  comment  on  proposed 
changes.  The  Commission  adopted  a 
process  in  which  the  industry  Working 
Croups  would  Ble  their  proposed 
changes  witb  the  Conmiission.  and  the 
nUng  would  then  bo  noticed  with  an 
opportunity  for  the  industry  to  file 
comments. 


On  July  29.  1994.  the  industry 
Working  Group  filed  a  consensus 
proposal  to  modify  the  data  sets  fbr  the 
common  code  data  base  by  adding  three 
new  fields:  "facility  type,"  which 
provides  a  standard  text  description  of 
the  facility;  "transaction  code."  which 
informs  users  whether  a  record  is  an 
addition,  change,  or  deletion;  and  "data 
reference  number.  '  which  is  a  unique 
number  that  identifies  each  data  base 
record.  The  Working  Croup  states  that 
the  addition  of  these  fields  will  improve 
the  clarity  of  the  data  and  the 
management  of  the  data  base. 

Public  nohce  of  the  Working  Group 
filing  was  issued  on  August  4,  1994, 
with  comments  due  by  August  15,  1994. 
The  notice  furiher  provided  that  issues 
relating  to  these  proposed  changes 
could  be  raised  at  an  EBB  conference  to 
be  held  on  August  11,  1994. 

No  comments  have  been  received 
regarding  the  proposed  changes,  and  the 
Commission  will  accept  them  to  be 
implemented  accoiding  to  the  schedule 
established  in  Order  Nos.  563  and  563- 
A^  The  "Standardized  Data  Sets  and 
Communication  Protocols"  will  be 
modified  accordingly  and  made 
available  at  the  Commission's  Public 
Reference  and  Files  Maintenance 
Branch. 

The  Commisaion  orders: 

The  data  sets  in  Appendix  A  are 
accepted  to  be  implemented  according 
to  the  schedule  established  in  Order 
Nos.  563  and  563-A. 

By  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

Appendix  X 


Common  Code  Data  Set  for  Gas  Transaction  Points 

[I.  Data  Elements  of  the  Gat  Transaction  Pomt  Common  Code  Reconl) 


Una  No. 


iriald  name 


Ownar/oparator  name 


Owner/Operator  Conv 
pany  Coda. 


PotntCoda 


Description  ol.flaM 


The  legal  name  of  entity  ttvA  owns  and/or  op- 
erates the  transactKXi  poirrt. 

The  company  code  of  the  entity  tfwt  owns/op- 
aratsa  ttie  gas  transaction  point. 

The  coda  assigned  by  ttw  owrier/operator  to 
the  transaction  point 


Status 


M 


M 


M 


Data  type  and  eitpianation 


A  Text  field  piVMidad  toyi  the  owneroperator 

that  is  refipont>it>le  for  conducting  txismess 

at  the  point 
An  alpha-numenc  fletd  contaimng  a  code  that 

uniquely  identifies  tt>e  owner/operatof  ot  \he 

po*nt. 
An  alpha-nuownc   field  containing   the  point 

code   fof  ttie  gas  transaction  pwint  rhat  is 

used  t>y  ttie  owner/operator. 


■  Standards  fbr  Btactronic  BullMln  B<Mirdt 
Rnquirad  Under  Puf  2a4orthaCoraini!iaion'« 
RiftuUlion*.  Ordar  Na  SS3.  SO  ni  SI6  (Jan.  S. 
19941.  in  FERC  SUtt.  a  Rag*.  Preamblaa  Y30.98S 
(Dec.  23.  199,U.  orrferon  mh  k.  Order  No.  MT-A. 
59  FR  2ae2«  (May  8.  tesa).  Ill  PEHC  Slata.  a  Red*. 
Praamblaa  190,9»«(hrlay  Z.  19»4).  mti  g  dtiniod. 
Order  Na  M^B.  SS  fHXL  V\.0Ot  (JUMJ. 

'  The  ComroiMion.  howaver.  did  pcovida  ihat 
,M|>elinaa  that  do  nul  maintain  the  gimgraphir. 


location  of  receipt  points  in  an  easily  accessible 
form  may  request  an  extension  until  May  1.  I9as. 
to  completa  Ibe  pcocaaa  of  confirming  thait  pointa 
to  PI. 

'The  complete  data  set  is  contained  in  Appendix 
A.  The  Com.iilssion  notes  that,  for  informational 
purposes,  the  Working  Croup  attached  to  its  fuly 
29,  1994  report  a  copy  of  Table  1  of  its  October  12. 
1993  Tiling  showing  the  data  set*  It  Initially 
pro|K>s0d.  That  table  lists  the  point  locator  field  as 


optional.  However,  in  Order  No.  563.  tho 
Commission  required  the  point  locator  field  to  be 
mandatory.  Order  No.  563.  HI  FERC  Stala.  *  Regs. 
Preambles  at  31.014;  Ordar  So.  563-A.  HI  FHRC 
Stats,  k  Regs.  Pt*ainbles  at  31.046.  Accordingly,  the 
point  locator  Held  in  the  attached  appendix  is  listed 
as  mandatory  in  conformity  with  the  requirements 
of  Ordar  Nos.  563  and  563-A. 


Common  Code  Data  Set  for  Gas  Transaction  Points— Continued 

[I.  Data  Elements  of  the  Gas  Transaction  Point  O/mmon  Code  Record) 


Line  fslo. 


5. 

6. 
7. 
8. 
9. 

10. 

11. 
12. 

13. 
14. 
15. 
16. 


Flekj  name 


Point  type  indicator 


Flow  indicator 


17. 


Point  name  

State  

County 

Point  Locator  

UfVdownstream  entity 
name. 


Up/downstream  point 
name. 


Up/downstream  point 
code. 


Joint  ownership  indica- 
tor. 

Non-operator  point  


Point  common  Code  .. 


Confirmation  code 


Date  active 


18. 


Date  inactive 


Description  of  field 


An  Indicator  for  the  type  of  facility  at  the  point. 
For  example,  "01"  could  indicate  an  inter- 
connect. 


An  indicator  to  detemiine  ttie  direction  of  gas 
flow  in  the  case  of  interconnects  and  stor- 
age R=receipt  Of  flow  into  the  pipeline  only 
D=delivery  or  flow  out  of  the  pipeline  only 
B=both  receipt  and  delivery. 

The  name  assigned  to  the  point  by  the  owner/ 
operator. 

The  state  in  which  the  gas  transaction  point  is 
located. 

The  county  in  which  the  gas  transaction  point 
is  located. 

A  unique  locator  for  the  transaction  point 

The  name  of  the  entity  ttiat  controls  capacity 
upstream  or  downstream  of  the  point,  e.g., 
at  an  interconnect. 


The  point  name  as  assigned  by  the  entity  that 
controls  capacity  upstream  or  downstream 
of  the  gas  transaction  point  e.g.,  at  an  inter- 
connect. 

The  point  code  as  assigned  by  the  entity  that 
controls  capacity  upstream  or  downstream 
of  ttie  gas  transaction  point,  e.g  ,  at  an  inter- 
connect. 

An  indicator  to  determine  rt  the  point  has  joint 
owners:  Y=yes  N=no. 

An  indicator  to  determine  if  the  point  is  oper- 
ated by  another  party,  other  than  ttie  Data 
Provider:  Y=yes,  N=no. 

A  Standard  common  code  to  be  assigned  t)y 
the  Code  Assignor  to  uniquely  identify  ttie 
gas  transaction  point 

A  code  to  indicate  the  current  status  of  the 
common  code.  The  code  would  be  "Pend- 
ing" (P)  if  ttie  transaction  point  data  is  wait- 
ing for  verification  by  the  owner/operator 
providing  ttie  data;  "Verified"  (V)  after  ttie 
verification  process  has  been  completed: 
"Declined  To  Verify"  (D)  if  the  owner/opera- 
tor has  declined  to  verity  ttie  data;  or  "Re- 
jected" (R)  if  the  owner/operator  rejects  to 
verify  the  data  because  it  is  not  a  valid 
transaction  point. 

The  date  on  which  the  transaction  point  be- 
comes or  became  active.  A  default  value 
equivalent  to  January  1,  i960  would  be 
used  for  all  points  that  are  currently  active. 


The  date  on  which  the  transaction  point  is,  will 
be,  or  became  inactive.  The  owner/operator 
would  use  this  field  to  notify  the  Code  As- 
signor of  points  that  will  be  permanently  in- 
active on  a  future  date.  This  is  not  intended 
to  tie  used  to  indicate  temporary  closure  due 
to  such  factors  as  maintenance. 


Status 


M 


M 

M 
M 
M 


M 


M 


M 


M 


M 


Data  type  and  explanation 


A  positive  integer  field  containing  codes  to 
identify  ttie  type  of  facilities  located  al  gas 
transaction  points.  (These  codes  will  be  de- 
veloped on  a  consensus  basis  between  the 
Code  Assignor  and  the  Data  Provider). 

A  single  position  alpha  field  that  would  be 
completed  only  if  ttie  point  type  indicator  of 
the  facility  is  either  an  interconnect  or  stor- 
age facility. 

A  text  field  provided  by  the  owner/operator  of 

ttie  gas  transaction  point. 
A  text  field  containing  the  name  of  the  state. 

A  text  field  containing  the  name  of  ttie  county. 

An  alpha-numeric  field  containing  ttie  geo- 
graphic coordinates,  sun/ey  coordinates  or 
pipeline  line  number  and  frtle  marker. 

A  text  field  containing  the  legal  name  of  ttie 
entity  that  owns/operates  the  facility  ttiat  is 
either  upstream  or  downstream  from  ttie 
point  This  field  would  be  completed  only  if 
ttie  information  is  available. 

A  text  field  provided  by  ttie  owner/operator  of 
the  gas  transaction  point.  This  field  would  be 
completed  only  if  the  information  is  avail- 
able. 

An  alpha-numeric/numeric  code  assigned  by 
the  up/downstream  owner/operator  ttiat 
uniquely  defines  the  gas  transaction  point. 
This  field  would  be  completed  only  if  the  in- 
formation is  available. 

A  single-position  alpha  field  to  alert  the  conv 
mon  Code  Assignor  that  other  Data  Provid- 
ers migtit  be  reporting  this  point 

An  alpha-numeric  field  to  indicate  whether  the 
gas  transaction  point  is  operated  by  a  party 
other  than  Data  Provider. 

An  alptia-numeric  field  containing  the  common 
code  ttiat  is  assigned  by  the  Code  Assignor. 

A  single-position  alptia  field  that  contains  ei- 
ther a  P="Pending,"  V="Verified," 
D="Dedined  To  Verify,"  or  R=."Rejected"  to 
indicate  the  status  of  the  common  code  and 
its  data  record. 


A  date  field  in  a  format  that  is  machine- 
processable.  The  owner/operator  would  use 
this  field  to  notify  the  Code  Assignor  of  date 
ttie  data  tjased  record  representing  ttie  pro- 
ixietary/common  code  cross-reference  be- 
comes active. 

A  date  field  in  format  that  is  machine- 
processable.  The  owner/operator  would  use 
this  field  to  notify  the  Code  Assignor  of  date 
the  data  tiase  record  representing  ttie  pro- 
prietary/common code  cross-reference  t)e- 
comes  inactive.  This  data  element  is  condt- 
tional,  based  on  whether  the  owner/operator 
changes,  whettier  ttie  fxoprietary  code  or 
name  ctianges.  whettier  ottier  data  elements 
change,  or  whether  the  point  is  permanently 
removed  from  service. 
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Common  Code  Data  Set  for  Gas  Tranisaction  Ponts— Coniinuea 

p.  Data  Etamants  o(  th*  Gat  Tnntaction  Potnr  Common  Coda  Record) 


Una  No. 

Reld  name 

Deaenpbon  o(  Raw 

Slatts 

Data  type  and  a)«ptenatKxi 

19. 

FaciHy  type _.... 

A  standard  facility  tyfw  name  aaaignad  t}y  th« 
Code  As6»gnof  wtuch  aiso  incticatBS  tow  d»- 
rectxjn. 

M 

A  text  field  conta)rwr>g  a  standard  facility  type 
aseigned  by  the  Code  Assignor. 

'-n 

Last  update 

The  date  on  wtuch  ttie  transactKxi  point  com- 
mon coda  record  haB  been  changed. 

M 

A   date   fietd   in   a   forrr^t   that   is   machine- 

processable.  The  Code  Assignor  would  use 

■ 

f 

;h«  fieW  to  indicate  either  *wnen  the  record 

' 

*a9  created,  modified,  ex  rnade  inactive. 

21. 

Transactton  code   

A  code  assigned  by  the  Coda  Assignor  to  indi- 
cate wtrether  the  record  is  an  (A)di*, 
(C)hange.  or  (D)eletB. 

M 

A  singje-posrtion  alpha  field  assigned  t)y  the 
Code  Assignor  tor  transactional  purposes. 

22 

Data  releranca  number 

A  random,  norvinleiligent  number  assignad  t)y 
the  Code  Assignor  In  coniunctKxi  with 
"Date  actrve"  and  "Data  inactive"  th»  acts 
as  a  file  key 

M 

A  poailiwa  integer  field  assignad  by  the  Code 
Aaaifpor  to  help  process  transactions. 
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Df  PARTMPNT  OF  MCALTH  AMO 

HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 

Name 

AGCNCV:  Food  and  Drug  Administration. 

HHS 

ACTIOM:  Final  rule. 

summary:  The  Food  and  Drug 
Admioistratuin  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
(  hanj^e  of  sponsor  name  of  approved 
applications  from  Pitman-Mooro.  Inc..  to 
Vlnllinckrodt  Veterinary.  Inc. 
EFFECTIVE  DATE:  September  29,  1994. 
FOB  FURTHER  INFOfHaTtOK  COffTACT: 
Benjamin  A.  Fuyut.  Center  for 
Veterinary  Medicine  (HFV-130).  Food 
and  Drug  Administration,  7500  Standish 
PI..  RcKkville.  MD  20855.  301-594- 
1646 

SUPPt.EMENTARV  INFORMATION:  Pitman- 
Moore,  Inc.,  Mundelein.  IL  60060.  has 
informed  FDA  of  a  change  of  sponsor 
name  to  Mallinckrodt  Veterinary,  Inc 
Accordingly,  FDA  is  amending  the 
regulations  in  21  CFR  510.60O(c)ll)  and 
(c]['2)  to  reflect  the  change  of  sponsor 
name. 

List  of  Subjects  in  21  CTR  Part  510 

.Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Rop':)rting  and  recordkseping 
requirements. 

Therefore,  under  the  Federal  Foo<l, 
Drug,  and  Cosmetic  Act  and  under 
<u!thority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redalegatad  to 


the  Center  for  Veterinary  Medicine.  21 
CFR  Part  510  is  amended  as  follows: 

PART  510— NEW  AWWAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
Part  510  continues  to  read  as  follows; 

Authority:  S«cs.  201,  301,  501,  502.  503, 
512.  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351.  352. 
353.  360b.  371.379e). 

f  510.600    [Amamtod] 

2   Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
the  table  in  paragraph  (c)(1)  by 
removing  the  entry  for  "Pitman-Moore, 
Inc."  and  by  alphabetically  adding  a 
new  entry  for  "Mallinckrodt  Vetwinary, 
Inc.";  and  in  the  table  in  paragraph 
(c)(2)  in  the  entry  for  "011716"  by 
removing  the  sponsor  name  "Pitman- 
Moore,  Inc."  and  adding  in  its  place 
"Mallinckrodt  Veterinary,  Inc." 

Dated:  September  21.  19<»4. 
Robert  C.  Livingston, 
Director.  Office  of  New  Aniauil  Drug 
Evaluation.  Center  for  Veterinary  Medicine 
jFR  Doc.  94-24147  Filed  9-28-!M,  8:45  am) 
atLLiMO  cooa  4iM-oi-r 


21  CFR  Part  558 

New  Animal  Drugs  'or  Use  in  Animal 
Feeds;  Salinomycin 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Agri- 
Bio  Corp.  The  supplemental  NADA 
provides  for  expanding  the  use  of  a 
currently  approved  Type  A  medicated 


article  containing  salinomycin  in  order 
to  make  Type  C  medicated  quail  feeds 
for  the  prevention  of  coccixiiosis  in 
qualL 

»«CTIVE  DATE:  Septomber  29.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1643. 
au^njMENTAMY  INFOMMTION:  Agri-Bio 
Corp.,  P.O.  Box  897,  Gainesville,  GA 
30503.  is  the  sponsor  of  currently 
approved  NADA  128-686.  The  NADA 
provides  for  use  of  a  Type  A  medicated 
article  containing  30  grams  (g)  of 
salinomycin  sodium  activity  f)€r  pound 
to  make  Type  C  medicated  feeds 
containing  40  to  60  g  of  the  drug  per  ton 
(g/ton)  for  the  prevention  of  cocddiosis 
in  broiler  chickens  caused  by  certain 
Eimeria  species.  The  firm  has  filed  a 
supplemental  NADA  which  provides  for 
expanding  the  use  of  the  above- 
mantioned  Type  A  medicated  article  to 
make  Type  C  medicated  quail  feeds  at 
a  drug  concentration  of  50  g/ton  for  the 
prevention  of  coccidiosis  in  quail 
caused  by  E.  dispersa  and  E.  lettyae.  The 
supplemental  NADA  is  approved  as  of 
September  1,  1994,  and  the  regulations 
are  amended  in  21  CFR  558.550(b)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20(21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  siunmo^  of 
safi»ty  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
ParklavkTi  Dr..  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
approval  for  food-producing  animals 
does  not  qualify  for  marketing 
exclusivity  because  the  application  does 
not  contain  reports  of  new  clinical  or 
field  investigations  (other  than 
bioequivalence  or  residue  studies)  and 
new  human  food  safety  studies  (other 
than  bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  em 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  558  is  eunended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512,  701  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.Q 
360b,  371). 

2.  Section  558.550  is  amended  by 
adding  new  paragraph  (b)(2)  to  read  as 
follows: 

§  558.560    Salinomycin. 

•         •         •  *         • 

(b)*   •  • 

(2)  Quail — (i)(o)  Amount  per  ton. 
Salinomycin  50  grams. 

(6)  Indications  for  use.  For  the 
prevention  of  coccidiosis  caused  by  E. 
dispersa  and  E.  lettyae. 

(c)  Limitations.  Feed  continuously  as 
sole  ration.  Not  approved  for  use  with 
pellet  binders.  May  be  fatal  if 
accidentally  fed  to  adult  turkeys  or 
horses. 

(ii)  (Reserved] 


Dated:  September  21, 1994. 
Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  94-24148  Filed  9-28-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  1 

[TD  8564] 

RIN  1545-AR59 

Computation  of  Equity  Base 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  determination 
of  the  equity  base  for  purposes  of 
computing  the  differential  earnings 
amount  and  recomputed  differential 
earnings  amount,  which  are  used  in 
determining  the  deduction  for 
poUcyholder  dividends  of  a  mutual  life 
insurance  company.  The  final 
regulations  provide  that  the  equity  base 
includes  the  amount  of  any  asset 
valuation  reserve  and  the  amoimt  of  any 
interest  maintenance  reserve  reported 
on  the  annual  statement  prescribed  by 
the  National  Association  of  Insurance 
Commissioners  (NAIC)  for  filing  with 
the  insurance  regulatory  authorities  of  a 
state.  The  regulations  affect  life 
insurance  companies. 
DATES:  These  final  regulations  are 
effective  September  29, 1994. 

These  final  regulations  are  applicable 
for  taxable  \'ears  begiiming  after 
December  31,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Ann  Hossofsky,  (202)  622- 
3477  (not  a  toll-free  number), 
SUPP1.EMEMTARY  INF0RMATK5H: 

Background 

On  September  7, 1993,  temporary 
regulations  (TD  8484)  relating  to  the 
determination  of  the  equity  base  of  a  life 
insurance  company  under  section  809  of 
the  Internal  Revenue  Code  (Code)  were 
published  in  the  Federal  Register  (58 
FR  47060).  A  notice  of  proposed 
rulemaking  (FI-29-93)  cross-referencing 
the  temporary  regulations  was 
published  in  the  Federal  Register  (58 
re  47089)  on  the  same  day.  The 
proposed  and  temporary  regulations 
provide  that  the  equity  base  includes 
the  amount  of  any  asset  valuation 
reserve  and  the  amount  of  any  interest 
maintenance  reserve  reported  on  the 


annual  statement  prescribed  by  the 
NAIC  for  filing  with  the  insurance 
regulatory  authorities  of  a  state. 

Three  comments  on  the  proposed 
regulations  were  received,  and  a  public 
hearing  on  the  regulations  was  held  on 
December  3, 1993.  Af^er  consideration 
of  the  comments,  the  proposed 
regulations  are  adopted  without  change 
by  this  Treasury  decision. 

Explanation  of  Provision 

Section  809(a)  of  the  Code  provides 
that,  in  the  case  of  any  mutual  life 
insurance  company,  the  amount  of  the 
deduction  allowable  under  section  808 
for  policj'holder  dividends  is  reduced 
(but  not  below  zero)  by  the  differential 
earnings  amount.  For  purposes  of  the 
computations  under  section  809,  a  life 
insurance  company  must  determine  its 
equity  base.  The  equity  base  of  a  life 
insurance  company  includes  the  capital 
and  surplus  of  the  company  as  well  as 
any  mandatory  securities  valuation 
reserve,  deficiency  reserve,  and 
V  oiuntary  reserve  or  similar  liability. 

The  mandatory  securities  valuation 
reserve  is  the  first  reserve  listed  in 
section  809(b)(5).  From  the  time  section 
809  was  enacted  through  1991.  the 
mandatory  securities  valuation  reserve 
was  required  to  be  reported  on  the  NAIC 
annual  statement  filed  by  all  life 
insurance  companies.  Ehiring  these 
years,  the  NAIC  annual  statement 
required  insurers  to  allocate  surplus  to 
fund  the  mandatory  securities  valuation 
reserve.  Though  shown  as  a  liability 
account  on  the  annual  statement,  the 
mandatory  securities  valuation  reserve 
was  not  an  actual  liability  in  the  sense 
of  a  debt  to  another  party;  rather,  it 
represented  a  fimd  of  allocated  surplus, 
earmarked  as  a  contingency  reserve 
against  fluctuations  in  the  values  of  a 
company's  investments  in  stocks  and 
bonds. 

For  NAIC  annual  statements  covering 
1992  and  later  years,  the  NAIC  replaced 
the  mandatory  securities  valuation 
reserve  with  the  asset  valuation  reserve 
and  interest  maintenance  reserve.  This 
change  reflected  the  recognition  by  the 
NAIC  that  life  insurance  companies 
need  to  protect  against  fluctuations  in 
value  in  mortgages,  real  estate,  and 
other  investments  as  well  as 
fluctuations  in  value  in  stocks  and 
bonds  and  that  interest-related  changes 
in  asset  values  might  appropriately  be 
differentiated  from  other  changes. 
Accordingly,  the  new  reserves  cover  an 
expanded  class  of  assets  and 
diflerentiate  between  (1)  equity  and 
credit-related  capital  gains  and  losses, 
and  (2)  interest-related  capital  gains  and 
losses. 
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The  asset  valuation  reserve  reflects 
changes  in  the  value  of  equity 
investments  and  also  changes  in  the 
value  of  debt  investments  where  the 
changes  are  credit-related.  Both  realized 
and  unraahzed  capital  gains  and  losses 
are  reflected  in  the  asset  valuation 
reserve. 

The  interest  maintenance  reserve 
reflects  realized  capital  gains  and  losses 
from  bonds,  mortgages,  and  other  Tixed- 
income  obligations  to  the  extent  that 
they  are  interest-related.  Because  the 
value  of  U.S.  Government  securities, 
together  with  the  value  of  securities  of 
agencies  backed  by  the  full  faith  and 
credit  of  the  U.S.  Government,  are  safe 
from  credit-related  risks  and  are  subject 
only  to  interest-related  risks,  the  capital 
gains  and  losses  on  those  securities  are 
allocated  solely  to  the  interest 
maintenance  reserve. 

The  proposed  and  temporary 
regulations  provide  that  the  equity  base 
includes  the  amount  of  any  asset 
valuation  reserve  and  the  amount  of  any 
interest  maintenance  reserve  reported 
on  the  NAIC  annual  statement.  Three 
comments  were  received  on  the 
proiiosed  rej^ulations. 

Tne  first  commentator  agreed  that 
inclusion  of  the  asset  valuation  reserve 
and  the  interest  maintenance  reserve  in 
the  section  809  equity  base  is  consistent 
with  Congress'  decision  to  include  the 
mandatory  securities  valuation  reserve 
in  the  equity  base.  The  commentator 
stated  that,  by  providing  in  section 
809(b)(5)(A)  that  the  eauity  base 
includes  the  amount  of  the  mandatory 
securities  valuation  reserve.  Congress 
determined  that  the  allocation  of 
surplus  represented  by  this  reserve, 
which  included  credit-related  capital 
gains  as  well  as  interest-related  capital 
gains,  was  properly  part  of  the  equity 
base.  The  commentator  concluded  that, 
absent  a  legislative  change,  allocated 
surplus  should  continue  to  be  included 
in  the  equity  base  notwithstanding  the 
change  in  the  name  of  the  reserve  or  the 
method  of  allocating  surplus  to  the 
reserve.  Ahematively.  the  commentator 
stated  that  the  unaccrued  market  value 
increase  or  decrease  in  an  insurer's 
liabilities  as  reflected  in  the  interest 
maintenance  reserve  should  be  included 
in  the  equity  base  because  the 
Conference  Report  underlying  section 
809  indicates  that  Congress  intended  the 
equity  base  to  include  any  reserve  for 
potential  or  unaccrued  liabilities.  H.R. 
Conf.  Rep.  No.  861.  QSth  Cong..  2d  Sess. 
1058(1984). 

This  commentator  also  requested  that 
the  fmal  regulations  clarify  that  both 
(Kjsitive  and  negative  interest 
maintenance  reserves  are  included  in 
computing  the  equity  b.isc.  Finally. 


while  noting  that  the  proposed 
regulations  do  not  address  the  treatment 
of  interest-related  capital  gains  and 
losses  in  computing  the  section  809 
earnings  of  a  life  insurance  company, 
the  commentator  indicated  that  for 
calendar  years  prior  to  1992  interest- 
related  capital  gains  or  losses  have  been 
included  in  section  809  earnings  no 
later  than  the  year  in  which  the  gains  or 
losses  were  realized  for  tax  purposes. 
The  commentator  stated  that  this 
treatment  should  be  continued  in  the 
absence  of  a  legislative  change. 

The  second  commentator  did  not  take 
a  position  regarding  the  inclusion  of  the 
amount  of  any  interest  maintenance 
reserve  in  the  section  809  equity  base. 
Rather,  this  commentator  noted  that  the 
regulations  deal  with  the  determination 
of  the  equity  base  but  are  silent  on  the 
extent  to  which  interest-related  capital 
gains  are  to  be  included  in  section  809 
earnings.  If  the  current  inclusion 
approach  of  the  proposed  and 
temporary  regulations  is  adopted  in  the 
final  regulations,  then  this  commentator 
indicated  that  interest-related  capital 
gains  and  losses  should  be  included 
currently  in  section  809  earnings.  In 
addition,  the  commentator  stated  that 
there  should  be  consistency  between  the 
calculations  of  the  equity  base  made  on 
Form  1120L.  U.S.  Life  Insurance  Income 
Tax  Return,  and  on  Form  8390. 
Information  Return  for  Determination  of 
Life  Insurance  Company  Earnings  Rate 
Under  Section  809. 

The  third  commentator  agreed  that 
the  interest  maintenance  reserve  must 
be  treated  consistently  for  equity  base 
and  earnings  purposes.  However,  this 
commentator  urged  that  the  interest 
maintenance  reserve  not  be  included  in 
the  section  809  equity  base.  Instead, 
interest-related  capital  gains  and  losses 
would  be  amortized  into  equity  and 
earnings  over  the  remaining  life  of  the 
asset  sold.  The  commentator  stated  that 
inclusion  of  the  interest  maintenance 
reserve  in  equity:  (1)  Is  inconsistent 
with  the  substance  and  theory  of  the 
interest  maintenance  reserve,  which  is 
to  treat  interest-related  realized  capital 
gains  and  losses  as  a  substitute  for 
future  unearned  income:  (2)  fails  to 
reduce  the  volatility  of  the  life 
insurance  companies'  earnings  rates:  (3) 
is  inconsistent  with  the  requirement 
under  section  809  that  all 
determinations  generally  be  made  on 
the  basis  of  the  amounts  required  to  be 
set  forth  on  the  annual  statement:  and 
(4)  is  inconsistent  with  §  1  809-9(a). 
which  provides  that  neither  the 
differential  earnings  rate  nor  the 
recomputed  differential  earnings  rate 
may  be  negaUve. 


No  changes  are  being  made  to  the 
regulations  in  response  to  these 
comments.  Inclusion  of  the  interest 
maintenance  reserve  in  the  equity  base 
is  consistent  with  the  historical 
treatment  of  interest -related  capital 
gains  and  losses  under  section  809.  By 
providing  in  section  809fb)(5)(A)  that 
the  equity  base  includes  the  amount  of 
the  mandatory  securities  valuation 
reserve.  Congress  demonstrated  its 
intent  to  include  interest-related  capital 
gains  and  losses  in  the  equity  base. 
Modification  of  the  annual  statement  by 
the  NAIC  to  eliminate  and  replace  the 
mandatory  securities  valuation  reserve 
cannot  override  the  sjaecific  inclusion 
that  Congress  required  for  these  gains 
and  losses.  Section  809(g)(3)  provides 
the  regulatory  authority  to  adjust  under 
section  809(b)(5)  amounts  set  forth  on 
the  annual  statement  to  continue  the 
inclusion  of  these  gains  and  losses  in 
the  equity  base.  Since  the  interest 
maintenance  reserve  represents  an 
allocation  of  surplus  from  interest- 
related  capital  gains  and  losses  for 
which  Congress  made  clear  its 
intentions  and  provided  regulatory 
authority  to  preserve  its  intentions,  the 
inclusion  of  the  interest  maintenance 
reserve  in  the  equity  base  is  appropriate. 

The  final  regulations  require  any 
interest  maintenance  reserve  (whether 
positive  or  negative)  to  be  included  in 
an  insurer's  equity  base.  The  reduction 
of  the  equity  base  for  any  interest- 
related  capital  losses  reflected  in  a 
negative  interest  maintenance  reserve  is 
consistent  with  the  treatment  of  those 
losses  prior  to  the  replacement  of  the 
mandatory  securities  valuation  reserve 
with  the  asset  valuation  reserve  and  the 
interest  maintenance  reserve.  Before  the 
change,  any  interest-related  capital 
losses  reduced  the  amount  of  net 
income  added  to  capital  and  surplus. 
Thus,  any  negative  interest  maintenance 
reserve  should  be  included  as  a 
reduction  to  the  equity  base,  consistent 
with  the  treatment  of  interest-related 
capital  losses  prior  to  the  change. 

Under  the  final  regulations,  the  asset 
valuation  reserve  and  the  interest 
maintenance  reserve  must  be  included 
in  the  calculation  of  the  equity  base  for 
purposes  of  section  809.  This 
requirement  is  reflected  on  both  Form 
1 1 20L  and  Form  8390.  See 
Announcement  93-117.  1993-29  I.R.B. 
85.  Thus,  there  is  consistency  between 
the  calculations  of  the  equity  base  on 
Form  1120L  and  on  Form  8390.  Finally, 
although  the  final  regulations  do  not 
specifically  address  this  issue,  interest- 
related  capital  gains  and  losses  continue 
to  be  included  in  section  809  earnings 
by  virtue  of  section  809(g)(1)(C). 


Special  Analvses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
1 2866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
.Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  of  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Katherine  Ann  Hossofsky 
of  the  Office  of  the  Assistant  Chief 
Counsel  (Financial  Institutions  and 
Products).  However,  other  personnel 
from  the  IRS  and  Treasiury  Department 
participated  in  their  development. 

List  of  SubjecU  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  tlie 

Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entrj' 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C  7805  •   *   * 

Section  1.809-10  also  issued  under  26 
use.  809(b)(2)  and  (g)(3).  *   *  • 

§  1.80»-10T  [Redesignated  as  §  1  809-1(q 

Par.  2.  Section  i.B09-10T  is 
redesignated  as  §  1.809-10  and  the  word 
"(temporary)"  is  removed  from  the 
section  heading. 
Michiu;!  P.  Oulan, 
Acting  Commissioner  of  Internal  Revenue . 

.approved:  September  9, 1994. 
l.esUe  Samuels, 

Asaistant  Secretary  of  the  Treasury. 
IFR  Doc.  94-24012  Filed  9-28-94;  8:45  am) 
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DEPARTMENT  OF  VETFRANS 
AFFAIRS 

38  CFR  Part  17 

RIN  290O-AG82 

Transitional  Housing  Loan  Program 

AGENCY:  Veterans  Health 
Administration. 
ACTION:  Final  rule. 


SUMMARY:  This  dociunent  estabUshes 
application  provisions  and  selection 
criteria  for  loans  to  non-profit 
organizations  for  use  in  initial  startup 
costs  for  transitional  housing  for 
veterans  who  are  in  (or  have  recently 
been  in)  a  program  for  the  treatment  of 
substance  abuse.  This  new  program  is 
intended  to  increase  the  amount  of 
transitional  housing  available  for  such 
veterans  who  need  a  period  of 
supportive  housing  to  encourage 
sobriety  maintenance  and 
reestablishment  of  social  and 
community  relationships. 
EFFECTIVE  DATE:  September  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Woods,  Admira strati ve 
Officer,  Office  of  Deputy  Associate 
Director  for  Psychiatric  RehabiUtation 
Services,  at  (804)  722-9961  x3628.  (This 
is  hot  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 


Background 

In  a  document  published  in  the 
Federal  Register  on  August  1, 1994.  (59 
F.R.  38947)  the  VA  proposed  to 
establish  Transitional  Housing  Loan 
Program  regulations.  Comments  were 
solicited  for  a  period  of  30  days.  No 
comments  were  received.  The  rationale 
presented  in  the  proposed  rule  still 
provides  the  basis  for  this  final  rule. 
Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  the  VA 
hereby  adopts  the  provisions  of  the 
proposed  rule  as  a  final  rule  without 
change. 

E.0. 12866 

This  action  is  exempt  from  OMB 
review  under  E.0. 12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
provisions  of  this  final  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
in  all  likelihood,  only  similar  entities 
that  are  small  entities  would  seek  loans 
under  this  program.  Therefore,  pursuant 
to  5  U.S.C.  605(b).  this  rule  is  exempt 


from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553,  the  VA  has 
found  good  cause  for  making  this  final 
rule  effective  upon  publicaUon  in  light 
of  the  critical  need  to  provide 
transitional  housing  to  veterans. 

List  of  Subjects 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Daycare,  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs — health. 
Grant  programs — veteran.  Healthcare, 
Health  facihties,  Health  professionals. 
Health  records.  Loans.  Medical  and 
dental  schools,  Medical  devices. 
Medical  research,  Medical  health 
programs.  Nursing  homes.  Philippines, 
Reporting  and  recordkeeping 
requirements.  Scholarships  and 
fellowships.  Travel  and  transportation 
expenses.  Veterans,  Veterans  Affairs 
Department. 

Approved:  September  23. 1994. 
(esse  Brown, 

Secrt'tary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  amended  as 
set  out  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  Part  17  is 
revised  to  read  as  follows: 

Authority:  38  U.S.C.  501.  38  U.S.C  7721, 
unless  otherwise  noted. 

2.  Part  17  is  amended  by  adding 
§§17.800  through  17.805  and  an 
undesignated  center  heading  preceding 
section  17.800  to  read  as  follows: 

Transitional  Housing  Loan  Program 

§  17.800    Purpose. 

The  purpose  of  the  Transitional 
Housing  Loan  Program  regulations  is  to 
establish  application  provisions  and 
selection  criteria  for  loans  to  non-profit 
organizations  for  use  in  initial  startup 
costs  for  transitional  housing  for 
veterans  who  are  in  (or  have  recently 
been  in)  a  program  for  the  treatment  of 
substance  abuse.  Ttis  program  is 
intended  to  increase  the  amount  of 
transitional  housing  available  for  such 
veterans  who  need  a  period  of 
supportive  housing  to  encourage 
sobriety  maintenance  and 
reestablishment  of  social  and 
community  relationships. 
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§17.801     D«flnition8. 

(a)  Applicant:  A  non-profit 
organization  making  application  for  a 
loan  under  this  program. 

(b)  Non-profit  organization:  A  secular 
or  religious  organization,  no  part  of  the 
net  earnings  of  which  may  inure  to  the 
benefit  of  any  member,  founder, 
contributor,  or  individual.  The 
organization  must  include  a  voluntary 
board  and  must  either  maintain  or 
designate  an  entity  to  maintain  an 
accounting  system  which  is  operated  in 
"accordance  with  generally  accepted 
accounting  principles.  If  not  named  in, 
or  approved  under  Title  38  U.S.C. 
(United  States  Code],  Section  5902,  a 
non-profit  organization  must  provide 
VA  with  documentation  which 
demonstrates  approval  as  a  non-profit 
organization  under  Internal  Revenue 
Code.  Section  501. c(3). 

(c)  Recipient:  A  non-profit 
organization  which  has  received  a  loan 
from  VA  under  this  program. 

(d)  Veteran:  A  person  who  served  in 
the  active  military,  naval,  or  air  service, 
and  who  was  discharged  or  released 
therefrom  under  conditions  other  than 
dishonorable. 

(Authority:  Sec.  8  of  Pub.  L.  102-54.  105  Stat 
271.  38  U.S.C.  501) 

§  17.802    Appllcatton  provisions. 

(a)  To  obtain  a  loan  under  these 
Transitional  Housing  Loan  Program 
regulations,  an  application  must  be 
submitted  by  the  applicant  in  the  form 
prescribed  by  VA  in  the  application 
package.  The  completed  application 
package  must  be  submitted  to  the 
Deputy  Associate  Director  for 
Psvchiatric  Rehabilitation  Serv  ices. 
(302/1110.  VA  Medical  Center.  100 
Emancipation  Drive,  Hampton,  VA 
23667.  An  application  package  may  be 
obtained  by  writing  to  the  proceeding 
address  or  telephoning  (804)  722-9961 
X3628  (This  is  not  a  toll-free  number) 

(b)  The  application  package  includes 
exhibits  to  be  prepared  and  submitted, 
including: 

(1)  Information  concerning  the 
applicant's  income,  assets,  liabilities 
and  credit  history, 

(2)  Information  for  VA  to  verify  the 
appUcant's  financial  information, 

(3)  Identification  of  the  official(s) 
authorized  to  make  financial 
transactions  on  behalf  of  the  applicant. 

(4)  Information  concerning: 
(i)  The  history,  purpose  and 

composition  of  the  applicant, 

(iij  The  applicant's  involvement  with 
recovering  substance  abusers,  including: 

(A)  Type  of  services  provided, 

(B)  Number  of  persons  served, 

(C)  Dates  during  which  each  type  of 
service  was  provided. 


(D)  Names  of  at  least  two  references 
of  government  or  community  groups 
whom  the  organization  has  worked  with 
in  assisting  substance  abusers, 

(iii)  The  applicant's  plan  for  the 
provision  of  transitional  housing  to 
veterans  including: 

(A)  Means  of  identifying  and 
screening  potential  residents, 

(B)  Numoer  of  occupants  intended  to 
live  in  the  residence  for  which  the  loan 
assistance  is  requested, 

(C)  Residence  operating  policies 
addressing  structure  for  democratic  self- 
government,  expulsion  policies  for 
nonpayment,  alcohol  or  illegal  drug  use 
or  disruptive  behavior, 

(D)  Type  of  technical  assistance 
available  to  residents  in  the  event  of 
house  management  problems, 

(E)  Anticipated  cost  of  maintaining 
the  residence,  including  rent  and 
utilities, 

(F)  Anticipated  charge,  per  veteran, 
for  residing  in  the  residence. 

(G)  Anticipated  means  of  collecting 
rent  and  utiHties  pajinents  from 
residents, 

(H)  A  description  of  the  housing  unit 
for  which  the  loan  is  sought  to  support, 
including  location,  type  of 
neighborhood,  brief  floor  plan 
description,  etc..  and  why  this  residence 
was  selected  for  this  endeavor. 

(iv)  The  applicant's  plans  for  use  of 
the  loan  proceeds. 

(Authority:  Sec.  8  of  Pub.  L.  102-54, 105  Stat. 
271,  38  U.S.C.  501) 

$17,803    Order  of  constderatlon. 

Loan  applications  will  be  considered 
on  a  first-come-first-serve  basis,  subject 
to  availability  of  funds  for  loans  and 
awards  will  be  made  on  a  first-come- 
first-serve  basis  to  applicants  who  meet 
the  criteria  for  receiving  a  loan.  If  no 
funds  are  available  for  loans, 
applications  will  be  retained  in  the 
order  of  receipt  for  consideration  as 
funds  become  available. 

(Authority:  Sec.  8  of  Pub.  L.  102-54.  105  Stat. 
271,  38  U.S.C.  501) 

$  17.804     Loan  approval  criteria. 

Upon  consideration  of  the  application 
package,  loan  approval  will  be  based  on 
the  following: 

(a)  Favorable  financial  history  and 
status. 

(1)  A  minimum  of  a  two-year  credit 
history, 

(2)  No  open  liens,  judgments,  and  no 
unpaid  collection  accounts, 

(3)  No  more  than  two  instances  where 
payments  were  ever  delinquent  beyond 
60  days, 

(4)  Net  ratio:  (monthly  expenses 
divided  by  monthly  cash  flow)  that  does 
not  exceed  40%, 


(5)  Gross  ratio:  (total  indebtedness 
divided  by  gross  annual  cash  flow)  that 
does  not  exceed  35%, 

(6)  At  least  two  favorable  credit 
references, 

(b)  Demonstrated  abiUty  to 
successfully  address  the  needs  of 
substance  abusers  as  determined  by  a 
minimum  of  one  year  of  successful 
experience  in  providing  services,  such 
as,  provision  of  housing,  vocational 
training,  structured  job  seeking 
assistance,  organized  relapse  prevention 
services,  or  similar  activity.  Such 
experience  would  involve  at  least 
twenty-five  substance  abusers,  and 
would  be  experience  which  could  be 
verified  by  VA  inquiries  of  government 
or  community  groups  with  whom  the 
applicant  has  worked  in  providing  these 
services. 

(c)  An  acceptable  plan  for  operating  a 
residence  designed  to  meet  the 
conditions  of  a  loan  under  this  program, 
which  will  include: 

(1)  Measures  to  ensure  that  residents 
are  eligible  for  residency,  i.e..  are 
veterans,  are  in  (or  have  recently  been 
in)  a  program  for  the  treatment  of 
substance  abuse,  are  financially  able  to 
pay  their  share  of  costs  of  maintaining 
the  residence,  and  agree  to  abide  by 
house  rules  and  rent/utilities  payment 
provisions, 

(2)  Adequate  rent/utiUties  collections 
to  cover  cost  of  maintaining  the 
residence, 

(3)  Policies  that  ensure  democratic 
self-nui  government,  including 
expulsion  policies,  and 

(4)  Available  technical  assistance  to 
residents  in  the  event  of  house 
management  problems. 

(d)  Selection  of  a  suitable  housing 
unit  for  use  as  a  transitional  residence 
in  a  neighborhood  with  no  known 
illegal  drug  activity,  and  with  adequate 
living  space  for  number  of  veterans 
planned  for  residence  (at  least  one  large 
bedroom  for  every  three  veterans,  at 
least  one  bathroom  for  every  four 
veterans,  adequate  common  space  for 
entire  household) 

(e)  Agreements,  signed  by  an  official 
authorized  to  bind  the  recipient,  which 
include: 

(1)  The  loan  payment  schedule  in 
accordance  with  the  requirements  of 
Pub.  L.  102-54.  with  the  interest  rate 
being  the  same  as  the  rate  the  VA  is 
charged  to  borrow  these  funds  from  the 
U.S.  Department  of  Treasury  and  with  a 
penalty  of  4%  of  the  amount  due  for 
each  failure  to  pay  an  installment  by  the 
date  specified  in  the  loan  agreement 
involved,  and 

(2)  The  applicant's  intent  to  use 
proceeds  of  loan  only  to  cover  initial 
startup  costs  associated  with  the 
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residence,  such  as  security  deposit, 
furnishings,  household  supplies,  and 
any  other  initial  startup  costs. 

(Authority:  Sec.  8  of  Pub.  L.  102-54. 105  StaL 
271.  38  U.S.C.  501) 

§17.805    Additional  terms  of  ioans. 

In  the  operation  of  each  residence 
established  with  the  assistance  of  the 
loan,  the  recipient  must  agree  to  the 
following: 

(a)  The  use  of  alcohol  or  any  illegal 
drugs  in  the  residence  will  be 
prohibited; 

(b)  Any  resident  who  violates  the 
prohibition  of  alcohol  or  any  illegal 
drugs  will  be  expelled  from  the 
residence; 

(c)  The  cost  of  maintaining  the 
residence,  including  fees  for  rent  and 
utilities,  will  be  paid  by  residents; 

(d)  The  residents  will,  through  a 
majority  vote  of  the  residents,  otherwise 
establish  policies  governing  the 
conditions  of  the  residence,  including 
the  manner  in  which  applications  for 
residence  are  approved; 

(e)  The  residence  will  be  operated 
solely  as  a  residence  for  not  less  than  six 
veterans. 

(Authoritv:  Sec.  8  of  Pub.  L.  102-54, 105  Stat. 
271,  38  U.S.C.  501) 

(FR  Doc.  94-24066  Filed  9-28-94;  8:45  am] 

BILUMG  CODE  8320-01-N 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
(FRL-5081-5] 

Standards  of  Performance  for  New 
Stationary  Sources,  Supplemental 
Delegation  of  Authority  to  Knox 
County,  TN 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Delegation  of  authority. 

SUMMARY:  On  June  2.  1994.  the  Knox 
County  Department  of  Air  Pollution 
Control  requested  that  EPA  delegate 
authority  for  implementation  and 
enforcement  of  additional  categories  of 
New  Source  Performance  Standards 
(NSPS).  Since  EPA's  review  of  Knox 
County's  pertinent  laws,  rules,  and 
regulations  showed  them  to  be  adequate 
and  effective  procedures  for  the 
implementation  and  enforcement  of 
these  Federal  standards,  EPA  has  made 
the  delegation  as  requested. 
EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  of  authority  is  July  28,  1994. 
ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 


of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch.  345 
Courtland  Street,  Atlanta,  Georgia 
30365. 
Knox  County  Department  of  Air 
Pollution  Control,  City-Coimty 
Building,  Room  339,  400  West  Main 
Avenue,  Knoxville,  Tennessee  37902. 
Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standards  should 
not  be  submitted  to  the  Region  IV  office, 
but  should  instead  be  submitted  to  the 
following  address:  Knox  County 
Deptulment  of  Air  Pollution  Control, 
City-County  Building,  Room  339,  400 
West  Meiin  Avenue,  Knoxville, 
Tennessee  37902. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  C.  Borel,  Regulatory  Planning  and 
Development  Section,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365,  (404)  347-3555,  x4197. 
SUPPLEMENTARY  INFORMATKM:  Section 
301,  in  conjunction  with  Sections  110 
and  111(c)(1)  of  the  Clean  Air  Act  as 
amended  November  15.  1990, 
authorizes  EPA  to  delegate  authority  to 
implement  and  enforce  the  standards  set 
out  in  40  CFR  part  60,  New  Source 
Performance  Standards  (NSPS). 

On  May  20. 1977,  EPA  initially 
delegated  the  authority  for 
implementation  and  enforcement  of  the 
NSPS  programs  to  Knox  County.  A 
subsequent  delegation  followed  on 
December  13, 1985,  in  which  Knox 
County  requested  an  update  of  its 
delegation  of  authority  for  previously 
delegated  NSPS  regulations.  On  June  2, 
1994,  Knox  Coimty  requested  a 
delegation  of  authority  for 
implementation  and  enforcement  of  the 
following  NSPS  categories  found  in  40 
CFR  part  60. 

1.  Standard  of  Performance  for  Metal 
Coil  Surface  Coating  Operations,  as 
specified  in  40  CFR  60.  Subpart  TT.  as 
amended  by  51  FR  22938.  June  24,  1986, 
as  adopted  May  25, 1994,  except 

§  60.466(d). 

2.  Standard  of  Performance  for 
Petroleum  Dry  Cleaners,  as  specified  in 
40  CFR  60,  Subpart  JJJ,  as  amended  by 
50  FR  49026  (November  27,  1985).  as 
adopted  May  25,  1994. 

3.  Standard  of  Performance  for 
Volatile  Organic  Compound  (VOC) 
Emissions  from  the  Synthetic  Organic 
Chemical  Manufacturing  Industry 
(SOCMI)  Reactor  Processes,  as  amended 
by  58  FR  45948  (August  31, 1993),  as 


specified  in  40  CFR  60,  Subpart  RRR, 
and  as  adopted  May  25, 1994,  except 
§  60.703(e). 

After  a  thorough  review  of  the 
request,  the  Regional  Administrator 
determined  that  such  a  delegation  was 
appropriate  for  this  source  category  with 
the  conditions  set  forth  in  the  original 
delegation  letter  of  May  20,  1977.  Knox 
County  sources  subject  to  the 
requirements  of  this  subpeu^  will  now  be 
under  the  jurisdiction  of  Knox  County. 

Since  review  of  the  pertinent  Knox 
County  laws,  rules,  and  regulations 
showed  them  to  be  adequate  for  the 
implementation  and  enforcement  of  the 
aforementioned  category  of  NSPS,  the 
EPA  hereby  notifies  the  pubHc  that  it 
has  delegated  the  authority  for  the 
source  category  listed  above  on  July  28, 
1994.  The  Office  of  Management  and 
Budget  has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  101, 110.  111.  112.  and 
301  of  the  Qean  Air  Act,  as  Amended  (42 
use.  7401.  7410,  7411,  7412.  and  7601). 

Dated:  September  1. 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
(FR  Doc.  94-24121  Filed  9-28-94;  8:45  am) 

BILUNQ  CODE  6560-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
Pocket  No.  FEMA-7111] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  ( 100-year]  flood 
elevations  for  new  buildings  and  their 
\;ontents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
pubhcation  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
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Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  baae  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Elxecutive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  COMTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch.  Mitigation 
Directorate.  500  C  Street,  SW.. 
Washington.  IX:  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  Usted  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  Oood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  pan  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 


the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  quahfy  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  bv  the  Flood  Disaster 
Protection' Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 


Regulatory  Classiiication 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  1 2866  of 
September  30. 1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  |ustice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329:  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376 

§65.4     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  o(  news- 
paper where  rx>tice  was 
published 

Chief  executive  officef  of 
oonwnunity 

Effective  date  of  modi- 
fication 

Community 

No. 

Flofida:  Citrus  

City  of  Inverrwss 

City  o<  NaperviUe  

City  o»  Roctiester 

• 

Town  ol  Cary  _ 

July  25.    1994,  August   1. 
1994,      Cnrus      County 
Chroncte. 

July    13.    1994.    July    20. 
1994.  NaperviOe  Sita 

Ju»y  29.   1994,  August  5, 
1994,  Post  BuHelin. 

Fetxuary    9,     1994.    Ftity 
ruary     16.     1994,     Ttie 
Cary  News. 

The     Hon.     O.J      Hum- 
phries.   Mayor    of    the 
City  of  Inverness,  212 
West   Man   Street,   In- 
verness, FkXKJa  34450. 

The     Hon.     Samuel     T 
Macrane,  Mayor  ot  the 
City  of  Napervitle,  400 
South     Eagle     Street, 
Napervitle,            Illinois 
60566-7020 

The  Hon.  Chuck  Hazama, 
Mayor   of   the   City   of 
Rochester,     City     HaM. 
Room  200,   Rochester. 
Minnesota  55902. 

The  Hon.  Koka  E.  Booth, 
Mayof  of  the  Town  of 
Gary.   P.O.   Box    1147, 
Gary.     North    Carolina 
27512-1147. 

Jufy  18.  1994  

120348  B 

Illinois  DuPage  and 

June  30.  1994 

170213  C 

Witt  Counties. 
Minnesota:  Olmsted 

July  21,  1994  

275246  C 

County 
North  Caroiina:  Wake 

July  1.  1993 

370238 

County. 

State  and  county 


Tennessee:  Cheatham 


Virginia:  UnirKor- 
porated  areas  of 
Rockingham  County. 


Location 


Unincorporated  areas 


Rockingfiam  County 


Dates  and  name  ot  news- 
paper where  notice  was 
putiiished 


January  19,  1994,  January 
26.  19S4,  Ashland  City 
Times. 


July  19.  1994,  July  26, 
1994,  DaOy  News 
Record 


Chief  executive  officer  of 
community 


Ms.  Unda  Fizer,  Execu- 
tive for  Cheatham 
County,  100  PutHic 
Square.  Suite  105, 
Ashland  City,  Terv 
r»essee  37015. 

Mr  vVilliam  G.  O'Brien, 
Rcckir>gham  County 
Administrator,  20  East 
Gay  Street,  Harrison- 
burg, Virginia  22801. 


Effectve  date  of  modi- 
fication 


Decemtjer  17.  1993 


July  12.  1994 


Community 
No. 


470026 


510133  B 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  September  20,  1994. 

Robert  F.  Shea, 

Acting  Associate  Director  for  Mitigation. 
(FR  Doc.  94-24118  Filed  ^28-94;  8:45  am] 

BiLUNG  COOe  «71ft-03-P 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (lOO-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(lOO-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  K.  Buckley.  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SW., 
Washington,  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FhMA  or  Agency)  makes  final 
determinations  listed  below  of  base 


flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Ehsaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owTiers  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  commimities  Usted  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
bom  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  estabUsh  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 


regulatory  flexibiUty  analysis  has  been 
prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  poUcies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federahsm. 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  pubUshed  under  the 
authority  of  §67.11  are  amended  as 
follows: 
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Source  ol  flooding  and  location 

fOeplhin 

feet  above 

around 

•fclevation 

in  feet 

(NGVO) 

QEORQIA 

Augusta      (city).      Richmond 
County  (FEMA   Docket  No. 
707») 

Savannah  River 
Approximately       1 J5       mile* 
downsUeam    of    ttie    con- 
fluence ol  Butter  Creek  

Approximately   i  35  miles  up- 
stream ol  Interatale  20  

Maps  svallat><e  for  inspection 

at   the   City-County    Municipal 
BuikJtng.    530   Greene   Street. 
Augusta.  Georgia. 

•122 

•151 

Rlctmtond    County    (Unlncor- 
pofled       Area*)       (FEMA 
Docket  No.  7079) 
Savannah  River: 
Approximately    06    mile    up- 
stream at  Its  corAierx:e  wtlh 
McBean  Creek  

'108 

Approximately    0.9    mie    up- 
stream   al    Sandbar    Ferry 
Road   (at   City   o<   Augusta 

corporate  limits)  — — 

Sp»nf  Creok: 

At  confluence  with  Savanitah 
River  

Approximately  400  leet  down- 
stream oi  State  Route  56    ... 
uapa  aoaWatoie  (or  Inspection 

at   the   City-County   Municipai 

BuiMing.   530   Greene   Street. 

Augusta.  Georgia. 

•133 

•118 
•125 

OKLAHOMA 

Osage       County       (Unincor- 
porated      Areas)       (FEMA 
Docket  No.  7091) 

Arkaness  River: 
Approxiirtatety  2.0  miles  down- 
stream o(  U.S.  Route  60  

At  Kaw  Lake  Dam  

•92? 
•951 

Bird  Creek 

Appfoximately    13    miles    up- 
stream ol  State  Route  20  .... 

Approximately    1.5    miles    up- 
stream o(  US  Route  60  and 
State  Route  1 1  

•637 
•823 

Sana  Creek: 

At   county   boundary   approxi- 
maMy  0.9  mile  downstream 
olStata  Route  123 

Approximately    16    miles    up- 
stream  of   confluence   with 
Panther  Creek 

•670 
•690 

Homny  Creek. 

Approximately  600  feet  down- 
stream of  Texas  and  Pacific 
Railroad 

At     confluerKe     of     Ouapaw 
Creek  

•624 
•642 

Clear  Creek: 

«Oap»)in 

teet  above 

Source  of  floodkig  and  tocagion 

QfOunc) 
'Elevation 

m  teet 

(NGVD) 

At  the  dowr^ream  corporate 

limits  approximately  0  3  mite 

upstream   of    US.    Highway 

60  and  State  Highway  1 1  ._. 

•820 

At  ttie  upstream  corporate  lim- 

its approximately   035  mile 

upstream   of    U.S.    Highway 

60  and  State  Highway  1 1   .... 

•820 

Delaware  Creek: 

At    county    txjurxJary    approxi- 

rr«tely     3  7     miles     down- 

stream of  CouTTty  Road 

•619 

Approximately     5     miles     up- 

stream of  county  boundary 

at  the  most  upstream  cross- 

ing of  County  Road  _... 

•637 

Flat  Rock  Creek: 

Approximately       1 .200       feet 

downsUeam  of  confluerxa  of 

Flat  Rock  Creek  Tributary  B 

•648 

Approxvnateiy    1.500  feet  up- 

stream of  Osage  Drive 

•717 

Ouapaw  Creek: 

At    confluence    wtth    Hominy 

Creek _ 

•643 

Approximately    1.5    miles    up- 

stream of  confluence  of  East 

Prong  Creek  _ _ 

•701 

BuOer  Creek: 

At  Suneet  Boulevard 

•677 

Approximately    54    miles    up- 

stream of  Sunset  Boulevard 

•707 

Roc*  Creek: 

A«    confluence    with    Hominy 

Creek  

•625 

Approximately    2.5    miles   up- 

stream of  County  Road _. 

•643 

Javrte  Creek: 

Approximately  600  feel  dowrv 

slream  of  I44th  Street  

•641 

Approximately     0  7     mile    i^ 

stream  of  i44th  Street  

•655 

Penn  Creek: 

Approximately  300  feet  dowrv 

stream  of  corporate  hmte    ... 

•781 

Approximately  ^  0  5    mile    up- 

stream of  confluence  of  "B" 

Creek  __. 

•791 

Claremore  Creek: 

Approximately  150  feet  dowrv 

stream   of    Mis&oun-Kansas- 

Taxas  Railroad  (£<>andoned) 

•782 

At  upstream  corporate  limits  ... 

•793 

Euchee  Creek: 

At  downstream  county  bound- 

ary   

•691 

At  confluence  of  Euchee  Creak 

Tnbutary  

•699 

Euchee  Creek  Tnbutary: 

At   confluence   with   Arkar«as 

River  _... 

•699 

Approximately    950    feet    up- 

stream of  Wiflow  Street 

•719 

Eliza  Creek: 

At  downstream  oourrty  bourx}- 

ary                       

•670 

At  U.S.  Route  60  

•715 

B-Creek: 

At  confluence  with  Penn  Creek 

•784 

Source  of  floodir>g  and  kx^ation 


Approximately  0.9  mile  up- 
stream  of   confluence   with 

Penn  Creek  

Flat  Rock  Creek  Tributary  C: 

Al  conftuerx^e  with  Flat  Rock 
Creek  Tntxjtary  B 

Approximately    1.3    miles    up- 
stream  of   confluence    with 
Flat  Rock  Creek  Tributary  B 
Flat  Rock  Creek  Tnbutary  B: 

Al  confluerx»  with  Flat  Rock 
or©©w 

Approximately  1.5  miles  up- 
stream of  confluence  of  Flat 

Rock  Creek  Tritxrtary  C  

Flat  Rock  Creek  Tnbutary  D: 

At  confluence  with  Flat  Rock 
Creek 

Approximately  1.6  miles  up- 
stream of  confluence  with 
Flat  Rock  Creek  

Maps  available  for  Inspection 

at  the  Osage  County  Soil  arxj 
Land  Conservation  Oftce.  628 
Kihekah.  Pawhuska,  Okla- 
homa. 


#Depth  in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD) 


•794 
•653 
'689 
•649 
•696 
•675 
•727 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.    Flood  Insuraiu:e") 

Pated:  September  20.  1994. 
Robert  F.  Shea. 

Acting  Associate  Director  for  Mitigation. 
(FRDoc.  94-24119  Filed  9-2&-94:  8:45  anij 
•iLLBia  cooc  sns-es-^ 


LEGAL  SERVICES  CORPORATION 

45CFR  Part  1602 

Procedures  for  Disclosure  of 
Information  Under  the  Freedom  of 
Information  Act 

AGENCY:  Legal  Services  Oirporation. 
ACnON:  Final  rule;  withdrawal  of  rule. 

SUMMARY:  This  document  withdraws  the 
amendments  to  the  Legal  Services 
Corporation's  ("LSC"  or  "Corporation") 
regulation  implementing  the  Freedom  of 
Information  Act  ("FOL\ ").  which  were 
to  become  effective  on  October  2.  1994, 
to  allow  apportunity  for  further 
consideration  by  the  LSC  Boards. 
EFFECTIVE  DATE:  Effective  September  29. 
1994,  the  amendments  to  45  CFR  part 
1602  pubhshed  at  58  FR  52918  are 
withdra\*'n. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortune.  General  Counsel. 
202-33&-8810. 

9UPFl£MENTARY  INFORMATION:  A  Hnal 
rule  amending  45  CFR  Part  1602  was 
published  in  the  Federal  Register  on 


October  13.  1993,  with  an  effective  date 
of  November  12.  1993.  58  FR  52918. 
Because  the  Corporation's  fiscal  year 
1994  appropriations  act  (Pub.  L.  103- 
121. 107  Stat.  1184)— which  became  law 
prior  to  the  original  effective  date  of 
November  12.  1993 — operated  to  delay 
the  effective  date  of  the  rule  until  after 
October  1.  1994.  the  Corporation 
published  a  notice  in  the  Federal 
Register  announcing  that  the  effective 
date  of  the  final  rule  was  delayed  to 
October  2.  1994.  absent  superseding 
action  by  the  Corporation's  Board  of 
Directors.  58  FR  65291. 

On  September  20.  1994.  the 
Corporation's  Board  voted  by  notational 
vote  to  withdraw  the  final  rule 
amending  45  CFR  Part  1602  so  that  the 
rule  would  not  become  effective  before 
the  Board  had  an  opportunity  for  further 
consideration. 

Dated:  September  22.  1994. 
Victor  M.  Fortuno, 

General  Counsel. 

IFR  Doc.  94-23994  Filed  9-28-94;  8:45  am] 
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FEDERAL  COMMUNICA^ 
COMMISSION 


(ONS 


47  CFR  Part  73 

;MV  Docket  No  94-37;  RM-8449] 

Radio  Broadcasting  Services;  Lihue 
Kauai,  HI 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  allots  Channel 
251C  to  Lihue  Kauai.  Hawaii,  as  that 
commimity's  third  local  FM  service,  at 
the  request  of  Linohau  Entertainment, 
See  59  FR  27525.  May  27.  1994. 
Channel  251C  can  be  allotted  to  Lihue 
Kauai  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  a  site 
restriction.  The  coordinates  for  Channel 
251C  at  Lihue  Kauai  are  North  Latitude 
21-58-48  and  West  Longitude  159-22- 
30.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  Nov.  7, 1994.  The 
window  period  for  fiUng  applications 
for  Chaimel  251C  at  Lihue  Kauai, 
Hawaii,  will  be  open  on  November  7. 
1994,  and  close  on  December  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  iS  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-37. 
adopted  September  14.  1994.  and 


released  Sept.  21. 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  1919  M  Street,  NW.,  Room  246,  or 
2100  M  Street,  NW..  Suite  140. 
Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  75— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    (Amended] 

2.  Section  73.202Cb),  the  Table  of  FM 
Allotments  under  Hawaii,  is  amended 
by  adding  Chaimel  251C  at  Lihue. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-23785  Filed  9-28-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Parts  382  and  391 

R!N  2125-AA79.  2125-AC85,  2125-AD06, 
212&-AC81 

Federal  Motor  Carrier  Safety 
Regulations;  Technical  Amendments 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule;  technical 
amendments. 

SUMMARY:  This  document  makes 
technical  amendments  to  indicate  that 
the  Office  of  Management  and  Budget 
(0MB)  has  approved  the  recordkeeping 
requirements  in  the  final  rules  for 
controlled  substances  and  alcohol  use 
and  testing. 

EFFECTIVE  DATE:  September  29.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Rombro,  Office  of  Motor  Carrier 
Standards.  (202)  366-5615.  or  Mr.  David 
Sett.  Office  of  Chief  Counsel.  (202)  366- 
1392.  Federal  Highway  Administration. 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Office  hours  are  ft-om  7:45 


a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  On 
December  23, 1993,  and  February  15, 
1994.  the  FHWA  published  final  rules 
on  controlled  substances  and  alcohol 
use  and  testing  of  commercial  motor 
vehicle  drivers  (58  FR  68220  and  59  FR 
7484).  This  document  makes  technical 
amendments  to  parts  382  and  391  to 
indicate  that  the  Office  of  Management 
and  Budget  has  approved  the 
recordkeeping  requirements  of  these 
final  rules. 

Rulemaking  Analyses  and  Notices 

Because  this  final  rule  simply 
provides  notice  to  the  pubUc  that  the 
OMB  has  approved  the  information 
collection  requirements  of  two  FHWA 
rulemakings  and  does  not  change  these 
rules  in  any  way.  the  FHWA  believes 
that  prior  notice  and  opportunity  for 
comment  are  uimecessary  under  5 
U.S.C.  553(b)(3)(B),  and  that  good  cause 
exists  to  dispense  with  the  30-day  delay 
in  effective  date  ordinarily  required 
under  5  U.S.C.  553(d).  In  this  purely 
technical  action,  the  FHWA  is  not 
exercising  discretion  in  a  way  that  could 
be  meaningfully  affected  by  public 
comment. 

In  addition,  due  to  the  technical 
nature  of  this  final  rule,  the  FHWA  has 
determined  that  prior  notice  and 
opportunity  for  comment  are  not 
required  under  the  Department  of 
Transportation's  regulatory-  policies  and 
procedures,  as  it  is  not  anticipated  that 
such  action  would  result  in  the  receipt 
of  useful  information.  Therefore,  the 
FHWA  is  proceeding  directly  to  a  final 
rule  which  is  effective  upon  its  date  of 
publication. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DO  T 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
regulator^'  action  is  not  significant 
under  Executive  Order  1 2866  or  the 
regulatory  policies  and  procedures  of 
the  DOT.  This  rulemaking  action  does 
not  impose  any  new  requirements;  it 
merely  provides  notice  of  OMB 
acceptance  of  the  paperwork 
requirements  of  previously  published 
rules.  Because  it  does  not  amend  these 
rules  in  any  way.  this  rule  vdll  not  have 
any  economic  impact.  Therefore,  a  full 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-162),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  The  FHWA 
beheves  that  this  rule,  in  simply 
technically  amending  the  FMCSRs. 
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would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12612  (Federalism 
Assessment) 

The  FHWA  has  analyzed  this  action 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  certifies  that  this  action  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  separate  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety  The  regulations 
implementing  Executive  Order  12372 
regarding  intergoverrunental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  technical  amendment  provides 
information  collection  numt>ers 
approved  by  the  Offire  of  Management 
and  Budget  for  purposes  of  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501-3520  In  §$382,101  and 
391.87.  the  OMB  has  ossigned  control 
number  2125-0543.  which  expires  on 
Manh  1.  1997. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year  The  RIN  contained 
in  the  heading  of  Uiis  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiecta  in  49  CFR  Parts  3B2  and 
391 

Alcohol  testing.  Controlled  substances 
testing.  Highways  and  roads.  Motor 
carriers.  Motor  vehicle  safety. 

Issued  on:  September  2.1.  1994 
Tbeodor*  A.  McConnell, 

Chiel  Ciyunsel 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  title  49.  Code  of 
Federal  Regulations,  chapter  III, 
subchapter  B,  as  sot  forth  below. 


PART  382-[AMENDED) 

1.  The  authority  citation  for  part  382 
is  revised  to  read  as  follows: 

Autiiority:  49  U  S  C.  31136  and  31302  e( 
seq.  49  U.S.C  31502;  49  CFR  1.48. 

$382,101     [Amended] 

2.  Section  382.101  is  amended  by 
adding  the  following  parenthetical 
language  at  the  end  of  the  section  to 
read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0543) 

PART  391— [AMENDED! 

3.  The  authority  citation  for  part  391 
is  revised  to  read  as  follows: 

Authority:  49  U  S.C.  504,  31136.  and 
31502;  49  CFR  1.48. 

$391.87    [Amended] 

4.  Section  391  «7  is  amended  by 
adding  the  following  parenthetical 
language  at  the  end  of  the  section  to 
read  as  follows: 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0543) 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  93-31,  NoUce  02] 

RIN2127-AE78 

Federal  Motor  Vehicle  Safety 
Standards;  Warning  Devices 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Final  rule. 

summary:  This  final  rule  amends 
Federal  Motor  Vehicle  Safety  Standard 
No.  125.  Warning  Devices.  As  amended, 
the  standard  applies  only  to  those 
warning  devices  that  do  not  have  self- 
contained  energy  sources  and  that  are 
designed  to  be  carried  in  buses  and 
trucks  that  have  a  gross  vehicle  weight 
rating  (GVWR)  greater  than  10.000  lbs. 
Previously,  the  standard  applied  to  all 
warning  devices  that  do  not  have  self- 
contained  energy  sources  and  that  are 
designed  to  be  carried  in  motor  vehicles. 
This  final  rule  provides  warning  device 
manufacturers  with  greater  design 
flexibility  and  regulatory  relief. 
DATES:  The  amendments  made  by  this 
final  rule  are  effective  October  31.  1994. 
Petitions  for  reconsideration  of  this  final 
rule  must  be  filed  by  October  31,  1994. 
ADDRESSES:  Petitions  for  reconsideration 
of  this  final  rule  should  refer  to  the 


docket  and  notice  number  cited  in  the 
heading  of  this  final  rule  and  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street.  SW.  Washington, 
DC  20590.  It  is  requested,  but  not 
required,  that  10  copies  be  submitted. 

FOR  FURTHER  INFORII«ATK)N  CONTACT: 
Mr.  Kenneth  O.  Hardie.  Office  of 
Vehicle  Safety  Standards.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW.  Washington, 
DC  20590.  Mr.  Hardie's  telephone 
number  is:  (202)  366-6987. 

SUPPLEMENTARY  INFORMATION: 

Background 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  125,  Warning 
Devices,  specifies  requirements  for 
warning  devices  that  do  not  have  self- 
contained  energy  sources  (nonpowered 
warning  devices)  and  that  are  designed 
to  b>e  carried  in  motor  vehicles  and 
placed  on  the  roadway  to  warn 
approaching  traffic  of  the  presence  of  a 
stopped  vehicle.  The  standard  does  not 
apply  to  devices  designed  to  be 
permanently  affixed  to  the  vehicle.  The 
purpose  of  the  standard  is  to  reduce 
deaths  and  injuries  due  to  rear-end 
collisions  between  moving  traffic  and 
disabled  or  stopped  vehiiles.  The 
standard  specifies  that  the  warning 
devices  are  to  be  triangular,  open  in  the 
center,  covered  with  orange  fluorescent 
and  red  reflex  reflective  material,  and 
capable  of  being  erected  on  the 
roadway.  The  characteristics  are 
intended  to  assure  that  the  warning 
device  can  be  readily  observed  during 
daytime  and  nighttime  lighting 
conditions,  have  a  standardized  shape 
for  quick  message  recognition,  and 
perform  properly  when  deployed. 

Standard  No.  125  proscribes 
manufacturers  from  marketing  other 
nonpowered  warning  devices  with 
physical  or  performance  characteristics 
differing  from  the  standard's 
specifications.  Some,  including  P.C.S. 
Safety  Corporation,  that  petitioned  for 
rulemaking  to  amend  Standard  No.  125. 
have  contended  that  the  standard  is  too 
design  restrictive  since  it  prohibits  other 
nonpowered  warning  devices  which 
may  adequately  warn  approaching 
drivers  of  a  disabled  vehicle. 

Notice  of  Proposed  Rulemaking 

On  May  10.  1993,  NHTSA  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  (See  58 
FR  27514)  In  the  NPRM.  NHTSA 
proposed  to  amend  Standard  No.  125  by 
making  the  standard  applicable  only  to 
those  warning  devit  ps  that  do  not  have 
self-contained  energy  sources  and  that 


are  designed  to  be  carried  in  buses  and 
trucks  that  have  a  gross  vehicle  weight 
rating  (GVWR)  greater  than  10.000  lbs. 
As  a  rationale  for  the  proposed  change. 
NHTSA  tentatively  concluded  that  no 
longer  applying  Standard  No.  125  to 
nonpowered  warning  devices  designed 
to  be  carried  in  vehicles  with  a  GVWR 
of  10.000  pounds  or  less  v^ould  provide 
greater  freedom  for  manufacturers  in 
designing  nonpowered  warning  de\'ices 
for  the  general  public  and  would  reUeve 
an  unnecessary  regulatory  burden  on 
industry.  NHTS,^  also  tentatively 
concluded  that  Standard  No.  125  should 
continue  to  apply  to  nonpowered 
warning  devices  for  use  in  vehicles 
subject  to  Federal  Highway 
Administration  (FHWA)  regulations  and 
to  any  comparable  state  regulations, 
since  the  FMVSS  and  FHWA's 
regulations  complement  one  another. 
The  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  (49  CFR  parts 
350-399)  of  the  Federal  Highway 
Administration  (FHWA)  are  applicable 
to  commercial  motor  vehicles  (vehicles 
that  have  a  GVWR  greater  than  10.000 
pounds)  and  their  operators. 

NHTSA  further  noted  that  although  it 
regulated  nonpowered  warning  devices 
designed  to  be  carried  in  a  motor 
vehicle,  the  agency  has  not  required  that 
vehicles  be  equipped  with  such  warning 
devices.  In  the  May  1993  NPRM, 
NHTSA  also  cited  two  NHTSA-funded 
studies  of  warning  device  efficacy  in 
support  of  its  tentative  conclusion  that 
nonpowered  warning  triangles  may  not 
be  effective  in  reducing  disabled 
vehicle-related  accident  rates.  Neither 
study  addressed  vehicles  stopped  on  the 
road.  The  studies  addressed  vehicles 
stopped  on  the  road.  The  studies 
addressed  vehicles  stopped  on  the 
shoulder  of  the  road.  (Since  many 
public  comments  addressed  the  studies' 
findings,  the  studies  are  more  fully 
discussed  below  in  the  section  on 
NHTSA's  response  to  public  comments.) 
In  the  NPRM,  NHTSA  further  staled  its 
belief  that  additional  data  on  the 
efficacy  of  the  nonpowered  warning 
triangles  could  be  collected  only  after 
significant  expenditure  of  agency 
resources.  Even  if  NHTSA  devoted  its 
resources  to  collecting  data,  it  believed 
the  findings  resulting  from  the  data 
might  not  demonstrate  a  safety  benefit. 

NHTSA  also  acknowledged  concern 
about  problems  that  might  occur  if 
nonpowered  warning  devices  designed 
for  use  in  passenger  cars  were  no  longer 
subject  to  Standard  No.  125.  NHTSA 
invited  comments  and  supporting 
technical  information  atxsut  any 
potential  problems  which  commenters 
might  envision. 


This  rulemaking  also  responds  to  a 
petition  for  rulemaking  irom  P.C.S. 
Safety  Corporation.  P.CS.  apparently 
wishes  to  market  a  nonpowered  warning 
device  that  does  not  meet  Standard  No. 
125  specifications.  P.C.S.  petitioned 
NHTSA  to  amend  Standard  No.  125  to 
permit  the  marketing  of  its  device. 

Public  Comments  and  NHTSA 
Response 

In  response  to  the  NPRM,  NHTSA 
received  comments  from  16 
commenters.  Two  commenters 
supported  the  proposal.  One  supporter 
was  Dr.  Andrew  Huang,  an  inventor  of 
an  alternate  warning  device,  without  a 
self-contained  energy  source,  that  is 
designed  to  be  carried  in  motor  vehicles. 
If  the  proposal  becomes  final.  Dr. 
Huang's  device  would  be  permitted  to 
be  produced  for  use  in  vehicles  that 
have  a  GVWR  of  10,000  lbs.  or  less.  Ford 
Motor  Company,  the  other  supporter, 
stated  that  the  proposal  would 
potentially  benefit  motor  vehicle  safety 
by  removing  design  restrictions  that 
may  result  in  warning  devices  whose 
designs  and  costs  are  more  suitable  for 
purchase  and  use  by  drivers  of  light 
duty  vehicles.  Another  inventor,  Mr. 
Carl  Monk,  wrote  in  favor  of  changes  to 
specifications  for  Standard  No.  125, 
since  "no  one  can  read  the  required 
instructions  for  assembly  at  night 
without  lights"  and  in  emergencies, 
nighttime  assembly  may  be  necessary. 

Thirteen  commenters  opposed  the 
proposal  to  make  Standard  No.  125 
applicable  only  to  nonpowered  warning 
devices  designed  to  be  carried  in  buses 
and  trucks  that  have  a  GVWR  greater 
than  10,000  pounds.  Most  commenters 
provided  reasons  for  their  opposition. 
Although  the  comments  varied,  the 
commenters'  reasons  for  opposing  the 
proposal  can  generally  be  categorized  as 
follows: 

1.  Studies  show  Standard  No.  125's 
equilateral  triangle  design  provides  the 
most  effective  warning  of  a  disabled 
vehicle. 

2.  Greater  design  freedom  will  dilute 
the  distinctiveness  of  the  warning 
triangle,  and  will  result  in  increased 
motorist  confusion,  with  a  potential  for 
increased  colUsions. 

3.  NHTSA's  not  regulating 
nonpowered  warning  devices  designed 
to  be  carried  in  •  abides  with  a  GVWR 
of  10,000  lbs.  or  less  would  result  in 
state  regulation  of  such  warning 
devices.  Motorists  would  be 
discouraged  from  using  warning 
devices,  for  fear  that  the  use  of  a 
particular  device  would  be  permitted  in 
one  state,  but  not  in  other  states. 

The  three  issues  raised  by  opposing 
commenters.  additional  minor  issues. 


and  NHTSA's  response  to  each  issue  are 
discussed  below. 

1.  Studies  On  Efficacy  of  the  Standard 
No.  125  Warning  Triangle  as  a  Warning 
Device 

Federal  Mogul  Corporation,  K.D. 
Lamp  Company,  Sate-Light 
Manufacturing,  Transportation  Safety 
Equipment  Institute  (TSEl).  Dr.  Merrill 
Allen  of  Indiana  University,  and  Dr. 
Hehnut  Zwahlen  of  Ohio  University,  all 
disagreed  with  NHTSA's  conclusion 
that  studies  did  not  show  efficacy  of  the 
Standard  No.  125  warning  device 
(warning  triangles).  Sate-Lite  and  TSEl. 
in  particular,  disagreed  with  NHTSA's 
position  that  two  NHTSA-funded 
studies  support  the  conclusion  that 
warning  triangles  may  not  be  effective 
in  reducing  disabled-vehicle  related 
accident  rates. 

The  two  studies  at  issue  are:  Study  of 
Safety-Related  Devices — Emergency 
Warning  Devices  for  Disabled  Vehicles. 
of  August  19, 1986  (prepared  by 
NHTSA's  Office  of  Crash  Avoidance 
Research);  and  Analysis  of  the 
Dismounted  Motorist  and  Road-Worker 
Model  Pedestrian  Safety  Regulation. 
August  1982  (prepared  by  Uimer,  Leaf, 
and  Blomberg).  Arnong  other  subjects, 
both  studies  discussed  field 
experiments  conducted  by  M.J.  Allen, 
S.D.  Miller,  and  J.L.  Short  of  Indiana 
University.  The  field  experiments 
simulated  disabled  vehicles  that  were 
parked  on  the  shoulder  of  a  roadway 
whose  speed  limit  was  65  mph.  TTie 
experiments  tried  to  evaluate  the 
responses  of  passing  motorists  to  a 
stopped  vehicle  and  warning  devices, 
including  warning  triangles  and  flares. 

The  experiments  were  based  on  the 
assumptions  that  if  warning  devices 
were  effective,  they  would  induce 
measurable  decreases  in  passing  vehicle 
speed  and  increases  in  lateral  separation 
between  the  moving  and  disabled 
vehicle  and  that  such  measurable 
"Jianges  would  signify  a  decrease  in 
accident  potential.  In  a  1971  Allen, 
Miller  and  Short  experiment,  it  was 
determined  that  at  night,  the  warning 
triangles  induced  a  reduction  in  passing 
vehicle  speed  of  only  1.5  mph  on 
average.  During  the  day,  none  of  the 
emergency  warning  device 
configurations  (i.e.,  flares  alone,  flares 
and  triangles,  triangles  alone,  etc.) 
induced  any  reduction  in  passing 
vehicle  speed  or  any  increase  in  lateral 
separation,  when  compared  to  the 
situation  when  no  warning  devices  were 
placed  behind  the  disabled  vehicle.  The 
1971  Allen  et  al  experiment  showed  that 
although  flares  and  triangles  were  about 
equally  effective,  the  single  most 
effective  daytime  condition  for  reducing 
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speed  was  three  triangles  placed  at  2. 
4A,  and  100  paces  l)ehind  the  vehicle. 
This  condition,  however,  only  induced 
a  »pe«d  reduction  of  3-4  mph  compared 
to  the  disabled  vehicle-only  condition. 

In  Standard  No.  125,  NHTSA  does  not 
«pe<  if\  the  number  of  triangles  that 
snoiild  be  deployed  with  a  stopped 
vehicle.  Figure  2  of  Standard  No.  125 
depicts  only  one  triangle  deployed 
behind  the  stopped  venicle.  At  no  time 
during  the  history  of  Standard  No.  125, 
has  NHTSA  ever  considered  the  use  of 
more  than  one  triaogle  for  vehicles  with 
^  GVWR  of  lO.OOO  lbs.  or  less. 

In  1975,  Miller  performed  a  follow-up 
study  along  the  same  roadway.  As  in  the 
»arlipr  field  experiment,  disabled 
vehicles,  parked  on  the  shoulder  of  the 
roadway,  were  simulated.  Miller's 
experiment  tried  to  evaluate  the 
responses  of  passing  motorists  to  a 
stopped  vehicle  and  warning  devices, 
including  triangles  and  flares.  In  his 
follow-up  study.  Miller  added  a  four- 
way  flasher  activation  (on  the  disabled 
vehicle)  as  a  condition.  Miller 
concluiied  that  during  the  day,  the  use 
of  four-way  flashers  or  warning  triangles 
generally  had  no  effect  on  speed.  The 
1975  Miller  study  also  indicated  that  at 
night,  four-way  flashers  were  more 
effective  than  warning  triangles  in 
inducing  a  reduction  in  passing  vehicle 
speed  and  an  increase  in  lateral 
separation  in  the  disabled  vehicle 
situation. 

In  their  comments,  both  TSEI  and 
Sate-Lite  cited  the  August  1986  and 
August  1982  studies  as  showing  efficacy 
of  the  warning  triangles.  Both  TSEI  and 
Sate-Lite  appeared  to  t)elieve  that 
NHTSA  believes  powered  warning 
devices  are  more  effective  than 
nonpowered  warning  triangles  because 
the  powered  devices  may  induce  greater 
speed  reductions  and  greater  lateral 
separations  with  resp(K:t  to  passing 
vehicles.  NHTSA  has  no  position  on  the 
efficacy  of  warning  devices  with  self- 
contained  energy  sources,  since  it  has 
no  data  regarding  their  effectiveness. 

In  the  NPRM,  NHTSA  stated  that  the 
1986  and  1982  studies  about  warning 
devices  evaluated  the  response  of 
passing  motorists  to  such  devices,  based 
on  the  assumption  that  measurable 
changes  in  passing  vehicle  speed  and 
lateral  separation  between  the  moving 
and  the  disabled  vehicle  signify  a 
decrease  in  accident  potential.  While 
studies  based  on  this  assumption  may 
not  fully  evaluate  warning  device 
effectiveness,  they  do  evaluate  the 
response  of  some  drivers  when 
confronted  with  a  warning  device. 

Sate-Lite  in  its  defense  of  retaining 
warning  triangle  apphcabihty  for 
vehicles  with  a  GVWR  of  10.000  lbs  or 


less,  stated  that  the  effectiveness  or 
primary  function  of  the  warning  triangle 
is  not  necessarily  to  halt  traffic,  reduce 
speed  or  alter  driving  activity  such  as 
lateral  movement,  as  suggested  by    . 
NHTSA "s  discussion  of  the  field 
experiments'  data  on  the  two  studies  at 
issue.  Sate-Lite  stated  that  the  purpose 
of  the  warning  triangle  is  to  impart 
awareness  to  the  approaching  driver  of 
the  presence  of  a  f)arked  or  disabled 
vehicle.  Sate-Lite  in  its  discussion  of 
this  issue  adopted  the  perspective  that 
the  passing  motorists  may.  in  fact,  have 
reacted  to  the  warning  triangle,  assessed 
the  situation,  and  proceeded  past  the 
test  site  without  adjusting  speed  or 
separation  because  the  drivers  judged 
that  no  hazard  was  involved  (or  that  the 
motorist  reacted  well  before  the  site  and 
then  resumed  normal  course  and  speed). 
Sate-Lite  suggested  that  an  apparently 
normal  parked  vehicle  that  is  off  the 
roadway  would  not  be  considered 
hazardous  and  would  cause  no  overt 
driving  response  (although  it  might 
prompt  changes  in  visual  search 
behavior  or  in  readiness  to  respond; 
changes  not  detectable  by  remote 
measurement). 

NHTSA  does  not  find  Sate-Lites 
interpretation  of  the  field  experiments' 
data  to  favor  use  of  the  warning  triangle. 
Sate-Lite's  interpretation  does  not 
indicate  whether  the  drivers  may  have 
slowed  down  in  advance  of  the  vehicle 
because  they  saw  just  the  stopped 
vehicle  or  the  warning  triangle  and  the 
stopped  vehicle.  If  it  cannot  be  shown 
that  the  Standard  No.  125  warning 
triangle  changes  driver  behavior  any 
more  than  just  the  presence  of  the 
stopped  vehicle,  there  does  not  appear 
to  be  any  demonstrable  safety  benefit  in 
using  the  warning  triangle. 

Dr.  Helmut  Zwahlen  also  disagreed 
that  speed  reduction  and  lateral 
displacement  correctly  measure 
accident  reduction  potential  of  a 
warning  device.  He  asserted  that  more 
guidance  about  the  roadway  conditions 
ahead,  such  as  that  provided  in  a 
warning  triangle,  provides  more  comfort 
in  driving.  However.  Dr.  Zwahlen 
provided  no  criteria  for  measuring  a 
warning  device's  accident  reduction 
potential,  and  except  for  data  showing 
that  the  triangle  shape  is  the  one  most 
recognizable  from  a  distance,  provided 
no  data  on  the  Standard  No.  125 
warning  triangle's  efficacy  in  accident 
avoidance  or  reduction. 

Dr.  Merrill  Allen  (one  of  the  Indiana 
University  researchers  cited  in  the 
NHTSA-funded  studies)  expressed 
concern  that  NHTSA  has  interpreted  his 
research  as  not  supportive  of  warning 
triangles.  Dr.  Allen  commented  that  in 
reviewing  "hundreds"  of  accident  cases 


with  vehicles  stopped  in  the  lane  of 
traffic,  he  had  never  seen  a  case  where 
an  accident  occurred  with  the  warning 
triangles  in  place.  Dr.  Allen  did  not 
specify  the  number  of  instances  where 
he  observed  triangles  in  place. 

NHTSA  notes  that  the  Indiana 
University  experiments,  with  Dr.  Allen 
as  a  participant,  observed  a  different 
situation,  where  warning  triangles  were 
used  in  association  with  a  vehicle  on 
the  shoulder  of  the  road.  Dr.  Allen  in  his 
comments,  acknowledged  that  his 
research  (involving  vehicles  on  the 
shoulder  of  the  road)  was  "not 
representative  of  the  major  purpose  of 
the  warning,  namely  place  a  vehicle  and 
triangles  or  flares  in  the  lane  of  traveL" 
Dr.  Allen  offered  no  references  to 
studies  or  other  evidence  of  efficacy  in 
using  warning  triangles  for  vehicles 
stopped  in  the  lane  of  travel.  NHTSA  is 
aware  of  no  reliable  quantitative 
statistics  relating  to  the  effectiveness  of 
emergency  warning  devices  in 
preventing  accidents  with  disabled 
vehicles  on  or  off  the  roadway.  The 
most  meaningful  studies  that  NHTSA  is 
aware  of  are  similar  to  Dr.  Allen's 
experiments  of  measuring  changes  in 
passing  vehicle  speed  and  lateral 
separation.  It  continues  to  be  NHTSA's 
belief  that  these  studies  are  not 
supportive  of  warning  triangles'  efficacy 
in  reducing  disabled  vehicle  related 
accident  rates. 

Apparently  in  the  beUef  that  a  FHWA 
nilemaking  concerning  fusees/flares  is 
related  to  NHTSA's  proposal  to  amend 
Standard  No.  125.  some  commenters 
described  in  detail  the  superiority  of 
warning  triangles  over  fusees/flares  as 
warning  devices.  Several  commenters, 
including  TSEI,  Sate-Lite,  Federal 
Mogul.  Cortina  Tool  and  Molding,  and 
Dr.  Zwahlen.  cited  a  April  1992 
Consumer  Reports  article  that  favorably 
compared  the  warning  triangle  with 
several  powered  warning  devices. 
NHTSA.  however,  has  no  comment  on 
Consumer  fleporfs'  research,  or  other 
evidence  comparing  warning  triangles 
with  flares,  fusees,  or  other  powered 
warning  devices.  The  agency  does  not 
believe  that  the  information  about 
powered  warning  devices  has  any 
bearing  upon  this  rulemaking,  which 
addresses  only  nonpowered  warning 
devices. 

NHTSA  does  not  disagree  with 
commenters  that  state  the  equilateral 
triangle  may  be  the  most  effective 
warning  device.  However,  after 
reviewing  the  public  comments,  which 
did  not  offer  new.  probative  research 
information.  NHTSA  still  is  not 
convinced  that  using  the  warning 
triangle  is  effective  either  in  giving 


motorists  advance  warning  of  a  stopped 
vehicle  or  in  reducing  accidents. 

2.  Greater  Design  Flexibility 

Federal  Mogul.  Mr.  Jerry  Wachtel. 
K.D.  Lamp.  Sate-Lite.  Cortina  Tool  and 
Molding.  TSEI.  James  King  and  Co..  Inc., 
Dr.  Helmut  Zwahlen.  and  Advocates  for 
Highway  and  Auto  Safety  each 
commented  that  greater  flexibility  in 
warning  device  design,  permitting 
warning  devices  other  than  the  Standard 
No.  125  device,  will  lessen  the 
recognizability  of  the  weuTiing  triangle 
as  a  symbol  of  a  stopped  vehicle.  They 
appeared  to  state  that  less 
recognizability  will  result  in  increased 
motorist  confusion,  possibly  resulting  in 
more  collisions. 

James  King  stated  that  it  has 
manufactured  Standard  No.  125 
warning  devices  since  1989.  James  King 
commented  that  regulation  to  ensure 
uniformity  is  necessary  because  the 
general  public  cannot  assess  warning 
device  effectiveness,  and  that 
"ineffective  reflectors"  do  not  look 
significantly  different  from  effective 
ones.  James  King's  comment,  favoring 
Standard  No.  125's  specification  of  a 
nonpowered  warning  device  in  a 
triangular  shape,  appears  to  presume 
that  the  Standard  No.  125  warning 
device  is  effective,  and  warning  devices 
that  do  not  comply  with  Standard  No. 
125  are  ineffective.  However,  no  data  is 
available  to  NHTSA  that  supports  the 
view  that  warning  devices  that  do  not 
conform  to  Standard  No.  125  will  be 
less  effective  in  preventing  accidents 
than  warning  devices  that  do  conform  to 
Standard  No.  125.  NHTSA  is  conducting 
this  rulemaking  to  relieve  an 
unnecessary  regulatory  burden  on 
industry  because  of  the  design 
restrictive  nature  of  Standard  No.  125, 
and  because  research  data  suggest  that 
the  standard  has  produced  no  benefits. 
Additionally,  this  final  rule  will  result 
in  greater  design  freedom  for 
manufacturers  to  provide  the  public 
with  warning  devices,  should  the  public 
so  desire,  without  an  adverse  effect  on 
safety. 

James  King  also  appears  to  believe 
that  because  it  would  manufacture 
nonpowered  Standard  No.  125  warning 
devices  designed  to  be  carried  on  motor 
vehicles  subject  to  the  Federal  Highway 
Administration's  regulations,  it  would 
face  unfair  competition  from  devices 
that  (to  the  layperson)  appear  to  comply 
with  Standard  No.  125,  but  really  do 
not.  For  the  following  reasons,  NHTSA 
does  not  believe  lames  King  would  be 
at  such  a  disadvantage.  When  this  final 
rule  becomes  effective,  James  King 
would  have  more  flexibility,  since  it 
could  then  manufacture  any 


nonpowered  warning  device  designed  to 
be  carried  in  vehicles  with  a  GVWR  of 
10.000  lbs.  or  less.  If  it  decides  to 
manufacture  nonpowered  warning 
devices  designed  to  be  carried  in  buses 
and  trucks  that  have  a  GVWR  greater 
than  10,000  lbs.,  James  King,  and  its 
competitors,  must  manufacture  devices 
to  Standard  No.  125  specifications. 
Anyone  manufacturing  a  nonpowered 
device  designed  to  be  carried  in  buses 
and  trucks  that  have  a  GVWR  greater 
than  10.000  lbs.,  that  does  not  meet 
Standard  No.  125  specifications  may  be 
subject  to  an  enforcement  action  by 
NHTSA.  Further,  section  393.95  of  title 
49  of  the  Code  of  Federal  Regulations  is 
enforced  by  the  FHWA.  Section  393.5 
states  that  all  bidirectional  emergency 
reflective  triangles  deployed  by 
commercial  motor  vehicle  operators 
must  satisfy  the  requirements  of 
Standard  No.  125. 

Dr.  Zwahlen  commented  that  the 
safety  device  industry  should  be  kept 
within  a  narrow  band  of  performance, 
physical  specifications  and  test 
procedures.  Dr.  Zwahlen  stated  that  he 
had  conducted  independent  research 
that  showed  that  the  triangle  shape  was 
the  most  recognizable  from  a  distance, 
comparing  the  triangle  with  five  other 
shapes,  each  with  an  area  of  18  sq. 
inches.  NHTSA  does  not  dispute  Dr. 
Zwahlen's  contention  that  the  triangular 
shape  may  be  the  most  recognizable 
shape  from  a  distance.  However.  Dr. 
Zwahlen's  research  appears  to  presume 
that  drivers  use  warning  devices.  Dr. 
Zwahlen  has  not  shown  that  drivers  are 
carrying  and  using  warning  devices  of 
any  type.  A  1993  NHTSA  survey 
(discussed  below)  indicates  that  few,  if 
any.  passenger  car  and  light  truck 
drivers,  in  fact,  use  any  warning  devices 
when  their  vehicles  are  stopped.  If 
drivers  do  not  carry  and  use  warning 
devices,  there  is  Umited  practical 
significance  to  the  fact  that  the 
triangular  shape  is  the  most 
recognizable. 

Although  Standard  No.  125  applies  to 
devices  designed  to  be  carried  in  all 
vehicles,  the  standard  does  not  require 
that  new  vehicles  be  equipped  with 
them.  Further,  the  agency  cannot 
require  that  the  device  be  carried  in 
used  motor  vehicles.  As  a  result,  since 
there  is  no  NHTSA  requirement  that 
they  carry  and  use  the  devices,  drivers 
of  passenger  cars  and  light  trucks  rarely 
use  Standard  No.  125  devices  when 
their  vehicles  are  stalled. 

That  the  warning  devices  are  rarely 
used  by  passenger  car  and  light  truck 
drivers  was  indicated  in  a  1993  survey 
by  two  NHTSA  engineers.  TraveUng  on 
approximately  700  miles  of  highway  in 
the  Washington,  DC  area  and  between 


DC  and  Newport  News.  Virginia,  the 
engineers  counted  a  total  of  74  stopped 
vehicles.  Based  on  personal  observation 
the  engineers  classified  each  vehicle 
type.  Of  the  74  vehicles,  the  engineers 
determined  65  stopped  vehicles  were 
passenger  cars  or  light  trucks.  The 
engineers  observed  that  no  warning 
device  of  any  type  was  used  for  62  of 
these,  flares  were  used  for  2,  and  two 
orange  cones  were  used  for  the 
remaining  one.  None  of  the  drivers  of 
the  stopped  passenger  cars  or  light 
trucks  used  the  Standard  No.  125 
warning  device.  All  of  the  remaining  9 
vehicles  were  heavy  trucks.  No  device 
was  used  for  6  of  them;  the  Standard 
No.  125  device  was  used  for  the  other 
3  vehicles. 

Since  it  appears  use  of  the  warning 
devices  is  infrequent  with  vehicles  with 
a  GVWR  of  10.000  lbs  or  less.  NHTSA 
does  not  believe  permitting  additional 
types  of  nonpowered  warning  devices 
will  result  in  motorist  confusion  or  in 
more  collisions.  If  the  usage  rate 
suggested  in  the  NHTSA  survey  is 
typical,  there  would  appear  to  be  no 
possibility  of  a  significant  adverse  effect 
on  safety  if  Standard  No.  125  were 
amended  to  apply  only  to  devices 
designed  to  be  carried  in  buses  and 
trucks  that  have  a  GVWR  greater  than 
10,000  lbs.  In  fact,  as  suggested  in  Ford 
Motor  Company's  comment,  if  there 
were  no  standards  for  devices  designed 
to  be  carried  in  motor  vehicles  uhder 
10.000  pounds  GVWR,  nonprofessional 
drivers,  having  a  greater  variety  of 
nonpowered  items  to  choose  from,  may 
be  motivated  to  carry  a  warning  device 
of  some  sort  when  they  have  none  now. 

3.  Potential  State  Regulation  of  Warning 
Devices 

TSEI  and  the  American  Trucking 
Associations  (ATA)  commented  that  the 
NPRM.  if  made  final,  might  result  in 
each  state  regulating  warning  devices, 
since  there  would  no  longer  be  a  Federal 
standard  regulating  nonpowered 
devices.  TSEI  expressed  a  belief  that 
state  regulation  would  discourage 
customers  from  using  warning  devices, 
for  fear  of  purchasing  a  device  whose 
use  is  permitted  in  one  state,  but 
prohibited  in  another.  ATA  favors  an 
NHTSA-promulgated  uniform  standard 
for  warning  devices  designed  to  be 
carried  in  vehicles  not  subject  to  the 
Federal  Highway  Administration's 
regulations,  in  order  to  preclude  states 
from  issuing  "differing  and  conflicting 
standards."  It  urged  no  changes  in  the 
applicability  of  Standard  No.  125  until 
NHTSA  develops  a  standard  applicable 
to  warning  devices  designed  to  be 
carried  in  vehicles  with  a  GVWR  of 
10.000  lbs.  or  less. 
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In  response  to  the  TSIA  >  i  A 

comments,  the  issue  of  state  regulation 
of  warning  devices  was  indirectly 
addreased  above  in  section  2.  Greater 
Design  Flexibility.  As  noted  in  section  2, 
it  appears  that  use  of  the  Standard  No. 
125  warning;  device  is  infrequent.  Since 
driver  use  of  the  devices  is  infrequent  in 
the  absence  of  state  regulation,  it  does 
not  appear  that  the  presence  of  such 
regulation  would  hdve  any  significant 
effect. 

4.  CXher  Issues  Raised  by  Comwenters 

Two  commenters.  Dr.  Allen  and  Dr. 
Zwahlen,  recommended  that  NHTSA 
amend  Standard  No.  125  to  require  the 
warning  triangles  be  carried  in  and  used 
with  motor  vehicles.  These 
recommendations  are  outside  the  scope 
of  the  NPRM  Furtlier.  as  explained  in 
the  NPRM.  NHTSA  has  not  required 
that  vehicles  be  equipped  with  Standard 
No.  125  warning  triangles  because 
NHTSA  has  nevrr  conclusively 
determined  that  the  warning  triangles 
are  effective.  Since  NHTSA  believes 
obtaining  data  on  warning  triangle 
efHcacy  (necessary  to  support 
rulemaking  to  mandate  carrying  of 
warning  devices)  would  be  expensive 
and  very  likely  would  not  result  in 
findings  that  conclusively  support  a 
safety  benefit  in  using  triangles,  it  has 
not  conducted  research  on  warning 
triangle  efficacy.  Without  such  data,  the 
agency  is  not  inr  lined  to  require  that 
vehicles  be  equipped  with  Standard  No. 
125  warning  triangles. 

The  Advocates  for  Highway  and  Auto 
Safety  commented  that  NHTSA  should 
focus  more  on  traffic  control  functions 
that  Standard  No.  125  warning  triangles 
provide  under  emergency  conditions, 
rather  than  on  design  features  of  the 
warning  triangle.  They  offered  several 
suggestions  for  how  the  warning 
triangles  can  be  improved  to  better  serve 
traffic  control  functions.  The  Advocates' 
comments  address  issues  that  go  beyond 
the  scope  of  the  current  rulemaking. 
Thus.  NHTSA  has  not  adopted  the 
Advocat's'  suggestions. 

Finally.  TSEI  asserts  that  a  regulatory 
flexibility  analysis  of  the  effect  of  this 
rulemaking  on  small  businesses  should 
have  been  conducted.  TSEI  objected  to 
NHTSA's  proposal  to  make  Standard 
No.  125  applicable  only  to  devices 
designed  to  be  carried  in  buses  and 
trucks  that  have  a  GVWR  greater  than 
10.000  lbs.  TSEI's  point  appeared  to  be 
that  it  was  inequitable  for  NHTSA  to 
propose  not  to  regulate  warning  devices 
designed  to  be  carried  in  passenger  cars, 
after  the  industry  (mainly  small 
manufacturers)  tried,  "at  great  cost"  to 
make  its  devices  meet  Standard  No.  125 
specifications.  Thus,  TSEI  requested  a 


regulatory  flexibility  analysis  (pursuant 
to  5  U.S.C.  §§  603  and  604)  to  assess  the 
economic  impact  of  this  rulemaking  on 
small  entities. 

For  the  following  reasons,  NHTSA 
believes  this  rulemaking  may  have  a 
slight  beneficial  effect  on  small  warning 
device  manufacturers,  but  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
First,  not  regulating  warning  devices 
designed  to  be  carried  in  vehicles  with 
a  GVWR  of  10.000  lbs.  or  less 
potentially  creates  a  market  for  new 
types  of  nonpowered  warning  devices. 
Because  of  their  expertise  in  Standard 
No.  125  devices,  warning  device 
manufacturers  should  be  able  to  take 
advantage  of  this  lessening  of 
regulations  and  manufacture 
comparable  devices  that  drivers  of 
vehicles  with  a  GVWR  of  10.000  lbs.  or 
less  will  buy.  However,  because  use  of 
any  warning  devices  for  drivers  of 
vehicles  with  a  GVWR  of  10,000  lbs.  or 
less  is  not  mandated.  NHTSA  does  not 
anticipate  significant  market  demai^d  for 
these  devices. 

Second,  it  appears  that  there  is 
limited  potential  for  significant  loss  of 
sales.  Based  on  its  1993  road  sur\ey. 
NHTSA  believes  that  the  current 
demand  for  Standard  No.  125  devices 
among  drivers  of  vehicles  with  a  GVWR 
of  10.000  lbs.  or  less  is  apparently  very 
small.  Further,  the  simple  fact  that  other 
types  of  nonpowered  warning  devices 
may  now  be  manufactured  for  those 
vehicles  does  not  mean  that  sales  of 
those  devices  will  come  at  the  expense 
of  the  triangular  nonpowered  warning 
devices.  Additionally,  although  a  recent 
Federal  Highway  Administration  final 
rule  (niWA  Docket  No.  MC-93-19), 
gives  fusees  and  liquid  burning  flares 
equal  status  with  triangles  for  use  as 
emergency  warning  devices  (with 
exceptions),  this  NHTSA  final  rule  does 
nothing  to  change  the  FHWA's 
requirements  for  use  of  bidirectional 
reflective  triangles  with  commercial 
motor  vehicles  that  have  a  GVWR 
greater  than  10,000  lbs.  Thus,  there 
appears  to  be  no  significant  economic 
impact  on  small  warning  device 
manufacturers  as  a  result  of  this 
rulemaking. 

Effeclive  Dale 

In  the  NPRM.  NHTSA  proposed  that 
if  the  proposed  rule  were  made  final, 
the  effective  date  for  the  final  rule 
would  be  30  days  after  the  final  rule  is 
published.  NHTSA  received  no 
comments  on  the  proposed  early 
effective  date.  This  rule  relieves  a 
restriction  in  Standard  No.  125.  The 
Standard  no  longer  specifies  any 
restriction  on  warning  devices  designed 


to  be  carried  in  motor  vehicles  with  a 
GVWR  of  10.000  lbs.  or  less.  The 
lessening  of  the  regulatory  restriction 
will  provide  drivers  of  vehicles  with  a 
GVWR  of  10.000  lbs.  or  less  with  greater 
choices  of  warning  devices  to  be 
purchased,  and  permit  manufacturers 
more  flexibility  in  designing  and  selling 
warning  devices  designed  for  vehicles 
with  a  GVWR  of  10.000  lbs.  or  less. 
Since  this  rule  relieves  a  regulatory 
restriction.  NHTSA  has  concluded  that 
the  rule  should  take  effect  sooner  than 
120  days  after  the  issuance  of  the  rule. 
The  agency  finds  for  good  cause  that 
this  rule  should  become  effective  30 
days  after  it  is  published. 

As  earlier  noted,  this  rulemaking 
responds  to  a  petition  for  rulemaking 
from  PCS.  Safety  Corporation.  On  the 
rule's  effective  date,  if  P.C.S.'s 
nonp>owered  warning  device  is  designed 
to  be  carried  in  motor  vehicles  with  a 
GVWR  of  10.000  lbs  or  less,  the  PCS. 
device  will  be  permitted  to  be 
manufactured  and  sold 

Rulemaking  Analyses  and  Notices 

£xecuf;ve  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  action  was  not  reviewed  under 
E.O.  12866,  Regulatory  Planning  and 
Review.  NHTSA  has  considered  the 
impact  of  this  rulemaking  action  under 
the  Department  of  Transportation's 
regulatory  policies  and  procedures  and 
determined  that  it  is  not  "significant." 
This  action  relieves  a  regulatory 
restriction  by  narrowing  the  application 
of  the  safety  standard  on  nonpowered 
warning  devices  so  that  it  is  applicable 
only  to  devices  designed  to  be  carried  in 
motor  vehicles  that  have  a  GVWR 
greater  than  10,000  lbs.  Previously,  the 
standard  applied  to  all  nonpowered 
warning  devices  designed  to  be  carried 
in  motor  vehicles.  The  net  economic 
impact  of  this  action  on  manufacturers 
of  nonpowered  warning  devices 
designed  to  be  carried  in  motor  vehicles 
with  a  GVWR  of  10.000  lbs.  or  less  is 
expected  to  be  slight.  The  final  rule 
imposes  no  new  or  additional 
requirements.  For  these  reasons,  the 
agency  has  determined  that  llie 
economic  effects  of  this  rule  are  so 
minimal  that  a  full  regulatory  evaluation 
is  not  required. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  1  certify  that  this  final  rule  will 
not  have  a  significant  economic  impart 
on  a  substantial  number  of  small 
entities.  The  rationale  for  this 
certification  is  that  by  permitting 


alternative  warning  devices  designed  to 
be  carried  in  vehicles  with  a  GVWR  of 
10.000  lbs.  or  less,  small  warning  device 
manufacturers  will  have  an  opportunity 
to  sell  these  alternative  devices,  as  well 
as  the  triangular  nonpowered  warning 
devices,  to  the  owners  of  those  vehicles. 
At  the  same  time,  since  Standard  No. 
125  specifies  warning  devices  for  buses 
and  trucks  that  have  a  GVWR  greater 
than  10,000  lbs.,  and  operators  of  such 
vehicles  are  required  to  carry  the 
devices,  manufacturers  of  Standard  No. 
125  devices  will  continue  to  have  a 
market  for  their  devices.  Accordingly, 
the  agency  has  not  prepared  a  regulatory 
flexibility  analysis. 

Executive  Order  12612  (Federalism) 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

The  agency  has  also  considered  the 
environmental  implications  of  this  final 
rule  in  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
has  determined  that  the  rule  will  not 
significantly  affect  the  human 
environment. 

Paperwork  Reduction  Act 

This  rule  specifies  that  the  warning 
devices  be  marked  with  certain 
information,  that  are  considered  to  be 
information  collection  requirements,  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  Part  1320.  The  information 
collection  requirements  for  49  CFR  Part 
571.125  have  been  submitted  to  and 
approved  t)y  the  OMB.  pursuant  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  collection  of  information  has  been 
assigned  OMB  Control  No.  2127-0506. 
(Warning  Devices  (Labeling))  and  has 
been  approved  for  use  through  March 
31,  1994.  A  request  for  an  extension  of 
this  collection  of  information  is  pending 
at  OMB. 

Executive  Order  12866  (Ci\il  Justice 
Reform) 

This  final  rule  will  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
section  30103,  whenever  a  Federal 
motor  vehicle  safety  standard  is  in 
effect,  a  state  may  not  adopt  or  maintain 


a  safety  standard  applicable  to  the  same 
aspect  of  performance  which  is  not 
identical  to  the  Federal  standard.  49 
U.S.C.  section  30161  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 

List  of  Subjects  in  49  CFR  Part  571 

imports.  Motor  vehicle  safety.  Motor 
vehicles,  Rubber  and  rubber  products. 
Tires. 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  to  read  as 
follows: 

PART  571— [AMENDED] 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322,  30111,  30115, 
30117,  delegation  of  authority  at  49  CFR  1.50. 

2.  In  §  571.125,  S3  is  revised  to  read 
as  follows: 

§571.125    Standard  No.  125;  Warning 
devices. 

•         •         •         •         » 

S3.  Application.  This  standard 
applies  to  devices,  without  self- 
contained  energy  sources,  that  are 
designed  to  be  carried  in  buses  and 
trucks  that  have  a  gross  vehicle  weight 
rating  (GVWR)  greater  than  10,000 
pounds.  These  devices  are  used  to  warn 
approaching  traffic  of  the  presence  of  a 
stopped  vehicle,  except  for  devices 
designed  to  be  permanently  afBxed  to 
the  vehicle. 

Issued  on:  September  23.  1994. 
Christopher  A.  Hart, 
Deputy  Administrator. 
|FR  Doc.  94-24055  Filed  9-28-94:  8:45  am] 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTJON:  Notice  of  inseason  action. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  301 

[Docket  No.  9312335-4107;  I.D.  092294A] 

Pacific  Halibut  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA.  on  behalf  of  the 
International  Pacific  HaUbut 
Commission  (IPHC),  publishes  notice  of 
this  inseason  action  pursuant  to  IPHC 
regulations  approved  by  the  U.S. 
Government  to  govern  the  Pacific 
halibut  fishery.  This  action  is  intended 
to  enhance  the  conservation  of  Pacific 
halibut  stocks  in  order  to  help  sustain 
them  at  an  adequate  level  in  the 
northern  Pacific  Ocean  and  Bering  Sea. 

DATES:  Area  4A  and  4B  were  reopened 
effective  September  12,  1994. 12:00 
noon,  Alaska  Daylight  Time  (ADT), 
through  September  14,  1994, 12:00 
noon,  ADT.  Area  4D  was  closed 
effective  3  p.m.  ADT  August  6, 1994 
through  December  31, 1994. 

FOR  FURTHER  INFORMATKSN  CONTACT: 
Steven  Pennoyer,  telephone  907-586- 
7221;  William  W.  Stelle,  Jr.,  telephone 
206-526-6140;  or  Donald  McCaughran, 
telephone  206-634-1838. 

SUPPLEMENTARY  INFORMAT)ON:  The  IPHC. 
under  the  Convention  between  the 
United  States  of  America  and  Canada 
for  the  Preservation  of  the  Halibut 
Fishery  of  the  Northern  Pacific  Ocean 
and  Bering  Sea  (signed  at  Ottawa, 
Ontario,  on  March  2, 1953),  as  amended 
by  a  Protocol  Amending  the  Convention 
(signed  at  Washington,  DC,  on  March 
29,  1979),  has  issued  this  inseason 
action  pursuant  to  IPHC  regulations 
governing  the  Pacific  halibut  fishery  (50 
CFR  301.4).  The  regulations  have  been 
approved  by  the  Secretary  of  State  (59 
FR  22522,  May  2,  1994).  On  behalf  of 
the  IPHC,  this  inseason  action  is 
pubUshed  in  the  Federal  Register  to 
provide  additional  notice  of  its 
effectiveness,  and  to  inform  persons 
subject  to  the  inseason  action  of  the 
restrictions  and  requirements 
established  therein. 

Inseason  Action 

1994  Halibut  Landing  Report  No.  15 
Commercial  Fishery  Update  In  Area  4 

The  IPHC  estimates  the  following 
catches  for  the  mid-August  fishing 
periods  in  Area  4. 
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Area 

August 
catch 

(OOO's  lb) 

Season 

catch 
(OOO's  b) 

RetTwining 
catch  limit 
(OOO's  lb) 

AA 

1.541 

1.679 

692 

1.672 

2.008 

710 

128 

4B 

82 

40 

— 

0 
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Area  40  Gorad  to  Halibut  Fishing 

The  catch  limit  in  Area  40  was 
reached  and  Area  4D  is  now  cloaed  tr 
halibut  fishing  for  the  remainder  of 
1994. 


Area  4A  and  48  Rpop«n«>d  on 
September  12 

Although  only  a  small  amount  of 
catch  limit  remains  for  Areas  4A  and 
4B.  the  IPHC  anticipates  very  little 
fishing  effort  if  these  areas  are  opened 
concurrently  with  Area  3  during 
September.  Therefore.  Areas  4A  and  4B 


will  be  reopened  to  halibut  fishing  on 
September  12  at  12:00  noon  ADT.  and 
close  on  September  14  at  12:00  noon 
ADT.  Fishing  period  limits  (identical  to 
those  in  Area  3}  will  be  required  for 
both  Areas  4A  and  4B.  to  avoid 
exceeding  the  catch  limit,  and  are 
shown  in  the  following  table. 


Vessel  ctass 


Length 


0-25  ., 

26-30 

31-35 

36-40 

41-45 

46-50 

51-66 

56*  .... 


Fishing  penod  linaits  (lb, 
dressed,  heads  otf) 


Letter 

Area4A 

Area  48 

A 

600 

600 

8 

90C 

900 

C 

2.700 

2.700 

D 

3.500 

3.500 

E 

5.600 

5.600 

F 

7.900 

7.900 

G 

11.600 

11.600 

H 

20.000 

20.000 

60  CFR  Part  675 

[Docket  No  93t  1CK>--1043,  i.D   0921&4O3 

Grounctlish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  of  a  closure. 


SUMMARY:  NMFS  is  evening  directed 
fishing  for  Pacific  ocean  perch  and  the 
"other  red  rockfish"  species  group  in 
the  Bering  Sea  subarea  (BS)  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  utilize  fully  the  total 
allowable  catches  (TACs)  of  Pacific 
ocean  perch  and  the  "other  red 
rockfish"  species  group  in  that  subarea. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  September  30.  1994,  until 
12  midnight.  A.l.t,  December  31,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 


SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Coimcil  imder  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  directed  fisheries  for  Pacific 
ocean  perch  and  the  "other  red 
rockfish"  species  group  were  closed 
under  §  675.20(a)(8)  in  the  final  1994 
initial  specifications  of  groundfish 
harvest  (59  FR  7656,  February  16,  1994) 
in  order  to  reserve  amounts  anticipated 
to  be  needed  for  incidental  catch  by 
other  fisheries. 

The  Director,  Alaska  Region.  NMFS, 
has  determined  that  the  remaining  1994 
TACs  for  Pacific  ocean  perch  and  the 
"other  red  rockfish"  species  group  in 


the  BS  are  in  excess  of  the  amounts 
necessarv'  as  incidental  catch  for  other 
groundfish  fisheries.  Therefore,  NMFS 
is  terminating  those  closures  and  is 
opening  directed  fishing  for  Pacific 
ocean  perch  and  the  "other  red 
rockfish"  species  group  in  the  BS, 
effective  from  12  noon,  A.l.t.,  September 
30, 1994,  until  12  midnight,  A.Lt., 
December  31,  1994. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  &x)m  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  er  seq. 
Dated:  September  23.  1994. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Serx'ice. 

[FR  Doc.  94-24134  Filed  9-28-94;  8:45  ami 
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Vessel  operators  are  reminded  that 
vessel  clearances  are  required  pnnr  to 
fishing,  and  prior  to  unloading  and/ or 
departure  from  Area  4.  The  required 
clearances  for  Area  4A  may  be  obtained 
at  designated  fish  processors  in  Akutan 
and  Dutch  Harbor.  The  required 
clearances  for  Area  48  may  only  be 
obtained  at  the  city  office  in  Atka 
Village,  located  at  Nazan  Bay  on  Atka 
Island. 

D«l«d:  Septsmber  22.  1994 
David  S.  CrMtin. 

Acting  Dirrctor.  Office  ofFisheriea 
C  -^d  Management.  National 

M  .s  Service. 

|FR  Doc.  94-24006  Filed  »-28-04;  B  45  wnj 
BHUNO  coot  Mt»<<t-» 


50  CFR  Part  672 

[Docket  No  «3119»-4042;  ID  001M4A] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Modification  of  a  closure. 

summary:  NMFS  is  opening  directed 
fishing  for  Pacific  cod  by  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component  in  the  Central 
and  Western  Regulatory  Areas  in  the 
Gulf  of  Alaska  (GOA).  this  action  is 


necessary  to  fully  utilize  the  allocation 
of  the  total  allowable  catch  (TAC)  of 
Pacific  cod  by  the  offshore  component 
in  the  Central  and  Western  Regulatory 
Areas  of  the  GOA. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  September  30.  1994.  until 
12  midnight.  A  1  t  .  December  31.  1994. 

FOR  FURTHER  INFORMATXX  CONTACT: 
Aiidrew  N.  Smoker.  907-586-7228. 

SUPP1.EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vp<;sp1s  is  govemod  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  Accordance  with 
§672.20(c)(l)(ii)(B).  the  annual  TAC  for 
Pacific  cod  was  established  by  the  final 
1994  specifications  (59  FR  7647. 
February  16.  1994),  as  3.125  metric  tons 
(mt)  for  the  Central  Regulatory  Area  and 
1 .663  mt  for  the  Western  Regulatory 
Area.  At  the  same  time,  the  directed 
fishery  for  Pacific  cod  in  the  GOA  by 
vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component 
was  closed  under  §  672.20(c)(2)(ii)  in 
order  to  reserve  amounts  anticipated  to 


be  needed  for  incidental  catch  by  other 
fisheries  (59  FR  7647.  February  16. 
1994). 

The  Director.  Alaska  Region.  NMFS. 
has  determined  that,  as  of  September  10. 
1994.  2.450  mt  for  the  Central 
Regulatory  Area  and  1.423  mt  for  the 
Western  Regulatory  Area  remain 
unharvested  by  vessels  catching  Pacific 
cod  for  processing  by  the  offshore 
component.  These  amounts  are  in 
excess  of  those  necessary  as  incidental 
catch  for  other  groundfish  fisheries. 
Therefore,  NMFS  is  terminating  those 
closures  and  is  opening  directed  fishing 
for  Pacific  cod  in  the  Central  and 
Western  GOA  by  vessels  catching 
Pacific  cod  for  processing  by  the 
offshore  component  effective  at  12 
noon.  A.l.t..  September  30,  1994.  until 
12  midnight.  Alt..  December  31,  1994. 

All  other  closures  remain  in  full  force 
and  effect 

Classification 

This  action  is  taken  imder  50  CFR 
672.20  and  is  exempt  from  review  under 
E  O  12866. 

Authority:  16  U.S.C  ISOl  et  seq 
Dated:  September  23.  1994 
DsTid  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Consenation  and  Management,  National 
Marine  Fisheries  Sen-ice. 
jFR  Doc  94-24135  Filed  9-28-94;  8:45  anj| 
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Proposed  Rules 


Fadwal  Registar 
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ThM  ••ctton  Ot  tha  FEDERAL  REGISTER 
oortmm  nObom  to  tfw  puMc  of  me  propoMd 
iMuanc*  o(  rulM  and  regulattons  The 
purpoM  d  VMM  notices  s  to  grve  mlereslad 
p«f«ons  an  oppoftunty  to  particpat*  in  th* 
rule  maKing  prior  to  the  adoption  d  the  Inal 
alias. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Part  1718 

RIN  0572-AB0« 

Loan  Security  Documents  for  Electric 
Borrowers 

AOCNCV:  Rural  Electriflcation 

Administration. 

ACnow:  Propoaed  rule. 

SUKMARY:  The  Rural  FltHiriruuilion 
Administration  (REA)  hereby  proposes 
new  policies  and  requirements  for  the 
standard  form  of  mort^aj^e  ordinarily 
required  of  electric;  di.stnbulion 
borrowers.  This  propiosed  rule  is 
intended  to  continue  to  provide 
adequate  security  for  loans  made  to 
distribution  borrowers,  to  update  and 
clarify  the  provisions  of  the  mortgage,  to 
generally  confine  the  scope  of  the 
mortgage  primarily  to  basic  issues  of 
collateral  and  loan  security,  and  to 
support  borrower  access  to  other  credit 
soun;es. 

DATES:  Written  comments  must  be 
received  by  REA  or  carry  a  postmark  or 
equivalent  by  January  26.  1995. 
ADDRESSES:  Written  c:omments  should 
be  addressed  to  Mr.  F  Lament  lleppe. 
|r.,  Deputy  Director.  Program  Support 
Staff.  U.S.  Department  of  Agriculturt'. 
Rural  ElectriTication  Administration. 
room  2234-S.  14th  Street  and 
Independence  Avenue.  SW.. 
Washington.  DC  2025O-1500.  REA 
requires  a  signed  original  and  3  copies 
of  all  comments  (7  CFR  1700.30(e)). 
Comments  will  be  available  for  public 
inspw  tion  during  rt^ular  business 
lumrs(7CFR  1  27U)|). 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alex  M.  Cockey.  |r  .  Acting  Assistant 
Administrator — Electric.  US 
Department  of  Agriculture.  Rural 
Electrification  Administration,  room 
4037-S.  14th  Street  &  Independents 
Avenue,  SW.,  Washington.  DC  20250- 
1500.  Telephone;  202-72l>-9547. 


SUPPt-EMENTARY  INFORMATION:  This 

roposed  rule  has  been  determined  to 
not  significant  for  the  purposes  of 
Executive  Order  12866.  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB).  The 
Administrator  of  REA  has  determined 
that  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  does  not  apply  to  this 
rule  The  Administrator  of  REA  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  use.  4321  et  seq).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assetSilMnt.  This  rule  is  excluded  from 
tlM  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
\oca\  officials.  A  Notice  of  Final  Rule 
titled  Department  Programs  and 
Activities  E.xcluded  from  Executive 
Order  12372  (50  FR  47034)  exempts 
REA  electric  loans  and  loan  guarantees 
from  coverage  under  this  Order.  This 
rule  has  been  reviewed  under  Executive 
Order  12778.  Civil  Justice  Reform.  This 
rule:  (1)  Will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule;  (2)  Will  not  have 
any  retroactive  effect;  and  (3)  Will  not 
require  administrative  proceedings 
before  any  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  number 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office.  Washington.  DC  20402-9325. 

Information  Collection  and 
Recordkeeping  Requirements 

Tlie  existing  recordkeeping  and 
reporting  burdens  contained  in  this  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501  et  seq  ). 
under  control  numbers  0572-0017, 
0572-0032.  and  0572-0103.  Additional 
information  collection  and 
recordkeeping  requirements  contained 
in  this  proposed  rule  have  been 
submitted  to  OMB  for  review. 


Send  questions  or  comments 
regarding  these  burdens  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  room 
3201,  NEOB.  Washington,  DC  20503. 
Attention:  Desk  Officer  for  USDA. 

Background 

Starting  in  February  1991  with  the 

fiublication  of  its  proposed  rule  on  pre- 
oan  policies  and  procedures  for  electric 
loans,  REA  has  undertaken  a  major 
effort  to  update,  clarify,  and  simplify  its 
policies  and  procedures  relating  to 
electric  borrowers.  As  part  of  this 
overall  effort.  REA  has  been  working  on 
updating  its  mortgage  and  loan  contract 
with  electric  borrowers,  and  its  policies 
and  prcx»dures  gov'eming  the  granting 
of  an  accommodation  or  subordination 
of  the  government's  lien  on  eleciric 
borrowers'  systems. 

Because  of  the  magnitude  and 
complexity  of  the  task,  the  effort  was 
divided  into  several  phases.  The  first 
phase  concentrated  on  updating  and 
streamlining  REA's  policies  and 
procedures  for  granting  a  lien 
accommcxiation  or  subordination  under 
the  current  mortgage. 

On  December  2.  1991,  REA  publi.shed 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  in  the  Federal 
Register  (56  FR  61201)  inviting 
comments  on  possible  changes  to  REA's 
loan  security  dcx;uments  and  its  policies 
and  prcxiedures  governing  lien 
accommodations  and  subordinations. 
Comments  were  received  from  42 
organizations,  including  comments  filed 
on  behalf  of  the  G&T  Manager's 
Association  proposing  a  form  of 
Mortgage  Bond  and  Note  Indenture. 
That  proposal  was  modeled  closely  on 
the  American  Bar  Foundation  Mortgage 
Bond  Indenture  Form  published  in  1981 
(the  "Model  Indenture")  but  also 
included  features  contained  in  mortgage 
indentures  previously  used  by  REA 
assisted  borrowers. 

On  June  30,  1992.  REA  held  a  public 
meeting  on  REA's  loan  security 
documents  and  its  policies  and 
procedures  for  granting  lien 
accommodations  and  subordinations 
under  the  electric  mortgage.  Eighteen 
organizations  gave  testimony  and 
responded  to  questions  from 
representatives  of  REA  and  the 
Department  of  Agricultures  Office  of 


General  Counsel.  Written  comments 
were  also  received  following  the  public 
meeting  from  several  participants  and 
14  other  organizations,  mostly 
borrowers. 

On  March  5. 1993.  REA  published  a 
proposed  rule  on  lien  accommodations 
and  subordinations  of  REA  mortgages  in 
the  Federal  Register,  at  58  FR  12552. 
Comments  were  received  ft^m  32 
individuals  and  organizations.  After 
considering  the  comments,  the  final  rule 
was  published  in  the  Federal  Register 
on  October  19,  1993  at  58  FR  53835.  A 
significant  feature  of  that  new  rule  is  the 
granting  of  advance  approval  for  lien 
accommodations  for  additional  secured 
notes  and  refunding  notes  when 
specified  objecrtive  tniteria  are  met. 

The  proposed  rule  published  here  is 
the  result  of  continuing  efforts  to  update 
REA's  loan  security  documents,  policies 
and  procedures.  In  addition  to 
reviewing  the  Model  Indenture  and  the 
proposed  form  filed  in  response  to  the 
1991  ANPR,  REA  has  reviewed 
numerous  other  mortgage  documents  in 
developing  the  form  being  published  for 
comment  as  part  of  this  proposed  rule. 
These  resources  included  three  separate 
instruments  issued  by  three  unrelated, 
former  REA  borrowers,  namely  Chugach 
Electric  Association  (Alaska-1991), 
Guadalupe  Valley  Electric  Cooperative, 
Inc.  (Texas-1991),  and  Old  Dominion 
Electric  Coc^jerative  (ViiTgima-t992). 
REA  also  reviewed  mortgage 
documentation  currently  being  used  by 
the  National  Rural  Utilities  Cooperative 
Finance  Corporation  ( 'CFC  ")  and 
CoBank  in  securing  loans  made  by  them 
to  former  REA  electric  borrowers  in 
various  states.  In  June  of  1993,  the 
National  Rural  Electric  Cooperative 
Association  ("NRECA  "),  a  trade 
association  to  which  most  RE.'^  eleciric 
borrowers  belong,  proposed  to  REA  a 
form  of  distribution  mortgage  that  had 
been  developed  by  an  ad  hoc  committee 
sponsored  by  NRECA.  That  proposal 
was  also  reviewed  and  considered  in 
developing  the  form  of  mortgage 
included  in  this  proposed  rule. 

The  proposed  new  form  of  mortgage 
for  distribution  borrowers  is  intended  to 
achieve  the  following  objectives: 

•  To  (y)ntinue  to  provide  adequate 
security  for  loans  made  or  guaranteed  by 
REA  and  other  mortgagees; 

•  To  update  and  clarify  the 
provisions  of  the  mortgage: 

•  To  limit  the  scope  of  the  multi- 
party mortgage  document  primarily  to 
basic  issues  of  collateral  and  loan 
security,  leaving  lenders  and  borrowers 
the  flexibility  to  address  other  issues  in 
Lheir  resfiective  loan  cxintracts  or  other 
documents,  which  in  the  case  of  REA 
also  includes  REA  regulations:  and 


•  To  support  borrower  acxess  to  other 
credit  sources,  including  lenders  that 
have  no  prior  lending  history  with  rural 
electric  systems,  by  adopting  provisions 
used  in  other  modern  mortgage 
indentures  to  the  extent  possible. 

The  proposed  mortgage  published 
today  does  not  include  several 
■'operational  controls"  that  are  included 
in  the  current  mortgage,  such  as 
mortgagee  approval  of  extensions  or 
additions  to  plant.  After  REA  has  had  an 
opportunity  to  evaluate  responses  to 
this  proposal,  it  intends  to  develop  and 
publish  for  comment  an  updated  form  of 
loan  contract  for  distribution  borrowers 
that  correlates  with  the  new  form  of 
mortgage  and  more  accurately  reflects 
contemporary  REA  practices  and 
policies.  Although  it  seems  Ukely  that 
some  of  these  existing  operational 
controls  will  be  updated  and  included 
in  a  new  form  of  REA  loan  contrad.  it 
is  anticipated  that  others  will  not. 

The  proposed  mortgage  published 
here  is  for  distribution  borrowers.  REA 
also  intends  to  develop  in  the  near 
future  propiosed  standard  forms  of  the 
mortgage  and  loan  contract  for  power 
supply  borrowers. 

The  rest  of  this  discussion  addresses 
the  more  significant  provisions  of  the 
proposed  mortgage.  The  discussion 
focuses  on  changes  from  the  current 
mortgage  and  other  significant 
provisions.  For  the  sake  of  brevity, 
provisions  are  characterized  in  terms  of 
their  primary  content  and  thrust, 
without  attempting  to  cx)ver  every  legal 
detail. 

Excepted  Property 

As  with  the  current  mortgage,  the 
proposed  mortgage  would  place  a  first 
mortgage  lien  on  mast  of  the  borrower's 
assets,  whether  currently  existing  or 
acquired  after  the  effective  date  of  the 
mortgage.  However,  certain  types  of 
property  covered  by  the  broad 
conveyancing  language  used  in  the 
current  mortgage  would  be  expressly 
excepted  from  the  lien  of  the  proposed 
mortgage.  Important  examples  include 
all  cash  on  harid  or  in  banks;  most 
contrac:ts  and  contract  rights,  with  some 
exceptions;  shares  of  stock;  bonds; 
notes;  repurchase  agreements;  and  other 
securities.  However,  a  borrower  may 
choose  to  subject  excepted  property  to 
the  lien  of  the  mortgage,  and  in  certain 
circumstances  such  as  upon  a  default, 
the  mortgagees  can  compel  the  excepted 
property  to  be  placed  under  the  lien  of 
the  mortgage.  The  profiosed  approach  is 
suggested  by  the  Model  Indenture.  It  is 
intended  to  address  imprarticalities 
associated  with  perfecting  and 
administering  liens  cm  certain  classes  of 
collateral  otherwise  included  in  a 


"blanket"  lien  on  all  assets.  The 
proposed  form  more  closely  reflects  the 
longstanding  view  that  electric  plant 
serves  as  the  primar>'  security  for 
secured  loans  to  electric  distribution 
borrowers. 

Permitted  Encumbrances 

The  list  of  pjermitted  encumbrances  in 
the  proposed  mortgage  is  somewhat 
longer  compared  to  the  current  mortgage 
but  is  typical  of  more  contemporary- 
practices.  This  has  been  done  to 
alleviate  practical  problems  in  obtaining 
opinions  of  counsel  to  the  effect  that  the 
mortgage  is  a  valid  first  lien  on  all  of  the 
mortgaged  property.  These  problems 
have  been  exacerbated  in  recent  years  as 
developments  in  the  legal  profession 
generally  caused  the  borrowers' 
attorneys  to  be  less  willing  to  provide 
approving  legal  opinions  in  mortgage 
transactions  without  going  into  great 
detail  in  quali^ing  the  apphcation  of 
their  opinions  to  certain  types  of 
property  (most  of  which  has  now  been 
excepted)  and  routine  encumbrances. 
Experience  in  the  program  has  shown 
that  the  vast  majority  of  such 
encumbrances  are  primarily  technical  in 
nature  and  do  not  materially  affect  the 
security  value  of  the  collateral.  It  is 
expected  that  those  loan  settlement 
delays  associated  with  negotiating  legal 
opinions  will  be  reduced  or  eliminated 
by  this  proposal  and  that  the  protection 
REA  has  traditionally  derived  from  such 
opinions  will  be  preserved. 

Section  2.01.  Additional  Notes 

Under  the  current  mortgage,  REA 
prior  approval  is  required  for  a  borrower 
to  issue  addilicMial  notes  secured  under 
the  mortgage.  Under  section  2.01  of  the 
proposed  mortgage,  a  borrower  not  in 
default  under  the  mortgage  may  issue 
additional  notes  to  finance  mortgageable 
property  for  its  utility  system,  without 
the  approval  of  REA  or  other 
mortgagees,  if  the  following  criteria  are 
met: 

•  The  borrower  has  achieved  for  each 
of  the  2  calendar  years  immediately 
preceding  the  issuance  of  the  notes  a 
Times  Interest  Earning  Ratio  (TIER)  of  at 
least  1.35  and  a  Debt  Service  Cover^e 
Ratio  (DSC)  of  at  least  1.35,  on  a  pro 
forma  basis,  after  taking  into  account  the 
effect  of  the  new  notes. 

•  The  borrower  will  have  equity 
greater  than  or  equal  to  27%  of  total 
assets  after  taking  into  account  the  effect 
of  the  additional  notes. 

•  The  ratio  of  tbe  borrower's  net 
utility  plant  to  its  long-term  debt  will  be 
greater  than  or  equal  to  1.1  after  taking 
into  account  the  effect  of  the  additional 
notps. 
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•  Transaction  costs  included  in  the 
additional  notes  do  not  exceed  3.5%  of 
the  face  amount  of  the  notes. 

•  The  maturity  of  the  loan  evidenced 
by  the  notes  must  not  be  less  than  5 
years  and  must  not  exceed  the  weighted 
averaee  of  the  expected  remaining 
useful  lives  of  the  assets  being  financed. 

•  The  principal  of  the  loan  evidenced 
by  the  notes  must  be  amortized  at  a  rate 
that  will  yield  a  weighted  average  life 
not  greater  than  the  weighted  average 
life  that  would  result  from  level 
paym'^nfs  of  principal  and  interest. 

•  The  principal  amount  of 
outstanding  notes  issued  to  finance 
community  infrastructure  (namely  water 
and  wa.ste  systems,  solid  waste  disposal 
facilities,  telecommunications  and  other 
electronic  communications  systems,  and 
natural  gas  distribution  systems  located 
in  the  borrower's  service  territory)  will 
not  be  greater  than  20%  of  the  principal 
amount  of  all  outstanding  notes,  after 
taking  into  account  the  effect  of  the 
additional  notes. 

TIER  and  DSC  are  defined  in  terms  of 
"Modified"  TIER  and  -Modified"  DSC. 
that  is.  generation  and  transmission  and 
other  capital  credits  are  excluded  from 
margins  in  calculating  the  ratios.  These 
measures  reflect  current  revenues  and 
cash  flows  better  than  straight  TIER  and 
DSC.  and  thus  they  better  reflect  a 
borrower's  ability  to  meet  on-going 
expenses  In  this  modified  form,  the 
level  for  TIER  has  been  reduced  to  1.35 
from  the  1.5  currently  required  in  7  CFR 
1710.114.  The  1.35  level  proposed  for 
this  modified  form  of  DSC  is  the  same 
as  that  required  for  the  pledging  of 
borrowers'  notes  under  the  indenture  for 
issuing  collateral  trust  bonds  of  CFC. 

In  calculating  TIER,  the  annual 
interest  expense  of  the  additional  notes 
issued,  based  on  the  full  face  amount  of 
the  notes,  would  be  added  to  the 
interest  expense  for  each  of  the  two  test 
years.  Similarly,  in  calculating  DSC. 
interest  expense,  depreci.ition  and 
amortization  expense,  and  debt  service 
billed  for  the  two  test  years  would  be 
increased  respectively  by  the  annual 
interest  expense,  annual  depreciation 
and  amortization  expense,  and  the 
annual  debt  service  expense  associated 
with  the  additional  notes  and  facilities. 

In  calculating  equity  as  a  percentage 
of  total  assets,  regulator)'  created  assets 
would  be  deducted  from  both  equity 
and  total  assets  as  they  appear  on  a 
borrower's  balance  sheet.  Regulatory 
created  assets  are  current  period 
expenses  that  have  been  deferred  by  the 
borrower,  and  they  should  be  deducted 
to  provide  a  more  accurate  picture  of  a 
borrower's  current  equity  to  assets  ratio. 
Under  REA's  Uniform  System  of 
Accounts,  regulatory  created  assets 


equal  the  sum  of  amounts  properly 
recordable  in  Accounts  182.2 
Unrecovered  Plant  and  Regulatory 
Study  Costs,  and  182.3  Other  Regulatory 
Assets.  This  same  adjustment  is  used  in 
REA's  lien  accommodation  rule  and 
other  regulations. 

The  proposed  requirement  of  a  net 
utility  plant  to  long-term  debt  ratio  of 
1.1  is  used  in  lieu  of  the  more 
complicated  bondable  additions  tests 
usually  used  in  utility  indentures 
securing  publicly  offered  debt.  This 
ratio  is  used  in  REA's  lien 
accommodation  rule  (1717.854)  as  one 
of  the  criteria  for  determining  eligibility 
for  advance  approval  for  lien 
accommodations  under  the  current 
mortgage,  and  it  is  also  used  by  CoBank. 
set  at  a  higher  level,  in  its  100  percent 
mortgage.  Comments  are  invited  on 
whether  a  more  traditional  bondable 
additions  test  would  be  preferable  to  the 
proposed  net  utility  plant  to  long-term 
debt  ratio. 

The  proposed  criteria  that  would 
control  the  amount  of  transaction  costs 
financed  by  a  note,  the  maximum 
maturity  of  the  note,  and  the  rate  of  note 
amortization  are  intended  to  help 
ensure  that  each  note  will  be  supported 
by  adequate  collateral  throughout  the 
life  of  the  note.  The  proposed  minimum 
maturity  of  5  years  is  intended  to 
reserve  the  security  of  the  mortgage  to 
financing  that  meets  the  long-tenn 
credit  need*:  of  borrowers.  Shorter  term 
loans  generally  do  not  face  the  same 
kind  of  uncertainty  and  risks  involved 
in  long-te.Tn  loans,  and  offering  them 
security  under  the  mortgage  should  be 
subject  to  approval  by  the  mortgagees 
under  proposed  section  2.03.  All  four  of 
these  criteria  are  currently  used  by  REA. 
along  with  others,  to  determine 
eligibility  for  a  lien  accommodation  (see 
7  CFR  1717.852  and  1717.853). 

REA  estimates  that  about  64  percent 
of  distribution  borrowers  would  be  able 
to  meet  the  criteria  for  issuing 
additional  notes  under  proposed  section 
2.01.  This  estimate  is  based  on  1991-92 
data  for  TIER  and  DSC  and  1992  data  for 
equity,  total  assets,  net  utility  plant,  and 
lonji-ierm  debt,  and  assumes  that  the 
average  note  issued  will  equal  13.5%  of 
a  borrower's  total  assets  (the  average 
size  of  a  combined  REA-supplemental 
loan  in  1992-93).  Borrowers  failing  to 
meet  the  proposed  criteria  under  section 
2  01  would  need  to  get  the  approval  of 
each  mortgagee,  under  proposed  section 
2.03,  to  issue  additional  notes. 

As  indicated  above,  issuance  of 
additional  notes  under  section  2.01 
would  be  limited  to  the  financing  of 
mortgageable  property  for  the  electric 
system  and  the  four  named  community 
infra.structure  purposes.  The  aggregate 


outstanding  principal  balance  of  notes 
issued  for  community  infrastructure 
would  be  limited  for  notes  issued  under 
section  2.01  to  20%  of  the  outstanding 
principal  balance  of  all  notes.  Borrowers 
wishing  to  issue  notes  in  excess  of  this 
amount  for  community  infrastructure 
would  need  to  obtain  approval  from 
each  mortgagee. 

Section  2.02.  Refunding  or  Refinancing 
Notes 

As  in  issuing  additional  notes,  the 
current  mortgage  also  requires  the 
approval  of  the  mortgagees  for 
borrowers  to  refund  or  refinance 
existing  notes.  Under  proposed  section 
2.02  of  the  new  mortgage,  borrowers 
that  are  not  in  default  under  the 
mortgage  could  refund  or  refinance 
existing  notes  if  the  following 
conditions  are  met: 

•  The  total  amount  of  outstanding 
indebtedness  evidenced  by  the  new 
notes  is  not  greater  than  103.5%  of  the 
then  outstanding  principal  balance  of 
the  notes  being  refunded  or  refinanced. 

•  The  weighted  average  life  of  the 
new  notes  in  not  greater  than  the 
weighted  average  remaining  life  of  the 
notes  being  refunded  or  refinanced. 

•  The  present  value  of  the  cost  of  the 
refunding  or  refinancing  notes, 
including  all  transaction  costs  and  any 
required  investments  in  the  lender,  is 
less  than  the  present  value  of  the  cost 
of  the  notes  being  refunded  or 
refinanced. 

A  lien  accommodation  would  be 
automatic  for  notes  issued  under 
sections  2.01  and  2.02.  The  borrower's 
loan  contract  with  the  lender  would  not 
be  subject  to  the  approval  of  the  other 
mortgagees.  REA  expects  to  propose 
corresponr"  ii^  amendments  to  its  lien 
accommodation  rule  and  loan  contracts 
to  take  the  requirements  of  the  new 
mortgage  into  account,  once  the  final 
form  of  the  distribution  mortgage  has 
been  determined. 

Section  2.05.  Form  of  Supplemental 
Mortgage 

It  is  contemplated  that  a  provision 
will  be  developed  for  inclusion  either  at 
this  point  or  as  an  appendix  in  the  final 
form  of  the  Mortgage.  The  provision 
would  set  out  a  succinct  form  of 
amendment  to  be  used  to  facilitate 
borrowings  that  do  not  require  consent 
of  the  Mortgagees.  The  parties  would  be 
free  to  agree  to  other  forms  of 
amendment  on  a  case-by-case  basis  but 
obviously  such  a  process  would  be  more 
time  consuming  and  the  outcome  less 
certain.  REA  is  specifically  soliciting 
comments  on  this  approach  and  would 
welcome  suggestions  on  what  would  be 


an  appropriate  form  for  a  supplemental 
mortgage. 

Section  3.04.  Environmental  Obligations 

Under  this  proposed  section,  the 
borrower  would  expressly  agree  to 
comply  with  all  applicable  water  and  air 
pollution  control  standards  and  other 
environmental  requirements  imposed  by 
Federal  or  state  statutes,  regulations, 
licenses  or  permits  as  related  to  the 
mortgaged  property.  The  borrower 
would  also  agree  to  defend,  indemnify, 
and  hold  harmless  the  mortgagees  from 
and  against  all  habilities,  losses,  costs, 
etc.  related  to  existing  or  future 
hazardous  waste  or  hazardous  chemical 
substances  on  the  mortgaged  property, 
any  lien  or  claim  related  thereto,  and 
any  failure  of  the  borrower  to  comply 
with  the  terms  of  any  government 
agency  having  any  regulatory  authority 
over  environmental  matters  regarding 
the  mortgaged  property.  The  inclusion 
of  this  section  reflects  the  trend  in 
modem  loan  documentation  to  allocate 
environmental  risks  to  the  borrower 
since  that  is  the  party  that  manages  and 
controls  the  day  to  day  operations. 

Section  3.08.  Restrictions  on  Additional 
Permitted  Debt 

Compared  to  the  current  mortgage, 
proposed  section  3.08  would  raise  the 
threshold  on  restricted  rentals  allowed 
without  the  approval  of  the  mortgagees, 
and  also  allow  certain  "permitted  debt", 
in  addition  to  notes  issued  under 
proposed  Article  2,  without  the 
mortgagees'  approval.  Restricted  rentals 
without  mortgagees'  approval  would  be 
allowed  in  an  amount  not  to  exceed  5% 
of  equity  during  any  12  consecutive 
calendar  month  period,  versus  2% 
currently.  The  following  permitted  debt 
would  also  be  allowed  without 
mortgagees'  approval  if  the  borrower  is 
not  in  default  under  its  mortgage: 

•  Purchase  money  indebtedness  in 
non-utility  system  property  in  an 
amount  not  exceeding  10%  of  net  utility 
plant. 

•  Unsecured  lease  obligations 
incurred  in  the  ordinary  course  of 
business  except  restricted  rentals. 

•  Unsecured  indebtedness  for 
borrowed  money  in  an  aggregate  amount 
not  exceeding  15%  of  net  utility  plant. 

•  Debt  represented  by  dividends 
declared  but  not  paid. 

•  Indebtedness  of  other  operating 
electric  companies  acquired  by  the 
borrower  not  exceeding  90%  of  the  net 
utility  plant  of  the  acquired  company. 

Section  3.10.  Limitations  on 
Consolidations  and  Mergers 

Proposed  section  3.10  would  make 
certain  changes  in  the  conditions  under 


which  the  borrower  may  consolidate  or 
merge  with  another  corporation. 
Significant  among  these  changes  is  that 
the  successor  corporation  would  have  to 
meet  on  a  pro  forma  basis  the  same 
TIER,  equity  to  assets  ratio,  and  net 
utility  plant  to  long-term  debt  ratio  as 
required  under  section  2.01  for  issuing 
additional  notes. 

Section  3.11.  Limitations  on  Transfers  of 
Property 

This  proposed  section  would  raise  the 
limits  under  which  a  borrower  could 
sell,  lease  or  transfer  assets  for  fair 
market  value  without  the  approval  of 
the  mortgagees.  The  current  mortgage 
sets  the  limits  at  $25,000  for  each 
individual  asset,  and  $100,000  for  any 
12  month  period.  Proposed  section  3.11 
would  drop  the  limit  for  each  individual 
asset  and  raise  the  limit  for  any  12 
month  period  to  10  %  of  net  utility 
plant. 

Section  3.12.  Maintenance  of  Mortgaged 
Property 

Several  changes  to  existing  mortgage 
requirements  on  property  maintenance 
would  be  made  under  this  section. 

The  proposed  mortgage  would 
eliminate  the  current  requirement  that 
borrowers  expend  for  maintenance, 
renewals  and  replacements  during  each 
three-year  period  10  %  of  the  difference 
between  gross  operating  revenues  and 
the  cost  of  power  during  the  period. 
REA  has  come  to  believe  that  requiring 
a  fixed  percentage  expenditure  on 
maintenance  is  not  an  effective 
approach  for  ensuring  that  its  collateral 
is  adequately  maintained.  Comments  are 
invited  on  this  question. 

Borrowers  would  still  be  required  to 
adequately  maintain  their  systems. 
Mortgagees  would  continue  to  have 
access  to  inspect  the  mortgaged 
property.  As  a  corollary  to  the  more 
generalized  maintenance  standard,  it  is 
proposed  that  any  mortgagee  could 
direct  the  borrower  to  provide  to  all 
mortgagees  an  initial  certification  by  an 
independent  professional  engineer 
acceptable  to  the  mortgagees,  as  to  the 
condition  of  the  mortgaged  property. 
Such  a  certification  could  be  requested 
only  once  every  3  years. 

if  the  independent  engineer  certifies 
that  the  borrower  needs  to  make  repairs 
or  replacements  to  comply  with  the 
maintenance  requirements  of  the 
mortgage,  any  mortgagee  could  request 
that  such  recommendations  be  followed 
and  the  borrower  would  be  obligated  to 
comply  with  them  promptly.  A  year 
after  such  request,  a  second 
independent  certification  would  be 
required  as  to  the  condition  of  the 
property.  If  deficiencies  remain,  any 


mortgagee  could  so  notify  the  borrower, 
who  would  then  be  required  to  cure  the 
deficiencies  within  60  days.  REA 
believes  that  such  certifications  by 
independent  professional  engineers 
would  provide  each  mortgagee  with  an 
effective  mechanism  to  ensure  that  the 
mortgaged  property  is  being  adequately 
maintained. 

Section  3.13.  Insurance;  Restoration  of 
Damaged  Mortgaged  Property 

Under  this  section  several  changes  are 
proposed  to  the  insurance  provisions  of 
the  existing  mortgage.  The  borrower,  for 
example,  would  be  required  to  have 
insurance  coverage  in  conformance  with 
generally  accepted  utility  industry 
standards  for  utilities  of  the  size  and 
character  of  the  borrower.  Specific 
dollar-amount  coverage  limits  would  be 
eliminated  from  the  mortgage.  Insurance 
policies  would  be  required  to  remain  in 
force  for  30  days  after  written  notice  to 
each  mortgagee,  instead  of  the  current 
10  days.  REA  plans  to  review  its 
existing  regulation  on  fidelity  and 
insurance  requirements  (7  CFR  part 
1788)  to  determine  whether  changes  are 
needed. 

Section  3.16.  Limitation  on  Dividends, 
Patronage  Refunds  and  Other  Cash 
Distributions 

It  is  proposed  that  the  controls  on 
distributions  in  the  current  mortgage  be 
retained  with  only  minor  changes. 

Section  3.18.  Compliance  With  Loan 
Agreements;  Notice  of  Amendments  to 
and  Defaults  Under  Loan  Agreements 

This  section  proposes  two  changes  to 
provisions  in  the  current  mortgage. 
First,  borrowers  would  be  required  to 
supply  a  copy  of  a  loan  agreement  with 
another  lender,  and  amendments 
thereto,  only  when  requested  by  a 
mortgagee.  Second,  the  provision  in  the 
current  mortgage  that  the  terms  of  the 
mortgage  govern  if  they  are  inconsistent 
with  the  terms  of  a  loan  contract,  would 
be  deleted.  This  is  proposed  to  ensure 
that  a  mortgagee  could  enforce  terms  in 
its  loan  contract  agreed  to  by  the 
borrower,  even  though  they  may  be 
more  demanding  on  the  borrower  than 
the  terms  in  the  mortgage. 

Section  3.20.  Rates  to  Provide  Revenue 
Sufficient  to  Meet  TIER  and  DSC 
Requirements. 

This  section  proposes  requirements 
that  are  similar  to  those  in  7  CFR 
1710.114,  except  that  the  threshold 
levels  set  for  (modified)  TIER  and 
(modified)  DSC  are  set  at  1.35,  the  same 
as  in  proposed  section  2.01,  rather  than 
1.5  for  TIER  and  1.25  for  DSC  as  in 
§1710.114. 


19598  Federnl   Rpi;is1er   '  Vol    59    No.   188  /  Thursday.  Spptpm>>er  29.   1994   /  Proposed  RuIps 


Federal  R.v,ister  /  Vol.  59.  No.  188  /  Thursday.  September  29.  1994  /  Proposed  Pules         49599 


*0598         Fedprnl  Register  /  Vol.  59.  No.  188  /  Thursday.  September  29.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  188  /  Thursday.  September  29.  1994  /  Proposed  Pules         49599 


If  a  borrower  fails  to  achieve  a 
(modified)  TIER  and  (modified)  DSC  of 
1.35  based  on  the  average  of  the  two 
best  years  out  of  the  three  most  recent 
years,  then  it  would  be  required  to 
provide  each  mortgagee  with  a  written 
plan  of  remedial  action  setting  forth  the 
actions  the  borrower  shall  take  to 
achieve  the  required  TIER  and  DSC 
levels  on  a  timely  basis.  If  requested  by 
a  mortgagee,  the  plan  would  have  to  be 
prepared  by  an  independent  consultant 
acceptable  to  the  mortgagees.  The 
mortgagor  would  be  required  to  take  all 
actions  included  in  its  written  plan 
approved  by  the  mortgagees. 

If  a  state  regulatory  authority  having 
jurisdiction  will  not  approve  rates 
sufficient  to  achieve  the  required  TIER 
and  DSC  levels,  the  borrower  would  be 
required  to  provide  documentation  to 
that  effect,  along  with  a  modified  plan 
taking  the  state  authority's 
determination  into  account.  Such 
modified  plan  would  be  subject  to  the 
approval  of  eaiii  mortgagee. 

Section  4.01  Events  of  Default 

The  proposed  events  of  default  are 
patterned  after  those  commonly 
contained  in  modem  mortgage 
indentures.  There  are  two  notable 
differences  with  the  current  mortgage. 
First,  a  default  in  payment  on  the  notes 
would  not  be  an  event  of  default  unless 
it  lasted  for  more  than  5  business  days 
after  the  payment  is  due.  Second, 
defaults  with  respect  to  other  covenants 
and  conditions  contained  in  the 
mortgage,  loan  contracts,  or  notes  would 
not  be  an  event  of  default  unless  they 
continued  for  a  period  of  30  days  after 
a  mortgagee  has  given  written  notice  of 
default  directing  the  mortgagor  to 
remedy  the  debult. 

Sfction  4.02.  Acceleration  of  Maturity: 
Rescission  and  Annulment 

This  proposed  section  differs  in 
several  respects  from  the  provisions  of 
the  current  mortgage.  A  basic  difference 
is  that  eacii  mortgagee  would  have  equal 
rights  in  accelerating  its  notes,  in 
contm-st  to  the  current  mortgage  where 
other  mortgagees  must  wait  30  days  for 
REA  to  act  before  they  can  accelerate. 

It  is  proposed  that  in  the  event  of  a 
default  in  payment  on  a  mortgagee's 
notes,  that  mortgagee  may  accelerate  its 
notes  and  so  notify  the  other 
mortgagees.  Upon  receipt  of  actual 
knowledge  of  or  any  notice  of 
acceleration  by  such  mortgagee,  any 
other  mortgagee  would  be  able  to 
accelerate  its  notes. 

If  any  other  event  of  default  occurs 
under  the  mortgage  and  is  continuing, 
any  mortgagee  would  be  able  to 
accelerate  its  notes  and  notify  the  others 


to  that  effect.  Any  mortgage  could  also 
accelerate  if  an  event  of  default  occurs 
and  is  continuing  under  its  loan 
contract  or  note.  Upon  receipt  of  actual 
knowledge  of  or  any  notice  of 
acceleration  by  a  mortgagee,  any  other 
mortgagee  would  be  able  to  accelerate 
its  notes.  After  acceleration,  if  all 
payment  defaults  have  been  cured  and 
all  other  defaults  have  been  cured  to  the 
satisfaction  of  mortgagees  representing 
at  least  80%  of  the  aggregate 
outstanding  principal  balance  of  the 
notes,  then  said  mortgagees  would  be 
able  to  annul  the  acceleration. 

Section  4.03.  Remedies  of  Mortgagees 

Under  this  section  it  is  proposed  that 
any  mortgagee  may.  upon  an  event  of 
default,  take  possession  of  the  property, 
manage  and  operate  the  property, 
protect  and  enforce  the  rights  of  all  of 
the  mortgagees,  appoint  a  receiver,  and 
sell  the  mortgaged  property.  Any  other 
mortgagee  would  be  able  to  join  in  these 
proceedings.  If  the  mortgagees  do  not 
agree  on  the  method  or  manner  of 
enforcement  of  remedies,  mortgagees 
representing  a  majority  «f  the 
outstanding  principal  balance  of  the 
notes  would  be  able  to  direct  the 
method  and  manner  of  the  remedial 
actions. 

Section  5.03.  Special  Defeasance 

Under  this  section,  in  certain 
circumstances  a  borrower  could  deposit 
funds  with  a  trustee  for  the  benefit  of  a 
mortgagee  in  an  amount  sufficient  to 
discharge  the  note.  Such  a  note  would 
no  longer  be  considered  to  be 
"outstanding"  under  the  mortgage.  The 
borrower  would  obtain  a  release  from 
the  lien  of  the  mortgage  and  the 
mortgagee  would  have  the  trust  as 
security  for  the  pxayments  on  the  note  as 
they  come  due.  This  section  has  been 
adapted  froni  the  Model  Indenture. 

Accounting  Requirements 

So  long  as  REA  is  on  the  mortgage,  it 
is  proposed  that  borrowers  would  be 
required  to  follow  REA's  Uniform 
System  of  Accounts.  If  REA  is  paid  off 
and  is  no  longer  on  the  mortgage. 
Generally  Acc-epted  Accounting 
Principals  would  prevail.  This  is  set 
forth  in  proposed  section  1.01  in  the 
definition  of  "Accounting 
Requirements." 

Current  Mortgage  Provisions  Not 
Included 

A  number  of  "operational  controls" 
and  other  provisions  contained  in  the 
current  mortgage  are  not  included  in 
this  proposed  mortgage.  As  indicated 
above,  some  of  these  controls  may  be 
retained  in  REA's  new  loan  contract. 


The  more  significant  provisions  not 
included  in  the  proposed  mortgage  are 
as  follows: 

•  Mortgagee  approval  of  extensions  or 
additions  to  the  borrower's  system. 

•  Mortgagee  approval  of  sales  of 
electric  power  and  energy  in  excess  of 
1.000  Kw. 

•  Mortgagee  approval  of  contracts  for 
the  operation  or  maintenance  or  use  by 
others  of  all  or  a  substantial  part  of  the 
borrower's  property. 

•  Mortgagee  approval  of  contracts  to 
purchase  electric  power  or  energy. 

•  Mortgagee  approval  of  expenditures 
for  legal,  engineering,  supervisory, 
accounting  or  similar  services,  other 
than  reasonable,  routine  expenses. 

•  Requirement  that  funds  of  the 
borrower  be  deposited  in  a  Federal 
Reserve  Bank  or  in  depositaries  that  are 
members  of  the  Federal  Deposit 
Insurance  Corporation. 

•  Mortgagee  approval  of 
compensation  for  members  of  the 
borrower's  board  of  directors. 

•  Mortgagee  approval  of  tbe 
borrower's  manager  and  the  manager's 
employment  contract. 

•  Mortgagee  approval  of  investments, 
loans,  and  guarantees  made  by  the 
borrower.  For  several  reasons,  including 
the  restrictions  imposed  on  REA  (but 
not  other  lenders)  by  section  312  of  the 
Rural  Electrification  Act  of  1936,  REA 
believes  it  is  preferable  that  such 
approval  rights  be  included  in  the  loan 
contract  of  each  mortgagee  as  each  sees 
fit. 

•  The  requirement  in  article  11, 
section  4  of  the  current  mortgage  that 
any  prepayment  of  a  concurrent 
(contemporaneous)  loan  made  by  REA 
or  the  supplemental  lender  be 
accompanied  by  a  pro  rata  prepayment 
of  the  other  concurrent  loan.  Since  this 
provision  relates  only  to  loans  made 
concurrently  with  REA.  while  the 
mortgage  covers  both  concurrent  loans 
and  loans  made  independently  of  other 
loans,  REA  believes  it  is  appropriate  to 
shift  this  provision  to  its  loan  contract. 

Inter-Creditor  Agreement 

As  noted  above,  shares  of  stock  and 
other  securities,  including  those  held  in 
lenders  secured  under  the  proposed 
mortgage,  would  be  excepted  from  the 
lien  of  the  mortgage.  It  is  REA's  view 
that,  in  the  event  any  notes  are 
accelerated,  all  such  assets,  revenues, 
and  other  proceeds  obtained  from  the 
mortgagor  by  any  mortgagee  should  be 
shared  equally  and  ratably  among  all 
mortgagees  along  with  the  mortgaged 
property.  Also,  whether  or  not  any  notes 
are  accelerated,  if  a  borrower  pays  only 
a  portion  of  the  aggregate  principal  and 
interest  due  on  the  notes  as  a  whole. 


REA  believes  such  payments  should 
also  be  shared  equally  a.^d  ratably 
among  the  mortgagees.  It  is  REA's 
intention  to  try  to  reach  agreement  with 
the  other  existing  mortgagees  on  a 
mutually  acceptable  inter-creditor 
agreement  before  the  proposed  new 
mortgage  is  published  in  final  form. 
•    As  stated  above,  the  foregoing 
discussion  focuses  on  the  more 
significant  provisions  of  the  proposed 
mortgage,  especially  where  they  differ 
with  provisions  in  the  current  mortgage. 
In  addition  to  receiving  written 
comments,  REA  stands  ready  to  meet 
with  interested  individuals  and 
organizations  to  discuss  their  comments 
and  recommendations.  Such  meetings 
would  be  open  to  any  interested  pei'son, 
and  they  would  be  "informal",  as 
opposed  to  a  formal  hearing.  Although 
any  such  meetings  will  not  be 
transcribed,  REA  will  include  a 
summary  of  any  such  meeting  in  the  file 
for  this  rulemaking.  To  facilitate 
scheduling,  it  would  be  better  for 
individuals,  especially  the  large  number 
of  borrowers  affected  by  this  proposed 
rule,  to  form  one  or  more  groups  to 
represent  their  interests  at  such 
meetings. 

List  of  Subjects  in  7  Ch"R  Part  1718 

Administrative  practice  and 
procedure,  Electric  power.  Electric 
utilities.  Loan  programs — energy.  Loan 
security  documents.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  out  in  the 
preamble,  REA  proposes  to  amend 
chapter  XVII  of  title  7  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
part  1718  to  read  as  follows: 

PART  1718— LCAN  SECURITY 
DOCUMENTS  FOR  ElF.CTRIC 
BORROWERS 

Subpart  A — General 

Sec. 

1718.1-1718.49    |Reser\'eil! 

Subpart  B — Mortgage  lor  Distribution 
Borrowers 

1718.50  Definitions. 

1718.51  Policy. 

1718.52  Existing  mortgages. 

1718.53  Rights  of  other  mortgcgees. 

1718  54  -Availability  of  forms. 

Appendix  A  to  Subpart  B  of  Part  171&— 

Standard  Form  of  Mortgaye  for  Electric 
Distribution  Borrowers 

Authority:  7  U.S.C.  901 -950b:  Delegation 
of  Authority  by  the  Secretary  of  Agriculture. 
7  CFR  2.23;  Delegation  of  Authority  by  the 
Under  Secretary  for  Small  Ck)mmunity  and 
Rural  Development,  7  CFR  2  72.  unless 
otherwise  noted. 


Subpart  A— General 

§§  1 71 8. 1  -1 71 8.49    [Reserved] 

Subpart  B— Mortgage  for  Distribution 
Borrowers 

§1718.50    Definitions. 

Unless  otherwise  indicated,  terms 
used  in  this  subpart  are  defined  as  set 
forth  in  7  CFR  1710.2. 

§1718.51     Policy. 

(a)  Adequate  loan  security  must  be 
provided  for  loans  made  or  guaranteed 
by  REA.  The  loans  are  required  to  be 
secured  by  a  first  mortgage  lien  on  most 
of  the  borrower's  assets  substantially  in 
the  form  set  forth  in  Appendix  A  ofthis 
subpart.  At  the  discretion  of  REA,  this 
standard  form  of  mortgage  may  be 
adapted  to  satisfy  different  legal 
requirements  among  the  states  and 
individual  differences  in  lending 
circumstances,  provided  that  such 
adaptations  are  consistent  with  the 
policies  set  forth  in  this  subpart. 

(b)  Some  borrowers,  such  as  certain 
public  power  districts,  may  not  be  able 
to  provide  security  in  the  form  of  a  first 
mortgage  lien  on  their  assets.  In  these 
cases  REA  will  consider  accepting  other 
forms  of  security,  such  as  resolutions 
and  pledges  of  revenues. 

(c)  REA  may  require  supplemental 
and  amending  mortgages  to  protect  its 
security,  or  in  connection  with 
additional  loans. 

(d)  REA  may  also  require  such  other 
security  instruments  (such  as  loan 
contracts,  security  agreements, 
financing  statements,  guarantees,  and 
pledges)  as  it  deems  appropriate. 

(e)  All  distribution  borrowers  that 
receive  a  loan  or  loan  guarantee  from 
REA  on  or  after  [Date  30  days  after  the 
final  rule  is  published  in  the  Federal 
Register]  will  be  required  to  enter  info 
a  mortgage  with  REA  that  meets  the 
requirements  ofthis  subpart. 
Distribution  borrowers  that  refinance 
debt  secured  under  their  existing 
mortgage  have  the  option  of  staying 
with  their  existing  mortgage  or  entering 
into  a  new  mortgage  that  meets  the 
requirements  ofthis  subpart.  In  the  case 
of  either  a  new  loan  or  refinancing  loan, 
the  concurrence  of  any  other  lenders 
secured  under  the  borrower's  existing 
mortgage  may  be  required  before  the 
borrower  can  enter  into  a  new  mortgage. 

§1718.52    Existing  mortgages. 

Nothing  contained  in  this  subpart 
invalidates,  terminates  or  rescinds  any 
existing  mortgage  entered  into  between 
the  borrower  and  REA  and  anv  other 
mortgagees. 


§1718.53    Rights  of  other  mortgagees. 

Nothing  contained  in  this  subpart  is 
intended  to  alter  or  affect  any  rights  of 
any  other  mortgagee  that  is  a  party  to  an 
existing  mortgage  between  a  borrower 
and  REA. 

§1718.54    Availability  of  forms. 

Single  copies  of  the  mortgage  are 
available  from  the  Administrative 
Services  Division,  Rural  Electrification 
Administration,  United  States 
Department  of  Agriculture,  Washington 
ex:  20250-1500.  This  form  may  be 
reproduced. 

Appendix  A  to  Subpart  B— Standard  Form 
of  Mortgage  tor  Electric  Distribution 
Borrowers 

RESTATED  .MORTGAGE  AND  SECIRITY 
AGREEME.\T 

Made  By  Anri  Between 


Mortgagor  and  United  States  of  Am-Tica 

and Mo.'-tgagee.  Dated  as  of 

This  instrument  grants  a  security  interest 
by  a  transmitting  utility. 

This  instrument  contains  future  advance 
provisions. 

This  instrument  contains  .fter-acquind 
property  provisions. 

Table  of  Coments 

Granting  Clauses 

First 

Second 

Third 

Fourth  t 

Excepted  Property 

Hat>endura 

Article  I 

Definitions  &  Other  Provisions  of  General 
Application 

.Section  1.01     Definitions 

Section  1.02    General  RuK  of  Constru(.f ion 

.Section  1.03    Special  Ruk-s  of  Construf  tion 

if  REA  is  a  Mortgagee 
Section  1.04    (Governing  Lew 
Srxrtion  1.05    Notices 

Article  n 

Additional  Notes 

.Section  2.01  .Additional  Notes 

!M;ction  2.02  Refunding  or  Refinancing 

Notes 

.S(}ction  2.03  Other  .additional  Notes 

Section  2.04  Additional  Lenders  Entitlivl  to 

the  Benefits  of  This  Mortgage 

.Soction  2.05  Form  of  Supplemental 

.Mortgage 

Article  ni 

Particular  Covenants  of  the  Mortgagor 

Section  3.01  Payinent  of  Debt  Ser\ice  <iii 

Notes 

.Sedion  3.02  \Varrant>-  of  Title 

.Section  3.03  .After-Acquired  Property; 

Further  .Assurances:  K<>cording 

S(H;tion  3.04  Environmriital  Obligalior,- 

.St.-ction  3.05  I'avment  of  T.ixes 


.J 1     D.. 
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Schedule  D — Notary  Public  Certification 
Restated  Mortgage  and  Security 

Agreement,  dated  as  of , 

19 ,  (hereinafter  sometimes  called  this 

"Mortgage")  is  made  by  and  between 

(hereinafter  called  the 

"Mortgagor"),  a  corporation  existing  under 

the  laws  of  the  State  of ,  and  the 

UNITED  STATES  OF  AMERICA  acting  by 
and  through  the  Administrator  of  the  Rural 
Electrification  Administration  (hereinafter 

called  the  "Government"). 

(Supplemental  Lender) , 

(hereinafter  called  " ")  a 

existing  under  the  laws  of 

,  and  is  intended  to  confer  rights 


and  benefits  on  both  the  Government  and 

as  well  as  any  and  all  other 

lenders  pursuant  to  Article  II  of  this  Mortgage 
that  enter  into  a  supplemental  mortgage  in 
accordance  with  section  2.04  of  Article  11 
hereof  (the  Government  and  any  such  other 
lenders  being  herein  sometimes  collectively 
referred  to  as  the  "Mortgagees"). 

Recitals 

UTiereos.  the  Mortgagor,  the  Government 

and are  parties  to  that  certain 

Mortgage  and  Security 


Agreement  dated  as  of . 

19 ,  as  supplemented,  amended  or 

restated  (the  "Original  Mortgage"  identified 
in  Schedule  "A"  of  this  Mortgage)  originally 
entered  into  between  the  Mortgagor,  the 
Government  acting  by  and  through  the 
Administrator  of  the  Rural  Electrification 
Administration  (the  "REA")  and 
;  and 

IVhereas.  the  Mortgagor  deems  it  necessary 
to  borrow  money  for  its  corp>orate  purposes 
and  to  issue  its  promissory  notes  and  other 
debt  obligations  therefor  from  lime  to  time  in 
one  or  more  series,  and  to  mortgage  and 
pledge  its  property  hereinafter  described  or 
mentioned  to  secure  the  payment  of  the 
same; 

Whereas,  the  Mortgagor  desires  to  enter 
into  this  Mortgage  pursuant  to  which  all 
secured  debt  of  the  Mortgagor  hereunder 
shall  be  secured  on  parity: 

VtTiereos,  this  Mortgage  restates  and 
ccjnsolidates  the  Original  Mortgage  while 
preserving  the  priority  of  the  Lien  under  the 
Original  Mortgage  securing  the  payment  of 
Mortgagor's  outstanding  obligations  secured 
under  the  Original  Mortgage,  which 
indebtedness  is  described  more  particularly 
by  listing  the  Original  Notes  in  Schedule  "A" 
hereto;  and  « 

IVhereos.  all  acts  necessary  to  make  this 
Mortgage  a  valid  and  binding  legal 
instrument  for  the  security  of  such  notes  and 
obligations,  subject  to  the  terms  of  this 
Mortgage,  have  bvrea  in  all  respects  duly 
authorized; 

Now.  Therefore.  This  Mortgage  Witnesseth- 
That  to  secure  the  payment  of  the  principal 
of  (and  premium,  if  any)  and  interest  on  the 
Original  Notes  and  all  Notes  issued 
hereunder  according  to  their  tenor  and  effect, 
and  the  performance  of  all  provisions  therein 
.ind  herein  contained,  and  in  consideration  of 
the  covenants  herein  contained  and  the 
purchase  or  guarantee  of  Notes  by  the 
guarnntcxs  or  holders  thereof,  the  Mortgagor 
h.is  mortgaged,  pledged  and  granted  a 


continuing  security  interest  in,  and  by  these 
presents  does  hereby  grant,  bargain,  sell, 
alienate,  remise,  release,  convey,  assign, 
transfer,  hypothecate,  pledge,  set  over  and 
confirm,  pledge,  and  grant  a  continuing 
security  interest  in  for  the  purposes 
hereinafter  expressed  (other  language  may  be 
required  under  various  state  laws],  unto  the 
Mortgagees  all  property,  rights,  privileges 
and  franchises  of  the  Mortgagor  of  every  kind 
and  description,  real.  |>ersunal  or  mixed, 
tangible  and  intangible,  of  the  kind  or  nature 
specifically  mentioned  herein  or  any  other 
kind  or  nature,  except  any  Excepted 
Propertv,  ntnv  owned  or  hereafter  acquired 
by  the  Mortgagor  (by  purchase, 
consolidation,  merger,  donation, 
construction,  emttion  or  in  any  other  Vk-ayl 
wherever  located,  including  (without 
limitation)  all  and  singular  the  following: 

Granting  Clause  First 

A.  all  of  those  fee  and  leasehold  interests 
In  real  property  set  forth  in  Schedule  "B" 
hereto,  subject  in  each  case  to  those  matters 
set  forth  in  such  Schedule: 

B.  all  of  the  Mortgagor's  interest  in  fixtures, 
easements,  permits,  licenses  and  rights-of- 
way  comprising  real  property,  and  all  other 
interests  in  real  property,  comprising  any 
jKJrtion  of  the  System  (as  herein  defined) 
located  in  the  Counties  listed  in  Schedule 
"B"  hereto; 

C  all  right,  title  and  interest  of  the 
Mortgagor  in  and  to  those  contracts  of  the 
Mortgagor  (i)  relating  to  the  ownership, 
operation  or  maintenance  of  any  generation, 
transmission  or  distribution  facility  owned, 
whether  solely  or  jointly,  by  the  Mortgagor, 
(ii)  for  the  purchase  of  electric  power  and 
energy  by  the  Mortgagor  and  having  an 
original  term  in  excess  of  3  years,  (iii)  for  the 
sale  of  electric  power  and  energy  by  the 
Mortgagor  and  having  an  original  term  in 
excess  of  3  years,  and  (iv)  for  the 
transmission  of  electric  power  and  energy  by 
or  on  behalf  of  the  Mortgagor  and  having  an 
original  term  in  excess  of  3  years,  including 
in  respect  of  any  of  the  foregoing,  any 
amendments,  supplements  and  replacements 
thereto: 

D.  all  the  property,  rights,  privileges, 
allowances  and  franchises  piarticularly 
described  in  the  annexed  Schedule  "B"  are 
hereby  made  a  part  of,  and  deemed  to  be 
described  in,  this  Granting  Clause  as  fully  as 
if  set  forth  in  this  Granting  Clause  at  length; 
and 

Also  All  Other  Property,  real  estate,  lands, 
easements,  servitudes,  licenses,  permits, 
allowances,  consents,  franchises,  privileges, 
rights  of  way  and  other  riglits  in  or  relating 
to  real  estate  or  the  occupancy  of  the  same; 
all  power  sites,  storage  rights,  water  rights, 
water  locations,  water  appropriations, 
ditches,  flumes,  reservoirs,  reservoir  sites, 
canals,  raceways,  waterways,  dams,  dam 
sites,  aqueducts,  and  all  other  rights  or  means 
for  appropriating,  conveying,  storing  and 
supplying  water;  all  rights  of  way  and  roads; 
all  plants  for  the  generation  of  electric  and 
other  forms  of  energy  (whether  now  known 
or  hereafter  develoj)ed)  by  steam,  water, 
sunlight,  chemical  processes  and/or  (without 
limitation)  all  other  sources  of  power 
(whether  now  known  or  hereafter 


developed);  all  power  houses,  gas  plants, 
street  lighting  systems,  standards  and  other 
equipment  incidental  thereto;  all  telephone, 
radio,  television  and  other  communications, 
image  and  data  transmission  systems,  air 
conditioning  systems  and  equipment 
incidental  thereto,  water  wheels,  waterworks, 
water  systems,  steam  and  hot  water  plants, 
substations,  lines,  service  and  supply 
systems,  bridges,  culverts.  tracJcs.  ice  or 
refrigeration  plants  and  equipment,  offices, 
buildings  anci  other  structures  and  the 
equipment  thereto  all  machinery,  engines, 
boilers,  dynamos,  turbines,  electric,  gas  and 
other  machines,  prime  movers,  regulators, 
meters,  transformers,  generators  (including, 
but  not  limited  to,  engine-driven  generators 
and  turbogenerator  units),  motors,  electrical, 
gas  and  mechanical  appliances,  conduits, 
cables,  water,  steam,  gas  or  other  pipes,  gas 
mains  and  pip>es,  service  pipes,  fittings, 
valves  and  connections,  pole  and 
transmission  lines,  towers,  overhead 
conductors  and  devices,  underground 
conduits,  underground  conductors  and 
devices,  wires,  cables,  tools,  implements, 
apparatus,  storage  battery  equipment,  and  all 
other  fixtures  and  personalty:  all  municipal 
and  other  franchises,  consents,  certificates  or 
permits;  all  emissions  allowances;  all  lines 
for  the  transmission  and  distribution  of 
electric  current  and  other  forms  of  energy, 
gas,  steam,  water  or  communications,  images 
and  data  for  any  purpose  including  towers, 
poles,  wires,  cables,  pipes,  conduits,  ducts 
and  all  apparatus  for  use  in  connection 
therewith,  and  (except  as  hereinbefore  or 
hereinafter  expressly  excepted)  all  the  right, 
title  and  interest  of  the  Mortgagor  in  and  to 
all  other  property  of  any  kind  or  nature 
appertaining  to  and/or  used  and/or  occupied 
and/or  employed  in  connection  with  any 
property  hereinbefore  described; 

Granting  Clause  Second 

Ail  other  property,  real,  personal  or  mixed, 
of  whatever  kind  and  description  and 
where.soever  situated,  including  without 
limitation  goods,  accounts,  money  held  in  a 
tnjst  account  pursuant  hereto  or  to  a  Loan 
Agreement,  and  general  intangibles  now 
owned  or  which  may  be  hereafter  acquired 
by  the  Mortgagor,  but  excluding  Excepted 
Property,  now  owned  or  which  may  be 
hereafter  acquired  by  the  Mortgagor,  it  being 
the  intention  hereof  that  all  property,  rights, 
privileges,  allowances  and  franchisees  now 
owned  by  the  Mortgagor  or  acquired  by  the 
Mortgagor  after  the  date  hereof  (other  than 
Excepted  Property)  shall  be  as  fully  embraced 
within  and  subjected  to  the  lien  hereof  as  if 
such  property  were  specifically  described 
herein. 

Granting  Clause  Third 

Also  any  Excepted  Property  that  may,  from 
time  to  time  hereafter,  by  delivery  or  by 
writing  of  any  kind,  be  subjected  to  the  lien 
hereof  by  the  Mortgagor  or  by  anyone  in  its 
behalf;  and  any  Mortgagee  is  hereby 
authorized  to  receive  the  same  at  any  time  as 
additional  security  hereunder  for  the  benefit 
of  all  the  Mortgagees.  Such  subjection  to  the 
lien  hereof  of  any  Excepted  Property  as 
additional  security  may  be  made  subject  to 
any  reservations,  limitations  or  conditions 


which  shall  be  set  forth  in  a  written 
instrument  executed  by  the  Mortgagor  or  the 
person  so  acting  in  its  behalf  or  by  such 
Mortgagee  respecting  the  use  and  disposition 
of  such  property  or  the  proceeds  thereof. 

Granting  Clause  Fourth 

Together  with  (subject  to  the  rights  of  the 
Mortgagor  set  forth  on  Section  5.01)  all  and 
singular  the  tenements,  hereditaments  and 
appurtenances  belonging  or  in  anywise 
appertaining  to  the  aforesaid  property  or  any 
part  thereof,  with  the  reversion  and 
reversions,  remainder  and  remainders  and  all 
the  tolls,  earnings,  rents,  issues,  profits, 
revenues  and  other  income,  producrts  and 
proceeds  of  the  property  subjected  or 
required  to  be  subjected  to  the  lien  of  this 
Mortgage,  and  all  other  propertu-  of  any 
nature  appertaining  to  any  of  the  plants, 
systems,  business  or  operations  of  the 
Mortgagor,  whether  or  not  affixed  to  the 
realty,  used  in  the  operation  of  any  of  the 
premises  or  plants  or  the  System,  or 
otherwise,  which  are  now  owned  or  acquired 
by  the  Mortgagor,  and  all  the  estate,  right, 
title  and  interest  of  every  nature  whatsoever, 
at  law  as  well  as  in  equit>'.  of  the  Mortgagor 
in  and  to  the  same  and  every  part  thereof 
(other  than  Excepted  Property  with  respect  to 
any  of  the  foregoing). 

Excepted  Property 

There  is,  however,  expressly  excepted  and 
excluded  from  the  lien  and  operation  of  this 
Mortgage  the  following  described  property  of 
the  Mortgagor,  now  owned  or  hereafter 
acquired  (herein  sometimes  referred  to  as 
"Excepted  Property"): 

A.  all  cash  on  hand  or  in  banks  (excluding 
amounts  deposited  or  required  to  be 
deposited  in  a  trust  acxxjunt  pursuant  to  this 
Mortgage),  choses  in  action  and  judgments, 
contracts  and  contract  rights  (except  to  the 
extent  set  forth  in  Granting  Clause  First), 
shares  of  stock  (including  without  limitation 
any  interest  of  the  Mortgagor  in  the  National 
Rural  Utilities  Cooperative  Finance 
Corporation  and  in  the  National  Bank  for 
Cooperatives),  bonds,  notes,  repurchase 
agreements,  e^denoes  of  indebtedness  and 
other  securities,  bills,  patents,  patent  licenses 
and  other  patent  rights,  patent  applications, 
trade  names  and  trademarks,  other  than  any 
securities  pledged  under  this  Mortgage,  and 
any  other  property  referred  to  in  this 
Subdivision  which  is  specifically  described 
in  Granting  Clause  First  or  is  by  the  express 
provisions  of  the  Mortgage  subjected  or 
required  to  be  subjected  to  the  lien  hereof: 

B,  all  rolling  stock  (except  mobile 
substations),  automobiles,  buses,  trucks, 
truck  cranes,  tractors,  trailers  and  similar 
vehicles  and  movable  equipment,  and  all 
tcx)ls,  accessories  and  supplies  used  in 
connection  with  any  of  the  foregoing; 

C.  all  vessels,  boats,  ships,  barges  and  other 
marine  equipment,  all  airplanes,  airplane 
engines  and  other  flight  equipment,  and  all 
tools,  accessories  and  supplies  used  in 
connection  with  any  of  the  foregoing; 

D,  all  office  furniture,  equipment  and 
supplies,  including  (without  limitation)  all 
data  processing,  accounting  and  other 
computer  equipment,  software  and  supplies; 

E.  all  leasehold  interests  for  office 
purposes: 


F.  all  leasehold  interests  of  the  Mortgagor 
under  leases  for  an  original  term  (including 
any  period  for  which  the  Mortgagor  shall 
have  a  right  of  renewal)  of  less  than  five  (5) 
years; 

G.  all  timber  and  crops  (both  growing  and 
harvested)  and  all  coal,  ore,  gas,  oil  and  other 
minerals  (both  in  place  or  severed); 

H.  all  electric  energy,  gas,  steam,  water,  ice. 
and  other  materials,  forms  of  energy  or 
products  generated,  manufactured,  produced, 
or  purchased  by  the  Mortgagor  for  sale, 
distribution  or  use  in  the  ordinarv  course  of 
its  business; 

I.  the  last  day  of  the  term  of  each  leasehold 
estate  (oral  or  written)  and  any  agreement 
therefor,  now  or  hereafter  enjoj-ed  by  the 
Mortgagor  and  whether  falling  within  a 
general  or  sp*»cific  description  of  property- 
herein:  Provided.  However,  that  the 
Mortgagor  covenants  and  agrees  that  it  will 
hold  each  such  last  day  in  trust  for  the  use 
and  benefit  of  all  of  the  Mortgagees  and 
Noteholders  and  that  it  will  dispose  of  each 
such  last  day  from  time  to  time  in  accordance 
with  such  written  order  as  the  Mortgagee  in 
its  discretion  may  give: 

).  all  permits,  licenses,  franchises, 
contracts,  agreements,  contract  rights  and 
other  rights  not  specificallv  subjected  or 
required  to  be  subjected  to' the  lien  hereof  bv 
the  express  provisions  of  this  Mortgage, 
whether  now  owTied  or  here.after  acquired  by 
the  Mortgagor,  which  by  their  terms  or  by 
reason  of  applicable  law  would  become  void 
or  voidable  if  mortgaged  or  pledged 
hereunder  by  the  Mortgagor  or  which  cannot 
be  granted,  conveyed,  mortgaged,  transferred 
or  assigned  by  this  Mortgage  without  the 
consent  of  other  parties  whose  consent  is  not 
secured,  or  w  ithout  subjecting  any  Mortgagee 
to  a  liability  not  otherwise  conternplated  by 
the  provisions  of  this  Mortgage,  or  which 
otherwise  may  not  be.  hereby  lawfully  and 
effectively  granted,  conveyed,  mortgaged, 
transferred  and  assigned  by  the  Mortgagor: 
and 

K.  the  property  identified  in  Schedule  "C  " 
hereto. 

Provided,  However,  that  (i)  if,  upon  the 
(xcurrence  of  an  Event  of  Default,  any 
Mortgagee,  or  any  receiver  appointed 
pursuant  to  statutory  provision  or  order  of 
court,  shall  have  entered  into  possession  of 
all  or  substantially  all  of  the  Mortgaged 
Property,  all  the  Excepted  Property  described 
or  referred  to  in  the  fo.regoing  Subdixisionv 
A  through  H,  inclusive,  then  owned  or 
thereafter  acquired  by  the  Mortgagor  shall 
immediately,  and.  in  the  case  of  any 
Excepted  Property  described  or  referred  to  in 
Subdivisions  1  through  J,  inclusive,  upon 
demand  of  any  Mortgagee  or  such  receiver, 
become  subject  to  the  lien  hereof  to  the 
extent  permttted  by  law,  and  any  Mortgagi-e 
or  such  receiver  may,  to  the  extent  permittj^d 
by  law,  at  the  same  time  likewise  take 
possession  thereof,  and  (ii)  whenever  all 
Events  of  Default  shall  have  been  cured  and 
the  possession  of  all  or  substantially  all  of  the 
Mortgaged  Property  shall  have  been  restored 
to  the  Mortgagor,  such  Excepted  Property 
shall  again  be  excepted  and  excluded  from 
the  lien  hereof  to  the  extent  and  otherwise  as 
hereinabove  set  forth. 

However,  pursuant  to  Granting  Clause 
Third,  the  Mortgagor  may  subject  to  the  lien 
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of  this  Mortgage  any  Excepted  Property, 
whereupon  the  same  shall  cease  to  be 
Excepted  Property. 

Habendum 

To  Have  and  To  Hold  all  said  property, 
rights,  privileges  and  franchises  of  every  kind 
and  description,  real,  personal  or  mixed, 
hereby  and  hereafter  (by  supplemental 
mortgage  or  otherwise)  granted,  bargained, 
sold,  aliened,  remised,  released,  conveyed, 
assigned,  transferred,  mortgaged, 
encumbered,  hypothecated,  pledged,  setover. 
confirmed,  or  subjected  to  a  continuing 
security  interest  as  aforesaid,  together  with 
all  the  appurtenances  thereto  appertaining 
(said  properties,  rights,  privileges  and 
franchises,  including  any  cash  and  securities 
hereafter  deposited  with  any  Mortgagee 
((other  than  any  such  cash  which  is 
specifically  stated  herein  not  to  be  deemed 
part  of  the  Mortgaged  Property)),  being  herein 
collectively  called  the  "Mortgaged  Property") 
unto  the  Mortgagees  and  the  respective 
assigns  of  the  Mortgagees  forever,  to  secure 
equally  and  ratably  the  payment  of  the 
principal  of  (and  premium,  if  any)  and 
interest  on  the  Notes,  according  to  their 
terms,  without  preference,  priority  or 
distinction  as  to  interest  or  principal  (except 
as  otherwise  speciTically  provided  herein)  or 
as  to  lien  or  otherwise  of  any  Note  over  any 
other  Note  by  reason  of  the  priority  in  time 
of  the  execution,  delivery  or  maturity  thereof 
or  of  the  assignment  or  negotiation  thereof. 
or  otherwise,  and  to  secure  the  due 
performance  of  all  of  the  covenants, 
agreements  and  provisions  herein  and  in  the 
Loan  Agreements  contained,  and  for  the  uses 
and  purposes  and  upon  the  terms, 
conditions,  provisos  and  agreements 
hereinafter  expressed  and  declared. 

Subject.  However,  to  Permitted 
Encumbrances  (as  defmed  in  Section  1.01). 

Article  I 

Definitions  &  Other  Provisions  of  General 
Application 

5>«(:ti()n  1.01.  Definitions.  In  addition  to  the 
terms  defined  elsewhere  in  this  Mortgage,  the 
terms  defined  in  this  Article  I  shall  have  the 
meanings  specified  herein  and  under  the 
VCC.  unless  the  context  clearly  requires 
otherwise.  The  terms  (lefinod  herein  include 
the  plural  as  well  as  the  singular  and  the 
singular  as  well  as  the  plural. 

Accounting  Requirements  shall  mean  the 
rt^uirements  of  any  system  of  accounts 
prew.ribed  by  REA  so  long  as  the  Government 
is  the  holder,  insurer  or  guarantor  of  any 
Notes,  or.  in  the  absence  thereof,  the 
requirements  of  gennrally  accepted 
accounting  principles  applicable  to 
businesses  similar  to  that  of  the  Mortgagor 

Additional  Notes  shall  mean  any  Notes 
issued  by  the  Mortgagor  to  the  Government 
or  any  other  lender  pursuant  to  Article  II  of 
this  Mortgage  indudmg  any  refunding, 
renewal,  or  substitute  Notes  which  may  from 
time  to  time  be  executed  and  delivered  by  the 
Mortgagor  pursuant  to  the  terms  of  Article  II. 

Board  shall  mean  either  the  Board  of 
Directors  or  the  Board  of  Trustees,  as  the  casie 
may  be,  of  (he  Mortgagor. 

Business  Ooy  shall  mean  any  day  that  the 
Government  is  open  for  business. 


Debt  Service  Coverage  Ratio  ("DSC")  shall 
mean  the  ratio  determined  as  follows:  for 
each  calendar  ybnr  add  (i)  Patronage  Capital 
or  Margins  of  the  Mortgagor,  after  deducting 
generation  and  transmission  capital  credits 
and  other  capital  credits,  (ii)  Interest  Expense 
(as  computed  in  accordance  with  the 
principles  set  forth  in  the  definition  of  Times 
interest  Earned  Ratio  herein)  of  the  Mortgagor 
and  (iii)  Depreciation  and  Amortization 
Exptense  of  the  Mortgagor,  and  divide  the 
total  so  obtained  by  an  amount  equal  to  the 
sum  of  all  payments  of  principal  and  interest 
required  to  be  made  on  account  of  Total 
Long-Term  Debt  during  such  calendar  year 
increasing  said  sum  by  any  addition  to 
interest  expense  on  account  of  Restricted 
Rentals  as  computed  with  respect  to  the 
Times  Interest  Earned  Ratio  herein;  provided, 
however,  that  in  the  event  that  any  Long- 
Term  Debt  (being  any  amount  included  in 
Total  Long-Term  Debt  computed  as  provided 
above)  has  been  refinanced  during  such  year 
the  payments  of  principal  and  interest 
required  to  be  made  during  such  year  on 
account  of  such  Long-Term  Debt  shall  be 
based  (in  lieu  of  actual  payments  required  to 
be  made  on  such  refinanced  Debt)  upon  the 
larger  of  (i)  an  annualization  of  the  payments 
required  to  be  made  with  rcsp>ect  to  the 
refinancing  debt  during  the  portion  of  such 
year  such  refinancing  debt  is  outstanding  or 
(ii)  the  payment  of  principal  and  interest 
required  to  be  made  during  the  following 
year  on  account  of  such  refinancing  debt. 

Depreciation  and  Amortization  Expense 
shall  mean  an  amount  constituting  the 
depreciation  and  amortization  of  the 
Mortgagor  as  computed  pursuant  to 
Accounting  Requirements. 

Distributions  shall  have  the  meaning 
specified  in  Section  3.16  hereof. 

Electric  System  shall  mean,  and  shall  be 
broadly  construed  to  encompass  and  include, 
all  of  the  Mortgagor's  interests  in  all  electric 
production,  transmission,  distribution, 
conservation,  load  management,  general 
plant  and  other  related  facilities,  equipment 
or  property  and  in  any  mine,  well,  pipeline, 
plant,  structure  or  other  facility  for  the 
development,  production,  manufacture, 
storage,  fabrication  or  processing  of  fossil, 
nuclear  or  other  fuel  of  any  kind  or  in  any 
facility  or  rights  with  respect  to  the  supply 
of  water,  in  each  case  for  use,  in  whole  or 
in  major  part,  in  any  of  the  Mortgagor's 
generating  plants,  now  existing  or  hereafter 
acquired  by  lease,  contract,  purchase  or 
otherwise  or  constructed  by  the  Mortgagor, 
including  any  interest  or  participation  of  the 
Mortgagor  in  any  such  facilities  or  any  rights 
to  the  output  or  capacity  thereof,  together 
with  all  additions,  betterments,  extensions 
and  Improvements  to  such  Electric  System  or 
any  part  thereof  hereafter  made  and  together 
with  all  lands,  easements  and  rights-of-way 
of  the  Mortgagor  and  all  other  works, 
property  or  structures  of  the  Mortgagor  and 
contract  rights  and  other  tangible  and 
intangible  assets  of  the  Mortgagor  used  or 
useful  in  connection  with  or  related  to  such 
Electric  System,  including  without  limitation 
a  contract  right  or  other  contractual 
arrangement  referred  to  in  Granting  Clause 
First.  .Subclause  (C). 

Environmental  Law  and  Environmental 
Laws  shall  mean  all  federal,  state,  and  local 


laws,  regulations,  and  requirements  related  to 
protection  of  human  health  or  the 
environment,  including  but  not  limited  to  the 
Comprehensive  Environmental  Response, 
Compensation  and  Liability  Act  of  1980  (42 
use.  9601  ef  seq).  the  Resource 
Conservation  and  Recovery  Act  (42  U.S.C. 
6901  et  seq],  the  Clean  Water  Act  (33  U.S.C. 
1251  et  seq]  and  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq],  and  any  amendments  and 
implementing  regulations  of  such  acts. 

Equity  shall  mean  the  aggregate  of  all  of  the 
Mortgagor's  equities  and  margins  computed 
pursuant  to  Accounting  Requirements,  but 
excluding  any  regulatory  created  assets. 

Event  of  Default  shall  have  the  meaning 
specified  in  Section  4.01  hereof 

Excepted  Property  shall  have  the  meaning 
stated  in  the  Granting  Clauses. 

Government  shall  mean  the  United  States 
of  America  acting  by  and  through  the 
Administrator  of  REA  and  shall  include  its 
successors  and  assigns. 

Government  Notes  shall  mean  the  Original 
Notes,  and  any  Additional  Notes,  issued  by 
the  Mortgagor  to  the  Government,  or 
guaranteed  or  insured  as  to  pajTnent  by  the 
Government. 

Independent  shall  mean  when  used  with 
respect  to  any  specified  person  or  entity 
means  such  a  person  or  entity  who  (1)  is  in 
fact  independent.  (2)  does  not  have  any 
direct  financial  interest  or  any  material 
indirect  financial  interest  in  the  Mortgagor  or 
in  any  affiliate  of  the  Mortgagor  and  (3)  is  not 
connected  with  the  Mortgagor  as  an  officer, 
employee,  promoter,  underwriter,  trustee, 
partner,  director  or  person  [>crforming  similar 
functions. 

Interest  Expense  shall  mean  an  amount 
constituting  the  interest  expanse  of  the 
Mortgagor  as  computed  pursuant  to 
Accounting  Requirements. 

Lien  shall  mean  any  statutory  or  common 
law  consensual  or  non-consensual  morigage, 
pledge,  security  interest,  encumbrance,  lien, 
right  of  set  off.  claim  or  charge  of  any  kind, 
including,  without  limitation,  any 
conditional  sale  or  other  title  retention 
transaction,  any  lease  transaction  in  the 
nature  thereof  and  any  secured  transaction 
under  the  UCC 

Loan  Agreement  shall  mean  any  agreement 
executed  by  and  between  the  Mortgagor  and 
the  Government  or  any  other  lender  in 
connection  with  the  execution  and  delivery 
of  any  Notes  secured  hereby. 

Long-Term  Debt  shall  mean  any  amount 
included  in  Total  Long-Term  Debt  pursuant 
to  Accounting  Requirements. 

Long-Term  Lease  shall  mean  a  lease  having 
an  unexpired  term  (taking  into  account  terms 
of  renewal  at  the  option  of  the  lessor, 
whether  or  not  such  lease  has  previously 
been  renewed)  of  more  than  12  months. 

Margins  shall  mean  the  sum  of  amounts 
recorded  as  operating  margins  and  non- 
operating  margins  as  computed  in 
accordance  with  Accounting  Requirements. 

Maximum  Debt  Limit,  if  any.  shall  mean 
the  amount  more  p)articularly  described  in 
Schedule  "A"  hereof 

Mortgage  shall  mean  this  Restated 
Mortgage  and  Security  Agreement,  including 
any  amendments  or  supplements  thereto 
from  time  to  time. 


Mortgageable  Property  shall  mean  all 
Property  Additions,  and  all  property  owned 
by  the  Mortgagor  on  the  date  of  this 
instrument  which  would  constitute  Property 
Additions  if  acquired  after  that  date,  but 
Mortgageable  Property  shall  not  include  any 
Excepted  Property. 

Mortgaged  Property  shall  have  the  meaning 
specified  as  stated  in  the  Habendum  to  the 
Granting  Clauses. 
Mortgagee  or  Mortgagees  shall  mean  the 

Government. (the  supplemental 

lender),  their  successors  and  assigns  as  well 
as  any  and  all  other  lenders  pursuant  to 
Article  II  of  this  Mortgage  that  enter  into  a 
supplemental  mortgage  in  accordance  with 
Section  2.04  of  Article  II  hereof,  their 
successors  and  assigns.  The  term 
"Mortgagee"  is  used  herein  collectively 
except  where  the  context  clearly  indicates 
otherwise. 

Net  Utility  Plant  shall  mean  the  amount 
constituting  the  total  utility  plant  of  the 
Mortgagor  less  depreciation  computed  in 
accordance  with  Accounting  Requirements. 
Note  or  Notes  shall  mean  one  or  more  of 
the  Government  Notes,  and  any  other  Notes 
which  may.  from  time  to  time,  be  secured 
under  this  Mortgage. 

Noteholder  or  Noteholders  shall  mean  one 
or  more  of  the  holders  of  Notes  secured  by 
this  Mortgage;  PROVIDED,  however,  that  in 
the  case  of  any  Notes  that  have  been 
guaranteed  or  insured  as  to  pa>Tnent  by  REA. 
as  to  such  Notes  Noteholder  or  Noteholders 
shall  mean  REA,  exclusively,  regardless  of 
whether  such  notes  are  in  the  possession  of 
REA. 

Original  Mortgage  means  the  instrument(s) 
identified  as  such  in  Schedule  "A"  hereof 

Original  Notes  shall  mean  the  Notes  listed 
on  Schedule  "A  "  hereto  as  such  .  such  Notes 
being  instruments  evidencing  outstanding 
indebtedness  of  the  Mortgagor  (i)  to  the 
Government  (including  indebtedness  which 
has  been  issued  by  the  Mortgagor  to  a  third 
party  and  guaranteed  or  insured  as  to 
payment  by  the  Government)  and  (ii)  to  each 
other  Mortgagee  on  the  date  of  this  Mortgage. 

Outstanding  Notes  shall  mean  as  of  the 
date  of  determination,  (i)  all  Notes 
theretofore  issued,  executed  and  delivered  to 
any  Mortgagee  and  (ii)  any  Notes  guaranteed 
or  insured  as  to  payment  by  the  Government. 
except  (a)  Notes  referred  to  in  clause  (i)  or 
(ii)  for  which  the  principal  and  interest  have 
been  fully  paid  and  which  have  been 
canceled  by  the  Noteholder,  and  (b)  Notes  the 
payment  for  which  has  been  provided  for 
pursuant  to  Section  5.03. 

Permitted  Debt  shall  have  the  meaning 
specified  in  Section  3.08. 
Permitted  Encumbrances  shall  mean: 
(1)  as  to  the  property  specifically  described 
in  Granting  Clause  First,  the  restrictions, 
exceptions,  reservations,  conditions, 
limitations,  interests  and  other  matters  which 
are  set  forth  or  referred  to  in  such 
descriptions  and  each  of  which  fits  one  or 
more  of  the  clauses  of  this  definition, 
PROVIDED,  such  matters  do  not  in  the 
aggregate  materially  detract  from  the  value  of 
the  Mortgaged  Property  taken  as  a  whole  and 
do  not  materially  impair  the  use  of  such 
property  for  the  purposes  for  which  it  is  held 
by  the  Mortgagor; 


(2)  liens  for  taxes,  assessments  and  other 
govermnental  charges  which  are  not 
delinquent; 

(3)  liens  for  taxes,  assessments  and  other 
governmental  charges  already  delinquent 
which  are  currently  being  contested  in  good 
faith  by  appropriate  proceedings;  PROVIDED 
the  Mortgagor  shall  have  set  aside  on  its 
books  adequate  reserves  with  respect  thereto; 

{4>  mechanics',  workmen's,  repairmen's, 
materialmen's,  warehousemen's  and  carriers' 
liens  and  other  similar  liens  arising  in  the 
ordin»y  course  of  business  for  charges 
which  are  not  delinquent,  or  which  are  being 
contested  in  good  faith  and  have  not 
proceeded  to  judgment;  PROVIDED  the 
Mortgagor  shall  have  set  aside  on  its  books 
adequate  resen'es  with  respect  thereto; 

(5)  liens  in  respect  of  judgments  or  awards 
with  respect  to  which  the  Mortgagor  shall  in 
good  faith  currently  be  prosecuting  an  appeal 
or  proceedings  for  review  and  with  respect  to 
which  the  Mortgagor  shall  have  secured  a 
stay  of  execution  pending  such  appeal  or 
proceedings  for  review;  PROVIDED  the 
.Mortgagor  shall  have  set  aside  on  its  books 
adequate  reseri-es  with  respect  thereto; 

(6)  easements  and  similar  rights  granted  bv 
the  Mortgagor  over  or  in  respect  of  any 
Mortgaged  Property.  PROVIDED  that  in  the 
opinion  of  the  Board  or  a  duly  authorized 
officer  of  the  Mortgagor  such  grant  will  not 
impair  the  usefulness  of  such  property  in  the 
conduct  of  the  Mortgagor's  business  and  wrill 
not  be  prejudicial  to  the  interests  of  the 
Mortgagees,  and  similar  rights  granted  by  any 
predecessor  in  title  of  the  Mortgagor 

(7)  easements,  leases,  reservations  or  other 
rights  of  others  in  any  property  of  the 
Mortgagor  for  streets,  roads,  bridges,  pipes, 
pipe  lines,  railroads,  electric  transmission 
and  distribution  lines,  telegraph  and 
telephone  lines,  the  removal  of  oil,  gas,  coal 
or  other  minerals  and  other  similar  purposes, 
flood  rights,  river  control  and  development 
rights,  sewage  and  drainage  rights, 
restrictions  against  pollution  and  zoning  laws 
and  minor  defects  and  irregularities  in  the 
record  evidence  of  title,  PROVIDED  that  such 
easements,  leases,  reservations,  rights, 
restrictions,  laws,  defects  and  irregularities 
do  not  materially  affect  the  marketability  of 
title  to  such  property  and  do  not  in  the 
aggrt^ate  materially  impair  the  use  of  the 
Mortgaged  Property  taken  as  a  whole  for  the 
purposes  for  which  it  is  held  by  the 
Mortgagor; 

(8)  liens  upon  lands  over  which  easements 
or  rights  of  way  are  acquired  by  the 
Mortgagor  for  any  of  the  purposes  specified 
in  Clause  (7)  of  this  definition,  securing 
indebtedness  neither  created,  assumed  nor 
guaranteed  by  the  Mortgagor  nor  on  account 
of  which  it  customarily  pays  interest,  which 
liens  do  not  materially  impair  the  use  of  such 
easements  or  rights  of  way  for  tb«vpurposes 
for  which  they  are  held  by  the  Mortgagor; 

(9)  leases  existing  at  the  date  of  this 
instrument  affecting  property  owned  by  the 
Mortgagor  at  said  date  which  have  been 
previously  disclosed  to  the  Mortgagees  in 
writing  and  leases  for  a  term  of  not  more  than 
two  years  (including  any  extensions  or 
renewals)  affecting  property  acquired  by  the 
Mortgagor  after  said  date; 

(10)  .^rminable  or  short  term  leases  or 
permits  tor  occupp.ncy,  which  leases  or 


permits  expressly  grant  to  the  Mortgagor  the 
right  to  terminate  them  at  any  time  on  not 
more  than  six  months'  notice  and  which 
occupancy  does  not  interfere  with  the 
operation  of  the  business  of  the  Mortgagor, 

(11)  any  lien  or  privilege  vested  in  any 
lessor,  licensor  or  permittor  for  rent  to 
become  due  or  for  other  obligations  or  acts 
to  be  performed,  the  payment  of  which  rent 
or  performance  of  which  other  obligations  or 
acts  is  required  under  leases,  subleases, 
licenses  or  permits,  so  long  as  the  payment 
of  such  rent  or  the  performance  of  such  other 
obligations  or  acts  is  not  delinquent; 

(12)  liens  or  privileges  of  any  employees  of 
the  Mortgagor  for  salary  or  wages  earned  but 
not  yet  payable; 

(13)  the  burdens  of  any  law  or 
governmental  regulation  or  permit  requiring 
the  Mortgagor  to  maintain  certain  facilities  or 
perform  certain  acts  as  a  condition  of  its 
occupancy  of  or  interference  with  any  public 
lands  or  any  river  or  stream  or  navigable 
waters; 

(14)  any  irregularities  in  or  deficiencies  of 
title  to  any  rights-of-way  for  pipe  lines, 
telephone  lines,  tel^raph  lines,  power  lines 
or  appurtenances  thereto,  or  other 
improvements  thereon,  and  to  any  real  estate 
used  or  to  be  used  primarily  for  righf-of-way 
purposes,  PROVIDED  that  in  the  opinion  of 
counsel  for  the  Mortgagor,  the  Mortgagor 
shall  have  obtained  from  the  apparent  owner 
of  the  lands  or  estates  therein  covered  by  any 
such  righf-of-way  a  sufficient  right,  by  the 
terms  of  the  instrument  granting  such  right- 
of-way.  to  the  use  thereof  for  the 
construction,  operation  or  maintenance  of  the 
lines,  appurtenances  or  improvements  for 
which  the  same  are  used  or  are  to  be  used. 

or  PROVIDED  that  in  the  opinion  of  counsel 
for  the  Mortgagor,  the  Mor^agor  has  pwwer 
under  eminent  domain,  or  similar  statues,  to 
n-move  such  irregularities  or  deficiencies; 

(15)  rights  reserved  to.  or  vested  in.  any 
municipality  or  governmental  or  other  public 
authority  to  control  or  regulate  any  property 
of  the  Mortgagor,  or  to  use  such  property  in 
any  manner,  which  rights  do  not  materially 
impair  the  use  of  such  property,  for  the 
purposes  for  which  it  is  held  by  the 
Mongagor; 

(1«)  any  obligations  or  duties,  affecting  the 
prt>perty  ;>f  the  Mortgagor,  to  any 
miinicipdiity  or  governmental  or  other  public 
authority  with  respect  to  any  franchise,  grant, 
license  or  permit; 

(1^)  any  right  which  any  municipal  or 
goven-.Tientdl  authority  may  have  bv  virtue  of 
an\  fiar.c/iise.  license,  contract  or  statute  to 
purchase,  or  de.«ignale  a  purchaser  of  or  order 
the  sale  of,  any  property  of  the  Mortgagor 
upon  pa>Tiieni  of  cash  or  reasonable 
comfKT.sation  therefor  or  to  terminate  any 
franchise,  Iicen<;e  or  other  rights  or  to 
regulate  the  propraty  and  business  of  the 
Mortj^rtgor; 

(16J  as  to  properties  of  other  operating 
electric  companies  acquired  after  the  date  of 
this  Mortgage  by  the  Mortgagor  as  permirted 
by  Section  3.10  hereof,  reservations  and  other 
matters  as  to  which  such  properties  may  be 
subject  as  more  fully  set  forth  in  such 
Section; 

(19)  any  lien  required  by  law  or 
governmental  regulations  as  a  condition  to 
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the  tranMctlon  of  any  business  or  the 
exercise  of  any  privilege  or  license,  or  to 
enable  the  Mortgagor  to  maintain  self- 
insurance  or  to  participate  in  any  fund 
established  to  cover  any  insurance  risks  or  in 
connection  with  workmen's  compensation, 
unemployment  insurance,  old  age  pensions 
or  other  social  security,  or  to  share  in  the 
privileges  or  benefits  required  for  companies 
participating  in  such  arrangements; 

(20)  liens  arising  out  of  any  defeased 
mortgage  or  indenture  of  the  Mortgagor,  or 

(21)  the  undivided  interest  of  other  owners, 
and  liens  on  such  undivided  interests,  in 
property  owned  jointly  with  the  Mortgagor  as 
well  as  the  rights  of  such  owners  to  such 
property  pursuant  to  the  ownership 
contracts. 

(22)  any  lien  or  privilege  vested  in  any 
lessor,  licensor  or  permittor  for  rent  to 
become  due  or  for  other  obligations  or  acts 
to  be  performed,  the  payment  of  which  rent 
or  the  performance  of  which  other 
obligations  or  acts  is  required  under  leases, 
subleases,  licenses  or  permits,  so  long  as  the 
payment  of  such  rent  or  the  performance  of 
such  other  obligations  or  acts  is  not 
delinquent: 

(23)  purchase  money  mortgages  permitted 
by  Section  3.08;  and 

(24)  the  Original  Mortgage. 

Property  Additions  shall  mean  property  as 
to  which  the  Mortgagor  shall  provide  Title 
Evidence  and  which  shall  be  (or,  if  retired, 
shall  have  been)  subject  to  the  lien  of  this 
Mortgage,  which  shall  be  properly  chargeable 
to  the  Mortgagor's  fixed  plant  accounts  under 
Accounting  Requirements  (including 
property  acquired  to  replace  property  retired 
and  credited  to  such  accounts)  and  which 
shall  be: 

(1)  acquired  (including  acquisition  by 
merger,  consolidation,  conveyance  or 
transfer)  by  the  Mortgagor  after  the  date 
hereof,  including  propierty  in  the  process  of 
construction,  insofar  as  not  reflected  on  the 
b(K)ks  of  the  Mortgagor  with  respect  to 
periods  on  or  prior  to  the  date  hereof,  and 

(2)  used  or  useful  in  the  business  of  the 
Mortgagor  conducted  with  the  properties 
described  in  the  Granting  Clauses  of  this 
Mortgage,  even  though  separate  from  and  not 
physically  connected  with  such  properties. 

"Property  Additions"  shall  also  in(  ludi- 

(3)  easements  and  rights-of-way  tlwit  arc 
useful  for  the  ( onduct  of  the  busiiu'ss  of  the 
Mortgagor,  and 

(4)  property  located  or  constructed  on,  over 
or  under  public  highways,  rivers  or  other 
public  properly  if  the  Mortgagor  has  the 
lawful  right  under  permits,  licenses  or 
franchises  granted  by  a  governmental  body 
having  jurisdiction  in  the  premises  or  by  the 
law  of  the  Stat*-  in  which  such  property  is 
located  to  mHintain  and  operate  .such 
property  for  an  unlimited,  indeterminate  or 
indefinite  p«>riod  or  for  the  period,  if  iiny. 
specified  in  such  permit,  license  or  franchise 
or  law  and  to  remove  such  property  at  the 
expiration  of  the  period  covered  by  such 
permit,  license  or  franchise  or  law.  or  if  the 
terms  of  such  permit,  license,  franchise  or 
law  require  any  public  authority  having  the 
right  to  take  ovur  such  property  to  pay  fair 
consideration  therefor. 

"Property  Additions"  shall  not  include: 


(a)  good  will,  going  concern  value, 
contracts,  agreements,  franchises,  licenses  or 
permits,  whether  acquired  as  such,  separate 
and  distinct  from  the  property  operated  in 
connection  therewith,  or  acquired  as  an 
incident  thereto,  or 

(b)  any  shares  of  stock  or  indebtedness  or 
certificates  or  evidences  of  interest  therein  or 
other  securities,  or 

(c)  any  plant  or  system  or  other  property 
in  which  the  Mortgagor  shall  acquire  only  a 
leasehold  interest,  or  any  betterments, 
extensions,  improvements  or  additions  (other 
than  movable  physical  jjersonal  profjerty 
which  the  Mortgagor  has  the  right  to  remove), 
of.  upon  or  to  any  plant  or  system  or  other 
property  in  which  the  Mortgagor  shall  own 
only  a  leasehold  interest  unless  (i)  the  term 
of  the  leasehold  interest  in  the  property  to 
which  such  betterment,  extension, 
improvement  or  addition  relates  shall  extend 
for  at  least  75%  of  the  useful  life  of  such 
betterment,  extension,  improvement  or 
addition  and  (ii)  the  lessor  shall  have  agreed 
to  give  the  Mortgagee  reasonable  notice  and 
opportunity  to  cure  any  default  by  the 
Mortgagor  under  such  lease  and  not  to 
disturb  any  Mortgagee's  possession  of  such 
leasehold  estate  in  the  event  any  Mortgagee 
succeeds  to  the  Mortgagor's  interest  in  such 
lease  upon  the  any  Mortgagee's  exercise  of 
any  remedies  under  this  Mortgage  so  long  as 
there  is  no  default  in  the  jjerformance  of  the 
tenant's  covenants  contained  therein,  or 

(d)  any  property  of  the  Mortgagor  subject 
to  the  Permitted  Encumbrance  described  in 
clause  (23)  of  the  definition  thereof 

REA  shall  mean  the  Rural  Electrification 
Administration  of  the  United  States 
Department  of  Agriculture  or  if  at  any  time 
after  the  execution  of  this  Mortgage  REA  is 
not  existing  and  performing  the  duties  of 
administering  a  program  of  rural 
electrification  as  currently  assigned  to  it. 
then  the  entity  performing  such  duties  at 
such  time. 

Restricted  Rentals  shall  mean  all  rentals 
required  to  be  paid  under  finance  leases  and 
charged  to  income,  exclusive  of  any  amounts 
l>aid  under  any  such  lease  (whether  or  not 
designated  therein  as  rental  or  additional 
rental)  for  maintenance  or  repairs,  insurance, 
taxes,  assessments,  water  rates  or  similar 
charges.  For  the  purpose  of  this  definition  the 
term  "finance  lease"  shall  mean  any  lease 
having  a  rental  term  (including  the  term  for 
which  such  lease  may  be  renewed  or 
extended  at  the  option  of  the  lessee)  in  excess 
of  3  years  and  covering  property  having  an 
initial  cost  in  excess  of  S2S0.0O0  other  than 
aircraft,  ships,  barges,  automobiles,  trucks, 
trailers,  rolling  stock  and  vehicles;  office, 
garage  and  warehouse  sp>ace;  office 
equipment  and  computers. 

.Serunfy  Interest  shall  mean  any 
assignment,  transfer,  mortgage, 
hypothecation  or  pledge 

Subordinated  Indebtedness  shall  mean 
sfcured  indebtedness  of  the  Mortgagor, 
payment  of  which  shall  be  subordinated  to 
the  prior  payment  of  the  Notes  in  accordance 
with  the  provisions  of  Section  3.08  hereof  by 
subordination  agreement  in  form  and 
substance  satisfiK.tory  to  each  Mortgagee 
which  approval  will  not  be  unreasonably 
withheld. 


Supplemental  Mortgage  shall  mean  an 
instrument  of  the  type  described  in  Section 
2.04. 

Times  Interest  Earned  Ratio  ("TIER")  shall 
mean  the  ratio  determined  as  follows;  for 
each  calendar  year:  add  (i)  Patronage  Capital 
or  Margins  of  the  Mortgagor  after  deducting 
generation  and  transmission  capital  credits 
and  other  capital  credits,  (ii)  Interest  Expense 
on  Total  Long-Term  Debt  of  the  Mortgagor 
and  (iii)  taxes  paid,  if  any,  based  upon 
income  during  the  year  and  divide  the  total 
so  obtained  by  Interest  Expiense  on  Total 
Long-Term  Debt  of  the  Mortgagor,  provided, 
however,  that  in  computing  Interest  Expense 
on  Total  Long-Term  Debt,  there  shall  be 
added,  to  the  extent  not  otherwise  included, 
an  amount  equal  to  33 '/3%  of  the  excess  of 
Restricted  Rentals  paid  by  the  Mortgagor  over 
2%  of  the  Mortgagor's  Equities  and  Margins. 

Title  Evidence,  with  respect  to  any 
property,  shall  mean 

(1)  an  opinion  of  counsel  to  the  effect  that 
the  Mortgagor  has  title,  whether  fairly 
deducible  of  record  or  based  upon 
prescriptive  rights  (or.  as  to  personal 
property,  based  on  such  evidence  as  counsel 
shall  determine  to  be  sufficient),  as  in  the 
opinion  of  counsel  is  satisfactory  for  the  use 
thereof  in  connection  with  the  operations  of 
the  Mortgagor,  and  counsel  in  giving  such 
opinion  may  disregard  any  irregularity  or 
deficiency  in  the  record  evidence  of  title 
which,  in  the  opinion  of  such  counsel,  can 
be  cured  by  proceedings  within  the  power  of 
the  Mortgagor  or  does  not  sut)stantially 
impair  the  usefulness  of  such  projjerty  for  the 
purpose  of  the  Mortgagor  and  may  base  such 
opinion  upon  his  own  investigation  or  upon 
affidavits,  certificates,  abstracts  of  title, 
statements  or  investigations  made  by  persons 
in  whom  such  counsel  has  confidence  or 
upon  examination  of  a  certificate  or  guaranty 
of  title  or  policy  of  title  insurance  in  which 
he  has  confidence;  or 

(2)  a  mortgagee's  policy  of  title  insurance 
in  the  amount  of  the  cost  to  the  Mortgagor 
of  the  land  included  in  Property  Additions, 
as  such  cost  is  determined  by  the  Mortgagor, 
issued  in  favor  of  the  Mortgagees  by  an  entity 
authorized  to  insure  title  in  the  states  where 
the  Mortgaged  Property  is  located,  showing 
the  Mortgagor  as  the  owner  of  the  subject 
property  and  insuring  the  lien  of  this 
Mortgage. 

Total  Assets  shall  mean  an  amount 
constituting  total  assets  of  the  Mortgagor  as 
computed  pursuant  to  Accounting 
Requirements,  but  excluding  any  regulatory 
created  assets. 

Total  Long-Term  Debt  shall  mean  an 
amount  constituting  the  long-term  debt  of  the 
Mortgagor  as  computed  pursuant  to 
Accounting  Requirements. 

Total  Utility  Plant  shall  mean  the  amount 
constituting  the  total  utility  plant  of  the 
Mortgagor  computed  in  accordance  with 
Accounting  Requirements. 

Uniform  Commercial  Code  or  L'CC  shall 
mean  the  UCC  of  the  state  referred  to  in 
Section  1.04.  and  if  Mortgaged  Property  is 
located  in  a  state  other  than  that  state,  then 
as  to  such  Mortgaged  Property  UCC  refers  to 
the  UCC  in  effect  in  the  state  where  such 
property  is  located. 

Utility  System  shall  mean  the  Electric 
System  and  all  of  the  Mortgagor's  interest  in 


community  infrastructure  located  within  its 
service  territory,  namely  water  and  waste 
systems,  solid  waste  disposal  facilities, 
telecommunications  and  other  electronic 
communications  systems,  and  natural.gas 
distribution  systems. 

Section  1.02.  General  Rules  of 
Construction: 

a.  Accounting  terms  not  referred  to  above 
are  used  in  this  Mortgage  in  their  ordinary 
sense  and  any  computations  relating  to  such 
terms  shall  he  computed  in  accordance  with 
the  Accounting  Requirements. 

b.  Any  reference  to  "directors"  or  "board 
of  directors"  shall  he  deemed  to  mean 
"trustees"  or  "board  of  trustees."  as  the  case 
may  be. 

Section  1.03.  Special  Rules  of  Construction 
if  REA  is  a  Mortgagee:  During  any  period  that 
REA  is  a  Mortgagee,  the  following  additional 
provisions  shall  apply: 

a.  In  the  case  of  any  Notes  that  have  been 
guaranteed  or  insured  as  to  payment  by  REA. 
as  to  such  Notes  REA  shall  be  considered  to 
be  the  Noteholder,  exclusively,  regardless  of 
whether  such  Notes  are  in  the  possession  of 
REA. 

b.  In  the  case  of  any  prior  approval  rights 
conferred  upon  REA  by  Federal  statutes, 
including  (without  limitation)  Section  7  of 
the  Rural  Electrification  Act  of  1936.  as 
amended,  with  respect  to  the  sale  or 
disposition  of  propierty.  rights,  or  franchises 
of  the  Mortgagor,  all  such  statutory  rights  are 
reserved  except  to  the  extent  that  they  are 
expressly  modified  or  waived  in  this 
Mortgage. 

Section  1.04.  Governing  Law:  This 
Mortgage  shall  be  construed  in  and  governed 
by  Federal  law  to  the  extent  applicable,  and 
otherwise  by  the  laws  of  the  State  of 


Section  1.05  Notices:  All  demands,  notices, 
reports,  approvals,  designations,  or  directions 
required  or  permitted  to  be  given  hereunder 
shall  be  in  writing  and  shall  be  deemed  to 
be  profierly  given  if  sent  by  registered  or 
certified  mail,  piostage  prepaid,  or  delivered 
by  hand,  or  sent  by  facsimile  transmission, 
receipt  confirmed,  addressed  to  the  proper 
party  or  parties  at  the  following  address: 

As  to  the  Mortgagor: 


As  to  the  Mortgagee: 

United  States  of  America.  Department  of 
Agriculture.  Rural  Electrification 
Administration.  Washington.  DC  20250- 
1500 


and  as  to  any  other  person,  firm,  corporation 
or  governmental  body  or  agency  having  an 
interest  herein  by  reason  of  being  a 
Mortgagee,  at  the  last  address  designated  by 
such  person,  firm,  corporation,  governmental 
body  or  agency  to  the  Mortgagor  and  the 
other  Mortgagees.  Any  such  party  may  from 
time  to  time  designate  to  each  other  a  new 
address  to  which  demands,  notices,  reports, 
approvals,  designations  or  directions  may  be 


addressed,  and  from  and  after  any  such 
designation  the  address  designated  shall  be 
deemed  to  be  the  address  of  such  party  in 
lieu  of  the  address  given  above. 

Article  n 

Additional  Notes 

Section  2.01.  Additional  Notes:  Without 
the  prior  consent  of  any  Mortgagee  or  any 
Noteholder,  the  Mortgagor  may  issue 
Additional  Notes  to  the  Government  or  to 
another  lender  or  lenders  for  the  purpose  of 
acquiring  or  constructing  new  or  replacement 
Mortgageable  Property  which  Notes  will 
thereupon  be  secured  equally  and  ratably 
with  the  Notes  if  the  following  requirements 
are  satisfied: 

(1)  As  evidenced  by  a  certificate  of  an 
Independent  accountant  delivered  to  each 
Mortgagee: 

(a)  The  Mortgagor  shall  have  achieved  for 
each  of  the  two  calendar  years  immediately 
preceding  the  issuance  of  such  additional 
Notes,  a  TIER  of  not  less  than  1.35  and  a  DSC 
of  not  less  than  1.35  on  a  pro  forma  basis 
after  taking  into  account  the  maximum  effect 
of  such  additional  Notes  on  annual  Interest 
Expense,  annual  Depreciation  and 
Amortization  Expense,  and  annual  pajTnents 
of  principal  and  interest  (for  purpose  of  this 
calculation,  the  interest  rate  assumed  in  the 
case  of  Notes  having  a  variable  interest  rate 
shall  be  the  greater  of  (i)  interest  rate  in  effect 
with  respect  to  such  Notes  on  the  date  of 
such  calculation  or  (ii)  the  average  interest 
rate  with  respect  to  any  such  Notes 
Outstanding  during  the  preceding  12 
months);  and 

(b)  After  taking  into  account  the  effect  of 
such  additional  Notes,  the  Mortgagor  shall 
have  Equity  greater  than  or  equal  to  27%  of 
Total  Assets  on  a  pro  forma  basis;  and 

(c)  After  taking  into  account  the  effect  of 
such  additional  Notes,  the  ratio  of  the 
Mortgagor's  Net  Utility  Plant  to  its  Long 
Term  Debt  shall  be  greater  than  or  equal  to 
1.1  on  a  pro  forma  basis; 

(d)  The  aggregate  principal  amount  of  such 
Additional  Notes  (if  any)  not  related  to  the 
Electric  System  when  added  to  the  aggregate 
principal  amount  of  all  Outstanding  Notes  (if 
any)  not  related  to  the  Electric  System  will 
be  not  more  than  20%  of  the  Outstanding 
Notes  on  a  pro  forma  basis; 

(e)  The  maturity  of  the  loan  evidenced  by 
the  notes  must  not  exceed  the  weighted 
average  of  the  expected  remaining  useful 
lives  of  the  assets  being  financed; 

(f)  The  principal  of  the  loan  evidenced  by 
the  Notes  must  be  amortized  at  a  rate  that 
will  yield  a  weighted  average  life  not  greater 
than  the  weighted  average  life  that  would 
result  from  level  payments  of  principal  and 
interest;  and 

(g)  The  principal  of  the  loan  evidenced  by 
the  Notes  must  have  a  maturity  of  not  less 
than  5  years. 

(2)  No  Event  of  Default  has  occurred  and 
is  continuing  hereunder,  or  any  event  which 
with  the  giving  of  notice  or  lapse  of  time  or 
both  would  l)ecome  an  Event  of  Default  has 
occurred  and  is  continuing. 

(3)  The  Mortgageable  Property  being 
constructed  or  replaced  is  part  of  the 
Mortgagor's  Utility  System. 

Section  2.02.  Refunding  or  Refinancing 
Notes:  The  .Mortgagor  shall  also  have  the 


right  without  the  consent  of  any  Mortgagee 
or  any  Noteholder  to  issue  Additional  Notes 
for  the  purpose  of  refunding  or  refinancing 
any  Notes  so  long  as:  (a)  the  total  amount  of 
Outstanding  indebtedness  evidenced  by  such 
Additional  Note  or  Notes  is  not  greater  than 
103.5  percent  of  the  then  outstanding 
principal  balance  of  the  Note  or  Notes  being 
refunded  or  refinanced;  (b)  the  weighted 
average  life  of  any  such  additional  Note  or 
Notes  is  not  greater  than  the  weighted 
remaining  life  of  the  Note  or  Notes  being 
refinanced;  (c)  the  present  value  of  the  cost 
of  the  refinancing,  including  all  transaction 
costs  and  any  required  investments  in  the 
lender,  is  less  than  the  present  value  of  the 
cost  of  the  Note  or  Notes  being  refinanced. 
PROVIDED.  HOWEVER,  that  the  Mortgagor 
may  not  exercise  its  rights  under  this  Section 
if  an  Event  of  Default  has  occurred  and  is 
continuing,  or  any  event  which  with  the 
giving  of  notice  or  lapse  of  time  or  both 
would  become  an  Event  of  Default  has 
occurred  and  is  continuing.  Additional  Notes 
issued  pursuant  to  this  Section  2.02  will 
thereupon  be  secured  equally  and  ratably 
with  the  Notes. 

Section  2.03.  Other  Additional  Notes.  With 
the  prior  written  consent  of  each  Mortgagee, 
the  Mortgagor  may  issue^dditional  Notes  to 
the  Government  or  any  lender  or  lenders 
which.  Notes  will  thereupon  be  secured 
equally  and  ratably  with  .Notes  without 
regard  to  whether  any  of  the  requirements  of 
Sections  2.01  or  2.02  are  satisfied. 

Section  2.04.  Additional  Lenders  Entitled 
to  the  Benefits  of  This  Mortgage:  Without  the 
prior  consent  of  any  Mortgagee  or  any 
Noteholder,  each  lender  designated  as  a 
payee  in  any  Additional  Notes  issued  by  the 
Mortgagor  pursuant  to  Section  2.01  or  2.02  ot 
this  Mortgage  shall  become  a  Mortgagee 
hereunder  upon  the  execution  and  deliver>- 
by  the  Mortgagor  and  such  lender  of  a 
supplemental  mortgage  hereto  designating 
such  lender  as  a  Mortgagee  hereunder.  Such 
lender  shall  be  entitled  to  the  benefits  of  this 
Mortgage  without  further  act  or  deed.  Each 
Mortgagee  and  each  person  or  entity  that 
l)ecomes  a  lender  pursuant  to  Section  2.01  or 
2.02  of  this  Mortgage  shall,  upon  the  request 
of  the  Mortgagor  to  do  so.  execute  and  deliver 
a  supplement  to  this  Mortgage  in 
substantially  the  form  set  forth  in  Section 
2.05.  Such  request  shall  be  accompanied  by 
an  opinion  of  counsel  and  a  certificate  of  the 
general  manager  or  other  duly  authorized 
officer  of  the  Mortgagor  showing  in 
reasonable  detail  that  the  issuance  of  the 
Additional  Note  or  Notes  which  qualify'  the 
specified  additional  lender  to  become  a 
Mortgagee  under  this  Mortgage  were  or  will 
be  issued  in  compliance  with  the  provisions 
of  sections  2.01  or  2.02  hereof  The  failure  of 
any  Mortgagee  to  enter  into  such 
supplemental  mortgage  shall  not  deprive  thi 
lender  of  its  rights  under  this  Mortgage; 
provided  that  such  additional  indebtedness 
otherwise  conforms  in  all  respects  with  the 
requirements  for  issuing  Additional  Notes 
under  this  .Mortgage. 

Section  2.05.  Form  of  Supplemental 
Mortgage:  [Here  insert  the  shell  of  a  simple 
mortgage  supplement.  The  new  lender 
should  be  able  to  set  amortization  terms  and 
loan  contract  details  in  separate  instruments. 
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but  not  modify  tbe  tvAtHmncv  of  tiM  AM  at 
the  maatar  mnrtgHK*  i/  it  expecti  to  take 

Aitktem 

Particular  CovcnaoU  of  tlM-  Mett^a^or 

Section  3.01 .  PaywetU  of  Drbt  Senice  on 
Notes:  The  Mortgngor  will  duly  nnd 
punctxialiy  pay  me  principal,  premium,  if 
any.  and  interest  on  the  Note*  in  accordance 
with  the  terms  of  the  Notes,  the  Loan 
('.ontracts,  this  Mortgage  and  any 
Supplemental  Mortgage  authoriring  such 
Notes. 

Section  3.02  Warranty  of  Title:  fiX  the  time 
of  the  execution  and  delivery  of  this 
instrument,  the  Mortgagor  has  good  and 
marketable  title  in  fee  simple  to  the  real 
property  specifically  described  in  Granting 
Uause  First  as  owned  in  fee  and  good  and 
marketable  title  to  the  interests  in  real 
property  specifically  described  in  Granting 
Clause  First,  subject  to  no  mortgage,  lien, 
charge  or  encumbrance  except  as  stated 
therein,  and  has  full  power  and  lawful 
authority  to  grant,  bfvgain.  sell,  alien,  remise, 
release,  convey,  asisign.  transfer,  mortgage, 
pledge,  set  over  and  confirm  said  renl 
property  and  interests  in  real  prop<Tty  in  the 
manner  and  form  aforesaid 

Thft  Mortgagor  lawfully  owns  and  is 
possessed  of  the  other  property  specifically 
dctscTibed  in  Granting  Clause  First,  subject  to 
no  mortgage,  lien,  charge  or  encumbranc-e 
except  as  staled  therem.  and  has  full  power 
and  lawful  authority  to  mortgage,  assign, 
transfer,  deliver,  pledge  and  grant  a 
continuing  Mcunty  interest  in  said  property 
in  the  manaor  and  form  afimnuiid. 

The  Mortgagor  hereby  duet  and  will 
forever  warrant  and  defend  the  title  to  the 
property  »pet;ificallv  described  in  Granting 
Clause  First  agamct  ttie  claims  and  demands 
of  all  perMWS  whomsoever. 

Section  3.03  After  Acqtiirtxl  Property: 
Further  Assurances:  Hecordwf^  All  property 
of  avery  kmd.  other  than  Excepted  Property, 
iK  qmred  by  the  Mortgagor  after  the  date 
nereof.  shall,  unniediately  upon  fie 
acquisition  thereof  by  the  Mortgaf^r.  and 
without  any  further  mortgane.  conveyance  or 
aaaignment.  become  subject  to  the  lien  of  this 
Mortgage.  Sub|Bct.  However,  to  Permitted 
Encumbrances  and  the  exnrptions,  if  any,  to 
which  all  of  the  Mortgagee*  consent 
ivie^ertheless.  the  Mortgagor  will  do.  execute, 
acknowledge  and  deliver  all  and  every  such 
further  acts.  cooveyaDcea.  mortgages, 
finanung  slatomenti  and  assurances  as  any 
Mortgagee  shall  require  for  acu>mplishing 
the  purpoees  of  this  Mortgage. 

The  Mortgagrx  will  causa  this  Mortgage 
and  all  Supplemental  Mortgages  and  uiher 
inatrumeutt  of  further  assurance,  including 
all  findncinH  slatmients  covering  security 
inter«'ktf  in  personal  property,  to  be  promptly 
recorded,  registered  ami  filed,  and  will 
execute  and  file  such  financing  statements 
nnd  cause  U>  be  issued  and  filed  such 
continuation  statementi.  all  In  such  manner 
and  In  such  ploces  as  may  be  required  by  law 
fully  to  prtiserve  and  protect  the  rights  of  all 
of  the  Mortgafees  and  Ni-tteholders  hereunder 
to  all  property  oompnsing  the  Mortgaged 
Property  The  Mortgagor  will  furnish  to  each 
Mortgagee: 


A.  PrtMoptly  after  the  execution  aiid 

dob  very  o^  this  instrument  and  of  each 
Suppiemantiil  Mortgage  or  otiter  instrument 
of  further  assurarKe.  an  Opinioa  of  Counsei 
stating  that,  in  the  opinion  of  such  Counsel 
this  instrument  and  all  such  Supplemental 
Mortgages  and  other  instruments  of  furtlter 
assurance  have  been  properly  recorded, 
registorcd  and  filed  to  the  extent  necessary  to 
make  effective  the  lien  lotended  to  be  created 
by  this  Mortgage,  and  reciting  the  deUib  of 
such  action  or  rebrriag  to  pirior  Opinions  of 
Counsel  in  which  such  details  are  given,  and 
stating  that  all  financing  statements  and 
continuation  statements  have  been  executed 
and  filed  that  are  necessary  fully  to  preserve 
and  protect  the  rights  of  all  of  the  Mortgagees 
and  Noteholders  hereunder,  or  stating  that,  in 
the  opinioa  of  such  Counsel,  no  such  action 
is  necessary  to  make  the  lien  effective,  and 

B.  Within  30  days  after in 

each  year  beginning  with  the  year .  an 

Opinion  of  Counsel,  dated  as  of  such  date, 
eltliar  stating  that,  in  the  opinion  of  such 
Counsel,  such  action  has  been  taken  with 
respect  to  the  recording,  registering,  filing,  re- 
recordiog,  re-registering  and  re-filing  of  this 
instrument  and  of  all  Supplemental 
Mortgages,  financing  statements, 
continuation  statements  or  other  instruments 
of  further  assurances  at  is  iMcessary  to 
maintain  the  lien  of  this  Mor^^e  (including 
the  lien  on  any  property  acquiiad  by  the 
Mortgagor  after  the  execution  and  delivery  of 
this  instrument  and  owned  by  the  Mortgagor 
at  the  end  of  preceiling  calendar  year)  and 
reciting  the  details  of  such  action  or  referring 
to  prior  Opinions  of  Counsel  in  which  such 
details  are  given,  and  stating  that  all 
financing  statements  and  continuation 
statements  have  been  executed  and  filed  that 
are  necessary  to  fully  preserve  and  protect 
the  rights  of  ell  of  the  Mortgagees  and 
Noteholders  hereunder,  or  stating  that,  in  the 
opinioa  of  such  Cxransel,  no  such  action  is 
necessary  to  maintain  such  lien. 

Section  3.04.  Environmental  Obligations: 
(a)  The  Mortgagor  shall,  with  respect  to  all 
facilrties  which  may  be  part  of  the  Mortgaged 
Property,  comply  with  all  Environmental 
Laws. 

(b)  The  Mortgagor  shall  defend,  indemnify, 
and  hold  harmless  each  Mortgagee,  its 
successors  atui  assigns,  from  and  against  any 
and  all  liabilities,  losses,  damages,  costs, 
expenses  (including  but  not  limited  to 
reasonable  attorneys"  fees  and  expenses), 
causes  of  action.^  administrative 
proceedings,  suits,  claims,  demiinds.  or 
judgments  of  any  nature  arising  out  of  or  io 
connection  with  any  matter  related  to  the 
Mortgage  Property  and  any  Environmental 
Law,  including  but  not  limited  to: 

( 1 1  The  past,  present,  or  future  prefience  at 
an\  hazardous  substance,  contaminant, 
pollutant,  or  hazardous  waste  on  or  related 
to  the  Mortgag/E>d  Property: 

(2)  Any  failure  at  any  time  by  the 
undersigiwd  to  comply  with  the  terms  of  any 
nrder  related  to  the  Mortgaged  Property  and 
issued  by  any  federal,  state,  or  municipal 
dcpartmeat  or  agency  (other  than  REA) 
exorcising  its  authority  to  enforce  any 
Environmental  Law;  tad 

(:t)  Any  lien  or  daim  impoeed  under  any 
Eiu  iror4mental  Law  related  to  clause  (ll 


(c)  Within  3  (threej  day*  after  receiving 
knowledge  of  any  liabilit>-,  losses,  damages. 
costs,  expense*  (including  but  not  limited  to 
reasooaMeaMonMye'  fees  and  expenses), 
cause  of  actioii,  edbniaietrBtive  proceeding, 
suit,  claim,  demand,  judgment,  lien, 
reportable  event  incladirtg  but  not  limited  to 
the  release  of  a  hazardous  substance,  or 
potential  or  actual  violation  or  non- 
compliance arising  out  of  or  in  connection 
with  the  Mortgaged  Property  and  any 
Emrironnwam  Law,  the  Mortgagor  shall 
provide  each  Mortgagee  with  written  notice 
of  such  matter.  With  resp>ect  to  any  matter 
upon  which  it  has  provided  such  notice,  the 
Mortgagor  shall  immediately  take  any  and  all 
appropriate  actions  to  remedy,  cure,  defend, 
or  otherwise  affirmatively  respond  to  the 
matter. 

Section  3.05.  Payment  of  Taxes:  Th« 
Mortgagor  will  pay  or  cause  to  be  paid  as 
they  twcome  due  and  payable  all  taxes, 
assessments  and  other  governmental  charges 
lawfully  levied  or  assessed  or  imposed  upon 
the  Mortgaged  Property  or  any  part  thereof  or 
upon  any  inoome  therefrom,  arid  also  (to  the 
extent  that  such  payment  will  not  be  contrary 
to  any  applicable  laws)  all  taxes,  assessments 
and  other  governmental  charges  lawfully 
levied,  assessed  or  imposed  upwn  the  lien  or 
interest  of  the  Noteholders  or  of  the 
Mortgagees  in  the  Mortgaged  Property,  so 
that  (to  the  extent  aforesaid)  the  lien  of  this 
Mortgage  shall  at  all  times  be  wholly 
preserved  at  the  cost  of  the  Mortgagor  and 
without  expense  to  the  Mortgagees  or  the 
Noteholders;  PROVIDED,  HOWEVER,  thatt 
the  Mortgagor  shall  not  be  required  to  pay 
and  discharge  or  cause  to  be  paid  and 
discharged  any  snch  tax,  assessment  or 
governmental  charge  to  the  extent  that  the 
amount,  applicability  or  validity  thereof  shall 
currently  be  contested  in  good  faith  by 
appropriate  proceedings  and  the  Mortgagor 
shall  have  established  and  shall  maintain 
adequate  reserves  on  its  books  for  the 
payment  of  the  same. 

Section  3  06  Authority  to  Execute  and 
Deliwr  Notes.  Loan  Agreements  and 
Mortgage:  All  Action  Tuken:  Enforceable 
C)bligatipns:Tbf:  Mortgagor  is  authorized 
under  its  articles  of  incorporation  and  bylaws 
(or  code  of  regulations)  and  all  applicable 
laws  and  by  conx)rate  action  to  execute  and 
deliver  the  Note*;,  any  Additional  Notes,  the 
Loan  Agreemenls  and  this  Mortgage.  The 
Notes,  the  Loan  Agreements  and  this 
Mortgage  are,  and  any  Additional  .Notes  and 
Loan  Agreements  when  executed  and 
delivcroid  will  be.  the  valid  and  enforceable 
obligations  of  the  Mortgagor  in  accordance 
with  their  respective  terms. 

Section  3.07.  Hestrictions  On  Further 
Encumbrances  on  Property:  Except  to  secure 
Additional  Notes,  the  Mortgagor  will  not. 
without  the  prior  written  consent  of  each 
Mortgagee,  create  or  incur  or  suffer  or  permit 
to  be  created  or  incurred  or  to  exist  any  Lien, 
charge,  assignment,  pledge,  mortgage  on  any 
of  the  Mortgaged  Property  inferior  to,  prior 
to.  or  on  a  parity  with  the  Lien  of  this 
Mortgage  except  for  the  l^rmittod 
Encumbrattces.  Subject  to  the  provisiotw  of 
.Sectioa  3.08,  or  unless  approved  by  each  of 
the  Mortgagees,  the  Mortgagor  will  purtrfaasr 
all  niaterial.s,  equipment  and  replacements  to 


be  incorpiorafed  in  or  used  in  connection 
with  the  Mortgaged  Property  outright  and  not 
subject  to  any  conditional  sales  agreement, 
chattel  mortgage,  bailment,  lease  or  other 
agreement  reserving  to  the  seller  any  right, 
title  or  Lien. 

Section  3.08.  Restrictions  On  Additional 
Permitted  Debt:  The  Mortgagor  shall  not 
incur,  assume,  guarantee  or  otherwise 
become  liable  in  respect  of  any  debt  for 
borrowed  money  and  Restricted  Rentals 
(including  Subordinated  Debt)  other  than  the 
following:  ( "Permitted  Debt") 

(1)  Additional  Notes  issued  in  compliance 
with  Article  II  hereof; 

(2)  Purchase  money  indebtedness  in  non- 
Utility  System  property,  in  an  amount  not 
exceeding  10%  of  Net  Utility  Plant; 

(3)  Restricted  Rentals  in  an  amount  not  to 
exceed  5%  of  Equity  during  any  12 
consecutive  calendar  month  period; 

(4)  Unsecured  lease  obligations  incurred  in 
the  ordinary  course  of  business  except 
Restricted  Rentals; 

(5)  Unsecured  indebtedness  for  borrowed 
money  in  an  aggregate  amount  not  exceeding 
15%  of  Net  Utility  Plant; 

(6)  Debt  represented  by  dividends  declared 
but  not  paid; 

(7)  Subordinated  Indebtedness  approved 
by  each  Mortgagee;  and 

(8)  Indebtedness  of  other  operating  electric 
companies  hereafter  acquired  by  the 
Mortgagor  not  exceeding  90%  of  the  Net 
Utility  Plant  of  the  acquired  company. 

Provided,  However,  that  the  Mortgagor  may 
incur  Permitted  Debt  without  the  consent  of 
the  Mortgagee  only  so  long  as  there  exists  no 
Event  of  E)efault  hereunder  and  there  has 
been  no  continuing  occurrence  which  with 
the  piassage  of  time  and  giving  of  notice  could 
become  an  Event  of  Default  hereunder. 

Provided,  Further,  by  executing  this 
Mortgage  any  consent  of  REA  that  the 
Mortgagor  would  otherwise  be  required  to 
obtain  under  this  Section  is  hereby  deemed 
to  be  given  or  waived  by  REA  by  operation 
of  law  to  the  extent,  but  only  to  the  extent, 
that  to  impose  such  a  requirement  of  REA 
consent  would  clearly  violate  existing  federal 
laws  or  government  regulations. 

Section  3.09.  Preservation  of  Corporate 
Existence  and  Franchises:  The  Mortgagor 
will,  so  long  as  any  Outstanding  Notes  exist, 
take  or  cause  to  be  taken  all  such  action  as 
from  time  to  time  may  be  necessary  to 
preserve  its  corporate  existence  and  to 
prpser\'e  and  renew  all  franchises,  rights  of 
way,  easements,  permits,  and  licenses  now  or 
hereafter  to  be  granted  or  upon  it  conferred 
the  loss  of  which  would  have  a  material 
adverse  affect  on  the  Mortgagor's  financial 
condition  or  business.  The  Mortgagor  will 
comply  with  all  laws,  ordinances, 
regulations,  orders,  decrees  and  other  legal 
requirements  applicable  to  it  or  its  property 
the  violation  of  which  could  have  a  material 
adverse  affect  on  the  Mortgagor's  financial 
condition  or  business. 

Section  3.10  Limitations  on  Consolidations 
and  Mergers:  The  Mortgagor  shall  not 
consolidate  or  merge  with  any  other 
corporation  or  convey  or  transfer  the 
Mortgaged  Property  substantially  as  an 
entirety  unless:  (1)  Such  consolidation, 
merger,  conveyance  or  transfer  shall  be  on 


such  terms  as  shall  fully  preserve  the  lien 
and  security  hereof  and  the  rights  and 
powers  of  the  Mortgagees  hereunder;  (2)  the 
entity  formed  by  such  consolidation  or  with 
which  the  Mortgagor  is  merged  or  the 
corporation  which  acquires  by  conveyance  or 
transfer  the  Mortgaged  Property  substantially 
as  an  entirety  shall  execute  and  deliver  to  the 
Mortgagees  a  mortgage  supplemental  hereto 
in  recordable  form  and  containing  an 
assumption  by  such  successor  entity  of  the 
due  and  punctual  payment  of  the  principal 
of  and  interest  on  all  of  the  Outstanding 
Notes  and  the  performance  and  observance  of 
every  covenant  and  condition  of  this 
Mortgage;  (3)  immediately  after  giving  effect 
to  such  transaction,  no  default  hereunder 
shall  have  occurred  and  be  continuing;  (4) 
the  Mortgagor  shall  have  delivered  to  the 
Mortgagees  a  certificate  of  its  general 
manager  or  other  officer  and  an  opinion  of 
counsel  for  the  Mortgagor,  each  of  which 
shall  state  that  such  consolidation,  merger, 
conveyance  or  transfer  and  such 
supplemental  mortgage  comply  with  this 
subsection  and  that  all  conditions  precedent 
herein  provided  for  relating  to  such 
transaction  have  been  complied  with;  and  (5) 
the  entity  formed  by  such  consolidation  or 
with  which  the  Mortgagor  is  merged  or  the 
corporation  which  acquires  by  conveyance  or 
transfer  the  Mortgaged  Property  substantially 
as  an  entirety  shall  be  an  entity — (A)  having 
Equity  equal  to  at  least  27%  of  its  Total 
Assets  on  a  pro  forma  basis  after  giving  effect 
to  such  transaction,  (B)  having  a  pro  forma 
TIER  of  not  less  than  1.35  for  (he  preceding 
calendar  year,  and  (C)  having  Net  Utility 
Plant  equal  to  or  greater  than  1.1  times  its 
long-term  debt.  Upion  any  consolidation  or 
merger  or  any  conveyance  or  transfer  of  the 
Mortgaged  Projjerty  substantially  as  an 
entirety  in  accordance  with  this  subsection, 
the  successor  entity  formed  by  such 
consolidation  or  with  which  the  Mortgagor  is 
merged  or  to  which  such  conveyance  or 
transfer  is  made  shall  succeed  to,  and  be 
substituted  for,  and  may  exercise  every  right 
and  piower  of,  the  Mortgagor  under  this 
Mortgage  with  the  same  effect  as  if  such 
successor  entity  had  been  named  as  the 
Mortgagor  herein. 

Section  3.11  Limitations  on  Transfers  of 
Property:  The  Mortgagor  may  not,  except  as 
provided  in  Section  3.10  above,  without  the 
prior  written  approval  of  each  Mortgagee, 
sell,  lease  or  transfer  any  Mortgaged  Property 
to  any  other  person  or  entity  (including  any 
subsidiary  or  affiliate  of  the  Mortgagor), 
unless  (1)  there  exists  no  Event  of  Default  or 
occurrence  which  with  the  passing  of  time 
and  the  giving  of  notice  would  be  an  Event 
of  Default,  (2)  fair  market  value  is  obtained 
for  such  property,  (3)  the  aggregate  value  of 
assets  so  sold,  leased  or  transferred  in  any  12- 
month  period  is  less  than  10%  of  Net  Utility 
Plant,  and  (4)  the  proceeds  of  such  sale,  lease 
or  transfer,  less  ordinary  and  reasonable 
expenses  incident  to  such  transaction,  are 
immediately  (i)  applied  as  a  prepayment  of 
all  Notes  equally  and  ratably,  (ii)  in  the  case 
of  dispositions  of  equipment,  materials  or 
scrap,  applied  to  the  purchase  of  other 
property  useful  in  the  Mortgagor's  business, 
not  necessarily  of  the  same  kind  as  the 
property  disposed  of.  which  shall  forthwith 


become  subject  to  the  Lien  of  the  Mortgage, 
or  (iii)  applied  to  the  acquisition  or 
construction  of  other  Mortgageable  Property. 

Section  3.12.  Maintenance  of  Mortgaged 
Property:  (a)  So  long  as  the  Mortgagor  holds 
title  to  the  Mortgaged  Property,  the  Mortgagor 
will  at  all  times  maintain  and  preserve  the 
Mortgaged  Property  which  is  used  or  useful 
in  the  Mortgagor's  business  and  each  and 
every  part  and  parcel  thereof  in  good  repair, 
working  order  and  condition,  ordinary  wear 
and  tear  and  acts  of  God  excepted,  and  in 
compliance  with  good  utility  practice  and  in 
compliance  with  all  applicable  laws, 
regulations  and  orders,  and  will  from  time  to 
time  make  all  needed  and  proper  repairs, 
renewals  and  replacements,  and  useful  and 
proper  alterations,  additions,  betterments  arid 
improvements,  and  will,  subject  to 
contingencies  beyond  its  reasonable  control, 
at  all  times  use  ail  reasonable  diligence  to 
furnish  the  consumers  served  by  it  through 
the  Mortgaged  Property,  or  any  part  thereof, 
with  an  adequate  supply  of  electric  power 
and  energy.  If  any  substantial  part  of  the 
Mortgaged  Property  is  leased  by  the 
Mortgagor  to  any  other  party,  the  lease 
agreement  between  the  Mortgagor  and  the 
lessee  shall  obligate  the  lessee  to  comply 
with  the  provisions  of  subsections  (a)  and  (b) 
of  this  Section  in  resf>ect  of  the  leased 
facilities  and  to  permit  the  Mortgagor  to 
operate  the  leased  facilities  in  the  event  of 
any  failure  by  the  lessee  to  so  comply. 

(b)  The  Mortgagor  further  agrees  upon 
reasonable  written  request  of  any  Mortgagee, 
which  request  together  with  the  requests  of 
any  other  Mortgagees  shall  be  made  no  more 
frequently  than  once  every  three  years,  to 
supply  promptly  to  each  Mortgagee  an  initial 
certification  (hereinafter  called  the  "Initial 
Certification  ").  in  form  satisfactory  to  the 
requestor,  prepared  by  an  Independent 
professional  engineer,  who  shall  be 
satisfactory  to  the  Mortgagees,  as  to  the 
condition  of  the  Mortgaged  Property.  If  in  the 
sole  judgment  of  any  Mortgagee  such  Initial 
Certification  discloses  the  need  for 
improvements  to  the  condition  of  the 
Mortgaged  Property  or  any  other  operations 
of  the  Mortgagor,  such  Mortgagee  may  send 
to  the  Mortgagor  a  written  report  of  such 
improvements  and  the  Mortgagor  will  upxjn 
receipt  of  such  written  report  promptly 
undertake  to  accomplish  such  of  these 
improvements  as  are  required  by  such 
Mortgagees.  One  year  after  receipt  of  such 
written  report,  the  Mortgagor  shall  submit  to 
each  Mortgagee  a  second  certification  (herein 
called  the  "Second  Certification"),  in  form 
satisfactory  to  the  Mortgagees,  prepared  by  an 
Independent  professional  engineer,  who  shall 
be  satisfactory  to  the  Mortgagees,  as  to  the 
condition  of  the  Mortgaged  Prof>erty  and  the 
other  op)erations  of  the  Mortgagor.  If  in  the 
sole  judgment  of  any  Mortgagee  such  Second 
Certification  discloses  inadequacies  in  the 
condition  of  the  Mortgaged  Property  or  the 
other  opierations  of  the  Mortgagor,  any 
Mortgagee  may  send  to  the  Mortgagor  wTitten 
notice  of  these  inadequacies,  and  the. 
Mortgagor  shall  cure  such  inadequacies, 
within  six'.y  (60)  days  of  receipt  of  such 
notice. 

Section  3.13.  Insurance;  Restoration  of 
Damaged  Mortgaged  Property:  (a)  The 
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Mortgagor  will  take  out.  as  the  respective 
risks  are  incurred,  and  maintain  the  classes 
and  amounts  of  insurance  in  crwiformantre 
with  generally  accepted  utility  industry 
standards  kx  such  dasses  and  amounts  of 
tovemges  of  utilities  of  the  siir  and  character 
of  the  Mortgagor. 

(b)  The  foregoing  insurance  coverage  shall 
t>e  obtained  by  means  of  bond  and  policy 
forms  approved  by  regulatory  authorities 
having  jurisdiction,  and.  with  respect  to 
insurance  upon  any  part  of  the  Mortgaged 
Property,  shall  provide  that  the  instirance 
shall  be  payable  to  the  Mortgagees  as  their 
interests  may  appear  by  means  of  the 
standard  mortgagee  clause  without 
contribution.  Each  policy  or  other  contract 
for  stich  insurance  shall  contain  an 
agreement  by  the  insurer  that, 
notwithstanding  any  right  of  cancellation 
niservnd  to  such  insurer,  such  policy  or 
contract  shall  continue  in  force  for  at  least  30 
days  after  written  notice  to  em  h  Mortgagee 
of  cancellation. 

(cl  In  the  event  of  damage  to  or  the 
ilnstructiop  or  loss  of  any  portion  of  the 
MortgageAJ^T>perty  which  is  used  or  useful 
in  the  Mortgagor's  business  and  which  shall 
U'  covered  by  insurance,  unless  each 
Mortgagee  shall  otherwise  agree,  the 
Mortgagor  shall  replace  or  restore  such 
damagsd.  destroyed  or  lost  ptortion  so  that 
such  Mortgaged  Property  shall  be  in 
substantially  the  same  condition  as  it  was  in 
prior  to  such  damage,  destruction  or  loss,  and 
shall  apply  the  proceed*  of  the  insurance  for 
that  purpoae.  The  Mortgagor  shall  replace  the 
lost  portion  of  such  Mortgaged  Prop«irty  or 
shall  commence  such  restoration  promptly 
after  such  damage,  destruction  or  loss  shall 
have  occurred  and  shall  complete  siKh 
replacement  or  restoration  ai  exf^editiously 
as  practicable,  and  shall  pay  or  cause  to  be 
paid  out  of  the  proceeds  of  such  insurance 
all  costs  and  expenaes  in  connection 
therewith. 

(d)  Sums  recovered  under  any  policy  or 
fidelity  bond  by  the  Mortgagor  for  a  losa  o< 
funds  advanced  under  the  Notes  or  recovered 
by  any  Mortgagee  or  any  ^k)teholder  for  any 
loss  under  such  policy  or  bond  shall,  unless 
applied  as  provided  in  the  prcxwding 
paragraph  or  otherwise  be  used  to  finance 
construction  of  facilities  aecured  or  to  be 
secured  by  this  Mortgage,  or  unless  otherwise 
directed  by  the  Mortgagees,  be  applied  to  the 
prepayment  of  the  Notes  pro  rata  a<:cording 
to  the  unpaid  principal  amoiints  therectf 
(such  prepayments  to  be  applied  to  such 
Notes  and  installments  thereof  as  may  be 
designated  by  the  respective  Mortgagee  at  the 
time  of  any  such  prepayment),  or  be  used  to 
construct  or  acquire  facilities  which  will 
become  part  of  the  Mortgag«td  Property.  At 
the  request  of  any  Mortgagee,  the  Mortgagor 
shall  exercise  such  rights  and  remedies 
which  they  may  have  under  such  policy  or 
fidelity  Ixmd  and  which  may  be  de«ignat»Ml 
tiy  such  Mortgagee,  and  the  Mortgagor  hf^rehy 
irrevocably  appoints  each  Mortgagee  as  its 
agent  to  exeTt:ise  such  rights  and  remedies 
under  such  policy  or  bond  as  such  Mortgagee 
may  choose,  and  the  Mortgagor  shall  pay  all 
i.osts  and  reasonable  expenses  incurred  by 
'he  Mortgagee  in  connectitm  with  su<-h 
exercise. 


Secffon  3.14.  Moffgogee  Righl  to  Expmd 
Money  to  Prottrl  Kktrtgof^  Property  The 
Mortgagor  agrees  that  any  Mortgagee  from 
time  to  time  hereunder  may.  in  its  sole 
discretion,  after  having  given  5  Business  days 
prior  written  notice  to  Mortgagor,  but  shall 
not  be  obligated  to.  advance  hinds  on  behalf 
of  Mortgagor,  in  order  to  insure  the 
Mortgagor's  compliance  with  any  covenant, 
warranty,  representation  or  agreement  of  the 
Mortgagor  made  in  or  pursuant  to  this 
Mortgage  or  any  of  the  Loan  Agreentents.  to 
preserve  or  protect  any  right  or  interest  of  the 
Mortgagees  in  the  Mortgaged  Property  or 
under  or  pursuant  to  this  Mortgage  or  anv  of 
the  l>oan  Agreements,  including  without 
limitation,  the  payment  of  any  insurance 
premiums  or  taxes  and  the  satisfaction  or 
discharge  of  any  judgment  or  any  Lien  upon 
the  Mortgaged  Property  or  other  property  or 
assets  of  Mortgagor,  pnyvided,  however,  that 
the  making  of  any  such  advance  by  or 
through  any  Mortgagee  shall  not  cotistitute  a 
waiver  by  any  Mortgagee  of  any  Event  of 
Default  with  respect  to  which  such  advance 
is  made  nor  relieve  the  Mortgagor  of  any  such 
Event  of  Default  The  Mortgagor  shall  pay  to 
a  Mortgagee  upon  demand  alt  such  advances 
made  by  such  Mortgagee  with  interest 
thereon  at  a  rate  equal  to  that  on  the  N«»te 
having  the  highest  interest  rate  but  in  no 
event  shall  such  rate  be  in  excess  of  the 
maximum  rate  permitted  by  applicable  law. 
All  such  advances  shall  be  included  in  the 
obligations  and  secured  by  the  security 
intenrst  granted  hereunder. 

Section  3.1  S  Time  Exiensions  for  Payment 
of  Notes:  Any  Mortgagee  may.  at  any  time  or 
times  in  succession  without  notice  to  or  the 
consent  of  the  Mortgagor,  or  any  other 
Mortgagee,  and  upon  such  terms  as  such 
Mortgagee  may  prescribe,  grant  to  any 
person,  firm  or  corporation  who  shall  have 
become  obligated  to  pay  all  or  any  part  of  the 
principal  of  (and  premium,  if  any)  or  interest 
on  any  Note  held  by  or  indebtedness  owed 
to  such  Mortgagee  or  who  may  l>e  affected  by 
the  lien  hereby  created,  an  extension  of  the 
time  for  the  payment  of  such  principal,  (and 
premium,  if  any)  or  interest,  and  after  any 
such  extension  the  Mortgagor  will  remain 
liable  for  the  payment  of  such  Note  or 
indebtedness  to  the  same  extent  as  though  it 
had  at  the  time  of  such  extension  consented 
thereto  in  writing. 

Section  3  16.  Umitation  on  Dividends. 
Patrona^  Refunds  and  Other  Cosh 
DistnJnitions:  The  Mortgagor  will  not,  in  any 
caltMidar  year,  without  the  prior  written 
consent  of  the  Mortgagees,  declare  or  pay  anv 
dividends,  or  pay  or  determine  to  pay  any 
patronage  refuixls.  or  retire  any  patronage 
capital  or  make  any  other  cash  distributions 
(such  dividends,  refunds,  retirements  and 
other  distributions  being  hereinafter 
collectively  called  "Distributions'l,  to  its 
memliers,  stockholders  or  consumers  if  after 
giving  effect  to  anv  such  Distribution  the 
total  Equity  of  the  Mortgagor  will  not  equal 
or  exceed  40%  of  its  total  assets  and  other 
d*>bits-,  provided,  however,  that  in  any  event 
the  Mortgagor  mav  make  Distributions  to  the 
estatt^  of  natural  patrons  who  are  deceased 
to  the  extent  required  or  permitted  by  its 
articles  of  incorporation  aiKi  bylaws,  and.  if 
such  Distributions  to  siich  estates  do  aiA 


exceed  25%  of  the  patronage  capital  and 
margins  received  by  the  Mortgagor  in  the 
next  preceding  year,  make  such  additional 
Distributions  in  any  year  as  will  not  cause 
the  total  Distributions  in  such  year  to  exceed 
25%  of  the  patronage  capital  and  margins  so 
received,  and  provided,  further,  however,  that 
in  no  event  will  the  Mortgagor  make  any 
Distributions  if  there  is  unpaid  when  due  any 
installment  of  principal  of  (and  premium,  if 
any)  or  interest  on  the  Notes,  if  the  Mortgagor 
is  otherwise  in  dehiult  hereunder  or  if,  after 
giving  effect  to  any  such  Distribution,  the 
Mortgagors  total  current  and  accrued  assets 
would  be  less  than  its  total  current  and 
accrued  liabilities.  For  the  purpose  of  this 
section  a  "cash  distribution"  shall  be  deemed 
to  include  any  general  cancellation  or 
abatement  of  charges  for  electric  energ>-  or 
serv  ices  furnished  by  the  Mortgagor,  but  not 
the  repayment  of  a  membership  fee  upon 
termination  of  a  membership. 

.Section  3. 1 7.  Application  of  Proceeds  from 
Condemnation:  (a)  In  the  event  that  the 
Mortgaged  tVoperty  or  any  part  thereof,  shall 
be  taken  under  the  power  of  eminent  domain, 
all  proceeds  and  avails  therefrom  may  be 
used  to  finance  construction  of  facilities 
secured  or  to  be  secured  by  this  Mortgage. 
Anv  proceeds  not  so  used  shall  forthwith  be 
applied  by  the  Mortgagor:  first,  to  the  ratable 
payment  of  any  Indebtedness  secured  by  this 
Mortgage  other  than  principal  of  or  interest 
on  the  Notes,  second,  to  the  ratable  payment 
of  interest  which  shall  have  accrued  on  the 
Notes  and  be  unpaid,  third,  to  the  ratable 
payment  of  or  on  account  of  the  unpaid 
principal  of  the  Notes,  to  such  installments 
therecrf  as  may  be  designated  by  the 
rrspectiw  Mortgagee  at  the  time  of  any  such 
payment,  and  fourth,  the  balance  shall  be 
paid  to  whomsoever  shall  be  entitled  thereto. 

(b)  If  any  part  of  the  Mortgaged  Property 
shall  be  taken  by  eminent  domain,  each 
Mortgagee  shall  release  the  property  so  taken 
from  tt>e  Mortgaged  Property  aiid  shall  be 
fully  protected  in  so  doing  upon  being 
furnished  with: 

(1 )  A  certificate  of  a  duly  authorized  officer 
of  the  Mortgagor  requesting  stich  release, 
describing  the  property  to  be  released  and 
stating  that  such  property  has  been  taken  by 
rminent  domain  and  that  all  conditions 
precedent  herein  provided  or  relating  to  sut :h 
release  have  been  complied  with,  and 

(2)  an  opinion  of  courisel  to  the  effect  that 
such  property  has  been  lawfully  taken  by 
exercise  of  the  right  of  eminent  domain,  that 
the  award  for  such  property  so  taken  has 
become  final  or  an  appeal  therefrom  is  not 
advisaWe  in  the  interests  of  the  Mortgagor, 
the  Mortgagees  or  the  Noteholders  and  that 
all  coiKlitions  precedent  herein  provided  for 
relating  to  such  release  have  been  complied 
with. 

Section  3  18  Compliance  with  Loan 
Affreements:  Notice  of  AmerHiments  to  and 
Defaults  under  Loan  Agreements:  The 
Mortgagor  will  observe  and  perform  all  of  the 
material  covenants,  agreements,  terms  and 
conditions  contained  in  any  Loan  Agreement 
entered  into  in  connection  with  the  issuance 
of  any  of  the  Notes,  as  from  time  to  time 
amended.  The  K4ortgagor  will  send  jMomptly 
to  each  Mortgagee  notice  of  any  default  by 
the  Mortgagor  under  any  Loan  Agreement 


and  notice  of  any  amendment  to  any  Loan 
Agreement.  Upon  request  of  any  Mortgagee, 
the  Mortgagor  will  furnish  to  such  Mortgagee 
single  copies  of  such  Loan  Agreements  and 
amendments  thereto  as  such  Mortgagee  may 
request. 

Section  3.19.  Rights  of  Way.  etc.,  Necessary 
in  Business:  The  Mortgagor  will  use  its  best 
efforts  to  obtain  all  such  rights  of  way. 
easements  from  landowners  and  releases 
from  lienors  as  shall  be  necessary  or 
advisable  in  the  conduct  of  its  business,  and. 
if  requested  by  any  Mortgagee,  deliver  to 
such  Mortgagee  evidence  satis&tctory  to  such 
Mortgagee  of  the  obtaining  of  such  rights  of 
way.  easements  or  releases. 

Section  3.20.  Rates  to  Provide  Revenue 
Sufficient  to  Meet  TIER  and  DSC 
Requirements:  The  Mortgagor  shall  design 
and  implement  rates  for  electric  power  and 
energy  and  for  other  utility  services 
furnished  by  it  that  are  designed  (when 
combined  with  other  revenue  available  to  the 
Mortgagor)  (i)  to  provide  sufficient  revenue  to 
pay  all  fixed  and  variable  expenses  when  and 
as  due.  (ii)  to  provide  and  maintain 
reasonable  working  capital,  and  (iii)  to 
maintain,  on  an  annual  basis,  a  TIER  of  not 
less  than  1.35  and  a  DSC  of  not  less  than 
1.35.  The  Mortgagor  shall  give  thirty  (30) 
days  prior  written  notice  of  any  proposed 
change  in  its  general  rate  structure  to  any 
Mortgagee  who  has  requested  in  writing  that 
it  he  notified  in  advance  of  such  changes. 
Within  ninety  (90)  days  following  the  end  of 
each  calendar  year,  the  Mortgagor  shall 
report,  in  writing,  to  each  of  the  Mortgagees 
the  TIER  and  DSC  levels  which  were 
achieved  during  that  calendar  year.  If  the 
average  of  the  two  (2)  largest  annual  levels 
achieved  by  the  Mortgagor  out  of  the  three  (3) 
then  most  recent  calendar  years  results  in  a 
TIER  of  less  than  1.35  or  a  DSC  of  less  than 
1.35.  the  Mortgagor  shall  within  ninety  (90) 
days  following  the  end  of  the  calendar  year, 
provide  to  each  of  the  Mortgagees  a  written 
plan  of  remedial  action,  proposed  by  an 
Independent  consultant  acceptable  to  each  of 
the  Mortgagees,  for  the  approval  of  each 
Mortgagee.  Such  plan  shall  set  forth  the 
actions  that  the  Mortgagor  shall  take  in  order 
to  achieve  the  required  TIER  and  DSC  levels 
on  a  timely  basis.  The  Mortgagor  shall  take 
all  actions  provided  for  in  its  written  plan 
approved  by  the  Mortgagees.  In  the  event  that 
any  state  regulatory  authority  having 
jurisdiction  decides  to  disapprove  rates 
sufficient  to  meet  TIER  and  DSC  ratios 
prescribed  in  this  Mortgage,  the  Mortgagor 
will  provide  appropriate  documentation  to 
that  effect  along  with  a  request  that  the 
Mortgagees  approve  the  plan  as  modified  to 
take  the  determination  of  .such  state  authority 
into  account.  If  each  of  the  Mortgagees 
consents  to  such  modifications,  then  the  plan 
as  so  modified  shall  constitute  the  plan 
n>quired  by  this  section. 

The  Mortgagor  will  not  furnish  or  supply 
or  cause  to  be  furnished  or  supplied  any  use. 
output,  capacity,  or  service  of  the  Utility 
System  free  of  charge  to  any  person,  firm  or 
corporation,  public  or  private,  and  the 
Mortgagor  will  enforce  the  payment  of  any 
and  all  amounts  owing  to  the  Mortgagor  by 
reason  of  the  ownership  and  operation  of  the 
Utility  System  by  discontinuing  such  use. 


output,  capacity,  or  ser\'ice.  or  by  filing  suit 
therefor  within  90  days  after  any  such 
accounts  are  due,  or  by  both  such 
discontinuance  and  by  filing  suit 

Section  3.21.  Keeping  Books:  Inspection  by 
Mortgagee:  The  Mortgagor  will  keep  proper 
books  of  records  and  account,  in  which  full 
and  correct  entries  shall  be  made  of  all 
dealings  or  transactions  of  or  in  relation  to 
the  Notes  and  the  Utility  Systems,  properties, 
business  and  affairs  of  the  Mortgagor  in 
accordance  with  the  Accxiunting 
Requirements.  The  Mortgagor  will  at  any  and 
all  times,  upon  the  wTitten  request  of  any 
Mortgagee  and  at  the  expense  of  the 
Mortgagor,  permit  such  Mortgagee  by  its 
representatives  to  inspect  the  Utility  Systems 
and  properties,  books  of  account,  records, 
repwts  and  other  papers  of  the  Mortgagor 
and  to  take  copies  and  extracts  therefrom, 
and  will  afford  and  procure  a  reasonable 
opportunity  to  make  any  such  inspection, 
and  the  Mortgagor  will  furnish  to  each 
Mortgagee  any  and  all  such  information  as 
such  Mortgagee  may  request,  with  respect  to 
the  performance  by  the  Mortgagor  of  its 
covenants  under  this  Mortgage,  the  .Notes  and 
the  Loan  Agreements. 

Article  IV 

Events  of  Default  and  Remedies 

Section  4.01.  Events  of  Default:  Each  of  the 
following  shall  be  an  'Event  of  Default" 
under  this  Mortgage: 

-    (a)  default  shall  be  made  in  the  pa>Tnent 
of  any  installment  of  or  on  account  of  interest 
on  or  principal  of  (or  premium,  if  any 
associated  with)  any  Note  or  Notes  for  more 
than  five  (5)  Business  Days  after  the  same 
shall  be  required  to  be  made: 

(b)  default  shall  be  made  in  the  due 
observance  or  performance  of  any  other  of 
the  covenants,  conditions  or  agreements  on 
the  part  of  the  Mortgagor,  in  any  of  the  Notes. 
Loan  Agreements  or  in  this  Mortgage,  and 
such  default  shall  continue  for  a  period  of 
thirty  (30)  days  after  written  notice 
specifying  such  defeult  and  requiring  the 
same  to  be  remedied  and  stating  that  such 
notice  is  a  "Notice  of  Defeult"  hereunder 
shall  have  been  given  to  the  Mortgagor  by 
any  Mortgagee:  PROVIDED.  HOWEVER  that 
in  the  case  of  a  default  on  the  terms  of  a  Note 
or  Loan  Agreement  of  a  particular  Mortgagee, 
the    Notice  of  Default"  required  under  this 
paragraph  may  only  be  given  by  that 
Mortgagee; 

(c)  the  Mortgagor  shall  file  a  petition  in 
bankruptcy  or  be  adjudicated  a  bankrupt  or 
insolvent,  or  shall  make  an  assignment  for 
the  benefit  of  its  creditors,  or  shall  consent 
to  the  appointment  of  a  receiver  of  itself  or 
of  its  property,  or  shall  institute  proceedings 
for  its  reorganization  or  proceedings 
instituted  by  others  for  its  reorganization 
shall  not  be  dismissed  within  sixty  (60)  days 
after  the  institution  thereof; 

(d)  a  receiver  or  liquidator  of  the  Mortgagor 
or  of  any  substantial  portion  of  its  property 
shall  be  appointed  and  the  order  appointing 
such  receiver  or  liquidator  shall  not  be 
vacated  within  sixty  (60)  days  after  the  entry 
thereof; 

(e)  tlie  Mortgagor  shall  forfeit  or  otherwise 
be  deprived  of  its  corporate  charter  or 
franchises,  permits,  easements,  or  licenses 


required  to  cany  on  any  material  portion  of 
its  business: 

(0  a  final  judgment  for  an  amount  of  more 

than  S shall  be  entered  against 

the  Mortgagor  and  shall  remain  unsatisfied  or 
without  a  stay  in  respect  thereof  for  a  period 
of  sixty  (60)  days;  or. 

(g)  any  material  representation  or  warranty 
made  by  the  Mortgagor  herein,  in  the  Loan 
Agrt«ments  or  in  any  certificate  or  financial 
statement  delivered  hereunder  or  thereunder 
shall  pmv-e  to  be  false  «•  misleading  in  any 
material  respect  at  the  time  made. 

Section  4.02.  Acceleration  ofMaturit\-; 
Rescission  and  Annulment: 

(a)  If  an  Event  of  Default  described  in 
Section  4.01(a)  has  occurred  and  is 
continuing,  any  Mortgagee  upon  which  such 
default  fias  occurred  may  declare  (!»»■ 
principal  of  all  its  Notes  secured  hereunder 
to  be  due  and  payable  immediately  by  a 
notice  in  writing  to  the  Mortgagor  and  to  the 
other  Mortgagees  (failure  to  provide  said 
notice  to  any  other  Mortgagee  shall  not  effect 
the  validity  of  any  acceleration  of  the  Note 
or  Notes  by  such  Mortgagee),  and  upon  such 
declaration,  all  unpaid  principial  (and 
premium,  if  any)  and  accrued  interest  so 
declared  shall  become  due  and  pa\-able 
immediately,  anything  containeid  herein  or  in 
any  Note  or  Notes  to  the  contrary 
notwithstanding.  Upon  receipt  of  actual 
knowledge  of  or  any  notice  of  acceleration  by 
any  Mortgagee,  any  other  Mortgagee  may 
declare  the  principal  of  all  of  its  Notes  to  be 
due  and  payable  immediately  by  a  notice  in 
writing  to  the  Mortgagor  and  upon  such 
declaration,  all  unpaid  principal  (and 
premium,  if  any)  and  accrued  interest  so 
declared  shall  become  due  and  payable 
immediately,  anything  contained  herein  or  in 
any  Note  or  Notes  or  Loan  Agreements  to  the 
(»ntrary  notwithstanding. 

(h)  If  any  other  Event  of  Default  shall  have 
occurred  and  be  continuing,  any  Mortgagee 
may  declare  the  principal  (and  premium,  if 
any)  and  accrued  interest  on  all  its  Notes 
secured  by  this  Mortgage  due  and  pa\-able 
and  upon  such  declaration,  all  unpaid 
principal  (and  premium,  if  any)  and  interest 
so  declared  shall  become  due  and  payable 
immediately,  anything  contained  herein,  in 
any  Loan  Agreement  or  in  any  Note  to  the 
contrarv'  notwithstanding. 

(c)  If  at  any  time  after  the  unpaid  principal 
of  (and  premium,  if  any)  and  accrued  interest 
on  any  of  the  Notes  shall  have  been  so 
declared  to  be  due  and  payable,  all  payments 
in  respect  of  principal  and  interest  which 
shall  have  become  due  and  piayable  bv  the 
terms  of  such  Note  or  Notes  (other  than 
amounts  due  as  a  result  of  the  acceleration 
of  the  Notes)  shall  be  paid  to  the  respective 
Mortgagees,  and  ail  other  defaults  under  the 
Loan  Agreements,  the  Notes  and  this 
Mortgage  shall  have  been  made  good  and 
secured  to  the  satisfaction  of  the  Mortgagecis 
representing  at  least  80%  of  the  aggregate 
unpaid  principal  balance  of  all  of  the  Notes 
then  Outstanding,  then  in  ever>'  such  case 
such  Mortgagees,  may  by  written  notice  to 
the  Mortgagor,  annul  such  declaration  and 
waivT  such  default  and  the  consequences 
thereof,  but  no  such  waiver  shall  extend  to 
or  affect  any  subsequent  default  or  impair 
;iny  right  consequent  thereon. 
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Section  4.03.  Remedies  of  Mortgagees  If 
one  or  more  of  the  Events  of  Default  shall 
occur  and  be  continuing,  any  Mortgagee 
personally  or  by  attorney,  in  its  or  their 
discretion,  may,  in  so  far  as  not  prohibited 
by  law: 

(a)  lake  immediate  possession  of  the 
Mortgaged  Property,  collect  and  receive  all 
credits,  outstanding  accounts  and  bills 
receivable  of  the  Mortgagor  and  all  rents, 
income,  revenues,  proceeds  and  profits 
pertaining  to  or  arising  from  the  Mortgaged 
Property,  or  any  part  thereof,  whether  then 
past  due  or  accruing  thereafter,  and  issue 
binding  receipts  therefor:  and  manage, 
control  and  operate  the  Mortgaged  Prtjpcrly 
as  fully  as  the  Mortgagor  might  do  if  in 
possession  thereof,  including,  without 
limitation,  the  making  of  all  repairs  or 
replacements  deemed  necessary  or  advisable 
by  such  Mortgagee  in  jxjssession: 

(bl  proceed  to  protect  and  enforce  the 
rights  of  all  of  the  Mortgagees  by  suits  or 
actions  in  equity  or  at  law  in  any  court  or 
courts  of  competent  jurisdiction,  whether  for 
specific  performance  of  any  covenant  or  any 
agreement  contained  herein  or  in  aid  of  the 
execution  of  anv  power  herein  granted  or  for 
the  foreclosure  hereof  or  hereunder  or  for  the 
sale  of  the  Mortgaged  Property,  or  any  part 
thereof,  or  to  collect  the  debts  hereby  secured 
or  for  the  enforcement  of  such  other  or 
additional  appn)priate  legal  or  equitable 
remedies  as  may  be  deemed  necessary  or 
advisable  to  protect  and  enforce  the  rights 
and  remedies  herein  granted  or  conferred, 
and  in  the  event  of  the  institution  of  any  such 
action  or  suit  the  MortgHgee  instituting  such 
action  or  suit  shall  have  the  right  to  have 
appointed  a  receiver  of  the  Mortgaged 
Property  and  of  all  proceeds,  rents,  income, 
revenues  and  profits  piertaining  thereto  or 
arising  therefrom,  whether  then  past  due  or 
accruing  after  the  appointment  of  such 
receiver,  derived,  received  or  had  from  the 
lime  of  the  commencement  of  such  suit  or 
action,  and  such  receiver  shall  have  all  the 
usual  powers  and  duties  of  receivers  in  like 
and  similar  cases,  to  the  fullest  extent 
permitted  by  law,  and  if  application  shall  be 
made  for  the  appointment  of  a  receiver  the 
Mortgagor  hereby  expressly  consents  that  the 
court  to  which  such  application  shall  be 
made  may  make  said  appointment:  and 

(c)  sell  or  cause  to  be  sold  all  and  singular 
the  Mortgaged  Property  or  any  part  thereof, 
and  all  right,  title,  interest,  claim  and 
demand  of  the  Mortgagor  therein  or  thereto, 
at  public  auction  at  such  place  in  any  county 
(or  its  equivalent  locality)  in  which  the 
property  to  be  sold,  or  any  part  thereof,  is 
located,  at  such  time  and  upion  such  terms  as 
may  be  specified  in  a  notice  of  sale,  which 
shall  state  the  time  when  and  the  place 
where  the  sale  is  to  be  held,  shall  contain  a 
brief  general  description  of  the  property  to  be 
sold,  and  shall  be  given  by  mailing  a  copy 
thereof  to  the  Mortgagor  at  least  fifteen  (15) 
days  prior  to  the  date  fixed  for  such  sale  and 
by  publishing  the  same  once  in  each  week  for 
two  successive  calendar  weeks  prior  to  the 
date  of  such  sale  in  a  newspaper  of  general 
circulation  published  in  said  locality  or.  if  no 
such  newspaper  is  published  in  such 
legality,  in  a  newspaper  of  general 
circulation  in  such  liKalitv.  the  first  such 


publication  to  be  not  less  than  fifteen  (15) 
days  nor  more  than  thirty  (30)  days  prior  to 
the  date  fixed  for  such  sale.  Any  sale  to  be 
made  under  this  subparagraph  (c)  of  this 
Section  4.03  may  be  adjourned  from  time  to 
time  by  announcement  at  the  time  and  place 
appointed  for  such  sale  or  for  such  adjourned 
sale  or  sales,  and  without  further  notice  or 
publication  the  sale  may  be  had  at  the  time 
and  place  to  which  the  same  shall  be 
adjourned:  provided,  however,  that  in  the 
event  another  or  different  notice  of  sale  or 
another  or  different  manner  of  conducting 
the  same  shall  be  required  by  law  the  notice 
of  sale  shall  be  given  or  the  sale  be 
conducted,  as  the  case  may  be,  in  accordance 
with  the  applicable  provisions  of  law.  The 
expense  incurred  by  any  Mortgagee 
(including,  but  not  limited  to,  receiver's  fees, 
counsel  fees,  cost  of  advertisement  and 
agents'  compensation)  in  the  exercise  of  any 
of  the  remedies  provided  in  this  Mortgage 
shall  be  secured  by  this  Mortgage. 

(d)  In  the  event  that  a  Mortgagee  proceeds 
to  enforce  remedies  under  this  Section,  any 
other  Mortgagee  may  join  in  such 
proceedings.  In  the  event  that  the  Mortgagees 
are  not  in  agreement  with  the  method  or 
manner  of  enforcement  chosen  by  any  other 
Mortgagee,  the  Mortgagees  representing  a 
majority  of  the  aggregate  unpaid  principal 
balance  on  the  then  Outstanding  Notes  may 
direct  the  method  and  manner  in  which 
remedial  action  will  proceed. 

Section  4.04.  Application  of  Proceeds  from 
Remedial  Actions:  Any  proceeds  or  funds 
arising  from  the  exercise  of  any  rights  or  the 
enforcement  of  any  remedies  herein  provided 
after  the  payment  or  provision  for  the 
payment  of  any  and  all  costs  and  expenses 
in  connection  with  the  exercise  of  such  rights 
or  the  enforcement  of  such  remedies  shall  be 
applied  first,  to  the  ratable  payment  of 
indebtedness  hereby  secured  other  than  the 
principal  of  or  interest  on  the  Notes;  second, 
to  the  ratable  payment  of  interest  which  shall 
have  accrued  on  the  Notes  and  which  shall 
be  unpaid:  third,  to  the  ratable  payment  of  or 
on  account  of  the  unpaid  principal  of  the 
Notes:  and  the  balance,  if  any,  shall  be  paid 
to  whomsoever  shall  be  entitled  thereto. 

Section  4.05  Remedies  Cumulative.  No 
Election  Every  right  or  remedy  herein 
conferred  uf)on  or  reserved  to  the  Mortgagees 
or  to  the  Noteholders  shall  be  cumulative  and 
shall  be  in  addition  to  every  other  right  and 
remedy  given  hereunder  or  now  or  hereafter 
existing  at  law,  or  in  equity,  or  by  statute. 
The  pursuit  of  any  right  or  remedy  shall  not 
be  construed  as  an  election. 

Section  4  06  Waiver  of  Appraisement 
Rights;  Marshalling  of  Assets  Sot  Required: 
The  Mortgagor,  for  itself  and  all  who  may 
claim  through  or  under  it.  covenants  that  it 
will  not  at  any  time  insist  upion  or  plead,  or 
in  any  manner  whatever  claim,  or  take  the 
benefit  or  advantage  of,  any  appraisement, 
valuation,  stay,  extension  or  redemption  laws 
now  or  hereafter  in  force  in  any  locality 
where  any  of  the  Mortgaged  Property  may  be 
situated,  in  order  to  prevent,  delay  or  hinder 
the  enforcement  or  foreclosure  of  this 
Mortgage,  or  the  absolute  sale  of  the 
Mortgaged  Property,  or  any  part  thereof,  or 
the  firtal  and  absolute  putting  into  possession 
thereof,  immediately  after  such  sale,  of  the 


purchaser  or  purchasers  thereat,  and  the 
Mortgagor,  for  itself  and  all  who  may  claim 
through  or  under  it.  hereby  waives  the 
benefit  of  all  such  laws  unless  such  waiver 
shall  be  forbidden  by  law.  Under  no 
circumstances  shall  there  be  any  marshalling 
of  assets  upion  any  foreclosure  or  to  other 
enforcement  of  this  Mortgage. 

Section  4  07.  Notice  of  Default:  The 
Mortgagor  covenants  that  it  will  give 
immediate  written  notice  to  each  Mortgagee 
of  the  occurrence  of  any  Event  of  Default  or 
in  the  event  that  any  right  or  remedy 
described  in  Sections  4.02  and  4.03  hereof  is 
exercised  or  enforced  or  any  action  is  taken 
to  exercise  or  enforce  any  such  right  or 
remedy. 

Article  V 

Possession  Until  Default-Defeasance  Clause 

Section  5.01.  Possession  Until  Default: 
Until  some  one  or  more  of  the  Events  of 
Default  shall  have  happened,  the  Mortgagor 
shall  be  suffered  and  permitted  to  retain 
actual  possession  of  the  Mortgaged  Property, 
and  to  manage,  operate  and  use  the  same  and 
any  part  thereof,  with  the  r-ghts  and 
franchises  appertaining  thereto,  and  to 
collect,  receive,  take,  use  and  enjoy  the  rents, 
revenues,  issues,  earnings,  income,  products 
and  profits  thereof  or  therefrom,  subject  to 
the  provisions  of  this  Mortgage. 

Section  5  02.  Defeasance  Generally:  If  the 
Mortgagor  shall  pay  or  cause  to  be  paid  the 
whole  amount  of  the  principal  of  (and 
premium,  if  any)  and  interest  on  the  Notes 
at  the  times  and  in  the  manner  therein 
provided,  and  shall  also  pay  or  cause  to  be 
paid  all  other  sums  payable  by  the  Mortgagor 
hereunder  or  under  any  Loan  Agreement  and 
shall  keep  and  perform,  all  covenants  herein 
required  to  be  kept  and  performed  by  it.  then 
and  in  that  case,  all  property,  rights  and 
interest  hereby  conveyed  or  assigned  or 
pledged  shall  revert  to  the  Mortgagor  and  the 
estate,  right,  title  and  interest  of  the 
Mortgagee  so  paid  shall  thereupon  cease. 
determine  and  become  void  and  such 
Mortgagee,  in  such  case,  on  written  demand 
of  the  Mortgagor  but  at  the  Mortgagor's  cost 
and  expense,  shall  enter  satisfaction  of  the 
Mortgage  uf)on  the  record.  In  any  event,  each 
Mortgagee,  upon  payment  in  full  to  such 
Mortgagee  by  the  Mortgagor  of  all  principal 
of  (and  premium,  if  any)  and  interest  on  any 
Note  held  by  such  Mortgagee  and  the 
pa\-ment  and  discharge  by  the  Mortgagor  of 
all  charges  due  to  such  Mortgagee  hereunder 
or  under  any  Loan  Agreement,  shall  execute 
and  deliver  to  the  Mortgagor  such  instrument 
of  satisfaction,  discharge  or  release  as  shall 
be  required  by  law  in  the  circumstances. 

Section  5  03.  Special  Defeasance  Other 
than  any  Notes  excluded  by  the  foregoing 
Sections  5.01  and  5.02  and  Notes  which  have 
become  due  and  payable,  the  Mortgagor  may 
cause  the  Lien  of  this  Mortgage  to  be 
defeased  with  respect  to  any  Note  for  which 
it  has  deposited  or  caused  to  be  deposited  in 
trust  solely  for  the  purpose  an  amount 
sufficient  to  pay  and  discharge  the  entire 
indebtedness  on  such  Note  for  principal  (and 
premium,  if  anv)  and  interest  to  the  date  of 
maturity  theret)f;  PROVIDED.  HOWEVER, 
that  the  depositary  serving  as  trustee  for  sue  h 
trust  must  first  be  accepted  as  such  by  the 
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Mortgagee  whose  Notes  are  being  defeased 
under  this  section.  In  such  event,  such  a  Note 
will  no  longer  be  considered  to  be  an 
Outstanding  Note  for  purposes  of  this 
Mortgage  and  the  Mortgagee  shall  execute 
and  deliver  to  the  Mortgagor  such  instrument 
of  satisfaction,  discharge  or  release  as  shall 
be  required  by  law  in  die  circumstances. 

Article  VI  ■' 

Miscellaneous 

Section  6.01   Property  Deemed  Real 
Property:  It  is  hereby  declared  to  be  the 
intention  of  the  Mortgagor  that  any  electric 
generating  plant  or  plants  and  facilities  and 
all  electric  transmission  and  distribution 
lines,  or  other  Electric  System  or  Utility 
System  facilities,  embraced  in  the  Mortgaged 
Property,  including  (without  limitation)  all 
rights  of  way  and  easements  granted  or  given 
to  the  Mortgagor  or  obtained  by  it  to  use  real 
property  in  connection  with  the  construction, 
opieration  or  maintenance  of  such  plant, 
lines,  facilities  or  systems,  and  all  other 
property  physically  attached  to  any  of  the 
foregoing,  shall  be  deemed  to  be  real 
profxjrty. 

Section  6.02.  Mortgage  to  Bind  and  Benefit 
Successors  and  Assigns:  All  of  the  covenants, 
stipulations,  promises,  undertakings  and 
agreements  herein  contained  by  or  on  behalf 
of  the  Mortgagor  shall  bind  its  successors  and 
assigns,  whether  so  sjjecified  or  not.  and  all 
titles,  rights  and  remedies  hereby  granted  to 
or  conferred  upon  the  Mortgagees  shall  pass 
to  and  inure  to  the  benefit  of  the  successors 
and  assigns  of  the  Mortgagees  and  shall  be 
deemed  to  be  granted  or  conferred  for  the 
ratable  benefit  and  security  of  all  who  shall 
from  time  to  time  be  a  Mortgagee.  The 
Mortgagor  hereby  agrees  to  execute  such 
consents,  acknowledgements  and  other 
instruments  as  may  be  reasonably  requested 
by  any  Mortgagee  in  connection  with  the 
assignment,  transfer,  mortgage, 
hypothecation  or  pledge  of  the  rights  or 
interests  of  such  Mortgagee  hereunder  or 
under  the  Notes  or  in  and  to  any  of  the 
Mortgaged  Property. 

Section  6.03.  Headings:  The  descriptive 
headings  of  the  various  articles  and  sections 
of  this  Mortgage  and  also  the  table  of 
contents  were  formulated  and  inserted  for 
convenience  only  and  shall  not  be  deemed  to 
affect  the  meaning  or  construction  of  any  of 
the  provisions  hereof 

Section  6.04.  Separability  Cause:  In  case 
any  provision  of  this  Mortgage  or  in  the 
Notes  or  in  the  Loan  Agreements  shall  be 
invalid  or  unenforceable,  the  validity, 
legality  and  enforceability  of  the  remaining 
provisions  thereof  shall  not  in  any  way  be 
affected  or  impaired,  nor,  nor  shall  any 
invalidity  or  unenforceability  as  to  any 
Mortgagee  hereunder  affect  or  impair  the 
rights  hereunder  of  any  other  Mortgagee. 

Section  6.05.  Mortgage  Deemed  Security 
Agreement:  To  the  extent  that  any  of  the 
property  described  or  referred  to  in  this 
Mortgage  is  governed  by  the  provisions  of  the 
I'CC  this  Mortgage  is  hereby  deemed  a 
"security  agreement"  under  the  DOC,  and.  if 
so  elected  by  any  Mortgagee,  a  'Tinancing 
statement"  under  the  UCC  for  said  security 
agreement  The  mailing  addresses  of  the 
Mortgagor  as  debtor,  and  the  Mortgagees  as 


secured  parties  are  as  set  forth  in  section  6.04 
hereof  If  any  Mortgagee  so  direUs  the 
Mortgagor  to  do  so.  the  Mortgagor  shall  file 
as  a  financing  statement  under  the  UCX]  for 
.said  security  agreement  and  for  the  benefit  of 
all  of  the  Mortgagees,  an  instrument  other 
than  this  Mortgage.  In  such  case,  the 
instrument  to  be  filed  shall  be  in  a  form 
customarily  accepted  by  the  filing  office  as  a 
financing  statement. 

Section  6.06.  Indemnification  by  Mortgagor 
of  Mortgagees:  The  Mortgagor  agrees  to 
indemnify  and  save  harmless  each  Mortgagee 
against  any  liability  or  damages  which  any  of 
them  may  incur  or  sustain  in  the  exercise  and 
performance  of  their  rightful  powers  and 
duties  hereunder.  For  such  reimbursement 
and  indemnity,  each  Mortgagee  shall  be 
secured  under  this  Mortgage  in  the  same 
manner  as  the  Notes  and  all  such 
reimbursements  for  expense  or  damage  shall 
be  paid  to  the  Mortgagee  incurring  or 
suffering  the  same  with  interest  at  the  rate 
specifjed  in  Section  3.14  hereof 

In  Witness  Whereof, as 

Mortgagor,  has  caused  this  Restated  Mortgage 
and  Security  Agreement  to  be  signed  in  its 
name  and  its  corporate  seal  to  be  hereunto 
affixed  and  attested  by  its  officers  thereunto 
duly  authorized,  and  UNITED  STATES  OF 

AMERICA,  as  Mortgagee,  and 

as  Mortgagee,  has  caused  this  Restated 
Mortgage  and  Security  Agreement  to  be 
signed  in  its  name  by  duly  authorized 
persons,  all  as  of  the  day  and  year  first  above 
written. 


(SEAL) 
By: 


President 
Attest:    - 
Title:  


Executed  by  the  Mortgagor  in  the  presence  of: 

Witnesses 

UNITED  STATES  OF  AMERICA 

By:  

Director,  of  the  Rural  Electrification 

Administration 

Executed  by  the  United  States  of  America, 

Mortgagee,  in  the  presence  of: 

Witnesses 


By:  

(SEAL) 
Attest: 
Title:  - 


Executed  by  the  above-named  Mortgagee  in 
the  presence  of 


Witnesses 

Schedule  A — Maximum  Debt  Limit  and 
Other  Information 

1.  The  Maximum  Debt  Limit  is 


2.  The  Original  Mortgage  as  described  in 
the  first  WHEREAS  clause  above  is 


ScheduieB — Property  Scfaeduie 

The  fee  and  leasehold  interests  in  real 
property  referred  to  in  Section  Subclause  (a) 
of  Granting  Clause  One  are . 

The  counties  referred  to  in  Subclause  (b)  of 
Granting  Clause  One  are . 

Schedule  C— Excepted  Property 

[List  of  all  Ejccepted  Property.) 
Schedule  D— Notary  Public  Certification 

STATE  OF ) 

COUNTY  OF ) 

On  this day  of 

and 


,  before  me  appeared 


p»ersonally  known,  by  me 

and  having  been  duly  sworn  by  me.  did  say 
that  they  are  the  President  and  Secretary, 
respectively,  of ,  a 


corporation,  and  that  the  seal  affixed  to  the 
foregoing  instrument  is  the  corporate  seal  of 
said  corporation,  and  that  said  instrument 
was  signed  and  sealed  in  behalf  of  said 
corporation  by  authority  of  its  Board,  and 

said and 

acknowledged  that  the  execution  of  said 
instrument  iras  a  free  act  and  deed  of  said 
corporation. 

IN  WITNESS  whereof.  1  have  hereunto  set 
my  hand  and  official  seal  the  day  and  year 
last  above  written. 

Notary  Public 
(Notarial  Seal) 
My  commission  expires: 
DISTRICT  OF  COLUMBL\  )  SS 
The  foregoing  instrument  was 

acknowledged  before  me  this 

day  of  19 by Director, 

Regional  Division  of  the  Rural 

Electric  Administration,  acknowledging  an 
agency  of  the  United  States  of  America,  on 
behalf  of  the  Rural  Electrification 
Administration,  United  States  of  America. 

Notary  Public 
(Notarial  Seal) 
My  Commission  expires: 

Dated:  September  21. 1994. 
Bob  |.  Nash. 

Under  Secretary,  Small  Community  and  Rural 
Development. 

IFR  Doc.  94-23924  Filed  9-2&-94;  8:45  am) 
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3.  The  outstanding  secured  indebtedness 
described  in  the  fourth  WHEREAS  clause 
above  as  evidenced  by  the  Original  Notes  is 
as  follows: 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
ISCFRCh.  VII 
[Docket  No.  940959-4259] 

Request  for  Comments  on  Effects  of 
Foreign  Policy-Based  Export  Controls 

AQENCr:  Bureau  of  Export 
Administration.  Commence. 
ACTION:  Request  for  comments  on 
foreign  policy-based  export  controls. 

summary:  The  Bureau  of  Export 
Administration  (BXA)  is  reviewing  the 
foreign  policy-based  export  controls  in 
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the  Export  Administration  Regulations 
to  determine  whether  they  should  be 
modified,  rescinded  or  extended.  To 
help  make  these  determinations.  BXA  is 
seeking  comments  on  how  existing 
foreign  policy-based  export  controls 
have  affected  exporters  and  the  general 
public. 

DATES:  Comments  must  be  received  by 
CK;tober  31.  1994.  to  assure  full 
consideration  in  the  formulation  of 
export  control  policies  as  they  relate  to 
foreign  policy-based  controls. 

ADDRESSES:  Written  comments  (three 
copie.s)  should  be  sent  to  Patricia 
Muldonian,  Regulations  Branch  (Room 
4054).  Office  of  Technology  and  Policy 
Analysis.  Bureau  of  Export 
Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington. 
DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Bolsteins.  Foreign  Policy  Branch,  Office 
of  Technology  and  Policy  Analysis, 
Bureau  of  Export  Administration, 
Telephone:  (202)  482-4252.  Copies  of 
the  current  1994  Annual  Foreign  Policy 
Rejjort  to  the  Congress  can  also  be 
requested. 

SUPPLEMENTARY  INFORMATION:  The 
current  foreign  policy  controls 
maintained  by  the  Bureau  of  Export 
Administration  (BXA)  are  set  forth  in 
the  Export  Administration  Regulations 
(EAR),  Parts  776  (Special  Commodity 
Policies  and  Provisions),  778 
(Proliferation  Controls),  and  785 
(Spei.ial  Country  Policies  and 
"  Provisions).  These  controls  apply  to: 
supercomputers  (§776.11);  crime 
control  and  detection  commodities 
(§  776.14);  regional  stability 
commodities  and  equipment  (§  776.16); 
equipment  and  related  technical  data 
used  in  the  design,  development, 
production,  or  use  of  missiles  capable  of 
delivering  nuclear  weapons  (§  778.7); 
chemical  prec;ursors  and  biological 
agents,  associated  equipment.  tet.hnical 
data,  and  software  related  to  the 
production  of  chemical  and  biological 
agents  (§  778.8);  activities  of  U.S. 
persons  in  transactions  related  to 
missile  technology  or  chemical  or 
biological  weapons  proliferation  in 
named  countries  (§  778.9);  embargoed 
countries  (§  785.1);  i:ountries  designated 
as  supporters  of  acts  of  international 
terrorism  («j  785.4(d));  and,  Libya 
(S  785.7).  Attention  is  also  given  in  this 
context  to  the  controls  on  nuclear- 
related  commodities  and  technical  data 
(§  778.2),  although  they  are  not  foreign 
policy-based  controls  in  the  exact  sense. 

Effe<;tive  January  21.  1994,  the 
Secretary  of  Commerce,  on  the 
recommendation  of  the  Sf<  retarv  of 


State,  extended  for  one  year  all  foreign 
policy  controls  then  in  effect. 
To  assure  maximum  public 
participation  in  the  review  process, 
comments  are  solicited  on  the  extension 
or  revision  of  the  existing  foreign  policy 
controls  for  another  year.  Among  the 
criteria  the  Departments  of  Commerce 
and  State  consider  in  determining 
whether  to  continue  or  revise  U.S. 
foreign  policy  controls  are  the 
following; 

1.  The  likelihood  that  such  controls 
will  achieve  the  intended  foreign  policy 
purpose,  in  light  of  other  factors, 
including  the  availability  from  other 
countries  of  the  goods  or  technology 
proposed  for  such  controls; 

2.  Whether  the  foreign  policy  purpose 
of  such  controls  can  be  achieved 
through  negotiations  or  other  alternative 
means; 

3.  The  compatibility  of  the  controls 
with  the  foreign  policy  objectives  of  the 
United  States  and  with  overall  United 
States  policy  toward  the  country  subject 
to  the  controls; 

4.  The  reaction  of  other  countries  to 
the  extension  of  such  controls  by  the 
United  States  is  not  likely  to  render  the 
controls  ineffective  in  achieving  the 
intended  foreign  policy  purpose  or  be 
counterproductive  to  United  States 
foreign  policy  interests; 

5.  The  effect  of  the  controls  on  the 
export  performance  of  the  United  States, 
the  competitive  position  of  the  United 
States  in  the  international  economy,  the 
international  reputation  of  the  United 
States  as  a  supplier  of  goods  and 
technology,  or  the  economic  well-being 
of  individual  United  States  companies 
and  their  employees  and  communities 
does  not  exceed  the  benefit  to  United 
States  foreign  policy  objectives;  and 

6.  The  ability  of  the  United  States  to 
enforce  the  controls  effectively. 

BXA  is  particularly  interested  in  the 
experience  of  individual  exporters  in 
complying  with  the  proliferation 
controls,  w  ith  emphasis  on  economic 
impact  and  specific  instances  of 
business  lost  to  foreign  competitors. 
BXA  is  also  interested  in  comments 
relating  to  the  effects  of  foreign  policy 
controls  on  exports  of  replacement  and 
other  parts. 

Parties  submitting  comments  are 
asked  to  be  as  specific  as  possible.  All 
comments  received  before  the  close  of 
the  comment  period  will  be  considered 
by  BXA  in  reviewing  the  controls  and 
developing  the  report  to  Congress. 

BXA  will  consider  requests  for 
confidential  treatment.  The  information 
for  which  confidential  treatment  is 
requested  should  be  submitted  to  BXA 
separate  from  any  non-confidential 
information  submitted.  The  top  of  each 


page  should  be  marked  with  the  term 
■'Confidential  Information."  BXA  will 
either  accept  the  submission  in 
confidence,  or  if  the  submission  fails  to 
meet  the  standards  for  confidential 
treatment,  will  return  it.  A  non- 
confidential summary  must  accompany 
such  submissions  of  confidential 
information.  The  summary  will  be  made 
available  for  public  inspection. 

Information  accepted  by  BXA  as 
confidential  will  be  protected  from 
public  disclosure  to  the  extent 
permitted  by  law.  Communications 
between  agencies  of  the  United  States 
Government  or  with  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

All  other  information  relating  to  the 
notice  will  be  a  matter  of  public  record 
and  will  be  available  for  public 
inspection  and  copying.  In  the  interest 
of  accuracy  and  completeness.  BXA 
requires  written  comments.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  wnll  be  available 
for  public  review  and  copying. 

The  public  record  concerning  these 
comments  will  be  maintained  in  the 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525,  U.S. 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  NW. 
Washington,  DC.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 
Information  about  inspection  and 
copying  of  records  at  this  facility  may  be 
obtained  from  Edward  J.  Linglebach, 
BXA  Freedom  of  Information  Officer,  at 
the  above  address  or  by  calling  (202) 
482-5653. 

Section  6  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA).  requires  a  report  to  congress 
whenever  foreign  policy-based  export 
controls  are  extended.  Although  the 
EAA  expired  on  August  20. 1994.  the 
President,  invoking  the  International 
Emergency  Powers  Act  (lEEPA). 
continued  in  effect  the  provisions  of  the 
Act  and  the  Export  Administration 
Regulations,  to  the  extent  permitted  by 
law.  in  Executive  Order  12924  of  August 
19.  1994.  Under  a  policy  of  conforming 
actions  under  the  Executive  Order  to 
those  under  the  EAA.  the  Department  of 
Commerce,  insofar  as  appropriate,  is 
following  the  provisions  of  section  6  in 
reviewing  foreign  policy-based  export 
controls  and  requesting  comments  on 
such  controls. 


Dated:  September  23, 1994. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
A  dm  inistra  tion. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
(GL-0548-87] 
RIN  1545-AE30 

Presumptions  Where  Owner  of  Large 
Amount  of  Cash  is  Not  identified 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  regarding  the 
presumptions  that  arise  where  the 
owner  of  a  large  amount  of  cash  or  its 
equivalent  is  not  identified.  The 
proposed  regulations  reflect  changes  to 
the  law  made  by  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982  and 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988,  and  incorporate 
the  rules  of  current  §301.6867-1T, 
relating  to  cash,  cash  equivalents, 
specific  cash  equivalents  and  the  value 
of  cash  equivalents.  In  addition,  several 
new  items  have  been  added  to  the  list 
of  specific  cash  equivalents.  The 
proposed  regulations  affect  individuals 
who  are  found  in  possession  of  a  large 
amount  of  cash  or  its  equivalent  and  the 
true  owmers  of  that  cash  or  its 
equivalent. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
November  28,  1994. 

ADDRESSES:  Send  submissions  to: 
CC:IX3M:CORP:T:R  {CC:GL-0548-  87), 
room  5228,  Internal  Revenue  Service, 
POB  7604.  Ben  Franklin  Station, 
Washington,  DC  20044.  In  the 
alternative,  submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC;DOM:CORP:T:R  (GL- 
0548-87).  Courier's  Desk.  Internal 
Revenue  Service.  1111  Constitution 
Avenue  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Sekula,  (202)  622-3640  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 


part  301)  under  section  6867  of  the 
Internal  Revenue  Code  of  1986  (Code). 
The  regulations  reflect  the  enactment  of 
section  6867  by  section  330(a)  of  the 
Tax  Equity  and  Fiscal  Responsibility 
Act  of  1982  (Pub.  L.  97-248),  and  the 
amendment  made  by  section  1001(a)(1) 
of  the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  (Pub.  L.  100-647). 

Explanation  of  Provisions 

Section  330(a)  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982 
amended  the  Code  by  adding  section 
6867,  designed  to  be  used  in  making 
jeopardy  or  termination  assessments,  as 
appropriate,  when  there  is  no  known 
owTier  of  large  amounts  of  cash.  Section 
6867  provides  that  if  an  individual  in 
physical  possession  of  cash  in  excess  of 
$10,000  does  not  claim  the  cash  as 
belonging  to  that  individual  or  as 
belonging  to  another  person  whose 
identity  is  readily  ascertainable  and 
who  acknowledges  ownership  of  the 
cash  to  the  IRS.  it  is  presumed  that  the 
cash  represents  gross  income  of  a  single 
individual  for  the  taxable  year  in  which 
the  possession  occurs  and  that  the 
collection  of  tax  will  be  jeopardized  by 
delay.  Section  6867.  as  originally 
enacted,  made  the  entire  amount  of  the 
cash  subject  to  a  50  percent  tax  rate. 
Section  1001(a)(1)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
amended  section  6867,  effective  for 
taxable  years  beginning  after  December 
31.  1986,  to  provide  that  the  tax  rate  is 
to  be  the  highest  rate  of  tax  for  an 
individual  specified  in  section  1. 

Under  section  6867,  the  possessor  of 
cash  is  treated  (solely  with  respect  to 
the  cash)  as  the  taxpayer  for  the 
purposes  of  chapters  63  and  64  of  the 
Code,  relating  to  assessment  and 
collection,  and  for  the  purposes  of 
section  7429(a)(1),  entitling  that 
individual  to  a  written  statement  of 
information  concerning  the  assessment 
provided  for  by  that  section.  Because 
section  6867  does  not  treat  the  possessor 
as  the  taxpayer  for  the  purposes  of 
sections  7429(a)(2)  and  7429(b).  relating 
to  administrative  and  judicial  review  of 
termination  and  jeopardy  assessments, 
the  proposed  regulations  do  not  permit 
the  possessor  of  cash  to  maintain  an 
action  under  section  7429  for  such 
review. 

The  possessor  of  cash  may  petition 
the  United  States  Tax  Court  to  challenge 
the  notice  of  deficiency  issued  to  the 
possessor  solely  in  that  person's 
capacity  as  possessor  of  cash.  In  lieu 
thereof,  the  possessor  of  cash,  solely  in 
that  person's  capacity  as  possessor  of 
cash,  may  institute  a  suit  for  refund  in 
district  court  after  the  deficiency  has 
been  collected. 


The  true  owner  of  cash  may  maintain 
an  action  under  section  7429  for 
administrative  and  judicial  review  of 
the  deficiency  notice  issued  to  the 
possessor.  However,  the  true  owner  may 
only  institute  the  section  7429  action 
concerning  the  notice  of  deficiency 
issued  to  the  possessor  by  making  a 
request  for  review  within  30  days  from 
the  date  the  possessor  is  given  the 
written  statement  of  information 
required  under  section  7429(a)(1).  After 
the  deficiency  asserted  against  the 
possessor  of  cash  has  been  levied  upon, 
the  true  owmer  of  cash  may  bring  an 
action  in  federal  district  court,  within 
the  time  frame  specified  in  section 
6532(c),  to  recover  the  cash,  as  provided 
in  section  7426,  relating  to  civil  actions 
by  persons  other  than  taxpayers.  In 
addition,  the  true  owner  of  cash,  with 
the  permission  of  the  court,  may  appear 
before  the  United  States  Tax  Court  in 
any  proceeding  that  may  be  filed  by  the 
possessor  of  the  cash  challenging  the 
notice  of  deficiency  issued  to  the 
possessor  as  possessor  of  the  cash. 

Section  301. 6867-1  (f)  of  the  proposed 
regulations  incorporates  the  definitions 
contained  in  current  §301.6867-1T. 
relating  to  cash,  cash  equivalents, 
specific  cash  equivalents  and  the  value 
of  cash  equivalents.  In  addition,  several 
other  items  have  been  identified  and 
added  to  the  list  of  specific  cash 
equivalents.  Section  301.6867-lT  will 
be  removed  on  the  date  final  regulations 
are  filed  with  the  Federal  Register. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  be 
effective  on  and  after  the  date  final 
regulations  are  filed  with  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations. 
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consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  bearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  fur  the  hearing  will  be  published 
in  the  Federal  Kefpster. 

Drafting  InfoiTnation 

Tho  principal  author  of  these 
regulations  is  Jerome  D.  Sekula  of  the 
General  Litigation  Division  of  the  Office 
of  Chief  Counsel.  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  28  CFH  Pari  301 

Employment  taxes.  Estate  taxes, 
E.xcise  taxes,  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  re<:ordkeeping 
requirements. 

Proposed  .\mendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
proposed  to  be  amendixl  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  301  continues  to  reed  ih  part  as 
follows: 

Authority:  26  VS.C.  7805  *    *    * 

Par.  2.  Section  301.6867-1  is  added  to 
road  as  follows: 

§  301 .6867-1     Presumptions  where  owner 
of  large  amount  of  cash  Is  not  identified. 

(a)  General  rule.  For  purposes  of 
section  6851  (relating  to  termination 
assessments)  and  section  6861  (relating 
to  jeopardy  assessments),  if  cash  in 
excess  of  $10,000  is  found  in  the 
physical  possession  of  an  individual 
who  does  not  claim  either  ownership  of 
that  cash  or  ownership  by  some  other 
person  whose  identity  the 
Commissioner  can  readily  ascertain  and 
who  acknowledges  ownership  of  that 
cash  as  of  the  date  the  cash  was  found, 
then,  it  shall  be  presumed  that — 

(1)  The  cash  represents  gross  income 
of  an  unknown  single  individual;  and 

(2)  That  the  collection  of  tax  on  that 
income  will  be  jeopardized  by  delay. 

(b)  Rules  for  assessment.  Toe 
Commissioner  may  make  an  assessment 
pursuant  to  section  6851  or  section 
6861.  as  appropriate,  using  the  rules  for 
assessment  specified  in  this  paragraph. 
In  the  case  of  any  assessment  resulting 
from  the  application  of  paragraph  (a)  of 
this  section — 

(1)  The  entire  amount  of  cash  is 
treated  aa  taxable  income  for  the  taxable 
year  in  which  the  cash  is  found; 


(2)  The  income  is  treated  as  taxable  at 
the  highest  rate  of  tax  specified  in 
section  1  of  the  Internal  Revenue  Code; 

and 

(3)  Except  as  provided  in  paragraph 
(c),  the  possessor  of  the  cash  is  treated 
(solely  with  respect  to  that  cash)  as  the 
taxpayer  for  purposes  of  chapters  63  and 
64  and  section  7429(aKl)  of  the  Internal 
Revenue  Code. 

(c)  Effect  of  later  substitution  of  true 
owner— {\]  In  general.  If  an  assessment 
resulting  from  the  application  of 
paragraph  (a)  of  this  section  is  later 
abated  and  replaced  by  an  assessment 
against  the  true  owner  of  the  cash,  the 
later  assessment  is  treated  for  purposes 
of  all  laws  relating  to  hen,  levy,  and 
collection  as  relating  back  to  the  date  of 
the  original  assessment. 
Notwithstanding  the  preceding 
sentence,  any  notice  and  review 
provided  for  by  section  7429  and  the 
notice  of  deficiency  issued  to  the  true 
owner  relative  to  the  later  assessment 
■re  to  be  made  within  the  prescribed 
time  limits,  using  the  actual  date  of  the 
later  assessment  against  the  true  owner. 

(2)  Example.  The  provisions  of 
paragraph  (c)tl)  of  this  section  may  be 
illustrated  by  the  following  example: 

Example.  On  June  5, 1994,  A  is  found  in 
possession  of  a  bag,  containing  $200,000, 
which  A  claims  he  was  holding  for  a  friend 
whose  name  A  cannot  renwmber  Because  A 
does  not  claim  ownership  of  the  cash  and 
does  not  provide  the  name  of  the  true  owner 
so  that  the  Commissioner  cart  identify  the 
true  owner  and  have  that  person 
acknowledge  ownership  of  the  cash,  it  is 
presumed  that  the  cash  represents  gross 
income  of  an  individual  for  calendar  year 
1994.  and  that  the  collection  of  tax  on  that 
gross  income  will  be  jeopardized  by  delay. 
Accordingly,  on  (une  17. 1994.  a  termination 
assessment  under  section  6651  is  made 
against  A.  in  his  capacity  as  p>ossessor  of  the 
cash.  On  June  21.  1994,  the  wntten  statement 
of  information  provided  for  by  section 
7429(a)(1)  is  given  A.  No  request  for  review 
under  section  7429(a)(2)  is  made  by  the  true 
owner  within  30  days  after  the  day  on  which 
A  was  furnished  the  written  statem«Mit 
provided  for  in  section  7429(a)(1). 
Subsequently,  individiial  B  conaes  to  the 
Service  and  states  that  he  is  the  owner  of  the 
cash.  On  September  2.  1994.  the  Service 
determines  that  B  was  the  true  owner  of  the 
cash  on  )une  5,  1994.  On  September  9. 1994. 
the  Service  abates  the  termination  assessment 
made  against  A  solely  as  possessor  of  cash 
and,  after  determining  that  jeopardy  exists, 
replaces  it  with  ■  tennination  assessment 
under  section  6851  against  B.  The  lien 
against  B  that  arises  under  section  6321  is 
treated  as  arismg  on  Jun«  17,  1994.  However, 
within  S  days  after  September  9. 1994,  the 
Service  must  give  B  the  written  statement  of 
information  required  by  section  7429(a)(1).  In 
addition,  a  notice  of  deficiency  must  bt  sent 
to  B  within  60  days  after  the  later  of  the  doe 
date  cv  the  actual  filing  of  B's  tax  return  for 
1994,  as  required  by  section  6A61(b). 


(d)  Rights  of  possessor  of  cash — (1) 
i^cfjons  permitted.  Section  6867 
provides  that  the  possessor  of  cash  is 
treated  as  the  taxpayer  for  purposes  of 
chapter  63  (relating  to  assessment)  and 
chapter  64  (relating  to  collection). 
Accordingly,  the  possessor  of  cash  may 
file  a  petition  with  the  United  States 
Tax  CkHirt,  within  the  applicable  time 
limits,  challenging  the  notice  of 
deficiency  issued  to  the  possessor  solely 
in  that  person's  capacity  as  possessor  of 
cash.  In  lieu  thereof,  the  possessor  of 
cash  may.  after  the  deficiency  has  been 
collected,  file  a  refund  claim  solely  in 
that  person's  capacity  as  possessor  of 
cash  and,  if  the  refund  claim  is  denied 
or  not  timely  acted  upon  by  the  Service 
within  six  months,  institute  a  suit  for 
refund  in  the  appropriate  coiul. 

(2)  Actions  not  permitted.  Section 
6867  provides  that  the  possessor  of  cash 
is  treated  as  the  taxpayer  solely  for 
purposes  of  section  7429(a)(1).  and  is 
entitled  to  the  written  statement  of 
information  provided  for  by  that 
section.  The  possessor  of  cash  is  not 
treated  as  the  taxpayer  for  purposes  of 
sections  7429(a)(2)  and  7429(b).  relating 
to  administrative  and  judicial  review  of 
termination  and  jeopardy  assessments, 
and  may  not  maintain  an  action  under 
section  7429  for  such  review. 

(e)  Rights  of  true  owner  of  cash — (1 ) 
Actions  permitted.  The  true  owner  of 
cash  may  request  administrative  review 
under  section  7429(a)(2)  and  may 
maintain  a  civil  action  under  section 
7429(b)  for  judicial  review  of  an 
assessment  under  section  6851  or 
section  6861  made  against  the  possessor 
solely  in  that  person's  capacity  as 
possessor  of  cash.  Such  em  action, 
however,  must  be  preceded  by  a  request 
for  review  under  section  7429(aK2) 
made  by  the  true  owner  within  30  days 
after  the  day  on  which  the  possessor  is 
furnished  the  wxitten  statement 
provided  for  in  section  7429{aKl).  In 
addition,  after  the  deficiency  asserted 
against  the  possessor  of  cash  has  been 
levied  upon,  the  true  ovv^ner  of  cash  may 
bring  an  action  in  federal  district  court 
to  recover  the  cash,  as  provided  in 
section  7426,  relating  to  civil  actions  by 
persons  other  than  taxpayers.  See, 
however,  section  6532(c),  relating  to  the 
9-month  statute  of  limitations  for  suits 
under  section  7426.  In  addition,  the  true 
owner  of  cash,  with  the  permission  of 
the  court,  may  appear  before  the  United 
States  Tax  Court  in  any  proceeding  that 
may  be  filed  by  the  possessor  of  the  cash 
challenging  the  notice  of  deficiency 
issued  to  the  possessor  solely  in  that 
person's  capacity  as  possessor  of  the 
cash. 

(2)  Actions  not  permitted.  The  true 
owmer  of  cash  may  not  file  a  petition 


with  the  United  States  Tax  Court 
challenging  the  notice  of  deficiency 
issued  to  the  possessor  solely  in  that 
person's  capacity  as  possessor  of  cash. 
Notwithstanding  the  preceding 
sentence,  the  true  owner  of  cash  may 
file  a  petition  with  the  United  States 
Tax  Court  challenging  any  notice  of 
deficiency  issued  to  the  true  owTier 
following  the  abatement  of  the 
assessment  made  against  the  possessor 
of  cash. 

(fl  Definitions.  For  the  purposes  of 
this  section  and  section  6867 — 

(1)  Cash.  The  term  cash  includes  any 
cash  equivalents. 

(2)  Cash  equivalent — (i)  In  general. 
The  term  cash  equivalent  includes 
foreign  currency,  any  bearer  obligation, 
and  any  medium  of  exchange  that  is  of 
a  type  that  has  been  frequently  used  in 
illegal  activities,  as  listed  in  paragraph 

.  (f)(2)(ii)  of  this  section. 

(ii)  Specific  cash  equivalents.  For 
purposes  of  paragraph  (f)(2)(i),  the 
following  are  also  cash  equivalents — 

(AJ  Coins; 

(B)  Precious  metals; 

(C)  Jewelry; 

(D)  Precious  stones; 

(E)  Postage  stamps; 

(F)  Traveler's  checks  in  any  form; 

(G)  Negotiable  instruments  (including 
personal  checks,  business  checks, 
official  bank  checks,  cashier's  checks, 
notes,  and  money  orders)  that  are  either 
in  bearer  form,  endorsed  without 
restriction,  made  out  to  a  fictitious 
payee,  or  otherwise  in  such  form  that 
title  thereto  passes  upon  delivery; 

(H)  Incomplete  instruments 
(including  personal  checks,  business 
checks,  official  bank  checks,  cashier's 
checks,  notes,  and  money  orders)  signed 
but  with  the  payee's  name  omitted;  and 

(I)  Securities  or  stock  in  bearer  form 
or  otherwise  in  such  form  that  title 
thereto  passes  upon  delivery. 

(iii)  Value  of  cash  equivalents.  A  cash 
equivalent  is  taken  into  account  at  its 
fair  market  value  except  in  the  case  of 
a  bearer  obligation,  in  which  case  it  is 
taken  into  account  at  its  face  value. 

(3)  Possessor  of  cash.  An  individual  is 
considered  to  be  the  possessor  of  cash 

if  the  cash  is  found  on  that  individual's 
person  or  in  that  individual's  possession 
or  is  found  in  any  object,  container, 
vehicle,  or  area  under  that  individual's 
custody  or  control. 

(4)  True  owner  of  the  cash.  The  true 
owner  of  cash  is  the  individual  who 
beneficially  owns  the  cash  on  the  date 
such  cash  is  found  in  the  physical 
possession  of  the  individual  described 
in  paragraph  (f)(3)  of  this  section.  An 
agent,  bailee,  or  other  custodian  of  the 
cash  is  not  the  true  owner  of  cash.  A 
true  owner  of  cash  does  not  include  an 


individual  who,  subsequent  to  the  date 
on  which  the  cash  is  found  in  the 
physical  possession  of  the  individual 
described  in  paragraph  (f)(3)  of  this 
section,  obtains  ownership  of  the  cash 
by  purchase,  subrogation,  descent,  or 
other  means. 

(g)  Effective  date.  This  section  is 
effective  with  respect  to  cash  found  in 
the  physical  possession  of  an  individual 
on  the  date  final  regulations  are 
published  in  the  Federal  Register. 

§301.6867-17    [Removed] 

Par.  3,  Section  301.6867-lT  is 
removed. 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

(PR  Doc.  94-24011  Filed  9-28-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  904 

Arkansas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  OSM  is  annoimcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Arkansas 
regulatory  program  (hereinafter,  the 
"Arkansas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  revisions  for 
Arkansas'  proposed  statutes  pertain  to 
the  entities  performing  permitting 
activities  that  are  eligible  for  assistance 
under  the  small  operator's  assistance 
program  (SOAP),  costs  relating  to 
permitting  activities  that  may  be  funded 
under  SOAP,  Arkansas'  responsibility  to 
assume  training  costs,  and  operator 
reimbursement  of  Arkansas  for  the  cost 
of  services  rendered  under  SOAP.  The 
amendment  is  intended  to  revise  the 
Arkansas  program  to  be  consistent  vv-ith 
SMCRA,  as  amended. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.  October  14, 
1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 


during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director.  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  550,  Tulsa, 
Oklahoma  74135-6548 
Surface  Mining  &  Reclamation  Division. 
Arkansas  Department  of  Pollution 
Control  &  Ecology,  P.O.  Box  8913. 
8001  National  Drive,  Little  Rock, 
Arkansas  72219-8913,  Telephone: 
(501) 562-6533 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief,  Telephone  (918) 
581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas 
Program 

On  November  21, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  (General 
background  information  on  the 
Arkansas  program,  including  the 
Secretar>'s  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program  can 
be  found  in  the  November  21.  1980, 
Federal  Register  (45  FR  77003). 
Subsequent  actions  concerning 
Arkansas'  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12  and  904.15. 

II.  Submission  of  Proposed  Amendment 

By  letter  dated  March  31. 1993 
(administrative  record  No.  AR-496), 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Arkansas,  at  its  own  initiative, 
submitted  the  proposed  amendment 
with  the  intent  of  making  its  statute 
consistent  with  sections  507  (c)  and  (h) 
of  SMCRA,  as  revised  bv  the  Energy 
Policy  Act  of  1992  (Pub'  L.  102-486). 
Arkansas  proposed  to  amend  the 
Arkansas  Surface  Coal  Mining  and 
Reclamation  Act  of  1979  relating  to 
financial  assistance  under  SOAP.  The 
amendment  (1)  redefined  "small 
operator"  to  include  those  operators 
producing  up  to  300,000  tons  of  coal 
during  the  12  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit  and  (2) 
expanded  the  costs  of  certain  permitting 
activities  eligible  for  payment  under 
SOAP. 

OSM  published  a  notice  in  the  April 
22, 1993,  Federal  Register  (58  FR 
16634)  announcing  receipt  of  the 
amendment  and  inviting  public 
comment  on  its  adequacy 
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(administrative  record  No.  AR-500). 
The  public  comment  period  ended  May 
25. 1993. 

During  its  review  of  the  amendment, 
OSM  identifi«d  concerns  relating  to  the 
authority  to  implement  regulations  (or 
SOAP,  the  costs  related  to  gathering 
information  for  a  permit  application  that 
can  be  funded  under  SOAP,  and  the 
liability  of  the  permit  applicant  for 
reimbursement  of  the  cost  of  services  if 
the  operator  exceeds  the  allowable 
production  within  12  months  of  permit 
issuance.  OSM  notified  Arkansas  of  the 
concerns  by  letter  dated  June  23, 1993 
(administrative  record  No.  AR-507). 

By  letter  dated  July  22.  1993, 
Arkansas  responded  by  submitting 
additional  explanatory  information  and 
a  revised  amendment  to  address  the 
concerns  identified  above 
(administrative  record  No.  AR-505). 

During  its  review  of  the  revised 
amendment.  OSM  identified  concerns 
relating  to  (1)  Arkansas'  use  of  the 
phrase  "cross- sect  ion  maps  or  plans'* 
and  (2)  reimbursemf^nt  of  costs  if  the 
operator  exceeds  the  allowed  actual  and 
attributed  annual  production  of  coal. 
OSM  notified  Arkansas  of  the  concerns 
by  letter  dated  October  19.  1993 
(administrative  record  No.  AR-513). 

Arkansas  responded  in  a  letter  dated 
August  26.  1994.  by  submitting 
additional  revisions  to  its  amendment 
(admini.strative  record  No.  AR-521). 
Arkansas  proposes  to  revise  the 
Arkansas  Surface  Coal  Mining  and 
Reclamation  Act  of  1979  at  section  13 
by  (1)  designating  existing  paragraph 
(c)(2)  as  (c)(2)(A);  (2)  revising  paragraph 
(c)(2)(A)  to  specify  thai  the  permitting 
activities  eligible  for  assistance  under 
SOAP  must  bo  performed  by  a  qualiPied 
public  or  private  laboratory  or  other 
public  or  private  entity  designated  by 
Arkansas;  (3)  adding  paragraphs 
(c)(2)(A)  (i)  through  (vi),  which  specify 
additional  permitting  activities  for 
which  an  operator  may  receive 
assistance  under  SOAP;  (4)  adding 
paragraph  (c)(2)(B).  whicJi  pertains  to 
Arkansas'  responsibility  to  assume  the 
cost  of  training  small  operators  in  the 
preparation  of  permit  applications  and 
compliance  with  the  regulatory  program 
and  of  the  assistance  available  under 
SOAP;  and  (5)  adding  paragraph 
(c)(2)(C).  which  pertains  to  the 
operators  responsibility  to  reimburse 
Arkansas  for  the  cost  of  the  services 
rendered  under  SOAP  if  the  operator's 
actual  and  attributed  annual  production 
of  coal  for  all  locations  exceeds  300,000 
tons  during  the  12  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit. 


III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Arkansas 
program  amendment  to  provide  the 
public  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  additional  materials 
submitted.  In  accordance  with  the 
provision  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Arkansas  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrati\e  record. 

IV^  Procedural  DelernunatiofU 

1 .  Exec  u  1 1  ve  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  use.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consi.stent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

3.  National  Erwironwental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 


Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Pohcy  Act  (42  U.S.C 
4332(2MC)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  etseq). 

5.  Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterj>art  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  Stale.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  23, 1994. 
Russell  F.  Price, 

Acting  Assistant  Director,  Western  Support 
Center. 
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30  CFR  Part  904 

Arkansas  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Arkansas 
regulatory  program  (hereinafter,  the 
"Arkansas  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  the  deletion  of 
the  statutory  provision  authorizing  the 
Arkansas  Commission  on  Pollution 
Control  and  Ecology  to  either  regulate  or 
not  regulate  surface  coal  mining 


operations  affecting  2  acres  or  less,  and 
the  addition  of  statutory  provisions 
pertaining  to  violations  and  revegetation 
perfonmance  standards  for  remining 
permits.  This  amendment  is  intended  to 
revise  the  Arkansas  program  to  be 
consistent  with  SMCRA. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  c.d.t.  October  31, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  October  24, 1994.  Requests  to  present 
oral  testimony  at  the  hearing  must  be 
received  by  4:00  p.m..  cd.t.  on  October 
14. 1994.  Any  disabled  individual  who 
has  need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  POR  FUflTHER 
INFORMATION  CONTACT. 

ADDRESSES:  Wntten  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  wTitten 
(ximments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director.  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  5100 
E.  Skelly  Drive,  Suite  550.  TuLsa. 
Oklahoma  74135 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  P.O.  Box  8913, 
8001  National  Drive,  Little  Rock, 
Arkansas  72219-8913.  Telephone: 
(501) 562-6533 
FOR  FURTHER  INFORMATION  CONTACT: 
lames  H.  Moncrief.  Tfclephone:  (918) 
581-6430. 

SUPPLEMENTARY  INFOftVATION: 

I.  Background  on  (he  Arkansas 
Program 

On  November  21, 1980,  the  Secretar> 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  information  on  the 
.Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program  can 
ha  found  in  the  .November  21, 1980 
Federal  Register  (45  FR  77003). 
Subsequent  actions  concerning 
.\rkansass  program  and  program 
amendments  can  be  found  at  30  CFR 
904.12  and  904.15. 

II.  Proposed  Amendment 

By  letter  dated  August  26, 1994, 
Arkansas  sulnnitted  a  proposed 
amendment  to  its  program  pursuant  to 


SMCRA  (administrative  record  No.  AR- 
522).  Arkansas  submitted  the  proposed 
amendment  at  its  own  iniiiative  with 
the  intent  of  iiaking  its  coal  mining 
statute  consistent  uith  SMCRA. 
Arkansas  proposes  to  revise  the 
Arkansas  Surface  Coal  Mining  and 
Reclamation  Ac\  of  1979  at  (1)  Section 
5,  furisdiction  and  powers  for  rules  and 
regulations.  (2)  section  13,  surfece  coal 
mining  permits,  and  (3)  section  15, 
environmental  protection  performance 
standards. 

Specifically,  Arkansas  proposes  to 
revise  section  5(b)(1)  by  deleting  the 
provision  that  authorizes  the  Arkansas 
Commission  on  Polluti<Mi  Control  and 
Ecology  to  promulgate  rules  either 
exempting  or  regulating  surface  cofll 
mining  operations  that  affect  2  acres  or 
less;  adding  section  13(k)  indigating  that 
violations  incurred  under  a  remining 
permit  as  the  result  of  an  unanticipated 
event  or  coiulition  shall  not  disqualify 
the  holder  of  that  permit  from  obtaining 
subsequent  surface  coal  mining  permits: 
and  adding  section  15(d)(1)  indicating 
that  remining  operations  are  responsible 
for  successful  revegetation  for  a  period 
of  2  years  after  the  last  }'ear  of 
augmented  seeding,  fertilizing, 
irrigation  or  other  work  to  assure 
compliance  with  the  applicable 
standards. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  73Z  17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

1 .  Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  propo.sed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  will 
not  necessarily  be  considered  in  the 
final  nilemaking  or  included  in  the 
administrative  record. 

2.  Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m.  ad.t.. 
on  October  14.  1994.  The  location  and 
lime  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 


Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify-  and  persons  present  in  the 
audiertce  who  wish  to  testif\'  have  beet 
heard. 

3.  Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  mav 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  SUCh  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

1.  Executive  Order  12866 

This  rule  is  exempted  from  review  bv 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Rexnew). 

2.  Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  bv 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCR.\  (30  U.S.C.  1253  and  12550)  and 
the  Federal  r^ulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulator\' 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCR.^  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
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30  CFR  parts  730,  731,  and  732  have 
been  met. 

3.  National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

4.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et seq). 

5.  Bfgulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  wouid  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
detennination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  22.  1994. 
Russell  F.  Price. 

Acting  Assistant  Director,  Western  Support 
Center. 
|FR  Doc.  94-24131  Filed  9-28-94;  8:45  am] 
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30  CFR  Part  913 

Illinois  Regulatory  Program 

AGENCY:  Ofilce  of  Surface  Mining 

Reclamation  and  Enforf;ement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Illinois 


regulatory  program  (hereinafter  the 
"Illinois  program")  under  the  Surface 
Mining  Control  and  Reclamation  Ad  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Illinois  Surface  Coal  Mining  Lajid 
Conservation  and  Reclamation  Act 
(State  Act)  pertaining  to  small  operator 
assistance,  vegetation  requirements  for 
lands  eligible  for  remining,  and  fees  and 
civil  penalties.  The  proposed 
amendment  is  intended  to  incorporate 
the  additional  flexibility  afforded  by 
SMCRA.  as  amended,  and  improve 
operational  efficiency. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.  on  October  31, 
1994.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  October  24,  1994.  Requests  to  .speak 
at  the  hearing  must  be  received  by  4:00 
p.m.  on  October  14,  1994. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Mr. 
James  F.  Fulton,  Director,  at  the  address 
listed  below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Illinois  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Springfield  Field  Office. 
James  F.  Fulton.  Director,  Springfield 

Field  Office,  Office  of  Surface  Mining 

Reclamation  and  Enforcement,  511 

West  Capitol,  Suite  202,  Springfield, 

Illinois  62704.  Telephone:  (217)  492- 

4495 
Illinois  Department  of  Mines  and 

Minerals.  300  West  Jefferson  Street. 

Suite  300,  Springfield,  Illinois  62791, 

Telephone:  (217)  782-4970 
FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton,  Director,  Springfield 
Field  Office,  Telephone:  (217)  492- 
4495. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 

On  June  1,  1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Illinois  program.  Background 
information  on  the  Illinois  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 


the  June  1.  1982.  Federal  Register  (47 
FR  23883).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  913.15.  913.16.  and  913.17. 

II.  Description  of  the  Proposed 
Amendment 

By  letter  dated  September  9.  1994. 
(Administrative  Record  No.  IL-1550) 
Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Illinois  submitted  the  proposed 
amendment  at  its  own  initiative.  The 
proposed  amendment  incorporates 
statutory  changes  to  the  State  Act  at  225 
ILCS  720/2.02,  Contents  of  Permit 
Application;  3.15.  Vegetation;  and  9.07. 
Fees  and  Forfeitures.  The  revised 
statutes  were  enacted  through  Public 
Act  88-599  (HB  2349).  and  they  were 
signed  into  law  by  the  Governor  of 
Illinois  on  September  1,  1994. 

Public  Act  88-599  amended  225  ILCS 
720/2. 02(b)  of  the  State  Act  concerning 
small  operator  assistance  for 
consistency  with  Section  507(c)  of 
SMCRA.  as  amended  by  Set:tion  2513  of 
the  Energy  Policy  Act  of  1992.  At 
subsection  (b).  Illinois  proposes  raising 
the  annual  coal  production  cap  from 
100,000  to  300,000  tons  at  all  locations 
for  eligibility  for  its  small  operator 
assistance  program  (SOAP).  Subsection 
(b)  is  also  amended  by  deleting 
reference  to  the  current  services  and 
adding  the  following  new  or  enhanced 
services:  (1)  the  determination  of 
probable  hydrologic  consequences, 
including  the  engineering  analyses  and 
designs  necessary  for  the  determination; 
(2)  the  development  of  cross-section 
maps  and  plans;  (3)  the  geologic  drilling 
and  statement  of  resuhs  of  test  borings 
and  core  samplings;  (4)  the  collection  of 
archaeological  information  and  any 
other  archaeological  and  historical 
information  required  by  the  Department, 
and  the  preparation  of  plans 
necessitated  thereby;  (5)  pre-blast 
surveys;  and  (6)  the  collection  of  site- 
specific  resource  information  and 
production  of  protection  and 
enhancement  plans  for  fish  and  wildlife 
habitats  and  other  environmental  values 
required  by  the  Department  under  this 
Act.  Subsection  (b)  if  further  amended 
by  adding  the  following  SOAP 
assistance  reimbursement  requirement: 
A  coal  operator  that  has  received 
assistance  pursuant  to  this  subsection 
shall  reimburse  the  regulatory  authority 
for  the  cost  of  the  services  rendered  if 
the  program  administrator  finds  that  the 
operator's  actual  and  attributed  annual 
production  of  coal  for  all  locations 
exceeds  300,000  tons  during  the  12 
months  immediately  following  the  date 
on  which  the  operator  is  issued  the 


surface  coal  mining  and  reclamation 
permit. 

Public  Act  88-599  amended  225  ILCS 
720/3.15  of  the  State  Act  by  adding  new 
subsection  (e)  concerning  vegetation 
requirements  for  lands  eGgible  for 
remining.  Subsection  (e)  was  added  for 
consistency  with  Section  515(b)  of 
SMCRA.  as  amended  by  the  Energy 
Policy  Act  of  1992. 

Proposed  subsection  (e)  reads  as 
follows:  On  lands  eligible  for  remining. 
the  operator  sbaU  assume  the 
responsibility  for  successful 
revegatation  for  a  period  of  2  full  years 
after  the  last  year  of  augmented  seeding, 
fertilizing,  irrigation,  or  other  work  in 
order  to  assure  compliance  with  the 
applicable  standards  of  the  Act.  This 
does  not  preclude  responsible  land 
management  practices  on  portions  of  tlie 
total  area  as  deemed  necessary  and 
approved  by  the  Departinent. 

Public  Act  88-599  added  30  ILCS 
105/RZ-36  to  the  State  Finance  Act  to 
establish  the  Coal  Mine  Regulatory 
Fund.  It  also  amended  225  ILCS  720/ 
9.07  of  the  State  Act  by  requiring  all  fees 
and  civil  penalties  collected  under  the 
St.ite  Act  be  deposited  into  the  Coal 
Mine  Regulatory  Fund.  Section  6z-36 
specifies  that  moneys  in  the  Fund  shall 
be  annually  appropriated  to  the 
Department  of  Mines  and  Minerals  for 
the  enforcement  of  coal  mining 
regulatory  laws  and  rules  adopted  by 
the  Department  under  those  laws. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
i:()mmpnts  on  whether  the  proposed 
dmcndmcnt  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amencLraent  is  deemed 
adequate,  it  will  become  part  of  the 
Illinois  program. 

l\'ritt(m  Comments 

Written  comments  should  be  specific, 
pertain  onJy  to  the  issues  propoj^d  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commcnter's  recommendations. 
Conunents  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Springfield  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Admiuistrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.  on  October  14, 
1994,  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 


requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  bearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so.  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Moeiing 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  pubUc  and.  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  suramar\-  of  eacli 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV,  Procedural  Determinations 

Executive  Ordar  12866 

This  rule  is  exempted  from  review  bv 
the  Office  of  Management  and  Budget 
(OMB)  under  E<ecutive  Order  12866 
(Regulator>'  Planning  and  Review]. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  bv 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  fb)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  detennination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 


its  implementing  Federal  regulations 
and  wither  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  slatemrnt  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environraentai  Policy  Act  (42  U.S.C 
4332(2KC)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Papervi-ork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  regulator}-  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  prev  iously 
promulgated  by  OSM  will  be 
implemented  by  the  state.  In  making  the 
determination  as  to  whether  this  rule 
wouid  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
raining.  Underground  mining. 

Dalcd:  September  23. 1994 

Tim  L.  Dieringer, 

Acting  Assistant  Director  Eosfprn  Support 
Centnr. 

(FR  Doc.  94-241 32  Filed  9-28-94:  8:45  iwnl 
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summary:  OSM  is  announcing  the 
rt>(.eipt  of  additional  revisions  to  the 
West  Virginia  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
West  Virginia  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
additional  revisions  pertain  to  a 
previously  proposed  amendment  (WV- 
074)  to  West  Virginia's  Surface  Mining 
Reclamation  Regulations.  The  proposed 
revisions  concern  the  transfer, 
assignment  or  sale  of  permit  rights; 
permitting  requirements  for  a  shared 
facility  or  structure;  reporting  of 
changes  in  ownership  and  control 
information;  waiver  of  permit  renewal 
requirements;  permit  revocation; 
prospecting  roads;  contemporaneous 
reclamation;  disposal  of  coal  processing 
waste  and  noncoal  mine  waste;  utility 
installations;  small  operator  assistance; 
and  other  matters.  The  amendment  is 
intended  to  improve  operational 
efficiency  and  revise  the  West  Virginia 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA. 

DATES:  Written  comments  must  be 
received  on  or  before  400  p.m.  on 
CKtober  .11.  1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  C. 
Blankenship,  Director,  Charleston  Field 
Office  at  the  address  listed  below. 

Copies  of  the  proposed  amendment, 
the  West  Virginia  program,  and  the 
administrative  record  on  the  West 
Virginia  program  are  available  for  public 
review  and  copying  at  the  addresses 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  ret:eive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Charleston  Field  Office, 
lames  C.  Blankenship,  Director, 
Charleston  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1027  Virginia  Street. 
East,  Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158 
West  Virginia  Division  of 
Environmental  Protection.  10 
Mcfunkin  Road.  Nitro.  West  Virginia 
25143.  Telephone:  (304)  759-0515 
In  addition,  copies  of  the  proposed 
amendments  are  available  for  inspection 
during  regular  business  hours  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Morgantown  Area 
Office.  75  High  Street.  Room  229.  P.O. 
Box  886.  Morgantown.  West  Virginia 
26507.  Telephone:  (304)  291-4004 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Be<:kley  Area 
Office.  323  Harper  Park  Drive.  Suite  3. 


Beckley.  West  Virginia  25801, 

Telephone:  (304)  255-5265 
Office  of  Surface  Mining  Reclamation 

and  Enforcement.  Logan  Area  Office, 

313  Hudgins  Street,  2nd  Floor,  P.O. 

Box  506.  Logan.  West  Virginia  25601. 

Telephone:  (304)  752-2851 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  C.  Blankenship.  Jr..  Director, 
Charleston  Field  Office;  Telephone: 
(304) 347-7158. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia 
Program 

On  January  21.  1981.  the  Secretary  of 
the  Interior  conditionally  approved  the 
West  Virginia  Program.  Background 
information  on  the  West  Virginia 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval  can  be 
found  in  the  January  21.  1981.  Federal 
Register  (46  FR  5915).  Subsequent 
at:tions  concerning  the  conditions  of 
approval  and  program  amendments  can 
be  found  at  30  CFR  948.10.  948.13. 
948.15.  and  948.16. 

II.  Discus.sion  of  the  Proposed 
Amendment 

By  letter  dated  June  28.  1993.  the 
West  Virginia  Division  of 
Environmental  Protection  (WVDEP) 
submitted  an  amendment  to  its 
approved  permanent  regulatory  program 
(Administrative  Record  Nos.  WV  888, 
WV  889  and  WV  893).  The  amendment 
contains  revisions  to  the  West  Virginia 
Surface  Coal  Mining  and  Reclamation 
Act  (WVSCMRA  §  22A-3-1  et  seq.)  and 
the  West  Virginia  Surface  Mining 
Reclamation  Regulations  (CSR  §  38-2-1 
e(  seq).  OSM  announced  receipt  of  the 
proposed  amendment  in  the  August  12. 
1993.  Federal  Register  (58  FR  42903) 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
closed  on  September  7.  1993. 

By  letter  dated  April  1.  1994  OSM 
informed  the  WVDEP  of  more  than  100 
probable  deficiencies  in  the  proposed 
amendment  (Administrative  Record  No. 
WV-916).  The  WVDEP  and  OSM  held 
meetings  on  April  25.  May  5,  June  20, 
and  August  5,  1994,  in  an  effort  to 
resolve  these  issues.  During  this  time, 
WVDEP  submitted  to  OSM  technical 
studies,  policy  statements,  legal 
opinions  and  explanations  in  support  of 
the  amendment.  OSM  provided  the 
WVDEP  with  technical  evaluations  of 
the  proposed  amendment  completed  by 
OSM's  Eastern  Support  Center.  These 
documents  and  a  summary  of  the 
meetings,  including  proposed 
resolutions  of  the  issues,  have  been 
included  in  the  Administrative  Record 


(see  Record  Nos.  WV-916  through  933) 
and  are  available  for  review  at  the 
addresses  listed  above. 

In  order  to  resolve  several  issues,  the 
WVDEP  submitted  as  a  revision  to  the 
June  28, 1993,  amendment,  portions  of 
House  Bill  4065  which  was  passed  by 
the  West  Virginia  legislature  on  March 
12,  1994  (Administrative  Record  No. 
WV  933).  House  bill  4065  concerns  the 
establishment  of  the  Division  of 
Environmental  Protection  and  the 
Surface  Mine  Board,  and  revisions  to 
the  Abandoned  Mine  Lands  Act  and 
Surface  Coal  Mining  and  Reclamation 
Act. 

OSM  announced  receipt  of  House  Bill 
4065  in  the  August  31,  1994,  Federal 
Register  (59  FR  44953)  and  reopened 
the  public  comment  period  for  30  days. 

On  September  1, 1994.  the  WVDEP 
also  submitted  as  part  of  the  June  28, 

1993,  amendment,  additional  proposed 
revisions  to  the  State's  Surface  Mining 
Reclamation  Regulations 
(Administrative  Record  No.  VVV-937). 
Many  of  these  revisions  are  in  response 
to  OSM's  April  1,  1994.  and  August  30. 

1994,  letters  to  the  WVDEP  that 
identified  program  deficiencies 
(Administrative  Record  No's.  WV-916 
and  VVV-934).  Other  revisions  have 
been  proposed  at  the  State's  initiative. 
OSM  is  extending  the  current  public 
comment  period  on  proposed 
amendment  VVV-074  to  allow  sufficient 
time  for  comment  on  the  adequacy  of 
revisions  proposed  on  September  1, 
1994.  These  revisions  include  the 
following: 

J .  CSB  38-2-2.92    Definitions 

The  WVDEP  proposes  to  add  a 
definition  of  the  word  "principals"  as  it 
relates  to  Section  9  of  the  WVSCMRA. 

2.  CSR  38-2-3.1  (o)    Ownership  and 
Control  File 

The  WVDEP  proposes  to  add  a 
provision  which  will  allow  permittees, 
upon  request  and  with  the  approval  of 
the  Director,  to  submit  and  maintain  a 
centralized  ownership  and  control  file. 

3.  CSR  38-2-3.4ld)(23)    Explosive 
Storage  Facility 

The  VV\T)EP  proposes  to  revise  its 
rules  to  clarify  that  explosive  storage 
and  handling  facilities  which  will 
remain  in  place  for  an  extended  period 
of  time  during  the  life  of  the  operation 
must  be  located  on  preplan  mining 
maps. 

4.  CSR  38-2-3. 8(a)    Support  Facilities 

The  WVDEP  proposes  to  add  a 
provision  requiring  that  each  permit 
application  contain  a  description,  plans, 
and  drawings  foreai.h  support  facility  to 


be  constructed,  used  or  maintained 
within  the  proposed  permit  area. 

5.  CSR  38-2-3. 8(d)    Shared  Facilities  or 
Structures 

The  WVDEP  proposes  to  add  a 
provision  which  will  provide  for  the 
permitting  and  bonding  of  a  facility  or 
structure  that  is  to  be  shared  by  two  or 
more  separately  permitted  mining 
operations. 

6.  CSR  38-2-3.25(e)    Transfer, 
Assignment  or  Sale  of  Permit  Rights 

The  W^VDEP  proposes  to  add  a 
paragraph  requiring  each  assignee  who 
will  function  as  an  operator  to  update 
and  furnish  on  an  annual  basis 
owrnership  and  control  information. 

7.  CSR  38-2-3.26    Ownership  and 
Control  Changes 

The  WVDEP  proposes  to  add 
provisions  governing  the  reporting  of 
name  changes,  replacements,  and 
additions  to  the  ownership  and  control 
information  for  any  surface  mining 
operation  or  permittee. 

8.  CSR  38-2-3.27(a)    Permit  Renewals 

The  WVDEP  proposes  to  add  a 
provision  which  will  allow  the  director 
to  waive  the  requirements  for  permit 
renewal  if  the  permittee  certifies  in 
writing  that  all  coal  extraction  is 
completed,  that  all  backfilling  and 
regrading  will  be  completed  within  120 
days  prior  to  the  exploration  date  of  the 
permit  and  that  an  application  for  Phase 
I  bond  release  will  be  filed  within  30 
days  following  completion  of  backfilling 
and  regrading. 

9.  CSR  38-2-3.3  7  (a)    Exemption  for 
Government  Financed  Highway  or  Other 
Construction 

The  WVDEP  proposes  to  revise  its 
rules  to  allow  exemptions  from  the 
requirements  of  the  WVSCMRA  for 
county,  municipal  or  other  local 
government-financed  highway  or  other 
construction 

W.  CSR  38-2-3. 34(b)(4)    Improvidently 
Issued  Permits 

The  WVDEP  proposes  to  add  a 
provision  providing  that  a  permit  shall 
be  determined  to  have  been 
improvidently  issued  when  the 
permittee  had  a  permit  revoked  or  bond 
forfeited  and  has  not  been  rein.stated.  or 
the  permittee  was  linked  to  a  permit 
revocation  or  bond  forfeiture  through 
ownership  or  control,  at  the  time  the 
permit  was  issued  and  an  ownership  or 
control  link  between  the  permittee  and 
the  person  whose  permit  was  revoked  or 
whose  bond  was  forfeited  still  exists,  or 
when  the  link  was  severed  the  permittee 


continues  to  be  responsible  for  the 
permit  revocation  or  bond  forfeiture. 

1 1 .  CSR  38-2-3. 34(d)(l  )(E)    Recission 
of  Improvidently  Issued  Permit 

The  WVDEP  proposes  to  add  a 
provision  that  provides  for  automatic 
suspension  and  recission  unless  the 
permittee  or  other  person  responsible 
for  the  permit  revocation  or  bond 
forfeiture  has  been  reinstated  pursuant 
to  subsection  (c).  Section  18  of  the 
WVSCMRA. 

12.  CSR  38-2-3.34(g)  Time  of  Permit 
Issuance 

The  WVDEP  proposes  to  add  a 
provision  to  clarify  that  a  permit  is 
issued  when  it  is  originally  approved,  as 
well  as  when  a  transfer,  assignment,  or 
sale  of  permit  rights  is  approved. 

2 3.  CSR  38-2-4. 1  (a)    Road 
Classification  System 

The  WVDEP  proposes  to  include 
haulageways  and  access  roads  under  its 
road  classification  system. 

14.  CSR  38-2-4-2(a)(7)    Design 
Certification 

The  WVDEP  proposes  to  clarify  that 
road  designs  are  to  be  certified  as 
meeting  the  requirements  of  the 
WVSCMRA  and  implementing  rules. 

15.  CSR  38-2-4.3    Stream  Crossings 

The  WVDEP  proposes  to  reorganize 
its  rules  to  clarify  that  the  prohibition  of 
roads  in  stream  channels  applies  to  all 
roads. 

16.  CSR  38-2-4.4    Infrequently  Used 
Access  Roads 

The  WVDEP  proposes  to  add  a 
provision  requiring  infrequently  used 
access  roads  to  be  designed  to  ensure 
environmental  protection  appropriate 
for  their  planned  duration  and  use,  and 
to  be  constructed  in  accordance  with 
current  prudent  engineering  practices 
and  any  necessary  design  criteria 
established  by  the  Director. 

1 7.  CSR  38-2-4. 69(a)(lO)(D)    Drainage 
Design 

The  WrVDEP  proposes  to  revise  the 
requirements  for  culvert  installation  so 
that  culverts  shall  be  installed  and 
maintained  to  sustain  the  vertical  soil 
pressure,  the  passive  resistance  of  the 
foundation  and  the  weight  of  the 
vehicles  using  the  road. 

18.  CSR  38-2-4. 7ih)    Sediment  Control 
Structures 

The  WVDEP  proposes  to  revise  its 
rules  governing  sediment  storage 
volume  and  detention  time  as  applied  to 
drainage  from  roads  to  clarify'  that  the 


Director  may  approve  lesser  storage 
values  than  0.125  acre/feet  if 
compliance  with  the  applicable  effluent 
limits  and  the  general  performance 
standards  for  roads  can  be  achieved. 

19.  CSR  38-2-5. 4(c)(6)(D)    Design 
Assumptions  and  Calculations 

The  WVDEP  proposes  to  add  a 
requirement  for  permit  applicants  to 
include  a  description  of  each 
engineering  design  assumption  and 
calculation  that  is  used  for  structures 
which  impound  water  at  an  elevation  of 
five  feet  or  more  above  the  upstream  toe 
of  the  structure  and  can  have  a  storage 
volume  of  20  acre-feet  or  more:  or  which 
present  a  hazard  to  coal  miners  as 
determined  by  an  MSHA  District 
Manager. 

20.  CSR  38-2-5.5    Permanent 
Impoundments 

The  WVDEP  proposes  to  clarify  that 
sediment  or  water  retention  or 
impounding  structures  left  in  place  after 
final  bond  release  must  be  authorized  by 
the  Director  as  part  of  the  permit 
application  or  a  revision  to  a  permit, 
and  that  sound  future  maintenance  of 
the  structure  must  be  provided  by  the 
landowner. 

21.  CSR  38-2-1 1 .3(b)    Bond 
Instruments 

The  WVDEP  proposes  to  require  that 
all  collateral  bonds  be  negotiable  and 
guaranteed.  Bonds  of  the  Federal  land 
bank  or  homeowners  loan  corporation 
do  not  satisfy  this  criteria  and,  therefore, 
are  no  longer  acceptable  under  the 
proposal. 

22.  CSR  38-2-1 1.3(b)(8)    Bond 
Instruments 

The  WVDEP  proposes  to  clarify-  that 
in  no  case  shall  the  market  value  of  a 
collateral  bond  be  less  than  the  required 
bond  value. 

23.  CSR  38-2-1 1.4(a)(3)    Incremental 
Bonding 

The  WVDEP  proposes  to  require  that 
independent  increments  be  of  sufficient 
size  and  configuration  so  as  to  provide 
for  efficient  and  contemporaneous 
reclamation  operations.' 

24.  CSR  38-2-1 1 . 6    Site-Specific 
Bonding 

The  WVDEP  proposes  to  establish  a 
time  limit  often  years  of  the  date  of 
surface  mine  application  (SMA) 
approval  when  determining  conversion 
factors  for  setting  site-specific  bonds. 

25.  CSR  38-2-12.3    Bond  Adjustments 

The  W\T)EP  proposes  to  add  a 
provision  which  provides,  that  upon  the 
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receipt  of  a  permit  revision,  the  Director 
may  review  the  bond  adequacy  and.  if 
necstsary.  incruasu  the  amouiit  of  the 
bond. 

26.  CSR  38-2- J 2  4lc)    Forfeitun  of 
Bonds 

The  WVDEP  proposes  to  clarify  that 
bond  forfeiture  sites  will  be  reclaimed 
in  accordance  with  the  approved 
reclamation  plan  or  modification 
thereof. 

27.  CSR  3&-2-13  6    Prospecting  Roads 

The  WVDEP  proposed  to  delete  its 
existing  performance  standards  for 
prospecting  roads  at  CSR  3&-2-13.5(b) 
and  Mtablish  new  requirements  at  CSR 
38-2-13.6. 

28  CSR  3H-2-14  I2lall 6)     Vananctt 
from  Approximate  Ongmal  Contour 

The  WVDEP  proposes  to  revise  its 
criteria  lur  granting  variances  from 
approximate  original  contour  to  find 
that  a  watershed  will  be  considered  to 
be  improved  if  the  amount  of  total 
suspended  solids  or  other  pollutants 
discharged  to  ground  or  surface  water 
from  the  permit  area  will  be  reduced 
and  the  total  volume  of  flow  from  the 
proposed  permit  area,  during  every 
season  of  the  year,  will  not  vary  in  a 
way  that  adversely  affects  the  ecology  of 
any  surface  water  or  any  existing  or 
planned  use  of  surface  or  ground  water 

29  CSR  38-2- 1 4  1 4le)(10)     Valltfy  Fills 

The  WVDEP  proposes  to  limit  the 
maximum  grade  from  the  outslope  of  a 
valley  fill  toward  the  rock  core  to  three 
percent. 

30.  CSR  38-2-14. 15(a)    General 
contemporaneous  Reclamation 

The  WVDEP  propose  to  clarify  that 
backfilling  and  grading  of  all  di.sturbed 
area  be  done  in  a  manner  which 
eliminates  spoil  piles  and  depressions, 
returns  ail  slopes  to  the  angle  of  repose 
or  such  lesser  slopes  so  as  to  achieve  a 
static  safety  factor  of  1.3  or  greater, 
minimizes  erosion  and  water  pollution 
both  off  and  on  the  site,  supports  the 
postmining  land  use.  and  covers  all  (x>al 
seams,  acid-producing  or  toxic-forming 
materials,  and  combustible  material 
with  non-toxic  and  non-conibustible 
material. 

3 1   CSR  38-2- 1 4  151  Ml    Coal 
Processing  Waste  Disposal 

The  WVDEP  proposes  add  provisions 
governing  the  placement  of  coal 
processing  waste  in  the  backfill. 
Disposal  facilities  must  be  designed 
using  current  prudent  engineering 
practices  and  must  meet  any  design 
criteria  established  by  the  regulatory 


authority.  Designs  must  be  certified  by 
a  qualified  registered  professional 

engineer. 


32.  CSR  38-2- 

Installations 


14.18    Utility 


WVDEP  proposes  to  add  a  provision 
requiring  that  all  surface  mining 
operations  be  conducted  in  a  manner 
that  minimizes  damage  destruction,  or 
disruption  of  services  provided  by 
utilities. 

33  CSR  38-2-14.19    Disposal  of 
Nortcoal  Waste 

WVDEP  proposes  to  add  provisions  to 
regulate  the  disposal  of  noncoal  waste 
such  as  gruase.  lubricants,  garbage, 
abandoned  machinery,  lumber  and 
other  materials  generated  during  mining 
activities.  Under  the  proposal,  final 
disposal  of  noncoal  waste  will  be  in 
accordance  with  a  permit  issued 
pursuant  to  Chapter  22,  Article  IS  of  the 
Code  of  West  Virginia  (Solid  Waste 
Management  Act). 

34.  CSR  38-2- 1 7    Small  Operator 

Assistance 

WVDEP  propioses  to  increase  the 
production  limit  of  those  operators 
eligible  for  assistance  under  the  Small 
Operator  A-ssistance  Program  (SOAP) 
from  100.000  to  300.000  tons  and  to 
provide  for  payment  of  additional 
services  as  authorized  under  the  Energy 
Policy  Act  of  1992.  WVDEP  is  also 
proposing  to  estab'ish  application 
information  requirements  for  those 
persons  requesting  assistance. 

35.  CSR  38-2 
Laboratories 


■17.6(c}    Qualified 


The  WVDEP  is  proposing  to  require 
that  a  qualified  laboratory  or  contractor 
be  capable  of  making  a  determination  of 
the  proposed  operations  probable 
hydrological  consequences. 

36.  CSR  38-2-1 7. 79(b}    Liability  of 
SOAP  Operators 

The  WVDEP  proposes  to  require 
SOAP  applicants  to  submit  written 
statements  which  sufficiently 
demonstrate  that  the  applicant  has  acted 
in  good  faith  at  all  times  in  order  for  the 
Director  to  waive  the  applicant's 
reimbursement  obligation. 

37  CSR  38-2-20.2(bK3l    NoUce  of 
Violations 

The  WVDEP  proposes  to  revise  the 
initial  period  allowed  for  abatement  of 
vioUitions  from  15  to  30  days  so  that  its 
regulations  will  be  consistent  with 
SecUon  22-3-17(a)  of  the  WVSCMRA. 


38.  CSR  38-2-20.5(b)    Cessation  Order 
Assessments 

The  WVDEP  proposes  to  delete  the 
words  "or  modified"  to  clarify  that  only 
remedial  measures  in  the  cessation 
order  and  not  the  cessation  order  itself 
can  be  modified. 

39.  CSR  38-2-20.69(c)    Notice  of 
Assessment 

The  WVDEP  proposes  to  clarify  that 
the  Director  shall  provide  a  copy  of  the 
proposed  assessment  to  the  operator 
within  30  days  of  the  date  the 
Assessment  Officer  receives  the  findings 
of  an  inspection  of  the  violation. 

40.  CSR  38-2-22. 4lg)    Spillway  Design 

The  WVDEP  proposes  to  add  the 
requirement  that  all  impoundments 
meeting  size  or  other  criteria  of  30  CFR 
77.216(a)  must  be  designed  and 
constructed  to  safely  pass  the  probably 
maximum  precipitation  of  a  24  hour 
storm  event. 

4 1 .  CSR  38-2-22. 79la]    Inspection 
Frequencies 

The  WVDEP  proposes  to  clarify  that 
inspections  of  impounding  refuse  piles 
will  occur  during  the  placement  and 
com{>action  of  coal  refuse  waste  and 
during  critical  construction  periods. 

III.  Public  Comment  Procedures 

O.SM  is  extending  the  comment 
period  on  West  Virginia  program 
amendment  VW-074  to  provide  the 
public  an  opportunity  to  comment  on 
the  proposed  revisions  in  the  States 
regulations.  In  accordance  with  30  CFR 
732.17(h),  OSM  is  seeking  comments  on 
whether  the  proposed  amendment 
satisfies  the  applicable  program  criteria 
of  30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  West  Virginia  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  OSM  Charleston  Field 
Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

rV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 


Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  |30  U.S.C.  1292(d)] 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 


List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  September  21. 1994. 

Richard ).  Seibel, 

Acting  Assistant  Director.  Easier  Support 
Center. 

[FR  Doc.  94-24133  Filed  9-28-94:  8:45  ami 

BILUNG  COOe  4310-OS-M 


DEPARTMENT  OF  EDUCATiON 

34  CFR  Part  685 

Federal  Direct  Student  Loan  Program 

RIN  1840-AC05 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  proposed  rulemaking; 
correction. 

SUMMARY:  On  August  18.  1994.  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  for  the 
Federal  Direct  Student  Loan  Program 
(59  FR  42646).  The  Internet  address  was 
listed  incorrectly  under  the  ADDRESSES 
and  FOR  FURTHER  INFORMATION  CONTACT 
sections. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Edelstein.  telephone:  (202)  708- 
9406.  (Internet  address: 

direct loans@ed.gov).  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.,  and  8 
p.m..  Eastern  time.  Monday  through 
Friday. 

Correction 

On  page  42646,  under  ADDRESSES,  the 
correct  Internet  address  is:  '(Internet 

address:  direct loans@ed.gov)."  The 

remainder  of  the  paragraph  following 
the  Internet  address  is  corrected  to  read 
as  follows:  "All  comments  will  be 
available  for  public  review  on  the 
Department's  Student  Financial 
Assistance  Bulletin  Board.  The  access 
number  for  the  bulletin  board  for 
individuals  with  communications 
software  and  modems  is  1-80O-429- 
9933.  In  addition,  Internet  users  may 
access  the  bulletin  board  by  using  the 
TCP/IP  telenet  command  facility 
(Internet  address: 
directloan.ope.ed.gov)." 

Dated:  September  22.  1994. 

David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc.  94-24019  Filed  9-28-94;  8:45  am) 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  432 
RIN  1006-AA34 

Fish  and  Wildlife  Service 
50  CFR  Chapter  1 

Central  Valley  Project— Purposes, 
Uses,  and  Allocation  of  Water  Supplies 

AGENCIES:  Department  of  the  Interior. 
Bureau  of  Reclamation  and  Fish  and 
Wildlife  Service. 

ACTION:  Notice  to  extend  comment 
period. 

SUMMARY:  The  Bureau  of  Reclamation 
and  Fish  and  Wildlife  Service  are 
extending  the  comment  period 
published  in  59  FR  39316.  Aug.  2.  1994. 
to  provide  the  public  with  additional 
time  to  prepare  comments  concerning 
the  need  for  rules  and  regulatioVis  to 
implement  certain  provisions  of  the 
Central  Valley  Project  Improvement  Act. 
DATES:  The  deadline  for  receiving 
written  comments  is  extended  to 
October  18.  1994. 

ADDRESSES:  Written  comments  should 
be  sent  to  (^ry  Sackett,  Attention:  MP- 
400,  Mid-Pacific  Region,  Bureau  of 
Reclamation.  2800  Cottage  Wayr 
Sacramento.  CA  95825. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Sackett  at  the  above  address, 
telephone  (916)  978-4933  or  TDD  (916) 
978-4417. 

Dated:  September  23. 1994. 

Roger  K.  Patterson. 

Regional  Director.  Mid-Pacific  Region.  U.S. 
Bureau  of  Reclamation. 

Dated:  September  23.  1994. 

Michael  J.  Spear. 

Regional  Director.  Pacific  Region.  U.S.  Fish 
and  Wildlife  Sen-ice. 

(FR  Doc  94-24069  Filed  9-28-94;  8:45  am] 

BILUNG  COOE  431»-»4-M 


PEDERAL EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

pocket  No.  FEMA-7112] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
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proposed  base  (100-year)  Hood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  l»«ing  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(9U)  days  fullowiuK  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
comnuii.ity. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  ore 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  followinf?  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mi<  hael  K   Hurkley,  P.K  .  Chief.  Hazard 
Identiricalion  Branch.  Mitigation 
Directorate.  500  C  Street.  SVV., 
Washington.  DC:  20472.  (202)  64f>-2756. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  wiili  section  110 
of  the  Flood  Disaster  Proteciion  Act  of 
1973.  42  U.S.C  4104.  and  44  CFR 
67.4(a). 

Theae  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  ena«  t 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Envininmeiital  Policy  Act 

This  proposed  nile  is  categoriciilly 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
im[>act  asses.sment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  invoUes  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Civil  |ustice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows; 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority;  42  U.S.C  4001  et  seq., 
ReoTRHnizatiun  Plan  No  3  of  197B.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  C:omp.,  p.  376. 

$  67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


»Deptti  in 
leet  above 

Source  ot  fkxxSng  and  location 

ground. 
•Elevation 

in  feet 
(NGVD) 

OHIO 

Gilboa  (Village),  Putnam 
County 
Blanchard  River: 

Approximately       1.050       teel 
downstream  ol  Pearl  Street 

•742 

Approximatety   1.100  leet  up- 
stream ol  Pearl  Street 

•744 

Source  of  fkxxJing  and  location 


Maps  available  for  Inspection 
at  the  Munictpal  Council 
Room.  206  West  Mam  Street, 
GUtioa.  OhK). 

Send  comments  to  The  Honor- 
able Richard  McCullough, 
Mayor  of  the  Village  of  Gikx)a. 
122  Frarklm  Street.  Gilboa, 
OhK)  45875. 


Glcnford  (Village),  Perry 
County 
Jonathan  Creek: 
At  downstream  corporate  lim- 
its,  approximately   550   feet 
dowrwtream  of  Mam  Street  . 
At   upstream  corporate   limits, 
approxinvitely  1 ,200  feet  up- 
stream ol  Main  Street  

(Maps  avallat>ta  for  Inspection 

at  the  Village  ClerVs  Resi- 
dence. 123  Mill  Street, 
Glenford.  Ohio. 

Send  comments  to  The  Honor- 
abif  fMolan  P.  Henderson, 
Mayor  of  the  Village  of 
Glenlord,  P.O  Box  22, 
Glenford,  Ohio  43739. 


Malvern  (Village),  Carroll 
County 

Bis  Sandy  Creek: 

Apprcximately  600  feet  dowrv 
stream  of  downstream  cor- 
porate limit  

Approximately  600  feet  up- 
stream of  upstream  cor- 
porate Umit  

Ktaps  svaHabla  lor  inspection 

at  the  Village  Hall,  116  West 
Mam  Street,  Malvern,  Ohio. 

Send  comments  to  Tt>e  Honor- 
able Dale  E.  Lewis.  Mayor  of 
ttw  ViNage  of  Malvern,  116 
West  Main  Street,  l\4alvem. 
Ohio  44644. 

Bluftton  (VJIIage),  Allen  County 
Riley  Creek 
Approximately  350  feet  down- 
stream of  corporate  hmrt  

Approximately  100  feel  up- 
stream of  fvlortotk  and  West- 
em  Railway 

Little  Riley  Creek: 
At  confluerx:e  with  Riley  Creek 
Approximately     175    feet    up- 
stream of  Cokjmbus  Grove- 
Bluftton  Road  

Maps  availabt*  for  inspection 

at  the  Bluftton  ViHage  Offices, 
100  East  Elm  Sheet.  Bluftton, 
Ohio 


fDeplh  in 

feet  atx>ve 

grourxj. 

•Elevation 

m  feet 

(NGVD) 


•844 


•848 


•994 
•998 


•812 

•827 
•813 

•822 
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Source  of  tloodmg  and  location 


»Depth  in 

feet  alxDve 

ground. 

'Elevation 

in  feet 

(NGVD) 


Send  comments  to  The  Honor- 
abte  Roger  Edwards,  Mayor  of 
the  Village  of  Bluftton,  P.O 
Box  63,  BKiftton,  Ohio  45817. 


PENNSYLVANIA 

Sevirard  (Borough), 

Westmoreland  County 

Conemaugh  Ri^rer: 
Downstream  corporate  limits  of 
the  Borough  ol  Seward 


•1,099 


Source  of  flooding  and  locatKjn 


« Depth  in 

feet  atxjve 

ground. 

'Elevation 

in  feet 

(NGVD) 


§  67.4    [Amended] 

3.  The  tables  published  under  the 
authority  of  §67.4  are  propo.sed  to  be 
amended  as  follows: 


Upstream  corporate   limits  of 
the  Borough  of  Seward 

Maps  available  for  Inspection 
at  Ms.  Rose  Bouch's  Home 
Comer  of  Wastiingion  Street 
and  Hedges  Street.  Seward, 
Pennsylvania. 

Send  comments  to  Mr.  Thomas 
Mulligan,  President  of  the 
Seward  Borough  Council,  R.D. 
#2,  Box  338  A,  Seward,  Penn- 
sytvanta  15954. 


•1,102 


State 


Florida 


Crty/towfi,' 
county 


Taylor  County  (Un- 
incorporated 
Areas). 


Source  of  flooding 


Woods  Creek 


Location 


Approximately  350  leet  upsaeam  of  con- 
fluence with  Spnng  Creek. 

Approximately  100  feet  upstream  ol  U.S. 
Route  221  and  Stale  Route  55. 


(Depth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 


Existing 


•30 


None 


Modified 


•31 


•50 


Maps  available  for  inspection  at  the  Courthouse  Basement,  108  North  Jefferson  Street,  Perry,  Ftonda. 

Send  comments  to  Mr.  Vance  R.  Howell,  Chairman  of  the  Taylor  Courty  Board  of  Commesioners.  P.O  Box  620.  Perry,  Florida  32347 


Kentucky 


Taylor  Mill  (City) 
Kenton  County 


BanMick  Creek 


Approximately   0.5  mile   downstrevn  o<  *503  -499 

State  Highway  16. 
Approximately    1.300   feet    upstream   of  '503  '499 

State  Highway  16.  ] 

Maps  available  for  inspection  at  the  C4y  Hall.  5225  Taytor  tM  Road,  Taylor  Mill,  Kentucky. 

^lUk^TI^T  '°  ^^  "*'"°'^  *^"'  ^"'^""^^  ^'"^  "^  "^  ^"^  <"  ^^y'O'  '^^'".  »<enton  County.  5225  Taylor  MiH  Road,  Taylor  Mill,  Ken- 


Maine 


Farmington  (Town) 
Franklin  County 


Sandy  River 


Wilson  Stream 


Temple  Stream 


BarVei  Stream 


Cascade  Brook  _. 


Beaver  Brook 


Approximately   0.5   mile   downstream  of 

State  Route  41. 
Approximately    2.6    miles    upstream    of 

State  Route  4  bridge  (corporate  limits). 

At  confiuerK«  with  Sandy  River 

Approximately  0.4  mile  upstream  of  Stale 

Route  133  bridge  (corporate  lirmts). 

A!  confluence  with  Sandy  River  

Approximately  0.9  mile   abo\«   Russeis 

Mill  Road  Bridge  (corpor^e  hmSs). 

At  confluence  with  Sandy  River 

Approximately  600  feet  upsUeam  of  Stale 

Route  27. 

At  confluence  with  Sandy  River 

Approximately    18O    feet    above    State 

Route  43  bridge  (Aliens  MiU  Road). 

At  confluence  with  Sandy  Fliver 

Upstream  side  of  Middle  Street  bridge  ..... 

Clear  Wafer  Pond I  Entire  shoreline  within  communit> 

Maps  avail^le  for  inspection  at  the  Famnn^on  Municipal  BuiWing,  147  Lower  Mam  Street.  Farm«gton,  Mame. 

Send  comments  to  Ms  Francis  Hardy,  First  Selectman  of  the  Town  of  Farmington.  147  Lower  Main  Stieet.  Farmington, 


'338 

•340 

•385 

•389 

•343 

•346 

•376 

•377 

•359 

•355 

'454 

•467 

•365 

•368 

None 

•533 

•."^47 

•■\<;o 

None 

•360 

•394 
None 


Maine  04938. 


•484 

'357 

•395 
'563 


New  Hamp'ihire  .. 


Freedom  (Town) 
Carroll  County. 


West  Branch 


Ossipee  Lake 

Broad  Bay 

LeaviB  Bay  .„ 


At  confluence  with  Ossipee  Lake 


Upstream  side  of  Ossipee  Lake  Road 

Entire  stx>rekne  iwJhin  corrwnurvty  

Entire  shoietme  withm  oommunKy 

Entire  shoreline  within  community , 


UoTie 

Ncne 
None 
None 
None 


•414 

•446 
'414 
•4t4 

•414 


UMI 
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State 


City/town/ 
county 


Source  o»  flooding 


Location 


•Depth  in  feet  above 

ground. 

•Elevation  m  feet  (NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Town  Office  Building.  Old  Portland  Road.  Freedom,  New  Hampshire 

Send  comments  to  Mr.  William  O  Cutler,  Chairman  of  the  Town  of  Freedom  Board  of  Selectmen,  P  0  Box  227,  Freedom.  New  Hampshire 
03836. 


New  Hampshire 


Ossipee  (Town) 
Carroll  County 


Lovell  River 


West  Branch 


Approximately  0  5  mile  upstream  of  con- 
fluence with  Ossipee  Lake 

Approximately  1.000  feet  upstream  of 
State  Route  i6/25 

Approximately  0  6  mile  upstream  of  con- 
fluence with  Ossipee  Lake. 

At  upstream  corporate  limits 

Maps  available  fof  inspection  at  the  Town  Hall.  Mam  Street.  Center  Ossipee.  New  Hannpshire. 

Send  comments  to  Mr  John  P  Picard.  Chairrrwin  of  the  Town  of  Ossipee  Board  of  Selectmen.  Carroll  County,  P  O  Box  67.  Center  Ossipee, 
r^ew  Hampshire  03814 


•414 

•415 

None 

•434 

None 

•414 

None 

•446 

New  York 


Windham  (Town) 
Greene  County 


Batavia  Kill 


Approximately  07  mile  downstream  of 
County  Route  12  (South  Street). 

Approximately  1.6  miles  upstream  of 
County  Route  56 


None 
None 


•1.467 
•2.345 


IWIaps  available  fof  inspecttoo  at  the  Town  Hall,  Route  296.  Hensonville.  New  York. 

Send  comments  to  Mr    Patrick  P    Meehan.  Jr ,  Supervisor  of  the  Town  of  Windham,  Town  of  Windham.  Greene  County.  P.O.  Box  96. 
Hensonville,  New  Yofk  12439 


Penr«ylvan«a 


Allegtieny  (Towrv 
ship)  Westmore- 
land County 


Pine  Run  (Lower  Reach) 


At  the  CONRAIL 


None 


Nor>e 


Approximately  700  feet  upstream  of  State 
Route  56  (Bypass) 

Map*  tvaitaWe  lot  inspection  at  the  Allegheny  Community  BuikJing.  136  Community  BuikJing  Road.  Leechburg.  Pennsylvania. 
Send  cornments  to  Mrs.  R«^)heala  Stoner.  Chairperson  of  the  Allegheny  Board  of  Supervisors.  136  Community  BuiWmg  Road,  Leechburg 
Pennsylvania  15656. 


769 
815 


Penrwylvania 


Avalon  (Borough) 
Alleg^ieny  County 


Oh«3  River  Approximately  0  95  mile  downstream  of  Uone 

Divergence  of  Ohio  River  Back  Chan- 
nel 
Approximately  750  feet  upstream  of  Di-  None 

vergence  of  Ohio  River  Back  Channel. 

Maps  available  for  inspection  at  the  Borough  Hall.  640  Californta  Avenue,  Avalon.  Pennsylvania 

Serxl  comments  to  Ms  Joan  Welsh,  Manager  for  the  Borough  o*  Avaton.  640  California  Avenue.  Avalon,  Pennsylvania  15202 


•723 


•724 


Pennsylvania 


Baklwin  (Borough) 
Ailegt>eny  County 


Monongahela  River 


At  confluence  of  Becks  Run 


•733 
•734 


•734 
•735 


ApproxirT«tely  0.42  mile  downstream  of 
Glenwood  Bridge 

Maps  available  for  inspection  at  the  Zoning  Office,  3344  Churchview  Avenue.  BakJwm.  Pennsylvania 

Send  comments  to  Mr   Robert  P   Bittle.  President  of  the  Borough  of  Baldwin  Council.  3344  Churchview  Avenue.  Pittsburgh.  Pennsylvania 
15227 


Pennsylvania 


Belle vue  (Borough) 
Allegheny  County 


Ohio  River 


Approximately  750  feet  upstream  of  Di- 
vergence of  Ohio  River  Back  Channel. 

Approximately  0.43  mile  downstream  of 
McKees  Rocks  Bridge 


None 
None 


•724 
•724 


Maps  avrtlable  for  inspection  at  the  Borough  Hall.  537  Bayne  Avenue.  Bellevue.  Pennsylvania. 

Send  comments  to  Mr  Robert  T  Grimm.  Manager  of  the  Borough  of  Bellevue.  537  Bayne  Avenue.  Bellevue,  Pennsylvania  15202 


Pennsylvania 


Braddock  (Borough) 
Allegheny  County 


MoTKingatiela  River 


At  a  point  approximately  550  feet  up- 
stream of  Rankin  Bridge 

At  a  point  approximately  0.29  mile  dowrv- 
stream  of  Lock  &  Dam  No.  2. 


•738 
•739 


•739 
•740 


Maps  available  for  inspection  at  the  Code  Enforcement  Street.  415  Sixth  Street.  Braddock,  Pennsylvania 

Send  comments  to  Ms  MiWred  Devich.  President  of  the  Borough  of  Braddock  Council.  41 5  Sixth  Street.  Braddock.  Pennsylvania  15104. 


Pennsylvania 


California  (Borough) 
Washington 
County 


Morx}r>gahe(a  River 


Approximately   13  rmles  downstream  of 
confluerKe  of  Pike  Run 


•766 


•769 
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State 


City,1owa' 
county 


Source  of  flooding 


Location 


Approximately  29  miles  upstream  ot  ttie 
conlluence  of  Pike  Run. 


« Depth  in  feel  atx>ve 

ground. 

•Elevation  in  feei  (NGVD) 


Existing 


•770 


Modified 


•773 


Maps  available  for  inspection  at  the  Municipal  Building,  114  5th  Street,  California,  Pennsylvania. 
Serxl^c^mments  to  The  Honorable  Joseph  Dochinez,  Mayor  of  the  Borough  of  Cahtorma.  2i8  Pennsylvar^  Av«rwe,  Calttornia.  Pea-Kytvan^a 


Pennsylvania 


Clatrton  (City)  Alle- 
gheny County. 


Monongafiela  River 


Approximately  0.51   mile  downstream  of  •747 

Glassport  Bndge. 
Approximately  500  feet  do*nstream  of  -746 

confluence  of  WyTie  Rur^.. 

Maps  available  for  inspection  at  the  City  Engwieert  Otfice,  551  Ravensburg  Boulevard,  Oairton.  Pennsylvania. 
Send  comments  to  Mr.  Bruce  E.  Jenkins.  Engineering  Assistant,  551  Ravensburg  Boulevard.  Oaiffon.  Pennsyfv»i«  15025-1297. 


•748 
•750 


Pennsylvania 


Coal  Center  (Bor- 
ough) Washing- 
ton County. 


Monongahela  River 


Approximately  1.650  feel  downstream  ot 
confluence  of  Pike  Run. 

Approximately  200  feet  upstreaTi  ol  con- 
fluence ot  Pike  Run 


•767 
•767 


•770 


•770 


Maps  avadable  «or  wrspedton  a!  the  Coal  Certfet  Bowwgh  BuWing.  132  Water  Street,  Coal  Center.  PennsyNania 

Send  comments  to  The  Honorable  James  Roberts.  Mayor  of  the  Borough  ol  Coal  Center,  P  O.  Box  174,  Coal  Center.  PennsyKama  15423 


Pennsylvania 


Collier  (Township) 
Allegheny  County. 


Robinson  Run 


Chartiers  Creek  ■ 


A.pproximately  1 .09  miles  downstream  ol 

Union  Avenue. 
Approxin~.ate!y  1.25  miles  downstream  of 

Umon  Avenue. . 
Just  doviffistream  of  Painters  Run  Road  „. 
Approximately    0.39    mile    upstream    ol 

State  fkxjie  519  (Washngton  Pike). 
Maps  available  for  inspection  at  the  Zomng  Otiice.  2418  Hilltop  Road,  CcHier,  Pennsylvania. 

SetxJ^ comments  to  Mr.  Nek  Mamula.  Chairman  of  the  Township  of  CdHr  Board  cf  Commissioners.  2418  Hilltop  Road,  Presto,  Pennsytvania 


None 

None 

•795 
•802 


•887 
•888 

•797 

•801 


Pennsylvania 


Coraopolis  (Bor- 
ough) Allegheny 
County. 


Montour  Run 


At  the  upstream  side  of  Montour  Railroad 


•718 
•718 


■71S 
■719 


Approximately  750  teet  downstream  at 

Coraopolis  Boulevard. 
Maps  available  tor  mspecbon  at  the  Borough  Hafl,  1012  Fifth  Avenue.  Coraopolis,  Pennsylvania. 

Send  comments  to  The  Honorable  Orlando  Falcione,  Mayor  of  the  Borough  of  Coraopoks.  1C12  Fifth  Avenue.  Coraopolis.  Pennsy»i«« 


Pennsylvania 


Crafton  (Borough) 
Allegheny  Courity 


Ctwrtiers  Creek 


Approximately    1.5    miles    upstream    of 
Ingram  Avenue. 

At  Chartiers  Averx* _ 

Maps  available  for  inspection  at  the  Borough  Hall.  100  Stotz  Avenue,  Crafton.  Pennsylvania. 

Send  comments  to  Mr  Alvtn  Handelsman.  Engtneer  for  the  Borough  ol  Cratton.  101 1  Alcon  Street  Pittsburgh,  Pennsylvania  15220 


Pennsylvania 


Cumberland  (Town- 
ship) Greene 
County. 


Mor)or^ahela  River 


Muddy  Creek  


Approxi.-nately  500  teet  dow-nstream  ol 
conflusnce  of  New  Run  (downstream 
corporate  firnits). 

At  confluence  of  Little  Whitley  deek  (up- 
stream corporate  limits). 

0.8  mile  downstream  ol  Towmship  Route 
634. 

Approximately  470  teet  upstream  ol  Leg- 
islative Route  30102 
Maps  available  lor  ir>spection  at  the  Cumberland  Township  Buttehng,  100  Munk;ipal  Road,  Carmchaels,  Pennsylvania. 

^^"il,^^"^"*"^  '°  ^'  ''^'''P  ^-  '^"a'*0"-  Zoning  Officer,  Cumberland  Township  BuHding.  1OO  Muniapal  Road.  Carmchaels.  Pennsylvania 
1 5320. 


None 

•754 

Norte 

•759 

lia  15220. 

None 

•786 

Nor>e 

•794 

None 

•1.005 

None 

•1.031 

Pennsylvania  . 


Delmont  (Borough) 
Westmoreland 
Courrty. 


Turtle       Creek 
Reach). 


(Upper 


Approximately  400  teet  downstream  ol 
Old  William  Penn  Highvway. 

Approximately  350  feet  upstream  of  Old 
William  Penn  Highway. 


Nor^ 
Nor)e 


•1.054 
•1.063 
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State 


City/towfv 
coonty 


Source  of  flooding 


Location 


♦Depth  in  feet  above 

ground 

•Elevation  m  feet  (NGVD) 


Existing 


Modified 


Maps  available  fof  inspection  at  tfie  Oelnx)nt  Borough  Office,  77  Greensburg  Street,  Deirrxjnt,  Pennsylvania 

Send  comments  to  Ms.  Sarah  Jane  Lament,  President  of  the  Delmont  Borough  Council.  77  Greensburg  Street,  Delmont,  Pennsylvania 
15626 


Permsytvania 


Dravosburg  (Bor- 
ough) Allegheny 
County. 


Monor>gahela  River 


Approximately  0.75  mile  downstream  of 
Mansfield  Bridge. 


•745 


•745 


Approximately  025  mile  downstream  of 
Mansfield  Bridge. 

Maps  available  tor  inspecUon  at  the  Borough  Hall,  226  Maple  Avenue,  Dravosburg.  Pennsylvania 
Send  comments  to  Mr  Art  Page,  President  of  the  Borough  of  Dravostxjrg  Council.  P  O  Box  37,  Dravosburg.  Pennsylvania  15034 


•746 


•746 


Pennsylvania 


Dunkard  (Town- 
ship) Greene 
County 


Monongahela  River 


At  confluence  of  Dunkard  Creek 


Approximately    0  68    mile    upstream    of 
Point  Marion  Lock  and  Dam. 


None 


None 


•805 


•809 


Maps  available  lor  inspection  at  the  Dunkard  Township  BuiWing,  Corner  of  Grant  Street  and  Taylortown  Road,  Bobtown,  Pennsylvania 
Send  comments  to  Mr  Jerome  K   Wiley.  Chairrrian  of  the  Township  of  Dunkard  Board  of  Supervisors.  Box  369.  Bobtown,  Pennsylvania 
15315 


Pennsylvania 


Duquesne  (City)  Al- 
legheny County 


Morwngahela  River 


At  a  point  approximately  0.27  mile  up- 
stream of  Lock  and  Dam  No.  2 

At  a  point  approximately  1.200  feet  up- 
stream      of       McKeesport-Duquesne 
Bndge. 
Maps  available  lor  inspection  at  the  BuikJing  Inspectors  Office.  12  South  Second  Street.  Duquesne.  Pennsylvania. 

Send  corrvDents  to  The  Honorable  George  F   Matt  II,  Mayor  of  the  City  of  Duquesne,  12  South  Second  Street,  Duquesne,  Pennsylvania 
15110. 


■•740 
•743 


741 
744 


Pennsylvania 


East  Huntingdon 
(Township)  West- 
moreland County 


Belson  Run 


Approximately     350    feet    upstream    of 
Sunny  Lane 


None 


None 


Approxinnately    625    feet    upstream    of 
Sunny  Lane 

l^taps  available  for  inspection  at  the  East  Huntingdon  Municipal  BuiWing.  Route  981.  Alverton,  Pennsylvania 

Send  conf¥Twnts  to  Mr  Joel  B  Suter.  Supervisor  for  the  Township  of  East  Huntingdon.  P.O.  Box  9,  Alverton.  Pennsylvania  15612 


•1.138 


•1.139 


Pennsylvania 


East  Pittsburgh 
(Borough)  Alle- 
gheny County 


Turtle  Creek 


Backwater  reach  from  Mciiungahela 
River  up  to  Westinghouse  Bridge  at 
LirKOln  Highway. 


None 


•741 


Maps  available  for  inspection  at  the  Borough  Hall.  5i6  Bessemer  Avenue.  East  Pittstxjrgh.  Pennsylvania. 

SerxJ  comments  to  Mr   Jannes  Gene.  President  of  the  Borough  of  East  Pmsburgh  Council.  5i6  Bessemer  Avenue,  East  Pittsburgh,  Penn-, 
tylvanta  15112. 


Pennsylvania 


Elizatieth  (Borough) 
Allegheny  County. 


Monongahela  River 


Fallen  Timber  Run 


Approximately  0.21  mile  downstream  of 
confluerKe  of  Fallen  Timber  Run. 

At  confluence  of  Smiths  Run  

At  confluence  with  Monongahela  River  ... 

Approximately  400  feet  downstream  of 
Rothey  Street  (Pennaman  Avenue) 

Maps  available  for  inspection  at  the  Borough  Hall.  206  Third  Avenue.  Elizabeth.  Pennsylvania. 

Send  comments  to  The  Honorable  Gerald  M    LaFrankie.  Mayor  of  the  Borough  of  Elizabeth.  206  Third  Avenue,  Elizabeth.  Pennsylvania 
15037 


•748 


•749 
•749 
None 


750 


•750 
•750 
•752 


Pennsy^anla  

Elizabeth  (Town- 
ship) Allegheny 
County 

Monongahela  River 

Approximately  100  feet  upstream  of  con- 
fluence of  Wylie  Run. 

•747 

•750 

Approximately  0.43  mile  downstream  of 

•747 

•750 

State  Route  51 

Wylie  Run            „... 

At  confluence  with  Monongahela  River  .... 

•747 

•750 

Approximately    150   feet   downstream   of 

•747 

•750 

Giassport  Road  (McKeesport  Road) 

^Federal  R.<,.st,T  /  Vol.  59.  No.  188  /  Thursday.  September  29.  1994  /  Proposed  Rules         49629 


State 


City/town/ 
county 


Source  of  flooding 


Location 


ffOepth  in  feel  atx)ve 

grourtd 

•Elevation  m  feet  (NGVD) 


Existing 


Modified 
Maps  available  for  inspection  at  the  Township  Hall,  522  Rock  Run  Road.  Township  of  Elizabeth  Pennsylvania 

^In^yTan^l'Sfa-  '''''"  ''''°'''  ^'''^"'"  °' '''  ^'^'''''^  °'  ^"'^'^^  ^^"^  °'  ^^f— -•  ^^^  Rock  Run  Road,  Buena  V.s.a. 


Pennsylvania 


Fairfield  (Township) 
Westmoreland 
County. 


Tubmill  Creek 


At  Tubmill  Dam 


Approximately   550  feet  downstream   of 
Tutjmill  Dam. 


None 


None 


Maps  available  for  inspection  at  the  Fairfield  Township  Municipal  Building.  S.R.  1011.  Midget  Camp  Road  Bolivar  Pennsylvania 
Send  comments  to  Mr.  Paul  J.  Altimus,  Chairman  for  the  Township  of  Fa.riield.  R.D.  «1.  Box  231  A,  Bolivar.  Pennsylvania  15923. 


•1.295 


•1,289 


Pennsylvania 


Forward  (Township) 
Allegheny  County. 


Monongahela  River 


At  confluence  of  Smiths  Run 


•749 


•750 


Maps  available  for  inspection  at  the  Township  Municipal  Building.  River  Road.  Forward  Pennsylvania 

^TsoeT"^'""  '°  ""'  '°"'  ''"°''-  ^''"^"  °'  '^'  ■'^^"^''P  ^''^  °'  Supervisors,  R.D.  «3,  Box  4(^A.  Monongahela,  Pennsylvania 


Pennsylvania 


Bear  Run 


Approximately    0.51     mile    upstream    of 
Mount  Nebo  Road. 


None 


Franklin  Park  (Bor- 
ough) Allegheny 
County. 

Maps  available  for  inspection  at  the  Borough  Hall,  2428  Rochester  Road.  Franklin  Park.  Pennsylvania 

Send  comments  to  Mr.  Gerald  L.  Reichart,  Manager  of  the  Borough  of  Franklm  Park.  2428  Rochester  Road.  Sewickley,  Pennsy^a^,.a  "5143 


950 


Pennsylvania 


Giassport  (Bor- 
ough) Allegheny 
County. 


Monongahela  River 


Approximately  0  34  mile  upstream  of  con- 
fluence o1  Harrison  Hollow  Stream. 


•746 


•747 


Approxirriafely    037    mile    upstream    of  '747  -748 

Giassport  Bridge 
Maps  available  for  inspection  at  the  Borough  Hall,  Fifth  &  Monongahela,  Giassport.  Pennsylvania. 
Send  comments  to  Mr.  Anthony  Pepe.  President  of  the  Borough  of  Giassport  Council.  Fifth  &  Mono'ngaheta.  Glasspo-1,  PennsyMan.a  15045 


Pennsylvania 


Greenstioro  (Bor- 
ough) Greene 
County. 


Monongahela  River 


Approximately    900   feet   downstream   of 
downstream  corporate  limits. 


•799 


•800 


At  the  upstream  corporate  limits *800 

Maps  available  for  inspection  at  the  Greensboro  Borough  Building,  Mam  Street.  Greensboro.  Pennsylvania 

Send  comments  to  Mr.  Peter  Q.  Everly.  President  of  the  Borough  of  Greensboro  Council.  P.O.  Box  152,  Greensboro.  Pennsylvania  15338. 


■801 


Pennsylvania 


Hamilton  (Town- 
ship) Monroe 
County. 


McMichael  Creek 


At  upstream  corporate  limits 


None 


"623 


Approximately    150   (eet   downstream   of  -465  -iee 

Turkey  Hill  Road. 
Maps  available  for  inspection  at  the  Township  Building.  Fenner  Street.  Hamilton.  Pennsylvania 
Send^comments  to  Mr.  Alan  Everett.  Chairman  of  the  Township  of  Hamilton  Board  of  Supervisors.  P.O.  Box  285.  ScK)ta.  Pennsy^an,a 


Pennsylvania 


Harmar  (Township) 
Allegtieny  County. 


Little  Deer  Creek 


Approximately  150  feet  downstream  of 
Jacoby  Road. 

Approximately  700  feet  upstream  of  Bes- 
semer and  Lake  Erie  Railroad 


None 
None 


•783 
■815 


Maps  available  for  inspection  at  the  Township  Hall.  701  Freeport  Road.  Harmar,  Pennsylvania 

%"ennsy7vTn"a'lS24'  ''"^"""'  ^^'^^'^^  '^''"'^^"  °'  ^"  ^'^"'^'-^  °'  ''"'^'  ^^'^  °*  Supervisors,  701  Freepon  Road.  Cheswick. 


Pennsylvania 


Heidelberg  (Bor- 
ough) Allegheny 
County. 


Tributary    A    to    Chartiers 
Creek. 


At  confluence  with  Chartiers  Creek  to  ap- 
proximately 0  49  mile  upstream  of  con- 
fluence 


None 


•787 
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ProfMDsed  Rules 


Siai* 


City/towrV 
county 


Source  of  flooding 


Location 


t  Depth  in  feet  above 

ground. 

•Elevation  m  feet  (NGVD) 


Existing 


McxJified 


M^w  avaiiabte  for  mspectKxi  at  tt>e  Borough  HaM.  1631  Eaat  Radroad  Street  He«leR>erg.  Penrtsytvama. 

Send  comments  to  Ms  Demse  Breen.  President  of  the  Borough  of  Hetdefberg  CounoJ.  1631  East  Railroad  Street.  Hetdelberg.  Pennsylvania 
15106. 


Pervwyfvania 


Homestead  (Bor- 
ough) Allegheny 
Coiunty 


Morx>r>gahela  River 


Approximately   600   leet  downstream  of 
Pittsburgh  Homestead  Bndge 


Hone 


None 


Approximately    4,000    feet    upstream    of 
Pittsburgh  Homestead  Bndge 

Maps  availaWe  for  inspection  at  the  Borough  Hall.  1 705  Map«e  St/eet.  Homestead.  Pennsylvania 

Send  corrwnents  to  Mr  John  Cornelius.  Manager  of  the  Borough  of  Honr«stead.  P.O  Box  448.  Homestead.  Pennsylvania  15120. 


•737 
•737 


Pennsylvania 


Jefferson  (Borough) 
Allegheny  County 


Lick  Run 


Monongahela  River 
Lobbs  Run  „ 


Approximately  400  feet  upstream  of 
Cochrans  Mill  Road. 

At  downstream  side  of  Curry  Hollow 
Road. 

Approximately  3,700  feet  downstream  of 
Glassport  Highway  Bndge. 

At  confluence  of  Perry  MiP  Run 

At  confluerKe  with  Monongahela  River  .... 

Approximately  100  feet  upstream  of  Wal- 
ton Road. 


None 

None 

None 

•751 
•751 
•751 


•963 

•985 

•747 

•752 
•752 
•752 


Maps  avaitaWe  for  inspection  at  the  Borough  Hall.  925  Old  Oairton  Road.  Jefferson.  Pennsylvania 

Send  comments  to  Mr  Pat  Capolupo.  President  of  the  Borough  of  Jefferson  Council.  925  Old  Clairton  Road,  Clairton.  Pennsylvania  15025. 


Pervwylvania 


Kribuck  (Township) 
Allegheny  County. 


Lowries  Run 


Approximately  3.300  feet  downstream  of 

ttie  approximate  center  of  the  multiple 

lanes  of  Interstate  279 
Approximately  2,600  teet  downstream  of 

the  approxl^^^ate  center  of  the  multiple 

lanes  of  Interstate  279 


Nor>e 


None 


•798 
•802 


Maps  available  for  inspection  at  the  Township  Ha«.  343  Eict>er  Road.  Kitouck,  Pennsylvania 

Send  coownenu  to  Mr.  Timohy  Frew.  Chairman  of  the  Townshp  of  Kilbuck  Board  of  Supen^sors,  343  Echer  Road,  Kilbuck.  Pennsylvania 
15237-1012. 


Penruytvania 


Leetsdale  (Bor- 
ough) Allegheny 
County. 


Big  SewKkley  Creek 


At  a  point  approxin^tely  250  feet  down- 
stream of  Ohio  River  Boulevard 

At  a  point  approximately  250  feet  up- 
stream of  Beaver  Road. 


•712 
•715 


•711 
•711 


Maps  available  tor  inspection  at  the  Borough  Hall.  85  Bnjad  Street.  Leetsdale.  Pennsylvania. 

Send  comments  to  Mr  James  F    Shaughnessy.  President  of  the  Borough  of  Leetsdale  Council.  85  Broad  Street.  Leetsdale.  Pennsylvania 
15056-1109 


Pennsylvania 


Lincoln  (Borough) 
Allegheny  County 


MoTKingahela  River ... 
Boston  Holk>w  River  . 

Wylie  Run  


Approximately  0  23  mile  upstream  from 

the  Glassport  Highway  Bridge 

At  the  confluence  with  Wylie  Run 

Approximately  0  56  rmle  upstream  of  Pitt 

Street  Tntxrtary. 
Approximately  0.59  mile  upstream  of  Pitt 

Street  Tributary. 
At    confluence    with    the    Morwngahela 

River. 
Approximately  0  25  rmle  upstream  of  Mill 

Hill  Road. 


•747 

•749 
None 

None 

•748 

None 


•748 

•750 
•866 

•868 

•750 

•859 


Maps  available  for  inspection  at  the  Borough  Hall.  Port  View  Road.  LirKOln.  Pennsylvania. 

Send  comments  lo  The  Honorable  Fkxence  Swamtack.  Mayor  of  the  Borough  of  Uncoln.  R.D.  #4.  Box  120-6.  Elizabeth.  Pennsylvania 
15037 


Penmytvania 


Lu2err»  (Township) 
Fayette  County 


Monongafwia  River 


Approximately  18  miles  downstream  of 
confluence  of  Rush  Run  (at  dowrv 
stream  corporate  limits) 

Approximately  3  6  miles  upstream  of  corv 
fluence  of  Hereford  Hollow  (at  up- 
stream corporate  limits). 


•773 
•787 


•775 
•789 
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State 


City/town/ 
county 


Source  of  flooding 


Location 


#Depth  in  feet  above 

grour>d 

•Elevation  m  feet  (NiGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Luzerne  Township  Budding,  415  Hopewell  Road.  Brownsville,  Pennsylvania. 

^^!£  ST"'^  '°  ^''  ^""^"^  ^^^^'-  ^^^'^"'^'^  °'  ^«  Luzerne  Township  Board  of  Supervisors.  415  Hopewell  Road.  Brownsville,  Pennsylva- 


Pennsylvania 


McCandless  (Town) 
Allegheny  County. 


Girty's  Run 


Approximately    0.67    mile    upstream    of 
Three  Degree  Road. 


None 


•1.092 


Maps  available  for  inspection  at  the  Town  Hall,  Zoning  and  Planning  Office,  9955  Grubbs  Road,  McCandless,  Pennsylvania. 
Send  comments  to  Mr.  Tobias  M.  Cordek.  Manager  of  the  Town  of  McCandless,  9955  Grubbs  Road,  Wexford,  Pennsylvania  15090 


Pennsylvania 


McKeesport  (City) 
Allegheny  County. 


Monongahela  River 


Youghiogheny  River 


At  McKeesport- Duquesne  Bridge 


Approximately  0.45  mile  downstream  of 

Mansfield  Bridge 
At  confluence  with  Monongahela  River 
Approximately  500  feet  upstream  of  15th 

Avenue. 


•743 

•745 

*744 
•744 


•744 

•746 

•745 
•745 


Maps  available  for  inspection  at  the  Building  Inspector's  Office.  201  Lysle  Boulevard,  McKeesport,  Pennsylvania. 

Serxl^  comments  to  The  Honorable  Lou  Washow.ch.  Mayor  of  the  City  of  McKeesport,  201  Lysle  Boulevard,  McKeesport,  Pennsylvania 


Pennsylvania 


Monessen  (City) 
Westmorelarid 
County. 


Monongahela  River 


Approximately  0.5  mile  upstream  of  the 
Donoia-Monessen  bridge. 


•759 


Approximately    1,025    feet    upstream    of  '760 

North  Charleroi  bridge. 
Maps  available  for  inspection  at  the  City  Hall,  100  Third  Street,  Monessen,  Pennsylvania. 
Send  comments  to  The  Honorable  Robert  H.  Leone.  Mayor  of  the  City  of  Monessen,  100  Third  Street,  Monessen,  Pennsylvania  15062 


•760 


•762 


Pennsylvania 


Monongahela  (City) 
Washington 
County. 


Monongahela  River . 


Approximately   1.1   miles  downstream  of 
Monongahela  City  bridge. 


Approximately     0.9     mile     upstream    of 
Monongahela  Highway. 

Digeon  Creek At  confluence  with  Monongahela  River  .... 

Upstream  corporate  limit 

Maps  available  for  inspection  at  the  Monongahela  City  Hall,  449  West  Main  Street,  Monongahela,  Pennsylvania. 

^^ImS""^"^  '°  ^^  Honorable  John  Moreschi,  Mayor  of  the  City  of  Monongahela,  449  West  Mam  Street,  Monongahela,  Pennsylvania 


•754 


•755 

•755 
•755 


•755 


•756 

•756 
•756 


Pennsylvania 


Monroevitle  (Munici- 
pality) Allegheny 
County. 


Turtle  Creek 


At  the  confluence  of  Lyons  Run 


Approximaleiy    1.48    miles    upstream    of 
confluence  of  Abers  Creek. 


None 


None 


•632 


•856 


Maps  available  for  inspection  at  the  Engineering  Offrce,  2700  Monroeville  Boulevard,  MonroevHIe,  Pennsylvania. 

Seixl  comments  to  Ms.  Mary  Ann  Nau,  Manager  of  the  Municipality  of  Monroeville,  2700  Monroeville  Boulevard,  Monroeville   Pennsylvania 
15146.  '  ' 


Pennsylvania  

Moon  (Township) 
Allegheny  County. 

McClarens  Run 

At  confluence  with  Montour  Run 

None 

•867 

Approximately  0  34  rmle  upstream  of  Hil- 
ton Inn  Drive 

None 

•920 

Montour  Run  

Approximately  500  feet  upstream  of 
Montour  Railroad. 

None 

:719 

\ 

At  confluence  of  McClarens  Run 

None 

•867 

Maps  available  for  inspection  at  the  Building  Inspector's  Office,  1000  Beaver  Grade  Road,  Moon,  Pennsylvania. 

Send  comments  to  Mr.  George  Semich,  Chairman  of  the  Township  of  Moon  Board  of  Supervisors,  Municipal  Center,  1000  Beaver  Grade 
Road,  Moon,  Pennsylvania  15108. 


Pennsylvania 


Munhall  (Borough) 
Allegheny  County. 


Monongahela  River 


At  a  point  approximately  0.76  mile  up- 
stream of  Pittslxjrgh  Homestead  Bndge. 

At  a  point  approximately  1 ,250  feet  down- 
stream of  Rankin  Bridge. 


None 
None 


•737 
•739 
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State 


City /town/ 
county 


Source  ot  floodtng 


Location 


#  Depth  in  teet  above 

ground. 

•Elevation  in  feet  (NGVD) 


Existing 


Modified 


Maps  availabJe  for  inspection  at  the  Borough  Hall.  1900  West  Street.  Munhall.  Pennsylvan»a. 

Send  comments  to  Mr.  Robert  C  Eberhart.  Manager  of  the  Borough  of  Munhall,  1900  West  Street.  Munhall.  Pennsylvania  15120 


Pennsylvania 


New  Stanton  (Bor- 
ough) Westmore- 
land County 


Belson  Run 


At    downstream    corporate     limits    with 
Hempfield. 


At  upstream  corporate  limits  with  Hemp- 
field  (near  Sandworks  Road). 

Maps  available  for'  inspection  at  the  Borough  Municipal  Building.  451  West  Center  Avenue,  New  Stanton,  Pennsylvania. 
Send  comments  to  Mrs.  Sally  J  Taubken,  New  Stanton  Council  President.  P.O.^Box  237,  New  Stanton,  Pennsylvania  15672. 


None 
None 


•1,043 


•1,133 


Pennsylvania 


Nicholson  (Town- 
ship) Fayette 
County. 


Monongahela  River 


At  the  confluence  of  Cats  Run 


•797 
•801 


•798 


•800 


Approximately  1,100  feet  downstream  of 
the  confluence  of  Georges  Creek. 

Maps  available  for  inspection  at  the  Nicholson  Township  BuikJing.  R.D.  2,  Smithfield,  Pennsylvania. 

Send  comments  to  Mr  John  Black.  Chairman  of  the  Tovmsh.p  of  Nicholson  Board  of  Supen/isors,  Township  BuikJing,  R.D.  2,  Box  95,  Smith- 
t»kJ,  Pennsylvania  15478. 


Pennsylvania 


North  Braddock 
(Borough)  Alle- 
gheny County 


Morx)ngahela  Rrver 


At  a  point  approximately  700  feet  down- 
stream ot  Lock  &  Dam  No.  2. 


None 


fslone 


•740 


741 


At  a  point  approximately  250  feet  down- 
stream of  Port  Perry  Bridge 

Maps  available  for  inspection  at  the  Borough  Hall.  600  Anderson  Street.  North  Braddock,  Pennsylvania. 

Send  comments  to  The  Honorable  Raymond  L  McDonough.  Mayor  of  the  Borough  of  North  Braddock,  600  Anderson  Street,  North  Braddock 
Pennsylvania  15104  


Pennsylvania 


North  Huntingdon 
(Township)  West- 
moreland County 


Brush  Creek 


Just  upstream  of  confluence  of  Bushy 
Run. 

Upstream   side   of   second   crossing   of 
CONRAIL. 


None 


None 


•917 
•929 


Maps  available  for  inspection  at  the  North  Huntingdon  Township  Hall,  1 1279  Center  Highway,  North  Huntingdon,  Pennsylvania. 
Send  comments  to  Mr   Eugene  Watezyk,  Chairman  of  the  Board  of  Commissioners  for  the  Township  of  North  Huntingdon,  11279  Center 
Highway,  North  Huntingdon,  Pennsylvania  15642 


Pennsytvania 


fstorth  Versailles 
(Township)  Alle- 
gheny County 


MorK)r>gahela  River 


At  a  point  approximately  0.55  mile  up- 
stream of  Port  Perry  Bndge 


•741 


•742 


•742 


743 


At  a  point  approximately  0.70  mile  down- 
stream of  McKeesportDuquesne  Bndge. 
Maps  available  for  inspection  at  the  Township  Municipal  Center.  1401  Greensburg  Avenue,  North  Versailles,  Pennsylvania. 
Send  comments  to  Mr   Edward  McGuire,  Chaimnan  of  the  Township  of  North  Versailles,  Board  of  Supen/isors,  1401  Greensburg  Avenue, 
North  Versailles,  Pennsylvania  15137. 


Pennsylvania 


Penn  Hills  (Munici- 
pality) Allegheny 
County 


Thompson  Run 


Approximately  0.46  mile  downstream  of 
South  McCully  Dnve. 

Approximately  600  feet  upstream  of 
Union  Railroad  culvert  opening  (up- 
stream side). 


None 


None 


•839 


•962 


Maps  availaWe  for  inspection  at  the  Planning  Department.  12245  Frankstown  Road,  Penn  Hills,  Pennsylvania. 

Send  comments  to  The  Honorable  William  DeSantis,  Mayor  of  the  Municipality  of  Penn  Hills,  12245  Frankstown  Road,  Pittsburgh,  Pennsylva- 
nia 15235. 


Pennsytvania 


Penn  (Township) 
Westmoreland 
County. 


Lyons  Run 


Brush  Creek 


At  Pleasant  Valley  Road  (L  R  64089) 


Approximately    1.1     miles    upstream    of 

Pleasant  Valley  Road. 
Upstream  side  of  most  upstream  crossing 

of  State  Route  766 


Nor>e 

None 
None 


•915 

•981 
•1.100 
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State 


City/towrV 
county 


Source  of  flooding 


Location 


Approximately  125  feet  upstream  of  the  None 

most  upstream  crossing  o<  State  Route 
766. 

Maps  available  for  inspect-on  at  the  Township  BuiWir.g,  Municipai  Court,  Harrison  City.  Pennsylvania. 

Send  comments  to  Mr.  Bill  Schafter,  Chairman  of  the  Township  of  Penn,  P.O.  Box  452.  Hamson  City.  Pennsylvania  15636. 


•Depth  m  feet  atx>ve 

grourxJ. 

'Elevation  m  feet  (NGVD) 


Existing 


Modified 


•1,101 


Pennsylvania 


Pittsburgh  (City)  Al- 
legheny County 


Monor>gahela  Fliver 


Spring  Garden  Run . 
Becks  Run  ....; 


Approximately  200  feet  downstream  of  '730  '731 

South  Tenth  Street  bndge. 

Approximately   1.11    miles   upsueam  of  '737  '738 

Pittstwrgh  Homestead  tyidge. 

Approximately  0.29  mile  downstream  of  None  *906 

Beech  Street  ((vtount  Pleasant  Road). 

At  tt«  confluence  with  tt»  Monongahela  •733  '734 

River. 

Approximately    0.32    mile    upstream    of  None  'SlG 

Beck  Run  Road  (most  upstream  cross- 
ing). 

Maps  available  lor  inspection  at  the  Department  of  City  Planning,  4th  Roor  Civic  Building.  200  Ross  Street,  Pittsburgh,  Pennsylvania. 
Send  comments  to  The  Honorable  Tom  Murphy,  Mayor  of  the  Crty  of  Pittsburgh.  512  City  County  BuWing.  Pittsburgh,  Pennsylvania  15219. 


Pennsylvania 


Port  Vue  (Borough) 
Allegheny  CoJity. 


Youghiogheny  River 


Approximately    0.12    mite    upstream    of 

West  5th  Avenue. 
Approximately  500  feet  upstream  of  15th 

Avenue. 


•744 

•744 


•745 
•745 


Maps  available  for  inspection  at  the  Borough  Hall,  1191  Romine  Avenue,  Port  Vue,  Pennsylvania. 

SerxJ  conrtfnenjs  to  Mr.  Ortando  DiMarco,  President  o»  the  Borough  of  Port  Vue  Council,  1191  Romine  Avenue,  Port  Vue,  Pennsytvania 


Pennsylvania 


Plum  (Borough)  Al- 
legherry  County. 


Pucketa  Creek 


Just  upstream  of  State  Route  366  ..„ 


None 
None 


At  county  txxifidary 

Maps  available  for  inspection  at  the  Planning  Department,  4575  New  Texas  Road.  Plum,  Pennsylvania. 

Send  comments  to  Mr.  Al  Flickinger,  President  of  the  Borough  of  Plum  Council,  4575  New  Texas  Road,  Rum.  Pennsylvania  15239 


•784 
'852 


Pennsylvania 


•738 


Rankin  (Borough)        Monongahela  River At  Rankin  BrkJge | 

Allegheny  County.  j 

Maps  available  for  inspection  at  the  Borough  Hall,  320  Hawkins  Avenue,  Rankin.  Pennsylvania 

Send  conwnents  to  Mr.  Pete  Veltre.  President  of  the  Borough  of  Rankin  Council.  320  Hawkins  Avenue,  Rankin.  Pennsylvania  I5i04. 


•739 


Pervisylvania 


Salem  (Township) 
Westmoreland 
County. 


Crab  Tree  Creek 


Approximately   0.3   mile  downstream  of 
U.S.  Route  119. 

Approximately  1 30  feet  upstream  of  L  R 
64054. 


None 
None 


•990 


•1.037 


Maps  available  for  inspection  at  the  Township  Municipal  Building,  Congrulty  Road,  Greensburg.  Pennsy^anla 

Send  comments  to  Mr  Frank  Pavtovich,  Chairman  of  the  Township  of  Salem  Board  of  Supen^isors.  Municipal  Building  R  D  »4  Greensboro 
Pennsylvania  15601.  •*»-■•      ,  v«c^i»uuiy. 


Pennsylvania 


Scottdale  (Borough) 
Westmoreland 
County. 


Jacob's      Creek      (Lower 
Reach). 


Stauffer  Run 


Approximately  0  5  mHe  upstream  of  5th 

Avenue. 

Upstream  Borough  of  Scottdale  corporate 

limits. 

Confluence  with  Jacob's  Creek  

Approximately   100  feet  downstream  of 

Chestnut  Street 


•1.030 

•1.035 

•1.035 
•1.035 


•1,031- 

•1,036 

•1.036 
•1.036 


Maps  available  for  inspection  at  the  Scottdale  Borough  Hall,  10  ML  Pleasant  Road,  Scottdale.  Pennsylvania. 

^^"^.^""^"'^  '°  ^^  Honorable  Eugene  J.  Beran,  Mayor  of  the  Borough  of  Scottdale,  600  Eleanor  Avenue.  Scottdale,  Perwsytvania 
15683. 


Perwsylvania 


Sewickley  (Towrv 
ship)  Westmore- 
land County. 


Youghiogheny  River  Tribu- 
tary. 


At  ttie  corporate  hmits  with  Borough  of 
Sutersville. 


None 


•864 
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State 

City /town/ 
county 

Source  of  flooding 

Location 

#Depth  in  feet  above 

ground. 

•Elevation  m  feet  (NGVD) 

Existing 

Modified 

Approximately   100  feet  downstream  of              Nor>e 
corporate     limits     with     Borough     of 
Sutersville. 

Maps  available  fof  inspection  at  the  Municipal  BuikJing.  Marshill  Road.  InArin,  Pennsylvania. 

Send  comments  to  Mr  F.  Regisvanyo,  Chairman  of  the  Board  of  Supervisors,  P.O.  Box  28,  Herminie,  Pennsylvania  15637. 

•860 

Pennsylvania  

Maps  available  for 

Send  comments  tc 
Morgan,  Pennsy 

South  Fayette              Robinson  Run Approximately  1.13  miles  downstream  of               None                •888 

(Township)  Alle-                                                      Union  Avenue, 
gheny  County 

At  the  downstream  side  of  Mevey  Street  .                None                 "922 

inspection  at  the  Township  Municipal  Building.  515  Millers  Run  Road.  South  Fayette.  Pennsylvania. 

>  Mr  C  Kenneth  Chambon.  President  of  the  Township  of  South  Fayette  Board  of  Commissioners,  515  Millers  Run  Road, 

Ivania  15064. 

Pennsylvania  

Maps  available  tof 
Send  comments  tc 

Swissvale  (Bor- 
ough) Allegheny 
County. 

inspection  at  the  Boro 
Mr  Thonrias  J.  Espos 

Morwngahela  River Approximately    1.11    miles    upstream    of 

Pittsburgh  Homestead  Bndge. 

Approximately  061    mile  downstream  of 
Rankin  Bridge. 

ugh  Hall.  7560  Roslyn  Street,  Swissvale,  Pennsylvania. 

ito.  Manager  of  the  Borough  of  Swissvale.  7560  Roslyn  Street,  Swissvale. 

None 
None 

Pennsylvania 

•738 
•738 

15218. 

Pennsylvania  

Maps  available  for 
Serxj  comments  tc 

Tarentum  (Bor- 
ough) Allegheny 
County. 

inspection  at  the  Boro 
)  Mr  Larry  Yeasted.  Pr 

Bull  Creek  

ugh  Building.  304  Lock  Stree 
esident  of  the  Borough  of  Ta 

Approximately    50    feet    downstream    of 
State  Route  28. 

Approximately    0.57    mile    upstream    of 
State  Route  28. 

.  Tarentum.  Pennsylvania. 

entum  Council.  304  Lock  Street.  Tarentum, 

None                 '758 
None                   '74 

Pennsylvania  15084. 

Pennsylvania  

Maps  available  for 

Send  comments  t 
15650 

Unity  (Township) 
Westnxjreland 
County. 

inspection  at  ttw  Unit^ 
0  Mr.  Merle  L.  Music! 

Slate  Creek  Approximately    1,700   feet    upstream   of             *1,141              '1,142 

U.S.  Route  30. 

Approximately    1.200   feet    upstream   of             *  1.1 35             '3,142 
U.S.  Route  30. 

1  Township  Municipal  Building,  R  D  3.  Latrobe.  Pennsylvania. 

<.  Code  Enforcement  Officer  for  the  Township  of  Unity,  R.D.  3.  Box  526K.  Latrobe.  Pennsylvania 

Pennsylvania  

Maps  available  for 

Send  comments  t 
Upper  St.  Clair. 

Upper  St.  Clair 
(Township)  Alle- 
gheny County 

inspection  at  the  Tow 

0  Mr.  Charles  Molzer. 
Pennsylvania  15241. 

Painters  Run 

Approximately   200   feet  downstream   of               None                 "846 
Power  Hill  Road 

Approximately     400    feet    upstream    of               None                 •869 
Painters  Run  Road. 

D  McLaughlin  Run  Road,  Upper  St.  Clair.  Pennsylvania. 

jf  Upper  St.  Clair  Board  of  Commission,  1820  McLaughlin  Run  Road, 

nship  Municipal  Building.  182 
President  of  the  Township  < 

Pennsylvania  

Maps  available  for 

Send  comments  t 
sylvania  15012. 

Washington  (Towrv 
ship)  Fayette 
County. 

inspection  at  the  Was 
D  Mr.  Earnest  Legg.  C 

Monongahela  River 

Little  Redstone  Creek  

hington  Township  Offices.  1 3 
hairman  of  tfie  Washington  T 

At  downstream  corporate  limits  

At    upstream    corporate    limits    (approxi- 
mately 0.6  mile  upstream  of  the  con- 
fluence of  Little  Redstone  Creek). 

At  conf1uerK:e  with  Monor>gahela  River  .... 

Approximately   670  feet  downstream  of 
State  Route  206  bridge 

90  Fayette  Avenue.  Belle  Vernon.  Pennsylva 

ownship  Board  of  Supervisors.  229  Long  A\ 

•763 

•765 

•764 
•766 

ma. 

/enue.  Belle  V 

•765 

•767 

•767 
•767 

srnon.  Penn- 

Pennsylvania  

Washington  (Towrv 
ship)  Westnrvxe- 
land  County. 

Pucketa  Creek  

Approximately   725  feet  downstream  of 
State  Route  380. 

None 

•919 
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State 


City/town/ 
county 


Source  of  flooding 


Pine  Run  (Upper  Reach) 


Location 


Approximatefy    0.4    trite    upstream    of  None  'i  07i 

Ashbeug  Road. 
Approximately     0.6    mOe    upstream    of  None  '987 

Chamber  Road  (Pine  Run  Road). 
Maps  avaHabte  for  inspection  at  the  Washir>gton  Townsh^j  Municipal  Building,  285  Pine  Run  Church  Road,  Apolto.  Pennsytvana 
Send  cotrments  to  Mr.  Hertoerl  J.  CouWef.  Chairperson  of  the  Board  of  Supervisors,  285  Pine  Run  Church  Road,  ApoBo.  Pennsyfvania  15613. 


•Depth  in  feet  above 

ground. 

•Elevation  in  feet  (NGVD) 


Existing 


Modified 


Pennsylvania 


West  Brownsville 
(Borough)  Wash- 
ington County. 


Monongahela  River 


Approximately   20   feet   downstream    of 
confluence  of  Lily  Run. 


•759 


•773 


Approximately  1,300  feet  downstream  of  '771  '775 

the  Brownsville  bridge. 

^tSf  V.T^^lZ!''^r^  ^^  *^..^c"'  ^'""^^  ^°^  BuUding,  235  Mam  Street.  West  Brownsville,  Pennsylvana,  or  at  the  home  0I 
Mr.  Jack  J.  Sabo,  West  Brownsville  Secretary.  615  Woodlawn  Avenue.  West  Brownsville,  Pennsylvania.  -"i,  u.  a.  .ne  nome  o' 

%"?nn5!S^S^£17!^  Honorable  Joseph  A.  DeSalvo.  Mayor  of  the  Borough  of  West  Brownsviiie,  625  Middle  Street.  West  Brownsville 


Pennsylvania 


West  Elizabeth 
(Borough)  Alle- 
gheny County. 


Monongahela  River 


At  State  Route  51 


Approximately    0.76    mile    upstream    of 
State  Route  51 


•749 


•749 


•750 


•750 


Maps  available  for  inspection  at  the  Borough  Bulking,  Corner  of  5th  &  Lincoln,  West  Elizabeth,  Pennsylvania. 

^^WeT"^"*^  '°  ^'  ^°^"  ^*°''''  ^^^'^"'  °'  ^  ^°"9^  °<  ^^'  Elizabeth  Council,  308  Border  Street.  West  Elizabeth.  Pennsylvana 


Pennsylvania 


West  Homestead 
(Borough)  Alle- 
gheny County. 


Morwngahela  River 


Approximately  650  feet  upstream  0I  Glen- 
wood  Bridge. 


•735 


•736 


Approximately  600  feet  downstieam  of  '73S  -737 

Pittsburgh  Homestead  Bridge. 
Maps  available  for  inspection  at  the  Borough  Engineef  s  Office.  401  West  8th  Avenue,  West  Homestead.  Pennsyivane 

^^p"^nnsy"l!^!ri5°2a'  ^*"'^"'  ^'^*'°'  ^'^'*"*  °'  '^  ^'""^^  °*  ^^^'  Homestead  Council,  40i  West  8th  Avenue,  West  Homestead 


Pennsy^ania 


West  Mifflin  (Bor- 
ough) Allegheny 
County. 


Monongahela  River 


Approximately  0.78  mite  downstream  of  •746 

Glassport  Bridge. 

Streets  Run Approxirr.ately  840  feet  downstream  of  None 

Tributary  No.  1 . 
Approximately    1.34    mites   upstream   ol  None 

Tributary  No.  2. 
Maps  available  for  inspection  at  the  Borough  HaM.  4733  Greensprmg  Avenue.  West  Mifflin.  Perlnsy^anla. 

Send  comrronts  to  Mr.  Kenneth  Ruffing,  President  of  the  Borough  of  West  Mifflm  Council,  4733  Greenspnng  Avenue,  West  M.tflin.  Penn 

syivsnia  lOitt. 


Approximately    0.29    mite    upstream    of 
Rankin  Bndge. 


•738 


•739 


•747 
•807 
•977 


Pennsylvania 


Whitaker  (Borough) 
Allegfieny  County. 


Monongahela  River 


At  a  point  approximately  024  mile  down-  None 

stream  of  Rankin  Bridge. 

At  a  point  approximately  0.29  mile  up-  None 

stream  of  Rankin  Bridge. 
Maps  avaiiabte  for  inspection  at  the  Borough  Hall,  125  Grant  Street,  Whitaker,  Pennsylvania. 
Send  comments  to  Mr.  Eugene  Ratay,  President  of  the  Borough  of  Whitaker  Council.  125  Grant  Street.  Whitaker.  Pennsylvan«  15120 


•739 
•739 


Pennsyfvania 


White  Oak  (Bor- 
ough) Allegheny 
Courrty. 


Crooked  Run 


Approximately  250  feet  downstream  of 
Pennsylvania  Avenue. 


None 


•788 


At  5th  Avenue  None  '799 

Maps  available  for  inspection  at  the  Borough  Munictpal  Building,  2280  Uncdn  Way,  White  Oak.  Pennsylvania. 

Send  commer<s  to  Ms.  Margaret  Kadar.  President  of  the  Borough  of  White  Oak  Council,  2280  Lincoln  Way,  White  Oak.  Pennsylvania  I5i3l 


Pe-msylvania  Wilkins  fTownship) 

I      Allegheny  Courrty. 


Thompson  Run  _.    At  downstream  side  of  Factory  Entrance 

Drive. 


•754 


•755 


*9636 
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State 

City /town/ 
county 

Source  of  flooding 

Location 

» Depth  in  feet  above 

ground. 

"Elevation  in  feet  (NGVD) 

Existing 

Modified 

At  downstream  side  of  Union  Railroad 

•766 

•767 

Maps  available  for  inspection  at  the  Township  Hall.  1 10  Peffer  Road,  Wilkins,  Pennsylvania. 

Send  comments  to  Mr.  Michael  Madden.  President  of  the  Township  of  Wilkins  Board  of  Commission,  110  Petfer  Road,  Turtle  Creek.  Penn- 
sylvania 15145. 


South  Carolina 


Lexington  County 
(Unincorporated 
Areas). 


Senn  Branch 


Approximately  200  feet  downstream  of 
Epharata  Drive. 


Just  upstream  of  Hebron  Dnve None  "301 

Tributary  SM-3  A   point   approximately    100   feet   down-  ^175  ^175 

stream    of    Edmund    Highway    (Route 
302). 
Approximately  0.4  mile  upstream  of  dam  None  '214 

at  Lexington  Drive. 

Stoop  Creek Approximately  70  feet  upstream  of  Fair-  ^201  ^200 

way  Lar>e. 

Approximately   200   feet   downstream   of  *211  '210 

Interstate  Highway  26 

Maps  availat)le  for  inspection  at  the  Lexington  County  Administration  Building.  Planning  and  Development  Office,  212  South  Lake  Drive,  Lex 

ir>gton.  South  Carolina 
Send  comments  to  Mr.  Ed  Parlar,  Lexington  County  Administrator,  212  South  Lake  Drive.  Lexington,  South  Carolina  29072. 


*225 


•224 


Tenriessee 


Decherd  (City) 
.  Franklin  County. 


Wagner  Creek 


Bluespring  Branch 


Approximately     800    feet 
Sharp  Springs  Road. 

At  confluence  of  Bluespring  Branch  

At  confluence  with  Wagner  Creek  

Approximately    1.59    miles   upstream   of 
confluence  with  Wagner  Creek. 

Maps  available  for  inspection  at  the  Decherd  City  Hall,  1301  West  Mam  Street,  Decherd,  Tenr^ssee. 

Send  comments  to  Mr  Michael  Foster,  Decherd  City  Administrator,  P  O  Box  488,  Decherd,  Tennessee  37324 


upstream    of 


•893 

None 
None 

None 


•894 

•960 
'950 

•994 


Tennessee 


Fran'<lin  County 
(Unincorporated 
Areas). 


Wagner  Creek 


Approximately  2  2  miles  upstream  of  Old  None 

Cowan  Road. 

At  confluerKe  with  Wagner  Creek  

Approximately  2.2  miles  upstream  of  con- 
fluence with  Wagner  Creek. 

Near  tt>e  City  of  Decherd  (north  of  Floyd 
Street). 

Maps  available  for  inspection  at  the  Franklin  County  Courthouse  Annex,  1 10  South  High  Street,  Winchester,  Tennessee. 

Send  comments  to  Mr  George  Fraley,  Franklin  County  Executive,  One  North  Jefferson  Street,  Winchester,  Tennessee  37398 


Bluespring  Branch 


Sink  Hole  Area 


At  upstream  side  of  Old  Cowan  Road 


None 


None 
None 

None 


•950 


•993 

•950 
'1,008 

•948 


Tennessee 

Lynchburg- Moore 
County  Metropoli- 
tan Government 

East  Fork  Mulberry  Creek 

Approxinwtely   200  feet  downstream  of 
Louse  Creek  Road 

None 

•738 

Approximately  0.5  mile  upstream  of  Ten- 

None 

•828 

nessee  Highway  55. 

Pnce  Branch  

At  confluence  with   East   ForV  Mulberry 
Creek. 

None 

'775 

Approximately    1.85    miles   upstream   of 

None 

■825 

confluerKe    with    East    Fork    Mult)erry 

Creek. 

Maps  available  for  inspection  at  the  Metro  Courthouse,  Public  Square,  Lynchburg,  Tennessee. 

Send  comments  to  Mr  Cart  B.  Payne,  Lynchburg-Moore  County  Metropolitan  Executive,  Lyrx:hburg-Moore  County  Metropolitan  Government, 
P  O  Box  206,  Lynchburg,  Tennessee  37352 


Ter>nessee 


Polk  County  (Unin- 
corporated 
Areas) 


Hiwassee  River 


Ococe  River 


Approximately   1  8  miles  downstream 
ChesKee  Creek  confluence 


of 


Approximately  0.42  mile  upstream  of  CSX 

Transportation  bridge. 
Approximately  100  feet  upstream  at  the 

confluence  with  Hiwassee  River 


None 

None 
None 


•711 

•714 
•714 
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State 


City /town/ 
county 


Source  of  flooding 


Location 


« Depth  tn  feet  above 

ground 

•Elevation  m  leei  (NGVD) 


Immediately  downstream  of  Ocoee  Dam 
«1. 
Maps  available  for  inspection  at  the  Polk  County  Courthouse.  Mam  Street,  Benton,  Tennessee. 

Send  comments  to  Mr.  Hoyt  T.  Firestone.  Polk  County  Executive,  P.O.  Box  128.  Benton,  Tennessee  37307. 


Existing 


None 


Modified 


•742 


Tennessee 


Winchester  (City) 
Franklin  County. 


Wagner  Creek 


•893 
•919 


Approximately     800     feet     upstream    of 

Sharp  Springs  Road. 
Approximately  1 ,300  feet  upstream  of  old 

Winchester-Decherd  Road. 
Maps  available  for  inspection  at  the  Winchester  City  Hall.  7  South  High  Street,  Winchester,  Tennessee 

Send  comments  to  The  Honorable  David  Bean,  Mayor  of  the  City  of  Winchester,  7  South  High  Street.  Winchester.  Tennessee  373S8 


•894 
•918 


West  Virginia  

Rivesville  (Town) 
Marion  County. 

Monongahela  River 

A  point  approximately  0.49  mile  down- 
stream of  Prickett  Run  (downstream 
corporate  limit). 

Approximately  600  feet  upstream  of  con- 
fluence of  Pnckett  Run. 

•867 
•857 

•566 
•868 

Maps  available  for  inspection  at  the  Town  Hall,  142  Mam  Street,  Rivesville,  West  Virginia 

Send  comments  to  The  Honorable  Richard  Valentine,  Mayor  of  the  Town  of  Rivesville,  Town  Hall.  i42  Mam  Street  Box  45  Rive-^v  lie  West 
Virginia  26588. 


West  Virginia 


Mercer  County  (Un- 
incorporated 
Areas). 


Brush  Creek 


South  Fork 


Approximately   04    mile   downstream   of 
the  US  Route  460  bridge. 

At  the  downstream  side  of  County  Route 

19,33. 
Approximately     900    feet     upstream    of 

County  Route  71/6. 
Approximately   600  feet   downstream  of 

confluence  of  Middle  Fork. 


•2,396 

•2,413 
•2.416 
'2.442 


•2.395 

•2414 
•2.415 
•2,443 


Maps  available  for  inspection  at  the  Mercer  County  Courthouse,  Courthouse  Square.  Princeton,  West  Virginia. 

Send  comments  to  Mr.  John  Rapp,  President  of  the  Mercer  County  Commission,  P.O.  Box  5469.  Pnnceton.  West  Virginia  22740 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance  ") 

Dated:  September  20. 1994. 

Robert  F.  Shea, 

Acting  Associate  Director  for  Mitigation. 
|FR  Doc.  94-24117  Filed  9-28-94;  8:4.5  ami 
BILLING  CODE  6718-03-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  676 

[Docket  No.  940845-^245;  ID.  081794A] 

RIN  0648-AG98 

Limited  Access  Management  of 
Federal  Fisheries  In  and  Off  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Ser\ice  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  a  regulatory  amendment 


affecting  the  Pacific  halibut  and 
.sablefish  fisheries  in  and  off  the  State  of 
Alaska  (Alaska  or  State).  This  action 
explains  the  methodology  used  to 
calculate  Community  Development 
Quota  (CDQ)  compensation  for  the 
Pacific  halibut  and  sablefish  individual 
fishing  quota  (IFQJ  program  and  would 
codify  a  systematic  procedure  for  CDQ 
compensation. 

DATES:  Comments  must  be  received  no 
later  than  November  14,  1994. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief;  Fisheries 
Management  Division,  Alaska  Region. 
NMFS.  709  W.  9th.  Room  453,  Juneau. 
AK  99801,  or  P.O.  Box  21668,  Juneau. 
AK  99802,  Attention:  Lori  J.  Gravel. 
Copies  of  this  proposed  rule  and  the 
Regulatory  Impact  Review  (RIR)  may  be 
obtained  from  the  North  Pacific  Fisherv 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Lepore,  907-586-7228. 


SUPPLEMENTARY  INFORMATION: 

Background   - 

The  Pacific  halibut  and  Soblefish  CDQ 
program  was  designed  to  assist  in  tlie 
revitalization  of  rural  communities  in 
Western  Alaska  by  providing  those 
communities  with  access  to  fisherv 
resources  within  their  geograph)(.al 
proximity.  The  CDQ  program  was 
developed  under  the  authorit\ .  and  is 
consistent  with  the  managenieni 
objectives,  of  the  Magnuson  Fisherv 
Conservation  and  Management  Ac  1 
(Magnuson  Act)  and  the  Northern 
Pacific  Halibut  Act  (Halibut  Ad) 

CDQ  Compensation  Formula 

The  CDQ  compensation  fornnil.t 
would  compensate  persons  for 
redut:tions  in  the  amount  of  Pai  ilu 
halibut  and  sablefish  available  for 
harvest  with  IFQ  in  CIX}  areas  resulting 
from  allocations  of  those  fishery 
resources  to  the  CDQ  program. 
Compensated  persons  would  be  thos«^ 
who  are  initially  issued  quota  share 
(QS)  in  CDQ  areas.  This  one-time 
compensation  adjustment  would  be  in 
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UMI 


the  form  of  QS  in  each  of  the  non-CDQ 
areas. 

TheCDQ  r-ompensation  formula 
would  affect  all  persons  who  are 
initially  issued  QS.  including  those 
persons  who  did  not  participate 
historically  in  the  Pacific  halibut  or 
sablefish  fisheries  in  CDQ  areas.  The 
North  Pacific  Fishery  Management 
Council  (Council)  intended  that  all 
persons  who  are  initially  issued  QS 
share  the  burden  of  compensating 
persons  for  reductions  in  the  amount  of 
Pacific  halibut  and  sablefish  available 
for  harvest  with  IFQ  in  CDQ  areas.  This 
would  be  accomplished  by  distributing 
the  compensation  burden  among  all 
persons  who  would  be  initially  issued 
QS  by  reducing  their  harvest  privilege 
by  a  fixed  pen:8ntage.  Even  persons  who 
receive  compensation  would  share  the 
burden. 

The  amount  of  compensation  QS  a 
person  receives  would  equal  the 
reduction  in  the  QS  amount  of 
harvestable  fishery  resources  that 
person  would  receive  in  a  CDQ  area, 
minus  the  fixed  percentage  reduction 
shared  by  all  persons  who  would  be 
initially  issued  QS.  Persons  eligible  for 
cofnpensatioo  would  receive  a  portion 
of  the  total  amount  of  compensation  QS 
in  each  non-CDQ  area.  The 
compensation  QS  in  each  non-CDQ  area 
would  be  proportional  to  the  size  of  the 
QS  pool  of  that  are*.  For  example,  a 
person  who  would  be  eligible  for 
compensation  QS  for  halibut  would 
receive  the  greatest  amount  of 
compensation  QS  in  area  3A,  which  has 
the  largest  QS  pool,  and  the  least 
amount  in  area  4A,  which  has  the 
smallest  QS  pool. 

I  ;  )«^  t  ^)ni|)<Ti-s,i!  iiin  f  ormuLa 

1  u.r  I'ullowing  describes  how  the  CDQ 
compensation  formula  operates.  All 
total  allowable  catch  (TAC)  amounts  are 
the  TAC  average  for  the  years  1988- 
1994.  First.  (1)  add  the  CDQ,  based  on 
the  TAC  average,  from  ail  management 
areas  for  that  species  to  calculate  total 
CDQ  for  that  species,  (2)  add  the  TAC 
from  all  management  areas  for  that 
species  to  calculate  total  TAC  for  that 
species,  and  (3)  divide  the  total  CDQ  by 
the  total  TAC  This  provides  the 
proportion  (percentage)  of  the  total  TAC 
going  to  the  CDQ  pro(^m  for  each 
species. 

Second,  multiply  the  proportion 
(percenta^)  of  ttie  total  TAC  going  to 
the  CDQ  program  (cakulated  above)  by 
the  TAT  for  nach  maruigement  area.  This 
prov       s   i,- total  pouinis  of  fish  that 
Willi      .  ■'Hi  tor  (^DQ  compensation  in 
that  I'.-iiwguiuent  area. 


Third,  divide  the  original  QS  (quota 
share  pool)  for  each  management  area 
by  the  part  of  the  TAC  that  will  not  be 
used  for  compensation  in  that  area.  This 
provides  the  QS  per  pound  of  non- 
compensating  TAC. 

Fourth,  multiply  the  part  of  the  TAC 
in  each  area  that  will  be  used  for 
compensation  by  the  QS  per  pound  of 
noQcompensaling  TAC  for  that  area. 
This  provides  the  QS  created  and  used 
for  compensation  in  that  area. 

Fifth,  for  each  person  with  QS  in  a 
CDQ  area.  ( I )  fo<al  the  IF"Q  lost  by  that 
person  to  CDQ  in  all  areas  and  then  (2) 
multiply  that  total  by  the  quantity  one 
minus  the  sum  of  t)ie  proportion  of  the 
total  TAC  going  to  the  CIX)  f>rogram  for 
each  species.  This  provides  the  pounds 
used  to  determine  the  amount  of 
compensation  QS  a  person  will  receive 
for  that  species. 

Sixth,  sum  the  pounds  used  to 
determine  the  amount  of  compensation 
QS  each  person  will  receive  for  that 
species.  This  prondes  the  total  pounds 
used  to  determine  the  compensation  QS 
for  all  persons  for  that  species. 

Seventh,  divide  the  pounds  used  to 
determine  the  amount  of  compensation 
QS  each  person  will  receive  for  a 
species  (from  step  5)  by  the  total  pounds 
used  to  determine  the  compensation  QS 
for  all  persons  for  a  species  (from  step 
6).  This  provides  the  proportion  of  new 
QS  in  each  area  that  a  person  should 
receive  as  compensation. 

Eighth,  and  finally,  multiply  the 
proportion  of  the  new  QS  in  each  area 
that  the  person  should  receive  as 
compensation  by  the  new  QS  available 
for  compensation  in  each  area 
(calculated  in  step  4).  This  provides  the 
QS  a  person  would  receive  as 
compensation  in  each  area. 

Example 

If  a  person  was  initially  issued  5,000 
QS  for  Pacific  halibut  in  regulatory  Area 
4E.  that  person  would  have  all  5.000  QS 
transferred  into  CDQ  compensation  QS. 
This  is  because  100  percent  of  the  TAC 
of  Pacific  halibut  in  regulatory  Area  4E 
is  allocated  to  the  CDQ  program.  To 
calculate  bow  much  CDQ  compensation 
QS  the  person  would  receive  in  one  of 
the  non-CDQ  areas  (Area  2C  is  used  in 
this  example): 

1.  Add  CDQ  from  all  areas  for  Pacific 
halibut  (based  on  the  1988-1994  TAC 
average).  The  resulting  sum  is  1,038,571 
lb  (471  09mt). 

2.  Add  the  TAC  from  all  areas  for 
Pacific  halibut  (based  on  the  1988-1994 
average).  The  resulting  sum  is 
50.581.429  lb  (22.943.35  mt). 

3.  Divide  the  resulting  sum  from  step 
1  by  the  resulting  sum  in  step  2.  The 
resulting  quotient  is  0.0205  (or  2.05 


percent)  and  is  the  proportion  of  the 
total  TAC  allocated  to  the  CDQ  program 
for  Pacific  halibut. 

4.  Multiply  the  resulting  quotient  in 
step  3  by  the  1988-1994  TAC  average 
for  Pacific  halibut  in  area  2C,  which  is 
9.700.000  lb  (4,399.85  mt).  The  resulting 
product  is  19*>,8.'>0  Jb  (90.20  mt)  and  is 
the  total  pounds  of  Pacific  halibut  that 
will  be  used  as  CDQ  compensation  from 
area  2C 

5.  Divide  the  QS  pool  for  area  2C, 
57.575,315.  by  the  TAC  in  that  area  that 
will  not  be  used  as  compensation, 
9,501.150  lb  (4.309.65  mt).  The  resulting 
quotient,  6.06,  is  the  QS  per  f)ound  of 
noncompensating  TAC. 

6.  Multiply  the  total  pounds  of  Pacific 
halibut  that  will  be  used  as 
compensation  from  area  2C.  198,850  lb 
(90.2  mt),  by  the  QS  per  pound  of  non- 
compensating  TAC,  which  is  6.06.  The 
resulting  product,  1,205.031,  is  how 
many  QS  will  be  created  in  area  2C  to 
use  as  compensation. 

7.  Multiply  the  proportion  of  the  total 
TAC  going  to  the  CDQ  program  for 
Pacific  halibut,  0.0205,  by  the  amount  of 
IFQ  the  person  loses  to  the  CDQ 
program  in  area  4E,  which  is  3,239  lb 
(1.5  mt).  The  resulting  product  is  66. 

8.  Subtract  the  resultmg  product  in 
step  7  from  the  amount  of  IFQ  the 
person  loses  to  the  CDQ  program  in  area 
4E.  which  is  3.239  lb  (1.5  mt).  The 
resulting  difference  is  3,173  lb  (1.4  mt). 

9.  Multiply  the  proportion  of  t)>e  total 
TAC  going  to  the  CDQ  program  for 
Pacific  halibut,  0.0205.  by  the  total  lost 
IFQ  to  CDQ  in  alt  areas  for  Pacific 
halibut,  which  is  1.038,571  lb  (471.1 
mt).  The  resulting  product  is  21,291  lb 
(9.7  mt). 

10.  Subtract  the  resulting  product  in 
step  9  ft-om  the  total  lost  IFQ  to  CDQ  in 
all  areas  for  Pacific  halibut,  which  is 
1.038,571  lb  (471.1  mt).  The  resulting 
difference  is  1.017.280  lb  (9.7  mt). 

11.  Divide  the  resulting  difference  in 
step  8  by  the  resulting  difference  in  step 
10.  The  resultir>g  quotient,  0.0031,  is  the 
proportion  of  new  QS  in  area  2C  the 
person  will  receive  as  compensation. 

12.  Multiply  the  resulting  quotient  in 
step  11  by  die  amount  of  new  QS 
created  in  area  2C  to  be  used  as 
comf)ensation,  which  is  1,205,031.  The 
resulting  product.  3,736.  is  the  amount 
of  QS  the  person  will  receive  as 
compensation  in  area  2C. 

This  process  would  be  repeated  for 
each  non-CDQ  area  bv  u.sing  the 
appropriate  numbers  for  that  area. 
(NOTE;  This  example  uses  data  that 
may  be  changed  before  the  CDQ 
compensation  QS  adjustment.  For 
example,  the  QS  pools,  and  therefore 
th«  resuknig  CZX)  compensation  QS. 
may  he  diflrrent  than  in  this  calculation 


once  all  applications  have  been  received 
by  NMFS  and  the  initial  QS  pool  is  set 
on  October  17,  1994.  Although  the 
eventual  calculation  may  employ 
different  numbers,  the  methodology  of 
the  calculation  is  accurately 
demonstrated.) 

The  CDQ  compensation  formula 
would  be  included  in  the  regulations  for 
the  IFQ  program  at  §676.24{i)(3).  The 
formula  would  replace  the  current 
language  contained  in  this  paragraph 
that  established  January  31  of  the  first 
year  of  fishing  under  the  IFQ  program 
as  the  date  for  determining  the  QS  pool 
for  purposes  of  establishing 
compensation  for  CDQ  allocations. 
Eliminating  January  31  from  this 
paragraph  would  permit  the  issuance  of 
compensation  QS  at  an  earlier  date. 
Furthermore,  under  proposed 
regulations  implementing  Amendment 
31  to  the  Fishery  Management  Plan 
;FMP)  for  the  Groundfish  Fisheries  of 
'he  Bering  Sea  and  Aleutian  Islands 
Area  and  Amendment  35  to  the  FMP  for 
Groundfish  of  the  Gulf  of  Alaska, 
October  17,  1994,  is  being  established  as 
the  specific  date  to  determine  the  quota 
share  pools.  Proposed  regulations  to 
implement  Amendments  31  and  35 
were  published  in  the  Federal  Register 
June  28.  1994  (59  FR  33272).  Using 
October  17,  1994,  rather  than  January 
31,  as  the  date  to  establish  the  QS  pools 
would  relieve  a  restriction  by  allowing 
persons  who  are  initially  issued  QS 
more  time  to  transfer  QS  prior  to  the 
first  IFQ  season.  Also,  using  a  specific 
date  ensures  that  all  persons  are  treated 
in  a  similar  manner.  NMFS  would  be 
particularly  interested  in  receiving 


public  comment  on  relieving  this 
restriction. 

Classification 

The  RIR  prepared  for  this  rule 
incorporates  by  reference  the  final 
regulatory  flexibility  analysis  (FRFA) 
prepared  for  the  IFQ  program,  the 
program  for  which  the  CDQ 
compensation  formula  was  designed. 
The  FRFA  supports  the  determination 
that  the  IFQ  program  may  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Further 
information  on  the  FRFA  can  be 
obtained  by  referring  to  the  final  rule  for 
the  IFQ  program,  published  in  the 
Federal  Register  November  9.  1993  (58 
FR  59375).  The  RIR  and  the  FRFA  are 
available  for  review  (see  ADDRESSES). 

A  collection  of  information  for  the 
IFQ  program  was  approved  by  the  Office 
of  Management  and  Budget,  OMB 
control  number  0648-0272.  This  action 
will  not  affect  the  collection-of- 
information  requirements  already 
approved  for  the  IFQ  program. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  676 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  September  23, 1994. 
Samuel  W.  McKeen, 

Acting  Program  Management  Officer. 
National  Marine  Fisheries  Senice 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  676  is  proposed 
to  be  amended  as  follows: 


PART  676— LIMITED  ACCESS 
MANAGEMENT  OF  FEDERAL 
FISHERIES  IN  AND  OFF  OF  ALASKA 

1.  The  authority  citation  for  50  CFR 
part  676  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  erse«j  and  18(11 
et  seq. 

2.  Section  676.24  is  amended  by  rev  ising 
paragraph  (i)(3)  to  read  as  follows": 

§  676.24    Western  Alaska  Commumty 
Development  Quota  Program. 

***** 

(i)*   *   * 

(3)  Compensation  of  halibut  and 
sablefish  QS  foregone  due  to  the  CDQ 
program  will  occur  only  in  the  first  year 
of  fishing  under  the  IFQ  program  and 
will  be  calculated  for  each  CE>Q  area 
using  the  following  formula: 

Qs  =  (QcxQSPnxRATE)  /  (SUMfDo- 
IRATExSUMtacIKH  -  RATEI 
-  TACKQSPcxlCDQpcT  -  RATE!) 
where: 
Q,\-quota  share  in  non-CDQ  arra 
Qc=quota  share  in  CDQ  area 
QSPN=quota  share  pool  in  non-CDQ  area 
RATE=SUMcDo/total  allowable  catch  for 

all  CDQ  and  non-CDQ  areas 
TAC=total  allowable  catch  (average  of  the 

TAC  for  1988-1994)  for  CDQ  area 
QSPc=quota  share  pool  in  CDQ  area 
CDQpcT=CDQ  percentage  for  CDQ  an-a 
SUMcDo=sum  [total  allowable  catch  foi 
CDQ  areaxCDQpcrl  (based  on  averaet- 
TAC) 
SUMjAC-sum  [total  allowable  talch  for 
CDQ  areal  (based  on  average  TAC) 
»  »  *  »  • 
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This  sectKXi  of  the  FEDERAL  REGISTER 
contains  ctocuments  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
poUc.  NoticM  o<  hearings  and  mvesngatior^s. 
committee  meetings,  agency  decisions  and 
rulings,  deiegations  of  authority,  tiling  of 
petitione  and  applcaticr^s  and  agency 
statements  of  o»ganaafton  and  funct>ons  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRJCULTURE 

Forest  Service 

Kerry  and  Caren  Kennedy  Road  Right- 
of-Way;  San  B«mardlno  National 
Forest  San  Bamardino  County, 
California;  Intent  To  Prepare  an 
Environmental  Impact  Statement 

The  Depiartment  of  Agriculture.  Forest 
Service,  will  preptare  an  Environmental 
Impact  Statement  rEIS)  for  the  proposed 
road  right-of-way  for  Kerry  and  Caren 
Kennedy.  Two  environmental 
assessment  (EA)  documents  were 
prepared;  the  first  dated  August  4, 1993. 
and  the  second  dated  December  23, 
1993.  There  were  four  alternatives 
considered  but  none  could  be  selected 
because  of  impacts  on  California  spotted 
owls.  The  mitigation  measures 
considered  in  the  documents  left 
uncertainty  as  to  whether  a  finding  of 
no  significant  impacts  could  be  made. 
PROPOSED  action:  The  land,  for  which 
permanent  access  is  sought,  is  owned  by 
the  proponents,  Kerry  and  Caren 
Kennedy.  This  project  and  their  land  are 
located  within  the  San  Gorgonio  Ranger 
District  of  the  San  Bernardino  National 
Forest.  The  Kennedy's  require  this 
access  to  enable  them  to  build  three  to 
four  residences  on  their  land.  The 
project  involves  approximately  V4-mile 
of  road  reconstruction  and  less  than  Vm- 
mile  of  new  road  construction  across 
National  Forest  System  lands.  The 
Kennedy's  property  lies  in  the  upper 
end  of  a  box  canyon  with  steep  side 
walls.  Generally,  the  developable 
portion  of  the  property  lies  in  and 
adjacent  to  the  flood  plain  of  Mill  Creek. 
The  only  reasonable  access  is  via 
National  Forest  System  lands.  Currently, 
the  Kennedy's  have  a  temporary  right-of 
way  permit.  A  portion  of  the  roadbed 
covered  by  the  temporary  permit  is  in 
the  flood  plain.  The  range  of  alternatives 
will  consider  the  level  of  road 
improvements  necessary  to  provide 
permanent  access  for  residential 


derelopment.  The  EIS  will  be  prepared 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  42  U.S.C.  Sec. 
4332(2MC).  the  National  Forest 
Management  Act  (NFMA),  16  U.S.C. 
Sec.  1604(i).  Alaska  National  Interest 
Lands  Cooservation  Act  (ANILCA),  16 
use.  Sec.  3210.  and  applicable 
regulations  implementing  these  laws. 
POSSWLE  ALTERNATIVES:  Four 
alternatives  were  developed  for  detailed 
consideration.  Alternative  1,  was  the 
"no  action"  alterrutive,  which  is  no 
change  in  the  existing  road.  Alternative 
2.  is  the  proposed  action  of  upgrading 
and  realigning  Falls  Road.  Alternative  3. 
considers  grading  and  paving  the 
existing  road  without  widening  or 
otherwise  improving  it.  Alternative  4.  is 
similar  to  Alternative  2.  in  that  it  would 
also  relocate  segments  of  the  existing 
road  and  widen  it.  but  would  only  use 
a  gravel,  not  paved,  roadbed. 
ISSUES  IDENTIFIED:  Environmental  issues 
which  will  be  analyzed  will  be  limited 
to  the  individual  and  cumulative 
impacts  of  the  proposed  development 
on  the  habitat  of  California  spotted 
owls.  The  other  previously  considered 
issues  outlined  in  the  environmental 
assessment  will  not  be  reconsidered 
during  this  analysis,  except  as  they  are 
associated  with  the  impacts  on  spotted 
owls. 

The  Draft  EIS  is  expected  to  be 
available  for  public  review  by  November 
30, 1994.  The  comment  period  on  the 
draft  environmental  impact  statement 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  its  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  Environmental  Impact 
Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  af^er  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  Citv 
ofAngoon  v.  Hodel.  803  F.  2d  1016, 


1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (ED.  Wis.  1980).  Because  of 
these  court  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Ser\'ice  at  a  time 
when  it  can  meaningftilly  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy'  of  the  draff  environmental 
impac^t  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3.  The  final  Environmental 
Impact  Statement  is  expected  to  be 
available  about  March  15,  1995. 

DATES:  Comments  are  requested  on  this 
notice  concerning  the  scope  of  analysis 
of  the  draft  SEIS.  Comments  must  be 
received  on  or  before  October  31,  1994. 
PUBLIC  SCOPING:  The  Forest  Service  has 
previously  conducted  public  scoping  on 
this  proposal  and  no  additional  public 
scoping,  beyond  this  notice,  is  planned. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  for  the  Kerry  and  Caren 
Kennedy  road  right-of-way  proposal  to 
Gene  Zimmerman,  Forest  Supervisor. 
San  Bernardino  National  Forest,  1824  S. 
Commercenter  Circle,  San  Bernardino, 
CA  92408-3430. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  preparation  of  the  EIS  of  Hal 
Seyden,  Planning  Program  Leader,  San 
Bernardino  National  Forest,  1824  South 
Commercenter  Circle,  San  Bernardino, 
CA  92408-3430  or  call  (909)  884-6634. 
extension  3160. 

RESPONSIBLE  OFFICIAL:  Because  the 
proposed  action  may  violate  regional 
direction  to  protect  all  spotted  owls,  thje 
responsible  official  is  Regional  Forester 
G.  Lynn  Sprague.  Pacific  Southwest 


Region,  630  Sansome  Street,  San 
Francisco,  CA  94111. 

Dated:  September  21.  1994. 
Gene  Zimmerman, 
Forest  Supervisor. 
IFR  Doc.  94-24090  Filed  9-28-94;  8.45  ami 
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Boundary  Modification  of  Butte  Valley 
National  Grassland 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  Boundary 
Modification  of  Butte  Valley  National 
Grassland. 

SUMMARY:  On  September  13,  1994.  the 
Chief,  U.S.  Forest  Service,  modified  the 
boundary  of  the  Butte  Valley  National 
Grassland,  located  in  Siskiyou  County, 
California.  Currently  this  grassland 
comprises  18,425  acres  of  land 
purchased  under  the  authority  of  the 
Bankhead-Jones  Farm  Tenant  Act  of 
1937,  administered  by  the  Goosenet 
Ranger  District  of  the  Klamath  National 
Forest.  This  boundary  modification 
allows  for  the  inclusion  of  1,280  acres 
of  land  transferred  from  the  Farmers 
Home  Administration  to  be 
administered  as  a  part  of  this  Grassland. 
A  copy  of  the  Chiefs  Boundary 
Modification  document  which  includes 
the  legal  description  of  the  lands  within 
the  addition  appears  at  the  end  of  this 
notice. 

EFFECTIVE  DATE:  The  effective  date  of 
this  addition  was  September  13, 1994. 

ADDRESSES:  A  copy  of  the  map  showing 
this  boundary  modification  is  on  file 
and  available  for  public  inspection  in 
the  Office  of  the  Director  of  Lands, 
Forest  Service,  Auditor's  Building,  201 
14th  Street,  SW.,  Washington,  DC 
20090-6090. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Sherman,  Lands  Staff,  Forest 
Service,  USDA,  P.O.  Box  96090, 
Washington.  DC  20090-6090.  (202)  205- 
1248. 

Dated:  September  20.  1994. 

Sterling  ].  Wilcox. 

Acting  Deputy  Chief,  NFS. 

Boundary  Modification 

Butte  Valley  National  Grassland. 
Siskiyou  County.  California 

Pursuant  to  the  authority  of  Title  16, 
United  States  Code,  sections  1010-1012 
and  Title  36,  Code  of  Federal 
Regulations,  §  213.2,  the  boundary  of 
the  Butte  Valley  Natiooal  Grassland  in 
Siskiyou  County.  State  of  California,  is 


hereby  modified  to  add  the  following 
lands: 

Mt.  Diablo  Meridian: 

T.  47  N..  R.  1  E.. 

Section  30.  All. 
T.  47N..R.  1  W.. 

All  of  sections  1.2.  11-14.  22-26.  34  and 
35. 
T46N..R.1W.. 

Section  2.  All. 

Said  federal  lands  will  be 
administered  as  part  of  the  Butte  Valley 
National  Grassland  subject  to  all  laws, 
rules  and  regulations  applicable  to  the 
National  Forest  System.  The  nonfederal 
lands  within  the  boundary  modification 
will  not  be  affected  by  this  action. 

Dated:  September  13.  1994. 
Jack  Ward  Thomas. 

Chief.  U.S.  Forest  Service. 

[PR  Doc.  94-24056  Filed  9-28-94;  8:45  am] 
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Soil  Conservation  Service 

Buck  Hollow  Watershed,  Shemrvan  and 
Wascow  Counties,  Oregon 

AGENCY:  Soil  Conser\ation  Service, 

USDA. 

ACTION:  Notice  of  a  Finding  Of  No 

Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Regulations  (7 
CFR  Part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Buck  Hollow  Watershed, 
Sherman  and  Wasco  Counties,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Graham,  State  Conservationist, 
Soil  Conser\'ation  Service,  1220  SW. 
Third  Avenue,  Room  1640,  Portland, 
Oregon  97204-2881,  telephone  (503) 
326-2751. 
SUPPLEMENTARY  INFORMATKM:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Robert  J.  Graham,  State 
Conservationist,  has  determined  that 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  conservation 
and  proper  utilization  of  land 
(watershed  protection)  to  rectify  water 
quality  problems,  specifically  related  to 


salmonid  fisheries  on  privately  owned 
lands.  The  planned  works  of 
improvement  include  grazing 
management  systems  on  60,000  acres, 
fish  stream  improvement  on  25  miles 
and  cropland  management  systems  on 
10.500  acres. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Russell  A.  Collett  at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposed  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 
(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904.  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372.  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 
Robert  J.  Graham. 
State  Conservationist. 
[PR  Doc.  94-24091  Filed  9-28-94:  8:45  am] 
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Middle  Branch  Park  River  Watershed 
Supplement  No.  2,  Cavalier,  Pembirra, 
and  Walsh  Counties,  NO 

AGENCY:  Department  of  Agriculture.  Soil 
Conservation  Service. 
ACTION:  Notice  of  a  Finding  Of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Ser\'ice  Regulations  (7 
CFR  Part  650);  the  Soil  Conservation 
Service,  U.S.  Department  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Middle  Branch  Park  River 
Watershed,  Cavalier,  Pembina,  and 
Walsh  Counties,  North  Dakota. 
DATES:  Comment  Deadline — October  31. 
1994. 

ADDRESSES:  USDA  Soil  Conservation     , 
Service,  220  E.  Rosser  Avenue. 
Bismarck.  ND  58501. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Ronnie  L.  Clark.  State  Conservationist, 
701-250-4421. 

SUPPLEMENTARY  INFORMATWN:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  the 
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pro)*"*.!  wiii  not  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  oflhe.se 
findings,  Ronnie  L.  Clark.  State 
Conservationist,  has  determined  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are  flood 
prevention  and  watershed  protection. 
The  planned  works  of  improvement 
include  an  earthfiil  dam  (426.000  t;ubic 
yards)  with  a  principal  spillway  and  a 
reinforced  concrete  spillway.  The 
recommended  plan  also  includes  .3.900 
acres  of  associated  land  treatment 
measures  on  cropland  and  rangeland 
fields,  and  the  development  of  animal 
waste  systems  above  the  dam  site. 

The  Notice  of  a  Finding  Of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  lot:al  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Biisic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contac  ting 
Ronald  D.  Sando,  Assistant  State 
Conservationist  (Water  Resources),  701- 
250-4441. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904— Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372,  which  requires 
inlerguvernmental  consultation  with  state 
and  local  ofrici<ils  ) 
William ).  Hartman, 
Deputy  Slatit  Consenationist. 
|FR  D<K,.  CJ4-24082  Filed  9-2ft-94.  8  45  iiml 
M.UNO  COM  344»-1»-M 


Rattlesnake  Creek  Watershed,  OH 

AGENCY:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  intent  to  deauthorize 
Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566.  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
622).  the  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
of  the  intent  to  deauthorize  Federal 
funding  for  the  Rattlesnake  Creek 
Watershed,  Clinton,  Fayette.  Madison, 
and  Greene  Counties,  Ohio. 

FOR  FURTHER  INF0RMATK3H  CONTACT: 


Lawrence  E.  Clark,  State 
Conservationist,  Soil  Conservation 
Service,  200  North  High  Street,  Room 
522,  Columbus,  Ohio  43215.  telephone 
(614)  469-6962.  Rattlesnake  Creek 
Watershed,  Ohio,  Notice  of  intent  to 
deauthorize  Federal  funding. 
SUPP'-EMENTARY  INFORMATION:  A 
detcm)ination  has  been  made  by 
Lawrence  E.  Clark  that  the  proposed 
works  of  improvement  for  the 
Rattlesnake  Creek  Watershed  project 
will  not  be  installed.  The  sponsoring 
local  organizations  have  concurred  in 
this  df:termination  and  agree  that 
Federal  funding  should  be  deauthorized 
for  the  project.  Information  regarding 
this  determination  may  be  obtained 
from  Lawrence  Clark,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
of  Budget  Circular  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  pr<)(e(.ts  is 
applicable.) 

Dated:  September  20, 1994. 
Lawrence  E.  Clark, 
State  Conservationist. 

IFR  Do<:  94-24033  Filed  9-2a-94.  8  45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  ot  Export  Administration 

Action  Affecting  Export  Privileges; 
Vida  Shahamat 

In  the  Matter  of;  Vida  Shahanut,  6318 
Green  Spring  Avenue,  Apartment  208. 
Baltimore.  Maryland  21209.  Respondent. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(Department),  having  notified  Vida 
Shahamat  (Shahamat)  of  its  intention  to 
initiate  an  administrative  proceeding 
against  her  pursuant  to  Section  13(c)  of 
the  Export  Administration  Act  of  1979, 
as  amended  (50  U.S.C.A.  app.  set;tions 
2401-2420  (1991,  Supp. 1993. and  Pub. 
L.  103-277,  July  5,  1994))  (the  Act),' 
and  Part  788  of  the  Export 


'The  Act  expired  on  August  20.  IW4   t»(H.iiine 
Order  12924  (S9  FR  43437.  August  2  i.  \994) 
continued  the  Reguiatioiu  in  effect  under  the 
International  Emergency  Economic  Powers  Act  (50 
DSC  A.  1701-1706  (1991)). 


Administration  Regulations  (currently 
codified  at  15  CFR  Parts  768-799 
(1994))  (the  Regulations),  based  on 
allegations  that,  on  or  about  February 
26,  1993,  Shahamat  ordered,  bought, 
and  financed  U.S. -origin  computer 
equipment  that  she  intended  to  export 
to  Iran  without  obtaining  the  validated 
licensee  that  she  knew  was  required  by 
the  Regulations,  and  that,  on  or  about 
March  10,  1993,  Shahamat  attempted  to 
export  that  computer  equipment  to  Iran 
without  obtaining  the  validated  license 
required  by  §  772.1(b)  of  the 
Regulations; 

The  Department  and  Shahamat  having 
entered  into  a  Consent  Agreement 
whereby  the  Department  and  Shahamat 
have  agreed  to  settle  this  matter  in 
accordance  with  the  terms  and 
conditions  set  forth  therein  and  the 
terms  of  the  Consent  Agreement  having 
been  approved  by  me; 

It  Is  Therefore  Ordered.  That  First,  a 
civil  penalty  of  $20,000  is  assessed 
against  Shahamat.  Payment  of  the 
$20,000  civil  penalty  shall  be 
suspended  in  its  entirety  for  a  period  of 
three  years  beginning  on  the  date  of 
entry  of  this  Order,  and  shall  thereafter 
be  waived  provided  that,  during  the 
period  of  suspension,  Shahamat  has 
committed  no  violation  of  the  Act  or 
any  regulation,  order,  or  license  issued 
under  the  Act. 

Second.  Vida  Shahamat.  6318  Green 
Spring  Avenue,  Apartment  208, 
Bahimore,  Maryland  21209,  shall,  for  a 
period  of  three  years  from  the  date  of 
entry  of  this  Order,  be  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States  and 
subject  to  the  Regulations. 

A.  All  outstanding  individual 
validated  export  licenses  in  which 
Shahamat  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  Shahamat's 
privileges  of  participating,  in  any 
manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

B.  VVithout  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 

or  as  a  representative  of  a  party  to  any 
export  license  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
license  application  or  request  for 


reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  fi-om  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization,  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  Slates  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

C.  After  notice  and  opportunity  for 
comment  as  provided  in  §  788.3(c)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Shahamat  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  seirices  may  also  be  subject  to 
the  provisions  of  this  Order. 

D.  As  provided  by  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity: 
(1)  Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use,  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in,  directly  or 
indirectJy.  any  of  these  transactions. 

Third,  the  proposed  Charging  Letter, 
the  Consent  Agreement  and  this  Order 
shall  be  made  available  to  the  public, 
and  this  Order  shall  be  published  in  the 
Federal  Register 

This  Order  is  effective  immediately. 

Ent(re<i  this  21»t  day  of  September.  1994. 
John  IXay  I. 

Assistant  Secretary,  for  Export  Enforcement. 
IFR  Doc  W-24032  Filed  9-28-94;  8:45  ami 
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International  Trade  Administration 

Intent  to  Revoke  ttie  Antidumping 
Finding 

AGENCY;  Import  Administration. 
International  Trade  Administration, 
Commerce. 

ACTlori:  Notice  of  intent  to  revoke  the 
antidumping  finding. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  finding  listed  below.  Domestic 
interested  parties  who  object  to  these 
revocations  must  submit  their 
comments  in  wrriting  no  later  than  the 
last  day  of  October  1994. 
EFFECTIVE  DATE:  September  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Fanfeld  or  the  analyst  listed 
under  Antidumping  Duty  Proceeding  at: 
Office  of  Antidumping  Compfiance. 
ImfMirt  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  4  Constitution 
Avenue  NW..  Washington,  D.C.  20230, 
telephone  (202)  482-4737. 

SUPPl-EMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  parties. 
Accordingly,  as  required  by 
§  353.25^d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  the  following 
antidumping  duty  order  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  aimual 
anniversary'  months: 

Antidumping  Duty  Proceeding 

Japn 

Steel  Wire  Rope 

38  FR  28571 

October  15, 1973 

A-588-045 

Contact:  Divina  Friedman  at  (202)  482- 

3813 

If  an  interested  party  does  not  request 
an  administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  objects  to  the  Department's  intent 
to  revoke  pursuant  to  this  notice,  we 
shall  conclude  that  the  antidumping 
finding  is  no  longer  of  interest  to 
interested  parties  and  shall  pwoceed 
with  the  revocation.  Howe\'CT.  if  an 
interested  party  does  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 


opportunity  to  request  an  administrative 
review,  or  a  domestic  interested  party 
objects  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  may  continue  the  finding 
without  further  notice  to  the  public. 

Opportunity  to  Object 

Domestic  interested  parties,  as 
defined  in  §  353.2(k)  (3),  (4).  (5),  and  (6) 
of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  this  antidumping  finding  by  the 
last  day  of  October  1994.  Any 
submission  objecting  to  revocation  must 
contain  the  name  and  case  number  of 
the  proceeding  and  a  statement  that 
explains  how  the  objecting  party 
qualifies  as  a  domestic  interested  party 
under  §  353.2(k)  (3).  (4),  (5),  and  (6)  of 
the  Department's  regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  .\ssistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce.  Washington,  DC.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  S  353.31{i)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Panfeld  in  Room  4203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  September  22. 1994. 
feseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc  94-24137  Filed  9-28-94;  8:45  am) 
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Certatn  Stee(  Wire  Natis  From  New 

Zeaiarx):  Intent  To  Revoke 
Countervailtng  Duty  Orasr 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  lnt«it  to  Revoke 
Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  revoke  the  countervaiUng 
duty  order  on  certain  steel  wire  nails 
from  New  Zealand.  Domestic  interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  wTiting 
not  later  than  the  last  day  of  October 
1994. 

EFFECTIVE  DATE:  September  29, 1994. 
FOR  FUflTMtfl  mfOtmf<TKM  CONTACT: 
Brian  Albright,  or  M«i:edes  Fitchett, 
Office  of  CountenrailJBg  CompUaiK:e, 
Import  AdnunistratioD.  International 
Trade  Administration,  U.S  Department 
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of  Commerce,  14ih  Street  and 
Constitution  Avenue.  N.W., 
Washington,  DC.  2023():  telephone: 
(202)482-2786. 

SUPPLEMENTARY  INFORMATION: 

iiackground 

rh«'  [)f  partment  may  revoiie  a 
countervailing  duly  order  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Ace  ordingly,  as  required  bv 
§  355.25(d)(4)  (19  CFR  355. 25(d)(4J 
(1993))  of  the  Department's  regulations, 
we  are  notifying  the  public  of  our  intent 
to  revoke  the  countervailing  duty  order 
on  certain  .steel  wire  nails  from  New 
Zealand  (52  FR  37196;  October  5,  1987) 
for  which  the  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  for  the  most 
recent  four  consecutive  annual 
anniversary  months. 

In  accordance  with  S  355.25(d)(4)(iii) 
of  the  Department's  regulations,  if  no 
domestic  interested  party  (defined  in 
§  355.2  (i)(3).(i)(4).(i)(5),  and  (i)(6)  of 
the  regulations)  obie<:ts  to  the 
Department's  intent  to  revoke  this  order 
pursuant  to  this  notice,  and  no 
interested  party  (defined  in  §355.2(i)  of 
the  regulations)  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  we  shall  conclude  that  the 
countervailing  duty  order  is  no  longer  of 
interest  to  interested  parties  and 
proceed  with  the  revocation.  However, 
if  an  interested  party  does  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
rt!view,  or  a  domestic  interested  party 
objects  to  the  Department's  intent  to 
revoke  pursuant  to  this  notice,  the 
Department  will  continue  the  dutv  order 
w  ithout  further  notice  to  the  public. 

Opportunity  To  Object 

Not  later  than  the  last  day  of  October 
1994,  domestic  interested  parties  may 
object  tu  the  Department's  intent  to 
revoke  this  countervailing  duty  order. 
Any  submission  objecting  to  revo<;ation 
must  contain  the  name  and  case  number 
of  the  order  and  a  statement  that 
explains  how  the  obje<,ting  party 
qualifies  as  a  domestic  interested  party 
under  §«»  355.2  (i)(3).  (i)(4).  (i)(5),  or 
(i)(6)  of  the  Department's  regulations. 

Seven  copies  of  any  such  obje<:tions 
should  be  submitted  to  the  Assistant 
Set:retary  for  Import  Administration. 
International  Trade  Administration. 
Room  B-099,  U.S.  Department  of 
Commerce,  Washington,  DC.  20230. 

This  notice  is  in  accordance  with  10 
CFR355.25(d)(4)(i). 


Dated:  September  21.  t«*>4. 
loseph  A.  Spetrini. 

Dffputy  Assistant  Secretary  for  Comftliance. 
|FR  Doc.  94-24138  Filed  9-28-94;  8:45  ami 
WLUNa  COM  )S10-OS-» 


Argonne  National  Latx>ratory,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational. 
S<;ientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  H9- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  FM  in  Room  4211. 
US.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W  . 
Washington.  D.C. 

Docket  Number:  94-065.  Applicant: 
Argonne  National  Laboratory.  Argonne, 
IL  60439.  Instrument:  Rapid  Scanning 
Diode  Array.  Manufacturer:  Hi-Te<:h 
Scientific  Limited.  United  Kingdom. 
Intended  Use:  See  notii;e  at  59  FR 
31208,  June  17,  1994. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  if  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  existing  instrument  purchased  for 
the  use  of  the  applicant. 

The  accessory  is  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessory  which  can  be 
readily  adapted  to  the  existing 
instrument. 
Pamela  Woods 

Acting  Director.  Statutory  Import  PrnKrums 
Staff 
IFR  Doc.  94-24139  Filed  »-28-«M.  8  45  ami 
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University  of  California  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W..  Washington,  D.C. 

Docket  Number:  94-080.  Applicant: 
University  of  California,  Los  Alamos, 
NM  87545.  Instrument:  Ele<:tron 
Microscope.  Model  JEM  2010 
Manufacturer:  JEOL  Ltd..  Japan. 


Intended  Use:  See  notice  al  59  FR 
34412,  July  5.  1994.  Order  Date: 
November  19.  1993. 

Docket  Number:  94-089,  Applicant: 
University  of  California,  Los  Alamos. 
NM  87545.  /nsfrumen/;  Electron 
Microscope,  Model  JEM-3000F. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  59  FR 
38585,  July  29.  1994.  Order  Date: 
AiijBiust  10.  1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purp>oses  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  Stales 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  by  the  U.S.  Customs 
Service. 
Pamela  Woods 

Actinf;  Director.  Statutory  Import  Prnnranis 

Staff 

jFR  D(><    44-24140  Filed  9-28-94;  8:45  ami 
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Applications  for  Duty-Free  Entry  of 
Scientific  instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301).  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  he  u.sed, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301  5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC. 

Docket  Number:  94-097  Applicant: 
University  of  Vermont,  Purchasing 
Department  (for  Cardiology),  Waterman 
Building,  Burlington.  VT  05405. 
Instrument:  Cardiac  Monitor,  Model 
Leycom  Sigma  5-DF.  Manufacturer: 
Cardio  Dynamics,  The  Netherlands. 


Intended  Use:  The  instrument  will  be 
used  to  measure  left  ventricular  heart 
chamber  volume  changes  during  the 
study  of  heart  performance  in  research 
animals.  Application  Accepted  by 
Commissioner  of  Customs:  July  28, 
1994. 

Docket  Number:  94-098.  Applicant: 
University  of  Georgia,  Cedar  Street. 
Athens,  GA  30602-2556.  Instrument: 
Mass  Spectrometer,  Model  API-1. 
Manufacturer:  PE  Sciex.  Canada. 
Intended  Use:  The  instrument  will  be 
used  to  measure  the  molecular  weight  of 
pure  samples  of  peptides  and  proteins 
and  the  components  of  sample  mixtures 
separated  by  on-line  microbore  high 
performance  liquid  chromatography. 
Application  Accepted  by  Commissioner 
of  Customs:  July  28,  1994. 

Docket  Number:  94-099.  Applicant: 
National  Institutes  of  Health,  NI.AID, 
Laboratory  of  Viral  Diseases,  9000 
Rockville  Pike,  Building  4,  Room  229. 
Bethesda,  MB  20892.  Instrument: 
Electron  Microscope  and  Accessories. 
Model  CM-100.  Manufacturer:  Philips. 
The  Netherlands.  Intended  Use:  The 
instrument  will  be  used  to  investigate 
aspects  of  the  biology  of  vaccinia  virus 
including  virus  replication  and 
assembly.  This  work  will  entail  the  use 
of  cell  and  virus  samples  which  have 
been  fixed  and  stained  using  a  variety 
of  techniques.  Application  Accepted  by 
Commissioner  of  Customs:  August  1, 
1994. 

Docket  Number:  94-100.  Applicant: 
University  of  Massachusetts  Dartmouth, 
Department  of  Chemistry,  N.  Dartmouth, 
MA  02747.  Instrument:  Pneumatic  Drive 
Accessory  for  stopped-How  kinetics 
apparatus.  Model  Opt.l2P. 
Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  the  study  of 
the  halogen  oxidation  of  uric  acid, 
allantoin  and  other  metabolic  waste 
products.  Specifically,  the  research  will 
involve  studying  the  mechanistic 
processes  and  rates  of  the  reactions  of 
chlorine  and  iodine  with  uric  acid  and 
other  similar  compounds.  In  addition, 
the  instrument  will  be  used  in  course 
Physical  Chemistry  Laboratory  II  in 
experiments  designed  to  introduce 
students  to  the  techniques  for  the  study 
of  rates  of  very  fast  chemical  reactions. 
Application  Accepted  by  Commissioner 
of  Customs:  August  2.  1994. 

Docket  Number:  94-101.  Applicant: 
Stanford  University.  CMR.  105 
McCullough.  Stanford,  CA  94306. 
Instrument:  Reflection  High  Energy 
Electron  Diffraction  System,  Model  EK- 
2035-R.  Manufacturer:  Staib 
Instrumente,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  in  situ 
surface  investigation  of  thin  film 


processes,  indicating  whether  the  film 
growth  is  crystalline,  what  crystal 
structure  is  formed  and  whether  surface 
reconstruction  occurs.  It  will  also  be 
used  to  determine  the  film  thickness  in 
situ  in  the  nanometer  range.  The 
materials  are  oxides  which  require 
elevated  oxygen  partial  pressures 
(10  -mbar)  in  the  growth  chamber  and 
the  use  of  electrically  insulating  oxide 
substrates.  Application  Accepted  by 
Commissioner  of  Customs:  August  4, 
1994. 

Docket  Number:  94-102.  Applicant: 
The  Scripps  Research  Institute.  10666 
Torrey  Pines  Road,  La  Jolla,  CA  92037. 
Instrument:  NMR  Spectrometer,  Model 
Avance  DMX750.  Manufacturer:  Bruker, 
Germany.  Intended  Use:  The  instrument 
will  be  used  to  study  the  structure, 
dynamics  and  interactions  of 
biomolecules  such  as  proteins  and 
nucleic  acids.  Investigations  of  several 
proteins  and  oligonucleotides  in 
progress  address  fundamental 
biophysical  questions  related  to  various 
aspects  of  protein  and  nucleic  acid 
structure,  dynamics  and  function. 
Application  Accepted  by  Commissioner 
of  Customs:  August  4,  1994. 

Docket  Number:  94-103.  Applicant: 
North  Carolina  State  University, 
Campus  Box  7212,  Raleigh,  NC  27695- 
7212.  Instrument:  Digital  Oxygen 
Electrode.  Manufacturer:  Rank  Brothers 
Ltd.,  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  to  measure 
oxygen  uptake  in  plant  tissue,  plant 
mitochondria,  intact  plant  organelle  and 
E.  coli.  Application  Accepted  by 
Commissioner  of  Customs:  August  4. 
1994. 

Docket  Number:  94-104.  Applicant: 
University  of  California,  San  Diego,  La 
Jolla,  CA  92093.  Instrument:  Imaging 
Plate  X-ray  Detector  for  Protein 
Crystallography.  Manufacturer:  Mar 
Research,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  collect  data 
at  very  high  resolution  (1.0-1.2A)  from 
small  protein  crystals.  The  aim  of  this 
system  is  to  collect  data  to  solve  the 
three-dimensional  structure  of  proteins 
or  enzymes  using  X-ray  diffraction 
methods  at  very  high  resolution.  In 
addition,  the  instrument  will  be  used  on 
a  one-to-one  basis  in  the  training  of 
graduate  students.  Application 
Accepted  by  Commissioner  of  Customs: 
August  31,  1994. 

Docket  Number:  94-105.  Applicant: 
National  Institute  for  A.rthritis  and 
Musculoskeletal  and  Skin  Diseases. 
Building  6,  Room  425,  Bethesda,  MD 
20892-2755.  Instrument:  Electron 
Microscope,  Model  CM  120. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  to  perform  cryoelectron 


microscopy  of  biological 
macromolecules  and  supramolecular 
assemblies,  including  native  virus 
particles,  their  components,  and  related 
sub-viral  assemblies.  The  studies  will 
include  analysis  of  capsid  structures  of 
herpes  simplex  virus  type  1.  the 
archetypal  herpes  virus;  the  L-A  virus  of 
yeast;  bacteriophages  HK97  and  T4;  and 
hepatitis  B  virus  nucleocapsids. 
Application  Accepted  by  Commissioner 
of  Customs:  August  31,  1994. 
Pamela  Woods 

.■Acting  Director.  Statutory  Import  Programs' 
Staff 

[FR  Doc.  94-24142  Filed  9-28-94.  8:45  am) 
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West  Virginia  University  et  al.;  Notice 
of  Consolidated  Decision  on 
Applications  tor  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-075.  Applicant: 
West  Virginia  University,  Morgantown. 
WV  26505-6315.  Instrument:  Atom/ 
Radical  Source,  Model  CARS25. 
Manufacturer:  Oxford  Applied 
Research,  United  Kingdom.  Intended 
Use:  See  notice  at  FR  59  34411,  July  5. 
1994.  fleosons;  The  foreign  instrument 
provides  atomic  nitrogen  or  hydrogen  in 
appreciable  quantities  while  minimizing 
ion  production  to  decrease  formation  of 
point  defects  in  the  growth  and  doping 
of  wide  band  gap  semiconducloi  a. 
Advice  Received  From:  National 
Aeronautics  and  Space  Administration. 
August  10,  1994. 

Docket  Number:  94-076.  Applicant: 
The  Georgia  Institute  of  Technology, 
Atlanta.  GA  30322.  Instrument:  High- 
Shear  Mixing  Bleach  Reactor.  Model 
CRS1015.  Manufacturer:  CRS  Reactor 
Engineering.  Sweden.  Intended  t'.se.  See 
notice  at  FR  59  34411,  July  5.  1994. 
/?eo,son.s;  The  foreign  instrument 
provides:  (1)  high  shear  mixing  with 
medium  consistency  (10  -  25%)  pulp 
samples.  (2)  precise,  programmable 
control  of  oxygen  and  ozone  pressure 
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and  (3)  a  special  impeller  for  hiKh  and 
for  low  consistency  samples.  Advice 
Hfceived  Fmm:  Forest  Service, 
U.S.D.A..  August  10.  1994. 

Docket  Number:  94-081.  Applicant: 
University  of  Minnesota.  Minneapolis. 
MN  55455.  Instrument:  Fabry-Perot 
Interferometer  System.  Monafacturer: 
JRS  instruments,  Switzerland,  intended 
Use:  See  notice  at  FR  59  38438.  |uly  28. 
1994.  fleosons.The  foreign  instrument 
provides:  (1)  an  atlive  isolation  system 
to  minimize  vibration.  (2)  a  common 
translation  stage  to  synchronize 
stoinning  of  the  interferometers  and  |3) 
maximum  jitter  during  scanning  at  10.0 
nm.  Advice  Received  From:  National 
Institute  of  Standards  and  Te<.hnology. 
August  22.  1994. 

Tne  National  Aeronautics  and  Space 
Administration.  Forest  Ser\'ice.  U.S.D  A. 
and  National  Institute  of  Standards  and 
Te<  hnology  advise  that  (1)  the 
capabilities  of  eaih  of  the  foreign 
instruments  described  above  are 
pertinent  to  eat.h  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  in.itmment  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufaciured  in  the 
United  States  which  is  of  equivalent 
scientiHc  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods 

Acting  Direttor.  Statutory  Import  Progro/n.v 
Staff 
IFRDiir.  94-24141  Filed  »-28-94;  B.45  am| 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  ^to  94-C00161 

KIDS  II,  INC.,  (Formefly  Pansy  Ellen 
Products,  Inc.)  A  Corporation; 
Provisional  Acceptance  of  a 
Settlement  Agreement  and  Order 

AGENCY:  Consumer  Product  Safety 

C'omnii.ssion. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
(^unimission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1 1 18.20(f)  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  KIDS  II. 
INC..  (formerly  Pansy  Ellen  Pro<lucts. 
Inc.)  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 


agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  %vith 
the  Office  of  the  Secretary  by  O.totier 
14, 1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  94-C0016.  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission.  Washington.  DC.  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Moore.  Jr..  Trial  Attorney. 
Office  of  Compliance  and  Enforcement. 
Consumer  Product  Safety  Commission. 
Washington.  D.C.  20207;  telephone 
(301)504-0626. 

SUPPtEMENTARY  INFORMATION:  The  text  of 
the  A^jreemonl  ond  Order  appears 
below. 

Dated  .Septcmbi-r  22.  1994. 
Sadye  E.  Diuin. 
Secretory. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  KIDS  U. 
INC  (formerly  Pansy  Ellen  Products, 
Inc.),  a  corporation,  (hereinafter  "KIDS 
11").  and  the  staff  of  the  Consumer 
Product  Safety  Commission  (hereinafter, 
"staff'),  is  a  compromise  resolution  of 
the  matter  described  herein,  without  a 
hearing  or  detennination  of  issues  of 
law  and  fact. 

/.  The  Parties^ 

2.  The  "slafF'  is  the  .staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  which  is 
an  independent  federnl  regulatory 
agency  of  the  United  States  of  America, 
established  by  Congress  pursuant  to 
Section  4  of  the  Consumer  Product 
Safety  Act  (CPSA).  as  amended.  15 

U  S.C.  2053. 

3.  KIDS  II  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State 
of  Georgia,  with  its  primipal  corporate 
offices  located  at  1245  Old  Alpharetta 
Road.  Alpharetta.  Georgia. 

//.  furisdiction 

4.  KIDS  II  manufactured  and 
distributed  a  juvenile  product  known  as 
"Graduate  Booster  Scat  I."  models  4155 
and  4156,  (hereinafter  "Booster  Seat"). 
The  Booster  Seat  is  a  "consumer 
prodiK  t "  within  the  meaning  of  sedion 
3(3)11)  of  the  CPSA,  15  use. 
2052(a)(1). 

5.  KIDS  II  manufm.tured  and 
distributed  the  Booster  Seat  for  sale  to 
consumers  throughout  the  United 
Stales  KIDS  II  is  a  "manufacturer"  and 
"distributor"  of  a  "consumer  product" 
which  is  "distributed  in  commert»,"  as 
those  terms  are  defined  in  sections  3(a) 


(1).  (4).  (5).  and  (11)  of  the  CPSA.  15 
U.S.C  2052(a)  (1).  (4),  (5)  and  (11). 

///.  77»e  Product 

6.  KIDS  n  manufactured 
approximately  680.000  Booster  Seats 
from  1987  through  1991.  The  Booster 
Seat  is  a  cJiildren's  product  «vhich, 
when  placed  on  an  adult  sized  chair, 
brings  toddlers  and  young  children 
closer  to  a  table,  counter  or  other  eating 
or  play  surface  while  seated.  The  KIDS 
II  Booster  Seat  features  a  detachable, 
adjustable  seat  that  allows  consumers  to 
adjust  the  seat  to  any  one  of  four 
heights. 

IV.  Staff  Allegations 

7.  The  staff  alleges  KIDS  II  failed  to 
meet  its  obligations  to  report 
information  to  the  Commission  under 
Section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b).  Certain  Booster  Seats 
manufactured  from  1987  through  1991 
provide  insufficient  engagement 
between  the  adjustable  seat  and  the 
base.  When  occupied  by  a  child,  this 
condition  allows  the  seat  either  to  slide 
forward  and  out  of  the  base  or  to  fall 
straight  down  onto  the  chair  or  other 
surface  upon  which  the  Booster  Seat  is 
placed. 

Between  1988  and  1992,  KIDS  II 
received  complaints  from  consumers 
alleging  Booster  Seat  failure  in  the 
manner  explained  above,  but  never 
reported  that  information  to  the 
Commission.  Some  of  the  reported 
incidents  have  resulted  in  bumps,  cuts 
and  bruises  to  the  children. 

8.  The  staff  contends  that  KIDS  II 
obtained  information  which  reasonably 
supported  the  conclusion  that  its 
Booster  Seats  contained  defei  ts  which 
could  create  a  substantial  product 
hazard  but  failed  to  report  that 
information  to  the  Commission  as 
required  by  section  15(b)  of  the  CPSA, 
15  use.  2064(b). 

V.  Response  of  KIDS  II 

9.  KIDS  II  denies  each  and  all  of  the 
staffs  allegations  with  respect  to  its 
Booster  Seat,  including  that  KIDS  11  at 
any  time  possessed  information  which 
reasonably  supported  the  conclusion 
that  its  Booster  Seats  contained  defet;ts 
which  could  create  a  substantial 
product  hazard  within  the  meaning  of 
Section  15(a)  of  the  CPSA,  15  U.S.C 
2064(a);  and  therefore,  denies  that  it 
failed  to  meet  its  obligation  to  report  the 
information  concerning  the  Booster 
Seats  to  the  Commission  under  Section 
15(b)  of  the  CPSA.  15  U.S.C  2064(b). 

\7.  Agreement  of  the  Parties 

10.  KIDS  II  and  the  staff  agree  the 
Commission  has  jurisdiction  in  this 


matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

11.  KIDS  II  knowingly,  voluntarily 
and  completely  waives  any  rights  it  may 
have  (1)  to  an  administrative  or  judicial 
hearing  with  respect  to  the  staff 
allegations  cited  herein.  (2)  to  judicial 
review  or  other  challenge  or  contest  of 
the  validity  of  the  Commissions  Order. 
(3)  to  a  determination  by  the 
Commission  as  to  whether  a  violation  of 
section  15(b)  of  the  CPSA.  15  U.S.C. 
2064(b),  has  occurred,  and  (4)  to  a 
statement  of  findings  of  fact  and 
conclusion  of  law  with  regard  to  the 
staff  allegations. 

12.  Nothing  in  this  Settlement 
Agreement  and  Order  shall  be  deemed 
by  the  Commission  as  an  admission  by 
KIDS  II  of  any  fault,  liability,  or 
statutory  violation. 

13.  KIDS  II  agrees  to  pay  the 
Commission  a  civil  penalty  in  the 
amount  of  $85,000  within  10  days  after 
service  of  the  Final  Order  upon  KIDS  II. 
This  payment  is  made  in  full  settlement 
of  the  staffs  allegations  that  KIDS  II 
knowingly  violated  the  reporting 
requirements  of  section  15(b)  of  the 
CPSA.  15  U.S.C.  2064(b).  by  failing  to 
notify  the  Commission  of  the  allegedly 
defective  Booster  Seat.  The  Commission 
specifically  waives  its  right  to  pursue 
any  further  payment  from  KIDS  II  and 
its  shareholders,  partners,  officers, 
directors,  employees,  and  agents  with 
respect  to  the  matters  covered  by  this 
Settlement  Agreement  and  Order. 

14.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  16C.F.R.  1118.20(f). 

15.  The  Settlement  Agreement  and 
Order  becomes  effective  upon  final 
acceptance  by  the  Commission  and  its 
.service  upon  KIDS  II. 

16.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  the  Commission  will  issue 
a  press  release  to  advise  the  public  of 
the  Settlement  Agreement  and  Order. 

17.  This  Settlement  Agreement  is 
binding  upon  the  Commission  and  KIDS 
II.  and  the  assigns  or  successors  of  KIDS 
H. 

18.  The  parties  further  agree  that  the 
incorporated  Order  be  issued  under  the 
CPSA.  15  U.S.C.  2051  et.  seq.  KIDS  II 
shall  comply  with  the  provisions  of  the 
Settlement  Agreement  and  Order  and  a 
violation  of  the  Order  will  subject  KIDS 
11  to  appropriate  legal  action.  In  the 
event  of  a  default  of  payment,  which 
default  continues  for  ten  (10)  calendar 
days  beyond  the  due  date  of  the 


payment,  KIDS  II  agrees  it  shall  pay  the 
Commission  interest  on  the  $85,000 
owing  at  a  rate  computed  pursuant  to  28 
U.S.C.  1961(a).  In  addition,  in  the  event 
of  a  default,  KIDS  II  agrees  that  it  shall 
raise  no  defense  or  objection  to  such 
collection  action  as  the  Commission 
deems  appropriate  and  shall  pay  all 
costs  incurred  in  such  action. 

19.  The  requirements  of  the 
Settlement  Agreement  and  Order  are  in 
addition  to,  and  not  to  the  exclusion  of. 
other  remedies  of  laws  administered  by 
the  Commission. 

20.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
and  Order  may  be  used  to  vary  or  to 
contradict  its  terms. 

Dated:  July  19.  1994. 
KIDS  II.  INC. 

J.  Dwaine  Clarke, 

Vice  President,  Finance. 

The  Consumer  Product  Safety  Commission. 
David  Schmeltzer. 

Associate  Executive  Director,  Office  of 
Compliance  and  Enforcement. 

Eric  L.  Stone. 

Acting  Director,  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Dated:  June  29.  1994. 
William  J.  Moore.  Jr., 
Trial  Attorney.  Division  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  of  the  parties,  it  is  hereby 

Ordered,  that  KIDS  II  shall  pay. 
within  10  days  of  final  acceptance  of 
this  Settlement  Agreement  and  service 
of  this  order,  civil  penalty  in  the  amount 
of  S85.000  to  the  Consumer  Product 
Safety  Commission. 

Provisionally  accepted  on  the  22nd  day  of 
September  1994. 

By  Order  of  the  Commission. 

Sadye  E.  Dunn, 

Secretary:  Consumer  Product  Safety 
Commission. 

|FR  Doc.  94-24025  Filed  9-28-94;  8:45  am] 

BILLING  CODE  6355-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Investigative  Capability  Advisory 

Board;  Meetings 

AGENCY:  Department  of  Defense. 
Advisor}'  Board  on  the  Investigative 
Capability  of  the  Department  of  Defense. 
ACTION:  Notice  of  Open  Meeting. 


SUMMARY:  Pursuant  to  Public  Law  92- 
463.  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Advison,- 
Board  on  the  Investigative  Capability  of 
the  Department  of  Defense.  The  purpose 
of  the  meeting  is  to  discuss  the  second 
draft  report  of  the  Advisory  Board  and 
issues  that  remain  to  be  addressed  in  the 
report.  This  meeting  is  open  to  the 
public. 

DATE  AND  TIME:  October  7.  1994  from 

9:00  a.m. -5:00  p.m. 

ADDRESSES:  1700  N.  Monroe  Street. 
Suite  1425,  Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  B.  DeRosa,  Acting  Deputy  Staff 
Director,  Advisory  Board  on  the 
Investigative  Capability  of  the 
Department  of  Defense.  1700  N.  Moore 
Street.  Suite  1420,  Arlington,  VA  22209; 
telephone  (703)  696-6055. 

Dated:  September  22.  1994. 
L.M.  Byniiin, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
(FR  Doc.  94-24021  Filed  9-28-94;  8:45  am] 

BILLING  CODE  5000-04-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Delete  a  Record 
System. 

AGENCY:  Defense  Logistics  Agency,  DOD 
ACTION:  Delete  a  Record  System. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  delete  an  existing  system  of 
records  in  the  DLA  inventory'  of  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended. 

DATES:  The  deletion  is  effective 
September  29,  1994. 

ADDRESSES:  Send  comments  to  the 
Privacy  Act  Officer,  Administrative 
Management  Branch,  Planning  and 
Resource  Management  Division.  Defense 
Logistics  Agency,  Room  5A120. 
Cameron  Station.  Alexandria.  VA 
11304-6100. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Christensen  at  (703)  617-7583. 

SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  can  be  obtained  from  the 
address  listed  above. 

The  deleted  system  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  (5  U.S.C.  552a).  as  amended,  which 
requires  the  submission  of  an  altered 
system  report. 
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Dated:  Septombur  23.  1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Ltaison 
Officer,  Department  of  Defense. 

S322.51  TPOC 

SYSTEiM  NAME: 

Training  Cohort  Dula  Base  (t'ehniary 
22.  1993.  58  FR  1 0879 1. 

Reason:  The  Defense  Logistics  Agency 
no  longer  has  a  requirement  to  collect  or 
maintain  this  information.  The  entire 
data  base  has  be«n  destroyed. 

jFK  Doc.  94-24023  Filed  9-2S-94:  fl  45  ami 

WLUNQ  COM  MOO  04  > 


Department  ot  the  Navy 

Privacy  Act  of  1974;  Alteration  of  a 
record  system. 

AGENCY:  Department  of  the  Navy.  DoD 
ACTION:  Alteration  of  a  record  system. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  alter  an  existing  system  of 
records  notice  subject  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a).  as  amended. 
The  Department  of  the  Navy  proposes  to 
add  an  additional  routitie  use  for  the 
system  as  follows:  'information  relating 
to  professional  qualifications  of 
chaplains  may  bie  provided  to  civilian 
certification  boards  and  committees, 
including,  but  not  limited  to,  state  and 
federal  licensing  authorities  and 
ecclesiastical  endorsing  organizations." 
Other  minor  administrative 
amendments  are  being  made. 
DATES:  The  alteration  will  be  effe<iive 
without  further  notice  on  October  31, 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Acting  Head.  PA/FOIA  Branch,  Office  of 
the  Chief  of  Naval  Opnrations  (N09n30). 
2000  Navy  Pentagon,  Washington,  DC 
20:i  50-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs 
Doris  Lama  at  (703)  614-2004  or  DSN 
224-2004. 
SUPPLEMENTARY  INFORMATION:  The 

complete  inventory  of  the  Department  of 
the  Navy  record  system  notices  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a).  as  amended,  have  been  published 
in  the  Federal  Register  and  may  t)e 
obtained  from  the  address  above. 

An  altered  system  report,  as  required 
by  5  use.  552a(r)  of  the  Privacy  Ad 
was  submitted  on  September  19.  1994. 
to  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 


the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  1  to  OMB  Circular  No.  A-130. 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  July  15.  1994  (59  FR 
37906.  July  25.  1994).  The  specific 
changes  to  the  record  system  are  set 
forth  below  followed  by  the  system 
notice  as  altered  in  its  entirety. 
Dated:  September  23,  1994. 


Patricia  L.  loppings. 

Alter  note  USD  Federal  Register  Liaison 
C>f{n.er.  Deportment  of  Defense. 

N01 070-3 

SYSTEM  NAME: 

Navy  Personnel  Records  System 
I  February  22.  1993.  58  FR  10696). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  first  paragraph  and  replace 
with  'Active  duty  records  are  located  at 
the  Bureau  of  Naval  Personnel,  2  Navy 
Annex,  Washington.  DC  20370-5001; 
Naval  Reserve  Personnel  Center.  New 
Orleans,  LA  70149-7800;  and  local 
activity  to  which  individual  is  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notices.' 


ROUTINE  USES  OF  RECORDS  MAIKTAINEO  IN  THE 
SYSTEM.  MCLUOING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Add  the  following  'Information 
relating  to  professional  qualifications  ol 
chaplains  may  be  provided  to  civilian 
certification  boards  and  committees, 
including,  but  not  limited  to,  state  and 
federal  licensing  authorities  and 
ecclesiastical  endorsing  organizations.' 


SYSTEM  MANAGER(S)  AND  AOOAESS: 

Delete  entry  and  replace  with  "Chief 
of  Naval  Personnel  (Pers  06).  Bureau  of 
Naval  Personnel,  2  Navy  Annex. 
Washington,  DC  20370- .5001; 
Commanding  Officers,  Ollicers  in 
Charge,  and  Heads  of  Department  of  the 
Navy  a(  tivities.  Offic  iai  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
n'cord  notifps  ' 

NOTIFICATION  PROCEDURE: 

Delete  first  |)aragraph  and  replace 
with  'Individuals  s<>ek.ing  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06),  Bureau  of 


Naval  Personnel,  2  Navy  Annex, 
Washington,  DC  20370-5001  orcont.ntl 
the  personnel  offic-er  were  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  record  notic^es. 

The  letter  should  contain  full  name, 
Social  Security  Number  (and/or  enlisted 
service  number/offic-er  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester.' 

RECORD  ACCESS  PROCEDURES: 

Delete  first  paragraph  and  replace 
with  'Individuals  seeking  access  to 
records  about  themselves  contained  in 
this  system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Bureau  of  Naval 
Personnel,  2  Navy  Annex,  Washington, 
DC  20370-5001  or  contact  the  personnel 
officer  were  assigned.' 


N01 070-3 

SYSTEM  NAME: 

Navy  Personnel  Records  System. 

SYSTEM  locatioh: 

Active  duty  records  are  located  at  the 
Bureau  of  Naval  Personnel,  2  Navy 
Annex.  Washington,  DC  20370-5001; 
Naval  Reserve  Personnel  Center.  New 
Orleans,  LA  70149-7800;  and  local 
activity  to  which  individual  is  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
I  ompilation  of  system  of  record  notices. 

Secondary  systems  are  located  at  the 
Department  of  the  Navy  Activities  in  the 
«.hain  of  command  between  the  local 
activity  and  the  headquarters  level; 
Federal  Records  Storage  Centers; 
National  Archives.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  Navy  military  personnel:  officers, 
enlisted,  active,  inactive,  reserve,  fleet 
reserve,  retired,  midshipmen,  offic-er 
candidates,  and  Naval  Reserve  Officer 
Training  Corps  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personnel  service  jackets  and  service 
records.  i:orrespondence  and  re<;ords  in 
both  automated  and  non-automated 
form  concerning  classification, 
assignment,  distribution,  promotion, 
advancement,  performance.  rtn;ruiting, 
retention,  reenlistment,  separation, 
training,  education,  morale,  personal 
affairs,  benefits,  entitlements,  discipline 
and  administration  of  naval  (lersonnel. 


AUTHORn-Y  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397. 

PURPOSE  (s): 

To  assist  officials  and  employees  of 
the  Navy  in  the  management, 
supervision  and  administration  of  Navy 
personnel  (officer  and  enlisted)  and  the 
operations  of  related  personnel  affairs 
and  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  officials  and  employees  of  the 
National  Research  Council  in 
Cooperative  Studies  of  the  National 
History  of  Disease;  of  Prognosis  and  of 
Epidemiology.  Each  study  in  which  the 
records  of  members  and  former 
memt)ers  of  the  naval  service  are  used 
must  be  approved  by  the  Chief  of  Naval 
Personnel. 

To  officials  and  employees  of  the 
Department  of  Health  and  Human 
Services,  Department  of  Veteran  Affairs, 
and  Selective  Service  Administration  in 
the  performance  of  their  official  duties 
related  to  eligibility,  notification  and 
assistance  in  obtaining  benefits  by 
members  and  former  members  of  the 
Navy. 

To  officials  and  employees  of  the 
Department  of  Veteran  Affairs  in  the 
performance  of  their  duties  relating  to 
approved  research  projects. 

To  officials  and  employees  of  Navy 
Relief  and  the  American  Red  Cross  in 
the  performance  of  their  duties  relating 
to  the  assistance  of  the  members  and 
their  dependents  and  relatives,  or 
related  to  assistance  previously 
furnished  such  individuals,  without 
regard  to  whether  the  individual 
assisted  or  his/her  sponsor  continues  to 
be  a  member  of  the  Navy. 

To  duly  appointed  Family 
Ombudsmen  in  the  performance  of  their 
duties  related  to  the  assistance  of  the 
members  and  their  families. 

To  state  and  local  agencies  in  the 
performance  of  their  official  duties 
related  to  verification  of  status  for 
determination  of  eligibility  for  Veterans 
Bonuses  and  other  benefits  and 
entitlements. 

To  officials  and  employees  of  the 
Office  of  the  Sergeant  at  Arms  of  the 
United  States  House  of  Representatives 
in  the  p>erformance  of  their  official 
duties  related  to  the  verification  of  the 


active  duty  naval  service  of  Members  of 
Congress. 

Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Government  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged  or  retired  from  the  Armed 
Forces  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  not  made  by  the  individual 
the  United  States  Government  will  be 
liable  for  the  losses  the  facility  may 
incur. 

To  federal,  state,  local,  and  foreign 
(within  Status  of  Forces  agreements)  law 
enforcement  agencies  or  their 
authorized  representatives  in 
connection  with  litigation,  law 
enforcement,  or  other  matters  under  the 
jurisdiction  of  such  agencies. 

Information  relating  to  professional 
qualifications  of  chaplains  may  be 
provided  to  civilian  certification  boards 
and  committees,  including,  but  not 
limited  to,  state  and  federal  licensing 
authorities  and  ecclesiastical  endorsing 
organizations. 

The  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  the  Navy's 
compilation  of  system  of  record  notices 
also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  may  be  stored  on 
magnetic  tapes,  disc,  and  drums. 
Manual  records  may  be  stored  in  paper 
file  folders,  microfiche  or  microfilm. 

RETRIEVABItrrY: 

Automated  records  may  be  retrieved 
by  name  and  Social  Security  Number. 
Manual  records  may  be  retrieved  by 
name.  Social  Security  Number,  enlisted 
service  number,  or  officer  file  number. 

SAFEGUARDS: 

Computer  facilities  and  terminals  are 
located  in  restricted  areas  accessible 
only  to  authorized  persons  that  are 
properly  screened,  cleared  and  trained. 
Manual  records  and  computer  printouts 
are  available  only  to  authorized 
personnel  having  a  need  to  know. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  one  year  past 
retirement,  removal,  or  resignation  of 


the  member  and  then  transferred  to  the 
National  Personnel  Records  Center 
(Military  Personnel  Records).  9700  Page 
Avenue,  St.  Louis,  MO  63132-5101  for 
permanent  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Naval  Personnel  (Pers  06), 
Washington.  DC  20370-5000; 
Commanding  Officers.  Officers  in 
Charge,  and  Heads  of  Department  of  the 
Navy  activities.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  wTitten  inquiries  to  the  Chief  of 
Naval  Personnel  (Pers  06).  Navy 
Department,  Washington.  DC  20370- 
5000  or  contact  the  personnel  officer 
where  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Navy's  compilation  of  system  of 
record  notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  military  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel,  Arlington  Annex, 
Federal  Office  Building  2,  Washington. 
DC,  for  assistance  with  records  located 
in  that  building:  or  the  individual  may 
visit  the  local  activity  to  which  attached 
for  access  to  locally  maintained  records. 
Proof  of  identification  will  consist  of 
Military  Identification  Card  for  persons 
having  such  cards,  or  other  picture- 
bearing  identification. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Chief  of  Naval 
Personnel  (Pers  06),  Navy  Department. 
Washington,  DC  20370-5000  or  contact 
the  personnel  officer  where  assigned. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Navy's 
compilation  of  system  of  records 
notices. 

The  letter  should  contain  full  name. 
Social  Security  Number  (and/or  enlisted 
service  number/officer  file  number), 
rank/rate,  designator,  militarj'  status, 
address,  and  signature  of  the  requester. 

The  individual  may  visit  the  Chief  of 
Naval  Personnel  (Pers  06).  Arlington 
Annex,  Federal  Office  Building  2, 
Washington.  DC.  for  assistance  with 
records  located  in  that  building;  or  the 
individual  may  visit  the  local  activity  to 
which  attached  for  access  to  locallv 
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maintained  records.  Proof  of 
identification  will  consist  of  Military 
Identification  Card  for  [>ersons  having 
such  cards,  or  other  picture-bearing 
identification. 

CONTESTINO  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing  records 
and  contesting  contents  and  appealing 
initial  agency  detemnnations  are 
published  in  Secretary  of  the  Navy 
Instruction  .S211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Correspondence;  educational 
institutions;  federal,  state,  and  local 
court  dot:uments;  civilian  and  military 
investigatory  reports;  general 
correspondence  concerning  the 
individual;  ofHcial  records  of 
professional  qualifications;  Navy  Relief 
and  American  Red  Cross  requests  for 
verification  of  status. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Dor  94-24022  Fiird  9-28-<)4.  8  45  am] 

WLLINO  CODE  5000-04-^ 


DEPARTMENT  OF  ENERGY 


Office  of  AfTDS  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160).  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement  " 
under  the  Agreement  for  Cooperation 
betvN  een  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  the 
Republic  of  Korea  concerning  Civil  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  of  fuel  elements 
from  the  Republic  of  Korea  to  Atomic 
Energy  of  Canada,  Ltd.  for  repair.  These 
fuel  elements  contain  51  9552  kilograms 
of  uranium  containing  10.2508 
kilograms  of  the  isotope  uranium-235 
(19.73  percent  enrichment).  Retransfer 
document  RTD/'CA(KO)-2  has  been 
assigned  to  this  retransfer. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 


This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  D.C.  on  .Septi^mber 
23.  1994. 
Salvador  N.  Ceja. 

Acting  Director.  International  and  Regional 
Security  Division,  Office  of  Arms  Control  and 
Nonproliferation. 
|FR  D(x:  94-24125  Filed  9-28-94:  8:4.S  ami 
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Alaska  Power  Administration 

Ekiutna  Project— Notice  of  Order 
Confirming  and  Approving  an 
Adjustment  of  Power  Rates  on  an 
Interim  Basis 

AGENCY:  Alaska  Power  Administration. 

DOE. 

ACTION:  Notice  of  adjustment  of  power 

rates — Ekiutna  Project,  rate  schedules 

A-Fll,  A-N12,  and  A-W3. 

SUMMARY:  Notice  is  hereby  given  that 
the  Deputy  Secretary  approved  on 
September  14,  1994^  Rate  Order  No. 
APA  12  which  adjusts  the  present 
power  rates  for  the  Ekiutna  Project.  This 
is  an  interim  rate  action  effective 
October  1. 1994.  for  a  period  of  12 
months.  This  rate  is  subject  to  final 
confirmation  and  approval  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  a  period  of  up  to  five  years. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lloyd  Linke.  Director.  Power  Division. 
Alaska  Power  Administration.  2770 
Shenvood  Ln..  Suite  2B.  Juneau.  AK 
99801.  (907)586-7405. 
SUPPLEMENTARY  INFORMATION:  On  May  3. 
1994.  the  Alaska  Power  Administration 
(.\PA)  published  a  Federal  Register 
notice  of  its  intention  to  adjust  current 
power  rates  for  the  Ekiutna  Project  for 
a  period  of  up  to  five  years.  The  present 
rates  are  17  mills  per  kilowatthour  for 
firm  energy.  10  mills  per  kilowatthour 
for  non-firm  energy,  and  0.3  mills  per 
kilowatthour  for  wheeling.  These  rates 
were  approved  by  FERC  Order,  Docket 
No.  EF91-1011-000  issued  January  25. 
1991.  for  the  period  October  1.  1990, 
through  September  30.  1994. 

Based  on  comments  received  during 
the  public  information  process,  APA 
now  proposes  that  rates  be  adjusted 
beginning  October  1.  1994.  for  a  period 
of  up  to  five  years.  The  new  rates  would 
be  18.7  mills  per  kilowatthour  for  firm 
energy,  10  mills  per  kilowatthour  for 
non-firm  energy,  and  0.3  mills  per 
kilowatthour  for  wheeling.  The  Federal 
Register  notice  also  indicated  APA's 
intention  to  seek  interim  approval  of  the 
proposed  rates  by  the  Deputy  Se<-.relary 


of  Energy  pending  final  confirmation 
and  approval  of  the  rates  by  FERC. 

Following  review  of  APA's  proposal 
within  the  Department  of  Energy,  on 
September  14.  1994. 1  approved  on  an 
interim  basis  Rate  Order  No.  APA-12 
which  adjusts  the  present  Ekiutna  Rates 
for  period  of  up  to  five  years  beginning 
October  1.  1994.  subject  to  final 
confirmation  and  approval  by  FERC. 

Issued  at  Washington.  DC  on  Sf-ptenilxT 
14.  1994. 

WUIiam  H.  White, 

Deputy  Secretary. 

In  the  Matter  of:  Alaska  Power 
Administration — Ekiutna  Project  Power 
Rates. 
Rate  Order  No.  APA-12 

Order  Confirming  and  Approving 
Power  Rates  on  an  Interim  Basts 

September  14.  1994. 

This  is  an  interim  rale  action  subject 
to  review  and  approval  of  the  Federal 
Energy  Regulatory  Commission.  It  is 
made  pursuant  to  the  authorities 
delegated  in  DOE  Delegation  Order  No. 
0204-108.  Amendment  No.  3  to  that 
Order. 

Background 

The  Ekiutna  Project  was  completed  by 
the  U.S.  Bureau  of  Reclamation  in  1955. 
The  Alaska  Power  Administration  has 
operated  and  maintained  the  project 
since  1967.  The  Ekiutna  Project  is  a 
single-purpose  project  comprised  of  a 
dam.  reservoir,  30,000-kw  hydroelectric 
plant,  45  miles  of  115-kV  transmission 
lines,  and  three  substations  serving  the 
Anchorage  and  Palmer  areas.  All  project 
costs  are  allocated  to  power.  The  entire 
output  of  the  project  is  under  contract 
to  three  preference  customers  in  the 
Anchorage-Palmer  area  on  a  take-or-pay 
basis. 

Rate  Schedules  A-FlO,  A-NH  and 
A-VV2  now  in  effect  for  the  Ekiutna 
Project  were  confirmed  and  approved  by 
order  of  the  Federal  Energy  Regulatory 
Commission.  Docket  No.  EF91-1011- 
000  issued  January  25,  1991  for  a  period 
ending  September  30, 1994. 

Discussion 

System  Fepayrnent 

Studies  prepared  by  the  Alaska  Power 
Administration,  as  required  by  DOE 
Policy  No.  RA  6120.2,  demonstrate  that 
the  present  firm  rate  must  be  increased 
to  provide  sufficient  revenue  to  meet 
requirements  for  the  rate  period  and 
meet  project  repayment  criteria  by  the 
end  of  the  repayment  period.  On  that 
basis,  the  Alaska  Power  Administration 
proposes  an  adjustment  of  the  firm  rate 
for  a  period  not  to  exceed  five  years. 
The  Administrator  of  Alaska  Power 


Administration  has  certified  that  the 
new  rates  are  consistent  with  applicable 
law  and  that  they  are  the  lowest 
possible  rates  to  customers  consistent 
with  sound  business  principles. 

Environmental  Impact 

Alaska  Power  Administration  has 
concluded  with  Departmental 
concurrence  that  this  rate  action  will 
have  no  significant  environmental 
impact  within  the  meaning  of  the 
Environmental  Policy  Act  of  1969.  It  is 
the  Alaska  Power  Administration's 
determination  that  the  rate  adjustment 
does  not  exceed  the  rate  of  inflation  and 
therefore  is  categorically  excluded  from 
the  NEPA  process  as  defined  in  40  CFR 
1508.4  and  is  listed  as  a  categorical 
exclusion  for  EXDE  in  10  CFR  1021, 
Appendix  84. 3.  The  proposed  action  is 
not  a  major  Federal  action  for  which 
preparation  of  an  Environmental  Impact 
Statement  is  required. 

Availability  of  Information 

Information  regarding  this  rate  action, 
including  studies  and  other  supporting 
material,  is  available  for  public  review 
in  the  offices  of  the  Alaska  Power 
Administration.  2770  Sherwood  Lane. 
Suite  28,  Juneau,  Alaska. 

Public  Notice  and  Comment 

Opportunity  for  public  review  and 
comment  on  the  rate  action  was 
announced  by  notice  in  the  Federal 
Register  on  May  3. 1994.  and  in  three 
paid  advertisements  of  newspapers  in 
the  market  area  on  May  1.  5.  and  8. 
1994.  The  notice  provided  for  a 
comment  period  of  90  days  following 
publication  in  the  Federal  Register.  A 
public  information  and  comment  forum 
was  scheduled  in  Anchorage,  Alaska  on 
June  14.  1994.  with  public  comment 
period  ending  August  2.  1994.  The 
public  information  and  comment  forum 
was  canceled  on  June  7. 1994,  due  to 
lack  of  interest,  in  accordance  with  10 
CFR  903.15(b),  10  CFR  903.15(c)  and  the 
Alaska  Power  Administration's  prior 
notices  of  the  public  forum. 

Submission  to  FERC 

The  rates  herein  confirmed,  approved, 
and  placed  in  effect  on  an  interim  basis, 
together  with  supporting  documents, 
will  be  submitted  promptly  to  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  confirmation  and  approval 
on  a  final  basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  hereby  confirm 
and  approve  on  an  interim  basis, 
effective  October  1, 1994,  attached 


Wholesale  Power  Rate  Schedules  A-Fll 
A-N12,  and-A-W3.  These  rate 
schedules  shall  remain  in  effect  on  an 
interim  basis  for  a  period  of  12  months 
unless  such  period  is  extended  or  until 
the  Federal  Energy  Regulatory 
Commission  confirms  and  approves 
them  or  substitute  rate  schedules  on  a 
final  basis. 

Issued  at  Washington,  DC.  this  14th  day  of 
September  1994. 

William  H.  White. 
Deputy  Secretary. 
Schedule  A-Fll 
UNITED  STATES 
DEPARTMENT  OF  ENERGY 
Alaska  Power  Administration 
Ekiutna  Project.  Alaska 

Schedule  of  Rates  for  Wholesale  Firm  Power 
Service 

Effective: 

October  1 ,  1994  for  a  maximum  of  five 
years. 
Available: 

In  the  area  served  by  the  Ekiutna  Project. 
Alaska 
Character  and  Conditions  of  Service: 

Alternating  current,  sixty  cycles,  three- 
phase,  delivered  and  metered  at  the  low- 
voltage  side  of  substation. 
Monthly  Rate: 

Capacity  charge:  None 

Energy  charge:  All  energy  at  18.7  mills  per 
kilowatt-hour 
Minimum  Annual  Capacity  Charge: 

None 
Billing  Demand: 

Not  applicable 
Adjustments: 

For  transformer  losses:  If  delivery  is  made 
at  the  high-voltage  side  of  the  customer's 
substation  but  metered  at  the  low-voltage 
side,  the  meter  readings  will  be  increased  2 
percent  to  compensate  for  transformer  losses. 

For  power  factor:  None.  The  customer  will 
normally  be  required  to  maintain  power 
factor  at  the  point  of  delivery  of  between  90 
percent  lagging  and  90  percent  leading. 

For  auxiliary  power  service:  Auxiliary 
power  supplies  may  be  used  in  conjunction 
with  the  service  hereunder  if  the  parties 
hereto,  prior  to  the  Contractor's  utilization  of 
any  such  auxiliary  power  supply,  have 
entered  into  a  written  operating  agreement 
defining  the  procedure  by  which  the  amount 
of  power  and  energy  ^'11  be  determined. 

Schedule  A-Nl 2 
U>frrED  STATES 
DEP.\RTME.\T  OF  ENTRGY 
Alaska  Power  Administration 

Ekiutna  Project.  Alaska 

Schedule  of  Rates  for  Wholesale  Nonfirm 
Power  Service 

Effectix-e: 
October  1, 1994  for  a  maximum  of  five 
years. 
Available: 


In  the  area  served  by  the  Ekiutna  Project. 
Alaska 
Applicable: 
To  firm  power  customers  normally 
maintaining  generating  facilities  or  other 
sources  of  energy  sufficient  to  supply 
their  requirements. 
Character  and  Conditions  of  Service: 
Alternating  current,  sixty  cycles,  three- 
phase,  delivered  and  metered  at  the  low- 
voltage  side  of  substation. 
Monthly  Rate: 
Capacity  charge:  None 
Energy  Charge:  All  energy  at  10.0  mills  per 
kilowatt-hour 
Minimum  Charge: 

None 
Billing  Demand: 
Not  applicable 
Adjustments: 
For  character  and  conditions  of  service: 

None 
For  transformer  losses:  If  delivery  is  made 
at  the  high-voltage  side  of  the  customers 
substation  but  metered  at  the  low-voltage 
side,  the  meter  readings  will  be 
increased  2  percent  to  compensate  for 
transformer  losses. 

Schedule  A-W3 
UNTTED  STATES 
DEPARTMENT  OF  ENERGY 
Alaska  Power  Administration 

Ekiutna  Project,  Alaska 

Schedule  of  Rates  for  Wholesale  Wheeling 
Service 

Effective: 
October  1 .  1 994  for  a  maximum  of  five 
years. 
Available: 
In  the  area  served  by  the  Ekiutna  Project. 
Alaska 
Applicable: 
To  all  non-federal  power  Uansmitted  over 
Ekluma  Project  transmission  facilities  for 
the  benefit  of  Project  customers. 
Character  and  Conditions  of  Service: 
Alternating  current,  sixty  cycles,  three- 
phase,  delivered  and  metered  at  the  low- 
voltage  side  of  substation. 
Monthly  Rate: 
Capacity  charge:  None 
Energy  Charge:  All  energ\'  wheeled  for 
others  at  .3  mills  per  kilowatt-hour. 
Minimum  Charge: 

None 
Billing  Demand: 
Not  applicable 
Adjustments: 
For  character  and  conditions  of  serxice: 

None 
For  transformer  and  transmission  losses: 
As  specified  in  wheeling  contracts. 

(FR  Doc  94-24126  Filed  9-28-^;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No  EF94-4021-000.  et  al.] 

Southwestern  Power  Administration,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  22.  1M4 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Power  Administration 

I  Docket  No  EF94-^021-()0()| 

Take  notice  that  the  Deputy  Secretary, 
U.S.  Department  of  Energy,  on 
September  14,  1094.  submitted  to  the 
Federal  Energy  Kegulator>'  Commission 
(Commission)  for  confirmation  and 
approval  on  a  final  basis,  pursuant  to 
the  authority  vested  in  the  Commission 
by  Delegation  Order  No.  0204-108,  as 
amended  Novembt^r  10.  1993,  .SH  FR 
59717.  an  annual  power  rate  of 
$2.168.1,16  for  the  sale  of  power  and 
energy  by  the  Southwestern  Power 
Administration  (Southwestern)  from  the 
Sam  Rayburn  Dam  Hydroelectric  Project 
(Raybum)  to  the  Sam  Rayburn  Dam 
Electric  Cooperative.  Inc.  (SRDEC).  The 
rate  was  confirmed  and  approved  on  an 
interim  basis  bv  the  Deputy  Secretary  in 
Rate  Order  No.  SWPA-31  for  the  period 
October  1.  1994.  through  September  M). 
199H,  and  has  IxH'n  submitted  to  the 
Commission  for  confirmation  and 
approval  on  a  final  basis  for  the  same 
period.  The  rate  supersedes  the  annual 
power  rate  of  $2,076,444,  which  the 
Commission  approved  on  a  final  basis 
August  11.  1993,  under  Do«:kKt  No. 
EF93-4021-000  for  the  period  April  1. 
1993.  through  September  30.  1997.  The 
annual  rate  of  52,168,136  is  based  on 
the  1994  Revised  Power  Repayment 
Study  for  Rayburn  and  represents  an 
annual  increase  in  revenue  of  $91,692, 
or  4.4  pert  ent.  to  satisfy  repayment 
criteria. 

Commenl  date  October  11.  1994.  in 
accordant  e  with  Standard  Panigrnph  E 
at  the  end  of  this  notif:e. 

2.  Suulhwestem  Power  Administration 

IDfM.ktJt  Nu   1;F44-40H1-(MM)| 

Take  notit;e  that  the  Deputy  Sei:re1arv. 
U.S.  Department  of  Energy,  on 
September  14,  1994,  submitted  to  the 
Federal  Energy  Rt^gulatory  (itjmmission 
(Commission)  for  tonfirmation  and 
approval  on  a  final  basis,  pursuant  to 
the  authority  vested  in  the  Commission 
by  Delegation  Order  No.  0204-108,  as 
amended  November  10.  1993.  .SH  FR 
.')9717.  an  annual  pt)wer  rate  of  $294,312 
for  the  sale  of  power  and  energy  by  the 
Southwestern  Power  Adniinistrnlioii 
(Southwestern)  from  the  RoImtI  I). 


Willis  Hydroelectric  Pro)ei,i  lU  uii.sj  to 
the  Sam  Raybum  Municipal  Power 
Agent;y  (SRMA).  The  rate  was 
confirmed  and  approved  on  an  interim 
basis  by  the  Deputy  Secretary  in  Rate 
Order  No.  SVVPA-30  for  the  period 
0«:tober  1,  1994.  through  September  30. 
1998,  and  has  been  submitted  to  the 
Commission  for  confirmation  and 
approval  on  a  final  basis  for  the  same 
period.  The  rate  supersedes  the  annual 
power  rate  of  $284,580.  whit:h  the 
Commission  approved  on  a  final  basis 
August  11.  1993,  under  Docket  No. 
EF93-4081-O00  for  the  period  April  1, 
1993,  through  September  30.  1997  The 
annual  rate  of  $294,312  is  based  on  the 
1994  Revised  Power  Repayment  Study 
for  Willis  and  represents  an  annual 
int:rease  in  revenue  of  $9,732.  or  3,4 
percent,  to  satisfy  repayment  t:riteria. 
Comment  date:  0<:tober  1 1 ,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Wartsila  Diesel  Dominicana.  S.A. 

|D(>(  kpt  No.  ECi94-97-0(X)| 

Wartsila  Diesel  Dominic:ana,  S  A 
I  "Dominicana")  (c/o  Lee  M.  Goodwin. 
Reid  &  Priest.  701  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20004) 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  applitation  on 
September  20.  1994  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Pari  365  of  the 
Commission's  Regulations. 

Dominit;ana  is  a  Dominit;an  Republic 
t:ompany  formed  to  develop,  own.  and/ 
or  operate  eligible  facilities.  Dominitana 
will  operate  two  diesel  ele«;tric 
generating  facilities  in  the  Dominit  an 
Republic.  Dominic.ana  states  that  it  also 
may  engage  in  projet:!  development 
activities  associated  with  its 
development  or  acquisition  of  operating 
or  ownership  interests  in  additional  as- 
yet  unidentified  eligible  facilities  ond/or 
exempt  wholesale  generators  that  meet 
the  t;riteria  in  Set;tion  32  of  the  Publit: 
Utility  Holding  Company  At:t. 

Comment  date:  Octobei  1 1 .  1994.  in 
at.cordant;e  with  Standard  Paragraph  K 
at  the  end  of  this  notice. 

4.  New  York  Stale  Electric  fk  lias 
(Corporation 

I  Dot  kit  No  EK<M-'»h()-000| 

Take  notice  that  New  York  Klet.tric  & 
Gas  Corporation  (NYSEG)  on  September 
12.  1994.  tendered  for  filing  an 
amendment  to  its  February  8.  1994 
filing  in  the  above-refereni:ed  dot  ket. 
NYSEG's  filings  in  this  dot  k(>t  pertain  to 
an  Agretnuent  between  NYSECi  antl 
Baltimore  Gas  &  Elet:tric  Company 
(BG«cE).  under  whith  NYSEG  m.iv  sell 
.mtl  BG*E  may  purt:hase  energy  only  or 


lUectru.  generating  capauty  and  . 
associated  energy,  as  the  parlies  may 
mutually  agree  from  time  to  time.  The 
current  filing  is  being  made  at 
Commission  Staffs  request  and  explains 
various  aspects  of  the  agreement. 

NYSEG  requests  that  February  9.  1994 
be  allowed  as  an  effective  date  of  this 
filing  and  requests  waiver  of  the  60-day 
notice  requirement  for  good  t:ause 
shown. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Servit:e 
Commission,  the  Maryland  Public 
Service  Commission  and  BG&E. 

Comment  date:  October  7,  1994,  in 
accordant;e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Rochester  Gas  and  Electric 
Corporation 

IDotkft  No  ER94-1640-000I 

Take  notice  that  Rochester  Gas  and 
Electric  Corporation  (RG&E).  on 
September  8.  1994.  tendered  for  filing  a 
Servite  Agreement  for  acceptani;e  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  RG&E  and  North 
American  Energy  Conservation,  Inc.  The 
terms  and  t:onditions  of  servit;e  under 
this  Agreement  are  made  pursuant  to 
RG&Es  FERC  Electric  Rate  Schedule. 
Original  Volume  1  (Power  Sales  Tariff) 
acf;epted  by  the  Commission  in  Dot.ket 
No.  ER94-1279.  RG&E  also  has 
requested  waiver  of  the  60-day  nolitie 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  dfjfe;  October  5,  1994.  in 
at:t:ordan(:e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duquesne  Light  Company 

|l)<i(  k.-t  No  1X94-1  ()-()00| 

Take  notit;e  that  on  September  16. 
1994.  Duquesne  Light  Company  filed  an 
application  requesting  that  the 
Commission  order  the  Allegheny  Power 
System  to  provide  300  MW  of  finn 
transmission  servit:e  for  a  twenty-year 
term.  Duquesne  has  requested  firm 
transmission  .servif:e  that  provides 
flexibility  in  changing  ret.eipt  and 
delivery  points,  and  also  has  requested 
non-firm  service  to  the  extent  Duquesne 
is  not  using  its  full  firm  reservation. 
Duquesne  has  requested  that  servite 
conimentf  no  later  than  the  date  any 
facilities  upgrades  necessary  to  provide 
the  servii;e  are  installed. 

Comment  do/e.  October  11.  1994.  xn 
aixiordance  with  Standard  Paragraph  K 
at  the  end  of  this  notit  e. 

Standard  Paragraphs: 

E.  Any  |>erson  desiring  to  be  heanf  or 
to  protest  said  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
H2.-)  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Prot-edure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
(  omment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
.■\ny  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
SfiT^'tary. 
ITK  Doc.  94-24123  Fileti  9-28-94;  8:45  am] 

BILLING  CODE  6717-01-P 

[Project  No.  2614-021  Kentucky] 

City  of  Hamilton,  Ohio;  Availability  of 
Environmental  Assessment 

Sfptember  23.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  486, 
52  FR  47897).  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
for  amendment  of  license  for  the 
Greenup  Project,  located  on  the  Ohio 
River,  in  Greenup  County,  Kentucky, 
and  has  prepared  an  Environmental 
Assessment  (EA)  on  an  change  made  to 
the  project's  transmission  line.  In  the 
EA.  the  Commission  staff  concluded 
that  the  change  to  the  transmission  line 
should  be  approved  with  modification. 
Further,  the  Commission  staff 
concluded  that  approval  of  the  proposed 
amendment  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  N.E., 
Washington,  DC  20426. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice.  .\n\ 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 


DC  20426.  Please  affix  Project  No.  2614- 

021  to  all  comments.  For  further 

information,  please  contact  Mr.  Jon 

Cofrancesco  at  (202)  219-0079. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-24049  Filed  9-28-94;  8:45  am] 

BlLLIhG  CODE  6717-01-M 

[Docket  No.  CP94-282-000] 

Northwest  Pipeline  Corporation; 
Availability  of  the  Environmental 
Assessment  for  the  Proposed  Hood 
River  Pipeline  Loop  and  Extension 
Project 

Si'ptrmbcr23,  1994. 

The  staff  of  the  Federal  Energy  • 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  facilities  proposed  by 
Northwest  Pipeline  Corporation 
(Northwest)  in  the  above-referenced 
docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  Hood  River  Pipeline  Loop  and 
Extension  Project  in  Klickitat  County. 
Washington,  including: 

•  3.7  miles  of  loop  of  6-inch-diameter 
pipeline, 

•  1.6  miles  of  new  6-inch-diameter 
pipeline,  and 

•  a  new  meter  station. 

The  purpose  of  the  proposed  project 
would  be  to  provide  up  to  11,000 
million  British  thermal  units  per  day  of 
natural  gas  to  the  planned  Klickitat 
Energy  Partners  cogeneration  facility. 

The  staff  has  recommended  an 
alternative  to  the  proposed  route  in  the 
Columbia  .Kiver  Gorge  National  Scenic 
Area's  agriculturally  designated  General 
Management  Area.  The  discussion  of 
the  alternatives  begins  on  page  11  of  the 
EA. 

The  EA  has  been  placed  in  the  public 
files  on  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Division  of 
Public  Information.  941  North  Capitol 
Street  NE.,  Room  3104,  Washington.  DC 
20426.  (202)208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 


A  limited  number  of  copies  of  the  EA 
are  available  from:  Mr.  Bob  Kopka, 
Environmental  Project  Manager, 
Environmental  Review  and  Compliance 
Branch  I,  Office  of  Pipeline  Regulation. 
Room  7215,  825  North  Capitol  Street, 
NE.,  VVashington.  DC  20426.  (202)  208- 
0282. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  No.  CP94-282- 
000,  and  be  addressed  to;  Office  of  the 
Secretary.  Federal  Energy  Regulatory- 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  October  24,  1994.  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr. 
Bob  Kopka,  Environmental  Project 
Manager. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Prtx:edure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3). 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  from  Mr.  Bob  Kopka. 
Environmental  Review  and  Compliance 
Branch  I,  Office  of  Pipeline  Regulations, 
at  (202)  208-0282, 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc  94-24048  Filed  9-28-94;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  Nos.  CP93-6ie-000  and  CP93-618- 
001] 

Pacific  Gas  Transmission  Company; 
Availability  of  the  Environmental 
Assessment  for  the  Proposed  PGT 
Expansion  It  Project 

Spptf?mtK>r  23.  1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Pacific  Gas  Transmission  Companv 
(PGT)  in  the  above  dockets. 


4»»ifV4 


Federal   Re^wler  /   Vnl    5<»    No    1RR   /  Thnrxrl.n     Spptfinfw'r  2')    1«^«44    '    Notfr*«; 


Federal  Register  /  Vol.  59.  No.  188  /  Thursday,  September  29,  1994  /  Notices  49655 


496  S4 


heeleral   Kr^ifAtit  /  Vol.  59.  No.  188  /  Thiirwiav.  September  29.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  18R  /  Thursday,  September  29,  1994  /  Notices 


49655 


The  LA  n-as  prepared  lo  saitsty  iDe 
requiraoteius  of  the  Nabasai 
Environmmital  Pulic>'  Ad.  The  staff 
concludes  that  s(>proval  of  tiw  proposed 
proiect.  with  approprialp  niitigiitinf; 
maasores,  would  doI  coustitule  a  major 
Federal  action  significantly  afi««:tin^  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
enviromDmAal  effm:ts  of  the 
confstriK^tioji  and  opwralion  o1  itie 
proposed  Pl^T  Expansion  II  Pro<e<j|, 
including  two  laterals  off  PGT's  exifiliitg 
mainline  system: 

•  Medford  Exte-nsion.  life  -S  miles  of 
new  12-inc;h-diam<ler natural  j<as 
pipeline; 

•  Coyote  Springs  ExtensKin   18.5 
miles  oil  new  12inch-dian»eier  oMural 
^as  pipelifK'. 

•  Two  new  meter  slatiorK  tr.e 
Medford  Metur  Station  and  tlH-  C^iyole 
Sprinj^s  Meter  Station;  and 

•  Two  new  servi(»«  tnps  .'•no 
appurtenant  fa<:iliti«K. 

The  purpose  of  the  proptjvd  (aiiiities 
would  be  to; 

(l)Pro\j(ie  about  1f>.4*Ui  ir.:liion 
British  thermal  units  per  dj\  (MWiBtu/ 
d)  of  firm  annuui  tran5:pun>itMii^  service 
and  additional  15.000  MMBtu  d  of  nrm 
winter  transportation  .ser\  i(  e  thmiijjh 
the  Medford  Exteiision;  <iiid 

(2)  Provirte  ahout  41.000  MMBlu/d  of 
firm  traiisportjrtion  servirw  through  the 
Coyote  vSprings  Extension.  The  EA  also 
evaluates  alternatives  to PtiTs  proposal. 

The  EA  has  been  placed  in  the  public 
files  of  Ihf  FERC  and  is  available  for 
public  inspection  at:  Federal  Eiiergy 
Regulatory  Q>mmissi<Mi  Division  of 
Public  Information.  <441  North  Capitol 
Street  NE..  Room  .1104.  Washmglon,  DC 
20426.  (202)  20H-1 371. 

Copies  have  been  nwiled  to  ^e*^eral, 
state  and  lo<.al  agemi«^.  pnhlii  interest 
groups,  interested  i:i<ljv  idunls. 
newspapers,  and  parlies  to  thi* 
proceeding. 

A  limited  number  ol  copies  oi  the  EA 
are  available  from;  Ms  Alisa  LyLens. 
Environmental  Project  Mai>ager, 
Envirunniental  Review  and  C^uinpliance 
Branch  I.  Office  of  Pipeline  Regulation, 
Room  7312,  «25  North  Cipitol  Street 
NF  ,  Washington,  DC  20426,  (202)  208- 
0766. 

Any  person  wishing  to  cunuuejil  on 
the  EA  may  do  so.  Written  <x>nuneuts 
must  refereni  e  Do<;ket  Nos  CPvt.i-ftlH- 
000  and  CPQ.t-6 18-001   ConiMi.-nlN 
should  be  addressed  to  Office  of  the 
Se<:retary,  Federal  Eneryy  Regulatory 
Commission.  H25  North  C-apitol  .StnH-t 
NE..  Washington.  DC  20428 

Comments  should  ite  filed  as  .voon  as 
possible,  but  must  be  rets'ived  iu>  later 
than  October  28.  1994.  to  ensure 
consideration  prior  to  a  Cioi>imi>Kion 


oeu&iun  on  tliis  prafiosal.  A  i  opv  oi  ai.\ 
comments  shouM  aim  be  sent  to  Ms 
Alisa  Lykens,  Enx-irofimental  Project 
Manager. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  inter\'ene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Prot-adiuv  (18  CFR 
385.214). 

Additional  information  about  this 
project  is  available  from  Ms.  Alisa 
Lykens.  Environmental  Review  and 
Compliance  Branch  1,  Office  of  Pipeline 
Regulation,  at  (202)  208-0766. 
Lois  D.  CmImU. 
Strcrvtary 

jFR  Doc.  94-2404*  FiK-d  *-2IMM:  8  45  ami 
BILUNO  OOR  inT-oi-a 


[Oockat  No.  CP»4-toa-000] 

Transcontinent3i  G.is  Pipe  Lirte 
Corporation;  Ava.  aDl-tv  v'  t"^*; 
Environmantai  As&essrr.eni  rof  the 
Proposed  199S/1996  Southeast 
Expansion  Project 

.Sepumtx'i  z'j.  I'W'l 

The  staff  of  tlie  Federal  Energy 
Regulatory  Commission  fFERCor 
Commission)  has  prepared  an 
Environmental  Assessment  (EA)  on  the 
natural  gas  pipeline  hicilites  proposed 
by  Trans(.oiitiiu!nlal  Gas  Pipe  Line 
Corporation  (Transtx))  in  the  above- 
reveriMiced  doiiiel. 

The  EA  was  prepared  to  satisfy  the 
requirements  oi  the  National 
Enviroiimenlnl  Policv  Act.  The  staff 
concludes  that  approval  of  the  proposed 
projetl.  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  aclion  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effe«.1s  of  the 
c;onstruction  and  operation  of  the 
proposed  199r)'1996  Southf;i;.t 
Expansion  Projetl.  The  projecl  involves 
construction  of  about  15.1  miles  of  42- 
inch-diameter  natural  gas  pipebne  loop 
in  Chilton  and  Autauga  Counties. 
Alabama;  69.700  hp  of  new  compression 
at  four  existing  (»mpn^sor  stations;  and 
t>quipment  modifir;atioQS  to  allow 
increased  annual  operaiing  ho^irs  at  one 
existing  compressor  station,  in  addition. 
Georgia  Power  Company  (Georgia 
Power)  plans  to  ( on.stntcl  an  eieclric 
substation  and  a  2  4  mile-long  power 
transmission  Une  to  serve  Compressrw 
blation  120. 

The  locations  of  the  lorapressor 
stations  are  as  follows: 


•  I  AMitpressor  .Station  90,  Maren^ 
Cmint\.  Alabamfl 

•  CoiTipres«;nr  S!;ition  100,  Chilton 
CoMHty.  Ala<>aiHa 

•  Compressor  Station  110,  Randolph 
County,  Alabsnria. 

•  Compressor  Station  120,  llenry 
Conaty.  Georgia. 

•  Compressor  Station  150.  Iredell 
County.  North  Carolina. 

The  purpose  of  the  proposed  proje*:! 
would  be  to  provide  additional 
transportation  rapacity  of  165.000 
thousand  cubit,  feet  per  day  (Mcfd)  ol 
natural  gas  to  Transco's  Southeastern 
market. 

The  specific  issue  addressed  in  the 
£A  include: 

•  Noise  from  the  compressor  stations: 

•  Construciion  near  residences; 

•  Protection  of  groundwater 
resources; 

•  Erosion  control; 

•  Stream  and  wetland  crossings; 

•  Threatened  and  endangered 
species;  and 

•  Cultural  resources. 

The  ElA  has  been  placed  in  the  pubKc 
flies  of  the  FLiiC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission.  Division  of 
Public  Information,  941  North  Capitol 
Shf«M  NE..  Room  3104,  Washington.  DC 
20426;  (202j  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  aixi  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
pro<  ceding. 

A  limited  number  of  copies  of  the  EA 
are  availab^  from:  Ms.  Laura  Turner. 
Environmental  Proje<;t  Manager. 
Environmental  Review  and  Compliance 
Branch  II.  Office  of  Pipeline  Regulation, 
Room  7312, 825  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  208- 
0916. 

Any  person  w  ishing  to  comment  on 
the  EA  ma\  do  so.  Written  comments 
must  referent*  Docket  No.  CP94-109- 
000  and  be  addressed  to:  Office  of  the 
Se<;retary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC.  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  rB<»ived  no  later 
than  October  24.  1994.  to  ensure 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Ms. 
Laura  Turner,  Environmental  Projetjt 
Manager. 

Corameuts  will  be  ixjiisideitid  by  the 
Commission  but  will  txift  serve  to  make 
the  com  men  tor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  maj* 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR 
385.214). 

The  date  of  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
interveiior  status  to  have  ^our  commets 
considered. 

Additional  information  about  this 
project  is  available  from  Ms.  Laura 
Turner,  Environmental  Review  and 
Compliance  Branch  II,  Office  of  Pipeline 
Regulation,  at  (202)  208-0916. 
Lois  D,  Cashell, 
Secretary. 
|FR  Doc.  94-24047  Filcii  9-28-94;  8:45  ami 

BILLING  CODE  e717-01-M 

(Docket  No.  CP94-779-000,  et  al.] 

Natural  Gas  Pipeline  Company  of 
America,  et  al.;  Natural  Gas  Certificate 
Filings 

.Scptemtjer  22. 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Natural  Gas  Pipeline  Company  of 
America 

|D()(,ket  No.  CP94-779-000) 

Take  notice  that  on  September  15. 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  filed  an  application 
in  Docket  No.  CP94-779-O00  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act, 
and  Subpart  A  of  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
regulations  for  a  certifii:ate  of  public 
convenience  and  necessity  authorizing 
it  to  construct  and  operate  a  new  4,000 
HP  electric  compressor  motor  as  a 
re|)lacement  for  an  existing  3,000  HP 
electric  compressor  at  its  North  Lansing 
storage  field  located  in  Harrison  and 
Gregg  Counties,  Texas,  all  as  more  fully 
sit  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Natural  states  that  the  existing  motor 
has  experienced  maintenance  problems 
and  is  less  efficient  than  the  proposed 
new  motor.  Also,  the  existing 
(ompression  facilities,  to  which  the  new 
motor  will  be  attached,  can  operate 
effectively  with  a  4.000  HP  unit.  The 
incremental  co.st  of  the  additional  1.000 
HP  is  only  about  S50.000  to  $60,000. 
The  total  estimated  cost  of  this 
replacement  is  approximately  $400,000. 
Natural  further  states  that  the  increase 
in  horsepower  will  allow  Natural  to 
inject  more  gas  at  North  Lansing  on  a 


daily  basis.  According  to  Natural,  this 
increase  in  injection  capability  will 
benefit  all  of  Natural's  customers  who 
want  to  take  advantage  of  price  savings 
in  their  natural  gas  purchases.  Natural 
states  that  it  is  not  proposing  any 
changes  in  its  certificated  storage 
inventory  or  peak  day  deliverability 
levels  at  North  Lansing. 

Comment  dafe;  October  13,  1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  East  Tennessee  Natural  Gas 
Company 

jDotket  No.  CP94-781-0O01 

Take  notice  that  on  September  16. 
1994.  East  Tennessee  Natural  Gas 
Company  (East  Tennessee).  P.O.  Box 
2511,  Houston,  Texas  77252,  filed  in 
Docket  No.  CP94-781-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  for  Smelter  Service 
Corp.  (Smelter  Service)  under  East 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-4 12-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

East  Tennessee  proposes  to  construct 
and  operate  a  two-inch  hot  tap, 
interconnect  piping  and  measurement 
facilities  located  near  M.P.3203A- 
301  +  1.5  in  Maury  County,  Tennessee. 
East  Tennessee  states  that  these 
facilities,  costing  $37,020,  would  be 
paid  for  by  Smelter  Service.  East 
Tennessee  also  states  that  Smelter 
Service  has  requested  delivery 
capability  of  800  Dekatherms  of  natural 
gas  per  day  which  would  be  used  for 
various  sales  agreements.  East 
Tennessee  asserts  that  this  service 
would  be  covered  by  an  Operational 
Balancing  Agreement  pursuant  to  the 
terms  and  of  its  Rate  Schedule  LMS- 
MA.  Finally.  East  Tennessee  states  that 
it  has  sufficient  capacity  to  accomplish 
this  delivery  without  harming  its  other 
customers. 

Cnmmunt  date:  November  7,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Northwest  Pipeline  Corporation 

I  Docket  No.  CP94-782-OOOJ 

Take  notice  that  on  September  16. 
1994,  Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City.  Utah  84108,  filed  in  Docket  No. 
CP94-782-O00  a  request  pursuant  to 
Sections  157.205.  157.211.  and  157.216 
of  the  Commission's  Regulations  under 


the  Natural  Gas  Act  (18  CFR  157.205,       • 
157.211,  and  157.216)  for  authorization 
to  upgrade  its  Meridian  and  Mountain 
Home  Meter  Stations  in  Ada  and  Elmore 
Counties,  Idaho,  respectively,  by 
partially  abandoning  existing  regulator 
facilities  and  appurtenances  and 
construction  and  operating  appropriate 
replacement  facilities  to  accommodate  a 
request  by  Intermountain  Gas  Company 
(intermountain)  for  additional  delivery 
capabilities  at  these  points  to 
accommodate  significant  growth  in  both 
areas.  The  proposed  request  is  being 
made  under  Northwest's  blanket 
certificate  authority  issued  in  Docket 
No.  CP82^33-000  pursuant  to  Section 
7  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  that  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Northwest  proposes  to 
remove  and  retire  the  two  existing  2- 
inch  regulators  from  the  secondary 
meter  run  and  relocate  one  of  the  4-inch 
regulators  from  the  primary  meter  run  at 
the  Meridian  Meter  Station.  Northwest 
states  that  thg  existing  4-inch  regulator 
will  be  re-installed  in  the  secondary 
meter  run  which  will  resuh  in  the 
station  not  being  operated  in  a  monitor 
configuration.  It  is  stated  that  this 
proposed  change  will  increase  the 
maximum  design  delivery  capacity  of 
the  Meridian  Meter  Station  from  40,500 
Dt  per  day  at  350  psig  to  approximately 
60,097  Dt  per  day  at  390  psig. 

Northwest  further  proposes  to  remove 
and  retire  one  existing  2-inch  regulator 
from  each  meter  run  at  the  Mountain 
Home  Meter  Station  which  will  result  in 
the  station  not  being  run  in  a  monitor 
configuration,  and  to  modify  various 
appurtenances.  It  is  stated  that  this 
change  will  increase  the  maximum 
design  delivery  capacity  of  the 
Mountain  Home  Meter  Station  from  ^ 
5,560  Dt  per  day  at  250  psig  to 
approximately  11,466  Dt  per  day  at  300 
psig. 

Northwest  states  that  the  total  costs  of 
the  proposed  facility  upgrades  at  the 
Meridian  and  Mountain  Home  Meter 
Stations  are  estimated  to  be 
approximately  $43,700  and  $54,800. 
respectively.  Northwest  avers  that 
pursuant  to  a  Facilities  Agreement  dated 
August  31,  1994.  as  amended, 
Intermountain  has  agreed  to  reimburse 
Northwest  for  the  cost  of  upgrading  the 
Meridian  and  Mountain  Home  Meter 
Stations  in  accordance  with  and 
pursuant  to  the  facilities  reimbursement 
provisions  of  Northwest  s  tariff 

Comment  date:  November  7, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 
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4.  Nortfaweiit  Pipeline  Corp«ratioa 

IDodcet  No.  CP94-783-0001 

Take  noticu  that  on  Septembor  16, 
19*)4,  Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah  B41Sa.  filed  in  Dotkel  No. 
CP94-783-0O0  a  request  pursuant  to 
Sections  157.205  and  157  211  of  the 
Commission's  Regulations  undor  the 
Natural  Gas  Act  (Ifl  CFK  157.205. 
157.211)  for  authorization  to  construct 
and  operate  a  meter  station  in  King 
County.  Wa.shington  under  Northwests 
blanket  (»rtifK;ate  issued  in  Docket  No. 
CP82-433-0O0  pursuant  to  Section  7  of 
the  Natural  Cas  Ad.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspetlion. 

Northwest  proposes  to  construct  and 
operate  a  meter  station  in  King  Cxjunty. 
VVashington  to  providv  firm  service  to 
VVashirtf^ton  Natural  Cas  Company.  It  is 
staled  that  the  cost  wouM  be  S6524>00 
which  woiild  be  reimbursed  bv 
Washia^on  Natural  C^  Com(tany. 
except  for  the  rl^ht-of-wav  cost. 

Comment  datte:  Novoonb^  7.  W*4.  in 
accordance  with  Standard  Paragraph  G 
at  the  and  of  this  noti(a> 

5.  Columbia  Gas  Transmis.sion 
Corporation 

jDockal  No.  fjyi*-7Wb~UM\ 

T«k«  BOtsce  that  on  September  JA, 
1994.  Columbia  Gas  Transmission 
Corporation  (Columbia).  17(M) 
MacCorkJe  Avenue.  S.E..  Charlustou, 
West  Virginia  25314.  filed  a  prior  notice 
request  with  the  Commission  in  OotJiat 
No.  CP94-78B-tiOO  pursuant  to  Sm  lion 
157.205  of  the  Coranii.ssion'.^ 
Regulations  under  the  ."^latural  Cas  Act 
(NGA)  for  authorization  (o  construct  and 
operate  a  new  delivery  point  (or 
interriiptible  transportation  se.r\i<:e  to 
Uhio  bilison  Company  (Uhio  bdikon)  in 
Lorain  County.  Ohio,  under  Cxilurobia's 
blanket  certificates  issued  in  Docket 
Nos.  CPfi3-76-OnO  and  CFHfi- 240-000 
pursuant  to  Suction  7  of  the  N(iA  all  as 
more  fully  set  forth  in  the  ret^uest  that 
is  open  to  the  pubhc  for  inspection. 

Columbia  proposes  to  constnid  and 
operate  a  new  delireT>  point  to  sen-e 
(3hio  Edison  in  Lorain  Cxiunty. 
Columbia's  proposed  fmhlities  would 
cxjnsist  of  a  12-irHi»  tap.  flow  control 
instniinentittion.  ele<1ronic 
measurement  (to  be  tn*ned  by  Ohio 
Edison),  approximately  60  fert  of  station 
piping,  separator,  and  as.^o<;iat<^  val\-es. 
Columbia  stales  thai  Ohio  Edison  would 
reimburse  Columbia  approximately 
$1*)7.(K)(I,  which  inthides  gross-up  for 
inooBM  lax  purpo— s.  for  the 
construction  costs  for  the  new  delivery 
point.  Columbia  would  deirver  up  to 


74,250  dekathcrms  per  day  and 
5.000.000  dekatheriTM;  annually  under 
its  FERC  Rate  Schedule  FTS  and  within 
certificated  entiltements  to  Ohio  Edison. 
Comment  date.  November  7.  1994.  in 
accordanf«  with  Standard  Paragraph  G 
at  the  end  of  this  notic~e. 

6.  Koch  Gateway  Pipeline  Company 

(Docket  NJo  a^H-rWMMttl 

Take  notice  that  on  September  20. 
1994.  Ko<.h  Galewav  Pipeline  Company 
(Koch  Gateway).  P.O.  Box  1478. 
Houston.  Texas  77251-1478.  filed  in 
Docket  No.  CP94-788-00n  a  request 
pursuant  to  Se<.lions  157.205  arid 
157.21  l(aH2)  of  iheCommissiun's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205.  157.211)  for 
authorization  to  install  •  one-inch  tap 
under  Koch  Gateway's  blanket 
certificate  issued  in  Docket  No.  CF82- 
430-000.  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  hilly  set 
forth  in  the  request  that  is  on  file  with 
the  Comniissiou  and  optui  to  public 
inspection. 

Koch  Gateway  proposes  to  install  the 
one-incJi  tap  through  which  KoiJi 
Gateway  will  deliver  natural  gas  for 
West  Wilmer.  Alabama,  a  i»nimunity  to 
be  served  by  South  Alabania  Utility 
District  in  Mobile  County,  Alabama. 
■Koch  Gateway  currently  suppUes  South 
Alabama's  natural  gas  requirements 
under  Koch  Gateway's  No  Notice 
Service  rate  schedule.  No  i>iange  in  the 
existing  .service  level  is  proposed. 

Comment  date:  November  7.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  noli(«. 

Standard  Para^aphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
<:omment  dntf,  file  with  the  Federal 
Energy  Regulator}  Commission. 
Washington.  D.C.  20426.  a  motion  to 
inteivene  or  a  protest  in  accxjrdance 
with  the  reqiiirements  of  the 
Commission's  Rules  of  Prwrtire  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Clommission  will  be 
considered  by  it  in  detirrmining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  p.nrty  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accx>rdanf«  with  the C/ommiss ion's 
Rules. 

Take  further  nutux  ttiat.  pursuant  to 
the  autborif\'  coiitairted  in  and  subject  to 
the  ^lrisdi(tion  conferred  upon  the 
Federal  Energv  Regubtory  Commis.sion 


by  SecUions  7  and  15  of  the  Natural  Cas 
Act  and  the  Commission's  Rules  of 
Prartic»  and  I^rocedure.  a  hearing  will 
be  held  without  further  notice  befon>  the 
Commission  or  its  designer  on  this 
applic-.ation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  c;onvenienc:e 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  prcx»dure  herein  provitled 
for.  unless  otherwise  advised,  it  will  be 
unneoBssary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  is.suance 
of  the  instant  notice  by  the  Commis.sion, 
file  pursuant  to  Rule  214  of  the 
Commission's  Prcx:edural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  inter\'ention  and  pursuant  to  5>e(1ion 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
pixitest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  afler  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  tf«ated  as  an  apphcation  fbr 
autborization  pursuant  to  Sec:Iion  7  c^f 
the  Natural  Gas  Act. 
Uis  D.  Cashelt. 
Seiretary. 

IFR  Dcx;.  M-24124  Filed  9-2ft-»4;  8:45  am) 
aiLUNO  coot  vm-9y-9 


[Docket  No  nP»4-96  -COO,  at  al.) 

CNG  Transmission  Corporation; 
Informal  Settlement  Conference 

.«>«iptfn>b«r23.1»*4. 

Take  notic  e  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  cm  Oc:tober  5.  1994. 
at  lO.-OOa.m..  and  if  necessary.  October 
6.  1994.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE..  Washington.  DC.  for 
the  ptirpose  of  exploring  the  po.ssihle 
.settlement  of  the  above- referenc-ed 
dockets. 

Any  party,  as  defined  by  18  CFR 
3/l5.102(c|,  or  any  participant  as  c^efirted 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  interreiie  and 


rec;eive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

Fur  additional  information,  cuiitac;t 
David  R.  Cain  at  (202)  208-0917  or  Neil 
L.  Levy  at  (202) 208-5705. 
Lois  0.  Cashell, 
Sei-retiiry. 
IFR  Doc.  94-24059  Filed  9-28-94;  8:45  ami 

BILLING  CODE  Sn7-01-M 

(Docket  Nos.  ER94-1 330-000,  ER94-1363- 
000.  ER94-1 364-000,  ER94-1 398-000] 

Pennsylvania  Power  &  Light  Co.; 
Notice  of  Filing 

,S(!ptemb<;r23,  1994. 

Take  notice  that  on  September  22, 
1994,  Pennsylvania  Power  &  Light 
Company  (P'P&L),  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  supplemental  material 
relating  to  the  above  dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regwlatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  4,  1994.  Protests  will  be 
c;onsidered  by  the  Commission  in 
determining  the  appropriate  action  to  l>» 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public; 
inspection. 
LoLs  D.  Cashell, 
Secretary. 

IFR  Doc.  94-24060  Filed  9-28-94;  8:45  auil 
BILLING  COOC  «717-01-M 


[Docket  No.  ER92-776-000] 

Public  Service  Electric  &  Gas  Co.; 

Notice  ct  Filing 

.S.;plember  23.  1994 

Take  notice  that  on  Septemlwr  19, 
1994,  Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
an  unexecuted  Sec:ond  Supplement  to 
the  Intemiptible  Transmission  Servic>> 
Agreement  between  PSE&G  and 
Continental  Energy  Assoc;iates  (CEA),  a 
Limited  Partnership  (Secxind 
Supplement). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commis.sion,  825 


North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  4, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  ac:tion  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell,  ' 
Sn:rftnry. 
IFR  Doc.  94-24061  Filed  9-28-94;  8:45  am] 

BILLING  COOf  S717-01-M 


[Docket  No.  RP94-264-006] 

Southern  Natural  Gas  Co.;  Notice  of 

GSR  Revised  Tariff  Sheets 

September  23, 1994. 

Take  notice  that  on  September  20, 
1994,  Southern  Natural  Gas  Company 
(Southern)  submitted  as  part  of  its  FERC 
Gas  Tariff,  Seventh  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  reflect  an 
increase  in  GSR  billing  units  effective 
September  1, 1994,  due  to  new 
transportation  commitments  under  rate 
sc:hedule  FT: 

First  Sub.  Eleventh  Revised  .Sheet  No.  15 
First  Sub.  Eleventh  Revised  Sheet  No.  t7 
First  Sub.  Ninth  Revised  Sheet  No.  29 
First  Sub.  Ninth  Revised  Sheet  No.  30 
First  Sub.  Ninth  Revised  Sheet  No.  31 

Additionally,  Southern  hereby 
amends  its  tariff  filing  of  August  31. 
1994.  in  Docket  No.  RP94-264,  et  al.  by 
withdrawing  therefrom  the  following 
tariff  sheets: 

Eleventh  Revised  .Sheet  No.  15 
Eleventh  Revised  Sheet  No.  17 
Ninth  Revised  Sheet  No.  29 
Ninth  Revised  Sheet  No.  30 
Ninth  Revised  Sheet  No.  31 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
customers  and  interested  state 
c:ommissions. 

Any  p)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enei^gy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  f*roc:edu.'*.  All 
such  protests  should  be  filed  on  or 
before  September  30,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  prcx«eding. 


Copies  of  Southern's  filing  are  on  file 

with  the  Commis.sion  and  are  available 

for  public  inspec;tion. 

Uu  D  Cashell. 

Sf^retary. 

IFR  Doc.  94-2-5062  Fil*;d  9-  28-94;  8  45  aiu| 

BILLING  CODE  «717-0l-M 

[Docket  No.  RP94-299-000] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Technical  Conference 

.Snptpmbcr23,  19M4. 

Take  notice  that  a  technical 
conference  has  been  sc:heduled  in  the 
above-c:aptioned  prcKeeding  for 
Wednesday,  October  5,  1994  at  UK) 
p.m.,  in  a  hearing  room  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC  20426. 

This  conference  is  limited  to  the 
discussion  of  issues  related  to  storage, 
the  retention  of  upstream  capacity,  and 
segmented  capacity  rights  for  small 
customers. 

All  interested  persons  and  staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
SecKtary. 
IFR  Doc.  94-24063  Filed  9-28-94:  «  45  ami 

BILLING  CODE  <717-01-M 

Pocket  Nos.  R  P88-1 77-005] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  23, 1994. 

Take  notice  that  on  September  20, 
1994.  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Volume  No.  1  the  following 
revised  tariff  sheets: 

.Second  Revised  Sheet  No.  1 

First  Revised  Sheet  Nos.  24  through  36 

First  Revised  Sheet  No.  145 

.Second  Revised  Sheet  No.  207 

First  Revised  Sheet  No.  208 

First  Revised  Sheet  No  218 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  to  comply  w  ith 
Article  IV  of  Texas  Gas's  Stipulation 
and  Agreement  (Settlement)  filed  on 
May  16,  1994,  whicJi  requires  the  sheets 
be  filed  within  fifteen  (15)  days  of  the 
effective  date  of  the  Settlement.  The 
Settlement  was  approved  by 
Commission  Order  on  August  4.  19«4. 
in  cx)njunc:tion  with  several  related 
settlements  and  resolves  a  number  of 
long-standing  issues,  including  the 
allocation  of  take-or-pay  costs  pursuant 
to  Order  Nos.  500  and  .528.  The  revised 
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tariff  sheets  are  identical  to  the  pro 
forma  sheets  contained  in  Appendix  B 
of  Texas  Gas's  Settlement  and  show  the 
refunds  and  allocation  factors  consistent 
with  the  Settlement.  Texas  Gas  seeks  an 
effective  date  of  September  6.  1994.  to 
correspond  with  the  effective  date  of  the 
Settlement. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  customers, 
interested  state  commissions,  and  those 
who  are  parties  on  the  official  ser\'ice 
lists  of  the  referenced  dockets  listed 
above. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
925  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  September  30.  1994. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
^etrvtury. 
IFR  Doc.  94-24064  Filed  9-28-94.  8:45  ami 
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Ottlco  of  Energy  Efficiency  and 
Renewable  Energy 

[CS99  No.  CO-001] 

Energy  Conservation  Program  for 
Consumer  Products;  Denial  of  Miele 
Appliance  Inc.'s  Application  for  Interim 
Waiver  and  Publishing  of  the 
Company's  Petition  for  Waiver  From 
the  Existing  Department  of  Energy 
Clothes  Dryer  Test  Procedure 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 

SUMMARY:  Today's  notice  publishes  a 
letter  denying  an  Interim  Waiver  to 
Miele  Appliance  Inc.  (Miele)  from  the 
existing  Department  of  Energy  (DOE  or 
Department)  clothes  dryer  test 
procedure  for  its  clothes  dryer  models 
T1515A.  T1520.  T1565CA;  and  T1570C 
with  a  reverse  tumble  feature  which 
Miele  contends  allows  it  to  use  a 
smaller  capacity  drum  for  a  larger 
clothes  dryer  load.  The  existing  clothes 
dryer  lest  procedure  does  not  have  any 
recognition  of  the  reverse  tumble  desij<n 
feature. 

Today's  notice  also  publish'  s  a 
"Petition  for  Waiver  "  from  Miele. 


Miele's  Petition  for  Waiver  requests 
DOE  to  grant  relief  from  the  DOE  clothes 
dryer  test  procedure  relating  to  its 
clothes  dryer  models  T1515A.  T1520. 
T1565CA.  and  T1570C.  The  appendices 
to  Miele's  letter  were  not  suitable  for 
publication  in  the  Federal  Register  and 
are  available  upon  request  from  the 
contact  person  listed  below. 

Miele  seeks  to  revise  the  definitions  of 
compact  and  standard  size  clothes 
dryers  in  the  test  procedure.  DOE  is 
soliciting  comments  and  information 
regarding  the  Petition  for  Waiver. 
Specifically,  the  Department  is  seeking 
technical  information/data  on  how  the 
reverse  tumble  feature  affects  test  load 
capacity. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  October 
31.  1994. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  CD- 
001,  Mail  Stop  EE-431.  Room  5E-066. 
Forrestal  Building.  1000  Independence 
Avenue.  SW.  Washington.  DC.  20585 
(202) 586-7140 

FOR  FURTHER  INFORMATION  CONTACT: 
P.  Marc  LaFrance  U.S.  Department  of 
Energy.  Appliance  Standards 
Division.  Office  of  Codes  and 
Standards.  Office  of  Building 
Technologies.  Office  of  Energy 
Efficiency  and  Renewable  Energy. 
Mail  Stop  EE-^31.  Forrestal  Building. 
1000  Independence  Avenue.  SW, 
Washington.  DC  20585.  (202)  586- 
8423 
Eugene  Margolis.  Esq.  U.S.  Department 
of  Energy.  Office  of  General 
Counsel  Mail  Stop  GC-72. 
Forrestal  Building.  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585.  (202)  586- 
9.'i07 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Program  Products  (other  than 
automobiles)  was  establi.shed  pursuant 
to  the  Energy  Policv  and  Conservation 
Act  (EPCA).  Public' Law  94-163,  89  Stat. 
917.  as  amended  by  the  National  Energy 
Conservation  Act  (NECPA).  Public  Law 
95-619.  92  Stat.  3266.  the  National 
Appliance  Energy  Conservation  Act  of 
1987  (NAECA).  Public  Law  100-12.  the 
National  Appliance  Energy 
Conservation  Amendments  of  1988 
(NAECA  1988).  Public  Law  100-357. 
and  the  Energy  Policv  Act  of  1992. 
Public  Law  102-486.' 106  Stat.  2776. 
which  requires  DOE  to  prescribe 
standardized  test  procedures  to  measure 
the  energy  efficiency,  energy  use.  or 
estimated  annual  operating  cost  of 
covered  consumer  products,  including 


clothes  dryers.  The  clothes  dryer  test 
procedure,  among  other  things,  provides 
a  means  of  calculating  an  energy  factor, 
a  measure  of  energy  efficiency,  which  is 
used  to  determine  if  a  product  is 
compliant  with  the  minimum  energy 
conservation  standards.  The  Department 
imposed  amended  energy  conservation 
standards  requiring  minimum  energy 
factors  for  four  of  the  five  classes  of 
clothes  dryers  in  a  final  rule  (56  FR 
22279)  issued  May  14,  1991,  and  which 
is  effective  for  products  manufactured 
on  or  after  May  14,  1994.  These  test 
procedures  appear  at  10  CFR  Part  430, 
Subpart  D. 

DOE  amended  the  prescribed  test 
procedure  by  adding  10  CFR  430.27  on 
September  26, 1980,  creating  the  waiver 
process  (45  FR  64108).  Thereafter,  DOE 
further  amended  the  appliance  test 
procedure  waiver  process  to  allow  the 
Assistant  Se{:retary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures  (51  FR  42823,  November  26. 
1986). 

The  waiver  process  allows  the 
Assistant  Secretary  to  temporarily  waive 
the  test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  generally 
remain  in  effect  until  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions,  added 
by  the  1986  amendment,  allow  the 
Assistant  Secretary  to  grant  an  Interim 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and./or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Miele  filed  a  Petition  for  Waiver  and 
an  Application  for  Interim  Waiver  on 
April  5,  1994  which  was  amended  on 


April  20.  1994  and  April  22,  1994, 
regarding  its  clothes  dryers  models 
T1515A,  T1520,  T1565CA,  and  Tl57()C 
with  a  reverse  tumble  feature.  Miele 
states  in  its  April  5.  1994  submission 
that  "The  specific  design  characteristics 
{reverse  tumble  feature]  of  the  Miele 
clothes  dryer  make  the  classification  of 
the  product  as  'compact'  totally 
unrepresentative  of  the  produi^s'  true 
energy  consumption  characteristics  and 
provides  materially  inaccurate 
comparative  data."  The  existing  clothes 
dryer  test  procedure  does  not  have  any 
recognition  of  the  reverse  tumble  design 
feature  in  determining  dryer  size  or 
class. 

Miele  has  informed  the  Department 
(telephone  conversation  with  Ixliele's 
representative.  N^.  John  A.  Hodges, 
early  April,  1994)  that  if  its  clothes 
dryers  were  tested  as  a  compact  (3 
pound  test  load),  they  would  not  meet 
the  minimum  energy  conservation 
standard  for  the  class  of  120  volt, 
electric,  compact  capacity  clothes 
dryers.  However,  the  Miele  clothes 
dryers  have  been  tested  as  standard  (7 
pound  test  load)  and  exceeded  the 
minimum  energy  conservation  standard 
for  the  class  of  electric,  standard 
capacity  clothes  dryers. 

On  April  27,  1994.  the  Department 
rereixed  a  letter,  dated  April  22, 1994, 
from  the  Whirlpool  Corporation 
(Whirlpool)  opposed  to  Miele's  Petition 
for  Waiver  and  Application  for  interim 
Waiver.  On  April  29, 1994,  the 
Depariment  received  a  letter  from  the 
General  Electric  Company  (GE)  al.so 
opposed  to  Miele's  Petition  for  Waiver 
and  Application  for  Interim  Waiver.  On 
May  13,  1994,  the  Department  received 
a  letter  dated  May  5, 1994,  from  the 
Speed  Queen  Company  (Speed  Queen) 
opposed  to  Miele's  Petition  for  Waiver. 
On  May  13,  1994,  Miele  provided 
rebuttal  comments. 

On  May  20. 1994,  Miele  provided 
additional  information  on  the  impact  of 
reverse  tumble  action  on  drying  large 
loads.  The  Department  has  reviewed  all 
the  coniiTients  and  believes  that  the 
majority  of  these  comments  relate  to 
engineering  issues  which  should  be 
fully  debated  during  the  Petition  for 
Waiver  comment  period.  The 
Department  is  interested  in  the 
maximum  load  capability  of  compact 
clothes  dryers  and  any  data  retarding 
energy  consumption  with  larger  loads. 
Additionally,  the  Department  is 
interested  in  seeking  technical 
information/data  on  how  the  reverse 
tumble  feature  affects  load  capacity. 

Miele  states  in  its  initial  sunmission 
to  the  Department  that  "Miele 
Appliance,  Inc.  is  a  small  company  with 
under  50  employees  and  will  suffer 


great  and  irreparable  economic  hardship 
if  it  cannot  sell  its  line  of  clothes  dryers 
as  standard."  Miele  further  states  that 
since  its  clothes  dryer  is  intended  to  be 
sold  with  its  standard  size  front  loading 
clothes  washer,  "an  inability  to  sell  the 
clothes  dryer  as  standard  will  cripple 
sales  of  washing  machines  as  well." 
Miele  also  states  that  "since  the  revenue 
from  the  sale  of  laundry  products  is 
essential  to  the  financial  well  being  of 
the  company,  the  regulatory  prohibition 
of  sales  of  the  clothes  dryers  as  standard 
will  jeopardize  the  company  and  result 
in  loss  of  employment." 

To  grant  an  Interim  Waiver,  one  of 
three  criteria,  supra,  must  be  met.  First, 
in  regards  to  "economic  hardship," 
Miele  has  indicated  that  failure  to  sell 
its  clothes  dryers  as  "standard  size"  will 
impact  the  sale  of  its  laundry  products 
and  result  in  loss  in  employment. 
However,  Miele  did  not  specify  anv 
historical  nor  future  anticipated  revenue 
loss  from  these  particular  models  in 
question.  Furthermore,  Miele  did  not 
provide  any  financial  data  relative  to  its 
company  nor  the  financial  affiliation  of 
its  parent  company.  The  Department 
agrees  that  the  loss  of  sales  of  any 
product  will  financially  affect  a 
company,  however,  the  Department 
does  not  believe  that  Miele  has 
demonstrated  that  it  would  cause 
economic  hardship. 

Second,  in  regards  to  "it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted,"  the  Department  questions 
whether  the  Petition  for  Waiver  will  be 
granted.  A  waiver  can  be  granted  for 
either  one  of  two  reasons.  The  first  is  if 
a  product  has  design  features  which  the 
test  procedure  is  not  capable  of  testing, 
and  the  second  is  if  the  test  procedure 
provides  results  which  are 
unrepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inaccurate  comparative  data.  Miele 
certainly  can  test  its  products  with  the 
Department's  test  procedure.  However, 
in  regards  to  the  test  procedure 
providing  materially  inaccurate 
comparative  data,  the  Department  has 
concern.  This  concern  is  primarily 
raised  by  the  appearance  that  Miele  is 
actually  submitting  the  Petition  for 
Waiver  to  allow  its  products  to  meet  the 
minimum  energy  conservation  standard 
versus  the  test  procedure  providing 
results  which  are  materially 
unrepresentative.  The  Department 
believes  that  Miele  has  not 
demonstrated  that  the  results  will 
provide  "materially  inaccurate 
comparative  data,"  even  though  Miele 
contends  its  dryers  are  more  efficient 
with  larger  loads.  The  Department 
hopes  to  receive  additional  data  in 


response  to  today's  publication  of  the 
Miele  Petition  for  Waiver. 

Third,  in  regards  to  "it  would  lie 
desirable  fo.'  public  policy  reasons," 
Miele  has  indicated  that  denial  of  the 
Waiver  would  be  destructive  to  the 
company  and  anticompetitive.  The 
Department  does  not  believe  that  either 
conclusion  was  den.onstrated  by  Miele. 
Further.  Miele  indicated  that  denial  of 
the  Waiver  blocks  innovative,  improved 
designs.  The  company  is  seeking 
through  the  waiver  prot^ess  to  meet  the 
minimum  standard  level  by  having  its 
machine  reclassified  as  a  "standard" 
clothes  dryer  rather  than  a  "compact" 
clothes  dryer.  With  the  reverse  fumble 
feature,  the  Miele  clothes  dryer  does  not 
meet  the  12Gv.  compact,  electric, 
clothes  dryer  minimum  energy 
efficiency  standard.  Innovative 
improved  designs  are  not  being  bloc:ked. 
The  technical  merits  of  the  reverse 
tumble  feature  must  be  fully  developed 
in  the  Petition  for  Waiver  procedure. 

Therefore,  for  the  reasons  stated 
above,  the  Department  denies  Miele's 
Application  for  Interim  Waiver  for  its 
clothes  dryers  models  T1515A,  T1520. 
T1565C:A,  and  T1570C.  Pursuant  to 
paragraph  (e)  of  §430.27  of  Title  10 
Code  of  Federal  Regulations  Part  430. 
the  following  letter  denying  the 
Application  for  Interim  Waiver  to  Miele 
was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
part  430.27.  DOE  is  hereby  publishing 
the  "Petition  for  Waiver"  in  its  entirety. 
The  Petition  contains  no  confidential 
information.  DOE  would  appre«;iate 
comments,  data  and  other  information 
regarding  the  Petition,  discussed  above. 

Issued  in  Washington,  DC.  55«;pt«ir.b<'r  21. 
1994. 

Christine  A.  Ervin. 

Assistant  Secretary,*Enfr^  Efficieniy  tiud 
Renewable  Energy. 

Department  of  EnerRy,  Washington,  DC 

20585,  September  21, 1994 
Mr.  Nick  Ord. 

Vice-President  and  Genoral  Managt-r. 
Miple  Appliances  Inc., 
22D  Worlds  Fair  Drive, 
Somerset,  N)  08873 
Dear  Mr.  Ord: 

This  is  in  re"!)X)nse  to  your  Petilicm  ior 
Waiver  and  Application  for  Interim  Wiiivri  nt 
April  5,  1994.  amended  on  April  20,  1P94. 
and  April  22.  1994.  from  the  Department  of 
Energy  (DOE  or  Department)  test  procrdurr 
regarding  Miele  Appiia.icps  Inc.  (Mi^'le) 
clothes  drver  motiels  T151.SA.  T1520. 
Tl565CA."and  T1570C. 

Y.ou  have  iudirated  thj»t  your  clothes 
dr>'ers  have  a  reverse  tumhie  featun^  which 
allows  them  to  use  a  smaller  capauU  drum 
for  a  larger  clothes  dryer  load.  You  further 
state<i,  "The  sjjecific  design  chararferistii:s  of 
the  Miele  rloth*^  drver  make  the 
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classirtcation  of  the  prtxtuct  as  compact' 
totally  unrepnisentative  of  the  product's  true 
enerjty  consumption  characteristics  and 
provides  materially  inaccurate  comparative 
data." 

For  the  reasons  stated  infra,  the 
Department  denies  Mioln's  Application  for 
Interim  Waiver  for  its  clothes  dryers  models 
T151SA.  T1520.  T1565(:A.  and  T1570(: 

In  order  for  the  Department  to  be  able  to 
^yant  Miele  an  Interim  Waiver,  it  must  be 
determined  that  the  aoplicant  will 
experience  economic  nardship  if  the 
Application  for  Interim  Waiver  is  denic<i.  if 
It  appears  likely  that  the  Petition  for  Waiver 
will  be  granted,  and/or  the  Assistant 
Secretary  dotermines  that  it  would  be 
desirable  for  i  'it 

immediate  rt  :  on 

the  Petition  fin  Waiver. 

In  regards  to  "economic  hardship,"  Miele 
has  indicated  that  failure  to  sell  its  clothes 
dryers  as  "standard  size  "  will  impact  the  sale 
of  its  laundry  products  and  result  in  loss  in 
employment.  However.  Miele  did  not  specif)' 
any  historical  nor  future  anticipated  revenue 
loss  from  these  particular  models  in  question 
Furthermore.  Miele  did  not  provide  any 
fm.iix  ial  data  relative  to  its  company  nor  the 
financial  affiliation  of  its  parent  company 
The  D«!partment  agrees  that  the  loss  of  sales 
of  any  product  will  financially  affect  a 
company,  however  the  Department  does  not 
believe  that  Miele  has  demonstrated  that  it 
would  cause  economic  hardship. 

Second,  in  regards  to  "it  appears  likely  that 
the  Petition  for  Waiver  will  be  granted."  the 
Department  questions  whether  the  Petition 
for  Waiver  will  be  granted   A  waiver  can  be 
granted  for  either  one  of  two  reasons.  The 
first  is  if  a  product  has  design  features  which 
the  lest  procedure  is  not  capable  of  testing, 
and  the  second  is  if  the  test  procedure 
provides  results  whit.h  are  unrepresentative 
of  its  true  energy  consumption  as  to  provide 
materially  inaccurate  comparative  data 
Miele  certainly  can  test  its  products  with  the 
Department's  test  procedure.  However,  in 
regards  to  the  test  procedure  providing 
materially  inaccurate  comparative  data,  the 
Department  has  concern.  "This  concern  is 
primarily  raised  by  the  appearance  that  Miele 
IS  actually  submitting  the  Petition  for  Waiver 
to  allow  its  products  to  meet  the  minimum 
energy  conservation  standard  versus  the  test 
procedure  providing  resvilts  which  are 
materially  unrepresentative  The  Department 
believes  that  Miele  has  not  demonstrated  that 
the  results  will  provide  "materially 
inaccurate  comparative  data."  even  though 
Siicle  rontf-nch  its  dr^■ers  are  more  efficient 
with  lar.  The  Department  hopes  to 

receive  .1  li  data  in  rt!<ip<m.se  to  \hv 

publication  ol  the  Miele  Petition  for  Waiver 
Third,  in  regards  to    it  would  be  desirable 
for  public  policy  reasons."  Miele  has 
indicated  thai  denial  of  the  Waiver  would  l>e 
destructive  to  the  company  and 
anticompetitive  The  Department  does  not 
believe  that  either  conclusion  was 
demonstrated  by  Miele  Further.  Miele 
indicated  that  denial  of  the  Waiver  bIcKks 
innovative,  improved  designs.  The  company 
is  seeking  through  the  waiver  process  to  meet 
the  minimum  standard  level  by  having  its 
machine  rec  lassified  as  a  "standard"  clothes 


dryer  rather  than  a  "compact '  clothes  dryer 
With  the  reverse  tumble  feature,  the  Miele 
clothes  dryer  does  not  meet  the  120v, 
compact,  electric,  clothes  dryer  minimum 
energy  efficiency  standard  Innovative 
improved  designs  are  not  being  blocked.  The 
technical  merits  of  the  reverse  tumble  feature 
must  be  fully  developed  in  the  Petition  for 
Waiver  procedure 

The  Department  will  publish  the  Petition 
for  Waiver  in  the  Federal  Register  and 
conduct  a  formal  rulemaking  so  that  the 
te<.hnical  merits  of  the  submission  can  be 
fully  developed. 

If  there  are  anv  questions,  please  contact 
Mr.  Michael  McCabc  of  mv  staff  at  (202)- 
58&-9155 
Sincerely. 

Christme  A.  Ervin. 

.Assistant  Spcrrtary.  Energy  Efficiency  and 

Renewable  Energy 

April  5.  1994 

Assistant  Secretary .  Energy  Efficiency  and 
Renewable  Energy.  United  States 
Department  of  Energy.  Forrestal 
Building.  1000  Independence  Avenue. 
S  W  ,  Washington,  DC  20585 
Re  Application  for  Interim  Waiver  and 

Petition  for  Waiver,  10  C.F  R..  Subpart  B, 
Appendix  D — Uniform  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Clothes  Dryers 
Dear  Assistant  Secretary: 

Miele  Appliances.  Inc.  hereby  submits  this 
Application  for  Interim  Waiver  and  Petition 
for  Waiver  pursuant  to  Title  10  C.F  R. 
§  430  27  This  section  provides  for  waiver  of 
test  methods  on  the  grounds  that  a  basic 
model  contains  design  characteristics  that 
either  prevent  testing  according  to  the 
prescribed  test  procedure  or  produce  data  so 
unrepresentative  of  a  covered  product's  true 
energy  consumption  characteristics  as  to 
provide  materially  inaccurate  comparative 
data. 

Miele  Appliances.  Inc..  a  Delaware 
corporation,  is  ■  small  business  with  under 
50  employees.  It  currently  markets  highly 
efficient,  advanced-design  vented  and 
condenser  (non-vented)  clothes  dryers  to 
complement  its  front  loading,  horizontal  axis 
washing  machines.  These  products  perform 
as  standard  size  products  and  handle 
standard  capacity  loads.  They  are  marketed 
as  standard  capacity  products.  Integral  to  the 
design  of  Mieles  clothes  dryers  is  an 
advanced  drum  design  that  handles  a 
standard  load  capacity  with  a  drum  size  of 
3.54  cu  ft. 

Despite  the  fact  that  the  Miele  clothes 
dryer  nas  a  standard  load  capacity,  the  DOE 
test  procedure  classifies  it  as  '"compact." 
According  to  the  DOE  test  method  for 
measuring  the  energy  consumption  of  clothes 
dryers.  lOC  F  R.  Subpart.  B,  Appendix  D,  the 
Miele  clothes  dryers  are  clas-Jified  as 
"compact  "  {id.  §  1.3)  since  their  drum  size  of 
3  54  cu  ft  is  less  than  the  DOE  definition  of 
■"standard."  The  definition  of  "standard"'  is 
equal  to  or  greater  than  4.4  cubic  feet  [id 
S  19).  The  definitions  of  "standard  "  and 
compact '"  were  adopted  by  IX)E  many  years 


ago'  and  to  not  take  into  account  the 
advanced  Miele  design. 

The  sp)ecific  design  characteristics  of  the 
Miele  clothes  dryers  make  the  classification 
of  the  products  as  "compact"  totally 
unrepresentative  of  the  products'  true  energy 
consumption  characteristics  and  provide 
materially  inaccurate  comjjarative  data.  This 
treatment  essentially  locks  Miele  out  of  the 
market  for  standard  clothes  dryers  in  the 
United  States,  which  would  be  manifestly 
unfair  and  discriminator*'. 

To  remedy  this  unfairness  and 
discrimination,  Miele  Appliances,  Inc. 
urgently  requests  an  Interim  Waix'er  and  a 
Waiver  to  permit  its  clothes  drj'crs  to  be  ^ 
treated  as  ""standard  size"  for  purposes  of  the 
test  procedure  and  to  determine  compliance 
with  the  related  federal  efficiency  standard. 

Miele  clothes  dryers  are  clearly  designed  to 
operate  as  "standard  size"  dryers.  They  are 
designed  to  pair  with  Miele's  standard 
clothes  washer.  They  handle  a  standard  load. 
When  tested  as  "standard  size."  the  clothes 
dryer  easily  exceeds  the  minimum  DOE 
energy  requirements  for  "standard  size" 
clothes  dryers  (10  C.F  R.  §  430.32(h)).  More 
specifically: 

•  The  Miele  clothes  dryers  are  designed  to 
complement  Miele's  front-loading  washing 
machines.  Models  W1918  and  VV1930  (See 
product  literature,  attached  hereto  as 
Appendix  1.)  These  washing  machines  arc 
classified  by  DOE  as  being  of  "standard  " 
capacity,  since  their  drum  capacity  exceeds 
the  1.6  cubic  feet  minimum  capacity  required 
for  classification  as  '"standard".  (See 
independent  ETL  testing  verification, 
Appendix  2.) 

•  When  the  Miele  clothes  dryers  are  tested 
as  "standard"  appliances  according  to  the 
prescribed  DOE  requirements,  all  models 
easily  comply  with  the  energj'  consumption 
requirements.  (See  independent  ETL  testing 
verification.  Appendix  3.) 

•  Miele  clothes  dryers  are  able  to  achieve 
these  "standard"  energy  efficient  rating 
despite  their  drum  size,  because  of  specific 
design  characteristics,  namely: 

— Miele  clothes  dryers  have  reverse  tumble 
action.  Unlike  conventional  drum  dryers. 
Miele  dryers  rotate  clockwise  (60  seconds), 
stop  and  then  rotate  counterclockwise  (60 
seconds).  This  procedure  is  continued 
through  all  aspects  of  ihe  drying  cycle.  The 
purpose  of  this  reverse  tumble  action  is  to 
be  able  to  dry  a  standard  load  of  fabrics 
evenly,  since  by  rotating  in  both  liirections 
the  fabrics  cannot  roll  up  a  ball.  This 
avoids  having  the  fabrics  being  diy  on  the 
outside  and  wet/damp  on  the  inside,  as 
would  otherwise  happen  in  a  product  with 
this  drum  size. 

— Miele  clothes  dr>ers  have  a  lower 
amperage  than  do  larger  drum  dryers. 
Miele  clothes  dryers  are  rated  at  15  amps 
in  contrast  to  30  amps  to  larger  drum 
dryers.  Miele  clothes  dryers  also  have 
lower  heat  output,  i.e..  the  clothes  are 


'  The  Dot  test  procedure  was  adopted  in  1981, 
46  Ked.  Reg  27326  (May  19,  1981).  The  definitions 
of  'standard"  and  "compact"'  in  the  test  procedure 
were  carried  over  from  definitions  adopted  In  1977 
by  the  predecessor  agency  to  DOE.  the  Federal 
tnergv'  Adminislralion. 


dried  at  lower  temperatures  than 

conventional  30  amp  dryers. 

Miele's  line  of  condenser  dryers  have 
additional  special  design  characteristics. 
Miele  condenser  dryers  do  not  vent  the 
exhaust  air  to  the  outside,  but  rather  convert 
the  hot.  humid  air  to  wafer  inside  the 
appliance.  This  technology  benefits  those 
dwellers  of  high-rise  apartments,  who  in 
many  cases  have  no  way  to  vent  to  the 
outside,  or  at  least  not  without  considerable 
remodelling/construction  expense.  This 
advantageous  design  characteristic  produces 
a  more  complex  drying  process  than  the 
ovular  vented  dryer,  yet  when  tested  as  a 
"standard  "  appliance,  complies  with  the 
DOE  energy  efficiency  standard. 

The  .Mieie  clothes  washer  and  clothes 
dryer  are  marketed  and  intended  to  be  used 
as  a  standard  laundry  pair.  If  the  clothes 
dryer  were  forced  to  be  classified  as 
"compact,"  it  would  jeopardize  the  market 
for  both  the  clothes  washer  and  clothes  dn,er. 
Compact  clothes  dryers  are  perceived  in  the 
marketplace  as  being  very  different  from  a 
standard  clothes  dryer.  Compact  clothes 
dryers  are  perceived  as  having  fewer  features 
and  therefore  less  desirable  than  standard 
clothes  dryers. 

In  light  of  the  foregoing,  .Miele  requests  an 
Interim  Waiver  and  Waiver  that  will  make 
the  following  amendments  to  10  C  F  R., 
Subpart  B.  Appendix  D,  with  respect  to  Miele 
clothes  dryers  Models  T1515A,  T1520. 
T1565CA,  and  T1570C  laddifions 
underlined): 

1.3    "Compact"  or  "compact  size  '  means 
a  clothes  dryer  with  a  drum  capacity  of  less 
than  4  4  cubic  feet,  except  that  a  clothes 
dryer  with  a  drum  capacity  meeting  the 
requirements  of  Section  t.9  shall  he 
deemed  to  be  a  "standard  size"  clothes 
dryer  and  shall  be  tested  pursuant  to  the 
testing  conditions  and  test  prrxedures  for 
"standard  size"  clothes  dryers 
•  •  •  »  « 

1.9     "Standard  size  "  means  a  clothes  dryer 
with  a  drum  capacity  of  4.4  cubic  feet  or 
greater,  except  that  a  clothes  dryer  with  a 
drum  capacity  of  3.50  cubic  feet  or  greater 
with  reverse  tumble  action  that  alternatelv 
rotates  the  drum  clockwise  and 
counterclockwise  during  the  drying  cycle  to 
dry  a  standard  size  drying  load  shall  be 
deemed  to  be  "standard  size"  clothes  dryer 
and  shall  be  tested  pursuant  to  the  testing 
conditions  and  test  procedures  for 
"standard  size"  clothes  dryers. 
Miele  Appliances.  Inc.  requests  immediate 
relief  by  grant  of  the  proposed  Interim 
Waiver.  Grant  of  an  Interim  Waiver  is  fully 
justified: 

Economic  Hardship — .Miele  Appliances. 
Inc.  is  a  small  company  with  under  50 
employees  and  will  suffer  great  and 
irreparable  economic  hardship  if  it  cannot 
sell  its  line  of  clothes  dryers  as  standard.  If 
Miele  clothes  dryers  are  not  treated  as 
standard,  they  will  in  effect  be  denied 
effective  access  to  the  United  States  market. 
Beyond  that,  since  the  Miele  clothes  dryer  is 
intended  to  be  sold  as  a  pair  with  one  of  the 
Miele  energy  and  water  efficient  standard 
size  front-loading  washing  machines 
discussed  above  (and  depicted  in  Appendix 


l),an  inability  to  sell  the  clothes  drver  as 
standard  will  cripple  sales  of  the  washing 
machine  as  well.  Since  the  revenue  from  the 
sale  of  laundry  products  is  essential  to  the 
financial  well-being  of  the  company,  the 
regulatory  prohibition  of  sales  of  the  (lothes 
dryer  as  standard  will  jeopardize  the 
company  and  result  in  loss  of  employment. 

Significant  investment  has  already  been 
made  in  developing  Miele  clothes  drvers  that 
comply  with  recognized  United  States  safety 
testing  standards.  An  inability  to  sell  the 
products  as  standard  size  due  to  regulatory 
action  would  not  allow  Miele  to  recoup  these 
significant  investments,  the  financial 
consequences  of  which  would  further 
jeopardize  the  company. 

To  comply  with  the  DOE  definition  of  a 
"standard"  clothes  dryer,  i.e.,  a  drum  size 
equal  to  or  greater  than  4.4  cubic  feet.  .Miele 
would  have  to  initiate  great  manufacturing 
and  tooling  changes  in  order  to  produce  such 
a  product.  The  huge  investments  needed  to 
accomplish  this  would  result  in  a  significant 
increase  in  the  manufacturing  cost  of  the 
clothes  dryers,  which  would  not  benefit 
consumers  and  would  simply  result  in 
substantially  higher  cost  to  the  consumer. 
This  would  render  Miele  products  totally 
uncompetitive.  Consequently,  the  financial 
well-being  of  the  company  would  rapidly 
deteriorate. 

Likely  Approval  of  Waiver— The  Petition 
for  Waiver  is  likely  to  be  granted,  because  the 
design  characteristics  of  the  clothes  dryers 
are  intended  to  allow  the  products  to 
function  as  energy-efficient  "standard" 
clothes  dryers.  In  addition,  it  is  manifestly 
unfair  to  classify  the  Miele  clothes  dryer  as 
being  ""compact"  even  though  if  performs  as 
a  "standard"  clothes  dryer  and  is  designed  to 
complement  the  matching  Miele  clothes 
washer,  which  is  classified  by  DOE  as  being 
of  ""standard"  capacity.  An  independent 
testing  company  has  verified  that  when 
tested  according  to  DOE  testing  procedures  as 
a  "standard"'  clothes  dryer.  Miele  dryers 
easily  comply  with  the  consumption 
requirements. 

Only  a  relatively  small  number  of  clothes 
dryers  will  be  sold  by  Miele  Appliances,  Inc. 
in  the  time  period  between  Interim  Waiver 
and  Waiver  During  this  time,  whether  the 
clothes  dryers  are  classified  as  "compact"  or 
■"standard,"  this  would  have  a  negligible 
impact  on  energy  consumed  or  consumer 
decisions.  Any  such  impact  would  be 
beneficial. 

Public  Policy  .Merits— Miele  clothes  dryers, 
when  classified  as  "standard"  capacity 
appliances,  comply  with  DOE  energy 
consumption  requirements.  Therefore, 
consumers  should  not  be  denied  access  to 
these  energy-efficient  appliances,  and  this  is 
an  additional  reason  why  the  requested 
Interim  Waiver  should  receive  prompt 
approval.  The  basic  purpose  of  the  Energy 
Policy  and  Conservation  Act,  as  amended  bv 
the  National  Appliance  Energy  Conservation 
Act,  is  to  foster  purchase  of  energy-efficient 
appliances,  not  hinder  such  purchases.  The 
granting  of  the  Waiver  and  Interim  Waiver 
will  promote  this  policy  and  will  resull  in 
increased  energy  savings. 

Miele  clothes  dryers  have  been  shown  to 
be  highly  energy  efficient.  The.se  space- 


saving  products  provide  an  energy  effic  leni 
solution  to  families  living  in  city  dwellings 
where  space  for  laundry  products  is  limited 
The  dryer  can  energy-efficiently  dry  a 
"standard"'  load  size,  yet  take  up  a  small 
amount  of  floor  space.  The  condenser  dryer 
also  makes  a  dryer  available  to  households 
where  for  physical,  structural  reasons  a 
vented  dner  could  otherwise  not  be 
installed.  Miele  clothes  dryers  thus  offer 
benefits  in  the  public  interest.  To  encourage 
and  faster  the  availability  of  these  energy- 
efficient  products  is  in  the  public  interest. 

Standards  should  not  be  used  as  a  means 
to  block  innovative,  improved  designs.-^ 
Mieles  design  is  an  innovative  and  improved 
way  to  dry  a  standard  load  of  laundry  and 
provides  substantial  benefits  to  the  public. 
DOE's  rules  should  accommodate  and 
encourage— not  act  to  block— such  a  prixfii.t. 

Granting  the  Interim  Waiver  and  Waiver 
will  also  eliminate  a  non-tariff  trade  barrier. 

Furthermore,  the  success  of  small  business 
has  wide-reaching  public  policy  benefits.  In 
the  case  of  Miele  Appliances,  Inc.,  ci>ntiniH>.l 
emplovTnent  creation  and  ongoing 
investments  in  its  marketing,  sales  and 
servicing  activities  will  be  fostered  by 
approval  of  the  requested  Interim  Waivi^r. 
Conversely,  denial  of  the  requested  Waiver 
and  Interim  Waiver  would  be  destructive  to 
the  company  and  would  be  anticompetitive. 

Thank  you  for  your  timely  attention  to  this 
request  for  Interim  Waiver  and  Waiver  We 
hereby  certify  that  all  clothes  dryer 
manufacturers  of  domestically  marked  mijis 
known  to  Miele  Appliances.  Inc.  have  bei-n 
notified  by  letter  of  this  application,  coptes 
of  which  are  attached  (Appendix  4). 

Sincerely. 
Nick  Ord, 

Vice-President  and  General  Manufier  Mn-lf 
Appliances.  Inc. 

Enclosures  (Appendices  1-4) 

^FRD<>c    94-24127  Filed  9-2»-«i^   H-;S,.r)| 
BILLIMG  COOe  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5081-4] 

Disclosure  of  Confidential  Business 
Information  Obtained  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Dynamac 

AGENCY:  Environmental  Protection 

A^^ency  (EPA). 

ACTION:  Notice;  request  for  comments. 

summary:  EPA  hereby  complies  with  ihe 
requirements  of  40  CFR  2.301(h)  and  40 
CFR  2.310(h)  for  authorization  to 
disclose  to  its  contractor,  Dynamac  of 
Rockville,  Maryland,  cost  recovery 
support  documentation  for  the  Hasiin>>s 


'  See  yjC  .^dviso^v  Opinion  No.  457,  TRR1 
1718.20  (1971  Transfer  Binder):  49  Fed  Reg  32^'n 
(Aug   13.  1984);  52  Fed.  K»^.  49141.  49147-48  iP.. 
30.  1987) 
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Ground  Water  Contamination 
Superfund  Site.  This  disclosure 
includes  Conndential  Business 
Information  (CBI)  which  has  been 
submitted  to  FPA  Region  7.  Waste 
Management  Division.  Superfund 
Branch.  Dynamac's  principal  ofTice  is 
2275  Resevch  Boulevard.  Suite  500. 
Rockville.  Maryland  20850. 
FOU  FURTHER  INFORKUTIOM  CONTACT: 
Glenn  Curtis.  Su()«rlund  Branch. 
Environmental  Protection  Agency,  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
68101,  (9n).S51-772fi. 

SUPPLEMCNTARY  INFORMATION: 

Notice  of  Required  Delrrmmalions, 
Gontraci  Provisions  and  Opportunity  to 
Gominent 

The  Compreliensive  Environmental 
Response,  Gompen<;atiun,  and  Liability 
Act  of  1980  (Gt;RGLAl.  as  amended 
(commonly  known  as  "Superfund"), 
requires  the  establishment  of  an 
administrative  record  upon  which  the 
President  shall  base  the  selection  of  a 
response  action.  CERCLA  also  requires 
the  maintenance  of  many  other  records. 
EPA  has  entered  into  ESS  contract  No. 
6H-VV4-t)0.1<l  for  management  of  those 
records.  EPA  Region  7  has  determined 
that  disclosure  of  CBI  to  Dynamac  is 
necessary  in  order  that  the  contractor 
may  carry  out  the  work  requested  under 
the  above  contract  with  EPA.  The 
contract  complies  with  all  requirements 
of  40  CFR  2.301(h)(2)(ii)  and  40  CFR 
2.310(h).  EPA  Region  7  will  require  that 
each  Dynam.ic  employee  working  on 
cost  recovery  work  sign  a  written 
agreement  that  he  or  she: 

(1)  Shall  use  the  information  only  for 
the  purpose  of  carrying  out  the  work 
reauired  by  the  contract: 

(2)  Shall  refrain  from  disclosing  the 
information  to  anyone  other  than  EPA 
without  the  prior  written  approval  of 
each  affected  business  or  of  an  EPA 
regional  ofnce;  and 

(3)  Shall  return  to  EPA  all  copies  of 
the  information  and  any  contracts  or 
extracts  therefrom  (a)  upon  completion 
of  the  contract,  (b)  upon  request  of  the 
FP.\.  or  (c)  whenever  the  information  is 
no  longer  re<]uired  by  Dynamac  for 
performance  of  work  requested  under 
the  contract.  These  non-disclosure 
statements  shall  be  maintained  on  file 
with  the  EPA  Region  7  Projei  t  OfHcer 
for  Dynamac.  Dynamac  employees  will 
be  provided  technirjil  direction  from 
their  respective  EPA  contract 
management  staff. 

EPA  hereby  advi.ses  affiected  parties 
that  they  have  ten  (10)  working  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2Miii)  and  40  CFR  2.310(h). 
Comments  should  be  sent  to:  Glenn 


Curtis,  Environmental  Protection 
Agency.  Region  7.  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 

Dated:  September  22. 1994. 
WtUiam  Rice. 

Aclmg  Regional  Admintstmtor. 
|FR  Doc  94-24122  Filed  9-2»-94;  8:45  am) 
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[PP  00391Sa«««:  FRL  4902-2) 

De4tamethrin,  Renewal  ot  a  Temporary 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
actwn:  Notice. 

SUMMARY:  EPA  has  renewed  a  temporary 

tolerance  for  the  combined  residues  of 

the  insecticide  Deltamethrin  and  its 

metabolites  in  or  on  the  raw  agricultural 

commodity  cottonseed  at  0.02  part  per 

million  (ppm). 

DATES:  This  temporary  tolerance  expires 

lune  1.1995 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  George  LaRocca.  Product  Manager 

(PM)  13.  Registration  Division  (7505C). 

Office  of  Pesticide  Programs, 

Environmental  Protection  Agency,  401 

M  St..  SW.,  Washington,  DC  20460. 

Office  location  and  telephone  number: 

Rm.  202,  CM#2.  1921  Jefferson  Davis 

Highway.  Arlington.  VA.  (703)  305- 

610<> 

SUPPt.EMENTARY  INFORMATION:  EPA 

issued  a  notice,  published  in  the 
Federal  Register  of  November  24.  1993 
(58  FR  62122).  slating  that  a  temporary 
tolerance  had  been  established  for  the 
combined  residues  of  the  insecticide 
Deltamethrin  (l/?.3/?)-3  (2.2- 
dibromovinyl)-2.2- 

dimethylcyclopropanecarboxylic  acid 
(s)-a-cyano-3-phenox>'benzyl  ester  and 
its  metabolite,  trans-deltamethrin: 
(lS,3/i)-3  (2,2-dibromovinyl)-2,2- 
dimethylcyclopropane-carboxylic  acid 
(S)-alpha-cyano-3-phenoxybenzyl  ester 
and  alpha-H-deltamethrin:  (lfl,3/?)-3 
(2,2-dibromov  inyl)-2,2- 
dimethylcyclopropane-carboxylic  acid 
(/?)-alpha-cyano-3-phenoxybenzyI  ester 
in  or  on  the  raw  agricultural  commodity 
cottonseed  at  0.02  part  per  million 
(ppm).  This  tolerance  is  renewed  in 
response  to  pesticide  petition  (PP) 
0G3916,  submitted  by  Hoechst-Roussel 
Agri-Vet  Co.,  Route  202-206.  P  O  Box 
2500.  Somerville,  NJ  08876-1258. 

The  company  has  requested  a  1-year 
renewal  of  a  temporary  tolerance  for 
residues  of  the  insecticide  to  permit  the 
continued  marketing  of  the  above  raw 
agricultural  commodity  when  treated  m 
accordance  with  the  provisions  of  the 
experioMQtal  use  permit  34147-EUP-3. 


which  is  being  renewed  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended 
(Pub.  L.  95-396,  92  Stat.  819:  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  a  renewal  of  the 
temporary  tolerance  will  protect  the 
public  health.  Therefore,  the  temporary 
tolerance  has  been  renewed  on  the 
condition  that  the  pesticide  be  used  in 
accordance  with  the  experimental  use 
permit  and  with  the  following 
provisions: 

1.  The  total  Amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  th^ 
experimental  use  permit. 

2.  Hoechst-Roussel  Agri-Vet  Co.,  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  )une  1.  1995.     . 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  above  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  p>ermit  and  temporary 
tolerance.  This  tolerance  may  lie 
revoked  if  the  experimental  use  f)ermit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

Authority:  21  U.SC.  346a()). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  p>ests,  Reporting  and  recordkeeping 
requirements. 

Dated:  September  21.  1994. 
Stephen  L.  Johnson, 
Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc  94-24128  Filed  9-28-94;  8:45  ami 
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[OPP-30373;  FRL-4913-5] 

Receipt  of  an  Application  for  Pesticide 
Registration  for  a  Transgenic  Plant 
Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  EPA  has  received  an 
application  from  Monsanto  Company 
for  a  transgenic  plant  pesticide  for 
conditional  registration  containing  the 
new  active  ingredient  Bacillus 
thuringiensis  var.  kursiaki  delta 
endotoxin  protein  as  produced  by  the 
Cr>lA(c)  gene  and  it  controlling 
sequences.  The  EPA  File  Symbol  for  this 
application  is  524-UTI,  and  the 
associated  tolerance  petition  number  is 
PP  4F  4331.  This  is  the  second 
application  for  registration  of  a 
tran.sgenic  plant  pesticide  under  section 
3(c)(4)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  in  which  a  plant 
has  been  genetically  altered  to  produce 
a  pesticide.  Because  of  its  uniqueness 
the  Agency  has  determined  that  this 
application  may  be  of  regional  and 
national  significance.  Therefore,  in 
accordance  with  40  CFR  172.11(a).  the 
Agency  is  soliciting  public  comments 
on  this  application. 
DATES:  Written  comments  must  be 
submitted  by  October  31,  1994. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OPP-303731  and  the  (File 
Symbol  524-UTI)  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C), 
Registration  Division  (7505C),  Office  of 
Pesticide  Programs,  Environmental 
Protef  tion  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Environmental 
Protection  Agency,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
'Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1 1 32  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Phil  Hutton,  Product  Manager 
(PM)  18,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm  213,  CM  #2,  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703-30.5- 
7690). 
SUPPLEMENTARY  INFORMATION:  On 

February  11. 1994,  an  application  to 
conditionally  register  a  transgenic  plant 
pesticide  Bacillus  thuringiensis  var. 
kursiaki  (B.t.k.)  Insect  Control  Protein 
(CrylA(c)),  containing  the  new  active 
ingredient  Bacillus  thuringiensis  var. 
kurstaki  delta  endotoxin  protein  as 
produced  by  the  CrylA(c)  gene  and  it 
controlling  sequences  at  100  percent 
was  received  from  Monsanto  Company, 
700  Chesterfield  Village  Parkway,  St.  ' 
Louis,  MO  63198.  The  application  was 
assigned  EPA  File  Symbol  524-UTI. 

Through  the  genetic  modification  of 
cotton,  Monsanto  has  developed  an 
environmentally  compatible  alternative 
for  controlling  many  of  the  lepidopteran 
caterpillars  which  feed  on  this  crop. 
This  Insect  Resistant  Cotton  (IRC)  cotton 
produces  the  insect  control  protein 
derived  from  the  common  soil 
bacterium  Bacillus  thuringiensis  var. 
kurstakj  (B.t.k.).  The  protein  produced 
is  nearly  identical  in  structure  and 
activity  to  that  found  in  nature  and  in 
commercial  B.t.k  formulations, 
registered  by  EPA. 

The  commericialization  and  use  of 
IRC  offers  several  significant  benefits  to 
the  grower,  the  public,  and 
environment.  Results  from  field 
experiments  conducted  in  the  past  4 
years  throughout  the  cotton  growing 
regions  have  demonstrated  that  IRC  is 
protected  season  long  from  the  major 
lepidopteran  pests  which  feed  on  the 
foliage  and  bolls  of  the  cotton  plant, 
while  nontarget  organisms,  including 
beneficial  insects,  mammals,  and  birds 
are  unaffected.  Growers  planting  IRC 
may  not  require  additional  insecticide 
applications  to  control  these  pests.  Such 
a  substantial  reduction  in  insecticide 
use  will  enhance  biological  control  and 
the  implementation  of  other  pest 
management  strategies  for  other  cotton 


insect  pests.  The  purpose  of  Monsanto's 
application  for  pesticide  registration 
and  exemption  from  the  requirement  of 
a  tolerance,  is  to  acquire  a  registration 
so  that  commercialization  of  their 
innovative  product  can  be  available  for 
commercial  use  in  control  of  the  pest, 
the  lepidopteran  caterpillars  on  cotton. 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(FOD)  office  at  the  address  provided 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  It  is 
suggested  that  persons  interested  in 
reviewing  the  application  file,  telephone 
the  FOD  office  (703-305-5805).  to 
ensure  that  the  file  is  available  on  the 
date  of  intended  visit. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Product  registration. 
Dated:  September  22, 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFRDoc  94-24129  Filed  9-28-94  8  45rtii,| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 

and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Offic  e 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communications  Commission. 
(202) 418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0604. 
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TiZ/e.  Implementation  of  Stjction 
309(i)  of  the  Communications  Act — 
Competitive  Bidding.  Third  Report  and 
Oder  and  Third  Memorandum  Opinion 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  PP  Docket  No. 
93-253  (47  CFR  Part  24). 

FCCForms.  FCC  401.  489,  490,  405. 
430.854. 

Expiration  Date:  05/31/97. 

Estimated  Annual  Burden:  45.654 
total  hours;  .50-20  hours  per  response; 
10-15^.770  respondents. 

Descnption:  In  the  Third 
Memorandum  Opinion  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
(Third  MO&O).  the  Commission 
clarified,  modified  and  supplemented 
the  original  rules  governing  the  auction 
of  narrowband  PCS  licenses.  For 
example,  the  Commission  has  modified 
its  original  definition  of  small  business 
to  include  larger  concerns,  and  has 
codified  principles  for  attributing  the 
interests  of  various  affiliates  of  the 
applicant  to  that  applicant.  The 
Commission  also  has  modified  the 
various  preferential  measures  that  are 
available  to  certain  entities  designated 
by  Congress,  such  as  increasing  the 
available  bidding  credits  to  40%  from 
25%  in  some  cases.  In  order  to  better 
ensure  that  applicants  claiming  these 
preferences  are  entitled  to  them  and  to 
aid  the  Commission's  enforcement 
efforts,  winning  bidders  are  now 
required  to  supply  additional 
information  on  the  ownership  of  the 
applicant.  The  Commission  has  also 
relaxed  its  rules  pertaining  to 
amendment  of  FCC  Form  175.  now 
permitting  applicants  to  amend  their 
FCC  Form  175  applications  to  reflect 
ownership  changes  that  do  not  result  in 
a  change  in  control  of  the  applicant. 

OS4B  Control  No.:  3060-0068. 

Title:  Application  for  Consent  to 
Assignment  of  Radio  Station 
Construction  Permit  or  License  (For 
Stations  in  Services  Other  Than 
Broadcast) 

fCC  Form  No    FCC  702. 

Expiration  Date:  08/31/97. 

Estimated  Annual  Burden:  5000  total 
hours;  5  hour  per  response;  1000 
respondents. 

Description:  FCC  Form  702  is  used  to 
request  Commission  approval  of 
assignment  of  radio  station  construction 
authorization  or  license  under  47  C.F.R. 
parts  21.  23  and  25.  The  form  is 
reviewed  by  Commission  staff  to 
determine  the  financial,  legal  and 
technical  qualifications  of  the  applicant. 
The  form  is  being  revised  to  display  the 
08/31/97  expiration  date  and  to 
incorporate  the  certification  required  by 
47  C.F  R.  part  1.  section  1.2002 


implementing  Section  5301  of  the  Anti- 
EhTig  Abuse  Act  of  198C.  The  current 
October  1991  edition  of  the  form  may  be 
used  through  March  1995. 

OMB  Control  No  :  3060-0485. 

Title:  Amendment  of  Part  22  of  the 
Commission's  Rules  to  Provide  for 
Filing  and  Processing  of  Applications 
for  Unserved  Areas  in  the  Cellular 
Service  and  to  Modify  Other  Cellular 
Rules,  CC  Docket  No.  90-6. 

Expiration  Date:  12/31/94. 

Estimated  Annual  Burden:  80  total 
hours;  2  hours  per  response;  40 
respondents. 

Description:  Title  III  of  the 
Communications  Act  of  1934,  as 
amended  governs  the  licensing  of  all 
communications  services  which  operate 
through  the  use  of  radio  frequencies. 
Part  22  of  the  FCC  Rules  contains  the 
technical  and  legal  requirements  for 
mobile  radio  stations.  Generally, 
information  collections  contained  in 
Part  22  are  used  by  the  Commission  to 
determine  whether  the  applicant  is 
qualified  legally,  technically,  and/or 
financially  to  be  licensed  or  to  remain 
a  licensee. 

OMB  Control  No.:  3060-0508. 

Title:  Rewrite  and  Update  of  Part  22 
of  the  Public  Mobile  Service  Rules  (CC 
Docket  No.  92-115)  and  FNPRM 

Expiration  Date:  05/31/95. 

Estimated  Annual  Burden:  10,600 
total  hours;  5  hours  per  response;  2120 
respondents 

Description:  OMB  approved  the 
proposals  contained  in  the  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  issued  in  CC  Docket  92-115. 
The  FNPRM  contained  several  new  and 
modified  requirements  including,  a 
proposal  to  require  licensees  notifying 
the  Commission  of  minor  modifications 
to  their  systems  on  FCC  Form  489, 
which  include  Service  Area  Boundary 
(SAB)  extensions  into  the  adjacent 
market,  to  specify  whether  the  5  year 
fill-in  period  for  the  market  has  expired 
and,  if  so,  to  state  that  the  SAB 
extension  does  not  cover  any  unserved 
area;  a  proposal  to  revise  the  scale  of  the 
maps  required  to  be  filed  by  the 
Commission's  rules  from  1:250,000  to 
1 :500,000;  and.  also  a  proposal  to 
require  all  cellular  licenses  to  submit 
the  certain  information  regarding  the 
external  cell  sites. 

Federal  Communications  Commission. 
William  F.  Catoa. 

Actuig  Secretary. 
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[Report  No  20iO] 

Petition  for  Reconsideration  and 
Clanfication  of  Actions  in  Rutemaklng 
Proceedings 

September  26.  1994. 

Petition  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 
1.429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  Room  239. 1919  M  Street, 
N\V.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  October  14.  1994.  See  Section 
1.4fb)(l)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 
Subject: 
Amendment  of  Section  73-.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Clewiston,  Key  Colony. 
Key  Largo  and  Marathon,  Florida) 
(MM  Docket  No.  93-136.  RMs  No. 
8161.  8309  and  8310). 
Number  of  Petitions  Filed:  2. 

Federal  Communications  Commission. 
WilUain  F.  Catoa. 

Acting  Secretory. 
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FEDERAL  EWERGENCV 
MANAGEMENT  AGENCY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35. 

DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  November  28,  1994. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
the  FEM,\  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Donald  Arbuckle,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 


DC  20503,  (202)  395-7340.  williui  60 

days  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  above  information 
collection  request  and  supporting 
do<;umentalion  can  be  obtained  by 
calling  or  writing  Muriel  B.  Anderson, 
FEM^\  Information  Collections 
Clearance  Officer.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW.. 
Washington,  DC  20472.  (202)  646-2624. 
Type:  New  Colleriion. 
Title.  Write  Your  Own  (WYO) 
Company  Participation  Criteria;  N«w 
Applicants. 

Abstract:  Under  the  WYO  program, 
private  sector  insurance  companies  may 
offer  flood  insurance  to  eligible  property 
owners.  The  Federal  Government  is  a 
guarantor  of  flood  in.sur3m.e  coverage 
for  WYO  companies,  issued  under  the 
WYO  Arrangement  To  determine 
eligibility  for  participation  in  the  WYO 
program,  the  Federal  Insurance 
Administration,  National  Flood 
Insurance  Program  is  requiring  a  one- 
time submission  of  information  required 
by  FEMA  interim  rule  44  CFR  part  62, 
published  at  FR  .38571.  dated  Friday, 
July  29,  1994. 

Type  of  Respondents:  Businesses  or 
other  for-profit. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  68  hou.'^. 

Number  of  Respondents:  10. 

Estimated  Average  Burden  Time  per 
Response:  6.8  hours. 

Frequency  of  Response:  One-tiroe. 

Datnd:  .Seplnmb«r  22.  19S4. 
Wesley  C.  Moore, 

Director.  Office  of  Admin  istrativf^  Support. 
jFR  Doc.  94-24116  Fifed  9-28-94;  »;45aTO| 
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FEDERAL  RESEt^VE  SYSTEM 

Delhi  Bank  Corp..  et  al.,  Formations  of; 
Acquisitions  by:  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  faaors  that  are 
considered  in  acting  on  the  applit^itioas 
are  set  forth  in  section  a(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  tor 
inspec;tion  a»  the  offices  of  the  Board  of 


Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  Iiearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
spe«:ifically  any  questions  of  fact  tliat 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  recpived  not  later  than  October 
24, 1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L  Rutledge.  Senior  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

1.  Delhi  Bonk  Corp.,  Delhi,  New  York; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
sh.ires  of  The  Delaware  National  Bank  of 
Delhi,  Delhi.  New  York. 

B.  Federal  Reserve  Bank  of  Cleveiaiid 
(John  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland,  Ohio 
44101: 

7.  KeyCorp.  Cleveland.  Ohio;  to 
acquire  100  percent  of  the  voting  sh,tr»«i 
of  First  Citizens  Bancorp  of  Indiana. 
Anderson,  hidiana,  and  thereby 
indirectly  acquire  Citizens  Banking 
Company,  Anderson,  Indiana. 

C.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bfuemie,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Amcore  Financial,  Inc.,  Rock  ford. 
Illinois;  to  acxjuire  100  percent  of  the 
voting  shares  of  NBA  Holding  Company, 
Aledo,  Illinois,  and  thereby  indirectly 
acquire  Bank  of  Aledo,  Aledo,  Illinois. 

2.  Pinnacle  Banc  Group,  Inc.,  Oak 
Brook.  Illinois;  to  merge  with  .^corn 
Financial  Corporation,  Oak  Park. 
Illinois,  and  thereby  indirectly  acquin- 
Suburban  Trust  &  Savings  Bank,  Oak 
Park,  Illinois. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President]  250  Marquette  Avenue. 
Minneapolis,  Minnesota  55480: 

1.  Community  First  Bankshares,  Inc., 
Fargo,  North  Dakota;  to  acquire  24.75 
percent  of  the  voting  shares  of  Bank  of 
Colorado  Holding  Company,  Vail. 
Colorado,  and  thereby  indirectly  aixjuire 
Vail  Bank.  Vail,  Colorado. 

E.  Federal  Reserve  Bank  of  San 
Francisco  [Kenneth  R.  Binning. 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  Caiifomia 
94105: 

1.  Regency  Bancorp,  Fresno, 
Caiifomia;  to  become  a  bank  holding 
company  by  acquiring  100  pen.-e»t  of 


tlw  voting  shares  of  Regency  Bank. 
Fresno,  California. 

Birard  of  Governors  of  the  F«*(t<Tsl  Roservc 
System,  September  2^.  T994 
fenirifcr  J.  fohnson, 
Df^puty  Secretary  of  the  Board. 
IFR  Doc  94-24071  Filed  9-2S-94,  H;*.",  an] 
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Aaron  Kaufman,  et  af.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Hotding     . 
Companies 

The  notificants  listed  below  haw 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Beard's  Regula4ion  Y  fl2 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  cOTCjpany.  The  factors  that  are 
considered  in  acting  on  the  iKKices  are 
set  forth  in  paragrap*  7  of  the  Art  (12 
U.S.C  1817(jK7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
noti«:es  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Re.serve  Bank  indicated  for  that  noticv 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  rt^Aiived 
not  later  than  October  19.  1994. 

A.  Federal  Reserve  Bank  of  Dallas 
((^nie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201 
2272: 

7.  Aaron  Kaufman,  Dallas,  Tex.-«: 
Charles  Kaufman,  Austin,  Texas:  anA 
Harold  Kaufman.  Charlotte.  North 
Carolina;  all  to  acquire  15  percent,  ku 
a  total  of  24.99  percent,  of  the  voting 
shares  of  Texas  Community  Bancshares. 
Inc..  Dallas.  Texas,  and  thereby 
iD«iiret;tly  acquire  Texas  Community 
Bank.  N.A.,  Dallas.  Texas. 


Board  of  GoverooFs  of  the  F»d«n»l  I 
.System,  Sept«mi)er  23.  1994 

lenniCer  f.  lohnsoo. 

Deputy  Secretary  of  the  Boorrl 

IFR  Doc.  94-24072  Filed  S-2B-94;  «:4S  ami 
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DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

Pul>iic  Intormation  Cottection 

Requlremer.;  Sub^irt^^c  'c  the  Office  of 
Man^qc--nent  ,^r.c  Bocg*  t  iOMB)  for 
Clearance 

AGENCT:  Administration  on  Aging,  HIIS. 
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The  Administration  on  Aging  (AoA). 
Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

Title  of  Information  Collection:  State 
Performance  Report:  Reporting 
Requirements  for  Titles  III  and  VII  of 
the  Older  Americans  Act; 
Type  of  Request:  Extension  and 

Revision; 
Use:  To  revise  an  existing  information 
collection  form  to  conform  to  the 
newly-developed  National  Aging 
Program  Information  System  (NAPIS) 
resulting  from  amendments  to  the 
Older  Americans  Act  which  directed 
the  Administration  on  Aging  to 
improve  State  reporting  requirements; 
Frequency:  Annually; 
Respondents:  State  Agencies  on  Aging; 
Estimated  Number  of  Responses:  57; 
Total  Estimated  Burden  Hours:  293,721. 
Additional  Information  or  Comments: 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  10  days  of  tlie  publication  of 
this  notice  directly  to  the  following 
address:  OMB  Reports  Management 
Branch.  Attention:  Allison  Eydt.  New 
Executive  Office  Building.  Room 
3208.  Washington,  DC  20503. 

Dated:  September  23. 1994. 
William  F.  Benson, 

Deputy  Assistant  Secretary  for  Aging 

A.  Justification 

1.  Explanation  of  Necessity 

The  Older  Americans  Act  (OAA) 
requires  annual  program  performance 
reports  from  the  States.  The  1992 
reauthorization  of  the  (OAA)  directed 
the  Administration  on  Aging  to  develop 
reporting  procedures  for  use  by  States  to 
correct  deficiencies  in  current  reporting 
practices.  In  response  to  this  mandate. 
AoA  has  developed  a  new  reporting 
system  known  as  the  National  Aging 
Program  Information  System  (NAPIS) 
which  necessitates  as  revised  form 
0980-0199.  The  current  Form  0980- 
0199  will  be  divided  into  two  separate 
forms.  The  first  form  will  be  known  as 
the  State  Performance  Report  (SPR)  and 
will  require  an  accounting  of 
perfonnance  under  Title  III  and  the 
newly  established  Title  VII.  The  SPR 
component  of  the  NAPIS  which  we  are 
submitting  is  intended  to  be  phased  in 
over  a  three  year  period  with  levels  of 
detail  increasing  annually  (except  for 
states  that  elect  faster  implementation), 
beginning  with  program  information 
collected  in  FY  1995.  The  second  form. 


which  in  the  past  was  included  in  the 
SPR.  will  be  known  as  the  State  Annual 
Ombudsman  Report  to  the 
Administration  on  Aging  and  will  be  the 
basis  for  the  National  Ombudsman 
Reporting  System  (NORS). 

AoA  will  test  both  the  SPR  and  the 
State  Annual  Ombudsman  Report  in  FY 
1995.  The  test  of  the  new  SPR  will  focus 
on  the  new  requirements  for  registration 
and  data  on  client  characteristics.  AoA 
will  seek  out  the  test  states  through  an 
open  solicitation  process,  the  pilot  sites 
will  include  both  states  which  have  the 
capacity  to  fully  implement  all  reporting 
requirements  in  FY  1995  as  well  as 
stales  that  are  not  as  far  along  in  the 
development  of  their  reporting  system 
capacities.  AoA  will  use  the  test  results 
to  evaluate  the  feasibility  of  the 
proposed  reporting  specifications.  Based 
on  the  test  results  AoA  will  consider 
revision  of  the  timing  and  the  substance 
of  the  specifications,  as  appropriate. 
Approval  for  such  final  changes  will  be 
requested  form  OMB  by  June  30.  1995. 
However,  at  this  time  we  fully  intend  to 
implement  the  reporting  system  on  the 
proposed  schedule. 

Tne  revised  State  Annual 
Ombudsman  Report  is  to  be 
implemented  in  FY  1995  at  state  option. 
and  required  for  information  collected 
in  FY  1996.  Therefore,  we  ask  that  OMB 
extend,  also,  approval  for  AoA  to  use 
Part  V,  Long  Term  Care  Ombudsman 
Program,  of  our  current  Form  0980- 
0199  through  FY  1995. 

2. Use  of  Information  and  Consequence 
of  Not  Collecting 

The  information  will  be  used  to  meet 
existing  and  new  statutory  requirements 
under  the  (OAA)  which  includes 
evaluation  of  program  operations; 
preparation  of  reports  for  the  Congress 
and  the  Office  of  Management  and 
Budget;  policy  analysis;  response  to 
other  Federal  agencies;  and  to  other 
public  and  private  sector  agencies  and 
organizations. 

If  the  revised  form  0980-0199  is  not 
approved,  the  Assistant  Secretary  for 
Aging  will  not  be  able  to  comply  with 
(OA.M  statutor\'  requirements  for  state 
program  performance  information  in  FY 
1995  due  to  lack  of  State-by-State  data. 
Introduction  of  the  revised  system 
during  FY  1995  would  be  prohibited. 
The  current  form  0980-0199  expires  on 
12/31/94. 

3.  Information  technology  and  Reducing 
Burden 

State  and  Area  Agencies  on  Aging 
(AAAs)  are  rapidly  automating  the 
collection,  processing,  and  transmission 
of  data.  This  has  a  profound  effet:t  on 
estimates  of  time  and  cost  to  produce 


program  service  data.  A  few  States  have 
limited  ADP  capacity,  but  virtually  all 
States  will,  within  a  very  short  time, 
have  ADP  capacity  that  was  rare  10 
years  ago.  In  the  past,  a  large  State  with 
many  AAAs  using  a  "paper  and  pencil 
reporting  system"  might  have  used 
several  thousands  of  hours  to  produce 
an  annual  report.  Furthermore,  the 
burden  would  be  much  the  same  each 
year  a  similar  report  was  developed. 
Currently.  States  that  have 
commonplace  and  relatively 
inexpensive  ADP  capacity  perform  these 
tasks  in  a  fraction  of  the  time  needed 
with  a  paper  system.  Beyond  this,  the 
burden  is  greater  in  the  first  year  of 
reporting  than  in  any  subsequent  year, 
because  ADP  costs  load  on  the  front 
end.  AoA  has  consulted  extensively 
with  States  in  the  development  of  these 
requirements  and  has  limited  the 
burden  to  the  extent  practical  and 
allowable  under  the  OAA. 

4.  Efforts  to  Identify  Duplication 

The  information  specified  for  this 
report  is  not  available  form  other 
collection  source. 

5.  Availability  of  Similar  Information 

Similar  information  is  not  available 
from  any  other  source. 

6.  Small  Business  or  other  Small 
Entities— N/A 

7.  Consequences  of  Less  Frequent 
Collection 

State  performance  reports  are  required 
on  an  annual  basis  by  statute. 

8.  Guidelines  in  5  CFR  1320.6 

The  existing  State  Program  Report  is 
consistent  with  5  CFR  1320  and  this 
request  for  extension  would  have  no 
adverse  effect. 

9.  Outside  Consultation 

Outside  consultation  with  the  aging 
network  on  the  proposed  reporting 
specifications  has  been  extensive: 

1991 

AoA  issued  an  Information 
Memorandum  91-17  (Januar>',  1991)  to 
States  indicating  a  need  to  improve  the 
State  Program  Report  (SPR).  States  were 
provided  an  opportunity  to  comment  on 
improvements  on  the  current  SPR.  41 
States  wrote  comments  and  nearly  all 
wanted  substantial  changes  in  the  SPR, 
including  improvements  to  the 
taxonomy,  computerization,  and 
changes  to  facilitate  greater  accuracy. 
AoA  held  a  meeting  (June.  1991)  with  a 
group  of  State  and  Area  Agency  on 
Aging  personnel  to  discuss  major  issues. 


DimemioTky  International  Report 
(September.  1992-Marrh,  7993} 

AoA  funded  a  contractor,  Dimensions 
International  (Dl),  to  develop 
comprrehcnsix^  information,  analyze 
program  issues  and  provide 
recommendations  on  a  reporting  system 
for  (OAA)  funded  programs.  DI  engaged 
a  Policy  Committee  and  a  Technical 
Committee  each  of  whi(Ji  met  twice  in 
Washington,  D.C.  to  provide  aging 
network  input  to  the  recommendations. 
An  executive  summary  of  the  findings 
and  recommendations  is  attached. 

NORS  Work  Group  Activities  (1991- 
1993) 

AoA  staff  worked  with  numerous 
state  Long-Term  Care  (LTC) 
Ombudsman  over  a  period  of  two  xears 
to  develop  an  improved  reporting 
system  for  the  Ombudsman  Program — 
the  National  Ombudsman  Reporting 
System  (NORS),  which  is  currently 
proposed.  At  AoA's  invitation.  State 
Directors  on  Aging  reviewed  the 
product  of  this  extensive  work  by 
program  staff.  Of  thirty-two  State 
responses,  twenty-five  states  concurred 
with  the  new  system,  one  state  did  not 
concur,  and  six  states  provided  an 
ambivalent  response. 

Technical  Re\-iew  Meeting  (Au<>ust, 
1993) 

AoA  convened  a  two  day  technical 
work  group  with  State  and  Area  Agency 
on  Aging  Staff  fhim  the  NY,  WA.  NC, 
NY  City  and  Prince  Georges  County,  MD 
to  review  a  draft  of  the  reporting 
requirements  which  AoA  submitted  to 
OMB  in  March  of  1994. 

Information  Memoranda 

AoA  provided  States  and  AAAs  a 
c  opy  and  an  opportunity  to  comment  on 
the  DI  recommendations  in  an 
Information  Memorandum  (June,  1993). 

In  March  of  1994,  an  Information 
Memorandum  with  a  copy  of  AoA's 
Previous  submission  to  OiKlB  was 
provided  to  States  and  AAAs.  Three 
major  art-as  of  concern  were  identified 
in  the  public  comments:  (1)  timing  of 
the  implementation;  (2)  cost  of 
implementation;  and  (3)  level  of 
reporting  detail.  In  light  of  these 
concerns,  AoA  proposed  the  following 
revisions  to  the  previous  OMB 
submission: 

•  PSA  level  reporting  was  eliminated; 

•  Performance  measures  were 
eliminated; 

•  Client  registration  has  been  delayed 
to  FY  1996; 

•  Services  in  the  three  clusters  were 
rearranged; 

•  Nutritional  risk  st:reening  was 
limited  to  four  services — case 


management,  home  deHvered  and 
congregate  meals  and  nutrition 
counseling; 

•  A  number  of  client  descriptors  and 
expenditure  related  data  requirements 
were  dropped;  and 

•  SPR  reports  will  be  required  to  be 
submitted  to  AoA  electronically.  (AoA 
will  provide  software  specifications  to 
assist  States  in  transmitting  the  required 
files.) 

State  Governors  and  State  Agency  oa 
Aging  Comments  (fune,  1994) 

AoA,  in  consultation  with  OMB, 
provided  proposed  reporting 
specifications  to  State  Governors  and 
Directors  of  State  Agencies  on  Aging 
and  requested  comments. 

Nine  Governors  made  comments  on 
the  reporting  specifications.  Most 
governors  that  responded  indicated 
support  for  accurate  and  useful 
information  j^thering:  the  need  for  more 
administrative  funds  to  pwy  for 
information  gathering:  and,  that  only 
necessary  information  be  gathered.  One 
Governor  said  that  AoA  should  collect 
information  on  the  impact  of  the 
services  on  elderly  clients  instead  of  the 
information  which  AoA  proposes  to 
coUect. 

37  State  Units  on  Aging  and  11  AAAs 
provided  comments.  These  comnients 
were  very  diverse  and  often  deah  with 
technical  issues  related  to  ser\ices 
reporting.  The  more  gene.ral  comments 
from  this  group  were  similar  to  the 
comments  received  from  Governors.  A 
more  detailed  account  of  the  comments 
is  included  in  the  enclosed  analysis. 

Based  on  this  set  of  comments.  AoA 
has  revised  the  implementation  dales 
for  key  components  of  this  reporting 
system  to  allow  states  the  option  of  a 
phased  implementation  over  a  3  yenr 
period.  Moreover,  the  collecticii  of 
information  on  transfers  between  parts 
of  Titles  Ill-B  and  C  and  information  on 
modified  meals  has  been  dropped.  We 
have  again  included  a  required  estimate 
of  the  percentage  of  Title  III  funds  in 
expenditures  for  certain  serv  ices,  based 
on  comments  received.  The  definition  of 
"new  persons  served"  has  been 
simplified  and  other  definitions  were 
modified  to  make  reporting  easier. 

10.  Confidentiality 

To  assure  confidentialitv.  CFR  45, 
Part  1321.19  states  "The  State  Agency 
on  Aging  must  have^rocedures  to 
prote«;t  the  confidentiality  of 
information  about  older  persons 
collected  in  the  dehver}'  of  services." 
F'urther  regulations,  under  the  U.S. 
Code,  governing  Programs  for  Older 
Persons  require  that  information  may 
not  be  disdosed  by  the  sen.' ice  providar 


or  agency  in  a  manner  vrhich  identifies 
the  person  without  the  informed 
consent  of  the  person. 

11.  Questions  of  a  Sensitive  Nature 

The  State  program  report  as 
apphcable  to  thi* request  for  nnision 
contains  no  questions  of  a  sensitive 
nature. 

12.  Estimated  Cost  to  Federal 
Government  and  Respondent 

The  (OAA)  provides  funds  to  States 
for  administration  (including  ADP  and 
reporting).  Most  States  use  for 
administrative  costs  approximately  five 
percent  of  the  total  funds  allocated  to 
them  by  the  OAA.  Therefore,  large 
states,  such  as  CaHfomia  and  New  York 
State  are  provided  state  administrative 
funds  of  $3.7  million  and  $3  million 
respectively,  not  including  required 
matching  funds  or  administrative  funds 
from  other  programs  which  they 
administer.  AAAs  are  permitted  under 
the  (OAA)  to  use  approximately  10%  of 
OAA  funds  they  administer  for 
administrative  purposes.  In  large  states, 
such  as  California  and  New  York  State. 
AAAs  are  provided  about  S6  million 
annually  for  administrative  activities 
such  as  providing  information  on 
services  provided.  Service  providers 
include  the  costs  of  administrative 
actixaties  in  budgets  which  they 
negotiate  wilh  AAAs.  AA.\s  will 
continue  to  limit  the  administrative 
costs  of  service  providers.  Howe\'er.  the 
mechanism  to  allocate  additionnl  funds 
to  meet  legitimate  increased  costs  for 
reporting  at  the  sen'ices  provider  level 
are  in  place  currently.  Most  of  any 
increase  in  reporting  burden  caused  by 
the.se  proposed  reporting  specifi(^!ioa9> 
falls  outside  state  administrative 
budgets. 

AoA  has  made  one-time  grants  lo 
State  Agencies  on  Aging  in  FY-94  to 
assist  States  wilh  the  start-up  costs  of 
meeting  the  NAPIS  requirements  which 
we  propose  lo  OMB.  The  onetime  state 
grants  are  $45,000  for  slates,  with  lesser 
amounts  for  some  of  the  territoriis. 

AoA  has  spent  approximately 
$640,000  on  staff,  expenses,  and 
contracts  to  develop  the  reporting 
system  proposed,  it  is  estimated  that 
Ao,^  will  spend  an  additional  $900,000 
in  the  rest  of  FY  1994  combined  with 
FY  1995  on  staff,  expenses,  and 
contracts  to  implement  the  revised 
reporting  system.  After  FY  1995,  the 
reporting  system  is  estimated  to  require 
$150,000  in  AoA  staff  and  expenses 
each  year  to  maintain  and  operate,  if  no 
major  changes  are  made  in  the  reporting 
system. 
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13.  Burden  of  Collection  Information 

AoA  has  determined  through 
consultation  with  states  that  some  states 
wish  to  implement  all  of  the  proposed 
reporting  requirements  in  FY  1995. 
Other  states  advise  us  that  they  must 
have  the  option  of  implementing  the 
system  in  stages.  AoA  proposes 
reporting  standards  that  will  permit,  at 
state  option,  some  of  the  more 
complicated  reporting  requirements  to 
be  deferred  to  FY  1996  and  a  few 
requirements  to  FY  1997.  This  optional 
phased  approach  to  implementation 
complicates  the  estimation  of  burden 
hours  per  year.  We  are  basing  our 
estimate  on  the  burden  an  average  state 
might  encounter  if  all  of  the  reporting 
requirements  are  implemented  in  the 
first  year.  However,  we  assume  that  a 
state  that  implements  the  components  of 
the  reporting  system  over  a  three  year 
period  will  have  a  lower  first  year 
burden,  but  annual  effort  may  not 
substantially  decline  until  the  fourth 
year  that  the  system  is  employed. 

The  first  year  {FY-1995)  national 
reporting  burden  on  the  respondents  is 
estimated  to  be  294,000  hours.  The 
burden  will  drop  to  70.000  hours  in 
each  subsequent  year  in  which  these 
reporting  components  are  used. 

14.  Reasons  for  Changes  in  Burden 

The  estimates  of  burden  reflect  an 
increase  in  reporting  required  by  1992 
Amendments  to  the  OAA  and 
adjustments  to  the  estimate  of  the 
burden  required  by  the  existing  AoA 
reporting  requirements  for  these 
programs. 

15.  Collection  of  Statistical  Information 
for  Publication  and  Collection  of 
Information  Employing  Statistical 
Methods— N/A. 

State  Performance  Report  for  Title  III 
and  VII  of  the  Older  Americans  Act 
(Excluding  LTC  Ombudsman  Reportl 

For  Implementation  In  Fiscal  Year  Jyy.5 
by  the  National  Network  on  Aging 

Report  Sections 

Section  I:  Estimated  Unduplicated 

Counts  of  Clients  Served 
Section  II.  Utilization  Profile 
Section  III:  Expenililure  Profile 
Section  IV:  Other  Services  Profile 

(Optional) 
Se<;tion  V;  Developmental 

Accomplishments 
Section  VI:  Profile  of  Community  Focal 

Points  and  Senior  Centers 
Section  VII:  Staffing  Profile 

Revised  Requirements  as  of:  September 
20. 1994 


Title  III  and  VII  Performance  Reporting 
Requirements 

Introduction 

The  Older  Americans  Act  calls  for 
annual  performance  reporting  by  the 
National  Network  on  Aging.  In  the  1992 
reauthorization  of  the  Older  Americans 
Act.  the  Administration  on  Aging  (AoA) 
was  directed  to  develop  refined 
reporting  procedures  for  use  by  state 
agencies  on  aging  which  correct 
deficiencies  in  current  reporting 
practices.  As  a  response  to  these 
mandates.  AoA  is  issuing  new  reporting 
guidelines  for  Titles  III  and  VII,  to  be 
effective  in  FY95  with  the  exception  of 
client  registration  which  will  not  be 
required  until  FY96.  As  a  result,  a 
number  of  data  elements  will  be  delayed 
until  FY96  and  in  two  cases,  nutritional 
risk  data  for  congregate  meals  and  new 
clients  data,  until  FY97. 

This  document  summarizes  the  new 
requirements  for  the  State  Program 
Performance  Report  (SPR)  for  Titles  III 
and  VII. 

The  sections  of  the  new  SPR  include; 

Section  I:  Estimated  Unduplicated 
Counts  of  Clients  Served 

A.  Unduplicated  Client  Count  By  Type 
of  Service 

B.  Unduplicated  Client  Count  By 
Characteristic 

Section  II:  Utilization  Profile 

A.  Service  Use 

B.  Detailed  Client  Profile  for  Registered 
Services  (1-6) 

C.  Summar>'  Client  Profile  for  Other 
Registered  Services  (7-9) 

Section  III:  Ser\'ice  Expenditures  Profile 

A.  Title  III  Expenditures  By  Part  And 
Service 

B.  Title  VII  Expenditures  By  Chapter 

Section  IV.  Other  Sen'ices  Profile 
lOptionall 

Section  V:  Developmental 
A  ccomplishments 

A.  For  Home  and  Community  Based 
Programs 

B.  For  A  System  of  Elderly  Rights 

Section  VI:  Profile  of  Community  Focal 
Points/Senior  Centers 

Section  Vli.  Staffing  Profile 

A.  State  Unit  on  Aging 

B.  Area  Agency  on  Aging 

On  the  following  pages,  the  SPR 
format  is  exhibited  through  a  series  of 
data  tables  corresponding  with  the 
sections  of  the  SPR  listed  above.  The 
tables  are  for  presentation  purposes 
only.  AoA  is  requiring  electronic 
transmittal  of  the  annual  SPR  data.  The 


SPR  data  will  be  transmitted  in  several 
data  files  organized  around  logical 
groupings  of  performance  data — clients, 
units,  expenditures  and  the  like.  AoA 
will  provide  software  which  can  be  used 
by  state  units  on  aging  to  create  the 
required  transmittal  files.  Following  the 
forms,  SPR  instructions  are  provided 
and  the  specifications  for  the  data  files 
which  will  be  used  to  electronically 
transmit  the  SPR  data  to  AoA. 

While  the  state  long  term  care 
ombudsman  program  is  now  part  of 
Title  VII  of  the  Older  Americans  Act. 
there  are  distinct  reporting  requirements 
which  exist  for  the  ombudsman 
program.  As  a  result,  the  state  long  term 
ombudsman  report  format  and  related 
instructions  are  described  in  a  separate 
package. 

Legislative  Requirements  for  Reporting 

The  SPR  is  designed,  first  and 
foremost,  to  respond  to  legal 
requirements  of  the  Act.  while 
expanding  the  performance  data 
available  to  support  management  and 
advocacy  by  AoA  and  the  National 
Network  on  Aging. 

Section  202ra)(19)  of  the  Older 
Americans  Act  outlines  the  principal 
requirement  for  performance  reporting, 
directing  AoA  to  "Collect  for  each  fiscal 
year,  for  fiscal  years  beginning  after 
September  30,  1988.  directly  or  by 
contract,  statistical  data  regarding 
programs  and  activities  carried  out  with 
funds  provided  under  this  Act. 
including: 

(A)  with  respect  to  each  type  of 
service  provided  with  such  funds: 

(i)  The  aggregate  amount  of  such 
funds  expended  to  provide  such  service; 

(ii)  the  number  of  individuals  who 
received  such  service;  and 

(iii)  the  number  of  units  of  such 
service  provided;  1 

(B)  the  number  of  senior  centers 
which  received  such  funds;  and 

(C)  the  extent  to  which  each  area 
agency  on  aging  designated  under 
Section  305(a)  satisfied  the  V 
requirements  related  to  adequate 
proportions  and  the  giving  of  preference 
to  those  services  to  older  individuals 
with  the  greatest  economic  or  social 
needs,  with  particular  attention  to  low 
income  minority  individuals." 

Section  207(a)(4)  of  the  Act  requires 
that  AoA  prepare  and  submit  a  report  to 
the  President  and  to  the  Congress  which 
includes  "statistical  data  and  an 
analysis  of  information  regarding  the 
effectiveness  of  the  State  agency  and 
area  agencies  on  agmg  in  targeting 
services  to  older  individuals  with 
greatest  economic  need  and  older 
individuals  with  greatest  social  need, 
with  particular  attention  to  low  income 


minority  individuals,  low-income 
individuals,  and  frail  individuals 
(including  individuals  with  any 
physical  or  mental  functional 
impairment)*   *   *'* 

Congress,  during  the  1992 
reauthorization  process,  expressed 
strong  reservations  and  concerns  about 
the  quality  of  reporting  related  to  Older 
Americans  Act  programs.  In  response  to 
these  concerns,  Congress  placed  new 
mandates  on  AoA  in  section  202(b)(29) 
to  design  and  implement,  for  purposes 
of  compliance  with  Section  202(a)(19) 
performance  reporting  requirements 
listed  above,  uniform  data  collection 
procedures  for  use  by  State  agencies, 
including: 

(A)  uniform  definitions  and 
nomenclature: 

(B)  standardized  data  collection 
procedures; 

(C)  a  participant  identification  and 
description  system; 

(D)  procedures  for  collecting 
information  on  gaps  in  services  needed 
by  older  individuals,  as  identified  by 
ser\'ice  providers  in  assisting  clients 
through  the  provision  of  the  supportive 
services;  and 

(E)  procedures  for  the  assessment  of 
unmet  needs  for  services  under  this  Act. 

Likewise,  in  the  Older  Americans  Act 
reauthorization.  Congress  inserted 
language  requiring  the  creation  of  a 
National  Aging  Information  Center. 
Among  the  requirements  for  the  Center 
is  the  collection  of  information, 
biennially,  on  the  functions,  staffing 
patterns  and  funding  sources  of  state 
agencies  and  area  agencies  on  aging. 

Framing  a  Strategy  for  Future 
Reporting 

Three  specific  goals  have  guided  the 
development  of  the  SPR.  They  respond 
to  the  basic  mandates  raised  by 
Congress,  the  information  needs  of  AoA 
and  capacities  of  the  Aging  Network  to 
meet  federal  reporting  requirements. 
The  goals  are: 

1.  Integrate  performance  data  for 
Older  Americans  Act  programs  into  a 
broader  information  acquisition  and 
analysis  framework  to  be  developed  and 
supported  by  AoA.  AoA  is  developing  a 
three-pronged  information  framework 
which  will  include:  1)  performance  data 
on  OAA  funded  programs;  2)  data  on 
the  broader  infrastructure  of  state 
administered  home  and  community 
based  services  for  the  elderly;  and,  3) 
data  on  the  needs  and  unmet  needs  of 
the  elderly  population. 

2.  Improve  accuracy  and  quality  of 
information  being  reported.  This  is 
being  accomplished  by  introducing 
standard  definition,s/nomenclature  and 
the  requirement  of  client  registration  for 


selected  services.  Both  steps  are 
designed  to  address  basic  concerns 
raised  by  Congress  about  the  qualify  of 
past  performance  clata  submitted  by 
AoA. 

3.  Focus  and  expanded  the  colle<:tion 
of  data  on  clients  and  their 
characteristics  in  ways  which  help  AoA 
determine  if  basic  targeting  provisions 
of  the  Act  are  being  met.  Additional 
data  on  clients  are  now  required  for 
nine  services  requiring  client 
registration.  These  additional  data  items 
are  designed  to  give  Congress,  AoA  and 
the  rest  of  the  Aging  Network  a  clearer 
picture  of  persons  being  helped  by  a 
core  set  of  home  and  community  based 
services.  Statistical  reporting  priorities 
include: 

•  Low  income  status  of  persons 
served  (to  be  defined  in  the  SPR  as 
persons  with  incomes  at  or  below 
poverty). 

•  Minority  status  of  persons  served. 

•  Frailty  status  of  persons  served— 
defined  in  the  Older  Americans  Act  as 
individuals  unable  to  perform  at  least 
two  activities  of  daily  living  (ADL)  with 
substantial  human  assistance  or  due  to 

a  cognitive  or  mental  impairment.  (Note, 
the  Act  allows  states  the  option  of 
defining  frailty  based  on  impairments  in 
at  least  three  activities  of  daily  living). 

Because  of  the  Congressional 
requirement  for  information  on  the 
frailty  status  of  persons  served,  AoA 
now  requires  the  determination  of  ADL 
(activities  of  daily  living)  status  and 
lADL  (instrumental  activities  of  daily 
living)  status  for  clients  of  six  services. 
While  the  scope  and  procedures  for 
reporting  has  been  expanded  and 
strengthened,  it  must  be  reiterated  that 
clients  may  freely  refuse  to  provide  the 
requested  information  and  still 
participate  in  the  program  or  receive  a 
needed  service  without  restriction. 
Specifically,  while  information  is 
requested  on  the  number  of  persons 
whose  income  is  at  or  below  the  poverty 
threshold,  the  Older  Americans  Act  bars 
means  testing.  In  no  way  has  the 
eligibility  or  participation  requirements 
of  the  Act  been  changed.  The  new  SPR 
procedures  make  allowances  for  clients' 
refiisai  to  provide  selected  information. 

An  incremental  approach  to 
upgrading  reporting  capacities  has  been 
adopted,  hi  FY94,  states  will  use  the 
current  SPR  and  follow  the  current  data 
collection  guidelines.  Beginning  in 
FY95,  selected  data  elements  of  the  new 
SPR  will  be  implemented,  such  as 
information  on  developmental 
accomplishments  and  a  profile  of  state 
unit  on  aging  and  area  agency  on  aging 
staffing.  In  FY96  client  registration  for 
nine  services  will  be  required  along 
with  specific  counts  of  unduplicated 


clients  served  for  each  of  the  nine 
services  requiring  client  registration  In 
FY97  nutrition  risjc  screening  for 
congregate  meals  will  be  required  along 
with  information  on  new  clients  served. 

Key  features  of  the  revised  SPR 
include  the  following: 

Adoption  of  Uniform  Definitions  and 
Nomenclature — After  extensive 
consultation,  AoA  has  identified 
fourteen  services  which  will  be  the 
focus  of  annual  reporting.  There  are 
standard  nomenclature  and  definitions 
for  all  fourteen  services.  They  are 
organized  into  3  clusters,  each  with 
distinctive  reporting  requirements: 

Cluster  I— Requies  client  registration 
and  collection  of  an  expanded  set  of 
client  characteristics  information, 
notably  information  on  the  ADL  and 
lADL  status.  Services  in  this  cluster 
include: 

1.  Personal  Care 

2.  Homemaker 

3.  Chore 

4.  Home  Delivered  Meals 

5.  Adult  Day  Care/Health 

6.  Case  Management 

Cluster  2— Requires  client  regisi ration 
and  collection  of  basically  the  same 
information  at  cluster  1  services  except 
for  ADL  and  lADL  status.  Ser\  ices  in 
this  cluster  include: 

7.  Congregate  Meals 

8.  Nutrition  Counseling 

9.  Assisted  Transportation 
Cluster  3— Requries  collection  ol 

information  on  units  of  services, 
expenditures  and  providers,  but  does 
not  require  client  registration  or  a 
profile  of  client  characteristics.  The 
services  in  this  cluster  are: 

10.  Transportation 

11.  Legal  Assistance 

12.  Nutrition  Education 

13.  Information  and  Assistan<;e 

14.  Outreach 

.•\s  can  be  seen,  the  level  and  t\  pe  iii 
information  to  be  collected  on  the 
services  varies  by  cluster.  More  ilieni 
information  is  required  on  the  services 
in  the  first  cluster,  less  on  the  services 
in  the  second  clusteV  and  ver\  limited 
information  on  the  services  in  the  last 
cluster. 

For  all  other  ser\ices  supporietl  by  the 
OAA,  summary  expenditure 
information  is  required.  State  units  ma\ 
optionally  provide  information  on  enrh 
of  the  "other"  services  related  to  the 
mission/purposes  of  the  service,  s«?rvi«:e 
expenditures,  estimated  unduplicated 
persons  served  and  service  units.  .Set- 
Section  IV.  of  the  SPR. 

Participant  Identification  and 
Description  System — For  nine  of  the 
fourteen  services  included  in  the  new 
SPR  performance  report  formal,  rlieni 
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registration  is  required.  It  sliouiii  be 
noted  that  states  are  stiil  required  to 
make  estimates  of  clients  served 
through  services  where  client 
re^ystration  is  no(  required. 

In  the  client  registration  process,  it  is 
expected  that  cHents  will  bis  assigned  a 
unique  client  identification  number.  For 
registered  clients,  a  uniform  set  of  data 
on  client  characteristics  will  be 
collected,  either  at  intake  or  some  time 
during  the  course  of  the  year.  Area 
agencies  must  be  able  to  aggregate  client 
data  across  providers,  by  service,  to 
produce  unduplicated  client  counts  and 
an  accurate  profile  of  the  characteristics 
of  the  registered  clients. 

The  use  of  a  ma.ster  client  registry 
does  not  mean  state  and  area  agencies 
will  need  to  implement  a  full  scale 
client  tracking  system.  In  client  tracking 
systems,  clients  are  uniquely  identified 
and  service  utilization  data  are 
routinely  linked  or  assigned  to 
individual  clients  Under  the  new  SPR 
data  collection  procedures,  neither 
service  providers  nor  area  agencies  on 
aging  will  be  required  to  track  units  of 
service  by  individual  client.  However, 
area  agencies  on  aging  will  need  to 
maintain  a  master  client  registry  which 
is  a  list  of  client  names  accompanied  by 
a  unique  client  identifier,  a  set  of 
descriptive  information  on  their 
characteristics  and  a  list  of  what 
ser\'ices  the  client  is  currently  receiving. 
In  most  cases,  a  computerized  client 
index  or  registry  will  be  required  in 
order  to  generate  the  required  PSA  level 
data  subsequently  compiled  into  the 
annual  SPR  by  the  state  unit  on  aging. 

While  area  agencies  are  likely  to 
require  computer  capacities  to  maintain 
the  client  registry,  it  is  assumed  that 
providers  without  computers  can  meet 
the  SPR  requirements  through  manual 
data  collection  procedures.  However,  in 
such  case,  area  agencies  on  aging  will 
need  to  develop  the  capacity  to  enter 
client  data  into  a  client  registry  and 
assist  providers  determine  if  new  clients 
are  already  registered. 

Standardized  Data  Collection 
Procedures — AoA  has  tried  to  balance 
the  Congressional  mandate  for 
standardized  data  collection  procedures 
with  the  need  to  provide  the  ^4ational 
Network  on  Aging  flexibility  in  the 
reporting  systems  used  to  collect  data. 
AoA  encourages  states  to  refine  or 
modify  existing  reporting  systems  to 
comply  with  the  new  requirements, 
where  appropriate.  To  assure 
standardization  across  states.  AoA  will 
require  the  following: 

•  The  requirement  for  client 
registrabon  for  selected  services. 


•Standardization  ot  information 
describing  the  characteristics  of  clients 
served  for  nir>e  services  related  to: 

— Age,  sex,  race/ethnicity 
— Income  status/ rural  status/living 
alone 

•  For  a  subset  of  the  nine  services 
requiring  registration,  the  requirement 
for  colle<:tion  of  additional  information 
on: 

— ADL/IADL  Status 
— Nutritional  risk  status 

State  units  on  aging  will  have 
considerable  flexibility  in  setting  up 
these  procedures  and  methods  for  data 
collection.  As  feasible,  AoA  will  make 
resources  available  to  assist  SUAs  and 
AAAs  in  meeting  the  reporting 
specifications. 

Testing 

The  proposed  changes  in  the  SPR 
requirements  will  be  phased  in.  For 
FY94.  states  will  submit  performance 
data  using  the  current  SPR.  For  FY95, 
states  will  implement  those  elements  of 
the  new  reporting  guidelines,  which  are 
either  the  same  as  the  old  requirements 
or  a  relatively  small  change.  For  FY96, 
states  will  be  asked  to  implement  a 
client  registration  process  and,  through 
client  registration,  collect  additional 
information  on  clients  of  nine  selected 
services.  In  FY97,  two  additional  date 
elements  will  be  added. 

The  introduction  of  client  registration 
data  and  the  collection  of  additional 
data  on  client  characteristics  in  FY96 
represent  the  laiyest  change  in 
requirements.  Congress  requires  a  test  of 
the  proposed  reporting  requirements 
and  a  report  to  Congress  not  later  than 
1  year  after  developing  the  data 
collection  procedures. 

The  test  of  the  new  SPR  requirements 
will  occur  in  FY95,  focusing  on  the  new 
requirements  for  registration  and  data 
on  client  characteristics.  Two  basic 
questions  will  be  addressed  in  the  test: 
1)  the  feasibility  of  collectioD  of  the  data 
elements  to  be  included  in  the  SPR, 
focusing  on  client  related  data:  and  2) 
the  implementation  tasks  and  timetable 
for  implementing  reporting  systems 
which  can  satisfy  the  SPR  requirements. 

AoA  will  seek  out,  through  an  open 
solicitation  process,  a  total  of  six  states 
to  test  the  SPR  requirements  in  FY95. 
The  six  pilot  states  will  represent  a 
cross-section  of  state  characteristics, 
reflecting  variations  in  the  size  of  the 
program,  nunrvber  of  area  agencies  on 
aging  in  place  (including  at  least  one 
single  PSA  s-trtt^).  existing  reporting 
system  capacities,  geographic  diversity 
and  the  braadth  of  services  and  clients 
supported  by  OAA  funding. 


Three  of  the  six  test  states  will  be 
selected  based  on  their  capacities  to 
implement  all  elements  of  the  SPR  data 
requirements  in  FY95.  Specifically,  they 
must  be  able  to  test  the  introduction  of 
client  registration  and  the  collection  of 
descriptive  information  on  clients 
served  which  complies  with  SPR 
specifications. 

The  other  three  test  states  will  be 
selected  because  they  do  not  have 
reporting  systems  in  place  currently 
responsive  to  the  requirement  of  client 
registration  and  reporting  data  on  client 
characteristics.  AoA  will  follow  the 
progress  of  these  states  in  terms  of 
implementation  planning,  reporting 
systems  development  and  training  of  the 
Aging  Network  to  meet  the  SPR 
requirements.  The  experience  of  these 
states  will  help  AoA  determine  how 
states  are  preparing  to  meet  the  FY96 
reporting  requirements  in  the  context  of 
their  other  responsibilities. 

Participating  sites  will  be  asked  to 
designate  a  state  unit  on  aging  staff 
member  to  serve  as  a  liaison  between 
the  state  and  AoA.  An  initial  baseline 
profile  will  be  established  for  each  of 
the  six  test  states,  at  the  beginning  of 
FY95.  AoA  will  review  the  progress  in 
each  test  state  on  a  bi-monthly  basis,  by 
phone  and  possibly  teleconferences 
with  all  six  test  sites  including 
information  on  the  reporting  system 
design  which  emerges,  implementation 
tasks  and  timetables,  how  the  SPR 
requirements  were  introduced  to  the 
Aging  Network  within  the  state,  and 
what  issues/difficulties  arose  in 
building  the  reporting  systems  required 
to  meet  the  SPR  specifications.  In  all  six 
states,  input  will  be  sought  from  state 
unit  on  aging  staff  and  selected  staff 
from  area  agencies  on  aging  an  provider 
personnel  on  SPR  implementation 
issues. 

In  April-May.  1995,  AoA  will  compile 
the  experiences  of  the  test  sites  to  use 
a  basis  for  reporting  to  Congress  and 
finalizing  the  reporting  requirements 
scheduled  to  go  into  effect  in  FY96.  Any 
revisions  to  the  repwrting  requirements 
will  be  made  by  June  30, 1995  with 
states  notified  of  the  changes  at  that 
time.  It  should  be  indicated  that  AoA 
will  not  introduce  any  new  data 
elements  in  FY96  or  FY97  as  a  result  of 
the  testing  process.  There  will  be 
insufficient  time  for  states  to 
incorporate  any  such  additions  and  still 
comply  with  the  FY96  timetable  for  SPR 
reporting. 

Use  of  SPR  Data 

Right  now,  AoA  finds  it  difficult  to 
meaningfully  analyze  performance  oS 
OAA  programs  relative  to  fundamental 
mandates  of  the  Oldpr  .\mericans  Act. 


The  data  currently  being  collected  are 
too  limited  and  inaccurate.  For  example, 
the  Older  Americans  Act  provides  clear 
guidance  on  targeting  services  to  older 
individuals  in  greatest  social  need, 
including  such  conditions  as  physical 
and  mental  disabilities,  and  cultural, 
social,  or  geographic  isolation,  with 
particular  attention  to  low  income 
minority  older  individuals.  In  the 
absence  of  specific,  accurate  descriptive 
information  on  clients,  AoA  cannot 
determine  if  this  fundamental 
Congressional  mandate  is  being  met.  By 
requiring  additional  descriptive 
information  on  clients  served  through 
selected  services.  AoA  will  be  belter 
able  to  determine  when  the  basic 
targeting  provisions  are  being  met. 
Additional  client  data  will  also  allow 
AoA  to  sharpen  its  program  policies, 
target  technical  assistance  efforts  and 
help  shape  future  discretionary  grant 
programs. 

With  the  added  emphasis  on  greater 
accountability  for  the  use  of  federal 
lunds,  AoA  is  now  required  to  include 
performance  indicators  as  part  of  the 
AoA  budget  justification  for  the  annual 
budget  appropriation  for  aging  programs 
administered  by  AoA.  Reliable,  accurate 
performance  data  is  proving  to  be 
increasingly  important  to  AoA  in  acting 
as  an  advocate  for  aging  programs  and 
services  and  the  critical  role  of  the 
National  Network  on  Aging. 

In  1993  Congress  passed  the 
Government  Performance  and  Results 
Act  (GPRA)  which  calls  for  the  federal 
government  to  establish  strategic 
planning  and  performance  measurement 
in  the  federal  government.  By  1997, 
departments  must  prepare  and  transmit 
to  the  Office  of  Management  and  Budget 
a  strategic  plan  for  program  activities. 
Performance  plans  will  be  required  for 
specific  program  activities.  Where 
possible,  the  plans  will  include 
performance  measures  to  be  used  in 
measuring  or  assessing  the  relevant 
outputs,  service  levels,  and  outcomes  of 
each  program  activity;  provide  a  basis 
for  comparing  actual  program  results 


with  established  performance  goals;  and 
describe  the  means  to  be  used  to  verify 
and  validate  measured  values. 

AoA  has  been  designated  as  one  of  the 
agencies  to  test  these  new  requirements. 
To  comply  with  GPRA,  AoA  must  begin 
now  to  transform  its  internal  capacities 
to  plan  and  assess  program 
performance.  That  means  a  new  data 
base  capacity  must  be  developed  in  AoA 
to  collect  and  analyze  a  diverse  array  of 
data.  Considering  the  GPRA 
requirements  and  AoA's  national 
leadership  role  on  aging  issues,  the 
Administration  on  Aging  must  be  able 
to  collect  and  analyze  data  responsive  to 
three  basic  AoA  responsibilities: 

1.  Assuring  Compliance  With  the 
Older  Americans  Act — For  example: 

•  What  services/activities  were 
supported  and  how  many  service  units 
were  provided? 

•  What  level  of  expenditures  were 
incurred? 

•  What  type  of  clients  were  served 
and  how  many,  focusing  on  target 
populations  cited  by  the  Older 
Americans  Act? 

•  Did  the  Network  comply  with  the 
assurances  required  in  the  State  Plan  by 
the  Older  Americans  Act? 

2.  Strategic  Planning  and 
Performance/Results  Oriented 
Management — For  example: 

•  How  did  actual  performance 
comply  with  planned  performance? 

•  Was  the  Network  effective  in 
meeting  targeting  priorities? 

•  Were  the  services  of  acceptable 
quality? 

•  Did  the  Network  serve  clients  cost 
effectively? 

3.  Ongoing  Advocacy  and  Program 
Development — For  example: 

•  Do  the  Network  programs, 
supported  in  whole  or  part,  make  a 
difference  in  clients'  li\'€s? 

•  How  are  client  needs  chjinging? 

•  To  what  extent  is  the  Network 
keeping  up  with  unmet  needs? 

•  Which  needs  and  services  will 
become  future  priorities? 

Over  time  the  SPR  must  be  able  to 
supply  accurate  data  which  can  be  used 


to  help  respond  to  the  basic  questions 
in  all  three  areas  of  responsibility.  In  the 
near  term,  the  SPR  will  become  an 
important  vehicle  for  collecting 
performance  data  pertinent  to  basit; 
compliance  and  results  oriented 
management  questions.  In  its  current 
form,  the  SPR  does  not  include 
information  on  clearly  defined 
outcomes  or  results.  However,  the  new 
SPR  requirements  represent  the  first 
step  toward  building  improved  data  to 
support  AoA  strategic  planning  and 
advocacy.  Accurate  information  on 
clients,  units  and  expenditures  for 
selected  services  is  considered  by  AoA 
to  be  the  first  building  block  toward  a 
results  oriented  approach  to  strategic 
planning  and  performance  measurement 
at  the  federal  and  state  level  of  the 
Aging  Network. 

Summary 

The  new  SPR  to  be  implemented  in 
FY95  provides  a  vehicle  for  improving 
the  accuracy  and  utility  of  performance 
data  submitted  by  SUAs.  The  new 
requirements  are  designed  to  focus 
reporting  on  selected  chents  and 
services  and  obtain  accurate,  complete 
information  about  these  clients  and 
services.  Through  the  issuance  of  the 
new  SPR,  AoA  is  embarking  on  a  multi- 
year  effort  designed  to  enhance  the 
capacities  of  the  National  Network  on 
Aging  and  AoA  to  effectively  use 
performance  data  in  support  of 
compliance,  management  and  advocacy 
responsibilities.  AoA  is  committed  to 
building  its  ovm  analytic  capacities  in 
ways  which  will  assure  the  submitted 
SPR  data  will  be  put  to  good  use.  New 
data  bases  are  being  designed  by  AoA  to 
process  the  data.  At  the  same  time,  AoA 
is  designing  related  data  bases  which 
will  be  compatible  with  the  SPR  data 
sets  and  also  provide  a  broader 
information  framework  for  review  of 
OAA  supported  programs  and  ser\  ic-es 

BILUNG  CODE  41S0-04-M 


4yb72 


Ifdtul   Kes^ist.  r  /  Vol    M    No    IBfl  /  Thursdav.  Srpten.bpr  29.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  188  /  Thursday.  September  29.  1994  /  Notices 


4t»673 


49«72 


K  f'lstf 


IHH 


Thursday. 


2fi    i^i't; 


Federal  Register  /  Vol    59.  No    188   '  Thursday.  September  29,  1994  /  Notices 


496-1 


I   I 


c 
o 
«1 


w 


S-I 


Q. 


^    Q. 


ca 


c 

o 
o 


to 

J  * 
9  >■ 

a>  ra^ 


a 
^ 


S 


o 

C/) 

S.  « 

_  •?  s 

0.2*0. 

=  tr  ^^ 


I  fl 

!  O 


3     O 

0)     Q. 
CO    3 

«? 
£  D 

O  m 

-2 

ICO 


c 

(0 

J£ 
v> 

< 
> 

c 

10 


c 

03 

o 

o 
E 
< 


CO 


•c 
o 

c 


J£       5 


o 

o 

CO 

a. 

c 
re 
u 

o 
E 
< 

c 
ro 
v> 
< 


c 
o 

Z 


IS 

c 

3 


t     ^ 

o 
a. 

c 

(A 


> 
o 

Q. 

c 

M 

C 

o 

O 


CO 


< 
< 
o 


u 


"8       1 

8'"  o 

,  : 

1    i 

I    I 

I       ^ 
g       I 

^         1 


"8 

c 

1 

an 

< 

o 

< 


I  f 


p 

If 

i| 

5   Si 

k 

u 

m     (J 

Si 


|i] 
II' 

•SI' 

I  ^! 

F   oi 

Z    Ml 


UJ 

_J 

Ll 
O 
cr 
a 

is 

N  y 

Zj  > 

^^ 

g 

u 

UJ 
00 


•3  f  13' 

o  t  c 

a> 

'-<5§^i 

M 

•) 

• 
• 

• 
• 

E 

V 

5 

ail 

8 

sons 
-At 

trition 

1* 

|S 

P 

1  § 

t 
$ 

■-. 

mi^ 

1? 

N 

o 

f? 

i 

! 

^< 

1 

Ser 

High 

[on  II 

a:  ^ 

iS:  <«: 

r^ 

i2  £ 

: 

/3  -~ 

=  .c 

tt 

S  T,  5'l  ^  1 

u 

J! 

—  S-   ^'   

New 

Serve 
This  Yf 
|e(See 

Required 
FY97  and 

= 

: 

r 

t 

t 

1 

• 

s 

c 

C 

S 
g 

o 

z 

o 
u. 

■ 

1 
8 

,       |:p| 

•^ 

Q) 

1 

nr 

a 

i              lib 

BJ    O    ri    O     r-     fi    -o 

1^2  £.1  as 

z 

s 

s 

: 

2 

Q. 

t 

c 

t 

i 

— 1 

m 

g 

led  CI 

Use  re 
FY96 

O 

E 

- 

4 

• 
o 

■ 

'  o  <  ^  ^ 

• 

1 

a. 

1 

1 

<     O     >     0> 

S*  <    O    O    c 

c 

client 
NoCi 

■D  2  > 

Si 

ttl       ' 

3 

1 

■a 

o 

1 

^|2 

o 
■a 

s 

il 

*    « 

d 
8 

1 

o  e 

13    ©  "D 

o-e  > 

1-    t:   O 

0) 

tt) 

1\ 

^ 

i 

3) 

1 

i^ 

"at 

c 

5         1 

« 

c 

&\ 

n 

' 

nI 

'  ^ 

1          ? 

p 

telD 
cal  Year: 

For 
Selected  Services 

tt 
« 

a 

U 

1 

Personal  Care 

Homemaker 

i 

o 

Home  Delivered  Meals 

Adult  Day  Care/Health 

Case  Management 

1. 
S 

3 

o 

Congregate  Meals 

Nutrition  Counseling 

Assisted  Transport 
7a/  Unduplicated  Regis 
Cluster  3.  Non-R 

.  Transportation 

.  Legal  Assistance 

C 

o 

1 

•3 
■D 
UJ 

c 
g 

£ 

3 

z 

.  Info,  and  Assistance 

.  Outreach 

1 

1 

is  «i 

_ 

. 

. 

, 

•      i? 

o 

^B 

CM 

-€0 

^ 

^ 

wil' 

*- 

CM 

CO 

* 

kO 

CD 

r. 

00 

o>      ►^ 

»«• 

'" 

^ 

49674 


Federal  Register  /  Vol.  59.  No.  188  /  Thursday.  September  29,  1994  /  Notices 


Federal    Rppi«;fer   /   Vnl     fiQ    Mn     iah    /   Thnrerlai?     QantamKnT-   '>n     lonj    /   vt— *^^ ^ 


4007  J 


.deral  Rpx«st«*r  /  Vol.  59,  No.  188  /  Thursday,  September  29.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  18«  /  Thursday,  September  29,  1994  /  Notices 


4M75 


UJ 

o 

> 

Ul 
V) 

o 

UJ 

or 

UJ 


O 
UJ 

c 


52 

^  UJ 


=i  O 

h-  CC 
=}  Q. 

UJ  h- 

<J  z 
tr  -J 

UJ  u 
—  UJ 


c 

8 

^  S2  o 
<  X  z 


»-  UJ 
O  Q 
UJ  . 
(/)  CD 


UJ 

u 

>    I 

Ul 

<^ 

CC  CC 
OO 


ra 

CO  LL 


^i 

- 

AOU 

~q| 

(m2 

1 

-§ 

4- 

8 
} 

■9 

'^ 

• 

m 

J 

-J 

f^  oO 

"  o  O 

lO:        < 

o        < 

^-\ 

1 

> 

^2 

.  _   . 

!    ,3 

r~ 

t— 

■ 

m  O 

CT  Q 

[ 

<l 

< 

f  i  -I 

cuS 

«0' 

< 

9> 

^:-s: 

ks 

^ 

-s 

1  -^ 

? 

-:      -I 

iZ 

-J 

1 

O  Q 

< 

^ 

O  O 

r 

h- 

i 
1 

^3 

1 

1 

I 

i 

k 

S 

JS-§' 

r§: 

Si 

1 

s 

i 

< 

.J 

_!' 

5  o  Q 

* 

:2  O  Q: 

5      < 

o     <, 

K 

■ 

H 

*3 

^5i 

1 

1 

CO  O 

4: 

*gi 

1 

( 

t 

1 

1' 

« 

wg; 

^  M 

1 

s 



.-„ 

1 — 

* 

- 

-- 

— ■ 

— 

2 

1 

A 

_l! 

j 

-*; 

!  < 

*§ 

< 

^■^ 

1 — 

L^ 

— 

I—         -J; 
«  o  O 
o       < 

" 

1 

og 

H 

1 

K 

1                                     i 

1 

;•»'                    1 

'•J                 « 

1 

. 

4)                (0  — > 

«       -1  -J  Q 

0) 

=       -J  _t  q! 

0 

5       Q  Q  <                   c 

O      Q  Q  <i 

c 

iO  _i  <  <  ~   0)             o 

:>,_j<  <  -io) 

|o 

1                2<^^^F^™^ 

;ro      ^|,'^< 

0~ttt    0)™    3    > 

'>  -  €  S  S  «i5  3  > 

t 

I 


it 
s 

■ 

9 

c 


IS 
I 


I 

it 

a 


6 


I    § 


c 
c 


^f?  i 

:??  2 

jOlO 

!     tf> 

o  5 

:^o 

i|i 

1 

io  S 

C  UJ 

CO 

3 

3 
m 

(A 

3 

o 

c 

jsing 
Data 
ome 

^^i  a 

o 

< 

e 

:i=   >.  u 

> 

jSflO  .£ 

-I 

2 


^ 
& 


•3 
I 

u 

a? 

a. 

1/3 

5 


c 
w 

E 

u 

I 

.s 


1 

•8 
I 

I 
I 

w 


2-^  «£ 


z 
o 

H 
< 

D 
UJ 
O 

> 
CC 
Ul 
CO 


2 

o 


</3 
UJ 
O 

> 

OC 
Ul 
(0 

o 

UJ 
CC 
UJ 

(0 

o 
tu 
oc 

flC 
Ul 

X 

I- 
o 
c 
o 

u. 
UJ 

_J 

o 

Q. 

r- 
Z 
UJ 

_i 

u 

> 

CC 

< 
S 


C 

a 


0) 

re 


0) 

>  w 

z:  o 

re  TJ 

Z  c 

c  J2 

JO  *J 

"O  O 


w  ft 

•Si 

0)  a 
Em 
<  < 


0) 

E 

c 


5* 


.£'  o 

I  z 


<  ^ 


u  en 

Ul 


CO  O  LL 


CC 

o 

u. 


ca 
^  * 
9  >- 

©  re 
CO  iZ 


in  "* 

I 

o 

CO 


5' 


I 


IS 


in 


^ 


I 


i  O 


?■ 


I 


£ 


® 

—  ra  _ 

«  E  —  ii  ® 

.O    «    «    3    > 

>-  U.  S  CC  -i 


re 


—  re 


i\ 


o 

-  < 
■=  -  ® 

O    0)  ^    3    > 
I-  U.  S  CC  -I 


re  P  ®  2 


I-! 


I 


E 
cm 

ict>2  <b! 

;~  >,"  S©;3  > 
|S  oaS  <co:a:t-j: 


•9 


•»<=«- 


Federal    Reeistfr   /  Vnl     SP    NIn     iflft    /   TVinrcrloi,     c^ 


49676 


Federal  Register  /  Vol.  59.  No.  188  /  Thursday.  September  29,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  188  /  Thursday.  September  29.  1994  /  Notices 


49677 


CM 


c 

g 

c 
m 

o 

1 

(/) 

■D 

10 

LU 

(/) 

c 

< 

o 

ra 

■^ 

Oi 

v-. 

Q) 

-] 

_j 

,*: 

^ 

CM 

^ 

*" 

a.  ^ 

^  •?  5  ^ 


O 


?llSli°=^ 


M 

i5i< 

(D 

C 
(D 

m 


O     3    ^ 

in        a 

z 


tn 


I  a.  Q,JX  QJ 
1  (Q ,  (0    CQ    (n 

JO.OiOp 


— — 

^ 

■ 

i  H  c 

CO 

UJ 

■ 

1    i 

t             ! 

=»       ! 

i 

J5        i 

2i 

■i I'-t    i 

1    1 
! 

i 

1 

'^    a 

1 

U       1   Z 

UJI 

Ml    -i- 

1    ; 

1 

I        1.1. 

i            1 

{    1 

1 

i 

.          -9    S 

(0 

c 
o 

« 

K- 

llll 

1 

i 

i 

1 

1 

fee."                      ; 

o 

CO  g-<i 

1       ^-  s               ^ 

^— ' 

Ui       j 

i       «i  -S               a 

ai 

1 

c       i  £               <= 

_i 

1 

1 

1    1 

1 

o          c-   c                    -a 

iZ 

c 
a: 

Q. 

(/) 

LU 

III 

«t  jT^   <«. 
5  Q.  q; 

1 

i 

1 

j 

' 

1 

1  l1     1 

o 

i 

1            !            .            i 

.  •    K       «  £■               ? 

> 

a 

'E  c  ^  £  ^i 

1 

1 

eg            :        u                            CO 

CO 

1 

•»       >«  c               .a 

a 

LJ 

r 

<0        ^  3  ^ 
—  t3 

1 

S 

o 

■■ 

i 

> 

V 

;; ,. 

g 

z 

O 

1 

i 

o 

1 

f 

CTj 

a 

•3 

^,^^ 

<^           >e£ 

m 

§        is: 

■2               ,</; 

-1 

:.  - 

i          liJf 

Z  « 

•1            l-l   M 

S  "    M 

.go     ;               ' 

i               1 

il            llll 

t«      w       O       t/;       t^ 

S  1 

i 

I 
; 

1 

i 

-.if  if  11  ir 
|j i  1  i  i II 

« ^    £   "    "   S    =    5 

j 

j 

1  1      \ 

1 

1 

^ 1 1 i  i  s II 

1    ^       J      'J      u     ~      u     ■- 

I 

1  i 

! 

k. 

i 

a  *****  5.^ 

feu     u     o    ,u     o     ul   2 

"Is  s  i  s  ^  ^^ 

Q>i                 MM 

1 

1 
1 

tate 
seal 

1                           ' 

1 

.     .  d  '-'  oj  CO  ' 

<t   iri   CD  N.'  00  Oi  C5 

^  c\i 

* 

ri  rt  iri       i 

CO  u-L 

▼-iCNJ  CO.^J-iO  CO  r^  00  o  ^ 

— ^ 1 . 1 1 1 . i 

-'-'-•^'-'-•—   '-•^'-CMCVJCMCMCslCVJ 

l<^; 

<  SB  ;j  C  ;;;  u; 

z 

.i.r 


>■•  /  Vrtl    so    Wf.    iHfl  /  Thiip«Hav    .*;»>nt'  iif;.  r  2't    i'i<M  /  Notices 


Federal  Register  /  Vol.  59,  No.  188  /  Thursday.  September  29.  1994  /  Notices 


4Qfi7Q 


4967H 


^^•^lf^.ll    RrrtsUr         Vol.    59.    \- <      '   <H 


"'-  iif-rih.  r    ?'i     !TO4    '    \>)fic.^<, 


o 
o 
cc 
a 

o 

UJ 
CO 

< 


X 

(/) 

-J 

o 
o 


U  OQ 


?l 


Q.  O 
00 

< 

a  til 
►-  o 

UJ      . 

Vi  < 


8 


$ 


re 


»-iC\J 


4<M.HO 


Federal   Ref^Kter  /  V«>I    5Q,  N«i.   188  /  Thursday,  8Hptemb«f  29,   1994   /   Nolfros 


r 

Federal  Register  /  Vol.  59.  No.  188  /  Thursday.  September  29.  1994  /  Notice 

t 

■■■* 

a '".  ~  9 

1 

,       1 

j 
1 

i                                        ! 

• 

in 

I 

1 
1 

1 

[                                                                                     j 

i 

1                     I 

r-- 

1 

; 

j 

i 

1 

, 

1 

E 

i 

1 

f. 

c. 

c/) 

1 

> 

K 

1 

0 

T3 

z 

1 

u 

<J 

lit 

t 

> 

s 

■o 

•s  i^ 

CO  H 

St,    -i 

_J 

I 

i 

e. 

■    i: 

Cl 

0 

ifi 

*     i 

s 

cc 

'                                               1     1 

1       i 

,   u 

0 

□c 

(0 

i 

'     1 

'  — 

u 

U.' 

n 

c 

CD 

1   5 

< 

-i 

F 

-J 

UJ 

x: 

< 

z 

u. 

0 

UJ         ] 

1.     ' 

• 

'  S 

UJ 

:^ 

0 

* 

dcvclopmc 
1  be  transm 

5 

a 
0 

_j 

UJ 

t- 
cn 

> 

1  i 

Q.  ; 
0 

■Jn 

s                                           s 

c 

LU 

)— 

Oi 

0)                                           a> 

"C    "^ 

> 
UJ 

< 

0     ] 

E 

"g                                          El 

5 

r-       C 

D 

u. 
0 

1  1 

O 

k-                                           ^ 

c 

=       B 

> 

u_ 

•-      ! 

a> 

2                                     S 

F 

^  i 

Z 

c 

CD 

?      i 

c. 
LU 

UJ                                                  UJ 

1- 

0 

;js 

u 

UJ 

0 

>> 

w 

1 

:                                                                       1 
1 

2 

! 

i 
t 

■        ll 

•.           t 
;           i 

i        « 

i    -g 

C 

£. 

g 

IE 

E                                         E       5. 

s 
^ 

i 

a. 

Q.                                       !  a.     „>^ 

i 

o 

O                                                     iO       1}- 

■:a 

I 

1 

o 

c 

"t;    .2: 

> 

?•    1. 

k. 

iC> 

10)                                               ffl        ? 

■^ 

R3 

iQ 

O                                              Q        E 

iO                                               IO        o 

V 

'^ 

o    2 

if! 

0) 

ra ' 

o 

ie>:                                              o        o 

X 

0  ! 

a. 

lOu                                      Q-      21 

i^ 

ai    u 

re 

Ml 

i  >.   . 

!>.    .                                              >^       S 

■-^ 

C/)  U-i 

T-                                                  |l-  <N 

:|-  CO                                             1-        O 

— 

•^  z 

- 

Federal  Register  /  Vol.  59,  No.  186  /  Thursday,  September  29.  1994  /  Notices 


49bfcl 


4nr,Hri 


•Mt.ral  R*gi>f' 


59.  No.   188  /  Thursday,  Septeml- 


1  ''"4 


\'  >?'f  ■• 


(O 


FedanJ  Register  /  Vol.  59.  No    188  /  Thursday.  September  29.  1994  /  Notices 


49()a 


z 

o 


< 

u 
o 


(O 

cc 


"i 

o  ^ 

UJ  (O 

do 


o 

LU 


w 

(0 

en  >- 

i**.   ** 

tf) 

5}« 

c 

CD  Q. 

o 

CO    ^ 

a 

ci^ 

To 

o  c 

Foe 

Sect 

tion 

o 
© 

Under 
Opera 

1         '      ^ 

k.                 1          Z2 

nated 
Act  in 

re»             Z 

Q  >|                re 

f| 

ro 

- 

(So 

• 

re  re 

^" 

l-C    © 

c 

o 

|l-> 

«2  j» 

£ 

in  3. 
seal 

c  © 

c 

5  c 
Q.   © 

{? 

I  jfl  il 

m^ 

© 

B  « 

re 

c 

c  re 

LL    C 

© 

©  Q. 

O 

re 

■o  © 

er  of 
re  Se 

o 

© 

> 

nior 
qth 

© 

re 

1  ©   c 

X)    © 

(0 

u 

'<0   ^ 

1* 

o 

'         3 

to  Q 

Z   ro 

^ 

.,_ 

'S-,  •« 

Z  x: 

re 

•^? 

£  © 

t 

Q. 

E  .p 

3 

© 

3   U- 

the' 
umb 

z 

15 

c 

talN 
ived 

3-  Z 

o 

< 

CO 

.  O    V 

ot 

H 

1*-^ 

CNJ£ 

C5 

Q. 

>c 

LU 
_J 

LL 

o 

cc 

Q. 
O 

z 


3 

£  < 

•J  s* 

1 1 


< 

> 

z 
o 

(J 

UJ 
CO 


O 

z 

< 

z 
o 

z 

LU 
< 

00 
< 


re 

^  ®i 

-- 
Q>  re 

CO 


1 

j::  X3 

1r     »"  t?    §^ 

i 

i 

>. 

; 

—  "r  » 

O  o  iff. 

5 
] 

'■■ 

1 

i 

i 

1 

umbe 

Of 
FTEs 

3 

1 

Z  :. 

i 

C 

o 

«^ 

(0 

c 

« 

1 

*< 

p 

5; 

SUA  Personn 
Categories 

Agency  Executive/ 
Management  Staff 
Other  Paid 
Professional  Staff 

By  Functional  Responsibili 

A.  Planning 

B.  Development 

C.  Administration 

D.  Service  Delivery 

E.  Access/Care  Coo 

F.  Other 

Clerical/Support  Sta 

Total  SUA  Staff 

-     i~ 

:       1 

! 

1 

CO       1 

^ 

a 

3 

s 

u 
Ob 

c 

u 

ac 

I 


s 

•a 

« 
u 

3 

"S 

•o 

i 

c 
c 

I 


u 

> 


•ja 

■« 
II 

«      3 

If 


f    c    S 

5  c  .■= 

§    cf   - 
C    a     K 

§■■2^5 

^  2  - 
«  i.-g 

1  s  ^ 

=    t 


X 

E 


00 

c 

C 

o 


a  u 

\=  u 

c  5 

ao  P 

i  i 


o 

E  £ 

%,  .= 

2  > 

i  e 

M  -g 

e  u 

i  "g 

« e 


E 


b  *> 


:»  oe 

C  § 

3  C 

1  i 

1  c 


i3   .i 

=   •> 

£      3 


I  - 

o  g 

■a  E- 

3  a 


a 

c 

■o   .£ 


I    £    3    g    g 


S  £  -S 


If- 


5   i  •=  « 


U  >  U 

u  b  g 

•>  C  8 

S  ad  S 


en      u 


a  a  ui  ^  tS  ^ 


O      or 


•^      ^ 


< 
< 

oc 

c 

M 

3 
_>> 

c 

£ 
I 


nnn; 


Federal  Reizister  /  Vol.  59.  No.  188  /  Thursda\.  Seutember  29!  1994  /  Notices 


/    \7«1      en      KT, 


1  oo     /    ^'l— 


.J o._i- 


J'h;hj 


Federal  K-  :is»rt       Vol.  59.  No.   188  /  Thursdav.  September  29.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  188  /  Thursday.  September  29,  1994  /  Notices  49683 


00 


c 

0) 

E 
a. 
o 

o 

> 

o 


g 

OB 

k- 

w 

C 

E 

■o 

< 


> 

o 

a 
o 

E 

CO 


CD       O 


c 

=5 

8 

o 

to 

o 

(/» 

(U 

u 
o 
< 

lUJ 


T 


la 


6,  w       3      i  re 


S: 
ra 

< 

< 

re 

i.o 


j:». 


_J 


BILLMG  COOE  41S0-04-C 


UMI 


Instructions  for  Completion  of  the 
Annual  State  Performanct  Report 

General  Instructions 

Development  and  submission  of  the 
Annual  State  Performance  Report  (SPR) 
by  stale  units  on  aging  in  compliance 
with  the  provisions  of  the  Older 
Americans  Act  (OAA)  should  be  guided 
by  the  following  provisions: 

Submission  Date — The  new  SPR  will 
be  due  November  30  of  the  federal  fiscal 
year,  beginning  November  30,  1995. 

FY95  Phase-in — Delays  in  gaining 
approval  of  the  reporting  requirements 
means  that  states  are  not  likely  to  have 
the  final  reporting  requirements  in  hand 
until  after  FY95  has  begun.  For  that 
reason.  AoA  is  prepared  to  accept,  for 
FY95.  estimated  performance  data  based 
on  implementation  of  new  data 
collection  and  reporting  procedures  for 
a  portion  of  FY95.  for  example,  six 
months,  four  months,  etc. 

As  background  to  implementation 
planning,  it  is  important  to  remember 
that  many  of  the  new  SPR  data  elements 
will  require  implementation  of  data 
collection  and  reporting  procedures  in 
FY95.  The  following  data  elements  must 
be  reported  for  FY95: 

•  Estimate  of  the  total  unduplicated 
clients  served  through  Title  III  and  VB. 

•  Number  of  providers  (and  minority 
providers)  for  fourteen  listed  service 
categories. 

•  Number  of  AAAs  directly  providing 
each  of  the  fourteen  listed  service 
categories. 

•  Number  of  persons  estimated  to 
have  been  ser\'ed  for  each  of  nine 
registered  services. 

•  Number  of  service  units  for  each  of 
fourteen  listed  services. 

•  Title  III  and  VII  expenditures  by 
ser\'ice  and  also  by  part,  for  Title  m, 
plus  program  income  data. 

•  Developmental  accomplishments — 
home  and  community  based  programs 
plus  elder  rights. 

•  Focal  point/senior  center  profile 
data. 

•  SUA  and  AAA  staffing  profile  data. 
For  FY95,  AoA  is  deferring 

submission,  except  on  a  voluntary  basis, 
of  the  following  data  elements: 

•  Unduplicated  client  counts  broken 
down  for  registered  services  versus 
services  which  did  not  require 
registration  (See  SPR  Section  I.) 

•  Client  characteristics  associated 
with  the  unduplicated  client  counts  for 
registered  and  unregistered  services  (See 
SPR  Section  I.) 

•  Counts  of  new  persons  served  (See 
SPR  Section  II.A.) 

•  BreakdowTi  of  registered  clients  for 
servioes  in  cluster  1  b^  client 
characteristic  (See  SPR  Section  U.B.) 


•  Breakdown  of  registered  clients  for 
services  in  cluster  2  by  client 
characteristic  (See  SPR  Section  II.C.) 

•  Count  of  persons  served  at  high 
nutritional  risk  (See  SPR  Section  II.A.) 

Transmittal — SUAs  should  submit  the 
SPR  data,  on  diskette,  using  the  data 
entry  and  file  creation  software 
provided  by  AoA.  Alternatively,  SUAs 
may  generate  the  required  transmittal 
files  using  their  own  applications 
software  in  conjunction  with  the 
standardized  file  transmittal 
specifications  developed  by  the 
Administration  on  Aging.  File 
transmittal  specifications  are  provided 
in  Appendix  II  for  states  electing  to 
develop  the  data  files  using  their  own 
systems  software. 

Level  of  Reporting — Performance  data 
will  be  reported  for  the  state  as  a  whole. 
The  only  exception  is  the  requirement 
for  a  staffing  profile  for  each  area  agency 
on  aging. 

Scope  of  Reporting — The  revised  SPR 
is  designed  to  provide  information  on 
all  clients,  service  units  and 
expenditures  for  services  which  are 
funded  in  whole  or  in  part  by  Older 
Americans  Act  funding.  Include 
performance  data  (clients,  providers, 
units  of  service,  program  income  etc.) 
related  to  the  service  as  a  "whole",  even 
if  the  OAA  funding  is  one  of  several 
funding  sources  used  to  support  the 
service.  This  is  based  on  the  assumption 
that  all  the  units  of  service  and  persons 
served  etc.  are  attributable  to  the 
presence  of  the  OAA  funding. 

Instructions  for  Completion  of 
Individual  Setlion*.  oi  tiie  SFR 

Completion  of  Section  I:  Estimated 
Unduplicated  Count  of  Clients  Served 

Section  I  of  the  SPR  is  designed  to 
provide  a  summary  profile  of  the  clients 
served,  through  programs  funded,  in 
whole  or  in  part,  by  the  Older 
Americans  Ax:t.  There  are  two  parts  to 
Section  1:  (A)  Unduplicated  Client 
Count  By  Type  of  Service;  and  (B) 
Unduplicated  Client  Count  By 
Characteristic. 

Section  I.A.  Unduplicated  Client  Count 
by  Type  of  Scr>ice 

In  Section  I.A.,  enter  summary  counts 
of  the  unduplicated  piersons  served 
through  programs  supported  by  Older 
Americans  Act  funding.  To  increase  the 
reliability  and  \'alidity  of  these 
unduplicated  counts,  three  separate 
counts  should  be  furnished:  (1) 
Unduplicated  counts  of  persons 
receiving  services  where  client 
registration  is  required  (not  required 
until  FY 96);  (2)  an  estimate  of 
unduplicated  clients  receiving  nan 


registered  services  (not  required  until 
FY96);  and  (3)  an  estimate  of  the  total 
clients  receiving  services,  which  takes 
into  account  the  two  counts/ estimates  of 
clients  served  which  are  entered  on 
lines  1  and  2. 

Line  1 — Enter  the  unduplicated  count 
of  persons  served  for  the  first  nine 
services  listed  in  Section  II.A.  (cluster  1 
and  2  services).  It  is  expected  the  count 
of  unduplicated  clients  for  the  nine 
services  requiring  client  registration  will 
be  very  accurate.  The  counts  entered  in 
line  1  should  correspond  with  the 
unduplicated  client  count,  across  the 
nine  registered  ser\ices. 

Line  2 — Enter  a  best  estimate  of 
unduplicated  persons  served  through 
transportation,  legal  assistance, 
nutrition  education,  information  and 
referral  and  outreach  plus  all  other 
services  which  are  supported  by  OAA 
Title  III  and  VII  funds. 

Line  3 — Enter  a  best  estimate  of  the 
total  unduplicated  jjersons  served  in  the 
state  through  OAA  supported  programs. 
There  will,  in  all  likelihood,  be  an 
overlap  of  clients  included  in  lines  1 
and  2.  A  single  client  may  receive  a 
registered  service(s)  and  also  be  assisted 
through  unregistered  services.  As  a 
result,  line  3  is  not  simply  a  sum  of 
lines  1  and  2. 

Section  I.B.  Summary  Estimate  by- 
Selected  Client  Characteristics 

In  Part  B.  show  the  characteristics  of 
the  persons  served.  The  breakdown  of 
data  of  client  characteristics,  by 
registered  services  and  other  ser\'ices, 
will  not  be  required  until  FY96. 
(Note:  see  Appendix  I  for  definitions  of 
the  client  descriptors  used  in  this 
section  of  the  SPR.) 

Completion  of  Section  II:  Utilization 

Profile 

Servie  utilization  will  be  examined  in 
several  ways.  The  focus  is  on  units  of 
service  and  clients  served.  Three 
different  sections  are  included  in  the 
utilization  profile.  See  Sections  II.A.,  B. 
and  C. 

Section  II.A.  Service  Utilization 

Section  II.A.  should  be  completed 
using  the  following  guidelines. 

(1)  Provide  utilization  data  for  any  or 
all  of  the  14  listed  servioes,  for  which 
OAA  Title  IH  and  Title  VH  funds  were 
used  to  support  serxioes  provision. 

Many  states  may  need  to  develop  a 
cross-walk  between  the  ser\-ice  names 
used  for  in-state  reporting  and  those 
used  in  the  SPR.  Far  example,  if  a 
service  called  Home  Aide  II  is  funded  in 
the  state  which,  in  practice,  matches  the 
definition  of  Personal  Care  (See 
Appendix  I  Service  Definitions] .  then 
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report  the  performance  data  for  Home 
Aide  II  as  Personal  Care.  Feel  free  to 
send  AoA  any  explanations  which 
clarify  how  services  funded  in  the  state 
relate  to  the  SPR  listed  services. 
(Note:  some  states  support  what  is 
called  respite  care.  Where  possible, 
include  respite  care  data  in  the  service 
category  which  best  defines  what  type 
of  respite  is  typically  provided;  for 
example,  personal  care,  adult  day  care, 
homemaker/chore  services,  etc.) 

(2)  Include  performance  data  related 
for  the  service  "as  a  whole",  even  if  the 
OAA  Title  III  and  VII  funding  is  one  of 
several  funding  sources  used  to  support 
the  service.  For  example,  document  all 

'  service  units  provided  and  clients 
served  by  a  .service  provider,  even  if  the 
OAA  funds  only  25%  of  the  total  cost 
of  the  service.  Treat  OAA  Title  V  and 
Title  VI  funding  as  other  sources  of 

»  funding  in  the  SPR. 

The  fourteen  services  listed  in  Section 
II.  A.  are  organized  into  three  clusters. 
(Note:  see  Appendix  I  for  ser\'ice 
definitions  for  these  fourteen  services. I 
Each  cluster  has  distinctive  reporting 
requirements. 

Cluster  1:  Registered  Senires  Requiring 
Detailed  Client  Profile 

I      All  six  servi«;es  included  in  cluster  1 
require  registration  of  clients  For  each 
.service,  provide  the  following 
information: 

Total  Number  of  Providers — Enter  a 
count  of  the  number  of  providers  who 
provide  each  listed  service  in  the  slate 
using  OAA  Title  III  or  Title  VII  funding, 
in  whole  or  part.  If  an  area  agency  on 
aging  (AAA)  provides  the  service 
directly,  include  the  AAA  in  the  count 
of  providers. 

Also  provide  the  undupiicated 
number  of  providers  supported  with 
OAA  funding  across  all  fourteen 
ser\'ices,  taking  into  account  that 
provider  organizations  are  likely  to 
provide  multiple  services. 

Number  of  Minority  Providers — Of 
the  totnl  providers  listed  in  the  first 
column,  identify  how  many  are 
minority  organizations.  |See  Appendix 
I.  for  a  definition  of  a  minority 
provider! 

«  of  AAAs  Direct  Services  Provision — 
Enter  the  number  of  AAAs  providing 
each  listed  service  directly,  using  AAA 
paid  and/or  volunteer  personnel. 

Total  Undupiicated  Persons  Served — 
Provide  an  undupiicated  count  of 
persons  served  in  the  state.  The  total 
count  should  include  all  persons  served 
during  the  course  of  the  year,  regardless 
of  how  many  services  units  individual 
clients  re<:eive. 

Provide  an  undupiicated  count  of 
persons  ser\ed.  across  the  nine 


registered  services.  See  the  box  below 
the  Cluster  2  services  on  Section  II. A.. 
Beginning  no  later  than  FY96.  the  count 
of  undupiicated  persons  served  should 
be  based  upon  the  use  of  a  master  client 
registry  of  persons  served  through  the 
nine  registered  services  in  each  PSA  or 
the  state  as  a  whole.  The  registry  will, 
in  most  states,  be  maintained  by  area 
agencies  on  aging  (or  SUAs  in  single 
PSA  states). 

New  Persons  Served  This  Year — By 
service,  identify  how  many  persons 
were  newly  registered  for  the  service 
during  the  course  of  the  year.  Also, 
provide  an  undupiicated  count  of 
persons  served,  across  the  nine 
registered  services.  See  the  box  below 
the  Clu.ster  2  services  on  Set:tion  11. A. 

[Note:  a  "new  client"  is  any  client  who 
has  never  been  previously  registered  as 
a  client  for  the  service,  either  in  the 
current  fiscal  year  or  a  prior  fiscal  year 
by  any  provider  funded  with  Older 
Americans  Act  funds.] 

This  data  item  is  designed  to  help 
AoA  learn  more  about  the  extent  of 
client  turnover.  Submissior}  of  data  on 
new  clients  will  not  be  required  to  be 
reported  until  FY97.  Voluntary 
reporting  prior  to  that  point  is 
encouraged. 

The  count  of  new  persons  servetl 
should  be  based  upon  the  u.se  of  a 
master  client  registry  of  persons  served 
through  the  nine  registered  services. 

»  of  Persons  Served-At  High 
Nutritional  Risk — For  four  listed 
services  |home  delivered  meals,  case 
management,  congregate  meals  and 
nutrition  counseling),  identify  the 
undupl'cated  number  of  persons  served 
who  were  determined  to  be  at  high 
nutritional  risk.  To  assure  uniformity  of 
the  responses,  please  use  the  Nutrition 
Screening  Checklist.  High  nutritional 
risk  is  defined  as  a  s<:ore  of  6  or  higher 
using  the  Checklist.  See  Appendix  III  for 
the  checklist  and  related  instructions. 

Provision  of  information  on  clients 
who  are  at  high  nutritional  risk  will  be 
required  for  home  delivered  meals, 
nutrition  counseling  and  case 
management  services  beginning  in  FYQfi 
and  in  FY97  for  congregate  meals. 

Total  Service  Units — Enter  a  total 
count  of  service  units  provided  during 
the  year.  If  there  are  multiple  service 
providers  for  the  same  service,  the  total 
is  a  sum  of  the  service  units  provided 
by  all  providers  to  all  clients.  Report  all 
service  units,  even  if  the  OAA  funding 
and  related  match  funds  are  not  the 
exclusive  source  of  funding  for  the 
provider. 

INote:  in  the  case  of  meals,  enter  the 
number  of  USDA  eligible  meals. | 


Cluster  2.  Registered  Services  Requumg 
Summary  Client  Profile 

For  services  7-9  on  Section  II. A., 
please  follow  the  same  directions 
provided  for  Cluster  1  services. 

Cluster  3.  Non-Registered Senices 

For  cluster  3  services,  AoA  is 
requesting  a  more  limited  set  of  data:  1) 
an  undupiicated  count  of  providers;  2) 
a  count  of  minority  providers;  3)  the 
number  of  AAAs  directly  providing  the 
service;  and  4)  a  count  of  service  units. 
For  these  services,  it  is  difficult  or 
inappropriate  to  require  client 
registration.  As  a  result,  the  provision  of 
client  specific  information  is  not 
required  for  cluster  3  services. 

Section  II. B.  Detailed  Client  Pronie  for 
Registered  Services  (1-6) 

For  the  six  services  in  cluster  1,  the 
SPR  requires  a  "detailed"  profile  of 
client  characteristics.  The  profile  is  a 
breakdown  of  the  undupiicated  count  of 
persons  served  (by  service)  by  client 
characteristics.  The  six  services 
requiring  a  detailed  client  profile  are: 

1.  Personal  Care 

2.  Homemaker 

3.  Chore 

4.  Home  Delivered  Meals 

.5.  Social  Adult  Day  Care/Adult  Day 

Health 
fi.  Case  Management 

Required  data  elements  include: 

•  Minority  status,  by  individual 
minority  group. 

•  Age  group. 

•  ADL/IADL  status. 

•  Sex. 

•  Rural. 

•  Live  alone. 

•  Poverty  status. 

To  complete  Section  II. B.,  the 
following  guidelines  apply: 

1.  Section  II. B.  Should  be  completed 
for  each  of  the  six  ser\'ices  requiring  a 
detailed  client  profile. 

2.  For  each  cluster  1  service,  identify 
how  many  persons  in  each  of  five  racial/ 
ethnic  groups  were  served: 

•  African  American. 

•  Hispanic. 

•  American  Indian/Native  Alaskan. 

•  Asian/Pacific  Islander. 

•  Non-Minority. 

A  separate  profile  will  be  developed 
for  each  racial/ethnic  group,  iv/io.se 
members  were  served.  The  transmittal 
guidelines  provide  for  a  -9  code  for 
records  where  the  racial/ethnic  status  of 
the  client  is  missing. 

3.  Provide  for  each  minority  group  a 
count  of  total  clients  and  total  clients  in 
poverty. 

INote:  the  profile  of  Non-Poverty  Clients 
will  be  computed  using  the  counts  for 


Total  Clients  and  Total  Clients  In 
Poverty.) 

4.  Within  the  Total  Clients  category 
and  Total  Clients  in  Poverty  category  for 
each  racial/ethnic  group,  provide  a 
breakdown  by  age  and  ADL  status;  then 
document  how  many  persons  in  each 
age/ADL  sub-group  have  no  lADLS, 
IIADL.  2lADLs  etc..  how  many  persons 
were  female  or  male,  how  many  live  in 
rural  areas  and  how  many  live  alone. 

Remember,  a  separate  record  is 
prepared  for  each  minority  group  served 
for  each  of  the  six  services. 

5.  Document  missing  data.  Indicate 
for  each  client  data  element  how  many 
client  records,  by  minority  group,  which 
do  not  contain  a  valid  response  for  the 
data  element,  either  because  of  data 
collection  problems  or  the  client  refused 
to  provide  the  required  information.  See 
Section  II. B.  Missing  Information  By 
Data  Element  for  the  client  data 
elements  for  which  a  count  of  missing 
data  is  sought.  Note  that  the  counts  for 
missing  data  are  specific  to  Total  Clients 
and  Total  Clients  In  Poverty. 

In  the  transmittal  guidelines,  the  data 
files  make  provision  for  reporting  the 
counts  of  client  records  with  missing 
data  elements.  See  Appendix  II. 

Section  II.C.  Summary  Client  Profile  for 
Other  Registered  Services 

A  summary-  client  profile  is  required 
for  three  services — congregate  meals, 
nutrition  counseling  and  assisted 
transportation.  The  client  characteristics 
to  be  documented  for  these  services 
include: 

•  Minority  status. 

•  Age  group. 

•  Sex. 

•  Rural. 

•  Li%e  alone. 

•  Poverty  status. 

The  following  guidelines  should  be 
used  for  completion  of  this  Section: 

1  For  each  Cluster  2  service 
supported  with  OAA  Title  III  and/or  VII 
funds.  identif\',  by  individual  racial/ 
ethnic  group,  the  total  number  of 
persons  served  by  each  of  four  age 
groups.  Then,  for  each  age  group  total, 
indicate  how  many  of  the  total  clients 
are  female  or  male,  live  in  rural  areas 
and  how  many  live  alone. 

2.  Provide  a  comparable  profile  as 
developed  for  Total  Clients  for  Clients 
In  Poverty. 

3.  Document  missing  data.  Follow  the 
same  procedures  as  described  for 
Section  II. B.  above. 

Completion  of  Section  III.  Service 
Expenditures  Profile 

Section  III  calls  for  OAA  expenditure 
data  by  service  and  Title  III  Part  and 
Title  VII  Chapter.  Fourteen  services  are 


highlighted  for  data  collection  and 
analysis.  In  addition,  this  section  calls 
for  summary  expenditure  data  on  the 
other  services  supported  with  OAA 
funding. 

The  information  to  be  reported  is 
organized  into  two  segments:  A)  Title  III 
Expenditures  by  Part  and  Ser\'ice  and  B) 
Title  VII  Expenditures  By  Chapter. 
Guidelines  for  completion  of  e^ch 
segment  are  provided  below: 

Section  III.A.  Title  Expenditures  by 
Part  and  Service 

Section  III.A.  is  organized  by  service 
and  Title  III  part.  All  Title  UI  parts 
included  in  the  Act  are  listed.  The 
columns  fcr  Title  III  Parts  currently 
without  an  appropriation  are  shaded. 
No  data  should  be  entered  in  the  shaded 
columns.  To  complete  this  portion  of 
Section  III.  please  follow  these 
guidelines: 

(1)  Complete  this  Section  for"  the 
fourteen  listed  services  and  the  total  of 
"other"  services  supported  by  OAA 
funds. 

(2)  Enter  the  appropriate  data  on  the 
following  information  items  for  the 
fourteen  listed  services. 

Total  Title  III  Expenditure — Enter  the 
total  amount  of  Title  III  expenditures  for 
the  service  in  the  state.  Do  not  include 
match  in  this  total,  only  the  federal 
portion. 

(Note.  Total  Title  III  expenditures  are 
defined  as  "outlays/payments  made  by 
the  AAA  or  SUA  using  OAA  Title  III 
funds  in  the  form  of  an  advance  or  a 
reimbursement  for  a  payment  request 
submitted  by  a  provider  for  the  service.) 

Percent  of  Total  Service 
Expenditure — Indicate  the  percent  of 
total  service  expenditures  represented 
by  or  attributable  to  OAA  Title  III 
federal  funding. 

Note:  Total  Service  Expenditures  are 
defined  as  expenditures  for  the  service 
•'conU-actually  linked"  to  Title  III  funds 
through  an  award  of  funds  (contract  or  grant) 
which  includes  federal  OAA  Title  III  funds. 
When  other  funding  sources  and  amounts  are 
included  in  the  award,  including  Title  VII 
funding,  then  the  total  expenditures 
attributable  to  the  multiple  sources  of 
funding  should  be  reported.  Other  sources  of 
funding  which  may  be  linked  to  the  OA.A 
funding  are  match  resources,  overmatch, 
program  income  or  other  federal  and  state 
program  funds. 

Total  Program  Income — Enter  the 
estimate  of  total  program  ificome 
derived  as  a  result  of  service  provision. 

OAA  Title  HI  Expenditures  By  Part- 
Allocate  the  OAA  Title  III  expenditures 
by  Title  III  Part.  This  should  be  based 
on  fund  accounting  data  or  an  allocation 
algorithm  in  states  where  OAA  funds 
are  bundled  and  awarded  across  Title  III 


parts  or  bundled  with  other  funding 
sources. 

(3)  Provide,  on  line  15.  summary  data 
on  the  aggregate  of  expenditures  for 
other  services  supported  with  OAA 
Title  III  hinds. 

Section  III.B.  Title  VII  Expenditure 
Summary 

In  Part  B.  please  report  total  Title  VII 
expenditures,  exclusive  of  match,  by 
individual  chapter.  Also,  indicate  how 
much  of  the  total  service  expenditures 
for  the  Title  VII  services  were  covered 
by  Title  VII  funding.  See  the  definition 
of  total  service  expenditures  cited 
abov  e.  Include  any  Title  III  expenditures 
used  for  the  Title  VII  supported  services 
(federal  and  match)  as  part  of  the  total 
service  expenditure. 

(Note,  for  Chapter  4,  there  is  no  OAA 
appropriation  at  this  time,  so  this  box  is 
shaded  out.  Do  not  enter  any 
expenditure  data  in  this  box.) 

Completion  of  Section  IV.  Other 
Services  Profile  (Optional) 

In  Section  IV.  state  units  on  aging,  at 
their  option,  may  provide  descriptive 
information  on  other  services  supported 
by  the  OAA. 

For  each  "other"  service,  SUAs  are 
asked  to  provide  a  service  name  (up  to 
30  characters),  service  unit  name  (up  to 
15  characters),  identify  the  purpose/ 
mission  of  the  service,  total  Title  III 
expenditures  for  the  year,,  the  percent  of 
total  service  expenditures  represented 
by  OAA  Title  III  and  Title  VII  funding, 
as  well  as  an  estimate  of  persons  served 
(undupiicated)  and  service  units. 

If  other  services  are  individually 
reported  iathis  Section,  please 
complete  all  data  elements.  Note:  do  not 
include  ombudsman  as  an  other  service. 
A  separate  set  of  reporting  requirements 
have  been  developed  for  the  long  term 
care  ombudsman  program. 

To  identify  the  mission  or  purpose  of 
the  .service,  use  one  code  (A-F)  from  the 
list  below  which  best  fits  the  purpose  of 
the  service. 

A.  Serv  ices  Which  Address  Functional 
Limitations 

B.  Senices  Which  Maintain  Health 

C.  Senices  Which  Protect  Elder  Rights 

D.  Services  Which  Promote 
Socialization 'Participation 

E.  Sen  ices  Which  Assure  Access  and 
Coordination 

F.  Senices  Which  Support  Other  Goals 
and  Purposes 

When  assigning  the  services  to  the 
mission/purpose  categories,  consider 
the  following  "other"  senices  as 
potentially  falling  in  each  mission/ 
purpose  category: 
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A.  Services  Which  Address  Functional 
Limitation'; 

•  Home  Modincation. 

•  Home  Repair. 

•  Alternative  Living  Arrauf^ments/ 
Supportive  services. 

B.  Sen'ices  Which  Mnintain  Health 

•  Medical  Alert. 

•  Health  Screening. 

•  Ej(en.i,«:e/Physi(:al  Fitn»^s 

•  Wellness. 

C.  Sen. ices  Which  Protect  Elder  Rights 

•  Atlult  PrWective  Services, 
Guardianship. 

•  Consunter  Proteilion  5>ervi<:es. 

•  Crime  Prevenlion  Service*. 

•  Protective  Payee  Services. 

D.  Servi(  es  Which  Prnmote 
Socialization /Part  tct[}nt  ion 

•  Recreation. 

•  Friendly  Visitiiij;. 

•  Telephone  Reassurance. 

•  Let'ter  Writing. 

•  InterpretinK/Translation. 

•  Volunteer  Development/ 
Opportunities. 

E.  Services  Which  Assart'  Access  and 
Coordination 

•  Counseling. 

•  Screening. 

•  Geriatric  assessment. 

•  Home  or  Roommate  Miiti  hing. 

•  Placement  services. 

F.  Senices  Which  Support  Other  Goals/ 
Ontmmes 

•  Employment  Assistance. 

•  Utiiitv  Assistance. 

•  Financial  A.ssislance/Materi.il  Aid 
(mchiding  discounts). 

(x)mpletion  of  Section  V. 
Developmental  Accomplishmrnls 

This  section  of  the  SPR  is  (designed  to 
provide  a  narrative  summary  of 
developmental  accomplishments  in  the 
state  by  the  SUA  and/or  AAAs  in  two 
areas:  1)  development  of  home  and 
community  based  programs  (Section 
V.A.)  aiid  2)  development  of  s\ stem  of 
elder  riyhts  (Section  V.B.). 

Guidelines  for  completion  of  these 
two  sub-sections  arc  as  follows. 

Section  V.A.  Developmental 
Accompiishmrnis  fur  Home  and 
(Jommunity  Based  Programs 

State  units  on  aging  are  requesieti  to 
identify  and  describe  three  key 
accomplishments  during  the  year  which 
enhanced  the  array  of  home  and 
community  based  services  w  hich  meet 
the  health  and  long  term  cjire  needs  of 
non-institutionalized  older  persons. 

1.  In  each  of  the  three 
ai complishmenf  narratives,  describe  the 


result,  the  potential  impact  on  cider 
persons,  the  procass/ steps  followed  and 
what  organization(s)  were  primarily 
responsible  for  the  accomplishment. 

2.  For  each  accomplishment,  identify 
the  type  of  development  activities 
whirJ)  were  undertaken.  Use  one  or 
more  of  the  following  development  type 
codes  and  place  the  codes  at  the 
conclusion  of  each  accomplishment 
narrative: 

a  Public  education/awaren«.ss 

b.  Resource  development 

c.  Training/education 

d.  Research  and  development 

e.  Policy  development 

f.  Legislative  development 

g.  Other 

Section  V.B.  Developmental 
Accomplishments  for  a  System  of  Elder 
Rights 

Follow  the  same  guidelines  as 
outlined  in  Section  V.A. 

Completion  of  Section  VI.  Protile  of 
Community  Focal  Points  and  Senior 
(inters 

This  section  is  u.sed  to  do*:ument  the 
status  of  focal  point  designations  and 
the  use  of  senior  centers  by  the  National 
Network  on  Aging.  The  data  elements 
are  self-explanatorv. 

Completion  of  Section  V'll.  Slaffmg 
ProFde 

In  Section  VII,  two  statfing  profiles 
are  required,  one  for  the  state  unit  on 
aging  and  one  for  each  area  agency  on 
agiifg.  Guidelines  for  completion  of  each 
profile  are  provided  below: 

Section  VILA.  Stale  Unit  on  Aging 

To  complete  this  se<.iion.  follow  these 
steps: 

1.  Categorize  all  paid  SUA  staff  by  the 
•ategories  listed  on  lines  1-3.  The 
definitions  for  each  personnel  category 
are  provided  in  Appendix  I. 

2.  Develop  the  staffing  profile  based 
on  a  snapshot  taken  on  any  given  day 
during  the  fiscal  year.  The  SUA  should 
select  what  day(s)  during  the  year  is 
appropriate. 

3.  Determine  the  total  number  of  full 
time  equivalents  (FTEs)  for  each 
position  category.  The  number  of  FTEs 
should  refleci  filled  or  staffed  positions 
at  the  fi.me  of  the  suney.  Do  not  include 
authorized  but  unfilled  positions.  Add 
the  FTE  totals  for  lines  1,  2  and  3  to 
create  an  agertcy  total  in  line  4. 

INote.  full  time  equivalents  (FTE.s) 
should  be  based  on  a  state  definition  of 
what  constitutes  a  full  time  employee.) 

4.  For  each  personnel  category, 
identify  how  many  FTEs  are  filled  by 
minority  staff.  Enter  this  number  in  the 


column  titled  (Number  of  Minority 
FTEs). 

5.  Identify,  by  personnel  category, 
how  many  FTEs  are  paid  for,  in  full  or 
in  part,  using  OAA  funds. 

Section  VII.B.  Area  Agency  on  Aging 

Follow  the  same  guidelines  as 
outlined  for  Section  VIIJS..  Make  sure 
Section  Vn.B.  is  completed  for  ea«;h  area 
agency  on  aging  in  the  st.ite. 
(Note:  this  se<;tion  includes  a  count  of 
the  volunteers  who  assist  the  area 
agency  in  carrying  out  its 
responsibilities  either  in  dire{,-t  serviiaj 
provi.sion  or  any  of  its  planning, 
developn>ent,  administration,  a<.t.~ess/ 
c:are  coordination  roles.  Include 
volunteers  in  the  ccnint  of  Total  AAA 
staff  on  line  .S.) 

Summary 

Remember  the  SPR  data  will  be 
transmitted  electronically.  The 
spe<jficuitions  for  the  data  files  to  he 
sent  by  SUAs  to  AoA  are  included  in 
Appendix  II  to  this  document.  These 
transmittal  guidelines  take  precedents 
over  the  SPR  forms  as  a  basis  for 
a(.tually  submitting  the  perform.ince 
data  to  AoA. 

Remember,  the  ombudsman  annual 
report  is  submitted  separately,  using  a 
special  report  format  and  set  of 
instructions. 

Appendix  I.  Definitions 

The  following  definitions  should  he 
used  when  <:ompleting  the  SPR. 

A.  Client  Descriptors 

1.  Minority  Status — Minority  older 
persons  are  confined  to  the  following 
designations: 

•  African  American.  Not  of  Hispanic 
Origin — A  person  having  origins  in  any 
of  the  blati.  racial  groups  of  Africa 

•  Hispanic  Origin — A  person  of 
MexicxJn.  Puerto  Rican,  Cuban,  Central 
or  South  American  or  other  Spanish 
culture  or  origin,  regardless  of  race. 

•  American  Indian  or  Alaskan 
Native — A  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintain  cultural 
identification  through  tribal  affiliation 
orcomn)unity  recognition. 

•  Asian  American/Pacific  Islander — 
A  person  having  origins  in  any  of  the 
original  peoples  of  the  Far  East, 
Southeast  Asia,  the  Indian 
Subcontinent,  or  the  Pacific  Islands. 
This  area  includes,  for  example.  China, 
lapan.  Korea,  the  Philippine  Islands, 
Samoa  and  the  Hawaiian  Islands. 

•  Non-Minority — Any  person  who  is 
not  considered  a  minority. 

2.  Activities  of  Daily  Living — States 
may  use  their  own  definition  of 
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activities  of  daily  living  (AOL)  when 
reporting  the  number  of  ADL 
impairments.  AoA  will  continue  to 
explore  options  for  a  standard  definition 
of  ADLs  working  with  the  Aging 
Network  and  other  federal  agencies.  If 
long  term  care  reform  occurs,  any 
definitions  of  disability  used  for 
eligibility  determination  will  be 
considered  in  framing  a  standardized 
definition  of  ADLs. 

3.  Instrumental  Activities  of  Daily 
Living — States  may  use  their  own 
definition  of  instfumental  activities  of 
daily  living  (lADL)  when  reporting  the 
number  of  lADL  impairments.  AoA  will 
continue  to  explore  options  for  a 
standard  definition  of  lADLs  working 
with  the  Aging  Network  and  other 
federal  agencies. 

4.  Poverty — Persons  considered  to  be 
in  poverty  are  those  whose  income  is  at 
or  below  the  official  poverty  guideline 
(as  defined  each  year  by  the  Office  of 
Management  and  Budget,  and  adjusted 
by  the  Secretary  (DHHS)  in  accordance 
with  subsection  673(2)  of  the 
Community  Services  Block  Grant  Act 
(42  U.S.C.  9902(2)). 

5.  Living  alone — A  one  person 
household  (using  the  Census  definition 
of  household)  where  the  householder 
lives  by  his  or  herself  in  an  owned  or 
rented  place  of  residence  in  an  non- 
institutional  setting,  including  board 
and  care  facilities,  assisted  living  units 
and  group  homes. 

B.  Service  Definitions 

Standardized  names,  definitions,  and 
service  units  are  provided  for  the 
fourteen  services  which  are  singled  out 
in  the  SPR  for  reporting. 

1.  Personal  Care  (1  Hour) — Providing 
personal  assistance,  stand-by  assistance 
supervision  or  cues  for  persons  having 
difficulties  with  one  or  more  of  the 
following  activities  of  daily  living: 
eating,  dressing,  bathing,  toileting,  and 
transferring  in  and  out  of  bed. 

2.  Homemaker  (1  Hour) — Providing 
assistance  to  persons  having  difficulty 
with  one  or  more  of  the  following 
instrumental  activities  of  daily  living: 
preparing  meals,  shopping  for  personal 
items,  managing  money,  using  the 
telephone  or  doing  light  housework. 

3.  Chore  (1  Hour) — Providing 
assistance  to  persons  having  difficulty 
with  one  or  more  of  the  following 
instrumental  activities  of  daily  living 
heavy  housework,  yard  work  or 
sidewalk  maintenance. 

4  Home  Delivered  Meals  (1  Meal) — 
Provision,  to  an  eligible  client  or  other 
eligible  participant  at  the  client's  place 
of  residence,  a  meal  which: 

(a)  complies  with  the  Dietary 
Guidelines  for  Americans  (published  by 


the  Secretaries  of  the  Department  of 
Health  and  Human  Services  and  the 
United  States  Department  of 
Agriculture: 

(b)  provides,  if  one  meal  is  served,  a 
minimum  of  33  and  Vi  percent  of  the 
current  daily  Recommended  Dietary 
Allowances  (RDA)  as  established  by  the 
Food  and  Nutrition  Board  of  the 
National  Research  Council  of  the 
National  Academy  of  Sciences; 

(c)  provide,  if  two  meals  are  served. 
together,  a  minimum  of  66  and  ^A 
percent  of  the  current  daily  RDA; 
although  there  is  no  requirement 
regarding  the  percentage  of  the  current 
daily  RDA  which  an  individual  meal 
must  provide,  a  second  meal  shall  be 
balanced  and  proportional  in  calories 
and  nutrients;  and, 

(d)  provides,  if  three  meals  are  served, 
together,  100  percent  of  the  current 
daily  RDA;  although  there  is  no 
requirement  regarding  the  percentage  of 
the  current  daily  RDA  which  an 
individual  meal  must  provide,  a  second 
and  third  meals  shall  be  balanced  and 
proportional  in  calories  and  nutrients. 

5.  Adult  Day  Care/Adult  Day  Health 
(1  hour) — Provision  of  personal  care  for 
dependent  adults  in  a  supervised, 
protective,  congregate  setting  during 
some  portion  of  a  twenty-four  hour  day. 
Services  offered  in  conjunction  of  adult 
day  care/adult  health  typically  include 
social  and  recreational  activities, 
training,  counseling,  meals  for  adult  day 
care  and  services  such  as  rehabilitation, 
medications  assistance  and  home  health 
aid  services  for  adult  day  health. 

6.  Case  Management  (1  Case) — 
Assistance  either  in  the  form  of  access 
or  care  coordination  in  circumstances 
where  the  older  person  and/or  their 
caregivers  are  experiencing  diminished 
functioning  capacities,  personal 
conditions  or  other  characteristics 
which  require  the  provision  of  services 
by  formal  service  providers.  Activities 
of  case  management  include  assessing 
needs,  developing  care  plans, 
authorizing  services,  arranging  services, 
coordinating  the  provision  of  services 
among  providers,  follow-up  and 
reassessment,  as  required. 

7.  Congregate  Meals  (1  Meal) — 
Provision,  to  an  eligible  client  or  other 
eligible  participant  at  a  nutrition  site, 
senior  center  or  some  other  congregate 
setting,  a  meal  which: 

(a)  complies  with  the  Dietary 
Guidelines  for  Americans  (published  by 
the  Secretaries  of  the  Department  of 
Health  and  Humaji  Services  and  the 
United  States  Department  of 
Agriculture; 

(b)  provides,  if  one  meal  is  served,  a 
minimum  of  33  and  V3  percent  of  the 
current  daily  Recommended  Dietary- 


Allowances  (RDA)  as  established  by  the 
Food  and  Nutrition  Board  of  the 
National  Research  Council  of  the 
National  Academy  of  Sciences; 

(c)  provides,  if  two  meals  are  served, 
together,  a  minimum  of  66  and  '/i 
percent  of  the  current  daily  RDA; 
although  there  is  no  requirement 
regarding  the  percentage  of  the  current 
daily  RDA  which  an  individual  meal 
must  provide,  a  second  meal  shall  be 
balanced  and  proportional  in  calories 
and  nutrients;  and, 

(d)  provides,  if  three  meals  are  served, 
together,  100  percent  of  the  current 
daily  RDA;  although  there  is  no 
requirement  regarding  the  percentage  of 
the  current  daily  RDA  which  an 
individual  meal  must  provide,  a  second 
and  third  meals  shall  be  balanced  and 
proportional  in  calories  and  nutrients. 

8.  Nutrition  Counseling  (1  Hour) — 
Provision  of  individualized  aHvice  and 
guidance  to  individuals,  who  are  at 
nutritional  risk,  because  of  their  health 
or  nutritional  history,  dietary  intake, 
medications  use  or  chronic  illnesses, 
about  options  and  methods  for 
improving  their  nutritional  status, 
performed  by  a  health  professional  in 
accordance  with  state  law  and  policy. 

9.  Assisted  Transportation  (1  One 
Way  Trip) — Provision  of  assistance, 
including  escort,  to  a  person  who  has 
difficulties  (physical  or  cognitive)  using 
regular  vehicular  transportation. 

10.  Transportation  (1  One  Way 
Trip) — Provision  of  a  means  of 
transportation  for  a  person  who  requires 
help  in  going  from  one  location  to 
another,  using  a  vehicle.  Does  not 
include  anv  other  activity. 

11.  Legal  Assistance  (1  Hour)^ 
Provision  of  legal  advice,  counseling 
and  representation  by  an  attorney  or 
other  person  acting  under  the 
supervision  of  an  attorney. 

12.  Nutrition  Education  (1  Session) — 
A  program  to  promote  better  health  by 
providing  accurate  and  culturally 
sensitive  nutrition,  physical  fitness,  or 
health  (as  it  relates  to  nutrition) 
information  and  instruction  to 
participants  or  participants  and 
caregivers  in  a  group  or  individual 
setting  overseen  by  a  dietitian  or 
individual  of  comparable  expertise. 

13.  Information  and  assistance  (1 
Contact) — A  service  for  older 
individuals  that  (A)  provides  the 
individuals  with  current  information  on 
opportunities  and  services  available  to 
theindividuals  within  their 
communities,  including  information 
relating  to  assistive  technology;  (B) 
assesses  the  problems  and  capacities  of 
the  individuals;  (C)  links  the 
individuals  to  the  opportunities  and 
services  that  are  available;  (D)  to  the 
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maximum  extent  p.^^  :.i..:,.:  .  ensures 
that  the  individuals  receive  the  services 
ni>eded  by  the  individuals,  and  are 
aware  of  the  opportunities  available  to 
the  individuals,  by  estahlishin;; 
adequate  foUow-up  procedures. 

T4.  Outreach  (1  Contact) — 
!iifer\'entions  initiated  bv  an  a^Hncy  or 
ur}^anization  for  the  purpose  of 
identifying  potential  clients  and 
encouraging  their  use  of  existing 
survicps  and  benefits. 
INote:  respite  (are  services  which  ofler 
temporary,  substitute  supports  or  living 
arrongements  for  older  persons  in  order 
to  provide  a  brief  period  of  relief  or  rest 
for  family  members  or  other  caregivers, 
should  be  assigned  to  the  service  which 
best  matches  the  form  of  respite  being 
offered — such  as  home  health  aide  or 
personal  care.  If  the  respite  (uu-e  service 
is  designed  to  offer  a  temporary, 
alternative  living  arrangement,  do  not 
assign  the  respite  care  service  to  any  of 
the  fourteen  services.  In  SPR  IV.,  list 
this  activity  as  institutional  respite  care 
and  also  include  the  expenditure/ 
resource  data  for  this  service  as  part  of 
the  total  for  "other  servitx"  in  Section 

nil 

C.  Other  Definitions 

A  variety  of  other  terms  are  used  in 
the  SPR.  Ciennitlons  for  these  terms  are 
as  follows: 

Agency  Executive/Management 
Staff — Personnel  sucii  as  SUA  director, 
deputy  directors,  directors  of  key 
divisions  and  other  positions  whi(ii 
provide  overall  leadership  and  direction 
tor  the  state  agency. 

Other  Paid  Professional  Staff — 
Personnel  who  are  considered 
professional  staff  who  are  not 
responsible  for  overall  agency 
management  or  direction  setting  but 
larry  out  key  responsibilities  or  tasks 
as.sociated  with  the  SUA  in  the 
following  areas: 

•  Planning — Includes  siM.h 
responsibilities  as  needs  as.sessmenl, 
plan  development,  budgeting/ resoun.e 
analysis,  inventory,  standards 
di-velnpmental  and  policy  analysis. 

•  Dt'vehpment — Includes  such 
responsibilities  as  public  education. 
ri!soun»  development,  training  and 
education,  research  and  development 
and  legislative  activities. 

•  Administration — Imihides  such 
responsibilities  as  bidding.  contra«;t 
n»'gotiation.  reporting,  reimbursement, 
accounting,  auditing,  monitoring,  and 
quality  assurance. 

•  AccesxJCatT  Coordination — 
Includes  such  respon.sibilities  as 
outrt'sch.  sfTeening.  aMMmMnt,  can 
nian.igement,  information  and  pefeml. 


•  Service  Zte/jvery— Includes  those 
activities  as.sorJated  with  the  direct 
provision  of  a  service  which  meets  the 
needs  of  an  individual  older  person 
and/or  caregiver. 

Clerical/Support  Staff — All  paid 
personnel  who  provide  support  to  the 
management  and  professional  staff. 

Minority  Provider— A  business 
concern  that  (a)  is  at  least  .51  perr;ent 
owned  by  one  or  more  individuals  who 
are  either  an  African  Ameri<;an. 
Hispanic  origin,  American  Indian/ 
Native  Alaskan/Native  Hawaiian,  Asian 
American/Pacific  Islander  minority  or  a 
publicly  owned  business  having  at  least 
51  [wrcent  of  its  stock  owned  by  one  or 
more  minority  individuals  and  (b)  has 
its  management  and  daily  business 
controlled  by  one  or  more  minority 
individuals. 

New  Persons  Served — Any  client  who 
has  never  been  previously  registered  as 
a  client  for  the  service,  either  in  the 
current  fiscal  year  or  a  prior  fiscal  year 
by  any  provider  funded  with  Older 
Americans  Act  funds. 

Total  OAA  Expenditures — Outlays/ 
payments  made  by  the  AAA  or  SUA 
using  OAA  federal  funds  in  the  form  of 
an  advance  or  a  reimbursement  for  a 
payment  request  submitted  by  a 
provider  for  the  service. 

Percent  of  Total  Service 
Expenditures — The  portion  of  total 
serv  ice  expenditures  for  the  year  whi(  h 
were  covered  by  the  federal  portion  of 
the  Older  Americans  At:t  funding. 

Rural — States  may  use  their  own 
definition  of  rural  until  such  time  as 
AoA  adopts,  by  r\ile,  a  uniform 
definition  of  mral. 

Appendix  II.  Title  III/VII  SPR 
Transmittal  Requirements 

To  ensure  i:ompatibility  of  State 
Program  Report  (SPR)  data  across  states, 
Ao.^  has  developed  a  standard  set  of 
guidelines  for  transmittal  of  the  Title  III 
and  VU  SPR  data,  exclusive  of  the  LTC 
Ombudsman  Program  by  state  units  on 
aging. 

AoA  will  provide  software  to  slates 
which  will  allow  entry  of  the  SPR  data 
and  creation  of  the  required  data  files. 
Those  states  with  their  own  data 
systems  may  wi.sh  to  create  the  data  files 
diretrtly,  eliminating  the  need  to  reenter 
summary  data  into  the  AoA  software 
package.  In  such  cases,  this  section  of 
the  SPR  guidelines  provides  file 
transmittal  specifications.  (Note:  only 
those  states  chcxjsing  to  use  their  own 
systems  software  to  genf^rate  the 
tran.smiltal  files  will  need  to  use  the 
specific  ations  outlined  in  this 
Appendix.) 

The  transmittal  spe<:ifi<,ations  are 
organized  aroimd  a  set  of  data  files  to 


be  forwarded  by  states  using  diskettes  or 
a  mcxlem.  Each  submitted  file  must  bo 
in  the  format  specified  below.  It  must 
incorporate  the  codes  for  sc.-Ie<;ted  data 
files  specified  by  AoA  as  well. 

General  Guidelines 

When  preparing  the  files,  please 
observe  the  following: 

1.  AoA  is  requesting  that  state 
agencies  provide  SPR  data  in  a  ma«:hine 
readable  format,  conveyed  either  by 
diskette  or  by  modem.  The  data  filers  can 
be  transmitted  as  ASCII  files,  or  .DBF 
files.  AoA  prefers  .DBF  for  data  oriented 
files  but  will  accept  ASCII  files  whic-h 
comply  with  the  .specifications 
addressed  in  this  ticx;ument.  In  the  case 
of  selected  narrative  information 
requested  in  Title  III  and  VII  reporting 
requirements,  please  provide  text  files. 

2.  Use  the  file  names  included  in  the 
file  descriptions  provided  below. 

3.  Please  embed  the  state  ID  in  the 
name  of  data  file  submitted  by  the  state. 
The  naming  convention  should  place 
the  state  ID  as  the  first  two  charac;ters  of 
the  file  name,  as  a  substitute  for  the  XX 
which  is  included  in  each  generic  file 
name.  For  example,  Alabama  when 
submitting  expenditure  data  bv  Part  will 
submit  a  file  named  ALEXPTYPI>HF. 

4.  Submit  the  files  no  later  than  60 
days  following  the  end  of  the  federal 
fiscal  year,  beginning  November  .30. 
199.5: 

5.  Please  use  the  following  ccxles  to 
denote  individual  services  in  the 
services  ID  field: 

01 — Personal  Care 

02 — Homemaker 

03— Chore 

04 — Home  Delivered  Meals 

05— Aduh  Day  Care/Health 

06 — Case  Management 

07 — Congregate  Meals 

08 — Nutrition  Counseling 

09 — Assisted  Transportation 

10 — Transportation 

11 — Legal  Assistance 

12 — Nutrition  Education 

13 — Information  and  Assistance 

14 — Outreach 

99 — Other  Services 

6.  Please  use  the  following  codes  to 
denote  racual/ethnic  groups: 

1 — Afric;an- American 

2 — Hispanic  Origin 

3 — American  Indian/Native  Alaskan 

4 — Asian /Pacific  Islander 

5 — Non-Minority  (AVhite,  not  of 

Hispanic  origin) 
9 — Mi.ssing 

7.  Round  all  expenditure  data  to  the 
nearest  dollar: 

For  Title  111  and  Title  VII  SPR. 
exc;luding  ombudsman,  10  data  files  are 
required  along  with  one  optional  file. 


Tlie  record  layout  is  provided  for  each 
file  including  the  field  number,  field 
name,  field  typw  and  field  width.  The 
field  types  are  ccxied  as  follows: 

C  =  Character 
D  =  Date 
L  =  Logical 
N  =  Numeric 

The  transmittal  files  should  fit  on  a 
single  diskette. 

1.  Unduplicated  Client  Count  File-- 
XXUNDUPL.DBF 

This  file  will  cxintain  the  .summary 
data  on  unduplicated  clients  ser\'ed 
through  servic:es  and  programs 
supported  by  the  Older  Americans  Act. 
See  SPR  Section  I.  for  the  table  which 
includes  the  data  requested  in  this  file. 
The  record  layout  for  the  file  is: 

FlekJ  c   ^ 

(^  FieW  name  Type 

1  State  ID  C2 

2  Fiscal  Year  N4 

3 Registered     Services—    N7 

Total  undup.. 

4  Other       Services— Total    N7 

und'jplccted 

5  Total    Undupicated    (All     N8 

servic«s). 

6  Registered     Svcs— Atrt-    N7 

can  American. 

7  Registered     Svcs— His-    N7 

p>anic -origin. 

8  Reg;stered  Svcs— Amer-     N7 

ican  Indtaa 

9  Registered  Svcs— Asian    N7 

Amer  ./PI. 

10  Registered    Svcs— Non-     N7 

Mincxity. 

1 1  Registered  Svcs — Rural      N7 

12  Regislered       Svcs— Ch-     N7 

ertts  m  poverty. 

13  Regtstered         Svcs— In    N7 

poverty/mtrxjrity. 

14  Other         Svcs— African     N7 

American. 

15  Other     Svcs— Hispanic-     N7 

origtn. 

16  Other     Svcs— American    N7 

Indian. 

17  Other  Svcs— Asian    N7 

AmerVPl. 

18  Other  Svcs — Non-Minor-     N7 

ity. 

19  Other  Svcs— Rural  N7 

20  Other    Svcs— Clients    in    N7 

poverty. 

21  Other  Svcs— In  poverty/    N7 

minority. 

22  Totat— African  American  N7 

23  Total— Hispanic  origin  ...  N7 

24  Total— Amencan  Indian  .  N7 

25  Total— Asian    Americar^  N7 

PI. 

26  Total— Non-Minonty N7 

27  Total— Rural  N7 

28 Total— Clients  «  poverty  N7 

29  Total — In   pcjverty  rninor-  N7 

ity. 
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2.  Abbreviated  Client  Profile  Date 
File-XXCLBREVDBF 

This  file  will  contain  records  which 
contain  descriptive  information  on  eacji 
client  served  by  five  different  services 
which  require  client  registration  and  an 
abbreviated  set  of  client  characteristics 
(congregate  meals,  nutrition  counseling, 
transportation,  assisted  transportation 
and  legal  assisstance).  See  SPR  Il.C.  for 
the  data  elements. 


FiekJ 
No. 


Field  name 


Type 


1  State  ID  _...    02 

2 Fiscal  Year  N4 

3 Service  ID N2 

Please  use  t^«  following  codes  to  denote  in- 
dividual services: 
07 — Congregrate  Meals 
08 — Nutrition  Counseling 
09— Assisted  Transportation 

4  Raoe/ethnicrty  ID  Nl 

(Data  fields  5-44  are  numeric  and  7  posi- 
tions in  width) 

5  Total  Clients,  Age  60-64     N7 

6  Total  Clients,   Age   60- 

64,  Female 

7 Total  Clients,   Age  60- 

64.  Male 

8 Total  Clients.   Age  60- 

64,  Rural 

9 Total   orients.   Age  60- 

64,  Alone 

10-14  ..    Repeat  for  Poverty  Cli- 
ents, Age  60-64 

15-19  ..    Repeat  for  Total  Clients, 
Age  65-74 

20-24  ..     Repeat  for  Poverty  Oi- 
ents.  Age  65-74 

25-29  ..    Repeal  for  Total  Clients. 
Age  75-84 

30-34  ..     Repeat  for  Poverty  Oi- 
ents.  Age  75-84 

35-39  ..     Repeat  tor  Total  aierrts. 
Age  85+ 

40-44  ..    Repeat  for  Poverty  Cli- 
ents, Age  85-I- 

45  Total     Oients     Served    N8    " 

(For  the  Ser,/ice) 
In  fields  46 — 56  of  this  file,  please  provide 
ttie  cxHjrrt  of  client  recwds  with  missing 
data  elements,  by  type.  The  format  for 
these  fields  is  numeric  and  6  positions 
wide 

46  Total      Clients— Income    N6 

data  rmssing. 

47  Total  Clients— Age  data 

missing 

48 Total  Clierits— Sex  data 

missing 

49  Total  Oients— Rural  sta- 

tus data  mtsstr>g 

50  Total  Clients— Live 

alone      status      data 
missing 

51  Poverty        Chents— Age 

data  missing 

52  Poverty        Clients— Sex 

ciata  missing 

63  _     Poverty     Clients— Rural 

status  data  nmssmg 


Field 
No. 


Fieldname 


Type 


54  Poverty        Clients— tJve 

alone  data  mresing 

55  New    Clients     (Optional    N8 

FY95«6;  required 
FY97). 

55  «  High  Nutr.   Risk  (Re-     N8 

quired  FY97  for  Cong 
Meats  and  FY96  lor 
Nutr.  Counseling). 


3.  Detailed  Client  Profile  Data  File-- 
XXCLDET.DBF 

States  will  use  this  file  format  to 
transmit  data  which  satisfy-  the 
requirements  for  data  contained  in  SPR 
Section  II. B.  The  record  descriplion  for 
this  file  includes  the  following: 


Field 
No. 


Field  name 


Type 


1  State  ID  _ C2 

2 Fiscal  Year  N4 

3 Service  ID _ N2 

Please  use  the  following  codes  to  denote  irv 
dividual  services: 
01— Personal  Care 
02 — Homemaker 
03— Chore 

04 — Home  Delivered  Meals 
05— Adult  Day  Care/Health 
06 — Case  management 

4  Race/etfmicity  ID  Nl 

(Data  fields  5-301  are  all  numeric  and  7  po- 
sitions wide ) 

5  Total   Clients.    Age   60- 

64.  Total 
6 Total  Clients.  Age  60- 

64,  with  0  ADL,  Total 
7 Total  (Clients.  Age  60- 

64.    with   0   ADL,    No 

lADLs 
8 Total   Clients,   Age  60- 

64.    w«h    0    ADL,'    1 

lADL 

9  Total   Clients.   Age  60- 

64.    with    0    ADL,    2 
lADLs 

10  Total  Clients,  Age  60- 

64,      with      0      ADL, 
3+IADLs 

11  Total   aients.   Age  60- 

64,   with   0   ADL.   Fe- 
Riale 

12 Total  Clients,   Age  60- 

64,  with  0  ADL.  Male 

13  Total   Clients,   Age  60- 

64.  with  0  ADL.  Rural 

14  Total  Clients.  Age  60- 

64.  with  0  ADL,  Live 
Alone 

15 Total   aients,   Age  60- 

64.  with  1  ADLs,  Total 

16  Total  Chents,  Age  60- 

64.  with  1   ADLs.  No 
lAOLs 

17  Total   CUents,   Age  60- 

64,   with    t    ADLs.    1 
lADL 


/lurion 
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Fi«id 
No. 


Field  name 


Type 


18  Total   Clients.   Age   60- 

64.   with    1    AOLs.    2 
IA0L3 

19  Total   Clients.   Age  60- 

64.     with     1      ADLs. 
3+IAOLs 

20  Total   Clients.   Age  60- 

64.  with  1  ADLs.  Fe- 
male 

21   Total    Clients.    Age    60- 

64.  with  1  ADLs.  Male 

22  Total   Clients,    Age  60- 

64,  with  1  ADLs.  Rural 

23  Total   Clients.   Age   60- 

64.  with  1  ADLs.  Live 
Alone 

24  Total   Clients,   Age  60- 

64.  with  2  ADLs.  Total 

25  Total   Clients,   Age  60- 

64,  with  2  AOLs.  No 
lADLs 

26  Total   Clients.   Age  60- 

64.    with    2    ADLs.    1 
lADL 

27  Total   Clients.   Age   60- 

64.    with    2    ADLs.    2 
lADLs 

28 Total   Clients.   Age   60- 

64.     wrth     2      ADLs. 
3+IADLs 

29  Total   Clients.   Age  60- 

64.  with  2  ADLs.  Fe- 
male 

30  Total   Clients.   Age   60- 

64.  with  2  ADLs.  Male 

31  Total   Clients.   Age   60- 

64.  with  2  ADLs.  Rural 

32  Total   Clients.   Age   60- 

64.  with  2  ADLs.  Live 
Alorw 

33  Total   Clients.   Age  60- 

64.       with       3*ADLs. 
Total 

34  Total   Clients.   Age   60- 

64.  with  3+ADLs.  No 
lADLs 

35  Total   Clients.   Age  60- 

64.    with    3+ADLs.    1 
lADL 

36 Total  Clients,   Age  60- 

64.    with    3*ADLs.    2 
lACLs 

37  Total   Clients.   Age  60- 

64.      with      3+ADLs. 
3+lADLs 

38  Total   Clients.   Age  60- 

64.  with  3+ADLs.  Fe- 
male 

39  Total   Clients.   Age  60- 

64.      with      3+ADLs. 
Male 

40  Total   Clients.    Age   60- 

64.       with       3*ADLs. 
Rural 

41  Total   Clients.   Age   60- 

64,  with  3+ADLs.  Uve 

Alorw 
42-/8  .      Repeat  lor  Poverty  CIh 

ents.  Age  60-64 
79-115      Repeat  tor  Total  Clients. 

Age  65-74 
116-  Repeat  fof  Poverty  Ch- 

152.  ents.  Age  65-74 


'no*^  FieW  name  Type 

153-  Repeat  lor  Total  Clients. 

1 89  Age  75-84 

190-  Repeat  for  Poverty  Cli- 

226  ents.  Age  75-84 

227-  Repeat  lor  Total  Clients. 

263  Age  85+ 

264-  Repeat  lor  Poverty  Clt- 

300.  ents.  Age  85+ 

301  Total  Clients  Served 

(In  the  following  data  fields  of  this  file,  please 
provide  ttie  count  of  missing  data  ele- 
ments, by  type  The  format  for  the  fields  is 
numeric  and  6  positions  wide) 

302  Total      Clients— Income    N6 

Missing. 

303  Total  Clients— Age  Miss- 

ing 

304  Total  Clients— ADL  Sta- 

tus Missing 
306  Total  Clients— lADL  Sta- 
tus Missmg 

306  ToUl  Clients— Sex  Miss- 

307  Total  Clients— Rural  Sta- 

tus Missing 

308 Total  Clients— Live 

Alone  Status  Missing 

309  Total    Poverty   Clients- 

Age  Missing 

310  Total    Poverty    Clients— 

ADL  Status  Missing 

311  Total    Poverty    Clients— 

lADL  Status  Missing 

312  Total    Poverty   Clients- 

Sex  Missing 

313  Total    Poverty   Clients- 

Rural  Status  Missing 

314  Total    Poverty   Clients- 

Live  Alone  Missing 

315  New    Clients     (Optional    N8 

FY95/96.  req.  FY97). 

316  I    At   High    Nutr.    (Req.     N8 

FY96       Case       Mgt. 
HDM). 

Because  of  the  number  of  vanables,  this  file 
may  be  segrr>ented  into  two  subfiles,  la- 
beled XXCLDETl.DBF  and 
XXCLDET2.DBF.  Please  indicate  in  a 
ReadMe  file  which  variables  are  in  each 
sub-file  Rememtier  ttiat  the  first  lour  data 
elements  uniquely  identify  each  record  in 
each  subfile 

4.  Expenditure  Data  bv  Tvpe  of 
Resource  File— XXEXPTYP.DBF 

This  file  will  be  used  to  transmit 
expenditure  data  for  14  listed  services 
and  aggregate  expenditure  data  for  all 
other  services  supported  by  OAA  funds. 
See  SPR  Section  III  form  for  the  data 
elements.  Remember,  expenditure  data 
should  be  rounded  to  the  nearest  dollar. 
Use  code  99  to  denote  the  information 
on  "other"  ser\'ices.  The  record  layout 
for  each  service  is  defined  below: 


Fietd 
No. 


Field 
No. 


Field  name 


Type 


2 Fiscal  Year  N4 

3  Service  ID  N2 

4  Total  OAA  Expenditure  .  N8 

5  %  of  Total  Serv  Exp N2 

6  Total  Progam  Income  S  .  N7 

7 Partes N8 

3  Part  CI  S  N8 

9 Pan  02  S N8 

10 PartDS N7 

11  PartFS  N7 

5.  CMher  Expenditures  File — 
XXOTHEXP.DBF 

This  file  is  used  to  report 
expenditures  on  other  services  or 
activities  not  associated  with  the  listed 
14  services  in  the  SPR  requirements. 
The  record  layout  for  this  file  is  as 
follows: 


Field 
No. 


Field  name 


Type 


1  State  ID  C2 

2 Fiscal  Year  N4 

3 Title  VII  Ombudsman  S  .  N8 

4 Title  VII  Elder  Abuse  S  ..  N8 

5  Title  VII  Ber>efrt  Assist  S  N8 

6  Ombudsman  %  of  Total  N2 

Serv  Exp. 

7 Elder  Abuse  %  of  Total  N2 

Serv  Exp. 

8 Benefits  Assl  %  of  Tot  N2 

Serv  Exp 

6.  Service  Units  Data  File — 
XXUNITS.DBF 

This  file  will  contain  records 
containing  information  on  service  units 
organized  around  one  or  more  of 
fourteen  listed  services.  The  record 
layout  is: 


Field  name 


Type 


State  ID  02 


Field 
No. 

Field  name 

Type 

1  

State  ID  

02 

2  

Fiscal  Year  

N4 

3  

Personal  Care  Units  

N6 

4 

Homemaker  Units 

N6 

5 

Chore  Units  

N6 

6  

Home   Delivered   Meals 
Units. 

N6 

7  

Adult    Day    Care/Health 
Units. 

N6 

8  

Case  Management  Units 

N6 

9  

Congregate  Meals  Units 

N6 

10  

Nutrition         Counseling 
Units. 

N6 

11  

Assisted  Transport  Units 

N6 

12  

Transportation  Units  

N6 

13  

Legal  Assistance  Units  . 

Nt> 

14  

Nutrition  Education  Units 

N6 

15  

Info      and      Assistance 
Units. 

N6 

16    .  .  . 

Outreach  Units  

N6 

7.  Provider  Profile  File— 
XXPROVDR.DBF 
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Field 
No. 


Field  name 


Type 


1  State  ID 02 

2  Fiscal  Year  N4 

3  f.    Personal       Oare— Total    N4 

Providers. 

4  Personal  Care — »  Minor-     N4 

ity  Provdrs. 

5  Personal      Care — »     of    N4 

AAA  Providers. 

6 Homemakef— Total  N4 

7 Homemaker — »  Minority      N4 

8  Homemaker— #  of  AAA     N4 

Providers. 

9 Chore— Total  „ N4 

10 Chore— #  Minority N4 

11  Chore— #   of   AAA   Pro-     U4 

viders. 

12  Home  Del.  Meals— Total     N4 

13  Home  Del.  Meals— #  Mi-    N4 

nority. 

14  Home  Del.  Meals— #  of    N4 

AAA  Providers. 

15  Adult    Day    Caie,'Hlth—    N4 

Total. 

16  Adult   Day   Care/Htth— J(     N4 

Minority. 

17  Adult   Day   Oare/Hlth— #    N4 

of  AAA  Prov.. 

18  Case        Management—     N4 

Total. 

19  Case      Management — »     N4 

Minority. 

20  Case  Management—*  of    N4 

AAA  Providers. 

21  Congregate        Meals—    N4 

Total. 

22  Congregate       Meals — »     N4 

Minority. 

23  Congregate  Meals — #  of    N4 

AAA  Providers. 

24  Nutrition      Counseling —    N4 

Total. 

25  Nutrition    (Counseling — «     N4 

Minority. 

26  Nutrition    Counseling — »     N4 

of  AAA  Providers. 
27 Transportation— Total  ....    N4 

28  Transportation — «  Minor-    N4 

ity. 

29  Transportation—*         of    N4 

AAA  Providers. 

30  Assist.   Transportation—    N4 

Total. 

31  Assist.    Transportation—    N4 

#  Minority. 

32 Assist.   Transportation—    N4 

#  of  AAA  Providers. 

33  Legal  Assistance— Total     N4 

34  Legal  Assistance—*  Mi-    N4 

nority. 

35 Legal   Assistance — »   of    N4 

AAA  Providers. 

36  Nutrition        Education—    N4 

Total. 

37    Nutrition      Education — »    N4 

MirKjrity. 

38  Nutrition  Education— #  of    N4 

AAA  Providers. 

39  Info    and    Assistance—    N4 

Total. 


Fietd 
No. 

Field  name 

Type 

40 

Info  and  Assistance—* 
Minority. 

N4' 

41  

Info  and  Assistance — # 
of  AAA  Providers. 

N4    . 

42  

Outreach — Total  

N4 

43  

Outreach — »  Minority 

N4 

44  

Outreach—*     of     AAA 

Providers. 

N4 

45  

Total  Providers  (14 
svcs). 

N4 

46  

Total  Minority  Providers 

N4 

(14  svcs). 

8.  Developinent  Accomplishments  Data 
FUe— XXDEVLOP.TXT  (DOS  Text  file) 

This  file  will  contain  brief  narratives 
describing  the  developmental 
accomplishments  in  the  state  related  to 
the  development  of  home  and 
community  based  programs  and  a 
system  of  elder  rights.  Please  furnish  the 
data  in  a  EXDS  text  file,  making  sure  to 
include  at  the  end  of  text  describing 
each  narrative  the  codes  identifying  the 
type  of  developmental  activities 
involved: 

1.  Public  education/awareness 

2.  Resource  development 

3.  Training/education 

4.  Research  and  development 

5.  Policy  development 

6.  Legislative  development 

7.  Other 

9.  Focal  Point  Data  File— 
XXFOCAL.DEF 

This  file  is  used  to  transmit  data  on 
focal  points  required  to  be  reported  by 
states  under  provisions  of  the  Older 
Americans  Act. 


Field 
No. 


Field  name 


Type 


1  State  ID  02 

2 Fiscal  Year  N4 

3 Total  #  of  Focal  Points    N4 

Designated  Under 
Section  306(a)(3)  of 
the  Act  in  Opjeration  in 
the  Past  Year. 

4  Of  the  Total  #  of  Focal    N4 

Points  Designated 
Under  Section 

306(a)(3)  of  the  Act  in 
Operation  in  ttie  Past 
Year,  the  Numtjer 
That  Were  Senior 
Centers. 

5 Total  Number  of  Senior    N4 

Centers  in  ttie  PSA  in 
the  Past  Fiscal  Year. 

6 Total  Numt>er  of  Senior    N4 

Centers  in  ttie  PSA  in 
ttie  Past  Fiscal  Year 
That  Received  Funds 
During  the  Past  Fiscal 
Year. 


10.  Staffing  ProBle  Data  File— 
XXSTAFF.DBF 

Use  one  file  to  transmit  both  the  state 
unit  staffing  profile  and  area  agency 
staffing  profiles.  Identify  the  state  unit 
on  aging  record  by  placing  a  -99  in  the 
PSA  ID  field.  To  further  identify  the 
PSAs/AAAs,  please  include  a  ReadMe 
file  with  the  PSA  names  and  IDs. 


Field 
No. 


Field  name 


Type 


State  ID  C2 

PSA  ID 06 

Fiscal  Year  N4 


...    #  of  Agency  Executive/    N4 

Mgt  Staff  FTEs. 
5  9  of  Agency  Executive/    N4 

Mgt      Staff      Mitx)rity 

FTEs. 
S  •  of  Agency  Executive/    N4 

Mgt  Staff  FTEs  -Pd  w/ 

OAA  funds. 

7  «  of  Paid  Prof.  Staff  With    N4 

Planning  Resp.  FTEs. 

8  »  of  Paid  Prof.  Staff  With     UA 

Planning  Resp.  Mitkx- 
ity  FTEs. 

9 «    of    Paid    Prof.    Start    N4 

FTEs  W/Plan.  Resp.- 
Pd  w/OAA  funds. 

10 «   of   Paid   Professional     N4 

Staff  with  Develop- 
ment Resp.  FTSs. 

11  #   of   Paid   Professional    N4 

Staff  With  Develop- 
ment Resp.  Minority 
FTEs. 

12 #  of   Pd   Profess.   Staff    U4 

FTEs  W/Development 
Resp-Pd  w/OAA 

funds. 

13  #   of   Paid   Professional    N4 

Staff  With  Admin. 
Resp.  FTEs. 

14  #   of   Paid   Professional    N4 

Staff      With      Admin. 

Resp.  Minority  FTEs. 
15 «  of  Pd   Profess.   Staff    N4 

FTEs     With     Admin. 

Resp.— Paid  with  OAA 

funds. 
16 «  of   Paid  Professional    N4 

Staff  With  Serv.   Del. 

Resp.  FTEs. 
17 #   of   Paid   Professional    N4 

Staff  With   Serv.   Del 

Resp.  Minority  FTEs. 
18 #  of  Paid  Profess.  Staff    M 

FTEs  With  Serv.  Del. 

Resp.— Pakj  with  0/kA 

funds. 
19  #   of   Paid   Professional    N4 

Staff     With     Access 

Resp.  FTEs. 
20 «   of   Paid   Professional    N4 

Staff     With     Access 

Resp.  Minority  FTEs. 
21  #  of  Paid  Profess.  Staff    N4 

FTEs     With     Access 

Resp.— Paid  with  0/VA 
funds. 
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}   .•d-T.tl      Rf^istf 


FteM 
No. 


Fieldname 


Type 


22 


N4 


23 


24 


.     t   of    Paid    Prolessional 

Staft  With  Other  Resp. 

FTEs. 
.     »   o(   Paid   Professional 

Stafi  With  Other  Resp 

Minority  FTEs. 
.    •  o(  Paid  Profess.  Staff 

FTEs       With       Other 

Resp.— Paid  with  OAA 

funds. 

25  t  of  Clerical  Staff  FTEs 

26  »  of  Clerical  Staff  Minor- 

ity FTEs. 
.    I  of  Clerical  Staff  FTEs 
paid  with  OAA  funds 

*  of    Volunteer     FTEs 
(AAAs  only) 

•  of  Volunteer  Minority 
FTEs  (AAAs  only). 

.     Total  Staff  FTEs  (All) N4 

.     Total       Minority       Staff    N4 

FTEs— All 
.     Total     Staft     FTEs— Pd    N4 

with  OAA  funds. 

11.  Other  Services  Profie  (Optional) — 
XXOTHSER.DBF 

States  units  on  aging  inay,  at  their 
option,  submit  a  Hie  containing 


27 

28 

29 

30 
31 

32 


N4 


HA 


N4 
N4 

N4 

N4 

N4 
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information  on  other  services  supported 
by  OAA  funds.  The  format  for  this  file 
will  be  as  follows: 


Fietd 


Field  r^me 


Type 


1  State  ID  C2 

2  Fiscal  Year  N4 

3  »     of    Other     Sen/ices  N2 

Being  Reported. 

(Field  »3  IS  used  as  check  to  make  sure  all 
"other"  services  are  included  in  the  file.) 

4  Sen/ice  Name  030 

5  Service  Unit  Name  C15 

6  Service  Purpose  CI 

Please  use  the  following  codes  to  identity  the 
purpose: 
A — Sen/ices   which   address    functional 

limitations 
B — Services  which  maintain  health 
C — Services  which  protect  elder  rights 
D — Services   which   promote   socializa- 

tion/parlicipation 
E — Sen/ices  which  assure  access  arxl 

coordination 
F— Services  which  support  other  goals/ 

outcomes 

7  OAA  Expenditures N8 

8 %of  Total  Sen/.  Exp N2 

9  Persons  Served  N8 


Field 
No. 


Field  name 


Type 


10  Service  Units  N8 

Repeat  the  abov^  format  for  additional  serv- 
ices 

Appendix  III.  Nutritional  Risk  Status 
Screen 

The  Nutrition  Screening  Checklist 
was  developed  as  part  of  the  Nutrition 
Screening  Initiative  jointly  sponsored  by 
The  American  Academy  of  Family 
Physicians.  The  American  Dietetic 
Association  and  the  National  Council  on 
the  Aging,  Inc.  The  Checklist  appears  on 
the  next  page.  It  will  be  used  as  a  tool 
to  determine  which  clients  are  at  high 
nutritional  risk. 

BILLING  CODC  41S0-04-M 
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The  Warninf^  Sig"!^  of  poor  nutritional 

health  are  often  overlooked.   Use  this 

checklist  to  find  out  if  you  or  someone  you 

knoM'  is  at  nutritional  risk. 

Read  the  statements  below.  Circle  the  number  in  the 

yes  column  for  those  that  apply  to  you  or  someone 

you  know.  For  each  yes  answer,  score  the  number  in 

the  bo.x.  Total  your  nutritional  score. 


DETERMINE 
YOUR 

NUTRITIONAL 
HEALTH 


I  YES 


I  ha\  e  an  illness  or  coiKlition  that  niadt  me  ciiange  the  kind  and/or  amount  of  food  I  eat,      2 


I  eat  fev\er  than  2  meals  per  day. 


I  eat  fc'\^  fruits  or  vegetables,  or  miik  products. 


I  ha\e  3  or  moa>  drinks  of  beer,  Uquor  or  wine  almost  every  day. 


I  ha\e  tooth  or  mouth  problems  that  make  it  hard  for  me  to  eat. 


I  don't  always  hii\e  enough  money  to  hu\  the  food  I  need. 


I  eat  alone  most  of  the  time. 


I  take  3  or  more  different  prescribed  or  over-the-counter  drugs  a  day. 

Without  wanting  to.  I  have  lost  or  gained  10  pounds  in  the  last  6  months. 


I  am  not  always  ph     lall)  able  to  shop,  cook  and/or  feed  mvself. 


TOTAL 


Total  Your  Nutritional  Score.   If  it's  — 

0-2  Good!  Recheck  your  nutritional  score  in  6 

months. 

3-5  You  are  at  moderate  nutritional  risk. 

See  uhaican  be  done  lu  iniprovc  )  our  eating 
habits  and  lifestyle.  Your  office  on  aging, 
senior  nutrition  program,  senior  citizens 
center  or  health  department  can  help. 
Recheck  your  nutritional  score  in  3  months. 

6  or  more  You  are  at  high  nutritional  risk.  Bring 

[.h;>  checkiisi  ihe  next  time  \ou  see  your 
doctor,  dietitian  or  other  qualified  health  or 
social  service  professional.  Talk  v^ ith  them 
about  any  problems  you  may  have.  Ask 
for  help  U)  improve  \our  nutritional  health. 

BILUNG  CODE  41MMH-C 


These  matenals  developed  and 
distributed  by  the  Nutrition  Screening 
/niiiatne.  a  project  of 


A.MERICAN  ACADEMY 
OF  FAMILY  PHYSICIA.SS 

THE  AMERICAN 
DIETETIC  ASSOCIATION 

NATIONAL  COUNCIL 
ON  THE  AGING,  INC 


^ 


ReraembfT  ihai  waminff  -Ijrn^ 
sug^e«)l  ri«k.  bui  dti  n((i  npr>*-pnt 
diapiosisofany  rondilion.  Turn  ih* 
pan*'  (0  leam  mon-  ahtnw  ih* 
Mjniin;:  ^i^in^  uf  poor  nuinii<-nj| 
htdlth. 


4Hb94 


hetkriil    Kfv;istfT    '   \'r>\     SO    Nr-     MUi    '    ■n;r'<;Hav     .*^p:'*<^r',ho'  ?<»     !Q<M    '    Nodrpq 
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!  iistructions  for  Completing  the  State 
I  on^  Term  C.dit"  f  )inl)Bd«njn  Proi^ran 
Reporting  Fonn  frw  The  Nalioii-il 
Ombudsman  Kcp*»rtm»  Sir«if(>ni  I  N(  >RS) 

Part  I — Cases,  Coraplamants  and 
(^mplaints 

A.  Cases  Opened. 

Provide  the  total  number  of  cases 
opened  during  the  reporting  period.  Use 

deHnition  of  case  provided  on  form. 

B.  Complainants/Case  Closed. 

For  all  cases  closed  during  the 
reporting  period,  provide  the  number  of 
complainants,  by  type  of  facility/setting. 
Refer  to  discussion  of  type  of  facility  or 
other  setting?  under  D  1.  below. 

Use  definition  of  case  closed  provided 
on  the  form.  A  case  is  closed  whea  all 
complaints  which  are  part  of  the  case 
have  been  resolved  and/or  no  further 
ombudsman  action  can  be  taken  for 
reasons  listed  in  Part  I.  E.2. 

(A  word  about  the  deflnition  of  closed 
cases:  Ombudsman  sometimes  must 
refer  complaints  to  another  agency  for 
resolution.  The  ombudsman  should 
follow  up  on  these  complaints  and 
record  the  outcome  under  the 
appropriate  cateffory  in  Part  I,  E.2. 
Complaint  Disposition.  Disposition 
categories  d.  (U  and  (2)  ia  Fart  I,  E.2  are 
for  use  onty  in  those  instances  when  the 
agency  to  which  the  case  was  referred 
fails  to  act  on  a  complaint  or  provide  a 
response  to  the  ombudsman's  attempts 
to  follow  up.  or  follow-up  is  otherwise 
not  possible.  Since  this  outcome, 
although  undesirable,  octasionally 
occurs  with  complaints,  it  is  included  in 
(he  definitioa  of  closed  case.) 

A  complainant  is  an  individual  or  a 
party  (i.e.,  husband  and  wife:  siblings) 
who  files  one  or  more  complaints  with 
the  ombudsman  program.  A  referring 
agency  is  not  a  complainant,  but  staff  of 
another  agency  may  be  aware  of  a 
situation  and  file  a  complaint  about  it. 
thus  qualifying  as  a  complainant.  The 
number  of  complainants  will  equal  the 
number  of  cases  filed. 

If  more  than  one  person  or  party 
independently  file  separate  complaints 
about  the  same  situation  in  the  same 
facility,  or  the  same  problem  outside  of 
any  facility,  count  as  separate  cases  If 
more  than  one  person  jointly  file 
complaint(s)  about  the  same  situation  in 
the  same  facility  or  outside  the  facility, 
count  as  one  compUunant  and  one  case. 

Clarification  of  selected  categories 
(self-evident  categories  not  repeated): 

2.  Relative/friend  or  resident  includes 
relatives  who  are  also  guardians  or  legal 
representatives  but  not  friends  who  are 
also  guardians/legal  representatives.  For 
friends,  use  category  3. 


6.  Physician,  other  medical  staff 
r    'si<k~i  physicians  and  Staff  of 

i.     pitais.  hospices,  cliuics,  visiting 
nurse  programs  and  similar  programs. 
wkuch  are  primarily  oriented  toward 
medical/health  care. 

7.  Representative  of  other  social 
services  agency  or  program  includes 
individuais  other  than  ombudsmen  or 
onbudsman  volunteers  who  file 
comphnrrts  (not  merely  refer  other 
coenplainants)  and  are  affiliated  with 
such  agencies  as  area  agencies  on  aging. 
fuslitj  licensure  and  certification, 
homemaker  agencies  and  similar 
af^eacies  which  are  primarily  oriented 
toward  soc:ial  services. 

9.  Other  includes  any  complainant 
who.se  identity  is  known  but  who  does 
not  fit  easily  into  a  hsted  category. 
FxampFes:  banker.  law  enforcement 
officer  If  you  report  complainants  in 
this  catejfory.  indicate  in  the  space  on 
the  form  the  types  included. 

C.  Total  Complaints 

For  all  cases  closed  during  the 
reporting  period,  provide  the  total 
ntmiber  of  complaints  rvceived.  This 
will  be  the  same  number  as  the 
combined  total  from  Part  I.  D,  Types  of 
Complaints,  including  complaints  from 
nursing  facilities,  board  and  care  and 
similar  types  of  facihties  and  other 
settinf^  (Do  not  reporl  complaints  in 
cases  which  are  still  open  at  the  end  of 
the  reporting  period.  Save  those  for  the 
next  reporting  period,  aflei  the  case  is 
closed.) 

D.  Type  of  ComptoiiUs 

1  General  Instructions  for  Complaint 
L^cjieg^if  les 

For  all  cases  closed  during  the 
reporting  period,  provide  the  total 
number  of  complaints  received  by  the 
statewide  ombudsntan  program  in  each 
of  the  complaint  categories  listed.  Use 
the  definition  of  complaint  provided  in 
Part  I,  C  page  1  on  the  iom. 

Type  of  Facility.  For  each  type  of 
complaint,  place  in  the  first  column  the 
number  received  involving  a  skilled 
nursirrg  facility  as  defined  in  section 
1819  of  the  Social  Security  Act  ora 
nursing  facility  as  defined  in  section 
1919(a)  of  the  Social  Security  Act. 

Place  in  the  second  rxJunui  totals  of 
complaints  received  from  facilities 
termed  board  and  care  homes,  adult 
congregMe  living  facilities,  assisted 
living  bdbties,  foster  care  facilities  and 
olhef  siuular  group  facility  which: 
provides  room,  board  and  personal  care 
services  to  older  individuals  and  which 
the  omhudsman  program  is  authorized 
to  serve  under  Seclion  102(34)  (C)  and 
(D)  of  the  Older  Americans  Act  and 
includes  within  its  pur\iew. 


Place  in  the  last  section,  Q,  numbers 
of  ombudsBoan  complaints  involving 
settings  oilier  than  nursing  or  board  and 
care  or  similar  facilities,  such  as  home 
care,  hospitals,  hospices,  shelters,  or 
congregate  housing  where  personal  care 
to  residents  is  not  provided.  (The 
categories  in  Section  Q  are  provided  for 
documenting  numbers  of  complaints 
only;  the  form  does  not  include  tN-pes  of 
complaints  for  these  settings,  as  such 
settings  are  not  included  within  the 
purview  of  the  Ombudsman  Program  in 
the  Older  Americans  Act.) 

The  first  four  major  headings 
(Residents  Rights,  Resident  Care, 
Quality  of  Life  and  Administration)  are 
for  complaints  involvirtg  acts  of 
commission  or  omission  by  staff  or 
management  of  the  facility,  or  problems 
which  staff  or  management  has  the 
responsibility  to  resolve.  The  fifth  major 
heading  is  for  complaints  against 
individuals  or  agencies  outside  the 
facility,  or  problems  which  can  be 
resolved  only  by  outside  agencies  or 
individuals. 

As  stated  in  the  definitions  of  case 
and  complaint,  each  case  may  have 
more  than  one  complaint.  However, 
each  problem,  or  complaint,  will  have 
only  one  code.  Use  only  one  category  for 
each  type  of  problem  tie.,  do  not  check 
both  A.3  and  D.26  for  the  same  staff 
behavior — determine  which  category  is 
most  appropriate  to  the  particular 
problem)  and  report  only  the  primary 
complaint  or  complaints,  not  problems 
which  are  iocidwita)  to.  or  eveo  causal 
to.  the  primary  complaint. 

For  example:  A  resident  complains  of 
lack  of  fresh  water  by  her  bedside  and 
odors  in  the  bathroom.  Both  problems 
may  be  due  to  any  one  of  the  problems 
listed  under  M.  Staffing,  but  only  the 
codes  for  the  primary  problems 
reported — Jack  of  water  (category  1.70) 
and  odors  (category  K.83) — should  be 
entered  on  the  intake  form.  (The 
narrative  section  on  the  ombudsman 
intai^  form  will,  of  course,  reflect  the 
ombudsman's  assessment  of  why  the 
problems  occurred  and  what  is  required 
to  solve  them:  but  if  all  of  these 
concerns  were  coded  as  cmnplaints.  the 
purpose  aiKl  value  of  the  complaint 
categories  would  be  eroded.) 

For  each  other  category,  list  in  the 
space  provided  on  the  form  other  types 
of  complaints  included  in  the  number 
Hsted. 

2.  Clarification  and  Definitions  of 
Selected  Complaint  Categories 

Complaint  categories  provide  only  the 
identification  of  the  problem  area,  not  a 
statement  of  the  problem.  The 
assumption  is  that  the  complaint  is 
about  a  problem  of  commission  or 


omission.  Otherwise,  there  would  be  no 
problem  and  thus  no  complaint. 

Each  category  has  been  assigned  its 
own  number  in  order  to  avoid  confusion 
and  aid  in  aggregating  the  data  by 
computer.  (If  States  wish  to  add  other 
categories  for  their  own  use,  they  can 
place  these  at  the  end  of  the  NORS  list. 
However,  these  must  be  included  in  the 
annual  report  under  one  of  the  133 
categories;  i.e.,  at  the  end  of  the  year, 
they  must  be  "folded"  into  one  of  the 
NORS  categories,  which  may  include 
the  "other"  category  listed  for  each 
group  of  types  of  complaints.) 

Many  of  the  categories  are  self- 
explanatory.  The  following  definitions/ 
explanations  are  for  those  major 
complaint  headings  and  specific 
categories  where  further  interpretation 
is  required. 

Residents  Rights 

A.  Abuse.  Gross  Neglect,  Exploitotion 

Use  categories  in  this  section  for 
serious  complaints  of  willful 
mistreatment  of  residents  by  facility 
staff,  management,  other  residents  (use 
category  6)  or  unknown  or  outside 
individuals  who  have  gained  access  to 
the  resident  through  negligence  or  lax 
security  on  the  part  of  the  facility.  (Use 
P.117and  P.121  for  complaints  of  abuse, 
exploitation  by  family  members,  friends 
and  others  whose  actions  the  facility 
could  not  reasonably  be  expected  to 
oversee  or  regulate.) 

For  all  categories  in  this  part,  use  the 
broad  definitions  of  abuse,  neglect  and 
exploitation  in  the  Older  Americans  Act 
and  Paragraph  483.13(b)  of  the  Health 
Care  Financing  Administration's  Survey 
Forms  and  Interpretive  Guidelines  for 
the  Long  Term  Care  Survey  Process, 
April  1992: 

The  term  abuse  means  the  willful  (A) 
infiiction  of  injury,  unrea.sonable 
confinement,  intimidation,  or  cruel 
punishment  with  resulting  physical 
harm,  pain  or  mental  anguish:  or  (B) 
deprivation  by  a  person,  including  a 
caregiver,  of  goods  or  services  that  are 
necessary  to  avoid  physical  harm, 
mental  anguish,  or  mental  illness. 
(Older  Americans  Act,  Section  102  |131) 

The  term  (financial)  exploitation 
means  the  illegal  or  improper  act  or 
process  of  an  individual,  including  a 
caregiver,  using  the  resources  of  an 
older  individual  for  monetary  or 
personal  benefit,  profit  or  gain.  (Older 
Americans  Act,  Section  102(261) 

In  addition  to  the  above  broad 
definitions,  use  the  following  specific 
definitions  from  the  HCFA  Interpretive 
Guidelines: 

Physical  abuse  (A.l)  includes  hitting 
slapping,  pinching,  kicking,  etc.  If  also* 


includes  controlling  behavior  through 
corporal  punishment. 

Examples  of  effects  of  abuse  include, 
but  are  not  limited  to,  substantial  or 
multiple  skin  bruising,  burns,  bone 
fractures,  poisoning,  subdural 
hematoma,  soft  tissue  swelling, 
suffocation,  (ft-om  Colorado  adult 
protection  statute) 

Sexual  abuse  (A. 2)  includes,  but  is  not 
limited  to,  sexual  harassment,  sexual 
coercion,  or  sexual  assault. 

Verbal  abuse  (A.3)  refers  to  any  use  of 
oral,  written  or  gestured  language  that 
includes  disparaging  and  derogatory 
terms  to  residents  or  their  families,  or, 
within  their  hearing  distance,  to 
describe  residents,  regardless  of  their 
age,  ability  to  comprehend,  or  disability. 
(Use  D.3  for  less  severe  forms  of  staff 
rudeness  or  insensitivity;  use  M.5  if  staff 
is  unavailable,  unresponsive  to 
residents'  needs.) 

Mental  abuse  (A.3)  includes,  but  is 
not  limited  to,  humiliation,  harassment, 
threats  of  punishment  or  deprivation. 

Involuntary  seclusion  {A.3)  means 
separation  of  a  resident  from  other 
residents  or  from  his  or  her  room  again.st 
the  resident's  will  or  the  will  of  the 
resident's  legal  representative. 
Emergency  or  short  term  monitored 
separation  will  not  be  considered 
involuntarj'  seclusion  *   *   *  if  used  for 
a  limited  period  of  time  as  a  therapeutic 
inter\'ention  to  reduce  agitation.  *   •   • 

For  financial  exploitation  (A. 4)  and 
gross  neglect  (A. 5).  use  the  definitions 
of  exploitation  and  deprivation  (Part  B 
of  abuse  definition)  in  the  Older 
Americans  Act,  provided  above.  Use  A. 5 
only  for  the  most  extreme  forms  of 
willful  neglect.  Use  the  appropriate 
categories  under  Resident  Care,  Quality 
of  Life  or,  in  some  cases.  Administration 
for  less  severe  forms  or  manifestations 
of  resident  neglect.  Use  resident-lo- 
resident  physical  or  sexual  abuse  (A.6) 
only  for  complaints  of  abuse  by  a 
resident  against  one  or  more  other 
residents  which  meet  the  definitions  of 
abuse  provided  above.  For  less  severe 
forms  of  resident-to-residenf  conflict, 
use  1.66  if  conflict  is  with  a  roommate 
or  other  appropriate  category  (such  as 
F.51)  if  it  is  with  a  resident  other  thai, 
a  roommate. 

B.  Access  to  Infonnotion 

Use  the  appropriate  category  for 
complaints  involving  access  to 
information  or  assistance  made  bv  or  on 
behalf  of  the  resident  or  the  resident's 
representative.  Use  B.9  if  ombudsman  is 
denied  access  in  response  to  a 
complaint.  If  there  is  a  general  problem 
with  ombudsman  acjcess  to  one  or  more 
particular  facilities  or  types  of  facilities, 
but  no  complaint  has  been  filed,  do  not 


use  complaint  categories.  Describe  the 
access  problem  under  Part  III,  B — 
Statewide  Coverage. 

C.  Admission,  Transfer,  Discharge. 
Eviction 

Use  the  appropriate  category  for 
complaints  involving  placement. 
whether  into,  within  or  outside  of  the 
facility.  If  resident  requests  assistance  in 
transferring  to  another  facility  and  there 
is  no  stated  problem  (complaint),  rw:ord 
as  "information  and  assistance  to 
individuals,"  Part  III,  F.5  on  page  13 

D.  Autonomy,  Choice,  Exercise  of 
Bights.  Privacy 

Use  the  appropriate  category  for  any 
complaint  involving  the  resident's  right, 
as  stated  in  the  category.  If  it  is  a  related 
problem,  but  not  one  specific  to  this 
heading,  use  a  category  under  another 
heading.  For  example,  if  the  resident  is 
permitted  to  choose  her  personal 
physician  but  that  physician  is 
unavailable,  use  P.125.  Use  D.29  if  the 
resident  has  a  communication  or 
language  barrier.  Use  M. 96  if  staff  ha\e 
the  communication  or  language  barrier. 
Use  D,27  for  right  to  smoke.  Use  K.77 
for  smoke-polluted  air. 

E.  Financial,  Property  (Except  for 
Financial  Exploitation) 

Use  the  appropriate  category  for 
complaints  involving  non-crimin.il 
mismanagement  or  carelessness  with 
residents'  funds  and  property  and 
billing  problems.  Use  A. 4  for  complaints 
involving  willful  financial  exploitation, 
including,  but  not  limited  to.  possible 
criminal  activity. 

F.  Care 

Use  the  appropriate  category  for 
complaints  involving  negligence,  lack  of 
attention  and  poor  quality  in  the  care  of 
residents.  If  the  care  situation  is  so  poor 
that  the  resident  is  in  a  condition  of 
overall  neglect  which  is  threatening  to 
health  and/or  life,  use  A, 5,  gross 
neglect. 

G.  Behabilitation  or  Mointenoncf  n( 

Function 

Use  the  appropriate  categon,'  for 
complaints  involving  failure  to  providf 
needed  rehabilitation  or  services 
nece.ssary  to  resident  to  maintain  ilip 
expected  level  of  function. 

H.  Bestraints 

Use  the  appropriate  category  lor  ,^n\ 
complaint  involving  the  use  of  phvsi(  al 
or  chemical  restraint. 

/.  Activities  and  Social  Sen  ices 

Use  categories  under  this  heading  lor 
complaints  involving  social  ser\  ices  U>r 


4«M.'tt> 


Kwltral  Rr».st.n^  /  VoL  59.  No.  188  /  Thursday,  September  29    lyn  /  Notices 


htHleral  ResiNter  /  Vol.  59,  No.  188  /  Thursday.  September  29.  1994  /  Notices 


49697 


l*H,«m 


K»'«Wra»   R.  fistPT    '   Vol.   5«t    Nr     )HH   I  Thiirsdav     September  29    19*V4   /  Notices 


Federal  Regihter  /  Vol.  59,  No.  188  /  Thursday.  September  29.  1994  /  Notices 


49697 


and/or  social  intaraction  of  residents. 
Note  that  transportation  is  included  in 
cuitexory  1.65  because  community 
interaction  is  sometimes  (not  always) 
dependent  upon  transportation.  Use  f.fiS 
for  any  complaint  involving  the 
resident's  need  ior  transportation,  for 
whatever  I 


/  Dietary 

Use  the  appropriate  category  for 
(omplainls  iavolviog  food  and  fluid 
intake.  Use  ).74  for  bilure  to  follow 
special/therapeutic  diet.  Use  ).7S  for 
inadequate  nutrition.  Use  the 
appropriate  catej5ory  under  A  (either  1 
or  5)  for  severe  cases  of  food 
deprivation. 

K  Environment 

Use  the  appropriate  category  for 
complaints  involving  the  physical 
environment  of  the  facility  and 
resident's  space.  Use  K.77  for  smoke- 
polluted  air.  For  lack  of  supplies, 
including  nursing  supplies,  use  K.85 

/,.  Policies.  Procedures,  Attitudes. 
fiestHircea 

Categories  under  this  heading  are  for 
acts  of  commission  or  omission  by 
facility  managers,  operators  or  owners 
in  areas  other  than  staffing  or  the 
spe<:ific  problems  included  in  pre\ious 
sections,  such  as  policies  on  advance 
directives:  fair  and  due  process  on 
admissions.  txansfiBrs  and  discharges, 
billing;  management  of  residents'  funds. 
Use  L.90  fur  complaints  involving 
falsiCcation  of  records. 

M  Staffing 

Use  appropriate  categories  under  this 
heading  for  complaints  involving  staff 
unavailability,  training,  turnover,  and 
supervision.  Use  M.96  for  staff  language 
or  other  communication  barrier.  (Use 
D.29  if  problem  involves  resident 
inability  to  communicate.)  Use  M.lOU  if 
staff  is  unrespoixsive  or  unavailable.  , 
(Use  D.26  if  staff  is  available  but  rude 
or  otherwise  disrespectful  to  resident, 
use  A. 3  or  other  category  under  A  if 
rudeness  or  disieapect  is  so  severe  that 
it  qualiHes  as  abuse.) 

N.  Certificvtion/licensing  Agency 

Use  categories  under  this  heading  for 
all  complaints  involving  decisions, 
policies,  actions  or  inactions  by  the 
agency  in  the  State  which  licenses 
nursing  facilities  and  certifies  them  for 
participation  in  Medicaid  and  MedK:are. 
Use  any  category  whicii  also  may  apply 
to  de<:isions.  policies,  actions  or 
inactions  by  the  agency  which  licenses 
board  and  care  or  similar  facilities. 
using  the  board  and  care/similar 
column.  (If  li>a  problem  is  failure  to 


license  and  legulale  such  fadhties.or 
inadequate  regulation,  use  P.119.)  Use 
N.106  if  appropriate  intermediate 
sanctions  an  required  and  have  not 
been  applied,  if  intermediate  sanctions 
which  are  applied  are  not  appropnate. 
or  if  intermediate  sanctions  negatively 
impact  OD  residents. 

O.  State  Medicaid  Agency 

Categories  in  this  section  arc  for 
complaints  about  Medicaid  coverage, 
benefits  and  services. 

P.  System/Others 

Use  appropriate  categories  in  this 
section  to  document  the  range  of 
complaints  .gainst  or  involving 
individuals  who  are  not  managers/ staff 
of  facilities  or  of  the  State's  licensing 
and  certification  or  Medicaid  agency. 
Use  P.  124  for  problems  involving 
implementation  of  the  Preadmission 
Screening  and  Annual  Resident  Review 
(PASSAR)  requirements  of  the  Nursing 
HonMi  Refonn  Amendments  of  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)of  1987.  UseP.126for 
complaints  involving  the  agency  in  the 
State  charged  with  invtsstigating  reports 
of  adult  abuse  and  exploitation  and 
providing  protective  services  for  victims 
of  abuse  and  exploitation. 

Q.  Complaints  in  Other  Than  Nursing 
Facility  or  Board  and  Care/Similar 
SetUng^ 

Use  categories  in  this  section  to 
document  any  complaints  accepted  and 
acted  upon  by  the  ombudsman 
involving  individuals  living  in  (1) 
private  residences.  (2)  hospitals  or  in 
hospice  caie.  (3)  congregate  and/or 
shared  housing  not  providing  persor>al 
(are.  or  (4)  slielters. 

Add  totals  m  both  columns,  sections 
A  through  P.  to  total  for  Section  Q.  Place 
grand  total  at  Total  Complaints  on  page 
7  and  in  box  at  C  on  page  1- 

Part  I,  E.  Acttofi  on  Complaints 

1.  Verification;  Prov  ide.  for  cases 
closed  during  the  reporting  period,  the 
total  number  of  complaints  which  were 
verified,  by  type  of  facility.  Use  the 
definition  of  verified  on  the  form. 
Complaints  not  included  are  considered 
unverified. 

(Note:  Some  States  investigate  complaints 
which  cannot  be  ven&ed;  other  States  do  not 
For  this  rt-aKin.  the  definition  of  "case 
dosed"  oa  page  1  of  the  fctrm  includes 
"complaint  cannot  be  verified"  as  a  reason 
foe  closing  a  case.  However,  the  disposition 
categorte*  in  Part  I.  E  2  do  not  include 
"complaint  unveriRed.'*  States  which  do  not 
investigate  unverified  complaints  shooid  use 
2.e  or  another  cmttf^ary  which  best  describes 
the  dtsposilion  ot  a  particular  unverified 
cumpiAint  ) 


2.  i  '••  .    sition:  Provide,  for  case* 
closed  during  thf  reporting  period,  the 
total  number  ot  coniplaints.  by  type  of 
facility  or  setting,  for  each  disposition 
category  Where  lh»*n'  .ir»»  two  possible 
choices,  the  omlHKlsnwu  must  choose 
the  one  category  which  best  de.scribes 
the  outcome  of  the  complaint.  See  note 
above  for  documentation  of  unverified 
complaints.  Total  must  be  same  as  total 
number  of  complaints  received,  as 
provided  on  page  7  and  in  box  at  C  on 
pagel. 

Part  I.  F.  Optional  Discussion  of  Legal 
Assistance/Remedies:  Instruction 
Provided  on  Form 

Part  I,  G   Optional  Complaint 
Descriptiun.  InsJnulion  FruvkJed  on 
Form 

Part  II — Major  Issues:  Instruction 
Provided  on  Form 

Part  III — Prograni  Information  and 
Activities 

A.  Facilities  and  Beds 

Provide,  for  both  nursing  facilities 
and  licensed  board  and  care  and  similar 
adult  care  facilities,  as  instructed  on 
form,  the  number  of  facilities  which 
were  licensed  in  the  State  during  the 
reporting  period  and  the  number  of  beds 
in  those  facilities. 

B.  Program  Coverogp 
Instruction  provided  on  form. 

C.  Local  Programs 

Provide,  ac<  ording  to  type  of  host 
organization,  the  number  of  regional  or 
local  entities  which  were  geographically 
located  outside  of  the  State  Office  of  the 
Ombudsman  and  where  one  or  more 
paid  staff  and/or  volunteers  were 
designated  by  the  State  Ombudsman  to 
investigate  complaints  and  represent  the 
State  Ombudsman  Program  As 
indicated  on  form,  include  regional 
offices  of  the  Stale  Ombudsman  Office. 

D.  Stafford  Voltmtetrs 

Instruction  provided  on  form;  iru:lude 
all  volunteers  who  worked  for  the 
program  dunng  the  reporting  period 
except  those  who  served  only  as 
members  of  advisory  or  policy 
committees. 

E.  Program  Funding 

Provide  funds  expended  during  the 
reporting  period  on  the  Ombudsman 
Program  as  it  is  defined  under  Seiiion 
712  of  the  Older  Americans  Act.  Do  not 
include  amounts  which  were  budgeted 
or  obligated  but  not  expended.  Do  not 
include  amounts  which  were  expended 
on  ombudsman  activities  not  authorized 
under  Sedion  712  (i.e..  ombudsman 


activity  in  settings  other  than  long-term 
care  facilities,  as  defined  in  the  Act). 
Provide  on  the  third  line  Title  III 
expenditures  for  State  or  lo(,al 
ombudsman  activity  made  by  the  State 
from  Title  III  funding  under  Section 
304(d)(1)(B)  of  the  Act.  Provide  on  the 
fourth  line  Title  III  expenditures  for 
lo<;al  ombudsman  activity  made  by  area 
agencies  on  aging  from  Title  III  funding 
provided  under  Sec-tion  304(d)(1)(D)  of 
the  Act.  Provide  other  funding,  by 
source,  as  specified  on  form. 

F.  Other  Ombudsman  Activities 

Provide  the  information  requested  in 
the  appropriate  column.  Use  the  State 
column  for  activities  performed  by  the 
State  Office  of  the  Ombudsman.  Use  the 
lo<.al  column  for  activities  performed  by 
lo<;al  or  regional  designated  ombudsman 
programs  or  regional  offices  of  the  State 
Ombudsman  Program,  f^rovide  ex.nct 
numbers  wherever  possible;  where  not 
possible,  provide  your  best  estimate  of 
the  numbers  requested.  Please  be  sure  to 
record  each  activity  only  once,  under 
the  most  appropriate  heading.  Do  not, 
for  example,  count  a  media  infer\'iew 
under  both  items  10  and  11. 
Clarification  of  items  listed  on  chart: 

1.  Training  for  Ombudsman  Staff  and 
Volunteers 

In  the  State  Office  column,  give  the 
number  of  training  sessions  (meetings) 
and  total  hours  provided  or  otherwise 
arranged  by  staff  of  the  State  Office  of 
the  Ombudsman  for  State  or  local 
program  staff  and  volunteers,  whether 
the  meetings  were  held  in  the  State 
capital  or  elsewhere  in  the  State.  In  the 
local  program  column  give  the  total 
number  of  sessions  and  total  hours 
provided  or  otherwi.se  arranged  by  staff 
of  local  ombudsman  entities  or  regional 
offices  for  staff  and  volunteers  of  the 
local  program.  For  each,  provide  the 
total  number  of  people  trained  (not  an 
unduplicated  count  of  individuals) 
during  the  reporting  year.  For  this  item, 
a  session  is  a  meeting,  whether  it  la.sfs 
for  three  hours,  all  day  or  all  week. 

2.  Technical  Assistance  to  Loi:aI 
Ombudsman  and/or  Volunteers 

Provide  in  the  State  column  an 
estimate  of  the  percentage  of  total  staff 
time  which  paid  staff  of  the  State  Office 
of  the  Ombudsman  (i.e..  State 
Ombudsman,  plus  other  staff)  devote  to 
developing  and  assisting  local  programs, 
whether  in  person  or  by  telephone. 
Provide  in  the  local  column  an  estimate 
of  the  percentage  of  total  staff  time 
which  local  program  paid  staff  devote  to 
developing  volunteers  programs  and 
supporting  other  staff  and  volunteers. 
Include  staff  time  spent  in  developing 


and  delivering  training  as  well  as  in 
providing  informal  assistance. 

3.  Training  for  Facility  Staff 

Give  the  number  of  sessions  provided 
at  both  State  and  local  levels  and  the 
three  most  frequent  topics  of  training  at 
each  level.  (Hours  are  not  requested.  It 
is  assumed  that  most  sessions  for 
facility  staff  are  would  last  for  45 
minutes  to  an  hour.  If  sessions  are  two 
hours,  count  as  two  sessions;  three 
hours,  three  sessions,  etc) 

4.  Consultation  to  Facilities 

Ombudsman  often  provide 
information  and  assistance  to  facility 
managers  and  staff  To  capture  the 
extent  of  this  important  activity,  report 
the  number  of  such  consultations 
provided  during  the  year.  If  there  are 
repeated  consultations  to  the  some 
facility,  count  each  consultation 
.separately.  Do  not  count  training 
sessions,  documented  in  F.3.  Provide 
the  three  most  frequent  subject  areas  of 
consultation. 

5.  Information  and  (Consultation  to 
Individuals 

Provide  the  number  of  individuals 
assisted  by  telephone  or  in  person  on  a 
one-to-one  basis  on  needs  ranging  from 
how  to  select  a  nursing  home  to 
residents'  rights  to  understanding 
Medicaid.  Count  each  separate  request 
for  information  or  assistance  (but  not 
each  call  related  to  the  same  request), 
whether  made  by  someone  who 
requested  assistaru^  earUer  in  the  year 
or  by  a  new  caller.  Do  not  include  here 
participants  in  community  education 
sessions  documented  in  F.IO.  Document 
the  three  most  frequent  topics/areas  of 
requests  or  needs. 

6.  Resident  Visitation 

Document  the  number  of  facilities 
(unduplicated  count)  covered  on  a 
regular  basis  (weekly,  bi-weekly, 
monthly  or  quarterly)  in  any 
ombudsman  visitation  program 
established  in  the  Stale.  If  there  is  no 
vi.sitation  program,  write  N.A. 

7.  Participation  in  Facility  Survey 

FVovide  the  number  of  facility  surveys 
in  which  the  Ombudsman  or  designated 
ombudsman  representatives 
participated,  including  participation  in 
exit  interviews.  Do  not  count  survey 
team  contacts  to  the  ombudsman 
regarding  romplaints  against  the 
facility.  (HCFA  survey  procedure 
requires  surveyors  to  cjDntact  the 
ombudsman  to  inquire  whether 
complaints  have  been  received  about 
the  facility  and  obtain  information  about 
any  complaints.  If  surveyors  fail  to  niake 


this  contact,  document  as  an 
ombudsman-filed  complaint  under 
rximplaint  category  N.108.) 

8./9.  Work  With  Resident  and  Family 
Councils 

Provide  the  total  count  of  all  resident 
and  family  council  meetings  attended 
by  designated  ombudsman 
representatives  during  the  reporting 
period,  for  both  State  and  local  levels. 

10.  Community  Education 

Provide  the  total  number  of 
presentations  made  to  and  or  other 
meetings  with  community  groups, 
students,  rJiurches,  etc. 

11.  Work  With  Media 

Provide  the  information  request»>d  at 
both  State  and  local  levels. 

12.  MonitoringAVork  on  L.aws. 
Regulations.  Government  Policies  and 

Actions 

Provide,  for  both  slate  and  lo«aI 
levels,  a  best  estimate  of  the  pen»ntage 
of  total  paid  staff  time  spent  wcu-king 
with  other  agencies  and  individuals, 
both  inside  and  outside  of  government, 
on  laws,  regulations,  policies  and 
actions  to  improve  the  health,  welfare, 
safety  and  rights  of  long-term  care 
residents. 

Stale: _ 

Fisral  Year  199 


Stale  Annual  Ombudsman  Report  lo  the 
Administration  on  Aging 

Agency  or  organization  whirh 
sponsors  the  State  Ombudsman 
Program: 

Part  1 — Cases,  Complainants  and 
Complaints 

A.  Provide  the  total  number  of  cases 
opened  during  reporting  period. 

Case:  Each  inquiry  brought  to,  or 
initiated  by,  the  ombudsman  on  behalf 
of  a  re.sident  or  group  of  residents 
involving  one  or  more  complaints  or 
problems  which  requires  opening  of  a 
ca.se  file  and  includes  ombudsman 
investigation,  fact  gathering,  setting  of 
objectives  and/or  strategy  to  resolve, 
and  follow-up. 

B.  Provide  the  number  of  cases  ckwfd. 
by  type  of  facility/setting,  which  were 
re«*ived  from  the  tj'pes  of  complainants 
listed  below. 

Closed:  Ombudsman  activity  on  a 
case  has  stopped  for  any  of  the 
following  reasons:  (1)  resolution  or 
partial  resolution,  (2)  by  request  of 
complainant,  (3)  compUint(s) 
unresolvable,  (4)  complaint(s)  not 
verified,  (5)  resident  died  and  no  turther 
investigation  was  required  or  (6) 
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complaint(s)  referred  to  other  agency  for 
resolution  and  final  disposition  was  not 
obtained  and/or  reported  to 
ombudsman. 


Complainants 


Resident 

Relabve/friend  of  resident  

Non-relative  guardian,  legal  representative 

OmbodsoTaa  ombudsman  volunteer 

Facility  administralor/staN  ... 

Ottier  medtcal:  physician/stati 

Representative  of  other  social  service  agency  or  program  , 

UnkrKJwrVarwnymous 

Other,  specify  types 


Total  number  of  cases  closed  Airmg  the  reporting  period: 


Nursing  fa- 
cility 


Board  and 
care  (or 

sirmlar) 


Other  set- 
tings 


C.  For  cases  which  were  closed  during 
the  reporting  period  (those  counted  in  B 
above),  provide  the  total  number  of 
complaints  received: 

Complaint:  A  concern  brought  to.  or 
initiated  by,  the  ombudsman  for 
investigation  and  action  by  or  on  behalf 
of  one  or  more  residents  of  a  long-term 


care  facility  relating  to  health,  safety, 
welfare  or  rights  of  a  resident.  One  or 
more  complaints  constitute  a  case. 

D.  Types  of  Complaints,  by  Type  of 
Facility. 

Below  and  on  the  following  pages 
provide  the  total  number  of  complaints 
for  each  specific  complaint  category,  for 
nursing  facilities  and  board  and  care  or 

Ombudsman  Compi-aint  Categories 


similar  type  of  adult  care  facility.  The 
first  four  major  headings  are  for 
complaints  involving  action  or  inaction 
by  staff  or  management  of  the  facility. 
The  last  major  heading  is  for  complaints 
against  others  outside  the  facility.  See 
Instructions  for  additional  clarification 
and  definitions  of  types  of  facilities  and 
selected  complaint  categories. 


Residents'  rights 


A  Abuse.  Gross  Neglect,  Exploitation: 

1  Abuse,  physical  (including  corporal  punishment) 

2  Abuse,  sexual  

3  Atxjse.  vertMlmental  (including  involuntary  seclusion)  

4.  FinarKial  exploitation  (use  E  for  less  severe  forms  of  rinancial  complaints)  

5  Gross  neglect  (use  categories  under  Resident  Care  tor  less  severe  forms  of  neglect) 

6  Resident-to-resKJent  physical  or  sexual  atxjse  

7  Other— specify  :. 

B  Access  to  information. 

8  Access  to  own  records 

9  Access  to  ombodsmarVvisrtors 

10  Access  to  facility  survey 

11.  Information  regarding  advance  directive  , 

12  Information  regarding  medical  condition,  treatment  and  any  chartges , 

13.  Information  regarding  rights.  t)enelits,  services  

14  Information  communtcated  in  understandable  language  „ 

Other— specify  „.; „ , 

C  Admission.  Transfer.  Discharge,  Eviction: 

16  Admission  contract  arxl/or  procedure  

17  Appeal  process— absent,  not  foiiov»ed 

18  Bed  hold — written  notice,  refusal  to  readmit 

19  Discharge/eviction— planning,  notice,  procedure  _., 

20  DiscrinDination  in  admission  due  to  corxJition,  disability , 

21  Discrimination  in  admission  due  to  Medicaid  status  

22  Room  assignment,  room  change/intrafacility  transfer :. 

Other— specify  , 

D  Autonomy,  Choice,  Exercise  of  Rights,  Privacy: 

24  Choose  personal  physician,  pharmacy  

25  Confinement  in  facility  against  will  (illegally) 

26  Dignity,  respect— staff  attitudes 

27  Exercise  choice  andor  civil  rights  (includes  right  to  smoke)  .•. 

28  Exercise  right  to  refuse  care/treatment  

29  Language  barrier  in  daily  routine  

30  Participate  m  care  planning  by  resident  arxl/or  designated  surrogate  

31.  Privacy — telephone,  visitors,  couples,  rrwil 

32.  Privacy  in  treatment,  confidentiality 

33  Response  to  complaints  _ 


Board  and 
care  (or 
similar) 
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Ombudsman  Complaint  Categories— Continued 


Residents'  rights 


34.  Reprisal,  retaliation „ 

35.  Other— specify "'..I»."!!.."!.."!!I"!"I!."I 

E.  Financial,  Property  (Except  for  Financial  Expkjitatlon):    ~" 

36.  Billing/charges— notice,  approval,  questionable,  accounting  wrrong  or  denied  (includes  overcharoe  ot  ortvate 
piay  residents) 

37.  Personal  funds— mismanaged,  access  denied,  deposits  and  other  nxiney  noTr^tfri«i  ("reooil  c^^ 
misuse  of  personal  funds  under  A.4) i-oi-icvci 

38.  Personal  property  lost,  stolen,  used  by  others,  destroyed     

39.  Other- specify  „ 

Resident  Care:  " 

F.  Care: 

40.  Accidents,  improper  handling  

41.  Call  lights,  requests  for  assistance  ""."!!!.""""""!"."""!! 

42.  Care  plan/resident  assessment— inadequate,  failure  to  follow  plan  or  physician  orcters  tout  iaci^o^^ 
surrogate  involvement  under  D.30)  ^^ 

43.  Contracture  .Z............. 

44.  Medications — administration,  organization !!!!!!!!!!!!."!!! ' 

45.  Personal  hygiene  (includes  oral  hygiene)  "!!!!!!!..."!!!"!!!!!"!!!"!! 

46.  Physician  services „ „ ......Z..... 

47.  Pressure  sores  ''"''""""'"""'Z '" 

48.  Symptoms  unattended,  no  notice  to  others  of  change  in  condition  "!! 

49.  Toileting  

50.  Tubes— neglect  of  catheter,  NG  tutie  (use  D  28  for  inappropriateflorced  use)"!""! ™ 

51.  Wandering,  failure  to  accommodate/nxjnitor  "" 

52.  Other— specify  I!".".."!!".  "" """ 

G  Rehabilitation  or  Maintenance  of  Function: 

53.  Assistive  devices  or  equipment 

Bowel  and  bladder  training ."".!!.".",.."!"."."!" 

Dental  services  !!!!!!!!."."."!!!... 

Mental  health,  psychosocial  services ] I!!!!!!!™."!!."!!!!."!!!! 

Range  of  motion/ambulation  I.."."!!""!""! 

58.  Therapies— physical,  occupational,  speech  ""!!."""""."!"."." 

59.  Vision  and  heanng „ i!.!!!."!!!!."!!!!."! 

60.  Other — specify  !".l."."."."."        

Restraints — Chemical  and  Physicafr  ~ 

61.  Physical  restraint— assessment,  use,  monitoring  

62.  Psychoactive  drugs— assessmerrt,  use,  evaluation „!.!.".!!."!!" ™ Z    Z 

63.  Other— specify  ...Z." ~Z  '""' 

Quality  of  Life:  " ~    "     **■ 

I.  Activities  and  Social  Services: 

64.  Activities — choice  and  appropriateness    __     

65.  Community  interaction,  transportation ZZZZZZ^ZZ. " 

66.  Roommate  conflict 


Nursing 
facility 


Board  and 
care  (or 
similar) 


54, 
55. 
56. 
57. 


H 


67.  Social  services— availabiWy/appropnateness/  (use  G.56  for  mental  health,  psycfiosocii  coiireelirKi'seiv 

68.  Other— specify  

J.  Dietary:  

69.  Assistance  in  eating  or  assistive  devices _ „  _ 

70.  Fluid  availability/hydration  ZZZZZ'ZZZZZZZZ..ZZZ^ZZ  

71.  Menu — quantity,  quality,  variation,  choice „ l...""I"I"!™™..T!!  ™  Z 

72.  Snacks,  time  span  tjetween  meals [ Z..ZZZZZZZZZ~ZZ^Z!~  „ 

73.  Temperature  ZZZZZZZ^ZZZ'ZZZZZ^ZZZ"        "  " " 

74.  Therapeutic  diet ..!!!..".".." 

75.  Weight  loss  due  to  inadequate  nutrition Z'ZZZZZZZ^ZZZZZ^ZZ^. II       Z    ZZT 

76.  Other — specify ..ZZZ^ZZZZZZZZZZ 

K.  Environment: 

77.  A»f  temperature  and  quality  (heating,  cooling,  ventilation,  smoking)  

78.  Cleanir>ess,  pests  

'^  Epuipment/bwiding— derepair.  hazard,  poor  lighting,  fire  safety  .^Z'ZZZZZZZZZZZ'Z'ZZZZZ" 

80.  Furmshtngs,  storage  lor  residents _ „  ™       "7 

81 .  Infection  control  ZZZ'ZZZZZZ'ZZ  ZZZ. 

82.  Laundry — lost,  condition '"'".„"  _ZZ„_II_  Z... 

83.  Odors ZZZZZZZZZZZZZZ^....Z..Z      ...„         !   z... 

84.  Space  for  activities,  dining  ZZ'ZZZZZZZZZZZ'Z^Z 

85.  Supplies  and  linens  "' 

86.  Other— specify zzzzzzz^zzzzz^zzzzzzzzz^z^zzzz^zzzz^zzz. 

Administration: 

L.  Policies.  Procedures,  Attitudes.  Resources  (See  otner  complaint  headings,  of  above,  for  policies  on  advance  di- 
rective, due  process,  tilling,  management  residents'  furxJs): 

87.  Abuse  investigation/reporting  __ 

88.  Adnr»tnistrator(s)  unresponsive,  urravailable  Z.ZZ..       Z. 
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Ombudsman  Complaint  Categories — Continued 


Residents"  rights 


89  Grievance  procedure  (use  C  for  transler.  discharge  appeals)  

90  Inadequate  record-keeptng 

91  Irwutlicient  tunds  to  operate  

92  Operator  inadequately  trained 

93  Oftenng  inappropriate  level  ol  care  (tor  BiC's/sirrtilar)  

94  Resident  or  (amily  council/commirtee  mterlered  with,  no\  supported  

95  Other— specify  

M  Staffing: 

96  Communication,  language  tarrier  (use  D.29  it  problem  involves  resident  inability  to  communicate) 

97.  Shortage  of  staff  

98  Staff  training,  lack  of  screening  

99  Staff  turrvover,  over-use  of  nursing  pods 

100  Staff  unresponsive,  unavailable 

101.  Supervision    

102  Other— specify  

N  Certification/Licensing  Agerwy 

103  Access  to  information  (includir>g  survey)  .» 

104  Complaint,  response  to  

105  Decertificatioaclosure  

106.  Intermediate  sanctions  

107   Survey  process  

1 08.  Survey  process — ombudsman  participation 

109.  Transfer  or  eviction  hearing  

1 10  Other — specify  

O  State  Medicaid  Agency: 

111  Access  to  information,  application 

112.  Denial  ol  eligibility „ 

113.  Non-covered  services 

114.  Personal  Needs  Allowanc«  

115.  Servcies  

116.  Other— specify  

P.  System/Others: 

117.  Abuse/abandonment  by  family  member/friend/guardtan  or,  while  on  visit  out  of  facility,  any  otf>er  person 

118.  Bed  sfwrtage — placement  

119  Board  and  care/sinfular  facility  licensing,  regulation  

120.  Family  conflict  

121.  FinarKial  exploitation  by  family  or  other  not  affiliated  with  facility 

122.  Legal — guardianship,  conservatorship,  power  of  attorney,  wills 

123.  Medicare _ 

124.  PASARR  _ '. I 

125  Resident's  physician  not  availalMe  

126.  Protective  Service  Agency  .*. 

127.  SSA,  SSI,  VA,  Other  Benefits  - 

128.  Other— specify 

Total,  categories  A  through  P 

Q.  Connplaints  in  Other  Than  Nursing  or  Board  and  Care/Similar  Settings: 

129  Home  care  

130  Hospital  or  hospice 

131  Public  or  other  congregate  housing  not  providing  personal  care , 

132.  Shelters 

133.  Other— specify  .-. 

Total.  Heading  Q 

Total  Complaints'  


Nursing 
facility 


Board  and 
care  (or 
similar) 


'  (Add  total  of  nursing  facility  complaints,  tx)ard  and  care/similar  complaints  and  complaints  in  Q,  above.  Place  this  number  in  Part  I,  C). 

E.   Action  on  Complaints:   Provide   for  cases  closed   during  the   reporting  period   the  total   number  of  complaints, 
by  type  of  facility  or  other  setting,  for  each  item  listed  below. 
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Nursing 
facility 


Board  and 
care  (or 
Simtiar) 


Other 
sefttngs 


1 .  Complaints  which  were  venfied: 

"^'sS^'ofgeSy^'ccl'rrtf  ""'''"^"''  '^''"'  '"'^''°"'  *^«^^'°"-  ^''^  '^^'  ^^  circumstances  descnbed  in  me  compla.ni  are  sut> 

2.  Disposition:  Provide  for  all  complaints  reported  in  C  and  D,  whether  verified  or  not,  the  number 

a.  For  which  government  policy  or  regulatory  change  or  legislative  action  was  required  to  re- 
solve (this  may  be  addressed  m  the  issues  section) 

b.  Which  were  not  resolved '  to  satisfaction  of  resident  or  complainant  

c.  Which  were  withdrawn  by  the  resident  or  complainant 

d.  Which  were  referred  to  other  agency  for  resolution  and:  '."'."!!'!'"''""!."!"!.. 

(1)  report  of  final  disposition  was  not  obtained  "^."^1"!;"'^" 

(2)  other  agency  failed  to  act  on  complaint ''".'.'^1"'!"!!!!!!!^!^"!!! 

e.  For  which  no  action  was  needed  or  appropriate ..']|^ 

f.  Which  were  partially  resolved'  but  some  problem  remained ...''!""!!!^'".l!! 

g.  Which  were  resolved'  to  the  satisfaction  of  resident  or  complainant  ..^!''!""."'"!1" 


Total 


Grant  Total  (Same  number  as  that  for  total  complaints  on  pages  1  and  7) 


'  Resolved:  The  complaint'problem  was  addressed  to  the  satisfaction  oUhrTesident  or  complainant. 


F.  Legal  Assistance/Remedies 
(Optional)  Discuss  on  an  attached  sheet 
the  types  and  percentages  of  total 
complaints  for  which  (a)  legal 
consultation  was  needed  and/or  u.sed; 
(b)  regulatory  enforcement  action  was 
needed  and/or  used;  (c)  an 
administrative  appeal  or  adjudication 
was  needed  and/or  used;  and  (d)  civil 
legal  action  was  needed  and/or  used. 

G.  Complaint  Description  (Optional): 
Provide  on  an  attached  sheet  a  concise 
description  of  the  most  interesting  and/ 
or  significant  individual  complaint  your 
program  handled  during  the  reporting 
period.  State  the  problem,  how  the 
problem  was  resolved  and  the  outcome. 

Part  II — Major  Long-Term  Care  Issues 

Describe  on  attached  sheets  the 
priority  long-term  care  issues  which 
your  program  identified  and/or  worked 
on  during  the  reporting  period.  For  each 
issue,  briefly  state:  (a)  The  problem,  (b) 
barriers  to  resolution,  and  (c) 
recommendations  for  system-wide 
changes  needed  to  resolve  the  issue,  or 
how  the  issue  was  resolved  in  vour 
State. 

Part  III — Program  Information  and 
Activities 

A.  Facilities  and  Beds 

1.  How  many  nursing  facilities  are 
licensed  and  operating  in  your  State? 

2.  How  many  beds  are  there  in  these 
facilities? 


.1.  Provide  the  type-name(s)  and 
definition(s)  of  the  types  of  board  ar.d 
care  facilities  and  any  other  adult  care 
home  similar  to  a  nursing  or  board  and 
care  facility  for  which  your  ombudsman 
program  provides  services,  as 
authorized  under  Section  102(19)  and 
(.34).  711(6)  and  712(a)(3)(A)(i)  of  the 
Older  Americans  Act: 

(Continue  on  back  of  sheet  if 
insufficient  space.) 

(a)  How  many  of  the  board  and  care 
and  similar  adult  care  facilities 
described  above  are  licensed  in  your 
State? 

(b)  How  many  beds  are  there  in  the.se 
facilities? 

B.  Program  Coverage 

In  the  space  below  describe  how  vour 
program  provides  statewide 
ombudsman  coverage  for  nursing 
facilities  and  board  and  care  or  similar 
adult  care  facilities,  described  in  Part  III, 
A.  3  above.  If  you  are  not  able  to  provrde 
statewide  coverage,  what  are  the  barriers 
and  what  do  you  plan  to  do  to  overcome 
the  barriers?  Use  additional  sheet  if 
needed. 

Statewide  coverage:  Residents  of  both 
nursing  homes  and  a  board  and  care 
homes  (and  similar  adult  care  facilities) 
and  their  friends  and  families 
throughout  the  State  have  access  to 
knowledge  of  the  ombudsman  program 
and  how  to  contact  it,  and  complaints 


received  from  any  part  of  the  State  are 
investigated  and  documented  and  steps 
are  taken  to  resolve  problems  in  a  timely 
manner,  in  accordance  with  Finferal  ami 
State  requirements. 

Nursing  Facilities 

Board  and  Care/Similar  Adult  Care 
Facility 

C.  Loral  Programs 

Provide  for  each  type  of  host 
organization  the  number  of  local  or 
regional  ombudsman  entities  (programs) 
designated  by  the  State  Ombudsman  to 
participate  in  the  statewide  ombudsman 
program: 

Local  entities  hosted  bv: 

Area  agency  on  aging 

Other  local  governmoiit  en- 
tity   

■  Legal  services  provider  

Social  ser\ices  non-profit 
agency  

Free-standing  ombudsman 
program  

Regional  office  of  State  om- 
budsman program  

Other:  specify  

Total    Designated    Local 
Ombudsman  Entities 

D.  Staff  and  Volunteers 

Provide  numbers  of  staff  and 
volunteers,  as  requested,  at  State  nmi 
local  levels. 


Type  of  staff 


Paid  program  staff 


Paid  clerical  staff 


Measure 


FTE's 

Numtjer  people  wor1<ing 
full-time  on  ombuds- 
man program. 

FTE's 


State  office 


Local  pro- 
grams 
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Type  ol  staft 


Measure 


State  office 


Local  pro- 
grams 


Volunteef  orrtxjdsmen  certified  to  actdress  compteints Number  volunteers. 

Certified  Votunteef:  An  individual  who  has  comp)efed  a  training  course  prescribed  by  the  State  Ombudsman  and  is  approved  by  the  State  Om- 
budsman to  participate  in  Vrm  statewide  Ombudsman  ProQram. 

Other  volunteers [  Number  volunteers l  I 

E.  Program  Funding 
Provide  the  amount  of  funds  expended  from  each  source  for  your  statewide  program: 

Federal— Older  Americans  Act  (OAA)  Title  VII,  Chapter  2  « S 

Federal— Older  Americans  Act  (OAA)  Title  VII.  Chapter  3  $ 

Federal — OAA  Title  III  provided  at  State  level  _ $ 

Federal — OAA  Title  III  provided  at  AAA  level  „ _ _ $ 

Other  Federal;  specify:  ^ .'. _..  j 

State  funds  _ $ 

Ifx-al;  specify  S 


Total  Prognm  Funding S 

F.  Other  Ombudsman  Activities 
Provide  below  and  on  the  next  page  information  on  ombudsman  program  activities  other  than  work  on  complaints. 


Activity 


1   Tramiog  lor  ombudsman  staff,  and  volunteers 


2  Technical  assistarice  to  local  ombudsmen  and/'or  volurv 

teers. 
3.  Training  for  facility  staff  

4  Consultation  to  facilities  (Consultation:  providir>g  infor- 
nration  and  technical  assistance,  often  by  telephone). 

5  Information  and  consultation  to  Individuals  (usually  by 
telephone). 


6  Resident  visitation  (other  than  in  response  to  complaint) 


7  Participation  in  Facility  Surveys 

8  WorV  with  resident  councils 

9  Work  with  family  counals  

10.  Community  Education 

1 1    WorV  with  n'>edia  


12.  Monitoring/worV  on  laws,  regulations,  government  poli- 
cies and  actions. 


Measure 


Number  sessions  „ 

Number  hours  „ _ 

Total  r>umber  of  trainees 

Estimated  percentage  of  total  staff  time 


Number  sessions  

3  most  Irequerrt  topics  for  training  

3  most  frequent  areas  of  cor^sultatlon 


Number  ol  cofwuftatons  

3  most  frequent  requests/needs 


Number  of  consultatior« 

Number  Nursing  Facilities  visited  (unduplicated)  .„.. 

Number    Board   and   Care   (or   similar)    facUities   visited 
(urxJup»icated). 

Numtser  of  surveys „ 

Numt)er  of  meetings  attended  

Number  of  meetings  attended  

Number  of  sessions  

Number  of  mtervtews/discussions  

Number  of  press  releases  

Estimated  percentage  of  total  paid  staff  time 


State 


State 


Local 


Local 


State  Annual  Ombudsman  Report;  File 
Transmittal  Requirements 

To  ensure  compatibility  of  data 
.submitted  as  part  of  the  State  Annual 
Ombudsman  Report  across  states.  AoA 
has  developed  a  standard  set  of 
guidelines  for  transmittal  of  the  State 
Annual  Ombudsman  Report  data  by 
state  units  on  aging. 

These  specifications  are  organized 
around  a  set  of  seven  data  files  to  be 
forwarded  by  states  using  diskettes  or  a 
modem.  Each  submitted  file  must  be  in 
the  format  specified  below. 

Cieneral  Guidelines 

When  preparing  the  files,  please 
observe  the  following: 


1.  AoA  is  requesting  that  state 
agencies  provide  annual  report  data  in 
a  machine  readable  format,  conveyed 
either  by  diskette  or  by  modem.  The 
data  files  can  be  transmitted  as  ASQI 
files,  or  .DBF  files.  AoA  prefers  .DBF  for 
data  oriented  files  but  will  accept  ASCII 
files  which  comply  with  the 
specifications  addressed  in  this 
document.  In  the  case  of  narrative 
information,  please  provide  text  files. 

2.  Use  the  file  names  included  in  the 
file  descriptions  provided  below. 

3.  Please  embed  the  state  ID  in  the 
name  of  data  file  submitted  by  the  state. 
The  naming  convention  should  place 
the  state  ID  as  the  first  two  characters  of 
the  file  name,  replacing  the  XX  in  each 


file  name.  For  example.  Alabama  when 
submitting  ombudsman  program 
summary  data  will  submit  a  file  named 
ALOMBSUM.DBF. 

4.  Submit  the  files  no  later  than  60 
days  following  the  end  of  the  federal 
fiscal  year,  beginning  November  30. 
1995. 

5.  Round  all  expenditure  data  to  the 
nearest  dollar. 

Like  the  Title  III  data  sets,  AoA  has 
developed  transmittal  guidelines 
designed  to  encourage  the  use  of 
electronic  media.  As  a  reminder,  the 
ombudsman  report  is  only  for  the  state 
aggregate,  not  by  PSA  or  other  local 
program  component.  The  files  should  be 
transmitted  in  .DBF  format,  where 
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possible.  The  layout  for  each  transmittal      7.  Summary  Performance  Data-  Ombudsman  Report  format  and 

fileisasfol  ows:  XXOMBSUM  DBF  ;„o»      .         r     c    V     [^ 

.\.\^^MD:}vm.uDt  mstructions  for  further  definitions  and 

This  file  summarizes  data  contained  explanations  of  the  data  elements  to  be 
in  Part  I.A.  B.  and  C.  of  the  Ombudsman  reported  in  this  file.  The  file  format  for 
Report  format.  Please  refer  to  the  this  single  record  file  is  as  follows: 

1.  State  ID  

2.  Fiscal  Year  1"!!!"!" ''^ 

.1.  Name  of  Agency /Organization  Sponsor " 1^^ 

4.  Total  Cases  Opened  During  Year !.!!!."!!!. !!."!..!!I!!!I!"""!."^! v 

The  remaining  fields  all  are  numeric  and  5  positions  wide. 

5.  Number  Cases  Closed— NF.  Resident  

6.  Number  Cases  Closed— NF.  Relative/friend  of  Resident !"!!!!!!!.".!!!!!!I!!I!!."!!!!.!!!!!!" 

7.  Number  Cases  Closed— NF,  Non-relative  Guardian.  Legal  Representative""!'"!"!""!".''!'" • 

8.  Number  Cases  Closed— NF.  Ombudsman/Ombudsman  Volunteer  

9.  Number  Cases  Closed— NF,  Facility  Administrator/Staff  I'!!.! 

10.  Number  Cases  Closed— NF,  Other  Medical:  Phvsician/staff ...!'l!!!'.!.!!! 

11.  Number  Cases  Closed— NF.  Representative  of  Other  Agency  !!!!!..!! 

12.  Number  Cases  Closed— NF,  Unknown/Anonymous  .- !"!!."!!.".". 

13.  Number  Cases  Closed— NF,  Other  (In  a  separate  text  file  describe  Other)  ""! 

14.  Number  Cases  Closed— B&C,  Resident  ' 

15.  Number  Cases  Closed— B&C,  Relative/friend  of  Resident  .!.!!!!!!!"."!!"!!! 

16.  Number  Cases  Closed— B&C.  Non-relative  Guardian,  Legal  Representative  ...!!!!."" 

17.  Number  Cases  Closed— B&C.  Ombudsman/Ombudsman  Volunteer 

18.  Number  Cases  Closed— B&C,  Facility  Administrator/Staff 

19.  Number  Cases  Closed— B&C.  Other  Medical:  Physician/staff 

20.  Number  Cases  Closed— B&C,  Representative  of  Other  Agency 

21.  Number  Cases  Closed— B&C,  Unknown/Anonymous \ 

22.  Number  Cases  Closed— B&C.  Other  (In  a  separate  text  file,  describe  Other) 

23.  Number  Cases  Closed— Other  Settings,  Resident  '. 

24.  Number  Cases  Closed— Other  Settings.  Relative/friend  of  Resident  !"..!"! 

25.  Number  Cases  Closed— Other  Settings.  Non-relative  Guardian,  Legal  Representative 

26.  Number  Cases  Closed— Other  Settings  .Ombudsman/Ombudsman  Volunteer  

27.  Number  Cases  Closed— Other  Settings,  Facility  Administrator/Staff  

28.  Number  Cases  Closed— Other  Settings,  Other  Medical:  Physician/staff ....!!!"!!."." 

29.  Number  Cases  Closed— Other  Settings.  Representative  of  Other  Agency " 

30.  Number  Cases  Closed—Other  Settings.  Unknown/Anonymous '. 

31.  Number  Cases  Closed— Other  .Settings.  Other  (In  a  separate  text  file,  describe  Other)  ..I!..!!!!;!'!!;;!!;!!!;;!!;!;"!";;;;;;;""' 

2.  Nursing  Home  and  Other  Settings  Ombudsman  Report  format.  In  this  file        formal.  Note,  the  complamt  data  for 

Complamt  File—XXNFCPL.DBF  the  nursing  facility  complaints  are  board  and  care/similar  facilities  are 

This  single  record  file  is  used  to  '^P"",^^  '^°"f  '^''^  '^«  information  on       included  in  a  sepai;ate  file. 

fnncmif  ihL  i^(^r^-.ti^ ,1,    .  c     complaints  related  to  "other  settings    ;  The  data  elements  and  format  for  this 

corpTaints  Se  ™rt  i.D  oHhe    '''"  '''  ^'^'  '  "^ ^^e  Ombudsman  Report  "le  are  organized  around  the  individual 

compidini  C3tG2oriGS. 

1.  State  ID  

2.  Complaint  Category  A.l  !!"!"."."."..!.!! vil 

3.  Complaint  Categorj'  A. 2  1 

Through  ■■■■ "■■■'■ ^ 

128.  Complaint  Category  P.128.  Other  ^^.^ 

The  balance  of  the  data  elements  in  this  file  pertain  to  complaints  in  other  settings  of  care. 

129.  Complaints  in  Home  Care  settings  .-. -  ,^j. 

130.  Complaints  in  Hospital  or  Hospice  !.....!'!!.!". Vh 

131.  Public/Other  Congregate  Hsg,  Not  Providing  Personal  Care vk 

132.  Shelters  ^^ 

133.  Other  "!!!"!"!!!"'!"""'""'"''"''"'"''! \fi 

3.  Board  and  Care  Facility  Complaint  File—XXBCCMPL.DBF 
The  data  elements  and  format  for  this  single  record  file  are  organized  around  the  individual  complaint  <^legories. 

1.  State  iD  , , ^^ 

2.  Complaint  Category  A.l  1".!.!!.!.....!! vk 

3.  Complaint  Category  A. 2 !!.!!...!'. \^ 

Through 
128.  Complaint  Category  P.128.  Other  j^ 

4.  Action  on  Complaints  File— XXCMPLAC  DBF 

This  single  record  file  is  used  to  transmit  data  describe  in  Part  I.  E  of  the  Ombudsman  Report.  The  data  elements 
and  format  are  as  follows. 


aQ7na 
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1  State  ID  » C2 

2  NF.  Verified  Qjmplainls N7 

;»  NF.  Disposition — a  ~ «..« N6 

4  NF.  Disposition — b - N6 

5  NF.  Disposition — c  N6 

6  NF.  Disposition— d.l   N6 

7  NF.  Disposition— d.2  N6 

8  NF.  Disposition— e N6 

9.  NF,  Disposition— f  „ N6 

10  NF  Dispoisition— g N6 

1   B&C,  Verified  Complaints  N7 

12   B&C.  Disposition— a N6 

11  B&C.  Disposition— b  N6 

14   B&C-Disposition— c „ ™ N6 

1=.  B&C.  Disposition— d.l j. '. „ N6 

lb  B&C.  Disposition— d.2  ' N6 

17  B&C.  Disposition— e N6 

18  B&C.  Disposition— f  „ N6 

19  B&C.  Disposition— g N6 

20  Other  Settings.  Verified  Complaints N7 

21  Other  Settings.  Disposition— a N6 

22  Other  Settings.  Disposition— b N6 

23  Other  Settings.  Disposition — c  N6 

24  Other  Settings  Disposition— d.l - N6 

25  Other  Settings.  Disposition— d.Z N6 

26.  Other  Settings.  Disposition — e  ~ — N6 

37.  Other  Settings.  Disposition— f „ N6 

28.  Other  Settings.  Disposition — g „ N6 

5.  Profile  Data  File— XXPROFLE. DBF 

This  single  record  Tile  is  used  to  transmit  a  variety  of  descriptive  data  which  helps  describe  the  circumstances 
and  characteristics  of  the  LTC  Ombudsman  Program  in  each  state.  The  data  elements  are  as  follows: 

1  State  ID  C2 

2  Fiscal  Year „ _ N4 

I  I  of  NFs  Licensed/Operating  in  State N6 

4  I  of  Beds  in  Lie.  NFs  .' N7 

5  t  of  B*C/Similar  Licensed  Facilities „ „....  N6 

6  t  of  Beds  in  Lie.  B*C/Similar  Facilities „ N7 

7  f  of  Local/Rag.  Ombuds  Prog.  Hosted  By  Area  Agencies  on  Aging N4 

8  •  of  Local/Reg.  Ombuds  Prog.  Hosted  By  Other  Local  Govt.  Entity N4 

9  tof  Local/Reg.  Ombuds  Prog.  Hosted  By  Legal  Services  Provider  N4 

10.  t  of  Local/Reg.  Ombuds  Prog.  Hosted  By  Social  Services  Non-Profit  Agency  „ „ N4 

11.  t  of  Local/Reg.  Ombuds  Prog  Hosted  By  Free-standing  Ombudsman  Prog N4 

12.  t  of  Local/Rag.  Ombuds  Prog  Hosted  By  Reg  Office  of  Slate  Ombuds  Program  „ N4 

13.  »  of  Local/Rag.  Ombuds  Prog  Hosted  Bv  Other  Type(s)  of  Local  Entities  '. „ N4  ' 

14  •  of  Stala  office  Pd  Pn)gram  Staff  FTEs  " .-. N4 

15.  •  of  State  Office  Pd  Program  Staff  Working  Full  Time  on  Ombudsman  Prog N4 

16  »  of  State  Office  Pd  Clerical  Staff  FTEs N4 

17.  I  of  State  Office  Volunteers  Certified  To  Address  Complaints  , N4 

18.  t  of  State  Office  Other  Volunteers N4 

19.  t  of  Local  Program  Pd  Program  Staff  FTEs  N5 

20.  t  of  Local  Program  Pd  Program  Staff  Working  Full  Time  on  Ombuds  Program  N5 

21.  I  of  Local  Program  Paid  Clerical  Staff  FTEs  N6 

22.  •  of  Local  Prtjgram  Volunteers  Certified  to  Address  Compliants  N5 

23.  »  of  Local  Programs.  Other  Volunteers „ N5 

24.  Federal— OAA  Title  VU.  Chapter  2  Funding  For  Sutewide  Program  N8 

25.  Federal— OAA  Title  VII,  Chapter  3  Funding  For  Statewide  Program  N8 

26.  Federal— OAA  Title  III  Funding  (At  State  Level)  For  Sutewide  Program  N8 

27.  Federal— OAA  Title  111  Funding  (At  AAA  Level)  For  Statewide  Program  N8 

28.  Other  Federal  Funding  For  Sutewide  Prog  , N8 

29.  State  Funding  For  Statewide  Program  N8 

30  Local  Funding  „ „ ,'. N8^ 

31.  Total  Statewide  Program  Funding _ „ ; N8 

'  In  separate  text  file,  describe  other 
''  In  separate  text  file,  describe  local. 

6.  Ombud&oua  Activity  File— XXOMBACT.DBF 

This  single  record  file  will  be  used  to  transmit  required  information  on  Ombudsman  activities  at  the  state  and 
local  level.  See  Part  III.F.  of  the  Ombudsman  Report.  The  data  elements  and  file  layout  are  as  follows: 

1.  I  of  Tming  Sess  for  State  Ombuds  Staff/Volunteers _„ ^...„ N5 

2.  I  of  Tming  Sess  for  Local  Ombuds  Staff/Volunteers  „ N5 

3.  «  of  Tming  Hn  tot  SUt*  Ombuds  Staff/Volunteers N5 

4.  •  of  Tming  Hrs  for  Local  Ombuds  Staff/Volunteers  , N5 


5.  #  of  Trainees— State  Ombuds  Staff/Volunteers „ 

6.  #  of  Trainees— Local  Ombuds  Staff/Volunteers S..~...       Z Z " 

7.  %  of  State  Staff  Time  on  TA  to  Local  Ombudsmea/Volunteere""!!! " " 

8.  %  of  Local  Staff  TiiTie  on  TA  to  Local  Ombudsmen/VolwiUeers " ~ 

9.  #  of  Tming  Sess  by  Stale  Prog.  For  Facility  Staff _ „!."" " 
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25.  »  of  Comm.  Ed.  Sessions  Sponsored  By  State  Prog !™"I!."!!."!1".."! '^^ 
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27.  »  of  laterviews/Disc.  With  Media  by  State  Prog  ""!.!!!!!!!!  7 ^^ 

28.  #  of  Interviews/Disc.  With  Media  by  Local  Prog  !."!!!"!!!! " ^^ 

29.  «  of  Press  Releases  By  State  Programs ""!.""""!." ^^ 

30.  «  of  Press  Releases  By  Local  Programs  " ~ ^^ 
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4.  Narrative  Summaries — 
XXOMBNAFI.WF 

In  addition  to  the  data  files,  SUAs 
should  prepare  an  exportable  text  file.  It 
should  contain  narrative  responses  to 
the  open-ended  questions  in  the 
Ombudsman  Report.  Specifically 
provide  a  narrative  for  each  of  the 
following: 

•  Part  1.  F.  Legal  Assistance/Remedies 
(Optional  submission) 

•  Part  I.  G.  Complaint  Description 
(Optional  submission) 

•  Part  11.  Major  Long  Term  Care  Issues 

•  Part  ni.  A.  Facilities  and  Beds,  Item 
3 — Type,  name  and  definitions  of  the 
types  of  board  and  care  facilities  and 
any  other  adult  care  home  similar  to  a 
nursing  or  board  and  care  facility  for 
which  your  ombudsman  program 
provides  services. 

•  Part  III.  C.  Program  Coverage- 
Nursing  Facilities  and  board  and  care/ 
similar  aduh  care  facilities 

•  Part  in.  F.  Other  Ombudsman 
Activities: 

— Three  raost  frequent  topics  for 
training  of  facility  staff 

— Three  most  frequent  areas  of 
consuhation  to  facilities 

—Three  most  frequent  requests/needs 
encounlert'd  in  the  provision  of 
consuhation  to  individuals — by  state 
programs  and  separately  by  local 
programs. 

•  Explanation  or  responses  to  data 
elements  in  the  Ombudsman  Report 
where  "Other'  data  are  reported  or 
states  have  been  adl^ed  to  specify/ 
further  describe  a  resf»oase,  specifically: 
-Number  of  cases  dosed — NF,  Other 


—Number  of  cases  closed— B&C,  Other 
—Number  of  cases  closed— Other,  Other 
— Other  types  of  local  entities  hosting 

ombudsman  programs 
— Other  federal  tiiiiding  sources 
— Local  funding  sources 

jFR  Doc  94-24050  Filed  »-28-94;  8:45  ami 

BILLING  CODE  4190-O»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CA-01 0-04-71 22-02-5746;  CACA  31588] 
Realty  ActKjn — Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action- 
Correction. 

SUMMARY:  This  notice  supplements  the 
notice  published  in  the  Federal  Register 
on  August  12.  1993  at  58  FR  42982  for 
land  exchange  CACA  31588.  This  notice 
describes  additional  lands  that  may  be 
acquired  by  the  Bureau  of  Land 
Management  in  the  above  exchange. 
These  lands  are  similar  in  habitat  to  the 
BLM  lands  being  exchanged.  The 
additional  lands  that  may  be  acquired 
are  within  the  loilou  ing  sections: 

San  Benito  C^maty.  Silver  Creek  Area 

Mt.  Diablo  Meridian.  California 
T.15S..R.11E. 
Sees.  22,  26,  27.  and  32  to  36 

T.ies.K.iie. 

Sees.  1  to«.  8tol3,  andl6 
T.16S..  R  Iffi. 
Socs.  7.  t€,  22,  27.  3S  and  36 


Kem  County,  Lokem  Area 

T.28S..  R.22E. 

Sees.  19  to  21.  28  to  30.  and  32  to  34 
T.29S.,  R,21E. 

Sees.  24  and  25 
T.29S..  R.22E. 

Sees.  1  to  4.  10  to  17.  and  19  to  36 
T.29S.,  R.23E. 

Sees.  7, 17  to  21.  and  27  to  36 
T.30S..  R.22E. 

Sees.  1  to  5  and  8  to  1 1 
T.30S..  R.23E. 

Sees-  1  to  6.  7.  9.  and  11  to  13 
T.30S.,  R.24E. 

Sees.  6  to  9.  15  to  16.  22.  23.  and  25 

Interested  parties  may  submit  written 
comments  concerning  these  lands  to  the 
BLM  Area  Manager  at  the  following 
address  until  hJovember  14,  1994.  For 
further  information  contact:  Bureau  of 
Land  Management.  Attn:  Dan  Vaughn. 
3801  Pegasus  Driv«.  Bakersfield, 
CaUfomia  93308;  (805)  391-6125 

Dated:  September  9.  1994. 
James  Wesle>  Abbott, 
Area  Manager. 
jFR  Doc.  94-23469  Filed  9-26-94.  8:45  am] 

BILUMG  CODE  43lO-4»-M 

[CA-01 0-421 0-04;  CACA  300781 

Realty  Action,  Exchange  of  TimOer 
Interest  in  Piibi>c  Lane  m  Yuba  County, 
CA 

Notice  document  92-13116.  page 
23595,  issue  of  Thursday.  June  4,  1992. 
is  hereby  amended  with  the  statement 
that  the  Bureau  of  Land  Management  is 
proposing  to  exdiange  Federal  timber 
interests  (only  in  T.  17N..  R.  7  E.,  MDM, 
Sec  2:  EVzEVi. 
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ADDRESSES:  For  a  period  of  45  days  from 

publication  of  this  notice  in  the  Federal 

Register,  interested  parties  may  submit 

comments  specific  to  the  above 

described  land  to  the  District  Manager. 

c/o  Area  Manager.  Folsom  Resource 

Area  Office.  63  Natoma  St..  Folsom.  CA 

95030. 

FOR  ADDITIONAL  INFORMATION:  Contact 

Mike  Kelley  at  the  above  address  or  by 

phone  at  (916)985-4474. 

Rick  Cooper, 

Acting  Area  Manager 

jFK  D<x    94-24051  Filed  9-  :'8-44.  8  45  .imj 

BU.UNC  COM  4310-40-M 


I AZ  -050-04-4380-03) 

Arizona:  Long-Term  Visitor  Area 
Program  for  1994-1995  and 
Subsequent  Use  Seasons;  Revision  to 
Existing  Supplementary  Rules,  Yuma 
District,  Arizona,  and  California  Desert 
District,  California  and  Revision  of 
Long-Term  Visitor  Area  Boundaries 
Within  the  California  Desert  District,  El 
Centre  Resource  Area 

AGENCY:  Bureau  ol  Land  Management, 

lnt«;rior. 

ACTION:  Publiiation  of  supplementary 

rules  and  revision  of  Long-Term  Visitor 

Area  boundaries  within  the  California 

Desert  District,  El  Centro  Resoun;e  Area. 

SUMMARY:  The  Bun;nu  of  Land 
M.iiuigemeiit  (BLM)  Yuma  District  and 
California  Dtisert  District  announce 
revisions  to  the  Long-Term  Visitor  Area 
Proijram.  The  program,  which  was 
in  m  1<)83.  established 

d'  i  long-term  visitor  areas  ami 

identified  an  annual  long-term  use 
season  from  September  15  to  April  15. 
During  the  long-term  use  season. 
visitors  who  wish  to  camp  on  public; 
lands  in  one  lo<.ation  for  extended 
periods  must  stay  in  the  designated 
icmg  term  visitor  areas  and  pun  h.ise  a 
long-term  visitor  area  permit 
EFFECTIVE  DATE:  Septemtwr  15.  l'i\H. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Suess,  Outdoor  Recreation 
Pl.iniier.  Yuniii  Resoun  ••  ■•\reo,  .3151) 
Wiiisor  Avenue.  \  uni.i.  Arizona  85365. 
telephone  (602)  726-6300;  or  )ohn  Butz. 
Outdoor  Recrt^ation  Planner,  California 
Desert  District.  6221  Box  Springs 
Boulevard.  Riverside,  i  i  92507- 

0714.  telephone  ('»()•>)  -  •■» 

SUPPLEMENTARY  INFORMATION:  Thw 
p  I  the  Long- lerm  Visitor  Area 

pi  ^  to  provide  areas  for  long- 

term  winter  camping  use.  The  sites 
designated  as  long-term  visitor  areas  are. 
in  most  cases,  the  traditional  use  areas 
of  long-term  visitors  I^-  •  d  sites 

were  selected  using  en  .'Hniwd 


during  the  land  management  planning 
process,  and  environmental  assessments 
were  completed  for  each  site  lo<;ation. 

The  program  was  established  to  safely 
and  properly  accommodate  the 
increasing  demand  for  long-term  winter 
visitation  and  to  provide  natural 
resource  protection  through  improved 
management  of  this  use.  The 
designation  of  long-term  visitor  areas 
assures  that  specific  lo«,ations  are 
available  for  long-term  use  year  after 
year  and  that  inappropriate  areas  are  not 
u.sed  for  extended  periods. 

Visitors  may  camp  without  a  long- 
term  visitor  area  permit  outside  of  long- 
term  visitor  areas,  on  public  lands  not 
otherwise  posted  or  closed  to  camping, 
for  up  to  14  days  in  any  28-day  period. 
Authority  for  the  designation  of  long- 
term  visitor  areas  is  contained  in  Title 
43.  Code  of  Federal  Regulations, 
Subpart  8372.  Sections  0-3  and  0-5(g). 
Authority  for  the  establishment  of  a 
Long-Term  Visitor  Area  program  is 
contained  Title  43.  Code  of  Federal 
Regulations.  Subpart  8372.  Se«;tion  I. 
and  for  the  payment  of  fees  in  Title  36. 
Code  of  Federal  Regulations.  Subpart 
71. 

The  Authority  for  establishing 
supplementary  rules  is  contained  in 
Title  43.  Subpart  8365.  Section  1-6.  The 
long-term  visitor  area  supplementary 
rules  have  been  developed  to  meet  the 
goals  of  individual  resource 
management  plans.  These  rules  will  be 
available  in  each  local  office  having 
jurisdiction  over  the  lands,  sites,  or 
facilities  affected  and  will  be  posted 
near  and/or  within  the  lands,  sites,  or 
facilities  affected.  Violations  of 
supplementary  rules  are  punishable  by 
a  fine  not  to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 

The  following  are  the  supplemental 
rules  for  the  designated  long-term 
visitor  areas  and  are  in  addition  to  rules 
of  conduct  set  forth  in  Title  43.  Code  of 
Federal  Ri>gulations.  Subpart  8365. 
Se<  tion  1-fi. 

The  following  supplemental  rules 
apply  year  long  to  all  public  land  users 
who  enter  the  Long-Term  Visitor  Areas 
(LTVAs). 

1.  THE  PERMIT  A  permit  is  required 
to  camp  in  a  designated  LTVA  between 
September  15  and  April  15  The  permit 
authorizes  the  permittee  to  camp  w  ithin 
any  designated  LTVA  using  those 
(uimping  or  dwelling  unil(s)  indicated 
on  the  permit  between  the  period 
September  15  the  April  15.  There  are 
two  types  of  pennits:  Long-Term  and 
Short-Visit.  The  Long-Term  permit  fee  is 
$50.00  for  the  entire  season  and  any  part 
of  the  season.  The  Short-Visit  permit  is 
$10.00  for  seven  conse<;utive  days.  The 
Short-Visit  permit  may  be  renewed  an 


unlimited  number  of  times  for  the  cost 
of  $10.00  for  seven  (7)  consecutive  days. 
No  refunds  are  made  on  permit  fees. 

2.  THE  PERMIT.  To  be  valid,  the 
Short-Visit  permit  or  Long-Term  permit 
decal  must  be  affixed  at  the  time  of 
purchase,  with  the  adhesive  bai;king.  to 
the  camping  unit  (i.e.,  trailer,  camper,  or 
motor  home)  in  a  clearly  visible 
location.  A  maximum  of  two  (2) 
secondary  vehicles  are  permitted. 

3.  PERMIT  TRANSFERS.  If  you  sell, 
trade,  or  exchange  camping  vehicles 
during  the  use  season,  remove  the 
permit  from  your  old  vehicle  before 
turning  it  over  to  the  new  owner. 
Present  your  j)ermit  to  a  BLM  officer 
authorized  to  sell  permits  or  a  BLM 
office  which  administers  an  LTVA.  The 
permit  will  be  revised  to  cover  the  new- 
camping  unit  or  you  will  receive  a 
replacement  permit  for  your  new 
vehicle  at  no  cost.  The  permit  may  not 
be  reassigned  or  transferred  by 
permittee. 

4.  PERMIT  REVOCATION.  An 
authorized  BLM  officer  may  revoke 
without  reimbursement  any  LTVA 
permit  issued  to  any  person  when  the 
permittee  violates  any  BLM  rule  or 
regulation,  or  when  the  permittee, 
permittee's  family,  or  guests'  conduct  is 
inconsistent  with  the  goals  of  BLM's 
LTVA  Program.  Failure  to  return  any 
LTVA  permit  to  any  authorized  BLM 
officer  upon  demand  is  a  violation  of 
this  supplemental  rule.  Any  permittee 
whose  permit  is  revoked  must  rentove 
ail  property  and  leave  the  LTVA  system 
within  12  hours  of  notice.  The  revoked 
permittee  will  not  be  allowed  into  any 
other  LTVA  in  Arizona  or  California  for 
the  remainder  of  the  LTVA  season. 

5  UNOCCUPIED  CAMPING  UNITS. 
Camping  or  dwelling  unit(s)  must  not  he 
left  unoccupied  within  any  LTVA  for 
periods  of  greater  than  5  days  unless 
approved  in  advance  by  an  authorized 
BLM  officer. 

6.  PARKING.  For  your  safely  and 
privacy,  maintain  a  minimum  of  15  feet 
of  space  between  dwelling  units. 

7  REMOVAL  OF  WHEELS  AND 
CAMPERS.  Campers,  trailers,  and  other 
dwelling  units  must  remain  mobile. 
Wheels  must  remain  on  all  wheeled 
vehicles.  Pickup  campers  may  be  set  on 
jacks  manufactured  for  that  purpose. 

8.  QUIET  HOURS.  Quiet  hours  are 
from  10  p.m.  to  6  a.m.  in  a<;(  ordaiiie 
with  applicable  state  time  zone 
standards. 

9.  NOISE.  Operation  of  audio  devices 
or  motorized  equipment,  including 
generators,  in  a  manner  that  makes 
unreasonable  noise  that  disturbs  other 
visitors  is  prohibited.  Within  La  Posa 
and  Imperial  Dam  LTVAs.  amplified 
music  is  allowed  only  in  locations 


designated  by  BLM  or  when  approved 
in  advance  by  an  authorized  BLM 
officer. 

10.  ACCESS.  Do  not  block  roads  or 
trails  commonly  in  public  use  with  your 
parked  vehicles,  stones,  wooden 
barricades,  or  by  anv  other  means. 

11.  STRUCTURES  AND 
LANDSCAPING.  Fixed  structures  of  any 
type  are  restricted  and  must  conform  to 
posted  policies.  This  includes  but  is  not 
limited  to  fences,  dog  runs,  storage 
units,  and  windbreaks.  Alterations  to 
the  natural  landscape  are  not  allowed. 
Painting  rocks  or  defacing  or  damaging 
any  natural  or  archaeological  feature  is 
prohibited. 

12.  LIVESTOCK.  Boarding  of  livestock 
(horses,  cattle,  sheep,  goats,  etc.)  within 
LTVA  boundaries  is  permitted  only 
when  approved  in  advance  by  an 
authorized  BLM  officer. 

13.  PETS.  Pets  must  be  kept  on  a  leash 
at  all  times.  Keep  an  eye  on  your  pets. 
Unattended  and  unwatched  pets  may 
fall  prey  to  coyotes  or  other  desert 
predators.  Pet  owners  are  responsible 
for  cleanup  and  sanitary  disposal  of  pet 
waste. 

14.  CULTURAL  RESOURCES.  Do  not 
disturb  any  archaeological  or  historical 
values  including,  but  not  limited  to. 
petroglyphs,  ruins,  historic  buildings, 
and  artitacts  thai  may  occur  on  public 
lands. 

15.  TRASH.  Place  all  trash  in 
designated  receptacles.  Public  trash 
facilities  are  shown  in  the  LTVA 
brochure.  Depositing  trash  or  holding 
tank  sewage  in  vault  toilets  is 
prohibited.  An  LTVA  permit  is  required 
for  trash  disposal  within  all  LTVA 
campgrounds  except  for  the  Imperial 
Dam  and  Mule  Mountain  LTVAs. 

16.  DUMPING.  Absolutely  no 
dumping  of  sewage,  gray  water,  or 
garbage  on  the  ground.  This  includes 
motor  oil  and  any  other  waste  products. 
The  changing  of  motor  oil.  vehicular 
fluids  or  disposal  and  possession  of 
these  used  substances  within  an  LTVA 
is  strictly  prohibited.  Federal,  state,  and 
county  sanitation  laws  and  county 
ordinances  specifically  forbid  these 
practices.  Sanitary  dump  station 
locations  are  shown  in  the  LTVA 
brochure.  LTVA  permits  are  required  for 
dumping  within  all  LTVA  campgrounds 
except  for  the  Imperial  Dam  and 
Midland  LTVAs. 

17.  SELF-CONTAINED  VEHICLES.  In 
Pilot  Knob,  Dunes  Vista,  Midland, 
Tamarisk,  and  Hot  Springs  LTVAs, 
camping  is  restricted  to  self-contained 
camping  units  only.  Self-contained 
units  must  have  a  permanent  affixed 
waste  water  holding  tank  of  10-gaIlon 
minimum  capacity.  Port-a-potty 
systems,  or  systems  which  utilize 


portable  holding  tanks,  or  permanent 
holding  tanks  of  less  than  10-gallon 
capacity  are  not  considered  to  be  self- 
containued.  Tke  La  Posa,  Imperial  Dam. 
and  Mule  Mountain  LTVAs  are 
restricted  to  self  contained  caoiping 
units,  except  within  500  fieet  of  a  vault 
or  restroom. 

18.  CAMPFIRES.  Campfires  are 
permitted  in  LTVAs  subject  to  all  local, 
state  and  federal  regulations.  Comply 
with  posted  rules. 

19.  WOOD  COLLECTION.  No  wood 
collection  is  permitted  within  the 
boundaries  of  Mule  Mountain,  Imperial 
Dam.  and  La  Posa  LTVAs.  Outside  these 
LTVAs  and  in  all  other  LTVAs.  only 
dead.  down,  and  detached  wood  may  be 
collected  for  firewood  or  bobby 
purposes.  Collection  and  possession  of 
iron  wood  is  regulated  to  three  pieces, 
not  to  exceed  10  pounds  total  in  weight. 
A  maximum  of  50  pounds  of  natural 
firewood  will  be  allowed  per  individual 
or  group  campfire  at  any  one  time. 
Please  contact  the  nearest  BLM  office  for 
current  regulations  concerning  firewood 
collection. 

20.  SPEED  LIMIT.  The  speed  limit  in 
LTVAs  is  15  m.p.h.  or  as  otherwise 
posted. 

21.  OFF-HIGHWAY  VEHICLE  USE. 
Motorized  play  is  prohibited.  Motorized 
vehicles  should  be  used  in  LTVAs  only 
for  access  to  and  from  campsites. 

22.  VEHICLE  USE.  It  is  prohibited  to 
operate  any  vehicle  in  violation  of  state 
or  local  laws  and  regulations  relating  to 
use.  standards,  registration,  operation, 
and  inspection. 

23.  FIREARMS.  The  discharge  and 
use  of  firearms  or  weapons  is  prohibited 
inside  or  within  '^/z  mile  of  the  LTVAs. 

24.  VENDING  PERMITS.  The  LTVA 
permit  is  not  a  vending  permit.  Please 
contact  the  nearest  BLM  office  for 
information  on  vending  or  concession 
pennits. 

25.  AIRCRAFT  USE.  Landing  or 
taking  off  of  aircraft,  including 
ultralights,  is  prohibited  in  LTVAs. 

26.  HOT  SPRING  LTVA.  Overnight 
occupancy  is  prohibited  between  old 
Highway  80  and  Interstate  8. 

27.  HOT  SPRING  LTVA.  Food, 
beverages,  glass  containers,  and  soap  are 
prohibited  within  50  feet  of  the  hot 
springs  facility  in  Hot  Springs  LTVA. 

28.  MULE  MOUNTAIN  LTVA.  All 
camping  within  Wiley's  Well  and  Coon 
Hollow  campgrounds  is  restricted  to 
designated  sites  only  and  is  limited  to 
one  (1)  camping  or  dwelling  unit  per 
site. 

29.  IMPERIAL  DAM  AND  LA  POSA 
LTVAs.  Overnight  occupancy  is 
prohibited  in  desert  washes  in  Imperial 
Dam  and  La  Posa  LTTAs. 


30.  LA  POSA  LTVA.  Access  to  La 
Posa  LTVA  is  restricted  to  legal  access 
roads  along  U.S.  Highway  95. 
Construction  and  use  of  other  access 
points  are  prohibited.  This  includes 
removal  and  modification  of  barricades 
such  as  fences,  ditches,  and  berms. 

31.  POSTED  RULES  Observe  all 
posted  rules.  Individual  LTVAs  may 
have  additional  specific  rules.  If  posted 
rules  differ  from  these  supplemental 
rules,  the  posted  rules  take  precedence. 

32.  OTHER  LAWS.  LTVA  permit 
holders  are  required  to  observe  ail 
federal,  state,  and  local  laws  and 
regulations  applicable  to  the  LTVA  and 
shall  keep  the  LTVA  and,  specifically, 
their  campsite  in  a  neat,  orderly,  and 
sanitary  condition. 

33.  LENGTH  OF  STAY.  Length  of  stay 
in  a  LTVA  between  April  16  and 
September  14  is  limited  to  14  da>'s  in  a 
28-day  period.  After  the  14th  day  of 
occupation,  campers  must  move  outside 
of  a  25-mile  radius  of  the  previous 
location. 

The  following  are  the  revised 
boundaries  tor  the  Long-Term  Visitor 
Areas  (LTVA)  located  within  the 
California  Desert  District,  El  Centro 
Resource  Area. 

Dunes  Vista  LTVA 

San  Bemardine  Base  Meridian. 

T.  16S.,R.  20E.. 
Sec.  14,  S'/^SWV«SEV4SWV,, 

SWV*SEV.SE>4SW  V4 . 

EViSEV*SEV.SWv,SWV.. 
Sea  23.  NWV«NEv.NE'/«NWV4. 

N-'/zUW  V4NE  V»N  W  •/., 

W  ViNE'ANE  V»NE 'ANWV.. 
17.5  Acres. 

Tamarisk  LTVA 

Saa  BerBardtae  Base  Meridian. 

T  17S..  R.  16  E.. 

Sec.  4.,  NWW.NWV.!vrev,. 

W',^NEV4NW  V.IJE'/. . 
15  Acres. 

Pilot  Knob  LTVA 

San  Bemardine  Base  Meridian, 

T.  16S.,R.  21E.. 
Sec.  ZS.NE'/.. 
160  Acres. 

Hoi  Springs  LTVA 

San  Bernardino  Base  MeridiaB, 

T.  16S..R.  16  E.. 
Sec.  12.,  W«/%NWV4NEV,.  SWV4NE'/4, 

NEV«NWV,.  EVtSP/.KW/.,  WViSE'A. 
Sec.  13.,  EMjSWV.NWV4f«V», 

S'/iSEV4NWV.NEV..  SWi/iNEV4. 

W»^EV,N£V4.  W>^NEV.SEV.. 

EV^NWV«SE'A.  EViWVrNW'ASEV*. 

N"/iSWV»SEV*,  NWV4SEV4SEV«, 

355  Acres. 


■al      D>>nii.lup      /      \/r>l        ^O       Nlr 


ina     /     TViiirc/t3«/       VJnrilomKor     7Q       1  QQd      /     MnflVoc 
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iul)lish(>(l  under 


.luthority  of  Title  43.  OhIi;  of  Federal 
Kr){iil.itioiis.  .Subp«)rt  8;1»>.S.  .S4?».fif)n  1-ft 

Ed  Hastey. 

.Sfof«»  Dirrctor.  Oilifornia 
Bruce  Coiuad. 

Ai  tiiiji  Sliilf  DirtHlor.  Aruoiui 

|FK  D«K^   tM-240:U  Filod  <»-Z»-94.  H  4S  Hml 

BILLINO  coot  4]1»-U-M 


[C  A -066-02 -44 1 0-08] 

South  Coast  Resource  Management 
Plan  and  Record  of  Decision, 
California 

AGENCV:  Btirenu  of  L.ind  Manii^tiniunl. 

InttTior 

ACTION:  Notue  of  Availabilitv.  South 

Coast  Resource  ManaKenittnt  Plan  and 

Rnord  of  DtN.ision. 

SUMMARY:  In  accordonce  with  Section 
202  of  the  Federal  Land  Polii  v  and 
Mana>>eineiit  Ai  t  of  l')7h  (4.1  C.FR  IROl- 
1610)  and  the  National  Environmental 
Poli(  V  A(  t  of  l«mq  (40  CFR  l.'iOO-l'iOH). 
the  BI,M  completed  the  Resource 
Mana>{ement  Plan  (RMP)  and  Record  of 
Dec  ision  (ROD)  for  the  .South  Coast 
Planning  Area,  dated  May  26.  1994. 

The  South  Coast  RMP/ROD  provides 
guidance  and  iduntifies  land  use 
(!•  to  be  implemented  for 

II  .lit  of  129,000  acres  of  public 

land  and  the  associated  natural 
resourt.es  scattered  over  Los  Angeles. 
Orange,  southwestern  San  Bernardino, 
and  western  .Sun  P  le 

Counties.  The  Sou  <  )D 

also  provides  guidance  tor  managing 
167,000  acres  of  federal  mineral 
ownership  (where  the  surface  is 
privately  owned). 

The  South  Coast  RMP/ROD  is  the 
result  of  a  five  year  planning  process 
with  significant  public  participation. 
The  dwisions  des«:ribed  in  the  South 
Const  R.V1P/R()D  constitute  final  agnni  \ 
ai  tion  for  the  Department  of  the  Inferior 
in  accordance  with  4.1  CFR  1610.!i-2(b) 
and  are  not  appealable.  Citizens  are 
invited  to  participate  during 
implementation  of  these  de»  isions. 
Copies  of  the  South  Coast  RMP/ROD  are 
available  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Doiigan.  >^rea  Marui^tT,  V  S  IJ  I   Bureau 
of  Land  Management.  Palm  Springs- 
South  Coast  Resource  Area.  6.1-.S00 
Garnet  Avenue;  P.O.  Box  2000,  North 
F'llm  Springs.  CA  922!>8-20()() 
SUPPLEMENTARY  INFORMATION:  Land  use 
de<:isions  include  the  designation  of 
eight  Areas  of  Critical  Environmental 
Concern  (ACEC):  Cedar  Canyon  ACEC. 
Potrero  ACEC.  Santa  Ana  River  Wash 
ACEC  and  the  Santa  Margarita 


i.t:ological  Reserve  ACEC  for  tli. 
protection  of  sensitive  plant  and  animal 
species:  the  Kuchamaa  ACEC  for  the 
protection  of  Native  American  religious 
values:  the  Million  Dollar  Spring  ACEC 
protects  important  watershed  and 
riparian  values;  Johnson  Canyon  ACEC 
protects  unique  vegetation  resoimes 
and  research  opportunities:  the 
California  Rocks  and  Islands  ACEC  will 
continue  for  use  as  a  wildlife  sanctuary 
and  research  field  site. 

Three  Special  Recreation  Management 
.\reas  (SRM.M  were  identified:  the 
Soboba  SR.MA.  Beauty  Mountain  SRMA, 
and  the  Border  Mountains  SRMA 
(Highway  94  corridor).  Two  segments  of 
the  Santa  Margarita  River  are  identified 
as  eligible  for  inclusion  in  the  National 
Wild  and  Scenic  Rivers  System   Use  of 
off-highway  vehicles  on  lands  adjai  ent 
to  Canyon  Lake  is  limited. 

Lands  identified  for  disposal  will 
primarily  be  used  as  an  e.xchange  base 
to  acquire  lands  within  special 
management  areas.  When  fully 
implemented,  the  pattern  of  public 
ownership  will  change  from  29<i 
scattered  parcels  to  15  manageable 
blocks  of  public  land. 

Dalpd  Sppteml)pr  20.  1<)H4 
lulia  Dougan, 
Ami  Manager 

IKK  Df>c  94-24094  Filod  *-28-«M.  H  45  dm| 
BILtlNO  COOC  4]l0-*0-» 


[ID-942-04^32A-02] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise.  Idaho,  effective  9 
a.m..  September  20.  1994. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  11.  Township  4  North.  Range 
1  East.  Boise  Meridian.  Idaho.  Group 
No.  892.  was  accepted  August  S,  1994. 

This  survey  was  executed  to  mtset 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Sur\ey. 
Idaho  State  Office.  Bureau  of  Land 
.Management.  3380  Americana  Terrace. 
Boise.  Idaho.  83706. 

Dated  September  20.  1<W4. 
Duane  E.  Olsen. 

CTiip/.  Cadastral  Suneyor  for  Idaho. 
IFR  D<K.  94-240;i8  Filed  9-28-94;  8.45  amj 

BILLING  COOC  OlO-CG-M 


[CA-940-4210-10;  CAS  058318,  CACA  7831. 
CACA  7834,  CACA  7835.  CACA  7850] 

Notice  of  Proposed  Continuation  of 
Withdrawals;  California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  United  States  Department 
of  Agriculture,  Forest  Ser\ice,  has 
proposed  to  continue  withdrawals  on 
424  99  acres  for  20  years  within  the 
Sequoia.  Inyo,  and  Sierra  National 
Forests  and  140.00  acres  within  the 
Sequoia  National  Forest.  The  segregative 
effect  on  these  withdrawals  remains 
unchanged. 

DATES:  Comments  should  be  received  on 
or  before  December  28.  1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  California  State  Director.  Bl.M,  28t)0 
Cottage  Way.  Room  E-284.'i. 
Sacramento,  California  9,'i82') 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Sieckman,  BLM  California  Stale 
Office.  916-978-4K20. 

SUPPLEMENTARY  INFORMATION: 

1  (A.SO.'iHJlS 

The  land  is  drs<:ribed  as  follows: 
Mount  Diablo  Meridian.  T  27  .S  .  R  ;t2  E.. 

.Set .  15.  SE'ASWV*.  NEV4.SWV4SW'/4. 
N  ViiSW  V^SE  V, .  S W  V^SVV  'A.SE  '/* 

The  area  described  contains  80.00  acres  m 
Kern  Qiunty  The  purpose  of  this  withdrawal 
is  to  protect  the  Holx)  Hot  Springs 
Administrative  and  I'ulilit  Service  .Site 

2  CACA  7831 

THp  land  is  described  as  follows; 

Mount  Diablo  Meridian,  T  25  S..  R.  31  E  . 
.Sec  29.  WV.!SWV«NVVV4.  WV.(NVVV«.SVVV4; 
.Sec.  30.  EV.,SEV4NEV4,  EV.,NEV4SE'/4 
The  area  described  contains  80  00  acres  in 
Kern  County.  The  purpose  of  this  withdnnval 
is  to  protect  the  Fulton  Ran>>er  Station 

3  CACA  7834 

Mount  Diablo  Meridian.  T  26  S  .  R  31  E. 

S«;c  25.  NE%NEV4.  T.  28  S  .  R   32  E  . 

.S«c   10.  E'/.:SEV4NEV«. 

Tho-area  described  contains  60  CO  a(  res  in 
Kern  County.  The  purpose  of  the  withiJrawal 
is  to  protect  the  Evans  Flat  and  Havilah 
Administrative  Sites. 

4  CACA  7835 

Mount  Diablo  Meridian.  T.  24  S  .  K.  33  E.. 

Sec  13.  SW%SE'/«.  SV.,NVVV4SEV4. 

The  area  described  contains  60  00  acrrs  in 
Tulare  County.  The  purpose  of  the 
withdrawal  is  to  protect  theCannnll  Meadow 
Administrative  Site. 

Mount  Diablo  Meridian.  T.  21  S  ,  R  34  E.. 
.Sec.  3.  EV^NEV4SWV4.  WV;.NWV4.SEV4. 

The  area  described  contains  40  00  acres  in 
Tulare  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Heath  Meadow 
Administrative  Site. 
Mount  Diablo  Meridian.  T.  22  .S.,  R.  34  E., 


Sec.  5.  NEV4SVVV4. 

The  area  described  contains  40.00  acres  in 
Tulare  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Bonita  Meadow 
Administrative  Site. 

5.  CACA  7850 

Mount  Diablo  Meridian,  T.  2  S.,  R.  26  E.. 
Sec.  14,  Portion  of  Lot  3,  NE'ANE'ASW/. 
S  W  'ASW  'ANE'ASVV  'A, 
EV:iSVVV4NEV4SVVV4.  SE'ANE'ASW'A. 
The  area  described  contains  44.99  acres  in 
Mono  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  June  Lake  Ranger 
Station. 

Mount  Diablo  Meridian,  T.  6  S..  R.  30  E., 
Sec.  12,  SW'ANE'A.  SE'ANW'A. 
The  area  described  contains  80.00  acres  in 

Inyo  County.  The  purpose  of  the  withdrawal 

is  to  protect  the  Wells  Meadow  Ranger 

Station. 

Mount  Diablo  Meridian.  T.  9  S..  R.  25  E 
Sec.  35.  NE'ASE'A. 

The  area  described  contains  40.00  acres  in 
Fresno  County.  The  purpose  of  the 
withdrawal  is  to  protect  Station  #35  (also 
known  as  Baldy  Administrative  Site). 
Mount  Diablo  Meridian.  T.  6  S..  R.  22  E.. 

Sec.  3.  SE'ANE'A. 

The  area  described  contains  40.00  acres  in 
Madera  County.  The  purpose  of  the 
withdrawal  is  to  protect  the  Kelty  Meadows 
Station. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  the 
Congress,  who  will  determine  whether 
or  not  the  withdrawal  will  be  continued 
and,  if  so.  for  how  long.  The  final 
determination  on  the  continuation  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

Dated:  September  20,  1994. 
Nancy  J.  Alex. 
Chief.  Lands  Section. 
IFR  Doc.  94-24035  Filed  9-28-94;  8:45  am] 

BILUNG  CODE  431»-40-M 


[MT-930^2 10-06  NDM  83168] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  North  Dakota 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  withdraw  1,108.60 
acres  of  public  land  to  protect  waterfowl 
production  areas.  This  notice  closes  the 
lands  for  up  to  2  years  from  the  general 


land  laws  and  mining.  The  lands  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
December  28. 1994. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director,  BLM.  P.O.  Box  36800, 
Billings,  Montana  59107. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thompson.  BLM  Montana  State  Office. 
406-255-2829. 

SUPPLEMENTARY  INFORMATION:  On  August 
25, 1994,  a  petition  was  approved 
allowing  the  U.S.  Fish  and  Wildlife 
Service  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  location  and  entry 
under  the  general  land  laws,  including 
the  mining  laws,  subject  to  valid 
existing  rights: 

TiMi  Principal  Meridian 

T.  130  N..  R.  68  W.. 

Sec.  24.  lot  6.  SW'ANE'A.  and  NW'ASE'A 
T.  132  N..R.  68W.. 

Sec.  20.  NE'ANE'A. 
T.  135N.,R.  69W., 

Sec.  28.  UVMEVa. 
T.  135N..R.  70W.. 

Sec.  8.  NE'ASW'ASW'ASW'A. 
T.  141  N..  R.  81  W.. 
Sec.  26.  lots  1  and  2.  NE'ASE'A.  and 

SW'ASE'A. 
T,  142  N..  R.  75  W.. 

Sec.  12,S'/:;SVV'A; 

Sec.  14,  S'/zSW'A  and  E'/^SE'A; 

Sec.  22.  NVzNE'A; 

Sec.  26.  NW'ANE'A  and  NE'ANW'A. 
T.  143  N..  R.  81  W.. 

Sec.  6.  lots  1  and  2; 

Sec.  18.  lot  3. 
T.  144N..R.  83  W.,- 

Sec.  30.  lot  4. 
T.  144  N..  R.  84  W., 

Sec.  8,  lots  1.  2.  and  3. 
T.  145  N..  R.  84  W., 

Sec.  34,  lots  3  and  4. 
T.  146  N..  R.  84  W., 

Sec  32.  lots  1.4.  5,  and  8. 
T.  153N..R.  75VV.. 

Sec.  31,  lots  2  and  4. 

The  areas  described  aggregate  1.108.60 
acres  in  Burleigh.  Logan,  McHenry. 
Mcintosh,  and  McLean  Counties. 

The  purpose  of  the  proposed 
withdrawal  is  for  waterfowl  production 
management  for  threatened  and 
endangered  and  neotropical  species. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management  at  the  address 
specified  above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permits. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  et  seq.). 
Permit  No.  PRT-745284 
Applicant:  Pruett,  Lawrence  & 
Associates.  Bakersfield,  California 
The  applicant  requests  amendment  of 
their  current  permit  to  take  (live-trap 
and  release)  the  Tipton  kangaroo  rat 
[Dipodomys  nitratoides  nitratoides)  and 
the  giant  kangaroo  rat  [Dipodomys 
ingens]  to  include  the  range  of  each 
species  within  Kern  County,  California. 


proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a         J 
written  request  to  the  Montana  State         ! 
Director  at  the  address  specified  above     \ 
within  90  days  from  the  date  of  » 

publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  Temporary  uses  which  are 
compatible  with  the  intended  uses  of 
the  proposed  withdrawal  will  be 
permitted  during  this  segregative 
period. 

The  temporary  segregation  of  the 
lands  in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
lands  by  the  Fish  and  Wildlife  Service. 

Dated:  September  21. 1994. 
John  E.  Moorhouse, 

Acting  Deputy  State  Director,  Division  of 
Lands  and  Renewable  Resources. 
(FR  Doc.  94-24092  Filed  9-28-94;  8:45  ami 
BILLING  CODE  421(MM-P 
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to  determine  the  presence  or  absence  of 
the  species  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Permit  No.  PRT-751345 
Applicant:  Baxter  Consuhing  Services. 
Lake  Mathews,  California 

The  applicant  requests  amendment  of 
their  current  permit  to  include  take 
(live-trap  and  release)  of  the  Pacific 
pocket  mouse  (Perog/mlhus 
longimembris  pacificus]  in  Los  Angeles, 
Orange,  and  San  Diej^o  Q>unties, 
California,  to  detennine  the  presence  or 
ahsence  of  the  species  for  the  purpose 
of  enhancement  of  the  survival  of  the 
species. 

Permit  No.  PRT-794782 

Applicant:  Dr.  James  Deacon.  Las  Vegas, 

Nevada 

The  applicant  requests  a  permit  to 
take  (collect,  maintain  at  differing 
oxygen  concentrations,  in  situ)  eggs  and 
larvae  of  the  Devils  Hole  pupfish 
[Cyphnodon  diabolis]  in  Devil's  ilole 
National  Monument,  Nye  County, 
Nevada  to  investigate  the  effects  of 
oxygen  levels  on  the  development  of  the 
species. 

DATf  $:  Written  comments  on  the  permit 
applications  must  be  received  on  or 
before  CKtober  31.  1994. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief. 
Division  of  Consultation  and 
Conservation  Planning.  Ecological 
Services.  U.S.  Fish  and  Wildlife  Ser\i<:e, 
911  N  E.  nth  Avenue,  Portland,  Oregon 
97232-4 IHl  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submittf  d  with  these  applications  ar« 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents,  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  following  office:  Division 
of  Consuhation  and  Conservation 
Planning.  Ecological  Services.  U.S.  Fish 
and  Wildlife  Service.  911  N.E.  11th 
Avenue.  Portland,  Oregon  97232-4181. 
Telephone:  503-231-2063;  FAX:  503- 
231-6243.  Please  refer  to  the  respective 
permit  number  for  each  appiicatioa 
when  requesting  copies  of  documents. 

(Notice:  Raccipt  of  ApplicaltuiM  tor  Permits 
under  Section  IQIaMlKA)  oflW  EiMl»nKn«)d 

Species  Act) 


VMr-ti  .S<>r>tefnber  23.  1994. 
Cynthia  U.  Barry, 

Associate  Monoger-Endangered  SpecifS. 
Region  J,  U.S.  Fish  and  Wildlife  Service. 
IFR  Doc  94-24068  Filed  9-28-94;  8:45  am) 
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Availability  of  a  Draft  Recovery  Plan 
tortlwKanab  Ambersnail  (Oxyloma 
Haydeni  kanaber\sis)  tor  RevicM  and 
Comment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTIO**:  Notice  of  document  availability. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  the  availability  for 

f)ublic  review  of  a  draft  recovery  plan 
or  the  Kanab  ambersnail  {Oxyloma 
haydeni  kanabensis).  Three  populations 
of  the  species  are  known,  two  in 
southern  Utah  and  the  other  within  the 
Grand  Canyon  of  Arizona.  The  Ser\ice 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  28,  1994  to  ensure  they 
receive  consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
the  dmft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  Lincoln 
Plaza,  Suite  404.  145  East  1300  South. 
Salt  Lake  City.  Utah  R4115.  Written 
comments  and  materials  regarding  this 
plan  should  be  sent  to  the  Field 
Supervisor  at  the  Salt  Lake  City  address 
given  above.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  tlie 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
lohn  L.  England,  Botanist  (see 
ADDRESSES  above),  at  telephone  801/ 
524-5001. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  (Service)  endarigered 
species  program.  To  help  guide  the 
recovery  effort,  the  Service  is  working  to 
prepare  recovery  plans  for  most  of  the 
listed  species  native  to  the  United 
States.  Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  iropiementing  the  recovery 
measures  needed. 


The  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.],  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  also  will  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  Kanab  ambersnail  is  a  terrestrial 
snail  in  the  family  Succineidae.  The 
empty  shell  is  a  light  amber  color.  The 
live  snail  has  a  mottled  grayish-amber  to 
yellowish-amber  color.  The  species' 
shell  is  thin  walled  with  a  right  handed, 
elevated  spire  and  a  broad  expanded 
opening.  Mature  individuals  are  up  to 
19  mm  (0.75  inch)  long.  9  mm  (0.33 
inch)  in  diameter,  with  3.25  to  3.75 
whorls  in  a  drawn  out  spire.  Three 
populations  of  the  species  are  known, 
two  in  southern  Utah  and  the  other 
within  tlie  Grand  Canyon  of  Arizona. 
The  two  Utah  populations  are  near  the 
Utah-Arizona  border  in  Kane  County. 
The  larger  Utah  population  occurs  in 
Three  Lakes  Canyon  about  10  kilometers 
(6  miles)  northwest  of  the  town  of 
Kanab,  Utah.  The  smaller  Utah 
population  is  adjacent  to  the  main  stem 
of  Kanab  Creek  in  Kanab  Creek  Canyon. 
The  Arizona  population  occurs  in  a 
spring-fed  wetland  at  Vasey's  Paradise 
about  92  kilometers  (57  miles)  southeast 
of  the  two  Utah  populations. 

The  Kanab  ambersnail  was  listed  as 
an  endangered  species  under  the 
authority  of  the  Endangered  Species  Act 
(Act),  as  amended,  on  April  17,  1993. 
Critical  habitat  was  proposed  on 
November  15,  1992,  for  the  species' 
largest  Utah  population.  This  species 
was  listed  due  to  loss  of  historical 
populations  and  past  and  threatened 
destruction  of  its  limited  habitat.  Initial 
recovery  efforts  will  focus  on  protecting 
the  species  population  and  habitat  from 
habitat  destroying  activities  through  the 
section  6.  7,  and  9  prohibitions  of  the 
Act  for  animal  species.  Biological  and 
ecological  research  of  the  species 
biology  and  its  relationship  and 
interadion  with  its  environment  is 
necessary  to  guide  future  management 
of  the  species  population  and  habitat  to 
ensure  its  continued  survival  and  the 
preservation  of  the  species  ecosystem. 
Additional  recovery  efforts  will  focus  on 
inventory  of  potential  habitat  and 
minimum  viable  population  studies  of 


its  known  populations.  Given  the 
species  vulnerability  and  lack  of 
suitable  habitat,  it  is  doubtful  that 
recovery  and  delisting  of  the  species  can 
occur  in  the  foreseeable  future. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described  above. 
All  comments  received  by  the  date 
specified  in  the  DATES  section  above 
will  be  considered  prior  to  approval  of 
the  recovery  plan. 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0. 

Dated:  September  21.  1994 
Terry  T.  Terrell. 
Regional  Director. 
IFR  Doc.  94-24067  Filed  9-28-94;  8:45  am] 
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National  Park  Service 

Golden  Gate  National  Recreation  Area, 
The  Presidio  of  San  Francisco,  CA: 
Revision  of  Park  Boundary 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
revision  of  the  boundaries  of  the  Golden 
Gate  National  Recreation  Area  to 
include  within  the  boundaries  the 
former  Public  Health  Service  Hospital 
complex. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Chandler,  General  Manager. 
Presidio  of  San  Francisco.  (415)  556- 
0245. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  provided  that  the  boundaries  of 
the  Golden  Gate  National  Recreation 
Area  (GGNRA),  established  October  27. 
1972,  pursuant  to  Public  Law  92-589. 
86  Stat.  1299,  as  amended,  are  revised, 
effective  as  of  the  date  of  publication  of 
this  notice,  to  include  the  Public  Health 
Service  Hospital  (PHSH)  complex  which 
comprises  approximately  36.5  acres, 
more  or  less,  and  is  located  on  the 
southwest  corner  of  the  Presidio  of  San 
Francisco.  This  complex  is  also  known 
as  the  former  Marine  Hospital  Property. 

This  administrative  boundary  change 
is  made  pursuant  to  the  statutory 
authority  contained  in  Section  2  of 
Public  Law  92-589  and  facilitates 
inclusion  of  the  PHSH  site  as  a  part  of 
the  transfer  of  the  Presidio  to  the 
GGNRA  from  the  jurisdiction  of  the 
United  States  Army  to  the  jurisdiction 
of  the  National  Park  Service. 

The  area  added  to  the  revised 
boundaries  of  the  (XiNRA  is  identified 


as  all  that  certain  real  property  situated 
in  the  County  of  San  Francisco.  State  of 
California,  described  as  follows: 

Commencing  at  an  8-inch  square  granite 
monument  at  an  angle  point  in  the  general 
southerly  boundary  line  of  said  Presidio  of 
San  Francisco  Militar>-  Reservation,  said 
monument  being  located  342.71  feet 
northerly  from,  measured  at  right  angles  to. 
the  monument  line  of  Lake  Street,  distant 
thereon  22.31  feet  easterly  from  the  city 
monument  at  the  southeast  corner  of  12th 
Avenue  and  Lake  Street;  Thence  along  said 
general  southerly  line,  north  1°11'24"  east, 
151.13  feet  to  an  angle  point  therein;  Thence 
continuing  along  said  general  southerly  line, 
south  77°12'03"  west,  395.97  feet  to  the 
southeasterly  corner  of  said  Marine  Hospital 
Property,  saiii  .southeasterly  corner  being  also 
the  southeasterly  corner  of  that  certain  parcel 
of  land  described  in  the  Quitclaim  Deed  to 
the  State  of  California  recorded  September 
26, 1938.  in  Book  3331  at  page  460.  official 
records  of  the  City  and  County  of  San 
Francisco; 

Thence  along  the  southerly  line  of  said 
parcel  (3331  OR  460).  south  77''12'03"  west, 
53.52  feet  to  the  southwesterly  comer 
thereof,  said  comer  being  the  Actual  Point  of 
Beginning  of  this  description; 

Thence  along  the  westerly  line  of  said 
parcel  (3331  OR  460),  the  following  two 
courses: 

(1)  Northeasterly  along  the  arc  of  a  2039.84 
foot  radius  curve  to  the  right,  the  center  of 
which  curve  bears  south  72''04'02"  east, 
through  a  cenU^l  angle  of  13''57'36".  an  arc 
distance  of  497.00  feet;  and 

(2)  North  31"'53'34"  east,  86.72  feet  to  the 
easterly  line  of  said  Marine  Hospital 
Property; 

Thence  along  said  easterly  line,  and  along 
the  northerly  line  of  said  Marine  Hospital 
Property,  the  following  seven  courses: 

(1)  North  3°55'56"  west,  102.23  feet  to  the 
center  of  a  4-inch  round  concrete  monument: 

(2)  North  ll*'22'35"east,  170.44  feet  to  the 
center  of  a  4-inch  round  concrete  monument; 

(3)  North  25°07'37"east,  184.90  feet  to  a  1- 
inch  iron  pipe  the  center  of  set  in  a  6-inch 
square  concrete  monument; 

(4)  North  68°50'08"  west.  307.34  feet  to  a 
1-inch  iron  pipe  with  lead  and  copper  pin  set 
in  a  6-inch  square  concrete  monument; 

(5)  North  2'34'10"  east.  225.08  feet  to  a  1- 
inch  iron  pipe  with  lead  and  copper  pin  set 
in  a  6-inch  square  concrete  monument; 

(6)  North  52''46'59"  east,  209.01  feet  to  the 
center  of  a  1-inch  iron  pipe  set  in  a  6-inch 
square  concrete  monument;  and 

(7)  South  82*'10'01"  west.  263.98  feet; 
Thence  leaving  said  northerly  line,  south 

82°0618  "  west,  639.24  feet  to  a  point  on  the 
northerly  extension  of  the  westerly  line  of 
said  Marine  Hospital  I^perty.  distant 
thereon,  north  2''21'26"  west.  269.18  feet 
from  the  northwesterly  corner  of  said  Marine 
Hospital  Property; 

Thence  along  said  northerly  extension, 
south  2°21'26  "east.  269.18  feet  to  said 
northwesteriy  corner  of  said  Marine  Hospital 
Property: 

Thence  along  said  westerly  line  of  said 
Marine  Hospital  Property,  south  2''21'26  " 
east.  1113.32  feet  to  a  1-inch  iron  pipe  with 


lead  and  copper  pin  set  in  a  6-inch  square 
concrete  monument; 

Thence  leaving  said  westerly  line,  north 
87°53'30  "  east,  360.47  feet  to  a  point  on  the 
northerly  extension  of  the  center  line  of  15th 
Avenue; 

Thence  along  said  northerly  extension  of 
the  center  line  of  15th  Avenue,  south 
2°04'04  "  east.  57.10  feet  to  a  line  which  bears 
south  77°12'03"  west  from  the  actual  point  of 
beginning; 

Thence  north  77«12'03"east.  572.98  feet  to 
the  Actual  Point  of  Beginning. 

Containing  36.456  acres  more  or  less. 

The  bearings  and  distances  included 
herein  are  based  on  the  California 
Coordinate  System,  NAD  1927,  Zone  3. 
To  obtain  ground  level  distance 
multiply  distance  shown  by  1.0000708 

Revised  boundary  maps  may  be 
obtained  from  the  following  offices: 
General  Manager,  Presidio  of  San 
Francisco.  Presidio  Project  Office, 
National  Park  Service,  Building  102, 
The  Presidio  of  San  Francisco, 
C:alifomia  94129-0022;  and  Regional 
Director.  Western  Regional  Office. 
National  Park  Sen,'ice.  600  Harrison 
Street,  San  Francisco.  California  94107 

Dated:  September  27. 1994. 
Roger  Kennedy, 
Director.  National  Park  Senice 
IFR  Doc.  94-24189  Filed  9-28-94;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-668  (Final)] 

Phtfiallc  Anhydride  from  Venezuela 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(the  Act), 2  that  an  industry  in  the  United 
States  is  not  materially  injured  or 
threatened  with  material  injury,  and  the 
establishment  of  an  industry  in  the 
United  States  is  not  materially  retarded, 
by  reason  of  imports  from  Venezuela  of 
phthalic  anhydride, 3  that  have  been 


'  The  record  is  defined  in  §  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

*  19  U.S.C.  1673d(b). 

'  For  purposes  of  this  investigation,  phthalic 
anhydride  is  defined  as  an  aromatic  synthetic 
organic  chemical  usually  produced  from  a  primary 
petrochemical  called  orthoxylene,  ahhough  it  is 
sometimes  produced  from  naphthalene.  Phthalic 
anhydride  is  predominantly  used  in  the  production 
of  plasticizers.  unsaturated  polyester  resins,  an  J 
alkyd  resins,  which  in  turn  are  generally  used  to 
produce  plastics  and  paints.  This  investigation 
covers  phthalic  anhydride  sold  in  either  flaked  or 
molten  form.  Phthalic  anhydride  is  provided  for  in 

Continued 
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found  by  the  Oepaj-tinent  of  Commerca 
to  b«  sold  in  the  I'nited  States  at  Ivss 
than  fair  value  (l/IFV) 

Backgniund 

The  Commission  instituted  this 
invesli){ation  efFef  tive  May  2.1.  1W4. 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
Imports  of  phthalic  anhydride  from 
Venezuela  were  being  sold  at  LTKV 
within  the  meaning  of  s*!t tion  73:i(b)  of 
the  Act.*  Notice  of  the  in.stitution  of  Ih** 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  conn«'<:tion 
therewith  was  given  by  postuig  (  upie.s 
of  the  noti'  e  in  the  Offi«.e  of  the 
Secretary.  U.S.  International  Tradu 
Commission.  Washington.  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  June  22,  1<)^4.'^  The  hearing 
was  held  in  W.ishington.  DC,  on  August 
9.  1994,  and  all  persons  who  re<{uested 
the  opportunity  were  permitted  to 
appear  in  person  ot  by  (  ouiisf  I. 

The  Commission  transmitted  its 
determination  in  this  investigation  lu 
the  Secretary  of  Commenui  on 
September  21,  1994.  The  views  of  the 
Commission  are  contained  in  I'SITC 
Publication  2809  (Sepleniber  10<M). 
entitled  "Fhth«lic  Anhydride  from 
Venttzuela:  Investigation  No.  731-TA- 
668  (Final)." 

By  onitft  nt  ihe  OimmiMion. 

Issintl   S«-plfmb«?r  23.  1'»<M 
Donna  R.  Kortinke. 
Setnitary- 

|FK  I>ic  94-24024  F:Ii-«t  9-  2»-'M;  R  45  ami 
■U.LMO  COOf  r02O-03-» 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  l'.S(„  4132,  thf 
Commission  has  prepared  and  ma<ie 
available  environn^ntal  as.s*«isments  for 
the  proceedings  U.sted  t>elow.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
pro<  eetliiig. 

To  obtain  copies  of  th^ise 
environmental  assessments  contat.t  Ms. 
Tawanna  Glover- Sanders  or  Ms.  fudith 
Groves.  Interstate  Comn>erce 
Commission.  Section  of  Environ  mental 
Analysis.  Room  3219.  Washington.  DC 
20423,  (202)  927-6203  or  (202)  027- 
6246. 


tubh«MHng  2917  M  00  of  (h*  Hinnonu«<t  T,«rifl 
Schcdute  of  Dm  Unh«d  Sutos  (HTS). 
« 19  i;.s.c  I  israwb^ 

•Sef-K.  3222a 


Comments  on  the  following 
asses&mtint  are  due  15  days  after  the 
date  of  availability: 

AB-fl  (SUB-Nd.  29X).  The  Denver 
and  Rio  Grande  Western  Railroad 
Company — Discontinuance  of  .Service 
Exemption — on  173  2.5  Miles  of 
Trackage  in  Dickinson.  Morris,  Lyon. 
Osage.  Franklin.  Miami  and  fohnson 
Counties,  Kansas,  and  )af:ksnn  County. 
Missouri. 

VJi  av.ii!.ible  9/23/94. 

AB-401  (SUB-NO.  D.Oregon  Pacific 
St  Eastern  Railway  Company — 
Abandonment — in  Lane  County. 
Ori'gon.  EA  available  9/23/94. 
Comments  on  the  following  .is.sRSsment 
are  due  30  days  after  the  CiU'  uf 
availability: 

AB-397  (SUB-NO.  3X).  Tulare  Valley 
Railroad  Company — Abandonment — in 
Tulare  and  Fresno  Counties.  CA.  EA 
nvnilable  9/19/94. 

AB-12  (SUB-NO.  172X).  Southern 
Pacific  Transportation  Company — 
Dist.ontinuauce  of  Service  Exemption — 
2.40  Miles  in  Los  Angeles  County. 
tTalifomia— and— AB-409  (SUB-NO. 
4X).  Los  Angeles  County  Traasporlatinn 
Authority — Notification  of 
Abandonment  Under  Continuing 
Exemption — 2  40  Miles  in  Los  Angeles 
County.  California.  EA  available  9/23/ 
94. 

AB-422X.  Kelley's  Creek  and 
Northwestern  Railroad  Company — 
Abandonment  in  Kanawha  County.  WV. 
EA  available  9/2ri/94. 
VenMB  A.  WillianM. 
Ailinff  Srrrrfnry 

UK  1>K.  94-24098  Filfd  S-2»-«»4;  8:45  am) 
BU.LIMC  COOC  7O]ft-0t-» 


DEPARTMENT  OF  JUSTICE 

Notice  ot  Lodging  ot  Consent  Decre« 
Pursuant  to  the  Clean  Water  Act 

111  atj^rdant*  with  the  policy  of  the 
Department  of  Justice.  28  CFR  50  7. 
noticx'  is  hereby  given  that  a  proposed 
cons«>nf  defiree  in  United  States  and 
Stnt*'  of  Arizona  v.  Magma  Copper  Co., 
Civ.  No.  94-639-TUC-RMB.  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Arizona,  on  September  8. 
1994.  That  action  was  brought  agninst 
defendant  pursuant  to  the  Clean  Water 
A<  t  ("the  Act")  for  penalties  and 
injunctive  relief  as  a  result  of 
unauthorized  discharges  from  tha>e  of 
the  defendant's  copper  mining  facilities 
located  near  Globe,  Arizona.  This  det^ee 
requires  the  settlor  to  pay  S6254)00  in 
cjvil  penalties  to  the  United  States  and 
State  of  Arizona  and  $50,000  to  the 
United  States  Forest  Service  to  improve 
fish  babital  in  streams  in  the  area,  and 


to  perform  measures  at  Magma's  Pinto 
Valley  Operations  to  bring  it  into 
compliance  with  the  Act.  In  addition. 
Magma  is  required  to  perform  a 
Supplemental  Environmental  Project, 
which  consists  of  remediating 
contamination  at  the  abandoned  Old 
Dominion  Mine  Site  in  Globe,  Arizona. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Iusti«:e. 
Washington.  DC  20530.  All  c;ommeiits 
should  refer  to  United  States  and  State 
of  Arizona  v.  \§agma  Copper  Co..  D.|. 
Ref.  90-5-1-1-3975. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Arizona.  4000  United  States 
Courthouse.  230  North  First  Avimuu', 
Phoenix,  Arizona  85025.  at  the  Region 
IX  office  of  the  Environmental 
Protection  Agency.  75  Hawthorne 
Street,  San  Francisco.  California  94105, 
and  at  the  Consent  Decree  Library.  1 1 20 
G  Street,  NW..  4th  floor,  Wasliinglon. 
DC  20005,  202-624-0892.  A  copy  of  tlie 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  encJose  a  check  in  the 
amount  of  $12.25  for  the  decree  (25 
<,ents  per  page  reproduction  costs) 
payable  to  the  Consent  Decree  Library. 
When  requesting  a  copy,  please  refer  to 
United  States  oitd  State  of  Arizona  v. 
Xfngmo  Copper  Co.,  D.J.  Ref.  90-5-1-1- 
3975. 

John  C  Crudett, 

Chief,  EnvironmentuI  Enfort-ement  Se%:tion, 
Envircnment  and  Natural  Resources  Division 
IFH  Due  ft4-240»S  Filed  9-28-94;  8:45  am) 
aiLUNe  oooc  4«t«-«i-« 


Notice  of  Lodging  ot  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA) 

tkinsistent  with  Departmental  policy. 
28  CFR  5C.7,  notice  is  hereby  given  that 
a  proposed  consent  decree  in  United 
States  V.  Town  of  North  Hempstead, 
Civil  Action  No.  CV  90-3486,  was 
lodged  on  .September  16.  1994  with  the 
United  States  District  Court  for  the 
Eastern  District  of  New  York.  Defendant 
Town  of  North  Hempstead  (Town)  is  the 
owner  and  operator  of  the  Port 
Washington  Landfill  Site.  As  a  result  of 
the  Landnil's  operation,  the  Site  became 
contaminated  wfth  hazardous 


substances  and  the  Site  was  placed  on 
the  National  Priorities  List.  The 
Environmental  Protection  Agency 
performed  a  remedial  investigation  and 
feasibility  study  (RI/FS)  to  identify  the 
nature  and  extent  of  the  contamination 
at  the  Site  and  the  examine  how  best  to 
remediate  the  Site. 

Under  the  terms  of  the  proposed 
decree,  the  Town  will  pay  the  Untied 
States  the  sum  of  $2.64  million  of  the 
total  $3.5  miUion  in  costs  incurred  in 
performing  the  RI/FS  as  well  as  for  other 
past  costs  the  United  States  incurred  at 
the  Site.  The  $2.64  million  will  be  paid 
in  two  equal  installments,  with  the  first 
installment  being  paid  within  thirty  (30) 
days  of  the  entry  of  the  decree  and  the 
second  installment  being  paid,  along 
with  interest,  within  two  years  of  the 
entry  of  the  decree.  Under  an  earlier 
decree  entered  in  1991.  the  Town  agreed 
to  remediate  the  Site  at  an  estimated 
cost  of  $45  million,  and  to  reimburse 
EPA  100%  of  all  hiture  costs  EPA  incurs 
in  overseeing  the  remediation  of  the 
Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  D.C.  20530.  and 
should  refer  to  United  States  v.  Town  of 
North  Hempstead,  D.J.  reference  #90- 
11-2-514. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  New  York,  One  Pierrepont  Plaza.  14th 
floor.  Brooklyn,  New  York;  the  Region  II 
Office  of  the  Environmental  Protection 
Agency,  26  Federal  Plaza,  New  York. 
New  York;  and  at  the  Consent  Decree 
Library.  1120  G  Street.  N.W..  4th  Floor. 
Washington.  D.C.  20005.  (202)  624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street.  N.W.  4th  Floor. 
Washington,  DC.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$5.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Joel  Gross, 

Acting  Chief  Environmental  Enforcement 
Section.  Environment  and  Natural  Pesources 
Division. 

IFR  Doc.  94-24039  Filed  9-28-94.  8:45  am) 
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NATIONAL  AERONAUTICS  AND 

SPACE  ADMINISTRATION 

(Notice  (94-076)] 

Intent  To  Grant  a  Contingent  Exclusive 
Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  intent  to  grant  a  patent 
license. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  EyeDentify.  Inc.,  of  Baton 
Rouge.  Louisiana,  a  contingent 
exclusive,  royalty-bearing,  revocable 
license  to  prar^iice  the  invention 
described  and  claimed  in  U.S.  Patent 
No.  5.125.730.  entitled  "Portable 
Dynamic  Fundus  Instrument,"  which 
was  issued  on  June  30, 1992.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  part 
1245.  subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license  unless  within  60 
days  of  the  date  of  this  notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recommend  to  the  Associate 
(^neral  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  November  28, 1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  Lupuloff,  (202)  358-2041. 

Dated:  September  14, 1994. 
Edward  A.  Frankle. 
General  Counsel. 
IFR  Doc.  94-24101  Filed  9-28-94;  8:45  am] 
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[Notice  (94-077)) 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  To  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Krug  Life  Sciences.  Inc., 
of  Houston,  Texas,  an  exclusive,  royalty- 
bearing,  revocable  license  to  practice  the 
invention  described  and  claimed  in  U.S. 


Patent  No.  5.125.730,  entitled  'Tortable 
Dynamic  Fundus  Instrument,"  which 
was  issued  on  June  30, 1992.  The 
proposed  patent  license  will  be  for  a 
limited  number  of  years  and  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations,  14  CFR  part 
1245,  subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  all  written  objects  to  the  grant 
and  than  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  license. 
DATES:  Comments  to  this  notice  must  be 
received  by  November  28. 1994. 
ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP. 
Washington.  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff,  (202)  358-2041. 

Dated:  Septeinl>er  14, 1994. 
Edward  A.  Frankle, 
General  Counsel. 
IFR  Doc.  94-24102  Filed  9-28-^;  8:45  am) 
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[Notice  (94-075)] 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  intent  to  grant  a 
exclusive  patent  license. 

SUMMARY:  NASA  intends  to  grant 
Rotordynamics-Seal  Research  (RSR),  a 
corporation  of  the  State  of  California, 
having  its  headquarters  in  North 
Highlands,  California,  an  exclusive, 
royalty-bearing,  revocable  license  to 
practice  U.S.  Patent  No.  4.545.586. 
entitled  "Damping  Seal  for 
Turbomachinery."  U.S.  Patent  No. 
4.545.586  is  for  damping  rotor 
vibrations  in  turbomachinery.  TTie 
patent  license  will  be  for  a  limited 
number  of  years  and  will  contain 
appropriate  terms  and  conditions  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  QF.R. 
1245.200  et  seq.  NASA  will  grant  the 
patent  license  in  accordance  with  its 
licensing  regulations  imless  the  Director 
of  Patent  Licensing  receives  written 
objections  to  the  grant,  together  with 
any  supporting  documentation,  within 
60  days  of  the  date  of  this  notice.  The 
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DirH(  tur  uf  Patent  Licensing  will  review 
all  written  objections  to  the  grant  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  license. 
DATES:  Written  objections  to  this 
proposed  license  grant  must  be  received 
by  November  28.  1994. 
ADDRESSES:  Written  objections  should 
bo  sent  to:  National  Aeronautics  and 
Space  Administration.  Code  GP, 
Washington.  DC  20,S46 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff.  (202)  .158-2041. 

Dated:  September  14.  19*14. 
Edward  A.  Frwikle, 
General  Counsel. 

|FR  Doc.  94-24103  Filed  9-2S-94.  8;45  ami 
BILLINO  COM  7»1»-41-M 


[Notice  (94-074)] 

Intent  To  Grant  an  Exclusive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 


SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Tecnico  Corporation,  of 
Chesapeake.  Virginia,  an  exclusive, 
royalty-bearing,  revocable  license  to 
practice  the  invention  described  and 
claimed  in  NASA  Case  No.  LAR- 
15.217-1  entitled  '"Molding  of  Complex 
Composite  Parts  Utilizing  Modified 
Silicon  Dubber  Tooling."  which  was 
filed  on  August  12.  1994.  The  proposed 
patent  license  will  be  for  a  limited 
number  of  years  and  will  contain 
appropriate  terms,  limitations  and 
conditions  to  be  negotiated  in 
accordance  with  the  NASA  Patent 
Licensing  Regulations.  14  CFR  part 
124,S.  subpart  2.  NASA  will  negotiate 
the  final  terms  and  conditions  and  grant 
the  exclusive  license,  unless  within  60 
days  of  the  Date  of  this  Notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  any  supporting  documentation. 
The  Director  of  Patent  Licensing  will 
review  all  written  objections  to  the  grant 
and  then  recommend  to  the  Asso<;iate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  exclusive  license. 

DATES:  Comments  to  this  notice  must  be 
received  by  November  28.  1994. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  Code  GP, 
Washington.  DC  20546, 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Harry  Lupuloff.  (202)  .1,58-2041. 


Dated:  September  14.  1994. 
Edward  A.  Frankle, 
General  Counsel 

jFR  DiK.  94-24104  Filed  9-28-94;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function; 
Notice  o(  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Advisory  Panel  for  Biochemistry  and 
Molecular  Structure  and  Function  in  the 
Division  of  Molecular  and  Cellular 
Biosciences.  Panel  C 

Mame:  Advisory  Panel  for  Biix.hemistry 
and  Molecular  Stnicture  and  Function 

Date  and  Time:  Thursday  and  Friday 
October  20  and  21. 1994.  8:30  am  to  5  p.m. 

Place:  The  Inn  At  Foggy  Bottom.  824  New 
Hampshire  Avenue.  NW..  Washington.  DC. 
20037. 

Type  of  Meeting:  Closed 

Contact  Persons:  Dr.  Robert  L.  IJffon, 
Program  Director  and  Brenda  Flam.  Program 
Manager  for  Metabolic  Biochemistry. 
Division  of  Molecular  and  Ollular 
Biosciences.  Room  655.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  Virginia  22201  Telephone  (703) 
306-1443. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  research 
proposals  submitted  to  the  Metabolic 
Biochemistry  Program  of  the  Division  of 
Molecular  and  Cellular  Biosciences  at  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate  research 
proposals  submitted  to  the  Metabolic 
Biochemistry  Program  as  part  of  the  selection 
prtx.ess  for  awards. 

Reason  for  Closing:  The  proposals  lieing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  vwith  the 
proposals.  These  matters  are  exempt  under  5 
I !  S.C.  552b(c).  (4)  and  (6)  of  the  Covemment 
in  the  Sunshine  Act. 

Dated:  September  26,  1994 
M,  Rebecca  WinkJer. 
Committee  Management  Officer 
jFR  Doc  94-24113  Filed  »-28-94;  8  45  ami 
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Advisory  Panel  for  Cognitive, 
Psychological  &  Language  Sciences; 
Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 


following  three  meetings  for  the 
Advisory  Panel  for  Cognitive, 
Psychological  &  Language  Sciences 
(#1758). 

Name:  Advisory  Panel  for  Cognitive. 
Psychological  &  Language  Sciences  (#1758). 

bate  &■  Time:  October  20-21,  1994;  830 
a.m. -€00  p.m. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard.  Room  390.  Arlington.  VA 
22230 

Contact  Person:  Paul  G.  Chapin.  Program 
Director  for  Linguistics.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1731. 

Agenda:  To  review  and  evaluate 
Linguistics  proposals  as  part  of  the  selection 
process  for  awards. 

Name:  Advisory  Panel  for  Cognitive, 
Psychological  &  Language  Sciences  («1758) 
bate  a  Time:  November  8-10,  1994,  8  30 
a.m.-6:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  340.  Arlington,  V.^ 
22230 

Contact  Person:  Merry  Bullock.  Program 
Director  for  Human  Cognition  and 
Perception.  National  Science  Foundation. 
4201  Wilson  Boulevard,  Arlington,  VA 
22230  Telephone:  (703)  306-1732. 

Agenda:  To  review  and  evaluate  Human 
Cognition  and  Perception  proposals  as  pan  of 
the  selection  process  for  awards. 

Name:  Advisory  Panel  for  Cognitive. 
Psychological  &  Language  Sciences  (#1758). 
Date  &■  Time:  November  14-15, 1994;  8  30 
a.m. -6:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  380,  Arlington,  VA 
22230. 

Contact  Person:  Leslie  Zcbrowitz.  Program 
Director  for  Social  Psychology,  National 
Science  Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230.  Telephone:  (703)  30b- 
1728. 

Agenda  To  review  and  evaluate  Social 
Psychology  proposals  as  ptart  of  the  selection 
process  for  awards. 
Type  of  Meetings:  Closed. 
Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  support  for 
research  proposals  submitted  to  the  NSF  for 
financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  [>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
use.  552b{c)  (4)  and  (6)  of  the  Covernmenl 
in  the  Sunshine  Act. 

Dated:  September  26.  1994 
M,  Rebecca  Winkler. 
Committee  Management  Officer 
|FR  D<x:  94-24109  Filed  9-2&-9A.  8:45  anil 
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Advisory  Panel  for  Developmental 
Mechanisms;  Notice  of  HAeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub,  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Developmental 
Mechanisms. 

Date  and  Time:  October  19-21, 1994.  8:30 
am  to  5:00  pm. 

Place:  Room  3f)0,  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Arlington.  Virginia  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Judith  Verbeke, 
Program  Director.  Developmental 
Mechanisms,  Room  685.  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington,  Virginia  22230.  Telephone:  (703) 
306-1417 

Purpose  of  Meeting:  To  provide  advice  and 
reconunendations  concerning  proposals 
submitted  to  NSF  for  financial  sup(x>rt 

Agenda:  To  review  and  evaluate 
Developmental  Mechanism  proposals  as  part 
of  the  selection  process  for  awards 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  26. 1994. 
M.  Rebecca  Winkler. 

Committee  Management  Officer. 

|FR  Doc.  94-24112  Filed  9-28-94;  8:45  am) 

BILLING  CODE  7&&S-01-M 


Earth  Sciences  Proposal  Review 
Panel;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Earth  Sciences  Proposal  Review 
Panel  (#1569). 

Date  and  Time:  October  19-21. 1994;  8:30 
am.  to  6  p.m. 

Place:  UNAVCO-UCAR,  3450  Mitchell 
Lane,  Boulder.  CO  80301. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Daniel  F.  Weill. 
Program  Director,  Instrumentation  & 
Facilities  Program.  Division  of  Earth 
Sciences.  Room  785.  National  Science 
Foundation.  Arlington.  VA  22230.  (703)  306- 
1558. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Instrumentation  &  Facilities  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  September  26. 1994. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  94-241 10  Filed  9-28-94;  8:45  am) 

BILLING  COOE  7S5&-01-M 


Advisory  Committee  for  Engineering; 

Meeting 

The  National  Science  Foundation 
announces  the  following  meeting: 

Name:  Advisory  Committee  for 
Engineering. 

Date  and  Time:  October  20-21.  9:30  a.m- 
5  p.m..  Thursday.  October  20.  8:30  am  -12 
Noon.  Friday.  October  21. 

Place:  National  Science  Foundation.  4201 
Wilson  Boulevard,  Room  1235  (National 
Science  Board  mtg  room),  Arlington.  VA 
22230. 

Type  of  Meeting:  Op)en. 

Contact  Person:  Dr.  William  S.  Butcher, 
Advisory  Committee  for  Engineering, 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Room  505.  Arlington.  VA  22230. 

Minutes:  Dr.  William  S.  Butcher  at  the 
above  address. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  counsel  on  major 
goals  and  p>olicie$  pertaining  to  Engineering 
programs  and  activities. 

Agenda:  Discussion  on  issues, 
opportunities  and  future  directions  for  the 
Engineering  Directorate;  discussion  of 
Engineering  Directorate  budget  situation  as 
well  as  other  items. 

Dated:  September  26. 1994. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  94-24108  Filed  9-28-94;  8:45  am) 

BILLING  COOE  75SS-01-M 


Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (CEOSE)  (1173). 

Date  and  Time:  October  20. 1994;  8:30 
a.m.-5  p.m.  (Open).  October  21.  1994;  8:30 
a.m. -12  Noon  (Open). 

Place:  Room  375,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230, 

Type  of  Meeting:  Open. 

Contact  Person:  Wanda  E.  Ward.  Exeaitive 
Secretary,  CEOSE,  National  Science 
Foundation,  4201  Wilson  Boulevard,  Room 
805.  Arlington.  VA  22230.  Telephone:  (703) 
306-1604. 


Summary  Minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  To  discuss  national 
policy  issues,  including  human  resource 
development  and  the  human  capital 
initiative:  to  review  issues  about  and 
assessments  of  participtation  rates  of  all 
segments  of  societ>-  in  science  and 
engineering;  and  planning  of  the  Report  to 
Congress. 

Summary  Agenda: 
October  20:  8:30  a.m.  to  12  Noon- 
Discussion  of  national  policy  issues, 
including  human  resource  development 
and  the  human  capital  initiative; 
1:30  p.m.  to  5  p.m. — Discussion  of  issues 
about  and  assessments  of  the  participation 
rates  of  all  segments  of  society  in  science 
and  engineering,  and  planning  of  the 
Report  to  Congress; 
5  p.m — Recess  and  Reception 
October  21;  8:30  a.m.  to  12  Noon- 
Discussion  of  equity  considerations  in 
effective  intervention  programs  to  increase 
the  participation  of  women,  minorities  and 
persons  with  disabilities  in  science  and 
engineering;  future  directions. 
Dated:  September  26, 1994. 
M,  Rebecca  Wiokkr, 
Committee  Management  Officer. 
(FR  Doc.  94-24105  Filed  9-28-94;  8:45  am) 

BILUNG  COOE  7SS5-01-M 


Federal  Networking  Council  Advisory 

Committee 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended),  the  National 
Science  Foundation  announces  the 
following  meeting. 

Name:  Federal  Networking  Council 
Advisory  Committee  (#1177). 

Date  and  Time:  October  18, 1994;  9.00  a.m. 
to  5:30  p.m.  and  October  19. 1994;  9:00  a.m. 
to  1:00  p.m. 

Place:  Room  1235.  National  Science 
Foundation,  4201  Wilson  Blvd  ,  Arlington, 
VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Lynn  Behnke. 
Assistant  Coordinator,  Federal  Networking 
Council  DynCorp.  4001  N.  Fairfax  Drive, 
Suite  200,  Arlington.  VA  22203-1614. 
Telephone:  (703)  522-6410,  Fax:  (703)  522- 
7161,  internet:  behnke6arpa.miL 

Purpose  of  Meeting:  The  purpose  of  this 
meeting  is  for  the  Advisory  Committee  to 
provide  the  Federal  Networking  Council 
(F.NC)  with  technical,  tactical,  and  strategic 
advice,  concerning  (>olicies  and  issues  raised 
in  the  implementation  and  deplo>'ment  of  the 
National  Research  and  Education  Network 
(NREN)  Program. 

Agenda:  Migration  to  the  New 
Architecture.  Federal  Internet  Umbrella 
Security  Plan.  Next  Generation  IP, 
International  Networking.  Education  and 
Library  Issues. 

Lunc/ieon:  There  will  be  a  charge  to 
attendees  wishing  to  purchase  a  box  lunch 
either  one  or  both  days.  To  obtain  a 
registration  form,  contact  Ms.  Behnke  by 
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telephone,  fax.  or  electronii;  mail  at  th« 
numbers  above.  Forms  must  be  received  by 
October  12.  1994 

Datnd:  fk^ptember  26,  1 W4 
M .  Rebecca  Winkler, 
Co/nnij/ff*  Muiiofffment  Officfr 
|FR  Doc.  94-24107  Filed  9-28-94.  8  4.5  ami 

BILLING  COOC  7S5»-01-M 


Special  Emphasis  Panel  in  Information, 
Robotics  and  intelligent  Systems; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4fi.1.  as  amended),  the  National  St:ience 
Foundation  announces  the  following 
meeting. 

Dale  and  Time. October  21.  1994;  8:.10  am 
to  5:00  p.m 

Placp  NSF,  4201  Wilson  Blvd..  Arlington. 
VA  22::.10. 

Type  of  Merting:  Clostsd. 

Contact  Person  Dr  Howard  Moraff.  Acting 
Deputy  Division  Director.  Robotics  and 
Intelligence  Systems.  Km.  1115,  National 
Science  Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230  Telephone  (70:t)  30h- 
1928. 

Purpose  of  Mffting.  To  provide  advice  and 
recommendations  t:oncerning  proposals 
submitted  to  NSF  for  flnancial  support. 

Agenda:  To  review  and  evaluate 
Information  Techmilogy  and  Organizations 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  ('losing  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  Hnancial  data,  such  as 
.salaries;  and  personal  information 
concerning  individuals  assu<.ia(ed  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  (iovernmenl 
in  the  Sunshine  Act. 

Dated;  S«;ptcmber  26.  1994 
M.  Rebecca  Winkler, 

Committfe  Munngement  Officer 

|FR  Doc.  94-24114  Filed  9-28-94;  845  ami 

MLUNO  COOC  7S}»-01-M 


Advisory  Panel  in  Long  Term  Projects 
in  Environmental  Biology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advis<iry  Panel  for  Long-Term 
Projects  in  Environmental  Biology. 

Z>ofe  and  Time:  October  17  »  18.  1994 

Piace:  National  .Science  Foundation.  4201 
Wilson  Boulevard.  Room  320,  Arlington.  VA 
22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  James  R.  Estcs. 
Division  of  Environmental  Biology.  Room 
635,  National  Science  Foundation.  4201 


Wilson  Boulevard.  Arlington,  VA  22230. 
Telephone:  (703)  306-1483. 

Minutes:  May  be  obtained  fnim  the  contact 
p«^rson  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
re<;ommendations  concerning  proposals 
submitted  to  NSF  for  flnancial  support 

Agenda:  To  review  and  evaluate  Res<!art:h 
(Collections  in  Systematics  and  Ecology 
proposals  as  part  of  the  selection  pro<;ess  for 
awards. 

Fleason  for  Closing:  The  proposals  lieing 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  mc  hiding 
technical  information:  flnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  .Sunshine  Act. 

Dated:  September  26.  1994 
M.  Rebecca  Winkler. 
(Committee  Management  Uffirnr 
|FRD<k:.  94-24111  Filed  9-28-94;  8:45  ami 
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Advisory  Panel  for  Neuroscience; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
4fi3.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Neuroscience 
(1158) 

Date  and  Time:  October  20-21.  1994;  9:00 
a.m.  to  5:00  p.m. 

P/oce.  Room  365.  4201  Wilson  Boulevard. 
Arlington,  V,\ 

Tyf>e  of  Meeting:  Part-Open 

Contact  Person:  Dr.  Karen  Sigvardt. 
Program  Director.  Neuroendocrinologv. 
Division  of  Integrative  Biology  and 
Neuroscience,  Suite  685,  National  .S<  ience 
Foundation,  4201  Wilson  Blvd..  Arlington. 
VA  22230 Telephone:  (703)  306-1424 

Purpose  of  Meeting:  To  provide  advice  and 
recommendaticms  concerning  proposals 
submitted  to  NSF  for  flnancial  support. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  atmve. 

Agenda:  Open  .Session:  October  21;  11:00 
am.  to  12:00  p.m..  to  discuss  goals  and 
assessment  procedures.  Closed  .Session: 
(X:tob«T  20;  9:00  a.m.  to  5:00  p  m  .  and 
October  21.  9:00  a.m.  to  11:00  a.m.  and  12:00 
p.m.  to  5:00  p.m.  To  review  and  evaluate 
Ncuroendocrinology  proposals  as  part  of  the 
select  process  for  awards. 

Reason  for  Closing-  The  pro|M>sals  being 
reviewed  include  information  of  a 
proprietary  or  confldential  nature,  including 
technical  information;  flnancial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  S52b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  September  26, 1994. 
M.  Ret)ecca  Winkler, 

Committee  Management  Officer. 

|FR  Do<    94-24106  Filed  9-28-94.  8  45  ami 
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NUCLEAR  REGULATORY 

COMMISSION 

Nuclear  Safety  Research  Review 
Committee 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  meeting. 

The  Nuclear  Safety  Resean.h  Review 
Committee  (NSRRC)  will  hold  its  next 
meeting  on  November  7-8,  1994.  The 
location  of  the  meeting  will  be  Room  T- 
2B.r.  Two  White  Flint  North  (T\VFN) 
Building.  11545  Rockville  Pike, 
Rockville.  MD. 

The  meeting  will  be  held  in 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Art 
(FACA)  and  will  be  open  to  public 
attendance.  The  NSRRC  provides  advice 
to  the  Director  of  the  Office  of  Nuclear 
Regulatory  Research  (RES)  on  matters  of 
overall  management  importance  in  the 
direction  of  the  NRC's  program  of 
nuclear  safety  research.  The  main 
purpose  of  this  meeting  is  to  review 
plans  for  confirmatory  research  in 
support  of  certification  review  of  the 
CANDU  3  nuclear  power  plant  design. 
Participants  in  the  discussions  will 
include  representatives  of  the  applicant 
(AECL  Technologies  Inc.)  as  well  as 
NRC  staff. 

The  planned  schedule  is  as  follows: 

Monday,  Noveml>er  7 

8:30-8:45    Opening  n-marks  by  the  NSRRC 
Chairman  and  by  the  Director  of  RE.S 

8:45-2:45    Applicant's  presentation  of 
CANDU  3  design  and  supporting 
research.  (Applicant)  (Break  10:30-1 045; 
lunch  break  12-1:15) 

3-3:30    Presentation  of  technical  issues 
identified  by  the  NRC  Office  of  Nuclear 
Reactor  Regulation  (NRC  staff) 

3:30-4:15    NRC's  confirmatory  research  plan 
overview  (NRC  staff) 

4:15-5:30    Issue-by-issue  presentation  and 
discussion  of  NRC  resean:h  plans.  (The 
issues  tentatively  s<;heduled  for 
discussion  during  this  period  are  thermal 
hydraulics,  reactor  physics,  and  fuel 
behavior.)  (NRC  staff)" 


Tuesday.  November  8 

8:30-10:45    Issue-bv-issue  presentation  and 
discussion  of  NRC  research  plans, 
continued.  (The  issues  tentatively 
scheduled  for  discussion  during  this 
period  are  severe  accidents,  source 
terms,  materials  and  structures, 
instrumentation  and  control,  and 
probabilistic  risk  assessment.)  (NRC 
staff) 
11-11:30    Recapitulation  (Director,  RES) 
1 1 :30-5    Committee  discussion  (including 
further  questions  for  staff  and  applicant 
and  deliberations  toward  formulation  of 
advice).  (NSRRC)  (Lunch  break  12:15- 
1:30;  break  3-3:15) 

Members  of  the  public  may  file 
written  statements  regarding  any  matter 
to  be  discussed  at  the  meeting.  Members 
of  the  public  may  also  make  requests  to 
speak  at  the  meeting,  but  permission  to 
speak  will  be  determined  by  the 
Committee  chairperson  in  accordance 
with  procedures  established  by  the 
Committee.  A  verbatim  transcription 
will  be  made  of  the  NSRRC  meeting  and 
a  copy  of  the  transcript  will  be  placed 
in  the  NRC's  Public  Document  Room  in 
Washington,  DC. 

Any  inquiries  regarding  this  notice, 
any  subsequent  changes  in  the  status 
and  schedule  of  the  meeting,  the  filing 
of  written  statements,  requests  to  speak 
at  the  meeting,  or  for  the  transcript,  may 
be  made  to  the  Designated  Federal 
Officer,  Mr.  George  Sege  (telephone: 
301/415-6593),  between  8:15  a.m.  and  5 
p.m. 

Dated  at  Rockville,  Maryland,  this  23d  day 
of  September  1994. 

For  the  Nuclear  Regulator^'  Commission. 
Andrew  L.  Bates. 

Advisory  Committee  Management  Officer. 
(FR  Doc.  94-24076  Filed  9-28-94:  8:45  am) 
BILLING  CODE  7S90-01-M 


Petitions  Filed  Under  10  CFR  2.206; 
Improved  Reviewing  Procedures 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Petitions  Under  10  CFR  2.206; 

Implementation  of  Improved  Reviewing 

Procedures. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  improved  the  primary 
mechanism  available  to  the  public  for 
raising  potential  safety  issues  involving 
NRC-licensed  facilities  under  the 
provisions  of  10  CFR  2.206. 

The  §2.206  petition  process, 
contained  in  Part  2  of  NRC's  regulations, 
provides  members  of  the  public  with  the 
means  to  request  evaluation  and 
resolution  of  potential  health  and  safety 
issues  associated  with  facilities  that 
have  been  licensed  by  the  NRC. 
Consistent  with  current  efforts  to 


enhance  public  participation  in  the 
decisionmaking  process,  the 
Commission  undertook  a  review  of  the 
§  2.206  process  to  make  it  more 
effective,  understandable,  and  as 
credible  as  possible. 

As  a  result,  the  NRC  has  adopted 
procedures  to  increase  meaningful 
participation  of  the  petitioner  in  the 
§  2.206  process  and  to  improve 
communications  between  the  NRC  and 
the  petitioners.  In  addition  to  being  kept 
informed  of  the  status  of  the  petition 
and  being  provided  with  a  copy  of  the 
licensee's  response  to  the  petition, 
petitioners  will  be  given  an  opportunity 
to  participate  in  NRC-licensee  meetings 
on  the  petition. 

There  will  also  be  a  provision  for 
offering  an  informal  public  hearing  at  an 
open  meeting  on  petitions  with  present 
new  information  on,  or  a  new  approach 
to  evaluating,  a  significant  safety  issue. 
This  provision  and  the  associated 
criteria  will  be  applicable  also  to 
petitions  that  allege  violations  of  NRC 
requirements.  The  informal  public 
hearings  will  be  transcribed.  If 
warranted,  the  NRC  will  take  action  to 
resolve  a  public  health  or  safety 
problem  before  resolution  of  the  §  2.206 
petition. 

A  formal  Director's  Decision,  signed 
by  the  director  of  the  appropriate 
program  office,  will  continue  to  set  forth 
results  of  staff  reviews  governing  §  2.206 
petitions.  However,  for  qualifying 
petitions,  the  director  now  will  have  the 
additional  benefit  of  information 
elicited  from  the  informal  public 
hearing. 

A  new  Management  Directive  and 
Handbook  8.11  have  been  prepared  to 
ensure  agency-wide  implementation  of 
the  improved  §  2.206  petition  process. 

A  pamphlet  describmg  the  new 
practice  and  procedures  has  been 
prepared  for  public  information.  Copies 
of  the  pamphlet  may  be  obtained  from 
the  Government  Printing  Office, 
telephone  (202)  512-2249. 

To  further  enhance  meaningful 
participation  by  the  petitioners  and  the 
public  in  the  §  2.206  petition  process,  an 
electronic  bulletin  board  system  (BBS) 
has  been  established  to  provide 
information  on  the  status  of  all  pending 
petitions.  The  status  of  each  pending 
petition  will  be  updated  monthly.  The 
BBS  can  be  accessed  directly  by  a  toll 
free  number,  (800)  303-9672,  at  modem 
speeds  up  to  9600  Baud  with 
communication  parameters  set  at  8  data 
bits,  no  parity,  1  stop  bit,  full  duplex, 
and  ANSI  terminal  emulation.  Select  the 
"Subsystem/Databases"  option  from  the 
"NRC  Main  Menu"  and  then  the  "PubUc 
Petitions"  option.  The  BBS  can  also  be 
accessed  from  the  FedWorld  by  using 


Internet  and  Telnet  access:  fedworld.gov 
(192.239.92.3);  FTP  site  access: 
ftp.fedworld.gov  (192.239.92.205);  and 
World  Wide  Web  (Home  Page): 
www.fedworld.gov  (this  is  the  URL).  If 
assistance  is  needed,  contact  the  Public 
Petitions  BBS  Operator,  Tom  Dimning. 
by  calling  (301)  504-1189.  between  8:0n 
a.m.  and  4:30  p.m.  eastern  standard 
time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mohan  Thadani,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone  (301)  504-1430. 

Dated  at  Rockville,  Marjland.  this  23rd  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  L  Milhoan, 

Acting  Executive  Director  for  Operations. 
IFR  Doc  94-24073  Filed  9-28-94:  8:45  am] 
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[Docket  No.  030-11119,  License  No.  4S- 
04193-03  EA  94-074] 

John  L.  Doyne  Hospital,  Milwaukee, 
Wl;  Order  Imposing  Civil  Monetary 
Penalty 

I 

John  L.  Doyne  Hospital,  previously. 
Milwaukee  County  Medical  Complex 
(Licensee),  is  the  holder  of  Byproduct 
Material  License  No.  48-04193-03 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  on 
May  5, 1975.  The  license  was  amended 
in  its  entirety  on  January  8,  1993,  was 
due  to  expire  on  November  30, 1993, 
and  is  currently  in  timely  renewal  status 
pursuant  to  10  CFR  2.109.  The  license 
authorizes  the  Licensee  to  possess 
Cobalt-60  sealed  teletherapy  sources  for 
treatment  of  humans,  human  research, 
irradiation  of  biological  materials 
including  animals  and  non-biological 
materials  (excluding  flammable  and 
explosive  materials),  and  for  Licensee 
instrument  calibrations. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  March  21 
through  April  14,  1994.  The  results  ol 
this  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  June  23, 
1994.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  in  two 
letters,  both  dated  July  20, 1994.  In  its 
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re.sponse,  the  Licensee  requested  lUU 
percent  mitigation  of  the  civil  penalty 
based  on  its  view  of  the  proper 
application  of  the  civil  penalty 
ad)ustment  factors  in  the  areas  of 
identification,  corrective  aciion,  and 
licensee  performance. 

in 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in 
Appendix  A  to  this  order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act).  42  U.S.C 
2282.  and  10  CFR  2.205.  it  is  hereby 
ordered  That: 

The  Licensee  pay  a  civil  penalty  in 
the  amount  of  $3,750  within  30  days  of 
the  date  of  this  Order,  by  check,  draft, 
money  order,  or  electronic  transfer, 
payable  to  the  Treasurer  of  the  United 
States  and  mailed  to  the  Director.  Oflice 
of  Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
with  a  copy  to  the  Commission's 
Document  Control  Desk,  Washington, 
DC  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Counsel  fur 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator.  NRC  Rt^ion  III,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  retjuests  a 
tiearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

Whether  on  the  basis  of  Violations 
Ij\.  and  I.B.,  admitted  by  the  Licensee, 
this  Order  should  be  sustained. 


Dated  at  Kcx.kville.  Maryland,  (his  20th  day 
of  Soptemt)er  19*4. 

For  the  Nuclear  Regulatory  Cumroission. 
lames  Lieberman, 
Director.  Office  of  Enforcement. 
Appendix  A 

Evaluation  and  Condusioo  Regarding 
Violations  A  mwwi J  a  Civil  Penalty 

On  lune  23, 1994.  a  Notice  of  Violation  and 
Proposed  Impusiliun  of  Civil  Penalty  (Notice) 
was  issued  for  two  violations  identified 
during;  an  NRC  inspection  on  March  21 
through  April  14.  1994.  John  L  Doyne 
Hospital  responded  to  the  Notice  in  two 
letters,  lx>lh  dated  July  20. 1994.  In  its 
response,  the  Licensee  requests  100  percent 
mitigation  of  the  civil  penalty  tMsed  on  its 
disaftreempnt  with  the  NR(]  Staffs 
application  of  the  civil  penalty  adjustment 
factors  in  the  areas  of  identification, 
corrective  action,  and  licensee  performance. 
The  NRC's  evaluation  and  conclusions 
regarding  the  Licensee's  request  are  as 
follows: 

Restatement  of  the  Violations 

Violation  I.A 

10  CFR  20.101(a)  limits  the  whole  body 
radiation  dose  of  an  individual  in  a  restricted 
area  to  1.25  rems  pier  calendar  quarter,  except 
as  provided  by  10  CFR  20.101(b).  Paragraph 
(b)  allows  a  whole  body  radiation  dose  of  3.0 
rems  per  calendar  quarter  provided  specified 
conditions  are  met. 

Contrary  to  the  atwve,  an  individual 
working  in  a  restricted  area  received  a  whole 
body  radiation  dose  of  1.33  rem  during  the 
first  calendar  quarter  of  1993  and  the 
conditions  of  paragraph  (b)  were  not  met. 

Violation  LB 

10  CFR  20  201(b)  requires  that  each 
licensee  make  such  surveys  as  (1)  may  be 
necessary  for  the  licensee  to  comply  with  the 
regulations  in  Part  20,  and  (2)  are  reasonable 
under  the  circumstances  to  evaluate  the 
extent  of  radiation  hazards  that  may  be 
present.  As  defined  in  10  CTR  20.201(a) 
"survey"  means  an  evaluation  of  the  hazards 
associated  with  the  presence  of  radioactive 
materials  under  a  specific  set  of  conditions. 

Contrar>-  to  the  at)ove.  on  February  3, 1993. 
the  licensee  did  not  make  a  survey 
(evaluation)  of  a  radiation  hazard  to  assure 
compliance  with  10  CFR  20  101(a)  in  that 
two  individuals  entered  a  teletherapy  room, 
while  the  cot)alt-60  source  was  in  an  exposed 
position  and  did  not  evaluate  the  radiation 
hazard  by  surveying  the  radiation  field  or  t)y 
observing  the  warning  light  on  the  control 
panel. 

Summary  of  Licensee's  Hequest  for  Mitigation 

I  Identification 

The  Licensee  contends  that  the  incident 
surrounding  the  alleged  violations  was  self 
identified  and  self  evident.  The  Licensee  also 
notes  that  the  NRC  described  the  incident  as 
a  self-disclosing  event  in  the  cover  letter  of 
the  Notice  of  Violation. 

2.  Corrective  ActJon 

The  Liceaaee  quotes  the  NRCs  statement 
from  ttw  June  23.  1994  letter  that.  "The  staff 


recognizes  that  immediate  correttive  action 
was  taken."  According  to  the  Licensee,  the 
corrective  action  included  an  improved 
console  light,  an  additional  light  at  the  entry 
door  at  eye  level,  an  indicator  light  in  the 
entry  way.  a  radiation  monitor  with  two 
visual  and  one  audio  alarms,  and  a  policy 
and  procedure  that  requires  a  person  to  be 
stationed  near  the  door  to  prevent 
inadvertent  entry  to  the  room  when  the  dmir 
interlock  has  been  defeated  and  the  source  is 
in  the  exposed  position.  The  Licensee  notes 
that  the  incident  was  discussed  at  the 
February  and  May  1993  Radiation  Safety 
Committee  meetings  demonstrating  the 
involvement  of  the  managemeat  of  the 
Licensee.  The  Licensee  disagrees  with  the 
NRC  statement  in  the  lune  23. 1994  letter  that 
the  Licensee  was  not  aggressive  in 
publicizing  the  event  to  other  staff  members 
to  help  prevent  similar  events  from  recurring. 
The  Licensee  states  that  within  hours  of  the 
incident,  individuals  directly  involved  with 
both  cobelt-60  teletherapy  units  and  roost  of 
the  persons  who  work  in  the  department 
knew  of  the  incident.  According  to  the 
Licensee,  the  incident  was  a  unique  situation 
that  happened  during  initial  acceptance 
testing  and  final  stages  of  installation  of  the 
teletherapy  unit  with  the  room  entrance  door 
interlock  defeated.  The  Licensee  further 
claims  that  this  is  a  very  unique  set  of 
circumstances  and  given  this  situation  it  is 
not  likely  that  a  similar  event  could  occur. 
The  Licensee  also  notes  that  its  Internal 
information  notice,  the  "Surveyor"  is  used  to 
disseminate  information  to  authorized  users 
and  handlers  of  unsealed  sources  of 
radioactive  materials  in  research  applications 
on  an  individual  basis.  According  to  the 
Licensee,  the  "Surveyor"  was  not  intended, 
nor  ever  expressed  in  the  enforcement 
conference,  to  be  exclusively  devoted  to  this 
event,  and  the  scope  of  the  "Surveyor"  was 
to  be  the  results  of  the  NRC  inspection  as  it 
related  to  unsealed  radioactive  materials  use 
in  njsearch  applications.  The  Licensee  states 
that  the  "Surveyor"  was  not  published  at  the 
time  of  the  enforcement  conference  txK:ause 
the  Licensee  did  not  receive  the  apparent 
violations  letter  until  May  17. 1994.  only  four 
working  days  prior  to  the  enforcement 
conference. 

3.  Licensee  Performance 

The  Licensee  tjelieves  that  the  violations 
assessed  a  civil  penalty  represent  an  isolated 
failure  and  suggests  that  mitigation  of  the 
civil  penalty  is  appropriate  to  recognize  and 
encourage  good  or  improving  Licensee 
performance, 

NBC  Evaluation  a/ Licensee's  Request  for 
Mitigation 

1.  Identification 

The  NRC  Enforcement  Policy.  Section 
VI.B.2(a).  states  that  the  base  civil  penalty 
may  be  escalated  up  to  50  percent  if  the  NRC 
identifies  a  violation.  Although  the  Licensee 
was  aware  of  the  self-disclosing  event  in 
February  1993,  it  did  not  conclude  that  a 
violation  had  occurred.  The  NRC  identified 
the  violations  during  the  inspection 
conducted  In  March  1994.  Specifically,  the 
NRC  identified  to  the  Licensee  that  It 
violated  10  CFR  20.101  when  an  individual 


received  a  whole  body  dose  of  1.33  rem  in 
the  first  calendar  quarter  of  1993.  an  amount 
in  excess  of  the  1.25  rem  quarterly  dose  limit. 
The  quarterly  dose  limit  was  1,25  rem 
instead  of  3  rem  because  the  Licensee  did  not 
have  a  Form  NRC-4  on  file  for  the  individual 
prior  to  the  event.  After  the  .\RC  identified 
the  violation,  the  Licensee  reported  it  to  NRC 
in  a  written  report  dated  April  15, 1994.  That 
report  should  have  been  submitted  to  NRC  in 
March  of  1993  as  required  by  10  CFR  20.405. 
The  NRC  also  identified,  during  the 
inspection  in  March  1994.  that  the  Licensee 
had  violated  10  CFR  20.201(b)  when  the  two 
individuals  entered  a  teletherapy  room  in 
February  1993,  while  the  cobalt-60  source 
,  was  in  an  exposed  position,  and  did  not 
evaluate  the  radiation  hazard  by  surveying 
the  radiation  field  or  by  observing  the 
warning  light  on  the  control  panel. 

Based  on  the  above,  the  NRC  concludes 
that  50  percent  escalation  of  the  base  civil 
penalty  is  warranted  for  NRC  identification. 

2.  Corrective  Action 

The  Enforcement  Policy,  Section  VI.B.2(b), 
states  that  the  purpose  of  the  coirective 
action  factor  is  to  encourage  licensees  to  (1) 
take  the  immediate  actions  necessar\'  upon 
discovery  of  a  violation  that  will  restore 
safety  and  compliance  with  the  license, 
rcgulation(s),  or  other  requirements,  and  (2) 
develop  and  implement  (in  a  timely  manner) 
the  lasting  actions  that  will  not  only  prevent 
recurrence  of  the  violation  at  issue,  but  will 
be  appropriately  comprehensive,  given  the 
significance  and  complexity  of  the  violation 
to  prevent  occurrence  of  similar  violations. 
The  Licensee's  corrective  actions  to  be 
considered  under  this  factor  generally  begin 
after  the  Licensee  clearly  understands  the 
scope  of  the  violation. 

NRC  acknowledges  the  corrective  actions 
described  by  the  Licensee  in  its  letters,  both 
dated  )uly  20, 1994.  However,  according  to 
the  Enforcement  Policy,  some  corrective 
actions  are  always  expiected;  therefore, 
corrective  action  that  is  considered  average 
but  acceptable  will  normally  result  in  no 
adjustment  to  the  base  civil  penalty. 
Additionally,  the  corrective  actions  described 
by  the  Licensee  were  narrowly  focused  on 
preventing  an  entry  into  the  teletherapy  room 
when  the  source  is  exposed  and  do  not 
comprehensively  address  the  larger  issues  of 
preventing  personnel  exposures  that  occur  as 
a  result  of  the  failure  to  make  sur\'eys  during 
actual  or  suspected  off-normal  conditions. 

The  NRC  acknowledges  the  Licensee's 
clarification  that  the  "Surveyor"  is  an 
information  notice  for  matters  concerning 
unsealed  radioactive  materials  use  in 
research  applications  and  is  not  applicable  to 
the  teletherapy  units.  Nevertheless,  the  NRC 
is  concerned  with  the  Licensee's  lack  of 
certain  corrective  actions  following  the 
identification  of  the  violations  in  March 
1994.  First,  relative  to  Violation  I.A.  the 
Licensee  had  not.  as  late  as  its  July  20. 1994 
response,  recognized  that  the  Form  NRC-4 
was  required  by  regulation  to  be  completed 
and  on  file  prior  to  allowing  an  individual  to 
exceed  the  1.25  rem  quarterly  dose  limit. 
Second,  relative  to  Violation  l.B,  the 
Licensee's  July  20. 1994  response  fails  to 
propose  any  corrective  actions  for  preventing 


inadequate  surveys  in  the  future.  The  NRC's 
June  23. 1994  letter  highlighted  significant 
NRC  concerns  about  the  event  in  that  it 
involved  two  of  the  Licensee's  experienced 
personnel,  the  physicist  and  the  Radiation 
Safety  Officer.  Both  individuals  entered  the 
teletherapy  room  with  the  source  exposed. 
The  physicist  had  no  radiation  detection 
survey  instruments,  and  the  Radiation  Safety 
Officer  had  a  survey  meter  with  the  audible 
alarm  turned  off;  he  also  did  not  immediately 
look  at  the  meter  itself  and  only  recognized 
that  the  sources  was  exposed  after  they  were 
inside  the  room.  This  concern  was  not 
addressed  by  the  Licensee  in  its  corrective 
actions. 

Based  on  the  above,  the  NRC  concludes 
that  no  mitigation  is  warranted  for  the 
corrective  action  factor, 

3.  Licensee  Performance 

The  NRC  Enforcement  Policy.  Section 
VLB. 2(c),  states  that  the  licensee  performance 
factor  should  not  be  applied  for  those  cases 
where  the  licensee  has  not  been  in  existence 
long  enough  to  establish  a  prior  performance 
or  inspection  history.  Similarly,  mitigation 
based  on  this  factor  is  not  normally 
appropriate  where  the  area  of  concern  has 
not  been  previously  inspected,  unless  overall 
performance  is  good.  The  NRC  had  not 
insp>ected  the  teletherapy  license  since  1986 
because  of  its  inactive  status  for  medical  use, 
and  therefore,  the  NRC  had  no  recent  historj' 
upon  which  to  judge  the  Licensee's 
performance.  Moreover,  there  has  been  a 
decline  in  overall  performance,  as  evidenced 
by  the  14  violations  in  Section  11  of  the 
Notice  of  Violation  that  were  not  assessed  a 
civil  penalty. 

Based  on  the  above,  the  NRC  concludes 
that  no  mitigation  is  warranted  for  the 
licensee  pierformance  factor. 

NRC  Conclusion 

Based  on  its  evaluation  of  the  Licensee's 
response,  the  NRC  staff  concludes  that  an 
adequate  basis  for  mitigation  of  the  civil 
penalty  has  not  been  provided  by  the 
Licensee.  Accordingly,  NRC  concludes  that  a 
civil  monetary  penalty  of  S3, 750  should  be 
imposed  by  order. 

Appendix  B 

Evaluation  and  Conclusion  Regarding 
Violations  Not  Assessed  a  Civil  Penalty 

Of  the  violations  not  as.sessed  a  civil 
penalty,  the  Licensee  admitted  Violations 
II. A,  II'b,  and  II. D  through  II. M,  and  denied 
Violations  II.C  and  II. N, 

Restatement  of  Violation  II.C 

Condition  16B  of  License  48-04193-03 
requires  that  licensed  material  be  possessed 
and  used  in  accordance  with  statements, 
representations,  and  procedures  contained  in 
a  letter  dated  December  11, 1992. 

The  section  entitled  "Safety  Device 
Checks"  of  that  letter  states,  in  pan,  that  the 
electrical  stops  will  be  tested  for  proper 
operation  before  each  patient  or  monthly, 
whichever  is  greater. 

Contrar>'  to  the  above,  the  electrical  stops 
were  not  tested  for  proper  operation  monthly 
or  before  a  patient  was  treated  in  November 
1993. 


Summary  of  the  Licensee's  Response  to 
Violation  II.C 

The  Licensee  indicates  that  the  electrical 
stops  were  tested  after  completing  the 
installation  of  the  unit  in  April  1993. 
Documentation  of  this  testing  was  submitted 
to  the  NRC  in  a  letter  dated  May  5. 1993.  The 
Licensee,  therefore,  concludes  that  Condition 
16B  or  License  No.  48-04193  was  met 
because  the  electrical  stops  were  tested  prior 
to  the  patient  being  treated  in  November 
1993. 

NRC  Evaluation  of  the  Licensees  Response  to 
Violation  II.C 

Licensee  Condition  16  specifically  states 
that  the  NRC  regulations  shall  govern  unless 
the  statements,  representations,  and 
procedures  in  the  licensee's  application  and 
correspondence  are  more  restrictive  than  the 
regulations.  10  CFR  35.634(d)(3)  requires  that 
a  licensee  authorized  to  use  a  teletherapy 
unit  for  medical  use  shall  perform  safety 
spot-checks  of  each  teletherapy  facility  once 
in  each  calendar  month  that  assure  proper 
operation  of  the  electrical  stops.  The 
Licensee's  commitment  as  referenced  in 
License  Condition  16B  cannot  be  less 
restrictive  than  the  regulation  unless  an 
exemption  is  obtained.  The  test  of  the 
electrical  stops  following  installation  of  the 
unit  in  April  1993  does  not  meet  the 
minimum  regulatory  requirement  to  test  once 
per  month.  Therefore,  the  NRC  concludes 
that  Violation  II.C  did  occur  as  stated. 

Restatement  of  Violation  UN 

lO^FR  35.32(a)(1)  requires,  in  part,  that 
the  licensee  establish  and  maintain  a  written 
quality  management  program  which  must 
include  written  policies  and  procedures  to  . 
meet  the  objectives  that,  prior  to  the 
administration,  a  written  directive  is 
prepared  for  any  brachytherapy  radiation 
dose. 

Item  3  of  the  licensee's  quality 
management  program  states,  in  part,  that  a 
written  directive  will  be  used  for  every 
brachytherapy  patient  and  will  include 
specific  information,  including  the  isotopie, 
total  number  of  sources,  and  the  total  time  or 
dose  to  be  delivered. 

10  CFR  35.2  defines  a  written  directive  as 
an  order  in  writing  for  a  specific  patient, 
dated  and  signed  by  an  authorized  user  prior 
to  the  administration  of  a 
radiopharmaceutical  or  radiation  and 
containing  certain  other  specific  information. 
As  descril>ed  in  Item  (6)  of  the  QMP  all  other 
brachytherapy  shall  include  the  following 
spiecific  information: 

(i)  Prior  to  implantation:  the  radioisotope, 
number  of  sources,  and  source  strength  and; 

(ii)  After  implantation,  but  prior  to 
completion  of  the  procedure:  the 
radioisotope,  treatment  site,  and  total  source 
strength  and  exposure  time  (or  equivalently. 
the  total  dose). 

Conlran,'  to  the  above,  the  written  directive 
for  a  brachytherapy  patient  did  not  contain 
all  the  required  information.  For  example, 
the  written  directive  for  the  iridium-192 
implant  on  January  19. 1993  specified  the 
number  of  ribbons  rather  than  the  number  ot 
seeds. 
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Summary  of  the  Ucenstfe's  Htftponstf  to 
Violation  II. S 

The  Licensa«  referencos  10  CFK  35.4()0 
which  stdtes,  in  part,  that  "a  liccnsito  shall 
use  the  following  soun:6S  *    *    *  iridium- 192 
as  seeils  cucuiscd  in  nylon  ribbon,"  and 
concludes  that  a  ribbon  is  a  source.  The 
licensoe  asserts  that  sources  of  iridium- 192  as 
seeds  encased  in  nylon  ribbon  cannot  be 
directly  compared  to  sources  such  as  cesiuni- 
137  because  cesiuro-137  S(iur(.es  as  needles 
or  applicator  cells  are  readily  idpntitinhle  and 
onlv  H  fpw  are  used  at  one  time  for  patient 
treatment,  in  comparison  to  the  potential  use 
of  hundreds  of  s«eds  per  tmatment  ulilizinf; 
iridium-192  seeds  encased  in  nylon  ribbon. 
According  to  the  Licensee,  counting  the 
number  of  cesium-137  sources  takes  only  a 
relatively  short  time  since  few  are  used  and 
they  are  large  enough  to  be  scun  from  a 
distance;  whereas  counting  the  number  of 
se«!ds  encased  in  a  nylon  ribbon  would  lake 
slgniFicantiy  longer  due  to  the  .small  size  and 
the  handling  necessary  to  be  able  to 
accurately  determine  several  hundred  seeds 
contained  in  10.  20  ur  more  riblxins. 
According  to  the  Licensee,  this  woul<l  add  to 
hand  exposure,  and  some  whole  body 
exposure,  with  no  benoHt  to  the  sotircs 
preparer  or  the  patient,  and  would  be 
contrary  to  ALARA  principles. 

NRC  Evaluation  of  the  Licensee's  Hnsponse  to 
VioJation  U.N 

lOCFR  35.2,  "r>pfinitions."  states  that 
brai  hytherapy  source  means  an  lndivid\ial 
sealed  source  or  a  manufacturer-as.sembied 
source  train  that  is  not  Hesj^ed  to  be     * 
disassembled  by  the  user.  A  nylon  ribbcm 
containing  iridium-192  seeds  is  not  a 
brac:hy1hcrapy  source  because  it  can  be  cut 
by  the  user  to  amiain  any  given  number  of 
iridium  seeds.  An  iridium-192  seed  is  an 
individual  sealed  source  because  it  is  not 
designed  to  be  disassembled  by  the  user. 
Therefore,  the  NRC  concludes  that  Violation 
II. N  occurred  as  stated. 

Appendix  B 

NRC  acJmowledges  that  the  requircmuni 
involves  some  exposure,  which  should  be 
minimized  through  training  and  the  use  of 
proper  eqiiipnu-nl.  The  n;quireinent  benefits 
the  patient  because  it  helps  to  assure  that  the 
radiation  dos<>  delivered  is  the  duse  intended 
by  the  pres<Tibing  physician. 

NR(:  Conclusion 

The  Licenstie  has  not  provid«.-<l  an  udtn^iiate 
Ikisis  for  withdrawal  of  Violations  ll.C  and 
II. N.  Therefore,  the  NRC  concludes  that 
Violations  II. C  and  II. N  occurrt-d  as  staliHl  in 
the  Notice. 

jFR  Dtk:.  94-24075  Fil«?d  9-2»V-«M;  8:45  ami 
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[Docket  No.:  *0-6027] 

Applications,  Hearings, 
Determinations,  etc.;  Sequoyah  Fuels 
Corp. 

agemcy:  Nuclear  Regulatory 
<  ^mmi-ssion. 


ACTION:  Sequoyah  Fuels  Corporation, 
Ciore,  Oklahoma  Consideration  of 
Amendment  to  Source  Material  License 
and  Opportunity  for  a  Hearing. 

This  is  a  notice  to  inform  the  pubHc 
that  the  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  lo  Source  Material 
License  No.  SUB-1010,  issued  to 
Sequoyah  Fuels  Corporation  (SFC),  at 
the  Sequoyah  Facility.  Gore,  Oklahoma. 
The  licensee  requested  the  amendment 
in  a  letter  dated  July  19,  1994  for 
changes  to  implement  the  new  10  CFR 
Part  20  and  other  administrative 
changes  at  SFC.  These  chan>;es  include 
changes  in  nomenclature  to  conform 
with  the  SI  standards,  and  deletion  of 
reference  to  production-related 
activities  that  ceased  with  the  1993 
shutdown. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of  the 
NRC's  rules  of  practice  for  domestic 
licen.sing  proceedings  in  10  CFR  Part  2" 
(.54  FR  8269).  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
afiected  by  this  proceeding  may  Hie  a 
request  for  a  hearing  in  accordance  with 
§  2.1205(c).  A  reque.st  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Ro«:kville.  MO 
20852:  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  lo  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requester  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  con(;em 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  pro<:eeding;  and 


(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §2.1205(c). 

Each  request  for  a  hearing  must  al.so 
be  served,  by  delivering  it  personally  or 
by  mail,  to: 

(1)  The  applicant.  Sequoyah  Fuels 
Corporation,  to  the  attention  of  Mr.  John 
H.  Ellis,  President,  P.O.  Box  610,  Gore. 
OK  74435;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852.  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Cxjmmission,  Washington.  CNC  20555. 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  NRC's  "Informal  Hearing  Procedures 
for  Adjudications  in  Material  Licensing 
Proceedings"  in  10  CFR  Part  2,  .subpart 
L. 

For  further  details  with  respmi  to  this 
action,  see  the  appliiafion  for 
amendment  dated  May  6,  1994,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Wa.shington,  DC  20555  and  at  the 
lo<:al  public  document  room  located  at 
Stanley  Tubbs  Memorial  Library,  101  E. 
Cherokee,  Sallisaw,  Oklahoma  74955. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  Septemlx!r,  1994. 

For  the  Nuclear  Regulatory  Commissifin. 
John  H.  Austin, 

Chief.  Lo^-Level  Wnsteand Devommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Of fice  of  Nuclear  Matf rial 
Safety  and  Safeguards. 
IFR  Doc.  94-24074  Filed  9-28-94;  8;45  am) 
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OFFICE  OF  SPECIAL  COUNSEL 

Agency  Forms  Submrtted  tor  Office  of 
Management  and  Budget  (OMB) 
Review  Notice 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  Chapter  35),  the 
U.S.  Office  of  Special  Counsel  (OSC)  has 
.submitted  a  proposal  for  the  collection 
of  information  to  OMB  for  review  and 
approval. 

(1)  Collection  title:  OSC  Customer 
Surveys. 

(2)  Foims  submitted:  OSC  Forms  48- 
48c. 

(3)  OMB  Number.  New  Information 
Collection. 

(4)  Expiration  dote  of  current  OMB 
cleamnce:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request.  New  collection. 


(6)  Frequency  of  response:  Once  per 
matter  completed  by  OSC  (maximum). 

(7)  Respondents:  Federal  employees 
will  be  the  primary  respondents.  State 
or  local  government  employees, 
businesses  or  other  for-profit  entities, 
non-profit  institutions,  and  small 
businesses  or  organizations  may  be 
respondents  on  an  occasional, 
infrequent  basis. 

(8)  Estimated  annual  number  of 
respondents:  2,320  (maximum). 

(9)  Total  annual  responses:  2,230 
(maximum). 

(10)  Averge  time  per  response:  .2708 
hours. 

(11)  Total  annual  reporting  hours: 
628.256. 

(12)  Collection  description:  Four 
written  surveys  seeking  qualitative 
information  in  completed  cases  from 
individuals  who  have  (a)  alleged 
prohibited  personnel  practices;  (b) 
alleged  prohibited  personnel  practices 
or  Hatch  Act  violations  resolved  after 
full  field  investigation  by  OSC;  (c) 
received  written  Hatch  Act  advisory 
opinions,  or  alleged  Hatch  Act 
violations  resolved  without  field 
investigation:  and  (4)  disclosed  possible 
wrongdoing  by  federal  agencies  to  OSC. 

ADDRESSES:  Comments  regarding  the 
information  collection  should  be 
addressed  to  Erin  M.  McDonnell, 
Associate  Sjiecial  Counsel  for  Planning 
and  Advice,  U.S.  Office  of  Special 
Counsel,  1730  M  Street,  NW..  Suite  300, 
Washington,  DC  20036-4505.  and  the 
OMB  reviewer,  Joseph  F.  Lackey,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Room  10235. 
1725-17th  Street.  NW.,  Washington.  DC 
20503. 

POn  FURTHER  INFORMATION  CONTACT: 
Erin  M.  McDonnell,  Associate  Special 
Counsel  for  Planning  and  Advice,  U.S. 
Office  of  Special  Counsel,  1730  M 
Street,  NW.,  Suite  300,  Washington,  DC 
20036-4505,  (202)  653-8971  [phonel, 
(202)  653-5151  (fax). 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  forms  and  supporting  documents 
can  be  obtained  from  Erin  M. 
McDonnell,  Associate  Special  Counsel 
for  Planning  and  Advice,  at  the  address 
shown  above. 

Dated:  September  22,  1994 
James  A.  Kahl, 
Deputy  Special  Counsel. 

U.S.  Office  of  Special  Counsel;  Generic 
Clearance  Request  for  Approval  of 
Customer  Survey  Activities 

Date:  September  22,  1994. 

Contact:  Erin  M.  McDonnell,  (202)  653- 
8971. 


I.  Introduction 

The  U.S.  Office  of  Special  Counsel 
(OSC)  requests  that  the  Office  of 
Management  and  Budget  (OMB)  issue  a 
generic  clearance  of  customer  surveys 
that  OSC  intends  to  send  to  individuals 
who  seek  the  agency's  assistance.  In 
developing  these  customer  surveys.  OSC 
was  guided  by  OMB's  "Resource 
Manual  for  Customer  Surveys"  (Odober 
1993  edition). 

While  OSC  is  not  subject  to  the 
requirements  of  Executive  Order 
12862,1  OSC  is  placing  increased 
emphasis  on  customer  service  activities 
consistent  with  the  principles  and 
objectives  of  the  executive  order.  In  the 
.  spirit  of  the  order,  OSC  provided  an 
update  on  current  and  planned 
customer  services  activities  to  the 
National  Performance  Review  on 
September  8. 1994. 

A.  Overview  of  OSC s  Activities 

■The  U.S.  Office  of  Special  Counsel  is 
an  independent  agency  responsible  for: 

•  The  investigation  of  allegations  of 
prohibited  personnel  practices  defined 
by  law  at  5  U.S.C.  2302(b)  (including 
reprisal  for  whistleblowing),  and  other 
activities  prohibited  by  civil  service 
law,  rule  or  regulation,  and  the 
initiation  of  corrective  and  disciplinary 
actions  when  such  remedial  actions  are 
warranted; 

•  The  interpretation  and  enforcement 
of  Hatch  Act  provisions  on  political 
activity  in  Chapters  15  and  73  of  Title 

5  of  the  U.S.  Code;  and 

•  The  provision  of  a  secure  channel 
through  which  federal  employees  may 
make  disclosures  of  information 
evidencing  violations  of  law,  rule  or 
regulation,  gross  waste  of  funds,  gross 
mismanagement,  abuse  of  authority,  or 
a  substantial  and  specific  danger  to 
public  health  or  safety,  without 
disclosure  of  the  employee's  identity 
(except  with  the  employee's  consent). 

Allegations  of  prohibited  personnel 
practices  and  other  activities  prohibited 
by  civil  service  law,  rule  or  regulation, 
and  allegations  of  Hatch  Act  violations 
are  initially  reviewed  by  OSC's 
Complaints  Examining  Unit  (CEU). 
After  a  thorough  initial  investigation. 
CEU  refers  matters  stating  a  potentially 
valid  statutory  claim  to  the  Investigation 
Division  for  full  field  investigation. 
Finally,  the  Prosecution  Division 
reviews  completed  field  investigations 
to  determine  whether  the  inquiry  has 
established  any  violation  of  Law,  rule  ot 


'  Pursuant  to  discussions  with  Mr.  Greg  Wood  at 
the  National  Performance  Review,  we  understand 
that  OSC  is  not  subject  to  the  executive  order 
because,  with  limited  exceptions.  OSC's  direct 
customers  are  employees  of  I  he  federal  government. 


regulation,  and  whether  the  matter 
warrants  corrective  or  disciplinary 
action,  or  both.  If  such  action  is 
appropriate,  matters  may  be  resolved 
through  negotiation  with  the  parties 
involved  or,  if  those  efforts  are 
unsuccessful,  through  litigation  before 
the  U.S.  Merit  Systems  Protection 
Board.  In  Fiscal  Year  (FY)  1993.  OSC 
received  2.256  new  matters  containing 
allegations  of  prohibited  personnel 
practices.  Hatch  Act  violations  or  other 
allegations  of  wrongdoing,  and  we 
completed  actions  in  1,951  such 
matters. 

In  addition  to  the  Hatch  Act  activities 
described  above,  OSC  also  interprets 
and  provides  advice  about  that  Act. 
During  FY  1993,  OSC's  Hatch  Act  Unit 
issued  219  written  advisory  opinions, 
provided  1,109  oral  advisory  opinions 
in  response  to  telephone  inquiries,  and 
responded  to  an  additional  718 
telephone  inquiries  requesting  general 
information. 

Finally,  OSC's  Disclosure  Unit  (the 
agency's  secure  channel  for 
whistleblower  disclosures)  receives  and 
evaluates  disclosures  from  federal 
employees  about  violations  of  law,  rules 
or  regulations,  or  other  wrongdoing 
involving  federal  agencies.  In  some 
instances,  OSC  is  required  to  refer  these 
allegations  to  the  head  of  the  agency 
involved  for  an  investigation  and  a 
report.  In  other  cases,  OSC  may  require 
the  agency  head  to  review  the  matter 
and  inform  OSC  of  what  actions,  in  any, 
will  be  taken.  In  FY  1993,  OSC's 
Disclosure  Unit  received  and  considered 
209  disclosure  matters,  and  resolved  78 
such  matters. 

B.  OSC's  Proposed  Customer  Sur\'ey 

Efforts 

OSC  plans  to  use  four  different 
written  surveys  to  elicit  qualitative 
information  from  customers  served  by 
the  agency.  The  surveys  will  be  sent 
to— 

•  Individual's  alleging  prohibited 
personnel  practices  whose  cases  have 
been  completed  by  OSC  after  review  by 
the  Complaints  Examining  Unit 
(Attachment  A); 

•  Individuals  alleging  prohibited 
personnel  practices  or  Health  Act 
violations  whose  cases  have  been 
completed  by  OSC  (regardless  of  the 
disposition)  after  a  full  field 
investigation  and  review  by  the 
Prosecution  Division  (Attachment  B); 

•  Individuals  who  have  received 
wTitten  advisory  opinions  about 
allowable  and  unallowable  political 
activity  under  the  Hatch  Act.  or  whose 
Hatch  Act  complaints  have  been 
resolved  without  a  full  field 
investigation  (Attachment  C);  and 
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•  Individuals  whose  disclosures  of 
possible  wrongdoing  by  federal  agencies 
have  been  acied  on  by  the  OSC 
Disclosure  Unit  (regardless  of  the 
disposition  of  the  case)  (Attachment  D). 

OSC  plans  to  distribute  the  four 
survey  forms  on  a  trial  twsis  to 
approximately  180  customers,  selected 
from  OSC  computer  lists  of  matters 
completed  in  FY  1994.  These  customers 
will  represent  a  stratified  cross-sef:tion 
of  individuals  in  each  of  the  four 
customer  groups  to  which  the  surveys 
relate.  Based  upon  feedback  from  these 
customers,  OSC  will  make  necessary 
revisions  to  the  survey  forms  and  will 
determine  the  scope  and  frequency  of 
.survey  activity  planned  for  the  balrfnce 
of  the  three-year  authorization  period 
sought  by  this  reouest. 

Attachment  E  details  OSC's  customer 
survey  efforts  (with  projectod  burden 
hours  if  it  adopts  the  most 
comprehensive  strategy — i.e.,  surveys  of 
customers  in  all  completed  OSC  cases 
for  calendar  years  1995-97.  Of  course. 
OSC  will  notify  OMB  of  the  surveying 
strategy  it  adopts  after  the  trial  period. 
Similarly,  to  the  extent  that  the  survey 
forms  need  to  be  significantly  revised  or 
supplemented  due  to  intervening 
developments,  such  as  amendments  to 
OSC's  .statutory  authority,  we  will  also 
notify  OMB.» 

OSC  agrees  to  prepare  and  submit 
annual  progre.ss  reports  on  its  customer 
survey  efforts  as  necessary  at  the  end  of 
calendar  years  1995-1997.  Any  reports 
submitted  will  include  the  number  of 
burden  hours  used,  a  summary  of 
activities  undertaken  and  the  results 
achieved,  and  will  address  any  revisions 
reqiiired  in  the  clearance. 

OSC  plans  to  continue  to  draw  upon 
the  experience  of  other  government 
agencies  with  customer  survey  plans, 
and  to  exchange  information  about  best 
practices  and  successes  with  those  plans 
and  survey  activities.  Funds  permitting, 
we  also  hope  to  make  use  of  training 
opportunities  offered  by  the  Joint 
Program  in  Survey  Methodology  and 
other  sources  to  assist  us  in  refining  our 
survey  methodologies. 

While  OSC  cannot  promise  particular 
results  in  advance  in  any  given  case,  the 
Spo<:ial  Counsel  has  made  it  a  priority 
of  the  agency  to  do  as  much  as  we 
legally  can  for  individuals  who  seek  the 
agency's  assistance.  This  emphasis  on 
customer  service  encompa.sses  many 
things,  including  providing  timely 


''  Kor  axample,  saaLlmenl  of  n»w  authori/InK 
|p)|Ulalton  pending  In  CongrM*.  under  which  OSC 
would  bo  Kiven  juriidlction  to  invwtigate 
compUinlj  from  amployeM  of  f;o\'»rnni«nt 
corpomioni  alleging  reprlul  for  whistleblowlng. 
would  incre«a«  (h«  numbart  of  individuals  nubjiHt 
to  OS(;'»  pmpoited  suney  activity. 


responses,  treating  customers 
courteously  and  respectfully,  and 
resolving  reasonable  doubts  in  favor  of 
persons  who  come  to  OSC  for  help. 
Consistent  with  the  priority  the  Special 
Counsel  has  placed  on  customer  service, 
she  has  appointed  a  senior  official, 
Associate  Special  Counsel  for  Planning 
and  Advice  Erin  M.  McDonnell,  to 
oversee  and  direct  the  agency's 
customer  surveying  efforts.  All  of  these 
endeavors  reflect  OSC's  commitment  to 
provide  the  highest  quality  of  service  to 
its  customers. 

II.  Supporting  Statement 

A.  Justification 

1.  Circumstances  of  infonnation 
collection.  OSC  is  requesting  generic 
approval  to  conduct  qualitative 
customer  satisfaction  surveys  over  the 
next  three  years,  which  are  designed  to 
determine  federal  employees'  and  other 
customers'  .satisfaction  with  OSC's 
current  services.  (See  Attachment  E.) 
These  surveys  are  voluntary  and  they  do 
not  solicit  information  that  is  required 
by  law  or  regulation. 

2.  Purposes  of  collective/ 
consequences  of  not  collecting  the 
information.  Approval  of  this 
information  collection  will  enable  OSC 
management  and  staff  to  obtain 
infurniation  necessary  to: 

•  Explore  customer  perceptions, 
expectations  and  experience  with  OSC; 

•  Assess  levels  of  customer 
satisfaction: 

•  Identify  areas  where  improvements 
can  be  made; 

•  Link  results  with  management 
planning  and  other  agency  operations: 

•  Establish  customer  ser\'ice 
standards  and  actionable  measures: 

•  Improve  external  relations  with 
customers;  and 

•  Build  customer  awareness  at  all 
levels  of  the  organization. 

As  indicated  in  the  introduction  to 
this  request,  it  is  an  agency  priority  to 
ensure  the  efficiency  and  effectiveness 
of  the  service  provided  by  OSC  to 
individuals  seeking  its  assistance. 
Failure  to  pursue  the  collection  of  the 
information  sought  will  deprive  the 
agency  of  information  necessary  to 
perform  the  functions  listed  above.  OSC 
will  mak^all  survey  results  to  Congress 
and  other  requestors  in  accordance  with 
applicable  laws  and  regulations. 

3.  Use  of  improved  information 
technology  to  reduce  burden,  or 
technical  or  legal  obstacles  to  reducing 
burden:  Improved  information 
technology  will  be  used  whenever 
practicable  to  reduce  the  burden  on  the 
public.  There  are  no  technical  or  legal 
obstacles  to  reducing  this  burden. 


4.  Efforts  to  identify  duplication: 
Duplication  of  effort  or  information 
collecied  will  be  avoided  by  surveying 
a  customer  only  once  for  each  matter  he 
or  she  submits  to  OSC.  OSC's  customer 
survey  program  will  also  include 
training  of  staff  involved  in  survey 
activities  by  the  senior  agency  official 
responsible  for  coordinating  the 
program.  Such  training  will  alert  the 
staff  to  implementation  issues, 
including  duplication  of  effort  or 
information  collected. 

5.  Reason(s)  for  inability  to  use  or 
modify  similar  information  already 
available  for  intended  purposes:  OSC  is 
not  aware  of  any  prior  survey  of  all 
categories  of  its  customers.  Indeed,  the 
most  recent  General  Accounting  Office 
review  of  OSC  operations  (dated 
November  1993)  focused  only  on  the 
agency's  handling  of  whistleblower 
reprisal  cases.  Moreover,  that  GAO 
survey  did  not  reflect  new  procedures 
implemented  by  the  Special  Counsel 
(the  head  of  the  agency)  over  the  past 
two  years. 

6.  Methods  used  to  minimize  burden 
on  small  businesses  or  other  entities: 
Very  few  small  businesses  or  other 
small  entities  will  be  affected  by  these 
efforts.  To  the  extent  that  a  small 
business  may  be  a  customer  (e.g.,  by 
making  a  Hatch  Aci  complaint),  the 
burden  will  be  kept  to  a  minimum  by 
asking  for  opinions  on  a  voluntary  basis, 
and  by  asking  for  only  the  information 
needed  to  obtain  opinions  on  OSC's 
performance  in  areas  of  concern. 

7.  Consequence  to  federal  program  or 
policy  actixities  of  less  frequent 
collections:  Failure  to  conduct  a  trial 
distribution  of  surveys  to  the  four 
customer  categories  identified  by  OSC 
would  deprive  the  agency  of  an  effective 
tool  for  refinement  of  the  surveys  as 
neces.sary  to  improve  their  utility  and 
minimize  the  burden  on  respondents.  In 
making  its  decision  about  the  scope  and 
frequency  of  sur\'ey  activity  after  the 
trial  distribution,  OSC  will  take 
appropriate  steps  to  assure  that  the 
collections  of  information  are  the  least 
burdensome  necessary  to  accomplish 
agency  functions  and  achieve  program 
objectives. 

8.  Special  circumstances  that  require 
collection  to  be  conducted  in  a  manner 
inconsistent  with  the  guidelines  in  5 
C.F.R.  1320.6:  The.se  collections  will  be 
conducted  in  accordance  with  the 
guidelines  in  5  C.F.R.  1320.6. 

9.  Efforts  to  consult  with  persons 
outside  the  agency:  OSC's  survey  plan 
was  developed  after  review  of  the  OMB 
Resource  Manual  for  Customer  Surveys, 
we  have  also  consulted  with  several 
federal  agencies — including  the 
Departments  of  Justice  and  Commerce, 
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and  the  Office  of  Personnel 
Management— and  will  continue  these 
efforts.  Moreover,  survey  recipients  will 
be  invited  to  comment  on  the  surveys 
during  the  test  period. 

10.  Assurance  of  confidentiality 
provided  to  respondents  and  the  basis 
for  the  assurance  in  statute,  regulation 
or  agency  policy:  Individuals  and 
organizations  contacted  wrill  be  assured 
of  the  confidentiality  of  their  replies 
under  5  U.S.C.  1212(g)  and  1213(h)-(i), 
5  U.S.C.  552  (Freedom  of  Information 
Act),  and  5  U.S.C.  552a,  (Privacy  Act  of 
1974)  A  Privacy  Act  notice  will  appear 
on  the  surveys  or  the  accompanying 
cover  letters.  Moreover,  survey 
respondents  are  not  required  to  provide 
their  names  or  other  identifying 
information  on  the  survey  form.  If  this 
information  is  not  supplied,  the 
respondent  cannot  be  identified. 

11.  Justification  for  questions  of  a 
sensitive  nature:  No  sensitive 
information  will  be  collected. 

12.  Estimates  of  annualized  cost  to 
the  federal  government  and 
respondents,  and  description  of  method: 
The  costs  to  the  federal  government  of 
OSC's  customer  survey  efforts  are 
expected  to  consist  of  mailing  charges 
for  surveys  and  any  follow-up  notices, 
pre-paid  return  envelopes,  and  the 
associated  overhead  costs  of  document 
preparation,  maihng  and  analysis.  The 
cost  to  respondents  will  consist  of  their 
time  in  reading  and  responding  to  the 
survey,  the  value  of  which  is  unknown. 

13.  Estimates  of  burden  of  collection 
of  information:  After  the  trial  period,  if 
OSC  decides  to  survey  all  customers  in 
all  completed  cases,  the  total  burden  on 
the  public  for  completion  of  the  four 
types  of  surveys  under  this  generic 
clearance  is  estimated  to  be  1,849  hours. 
This  is  based  upon  an  estimated  review 
and  completion  time  of  15  minutes  each 
for  three  of  the  surveys  (Attachments  A, 
C  and  D)  and  20  minutes  for  the  fourth 
(Attachment  B).  Under  this  type  of 
surveying,  the  annual  burden  (rounded 
to  the  next  higher  whole  number)  is 
estimated  to  be  620  hours  in  FY  1995; 
599  hours  in  FY  1996;  and  630  hours  in 
FY  1997. 

14.  Reasons  for  changes  in  burden: 
Not  applicable. 

15.  Collections  of  information  for 
statistical  use.  Not  applicable. 

B.  Collections  of  Information  Employing 
Statistical  Methods 

As  discussed  above,  OSC  will 
distribute  the  four  surveys  (Attachments 
A-D)  on  a  trial  basis.  Based  on  OSC's 
assessment  of  the  results  of  this  trial 
mailing,  we  will  determine  the  scope 
and  frequency  of  survey  activity 
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planned  for  the  balance  of  the  three-year 
authorization  period. 

OSC  may  determine  after  the  trial 
distribution  to  survey  all  OSC  customers 
in  cases  closed  between  FY  1995-1997, 
or  to  survey  selected  samples  of 
customers  in  one  (and  possibly  more) 
categories,  depending  upon  workload, 
cost,  and  other  relevant  factors.  Should 
any  of  the  foiir  surveys  use  statistical 
methods  to  select  respondents,  OSC  will 
supply  the  information  specified  in 
Items  1-5  of  OMB's  guidelines  on 
preparation  of  supporting  statements  for 
requests  for  OMB  approval  of 
collections  of  information  under  the 
Paperwork  Reduction  act. 

Attachments 

Attachment  A 

OSC  Form  48  (9/94) 

OMB  Control  No. 

Expiration 

Office  of  Special  Counsel  Customer 
Survey 

The  Office  of  Special  Counsel  (OSC) 
recently  completed  action  on  your 
complaint  alleging  that  your  agency 
committed  a  prohibited  personnel 
practice.  We  closed  our  file  in  this 
matter  for  the  reasons  expressed  in  the 
OSC  closure  letter.  In  order  to  better 
serve  you  and  other  federal  employees, 
we  hope  that  you  will  take  a  few 
minutes  to  answer  this  questionnaire 
and  return  it  in  the  postage  paid 
envelope. 

For  each  question  below,  please  circle 
the  most  appropriate  response. 

1.  How  did  you  hear  about  OSC? 

a.  Friend/co-worker 

b.  Employee  relations/personnel 
office 

c.  Inspector  General's  office 

d.  Congressional  office 

e.  Newspaper,  television  or  radio 

f.  Other  (please  explain) 

2.  How  long  after  you  filed  your 

complaint  did  you  receive  a  letter 
acknowledging  receipt  of  your 
complaint  by  OSC? 

a.  Less  than  one  month 

b.  More  than  one  month 

c.  I  never  received  an 
acknowledgement  letter  from  OSC 

3.  How  long  after  you  filed  your 

complaint  did  a  member  of  OSC's 
complaint  examination  staff  contact 
you? 

a.  Less  than  one  month 

b.  More  than  one  month 

c.  I  was  never  contacted  by  OSC 
complaint  examination  staff 

4.  Did  OSC's  complaint  examination 

staff  member  explain  to  you  the 
"types  of  prohibited  personnel 
practices  that  might  apply  to  your 


case,  and  OSC's  authority  to  seek 
corrective  action  in  your  ca.se? 

a.  Yes 

b.  No 

c.  Don't  recall 

5.  Please  describe  the  amount  of  time  it 

took  OSC  to  complete  its 
consideration  of  your  complaint: 

a.  Three  months  or  less 

b.  Six  months 
c  Nine  months 

d.  More  than  nine  months 

e.  Don't  recall 

6.  The  time  it  took  OSC  to  complete  its 

consideration  of  your  complaint 
was: 

a.  Longer  than  you  expected 

b.  Shorter  than  you  expected 

c.  About  the  length  of  time  your 
expected 

7.  Enclosed  with  this  survey  is  a  letter 

from  OSC  explaining  why  we 
closed  your  case.  Do  you  believe 
this  letter  clearly  explains  why  we 
were  unable  to  take  further  action 
in  your  case? 

a.  Yes 

b.  No 

If  not,  how  could  we  make  it  clearer? 
(Please  explain). 


Please  indicate  your  response  to  the 
statements  in  Questions  8-11  by 
circling  the  number  from  1  to  5  that 
best  describes  your  response. 

l=Strongly  Disagree 

2=Disagree 

3=No  Opinion 

4= Agree 

5=Strongly  Agree 

8.  The  OSC  complaint  examination  staff 

was  courteous  and  professional. 

2 
3 
4 
5 

9.  The  OSC  complaint  examination  staff 

clearly  explained  the  role  of  OSC 
and  the  OSC  complaint  process. 

1 

2 

3 

4 

5 

10.  The  OSC  complaint  examination 

staff  kept  me  informed  of  the  status 

of  my  case. 
1 
2 
3 
4 
5 

11.  The  OSC  complaint  examination 

staff  was  available  to  answer 
additional  questions  and  accept 
further  information  from  me  while 
my  complaint  was  pending. 


AnTy^ 
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I 
2 
3 

4 
5 


12.  If  you  were  satisfied  with  the  service 
you  received  from  OSC.  please  tell 
us  why. 


11.  If  you  were  dissatisped  wixh  the 
ser\  ice  you  received  from  OSC. 
please  tell  us  why. 


14.  We  invite  your  comments  or 
suggestions  on  specific  ways  in 
which  we  could  improve  our 
service. 


xa.  OPTIONAL  You  may  provide  your 
name  and  case  number  so  that  OSC 
can  look  into  any  concerns  that  you 
raised  in  this  survey. 

Your  name: 

OSC.  (;as«  numljer: 


Thank  you  for  contacting  OSC  and  for 
taking  the  time  to  complete  this 
questionnaire.  If  you  have  any  questions 
or  need  additional  information  about 
our  services,  please  call  us  at  (800)  872- 
9855.  Any  of  our  representatives  will  be 
pleased  to  help  you. 

Enclosure 

Sunvy  Comments/Suggestions 
{Optional) 

We  would  be  pleased  to  receiver  any 
comments  you  may  have  about  this 
survey,  including  any  suggestions  on 
changes  needed  to  make  specific 
questions  clearer,  or  to  otherwi.se 
improve  the  overall  survey  for  future 
recipients.  If  your  comment  or 
suggestion  pertains  to  a  particular 
survey  question  or  item,  plea.se  specify 
the  question/item  number  under  the 
column  provided.  Thank  you. 


Question  Item 


Comment  suggeshon 


UMI 


Attachment  B 

OSC  Form  48a  (9/94) 

OMB  Control  No. 

Expiration 

Office  of  Special  Counsel  Ctistonirr 
Survey 

The  Office  of  Special  Counsel  (OSC) 
recently  completed  action  on  your 
complaint  alleging  a  violation  of  the 
Hatch  Act  or  that  your  agency 
committed  a  prohibited  personnel 


practice.  In  order  to  better  ser\'e  you  and 
other  federal  employees,  we  hope  that 
you  will  take  a  few  minutes  to  answer 
this  questionnaire  and  return  it  in  the 
enclosed  paid  envelope. 

For  each  question  below,  please  circle 
the  most  appropriate  response. 

1.  How  did  you  hear  about  OSC? 

a.  Friend/co-worker 

b.  Employee  relations/ personnel 
office 

c.  Inspector  General's  office 

d.  Congressional  office 

e.  Newspaper,  television  or  radio 

f.  Other  (please  explain) 

2.  Please  indicate  the  subject  matter  of 

your  case. 

a.  A  prohibited  personnel  practice 
involving  whistleblowing 

b.  A  prohibited  personnel  practice  not 
involving  whistlelbowing 

c.  A  combination  of  whistleblowing 
and  other  prohibited  personnel 
practices 

d.  Freedom  of  Information  Act 
e  Hatch  Aci 

3.  What  was  the  final  action  taken  by 

OSC  in  your  case? 
a.  My  case  was  investigated  and 

closed 
b  My  case  was  investigated  and 

settled 
c.  My  case  was  investigated  and 

brought  before  the  U.S.  Merit 

Systems  Protection  Board 

4.  How  long  af^er  you  were  notified  thot 

your  ca.se  had  been  referred  for  a 
full  field  investigation  did  OSC 
investigative  staff  contact  you? 

a.  One  month  or  less 

b.  More  than  a  month 

c.  I  w  as  never  contacted  by  OSC 
investigative  staff 

d.  I  was  never  notified  that  my  case 
had  been  referred  for  investigation 

5  Did  an  OSC  investigative  staff 
member  explain  the  role  of  OSC 
and  how  the  investigation  would  be 
conducted? 

a.  Yes 

b.  No 

c.  Don't  recjll 

If  the  explanation  was  unclear,  how- 
could  he/she  have  made  the 
explanation  clearer?  (Please 
explain). 


6.  Did  an  OSC  investigative  staff 
member  explain  OSC's 
investigation  process  ond  what 
OSC's  procedures  would  be  af^er 
the  investigation  was  completed? 

a.  Yes 

b.  No 

c.  Don't  recall 

If  the  explanation  was  unclear,  hov^ 
could  he/she  have  made  the 


explanation  clearer?  (Please 
explain). 


7.  Did  an  OSC  investigative  staff 
member  ask  you  what  your 
expectations  were  for  corre<;tive 
action? 

a.  Yes 

b.  No 

c.  Don't  retail 

Please  indicate  your  response  to  the 
statements  in  Questions  8-10  by 
circling  the  number  from  1  to  5  that 
best  describes  your  response. 
l=Strongly  Disagn« 
2=Disagree 
3=No  Opinion 
4= Agree 

5=Strongly  Agree 
R.  The  OSC  investigative  staff  was 
courteous  and  professional. 
1 
2 
3 
4 
5 

9.  The  OSC  investigative  staff  kept  me 

informed  of  the  status  of  the 

investigation. 
1 
2 
3 
4 
5 

10.  The  OSC  investigative  staff  was 

available  to  answer  additional 
questions  and  accept  information 
from  me  while  my  case  was  being 
investigated. 

1 

2 

3 


11.  Were  you  ever  contacted  by  an  OSC 

legal  staff  member  by  letter  or  by 
telephone  about  your  ca.se? 

a.  Yes 

b.  No  (Skip  to  Question  13) 

c.  Don't  recall  (Skip  to  Question  13) 

12.  When  you  were  contaded  by  the 

OSC  legal  staff,  were  you  given  an 
explanation  of  the  action  OSC 
would  take  in  your  case,  the  reasons 
for  OSC's  decision  to  take  that 
action,  or  the  options  available  to 
you  in  pursuing  a  resolution  of  your 
case? 

a.  Yes 

b.No 

c  Don't  recall 

d.  Not  applicable 

If  the  explanation  was  unclear,  how 
c»uld  it  have  been  made  clearer? 
(Please  explain). 
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13.  Did  you  receive  periodic  notification 
from  the  OSC  legal  staff  on  the 
status  of  your  case? 

a.  Yes 

b.No 

c.  Don't  recall 
If  yes,  did  these  notifications  provide 
adequate  information  about  the 
status  of  your  case?  (Please 
explain). 


14.  If  you  received  a  letter  from  OSC 
informing  you  of  the  closure  of  your 
case,  do  you  believe  that  the  letter 
(copy  enclosed)  clearly  explains 
why  OSC  was  unable  to  take  further 
action  in  your  case? 

a.  Yes 

b.No 

c.  I  did  not  receive  a  closure  letter 
from  OSC. 
If  the  explanation  was  unclear,  how 
could  we  make  it  clearer? 


Please  indicate  your  response  to  the 
statements  in  Questions  15-18  by 
circling  the  number  from  1  to  5  that 
best  describes  your  response. 

l=Strongly  Disagree 

2=:Disagree 

3=No  Opinion 

4= Agree 

5=Strongly  Agree 

15.  The  OSC  legal  staff  treated  me  in  a 

courteous  and  professional  manner. 
1 
2 
3 
4 
5 

16.  The  OSC  legal  staff  clearly  explained 

OSC's  litigation  process  and 

procedures. 
1 
2 
3 
4 
5 

17.  The  OSC  legal  staff  was  available  to 

answer  additional  questions  and 
accept  further  information  from  me 
while  he/she  was  handling  my  case. 

2 
3 
4 
5 

18.  If  your  case  was  brought  before  the 

U.S.  Merit  Systems  Protection 
Board  by  OSC,  please  indicate  your 
response  to  the  following 
statements  by  circling  the  number 
from  1  to  5  that  be.st  describes  your 
response.  (Please  skip  any  question 
that  is  inapplicable  to  your  case.) 
(a)  The  OSC  legal  staff  adequately 


prepared  me  for  my  deposition. 

2 
3 
4 
5 

(b)  The  OSC  legal  staff  adequately 
prepared  me  for  my  direct 
examination  at  the  hearing. 

1 

2 

3 

4 

5 

U)  The  OSC  legal  staff  adequately 
prepared  me  for  my  cross- 
examination  at  the  hearing. 

2 
3 
4 

5 
If  you  were  satisfied  with  the 

preparation  you  received  from  the 
OSC  legal  staff,  please  tell  us  why. 


If  you  were  dissatisfied  v;Hh  the 

preparation  you  received  from  the 
OSC  legal  staff,  please  tell  us  why. 


19.  If  your  case  was  settled  before  a 
hearing  at  the  U.S.  Merit  Systems 
Protet:tion  Board,  were  you  satisfied 
with  the  settlement  OSC 
negotiated? 

a.  Yes 

b.No. 

c.  My  c-ase  was  not  settled 
If  you  were  satisfied  with  the 
settlement,  please  tell  us  whv 


If  you  were  dissatisfied  with  the 
settlement,  please  tell  us  whv. 


20.  If  you  were  satified  overall  with  the 
service  you  received  from  OSC, 
please  tell  us  why. 


21.  If  you  were  dissatisfied  overaW  with 
the  service  you  received  from  OSC, 
please  tell  us  why. 


22.  We  invite  any  comments  or 
suggestions  on  specific  ways  in 
which  we  could  improve  our 
.service. 


23.  OPTIONAL:  You  may  provide  your 
name  and  case  number  so  that  OSC 
can  look  into  any  concerns  that  you 
raised  in  this  survey. 

Your  name: 

OSC  case  number: 


Thank  you  for  contacting  OSC  and  for 
taking  the  time  to  complete  this 
questionnaire.  If  you  have  any  questions 
or  need  additional  information  about 
our  services,  please  call  us  at  (800)  872- 
9855.  Any  of  our  representatives  will  be 
pleased  to  help  you. 

Enclosure 

Survey  Comments/Suggestions 
(Optional) 

We  would  be  pleased  to  receive  any 
comments  you  may  have  about  this 
survey,  including  any  suggestions  on 
changes  needed  to  make  specific 
questions  clearer,  or  to  otherwise 
improve  the  overall  survey  for  hiture 
receipients.  If  your  comment  or 
suggestion  pertains  to  a  particular 
survey  question  or  item,  please  specify 
the  question/item  number  under  the 
column  provided.  Thank  you. 

Question/Item  „ 

No.  Comment'Suggestion 


Attachment  C 

OSC  Form  48b 
OMB  Control  No. 
Expiration 


Office  of  Special  Counsel  Customer 
Survey 

The  Office  of  Special  Counsel  (OSC) 
recently  completed  its  review  of  your 
Hatch  Act  complaint,  or  sent  you  a 
written  Hatch  Act  advisory  opinion.  In 
order  to  better  serve  you  and  others,  we 
hope  that  you  will  take  a  few  minutes 
to  answer  this  questionnaire  and  return 
it  in  the  enclosed  envelope. 

For  each  question  below,  please  circle 
the  most  appropriate  response. 

1.  How  did  you  hear  about  OSC? 

a.  Friend/co-worker 

b.  Employee  relations/personnel 
office 

c.  Inspector  General's  office 

d.  Congressional  office 

e.  Newspaper,  television  or  radio 

f.  Other  (please  explain) 

2.  How  long  after  you  filed  your  written 

inquiry  or  complaint  did  you 
receive  a  letter  acknowledging 
receipt  of  your  inquiry  or  complaint 
by  OSC? 

a.  Less  than  one  month 

b.  More  than  one  month 

c.  1  never  received  an 


vv 
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acknowled^Binent  letter  &om  OSC 

3.  How  long  after  you  sent  your  written 

inquiry  or  complaint  did  an  OSC 
Hatch  Act  staff  member  contact 
von? 

a.  Less  than  one  month 

b.  Mora  than  one  month 

c.  I  was  never  contacted  by  OSC 
Hatch  Ad  staff 

4.  Before  you  contacted  OSC.  did  you 

have  any  knowledt{e  of  the  Hatch 
Act? 

a.  Yes 

b.  No 

c.  Don't  recjll 

If  yes.  where  did  you  get  your 
knowledge  of  the  Hatch  Act  (circle 
all  that  apply)? 

a.  Agency  training 

b.  Hatch  Act  booklet 

c.  Newspapers,  television  or  radio 

d.  Other  (please  explain) 

5.  Please  describe  the  amount  of  time  It 

took  OSC  to  complete  its 
consideration  of  your  written 
inquiry  or  complaint: 

a.  Three  months  or  less 

b.  Six  months 

c.  Nine  months 

d.  More  than  nine  months 

e.  Don't  recall 

6.  The  time  it  took  OSC  to  complete  its 

consideration  of  your  written 
inquiry  or  complaint  was: 

a.  Longer  than  you  expected 

b.  Shorter  than  you  expected 

c.  About  the  length  of  time  you 
expected. 

7.  Enclosed  with  this  survey  is  a  letter 

from  OSC  explaining  how  the  Hatch 
Act  applies  to  your  particular 
inquiry  or  complaint.  Do  you 
believe  this  letter  clearly  explains 
the  law  and  answers  your 
questions? 

a.  Yes 

b.  No 

If  not,  how  could  we  make  it  clearer? 
(Please  explain). 

Please  indicate  your  response  to  the 
statements  in  Questions  ft-11  by 
circling  the  number  from  1  to  5  that 
best  describes  your  response. 

1  =Strongly  Disagree 

2=Disagree 

3=No  Opinion 

4=Agree 

5=Strongly  Agree 

8.  The  OSC  Hatch  Act  staff  was 

courteous  and  professional. 
1 
2 
3 
4 
5 

9.  The  OSC  Hatch  Aci  staff  clearly 

explained  the  role  of  OSC  and  its 


process  for  reviewing  written 

inquiries  or  complaints. 
1 
2 
3 
4 
5 

10.  The  OSC  Hatch  Act  staff  responded 

promptly  to  questions  about  the 
status  of  my  written  inquiry  or 
complaint. 

1 

2 

3 

4 

5 

11.  The  OSC  Hatch  Act  staff  was 

available  to  answer  additional 
questions  and  accept  information 
from  me  while  my  written  inquiry 
or  complaint  was  pending 

1 

2 

3 

4 

5 

12.  If  you  were  satisfied  with  the  service 

you  received  from  OSC.  please  tell 
us  why. 


13.  If  you  were  dissasUsfied  with  the 
service  you  received  from  OSC. 
please  tell  us  why. 


14.  We  invite  any  comments  or 
suggestions  on  sp>ecific  ways  in 
which  we  could  improve  our 
service. 


15.  OPTIONAL:  You  may  provide  your 
name  and  case  number  so  that  OSC 
can  look  into  any  concerns  that  you 
raised  in  this  survey. 

Your  name: 

OSC  case  number 


Thank  you  for  contacting  OSC  and  for 
taking  the  time  to  complete  this 
que.stionnoire.  If  you  have  any  questions 
or  if  you  need  additional  information 
about  our  services,  please  call  us  at 
(800)  85-HATCH.  Any  of  our 
representatives  will  be  pleased  to  help 
you 

Enclosure 

Survfv  Comments/Suggestions 
(Optional) 

We  would  be  pleased  to  receive  any 
comments  you  may  have  about  this 
survey,  including  any  suggestions  on 
changes  needed  to  make  specific 
questions  clearer,  or  to  otherwise 
improve  the  overall  survey  for  future 
recipients.  If  your  comment  or 


suggestion  pertains  to  a  particular 
sur\ey  question  or  item,  please  .specify 
the  question/item  number  under  the 
column  provided.  Thank  you. 


Question^ltem 
No 


Comment/Suggestion 


Attachment  D 

OSC  Form  48c 

OMB  Control  No. 

Expiration 

Office  of  Special  Counsel  Customer 
Survey 

The  Office  of  Special  Counsel  (OSC) 
recently  completed  its  review  of  your 
disclosure  alleging  a  violation  of  law, 
rule,  or  regulation,  or  that  your  agency 
committed  fraud,  waste,  or  abuse.  We 
closed  our  file  in  this  matter  for  the 
reasons  expressed  in  the  enclosed  letter. 
In  order  to  better  serve  you  and  other 
federal  employees,  we  hope  that  you 
will  take  a  few  minutes  to  answer  this 
questionnaire  and  return  it  to  us  in  the 
enclosed  postage  paid  envelope. 

For  each  question  below,  please  circle 
the  most  appropriate  respon.se. 

1.  How  did  you  hear  about  OSC? 

a.  Friend/co-worker 

b.  Employee  relations/personnel 
office 

c.  Inspector  General's  office 

d.  Congressional  office 

e.  Newspaper,  television  or  radio 

f.  Other  (Please  explain) 

2.  How  long  after  you  made  your 

disclosure  did  you  receive  a  letter 
acknowledging  receipt  of  the 
information  you  provided  to  OSC? 

a.  Less  than  one  month 

b.  More  than  one  month 

c.  I  never  received  an 
acknowledgement  letter  from  OSC 

3.  How  long  after  you  made  your 

disclosure  did  a  member  of  the  OSC 
disclosure  review  staff  contact  you? 

a.  Less  than  one  month 

b.  More  than  one  month 

c  I  was  never  contacied  by  OSC 
disclosure  review  staff 

4.  Did  an  OSC  disclosure  review  staff 

member  inform  you  that  OSC's 
authority  to  act  on  your  di.sclosure 
was  limited  by  law  to  facilitating 
between  you  and  the  agency, 
requiring  the  agency  to  investigate 
your  concerns,  and  making  any 
agency  improprieties  public? 

a.  Yes 

b.  No 

c.  Don't  recall 

5.  Enclosed  with  this  survey  is  a  letter 

from  OSC  explaining  the 
disposition  of  your  case.  Do  you 


believe  this  letter  clearly  explains 
the  actions  that  were  taken  in  your 
case? 

a.  Yes 

b.  No 

If  not.  how  could  we  make  it  clearer? 
(Please  explain). 


Please  indi<;ate  your  respon.se  to 
statements  in  Questions  6-9  by 
circling  the  number  from  1  to  5  that 
best  describes  your  response. 

l=Strongly  Disagree 

2=Disagree 

3=No  Opinion 

4=Agree 

.■j=Sfrongly  Agree 

6.  The  OSC  disclosure  review  staff  was 

courteous  and  professional. 
1 
2 
3 
4 

7.  The  OSC  disclosure  review  staff 

clearly  explained  the  role  of  OSC 

and  the  OSC  disclosure  pro<:ess. 
1 
2 
3 
4 
.5 
H.  The  OSC  disclosure  review  staff  kept 

me  informed  of  the  status  of  my 

lase. 
1 
2 

3 
4 
.5 

9.  The  OSC  disclosure  review  staff  was 

available  to  answer  additional 
questions  and  accept  further 
iiifornintion  from  me  while  my  c:ase 
uas  pending. 

1 

2 

3 

4 

5 

10.  If  you  were  satisfied  with  the  servire 

you  received  from  OSC,  plea.se  tell 
us  whv. 


11.  If  you  were  dissatisfied  with  the 
service  you  received  from  OSC, 
please  tell  us  why. 


12.  We  invite  any  comments  or 
suggestions  on  specific  ways  in 
which  we  could  improve  our 
service. 


13.  OPTIONAL:  You  may  provide  your 
name  and  case  number  so  that  OSC 
can  look  into  any  concerns  that  you 
raised  in  this  sur\'ey. 

Your  name:  — . 

OSC  case  number: ■ 

Thank  you  for  contacting  OSC  and  for 
taking  the  time  to  complete  this 
questionnaire.  If  you  haveanv 
questions  or  if  you  need  additional 
information  about  our  services, 
please  call  us  at  (800)  572-2249. 
Any  of  our  representatives  will  be 
pleased  to  help  you. 

Enclosure 

Suney  Comments/Suggestions 
I  Optional) 

We  would  be  pleased  to  receive  any 
comments  you  may  have  about  this 
sur\ey,  including  any  suggestions  on 
changes  needed  to  make  specific 
questions  clearer,  or  to  otherwise 
improve  the  overall  sur\'ey  for  future 
recipients.  If  your  comment  or 
suggestion  pertains  to  a  particular 
survey  question  or  item,  please  specify 
the  question/item  number  under  the 
column  provided.  Thank  you. 


Question/Item 
No. 


Comment/Suggestion 


Attachment  E 

Estimated  Burden  Hours  for  OSC 
Collections  of  Information:  FY  1995- 
1997 

A.  Trial  Distribution  of  Written 
Customer  Satisfaction  Sur\'eys 
IQualitative  Data) 

FY  1995: 

•  The  survey  at  Attachment  A  will  be 
sent  on  a  trial  basis  to  approximatelv  40 
individuals'  whose  r^res  containing 
allegations  of  prohibited  personnel 
practices  were  completed  by  the 
Complaints  Examining  Unit  in  FY  1994. 
The  survey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  collection 
will  be  10  hours. 

•  The  survey  at  Attachment  B  will  be 
sent  on  a  trial  basis  to  approximately  50 
individuals^  whose  cases  containing 


'  Ton  fe(Jerdl  employees  at  each  of  the  foliovvir.g 
four  grade  levels,  rarjdomly  selected  from  OSll 
computer  listings  of  matters  completed  in  FY  1994; 
(1)  lechnical/support/clerical  (l-«):  (2) 
professional/administrative/clerical  (9-11).  13)  mid- 
level  (12-14):  and  (4)  managerial  (15-StS). 

'Same as  Fn.  3,  with  10 additional  individuals 
selected  from  matters  Involving  provisions  of  the 
Hatch  Act  applicable  to  state  and  lo<:;il 
governments. 


allegations  of  prohibited  personnel 
practices  or  hatch  Act  violations  were 
completed  in  FY  1994  after  full  field 
investigations  and  review  by  the 
Prosecution  Division.  The  survey 
package  will  take  an  estimated  20 
minutes  to  complete.  The  total  annual 
burden  for  this  collection  will  be  17 
hours. 

•  The  survey  at  Attachment  C  will  be 
sent  on  a  trial  basis  to  approximately  .50 
individuals^  who  received  written 
Hatch  Act  advisory  opinions,  or  whose 
Hatch  Act  complaints  were  resolved 
without  a  full  field  investigation,  in  FY 
1994.  The  survey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  collection 
will  be  13  hours. 

•  The  sur\'ey  at  Attachment  D  will  b«? 
sent  to  approximately  40  individuals-* 
whose  disclosures  of  possible 
wrongdoing  by  federal  agencies  were 
acted  upon  by  the  Disclosure  Unit  bi  FY 
1994.  The  survey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  collection 
will  be  IGjiours. 

B.  Written  Customer  Satisfaction 
Surveys  (Qualitative  Data) 

Following  analysis  of  the  results  of 
the  trial  distribution  of  surveys 
described  above,  OSC  will  decide  on  the 
scope  and  frequency  of  surveys  to  be 
sent  to  the  four  categories  of  customers 
listed  above  in  cases  completed  bv  the 
agency  during  FY  1995-1997.  The  s«;ope 
and  frequency  of  OSC's  customer 
service  activity  will  be  decided  after 
consideration  of  workload,  cost,  and 
other  relevant  factors. 

Note:  The  following  projections  mpn^stMU 
maximum  annual  burdens  for  O.S(J  customer 
survey  efforts  (rounded  to  the  next  higher 
whole  numlxir).  They  have  been  pmjected 
using  the  assumption  that  O.SC  surveys  all 
customers  in  each  of  the  four  categories. 

FY  1994: 

•  The  sur\'ey  at  Attachment  A  will  b«> 
sent  to  individuals  whose  cases 
containing  allegations  of  prohibited 
personnel  practices  have  been 
completed  by  the  Complaints 
Examining  Unit  in  FY  1995. 
Approximately  1,365  such  matters  are 
expected  to  be  completed  in  FY  1995. 
The  sur\ey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  colle(;tion  is 
expected  to  be  342  hours. 

•  The  survey  at  Attachment  B  will  b^- 
sent  to  individuals  whose  cases 
containing  allegations  of  prohibited 
personnel  pradices  or  Hatch  Act 
violations  have  been  completed  in  *-"^ 


'  .Sec  Fn.  4. 
*.SeeFn.  3. 
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1995  after  tuli  field  investigatiuns  and 
review  by  the  Prosecution  Division. 
Approximately  252  such  matters  are 
expected  to  be  completed  in  FY  1995. 
The  survey  package  will  take  an 
estimated  20  minutes  to  complete.  The 
total  annual  burden  for  this  collection  is 
expected  to  be  84  hours. 

•  The  survey  at  Attachment  C  will  be 
sent  to  individuals  who  have  received 
written  Hatch  Act  advisory  opinions,  or 
whose  Hatch  Act  complaints  have  been 
resolved  without  a  full  held 
investigation,  in  FY  1995. 
Approximately  417  such  matters  are 
expected  to  be  completed  in  FY  1995. 
The  survey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  collection  is 
expected  to  be  105  hours. 

•  The  survey  at  Attachment  D  will  be 
sent  to  individuals  whose  disclosures  of 
possible  wrongdoing  by  federal  agencies 
have  been  acted  upon  by  the  Disclosure 
Unit  in  FY  1995.  Approximately  154 
such  matters  are  expected  to  be 
completed  in  FY  1995.  The  survey 
package  will  take  an  estimated  15 
minutes  to  complete.  The  total  annual 
burden  for  this  collection  is  expecled  to 
be  39  hours. 

FY  1996: 

•  The  survey  at  Attachment  A  will  be 
.sent  to  individuals  whose  cases 
containing  allegations  of  prohibited 
personnel  practices  have  been 
completed  by  the  Complaints 
Examining  Unit  in  FY  1996. 
Approximately  1.435  such  matters  are 
expected  to  be  completed  in  FY  1996. 
The  .survey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  collection  is 
expected  to  be  359  hours. 

•  The  survey  at  Attachment  B  will  be 
sent  to  individuals  whose  cases 
containing  allegations  of  prohibited 
personnel  practices  or  Hatch  Act 
violations  have  been  completed  in  FY 
1996  after  full  Tield  investigations  and 
review  by  the  Prosecution  Division. 
Approximately  265  such  matters  are 
expected  to  be  completed  in  FY  1996. 
The  survey  p<ickage  will  take  an 
estmiated  20  minutes  to  complete.  The 
total  annual  burden  for  this  collection  is 
expected  to  be  89  hours. 

•  The  survey  at  Attachment  C  will  be 
.sent  to  individuals  who  have  received 
v\'ritton  Hatch  Act  advisory  opinions,  or 
whose  Hatch  Act  complaints  have  been 
resolved  without  a  full  Held 
investigation,  in  FY  1996. 
Approximately  138  such  matters  are 
exptrcted  to  bi  completed  in  FY  1996. 
The  survey  package  will  take  an 
estimatinl  15  minutes  to  complete.  The 
total  annual  burden  for  *his  collection  is 
expected  to  be  110  hours. 


•  The  survey  at  Attachment  D  will  be 
sent  to  individuals  whose  disclosures  of 
possible  wrongdoing  by  federal  agencies 
have  been  acted  upon  by  the  Disclosure 
Unit  in  FY  1996.  Approximately  162 
such  matters  are  expected  to  be 
completed  in  FY  1996.  The  survey 
package  will  take  an  estimated  15 
minutes  to  complete.  The  total  annual 
burden  for  this  collection  is  expected  to 
be  41  hours. 

FY  1997: 

•  The  survey  at  Attachment  A  will  be 
sent  to  individuals  whose  cases 
containing  allegations  of  prohibited 
personnel  practices  have  been 
completed  by  the  Complaints 
Examining  Unit  in  FY  1997. 
Approximately  1.510  such  matters  are 
expected  to  be  completed  in  FY  1997. 
The  survey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  collection  is 
expected  to  be  378  hours. 

•  The  survey  at  Attachment  B  will  be 
sent  to  individuals  whose  cases 
containing  allegations  of  prohibited 
personnel  practices  or  Hatch  Act 
violations  have  been  completed  in  FY 
1997  af^er  full  field  investigations  and 
review  by  the  Prosecution  Division. 
Approximately  280  such  matters  are 
expected  to  be  completed  in  FY  1997. 
The  survey  package  will  take  an 
estimated  20  minutes  to  complete.  The 
total  annual  burden  for  this  collection  is 
expected  to  be  94  hours. 

•  The  survey  at  Attachment  C  will  be 
sent  to  individuals  who  have  received 
written  Hatch  Act  advisory  opinions,  or 
whose  Hatch  Act  complaints  have  been 
resolved  without  a  full  field 
investigation,  in  FY  1997. 
Approximately  460  such  matters  are 
expected  to  be  completed  in  FY  1997 
The  survey  package  will  take  an 
estimated  15  minutes  to  complete.  The 
total  annual  burden  for  this  cx)llection  is 
expecled  to  be  115  hours. 

•  The  survey  at  Attachment  D  will  be 
sent  to  individuals  whose  dis<;losures  of 
possible  wrongdoing  by  federal  agencies 
have  been  acted  upon  by  the  Disclosure 
Unit  in  FY  1997.  Approximately  171 
such  matters  are  expected  to  be 
completed  in  FY  1997.  The  survey 
package  will  taken  an  estimated  15 
minutes  to  complete.  The  total  annual 
burden  for  this  collection  is  expecled  to 
lie  43  hours. 

C.  Yearly  Total  Burden  Estimates  For 
OSC  Information  Collections 

FY  1995:  620  hours 
FY  1996:  599  hours 
FV'  1997:  630  hours 
Total:  1.849  hours 

IFK  EV-c.  94-24099  Filed  9-28-94.  8:45  am] 

BULMO  COOC  OOOO-OO-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Seil-Regulatory  Organizations; 
Applications  tor  Unlisted  Trading 
Privileges:  Notice  and  Opportunity  for 
Hearing    Boston  Stock  Exchange, 
Incorpo rated 

September  23.  1994 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(fl(l)(B)  of  the  Securities  exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  se<:urities: 

Crupo  Embotelladur  de  Mexico  S  A.  6e.  C.V. 
Dep  Shares.  No  Par  Value  (File  .No.  7- 
12B88) 
Grupo  Industrial  Durango  S.A.  de  C.V. 

(American  Depositary  Shares.  No  Par  Value 
(File  No.  7-12889) 
Grupo  Sidek  S.A  de  C.V. 

American  Depositary  shares.  No  Par  Value 
(File  No.  7-12890) 
Hyperion  2002  Term  Trust.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12891) 
Income  OpfHjrtunities  Fund  1999.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12892) 
Pakistan  Investment  Fund.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
12893) 
Clark  Automotive  Producli  Corp. 
Cijmmon  Stock.  $.01  Par  Value  (File  No.  7- 
12894) 
Duke  Realty  Investment,  Inc. 
Income  Shares.  $.01  Par  Value  (File  No.  7- 
12895) 
Exidc  Corp. 
Common  St(x:k.  $.01  Par  Value  (File  No.  7- 
12896) 
Factory  Stores  of  Ameriai.  Inc. 
Cx)mmon  Stock.  $.01  Par  Value  (File  No.  7- 
12897) 
IRT  Property  Co. 
(x>mmon  Stock.  $1.00  Par  Value  (File  No. 
7-12898) 
Premier  Industrial  Corp. 
Common  St(K:k.  No  Par  Value  (File  No.  7- 
12899) 
WCI  Steel.  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
12900) 
Western  Gas  Resources.  Inc. 
Cximmon  Stock,  $.10  Par  Value  (File  No.  7- 
12901) 
Arlxjr  Property  Trust 
Shares  of  Benencial  Interest.  No  Par  Value 
(File  No.  7-12902) 
Oneita  Industries.  Inc 
Common  Stock.  $.25  Par  Value  (File  No.  7- 
12903) 
Robert  Half  International.  Inc. 
Common  Stock.  $1.00  Par  Value  (File  Na 

7-12904) 
These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  are  invited  to 
submit  on  or  before  October  7,  1994,' 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  N.W..  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Kalz, 
Secretary. 
|FR  Doc.  94-24042  Filed  9-28-94;  8:45  ami 
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Self-Regulatory  Organizations; 
Chicago  Stock  Exchange, 
Incorporated:  Application  for  Unlisted 
Trading  Privileges  in  an  Over-the- 
Counter  Issue  and  To  Withdraw 
Unlisted  Privileges  in  an  Over-the- 
Counter  Issue 

September  22.  1994. 

On  September  19, 1994,  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"), 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
Section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
security,  i.e..  a  security  not  registered 
under  Section  12(b)  of  the  Act. 


File  No 

Symtx)! 

Issuer 

7-12921  ... 

MEOHF 

Methanex  Corpora- 
tion. Comnnon 
Stock,  no  par 
value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  CHX  also  applied  to  withdraw 
UTP  pursuant  to  Section  12(f)(4)  of  the 
Act  for  the  following  issue: 


File  No. 

Symbol 

Issuer 

7-12922  ... 

MCAWA 

McCaw  Cellular  Com- 
munication, Inc., 
Conwnon  Stock, 
S.01  par  value. 

I»«rausp  ihis  r>olice  never  appeared  in  the 
f  edermi  Register  it  is  being  republished  to  permit 
an  opportunity  for  comment. 


A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  October  13, 1994, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  Section 
12(0(2),  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  and  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  94-24044  Filed  9-28-94,  8:45  ami 
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[Release  No.  34-34702;  File  No.  SR-PSE- 

94-18] 

Self-Regulatory  Organizations:  Notice 
Of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  inc., 
Relating  to  the  Expansion  of  the 
Exchange  s  Auto-Ex  System  Capacity 
to  20  Contracts 

.September  22. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  June  20, 1994,  the 
Pacific  Stock  Exchange,  Inc.  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  PSE  Rule 
6.87,  "Automatic  Execution  System,"  to 
allow  the  Options  Floor  Trading 
Committee  ("OFTC")  to  be  authorized  to 
increase,  on  an  issue-by-issue  basis,  the 
size  of  the  equity  option  orders  that  may 
be  eligible  to  be  executive  through  the 
Exchange's  Automatic  Execution 
System  ("Auto-Ex")  up  to  a  maximum 
of  20  contracts. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PSE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self- regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

I  A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  enhance  the  Exchange's 
ability  to  compete  for  options  order 
flow.  Accordingly,  the  Exchange  is 
proposing  to  increase  the  maximum  size 
of  equity  option  orders  eligible  for  Auto- 
Ex  and  to  provide  the  OFTC  with  the 
authority  to  designate  such  changes  on 
an  issue-by-issue  basis.  Under  the 
proposal,  the  OFTC  would  be 
authorized  to  increase  the  size  of  orders 
eligible  for  an  execution  on  Auto-Ex  to 
a  size  of  up  to  20  contracts  without  prior 
approval  from  the  Commission.' 


'  The  Commission  recently  approved  an 
Exchange  proposal  (o  allow  the  OFTC  to  increas* 
the  size  of  Auto-Ex -eligible  orders  in  oncer  more 
classes  of  multiply  traded  equity  options  to  the 
extent  that  other  options  exchanges  permit  such 
larjter-.<iie  orders  to  be  entered  into  their  own 
automated  execution  systems.  The  rule  providec 
that  if  the  OFTC  intends  to  increase  the  Auto-Ex 
size  eligibility  pursuant  to  the  rule,  the  Exchange 
will  notify  the  Commission  pursuant  to  Section 
19(b)l3)(A)  under  the  Act.  See  Securities  Exchange 
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The  Commission  approved  the  Pacific 
Options  Exchange  Trading  System 
("POETS")  and  its  Auto-Ex  feature  as  a 
pilot  program  in  January  1990.'  On  July 
30,  1993.  the  Commission  approved  the 
POETS  pilot  program  on  a  permanent 
basis.  1  The  Auto-Ex  system  permits 
eligible  market  or  marketable  limit 
orders  sent  from  member  firms  to  be 
executed  automatically  at  the  displayed 
bid  or  offering  price.  Participating 
market  makers  are  designated  as  the 
contra  side  to  each  Auto-Ex  order.* 
Participating  market  makers  are 
assigned  by  Auto-Ex  on  a  rotating  basis, 
with  the  first  market  maker  selected  at 
random  from  the  list  of  signed-on 
market  makers.  Auto-Ex  preserves 
public  Limit  Order  Book  ("Book") 
priority  in  all  options.  If  Auto-Ex 
determines  that  the  Book  price  is  at  or 
better  than  the  morket  quote,  the  Auto- 
Ex  order  is  executed  against  the  Book. 
Automatic  executions  through  Auto-Ex 
are  currently  available  for  public 
customer  orders  of  10  contracts  or  less 
in  all  series  of  options  traded  on  the 
PSE"s  options  floor. 

The  proposal  would  ptrrmit  the  OFTC 
to  change  the  order  size  parameter  for 
Auto-Ex  to  a  maximum  size  of  20 
contra<;ts  pursuant  to  an  OPTC 
determination  made  on  an  issue-by- 
issue  basis.'  The  PSE  believes  thot  any 
implementation  of  the  proposal  by  the 
OFTC  will  not  impose  any  significant 
additional  burdens  on  the  operation  and 
capacity  of  the  POETS  system  in  general 
or  on  the  Auto-Kx  system  in  particular. 
In  that  regard,  the  Exchange  has 
submitted  a  separate  capacity  statement 
to  the  Commis.sion  setting  forth  the 


Act  RkImm  No.  341  II  (M^v  2*.  1904).  SO  FR  29310 
((una  «.  im4). 

'See  Socuritira  Exchange  Ai.t  Rrleaie  No.  27I>3J 
(Unitary  IB.  lOQOI.  SS  FK  2466  (order  d|>provlng 
Kile  No.  SR-PSK-H»-26| 

'See  Securllins  txchanne  Act  Krleate  No.  .1270  i 
(Iiilv30.  19«3).  S0FR42I17(AugutlA.  1993) 
("Pt)t-rs  Appruval  Order")  Pursuant  to  the  POKFS 
Approval  Order,  the  PSE  wai  approved  to  dc<ilf{nati< 
Mpilly  option  ordom  of  10  contract*  or  )e!ia  a* 
ellglblo  lor  autom.<ni-  execution  lhroii)i)i  the  AiitO' 
Kx  lealure  o(  K)KTS  With  re^fard  lo  Index  option*, 
the  (.ommiMinn  previously  approved  a  request  by 
ttte  txi  hange  to  permit  customer  orders  of  up  to  20 
i;ontract<i  on  the  Wilshire  SrtVdII  (jip  Index  to  he 
•xer tiled  through  Auto-Ex.  S«e  Securities  Exchange 
Act  Release  No.  31397  (November  3.  19921.  S7  I  R 
53368.  53.172  (November  9.  1992) 

<  The  Commission  recently  dpprovint  an 
Exrhan|;e  proposal  setting  forth  certain  stand4iriis 
lor  market  maliars  participating  on  Auto-bx.  The 
standards  include  restrictions  on  the  numlier  of 
Aulo-Ex  trading  posts  at  which  market  mnkfrs  iiui> 
p«niciiMite  and  mandatory  logon  requirements  lo 
assure  that  market  maker*  do  not  withdraw  from 
the  system  during  volatile  market  conditions.  Si-«> 
Sorurilies  txchange  Act  Release  No.  32900 
(September  IS.  19931.  S8  KR  49076  (SeptemtM<r  21. 
1993).  ("Market  Maker  Partiti|>alion  Order"). 

*  The  Cximmission  approved  a  similar  provision 
In  !))•  POETS  Approval  Order,  sii/>ni  noir  3. 


basis  for  this  contention."  The  Exchange 
also  represents  that  the  OFTC  will 
determine  that  adequate  market  making 
capacity  exists  prior  to  increasing  Auto- 
Ex  order  size  eligibility.  The  OFTC  will 
make  such  a  determination 
notwithstanding  the  fact  that  floor 
officials  may  require  market  makers 
who  are  members  of  a  trading  crowd  to 
which  a  particular  option  class  is 
assigned  to  log  onto  Auto-Ex  in  the 
event  that  there  is  inadequate 
participation  in  that  options  class. 

(b)  Statutory  Basis 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act. 
in  general,  and  with  Section  6(h)(5).  in 
particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities  and 
to  promote  just  and  equitable  principles 
of  trade. 

(B)  Self  Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

ICI  SelfBegulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  sucii  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Se<:retar>'.  Securities  and  Exchange 


Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  20,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

IFR  Doc.  94-24040  Filed  9-28-94;  8:45  am] 
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(Release  No.  34-34701;  File  No.  SR-PTC- 
94-03] 

Seit-Regulatory  Organizations; 
Participants  Trust  Comfjany;  Order 
Approving  Proposed  Rule  Change 
Eiimmatmg  Deliverer's  Security 
Interest  and  Adding  Participant  s 
Intraday  Collateral  Lien 

.Vpiemtier  22,  1994 

On  June  23.  1994.  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-PTC-94-03)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  The 
proposed  rule  change  amends  PTC's 
rules  and  procedures  to  eliminate  the 
Deliverer's  Security  Interest  ("DSF*)  and 
to  add  the  Participant's  Intraday 
Collateral  Lien  ("PICL").  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  August  1,  1994.^  The 
Commission  received  one  comment 
letter  which  supported  the  proposal.' 
For  the  reasons  discussed  below,  the 


"See  l.ettar  from  Michael  I).  Piorson.  Senior 
Attorney,  PSE.  to  Richard  L.  Zack.  Branch  Chief. 
Options  Regulation,  Commission,  dated  Oecombor 
20.  1903  (Kile  No.  SK-PSt-93-26). 


'  17  U-'R  2O0.3O-3(a)(12)  (1993). 

M5U.S.CS78»(bKl)(19»«). 

-  Securities  Exchange  Act  Release  No.  M439  duly 
21,  1994),  59  FR  39004. 

'  Letter  from  Allen  B.  Clark.  Senior  Vice 
President.  Chemical  Bank,  to  lonathan  G.  Katz, 
Secretary,  Commission  (August  23,  1994).  The 
comment  letter  is  discussed  in  Section  II  of  this 
order 


Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

The  proposed  rule  change  amends 
PTC's  rules  and  procedures  by  deleting 
provisions  providing  for  DSI  and  adding 
a  new  Section  2  A  to  Rule  3  of  Article 
II  of  PTC's  rules  providing  for  PICL. 
Under  PTC's  processing  system,  each 
participant  holds  its  securities  on 
deposit  at  PTC  in  one  or  more  master 
accounts.  Each  master  account  is 
comprised  of  one  or  more  processing 
subaccounts.  The  processing 
subaccounts  can  include  a  proprietary 
account,  a  proprietary  seg  account,  an 
agency  account,  an  agency  seg  account, 
a  pledgee  account,  and  a  limited 
purpose  account.  Each  proprietary, 
agency,  and  pledgee  processing 
subaccount  has  a  PTC  transfer  account 
associated  with  it  for  the  intraday 
receipt  of  securities  delivered  or 
pledged  versus  payment.  Securities  are 
held  in  the  transfer  accounts  pending 
transfer  to  the  intended  receiving 
account  at  settlement.  Securities  in  the 
transfer  accounts  are  owned  by  PTC 
intraday  pending  settlement  and  may  be 
liquidated  or  pledged  by  PTC  if  at 
settlement  the  intended  recipient 
defaults  on  the  payment  of  its  end-of- 
day  debit  balance. 

DSI  was  in  essence  a  lien  on  securities 
which  were  transferred  versus  payment 
granted  in  favor  of  the  delivering 
participant.*  The  delivering  participant 
which  delivered  or  pledged  securities 
versus  pa>Tmenf  from  one  of  its 
processing  accounts  was  granted  a  DSI 
in  the  securities.'  The  DSI  was 
extinguished  upon  settlement  at  which 
time  the  securities  were  transferred  from 
the  transfer  account  to  the  appropriate 
account  of  the  receiving  participant. 

The  DSI  also  was  extinguished  with 
respect  to  securities  that  subsequently 
were  redelivered  free  or  were 
withdrawn  but  was  not  extinguished  in 
prefundings  associated  with  free 
redeliveries  or  withdrawals.  With 
respect  to  securities  that  were 
redelivered  versus  payment  from  a 
transfer  account,  the  DSI  continued  in 
favor  of  the  initial  delivering 
participant.  The  redelivering  participant 
was  not  granted  a  DSI  and  did  not 


UMI 


■•  DSI  vfa-s  a  basic  element  of  PTCs  clearing  and 
settlement  mechanism  as  formulated  by  the 
Mortgage  Backed  Securities  Qearing  Corporation 
("MBSCC").  which  was  the  predecessor  of  PTC 
PTC  purchased  the  Depository  Division  of  MBSCC 
from  the  Midwest  Stock  Exchange  in  March  1989. 
Refer  lo  Securities  Exchange  Act  Release  No.  26671 
(March  31, 1989).  54  VH  13256  (order  granting  PTC 
femporar>'  registration  as  a  clearing  agency). 

'  A  participant  which  redelivered  securities  from 
transfer  accounts  associated  with  pmces.iing 
accounts  was  not  granted  a  DSL 


acquire  any  rights  in  the  securities  other 
than  the  right  to  redirect  their  delivery 
subject  to  PTC's  rules.  The  securities ' 
continued  to  be  owned  by  PTC.  subject 
to  the  delivering  participant's  DSI,  so 
long  as  they  remained  in  a  transfer 
account. 

Under  the  proposed  rule  change,  DSI 
has  been  eliminated.  In  order  to  provide 
appropriate  protection  to  participants 
with  intraday  credit  balances  with 
respect  to  their  intraday  credit  exposure, 
such  participants  now  will  be  granted  a 
security  interest  in  secunties  in  transfer 
accounts  [i.e.  "PICL  ").  PICL  secures  a 
participant's  PICL  credit  balance  which 
is  the  amount  by  which  the  participant's 
credit  balances  exceed  its  debit  balances 
adjusted  to  eliminate  the  amount  of  any 
credits  made  with  respect  to  principal 
and  interest  payments  and  certain  funds 
transfers. 

PICL  is  restricted  in  application  to  an 
"event  of  defauU"  which  is  defined  in 
PTC's  rules  as  the  concurrence  of  (1) 
PTC's  failure  to  achieve  the  cash 
settlement  of  all  transactions  processed 
through  PTC  and  (2)  either  (a)  any 
government  agency  which  regulates  PTC 
determining  that  PTC  is  insolvent  or  (b) 
a  court  with  competent  jurisdiction 
entering  an  order  or  decree  adjudging 
PTC  to  be  insolvent,  ordering  the 
liquidation  of  PTC.  or  approving  a 
petition  filed  by  a  party  other  than  PTC 
for  the  reorganization  of  PTC.  PTC's 
rules  governing  PICL  do  not  permit  PTC 
itself  to  trigger  an  insolvency 
proceeding. 

The  PICL  terminates  upon  PTC's 
achieving  settlement  which  occurs  upon 
the  payment  by  a  participant  of  all  of  its 
debit  balance.  PICL  also  terminates  with 
respect  to  securities  that  are  pledged 
pursuant  to  the  procedures  set  forth  in 
PTC's  rules  by  PTC  to  finance  the 
settlement  of  a  defaulting  participant.  In 
addition,  PICL  terminates  with  respect 
to  securities  that  are  transferred  free,  are 
withdrawn  intraday,  or  are  delivered  to 
participants  after  an  event  of  default.  In 
such  situations,  PICL  continues  in 
prefunding  amounts  or  in  other  amounts 
paid  in  connection  therewith  as 
proceeds.* 


"  PKX  is  structured  as  a  perfected  security 
interest  under  Sections  a-313(lMi)  and  8-321  of  the 
New  York  Unifonn  Commercial  Code.  For  purposes 
of  such  perfected  security  interests,  PTC's  Rules 
and  Participants  Agreements  are  the  required 
security  agreements.  PTCs  records  are  the 
description  of  ihe  collateral,  and  panicipants' 
traiisfers  of  securities  versus  paynnent  to  ihe 
receivers'  transfer  accounts  or  retransfers  of 
securities  out  of  transfer  accounts  against  a  PTC 
credit  constitute  the  value  given  by  the  secured 
parly.  PICL  will  have  comparable  results  under  the 
revisions  to  UCC  Articles  Eight  and  Nine  as 
promulgated  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws  and  the 
American  Law  Institute. 


Upon  an  event  of  default  by  PTC, 
participants  whose  credit  balances  equal 
or  exceed  their  debit  balances  ("credit 
Ps")  will  have  an  intraday  security 
interest  in  all  securities  in  PTC  transfer 
accounts  in  the  amount  of  their  PICL 
credit  balances  as  such  balances  exist 
from  time  to  time  during  the  day. 
Participants  whose  debit  balances 
exceed  their  credit  balances  ("debit  Ps") 
are  credited  with  their  secuirity 
deUveries  if  they  pay  the  amount  of 
such  excess.  If  they  do  not  so  pay,  such 
securities  will  remain  in  the  transfer 
accounts  for  the  benefit  of  credit  Ps. 
Credit  Ps  will  receive:  (1)  their 
securities  deliveries;  and  (2)  their  pro 
rata  share  of  (a)  cash  proceeds  from 
debit  Ps  which  pay  their  debits  and 
prefunding  payments  with  respect  to 
securities  which  were  in  a  transfer 
account  and  were  transferred  free  or 
withdrawm  intraday  and  (b)  proceeds 
from  the  sale  of  securities  in  the  transfer 
accounts  (i.e.,  the  proceeds  of  securities 
delivered  to  debit  Ps  which  do  not  pay 
their  net  debit  to  PTC).  P&l  will  be 
distributed  to  participants  net  of  any 
debit  balances  owing  to  PTC 

U.  Discussion 

The  Commission  believes  that  PTCs 
proposed  rule  change  is  consistent  with 
Section  1 7A  of  the  Act '  and  in 
particular  with  Sections  17A(b)  (A)  and 
(F)  of  the  Act."  Sections  17A(b)  (3)  (A) 
and  (F)  require,  among  other  things,  that 
a  clearing  agency  and  its  rules  be 
designed  to  assure  the  safeguarding  of 
securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible. 
The  Commission  believes  that  FTC's 
proposal  to  eliminate  DSI  and  to  add 
PICL  is  consistent  with  this  obligation. 

The  Board  of  Governors  of  the  Federal 
Reserve  System  ("Fed"),  the  Federal 
Reserve  Bank  of  New  York  ("FRBNY"). 
and  the  Commission  have  expressed 
reservations  about  DSI  since  PTC's 
inception.  In  its  letter  dated  March  27. 
1989,  approving  PTC's  application  for 
membership  in  the  Federal  Reserve 
System,  the  Fed  required  as  a  condition 
of  approval  that  PTC  undertake  to  "(i) 
evaluate  the  impact  of  its  DSI  on  its  loss 
allocation  and  netting  policies  and  (ii) 
propose  modifications  to  the  FRBNY  to 
insure  that  the  DSI  does  not  impede  the 
operation  of  these  policies  or  of  the 
policies  of  the  Board  of  Governors  of  the 
Federal  Reserve  System  concerning  loss 
allocation  and  netting."  In  addition,  in 
its  order  temporarily  approving  PTC  as 
a  clearing  agency  under  Section  17A  of 
the  Act.  the  Commission  stated. 
"Furthermore.  PTC  will  make  a  number 


'15  U.S.C  §78q-l  (1988). 

•  15  U.S.C  §S  78q-lfb)  (3)  (A)  and  (F)  f  1988) 
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uf  upttratiuiidl  and  prot.ediiral 
changed — |T|hose  changes  include — 
lelliminating  the  dehverer's  se<:urity 
interest  and  replacing  it  with  a 
substitute — "* 

PTC  has  been  engaged  in  discussions 
with  the  staff  of  the  FRBNY  and  the 
Commission  on  the  DSI  issue  since 
Manh  1989,  and  various  proposals  for 
the  modification  or  replacement  of  DSI 
haN-e  been  made.  FICL  is  the  result  of 
the  continued  discussions  between  PTC 
and  its  regulators,  and  the  Commi.ssion 
believes  that  PICL  addresses  the  past 
concerns  of  the  FRBNY  and  the 
Commission. 

As  previously  stated,  under  PICL. 
participants  with  credit  balances  will 
have  a  security  interest  in  the  se<:urities 
in  the  PTC  transfer  accounts  and  upon 
nn  event  of  default  by  PTC  will  be  able 
to  receive  their  securities  deliveries  and 
certain  proceeds  from  those  deliveries. 
PICL  will  have  no  effect  on  PTC's 
settlement  process.  PICL  will  be 
extinguished  upon  a  participant's 
settlement  or  upon  applicuition  of  thu 
default  provisions  of  PTC's  rules  in  the 
event  of  a  participant  s  default."* 

PICL  will  allow  PTC  to  protect  the 
interest  of  participants  ro<:eiving 
»ecurities.  In  the  event  that  PTC  is 
unable  to  effect  settlement.  PICL  will 
enable  net  credit  participants  to  receive 
their  se<:urities  deliveries  and  be 
s«H:ured  for  their  net  credit  balances. 
This  should  allow  PTC  to  minimize 
intraday  credit  risk  which  in  turn 
facilitates  PTC's  safe  operation. 

One  comment  letter  was  received 
with  regard  to  the  proposed  rule  change 
from  Chemical  Bank."  In  its  letter 
supporting  the  proposed  nde  change. 
Chemical  Bank  stated  that  they  consider 
PICL  to  be  a  suitable  replacement  for 
DSI  and  that  PICL  will  provide 
appropriate  protection  to  participants 
with  intraday  credit  balances  and  to 
clearing  banks  providing  intraday 
liquidity  for  the  PTC  system  and  its 
participants. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
and  in  particular  with  Section  17A  of 
the  Aci.  and  with  the  rules  and 
regulations  thereunder. 


UMI 


■S«M:uniiM  KxchcfiK*  Act  IUImm  No.  2*071 
(Marrh  31.  IMS).  M  hK  U26A. 

"Articlan.  RulaSC  KiiluroofPtrtKipanUtu 
Matrt  Cash  S*(tl«n«nt  Obligatioiu")  and  >>roc«dur« 
IV  ol  PTCi  RuIm  and  Procaduraa  ("Procedura  (or 
Kin^nt  ing  Sattlaoiaat  Uafaulti'L 

■'  l.«t(ter  front  Allan  B.  Oark.  Sanior  Vicfi 
Prasidenl.  C^hmnlcal  Bank,  to  (unalhan  C.  Kali. 
Sacmary.  Cominiaaioo  (Augual  23.  1M4|. 


//  IS  tht.Ttfforv  ordervd.  pursuant  to 
Section  19(b)(2)  of  the  Act.'*  that  the 
proposed  rule  change  (File  No.  SR- 
PTC-94-03)  be.  and  hereby  is. 
approved. 

Fur  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

jFK  Doc.  94-24043  Filed  9-28-94;  8:45  ami 
WLUNO  COOC  Mlfr-OI-M 


Self-Regulatory  Organizations; 
Applications  for  UniistfKJ  Trading 
Privileges;  Notice  ami  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
incorporate<j 

Si'ptcmlier  2.1.  1994 

The  above  named  national  secxirities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
( 'Commission")  pursuant  to  Section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

lES  Industries,  Inc. 
Common  Shares.  $.01  Pur  Value  (File  No 
7-12943) 
EC1>  International  Corporation 
Oimmon  Stock.  $.01  Par  Value  (File  No,  7- 
12945) 
Nfwbridfje  Networks  Corporation 
Common  Stock,  $  01  Par  Value  (File  No.  7- 
12946) 
Wushlngton  Natural  Gas  Co. 
8  50  Pc  Pfd  Stock,  $25  Par  Value  (File  No 
7-12947) 
Sports  ft  Recreation,  Inc. 
(kjmmon  Stock.  $0.01  Par  Value  (File  No 
7-12948) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  tu 
submit  on  or  before  October  17. 1994, 
written  data,  views  and  arguments 
concerning  the  above- referenced 
application  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street.  N\V.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


•■  15  U.S.C  7»»(bK2)  (19««). 
'M7n"R200.3O-3(«Kl2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secretary. 

IFR  Doc.  94-24041  Filed  9-28-94;  8:45  ami 
BNXINQ  COOC  M10-01-M 

[Rel.  No.  IC-20571 ;  81 2-8930] 

The  Brinson  Funds,  et  al.;  Notice  of 
Application 

Siptcmber  23.  1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "^mmission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  Brinson  Funds  (the 
"Trust"),  Brinson  Partners,  Inc.  (the 
"Adviser").  Fund/Plan  Broker  Services, 
Inc.  (the  "Underwriter"),  and  any  other 
future  open-end  investment  company 
advised  by  the  Adviser,  or  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser  (such  other  investment 
companies  and  any  series  thereof 
individually,  a  "future  Fund"  and 
collectively,  "future  Funds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  2(a)(32),  2(a)(35),  18(0(1). 
18(g).  18(i).  22(c),  and  22(d)  of  the  Act 
and  rule  22c-l  thereunder. 
SUMMARY  Of  APPl.iCAT10N:  Applicants 
seek  an  order  to  permit  certain  open-end 
management  investment  companies  to 
issue  multiple  classes  of  securities 
representating  Interests  in  the  same 
investment  portofolio  and  to  assess  and, 
under  certain  circumstances,  waive  or 
reduce  a  contingent  deferred  sales 
charge  ("CDSC")  on  certain  redemptions 
of  shares. 

FILING  DATE:  The  application  was  filed 
on  April  8, 1994  and  amended  on  July 
12,  1994.  By  letters  dated  September  14, 
1994  and  September  20. 1994, 
applicants'  counsel  stated  that  an 
amendment,  the  substanc-e  of  w  !iif:h  is 
incorporated  herein,  will  be  filed  during 
the  notice  period. 

HEARING  OR  MOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing, 
biterested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  appUcants  with  a 
copy  of  the  request,  personally  or  my 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.,  on  October  18,  1994  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 


Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretar}'. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  DC.  20549. 
Applicants,  209  South  LaSalle  Street, 
Chicago,  Illinois  fi0604. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Curtis,  Senior  Counsel,  at 
(202)  942-0563,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

•Applicants'  Representations 

1.  The  Trust  is  a  Delaware  Business 
Trust  registered  as  an  open-end 
management  investment  company.  The 
Trust  currently  consists  of  eight  series  of 
shares  (each,  together  with  all  series 
subsequently  established,  a  "Series"). 

2.  The  Adviser  is  an  investment 
management  firm  controlled  indirectly 
by  Brinson  Associates,  L.P.,  a  limited " 
partnership  whose  sole  general  partner 
is  Gary  P.  Brinson,  the  Chairman  of  the 
Board  of  Trustees  of  the  Trust.  The 
Adviser  manages  each  Series' 
investments. 

3.  The  Underwriter  is  a  registered 
broker-dealer.  The  Underwriter  was 
engaged  for  the  limited  purpose  of 
acting  as  principal  underwriter  to 
facilitate  the  registration  of  shares  of 
each  Series  under  state  securities  laws 
and  to  assi.st  in  the  sale  of  shares. 

4.  Fund/Plan  Services,  hic.  (the 
"Administrator")  provides  the  Trust 
with  administrative,  fund  accounting, 
dividend  disbursing,  and  transfer 
agency  serv  ices. 

5.  Existing  shares  of  each  Series 
("Clar..';  A  Shares")  are  sold  and 
redeemed  daily  at  net  asset  value 
without  a  sales  or  redemption  charge, 
do  not  charge  a  rule  12b-l  fee,  and  are 
designed  primarily  for  institutional  and 
high  net  worth  individual  investors. 

6.  Applicants  propose  that  the  Trust 
issue  additional,  separate  classes  of 
shares  with  characteristics  designed  for 
a  particular  market  ("New  Shares").  The 
Trust  or  a  future  Fund  may  establish 
additional  classes  of  New  Shares  either 
in  connection  with  a  Shareholder 
Services  Plan  as  discussed  below  and/ 
or  a  distribution  plan  adopted  pursuant 
to  rule  12b-l  (a  "12b-l  Plan")  or 
without  any  of  such  Plans.  In  addition, 
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such  additional  classes  may  have 
differing  load  structures  which 
incorporate  classes  with  no  load,  classes 
with  front-end  loads  and  cla.sses  with 
CDSCs. 

7.  In  addition  to  the  current  Class  A 
Shares,  the  Trust  currently  proposes  to 
offer  Class  B  Shares  in  connection  with 
a  12b-l  Plan.  It  is  contemplated  that  the 
Class  B  Shares  will  be  designed  to 
capture  a  portion  of  the  retail  market, 
and  there  will  be  a  lower  minimum 
initial  investment  associated  with  such 
shares. 

8.  Under  the  12b-l  Plan  relating  to 
the  Class  B  Shares,  the  rule  12b-l  fee 
may  be  used  to  reimburse  the  Adviser 
or  the  UnderwTiter  for,  or  w  ill  be  used 
for  the  Trust  to  pay  directly,  expenses 
incurred  in  the  promotion  and 
distribution  of  the  shares  of  the  clas.s, 
including  but  not  limited  to,  the 
printing  of  prospectuses  and  reports 
used  for  sales  purposes,  expenses  of 
preparing  and  distributing  sales 
literature,  advertisements,  and  other 
distribution-related  expenses,  as  well  as 
any  distribution  or  service  fees  paid  to 
banks,  credit  unions,  securities  dealers 
or  others  ("Service  Organizations")  who 
have  executed  a  servicing  agreement 
("Service  Agreement")  with  the  Trust 
on  behalf  of  a  Series'  class  or  with  the 
Underwriter.  It  is  contemplated  that,  in 
accordance  with  such  Service 
Agreements,  the  Service  Organizations 
will  provide  certain  account 
administration  services  to  the  customers 
of  the  Service  Organizations  that 
beneficially  own  shares  of  a  Series.  In 
addition.  Service  Agreements  under  the 
12b-l  Plan  may  provide  for  an  asset- 
based  sales  charge  to  be  paid  to  such 
Service  Organizations. 

9.  Because  the  Trust  or  a  future  Fund 
may  sell  its  shares  to  a  broad  range  of 
institutions,  including  banks,  it  is 
possible,  as  a  result  of  legal  constraints 
imposed  on  certain  banks,  which 
constraints  preclude  receipt  of  rule  12b- 
1  payments  in  connection  with  the 
distribution  of  shares,  that  the  Trust 
may,  at  some  point  in  the  future,  adopt 

a  shareholder  services  plan 
("Shareholder  Services  Plan")  with 
respect  to  a  separate  class  of  New  Shares 
of  the  Series.  The  Shareholder  Services 
Plan  (and  any  Service  Agreements 
related  thereto)  would  be  used  with 
respect  to  Service  Organizations 
authorized  to  provide  only  personal  and 
account  maintenance  services  under  a 
Shareholder  Services  Plan. 

10.  Under  the  proposal,  each  New 
Share  or  existing  share  in  a  particular 
Series,  regardless  of  class,  would 
represent  an  interest  in  the  same  Series 
and  would  have  identical  voting, 
dividend,  liquidation  and  other  rights. 


preferences,  powers,  restrictions, 
limitations,  qualifications,  designations, 
and  terms  and  conditions,  except  that 
(1)  Each  class  of  New  Shares  would 
have  a  different  class  designation;  (2) 
each  class  of  New  Shares  offered  in 
connection  with  a  12b-l  Plan  or 
Shareholder  Services  Plan  would  bear 
the  expenses  associated  with  such  Pl.ins 
and,  where  relevant,  any  incremental 
transfer  agency  fees  associated  with  thai 
class  ("Class  Expenses");  (3)  only  the 
holders  of  the  shares  of  the  class'or 
classes  involved  would  be  entitled  to 
vote  on  matters  pertaining  to  a  12b-l 
Plan  or  Shareholder  Services  Plan  and 
any  related  agreements  relating  to  such 
class  or  classes  except  as  provided  in 
condition  16  below ';  (4)  the  fact  thai 
only  certain  classes  will  have  a 
conversion  feature;  and  (5)  each  class 
would  have  different  exchange 
privileges. 

11.  Expenses  of  the  Trust  that  cannot 
be  attributed  directly  to  any  one  Series 
("Trust  Expenses")  will  beallocated  to 
each  Series  based  on  the  relative  net 
assets  of  such  Series.'  Trust  Expenses 
could  include,  for  example.  Trustees' 
fees  and  expenses,  unallocated  audit 
and  legal  fees,  insurance  premiums, 
expenses  relating  to  shareholder  reports, 
and  printing  expenses. 

12.  Certain  expenses  may  be 
attributable  to  a  particular  Series,  but 
not  a  particular  class  ("Series 
Expenses").  All  such  Series  Expenses 
will  be  allocated  to  each  class  of  shares 
in  a  Series  on  the  basis  of  the  relative 
net  a.sset  values  of  the  classes  of  that 
Series.  Series  expenses  may  include,  for 
example,  advisory  fees,  custodian  fees, 
and  fees  related  to  preparation  of 
separate  documents  of  a  particular 
Series,  such  as  an  annual  report  for  such 
Series. 

13.  Except  as  noted  below,  each  class 
of  shares  may  be  exchanged  onlv  for 
shares  of  the  same  class  in  another 
Series  and  in  all  events  will  be  limited 
to  within  the  same  "group  of  investment 
companies"  as  that  term  is  defined  in 
rule  lla-3  of  the  Act.  Exchanges  will 
comply  with  all  applicable  provisions  of 
rule  lla-3  under  the  Act. 

14.  It  is  contemplated  that  at  some 
point  in  the  future  an  additional  class  of 
shares  ("Class  C  Shares")  may  be 


'  SharRS  offered  in  connection  with  a  Shureholdi-r 
Services  Plan  would  no«  necessarily  be  accorded 
the  voting  rights  specified  in  rule  12b-l.  although 
the  Trustees  may  approve  a  Shareholder  Seri'ices 
Plan  with  such  rights  in  order  to  give  holders  of 
such  Shareholder  Services  Plan  shares  rights 
identical  to  holders  of  shares  subiect  to  a  I2t>-1 
Plan. 

•*  From  time  to  time,  the  Trust  may  allocate 
expenses  among  Series  using  alternative  methods, 
including  allocations  based  on  the  number  of  sh;.r.«v 
of  each  Series. 
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offered,  which  shares  will  be  subject  to 
deferred  charges  consisting  of  a 
distribution  fee  and  a  CDSC. 

15.  Any  ODSC  will  not  be  imposed  on 
redemptions  of  shares  which  were 
purchased  more  than  a  fixed  number  of 
years  prior  to  the  redemptions  (the 
"CDSC  Period")  or  on  shares  derived 
from  reinvestment  of  distributions. 
Furthermore,  no  CDSC  will  be  imposed 
on  an  amount  which  represents  on 
increase  in  the  value  of  a  shareholder's 
account  resulting  from  capital 
appreciation  above  the  amount  paid  for 
shares  purchased  during  the  Q3SC 
Period.  The  amount  of  the  CDSC  will  be 
calculated  as  the  lesser  of  the  amount 
that  represents  a  specified  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase,  or  the  amount  that 
represents  such  percentage  of  the  net 
asset  value  of  the  shares  at  the  time  of 
redemption.  In  determining  the 
applicability  and  rate  of  any  CDSC,  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions  and  then  of  other 
shares  held  by  the  shareholder  for  the 
longest  period  of  time.  However,  any 
poriion  of  the  value  of  such  shares 
representing  capital  appreciation  will 
not  bear  a  charge. 

16.  Applicants  request  relief  to  permit 
each  Fund  to  waive  or  reduce  the  CDSC 
in  certain  circumstances.  Any  waiver  or 
reduction  will  comply  with  the 
conditions  in  paragraphs  (a)  through  (d) 
of  rule  22d-l  of  the  Act. 

17.  Applicants  state  that  it  is  likely 
that  to  the  extent  that  Class  C  Shares  are 
offered  in  connection  with  a  rule  12b- 

1  fee.  upon  termination  of  the  CDSC 
Period,  the  Class  C  Shares  will  convert 
to  a  class  of  shares  with  a  lower  rule 
12b-l  fee  or  without  such  a  fee. 

18.  If  shares  of  a  class  are  offered  with 
a  conversion  feature,  shares  of  one  class 
(the  "Purchase  Class")  will 
automatically  convert  at  their  net  asset 
value  to  shares  of  another  class  with 
different  features  (the  'Target  Class") 
after  the  expiration  of  a  specified 
period.  For  purposes  of  the  conversion, 
all  Pun:hase  Class  shares  in  a 
shareholder's  Fund  account  that  were 
acquired  through  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  such  shares  (and  which 
had  not  yet  converted)  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Purchase  Class 
shares  in  the  shareholder's  Fund 
account  are  converted,  an  equal  portion 
of  shares  then  in  the  sub-account  also 
will  convert,  and  will  no  longer  be 
considered  held  in  the  sub-account. 

19.  Any  conversion  of  shares  will  be 
subject  to  the  continuing  availability  of 


an  opinion  of  counsel  or  a  private  letter 
ruling  ftt)m  the  Internal  Revenue  to  the 
effect  that  the  conversion  of  shares  will 
not  constitute  a  taxable  event  under 
federal  income  tax  law.  Conversion  of 
shares  will  be  suspended  if  such  an 
opinion  or  ruling  were  no  longer 
available. 

20.  Any  front-end  load,  asset-based 
sales  charge,  service  fee,  or  contingent 
deferred  sales  load  will  comply  with 
Section  26(d).  Article  III  of  the  Rules  of 
Fair  Practice  of  the  National  Association 
of  Securities  Dealers.  Inc.  ("NASD"). 

Applicants'  Legal  Analysis 

1.  The  proposed  issuance  and  sale  of 
New  Shares,  including  the  allocation  of 
voting  rights  thereto,  might  be  deemed 
to  result  in  a  "senior  security"  within 
the  meaning  of  Section  18(g)  and  be 
prohibited  by  section  18(f)(1)  and  also  to 
violate  the  requirement  in  section  18(i) 
that  every  share  of  stock  issued  by  a     * 
registered  management  investment 
company  shall  have  equal  voting  riglits 
with  every  other  share  of  outstanding 
voting  stock. 

2.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  a  12b-l  Plan  or 
a  Shareholder  Services  Plan  (each  a 
"Plan")  in  the  manner  described  is 
equitable  and  would  not  discriminate 
against  any  group  of  shareholders. 
Although  investors  purchasing  shares 
offered  in  connection  with  a  Plan  would 
bear  the  costs  associated  with  the 
related  services,  they  would  also  enjoy 
the  benefits  of  those  services  and 
exclusive  shareholder  voting  rights  with 
respect  to  matters  affecting  the  Plan. 
Conversely,  investors  purchasing  shares 
that  are  not  covered  by  a  Plan  would  not 
be  burdened  with  such  expenses  or 
enjoy  such  voting  rights.  Moreover, 
because  with  respect  to  any  Series  the 
rights  and  privileges  of  shares  would  be 
sub.stantially  identical,  the  possibility 
that  the  interests  of  the  various  classes 
of  shareholders  would  ever  conflict 
would  be  remote.  In  any  event,  the 
interests  of  each  class  of  shareholders 
would  be  adequately  protected  since  the 
Plans  and  any  related  agreements  or 
payments  would  conform  to  the 
requirements  of  rule  12b-l  or  the 
protections  described  in  the  application, 
including  the  requirement  that  they  be 
approved  by  the  Board  of  Trustees  of  the 
Trust  or  a  future  Fund. 

3.  The  abuses  that  section  18  of  the 
Aci  are  intended  to  redress  are  set  forth 
in  section  1(b)  of  the  Act  which  declares 
that  the  interests  of  investors  are 
adversely  affected  when  investment 
companies,  by  excessive  borrowing  and 
the  issuance  of  excessive  amounts  of 
senior  securities,  increase  the 


speculative  character  of  the  other 
securities,  or  when  investment 
companies  operate  without  adequate 
reserves.  The  proposed  arrangement 
does  not  involve  borrowings  and  does 
not  affect  the  Trust's  existing  assets  or 
reserves.  Nor  will  the  pro{X>sed 
arrangement  increase  the  speculative 
character  of  the  shares  in  a  Series,  since 
each  class  of  shares  in  a  Series  will 
participate  in  all  of  such  Series's 
appreciation  (if  any),  income  and 
expenses  (with  the  exception  of  the 
proposed  Class  Expenses)  on  the  basis 
of  the  applicable  net  assets  of  such 
class. 

4.  Applicants  are  also  requesting  an 
exemption  from  the  provisions  of 
Section  2(a)(32).  2(a)(35),  22(c)  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder,  to  the  extent  necessary  to 
permit  the  Series  to  assess  a  CDSC  on 
certain  redemptions  of  classes  of  shares 
of  the  Trust  to  be  created  in  the  future, 
and  to  permit  the  Series  to  waive  or 
reduce  the  CDSC  with  respect  to  certain 
types  of  redemptions.  The  proposal 
would  permit  shareholders  to  nave  the 
advantage  of  greater  investment  dollars 
working  for  them  from  the  time  of  their 
purchase  of  shares  than  if  a  sales  load 
were  imposed  at  the  time  of  purchase. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1 .  Each  class  of  shares  of  a  Series  will 
represent  interests  in  the  same  portfolio 
of  investments  and  be  identical  in  all 
respects,  except  as  set  forth  below.  The 
only  differences  among  the  classes  of 
shares  of  a  Series  will  relate  solely  to 
one  or  more  of  the  following:  (a)  Class 
Expenses;  (b)  the  fact  that  the  classes 
will  vote  separately  with  respect  to  the 
Trust's  12b-l  Plan,  except  as  proved  in 
condition  16  below;  (c)  the  different 
exchange  privileges  of  the  classes  of 
shares;  (d)  the  fact  that  certain  classes 
will  have  a  conversion  feature;  and  (e) 
the  designation  of  each  class  of  shares 
of  the  Series.  Any  additional 
incremental  expenses  not  specifically 
identified  above  which  are  subsequently 
identified  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  unless  and 
until  approved  by  the  Commission  by 
amended  order. 

2.  The  Trustees  of  the  Trust,  including 
a  majority  of  the  independent  Trustees, 
will  approve  the  offering  of  additional 
classes  of  New  Shares  (the  "Multi-Class 
System").  The  minutes  of  the  meeting  of 
the  Trustees  regarding  the  deliberations 
of  the  Trustees  with  respe<:t  to  the 
approvals  necessary  to  implement  the 


Multi-Class  System  will  reflect  in  detail 
the  reasons  for  the  Trustees' 
determination  that  the  proposed  Multi- 
Class  System  is  in  the  best  interest  of 
both  the  Trust  and  its  shareholders. 

3.  On  an  ongoing  basis,  the  Trustees 
of  the  Trust,  pursuant  to  their  fiduciary' 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  the  Trust  for  the 
existence  of  any  material  conflicts 
among  the  interests  of  the  classes  of 
shares.  The  Trustees,  including  a 
majority  of  the  Independent  Trustees, 
shall  take  such  action  as  is  reasonably 
necessary  to  eliminate  any  such 
conflic-ts  that  may  develop.  The 
Underwriter  and  the  Adviser  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Trustees.  If  a 
conflict  arises,  the  UnderwTiter  and  the 
Adviser,  at  their  own  cost,  will  remedy 
such  conflict  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  'Tne  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Board  of 
Trustees  including  a  majority  of  the 
Independent  Trustees.  Any  person 
authorized  to  direct  the  allocation  and 
disposition  of  monies  paid  or  payable 
by  the  Tnist  to  meet  Class  Expenses 
shall  provide  to  the  Board  of  Tru.stees, 
and  the  Trustees  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  such  expenditures  were 
made. 

5.  The  Trustees  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  any 
Shareholder  Services  Plans  and  the 
12b-l  Plans  complying  with  paragraph 
(b)(3)(ii)  of  rule  12b-l,  as  it  may  be 
amendrd  from  time  to  time.  In  the 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  cla.ss  of  shares  will  be  used  to 
justify  any  distribution  or  servicing  fee 
charged  to  that  class.  Expenditures  not 
related  to  the  sale  or  servicing  of  a 
particular  class  will  not  be  presented  to 
the  Trustees  to  justify  any  fee 
attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Trustees  in  the  exercise 
of  their  fiduciary  duties. 

6.  If  any  class  will  be  subject  to  a 
Shareholder  Services  Plan,  such 
Shareholder  Services  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (0  as  if  the 
expenditure  made  thereunder  were 
subje<.t  to  rule  12b-l,  except  that 


shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  Dividends  paid  by  the  Trust  on 
behalf  of  a  Series  with  respect  to  each 
class  of  its  shares,  to  the  extent  any 
dividends  are  paid,  will  be  calculated  in 
the  same  manner,  at  the  same  time,  on 
the  same  day,  and  will  be  in  the  same 
amount  per  outstanding  share,  except 
that  payments  made  by  a  class  under  a 
12b-l  Plan  or  any  Shareholder 
Servicing  Plan  and  any  incremental 
transfer  agency  costs  relating  to  a 
specific  class  will  be  borne  exclusively 
by  that  class. 

8.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  and  the  proper  allocation  of 
expenses  among  the  classes  have  been 
reviewed  by  an  expert  (the  "Expert") 
who  has  rendered  a  report  to  applicants, 
which  has  been  provided  to  the  staff  of 
the  Commission,  that  such  methodology 
and  procedures  are  adequate  to  ensure 
that  such  calculations  and  allocations 
would  be  made  in  an  appropriate 
manner.  On  an  ongoing  basis,  the 
Expert,  or  an  appropriate  substitute 
Expert,  will  monitor  the  manner  in 
which  the  calculations  and  allo<;ations 
are  being  made  and,  based  upon  such 
review,  will  render  at  least  annually  a 
report  to  the  Trust  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the  Expert  will 
be  filed  as  part  of  the  periodic  reports 
filed  with  the  Commission  pursuant  to 
section  30(a)  and  30(b)(1)  of  the  Act. 
The  work  papers  of  the  Expert  with 
respect  to  such  reports,  following 
request  by  the  Trust  (which  the  Trust 
agrees  to  provide),  will  be  available  for 
inspection  by  the  Commission  staff 
upon  written  request  to  the  Trust  for 
such  work  papers  by  a  senior  member 

of  the  Division  of  Investment 
Management  or  a  regional  office  of  the 
Commission.  Authorized  staff  members 
would  be  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  As,sociate  or 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Report  on 
Policies  and  Procedures  Placed  in 
Operation,"  and  the  ongoing  reports 
will  be  "Reports  on  Policies  and 
Procedures  Placed  in  Operation  and 
Tests  of  Operating  Effectiveness,"  as 
defined  and  described  in  SAS  No.  70  of 
the  American  Institute  of  Certified 
Public  Accountants  ("AlCPA"),  as  it 
may  be  amended  from  time  to  time,  or 
in  similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 


9.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
(8)  above  and  will  be  concurred  with  by 
the  Expert,  or  an  appropriate  substitute 
Expert,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (8)  above.  Applicants 
will  take  immediate  corrective  action  il 
this  representation  is  not  concurred  in 
by  the  Expert  or  appropriate  substitute 
Expert. 

10.  The  prospectuses  of  each  class  of 
shares  will  contain  a  statement  to  the 
effect  that  a  salesperson  and  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  shares  of  th<? 
Trust  may  receive  different 
compensation  with  respect  to  one 
particular  class  of  shares  over  another  in 
the  Trust. 

11.  The  Underwriter  will  adopt 
compliance  standards  as  to  when  each 
class  of  shares  may  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Trust  to 
agree  to  conform  to  such  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  with  respect  to  the  Multi-Class 
System  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the  Trustees. 

13.  The  Trust  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  shares  in  every  prospe<,-tus 
relating  to  a  Series,  regardless  of 
whether  all  classes  of  shares  of  the 
Series  are  offered  through  each 
prospectus.  The  Trust  will  disclose  the 
respective  expenses  and  performance 
data  applicable  to  each  class  of  shares 
of  a  Series  in  every  shareholder  report 
relating  to  such  Series.  The  shareholder 
reports  relating  to  each  Series  will 
cx)ntain  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Series  as  a 
whole  and  not  on  a  per  class  basis.  Each 
Series'  per  share  data,  however,  will  b«> 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  such 
Series.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performanc** 
data  applicable  to  any  class  of  shares  ol 
a  Series,  it  will  also  disclose  the 
respective  expenses  and/or  perforinan«je 
data  applicable  to  all  classes  of  shares 
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of  such  Series.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Trust's  net  asset  value  or  public 
offering  price  will  present  each  class  of 
shares  separately. 

14.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  Application  will  not  imply 
Commission  approval,  authorization  of 
or  acquiescence  in  any  particular  level 
of  payments  that  the  Series  may  make 
pursuant  to  its  12b-l  Plan  or  any 
Shareholder  Services  Plan  in  reliance  on 
the  exemptive  order. 

15.  Any  Purchase  Class  shares  will 
convert  into  Target  Class  shares  on  the 
basis  of  the  relative  net  asset  values  of 
the  two  classes,  without  the  imposition 
of  any  sales  load.  fee.  or  other  charge. 
After  conversion,  the  converted  shares 
will  be  subject  to  an  asset-based  sales 
charge  and/or  service  fee  (as  those  terms 
are  deflned  in  Article  III.  section  26  of 
the  NASD's  Rules  of  Fair  Practice),  if 
any,  that  in  the  aggregate  are  lower  than 
the  asset-based  sales  charge  and  service 
fee  to  which  they  were  subject  prior  to 
the  conversion. 

16.  If  the  Tru.st  implements  any 
amendment  to  its  12b-l  Plan  (or.  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  I2t>-1  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  the  Plan,  existing 
Purtiiase  Class  shares  will  stop 
converting  into  Target  Class  shares 
unless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  Trustees  shall  take  such 
aciion  as  is  necessary  to  ensure  that 
existing  Purchase  Class  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Target  Class"),  identical 
in  all  material  respects  to  the  Target 
Class  as  it  existed  prior  to 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  the 
Target  Class.  If  deemed  advisable  by  the 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  (the  "New  Purchase  Class"), 
identical  to  existing  Purchase  Cla<>s 
shares  in  all  material  respects  except 
that  New  Purchase  Class  shares  will 
convert  into  New  Target  Class  shares. 
The  New  Target  Class  and  New 
Pun:hase  Class  may  be  formed  without 
further  exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Trustees  rea.sonably  believe  will  not  be 
subju<:t  to  federal  taxation.  In 
accordance  with  condition  (3).  any 
additional  cost  a.ssociated  with  the 


creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the 
Administrator,  the  Underwriter,  and  the 
Adviser.  The  Purchase  Cla.ss  shares  sold 
after  the  implementation  of  the  prof>osal 
may  convert  into  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purthase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act.  Investment  Company  Act 
Release  No.  16619  (Nov.  2.  1988),  as 
such  rule  is  currently  proposed  and  as 
it  may  be  reproposed.  adopted  or 
amended. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 
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SMALL  BUSINESS  ADMlNISTRAT»ON 
[Declaration  o»  Disaster  Loan  Area  r2742] 

Florida;  Declaration  of  Disaster  Loan 
Aree 

Leon  and  Wakulla  Counties  and  the 
contiguous  counties  of  Franklin, 
Gadsden.  Jefferson,  and  Liberty  in  the 
State  of  Florida  and  Grady  and  Thomas 
Counties  in  the  State  of  Georgia 
constitute  a  disaster  area  because  of 
damages  caused  by  heavy  rains  and 
subsequent  flooding  on  August  15. 1994 
resulting  from  Tropical  Storm  Beryl. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  November  21, 1994  and  for 
economic  injury  until  the  close  of 
business  on  June  20.  1994  at  the  address 
listed  below:  U.S.  Small  Business 
Administration.  Disaster  Area  2  Office. 
One  Baltimore  Place.  Suite  300.  Atlanta. 
GA  30308.  or  other  locally  announced 
locations. 

The  interest  rates  are: 


For  Economic  Injury: 
Biisinesses   and  small  agricul- 
tural    cooperatives     witfXHJt 
credit  ava»lat)ie  elsewtiere 


Percent 

For  Ptiysical  Damage: 

Homeowners  ¥»rth  credit  avail- 

able elsewtiere  

8000 

Homeowners      without      credrt 

availatrfe  elsewhere 

4000 

Businesses  with  credit  available 

elsewtwre  

8.000 

Businesses  and  rwrvprotit  orga- 

mzabons  wittxxit  credit  avail- 

able ettewhere  

4000 

Otttefs  (including  non-protit  or- 

ganizations) with  credit  avai^ 

able  elswtiere  

7125 

Pert^nt 


4.000 


The  numbers  assigned  to  this  disaster 
for  physical  damage  are  274206  for 
Florida  and  274306  for  Georgia.  For 
economic  injury  the  numbers  are 
834600  for  Florida  and  834700  for 
Georgia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  20. 1994 
Erskine  B.  Bowles, 
Administrator. 

jFR  Doc.  94-24149  Filed  9-28-94:  8:45  am) 
BILLMO  COOC  WSS-OI-M 


[Declaration  of  Disaster  Loan  Area  «2741] 

'  Pennsylvania;  Dectoratton  of  Disaster 
Loan  Area 

Lycoming  and  Tioga  Counties  and  the 
contiguous  counties  of  Brandford, 
Clinton.  Columbia,  Montour. 
Northumberland,  Potter.  Sullivan,  and 
Union  in  the  State  of  Pennsylvania 
constitute  a  disaster  area  because  of 
damages  caused  by  heavy  rains  and 
flooding  on  August  18,  1994  resulting 
from  the  remnants  of  Tropical  Storm 
Beryl.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  November  18.  1994 
and  for  economic  injury  until  the  close 
of  business  on  June  19. 1995  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
1  Office.  360  Rainbow  Blvd.  South,  3rd 
Floor,  Niagara  Falls,  NY  14303.  or  other 
locally  announced  locations. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared 
under  a  separate  declaration  for  the 
same  occurrence. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowrwrs  with  credit  avail- 

able elsewtiere  

8000 

Homeowners      without      credit 

availat)le  elsewtiere 

4000 

Businesses  with  credit  available 

elsewhere  

8000 

Businesses  with  non-profit  or- 

gamzatiorw     without     credrt 

available  elsewtiere  

4000 

Others  (including  norvprotrt  or- 

ganizations) with  credit  avail- 

able etsewtiere  

7.125 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere  


Percent 


4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  274106  and  for 
economic  injury  the  number  is  834500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  September  19,  1994. 
Erskine  B.  Bowles 
Administrator 
[FK  Doc.  94-24150  Filed  9-28-94;  8:45  am) 
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[Declaration  of  Economic  Injury  Disaster 
Loan  Area  08348] 

Washington;  Declaration  of  Disaster 
Loan  Area 

Chelan  County  and  the  contiguous 
counties  of  Douglas,  King.  Kittitas, 
Okanogan,  Skagit,  and  Snohomish  in 
the  State  of  Washington  constitute  an 
economic  injury  disaster  loan  area  as  a 
result  of  wildfires  which  began  on  July 
25.  1994  and  continued  through 
September  1, 1994.  Eligible  small 
business  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  June  21, 1995  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.O.  Box  13795,  Sacramento 
CA  95853-4795,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  September  21.  1994 
Erskine  B.  Bowies, 
Administrator. 

jFK  Doc.  94-24152  Filed  9-28-94;  8:45  am| 
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[Declaration  of  Economic  Injury  Disaster 
Loan  Area  s8320,  Amendment  si] 

Washington;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  to  include  San  Juan 
County  in  the  State  of  Washington  as  an 
economic  injury  disaster  loan  area  due 
to  the  effects  of  the  warm  water  currents 
known  as  El  Nino  on  the  1994  salmon 
harvest.  Eligible  small  businesses 
without  credit  available  elsewhere  and 
small  agricultural  cooperatives  without 


credit  available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  May  26,  1995  at  the 
previously  designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  interest  rate  for  eligible 
small  businesses  and  small  agricultural 
cooperatives  is  4  percent. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  September  22, 1994. 

Erskine  B.  Bowles, 

i4dfn;/iisfro(or. 

|FR  Doc.  94-24151  Filed  9-28-94:  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  2084] 

United  States  International 
Telecommunications  Advisory 
Committee  (ITAC);  Study  Group  C 
Meeting 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC)  Telecommunications 
Sfandardization  Sector  Study  Group  C 
will  meet  on  Thursday,  October  20, 
1994,  in  room  1406  from  9:30  am  to  4:30 
pm  at  the  U.S.  Department  of  State, 
2201  "C"  Street.  NAV..  Washington.  DC 
20520. 

The  agenda  for  Study  Group  C  will 
include  a  consideration  of  contributions 
on  optical  fiber  issues  for  Study  Group 
15.  Please  submit  proposed 
contributions  to  the  Chairman  of  Study 
Group  C  on  or  before  September  23. 
1994  to  allow  time  for  mailing  and 
review  prior  to  the  meeting. 
Contributions  should  be  mailed  to: 
Dennis  K.  Thovson.  AT&T— 5A256.  900 
Rt.  202/206.  P.O.  Box  752,  Bedminster. 
NJ  07921-07,=;2. 

Altematei\ .  contributions  endorsed 
by  a  U.S.  standards  body  can  be  brought 
in  for  consideration  and  approval. 
Persons  presenting  contributions  should 
bring  40  copies  to  the  meeting.  For 
agenda  planning  piuTJOses,  please  notify 
Madeleine  Mendex  on  908-234-8624  if 
you  plan  to  attend  this  meeting. 
PLEASE  NOTE:  Persons  intending  to 
attend  the  above  U.S.  Study  Group 
Meeting  must  announce  this  not  later 
than  5  days  before  the  meeting  to  the 
Department  of  State,  202-647-0201  (fax: 
202-647-7407).  The  announcement 
must  include  name,  social  security 
number,  and  date  of  birth.  The  above 
includes  government  and  non- 
government attendees.  All  attendees 
must  use  the  "C"  Street  entrance.  A 
picture  ID  will  be  required  for 
admittance. 


Dated:  September  19. 1994. 
Eari  S.  Barbely. 

Chairman.  U.S.  ITAC  for  ITLl-T 
Telecommunications.  Standardization 
Sector. 

[FR  Doc.  94-24037  Filed  9-28-94;  8:45  am) 
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[Public  Notice  2085] 

Shipping  Coordinating  Committee, 
Subcommittee  for  the  Prevention  of 
Marine  Pollution;  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP).  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  on  October  26. 1994. 
9:30  AM  in  Room  2415  of  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW.  Washington.  DC. 

The  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  thirty-sixth  session  of 
the  Marine  Environment  Protection 
Committee  (MEPC  36)  of  the 
International  Maritime  Organization 
(IMO)  to  be  held  from  October  31- 
November  4, 1994.  Proposed  U.S. 
positions  on  the  agenda  items  for  MEPC 
36  will  be  discussed.  The  major  items 
for  discussion  will  be  the  following: 

a.  Prevention  of  oil  pollution.  Work 
will  continue  on  guidelines  for 
implementation  of  Regulations  13F  and 
13G  to  Annex  I  of  The  International 
Convention  for  the  Prevention  of 
Pollution  from  Ships  (MARPOL  73/78). 
This  will  include  guidelines  for 
structural  and  operational  requirements 
for  existing  ships,  equivalences  for 
double-hulls  for  new  ships,  and 
guidelines  for  enhanced  inspections. 

b.  Implementation  of  the  mtemational 
Convention  on  Oil  Pollution 
Preparedness,  Response  and 
Cooperation  (OPRC).  An  IMO  '.vorking 
group  will  address  topics  such  as 
guidelines  for  the  use  and  application  if 
dispersants.  the  redraft  of  the 
contingency  planning  portion  of  the 
IMO  Oil  Pollution  Manual. 

c.  Follow-up  action  to  the  United 
Nations  Conference  on  Environment 
and  Development  (UNCED).  An  MEPC 
working  group  will  examine  IMO's  role 
in  implementation  of  UNCED  and 
discuss  the  results  of  a  correspondence 
group  on  use  of  the  precautionary- 
principle. 

d.  Unwanted  aquatic  organisms  in 
ballast  water.  A  working  group  will 
discuss  a  possible  technical  annex  to 
MARPOL  73/78  to  prevent  the 
introduction  of  exotic  species  through 
discharve  of  ballast  water. 

e.  Eniorcement  of  Pollution 
Conventions.  A  working  group  will 
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(.onsiaur  ruiuse  rt.'i.orukei.'piiig 
amendments  to  Annex  V  of  MARPOL 
73/78  proposed  by  the  United  States. 

f.  The  future  work  program  of  the 
MEPC. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  or 
documentation  pertaining  to  the  SFMP 
meeting,  contact  Lieutenant  Commander 
Ray  Perry.  U.S.  Coast  Guard 
Headquarters  (G-MEP-3).  2100  Se<  ond 
Street.  S.W..  Washington.  DC.  20593- 
0001.  Telephone:  (202)  267-0423. 

Dntml:  5;«-pt»-mber  Ifi.  1994. 
Marie  Murray, 

Exeiulivff  Secrftary.  Shippinn  (Inordiiuttinn 
Cnmmilti^. 
|FR  D«m:.  94-24036  Filoil  9-l'H-94.  845  ami 

MLUNO  COM  4710-07-M 


TENNESSEE  VALLEY  AUTHORITY 

Patton  Island  Bridge  and  Approaches 
Crossing  the  Tennessee  River  and 
Connecting  the  Cities  of  Florence  and 
Muscle  Shoals.  Colbert  and  Lauderdale 
Counties,  AL 

AGENCV:  Tennessee  Valley  Authority. 
ACTION:  Issuance  of  Record  of  Decision. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  National 
Environmental  Policy  Act  and  Se<:tion 
5.4.9  of  TVAs  implementing 
pro<;edures.  45  FR  54,  111-115  (IQHO). 
that  TVA  has  decided  to  adopt  the 
"build"  altemotive  identified  in  the 
"Final  Environmental  Impact  Statement 
and  Section  4(f)  Determination" 
prepared  by  the  U  .S.  Department  of 
Transportation.  Federal  Highway 
Administration  and  Alabama  Highway 
Department  in  cooperation  with  the  U.S. 
Army  Corps  of  Enginet^rs.  the  U.S.  f^oast 
Guard,  and  TVA,  dated  August  6.  1991. 
TVA  has  decided  to;  (1)  Provide  a 
permanent  easement  over  63.7  acres  of 
TVA  land  for  constru«;tion.  operation, 
and  maintenance  of  a  new  highway  and 
bridge  approa(  hes  on  the  Muscle  Shoals 
Reservation.  Patton  Island  (Tra(.1  XPR- 
82PT).  and  Pickwick  Reservoir  (Trad 
XPR-HIPT),  and  (2)  provide  Section  26a 
approval  of  the  bridge  over  the 
Tennessee  River  at  Tcnnes.su«  River 
Mile  258.0. 

FO«  FUmXCR  INFORMATION  CONTACT: 
Dale  V  VViltujJni.  Manager.  National 
Environmental  Policy  Act  Department. 
Environmental  Management.  Ten nes.see 
Valley  Authority.  400  West  Summit  Hill 
Drive.  WT8C,  Knoxville.  Tennes.see 
37902-1490.  telephone  (615)  632-6693. 
SUPPLEMErtTARY  INFORMATKM:  From  19H7 
to  19<H,  rV,^  (  oop«;rat«'d  with  the 


Aianaina  iiighway  Uepartiiient  in 
evaluating  bridge  routings,  navigational 
impacts,  impacts  on  TVA's  Rockpile 
National  Recreation  Trail,  and  other 
environmental  impact  analyses 
necessary  to  support  the  EIS.  TVA  has 
now  received  a  request  for  a  permanent 
easement  which  would  allow  the 
Dejjartment  to  build  the  project.  The 
proposed  bridge  and  multi-lane 
highwoy  project  would  connect  Muscle 
Shoals  with  Florence  and  eventually 
with  the  proposed  Memphis  to  Atlanta 
Interstate  Highway.  Upon  receipt  of  the 
f>ermanent  easement  and  26a  permit, 
construction  work  would  likely  begin 
on  the  proje<t. 

Alternatives  Considered 

The  following  alternative  corridors 
were  considered  by  the  Alabama 
Highway  Department  and  cooperating 
agencies  and  were  evaluated  in  the  Tinal 
EIS. 

1.  Corridor  East  of  Wilson  Dam 

2.  Corridor  from  Wilson  Dam  Road  Near 
TVA  to  Wilson  Dam  Road  near  the 
Corps  of  Engineers  Lo<;k  System 

3.  Seven  Mile  Island  Corridor 
4  O'Neal  Corridor 

5.  Patton  Island  Corridor 

Based  upon  comparison  of  the 
corridors,  the  Patton  Island  and  O'Neal 
Corridors  were  chosen  for  detailed 
review,  and  the  Patton  Island  Corridor 
was  chosen  as  the  preferred  routing. 

The  following  Alternatives  for  the 
Patton  Island  Corridor  were  evaluated  in 
the  EIS; 

1  A.  Build  along  a  corridor  designated 
"Alternative  A."  South  of  the  Tennessee 
River  on  the  Muscle  Shoals  Reservation, 
this  route  is  to  the  ea.st  of  Pond  Creek. 

IB.  Build  along  a  corridor  designated 
"Alternative  B."  South  of  the  Tennessee 
River  on  the  Muscle  Shoals  Reservation, 
this  route  is  along  Pond  Creek. 

2.  The  No  Action  Alternntive,  in 
which  the  bridge,  approaches,  and 
highway  project  would  not  be  built. 

The  £lS  discussed  but  did  not 
(;onsider  in  detail  two  other  alternatives 
for  the  Patton  Island  Corridor  alternate 
modes  of  transportation  and  postponing 
the  action.  Alternate  transportation 
systems  such  as  mass  transit  do  not 
currently  exist  in  the  area,  and 
postponing  the  action  would  increase 
the  impacts  as.sociated  with  building  the 
proje*  t  when  action  is  taken. 

TVA  concurs  with  the  determination 
that  the  Patton  Island  corridor  offers  the 
most  benefits,  and  that  the  Alternative 
A  route  is  the  appropriate  build 
alternative  across  TVA  lands  south  of 
the  Tennessee  River.  The  Alternative  B 
route  north  of  the  river  in  the  <;ity  of 
Florence  is  the  oppropri.nte  build 
iiltemative. 


BASIS  FOR  DECtSJON:  Alternative  A  across 
TVA  lands  is  chosen  becau.se  it  would 
minimize  the  need  to  relocate  several 
miles  of  Pond  Creek,  allow  improved 
transportation  and  economic  growth, 
and  enhance  safety.  The  major 
recreational  impact  would  be  the 
relocation  of  800  feet  of  the  Rockpile 
National  Recreation  Trail.  Alternative  A 
would  require  29  acres  of  upland  habitat 
out  of  the  1,200  acres  on  Muscle  Shoals 
Reservation. 

The  O'Neal  corridor  across  TVA  land 
would  result  in  greater  upland  habitat 
loss,  more  impacts  on  potential 
archaeological  sites,  greater  impacts  on 
TVA  recreational  facilities,  and  would 
require  75  acres  of  upland  habitat. 

Alternative  B  would  require  the 
relocation  of  several  miles  of  Pond 
Creek  on  the  Muscle  Shoals  Reservation 
and  has  not  been  chosen  as  the 
preferred  alternative  across  TVA  land. 
However,  north  of  TVA  land  in 
Florence,  Alternative  B  was  found  to  be 
more  practical  given  the  topography  of 
the  Florence  area,  and  the  fact  that  it 
would  create  less  traffic  congestion  on 
Florence  Boulevard.  Also,  Alternative  A 
north  of  the  river  would  require  a 
retaining  wall  at  the  Cherry  Hills 
Housing  Project  playground,  which 
representatives  of  the  project  have  said 
is  not  desirable.  The  No  Action 
alternative  is  not  desirable  becau.se  it 
would  result  in  increasing  traffic 
congestion  ns  the  ar«a  grows. 

Environmental  Consequences  and 
Commitments 

Implementation  of  the  proposed 
project  is  not  expected  to  have 
substantial  land  use  impacts  and  would 
not  result  in  substantial  loss  of  prime 
farmland.  It  would  not  disnipt 
neighborhoods  or  communities,  but 
would  change  travel  patterns  in  the  area 
and  relocate  part  of  a  low  income 
housing  project.  Many  of  the  displaced 
residences  are  low  income;  however, 
there  would  be  financial  assistance 
available  to  those  who  would  be 
required  to  relocate. 

The  proposed  project  would  generate 
350-375  full-time  construction  jobs, 
resulting  in  some  need  for  temporary 
housing  for  workers  brought  in  from 
outside  the  area,  and  increased  job 
opportunities  for  area  residents.  By 
improving  the  transportation  network  in 
the  area,  local  businesses  would  be  able 
to  serve  regional  markets  rather  than 
just  local  ones. 

Environmental  analysis  on  the 
proposed  project  suggests  that  there 
would  not  be  substantial  air  emissions, . 
noise,  or  water  quality  impacts  on  the 
proposed  proje<;t.  Two  endangered 
mussels  inhabiting  the  Tennes.see  River 


in  the  vicinity  of  the  bridge  would  be 
relocated  to  a  suitable  area  prior  to 
placement  of  bridge  piers.  As  part  of  its 
approval,  TVA  would  require  best 
management  practices  to  control  erosion 
and  sedimentation  to  prevent  adverse 
aquatic  impacts.  These  conditions 
include: 

1.  Removal  of  vegetation  will  be 
minimized. 

2.  All  disturbed  areas  will  be 
stabilized  as  soon  as  possible.  In  slow 
germination  conditions  and  on  steep 
slopes,  erosion  control  netting  will  be 
utilized  to  facilitate  revegetation. 

3.  Both  temporary  (fast  germinating) 
and  permanent  ground  cover  will  be 
established. 

4.  Native  woody  vegetation,  to 
include  trees,  will  be  used  (versus 
riprap)  wherever  practicable  as 
permanent  stabilization. 

5.  Silt  fences  will  be  used  around 
material  stockpile  areas. 

6.  Any  riprap  needed  (e.g.,  at 
immediate  streambank/ water  interface) 
will  be  applied  in  such  a  manner  as  to 
avoid  stream  sedimentation  or 
disturbance. 

7.  Cement  and  other  pollutants  will 
not  be  spilled  into  streams. 

8.  Equipment  will  be  kept  off  of 
streambanks  to  the  degree  practicable. 

Soils  within  the  corridor  could 
contain  some  toxic  materials;  however, 
no  environmental  impacts  are  expected 
to  result  from  the  minute  amounts  of 
existing  toxics. 

Although  construction  of  the  bridge 
would  occur  within  the  floodplain  of 
the  Tennessee  River,  it  would  not 
constrict  or  impede  the  flow  of  the 
Tennessee  River  and  no  unacceptable 
increases  in  flood  elevations  are 
expected.  One  archaeological  site  could 
possibly  be  impacted  by  bridge  piers. 
Data  recovery  will  take  place  at  this  site 
if  it  is  necessary  to  disturb  it. 

Dated:  September  20. 1994. 
Ralph  H.  Brooks, 

Acting  Senior  Vice  President,  Resource 

Group.  Tennessee  Valley  Authority. 

[FR  Dr>c  94-24096  Filed  9-28-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  49  CFR  211.9  and 
211.41,  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
has  received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
the  Federal  safety  laws  and  regulations. 
The  petition  is  described  below. 


including  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Herzog  Contracting  Corporation 
(Herzog) 

Docket  Number  RSGM-94-15 

Herzog  seeks  a  permanent  waiver  of 
compliance  with  certain  provisions  of 
the  Railroad  Safety  Glazing  Standards 
(49  CFR  Part  223)  for  its  Rail  King 
Model  SS  4400  railcar  movers  leased  to 
various  railroads.  Herzog  Railroad 
Division  offers  numerous  types  of 
equipment  for  lease  to  railroads  either 
with  or  without  operators  and 
maintenance.  Herzog  has  leased  mobile 
railcar  movers  to  railroads  for  use  in 
track  maintenance  projects  for  17  years 
without  safety  related  incident. 

The  Rail  King  Model  SS  4400  is 
defined  as  a  locomotive  and  must 
comply  with  §  223.11(a),  which  requires 
Type  1  test  certified  glazing  in  the 
frontward  and  rearward  facing 
windows,  and  Type  II  test  certified 
glazing  in  the  side  facing  windows.  The 
Rail  King  SS  4400  glazing  material  is 
made  to  specification  ASl  Safety 
Laminated.  Herzog  was  granted  a 
waiver,  RSGM-88-29,  to  operate 
Tracmobile  car  movers  without  certified 
glazing.  The  glazing  material  in 
Tracmobile  car  movers  is  either 
laminated  and/ or  tempered. 

Herzog  is  requesting  this  waiver  for 
the  following  reasons: 

1.  Machines  are  used  only  for 
Maintenance  of  Way  projects. 

2.  They  do  not  handle  revenue  freight 
or  passenger. 

3.  Speed  is  less  than  20  mph. 

4.  They  handle  approximately  10  cars. 

5.  FRA  glazing  is  very  expensive  and 
delivery  time  is  approximately  4 
months. 

6.  The  cabs  are  not  constructed  to 
accommodate  the  extra  weighL 

7.  The  existing  waiver.  RSGM-88-29. 
has  been  in  use  for  approximately  5 
years  without  any  glass  related 
incidents. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  reviews,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 


Petition  Docket  Number  RSGM-94-15) 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk.  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C 
20590.  Communications  received  before 
November  2, 1994  will  be  considered  by 
FRA  before  final  action  is  taken. 
Comments  received  after  that  date  will 
be  considered  as  far  as  practicable.  All 
written  communications  concerning 
these  proceedings  are  available  for 
examination  during  regular  business 
hours  (9:00  a.m.-5:00  p.m.)  in  Room 
8201,  Nassif  Building,  400  Seventh 
Street  S.W.,  Washington,  DC.  20590. 

Issued  in  Washington,  D.C  on  September 
23,  1994. 

Phil  Oiekszyk. 

Acting  Deputy  Associate  Administrator  for 

Safety  Compliance  and  Program 

Implementation. 

(FR  Doc.  94-24057  Filed  9-28-94;  8:45  am) 

BILUNG  COOE  4910-06-P 


Research  and  Special  Programs 
Administration 

[Docket  No.  P-93-2W;  Notice  1] 

Interstate  Natural  Gas  Association  of 
Amenca:  Filing  of  Gas  Pipeline  Facility 
Waiver  Petition 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Interstate  Natural  Gas 
Association  of  America  (INGAA),  on 
behalf  of  28  INGAA  member  pipeline 
companies  and  tlieir  subsidiaries,  has 
petitioned  the  Research  and  Special 
Programs  Administration  (RSPA)  for  a 
waiver  from  compliance  with  the 
requirements  of  49  CFR  192.713(a)  and 
192.485  to  allow  the  installation  of  a 
proprietary  composite  reinforced  (CR) 
sleeve  material  (Clock  Spring^^M 
manufactured  by  Clock  Spring  Company 
of  North  America.  Long  Beach.  CA)  as 
a  full  encirclement  wTapped  sleeve  for 
the  repair  of  imperfections  and  damages 
that  impair  the  serviceability  of  steel 
transmission  pipelines  operating  at  or 
above  40  percent  of  specified  minimum 
yield  strength  (SMYS).  RSPA  intends  to 
grant  a  waiver  to  each  of  the  parties 
represented  in  the  petition  because  the 
use  of  this  technology  provides  at  least 
the  same  level  of  integrity  as 
replacement  pipe  or  installation  of  a  full 
encirclement  welded  split  sleeve. 
FOR  FURTHER  INFORMATtON  CONTACT:  G. 
Joseph  Wolf.  Office  of  Pipeline  Safely 
{DPS-13),  Research  and  Special 
Programs  Administration.  400  Seventh 
Street,  SW.,  Washington,  EX:  20590, 
202-366-4560. 


F'eHpral    Rf>oivtor    /    \7r>l     c;q     Mr.     idq    /   TV...^^^. 
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SUPPLEMENTARY  INFORMATION:  Ke<iernl 
pipeline  safety  rexuiotions  (49  CfT? 
192.713(a))  require  that  a  full 
encirclement  welded  split  sleeve  be 
applied  over  an  imperfection  or  damage 
that  impairs  the  serviceability  of  a 
segment  of  a  steel  gas  transmission  line 
operating  at  or  above  40  percent  of 
SMYS  if  it  is  not  feasible  to  take  the 
segment  out  of  service  for  repair. 
Previously.  RSPA  granted  a  waiver<58 
FR  1382.1;  M&n.h  15.  1993)  to  the 
Panhandle  Eastern  Corporation 
(Panhandle)  for  the  installation  of  (~R 
sleeves  as  an  alternative  to  this 
requirement.  The  Panhandle  waiver 
applied  to  six  locations  on  its  line  •2  in 
Fayette  County.  Ohio. 

The  INGAA  petition  additionally 
requests  a  waiver  from  ^  1912  4H.S. 
requiring  each  segment  of  a 
transmission  line  with  general  <;orrosion 
and  a  remaining  wall  thickness  less  than 
that  rt>quired  for  the  pipeline's 
maximum  allowable  operating  pressure 
be  replaced,  or  the  operating  pressure  be 
reduced  commensurate  with  the 
strength  of  the  pipe  based  on  the  actual 
remaining  wall  thickness.  The  petition 
for  waiver  requests  that  pipeline 
operators  be  permitted  to  use  CR  sleeve 
material  for  tne  repair  of  imperfections 
and  damages  that  impair  the 
serviceability  of  steel  transmission 
pipelines  operating  at  and  above  40 
pertent  of  SMYS.  Currently.  §  192.48.5 
does  not  permit  the  repair  of  an  area  of 
general  corrosion,  unless  the  area  is 
small. 

Proposal  and  Rationale  Submitted  by 
I.N(;a.\ 

The  INCAA  waiver  request  cites  the 
Panhandle  waiver  and  supporting 
do«:uments.  and  proposes  to  conform  to 
the  Panhandle  waiver  except  for 
deviations  cited  below.  The  proprietarv 
repair  method  proposed  by  INGAA  and 
Panhandle  consists  of  installing  CR 
sleeve  material  in  coil  form  held  in 
place  by  an  adhesive.  The  adhesive 
adheres  both  to  the  pipe  surface  and  to 
the  adjacent  layers  of  the  coiled 
compoM'f  reinforcement.  The 
composite  reinforcement  is  an 
isophthalit  polyester  resin  reinforced 
with  fiberglass  The  adhesive  is  a 
methacry  late.  Both  the  composite 
reinforcement  and  the  adhesive  have 
histories  of  suitable  performance  in 
other  applications  described  in 
d(H:uments  in  the  docket. 

In  the  Panhandle  petition,  the 
suitability  of  a  standard  CR  sleeve  for 
repair  of  a  measur»'d  defect  is 
determined  using  a  computer  program 
developed  by  the  Gas  Research  Institute 
(GRI).  Panhandle  reported  that 
detttructive  tests  of  pipe  with  standard 


C^K  sleeves  iiislaiied  over  manufactured 
defects  repeatedly  burst  in  the  adjacent 
steel  pipe,  demonstrating  the  adequacy 
of  the  CR  sleeves.  The  CR  sleeve  does 
not  require  pretesting,  as  there  is  no 
replac;ement  pipe,  nor  are  there  any 
welds  to  be  tested  as  required  for 
welded  split  sleeves. 

Panhandle  described  the  following 
advantages  of  using  CR  sleeves: 

(1)  CR  sleeve  material  is  relatively 
easy  to  install. 

(2)  CR  sleeve  material  is  furnished  in 
standard  widths  and  thicknesses.  The 
length  of  the  repair  to  be  made 
determines  the  number  qf  sleeve  units 
to  be  used.  Multiple  units  c:an  be 
brought  to  the  job  site  at  the  time  of 
excavation.  Therefore,  there  is  no  delay 
between  determining  the  extent  of  the 
repair  and  procuring  materials  for 
repair. 

(3)  The  crew  performing  the 
investigation  can  make  the  repair 
without  calling  for  pipe  handling 
equipment  or  welders. 

(4)  In  most  circumstances,  there  will 
be  no  need  to  take  the  line  out  of 
service,  eliminating  intemiptions  to,  or 
curtailments  of,  customer  ser\  ic:e;  CR 
sleeve  repairs  cran  be  made  while  the 
line  is  operated  at  full  or  reduced 
pressure. 

(5)  The  use  of  CR  sleeve  material 
would  substantially  reduce  cost  as 
c:ompared  to  the  repair  methods 
currently  required  under  §  192.713(o). 

Panhandle  estimated  that  the  average 
cost  of  a  repair  would  be  reduced  from 
$26,000  for  a  pipe  cutout  or  $16,000  for 
a  welded  split  sleeve  to  $9,000  for  a  CR 
sleeve.  The  result  would  be  a  maximum 
savings  of  $17,000  per  replacement 
repair  or  a  minimum  of  $7,000  per 
welded  split  sleeve  repair. 

In  commenting  on  the  notice  of  the 
Panhandle  waiver  (Docket  No.  P-9f>- 
IW).  the  American  Gas  Ass(x:iation 
estimated  that  the  industry  could  save 
$6,500,000  annually  by  using  CR  sleeves 
in  the  manner  proposed  by  Panhandle. 
By  rec]uesting  a  waiver  of  §  192.485  to 
use  CR  sleeves  under  broader  conditions 
than  those  proposed  by  Panhandle. 
INGAA's  proposal  has  the  potential  for 
even  greater  savings. 

RSPA  granted  Panhandle  the  waiver 
on  the  conditions  that  Panhandle  install 
the  CR  sleeves  using  the  procedure 
described  in  the  documents  supporting 
its  petition,  perform  the  inspections 
described  in  the  petition,  report 
promptly  to  RSPA  the  results  of  the 
inspections  and  any  unfavorable 
performance  of  the  CR  sleeves,  and 
determine  and  report  to  RSPA  the  cause 
of  anv  unfavorable  performance. 

INCAAs  waiver  petition  proposes 
that  operators  participating  in  the 


petition  agree  to  certain  additional  and 
alternative  conditions  from  those 
instituted  in  the  Panhandle  waiver. 
INGAA's  waiver  requires  parties  to  the 
waiver  petition  to  comply  with  all  of  the 
conditions  of  the  Panhandle  waiver  for 
which  deviations  have  not  been 
requested.  Details  of  INGAA's  requested 
deviations  from  the  conditions  of  the 
Panhandle  waiver  are  presented  and 
discussed  in  the  following  paragraphs. 

Deviations  From  Panhandle  Waiver 

The  Panhandle  waiver  provided  that 
an  analysis  for  serviceability  of  c;orroded 
areas  would  be  determined  using  ANSI/ 
ASME  B31G  "Manual  for  IDetermining 
the  Remaining  Strength  of  Corroded 
Pipelines."  INGAA  proposes  that  the 
analysis  for  .serviceability  mav 
alternatively  be  based  on  the  RSTRENG 
User's  Manual.  March  1993.  RSPA 
incorporated  by  reference  both  B31G 
and  RSTRENG  into  Part  195  (59  FR 
33389:  June  28,  1994).  RSPA  proposed 
the  incorporation  of  B31G  in  Part  192 
(57  FR  39577;  August  31.  1992). 
Comments  on  the  proposal  suggested 
incorporation  by  reference  of  RSTRENG 
into  Part  192  in  addition  to  B31G.  RSPA 
considers  that  either  B31G  or  RSTRENG 
is  suitable  for  determining  the 
serviceability  of  steel  pipe. 

INGAA  reports  that,  since  the 
Panhandle  waiver  was  granted,  GRI  has 
developed  an  enhanced  model  called 
GRI  WRAP  for  calculating  the  efficacy  of 
a  composite  repair.  INGAA  proposes 
using  GRI  WRAP  in  lieu  of  the  model 
used  by  Panhandle.  RSPA  proposes  to 
accept  INGAA's  decision  to  use  the  GRI 
WRAP  model. 

INGAA  proposes  that  only  those 
pipeline  operators  included  in  it's 
petition  be  allowed  to  us  the  CR  sleeve 
repair  methcxi.  INGAA's  understanding 
that  RSPA  will  not  accept  individual 
pipeline  operator  waiver  petitions  for 
using  this  repair  method  is  misguided. 
RSPA  must  c;onsider  all  waiver 
applic:ations. 

INGAA  proposes  that  installation  of 
CR  sleeves  by  the  participating  pipeline 
operators  be  coordinated  with  GRI  to 
ensure  sufficient  operational  and 
geographic  diversity  is  achieved  to 
obtain  a  representative  data  set  to 
support  any  further  change  to  the 
pipeline  .safety  regulations.  GRI  will 
assi.st  companies  to  evaluate  the 
installations,  record  the  results,  and 
provide  the  data  to  RSPA  upon  request. 
A  statistic:al  sampling  of  sites  will  be 
excavated  and  evaluated  within  two 
years  of  installation. 

INGAA  proposes  that  installations  of 
CR  sleeves  will  be  reported  by  the 
operator  to  RSPA  or  a  designated  state 
agent  offic:e  within  thirty  days  of 


installation.  RSPA  considers  that  it  is 
more  appropriate  that  the  notification  be 
made  to  both  RSPA  and  its  designated 
state  agent,  and  that  the  notification  be 
made  prior  to  installation  to  afford 
RSPA  and  the  state  agent  the 
opportunity  to  witness  the  in.stallation. 

INGAA  proposes  that  operator 
personnel  using  the  CR  sleeve 
(Clockspring"^)  repair  method  be 
trained  and  certified  in  standard 
installation  procedures  by  the  Clock 
Spring  Company  LP.  RSPA  considers 
that  such  training  and  c-ertification  is 
appropriate  and  should  be 
supplemented  by  a  commitment  to 
periodic  refresher  training  and 
recertification  of  installers  of  CR 
sleeves. 

INGAA  proposes  that  records  of  CR 
sleeve  installations  will  be  maintained 
in  accordance  with  §  192.709.  RSPA 
considers  that  the  proposal  regarding 
records  is  appropriate. 

Proposed  Action  on  Waiver  Request 

In  addition  to  the  advantages  cited  by 
INGAA  and  Panhandle,  RSPA  considers 
that  the  ability  to  make  a  repair  without 
welding  eliminates  the  possibility  of 
cracking  and  pipeline  failure 
attributable  to  residual  stresses  from, 
and  to  hydrogen  induced  cracking 
associated  witb,  welding.  Also 
eliminated  is  the  possibility  of  burning 
through  the  pipe  wall  while  welding. 
Overall.  RSPA  considers  the  CR  sleeve 
repair  procedure  to  be  a  safe  alternative 
to  either  the  welded  split  sleeve  repair 
procedure  or  the  pipe  replacement 
procedure,  both  currently  permitted  by 
§  192.713(a).  While  RSPA  considers  that 
the  use  of  the  CR  sleeve  repair 
procedure  in  an  area  of  general 
corrosion  is  an  acceptable  alternative  to 
replacing  the  corroded  pipe  or  reducing 
the  operating  pressure  commensurate 
with  the  strength  of  the  steel  pipe  based 
on  the  actual  remaining  wall  thickness 
under  §  192.485(a).  comments  are 
requested  on  this  aspect  of  the  waiver 
request. 

RSPA  believes  that  49  CFR  192.713(a) 
and  .485(a)  should  be  waived  to  permit 
the  parties  represented  by  the  petitioner 
to  install  CR  sleeves  as  a  permanent 
repair  of  imperfections  and  damages 
that  impair  the  serviceability  of  steel 
transmission  pipelines  operating  at  or 
above  40  percent  of  SMYS.  RSPA 
believes  that  the  use  of  this  technology 
provides  at  least  the  same  level  of 
integrity  as  replacement  of  pipe  or 
installation  of  a  full  encirclement 
welded  split  sleeve.  Although  RSPA 
believes  that  there  is  no  practical  limit 
to  the  extent  of  a  corroded  area 
repairable  using  CR  sleeves,  RSPA 
proposes  that  repairs  using  CR  sleeves 


in  accordance  with  the  proposed  waiver 
be  limited  to  10  feet  of  sleeve  length. 

A  waiver  would  be  granted  to  each  of 
the  parties  represented  in  the  petition 
for  the  purpose  of  evaluating  the 
performance  of  CR  sleeves.  RSPA 
intends  to  review  the  performance 
evaluations  of  CR  sleeves  applied  under 
the  proposed  waiver  and  consider  a 
termination  of  the  waiver  three  years 
after  it  is  granted. 

Information  submitted  by  INGAA  is 
available  in  the  docket.  The  information 
cited  by  INGAA  in  the  grant  of  waiver 
to  Panhandle  is  available  in  docket  P- 
90-lW. 

Interested  persons  are  invited  to 
comment  on  the  proposed  waiver  by 
submitting  in  duplicate  such  data, 
views,  or  judgments  as  they  may  ciesire 
Communications  should  identify  the 
Docket  and  Notice  numbers  in  the 
heading  of  this  document,  and  be 
submitted  to:  Dockets  Unit,  Room  8421. 
Office  of  Pipeline  Safety.  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001,  (202)  366- 
5046. 

All  comments  received  before  130 
days  after  publication  of  this  notice) 
will  be  considered  before  final  action  is 
taken.  Late  filed  comments  will  be 
considered  so  far  as  practicable.  All 
comments  will  be  available  for  viewing 
between  the  hours  of  8:30  a.m.  to  5  p.m  , 
before  and  after  the  closing  date  for 
comments. 

No  public  hearing  is  contemplated, 
but  one  may  be  held  at  a  time  and  place 
set  in  a  Notice  in  the  Federal  Register 
if  requested  by  an  interested  person 
desiring  to  comment  at  a  public  hearing 
and  raising  a  genuine  issue. 

Dated:  September  19. 1994. 
George  W.  Tenley,  Jr., 
Associate  Administrator  for  Pipeline  Safety. 
Research  and  Special  Programs 
Administration. 
IFR  Doc.  94-24081  Filed  9-28-94:  8:45  ami 
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UNITED  STATES  INFORMATION 

AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  OMer  12047  of  March 
27.  1978  (43  FR  13359.  March  29. 1978\ 
and  Delegation  Order  No.  85-5  of  )uiie 
27.  1985  (50  FR  27393.  July  2. 1985).  I 
hereby  determine  that  the  objects  in  the 
exhibit.  "Exploration  in  the  North 


Pacific  1741-1805."  (see  list ')  imported 
from  abroad  for  the  temporary 
exhibition  without  profit  within  the 
United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
the  Anchorage  Museum  of  History  and 
Art  in  Anchorage.  Alaska  from  on  or 
about  Oclober  13. 1994.  to  on  or  about 
November  20. 1994.  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  September  23. 1994. 
Les  Jin. 

General  Counsel. 

|FR  Doc.  94-24143  Filod  *-28-94;  8:45  ami 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Prosthetics 
and  Special-Disabilities  Programs, 
Notice  of  Charter  Renewal 

This  gives  notice  under  tbe  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6. 1972.  that  the 
Department  of  Veterans  Affairs* 
Advisory  Committee  on  Prosthetics  and 
Special-Disabilities  Programs  has  been 
renewed  for  a  2-year  period  beginning 
August  15. 1994^  through  August  15. 
1996. 

Dated:  September  16.  1994. 

By  direction  of  the  Secretary. 
tieyviaid  Bannister. 
Committee  Management  Officer. 
(FR  Ditc  94-24084  Filed  9-28-94;  845  am! 

BaXMC  COOE  n20-01-M 


Veterans'  Advisory  Committee  on 
Rehabilitation.  Notice  of  Charter 
Renewal 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463)  of  October  6.  1972,  that  the 
Department  of  Veterans  Affairs' 
Veterans'  Advisory  Committee  on 
Rehabilitation  has  been  renewed  for  a  2- 
year  period  beginning  September  15, 
1994.  through  September  15.  1996. 

Dated:  September  16.  1994. 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-S030.  and  the  address  is  Room  700.  U.S. 
Information  Agency.  301  Fourth  Street.  SW.. 
Washington.  DC  20547. 
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By  dir>-<  t.1,11  wl  ;!!!   ...s^rsj,...  y. 
Ileywait)  Bannister, 
Committer  Management  Officer. 
|FR  Dor  94-24085  Filed  9-2fr-94:  8  45  ami 

M.LMO  COOC  UM-01-M 


Advisory  Commirtee  on  Cemeteries 
and  Memonals,  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Cemeteries  and 
Memorials,  authorized  by  38  U.S.C. 
2401,  will  be  held  at  the  offit^e  of  the 
U.S.  Department  of  Veterans  Affairs, 
Room  7.10,  810  Vermont  Avenue.  NVV., 
DC.  on  November  14  and  15.  1994. 

The  meeting  will  convene  at  1:00  p.m. 
(EST)  on  November  14  to  conduct 
routine  business  and  will  adjourn  at 
5:00  p.m.  (EST)  November  15.  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  which  is  about  20 
persons.  Those  wishing  to  attend  should 
contat  t  Ms.  Dina  Wood,  Special 
Assistant  to  the  Director,  National 
Cemetery  System,  [phone  (202)  273- 
52351  not  later  than  12  noon.  EST 
October  1,  1904. 

Any  interested  person  may  attend, 
appear  t>efore.  or  tile  a  statement  with 
the  Committee.  Individuals  wishing  to 
appear  before  the  Committee  should 
indicate  this  in  a  letter  to  the  Director. 
National  Cemetery  System  (40)  at  810 
Vermont  Avenue,  NVV..  Washington.  DC 
20420.  In  any  such  letters,  the  writers 
must  fully  identify  themselves  and  state 
the  organization  or  association  or  person 
they  represent.  Also,  to  the  extent 
pr8<:ticable,  letters  should  indic:ate  the 
subject  matter  they  want  to  discuss.  Oral 
presentations  should  be  limited  to  10 
minutes  in  duration.  Those  wishing  to 
nie  written  statements  to  be  submitted 
to  the  Committee  must  also  mail,  or 
otherwise  deliver,  them  to  the  Director. 
National  Cemetery  System. 

Letters  and  written  statements  as 
discussed  above  must  be  mailed  or 
delivered  in  time  to  reai  h  the  Director. 
National  Cemetery  System,  by  12  noon 
EST  0«  tober  1.  1994.  Oral  statements 
will  be  heard  only  between  1:30  p.m. 
and  2  p  m.  EST.  November  15.  1994. 

Dated:  September  14.  1994 

Bv  nirwfion  of  the  .S«cr«t1ary. 
Ileyward  Bannister. 
Committee  Management  Officer. 
|FR  Due  94-24086  Filed  9-28-94;  8:45  ami 
•N.UNO  COM  ms-ai-M 


Persian  Gutt  Expert  Soentific 
Commirtee,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs. 
(VA).  in  accordance  with  Pub.  L.  92- 
463.  gives  notice  that  meetings  of  the 
VA  Persian  Gulf  Expert  Scientific 
Committee  will  be  held  on: 

Monday.  November  14.  1994.  at  9 
a.m. -5  p.m. 

Tuesday,  November  15,  1994.  at  8:30 
a.m.-12:01  p.m. 

The  location  of  the  meeting  will  be 
801  I  Street.  NW;  Washington.  DC;  room 
1105. 

The  Committee's  objectives  are  to 
advise  the  Under  Secretary  for  Health, 
about  medical  Findings  affecting  Persian 
Gulf  era  veterans. 

At  this  meeting  the  Committee  will 
review  all  aspects  of  patient  care  and 
medical  diagnoses  and  will  provide 
professional  consultation  as  needed. 
The  Committee  may  advise  on  other 
areas  involving  research  and 
development,  veterans  benefits  and/or 
training  aspects  for  patients  and  staff. 

All  portions  of  the  meeting  will  be 
open  to  the  public  except  from  4  p.m. 
until  5  p.m.  on  November  14.  1994.  and 
11  a.m.  until  12:01  p.m.  on  November 
15,  1994.  During  these  executive 
sessions  discussions  and 
re<:ommendations  will  deal  with 
medical  records  of  specific  patients  and 
individually  identifiable  patient 
medical  histories.  The  disclosure  of  this 
information  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Closure  of  these  portions  of  the 
meetings  is  in  accordance  with 
subsection  10(d)  of  Pub.  L  92-463.  as 
amended  by  Pub.  L.  94—409,  and  as 
cited  in  5  U.S.C.  552b(c)(6). 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson,  Office  of 
Environmental  Medicine  and  Public 
Health,  810  Vermont  Avenue,  NW.. 
Washington.  DC  20420. 

Dated  .September  16,  1994. 

By  Dire(.tion  of  the  Secretary. 
Hey  ward  Bannister, 
Committee  Management  Officer. 
IFR  Do*    ')4-24087  Filed  9-28-94;  8:45  am] 

aiLUNO  COOC  O20-01-M 


Wage  Committee,  Notice  of  Meetings 

The  Department  of  Vettrans  Affairs 
(VA).  in  aa:ordance  with  Pub.  L  92- 


463.  gives  notice  that  meetings  of  the 
VA  Wage  Committee  will  be  held  on: 

Wednesday.  October  19. 1994,  at  2:00  p.m. 
Wednesday,  November  2, 1994.  at  2:00  p.m. 
Wednesday,  November  16. 1994.  at  2:00  p.m. 
Wednesday.  November  30. 1994.  at  2:00  p.m. 
Wednesday.  December  14, 1994,  at  2:00  p.m. 
Wednesday.  December  28. 1994,  at  2:00  p.m. 

The  meetings  will  be  held  in  Room 
1225,  Department  of  Veterans  Affairs. 
Tech  World  Plaza.  801  I  Street.  NW., 
Washington.  DC  20001. 

The  Committee's  purpose  is  to  advise 
the  Under  Secretary  for  Health  on  the 
development  and  authorization  of  wage 
schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 
obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  in 
accordance  with  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94—409,  and  as  cited  in  5 
U.S.Cbfc)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 
the  Chairperson.  VA  Wage  Committee, 
Room  1225.  801  I  Street.  NW, 
Washington.  EX:  20001. 

Dated:  September  20. 1994. 

By  Direction  of  the  5>€cretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
IFR  Doc  94-24088  Filed  9-28-94;  845  am| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  ttie  Sunshine  Act"  (Pub 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C,  552b(e)(3)).  of 
the  special  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  29. 
1994.  from  2:00  p.m.  until  such  time  as 
the  Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson.  Secretarj'  to  the 
Farm  Credit  Administration  Board. 
(703)  883-4003.  TDD  (703)  883-4444,  or 
Floyd  Fithian.  at  (703)  883-4000. 

ADDRESS:  Farm  Credit  Administration. 
1501  Farm  Credit  Drive,  McLean. 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATION:  This 

meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Net*'  Business 
1.  Regulations 

a.  Financially  Related  Ser\ices  (12  CFR 
Part  6181  (Proposed). 


2  Corporate  Prior  Approval 

a.  Coleman  PCA  in  Receivership — Charter 
Cancellation. 

Dated:  September  23. 1994. 

Floyd  Fithian, 

Acting  Secretary,  Farm  Credit  Administration 
Board. 

IFR  Doc.  94-24241  Filed  9-27-94;  1:15  pm) 

BILUNO  CODE  6705-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "(^vernment  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:11  a.m.  on  Tuesday, 
September  27.  1994.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Acting  Chairman  Andrew  C. 
Hove,  Jr.,  seconded  by  Director  Jonathan 
L.  Fiechter  (Acting  Director.  Office  of 
Thrift  Supervision),  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  a  personnel  matter. 

The  Board  also  determined,  by  the 
same  majority  vote,  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  a  memorandum  and 
resolution  regarding  proposed 
amendments  to  Part  362  of  the 
Corporation's  rules  and  regulations, 
entitled  "Activities  and  Investments  of 
Insured  State  Banks,"  which  would 
revise  the  Corporation's  definition  of 
equity  investment  to  exclude  treasur>' 
-Stock  from  the  definition,  thereby 


allowing  institutions,  in  accordance 
with  applicable  Federal  and  state  law,  to 
acquire  such  stock  and  hold  it  for  no 
longer  than  one  year. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  the  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  September  27,  1994. 
Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie. 
Acting  Assistant  Executive  Secretary. 
IFR  Doc.  94-24282  Filed  9-27-94:  3:26  pm) 

BILUNO  CODE  •714-0-M 


FEDERAL  ELECTION  COMMISSION 
"FEDERAL  REGISTER"  NUMBER:  94-23634. 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  September  29.  1994  at  10:00 
a.m..  Meeting  Open  to  the  Public. 

The  following  item  was  added  to  the 
agenda: 

Advisory  Opinion  1994-27:  Karen  A. 
McCarthy  on  behalf  of  Consumers  Power 
Company  Employees  for  Better  Government 
(continued  irom  meeting  of  Septcmtxjr  22. 
1994). 

DATE  AND  TIME:  Tuesday.  October  4.  199 1 
at  10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington. 
DC. 

STATUS:  This  Meeting  Will  Be  Closed  to 

the  Public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  I'.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  I'.S.C. 

§437g,  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 
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DATE  ANO  TIME;  Weill lesddy.  O.tulxir  5. 

1994  at  10:00  a.m. 

PLACE:  999  E  Street,  NVV..  Washington. 

DC. 

STATUS:  This  Meeting  Will  Be  Open  to 

the  Public. 

ITEM  TO  BE  DISCUSSED:  Wilder  for 

President  C^onuuittee — Oral 

Presentation. 

DATE  AND  TIME:  Thursday,  October  6, 

1994  at  10:00  a.m. 


PLACE:  999  L  Street  NVV.,  Wa.>.hingIon, 
DC  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

rrEMS  TO  BE  DISCUSSED: 

Convction  and  Approval  of  Minutes 
Advisory  Opinion  1994-30:  Edward  D. 

Feigenbaum  on  t)chalf  of  Conservative 

Concepts.  Inc 
Kfgulation: 


MCFL  Rulemaking.  Sunuiidry  uf  Comments 
and  Draft  Final  Rules 
Fiscal  Year  1995  Management  Plan 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Ron  Harris,  Press  Officer,  Telephone: 

(202)219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

jFR  Doc.  94-24278  Filed  9-27-94;  3:12  pmj 

BILUNG  CODE  t715-«1-M 


Thursday 

September  29    1994 


Part  II 


Department  of 
Education 


Office  of  Educational  Research  and 
Improvement — Library  Programs:   Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  19S5;  Notice 


J      If. I        r  n        %.f^         ^  nn       I      *T'U  .  ..^  J  ».. 


'^n      i  nn  4      /    KT^*:^.^.^ 


5')   u; 


Federal  Register  /  Vol.  59.  No.  188  /  Thursday.  September  29.  1994  /  Notices 


UMI 


DEPAR-Mt  NT  OF  EDUCATION 

Ottice  of  Educational  Research  and 
Impfowement— Litwary  Programs 

Invitation  To  Apply  for  Npw  awards  (or 
Fiscal  Year  1995 

AGENCY:  Department  of  Education. 
action:  Notice  inviting  applications  for 
new  awards  for  Hscal  year  1995. 

SUMMARY:  The  Secretary  invites 
applications  for  new  awards  for  fisc:al 
year  19fl5  and  announces  closing  dates 
for  the  transmittal  of  applications  under 
five  discretionary  grant  programs  for 
libraries:  the  Library  Services  to  Indian 
Tribes  and  Hawaiian  Natives  Program — 
Basic  Grants,  Library  Literacy  Program. 
Library  Education  and  Human  Resoun.e 
Development  Program — Fellowships 
and  Institutes,  and  Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Special  Projects  Grants. 

Tnese  programs  support  the  National 
Education  Goals  by  seeking  to  improve 
library  services,  to  enhance  the  skills  of 
library  staff,  to  increase  the  quality  and 
availability  of  library  holdings,  and 
other  activities.  The  National  Edui  ation 
Goals  specifically  rjill  for: 

•  All  (hildren  to  start  S4:hool  ready  to 
learn; 

•  The  high  s<;hool  graduation  rate  to 
increase  to  at  least  90  pen:ent; 

•  Students  to  demonstrate 
competency  in  challenging  subject 
matter  and  to  learn  to  use  their  minds 
well; 

•  U.S.  students  to  be  first  in  the  world 
in  science  and  mathematics 
achievement; 


•  AduH  Anieru.aiis  to  De  literate  anil 
to  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
e<:onomy  and  exercise  the  rights  and 
responsibilities  of  citizenship; 

•  Every  school  to  be  free  of  drugs  and 
violence  and  to  offer  a  di.sciplined 
environment  conducive  to  learning; 

•  The  Nation's  teaching  force  to  have 
access  to  programs  for  the  continued 
improvement  of  their  professional  skills 
and  the  opportunity  to  acquire  the 
knowledge  and  skills  needed  to  instruct 
and  prepare  all  American  students  for 
the  next  century;  and 

•  Every  school  to  promote 
partnerships  that  will  increase  parental 
involvement  and  participation  in 
promoting  the  social,  emotional,  and 
ncademic  growth  of  children. 

In  developing  this  combined 
application  notice  the  Department  has 
sought  to  ensure  that  programs 
awarding  grants  during  FY  1995  will 
further  the  National  Education  Coals. 
The  Secretary  encourages  applic;ants 
under  these  programs  to  consider  the 
National  Education  Goals  in  developing 
their  applications. 
DATES:  The  closing  dates  for 
transmitting  applications  under  this 
notice  are  list«jd  in  Se<.tion  I  of  this 
notice. 

ADDRESSES:  For  Applications  nr  Fiirtht'r 
Information:  The  addresses  for 
obtaining  applications  for,  or  further 
information  about,  individual  programs 
or  competitions  are  in  the  respective 
announcements  for  those  programs 
contained  in  Section  II  of  this  notice. 

For  Users  of  TDD  or  FIRS:  Individuals 
who  use  n  telp<  ommuni(  ntions  device 


lor  me  ueai  i  i'DD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
8(X}-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

For  Electronic  Assess  to  Information: 
Information  about  the  Dejiartment's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  or  on  the  Internet  Gopher  .S«?rver 
at  GOPHER.ED.GOV  (under 
Announcements.  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  for  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

SUPPLEMENTARY  INFORMATION:  All 
programs  announced  in  this  notice,  with 
the  exception  of  the  Library  Servit;es  to 
Indian  Tribes  and  Hawaiian  Natives 
Program,  including  both  Basic  Grants 
and  Special  Projects  Grants,  are  subje<.t 
to  the  requirements  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs.  Information  regarding 
applicable  procedures  under  this  order 
will  be  included  in  the  application 
packages. 

Organization  of  Notice 

This  notic:e  contains  two  sections. 
Se<;tion  I  includes  a  chart  listing  closing 
dates  in  chronologii:al  order,  and  other 
pertinent  information  about  programs 
covered  by  this  notice.  Section  II 
consists  of  the  individual  application 
announcement  for  each  program. 
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UMI 


Setliun  11— Application  .\olites 

CFDA  Nos.  84  036  A  k  B— Library 
Education  and  Human  Resounre 
Development  Program — Fellowships 
and  Institutes  (HiKher  Eduiuition  Act. 
Title  II.  Part  B). 

Purpose  of  Program 

Promotes  high  quality  library  and 
information  science  education  and 
provides  fellowship,  institute  or 
traineeship  grants  to  institutions  of 
higher  education  and  library 
organizations  or  agencies  to  recruit, 
educate,  and  train  persons,  and  to 
establish,  develop,  or  expand  programs, 
through  courses  of  study  or  staff 
development  in  library  and  information 
science. 

Eligible  Applicants 

Eligible  applicants  are  institutions  of 
higher  education,  library  organizations, 
and  library  agencies. 

Project  Periods 

For  fellowship  grants:  A  new 
fellowship  grant  at  the  master's  level 
must  be  at  least  one  academic  year:  n 
new  fellowship  at  the  doctoral  level 
must  be  at  least  one  academic  year  and 
may  be  planned  for  up  to  two  additional 
annual  budget  periods  to  be  awarded  on 
a  noncompetitive  continuation  basis. 

For  institute  grants:  A  long-term 
institute  project  must  provide  at  least 
one  academic  year  but  no  more  than  12 
months  of  training:  a  short-term 
institute  project  must  provide  at  lea.st 
one  week  but  no  more  than  six  weeks 
of  training. 

Applicable  Regulations 

(a)  The  regulations  for  this  program  as 
published  in  the  Federal  Register  on 
August  26.  1993  (58  FR  45210)  and  (b) 
The  Education  Department  Oneral 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77.  79.  82.  85,  and 
86. 

Priorities 

CFDA  No.  84.036A— Institute  Proje<:ts 

Absolut f  Priorities  1 

Under  34  CFR  75.105(c)(3)  and  34 
("FR  776.5  the  Se<;retary  gives  an 
absolute  preference  to  applications  that 
meet  one  or  more  of  the  following 
priorities.  The  Secretary  funds  under 
this  competition  only  applications  that 
meet  one  or  more  of  these  absolute 
priorities: 

Absolute  Priority  1 

To  recruit,  educate,  train,  retrain  and 
retain  minorities  in  library  and 
information  s<:iences. 


-AOsuiute  rnority  Z 

To  educate,  train  or  retrain  library 
personnel  in  areas  of  library 
specialization  where  there  are  currently 
shortages,  such  as  school  media, 
children's  services,  young  adult 
services.  s<:ience  reference,  and 
cataloging. 

Absolute  Priority  3 

To  educate,  train  or  retrain  libran,' 
personnel  to  serve  the  information 
needs  of  the  elderly,  the  illiterate,  the 
disadvantaged,  or  residents  of  rural 
America. 

Absolute  Priority  4 

To  educate,  train  or  retrain  library 
personnel  in  new  tet.hniques  of 
information  acquisition,  transfer,  and 
communication  technology. 

Invitational  Priority 

Within  absolute  priorities  2  and  3 
specified  in  this  notice  under  institute 
projects,  the  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  under  34  CFR  75.105(c)(1)  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Applications  for  institutes  that  place 
particular  emphasis  on  libraries  and 
their  contributions  to  achieving  one  or 
more  of  the  National  Education  Goals  as 
listed  in  the  Summary  section  of  this 
notice. 

Note:  Applicants  interested  in  the 
invitational  priority  addressing  libraries  and 
their  contributions  to  achieving  the  National 
Education  Coals  may  request  from  the 
program  office  tha  complete  text  of  the  eight 
goals,  including  the  objectives  supporting 
eat.h  individual  goal. 

For  Applications  or  Information 
Contact 

Louise  V.  Sutherland.  Acting  Director, 
Discretionary  Library  Programs 
Division.  Library  Programs.  U.S. 
Department  of  Education.  55  New  Jersey 
Avenue,  N.W.,  Room  404,  Washington. 
DC  20208-5571.  Telephone  (202)  219- 
1315. 

CFDA  No  84  036B— Fellowship  Projects 

For  FY  1995.  only  Master's  and  new 
Doctoral  degree  level  applications  will 
be  accepted.  Grantees  that  were 
awarded  doctoral  grants  in  FY  1994  that 
continue  in  FY  1995  will  be  contacted 
separately. 

Absolute  Priorities 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  776.5  the  Secretary  gives  an 
absolute  preference  to  appUcations  for 


leuowstiips  that  meet  one  or  more  of  the 
following  priorities.  The  Secretary  funds 
under  this  competition  only 
applications  for  fellowships  that  meet 
one  or  more  of  the  following  priorities: 

Absolute  Priority  1 

To  recruit,  educate,  train,  retrain  and 
retain  minorities  in  library  and 
information  science. 

Absolute  Priority  2 

To  educate,  train  or  retrain  library 
personnel  in  areas  of  library 
specialization  where  there  are  currently 
shortages,  such  as  school  media, 
children's  services,  young  adult 
services,  science  reference,  and 
cataloging. 

Absolute  Priority  3 

To  increase  excellence  in  library 
education  by  encouraging  study  in 
library  and  information  science  and 
related  fields  at  the  doctoral  level. 

Absolute  Priority  4 

To  educate,  train  or  retrain  library 
personnel  in  new  techniques  of 
information  acquisition,  transfer,  and 
communication  technology. 

For  Applications  or  Information 
Contact 

Louise  V.  Sutherland.  Acting  Direc;tor. 
Discretionary  Library  Programs 
Division.  Library  Programs,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  N.W.,  Room  404, 
Washington,  DC  20208-5571. 
Telephone  (202)  21^1315. 

Program  Authority 

20  use.  1021,1032 

CFDA  No.  84. 163 A— Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Basic  Grants  (Library  Services 
and  Construction  Act,  Title  IV). 

Purpose  of  Program 

Provides  noncompetitive  basic  grants 
to  eligible  Indian  tribes  and  to  eligible 
Hawaiian  native  organizations  to 
establish  or  improve  public  library 
services  for  Indian  tribes  and  Hawaiian 
natives. 

Eligible  Applicants 

(a)  Indian  tribes  recognized  by  the 
Secretary  of  the  Interior  to  be  eligible  for 
the  sf)ecial  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians;  (b) 
Alaska  Native  villages  or  regional  or 
village  corporations  as  defined  in  or 
established  under  the  Alaska  Native 
Claims  Settlement  Act  (however,  two  or 
more  Alaska  Native  villages,  regional 
corporations,  or  village  corporations 


may  not  receive  basic  grant  allocations 
to  serve  the  same  population);  and  (c) 
Organizations  primarily  ser\'ing  and 
representing  Hawaiian  natives  and 
recognized  by  the  Governor  of  Hawaii. 

Applicable  Regulations 

(a)  The  Basic  Grants  to  Indian  Tribes 
and  Hawaiian  Native  Program 
Regulations  in  34  CFR  Part  771;  and  (b) 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74  and  82  (for  grants  to 
Hawaiian  native  organizations);  80  (for 
grants  to  Indian  tribes);  and  75,  77.  81 . 
and  85  (for  grants  to  both  Hawaiian 
natives  and  Indian  tribes). 

For  Applications  or  Information 
Contact 

Beth  Fine,  Program  Officer. 
Discretionar)'  Librarj'  Programs 
Division,  Librar>'  Programs,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  N.W.,  Room  404. 
Washington.  D.C.  20208-5571. 
Telephone  (202)  219-1315. 

Program  Authority 

20  U.S.C.  351c(c)(l),  351c(d),  361(c). 
363. 

CFDA  No.  81. 167.\— Library  Literacy 
Program  (Library  Services  and 
Construction  Act,  Title  VI). 

Purpose  of  Program 

Provides  grants  to  State  and  local 
public  libraries  to  support  adult  literacy 
projects.  Grants  mry  not  exceed  $35,000 
in  any  fiscal  year. 

Eligible  Applicants 

State  and  local  public  libraries. 

Length  of  Application 

The  applicant  must  limit  the 
application  narrative  to  no  more  than  25 
pages,  including  any  charts,  graphs,  or 
other  documentation  that  are  inserted  in 
the  body  of  the  narrative.  The  narrative 
must  be  double-spaced,  using  8V2XII" 
paper  (on  one  side  only)  with  one-inch 
margins.  If  using  a  proportional 
computer  font,  use  no  smaller  than  a  12- 
point  font.  If  using  a  nonproportional 
computer  font  or  a  typewriter,  do  not 


use  more  than  10  characters  to  the  inch. 
Pursuant  to  this  Department's  regulator)- 
authority  to  establish  instructions 
governing  the  form  of  application  (34 
CFR  75.101(a)(1)),  proposal  narratives 
that  exceed  this  page  limit,  or  narratives 
using  a  smaller  print  size  or  spacing  that 
makes  the  narrative  exceed  the 
equivalent  of  this  limit,  will  not  be 
considered  for  funding. 

Applicable  Regulations 

(a)  The  Library  Literacy  Program 
Regulations  in  34  CFR  Part  769;  and  (b) 
The  Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  75,  77,  79,  80.  81.  82.  and 
85. 

For  Applications  or  Information 
Contact 

Barbara  Humes,  Program  Officer. 
Discretionary  Library  Programs 
Division.  Library  Programs,  U.S. 
Department  of  Education,  555  New- 
Jersey  Avenue,  N.W.,  Room  404, 
Washington.  D.C.  20208-5571. 
Telephone:  (202)  219-1315. 

Program  Authority 

20  U.S.C.  375. 

CFDA  No.  84. 163B— Library  Services  to 
Indian  Tribes  and  Hawaiian  Natives 
Program — Special  Projects  Grants 
(Library  Services  and  Construction  Act, 
Title  IV). 

Purpose  of  Program 

Makes  competitive  awards  to  eligible 
Indian  tribes  to  establish  or  improve 
public  library  services.  All  available 
funds  for  library  services  to  Hawaiian 
natives  are  awarded  through  the  Librarj- 
Services  to  Indian  Tribes  and  Hawaiian 
Natives  Program — Basic  Grants  (CFD.^ 
No.  84.163A). 

Eligible  Applicants 

Indian  Tribes  and  Alaska  Native 
villages  or  regional  or  village 
corporations  that  have  met  eligibility 
requirements  for  the  Library  Services  to 
Indian  Tribes  Program — Basic  Grants 
(CFDA  No.  84.163A)  and  received  such 
Basic  Grants  in  the  same  fiscal  year  as 
the  year  of  application. 


Priorities 

The  Secretar)-  is  particularly 
interested  in  applications  that  meet  one 
or  more  of  the  following  invitational 
priorities.  However,  under  34  CFR 
75.105(c)(1)  an  application  that  meets 
an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications. 

Invitational  Priority  1 

To  assess  and  plan  for  tribal  library 
needs. 

Invitational  Priority  2 

To  train  or  retrain  Indians  as  library 
personnel. 

Invitational  Priority  3 

To  purchase  library-  materials. 

Invitational  Priority  4 

To  conduct  special  library  programs 
for  Indians  such  as  summer  reading 
programs  for  children,  outreach 
programs  for  elders,  literacy  tutoring, 
and  training  in  computer  use 

Applicable  Regulations 

(a)  The  Special  Projects  Grants  to 
Indian  Tribes  and  Hawaiian  Natives 
Program  Regulations  in  34  CFR  Part  772; 
and  (b)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  in  34  CFR  Parts  75.  77.  80.  81. 
and  85. 

For  Applications  or  Information 
Contact 

Beth  Fine.  Program  Officer. 
Discretionary  Library  Programs 
Division.  Library  Programs.  U.S. 
Department  of  Education.  555  New 
Jersey  Avenue.  N\V.,  Room  404. 
Washington.  DC  20208-5571. 
Telephone  (202)  219-1315. 

Program  Authority 

20  U.S.C  351c(c)(2).  361(d).  364. 

Dated:  September  23. 1994. 
Sharon  P.  Robinson, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 
(FR  Doc.  94-24020  Filed  »-28-94:  8;45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFR  Part  17 
RIN  1018-AC39 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  o( 
Endangered  Status  tor  the  Pacific 
Pocket  Mouse 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  determines  the  Pacific  pocket 
mouse  (Perognathus  longimembhs 
pacificus)  to  be  an  endangered  species 
throughout  its  range  in  coastal  southern 
California,  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act). 
Critical  habitat  is  not  being  designated. 
This  small  rodent  is  an  obligate  resident 
of  river  and  marine  alluvium  and 
coastal  sage  scrub  plant  communities  in 
the  immediate  vicinity  of  the  coast. 
Although  the  Pacific  pocket  mouse 
formerly  occurred  at  a  minimum  of  8 
general  locales  encompassing  some  29 
sites  from  Los  Angeles  County  south  to 
San  Diego  County,  the  only  known, 
confirmed  population  extant  occurs  on 
the  Dana  Point  Headlands  in  Orange 
County,  California.  A  maximum  of  36 
confirmed,  individual  Pacific  pocket 
mice  has  been  detected  on  3.75  acres  of 
identified  occupied  habitat  during  the 
last  20  years.  The  Pacific  pocket  mouse 
is  threatened  with  extinction  due  to 
documented  depredation  by  domestic 
cats  and  habitat  loss  and  fragmentation 
as  a  result  of  past  and  continuing  land 
development  projects.  This  rule 
implements  and  guarantees  continued 
Federal  protection  provided  by  the  Act 
for  the  Pacific  pocket  mouse,  which  was 
emergency  listed  as  endangered  on 
January  31.  1994  for  a  period  of  240 
days. 

EFFECTIVE  DATE:  September  26,  1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Carlsbad  Field  Office,  2730 
Loker  Avenue  West.  Carlsbad,  California 
92008. 

FOR  FURTHER  INFORMATtON  COtfTACT:  Mr. 
Gail  C.  Kobetich,  Field  Supervisor,  at 
the  address  listed  above  (telephone  619/ 
431-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Pacific  pocket  mouse 
{Perognathus  longimembris  pacificus)  is 


one  of  19  recognized  subspecies  of  the 
little  pocket  mouse  (Perognathus 
longimembris)  (Hall  1981).  This  species 
is  one  of  the  smallest  members  of  the 
family  Heteromyidae,  which  consists  of 
spiny  pocket  mice  [Heteromys  and 
Liomys),  pocket  mice  [Perognathus  and 
Chaetodipus).  kangaroo  rats 
[Dipodomys],  and  kangaroo  mice 
[Microdipodops).  Virtually  all  (if  not  all) 
members  of  this  family  are  nocturnal, 
granivorous  and  have  external,  deep, 
fur-lined  cheek  pouches  (Ingles  1965; 
Dr.  P.  Brylski,  consulting  mammalogist, 
pers.  comm.,  1993). 

Perognathus  longimembris  ranges  in 
size  from  about  110  to  151  millimeters 
(mm)  (4.3  to  5.9  inches)  from  nose  to  tip 
of  tail  (Hall  1981)  and  weighs  7  to  9 
grams  (V«  to  Va  or.)  (Burt  and 
Grossenheider  1976).  The  body  pelage  is 
spineless,  bristle-fi'ee.  and 
predominately  brown,  pinkish  buff  or 
ochraceous  buff  above  and  light  brown, 
pale  tawny,  buff,  or  whitish  below. 
There  are  typically  two  small  patches  of 
lighter  hairs  at  the  base  of  the  ear.  The 
tail  can  be  either  distinctly  or 
indistinctly  bicolored.  The  little  pocket 
mouse  exhibits  a  high  degree  of 
geographic  variation  in  pelage  color 
(Hall  1981;  see  also  Ingles  1965). 
Vocalizations  of  this  species  include  a 
high-pitched  squeal. 

The  Pacific  pocket  mouse  is  the 
smallest  subspecies  of  the  little  pocket 
mouse,  ranging  up  to  131  mm  (5.2 
inches)  in  length  from  nose  to  tip  of  the 
long  tail.  The  tail,  hind  foot,  and  skull 
structures  of  Pacific  pocket  mice  are 
also  the  smallest  of  all  little  pocket 
mouse  subspecies  (Huey  1939). 
Stephens  (1906)  labeled  the  species  an 
"  *  •  *  exceedingly  small  Iplocket 
[mjouse  •  •  •  '•  The  Pacific  pocket 
mouse  is  one  of  the  smallest  rodents  in 
the  world. 

The  Los  Angeles  pocket  mouse 
(Perognathus  longimembris  brevinasus), 
which  occurs  mostly  northeast  of,  and 
well  inland  from,  the  Pacific  pocket 
mouse,  is  the  only  other  subspecies  of 
little  pocket  mouse  that  occurs  in 
southern  California  west  of  the  deserts. 
Individual  Los  Angeles  pocket  mice 
range  in  size  from  125  to  145  mm  (4.9 
to  5.7  inches)  long.  Overall,  Los  Angeles 
pocket  mice  have  longer  tails,  hind  feet, 
skulls,  and  nasal  bones  than  Pacific 
pocket  mice  (Huey  1939). 

The  Pacific  pocket  mouse  was 
originally  described  by  Meams  (1898)  as 
a  distinct  species,  Perognathus 
pacificus,  based  on  the  type  specimen 
that  was  collected  on  the  shore  of  the 
Pacific  Ocean  at  Mexican  Boundary 
Monument  258  in  San  Die^o  County. 
California.  Although  von  Blocker 
(1931a,b)  initially  recognized  the  Pacific 


pocket  mouse  as  a  distinct  species,  he 
subsequently  concluded  that  P. 
pacificus  represented  two  subspecies  of 
the  little  pocket  mouse,  P.  longimembris 
pacificus  and  P.  I.  cantweili,  after 
examining  additional  specimens  (von 
Bloeker  1932).  Subsequent  to  a 
biometric  analysis  of  331  specimens  of 
the  Uttle  pocket  mouse,  Huey  (1939) 
recognized  P.  /.  pacificus  to  be  inclusive 
of  the  two  subspecies  described  by  von 
Bloeker  (1932).  Subsequent  taxonomic 
treatments  (e.g..  Hall  1981;  Williams  et 
al.  1993)  have  retained  the  Pacific 
pocket  mouse  as  a  distinct  subspecies. 
Although  a  taxonomic  review  of  P. 
longimembris  may  be  appropriate,  the 
Pacific  pocket  mouse  has  been 
described  as  distinct  from  related  forms 
(Dr.  D.  Williams,  mammalogist,  in  litt, 
1993). 

Under  section  3(15)  of  the  Act  (16 
U.S.C.  1531  et  seq.),  the  term  "species" 
is  defined  to  include  recognized 
subspecies.  Therefore,  throughout  the 
remainder  of  this  rule,  Perognathus 
longimembris  pacificus  (hereafter 
referred  to  as  the  Pacific  pocket  mouse), 
is  treated  as  a  "species". 

The  Pacific  pocket  mouse  is  endemic 
to  the  immediate  coast  of  southern 
California  from  Marina  del  Rey  and  El 
Segundo  in  Los  Angeles  County,  south 
to  the  vicinity  of  the  Mexican  border  in 
San  Diego  County  (Hall  1981,  Williams 
1986,  Erickson  1993).  The  species  has 
not  been  recorded  outside  of  California 
(Williams  et  al.  1993;  Erickson  1993). 
Erickson  (1993)  noted  further  that  the 
Pacific  pocket  mouse  has  not  been 
reUably  recorded  more  than 
approximately  2  miles  (3  kilometers) 
inland  from  the  coast  or  above  600  feet 
(180  meters)  in  elevation. 

The  habitat  requirements  of  the 
Pacific  pocket  mouse  are  not  well 
understood,  but  they  are  known  to  occur 
on  fine-grain,  sandy  substrates  in  the 
immediate  vicinity  of  the  Pacific  Ocean 
(Meams  1898,  von  Bloeker  1931; 
Grinnell  1933;  Bailey  1939).  The  Pacific 
pocket  mouse  is  or  was  known  to 
inhabit  coastal  strand,  coastal  dunes, 
river  alluvium,  and  coastal  sage  scrub 
growing  on  marine  terraces  (Grinnell 
1933;  Meserve  1972;  Erickson  1993). 
Stephens  (1906)  trapped  a  female 
"  •  *  *  on  a  dry  mesa  a  short  distance 
back  from  the  seashore  "  von  Bloeker 
(1931a)  reported  that  Pacific  pocket 
mice  detected  near  San  Diego  were 
found  only  in  open  patches  of  ground 
that  were  otherwise  surrounded  by 
weedy  growth.  M'Closkey  (1972)  and 
Meserve  (1972, 1976b)  detected  the 
Pacific  pocket  mouse  on  sandy 
substrates  in  coastal  sage  scrub  habitats 
in  the  San  )oaquin  Hills  in  Orange 
County,  California.  Brylski  (1993) 


detected  the  only  known,  confirmed 
population  extant  on  the  Dana  Point 
Headlands  on  loose  sand  substrates  in  a 
coastal  sage  scrub  community 
dominated  by  California  buckwheat 
(Eriogonum  fasiculatum)  and  California 
sage  (Artemisia  califomica).  Brylski 
(1993)  commented  that  the  Pacific 
pocket  mouse's  preferred  habitat 
"  *  *  *  appears  to  be  open  coastal  sage 
scrub  on  fine,  sandy  soil." 

Little  quantitative  information  is 
available  on  the  ecology  and  life  history 
of  the  Pacific  pocket  mouse.  However, 
the  attributes  of  the  little  pocket  mousiB 
and  the  available  data  that  pertain  to  the 
Pacific  pocket  mouse  subspecies  suggest 
that  this  small  rodent  is  facultatively  or 
partially  fossorial,  relatively  sedentary, 
primarily  granivorous,  and  able  to 
become  torpid,  estivate,  or  hibernate  in 
response  to  adverse  environmental 
conditions  (e.g..  Ingles  1965;  Kenagy 
1973;  Dr.  P.  Meserve,  academic 
mammalogist,  pers.  comm.,  1994;  Dr.  R. 
MacMillan,  academic  mammalogist, 
pers.  comm.,  1994). 

During  those  periods  that  they  are  not 
active  on  the  surface  of  preferred 
substrates  or  in  preferred  habitats, 
Pacific  pocket  mice  apparently  dwell  in 
underground  burrows.  Erickson  (1993) 
noted  that  "[njumerous  small  burrows 
revealed  the  presence  of  some  colonies 
to  early  collectors."  Kenagy  (1973) 
observed  that  httle  pocket  mice  may 
stay  in  their  burrows  continuously  for 
up  to  five  months  in  winter,  alternating 
between  periods  of  dormancy  and 
feeding  on  stored  seeds.  Periods  of 
dormancy  apparently  may  be  induced 
by,  or  correlated  with,  food  shortage 
(Kenagy  1973).  Ingles  (1965)  noted  that 
"(tlhe  ability  of  the  little  pocket  mouse 
to  become  dormant  for  only  a  few  bad 
nights  is  an  important  factor  in  its 
survival." 

While  active  and  above  ground,  little 
pocket  mice  have  ranged  up  to  1.000 
feet  (320  meters)  from  their  burrows  in 
a  24-hour  period  (Burt  and 
Grossenheider  1976).  However,  based 
on  his  study  from  1969-1973  in  the 
Owens  Valley,  California,  Kenagy  (1973) 
concluded  that  "•  *  •  the  maximum 
distance  moved  during  the  night  by  this 
little  mouse  was  undoubtedly  much  less 
than  50  m."  Reported  little  pocket 
mouse  home  ranges  ranged  in  size  from 
0.12  to  0.56  hectares  (0.30  to  1.4  acres) 
and  populations  ranged  in  density  from 
1  to  5.5  individuals/hectare  (0.4  to  2.2 
individuals/acre)  in  Joshua  Tree 
National  Monument,  California  (Chew 
and  Butterworth  1964).  Adult  density  at 
[)ana  Point  Headlands  was  estimated  to 
be  5.9/hectare  (2.4/acTe}  by  Brylski 
(1993). 


Pacific  pocket  mice  primarily  eat  the 
seeds  of  grasses  and  forbs  (von  Bloeker 
1931;  Meserve  1972,  1976a).  Meserve 
(1976a)  observed  further  that  other  plant 
materials  were  consimied,  albeit  in 
comparatively  smaller  quantities.  P. 
Brylski  (f)ers.  comm.,  1993)  observed 
that  "Pacific  pocket  mice  foraged 
mainly  on  the  seeds  of  grasses  and,  to 
a  lesser  degree,  on  leafy  vegetation." 
Jameson  and  Peeters  (1988)  reported 
that  little  pocket  mice,  like  other  pocket 
mice  species,  also  eat  soil-dwelling 
insects. 

Relatively  little  is  known  of  the 
breeding  biology  of  Pacific  pocket  mice. 
Erickson  (1993).  relying  largely  on  data 
provided  by  Meserve  (1972).  noted  that 
"(plregnant  and  lactating  females  have 
been  found  from  April  through  June 
with  immatures  noted  from  June 
through  September."  P.  Brylski  (pers. 
comm.,  1993)  observed  lactating  females 
in  July  and  noted  that  two  litters  were 
produced  that  year.  Limited 
reproduction  was  attributed  to  juveniles 
in  the  Dana  Point  Headlands  population 
(P.  Brylski,  pers.  comm.,  1993).  Jameson 
and  Peeters  (1988)  described  the  little 
pocket  mouse  as  "rather  prolific"  and 
indicated  that  "(p)regnancies  occur  in 
spring  and  fall  with  a  summer  lull." 
Historical  records  indicate  that  the 
Pacific  pocket  mouse  occurred  in  8 
general  areas  encompassing  some  29 
separate  trapping  sites.  Approximately 
80  percent  of  all  Pacific  pocket  mouse 
records  are  from  1931  or  1932  (Erickson 
1993).  The  followang  summary  of 
records  is  organized  by  county: 

Los  Angeles  County.  The  Pacific 
pocket  mouse  historically  was  detected 
in  three  areas — Marina  del  Rey /El 
Segundo,  Wilmington,  and  Clifton.  One 
hundred  and  eighteen  specimens  or  live 
captures  were  recorded  for  the  Marina 
Del  Rey/El  Segundo  area  from  1918  to 
1938,  with  most  (86)  of  these  records 
coming  from  "Hyperion";  see  Erickson 
(1993).  Three  specimens  were  collected 
in  Wilmington  in  1865  (voucher 
specimens  on  deposit  at  the  Museum  of 
Vertebrate  Zoology,  University  of 
California,  Berkeley)  and  four  were 
collected  in  "Cliffton"  Isic]  in  1931. 
Four  s{>ecimens  from  San  Fernando  in 
1932  that  were  originally  labeled  as  P. 
pacificus/P.  cantweili  were  referred  to 
as  P.  I.  brevinasus  by  von  Bloeker 
(1932);  see  Erickson  (1993).  There  have 
been  no  records  of  Pacific  pocket  mice 
from  Los  Angeles  County  since  1938 
(Erickson  1993;  P.  Brylski.  in  litt,  1993). 

Orange  County.  The  Pacific  pocket 
mouse  has  been  confirmed  at  two 
locales  in  Orange  County:  the  San 
Joaquin  Hills  and  Dana  Point.  The 
species  was  found  in  Buck  Gully  (P. 
Meserve.  pers.  comm.,  1994)  and  nearby 


"Spyglass  Hill"  in  the  San  Joaquin  Hills 
ft-om  1968  to  1971  (M'Closkey  1972; 
Meserve  1972;  R.  MacMillan,  pers. 
comm.,  1994).  Forty-four  specimens  or 
live  captures  from  "Spyglass  Hill"  were 
recorded  ftom  1968-1971  (see  Erickson 
1993).  The  only  known,  confirmed 
population  extant  of  the  Pacific  pocket 
mouse  was  rediscovered  in  July  of  1993 
on  the  Dana  Point  Headlands  in  Orange 
County,  California  (Br>lski  1993).  G. 
Cantwell  had  previously  collected  10 
specimens  of  this  species  at  this  locale 
in  May  of  1932  (voucher  sp>ecimens  on 
deposit  at  the  Natural  History  Museum 
of  Los  Angeles  County). 

Possible,  recent  records  ftx)m  Crystal 
Cove  State  Park  (approx.  16  lun  (10  mi) 
NW  Dana  Point)  resulting  from  pitfall 
trapping  (see  R.  MacMillan,  pers. 
comm.,  1994)  await  confirmation  given 
the  uncertainty  expressed  by  the 
observer  and  the  negative  results  of 
recent  walk -over  and  trapping  surveys 
there  (see  P.  Brylski,  in  litt,  1994  and  J. 
Webb,  in  litt,  1994). 

San  Diego  County.  The  Pacific  pocket 
mouse  historically  was  confirmed  at 
three  general  locales  in  San  Diego 
County— the  San  Onofre  Area,  Santa 
Margarita  River  Estuary,  and  the  lower 
Tijuana  River  Valley.  One  specimen  was 
obtained  at  San  Onofre  in  1903  and  two 
others  were  secured  at  that  locale  in 
1931.  Seventy-one  specimens  or  live 
captiires  were  recorded  for  the  Santa 
Margarita  River  mouth  area  between 

1931  and  1936,  with  the  majority  (50)  of 
these  reported  for  "Oceanside".  One 
hundred  and  thirty-four  specimens  or 
live  captures  have  been  recorded  from 
the  lower  Tijuana  River  Valley, 
including  the  type  specimen.  There  has 
not  been  a  confirmed  Pacific  pocket 
mouse  record  at  these  locales  or 
elsewhere  in  San  Diego  County  since 

1932  (see  Erickson  1993). 
However,  there  have  been  three 

recent,  unconfirmed  reports  of  the 
Pacific  pocket  mouse  from  San  Diego 
County.  A  document  released  by  the 
California  Department  of  Fish  and  Game 
(Mudie  et  al.  1986)  pertaining  to  the 
wildlife  resources  at  the  San  Dieguito 
Lagoon,  Etel  Mar.  and  at  least  one 
subsequent  environmental  "baseline 
study"  jjertaining  to  that  locale  (see  S. 
Montgomery,  consulting  biologist,  in 
lift,  1994  and  R.  Erickson,  consulting 
biologist,  pers.  comm.,  1994)  provide 
species  lists  that  contain  the  little 
pocket  mouse  (Perognathus 
longimembris).  Given  the  location  of  the 
survey  effort,  it  seems  almost  certain 
that  any  and  all  little  pocket  mice 
recorded  at  this  locale  would  be  Pacific 
pocket  mice.  However,  it  was 
subsequently  ascertained  that  none  of 
the  surveyors  or  report  authors  could 
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recall  capturing  a  little  pocket  mouse  on 
the  site  or  reporting  same  (e.g.. 
Montgomery  in  litt,  1994;  R.  Erickson. 
consulting  biologist,  pers.  comm..  1994). 
Subsequent  walk-over  surveys  of  the 
area  in  1992  did  not  reveal  the  presence 
of  the  Pacific  pocket  mouse  (Dr.  P. 
Behrends.  consulting  mammalugist, 
pers.  comm.,  1994). 

A  single  Pacific  pocket  mouse  was 
reported  from  Lux  Canyon.  Encinitas.  in 
June  1989.  The  record  is  now 
considered  only  probable  by  the 
observer  (Erickson  1993). 

Most  recently  and  since  the 
publishing  of  the  proposed  and 
emergency  rules.  Mr.  S.  Tremor  [in  litt. 
1994)  reported  what  he  believes  to  be  a 
single  Pacific  pocket  mouse  from  a 
locale  in  Del  Mar.  California.  However, 
the  animal  escaped  before  photographs 
or  a  pelage  description  could  be 
obtained.  Given  these  considerations, 
the  Service  concludes,  in  the  present 
absence  of  definitive  or  additional 
information,  that  the  Del  Mar 
observation,  although  certainly 
deserving  of  further  attention  and 
investigation,  remains  unconfirmed 
until  such  lime  that  a  positive  species 
identification  can  be  made.  P.  Brylski 
(pers.  comm..  1994)  independently  has 
arrived  at  the  same  conclusion. 

Accordingly,  the  only  known, 
recently  confirmed  population  of  the 
Pacific  pocket  mouse  extant  remains  on 
the  Dana  Point  Headlands.  Between  25 
to  36  individual  Pacific  pocket  mice 
were  detected  there  by  Brylski  (1993) 
during  trapping  surveys  that  extended 
into  August.  Prior  to  this  recent 
rediscovery  of  the  Pacific  pocket  mouse 
at  the  Dana  Point  Headlands,  the  Pacific 
pocket  mouse  had  not  been  positively 
observed  since  1971  (see  Erickson 
1993).  Numerous,  relatively  recent 
small-mammal  survey  and  trapping 
efforts  within  the  potential  range  of  the 
Pacific  pocket  mouse  (e.g.,  Salata  1981; 
lones  and  Stokes  1990;  Taylor  and 
Tiszler  1991;  D.  Erickson.  pers.  comm. 
1993;  P.  Bryl.ski.  in  litt.  1993;  P. 
Behrends.  pers.  comm..  1994;  Dr.  P. 
Kelly,  mammalogist.  pers.  comm..  1994; 
R.  MacMillan.  pers.  comm..  1994;  Dr.  R. 
Dingman.  mammalogist.  pers.  comm., 
1994;  Dr.  J,  Webb,  biologist,  in  litt.  1994; 
S.  Montgomery,  consulting  biologist,  in 
litt.  1994;  P.  Brylski.  in  litt.  1994;  United 
States  Fish  and  Wildlife  Service  1994a; 
United  States  Fish  and  Wildlife  Service 
1994b)  have  failed  to  locate  additional 
extant  populations. 

From  a  species  perspective,  the 
persistence  of  the  Pacific  pocket  mouse 
is  important,  perhaps  essential,  in 
preserving  an  important  and  unique 
portion  of  the  historic  habitat  of  the 
little  pocket  mouse  and  in  preserving 


potentially  unique  genetic  stock.  The 
Pacific  pocket  mouse's  adaptation  to, 
and  dependence  on.  coastal  dune  and 
coa.stal  alluvium  substrates  and  coastal 
sage  scrub  habitats  have  probably 
contributed  to  a  genetic  divergence  from 
other  subsjjecies  of  the  little  pocket 
mouse.  Maintaining  a  broad  genetic 
stock  may  be  critically  important  to  the 
species  ability  to  adapt  to  changing 
environmental  conditions.  The  apparent 
sedentar>-  nature  of  the  Pacific  pocket 
mouse  (Meserve  1972;  Meserve,  pers. 
comm..  1994)  and  the  fragmentation  of 
this  species'  potential  habitat  increase 
the  probability  that  localized 
extirpations  caused  by  the  destruction 
of  habitat  or  movement  corridors  will  be 
permanent.  This  could  significantly 
reduce  the  extent  of  any  possible 
introgression  between  subpopulations 
and  reduce  genetic  heterozygosity  and 
the  overall  fitness  of  the  species.  Such 
perturbations  could  result  in  a 
permanent  loss  of  genetic  stock  or.  at 
the  extreme,  result  in  the  extinction  of 
the  Pacific  pocket  mouse. 

Previous  Federal  Action 

The  Pacific  pocket  mouse  was 
designated  by  the  Service  as  a  category 
2  candidate  species  for  Federal  listing  as 
an  endangered  or  threatened  species  in 
1985  (50  FR  37968).  It  was  retained  in 
this  category  in  subsequent  notices  of 
review  published  by  the  Service  in  the 
Federal  Register  in  1989  and  1991  (54 
FR  554  and  56  FR  58804,  respectively). 
Category  2  comprises  taxa  for  which 
information  now  in  the  possession  of 
the  Service  indicates  that  proposing  to 
list  as  endangered  or  threatened  is 
possibly  appropriate,  but  for  which 
conclusive  data  on  biological 
vulnerability  and  threat  are  not 
currently  available  to  support  proposed 
rules. 

Largely  because  of  documented, 
imminent  threats  to  the  only  known 
population  of  the  Pacific  pocket  mouse, 
the  Service  published  an  emergency 
rule  to  list  the  species  as  endangered  on 
February  3,  1994  (59  FR  5306).  Interim 
protection  afforded  the  Pacific  pocket 
mouse  as  the  result  of  the  promulgation 
of  the  emergency  rule  expires  on 
September  28, 1994.  A  proposed  rule  to 
list  the  Pacific  pocket  mouse  was 
concurrently  published  with  the 
emergency  rule  (59  FR  5311). 

Summary  ofComments  and 
Recommendations 

In  the  proposed  rule  and  associated 
news  release  announcing  the 
promulgation  of  the  proposed  rule  and 
emergency  rule,  all  interested  parties 
were  requested  to  submit  factual  reports 
or  information  that  might  contribute  to 


the  development  of  a  final  rule.  The  <■ 
news  release  was  provided  to  media 
throughout  southern  California  and  to 
the  national  media.  In  addition,  3 
Federal  agencies,  3  state  agencies,  15 
county  and  city  governments,  and  6 
other  potentially  affected  or  interested 
parties  were  individually  notified  of  the 
promulgation  of  the  emergency  and 
proposed  rules.  Representatives  of 
Marine  Corps  Base,  Camp  Pendleton; 
the  County  of  Orange:  the  City  of  Dana 
Point;  and  the  Dana  Point  Headlands 
landowner,  among  others,  were 
personally  contacted  by  Service 
personnel.  Newspaper  articles  in  the  Los 
Angeles  Times  and  Orange  Coimtv 
Register  announcing  the  emergency 
listing  of  the  Pacific  pocket  mouse  and 
scheduled  public  hearing  appeared  in 
February  and  March  1994. 

The  Service  held  a  public  hearing  on 
the  proposed  rule  on  March  24. 1994,  in 
San  Clemente.  Orange  County. 
California.  Notification  of  the  hearing 
was  published  in  the  Federal  Register 
on  March  1. 1994  (59  FR  9720). 
Newspaper  notices  specifically 
announcing  the  hearing  and  inviting 
general  public  comment  on  the  proposal 
additionally  were  published  in  the 
Orange  County  Register  and  San  Diego 
Union  Tribune.  Approximately  25 
people  attended  the  hearing  and  seven 
of  these  provided  oral  comments. 

A  totalof  71  comments  was  received. 
Although  the  comment  period 
technically  closed  on  April  4, 1994.  the 
Service  considered  all  comments 
received  through  June  20.  1994.  (Five 
comments  were  received  by  the 
Carlsbad  Field  Office  after  the  deadline, 
including  one  from  an  interested  and 
potentially  affected  municipal 
jurisdiction.)  Multiple  comments 
whether  wrritten  or  oral  from  the  same 
party  are  regarded  as  one  comment. 

Oi  the  comments  received,  48  persons 
or  organizations  (68  percent)  supported 
listing;  10  (14  percent)  urged  the 
protection  of  the  only  confirmed, 
occupied  habitat  of  the  Pacific  pocket 
mouse  on  the  Dana  Point  Headlands;  3 
(4  percent)  were  against  the  listing;  3  (4 
percent)  were  in  favor  of  the 
development  of  the  Dana  Point 
Headlands;  4  (6  percent)  urged  the 
application  of  sound  science  to  the 
listing  process;  and  3  (4  percent)  were 
noncommittal. 

Two  Federal  agencies  and  the  sole 
city  government  responding  were 
neutral  on  the  issue  of  listing.  The 
California  Department  of  Fish  and  Game 
previously  had  gone  on  record  as 
supporting  a  proposal  to  list  the  Pacific 
pocket  mouse  (K.  Berg,  in  litt,  1992).  No 
citizens  groups  or  organizations 
opposed  the  proposed  listing.  Attorneys 
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for  one  landowmer  voiced  opposition  to 
both  the  emergency  listing  and 
proposed  listing. 

Tne  Service  has  reviewed  all  of  the 
written  and  oral  comments  described 
above  including  those  that  were 
received  outside  of  the  formal  comment 
periods.  Based  on  this  review,  11 
relevant  issues  have  been  identified  and 
are  discussed  below.  The  Service 
considers  these  issues  to  be 
representative  of  the  comments 
questioning  or  opposing  the  proposed 
listing  action. 

Issue  1:  One  commenter  noted  that 
the  listing  action  should  not  occur 
because  the  Pacific  pocket  mouse 
subspecies  is  not  a  valid  taxon  and  the 
subject  of  taxonomic  controversy.  The 
commenter  quotes  a  letter  from  Mr.  P. 
Collins,  Associate  Curator  of  the  Santa 
Barbara  Museum  of  Natural  History,  to 
D.  Erickson,  in  which  it  is  stated  that 
"•  •  *  I  think  that  it  is  imperative  that 
the  taxonomic  status  of  the  various 
subspecies  of  Perognathus  longimembris 
in  central  and  southern  California  be 
reevaluated  using  modem  systematic 
techniques  such  as  electrophoresis  and 
multivariate  morphometries.  The 
systematic  questions  will  need  to  be 
answered  before  any  population  of  this 
species  can  be  proposed  for  possible 
listing  status."  The  commenter  further 
noted  that  "*   *   *  Service  officials 
appeared  to  have  significant  concerns 
regarding  the  appropriateness  of  listing 
the  PPM  IPacific  pocket  mouse]  in  the 
absence  of  sufficient  data  on  the 
taxonomy  issue — even  as  recently  as 
November  1993.  (Exhibit  ])"  The  Service 
is  obliged  to  consider  available  data 
pertaining  to  the  genetic  relationship 
between  the  Pacific  pocket  mouse  and 
other  groups  of  little  pocket  mice  as 
provided  by  Patton  et  al.  (1981).  The 
commenter  added  that  the  subspecies 
designation  is  controversial  and  that 
"•  *   *  alleged  morphological 
characteristics  could  be  the  product  of 
seasonal  or  ecological  variation  among 
pocket  mice.  A  proper  resolution  of  the 
resolution  of  the  PPM's  true  status  is 
required  before  the  Service  can  act  to 
list  the  PPM  as  a  subsf>ecies.  *   *  *" 

Service  Response:  Although  the 
Service  initially  and  independently 
reviewed  all  available  information 
relating  to  the  taxonomy,  ecology, 
biology,  status  and  distribution  of  the 
Pacific  pocket  mouse,  the  Service  also 
solicited  comments  or  suggestions  from 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  and  any  other 
interested  party  on  these  and  all  other 
aspects  of  the  proposed  rule.  In 
particular,  the  Service  has  made  a 
concerted  effort  to  obtain  the  best 


available  scientific  information 
regarding  the  taxonomy  of  the  Pacific 
pocket  mouse. 

Despite  a  recent  taxonomic  treatment 
of  the  rodent  family  Heteromyidae 
published  by  the  American  Society  of 
Mammalogists  (Society),  the  Service 
nonetheless  solicited  the  expert 
opinions  and  input  of,  among  others, 
the  President  of  the  Society  and  the 
principal  author  of  the  published 
taxonomy  (WiUiams  et  al.  1993) 
regarding  the  taxonomic  vahdity  of 
Perognathus  longimembris  paci'ficus. 
The  Service  considers  the  Society  to  be 
a  recognized  authority  on  the  taxonomy 
and  biology  of  North  American 
mammals. 

As  is  suggested  by  the  commenter,  the 
Service  does  have  significant  concerns 
regarding  the  appropriateness  of  listing 
any  species  and  carefully  considers  its 
mandate  in  that  regard  as  set  forth  by 
section  4  of  the  Act.  In  the  present  case, 
however,  the  Service  cannot  agree  that 
there  is,  as  suggested  by  the  commenter, 
an  absence  of  sufficient  data  pertaining 
to  the  taxonomy  of  the  Pacific  pocket 
mouse. 

The  Pacific  pocket  mouse  was 
originally  described  by  Meams  (1898)  as 
a  distinct  species,  Perognathus 
pacificus.  Subsequent  to  several 
intervening  taxonomic  treatments  or 
investigations  (e.g.,  Stephens  1906;  von 
Bloeker  1932;  Grinnell  1933;  Huey 
1939).  Hall  (1981)  and  others  have 
recognized  the  Pacific  pocket  mouse  as 
a  distinct  subspecies  of  the  little  pocket 
mouse.  Although  the  taxonomical 
history  of  this  species  spans  some  90 
years  and  there  is  a  current,  peer- 
reviewed,  published  classification  of  the 
heteromyid  rodents  inclusive  of  the 
pocket  mice  taxa  (Williams  et  al.  1993), 
the  Service  nevertheless  contacted  Dr. 
Williams  to  insure  that  there  was  no 
doubt  as  to  the  current,  correct 
taxonomic  treatment  of  the  subject 
subspecies  (see  D.  Williams,  in  litt, 
1993,  which  is  identical  to  the 
commenter's  Exhibit  J).  Dr.  Wilhams  {in 
litt,  1993)  confirmed  the  taxonomic 
validity  and  distinctness  of  the  Pacific 
pocket  mouse. 

Although  it  is  recognized  that  a 
"•  •  *  modem  revision  of  the 
longimembris  complex  might  cause  a  re- 
evaluation  of  the  various  subspecies  of 
this  taxon",  the  Service  presently  has  no 
information  or  scientific  basis  to  refute 
a  recognized  authority's  assertion  that 
"*  *  *  there  is  certainly  every  reason  to 
consider  pacificus  valid  with  current 
information"  (Dr.  J.  L  Patton.  President 
of  the  American  Society  of 
Mammalogists,  in  litt,  1994).  Patton  et 
al.  (1981)  did  not  address  the 
biochemical  systematics  of  perognathine 


pocket  mice  (which  include  the  little 
pocket  mouse  and  Pacific  pocket 
mouse). 

Mr.  Collins  has  informed  the  Service 
(pers.  comm.,  1994)  that  he  has  no 
alternative  taxonomy  to  propose  and  is 
not  now.  and  will  not  be  in  the 
foreseeable  future,  investigating  the 
taxonomy  of  Perognathus  longimembris. 
By  contrast.  P.  Brylski  has  indicated  [in 
litt,  1993)  that  he  and  others  are 
currently  investigating  the  systematics 
of  Perognathus  longimembris  utilizing 
sequencing  regions  of  mitochondrial 
DNA  and  morphology.  To  date,  no 
results  from  these  studies  have  been 
pubUshed  or  are  otherwise  forthcoming. 
In  the  interim,  P.  Br>'lski  [in  litt,  1994) 
has  most  recently  indicated  that  "(ajt 
this  time,  there  is  no  evidence  that 
contradicts  the  taxonomic 
distinctiveness  of  P.  longimembris 
pacificus." 

The  traditional  scientific  approach  to 
defining  vertebrate  subspecies  has  been 
based  almost  exclusively  on  the 
identification  of  morphological 
differences  in  body  measurements  and 
other  morphometric  characters  between 
geographically  distinct  populations  of  a 
species.  Given  its  apparent,  current 
rarity,  limited  mobility,  and  distance 
from  other  subspecies  of  the  little 
pocket  mouse  (see,  for  instance, 
Meserve  1972;  Hall  1981;  P.  Brylski.  in 
litt,  1993;  Erickson  1993)  and  the 
definition  and  expected  course  of 
speciation,  it  seems  reasonable  to 
assume  that  the  Pacific  pocket  mouse  is 
now,  or  will  be,  a  de  facto  "full "  species 
or  genetically-isolated  taxonomic  entity 
unto  itself. 

In  the  absence  of  current,  definitive 
information  to  the  contrary  from  an 
expert  (or  any  other)  source,  the  Ser\ice 
presently  concludes  that  the  Pacific 
pocket  mouse  subspecies  constitutes  a 
valid  taxon. 

Issue  2:  The  same  commenter 
concluded  that  the  proposed  rule  must 
be  withdrawn  because  the  Service 
improperly  and  secretly  elevated  the 
species  to  a  category  1  candidate  status 
on  the  basis  of  new  information  that  was 
obtained  in  1993. 

Service  Response:  The  three  candidate 
levels  (1-3)  used  by  the  Service  are 
administratively  defined  to  periodically 
advise  the  public  on  the  status  of 
various  taxa  that  might  come  under  the 
protection  of  the  Act.  The  terms 
"candidate"  or  "category  1"  do  not 
appear  in  the  Act  or  implementing 
regulations  in  50  CFR.  The  Service  had 
previously  notified  the  public  in  its 
candidate  notices  of  review  (e.g.,  56  FR 
58805)  that  when  sufficient  information 
was  available,  a  proposed  rule  might 
resuh.  Section  4(b)(7)  of  the  Act 
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specifically  authorizes  the  Service  to 
promulgate  emergency  rules  when  the 
well-being  of  a  species  is  at  significant 
risk.  A  species  need  not  he  a  previously 
declared  category  1  candidate  species  to 
meet  the  criteria  for  threatened  or 
endangered  status  and  to  be  proposed 
accordingly  or  to  have  an  emergency 
rule  promulgated.  For  reasons  that  are 
fully  explored  in  the  "Summary  of 
Factors"  portions  of  the  February  3. 
1994.  emergency  rule  (59  FR  5306)  and 
this  rule,  the  Service  concludes  that  the 
Pacific  pocket  mouse  fully  met  and  still 
meets  the  criteria  necessary  to 
promulgate  a  rule  listing  the  s{>ecies  as 
endangered. 

The  new  information  obtained  in 
1993  consists  of  all  materials  and  data 
that  became  available  to  the  Service 
pertaining  to.  in  part,  the  status, 
distribution,  ecology,  and  biology  of  the 
Pacific  pocket  mouse.  Included  in  these 
submittals  was  an  updated  manuscript 
by  R-  Erickson  (1993).  Accompanying 
this  manuscript  were  records  of  Pacific 
pocket  mouse  museum  or  collection 
specimens  and  related  documentation, 
raw  data  and  notes  reflecting  searches 
for  additional  Pacific  pocket  mice 
records,  peer-review  correspondence, 
communications  with  experts  in  the 
field,  an  updated  bibliography,  and 
other,  relevant  materials.  Also  received 
in  1993  were  Brylski's  (1993)  report  and 
additional  correspondence  (P.  Br)lski. 
in  litt.  1993)  that  confirmed  the 
rediscovery  of  the  Pacific  pocket  mouse 
on  the  Dana  Point  Headlands.  During 
the  prescribed  public  comment  period, 
the  commenter  viewed  and 
photographed  or  otherwise  received  all 
such  materials. 

Subsequent  to  an  examination  of  all 
pre-existing  information  and  important, 
additional  data  received  in  1993.  the 
Service  concluded  that  sufficient  data 
and  information  existed  to  list  the 
Pacific  pocket  mouse  on  an  emergency 
basis  pursuant  to  set:tion  4  of  the  Act 
and  implementing  regulations 
pertaining  thereto.  Given  the 
information  and  data  that  has  been 
forthcoming  since  that  time,  the  Service 
concludes  that  the  emergency  listing 
was  appropriate  and  that  the  species 
continues  to  meet  the  criteria  as  an 
endangered  species. 

Issue  3:  The  same  commenter 
observed  that  the  "*   *  *|p|roposed  rule 
should  be  withdrawn  because  the 
Service  lacks  scientific  data  to  support 
a  listing  of  the  PPM  as  threatened  or 
endangered."  The  Ser\'ice  currently  has 
insufficient  information  to  assess  the 
status  and.distribution  of  the  Pacific 
pocket  mouse.  Specifically,  the 
commenter  argued  "*  *  'that  a 
substantial  number  of  trap  nights — 


perhaps  a  minimum  of  roughly  500 — 
must  be  employed  in  any  survey  effort 
deemed  to  have  any  relevance  for 
reaching  conclusions  on  presence/ 
absence.  Consistent  with  this  need  for 
reliable  data,  the  M.H.  Sherman 
Company  conducted  643  trap  nights 
during  its  survey  efforts  at  the  Dana 
Headlands  site."  The  commenter  further 
argued  that  the  majority  of  other  recent 
surveys  either  were  conducted 
""   *   "when  the  PPM  can  be  expected 
to  be  dormant*   "  •"  (e.g..  Taylor  and 
Tiszler  1991)  or  at  "Isjites  for  which  no 
sur\'ey  dates  are  provided  (and  thus 
cannot  be  considered  to  provide  reliable 
presence  or  absence  data)*   *   ""(e.g.. 
the  Santa  Margarita  River  Mouth).  "An 
examination  of  the  data  for  just  the  eight 
(8)  locations  historically  known  to  have 
occupied  habitat*   *  *reveals  a  similar 
lack  of  information  upon  which  to  draw 
a  conclusion  about  the  appropriateness 
of  listing.  The  Service's  ovm  document 
indicates  that  a  live  trapping  program  is 
needed  before  the  appropriateness  of 
any  listing  can  be  made."  Another 
commenter  encouraged  the  Service 
"•  •  Mo  fully  investigate  all  remaining 
historic  habitats  as  well  as  potential 
habitat  areas  for  the  Pacific  pocket 
mouse  before  making  a  final 
determination  on  its  status."  One 
commenter  concluded  that  "Itjhe 
Service's  failure  to  establish  and  publish 
the  accepted  survey  protocol  for  the 
PPM  prior  to  the  close  of  the  public 
comment  period  renders  this  rule- 
making process  invalid." 

Service  Response:  In  response  to 
similar  comments  regarding  the 
proposed  listing  of  three  Gulf  Coast 
beach  mice  species  (Peromvscus).  the 
Service  (June  6. 1985.  50  FR  23874) 
argued  that  "|i|t  is  not  necessary  to  have 
precise  population  numbers  to 
determine  that  the  beach  mice  are 
endangered;  indeed,  it  would  probably 
be  impossible  to  obtain  such  numbers." 
In  that  instance,  the  Ser\'ice  concluded 
that  the  three  beach  mice  were 
endangered  after  a  thorough  review  of 
adequate,  relevant  population  data  and 
documentation  of  habitat  loss  or 
perturbation,  documented  depredation, 
and  other  factors  affecling  the  species. 

In  consistent  fashion,  the  Service  has 
made  every  attempt  to  obtain  the  best 
scientific  information  and  data  relating 
to  the  status  of  the  Pacific  pocket  mouse 
and  the  factors  affecting  that  species. 
Subsequent  to  a  thorough  consideration 
of  these  data  and  information,  the 
Service  concludes  that  said  data  and 
information  are  adequate  and 
collectively  support  a  listing  as 
endangered.  In  particular,  a  composite 
of  the  relevant  data  summarized  and 
reported  by  Hall  (1981).  Williams 


(1986).  Williams  et  al.  (1993).  and 
Erickson  (1993).  the  specimen  records  at 
institutions  throughout  California,  and 
the  additional  data,  references,  and 
records  summarized  herein 
demonstrates  that  there  in  not  a  paucity 
of  relevant  information  on  the  Pacific 
pocket  mouse  or  the  small  rodent 
species  of  southern  California  in 
general. 

An  analysis  of  this  very  same 
information  reveals  that  credible 
determinations  of  presence/absence  of 
the  Pacific  pocket  mouse  (and  many 
other  small  rodent  species)  depend  on  a 
number  of  factors  that  are  not  a  function 
of  the  number  of  survey  trap  nights. 
Legitimate  small  mammal  trap()ers  in 
Cahfomia  are  all  licensed  by  the 
California  Department  of  Fish  and  Game 
and  many  possess  endangered  species 
permits  from  the  Service.  These 
scientific  surveyors  are  professionally 
obligated  and  charged  with  knowing  the 
conditions  and  circumstances  that  will 
maximize  the  chances  of  detecting  the 
Pacific  pocket  mouse  during  focused 
surveys  or  otherwise  result  in  an 
adequate  characterization  of  the  rodent 
community  at  any  given  locale.  An 
adequate  assessment  of  the  appropriate 
number  of  trap  nights  and  number  of 
trapping  bouts  during  a  given  survey 
should  reflect  the  experience  of  the 
surveyor  and  will  certainly  incorporate, 
at  a  minimum,  the  results  of  walk-over 
surveys  for  small  rodent  sign  and 
burrows,  analyses  of  the  size  and 
physical  characteristics  of  the  area  being 
suneyed,  the  adjudged,  current 
trappability  of  the  target  species, 
apparent  suitability  or  "quality"  of  site 
habitat(s).  time  of  year,  phase  of  the 
moon,  and  the  climatic  conditions. 
Thus,  a  given  focused  survey  for  the 
Pacific  pocket  mouse  may  appropriately 
require  far  less  than,  or  far  greater  than, 
five  hundred  trap  nights. 

All  of  the  above  considerations  are 
factored  into  the  Service's  guidelines  for 
surveying  the  Pacific  pocket  mouse 
(U.S.  Fish  and  Wildlife  Service  1994c) 
and  it  is  likely  that  the  protocol  will 
evolve  pursuant  to  the 
recommendations  of  permitted 
surveyors  and  expert  sources.  Although 
the  Service  has  stipulated  a  minimum  of 
five  trapping  bouts  at  each  site  to  reflect 
the  rarity  and  f)Ossible  difficulty  in 
locating  or  trapping  the  Pacific  pocket 
mouse  (e.g..  Erickson  1993:  Behrends,  in 
litt.  1994).  it  is  further  stated  that  "(a) 
lesser  effort  may  be  approved  by  the 
Carlsbad  Field  Office  on  a  case  by  case 
basis."  (U.S.  Fish  and  Wildlife  Service 
1994c).  If.  for  instance,  the  objective  is 
to  merely  establish  presence/absence  at 
a  given  locale,  then  a  lesser  effort  may 
well  be  justified  if  Pacific  pocket  mice 


are  detected  in  the  first  four  trapping 
bouts.  The  recent,  successful  trapping 
survey  at  the  Dana  Point  Headlands  is 
a  case  in  point.  Although  the  Service 
concedes  that  the  643  trap-night  effort  at 
that  locale  in  1993  was  justified,  in  that 
particular  instance,  to  establish  the 
approximate  range  and  extent  of  the 
local  Pacific  pocket  mouse  population, 
it  is  nonetheless  true  that  9  Pacific 
pocket  mice  were  discovered  during  the 
first  night  of  trapping  subsequent  to  the 
placement  of  60  "effective"  live  traps  at 
the  site  (Brylski  1993). 

Even  though  it  is  apparent  that  Pacific 
pocket  mice  have  not  been  recorded  in 
December,  January,  or  February  of  any 
given  year  (see  Erickson  1993)  and  that 
the  species  apparently  is  most 
detectable  from  April  to  August  (e.g.. 
Meserve  1972),  it  cannot  be  assumed 
that  the  species  is  entirely  undetectable 
during  winter  months.  Subsequent  to 
his  long-term  (1969-1973)  study  of  the 
little  pocket  mouse  at  an  elevation  of 
approximately  1.220  meters  (4,000  feet) 
in  the  Owens  Valley,  California,  Kenagy 
(1973)  observed  that  "[tlhe  extent  of 
winter  activity  in  the  population  of  P. 
longimembhs  was  different  in  each  of 
the  three  winters,  ranging  from  zero  to 
5  months  of  activity.*   •  *"  Thus,  the 
Service  cannot  automatically  assume 
that  trapping  surveys  during  winter 
months  are  of  no  value  in  determining 
the  presence/absence  of  the  Pacific 
pocket  mouse.  If  Pacific  pocket  mice  are 
active  during  a  given  period  in  winter, 
however,  surface  sign  should  be  visible. 
In  any  case,  a  review  of  the 
methodology  employed  by  Taylor  and 
Tiszler  (1991)  reveals  that  "|t|rapping 
began  in  November  of  1988  and  was 
completed  May  1989."  Thus,  these 
authors  did  conduct  trapping  in  at  least 
portions  of  4  calendar  months  during 
which  Pacific  pocket  mice  have  been 
recorded  (Taylor  and  Tiszler  1991;  see 
also  Erickson  1993). 

In  the  emergency  rule,  R.  Zembal, 
U.S.  Fish  and  Wildlife  Service  (pers. 
comm.,  1993).  is  cited  as  a  source  to 
corroborate  the  statement  that  recent 
small  trapping  efforts  at  the  Santa 
Margarita  River  Mouth  have  failed  to 
detect  the  presence  of  the  Pacific  pocket 
mouse  (59  FR  5307).  As  is  reflected  in 
the  Pacific  pocket  mouse  species  file  at 
the  Carlsbad  Field  Office,  the  referenced 
communication  was  "(tlhe  Service  has 
looked  repeatedly  and  intensively  for 
the  Pacific  pocket  mouse  at  the  Santa 
Margarita  River  Mouth  in  recent  years 
with  no  success." 

This  statement  is  borne  out  by  records 
of  recent  survey  and  trapping  efforts  at 
that  locale.  Salata  (1981)  failed  to  detect 
the  Pacific  pocket  mouse  at  the  Santa 
Margarita  River  Mouth  on  Marine  Corps 


Base.  Camp  Pendleton,  in  dune, 
pickleweed/saltgrass,  pickleweed,  and 
glasswort/upland  grassland  habitats 
during  a  survey  effort  in  March  1981 
that  included  188  trap  nights.  Similarly, 
the  Service  (1994a)  reported  no  captures 
of  the  Pacific  pocket  mouse  fix)m  June 
1986  intermittently  to  August  1990, 
during  a  study  of  the  Santa  Margarita 
River  Mouth  that  involved  a  total  of 
11,380  trap  nights  and  included  surveys 
of  coastal  strand,  maritime  scrub,  salt 
pan,  Salicornia  upland,  Salicornia/ 
Distjchlis  habitats,  and  Salicornia  plots. 
Repeated  trapping  bouts  at  optimum 
times  and  in  documented  Pacific  pocket 
mice  habitats  maximized  the  possibility 
of  detecting  the  species.  From  1986  to 
1987,  for  instance,  coastal  strand 
habitats  were  surveyed  in  June,  May, 
and  then  again  in  August  for  a  total  of 
240  trap  nights.  In  addition,  potential 
habitat  in  maritime  scrub,  Salicornia 
upland,  Salicornia/ Distichlis  dominated 
areas,  and  Salicornia  plots  were 
surveyed  during  the  same  calendar 
months  for  a  total  of  2,040  trap  nights. 
Trapping  bouts  in  all  of  the  above- 
mentioned  habitats  during  October  of 
1986  and  February  of  1987  resulted  in 
additional  1,320  trap  nights  of  surv-ey 
data. 

The  Service  document  referenced  by 
the  commenter,  a  draft  proposal  calling 
for  a  live  trapping  program,  is  not  on 
letterhead,  not  dated,  and  not  signed  by 
a  Service  Field  Supervisor  or  person 
acting  on  his  or  her  behalf.  Although  the 
date  of  the  document  is  unknown, 
Service  staff  recall  that  this  document 
has  been  in  the  files  since  at  least 
November  1991.  Thus,  this  draft 
document  predates  the  receipt  or  filing 
of  all  of  the  substantive  data  and 
scientific  papers  that  were  received  in 
1993  and  1994. 

Given  all  of  the  information  that  was 
received  in  1993  and  the  additional 
information  and  materials  that  have 
been  received  since,  the  Service 
concludes  that  sufficient,  adequate  data 
are  available  to  assess  the  likely  status 
and  distribution  of  Pacific  pocket  mice 
at  the  remaining  historic  locales  and 
elsewhere  throughout  its  historic  range. 
The  known  present  and  past  status  and 
distribution  of  the  Pacific  pocket  mouse 
at  these  historic  locales  are  again 
individually  reviewed  below  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section  of  this  rule. 

Issue  4:  The  data  used  by  the  Service 
to  estimate  the  remaining  potential 
habitat  of  the  Pacific  pocket  is 
inadequate.  In  particular,  "*   *  *  the 
Services  data  for  San  Diego  County, 
Oberbauer  and  Vanderwier  (1991),  turns 
out,  upon  inspection,  to  consist  of 
nothing  more  than  unsubstantiated 


speculation  on  the  part  of  two 
individuals." 

Service  Response:  The  Service 
considers  Oberbauer  and  Vanderwier's 
(1991)  published  evaluation  of  the 
present,  depleted  status  of  vegetation 
communities  in  San  Diego  County  to  be 
amongst  the  best  available  scientific 
information  on  the  subject.  Given  the 
data  base  and  expertise  at  the  disposal 
of  The  Department  of  Planning  and 
Land  Use  for  the  County  of  San  Diego, 
the  Service  has  no  reason  to  doubt  the 
validity  of  the  presented  data.  No  data 
or  analysis  have  been  submitted  to 
refute  their  findings.  By  contrast,  the 
data,  analyses,  and  conclusions 
presented  by  Soule  et  al.  (1992). 
summarized  by  the  Service  (March  30. 
1993;  58  FR  16742),  and  the  relevant 
references  cited  therein  are 
corroborative. 

The  Service  further  concludes  that  the 
reported,  extreme  reduction  in  the 
potential  range  and  extirpation  of  the 
Pacific  pocket  mouse  in  Los  Angeles 
County  is  corroborated  by  a  recent 
assessment  of  the  land  use  status  of  low- 
elevation  lands  therein,  hi  the  final  rule 
listing  the  coastal  California  gnatcatcher 
[Polioptila  califomica  califomica)  as 
threatened  (March  30,  1993;  58  FR 
16742),  it  was  reported  that  over  96 
percent  of  the  habitat  below  250  meters 
(800  feet)  that  might  have  supported  the 
gnatcatcher  have  been  largely  or  entirely 
developed.  Although  the  coastal 
California  gnatcatcher  is  sympatric  with 
the  only  known,  confirmed  population 
of  Pacific  pocket  mouse  on  the  Dana 
Point  Headlands  (EDAW  1993),  tlie 
latter  species  has  not  been  documented 
above  approximately  180  meters  (600 
feet)  (Erickson  1993)  and  apparently 
does  not  extend  nearly  as  far  inland  as 
the  former  species  (summarized  March 
30.  1993;  58  FR  16742).  Thus,  given  the 
intense,  almost  complete  development 
of  the  immediate  coast  in  Los  Angeles 
County,  the  Service  believes  that  it  is 
reasonable  to  predict  that  the  past 
reduction  in  the  range  of  the  Pacific 
pocket  mouse  there  exceeds  the 
corresponding  reduction  in  the  Los 
Angeles  County  range  of  the  coastal 
California  gnatcatcher. 

Issue  5:  "The  Service  should  explain 
that  with  only  8  knowTi  historic 
locations  of  the  PPM  and  considering 
the  available  data  on  the  animal,  the 
PPM  may  never  have  been  abundant  in 
either  the  number  of  populations  in  the 
United  States  or  the  number  of 
individuals  in  those  populations,  at 
least  for  the  last  hundred  years."  In 
support  of  this  position,  the  commenter 
also  notes  that  Stephens  (1906) 
described  the  Pacific  pocket  mouse  as 
"one  of  the  rarest  animals."  The 
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commenter  additionally  indicates  that 
"(tlhe  Service  should  also  explain  that 
the  PPM  may  be  much  more  abundant 
and  wideapraad  than  suggested  in  the 
IplropoMO  |r)ule." 

Service  Response:  Because  the  PaciHc 
pocket  mouse  range-wide  has  been 
variously  described  as  "exceedingly 
difficult  to  catch"  with  snap  traps  (von 
Bloeker  19318)  or  "quite  trappable" 
once  located  (R.  M'Closkey.  pers. 
coram..  1994;  P.  Meserve.  pers.  comm.. 
1994;  R.  MacMillan.  pers.  comm.,  1994). 
the  Service  cooctudes  that  this  anomaly 
is  generated  as  a  result  of  the  patchy 
distribution  of  the  species  and  its 
ecological  requirements  (e.g..  M'Closkey 
1972;  Meaerve  1976b;  P  Meserve.  pers. 
corom..  1994;  R.  M'Goskey,  pers. 
comm..  1994;  R.  MacMillan,  pers. 
comm..  1994;  P.  Bryl&ki.  in  litU  1994). 
Apparently,  the  '*   "  •  rareness  of  the 
Pacific  pocket  mouse  is  not  an  artifact 
of  low  trappability  •   •    '"(P  Brylski. 
in  litt.  1994).  Even  in  an  area  (the  San 
loaquin  Hills)  where  the  Pacific  pocket 
mouse  was  repeatedly  located  and 
studied  during  two  research 
investigations  of  the  ecology  of  the  local 
rodent  community,  the  species  was 
described  there  as  rare  (M'Closkey  1972) 
or  present  in  relatively  low  numbers  (P. 
Meserve.  pers.  coram..  19^). 

Accordmgly.  gkven  a  composite  of  the 
available  information  and  data,  the 
Service  concludes  that  there  are  no  data, 
substantive  or  otherwise,  that  support 
the  hypothesis  that  the  Pacific  pocket 
mouse  is  much  nK>re  abundant  and 
widespread  than  suggested  in  the 
proposed  rule.  Although  the  persist«M:e 
of  the  Pacific  pocket  mouse  on  45  acres 
of  occupied  or  potentially-occupied 
habitat  (Brylski  1993)  suggests  the  real 
possibility  tiial  populations  of  the 
speiies  exist  elsewhere,  confirmed 
extant  populations  away  from  the  Dana 
Point  Headlands  have  not  been  found  or 
rediscovered  ui  over  20  years.  Thus. 
given  the  range- wide  survey  data  and  all 
other  relevant  information  now 
available,  the  Service  concludes  that  the 
Pacific  pocket  mouse  is  a  patcinly 
distributed  species  that  has  been 
described  as  locally  abundant  (Bailey 
1939)  to  rare  on  carefully  studied  plots. 
Further,  this  mouse  has  become 
increasingly  rare  as  a  result  of  human- 
induced,  direct  impacts  that  are 
presented  and  discu.ssed  in  the 
"Summary  of  Factors  Affecting  the 
Species  "  section  of  this  rule. 

Issue  6:  The  same  commenter 
observed  that  "I tlhe  Service 
mischaracterizBS  the  threat  to  the  Dana 
Headlands  PPM  population  because  the 
development  of  the  site  is  not  imminent 
and  any  threat  posed  by  feral  or 
domestic  cats  cannot  be  effectively 


ameliorated  by  a  listing;  accordingly, 
the  leUnergancy  Irjule  is  improper." 

Service  Response:  The  Service 
acknowledges  that  the  development  of 
the  Dana  Point  Headlands  currently  is 
not  as  imminent  now  as  it  appeared  in 
February  of  1994.  Since  the  publishing 
of  the  emergency  and  proposed  rules, 
the  citizens  of  Diana  Point  have  forced 
a  referendum  on  the  proposed  project 
that  apparently  will  be  decided  in 
November  of  1994.  The  referendum  and 
subsequent  possible  City  of  Dana  Point 
actions  could  result  in  the  delayed 
implementation  of.  or  modifications  to. 
the  proposed  project.  The  commenter 
has  agreed,  however,  that  "■   *   *  the 
Dana  Headlands  site  is  the  only  location 
recently  shown  to  contain  PPM"  and 
that  the  landowners  are  requesting 
approval  of  a  specific  plan  that  includes 
"*   •   •  development  on  and  near  the 
area  where  the  PPM  was  trapped  in 
1993  " 

The  Service  disagrees  that  the 
documented  predation  by  domestic  and 
feral  cats  cannot  be  effectively 
ameliorated  by  a  listing.  The  mission 
and  mandate  of  the  Service  is  to  recover 
listed  species  utilizing  the  funds  and 
authority  that  Congress  provides.  A 
recovery  plan  for  the  Pacific  pocket 
mouse  will  almost  certainly  provide  for 
means  and  measures  to  prevent  or 
reduce  the  depredation  of  the  species. 
The  Service  hopes  and  trusts  that  it  will 
be  able  to  enlist  the  cooperation  of  all 
landowners  and  cat  owners  in  or  near 
occupied  or  suspected  Pacific  pocket 
mouse  habitat  to  prevent  the  continuing 
endangerment  or  extinction  of  the 
species. 

Issue  7:  The  same  commenter 
concluded  that  listing  of  the  Pacific 
pocket  mouse  is  not  warranted  because 
a  comprehensive  survey  for  the  species 
has  not  been  done  in  Baja  California. 
Mexico. 

Service  Response:  The  Service  finds 
no  scientific  basis  for  concluding  or 
speculating  that  a  possible  population 
or  populations  of  Pacific  pocket  mice  in 
Mexico  preclude  the  need  to  list  the 
species.  Although  the  range  map  in  Hall 
(1981)  suggests  that  the  range  of  the 
Pacific  pocket  mouse  may  extend  into 
northwestern  Baja  California.  Mexico, 
there  are  no  known  records  of  the 
species  outside  of  California  and,  thus, 
the  United  States  as  a  whole  (Hall  1981; 
Erickson  1993;  Williams  et  al.  1993).  By 
contrast,  an  analysis  of  species  limits 
maps  (Hall  1981)  and  composite  of 
documented  records  (Hall  1981; 
Williams  et  al.  1993)  reveals  that  at  least 
1 2  small  rodent  species  have  been 
historically  recorded  on  the  coast  of 
northwestern  Baja  California  in  San 
Quintin.  Enseoada.  or  theu  environs,  to 


wit:  Perognathus  baileyi.  Perognathus 
arenanus.  Pern^nathus  fnllax. 
Dipodnmvs  agilt^i.  Dip<xiomys  merriami, 
Dipodomvs  gravipes.  Reithrodontomys 
megaiotis.  Onochomvs  torhdus. 
Peromyscus  califomicus.  Peromyscus 
maniculatus.  Microtus  califomicus,  and 
Neotoma  fuscipes  Consequently,  the 
best  available  data  does  not  support  the 
conclusion  that  the  Pacific  pocket 
mouse  may  occur  in  Mexico.  Delaying 
listing  until  surveys  outside  of  the 
known  range  had  been  completed 
would  not  be  in  keeping  with  the 
purposes  of  the  Act. 

Even  if  the  Pacific  pocket  mouse 
occurs  in  coastal  Baja  California,  it  is 
likely  that  the  sperif~s  does  not  occur 
south  of  30*  north  latitude,  which 
represents  an  important  ti^ansition  zone 
for  various  birds,  plants,  land  mammals, 
and  other  animal  taxa.  If,  in  an  extreme 
case,  it  is  true  that  the  species  is 
patchily  distributed  southward  to  30" 
north  latitude,  the  Service,  pursuant  to 
anah-ses  and  subsequent  conclusions 
reached  pnor  to  the  listing  of  the  coastal 
California  gnatratr.her.  presently 
conchides  that  the  United  States  historic 
distribution  of  the  Pacific  pocket  mouse 
would  represent  a  significant  portion  of 
the  species"  overall  (hypothetical)  range 
(see  58  PR  16742). 

Issue  8:  "Although  the  Pacific  pocket 
mouse  is  not  one  of  the  identified 
species  in  the  State's  (Natural 
Communities  Conservation  Planning] 
program,  it  may  be  included  in  the 
subregional  NCCP  for  this  area."  The 
County  of  Orange  has  been  provided 
with  updated  habitat  infornxation  and 
the  subregional  plan  is  currently  being 
prepared.  Therefore.  "*    *   *  the 
characterization  of  the  NCCP  program  as 
'inadequate'  may  be  premature." 

Sen'ice  Response:  The  only  use  of  the 
word  "inadequate"  in  the  proposed  or 
emergency  rules  (59  FR  5306)  refers  to 
the  previously  proposed  program  to 
control  domestic  cat  predation  on  the 
Dana  Point  Headlands  and  not  to  the 
State's  NCCP  program  As  currently 
proposed,  the  NCCP  program  may.  in 
fact,  eventually  result  in  the 
conservation  of  the  Pacific  pocket 
mouse  or  the  species'  potential  habitat. 
At  the  present  time,  however,  it  remains 
true  that  Pacific  pocket  mouse  is  not  an 
NCXP  target  species  and  no  subregional 
plans  or  individual  plans  have  been 
completed  or  implemented  that  would 
provide  for  the  protection  of  the  only 
known,  confirmed  pxjpulalion  or  the 
conservation  of  the  species  as  a  whole. 

Issue  9:  The  proposed  relocation  of 
the  only  confirmed  population  extant  is 
not  a  viable  conservation  alternative  for 
the  species. 


Senire Response: Given  the  apparent 
rarity  of  the  Pacific  pocket  mouse  and 
the  experimental  nature  of  relo<:ation 
programs,  the  Service  would  carefully 
review  any  proposal  to  relocate — in 
whole  or  in  part— any  population  of  the 
Pacific  pocket  mouse.  It  remains  true 
that  one  of  the  central  purposes  of  the 
Act  is  to  protect  the  natural  habitat  of 
the  listed  species.  However,  if  and  when 
Pacific  pocket  mouse  population  levels 
allow,  the  Service  likely  will  investigate 
the  po.ssibility  and  feasibility  of 
translocating  animals  to  hi.slorically- 
•Mjcupied  locales  or  other  areas  with 
suitable  habitat  and  attributes  to  affect 
the  reco\ery  of  the  species  or.  in  an 
extreme  case,  prevent  extinction. 
Pursuant  to  the  requirements  of  the 
piirpo.se  and  set  t ion  7  of  the  Act,  the 
.Service  likely  would  solicit  the 
cooperation  and  participation  of  ail 
Federal  agencies  and  landowners  in  this 
regard. 

/.s.si/e  l():The  li.sting  of  the  Pacific 
pocket  mouse  may  be  in  conllict  with 
Federal  statutory  "authority  (22  U.S.C. 
277d-32)  and  important  Federal, 
international  wastewater  treatment  and 
flood  control  projects  along  the  Tijuana 
River  that  will  diminish  threats  to 
public  health  and  .safety. 

Sfnirp  Response:  Several  recent 
surveys  conducted  in  the  Tijuana  River 
Valley  (e.g..  U.S.  Fish  and  Wildlife 
.Service  1994h)  have  not  resulted  in 
detections  of  the  Pacific  pocket  mouse 
Therefore,  given  the  best  scientific 
information  available,  the  listing  of  the 
Pacific  pocket  mouse  apparently  w  ill 
not  conflict  with  the  proposed  projects. 
Fven  if  the  Pacific  pocket  mouse  is 
rediscovered  in  the  Tijuana  River  Valley 
or  found  elsewhere  in  Federal  project 
"action  areas."  as  defined  at  50  CFR 
402.02,  the  Act  provides,  under 
presi  ribed  (.ircum.stances  involving 
public  health  and  safety,  for  expedited 
emergency  consultations. 

Issue  11:  The  Service  must  compiv 
with  Executive  Order  No.  12630  and 
conduct  a  takings  analysis  l)efore 
rea<;hingany  final  decision  on  listing 
the  Pacific  pocket  mouse.  The 
commenter  noted  that  the  executive 
order"*   *   *  requires  the  preparation 
and  consideration  of  a  Takings 
Implication  Asses.sment  ("TIA")  by  a 
United  States  executive  agency  before 
that  agency  takes  actions  which  may 
n'sult  in  a  taking  of  private  property  for 
which  compen.sation  may  be  due  under 
the  Fifth  Amendment  of  the 
Constitution." 

Service  Response:  In  accordance  with 
16  U.S.C.  1533(b)(1)(A)  and  50  CFR 
424.11(b),  listing  decisions  are  made 
solely  on  the  basis  of  the  best  scientific 
and  commert:ial  data  available. 


In  adding  the  word  "solely'"  to  the 
statutory  criteria  for  listing  a  species, 
Congress  specifically  addressed  this 
issue  in  the  1982  amendments  to  the 
Act.  The  addition  of  the  word  '"solely" 
was  intended  to  remove  from  the 
process  of  the  listing  or  delisting  of 
species  any  factor  not  related  to  the 
biological  status  of  the  species.  It  was 
determined  by  a  congre.ssional 
committee  that  economic  considerations 
have  no  relevance  to  determinations 
regarding  the  status  of  species.  The 
application  of  economic  criteria  to  the 
analysis  of  these  alternatives  and  to  any 
phase  of  the  species  listing  process  is 
applying  economics  to  the 
determinations  made  under  se(  tion  4  of 
the  Act  and  was  specifically  rejected  by 
the  inclusion  of  the  word  "solely""  in  the 
legislation  (see  H.R.  Report  No.  567,  part 
I,  97th  Congress,  2d  Session  20  |1982|). 

Therefore,  the  Service  concludes  that 
it  cannot  consider  a  "TIA  "  until  a  final 
decision  has  been  made  whether  or  not 
to  li.st  a  proposed  species.  However, 
with  the  signing  and  publiration  of  this 
rule  in  the  Federal  Register,  the  Service 
will  complete  and  consider  a  TIA. 

Summary  of  Factors  A(Tef;ting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  available 
information,  the  Service  has  determined 
that  the  Pacific  pocket  mouse  should  b«? 
i;lassified  as  an  endangered  species. 
Pro<;edures  found  at  se<:tion  4(a)(1)  of 
the  Act  (16  U.S.C.  1533)  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  were  followed.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1). 
These  fac;tors  and  their  application  to 
the  Pacific  pocket  mouse  [Perognathus 
longimenibhs  pacifirus)  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtaihnent  of  its  habitat  or  range.  The 
Pa«;ific  pocket  mouse  historically  was 
recorded  and  confirmed  at  eight  locales 
encompassing  some  29  specific  trapping 
stations  or  sites  (.see  Erickson  1993). 
Currently,  however,  the  Pacific  pocket 
mouse  is  known  to  exist  at  only  one  site 
on  the  Dana  Point  Headlands,  City  of 
Dana  Point.  Orange  County,  Gilifornia. 
Although  the  Dana  Point  Headlands 
have  not  been  developed  or  significantly 
altered  since  the  Pacific  pocket  mouse 
was  detected  at  this  locale,  the  ■'•   *   * 
landowners  are  requesting  approval  on 
a  specific  plan  from  the  City  of  Dana 
Point,  which  plan  envisions 
development  on  and  near  the  area 
where  PPM  were  trapped  in  1993  "  (A. 
Hartzell,  Attorney-at-Law  in  litt,  1994; 


see  also  EDAW  1993  and  City  of  Dana 
Point,  in  litt.  1994). 

The  re<:ent  status  of  the  Pacific  poi.kel 
mouse  and  its  habitat  has  been 
summarized  by  Erickson  (1993)  based 
on  a  comprehensive  search  for  museum 
specimens  and  capture  records  and 
conversations  with  pocket  mice 
researchers  and  recognized  expert 
sources.  Other  records  and  information 
have  been  obtained  by  the  Senice  and 
made  part  of  the  public  record 
pertaining  to  this  action.  A  composite  of 
this  information  is  arranged  by  county 
and  summarized  below: 

Los  Angeles  County.  The  Pacific 
pocket  mouse  historically  was  deteiled 
in  three  areas— Marina  del  Rev/El 
Segundo,  Wilmington,  and  Clifton.  Two 
of  the  three  historic  locales  for  the 
Pacific  pocket  mouse  (Clifton  and 
Wilmington)  in  Los  Angeles  County 
have  been  developed  (Erickson  1993) 
The  Service  is  unaware  of  potential 
Pacific  pocket  mice  habitat  at  these  two 
locales:  none  was  disclosed  or  revealed 
as  a  result  of  the  Service's  request  for 
information.  The  third  historic  locale 
(Marina  del  Rey/El  Segundo)  apparently 
has  been  substantially  altered  since  the" 
species  was  last  detected  there  (Erickson 
1993;  P.  Brylski.  in  litt,  1993).  The 
Hyperion  area,  which  formerly 
«;ontained  relatively  large  expanses  ol 
coastal  strand  and  wetland  habitats,  has 
been  extensively  developed.  Although 
potential  habitat  remains  at  the  El 
Segundo  Dunes,  walk-over  and  trappiri>' 
surveys  by  ).  Maldonado  and  P.  Brylski. 
including  a  .366-trap-night  effort  in  July 
of  1993.  have  caused  the  latter  surveyor 
to  conclude  that  is  ""unlikely"  that  the 
Pacific  pocktit  mouse  occurs  there  (P. 
Brylski.  in  litt,  1993). 

Elsewhere  in  Los  Angeles  County,  .-i 
focused  survey  for  the  Pacific  poi^ket 
mouse  in  Culver  City  consi.sting  of  600 
trap  nights  over  three  nights  in  June  ol 
1991  in  remnants  of  appropriate  habitat 
resulted  in  no  detef:tions  of  Pacific 
po(ket  mice  (P.  Kelly,  pers.  comm.. 
1994).  Although  patches  of  suitable 
habitat  apparently  remain  on  the  Palos 
Verdes  Peninsula  and  trapping  surveys 
of  at  least  two  sites  are  recommended, 
walk-over  surveys  of  two  other  areas 
with  suitable  habitat  by  P.  Bry  Iski  and 
S.  Dodd  revealed  no  pocket  mouse 
burrows  or  <iiggings  (P.  Brylski.  in  litt. 
1993). 

It  remains  true  that  there  have  been 
no  records  of  the  Pacific  pocket  mouse 
in  Los  Angeles  County  since  1938 
(Erickson  1993;  see  also  Brylski,  in  litt, 
1993).  Given  the  available  information 
at  that  time.  Williams  (1986)  concluded 
that  it  was  probable  that  all  populations 
north  of  the  San  Joaquin  Hills  in  Orange 
County  were  extirpated. 
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Omnge  County  The  Pncifii;  pcx.ket 
mouse  has  been  confirmed  at  two 
locales  in  Orange  County:  the  San 
loaqiiin  Hills  and  Dana  Point. 
Development  of  the  "Spyglass  HiM"  area 
in  the  San  Joaquin  Hills  began  in  1972 
and  has  resuhed  in  the  destruction  of 
the  site  where  the  Pacific  pocket  mouse 
and  a  number  ofntfwr  ?malJ  rodent 
species  were  studied  for  a  three- year 
period  (P.  Meserve.  pers.  comm.,  1994; 
R.  M'Closkey.  pers.  comm,.  1994;  R. 
MacMillan.  pers  comm..  1994:  see  al.so 
M'Cioskey  1972  and  Meserve  1972). 
Prior  to  the  rediscovery  of  the  Pacific 
pocket  mouse  in  1993  on  the  Dana  Point 
Headlands  (Brylski  1993).  the  last 
re<:ord  of  the  species  was  from 
■'SpvRlass  Hill"  in  the  San  Joaquin  FJills 
in  1971  (see  Erickson  1993).  Recent  June 
to  October  trapping  efforts  totaling  1197 
trap  nights  in  the  San  Joaquin  Hills  and 
adjacent  Laguna  Canyon  were 
unsurxessful  in  detecting  the  Pacific 
pocket  mouse  (Erickson.  pers.  comm.. 
1993). 

Elsewhere,  extensive,  recent  small 
mammal  surveys  of  the  coast  of  Orange 
County  away  from  the  Dana  Point 
Headlands  have  not  resulted  in  the 
detection  of  the  Pacific  pocket  mouse. 
For  instance,  no  Pacific  pocket  mice 
were  detected  during  54  trapping  bouts 
conducted  from  1979  to  1994  during 
calendar  months  from  March  to  October 
at  a  total  of  24  different  locales  in 
coastal  Orange  County,  including  areas 
in  or  near  Corona  del  Mar.  Crystal  Cove 
State  Park.  !,agui\a  Beach,  and  San 
Clemente  (J.  Webb,  in  lift.  1994). 
Additional  trapping  efforts  during  late 
fall  or  winter  months  at  some  of  these 
same  locales  resuhed  in  the  capture  of 
a  variety  of  other  native  small  rodent 
species  but  no  Pacnfic  pocket  mice. 

A  focuJ»d  trapping  survey  of 
appropriate  habitats  involving  a  total 
effort  of  558  trap  nights  during  April  of 
1990  did  not  result  in  the  detection  of 
the  Pacific  po<:ket  mouse  along  Aliso 
Creek  (Jones  and  Stokes  1990).  R. 
MacMillan  (pers.  comm..  1994)  also  did 
not  detect  the  Pacific  pocket  mouse 
during  a  June.  fiO-trap  night,  survey  of 
suitable  habitat  in  South  Laguna  Beach 
and  mentioned  that  an  additional 
survey  in  Alta  Laguna  conducted  for  the 
City  of  Lagima  Beach  was  unsuccessful. 
Surveys  contributing  to  a  total  effort  of 
1067  trap  nights  conducted  elsewhere 
within  the  potential  Orange  County 
range  of  the  Pacific  pocket  mouse 
during  calendar  months  from  April 
through  Novenrtber  resulted  in  no 
detections  of  the  spe<,ies  (EritJcson.  pers. 
comm..  1993). 

The  only  known  population  of  the 
Pacific  pocket  mouse  has  persisted  on 
the  Dana  Point  Headlands  in  southern. 


coastal  Orange  County.  Given  the  dala 
and  analysis  presented  by  Brylski 
(1993).  it  is  apparent  that  25  to  36 
Pacifn:  pocket  mice  occupied 
approximately  3.75  acres  of  habitat 
within  a  coastal  sage  scrub  community 
at  that  locale  in  1993.  As  is  discussed 
above,  this  population  is  located  on 
land  that  is  under  consideration  for 
development  (City  of  Dona  Point,  in  litt. 
1994;  EDAW  1994). 

San  Diego  County.  The  Pacific  pocket 
mouse  historically  has  been  detected  at 
three  general  locales  in  San  Diego 
County:  the  San  Onofre  area,  Santa 
Margarita  Ri\'er  Estuary,  and  the  lower 
Tijuana  River  Valley.  Although  portions 
of  the  San  Onofre  area  are  relatively 
undisturbed  and  deserving  of  further 
attention  (e.g..  P.  Brylski.  in  litt.  1994). 
recent  small  mammal  trapping  efforts  at 
the  locale  failed  to  detect  tne  presence 
of  the  Pacjfic  pocket  mouse  (Erickson 
1993;  R.  Erickson.  pers.  comm..  1993). 

As  is  reflected  in  the  Service's 
response  to  "Issue  3"  in  the  "Suimnary 
of  Comments  and  Recommendations" 
section  of  this  rule,  recent,  iniense 
survey  efforts  at  the  Santa  Margarita 
River  Mouth  similarly  have  not  resuhed 
in  any  Pacific  pocket  mouse  detections 
(Salata  1981;  U.S.  Fish  and  Wildlife 
Service  1994a:  see  also  Zembal  19B4). 
Although  the  relatively  undisturbed 
coast  hue  of  Manne  Corps  Base  Camp 
Pendleton"*   *   *  probably  provides  the 
be.st  chance  for  the  survival  of  the 
subspecies"  (Erickson  1993).  the  Base 
Environmental  and  Natural  Resoun:es 
Management  Office  has  indicated  that 
"jolther  than  the  recorded 
documentation  of  this  species  in  the 
vicinity  of  San  Onofre  and  the  Santa 
Margarita  Estuary  in  the  1930s  *    *    * 
we  have  tx>  information  regarding  the 
ocx.urrence  of  this  species  aboard 
Marine  Corps  Base  Camp  Pendleton.  To 
date,  none  of  the  environmental  studies 
which  have  occurred  aboard  the  Base 
since  that  time  have  identified  this 
species."  (L.  Armas,  in  litt,  1994). 

During  the  1930's,  Camp  Pendleton 
Marine  Corps  Base  did  not  exist  and  the 
city  of  Ocean.side  was  immediately 
adjacent  to  the  Santa  Margarita  River 
Estuary.  Much  of  the  southern  half  of 
the  Santa  Margarita  River  Estuary  was 
destroyed  in  the  early  1940's  during  the 
establishment  of  Marine  Corps  Base 
Camp  Pendleton  and  the  related 
construction  of  a  boat  basin  and  harbor 
facilities.  In  addition,  the  Oceanside 
area  has  been  extensively  developed 
since  the  Pacific  pocket  mouse  was  last 
recorded  there  in  1931  and  the  Service 
is  aware  of  little,  if  any.  remaining 
suitable  habitat  in  that  jurisdiction. 

The  lower  Tijuana  River  Valley, 
which  accounts  for  approximately  35 


percent  of  all  specimen  records 
(Erickson  1993).  evidently  supported  a 
relatively  large  population  of  the  Pacific 
pocket  mouse  in  historic  times  (e.g..  von 
Bloeker  1931b).  Qting  two  re<xnt. 
unsuccessful  trapping  efforts  (Taylor 
and  Tiszler  1991;  R.T  Miller,  pers. 
comm..  1993).  Erickson  (1993) 
commented  that  the  remaining  habitat 
there  is  pos.sibly  insufficient  to  support 
the  species.  Most  recently,  the  U.S.  Fish 
and  VVildhfe  Service  (1994b)  conducted 
a  focused  survey  for  the  Pacific  pocket 
mouse  in  the  Tijuana  River  Valley  from 
April  18,  \994  to  May  13. 1994  Despite 
walk-over  surveys  of  the  area,  four  or 
five  trapping  bouts  in  each  of  eiglit 
separate  locales,  and  a  total  of  4,242  trap 
nights  of  survey  effort,  no  Pacific  pocket 
mice  were  detected. 

Elsewhere  in  San  Diego  County,  a 
small  mammal  trapping  program  that 
began  in  1987  is  continuing  at  Torrey 
Pines  State  Park  in  habitats  that  have 
rang^d  from  maritime  (iiaparral  to  open 
(barren)  areas  as  a  result  of  two 
prescribed  bums  in  the  project  area. 
Since  1988.  88  traps  have  been  set  every 
other  week  frrun  mid-March  to  October 
during  the  study  penod.  Despite  an 
effort  that  now  exceeds  7,500  trap 
nights,  no  Pacific  pocket  mice  have  been 
detected  (R.  Dingman.  pers.  comm.. 
1994). 

Analysis  of  the  relevant  data  reveals 
that  the  habitat  and  potential  range  of 
the  Pacific  pocket  mouse  apparently 
have  been  significantly  reduced  in  the 
recent  past.  Opportunities  to  find 
additional  populations  of  the  Pacific 
pocket  mouse  apparently  are  limited  as 
a  resuh  of  the  extent  of  land 
developmeiH  in  coastal  southern 
California  (Service  files). 

Based  on  the  best  available  scientific 
infomwtion,  the  Service  considers  the 
historic,  known  range  of  the  Pacific 
pocket  mouse  to  encompass  a  3.2-kni  (2- 
mile)  wide  band  along  the  immediate 
coast  of  Los  Aitgeles.  Orange,  and  San 
Diego  Counties  from  Marina  Del  Rey/EI 
Segundo  south  to  the  international 
border.  Most  native  habitats  within  3 
km  (2  miles)  of  the  coast  in  Los  Angeles, 
Orange  and  San  Diego  counties  have 
been  converted  to  urban  and 
agricultural  uses  (Service  files). 

Specifically,  less  than  400  hectares 
(1.000  acres)  or  1  percent  of 
approximately  28.000  hectares  (69J)00 
acres)  that  encompass  the  projected 
range  of  the  Pacific  pocket  mouse  in  Los 
Angeles  County  are  undeveloped 
(Service  files).  In  Orange  County,  about 
17.600  hectares  (43,500  acres)  or  81 
percent  of  approximately  21.600 
hectares  (53.500  acres)  encompassing 
the  projected  range  of  the  species  have 
been  developed  (Service  files). 


Oberbauer  and  Vanderwier  (1991) 
reported  that  72  percent  of  the  original 
coastal  sage  scrub,  94  percent  of  native 
grasslands,  88  percent  of  coastal  mixed 
chaparral.  88  percent  of  coastal  salt 
marsh.  100  percent  of  coastal  strand, 
and  92  percent  of  maritime  sage  scrub 
habitats  in  San  Diego  County  had  been 
converted  to  urban  and  agricultural  uses 
by  1988. 

Although  the  historic  distribution  of 
the  coastal  sage  scrub  element  of  Pacific 
pocket  mouse  habitat  was  undoubtedly 
patchy  to  some  degree,  this  condition 
evidently  has  been  greatly  exacerbated 
by  urban  and  agricuhural  development. 
All  of  the  published  fiterature  on  the 
status  of  coastal  sage  scrub  vegetation  in 
California  supports  the  conclusion  that 
this  plant  community  is  one  of  the  most 
depleted  habitat  types  in  the  United 
States  (Service  files).  In  a  broader 
context,  the  California  fioristic  province, 
which  is  recognized  as  a  separate 
evolutionary  center  by  botanists,  is 
identified  by  Wilson  (1992)  as  one  of  the 
recognized  world  "hot  spots,  '  which  are 
defined  to  be"*   *   *  habitats  with 
many  species  found  nowhere  else  and 
in  greatest  danger  of  extinction  from 
human  activity."  The  California  fioristic 
province  is  the  only  designated  "hot 
spot"  in  North  America  and  Mexico 
(Wilson  1992). 

The  available  information  further 
suggests  that  the  quantity  of  potential 
Pacific  pocket  mouse  river  alluvium 
substrates  have  significantly  declined 
since  the  species  was  last  recorded  in 
numbers  in  the  1930's.  With  few 
exceptions  (such  as  the  Santa  Margarita 
River),  essentially  all  of  the  rivers  and 
creeks  within  its  historic  range  are  now 
partially  or  completely  channeHzed.  In 
many  cases  (e.g.,  Los  Angeles  River,  San 
Gabriel  River,  Santa  Ana  River)  stream 
and  sediment  flows  are  regulated  or 
inhibited  by  dams,  reservoirs  or  other 
water  conservation  or  impoundment 
facilities  (see  also  Erickson  1993). 

Although  some  suitable  Pacific  pocket 
mouse  habitat  apparently  remains  in 
San  Onofre  and  contiguous  coast  of 
Marine  Corps  Base  Camp  Pendleton,  the 
San  Joaquin  Hills,  the  Palos  Verdes 
Peninsula,  the  El  Segundo  Dunes  and  at 
scattered  locales  elsewhere  in  the 
historic  range  of  the  species,  this  habitat 
is  becoming  increasingly  scarce  and 
likely  will  continue  to  be  destroyed, 
disturbed  or  otherwise  impacted  as  a 
manifest  result  of  human  activities. 
WiUiams  (1986)  concluded  that  habitat 
losses  resulting  from  off-road  vehicle 
activities,  highways,  and  urbanization 
likely  were  extensive.  Erickson  (1993) 
observed  that  industrial  and  agricultural 
development  likely  were  additional 
factors  contributing  to  the  decline  of  the 


species.  More  recently,  the  Service 
(1994b)  reported  that  habitats  or  lands 
in  a  historically-occupied  Pacific  pocket 
mouse  locale  apparently  have  been 
impacted  by  artificial  lighting,  disking 
or  blading  the  presence  of  non-native 
rodent  species  (see  also  Soule  et  al. 
1992),  and  pedestrian  and  horse  traffic. 
The  Pacific  pocket  mouse,  as  a 
representative  heteromyid  rodent,  may 
be  more  susceptible  to  the  adverse 
effects  of  the  human  presence  than 
cricetid  rodents  (R^acMillan,  pers. 
comm.,  1994). 

Although  it  is  possible  that  fire  may 
intermittently  create  or  sustain  Pacific 
pocket  mouse  habitat  mosaics,  it  has 
been  reported  that  increased  fire 
frequency  may  contribute  to  the  type 
conversion  of  coastal  sage  scrub  to 
•grassland  habitats  (Service  files).  In 
addition,  the  Service  acknowledges  that 
the  protection  of  lives  and  property  may 
require  fire  prevention  strategies  that  do 
not  necessarily  result  in  the 
maintenance  or  creation  of  potential 
Pacific  pocket  mouse  habitat. 
Accordingly,  the  Service  concludes  that 
fire  prevention  measures  and 
unnaturally  high  fire  frequencies 
resulting  from  anthropogenic  ignitions 
may  directly  or  indirectly  impact  the 
Pacific  pocket  mouse. 

Equally,  if  not  more,  problematical 
than  habitat  disturbance  or  destruction, 
however,  has  been  an  increasing  degree 
of  habitat  fragmentation  in  coastal 
southern  California  (e.g.,  Soule  et  al. 
1992;  Service  files),  which  is  known 
generally  to  reduce  habitat  quality  and 
promote  increased  levels  of  local 
extinction  (e.g.,  Terborgh  and  Winter 
1980;  Wilcox  1980;  Ehrfich  and  Ehrfich 
1981;  Wilson  1992;  Bolger  et  al  1994  in 
press).  Given  the  location  of  the 
research  areas  and  thrust  and  direction 
of  the  investigations,  the  research  and 
findings  of  Soule  et  al.  (1992)  ai« 
particularly  relevant  to  a  discussion  of 
fragmentation  effects  on  the  Pacific 
pocket  mouse. 

Based  on  studies  of  native  bird, 
rodent  and  flowering  plant  species 
persistence  in  chaparral  and  coastal  sage 
scrub  habitat  remnants  in  coastal  San 
Diego  County,  California,  Soule  et  al. 
(1992)  concluded  that  "(tlhe  efi'ects  of 
fragmentation  in  a  scrub  habitat  in 
California  oti  three  taxa  (plants,  birds, 
and  rodents)  are  concordant.  Extinctions 
within  the  habitat  remnants  occur 
quickly  and  the  sequence  of  species 
disappearances  of  birds  and  rodents  is 
predictable  based  on  population  density 
in  undisturbed  habitat."  Terborgh  and 
Winter  (1980)  observed  previously  that 
"Irjarity  proves  to  be  the  best  index  of 
vulnerability." 


Bolger  et  al.  (1994,  in  press) 
concluded  that  "[f]ragments  support 
fewer  species  (of  native  rodents)  than 
equivalently  sized  plots  in  large  plots  of 
unfragmented  chaparral  indicating  that 
local  extinctions  have  occurred 
following  insularization."  Given  a 
composite  of  the  available  data  on  the 
local  status  and  distribution  of  select 
species  within  the  study  area  in  coastal 
San  Diego  County,  Soule  et  al.  (1992) 
remarked  that  it  was  possible  to  assess 
with  reasonable  accurac>'  the  date  that 
a  particular  habitat  remnant  became 
isolated. 

Soule  et  al.  (1992)  further  noted  that 
"*   *   *  urban  barriers  including 
highways,  streets,  and  structures, 
impose  a  very  high  degree  of  isolation." 
Similarly,  Ehrlich  and  Ehrlich  (1981) 
observed  that  "smaller  animals  may  also 
suffer  fragmentation  of  their  populations 
by  highways,  railways,  canals,  etc., 
changing  population  structures  and 
making  the  remaining  populations 
smaller  and  more  subject  to  random 
extinction.  One  study  has  indicated  that 
a  four-lane  divided  highway  may  be  a 
barrier  to  the  movement  of  sm^ll  forest 
mammals  equivalent  to  a  river  twice  as 
wide."  (Ehrlich  and  Ehrlich  1981). 
Although  not  a  forest  animal,  the  Pacific 
pocket  mouse  must  be  now  considered 
rare  by  any  standard  and,  therefore, 
particularly  vulnerable  to  the  effects  of 
continuing  habitat  destruction  and 
fragmentation  (see  Terborgh  and  Winter 
1980). 

Largely  on  the  bases  of  significant 
habitat  loss  and  firagmentation  in  coastal 
Cahfomia,  the  Service  has  listed  several 
other  species  of  plants  and  animals  as 
endangered  or  threatened,  including  the 
California  least  tern  [Sterna  antillarum 
brownf),  light-footed  clapper  rail  [Rallus 
longirostris  levipes),  the  Palos  Verdes 
blue  butterfly  [Ghucopsyche  lygdamus 
pahsverdesensis),  El  Segundo  blue 
butterfly  [Eupbilotes  battoides  allyni], 
and,  most  recently,  the  coastal 
California  gnatcatcher  (58  FR  16742; 
Service  files).  The  Service  listed  the 
coastal  California  gnatcatcher,  because 
of,  in  part,  the  significant  and  ongoing 
destruction,  perturbation,  or 
fragmentation  of  that  species'  coastal 
sage  scrub  habitat  (58  FR  16742). 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Although  the  existing 
information  and  data  are  not  conclusive, 
P.  Brylski  (pers.  comm.,  1994)  has 
commented  that  scientific  collecting  in 
the  1930's  may  have  substantially 
impacted  the  Pacific  pocket  mouse 
population  in  the  El  Segundo  area. 
Erickson  (1993)  reported  the  existence 
of  78  specimens  collected  in 
"Hyperion"  (now  Marina  del  Rey/El 
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Sejjundo)  during  the  fall  of  1931  and 

spring  of  1932.  Otherwise,  there  is  no 

substantive  information  that  this  factor 

is  applicable. 

C.  Diaeasf!  or  pivdation.  The 

expres-sed.  perhaps  synergistic  effe<;ts  of 

hnbitat  fragmentation  and  the  proximity 

of  urban  environments  to  Pacific  pocket 

mouse  habitats  are  likely  to  increa.se  the 

rate  of  depredation  on  that  spe<:i«s.  Most 

recently.  Soule  et  al.  (1992)  has 

confirmed  earlier  conclusions  by  noting 

that  "Itlhere  is  evidence  that  large 

predators  retard  the  biotic  collapse  of 

these  Ihabitatl  remnants  by  controlling 

populations  of  smaller,  semi-conm>ensal 

prtHlators.  including  domestic  cats 
•   •   •  •• 

Several  species  have  been  reported  as 
potential  or  documented  predators  of 
the  Pacific  pocket  mouse,  including  the 
r<'d  fox  {VulptfS  vulpes).  The  explosive 
proliferation  of  non-native  populations 
of  red  foxes  in  coastal  southern 
California  is  well  documented  (e.g.. 
Lewis  et  al..  1993).  Given  the  relative 
aliundance  of  the  rt»d  fox  in  coastal 
southern  California  (Lewis  et  al.  1993) 
and  the  fact  that  descriptions  of  the  diet 
of  red  fo)<fes  invariably  include  mice 
(Ingles  196.S;  Jameson  and  Peeters  19HH; 
Burkett  and  Lewis  1992:  Lewis  et  al. 
HHI3).  it  seems  reasonable  to  assume 
that  "feral"  foxes  similarly  could 
substantially  impact  populations  of 
Pacific  pocket  mice  if  and  when  the 
species  overlap.  Erickson  (1993)  has 
commented  that  the  red  fox  •••   •   •  niay 
have  hastened  the  demise  of  pacificus" 
in  the  El  Segundo  area,  a  locale  that 
previously  and  historically 
accommodated  the  Pacific  ptx:ket  mouse 
in  numbers. 

in  addition,  feral  and  domestic  f:ats 
[Fulis  catus)  are  known  to  be  fonnidable 
predators  of  native  rodents  (e.g..  Hubbs 
1951:  George  1974;  Frank  1992)  Pearson 
(1964)  concluded  that  the  removal  of 
4.200  mice  from  a  14-hectare  (35-acre) 
test  plot  was  accomplished  largely  by  6 
cats  over  8  months. 

Feral  or  domestic  cats  are  threatening 
the  only  known,  confirmed  population 
of  Pacific  pocket  mouse.  Specifically,  a 
resident  living  immediately  adjacent  to 
the  Dana  Point  Headlands  population 
reported  that  domestic  cats  had  ret:ently 
and  repeatedly  brought  in  a  number  of 
"tiny  gray  mice."  One  such  spetimen 
was  retrieved  and  confirmed  to  be  a 
Pacific  pocket  mouse  (P.  Hrjlski.  in  litt, 
1993). 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Should 
protection  afforded  the  Pacific  po<;ket 
mouse  pursuant  to  the  emergency  rule 
under  the  Act  (59  FR  5306)  lapse  or 
otherwise  be  removed,  other  select 
existing  regulatory  or  conservation 


mechanisms  could  possibly  provide 
some  protection  for  the  species.  These 
include — (1)  the  Act  if  the  species  were 
to  occur  sympatrically  with  a  listed 
sftecies.  (2)  the  California  Natural 
Community  Conservation  Planning 
effort.  (3)  the  California  Environmental 
Quality  Act.  (4)  land  acquisition  and 
management  by  Federal.  State,  or  local 
agencies  or  by  private  groups  and 
organizations,  and  (5)  local  laws  and 
regulations. 

The  Pacific  pockeUnouse  is  currently 
recognized  as  a  Species  of  Special 
Concern  "Of  Highest  Priority"  by  the 
California  Department  of  Fish  and 
Game.  If  emergency  protection  afforded 
the  Pacific  po«;ket  mouse  pursuant  to 
the  Act  were  to  be  removed  prior  to  the 
promulgation  of  a  final  rule  listing  the 
spet.ies  as  endangered,  the  species 
would  retain  its  status  as  a  proposed 
sfHJcies  under  the  Act. 

The  only  known,  confirmed 
population  of  the  Pacific  pocket  mouse 
does  occur  sympatrically  with  a 
population  of  the  threatened  coastal 
California  gnatcatcher  (Brylski  1993: 
EDAW  1993).  Under  provisions  of 
set;tion  10(a)  of  the  Act,  the  Service  may 
pemiit  the  incidental  take  of  the  coastal 
California  gnatcatcher  during  the  course 
of  an  otherwise  legal  activity,  provided 
that  the  species'  survival  and  recovery 
in  the  wild  is  not  precluded.  The 
issuance  of  section  10(a)  permit  to  take 
the  coastal  California  gnatcatcher  on  the 
Dana  Point  Headlands  could  result  in 
the  extinction  of  the  Pacific  pocket 
mouse. 

In  1991.  the  State  of  California 
commenced  the  Natural  Communities 
Conservation  Planning  (NCCP)  program 
to  address  the  conservation  needs  of 
natural  ecosystems  throughout  the  State, 
The  initial  focus  of  that  program  is  the 
coa.stal  sage  scrub  community,  which  is 
otxupied.  in  part,  by  the  Pacific  pocket 
mouse.  At  the  present  time,  however,  no 
program  plans  have  been  completed  or 
implemented,  and  no  protection  is 
currently  in  place  or  proposed  to  reduce 
or  eliminate  possible,  future  impacts  to 
habitat  occupied  in  1994  by  the  Pacific 
pocket  mouse  on  the  Dana  Point 
Headlands,  which  is  the  only  known, 
confirmed  refiigium  for  the  species. 

In  many  instances,  land-use  planning 
decisions  in  southern  California  have 
be<'n  made  and  continue  to  be  made  on 
the  basis  of  environmental  review 
do<:uments  prepared  in  accordance  with 
California  Environmental  Quality  Act 
and  the  National  Environmental  Policy 
Act.  Although  impacts  to  sensitive 
species  and  habitats  must  be  disclosed 
pursuant  to  these  statutes,  the 
protection  or  conservation  of  the  species 
or  their  habitats  are  at  the  discretion  of 


the  decision  makers.  Given  a  composite 
of  the  best  available  scientific 
information,  it  is  clear  that  these 
statutes  have  not  adequately  protected 
the  Pacific  pocket  mouse  or  its  habitat. 

Prior  to  tne  emergency-listing  of  the 
Pacific  pocket  mouse  as  endangered,  a 
relocation  program  and  predator 
management  program  were  proposed  to 
mitigate  impacts  to  the  Pacific  pocket 
mouse  on  the  Dana  Point  Headlands 
(EDAW  1993).  More  recently,  the  City  ot 
Dana  Point  (City)  (in  litt,  1994)  has 
indicated  that  the  project  applicant 
must,  if  the  Pacific  pocket  mouse  is 
listed,  obtain  a  take  permit  for  the 
Pacific  pocket  mouse  prior  to  the 
issuanceof  any  city  permits  "*   *   *  that 
would  allow  activity  that  would  harm  or 
harass  the  Pacific  pocket  mouse  *   *   *" 

Because  the  Service  has  not  received 
a  formal,  detailed  mitigation  proposal 
from  the  City  or  project  proponent,  the 
Service  cannot  presently  assess  the 
merits  of  said  proposal  or  render  a 
judgment  as  to  whether  or  not  the 
proposed  impact  avoidance  and 
mitigation  measures  will  prevent 
jeopardy  to  the  Pacific  pocket  mouse. 
Although  the  Service  notes  and 
appreciates  the  fact  that  it  would  be 
given  the  opportunity  to  review  the 
relocation  program  if  the  Pocket  mouse 
is  not  listed  (City  of  Dana  Point,  in  litt, 
1994).  the  Service  has  concluded  that 
the  potential  effects  of  translocation  are 
not  relevant  to  a  decision  on  whether  to 
list  a  species.  Under  section  4  of  the 
Act.  if  data  warrant  listing,  the  Service 
must  proceed  to  list  the  species.  The 
Service  (59  FR  5308)  and  the  California 
Department  of  Fish  and  Game  (/n  litt. 
1993)  t)oth  have  independently 
concluded  that  the  relocation  program 
previously  outlined  (EDAW  1993)  is 
inadequate. 

E.  Ckher  natural  or  man-made  factors 
affecting  its  continued  existence. 
Considering  the  extremely  small 
population  size  and  current  range  of  the 
Pacific  pocket  mouse  (no  more  than  36 
individuals  have  been  detected  in  the 
last  22  years),  the  current  extent  of  the 
coastal  strand,  coastal  dune,  river 
alluvium,  and  coastal  sage  scrub 
habitats  upon  which  it  depends,  further 
losses  of  habitat  will  have  significant 
adverse  effects  on  any  extant 
populations  of  this  species.  Given  all 
relevant  data  and  considerations,  it  is 
apparent  that  the  species  is  highly 
susceptible  to  extinction  as  a  result  of 
environmental  or  demographic  factors 
alone  (e.g..  Mace  and  Lande  1991). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  tnreats  faced  by  this 
species  in  determining  to  make  this  rule 


final.  Based  on  this  evaluation,  the 
Ser\ice  finds  that  the  Pacific  pocket 
mouse  warrants  protection  under  the 
Act  on  the  basis  of  continuing  threats  to 
the  species,  which  include  substantial 
habitat  loss  and  fragmentation  and 
depredation.  Therefore,  the  preferred 
and  only  possible  action  is  to  list  the 
Pacific  pocket  mouse  as  endangered, 
which  is  defined  in  section  3(6)  of  the 
Act  as  a  species  "which  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  *   *   *." 

As  provided  by  5  U.S.C.  553(d),  the 
Service  has  determined  that  good  cause 
exists  to  make  the  effective  date  of  this 
rule  immediate.  Delay  in 
implementation  of  the  effective  date 
would  place  the  remaining  Pacific 
pocket  mice  and  habitat  of  the  species 
at  risk  (see  relevant  discussion  below 
under  the  heading  of  "Critical  Habitat"). 

Critical  habitat  is  not  being  designated 
at  this  time  for  the  reasons  discussed 
below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and:  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  poin»  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  critical  habitat  to  be 
designated  to  the  maximum  extent 
prudent  and  determinable  at  the  time  a 
species  is  listed  as  endangered  or 
threatened.  The  Service  has  concluded 
that  designation  of  critical  habitat  is  not 
prudent  for  the  Pacific  pocket  mouse  at 
this  time.  The  Service's  regulations  (50 
CFR  424.12(a)(1))  state  that  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  following  situations 
exist — (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species. 

In  the  case  of  the  Pacific  f>ocket 
mouse,  both  criteria  are  met.  A 
communication  has  been  received  oy 
the  Service  that  effectively  threatens  the 


only  known,  confirmed  population  of 
the  species.  This  threat  was  received 
from  an  individual  who  was  apjMrently 
incensed  at  the  emergency  and 
proposed  listings  of  the  species.  On  the 
basis  of  this  kind  of  activity,  the  Service 
finds  that  publication  of  critical  habitat 
descriptions  and  maps  would  likely 
make  the  species  more  vulnerable  to 
activities  prohibited  under  section  9  of 
the  Act. 

Secondly,  the  only  known,  confirmed 
population  of  the  Pacific  pocket  mouse 
is  found  on  private  property  where 
Federal  involvement  in  land-use 
activities  is  not  expected  to  occur. 
Protection  resulting  from  critical  habitat 
designation  is  largely  achieved  through 
the  Federal  consultation  process 
pursuant  to  section  7  of  the  Act  and  the 
implementing  regulations  pertaining 
thereto  (50  CFR  402).  Because  section  7 
would  not  apply  to  many.if  any,  of  the 
majority  of  land-use  activities  occurring 
within  the  species'  known  habitat,  its 
designation  would  not  appreciably 
benefit  the  species. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  local  agencies,  private 
organizations,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  informally 
with  the  Service  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  If  a  species 
is  subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 


critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service.  Federal  agencies  that  may 
be  involved  through  activities  they 
authorize,  fund,  or  carry  out  that  may 
affect  the  Pacific  pocket  mouse  or  its 
historical  habitat  include  the  Army 
Corps  of  Engineers,  Federal  Highway 
Administration,  the  Department  of  the 
Navy  (including  Marine  Corps  Base 
Camp  Pendleton). 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17,  in 
part,  make  it  illegal  for  any  jjerson 
subject  to  the  jurisdiction  of  the  United 
States  to  take  (including  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
or  collect;  or  attempt  any  such  conduct), 
import  or  export,  ship  in  interstate 
commerce  in  the  course  of  commercial 
activity,  or  sell  or  offer  for  sale  in 
interstate  or  foreign  commerce  any 
listed  species.  The  term  "harm"  as  it 
applies  to  the  take  prohibition  is 
defined  in  50  CFR  17.3  to  include  an  act 
that  actually  kills  or  injures  fisted 
wildlife.  Such  act  may  include 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  fisted  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding  or 
sheltering.  It  also  is  illegal  to  possess, 
sell,  deliver,  carry,  transport,  or  ship 
any  such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.22,  and  17.23. 
Such  permits  are  available  for  scientific 
purposes,  to  enhance  the  propagation  or 
survival  of  the  species,  and/or  for 
incidental  take  in  connection  with 
otherwise  lawful  activities. 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Permits  Branch.  911  N.E.  11th 
Avenue,  Portland,  Oregon  97232-4181 
(telephone  503/231-6241,  facsimile 
503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
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Fohcy  Act  of  1969,  need  nol  be 
prepared  in  connection  with  re{;ulations 
adopted  pursuant  to  section  (4)(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  O  tobor  2S,  108T  (48  FR  49244). 

Ki-ifi  era  «'S  (   ilid 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  U.S.  Fish  and  Wildlife  Service. 
Carlsbad  Field  OfHce  (see  ADDRESSES 
section). 


Author 

The  primarv  author  of  this  final  rule 
is  Loren  R.  Hays.  U.S.  Fish  and  Wildlife 
Sen  ice.  Carlsbad  Field  Office  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  ( .h  K  1'..  1 1  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Reflation  rriin'.ulu.itum 

Accordingly,  pan  17.  sutx;hapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below; 


PART  17-{AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  USC  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625,  100  Stat  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  and  making  permanent  the 
entry  for  the  "Mouse,  Pacific  pocket" 
under  MAMMALS  to  read  ns  follows: 

§17.11     Endangered  and  Uirealeried 

«  •  •         •         * 

(h)  •   •  • 


Thursday 
September  29.  1994 


Species 


Common  name 

ManrMnals 

Mouse.  Pacjfic  pock- 
et 


Scienttfic  name 


Histonc  range 


Vertebrate  popu- 
lat)on  where  erv 
dangered  or  threat- 
ened 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Pefogi^thus 
longimemtxis 
padtKus. 


U.S.A.  (CA) 


Entire E 


526,554 


NA 


NA 


B  M  SIS 

E^    1       — 


I)at«d:  September  23.  1994. 
Mollie  H.  Bcattie. 

Director.  U.S.  Fish  and  Wildlife  Service. 

jFK  rXic  94-24065  Filed  9-26-94;  11:01  am) 
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Part  IV 

Department  of 
Education 

34  CFR  Pari  668 

Student  Assistance  General  Provisions; 
Proposed  Rule 


UMI 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 
RIN  1840-AC13 

Student  Assistance  General  Provisions 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  Student  Assistance  General 
Provisions  regulations  by  revising 
subpart  B  and  adding  a  new  subpart  K. 
The  proposed  regulations  would  govern 
the  management  of  funds  an  institution 
receives  under  the  Federal  Fell  Grant, 
Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOGl,  Federal 
Work-Study  (FWS).  Federal  Perkins 
Loan.  Federal  Family  Education  Loan 
(FFEL).  Federal  Direct  Student  Loan 
(Direct  Loan},  and  Presidential  Access 
Scholarship  (PAS)  programs  authorized 
by  title  IV  of  the  Higher  Education  Act 
of  1965.  as  amended  (title  IV.  HEA 
programs).  The  purpose  of  the  proposed 
regulations  is  to  promote  sound  cash 
management  practices  by  institutions 
that  participate  in  the  title  IV.  HEA 
programs  by  strengthening  and  making 
uniform  the  cash  management  rules  for 
those  programs.  In  so  doing,  the 
Secretary  expects  to  reduce  the  cost  to 
the  Federal  government  of  making  title 
IV.  HEA  program  funds  available  to 
students  and  institutions  under  these 
programs. 

DATES:  Comments  must  be  received  on 
or  before  October  31.  1994. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  John  Kolotos,  U.S. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
4318.  RO&-3.  Washington.  DC.  20202- 
5244.  (Internet  address: 

cash management@ed.gov). 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  OfTice  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kolotos  or  Kim  Goto.  Telephone:  (202) 
708-7888.  (Internet  address: 

cash management@ed.gov). 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-«00-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPt-EMEMTARY  INFORMATION:  The  rules 
and  procedures  under  which  an 
institution  reouests.  maintains, 
disburses,  and  otherwi.se  manages  funds 


that  the  institution  receives  under  each 
title  IV.  HEA  program  in  which  it 
participates  are  currently  codified  in 
those  program  regulations,  or  described 
in  Department  of  Education 
publications.  In  this  notice  of  proposed 
rulemaking,  the  Secretary  proposes  to 
consolidate,  in  a  new  subpart  K  of  the 
Student  Assistance  General  Provisions 
regulations,  most  of  the  current  cash 
management  requirements  in  the  title 
IV.  HEA  program  regulations.  Also,  the 
Secretary  proposes  to  codify  in  subpart 
K  existing  cash  management  policies 
and  procedures  currently  specified  in 
subregulatory  guidance.  Lastly,  the 
Secretary  proposes  new  requirements 
and  proposes  to  amend  some  existing 
requirements  to  promote  sound  cash 
management  practices  by  institutions. 

The  Secretary  wishes  to  make  clear 
that  while  proposed  subpart  K  would 
establish  a  common  set  of  cash 
management  rules  and  procedures, 
subpart  K  would  not  contain  all  of  the 
rules  and  procedures  that  an  institution 
would  follow  with  regard  to  managing 
title  rv.  HEA  program  funds.  An 
institution  would  continue  to  follow 
other  cash  management  rules  and 
procedures  particular  to  a  title  IV,  HEA 
program. 

Tne  Secretary  intends  to  amend  the 
appropriate  sections  of  each  of  the  title 
IV.  HEA  program  regulations  on  or 
before  December  1, 1994  to  eliminate 
conflicting  requirements  between  the 
program  regulations  and  proposed 
subpart  K  of  the  General  Provisions 
reguladons  and  to  otherwise  harmonize 
the  proposed  subpart  K  requirements 
with  other  Federal  cash  management 
requirements.  In  this  regard,  the 
Secretary  has  identified  throughout  the 
following  discussion  the  major  sections 
of  the  title  IV.  HEA  program  regulations 
and  sections  of  other  relevant  Federal 
regulations  that  would  be  amended  and 
consolidated  in  subpart  K. 

Provisions  Proposed  by  the  Regulations 

The  following  discussion  reflects  the 
proposed  provisions  under  which  an 
institution  would  request,  maintain, 
disburse,  and  otherwise  manage  title  IV, 
HEA  program  funds.  The  provisions  are 
discussed  in  the  order  in  which  they 
appear  in  the  proposed  regulations.  If  a 
provision  applies  to  more  than  one 
section,  it  is  discussed  the  first  time  it 
appears  and  with  an  appropriate  cross- 
reference  to  its  other  appearances. 

Proposed  §  668. 1 61     Scope  and 
Purpose 

The  purpose  of  these  regulations  is  to 
promote  sound  cash  managemeot 
practices  by  institutions  and  to 
minimize  the  financing  costs  to  the 


Federal  Government  of  making  available 
title  rv.  HEA  program  funds  to  students 
and  institutions.  To  achieve  these 
objectives,  the  Secretary  proposes  new 
requirements,  proposes  to  amend 
existing  regulations,  and  proposes  to 
establish  in  this  subpart  uniform  rules 
and  procedures  under  which  an 
institution  requests,  maintains, 
disburses,  and  otherwise  manages  funds 
that  it  receives  undrt-  each  title  IV.  HEA 
program  in  which  it  participates.  To 
establish  uniformity  in  title  IV,  HEA 
program  requirements,  the  Secretary 
proposes  to  consolidate  in  this  subpart 
the  cash  management  rules  that  are  now 
in  each  of  title  IV.  HEA  program 
rt^lations  and  to  codify  existing 
departmental  cash  management  policies 
and  practices. 

In  proposed  §  668.161(b).  the 
Secretary  would  adopt  the  provision  in 
§668.18  that  specifies  that  fund.s 
received  by  an  institution  under  the  title 
IV.  HEA  programs  are  held  in  trust  for 
the  intended  student  beneficiaries  and 
the  Secretary  and  that  as  a  trustee  of 
Federal  funds,  the  institution  may  not 
use  or  hypothecate  those  funds  for  any 
other  purpose. 

In  addition,  the  Secretary  wishes  to 
make  clear  the  rules  and  procedures  that 
apply  to  an  institution  under  this 
subpart  would  also  apply  to  a  third- 
party  servicer. 

Proposed  §  668 . 1 62    Definitions 

Disburse:  The  Secretary  proposes  to 
define  the  term  disburse  to  encompass 
all  the  methods  by  which  an  institution 
pays  title  IV,  HEA  program  funds  to  a 
student  or  parent.  Accordingly,  under 
this  proposal,  these  methods  would  be 
(1)  Crediting  the  student's  account  at  the 
institution.  (2)  issuing  a  check  or  cash 
to  the  student  or  a  parent  borrower 
under  the  Direct  Loan  or  FFEL 
programs,  and  (3)  initiating  an 
electronic  funds  transfer  (EFT)  to  a  bank 
account  designated  by  the  student  or  by 
a  parent  borrower  under  the  Direct  Loan 
or  FFEL  programs. 

The  Secretary  acknowledges  that  the 
term  disburse  has  a  different  meaning 
under  the  FFEL  programs  (34  CFR 
682.200).  Under  those  programs,  a 
disbursement  is  defined  as  "The  transfer 
of  loan  proceeds  by  a  lender  to  a 
borrower,  a  school,  or  an  escrow  agent 
by  issuance  of  a  check  or  by  electronic 
funds  transfer."  Because  the  Secretary 
does  not  intend  to  change  the  definition 
of  the  term  disbursement  under  the 
FFEL  programs,  the  Secretary  wishes  to 
make  clear  that  solely  for  the  purposes 
of  these  proposed  regulations  that  the 
term  dishurst^  would  correspond  to  the 
concept  of  the  delivery  of  proceeds 
under  the  FFEL  programs. 


Issue  checks.  The  Se<;retary  proposes 
to  define  very  broadly  the  term  issue 
checks  to  include  any  means  by  which 
an  institution  pays  a  student  or  parent 
by  check.  Under  the  proposed 
definition,  an  institution  would  be 
ronsidered  to  have  issued  a  check  to  a 
student  or  parent  when  the  institution 
has  released,  distributed,  or  otherwise 
made  that  check  available  to  the  student 
or  parent.  Although  the  Secretary  does 
not  wish  to  regulate  the  mechanisms 
that  an  institution  may  use  to  issue 
checks,  the  Secretary  intends  to  enforce 
rigorously  the  liability  provisions 
describevi  in  proposed  §668.166  on  any 
institution  that  does  not  issue  checks  to 
students  shortly  after  the  institution 
writes  those  checks. 

Proposed  668. 1 63    Fequesting  Funds 

In  proposed  §668.163,  the  Secretary 
would  codify  existing  policy  and 
practice  under  which  the  Secretary 
provides  title  IV.  HEA  program  funds, 
other  than  FFEL  program  funds,  to 
institutions.  The  Secretary  provides  title 
rv,  HEA  program  funds  to  institutions 
under  either  the  advance  payment 
method  or  the  reimbursement  payment 
method. 

Under  the  advance  payment  method, 
the  Secretary  accepts  an  institution's 
request  for  cash  and  transfers  the 
amount  requested  to  a  bank  account 
designated  by  the  institution.  The 
amount  of  the  institution's  request  for 
cash  may  not  exceed  the  institution's 
"immediate  need."  Since  1986  the 
Secretary  has  required  an  in.stitution  to 
limit  the  amounts  of  its  cash  requests  to 
the  amounts  needed  to  make 
disbursements  to  students  within  3 
business  days.  The  Department's  current 
policy  regarding  the  meaning  of  the 
term  "immediate  need"  is  articulated  in 
the  following  publications: 

(1)  OMB  Circular  A-1 10,  as  contained 
in  the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
July  6,  1994,  34  CFR  74.22(b); 

(2)  The  Recipient's  Guide  for  the 
Department  of  Education  Payment 
Management  System  (EDPMS),  October 
1993,  Chapter  5; 

(3)  The  Audit  Guide,  U.S.  Department 
of  Education.  Office  of  the  Inspector 
General,  March  1990,  Section  II; 

(4)  The  Blue  Book.  U.S.  Department  of 
Education,  December  22.  1988,  Chapter 
5;  and 

(5)  The  Department  of  the  Treasury 
regulations,  September  24,  1992,  31  CFR 
part  205. 

As  noted  in  these  publications,  an 
institution  on  the  advance  payment 
method  must  limit  the  amount  of  its 
request  for  cash  to  the  amount  needed 
to  make  disbursements  to  students  and 


must  time  its  request  for  cash  to  be  in 
accordance  with  its  actual  and 
immediate  cash  requirements. 

In  proposed  §  668.163(b),  the 
Secretary  would  codify  this 
longstanding  3-day  immediate-need 
standard  for  the  following  reasons.  First, 
the  Department  can  deliver  reliably  by 
EFT  title  IV,  HEA  program  funds  to 
institutions.  Second,  the  Secretary 
believes  that  3  business  days  provides 
an  institution  sufficient  time  to  make 
disbursements  to  students.  Moreover, 
the  Secretary  believes  that  the  3-day 
immediate-need  standard  furthers  the 
objective  of  minimizing  the  financing 
costs  to  the  Treasury  of  mai  ing  title  IV. 
HEA  program  funds  available  to 
students  and  institutions. 

In  proposed  §  668.163(c).  the 
Secretary  would  merely  codify  existing 
procedures  under  which  the  Secretary 
provides  title  IV,  HEA  program  funds  to 
an  institution  on  the  reimbursement 
payment  method.  Under  those 
procedures,  an  institution  must  first 
disburse  funds  to  eligible  students 
before  the  institution  may  submit  a 
request  for  cash.  The  amount  of  the 
institution's  request  for  ca.sh  may  not 
exceed  the  amount  of  the  actual 
disbursements  the  institution  made  to 
those  students.  The  Secretary  approves 
the  institution's  request  for  cash  if  the 
Secretary  determines  that  the  institution 

(1)  Detennined  properly  the  eligibility 
for  title  IV,  HEA  program  funds  of  each 
student  identified  in  its  request  for  cash, 

(2)  made  disbursements  for  the  correct 
amounts  of  title  fV,  HEA  program  funds 
to  those  students,  and  (3)  submitted  any 
documentation  required  by  the 
Secretarj'  to  substantiate  the  infonnation 
provided  by  the  institution  on  its 
request  for  cash. 

Proposed  §  668. 1 64    Maintaining  Funds 

In  proposed  §668.164.  the  Secretary 
would  consolidate  and  amend,  as  noted 
below,  several  requirements  that  are 
currently  in  §674.19  of  the  Federal 
Perkins  Loan  Program,  §675.19  of  the 
FVVS  Program,  §  676.19  of  the  FSEOG 
Program,  §690.81  of  the  Federal  Pell 
Grant  Program,  and  proposed  §  685.308 
of  the  Direct  Loan  Program  regulations 
regarding  the  account  into  which  an 
institution  deposits  and  otherwise 
maintains  Federal  funds. 

First,  the  Secretary  proposes  to 
consolidate  in  one  place,  with  a  minor 
modification,  current  provisions  that 
require  an  institution  to  maintain  a  bank 
account  into  which  the  Secretary 
transfers  or  the  institution  deposits 
Federal  funds  (other  than  FFEL  program 
funds)  that  the  institution  receives  from 
the  title  IV.  HEA  programs.  Under 
current  regulations,  an  institution  must 


either  (1)  Ensure  that  the  name  of  the 
account  discloses  clearly  that  Federal 
funds  are  deposited  into  that  account,  or 
(2)  notify  the  bank  of  the  accounts  that 
contain  Federal  funds  and  retain  a 
record  of  that  notice  in  its 
recordkeeping  system.  Under  proposed 
§  668.164(a),  an  institution  would  have 
to  comply  with  both  of  these 
requirements.  The  Secretary  notes  that 
this  proposal  is  consistent  with  the 
requirements  under  §685. 308(h)  of  the 
proposed  Dire<:t  Loan  Program 
regulations. 

Second,  the  Secretary  proposes  to 
incorporate  in  §  668.164(b)  the  current 
provisions  that  require  an  institution  to 
maintain  an  interest-bearing  account  for 
the  deposit  of  Federal  Perkins  Loan 
Program  funds.  Specifically,  the  account 
must  be  (1)  An  interest-bearing  account 
that  is  either  federally  insured  or 
secured  by  collateral  of  value  reasonablx 
equivalent  to  the  amount  of  funds  in  the 
account,  or  (2)  an  investment  account 
consisting  predominantly  of  low-risk, 
income-producing  securities. 

The  Secretary  believes,  however,  that 
where  it  is  cost-effective  an  institution 
should  be  required  to  maintain  all  title 
IV.  HEA  program  funds  (except  FFEL 
program  funds)  it  receives  in  a  federally 
insured,  interest-bearing  account. 
Therefore,  in  proposed  §  668.164(b).  the 
.Secretary  would  require  an  institution 
to  maintain  in  any  award  year  an 
interest-bearing  account  if  the 
institution  drew  down  in  the  prior 
award  year  a  total  amount  greater  than 
$1  million  from  the  title  IV,  HEA 
programs.  The  Secretary  notes  that  this 
requirement  does  not  preclude  an 
institution  that  is  below  the  proposed  Si 
million  threshold  from  choosing  to 
maintain  title  IV,  HEA  program  funds  in 
an  interest-bearing  account. 

Under  section"  487  of  the  HEA  and  34 
CFR  668.14(b)(1),  an  institution  must 
use  interest  earned  on  funds  it  receives 
under  the  title  IV,  HEA  programs  solely 
for  purposes  of  those  programs.  In 
proposed  §  668.164(h)(4),  the  institution 
would  have  to  remit  at  least  annually  to 
the  Federal  government  interest  earned 
on  all  title  IV,  HEA  program  funds 
except  Federal  Perkins  Loan  Program 
funds  (see,  34  CFR  674.18,  34  CFR 
674.19,  and  section  463  of  the  HEA).  In 
proposing  the  $1  million  threshold,  the 
Secretary  weighed  the  benefits  to  the 
Federal  government  of  recovering  the 
interest  earned  on  title  rV,  HEA  program 
funds  maintained  in  interest-bearing 
accounts  against  the  cost  to,  and 
administrative  burden  on,  institutions  of 
maintaining  those  accounts.  TTie 
Secretary  wishes  to  make  clear  that, 
except  for  Federal  Perkins  Loan  Program 
funds,  the  proposed  interest-bearing 
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account  would  be  merely  a  temporary 
holding  account  for  title  IV.  HEA 
program  funds,  and  that  any  interest 
earned  on  hinds  maintained  in  that 
account,  including  interest  earned  on 
funds  pending  the  clearance  of  checks. 
would  be  remitted  to  the  Federal 
government. 

The  Secretary  notes,  however,  that 
under  the  referenced  EDGAR  and  OMB 
provisions  (see  34  CFR  74.22  and  OMB 
Circular  A-110.  subpart  C.  respectively) 
an  institution  must  maintain  Federal 
funds  in  an  interest-bearing  account 
unless:  (1)  The  institution  receives  less 
than  $120,000  in  Federal  funds  per  year 
(other  than  title  IV.  HEA  program 
funds),  (2)  the  best  reasonably  available 
interest-bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$250  per  year  on  Federal  cash  balances, 
or  (3)  the  bank  would  require  an  average 
or  minimum  balance  so  high  that  it 
would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources.  In  addition,  the  EDGAR  and 
OMB  provisions  allow  an  institution  to 
retain  interest  earnings  in  an  amount  up 
to  $250  per  year  for  the  administrative 
expense  of  maintaining  an  interest- 
bearing  account.  (The  Secretary 
proposes  to  adopt  this  allowance^ 
The  Secretary  especially  invites 
comment  on  the  appropriateness  of  the 
requirement  for  a  $1  million  threshold 
and  on  the  extent  to  whicii  the  Secretary 
should  adopt  the  EDGAR  and  OMB 
provisions  described  above  regarding 
interest-bearing  accounts. 

In  proposing  a  requirement  for 
intertjst-bearing  accounts,  the  Secretary 
does  not  wish  to  imply  that  the 
Secretary  is  in  any  way  encouraging  an 
institution  to  maintain  Federal  funds  in 
excess  of  its  immediate  need  solely  to 
earn  interest  on  those  funds.  To  the 
contrary,  the  Secretary  simply 
recognizes  that  an  institution  may  not 
always  be  able  to  disburse  title  IV,  HEA 
program  funds  to  students  immediately 
upon  receiving  those  funds,  and  wishes 
only  to  recover  for  the  Treasury  the 
interest  earned  on  those  funds  while  the 
funds  are  in  the  institutions  account. 
Third,  in  §668.1B4(c).  the  Secretary 
proposes  to  require  an  institution  to 
maintain  a  separate  bank  account  for 
title  IV,  HEA  f>rogram  hmds  if  the 
Set:retary  finds  that  the  institution  is 
unable  to  account  adequately  for  the 
receipt,  disbursement,  or  use  of  those 
funds.  These  requirements  are 
con.sistent  with  current  title  IV,  HEA 
program  regulations  and  with  the 
standards  described  in  OMB  Circular  A- 
110  and  34  CFR  74.22  that  govern  the 
use  of  banks  as  depositories  of  Federal 
funds. 


Finally,  because  the  Secretary  has 
proposed  that  institutions  maintain  an 
interest-bearing  account  for  all  title  IV. 
HEA  program  funds  (except  FFEL 
program  funds),  the  Secretary  clarifies 
that  an  institution  must  exercise  the 
level  of  care  and  diligence  required  of 
a  fiduciary  with  regard  to  depositing 
and  investing  Federal-funds  (see  34  CFR 
668.82). 

Proposed  §668.165    Disbursing  Funds 

The  Secretary  proposes  to  consolidate 
and  amend,  as  noted  below,  several 
requirements  that  are  currently  in 
§  674.16  of  the  Federal  Perkins  Loan 
Program.  §  6'5.16  of  the  FWS  Program, 
§  676. 16  of  the  FSEOG  Program. 
§690.78  of  the  Federal  Fell  Grant 
Program,  and  proposed  §685.303  of  the 
Direct  Loan  Program  regulations  under 
which  an  institution  disburses  title  IV. 
HEA  program  funds  to  eligible  students. 

In  proposed  §  668.165(a)  the  Secretary 
would  consolidate  the  provisions 
common  to  all  the  program  regulations, 
except  the  FWS  Program,  with  respect 
to  paying  a  student.  An  institution  must 
continue  to  follow  the  disbursement 
procedures  contained  in  34  CFR  675.16 
for  paying  a  student  his  or  her  wages 
under  the  FWS  Program.  To  encourage 
the  use  of  more  efficient  methods  of 
payment  than  issuing  checks,  the 
Se<n«tary  prof)oses  to  allow  an 
institution  to  make  a  payment  to  a 
student  by  EFT.  Under  this  proposal. 
the  institution  would  have  to  obtain 
once  each  awird  year  written 
authorization  from  a  student  or  parent 
to  make  EFT  payments  to  the  student's 
or  parent's  bank  account,  as  applicable. 

In  proposed  §  668.165(b).  the 
Secretary  would  clarify  and  make 
uniform  the  procedures  under  which  an 
institution  credits  a  student's  account. 
For  example,  the  campus-based  program 
regulations  (see.  for  example.  34  CFR 
676.16(c))  require  only  that  an 
institution  may  credit  a  student's 
account  or  pay  the  student  directly. 
(The  campus-based  programs  are  the 
Federal  Perkins  Loan.  FSEOG.  and  FWS 
programs.)  Under  the  Federal  Pell  Grant 
Proj^ram  regiilations  (see  34  CFR 
690.78(a)(2)),  an  institution  may  credit  a 
student's  account  only  for  specified 
institutional  charges.  Assuming  that  the 
institution  drew  down  the  entire 
amount  of  the  student's  award,  the 
institution  would  pay  the  student 
directly  any  amount  of  his  or  her 
Federal  Pell  Grant  award  in  excess  of 
the  specified  institutional  charges. 
However,  under  current  policy  the 
Secretary  allows  an  institution,  for 
accounting  purposes  and  for 
administrative  convenience,  to  apply  to 
a  student's  account  his  or  her  entire 


award,  and  if  that  amount  exceeds 
allowable  institutional  charges,  directly 
pay  the  student  that  balance.  The 
proposed  procedures  would  codifv 
existing  policy  and  specify  the  period  of 
time  within  which  an  institution  would 
pay  a  student  any  balance  on  his  or  her 
account. 

Under  the  proposed  pro<:edures,  an 
institution  would  credit  a  student's 
account  by  applying  the  student's  title 
IV.  HEA  program  funds  to  allowable 
institutional  charges.  (However, 
consistent  with  current  policy,  the 
institution  would  not  be  permitted  to 
credit  the  student's  account  for  charges 
the  institution  assessed  the  student  in  a 
prior  award  year.)  If  the  amount  of  title 
IV,  HEA  program  funds  the  institution 
applies  to  the  student's  account  exceeds 
the  amount  of  allowable  institutional 
charges,  the  Secretary  proposes  to 
require  the  institution  to  pay  the 
balance  remaining  on  the  account 
directly  to  the  student  as  soon  as 
possible  but  within  the  later  of  (1)  7 
days  after  the  date  that  balance  occurs, 
(2)  14  days  after  the  first  day  of  classes 
of  the  payment  period  or  period  of 
enrollment,  as  applicable  (the  Secretary 
intends  this  provision  to  apply  also  to 
second  disbursements  of  Direct  Loan 
and  FFEL  program  funds),  or  (3)  7  days   • 
after  the  date  the  student  rescinds  his  or 
her  f)ermission  regarding  the  charges  for 
which  the  institution  may  credit  the 
student's  account.  The  Secretary 
believes  that  these  procedures  strike  an 
appropriate  balance  between  the 
institution's  obligation  to  provide  title 
IV.  HEA  program  funds  to  students  in  a 
timely  manner  and  the  administrative 
needs  of  an  institution. 

However,  the  Secretary  is  concerned 
over  findings  by  the  Office  of  Inspector 
General  and  other  offices  within  the 
Department  that  some  institutions 
maintain  for  long  periods,  and  use  for 
their  own  purposes,  title  IV.  HEA 
program  funds  in  excess  of  allowable 
institutional  charges.  Those  funds 
belong  to  students  and  to  the  Secretary. 
The  Secretary  believes  it  is  imperative 
that  institutions,  as  stewards  of  Federal 
funds,  request  funds  only  when  needed 
and  provide  those  funds  to  their 
students  as  expeditiously  as  possible. 
On  the  other  hand,  the  Secretary 
recognizes  that  it  does  not  make  sense 
to  require  an  institution  immediately  to 
pay  a  student  the  balance  on  his  or  her 
account  if  the  student  will  incur  within 
a  short  period  of  time  additional 
institutional  charges  as  a  result  of 
adding  classes  to  his  or  her  schedule. 
Consequently,  in  proposed 
§668.165(b)(2)(ii).  an  institution  would 
be  permitted  to  maintain  the  balance  on 
a  student's  account  for  up  to  14  days 


after  the  student's  first  day  of  classes. 
The  Secretary  particularly  invites 
comments  on  this  14-day  credit  balance 
provision.  In  addition,  the  Secretary 
seeks  comments  on  alternative 
approaches  that  would  provide 
administrative  relief  to  institutions  for 
dealing  with  situations  where  students 
incur  additional  institutional  charges  by 
adding  classes,  while  still  requiring 
prompt  pa>TTient  for  the  majority  of 
students  who  do  not  incur  those 
charges. 

In  proposed  §  668.165(b)(3),  the 
Secretary  would  adopt  for  all  title  IV, 
HEA  programs,  the  Federal  Pell  Grant 
Program  and  Direct  Loan  Program 
statutory  provisions,  sections  401(e)  and 
455(j)  of  the  HEA,  respectively,  under 
which  an  institution  may  credit  a 
student's  account  only  for  allowable 
institutional  charges.  Those  charges  are 
(1)  Tuition  and  fees  and  (2)  room  and 
board,  if  the  student  contracts  with  the 
institution  for  room  and  board.  In 
addition,  the  Secretary  proposes  to 
adopt  the  Federal  Peil  Grant  Program 
requirement  that  an  institution  must 
obtain  permission  from  a  student  to 
credit  his  or  her  account  for  other  cost- 
of-attendance  charges  (but  no  other 
charges),  as  defined  in  section  472  of  the 
HEA.  Implicit  in  this  requirement,  and 
consistent  with  current  policy,  a  student 
may  at  any  time  withdraw  that 
permission  and  request  the  institution 
to  pay  him  or  her  the  remaining  balance 
on  his  or  her  account. 

In  proposed  §  668.165(b)(4),  the 
Secretary  would  adopt  for  all  title  IV, 
HEA  programs,  the  procedures  in  the 
Direct  Loan  and  FFEL  program 
regulations  (see,  proposed 
§  685.303(c)(3).  and  34  CFR  682.604(d), 
respectively)  under  which  an  institution 
holds  title  IV,  HEA  program  funds  for 
the  benefit  of  the  student.  Under  those 
procedures,  a  student  may  request  an 
in.stitution  to  hold  funds  in  excess  of 
allowable  institutional  charges  to  assist 
him  or  her  in  managing  those  funds 
during  an  award  year.  If  the  institution 
chooses  to  hold  those  funds  for  the 
student,  it  must  maintain  those  funds  in 
a  separate  account  established  solely  for 
that  purpose.  In  addition,  the  institution 
may  not  commingle  those  funds  with 
other  funds  or  use  those  funds  for  any 
other  purpose.  The  Secretary  wishes  to 
make  clear  that  the  account  into  which 
an  institution  deposits  student  funds 
under  this  provision  may  be  an  interest- 
bearing  or  a  noninterest-bearing 
account.  If  the  account  is  interest- 
bearing  the  interest  would  accrue  to  the 
institution  and  the  institution  may 
rebate  that  Interest  to  students. 

In  addition,  the  Secretary-  proposes  to 
amend  and  make  uniform  the  early 


payment  requirements  common  to  the 
title  IV,  HEA  programs  governed  under 
this  subpart  (see,  for  example,  34  CFR 
676.16(d)  and  690.78(b)).  Under  those 
requirements,  the  earUest  an  institution 
may  credit  a  student's  account  is  21 
days  before  the  first  day  of  a  payment 
period  or  period  of  enrollment.  The  21- 
day  requirement  was  established  at  a 
time  when  the  Federal  government 
provided  to  institutions  title  IV,  HEA 
program  funds  by  Treasury  check. 
Under  the  standards  of  that  time,  an 
institution  requested  cash  for  an  amount 
the  institution  anticipated  it  needed  to 
meet  its  disbursement  needs  for  30  days. 
Because  it  usually  took  several  weeks 
for  the  Treasury  to  deliver  the  check  to 
the  institution,  the  institution  could  not 
determine  with  certainty  when  it  would 
receive  that  check.  However,  with  the 
advent  of  EFT.  the  Federal  government 
can  reliably  transmit  within  3  business 
days  title  IV,  HEA  program  funds  to  an 
institution.  Therefore,  in  proposed 
§  668.165(c),  the  Secretary  would 
provide  that  the  earliest  an  institution 
may  credit  a  student's  account  is  10 
days  before  the  first  day  of  a  payment 
period  or  period  of  enrollment.  The 
Secretar>'  believes  that  under  this 
proposal  an  institution  will  not  be 
financially  burdened,  as  it  may  have 
been  under  the  30-day  need  standard 
with  Treasury  checks,  because  the 
institution  may  request  funds  as  often  as 
needed  and  the  Federal  government  is 
able  to  provide  those  funds  quickly  and 
reliably.  Moreover,  sound  financial 
management  supports  the  conclusion 
that  the  Department  of  Treasur>'  should 
not  make  available  Federal  funds  to 
institutions  for  such  extended  periods. 

Finally,  the  Secretary  recognizes  that 
a  student  may  incur  educational 
expenses  before  he  or  she  starts  classes, 
and  therefore  has  decided  to  adopt  for 
all  title  IV.  HEA  programs  the  current 
requirement  in  the  Federal  Pell  Grant, 
campus-based.  FFEL.  and  Direct  Loan 
program  regulations  under  which  the 
earliest  an  institution  may  directly  pay 
a  student  is  10  days  before  the  first  day 
of  a  pajTnent  period  or  period  of 
enrollment. 

The  Secretary  notes  that  under  section 
428G(b)(l)  of  the  HEA  and  proposed 
§  685.303(b)(4)  of  the  Direct  Loan 
Program  regulations,  an  institution  must 
delay  releasing  for  30  days  the  first 
installment  of  a  FFEL  or  Direct  Loan 
program  loan,  as  applicable,  to  a  first- 
year,  first-time  borrower. 

Proposed  §668.166    Excess  Cash 

In  proposed  §668. 166(a),  the 
Secretary-  would  define  excess  cash  as 
any  amount  of  title  IV.  HEA  program 
funds,  other  than  FFEL  or  Federal 


Perkins  Loan  Program  funds,  that  an 
institution  does  not  disburse  to  students 
by  the  end  of  the  3rd  business  day 
following  the  date  the  institution 
received  those  funds.  As  discussed 
previously,  the  selection  of  3  business 
days  is  consistent  with  departmental 
guidance  in  the  Blue  Book,  a 
publication  setting  out  the  procedures 
for  "Accounting,  Recordkeeping,  and 
Reporting  By  Postsecondary  Educational 
Institutions  for  Federally-Funded 
Student  Financial  Aid  Programs."  with 
audit  guidelines  issued  by  the 
Department  of  Education  Office  of 
Inspector  General,  and  with 
requirements  from  the  Department  of 
the  Treasury.  Except  as  discussed 
below,  an  institution  must  return 
promptly  to  the  Secretary  any  excess 
funds  in  its  account. 

The  Secretary  realizes  that  an 
institution  may  be  unable  to  disburse 
title  IV,  HEA  program  funds  within  3 
business  da>*s  because  of  circumstances 
beyond  the  institution's  control  (for 
example,  changes  in  student  enrollment 
status,  fiailure  of  a  student  to  attend 
classes  as  scheduled,  changes  in  a 
student's  award  as  a  result  of 
verification).  Although  the  Secretary 
does  not  intend  to  prescribe  the 
methods  by  which  an  institution 
determines  its  3-day  immediate  cash 
needs,  the  Secretar>'  expects  the 
institution  to  take  into  consideration  the 
circumstances  identified  above,  and  any 
other  circumstances  the  institution 
knows  of.  to  determine  more  accurately 
its  actual  cash  needs.  Therefore,  in 
proposed  §  668.166(b).  the  Secretary- 
would  merely  as  practical  matter  allow 
an  institution  to  maintain  nominal 
excess  cash  balances  under  certain 
conditions  and  only  on  an  exception 
basis.  First,  an  institution  would  not 
have  to  return  excess  cash  for  amounts 
of  $5,000  or  less.  In  making  this 
proposal,  the  Secretary  expects  the 
institution  to  eliminate  its  excess  cash 
balance  by  reducing  the  amount  of  its 
next  request  for  cash  by  that  amount. 
Second,  an  institution  would  not  have 
to  return  immediately  an  excess  cash 
balance  if  (1)  The  amount  of  that  excess 
cash  is  less  than  one-half  of  1  percent 
of  its  total  prior-year  drawdowns  where 
such  prior  annual  drawdov^-ns  exceeded 
SI  million  and  (2)  the  institution  makes 
within  7  calendar  days  a  cash  request 
greater  than  the  amount  of  its  excess 
cash.  Although  the  Secretary  believes 
that  these  excess-cash  thresholds  are 
reasonable,  the  Secretary  seeks 
comment  on  the  level  and 
appropriateness  of  the  proposed 
thresholds. 

Finally,  because  the  Secretary  expects 
institutions  to  establish  procedures  that 
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minimize  the  potential  for  excess  ca.sh, 
in  proposed  §668. 166(b)(3)  the 
Secretary  would  require  an  institution 
to  return  immediately  any  amount  of 
excess  cash  that  the  institution  would 
otherwise  be  able  to  maintain  under  the 
thresholds  discussed  above  if  the 
institution  routinely  maintained  e.xcess 
cash  balances  at  or  below  the  threshold 
levels. 

The  Department  has  also  established 
a  policy  of  reviewing  institutions  to 
determine  where  excess  cash  balances 
have  been  maintained  and  to  seek 
recovery  from  those  institutions  of  the 
losses  to  the  government  caused  by 
having  in.icie  those  funds  available  to 
institutions  in  advance  of  their 
immediate  needs.  In  proposed 
§  668.166(c).  upon  a  finding  of  excess 
cash,  including  a  finding  that  an 
institution  maintained  routinely  excess 
cash  balances  at  or  below  the  threshold 
levels,  the  Secretary  would  require  an 
institution  to  reimburse  the  Department 
for  the  costs,  as  those  costs  would  be 
calculated  under  proposed 
§  668.166(c)(2).  that  the  government 
incurred  in  making  those  excess  funds 
available  to  the  institution.  In  addition, 
where  the  excess  cash  bnlanc:es  are 
disproportionately  large  to  the  size  of 
the  institution  or  represent  a  continuing 
problem  with  the  institution's 
responsibility  to  administer  efficiently 
the  title  IV.  HEA  programs,  the 
Secretary  may  initiate  a  proceeding  to 
fine,  limit,  suspend,  or  terminate  the 
institution's  participation  in  one  or 
more  of  those  programs  under  subpart  G 
of  this  part. 

In  proposed  §  668.166(c)(2).  in 
calculating  whether  an  institution  has 
excess  cash,  the  Secretary  would 
consider  the  institution  to  have  issued 
a  check  on  the  date  that  chec;k  t:leared 
the  institutions  bank  account,  unless 
the  institution  demonstrates  to  the 
satisfaction  of  the  Se<^retary  that  it 
issued  the  check  to  the  student  shortly 
after  the  institution  wrote  that  c;he<;k. 
Finally,  the  Secretary  proposes  to  assess 
against  an  institution  that  maintains 
excess  (.ash  balances  a  liability  that  is 
equal  to  the  difference  between  the 
earnings  those  rxjsh  balances  would 
have  yielded  under  a  Treasury-derived 
rate  and  the  actual  interest  earned  on 
those  r^ish  balances. 

Executive  Order  12866 

1.  Assessmtfnt  nfCnsts  and  Benefits 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Set;retary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 


The  potential  costs  asso<;iated  with 
the  proposed  regulations  are  those 
resulting  from  statutory  requirements 
and  those  determined  by  the  Secretary 
to  be  necessary  for  administering  this 
program  effectively  and  efficiently. 
Burdens  specifically  associated  with 
information  collection  requirements,  if 
any.  are  identified  and  explained 
elsewhere  in  this  preamble  under  the 
heading  Paperwork  Reduction  Art  of 
19HU. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  proposed 
regulations,  the  Secretary  has 
determined  that  the  benefits  of  the 
proposed  regulations  justify  the  costs. 

Tne  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  or 
tribal  governments  in  the  exen.ise  of 
their  governmental  functions. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866, 
the  Secretary  invites  comment  on 
whether  there  may  be  further 
opportunities  to  reduce  any  potential 
costs  or  increase  potential  benefits 
resulting  from  these  proposed 
regulations  without  impeding  the 
effet;tive  and  efficient  administration  of 
the  program. 

2.  Clarity  of  the  Regulations 

Exe<;utive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand. 

The  Secretary  invites  comments  on 
how  to  make  these  regulations  easier  to 
understand,  including  answers  to 
questions  such  as  the  following:  (1)  Are 
the  requirements  in  the  regulations 
clearly  stated?  (2)  Do  the  regulations 
contain  technical  terms  or  other 
wording  that  interferes  with  their 
clarity?  (3)  Does  the  format  of  the 
regulations  (grouping  and  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  their  clarity?  Would 
the  regulations  be  easier  to  understand 
if  they  were  divided  into  more  (but 
shorter)  se<:tions?  (A  "section"  is 
preceded  by  the  symbol  "§  "  and  a 
numbered  heading;  for  example, 
668.161  Scope  and  purpose]  (4)  Is  the 
desjTiption  of  the  proposed  regulations 
in  the  SUPPLEMENTARY  INFORMATION 
se<:tion  of  this  preamble  helpful  in 
understanding  the  proposed 
regulations?  How  could  this  description 
be  more  helpful  in  making  the  proposed 
regulations  easier  to  understand?  (5) 
What  else  could  the  Department  do  to 
make  the  regulations  easier  to 
understand? 

A  copy  of  any  comments  that  concern 
how  the  Department  could  make  these 


proposed  regulations  easier  to 
understand  should  be  sent  to  Stanley  M. 
Cohen.  Regulations  Quality  Offi(x*r,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW..  (Room 
5121.  FBIO).  Washington,  DC  20202- 
2241. 

Regulatory  Flexibility  Act  Certification 

The  Setxetary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  that  would  be 
affected  by  these  regulations  are  small 
institutions  of  higher  education.  The.se 
regulations  would  safeguard  Federal 
funds  and  reduce  potential  abuse  in  the 
title  IV,  HA  programs.  These  changes 
would  not  significantly  increase 
institutions'  workloads  or  costs 
associated  with  administering  the  title 
IV,  HEA  programs.  In  the  case  of 
institutions  that  are  required  to 
maintain  interest-bearing  accounts, 
those  institution  may  retain  interest 
earnings  to  offset  the  costs  of 
maintaining  those  accounts.  Therefore, 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act  of  1980 

Section  668.164  contains  infonnation 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1980, 
the  Department  of  Education  will 
submit  a  copy  of  this  section  to  the 
Office  of  Management  and  Budget 
(OMB)  for  its  review.  (44  U.S.C. 
3.S04(h)). 

These  proposed  regulations  contain 
information  collection  requirements 
regarding  the  bank  account  that  all 
participating  in.stitutions  must  maintain 
for  the  deposit  of  title  IV,  HEA  program 
funds.  Specifically,  institutions  must 
notify  their  bank  of  the  accounts  info 
which  they  deposit  Federal  funds  and 
must  maintain  a  record  of  that  notice  in 
their  recordkeeping  system.  In  addition, 
institutions  that  draw  down  more  than 
$1  million  in  title  IV,  HEA  program 
funds  must  deposit  those  funds  in 
interest-bearing  accounts  and  keep 
records  for  any  interest  earned  on  those 
funds.  Institutions  may  retain  annually 
interest  earnings  on  title  IV,  HEA 
program  funds  for  an  amount  up  to 
S250,  must  keep  records  for  the  amount 
retained,  and  must  return  to  the 
Department  any  interest  earnings  greater 
than  the  amount  retained.  The 
Department  needs  and  uses  this 
information  to  determine  whether 
institutions  have  complied  with  these 
requirements. 

For  approximately  8500  institutions,  a 
one-time  public  reporting  burden  for 


this  collection  of  information  is 
estimated  at  5610  hours  for  institutions 
to  notify  banks  of  the  accounts  that 
contain  title  IV.  HEA  program  funds  and 
maintain  a  record  of  that  notice  in  their 
recordkeeping  system.  In  addition,  the 
annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  at 
4250  hours  for  those  institutions  to 
account  for  the  interest  earned  on  title 
IV.  HEA  program  funds  and  return  to 
the  Federal  government  any  interest 
earnings  in  excess  of  $250. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB.  Room  3002.  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  Room 
4318.  Regional  Office  Building  3.  7th 
and  D  Streets.  SW..  Washington,  DC, 
between  the  hours  of  8:30  a.m.  and  4 
p.m.,  Monday  through  Friday  of  each 
week  except  Federal  holidays. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  in  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education.  Grant 
programs — education.  Loan  programs — 
education.  Reporting  and  recordkeeping 
requirements,  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
Number;  84.007  Federal  Supplemental 
Education  Opportunity  Grant  Program; 
84.032  Federal  Family  Educational  l^oan 
Program;  84.032  Federal  PLUS  Program; 
84.032  Federal  Supplemental  Loans  for 
Students  Program;  84.033  Federal  Work- 
Study  Program;  84.038  Federal  Perkins  Loan 
Program:  84.063  Federal  Pell  Grant  Program; 
84.069  Federal  State  Student  Incentive  Grant 
Program;  84.268  Federal  Direct  Student  Loan 
Program;  and  84.272  National  Early 
Intervention  Scholarship  and  Partnership 
Program.  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Presidential 
Access  Scholarship  Program  has  not  been 
assigned.) 


Dated:  September  15. 1994. 
Richard  W.  Riley. 

Secretary  of  Education. 

The  Secretary  proposes  to  amend  Part 
668  of  title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  668 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1085. 1088. 1091. 
1092, 1094,  1099c.  and  1141,  unless 
Otherwise  noted. 

2.  The  Table  of  Contents  of  Part  668 
is  amended  by  adding  subpart  K  to  read 
as  follows: 

Subpart  K — Cash  Management 

668. 161  Scope  and  purpose. 

668.162  Definitions. 

668.163  Requesting  funds. 

668.164  Maintaining  funds. 

668.165  Disbursing  funds. 

668.166  Excess  cash. 

§668.18    [Removed] 

3.  Section  668.18  is  removed  and 
reserved. 

4.  Subpart  K  is  added  to  Part  668  to 
read  as  follows: 

Subpart  K — Cash  Management 

§  668. 1 6 1     Scope  and  purpose. 

(a)  General.  (1)  This  subpart 
establishes  uniform  rules  and 
procedures  under  which  a  participating 
institution  requests,  maintains, 
disburses,  and  otherwise  manages  funds 
that  the  institution  receives  under  any 
title  IV,  HEA  program.  An  institution 
must  also  follow  rules  and  procedures 
for  managing  title  IV.  HEA  program 
funds  under  each  program  in  which  it 
participates. 

(2)  For  purposes  of  this  subpart,  the 
title  IV,  HEA  programs  include  only  the 
Federal  Pell  Grant.  PAS,  FSEOG, 
Federal  Perkins  Loan,  FWS,  Direct  Loan, 
and  FFEL  programs. 

(3)  The  rules  and  procedures  that 
apply  to  an  institution  under  this 
subpart  also  apply  to  a  third-party 
servicer. 

(b)  Federal  interest  in  title  IV,  HEA 
program  funds.  Funds  received  by  an 
institution  under  the  title  IV,  HEA 
programs  are  held  in  trust  for  the 
intended  student  beneficiaries  and  the 
Secretary.  Except  for  funds  received  by 
an  institution  for  administering  those 
programs,  the  institution,  as  a  trustee  of 
Federal  funds,  may  not  use  or 
hypothecate  (i.e.,  use  as  collateral)  title 
IV,  HEA  program  funds  for  any  other 
purpose. 

(Authority;  20  U.S.C  1094) 


§668.162    Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  subpart: 

Check:  A  negotiable  demand  draft  or 
warrant. 

Credit  an  account:  To  post  a  payment 
of  funds  to  an  account  maintained  for  a 
student  by  an  institution. 

Day:  A  calendar  day  unless  otherwise 
specified. 

Disburse:  To  make  a  payment  of  title 
IV,  HEA  program  funds,  or  deliver  the 
proceeds  of  a  loan  under  the  FFEL 
programs,  to  or  on  behalf  of  a  student 
by- 

(1)  Crediting  the  student's  account  at 
the  institution: 

(2)  Issuing  a  check  or  cash  to — 
(i)  The  student:  or 

(ii)  In  the  case  of  a  parent  borrower 
under  the  Direct  Loan  or  FFEL 
programs,  the  student's  parent:  or 

(3)  Initiating  an  electronic  funds 
transfer  to  a  bank  account  designated  by 
the  student,  or  in  the  case  of  a  parent 
borrower  under  the  Direct  Loan  or  FFEL 
programs,  to  a  bank  account  designated 
by  the  parent. 

Drawdown:  A  process  whereby  an 
institution  requests  and  receives  Federal 
funds.  The  phrase  "draw  down"  is  used 
as  a  verb  form  of  this  word. 

Issue  cbecks:To  release,  distribute,  or 
make  available  checks  to  students  or 
parents. 

Period  of  enrollment:  (1)  With  respect 
to  the  Direct  Loan  Program,  a  period  of 
enrollment  as  defined  in  34  CFR 
685.102; 

(2)  With  respect  to  the  FFEL  Program, 
a  period  of  enrollment  as  defined  in  34 
CFR  682.200.  * 

Request  for  cash:  A  solicitation  for 
cash  that  is  completed  and  submitted  in 
accordance  with  procedures  contained 
in  the  Recipient's  Guide  for  the 
Department  of  Education  Payment 
Management  System.  This  guide  is 
published  by  the  Department  of 
Education,  600  Independence  Avenue. 
SW..  Room  3321.  FBlO.  Washington.  DC 
20202-4331.  and  contains  the 
procedures  institutions  use  to  request, 
report,  and  account  for  Federal  funds. 

(.Authority:  20  U.S.C.  1094) 

§  668. 1 63    Requesti  ng  funds. 

(a)  General.  The  Secretary  pays  an 
institution  in  advance,  or  by 
reimbursement,  for  the  institution  to 
disburse  title  IV.  HEA  program  funds, 
other  than  FFEL  program  funds,  to 
students  who  qualify  to  receive  those 
funds. 

(b)  Advance  payment  method.  (1) 
Under  the  advance  payment  method, 
the  Secretary  accepts  an  institution's 
request  for  cash  and  transfers 
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elet:tronit:ally  tlie  ainoiiut  requested  into 
a  bank  account  designated  by  the 
institution. 

(2)  An  institution's  request  for  cash 
must  not  exceed  the  amount  of  funds 
the  institution  needs  immediately  to 
make  disbursements  to  students.  The 
institution  must  make  the 
disbursements  as  soon  as 
administratively  feasible,  but  no  later 
than  3  business  days  following  the  date 
the  institution  received  those  funds. 

(c)  Reimbumement  payment  method. 
(1)  To  receive  payment  of  title  IV,  HEA 
program  funds  under  the  reimbursement 
method,  an  institution  must  Hrst  make 
disbursements  to  eligible  students 
before  it  submits  a  reouest  for  cash. 

(2)  The  amount  of  the  institution's 
request  for  cash  may  not  exceed  the 
amount  of  the  actual  disbursements  the 
institution  made  to  students  included  in 
that  reouest. 

(3)  Tlie  Secretary  may  require  the 
institution  to  submit  documentation 
that  each  student  included  in  the 
request  was  eligible  to  receive,  and 
received,  payment  for  the  title  IV,  HEA 
program  funds  for  which  the  institution 
is  seeking  reimbursement. 

(4)  The  Secretary  approves  the 
amount  of  the  institution's  request  and 
transfers  electronically  that  amount  into 
a  bank  account  designated  by  the 
institution  if  the  Secretary  determines 
that  the  institution — 

(i)  Determined  properly  the  eligibility 
of  each  student  for  title  IV,  HEA 
program  funds; 

(ii)  Made  disbursements  for  the 
correct  amounts  of  title  IV,  HEA 
program  funds  to  the  students  included 
in  its  request:  and 

(iii)  Submitted  any  documentation 
required  under  paragraph  (c)(3)  of  this 
section. 

(Authority:  20  1I.SC  ^W]A) 

§668.164    Maintaining  funds. 

(a)  General.  (1)  Other  than  for  funds 
an  institution  receives  under  the  FFEL 
programs,  an  institution  must  maintain 
an  account  at  a  bank  into  which  the 
Secretary  transfers  or  the  institution 
deposits  Federal  funds  that  the 
in.stitution  receives  from  the  title  IV, 
HEA  programs.  Except  as  provided  in 
paragraph  (c)  of  this  section,  an 
institution  is  not  required  to  open  or 
maintain  a  separate  account  for 
depositing  Federal  funds. 

[2)  An  institution  must  notify  the 
bank  in  which  it  deposits  Federal  funds 
of  the  account  into  which  those  funds 
are  deposited  bv — 

(i)  Ensuring  that  the  name  of  the 
account  discloses  clearly  that  Federal 
funds  are  deposited  into  that  account; 
and 


(ii)  Notifying  the  bank  of  the  account 
into  which  the  institution  deposits 
Federal  funds. 

(3)  The  institution  must  retain  in  its 
recordkeeping  system  a  record  of  the 
notice  required  under  paragraph  (a)(2) 
of  this  section. 

(b)  Interest-bearing  account.  (1) 
Except  as  provided  in  paragraph  (b)(2) 
of  this  section,  for  any  award  year,  an 
institution  must  ensure  that  the  acc;ount 
into  which  it  deposits  Federal  funds  is 
an  interest-bearing  account  that  is 
federally  insured,  if  the  institution, 
during  the  prior  award  year,  drew  down 
a  total  amount  greater  than  Si  million 
from  the  title  IV,  HEA  programs. 

(2)  For  any  award  year,  an  institution 
that  participates  in  the  Federal  Perkins 
Loan  Program  must  deposit  Federal 
Perkins  Loan  Program  funds  in — 

(i)  An  interest-bearing  account  that 
is — 

(A)  Federally  insured;  or 

(B)  Secured  by  collateral  of  value 
reasonably  equivalent  to  the  amount  of 
funds  in  the  account;  or 

(ii)  An  investment  account  consisting 
predominantly  of  low-risk  income- 
producing  securities,  such  as  obligations 
issued  or  guaranteed  by  the  United 
States. 

(3)  Except  as  provided  in  paragraphs 
(b)(3)  (i)  and  (ii)  of  this  section,  an 
institution  must  remit  at  lea.st  annually 
to  the  Secretary  the  interest  earned  on 
title  IV,  HEA  program  funds  maintained 
in  an  interest-bearing  account. 

(i)  Pursuant  to  34  CFR  part  674,  an 
institution  must  retain  for  the  purposes 
of  the  Federal  Perkins  Loan  Program  all 
interest  or  investment  revenue  earned 
on  Federal  Perkins  Loan  Program  funds 
maintained  in  an  interest-bearing  or 
investment  account. 

(ii)  Other  than  interest  or  investment 
revenue  earned  on  Federal  Perkins  Loan 
Program  funds,  an  institution  may  retain 
for  administrative  expense  up  to  $250 
per  year  of  the  interest  earned  on  title 
IV,  HEA  program  funds  maintained  in 
an  interest-bearing  account. 

(c)  Separate  account.  The  Secretary 
may  require  an  institution  to  maintain 
title  IV,  HEA  program  funds  in  a 
separate  bank  account  that  contains  no 
other  funds  if  the  Secretary  determines 
that— 

(1)  The  institution's  accounting  and 
internal  control  systems  do  not — 

(i)  Identify  the  cash  balances  of  title 
IV,  HEA  program  funds  maintained  in 
the  institution's  bank  account  as  readily 
as  if  those  funds  were  maintained  for 
each  program  in  a  separate  account;  or 

(ii)  Identify  adequately  the  interest  or 
investment  revenue  earned  on  title  IV, 
HEA  program  funds  maintained  in  its 
bank  account; 


(2)  The  institution's  Hnancial 
records — 

(i)  Are  not  maintained  on  a  current 
basis; 

(ii)  Do  not  reflect  accurately  all  title 
IV.  HEA  program  transactions;  or 

(iii)  Are  not  reconciled  at  least 
monthly;  or 

(3)  The  institution  has  otherwise 
failed  to  comply  with  the  recordkeeping* 
and  reporting  requirements  in  subpart  B 
of  this  part  or  in  the  regulations  that 
govern  each  title  IV,  HEA  program  in 
which  the  institution  participates. 

(d)  Standard  of  conduct.  An 
institution  must  exercise  the  level  of 
care  and  diligence  required  of  a 
fiduciary  with  regard  to  depositing  and 
investing  Federal  funds. 

(Authority;  20  U.S.C.  1094) 

§668.165    Disbursing  funds. 

(a)  Method  of  payment.  (1)  An 
institution  must  notify  a  student  of  the 
amount  of  title  IV,  HEA  program  funds 
the  student  can  expect  to  receive  and 
how  that  amount  will  be  paid. 

(2)  If  the  institution  chooses  to 
disburse  to  the  student  or  the  student's 
parent  by  initiating  an  electronic  funds 
transfer  to  the  bank  account  designated 
by  the  student  or  parent,  as  applicable, 
the  institution  must  obtain  each  award 
year  written  authorization  from  the 
student  or  parent,  as  applicable,  to 
disburse  by  that  method. 

(3)  An  institution  must  follow  the 
disbursement  procedures  in  34  CFR 
675.16  for  paying  a  student  his  or  her 
wages  under  the  FWS  Program. 

(b)  Crediting  a  student's  account. — (1) 
General.  An  institution  may  disburse  to 
a  student  by  crediting  the  student's 
account.  In  crediting  the  student's 
account  with  title  IV,  HEA  program 
funds,  the  institution  may  apply  those 
funds  only  to  allowable  charges 
described  under  paragraph  (b)(3)  of  this 
section,  except  that  the  institution  may 
not  apply  the  student's  title  IV,  HEA 
program  funds  to  any  charges  the 
institution  assessed  the  student  in  a 
prior  award  year. 

(2)  Student  account  balances.  Except 
as  provided  in  paragraph  (b)(4)  of  this 
section,  if  the  amount  of  title  IV,  HEA 
program  funds  the  institution  applies  to 
a  student's  account  exceeds  the  amount 
of  allowable  charges,  the  institution 
must  pay  the  balance  remaining  on  the 
student's  account  directly  to  the  student 
as  soon  as  possible  but  within  the  later 
of— 

(i)  7  days  after  the  date  that  balance 
occurs; 

(ii)  14  days  after  the  first  day  of 
classes  of  the  payment  period  or  period 
of  enrollment,  as  applicable;  or 


(iii)  7  days  after  the  date  the  student 
rescinds  his  or  her  permission  under 
paragraph  (b){3)(ii)  of  this  section. 

(3)  Allowable  charges.  For  the 
purpose  of  determining  a  student's 
account  balance  under  paragraph  (b)(2) 
of  this  section,  allowable  charges 
include — 

(i)  Only— (A)  Tuition  and  fees; 

(B)  Board,  if  the  student  contracts 
with  the  institution  for  board;  and 

(C)  Room,  if  the  student  contracts 
with  the  Institution  for  room;  and 

(ii)  Other  cost-of-attendance  charges, 
as  provided  under  section  472  of  the 
HEA.  for  which  the  institution  obtains 
the  student's  permission.  The 
institution  must  obtain  from  the  student 
each  award  year  permission  to  use  his 
or  her  title  IV,  HEA  program  funds  to 
pay  for  these  cost-of-attendance  charges. 
The  institution — 

(A)  May  not  require  the  student  to 
grant  that  permission:  and 

(B)  Must  allow  the  student  to  rescind 
that  permission  at  any  time. 

(4)  Holding  student  funds.  An 
institution,  as  a  fiduciary  for  the  benefit 
of  a  student,  may  hold  student  funds 
from  the  title  IV,  HEA  programs  in 
excess  of  institutional  charges  included 
in  paragraph  (b)(3)  of  this  section,  if  the 
student  requests  in  wTiting  that  the 
institution  retain  those  excess  funds  to 
assist  the  student  in  managing  his  or  her 
funds  for  an  award  year.  The  institution 
must  maintain  these  funds  in  a  separate 
account  established  solely  for  the 
purpose  of  holding  excess  student  funds 
and  may  not  commingle  these  funds 
with  other  funds  or  use  these  funds  for 
any  other  purpose. 

(c)  Early  payments.  (1)  An  institution 
may  not  make  a  payment  to  a  student 
for  a  payTnent  period  or  period  of 
enrollment,  as  applicable,  until  the 
student  is  enrolled  for  classes  for  that 
period. 

(2)  Except  as  provided  irt  paragraph 
(c)(3)  of  this  section,  the  earliest  an 
institution  may  pay  directly,  or  credit 
the  account  of,  an  enrolled  student  is  10 
days  before  the  first  day  of  a  payment 
period  or  period  of  enrollment,  as 
applicable. 


(3)  Pursuant  to  34  CFR  682.604(c)  and 
34  CFR  685.303(b)(4),  if  a  student  is 
enrolled  in  the  first  year  of  an 
undergraduate  program  of  study  and  the 
student  has  not  previously  received  an 
FFEL  or  Direct  Loan  Program  loan,  the 
institution  may  not  release  to  the 
student  for  endorsement  the  first 
installment  of  his  or  her  FFEL  or  Direct 
Loan  Program  loan,  as  applicable,  until 
30  days  after  the  first  day  of  the 
student's  classes. 

(Authority:  20  U.S.C  1094) 

§668.166    Excess  cash. 

(a)  General.  The  Secretary  considers 
excess  cash  to  be  any  amount  of  title  IV. 
HEA  program  funds]  other  than  FFEL  or 
Federal  Perkins  Loan  Program  funds, 
that  an  institution  does  not  disburse  to 
students  by  the  end  of  the  3d  business 
day  following  the  date  the  institution 
received  those  funds.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  an  institution  must  return 
promptly  to  the  Secretary  any  amount  of 
excess  cash  in  its  account. 

(b)  Excess  cash  tolerances.  If  an 
institution  draws  down  title  IV,  HEA 
program  funds  in  exce.ss  of  its 
immediate  cash  needs,  the  institution 
may  maintain  the  excess  cash  in  its 
account  only  if — 

(1)  The  amount  of  that  excess  ca.sh  is 
less  than  $5,000;  or 

(2)(i)  In  the  award  year  preceding  that 
drawdown,  the  institution  drew  down 
more  than  $1  million  of  title  IV,  HEA 
program  funds,  and  the  amount  of  that 
excess  cash  is  less  than  one-half  of  1 
percent  of  its  total  prior-year 
drawdowns;  and 

(ii)  The  institution  makes  within  7 
days  a  cash  request  greater  than  the 
amount  of  its  excess  cash;  and 

(3)  The  institution  does  not  maintain 
routinely  in  its  account  the  excess  cash 
balances  described  in  paragraph  (b)(1) 
or  (b)(2)  of  this  section. 

(c)  Consequences  for  maintaining 
excess  cash  balances.  (1)  If  the  Secretary- 
finds  that  an  institution  maintains  in  its 
account  excess  cash  balances  greater 
than  those  allowed  under  paragraph  0') 
of  this  section  or  maintains  routinely 


excess  cash  balances  allowed  under 
paragraph  (b)  of  this  section,  the 
Secretary — 

(i)  As  provided  in  paragraph  (c)(2)  of 
this  section,  requires  the  institution  to 
reimburse  the  Secretary  for  the  costs  the 
Secretary  deems  to  have  incurred  in 
making  those  excess  funds  available  to 
the  institution;  and 

(ii)  May  initiate  a  proceeding  to  fine, 
limit,  suspend,  or  terminate  the 
institution's  participation  in  one  or 
more  title  IV,  HEA  programs  under 
subpart  G  of  this  part. 

(2)  For  the  purposes  of  this  section, 
upon  a  finding  that  an  institution  has 
maintained  excess  cash,  the  Secretary — 

(i)  Considers  the  institution  to  have 
issued  a  check  to  a  student  on  the  date 
that  the  check  cleared  the  institution's 
bank  account,  unless  the  institution 
demonstrates  to  the  satisfaction  of  the 
Secretary  that  it  issued  the  check  shortly 
after  the  institution  wrote  the  check; 
and 

(ii)  Calculates,  or  requires  the 
institution  to  calculate,  a  liability  for 
maintaining  excess  cash  balances  in 
accordance  with  procedures  established 
by  the  Secretary.  Under  those 
procedures,  the  Secretary  assesses  a 
liability  that  is  equal  to  the  difference 
between  the  earnings  that  the  excess 
cash  balances  would  have  yielded  if 
invested  under  the  applicable  current 
value  of  funds  rate  and  the  actual 
interest  earned  on  those  balances.  The 
current  value  of  funds  rate  is  an  annual 
percentage  rate,  published  in  a  Treasury 
Financial  Manual  (TFM)  bulletin,  that 
reflects  the  current  value  of  funds  to  the 
Etepartment  of  the  Treasury  based  on 
certain  investment  rates.  The  current 
value  of  funds  rate  is  computed  each 
year  by  averaging  investment  rates  for 
the  12-month  period  ending  every 
September.  The  TFM  bulletin  is  ' 
published  annually  by  the  Department 
of  the  Treasury.  Each  annual  bulletin 
identifies  the  current  value  of  funds  rate 
and  the  effective  date  of  that  rate. 

(Authority:  20  U.S.C  1094) 

(FR  Doc.  94-24115  Filed  9-28-94;  8:45  am) 
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Proclamation  6726  of  September  27,  1994 

Placing  into  Full  Force  and  Effect  the  Compact  of  Free  Asso- 
ciation With  the  Republic  of  Palau 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Since  July  18.  1947,  the  United  States  has  administered  the  United  Nations 
Trust  Territory  of  the  Pacific  Islands  ("Trust  Territor\'").  which  has  included 
the  Northern  Mariana  Islands,  the  Federated  States  of  Micronesia,  the  Mar- 
shall Islands,  and  Palau. 

On  November  3,  1986.  a  Covenant  between  the  United  States  and  the  North- 
ern Mariana  Islands  came  into  force.  This  Covenant  established  the  Common- 
wealth of  the  Northern  Mariana  Islands  as  a  self-governing  Commonwealth 
in  political  union  with  and  under  the  sovereignty  of  the  United  States. 

On  October  21.  1986.  in  the  case  of  the  Republic  of  the  Marshall  Islands, 
and  on  November  3.  1986.  in  the  case  of  the  Federated  States  of  Micronesia. 
Compacts  of  Free  Association  with  the  United  States  became  effective.  Under 
the  Compacts,  the  Federated  States  of  Micronesia  and  the  Republic  of  the 
Marshall  Islands  became  self-governing  sovereign  states,  in  free  association 
with  the  United  States.  Following  the  changes  in  political  status  of  the 
Northern  Mariana  Islands,  the  Marshall  Islands,  and  the  Federated  States 
of  Micronesia,  the  Trusteeship  Agreement  ceased  to  be  applicable  to  those 
entities  and  only  Palau  remained  as  the  Trust  Territory  of  the  Pacific  Islands. 

On  January  10,  1986,  the  Government  of  the  United  States  and  the  Govern- 
ment of  Palau  concluded  a  Compact  of  Free  Association  similar  to  those 
that  the  United  States  entered  into  with  the  Republic  of  the  Marshall  Islands 
and  with  the  Federated  States  of  Micronesia.  As  in  those  instances,  it  was 
specified  that  the  Compact  with  Palau  would  come  into  effect  upon  (1) 
mutual  agreement  between  the  Government  of  the  United  States,  acting 
in  fulfillment  of  its  responsibilities  as  Administering  Authority  of  the  Trust 
Territory  of  the  Pacific  Islands,  and  the  Government  of  Palau;  (2)  the  approval 
of  the  Compact  by  the  two  Governments,  in  accordance  with  their  constitu- 
tional processes;  and  (3)  the  approval  of  the  Compact  by  plebiscite  in  Palau. 

In  Palau  the  Compact  has  been  approved  by  the  Government  in  accordance 
with  its  constitutional  processes  and  by  a  United  Nations-observed  plebiscite 
on  November  9,  1993,  a  sovereign  act  of  self-determination.  In  the  United 
States  the  Compact  was  approved  by  Public  Law  99-658  of  November  14. 
1986,  and  Public  Law  101-219  of  December  12, 1989. 

On  May  25.  1994.  the  Trusteeship  Council  of  the  United  Nations  concluded 
that  the  Government  of  the  United  States  had  satisfactorily  discharged  its 
obligations  as  the  Administering  Authority  under  the  terms  of  the  Trusteeship 
Agreement  and  that  the  people  of  Palau  had  freely  exercised  their  right 
to  self-determination  and  considered  that  it  was  appropriate  for  the  Trustee- 
ship Agreement  to  be  terminated.  The  Council  asked  the  United  States 
to  consult  with  the  Government  of  Palau  and  to  agree  on  a  date,  on  or 
about  October  1,  1994,  for  entry-  into  force  of  their  new  status  agreement. 

On  July  15.  1994.  the  Government  of  the  United  States  and  the  Government 
of  the  Republic  of  Palau  agreed,  pursuant  to  section  411  of  the  Compact 
of  Free  Association,  that  as  between  the  United  States  and  the  Republic 
of  Palau.  the  effective  date  of  the  Compact  shall  be  October  1. 1994. 
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AS  01  ti;  September  27,   1994,  the  United  States  has  fulfilled   its 

obligation  .t  the  Trusteeship  Agreement  with  respect  to  the  Republic 

of  Palau.  On  October  1.  1994,  the  Compact  will  enter  into  force  between 
the  United  States  and  the  Republic  of  Palau.  and  Palau  will  thereafter 
be  self-governing  and  no  longer  subject  to  the  Trusteeship.  In  taking  these 
actions,  the  United  States  is  implementing  the  freely  expressed  wishes  of 
the  people  of  Palau. 

NOW.  THEREFORE,  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  including  sections  101  and  102  of  the  Joint  Resolution 
to  approve  the  "Compact  of  Free  Association"  between  the  United  Stales 
and  the  Government  of  Palau,  and  for  other  purposes,  approved  on  Novemb  r 
14.  1986  (Public  Law  99-658).  and  section  101  of  the  Joint  Resolution 
to  authorize  entry  into  force  of  the  Compact  of  Free  Association  between 
the  United  States  and  the  Government  of  Palau,  and  for  other  purposes, 
approved  on  December  12.  1989  (Public  Law  101-219).  and  pursuant  to 
section  1002  of  the  Covenant  to  Establish  a  Commonwealth  of  the  Northern 
Mariana  Islands  in  Political  Union  with  the  United  States  of  America,  and 
consistent  with  sections  101  and  102  of  the  Joint  Resolution  to  approve 
the  "Compact  of  Free  Association"  and  for  other  purposes,  approved  on 
January  14.  1986  (Public  Law  99-239).  do  hereby  find,  declare,  and  proclaim 
as  follows: 

Section  1.  I  determine  that  the  Trusteeship  Agreement  for  the  Pacific  Islands 
will  be  no  longer  in  effect  with  respect  to  the  Republic  of  Palau  as  of 
October  1,  1994,  at  one  minute  past  one  o'clock  p.m.  local  time  in  Palau. 
This  constitutes  the  determination  referred  to  in  section  1002  of  the  Covenant 
with  the  Northern  Mariana  Islands  (Public  Law  94-241). 

Sec.  2.  The  Compact  of  Free  Association  with  the  Republic  of  Palau  will 
be  in  full  force  and  effect  as  of  October  1.  1994.  at  one  minute  past  one 
o'clock  p.m.  local  time  in  Palau. 

Sec.  3.  I  am  gratified  that  the  people  of  the  Republic  of  Palau,  after  47 
years  of  Trusteeship,  have  freely  chosen  to  establish  a  relationship  of  Free 
Association  with  the  United  States. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 


Fe(U-r,il  R^gjgtw  /  Vol.  59.  No.  188  /  Thursday.  September  29.  1994  /  Presidential  Documents    49779 

Presidential  Documents 


(j^Tt^J^'^-iP^AAA  0  OUxjdk^^ 


Proclamation  6727  of  September  27.  1994 
Energy  Awareness  Month.  1994 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

We  have  become  increasingly  aware  in  recent  decades  that  our  sources 
of  energy  are  finite.  America's  economy  continues  to  expand,  generating 
new  jobs,  increased  production,  and  an  even  higher  demand  for  energy. 
At  the  same  time,  the  changing  needs  of  our  people  and  the  fragile  nature 
of  our  environment  teach  us  that  we  must  use  our  resources  wisely.  The 
long-term  health  of  our  Nation  and  of  our  world  require  that  we  continually 
reexamine  the  ways  we  produce  and  consume  energy. 

As  we  celebrate  Energy  Awareness  Month  this  year,  the  United  States  is 
leading  the  world  in  that  effort,  improving  energy  efficiency  and  exploring 
the  possibilities  of  renewable  resources.  Through  programs  developed  by 
both  business  and  government.  Americans  are  using  energy  in  wiser  and 
less  costly  ways.  High  technology  applied  to  vehicles,  appliances,  and  build- 
ings has  enabled  us  to  save  money,  become  less  reliant  on  foreign  imports, 
and  protect  our  planet's  precious  natural  resources.  Yet  much  remains  to 
be  done. 

The  "Greening  of  the  White  House"  initiative  sets  an  important  example. 
A  cooperative  project  combining  the  best  efforts  of  the  public  and  private 
sectors,  it  utilizes  the  latest  technologies  in  lighting,  heating,  air  conditioning, 
cooking,  and  refrigeration  and  serves  as  a  model  of  progress  for  buildings 
across  the  country.  This  project  will  be  a  challenge  to  countries  around 
the  globe  to  protect  the  Earth's  environment  and  to  achieve  sustainable 
economic  grouch. 

The  theme  of  Energy  Awareness  Month,  1994,  "Energy — Our  Future  Is 
Today!"  recognizes  that  we  must  view  our  energy  consumption  from  the 
perspective  of  the  generations  to  come.  I  encourage  all  Americans  to  join 
in  this  crucial  mission  to  conser\'e  Earth's  resources  for  our  children  and 
grandchildren  by  participating  in  activities  that  further  our  understanding 
and  appreciation  of  the  energy  issues  we  face.  Our  work  today  will  help 
to  safeguard  the  strength  of  our  economy,  the  well-being  of  our  citizens, 
and  the  unique  beauty  of  our  world. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  October  1994  as  "Energy 
Awareness  Month." 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
four,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  nineteenth. 
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Agricultural  Marketing  Service 
See  Packers  and  Stockyards  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Analytical  testing  services;  agency  reorganization,  50120- 
50122 


Agriculture  Department 
See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Packers  and  Stockyards  Administration 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc: 
Provincial  Interagency  Executive  Committees  Advisory 

Committees,  49910 
Regional  Interagency  Executive  Committee 

Intergovernmental  Advisory  Committee.  49910- 

49911 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 
Alcohohc  beverages: 

Wine;  production,  cellar  treatment,  and  finishing; 
acceptable  materials  and  processes,  49870-49874 

A.nimal  and  Plant  Health  Inspection  Service 

RULES 
Animal  breeds: 

Recognized  breeds  and  books  of  record — 
Belgian  Blue  and  Gelbvieh  cattle,  etc.,  49785 
PROPOSED  RULES 

Interstate  transportation  of  animals  and  animal  products 
(quarantine): 
Exotic  Newcastle  disease  in  birds  and  poultry'  and 
chlamydiosis  in  poultry,  49865 

Antitrust  Division 
NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 

Morton  Plant  Health  System,  Inc..  et  al..  49996-49999 
National  cooperative  research  notifications: 

Fratne  Relay  Forum,  49999 

Network  Management  Forum,  49999-50000 

SQL  Access  Group.  Inc.,  50000 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Fort  Devens,  MA,  49915 

Blind  or  Severely  Disabled,  Committee  tor  Purchase  From 

People  Who  Are 
See  ConmiUti;e  for  Purchase  From  People  Who  Are  Blind  or 

Severely  Disabled 


Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Acquired  Immunodeficiency  Syndrome  (AIDS)  and 
human  immunodeficiency  virus  (HIV) — 
National  organizations'  prevention  and  health 
communications  programs,  etc.,  49945—49949 
Human  immunodeficiency  virus  (HTV) — 
Public  health  conference  support  program  for 
prevention.  49949-49952 

Coast  Guard 

RULES 

Drawbridge  operations: 

North  Carolina,  49822-49823 
Regattas  and  marine  parades: 

Head  of  the  Coimecticut  Regatta,  49821-49822 
Vessel  documentation  and  measurement: 

Citizenship  requirements  for  trusts,  etc.,  49844—49847 
PROPOSED  RULES 
Drawbridge  operations: 

Louisiana.  49875-49876 

Commerce  Department  ^ 

See  Export  Administration  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  Purchase  From  Peopie  Who  Are  Blirxl  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions.  49913—49915 
Procurement  list;  additions  and  deletions;  correction,  49913 

Customs  Service 

NOTICES 

Merchandise,  special  classes: 
China;  importation  of  convict,  forced,  or  indentured  labor 
made  goods — 
Red  Star  Tea  Farm.  50038 

Defense  Department 
See  Annv  Department 
RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(LHAMPUS): 
Continued  health  care  benefit  pi>ogram,  49817—49820 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Ciba-Geigy  Corp..  50000 

Raneses,  Jovencio,  M.D.,  50000-50001 

Sanofi  Winthrop  Inc.,  50001 

Sigma  Chemical  Co..  50001 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Indian  and  Native  American  employment  and  training 
programs,  50001-50006 
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Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
50006-50007 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Conflict  of  interests: 
Supervisory  employees;  divestiture  requirements  waivers, 
49915 
Meetings: 
Secretary  of  Energy  Advisory  Board  task  forces.  49915- 
49916 
Secretary  of  Energy  Advisory  Board  Radioactive  Waste 
Management  Task  Force;  report  availability.  49916 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  now  motor  vehicles  and  engines: 
Clean-fuel  vehicles  and  engines  emission  standards, 
conversion  requirements,  and  California  pilot  test 
program.  50042-50084 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Avermectin  Bl,  etc..  49825-49826 
Tofliithnn.  49824-49825 
PROPOSED  RULES 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal — 
Volatile  organic  compound  defmition;  acetone 
exclusion.  49877^9882 
Clean  Air  Act: 
State  operating  permits  programs — 
Illinois.  49882-49888 
Superfund  program: 
Toxic  chemical  release  reporting;  community  right-to- 
know — 
Acetone.  49888-49890 
Toxic  substances: 
Lead — 
Lead-based  paint  activities;  requirements;  hearing. 
49890-49891 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Federal  Facilities  Environmental  Restoration  Dialogue 
Committee.  49923 
Confidential  business  information  and  data  transfer  to 

contractors,  49923-49924 
Drinking  water: 
Public  water  supply  supervision  prf)gram — 
Alaska.  49924 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  49924-49925 
Weekly  receipts.  49925-49926 
Meetings: 

Clean  Air  Act  Advisory  Committee.  49926-49927 
Pesticide  registration,  cancellation,  etc.: 
Atroban  Insecticide  Ear  Tag  X  20.  etc..  49927-49929 
DOWICIDE  1  Antimicrobial,  etc..  49929-49932 
Sevin  20%  Bait  Carbaryl  Insecticide,  etc..  49932-49934 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 

Enforceable  consent  agreements.  49934-49938 

Executive  Office  of  the  President 

See  Presidential  Documents 


Export  Administration  Bureau 
RULES 

Export  licensing: 
Commerce  control  list — 
Missile  technology  control  regime  equipment  and 
tcchnolog\'  annex.  49798-49804 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Beech.  49785-49789 

Pratt  &  Whitney.  49789-49793 
PROPOSED  RULES 
Airworthiness  directives: 

Fokker.  49865-49867 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Arkansas.  49847 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  49938-49944 

Federal  Emergency  Management  Agency 
NOTICES 

Hotel  and  Motel  Fire  Safety  Act;  national  master  list. 
50124-50130,  50132-50134 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Cal  Ban  Corp.,  49916 

Portland  General  Electric  Co.  et  al.,  49916-^9917 
Hydroelectric  applications,  49917-49922 
Applications,  hearings,  determinations,  etc.: 

Natural  Gas  Pipeline  Co.  of  America.  49922 

Trunkline  Gas  Co.,  49922-49923 

Federal  Maritime  Commission 

NOTICES 

Freight  forwarder  licenses: 

Newport  (U.S.A.)  Shipping.  Inc.,  et  al.,  49944 
Meetings;  Sunshine  Act,  50039 

Federal  Railroad  Administration 

RULES 

Railroad  operating  rules: 
Grade  crossing  signal  system  safety.  50086-50110 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  50039 
Applications,  hearings,  determinations,  etc.: 
PNC  Bank  Corn  .  49944-49945 

Federal  Trade  Commission 

RULES 

Industry  guides: 
Shell  homes;  guides  eliminated.  49804^9807 

Financial  Management  Service 

See  Fiscal  ,S»'rvire 
Fiscal  Service 

PROPOSED  RULES 

Automated  Clearing  House  system;  Federal  government 
participation.  50112-50118 


Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Pamakani.  49860-49863 
Plant  list;  reorganization  and  republication,  49848-49860 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Bald  eagle.  49908 

Delissea  undulata,  49907 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Kauai  plant  cluster.  49992-49993 
Waianae  plant  cluster,  49993-49994 
Endangered  and  threatened  species  permit  applications, 

49991 
Marine  mammals: 
Annual  report  availability — 
1991  CY,  49994 
Meetings: 

Klamath  Fishery  Management  Council,  49994 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
F*rogesterone  and  estradiol  benzoate.  49807^9808 

Medical  devices: 
Mammography  facilities;  quality  standards  and 
certification  requirements,  etc.,  49808-49813 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Care  Financing  Administration 

RULES 

Medicare: 
Qualified  HMOs;  amendments,  49834-49843 
Screening  mammography  services  coverage.  49826-49834 

Health  Resources  and  Services  Administration 
See  Public  Health  Service 

Housing  and  Urban  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Insurance  claims  payment  by  book  entry  forms  of 

debentures  and  statute  of  limitations  on  distributive 
shares  pajonent,  49813^9817 
Single  family  mortgage  insurance;  nationwide  pre- 
foreclosure  sale  procedure,  50136-50145 
NOTICES 

Community  development  block  grants: 
Direct  homeownership  assistance  eligibility  extension, 
49954^9955 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  49955-49991 
Mortgage  and  loan  insurance  programs: 
Government  National  Mortgage  Association  (Ginnie  Mae); 
real  estate  mortgage  investment  conduit; 
implementation 
Guaranteed  multiclass  securities,  50148-50151 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Trade  Administration 

NOTICES 

Cheese  quota;  foreign  government  subsidies: 

Quarterly  update,  49911-49912 
Countervailing  duties: 

Leather  wearing  apparel  from — 
Argentina,  49912-49913 
Meetings: 

Exporters'  Textile  Advisory  Committee,  49913 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  50039 

Interstate  Commerce  Commission 

RULES 

Motor  carriers: 
Accounting  and  reporting  requircmenls 
Correction,  49847-49848 
NOTICES 
Motor  carriers: 
Agricultural  cooperative  transportation  filing  notices, 

49995 
Compensated  intercorporate  hauling  operations,  49995- 
49996 

Justice  Department 
See  Antitrust  Division 
See  Drug  Enforcement  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  49996 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 
Colorado.  49843-49844 

Legal  Services  Corporation 

PROPOSED  RULES 

Client  grievance  procedures.  49893-49896 

Prohibited  political  activities.  49891-49893 

Minerals  Management  Service 

NOTICES 

Meetings: 
Minerals  Management  Advisory  Board,  49994 

Mine  Safety  and  Health  Administration 

NOTICES 

Coal  mine  respirable  dust  standard  noncompliance 

determinations.  50007 
Safety  standard  petitions: 
Triton  Coal  Co.  et  al..  50007-50008 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aeronautics  Advisor)'  Committee,  5001 8 
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National  Highway  Traffic  Safetv  idn^^r.  t-  u    n 
PnOPOStO  RULES 
Motor  vehicle  safety  standards: 
Electric  vehicles — 
Battery  electrolyte  spillage  and  electric  shock  hazard  in 
crash  or  rollover  and  during  repair  and 
maintenance.  49901-49907 

National  Institutes  of  Health 

NOTICES 
Meetings: 
Research  Grants  Division  special  emphasis  panels.  49945 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  mana^)Mia;nt 

Bering  Sea  and  Aleutian  Islands  grmindfish,  49664 

Culf  of  Alaska  groundfish.  49863-498M 
PROPOSeO  RULES 
Fishery  const* rvation  and  management: 

Gulf  of  Mexico  stone  crab.  49908-49909 

National  Park  Serwice 

NOTICES 
Meetings: 

Native  American  Graves  Protection  and  Repatriatioo 
Review  Committee.  49994-49995 
National  Register  of  Historic  Places 

Fiigibility  determinations.  4999.S 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statoments.  availabititv.  etc.: 

Philadelphia  Electric  Co.  et  al  .  50018-50019 
Applications,  hearings,  deienmnatiom,  etc.: 

Philadelphia  Electric  Co..  50019-50021 

Power  Authority  of  State  of  New  York.  50021-50022 

Texas  Utilities  Electric  Co..  50022-50026 

Occupational  Safety  and  Hea^t^  Administration 

PROPOSED  RULES 

Safety  and  health  standards,  etc.: 

Indoor  air  quality;  occupational  exposure  to  pollutants, 
inc  hiding  tobacco  smoke,  hearing,  49874—49875 

Packers  and  Stockyards  Administration 

NOTICES 

.Stockyards:  posting  and  deposting: 

Madison  l.ivesto<  k  Market.  Inc..  FL.  et  ai..  49911 

Patent  and  Trademark  Office 

PROPOSED  RULES 
Patent  cases: 

Afndavits  or  declarations  suhiiiissioa.  49876-49877 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Del  Monte  Savings  Plan  et  al..  S()00fr-50014 
Lake  Dallas  Telephone  Co..  Inc..  et  al  .  50014-50017 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Haiti;  military  assistance  to  countries  participating  in 
restoration  to  democracy  (Presidential  Detemn'nation 
No.  94-SO  oi  September  19.  19941.  49781 

Russian  Federation;  emigration  policies  (Presidential 
Determination  No.  94-51  of  September  21.  1994^ 
49783 


Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administratioo 

See  National  Institutes  of  Health 

NOTICCS 

Agency  information  collection  activities  under  OMB 

review.  49952-49953 
Grants  and  cooperative  agreements;  availability,  etc.: 
Minority  Health  Professions  Foundation,  49954 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 

Instrumented  internal  inspection  devices;  passage  ("smart 
pigs").  49896-49901 

Securities  and  Exchange  Commission 

NOTICES 

Self- regulatory  organizations;  proposed  mle  chaoges: 
Boston  Stock  Exchange.  Inc..  50026-50028 
Philadelphia  Stock  Exchange.  Inc..  50028-50029 

Applications,  hearings,  determinations,  etc.: 
Landmark  Funds  I  et  al..  50030-50034 
Public  utility  holding  company  filings.  50034-50038 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Adnunistratioo 

See  Federal  Railroad  Admmistralion 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

RULES 

Airline  service  quality  performance  standards: 

On-time  disclosure  rule;  amendments,  49793-49798 
PROPOSED  RULES 
Aviation  economic  regulations: 

Domestic  baggage  liability.  49867-49869 
Computer  reservations  systems;  petition  withdrawn,  49869- 
49870 

T.'^easury  Department 

See  Akohol.  Tobacco  and  Firearms  Bureau 

See  Customs  Service 

See  Fiscal  Service 

United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 

Treasures  of  the  Czars,  50038 
Cultural  property: 

Caatemala;  emergency  import  restriction  extension  on 
Maya  artifacts  from  Feten  Region.  50O38 


Separate  Pols  In  This  Issue 

Part  n 

Environmental  Protection  Agency.  50042-5OOU4 

Part  III 

Department  of  Transportation,  rttiiril  Railroad 
Administration,  50088-50110 

Part  IV 

Department  of  the  Treasury.  Fiscal  Service.  50112-60118 

PartV 

Department  of  Agriculture.  Agricultural  Marketing  Service. 
50120-50122 


Part  VI 

Federal  Emergency  Management  Agency,  50124-50130 

Part  Vll 

Federal  Emergency  Management  Agency,  50132-50134 

Part  VIII 

Department  of  Housing  and  Urban  Development,  50136- 
50145 

Part  IX 

Department  of  Housing  and  Urban  Development,  50148- 
50151 
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Additional  information,  including  a  list  of  public  laws, 
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Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 
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numbers.  Federal  Register  finding  aids,  and  a  list  of 
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Presidential  Documents 


Presidential  Determination  No.  94-50  of  September  19,  1994 

Determination  To  Authorize  the  Furnishing  of  Emergency 
Military  Assistance  to  Countries  Participating  in  the  Multi- 
national Coalition  To  Restore  Democracy  to  Haiti  Under  Sec- 
tion 506(a)(1)  of  the  Foreign  Assistance  Act 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  Defense 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)(1)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2318(a)(1)  (the  "Act"),  I 
hereby  determine  that: 

(1)  an  unforeseen  emergency  exists,  which  requires  immediate  mili- 
tary assistance  to  countries  participating  in  the  multinational  coali- 
tion to  restore  democracy  to  Haiti;  and 

(2)  the  emergency  requirement  cannot  be  met  under  the  authority 
of  the  Arms  Export  Control  Act  or  any  other  law  except  section 
506  of  the  Act. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  550,000.000  in  defense 
articles  from  the  stocks  of  the  Department  of  Defense,  defense  services 
of  the  Department  of  Defense,  and  military  education  and  training  to  the 
countries  participating  in  the  multinational  coalition  to  restore  democracy 
to  Haiti. 

The  Secretary  of  State  is  authorized  and  directed  to  report  this  determination 
to  the  Congress  and  to  arrange  for  its  publication  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  September  19,  1994. 
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Presidential  Documents 


Presidential  Determination  No.  94-51  of  September  21,  1994 

Presidential    Deferminatioii    Under    Subsections    402(a)    and 

409(a)    of  the   Trade   Act   of  1974.    as  Ampnded — Emigration 
Policies  of  the  Russian  Federation 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  sections  402(a)  and  409(a)  of 
the  Trade  Act  of  1974  (19  U.S.C.  2432(a)  and  2439(a)  (the  "Act")),  I  determine 
the  Russian  Federation  is  not  in  violation  of  paragraph  (1),  (2),  or  (3)  of 
subsection  402(a)  of  the  Act,  or  paragraph  (1),  (2),  or  (3)  of  subsection 
409(a)  of  the  Act. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


(3sJlA>AAAM  ^XAmjSt^Qj^^ 


(FR  Doc.  94-24425 
Filed  »-2a-94;  4:20  pmj 
Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  September  21,  1994. 


Editorial  note:  For  the  President's  message  to  Congress  transmitting  the  report  on  the  Russian 
Federation's  emigration  policies,  see  volume  30,  p.  1824  of  the  Weekly  Compilation  of  Pz^i- 
dential  Documents. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rrxjst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFR  Part  151 


[Docket  No.  94-057-2] 

Recognized  Breeds  and  BooKs  of 
Record 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  On  August  18, 1994,  the 
Animal  and  Plant  Health  Inspection 
Service  published  a  direct  final  rule. 
(See  59  FR  42488-42489).  The  direct 
final  rule  notified  the  public  of  our 
intention  to  amend  the  "Recognition  of 
Breeds  and  Books  of  Record  of  Purebred 
Animals"  regulations  by  adding  the 
following  to  the  list  of  "recognized 
breeds  and  books  of  record":  the  Belgian 
Blue  and  Gelbvieh  breeds  of  cattle,  the 
Trakehner  and  Morab  breeds  of  horses, 
the  Herd  Book  of  the  Gelbvieh,  the 
Trakehner  Stud  Book,  and  the  Morab 
Stud  Book.  We  did  not  receive  any 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  in  response  to  the  direct  final 
rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  is  confirmed  as  October 
17,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrea  Morgan,  Senior  Staff 
Veterinarian,  Import-Export  Animals 
Staff,  National  Center  for  Import-Export, 
Veterinary  Services,  APHIS,  USDA, 
room  763,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301)436-8383. 

Authority:  19  U.S.C.  1202;  7  CFR  2.17, 
2.51,  and  371.2(d). 


Done  in  Washington,  DC,  this  26th  day  of 
September  1994. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  94-24230  Filed  9-29-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No,  93-CE-37-AD;  Amendment  39- 
9032;  AD  94-20-04] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  35  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  57-18-01 
and  AD  87-20-02  Rl,  which  currently 
require  several  ruddervator  checks  and 
modifications  on  certain  Beech  Aircraft 
Corporation  (Beech)  35  series  airplanes. 
This  action  maintains  the  requirements 
of  each  of  the  superseded  AD's  and 
requires  rebalancing  the  ruddervators 
(off  the  airplane)  anytime  the 
ruddervator  is  repaired  or  repainted 
(even  if  stripes  are  added).  The  required 
action  imposes  no  new  speed 
restrictions.  Several  incidents  where 
empennage  flutter  occurred  on  the 
affected  airplanes  prompted  this  action. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  structural  failure  of 
the  V-tail,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  November  28, 1994. 
The  incorporation  by  reference  of 
certain  publications  iLated  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
28,  1994. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION:  Several 
incidents  involving  certain  Beech  35 
series  airplanes  where  empennage 
flutter  occurred  prompted  the  FAA  to 
re-evaluate  current  airworthiness 
directives  that  relate  to  the  same  subject, 
and  apply  to  the  same  airplane  models. 
These  AD's  are: 

•  AD  57-18-01,  Amendment  39- 
1759,  which  currently  requires 
repetitively  inspecting  the  fuselage 
bulkhead  for  cracks,  buckles,  or 
distortion  on  certain  Beech  35  series 
airplanes,  and  also  requires  checking 
the  ruddervator  to  ensure  that  the  static 
balance  is  within  acceptable  limits.  The 
inspections  and  checks  are 
accomplished  utilizing  information  in 
Beech  Service  Bulletin  (SB)  No.  35-26, 
dated  May  20, 1953.  The  Bonanza 
Maintenance  Manual  35-590073  also 
specifies  information  for  the 
ruddervator  checks;  and 

•  AD  87-20-02  Rl,  Amendment  39- 
5944,  which  currently  requires  the 
following  on  certain  Beech  35  series 
airplanes:  (1)  installing  external 
stabilizer  reinforcements;  (2)  inspecting 
the  rear  fuselage  and  bulkheads  in  the 
area  of  the  empennage  for  cracks  or 
distortion  for  those  models  equipped 
with  an  increased  stabilizer  chord 
length/overhang,  and  repairing  or 
replacing  any  cracked  or  distorted  part 
and  (3)  checking  the  ruddervator  static 
balance  to  ensure  that  the  static  balance 
is  within  acceptable  limits,  and 
correcting  if  necessary. 

After  examining  all  available 
information  related  to  the  incidents 
above,  the  FAA  published  a  proposal  in 
the  Federal  Register  on  October  27, 
1993  (58  FR  57760)  to  amend  part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Beech  35  series 
airplanes  .  The  document  proposed  to 
supersede  AD  57-18-01  and  AD  87-20- 
02  Rl  with  a  new  AD  that  would 
maintain  the  requirements  of  each  of  the 
current  AD's,  and  would  require 
rebalancing  the  ruddervators  (off  the 
airplane)  anytime  the  ruddervator  is 
repaired  or  repainted  (even  if  stripes  ar,- 
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added).  The  document  does  not  propose 
any  new  speed  restrictions. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  making 
of  this  amendment.  Several  comments 
were  received  on  the  proposed  rule. 
These  comments  reference  inadvertent 
mistakes  made  by  the  FAA  in  drafting 
the  proposed  rule  and  request 
additional  time  to  comment  on  the 
proposed  rule. 

In  order  to  allow  the  public  additional 
time  to  comment  on  the  proposed  rule, 
the  FAA  reissued  this  document  as  a 
supplemental  NPRM  that  corrected  the 
inadvertent  mistakes,  and  published  it 
in  the  Federal  Register  on  April  6,  1994 
(59  FR  16151). 

Due  consideration  has  been  given  to 
the  two  comments  received  on  the 
supplemental  NFRM. 

The  Beech  Aircraft  Corporation  states 
that  reference  to  Beech  Kit  No.  35- 
401R-9  is  referenced  incorrectly  as 
Beef.h  Kit  No.  39-401&-9  in  paragraph 
(g)(3)  of  the  proposed  AD.  The  FAA 
concurs  and  has  changed  the  AD 
accordingly. 

The  otner  commenter  recommends 
deleting  Figure  2  (Method  No.  2) 
because  of  the  expense  and  effort 
required  to  accomplish  the  tasks 
presented.  The  FAA  concurs  that 
Method  No.  2  is  expensive  to 
accomplish  and  that  the  complete 
weighing  procedure  is  accomplished 
more  accurately  using  the  other  two 
nuuhods.  Method  No.  2  of  the  AD  has 
been  deleted,  thus  changing  the 
proposed  Method  No.  3  to  Method  No. 
2. 

After  careful  review,  including  the 
comments  noted  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  in  the 
supplemental  NPRM  except  for  changes 
referenced  above  and  minor  editorial 
cx)rrections.  The  FAA  has  determined 
that  these  minor  changes  and 
corrections  will  not  change  the  meanmg 
of  the  AD  nor  add  any  additional 
burden  upon  the  public  than  was 
already  proposed. 

The  FAA  estimates  that  10.200 
airplanes  in  the  U.S.  registry  will  be 
affecied  by  this  AD,  that  it  will  take 
approximately  40  workhours  per 
airplane  to  accomplish  the  re<]uired 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  total  cost  impac-t  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $27,540,000.  This  figure  is  based  on 
the  assumption  that  no  affected  owner/ 
operator  has  accomplished  the  required 
action,  and  does  not  reflect  repetitive 
.nspections.  The  FAA  has  no  way  of 


determining  how  many  repetitive 
inspections  a  particular  owner/operator 
may  incur. 

In  addition,  AD  57-18-01  and  AD  87- 
20-02  Rl,  which  both  are  superseded  by 
this  action,  require  the  same  actions  as 
specified  by  this  AD.  With  the  idea  that 
all  affected  owners/operators  are  in 
compliance  with  the  superseded  AD's 
referenced  above,  this  AD  does  not 
impose  any  initial  cost  impact  over 
what  is  already  required  by  AD  57-18- 
01  and  AD  87-20-02  Rl. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  l^ulations  (14  CFR 
part  39)  as  follows: 

PART  39-  AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  14Z3,  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
removing  both  AD  57-18-01. 
Amendment  39-1759.  and  AD  87-20-02 
Rl.  Amendment  39-5944,  and  by 


adding  a  iftw  airworthiness  directive  f*^ 
read  as  follows: 

94-20-04    Beech  Aircraft  Corporation: 

Amendment  39-9032;  Dticket  No.  93- 
CE-37-AD.  Supersedes  AD  57-18-01, 
Amendment  39-1759,  and  AD  87-20-02 
Rl,  Amendment  39-5944. 

Applicability 

1.  Models  35,  35R.  A35,  B35,  C35.  D35, 
E35,  F35,  G35,  H35,  )35.  K35,  M35,  N35,  anH 
P35  airplanes  (all  serial  numbers), 
certificated  in  any  category; 

2.  Models  S35,  V35,  V35A.  and  V35B 
airpldnes  (all  serial  numbers),  certificated  in 
any  category,  that  do  not  have  the  straight  tail 
conversion  modification  incorporated  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA2149CE;  and 

3.  Model  Super  V  airplanes  (all  serial 
numbers),  certificated  in  any  category. 

Compliance:  Required  initially  within  the 
next  100  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD,  unless  already 
accomplished,  and  thereafter  as  indicated  <u 
the  body  of  this  AD. 

To  prevent  structural  failure  of  the  V-tail. 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following: 

Note  1:  Any  of  the  actions  specified  by  thif 
AD  may  have  already  been  accomplished  in 
accordance  with  either  AD  57-18-01  and  An 
87-20-02  Rl,  which  are  superseded  by  this 
AD.  The  intent  of  this  AD  is  to  clarify, 
update,  and  incorporate  the  actions  of  thosi' 
AD's  into  one  AD  while  maintaining  the 
repetitive  ins^>ections  schedules  already 
established  by  the  superseded  AD"s. 

Note  2:  The  paragraph  structure  of  this  AD 
is  as  follows: 
Level  l.(a),  (b).  (c),  etc 
Level2:(l),  (2),  (3l,otc 
Level  3:  (i),  (ii),  (iii),  etc. 
Level  4:  (A),  (B),  (C),  etc. 
Level  2.  Le\'el  3.  and  Level  4  structures  are 
designations  of  the  Level  1  paragraph  they 
immediately  follow. 

(a)  For  all  airplane  models,  balance  the 
elevator/rudder  (ruddervator)  control 
surfaces  in  accordance  with  J>ection  3  of 
Beech  Shop  Manual  35-5900968;  and  verify 
that  the  ruddervators  are  within  the 
manufacturers  specified  lunits  as  specified  in 
the  applicable  shop  or  maintenance  manual. 

(1)  If  any  ruddervator  is  found  outside  of 
the  specified  limits,  prior  to  further  flight, 
obtain  manufacturer's  modification 
instructions  by  contacting  the  Wichita 
Aircraft  Certification  Office  (ACO)  at  the 
address  specified  in  paragraph  (k)  of  this  AD, 
and  modify  the  ruddervator  in  accordance 
with  these  instructions. 

(2)  Repeat  these  requirements  any  time  the 
niddervator  is  repaired  or  painted  (even  if 
stripes  are  added). 

(b)  For  all  airplane  models,  visually  inspect 
the  fuselage  bulkheads  at  Fuselage  Station 
(FS)  256.9  and  FS  272  for  damage  (cracks, 
distortion,  loose  rivets,  etc.)  in  accordance 
with  the  procedures  in  the  instructions  to 
Beech  Kit  35-4017-1  "Kit  Infurmatiun 
Empennage  &  Aft  Fuselage  Inspection  ',  as 
specified  in  Beech  SB  2188,  dated  May  1987. 
Visually  inspect  the  fuselage  skin  around  the 
bulkhead  for  damage  (wrinkles  or  cracks) 
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Prior  to  further  flight,  repair  or  replace  any 
damaged  parts.  Repeat  this  ins{)ection  at  each 
100-hour  TIS  interval  thereafter. 

(c)  For  all  Model  Super  V  airplanes,  check 
the  static  balance  of  the  ruddervator  in 
accordance  with  Beech  Shop  Manual  35- 
590096A,  Section  3,  pages  12A,  12B,  and  13. 
Repeat  this  check  anytime  the  ruddervator  is 
removed  or  repainted.  Prior  to  further  flight, 
make  applicable  corrections  if  any  of  the 
following  is  not  achieved: 

(1)  With  the  root  weight  removed  and  a  tip 
weight  attached,  static  balance  of  19.80  (plus 
or  minus  1.00)  inch-pounds  tail  heavy;  and 

(2)  With  the  root  weight  added  to  the 
condition  specified  in  paragraph  (c)(1)  of  this 
AD,  static  balance  of  7.00  (plus  or  minus 
1.00)  inch-pounds  tail  heavy. 

(d)  The  following  placard,  airspeed 
indicator  markings,  and  POH/AFM 
requirements  are  retained  from  AD  87-20-02 
Rl ,  and  are  no  longer  mandatory  when 
paragraphs  (e)  and  (f)  of  this  AD,  as 
applicable,  are  accomplished: 

(1)  For  Models  35,  35R,  A35,  B35,  C35, 
D35,  E35,  F35,  and  035  airplanes: 

(i)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-inch  minimum  height)  with  the 
words  "Never  exceed  speed,  Vne,  144  MPH 
(125  knots)  IAS:  Maximum  structural 
cruising  speed,  Vno,  135  MPH  (117  knots) 
IAS;  Maneuvering  speed,  VA,  127  MPH  (110 
knots)  IAS."  Install  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airspeed  indicator  within  the  pilot's  clear 
view. 

(ii)  Mark  the  outside  surface  of  the  airspeed 
indicator  with  lines  of  approximately  1/16- 
inch  by  3/16-inch  as  follows: 

(A)  Red  line  at  144  MPH  (125  knots); 

(B)  Yellow  line  at  135  .MPH  (117  knots); 
and 

(C)  A  white  slippage  mark  between  the 
airspeed  indicator  glass  and  case  to  visually 
verify  glass  has  not  rotated. 

(iii)  Place  a  copy  of  this  AD  in  the  Pilot's 
Operating  Handbook  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(2)  For  Models  H35,  J35,  K35.  M35,  N35, 
P35.  S35,  V35,  V35A,  and  V35B: 

(i)  Fabricate  a  placard  (utilizing  letters  of 
at  least  .10-inch  minimum  height)  with  the 
words  "Never  exceed  speed.  Vne,  197  MPH 
(171  knots)  IAS;  Maximum  structural 
cruising  speed.  Vno.  177  MPH  (154  knots) 
IAS;  Maneuvering  speed.  VA,  132  MPH  (115 
knots)  IAS."  Install  this  placard  on  the 
airplane  instrument  panel  next  to  the 
airs(>eed  indicator  within  the  pilot's  clear 
view. 

(ii)  Mark  the  outside  surface  of  the  airspeed 
indicator  with  lines  of  approximately  1/16- 
inch  by  3/16-inch  as  follows: 

(A)  Red  line  at  197  MPH  (171  knots); 

(B)  Yellow  line  at  177  MPH  (154  knots); 
and 

(C)  A  white  slippage  mark  between  the 
airspeed  indicator  glass  and  case  to  visually 
verify  glass  has  not  rotated. 

(iii)  Place  a  copy  of  this  AD  in  the  Pilot's 
Operating  Handbook  (POH)  and  FAA- 
approved  Airplane  Flight  Manual  (AFM). 

(3)  For  all  applicable  model  airplanes, 
fabricate  a  placard  (utilizing  letters  of  at  least 
. 10-inch  minimum  height)  with  the  words 
"Normal  Category  Operation  Only"  and 


install  this  placard  on  the  instrument  panel 
within  the  pilot's  clear  view  over  the  existing 
"Utility  Category"  placard. 

(e)  For  Models  C35,  D35,  E35,  F35,  G35, 
H35,  )35,  K35,  M35,  N35,  S35,  V35,  V35A. 
and  V35B  airplanes,  accomplish  the 
following: 

(1)  Visually  inspect  the  empennage,  afl 
fuselage,  and  ruddervator  control  system  for 
damage  in  accordance  with  the  instructions 
to  Beech  Kit  35-4017-1  "Kit  Information 
Empennage  &  Aft  Fuselage  Inspection",  as 
specified  in  Beech  SB  No.  2188,  dated  May 
1987.  Prior  to  further  flight,  accomplish  the 
following  in  accordance  with  these 
instructions: 

(i)  Replace  or  repair  any  damaged  parts; 
and 

(ii)  Set  the  elevator  controls,  rudder  and 
tab  system  controls,  cable  tensions,  and 
rigging. 

(2)  Remove  all  external  stabilizer 
reinforcements  installed  during 
incorporation  of  either  Supplemental  Type 
Certificate  (STC)  SA845GL,  STC  SA846GL, 
STC  SA1650CE,  STC  SA2286NM,  or  STC 
SA2287NM.  Seal  or  fill  any  residual  holes 
with  appropriate  size  rivets. 

(i)  The  internal  stub  spar  incorporated 
through  SA1649CE  and  SA1650CE  may  be' 
retained. 

(ii)  The  external  angles  incorporated 
through  STC  SA1649CE  may  also  be  retained 
by  proj>erly  trimming  the  leading  edge 
section  to  permit  installing  the  stabilizer 
reinforcement  referenced  in  paragraph  (g)(3) 
of  this  AD. 

(3)  Install  stabilizer  reinforcements  in 
accordance  with  the  instructions  to  either 
Beech  Kit  No.  35-4016-3,  35-4016-5,  35- 
4016-7.  or  35-4016-9,  as  applicable  and 
specified  in  Beech  SB  No.  2188,  dated  May 
1987.  Set  the  elevator  nose  down  trim  in 
accordance  with  the  instructions  to  either 
Beech  Kit  No.  35-4016-3,  35-4016-5,  35- 
4016-7,  or  35-4016-9,  as  applicable  and 
spiecified  in  Beech  SB  No.  2188,  and  replace 
ruddervator  tab  control  cables  with  larger 
diameter  cables  in  accordance  with  the 
service  information. 

(f)  Ensure  correct  accuracy  of  the  airplane 
basic  empty  weight  and  balance  information 
by  accomplishing  either  (1)  or  (2)  below. 
Prior  to  further  flight,  correct  any 
discrepancies  in  accordance  with  the 
applicable  maintenance  manual. 

(1)  Weight  and  Balance  Information 
Accuracy  Method  No.  1: 

(i)  Review  existing  weight  and  balance 
documentation  to  assure  completeness  and 
accuracy  of  the  documentation  from  the  most 
recent  FAA-approved  weighing  or  from 
factory  delivery  to  date  of  compliance  with 
this  AD. 

(ii)  Compare  the  actual  configuration  of  the 
airplane  to  the  configuration  described  in  the 
weight  and  balance  documentation;  and 

(iii)  If  equipment  additions  or  deletions  are 
not  reflected  in  the  documentation  or  if 
modifications  affecting  the  location  of  the 
center  of  gravity  (e.g.,  paint  or  structural 
repairs)  are  not  documented,  determine  the 
accuracy  of  the  airplane  weight  and  balance 
data  in  accordance  with  Method  No.  2;  or 

(2)  Weight  and  Balance  Information 
Accuracy  Method  No.  2:  Determine  the  basic 


empty  weight  and  center  of  gravity  (CG)  of 
the  empty  airplane  using  the  Weighing 
Instructions  in  the  Weight  and  Balance 
Section  of  the  POH/AFM.  Record  the  results 
in  the  airplane  records,  and  use  these  new 
values  as  the  basis  for  computing  the  weight 
and  CG  information  as  specified  in  the  POH/ 
AFM,  Weight  and  Balances  Section. 

(g)  Upon  completion  of  the  requirements  of 
paragraphs  (e)  and  (f)  of  this  AD,  remove  the 
placards  required  by  paragraph  (d)  of  this  AD 
(including  all  sub-paragraphs),  as  applicable, 
and  observe  the  original  limits. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  ACO, 
FAA,  1801  Airport  Road.  Room  100.  Wichita. 
Kansas  67209.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  send  it  to  the  Manager, 
Wichita  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(1)  The  inspections  and  installation 
required  by  this  AD  shall  be  done  in 
accordance  with  tlie  instructions  to  Beech  Kit 
No.  35-4016-3,  35-4016-5,  35-4016-7,  or 
35-4016-9,  and  the  instructions  to  Beech  Kit 
35—4017-1  "Kit  Information  Empennage  & 
Aft  Fuselage  Inspection",  as  applicable  and 
specified  in  Beech  Service  Bulletin  No.  2188. 
dated  May  1987.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Beech  Aircraft  Corporation. 
P.O.  Box  85,  Wichita,  Kansas  67201-0085 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel. 
Room  1558,  601  E.  12th  Street  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

(m)  This  amendment  (39-9032)  supersedes 
AD  57-18-01,  Amendment  39-1759,  and  AD 
87-20-02  Rl,  Amendment  39-5944. 

(f)  This  amendment  (39-9032)  becomes 
effective  on  November  28, 1994. 

Issued  in  Kansas  City,  Missouri,  on 
September  16, 1994. 
Henry  A.  ArmstroDg, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Sen-ice. 
(FR  Doc.  94-23552  Filed  9-29-94;  8:45  am] 
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14CFR  Part  39 

[Docket  No.  »4-CE-1»-AD;  Ain«n<lin«fit  3»- 
9033;  AD  9^-20-05] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  1900  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  inquest  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Beet:h  Aircraft 
Corporation  (Beech)  1900  series 
airplanes.  This  action  requires 
inspecting  the  hot  battery  bus  fuse 
assembly  for  proper  wiring,  corre<1ing 
the  wiring  if  incorrect,  and  modifying 
the  wiring  to  add  a  redundant  power 
source  for  the  hot  battery  bus.  This 
action  results  from  a  report  of  the  hot 
battery  bus  bar  wrongly  installed  on  the 
lower  (load)  side  of  the  hot  battery  bus 
fuse  assembly  on  one  of  the  affected 
airplanes.  Correct  installation  is  the 
upper  (power)  side  of  the  circuit.  The 
actions  specified  by  this  AD  are 
intended  to  protect  from  overloads  to 
either  circuit  connected  to  the  hot 
b«ittery  bus  from  overloads,  which,  if  not 
protected,  could  result  in  loss  of  certain 
emergency  equipment. 
DATES:  Effective  October  14.  1994. 

Tho  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  14. 
1994 

Comments  for  inclusion  in  the  Rules 
no<:ket  must  be  received  on  or  before 
IV<:ember  12.  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  he  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  94-CE-19-AD. 
Room  1558,  601  E.  12th  Street.  Kansas 
Cjty.  Missouri  64106. 

Information  that  relates  to  this  AD 
may  be  obtained  from  the  Beech  Ain:raft 
C^orporation.  P.O.  Box  85.  Wichita. 
Kansas  67201-0085.  This  information 
may  also  be  examined  at  the  FAA  at  the 
address  above;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NVV..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Harvey  E.  Nero.  Aerospace  Engineer. 
FA.A.  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road,  Room  100. 
Wichita.  Kansas  67209;  telephone  (.116) 
44r.^l37.  facsimile  (.316)  946-4407. 
SUPPtEMENTARY  INFORMATION:  The  FAA 
iias  rei.eivod  a  report  that  the  hot  battery 
bus  bar  was  wrongly  installed  on  the 


lower  (load)  side  of  the  hot  battery  bus 
fuse  assembly  on  a  Beech  1900  series 
airplane.  Correct  installation  is  the 
upper  (power)  side  of  the  circuit.  With 
the  reported  configuration,  a  single  five 
amp  fuse  supplies  electrical  power  to  all 
the  systems  connected  to  the  bus 
instead  of  (under  the  correct  wiring 
configuration)  the  hot  battery  bus 
supplying  each  essential  load 
independently  through  a  fuse  for  each 
load.  In  normal  conditions,  an  airplane 
operator  would  not  notice  the  miswired 
hot  battery  bus  bar  until  the  single  fuse 
is  blown.  This  condition,  if  not  detected 
and  corrected,  could  result  in  the  loss  of 
electrical  power  to  all  emergency 
equipment  connected  to  the  hot  battery 
bus.  This  equipment  includes  the  left 
and  right  engine  fire  extinguisher 
bottles,  the  left  and  right  fire  wall 
shutoff  valves,  the  cockpit  emergency 
lighting,  and  the  engine  fire 
extinguisher  indicator  lights. 

In  addition,  these  airplanes  currently 
are  not  equipped  with  a  redundant 
power  source  for  the  emergency 
equipment  receiving  power  from  the  hot 
battery  bus.  Under  the  present  scenario, 
an  internal  battery  problem  could 
prevent  the  use  of  the  emergency 
equipment  because  of  no  backup  power 
sources  for  this  equipment  connected  to 
the  hot  battery  bus. 

Beech  has  issued  Service  Bulletin 
(SB)  No.  2562.  dated  August  1994. 
which  specifies  procedures  for  (1) 
inspecting  the  hot  battery  bus  fuse 
assembly  for  proper  wiring  and 
correcting  the  wiring  if  incorrect,  and 
(2)  modifying  the  wiring  to  add  a 
redundant  power  source  for  the  hot 
battery  bus. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  in  order  to  protect 
either  circuit  connected  to  the  hot 
battery  bus  from  overloads,  which,  if  not 
protected,  could  result  in  loss  of  certain 
emergency  equipment. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  1900  series 
airplanes  of  the  same  t>'pe  design,  this 
AD  requires  the  inspection  and 
modification  specified  in  Beech  SB  No. 
2562.  dated  August  1994. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  public  prior  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and. 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  tliis  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determinwl  that  this 
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emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

94-20-05  Beccfa  Aircraft  Corporation: 

Amendment  39-9033;  Docket  No.  94- 
CE-19-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Mode< 

Senal  Nos. 

1900  

UA-2  arxl  UA-3 

1900C  

UB-1  through  UB-74 
and  UC-1  through 
UC-174, 

UE-1  through  UE-87. 

UD-1  through  UD-6. 

1900D  

0-1 2J  (Military) 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  protect  either  circuit  connected  to  the 
hot  battery  bus  from  overloads,  which,  if  not 
protected,  could  result  in  loss  of  certain 
emergency  equipment,  accomplish  the 
following: 

(a)  Visually  inspect  the  hot  battery  bus  fuse 
assembly  to  ensure  that  the  hot  battery-  bus 
bar  is  mounted  on  the  row  of  terminals 
located  on  top  of  the  hot  battery  bus  fuse 
assembly  in^cordance  with  paragraphs  1 
through  3  in  "the  Accomplishment 
Instructions  section  of  Beech  Ser\'ice  Bulletin 
(SB)  No.  2562.  dated  August  1994.  If  not 
mounted  correctly,  prior  to  further  flight, 
roinstall  the  hot  battery  bus  bar  and  reattach 
the  wire  harness  in  accordance  with  Beech 
SB  No.  2562. 

(b)  Modify  the  wiring  to  add  a  redundant 
power  source  for  the  hot  battery  bus  by 


accomplishing  paragraphs  1.  2.  and  4  through 
12  of  the  Accomplishment  Instructions 
section  of  Beech  SB  No.  2562.  dated  August 
1994. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (AGO).  FAA.  1801 
Airport  Road.  Room  100.  Wichita.  Kansas 
67209.  The  request  should  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  send 
it  to  the  Manager.  Wichita  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(e)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  the  instructions  to  Beech 
Service  Bulletin  No.  2562.  dated  August 
1994.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  he  obtained 
from  Beech  Aircraft  Corporation.  P.O.  Box 
85.  Wichita.  Kansas  67201-0085.  Copies  mav 
be  inspected  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel.  Room 
1558. 601  E.  12th  Street,  Kansas  City. 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(fi  This  amendment  (39-9033)  becomes 
effective  on  October  14, 1994. 

Issued  in  Kansas  City.  Missouri,  on 
September  21. 1994. 
Barry  D.  Clements, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  94-23812  Filed  9-29-94;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  92-ANE-33;  Amendment  39- 
9038;  AD  93-1 9-02R1] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT9D  Series  TurtKjfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule,  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW)  JT9D 
series  turbofan  engines,  that  currently 
requires  eddy  current  inspection  and 
modification  of  the  diffuser  case  rear 
rail,  and  removal,  if  necessarv.  of  the 
diffuser  case.  This  amendment  corrects 
an  error  in  paragraph  numbering  in  the 
compliance  section  and  allows 


modification  of  diffuser  cases  in 
accordance  with  previous  revisions  of  a 
PW  Service  Bulletin  as  an  alternative 
means  of  compliance.  This  amendment 
is  prompted  by  comments  received  after 
issuance  of  AD  93-19-02.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  diffuser  case  rupture  and  an 
uncontained  engine  failure. 
DATES:  Effective  on  October  17. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  18. 1993  (58  FR  51212.  October 
1,  1993). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  29. 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
92-ANE-33, 12  New  England  ExecuUve 
Park,  Burlington.  MA  01803-5299. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Pratt  & 
Whitney,  400  Main  Street.  East  Hartford. 
CT  06108.  This  information  may  be 
examined  at  the  FAA,  New  England 
Region.  Office  of  the  Assistant  Chief 
Counsel.  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  COffTACT: 
Daniel  Kerman.  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate.  12  New 
England  Executive  Park.  Burlington.  MA 
01803-5299;  telephone  (617)  238-7130. 
fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  On 
September  16.  1993,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  93-19-02,  Amendment  39-8695  (58 
FR  51212,  October  1,  1993).  as  a  final 
rule  with  request  for  comments  that 
superseded  AD  86-11-04,  to  define 
initial  inspection  requirements  that  will 
allow  for  transition  to  more  stringent 
repetitive  on-\ving  eddy  current 
inspections  of  the  difTuser  case  rear  rail 
for  cracking.  AD  93-19-02  also  requires 
ultrasonic  and  metallographic 
insjjections  of  the  shell  wall,  and 
ultrasonic  insjjection  of  the  rear  rail  at 
the  Boss  6  location  to  determine  weld 
size.  In  the  prenous  AD.  86-11-04. 
diffuser  cases  were  allowed  to  remain  in 
service  with  weld  repairs  of  up  to  4 
inches  in  length.  In  AD  93-19-02, 
diffuser  cases  with  weld  repairs  in  the 
rear  rail  of  greater  than  or  equal  to  1.5 
inches  in  axial  length  at  Boss  S  must  be 
replaced.  In  addition.  AD  93-19-02 
requires  a  one-time  X-ray  inspection  of 


Federal   Register  /  Vol.   59.  No.   189  /  Fridav    .Sentpmhpr  '^n    1QQ4   /  Rnloc  onrl  P<wi..1af<»n,      Annn^ 


49790      Federal  Resisfer  /  Vol.  59.  No.  IflQ  /  Friday.  September  30.  1994  /  Rules  and  Regulations 


the  rear  rail  and  suies  ol  bosses  lor  wtild 
quality.  This  inspection  is  necessary 
since  in  the  last  two  failures,  weld 
defects  were  undetected  by  the 
inspections  required  by  AD  86-1 1-04. 
Also,  diffuser  cases  with  rear  rails  that 
have  been  weld-repaired  must 
incorporate  the  modifications  described 
in  PW  SB  No.  S805.  Revision  6.  dated 
September  15.  199.1.  Finally,  an  optional 
terminating  action  to  the  inspections 
and  modifications  of  AD  93-19-02  is 
available  with  the  installation  of  a  new. 
improved  diffuser  case  in  accordance 
with  PW  SB  No  6105.  Revision  2.  dated 
May  14.  1993. 

AD  93-19-02  was  prompted  by 
reports  of  2  additional  diffuser  case 
failures.  Both  failures  o<:curred  within 
significantly  shorlt-r  lime  intervals  since 
last  inspection  than  that  spe<;ified  in  AD 
86-11-04.  In  an  effort  to  better 
understand  the  diffuser  case  failure 
mode,  a  rig  test  was  performed.  This  test 
examined  crack  initiation  and  growth 
rates  in  weld-repaired  versus  non-weld- 
repaired  diffuser  cases.  Results  of  the 
test  established  that  cracks  initiate  and 
propagate  more  rapidly  in  weld  repaired 
diffuser  cases.  In  addition,  weld  repairs 
at  the  Boss  6  location  were  determined 
to  have  even  greater  potential  for  rapid 
crack  growth  and  resultant  diffuser  case 
tailure.  That  condition,  if  not  corre<:ted. 
could  result  in  diffuser  case  rupture  and 
an  uncontained  enxine  failure. 

Although  AD  93-19-02  was  issued  as 
a  final  rule  without  prior  notice  and  an 
opportunity  for  public  comment,  the 
FAA  requested  comment  on  the  AD. 
Due  consideration  has  been  given  to  the 
comments  received. 

One  commenler  states  that  paragraph 
(c)(3)  of  AD  93-l<>-02  refers  incorrectly 
to  paragraphs  (d)  and  (f).  as  those 
paragraphs  are  applicable  to  those 
diffuser  cases  that  have  been  weld- 
repaired.  The  FAA  concurs.  Paragraph 
(c)(3)  of  this  Rovision  to  AD  93-19-02 
has  been  changed  to  refer  to  paragraphs 
(e).  (g).(h).{i).  (i).(k).  and  (1)  These 
paragraphs  are  applicable  to  those 
diffuser  ca.ses  that  have  not  been  weld- 
repaired. 

One  commenter  states  that  paragraph 
(o)  of  AD  93-19-02  requires 
modifications  to  the  diffuser  case  in 
accordance  with  PW  Service  Bulletin 
(SB)  No  .5805.  Revision  6.  dated 
September  15.  1993.  The  commenter 
maintains  that  modifications  performed 
in  accordance  with  the  earlier  revisions 
to  this  SB  should  be  considered  in 
compliance  with  this  AD.  The  FAA 
concurs.  All  previous  revisions  of  PW 
SB  No.  5805  differ  from  Revision  6  only 
in  editorial  clarifications  or  corrections 
of  typographical  errors  and  do  not 
impact  the  intetit  of  the  document. 


ModiliLatiuns  p«rioniiea  to  tne  cliltustT 
case  in  accordance  with  the  previous 
revisions  of  PW  SB  No.  5805  constitute 
an  acceptable  alternate  means  of 
compliance  to  paragraph  (o)  of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
revision  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  ec  .nomic  burden 
on  any  operator  nor  incjease  the  scope 
of  the  AD. 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  PW  SB  No. 
5805.  Revision  6.  dated  September  15. 
1993.  that  describes  procedures  for 
modification  of  the  rear  rail  by 
detaching  the  diffuser  case  rear  rail  from 
the  strut  boss,  thus  extending  the 
serviceable  life  of  the  diffuser  case  by 
reducing  rjack  initiation  and 
propagation  rates;  PW  Alert  Service 
Bulletin  (ASB)  No.  6076.  Revision  1. 
dated  August  20.  1992.  that  describes 
ultrasonic  and  metallographic 
inspection  of  the  shell  wall,  and 
ultrasonic  inspet:tion  of  the  rear  rail  at 
the  Boss  6  location  to  determine  weld 
size.  PW  SB  No.  6088.  dated  August  5. 
1992.  that  describes  an  Xray  inspection 
of  the  rear  rail  and  sides  of  bosses  for 
detection  of  poor  weld  quality;  PW  SB 
No.  5591.  Revision  7.  dated  August  25. 
1992.  that  descjibe  initial  and  repetitive 
on-wing  eddy  current  inspections  of  the 
diffuser  case  rear  rail;  and  PW  SB  No. 
6105.  Revision  2.  dated  May  14. 1993. 
that  describes  installation  of  a  new. 
improved  diffuser  case. 

Additional  infonnation  regarding 
weld  repair  requirements  for  the 
diffuser  case  rear  rail  is  contained  in  PW 
rT9D  Engine  Manual.  Part  Number 
686028.  dated  September  1.  1993. 

Since  an  un<«ife  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  PW  JT9D  series 
turbofan  engines  of  this  same  type 
design,  this  AD  revises  AD  93-19-02  to 
correct  an  error  in  paragraph  numbering 
in  the  compliance  section  and  allow 
modification  of  diffuser  cases  in 
at  I  ordance  with  previous  revisions  of 
PW  SB  No.  5805  as  an  alternative  means 
of  compliance  to  paragraph  (o)  of  this 
AD.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  des<  ribed  previously. 
Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  (ound  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ANE-33."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  1 1034,  February  26. 
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1979).  If  it  is  determined  that  this 
e^nergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39~-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
<:ontinues  to  read  as  follows: 

Authority:  49  U  S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8695  (58  FR 
51212.  October  1,  1993)  and  by  adding 
a  new  airworthiness  directive, 
Amendment  39-9038,  to  read  as 
follows: 

93-19-02  Rl  Pratt  &  Whitney:  Amendment 
3»-9038.  Docket  92-ANE-33.  Revises 
AD  93-19-02.  Amendment  39-«695. 

Applicability:  Pratt  &  Whitney  (PW)  JT9D- 
3A.  -7.  -7H.  -7A,  -7AH,  -7F.  -7J.  -20.  and 
-20J  turbofan  engines  installed  on  but  not 
limited  to  Boeing  747  series.  Airbus  A300 
series,  and  McDoanell  Douglas  DC-10  series 
aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously 

To  prevent  diffuser  case  rupture  and  an 
uncontained  engine  feilure.  accomplish  the 
following: 

(a)  For  those  diffuser  cases  that  have  not 
been  inspected  in  accordance  with  PW  Alert 
Service  Bulletin  (ASB)  No.  6076.  Revision  1. 
dated  August  20, 1992,  initially  inspect  the 
diffuser  case  for  cracks  in  accordance  with 
the  intervals  and  requirements  described  in 
paragraphs  (d).  (0.  (g).  (i).  (j).  (k).  or  (1)  of  this 
AD.  as  applicable. 

(b)  For  those  difiuser  cases  that  have  not 
t>een  inspected  in  accordance  with  PW  ASB 
No.  6076.  Revision  1.  dated  August  20. 1992. 
inspect  the  diffuser  case  rear  rail  along  the 
shell  wall  at  Boss  6  for  weld  repiair  size  in 
accordance  with  PW  ASB  No.  6076.  Revision 
1.  dated  August  20.  1992.  at  the  next  M 
flangp  separation  of  the  high  pressure  turbine 
<:ase  after  the  effective  date  of  this  AD. 
Diffuser  cases  with  weld  repairs  in  the  rear 

ail  along  the  shell  wall  of  axial  length 


greater  than  or  equal  to  1.5  inches  at  Boss  6 
must  not  be  returned  to  service.  If  the  weld 
length  is  less  than  1.5  inches,  inspect  in 
accordance  with  the  new  criteria,  improved 
technique,  intervals,  and  requirements 
defined  in  the  Accomplishment  Instmctions 
of  PW  Service  Bulletin  (SB)  No.  5591. 
Revision  7,  dated  August  25, 1992. 

Note:  Additional  information  regarding 
wuld  repair  requirements  for  the  diffuser  case 
rear  rail  is  contained  in  PW  JT9D  Engine 
Manual.  Part  Number  686028.  dated 
September  1. 1993. 

(c)  For  those  diffuser  cases  that  have  been 
inspected  in  accordance  with  PW  ASB  No. 
6076,  Revision  1.  dated  August  20. 1992. 
accomplish  the  following: 

(1)  For  diffuser  cases  that  have  weld 
repairs  in  the  rear  rail  along  the  shell  wall 

at  Boss  6  of  axial  length  greater  than  or  equal 
to  1.5  inches,  remove  firom  service  and 
replace  with  a  serviceable  part  prior  to 
further  flight. 

(2)  For  diffuser  cases  that  have  weld 
repairs  in  the  rear  rail  along  the  shell  wall 

at  Boss  6  of  axial  length  less  than  1.5  inches, 
initially  inspect  the  diffuser  case  for  cracks 
in  accordance  with  the  intervals  and 
requirements  described  in  paragraphs  (d).  (f). 
(g).  (i).  (j).  (k).  or  (i)  of  this  AD.  as  applicable. 

(3)  For  diffuser  cases  that  have  no  weld 
repairs  in  the  rear  rail  along  the  shell  wall 
at  Boss  6.  initially  inspect  the  diffuser  case 
for  cracks  in  accordance  with  the  intervals 
and  requirements  described  in  paragraphs 
(e).  (g).  (h).  (i).  (j).  (k).  or  (I)  of  this  AD.  as 
applicable. 

(d)  For  those  diffiiser  cases  that  have  been 
inspected  in  accordance  with  PW  SB  No. 
5591.  Revision  4.  dated  March  6. 1986.  that 
contained  rear  rails  with  no  cracks  at  any 
boss  location  at  the  last  ECI,  and  have  a  weld 
repair  in  the  rear  rail  along  the  shell  wall  at 
Boss  6.  perform  an  initial  ECI  of  the  diffuser 
case  rear  rail  for  cracks  in  accordance  with 
the  new  criteria  and  improved  technique 
defined  in  the  Accomplishment  Instructions 
of  PW  SB  No.  5591.  Revision  7,  dated  August 
25. 1992.  as  follows: 

(1)  For  diffuser  cases  with  greater  than  275 
cycles  in  service  (QS)  since  the  last  ECI 
performed  in  accordance  with  PW  SB  No. 
5591.  Revision  4.  dated  March  6, 1986,  on  the 
effective  date  of  this  AD.  perform  an  ECI  in 
accordance  with  the  new  criteria  and 
improved  technique  defined  in  the 
Accomplishment  Instructions  PW  SB  No. 
5591,  Revision  7.  dated  August  25. 1992. 
prior  to  accumulating  500  QS  since  the  last 
Ed  performed  in  accordance  with  PW  SB 
No.  5591.  Revision  4,  dated  March  6, 1986. 
or  prior  to  accumulating  75  CIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
first. 

(2)  For  diffuser  cases  with  less  than  or 
equal  to  275  CIS  since  the  last  EQ  perfomied 
in  accordance  with  PW  SB  No.  5591, 
Revision  4,  dated  March  6. 1986.  on  the 
effective  date  of  this  AD.  perform  an  ECI  in 
accordance  with  the  new  criteria  and 
improved  technique  defined  in  the 
Accomplishment  Instructions  of  PW  SB  No. 
5591.  Revision  7.  dated  August  25, 1992. 
prior  to  accumulating  350  CIS  since  the  last 
ECI  performed  in  accordance  with  PW  SB 
No.  5591,  Revision  4,  dated  March  6, 1986. 


(e)  For  those  diffuser  cases  that  have  been 
inspec-ted  in  accordance  with  PW  SB  No. 
5591.  Revision  4,  dated  March  6, 1986.  that 
contained  rear  rails  with  no  cracks  at  any 
boss  location  at  the  last  EQ.  and  have  no 
weld  repairs  in  the  rear  rail  along  the  shell 
wall  at  Boss  6,  perform  an  ECI  of  the  diffuser 
case  rear  rail  for  cracks  in  accordance  with 
the  new  criteria  and  improved  technique 
defined  in  the  Accomplishment  Instructions 
of  PW  SB  No.  5591.  Revision  7,  dated  August 
25,  1992.  prior  to  accimiulating  500  CIS  since 
the  last  ECI  performed  in  accordance  with 
PW  SB  No.  5591,  Revision  4.  dated  March  6, 
1986. 

(f)  For  those  diffuser  cases  that  have  been 
inspected  in  accordance  with  PW  SB  No. 
5591,  Revision  4,  dated  March  6. 1986.  that 
contained  rear  rails  with  "A"  cracks  at  Boss 
6  at  the  last  ECI,  and  have  a  weld  repair  in 
the  rear  rail  along  tne  shell  wall  at  Boss  6, 
perform  an  EG  of  the  diffuser  case  rear  rail 
for  cracks  in  accordance  with  the  new  criteria 
and  improved  technique  defined  in  the 
Accomplishment  Instructions  of  PW  SB  No. 
5591,  Revision  7,  dated  August  25. 1992, 
prior  to  accumulating  300  QS  since  the  last 
EQ  performed  in  accordance  with  PW  SB 
No.  5591,  Revision  4.  dated  March  6, 1986, 
or  prior  to  accimiulaUng  60  QS  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 

(g)  For  those  diffuser  cases  that  have  been 
inspected  in  accordance  with  PW  SB  No. 
5591,  Revision  4.  dated  March  6, 1986.  that 
contained  rear  rails  with  "A"  cracks  at  any 
boss  location  other  than  at  Boss  6  at  the  last 
ECI,  with  or  without  weld  repairs  in  the  rear 
rail  along  the  shell  wal!  at  Boss  6,  perform 
an  ECI  of  the  diffuser  case  rear  rail  for  cracks 
in  accordance  with  the  new  criteria  and 
improved  technique  defined  in  the 
Accomplishment  Instructions  of  PW  SB  No. 
5591.  Revision  7,  dated  August  25. 1992. 
prior  to  accumulating  300  CIS  since  the  last 
EQ  performed  in  accordance  with  PW  SB 
No.  5591.  Revision  4.  dated  March  16. 1986. 

(h)  For  diose  diffiiser  cases  that  have  been 
inspected  in  accordance  with  PW  SB  No. 
5591,  Revision  4.  dated  March  6, 1986.  that 
contained  rear  rails  with  "A"  cracks  at  Boss 
6  at  last  EQ.  and  have  no  weld  repairs  at 
Boss  6.  perform  an  ECI  of  the  diffuser  case 
rear  rail  for  cracks  in  accordance  with  the 
new  criteria  and  improved  technique  defined 
in  the  Accomplishment  Instructions  of  PW 
SB  No.  5591.  Revision  7.  dated  August  25. 
1992.  prior  to  accumulating  300  CIS  since  the 
last  ECI  performed  in  accordance  with  PW 
SB  No.  5591,  Revision  4,  dated  March  6, 
1986. 

(i)  For  those  diffuser  cases  that  have  been 
inspected  in  accordance  with  PW  SB  No. 
5591.  Revision  4.  dated  March  6, 1986.  and 
contained  rear  rails  with  "B"  cracks  at  Boss 
6  at  last  EQ,  with  or  without  weld  repiairs  in 
the  rear  rail  along  the  shell  wall  at  Boss  6, 
remove  from  service  and  replace  with  a 
serviceable  part  prior  to  accumulating  5  CIS 
after  the  effective  date  of  this  AD. 

(j)  For  those  diffuser  cases  that  have  been 
inspected  in  accordance  with  PW  SB  No. 
5591,  Revision  4,  dated  March  6, 1986.  and 
contained  rear  rails  with  "B"  cracks  at  any 
boss  location  other  than  Boss  6  at  last  ECI. 
with  or  without  weld  repairs  in  the  rear  rail 
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along  the  sholl  wall  at  Boss  6.  perform  an  EQ 
of  the  difhiser  case  rear  rail  for  cracks  in 
accordance  with  the  new  criteria  and 
improved  technique  defined  in  the 
Accomplishment  Instructions  of  PW  SB  No. 
5591.  Revision  7.  dated  August  25,  1992. 
prior  to  accumulating  75  CIS  since  the  last 
EQ  performed  m  accordance  with  PW  SB 
No  5591.  Revision  4.  dated  March  6. 1986. 

(k)  For  those  diffuser  cases  that  have  been 
inspected  in  accordance  PW  SB  No.  5591. 
Revision  4.  dated  March  6.  1986.  and 
contained  rear  rails  with  "C"  cracks  at  Boss 
6  at  last  EU.  with  or  without  weld  repairs  in 
the  rear  rail  along  the  shell  wall  at  Boss  6, 
remove  from  service  and  replace  with  a 
serviceable  part  prior  to  further  flight. 

(1)  For  those  diffuser  ca.ses  that  have  been 
inspected  in  accordance  with  PW  SB  No. 
5591.  Revision  4,  dated  March  6,  1986.  and 
contain  rear  rails  with  "C"  cracks  at  any  boss 
location  other  than  Boss  6  at  last  ECI.  with 
or  without  weld  repairs  in  the  rear  rail  along 
the  shell  wall  at  Boss  6.  remove  from  service 
and  replace  with  a  serviceable  part  as 
follows: 

(1)  For  shell  wall  cracks  of  greater  than  or 
equal  to  2  inches,  remove  from  service  and 
replace  with  a  serviceable  part  prior  to 
further  flight. 

(2)  For  shell  wall  cracks  of  less  than  2 
Inches,  remove  from  service  and  replace  with 
a  serviceable  part  within  5  CIS  after  the 
effective  date  of  this  AD. 


(m)  Thereafter,  perform  repetitive  EQ  of 
the  diffuser  case  rear  rail  for  cracks  in 
accordance  with  the  new  criteria,  improved 
technique,  intervals,  requirements,  and 
removal  bom  service  criteria  defined  in  the 
Accomplishment  Instructions  of  PW  SB  No. 
5591,  Revision  7,  dated  August  25,  1992. 

(n)  For  those  diffuser  cases  that  have  been 
weld  repaired  at  any  boss  location,  at  the 
next  K  Hanae  separation  of  the  diffuser  case 
after  the  effective  date  of  this  AD.  perform  a 
one-time  x-ray  inspection  of  the  diffuser  case 
rear  rail  and  sides  of  all  bosses  for  weld 
Quality  in  accordance  with  PW  SB  No.  6088, 
dated  August  5.  1992,  prior  to  installation  of 
the  diffuser  case.  Remove  any  weld  defects 
within  the  inspection  lone  in  accordance 
with  PW  SB  No  6088,  dated  August  5,  1992, 
prior  to  installation  of  the  diffuser  case. 

(o)  For  those  diffuser  cases  with  rear  rails 
that  have  been  weld  repaired  at  any  boss 
location,  incorporate  the  modifications 
described  in  PW  SB  No.  5805,  Revision  6. 
dated  September  15.  1993,  at  the  next 
removal  of  the  diffuser  case  for  repair  after 
the  effective  date  of  this  AD. 

(p)  Installation  of  an  improved  diffuser 
case  in  accordance  with  PW  SB  No.  6105, 
Revision  2,  dated  May  14,  1993,  constitutes 
terminating  action  to  the  inspections  and 
modifications  required  by  this  AD. 

Iq)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(r)  Except  for  diffuser  cases  that  have 
cracks  that  require  removal  prior  to  further 
flight,  special  flight  permits  may  be  issued  in 
accordance  with  §821.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21  19" 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished.  For  diffuser  cases  that 
have  cracks  that  require  removal  prior  to 
further  flight,  on  aircraft  that  are  eligible  for 
an  engine-inof>erative  ferry,  special  flight 
piermits  may  be  issued  in  accordance  with 
§§21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be  accomplished 
with  one  engine  inoperative. 

(s)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  the  following  PW 
service  bulletins: 
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This  incorporation  by  reference  was 
approved  previously  by  the  Director  of 
the  Federal  Register  in  accordance  with 
5  use.  552(a)  and  1  CFR  part  51  as  of 
October  18.  1993  (58  FR  51212,  October 


1. 1993).  Copies  may  be  inspected  at  the 
FAA.  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel.  12  New 
England  Exec-utive  Park.  Burlington. 
MA;  or  at  the  Office  of  the  Federal 


Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 

(t)  This  amendment  becomes  effective 
on  October  17.  1994. 
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Issued  in  Burlington.  Massachusetts,  on 
September  22. 1994. 

Mark  C  Fulmer. 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  94-24070  Filed  9-29-94;  8:45  am] 

BILUNG  CODE  4910-3-P 


Office  of  the  Secretary 

14  CFR  Part  234 

[Docket  No.  48524;  RIN  2137-AB94] 

Amendments  to  the  On-Time 
Disclosure  Rule 

AGENCY:  Research  and  Special  Programs 
Administration.  Department  of 
Transportation. 
ACTION:  Final  rule, 

SUMMARY:  This  rule  revises  the  on-time 
flight  performance  reporting 
requirements  by:  Eliminating  the 
exclusion  of  flights  delayed  or  canceled 
due  to  mechanical  problems;  adding  the 
aircraft  tail  number,  and  wheels-off  and 
wheels-on  times  for  each  flight  reported; 
adding  several  definitions;  clarifying  the 
reporting  requirements  for  a  new  flight; 
and  deleting  references  to  obsolete 
organizational  offices. 
EFFECTIVE  DATE:  fanuary  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Stankus  or  Jack  Calloway, 
Office  of  Airline  Statistics,  DAI-10. 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590-0001.  (202) 
366-4387  or  366-4383,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  4, 1992.  the  Research 
and  Special  Programs  Administration 
("RSPA")  issued  a  Notice  of  Proposed 
Rulemaking  ("NPRM")  (57  FR  58755; 
December  11, 1992)  seeking  public 
comments  on  the  proposal  to  improve 
the  on-time  flight  performance  reporting 
requirements  in  14  CFR  Part  234  Airline 
Senice  Quality  Performance  Reports. 
The  Department  proposed  to  eliminate 
the  reporting  exclusion  for  flights 
delayed  or  canceled  due  to  mechanical 
problems;  to  add  the  aircraft  tail 
number,  and  wheels-off  and  wheels-on 
time  for  each  flight  reported;  to  define 
"canceled  flight,"  "discontinued  flight," 
"diverted  flight,"  and  "extra-section 
flight";  to  clarify  the  reporting 
requirement  for  a  new  flight;  and,  to 
delete  references  to  obsolete  offices. 

Part  234  requires  the  largest  U.S.  air 
carriers  to  ref>ort  their  on-time  departure 
and  arrival  performances  for  every 


domestic  scheduled-passenger  flight 
operated  to  or  from  a  reportable  airport, 
with  the  exception  of  flights  that  are 
delayed  15  minutes  or  more,  or 
canceled,  because  of  mechanical 
problems.  A  flight  is  considered  on-time 
if  the  flight  departs  and  arrives  less  than 
15  minutes  after  its  published 
scheduled  times.  The  Department 
publishes  separate  listings  for  departure 
and  arrival  performances.  The  reporting 
system  developed  for  the  administration 
of  these  reporting  requirements  is  called 
the  On-Time  Flight  Performance 
System. 

The  U.S.  carriers  covered  by  the  Part 
234  requirements  are  those  generating  at 
least  1  percent  of  the  U.S.  domestic 
scheduled-passenger  revenues  on  a 
yearly  basis.  Currently,  there  are  ten 
carriers  reporting  the  data.  They  are 
Alaska  Airlines.  Inc.  (Alaska),  America 
West  Airlines,  Inc.  (America  West), 
American  Airlines,  Inc.  (American), 
Continental  Air  Lines.  Inc. 
(Continental),  Delta  Air  Lines,  Inc. 
(Delta),  Northwest  Airlines,  Inc. 
(Northwest).  Southwest  Airlines  Co. 
(Southwest).  Trans  World  Airlines,  Inc. 
(TWA).  United  Air  Lines,  Inc.  (United) 
and  USAir,  Inc.  (USAir). 

Reportable  airports  are  those  airports 
in  the  contiguous  48  states  generating  at 
least  1  percent  of  the  domestic 
scheduled-passenger  enplanements  on 
an  annual  basis.  There  are  29  reportable 
airports  in  1994.  In  practice,  all 
reporting  carriers  are  voluntarily 
submitting  data  for  their  entire  domestic 
scheduled-passenger  operations. 

One  of  the  main  purposes  of  the  rule 
is  to  create  a  market-based  incentive  for 
airlines  to  improve  their  service  quality 
and  schedule  reliability  for  consumers. 
The  public  availability  of  comparative 
data  on  airline  service  quality  creates 
this  market-based  carrier  incentive. 

The  addition  of  wheels-off  and 
wheels-on  times,  and  the  identification 
of  aircraft  by  tail  number,  will  enable 
the  Federal  Aviation  Administration 
(FAA)  to  analyze  air  traffic  operations 
and  create  system  models  for  use  in 
reducing  enroute  and  ramp  delays.  Air 
traffic  delays  cost  the  public  and  the 
industry  an  estimated  $8.5  billion  in 
1990.  according  to  the  FAA. 

Public  Comments 

Comments  on  the  NPRM  were 
received  from  Alaska.  American.  Deha. 
Northwest,  Southwest,  the  Air 
Transport  Association  of  America 
(ATA),  The  Port  Authority  of  New  York 
and  New  Jersey  (Port  Authority),  and 
America  West  which  filed  comments 
along  with  a  motion  for  leave  to  file  late 
comments. 


The  ATA  is  an  airline  trade 
association  with  17  U.S.  carrier 
members  and  two  Canadian  air  carrier 
associate  members.  Of  the  ten  carriers 
currently  reporting  on-time  flight 
performance  data.  America  West  is  the 
only  n on- ATA  member.  The  ATA  stated 
that  Alaska.  Northwest  and  Southwest 
did  not  join  in  ATA's  comments  to  the 
NPRM. 

The  comments  address  safety, 
alternative  data  sources,  the  proprietary 
nature  of  aircraft  tail  number  data, 
eUmination  of  the  rule  in  its  entirety, 
the  addition  of  new  data  items  and 
definition  changes.  Each  of  these 
subjects  is  addressed  under  a  separate 
caption. 

Safety 

Northwest,  Southwest  and  America 
West  opposed  the  elimination  of  the 
mechanical  exclusion. 

Northwest  b«lievei»  the  existing  rule 
balances  the  need  for  consimier 
information  with  safety,  and  gives 
carriers  an  incentive  to  engage  in 
realistic  scheduling.  Northwest  states  it 
has  placed  a  high  priority  on  improving 
its  on-time  performance,  and  has 
developed  a  comprehensive  system 
which  includes  employee  training  to 
assure  flights  are  dispatched  on  time. 
However,  Northwest  also  states  that  it 
has.  and  always  will  place  safety  ahead 
of  on-time  flight  t>erformance. 
Consequently,  it  has  instructed  its 
employees  to  ignore  on-time  flight 
performance  when  safety  is  an  issue. 
Northwest  believes  the  proposed  change 
will  make  on-time  flight  performance  an 
issue  that  employees  may  wrongly 
consider  when  making  decisions  that 
have  major  safety  implications. 
Northwest  states  it  does  not  want  its 
employees  to  feel  pressure  to  choose 
between  safety  and  on-time  flight 
performance.  Northwest  believes  the 
current  rule  is  an  unqualified  success, 
and  should  not  be  amended  to  include 
mechanical  delays  and  mechanical 
cancellations. 

Southwest  believes  the  policy  of  each 
air  carrier  is  "safety  first."  However, 
Southwest  feels  a  carrier  cannot 
guarantee  that  an  employee's 
commitment  to  safety  will  not  be 
affected  by  a  desire  to  see  the  carrier  do 
well  in  its  on-time  flight  performance. 
Southwest  contends  including 
mechanical  delays  in  the  reported  fligh*. 
records  will  intensify  the  conflict 
between  safety  and  on-time 
performance. 

Southwest  states  the  Research  and 
Special  Programs  Administration 
(RSPA)  did  not  reveal  any  need  for  the 
proposed  change  in  the  treatment  of 
mechanical  delays,  other  than  the 
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Inspector  General's  (iC>)  audit  report 
which  found  minor  discrepancies  in 
some  nonreported  flights.  After  the  IG 
audit.  RSPA  issued  an  a(xx>unling  and 
reporting?  dirwctive  on  the  sub(ect  of 
nonreported  mechanical  delays  and 
mechanical  cancellations.  Southwest 
a&serts  a  follow-up  audit  has  not  been 
conducted,  and  concludes  that  there  is 
no  evid«nce  that  the  problem  (.ontinues 
to  exist. 

Southwest  further  states  that  in  a  1990 
internal  DOT  memorandum.  RSPA 
expressed  concern  with  the  IG's 
suggestion  that  mechanical  delays  and 
mecJianical  cancellations  shouJd  be 
collected  with  a  suppression  code  to 
enable  DOT  to  continue  excluding  those 
flights  from  the  monthly  consumer 
report.  RSPA  commented  that  collecting 
data  on  meciianical  delays  and 
mechanical  cancellations  would 
duplicate  FAA's  collection  and  would 
be  counter  to  DOT's  current  policy 
RSPA  also  questioned  whether  (he  data 
on  mechanical  delays  and  mec:hanical 
cancellations  could  be  protected  under 
the  Freedom  of  Information  Act  (5 
U.S.C  5521  (FOIA). 

In  response  to  Southwe&t's  contention 
that  the  NPRM  did  not  reveal  any  need 
for  eliminating  the  mechanical 
exclusion,  other  than  the  IG's 
rHcommendation.  RSPA  notes  that  the 
NPRM  specifically  stated.  'The 
improved  modifications  in  the  reporting 
system  would  result  in  improved 
consumer  information  .  .  ."  (57  FR 
58756). 

As  asserted  by  Southwest,  the 
Department  did  not  conduct  a  follow-up 
audit  on  the  exclusion  of  flights 
impacted  by  mechanical  problems. 
Southwest,  therefore,  concludes  there  is 
no  evidence  as  to  (arrier  reporting 
compliance  after  RSPA  issued  its 
accounting  and  reporting  directive  to 
clarify  the  reporting  instructions. 
However,  the  Department's  de<:ision  to 
propose  eliminating  the  me<iianical 
exclusion  rendered  a  follow-up 
unneces.sary. 

Southwest  also  states  that  RSPA  even 
had  concerns  about  collecting  data  on 
mechanical  delays  and  mechanical 
cancellations,  as  the  collection  would 
duplicate  an  existing  FAA  collection 
and  be  counter  to  Departmental  policy. 
While  RSPA  did  express  coiM;ums  about 
the  suggestion  to  collect  mechanical 
delays  and  mechanical  cancellations 
and  suppress  that  infajrmation  in  the 
data  base.  RSPA's  concerns  were  with 
its  ability  to  withhold  the  mechanical 
data  horn  pubUc  release.  RSPA  believed 
it  would  be  required  to  release  the 
mechanical  data  under  the  FOiA  even  if 
a  suppression  code  were  used.  Also. 
RSPA  questioned  whether  the  reporting 


of  specific  mechanical  data  to  RSPA  and 
the  FAA  was  duplicate  reporting,  which 
would  be  counter  to  the  Paperwork 
Reduction  Act  (44  U.S.C  Chapter  35). 
This  concern  has  been  addressed 
because  carriers  would  not.  under  this 
rule,  report  specific  mechanical  data  to 
the  Department.  All  fUgbts  would  be 
reported,  with  no  distinction  between 
flights  impacted  by  mechanical  delays 
and  those  flights  impacted  by  other 
delays. 

America  West  requests  the  present 
exclusions  for  mechanical  delays  and 
mechanical  cancellations  be  retained. 
The  carrier  believes  DOT  would  be  ill- 
advised  to  make  any  changes  in  the 
existing  regulations,  unless  IX3T  can 
assure  the  change  will  not  cause  "one 
employee  at  one  airline  on  one  occasion 
to  send  out  an  aircraft  in  order  to  avoid 
having  a  iate'  flight  and  that  an  incident 
or  accident  occurs." 

The  Department  does  not  believe 
reporting  mechanical  delays  and 
mechanical  cancellations  would  cause 
an  employee  to  compromise  safety  to 
improve  an  airline's  on-time 
performance.  Under  the  present  system, 
an  employee  could  easily  improve  its 
employer's  on-time  performance  by 
miscategorizing  a  delayed  flight  as  a 
mechanical  delay.  The  IG's  report  did 
not  find  a  pattern  of  this  type  of 
behavior  at  any  of  the  reporting  carriers. 
Rather,  some  flights  were  reported  as 
delayed  flights  that  should  have  been 
excluded  as  mechanical  delays,  while 
other  flights  that  were  called 
mechanical  delays  were  actually 
delayed  for  other  reasons.  In  no  case 
was  a  carrier's  monthly  on-time 
performarice  ranking  affected  by 
misclassiHcation  of  flights.  Given  the 
fact  employees  did  not  attempt  to 
improve  on-time  performance  by 
intentionally  misclassifying  flights,  the 
Department  does  not  believe  employees 
will  violate  FAA  regulations,  risk  their 
own  jobs,  and  threaten  passenger  safety 
by  dispatching  unairworthy  aircTaft  to 
improve  on-time  perfonman<:e. 

Moreover,  the  Department  Iwlieves 
the  elimination  of  the  exclusion  for 
mechanical  delays  and  mechanical 
cancellations  will  provide  better 
consumer  information  since  aircraft 
dispatch  reliability  will  now  be  a  factor 
in  a  carrier's  on-time  performance.  For 
example,  two  carriers  each  ground  one 
of  their  aircraft  for  a  day  because  of 
mechanical  problems.  Carrier  A  fulfills 
its  schedule  using  a  backup  aircraft.  All 
of  Carrier  As  flights  are  on-time  except 
for  the  last  flight  operated  with  the 
backup  aircraft.  C&mer  B  does  not  have 
a  backup  aircraft  available,  so  it  cancels 
eight  flights  that  were  to  be  operated 
with  the  disabled  aircraft.  Carrier  B 


fulfills  the  rest  of  its  schedule  in  a 
timely  manner.  Under  the  mechanical 
exclusion  provision.  Carrier  B  would 
have  the  better  on-time  flight 
performance  for  that  day  even  though  it 
was  without  a  backup  aircraft  and 
cancelled  eight  flights. 

The  present  system,  in  some 
circumstances,  penalizes  the  carrier 
with  the  more  reliable  service. 
Elimination  of  the  mechanical  exclusion 
would  end  this  inequity.  If  the  previous 
example  were  based  on  the  new  rule, 
the  carrier  meeting  its  schedule  with 
backup  equipment  would  have  the 
better  on-time  rating.  The  availability  of 
this  additional  information  would  result 
in  a  more  accurate  p>ortrayal  of  a 
carrier's  flight  operation,  thereby 
enabling  the  consumer  to  make  a  more 
informed  flight-selection  decision. 
Furthermore,  the  elimination  of  the 
exclusion  should  benefit  the  on-time 
rankings  of  carriers  with  more  effective 
preventive  maintenance  programs 
because  such  carriers  would  experience 
fewer  mechanical  delays  and 
mechanical  cancellations. 

The  Department  intends  for  the 
airlines  to  continue  to  put  safety  first, 
and  to  train  their  employees 
accordingly.  As  Northwest  stated,  it  too 
always  places  safety  ahead  of  on-time 
performance  and  instructs  Its  employees 
to  do  the  same  when  there  is  a  conflict 
between  timeliness  and  safety.  The 
Department  is  confident  all  carriers 
operate  in  the  same  manner  as 
Northwest.  The  change  in  the  reporting 
requirements  in  14  LtK  i'art  234  does 
not  affect  the  requirement  under  14  CFR 
§§  121.703  and  121.705  that  earners 
report  equipment  malfunctions  to  the 
FAA.  It  is  important  to  remember  the 
Department  is  not  establishing  a 
required  level  of  performance  that  eath 
carrier  must  meet.  Rather,  the 
Department  merely  discloses  to  the 
public  the  carriers'  on-time  performance 
by  month.  The  pubhc  will  be  better 
informed  when  each  carrier  reports  its 
complete  schedule 

ATA,  American  and  Delta  filed  in 
support  of  the  proposed  amendment. 
They  contend  the  elimination  of  the 
exclusion  would  not  compromise  safety 

ATA  does  not  believe  the  elimination 
of  the  exclusion  will  adversely  affect 
reporting  air  carriers  or  the  travelling 
public.  The  inclusion  of  me<hanical- 
delav  and  mechanical-cancellation 
information  will  give  those  interested  in 
air  carrier  flight  performance  a  better 
picture  of  flight  delay  and  cancellation 
activity.  The  safety  of  passengers  and 
crew  is  the  most  important 
responsibility  of  air  carriers.  ATA  states 
that  carriers  devote  enormous  resourires 
and  attention  to  hilfilling  that 
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responsibility.  ATA  does  not  believe  the 
elimination  of  the  mechanical-delay  and 
mechanical-cancellation  exclusion  will 
induce  ATA  members  to  dispatch 
aircraft  that  are  unairworthy,  or  have 
any  other  adverse  effect  upon  aviation 
safety. 

American  believes  that  carriers  would 
not  risk  safety  for  competitive  reasons. 
Reporting  all  flights  would  "provide 
consumers  with  a  more  accurate  picture 
of  a  carrier's  overall  on-time  record, 
which  is  the  reason  for  the  rule  in  the 
first  place." 

Delta  states  that  it  has  incurred 
considerable  unnecessary  expense  to 
exclude  the  mechanical  delays  and 
mechanical  cancellations,  and  argues 
that  their  inclusion  will  not  have  a 
negative  effect  on  the  safety  of  airline 
operations.  Moreover,  the  existing  rule 
"has  the  effect  of  punishing  carriers 
with  better  dispatch  reliability  records 
relative  to  their  comp>etitors." 

The  Port  Authority  also  believes 
safety  would  not  be  compromised  by  the 
inclusion  of  maintenance-related  delays; 
and.  the  proposed  changes  would 
provide  consumers  with  more  useful 
information  to  make  informed 
decisions. 

Alternative  Data  Sources — Wheels-Of!/ 
On  Times 

While  not  objecting  to  the  reporting  of 
wheels-off  and  wheels-on  data,  ATA 
does  not  believe  airlines  should  be 
required  to  submit  data  that  the  agency 
itself  could  compile. 

Delta  believes  the  wheels-off,  wheels- 
on  and  tail  number  data  could  provide 
the  FAA  with  valuable  information  for 
improving  the  air  traffic  control  system. 
However,  Delta  also  believes  carriers  are 
already  providing  much  of  this 
information  to  the  FAA.  and  questions 
whether  reporting  the  same  data  in  a 
different  format  is  cost  justified. 

The  Port  Authority  believes  the 
additional  data  items  will  significantly 
benefit  the  study  and  reduction  of  air 
traffic  delays.  By  measuring  wheels-off/ 
on  times  against  gate  departure/arrival 
times,  an  airport  operator  can  better 
assess  the  efficiency  of  its  airfield  layout 
and  take  action  to  improve  traffic  flow 
and  reduce  ground  delays,  which  the 
authority  estimates  account  for  70 
percent  of  the  total  aircraft  delay  time  at 
its  airports. 

Alaska  believes  carrier  submission  of 
wheels-off  and  wheels-on  time  data  is 
unnecessary  and  unjustified.  The 
proposed  elements  should  be  based  on 
DO'T's  on-time  flight  performance  needs 
rather  than  on  FAA's  air  traffic  control 
needs. 

By  collecting  wheels-off  and  wheels- 
on  times  and  tail  numbers,  the  FAA  will 


be  able  to  use  the  on-time  flight 
performance  data  base  to  track  flight 
delays.  It  is  cost  efficient  to  add  these 
data  items  to  an  existing  data  base  rather 
than  to  create  a  new  one. 

The  Department  agrees  with  Alaska 
that  wheels-off  and  wheels-on  times  are 
not  needed  for  consumer  information 
purposes,  although  consumers  would 
benefit  directly  from  reduced  aircraft 
delays. 

There  is  an  existing  company  that  is 
a  potential  data  source  for  aircraft  tail 
nimibers,  and  wheels-off  and  wheels-on 
times.  Through  its  tracking  system,  the 
company  captures  these  data  elements 
for  all  scheduled  domestic  flights  for  six 
of  the  ten  reporting  air  carriers. 

The  Department  would  accept  carrier 
data  through  any  outside  company,  if 
the  proper  arrangements  can  be  made 
for  data  transmittal.  A  carrier  must  give 
its  permission  to  the  outside  company 
to  provide  the  data  to  the  government 
without  cost  to  the  government. 

Proprietary  Data — Aircraft  Tail 
Number 

The  collection  of  tail  number  data 
will  benefit  the  FAA  directly,  by  giving 
the  FAA  the  necessary  information  to 
track  aircraft  throughout  the  air  traffic 
system.  This  tracking  will  enable  the 
FAA  to  reduce  aircraft  delays,  thereby 
benefiting  the  consumer. 

ATA  opposes  collecting  aircraft  tail 
number  information  because  it  believes; 
(1)  The  information  is  proprietary  and 
very  sensitive;  (2)  there  is  an 
appreciable  cost  burden  to  the  carrier, 
especially  to  one  carrier  that  tracks  its 
aircraft  by  nose  numbers  rather  than  tail 
numbers;  and  (3)  consumers  would  not 
derive  any  benefits  from  the  reporting  of 
tail  numbers. 

ATA  believes  that  the  availabiUty  of 
tail-number  data  would  enable  a  person 
to  determine  the  way  a  carrier  deploys 
its  aircraft  throughout  its  route  system. 
Thus,  the  reporting  would  reveal  basic 
management  decisionmaking.  ATA 
argues  that  such  fundamental  business 
decisions  should  not  be  required  to  be 
disclosed  in  monthly  reports  to  the 
government. 

The  claim  that  data  are  proprietary  in 
nature  does  not  preclude  the 
Department  from  collecting  the  data. 
FOIA  provides  safeguards  from  the 
public  disclosure  of  proprietary 
information.  Moreover,  the  Department 
has  no  plans  for  routine  public  release 
of  tail-number  data.  A  carrier  objecting 
to  public  disclosure  of  tail-number  data 
may  file  a  motion  under  the 
Department's  regulation  14  CFR 
§  302.39  Objections  to  public  disclosure 
of  information.  Such  a  motion  would  be 


reviev.'ed  under  the  requirements  of 
FOIA. 

The  adoption  of  the  tail  number 
requirement  would  not  resuh  in  an 
"appreciable"  cost  to  the  carriers,  since 
most  of  them  already  track  their  aircraft 
movements  by  tail  number.  While  ATA 
states  one  of  its  member  carriers  tracks 
its  aircraft  by  nose  number  instead  of 
tail  number,  no  individual  carrier  has 
stated  it  would  have  difficulty  in 
supplying  data  by  tail  number.  A  carrier 
could  easily  program  a  bridge  for 
converting  its  nose  number  to  a  tail 
number  for  Part  234  reporting  purposes. 
If  this  is  not  feasible,  the  carrier  may 
contact  the  Office  of  Airline  Statistics 
(OAS)  to  make  other  arrangements  for 
tracking  aircraft  through  the  carrier's 
system.  Any  air  carrier  may  request  a 
waiver  under  14  CFR  §234.12  from  the 
on-time  flight  performance  reporting 
provisions. 

Eliminate  On-Time  Flight  Performance 
Reporting 

Alaska  stated  the  Department  should 
initiate  a  rulemaking  to  see  whether  the 
existing  on-time  performance 
requirements  should  be  eliminated, 
rather  than  imposing  additional 
reporting  requirements.  Alaska  believes 
the  airline  industry's  condition  is  far  too 
dire  to  permit  the  continuation  of  a 
reporting  regulation  which  Alaska 
argues  has  no  appreciable  influence  on 
consumer  choice  or  industry  scheduling 
conduct.  Alaska  does  not  adjust  its 
schedules  based  on  on-time 
performance  ratings.  Its  scheduling 
practices  are  tied  to  its  internal  schedule 
monitoring  system  that  uses  departure 
times,  in  contrast  to  the  Department's 
arrival-based  reporting  reouirement. 

Alaska  believes  that  collection  of 
additional  data — mechanical  delays  and 
mechanical  cancellations,  wheels-off 
and  wheels-on  times,  and  aircraft  tail 
numbers — is  unnecessary  and 
unjustified  until  the  current  reporting 
requirements  are  shown  to  have 
improved  carrier  scheduling  conduct. 

"The  Department  disagrees  with 
Alaska's  position  that  carrier  on-time 
performance  is  unaffected  by  the 
reporting  requirements.  In  its  answer  to 
this  rulemaking,  Northwest  stated  it  has 
made  changes  to  its  schedule  to  improve 
on-time  performance.  On  May  17. 1993, 
Delta  implemented  a  system-wide 
communication  program  to  improve  its 
on-time  performance.  Given  the 
industry's  improvement  in  on-time 
flight  performance  since  the  reporting 
requirement  was  instituted  in  1987,  the 
Department  believes  most  carriers  have 
made  similar  changes.  Before  the 
reporting  regulations  were  in  effect,  a 
Department  investigation  into 
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scheduling  practices  oi  selected  air 
carriers  at  four  major  airports  dmciosed 
that  25  to  60  percent  of  tiiose  carriers' 
scheduled  flights  were  more  than  15 
minutes  late  (52  FR  34056.  September  9. 
1987).  Today,  more  than  80  percent  of 
the  reporting  carriers  flights  are  on 
time.  On-time  flight  disclosure  helps  to 
eliminate  deceptive  scheduling 
practices  by  carriers,  to  the  benefit  of 
consumers. 

Alaska  believes  departure  times, 
rather  than  arrival  times,  are  a  better 
indicator  of  a  carrier's  reliability.  The 
Department  disagrees.  Consumers  are 
more  interested  in  arrival  times,  because 
they  have  meetings  to  attend  or  may 
have  somebody  meeting  them  at  the 
destination  airport.  Consumers  also 
consider  elapsed  flight  time  when 
selecting  an  air  carrier.  If  arrival  times 
were  ignored,  schedule  times  could  be 
shaved  to  make  them  more  appealing  to 
consumers.  If  the  flights  departed  on 
time,  the  carrier  would  have  a  100 
percent  on-time  record  even  if  every 
flight  arrived  a  half-hour  late.  Such 
information  would  be  very  deceptive  to 
the  consumer. 

New  Data 

American  suggested  the  Department 
collect  aircraft-type  data  along  with  the 
other  proposed  data  elements,  as  a 
means  of  increasing  the  utility  of  the 

data. 

The  Department  agrees  with 
American  that  aircraft-type  data  are 
useful  for  tracking  the  number  of 
passengers  affected  by  aircraft  delays. 
However,  the  Defwrtment  can  convert 
tail-number  information  into  aircraft- 
type  data  using  the  aircraft  inventory 
data  base  maintained  from  the  rarriers' 
Schedule  B— 4.1  Inventory  of  Airframes 
and  Aircraft  Engines  and  B-7  Airframe 
and  Aircraft  Engine  Acquisitions  and 
ReUremt^nts.  TlMse  schedule*  provide 
aircrah  type  by  tail  number.  Thus.  DOT 
does  not  need  air  carriers  to  supply 
aircraft-type  information  with  its  Part 
234  submission. 

Definitions 

Delta  suggested  minor  changes  or 
clanHcalions  to  some  of  the  definitions 
in  the  proposed  rule.  Delta 
recommended  RSPA  clarify  whether 
days  mean  calendar  days  or  twenty-four 
hour  periods.  Delta  alao  recommended 
RSPA  revise  "diverted  flight  "  to  reed: 
"A  diverted  flight  means  a  flight  which 
is  not  operated  from  the  originating 
pointis)  to  each  of  the  destinations  set 
forth  in  the  earner's  published 
schedule.  " 

The  Department  agrees  with  Delta's 
comments  concerning  the  defiiutions, 
and  has  amended  the  definitions  in  the 


tuial  rule  to  siiow    days"  mean  calendar 
days,  and  "diverted  flight"  means  a 
flight  operated  from  the  scheduled 
origin  point  to  a  point  other  than  the 
scheduled  destination  point  in 
accordance  with  the  carrier's  pubUshed 
schedule.  Also,  sines  the  ensiling  flight 
segment  from  the  nonscheduled 
destination  airport  is  not  a  scheduled 
departure,  that  flight  segment  is  not 
reported  under  Part  234. 

Teduiical  Directive 

A  Technical  Directive  was  issued 
with  the  original  rule  in  1987 
(Appendix  I-Reporting  Directive-Office 
of  Aviation  Information  Management, 
RSPA.  52  FR  34073.  September  9.  1987). 
which  instructed  carriers  on  the  proper 
reporting  format.  Since  then,  the 
Technical  Directive  has  been  updated 
by  other  accounting  and  reporting 
directives,  which  were  issued  by  OAS. 
RSPA  will  reissue  the  Technical 
Directive  to  the  industry  concurrently 
with  the  publication  of  this  rule  in  the 
Federal  Register.  The  reissued 
Technical  Directive  includes  the 
changes  made  in  this  rulemaking  and 
other  effective  revisions  made  in 
previous  Accounting  and  Reporting 
Directives.  The  major  revision  in  the 
Technical  Directive  is  in  the  ADP  area. 

Rulemaking  An^lrse^  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  considered  a 
significant  regulatory  action  under 
seclion  3(0  of  Executive  Order  12866 
and,  therefore,  was  subject  to  review  by 
the  Office  of  Management  and  Budget. 

This  rule  is  considered  significant 
under  the  regulatory  policies  and 
procedures  of  the  IDepartment  of 
Transportation  (44  FR  11034)  The 
purpose  of  the  rule  is  to  improve 
consumer  information  on  carrier  on- 
time  flight  performance  while,  at  the 
same  time,  reducing  carrier  costs  for 
providing  such  information  and 
providing  the  FAA  with  the  necsMary 
data  to  reduce  flight  delays.  These 
objectives  will  be  achieved  by  amending 
14  CFR  Part  234  The  savings  would  be 
derived  from  the  decrease  in  air  traffic 
delays,  resulting  from  FAA's  more 
efficient  management  of  air  traffic.  The 
FAA  estimated  a  mere  1  percent 
reduction  in  delays  would  produce  a 
cost  savings  of  $85  million  to  the  public 
and  industry.  According  to  a  study 
conducted  by  FAA's  Information 
Systems  Branch,  the  total  cost  of  air 
traffic  delays  for  calendar  year  1990  was 
$8.5  billion.  More  recently,  on  May  27, 
1993,  in  testimony  before  the  National 
Commission  to  Ensure  a  Strong 


Competitive  Airline  Industry,  Mr. 
Joseph  M.  Del  Baizo.  the  FAA's  Acting 
Administrator,  st.itwi  the  .^TA  estimates 
that  air  traffic  delays  impose  annual 
costs  of  $8  billion  on  the  nation's 
airliries  and  air  travelers. 

The  industry-wide  (.-ost  for  adding  the 
three  data  items  at  i.ssue  would  be  a  one- 
time programming  and  testing  cost  of 
approximately  $34,000,  ten  carriers  at 
$3,400  per  carrier.  Once  the 
programming  is  in  place,  the  annual 
cost  to  the  carriers  would  be 
approximately  $1,000  per  carrier.  The 
economic  benefits  to  the  industry,  as 
well  as  to  the  consumer,  far  outweigh 
the  cost  of  supplying  the  data. 
Eliminating  the  exclusion  of  flights  that 
are  delayed  by  mechanical  problems  in 
the  carriers'  on-time  performance 
reports  should  result  in  a  net  savings  to 
the  air  carriers.  Delta  stated  that  the 
mechanical  exclusion  has  reused  it  to 
incur  unnecessary  expenses.  While  the 
elimination  of  the  meichanical  exclusion 
will  require  carriers  to  report  more  data 
to  DOT,  the  carriers  will  not  be  required 
to  identify  the  cause  of  the  delays  and 
to  filter  out  those  flights  delayed  by 
mechanical  problenis.  The  end  result 
will  be  better  consumer  information  and 
a  cost  savings  to  the  reporting  air 
carriers.  The  NPRM  estimated  the 
elimination  of  the  mechanical  exclusion 
should  save  the  airline  industry  at  least 
$154,000.  Although  the  Department 
encouraged  carriers  to  comment  on  this 
estimate.  Delta  was  the  only  carrier  that 
did:  however.  Delta  did  not  quantify 
costs.  A  regulatory  evaluation  has  bwen 
prepared  and  placed  in  the  rulemaking 
docket.  In  the  notice  of  proposed 
rulemaking,  the  Department  estimated 
there  was  a  potential  annual  savings  to 
the  airline  industry  and  to  the  general 
public  of  $85  milhon. 

This  rule  is  consistent  with  the 
objectives  of  the  executive  order 
because  the  rule  creetes  market  based 
incentives  for  carriers  to  improve  their 
on-lime  flight  performance  by  providing 
consumers  with  superior  information 
with  which  to  make  informed  choices. 

The  amendments  to  14  OK.  Part  234 
enable  the  Department  to  readily  verify 
that  the  oarriers  are  in  compliance  with 
the  reporting  requirements.  The 
Department  will  be  able  to  match  a 
carrier's  reported  flights  with  the 
carrier's  scheduled  flights  as  listed  in 
the  Official  Airline  Guide.  Previously, 
such  a  matching  was  not  possible, 
because  carriers  did  not  report 
qualifying  mechanical  delays  and 
mechanical  cancellations. 

Title  14  CFR  Part  234  does  not  specify 
an  on-time  flight  performance  standard 
which  carriers  must  meet.  Rather,  the 
carriers'  reports  provide  consumers  with 
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information  on  carrier  performance, 
which  the  consumer  may  use  in  carrier 
selection. 

On-time  flight  performance  data  are 
pertinent  information  for  state  or  local 
airport  operators.  The  Port  Authority 
filed  in  support  of  the  amendments  to 
14  CFR  234. 

The  amendments  to  14  CFR  Part  234 
simplify  carrier  reporting  by  eliminating 
the  special,  and  sometimes  complicated, 
treatment  of  flights  affected  by 
mechanical  delays. 

The  three  new  data  items  were  added 
at  the  request  of  the  FAA,  who  will  now 
be  able  to  use  the  existing  data  base  as 
a  more  complete  source  of  information 
for  airport  and  enroute  delay  studies. 
This  action  negates  the  need  for  the 
FAA  to  create  a  data  base  of  its  own. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism")  and  DOT  has 
determined  the  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

I  certify'  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  will  affect  only  large 
certificated  U.S.  air  carriers  accounting 
for  at  least  1  percent  of  U.S.  domestic 
scheduled  passenger  revenues  (over 
$450  million  annually  for  the  12  months 
ended  March  31,  1993).  The 
Department's  economic  regulations 
define  "large  certificated  air  carrier"  to 
include  U.S.  air  carriers  holding  a 
certificate  issued  under  section  401  of 
the  Federal  Aviation  Act  of  1958.  as 
amended,  that  operate  aircraft  designed 
to  have  a  maximum  passenger  capacity 
of  more  than  60  seats  or  a  maximum 
payload  capacity  of  more  than  18,000 
pounds.  Consequently,  small  carriers 
are  not  affected  by  this  final  rule. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
were  sent  at  the  NPRM  stage  to  the 
Office  of  Management  and  Budget  in 
accordance  with  44  U.S.C.  Chapter  35 
under  OMB  NO:  2138-0041.  The  final 
rule  adopts  those  requirements.  OMB 
has  approved  14  CFR  Part  234  through 
July  31,  1995.  .\DMINISTRATION: 
Research  and  Special  Programs 
Administration;  TITLE:  Airline  Service 
Quality  Performance  Reports:  NEED 
FOR  INFORMATION:  Consumer 
Information  and  Flight  Data  for  Air 
Traffic  Control;  PROPOSED  USE  OF 


INFORMA-nON:  Consumer  Publications 
and  Modeling  for  Studying  and 
Reducing  Air  Traffic  Delays: 
FREQUENCY:  Monthly:  BURDEN 
ESTIMATE:  1.780:  AVERAGE  BURDEN 
HOURS  PER  RESPONDENT  178.  For 
furthCT  information  contact:  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street, 
S.W.,  Washington,  D.C.  20590-0001, 
(202)  366-4735  or  Transportation  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  3228.  Washington.  D.C  20503. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  2137-AB94 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  14  CFR  Part  234 

Advertising,  Air  carriers.  Consumer 
protection.  Reporting  requirements. 
Travel  agents.  Mishandled  baggage 
reports. 

Final  Rule 

Accordingly,  RSPA  amends  14  CFR 
Part  234  Airline  Service  Quality 
Performance  Reports  as  follows: 

PART  234— AIRLINE  SERVICE 
QUALITY  PERFORMANCE  REPORTS— 
[AMENDED] 

1.  The  authority  for  Part  234  is  revised 
to  read  as  follows: 

Authority:  49  U.S.C  40-101,  40114,  41702. 
41708  and  41712;  5  U.S.C.  553(e)  and  14  CFR 
302.38. 

2.  Section  234.2  Definitions  is 
amended  by  revising  the  definitions  of 
reportable  flight  and  reporting  carrier, 
removing  the  definitions  of  mechanical 
delay  and  mechanical  cancellation;  and 
adding  new  definitions  in  alphabetical 
order  as  follows: 

§234.2    Definitions. 

For  the  purpose  of  this  part:  Cancelled 
flight  means  a  flight  operation  that  was 
not  operated,  but  was  listed  in  a 
carrier's  computer  reservation  system 
within  seven  calendar  days  of  the 
scheduled  departure. 

Discontinued  flight  means  a  flight 
dropf)ed  from  a  carrier's  computer 
reservation  system  more  than  seven 
calendar  days  before  its  scheduled 
departure. 

Diverted  Flight  means  a  flight  which 
is  operated  from  the  scheduled  origin 


point  to  a  point  other  than  the 
scheduled  destination  point  in  the 
carrier's  published  schedule.  For 
example,  a  carrier  has  a  published 
schedule  for  a  flight  from  A  to  B  to  C. 
If  the  carrier  were  to  actually  fly  an  A 
to  C  operation,  the  A  to  B  s€^ent  is  a 
diverted  flight,  and  the  B  to  C  segment 
is  a  cancelled  flight. 

Extra-section  flight  means  a  flight 
conducted  as  an  integral  part  of 
scheduled  passenger  service,  that  has 
not  been  provided  for  in  published 
schedules  and  is  required  for 
transportation  of  traffic  that  cannot  be 
accommodated  on  the  regularly 
scheduled  flight. 
*        •        •        »        • 

Reportable  flight  means  any  nonstop 
flight,  including  a  mechanically  delayed 
flight,  to  or  from  any  airport  within  the 
contiguous  48  states  that  accounts  for  at 
least  1  percent  of  domestic  scheduled- 
passenger  enplanements  in  the  previous 
calendar  yeeir,  as  reported  to  the 
Department  pursuant  to  Part  241  of  this 
title.  Qualifying  airports  will  be 
specified  periodically  in  accounting  and 
reporting  directives  issued  by  the  Office 
of  Airline  Statistics. 

Reporting  carrier  means  an  air  carrier 
certificated  under  section  401  of  the 
Federal  Aviation  Act  of  1958  that 
accounted  for  at  least  1  percent  of 
domestic  scheduled-passenger  revenues 
in  the  12  months  ending  March  31  of 
each  year,  as  reported  to  the  Department 
pursuant  to  Part  241  of  this  title. 
Reporting  carriers  will  be  identified 
periodically  in  accounting  and  reporting 
directives  issued  by  the  Office  of  Airline 
Statistics. 

Wet-leased  flight  means  a  flight 
operated  with  a  leased  aircraft  and  crew. 

3.  Section  234.4  is  amended  by 
revising  p>aragraphs  (a)  and  (b). 
redesignating  paragraphs  (c)  and  (d)  as 
(e)  and  (f),  respectively,  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as  follows: 

§  234.4    Reporting  of  on-time  performance. 

(a)  Each  reporting  carrier  shall  file 
RSPA  Form  234  "On-Time  Flight 
Performance  Report"  with  the  Office  of 
Airhne  Statistics  on  a  monthly  basis, 
setting  forth  the  information  for  each  of 
its  reportable  flights  held  out  in  the 
Official  Airline  Guide  (OAG),  in  the 
computer  reservations  systems  (CRS).  or 
in  other  schedule  publications.  The 
reportable  flights  include,  but  are  not 
limited  to,  cancelled  flights, 
mechanically  cancelled  flights,  diverted 
flights,  new  flights  and  wet-leased 
flights.  The  report  shall  be  made  in  the 
form  and  manner  set  forth  in  accounting 
and  reporting  directives  issued  by  the 
Director,  Office  of  AirUne  Statistics,  and 
shall  contain  the  following  information: 
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(1)  Carrier  and  flight  number. 

(2)  Aircraft  tail  number. 

(3)  Origin  and  Destination  airport 
codes. 

(4)  Published  OAG  departure  and 
arrival  limes  fur  each  scheduled 
operation  of  the  flight. 

(5)  CR.S  s<;heduled  arrival  and 
departure  time  for  each  scheduled 
operation  of  the  flight. 

(6)  Actual  departure  and  arrival  time 
for  each  operation  of  the  flight. 

(7)  Difference  in  minutes  between 
OAG  and  CRS  scheduled  arrival  times. 

(81  Difference  in  minutes  between 
OAG  and  CRS  scheduled  departure 
times. 

(91  Actual  wheels-off  and  wheels-on 
times  for  each  operation  of  the  flight. 

(10)  Date  and  day  of  week  of 
scheduled  flight  operation. 

(11)  Scheduled  elapsed  time, 
according  to  CRS  schedule. 

(12)  Actual  elapsed  time. 

(13)  Amount  of  departure  delay,  if 

any. 

(14)  Amount  of  arrival  delay,  if  any. 

(15)  Amount  of  elapsed  time 
differen<:e.  if  any 

(b)  When  reporting  the  information 
specified  in  paragraph  (a)  of  this  section 
for  a  diverted  flight,  a  reporting  carrier 
shall  use  the  ong/nn/ sc:heduled  flight 
number  and  the  original  scheduled 
origin  and  destination  airport  codes. 

(c)  A  reporting  carrier  shall  report  the 
information  speinfied  in  paragraph  (a)  of 
this  set;tion  for  a  new  flight  beginning 
with  the  first  day  of  the  new  s(  heduied 
operation. 

(d)  A  reporting  carrier  shall  not  report 
the  information  spe<:iried  in  paragraph 
(a)  of  this  section  for  any  discontinued 
or  extra-section  flight. 

•         •         •         •         • 

4.  Se<:tion  234  5  is  be  revised  to  read 
as  follows: 

§  234.5    Form  of  reports. 

Except  where  otherwise  noted,  nil 
reports  required  by  this  part  shall  be 
filed  within  l.*)  days  of  the  end  of  the 
month  for  which  data  are  reported.  The 
reports  must  be  submitted  to  the  Office 
of  Airline  Statistics  on  ADP  computer 
tape  in  the  format  specified  in 
accounting  and  reporting  directives 
issued  by  the  Director  of  that  office. 

5.  Se<:tion  234.6  is  revised  to  read  as 
follows: 

§234.6    Baggage-handling  statistics. 

Each  reporting  i  arner  shall  niport 
monthly  to  the  Department  on  a 
domestic  system  basis,  excluding 
charter  flights,  the  total  number  of 
passengers  enplaned  systemwide,  and 
the  total  number  of  mishnndled-baggage 
reports  filed  with  the  carrier.  The 


information  shall  be  submitted  to  the 
Department  within  15  days  of  the  end 
of  the  month  to  which  the  information 
applies  and  must  be  submitted  with  the 
transmittal  letter  accompanying  the  data 
for  on-time  performance  in  the  form  and 
manner  set  forth  in  accounting  and 
reporting  directives  issued  by  the 
Director,  Office  of  Airline  Statistics. 

6.  Section  234.8  is  amended  by 
revising  paragraphs  (a)  and  (b)(1)  to  read 
as  follows: 

§234.8    Caicutatlon  of  on-time 
p«rlormance  codes. 

(a)  Each  reporting  carrier  shall 
calculate  an  on-time  performance  code 
in  accordance  with  this  section  and  as 
provided  in  more  detail  in  accounting 
and  reporting  directives  issued  by  the 
Director,  Office  Airline  Statistics.  The 
calculations  shall  be  performed  for  each 
reportable  flight,  except  those  scheduled 
to  operate  three  times  or  less  during  a 
month.  In  addition,  each  reporting 
carrier  shall  assign  an  on-time 
performance  code  to  each  of  its  single 
plane  one-stop  or  multi-stop  flights,  or 
portion  thereof,  that  the  carrier  holds 
out  to  the  public  through  a  CRS.  the  last 
segment  of  which  is  a  reportable  flight. 

(b)  The  on-time  performance  code 
shall  be  calculated  as  follows: 

(1)  Based  on  reportable  flight  data 
provided  to  the  Department,  calculate 
the  percentage  of  on-time  arrivals  of 
each  nonstop  fiight  Calculations  shall 
not  include  discontinued  or  extra- 
section  flights  for  which  data  are  not 
reported  to  the  Department. 
•         *        •         •        * 

7.  Section  234.12  is  revised  to  read  as 
follows: 

§234.12    Waivers. 

Any  carrier  may  request  a  waiver  from 
the  reporting  requirements  of  this  part. 
Such  a  request,  at  the  discretion  of  the 
Administrator,  Research  and  Special 
Programs  Administration,  may  be 
granted  for  good  cause  shown.  The 
requesting  party  shall  state  the  basis  for 
such  a  waiver. 

Issued  in  Washington.  D.C  on  Srptembcr 
23.1994 
D.K.  Sharma. 

Administrator,  fl>»srtjrc/)  and  Special 
Programs  Admmistration. 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15CFR  Parts  778  and  799 
[Docket  No  »40975--1275] 

Missile  Technology  Control  Regime 
(MTCR),  Revisions  to  ttie  CCL 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  (BXA)  is  amending  the 
Export  Administration  Regulations 
(EAR)  by  revising  certain  entries  of  the 
Commerce  Control  List  (CCL)  to 
conform  with  changes  to  the  Missile 
Technology  Control  Regime  (MTCR) 
Equipment  and  Technology  Annex.  The 
MTCR  is  a  multilateral  forum; 
participating  countries  agree  to  control 
items  contained  on  the  Annex  in  order 
to  limit  proliferation  of  missiles  capable 
of  delivering  weapons  of  mass 
destruction.  Most  of  these  revisions  are 
.based  on  technical  consultations  with 
MCTR  countries  held  in  September 
1993,  in  London,  and  in  December  1993, 
in  Interlaken.  Additionally,  this  rule 
makes  other  corrections  and 
clarifications  needed  to  make  the  CCL 
conform  to  the  Annex.  The  revisions  to 
the  CCL  made  by  this  rule  help  to 
ensure  that  the  items  controlled  by  the 
United  States  in  meeting  its  MTCR 
obligations  are  similar  to  those 
controlled  by  other  MTCR  participating 
countries. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Webb,  Office  of  Technology  and 
Policy  Analysis,  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
3806. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  rule  amends  Part  778  to  clarify 
missile  technology  licensing  policy. 
Many  of  the  changes  to  the  Commerce 
Control  List  (CCL)  made  by  this  rule, 
directly  reflecting  changes  in  the  MTCR 
Annex,  consist  of  technical  refinements 
that  more  precisely  identify  items 
controlled  for  missile  technology 
reasons.  The  technical  refinements  in 
Category  1  either  change  certain 
paragraphs  or  add  clarify  ing  notes. 

In  other  cases,  the  CCL  has  been 
brought  into  line  where  it  had  diverged 
from  the  Annex,  hi  Category  3. 
3A01.a.l.a  replaces  3A01.a.l,  and 
resulting  changes  occur  in  3D21  and 
3E01.  As  telemetering  and  telecontrol 


equipment  {5A20)  are  the  only  items  in 
Category  5  on  the  Annex,  the  missile 
technology  designation  was  removed 
from  the  "Reason  for  Control" 
paragraph  of  any  other  Category  5 
entries.  The  GLV  value  limit  for  5A20  is 
now  $0.  Since  7A27  now  specifically 
controls  airborne  passive  sensors,  the 
GLV  limit  for  that  entry  becomes  $0. 
"Specially  designed  components"  have 
been  added  to  some  entries  to  conform 
to  tlie  Aiinex.  Finally,  typographical 
errors  in  the  definitions  supplement 
have  been  corrected. 

Although  the  Export  Administration 
Act  of  1979  (EAA)  expired  on  August 
20,  1994.  the  President  invoked  the 
International  Emergency  Economic 
Powers  Act  and  determined  that,  to  the 
extent  permitted  by  law,  the  provisions 
of  the  EAA.  as  amended,  shall  be  carried 
out  under  Executive  Order  12924  of 
August  19,  1994,  so  as  to  continue  in 
full  force  and  effect  and  amend,  as 
ne«~essary,  the  export  control  system 
heretofore  maintained  by  the  Export 
Administration  Regulations  issued 
under  the  EAA. 

Saving  Clause 

Shipments  of  items  removed  from 
gnneral  license  authorizations  as  a  result 
of  this  regulatory  action  that  were  on 
dock  for  loading,  on  lighter,  laden 
aboard  an  exporting  carrier,  or  en  route 
aboard  a  carrier  to  a  port  of  export 
pursuant  to  actual  orders  for  export 
before  September  30,  1994  may  be 
exported  under  the  previous  general 
license  provisions  up  to  and  including 
October  28,  1994.  Any  such  items  not 
actually  exported  before  midnight 
October  28, 1994.  require  a  validated 
export  license  in  accordance  with  this 
regulation. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E. 
O. 12866. 

2.  This  rule  involves  colleciions  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1960  (44  U.S.C.  3501 
Pt  seq).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0(.94-0005,  0694-0007.  0694-0010  and 
0694-0023.  / 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
lo  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  553  of  the 
.administrative  Procedure  Act  (5  LI.S.C. 
''io'i]  or  by  any  other  law,  under  section 


3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 
and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess,  Office  of 
Technology  and  Policy  Analysis.  Bureau 
of  Export  Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subjects 

15  CFR  Part  778 

Exports.  Nuclear  energy.  Reporting 
and  recordkeeping  requirements. 

15  CFR  Part  799 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  778  and  799  of  the 
Export  Administration  Regulations  (15 
CFR  Parts  730-799)  are  amended  as 
follows: 

1.  The  authority  citation  for  15  CFR 
Part  778  continues  to  read  as  follows: 

Authority:  Pub.  L  90-351.  82  Stat.  197  (18 
U.S.C.  2510  et  seq.).  as  amended;  Pub.  L  95- 
223,  91  Stat.  1626  (50  U.S.C.  1701  et  seq.]: 
Pub.  L  95-242,  92  Stat.  120  (22  U.S.C  3201 
et  seq.  and  42  U.S.C.  2139a);  Pub.  L  96-72. 
93  Stat.  503  (50  U.S.C.  App.  2401  et  seq.).  as 
amended:  Pub.  L.  102-484.  106  Stat.  2575  (22 
use  6004);  E.O.  12002  of  July  7.  1977  (42 
PR  35623,  July  7, 1977).  as  amended;  E.O. 
12058  of  Mav  11,  1978  (43  PR  20947,  May 
16.  1978);  E.b.  12214  of  Mav  2,  1980  (45  FR 
29783.  May  6.  1980);  E.O.  12730  of 
September  30.  1990  (55  FR  40373.  October  2. 
1990),  as  continued  bv  Notice  of  September 
25,  1992  (57  FR  44649.  September  28.  1992); 
E.O.  12735  of  November  16,  1990  (55  FR 
48587.  November  20.  1990).  as  continued  by 
Notice  of  November  12.  1993  (58  FR  60361. 
November  15, 1993);  and  E.O.  12924  of 
August  19.  1994  (59  FR  43437,  August  23. 
1904). 

2.  The  authority  citation  for  15  CFR 
Part  799  continues  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq).  as  amended;  sec.  101. 
Pub.  L.  93-153,  87  .Stat.  576  (30  U.S.C.  185). 
as  amended:  sec.  103.  Pub.  L  94-163,  89 
Stat.  877  (42  U.S.C  6212).  as  amended:  sot  s. 
201  and  201(1  l)(e).  Pub,  L  94-258,  90  .Stat. 


309  (10  U.S.C  7420  and  7430(e)),  as 
amended;  Pub.  L  95-223,  91  Stat.  1626  (50 
use.  1701  et  seq);  Pub.  L  95-242,  92  Stat 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C. 
2139a);  sec.  208,  Pub.  L.  95-372.  92  Stat.  668 
(43  U.S.C  1354);  Pub.  L  96-72.  93  SUt.  503 
(50  U.S.C.  App.  2401  et  seq).  as  amended; 
Pub.  L.  102^84.  106  Stat.  2575  (22  U.S.C. 
6004);  sec.  125,  Pub.  L.  99-64.  99  Stat.  156 
(46  use.  466c):  E.O.  11912  of  April  13.  1976 
(41  FR  15825.  April  15. 1976):  E.O.  12002  of 
July  7.  1977  (42  FR  35623.  July  7,  1977).  as 
amended;  E.O.  12058  of  Mav  11. 1978  (43  FR 
20947.  Mav  16.  1978);  E.O.  12214  of  May  2. 
1980  (45  FR  29783,  May  6.  1980);  E.O.  12735 
of  November  16, 1990  (55  FR  48587. 
November  20. 1990),  as  continued  by  Notice 
of  November  12. 1993  (58  FR  60361. 
November  15,  1993):  E  O.  12867  of 
September  30.  1993  (58  FR  51747.  October  4. 
1993);  E.O.  12868  of  September  30,  1993  (58 
FR  5 1749,  October  4,  1993);  E.O  12918  of 
May  26.  1994  (59  FR  28205.  May  31.  1994); 
and  E.O.  12924  of  August  19. 1994  (59  FP 
43437,  August  23.  1994). 

PART  77&— {AMENDED] 

3.  Section  778.7  is  amended  by 
revising  paragraphs  (a)(1)  and  (d)(1)  to 
read  as  follows; 

§  778.7    Equipment  and  related  technical 
data  used  in  the  design,  development, 
production  or  use  of  missiles. 

•         «         *         •         * 

(a)  *   •    • 

(1)  Items  subject  to  missile  delivery 
systems  controls.The  items  that  require 
a  validated  license  because  they  are 
subject  to  foreign  policy  controls  on 
missile  delivery  systems  are  contained 
within  E(XNs  designated  by  "MT"  in 
the  Reason  for  Control  paragraph. 
Exporters  should  consult  that  paragraph 
in  each  ECCN  to  determine  the  specific 
item  subject  to  these  foreign  policy 
controls. 
***** 

(d)  Licensing  policy.  (1)  Applications 
to  export  the  items  will  be  considered 
on  a  case-by-case  basis  to  determine 
whether  the  export  would  make  a 
material  contribution  to  the 
proliferation  of  missiles.  Applications 
for  exports  of  items  controlled  for  MT 
by  CCL  category  7A  or  by  ECCN  9A21 
will  be  considered  more  favorably  if 
such  exports  are  determined  to  be 
destined  to  a  marmed  aircraft.  sateHitc. 
land  vehicle  or  marine  vessel,  in 
quantities  appropriate  for  replacement 
parts  for  such  applications.  When  an 
export  is  deemed  to  make  a  material 
contribution  to  the  proliferation  of 
missiles,  the  license  will  be  denied 
***** 

4.  In  Supplement  No.  1  to  section 
799.1  (the  Commerce  Control  List),  the 
following  entries  are  rcvi.sed  as  set  forth 
below: 
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A.  In  Category  1.  Materials:  ECCNs 
1A22B.  1A27B.  IBOIA.  1B21B.  1C27B. 
lC3lBand  1D02A; 

B.  In  Category  2.  Materials  Processing: 
ECCN  2B50B: 

C.  In  Category  3.  Electronics:  ECCNs 
3A22B.  3D21B  and  3E01A: 

D.  In  Category  4.  Computers:  4A21B; 

E.  In  Category  5,  Telecommunications 
and  "Information  Security":  ECCNs 
5D01A.  5D02A.  5E01A  and  5A20B; 

F.  In  Category  6.  Sensors:  ECCN 
6A29B; 

G.  In  Category  7,  Avionics  and 
Navigation:  ECCNs  7A04A.  7A23B. 
7A27B.  and  7D24B;  and 

H.  In  Category  9.  Propulsion  Systems 
and  Transport  Equipment:  ECCNs 
9A21B.  9B26B  and  9B27B. 

The  following  entries  are  amended  by 
revising  the  requirements  section,  as  set 
forth  below: 

A.  In  Category  1.  Materials.  ECCN 
1A02A; 

B.  In  Category  3.  Electronics:  ECCN 
3A01A; 

C.  In  Category  5,  Telecommunicatiorvs 
and  "Information  Security":  ECCNs 
5A01A  and  5D03A;  and 

D.  In  Category  7.  Avionics  and 
NavigaUon:  ECCNs  7A01A.  7A03A. 
7A21B,  and  7A26B. 

The  following  entries  are  amended  by 
revising  the  heading  and  the 
requirements  section,  as  st;t  forth  below: 

In  Category  7,  Avionics  and 
Navigation:  ECCNs  7A06A,  7A24B, 
7B03A  and  7B22B. 

The  revisions  and  amendments  read 
as  follows: 

1A02A     "Composite"  structures  or 
laminates. 

Requirements 

Validated  License  Required:  QSTVWYZ 

Unit:  Kilograms 

Reason  for  Control:  NS.  MT  (see  Note) 

GLV:  S1.500 

GCT:  Yes.  except  MT  (see  Note) 

GFW:  No 

Note:  MT  controls  apply  to  composite 
structures  that  are  specially  designed  for 
"missile"  applications  (including  specially 
designed  sulwystems  and  compxinenls). 


1A22B    Other  "composite"  structures  or 
laminates  usable  In  "missile"  systems. 

Requirements 

Validated  License  Required:  QSTVWYZ 
Reason  for  Control:  MT 
GLV.  $1,500 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

a.  Composite  structuros,  laminates 
and  manufactures  thereof,  including 


resin  impregnated  fiber  prepregS  and 
metal  coated  fiber  preforms,  made  either 
with  organic  matrix  or  metal  matrix 
utilizing  fibrous  or  filamentary 
reinforcements  having  a  specific  tensile 
strength  greater  than  7.62  x  lO*  m  (3  x 
10*  inches)  and  a  specific  modulus 
greater  than  3.18  x  10«  m  (1.25  x  10« 
inches); 

Note:  The  only  resin  impregnated  fiber 
prepregs  specified  in  lA22.a  are  those  using 
resins  with  a  glass  transition  temperature 
(T,),  after  cure,  exceeding  145°C  as 
determined  by  ASTM  D4065  or  national 
equivalents. 

b.  Resaturated  pyrolized  (i.e.,  carbon- 
carbon)  materials  designed  for  rocket 
systems. 

1A27B     Maraging  steels  (steels  generally 
characterized  by  high  mcKel,  very  \ow 
cartx>n  content  and  the  use  of 
substitutional  elerr>ents  or  precipitates  to 
produce  age-hardenmg).  other  than  those 
controlled  by  1A47  below,  having  an 
Ultimate  Tensile  Strength  o)  1  5  i  10»  N/m» 
(Pa)  or  greater  measured  at  20°  C,  in  the 
form  of  sheet,  plate,  or  tubing  with  a  wall 
or  plate  thickness  equal  to  or  less  than  5.0 
mm  (0.2  Inch). 

Requirements 

Validated  Ucense  Required:  QSTWVYZ 

Unit:  S  Value 

Reason  for  Control:  MT 

GLV:  $0 

GCT:  No 

GFW:  No 

1B01A     Equipment  for  the  production  of 
fibers,  prepregs,  preforms  or  composites 
controlled  by  1A02  or  1C10,  as  follows,  and 
specially  designed  components  and 
accessories  therefor: 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

t/nif.S  Value 

Reason  for  Control:  NS,  MT.  NP  (see 

Notes) 
GLV:  SO  for  iBOl.a:  $5,000  for  all  other 

items 
GCT:  Yes.  except  MT  and  NP  (see  Notes) 
GFW:  No 
GNSG:  No 

Notes:  1.  MT  controls  apply  to  all  items 
described  in  this  entry,  except  those  in 
IBOI  d4. 

2.  NP  controls  apply  to  the  following 
items: 

a.  Filament  winding  machines 
described  in  iBOl.a  that  are  capable  of 
winding  cylindrical  rotors  having  a 
diameter  between  75  mm  (3  in.)  and  400 
mm  (16  in.)  and  lengths  of  600  mm  (24 
in.)  or  greater;  and 

b.  Coordinating  and  programming 
controls  and  precision  mandrels  for 
these^filament  winding  machines. 


List  of  Items  Controlled 

a.  Filament  winding  machines  of 
which  the  motions  for  positioning, 
wTapping  and  winding  fibers  can  be 
coordinated  and  programmed  in  throe  or 
more  axes,  specially  designed  for  the 
manufacture  of  "composite"  structures 
or  laminates  from  "fibrous  or 
filamentary  materials"; 

b.  Tape-laying  or  tow-placement 
machines  of  which  the  motions  for 
positioning  and  laying  tape,  tows  or 
sheets  can  be  coordinated  and 
programmed  in  two  or  more  axes, 
specially  designed  for  the  manufacture 
of  "composite"  airframe  or  "missile" 
structures; 

c.  Multi-directional, 
multidimensional  weaving  machines  or 
interlacing  machines,  including 
adapters  and  modification  kits,  for 
weaving,  interlacing  or  braiding  fibers  to 
manufacture  "composite"  structures, 
except  textile  machinery  not  modified 
for  the  above  end-uses; 

d.  Equipment  specially  designed  or 
adapted  for  the  production  of  "fibrous 
or  filamentary  materials",  as  follows: 

d.l.  Equipment  for  converting 
polymeric  fibers  (such  as 
polyacrylonitrile,  rayon,  pitch  or 
polycarbosilane)  into  carbon  fibers  or 
silicon  carbide  fibers,  including  special 
equipment  to  strain  the  fiber  during 
beating; 

d.2.  Equipment  for  the  chemical  vapor 
deposition  of  elements  or  compounds 
on  heated  filamentary  substrates  to 
manufacture  silicon  carbide  fibers; 

d.3.  Equipment  for  the  wet-spirming 
of  refractory  ceramics  (such  as 
aluminum  oxide); 

d.4.  Equipment  for  converting 
aluminum  containing  precursor  fibers 
into  alumina  fibers  by  heat  treatment; 

e.  Equipment  for  producing  prepregs 
controlled  by  iClO.e  by  the  hot  melt 
method; 

f.  Non-destructive  inspection 
equipment  capable  of  inspecting  defects 
three  dimensionally,  using  ultrasonic  or 
X-ray  tomography  and  specially 
designed  for  "composite"  materials; 

Related  ECCNs:  See  1B21B  for  MT 
controls  on  equipment,  not  controlled 
by  IBOIA,  for  the  production  of  fibers, 
prepregs,  preforms,  or  composites.  See 
1B41B  for  NP  controls  on  filament 
winding  machines  not  controlled  by 
IBOIA. 

1 B21 B     Other  equipment  for  the  production 
of  fibers,  prepregs,  preforms  or 
composites. 

Requirements 

Validated  Ucense  Required:  QSTV^VYZ 

Unit:  $  Value 

Reason  for  Control:  MT 


GLV:  $0 
GCT:  No 
GFW:  No 

List  of  Items  Controlled 

Equipment  for  the  production  of 
structural  composites  usable  in 
"missiles",  as  follows: 

a.  Equipment  designed  or  modified 
for  special  fiber  surface  treatment  or  for 
producing  prepregs  and  preforms,  not 
controlled  by  IBOI. 

b.  Filament  winding  machines,  not 
controlled  by  iBOl,  of  which  the 
motions  for  positioning,  wrapping  and 
winding  fibers  can  be  coordinated  and 
programmed  in  three  or  more  axes, 
designed  for  the  manufacture  of 
"composite"  structures  or  laminates 
from  "fibrous  or  filamentary  materials". 

c.  Tape-laying  machines,  not 
controlled  by  iBOl,  of  which  the 
motions  for  positioning  and  laying  tape 
or  sheets  can  be  coordinated  and 
programmed  in  two  or  more  axes, 
designed  for  the  manufacture  of 
"composite"  airframe  or  "missile" 
structures. 

d.  Equipment  designed  or  modified 
for  the  production  of  "fibrous  or 
filamentary  materials",  not  controlled 
by  IBOl,  as  follows: 

d.l.  Equipment  for  converting 
polymeric  fibers  (such  as 
polyacrylonitrile,  rayon,  or 
polycarbosilane)  including  special 
equipment  to  strain  the  fiber  during 
heating; 

d.2.  Equipment  for  the  chemical  vapor 
deposition  of  elements  or  compounds 
on  heated  filament  substrates;  and 

d.3.  Equipment  for  the  wet-spinning 
of  refractory  ceramics  (such  as 
aluminum  oxide). 

Note:  Equipment  covered  by  lB21.a 
includes  but  is  not  limited  to  rollers,  tension 
stretchers,  coating  equipment,  cutting 
equipment,  and  clicker  dies. 

1C27B    Ott»er  ceramic  or  graphite  matenals 
usable  In  "missile"  systems. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  Kilograms 

Reason  for  Control:  MT 

GLV.  $5,000 

GGT.- No 

GFW'.  No 

List  of  Items  Controlled 

a.  Fine  gram  recrjstallized  bulk 
graphites  (with  a  bulk  density  of  at  least 
1.72  g/cc  measured  at  15°  C  and  having 
a  particle  size  of  100  x  10  "*  m  (100 
microns)  or  less),  p>Tolytic,  or  fibrous 
reinforced  graphites  usable  for  rocket 
nozzles  and  reentry  vehicle  nose  tips. 

b.  Ceramic  composite  materials  not 
controlled  by  1C07  (dielectric  constant 


less  than  6  at  frequencies  from  100  Hz 
to  10,000  MHz)  for  use  in  missile 
radomes,  and  bulk  machinable  silicon- 
carbide  reinforced  unfired  ceramic 
usable  for  nose  tips. 

1C31B     Propellants,  constituent  chemicals, 
and  polymenc  substances  for  propellants. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  Kilograms 

Reason  for  Control:  MT 

GLV:  $0 

GCT:  No 

GFIV.  No 

List  of  Items  Controlled 

a.  Propulsive  substances: 

a.l  Spherical  aluminum  powder,  as 

follows: 

a.l. a.  Spherical  aluminum  powder 
with  particles  of  uniform  diameter  less 
than  500  x  10  -*  m  (500  microns),  but 
greater  than  60  x  10  "*  m  (60  microns), 
and  an  aluminum  content  of  97  percent 
by  weight  or  greater; 

a.l.b.  Spherical  aluminum  powder 
with  particles  of  uniform  diameter  60  x 
10  -*  m  (60  microns)  or  less,  and  an 
aluminum  content  of  97  percent  by 
weight  or  greater,  but  less  than  99 
percent; 

a.2.  Metal  fuels  containing  beryllium, 
boron,  magnesium,  zirconium,  or  alloys 
of  boron,  magnesium,  or  zirconium,  as 
follows: 

a.2.a.  Metal  fuels  in  particle  sizes  less 
than  500  x  10  "*  m  (500  microns),  but 
equal  to  or  greater  than  60  x  10  "*  m  (60 
microns),  whether  spherical,  atomized, 
spheroidal,  flaked  or  ground,  consisting 
of  97  percent  by  weight  or  more  of 
beryllium,  boron,  magnesium, 
zirconium,  and  alloys  of  boron, 
magnesium,  or  zirconium; 

a.2.b.  Metal  fuels  in  particle  sizes  less 
than  60  x  10  -*  m  (60  microns),  whether 
spherical,  atomized,  spheroidal,  flaked 
or  ground,  consisting  of  97  percent  by 
weight  or  more,  but  less  than  99 
percent,  of  beryllium,  boron, 
magnesium,  zirconium,  and  alloys  of 
boron,  magnesiimi,  or  zirconiimi; 

a. 3.  Metal  fuels  in  particle  sizes  less 
than  500  X  10  -*  m  (500  microns), 
whether  spherical,  atomized, 
spheroidal,  flaked  or  ground,  consisting 
of  97  f>ercent  by  weight  or  more  of 
misch  metal,  zinc,  or  alloys  of  berylliimi 
or  alloys  of  zinc; 

a. 4.  Liquid  oxidizers,  as  follows: 

a. 4. a.  Dinitrogen  trioxide; 

a.4.b.  Nitrogen  dioxide/dinitrogen 
tetroxide; 

a.4.c,  Dinitrogen  pentoxide. 

b.  Polymeric  substances: 

b.l.  Carboxy-terminated 
polybutadiene  (CTPB); 


b.2.  Commercial  grade  Hydroxy- 
terminated  polybutadiene  (HTPB); 

Note:  Military  grade  (i.e..  Hydroxy- 
terminated  polybutadiene  (HTPB)  with  a 
hydroxyl  functionality  greater  than  or  equal 
to  2.2  but  less  than  or  equal  to  2.4,  a  hydroxyl 
value  of  less  than  0.77  meq/g,  and  a  viscosity 
at  30°C  of  less  than  47  poise)  is  controlled 
by  the  Office  of  Defense  Trade  Controls,  U.S. 
Department  of  .State  (see  Category  V  of  the 
USML(22CFRpart  121)). 

b.3.  Polybutadiene-acrylic  acid 
(PBAA); 

b.4.  Polybutadiene-acrylic  acid- 
acr)'lonitrile  (PBAN). 

c.  Other  propellant  additives  and 
agents: 

c.l.  Burning  rate  modifiers  as  follows: 
Butacene; 

C.2.  Nitrate  esters  and  nitrato 
plasticizers  as  follows: 

c.2.a.  Triethylene  glycol  dinitrate 
(TEGDN): 

c.2.b.  Trimethylolethane  trinitrate 
(TMETN); 

C.2.C.  Diethylene  glycol  dinitrate 
(DEGDN); 

C.3.  Stabilizers,  as  follows:  2- 
nitrodiphenylamine. 

Note:  The  following  materials  are 
conUx)lled  by  the  U.S.  Department  of  State. 
Office  of  Defense  Trade  Controls  (DTC)  (see 
Category  V  of  the  USML): 

1.  Spherical  aluminum  powder  with 
particles  of  uniform  diameter  60  x  10  "<> 
m  (60  microns)  or  less  and  an  aluminum 
content  of  99  percent  or  greater; 

2.  Metal  fuels  in  particle  sizes  less 
than  60  x  10  "*  m  (60  microns),  whether 
spherical,  atomized,  spheroidal,  flaked 
or  ground,  manufactured  from  material 
consisting  of  99  percent  or  more  of  the 
following: 

a.  Boron; 

b.  Magnesium: 

c.  Zirconium; 

d.  Alloys  of  boron,  magnesium,  or 
zirconium; 

e.  Berylhum;  or 

f.  Iron  powder  with  average  particle 
size  of  3  X  10  ~*  m  (3  microns)  or  less 
produced  by  hydrogen  reduction  of  iron 
oxide. 

N.B.:  The  metals  and  alloys  listed  in 
paragraphs  (1)  and  (2)  of  the  above  Note  are 
controlled  by  DTC  whether  or  not 
encapsulated  in  aluminum,  tteryllium, 
magnesium,  or  zirconium. 

1002A    "Software  '  for  the  "deveiopment" 
of  organic  ' matrix  ,  meta)    matrii"  or 
cart>on    rrvatnx'  laminaies  cm 
"composites". 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  S  Value 

Reason  for  Control:  NS,  MT 

GTDR:  No 
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GTDU:  No 

NolK  MT  controls  apply  to  •  software" 
specially  designed  or  modified  for  the 
"developmenl"  of  'conipositfs"  cantroll«?d 
by  lA.  IB  or  IC  for  Missile  Terhnology 
reasons 

2B50B     Splrvfoon^ng  and  now-forming 
maclHn—  and  pracMon  rotof-iorming 
twandfto.  and  spaclalty  daatgnad 
components  tharetor. 

Requiremetits 

Validated  Ucense  Requirtfd:  QSTVWYZ 
Unit:  Number  S  value  for  parts  and 

accessories 
Reason  for  Control  NP.  MT  (see  Note) 
GLV:  $0 
GCT.  No 
GFW:  No 
GNSC:  Yes 

Note:  MT  controls  apply  to  items  described 
by  ;iBSO  a.  except  those  that  anr  not  usable 
in  the  production  of  propulsion  components 
and  equipments  (e.g..  mi>tor  cases)  for 
"missile"  systems. 

List  of  Items  Controlled 

a.  Spin-forming  and  flow-forming 
machines,  and  specially  designed 
components  therefor,  that: 

a.l.  According  to  the  manufacturer's 
technical  specifications,  can  be 
equipped  with  "numerical  control" 
units  or  a  computer  control:  and 

8.2.  Have  two  or  more  axes  that  can 
be  coordinated  simultaneously  for 
"contouring  control"; 

b.  Precision  rotor-forming  mandrels 
designed  to  form  cylindrical  rotors  of 
inside  diameter  between  75  mm  (3  in.) 
and  400  mm  (16  in). 

Note:  The  only  spin-forming  macJiines 
controlled  by  this  ECXIN  2B50B  are  those 
combining  the  functions  of  spin-forming  and 
flow-forming. 

3A01A     Electronic  devices  and 
components. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  Number 

Reason  for  Control:  NS,  MT,  NP  (see 

Notes) 
GLV:  $1,500:  3A01.C  $3,000:  3A01.b.l  to 

b.3,  3A01.d  to  3A01.f  $5,000:  3A01.a, 

3AQl.b.4tob.7 
GCT:  Yes,  except  3A01.a.l  a.  and 

3A01.e.5  (see  Notes) 
GFW:  Yes.  except  3A01.a.l.a  .  3A01.b.l 

and  b.3  to  b.7,  3A01.C  to  f 
GNSG:  Yes.  except  Bulgaria,  Romania, 

or  Russia,  for  3A01.e.5  only  (see 

Notes) 

Notaa:  1.  MT  controls  apply  to  3A01  a.l.a. 
2.  NP  controls  apply  to  3A01.e.S. 


3A22B     Accelerators  capable  ot  delivering 

alactronxagnettc  radiation  produced  by 
"bfemsstrahiuog  ■  from  accelerated 
aiectrons  of  2  MeV  or  greater  and  systems 
COf^tammg  t^ose  accelerators,  eid'jding 
that  eduipment  speciatly  designed  tor 
medical  purposes. 

Requurments 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  Number 

Reason  for  Control:  MT 

GLV:  $5,000 

GCT:  No 

GFW:  No 

3D21B     'Software    speciaiiy  designed  tor 

the    development    or     production     o! 
Items  controlled  by  3A0i.a.1.a. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GTDR:  No 

GTDU  No 

3E01  A     Technology  according  to  ir>e 
General  '■ec^r^ology  Note  tor  t^e 

(development    or    production"  o? 
equipment  or  maiertata  controlled  by  3A01 
3A02.  3B01    3C01,  3C02,  3C03.  o»  3C04 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  NS  and  MT  (see 

Notes) 
GTDR:  Yes.  except  3A01.a.l.a  (see 

Notes) 
GTDU:  No 

Noiet:  1 .  MT  controls  apply  to  technology 
specially  designed  for  the  "development"  or 
"production"  of  items  described  in 
3A01  a.l.a. 

2.  3E01  does  not  control  technology 
for  the  "development"  or  "production" 
of: 

a.  Microwave  transi.stors  operating  at 
frequencies  below  31  GHz; 

b.  Integrated  circuits  controlled  by 
3A01.a.3  to  a.l  1,  having  both  of  the 
following  characteristics: 

1.  Using  technology  of  one 
micrometer  or  more,  and 

2.  Not  incorporating  multi-layer 
structures. 

N.B.:  This  Note  does  not  preclude  the 
export  of  multilayer  technology  for  devices 
incorporating  a  maximum  of  two  metal  layers 
and  two  polysilicon  layers. 

4A213     A rvalog  comp*jter»,  digital 
computers,  or  digital  dittorenual  analyzers 
designed  or  rrtoditied  tor  use  in  '  rmasUes  ' 
not  controlled  by  4A01  and  having  either  ot 
the  lollowmg  characterlsttcs;  rated  tor 
continuous  operation  at  temperatures  from 
t>«iow     4.5  C  to  atxDve  ♦SS"  C,  or  designed 
as  ruggedized  or    radiation  hardened  ' 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 


Unit:  Number 

Reason  For  Control:  MT 

GLV:  $0 

GCT:  No 

GFW:  No 

5A01A     Any  type  of  telecommunications 
equipment  having  any  of  the  lollowing 
characteristics,  functions  or  features 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 
Unit:  Equipment  in  Number,  Parts  and 

Accessories  in  $  Value 
Reason  For  Control:  NS 
GLV:  $0 
GCT:  No 
GFW:  No 


5D01A       Software    specialty  desigrwd  Of 
modified  lor  the  "development", 

production    or  "uae  "  of  equipment  or 
materials  controlled  by  teiecomrtHinicatlons 
entries  5A01,  5A02,  5A03,  5A04,  5A05,  5A06, 
5B01.  5B02,  or  SCOt. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  For  Control:  NS 

GTDR:  Yes 

GTDU:  No 

5D02A     "Software'  specially  desigrved  or 

modified  to  support  "technology" 
controlled  by  telecommunications  entries 
5E01  or  5E02. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  For  ControL  NS 

GTDR:  Yes 

GTDU:  No 

5003A     Specffic  "software"  as  de8crlt)ed  In 

this  entry 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  For  Control:  NS 

GTDR:  Yes 

GTDU:  No 


5E01A    Technology  according  to  the 
General  Technology  Note  for  the 

development  ",  "production    or  "use  ' 
(excluding  operation)  of  equipment, 
systems.  matertaJs  or  "software"  controiled 
by  the  telecommunications  entries  In  5A, 
58,  5C,  Of  50. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 
Reason  For  Control:  NS 
GTDR:  Yes 
GTDU:  No 


5A20B    Telemetering  and  teiecontrol 
equipment  usable  as  launch  support 
equipnient  for  unmanned  air  vehicles  or 
rocltet  systems. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  Equipment  in  Number 

Reason  For  Control:  MT 

GLV:  $0 

GCT:  No 

GFW:  No 

6A29B    Precision  tracking  systems. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GLV;  $5,000 

GCT;  No 

GFW:  No 

List  of  Items  Ckmtrolled 

a.  Tracking  systems  that  use  a  code 
translator  installed  on  the  rocket  or 
unmanned  air  vehicle  in  conjunction 
with  either  surface  or  airborne 
references  or  navigation  satellite 
systems  to  provide  real-time 
measurements  of  in-flight  position  and 
velocity; 

b.  Range  instrumentation  radars 
including  associated  optical/infrared 
trackers  with  the  following  capabilities: 

b.l.  Angular  resolution  better  than  0.5 
milliradians  RMS; 

b.2.  A  range  of  30  km  or  greater,  with 
a  range  resolution  better  than  10  meters 
RMS;  and 

b.3.  Velocity  resolution  better  than  3 
meters  per  second 

7A01A    Accelerometers  designed  for  use 
in  inertial  r\avlgation  or  guidance  systems 
and  having  any  of  the  following 
characteristics,  and  specially  designed 
components  therefor. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  S  Value 

Reason  for  Control:  NS,  MT  (see  Note) 

GLV;  $5,000 

GCT;  No 

GFW:  No 

Note;  MT  controls  do  not  apply  to 
accelerometers  that  are  specially  designed 
and  developed  as  MWD  (Measurement  While 
Drilling)  Sensors  for  use  in  downhole  well 
service  applications. 


GLV;  $5,000 
GCT;  No 
GFW:  No 

Note:  Inertial  navigation  systems  and 
inertial  equipment,  and  specially  designed 
components  therefor  specifically  designed, 
modified  or  configured  for  militarv  use  are 
controlled  by  the  Office  of  Defense  Trade 
Controls,  U.S.  Department  of  State  (see  the 
Munitions  List,  Category  VIII). 
•         •         *         •         • 

7A04A    Gyro-astro  compasses,  and  other 
devices  that  derive  position  or  onentatlon 
by  means  of  automatically  tracking  celestial 
bodies  or  satellltss,  with  an  azimuth 
accuracy  of  equal  to  or  less  (bener)  than  5 
seconds  of  arc;  and  specially  designed 
components  therefor. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  NS .  MT 

GLV;  $5,000 

GCT:  No 

GFW:  No 

Related  ECCNs:  See  7A24B  for  MT 
controls  on  gyro-astro  compasses  not 
controlled  by  7A04A. 

7A06A    Alrt)ome  attln^eters  operating  at 
frequencies  other  than  4.2  to  4.4  GHz 
Inclusive,  and  specialty  designed 
components  therefor,  having  either  of  the 
following  characteristics: 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  NS,  MT 

GLV;  $5,000 

GCT:  No 

GFIV;  No 


7A03A    Inertial  navigation  systems  and 
inertial  equipment  for  "aircraft",  and 
specially  designed  components  therefor. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  NS,  MT  (see  Note) 


7A21B    Accelerometers,  designed  for  use 
in  Inertia)  navigation  systems  or  in 
guidance  systems  of  all  tyi>es,  having  the 
characteristics  of  eitf>er  7A21.a  or  7A21J); 
and  specially  designed  components 
therefor. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT  (see  Note) 

GLV;  $5,000 

GCT:  No 

CFIV;  No 

Note:  MT  controls  do  not  apply  to 
accelerometers  that  are  specially  designed 
and  developed  as  MWD  (Measurement  While 
Drilling)  Sensors  for  use  in  downhole  well 
service  applications. 


7A23B    Inertial  or  other  equipment  using 

accelerometers  or  gyros  described  in 
7A21 B  or  7A22B,  and  systems 
Incorporating  such  eguipn>ent  and 
specially  designed  components  therefor. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT  (see  Note) 

GLV;  $5,000 

GCT;  No 

GFW:  No 

Note:  Inertial  navigation  systems  and 
inertial  equipment,  and  specially  designed 
components  therefor,  specifically  designed, 
modified  or  configured  for  military  use  are 
controlled  by  the  Office  of  Defense  Trade 
Consols,  U.S.  Department  of  State  (see  the 
Munitions  List,  Categorv  Villi. 

7A24B    Other  gyro-astro  compasses  and 
other  devices,  and  specially  designed 
components  therelor. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GLV;  $5,000 

GCT;  No 

GFW:  No 


7A26B     Avionics  equipment  and 
components  usable  in    missiie    systems. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  VaJue 

Reason  for  Control:  MT 

GLV^- $5,000 

GCT:  No 

CFIV;  No 


7A27B    Airt>ome  passive  sensors  for 
determining  t>eanng  tc  speciftc 
electromagnetic  sources  (direction  finding 
equipment)  or  terrain  characteristics. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GLV:  $0 

GCT;  No 

GFW:  No 

7B03A  Equipment  specially  de&igneti  for 
the  producbor  of  equipment  controlled  by 
7A  for  nat*or»ai  secunty  reasons,  anc 
specialty  designed  components  theretor, 
Including: 

Requirements 

Validated  Ucense  Required:  QSTVWYL 

Unit:  $  Value 

Reason  for  Control:  NS,  Ml 

GLV;  $3,000 

GCT;  No 

GFIV;  No 
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7B22B     Reflectorrteters  and  specially 
designed  test,  caiibr.ifiop,  and  alignment 
equipment  and    prcxJuction  equipment  , 
and  special ^y  Jes'qn«l  comf>onents 
therefor,  for  the  production  o(  items 
controlled  by  7A  and  7B  for  national 
security  or  missile  technology  reasons  and 
specially  designed  components  therefor. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

CLV.  $3,000 

GCT:  No 

GFW:  No 


7D24B    Software  "speclalfy  designed"  for 
the  "development"  "production,"  or  "use" 
of  com.'nodities  controWed  by  7A21B. 
7A22B.  7A23B,  7A24B.  7A25B,  7A26B, 
7A27B,  7B01A.  7B02A,  7B03A,  and  7B22B 
for  missile  tachnology  reasons. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  $  Value 

Reason  for  Control:  MT 

GTDR:  No 

GTDU:  No 

Note:  Software  for  inertial  navigation 
systems  and  inertial  equipment,  and 
specially  designed  components  therefor,  not 
certified  for  use  on  "civil  aircraft"  by  civil 
aviation  authorities  of  a  CXXX)M  country  is 
controlled  by  the  Office  of  Defense  Trade 
Controls.  U.S.  Department  of  State  (see  the 
Munitions  Ust,  Category  VIU). 

9A21 B     Gas  turbine  aero  engines  not 
controlled  by  9A01,  uncertified  or  certified, 
having  both  a  nrtaximum  thrust  value 
greater  than  1000N  (achieved  un-lnstalled), 
excluding  civil  certified  engines  with  a 
maximum  thrust  value  greater  than  8,890N 
(achieved  urvlnstalled),  and  specific  fuel 
consumptton  of  0  l3kq/N/hr  or  less  (at  sea 
level  static  ar>d  staodard  conditions) 

Note:  Engines  designed  or  modified  for 
"missiles"  (except  engines  for  non-military 
unmanned  air  vehicles  lUAV'sl  or  remotely 
piloted  vehicles  IRPV'sl),  regardless  of  thrust 
or  specific  fuel  consumption,  are  controlled 
by  the  Office  of  Defense  Trade  Controls.  U.S. 
Department  of  State. 

Requirements 

Validated  License  Required:  QSTVWYZ 
Unit:  Number  for  engines,  $  Value  for 

parts  and  accesi>ories. 
Reason  for  Control:  MT 
CLV.  $5,000 
GCT.  No 
GFW:  No 

M26B    Other  vibration  test  equipment,  as 
foMows: 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 

Unit:  S  Value 

Reason  for  Control:  MT 


CIV.  $3,000 
GCT.  No 
GFW:  No 

List  of  Items  Controlled 

a.  Vibration  test  systems  and 
components  therefor,  as  follows: 

a.l.  Vibration  test  systems  employing 
feedback  or  closed  loop  techniques  and 
incorporating  a  digital  controller, 
capable  of  vibrating  a  s>stem  at  10  g 
RMS  or  more  over  the  entire  range  20 
Hz  to  2,000  Hz  and  imparting  forces  of 
50  kN  (11,250  lbs.),  measured  "bare 
table",  or  greater 

8.2.  Digital  controllers,  combined  with 
specially  designed  vibration  test 
software,  with  a  real-lime  bandwidth 
greater  than  5  kHz  and  designed  for  use 
with  vibration  test  systems  described  in 
9B26.a.l; 

a.3.  Vibration  thnisters  (shaker  units), 
with  or  without  associated  amplifiers, 
capable  of  imparting  a  force  of  50  kN 
(11,250  lbs.),  measured  "bare  table",  or 
greater,  and  usable  in  vibration  test 
systems  described  in  9B26.a.l; 

a.4.  Test  piece  support  structures  and 
electronic  units  designed  to  combine 
multiple  shaker  units  into  a  complete 
shaker  system  capable  of  providing  an 
effective  combined  force  of  50  kN, 
measured  "bare  table",  or  greater,  and 
usable  in  vibration  test  systems 
described  f£  9B26a.l. 

Note:  The  term  "digital  control"  refers  to 
m^uipment,  the  functions  of  which  are.  partiv 
or  entirely,  automatically  controlled  by 
stored  and  digitally  coded  electrical  signals. 

b.  Environmental  chambers  and 
anechoic  chambers 

b.l.  Environmental  chambers  and 
anechoic  chambers  capable  of 
simulating  the  following  flight 
conditions: 

b.l. a.  Altitude  of  15,000  meters  or 
greater;  or 

bib.  Temperature  of  at  least  minus 
50  degrees  C  to  plus  125  degrees  C;  and 
either 

b.l.c.  Vibration  enviroimients  of  10  g 
RMS  or  greater  between  20  Hz  and  2,000 
Hz  imparting  forces  of  5  kN  or  greater, 
for  environmental  chambers;  or 

bid.  Acoustic  environments  at  an 
overall  sound  pressure  level  of  140  dB 
or  greater  (referenced  to2xl0"*N  per 
square  meter)  or  with  a  rated  power 
output  of  4  kilowatts  or  greater,  for 
anechoic  chambers. 

9B27B    Test  k>enches  or  stands  that  have 
the  capacity  to  handle  solid  or  liquiJ 
propeilant  rockets  or  rocket  motors  of  more 
than  90  KN  (20.000  lbs  )  ol  thrust,  or  thai  are 
capable  of  simultaneously  measuring  the 
thrM  axiai  thru&t  components. 

Requirements 

Validated  Ucense  Required:  QSTVWYZ 


Unit:  $  Value 

Reason  for  Control:  MT 

CLV.  $5,000 

GCT;  No 

GFW:  No 

5.  In  Supplement  No.  3  to  Section 
799.1  (the  Commerce  Control  List),  the 
definition  of  "missiles"  is  amended  by 
revising  "30  kilometers"  to  read  "300 
kilometers." 

6.  In  Supplement  No.  3  to  Section 
799.1  (the  Commerce  Control  List),  the 
definition  of  "principle  element"  is 
revised  to  read  as  follows: 

Supplement  No.  3  to  §  799.1 

DEFINmONS 

*         •         •         •         • 

Principal  element  (Cat  4) — An  element  is  a 
"principal  element"  when  its  replacement 
value  is  more  than  35%  of  the  total  value  of 
the  system  of  which  it  is  an  element.  Element 
value  is  the  price  paid  for  the  element  by  the 
manufacturer  of  the  system,  or  by  the  system 
integrator.  Total  value  is  the  normal 
international  selling  price  to  unrelated 
parties  at  the  point  of  manufacture  or 
consolidation  of  shipment 

Dated:  September  27, 1994. 
Sue  E.  Eckert, 

Assistant  Secretary  for  Export 

Administration. 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  230 

Guides  for  Advertising  Shell  Homes 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Elimination  of  Guides. 

SUMMARY:  The  Commission's  Guides  for 
Advertising  Shell  Homes  (the  "Guides") 
address  the  marketing  of  certain  factory- 
built  homes  that,  on  delivery,  require 
further  construction  to  be  inhabitable. 
Due  to  lack  of  industry  understanding  of 
the  term  "shell  homes"  and  other 
circumstances,  many  sellers  of  factory- 
built  housing  have  not  viewed  the 
Guides  as  relevant  to  their  sales 
practices.  The  Guides,  to  be  made  up-to- 
date,  also  would  require  extensive 
revision.  Although  the  revision  and 
reissuance  of  the  Guides  might  be 
warranted  if  there  were  evidence  of 
significant  marketing  abuses  covered  by 
the  Guides,  the  Commission  has  no  such 
evidence.  It  appears  that  likely  abuses, 
if  any,  could  be  adequately  addressed  by 
state  and  local  housing  code 
enforcement  authorities.  Accordingly, 
the  Commission  has  determined  that  the 
costs  associated  with  revising  and 
reissuing  the  Guides  would  outweigh 
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the  benefits,  and  the  Guides  should  be 
repealed. 

Although  the  Commission  is 
eliminating  the  Guides,  proceedings  still 
may  be  brought  against  businesses 
under  section  5(a)(1)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1),  for  engaging  in  unfair  or 
deceptive  acts  or  practices  in  or 
affeciing  commerce  'n  the  advertising 
and  sale  of  these  products. 
EFFECTIVE  DATE:  September  30, 1994. 
ADDRESSES:  Reques+s  for  copies  of  this 
doc-ument  should  be  sent  to  the  Public 
Referenc-e  Branch,  Room  130,  Federal 
Trade  Commission,  Washington  DC. 
20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joel  N.  Brewer,  Division  of  Enforcement, 
Bureau  of  Consumer  Protection,  Federal 
Trade  Commission.  Washington,  D.C. 
20580,  (202)  326-2967. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

As  a  part  of  its  ongoing  project  to 
review  all  rules  and  guides,  on 
September  11, 1992,  the  Commission 
invited  comment  on  the  Guides  for 
Advertising  Shell  Homes.  16  CFR  Part 
230.'  The  notice  contained  six  questions 
relating  to  the  economic  impact  and 
continuing  relevance  of  the  Guides,  any 
burdens  relating  to  adherence  to  them, 
any  changes  needed  to  minimize  their 
economic  impact,  their  relation  to  other 
federal  or  state  laws  or  regulations,  and 
any  changf>d  conditions  since  they  were 
issued  and  the  effect  of  these  changes  on 
them.  The  comment  period  ended  on 
October  13, 1992.  In  response,  one 
comment  was  received.^ 

To  obtain  additional  information 
about  shell  homes,  staff  contacted 
representatives  of  the  National  Institute 
of  Building  Sciences,  the  Manufactured 
Housing  Institute,  the  National 
Manufactured  Housing  Federation,  and 
the  National  Association  of  Home 
Manufacturers.*  Additionally,  .staff 
contacted  nine  randomly-selected 


'  "Request  for  Comments  Concerning  Guides  lor 
Advertising  Shell  Homes."  57  FR  41707.  P924219. 
A-1,  p.  41707.  The  record  in  this  proceedin;!  has 
been  designated  P924219  in  the  Commission's 
Public  Reference  Branch.  A  copy  of  the 
Commission's  request  for  comments  originally 
appearing  in  57  m  41707  is  designated  document 
A-1,  and  is  filed  in  a  single  volume  labeled 
P924219.  There  are  three  cstegories,  "A,"  "B,"  and 
"C"  for  the  materials  in  this  volume. 

^  Comment  of  Maiiory  Wood,  Chesterton.  IN. 
P924219,  G-1  (Sept.  25,  1992).  Ms.  Wood  stated 
that  around  the  time  of  the  Great  Depression  her 
father,  a  civil  engineer,  had  invented  portable, 
demountable  houses  for  emergency  use.  She 
suggested  that  his  plans  be  revived  to  cope  with  th«> 
losses  of  housing  occasioned  t;y  recent  natural 
disasters. 

^  Report  of  telephone  interviews  by  John  Dugan. 
P  924219,  B-7  (June  1,  1992). 


manufacturers  of  factory-built  housing 
from  a  directory  of  over  250  such 
businesses  ♦  and  elicited  comments  and 
advertising  materials  firom  two 
manufacturers  or  sellers  of  factory-built 
houses  or  factory-built  housing 
coniponents.5  On  the  basis  of  the 
information  collected  by  the  staff,  it 
appeared  that  manufacturers  of  factory- 
built  housing,  including  manufacturers 
of  housing  the  Commission  has 
characterized  as  "shell"  homes,  are  not 
familiar  with  the  Guides.  This  is 
because,  in  part,  the  term  "shell"  homes 
is  not  adequately  defined  in  the  Guides 
and  is  not  a  classification  used  by  any 
segment  of  today's  factory-built  bousing 
industry. 

Thus,  if  unlawful  practices  are 
occurring,  the  current  Guides  cannot 
perform  their  intended  purpose  of 
informing  industry  of  the  Commission's 
views  of  the  practices  and  providing  the 
basis  for  their  "voluntary  and 
simultaneous  abandonment"  by 
industry  members."  In  order  to  provide 
adequate  notice  of  the  scope  and 
applicability  of  the  Guides  to  certain 
forms  of  factory-built  residential 
housing,  the  Guides  would  have  to  be 
revised  to  inform  the  relevant  members 
of  the  industry  that  the  Guides  apply  to 
some  of  their  marketing  practices. 
However,  under  the  circumstances  this 
would  be  tantamount  to  issuing  new 
guides. 

In  these  circumstances,  the 
Commission  has  determined  that 
revising  or  reissuing  the  Guides  is 
necessary  only  if  there  is  reason  to 
believe  that  unfair  or  deceptive 
practices  are  occurring  in  the  relevant 
industry  to  some  significant  extent  or 
are  likely  to  occur  in  the  absence  of 
Commi.ssion  guides.  Based  on  the 
response  to  the  request  for  comment  and 
on  the  staff  interviews  with  the 
responsible  heads  of  the  housing  code 
authorities  of  California,  Florida, 
Maryland,  Missouri,  New  Jersey,  Texas 
and  Virginia,  the  Vice  President  of  the 
National  Foimdation  of  Manufactured 
Home  Owners  and  a  Senior  Analy-St 
from  the  American  Association  of 
Retired  Persons,  the  Commission  has 
determined  that  the  practices  addres.sed 
by  the  Guides  are  not  common  and,  to 
the  extent  they  exist,  are  adequately 


■•  A.M.  WatVins,  Complete  Gvide  to  Factory-Made 
Houses,  P924219.  B-2,  pp.  152-74.  The  purpose  of 
.staffs  inquiry  wai  to  determine  if  manufacturers  of 
factory -built  housing  are  currently  making 
advertising  claims  that  are  addressed  by  the  Guidw. 

"Bow  Heuse,  lnc„  Bolton.  MA.  P924219.  B-4; 
and  Kan-Build,  Inc..  Osage  City,  KS.  P924219.  B- 
S.  Bow  House,  Inc.  specializes  in  laminated  bowed 
rafters  and  other  "New-England  look"  components 
of  production  and  stick-built  housing.  Kan-Build, 
Inc..  produces  modular  housing. 

•'See.  16(TR§1.5 


handled  by  state  or  local  housing  code 
authorities.  Accordingly,  the 
Commission  has  determined  to  repeal 
the  Guides. 

IL  Background 

On  April  12, 1962,  the  Commission 
adopted  the  Guides  under  the  authority 
of  sections  5(a)  (1)  and  6(g)  of  the  FTC 
Act,  5  U.S.C.  45(a)(1)  and  46(g).'  The 
Guides  address  advertising  claims 
relating  to  housing  features  that  are 
material  to  consumers  such  as 
inhabitability  upon  delivery, 
dimensions,  included  items,  savings, 
availability  of  financing,  guarantees, 
time  of  delivery  or  installation,  and 
whether  the  cost  of  delivery  or 
installation  is  included  in  the  advertistxl 
price.  The  Guides  generally  reflected  the 
law  previously  developed  by  the 
Commission  in  cases  involving 
advertising  for  shell  homes,*  factory- 
built  homes,"  and  home 
improvements.'*' 

There  is  no  definition  of  shell  homes 
in  the  Guides.  Instead,  section  230.1(a) 
states.  "*  *   •  the  typica/ shell  home 
does  not  include  such  features  as 
wiring,  plumbing,  heating,  interior  trim 
and  finish,  or  other  requisite 
components  •  •  •."  (Emphasis  added.) 
This  and  the  cases  brought  before  or 
around  the  time  the  Guides  were 
formulated  '*  indicate  that  the 
Commission  intended  the  term  ".shell" 
to  be  interpreted  in  a  generic  sense — i.e., 
structures  assembled  or  installed  in 
whole  or  in  part  by  the  seller  that  lack 
all  the  necessary  components  to  make 
the  building  inhabitable  when  delivered 
to  the  buyer." 


'  27  FR  3917  (April  25,  1962):  P924219.  B-10 
Ttie  Guides  took  effect  immediately  upon 
publication  in  the  FR.  Originally  appearing  as 
(.ection  14.6  of  the  Commission's  Admini5tr»livr> 
Interpretations,  the  guides  were  later  recodified  a^ 
16  CKR  Part  230.  32  FR  15531  (Nov.  8.  1967] 

"  Monumental  Engineering,  Inc..  58  FTC  1093 
l)96l):andXj/e(ime. /nc,  59FTC1231  (I96i1. 

"  Main  Line  Lumber  and  Millwork  Co.,  56  FTT  1 " 
(1959):  /?  H  Best,  Inc..  54  FTC  -516  (1957):  Somis 
C>rp.,  34  FTC  318  (1941). 

^"Commerre  Contracting  Co..  59  FTC  473  (1961). 
Cnmiorrl  industries,  Inc  ,  59  FTC  398  (1961). 

' '  Five  pre-guide  cases  involved  nxtst  of  the  acts 
or  practites  addressed  by  the  Guides.  Two  cases. 
Monumental  Engineering.  Inc..  58  FTC  1093 
[corisent  dec-ee,  1961):  and  Lifetime.  Inc.,  59  FTC 
1231  (1961),  which  were  decided  relatively 
contemporaneously  with  the  Commission's 
adoption  of  the  Guiaes,  are  the  only  pre-guide  cases 
that  refer  to  "shell"  homes.  Additionally,  three 
other  cases  involving  factory-buiJt  bousing.  Main 
Line  Lumber  and  Millwork  Co..  56  FTC  17  (consent 
decree.  1959):  fl.H  Best,  Inc.,  54  FTC  416  (consent 
decri-e.  1957):  and  Somis  Corp.,  34  FTC  318  (1941). 
involved  additional  practices  addressed  by  the 
Guides 

"Some  industry  members  maybe  familiar  with 
another  use  of  the  term  "she:!"  bousing  that  differs 
from  the  Conrunission's  use  of  the  term  in  the 

Continued 
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Presently.  It  appears  that  other  terms 
are  now  used  in  the  industry  to  describe 
housing  that  the  Commission 
characterized  as  "shell"  housing. '^  For 
example,  according  to  one  source,  a 
"shell"  home  is  a  "pre-cut"  home  under 
classifications  established  by  the 
National  Association  of  Home 
Manufacturers  ("NAHM").'*  There  are 
also  other  industry  terms  for  faciory- 
built  housing,  such  as  "panelized"  " 
and  "modular."  '•  where  the  degree  of 
completeness  varies,  and  that  may  not 
be  inhabitable  as  sold. 

III.  Review  of  the  Guides 

No  member  of  the  factory-built 
housing  industry  responded  to  the 
Commission's  request  for  comment  on 
the  Guides.*'  Part  of  the  explanation  fur 


Guide*.  Acrording  lo  Philip  5>chneider  of  th« 
Nalional  Irutltula  of  Building  Science*.  •  "*heH" 
home  concept  wai  pul  of  flUU's  so-celled 
"Operation  BreakthrouKh"  program  lo  provide 
affordable  housing  to  American*  on  a  large  toile. 
Housing  without  any  plumbing,  heating  or  wiring, 
was  tu  be  produced  in  the  factory,  trarupnrled  to 
the  site  In  one  piece  or  in  sectioiu,  and  assembled 
or  mounted  on  the  foundation  and  fitted  with 
utilities  on-site  S<.hneider  says  Operation 
Breakthrough  was  formuUtt-d  while  George  Romney 
was  Secretary  of  MUD  (1069  to  1972).  The  program 
accordingly  postdated  the  Guides  by  nearly  a 
dacade  and  could  not  have  been  their  inspiration. 
The  v^atigM  of  Operation  Breakthrough  that  nxisi 
today  are  limited  to  housing  produced  and  TinLihed 
with  "sweat  equity"  as  pan  of  a  publicly  subsidixed 
housing  program.  Report  of  interview  of  Philip 
.Schneider  by  John  T  Dugan.  P  924219.  B-7.  p.  4 
dune  1,  199ZI;  re- interviewed  by  {oel  Brewer,  P 
924219.  B-1 1  (May  10.  1994) 

•JP924219.  B-7,  p.  3.  According  to  one  industry 
spokes|<erson.  In  the  final  aiulysis.  it  is  easior  to 
deRne  what  is  "inhabitable"  than  what  is  a  "shell" 
home  Rpport  of  interview  of  Barbara  Martin. 
BulldinK.^  Systems  Council.  National  Association  of 
Home  Builders  ("NAHB  ).  by  lohn  Dugan.  P924219. 
B-7,  p  4  (May  27.  1992).  NAltM  is  now  p^rt  of  the 
Building  Systems  Council  of  N,\HB. 

'•  Niitt-Powell.  Thomas  E.,  Manufarlumd  Utima 
Making  .Sense  of  a  Housing  Opportunitv.  pp  2-3 
(1902).  Pre-cut  housing  contains  *\\  or  most  of  the 
lumber  and  millwork  for  the  main  structure  of  the 
house,  from  floor  to  roof,  plus  exterior  doors  and 
windows,  insulation,  and  roofing  materials.  The 
package  may  contain  additional  materials  and 
supplies  for  the  interior  as  well  f^e-cut  housing 
requires  the  most  on-site  labor  to  finish  the  house 
and  make  it  inhabitable  after  delivery. 

'*Pani*lized  housing  consists  of  complete  wulls 
that  are  facturv-made  in  large  sections  and  then 
shipped  to  the  site.  After  set  do%<m,  the 
inhabitability  of  the  dwelling  depend.^  on  the  extent 
to  which  the  structure  needs  work  such  a*  installing 
a  roof  or  panelized  rrmf.  installing  a  wet  core 
(cenlral  plumbing,  heating  and  wiring  equipment). 
Installing  •  floor  or  [Mnelized  (\oor.  hanging  door* 
and  windows,  installing  utilities  and  insulation, 
cinsing  the  panel  interiors,  and  hooking  up  the 
utilities. 

'*Mo<lula/  or  sectional  housing  is  9S%  complete 
when  it  comes  off  the  assembly  line.  It  is  shipped 
in  two  or  more  sections  for  set  down  at  the  site. 
After  set-down,  inhabitability  depends  on  the 
extent  to  which  the  house  nee<ls  work  finishing  the 
Interior  and  hooking  up  the  utilities 

"In  addition  to  publishing  the  Commission's 
requeat  for  comments  in  the  KR.  staff  sent  copies  ol 
the  FR  notice  and  the  guides  lo  (among  others)  the 


this  may  be  that  the  term  "shell"  home 
as  it  is  used  by  the  Commission  in  the 
Guides  is  not  familiar  to  most  current 
members  of  the  industry." 

Factory-built  housing  (including 
homes  that  are  inhabitable  upon 
delivery)  constitutes  a  large  segment  of 
the  new  home  market.  At  this  time  the 
Commission  does  not  luiow  what 
portion  of  the  factory-built  housing 
industry  is  comprised  of  structures 
erected  in  whole  or  in  part  by  the  seller 
that  lack  all  the  necessary  components 
to  make  the  building  inhabitable  when 
delivered  to  the  buyer.  Based  on  the 
information  collected  by  staff,  it  is 
probable  that  some  portion  of  the 
industry  delivers  structures  that  are  not 
inhabitable.'® 

Since  adopting  the  Guides,  the 
Commission  has  brought  a  number  of 
actions  that,  without  expressly 
mentioning  the  Guides,  reflect  the 
principles  articulated  in  them. 
Specifically,  the  Commission  has 
prohibited  manufacturers  of  shell,  pre- 
cut  or  other  factory-built  housing  from: 

•  Representing  that  housing  was 
complete  to  a  greater  degree  than  it  was 
(Guide  1):*° 

•  Using  pictorial  advertising  that 
confused  higher-priced  housing  with 
prices  of  lower  priced  housing  (Guide 
3):" 

•  Representing  that  unskilled 
consumers  will  realize  savings  on  labor, 
or  making  false  and  unsubstantiated 
claims  with  respect  to  the  ease, 
economy  or  time  involved  in  erecting 
the  housing  (Guide  4);^^ 

•  Offering  financing  without 
disclosing  terms,  or  misleading 


trade  a.<*ociatio..s  whose  members  most  likely 
included  prodicors  of  factory  built  bousing  (eg. 
the  National  l>  ...luie  of  Building  Science,  the 
National  Asso^  >dii(>n  of  Home  Builders,  and  the 
Manufactured  Hnu.sing  Institutu). 

■*  lohn  Sample*,  President  and  CEO.  of  Kan- 
DuDd,  Inc.,  0*age  City,  KS.  responding  to  a  staff 
questionnaire  concerning  the  guides  taid,  "1  have 
been  in  this  industry  20  years,  and  have  never  had 
knowledge  of  or  questions  pertaining  to  the  Guide." 
P924219.  B-5.  p.  1  (Ian.  19.  1993). 

"According  to  Curtis  McGiver,  Associate 
Director  for  Building  Regulations,  Virginia 
Department  of  Housing  and  Cximmiinity 
t)evelo;iment,  modular  housing  is  sold  that  is 
unfinished  when  insuiiled.  f)«  adds  that  in  Virginia 
the  advertising  for  th.s  housing  makes  it  ckar  that 
the  price  varies  with  the  degrt-e  of  completeness  of 
the  product,  and  that  the  consumer  must  pay  a 
premium  to  receive  a  finished  inhabitable  module 
Repoftof  Intervifwby  |oel  Brewer.  P  924219.  B- 
12.  p.  2(|uly  20-22,  1994) 

»Be»»  Homes.  77  FTC  6  (1970);  H.B  RtcgerCo. 
75  FTC:  16S  (1969);  HiLne.  Inc.  74  FTC  1174 

(loeai. 

"Id 

"  Insiko  (Mff)  91  nc  706  (1978).  tinffo/CWor 
Ihtair*.  Inc  .  B7  FTX;  8  (1976) 


consumers  with  respect  to  the  terms  of 
the  financing  available  (Guide  5);^' 

•  Using  bait-and  switch  tactics  (Guide 
6);2<  and 

•  Representing  that  housing  is 
guaranteed  without  disclosing  the 
nature  and  duration  of  the  guarantee, 
the  identity  of  the  guarantor  and  the 
manner  in  which  the  guarantor  would 
perform  (Guide  7).^' 

Additionally,  manufacturers  of 
factory-built  housing  continue  to  make 
claims  addressed  by  the  Guides.  For 
example,  the  record  reflects  advertising 
claims  with  respect  to  inhabitability 
(Guide  1(,^^  depictions  of  size  or 
dimensions  (Guide  2),'^  pictorial 
representations  of  features  not  included 
(Guide  3),^"  savings  (guide  4),2« 
guarantees  (Guide  7),^°  and  delivery  and 
installation  (Guide  9).*'  However,  the 
Commission  has  no  basis  to  believe  that 
the  advertising  it  has  monitored  is 
deceptive  or  unfair. 

IV.  Evidence  of  Unlawful  Practices 

In  order  to  obtain  some  evidence 
relating  to  the  prevalence  of  the  unfair 
or  deceptive  practices  in  the  pertinent 
industry  staff  interviewed  the 
responsible  heads  of  the  housing  code 
authorities  of  California,  Florida, 
Mar>'land,  Missouri,  New  Jersey,  Texas 
and  Virginia. 3*  One  interviewee,  Bill 
Connolly,  the  Director  of  the  Division  of 
Codes  and  Standards  in  the  New  Jersey 
Department  of  Community  Affairs,  is 
also  the  present  chairman  of  the 
Industrialized  Building  Commission 
(the  "IBC").  the  commissioners  of  which 


"  Insiico  Corp  .  91  FTC  al  723;  Hi-Line.  Inc..  74 
FTC  at  1181. 

i*  Best  Howef,  77  FTC  at  13-14;Hfl  RiciterCo.. 
75  FTC  at  172-73;  III  Line.  Inc.  74  FTC  at  1 180, 

*»  Best  Homes.  77  FTC  at  14;  //  /?  Rieger  Co..  75 
FTC  at  173;  Hi  Line.  Inc.  74  hTC  at  118 

»»P924219.  B-6.  p.  5. 

''P924219.  B-5.  pp.  7-9.  12-17.  21-39. 

"M,  p.  22. 

"P924219.  B-6.  p.  1. 

••P924219.  B-5.  pp.  10.  17  20 

"P924219.  B-6.  pp.  1-2 

'*  Staff  inierviewed  Richard  Conrad.  Executive 
Dimctor,  California  Building  Standards 
Commission.  Larry  lordan.  Planning  Manager. 
Department  of  Community  Affairs.  Codes  and 
Standards  Section.  Florida  Division  of  i-lousing  and 
Community  Development;  |im  Hannah,  Director. 
Code*  Administration,  Maryland  Department  of 
Housing  and  Community  Development;  |im 
Phillips.  Director,  Department  of  Manufactured 
Housing.  Recreational  Vehicles  and  Modular  Units. 
Missouri  t*ublic  Service  Commission;  Bill  Cqpnolly. 
Director,  Division  of  Codes  and  Standards,  New 
lersey  Department  of  Community  Affairs;  Jim 
Man  in.  Manager  of  Rules.  Policies  and  Codes 
Seclion.  Policies  and  Standards  Division,  Texas 
Depanment  of  Licensing  and  Regulation;  and  Cunis 
McGiver.  Associate  Director  for  Building 
Regulations.  Virginia  Depanment  of  Housing  and 
Community  Development.  Report  of  Interviews  by 
)oel  Brewer,  P  924219.  B-12.  pp.  2-5  (July  20-22. 
19941. 
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comprise  the  housing  code  enforcement 
authorities  of  New  Jersey,  Rhode  Island, 
and  Minnesota, 33  Additionally,  staff 
interviewed  representatives  of  die 
National  Foundation  of  Manufactured 
Home  Owners  and  the  American 
Association  of  Retired  Persons.** 

According  to  Mr.  Connolly, 
approximately  35  states  have  adopted 
codes  providing  for  in-factory  approval 
of  closed  construction  residential 
structures  (primarily  modular  housing). 
These  codes  contemplate  a  two-step 
process:  (1)  Plan  review,  which  occurs 
in  the  state,  and  (2)  inspections  in  the 
plant,  including  out-of-state  plants. 
Almost  universally,  the  states  contract 
with  third  parties  to  conduct  the  out-of- 
state  in-plant  inspections.  For  open 
construction  factory-built  buildings  (i.e., 
most  panelized  or  all  pre-cut  housing), 
normally  the  local  code  enforcement 
authority  will  inspect  the  work  as  it  is 
assembled.  As  a  result  of  these  state  and 
local  enforcement  activities,  the  sorts  of 
problems  consumers  ordinarily  will 
encounter  from  factory-built  housing 
almost  exclusively  consist  of  cosmetic 
or  workmanship  problems,  or  problems 
arising  in  mounting  the  housing  at  the 
site.  The  other  housing  code  authoritues 
agreed.'*  Such  problems  are  not  covered 
by  the  Guides. 

Staffs  review  indicates  that,  although 
relevant  advertising  exists  and  the 


"  M  ,  pp.  1 .  5.  At  this  time  the  IBC  is  comprised 
of  the  three  states  that  have  subscribed  to  an 
interstate  compact  on  building  code  standards  for 
manufactured  housing  (often  referred  to  by  code 
enforcement  authorities  as  "industrialized" 
residential  housing).  The  purpose  of  the  IBC  is  to 
facilitate  the  interstate  sale  of  factory-built  housing 
by  developing  uniform  housing  code  requirements 
in  the  subscribing  states.  Because  it  is  anticipated 
that  other  stales  will  join  the  IBC  over  time,  the  IBC 
has  a  Rules  Development  Committee  lo  develop 
uniform  codes  to  which  most  stales  could 
eventually  sutMcribe.  In  order  to  assure  the 
acceptability  of  the  rules  to  other  states,  several 
stale  housing  code  officials  from  states  other  than 
the  three  Conunission  states  (e.g.,  Maryland  and 
Virginia)  represent  them  on  the  Rules  Development 
Committee, 

^*Slaff  interviewed  Leonard  VVehrman,  Vice 
President,  National  Foundation  of  Manufactured 
Home  Owners;  and  George  Gaberlavage,  Senior 
Analyst,  American  Association  of  Retired  Persons. 
Id.,  pp.  1.  5-6.  Mr.  Wehrman  made  no  specific 
comments,  and  instead  advised  staff  to  contact  state 
housing  code  officials.  Mr.  Gaberlavage  said  that  he 
believed  that  the  best  source  of  information  on  the 
subject  of  problems  with  factory-built  housing  is  the 
Slate  housing  code  authorities. 

"id.  pp.  2-5.  Although  the  sUle  officials  were 
unanimous  in  the  view  that  the  states  afford 
consumers  protection  against  the  kinds  of  harms 
addressed  by  the  Guides,  Mr.  Connolly  advised  that 
finding  and  preventing  code  violations  for  open 
factory -built  structures  depends  on  the  existence  of 
local  code  authorities.  Although  local  code 
authorities  exist  in  the  most  populous  regions  of  the 
country,  in  sparsely  populated  area  that  is  generally 
not  the  case.  However,  he  could  not  tell  how 
serious  or  widespread  the  problems  were  with 
fdCtory-buill  housing  in  such  areas. 


affected  industry  is  significant,  the 
unlawful  practices  addressed  by  the 
Guides  do  not  appear  to  be  widespread 
and,  to  the  extent  they  may  exist,  state 
or  local  bousing  code  enforcement 
authorities  can  appropriately  handle 
such  problems.  Although  some 
problems  of  the  sorts  addressed  by  the 
Guides  may  arise  in  sparsely  populated 
areas  of  the  country  where  there  are  no 
local  housing  code  authorities  to  inspect 
open  construction  factory-built 
buildings  as  they  are  assembled,  the 
Commission  has  no  reason  to  believe 
these  problems  are  significant  or  involve 
significant  consumer  harm. 
Accordingly,  the  Commission  has 
determined  to  repeal  the  Guides. 
(Authority:  15  U.S.Q  41-58.) 
List  of  Subjects  in  16  CFR  Part  230 

Advertising.  Factory-built  homes. 
Trade  practices. 

PART  230— [REMOVED] 

The  Commission,  under  authority  of 
sections  5(a)(1)  and  6(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
45(a)(1)  and  46(g),  amends  chapter  I  of 
title  16  of  the  Code  of  Federal 
Regulations  by  removing  Part  230. 

By  direction  of  the  Ck)mmission. 
Donald  S.  Clark. 
Secretary. 
[FR  Doc,  94-24145  Filed  9-29-94;  8:45  am) 

BILUNG  CODE  675(Mlt-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Progesterone 
and  Estradiol  Benzoate  in  Combination 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Syntex  Animal  Health.  The 
supplemental  NADA  provides  for 
reimplantation  of  the  drug  combination 
progesterone/estradiol  benzoate  in 
steers  fed  in  confinement  for  slaughter 
for  additional  improvement  in  rate  of 
weight  gain. 

EFFECTIVE  DATE:  September  30, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Caldwell,  Center  for  Veterinary 


Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1638, 
SUPPLEMENTARY  INFORMATION:  Syntex 
Animal  Health,  Division  of  Syntex 
Agribusiness,  Lie,  3401  Hillview  Ave.. 
Palo  Aho,  CA  94304,  filed  a 
supplemental  NADA  9-576,  which 
provides  for  reimplantation  of 
Synovex®  S  (200  milligrams  (mg)  of 
progesterone  and  20  mg  of  estradiol 
benzoate  per  implant)  at  approximately 
day  70  in  steers  fed  in  confinement  for 
slaughter  for  additional  improvement  in 
rate  of  weight  gain.  The  supplemental 
NADA  is  approved  as  of  August  19. 
1994.  and  the  regulations  are  amended 
in  §  522.1940  (21  CFR  522.1940)  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

Section  522.1940(d)(2)(ii))  is  revised 
to  read  "For  increased  rate  of  weight 
gain  and  improved  feed  efficiency,"  and 
paragraph  (e)  is  redesignated  as 
paragraph  (d)(2)(iv).  and  it  is  amended 
by  revising  the  first  sentence  and  by 
removing  the  second  paragraph  because 
it  has  been  superseded  by  enactment  of 
the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  of  1988. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.1  l(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
ParklawTi  Dr.,  Rockville.  MD  20857, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Under  section  512(c)(2){F)(iii)  of  the 
Federal  Food,  Drug,  and  Cometic  Act 
(21  U.S.C  360b(c)(2)(F)(iii)).  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  on  August  19, 
1994,  because  the  supplemental  NADA 
contains  a  report  of  new  clinical 
investigations  (other  than 
bioequivalence  or  residue  studies) 
essential  to  the  approval  of  the 
application  and  conducted  or  sponsored 
by  the  applicant.  The  3  years  of 
marketing  exclusivity  applies  only  to 
the  change  in  limitations  (provides  for 
the  reimplantation  of  steers  fed  in 
confinement  for  slaughter  for  additional 
improvement  in  rate  of  weight  gain)  for 
which  the  application  is  being 
approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
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oil  iiif  nuiiidii  eiiv  irdiuiitMii   .11  111  thai  an 
environmental  impact  statement  is  not 
required.  The  agency's  Tinding  of  no 
signincant  impact  and  the  evidence 
supporting  that  rinding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dot:kets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p  m..  Monday  through  Friday 

List  of  Subjects  in  21  CI-'R  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CF'K 
part  522  continues  to  read  as  follows: 

Authority:  Set:.  512  of  the  Federal 
Food.  Drug,  and  Co.smetic  Act  (21  U.S.C. 
360b). 

2.  Section  522.1940  is  amended  by 
revising  paragraphs  (b).  (d)(2)(ii),  and 
(d)(2)(iii);  and  by  redesignating 
paragraph  (e)  as  paragraph  (d)(2)(iv)  and 
revising  it  to  read  as  follows: 

§  522. 1 940    Progesterone  and  estradiol 
twnzoate  In  combination. 

•  •  •  •  • 

(b)  Sponsor.  See  000033  for  use  as 
provided  in  paragraphs  (d)(1)  and  (d)(2) 
of  this  section;  .see  021641  for  use  as 
provided  in  paragraphs  (d)(1)  and 
(d)(2)(i)  through  (d)(2)(iii)(a)  of  this 
section. 

*  •        •        *        • 

(d)  *  •  • 

(2)  *  •  • 

(ii)  Indications  for  use.  For  increased 
rate  of  weight  gain  and  improved  feed 
efficiency. 

(iii)  Limitations,  (a)  For  animals 
weighing  400  pounds  or  more;  for 
subcutaneous  ear  implantation,  one 
dose  per  animal. 

(b)  For  additional  improvement  in 
rate  of  weight  gain  in  steers  fed  in 
confinement  for  slaughter,  reimplant  at 
approximately  day  70. 

(iv)  NAS/NRC  status.  The  conditions 
of  use  specified  in  paragraphs  (d)(2)(i) 
through  (d)(2)(iii)(o)  are  NAS/NRC 
reviewed  and  found  effective. 

Dated:  .September  20.  1994 

Robert  C  Livingston. 

Dirnctor,  Office  of  Nvw  Anima!  Drtig 
Evaluation.  Center  for  Veterinary  Medicint- 

IFK  Doc  94-24013  Filed  9-29-94;  8  45  am] 

8ILUN0  COOC  41M-01-F 


21  CFR  Part  900 
(Docket  No.  93N -0351) 

Quality  Standards  and  Certification 
Requirements  for  Mammography 
Facilities 

AGENCY:  Food  and  Drug  Admini.stration. 

HUS. 

ACTKDW:  Interim  rule;  opportunity  for 

public  comment. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing 
regulations  to  implement  the 
Mammography  Quality  Standards  Act  of 
1992  (MQSA).  The  MQSA  requires  the 
establishment  of  a  Federal  certification 
and  inspection  program  for 
mammography  facilities;  regulations 
and  standards  for  accrediting  bodies  for 
mammography  facilities;  and  standards 
for  mammography  equipment, 
personnel,  and  practices,  including 
quality  assurance.  This  regulation, 
which  amends  two  previously 
published  interim  rules,  modifies  and 
adds  to  the  definitions  previously  set 
forth  In  addition,  the  interim  rule 
provides  a  mechanism  to  request 
permission  to  meet  alternative 
requirements,  other  than  those 
previously  set  forth,  if  the  proposed 
alternative  requirement  is  at  least  as 
effective  as  the  existing  quality 
standards  in  achieving  quality 
mammography  services  for  women. 
DATES:  The  interim  regulation  is 
effe<;tive  October  1.  1994;  written 
comments  by  December  29. 1994.  The 
Direcior  of  the  Office  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51  of  a  certain 
publication  in  21  CFR  900.12(d)(l)(i). 
effective  on  Jieptember  30.  1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23.  12420 
Parklawn  Dr  .  Roi.kville.  MD  20857, 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  K  Shuwalter.  Center  for  Devices 
and  Radiological  Health  (HFZ-240). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-3332 

SUPPt-EMENTARY  INFORMATION: 

I.  Background 

The  MQSA  (Pub.  L.  102-539)  was 
enacted  to  establish  minimum,  national 
quality  standards  for  mammography. 
The  MQSA  requires  that,  to  provide 
mammography  services  legally  after 
Octoljer  1.  1994.  all  facilities,  except 
facilities  of  the  Department  of  Veterans 
Affairs,  must  be  both  accredited  bv  an 


approved  accrediting  body  and  certified 
by  the  Secretary  of  Health  and  Human 
Services  (HHS)  (the  Secretary).  The 
autliority  to  approve  accreditation 
bodies  and  to  certify  facilities  has  been 
delegated  by  the  Secretary  to  FDA. 

The  MQSA  was  passed  on  October  27. 
1992.  in  response  to  statistics  on  the 
prevalence  of  breast  cancer  across  the 
United  States.  Breast  cancer  is  now  the 
mast  common  cancer,  and  the  second 
leading  cause  of  cancer  deaths  among 
women.  According  to  the  1992 
projections  by  the  American  Cancer 
Society,  there  would  be  180.000  new 
cases  of  breast  cancer  among  women  in 
the  United  States  in  just  that  year.  Of 
these  new  cases,  it  was  estimated  that 
approximately  46.000  of  these  women 
would  die  from  the  disease.  The  lifetime 
risk  of  developing  breast  cancer  is 
increasing.  In  1992,  breast  cancer 
affecled  1  in  8  women  in  their  lifetime 
as  compared  to  1  in  11  in  1980,  1  in  14 
in  1960.  and  1  in  20  in  1940. 

Early  detection  of  breast  cancer, 
typically  involving  physical  breast 
examination  and  mammography,  is  the 
best  means  of  preventing  deaths  that 
result  from  breast  cancer  detected  at  an 
advanced  stage.  The  value  of 
undergoing  mammography  screening  is 
that  mammography  can  detect  cancers 
that  are  too  small  to  be  felt  through 
physical  examination  (palpation). 
Mammograms  can  detect  breast  cancer 
up  to  2  years  before  a  woman  or  her 
doctor  can  feel  a  lump.  In  addition, 
these  early  stage  cancers  can  be  90  to 
100  percent  curable  (Ref.  1). 

However,  according  to  the  General 
Accounting  Office  (GAO).  a 
mammogram  is  one  of  the  most  difficult 
radiographic  images  to  read.  It  must 
have  optimal  clarity  for  the  image  to  be 
interpreted  correctly.  If  the  image 
quality  is  poor  or  the  interpretation  is 
faulty,  the  interpreter  may  miss  an 
incipient  cancerous  lesion.  This  could 
delay  treatment  and  result  in  an 
avoidable  death  or  mastectomy.  Further, 
it  is  equally  true  that  poor  images  or 
faulty  interpretations  can  lead  to  a  false 
positive  diagnosis,  which  produces 
needless  patient  anxiety,  costly 
additional  testing,  and  painful  biopsies 
when  normal  tissue  is  misread  as 
abnormal. 

The  Senate  Committee  on  Labor  and 
Human  Resources  held  hearings  on  the 
breast  cancer  i.ssue  and  found  a  wide 
range  of  problems  with  the  current 
mammography  system:  Poor  quality 
equipment,  the  lack  of  quality  assurance 
procedures,  poorly  trained  technologists 
and  physicians,  false  representation  of 
accreditation  by  .some  mammography 
facilities,  and  the  lack  of  inspections  or 
consistent  governmental  oversight.  The 


MQSA  addresses  these  specific 
concerns  by  establishing  national 
minimum  standards  for  all 
mammography  facilities,  except  the 
Department  of  Veterans  Affairs,  in  the 
areas  of  radiation  dose,  equipment, 
personnel,  and  practices,  such  as  qualify 
control  and  quality  assurance.  The 
MQSA  replaces  a  patchwork  of  Federal, 
State,  and  private  standards  and 
guarantees  sufficient  oversight  and 
enforcement  to  ensure  that  women  will 
receive  high  quality  mammography 
services. 

II.  Comments 

To  date,  FDA  has  receiv€^d  97 
comments  on  the  2  interim  rules  that 
were  published  in  the  Federal  Register 
ofDece.Tiber21.  1993  (58  FR  67558  and 
58  FR  67565).  These  comments,  which 
have  been  carefully  reviewed  and 
summarized,  are  under  consideration  as 
the  final  regulations  are  being 
developed.  FDA  will  publish  its 
response  to  the  various  comments  in  the 
Federal  Register  w  hen  the  final  rules 
are  published. 

III.  Effective  Date 

The  effertive  date  of  this  regulation  is 
O<:tober  1.  1994.  Although  the  effective 
date  of  a  final  regulation  ordinarily  may 
not  be  less  than  30  days  after  date  of 
publication  in  the  Federal  Register,  the 
Administrative  Procedures  Act  and 
FDA's  regulations  permit  exceptions  to 
this  timeframe  when:  (1)  The  regulation 
grants  an  exemption  or  relieves  a 
restriction;  (2)  the  regulation  interprets 
rules  and  policy  statements;  or,  (3)  good 
cause  exists  and  is  published  for  the 
earlier  date.  This  interim  rule  satisfies 
any  one  or  all  of  the  exemption  criteria 
that  permit  an  earlier  effective  date.  (See 
5  U.S.C.  553(d)  and  21  CFR  10.40(c)(4).) 

First,  this  interim  rule  exempts 
certain  mammography  devices  and 
procedures  from  quality  standards 
established  under  the  MQSA.  Second, 
the  interim  rule  provides  a  means  for 
proposins',  alternative  standards  that 
may  relieve  restrictions  for  certain 
mammography  facilities.  Third,  the 
interim  rule  provides  interpretive 
definitions  and  FDA  policy  statements 
to  clarify  essential  terms  in  rules 
previously  issued  under  the  MQSA. 
Finally,  failure  to  implement  this 
interim  rule  by  October  1,  1994,  could 
inadvertently  render  critical 
mammography  devices  and  procedures 
illegal  that  are  not  currently  intended  to 
be  covered  under  the  MQSA.  Therefore, 
the  agency  finds  good  cause  for  an 
effeciive  date  fewer  than  30  days  after 
publication  of  this  regulation. 
Accordingly,  for  all  these  reasons,  this 


interim  rule  is  made  effective  as  of 
October  1,1994. 

rV.  Legislative  Authority 

December  14, 1993,  the  President 
signed  legislation  (H.  Rept.  2202) 
granting  interim  rule  authority  to  the 
Secretan,'  for  promulgation  of  standards 
required  by  the  MQSA.  This 
authorization  was  provided  in 
recognition  of  the  fact  that  the 
certification  deadline  of  October  1. 
1994,  could  not  be  met  without 
streamlining  the  process  for  initial 
promulgation  of  standards.  Because  of 
the  perceived  urgent  public  heahh  need 
for  Federal  standards  for 
mammography,  it  was  decided  that 
interim  rule  authority  should  be 
granted,  rather  than  an  extension  of  the 
deadline  to  develop  standards. 

Under  the  interim  rule  legislation,  the 
Secretary  is  authorized  to  issue 
temporary,  interim  regulations  setting 
forth  standards  for  approving 
accrediting  bodies  and  for  quality 
standards  for  mammography,  under 
section  354(e)  and  354(f)  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  263b(e)  and  354(f)).  Under  the 
abbreviated  process,  the  Secretary  is 
required  to  adopt  existing  standards  to 
the  maximum  extent  feasible,  such  as 
those  established  by  the  Health  Care 
Financing  Administration  (HCFA), 
private  voluntary  accreditation  bodies, 
e.g.,  the  American  College  of  Radiology 
(ACR),  and  some  States.  Also,  in 
developing  the  interim  regulations,  the 
Secretary  is  not  required  to  consult  with 
the  National  Mammography  Quality 
Assurance  Advisory  Committee 
(Advisory  Committee).  However,  after 
the  interim  standards  are  issued, 
Congress  intended  that  the  Secretary 
proceed  with  the  more  extensive 
rulemaking  procedures  envisioned  by 
the  original  enactment  of  the  MQSA, 
including  the  statutorily  required 
consultation  with  the  Advisory 
Committee. 

FDA  used  this  authority  to  issue 
interim  requirements  for  acf  rediting 
bodies,  quality  standards,  a;id 
certification  on  December  21, 1993. 
Those  interim  standards  have  been  used 
to  approve  accreditation  bodies  and 
certify  facilities  before  the  October  1, 
1994,  deadline.  However,  since  the 
interim  regulations  were  published  on 
December  1993,  FDA's  experience  in 
applying  those  interim  standards  has 
convinced  the  agency  that  certain 
amendments  to  those  interim  niles  are 
necessary  in  order  to  clarify  the 
obligation  that  facilities  have  to  meet 
under  MQSA  by  the  October  1.  1994, 
deadline.  The  regulations  implemented 
by  this  interim  rule  add  to  and  modify 


the  interim  niles  issued  on  December 
21, 1993,  and  will  remain  in  effect  until 
final  regulations  are  proposed  and 
promulgated  in  1995. 

V.  Provisions  of  the  Rule 

A.  Amended  Definition 

FDA's  experience  in  developing 
standards  and  planning  for 
implementation  of  the  MQSA  over  the 
past  year  has  made  the  agency  aware 
that  certain  changes  to  its  previously 
published  interim  definitions  are 
necessary. 

Section  900.2  (21  CFR  900.2)  of  the 
December  21, 1993,  interim  rule  (58  FR 
67558  at  67563)  defines  essential  terms 
used  throughout  the  interim  rules. 
These  definitions  are  intended  to  inform 
mammography  facilities  and  consumers 
of  the  meaning  of  terminology  used 
throughout  the  MQSA  regulations.  This 
interim  rule  amends  and  modifies 
certain  terms  defined  in  §  900.2. 

In  determining  which  facilities  would 
be  subject  to  the  standards  under  the 
MQSA,  Congress  defined  the  term 
"facility"  to  include  a  hospital, 
outpatient  department,  clinic,  radiology 
practice,  or  mobile  unit,  an  office  of  a 
physician,  or  other  facility,  as 
determined  by  the  Secretary,  and,  by 
delegation,  FDA,  that  conducts  breast 
cancer  screening  or  diagnosis  through 
mammography  activities.  The  term  does 
not  include  a  facility  of  the  Department 
of  Veterans  Affairs. 

Congress  further  defined 
mammography  "activities"  to  include 
the  oj)eration  of  equipment  to  produce 
a  mammogram,  the  processing  of  film, 
the  initial  interpretation  of  the 
mammogram,  and  the  (maintenance  oO 
viewing  conditions  for  that 
interpretation.  However,  Congress 
recognized  that  a  mammogram  may  be 
performed  in  a  place  that  is  different 
from  the  faciUty  that  processes  or 
interprets  the  x-ray  film.  In  such  a  case. 
the  MQSA  requires  the  facility 
performing  the  mammogram  to  be 
responsible  for  meeting  the  MQSA 
quality  standards. 

Under  this  interim  rule,  FDA  is 
amending  the  definition  of  "facility" 
under  §900.2  to  clarify  that  it  is  the 
facility  performing  the  mammogram  thai 
is  responsible  for  obtaining 
accreditation  by  an  FDA-approved 
accrediting  body  and  certification  by 
FDA  to  provide  mammography  senires 
legally  after  October  1,  1994.  The 
facility  performing  the  mammogram 
must  substantiate  that  the  additional 
mammography  activities  of  processing 
the  x-ray  film,  interpreting  the  image, 
and  maintaining  viewing  conditions, 
wherever  performed,  meet  all  quality 
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standards  required  under  the  MQSA. 
Facilities  that  provide  only  partial 
services  (e.g.,  film  processing  companies 
or  interpreting  radiologists)  are  not 
required  at  this  time  to  apply  for 
accreditation  or  certification  under 
MQSA,  although  these  partial  providers 
will  have  to  meet  MQSA  standards  in 
order  to  be  employed  by  any  facility  that 
performs  mammograms.  In  the  future, 
FDA  may  require  facilities  that  perform 
any  portion  of  the  process  required  for 
a  mammography  evaluation  to  be 
directly  subject  to  the  accreditation  and 
certification  process. 

In  addition,  although  the  MQSA 
excludes  facilities  of  the  Department  of 
Veterans  Affairs  (VA)  from  the  scope  of 
the  legislation,  VA  is  working  to 
establish  standards  consistent  with  this 
legislation.  All  other  facilities  that 
conduct  the  following  screening  or 
diagnostic  mammography  activities  are 
subie<:t  to  the  standards  issued  under 
the  MQSA. 

B  New  Definitions 

This  interim  rule  is  adding  the  new 
terms  "screening  mammography"  and 
"diagnostic  mammography"  to  §900.2 
in  order  to  clarify  which  brea.st  cancer 
screening  or  diagnostic  mammography 
activities  conducted  bv  a  facility  will 
render  that  facility  subject  to  the 
provisions  of  and  regulations  issued 
under  the  MQSA,  and  which  activities 
are  excluded  from  regulation.  Under  the 
MQSA.  Congress  defined  the  term 
"mammography"  as  radiography  of  the 
breast,  but  provided  no  statutory 
definition  for  the  terms  "screening 
mammography"  and  "diagnostic 
mammography."  This  interim  rule  is 
adding  the  terms  "screening 
mammography"  and  "diagnostic 
mammography"  to  the  definition 
portion  of  the  regulations  in  order  to 
clarify  the  scope  of  the  regulated 
mammography  activities.  These 
definitions  are  based  on  definitions 
developed  by  the  Agency  for  Health 
Care  Policy  and  Research  (AHCPR)  and 
the  AC^,  and  have  been  modified  as 
necessary  for  purposes  of  MQSA 
implementation. 

The  term  "screening  mammography" 
is  being  defined  as  mammography 
performed  on  an  asymptomatic  patient 
to  detect  the  presence  of  breast  cancer 
at  an  early  stage.  In  screening 
mammography,  the  patient  typically  has 
not  manifested  any  clinical  signs, 
symptoms,  or  physic:al  findings  of  breast 
cancer.  The  screening  mammogram  is 
performed  to  detect  the  presence  of  a 
brea.st  abnormality  in  its  incipient  stage 
and  to  serve  as  a  baseline  film  to  which 
future  screening  or  diagnostic 
mammogranis  may  be  compared. 


The  term  "diagnostic  mammography" 
is  being  defined  as  mammography 
performed  on  a  patient  with  clinical 
signs,  symptoms,  or  physical  findings 
suggestive  of  breast  cancer:  an  abnormal 
or  questionable  screening  mammogram: 
a  history  of  breast  cancer  with  breast 
conservation  surgery  regardless  of 
absence  of  clinical  breast  signs, 
symptoms,  or  physical  findings:  or, 
augmented  breasts  regardless  of  absence 
of  clinical  breast  signs,  symptoms,  or 
physical  findings.  Diagnostic 
mammography  is  also  called  problem- 
solving  mammography  or  consultative 
mammography.  A  diagnostic 
mammogram  is  performed  because  there 
is  a  reasonable  articulable  suspicion  that 
an  abnormality  may  exist  in  the  breast. 
The  diagnostic  mammogram  may 
confirm  or  deny  the  presence  of  an 
abnormality  and,  if  confirmed,  may 
assist  in  determining  the  nature  of  the 
problem. 

FDA  has  further  defined  the  terms 
screening  and  diagnostic  mammography 
to  exclude  breast  imaging  performed  in 
a  research  setting  as  part  of  a  scientific 
study  to  evaluate  experimental 
mammography  devices  conducted  in 
accordance  with  FDA's  investigational 
device  exemption  regulations  in  21  CFR 
part  812.  S<:ience  has  not  progressed  to 
the  point  where  effective  quality 
standards  may  be  written  for  every 
category  of  experimental  mammography 
device.  Therefore,  at  this  time  these 
investigational  devices  for  breast 
radiography  will  not  be  subject  to  the 
quality  standards  issued  under  the 
MQSA.  However,  any  conventional 
mammography  device  used  as  part  of 
the  scientific  study  to  provide  baseline 
data  from  which  to  evaluate  the  safety 
and  efficacy  of  the  exp>erimental  device 
would  be  subject  to  MQSA  quality 
standards. 

In  addition,  invasive  interventions 
which  employ  breast  radiography 
devices  to  produce  radiographic  images 
of  the  breast  in  association  with 
localization  or  biopsy  (e.g.,  stereotactic 
x-ray)  procedures  have  also  been 
excluded  from  the  definitions  of 
screening  and  diagnostic  mammography 
activities. 

In  the  future,  when  the  science  has 
advanced  to  a  point  where  effective, 
national  quality  standards  may  be 
developed,  FDA  may  regulate  facilities 
that  employ  these  invasive  interventions 
or  facilities  that  employ  experimental 
devices  for  breast  radiography  to  ensure 
their  compliance  under  the  act. 

C  Alternative  Standards 

FDA  recognizes  that  there  may  be 
alternative  standards  to  the  standards 
issued  in  §900.12  (21  CFR  900.12)  of 


the  Federal  Register  of  December  12. 
1993  (58  FR  67565).  that  are  at  least  as 
effective  in  delivering  high  quality 
mammography  services  to  women.  In 
the  interest  of  improving  the  overall 
quality  of  mammography.  FDA  wants  to 
provide  an  avenue  by  which  safe  and 
effective  alternative  standards  may  be 
implemented.  Accordingly,  the  agency 
has  created  a  mechanism  for  qualified 
applicants  to  request  permission  to  meet 
an  alternative  standard  rather  than  an 
existing  quality  standard.  The  request 
must  be  supported  by  such  evidence  as 
required  by  the  agency  to  render  a 
determination  that  the  suggested 
alternative  is  at  least  as  effective  as  the 
agency  mandated  standard  in  helping  to 
achieve  high  quality  mammography. 

If  the  agency  determines  that  tne 
proposed  alternative  is  acceptable,  the 
agency  will  grant  the  request.  The 
applicant  will  receive  written  notice  of 
the  approval  of  the  alternative  standard, 
including  any  limitations  on  use  of  the 
alternative,  and  the  period  of  time  that 
the  alternative  may  be  employed.  The 
decision  will  be  placed  in  the  public 
docket  file  in  the  Dockets  Management 
Branch  (address  above),  after  deletion  of 
any  patient  identifiers  or  confidential 
commercial  information,  and  may  also 
be  published  in  the  form  of  a  notice  in 
the  Federal  Register. 

Other  entities  that  desire  to  use  the 
alternative  standard  must  also  submit  an 
application  and  receive  approval  by  the 
agency  before  they  may  substitute  the 
alternative  for  the  agency  mandated 
standard.  FDA  anticipates  that  "me-too" 
entities  filing  an  application  in 
accordance  with  the  regulations 
typically  would  receive  a  prompt 
response  to  the  request.  This  process  is 
necessary  to  ensure  that  those  other 
entities  wishing  to  avail  themselves  of 
the  alternative  fully  understand  and 
appreciate  the  alternative  procedure  and 
its  applicability  so  that  the  overall 
quality  of  mammography  services  is 
maintained.  However,  if  a  manufacturer 
of  mammography  equipment  applies  to 
the  agency  for  approval  of  an  alternative 
standard  based  on  particular 
characteristics  of  that  manufacturers's 
equipment.  FDA  approval  of  that 
alternative  standard  would  apply  to  all 
facilities  using  that  manufacturer's 
equipment. 

Vl.  Quality  Assurance  Standards: 
Screen-Film 

FDA  is  amending  the  quality 
assurance  (QA)  standard  for  screen-film 
systems.  Section  900.12(d)(l)(i)  (58  FR 
67565  at  67572)  requires  the  screen-film 
QA  program  for  a  mammography  facility 
to  be  substantially  the  same  as  that 
described  in  the  1992  edition  of 
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"Mammography  Quality  Control: 
Radiologist's  Manual,  Radiologic 
Technologists  Manual  and  Medical 
Physicist's  Manual."  Recently,  the  1994 
edition  of  the  manual  has  been 
published.  FDA  has  evaluated  the 
revised  QA  screen-film  program  in  this 
latest  edition  and  determined  that  either 
the  1992  version  or  the  1994  version  of 
the  program  can  serve  as  the  basis  for  a 
facility's  screen-film  QA  program.  FDA 
is  amending  §900.12{d}{l)(i)  to  reflect 
this  change. 

VII.  Paperwork  Reduction  Act  of  1980 

This  interim  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  Chapter  35).  The  title, 
description,  and  respondent  description 


of  the  information  collection  are  showTi 
below  with  an  estimate  of  the  annual 
reporting  and  recordkeeping  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

ri(7e;  Quality  Standards  and 
Certification  Requirements  for 
Mammography  Facilities. 

Description:  FDA  is  issuing  an  interim 
rule  to  implement  the  certification  and 
quality  standards  provisions  of  the 
MQSA.  This  regulation,  which  amends 
two  previously  published  interim  rules, 
modifies  and  adds  to  the  definitions 
previously  set  forth.  In  addition,  the 
interim  rule  provides  a  mechanism  to 
request  permission  to  meet  alternative 
requirements,  other  than  those 


previously  set  forth,  if  the  proposed 
alternative  requirement  is  at  least  as 
effective  as  the  existing  quality 
standards  in  achieving  quality 
mammography  services  for  women. 

As  required  by  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980,  FDA 
is  submitting  a  copy  of  this  interim  rule 
to  OMB  for  ifs  review  of  these 
information  collection  requirements. 
Other  organizations  and  individuals 
desiring  to  submit  comments  regarding 
this  burden  estimate  or  any  aspects  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  should  direct  them 
to  FDA's  Dockets  Management  Branch 
(address  above)  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
OMB,  rm.  3208,  New  Executive  Olfice 
Bldg.,  Washington.  D.C.  20503, 
Attention:  Desk  Officer  for  FDA. 


Estimated  Annual  Burden  for  Reporting 


CFR  section 

No.  of  re- 
spondents 

No.  of  re- 
sponses per 
resporxJent 

Total  annual 
responses 

Hours  per 
response 

Total 
floors 

21  CFR  900.11(b)(2),  21  CFR  900.18'  

25 

1 

25 

2 

SO 

Total  

50 

'  FDA  is  unable  to  estimate  the  tiurden  Imposed  by  21  CFR  900.18  at  tfiis  time  because  there  is  Insufficient  information  to  determine  how 
many  requests  for  approval  of  an  alternative  standard  will  be  submitted.  This  estimate  will  be  provided  when  FDA  has  sutfctent  mformatton  on 
which  to  base  an  estimate. 


Estimated  Annual  Burden  for  Recordkeeping 

CFR  section 

No.  of  record- 
keepers 

Annual  hours  per 
recordkeeping 

Total  annual  bur- 
den hours 

21  CFR  900.1 1(C)(1)  

1,000 
10,000 

1 

1 

1  000 

21  CFR  900.12(e)(1),  21  CFR  900.18'  „ „ 

10,000 

Total  Annual  Burden „ 

11  060 



'  FDA  is  unable  to  estimate  the  burden  inposed  by  21  CFR  900.18  at  this  time  t>ecause  there  is  insufficient  information  to  determine  how 
many  requests  for  approval  of  an  alternative  standard  will  be  sutimitted.  This  estimate  will  be  provided  when  FDA  has  sufficient  information  on 
which  to  base  an  estimate. 


VIII.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IX.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
interim  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 


(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages:  distributive 
impacts:  and  equity).  The  agency 
believes  that  this  interim  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
interim  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  a  request  for  an 
alternative  requirement  is  a  voluntary 
action  by  the  applicant  and  the 
amended  definitions  limit  the  current 
applicability  of  these  requirements,  the 


agency  certifies  that  the  interim  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  under  the  Regulatory- 
Flexibility  Act,  no  further  analysis  is 
required. 

X.  References 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

1.  Report  on  the  Mammography  Quality 
Standards  Act  of  1992.  U.S.  Senate.  Report 
102-148,  October  1.  1992. 

XI.  Request  for  Conunents 

Interested  persons  may,  on  or  before 
December  29. 1994.  submit  to  the 
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Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
interim  rule.  Two  copies  of  any 
(  omments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p  m.. 
Monday  through  Friday.  Although  these 
amendments  to  the  interim  regulations 
become  effective  October  1.  1994.  FDA 
will  consider  and  evaluate  all  comments 
it  receives  as  part  of  its  ongoing  work  on 
the  final  rules. 

List  of  Subjects  in  21  CFR  Part  900 

Electronic  products.  Incorporation  by 
n'ference.  Mammography.  Medical 
devices.  Radiation  protection.  Reporting 
and  recordkeeping  requirements.  X-rays. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  the  Public 
flealth  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs.  21  CFR  part  900  is  amended 
as  follows: 

PART  900— MAMMOGRAPHY 

1.  The  authority  citation  for  2\  CFR 
part  900  continues  to  read  as  follows: 

•  Authority:  Sees  519,  537.  and  704(p)  of  the 
Federal  Food.  Drug,  and  Ct)smetic  .\ct  (21 
use.  360i,  360nn.  and  374(c)):  sec.  354  of 
the  Public  Health  Service  Act  (42  II.S.C. 
263b). 

2.  Section  900.2  is  amended  by 
revising  paragraph  (e)  and  by  adding 
new  paragraphs  (r)  and  (s)  to  read  as 
follows: 

§900.2     Oetlnitlons. 

•  •         *         *         * 

(e)  Facility  means  a  hospital, 
outpatient  department,  clinic,  radiology 
practice,  or  mobile  unit,  office  of  a 
physician,  or  other  facility  that  conducts 
breast  cancer  screening  mammography 
activities  or  conducts  diagnostic 
mammography  activities,  including  the 
following:  The  operation  of  equipment 
to  produce  a  mammogram,  proc:essing  of 
film,  initial  interpretation  of  the 
mammogram,  and  maintaining  viewing 
conditions  for  that  interpretation.  This 
term  does  not  include  a  facility  of  the 
Department  of  Veterans  Affairs 
***** 

(r)  Diagnostic  mammography  means 
mammography  performed  on  a  patient 
with:  clinical  signs,  symptoms,  physical 
findings  suggestive  of  breast  cancer;  an 
abnormal  or  questionable  screening 
mammogram;  a  history  of  breast  cancer 
with  breast  conservation  surgery 
regardless  of  absence  of  clinical  breast 
signs,  symptoms,  or  physical  findings; 


or.  augmented  breasts  regardless  of 
absence  of  clinical  breast  signs, 
symptoms,  or  physical  findings. 
Diagnostic  mammography  is  also  called 
problem-solving  mammography  or 
consultative  mammography.  This 
definition  excludes  mammography 
performed  during  invasive  interventions 
for  localization  or  biopsy  procedures. 
The  definition  further  excludes 
mammography  performed  as  part  of  a 
scientific  study  to  evaluate  an 
experimental  mammography  device 
conducted  in  accordance  with  FDA's 
investigational  device  exemption 
regulations  in  part  812  of  this  chapter, 
(s)  Screening  mammography  means 
mammography  performed  on  an 
asymptomatic  patient  to  detect  the 
presence  of  breast  cancer  at  an  early 
stage.  This  definition  excludes 
mammography  performed  as  part  of  a 
scientific  study  to  evaluate  an 
experimental  mammography  device 
conducted  in  accordance  with  FDA's 
investigational  device  exemption 
regulations  in  part  812  of  this  chapter. 

3.  Section  900.12(d)(l)(i)  is  revised  to 
read  as  follows: 

§  900.1 2    Quality  standards. 
•         *         •         •         • 

(d)  •   •   * 

(D*  *  * 

(i)  For  film-screen  systems,  be 
substantially  the  same  as  that  described 
in  the  1992  or  1994  edition  of 
"Mammography  QuaJity  Control: 
Radiologist's  Manual.  Radiologic 
Technologist's  Manual,  and  Medical 
Physicist's  Manual."  prepared  by  tiie 
American  College  of  Radiology. 
Committee  on  Quality  Assurance  in 
Mammography,  which  is  incorporated 
by  reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  College 
of  Radiology.  Mammography 
Accreditation  Program.  1891  Preston 
White  Dr..  Reston.  VA  22091-5431;  and 
may  be  inspected  at  the  Center  for 
Devices  and  Radiological  Health. 
Division  of  Mammography  and 
Radiation  Programs  (HFZ-200).  5600 
Fishers  Lane.  Rockville.  MD  20857;  or 
may  be  examined  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  St. 
NVV..  suite  700.  Washington.  DC. 
***** 

4.  Section  900.18  is  added  to  subpart 
B  to  read  as  follows: 

§900  18     Alternative  requirements  (or 
MOSA  quality  standards. 

(a)  Criteria  for  approval  of  alternative 
standards.  Upon  application  by  a 
qualified  party  as  defined  under 
paragraph  (b)  of  this  section,  the 
Director.  Division  of  Mammography 


Quality  and  Radiation  Programs  (the 
Director),  may  approve  an  alternative  to 
a  quality  standard  under  §  900.12.  when 
the  Director  determines  that: 

(1)  The  proposed  alternative  standard 
will  be  at  least  as  effective  in  assuring 
quality  mammography  as  the  standard  it 
proposes  to  replace,  and 

(2)  The  proposed  alternative: 

(i)  Is  too  limited  in  its  applicability  to 
justify  amending  the  standard,  or 

(ii)  Offers  an  expected  benefit  to 
public  health  which  is  so  great  tliat  tlie 
time  required  for  the  processing  of  an 
amendment  to  the  standard  would 
present  an  unjustifiable  risk  to  public 
health,  and 

(3)  The  granting  of  the  alternative  is 
in  keeping  with  the  purposes  of  the 
Mammography  Quality  Standards  Act  of 
1992. 

(b)  Applicants  for  alternatives.  (1) 
Mammography  facilities  and 
accreditation  bodies  may  apply  for 
alternatives  to  the  quality  standards  of 
§900.12. 

(2)  State  governments  that  are  not 
accrediting  bodies  may  apply  for 
alternatives  to  the  standards  of 
§900. 12(a). 

(3)  Manufacturers  and  assemblers  of 
equipment  used  for  mammography  may 
apply  for  alternatives  to  the  standards  of 
§900.12  (b).(c).  and  (d). 

(c)  Application  for  approval  of  an 
alternative  standard.  An  application  for 
approval  of  an  alternative  standard  or 
for  an  amendment  or  extension  of  the 
alternative  standard  shall  be  submitted 
in  an  original  and  two  copies  to  the 
Director.  Division  of  Mammography 
Quality  and  Radiation  Programs.  Center 
for  Devices  and  Radiological  Health 
(HFZ-240).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857.  The  application 
for  approval  of  an  alternative  standard 
shall  include  the  following  information: 

(1)  Identification  of  the  original 
standard  for  which  the  alternative 
standard  is  being  proposed  and  an 
explanation  of  why  it  is  believed 
necessary  to  propose  the  alternative; 

(2)  A  description  of  the  manner  in 
which  the  alternative  is  proposed  to 
deviate  from  the  original  standard; 

(3)  A  description,  supported  by  data, 
of  the  advantages  to  be  derived  from 
such  deviation; 

(4)  An  explanation,  supported  by 
data,  of  how  such  a  deviation  would 
assure  equal  or  greater  quality  of 
production,  processing,  or  interpretation 
of  mammograms  than  the  original 
standard; 

(5)  The  suggested  period  of  time  tiiat 
the  propo.sed  alternative  standard  would 
be  in  effect;  and 


(6)  Such  other  information  required 
by  the  Director  to  evaluate  and  act  on 
the  application. 

(d)  Ruling  on  applications.  (1)  Ttie 
Director  may  approve  or  deny,  in  whole 
or  in  part,  a  request  for  approval  of  an 
alternative  standard  or  any  amendment 
or  extension  thereof,  and  shall  inform 
the  applicant  in  writing  of  this  action. 
The  written  notice  will  state  the  manner 
in  which  the  requested  alternative 
standard  differs  from  the  agency 
standard  and  a  summary  of  the  rea.sons 
for  approval  or  denial  of  the  request.  If 
the  request  is  approved,  the  written 
notice  will  also  include  the  effective 
date  and  the  termination  date  of  the 
approval,  a  summary  of  the  limitations 
and  conditions  attaciied  to  the  approval, 
and  any  other  information  that  may  be 
relevant  to  the  approved  reque.st.  Each 
approved  alternative  standard  will  be 
assigned  an  identifying  number. 

(2)  Notice  of  an  approved  request  for 
an  alternative  standard  or  any 
amendment  or  extension  thereof  will  be 
placed  in  the  public  docket  file  in  the 
office  of  the  Dockets  Management 
Branch  and  may  also  be  in  the  form  of 

a  notice  published  in  the  Federal 
Register.  The  notice  will  state  the  name 
of  the  applicant,  a  description  of  the 
published  agency  standard,  and  a 
description  of  the  approved  alternative 
standard,  including  limitations  and 
conditions  attached  to  approval  of  the 
alternative  standard. 

(3)  Summaries  of  approved  alternative 
standards,  including  information  on 
their  nature  and  number,  will  be 
provided  to  the  National  Mammography 
Qualify  Assurance  Advisory  Committee 

(4)  All  applications  for  approval  of 
alternative  standards  and  for 
amendments  and  extensions  thereof  and 
all  correspondence  (including  written 
notices  of  approval)  on  these 
applications  will  be  avaiibble  for  public 
disclosure  in  the  Dockets  Management 
Branch,  excluding  patient  identifiers 
and  confidential  commert;ial 
information. 

(e)  Amendment  or  extension  of  an 
alternative  standard.  An  application  for 
amending  or  extending  approval  of  an 
alternative  standard  shall  include  the 
following  information: 

(1)  The  approval  number  and  the 
expiration  date  of  the  alternative 
standard; 

(2)  The  amendment  or  extension 
requested  and  the  basis  for  the 
amendment  or  extension;  and 

(3)  An  explanation,  supported  by 
data,  of  how  such  an  amendment  or 
extension  would  assure  equal  or  greater 
quality  of  production,  processing,  or 
interpretation  of  mammograms  than  the 
original  standard. 


(0  Applicability  of  the  alternative 
standards.  Any  approval  of  an 
alternative  standaixl,  amendment,  or 
extension  may  be  implemented  only  by 
the  entity  to  which  it  was  granted  and 
under  the  terms  under  which  it  was 
granted,  except  that  when  an  alternative 
standard  is  approved  for  a  manufacturer 
of  equipment,  any  facility  using  that 
equipment  will  also  be  covered  by  the 
alternative  standard.  Other  entities 
interested  in  similar  or  identical 
approvals  must  file  their  ovm 
application  by  following  the  provisions 
of  §  900.18(c). 

(g)  Withdrawal  of  approval  of 
alternative  standards.  "The  Director  shall 
amend  or  withdraw  approval  of  an 
alternative  standard  whenever  the  ' 

Director  determines  that  this  action  is 
necessary  to  protect  the  public  health  or 
otherwise  is  justified  by  §  900.12.  Such 
action  will  become  effective  on  the  date 
specified  in  the  written  notice  of  the 
action  sent  to  the  applicant,  except  that 
it  will  become  effe<:tive  immediately 
upon  notification  of  the  applicant  when 
die  Director  determines  that  such  action 
is  necessary  to  prevent  an  imminent 
health  hazard. 

Dated:  September  26. 1994. 
WiUiam  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc.  94-24354  Filed  9-28-94;  12:40  pmj 

BILUNG  CODE  416(M>1-P 


DEPARTMENT  OF  HOUSING  AND 

URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing  Federal  Housing 
Commissioner 

24  CFR  Parts  200,  203,  207,  220,  221, 
235, 236.  237,  241  and  242 

[Docket  No.  R-94-1751;  FR-04a4-F-02) 

RIN  2&02-AG01 

Payment  of  Insurance  Claims  by  Book 
Entry  Form  of  Detjentures  and  Statute 
of  Limitations  on  Payment  of 
Distributive  Shares 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  implements 
provisions  in  tlie  Housing  and 
Community  Development  Act  of  1992 
that  authorize  the  Secretary  to  pay 
mortgage  insurance  claims  with  book 
entry  forms  of  debentures  and  establish 
a  statute  of  limitations  on  payments  of 
Mutual  Mortgage  Insurance  Fund 
distributive  shares. 


EFFECTIVE  DATE:  October  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Peterson,  Director,  Office  of 
Mortgage  Insurance  Accounting  and 
Servicing,  Room  2108,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  telephone:  voice  (202)  708-1046; 
the  telecommunications  device  for  the 
deaf  (TDD)  telephone  number  is  (202) 
708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  This  rule 
implements  two  provisions  contained  in 
the  Housing  and  Community 
Development  Act  of  1992,  Pub.  L.  102- 
550,  approved  October  28, 1992  (the 
1992  Act).  Section  516  of  the  1992  Act 
amends  sections  204,  207,  220  and 
221(g),  of  the  National  Housing  Act  to 
authorize  the  Secretary  of  HUD  to  pay 
virtually  any  mortgage  insurance  claim 
in  book  entry  or  otiier  form  of 
debentures  an  well  as  in  the  current 
certificated  registered  form.  Section  508 
of  the  1992  Act  establishes  a  6-year 
statute  of  limitation  on  the  payment  of 
distributive  shares  from  the  Mutual 
Mortgage  Insurance  Fund. 

Authority  To  Pay  Mortgage  Insurance 
Claims  With  Book  Entry  and  Other 
Forms  of  Debentures 

The  rule  amends  parts  200,  203,  207. 
220,  221,  235.  236,  237.  241  and  242  of 
title  24  of  the  Code  of  Federal 
Regulations  to  authorize  pavTnent  of 
mortgage  insurance  claims  with  book 
entry  or  other  forms  of  debentures. 

Under  HUD's  mortgage  insurance 
programs,  when  a  mortgage  goes  into 
default,  the  mortgagee  is  entitled  to 
receive  insurance  benefits  that  are 
payable  in  cash  or  debentures.  HUD 
currently  pays  most,  but  not  all.  claims 
in  cash.  One  notable  exception  is  that, 
under  section  221(g)(4)  of  the  National 
Housing  Act,  holders  of  single  family 
mortgages  insured  under  section  221 
that  are  current  after  20  years  from  final 
endorsement  may  assign  the  mortgages 
to  HUD  and  receive  debentures  in 
exchange.  Holders  of  current  section 
221  multifamily  mortgages  may  likewise 
assign  such  mortgages  to  HL7D  in 
exchange  for  debentures  if  the  mortgage 
is  not  sold  through  the  auction  process 
mandated  by  section  221(g)(4)(C).  HUD 
also  issues  debentures  for  the  difference 
between  the  amount  of  redeemed 
debentures  and  the  amount  of  the 
mortgage  insurance  premium  due,  when 
mortgagees  pay  their  MIP  and  then 
exercise  their  right  to  send  in  the 
debentures  for  redemption. 

Since  1938,  the  Department  of  the 
Treasury  has  acted  as  Fiscal  Agent  for 
the  Federal  Housing  Administration  and 
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HUD  with  respect  to  debentures,  and 
has  carried  out  debenture  processing 
functions  on  FHA's  and  HUD's  behalf. 
Since  1988.  Treasury  has  delegated 
much  of  the  debenture  processing 
functions  to  the  Federal  Reserve  Bank  of 
Philadelphia  (FRBP)  acting  in  its 
capacity  as  Fiscal  Agent  of  the  United 
States.  The  computer  system  used  by 
FRBP  is  designed  to  accommodate  use 
of  book  entry,  as  well  as  certificated 
debentures.  Processing  book  entry 
debentures  is  considerably  less  costly 
than  processing  certificated  debentures. 
Section  516  of  the  1992  Act  provides 
explicit  statutory  authority  for  HUD  to 
convert  to  a  book  entry  system. 

Undercurrent  statutory  authority. 
¥T(BP  issues  certificated  debentures  in 
multiples  of  $50.  and  issues  a  cash 
adjustment  for  the  balance.  The 
certificated  debenture  system  is 
extremely  cumlwrsome  and  expensive 
to  administer,  since  FRBP  must  have  the 
debenture  stock  printed,  store  and 
handle  the  debenture  stock  under  secure 
conditions,  proce.ss  the  issuance  of 
debentures  manually,  transmit  the 
debentures  physically,  and  issue  tho 
cash  adjustment  separately.  The 
certificated  debentures  are  also 
cumbersome  and  expensive  for  holders 
to  store  and  negotiate.  Such  debentures 
must  be  held  under  secure  conditions, 
and  the  pledging  and  assignment 
through  physical  transfer  could  cause 
delays  or  lead  to  loss  or  theft. 

Becau.se  of  these  considerations. 
Treasury  and  a  number  of  Federal 
government  agencies  have  switrJied 
from  certificated  to  book  entry 
securities,  a  shift  paralleled  in  the 
equity  and  corporate  and  municipal 
bond  markets.  However,  since  Congress 
apparently  contemplated  the  use  of 
certificated  debentures  when  it  enacted 
the  current  provisions  of  sections  204. 
207.  and  220  of  the  National  Housing 
Act.  Section  51B  of  the  1992  Act  was 
enacted  to  clarify  HUD's  authority  to 
pay  claims  through  the  issuance  of  book 
entry  debentures. 

With  enactment  of  seflion  51fi,  the 
book  entr>'  system  administered  by 
FRBP  can  be  put  into  operation. 
Effective  with  this  rule.  HUD  will  have 
authority  to  i.ssue  debentures  in  book 
entry  form.  HUD  intends  to  implement 
this  authority  in  the  very  near  future 
with  respect  to  issuance  of  all  new 
debentures.  An  announcement  of  the 
implementation  will  be  made  prior  to  its 
effet.live  date  Also,  once  this  new 
authority  is  implemented,  debentures 
issued  for  amounts  remaining  after 
payment  of  mortgage  insurance 
premiums  may  also  Ikj  in  book  entry 
form.  In  addition,  holders  of 
outstanding^  certificated  debentures 


may.  at  their  option,  exchange  such 
debentures  for  book  entry  securities. 
Debentures  in  book  entry  form  will  not 
thereafter  be  exchangeable  for 
debentures  in  certificated  form.  Book 
entry  debentures  will  be  issued  in  a 
minimum  amount  of  one  dollar  and 
increments  of  one  cent.  This  will  allow 
debentures  to  be  issued  in  virtually  the 
exact  amount  payable  to  the  holder, 
with  no  cash  adjustment.  Interest  and 
principal  payments  on  book  entry 
debentures  will  be  made  by  direct 
deposit  (electronic  funds  transfer)  to  the 
account  and  financial  institution 
designated  by  the  owners  of  the 
debentures.  Considerable  savings  will 
accrue,  both  to  the  Federal  government 
and  to  holders  of  debentures,  by  thus 
bringing  the  FHA  debenture  process 
into  conformity  with  modem 
commercial  practices. 

Establish  a  Statute  of  Limitations  on 
Payments  of  Distributive  Shares 

The  rule  also  implements  section  508 
of  the  1992  Act  by  amending  24  CFR 
Part  203  to  establish  a  six-year  statute  of 
limitations  within  which  an  individual 
who  is  eligible  for  the  payment  of  a 
distributive  share  could  claim  his  or  her 
distributive  share.  The  amendment  al.so 
transfers  amounts  no  longer  eligible  for 
distribution  because  of  the  statute  of 
limitations  from  the  Participating 
Reserve  Account  to  the  General  Surplus 
Account  to  help  ensure  the  actuarial 
soundness  of  the  Mutual  Mortgage 
Insurance  Fund. 

Publication  as  Final  Rule 

It  is  the  policy  of  the  Department  to 
publish  rules  for  public  comment  before 
developing  a  rule  for  effect.  However,  in 
a^particular  i.a.se  where  notice  and 
public  comment  are  not  required  by 
statute,  the  pro«:edure  for  advance 
public  comment  may  be  omitted  if  the 
Department  determines  that  it  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  In  this  case, 
revisions  to  the  regulations  are  limited 
to  those  needed  to  reflect  the  clear 
Congressional  mandate  to  effect  a  6-year 
statute  of  limitations  on  claims  for 
distributive  shares  and  to  provide 
authority  to  issue  debentures  in  book 
entry  form.  The  Department  would  not 
l)e  able  to  change  the  minimal 
provisions  it  is  setting  forth  in  this  rule 
in  response  to  public  comments  because 
of  the  specificity  of  the  statute  being 
implemented.  Consequently,  we  believe 
it  unnecessary  to  arx;ept  and  review 
public  comments  before  putting  into 
effect  these  statutory  provisions. 


Other  Matters 

Regulatory  Flexibility 

In  accordance  with  5  U.S.C.  605fb) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  have  a  significant  economic 
impad  on  a  substantial  number  of  small 
entities.  The  rule  implements 
Congressional  mandates  which  will 
prove  cost  beneficial  for  affected 
busines&entities  both  large  and  small. 

NEPA 

Under  HUD  regulations  (24  CFR 
50.20(k)).  this  rule  is  exempt  from  the 
requirements  of  the  National 
Environmental  Policy  Act  as  set  forth  in 
24  CFR  Part  50.  The  rule  relates  to 
internal  administrative  procedures,  the 
content  of  which  does  not  involve 
development  decisions,  and  does  not 
affect  the  phy.sical  condition  of  project 
areas  or  building  sites  but  only  relates 
to  the  payment  of  insurance  claims  and 
distributive  shares. 

Executive  Order  12612.  Fedemliam 

•    The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  As  a 
result,  the  rule  is  not  subject  to  review 
under  the  order.  The  rule  does  not  effect 
any  change  in  current  relationships 
between  HUD,  the  private  sector  and 
state  and  local  governmental  entities. 

Executive  Order  12606.  The  Family 

The  General  Counsel,  as  the 
designated  official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda.  This  rule  was 
listed  as  item  1597  in  the  Department's 
Semiannual  Agenda  of  Regulations 
published  on  April  25,  1994  (59  FR 
20424,  20450)  in  accordance  with 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 


4')nir,       I  r.i.Tal    Krv,isfrr 
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List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing,  Housing 
standards.  Incorporation  by  reference, 
Lead  poisoning.  Loan  programs — 
housing  community  development, 
Minimum  property  standards.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements.  Social 
security,  Unemployment  compensation, 
Wages. 

24  CFR  Part  203 

Mortgage  insurance, 

24  CFR  Part  207 

Manufactured  homes,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  220 

Home  improvement.  Loan  programs — 
housing  and  community  development, 
Mortgage  insurance,  Reporting  and 
recordkeeping  requirements.  Urban 
renewal. 

24  CFR  Part  221 

Low  and  moderate  income  housing, 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  235 

Condominiums,  Cooperatives,  Grant 
programs — housing  and  community 
development,  Low  and  moderate 
income  housing,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  236 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing,  Mortgage 
insurance.  Rent  subsidies,  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  237 

Grant  programs — housing  and 
community  development.  Low  and 
moderate  income  housing.  Mortgage 
insurance. 

24  CFR  Part  241 

Energy  conservation.  Home 
improvement,  Loan  programs — housing 
and  community  development,  Mortgage 
insurance.  Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  242 

Hospitals,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  in  chapter  D  of  title  24 
Code  of  Federal  Regulations,  parts  200, 


203, 207, 220,  221,  235,  236,  237,  241, 
and  242,  are  amended  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715z-18, 
1701s,  and  1715z-ll;  42  U.S.C  3535(d}, 
3543,  and  3544. 

2.  In  §  200.157,  paragraphs  (b),  (c).  (d), 
(e),  and  (f)(1)  are  revised  to  read  as 
follows: 

§  200.1 57    Provisions  and  characteristics 
of  det>entures. 

•         •         •         »         » 

(b)  Registration  and  denominations. 
Debentures  in  certificated  form  are 
issued  in  denominations  of  $50,  $100, 
$500,  $1,000  and  $10,000  with  the  name 
of  the  owmer  inscribed  on  the  face  of  the 
certificate.  Debentures  in  book  entry 
form  are  issued  in  a  minimum  amount 
of  one  dollar  and  in  increments  of  one 
cent  with  the  name  of  the  ovmer 
recorded  in  an  account  master  record  on 
the  books  of  the  Treasury. 

(c)  Rate  of  interest  and 
interchangeability.  Debentures  carry  a 
rate  of  interest  prescribed  by  the 
Commissioner  but  not  in  excess  of  an 
annual  rate  determined  by  the  Secretary 
of  the  Treasury  in  accordance  with 
prescribed  statutory  formula  involving 
yields  or  prices  of  outstanding 
marketable  obligations  of  the  United 
States.  Debentures  in  certificated  form 
of  the  same  series  bearing  the  same 
interest  rate  and  having  the  same 
maturity  date  shall  be  freely 
interchangeable  between  the  various 
authorized  denominations  and  may  be 
exchanged  for  similar  debentures  in    . 
book  entry  form.  Debentures  in  book 
entry  formcannot  be  exchanged  for 
debentures  in  certificated  form. 

(d)  Negotiability  and  Redemption. 
Debentures  in  certificated  form  are 
negotiable  and,  if  in  book  entry  form, 
are  transferable  in  the  maimer  described 
in  applicable  Treasury  regulations. 
Debentures  are  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States.  Debentures  are  redeemable  on 
call  issued  by  the  Commissioner. 

(e)  Payment  of  principal  and  interest. 
Principal  and  interest  on  debentures 
shall  be  payable  when  due  at  the 
Department  of  the  Treasur)', 
Washington,  DC,  or  any  Government 
agency  or  agencies  in  the  United  States 
which  the  Secretary  of  the  Treasurj'  may 
from  time  to  time  designate  for  that 
purpose.  The  principal  and  interest 
shall  be  payable  to  the  owner  whose 
name  shall  be  inscribed  on  the 
debenture  in  certificated  form,  to  the 
owner  designated  as  assignee  as  shown 


by  executed  assignments  for  maturing  or 
called  certificated  debentures,  or  to  the 
owner  whose  name  shall  be  recorded  in 
the  account  master  record  of  the  book 
entry  debentures. 

(f)  Transfer  and  use— (1)  In  general. 
Debentures  in  certificated  form  are 
negotiable  and,  if  in  book  entry  form, 
are  transferable  in  the-manner  described 
in  applicable  Treasury  regulations.  They 
may  be  used  by  approved  mortgagees  in 
lieu  of  cash  for  payment  of  FHA 
mortgage  insurance  premiums. 
•        •        *        •        • 

3.  In  §  200.158,  the  introductory  text 
is  revised  and  paragraphs  (c)  and  (d)  are 
removed,  to  rsvid  as  follows- 

§200.158     Applicabtltty  of  Treasury 
regutaUoos  to  debenture  transactions 

The  Depjartment  of  the  Treasury  acts 
as  fiscal  agent  for  the  Commissioner  in 
connection  with  transactions  and 
operations  relating  to  debentures. 
Treasury's  General  Regulations 
Governing  U.S.  Securities  (31  CFR  Part 
306)  and  its  Supplemental  Regulations 
Governing  Federal  Housing 
Administration  Debentures  (31  CFR  Part 
337)  have  been  and  are  adopted  as 
revised  and  amended,  to  the  extent 
applicable,  as  the  regulations  of  the 
Commissioner  governing  the  issuance 
of,  transactions  in  and  redemption  of 
debentures,  including  the  payment  of 
interest  thereon  writh  the  following 
exceptions: 


PART  203— SINGLE  FAMILY 

MORTGAGE  INSURANCE 

4.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C  1709, 1715b;  42 
U.S.C  3535(d). 

5.  Paragraph  (r)  of  §203.251  is  revised 
to  read  as  follows: 

§203.251    Definittons. 


(r)  Debentures  means  registered, 
transferable  securities  in  certificated  or 
book  entr)'  form  which  are  valid  and 
binding  obligations,  issued  in  the  name 
of  the  Mutual  Mortgage  Insurance  Fund 
in  accordance  with  the  provisions  of 
this  part;  such  debentures  are  the 
primary  liability  of  the  Mutual  Mortgage 
insurance  Fund  and  are  unconditionally 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 


6.  Section  203.408  is  revised  to  read 
as  follows: 
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S  203.408    Fonn  and  amount*  of 
debentures. 

Debentures  i.ssued  under  this  part 
shall  be  in  such  form  and  amounts:  and 
shall  be  subject  to  such  term  and 
conditions:  and  .shall  include  such 
provisions  for  redemption,  if  any,  as 
may  be  pres<:ribed  by  the  Secretary, 
with  the  approval  of  the  Secretary  of  the 
Treasury:  and  may  be  in  book  entry  or 
certificated  registered  form,  or  such 
other  form  as  the  Secretary  by  regulation 
may  prescribe. 

7.  Section  203.411  is  revised  to  read 
as  follows: 

§  203.41 1    Cash  adjustment. 

Any  difference  of  less  than  $50 
between  the  amount  of  debentures  to  be 
i.ssued  to  the  mortgagee  and  the  total 
amount  of  the  mortgagee's  claim,  as 
approved  by  the  Commissioner,  may  be 
adjusted  by  the  issuance  of  a  check  in 
payment  thereof. 

8.  A  new  §  20.1.427  is  added  after 
§  203.426  and  at  the  end  of  the 
undesignated  center  heading,  "Mutual 
Mortgage  Insurance  Fund  and 
Distributive  Shares",  to  read  as  follows; 

§  203.427    Statute  of  limitations  on 
payment  of  distributive  shares. 

rhe  Comniissioner  shall  not  distribute 
any  distributive  share  to  an  eligible 
mortgagor  under  §  203.423  beginning  on 
the  date  which  is  six  years  after  the  date 
the  Commissioner  first  transmitted 
written  notification  of  eligibility  to  the 
last  known  address  of  the  mortgagor, 
unless  the  mortgagor  has  applied  in 
accordance  with  procedures  prescribed 
by  the  Commissioner  for  payment  of  the 
share  within  the  six-year  period.  The 
Commissioner  shall  transfer  any 
amounts  no  longer  eligible  for 
distribution  under  this  section  from  the 
Participating  Reserve  Account  to  the 
General  Surplus  Account. 

9.  Paragraph  (fl  of  §  203.440  is  revi.sed 
to  read  as  follows: 

$203,440    Definitions. 

•  •  •  *  • 

(0  Debentures  means  registered, 
transferable  securities  in  book  entry  or 
certificated  form  which  are  valid  and 
binding  obligations,  unconditionally 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 

10.  Section  203.483  is  revised  to  read 
as  follows: 

§  203.483    Forms  and  amounts  of 
debenture*. 

Debentures  issued  under  this  part 
shall  be  in  such  form  and  amounts:  and 
shall  be  subject  to  such  terms  and 
conditions:  and  shall  include  such 
provisions  for  redemption,  if  any.  as 
may  be  prescribed  by  the  Set:retary. 


with  the  approval  of  the  Secretary  of  the 
Treasury;  and  may  be  in  book  entry  or 
certificated  registered  form,  or  such 
other  form  as  the  Secretary  by  regulation 
may  prescribe. 

11.  Section  203.487  is  revised  to  read 
as  follows: 

§  203.487    Cash  adjustment 

Any  difference  of  less  than  $50 
between  the  amount  of  debentures  to  be 
issued  to  the  lender  and  the  total 
amount  of  the  lender's  claim,  as 
approved  by  the  Commissioner,  may  be 
adjusted  by  the  issuance  of  a  check  in 
payment  thereof. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

12.  The  authority  citation  for  24  CFR 
part  207  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701z-ll(e),  1713. 
and  1715b;  42  U.S.Q  3335(d). 

13.  Section  207.259  is  amended  by 
revising  paragraph  (e)(5),  to  read  as 
follows: 

§  207.259    Insurance  benefits. 


(e)  •  •  • 

(5)  Be  issued  in  such  forms  and 
amounts:  and  be  subject  to  such  terms 
and  conditions;  and  include  such 
provisions  for  redemption,  if  any,  as 
may  be  prescribed  by  the  Secretary, 
with  the  approval  of  the  Secretary  of  the 
Treasury:  and  may  be  in  book  entry  or 
certificated  registered  form,  or  such 
other  form  as  the  Secretary  by  regulation 
may  prescribe. 


PART  220— MORTGAGE  INSURANCE 
AND  INSURED  IMPROVEMENT  LOANS 
FOR  URBAN  RENEWAL  AND 
CONCENTRATED  DEVELOPMENT 
AREAS 

14.  The  authority  citation  for  24  CFR 
part  220  continues  to  read  as  follows: 

Aulhoritv:  12  II.SC.  1713.  1715b.  1715k: 
42l'.SC.353S(d). 

15.  Section  220.836  is  revised  to  read 
as  follows; 

§  220.836    Form  and  amounts  of 
debentures. 

Debentures  issued  under  subpart  D  of 
this  part  shall  be  in  such  form  and 
amounts:  and  shall  be  subject  to  such 
terms  and  conditions:  and  shall  include 
such  provisions  for  redemption,  if  any. 
as  may  be  prescribed  by  the  Secretary, 
with  the  approval  of  the  Secretary  of  the 
Treasury:  and  may  be  in  book  entry  or 
certificated  registered  form,  or  such 
other  form  as  the  Secretary  by  regulation 
may  prescribe. 


16.  Section  220.842  is  revised  to  read 
as  follows: 

§220.842     Cash  adjustment 

Any  difference  of  less  than  $50 
between  the  amount  of  debentures  to  be 
issued  to  the  lender  and  the  total 
amount  of  the  lender's  claim,  as 
approved  by  the  Commissioner,  may  be 
adjusted  by  the  issuance  of  a  check  in 
payment  thereof. 

PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

17.  The  authority  citation  for  24  CFR 
part  221  is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1707(a),  1715b,  and 
1715^.  42  use.  3535(d). 

18.  Section  221.780  is  revised  to  read 
as  follows: 

§  221.780    Issuance  of  det>entures. 

Upon  the  exercise  of  the  assignment 
option  and  the  satisfactory  performance 
of  the  requirements  as  to  assignment  set 
out  in  §  207.258  of  this  chap.ter,  the 
Commissioner  shall  issue  the  assignor 
mortgagee  debentures  having  a  total  par 
value  equal  to  the  amount  of  the  original 
principal  obligation  of  the  mortgage 
which  was  unpaid  on  the  date  of  the 
assignment,  plus  accrued  interest  to 
such  date. 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACILITIES, 
AND  BOARD  AND  CARE  HOMES 

19.  The  authority  citation  for  24  CFR 
part  232  continues  to  read  as  follows: 

Authority:  12  U  S.C.  1715(b),  1715w. 
1715z(9):  42  U.S.C.  3535(d). 

20.  Section  232.893  is  revised  to  read 
as  follows: 

§  232.893    Cash  adjustment 

Any  difference  of  less  than  $50 
between  the  amount  of  debentures  to  l)e 
issued  to  the  lender  and  the  total 
amount  of  the  lender's  claim,  cs 
approved  by  the  Commissioner,  may  be 
adjusted  by  the  issuance  of  a  check  in 
payment  thereof. 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOMEOWNERSHIP  AND  PROJECT 
REHABILITATION 

21.  The  authority  citation  for  24  CFR 
part  235  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1715b  and  1715z;42 
use.  3535(d). 

22.  Section  235.215  is  revised  to  read 
as  follows: 


§  235.215    Method  of  paying  insurance 
benefits. 

If  the  application  for  insurance 
benefits  is  acceptable  to  the  Secretary, 
the  insurance  claim  shall  be  paid  in 
cash,  unless  the  mortgagee  files  a 
written  request  with  the  application  for 
payment  in  debentures. 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  RED'JCTION 
PAYMENT  FOR  F.ENTAL  PROJECTS 

23.  The  authority  citation  for  24  CFR 
part  236  continues  to  read  as  follows: 

Authority:  12  U  S.C.  1715b  and  1715z-l; 

42  use.  3'535(d). 

24.  Paragraph  (a)  of  §  236.265  is 
revised  to  read  as  follows: 

§  236.265    Payment  of  insurance  benefits. 
•         •         *         »         * 

(a)  Insurance  claims  shall  be  paid  in 
<:ash  unless  the  mortgagee  files  a  written 
request  for  payment  in  debenture.*;. 


PART  237— SPECIAL  MORTGAGE 
INSURANCE  FOR  LOW  AND 
MODERATE  INCOME  FAMILIES 

25.  The  authority  citation  for  24  part 
237  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1709,  1715b.  1715z- 
2:  42  U  S.C.  3535(d). 

26.  Section  237.260  is  revised  to  read 
as  follows: 

§  237.260    Method  of  paying  Insurance 
t>enefits. 

If  the  application  for  insurance 
benefits  is  acceptable  to  the 
Commissioner,  the  insurance  claim 
shall  be  paid  in  cash,  unless  the 
mortgagee  files  a  written  request  with 
the  application  for  payment  in 
debentures. 

PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED 
MULTIFAMILY  PROJECTS 

27.  The  authority  citation  for  24  CFR 
part  241  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1715b,  1715z-6:  42 
U.S.C  353.5(d). 

28.  Section  241.893  is  revised  to  read 
as  follows: 

§241893    Cash  adjustment 

Any  difference  of  less  than  $50 
between  the  amount  of  debentures  to  be 
issued  to  the  lender  and  the  total 
amount  of  the  lender's  claim,  as 
approved  by  the  Commissioner,  may  be 
adjusted  by  the  issuance  of  a  check  in 
payment  thereof. 


PART  242— MORTGAGE  INSURANCE 
FOR  HOSPITALS 

29.  The  authority  citation  for  24  CFR 
part  242  is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  l"15n(t). 
1715Z-7;  42  use.  3535(d). 

30.  Section  242.260  is  revised  to  read 

as  follows: 

§  242.260    Insurance  benefits. 

All  of  the  provisions  of  §  207.259  of 
this  chapter  relating  to  insurance 
benefits  apply  to  mortgages  on  hospitals 
insured  under  this  subpart,  except  that 
in  a  case  where  the  mortgage  involves  * 
the  financing  or  refinancing  of  an 
existing  hospital  pursuant  to  §  242.93 
and  the  commitment  for  insuring  such 
mortgage  is  issued  on  or  after  April  1, 
1969,  the  insurance  claim  shall  be  paid 
in  cash  unless  the  mortgagee  files  a 
written  request  for  payment  in 
debentures. 

Dated:  September  21, 1934. 
Jeanne  K.  Engel, 

C^neml  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  104  and  199 
RIN  0720-AA24 
[D0D6OIO.8-R] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Continued  Heaith  Care  Benefit 
Program 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

summary:  This  final  rule  establishes  a 
Continued  Health  Care  Benefit  Program 
(CHCBP)  for  certain  DoD  and  other 
Uniformed  Services  health  care 
beneficiaries  who  lose  eligibility  for 
health  care  in  the  Military  Health 
Services  System  (MHSS).  It  also 
provides  for  use  of  the  CHAMPUS 
benefit  structure  and  CHAMPUS  rules 
and  outlines  procedures  for  the  CHCBP. 
EFFECTIVE  DATES:  October  1, 1994. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Development  Branch;  Aurora,  Colorado 
8(K)4  5-6900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gunther  J.  Zimmerman,  Office  of 
the  Assistant  Secretary  of  Defense 
(Heahh  Affairs),  (703)  695-3331. 


SUPPLEMENTARY  INFORMATION: 
1.  Overview  of  the  Final  Rule 

On  April  6,  1994,  an  interim  final  rule 
regarding  benefits  and  operational 
issues  associated  with  implementation 
of  the  Continued  Health  Care  Benefit 
Program  (CHCBP)  was  published  (59  FR 
16136). 

The  CHCBP  was  directed  by  Congress 
in  section  4408  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1993, 
Public  Law  102-434,  which  amended 
title  10,  United  States  Code,  by  adding 
section  1078a.  This  law  directed  the 
implementation  of  a  program  of 
temporary  continued  health  benefits 
coverage  for  certain  former  beneficiaries 
of  the  Department  of  Defense, 
comparable  to  the  health  benefits 
provided  for  former  civilian  employees 
of  the  Federal  government. 

Congress  also  directed  tJiat  the 
program  start  by  October  1, 1994,  ar.d 
replace  the  conversion  health  care 
programs  authorized  in  10  U.S.C.  1086a 
and  1145(b).  Conversion  health  care  is 
provided  via  a  DoD  contract  with 
Mutual  of  Omaha  and  is  scheduled  to 
end  September  30,  1994. 

The  statute  directs  that  the  benefits 
offered  by  the  CHCBP  must  be 
comparable  to  those  offered  to  former 
civilian  employees  of  the  Federal 
government.  As  is  the  case  for  those 
employees,  the  costs  will  be  borne  by 
the  beneficiarj'  who  will  pay  the  entire 
premium  charge.  Additionally,  the 
Department  of  Defense  is  permitted  to 
charge  up  to  an  additional  ten  percent 
of  the  premium  charge  to  cover 
administrative  expenses. 

Under  section  4408(b),  eligibility  to 
enroll  in  the  CHCBP  includes  members 
of  the  Uniformed  Ser\'ices  who  are 
discharged  or  released  (voluntarily  or 
involuntarily  as  long  as  not  under 
adverse  conditions)  and  their 
dependents;  certain  uru^married  former 
spouses  of  a  member  or  former  member; 
and  emancipated  children. 

Health  care  coverage  in  the  CHCBP  is 
for  a  specific  time  period,  which  varies 
by  the  category  of  beneficiary.  Coverage 
periods  are  as  follows:  Former 
uniformed  senices  members  and  their 
dependents — up  to  18  months; 
unremarried  former  spouses — up  to  36 . 
months:  emancipated  children  (age  21  if 
not  in  college  or  up  to  age  23  if  in 
college) — up  to  36  months.  Eligible 
beneficiaries  generally  will  have  60  days 
to  elect  coverage  after  they  are  notified 
of  their  opportunity  to  enroll. 

The  Department  of  Defense 
considered  three  alternatives  to 
implement  this  program:  First, 
integration  of  the  program  within  the 
Federal  Employee  Health  Benefit 
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Program  (FEHBP)  health  care  plans 
under  arrangement  with  the  Office  of 
Personnel  Management  (OPM);  second, 
competitive  procurement  of  a  private 
insurer  to  administer  this  program;  and 
lastly,  continued  CHAMPUS-type 
coverage,  paid  for  by  the  beneficiary, 
with  a  third  party  administrator 
collecting  the  premiums  and  performing 
eligibility  and  verification  functions. 
The  first  option  was  rejet;ted  based  on 
the  difficulties  of  making  the  transition 
from  a  DoD  administered  l)enefit  to  an 
OPM  program.  The  second  option  was 
not  selected  based  on  the  likelihood  that 
an  acquisition  process  involving  a 
beneficiary  group  of  such  unpredictable 
size  and  characteristics  would  not  result 
in  a  vendor  willing  to  underwrite  this 
program.  Contractors  would  be  wary 
that  health  care  costs  would  exceed  the 
capped  premium.  Thus,  we  elected  to 
offer  this  program  directly  through  the 
established  mechanisms  of  CHAMPUS. 

Under  this  approach,  beneficiaries 
will  continue  to  make  use  of  existing 
CHAMPUS  rules  and  administrative 
structures  to  receive  their  medical  care 
and  have  medical  claims  paid.  This 
feature  will  allow  enrollees  to  make  use 
of  discounts  and  reduced  copayments 
and  provider  arrangements  already  part 
of  CHAMPUS  in  some  locations.  As 
previously  noted,  a  third  party 
administrator  (TPA)  will  act  as  a  central 
agent  for  the  program.  The  functions  of 
this  TPA  will  be  to:  receive  applications 
for  enrollment  of  beneficiaries;  verify 
eligibility  and  approve  enrollment: 
notify  the  Defense  Enrollment  and 
Eligibility  Reporting  System  (DEERS)  of 
enrollment;  collect  premiums:  and 
provide  administrative  services.  CHCBP 
eligibles  will  obtain  information 
concerning  the  program  and  the 
application  process  and  other  TPA 
functions  at  their  local  base  transition 
office  or  through  the  nearest  military 
treatment  facility's  (MTF)  Health 
Benefits  Advisor  (HBA). 

Congressional  legislation  caps 
premiums  at  a  level  equal  to  that  of  a 
comparable  mid-range  Health 
Maintenance  Organization  (HMO) 
program  offered  in  the  FEHBP.  These 
premium  rates  were  determined  by 
category  plan — either  self  or  family  and 
are  not  age/sex  adjusted.  (Similar  to 
FEHBP  premium  schedules).  Quarterly 
premium  rates  for  fiscal  year  1995  will 
be:  $410  for  self  and  $891  for  family. 

Following  is  a  discussion  of  the 
comments  we  received  regarding  the 
Continued  Health  Care  Benefit  Program, 
and  the  action  we  are  taking  in 
response.  . 


1.  Quarterly  Premium  Rates 

Interim  Final  Rule.  The  interim  final 
rule  states  that  the  Department  has 
contracted  with  a  private  sector 
actuarial  firm  to  help  develop  premium 
rates. 

Comment  lA.  An  organization  has 
requested  that  the  estimated  rates  be 
updated  with  the  actual  rates  to  be 
charged  once  they  have  been  calculated. 

Response.  The  following  will  be  the 
FY95  quarterly  premium  rates  for  the 
CHCBP.  Self— $410;  Family— $891. 

2.  Transitional  Health  Care  Coverage 

Interim  Final  Rule.  The  interim  final 
rule  states  the  medical  coverage  for  the 
Continued  Health  Care  Benefit  Program 
(CHCBP)  will  be  offered  via  the  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS). 

Comment  2A.  An  organization  of  the 
military  coalitipn  has  recommended 
that  DoD  offer  transitional  health 
benefits  coverage  through  the  Federal 
Employees  Health  Benefit  Program 
(FEHBP),  not  CHAMPUS. 

Response.  The  Department  requested 
the  Office  of  Personnel  Management 
(OPM)  consider  granting  CHCBP 
beneficiaries  authority  to  select  health 
care  from  their  list  of  FEHBP  programs 
or  to  make  CHCBP  an  FEHBP  program. 
OPM  opposed  this  request. 
Additionally,  the  requirement  to  cover 
preexisting  conditions  for  new  enrollees 
would  make  FEHBP  private  insurers 
unlikely  to  enroll  CHCBP  beneficiaries. 
Therefore,  standard  CHAMPUS  was 
considered  the  most  feasible  means  of 
ensuring  entitled  care. 

On  January  19.  1988.  (53  FR  1343), 
the  Department  of  Defense  published  a 
rule,  "Voluntary  Private  Health 
Insurance  Conversion  Program."  This 
subject  has  been  incorporated  into  32 
CFR  part  199.  section  199.20.  Therefore, 
32  CFR  part  104  is  removed. 

II.  Rulemaking  Procedures 

Executive  Order  128R6  requires 
certain  regulatory  assessments  for  any 
"significant  regulator)-  action."  defined 
as  one  which  would  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  have  other  substantial 
impacts. 

The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  is  not  a  significant  regulatory 
action  under  the  provisions  of  Executive 
Order  12866.  and  it  would  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities. 

The  final  rule  will  impose  additional 
information  collection  requirements  on 
the  public  under  the  Paperwork 
Reduction  Act  of  1980  (44  USC  3501- 
3511),  because  beneficiaries  will  be 
required  to  enroll.  OMB  has  granted 
conditional  approval  based  on  their 
intention  of  reviewing  the  Application 
Form  upon  its  completion. 

List  of  Subjects  in  32  CFR  Parts  104  and 
199 

Claims,  handicapped,  health 
insurance,  and  military  personnel. 

Accordingly,  bv  the  authority  of  10 
U.S.C.  301,  32  CFR  Part  104  is  removed 
and  Part  199  is  amended  as  follows: 

PART  104— {REMOVED] 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  1079, 
1086. 

2.  Section  199.20  is  revised  as 
•  follows: 

§i9«2C    Continued  Health  Care  Benefit 
Program  (CHCBP). 

(a)  Purpose.  The  CHCBP  is  a  premium 
based  temporary  health  care  coverage 
program  that  will  be  available  to 
qualified  beneficiaries  (set  forth  in 
paragraph  (d)(1)  of  this  section). 
Medical  coverage  under  this  program 
will  mirror  the  benefits  offered  via  the 
basic  CHAMPUS  program.  Premium 
costs  for  this  coverage  are  payable  by 
enrollees  to  a  Third  Party 
Administrator.  The  CHCBP  is  not  part  of 
the  CHAMPUS  program.  However,  as 
set  forth  in  this  seciion,  it  functions 
under  most  of  the  rules  and  procedures 
of  CHAMPUS.  Because  the  purpose  of 
the  CHCBP  is  to  provide  a  continuation 
health  care  benefit  for  the  Department  of 
Defense  and  the  other  Uniformed 
Services  (e.g..  NOAA.  PHS.  and  the 
Coast  Guard)  health  care  beneiiciaries 
losing  eligibility,  it  will  be  administered 
so  that  it  appears,  to  the  maximum 
extent  possible,  to  be  part  of  CHAMPUS. 

(b)  General  provisions.  Except  for  any 
provisions  the  Director.  OCHAMPUS 
may  exclude,  the  general  provisions  of 
section  199.1  shall  apply  to  the  CHCBP 
as  they  do  to  CHAMPUS. 

(c)  Definitions.  Except  as  may  be 
specifically  provided  in  this  seciion,  to 
the  extent  terms  defined  in  section 
199.2  are  relevant  to  the  administration 
of  the  CHCBP.  the  definitions  contained 
in  that  section  shall  apply  to  the  CHCBP 
as  thev  do  to  CHAMPUS. 
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(d)  Eligibility  and  enrollment. — (1) 
Eligibility.  Enrollment  in  the  CHCBP  is 
open  to  the  following  individuals: 

(i)  Members  of  Uniformed  Services, 
who: 

(A)  Are  discharged  or  released  from 
active  duty  (or  full  time  National  Guard 
duty),  whether  voluntarily  or 
involuntarily,  under  other  than  adverse 
conditions; 

(B)  Immediately  preceding  that 
discharge  or  release,  were  entitled  to 
medical  and  dental  care  under  10  U.S.C. 
1074(a)  (except  in  the  case  of  a  member 
discharged  or  released  from  full-time 
National  Guard  duty);  and, 

(C)  After  that  discharge  or  release  and 
any  period  of  transitional  health  care 
provided  under  10  U.S.C.  1145(a)  would 
not  otherwise  be  eligible  for  any  benefit 
under  10  U.S.C.  chapter  55. 

(ii)  A  person  who: 

(A)  Ceases  to  meet  requirements  for 
being  considered  an  unmarried 
dependent  child  of  a  member  or  former 
member  of  the  armed  forces  under  10 
U.S.C.  1072(2)(D); 

(B)  On  the  day  before  ceasing  to  meet 
those  requirements,  was  covered  under 
a  health  benefits  plan  under  10  U.S.C. 
chapter  55,  or  transitional  health  care 
under  10  U.S.C.  1145(a)  as  a  dependent 
of  the  member  or  fonner  member;  and, 

(C)  Would  not  otherwise  be  eligible 
for  any  benefits  under  10  U.S.C.  chapter 
55. 

(iii)  A  person  who: 

(A)  Is  an  unremarried  former  spouse 
of  a  member  or  fonner  member  of  the 
armed  forces; 

(B)  On  the  day  before  the  date  of  the 
final  decree  of  divorce,  dissolution,  or 
annulment  was  covered  under  a  health 
benefits  plan  under  10  U.S.C.  chapter 
55,  or  transitional  health  care  under  10 
U.S.C.  1 145(a)  as  a  dependent  of  the 
member  or  former  member;  and, 

(C)  Is  not  a  dependent  of  the  member 
or  former  member  under  10  U.S.C. 
1072(2)(F)  or  (G)  or  ends  a  one-year 
period  of  dependency  under  10  U.S.C. 
1072(2)(H). 

(2)  Effective  date.  Except  for  the 
special  transitional  provisions  in 
paragraph  (r)  of  this  section,  eligibility 
in  the  CHCBP  is  limited  to  individuals 
who  lost  their  entitlement  to  regular 
military  health  services  system  benefits 
on  or  after  October  1,  1994. 

(3)  Notification  of  eligibility,  (i)  The 
Department  of  Defense  and  the  other 
Uniformed  Services  (National  Oceanic 
and  Atmospheric  Administration 
(NOAA),  Public  Health  Service  (PHS), 
Coast  Guard)  will  notify  persons  eligible 
to  receive  heahh  benefits  under  the 
CHCBP. 

(ii)  In  the  case  of  a  member  who 
becomes  (or  will  become)  eligible  for 


continued  coverage,  the  Department  of 
Defense  shall  notify  the  member  of  their 
rights  for  coverage  as  part  of  pre- 
separation  counseling  conducted  under 
10  U.S.C.  1142. 

(iii)  In  the  case  of  a  child  of  a  member 
or  former  member  who  becomes  eligible 
for  continued  coverage: 

(A)  The  member  or  former  member 
may  submit  to  the  Third  Party 
Administrator  a  notice  of  the  child's 
change  in  status  (including  the  child's 
name,  address,  and  such  other 
information  needed);  and 

(B)  The  Third  Party  Administrator, 
within  14  days  after  receiving  such 
information,  will  inform  the  child  of  the 
child's  rights  under  10  U.S.C.  1142. 

(iv)  In  tne  case  of  a  former  spouse  of 
a  member  or  former  member  who 
becomes  eligible  for  continued  coverage, 
the  Third  Party  Administrator  will 
notif>'  the  individual  of  eligibility  for 
CHCBP  when  he  or  she  declares  the 
change  in  marital  status  to  a  military 
personnel  office. 

(4)  Election  of  coverage,  (i)  In  order  to 
obtain  continued  coverage,  written 
election  by  eligible  beneficiary  must  be 
made,  within  a  prescribed  time  period. 
In  the  case  of  a  member  discharged  or 
released  from  active  duty  (or  full  time 
National  Guard  duty),  whether 
voluntarily  or  involuntarily;  an 
unremarried  spouse  of  a  member  or 
former  member;  or  a  child  emancipated 
from  a  member  or  fonner  member,  the 
written  election  shall  be  submitted  to 
the  Third  Party  Administrator  before  the 
end  of  the  60-day  period  beginning  on 
the  later  of: 

(A)  The  date  of  the  di.scharge  or 
release  of  the  member  from  active  duty 
or  full-time  National  Guard  duty; 

(B)  The  date  on  which  the  period  of 
transitional  health  care  applicable  to  the 
member  under  10  U.S.C.  114Sfe)ends; 

(C)  In  the  case  of  an  unrt-mrtrried 
former  spouse  of  a  member  or  former 
member,  the  date  the  one-year  extension 
of  dependency  under  10  U.S.C. 
1072(2)(H)  expires;  or 

(D)  The  date  the  member  receives  the 
notification  of  eligibility. 

(ii)  A  member  of  the  armed  forces 
who  is  eligible  for  enrollment  under 
paragraph  (d)(l)(i)  of  this  section  may 
elect  self-only  or  family  coverage. 
Family  members  who  may  be  included 
in  such  family  coverage  are  the  spouse 
and  children  of  the  member. 

(5)  Enrollment.  Enrollment  in  the 
Continued  Health  Care  Benefit  Program 
will  be  accomplished  by  submission  of 
an  application  to  a  Third  Party 
Administrator  (TPA).  Upon  submittal  of 
an  application  to  the  Third  Party 
Administrator,  the  enrollee  must  submit 
proof  of  eligibility.  One  of  the  following 


types  of  evidence  will  validate 
eligibility  for  care: 

(i)  A  Etefense  Enrollment  Eligibility 
Reporting  System  (DEERS)  printout 
which  indicates  the  appropriate  sponsor 
status  and  the  sponsor's  and 
dependent's  eligibility  dates; 

(ii)  A  copy  of  a  verified  and  approved 
DD  Form  1172,  "Application  for 
Uniformed  Services  Identification  and 
Privilege  Card"; 

(iii)  A  front  and  back  copy  of  a  DD 
Form  1173,  "Uniformed  Ser\'ices 
Identification  and  Privilege  Card" 
overstamped  'TA"  for  Transition 
Assistance  Management  Program;  or 

(iv)  A  copy  of  a  DD  Form  214 — 
"Certificate  of  Release  or  Discharge  from 
Active  Duty". 

(6)  Period  of  coverage.  CHCBP 
coverage  may  not  extend  beyond; 

(i)  For  a  member  discharged  or 
released  from  active  duty  (or  full  time 
National  Guard  duty),  whether 
voluntarily  or  involuntarily,  the  date 
which  is  18  months  after  the  date  the 
member  ceases  to  be  entitled  to  care 
under  10  U.S.C.  1074(a)  and  any 
transitional  care  under  10  U.S.C.  1145. 

(ii)  In  the  case  of  an  unmarried 
dependent  child  of  a  member  or  former 
member,  the  date  which  is  36  months 
after  the  date  on  which  the  person  first 
ceases  to  meet  the  requirements  for 
being  considered  an  unmarried 
dependent  child  under  10  U.S.C. 
1072(2)(D). 

(iii)  In  ther^se  of  an  unremarried 
former  spouse  of  a  member  or  fomier 
member,  the  date  which  is  36  months 
after  the  later  of: 

(A)  The  date  on  which  the  final 
decree  of  divorce,  dissolution,  or 
annulment  occurs;  or 

(B)  If  applicable,  the  date  the  one-year 
extension  of  dependencj'  under  10 
U.S.C.  1072(2)(H)  expires. 

(iv)  In  the  case  of  an  unremarried 
former  spouse  of  a  member  or  former 
member,  whose  divorce  occurred  prior 
to  the  end  of  transitional  coverage,  the 
period  of  coverage  under  the  CHCBP  is 
unlimited,  if: 

.    (A)  Has  not  remarried  before  the  age 
of  55; and 

(B)  Was  enrolled  in  the  CHCBP  as  the 
dependent  of  an  involuntarily  separated 
member  during  the  18-month  period 
before  the  date  of  the  divorce, 
dissolution,  or  annulment;  and 
,   (C)  Is  receiving  a  portion  of  the  retired 
or  retainer  pay  of  a  member  or  fonner 
member  or  an  annuity  based  on  the 
retainer  pay  of  the  member;  or 

(D)  Has  a  court  order  for  payment  of 
any  |X)rtion  of  the  retired  or  retainer 
pay;  or 

(E)  Has  a  written  agreement  (w  hether 
voluntary  or  pursuant  to  a  court  order) 
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which  provides  for  an  election  by  the 
member  or  former  member  to  provide  an 
annuity  to  the  former  spouse. 

(v)  For  the  beneficiary  who  becomes 
eligible  for  the  Continued  Health  Care 
Benefit  Program  by  ceasing  to  meet  the 
requirements  for  being  considered  an 
unmarried  dependent  child  of  a  member 
or  former  member,  health  care  coverage 
may  not  extend  beyond  the  date  which 
is  36  months  aher  the  date  the  member 
becomes  ineligible  for  medical  and 
dental  car©  under  10  U.S.C.  1074(a)  and 
any  transitional  health  care  under  10 
U.S.C.  1145(a). 

(vi)  Though  beneficiaries  have  sixty- 
days  (60)  to  elect  coverage  under  the 
CHCBP.  upon  enrolling,  the  period  of 
coverage  must  begin  the  day  after 
entitlement  to  a  military  health  care 
plan  (including  transitional  health  care 
under  10  U.S.C.  1145(a))  ends. 

(e)  CHCBP  benefits— {I)  In  general. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  the  provisions  of  section 
199.4  shall  apply  to  the  CHCBP  as  they 
do  to  CHAMPUS. 

(2)  Exceptions.  The  following 
provisions  of  section  199.4  are  not 
applicable  to  the  CHCBP: 

(i)  Paragraph  (a)(2)  of  this  section 
concerning  eligibility: 

(ii)  All  provisions  regarding 
nonavailability  statements  or 
requirements  to  use  facilities  of  the 
Uniformed  Services. 

(3)  Beneficiary  liability.  For  purposes 
of  CHAMPUS  deductible  and  cost 
sharing  requirements  and  catastrophic 
cap  limits,  amounts  applicable  to  the 
categories  of  beneficiaries  to  which  the 
CHCBP  enrollee  last  belonged  shall 
continue  to  apply,  except  that  for 
separating  active  duty  members, 
amounts  applicable  to  dep>endents  of 
active  duty  members  shall  apply. 

(f)  Authorized  providers.  The 
provisions  of  section  199.6  shall  apply 
to  the  CHCBP  as  they  do  to  CHAMPUS. 

(g)  Claims  submission,  review,  and 
payment.  The  provisions  of  section 
199.7  shall  apply  to  the  CHCBP  as  they 
do  to  CHAMPUS,  except  that  no 
provisions  regarding  nonavailability 
statements  shall  apply. 

(h)  Double  covemge.  The  provisions 
of  section  199.8  shall  apply  to  the 
CHCBP  as  they  do  to  CHAMPUS. 

(i)  Fraud,  abuse,  and  conpict  of 
interest.  Administrative  remedies  for 
fraud,  abuse  and  conflict  of  interest.  The 
provisions  of  section  199.9  shall  apply 
to  the  CHCBP  as  they  do  to  CHAMPUS. 

())  Appeal  and  hearing  procedures. 
The  provisions  of  section  199.10  shall 
appiv  to  the  CHCBP  as  they  do  to 
CHAMPUS, 


(k)  Overpayment  recovery.  The 
provisions  of  section  199.11  shall  apply 
to  the  CHCBP  as  they  do  to  CHAMPUS. 

(1)  Third  Party  recoveries.  The 
provisions  of  section  199.12  shall  apply 
to  the  CHCBP  as  they  do  to  CHAMPUS. 

(m)  Provider  reimbursement  methods. 
The  provisions  of  section  199.14  shall 
apply  to  the  CHCBP  as  they  do  to 
CHAMPUS. 

(n)  Peer  Review  Organization 
Program.  The  provisions  of  section 
199.15  shall  apply  to  the  CHCBP  as  they 
do  to  CHAMPUS. 

(o)  Preferred  provider  organization 
programs  available.  Any  preferred 
provider  organization  program  under 
this  part  that  provides  for  reduced  cost 
charing  for  using  designated  providers, 
such  as  the  "TRICARE  Extra"  option 
under  section  199.17,  shall  be  available 
to  participants  in  the  CHCBP  as  it  is  to 
CHAMPUS  beneficiaries. 

(p)  Special  programs  not  applicable — 
(1)  /n  general.  Special  programs 
established  under  this  Part  that  are  not 
part  of  the  basic  CHAMPUS  program 
established  pursuant  to  10  U.S.C.  1079 
and  1086  are  not,  unless  specifically 
provided  in  this  section,  available  to 
participants  in  the  CHCBP. 

(2)  Examples.  The  special  programs 
referred  to  in  paragraph  (p)(l)  of  this 
section  include: 

(i)  The  Program  for  the  Handicapped 
under  section  199.5; 

(ii)  The  Active  Duty  Dependents 
Dental  Plan  under  section  199.13; 

(iii)  The  Supplemental  Health  Care 
Program  under  section  199.16;  and 

(iv)  The  TRICARE  Enrollment 
Program  under  section  199.17,  except 
for  TRICARE  Extra  program  under  that 
section. 

(3)  Exemptions  to  the  restriction.  In 
addition  to  the  provision  to  make 
TRICARE  Extra  available  to  CHCBP 
beneficiaries,  the  following  two 
demonstration  projects  are  also 
available  to  CHCBP  enrollees: 

(i)  Home  Health  Care  Demonstration; 
and 

(ii)  Home  Health  Care-Case 
Management  Demonstration. 

(q)  Premiums — (1)  Rates.  Premium 
rates  will  be  established  by  the  Assistant 
Secretary  of  Defense  (Health  Affairs)  for 
two  rate  groups — individual  and  family. 
Eligible  beneficiaries  will  select  the 
level  of  coverage  they  require  at  the  time 
of  initial  enrollment  (either  individual 
or  family)  and  pay  the  appropriate 
premium  payment.  The  rates  are  based 
on  Federal  Employee  Health  Benefit 
Program  employee  and  agency 
contributions  required  for  a  comparable 
heahh  benefits  plan,  plus  an 
administrative  fee.  The  administrative 
fee,  not  to  exceed  ten  percent  of  the 


basic  premium  amount,  shall  be 
determined  based  on  actual  expected 
administrative  costs  for  administration 
of  the  program.  Premiums  may  be 
revised  annually  and  shall  be  published 
annually  for  each  fiscal  year.  Premiums 
will  be  paid  by  enrollees  quarterly. 

(2)  Effects  of  failure  to  make  premium 
payments.  Failure  by  enrollees  to 
submit  timely  and  proper  premium 
payments  will  result  in  denial  of 
continued  enrollment  and  denial  of 
payment  of  medical  claims.  Premium 
payments  which  are  late  30  days  or 
more  past  the  start  of  the  quarter  for 
which  payment  is  due  will  result  in  the 
ending  of  beneficiary  enrollment. 
Beneficiaries  denied  continued 
enrollment  due  to  lack  of  premium 
payments  will  not  be  allowed  to 
reenroll.  In  such  a  case,  benefit  coverage 
will  cease  at  the  end  of  the  ninety  day 
(90)  period  for  which  a  premium 
payment  was  received.  Enrollees  will  be 
held  liable  for  medical  costs  incurred 
after  losing  eligibility. 

(r)  Transitional  provisions,  (l)  There 
will  be  a  sixty-day  period  of  enrollment 
for  all  eligible  beneficiaries  (outlined  in 
paragraph  (d)(1)  of  this  section)  whose 
entitlement  to  regular  military  health 
services  system  coverage  ended  on  or 
after  August  2, 1994,  but  prior  to  the 
CHCBP  implementation  on  October  1, 
1994. 

(2)  Enrollment  in  the  U.S.  VIP 
program  may  continue  up  to  October  1, 
1994.  Policies  written  prior  to  October 
1. 1994,  will  remain  in  effect  until  the 
end  of  the  policy  life. 

(3)  On  or  after  the  October  1,  1994, 
implementation  of  the  Continued  Health 
Care  Benefit  Program,  beneficiaries  who 
enrolled  in  the  U.S.  VIP  program  prior 
to  October  1.  1994,  may  elect  to  cancel 
their  U.S.  VIP  policy  and  enroll  in  the 
CHCBP. 

(4)  With  the  exception  of  persons 
enrolled  in  the  U.S.  VIP  program  who 
may  convert  to  the  CHCBP,  individuals 
who  lost  their  entitlement  to  regular 
military  health  services  system  coverage 
prior  to  August  2, 1994,  are  not  eligible 
for  the  CHCBP. 

(s)  Procedures.  The  Director, 
OCHAMPUS.  may  establish  other  rules 
and  procedures  for  the  administration  of 
the  Continued  Health  Care  Benefit 
Program. 

Dated:  September  26. 1994. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD01-94-136] 
RIN2115-^E46 

Special  Local  Regulation;  Head  of  the 
Connecticut  Regatta 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  special  local  regulations 
for  the  Head  of  the  Connecticut  Regatta 
are  being  permanently  revised  to 
improve  the  control  of  vessels  transiting 
the  Connecticut  River  near  the  regulated 
area.  This  regulation  is  needed  to  better 
protect  race  participsmts  from 
recreational  and  commercial  vessel 
traffic. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  September  30.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  B.M.  Algeo, 
Chief,  Boating  Affairs  Branch,  First 
Coast  Guard  District,  (617)  223-8311. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  document  are 
LTJG  B.M.  Algeo,  Project  Manager,  First 
Coast  Guard  District,  and  LCDR  S.R. 
VVatkins.  Project  Attorney,  First  Coast 
Guard  District  Legal  Office. 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication.  The 
Head  of  the  Connecticut  Regatta  is  an 
event  of  longstanding  tradition.  The 
local  community  is  well  aware  of  the 
conditions  necessary  to  conduct  the 
event  in  a  safe  manner  Last  year,  the 
provisions  of  this  rule  were  used  to 
temporarily  amend  the  permanent 
regulation  found  in  33  CFR  100.105. 
Based  on  the  positive  experience  with 
that  temporary  rule  change,  the  Coast 
Guard  believes  this  amended  regulation 
will  allow  the  race  to  be  conducted  in 
the  safest  manner  possible  while 
minimizing  the  impact  on  other  boaters. 
Publishing  a  NPRM  and  delaying  the 
event  would  be  contrary  to  the  pubUc 
interest  given  the  significant  public 
participation  in  the  regatta  and  the 
extensive  planning  which  has  taken 
place. 

Background  and  Purpose 

The  permanent  special  local 
regulations  for  the  Head  of  the 


Connecticut  Regatta  are  found  at  33  CFR 
100.105.  These  regulations  have  become 
outdated  insofar  as  section  100.105(b)(2) 
allows  vessels  less  than  20  meters  to 
transit  the  regulated  area  between  each 
heat  of  the  regatta.  The  number  of  racing 
shells  and  vessels  transiting  along  the 
race  course  has  grown  to  such  a  level 
that  it  is  no  longer  safe  to  allow  vessels 
to  transit  the  regulated  area  between 
each  heat.  Regardless  of  the  amount  of 
planning  and  control  in  past  years, 
racing  shells  have  not  followed  the 
predetermined  traffic  patterns  designed 
to  allow  vessels  to  transit  the  regulated 
area  between  heats.  The  race  sponsor 
and  the  Coast  Guard  have  developed  a 
race  and  escort  plan  for  the  regatta 
which  will  allow  vessels  to  transit  the 
regulated  area  under  escort  throughout 
the  race.  Accordingly,  section 
100.105(b)(2)  is  being  revised  to  allow 
vessel  transits  through  the  regulated 
area  only  at  the  discretion  of,  and  under 
the  escort  of,  the  Coast  Guard  patrol 
commander.  Based  on  the  successful 
use  of  this  provision  during  last  year's 
race,  the  Coast  Guard  considers  this 
permanent  change  to  the  regulation 
advisable  in  the  interest  of  safety. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulaton,'  II>  aluation.  under  paragraph 
lOe  of  the  Jtgulator)'  policies  and 
procedures  of  DOT,  is  unnecessary'. 

Commercial  traffic  on  the  affected 
portion  of  the  Connecticut  River  is 
sparse.  The  race  is  popular  and  is 
anticipated  to  draw  business  to  the  local 
community.  Local  commercial  entities 
have  been  notified  of  the  race  schedule. 
Because  of  the  short  duration  of  the 
event  and  the  advisories  that  will  be 
made,  commercial  entities  will  be  able 
to  adjust  to  any  disruptions.  The 
permanent  change  should  reduce  the 
amount  of  time  it  takes  for 
nonparticipants  to  transit  through  the 
regulated  area,  thus  further  limiting  the 
impact  of  the  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  regulation 


will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities  '  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  othenvise  quahfi,- 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  the  reasons  explained  in  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certrfie: 
under  5  U.S.C.  605(b)  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B  it  is  an  action  imder  the 
Coast  Guard's  statutory  authority  to 
protect  pubUc  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
will  be  made  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulation 

In  consideration  of  the  foregoing.  33 
CFR  Part  100  is  amended  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233: 49  CFR  1  46  and 
33  CFR  100.35. 

2.  Section  100.105  is  amended  by 
revising  paragraph  (b)(2)  as  follows: 


§100.105 
Regatta. 


Head  of  the  Connecticut 


(b)"   «   • 

(2)  Vessels  less  than  20  meters  in 
length  will  be  allowed  to  transit  the 
regulated  area  only  under  escort  and  at 
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the  uiscreuon  ol  the  Coast  Guard  patrol 
commander. 

•        •        •         •        • 

Dated:  September  15,  1994. 

|.L.  Linnon, 

Pear  Admiral.  U.S.  Coast  Guard.  Commander, 
Firft  Coast  Guard  District. 
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33  CFR  Part  117 

[CGD05-94-046] 

R1N2115-AE47 

Drawbridge  Operation  Regulations; 
Gallants  Channel,  Beaufort  NC 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  U.S.  70 
Bridge  across  Gallants  Channel,  mile 
0.1,  in  Beaufort,  North  Carolina,  by 
extending  the  hours  of  restricted 
openings  from  the  current  7:30  a.m.  to 
7:30  p  m.  timeframe  to  the  hours  of  6 
a.m.  to  10  p.m.  This  nile  also  further 
limits  the  number  of  openings  required 
during  the  hours  of  restrictions.  From  6 
a.m.  to  10  p.m..  the  bridge  will  open 
three  times  an  hour;  once  on  the  hour, 
once  twenty  minutes  past  the  hour  and 
once  forty  minutes  past  the  hour  for  all 
waiting  vessels,  commercial  and 
recreational  From  10  p.m.  to  6  a.m..  the 
bridge  shall  open  on  signal.  This  rule  is 
intended  to  provide  for  regularly 
scheduled  drawbridge  openings  to 
reduce  motor  vehicle  traffic  delays  and 
congestion  resulting  from  bridge 
openings  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  This  rule  is  effective  October  1, 
1994.  Comments  must  be  received  on  or 
before  December  29,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob).  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth,  Virginia  23704-5004,  or 
may  be  delivered  to  room  109  at  the 
same  address  between  8  am.  and  4 
p.m.,  Monday  through  Friday,  except 
F'ederal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  109.  Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  (804)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  L'x>ast  Guard  encourages 
interested  persons  to  participate  in  this 


rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-94-O46)  and  the  specific 
section  of  this  rulemaking  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressad  postcard  or  envelope. 

The  Coast  Guard  v^ll  consider  all 
comments  received  during  the  comment 
period  It  may  change  this  rulemaking  in 
view  of  the  comments. 

At  this  time,  the  Coast  Guard  plans  no 
public  hearing,  however,  if  future  public 
interest  and  new  information  warrants, 
a  public  hearing  may  be  held.  Persons 
may  request  a  pubUc  hearing  by  v\Titing 
to  the  Commander  (ob)  at  the  address 
under  ADDRESSES.  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  bearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  drafters  of  this  regulation  are  Bill 
H.  Brazier,  Project  Officer,  and  LCDR  C. 
Abel,  Project  Attorney,  Fifth  Coast 
Guard  District. 

Regulatory  History 

The  Coast  Guard  pubUshed  a 
Temporary  Deviation  from  the 
regulations  for  the  Beaufort  US.  70 
drawbridge  across  Gallant's  C^hannel  in 
the  Federal  Register  (59  Fk  38567)  on 
July  29,  1994.  The  expiration  date  of  the 
deviation  is  September  30, 1994.  The 
purpose  of  the  deviation  was  to  evaluate 
a  modification  to  the  current  published 
regulation.  Comments  on  the  temporary 
deviation  were  solicited  through 
September  30,  1994.  The  Coast  Guard 
also  published  the  temporary  deviation 
as  a  public  notice  (PN  5-«34)  on  July  29. 
1994.  Comments  were  solicited  through 
September  30,  1994.  Two  comments 
have  been  received. 

Background  and  Purpose 

The  Carteret  County  Chamber  of 
(Commerce,  through  the  North  Carolina 
Department  of  Transportation,  asked  the 
Coast  Guard  to  change  the  operating 
regulations  governing  the  Beaufort  U.S. 
70  highway  bridge  by  limiting  required 
bridge  openings  for  commercial  boats  to 


one  opening  at  the  top  of  each  hour,  and 
for  recreational  boats  to  one  opening  at 
the  bottom  of  the  hour.  To  supplement 
this  request,  they  provide  copies  of 
bridge  logs  which  showed  the  bridge 
opened  as  many  as  eight  times  an  hour 
for  the  passage  of  vessels  during  the 
summer  of  1993.  The  Coast  Guard  also 
obtained  traffic  counts  from  the  North 
Carolina  Department  of  Transportation 
which  showed  average  armual  vehicle 
traffic  counts  of  20,000  per  day  during 
the  same  period.  The  current  Federal 
Regulation  for  this  bridge  requires  that 
it  open  every  hour  on  the  half  hour  from 
7:30  a.m.  to  7:30  p.m.  for  the  passage  of 
pleasure  craft.  During  these  same  hours, 
the  bridge  is  required  to  open  on  signal 
for  all  other  vessels.  From  7:30  p.m.  to 
7:30  a.m.,  the  bridge  opens  on  signal  for 
all  vessels.  The  numerous  random 
openings  of  the  bridge  under  this 
regulation  were  causing  vehicular  traffic 
delays  and  traffic  safety  problems.  At 
times,  bridge  openings  backed  traffic  up 
through  the  downtown  area  of  Beaufort 
to  the  east  and  west  Morehead  City 
across  the  channel.  The  intent  of  the 
requested  change  was  to  reduce  the 
number  of  bridge  openings  and  improve 
the  flow  of  highway  traffic. 

The  Coast  Guard  conducted  an 
investigation  into  the  operations  of  the 
bridge,  consulting  with  the  bridge 
tenders,  the  Mayor  and  City  Council  of 
Beaufort,  North  Carolina  Department  of 
Transportation  officials  and  some  of  the 
local  commercial  waterway  and 
highway  users.  The  Coast  Guard,  in 
response  to  all  comments  received 
during  our  investigation,  decided  to 
pursue  a  more  balanced  approach  than 
that  originally  requested  by  establishing 
a  temporary  deviation  to  the  regulations 
and  evaluating  the  results  of  that  test 
schedule  to  determine  if  it  resulted  in  a 
rea.sonabie  and  beneficial  compromise 
for  both  modes  of  transportation.  The 
Coast  Guard  conducted  the  test  for  a 
sixty  day  period  which  provided  three 
scheduled  openings  per  hoiu-  for  all 
vessels;  the  first  at  the  top  of  the  hour, 
the  second  at  twenty  minutes  past  the 
hour,  and  the  third  at  forty  minutes  past 
the  hour.  The  temporary  deviation  also 
extended  the  hours  of  restricted 
openings  from  the  current  7:30  a.m.  to 
7:30  p.m.  timeframe  to  include  the 
hours  of  6  a.m.  to  10  p.m.  This 
temporary  deviation  to  the  existing 
regulation  was  intended  to  establish  a 
schedule  that  will  meet  the  reasonable 
needs  of  the  waterway  users  and  at  the 
same  time  reduce  delays  to  and  improve 
the  flow  of  highway  traffic  crossing  the 
bridge. 

The  Coast  Guard  anticipated  the  test 
would  show  that  the  total  overall 
number  of  bridge  openings  would 
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decrease  during  the  trial  period  as 
compared  to  the  same  period  in  1993. 
Data  collected  by  the  North  Carolina 
Department  of  Transportation  from 
August  1,  through  August  19,  1994 
showed  that  under  the  temporary 
deviation,  the  number  of  bridge 
openings  during  the  hours  of  restriction 
was  reduced  by  over  100  compared  to 
the  number  of  openings  during  the  same 
dates  and  hours  in  1993.  North  CaroHna 
Department  of  Transportation  traffic 
officials  also  stated  they  noted  no 
significant  highway  traffic  backups  as  a 
result  of  bridge  openings  during  the  test 
period.  Although  the  Coast  Guard  has 
not  yet  received  the  additional  bridge 
opening  and  highway  traffic  data 
collected  by  the  North  Carolina 
Department  of  Transportation  during 
the  remainder  of  the  test  period,  all 
indications  are  that  results  will  continue 
to  show  a  reduction  in  the  number  of 
bridge  openings  and  on  improvement  in 
the  flow  of  highway  traffic  across  the 
bridge.  Based  on  the  lack  of  complaints 
received  during  the  test  period,  tiie 
positive  written  and  verbal  comments 
received  on  the  test  schedule  by 
concerned  interest  groups,  the 
demonstrated  positive  results  shown 
through  data  collected  from  August  1 
through  August  19,  and  the  unanimous 
request  of  all  who  have  contacted  the 
Coast  Guard  not  to  revert  to  the  previous 
opening  schedule,  the  Coast  Guard 
believes  it  is  in  the  public  interest  to 
continue  the  opening  schedule  used 
during  the  test  period  without 
interruption  by  publishing  this  interim 
rule.  For  the  reasons  above,  it  would  be 
contrary  to  the  public  interest  to  revert 
to  the  existing  regulation  upon 
expiration  of  the  temporary  deviation 
and  therefore,  good  cause  exists  for 
publishing  this  rule  without  prior  notice 
and  opportunity  for  comment,  and 
making  it  effective  in  less  than  the  30 
days  after  publication  normally 
required.  This  rule  should  be  effective 
immediately  because  it  is  in  the  overall 
public  interest  to  do  so.  and  the  Coast 
Guard  is  not  aware  of  any  reasons  not 
to. 

Discussion  of  Comments 

The  Coast  Guard  received  two  written 
comments  in  response  to  our  public 
notice  concerning  the  temporary 
deviation  to  the  regulations  for  the 
Gallant's  Channel  drawbridge.  Both 
comments  were  from  Beaufort  City 
Officials  (the  Mayor  and  the  Town 
Administrator).  Both  comments  were 
favorable  and  expressed  the  belief  that 
the  temporary  deviation  had  improved 
the  flow  of  highway  traffic  across  the 
bridge  and  reduced  highway  traffic 
delays  previously  attributable  to 


frequent,  unscheduled  openings  of  the 
bridge.  Verbal  comments  received  by 
the  Coast  Guard  from  State  Highway 
Officials,  bridgetenders.  a  local  county 
chamber  of  commerce  and  a 
representative  of  the  commercial  marine 
industry  all  indicated  the  60-day 
temporary  deviation  had  improved  the 
flow  of  highway  traffic  across  the  bridge 
and  had  a  generally  favorable  effect  on 
the  Town  of  Beaufort.  They  also 
expressed  the  strong  opinion  that 
reverting  to  the  existing  published 
regulation  upon  expiration  of  the 
temporary  deviation  would  have  a 
detrimental  effect  on  the  flow  of 
highway  traffic  across  the  bridge  and 
would  be  extremely  confusing  to  both 
motorists  and  boaters. 

Regulatory  Evaluation 

This  proposal  is  a  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procediures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  U.S.  Coast 
Guard  must  consider  the  economic 
impact  on  small  entities  of  a  rule  for 
which  a  general  notice  of  proposed 
rulemaking  is  required.  "Small  entities" 
include  independently  owned  and 
operated  small  businesses  that  are  not 
dominant  in  their  field  and  that 
otherA-ise  qualify  as  "small  business 
concerns"  imder  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  This  rule 
does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  regulator}-  flexibility 
requirements.  Although  exempt,  the 
Coast  Guard  has  reviewed  this  rule  for 
potential  impact  on  small  entities. 

Because  it  expects  the  impact  of  this 
rule  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C-  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  qualifies  as 
a  small  entity  and  that  this  rule  will 
have  a  significant  economic  impact  on 
your  business,  please  submit  a  comment 
(See  ADDRESSES)  explaining  why  you 


think  your  business  qualifies  and  in 
what  way  and  to  what  degree  this  rule 
will  economically  affect  your  business. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
envirorunental  impact  of  this  rule  and 
concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  Part  117  of 
Title  33,  Code  of  Federal  Regulations  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499:  49  CFR  1.46:  33 
CFR  1.05.1(g). 

2.  In  section  117.822  is  revised  to  read 
as  follows: 

§  1 1 7.822    Beaufort  Channel,  NC. 

From  6  a.m.  to  10  p.m..  the  draw  shall 
open  on  signal  for  all  vessels  waiting  to 
pass  every  hour  on  the  hour,  twenty 
minutes  past  the  hour  and  forty  minutes 
past  the  hour  From  10  p.m.  to  6  a.m., 
the  bridge  shall  open  on  signal. 

Dated:  September  23, 1994. 
MJC.  Cain. 

Acting  Captain.  U.S.  Coast  Guard 
Commander.  Fifth  Coast  Guard  District 
[FR  Doc.  94-24154  Filed  9-29-94,  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[PP  7F3521/R2079;  FRL-490»-31 

RiN  2070-AB78 

Tefluthrin;  Pesticide  Toierances 

AGENCY:  Kuvironmental  Prote<:tion 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  extends 
tolerances  for  the  combined  residues  of 
the  synthetic  pyrelhroid  tefluthrin 
|2,.1.5.6-tctranuoro-4- 
nit'thvlphenyl)mothy!)-(l  alpha.  3 
o/p/»o)  {Z)-(t)-3-(2-chlon>3.3.3-trinuoro- 
l-propeiiyl)-2,2- 

dimBlhylcyi.lopropanecarboxylatel  and 
its  metntHjIite  (Z)-3-(2-chloro-3.3.3- 
trifluoro-l-propenyli-2,2- 
dimethylc>clopropane(jirtM}xylic  add  in 
or  on  the  raw  agricultural  commodities 
com.  grnin.  n«id.  and  pop:  com.  forage 
and  fu<ldur.  field  and  pop.  Zeneca  Ag 
Pro4lucts  (previously.  ICI  Americas,  Inc.) 
re<{uested  this  regui'ition  to  extend  the 
effective  date  for  tolerances  for 
maximum  permissible  levels  of  residues 
of  this  inswticide  in  or  on  these 
commodities. 

EFFECTIVE  DATE:  This  regulation 
tM>comes  effective  September  30,  1994 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number.  [PP  7F3521/R2079I.  may  be 
submitted  to:  Hearing  Clerk  (1900). 
Environmental  Protection  Agency,  Rm. 
M3708.  401  M  St.,  SW.,  Washington,  DC 
20400.  A  copy  of  any  objections  and 
hearing  re<]iiests  Hied  with  the  Hearing 
Clerk  should  lie  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resourt*s  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW  , 
Washini'.ron,  DC  20460.  In  person,  bring 
copy  ut  (ibje<:tions  and  hearing  requests 
to:  Rm.  11.32.  CM  (»2.  1921  Jefferson 
Davis  Hwy.  Arlington,  VA  22202  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  BrancJi.  OPP 
(Tolerance  Fees).  P.O  Box  360277M, 
Pittsburgh.  PA  1S251 
FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  George  T.  LaRocca.  Product 
Manager  (PM)  13,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 


Rm.  202,  CM  #2,  1921  Jefferson  Davis 
Hwy..  Arlington,  VA  22202,  (703)-305- 
6100 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  3,  1994  (59 
FR  39502),  EPA  issued  a  proposed  rule 
to  extend  to  November  15,  1995, 
tolerances  for  the  combined  residues  of 
the  in.secticide  tefluthrin  in  or  on  the 
commodities  com,  grain,  field  and  pop: 
com  forage  and  fodder,  field  and  pop. 
Because  of  the  lack  of  certain  data,  these 
tolerances  for  tefiuthrin  had  been 
established  with  an  expiration  date  of 
July  31.  1994,  by  a  mle  published  in  the 
Federal  Register  of  February  1,  1989  (54 
FR  5080). 

On  October  20  and  November  13, 
1992,  2Lene<:a  Ag  Products  requested  an 
extension  of  the  conditional  regibtralioii 
and  extension  of  time  to  November  15, 
1994.  2^naca  also  requested  a  waiver  of 
the  mesocosm  study  because  of  a  change 
in  Agency  policy  on  the  need  for  higher 
tiered  fate  and  ecoloj^iral  effe<ls  data 
such  as  an  aquatic  field  study.  The 
Agency  reexamined  the  existing 
ecological  effects  database  and 
concluded  that  it  had  sufficient  baseline 
data  to  cliaracterize  aquatic  hazard  for 
this  pesticide,  and  the  Agen<  y  waived 
the  requirement  for  a  mesocosm  study. 
However,  the  Agency  still  coni:luded 
that  this  pesticide  may  pose  aquatic  risk 
from  use  on  com  and  agreed  to  an 
extension  of  the  conditional  registration 
until  November  15,  1994,  provided 
2^neca  submits  risk  reduction  measures 
designed  to  reduce  the  potential  for 
exposure  to  aquatic  habitats  of  concern. 
Zeneca  Ag  Products  agreed  to  these 
terms,  and  on  June  14. 1993,  the  Agency 
extended  the  conditional  registration  fur 
tefluthrin  on  com  to  November  15, 
1994.  By  November  15,  1994.  the 
Agency  intends  to  complete  review  of 
all  data  and  other  information  submitted 
and  to  make  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA) 
section  3(c)(5)  or  other  appropriate 
regulatory  decisions  for  com  use  of 
tefiuthrin. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
mle. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  extension 
will  prote<:t  the  public  health. 
Therefore,  the  tolerance  extension  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 


Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  ubjeciiunable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  1 80.33(i).  If  a  hearing  is 
requested,  the  objections  mu.st  include  a 
statement  of  the  factual  issue{s)  on 
which  a  hearing  is  requested,  the 
requestors  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  faciual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Exe<:utive  Order.  Under  section  3(0- 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  mle  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
govemments  or  communities  (also 
referred  to  as  "economically 
significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  aciion  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
mle  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 


Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  f)ests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  21, 1994. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  By  revising  §  180.440,  to  read  as 
follows: 

§  180  440  Tefluthrin:  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15, 1995,  are  established  for  the 
combined  residues  of  the  insecticide 
tefluthrin  (2,3.5,6  tetrafluroro-4-    '^ 
methylphenyl)methyl-(l  alpha.  3 
a/p/jo)-(Z)-(±)-3-(2-chloro-3,3,3-trinuoro- 
l-propenyl)-2,2- 

dimethylcyclopropanecarboxylate)  and 
its  metabolite  (Z}-3-(2-chloro-3,3,3- 
trinuoro-l-propenyl)-2,2- 
dimethylcyclopropanecarboxylic  add  in 
or  on  the  following  commodities: 


Commodity 


Parts  per 
mtllton 


Com,  grain,  fieW,  and  pop 0.02 

Com,  forage  arxj  fodder,  field 
and  pop  .06 
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40  CFR  Parts  180,  185.  and  186 

pP  TFaSOO,  8F3592,  FAP  8H5650/R2080; 
FRL-490&-5] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Avermectin  B| 
and  its  Delta-8,9-lscmer;  Renewal  of 
Time-Limited  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  mle. 

SUMMARY:  This  document  renews  time- 
limited  tolerances  for  residues  of  the 
insecticide  avermectin  Bi  and  its  delta- 
8,9-isomer  in  or  on  certain  raw 
agricultural  commodities  and  food  and 
feed  commodities.  Merck  &  Co.,  Inc., 
requested  this  regulation  to  renew 
tolerances  for  maximum  permissible 
levels  of  residues  of  the  insecticide  in  or 
on  the  commodities. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  September  30, 1994. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  [PP  7F3500, 
8F3592,  FAP  8H5650/R20801,  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW..  Washington,  DC 
20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  should  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132.  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  202, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6100. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  3. 1994  (59 
FR  39505),  EPA  issued  proposed  mles 
to  renew  time-limited  tolerances,  to 
expire  on  April  30,  1996,  for  the 
insectidde  avermectin  B|  and  its  delta 
8,9-isomer  in  or  on  various  raw 


agricultural  commodities  under  40  CFR 
180.449,  food  commodities  under  40 
CFR  185.300.  and  feed  commodities 
under  40  CFR  186.300  to  be  consistent 
with  conditional  registrations  granted  to 
Merck  &  Co.,  Inc.,  for  the  insecticide. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  time-limited 
tolerances  will  protect  the  public  health. 
Therefore,  the  time-limited  tolerances 
are  established  as  set  forth  "below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
mlemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32)." 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  v\'hether  the  regulator)'  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f), 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  resuh  in  a  mle  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
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economy,  productivity.  conifM;tition, 
jobs,  the  environment,  public:  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  imparts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant  "  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  11B4.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Paris  180. 
185,  and  186 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additives.  Feed  additives,  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  21.  1994. 

Stephen  L.  Johnson. 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  180— {AMENDEDl 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

b.  In  §  180.449,  by  revising  paragraph 
(a),  to  read  as  follows: 

§  180.449    Avermecttn  B,  and  Its  d«lta-8,9- 
Isomer;  tolerances  (or  residues. 

(a)  Tolerances,  to  expire  on  April  30. 
1996.  are  established  for  the  combined 
residues  of  the  insecticide  avermec;tin 
Bt  and  its  delta-8,9-isomer  (a  mixture  of 
avermectins  containing  ^  80  percent 
avermectin  Bi,  (5-O-demethyl 


avem:e<.tin  Bi.J  and  <  20  peR;ent 
avermectin  Bi,  (5-0-demethyl-25-di  (1- 
methylpropyl)-25-l(l-methylethyl) 
avermectin  A  t.)  in  or  on  the  following 
commodities: 


Commodity 


Parts  per 
million 


CommodNy 


Pans  per 
miltion 


Citrus,  wfx>te  *uil 

Cattle,  meat  

Cattle,  mbyp 

Cottonseed 


0.02 

0.02 

0.02 

0.006 

0.005 


PART  185— lAMENDEOJ 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  revising  §  185.300.  to  read  as 
follows 

5185  300     Avermectin  D    and  its  detta-8.9- 
isomer    tolerances  tof  residues. 

Tolerances,  to  expire  on  April  30. 
1996.  are  established  for  the  combined 
residues  of  the  insecticide  avermectin 
Bi  and  its  delta-8,9-isomer  (a  mixture  of 
avermectins  containing  ^  80  percent 
avermectin  Bi.  (5-O-demethyl 
avermectin  B|J  and  <  20  percent 
avermectin  Bi.  (5-0-demelhyl-25-di  (1- 
methylpropyl)-25-l(l-methylethyl) 
avermeciin  A  ■  J  in  or  on  the  following 
commodity: 


Commodity 


Parts  per 
millton 


Citrus  oil 


0.10 


PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U  S  Q  348. 

b.  In  §  186.300.  by  revising  paragraph 
(a)  to  read  as  follows: 

S  186.300    Avermectin  B,  and  its  dclta-8,9- 
isomer,  tolerances  for  residues. 

(a)  Tolerances,  to  expire  on  April  30, 
1996.  are  established  for  the  combined 
residues  of  the  insecticide  avermectin 
Bi  and  its  delta-8,9-isomer  (a  mixture  of 
avermectins  containing  S  80  percent 
avermectin  Bi,  (5-O-demethyl 
avermectin  B|,)  and  <  20  percent 
avermectin  Bi,  (5-0-demethyl-25-di  (1- 
methylpropyl)-25-l(l-methylethyl) 
avermectin  A  i  J  in  or  on  the  foUowii.g 
commodity: 


Dned  citrus  pulp 


0.10 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405,  410,  411,  413,  and 
494 

[BPO-724-F1 

RIN  0938-VkF?6 

Medicare  Program;  Medicare  Coverage 
of  Screening  Mammography 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  interim 
final  regulations  on  Medicare  coverage 
of  screening  mammography  that  were 
published  in  the  Federal  Register  on 
December  31.  1990  (55  FR  53510). 
Those  regulations  implemented  section 
4163  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  setting  forth 
payment  Umitations  and  conditions  for 
coverage  of  screening  mammography. 
The  conditions  consist  of  quality 
standards  to  ensure  the  safety  and 
accuracy  of  screening  mammography 
services  p)erformed  by  qualified 
physicians  and  other  suppliers  of  these 
services. 

As  a  result  of  the  implementation  of 
the  Mammography  Quality  Standards 
Act  of  1992  (MQSA)  by  the  Food  and 
Drug  Administration  (FDA),  we  are 
conforming  the  conditions  for  coverage 
to  the  applicable  FDA  certification 
requirements  that  all  Medicare  suppliers 
of  services  must  meet  effective  October 
1. 1994.  The  revisions  in  this  final  rule 
also  respond  to  certain  comments  we 
received  on  the  interim  final  rule 
published  on  December  31, 1990;  they 
provide  clarification  of  certain  of  its 
provisions;  and  they  establish 
conditions  for  coverage  of  diagnostic 
mammography  that  are  similar  to  those 
we  have  established  for  screening 
mammography.  In  addition,  this  final 
rule  reflects  changes  resulting  from  the 
final  rule  on  the  fee  schedule  for 
physicians'  services,  which  was 
published  in  the  Federal  Register  on 
December  2.  1993  (58  FR  63626). 

DATES:  These  regulations  are  effective 
October  1,  1994. 


Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $6.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Larson  (Conditions  for 
Coverage),  (410)  966-4639.  William 
Morse  (Payment  Limits).  (410)  966- 
4620. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

On  December  31, 1990,  we  published 
interim  final  regulations  concerning 
Medicare  coverage  of  screening 
mammography  in  the  Federal  Register 
(55  FR  53510).  These  regulations 
implemented  section  4163  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA  '90)  (Public  Law  101-508). 
which  was  enacted  on  November  5. 
1990.  Section  4163  amended  sections 
1833, 1834. 1861. 1862.  1863.  1864. 
1865. 1902.  and  1915  of  the  Social 
Security  Act  (the  Act)  to  provide 
coverage  of  screening  mammography 
(including  a  physician's  interpretation 
of  the  images  or  films  produced  by  the 
radiologic  procedure)  effective  January 
1, 1991,  subject  to  frequency  limitations, 
quality  standards,  and  special  payment 
rules. 

Before  we  could  follow  up  on  the 
interim  final  rule  and  publish  a  final 
rule  on  Medicare  coverage  of  screening 
mammography,  the  Mammography 
Quality  Standards  Act  of  1992  (MQSA) 
(Public  Law  101-539)  was  enacted  on 
October  27, 1992.  establishing  new 
national  quality  standards  for  all 
mammography  services.  The  MQSA 
amended  part  F  of  title  III  of  the  Public 
Health  Service  Act  (the  PHS  Act)  (42 
U.S.C.  263b)  to  establish  a 
comprehensive  statutory  mechanism  for 
certification  and  inspection  of  all 
mammography  facilities  in  the  United 
States,  except  facilities  of  the 
Department  of  Veterans  Affairs  (VA). 
The  authority  to  implement  the 
provisions  of  the  MQSA  was  delegated 


by  the  Secretary  to  the  Food  and  Drug 
Administration  (FDA),  which  published 
interim  final  regulations  in  this  regard 
in  the  Federal  Register  (58  FR  67558 
and  58  FR  67565)  on  December  21, 
1993.  with  an  effective  date  of  February 
22.  1994. 

The  MQSA  did  not  explicitly  repeal 
section  1834(c)  of  the  Act,  which 
contains  the  provisions  governing 
Medicare  standards  for  screening 
mammography.  Furthermore, 
conforming  provisions  that  would  tie 
Medicare  coverage  for  both  screening 
and  diagnostic  mammography  to  MQSA 
standards  were  initially  included  in  the 
Omnibus-Budget  Reconciliation  Act  of 
1993  by  the  House  of  Representatives, 
but  subsequently  had  to  be  dropped 
along  with  other  nonbudget  provisions 
in  response  to  Senate  procedural  rules. 
These  provisions  were  included  again  in 
a  technical  corrections  bill  that  the 
Congress  attempted  to  pass  late  in  1993, 
but  did  not  pass  for  reasons  unrelated  to 
the  substance  of  the  bill. 

The  MQSA,  however,  as  it  was 
enacted,  specifically  provides  that  the 
standards  under  the  PHS  Act  apply  to 
all  facilities  in  the  country  furnishing 
mammography,  except  VA  facilities. 
Thus  section  354(b)  of  the  PHS  Act, 
added  by  the  MQSA.  states  that  "No 
facility  may  conduct  an  examination  or 
procedure  •  *  *  involving 
mammography  *   •  •  unless  the  facility 
obtains  •   *   *  a  certificate  issued  •   •   • 
by  the  Secretary."  Similarly,  the  MQSA 
defines  a  facility  in  the  broadest  terms: 
It  includes  "a  hospital,  outpatient 
department,  clinic,  radiology  practice, 
or  mobile  unit,  an  office  of  a  physician, 
or  other  facility  *  *  *  that  conducts 
breast  cancer  screening  or  diagnosis 
through  mammography  activities." 

The  plain  language  of  the  PHS  Act 
requires  that  facilities  furnishing 
mammography  to  Medicare 
beneficiaries  meet  the  standards 
promulgated  under  the  MQSA. 
Moreover,  we  believe  that  the  language 
of  the  law  indicates  that  the  Congress 
intended  that  all  facilities  furnishing 
mammography  meet  a  consistent  set  of 
national  standards.  When  the  Congress 
wished  to  exclude  facilities  from  these 
standards,  it  did  so  explicitly;  thus,  VA 
facilities  are  specifically  not  subject  to 
the  Federal  standards  under  the  MQSA. 
Finally,  we  have  compared  the 
requirements  contained  in  the  MQSA 
and  quality  standards  in  section  1834(c) 
of  the  Act  and  believe  that  the  Medicare 
requirements  are  substantially 
subsumed  in  the  PHS  Act.  For  the 
reasons  stated  above,  we  believe  that  it 
was  the  Congress'  intent  that  facilities 
have  to  meet  only  one  set  of  Federal 
mammography  standards  and  that  the 


MQSA  standards  supersede  the 
previous  Medicare  standards. 

n.  Provisions  of  the  Interim  Final  Rule 

The  interim  final  rule,  published  in 
the  Federal  Register  on  December  31, 
1990  (55  FR  53510),  implemented 
section  4163  of  OBRA  '90  by  setting 
forth  Medicare  payment  limitations  and 
establishing  conditions  for  coverage  of 
screening  mammography  to  ensure  the 
safety  and  accuracy  of  the  screening 
process. 

III.  Discussion  of  Public  Comments 

We  received  42  timely  items  of 
correspondence  in  response  to  the 
December  31, 1990  interim  final  rule. 
The  comments  were  from  professional 
organizations,  State  governments, 
hospitals,  consumer  organizations, 
suppliers  of  mammography  equipment, 
and  individual  practitioners. 

Of  these  42  items.  30  of  them  dealt 
e.xclusively  with  the  quality  standards 
described  in  42  CFR  part  494,  subpart  B. 
and  only  12  of  them  offered  any 
comments  on  the  other  provisions  of  the 
interim  regulations  relating  to  the 
payment,  coverage  frequency,  and  other 
provisions.  Since  we  are  deleting  the 
quality  standards  in  subpart  6  and  are 
replacing  them  with  a  cross-reference  to 
the  applicable  FDA  requirements,  as 
discussed  in  section  IV.  of  this 
preamble,  it  is  no  longer  necessary  to 
respond  in  this  rule  to  the  comments 
that  were  received  on  those  standards. 
The  other  comments  and  our  responses 
to  those  comments,  however,  are 
di.scussed  below. 

A.  Payment  Limitations 

Comment:  One  commenter  suggested 
that  the  allocation  between  the 
professional  and  technical  components 
for  the  screening  mammogram  should 
be  the  same  as  for  a  diagnostic 
mammogram. 

Response:  In  the  interim  final  mle  (55 
FR  53512),  we  used  the  same  allocation 
between  the  two  components  of  a 
screening  mammogram  that  we  had  in 
place  under  the  Medicare  radiologist  fee 
schedule  for  diagnostic  mammograms 
because  it  was  the  best  information  we 
had  available  at  the  time  and  because  of 
the  lack  of  a  persuasive  argument  that 
there  should  be  different  allocations  for 
the  two  types  of  mammograms.  In  this 
final  rule,  we  are  changing  the 
apportiorunent  between  the  professional 
component  and  the  technical 
component,  effective  for  services 
furnished  beginning  January  1, 1995,  to 
reflect  the  relationship  between  the 
relative  value  units  established  for  a 
diagnostic  bilateral  mammogram  under 
the  fee  schedule  for  physicians'  ser\'ice}. 
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for  the  year  in  que.stion.  We  will  not 
irK:lude  the  percentages  for  the 
professional  component  and  the 
technical  component  in  this  Hnal  rule 
because  the  specificity  requires  a  time- 
con.suming  rulemaking  process  when 
we  modify  the  apportionment.  We  will 
announce  the  apportionment  of  the 
payment  limits  oetween  tlie  two 
components  for  1995,  and  each  year 
thereafter,  at  the  same  time  as  we 
announce  the  statutory  payment  limit  in 
effet;t  for  that  year.  At  this  time,  we 
anticipate  that  the  apportionment  of  the 
payment  limit  in  1995  will  be  32 
percent  professional  component  and  68 
percent  technical  component. 

Comwtutt:  One  commenter  objecteJ  to 
the  di<a:ussion  in  the  preamble  of  the 
interim  final  nile  (55  PR  53513)  of  the 
difficulty  rural  hospitals  have  in 
furnishing  the  technical  component  of  a 
screening  mammogram  within  the 

Eaymt'ni  limit  because  the  rural 
ospituls  may  have  a  low  volume  of 
servic-es.  The  commenter  believed  that, 
if  a  hospital  and  a  radiologist  entered 
into  an  a^;reement  stating  that  the 
radiol(>>;i«;t  would  aci:ept  a  lower 
amount  for  the  interpretation  than 
Medicare  would  pay  the  radiologist 
directly  for  the  interpretation,  the 
agreement  would  constitute  a 
"kickback"  of  a  portion  of  the 
radiologi.st's  fee  to  the  hospital. 

Response:  We  acknowledge  that  this 
agreement  could  constitute  a  kirJcback 
under  the  Medicare  and  Medicaid  anti- 
kickback  statute  (42  U.S.C.  1320a- 
7b(b)).  Tliat  statute  makes  it  n  felony  tu 
offer,  pay,  solicit,  or  receive 
remuneration  with  the  intention  of 
inducing  the  referral  of  Medicare, 
Medicaid.  Maternal  and  Child  Health 
Servit  es  Block  Grant,  or  Soinal  Services 
Block  Grant  program  business. 
Activifn";  that  come  within  the  purview 
of  the  st.ilute  are  not  subject  to 
prose«  utK  n  if  they  fit  within  specified 
safe  harhois.  as  set  forth  in  the 
regulation  published  in  the  Federal 
Register  July  29.  1991  (56  PR  35952). 
Conseouently.  an  organization  or 
individual  should  enter  into  an 
agreement  such  as  that  referenced  in  the 
December  1990  interim  final  rule  only  if 
the  agreement  does  not  violate  the  anti- 
kickback  statute. 

Comment:  Several  commenters 
suggested  that  the  nile  should  be 
modified  so  that  a  portion  of  the 
professional  component  of  a  screening 
mammogram  be  determined  to  represent 
the  contribution  of  the  primary  care 
physician  if  the  screening  mammogram 
is  taken  in  the  primary  care  physician's 
office  but  interpreted  by  another 
physician.  The  commenters  believed 
that  the  allocation  of  37  percent  of  the 


payment  limit  to  the  interpreting 
physician's  role  overcompensates  that 
physician  and  ignores  the  primary  care 
physician's  role  in  furnishing  the 
mammogram.  One  commenter  stated 
that  the  Physician  Payment  Reform 
Commission  report  entitled  "The  Costs 
of  Providing  Screening  Mammography" 
allocates  a  flat  $12  for  the  interpretation. 
As  an  alternative,  the  commenter 
suggested  that  the  primary  care 
physician  be  permitted  to  contract  with 
the  interpreting  physician  for  payment 
at  a  rate  less  than  37  percent  of  the 
payment  limit.  Another  commenter 
recommended  that  the  interpretation 
represent  20  percent  of  the  total  fee. 

Response:  Medicare  does  not  pay  for 
referrals,  and  exacting  a  fee  for  referrals 
is  ngoinst  the  law.  A  qualified  physician 
who  furnishes  the  interpretation  of  the 
8c:reening  mammogram  receives 
payment  for  the  professional  component 
of  the  screening  mammogram.  If  the 
primary  care  physician  furnishes 
neither  the  professional  component  nor 
the  technical  component  of  the 
screening  mammogram,  he  or  she  is 
entitled  to  no  payment  for  the  screening 
mammogram. 

The  apportionment  of  the  screening 
mammography  payment  limit  between 
the  professional  component  and  the 
technical  component  will  reflect  the 
payment  split  for  the  corresponding 
components  for  diagnostic 
mammography  under  the  fee  schedule 
for  physicians'  services.  The  weights  of 
the  factors  refleci  historical  payment 
data,  and  we  have  no  reason  to  believe 
that  the  apportionment  is  not 
appnipriate  for  a  screening 
mammography  procedure. 

Comment:  One  commenter  stated  that 
the  purchased  service  limitation  set 
forth  in  section  1842(n)  of  the  Act 
should  not  apply  to  the  technical 
component  of  a  screening 
mammography  procedure  furnished  in  a 
primary  care  physician's  office  that 
customarily  uses  a  teniporar)-  or  leased 
technologist  because — 

•  The  technologist  is  under  the  direct 
contnil  and  supervision  of  the  primary 
care  physician  and,  as  such,  meets  the 
common  law  rules  for  an  employer/ 
employee  relationship  applied  under 
the  Internal  Revenue  Code;  and 

•  The  screening  mammography 
procedure  is  performed  under  the 
supervision  of  the  primary  care 
physician  in  conformance  with  the 
definition  of  "direct  supervision"  set 
forth  in  §410.32(1). 

Response:  The  purchased  service 
limitation  does  not  apply  to  screening 
mammography  services  because  the 
procedures  are  not  included  in  the 
definition  of  diagnostic  tests  under 


sociion  1861(s)(3)  of  the  Act,  as  required 
by  section  1842(n)  of  the  Act,  the 
statutory  basis  of  the  purchased  service 
limitation.  Section  1861(s)(13)  of  the 
Act  provides  for  Part  B  covemge  of 
screening  mammography  ser\ices. 
which  are  not  subject  to  the 
requirements  of  section  1842(n)  of  the 
Act. 

Comment:  Two  commenters  stated 
that  a  "s<Teening  mammogram"  is  no 
different  from  a  "diagnostic 
mammogram"  and  therefore  should  be 
paid  at  the  same  level. 

Response:  A  screening  mammogram 
and  a  diagnostic  mammogram  are 
similar  in  many  respects,  but  the 
purposes  of  the  two  tests  are  distinctly 
different.  A  screening  mammogram  is  a 
routine  medical  check;  a  diagnostic 
mammogram  is  made  to  diagnose  a 
specific  complaint  or  medical  problem 
already  identified  by  the  patient  or  her 
attending  physician.  Section 
1834(c)(4)(A)  of  the  Act  clearly 
establishes  a  S55  overall  limit 
applicable  to  a  screening  mammography 
procedure  in  1991  with  increases  in 
subsequent  years  limited  to  the 
percentage  increase  in  the  Medicare 
Economic  Index  for  the  subsequent  year. 
Section  1834(b)(4)(B)  of  the  Act 
authorizes  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  (the  Secretary)  to  reduce  this 
limit,  after  appropriate  review,  but  does 
not  authorize  the  Secretary  to  raise  the 
limit.  If  we  decide  to  establish  the  same 
[>ayment  for  the  two  procedures,  we 
might  have  to  lower  the  payments  for 
most  diagnostic  mammograms. 

Comment:  Two  commenters 
recommended  that  the  interim  final  rule 
be  amended  to  waive  the  beneficiary's 
copayment  liabilities  so  that  older 
women  will  not  have  to  bear  out-of- 
pocket  costs  for  the  screening 
mammography  procedure. 

Response:  A  waiver  of  copayment 
liabilities  would  have  to  be  authorized 
by  the  Congn^s.  Section  1834(c)(1)(C)  of 
the  Act  specifically  limits  Medicare 
payments  to  80  percent  of  the  least  of 
the  actual  charge,  the  radiologist  fee 
schedule  or  the  physicians'  fee  schedule 
established  under  section  1848  of  the 
Act  as  applicable,  or  the  statutory  limit 
for  the  service. 

Comment:  One  commenter  st?ited  that 
insufficient  payment  levels  should  not 
be  a  deterrent  to  women  having  ac<;ess 
to  screening  mammography  services  and 
that  the  relationship  between  current 
charges,  payment  levels,  and  access  to 
the  servic-e  should  be  taken  into 
consideration  in  determining  payment 
levels. 

Response:  We  have  to  apply  the 
overall  payment  limit  established  in 


section  1834(c)(4)  of  the  Act.  There  is  no 
provision  for  exceptions  to  ensure 
access  to  these  services  in  special 
circumstances. 

Comment:  One  commenter  believed 
that  it  is  critical  tliat  any  changes  to  the 
Medicare  Part  B  payment  system  not  be 
counter  to  physician  payment  reform. 
The  existence  of  an  overall  national 
payment  Umit  concerned  another 
commenter  who  believed  that  the  limit 
is  inconsistent  with  the  premise  of  a 
resource-based  relative  value  scale 
payment  schedule  adjusted  for 
geographic  cost  variations. 

flespo/ise.  Section  1834(c)(1)(C)  of  the 
Act  requires  that  the  amount  of  payment 
for  screening  mammography  services  be 
equal  to  80  percent  of  the  least  of  the 
actual  charge,  the  radiologist  fee 
schedule,  or  the  physicians'  fee 
schedule  established  under  section  1848 
of  the  Act.  as  applicable,  or  the  statutory 
limit  for  the  service. 

Comment:  One  commenter,  while 
conceding  that  we  had  no  choice  under 
the  statute  in  imposing  an  overall  $55 
limit,  stated  that  a  single  national  rate 
without  any  recognition  of  geographic 
variations  is  inappropriate.  The 
commenter  believed  that  we  should 
establish  a  price  for  screening 
mammograms  within  the  context  of 
other  radiology  services  and  ask  the 
Congress  to  repeal  the  separate  limit  for 
these  procedures. 

Response:  If  it  becomes  apparent  that 
the  statutory  limit  is  inadequate,  we 
may  make  the  proposal. 

Comment:  One  commenter  stated  that 
radiologists  would  charge  $32  for  their 
interpretation,  leaving  only  about  $23 
for  the  hospital,  an  amount  which 
would  cover  only  the  cost  of  the  film. 

Response:  Under  the  statutory 
allocation  methodology  implemented  in 
the  interim  final  rule  (55  FR  53512),  the 
professional  component  of  the 
procedure  in  1991  was  limited  to  $20.35 
(37  percent  of  $55),  while  the  technical 
component  was  limited  to  $34.63  (63 
percent  of  $55).  The  1991  limiting 
charges  for  nonparticipating  physicians 
and  suppliers  were:  $68.75  (global), 
$25.44  (professional  component),  and 
$43.31  (technical  component). 
Therefore,  payment  to  hospitals  for  the 
technical  component  of  screening 
mammography  services  is  not 
determined  by  subtracting  the  amount 
billed  for  the  professional  component 
charge  from  the  overall  limit,  but  rather 
on  the  basis  of  the  allocation 
methodology  described  in  the  interim 
final  rule  (55  FR  53512). 

Comment:  One  commenter  stated  that 
the  payment  limit  in  section  1834(c)(4) 
of  the  Act  i§  lower  than  the  costs  for 
screening  mammography  services 


furnished  by  a  mobile  unit  in  rural 
areas.  The  commenter  believed  that  the 
operating  costs  of  a  mobile  unit  are 
higher  than  those  of  a  stationary  unit. 
Another  commenter  expressed  concern 
that  the  processing  of  Medicare  claims 
will  increase  the  costs  of  mobile 
facilities  and  other  screening  centers 
that  previously  have  not  handled 
Medicare  claims. 

Response.  Section  1834(c)(4)  of  the 
Act  does  not  provide  for  any  exception 
to  the  overall  limit.  Nonparticipating 
physicians  and  suppliers  may  bill 
beneficiaries  higher  amounts  for  the 
procedure  up  to  the  limiting  charge  set 
forth  in  §405.535. 

B.  Limitations  on  Screening 
Mammography  Services 

Comment:  One  commenter  believed 
that  the  screening  mammography 
radiologic  procedure  covered  under  the 
Medicare  program  should  not  be  limited 
to  the  four-view  procedure  specified  in 
§  410.34(b)(1)  of  the  interim  final  rule, 
but  that  additional  views  should  be 
allowed  as  necessary  in  the  case  of 
particular  patients. 

Response:  As  we  indicated  in  the 
preamble  to  the  interim  final  rule  (55  FR 
53513),  the  basis  for  specifying  that  the 
screening  mammography  service  must 
be  a  bilateral  four-view  procedure  (that 
is,  cranio-caudal  and  a  medial  lateral 
oblique  view  of  each  breast)  is 
congressional  intent  as  expi^sed  in  the 
Report  of  the  Committee  of  Conference 
that  accompanied  Public  Law  No.  100- 
360  (H.R.  Rep.  No.  100-661,  100th 
Congress,  2nd  Sess.  171  (1988)).  In  that 
report,  the  conferees  stated  that  thev 
"understood  that  a  bilateral  four-view 
procedure  is  currently  considered  to  be 
the  standard  of  care  in  the  United  States 
for  screening  mammography  *   •  * 
[and]  therefore  anticipate  that  this 
would  be  initially  included  in  the 
quality  standards  to  be  developed  by  the 
Secretary  as  a  requirement  for 
coverage." 

We  recognize  that  it  may  be  necessary 
in  the  case  of  some  patients  to  perform 
more  than  a  bilateral  four-view 
procedure.  In  view  of  the  possibility 
that  more  than  four  images  will  need  to 
be  taken  in  the  case  of  a  particular 
patient,  we  have  revised  §  410.34(b)(1) 
(redesignated  in  this  final  rule  as 
§  410.34(d)(1))  to  state  that  generally 
"the  service  must,  at  a  minimum,  be  a 
four-view  exposure  *  *   '."The  need  to 
do  additional  images  will  not  have  any 
effect  on  the  payment  amount  that  will 
be  allowed  for  tbe  Medicare  screening 
mammography  services  because  the 
payment  amount  is  prescribed  by 
statute. 


To  accommodate  postmastectomy 
screening  of  certain  women,  however, 
we  will  allow,  at  a  minimum,  a  two- 
view  exposure  (that  is,  a  cranio-caudal 
and  a  medial  lateral  oblique  view)  of  the 
remaining  breast  for  those  individuals, 
and  still  permit  the  facility  to  meet  the 
standard.  We  are  setting  that  standard  as 
a  two-view  exposure. 

Comment:  Several  commenters 
expressed  concern  about  the  limitations 
on  the  frequency  of  coverage  of 
mammography  screenings. 

Response:  As  explained  in  the  interim 
final  rule  (55  FR  53513).  the  frequency 
limitations  specified  in  §  410.34  reflect 
the  provisions  imposed  by  section 
1834(c)(2)  of  the  Act.  except  for  the  high 
risk  factors  that  were  identified  in 
§410.34(b)(4)(i)  (redesignated  in  this 
final  rule  as  §  410.34(d)(4)(i)).  As 
provided  in  section  1834(c)(2)(B)  of  the 
Act.  the  frequency  limitations  may  be 
revised  by  the  Secretary  in  consultation 
with  the  National  Cancer  Institute  (NCI). 
This  matter  is  under  consideration,  and 
will  be  addressed  in  a  later  notice,  as 
appropriate. 

Comment:  One  commenter  suggested 
that  this  final  rule  discuss  the 
importance  of  women  having  a  clinical 
breast  examination  performed  by  a 
physician  that  would  supplement  the 
preventive  value  of  using  the  Medicare 
screening  mammography  benefit.  The 
commenter  acknowledged  that  Medicare 
law  authorizing  screening 
mammography  coverage  does  not 
provide  for  coverage  and  pavement  for  a 
clinical  breast  examination  as  part  of  the 
screening  mammography  benefit. 
However,  the  commenter  suggested  that 
this  final  rule,  at  a  minimum,  indicate 
that  a  supplementar\'  clinical  breast 
examination  performed  by  a  physician 
be  recommended  in  conjunction  with  a 
screening  mammography  exarr.ination 
and  related  physician's  interpi elation  of 
the  results  of  that  radiologic 
examination. 

Response:  The  commenter  is  correct. 
We  do  not  have  the  legal  authority 
under  the  screening  mammography 
benefit  to  provide  for  coverage  and 
payment  for  a  clinical  breast 
examination  performed  by  a  physician 
in  conjunction  with  the  use  of  screening 
mammography  services.  We  understand, 
however,  that  NCI.  ACS.  the  American 
Medical  As.sociation  (AMA).  the 
American  Society  of  Internal  Medicine, 
the  National  Medical  Association,  the 
American  Academy  of  Family 
Physicians,  the  American  College  of 
Radiology,  and  other  specialty  groups 
recommend  that  a  combination  of 
screening  mammography  and  a  clinical 
breast  examination  is  necessary  for  a 
complete  early  breast  cancer  detection 
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program.  In  ttus  nrgaul,  Ni_l  puDUsnes 
public  information  brot;hures  that 
explain  screening  mammography  and 
strongly  advise  that  a  doctor  also 
perform  a  clinical  breast  examination  to 
supplement  the  value  of  the  screening 
service.  Information  about  breast  cancer 
screening,  including  information 
regarding  the  importance  of  clinii^l 
breast  examinations,  can  be  obtained, 
free  of  charge,  by  calling  the  NCI-funded 
Cancer  Infurmatton  St!r\  ice  at  l-«f)0— 4- 
CANCER. 

Comment:  One  commenter  questioned 
the  inclusion  of  "not  given  birth  prior 
to  age  30"  as  a  faciur  indicating  a  high 
risk  of  developing  breast  (:an(.(T. 

Responsf:  VVe  included  "not  gjven 
birth  prior  to  age  30"  as  a  factor 
indicating  a  high  risk  of  developing 
brttast  cancer  in  the  interim  nnal  mio 
based  upon  advice  we  ru<:Hived  from 
NCI.  and.  in  response  to  the  comment. 
we  have  consulted  further  with  NCI 
NCI  staff  have  advised  us  that  the 
relative  risk  of  women  who  have  "nut 
given  birth  prior  to  age  30"  developing 
breast  cancer  is  1.4;  that  is,  a  woman 
who  has  not  given  birth  prior  to  age  30 
has  a  40  percent  higher  chance  of 
developing  breast  cancer  over  her 
lifetime  than  would  otherwise  be  the 
case.  This  elevated  risk  applies  over  the 
age  range  of  40  to  49  that  is  subject  to 
the  high  risk  factor  provision  speciTied 
in  the  Medicare  statute.  Based  on  the 
advice  of  NQ,  we  have  decided  to  retain 
in  this  final  rule  "not  given  birth  prior 
to  age  30"  as  a  factor  indicating  a  high 
risk  of  developing  breast  cancer. 

Comment:  One  commenter  believed 
that  there  is  a  need  to  clarify  the 
meaning  of  the  term  "personal  history  of 
breast  cancer"  that  is  cited  in 
§  410.34(b)(4)  as  one  of  the  factors 
indicating  a  high  risk  of  developing 
breast  caiuer.  The  commenter  also 
requested  clarification  as  to  whether  a 
biopsy  that  reveals  a  lump  to  be  benign 
is  reasonable  evidence  of  "a  history  of 
breast  cancer." 

Hesponse:  The  use  of  the  term  "a 
personal  history  of  breast  cancer"  in 
§  410.34(b)(4)  of  the  interim  final  rule 
was  intended  to  mean  that  there  is 
do<  umrnted  evidence  in  the  woman's 
medical  re»;ord  that  she  has  tested 
positive  for  breast  cancer.  Thus,  a 
woman  who  has  a  biopsy  of  a  lump  in 
her  breast  that  is  determined  to  be 
benign  would  not  be  considered  to  have 
"a  history  of  breast  cancer  " 

Comment:  One  commenter  expressed 
concern  that  the  interim  final  rule  made 
no  reference  to  the  possibility  that  the 
Medicare  program  may  pay  for  certain 
medically  necessary  mammograms  that 
are  performed  more  of^en  than  the 
frequencies  stated  in  the  statute  and  the 


interim  Iinai  ruie  lor  scret'iung 
mammograms.  The  commenter 
suggestcHJ  that  we  clarify  this. 

Hesponse:  The  commenter  is  correct 
that  the  Medicare  program  may  pay  for 
certain  medically  necessary 
mammograms  (also  referred  to  as 
diagnostic  mammograms  as 
distinguished  from  screening 
mammograms)  that  are  performed  more 
frequently  than  the  frequencies  stated  in 
the  law  and  the  interim  fmal  rule  for 
screening  mammograms.  We  stated  this 
fact  in  the  interim  final  rule  (.55  FR 
53511).  Under  this  policy, 
mammograms  are  covered  if  medically 
ne<:essary  to  diagnose  a  specific 
complaint  or  medical  problem  that  has 
been  identified  by  the  patient  or  her 
attending  physician,  including  medical 
problems  that  may  have  been  identified 
on  the  basis  of  a  previous  screening 
mammogram.  This  coverage  is  based  on 
sections  1861(8)(1)  and  (s)(3)  of  the  Act, 
which  provide  for  Medicare  coverage  of 
interpretation  of  diagnostic  X-ray  tests 
by  a  physician. 

Comment:  Three  commenters 
observed  that  a  diagnostic  mammogram 
requires  essentially  the  same  level  of 
professional  attention  and  professional 
expertise  as  does  a  screening 
mammogram,  and  one  of  these 
commenters  suggested  that  similar 
quality  standards  be  applied  to  both 
types  of  mammography  services  under 
the  Medicare  program. 

Response:  We  agree.  As  we  noted  in 
response  to  a  previous  comment,  a 
diagnostic  mammogram  and  a  screening 
mammogram  are  similar  in  many 
respects,  and  the  Congress  recognized 
this  fact  when  it  enacted  the  MQSA. 
which  authorized  the  application  of 
quality  standards  to  both  types  of 
mammograms,  effective  October  1.  1994. 
Accordingly,  we  are  including  a 
condition  for  coverage  in  this  rule  at 
§410.34(b)(2)that,  in  order  to  qualify 
for  payment  for  diagnostic 
mammograms  under  the  Medicare 
program,  suppliers  of  these  services 
must  meet  the  same  FDA  certification 
requirements  that  we  are  adopting  in 
this  final  rule  for  screening 
mammograms.  (These  certification 
requirements  are  set  forth  in  section  354 
of  the  PHS  Act.  implemented  by  21  CFR 
part  900,  subpart  B  ) 

rV.  ProTisions  of  the  Final  Rule 

In  this  final  rule,  we  are  deleting  the 
conditions  for  coverage  specified  in  42 
CFR  part  494,  subpart  B.  which 
screening  mammography  suppliers  must 
meet  to  qualify  for  coverage  of  the 
serv it.es  under  the  Medicare  program. 
Instead,  we  are  cross-referencing  the 
applicable  FDA  certification 


requirements,  published  in  the  Federal 
Register  on  December  21, 1993  (58  FR 
67558  and  58  FR  67565).  that  suppliers 
of  the  services  must  meet  effective 
October  1.1994. 

Based  on  our  analysis  of  section  354 
of  the  PHS  Acn,  as  added  by  the  MQSA. 
and  the  related  FDA  interim  regulations, 
we  believe  that  we  have  fulfilled  our 
responsibility  to  establish  quality 
standards  under  section  1834(c)(3)  of 
the  Act  by  adopting  the  quality 
standards  and  related  certification 
requirements  specified  in  the  FDA 
n»gulations. 

Section  1834(c)(3)  of  the  Act  requires 
the  Secretary  to  establish  standards  to 
ensure  the  safety  and  accuracy  of 
screening  mammography  services 
performed  under  Medicare  Fart  B.  The 
quality  standards  that  must  be 
established  include:  (1)  Standards  that 
require  the  use  of  equipment 
specifically  designed  for  mammography 
and  that  meet  other  radiological 
standards  established  by  the  Secretary 
for  mammography;  (2)  standards  that 
require  that  the  mammography  be 
performed  by  individuals  who  are 
licensed  by  a  State  to  perform 
radiological  procedures,  or  who  are 
certified  as  qualified  to  perform 
radiological  procedures  by  an 
appropriate  program  as  the  Secretary 
specifies  in  regulations;  (3)  standards 
that  require  that  the  results  of  the 
mammography  be  interpreted  by  a 
physician  who  is  certified  as  qualified 
to  interpret  radiological  procedures  by 
such  an  appropriate  board  (or  program) 
as  the  Secretary  recognizes  in 
regulations,  and  (4)  requirements  that, 
with  respect  to  a  woman's  first 
screening  mammography  performed  for 
which  payment  is  made  under  the 
program,  the  results  of  the 
mammography  will  be  placed  in  the 
woman's  permanent  medical  records. 

In  the  FX)A  interim  final  rule,  21  CFR 
subpart  B,  §900.11  ("Requirements  for 
certification"),  paragraph  (a)  provides 
that  after  October  1,  1994,  "a  certificate 
issued  by  FDA  will  be  required  for 
lawful  operation  of  all  facilities"  and 
that  in  order  to  obtain  a  certificate  from 
FDA.  facilities  "are  required  to  meet  the 
quality  standards  in  §  900.12  and  to  be 
accredited  by  an  accrediting  body 
approved  by  FDA"  as  described  in  21 
CFR  part  900,  subpart  A,  §§  900.1 
through  900.7.  In  §900.12  of  the  interim 
final  rule.  FDA  established  standards  for 
mammography  equipment,  personnel, 
and  practices.  These  standards  are 
substantially  the  same  as  the  Medicare 
interim  quality  standards  that  were 
published  on  December  31,  1990,  but 
when  they  do  differ  from  the  existing 
Medicare  standards,  they  still  appear  to 
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be  consistent  with  our  mandate  under 
section  1834(c)(3)  of  the  Act.  Thus,  this 
final  rule  will  remove  the  existing 
Medicare  interim  quality  standards  and, 
instead,  will  cross-refer  to  applicable 
interim  FDA  certification  requirements 
for  mammography  services. 

In  addition,  we  are  making  several 
technical  and  other  clarifying  revisions 
in  the  remaining  provisions  of  tlie 
existing  interim  regulations  that  we 
published  in  the  Federal  Register  on 
December  31,  1990  (55  FR  53510).  With 
the  exception  of  two  points  of 
clarification,  a  technical  change,  and 
certain  conforming  changes  to  part  405, 
subpart  E  ("Criteria  for  Etet arm i nation  of 
Reasonable  Charges:  Payment  for 
Services  of  Hospital  Interns,  Residents, 
and  Supervising  Physicians"),  the 
rationale  for  these  revisions  is  discussed 
in  the  "Discussion  of  Public  Comments" 
in  section  III.  of  this  rule. 

In  §405.534  ("Limitation  on  payment 
for  screening  mammography  services"), 
we  are  making  technical  changes  to 
cross-refer  to  the  fee  schedule  for 
physicians'  services.  The  current 
§405.534  refers  to  §405.533.  The  latter 
was  removed  from  the  CFR  on 
November  25,  1991,  with  the 
publication  of  the  fee  schedule  for 
physicians'  services  in  the  Federal 
Register  (56  FR  59622).  We  are  also 
revising  paragraphs  (c)  and  (d)  so  that, 
effective  for  a  screening  mammography 
procedure  furnished  beginning  January 
1, 1995,  the  payment  for  the  screening 
mammography  procedure  reflects  the 
relationship  between  the  relative  value 
units  for  the  professional  and  technical 
components  established  for  a  diagnostic 
mammography  procedure  under  the 
physicians'  fee  schedule.  Effective 
January  1,  1995,  the  apportionment  of 
the  payment  limit  between  the 
professional  and  technical  components 
will  be  changed  to  reflect  the 
relationship  of  the  two  components  for 
diagnostic  bilateral  mammograms  under 
the  fee  schedule  for  physicians'  services 
for  1995. 

We  are  revising  the  title  of  §  405.535 
to  add  the  words  "and  suppliers."  It 
will  read.  "Spjecial  rules  for 
nonparticipating  physicians  and 
suppliers  furnishing  screening 
mammography  services."  We  are  also 
making  technical  changes  in  this  section 
to  cross-refer  the  reader  to  the  fee 
schedule  for  physicians'  services. 
Additionally,  we  are  setting  forth  in 
§405.535  requirements  for  the  limiting 
charge  if  the  screening  mammography 
services  are  furnished  by  a 
nonparticipating  physician  or  supplier 
who  does  not  accept  assignment. 


Conditions  for  Coverage 

In  accordance  with  section  354  of  the 
PHS  Act,  regarding  coverage  conditions 
for  diagnostic  and  screening 
mammography,  we  are  amending  42 
CFR  by  revising  §  410.34(a)  to  specify 
definitions  of  the  terms  (1)  "diagnostic 
mammography,"  (2)  "screening 
mammography,"  (3)  "suppUer  of 
diagnostic  mammography,"  (4) 
"supplier  of  screening  mammography." 
(5)  "certificate,"  (6)  "provisional 
certificate,"  and  (7)  "meets  the 
certification  requirements  of  section  354 
of  the  Public  Health  Services  (PHS) 
Act." 

In  §  410.34,  we  are  redesignating 
paragraph  (b)  as  paragraph  (d).  We  are 
adding  a  heading  to  paragraph  (d). 
"Limitations  on  coverage  of  screening 
mammography  services."  In  newly 
redesignated  paragraph  (d)(1)  of 
§  410.34,  we  are  clarifying  that  the 
current  requirement  that  a  mammogram 
"must,  at  a  minimum  (emphasis  added], 
be  a  four-view  exposure  (that  is,  a 
cranio-caudal  and  a  medial  lateral 
oblique  view  of  each  breast)"  is  the 
minimum  requirement  that  must  be  met. 
except  in  the  case  of  a  woman  who  is 
having  a  postmastectomy  screening, 
when  we  will  allow  a  two-view 
exposure  (that  is,  a  cranio-caudal  and  a 
medial  lateral  oblique  view)  of  the 
remaining  breast. 

We  are  adding  a  new  paragraph  (b)  to 
§410.34  to  set  forth  conditions  for 
coverage  of  diagnostic  mammography, 
which  essentially  cross-reference  the 
same  FDA  certification  requirements 
that  suppUers  of  screening 
mammography  must  meet  on  October  1, 
1994.  Medicare  Part  B  pays  for 
diagnostic  mammography  services  if  the 
diagnostic  mammography  services  are 
ordered  by  a  doctor  of  medicine  or 
osteopathy  and  if  they  are  furnished  by 
a  supplier  of  diagnostic  mammography 
services  that  meets  the  certification 
requirements  of  section  354  of  the  PHS 
Act.  as  described  in  21  CFR  part  900 
("Mammogiaphy"),  subpart  B  ("Quality 
Standards  and  Certification"). 

We  are  also  adding  a  new  paragraph 
(c)  to  §  410.34  to  set  forth  the  conditions 
for  payment  of  screening 
mammography.  Medicare  Part  B  pays 
for  screening  mammography  services 
only  if  they  are  furnished  by  a  supplier 
of  screening  mammography  services 
that  meets  the  certification  requirements 
of  section  354  of  the  PHS  Act.  as 
described  in  21  CFR  part  900,  subpart  B. 

We  are  revising  §411.15  ("Particular 
services  excluded  from  coverage")  to 
replace  the  cross  reference  to  subpart  B 
of  part  494  (which  is  being  removed  and 
reser\'ed)  with  a  reference  to  the 


certification  requirements  in  section  354 
of  the  PHS  Act,  as  set  forth  in  21  CFR 
part  900,  subpart  B. 

The  current  §  413.123(b)  states  that 
payment  to  hospitals  for  screening 
mammography  services  performed  on 
an  outpatient  basis  is  determined  in 
accordance  with  §  405.534(c).  We  are 
changing  this  to  refer  to  §  405.534(d)  to 
correct  an  error. 

V.  Information  Collection  Requirements 

Due  to  the  enactment  of  the  MQSA 
and  its  implementation  by  FDA.  we  are 
requesting  cancellation  of  the 
information  collection  requirements 
approved  under  OMB  control  number 
0938-0608  for  Medicare  coverage  of 
screening  mammograms,  effective 
October  1. 1994.  The  latter  information 
collection  document  was  previously 
required  as  a  result  of  the  enactment  of 
section  4163  of  OBRA  "90. 

In  implementing  section  4163  of 
OBRA  '90.  we  published  interim  final 
regulations  on  December  31,  1990  (55 
FR  53510),  including  certain  minimum 
safety  and  accuracy  standards  set  forth 
in  42  CFR  subpart  B.  which  suppliers  of 
screening  mammography  services  had  to 
meet  in  order  to  participate  under 
Medicare,  effective  January  1, 1991. 
With  the  enactment  of  the  MQSA, 
however,  all  mammography  facilities  in 
the  United  States,  except  for  VA 
facilities,  will  be  required,  effective 
October  1, 1994,  to  have  a  certificate 
issued  by  FDA  regardless  of  their  source 
of  payment.  Therefore,  under  its 
delegation  of  authority  from  the 
Secretary  of  the  Department  of  Health 
and  Human  Services.  FDA  will  replace 
HCFA  on  October  1, 1994,  as  the 
Federal  agency  responsible  for 
surveying  and  certifying  suppliers  of 
screening  mammography  services  in 
accordance  with  the  new  MQSA 
standards. 

VI.  Delay  in  the  Effective  Date 

As  required  by  the  Administrative 
Procedure  Act  (APA),  we  generally 
provide  for  final  rules  not  to  be  effective 
until  30  days  after  the  date  of 
publication  unless  we  find  good  cause 
to  waive  the  delay.  As  a  result  of  the 
implementation  of  the  MQSA  by  FDA, 
we  are  conforming  the  conditions  for  - 
Medicare  coverage  of  screening 
mammography  services  to  the 
applicable  FDA  certification 
requirements,  published  in  the  Federal 
Register  on  December  21, 1993  (58  FR 
G7558  and  58  FR  67565).  that  all 
Medicare  suppliers  of  services  must 
meet  effective  October  1.  1994.  VVe  view 
the  changes  made  by  this  rule  as  merely 
interpretative.  The  APA  does  not 
require  that  there  be  a  delayed  effective 
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date  (or  dii  iiitt;ipre:tdlivii  rulo. 
Accordingly,  this  rule  will  be  effective 
October  1.  1994,  the  effective  date  of  the 
FDA  requirements  on  mammography 
services. 

VII.  Regulatory  Impact  Analysis 

A.  Intwduction 

Ck)nsistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U  S.C.  601 
througl)  612),  we  prepare  a  regulatory 
flexibility  analysis  unless  the  Secretary 
certifies  that  a  rule  will  not  have  a 
significant  economic  impati  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  physicians  and 
suppliers  of  screening  mammography 


pupincnt  art;  tonsiUtred 
•    lUties. 

This  final  rule  revises  interim 
regulations  on  Medicare  coverage  of 
screening  mammography  that  were 
published  in  the  Federal  Register  on 
December  31. 1990  (55  FR  53510) 
Those  regulations  implemented  section 
4163  of  OBRA  90.  setting  conditions  for 
coverage  for  and  limitations  on 
screening  mammography. 

In  the  interim  final  rule,  we  presented 
an  analysis  of  the  various  effects  that  the 
screening  mammography  benefit  would 
have  on  benefiuaries,  physicians,  and 
suppliers  (55  H?  53518).  We  re<»ived  no 
comments  on  the  impact  analysis. 
Below,  we  present  revised  estimates  of 


pro|ected  Mtidit:are  costs  and  utilization 
rates  and  the  effects,  as  far  as  they  can 
be  foreseen,  of  the  changes  we  have 
adopted  as  a  result  of  public  comment. 
Our  estimates  of  projected  additional 
costs  and  services  are  lower  than  those 
we  anticipated  when  the  interim  fuial 
rule  was  published  in  the  Federal 
Register.  One  explanation  for  lower 
than  anticipated  costs  and  services  for 
this  service  may  be  that  physicians  have 
been  furnishing  screening 
mammography  services  but  have  been 
billing  for  the  services  using  the  CPT 
code  for  diagnostic  mammography. 

We  anticipate  that  Medicare  coverage 
of  screening  mammography  services 
will  result  in  the  following  costs: 


Table  I.— Projected  Budget  Impact  as  a  Result  of  Medicare  Coverage  of  Screening  Mammography 

fin  mUbons) 


FY 

1995 

FY 
1996 

FY 
1997 

FY 

1998 

FY 

1999 

RentMenli 

S90 

$95 

$100 

$110 

$115 

Table  11.— Projected  Number  of  Screening  Mammographies  Performed  as  a  Result  of  Medicare  Coverage 

(m  midionsl 

CY  t996 

CY1996 

CY1997 

CY  1998 

CY1999 

14 

1  4 

1.5 

1.6 

1.6 

Beginning  Ot  tober  1,  1994.  FDA 
repl<i<.es  HCFA  as  the  Federal  ageni.y 
responsible  for  .surveying  and  certifying 
suppliers  of  all  mammography  services, 
both  diagnostic  and  screening. 
Beginning  on  that  date,  all  facilities 
furnishing  mammography  services  will 
be  expected  to  meet  only  one  set  of 
national  standards.  This  provision 
should  benefit  mammography  facilities 
and  help  ensure  the  safety  and  accuracy 
of  s«:reening  mammography  services 
performed  under  Medicare  Part  B.  The 
Medicare  program  will  no  longer  be 
responsible  for  funding  this  cost. 

bi  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  rev  iewed  by  the  Office  of 
Management  and  Budget. 

B.  Rural  Hospital  Impact  Statement 

Section  1 102(b)  of  the  Aci  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  rule  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1 1 02(h)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds.  We  do  not  believe  small  rural 


hospitals  will  be  required  to  make  any 
operational  changes  to  comply  with  this 
final  rule  Therefore,  we  are  not 
preparing  a  rural  impad  analysis 
because  we  have  determined,  and  the 
Se<:retary  certifies,  that  this  final  nile 
will  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

VII.  List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases,  Laboratories, 
Medicare,  Rural  areas.  X-rays. 

42  CFR  Part  411 

Kidney  diseases.  Medicare.  Rep>orting 
and  recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities.  Kidney  diseases, 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 


42  CFR  Part  494 

Medicare,  Reporting  and 
recordkeeping  requirements,  X-rays. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  42 
U.S.C.  1302  and  1395hh.  42  CFR 
chapter  IV  is  amended  as  follows: 

A.  Part  405,  subpart  E  is  amended  as 
set  forth  below: 

PART  405— federal  HEALTH 
INSURANCE  for  THE  AGED  AND 

disabled 

Subpart  E     Cntera  for  Detenn.  nation 
ot  Reasonable  Charges;  Payment  for 
Services  ot  Hospital  Interns, 
Residents,  and  Supervising  Physicians 

1.  The  authority  citation  for  subpart  E, 
part  405,  is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1814(b).  1832. 
1833(a).  1834(a).  (b).  and  (c).  1842(b)  and  (h). 
1848. 1861(b).  (s).  (v).  (aa),  and  (jj). 
1862(a)(14).  1866(a).  1871, 1881,  1886.  1887, 
and  1889  of  the  Social  Security  Act  as 
amended  (42  U.S.C  1302, 1395f[b),  1395k. 
13951(a),  1395m(a),  (b).  and  (c).  139Su(b)  and 
(h).  1395W-4. 1395x(b).  (s),  (v).  (aa),  and  (ji), 
1395y(a)(14),  1395cc(a).  1395hh.  1395rr. 
1395WW.  1395XX.  and  1395z2). 

2.  In  §  405.534.  the  introductory  text 
of  paragraphs  (b),  (c).  and  (d).  and 
paragraphs  (b)(2),  (b)(3).  (c)(2),  (c)(3). 


(d)(2).  and  (d)(3)  are  revised  to  read  as 
follows: 

§405.534    Limitation  on  payment  for 
screening  mamrrography  services. 

•  ■         *         •         . 

(b)  Global  or  complete  service  billing 
representing  both  the  professional  and 
technical  components  of  the  procedure. 
If  a  fee  is  billed  for  a  global  service,  the 
amount  of  payment  subject  to  the 
deductible  is  equal  to  80  percent  of  the 
least  of  the  following: 

•  •        •        •        * 

(2)  The  amount  established  for  the 
global  procedure  for  a  diagnostic 
bilateral  mammogram  under  the  fee 
schedule  for  physicians'  services  set 
forth  at  part  414,  subpart  A. 

(3)  The  payment  limit  for  the 
procedure.  For  screening  mammography 
senices  furnished  in  CY  1994,  the 
payment  limit  is  $59.63.  On  January  1 
of  each  subsequent  year,  the  payment 
limit  is  updated  by  the  percentage 
increase  in  the  Medicare  Economic 
Index  (MEI)  and  reflects  the  relationship 
between  the  relative  value  units  for  the 
professional  and  technical  components 
of  a  diagnostic  bilateral  mammogram 
under  the  fee  schedule  for  physicians' 
services. 

(c)  Professional  component  billing 
representing  only  the  physician 's 
interpretation  for  the  procedure.  If  the 
professional  component  of  screening 
mammography  services  is  billed 
separately,  the  amount  of  payment  for 
that  professional  component,  subject  to 
the  deductible,  is  equal  to  80  percent  of 
the  least  of  the  following: 

•  •        •        •        • 

(2)  The  amount  established  for  the 
professional  component  of  a  diagnostic 
bilateral  mammogram  under  the  fee 
schedule  for  physicians'  services. 

(3)  The  professional  component  of  the 
payment  limit  for  screening 
mammography  services  described  in 
paragraph  (b)(3)  of  this  section. 

(d)  Technical  component  billing 
representing  other  resources  involved  in 
furnishing  the  procedure.  If  the 
technical  component  of  screening 
mammography  services  is  billed 
separately,  the  amount  of  payinent, 
subject  to  the  deductible,  is  equal  to  80 
percent  of  the  least  of  the  following: 

•  •        •        •        * 

(2)  The  amount  established  for  the 
te<;hnical  component  of  a  diagnostic 
bilateral  mammogram  under  the  fee 
schedule  for  physicians'  services. 

(3)  The  tecnnical  component  of  the 
payment  limit  for  screening 
mammography  services  described  in 
paragraph  (b)(3)  of  this  section. 

3.  Section  405.535  is  revised  to  read 
as  follows: 


§405.535    Special  rules  tor 
nonparticipating  physicians  and  suppliers 
furnishing  screening  mammography 
services. 

If  screening  mammography  services 
are  furnished  to  a  beneficiary  by  a 
nonparticipating  physician  or  supplier 
that  does  not  accept  assignment,  a 
limiting  charge  applies  to  the  charges 
billed  to  the  beneficiary.  The  limiting 
charge  is  the  lesser  of  the  following: 

(a)  115  percent  of  the  payment  limit 
set  forth  in  §  405.534(b)(3).  (c)(3).  and 
(d)(3)  (limitations  on  the  global  service, 
professional  component,  and  technical 
component  of  screening  mammography 
services,  respectively). 

(b)  The  limiting  charge  for  the  global 
service,  professional  component,  and 
technical  component  of  a  diagnostic 
bilateral  mammogram  under  the  fee 
schedule  for  physicians'  services  set 
forth  at  §  414.48(b)(3)  of  this  chapter. 

B.  Part  410,  subpart  B  is  amended  as 
set  forth  below: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

Subpart  B— Medical  and  Other  Health 
Services 

1.  The  authority  citation  for  part  410 
is  revised  to  read  as  follows: 

Authorit}':  Sees.  1102, 1832. 1833, 1834. 
1835, 1861(r).  (s).  (aa),  (cc),  (ff).  and  (nun). 
1871.  and  1881  of  the  Social  Security  Act  (42 
U.S.C.  1302. 1395k.  13951.  1395m,  1395n. 
1395x(r).  (s).  (aa).  (cc).  (ff).  and  (mm). 
139.'jhh,  and  1395rr). 

2.  In  §  410.10,  the  introductorj-  text  is 
republished,  and  paragraph  (e)  is 
revised  to  read  as  follows: 

§410.10    Medical  and  other  health 
services:  Included  services. 

Subject  to  the  conditions  and 
limitations  specified  in  this  subpart, 
"medical  and  other  health  services" 
includes  the  following  services: 

*  •         •         •        • 

(e)  Diagnostic  laboratory  and  X-ray 
tests  (including  diagnostic 
mammography  that  meets  the 
conditions  for  coverage  specified  in 
§  410.34(b)  of  this  subpart)  and  other 
diagnostic  tests. 

*  •        •        «        ♦ 

3.  Section  410.34  is  amended  by 
revising  the  heading,  removing  the 
introductory  text,  revising  paragraph  (a), 
redesignating  paragraphs  (b)(1)  through 
(b)(6)  as  paragraphs  (d)(1)  through 
(d)(6),  adding  a  heading  to  newly 
redesignated  paragraph  (d),  revising 
newly  redesignated  paragraph  (d)(1), 
and  adding  new  paragraphs  (b)  and  (c) 
to  read  as  follows: 


§410.34    Mammography  services: 
Conditions  for  and  limttatk>ns  on  coverage. 

(a)  Definitions.  As  used  in  this 
section,  the  following  definitions  apply: 

(1)  Diagnostic  mammography  means  a 
radiologic  procedure  furnished  to  a 
symptomatic  woman  for  the  purpose  of 
detecting  breast  disease  and  includes  a 
physician's  interpretation  of  the  results 
of  the  procedure. 

(2)  Screening  mammography  me^s  a 
radiologic  procedure  furnished  to  an 
asymptomatic  woman  for  the  purpose  of 
early  detection  of  breast  cancer  and 
includes  a  physician's  interpretation  of 
the  results  of  the  procedure. 

(3)  Supplier  of  diagnostic 
mammogmphy  means  a  facility  that  is 
certified  and  responsible  for  ensuring 
that  all  diagnostic  mammography 
services  furnished  to  Medicare 
beneficiarie,,  meet  the  conditions  tor 
coverage  of  diagnostic  mammography 
services  as  specified  in  paragraph  (b)  of 
this  section. 

(4)  Supplier  of  screening 
mammography  means  a  facility  that  is 
certified  and  responsible  for  ensuring 
that  all  st;reening  mammography 
services  furnished  to  Medicare 
beneficiaries  meet  the  conditions  and 
limitations  for  coverage  of  screening 
mammography  services  as  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 

(5)  Certificate  means  the  certificate 
described  in  21  CFR  900.2(b)  that  may 
be  issued  to.  or  renewed  for,  a  facility 
that  meets  the  requirements  for 
conducting  an  examination  or 
procedure  involving  mammography. 

(6)  Provisional  certificate  means  the 
provisional  certificate  described  in  21 
CFR  900.2(m)  that  may  be  issued  to  a 
facility  to  enable  the  facility  to  qualify- 
to  meet  the  requirements  for  conducting 
an  examination  or  procedure  involving 
mammography. 

(7)  The  term  meets  the  certification 
requirements  of  section  354  of  the 
Public  Health  Service  (PHS)  Act  means 
that  in  order  to  qualify  for  coverage  of 
its  ser\'ices  under  the  Medicare 
program,  a  supplier  of  diagnostic  or 
screening  mammography  services  must 
meet  the  following  requirements: 

(i)  Must  have  a  valia  provisional 
certificate,  or  a  valiti  certificate,  that  has 
been  issued  by  FDA  indicating  that  the 
supplier  meets  the  certification 
requirements  of  section  354  of  the  PHS 
Act.  as  implemented  by  21  CFR  part 
900,  subpart  B. 

(ii)  Has  not  been  issued  a  written 
notification  by  FDA  that  states  that  the 
supplier  must  cease  conducting 
mammography  examinations  because 
the  supplier  is  not  in  compliance  with 
certain  critical  certification 
requirements  of  .section  354  of  the  PHS 
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Ai  t,  implemented  by  'Z\  CJ-K  part  900, 
subpart  B. 

(iii)  Must  not  employ  for  provision  of 
the  professional  component  of 
mammography  services  a  physician  or 
physicians  for  whom  the  facility  has 
received  written  notification  by  FDA 
that  the  physician  (or  physicians)  is  (or 
are)  in  violation  of  the  certification 
requirements  set  forth  in  section  354  of 
the  PHS  Act,  as  implemented  by  21  CFR 
900.12(a)(l)(i). 

(b)  Conditions  for  coverage  of 
diagnostic  mainmngmphy  services. 
Medicare  Part  B  pays  for  diagnostic 
mammography  services  if  they  meet  the 
following  conditions: 

(1)  They  are  ordered  by  a  doctor  of 
medicine  or  osteopathy  (as  defined  in 
section  1861(r)(l)  of  the  Act). 

(2)  They  are  furnished  by  a  supplier 
of  diagnostic  mammography  services 
that  meets  the  certification  requirements 
of  section  354  of  the  PHS  Ac1,  as 
implemented  by  21  CFR  part  900, 
subpart  B. 

(c)  Conditions  for  coverage  of 
screening  mammography  services. 
Medicare  Part  B  pays  for  screening 
mammography  services  if  they  are 
furnished  by  a  supplier  of  screening 
mammography  services  that  meets  the 
certification  requirements  of  section  354 
of  the  PHS  Act,  as  implemented  by  21 
CFR  part  900.  subpart  B. 

(d)  Limitations  on  coverage  of 
screening  mammography  services.  The 
following  limitations  apply  to  coverage 
of  screening  mammography  services: 

(1)  The  service  must  be,  at  a 
minimum — 

(i)  A  four-view  exposure  (that  is.  a 
cranio-caudal  and  a  medial  lateral 
oblique  view  of  each  breast);  or 

(ii)  In  the  case  of  a  postmastectomy 
patient,  a  two-view  exposure  (that  is,  a 
cranio-caudal  and  a  medial  lateral 
oblique  view)  of  the  remaining  breast. 
•        •        •         *        • 

C.  Part  411.  subpart  A  is  amended  as 
set  forth  below: 

PART  411— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

Subpart  A — General  Exclusions  and 
Exclusion  of  Particular  Services 

1 .  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  S«cs.  1 102.  1834,  1842(1).  1861 . 
1862.  1866,  1871.  1877.  and  1879  of  the 
Social  Security  Act  (42  U.S.C  1302.  1395in. 
139Su(l),  1395X,  1395y,  1395cx.  139Shb, 
1395nn,  and  1395pp). 

2.  In  §411.15,  the  introductory  text 
for  the  section  is  republished,  and 


paragraph  laJU)  »s  revised  to  reed  as 
follows: 

{411.15     Particular  services  excltxled  trom 
coverage. 

The  following  services  are  excluded 
from  coverage. 

(a)  Routine  physical  checkups  such 
as — 

(1)  Examinations  performed  for  a 
purpose  other  than  treatment  or 
diagnosis  of  a  specific  illness,  symptom, 
complaint,  or  injury,  except  for 
screening  mammography  (including  a 
physician's  interpretation  of  the  results) 
that  meets  the  conditions  for  coverage 
and  limitations  on  coverage  of  screening 
mammography  specified  at  §  410.34  of 
this  cbapter  and  the  certification 
requirements  of  section  354  of  the  PHS 
Act,  as  implemented  by  21  CFR  part 
900,  subpart  B. 


D.  Part  413,  subpart  F  is  amended  as 
set  forth  below: 

PART4K1     PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT,  PAYMENT  FOR 
END  STAGE  RENAL  DISEASE 
SERVICES 

Subpart  F — Specific  Categories  of 
Costs 

1.  The  authority  citation  for  part  413 
is  revised  to  read  as  follows: 

Authority:  Sacs.  1102. 1122, 1814(b),  1815, 
1833  (a),  (i),  and  (n).  1861(v).  1871,  1881. 
1883,  and  1886  of  the  Social  Security  Ad  as 
amended  (42  U.S.C  1302, 1320a-l,  1395fl[b). 
1395g.  13951  (a),  (i),  and  (n),  139Sx(v). 
139Shh,  139Srr,  1395tt,  and  1395ww). 

2.  In  §413.123,  paragraph  (b)  is 
revised  to  read  as  follows: 

§413  123    Paym«K>t  fof  screentftg 
mamnwgraphy  pertocmed  by  hospitais  on 
an  outpatient  basis. 


(b)  Payment  to  hospitals  for 
outpatient  services.  Payment  to 
hospitals  for  screening  mammography 
services  performed  on  an  outpatient 
basis  is  determined  in  accordance  with 
the  technical  component  billing 
requirements  in  §  405.534(d)  of  this 
chapter. 

PART  494— [REMOVED  AND 
RESERVED] 

E.  Part  494  is  removed  and  reserved. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance.) 


Dated  August  3.  1994. 

Brace  C.  Vladeck. 

Administrator.  Health  Care  Financing 
A  dm  in  istration . 

Dated:  September  8, 1994. 
Donna  E.  ShaUla, 

Secretary. 
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42  CFR  Part  417 


[OMC-009-Fq 


RIN:  0938-AGW 


Medicare  Program;  Qualified  Health 
Maintenance  Organizations:  Technical 
Amendments 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  This  rule  clarifies  and 
updates  portions  of  the  HCFA 
regulations  that  pertain  to  Federal 
qualification  and  continued  regulation 
of  health  maintenance  organizations 
(HMOs),  inclusion  of  qualified  HMOs  in 
employee  health  benetits  plans,  and  the 
administration  of  outstanding  loans  and 
loan  guarantees  that  were  awarded 
before  October  1 ,  1986,  under  the  Public 
Health  Service  Act  (PHS  Act).  This  rule 
is  part  of  a  special  project  to  clarify  and 
update  all  of  42  CFR  part  417,  which 
contains  the  regulations  applicable  to  all 
entities  that  provide  prepaid  health 
care,  that  is,  HMOs,  CMPs  (competitive 
medical  plans)  and  HCPPs  (health  care 
prepayment  plans). 

These  are  technical  and  editorial 
changes  that  do  not  affect  the  substance 
of  the  regulations.  They  are  intended  to 
make  it  easier  to  find  particular 
provisions,  to  provide  overviews  of  the 
different  program  aspects,  and  to  better 
ensure  uniform  understanding  of  the 
rules. 

DATES:  Effective  Date:  These  regulations 
are  effective  on  October  31,  1994. 

Comment  Date:  We  will  consider  all 
comments  received  at  the  appropriate 
address  as  provided  below  no  later  than 
5  p  m.  on  November  29,  1994. 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  OMC- 
9-FC,  P.O.  Box  26676,  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 


^-««    /    ir»l      cr>     KIi- 
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CaritomKor    "in      1  Q04     /    Rnloc    anri    Roonlatirtnc 


Federal  Register  /  Vol.  59.  No.  189  /  Friday.  September  30.  1994  /  Rules  and  Regulations     49835 


Room  309-G.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore. 
MD  21207. 

Due  to  staff  limitations,  we  cannot 
accept  facsimile  (FAX)  transmission  of 
comments.  Comments  will  be  available 
for  public  inspection  as  they  are 
received,  beginning  approximately  3 
weeks  from  date  of  publication  in  the 
Federal  Register,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW.. 
Washington.  DC.  on  Monday  through 
Friday  from  8:30  a.m.  to  5  p.m.  (phone: 
(202)  690-7890). 
FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Jensen.  (202)  619-2158. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  revises  subparts  D.  E,  F.  and 
V  of  part  417  ofthe  HCFA  rules  as  part 
of  the  special  project  noted  in  the 

SUMMARY. 

The  first  two  steps  in  the  project  to 
clarify  and  update  part  417  were  the 
publication  of  two  final  rules  identihed 
as  OCC-22-F  and  OCC-15-FC.  The  first 
was  published  in  the  Federal  Register 
on  October  17, 1991,  at  56  FR  51984;  the 
second,  on  July  15. 1993,  at  58  FR 
38062. 

The  regulation  identified  as  OCC-22- 
F— 

•  Removed  most  ofthe  outdated 
content; 

•  Redesignated  certain  portions  of 
part  417  to  free  section  numbers  needed 
so  that  new  rules  can  be  incorporated  in 
logical  order;  and 

•  Designated  the  remaining  text 
under  subpart  headings  that  identify  the 
different  program  aspects  so  that  it  is 
easier  to  refer  to  those  aspects  and  to 
find  particular  rules. 

The  second  regulation,  identified  as 
OCC-15-F— 

•  Through  nomenclature  and 
definition  changes,  established  certain 
terms  to  be  used  throughout  part  417 
with  the  aim  of  avoiding  confusion, 
making  clear  that  responsibility  for  the 
prepaid  health  care  programs  has  been 
delegated  to  HCFA,  and  ensuring  use  of 
the  most  precise  terms  available. 

•  Established  a  separate  subpart  C 
with  four  sections  to  set  forth  the  many 
requirements  that  apply  to  the 
organization  and  operation  of  HMOs, 
and  that  were  previously  compressed 
into  a  single  section  (§  417.107). 

As  a  result  ofthe  redesignations  made 
by  OCC-22-F  and  0CC-15-FC, 
§§417.107  through  417.119  are  now 
available  for  new  rules  that  are  required 


because  of  statutory  amendments  that 
affect  the  furnishing  of  ser\ices  by 
qualified  HMOs  or  may  be  needed 
because  of  future  changes  in  the  statute. 

B.  Changes  in  the  Regulations 

In  order  to  clarify  and  update  subparts 
D,  E.  F.  and  V.  this  rule  makes  the 
following  changes: 

•  Uses  terminology  established  by 
0CC-15-FC  or  that  reflects  accepted 
usage  in  all  HCFA  regulations. 

•  Revises  long  unbroken  columns  of 
text  to  designate  separate  provisions  and 
to  provide  headings  that  help  the  reader 
to  get  an  overview  and  to  find  particular 
provisions. 

•  Uses  the  active  voice  and  the 
present  indicative  (rather  than  the 
future  tense)  to  describe  what  HCFA  or 
its  employees,  agents,  or  contractors  do. 
and  uses  the  most  precise  terms 
available. 

A  specific  goal  is  to  complete  the 
separation  of  the  rules  that  pertain  to 
assurances  required  of  entities  applying 
for  Federal  qualification  from  those  that 
pertain  to  assurances  given  in  applying 
for  financial  assistance  (grants,  loans, 
and  loan  guarantees)  that  was  available 
under  the  PHS  Act  before  October  1986. 
To  achieve  this  goal,  we  have — 

•  Removed  the  portion  of  §  417.160 
applicable  to  financial  assistance  that  is 
no  longer  available;  and 

•  Added  a  new  §  417.940  in  subpart 
V  to  reference  §41 7.163(g)  as  applicable 
to  entities  that  have  outstanding  loans 
or  loan  guarantees,  and  that  fail  to 
comply  with  assurances  they  gave  in 
applying  for  the  loan  or  loan  guarantee. 
(Section  417.163(g)  provides  that  HCFA 
may  bring  civil  action  to  enforce 
compliance  with  assurances.) 

In  addition,  we  have — 

•  Removed  tlie  definitions  of  tlie 
three  types  of  "qualified"  HMOs 
(§417.141)  bocause  definitions  are  not 
used  for  substantive  content,  and  in  this 
case  simply  constituted  a  partial 
duplication  of  the  rules  themselves; 

•  Incorporated  paragraph  (a)  of 

§  417.143  into  §  417.140  to  set  forth  the 
scope  of  the  whole  subpart  D;  and 

•  Removed  §§417.168  and  417.169 
from  subpart  F  because  their  content  is 
being  transferred  to  §417. 142(g)  and  (h). 

Waiver  of  Proposed  Rulemaking 

With  one  exception,  the  changes 
made  by  this  rule  are  technical  and 
editorial  in  nature.  Their  aim  is  to 
simplify,  clarify,  and  update  subparts  D, 
E,  F,  and  V  without  substantive  change. 

We  have  removed  from  §417.169 
(now  redesignated  as  §  417.142(h)),  the 
words  "for  purposes  of  receiving 
assistance  under  this  subpart."  HCFA 
has  consistently  interpreted  this 


language  (which  appears  in  section 
1307(d)  ofthe  PHS  Act)  as  applying  to 
continued  qualification  of  HMOs  as  well 
as  to  initial  applications  for  assistance 
that  was  available  under  that  Act  before 
October  1986.  This  interpretation  avoids 
what  would  be  an  unintended  result: 
Now  that  the  assistance  is  no  longer 
available,  HMOs  that  had  qualified  in 
connection  with  their  requests  for 
assistance  would  have  to  disenroll  their 
Federal  Employee  Health  Benefit 
Program  (FEHBP^enrollees  in  order  to 
retain  qualification  and  to  be  able  to 
take  advantage  of  the  requirement  that    -. 
employers  include  qualified  HMOs  in 
their  employee  health  benefits  plans.  It 
was  a  mistake  to  include  in  §  417.169 
the  limiting  language,  which  did  not 
appear  in  the  predecessor  rule  issued  in 
1974.  We  have  deleted  the  language  to 
achieve  consistency  between  paragraphs 
(g)  and  (h)  of  §  417.142  and  with 
HCFA's  long-standing  interpretation  of 
the  statute. 

Given  this  justification,  we  find  that 
there  is  good  cause  to  waive  proposed 
rule-making  procedures  as  unnecessary. 
As  previously  indicated,  however,  we 
will  consider  timely  comments  from 
anyone  who  questions  the  deletion  of 
the  reference  to  "assistance"  or  believes 
that,  in  making  the  technical  and 
editorial  changes,  we  have  altered  the 
substance  ofthe  rules.  Although  we 
cannot  respond  to  comments 
individually,  if  we  revise  these  rules  as 
a  resuh  of  comments,  we  will  discuss  all 
timely  comments  in  the  preamble  to  the 
revised  rules. 

Papemork  Reduction  Act 

These  regulations  contain  no  new 
information  collection  requirements 
subject  to  review  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980. 

Regulatory  Impact  Statement 

Regulatory  Flexibility  Analysis 

Consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  and  section 
1102(b)  ofthe  Social  Security  Act.  we 
prepare  a  regulatory  flexibility  analysis 
for  each  rule,  unless  the  Secretary 
certifies  that  the  particular  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
or  a  significant  impact  on  the  operation 
of  a  substantial  number  of  small  rural 
hospitals. 

We  have  not  prepared  a  regulatory 
flexibility  analysis  because  we  have 
determined,  and  the  Secretary  certifies, 
that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  or  on  the 
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operation  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  rej^ulation 
was  not  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  417 

Administrative  practice  and 
procedure.  Health  maintenance 
organizations  (FlMOs).  Medicare. 

42  CPK  Pari  417  is  amended  as  set 
forth  below. 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVF 
MEDICAL  PLANS,  AND  HLALTH  CARE 
PREPAYMENT  PLANS 

A.  Tlie  authority  citation  for  part  417 
is  revised  to  read  as  follows: 

Aulbohty:  Sect.  1102  and  1871  uf  Uic 
.S«mal  Swuhty  Act  (42  U.S.C.  1302  and 
1395hh).  Title  Xlll  of  the  Public  Health 
Service  Ad  (42  U.S.C.  300e  through  30(»p- 
17).  and  31  U.S.C  9701.  unless  othcrwisf 
noted. 

B,  Subpart  D  is  amended  os  set  forth 

below 

Sut:>part  D    Application  for  Fe<leral 
Qualification 

1.  Section  417.140  is  revised  to  wad 
as  follows: 

9417.140    Scop*. 

This  subpart  sets  forth — 
(a)  The  requirements  for — 

(1)  Entities  that  seek  qualification  as 
HMOs  under  title  XUI  of  the  PHS  Act; 
and 

(2)  HMOs  that  seek— 

(i)  qualification  for  their  regional 
components:  or 

(ii)  Expansion  of  their  service  areas: 

fb)  The  procedures  that  HCFA  follows 
to  make  determinations:  and 

(c)  Other  related  provisions,  including 
application  fees. 

§417.141     [Removed] 

2.  Section  417  141  is  removed. 

3.  Section  417.142  is  revised  to  read 
as  follows: 

f  417.142    Raqulrefnents  tor  qualification. 

(a)  General  rules.  (1)  An  entity  seeking 
qualincation  as  an  HMO  must  meet  the 
requirements  and  provide  the 
assurances  specified  in  paragraphs  (b) 
through  (f)  of  this  section,  as 
appropriate. 

(2)  HCFA  determines  whether  the 
entity  is  an  HMO  on  the  basis  of  the 
entity's  application  and  any  additional 
information  and  investigation 
(including  site  visits)  that  HCFA  may 
require. 

(3)  HCFA  may  determine  that  an 
entity  is  any  of  the  following: 


(i)  An  operational  qualified  HMO. 
(ii)  A  preoperational  qualified  HMO. 
(iii)  A  transitional  qualified  HMO. 

(b)  Operational  qualified  HMO.  HCFA 
determines  that  an  entity  is  an 
operational  Qualified  HMO  if — 

(1)  HCFA  finds  that  the  entity  meets 
the  requirements  of  subparts  B  and  C  of 
this  part. 

(2)  The  entity,  within  30  days  of 
HCFA's  determination,  provides  written 
a-ssuranccs,  satisfactory  to  HCFA.  that 
it— 

(il  Provides  and  will  provide  basic 
health  services  (and  any  supplemental 
health  services  included  in  any 
contract)  to  its  enrollees; 

(ii)  Provides  and  will  provide  these 
services  in  the  manner  prescribed  in 
sections  1301(b)  and  1301(c)  of  the  PHS 
Act  and  subpart  B  of  this  part; 

(iii)  Is  organized  and  operated  and 
will  continue  to  be  organized  and 
operated  in  the  manner  prescribed  in 
sef:tion  1301(c)  of  the  PHS  Act  and 
subpart  C  of  this  part; 

(iv)  Under  arrangements  that 
safj'guard  the  confidentiality  of  patient 
information  and  records,  will  provide 
access  to  HCFA  and  the  Comptroller 
General  or  any  of  their  duly  authorized 
representatives  for  the  purpose  of  audit, 
examination  or  evaluation  to  any  books, 
documents,  papers,  and  records  of  the 
entity  relating  to  its  operation  as  an 
HMO,  and  to  any  facilities  that  it 
operates;  and 

(v)  Will  continue  to  comply  with  any 
other  assurances  that  it  has  given  to 
HCFA 

(c)  Preoperational  qualified  HMO.  (1) 
HCFA  may  determine  that  an  entity  is 
a  preoperational  qualified  HMO  if  it 
provides,  within  30  days  of  HCFA's 
determination,  satisfactory  assurances 
that  it  will  become  operational  within 
60  days  following  that  determination 
and  will,  when  it  becomes  operational, 
meet  the  requirements  of  subparts  B  and 
C  of  this  part. 

(2)  Witnin  30  days  after  receiving 
notice  that  the  entity  has  begun 
operation.  HCFA  determines  whether  it 
is  an  operational  qualified  HMO.  In  the 
absence  of  this  determination,  the  entity 
is  not  an  operational  qualified  HMO 
even  though  it  becomes  operational. 

(d)  Transitional  qualified  HMO: 
General  rules — (1)  Basic  requirements. 
HCFA  may  determine  that  an  entity  is 
a  transitional  qualified  HMO  if  the 
entity — 

(i)  Meets  the  requirements  of 
paragraph  (d)(2)  through  (d)(4)  of  this 
section:  and 

(ii)  Provides  the  assurances  specified 
in  paragraphs  (d)(5)  through  (d)(7)  of 
this  section  within  30  days  of  HCFA's 
determination. 


(2)  Organization  and  operation.  The 
entity  is  organized  and  operated  in 
accordance  with  subpart  C  of  this  part, 
except  that  it  need  not — 

(i)  Assume  full  financial  risk  for  the 
provision  of  basic  health  services  as 
reauired  by  §  417.120(b);  or 

(ii)  Comply  with  the  limitations  that 
are  imposed  on  insurance  by 
S  417.120(b)(1). 

(3)  Range  of  services.  The  entity  is 
currently  providing  the  following 
services  on  a  prepaid  basis: 

(i)  Physician  services. 

(ii)  Outpatient  .services  and  inpatient 
hospital  services.  (The  entity  need  not 
provide  or  pay  for  hospital  inpatient  or 
outpatient  services  that  it  can  show  are 
being  provided  directly,  through 
insurance,  or  under  arrangements,  by 
other  entities.) 

(iii)  Medically  necessary  emergency 
services. 

(iv)  Diagnostic  laboratory  services  and 
diagnostic  and  therapeutic  radiologic 
services. 

These  services  must  meet  the 
requirement  of  §417.101,  but  maybe 
limited  in  time  and  cost  without  regard 
to  the  constraints  imposed  by 
§417.101(a). 

(4)  Payment  for  services — (i)  General 
rule.  The  entity  pays  for  basic  health 
services  in  accordance  with  §417.104, 
except  that  it  need  not  comply  with  the 
copayments  limitations  imposed  by 
§417. 104(a)(4). 

(ii)  Determination  of  payment  rates. 
In  determining  payment  rates,  the  entity 
need  not  comply  with  the  community 
rating  requirements  of  §§  417.104(b)  and 
417.105(b). 

(5)  Contmcts  in  effect  on  the  date  of 
HCFA 's  determination.  The  entity  gives 
assurances  that  it  will  meet  the 
following  conditions  with  respect  to  its 
group  and  individual  contracts  that  are 
in  effect  on  the  date  of  HCFA's 
determination,  and  which  are  renewed 
or  renegotiated  during  the  period 
approved  by  HCFA  under  paragraph 
(d)(6)  of  this  section: 

(i)  Continue  to  provide  services  in 
accordance  with  paragraph  (d)(3)  of  this 
section. 

(ii)  Continue  to  be  organized  and 
operated  and  to  pay  for  basic  health 
services  in  accordance  with  paragraphs 
(d)(2)  and  (d)(4)  of  this  section, 
respectively. 

(6)  Time-phased  plan.  The  entity 
gives  assurances  as  follows: 

(i)  It  will  implement  a  time-phased 
plan  acceptable  to  HCFA  that — 

(A)  Mary  not  extend  for  more  than  3 
years  from  the  date  of  HCFA's 
determination:  and 

(B)  Specifies  definite  steps  for 
meeting,  at  the  time  of  renewal  of  each 


group  or  individual  contract,  all  the 
requirements  of  subparts  B  and  C  of  this 
part. 

(ii)  Upon  completion  of  this  time- 
phased  plan,  it  will — 

(A)  Provide  basic  and  supplemental 
services  to  all  of  its  enrollees;  and 

(B)  Be  organized  and  operated,  and 
provide  services,  in  accordance  with 
subparts  B  and  C  of  this  part. 

(7)  Contracts  entered  into  after  the 
date  of  HCFA's  determination.  The 
entity  gives  assurances  that,  v/ith 
respect  to  any  group  or  individual 
contract  entered  into  after  the  date  of 
HCFA's  determination,  it  will — 

(i)  Be  organized  and  operated  in 
accordance  with  subpart  C  of  this  part; 
and 

(ii)  Provide  basic  health  services  and 
any  supplemental  health  services 
included  in  the  contract,  in  accordance 
with  subpart  B  of  this  part. 

(e)  Failure  to  sign  assurances  timely. 
If  HCFA  determines  that  an  entity  meets 
the  requirements  for  qualification  and 
the  entity  fails  to  sign  its  assurances 
within  30  days  following  the  date  of  the 
determination,  HCFA  gives  the  entity 
written  notice  that  its  application  is 
considered  withdrawn  and  that  it  is  not 
a  Qualified  HMO. 

(f)  Qualification  of  regional 
components.  An  HMO  that  has  more 
than  one  regional  component  is 
considered  qualified  for  those  regional 
components  for  which  assurances  have 
been  signed  in  accordance  with  this 
section. 

(g)  Special  rules:  Enrollees  entitled  to 
Medicare  or  Medicaid.  For  an  HMO  that 
accepts  eiuT>llces  entitled  to  Medicare  or 
Medicaid,  the  following  rules  apply: 

(1)  The  requirements  of  titles  XVlII 
and  XIX  of  the  Act,  as  appropriate,  take 
precedence  over  conflicting 
requirements  of  sections  1301(b)  and 
1301(c)  ofthe  PHS  Act. 

(2)  The  HMO  must,  with  respect  to  its 
eru-ollees  entitled  to  Medicare  or 
Medicaid,  comply  with  the  applicable 
requirement  of  title  XVIII  or  XIX, 
including  those  that  pertain  to — 

(i)  Deductibles  and  coinsurance; 

(ii)  Enrollment  mix  and  enrollment 
practices: 

(iii)  State  plan  rules  on  copayment 
options;  and 

(iv)  Grievance  procedures. 

(3)  An  HMO  that  compHes  with 
paragraph  (g)(2)  of  this  section  may 
obtain  and  retain  Federal  qualification 
if,  for  its  other  enrollees,  the  HMO 
meets  the  requirements  of  sections 
1301(b)  and  1301(c)  of  the  PHS  Act  and 
implementing  regulations  in  this 
subpart  D  and  in  subparts  B  and  C  of 
this  part. 

(h)  Special  rules:  Enrollees  under  the 
Federal  employee  health  benefits 


program  (FEHBP).  An  HMO  that  accepts 
enrollees  under  the  FEHBP  (Chapter  89 
of  title  5  ofthe  U.S.C.)  may  obtain  and 
retain  Federal  qualification  if,  for  its 
other  enrollees,  it  complies  with  the 
requirements  of  section  1301(b)  and 
1301  (c)  of  the  PHS  Act  and 
implementing  regulations  in  this 
subpart  D  and  subparts  B  and  C  of  this 
part. 

4.  Section  417.144  is  revised  to  read 
as  follows: 

§417.144    Evaluation  and  determlnahon 
procedures. 

(a)  Basis  for  evaluation  and 
determmation.  (1)  HCFA  evaluates  an 
application  for  Federal  qualification  on 
the  basis  of  information  contained  in  the 
application  itself  and  any  additional 
information  that  HCFA  obtains  through 
on-site  visits,  public  hearings,  and  any 
other  appropriate  procedures. 

(2)  If  the  application  is  incomplete, 
HCFA  notifies  the  entity  and  allows  60 
days  from  the  date  of  the  notice  for  the 
entity  to  furnish  the  missing 
information. 

(3)  After  evaluating  all  relevant 
information,  HCFA  determines  whether 
the  entity  meets  the  apphcable 
requirements  of  §§417.142  and  417.143. 

(b)  Notice  of  determination.  HCFA 
notifies  each  entity  that  applies  for 
qualification  under  this  subpart  of  its 
determination  and  the  basis  for  the 
determination.  The  determination  may 
be  granting  of  qualification,  intent  to 
deny,  or  denial. 

(c)  Intent  to  deny.  (1)  If  HCFA  finds 
that  the  entity  does  not  appear  to  meet 
the  requirements  for  qualification  and 
appears  to  be  able  to  meet  those 
requirements  within  60  days,  HCFA 
gives  the  entity  notice  of  intent  to  deny 
qualification  and  a  summary  ofthe  basis 
for  this  preliminary  finding. 

(2)  Within  60  days  from  the  date  of 
the  notice,  the  entity  may  respond  in 
writing  to  the  issues  or  other  matters 
that  were  the  basis  for  HCFA's 
preliminary  finding,  and  may  revise  its 
application  to  remedy  any  defects 
identified  by  HCFA. 

(d)  Denial  and  reconsideration  of 
denial.  (1)  If  HCFA  denies  an 
application  for  qualification  imder  this 
subpart,  HCFA  gives  the  entity  written 
notice  ofthe  denial  and  an  opportunity 
to  request  reconsideration  of  that 
determination. 

(2)  A  request  for  reconsideration 
must — 

(i)  Be  submitted  in  writing,  within  60 
days  following  the  date  of  the  notice  of 
denial; 

(ii)  Be  addressed  to  the  HCFA  officer 
or  employee  who  denied  the 
application;  and 


(iii)  Set  forth  the  grounds  upon  which 
the  entity  requests  reconsideration, 
specifying  the  material  issues  of  fact  and 
of  law  upon  which  the  entity  relies. 

(3)  HCFA  bases  its  reconsideration 
upon  the  record  compiled  during  the 
qualification  review  proceedings, 
materials  submitted  in  support  of  the 
request  for  reconsideration,  and  other 
relevant  materials  available  to  HCI-'A. 

(4)  HCFA  gives  the  entity  written 
notice  of  the  reconsidered 
determination  and  the  basis  for  the 
determination. 

(e)  Information  on  qualified  HMOs — 
(1)  Federal  Register  notices.  In  quarterly 
Federal  Register  notices,  HCFA  gives 
the  names,  addresses,  and  service  areas 
of  newly  qualified  HMOs  and  describes 
the  expanded  service  areas  of  other 
qualified  HMOs. 

(2)  Listings.  A  cumulative  list  of 
qualified  HMOs  is  available  from -the 
following  office,  which  is  open  from 
8:30  a.m.  to  5  p.m.,  Monday  through 
Friday:  Office  of  Managed  Care,  Room 
4360,  Cohen  Building,  400 
Independence  Avenue  SW., 
Washington,  DC  20201. 

C.  Subpart  E  is  amended  as  set  forth 
below. 

Subpart  E — Inclusion  of  Qualified 
Health  Maintenance  Organizations  in 
Employee  Health  Benefits  Plans 

1.  Section  417.150  is  amended  to 
revise  the  introductory  text,  add 
definitions  of  "agreement,"  "contract," 
and  "qualified  HMO,"  remove  the 
definition  of  "health  benefits,"  and 
revise  the  definitions  of  "bargaining 
representative,"  "collective  bargaining 
agreement,"  "eligible  employee," 
"employer,"  "health  benefits  plan," 
"public  entity,"  and  "to  offer  a  health 
benefits  plan"  to  read  as  follows: 

§417.150    Definitions. 

As  used  in  this  subpart,  uinless  the 
context  indicates  otherwise — 

Agreement  means  a  collective 
bargaining  agreement. 

Bargaining  representative  means  an 
individual  or  entity  designated  or 
selected,  under  any  applicable  Federal, 
State,  or  local  law,  or  public  entity 
collective  bargaining  agreement,  to 
represent  employees  in  collective 
bargaining,  or  any  other  employee 
representative  designated  or  selected 
under  any  law. 
***** 

Collective  bargaining  agreement 
means  an  agreement  entered  into 
between  an  employing  entity  and  the 
bargaining  representative  of  its 
employees. 
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Contract  means  an  employer- 
employee  or  public  entity-employee 
contract,  or  a  contract  for  health 
benefits. 

Eligible  employee  means  an  employee 
who  meets  the  employer's  requirements 
for  participation  in  the  health  benefits 
plan. 

Employerhas  the  meaning  given  that 
term  in  section  3(d)  of  the  Fair  Labor 
Standards  Act  of  1938.  except  that  it— 

(1)  Includes  non-appropriated  fund 
instrumentalities  of  the  United  States 
Government;  and 

(2)  Excludes  the  following: 

(i)  The  governments  of  the  United 
States,  the  District  of  Columbia  and  the 
territories  and  possessions  of  the  United 
States,  the  50  States  and  their  political 
subdivisions,  and  any  agencies  or 
instrumentalities  of  any  of  the  foregoing, 
including  the  United  States  Postal 
Service  and  Postal  Rate  Commission. 

(ii)  Any  church,  or  convention  or 
association  of  churchbs.  and  any 
organization  operated,  supervised,  or 
controlled  by  a  church,  or  convention  or 
asso<:iation  of  churches  that  meets  the 
following  conditions: 

(A)  Is  an  organization  that  is 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1954. 

(B)  Does  not  discriminate,  in  the 
employment,  compensation,  promotion 
or  termination  of  employment  of  any 
personnel,  or  in  the  granting  of  staff  and 
other  privileges  to  physicians  or  other 
health  personnel,  on  the  grounds  that 
the  individuals  obtain  health  care 
through  HMOs,  or  participate  in 
furnishing  health  care  through  HMOs. 

llfalth  benefits  plan  means  any 
arrangement,  to  provide  or  pay  for 
health  services,  that  is  offered  to  eligible 
employees,  or  to  eligible  employees  and 
their  eligible  dependents,  by  or  on 
behalf  of  an  employing  entity. 

Public  entity  means  the  50  states, 
Puerto  Rico.  Guam,  the  Virgin  Islands, 
the  Northern  Mariana  Islands  and 
American  Samoa  and  their  political 
subdivisions,  the  District  of  Columbia, 
and  any  agency  or  instrumentality  of  the 
foregoing,  and  political  subdivisions 
include  counties,  parishes,  townships, 
cities.  muni(  ipaliti(»,  towns,  villages, 
and  incorporated  villages. 

Qualified  HMO  means  an  HMO  that 
has  in  effect  a  determination,  made 
under  subpart  D  of  this  part,  that  the 
HMO  is  an  operational,  preoperational, 
or  transitional  qualified  HMO. 

To  offer  a  health  benefits  plan  means 
to  make  participation  in  a  health 
benefits  plan  available  to  eligible 
employees,  or  to  eligible  employetts  and 
their  eligible  dependents  regardless  of 


whether  the  employing  entity  makes  a 
financial  contribution  to  the  plan  on 
behalf  of  these  employees,  directly  or 
indirectly,  for  example,  through 
payments  on  any  basis  into  a  health  and 
welfare  trust  fund. 

2.  Sections  417.151  through  417.156 
are  revised  to  read  as  follows: 

§417.151    Applicability. 

(a)  Basic  rule.  This  subpart  applies  to 
any  employer  or  public  entity  that  offers 
a  health  benefits  plan  to  its  employees 
and  meets  the  conditions  specified  in 
paragraphs  (b)  through  (e)  of  this 
section. 

(b)  Numhrr  ,)f  employees.  Ehiring  any 
calendar  quariur  of  the  preceding 
calendar  year,  the  employer  or  public 
entity  employed  an  average  of  not  less 
than  25  employees. 

(c)  Minimum  wage.  During  any 
calendar  quarter  of  the  preceding 
calendar  year,  the  employer  was 
required  to  pay  the  minimum  wage 
specified  in  section  6  of  the  Fair  Labor 
Standards  Act  of  1938,  or  would  have 
been  required  to  pay  that  wage  but  for 
section  13(a)  of  that  Act. 

(d)  Federal  assistance  under  section 
317ofthePHS  Act.  The  public  entity 
has  a  pending  application  for,  or  is 
receiving,  assistance  under  section  317 
ofthePHS  Act. 

(e)  Request  for  inclusion  of  qualified 
HMO.  The  employer  or  public  entity  has 
received,  from  at  least  one  qualified 
HMO.  a  request  to  be  included  in  the 
health  l)enefits  plan  offered  to 
employees,  and  the  following 
conditions  are  met: 

(1)  The  request  is  in  writing  and 
meets  the  requirements  of  §  417.152. 

(2)  At  least  25  of  the  employees  of  ihe 
employer  or  public  entity  reside  within 
the  HMO's  service  area. 

§417.152    Request  for  inclusion  of  the 
HMO  in  a  t>«altti  benefits  plan;  employing 
entity's  response. 

(a)  Time  limitations.  (1)  Unless 
otherwise  agreed  to  by  the  HMO  and  the 
employing  entity  or  its  designee,  an 
HMO's  request  for  inclusion  in  a  health 
benefits  plan  must  be  received  by  the 
employing  entity  or  designee — 

(i)  Not  more  than  365  nor  less  than 
IRO  days  before  the  expiration  or 
renewal  date  of — 

(A)  A  health  benefits  contract  or 
employing  entity-employee  contract;  or 

(B)  A  collective  bargaining  agreement; 
or 

(ii)  In  the  ca.se  of  a  public  entity,  any 
longer  period  prescribed  by  State  law. 

(2)  For  purposes  of  this  paragraph,  the 
dates  are  considered  to  be  as  follows: 

(i)  For  a  collective  bargaining 
agreement  that  is  automatically 


renewable  or  without  fixed  term,  the 
expiration  or  renewal  date  is  the  earliest 
aniWversary  date  of  the  agreement. 

(ii)  For  a  collective  bargaining 
agreement  that  is  for  a  fixed  term  of 
more  than  1  year  and  provides  that  its 
health  benefits  terms  may  be 
renegotiated  during  the  term  of  the 
agreement,  the  expiration  date  is  the 
date  provided  by  the  agreement  for 
discussion  of  health  benefits  changes. 

(b)  To  whom  the  request  must  be 
addressed.  The  HMO  must  direct  its 
written  request  for  inclusion  to — 

(1)  The  employer's  managing  official 
at  the  employer  site  being  solicited  or 
the  employer's  designee;  or 

(2)  Tne  public  entity's  chief  executive 
officer  or  designee. 

(c)  Required  information.  The  request 
must  include  the  following: 

(1)  Evidence  showing  that  the  HMO 
has  been  determined  to  be  a  qualified 
HMO  in  accordance  with  section 
1310(d)  of  the  PHS  Act  and  subpart  D 
of  this  part. 

(2)  A  description  of  the  HMO's  service 
area  or  proposed  service  area  and  the 
dates  when  the  HMO  will  furnish  basic 
and  supplemental  health  services  in  the 
area. 

(3)  Indication  of  whether  the  HMO 
furnishes  the  basic  health  services  that 
are  the  services  of  health 
professionals — 

(i)  Through  health  professionals  who 
are — 

(A)  Members  of  the  HMO's  staff; 

(B)  Members  of  one  or  more  medical 
groups; 

(C)  Members  of  one  or  more 
individual  practice  associations  (IPAs); 
or 

(•D)  Under  dii-ect  contract  with  the 
HMO;  or 

(ii)  Through  any  combination  of  the 
foregoing. 

(4)  If  the  HMO  provides  health 
services  through  IPAs.  a  listing  of 
member  physicians  by  name,  specialty, 
and  whether  they  are  accepting  new 
patients  from  the  HMO  enrollment.  This 
listing  must  be  current  within  90  days 
of  the  date  of  the  request  for  inclusion. 

(5)  If  the  HMO  provides  health 
services  other  than  through  IPAs,  for 
each  ambulatory  care  facility  the 
facility's  address,  days  and  hours  of 
operation,  a  statement  whether  it  is 
accepting  new  patients  from  the  HMO 
enrollment,  and  the  names  and 
specialties  of  the  facility's  providers  of 
basic  and  supplemental  health  services. 
This  information  must  be  current  within 
90  days  of  the  date  of  the  request  for 
inclusion. 

(6)  A  list  of  the  hospitals  where  HMO 
enrollees  will  be  provided  basic  and 
supplemental  health  services. 
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[7]  Identification  of  the  type  of  HMO 
entity  specifying,  for  example,  whether 
for  profit  or  nonprofit,  public  or  private, 
sole  proprietorship,  partnership  or  stock 
corporation;  the  members  of  the  HMO's 
policymaking  body;  and  the  principal 
managing  officer  of  the  HMO. 

(8)  A  statement  of  the  HMO's  capacity 
to  accept  new  enrollees  and  the 
likelihood  of  any  future  limitations  on 
enrollment. 

(9)  The  HMO's  most  recently  audited 
annual  financial  statement. 

(10)  Proposed  implementing 
agreements  between  the  HMO  and  the 
employer,  public  entity,  or  designee  for 
the  HMO  offering. 

(11)  Sample  copies  of  solicitation 
brochures  and  enrollment  literature  that 
will  be  used  in  the  offer  of  the  HMO 
option  to  employees. 

(12)  The  HMO's  current  rates, 
including  copayments,  for  basic  and 
uniformly  included  supplemental 
health  services  and  the  dates  these  rates 
became  effective;  or  the  HMO's 
estimated  rates  for  these  services. 

(d)  Employing  entity's  response — (1) 
Timing.  An  employing  entity  or  its 
designee  must  respond  in  v^rriting  to  an 
HMO's  request  for  inclusion  no  later 
than  60  days  after  receipt  of  the  request. 

(2)  Basic  statement.  The  response 
must  state  whether  the  employing  entity 
has  25  or  more  employees  who  reside 
within  the  HMO's  service  area. 

(3)  Additional  information:  Public 
entities  only.  A  public  entity's  response 
must  specify  the  health  benefits, 
including  limitations  and  exclusions, 
that  are  required  under  State  law  or 
regulations  for  employees  of  the  public 
entity. 

(4)  Additional  information:  All 
employing  entities.  If  the  employing 
entity  has  25  or  more  employees  who 
reside  within  the  HMO's  service  area, 
the  response  must  include  the 
following: 

(i)  Expiration  or  renewal  dates  of 
contracts  that  cover  those  employees. 

(ii)  The  amount  of  the  employing 
entity's  current  contribution  and,  if 
applicable,  the  employee's  contribution, 
for  health  benefits,  and  the  dates  when 
those  contribution  levels  became 
effective. 

(iii)  The  expiration  dates  of  any 
collective  bargaining  agreements 
covering  those  employees. 

(e)  Effect  of  inadequate  request.  If  the 
request  for  inclusion  does  not  meet  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section,  the  follovdng  rules 
apply: 

(1)  The  employing  entity  is  not 
required  to  include  the  HMO  option  in 
its  employees'  health  benefits  plan 
under  §417.154  until  the  HMO  makes 


its  request  in  accordance  with  those 
paragraphs. 

(2)  The  employing  entity  or  its 
designee  must,  within  60  days  after 
receipt  of  the  request,  notify  the  HMO 
in  writing  of  the  basis  for  its  conclusion 
that  the  request  does  not  meet  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section. 

(0  New  request  for  inclusion.  (1)  If  an 
employing  entity  includes  the  HMO 
option  in  a  health  benefits  plan  in 
accordance  with  a  request  meeting  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section,  the  employing  entity 
must  offer  the  HMO  option  to  all  the 
eligible  employees  who  reside  in  the 
HMO's  service  area  during  the  entire 
health  benefits  year. 

(2)  However,  if  no  employees  enroll 
during  the  health  benefits  year,  the 
HMO  seeking  inclusion  in  the  health 
benefits  plan  for  subsequent  enrollment 
periods  must  submit  a  new  request  in 
accordance  with  paragraphs  (a)  through 
(c)  of  this  section. 

§417.153    Offer  of  HMO  opUon  to 
employee*.^ 

(a)  Basic  rule.  An  employing  entity 
subject  to  this  subpart  must,  at  the  time 
it  offers  a  health  benefits  plan  to  its 
eligible  employees,  include  in  the  plan 
the  option  of  enrollment  in  quaUfied 
HMCte  in  accordance  with  this  section. 

(b)  Employees  to  whom  the  HMO 
option  must  be  offered.  Each  employing 
entity  must  offer  the  option  of 
enrolhnent  in  a  qualified  HMO  to  each 
eligible  employee  and  his  or  her  eligible 
dependents  who  reside  in  the  HMOs 
service  area. 

(c)  Manner  of  offering  the  HMO 
option.  (1)  For  employees  who  are 
represented  by  a  bargaining 
representative,  the  option  of  enrollment 
in  a  qualified  HMO-- — 

(i)  Must  first  be  presented  to  the 
bargaining  representative;  and 

(ii)  If  the  representative  accepts  the 
option,  must  then  be  offered  to  each 
represented  employee. 

(2)  For  employees  not  represented  by 
a  bargaining  representative,  the  option 
must  be  offered  directly  to  those 
employees. 

§417.154    HMOs  that  must  t)e  included  in 
a  health  t>enefits  plan. 

(a)  HMOs  of  different  models— (1) 
Categories  of  HMO  models.  The 
following  categories  describe  the 
manner  in  which  an  HMO  furnishes  the 
basic  health  services  that  are  provided 
by  physicians. 


'  The  ttatutonr  requirement  lor  the  employing 
entity  to  include  the  HMO  option  bM  a  sunset  date 
of  October  24, 1995.  Accordingly,  the  sumtory 
requirement  expires  on  that  dale  unless  Congress 
extends  it 


(i)  A  "staff/group  model  HMO" 
provides  more  than  one-half  of  those 
services  through  members  of  the  HMOs 
staff  or  of  a  medical  group  or  groups. 

(ii)  An  "IP A/direct  contract  mode) 
HMO"  provides  those  services 
through 

(A)  An  IP  A  or  IPAs;  or 

(B)  A  combination  of  IPAs,  medical 
groups,  staff,  and  individual  physicians 
and  other  health  professionals  under 
contract  with  the  HMO. 

(2)  Requirement.  If  at  least  one  HMO 
ft^om  each  category  described  in 
paragraph  (a)(1)  of  this  section  requests 
inclusion  in  a  health  benefits  plan,  the 
employing  entity  must  include  at  least 
one  HMO  from  each  category. 

(3)  Terms.  For  purposes  of  this 
paragraph  (a),  "health  professionals 
under  contract"  does  not  include  health 
professionals  who  are  members  of  any 
of  the  following: 

(i)  The  HMO's  staff. 

(ii)  Medical  groups. 

(iii)  Entities  that  would  be  medical 
groups  if  they  met  the  following 
requirements: 

(A)  For  the  group  members 
individually,  the  coordinated  practice  of 
their  profession  represents  more  than  50 
percent  of  their  professional  activity. 

(B)  For  the  group  as  a  whole,  the 
dehvery  of  health  services  to  HMO 
enrollees  represents  more  than  35 
percent  of  their  professional  activity. 

(b)  Additional  HMOs  that  must  be 
included.  An  employing  entity  that  is 
subject  to  this  subpart  must  offer  its 
eligible  employees  the  option  of 
enrollment  in  additional  qualified 
HMOs  if  the  HMOs  demonstrate  that  at 
least  25  of  those  eligible  employees 
reside  in  the  HMOs  service  areas  and 
meet  either  of  the  following  conditions: 

(1)  They  do  not  reside  in  the  serxice 
areas  of  other  HMOs  already  included  in 
the  employing  entity's  health  benefits 
plan. 

(2)  They  cannot  enroll  in  any  other 
HMO  included  in  the  plan  because 
those  HMOs  have  closed  their 
enrollment  to  additional  eligible 
employees  of  the  employing  entity. 

(c)  Optional  inclusion  of  alternative 
HMOs.  An  employing  entity  may 
include  in  its  health  benefits  plan, 
instead  of  an  HMO  that  made  a  timely 
request  for  inclusion,  one  or  more  other 
HMOs  that  may  not  have  made  a  request 
within  the  established  time  limits  but 
are  willing  to  be  included,  if  the 
following  conditions  are  met: 

(1)  Tlie  alternative  HMOs  are  of  the 
same  type  (as  described  in  paragraph  (a) 
of  this  section)  as  the  HMO  that 
submitted  the  timely  request. 

(2)  All  of  the  eligible  employees  who 
reside  in  the  service  area  of  the  HMO 
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thai  made  the  timely  re<{'  ^i 

the  service  areas  of  the  alternative 
HMOs 

5417.15fi     How  tt»«  HMO  opDon  must  t)e 
included  In  the  h«alth  benefits  plan. 

(a)  HMO  access  to  efmployees — ( 1 ) 
Purpose  and  timing. 

(i)  Purpose.  The  employing  entity 
must  provide  each  HMO  included  in  its 
health  benefits  plan  fair  and  reasonable 
access  to  all  employees  spe<;iried  in 
<»417.153(b).  sothat  the  HMO  can 
explain  its  program  in  accordance  with 
«i  417.124(b). 

(ii)  Timing.  The  employing  entity 
must  provide  access  twginning  at  least 
:iO  days  before,  and  continuing  during, 
the  group  enrollment  period. 

{I)  Nature  of  access,  (i)  Act  ess  must 
include,  at  a  minimum,  opportunity  to 
distribute  educational  literature, 
brochures,  announcements  of  meetings, 
and  other  relevant  printed  materials  that 
meet  the  requirements  of  §41 7. 124(b) 

(ii)  Access  may  not  be  more  restrictive 
or  less  favorable  than  the  access  the 
employing  entity  provides  to  other 
offerors  of  options  included  in  the 
health  benefits  plan,  whether  or  not 
those  offerors  elw.i  to  avail  themselves 
of  that  access. 

(b)  Review  of  HMO  offering  materials 
(1)  The  HMO  must  give  the  employing 
entity  or  designee  opportunity  to 
review,  revise,  and  approve  HMO 
educational  and  offering  materials 
Iwfore  distribution. 

(2)  Revisions  must  be  limited  to 
lorre*  ting  factual  errors  and  misleoding 
or  ambiguous  statements,  unless — 

(i)  The  HMO  and  the  employing  entity 
agree  otherwise:  or 

(ii)  Other  revisions  are  required  by 
law. 

(3)  The  employing  entity  or  designee 
must  complete  revision  of  the  materiaLs 
promptly  so  as  not  to  delay  or  otherwise 
interfere  with  their  use  during  the  group 
enrollment  period 

(c)  Group  enrollment  period: 
prohibition  of  restrictions;  effective  date 
of  HMO  coverage — ( 1 )  Prohibition  of 
restrictions.  If  an  employing  entity  or 
designee  includes  the  option  of 
enrollment  in  a  qualified  HMO  in  the 
health  benefits  plan  offered  to  its 
eligible  employees,  it  must  provide  a 
group  enrollment  period  before  the 
effecli  ve  date  of  HMO  coverage.  The 
employing  entity  may  not  impose 
waiting  periods  as  a  condition  of 
enrollment  in  the  HMO  or  of  transfer 
from  HMO  to  non-HMO  coverage,  or 
exclusions,  or  limitations  based  on 
health  status. 

(2)  Effective  date  of  coverage.  Unless 
otherwise  agreed  to  by  the  employing 
entity,  or  designee,  and  the  HMO. 


coverage  under  the  HMO  contract  for 
employees  seleciing  the  HMO  option 
begins  on  the  day  the  non-HMO  contrad 
expires  or  is  renewed  without  lapse. 

(3)  Coordination  of  benefits.  Nothing 
in  this  subpart  precludes  the  uniform 
application  of  coordination  of  benefits 
agreements  between  the  HMOs  and  the 
other  carriers  that  are  included  in  the 
health  benefits  plan. 

(d)  Contmuea  eligibility  for  "free- 
standing" health  benefits— {1]  Basic 
requirement.  At  the  request  of  a 
qualified  HMO.  the  employing  entity  or 
its  designee  must  provide  that 
employees  selecting  the  option  of  HMO 
membership  will  not.  because  of  this 
selection,  lose  their  eligibility  for  free- 
standing dental,  optical,  or  prescription 
drug  benefits  for  which  they  were 
previously  eligible  or  would  be  eligible 
if  selecting  a  non-HMO  option  and  that 
are  not  included  in  the  services 
provided  by  the  HMO  to  its  enrollees  as 
part  of  the  HMO  prepaid  benefit 
package. 

(2)  "Free-standing"  depned  For 
purposes  of  this  paragraph,  the  term 
"free-standing"  refers  to  a  benefit 
which — 

(i)  Is  not  integrated  or  incorporated 
into  a  basic  health  benefits  package  or 
major  medical  plan,  and 

(ill  Is— 

(A)  Offered  by  a  carrier  other  than  the 
one  offering  the  basic  health  benefits 
package  or  major  medical  plan:  or 

(B)  Subject  to  a  premium  separate 
from  the  premium  for  the  basic  health 
benefits  package  or  major  medical  plan 

(.1)  Examples  of  the  employing  entity's 
obligation  with  respect  to  the  continued 
eligibility,  (i)  The  health  benefits  plan 
includes  a  free-standing  dental  benefit 
The  HMO  does  not  offer  any  dental 
coverage  as  part  of  its  health  services 
provided  to  members  on  a  prepaid  basis 
The  employing  entity  must  provide  that 
employees  who  select  the  HMO  option 
continue  to  be  eligible  for  dental 
coverage.  (If  the  dental  coverage  is  not 
optional  for  employees  selecting  the 
non-HMO  option,  nothing  in  this 
regulation  requires  that  the  coverage  be 
made  optional  for  employees  selecting 
the  HMO  option.  Conversely,  if  this 
coverage  is  optional  for  employees 
selecting  the  non-HMO  option,  nothing 
in  this  regulation  requires  that  the 
coverage  be  mandatory  for  employees 
sele<:ting  the  non-HMO  option.)  - 

(ii)  The  non-HMO  option  provides 
free-standing  coverage  for  optical 
services  (such  as  refraction  and  the 
provision  of  eyeglasses),  and  the  HMO 
does  not.  The  employing  entity  must 
provide  that  employees  who  select  the 
HMO  option  continue  to  be  eligible  for 
optical  coverage 


(iii)  The  non-HMO  option  includes 
dental  coverage  in  its  major  medical 
package,  with  a  (;ommon  dedudible 
applied  to  dental  as  well  as  non-dental 
benefits.  The  HMO  provides  no  dental 
coverage  as  part  of  its  pre-paid  health 
services.  Because  the  dental  coverage  is 
not  free-standing,  the  employing  entity 
is  not  required  to  provide  that 
employees  who  select  the  HMO  option 
continue  to  be  eligible  for  dental 
coverage,  but  is  free  to  do  so. 

(e)  Opportunity  to  select  among 
coverage  options:  Requirement  for 
affirmative  t%Titten  selection — (1) 
Opportunity  other  than  during  a  group 
enrollment  period.  The  employing 
entity  or  designee  must  provide 
opportunity  (in  addition  to  the  group 
enrollment  period)  for  selection  among 
coverage  options,  by  eligible  employees 
who  meet  any  of  the  following 
conditions: 

(i)  Are  new  employees. 

(ii)  Have  been  transferred  or  have 
changed  their  place  of  residence, 
resulting  in — 

(A)  Eligibility  for  enrollment  in  a 
qualified  HMO  for  which  they  were  not 
previously  eligible  by  place  of 
residence:  or 

(B)  Residence  outside  the  service  area 
of  a  qualified  HMO  in  which  they  were 
previously  enrolled. 

(iii)  Are  covered  by  any  coverage 
option  that  ceases  operation. 

(2)  Prohibition  of  restrictions.  When 
the  employees  specified  in  paragraph 
(e)(1)  of  this  section  are  eligible  to 
participate  in  the  health  benefits  plan, 
the  employing  entity  or  designee  must 
make  available,  without  waiting  periods 
or  exclusions  based  on  health  status  as 

a  condition,  the  opportunity  to  enroll  in 
an  HMO.  or  transfer  from  HMO  coverage 
to  non-HMO  coverage. 

(3)  Affirmative  written  selection.  The 
employing  entity  or  designee  must 
require  that  the  eligible  employee  make 
an  affirmative  written  selection  in  any 
of  the  following  circumstances: 

(i)  Enrollment  in  a  particular  qualified 
HMO  is  offered  for  the  first  time. 

(ii)  The  eligible  employee  ele<:ts  to 
change  from  one  option  to  another. 

(iii)  The  eligible  employee  is  one  of 
those  specified  in  paragraph  (e)(1)  of 
this  section. 

(f)  Determination  of  copayment  levels 
and  supplemental  health  senices.  The 
selection  of  a  copayment  level  and  of 
supplemental  health  ser\'ices  to  be 
contracted  for  must  be  made  as  follows: 

(1)  For  employees  represented  by  a 
collective  Iwrgaining  representative,  the 
selection  of  copayment  levels  and 
supplemental  health  services  is  subjecl 
to  the  collective  bargaining  process. 
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(2)  For  employees  not  represented  by 
a  bargaining  representative,  the 
selection  of  copayment  levels  and 
supplemental  health  services  is  subject 
to  the  same  decisionmaking  process 
used  by  the  employing  entity  with 
respect  to  the  non-HMO  option  in  its 
health  benefits  plan. 

(3)  In  all  cases,  the  HMO  has  the  right 
to  include,  with  the  basic  benefits 
package  it  provides  to  its  enrollees  for 

a  basic  health  services  payment,  on  a 
non-negotiable  basis,  those 
supplemental  health  services  that  meet 
the  following  conditions: 

(i)  Are  required  to  be  offered  under 
State  law. 

(ii)  Are  inc)uded  uniformly  by  the 
HMO  in  its  prepaid  benefit  package. 

(iii)  Are  available  to  employees  who 
select  the  non-HMO  option  but  not 
available  to  those  who  select  the  HMO 
option. 

§417.156    V/hen  the  HMO  must  be  oftered 
to  employees. 

(a)  General  rules.  (1)  The  employing 
entity  or  designee  must  offer  eligible 
employees  the  option  of  enrollment  in 
a  qualified  HMO  at  the  earliest  date 
permitted  under  the  terms  of  existing 
tgreements  or  contracts. 

(2)  If  the  HMO's  request  for  inclusion 
in  a  health  benefits  plan  is  received  at 
a  time  when  existing  contracts  or 
agreements  do  not  provide  for  inclusion, 
the  employing  entity  must  include  the 
HMO  option  in  the  health  benefits  plan 
at  the  time  that  new  agreements  or 
contracts  are  offered  or  negotiated. 

(b)  Specific  requirements.  Unless 
mutually  agreed  otherwise,  the 
following  rules  apply: 

(1)  Collective  bargaining  agreement. 
The  employing  entity  or  designee  must 
raise  the  HMO's  request  during  the 
collective  bargaining  process — 

(i)  When  a  new  agreement  is 
negotiated; 

fii)  At  the  time  prescribed,  in  an 
agreement  with  a  fixed  term  of  more 
than  1  year,  for  discussion  of  change  in 
health  benefits:  or 

(iii)  In  accordance  with  a  specific 
process  for  review  of  HMO  offers. 

(2)  Contracts.  For  employees  not 
covered  by  a  collective  bargaining 
agreement,  the  employing  entity  or 
designee  must  include  the  HMO  option 
in  any  health  benefits  plan  offered  to 
eligible  employees  when  the  existing 
contract  is  renewed  or  when  a  new 
health  benefits  contract  or  other 
arrangement  is  negotiated. 

(i)  If  a  contract  has  no  fixed  term  or 
has  a  term  in  excess  of  1  year,  the 
contract  must  be  treated  as  renewable 
on  its  earliest  anniversary  date. 

(ii)  If  the  employing  entity  or  designee 
is  self-insured,  the  budget  year  must  be 


treated  as  the  term  of  the  existing 
contract. 

(3)  Multiple  arrangements.  In  the  case 
of  a  health  benefits  plan  that  includes 
multiple  contracts  or  other 
arrangements  with  varying  expiration  or 
renewal  dates,  the  employing  entity 
must  include  the  HMO  option,  in 
accordance  with  paragraphs  (b)(1)  and 
(b)(2)  of  this  section, — 

(i)  At  the  time  each  contract  or 
arrangement  is  renewed  or  reissued;  or 

(ii)  The  benefits  provided  under  the 
contract  or  arrangement  fire  offered  to 
employees. 

3.  Sections  417.158  and  417.159  are 
revised  to  read  as  follows: 

§417.158    Payroll  deductions. 

Each  employing  entity  that  provides 
payroll  deductions  as  a  means  of  paying 
employees'  contributions  for  health 
benefits  or  provides  a  health  benefits 
plan  that  does  not  require  aii  employee 
contribution  must,  with  the  consent  of 
an  employee  who  selects  the  HMO 
option,  arrange  for  the  employee's 
contribution,  if  any,  to  be  paid  through 
payroll  deductions. 

§417.159    Relationship  ol  section  1310  ot 

the  Public  Health  Service  Act  to  the 
National  Labor  Relations  Act  and  the 
Railway  Labor  Act 

The  obligation  of  an  employing  entity 
subject  to  this  subpart  to  include  the 
HMO  option  in  any  health  benefits  plan 
offered  to  its  eligible  employees  must  be 
carried  out  consistently  with  the 
obligations  imposed  on  that  employing 
entity  under  the  National  Labor 
Relations  Act,  the  Railway  Labor  Act, 
and  other  laws  of  similar  effect. 

D.  Subpart  F  is  amended  as  set  forth 
below. 

Subpart  F — Continued  Regulation  of 
Federally  Qualified  Health  Maintenance 
Organizations 

1.  1  he  heading  of  subpart  F  is  revised 
to  read  as  set  forth  above. 

2.  Section  417.160  is  revised  to  read 
as  follows: 

§417.160    Applicabittty. 

This  subpart  applies  to  any  entity  that 
has  been  determined  to  be  a  qualified 
HMO  under  subpart  D  of  this  part. 

3.  Section  417.163  is  revised  to  read 
as  follows: 

§417.163    Enforcement  procedures. 

(a)  Complaints.  Any  person,  group, 
association,  corporation,  or  other  entity 
may  fi)e  with  HCFA  a  written  complaint 
with  respect  to  an  HMO's  compliance 
with  assurances  it  gave  under  subpart  D 
of  this  part.  A  complaint  must — 

(1)  State  the  grounds  and  underlying 
facts  of  the  complaint; 


(2)  Give  the  names  of  all  persons 
involved;  and 

(3)  Assure  that  all  appropriate 
grievance  and  appeals  procedures 
established  by  the  HMO  and  available  to 
the  complainant  have  been  exhausted. 

(b)  Investigations.  (1)  HCFA  may 
initiate  investigations  when,  based  on  a 
report,  a  complaint,  or  any  other 
information,  HCFA  has  reason  to  believe 
that  a  Federally  qualified  HMO  is  not  in 
compliance  with  any  of  the  assurances 

it  gave  under  subpart  D  of  this  part. 

(2)  When  HCFA  initiates  an 
investigation,  it  gives  the  HMO  written 
notice  that  includes  a  full  statement  of 
the  pertinent  facts  and  of  the  matters 
being  investigated  and  indicates  that  the 
HMO  may  submit,  within  30  days  of  the 
date  of  the  notice,  a  written  report 
concerning  these  matters. 

(3)  HCFA  obtains  any  information  it 
considers  necessary  to  resolve  issues 
related  to  the  assurances,  and  may  use 
site  visits,  public  hearings,  or  any  other 
procedures  that  HCFA  considers 
appropriate  in  seeking  this  information. 

(c)  Determination  and  notice  by 
HCFA—ll)  Determination,  (i)  On  the 
basis  of  the  investigation,  HCFA 
determines  whether  the  HMO  has  failed 
to  comply  with  any  of  the  assurances  it 
gave  under  subpart  D  of  this  part. 

(ii)  HCFA  publishes  in  the  Federal 
Register  a  notice  of  each  determination 
of  non-compliance. 

(2)  Notice  of  determination:  Corrective 
action,  (i)  HCFA  gives  the  HMO  written 
notice  of  the  determination. 

(ii)  The  notice  specifies  the  manner  in 
which  the  HMO  has  not  complied  with 
its  assurances  and  directs  the  HMO  to 
initiate  the  corrective  action  that  HCFA 
considers  necessary  to  bring  the  HMO 
into  compliance. 

(iii)  The  HMO  must  initiate  this 
corrective  action  within  30  days  of  the 
date  of  the  notice  from  HCFA,  or  within 
any  longer  period  that  HCFA  determines 
to  be  reasonable  and  specifies  in  the 
notice.  The  HMO  must  carry  out  the 
corrective  action  within  the  time  period 
specified  by  HCFA  in  the  notice. 

(iv)  The  notice  may  provide  the  HMO 
an  opportunity  to  submit,  for  HCFA's 
approval,  proposed  methods  for 
achieving  compliance. 

(d)  Remedy:  Revocation  of 
qualification.  If  HCFA  determines  that  a 
qualified  HMO  has  failed  to  initiate  or 
to  carry  out  corrective  action  in 
accordance  with  paragraph  (c)(2)  ol  this 
section— (1)  HCFA  revokes  the  RMO's 
qualification  and  notifies  the  HMO  of 
this  action. 

(2)  In  the  notice,  HCFA  provides  the 
HMO  with  an  opportunity  for 
reconsideration  of  the  revocation, 
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including,  at  the  HMO's  election,  a  fair 
hearing. 

(3)  Ttie  revocation  of  qualification  is 
effective  on  the  tenth  calendar  day  after 
the  day  of  the  notice  unless  HCFA 
receives  a  request  for  reconsideration  by 
that  date. 

(4)  If  after  reconsideration  HCFA 
again  determines  to  revoke  the  HMO's 
qualiru.ation,  this  revocation  is  effective 
on  the  tenth  calendar  day  after  the  date 
of  the  notice  of  reconsidered 
determination. 

(5)  HCFA  publishes  in  the  Federal 
Register  each  determination  it  makes 
under  this  paragraph  (d). 

(6)  A  revocation  under  this  paragraph 
(d)  has  the  effect  described  in  §417.164. 

(e)  Notice  by  the  HMO.  Within  15 
days  after  the  date  HCFA  issues  a  notice 
of  revocation,  the  HMO  must  prepare  a 
notice  that  explains,  in  readily 
understandable  language,  the  reasons 
for  the  determination  that  it  is  not  a 
qualified  HMO.  and  send  the  notice  to 
the  following: 

(1)  The  HMOi  onrollees. 

(2)  Each  employer  or  public  entity 
that  has  offered  enrollment  in  the  HMO 
in  accordanoe  with  subpart  E  of  this 
pari 

O)  Each  lawfully  recognized 
collective  bargaming  representative  or 
other  representative  of  the  employees  of 
the  employer  or  public  entity. 

(f)  Betmhursement  of  enroUees  for 
services  improperly  denied,  or  for 
charges  improperly  imposed.  (1 )  If 
HCFA  determines,  under  paragraph 
(c)(1)  of  this  section,  that  an  HMO  is  out 
of  complian<:e.  HCFA  may  require  the 
HMO  to  reiniburse  its  enrollees  for  the 
following — 

(i)  Expenses  for  bssic  or  supplemental 
health  services  that  the  enrol  lee 
obtained  from  other  sources  because  the 
HMO  fatled  to  provide  or  arrange  for 
them  in  accordance  with  its  assurances. 

(ii)  Any  amounts  the  HMO  charged 
the  enrollee  that  are  inconsistent  with 
its  assurances.  (Rules  applicable  to 
charges  for  all  enroUees  are  set  forth  in 
§$417,104  and  417.105.  The  additional 
rules  applicable  to  Medicare  enroUees 
are  in  §415.454.) 

(2)  This  paragraph  applies  regardless 
of  when  the  HMO  failed  to  comply  with 
the  appropriate  assurances. 

(g)  Remedy:  Civil  suit — (1) 
Applicability.  This  paragraph  applies  to 
any  HMO  or  other  entity  to  which  a 
grant,  loan,  or  loan  guarantee  was 
awarded,  as  sat  forth  in  subpart  V  of  this 
part,  on  the  basis  of  its  assurances 
regarding  the  furnishing  of  basic  and 
supplemental  services  or  its  operation 
and  organization,  as  the  case  may  be. 

(2)  Basis  for  action.  If  HCFA 
determines  that  the  HMO  or  other  entity 
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has  failed  to  initiate  or  refuses  to  carry 
out  corrective  action  in  accordance  with 
paragraph  (c)(2)  of  this  section.  HCFA 
may  bring  civil  action  in  the  U.S. 
district  court  for  the  district  in  which 
the  HMO  or  other  entity  is  located,  to 
enforce  compliance  with  the  assurances 
it  gave'tn  applying  for  the  grant,  loan, 
or  loan  guarantee. 

4.  Section  417.164  is  revised  to  read 
as  follows: 

4417.1ft4     Er'«K!  o(  revocation  of  qualifiers 
oo  inclusion  ,n  omployft*  8  health  t>ene(fl 
plans 

When  an  HMO's  qualification  is 
revoked  under  §  417.163(d).  the 
following  rules  apply: 

(a)  The  HMO  may  not  seek  inclusion 
in  employees  health  benefits  plans 
under  subpart  E  of  this  part. 

(b)  Inclusion  of  the  HMO  in  an 
employer's  health  benefits  plan — 

(1)  Is  disregarded  in  determining 
whether  the  employer  is  subject  to  the 
requirements  of  subpart  E  of  this  part; 
and 

(2)  Does  not  constitute  compliance 
with  subpart  E  of  this  part  by  the 
employer. 

5.  Section  417.166  is  revised  to  read 
as  follows: 

§417.166    Waiver  of  assuraneee. 

(a)  Genera]  rule  HCFA  may  release  an 
HMO  from  compliance  with  any 
assurances  the  HMO  gives  under 
subpart  D  of  this  part  if — 

(1)  The  qualification  requirements  are 
change  by  Federal  law;  or 

(2)  The  HMO  shows  good  cause, 
consistent  with  the  purposes  of  title  Xm 
ofthePHS  Act. 

(b)  Basis  for  finding  of  good  cause.  (1) 
Grounds  upon  which  HCFA  may  find 
good  cause  include  but  are  not  limited 
to  the  following: 

(i)  The  HMO  has  filed  for 
reorganization  under  Federal 
bankruptcy  provisions  and  the 
reorganization  can  only  be  approved 
with  the  waiver  of  the  assurances. 

(ii)  State  laws  governing  the  entity 
have  been  changed  after  it  signed  the 
assurances  so  as  to  prohibit  the  HMO 
from  being  organized  and  operated  in  a 
manner  consistent  with  the  signed 
assurances. 

(2)  Changes  In  State  laws  do  not 
constitute  good  cause  to  the  extent  that 
the  changes  are  preempted  by  Federal 
law  under  section  131 1  of  the  PHS  Act. 

(c)  Consequences  of  waiver.  If  HCFA 
waives  any  assurances  regarding 
compliance  with  section  1301  of  the 
PHS  Act.  HCFA  conc"urrently  revokes 
the  HMO's  qualification  unless  the 
waiver  is  based  on  paragraph  (a)(1)  of 
this  section 


§4417.168  afxl  417  169     [FUmvow^tfj 
6.  Sections  417.168  and  417.169  are 

removed. 
E.  Subpart  V  is  amended  as  set  forth 

below. 

Sut>part  V — Administration  of 
Outstanding  Loans  and  Loan 
Guarantees 

1.  Section  417.910  is  revised  to  read 
as  follows: 

§417.910    Appticabitity. 

The  regulations  in  thi& subpart  apply, 
as  appropriate,  to  public  and  private 
entities  that  have  loans  or  loan 
guarantees  that — 

(a)  Were  awarded  to  them  before 
October  1986  under  section  1304  or 
section  1305  of  the  PHS  Act;  and 

(b)  Are  still  outstanding. 

2.  Section  417.911  is  amended  to 
remove  the  definitions  of  any  12-month 
period,  health  system  agency  (including 
State  health  planning  and  development 
agency),  and  nonprofit. 

§§417  912  througfi  417  919,  417  921 
through  417.926,  417,932,  417  933,  417.935, 
and  417.936    [Removed] 

3.  Sections  417  912  through  417.919, 
417.921  through  417.926.  417.932. 
417.933,  417.935.  and  417.936  are 
removed. 

4.  Sections  417.934  and  417.937  are 
revised  to  read  as  follows; 

§417.9^4     Reserve  requiremenL 

(a)  Timing.  Unless  the  Secretary 
approved  a  longer  period,  an  entity  that 
received  a  loan  or  loan  guarantee  under 
section  1305  of  the  PHS  Act  was 
required  to  establish  a  restricted  reserve 
account  on  the  earlier  of  the  following: 

(1)  When  the  HMO's  revenues  and 
costs  of  operation  reached  the  break- 
even point. 

(2)  At  the  end  of  the  60-month  period 
following  the  Secretary's  endorsement 
of  the  loan  or  loan  guarantee. 

(b)  Purpose  and  amount  of  reserve. 
The  reserve  had  to  be  constituted  so  as 
to  accumulate,  no  later  than  12  years 
after  endorsement  of  the  loan  or  loan 
guarantee,  an  amount  equal  to  1  year's 
principal  and  interest. 

§417.937    Loan  and  loan  9kkarante« 
provisions. 

Idj  Disbursement  of  loan  proceeds. 
The  principal  amount  of  any  loan  made 
or  guaranteed  by  the  Secretary  under 
this  subpart  was  disbursed  to  the  entity 
in  accordance  with  an  agreement 
entered  into  between  the  parties  to  the 
loan  and  approved  by  the  Secretary. 

(b)  Length  and  maturity  of  loans.  The 
principal  amount  of  each  loan  or  loan 
guarantee,  together  with  interest 


thereon,  is  repayable  over  a  period  of  22 
years,  beginning  on  the  date  of 
endorsement  of  the  loan,  or  loan 
guarantee  by  the  Secretary.  The 
Secretary  could  approve  a  shorter 
repayment  period  if  he  or  she 
determined  that  a  repayment  period  of 
less  than  22  years  is  more  appropriate 
to  an  entity's  total  financial  plan. 

(c)  Repayment.  The  principal  amount 
of  each  loan  or  loan  guarantee,  together 
with  interest  thereon  is  repayable  in 
accordance  with  a  repayment  schedule 
that  is  agreed  upon  by  the  parties  to  the 
loan  or  loan  guarantee  and  approved  by 
the  Secretary  before  or  at  the  time  of 
endorsement  of  the  loan.  Unless 
otherwise  specifically  authorized  by  the 
Secretary,  each  loan  made  or  guaranfeeu 
by  the  Secretary  is  repayable  in 
substantially  level  combined 
installments  of  principal  and  interest  to 
be  paid  at  intervals  not  less  frequently 
than  annually,  sufficient  in  amount  to 
amortize  the  loan  through  the  final  year 
of  the  life  of  the  loan.  Principal 
repayment  during  the  first  60  months  of 
operation  could  be  deferred  with 
payment  of  interest  only  during  that 
period.  The  Secretary  could  set  rates  of 
interest  for  each  disbursement  at  a  rate 
comparable  to  the  rate  of  interest 
prevailing  on  the  date  of  disbursement 
for  marketable  obligations  of  the  United 
States  of  comparable  maturities, 
adjusted  to  provide  for  appropriate 
administrative  charges. 

5.  A  new  §  417.940  is  added,  to  read 
as  follows; 

§  41 7.940    Civil  action  to  enforce 
compliance  with  assurances. 

The  provisions  of  §417. 163(g)  apply 
to  entities  that  have  outstanding  loans 
or  loan  guarantees  administered  under 
this  subpart. 

F.  Technical  amendments. 

1.  In  §  417.124,  a  new  paragraph  (e)(4) 
is  added,  to  read  as  follows: 

§417.124    Administration  and 
nunagemenL 

•         «         •         »         • 

[g]  Conversion  of  enrollment.  *    *    * 

(4)  The  HMO  must  offer  the 
enrollment  on  the  same  terms  and 
conditions  that  it  makes  available  to 
other  nongroup  enroUees. 

§417.150    [Amended] 

2.  In  §417.150,  in  the  definitions  of 
"carrier"  and  "designee", 
"membership"  is  revised  to  read 
"enrollment". 

§417.400    [Amended] 

3.  In  §  417.400,  in  paragraph  (a),  "as 
amended  by  section  114  of  public  law 
97-248.  Section  1876  of  the  Act,"  is 


removed  and  "which"  is  added  in  its 
place. 

§417.436    [Amended] 

4  In  §417.436,  in  paragraph  (a)(ll), 
"Advanced  directives"  is  revised  to  read 
"Advance  directives". 

§417.460    [Amended] 

5.  In  §  417.460,  the  heading  of 
paragraph  (a)  is  revised  to  read 
"Disenrollment  of  Medicare 
beneficiaries." 

§417.801    [Amended] 

6.  In  §417.601,  in  paragraph  (b)(2),  ", 
a  beneficiary,"  is  removed,  and 
"individual"  is  revised  to  re^d 
"enrollee"  each  time  it  app'-ais. 

(Catalog  of  Federal  Domestir  Assi<;tance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773,  Medicare  Hospital 
Insurance  Program;  No.  93.774,  Medicare 
Supplementary  Medical  Insurance  Program) 

Dated;  June  23, 1994. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  September  7, 1994. 
Donna  E.  Shalala, 
Secretary. 

[FR  Doc.  94-23281  Filed  9-29-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7088 
[CO-930-42 10-06;  COC-43908] 

Withdrawal  of  National  Forest  System 

Land  for  Breckenridge  Ski  Area; 
Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws  280 
acres  of  National  Forest  System  land 
from  mining  for  protection  of 
recreational  resources  and  facilities  at 
the  Breckenridge  Ski  Area.  This 
withdrawal  is  an  addition  to  the  existing 
Breckenridge  Ski  Area.  The  land  has 
been  and  remains  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  September  30,  1994 
FOR  FURTHER  INFORMATtON  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  You    'field  Street, 
Lakewood,  Colors -^o  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 


204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C  Ch.  2 
(1988)).  for  protection  of  facilities  at  the 
Breckenridge  Ski  Area: 

Sixth  Principal  Meridian 

Arapaho  National  Forest 

T  6S.,R.  78  W., 
.Sec.  34,  Nominal  WV2WV2  (Protraction 
Diagram  No.  9.  accepted  April  26. 19b.S) 
T  7  S.,  R.  78  W., 

.Sec.  3,  Nominal  N'/iNW'/.  and 
NV2SV.;NWV4  (Protraction  Diagram  No 
45,  accepted  August  20, 1986). 
The  area  described  contains  approxim3tp!\ 
280  acres  in  Summit  County 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire  June 
14,  2038,  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  and  Policy  and  Management  Act 
of  1976,  43  U.S.C.  1714(0  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  26.  1994. 
Bob  AmLstrong, 

Assistant  Secretary  of  the  Interior. 

jFR  Doc.  94-24266  Filed  9-29-94:  8  45  ami 
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43  CFR  Public  Land  Order  7089 
[CO-530-4210-06;  COC-54072] 

Withdrawal  of  National  Forest  System 
Land  for  the  Purgatory  Ski  Area; 
Colorado 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws 
2,360.78  acres  of  National  Forest  System 
land  from  mining  for  50  years  to  protect 
recreational  resources  and  facilities  at 
the  Purgatory  Ski  Area.  The  land  has 
been  and  remains  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land  and  to 
mineral  leasing. 

EFFECTIVE  DATE:  September  30.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
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Office.  2850  Younj^rield  Street. 
Ukewood.  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  ve.<Jted  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (19881.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C  Ch.  2 
(19881)  for  protection  of  the  Purgatory 
Ski  Area: 

New  Mexico  Principal  Meridian 
Sjin  |uan  National  Forest 

T.  39  N..  R.  9  W., 

Sec.  22.  loU  1  to  4.  inclusive,  SVzNWV4 
and  S'^; 

.Sec.  23.  lots  1  through  16.  inclusive; 

Sec.  24.  WViE'/iNfEV«NWV,. 
W'/«.EVzNWV«.  and  W'/^NW'/*; 

Sec.  25.  lot  la 

A  parcel  described  by  metns  and  bounds 
within  sec  24,  beginning  at  comer  No.  1 . 
t)eing  the  southwest  comer  of  sec.  24.  T  39 
N.  K.  9  W..  described  as  follows: 
From  Comer  No.  1 .  by  metes  and  bounds. 

S  89'25'B..  661.98  ft.; 

N.  1*03'05"W..  65.84  ft.; 

N.  89»24'28''  W..  661.86  ft.; 

S  tfxn?"  E..  65.84  ft.  to  comer  No.  1,  the 
place  of  beginning 

A  parcel  described  by  metes  and  Ixiunds 
within  sees.  21.  26.  27.  and  28;  Beginning  at 
comer  No.  1,  being  the  v^-corner  of  sees.  21 
and  22.  T.  39  N..  R.  B  W..  described  as 

follows: 

From  Cx)rner  No  1.  bv  metes  and  bounds. 

5  88*50'23'  W  ,  2481  30  ft.  on  the  E-VV 
centerhne  of  sec.  21; 

6  0*07' W.  1.282.19  a; 
S.  32»iaE.,3.132  00ft.; 
S.  68*17' E.  2.585.32  ft  ; 
N  80*12' E.  2.343.21  ft.; 
S  82*04  E..  1.723.00  ft.. 
S  60*04' E.  1.939  00  ft  . 
S  82*45  E  ,  2.070.00  ft  . 
N41*04E.  3.350.00  ft  , 

N  0*5r  W  .  1.903  12  ft.  to  the  northeast 

comer  of  set.  26; 
S  84*27'  W  .  5.782.26  ft  to  the  nonhwest 

comer  of  sec.  26; 
S  85*33'  W..  5.767.74  ft.  to  the  northwest 

comer  of  sec.  27; 
N  0*05  W  .  2.583  90  ft.  to  comer  No  1,  the 

pomt  of  beginning. 

The  area  described  contains  approximately 
2  J60.78  acres  in  La  FUU  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  licenae.  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  law*. 

3.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 


conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714lf)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated  .September  26.  1994. 
Bob  Annstroag. 

Assistant  Socrvtary  of  the  Interior. 
|FR  Doc  94-24267  Filed  9-29-94;  8:45  ami 
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43  CFR  Pvtiitc  Land  Order  7090 
[00-932-4210-06;  COC-^9308) 

Withdrawal  o(  Nattonal  Forest  System 
Land  for  Keystor>e  SKi  Area;  Colorado 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws 
approximately  1.778  acres  of  National 
Forest  System  lands  from  mining  for 
protection  of  recreational  resources  and 
facilities  at  the  Keystone  Ski  Area.  This 
withdrawal  is  an  addition  to  the  existing 
Keystone  Ski  Area.  The  lands  have  been 
and  remain  open  to  such  forms  of 
disf>osition  as  may  by  law  be  made  of 
National  Forest  System  lands  and  to 
mineral  leasing. 

EFFECTTVE  DATE:  September  30,  1994. 
F0«  FURTHER  INFORMATtON  CONTACT: 
Doris  E.  Chelius.  BLM  Colorado  State 
Office,  2850  Youngfield  Street. 
Lakewood.  Colorado  80215-7076.  303- 
239-3706. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1714  (1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1988)).  for  protection  of  facilities 
at  the  Keystone  Ski  Area: 

Sixth  Princifd  MerMiaa 

Arapaho  National  Forest 

T  5S.,R  76  W, 
.Sec.  19.  lots  19.  22.  25.  26.  and  58; 
.Sec.  20.  kXs  30.  31.  and  46; 
.Sec.  29.  W'/^tE'/^Wv,,  W'/iN'WV,.  and 

VV'^iEViNW'M  exclusive  of  patented 

land; 
Sec  32.  W'/JMEV«NWV4.  SWV«NVVV«.and 

WViSWV.. 
T  5S.,R.  77W. 

.Sec.  24.  lot  13  and  E'-iSWV*; 

Sec.  25.  SEV4NW'/..  E'/iNE'/.SWV,.  and 

SVVV,.SEV«; 

.See.  36.  NEV.NEV,.  NEV«SEV,  and 
EViNWv»SEV«. 
T  6S,.R  76W. 


Sec.  5.  S'/^  exclusive  of  patented  land; 

Sec.  6.  lots  2.  7.  and  id: 

Sec.  7.  SPASW'/,  and  SWV.SE'A; 

Sec.  8.  N'/^  and  N'/iN'/^SW'A  exclusive  of 
patented  land. 
T.  6S..R.  77  W.. 

Sec  2  SE'ANEV*' 

Sec.  12.  SWV«NWV..  NEV«SWV«.  and 
SViSEV,. 

The  areas  described  aggregate 
approximately  1.778.03  acres  in  Summit 
County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  lands  under 
lease,  license,  or  permit,  or  governing 
the  disposal  of  their  mineral  or 
vegetative  resources  other  than  under 
the  mining  laws. 

3.  This  withdrawal  will  expire 
October  15.  2030.  unh«s.  as  a  result  of 
a  review  conducted  before  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  and  Policy 
and  Management  .^ct  of  1Q76,  43  U.S.C. 
1714(f)  (1988).  the  Se<:retary  determines 
that  the  withdrawal  shall  be  extended 

Dated  September  26.  1994 
Bob  Armstrong. 

Assistant  Secretory  of  the  Interior. 
(FRD<¥    CH-ZAZW*  Filed  9-29-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  67 
[CGD  94-008] 
RIN2115-AE83 

Documentation  of  Vessels 

AGENCY:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
its  vessel  documentation  regulations. 
The  amendments  clarify  the  vessel 
documentation  regulations  by  restating 
the  citizenship  requirements  for  trusts 
to  reflect  the  Coast  Guard's  policy;  by 
correcting  an  existing  cross-reference 
error  regarding  mortgagee  consent  for 
exchange  of  Certificates  of 
Documentation;  by  implementing 
statutory  requirements  concerning  the 
endorsements  on  Certificates  of 
Documentation  for  dredges  and  towing 
vessels;  and  by  making  other  minor 
technical  amendments. 
EFFECTIVE  DATE:  October  31.  1994 
ADDRESSES:  Unless  otherwise  indicated, 
doi.uiiieiits  referred  to  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 


Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW..  room  3406, 
Washington.  DC  20593-OUUl  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOR  FURTHER  INFORMATiON  CONTACT: 

Lieutenant  Commander  Don  M.  Wrye, 
Vessel  Documentation  and  Tonnage 
Survey  Branch,  Merchant  Vessel 
Inspection  and  Documentation  Division, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection;  (202)  267- 
1492 

SUPPLEMENTARY  INFORMATION: 

Oraftin;^  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Commander  Don  M.  Wrye,  Project 
Manager,  and  C.G.  Green,  Project 
Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  June  20.  1994,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Documentation  of 
Vessels"  in  the  Federal  Register  (59  FR 
31580).  The  Coas«  Guard  received  one 
letter  commenting  on  the  proposal.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

On  November  15, 1993,  the  Coast 
Guard  published  a  final  rule  in  the 
Federal  Register  (58  FR  60256)  which 
revised  46  CFR  Part  67  to  implement  a 
number  of  statutory  initiatives  to 
simplify  and  streamline  the 
documentation  process,  to  implement 
user  fees  for  vessel  documentation 
services,  and  to  clarify  the  regulations 
and  present  them  in  a  more  orderly 
fashion.  The  final  rule  was  the  subject 
of  two  correction  documents  which 
appeared  in  the  Federal  Register  on 
December  13.  1993.  at  58  FR  65130  and 
58  FR  65243.  That  final  rule  became 
effective  on  January  1, 1994.  The 
present  rulemaking,  among  other  things, 
corrects  certain  errors  and  omissions  in 
the  1993  final  rule.  It  also  clarifies  the 
citizenship  requirements  for  a  trust 
arrangement  as  a  vessel-owning  entity, 
and  states  the  endorsements  required  for 
dredges  and  towing  vessels. 

On  June  7,  1988,  Congress  amended 
46  U.S.C.  app.  §316  (Pub.  L.  100-329) 
to  require  towing  vessels  to  be 
documented  with  a  coastwise  or  Great 
Lakes  endorsement,  as  appropriate.  On 
November  4, 1992,  Congress  amended 
46  U.S.C.  app.  §292  (Pub.  L.  102-587) 
to  require  vessels  of  at  least  five  net  tons 
engaged  in  dredging  in  the  navigable 
waters  of  the  United  States  to  be 


documented  with  a  coastwise 
endorsement.  Neither  of  these  statutory 
requirements  were  included  in  the 
revision  of  Part  67.  In  order  to  state 
those  requirements  and  to  clarify  the 
endorsement  requirements  for  vessels 
employed  in  towing  or  dredging,  the 
regulations  need  to  be  amended.  This 
rule  accomplishes  that  amendment. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  only  one 
comment  letter  in  response  to  the  noUce 
of  proposed  rulemaking.  That  comment 
addresses  only  the  proposed 
amendment  to  redesignated  §  67.36 
regarding  trusts. 

Proposed  §  67.36  set  forth  the 
citizenship  requirements  for  trust 
arrangements  as  vessel-owning  entities. 
In  addition,  the  citizenship 
requirements  for  trust  arrangements 
were  described  in  detail,  like  those  for 
corporations  and  partnerships,  to 
specify  the  requirements  for  each 
endorsement.  Paragraph  (a)  of  proposed 
§  67.36  set  forth  the  general 
requirements  for  a  registry  or 
recreational  endorsement  that  each 
trustee  and  each  beneficiary  with  an 
enforceable  interest  in  the  trust  be 
citizens.  This  paragraph  simply  restated 
the  current  regulatory  requirements  for 
trusts  found  in  §  67.37.  Paragraphs  (b) 
and  (c)  of  proposed  ^67.36  set  forth  the  . 
citizenship  requirements  for  a  fishery 
endorsement  and  a  coastwise  or  Great 
Lakes  endorsement,  respectively.  These 
requirements  reflect  the  statutory 
citizenship  requirements  for  these 
endorsements  applicable  to  any 
business  entity  owning  a  docujnented 
vessel.  The  owner  citizenship 
requirements  for  a  coastwise  or  Great 
Lakes  endorsement  may  be  found  in  §  2 
of  the  Shipping  Act,  1916  (46  U.S.C. 
app.  §  802)  and  46  U.S.C.  §  12107, 
respectively,  and  the  owner  citizenship 
requirements  for  a  fishery  endorsement 
may  be  found  in  46  U.S.C.  §  12108. 
None  of  the  current  citizenship 
requirements  for  trusts  would  have  been 
changed  by  the  proposal. 

The  comment  raised  three  points 
concerning  proposed  §67.36.  First,  the 
comment  stated  that  the  term  "trust 
arrangement"  is  not  a  well  defined  or 
easily  understood  concept  in  law,  and 
questioned  how  it  should  be 
distinguished  from  the  term  "trust", 
which  is  a  well  defined  and  understood 
concept.  The  Coast  Guard  recognizes 
that  there  are  numerous  kinds  of  trusts. 
Indeed,  reference  to  "Black's  Law 
Dictionary"  (Fifth  Edition)  reveals  some 
75  kinds  of  defined  trusts.  One  of  the 
general  definitions  of  a  trust  is,  "Any 
arrangement  whereby  property  is 
transferred  with  intention  that  it  be 


administered  by  trustee  for  another's 
benefit."  The  Coast  Guard's  intention  in 
using  the  term  "trust  arrangement"  is  to 
permit  the  use  of  as  wide  a  range  of  trust 
types  as  vessel-owning  entities  as 
permissible.  The  Coast  Guard  disagrees 
that  the  term  is  confusing  or  that  it  need 
be  distinguished  fi-om  "trust". 
Therefore,  the  term  will  not  be  changed 
in  the  final  rule. 

The  second  point  raised  by  the 
comment  concerns  the  requirement  that 
each  beneficiary  with  an  enforceable 
interest  in  the  trust  be  a  citizen.  The 
comment  notes  that  in  some  trusts  the 
beneficiaries  are  often  unborn  persons. 
The  comment  noted  that  while  such  an 
unborn  beneficiary  has  an  enforceable 
interest  in  the  trust,  that  same 
beneficiary,  by  virtue  of  being  unborn, 
has  no  citizenship.  The  comment 
reasons  that  the  effect  of  the 
requirement  will  be  to  preclude  trusts 
with  unborn  beneficiaries  from 
qualifying  as  a  vessel-owning  entity  for 
documentation  purposes. 

An  unborn  beneficiary  as  described  in 
the  comment  could  have  a  vested 
interest  in  the  trust.  However,  that 
interest  would  also  be  a  contingent 
interest — with  live  birth  being  the 
minimum  condition — which  means  that 
the  interest  is  not  a  present  interest.  The 
Coast  Guard's  position  is  that  the 
determinants  of  U.S.  citizenship,  even 
under  circumstances  of  dual  citizenship 
of  infants,  are  sufficiently  well  settled 
that  the  citizenship  of  beneficiaries  who 
hold  present  enforceable  interests  can 
be  established.  The  Coast  Guard  never 
intended  for  the  requirement  of  an 
enforceable  interest  to  apply  to  mere 
contingent  interests.  Rather,  the  intent 
of  the  requirement  is  to  permit  the 
designation  of  discretionary  or 
charitable  beneficiaries  who  do  not  have 
to  meet  the  citizenship  requirement. 
Since  the  issue  of  the  citizenship  of 
beneficiaries  holding  the  kinds  of 
contingent  future  interests  mentioned 
by  the  comment  is  not  ripe  for 
determination  until  the  interest  becomes 
a  present  interest,  the  Coast  Guard  sees 
no  need  to  change  the  requirement. 

The  third  point  raised  by  the 
comment  concerns  the  additional 
requirement  in  paragraph  (c)  of  §67.36 
to  obtain  a  coastwise  or  Great  Lakes 
endorsement,  that  at  least  75  percent  of 
the  equity  interest  in  the  trust  be  owned 
by  citizens.  TTie  comment  concluded 
that  since  paragraph  (a),  in  effect, 
requires  all  beneficiaries  to  be  citizens, 
the  additional  equity  interest 
requirement  is  rendered  absurd.  The 
Coast  Guard  disagrees  with  the 
conclusion  of  the  comment  that 
paragraph  (a)  requires  that  all 
beneficiaries  be  citizens.  Since  those 
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beneficiaries  who  do  not  have  an 
enfon.-eable  interest  do  not  have  to  meet 
the  citizenship  requirement,  the 
additional  requirement  is  needed  to 
limit  foreif(n  equitable  ownership  to  not 
more  than  25  perf:ent.  The  penjisnta^e 
parameters  is  consistent  with  all  other 
citizen/foreign  ownership  interest 
parameters  for  a  vessel  qualified  to 
enuage  in  the  coastwise  trade. 

The  wording  of  proposed  S  67.36.  as 
well  as  other  proposed  amendments 
described  in  the  notice  of  proposed 
rulemaking,  are  unchanged  in  this  final 
nde. 

Regulatory  Evaluation 

i'his  rulemaking  is  not  a  significant 
regulatory  action  under  section  .1(f)  of 
Executive  Order  12866  and  does  not 
require  an  asse.ssment  of  potential  costs 
and  benefits  under  section  6(o)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
thai  order.  It  is  not  significant  under  the 
regiilator\'  policies  and  pro<:edures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  pro<:edures  of 
DOT  is  unnecessary.  As  discussed 
earlier  in  this  preamble,  this  rulemaking 
i;larifies  the  citizenship  requirements  of 
u  trust  as  a  vessel-owning  entity. 
corrects  certain  errors  and  omissions 
made  in  the  1993  final  rule  which 
revi.sed  46  CFR  part  67.  clarifies  a  cross- 
reference  with  regard  to  calculation  of 
fees  for  copies  of  instruments  and 
documents,  and  addresses  the 
statutorily  required  endorsements  for 
vessels  employed  in  towing  and 
dredging.  These  matters  arv 
administrative  in  nature  and  do  not 
have  any  economic  impacts  on  the 
regulated  public. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  st-q).  the  Coast  Guard 
must  consider  whether  this  rulemaking 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  expects  the  impact 
of  this  proposal  to  be  minimal  because 
it  only  clarifies  the  structure  of  a  trust 
as  a  vessel-owning  entity,  corretis 
certain  errors  and  omissions  made  in 
the  1993  final  rvile  which  revised  46 


CFR  part  67,  clarifies  a  cross-reference 
with  regard  to  calculation  of  fees  for 
copies  of  instruments  and  documents, 
and  addresses  the  statutorily  required 
endorsements  for  vessels  employed  in 
towing  or  dredging.  This  proposal 
would  bring  the  regulations  into 
conformity  with  current  policy  and 
practice.  These  matters  are 
administrative  in  nature  and  do  not 
have  any  economic  impacts  on  the 
regulated  public.  Therefore,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  ft  seq.)  that  this  rule  will  not  have 
a  significiint  i>conomic  impact  on  a 
substantirti  ntmber  of  small  entities 

Collection  uf  Information 

This  proposal  contains  no  collection- 
ofinformotion  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
rulemaking  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  it  does 
not  have  sufficient  federalism 
implications  to  warrant  the  prt^paration 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this 
rulemaking  and  concluded  that  under 
section  2.B.2.  of  Commandant 
Instruction  M16475.1B.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
has  been  determined  to  be  categorically 
excluded  because  the  changes  are 
administrative  in  nature  and  clearly 
have  no  environmental  impact.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  (.npying  where  indicated  under 
ADDRESSES. 

list  of  Subjects  in  46  CFR  Part  67 

Fees.  Incorporation  by  reference. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  part  67  as  follows: 

PART  67— {AMENDED] 

1  The  authority  citation  for  part  67  is 
n-vised  to  read  as  follows: 

Authority:  14  I  .SC.  664;  31  U.S.C.  9701. 
42  If.S.C  911B.  46  U.S.C.  2103,  2107.  2110 
4fi  use:  app  841a.  876:  49  CFR  1.46. 

2.  In  §67.19.  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 


§  67  1 9     Coastwise  or  Great  Lakes 
endorse  m«nL 

(a)  A  coastwise  endorsement  entitles 
0  vessel  to  employment  in  unrestricied 
coastwise  trade,  dredging,  towing,  and 
any  other  employment  for  which  a 
registry,  fishery,  or  Great  Lakes 
endorsement  is  not  required. 

(b)  A  Great  Lakes  endorsement 
entitles  a  vessel  to  employment  in  the 
Great  Lakes  trade,  towing  in  the  Great 
Lakes,  and  any  other  employment  for 
which  a  registry,  fishery,  or  coastwise 
endorsement  is  not  required. 

•         •         •         •         * 

3.  Section  67.35  is  revi.sed  to  read  as 
follows: 

§  67.35    Partnerstilp. 

A  partnership  is  a  citizen  if  all  its 
general  partners  are  citizens,  and: 

(a)  For  the  purpose  of  obtaining  a 
registry  or  recreational  endorsement,  at 
least  50  percent  of  the  equity  interest  in 
the  partnership  is  owned  by  citizens. 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  more  than  50 
percent  of  the  equity  interest  in  the 
partnership  is  owned  by  citizens. 

(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  at  least  75  percent  of  the  equity 
interest  in  the  partnership  is  owned  by 
citizens. 

4.  Section  67.37  is  redesignated  as 
§67  36  and  revised  to  read  as  follows: 

§67  36    Trust 

(a)  For  the  purpose  of  obtaining  a 
registry  or  recreational  endorsement,  a 
trust  arrangement  is  a  citizen  if: 

(1)  Each  of  its  trustees  is  a  citizen;  and 

(2)  Each  beneficiary  with  an 
enforceable  interest  in  the  trust  is  a 
citizen. 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  a  trust 
arrangement  is  a  citizen  if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(2)  More  than  50  percent  of  the  equity 
interest  in  the  trust  is  owned  by 

( itizens. 

(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  a  trust  arrangement  is  a  citizen 
if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(2)  At  least  75  percent  of  the  equity 
interest  in  the  trust  is  owned  by 
citizens. 

5.  Section  67.37  is  added  to  read  as 
follows: 

§  67.37    Association  or  )oint  venture. 

(a)  An  as,so(iation  is  a  citizen  if  each 
of  its  members  is  a  citizen. 

(b)  A  joint  venture  is  a  citizen  if  each 
of  its  members  is  a  citizen. 
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6.  In  §67.39.  paragraphs  (b).  (c),  and 
(d)  are  revised  to  read  as  follows: 

§  57.39    Corporation. 

•         *         »         *         • 

(b)  For  the  purpose  of  obtaining  a 
fishery  endorsement,  a  corporation  is  a 
citizen  if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(2)  More  than  50  percent  of  the  stock 
interest  in  the  corporation  including  a 
majority  of  voting  shares  in  the 
corporation  is  owned  by  citizens. 

(c)  For  the  purpose  of  obtaining  a 
coastwise  or  Great  Lakes  endorsement 
or  both,  a  corporation  is  a  citizen  if: 

(1)  It  meets  all  the  requirements  of 
paragraph  (a)  of  this  section;  and 

(2)  At  least  75  percent  of  the  stock 
interest  in  the  corporation  is  owned  by 
citizens. 

(d)  A  corporation  which  does  not 
meet  the  stock  interest  requirement  of 
paragraph  (c)  of  this  section  may  qualify 
for  limited  coastwise  trading  privileges 
by  meeting  the  requirements  of  part  68 
of  this  chapter. 

7.  In  §  67.119.  paragraph  (e)  is  revised 
to  read  as  follows: 

§67.119    Hailing  port  designation. 

•         •         »         •         • 

(e)  Until  such  time  as  a  port  of  record 
assignment  is  required  in  accordance 
with  §67.115,  or  the  owner  elects  to 
designate  a  new  hailing  port,  the 
provisions  of  paragraph  (c)  of  this 
section  do  not  apply  to  vessels  which 
were  issued  a  Certificate  of 
Documentation  before  July  1,  1982. 

§67.145    [Amended] 

8.  In  §67.145,  paragraph  (a)  is 
amended  by  removing  the  cross- 
reference  to  "§§  67.167(a)  or  67.167(b) 
(1)  through  (6)"  and  adding,  in  its  place. 
"§§  67.167(h)  (1)  through  (6)  or 
67.167(c)  (1)  through  (8)". 

9.  In  §67.171.  paragraph  (d)  is  revised 
to  read  as  follows: 

§67.171     Deletion;  requirement  and 
procedure. 

•         «         •         •         * 

(d)  A  certificate  evidencing  deletion 
from  U.S.  documentation  will  be  issued 
upon  request  of  the  vessel  owner  to  the 
vessel's  port  of  record  upon  compliance 
with  the  applicable  requirements  of  this 
subpart. 

10.  Section  67.321  is  revised  to  read 
as  follows:  > 

§  67.321     Requirement  to  report  change  of 
address  of  nunaglng  owner. 

Upon  the  change  of  address  of  the 
managing  owner  of  a  documented 
vessel,  the  managing  owner  shall  report 
the  change  of  address  to  the 


documentation  officer  at  the  port  of 
record  of  the  vessel  within  10  days  of 
its  occurrence. 

11.  Section  67.539  is  revised  to  read 
as  follows: 

§  67.539    Copies  of  instruments  and 
documents. 

The  fee  charged  for  furnishing  a  copy 
of  any  instrument  or  document  is 
calculated  in  the  same  manner  as 
described  in  49  CFR  7.95. 

Dated;  September  23,  1994. 
I.e.  Card, 

Fear  Admiral,  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

IFR  Doc.  94-24155  Filed  9-29-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-293;  RM-6336] 

Radio  Broadcasting  Services; 
Harrisburg,  AR 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  doctmient  allots  FM 
Channel  240C3  to  Harrisburg.  Arkansas, 
as  that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Harrisburg  Broadcasting.  See  58  FR 
63318.  December  1, 1993.  Coordinates 
used  for  Channel  240C3  at  Harrisburg 
are  35-31-23  and  90-39-42.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  November  14.  1994. 
The  window  period  for  filing 
applications  on  Channel  240C3  at 
Harrisburg.  Arkansas,  will  open  on 
November  15,  1994.  and  close  on 
December  15,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530.  Questions  related  to  the 
window  application  filing  process  for 
Channel  240C3  at  Harrisburg  should  be 
addressed  to  the  Audio  Services 
Division,  FM  Branch,  Mass  Media 
Bureau,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-293, 
adopted  Sept.  21, 1994,  and  released 
September  27. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
Inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington.  D.C.  The  complete  text  of 


this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  N.W..  Room  246,  or  2100 
M  Street,  N.W..  Suite  140.  Washington. 
D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  240C3  at  Harrisburg. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-24206  Filed  9-29-94;  8:45  am) 

BILUNO  CODE  C712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1249 
[Ex  Parte  No.  MC-206] 

Revision  to  Accourtmg  and  Rec>orting 
Requirements  lor  Motor  Can-iers  of 
Property 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  dooiment  contains  a 
correction  to  the  final  rule  which  was 
published  Thursday,  February  3,  1994. 
(59  FR  5110).  In  that  final  rule 
proceeding  the  Commission  eliminated 
the  Uniform  System  of  Accounts  for 
common  and  contract  motor  carriers  of 
property. 

EFFECTIVE  DATE:  The  final  rule  became 
effective  January  1. 1994.  It  will  take 
effect  for  the  reporting  year  beginning 
January  1,  1994.  This  correction 
becomes  effective  September  30. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ward  L.  Ginn,  Jr..  (202)  927-6187.  [TDD 
for  the  hearing  impaired:  (202)  927- 
5721.] 

Accordingly,  the  publication  on 
February  3.  1994  of  the  final  rule  [Ex 
Parte  No.  MC-206].  which  was  the 
subject  of  FR  Doc.  94-2430,  is  corrected 
as  follows: 
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f  1249.2     [CorrwctBd] 

2.  In^i^4..   parafjraph  (a),  the 
heading  of  the  second  "Class  I" 
paragraph,  referring  to  carriers  with 
operating  revenues  of  at  least  $3  million 
but  less  than  $10  million,  is  corrected  to 
read  "Class  11". 
Vernon  A.  WilliamK. 
Acting  Secretary. 
jFR  Doc.  94-24239  Filed  »-2»-94;  8:45  ami 

BIIUNO  COOC  7035-01-^ 


DEPARTMENT  OF  THE  INTERIOH 

Fish  and  Wiidiil**  S^rvce 

50CFR  Part  17 
RIN  1018  AC9' 

Lnd<inqere<1  and  Threatened  Wildlife 
and  Plants,  Reorgani/atioo  a^^d 
Reput>tication  of  List  of  E'Ki.mqt.rfvi 
and  Threaten«Hl  Plants 

agency:  t-isn  ana  Wildlife  Ser\'ice. 

intvnur. 

ACnOH:  Final  Rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service),  pursuant  to  the  Fndangered 
Species  Act  of  1973.  as  amended  (Act), 
announces  a  reorganization  and 
republication  of  the  list  of  endangered 
and  threatened  plants.  Previously 
organized  alphabetically  by  plant 
family,  the  plants  will  now  be  placed  in 
the  list  in  alphabetical  ordur  by 
scientific  name  under  broad  tnxonomic 
groupings  as  follows:  Flowering  Plants. 
Conifers  and  Cycads,  Ferns  and  Fern 
Allies,  and  Lichens  and  Fungi.  The 
family  name  will  be  retained  in  a 
separate  column  in  the  list.  This 
republication  of  the  plant  list  includirs 
;ill  changes  published  in  the  FEDERAL 
REGISTER  through  .August  19.  1994.  but 
does  not  promulgate  any  new  reg\ilatory 
thanges. 


6f  FECTi¥E  DATE:  The  list  below  includes 
all  rules  published  through  August  19. 
1994.  and  is  effective  on  that  date. 
ADDRESSES:  Comments  regarding  this 
reorganization  of  the  plant  list  may  be 
submitted  to  the  Chief,  Division  of 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Ser\ice  (452  ARLSQ). 
Washington,  DC  20240.  The  complete 
list,  updated  monthly,  is  also  available 
on  Internet: 

R9iKMLIBdmail.fws.gov 

(on  "SUBJECT"  line  type  one  of 
following  choices— SEND  T&E  UST  or 
SEND  T&E  LIST  WP;  first  file  is  ASCII 
delimited.  set;ond  is  a  WordPerfect  5.1 

file) 

FOR  FURTHER  INFORMATiON  CONTACT:  Ms 
Jamie  Rappaport  Clark,  at  the  above 
address  (telephone  703-358-2171). 

SUPPLEMENTARY  INFORMATION: 
Background 

Pursuant  to  section  4(c)(1)  of  the  Act. 
the  Fish  and  Wildlife  Service  (Service) 
is  required  to  maintain  the  lists  of 
endangered  and  threatened  wildlife  and 
plants  (50  CFR  17.11  and  17.12).  Since 
the  lists  were  first  established,  the 
Service  has  sequenced  plants  (§  17.12) 
alphabetically  by  the  name  of  the  plant 
family  and  then  alphabetically  within 
each  family  by  stiientific  name.  Almost 
500  species  of  plants  are  now  listed,  in 
nearly  100  families.  In  an  effort  to  make 
this  list  more  usefiil  to  the  general 
public  and  other  users,  the  Service  is 
now  reorganizing  the  sequence  of  the 
plants  so  that  they  are  alphabetical  by 
scientific  name  within  each  of  four 
major  groups  (Flowering  Plants. 
Conifers  and  Cycads.  Ferns  and  Fern 
Allies,  and  Lichens  and  Fungi). 
Additional  major  groups  may  be  added 
in  the  future  as  necessary  (e.g..  Mosses 
and  Algae). 

This  reorganized  and  republished  list 
incorporates  no  regulatory  changes  (e.g.. 


addition  or  deletion  of  species,  changes 
in  endangered  or  threatened  status)  that 
have  no!  hrei;  previously  published  in 
the  FEDERAL  REGISTER.  As  indicated  at 
§  17.12(d).  the  Service  may  corret:t  or 
update  the  spelling  of  names,  historical 
range  information,  footnotes,  references 
to  certain  other  applicable  portions  of 
this  title,  synonyms,  and  more  current 
names  without  public  notice;  such 
information  is  non-regulatory  in  nature 
and  is  provided  for  the  benefit  of  the 
reader.  Such  changes  are  incorporated 
in  this  republication  of  the  list,  as  they 
have  been  in  the  past  annual 

codifications  of  this  section. 

t 

Authority: 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as  j 

amended  (16  U.S.C.  1531  et seq). 

List  of  Subjects  in  50  CFTl  Pan  1 7 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and  i 

recordkeeping  requirements,  and  ! 

Transportation. 

Regulations  Promul(;ation 

PART  17     [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended,  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  l'  S.C!. 
15,11-1544;  16  II.S.C.  4201-4245;  Pub.  L.  99- 
625.  100  Stat.  1500.  unless  otherwise  noted 

2.  Amend  §  17.12(h)  by  revising  it  to 
read  as  follows: 

§  17.12     Endangered  and  threatened  plants. 

«  •  *  •  * 

(h)The  "List  of  Endangered  and 
Threatened  Plants"  is  provided  below: 


f 
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Dated:  Soptembor  ;27.  1994. 
MoUie  H.  B««nie. 

Director,  US  Fish  and  Wildlife  Service 
|FR  Doc  94-24321  FiIimI  »-29-94;  845  am) 
■ttuNO  cooc  4jio-aa-^ 


50  CFR  Part  17 
RIN  101ft-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  (or  ttie 
Plant  Tetramolopium  capillare 
(Pamakani) 

agency:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended  (Act),  for  the  plant 
Tetramolopium  capillare  (pamakani). 
Two  extant  populations  containing  a 
total  of  12  known  individuals  of  the 
species  remain  in  the  southwestern 
portion  of  West  Maui.  The  species  and 
its  habitat  have  been  variously  affected 
or  are  currently  threatened  by  fire  and 
by  habitat  degradation  nnd  competition 
from  invasive  alien  plant  species.  Due  to 
the  small  number  of  existing  individuals 
and  their  very  narrow  distribution,  this 
8{>ecies  is  subject  to  reduced 
reproductive  vigor  and/or  an  increased 
likelihood  of  extinction  from  stochastic 
events.  This  final  rule  implements  the 
Federal  protection  and  recovery 
provisions  provided  by  the  Act.  It  also 
makes  operative  State  regulations  that 
will  protect  Tetramolopium  capillare  as 
an  endangered  species. 
EFFECTIVE  DATE:  October  31.  1994. 
ADDRESSES:  The  complete  file  for  this 
final  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service.  Pacific  Islands 
Office.  300  Ala  Moana  Boulevard.  Room 
6307.  P.O.  Box  50167.  Honolulu.  Hawaii 
96850. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  P.  Smith.  Field  Supervisor,  at  the 
above  address  (808/541-2749). 

SUPPLEMENTARY  INFORMATION: 

Background 

Tetramolopium  capillare  was  first 
collected  in  1819  on  Maui  by  Charles 
Gaudichaud-Beaupre.  He  named  this 
sterile  specimen  Senecio  capillaris, 
choosing  the  specific  epithet  to  refer  to 
its  very  narrow  involute  leaves  (with 
margins  rolled  under  along  the  edges) 
(Gaudichaud-Beaupre  1830).  Based  on  a 
fertile  specimen  collected  on  Maui  in 


the  1830s.  Sherff  (1935)  described  and 
named  Tetramolopium  bennettii.  After 
examining  and  comparing  type 
specimens.  St.  John  (1965)  determined 
that  Caudichaud-Beaupre's  Senecio 
capillaris  and  SherfPs  Tetramolopium 
bennettii  were  actually  the  same  species 
and  that  Sherff  had  placed  the  taxon  in 
the  correct  genus:  St.  John  (1965) 
subsequently  made  the  new 
combination  Tetramolopium  capillare. 
Later,  St.  John  (1974)  described  a  new 
genus.  Luteidiscus,  for  species  of 
Tetramolopium  with  yellow  disk  florets, 
and  formed  the  combination  Luteidiscus 
capillaris.  In  the  current  treatment  of  the 
genus.  Lowrey  (1981. 1986.  1990)  does 
not  recognize  St.  John's  division  of  the 
genus.  • 

Tetramolopium  capillare  is  a 
sprawling  shrub  with  stems  measuring 
50  to  80  centimeters  (cm)  (20  to  31 
inches  (in))  long  and  covered  with  many 
glands  when  young.  The  very  firm, 
stalkless  leaves  are  involute  and  are 
usually  13  to  25  millimeters  (mm)  (0,5 
to  1  in)  long  and  0.4  mm  (about  0.01  in) 
wide.  Flower  heads  are  situated  singly 
at  the  ends  of  stalks  1  to  3.5  cm  (0.4  to 
1.4  in)  long.  Located  beneath  each 
flower  head  are  45  to  50  bracts,  arranged 
in  a  structure  3  to  4  mm  (about  0.1  in) 
high  and  7  to  10  mm  (0.3  to  0.4  in)  in 
diameter.  In  each  flower  head.  30  to  50 
white,  male  ray  florets,  3.5  to  4  mm 
(about  0.1  in)  long  and  0.6  to  8  mm  (0.02 
to  0.3  in)  wide,  surround  15  to  25 
greenish  yellow  tinged  with  red, 
functionally  female  florets  about  3.6  mm 
(0.1  in)  long.  The  achenes  (dry,  one- 
seeded  fruits)  measure  2  to  2.6  mm  (0.08 
to  0.1  in)  long  and  0.7  to  0.8  mm  (0.03 
in)  wide  and  are  topped  by  a  white 
pappus  comprising  a  single  series  of 
bristles  1.9  to  2.1  mm  (0.07  to  0.08  in) 
long.  Tetramolopium  capillare  differs 
from  other  species  of  the  genus  by  its 
very  firm  leaves  with  edges  rolled 
under,  its  solitary  flower  heads,  the 
color  of  its  disk  florets,  and  its  shorter 
pappus.  It  differs  from  Tetramolopium 
remyi,  with  which  it  sometimes  grows, 
by  its  more  sprawling  habit  and  the 
shorter  stalks  of  its  smaller  flower  heads 
(Lowrey  1990). 

Historically,  Tetramolopium  capillare 
is  known  from  Lahainaluna  to  Wailuku 
on  West  Maui  (Lowrey  1981).  This 
species  is  known  to  be  extant  near 
Halepohaku  on  State  land  (Hawaii  Plant 
Conservation  Center  (HPCC)  1992a, 
1992b).  The  two  known  populations, 
which  are  separated  by  2.4  kilometers 
(km)  (1.8  miles  (mi)),  contain  a  total  of 
12  known  plants  (Steve  Perlman.  HPCC. 
p)ers.  comms..  1992).  Tetramolopium 
capillare  typically  grows  on  rock 
substrates  at  elevations  between  615  and 
900  meters  (m)  (2.020  to  3.000  feet  (ft)} 


in  Lowland  Dry  Mixed  Shrub  and 
Grassl.ind  and  in  MoiiUiie  Dry 
Shrubland.  Plant  species  associated 
with  the  higher  elevation  population 
include  Dodonaea  viscosa  ('a'ali'i), 
Metmsideros  polymorphn  Cohi'a),  and 
Styphflia  tameiameiae  fpukiawe). 
'A'ali'i.  Heteropogon  contortus  (pili 
grass),  and  Myoporum  sandwicense 
(naio)  are  associates  of  the  other 
population.  The  major  threats  to 
Tetramolopium  capillare  are  fire; 
competition  from  alien  plant  spe«;ies, 
particularly  Lantana  camara  (lantana). 
Leucaena  leucocephala  (koa  haole),  and 
Byncbelytrum  repens  (Natal  redtop): 
and  reduced  reproductive  vigor  and/or 
extinction  from  stochastic  events  due  to 
the  small  number  of  existing 
populations  and  individuals  (HPCC 
1992a,  1992b). 

Previous  Federal  Action 

Federal  action  on  this  species  began 
as  a  result  of  section  12  of  the  Act, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9, 

1975.  In  that  document,  Tetramolopium 
capillare  was  considered  to  be  extinct. 
On  July  1.  1975.  the  Service  published 

a  notice  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act.  and  giving 
notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 

1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Register  (41  FR 
24523)  to  determine  endangered  status 
pursuant  to  section  4  of  the  Act  for 
approximately  1,700  vascular  plant 
species,  including  Tetramolopium 
capillare.  The  list  of  1,700  plant  taxa 
was  assembled  on  the  basis  of 
comments  and  data  received  by  the 
Smithsonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1,  1975,  Federal 
Register  publication.  General  comments 
received  in  response  to  the  1976 
proposal  are  summarized  in  an  April  26, 
1978,  Federal  Register  publication  (43 
FR  17909).  In  1978.  amendments  to  the 
Act  required  that  all  proposals  over  2 
years  old  be  withdrawn.  A  1-year  grace 
period  was  given  to  proposals  already 
over  2  years  old.  On  December  10, 1979, 
the  Service  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16, 
1976,  proposal  that  had  not  been  made 
final,  including  Tetramolopium 


capillare.  along  with  four  other 
proposals  that  had  expired.  The  Service 
published  updated  notices  of  review  for 
plants  on  December  15,  1980  (45  FR 
82479),  September  27,  1985  (50  FR 
39525),  and  February  21, 1990  (55  FR 
6183).  In  these  notices,  Tetramolopium 
capillare  was  treated  as  a  Category  1* 
species.  Category  1  •  species  are  those 
that  are  possibly  extinct.  Because  the 
species  was  rediscovered  in  1991,  it  is 
now  being  listed  as  endangered. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13, 1982,  be  treated  as  ha\ing 
been  newly  submitted  on  that  date.  On 
October  13.  1983,  the  Service  found  that 
the  petitioned  listing  of  Tetramolopium 
capillare  was  warranted,  but  precluded 
by  other  pending  listing  actions,  in 
accordance  with  section  4{b)(3)(B)(iii)  of 
the  Act;  notification  of  this  finding  was 
published  on  January  20,  1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984, 1985.  1986,  1987.  1988,  1989. 
1990,  and  1991.  Publication  of  the 
proposed  rule  constituted  the  final  one- 
year  finding  for  this  species. 

On  March  25,  1993,  the  Ser\ice 
published  in  the  Federal  Register  (58 
FR  16164)  a  proposal  to  list  the  plant 
Tetramolopium  capillare  as  endangered. 
This  proposal  was  based  primarily  on 
information  from  the  Hawaii  Plant 
Conservation  Center  and  observations 
by.  botanists  and  naturalists.  The  Service 
now  determines  Tetramolopium 
capillare  to  be  endangered  with  the 
publication  of  this  rule. 

Summary  of  Comments  and 
R  ecom  menda  tion^ 

In  the  March  25, 1993,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  listing  decision. 
The  public  comment  period  ended  May 
24,  1993.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  inviting  public  comment  was 
published  in  the  "Honolulu  Star- 
Bulletin"  on  April  19.  1993.  One  letter 
of  comment  was  received,  supporting 
the  listing  of  Tetramolopium  capillare. 
The  one  issue  raised  in  this  letter  is 
discussed  below. 


Issue:  Over-collection  of  this  species 
is  not  likely,  and  placing  emphasis  on 
this  issue  will  male  scientific  research 
and  horticultural  conservation  of  the 
species  more  dlfiicuh. 

Response:  The  Service  feels  that 
unrestricted  collecting  should  not  be 
allowed,  since  only  two  populations 
totaling  12  individuals  are  known.  This 
should  not  adversely  affect  non- 
destructive scientific  research  and  ex 
situ  conservation  efforts,  since  permits 
would  still  be  available  for  these 
purposes. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  These 
factors  and  their  application  to 
Tetramolopium  capillare  (Gaud.)  St 
John  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range.  The 
habitat  of  Tetramolopium  capillare  has 
undergone  extreme  alteration  because  of 
past  and  present  land  management 
practices,  including  grazing  and  alien 
plant  introductions.  Cattle  {^Bos  taurus), 
the  wild  progenitor  of  which  was  native 
to  Eurof>e.  north  Africa,  and 
southwestern  Asia,  were  introduced  to 
the  Hawaiian  Islands  in  1793.  This 
animal  eats  native  vegetation,  tramples 
roots  and  seedlings,  causes  erosion, 
creates  disturbed  areas  into  which  alien 
plants  invade,  and  spreads  seeds  of 
alien  plants  (Cuddihy  and  Stone  1990). 
Feral  cattle  were  formerly  foxmd  on 
Maui  and  affected  areas  within  the 
historic  range  of  Tetramolopium 
capillare  (LowTey  1981). 

B.  Ovemtilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Unrestricted  collecting  for 
scientific  or  horticultural  purposes  and 
substrate  damage  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity.  This  is 
a  potential  threat  to  Tetramolopium 
capillare,  which  has  only  two 
populations  and  a  total  of  12  known 
individuals.  Any  collection  of  whole 
plants  of  this  species  could  cause  an 
adverse  impact  on  the  gene  pool  and 
threaten  the  survival  of  the  species. 

C.  Disease  or  predation.  No  evidence 
of  disease  ot  predation  of 
Tetramolopium  capillare  has  been 
reported. 


D.  The  inadequacy  of  existing 
regulatory  mechanisms.  No  State  or 
Federal  regulations  currently  protect 
Tetramolopium  capillare.  However, 
Federal  listing  will  automatically  invoke 
endangered  species  status  under 
Hawaii's  endangered  species  act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
small  number  of  individuals  and 
populations  of  Tetramolopium  capillare 
increases  the  potential  for  extinction 
from  stochastic  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  human-caused  or  natural 
environmental  disturbance  could 
destroy  a  significant  percentage  of  the 
individuals  or  an  entire  population. 
Erosion  due  to  natural  weathering  in 
areas  where  Tetramolopium  capillare 
grows  can  result  in  the  death  of 
individual  plants  as  well  as  habitat 
destruction.  This  process  especially 
affects  the  continued  existence  of  taxa 
or  populations  with  limited  numbers 
and/or  narrow  ranges,  such  as 
Tetramolopium  capillare.  and  can  be 
exacerbated  by  human  disturbance  and 
land  use  practices. 

Erosion  provides  a  suitable  site  for 
colonization  by  alien  plants.  Three  aUen 
plant  taxa,  naturalized  in  dry,  disturbed 
areas  on  all  the  main  Hawaiian  islands, 
compete  with  Tetramolopium  capillare. 
Natal  redtop,  an  aimual  or  perennial 
grass,  is  a  major  threat  to  both 
populations  of  Tetramolopium  capillare 
(HPCC  1992a,  1992b;  O'Connor  1990). 
Both  koa  haole,  often  the  dominant 
species  in  dry,  disturbed,  low  elevation 
areas,  and  lantana,  an  aggressive, 
thicket-forming  shrub,  have  also 
invaded  the  habitat  of  Tetramolopium 
capillare  (Geesnick  et  al.  1990;  HPCC 
1992a;  S.  Perlman,  pers.  comm.,  1992). 
Because  both  populations  of 
Tetramolopium  capillare  grow  in  dry 
areas,  fire  is  considered  a  threat  to  the 
species  (HPCC  1992a;  S.  Perlman.  j>ers. 
comm..  1992). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  this  final  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
Tetramolopium  capillare  as  endangered. 
This  species  numbers  no  more  than 
about  12  individuals  in  two  populations 
and  is  threatened  by  habitat 
degradation,  competition  from  alien 
plants,  fire,  and  lack  of  legal  protection. 
Small  population  size  and  limited 
distribution  make  this  species 
particularly  vulnerable  to  reduced 
reproductive  vigor  and/or  extinction 
from  stochastic  events.  Because  this 
species  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
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its  range,  it  fits  the  deflnition  of 
endangered  as  defined  in  the  Act. 

Critical  habitat  is  not  being  proposed 
for  Tetramolopium  capillare  for  reasons 
discussed  in  the  "Critical  Habitat  " 
section  of  this  final  rule. 

Critical  Habitat 

Se<:tion  4(al(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  is  listed  endangered  or 
threatened.  The  Service  finds  that 
designation  of  cjitical  habitat  is  not 
presently  prudent  for  Tetramolopium 
capillars  The  publication  of  a  map  and 
precise  description  of  critical  habitat  in 
the  Federal  Register  and  local 
newspapers  as  required  in  a  designation 
of  critical  habitat  would  increase  the 
degree  of  threat  to  this  species  from  take 
or  vandalism  and.  therefore,  could 
contribute  to  its  de<;line  and  increa.se 
enforcement  problems.  The  listing  of 
this  spe<.ies  as  endangered  publicizes 
the  rarity  of  the  plants  and.  thus,  can 
make  the  species  attractive  to 
researt:hers.  curiosity  seekers,  or 
collectors  of  rare  plants.  The  species  is 
found  exclusively  on  State  land. 
Interested  parties  and  the  State 
landowner  have  been  notified  of  the 
importance  of  protecting  the  habitat  of 
Tetramolopium  capillare.  Therefore,  the 
Service  finds  that  designation  of  critical 
habitat  for  this  sperjes  is  not  prudent  at 
this  time,  because  such  designation 
would  increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities,  and  is  unlikely  to  aid  in 
conservation  of  the  spe«;ias 

Available  Conservation  Measures 

Conservation  measures  provided  tu 
taxa  listed  as  endangered  under  the  Act 
include  recognition,  recovery  adions. 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  private  organizations, 
and  individuals.  The  Art  provides  for 
possible  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  cjjrried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below 

Section  7(al  of  the  Ad.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  taxon 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 


of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service.  No  known  Federal  activities 
occur  within  the  habitat  of 
Tetramolopium  capillare,  which  is 
found  only  on  State  land. 

The  Act  and  its  implementing 
rej^ulations  found  at  50CFR  17.61, 
17.62,  and  17.63  for  endangered  plants 
set  forth  a  series  of  general  prohibitions 
and  exceptions  that  apply  to  all 
endangered  plant  species.  With  respect 
to  Tetramolopium  capillare,  all  of  the 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  respect  to  any  endangered 
plant  for  any  person  subjeci  to  the 
jurisdiction  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity;  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce; 
remove  and  reduce  to  possession  any 
such  species  from  areas  under  Federal 
jurisdiction;  maliciously  damage  or 
destroy  any  such  species  on  any  area 
under  Federal  jurisdiction;  or  remove, 
cut,  dig  up.  damage,  or  destroy  any  such 
species  on  any  other  area  in  knowing 
violation  of  any  State  law  or  regulation 
or  in  the  course  of  any  violation  of  a 
State  criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  plant  species 
under  certain  circumstances.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued.  The 
spe<:ies  is  not  common  in  the  wild  and 
is  only  rarely  cultivated. 

Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  inquiries 
rt!garding  prohibitions  and  permits  may 
be  addressed  to  the  U.S.  Fish  and 
Wildlife  Office,  Ecological  Services, 
Endangered  Species  Permits,  911  N  E. 
nth  Avenue.  Portland,  Oregon  97232- 
4181  (503/231-2063:  FAX  503/231- 
6243). 

Tetramolopium  capillare  is  not 
presently  listed  as  an  endangered 
species  by  the  State  of  Hawaii.  Both 
populations  of  this  species  occur  on 
State  land.  Federal  listing  will 
automatically  invoke  listing  under  the 
State's  endangered  spe<;ieRa(i.  Hawaii's 


Endangered  Species  Act  states,  "Any 
species  of  aquatic  life,  wildlife,  or  land 
plant  that  has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
IFederall  Endangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  the  provisions  of  this  chapter 

•  •   *  ••  (HRS,  sect.  195D-^{a)).  State 
law  prohibits  taking  of  endangered 
plants  in  the  State  and  encourages 
conservation  by  State  agencies  (HRS, 
seci.  195D-4).  State  laws  relating  to  the 
conservation  of  biological  resources 
allow  for  the  acquisition  of  land  as  well 
as  the  development  and  implementation 
of  programs  conc-eming  the 
conservation  of  biological  resources 
(HRS.  sect.  195D-5(a)).  The  Slate  also 
may  enter  into  agreements  with  Federal 
agencies  to  administer  and  manage  any 
area  required  for  the  conser\ation, 
management,  enhancement,  or 
protection  of  endangered  species  (HRS, 
sect.  195D-5(c)).  Funds  for  these 
activities  could  be  made  available  under 
sedion  6  of  the  Federal  Ad  (State 
Cooperative  Agreements). 

Conservation  distrid  lands  are 
regarded,  among  other  purposes,  as 
necessary  for  the  protection  of  endemic 
biological  resources  and  the 
maintenance  or  enhancement  of  the 
conservation  of  natural  resources. 
Requests  for  amendments  to  distrid 
boundaries  or  variances  within  existing 
cla.ssifications  can  be  made  by 
government  agencies  and  private 
landowners  (HRS,  sed.  205-4).  The 
Hawaii  Department  of  Land  and  Natural 
Resources  is  mandated  to  initiate 
changes  in  conservation  district 
boundaries  to  include  "the  habitat  of 
rare  native  species  of  flora  and  fauna 
within  the  conservation  distrid"  (HRS, 
sed.  195D-5.1).  Hawaii  environmental 
policy,  and  thus  approval  of  land  use, 
is  required  by  law  to  safeguard  "*   *   * 
the  State's  unique  natural 
environmental  characteristics  •   •   •  " 
(HRS,  sect.  344-3(1))  and  includes 
guidelines  to  "Protect  endangered 
species  of  individual  plants  and  animals 

*  *   •"  (HRS,  sect.  344-^(3)(A)). 
Federal  listing,  because  it  results  in 
State  listing,  also  triggers  these  other 
State  regulations  protec;ting 
Tetramolopium  capillare.  Listing  under 
the  Federal  Ad  would  also  provide 
additional  protedion  to  this  species  by 
making  it  an  offense  for  any  person  to 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  plant  in  an  area  not  under 
Federal  jurisdidion  in  knowing 
violation  of  State  law  or  regulation  or  in 
the  course  of  any  violation  of  a  State 
criminal  trespass  law. 


National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impad 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Ad  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Ad  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 
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Author;  The  authors  of  this  final  rule  are 
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section).  (80a/541-2749). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  amend  part  17. 
subchapter  B  of  chapter  I.  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S  C.  1361-1407: 16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat  3500;  unless  otherwise  noted. 

2.  Sedion  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  family  indicated,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

$  17.12    Endangered  and  threatened  plants. 
*         *         •  *  « 


Species 


Scientrfic  name 


Commor  name 


Histonc  range 


Status      Wheolrsted 


Oriical 
tabitat 


Special 

rules 


Asteraceae — Aster  family: 
Tetrarnok>p>um  capi^are Pamakani 


..    U.SX(HI) 


566 


MA 


MA 


Dated:  September  9. 1994. 
Mollie  H.  Beattie. 
Director,  Fish  and  Wildlife  Senice. 
[FR  Doc  94-24280  Filed  9-29-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  931199-4042;  I.D.  092194B] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Manne  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Inseason  adjustment;  request  for 
comments. 

SUMMARY:  NMFS  issues  an  inseason 
adjustment  prohibiting  retention  of 
rockfish  species  of  the  genera  Sebastes 
and  Sebastolobus  by  vessels  using  trawl 
gear  in  the  Central  Regulatory  Area  of 
the  Gulf  of  Alaska  (GOA).  This  adion  is 
necessary  to  prevent  overfishing  of 
Pacific  ocean  perch  (POP). 

DATES:  Effective  12  noon,  Alaska  local 
time  (A.l.t.).  September  30. 1994.  until 
12  midnight.  A.l.t..  December  31. 1994. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 


p.m..  Alaska  local  time,  Odober  15, 
1994. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief.  Fisheries 
Management  Division.  Alaska  Region. 
NMFS.  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel,  or  be  delivered 
to  the  fourth  floor  of  the  Federal 
Building,  709  West  9th  Street,  Juneau, 
AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  GOA  (FMP)  prepared 
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by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Ad). 
Fishing  by  U.S.  vessels  is  governed  by 
regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  672. 

The  Magnuson  Act  requires  that 
conservation  and  management  measures 
prevent  overfishing.  The  1994 
overfishing  level  for  POP  in  the  Central 
Regulatory  Area  of  the  GOA  is 
established  by  the  final  1994 
specdfications  (59  FR  7647.  February  16. 
1994)  as  1.100  metric  tons  (mt)  and  the 
acceptable  biological  catch  as  850  mt. 
The  final  specifications  closed  directed 
fishing  for  POP  in  the  Central 
Regulatory  Area.  As  of  September  30. 
1994.  NMFS  anticipates  that  880  mt  of 
POP  will  have  been  caught. 

NMFS  prohibited  retention  of  POP  on 
August  24.  1994  (59  FR  44341). 
Substantial  trawl  fishing  effort  will  be 
directed  at  remaining  amounts  of 
groundfish  in  the  GOA  during  1994. 
These  fisheries  can  have  significant 
bycatch  of  POP. 

The  Director.  Alaska  Region.  NMFS, 
has  determined,  in  accordance  with 
§672.22(a)(l)(i)  and  (a)(4).  that  closing 
the  season  by  prohibiting  retention  of 
rockfish  species  of  the  genera  Sebastfs 
and  Sebastolobus  by  vessels  using  trawl 
gear  is  necessary  to  prevent  overfishing 
of  POP.  and  is  the  least  restrictive 
measure  to  achieve  that  purpose. 
Without  this  prohibition  of  retention, 
significant  incidental  catch  of  POP 
would  occur  by  operators  of  trawl 
vessels  seeking  to  retain  as  much 
rockfish  as  po.ssible  under  the  standards 
for  directed  fishing  §  672.20(g) 

Therefore.  NMFS  is  requiring  that 
further  catches  of  rockfish  species  of  the 
genera  St-bastes  and  Sebastolobus  by 
vessels  using  trawl  gear  in  the  Central 
Regulatory  Area  of  the  GOA  be  treated 
as  prohibited  species  under  ||  672.20(e) 
effe*  tive  from  12  noon.  A.l.t..  September 
30.  1994.  until  12  midnight.  Alt.. 
De<;ember31.  1994 

The  Assistant  Admini.strator  for 
Fisheries.  NOAA,  finds  for  good  cause 
that  providing  prior  notice  and  public 


comment  or  delaying  the  effective  date 
of  this  aciion  is  impracticable  and 
contrary  to  the  public  interest.  Without 
this  inseason  adjustment.  POP  in  the 
Central  Regulatory  Area  of  the  GOA  will 
be  overfished,  jeopardizing  the  long- 
term  capacity  of  that  stock.  Under 
§  672.22(c),  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
October  15,  1994. 

Classification 

This  action  is  taken  under  §672.22 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C  1801  etseq. 
Dated:  September  26. 1994. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service 
jFRDix;.  94-24 175  Filed  9-29-94;  8:45  am] 
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50  CFR  Part  675 

[Docket  No.  931100-^043;  I.D.  092794A] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
S«?rvice  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
AGENCY:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollocJ(  by  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAl).  This  action  is  ne<:essary  to 
prevent  exceeding  the  allowance  of  the 
total  allowable  catch  (TAG)  of  pollock 
for  the  offshore  component  in  the  Al. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t).  September  28,  1994,  until 
12  midnight,  Alt..  December  31.  1994. 
FOA  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 


economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  allowance  of  pollock  TAG  for 
vessels  catching  pollock  for  processing 
by  the  offshore  component  in  the  AI  was 
established  by  the  final  1994  initial 
groundfish  specifications  (59  FR  7656. 
February  16.  1994)  and  a  subsequent 
reserve  apportionment  (59  FR  21673, 
April  26.  1994)  as  34.031  metric  tons 
(mt). 

The  Direcior  of  the  Alaska  Region. 
NMFS,  (Regional  Director)  has 
determined,  in  accordance  with 
§  675.20(a)(8).  that  the  allowance  of 
pollock  TAG  for  the  offshore  component 
in  the  AI  soon  will  be  reached. 
Therefore,  the  Regional  Director 
established  a  directed  fishing  allowani:e 
of  32,831  mt  after  determining  that 
1,200  mt  will  be  taken  as  incidental 
catch  in  directed  fishing  for  other 
species  in  the  AI.  Consequently,  NMFS 
is  prohibiting  directed  fishing  for 
pollock  by  operators  of  vessels  catching 
pollock  for  processing  by  the  offshore 
component  in  the  AI  effective  from  12 
noon,  A.l.t.,  September  28,  1994,  until 
12  midnight,  A.l.t..  December  31, 1994. 

Directed  fishing  standards  for 
applicable  gear  types  may  befound  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §  675.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated  .S^-plember  27, 1994. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-24224  Filed  9-27-94;  2:52  pm| 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  putjiic  of  the  proposed 
issuance  of  rules  and  regi  ilations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  poor  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  53.  71.  82,  92.  94,  and  161 
[Docket  No.  87-090-2] 
RIN  0579-^A22 

Exotic  Newcastle  Disease  in  Birds  and 
Poultry;  Chlamydiosis  in  Poultry 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service^  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  that  would  revise 
completely  subpart  A  of  part  82  of  title 
9.  Code  of  Federal  Regulations, 
concerning  exotic  Newcastle  disease  in 
birds  and  poultry,  and  psittacosis  or 
ornithosis  in  poultry.  The  proposed  rule 
also  would  amend  parts  53,  71,  92,  94. 
and  161  of  title  9,  Code  of  Federal 
Regulations,  to  reflect  the  proposed 
amendments  to  part  82.  This  extension 
will  provide  interested  persons  with 
additional  time  in  which  to  prepare 
comments  on  the  proposed  rule. 
DATES:  Consideration  will  be  given  only 
to  written  comments  on  Docket  No.  87- 
090-1  that  are  received  on  or  before 
November  29, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  87- 
090-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington.  DC.  between 
8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
C.  M.  Groocock.  Senior  Staff 
Veterinarian.  Emergency  Programs  Staff. 
Veterinary  Services,  APHIS.  USDA. 
room  746.  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20872. 
(301)436-8240.' 

SUPPLEMENTARY  INFORMATION:  On  June 
28. 1994.  we  published  in  the  Federal 
Register  (59  FR  33214-33233,  Docket 
No.  87-090-1)  a  proposed  rule  that 
would  revise  completely  9  CFR  part  82. 
subpart  A,  concerning  exotic  Newcastle 
disease  in  birds  and  poultry,  and 
psittacosis  or  ornithosis  in  poultry.  The 
proposed  rule  would  also  amend  9  CFR 
parts  53,  71,  92,  94.  and  161  to  reflect 
the  proposed  amendments  to  part  82. 
Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
August  29.  1994.  During  the  comment 
period,  we  received  a  request  from  a 
State  Department  of  Agriculture  that  we 
extend  the  comment  period.  The 
commenter  stated  that  additional  time 
was  neces.sary  to  allow  interested 
parties  and  agencies  within  the  State  to 
evaluate  fully  and  respond  to  the 
proposed  rule.  In  response  to  this 
comment,  and  so  that  we  may  consider 
comments  received  after  August  29, 
1994,  we  are  reopening  and  extending 
the  public  comment  period  on  Docket 
No.  87-090-1  until  60  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  This  action  will  allow 
the  requestor  and  all  other  interested 
persons  additional  time  to  prepare 
comments. 

Authorit>-:  7  U.S.C.  147a.  ISOec.  161. 162. 
450.  and  1622;  15  U.S.C.  1828: 19  U.S.C. 
1306:  21  U.S.C.  102-105, 111-114,  tl4a. 
114a-l.  115-117. 120-126, 134a.  134b,  134c. 
134d,  134f.  135. 136. 136a.  612.  and  613;  31 
l.'.S.C.  9701;  42  U.S.C.  4331.  4332;  7  CFR 
2.17,  2.51.  and  371.2(d). 

Done  in  Washington.  DC.  thus  26th  day  of 
September. 

Terry  L.  Medley. 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  94-24231  Filed  9-29-94;  8:45  am] 
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DEPARTMENT  OF  TRANS^CRTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  94-NM-113-AD] 

Airipvortniness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  This  proposal  would 
require  modification  of  the  fixed  engine 
cowling  at  the  forward  and  aft  crane 
beam  attachment;  and  an  inspection  of 
the  forward  and  aft  crane  beam  to  detect 
surface  damage,  ar.d  repair,  if  necessary. 
This  proposal  is  prompted  by  several 
reports  of  rear  cabin  noise  (engine 
rumble)  during  flight  and  while  taxiing, 
which  may  have  been  caused  by  the 
interference  between  the  forward  and  aft 
crane  beams  and  the  fasteners  in  the 
fixed  engine  cowling.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  chafing  due  to 
normal  engine  vibration,  which  could 
result  in  structural  damage  to  the  engine 
mount  and  possible  separation  of  the 
engine  from  the  airplane. 
DATES:  Comments  must  be  received  by 
November  10,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
113-AD,  1601  Lind  Avenue.  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Tr&nsport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer. 
■Standardization  Branch,  ANM-113. 
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FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
{2l)f>)  227-2141:  fax  (200)  227-1320. 

SUPPtEMEMTARY  INFORMATION: 

CommeDls  Invited 

Inter»?sted  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communir^tions  shall 
identify  the  Rules  Docket  numlxir  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  spetiified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overnll  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postc:ard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-113-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  rommenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Traiwport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-113-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  9805S-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
the  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F28  Mark  0100 
series  airplanes.  The  RLD  advises  that  it 
has  received  several  reports  of  rear 
cabin  noise  (engine  rumble)  experienced 
on  these  airplanes  during  flight  and 
while  taxiing.  Investigation  revealed 
that  one  possible  cause  was  interference 
between  the  forward  and  aft  crane 
beams  and  the  fasteners  in  the  fixed 
engine  cowling.  Such  interference  could 
result  in  chafing  due  to  normal  engine 
vibration.  This  condition,  if  not 
corrected,  could  result  in  structural 


damage  to  the  engine  mount  and 
possible  separation  of  the  engine  from 
the  airplane. 

Fokker  has  issued  Service  Bulletin 
SBF 100-7 1-0 16.  dated  February  18, 
1994,  which  describes  procedures  for 
modification  of  the  fixed  engine  cowling 
at  the  forward  and  aft  crane-beam 
attachment;  and  a  visual  inspection  of 
the  forward  and  aft  crane  beam  to  detect 
surface  damage,  and  repair,  if  necessary. 
This  modification  entails  replacing 
fasteners  of  the  fixed  engine  cowling 
with  fasteners  of  a  different  type.  This 
modification  will  ensure  the  structural 
integrity  of  the  engine  mount.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  94-038 
(A),  dated  February  21.  1994.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  fixed  cowl  at  the 
forward  and  aft  crane-beam  attachment: 
and  performing  a  visual  inspection  of 
the  forward  and  aft  crane  beam  to  detect 
surface  damage,  and  repair,  if  necessary. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  83  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  90  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  and  modification,  and  that 
the  average  labor  rate  is  $55  per  work 
hour.  Required  parts  would  cost 
approximately  $75  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  he  $417,075,  or  $5,025  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
propvosal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ACXJRESSeS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  .\mendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-^  AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amerde<J] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker.  Docket  94-NM-113-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes,  serial  numbers  11244  through 
11438  inclusive,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  damage  to  the  engine 
mount  and  possible  separation  of  the  engine 
firom  the  airplane,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  15.000  total 
flight  hours,  or  within  3  months  after  the 


effective  date  of  this  AD.  whichever  occurs 
later,  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Fokker  Service  Bulletin 
SBFloa-71-016.  dated  February  18. 1994. 

(1)  Modify  the  fixed  engine  cowling  at  the 
forward  and  aft  crane-beam  attachment  in 
accordance  with  the  service  bulletin. 

(2)  Perform  a  visual  inspection  of  the 
forward  and  aft  crane  beam  to  detect  surface 
damage,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  surface  damage  is  found,  no  further 
action  is  required  by  paragraph  (a)(2)  of  this 
AD. 

(ii)  If  any  surface  damage  is  found,  prior  to 
further  flight,  repair  the  crane  Ijeam  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note:  Information  conceniing  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  mav  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  tx;  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFK 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
September  26.  1994. 
Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
IFR  Doc.  94-24202  Filed  9-29-94;  8:45  am) 
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Office  of  the  Secretary 

14  CFR  Part  254 

(Docket  No.  49330;  Notice  94-14] 

RIN  2105-AC07 

Domestic  Baggage  Liability 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 
action:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  The  Department  is  proposing 
to  amend  its  rule  governing  the  amount 
by  which  certain  U.S.  air  carriers  may 
limit  their  liability  to  passengers  for 
lost,  damaged,  and  delayed  baggage. 
This  action  is  in  response  to  a  petition 
by  Public  Citizen  and  Aviation 
Consumer  Action  Project  to  increase  the 
minimum  liability  limit  from  $1,250  to 
$1,850  per  pas.senger.  The  Department  is 


also  requesting  comment  on  two 
alternate  proposals:  (1)  to  raise  the 
minimum  limit  to  $1,850  with  a 
mechanism  that  automatically  provides 
for  periodic  future  increases,  or  (2)  to 
raise  the  minimum  liability  limit  to 
$2,000. 

DATES:  Conunents  are  requested  by 
November  29, 1994.  Late-filed 
comments  will  be  considered  only  to 
the  extent  practicable. 
ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk, 
Docket  No.  49330,  Department  of 
Transportation.  400  7th  Street,  SW, 
Room  4107,  Washington,  DC  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mobley  or  Joanne  Petrie,  Office  of 
Regulation  and  Enforcement,  Office  of 
the  General  Counsel,  U.S.  Department  of 
Transportation,  400  7th  Street  SW, 
Room  10424,  Washington,  DC  20590. 
(202) 366-9306. 

SUPPLEMENTARY  INFORMATION: 

Background 

Consumer  baggage  problems  in  air 
travel  remain  a  common  occurrence. 
Reports  submitted  to  the  Department  by 
the  major  airlines  indicate  that  over  2.2 
million  mishandled  baggage  reports 
were  filed  by  passengers  in  1993, 
although  it  is  unknown  how  many  of 
those  reports  resulted  in  claims  for 
compensation.  When  baggage  is  lost, 
damaged,  or  delayed,  the  airlines  are 
prohibited  by  federal  regulation  (14  CFR 
Part  254)  from  limiting  their  liability  to 
le.ss  th.nn  $1,250  per  passenger  for 
provable  damages.^ 

The  amount  of  the  minimum  liability 
limit  was  last  amended  by  a  final  rule 
effective  April  10,  1984,  issued  by  the 
Civil  Aeronautics  Board  (C^B)  before  its 
"sunset"  (ER-1374,  49  FR  5065, 
February  10, 1984).  The  $1,250  figure 
was  calculated  based  upon  the 
percentage  increase  in  the  Consumer 
Price  Index  for  all  Urban  Consumers 
(CPIU)  between  the  date  of  the  previous 
amendment  and  September  1983.  When 
setting  the  limit,  the  CAB  attempted  to 
balance  the  amount  necessary  to  cover 


the  value  of  most  passengers'  baggage 
while  still  allowing  the  airlines  to 
protect  themselves  from  extraordinar>' 
claims. 

On  December  22,  1993,  the 
Department  received  a  petition  for 
rulemaking  from  Public  Citizen  and 
Aviation  Consumer  Action  Project  to 
increase  the  minimum  liability  limit  in 
order  to  account  for  inflation  since  the 
1984  amendment.  The  petitioners 
suggest  that  the  limit  should  be  raised 
to  $1,850,  calculated  by  increasing  the 
current  $1,250  limit  proportionate  with 
the  increase  in  the  CPIU  fi-om  1983  until 
the  approximate  time  a  new  final  rule 
would  take  effect  (estimated  to  hn  one 
year  from  the  date  of  the  petition),  A 
letter  in  support  of  the  petition  was  filed 
by  Mr.  Michael  Kees,  a  consumer  who 
recently  suffered  a  loss  in  excess  of  the 
liability  limit,  who  asserts  that  a  more 
realistic  limit  today  would  be  $2,500. 

The  Bureau  of  Labor  Statistics  reports 
that  in  September  1983,  the  CPIU  was 
100.7  (using  a  1982-84  =  100  reference 
base).  As  of  April  1994.  the  CPIU  had 
increased  by  46.4  percent  to  147.4. 
Stated  differently,  the  purchasing  power 
of  a  $1,250  maximum  baggage  claim 
award  in  1983  had  eroded  to  $854  in 
April  1994  dollars.  To  keep  up  with  the 
46.4  percent  incruase  in  tiie  CPIU  as  of 
April  1994,  the  m.inimum  liability  limit 
would  have  to  increase  to  $1,830.  The 
Department  believes  that  in  addition  to 
the  direct  monetary  effect  on 
consumers,  an  unrealistically  low 
minimum  liability  limit  invites  the 
airlines  simply  to  pay  the  claims  rather 
than  to  address  the  cau.ses  of  lost, 
damaged,  and  delayed  baggage.  The 
Department  therefore  proposes  to  raise 
the  minimum  liability  limit  to  $1,850  as 
suggested  in  the  petition,  and  seeks 
comment  on  this  proposal.  Carriers  are 
requested  to  submit  the  following  data 
on  domestic  baggage  claims  for  calender 
year  1993  as  well:  (1)  the  total  number 
of  domestic  ^  baggage  claims  for 
reimbursement  and  the  total  amount 
claimed  (i.e.,  the  amount  that  the 
claimants  requested);  (2)  the  total 
amount  paid  by  the  carrier  in  settling 
those  claims;  and  (3)  the  number  and 
total  dollar  amount  of  such  claims  that 
exceeded  $1,250,  and  the  number  and 
total  dollar  amount  that  e.xceeded 
$1,850.  This  information  will  help  the 
Department  to  assess  the  economic 
burden  of  the  proposal  on  the  affected 
airlines. 


'  The  rule  applies  lo  flights  on  large  aircraft 
(aircraft  designed  to  carry  more  than  60  passengers), 
and  to  any  flight  segment  included  on  the  same 
ticket  as  a  flight  segment  using  large  aircraft. 


•  A  "domestic"  claim  for  this  purpose  is  one  thai 
is  subject  to  Part  254.  For  example,  s  claim 
concerning  a  problem  that  occurred  on  a  domestic 
segment  of  an  international  trip  would  not  t>e 
included  since  such  transportation  is  governed  bi 
the  Warsaw  Convention  rather  than  bv  Pari  254. 
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In  addition  to  the  proposal  to  increase 
the  minimum  ha^^^age  liability  limit  to 
$1,850.  the  Department  requests 
comment  on  two  alternate  proposals:  (1) 
to  raise  the  minimum  limit  to  $1,850 
with  a  mechanism  that  automatically 
provides  for  periodic  future  increases, 
or  (2)  to  raise  the  minimum  liability 
limit  to  $2,000. 

The  first  alternate  proposal  is  an 
automatic  adjustment  of  the  minimum 
liability  limit  every  other  year. 
calculated  in  proportion  to  any  change 
in  the  CPIU.  When  the  minimum 
liability  limit  was  last  amended  in  1984, 
the  CAB  considered  and  rejected  a  rule 
that  would  automatically  adjust  the 
liability  limit  l>ased  on  some  specified 
economic  measure.  The  CAB  believed 
that  such  an  approach  might  be  unduly 
confusing  for  consumers  and  that  it 
would  be  administratively  burdensome 
on  carriers  to  constantly  revise  tickets 
and  internal  guidance.  The  Department 
requests  comment  on  whether,  with  the 
increasing  sophistication  of  and  reliance 
on  computers,  periodic  adjustment  of 
the  minimum  liability  limit  would  pose 
less  of  a  burden  on  the  industry  today. 
A  more  frequent  adjustment  would 
make  the  limit  more  responsive  to 
chan>;es  in  the  economy.  Comment  is 
also  requested  on  whether  there  would 
he  a  need  to  provide  for  additional 
public  comment  before  each  adjustment 
rather  than  simply  announcing  each 
new  rate  by  publication  in  the  Federal 
Register,  and  whether  there  is  some 
other  method  that  would  be  preferable 
to  changes  in  the  CPIU  for  calculating 
appropriate  future  changes  in  the 
minimum  liability  limit.  As  indicated 
above,  the  CPIU  was  the  basis  used  by 
the  CAB  to  calculate  the  1984  increase 
to  $1,250.  Prior  to  1984.  the  CPIU  was 
considered,  along  with  actual  baggage 
claim  data,  to  set  the  minimum  liability 
limit.  That  data  has  not  been  colleded 
since  the  deregulation  of  the  airline 
industry. 

The  Department  also  requests 
comment  on  its  second  alternate 
proposal,  to  increase  the  minimum 
baggage  liability  limit  to  $2,000.  Under 
the  current  system,  which  includes 
notice  requirements,  passengers  are 
expected  to  be  aware  of  the  minimum 
limit  and  not  pack  any  items  of  greater 
value  in  their  luggage  unless  they  desire 
to  purchase  excess  valuation  or  are 
personally  willing  to  incur  the  risk.  This 
is  not  to  say  that  carriers  would 
automatically  pay  $2,000  to  passengers 
claiming  lost,  damaged,  or  delayed 
baggage.  We  wish  to  make  clear  that,  as 
is  the  case  today,  our  proposal  would 
set  the  amount  below  which  carriers 
could  not  limit  their  potential  liability 
for  provable  damages.  Thus,  carriers 


could  still  decline  to  pay  unjustified 
claims  or  pay  only  for  damages  actually 
shown.  A  $2,000  limitation  would  have 
the  advantages  of  covering  most  items 
passengers  are  likely  to  pack  in  baggage, 
and  being  easy  for  passengers  to 
remember  because  it  is  a  round  number. 
A  collateral  beneHt  of  a  $2,000 
minimum  limit  would  be  that,  in  the 
event  of  future  inflation,  the  limit  would 
not  become  obsolete  soon  after  issuance. 
It  would  also  allow  longer-term 
planning  than  an  $1,850  limit,  which 
might  reduce  administrative  costs  to  the 
airlines  for  training,  ticket  stock,  and 
computer  programming. 

The  Department  recognizes  that 
carriers  will  require  some  period  of  time 
to  use  up  existing  ticket  stock,  print  new 
tickets,  and  implement  other  necessary 
changes  under  any  of  the  alternatives. 
The  Department  seeks  comment  on 
whether  60  days  from  issuance  of  a  final 
rule  is  a  sufficient  time  for 
implementation.  In  the  case  that  excess 
ticJiet  stock  poses  a  particular  problem 
for  the  airlines,  the  Department  requests 
comment  on  whether  the  use  of  a  sticker 
or  an  addendum  stuffed  in  the  ticket 
envelope  would  provide  adequate 
notice  of  the  new  limit.  The  Department 
also  seeks  comment  on  whether  a 
bifurcated  implementation  would  be 
feasible  (e.g..  new  minimum  dollar  limit 
effective  in  30  days;  implementation  of 
revised  notice  requirement  effective  in 
60  days,  or  upon  exhaustion  of  existing 
ticket  stock).  In  the  case  that  the 
automatically  adjusting  limit  is  selected, 
the  Department  requests  comment  on 
whether  a  30-day  implementation 
period  would  be  sufficient  for  future 
adjustments  under  that  proposal.  In  any 
event,  in  view  of  the  publication  of  the 
instant  proposal,  the  Department 
encourages  carriers  to  exercise  prudence 
in  placing  large  orders  for  ticket  stock  or 
ticket  jackets. 

The  notice  requirement  has  been 
clarified  to  better  explain  that  written 
notice  of  the  liability  limit  must  be 
provided  whenever  air  transportation  is 
sold,  whether  or  not  the  airline  actually 
issues  a  ticket  to  the  passenger.  This  is 
in  response  to  the  recent  switch  to  a 
ticket  less  system  by  a  few  carriers. 
Written  notice  must  still  be  provided  to 
the  passenger  in  conjunction  with  the 
sale  of  the  travel,  even  though  there  is 
no  traditional  "ticket"  that  the  notice 
can  be  printed  on.* 

Regulatory  Analjrses  and  Notices 

The  Department  has  determined  that 
this  action  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  or 
binder  the  Department's  Regulatory 
Policies  and  Procedures.  A  regulatory 
evaluation  that  examines  the  projected 


costs  and  impacts  of  the  proposal  has 
been  pLicud  in  the  docket.  The 
Depanit  'nt  certifies  that  this  rule,  if 
adopt*-',   would  not  have  a  significant 
econoii  .1.  impact  on  a  substantial 
numb*  r  r.t  small  entities.  Few  airlines 
are  cla>-.ified  as  small  entities.  However, 
since  the  rule  could  apply  to  small 
carriers  to  the  extent  that  they  interline 
with  large  carriers,  the  Department 
seeks  comment  on  whether  there  are 
unidentiHed  small  entity  impacts  that 
should  be  considered.  If  comments 
provide  information  that  there  are 
significant  small  entity  impacts,  the 
Department  will  prepare  a  regulatory 
flexibility  analysis  at  the  final  rule  stage. 
The  Department  doeo  not  believe  that 
there  would  be  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  assessment. 

List  of  Subjects  in  14  CFR  Part  234 

Air  carriers.  Consumer  protection. 
Freight,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  14  CFR  Part  254  as  follows: 

PART  254— {AMENDED] 

1.  The  authority  citation  for  Part  254 
continues  to  read  as  follows: 

Authority:  Sees.  204,  403,  404.  and  411, 
Pub.  L.  85-726,  as  amended.  72  Stat.  743. 
758.  760.  769.  49  U.S.C.  1324.  1373.  1374. 
1381. 

2.  Section  254.4  would  be  revised  to 
read  as  follows: 

§254.4     Garner  liability. 

On  any  flight  segment  using  large 
aircraft,  or  on  any  flight  segment  that  is 
included  on  the  same  ticket  as  another 
flight  segment  that  uses  large  aircraft,  an 
air  carrier  shall  not  limit  its  liability  for 
provable  direct  or  consequential 
damages  resulting  from  the 
disappearance  of,  damage  to,  or  delay  in 
delivery  of  a  passenger's  personal 
property,  including  baggage,  in  its 
custody  to  an  amount  less  than  $1850 
for  each  passenger. 

3.  Section  254.5  would  be  revised  to 
read  as  follows: 

§  2S4.5     Nottce  reQulrefr>ent 

On  any  flight  segment  using  large 
aircraft,  or  on  any  flight  segment  that  is 
included  on  the  same  ticket  as  another 
flight  segment  that  uses  large  aircraft,  an 
air  carrier  shall  provide  to  passengers, 
by  conspicuous  written  material 
included  on  or  with  its  ticket  or  other 
written  notice  that  is  issued  in 
conjunction  with  the  sale  of  the 
transportation,  either: 


(a)  Notice  of  any  monetary  limitation 
on  its  baggage  liability  to  passengers;  or 

(b)  The  following  notice:  "Federal 
^    rules  require  any  limit  on  an  airline's 

baggage  Habihty  to  be  at  least  $1850  per 
passenger." 

Abemative  Proposal  1 

4.  Section  254.4  would  be  revised  to 
read  as  follows: 

§254  4    Carrier  liability 

On  any  flight  segment  using  large 
aircraft,  or  on  any  flight  segment  that  is 
included  on  the  same  ticket  as  another 
flight  segment  that  uses  large  aircraft,  an 
air  carrier  shall  not  limit  its  liability  for 
provable  direct  or  consequential 
damages  resulting  from  the 
disappearance  of,  damage  to,  or  delay  in 
delivery  of  a  passenger's  personal 
property,  including  baggage,  in  its 
custody  to  an  amount  less  than  the 
current  Federal  Minimum  Liability 
Limit  per  passenger  that  is  in  effect  on 
the  date  of  the  flight.  The  Federal 
Minimum  Liability  Limit  will  be  re- 
calculated every  other  year,  based  on 
he  percentage  change  in  the  Consumer 
Price  Index  for  All  Urban  Consumers 
since  the  previous  adjustment,  and 
published  in  an  announcement  in  the 
Federal  Register. 

5.  Section  254.5  would  be  revised  to 
read  as  follows: 

§  254.5    Notice  requirement 

On  any  flight  segment  using  large 
aircraft,  or  on  any  flight  segment  that  is 
included  on  the  same  ticket  as  another 
flight  segment  that  uses  large  aircraft,  an 
air  carrier  shall  provide  to  pa.ssengers, 
by  conspicuous  written  material 
included  on  or  with  its  ticket  or  other 
written  notice  that  is  issued  in 
conjunction  with  the  sale  of  the 
transportation,  either: 

(a)  Notice  of  any  monetary  limitation 
on  its  baggage  liability  to  passengers;  or 

(b)  The  following  notice:  "Federal 
rules  currently  require  any  limit  on  an 
airline's  baggage  Uability  to  be  at  least 
[insert  the  cnirrent  Federal  Minimum 
Liability  Limit  in  effect  on  the  date  the 
notice  is  provided)  per  passenger."  This 
limit  is  periodically  revised  by  the 
Department  of  Transportation  based  on 
changes  in  the  Consumer  Price  Index  for 
All  Urban  Consumers.  Therefore,  a 
different  limit  may  be  in  effect  on  the 
dateof  your  flight. 

Alternative  Proposal  2 

6.  Set.tion  254.4  would  be  revised  to 
read  as  fc!!ows: 

§  254.4    Gamer  liabriity. 

On  any  flight  segment  using  large 
aircraft,  or  on  any  flight  segment  that  is 


included  on  the  same  ticket  as  another 
flight  segment  that  uses  large  aircraft,  an 
air  carrier  shall  not  limit  its  liability  for 
provable  direct  or  consequential 
damages  resulting  frora  the 
disappearance  of,  damage  to,  or  delay  in 
delivery  o(  a  passenger  s  persona) 
prt^perty,  including  baggage,  in  its 
custody  to  an  amount  less  than  $2000 
for  each  passenger. 

7.  Section  254.5  would  be  revised  to 
read  as  follows; 

§  254.5    Wotice  requirement 

On  any  flight  segment  using  large 
aircraft,  or  on  any  flight  segment  that  is 
included  on  the  same  ticket  as  another 
flight  segment  that  uses  large  aircraft,  an 
air  carrier  shall  provide  to  passengers, 
by  conspicuous  written  material 
included  on  or  with  its  ticket  or  other 
written  notice  that  is  issued  in 
conjunction  with  the  sale  of  the 
transportation,  either: 

(a)  Notice  of  any  monetary  Umilation 
on  its  baggage  liability  to  passengers;  or 

(b)  The  Tallowing  notice;  "Federal 
rales  require  any  limit  on  an  airline's 
baggage  liability  to  be  at  least  S2000  per 
passenger." 

issued  in  Washington,  DC  on  September 
26.  1994. 

Patrick  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 

httenuitionol  Affairs. 

(PR  Doc.  94-24168  Filed  9-29-94:  8:45  anil 
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14  CFR  Part  255 
[Docket  No.  48808] 

Computer  Reservations  System  (CRS) 
Regulations 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Termination  of  proceeding  on 
petition  for  rulemaking  on  rules 
governing  computer  reservations 
systems. 

SUMMARY:  The  Department  is  granting  a 
request  by  the  American  Society  of 
Travel  Agents  (ASTA)  that  ASTA  be 
allowed  to  withdraw  its  petition  for  a 
rdlemaking  to  amend  the  Department's 
rules  on  computer  reservations  systems 
(CRSs).  ASTA  had  asked  the 
Department  to  amend  its  CRS  rules  (14 
CFR  Part  255)  to  include  a  prohibition 
against  the  inclusion  of  lost  booking  fees 
in  the  damages  recoverable  by  a  CRS 
vendor  when  a  travel  agency  breaches 
its  contraa  for  CRS  services  before  the 
end  of  the  contract's  term.  ASTA  is  now 
asking  the  Department  for  leave  to 
withdraw  its  petition  on  the  ground  that 
the  largest  CRS  vendor  has  agreed  to 


change  its  CRS  contract  practices  in  a 
way  which  will  eliminate  ASTA's  need 
for  a  rulemaking. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel.  400  Seventh  St.  S.W.. 
Washington.  D.C.  20590,  (202)  366- 
4731. 

SUPPLEMENTARY  INFORMATION:  In  the 
United  States  travel  agencies  sell  the 
great  majority  of  all  airline  tickets.  In 
selling  air  transportation  (and  other 
travel  services)  travel  agencies  primarily 
rely  on  computer  reservations  systems 
-to  find  out  what  airline  senices  and 
fares  are  available  for  their  customers,  to 
make  bookings,  and  to  issue  tickets. 
Each  of  the  CRSs  operating  in  the 
United  States  is  owned  by  one  or  more 
airlines  or  airline  holding  ctKnpanies. 
The  nature  of  the  CRS  and  the  airline 
businesses  gives  each  operator  of  a  CRS 
("the  vendor")  a  significant  ability  to 
prejudice  the  competitive  position  of 
other  airlines  and  to  limit  the 
information  on  airline  services  given 
travel  agencies  and  their  custoniers.  The 
Civil  Aeronautics  Board,  the  agency 
which  had  been  rK.sponsible  for  airline 
economic  regulation  through  1934. 
therefore  adopted  rules  regulating  CRS 
operations  under  section  411  of  the 
Federal  Aviation  Act  ("the  Act"),  49 
U.S.C  1381.  Two  years  ago  we  revised 
those  rules  to  further  protect  airline 
competition.  14  CFR  Part  255.  adopted 
by  57  FR  43780  (September  22,  1992). 

One  of  the  major  issues  in  our 
rulemaking  concem^-d  the  contract 
terms  sought  by  CRS  vendors  from 
travel  agencies  using  a  CRS 
("subscribers '),  since  severe) 
commonly-used  contract  terms 
restricted  the  subscribers'  ability  to  add 
or  switch  systems.  We  revised  our  CRS 
rules  to  prohibit  certain  subscriber 
contract  clauses  that  appeared  to 
unreasonably  int^fere  with  a  travel 
agency's  ability  to  use  mcwe  than  one 
system,  but  we  did  not  adopt  other 
proposals  for  regulating  subscnber 
contracts. 

A  number  of  parties  in  the  rulemakinij 
had  complained  that  vendors  made  it 
difficult  for  subscribers  to  switch 
systems  before  the  end  of  the  term  of 
their  CRS  contract  by  making  a 
subscriber  liable  for  substantial 
liquidated  damages  if  it  breached  the 
contract.  The  liquidated  damages 
formulas  used  by  the  vendors  fvpically 
included  an  element  for  "lost  booking 
fees."  Booking  fees — the  fees  paid  by 
airhnes  and  other  travel  suppliers 
whenever  an  agei>cy  uses  a  system  to 
book  a  travel  service — provide  most  of 
each  vendor's  CRS  revenues.  Lost 
booking  fees  are  the  amount  of  booking 
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Ws  the  vendor  wouil  have  received  if 
the  subscriber  had  continued  to  use  its 
system  during  the  remaining  term  of  the 
contract.  In  calculating  lost  booking  fees 
the  vendor  typically  assumed  that  the 
subscriber  would  have  used  its  system 
for  most  of  its  bookings.  The  inclusion 
nf  lost  booking  fees  in  the  damages  due 
a  vendor  on  a  subscriber's  breach  of 
contract  greatly  increases  the  damages 
obtainable  by  the  vendor  from  the 
subscriber  and  thereby  makes  it  much 
more  costly  for  an  agency  to  breach  its 
CRS  contract. 

While  we  decided  not  to  adopt  a 
prohibition  against  the  inclusion  of  lost 
booking  fees  in  liquidated  damages,  we 
stated  that  our  rules  were  intended  to 
give  travel  agencies  the  ability  to  use 
more  than  one  system  and  that  therefore 
no  vendor  should  expect  a  subscriber  to 
u.se  its  system  for  most  of  the  agency's 
bookings  during  the  term  of  the 
contract.  No  vendor  could  therefore 
reasonably  expect  that  a  subscriber 
contract  would  produce  a  substantial 
flow  of  booking  fees.  As  a  result,  we 
concluded  that  the  contract  law 
principles  governing  liquidated 
damages  would  make  unenforceable  any 
contract  that  required  a  subscriber  to 
pay  damages  based  on  lost  booking  fees 
57  FR  43827-43828. 

ASTA.  the  nation's  largest  travel 
agency  trade  association,  filed  a  petition 
for  rulemaking.  ASTA  urged  us  to  adopt 
an  express  prohibition  against  the 
inclusion  of  lost  booking  fees  in 
liquidated  damages  clau-ses.  ASTA 
alleged  that  American  Airlines'  Sabre 
system  was  continuing  to  use  such 
contract  clauses  since  American  argued 
that  its  contract  terms  were  consistent 
with  our  rules.  ASTA  proposed  that  we 
amend  §  255.8  of  our  rules  by  adding  a 
subsection  that  would  prohibit  a  vendor 
from  requiring  a  subscriber  to  pay 
liquidated  damages  to  the  extent  that 
the  damages  enable  the  vendor  to 
recover  from  the  subscriber  the  booking 
fees  that  the  vendor  would  have 
obtained  from  participating  airlines. 

Two  vendors,  Worldspan  and  System 
One  Direct  Access,  filed  answers 
supporting  ASTA's  petition,  while 
American  opposed  it.  American  asserted 
that  its  contract  provision  was  merely  a 
means  of  enforcing  its  productivity 
pricing  formula,  that  the  Department 
determined  in  the  rulemaking  that 
productivity  pricing  (a  form  of  pricing 
that  reduces  a  subscriber's  CRS  fees 
when  it  increases  its  use  of  the  CRS) 
was  permissible,  and  that  the  American 
contract  provision  as  a  practical  matter 
could  not  keep  an  agency  from  using 
another  system. 

The  Department  invited  other  persons 
to  Hie  comments  on  ASTA's  petition.  58 


FR  41068  (August  2,  1993).  In  response. 
System  One,  Worldspan,  Delta  Air  Lines 
(a  Worldspan  partner).  Air  France,  and 
three  travel  agencies  (Hewins  Travel 
Consultants,  Travelbound,  Inc.,  and 
WTT,  Inc..  d/b/a  Woodside  Travel 
Trust)  filed  comments  supporting 
ASTA's  proposal  or  similar  restrictions 
on  vendor  subscriber  contracts. 
American  again  opposed  such 
proposals.  Apollo  Travel  Services,  the 
marketing  arm  of  the  second  largest  U.S. 
CRS,  Galileo,  stated  it  was  taking  no 
position  on  ASTA's  proposal  but  took 
issue  with  WTT's  alleged 
misdescription  of  Apollo's  subscriber 
contracts.  In  its  comments  the  Orient 
Airlines  Association  asked  us  to  begin  a 
rulemaking  on  other  CRS  issues. 
However,  ASTA  has  moved  to 
withdraw  its  rulemaking  petition  on  the 
ground  that  American  had  agreed  with 
ASTA  that  in  future  subscriber  contracts 
American  would  substitute  an  actual 
damages  clause  for  a  liquidated  damages 
clause  and  that  American  would  give  its 
subscribers  the  option  of  replacing  the 
liquidated  damages  clause  in  their 
existing  contracts  with  an  actual 
damages  clause.  American  would  take 
these  steps  within  thirty  days  of  our 
dismissal  of  ASTA's  rulemaking 
petition.  Since  American's  agreement 
had  eliminated  the  cause  of  ASTA's 
request  for  a  rulemaking.  ASTA  wishes 
to  withdraw  its  petition. 

Despite  ASTA's  request  for 
withdrawal.  System  One  and  Worldspan 
contend  that  ASTA's  agreement  with 
American  should  not  keep  us  from 
proposing  new  rules  on  subscriber 
contracts.  They  contend  that  American 
could  demand  lost  booking  fees  as  part 
of  its  actual  damages  and  that 
American's  productivity  pricing  formula 
requires  subscribers  to  guarantee  that 
American  will  receive  booking  fees 
during  the  term  of  their  contracts.  WTT, 
a  consortium  of  very  large  travel 
agencies,  initially  filed  a  pleading 
opposing  ASTA's  motion  to  withdraw 
its  petition.  However,  WTT  later  stated 
that  it  wished  to  withdraw  that 
opposition.  WTT,  whicb  prefers  market 
solutions  to  business  problems,  has 
learned  that  American  is  willing  to 
negotiate  changes  in  its  subscriber 
contracts  with  some  agencies.  In  WTT's 
opinion,  this  means  that  regulatory 
action  is  no  longer  necessary. 

We  will  grant  ASTA's  motion  to 
withdraw  its  petition  for  rulemaking, 
and  we  will  terminate  this  proceeding. 
We  do  not  believe  that  we  should  begin 
a  rulemaking  of  the  kind  sought  by 
Worldspan,  System  One,  Delta,  and  the 
two  smaller  agencies  at  this  time,  even 
though  their  comments  have  cited 
practices  by  American  and  Apollo  that 


may  be  troublesome.  However,  we  do 
not  now  have  detailed  knowledge  on  th^ 
effects  of  our  revised  CRS  rules,  which 
became  effective  less  than  two  years 
ago,  nor  on  other  changes  that  may  have 
affected  the  operation  of  the  CRS  and 
airline  businesses.  Rather  than  begin  a 
rulemaking,  we  prefer  to  begin  an 
informal  investigation  into  these  issues 
In  that  investigation  we  are  seeking 
information  from  vendors,  airlines, 
travel  agency  groups  and  individual 
agencies,  and  other  persons  with 
knowledge  of  CRSs  and  related  airline 
marketing  issues. 

That  investigation  should  give  us 
sufficient  knowledge  to  determine 
whether  we  should  propose  changes  to 
the  rules  and,  if  so.  what  kind  of 
changes,  just  as  our  last  rulemaking 
relied  heavily  on  the  examination  of  the 
CRS  business  undertaken  by  the 
Secretary's  Task  Force  on  Competition 
in  the  Domestic  Airline  Industry. 
Airline  Marketing  Practices:  Travel 
Agencies,  Frequent  Flyer  Programs,  and 
Computer  Reserx-ation  Systems 
(February  1990),  cited  at  57  FR  43782. 
As  part  of  that  informal  investigation, 
we  are  issuing  an  order  requiring  the 
vendors  to  provide  us  with  certain 
information  and  inviting  vendors, 
airlines,  travel  agencies,  and  other 
interested  persons  to  meet  with  our  staff 
to  discuss  the  issues.  Our  dismissal  of 
ASTA's  petition,  of  course,  will  not 
prevent  us  from  instituting  a  new 
rulemaking  on  CRS  issues  if  we  find  one 
warranted. 

Issued  in  Washington,  D.C.  on  September 
26, 1994 

Patrick  V.  Murphy. 

Acting  Assistant  Secretary  of  Transportation 
for  Aviation  and  International  Affairs. 
(PR  Doc.  94-24167  Filed  9-29-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 

Firearms 

27  CFR  Part  24 

[Notice  No.  800] 

RIN:  1512-AA89 

Materials  and  Processes  Authorized 
tor  ttie  Production  of  Wine  and  for  the 
Treatment  of  Juice,  Wine  and  Distilling 
Material  (93F-059P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms  (ATF),  Department  of  the 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  solicits  comment 
(mm  winemakers,  consumers  and  other 
interested  pwrties  as  to  whether, 
pursuant  to  the  provisions  of  Section 
5382  of  the  Internal  Revenue  Code  of 
1986,  the  use  of  certain  materials  and 
processes  is  acceptable  in  "good 
commercial  practice"  in  the  production, 
cellar  treatment,  and  finishing  of  wine. 
If  these  new  materials  and  processes  are 
found  to  be  acceptable,  then  a  final  rule 
will  be  published  adding  these  new 
materials/processes  to  the  wine 
regulations. 

DATES:  Written  comments  to  this 
document  must  be  received  by 
November  29,  1994. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221,  Washington,  DC  20091-0221 
(Attn:  Notice  No.  800).  Copies  of  the 
proposed  regulation  and  any  written 
comments  received  will  be  available  for 
public  inspection  dunng  normal 
business  hours  at:  ATF  Reading  Room, 
Office  of  Public  Affairs  and  Disclosure, 
Room  &480,  B50  Massachusetts  Avenue. 
NW,  Washington.  DC. 
FOR  FURTHER  tNf  OHMATIOM  CONTACT: 
Robert  White.  Coordinator,  Wine  and 
Beer  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  650^ 
Massachusetts  Avenue,  NW, 
Washington,  DC  20226  (202-927-«230). 

SUPPt-EMENTARY  INFORMATION: 
Background 

Several  members  of  the  wine  industry 
have  recently  petitioned  ATF  for 
approval  of  the  u.se  of  3  wine  treating 
processes  and  1  wine  treating  material 
in  the  production,  cellar  treatment,  and/ 
or  finishing  of  wine.  Only  one  of  the 
processes,  the  spinning  cone  column,  is 
new  and  would  be  used  to  reduce  the 
ethyl  alcohol  content  of  wine  or  to 
remove  off  flavors  in  wine.  The  other 
two  processes  are  not  new  but  either 
would  be  u.sed  in  combination  or  would 
be  used  for  a  different  purpose  or  at  a 
different  limitation  than  previously 
authorized.  The  processes  to  be  used  in 
combination  are  reverse  osmasis  and 
ion  exchange  and  would  be  used  to 
remove  excess  volatile  acidity  from 
wine.  The  process  which  would  be  used 
at  a  different  limitation  is  ultrafiltration. 
And  finally,  the  new  wine  treating 
material,  urease  enzyme,  would  be  used 
to  reduce  lu-ea  in  wine,  thereby  reducing 
the  possibility  of  ethyl  carbamate 
formation  during  wine  storage. 

Wine  Treating  Processes 

Spinning  Cone  Column 

The  spinning  cone  column  (SCC)  is  a 
gas-liquid  contacting  device  which  can 


proc-ess  a  n-ide  range  of  products 
including  slurries  v»rith  very  high  solids 
contents.  It  is  a  multi-stage  mass  transfer 
device  consisting  of  a  series  of 
alternating  stationary  and  rotary 
truncated  cones.  During  its  operation 
the  product  is  fed  at  the  top  of  the 
column  ar*d  then  flows  down  the  upper 
surface  of  the  stationary  cones  under  the 
influence  of  gravity  and  moves  across 
the  upper  surface  of  the  rotating  cones 
in  a  thin  film  due  to  the  applied 
cerrtrifugal  force.  The  stripping  gas 
enters  the  bottom  of  the  column  and 
flows  counter  current  to  the  liquid 
phase  in  the  spaces  between  the  fixed 
and  rotating  cones. 

The  petitioners  who  have  requested 
ATF  to  approve  the  use  of  the  SCC  wish 
to  use  it  in  the  production  of  low 
alcohol  vtrine.  as  well  as  to  remove  off 
flavors  in  wine  (e.g.  volatile  acidity, 
ethyl  acetate,  hydrogen  suHide,  etc.). 

In  the  production  of  low  alcohol 
wine,  the  feed  wine  is  initially  run 
through  the  SCC  to  recover  the  volatile 
wine  flavor  essence.  In  the  second  stage 
of  processing,  the  flavor  essence 
reduced  wine  is  run  through  the  SCC  to 
reduce  the  alcohol  in  the  wine  to  the 
desired  level.  The  essence,  which  has 
previously  been  removed,  is  then  added 
back  to  the  alcohol  reduced  wine  to 
make  a  low  alcohol  wine  which, 
according  to  the  petitioners,  retains 
much  of  its  original  flavor.  The  alcohol 
which  has  been  removed  from  the  wine 
can  then  either  be  used  in  accordance 
with  law  and  regulations  or  be 
destroyed. 

Treatment  of  wine  utilizing  the  SCC 
to  remove  off  flavors,  or  to  reduce  the 
alcc^ol  content  of  the  wine,  may  not 
alter  the  vinous  character  of  the  wine. 
Otherwise,  the  wine  would  no  longer  be 
considered  standard  wine. 

Since  the  separation  of  alcohol  from 
a  fermented  substance  is  considered  to 
be  a  distilling  process,  SCC  operations 
cannot  be  conducted  at  winery  premises 
but  must  instead  take  place  at  distilled 
spirits  plant  premises. 

In  1991,  approval  was  given  for 
several  industry  members  to  experiment 
with  the  SCC.  Since  then,  a  few  industry 
members  llave  been  given  permission, 
pending  the  final  outcome  of  the 
rulemaking  process,  to  commercially 
produce  reduced  alcohol  wine  and 
dealcoholized  wine  using  the  SCC 
ptocess  under  the  following  conditions: 

1.  The  SCC  removal  of  any  alcohol 
from  the  wine  will  be  done  on  DSP 
premises. 

2.  Records  will  be  maintained  for  each 
lot  of  wine  put  through  the  SCC  and  the 
fractions  derived  from  such  wine 
showing  the  date,  quantity,  and 
disposition  of  each  fraction. 


3.  In  the  production  of  reduced 
alcohol  standard  wines  using  the  SCC, 
the  same  amount  of  essence  will  be 
added  back  to  any  lot  of  wine  as  was 
originally  removed. 

4.  Proprietors  must  contact  their  ATF 
Area  Supervisor  prior  to  the  destruction 
of  any  alcohol  or  other  fractions  derived 
from  the  SCC  process. 

Other  persons  wishing  to  use  the  SCC 
technology  to  produce  low  alcohol  and/ 
or  dealcoholized  wines,  or  to  remove  off 
flavors  from  wine,  should  submit  letter 
applications  to  ATF  requesting 
permission  to  do  so.  If  it  is  determined, 
through  this  rulemaking  process,  that 
the  use  of  the  SCC  technology  is  in 
accordance  with  "good  commercial 
practice."  the  SCC  process  will  be 
added  to  27  CFR  24.248  at  which  time 
no  further  letter  applications  will  be 
required  for  its  use. 

Beverse  Osmosis  and  Ion  Exchange 

One  industry  member  requested  ATF 
to  approve  the  use  of  reverse  osmosis 
and  ion  exchange  in  combination  to 
remove  volatile  acidity  (VA)  from  bulk 
wine.  The  pjrocess  comkunes  two 
technologies  already  widely  in  use  in 
the  wine  industry. 

The  process  involves  utilizing  reverse 
osmosis  to  separate  wine  into  various 
components  and  then  using  ion 
exchange  to  remove  VA.  The  wine 
components,  minus  the  VA.  would  then 
be  recombined  in-line  to  form  the 
original  wine  minus  the  VA.  The  whole 
process  takes  place  in  a  closed  system. 

Regulations  at  27  CFR  24.248  are 
currently  broad  enough  to  allow  ion 
exchange  to  be  used  to  remove  volati  le 
acidity  from  wine  or  from  various 
components  of  wine.  However,  this 
section  of  regulations  does  not  currently 
authorize  reverse  osmosis  to  be  used  for 
anything  other  than  to  reduce  the  ethyl 
alcohol  content  of  wine.  The  regulation 
change  that  is  being  proposed  in  this 
document  will  allow  reverse  osnu>sis  to 
also  be  used  to  remove  off  flavors  in 
wine,  which  would  enable  it  to  be  used 
as  part  of  an  overall  process  in  a  closed 
system  to  remove  VA  from  wine. 

Normally,  reverse  osmosis  must  be 
done  on  distilled  spirits  plant  premises 
because  it  is  considered  a  distilling 
process  resulting  in  a  distilled  spirits 
by-product.  However,  in  this  case,  the 
various  components  of  wine  will  only 
be  created  temporarily  in  a  closed 
system  and  will  be  immediately 
recombined  in-line  to  reconstitute  the 
original  wine  minus  VA.  ATF  has 
concluded  that  this  type  of  reverse 
osmosis  may  be  conducted  on  bonded 
winery  premises  since  no  separate 
distilled  spirits  product  is  created  as  a 
final  product  or  by-product. 
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Absolutely  no  accumulation  of  ethyl 
alcohol  outside  the  closed  system  will 
be  allowed.  Such,  accumulation  of  an 
ethanol  solution  on  winery  premises 
would  subject  the  proprietor  to  the 
distilled  spirits  tax  of  $13.50  per  proof 
gallon  imposed  by  Section  5001  of  the 
Internal  Revenue  Code. 

ATF  has  approved  the  application 
from  the  industry  member,  pending  the 
final  outcome  of  the  rulemaking 
process,  to  use  these  two  processes  in  a 
closed  system  to  remove  VA  from  wine. 
Other  persons  wishing  to  use  these  two 
processes  in  a  similar  fashion  should 
submit  letter  applications  to  ATF 
requesting  permission  to  do  so.  If  it  is 
determined,  through  this  rulemaking 
process,  that  the  use  of  reverse  osmosis 
and  ion  exchange  in  combination  in  a 
closed  system  to  remove  VA  from  wine 
is  in  accordance  with  "good  commercial 
practice."  this  procedure  will  be 
authorized  in  27  CFR  24.248  by 
amending  the  use  column  of  reverse 
osmosis  to  state  that  it  can  be  used  to 
remove  off  flavors  in  wine.  Once  this 
change  to  the  regulations  is  made,  no 
further  letter  applications  will  be 
required  to  use  these  two  processes  in 
combination  in  a  closed  system  to 
remove  VA  from  wine. 

The  footnote  concerning  processes 
which  must  be  done  on  distilled  spirits 
plant  premises,  located  at  the  end  of  27 
CFR  24.248.  has  been  revised  to  state 
that  under  certain  limited  conditions, 
reverse  osmosis  may  be  used  on  bonded 
winery  premises  if  ethyl  alcohol  is  only 
temporarily  created  within  a  closed 
system. 

Ultrafiltration 

An  industry  member  has  requested 
that  the  limitation  imposed  on  the  use 
of  ultranitration  by  27  CFR  24.248  be 
changed  to  allow  transmembrane 
pressures  greater  than  100  pounds  per 
square  inch  (psi).  The  industry  member 
states  that  they  need  to  employ 
transmembrane  pressures  of  up  to 
approximately  200  psi  rather  than  the 
current  maximum  of  100  psi  which  is 
provided  for  in  §  24.248.  The  industry 
member  indicates  that  their  laboratory 
tests  have  shown  an  increase  in 
throughput  of  4  to  5-fold  when  the 
prt;ssure  is  increased  from  100  to  150 
psi  with  no  change  in  the  character  of 
the  finished  wine.  Without  this  increase 
in  throughput,  the  industry  member 
states  that  the  process  is  not 
e«:onomically  viable  since  they  can 
achieve  the  same  result  with  other 
methods  at  a  much  lower  cost. 

The  industry  member  states  that  they 
chose  the  less  than  200  psi  limitation  as 
the  upper  limit  in  order  to  maintain  a 
clear  distinction  between  ultrafiltration 


and  reverse  osmosis  in  terms  of 
pressure.  The  industry  member  points 
out  that  the  two  processes  are  also 
differentiated  by  the  fact  that  the 
membranes  specified  for  reverse 
osmosis  have  a  much  smaller  pore  size 
than  those  used  in  ultrafiltration. 

The  industry  member  submitted  two 
samples  of  ultrafiltered  apple  wine  to 
the  ATF  laboratory  for  analysis.  The 
first  sample  was  processed  at  95  psi  and 
the  second  sample  was  processed  at  195 
psi.  The  ATF  laborator>'  analysis,  based 
on  the  analytical  data  and  on  an 
organoleptic  evaluation,  showed  there  is 
no  significant  difference  between  the 
samples  at  these  different  pressure 
ratings.  As  a  result  of  this  analysis,  the 
ATF  laboratory  stated  that  the  basic 
character  of  the  wine  was  not  altered  by 
increasing  the  authorized  pressure 
rating  from  100  psi  to  195  psi. 

Consequently.  ATF  approved  the 
industry  member's  request  to  be  allowed 
to  use  pressures  of  less  than  200  psi 
when  conducting  operations  using 
ultrafiltration.  Other  industry  members 
wishing  to  use  ultrafiltration  at  higher 
pressures  may  submit  letter  applications 
to  ATF  requesting  permission  to  do  so. 
ATF  may  require  samples  prior  to  giving 
such  approval.  If  it  is  determined 
through  the  rulemaking  process  that 
ultrafiltration  using  pressures  of  less 
than  200  psi  is  considered  "good 
commercial  practice."  then  the 
regulations  will  be  changed  to 
incorporate  this  more  liberal  pressure 
limitation. 

New  Wine  Treating  Material 

Urease  Enzyme 

An  industry  member  has  requested  to 
be  allowed  to  use  urease  enzyme 
derived  from  Lactobacillus  fermentum 
to  reduce  levels  of  naturally  occurring 
urea  in  wine  to  prevent  the  formation  of 
ethyl  carbamate  during  storage. 

The  enzyme  is  derived  from  the 
nonpathogenic,  nontoxicogenic 
bacterium  Lactobacillus  fermentum.  It 
contains  the  enzyme  urease  (CAS  Reg. 
No.  9002-13-5)  which  facilitates  the 
hydrolysis  of  urea  to  ammonia  and 
carbon  dioxide.  It  is  produced^y  a  pure 
culture  fermentation  process  and  by 
using  materials  that  are  generally 
recognized  as  safe  (GRAS)  or  are  food 
additives  that  have  been  approved  for 
this  use  by  the  Food  and  Drug  , 

Administration  (FDA). 

Urease  enzj-me  from  Lactobacillus 
fermentum  was  approved  for  use  in 
wine  by  FDA  on  December  21.  1992. 
effective  January  21. 1993.  The  FDA 
regulation  cite  is  21  CFR  184.1924. 
Urease  Enzyme  Derived  From 
Lactobacillus  fermentum. 


The  manufacturer  of  the  urease 
enzyme.  Takeda  Chemical  Industries. 
Ltd.,  has  also  submitted  several  letters 
Confirming  that  the  urease  enzyme 
preparation  is  derived  from 
Lactobacillus  fermentum.  The  company 
states  that  the  enzyme  is  standardized 
with  glucose  syrup  solids  and  the  urease 
activity  is  adjusted  to  3.5  units/mg.  The 
company  indicates  that  the  urease 
enzyme  meets  the  general  and 
additional  requirements  for  enzyme 
preparations  in  the  "Food  Chemicals 
Codex."  3rd  edition  (1981).  In  addition, 
the  urease  enzyme  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice  as  defined  in  21 
CFR  184.1924. 

Takeda  Chemical  Industries.  Ltd., 
states  that  the  composition  of  the  urease 
enzyme  preparation  is  as  follows: 

Killed  whole  cells  of  Lactobacillus 

fermentum:  20-35% 
Glucose  Syrup  Solids  65-80% 

Takeda  also  states  that  they  have 
confirmed  that  due  to  the  low  usage 
level  (10-200  ppm)  and  objective  of 
usage,  addition  of  glucose  syrup  solids 
in  this  case  is  not  considered 
"sweetening"  of  the  beverage,  which  is 
prohibited  in  the  State  of  California  for 
table  wine. 

The  industry  member  states  that 
urease  enzyme  derived  from 
Lactobacillus  fermentum  is 
economically  self-limiting  due  to  the 
high  cost  of  the  material.  In  addition, 
FDA.  in  their  approval,  did  not  set  a 
specific  numerical  limit  but  rather 
limited  its  use  to  "good  commercial 
practice."  The  industry  member  states 
that  if  a  numerical  limit  needs  to  be  set. 
it  should  be  set  no  lower  than  200  mg/ 
L.  The  industry  member  also  indicated 
that  no  water  is  required  to  use  urease 
enzyme. 

The  industry  member  also  submitted 
to  the  ATF  laboratory  two  750-milliliter 
samples  of  wine,  one  before  and  one 
after  treatment,  as  well  as  a  sample  of 
the  material.  Based  on  an  analysis  of  the 
samples  and  an  organoleptic  evaluation, 
the  ATF  laboratory  concluded  there 
were  no  significant  differences  between 
the  control  and  experimental  wine 
samples.  The  ATF  laboratory  stated  that 
they  have  no  objections  to  this  enzyme 
preparation  being  used  as  a  wine 
treating  material  at  a  maximum  usage 
rate  of  200  mgA.  provided  that  the 
enzyme  is  filtered  prior  to  final 
packaging  of  the  wine  as  practiced  in 
"good  commercial  practice." 

Consequently,  ATF  approved  the 
industry  member's  request  to  use  urease 
enzyme  derived  from  Lactobacillus 
fermentum  to  reduce  levels  of  naturally 
occurring  urea  in  wine  to  prevent  the 
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formation  of  ethyl  carbamate  during 
storage.  This  approval  was  given 
pending  final  action  on  urease  enzyme 
as  a  result  of  the  rulemaking  process. 
This  approval  is  also  contingent  upon 
the  industry  member  using  urease 
enzyme  at  a  level  not  to  exceed  200  mg/ 
L  and  that  the  enzyme  preparation  is 
filtered  prior  to  final  packaging  of  the 
wine. 

ATF  is  requesting  all  interested 
parties  to  comment  on  whether  the  use 
of  this  enzyme  preparation  in  wine  to 
reduce  ethyl  carbamate  formation  is  in 
accordance  with  "good  commercial 
practice."  We  are  also  requesting 
comments  on  whether  the  maximum 
usage  rate  of  200  mg/L  is  appropriate. 
Based  on  the  comments  received,  we 
will  determine  whether  the  use  of 
urease  enzyme  for  the  above  stated 
purpose  is  in  accordance  with  "good 
commercial  practice."  If  so,  we  will  add 
this  new  wine  treating  material  to  the 
authorized  list  in  27  CFR  24.246. 

In  the  meantime,  if  other  industry 
members  wish  to  use  urease  enzyme  in 
their  wines  at  a  maximum  usage  rate  of 
200  mg/L  to  prevent  or  reduce  the 
formation  of  ethyl  carbamate,  they 
should  submit  a  letter  application  to 
ATF  requesting  permission  to  do  so. 

Public  Participation 

Comments  to  this  notice  may  address 
any  one  or  all  of  the  proposals. 
Comments  received  on  or  before  the 
closing  date  will  be  carefully 
considered.  Comments  received  after 
that  date  will  be  given  the  same 
consideration  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  except  as  to  comments  received 
on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
or  comment  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  respondent 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 


comment.  The  names  of  commenters  are 
not  exempt  from  disclosure. 

Written  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at  the  following  address: 
ATF  Reading  Room,  Office  of  Public 
Affairs  and  Disclosure,  Room  6480,  650 
Massachusetts  Avenue,  NW, 
Washington,  DC. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  is  liberalizing  in  nature  and 
will  allow  winemakers  more  flexibility 
when  producing  their  wines  with  no 
negative  impact  on  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  128G6.  Accordingly 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L.  96-511, 
44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  notice 
because  no  requirement  to  collect 
information  is  proposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  L.  White,  Wine  and  Beer 


Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  ATF  Wine  Technical  Advisor 
Richard  M.  Gahagan  and  former  ATF 
Chemist  Randolph  H.  Dyer  have 
provided  significant  technical  assistance 
in  the  evaluation  and  review  of  data 
fwrtinent  to  the  preparation  of  this 
document. 

List  of  Sub)ects  in  27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Electronic  funds  transfers, 
Excise  taxes.  Exports,  Food  additives. 
Fruit  juices.  Labeling,  Liquors. 
Packaging  and  containers.  Reporting 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavorings. 
Surety  bonds,  Transportation, 
Warehouses,  Wine  and  vinegar. 

Authority  and  Issuance 

27  CFR  Part  24— Wine  is  amended  as 
follows: 

PART  24— WINE 

Par.  1.  The  authority  citation  for  Part 
24  continues  to  read  as  follows: 


Authority:  26  U 
5042.  5D44.  5061, 
5121.5122,5142, 
5215,5351,5353, 
5362,  5364-5373, 
5551,5552,  5661. 
6109,6301,6302, 
7302,  7342,  7502, 
U.S.C.  9301,9303 


S.C.  5001,5008.5041. 
5062,5081,5111-5113. 
5143,5173,  5206.5214. 
5354,5356-5357,  5361, 
5381-5388,5391,5392. 
5662,5684,6065.6091. 
6311,6651,6676,  7011. 
7503,7606,  7805.  7851:  31 
,  9304,  9306. 


Par.  2.  Section  24.246  is  amended  in 
the  table  by  revising  the  entry  for 
enzymatic  activity,  by  indenting  the  13 
enzyme  entries  immediately  following 
enzymatic  activity  (ending  with 
Protease  (Trypsin))  to  show  that  these 
entries  all  come  under  enz>'matic 
activity,  and  by  adding  the  new  enzyme, 
urease,  immediately  after  and  directly 
under  Protease  (Tripsin),  to  read  as 
follows: 


§  24.246    Materials  authorized  for  treatment  of  wine  and  juice. 


Matenais  and  use 


Reference  or  limitation 


Enzymatic  activity:  Various  uses  as  shown  t)eiow 


The  enzyme  preparation  used  shall  be  prepared  from  nontoxic  and 
nonpathogenic  microorganisms  in  accordance  with  good  manufactur- 
ing practice  and  be  approved  for  use  in  food  by  either  FDA  regula- 
tion or  by  FDA  advisory  opinion. 


urease:  To  reduce  levels  of  naturally  occurring  urea  m  wine  to 
l)elp  prevent  the  formation  of  ethyl  cartiamate. 


The  urease  enzyme  activity  shall  be  derrved  from  Lactobacillus 
fermentum  per  21  CFR  184.1924.  Ijse  is  limited  to  not  more  than 
200  mg/L  and  must  be  filtered  pnor  to  final  packaging  of  the  wine. 
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Par.  3.  Section  24.248  is  amended  in  the  Ub\»  by  revising  the  entries  for  reverse  osmosis  and  ultrafiltration,  by 
adding  the  entry  for  spinning  cone  column,  and  by  revising  the  footnote  at  the  end  of  the  section  to  read  as  follows: 

i  24  248    Processes  aulhortxad  tor  tt>«  treatment  of  win;  juice,  and  disttlllng  material. 


Processes 


Use 


Relerence  or  limitation 


Reverse  osnxwis' 


Sptomng  cx)n»  * 


To  reduce  the  alhyl  alcohol  content  of  wine 
arx)  to  remove  ofl  flavors  m  wine. 


To  reduce  the  ethy)  alcohol  content  of  wme 
and  to  remove  off  flavors  m  wine. 


Permeable  membranes  which  are  selective 
kx  moteeulaa  not  greater  ttnn  500  molecu- 
lar ofl  tewors  IT)  wuie  weight  with 
trwwnembrane  pressures  ot  ?00  psi  and 
greater.  The  ackJihon  oi  watef  otfief  than 
that  ongr»aKy  pfeseo)  poof  to  prC)Cessir>g 
will  render  sundard  wme  '  other  than  starid- 
ard."  Use  shaN  not  aMer  wous  character. 

Use  shall  not  alter  virxxjs  character.  For 
standard  wme.  the  same  amount  ot 
essense  must  be  added  t^acK  to  any  lot  ol 
wine  as  was  originally  removed. 


Ultrafiltration  .... 


To  remove  pro4e<naceous  material  irom  wine. 
to  reduce  harsh  tanrw:  material  from  whrte 
wne  produced  from  wfuie  stunned  grapes. 
to  ramove  (xr^k  color  from  tilanc  de  nai 
wne;  to  separate  red  wine  into  low  cokx 
and  high  color  wme  tractions  lor  tstenctng 
purpoaaa.. 


Permeable  memtxanps  which  are  selective 
tor  molecules  greater  than  500  and  less 
than  26.000  mi:)H<u»ar  weigh!  with 
transmembrane  pre-.^urHS  ^-^s  tf^an  200 
ps>.  Use  shall  not  alter  virxious  cruvacter. 
21  CFR  175.300.  177.1520.  177.1550. 
177  1630.  1772440.  1772600.  and 
177.2910. 


'  TIM  process  must  be  done  on  datiMed  spwils  plant  premses  However,  reverse  osmosis,  urvjer  certan  km«ed  coodrtions.  may  be  used  on 
twrxjed  wlr>ery  premises  it  ethyl  alcohol  a  only  temporanly  created  withn  a  closed  system. 


(.S<x:.  201.  Pub  l^  8S-«S9.  72  Stat   1383.  M 
amended  (26  U  S.C  5381.  5382.  5385.  5386 
and  5387)). 
August  9.  1994 
Daniel  R.  Black. 
Actings  Uitrctnr 

Approved:  August  24.  1994 
Dennis  M.  O'CooneU. 

Acting  [)epulY  Assistant  Sn:rvtun. 
IRrgiihtory.  Tariff  and  Trade  Enfortementl 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910.  1915.  1926.  1928 

(Docket  No.  K- 122] 

RIN  1218-AB37 

indoor  Air  Quality 

AQfNCV:  Occupational  5M>fely  and  Ikallh 
Administration  (OSHA).  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  PropoMid  Rulemaking: 
Schedule  changes  and  hearing  locations. 

SUMMARY:  OSHA  is  announcing 

s(  hedule  changes  for  the  hearing  and  its 


location  for  the  third  and  subsequent 
weeks. 

DATES:  The  hearing  will  take  place  from 
September  20.  1994  through  September 
30.  1994.  from  October  11  through 
OctolxT  14.  1994.  from  October  24 
through  November  4.  1994.  from 
November  14  through  November  22. 
1994  and  from  November  29  through 
December  IR.  1994.  The  starting  time  is 
9:30  a.m.  The  weeks  of  testimony 
scheduled  for  October  3-7,  1994  and 
November  7-10.  1994  have  been 
postponed  at  tf  e  direction  of  the 
Administrative  Law  judge  and  that 
testimony  gene  "ally  will  be  rescheduled 
between  December  5  and  December  16. 
1994.  A  new  schedule  will  be  mailed  to 
participants. 

A0OA£SSCS:  Starting  On  Tuesday, 
Octolier  11  the  hearings  will  be  held  in 
the  Auditorium.  U.S.  Depiartment  of 
Labor.  Frances  Perkins  Building.  3rd 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C. 

FCW  FURTMtn  INFORMATION  CONTACT:  Mr 
Tom  M.1II,  Office  of  Information  and 
Consumer  Affairs.  OSHA.  U.S. 
De|>Artmenl  of  Labor.  200  Constitution 
Avenue.  N.W..  Washington.  DC  20210: 
telephone:  (202)  219-8615  or  219-8618 
for  a  recorded  message  on  hearing 
changes,  dates  and  location. 


SUPPLEMENTARY  INFORMATION:  On  April 

5.  1994,  OSHA  issued  a  notice  of 
proposed  rulemaking  addressing  indoor 
air  quality  issues,  including 
environmental  tobacco  smoke  in  the 
workplace.  59  FR  15968.  On  June  14. 
1994  OSHA  issued  a  supplemental 
notice  giving  parties  until  August  13. 
1994  to  submit  comments;  until  August 
5.  1994  to  nie  notices  of  intention  to 
appear,  and  until  August  13.  1994  to 
submit  testimony  and  evidence.  The 
hearing  was  scheduled  to  start 
September  20.  1994.  59  FR  30560.  These 
dates  were  not  changed. 

On  September  16.  OSHA  announced 
in  the  Federal  Register.  (59  FR  47570) 
that  the  hearing  in  addition  to  running 
from  September  20  through  October  14, 
1994.  would  also  continue  October  24 
through  November  22. 1994  and  from 
November  29  into  the  week  of  December 
5,  1994  because  of  the  large  number  of 
participants  who  wished  to  testify. 
These  dates  are  being  modified. 

On  September  22.  1994  the 
Administrative  Law  Judge  ordered  the 
postponement  of  the  hearings  for  the 
weeks  of  October  3-7,  1994  and 
November  7-10.  1994  to  permit  time  to 
develop  a  better  record.  Those  weeks  are 
being  rescheduled  for  December  5 
through  December  16.  1994.  Witnesses 
scheduled  for  the  two  postponed  weeks 
of  October  3-7  and  November  7-10  will 
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generally  be  rescheduled  for  December 
5-16.  1994.  An  updated  schedule  will 
be  mailed  to  participants  and  will  be 
available  by  calling  the  OSHA  Office  of 
Consumer  Affairs. 

The  persons  who  had  requests  to 
testify  filed  by  marketing  firms  had  been 
scheduled  to  testify  December  5, 1994. 
Their  testimony  will  be  rescheduled  at 
a  date  to  be  announced  later. 

In  this  notice.  OSHA  is  also 
announcing  the  location  the  hearing,  for 
the  third  and  subsequent  weeks,  the 
Auditorium  of  the  U.S.  Department  of 
Labor,  3rd  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Signed  at  Washington  D.C.  this  28th  day 
of  Septemljer,  1994. 

Joseph  A.  Dear, 


Assistant  Secretary  for  Occupational  Safety 
and  Health. 

|FR  Doc.  94-24348  Filed  9-29-94;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CGD08-94-025] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Sabine  River,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development,  the  Coast  Guard  is 
considering  a  change  to  the  regulation 
governing  the  operation  of  the  swing  , 
span  bridge  on  Route  LA  12  over  the 
Sabine  River,  mile  40.8  near  Starks, 
between  Calcasieu  Parish,  Louisiana 
and  Neuion  County,  Texas,  by 
permitting  the  draw  to  remain  closed  to 
navigation  at  all  times.  The  draw 
presently  opens  on  call  with  24  hours 
advance  notice,  however,  there  is  no 
significant  navigation  on  the  waterway 
and  there  have  been  no  requests  to  open 
the  bridge  for  passage  of  marine  traffic 
for  20  years. 

DATES:  Comments  must  be  received  on 
or  before  November  29,  1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander(ob),  Eighth  Coast  Guard 
District.  501  Magazine  Street,  New 
Orleans,  Louisiana  70130-3396  or  may 
be  delivered  to  Room  1313  at  the  same 
address  between  8  a.m.  and  3:30  p.m., 
Monday  through  Friday  except  Federal 
holidays.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 


in  room  1313  at  this  address.  Normal 
office  hours  are  between  8  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Frank,  Bridge  Administration 
Branch,  (504J  589-2965. 

SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD08-94-025)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  materials  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  David  Frank 
at  the  address  under  "ADDRESSES."  The 
request  should  include  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Mr.  David 
Frank,  Project  Officer  and  Lieutenant 
Elisa  Holland,  Project  Attorney. 

Background  and  Purpose 

Upon  request  by  the  bridge  owner,  the 
Coast  Guard  is  considering  permitting 
the  draw  to  remain  permanently  closed. 
Navigation  requiring  openings  is  non- 
existent and  the  bridge  has  not  been 
opened  for  twenty  years.  There  is  no 
commercial  navigation  on  the  waterway 
in  the  vicinity  of  the  bridge  crossing. 
Vertical  clearance  of  the  bridge  in  the 
closed  position  is  6  feet  above  mean 
high  water  and  20  feet  above  low  water. 
The  occasional  small  recreational  boat 
which  uses  the  waterway  can  transit  the 
bridge  without  requiring  an  opening. 
Permitting  the  permanent  closure  of  the 
draw  would  result  in  a  significant 


savings  in  maintenance  costs  with  no 
effect  on  navigational  traffic. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment' of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040); 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rul« 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
IX)T  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Aci 
(5  U.S.C.  601  et  seq.).  The  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owmed  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Small  Business  Act  (15  U  S.C.  632). 
Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2  of 
Commandant  Instruction  M16475.1 
(series),  this  proposal  is  categorically 
excluded  form  further  environmental 
documentation.  An  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  insp'x:tion  or  copying 
where  indicated  under  "ADDRESSES." 
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.1  oi  s«it>f«ctoui33CFRPart  117 

H  ridges. 

Prop<M«<l  Regulaliona 

In  consideration  of  the  for«xoii>K'  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  code  of  Federal  Rej^ulations. 
as  follows: 

PART  117-DRAWBRIDGE 
OPERATION  REGULATIONS 

I .  The  authority  citation  for  part  117 
(  ontinues  to  read  as  follows- 

Aulbority.  33  U  S.C  499.  49CJ^K  1  4b.  IJ 
(  FK  1  OS-l(^. 

2  Section  117.493  is  revised  to  read 
.IS  follows: 

§117.493    Sabine  River. 

(a)  The  draws  of  the  Southuni  Pncin* 
railroad  bridge,  mile  19.3  near  F.<:ho, 
.iiid  the  Kansas  City  Southern  milrnad 
hridge.  mile  36.2  near  Kuiiff.  shall  open 
on  signal  if  at  least  24  hours  notice  is 
Kiven. 

(b)  The  draw  of  the  S12  bridge,  mile 
40  8.  at  Starks,  need  not  be  opened  for 
the  passage  of  vessels. 

Dated.  September  21.  1994 
RC  North. 

Ilfvr  AdmiraJ.  U.S.  Coast  Guard  Comntandvr. 
Kinhth  (kMtt  Guard  District. 
ITRDiic   94-24 1S7  Filed  9-2ft-»l;B:4S  ami 
•HUNQ  coot  4ei«-«4-H 


OEPARTMf  NT  OF  COMMERCE 

Patent  and  Tradamark  Office 

37  CFR  Part  1 

(Docket  No.  940965-4265] 

RIN   0661-AAS7 

Revisjon  of  Affidavits  Under  37  CFR 
1.131 

agency:  Patent  and  Trademark  Office. 

Coiiimenre. 

ACTION:  Notice  of  proposed  rulemaking 

summary:  The  Patent  and  Trademark 
Offic  e  (Office)  proposes  to  anieiid  the 
rules  of  practice  relating  to  siibrnis.si()n 
of  affidavits  or  declarations  under  37 
CFR  1.131(a)  to  impiument  the  relevant 
provisions  of  Public  Law  No.  10.1-1H2 
and  the  GATT  (General  Agn'«ment  on 
Trade  and  Tariffs),  and  to  prov  ide  relief 
in  certain  circumstances  where  a 
common  assignee  holds  both  an 
application  and  a  patent  claiming 
(>ateiitably  indistinct,  but  not  identical, 
inventiuiis. 

DATES:  Written  comments  must  be 
-ubnutted  on  or  before  December  1. 
I9*)4  No  oral  bearing  will  be  held. 


ADDRESSES:  Address  written  comments 
to  the  Commissioner  of  Patents  and 
Trademarks.  Wa&hington.  DC.  2U231. 
Attention:  Charles  E.  Van  Horn.  Deputy 
Assistant  Commissioner  for  Patent 
Policy  and  Pro»e«  ts,  or  by  fax  to  (703) 
305-«825. 

FOR  FURTHER  INFORMATION  CONTACT: 
("harit'S  E  Van  Horn  by  telephone  at 
(703)  305-9054  or  Hiram  Bernstein  by 
telephone  at  (703)  305-9282  or  by  mail 
marked  to  the  attention  of  Charles  E. 
Van  Horn.  Deputy  Assistant 
Commi.ssioner  for  Patent  Policy  and 
Projects,  and  addressed  as  above. 
SUPPLEMENTARY  INFORMATION:  Public 
Uiw  No   103-182  (November  4,  1993) 
implementing  the  North  American  Free 
Trade  Agreement  (NAFTA),  amended  35 
use.  104  to  provide  that  for  the 
purpose  of  obtaining  a  patent,  an 
applicant  can  show  a  date  of  invention 
in  the  United  States,  or  in  a  NAFTA 
country  which  occurred  after  the  date  of 
implementation  (i.e..  December  8.  1993). 
Although  G.^TT  enabling  legislation  has 
not  been  passed,  these  proposed  rule 
changes  assume  that  it  will  be  passed, 
ond  therefore  changes  to  37  CFR 
1.131(a)  similar  to  NAFTA  would  be 
required.  See  Article  27.  paragraph  1.  of 
the  Agreement  on  Trade-related  Aspects 
of  Intellectual  Property  Rights. 
Including  Trade  in  Counterfeit  Goods,  of 
the  GATT.  In  the  event  that  the  GATT 
enabling  legislation  is  not  enacted  when 
the  Hnal  rules  are  published,  the 
proposed  rule  changes  relative  to  the 
GATT  will  be  withdrawn. 

The  CXfice  proposes  to  amend  37  CFR 
1.131(a).  which  is  currently  hmited  to 
facts  showing  a  completion  of  the 
invention  in  the  United  States,  to  allow 
for  a  submission  of  facts  in  an  affidavit 
or  dwJaration  that  show  completion  of 
the  invention  in  a  NAFTA  or  a  World 
Trade  Organization  (WTO)  Member 
country.  The  WTO  is  established  under 
the  GATT  agreement  to  resolve  disputes 
between  signatories  to  the  agn^ment. 
The  facts  presented  must  demonstrate 
completion  of  the  invention  prior  to  the 
effective  date  of  a  reference  thought  to 
bar  the  grant  of  a  patent  or  the 
patentability  of  a  claim  in  a  patent 
under  reexamination. 

Additionally,  the  Office  rec:ognizes 
that  there  is  a  potential  conflict  between 
existing  37  CFR  1  131(a)  and  37  CFR 
l.fUJ2(a).  Section  1.131(a)  prohibits 
affidavits  or  declarations  thereunder 
when  the  same  patentable  invention  as 
defined  in  37  CFR  1  601(n)  (i  e.. 
patcntably  indi.stinct  inventions)  is 
claimed.  An  interference  under  35 
U.S.C  135.  rather  than  antedating  under 
It  1.131(a).  is  generally  the  available 
remedy  However.  37  CFR  l.r>02(a) 


provides  that  when  the  applications  or 
the  application  and  patent  are  owned  by 
a  single  party,  interferences  are  not 
declared  or  continued  unless  good  cause 
is  shown  This  <an  result  in  a  hardship 
where  there  is  an  issued  patent  that  can 
no  longer  be  amended  as  by  filing  a 
continuation-in-part  application.  Where 
there  are  two  or  more  pending 
applications,  the  conflict  can  be  avoided 
by  filing  a  continuation-in-part 
application  incorporating  the  conflicting 
inventions  in  a  single  application. 

The  Office  proposes  to  amend  37  CFR 
1.131  to  broaden  its  application  to  a 
single  party  where  inventions  of  a    . 
pending  application  and  a  patent  held 
by  the  party  are  patentably  indistinct 
but  not  identical.  Under  the  proposed 
additions  to  §  1  131.  an  affidavit  or 
declaration  cuuld  be  filed  hy  a  party  to 
avoid  a  35  U.S.C  103  rejection  based  on 
a  35  use.  102(a)  or  (e)  patent  owned 
by  that  party,  where  the  patent  claimed 
an  invention  that  was  patentably 
indistinct,  but  not  identical  to  an 
invention  claimed  in  an  application  or 
patent  undergoing  reexamination. 

The  proposed  addition  to  §  1.131 
would  not  affect  the  use  of  the  issued 
patent  in  a  rejection  based  on  double 
patenting.  However,  where  patentably 
indistinct  but  not  identical  inventions 
are  claimed,  a  double  patenting 
rejection  can  be  avoided  by  filing  an 
appropriate  terminal  disclaimer.  In 
addition,  petitions  under  §  1.163  will  be 
entertained  for  waiver  of  §  1.131 
requirements  in  appropriate  instances 
where  two  pending  applications 
claiming  patentably  indistinct  but  not 
identical  inventions  are  held  by  a  single 
party. 

Discussion  of  Specific  Rules 

Section  1  131(a),  if  amended  to  (a)(1) 
as  proposed,  would  allow  a  §  1.131 
affiant  or  declarant  to  rely  upon  facts 
occurring  in  a  NAFTA  or  a  WTO 
Member  country  to  show  completion  of 
the  invention.  The  term  "domestic" 
would  be  changed  to  "U.S."  The  section 
is  proposed  to  be  amended  from  a  single 
sentence  to  three  sentences. 

Section  1.131(a)(2).  if  added  as 
proposed,  would  limit  the  availability  of 
acts  showing  completion  of  the 
invention  in  a  N.^FTA  or  WTO  Member 
country  to  those  arts  occurring 
subsequent  to  the  effective  date  of  the 
agreements 

Section  1  131(a)(3).  if  added  as 
proposed,  would  allow  a  showing  of 
prior  invention  to  be  made  in  a  pending 
application  or  a  patent  that  is 
undergoing  reexamination  where  a 
single  party  holds  both  the  application 
or  patent  undergoing  reexamination  and 
another  patent  where  the  claimed 
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inventions  were,  at  the  time  the  later 
invention  was  made,  both  owned  by  the 
^ngi»»  party  or  s\ibjei:t  to  an  obligation 
of  assignment  to  that  party.  Further,  in 
order  to  rely  on  proposed  §  1.131(a)(3), 
the  inventior>s  claimed  in  the 
application  or  in  the  patent  undergoing 
reexamination  and  in  the  other  patent 
•  must  not  be  identical  as  set  forth  in  35 
U.S.C.  102. 

Other  Considerations 

The  proposed  rule  changes  are  in 
conforreity  with  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq..  Executive  Order  12612,  and  the 
Paperwork  Reduction  .^ct  of  1980.  44 
U.S.C  ;io01  et  seq.  The  Office  of 
Management  and  Budget  has 
determined  that  the  proposed  rule 
changes  are  not  significant  for  the 
purposes  of  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule  charges  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)),  b«:ause  the  proposed  rules 
would  affect  only  a  small  number  of 
applications  and  would  provide  a 
streamlined  and  simplified  procedure, 
eliminatinj?  the  need  for  requesting 
waiver  of  the  rules. 

The  Patent  and  Tradem.ark  Office  has 
also  detennined  that  this  notice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  States  as  outlined 
in  Executive  Order  12612. 

These  rule  (Jianges  will  not  impose 
any  additional  burden  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U  S.C  3501  et  seq. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Inventions  and  patents. 
Lawyers,  Reporting  and  record  keeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  pursuant  to  the  authority 
granted  to  the  Commissioner  of  Patents 
and  Trademarks  by  35  U.S.C.  6.  the 
Office  proposes  to  amend  Title  37  of  the 
Code  of  Federal  Regulations  as  set  forth 
below,  with  deletions  indicated  by 
brackets  (11)  and  additions  indicated  by 
arrows  (><). 

PART  1-RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR, 
Part  1,  would  continue  to  read  as 
follows: 


Aatfcority:  35  U.S.C  6,  unless  otherwise 
noted. 

2.  Section  1.131  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows. 

§t.131     Af14dai»i«  Of  declaration  o)  poor 
invention  to  overcome  cited  patent  or 
pubUcation. 

(a)  >(!)<  When  any  claim  of  an 
application  or  a  patent  under 
reexamination  is  rejected  on  reference  to 
a  IdoraesticI  >U_S.<  patent  which 
substantially  shows  or  describes  but 
does  not  claim  the  same  patentable 
invention,  as  defined  in  §  1  BOl(n),  as 
the  rejected  invention,  or  on  reference  to 
a  JcM^ign  patent  or  to  a  printed 
publication,  (and)  the  inventor  of  the 
subject  matter  of  the  rejected  claim,  the 
owmer  of  the  patent  under 
reexamination,  or  the  person  qualified 
under  §§  1.42,  1.43  or  1.47,  [shall  make] 
>may  overcome  the  patent  or 
publication  hy  filing  an  appropriate< 
oath  or  declaration  >.<  [as  to)  >The  oath 
or  declaration  must  include<  facts 
showing  a  completion  of  the  invention 
in  this  country  >or  in  a  NAFTA  or  WTO 
Member  country<  before  the  filing  date 
of  the  application  on  which  the 
[domestic!  >U.S.<  patent  issued,  or 
before  the  date  of  the  foreign  patent,  or 
before  the  date  of  the  printed 
publication  >.<  |,  then)  >When  an 
appropriate  oath  or  declaration  is 
made,<  the  patent  or  publication  cited 
shall  not  bar  the  grant  of  a  patent  to  the 
Inventor  or  the  confirmation  of  the 
patentabiUty  of  the  claims  of  the  patent, 
uiiless  the  date  of  siich  patent  or  printed 
publication  is  more  than  one  year  prior 
to  the  date  on  which  the  inventors  or 
patent  owner's  application  was  filed  in 
this  country. 

>(2)  A  date  of  completion  of  the 
invention  may  not  be  established  under 
this  section  before  December  8,  1993.  in 

a  N.AFTA  country,  or  before in  a 

WTO  Member  countrv  other  than  a 
NAFTA  country. 

(3)  Notwithstanding  the  provisions  of 
paragraph  (a)(1),  a  showing  may  be 
made  under  this  section  where  the 
inventions  defined  by  a  claim  in  an 
application  or  a  patent  under 
reexamination  and  by  a  claim  in  another 
U.S.  patent  are  not  identical  as  set  forth 
in  35  U.S.C.  102,  and  where  the 
inventions  were,  at  the  time  the  later 
invention  was  made,  owned  by  the  same 
person  or  subject  to  an  obligation  of 
as.signment  to  the  same  person. < 


Dated:  September  26, 1994. 
Bradford  R.  Hut^r, 

Actijtg  Assistaat  Secretary  of  Coatmerct  and 
Acting  Commissioner  ojPoleata  and 
Trademarks. 

[PR  Doc.  94-24236  Filed  9-29-94;  8:43  ain| 
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ENVIRONME^^fTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-4895-41 

Air  Quatity:  Revision  to  Definition  of 
Volatile  Organic  Compounds — 
Exclusion  of  Acetone 

AGENCY:  Environmental  Projection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
revise  its  definition  of  volalile  organic 
compounds  (VOC)  for  purposes  of 
preparing  State  implementation  plans 
(SIP's)  to  attain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
under  title  I  of  the  Clean  Air  Act  (Act) 
and  for  the  Federal  implementation  plan 
for  the  Chicago  ozone  nonattainment 
area.  The  proposed  revision  would  add 
acetone  to  the  list  of  compounds 
excluded  from  the  definition  of  VOC  on 
the  basis  that  these  compounds  have 
negligible  contribution  to  tropospheric 
ozone  formation. 

DATES:  Comments  on  L'lis  proposai  must 
be  received  by  November  29, 1994. 
ADDRESSES:  Comments  should  be 
submitted  in  duplicate  (if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-94-26,  VS. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington,  DC  20460. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  profiosal.  the 
scope  of  which  is  discussed  below. 

Public  Hearing.  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  Research  Triangle  Park,  North 
Carolina.  Persons  wishing  to  request  a 
public  hearing,  wanting  to  attend  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Mr.  William 
Johnson,  Air  Quality  Management 
Division  (MD-IS),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-5245.  The  EPA  will  publish 
notice  of  a  hearing,  if  a  hearing  is 
requested,  in  the  Federal  Register.  Any 
hearing  will  be  strictly  limited  to  f.he 
subject  matter  of  the  proposal,  the  scope 
of  which  is  discussed  below. 

This  action  is  subject  to  the 
procedural  requirements  of  section 
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307(d)(1)  (B),  (I),  and  (U)  of  the  Act.  and 
42  U.S.C.  7607(d)(1)  (B).  (J),  and  (U). 
Therefore.  EPA  has  estabhshed  a  public 
docket  for  this  action.  A-94-26.  which 
is  available  for  public  inspection  and 
copying  between  R  a.m.  and  4  p.m., 
Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  room  M-150G. 
401  M  Street.  SW..  Washington.  DC 
20460.  A  reasonable  fee  may  be  charged 
for  copying. 

FO«  FURTHER  INFORMATION  CONTACT: 

WiMiam  john.son.  Office  of  Air  Quality 
Planning  and  Standards.  Air  Quality 
Management  Ehvision  (MI>-15), 
Research  Triangle  Park,  NC  27711. 
phone  (919) 541-5245. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

Three  pwtitioiis  have  been  received  by 
the  EPA  asking  that  acetone  be  added  to 
the  list  of  negligibly-reactive 
compounds  in  the  definition  of  VCXD  at 
40  CFR  51.100(s).  These  petitions  were 
submitted  by  E^istman  Chemical 
Cx)mpany  and  Hoechst  Celanese 
Corporation  on  April  28,  1993,  Hickory 
Springs  Manufacturing  Company  on 
May  6.  1993.  and  the  Chemical 
Manufacturers  Association  on  May  14. 
1993.  Along  with  their  petitions  and  in 
supplemental  submissions,  these 
organizations  submitted  a  variety  of 
scientific  materials  which  support  the 
assertion  that  acetone  is  of  negligible 
photochemical  reactivity.  These 
materials  have  been  added  to  the  docket 
for  this  rulemaking. 

The  petitioners  based  their  request  for 
the  exclusion  of  acetone  on  a 
demonstration  that  the  photochemical 
reactivity  of  acetone  is  not  appreciably 
different  from  that  of  ethane,  which  is 
the  most  reactive  compound  on  the 
current  list  of  compounds  which  are 
named  in  the  definition  of  VOC  as  being 
of  negligible  reactivity.  Acetone's 
photo<:hemical  reactivity  arises  through 
two  chemical  pathways:  through 


reaction  with  hydroxyl  (OH)  radicals 
(koM  reactivity)  and  through  photolysis. 
Data  on  the  reaction  of  OH  radicals  with 
various  organic  compounds  are  reported 
in  a  review  article  (Atkinson.  R.  (1990), 
"Gas — Pha.se  Tropospheric  Chemistry  of 
Organic  Compounds:  A  Review." 
Atmospheric  Environment,  24  A:l-41) 
which  gives  the  following  rate  constants 
for  reactions  of  ethane  and  acetone  with 
OH: 

Ethane:  2.68x10"  "  cc/molecule/sec. 
Acetone:  2.26x10"  "  cc/molecule/sec. 

Thus,  if  the  kon  reactivities  alone  are 
considered,  acetone  is  less  reactive  than 
ethane.  Unlike  ethane,  however,  acetone 
undergoes  photodecomposition.  or 
photolysis,  in  the  atmosphere  to  form 
radicals,  which  tend  to  cause  increased 
rates  of  ozone  formation.  Total  reactivity 
of  acetone,  considering  both  koH 
reactivity  and  photolysis,  was  the 
subject  of  a  special  study  reported 
recently  (Carter.  W.  P.  L.  et  al..  "An 
Experimental  and  Modeling  Study  of 
the  Photochemical  Ozone  Reactivity  of 
Acetone."  University  of  California/ 
Riverside.  December  10.  1993). 

The  Carter  report  describes  a  series  of 
environmental  chamber  experiments 
and  computer  model  simulations 
carried  out  to  assess  the  tendency  of 
acetone  to  promote  ozone  formation 
under  atmospheric  conditions,  relative 
to  that  of  ethane.  This  was  done  by 
calculating  and  comparing  the 
"incremental  reactivities"  of  acetone 
and  ethane  for  a  variety  of  atmospheric 
conditions  representing  ozone  episodes 
in  39  urban  areas  throughout  the  United 
States. 

"Incremental  reactivity"  is  the  most 
recently  proposed  quantitative  measure 
of  the  degree  to  which  a  VOC 
contributes  to  ozone  formation  in  a 
photochemical  air  pollution  episode.  It 
is  defined  as  the  amount  of  additional 
ozone  formation  resulting  from  the 
addition  of  a  small  amount  of  VOC  to 
the  urban  emissions,  divided  by  the 


amount  of  compound  added.  This 
measure  of  reactivity  takes  into  account 
all  of  the  factors  by  which  a  VOC  affects 
ozone  formation,  including  the  effect  of 
the  environment  where  the  VOC  reacts 
The  latter  is  important  because  the 
amount  of  ozone  formation  caused  by 
the  reactions  of  a  VOC  depends 
significantly  on  the  conditions  within 
the  polluted  atmosphere,  such  as  VOC 
to  nitrogen  oxide  (NOx)  ratio.  VOC 
composition,  and  sunlight  intensity. 
Figure  1  shows  distribution  plots  of  the 
reactivity  of  acetone  relative  to  that  of 
ethane  for  the  39  urban  scenarios  used, 
where  reactivity  is  defined  in  terms  of 
grams  of  ozone  formed  per  gram  of  VOC 
emitted.  (Use  of  the  unit  grams  of  ozone 
formed  per  gram  of  VOC  emitted  is 
significant.  Another  way  of  defining 
reactivity  is  in  terms  of  grams  of  ozone 
formed  per  mole  of  VOC  emitted,  which 
would  give  different  results.  F"or 
practicality,  the  EPA  has  elected  to 
adopt  the  grams  ozone  per  gram  VOC 
basis,  since  grams  (or  tons),  rather  than 
moles,  is  the  mass  unit  used  in 
regulations  dealing  with  VOC 
emissions.)  In  Figure  1.  acetone/ethane 
reactivity  ratios  less  than  1.0  indicate 
scenarios  where  acetone  is  less  reactive 
than  ethane.  The  acetone/ethane 
reactivity  ratio,  as  reported  by  Carter, 
appears  to  have  widely  varying  values 
among  the  39  urban  scenarios  and  to 
reflect,  with  a  few  exceptions,  slightly 
lower  reactivity  for  acetone.  For  one 
scenario,  which  represents  unusually 
high  NOx  conditions,  acetone  was 
calculated  to  be  over  two  times  more 
reactive  than  ethane.  This  is  due  to  the 
unusually  low  reactivity  of  ethane  for 
that  particular  scenario,  rather  than  to 
higher  acetone  reactivity.  Figure  2 
shows  the  variability  of  ethane 
reactivity  relative  to  that  of  a  "typical" 
urban  VOC  mix.  Figure  2  also  shows 
that  the  reactivity  range  of  acetone  falls 
entirely  within  the  range  for  ethane. 
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Although  there  are  uncertainties  in 
acetone's  atmospheric  photo-oxidation 
mechanism  and  in  the  other  aspects  of 
ozone-related  atmospheric 
photochemistry,  one  can  reasonably 
deduce,  based  on  the  Carter  report,  that 
acetone  and  ethane  probably  have 
nearly  the  same  reactivity  for  most  sets 
of  environmental  conditions. 

Additional  studies  have  been 
conducted  on  the  relative  reactivity  of 
acetone  in  Europe.  For  example,  R.  G. 
Derwent  and  M.  E.  Jenkins 
(Hydrocarbons  and  the  Long-range 
Transport  of  Ozone  and  FAN  Across 
Europe,  Atmospheric  Environment,  vol 
24A.  pp  1661-1678.  1991)  used  a 
chemical  mechanism  to  calculate  ozone 
impacts  of  acetone,  ethane,  and  other 
VOC  for  three  trajectories  across  Europe. 
The  photochemical  trajectory  model  the 
authors  employed  was  developed  at 
Harwell  Laboratory  (United  Kingdom) 
and  was  used  to  calculate  the 
photochemical  ozone  creation  potential 
(POCP)  values  for  69  organic 
compounds,  including  acetone.  The 
POCP  values  were  assigned  to  VOC 
species  according  to  a  relative  scale, 
with  ethylene  having  a  value  of  100.  Dr. 
Derwent  reported  in  a  letter  (January  27, 
1994)  to  EPA  that:  "A  comparison  of 
POCP's  for  ethane  and  acetone  in  the 
work  of  my  colleagues  at  Harwell 
Laboratory,  which  incidentally  updates 
the  acetone  entries  in  the  VOC  Protocol 
Annex,  gives  8.2  ±  4.0  and  9.2  ±  2.0, 
respectively."  The  difference  between 
these  numbers  is  not  considered  to  be 
statistically  significant. 

If  acetone  is  accepted  as  having 
negligible  photochemical  reactivity, 
exempting  acetone  from  regulation  as  an 
ozone  precursor  could  contribute  to  the 
achievement  of  several  important 
environmental  goals.  For  example, 
acetone  can  be  used  as  a  substitute  for 
several  compounds  that  are  listed  as 
hazardous  air  pollutants  (HAP)  under 
section  112  of  the  Act.  Methylene 
chloride  and  methyl  chloroform  are 
HAP  that  are  used  for  metal  cleaning 
and  for  flexible  polyurethane  foam 
blowing.  Other  HAP,  such  as  toluene, 
are  often  used  as  solvents  in  paints  and 
coatings.  Acetone  can  substitute  for 
these  substances  in  some  circumstances. 

Acetone  can  also  be  used  as  a 
substitute  for  ozone  depleting 
substances  (ODS)  which  are  active  in 
depleting  the  stratospheric  ozone  layer. 
Under  the  London  Amendments  to  the 
Montreal  Protocol  on  substances  that 
deplete  the  ozone  layer  ("Montreal 
Protocol"),  the  United  States  agreed  to 
phase  out  production  and  consumption 
of  certain  chlorofluorocarbons  (CFC)  by 
the  year  2U00  and  methyl  chloroform  by 
200b  (see  58  FR  15016  (March  18. 


1993)).  In  1990,  Congress  added  title  VI 
to  the  Act  in  part  to  provide  for  the 
implementation  of  this  phaseout  (see  42 
U.S.C.  7671  et  seq).  The  1990 
Amendments  specified  an  initial  list  of 
Class  I  and  Class  II  ODS,  authorizing 
EPA  to  add  compounds  to  both  lists 
depending  on  a  given  compound's 
potential  to  contribute  to  stratospheric 
ozone  depletion.  (Id.  §  7671a.)  The  1990 
Amendments  further  required  phaseout 
of  the  production  and  consumption  of 
Class  I  ODS  by  2000,  methyl  chloroform 
by  2002,  and  Class  II  ODS  by  2030  (see 
42  U.S.C.  7671c,  7671d).  At  the  fourth 
meeting,  in  1992.  of  the  parties  to  the 
Montreal  Protocol  in  Copenhagen, 
Denmark,  the  parties  adjusted  the 
phaseout  schedules  for  Class  I 
substances  under  the  Montreal  Protocol 
to  phase  out  Class  I  CFC  and  methyl 
chloroform  by  1996.  In  1993,  EPA 
proposed  to  accelerate  the  phaseout  of 
Class  I  CFC  and  methyl  chloroform  in 
order  to  discontinue  use  of  these 
compounds  after  January  1, 1996  (see  58 
FR  15022). 

As  a  result  of  these  phaseout 
deadlines,  there  is  a  need  to  develop 
substitutes  for  ODS.  Allowing  wider  use 
of  acetone  will  facilitate  the  transition 
away  from  ODS  without  adversely 
affecting  efforts  to  control  ground  level 
ozone  concentrations.  For  example, 
chlorofluorocarbon-11  and  methyl 
chloroform  have  been  used  as  foam- 
blowing  agents  in  the  manufacture  of 
poljTirethane  foam.  These  compounds 
are  also  used  in  metal  cleaning  in  the 
aircraft  manufacturing  industry.  Both 
CFC-11  and  methyl  chloroform  are 
listed  as  Class  I  substances  under  title 
VI  of  the  Act.  i.e..  as  substances  that 
have  the  highest  stratospheric  ozone- 
depleting  potential.  Acetone  may  be 
able  to  be  used  as  a  foam-blowing  agent 
and  cleaning  agent  in  place  of  these 
chemicals. 

The  EPA  has  already  listed  acetone  as 
an  acceptable  ozone-depleting  substance 
substitute  under  the  program  known  as 
the  "Significant  New  Alternatives 
PoHcy"  (SNAP)  program,  (59  FR  13044, 
March  18, 1994).  Within  the  context  of 
the  SNAP  rule,  substitutes  are 
"acceptable"  if  they  are  technically 
feasible  to  be  used  as  an  alternative  to 
an  ODS  for  particular  uses  and  give 
reduced  overall  risk  to  human  health 
and  the  the  environment  compared  to 
the  ODS  they  replace.  In  the  SNAP  rule. 
EPA  listed  acetone  as  an  acceptable 
substitute  for  flexible  polyurethane 
foam  blowing  (59  FR  13132).  The  SNAP 
rule  lists  ketones  (which  include 
acetone)  as  an  acceptable  substitute  for 
solvent  cleaning  in  metal  cleaning, 
electronics  cleaning,  and  precision 
cleaning  (59  FR  13134).  Ketones  are  also 


listed  in  the  SNAP  rule  as  an  acceptable 
substitute  solvent  for  aerosols  and  for 
adhesives.  coatings,  and  inks  (59  FR 
13145). 

In  each  of  these  areas  of  concern, 
toxic  air  emissions  and  depletion  of 
stratospheric  ozone,  adding  acetone  to 
the  list  of  negligibly-reactive  VOC  will 
support  the  EPA's  pollution  prevention 
efforts.  By  enacting  the  Pollution 
Prevention  Act  of  1990,  Congress 
established  as  a  national  policy  that 
"pollution  should  be  prevented  or 
reduced  at  the  source  whenever 
feasible"  (42  U.S.C.  13).  An  important 
part  of  EPA's  pollution  prevention 
strategy  is  encouraging  companies  to 
use  substitutes  in  their  production 
processes  that  are  more  environmentally 
benign  than  the  substances  they 
currently  use.  For  example,  in  its 
blueprint  for  a  comprehensive  national 
pollution  prevention  strategy,  (56  FR 
7849  (February  26.  1991)).  the  EPA 
recognized  that  the  definition  of 
pollution  prevention  includes  a  "switch 
to  non-toxic  or  less  toxic  substitutes" 
[Id.  at  7854). 

National  air  emissions  of  acetone  from 
industrial  sources  were  estimated  to  be 
80,000  tons  per  year  in  1991.  It  should 
be  noted  that  due  to  the  high  volatility 
of  acetone,  increased  use  of  acetone  for 
metal  cleaning  will  most  likely  increase 
emissions  of  the  compound  to  the  air. 

II.  The  EPA  Response  to  the  Petition 

Based  on  the  scientific  data  presented 
in  the  material  submitted  by  the 
petitioners.  EPA  accepts  the  conclusion 
that  acetone  is  not  appreciably  different 
from  ethane  in  terms  of  photochemical 
reactivity.  The  EPA  is  responding  to  the 
petitions  by  proposing  in  this  notice  to 
add  acetone  to  the  list  of  compounds 
appearing  in  40  CFR  51.100(s)  that  are 
considered  to  be  neghgibly  reactive  and 
are  thus  excluded  from  the  definition  of 
VOC  for  ozone  SIP  and  ozone  control 
purposes.  The  revised  definition  will 
apply  in  the  Chicago  ozone 
nonattainment  area  pursuant  to  the  40 
CFR  52.741(a)(3)  definition  of  volatile 
organic  material  or  volatile  organic 
compound.  States  are  not  obligated  to 
exclude  from  control  as  a  V'OC  those 
compounds  that  EPA  has  found  to  be 
negligibly  reactive.  However,  if  this 
proposal  is  made  final,  EPA  will  not 
enforce  measures  controlling  acetone  as 
part  of  a  federally-approved  ozone  SIP. 
In  addition,  once  this  proposal  is  made 
final.  States  should  not  include  acetone 
in  their  VOC  emissions  inventories  for 
determining  reasonable  further  progress 
under  the  Act  (e.g..  section  182(b)(1)) 
and  may  not  take  credit  for  controlling 
acetone  in  their  ozone  control  strategy. 
Further,  after  this  proposal  is  made 
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iinal.  aix-tone  mav  not  be  used  for 
ennssions  netting  (e  p.,  40  Ci-'R 
51  166(bM2)(c)).  offsettinK  (40  CFR 
appendix  S).  or  trading  wi'h  reartive 
VOC  (Emissions  Trading  Policy 
Statement.  51  PR  43B14.  December  4. 
19S6  and  Koonomic  Incentive  Program 
Rule*.  59  FR  16690.  Apnl  7.  1994) 

Sinoa  acetone  will  no  longer  be 
treated  as  a  VOC,  a  State  should  revise 
its  base  year  inventory  and  plans  that 
rely  on  that  inventory  (e.g..  the  15 
percent  plan)  to  remove  acetone  and  the 
VCXD  emissions  reductioa  credit  taken 
from  controlling  acetone.  To  avoid 
unnecessary  work,  however.  States  may 
a<:count  for  the  fraction  of  the  VOC 
inventory  that  acetone  (XNnpnses  or  the 
amount  of  reduction  claimed  for 
controlling  acetone.  If  the  acetone 
fraction  in  the  inventory  or  the  amount 
of  control  claimed  is  not  significant  for 
a  particular  area.  EPA  would  not  expect 
a  State  to  revise  its  emissions  inventory 
or  a  plan  based  on  that  inventory  to 
account  for  the  revised  VOC  definition 

In  addition,  corrections  are  made  to 
the  names  of  three  compounds  whifii 
have  previously  been  exemptud  from 
the  dePinition  of  VOC:  l.l.t-trichlprt)- 
2.2.2-trifluoroethane  (CFC-113)  is 
changed  to  1.1.2-trichlon>-1.2.2- 
trifluoroethane  (CFX>113): 
chlorodinuoroniHlhane  (CFC-22)  is 
changed  to  chlorodifluortNnethane 
(HCFC-22);  and  Irifluoromethane  (FC- 
23)  is  changed  to  trifluoromethane 
(HPC-23).  These  changes  are  corrections 
to  nomenclature  only  and  are  not 
substantive. 

Pursuant  to  5  U.S.C.  605(b).  I  hereby 
certify  that  this  action  will  not  have  a 
significant  economic:  impact  on  a 
substantial  numbt^r  of  small  entities 
because  it  relaxes  current  regulatory 
requirements  rather  than  imposing  new 
ones.  The  EPA  has  determined  that  this 
rule  is  not  "significant"  under  the  terms 
of  Executive  Order  12866  and  is, 
therefore,  not  subj^Hi  to  Office  of 
Management  and  Budget  (OMB)  review. 
This  action  does  not  contain  any 
information  (:olle<"tion  requirements 
subjwrt  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1960  (44 
use.  3501  ef  .si^7.). 

Assuming  this  rulemaking  is  subject 
to  set-lion  317  of  the  Act,  the 
Admini.strator  concludes,  weighing  the 
Agency's  limited  resources  and  other 
duties,  that  it  is  not  practicable  to 
conduct  an  extensive  economic  impact 
asaessnient  of  today's  aciion  since  this 
rule  will  relax  current  regulatory 
requirements.  Accordingly,  the 
Administrator  simplv  notes  that  any 
costs  of  complying  with  today's  action, 
•iny  inflationary  or  re<:essionary  effects 
of  the  regulation,  and  any  impact  on  the 


competitive  standing  of  small 
businesses,  on  consumer  costs,  or  on 
energy  uaa.  will  be  less  than  or  at  least 
not  more  than  the  impact  that  existed 
before  today's  action. 

List  of  SubHH  ts  in  40  ( J"R  P.irt  51 

Administrative  practice  and 
pror^ure.  Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations, 
l^ead.  Nitrogen  dioxide.  Ozone. 
Particiilate  matter,  Reporting  and 
recordkeeping  reqtiirements,  Sulfur 
oxides.  Volatile  organic  compounds. 

Dated:  September  23.  1994. 
Carol  M  BruMmer. 

For  reasons  set  forth  in  the  preamble, 
part  51  of  Chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 

to  be  amHTKled  as  follows- 

PART  51     ReOUiREMEmS  FOR 
PREPARATX)N,  ACKDPTION    AND 
SUBMrTTAL  OF  IMPLEMEKT AT10h4 

PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Aetbwitr.  42  li.S.C  7410(aH2).  7475(e). 
75U2(al  and  (b).  7S03.  7601(aKl).  and  7620 

2.  Section  51.100  is  amended  by 
revising  paragraph  (s)(l)  introductory 
text  to  read  a.s  fo)lows 

§51.100      CMinHljns 

•  •         •         *         • 

(s)  •  •  • 

(1)  This  includes  any  such  organic 
compound  other  than  the  following, 
which  have  been  determined  to  have 
negligible  photochemical  reactivity: 
methane:  ethane;  methylene  chloride 
(dichloromethane):  1,1,1-trichloroethane 
(methyl  chloroform);  1.1,2-trichloro- 
1.2.2-trif1uoroethane  (CFC-113); 
tricbloronuoromethane  (CFC-11); 
dichlorodifluorometliane  (CFC-12); 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23);  1.2-dichloro 
1.1,2.2-tetranuoroethane  (CFC-114); 
chloropentafluoroethane  (CFC-115): 
LLl-trifluoro  2^-dichluroethane 
(HCFC-123);  1.1.1.2-totranuoroethane 
(HFC-134a):  1,1-dichloro  1 -fluoroethane 
(HCFC-141b).  l-chloro  1.1- 
difluoroethane  (HCFC  142b);  2-chloro- 
1.1.1.2  tetrafliioroethdne  (HCFC-124); 
pentanuoroelhane  (HFC-12D);  1,1,2,2- 
tetranuoroethano(HFC-134);  1.1.1- 
trifluoroethane  (llf  C-143a);  1,1- 
difluoroethane  (HFC;  -ir>2a);  acetone; 
and  p«;rfluorocarix)ii  compounds  which 
fall  into  these  classes: 

•  •         •         *         • 
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40  CFR  Part  70 

[IL001.  FRL--5081-e] 

Clean  Air  Act  Proposed  Interim 
Approval  Of  Operating  Permits 
Program,  Illinois 

AQEMCV:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  approval. 

SUMMARY:  The  EPA  proposes  interim 
approval  of  the  Operating  Permits 
Program  submitted  by  Illinois  for  the 
purpose  of  complying  with  Federal 
requirements  which  mandate  that  States 
develop,  and  submit  to  EPA.  programs 
for  issuing  operating  permits  to  all 
major  stationary  sources,  and  to  certain 
other  sources. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
0(.1ober3l.  1994. 
ADDRESSES:  Comments  should  be 
addressed  to  Jennifer  Drury-Bozecky  at 
the  Region  V  address. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  interim 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  EPA  Region  5.  77 
West  Jackson  Boulevard.  AR-18J. 
Chicago,  Illinois,  6U604.  Please  contact 
Jennifer  Drury-Buzecky  at  (312)  886- 
3194  to  arrange  a  time  if  inspection  of 
the  submittal  is  desired. 
FOR  FURTMtR  INfOflMATKDW  CX)NTACT: 
Jennifer  Drur>  Horecky,  AK-18J,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois.  60604.  (312)  686-3194. 
SUPPtEMEWTARY  IMFORMATKDN: 

1.  Bdi  Wi^uuiid  and  i'uxpobe 

As  required  under  title  V  of  the  Clean 
Air  Act  ("the  Ati")  as  amended  (1990), 
EPA  has  promulgated  rules  which 
define  the  minimum  elements  of  an 
approvable  State  operating  permits 
program  and  the  corresponding 
standards  and  procedures  by  which  the 
EPA  will  approve,  oversee,  and 
withdraw  approval  of  .State  operating 
permits  programs  (see  57  FR  32250  (July 
21,  1 99  2  ITTiese  rules  are  codified  at  40 
Code  of  Federal  Regulations  (CFR)  part 
70.  Title  V  requires  States  to  develop, 
and  submit  to  EPA,  programs  for  issuing 
these  operating  permits  to  all  major 
.stationary  sources  and  to  certain  other 
sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15.  1993.  and  that  EPA  act  to 
approve  or  disapprove  each  program 
VA-ilhin  1  year  after  receiving  the 
submittal.  40  CFR  70.4(e)(2).  however, 
allows  the  Administrator  to  extend  the 


review  period  of  a  State's  submittal  if 
the  State's  submission  is  materially 
altered  during  the  one-year  review 
period.  This  additional  review  period 
may  not  extend  beyond  one  year 
following  receipt  of  the  revised 
submission.  EPA  received  material 
changes  to  Illinois"  submission  on  April 
18,  1994,  and  July  18,  1994.  In  addition, 
the  State  requested  on  May  16,  1994, 
that  EPA  include  the  State's 
insignificant  activities  regulations, 
currently  undergoing  rulemaking  at  the 
state  level,  in  EPA's  final  rulemaking  on 
the  State's  submittal.  35  Illinois 
Administrative  Code  201  (35  lAC  201). 
Because  these  material  changes  stopped 
EPA's  final  review  clock,  a  final  EPA 
action  on  the  State's  submittal  may  not 
occur  by  November  15, 1994.  EPA  will 
act  expeditiously  to  promulgate  a  final 
notice  on  the  State's  revised  submission 
after  the  publication  of  this  proposal 
and  formal  adoption  of  all  State  rules. 

The  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15, 1993,  date,  or'by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

II.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  Illinois  on 
November  15, 1993.  While  Illinois' 
program  substantially  meets  the 
requirements  of  40  CFR  part  70,  certain 
deficiencies  must  be  corrected  in  the 
State's  submittal  before  EPA  can  fully 
approve  the  State's  submittal.  This 
document  will  outline  the  corrections 
necessary  for  full  approval. 

For  more  detailed  information  on  the 
analysis  of  the  State's  submission, 
please  refer  to  the  part  70  Operating 
Permits  Program  Review  Checklist  and 
technical  support  document 
accompanying  this  approval. 

1.  Support  Materials 

A  letter  from  Jim  Edgar,  Governor  of 
the  State  of  Illinois,  to  Administrator 
Carol  Browner,  accompanying  the 
State's  submittal,  names  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  as  the  state  agency  responsible 
for  the  administration  of  Illinois'  title  V 
operating  permit  program  throughout 


the  entire  state.  Since  the  State  entitles 
its  title  V  operating  permit  program  the 
"Clean  Air  Act  Permit  Program 
(CAAPP)".  CAAPP  will  be  used 
throughout  this  document  when 
referencing  the  State's  program. 

Also  included  in  the  State's  submittal 
is  a  narrative  description  of  the  CAAPP 
summarizing  how  the  State  will  meet 
the  requirements  of  40  CFR  part  70  and 
a  legal  opinion  fi-omRoland  W.  Burris, 
Attorney  General  of  the  State  of  Illinois, 
certifying  that  the  legal  authority  exists 
for  the  State  to  administer  and  enforce 
the  title  V  program.  According  to  the 
narrative  and  a  specific  request  from  the 
State  referenced  above,  the  State  intends 
to  develop  future  regulations  governing 
insignificant  activities.  The  State 
anticipates  that  these  regulations  will  be 
finalized  by  the  time  of  EPA's  final 
action  on  this  submittal.  The  narrative 
also  describes  the  existing  federally 
enforceable  state  operating  permit 
program  (FESOP),  previously  approved 
by  EPA,  that  the  State  will  utilize  to 
allow  sources  to  limit  their  potential  to 
emit  through  federally  enforceable 
operating  restrictions  to  avoid  title  V 
requirements. 

The  Illinois  CAAPP  submittal 
contains  all  the  elements  required  by  40 
CFR  70.4(b).  Although  the  State's 
submittal  does  not  include  an 
Implementation  Agreement,  the  State 
and  EPA  will  soon  develop  an 
implementation  agreement  that 
accounts  for  the  implementation  issues 
unique  to  Illinois'  CAAPP. 

The  majority  of  the  State's  program  is 
found  in  section  39.5  of  the  Illinois 
Environmental  Protection  Act.  415  ILCS 
5/39.5.  Additional  regulations  are  found 
in  35  lAC  270, 105, 106,  252,  253,  and 
draft  versions  of  both  201  and  211. 

2.  Regulations  and  Program 
Implementation 

a.  Applicability 

The  Illinois  program  meets  the 
requirements  of  40  CFR  70.2  and  70.3 
for  applicability. 

b.  Permit  Applications 

The  Illinois  program  substantially 
meets  the  requirements  of  40  CFR  70.5 
for  permit  applications. 

One  permit  application  issue  will 
require  a  legislative  amendment  before 
EPA  can  fully  approve  the  State's 
program.  The  current  State  legislative 
provision  concerning  source 
certification  of  applications,  415  ILCS  5/ 
39.5(5)(e),  does  not  require  the 
responsible  official  certifying  a 
document  to  make  a  "reasonable 
inquiry"  or  that  the  statement  be  based 
upon  "information  and  belief 
according  to  40  CFR  70.5(d)  and 
70.6(c)(1).  The  State  must  amend  this 


provision  in  its  legislation  to  ensure  that 
certifications  by  responsible  officials 
comply  with  all  Federal  requirements, 
namely  that  the  official  has  made  a 
reasonable  inquiry  and  that  the 
certification  is  based  upon  information 
and  belief.  EPA  is,  therefore,  proposing 
interim  approval  until  this  deficiency  is 
corrected. 

Another  potential  deficiency  in  the 
State's  program  concerns  insignificant 
activities.  Illinois  is  currently 
developing  regulations  for  insignificant 
activities  in  35  lAC  201  and  211.  The 
regulations  propose  insignificant 
emission  limits  for  hazardous  air 
pollutants  (HAP),  specific  categories  of 
insignificant  activities  or  emission 
levels  of  all  regulated  pollutants,  and 
provisions  to  allow  sources  to  propose 
their  own  insignificant  activities. 
Insignificant  activity  thresholds 
which  are  considered  to  be  acceptable 
by  EPA  for  Illinois'  program  would  fall 
in  the  range  of  1-2  tons  per  year  for 
criteria  pollutants  and  the  de  minimis 
levels  established  under  112(g)  or  lower 
for  HAPs.  These  insignificance  levels 
are  appropriate  for  the  State's  program 
because  of  the  25  ton  per  year  major 
source  threshold  level  established  in  the 
State's  severe  ozone  nonattainment 
areas,  and  because  of  the  overall  major 
source  threshold  level  for  HAPs 
established  at  10  tons  per  year  of  one 
HAP  and  25  tons  per  year  of  any 
combination  of  HAPs.  Illinois' 
insignificant  activity  regulations 
establish  insignificance  levels  of  no 
more  than  1  Ib/hr  of  any  non-HAP 
(approximately  4  tons  per  year)  and  no 
more  than  .1  Ib/hr  of  any  HAP 
(approximately  .4  tons  per  year)  per 
emission  unit.  Because  Illinois' 
insignificant  activity  regulations  fail  to 
comply  with  EPA's  notion  of  acceptable 
thresholds,  EPA  could  only  propose 
interim  approval  for  the  State's  201  and 
211  regulations.  If  EPA's  concerns  are 
addressed  in  the  State's  final  regulations 
before  final  action  on  this  notice,  then 
EPA  can  fully  approve  the  State's 
insignificarit  activities.  Alternatively,  if 
the  State  does  not  address  EPA's 
concerns  before  final  action  on  this 
notice,  then  EPA's  final  action  will 
include  an  interim  approval  on  this 
issue. 

c.  Permit  Issuance,  Renewal. 
Reopenings  and  Resisions 

Tne  Illinois  program  meets  the 
requirements  of  40  CFR  70.7(h)  for 
public  participation  and  40  CFR 
70.7(e)(2)  minor  modifications.  Two 
interim  approval  issues  exist,  however, 
with  respect  to  the  States  definition  of 
administrative  permit  amendmenl.  4 1  s 
ILCS  5/39.5(1 3)(c)(vi)  allows 
incorporation  of  revised  limitations  ui 
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oiher  requirements  resulting  from  the 
application  of  an  approved  wonomit; 
incentives  rule,  a  marketable  permits 
rule  or  ganeric  emisAioos  trading  rule 
into  a  CAAPP  permit  through  the 
fldioinistrative  amendment  procedure. 
Since  40  CFR  70.7(d)  doe«  not  allow  the 
use  of  an  administrative  permit 
amendment  to  accomplish 
incorporation  of  emissions  trades  into  a 
part  70  permit,  the  State's  definition  of 
administrative  amendment  is  one  basis 
for  the  EPA's  proposal  to  grant  interim 
approval  of  the  State's  program.  The 
Stale  must  amend  its  legislation  to 
require  the  use  of  the  sigiiifitant 
modification  procedure  to  incorporate 
emission  trades  into  a  CAAPP  permit 
\ieiore  the  EPA  can  fully  approve  the 
Stale's  definition  of  administrative 
aiiunidment. 

The  second  interim  approval  issue  is 
found  in  415  ILCS  5/39.5ll3)(c)(v).  The 
State's  program  allows  incorporation  of 
requirements  trom  preconslruction 
review  permits  authorized  under  an 
FPA-approved  preconstruction  pemiit 
program  into  a  CAAPP  permit  through 
the  administrative  amendment 
procedure,  provided  that  the  permit 
meets  procedural  and  compliance 
requirements  substantially  equivalent  to 
those  in  the  State's  CAAPP  permit 
issuance  process  (emphasis  added).  The 
EPA  encouragi's  the  use  of  tlie 
administrative  amendment  pro<»dure  to 
incorporate  preconstruction  review 
permits  into  part  70  permits. 
Nevertheless.  40  CFR  70.7(d)(lKv) 
allows  such  incorporation  only  when 
the  State's  preconstruction  review 
program  meets  procedural  and 
compliance  requirements  substantially 
equivalent  to  the  requirements  of  40 
CFR  70.7  and  70.8  that  would  be 
applicable  to  the  change  if  it  were 
subject  to  review  as  a  permit 
nxxiification.  and  compliance 
requirements  substantially  equivalent  to 
those  contained  in  40  CFR  70.6.  The 
EPA  interprets  40  CFR  part  70  to  require 
that  the  State's  port  70  regulations  or 
preconstruction  permit  program  detail 
the  actual  procedural  and  compliance 
re<|uiremen!s  necessary  to  incorporate 
preconstruction  permits  into  p^irt  7U 
permits. 

For  full  approval  of  the  State's 
program,  the  State  would  need  to 
develop  regulations  detailing  the  actual 
pro<:edural  and  compliance 
re<{uirements  necessary  for 
incorporation  of  preconstruction 
permits  into  part  70  permits.  These 
regulations  would  need  to  supplenrK-iit 
'he  State's  title  V  submittal  or  be 
submitted  as  a  revision  to  the  State's 
()rH<;onstruction  permit  progmm  state 
iniplementation  plan. 
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d.  Permit  Content 
Another  major  com |>onent  of  the 
State's  program  concerns  the  rxintents  of 
a  CAAPP  permit.  The  States  CAAPP 
substantially  meets  the  requirements  of 
40  CFR  70.6.  including  the  requirements 
for  operational  flexibility.  A  CAAPP 
permit  will  incorporate  applicable 
requirements  of  existing  Stale 
Implementation  Flans  (SIP),  as  well  as 
any  future  applicable  requirements 
promulgated  by  EPA.  Legislative 
authority  exists  in  415  ILCS  5/39.5(1 1) 
to  develop  general  permits  covering 
numerous  similar  sources,  except  for 
soun:es  subject  to  the  Acid  Rain 
Program.  These  general  permits  are 
targeted  for  future  deveiupinent. 

One  issue  of  EPA  concern  with  State 
programs  is  the  ability  of  a  part  70 
source  to  obtain  a  waiver  from  any 
applicable  requirement.  The  Illinois 
Pollution  ConU-ol  Board  (IPCB)  has  the 
authority  to  issue  a  variance  from 
requirements  imposed  by  State  law.  415 
ILCS  5/35-38.  previously  approved  into 
the  State's  SIP  for  non-part  70  sources, 
allows  the  IPCB  discretion  to  grant  relief 
from  compliance  with  State  rules  and 
regulations  The  EPA  regards  this 
provision  as  wholly  external  to  the 
program  submitted  for  approval  under 
part  70.  and  consequently  is  proposing 
to  take  no  action  on  this  provision  of 
State  law.  The  EPA  has  no  authority  to 
approve  provisions  of  State  law.  such  as 
the  variance  provisions  referred  to. 
which  are  inconsistent  with  the  CAA. 
The  EPA  does  not  recognize  the  ability 
of  a  permitting  authority  or  other  state 
entity  to  grant  relief  from  the  duty  to 
comply  with  the  terms  of  a  federally 
enfort;eable  part  70  permit,  except 
where  such  relief  is  granted  through 
procedures  allowed  by  part  70.  For 
example,  40  CFR  70.6(g)  defines  the 
circumstances  under  which  an 
affirmative  defense  can  be  raised  when 
an  action  is  brought  against  a  source  for 
noncompliance  with  a  permit  condition. 
The  EPA  reserves  the  right  to  enforce 
the  terms  of  the  part  70  permit  where 
the  permitting  authority  or  other  state 
entity  purports  to  grant  relief  from  the 
duty  to  comply  with  a  part  70  permit  in 
a  manner  inconsistent  with  part  70 
pro<»dures. 

415  ILCS  5/39.5(5)(s)  and  35  lAC 
270. 408  of  the  State's  submitul 
incorporate  previously  approved  SIP 
provisions  into  the  CAAPP  program  (35 
lAC  201.261  through  201.265)  which 
allow  an  owner  or  operator  of  a  CAAi'P 
source  to  include  within  its  CAAPP 
application  a  request  for  permission  to 
operate  during  a  startup,  malfunction,  or 
breakdown.  These  provisions  appear  to 
allow  sources  to  exceed  emission  limits 
and  standards  of  the  States  SIP,  but  are 


not  applicable  to  any  other  requirements 
of  a  title  V  permit.  Since  sounes  that 
request  these  exceedances  must  request 
them  in  their  CA.\PP  applications,  EPA 
will  have  the  opfxjrtunity  to  review  and 
comment  on  these  different  emission 
limits  just  as  it  would  comment  on  any 
other  permit  provision.  Since  these 
provisions  were  previously  approved 
into  Illinois'  SIP.  the  incorporation  of 
these  provisions  into  Illinois'  part  70 
regulations  is  not  problematic  for  the 
approval  of  the  State's  program  as  long 
as  these  provisions  never  apply  to  other 
Federal  requirements  in  a  title  V  permit 
and  do  not  diminish  the  State's 
authority  to  assure  the  source's 
compliance  with  all  applicable 
requirements. 

Another  component  of  permit  content 
is  the  length  of  time  in  which  a  source 
must  notify  the  permitting  authority  to 
report  a  deviation  from  a  permit 
condition.  Part  70  of  the  operating 
permits  regulations  requires  prompt 
reporting  of  deviations  from  the  permit 
requirements.  40  CFR  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Although 
the  permit  program  regulations  should 
define  prompt  for  purposes  of 
administrative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  f>ermit.  The 
EPA  believes  that  prompt  should 
generally  be  defined  as  requiring 
reporting  within  two  to  ten  days  of  the 
deviation.  Two  to  ten  days  is  sufficient 
time  in  most  cases  to  protect  public 
health  and  safety  as  well  as  to  provide 
a  forewarning  of  potential  problems.  For 
sources  with  a  low  level  of  excess 
emissions,  a  longer  time  period  may  be 
acceptable.  Prompt  reporting,  however, 
must  be  more  frequent  than  the 
semiannual  reporting  requirement, 
given  this  is  a  distinct  reporting 
obligation  under  40  CFR 
70.6(a)(3)(iiiKA).  Illinois  addresses  the 
issue  of  prompt  reporting  in  415  ILCS  5/ 
39.5|7)(f)lii)  of  its  CAAPP  legislation. 
Because  Illinois  did  not  actually  define 
"prompt."  EPA  may  veto  permits  that 
do  not  contain  sufficiently  prompt 
reporting  requirements  for  deviations. 
p  Enforcement 

The  Illinois  program  substantially 
meets  the  requirements  of  40  CFR  70.11 
with  regard  to  enforcement  authority. 
One  issue,  however,  requires  a  change 
in  existing  State  legislation  to  bring  the 
State's  enfori»ment  authority 
completely  in  accord  with  the 
requirements  of  part  70.  415  ILCS  5/ 
44(i)(4MD)  of  the  Illinois  Environmental 
Protection  Act  prohibits  the  knowing 
tampering  of  anv  monitoring  device  or 


record.  40  CFR  70.11(a)(3)(iii).  however, 
prohibits  the  knowing  tampering  of  any 
monitoring  device  or  method.  The  State 
must  amend  its  legislative  provision  to 
include  a  prohibition  against  knowing 
tampering  of  a  monitoring  method.  The 
EPA.  therefore,  proposes  interim 
approval  of  the  State's  program. 

Another  issue  concerning  title  V 
enforcement  authority  is  the  ability  of  a 
source  to  request  an  alternative 
emission  limit  equivalent  to  that  stated 
in  a  SIP.  415  ILCS  5/39.5(7){q)  allows  a 
source  to  demonstrate  in  its  CAAPP 
appbcation  that  an  alternative  emission 
limit  would  be  equivalent  to  that 
contained  in  the  applicable  IPCB 
regulations.  The  State  submitted  revised 
regulations  that  restricted  the  use  of 
alternative  emission  limits  in  35  lAC 
270.401(e)  to  the  situation  where  the 
applitable  EPA-approved  SIP  allows  for 
such  determination.  Since  this  revision 
to  the  State  regulations  adequately 
addresses  EPA's  concerns  regarding  the 
use  of  alternative  equivalent  emission 
limits,  the  State  may  utilize  equivalent 
alternative  emission  limits  in  its  CAAPP 
when  the  underlying  SIP  provision 
allows  for  such  determination. 

3.  Permit  Fee  Demonstration 

415  ILCS  5/39.5(18)  of  the  State's 
legislation  provides  for  the  collec-tion  of 
fees  in  the  amount  of  $13.50  per  ton  of 
allowable  emissions.  Sources  allowed  to 
emit  less  than  100  tons  per  year  in  the 
aggregate  of  all  regulated  air  pollutants 
shall  pay  a  flat  fee  of  $1000  and  no 
source  uiall  be  required  to  pay  a  fee  in 
excess  of  $100,000.  Since  the  State  is 
not  charging  the  presumptive  minimum, 
40  CFR  70.9  requires  that  the  State 
collect  fees  sufficient  to  cover  the 
permit  program  costs.  Based  upon  the 
State's  fee  demonstration,  EPA  believes 
that  the  amount  of  fee  revenue  collected 
by  the  State  is  sufficient  to  run  the 
Slate's  program.  Collection  of  fees  based 
upon  allowable  emissions  results  in  the 
collection  of  fiees  from  tons  of  pollution 
not  actually  emitted.  Monies  collected 
from  the  program  will  be  deposited  in 
a  special  fund  in  the  State  Treasury 
known  as  the  CAA  Permit  Fund  and  a 
board  appointed  by  the  State  legislature 
will  evaluate  the  State's  fee  structure  to 
ensure  that  future  collection  of  funds 
will  be  sufficient  to  run  the  program. 

On  July  18,  1994,  the  State  submitted 
additional  information  clarifying  its 
detailed  fee  demonstration.  As  a  resuh 
of  this  additional  information,  the  EPA 
believes  the  State's  detailed  fee 
demonstration  meets  the  requirements 
of  40  CFR  part  70.  Please  refer  to  the 
technical  support  document  and  letter 
dated  June  21,  1994,  imm  lEPA. 
included  with  the  docket  on  this 


approval,  for  more  information 
regarding  the  State's  fee  demonstration. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 

a.  Authority  and/or  Commitments  for 
Section  112  Implementation 

Illinois  has  demonstrated  in  its  title  V 
program  submittal  adequate  legal 
authority  to  implement  and  enforce  all 
section  112  requirements  through  the 
title  V  permit.  This  legal  authority  is 
contained  in  Illinois'  enabling 
legislation  and  in  regulatory  provisions 
defining  "applicable  requirements"  and 
stating  that  the  permit  must  incorporate 
all  appUcable  requirements.  EPA  has 
determined  that  this  l^al  authority  is 
sufficient  to  allow  Illinois  to  issue 
permits  that  assure  compliance  with  all 
section  112  requirements. 

The  EPA  is  interpreting  the  above 
legal  authority  to  mean  that  Illinois  is 
able  to  carry  out  all  section  112 
activities.  For  further  rationale  on  this 
interpretation,  please  refer  to  the 
Technical  Supf>ort  Document 
accompanying  this  rulemaking  and  the 
April  13,  1993,  guidance  memorandum 
titled  "Title  V  Program  Approval 
Criteria  for  section  112  activities," 
signed  by  John  Seitz. 

b.  Implementation  of  112(g)  Upon 
Program  Approval 

As  a  condition  of  approval  of  the  part 
70  program,  Illinois  is  required  to 
implement  section  112(g)  of  the  Act 
from  the  date  of  approval  of  the  part  70 
program.  Imposition  of  case-by-case 
determinations  of  MACT  or  offsets 
under  section  112(gJ  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-sp)ecific  basis.  The  EPA  is 
proposing  to  approve  Illinois' 
preconstruction  permitting  program, 
found  in  35  lAC  201-203.  imder  the 
authority  of  title  V  and  part  70  solely  for 
the  purpose  of  implementing  section 
112(g)  during  the  transition  period 
between  title  V  approval  and  adoption 
of  a  State  rule  implementing  EPA's 
section  112(g)  regulations.  EPA  believes 
this  approval  is  necessary  so  that 
Illinois  has  a  mechanism  in  place  to 
establish  federally  enforceable 
restrictions  for  section  112(g)  purposes 
from  the  date  of  part  70  approval. 
Although  section  112(1)  generally 
provides  authority  for  approval  of  State 
air  toxics  programs,  title  V  and  section 
112(g)  provide  authority  for  this  limited 
approval  because  of  the  direct  linkage 
between  implementation  of  section 
112(g)  and  title  V.  The  scope  of  this 
approval  is  narrowly  limited  to  section 
112(g)  and  does  not  confer  or  imply 
approval  for  purposes  of  section  110  or 
any  other  provision  under  the  Act.  If 


Illinois  does  not  wish  to  implement 
section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists,  the 
EPA  may,  in  the  final  action  approving 
Illinois'  part  70  program,  approve  the 
alternative  instead. 

This  proposed  approval  is  for  an 
interim  period  only,  until  such  time  as 
the  State  receives  delegation  of  the 
section  112(g)  rules.  Accordingly,  EPA 
is  proposing  to  limit  the  duration  of  this 
approval  to  a  reasonable  time  following 
promulgation  of  section  112(g) 
regulations  so  that  Illinois,  acting 
expeditiously,  will  be  able  to  adopt 
rules  consistent  with  the  section  112(g) 
regulations. 

Once  EPA  promulgates  the  section 
112(g)  rules,  implementation  of  title  V 
requires  that  Illinois  adopt  these  rules 
within  a  reasonable  f>eriod  of  time.  EPA 
considers  final  adoption  by  the  State  12 
months  after  EPA  promulgation  a 
reasonable  period  of  time.  Once  the 
State  adopts  the  section  112(g)  rules,  the 
State  will  issue  permits  in  accordance 
with  the  section  112(g)  rules. 

c.  Program  for  Delegation  of  Section 
1 12  Standards  as  Promulgated 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b),  encompass  section 
112(1)(5)  approval  requirements  for 
approval  of  a  program  for  delegation  of 
section  112  standards  as  promulgated  by 
EPA  as  they  apply  to  part  70  sources. 
Section  112(1K5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.Therefore.  the  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
Illinois'  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated.  Because  the 
State  of  lUinois  has  historically  accepted 
automatic  delegation  of  section  112 
standards  and  requirements.  EPA 
proposes  to  approve  the  delegation  of 
section  112  standards  and  requirements 
through  automatic  delegation. 
Therefore,  once  EPA  promulgates  a 
section  112  standard,  the  State  of 
Illinois  will  automatically  assume 
responsibility  for  collection  and  receipt 
of  any  information  required  by  the 
standard,  as  well  as  any  further 
activities  agreed  to  by  EPA  and  EPA. 
The  details  of  this  delegation 
mechanism  will  be  set  forth  in  a 
Memorandum  of  Agreement  between 
Illinois  and  EPA  expected  to  be 
completed  prior  to  approval  of  Illinois' 
section  112(1)  program  for  straight 
delegations.  This  program  applies  to 
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both  existing  and  future  standards,  but 
is  limited  to  sources  covered  by  the  part 
70  program. 

The  EPA  is  proposing  approval  under 
section  112(1)  of  tne  Clean  Air  Act 
(CAA)  of  Illinois'  state  operating  permits 
program  for  the  purposes  of  creating 
federally  enforceable  limitations  on  the 
potential  to  emit  of  Hazardous  Air 
Pollutants  (HAPs)  regulated  under 
section  1 1 2  of  the  CAA.  The  EPA  is 
approving  this  program  as  meeting  the 
criteria  articulated  in  the  June  28.  1989, 
Federal  Register  notice  for  State 
operating  permit  programs  to  establish 
limits  federally  enforceable  on  potential 
to  emit. 

The  June  28. 1989.  notice  provided 
that  EPA  would  approve  a  state 
operating  permit  program  into  a  SIP  for 
the  purpose  of  establishing  federally 
.  enforceable  limits  on  a  source's 
potential  to  emit  if  the  program  met  five 
specific  requirements.  This  notice, 
be<-.ause  it  was  written  prior  to  the  1990 
amendments  to  section  112,  addressed 
only  SIP  programs  to  control  criteria 
pollutants.  Federally  enforceable  limits 
on  criteria  pollutants  (i.e.,  VOC's  or 
PM-10)  may  have  the  incidental  effect 
of  limiting  certain  IlAPs  listed  pursuant 
to  section  112(b).  This  situation  would 
occur  when  a  pollutant  classified  as  a 
HAP  is  also  classified  as  a  criteria 
pollutant. '  As  a  legal  matter,  no 
additional  program  approval  by  EPA  is 
required  in  order  for  these  criteria 
pollutant  limits  to  be  recognized  for  this 
purpose. 

EPA  has  determined  that  the  five 
approval  criteria  for  approving  FESOP 
programs  into  the  SIP,  as  specified  in 
the  June  28, 1989,  Federal  Register 
notice,  are  also  appropriate  for 
evaluating  and  approving  the  programs 
under  section  112(1).  The  June  28,  1989. 
notice  does  not  address  HAP  because  it 
was  written  prior  to  the  1990 
amendments  to  section  112  and  not 
because  it  establishes  requirements 
unique  to  criteria  pollutants.  Hence,  the 
following  five  criteria  are  applicable  to 
state  operating  permit  program 
approvals  under  section  112(1):  (1)  The 
program  must  be  submitted  to  and 
approved  by  EPA;  (2)  The  program  must 
impose  a  legal  obligation  on  tbe 
operating  permit  holders  to  comply  with 
the  terms  and  conditions  of  the  permit 
and  that  permits  which  do  not  conform 
to  either  the  operating  permit  program 
requirements,  the  requirements  oiEPA's 
underlying  regulations  or  the  June  28, 
1989.  criteria  may  be  deemed  "not 


■  The  EPA  intends  to  issue  guidance  addressing 
the  technical  aspects  of  how  these  criteria  pollutant 
limits  may  be  recognized  for  purposes  of  limiting 
a  source's  potenlial  to  emit  ot  HAP  to  t)elow  lection 
1 1 2  major  source  levels. 


federally  enforceable"  by  EPA;  (3)  The 
program  must  contain  terms  and 
conditions  that  are  at  least  as  stringent 
as  any  requirements  contained  in  the 
SIP  or  enforceable  under  the  SIP  or  any 
section  112  or  other  Clean  Air  Act 
standard  or  requirement;  (4)  Permits 
issued  under  the  program  must  contain 
conditions  that  are  permanent, 
quantifiable,  and  enforceable  as  a 
practical  matter;  and  (5)  Permits  issued 
under  the  program  must^  subject  to 
participation,  including  at  a  minimum 
advance  notice  of  the  permit  in  the  form 
of  a  30-day  public  comment  period. 

In  addition  to  meeting  the  criteria  in 
the  June  28.  1989.  notice,  a  state 
operating  permit  program  must  meet  the 
statutory  criteria  for  approval  under 
section  112(l)(5).  Seciion  112(1)  allows 
EPA  to  approve  a  program  only  if  it:  (1) 
Contains  adequate  authority  to  assure 
compliance  with  any  section  112 
standards  or  requirements;  (2)  provides 
for  adequate  resources;  (3)  provides  for 
an  expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

The  EPA  plans  to  codify  the  approval 
criteria  for  programs  limiting  potential 
to  emit  of  HAP  in  Subpart  E  of  part  63. 
the  regulations  promulgated  to 
implement  section  112(1)  of  the  Act.  The 
EPA  currently  anticipates  that  these 
criteria,  as  they  apply  to  state  operating 
permit  programs,  will  mirror  those  set 
forth  in  the  June  28. 1989,  notice,  with 
the  addition  that  the  State's  authority 
must  extend  to  HAP  instead  of  or  in 
addition  to  VOC's  and  PM-10.  The  EPA 
currently  anticipates  that  state  operating 
permit  programs  that  are  approved 
pursuant  to  section  112(1)  prior  to  the 
subpart  E  revisions  will  have  had  to 
meet  these  criteria,  and  hence,  will  not 
be  subject  to  any  further  approval 
action. 

The  EPA  beheves  it  has  authority 
under  section  112(1)  to  approve 
programs  to  limit  potential  to  emit  of 
HAPs  directly  under  section  112(1)  prior 
to  this  revision  to  subpart  E.  Section 
112(l)(5)  requires  EPA  to  disapprove 
program  that  are  inconsistent  with 
guidance  required  to  be  issued  under 
section  112(1)(2).  This  might  be  read  to 
suggest-that  the  "guidance"  referred  to 
in  section  112(l)(2)  was  intended  to  be 
a  binding  rule.  Even  under  this 
intprpretation,  the  EPA  does  not  believe 
that  section  112(1)  requires  this 
rulemaking  to  be  comprehensive.  That 
is,  it  need  not  address  all  instances  of 
approval  under  section  112(1).  The  EPA 
has  already  issued  regulations  under 
section  112(1)  that  would  satisfy  this 
requirement.  Given  the  severe  timing 
problems  posed  by  impending  deadlines 


set  forth  in  MACT  standards  and  for 
submittal  of  title  V  applications,  EPA 
believes  it  is  reasonable  to  read  section 
112(1)  to  allow  for  approval  of  programs 
to  limit  potential  to  emit  prior  to 
issuance  of  a  rule  specifically 
addressing  this  issue.  Accordingly,  EPA 
is  proposing  approval  of  Illinois' 
program  now  so  as  to  enable  Illinois  to 
begin  issuing  federally  enforceable 
permits  as  soon  as  possible. 

EPA  proposes  the  approval  of  Illinois' 
federally  enforceable  state  operating 
permit  program  (FESOP)  program  for 
the  purpose  of  limiting  potential  to  emit 
of  HAP.  The  Illinois  FESOP  program 
was  previously  approved  for  the 
purpose  of  limiting  potential  to  emit  of 
criteria  pollutants  on  December  17, 
1992.  57  FR  59928.  In  that  notice.  EPA 
stated  that  the  Illinois  state  operating 
permit  program  met  the  five  criteria 
required  for  Federal  approvability  under 
the  June,  1989.  register  notice.  See  57 
FR  59930-59931.  Illinois'  FESOP 
program:  (1)  Was  submitted  to  and 
approved  by  EPA  into  the  SIP;  (2) 
provides  that  all  sources  are  under  a 
legal  obligation  to  adhere  to  the  terms 
and  limitations  of  such  permits  and  that 
permits  which  do  not  conform  to  the 
operating  permit  program  requirements 
and  the  requirements  of  EPA's 
underlying  regulations  may  be  deemed 
"not  federally  enforceable  '  by  EPA;  (3) 
provides  that  the  Illinois  Environmental 
Protection  Agency  (lEPA)  and  Illinois 
Pollution  Control  Board  must  act  in  a 
manner  consistent  with  all  pertinent 
Federal  statutes  and  regulations 
including  the  SIP;  (4)  ensures  that  all 
permit  conditions  are  permanent, 
quantifiable  and  enforceable  as  a 
practical  matter;  and  (5)  ensures  that  all 
FESOP  permits  are  issued  subject  to 
public  participation,  including  advance 
notification  in  the  form  of  at  least  a  30- 
day  public  comment  period.  By 
approving  the  Illinois  FESOP  program. 
EPA  recognized  the  Illinois  FESOP 
program  as  a  federally  enforceable 
method  of  limiting  potential  to  emit  of 
criteria  pollutants.  415  ILCS  5/9. 1(d)(2) 
provides  the  statutory  authority  for  the 
State  to  include  the  requirements  of 
section  111  and  112  of  the  Act. 
including  any  regulations  promulgated 
thereunder,  into  state  permits. 

Regarding  the  statutory  criteria  under 
section  112(1),  the  EPA  believes  that 
Illinois'  FESOP  program  contains 
authority  to  assure  compliance  with 
section  112  requirements  since  the  third 
criteria  of  the  June  28,  1989  notice  is 
met,  that  is,  since  the  program  does  not 
provide  for  waiving  any  section  112 
requirement.  Sources  would  still  be 
required  to  meet  section  112 
requirements  applicable  to  non-major 
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sources.  Regarding  adequate  resources, 
Illinois  has  included  in  its  request  for 
approval  under  section  112(1)  a 
commitment  to  provide  adequate 
resources  to  implement  and  enforc-e  the 
program.  This  request  is  contamed  in  a 
September  14. 1994.  letter  from  Bharat 
Mathur,  Chief  of  tlie  Bureau  of  Air. 
lEPA,  to  Stephen  Rothblatt.  Chief, 
Regulation  Development  Branch,  EPA 
Region  5.  Fees  will  be  collected  from 
FESiOP  sources  through  both  the  title  V 
and  FESOP  process.  Sources  that  apply 
for  FESOPs  through  the  title  V  process 
will  f»ay  a  fee  of  $1000.  Sources 
applying  through  the  FESOP  program 
will  be  charged  a  fee  based  upon  actual 
emissions.  Since  the  processing  of  a 
FESOP  permit  consumes  considerably 
less  resources  than  the  processing  of  a 
title  V  permit,  the  State  believes  that 
sufficient  resources  will  be  available  to 
administer  FESOP  permits  for  those 
who  request  and  qualify.  The  EPA 
believes  this  mechanism  will  be 
sufficient  to  provide  for  adequate 
resources  to  implement  this  program, 
and  will  monitor  the  State's 
implementation  of  the  program  to  assure 
that  adequate  resources  continue  to  be 
available. 

Illinois'  FESOP  program  also  meets 
the  requirement  for  an  expeditious 
schedule  for  assuring  compliance.  A 
source  seeking  a  voluntar>'  limit  on 
potential  to  emit  is  probably  doing  so  to 
avoid  a  Federal  requirement  applicable 
on  a  particular  date.  Nothing  in  this 
program  would  allow  a  source  to  avoid 
or  delay  compliance  with  the  Federal 
requirement  if  it  fails  to  obtain  the 
appropriate  federally  enforceable  limit 
by  the  relevant  deadline.  Finally. 
Illinois'  FESOP  program  is  consistent 
with  the  objectives  of  the  section  112 
program  since  its  purpose  is  to  enable 
sources  to  obtain  federally  enforceable 
limits  on  potential  to  emit  to  avoid 
major  source  classification  under 
section  112.  The  EPA  believes  this 
purpose  is  consistent  with  the  overall 
intent  of  section  112. 

Thfc  EPA  recognizes  that  state 
operating  permits  may  already  exist  that 
contain  restrictions  on  the  potential  to 
emit  of  HAPs.  As  long  as  the  Slate 
issued  these  permits  in  accordance  with 
all  State  regulations  and  the  criteria 
discussed  above,  EPA  will  consider 
these  permits  to  be  federally  enforceable 
upon  promulgation  of  this  action. 

d.  Title  rv 

Illinois'  program  contains  adequate 
authority  to  issue  permits  whicii  reflect 
the  requirements  of  title  IV  and  its 
implementing  regulations.  Illinois' 
submittal  letter  contains  a  commitment 
to  revise  its  regulations  as  necessary  to 
accommodate  Federal  revisions  and 


additions  to  title  IV  and  the  Acid  Rain 
regulations  once  they  are  promulgated. 

B.  Options  for  Approval/Disapproval 
and  Implications 

The  EPA  is  proposing  to  grant  interim 
approval  to  the  operating  permits 
program  submitted  by  Illinois  on 
November  15, 1993.  If  this  approval  is 
promulgated,  the  State-must  make  the 
following  changt^  to  receive  full 
approval:  (1)  The  State  must  amend  415 
ILCS  5/39.5(5)(e)  to  ensure  that 
certifications  by  responsible  officials 
comply  with  all  Federal  requirements, 
namely  that  the  official  has  made  a 
reasonable  inquiry  and  that  the 
certification  is  based  upon  information 
and  belief;  (2)  the  State  must  amend  415 
ILCS  5/39.5(13){c)(vi)  to  require  the  use 
of  the  significant  modification 
procedure  to  incorporate  emission 
trades  into  a  CAAPP  permit;  (3)  for  full 
approval  of  the  State's  program,  the 
State  must  develop  regulations  detailing 
the  actual  procedural  and  compliance 
requirements  necessary  for 
incorporation  of  preconstruction 
permits  into  part  70  permits  as  a 
supplement  to  the  State's  title  V 
submittal  or  submitted  as  a  revision  to 
the  State's  preconstruction  permit 
program  state  implementation  plan;  (4) 
the  State  must  amend  415  ILCS  5/ 
44(j)(4)(D)  to  include  a  prohibition 
against  knowing  tampering  of  a 
monitoring  method:  and  (5)  the  State 
must  correct  all  deficiencies  in  its 
insignificant  activities  regulations 
currently  under  development  If 
finalized  insignificant  activities  rules 
address  EPA's  concerns  and  these  rules 
are  submitted  prior  to  final  action  on 
this  notice,  then  EPA  can  grant  full 
approval  of  these  rules.  If  EPA's 
concerns  are  not  addressed  prior  to  final 
action,  then  the  State's  insignificant 
activities  rules  will  receive  interim 
approval. 

Illinois'  program  is  not  fully 
approvable  because  of  the  deficiencies 
mentioned  above.  The  program, 
however,  substantially  meets  the 
requirements  of  part  70  because  Illinois' 
CAAPP  complies  with  all  other  part  70 
requirements.  This  interim  approval, 
which  may  not  be  renewed,  extends  for 
a  period  of  up  to  2  years.  Because  the 
interim  approval  automatically  expires 
two  years  after  promulgation  of  a  final 
interim  approval,  the  State  may  submit 
its  interim  corrections  at  any  time, 
however,  the  State  may  not  submit  its 
corrections  any  later  than  18  months 
after  promulgation  of  final  interim 
approval.  The  EPA  will  then  have  six 
months  to  promulgate  a  final  action. 

During  tne  interim  approval  period, 
the  State  is  protected  from  sanctions  for 


failure  to  have  a  program,  and  EPA  is 
not  obligated  to  promulgate  a  Federal 
permits  program  in  the  State.  Permits 
issued  under  a  program  with  interim 
approval  have  full  standing  with  respect 
to  part  70.  and  the  1-year  time  period  for 
submittal  of  permit  applications  by 
subject  sources  begins  upon  interim 
approval,  as  does  the  3-year  time  period 
for  processing  the  initial  permit 
applications. 

Requirements  for  approval,  specified 
in  40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(i)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resourc»s  for  implementation, 
and  an  expeditious  compliance 
schedule,  which  are  also  requirements 
under  part  70.  Therefore,  the  EPA  is  also 
proposing  to  grant  approval  under 
secUon  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  Federal  standards 
as  promulgated.  This  program  for 
delegations  only  applies  to  sources 
covered  by  the  part  70  program. 

in.  Administrative  Requirements 

A.  Request  for  PubUc  Comments 

The  EPA  is  requesting  comments  on 
all  aspects  of  this  pro(>osed  interim 
approval.  Copies  of  the  State's  submittal 
and  other  information  relied  upon  for 
the  proposed  interim  approval  are 
contained  in  a  docket  maintained  at  the 
EPA  Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
considered  by,  EPA  in  the  development 
of  this  proposed  rulemaking.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  The  EPA  will  consider 
any  comments  received  by  October  31. 
1994. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  action  from 
Executive  Order  12666  review. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysisassessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  5  U.S.C  603  and  604. 
Alternatively.  EPA  may  certify  that  the 
rule  will  not  have  a  significant  impact 
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on  a  substantial  number  ut  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Operating  permit  program  approvals 
under  section  502  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  operating  permit 
program  approval  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  F'ederal-state 
relationship  under  the  Act.  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  operating  permit 
programs  on  such  grounds.  Union 
Electric  Co.  v.  U.S.  E.P.A..  427  U.S.  246. 
256-66  (S.Ct  1976);  42  U.S.C.  7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7  t01-7671q 

Dated:  September  21.  1994. 
David  A.  Ullrich. 
Acting  Begional  Administrator 
jFR  Doc.  94-24253  Filed  9-29-94;  8:45  am) 
BILLINO  COOC  »S«0-&O-F 


40  CFR  Part  372 
[OPPTS-400086;  FRL-4773-6] 

Acetone;  Toxic  Chemical  Release 
Reporting;  Community  Right-to-Know 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  delete 
acetone  from  the  li.st  of  toxic  chemicals 
subject  to  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA)  in  response 
to  a  petition  filed  by  Eastman  Chemical 
Company  and  Hoechst  Celanese. 
Specifically.  EPA  is  granting  this 
petition  by  proposing  to  delist  because 
the  Agency  t>elieves  that  acetone  does 
not  meet  any  of  the  EPCRA  section 
313(d)(2)  criteria  for  remaining  on  the 
list.  Moreover,  as  published  e^ewhere 
in  this  issue  of  the  Federal  Register. 
EPA  is  proposing  to  odd  acetone  to  the 
list  of  compounds  excluded  from  the 
definition  of  A  Volatile  Organic 


Compound  (VOC)  under  the  Clean  Air 
Act.  VOCs  contribute  to  the  formation  of 
ozone  in  the  lower  atmosphere 
(troposphere),  and  ozone  is  known  to 
cause  significant  adverse  effects  on 
human  health  and  environment.  EPA 
has  previously  determined  that  VOCs 
meet  the  criteria  for  listing  under 
EPCRA  section  313.  Therefore, 
finalization  of  this  proposed  rule  is 
contingent  upon  the  finaUzation  of  the 
proposed  rule  to  exclude  acetone  from 
EPA's  definition  of  a  VOC. 
DATES:  Written  comments  should  be 
received  by  November  29, 1994. 
ADDRESSES:  Written  comments  should 
be  submitted  in  triplicate  to:  OPPT 
Docket  Clerk,  TSCA  Nonconfidential 
Information  Center  (NCIC).  also  known 
as  the  TSCA  Public  Docket  Office 
(7407).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  NE-B607,  401  M  Street 
SW.,  Washington,  DC  20460.  Comments 
should  include  the  document  control 
number  for  this  proposal,  OPPTS- 
400086. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
202-260-9592,  for  specific  information 
on  this  proposed  rule,  or  for  more 
information  on  EPCRA  section  313,  the 
Emergency  Planning  and  Community 
Right-to-know  Hotline,  Environmental 
protection  Agency,  Mail  Code  5101,  401 
M  Street  SW..  Washington.  DC  20460. 
Toll  free:  1-800-535-0202.  in  Virginia 
and  Alaska:  703-412-9877  or  Toll  free 
TDD:  1-800-553-7672. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

This  proposed  rule  is  issued  under 
sections  313(d)  and  (e)(1)  of  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA).  42 
U.S.C.  11023.  EPCRA  is  also  referred  to 
as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA)  (Pub.  L.  99-499). 

B.  Background 

Section  313  of  EPCRA  requires  certain 
facilities  manufacturing,  processing,  or 
otherwise  using  listed  toxic  chemicals 
to  report  their  environmental  releases  of 
such  chemicals  annually.  Beginning 
with  the  1991  reporting  year,  such 
facilities  al.so  must  report  pollution 
prevention  and  recycling  data  for  such 
chemicals,  pursuant  to  section  6607  of 
the  Pollution  Prevention  Act  of  1990,  42 
U.S.C.  13106.  Section  313  established 
an  initial  list  of  toxic  chemicals  that  was 
comprised  of  more  than  300  chemicals 
and  20  chemical  categories.  Section 


313(d)  authorizes  EPA  to  add  or  delete 
chemicals  from  the  list,  and  sets  forth 
criteria  for  these  actions.  EPA  has  added 
and  deleted  chemical  from  the  original 
statutory  list.  Under  section  313(e).  any 
person  may  petition  EPA  to  add 
chemicals  to  or  delete  chemicals  from 
the  list.  EPA  must  respond  to  petitions 
within  180  days  either  by  initiating  a 
rulemaking  or  by  publishing  an 
explanation  of  why  the  petition  is 
denied. 

EPA  issued  a  statement  of  petition 
policy  and  guidance  in  the  Federal 
Register  of  February  4, 1987  (52  FR 
3479),  to  provide  guidance  regarding  the 
recommended  content  and  format  for 
submitting  petitions.  On  May  23.  1991 
(56  FR  23703).  EPA  published  guidance 
regarding  the  recommended  content  of 
petitions  to  delete  individuals  members 
of  the  section  313  and  metal  compound 
categories. 

II.  Description  of  Petition 

On  September  24.  1991,  EPA  received 
a  petition  from  Eastman  Chemical 
Company  and  Hoechst  Celanese  to 
delete  acetone  from  the  EPCRA  section 
313  list  of  toxic  chemicals.  The 
petitioners  contend  that  acetone  should 
be  deleted  from  the  EPCRA  section  313 
list  because  it  does  not  meet  any  of  the 
EPCRA  section  313(d)(2)  criteria  and 
because  acetone's  low  photochemical 
reactivity  does  not  present  substantial 
concerns  for  formation  of  tropospheric 
ozone  or  other  air  pollutants. 

Acetone  is  high  volume  chemical  that 
is  widely  used  as  an  industrial  solvent 
and  chemical  intermediate,  and  which 
is  regulated  under  several 
environmental  statutes  other  than 
EPCRA.  Acetone  is  on  the  list  of 
hazardous  substances  (40  CFR  302.4) 
under  section  102(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  42  U.S.C.  9602, 
with  a  reportable  quantity  of  5,000 
pounds.  Due  to  its  ignitability  acetone  is 
regulated  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6901  et  seq.,  as  a  hazardous 
waste  and  its  implementing  regulations 
at  40  CFR  261.33. 

A.  Status  of  Acetone  Under  the  CAA 

Currently,  acetone  is  considered  a 
Volatile  Organic  Compound  (VOC)  and 
emissions  of  VOCs  are  managed  under 
regulations  (40  CFR  parts  51  and  52) 
that  implement  Title  1  of  the  Clean  Air 
Act,  as  amended  (CAA),  42  U.S.C.  7401 
et.  seq.  The  CAA  requires  States  to 
submit  to  EPA  for  approval  State 
Implementation  Plans  (SIPs)  that 
establish  a  strategy  to  reduce  the 
emissions  of  a  regulated  pollutant  to 
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attain  and  maintain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS).  Under  the  SIP  program,  the 
attainment  of  the  NAAQS  for  ozone  are 
dependent  in  part  on  the  control  of 
releases  of  VOCs.  Section  182(a)(3)(B)  of 
the  CAA  requires  States  to  adopt 
regulations  requiring  sources  of  VOC  (or 
oxides  of  nitrogen  (NOx))  emissions  to 
provide  the  State  reports  showing  the 
actual  emissions  of  VOC  and  NOx.  This 
annual  reporting  of  VOC  emissions  by 
the  sources  to  their  State  air  agencies 
has  been  required  as  of  November  1993. 
Only  facilities  located  in  areas  that  are 
designated  non-attainment  for  ozone  or 
in  attainment  areas  within  ozone 
transport  regions  are  required  to  report. 
EPA's  definition  of  VOCs  excludes 
certain  listed  chemicals  that  have  been 
determined  to  be  negligibly 
photochemically  reactive  (57  FR  3941, 
February  3,  1992).  Elsewhere  in  this 
issue  of  the  Federal  Register,  EPA  is 
proposing  to  add  acetone  to  the  list  of 
compounds  excluded  from  the 
definition  of  a  VOC,  since  it  has  been 
preliminarily  determined  that  acetone 
has  a  negligible  contribution  to 
tropospheric  ozone  formation. 

B.  VOC  Petitions  Under  EPCRA  Section 
313 

This  is  the  third  petition  that  EPA  has 
received  to  delist  a  VOC  from  the 
EPCRA  section  313  list.  EPA  received 
on  July  13,  1988,  a  petition  to  delist 
ethylene  and  propylene  from  the  EPCRA 
section  313  list  and  on  September  9, 
1988,  a  petition  to  delist  cyclohexane. 
Both  petitions  were  denied  due  to 
concerns  about  chemical  reactions  in 
the  troposphere  that  lead  to  the 
formation  of  ozone  and  other  air 
pollutants  such  as  formaladehyde  (i.e., 
these  chemicals  clearly  fit  the  definition 
of  VOCs).  Ozone  is  known  to  cause 
significant  adverse  affects  on  human 
health  and  the  environment. 

III.  EPA's  Technical  Review  of  Acetone 

The  technical  review  of  the  petition  to 
delete  acetone  included  an  analysis  of 
the  toxicological  effects  of  acetone  and 
the  production  and  release  values 
known  for  acetone.  (Refs.  1,  5  and  6) 

A.  Toxicological  Evaluation  of  Acetone 

1.  Acute  toxicity.  The  acute  oral  LDso 
of  acetone  in  rats  is  about  6.7  grams/ 
kilogram  (g/kg).  Lethal  concentrations 
by  inhalation  are  on  the  order  of  40,000 
to  46,000  parts  per  million  (ppm)  for  1 
hour  for  rats,  mice,  and  guinea  pigs,  and 
21,000  ppm  for  2  hours  for  rats.  Acetone 
produced  moderate  corneal  injury  to  the 
eye  in  rabbits  and  mild  skin  irritation. 

In  humans,  eye,  nose,  and  throat 
irritations  have  been  observed  at  500 


and  1,000  ppm.  Symptoms  of  accidental 
exposure  may  include  slight 
intoxication,  headache,  lassitude, 
drowsiness,  loss  of  appetite,  nausea, 
vomiting,  respiratory  depression,  and 
coma.  Central  nervous  system 
depression  and  narcotic  effects  are 
likely  to  occur  at  concentrations  in 
excess  of  10,000  ppm.  Liver  and  kidney 
damage  have  also  been  observed  in 
humans  exposed  accidentally. 

2.  Chronic  toxicity.  Workers  exposed 
chronically  to  750  ppm  acetone 
experienced  irritation  of  mucous  tissues 
of  the  eye,  upper  respiratory  system, 
and  gastrointestinal  system.  In  another 
survey,  workers  also  experienced 
respiratory  tract  irritation,  dizziness, 
and  loss  of  strength  at  concentrations  of 
1,000  ppm,  3  hours  p>er  day,  over  a 
period  of  7  to  15  years. 

3.  Subchronic  toxicity.  A  90-day 
subchronic  toxicity  study  in  rats 
produced  a  no-observed-adverse-effect 
level  (NOAEL)  of  100  miUigrams/ 
kilogram/day  (mg/kg/day)  and  a  lowest- 
observed-ad  verse-effect  level  (LOAEL) 
of  500  mg/kg/day  based  on  increased 
liver  and  kidney  weights  and 
nephrotoxicity.  Based  on  these  studies, 
EPA  has  developed  a  Reference  Dose 
(RfD)  of  0.1  mg/kg/day.  • 

4.  Carcinogenicity.  EPA  has  classified 
acetone  as  "not  classifiable  as  to 
carcinogenicity"  (Group  D).  There  is 
currently  no  evidence  to  suggest  a 
concern  for  carcinogenicity. 

5.  Mutagenicity.  The  weight  of 
evidence  indicates  that  acetone  is  not 
mutagenic  in  several  mutagenicity  assay 
systems. 

6.  Developmental  toxicity.  A  NOAEL 
of  2,200  ppm  by  inhalation  has  been 
reported  for  developmental  toxicity  of 
acetone  in  rats  and  mice. 

7.  Neurotoxicity.  There  are  no  data 
sufficient  to  support  a  chronic  concern 
for  significant  irreversible  neurotoxicity." 

8.  Environmental  effects.  Acetone  is 
readily  biodegradable  in  aquatic 
systems.  Its  octanol/water  partition 
coefficient  ( -  0.24)  indicates  a  low 
potential  for  bioacciunulation,  and  its 
high  water  solubility  indicates  that 
acetone  is  not  likely  to  biomagnify.  The 
most  sensitive  aquatic  sp)ecies  are 
probably  the  water  flea  (LCso  equals  10 
milligrams/liter  (mg/L))  and  the 
flagellated  protozoa  (LC50  equals  28  mg/ 
L).  Also,  a  no-observed-effect 
concentration  (NOEC)  of  100 
microliters/liter  (ul/L)  has  been  reported 
for  higher  plants. 

B.  Production.  Use  and  Release  of 
Acetone 

FoF  1992,  the  United  States  (U.S.) 
production  of  acetone  was  2.4  billion 
pounds.  In  addition,  96  million  pounds 


of  acetone  were  imported.  Domestic 
consumption  was  2.2  billion  pounds. 
The  majority  of  the  domestic  use  of 
acetone  was  as  an  intermediate.  Acetone 
is  also  used  in  the  production  of  drugs, 
pharmaceuticals,  cosmetics  and 
specialty  chemicals.  Acetone  also  has 
numerous  uses  as  a  process  solvent  and 
in  direct  applications  (Ref  5). 

The  Toxic  Release  Inventory  (TRI) 
reports  that  during  1992  a  total  of 
138,728,984  pwunds  of  acetone  were 
released  into  the  environment,  the  7th 
highest  amount  of  releases  for  EPCRA 
section  313  chemicals.  Of  that  total, 
133,989,435  pounds  were  released  to  air 
(4th  highest  on  TRI);  999.584  pounds 
were  released  to  surface  waters  (11th 
highest  on  TRI);  559,265  pounds  were 
released  to  land;  and  3,180,700  pounds 
were  injected  underground  (15th 
highest  on  TRI).  In  addition,  88.666,077 
pounds  of  acetone  were  transferred  to 
Publicly  OvkTied  Treatment  Works 
(POTWs)  and  other  off-site  locations. 

C.  Technical  Summary 

EPA's  toxicological  evaluation  of 
acetone  indicates  that  it  exhibits  acute 
toxicity  only  at  levels  that  greatly 
exceed  releases  and  resultant  exposures. 
Based  on  EPA's  hazard  assessment,  the 
Agency  has  determined  that  acetone:  (1) 
Cannot  reasonably  be  anticipated  to 
cause  cancer  or  neurotoxicity  and  is  not 
mutagenic,  and  (2)  cannot  reasonably  be 
anticipated  to  cause  adverse 
developmental  effects  or  other  chronic 
effects  except  at  relatively  high  dose 
levels.  Acetone  causes  adverse 
environmental  effects  only  at  relatively 
high  dose  levels. 

rv.  Rationale  for  Granting 

EPA  is  granting  the  petition  by 
proposing  to  delete  acetone  from  the 
EPCRA  section  313  list.  EPA  believes 
that  acetone  does  not  meet  the  toxicity 
criteria  of  EPCRA  section  313(d)(2)(A) 
because  acetone  exhibits  acute  toxicity 
only  at  levels  that  greatly  exceed 
releases  and  resultant  exposures. 
Specifically  acetone  cannot  reasonably 
be  anticipated  to  cause  "*   *   * 
significant  adverse  acute  human  health 
effects  at  concentration  levels  that  are 
reasonably  likely  to  exist  beyond  facility 
site  boundaries  as  a  result  of 
continuous,  or  frequently  recurring 
releases." 

Based  on  EPAs  hazard  assessment  of 
acetone,  the  Agency  has  determined  that 
acetone  exhibits  low  toxicity  in  chronic 
studies.  Therefore,  EPA  believes  that 
acetone  does  not  meet  the  toxicity 
criteria  of  EPCRA  section  313(d)(2)(B). 

EPA  believes  that  acetone  does  not 
meet  the  toxicity  criteria  of  EPCRA 
section  313(d)(2)(C)  because  acetone 
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cau$A5  a<lver5e  environmenfal  effects 
onlv  at  r«iativ«)^  ht)^  dose  levels. 

EIswvMberw  in  ihis  issue  of  the  Federal 
Register   bPA  is  proposing  to  add 
a(.«li>ii«  to  the  list  oi  compounds 
excluded  firam  the  definition  of  a  VOC 
sine*  it  has  been  pivliminarily 
dalanMnsd  t«  have  negligible 
contributioa  to  tropospheric  ozone 
fonnation.  tn  ad/diiion  to  the  findinf^s 
discussed  abovt   ^>ased  on  this  proposal. 
EPA  believes  that  at  etone  does  not  meet 
the  tOMicif  V  critena  of  KPCRA  section 
313(dll2]([4)  and  (C)  because  acetozw's 
contnbutKTn  to  the  formatiao  of 
tropospheric  ozone  and  other  air 
pollutants  It  ne>digjble.  VOCs  contribute 
to  the  formatioii  of  ozone  in  the  lower 
atmosphere  ^troposphere)  and  ozone  is 
known  to  cause  sigiuBcant  adverse 
effects  on  huiruin  health  and  the 
enrironnient.  tPA  has  previously 
deternii.-ie<i  that  VOCs  ineet  the  criteria 
for  listing  under  EPCRA  section  313. 
Therefore.  Bnaiization  of  this  proposed 
rule  is  contingent  upon  the  issuance  of 
a  final  mle  to  add  acetone  to  the  list  of 
compounds  excluded  from  the 
definitioo  of  a  VOC 

Today's  action  is  not  intended,  and 
should  not  be  inferred  to  affect  the 
status  of  aretooe  under  anv  statute  or 
program  other  than  the  Toxic  Release 
Inventorv  nsporting  under  EiHDRA 
section  313  and  the  PPA  section  6607. 
Specifically,  the  removal  of  a(£tone 
from  the  EPCRA  section  313  list  will  not 
in  any  way  ahar  its  continued  status 
under  the  Resource  Conservation  and 
Recovery  Act  or  section  102(a)  of  the 
Camprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  The  petitioners,  Eastman  Chemical 
Company  and  Hoechst  Celanese,  do  not 
request  the  removal  of  acetone  from  any 
other  statute;  moreover,  the  Agency 
feels  mch  action  at  this  time  would  be 
inappropriate.  In  support,  the  Agency 
notes  that  the  three  lists,  and  the  three 
statutes  ondsr  which  they  are 
maintained,  serve  relevantly  different 
purposes.  Furthermore,  each  statute 
prescribes  different  standards  for  adding 
or  deleting  chemicals  or  p>ollutant5  from 
its  laspactive  list. 

V.  Request  for  Public  Conunent 

EPA  requests  public  comment  on  this 
proposal  to  delete  acetone  from  the  list 
of  chemicals  subjed  to  EPCRA  section 
313.  Comnents  should  be  submitted  to 
the  address  listed  under  the  AOORESSCS 
unit  All  comments  should  be  received 
on  or  before  November  29.  1994. 

VI.  RulMnaking  Record 

The  record  supporting  this  proposed 
rule  is  contoinad  in  the  docket  number 
OPPTS-40G086.  All  documents. 


iricluding  an  index  of  the  docket,  are 
available  in  theTSCA  Nonconfidential 
Information  Center  fNCKT}.  also  known 
as  the  TSCA  Public  Dorkrt  Offire,  from 
noon  to  4  p.m  .  Montlay  rhmtigh  Friday, 
excluding  le^l  hohdav<<  The  TSCA 
Public  Docket  OfFfre  is  Imifed  at  EP.^ 
Headquarters.  Rm.  hfE-B6()7.  4Q1  M 
Street  SW..  Washington,  DC  20460. 
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VIII.  Regulatory  Assessnacnt 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  PR 
51735.  October  4, 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  then-fore 
subject  to  the  Offtte  oi  Maiiagement  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(0. 
the  order  defines  a  "significant 
regulatory  action"  as  on  action  hkely  to 
lead  to  a  rule  (1/  Having  an  annual  effect 
on  the  aconocny  of  SlOQ  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
prodijctivity.  competition,  lobs.  the 
environment,  public  health  or  safety,  or 
Slate,  ktcal.  or  tribal  goweruments  or 
communities  (also  referred  to  as 
"economically  significant"):  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  actioa  taken  or 
planned  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlements,  grants,  user 
fees,  or  town  programs;  or  (4)  raising" 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President "s 


priorities,  or  the  principlas.  set  forth  in 
this  Executive  Order  Pursuant  to  the 
terms  of  this  Executive  Order,  if  has 
been  determined  that  this  proposed  rule 
is  not  "significant '  and  therefore  not 
subject  fo  OMB  review. 

B.  Rt^ulatory Ftexitutity  Act 

Under  the  Regulatory  Flexibility  Act 
of  19fW).  the  Agency  must  conduct  a 
small  business  analysis  fo  determine 
whether  a  substantial  number  of  small 
entities  will  be  significantly  affected  by 
a  proposed  rule.  Because  this  proposed 
rule  eHminates  an  existing  requirement, 
it  would  result  in  cost  savings  to 
facilities,  including  small  entities. 

C.  PapeTMfork  Hedurtion  Act 

This  proposed  rule  dor^  not  have  any 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
etseq. 

List  of  Subjects  in  4«  OH  Part  372 

Environmental  proturfjon,  rhemitals. 
Community  rigbt-fo-know.  R(»poTting 
and  recordkeepir>g  requirffments,  and 
Toxic  chemicals. 

Dated.  September  tS,  1994. 

Lynn  R.  Goldman, 

Assistant  A  dm intstrotor  far  Pret«entron. 
Pesticides  and  Toxic  Snbstancea. 

Tlierefore  it  is  proposed  that  40  CFR 
part  372  be  amended  as  follows; 

PART  372— {AMENDEDl 

1.  The  autbonty  citation  for  part  372 
would  continue  to  read  as  follows: 

Authority:  42  V.SXL  11023  and  11048. 

§372.65    [Amended] 

2.  Sections  372.65  (a)  aruf  (b)  are 
amended  by  removing  the  entire  entry 
for  acetone  under  paragraph  (a)  and 
removing  the  entire  CAS  No.  entry  for 
67-64-1  under  paragraph  fb). 

jFR  Doc  94-24252  Filed  9-29-94;  8:45  ami 
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40  CFR  Part  745 

[OPPTS-62128A;  FRL-4914-4J 
RIN  207»-AC«4 

Lead;  Reqwremewta  for  Lea<l-B3sed 
Pamt  Acti^<i1ie«;  Notice  of  Hearing 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Informal  Hearing. 

StikMART:  On  September  2,  1994.  EPA 
published  a  proposed  rule  governing 
lead-based  paint  activities  to  ensure  that 
individuals  engaged  in  such  activities 
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nre  properly  trained;  that  training 
programs  are  accredited;  and  that 
contractors  engaged  in  such  activities 
are  certified.  The  proposed  rule  would 
also  establish  standards  for  performing 
le^d-based  paint  activities  and  require 
that  all  lead-based  paint  activities  be 
performed  by  certified  individuals. 
When  promulgated,  the  rule  would 
fulfill  the  mandate  of  section  402(a)(1) 
of  Title  IV  of  the  Toxic  Substances 
Control  Act  (TSCA).  Additionally,  as 
part  of  the  proposed  rule,  EPA  has,  in 
accordance  with  section  404(d)  of 
TSCA.  developed  a  proposed  Model 
State  Program.  When  promulgated,  this 
program  may  be  adopted  by  any  State 
that  seeks  to  administer  and  enforce  a 
State  program  under  Title  IV  of  TSCA. 
In  that  notice,  the  Agency  stated  that  it 
would  hold  an  informal  hearing.  EPA 
uill  hold  a  1-day  public  hearing, 
DATES:  The  hearing  will  take  place  on 
October  26,  1994,  from  1  p.m.  until  5 
p.m.  Those  persons  interested  in 
attending  the  hearing  are  requested  to 
notif>-  the  Agency  on  or  before  October 
20.  1994  by  calling  202-554-1404.  In 
addition,  three  copies  of  any  request  to 
participate  must  be  forwarded  to  the 
EPA  Docket. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Cr>'stal  City  Hyatt,  2799  Jefferson 
Davis  Highway,  Arlington.  VA.  Three 
copies  of  any  request  to  participate  in 
the  informal  hearing,  identified  with 
docket  number  OPPTS-62128A  must  be 
submitted  to:  TSCA  Docket  Receipt 
(7407).  Office  of  Pollution  Prevention 
and  Toxics.  Rm,  E-G99.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B,  Hazen.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St,,  SW..  Washington. 
DC  20460.  Telephone:  (202)  554-1404, 
TDD:  (202)  554-0551.  For  technical 
questions:  Diane  Sheridan,  Telephone: 
(202) 260-0961. 

SUPPLEMENTARY  INFORMATION:  Each 
person  or  organization  desiring  to 
participate  in  the  informal  hearing  shall 
file  a  written  request  to  participate  with 
the  TSCA  Docket  Receipts  at  the 
location  listed  under  ADDRESSES.  The 
request  must  be  received  by  the  Agency 
no  later  than  October  20.  1994,  The 
request  shall  include:  (1)  A  brief 
statement  of  the  interest  of  the  person  or 
organization  in  the  proceeding;  (2)  a 
brief  outline  of  the  points  to  h^ 
addressed;  (3)  an  estimate  of  the  time 
required;  and  (4)  if  the  request  comes 
from  an  organization,  a  non-binding  list 
of  the  persons  to  take  part  in  the 


presentation.  Organizations  are 
requested  to  bring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
responsibility  for  each  of  the  areas  to  be 
addressed. 

List  of  Subjects  in  40  CFR  Part  745 

Environmental  protection.  Hazardous 
substances.  Load.  Recordkeeping  and 
notification  requirements. 

Dated:  September  26, 1994. 

Mark  A.  Greenwood. 

Director.  Office  of  Pollution  Prewntion  and 
Toxics. 
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LEGAL  SERVICES  CORPORATION 

45  CFR  Part  1608 

Prohibited  Political  Activities 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  regulation 
would  revise  the  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 
regulation  relating  to  prohibited 
political  activities.  The  proposed 
revisions  both  clarify  existing  law  and 
substantively  expand  the  scope  of 
certain  prohibitions.  The  proposal  also 
includes  a  number  of  technical  and 
structural  revisions  to  make  the  rule 
easier  to  apply  and  use. 

DATES:  Comments  should  be  received  on 
or  before  November  29, 1994. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel.  Legal  Services  Corporation. 
750  First  St..  N.E.,  11th  Floor. 
Washington,  DC  20002-^250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M,  Fortuno.  General  Counsel, 
Office  of  the  General  Counsel,  (202) 
336-8810. 

SUPPLEMENTARY  INFORMATION:  On  June 
19  and  July  15,  1994,  the  Operations 
and  Regulations  Committee 
("Committee")  of  the  LSC  Board  of 
Directors  held  public  hearings  on 
proposed  revisions  to  45  CFR  Part  1608, 
LSC's  regulation  on  electoral  political 
activities.  At  the  July  15  meeting  in 
Washington,  DC,  the  Committee 
approved  a  draft  to  be  published  in  the 
Federal  Register  as  a  proposed  rule  for 
public  comment  and  agreed  to  extend 
the  customary  3G-day  comment  period 
to  60  days. 

The  Committee  recognizes  that 
Congress  is  currently  considering 
reauthorization  legislation  for  the 
Corporation.  Whenever  Congress  does 


pass  a  new  LSC  Act,  the  Corporation's 
regulations  will  be  revisited  and  revised 
accordingly. 

Authority 

A  technical  correction  has  been  made 
to  the  authority  section.  The  reference  to 
§  2996f(b)(2)  is  incorrect  and  has  been 
replaced  by  reference  to  §  2996f(b)(4). 

Section  1608.1    Purpose 

No  change  is  proposed  for  this 
section. 

Section  1608.2    Definitions 

The  definition  of '"attorney"  is  based 
on  the  one  found  in  Part  1600.  It  would 
apply  to  attorneys  employed  by  a 
recipient  as  well  as  to  PAI  attorneys 
who  are  providing  services  to  eligible 
clients  referred  by  a  recipient. 

The  definition  of  "political"  in  Part 
1608  is  intended  to  supersede  the 
definition  of  "political"  in  45  CFR  Part 
1600.  The  term  applies  only  to 
restrictions  in  this  part  and  needs 
revision  to  better  reflect  the  scope  of  the 
statutory  provisions  implemented  by 
this  regulation.  The  definition  is  also 
revised  from  the  definition  in  Part  1600 
to  delete  references  to  '"ballot  measures" 
and  "publicity  and  propaganda."  Part 
1608  implements  several  statutory 
restrictions  on  a  variety  of  electoral 
political  activities,  so  it  is  difficult  to 
have  a  definition  of  f>olitical  activities 
that  is  true  to  the  meaning  of  the 
specific  political  activities  regulated  in 
each  statutory  restriction.  Therefore, 
instead  of  a  definition  that  refers  to 
specific  activities  such  as  ballot 
measures,  a  more  general  definition  is 
retained  and  "ballot  measures"  are  dealt 
with  in  the  section  that  sets  out  the 
restrictions  on  those  activities.  In 
addition,  the  term  "publicity  and 
propaganda"  generally  refers  to 
grassroots  lobbying  activities  which  are 
not  directly  implicated  by  any  of  this 
part's  restrictions  and  are  better  dealt 
with  in  the  Corporation's  regulations  on 
lobbying.  45  CFR  Part  1612, 

The  definition  of  "legal  assistance 
activities"  is  proposed  to  be  deleted.  It 
has  been  difficult  to  interpret  and  is  not 
based  on  any  statutory  language.  The 
language  is  instead  incorporated  into 
the  only  provision  (the  proposed 
§  1608.7)  that  uses  the  phrase.  Nothing 
in  this  part  is  intended  to  suggest  that 
an  employee  may  not  use  his  or  her  o  ^rn 
salsuy  to  make  personal  contributions  to 
political  organizations  or  campaigns. 

A  definition  of ' "staff  attorney"  is 
added  and  is  intended  to  supersede  the 
definition  of  "staff  attorney"  currently 
found  in  45  CFR  Part  1600.  The 
definition  is  modified  to  clarify  that  a 
"staff  attorney"  means  an  attorney  who 
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is  a  mhried  employee  of  a  recipient  and 
not  a  prrvBte  «ttoniey  who  has  contracts 
with  a  recipient  to  provide  part-time 
Usgal  servii:es  to  program  client*. 
Section  1608.3  Attorney-client 
relationship. 

This  se«nion  has  been  moved  from 
§  1608.7  in  the  current  regulation  to 
make  it  clear  that  all  of  the  restrictions 
and  prohibitions  contained  in  Part  1608 
are  subjoct  to  the  exception  for  legal 
representation.  This  section  would 
apply  to  PAI  attorneys  when  they  are 
engaged  in  legal  assistance  activities 
supported  by  a  recipient. 

Section  1H08  4     Prnbibitinns 
Applicah/e  to  the  Corporation  and  to 
Becipients 

The  only  rJiange  to  this  section  is  the 
addition  of  language  intended  to  better 
refle«;t  the  statutory  prohibition.  The 
revision  clarifies  that  no  resources  of  the 
Corporation  or  of  a  recipient  may  be 
used  for  political  activities  or  purposes. 
Section  1608  5  Prohibitions  applicable 
to  all  employees 

The  current  §  1608  4.  which  applies  to 
all  Corporation  and  recipient 
employees,  and  most  of  the  current 
^  1608.5,  which  applies  to  Corporation 
employees  and  staff  attorneys,  havu 
been  mrrged  into  §  1608.5  in  the 
propos»»d  rule.  The  Committee  believes 
that  the  rule's  prohibitions  concerning 
the  misuse  of  official  authority  and 
coerr:ion  should  apply  to  all  Corporation 
and  ref;ipient  employees.  Section  1608.6 
Prohibition  applicable  to  Corporation 
employees  and  to  staff  attorneys. 

There  is  no  substantive  change  in  this 
section  other  th.m  to  accommodate  the 
meryer  refltv.ted  in  the  proposed 
^  1608.5.  The  prohibition  on  (uindidacy 
for  partisan  elective  public  office  is  still 
applicable  only  to  Corporation 
employees  and  st'iff  attorneys. 

Section  l6(Ui.7    Prohibitions 
Appticable  to  All  Attorneys 

This  proposal  incorporates  the 
relevant  language  from  the  current 
df^finifion  of  "legal  assistance  ai.livities" 
dt'leted  from  §  1608.2  into  paragraph  (a) 
Further,  paragraph  (a),  together  with 
paragraph  (b).  makes  explicit  what  is 
not  restricted  by  the  Act,  both  with 
rt^pecl  to  individual  attorneys  and 
re(  ipients. 

First,  consistent  with  the  provision  of 
th«  LSC  Act  that  restricts  these 
activities,  the  proposal  makes  it  clear 
that  re«:ipienfs'  non-LSC  resources  are 
not  restricted,  so  long  as  they  are  used 
by  attorneys  who  receive  no  LSC 
funding. 

Se(.ond.  this  section  would  apply  to 
all  attorneys  employed  by  a  recipient  as 
well  as  PAJ  attorneys  who  are  providing 


recipiact  supported  legal  assistance  to 
the  recipient's  clients.  However,  an 
attorney  may  do  the  activities  regulated 
by  this  section  on  "his  or  her  own 
time."  For  an  attorney  employed  by  a 
recipient,  that  means  any  time  outside 
of  normal  working  hours  (e.g..  evenings, 
weekends,  and  leave  time)  so  long  as  the 
attorney  is  not  rypresmiting  or  providing 
legal  assistance  to  the  recipient's  clients. 
Thus,  an  attorney  employed  by  a 
recipient  should  not  transport  a 
recipient's  clients  to  the  polls  on  a 
workday,  eren  if  tt  is  in  the  evening 
outside  of  normal  working  hours,  if  he 
or  she  cou  W  be  presumed  to  be  working 
for  the  recipient.  But  that  same  attorney 
could  take  leave  to  do  so.  or  could  do 
so  if  clearly  identifying  him  or  herself 
as  a  private  citizen  rather  than  as  a  legal 
services  attorney,  because  the  attorney 
would  clearly  be  doing  it  on  his  or  her 
own  time. 

For  a  PAI  attorney,  it  means  any  time 
that  the  attorney  is  not  actually  working 
on  PAI  activities.  Thus,  a  PAJ  attorney 
could  participate  in  political  activities 
as  a  regular  pJert  of  his  or  her  private 
practice,  so  long  as  the  activity  is  not 
done  while  providing  PAI  services 
supported  by  the  recipient.  The 
restriction  would  not  affect  any  other 
paid  or  pro  bono  work  that  the  P.M 
attorney  does. 

Finally,  paragraph  fb)  makes  it  clear 
that  an  attorney  is  free  to  contribute  his 
or  her  own  funds,  including  those 
derived  from  a  salary  from  the  recipient, 
to  poLtical  activities. 

Paragraph  (c)  is  added  to  clarify  the 
scope  of  the  statutory  restriction 
regarding  voter  registration  activity. 
Clearly.  Congress  interided  to  prohibit 
legal  services  attomey*^,  while  working 
on  program  time  or  using  LSC  resources, 
from  participatiug  directly  in  voter 
registration  drives  that  could  easily  be 
tailored  to  achieve  some  partis.-m 
political  purpose.  However,  the 
restriction  applies  only  to  attorneys  and 
not  to  recipients  specifically.  Legal 
services  programs  are  often  requested  by 
public  ofCcials  to  place  nonpartisan 
information  regarding  voter  registration 
procedures  and  qualifications  in  their 
wailing  roon>s  to  encourage  voter 
rt;gistration  among  the  clients.  While 
many  programs  permit  the  materials  in 
their  offices,  many  others  are  liesitant  to 
do  sa  In  light  of  the  developments  such 
as  the  new  "Motor  Voter  Registration" 
law  and  the  fact  that  the  LSC  Act  does 
not  restrict  voter  registration  activity  by 
recipients,  the  regulation  should  state 
clearly  that  engaging  in  nonpartisan 
activities.  sucJi  as  making  available 
nonpariisan  voter  registration 
information,  is  permissible. 


Sectiort  1606.8    EnfoKcmetxt 

This  section  is  proposed  fo  be  deleted. 
The  current  language  refers  to  the 
enforcement  provisions  in  §  1612.5 
However,  the  enforcement  provisions  of 
Part  1612  were  removed  from  §  1612.5 
and  are  currently  fourtd  in  §  1612.12. 
Regardless,  the  Committee  beHeves  that 
the  enforcement  procedures  dealing 
with  other  matters  are  not  appropriate 
for  this  part  and  has  decided  to  deal 
with  compliance  issues  outside  the 
context  of  this  rule. 

List  of  Sub^ts  ia  4S  CFt  Part  1B08 

Legal  services.  Political  activities. 

For  the  reasons  set  forth  in  the 
preamble.  LSC  proposes  to  revise  45 
CFR  part  160«  to  read  as  follows: 

PART  1608— PROHIBITED  POLFDCAL 

ACTIVITIES 

Sec. 

1608.1  Purpose. 

1608.2  Definitions. 

1606.3  Aftomey-client  relationship. 

1608.4  Prohibitions  »ppJicat»ie  fo  Ihir 
Corporation  and  to  recipients. 

1608.5  Prohibitions  applicaWe  to  all 
employees. 

1608.6  Prohibitions  applicable  to 
CorpocatioD  employees  and  to  stall 
attorneys. 

1608.7  Prohibitions  apphrable  to  all 
attorneys. 

Authority:  42  U.S.C.  2996(5).  299fi.i(b)t2). 
2996e(b)(3l.  2996{b)(SHB),  2996i'Ml(J). 
2996e(d)(4).  2996e<«Kl).  2996«|f> M-'). 
2096f|aM6).  2»96«bK4). 

§  1608.1     Purpose. 

This  part  is  designed  to  ensure  that 
the  Corporation's  resources  will  be  used 
to  provide  high-quality  legal  assistance 
and  not  to  support  or  pronaote  political 
activities  or  interests.  The  part  should 
be  construed  and  applied  so  as  to 
further  this  purpose  without  infringing 
upon  the  constitutional  rights  of 
employees  or  the  professional 
responsibi  lilies  of  attorneys  to  their 
clients. 

§1608.2    DefinUfona. 

\s  used  in  this  part, 

(a)  AOomey  means  a  person  who 
provides  legal  assistance  to  eligible 
clients  of.  or  referred  by.  a  recipient  and 
who  is  authorized  to  practice  law  in  the 
jurisdiction  where  assixStance  is 
provided. 

(b)  Political  means  a.ssociated  with  a 
political  party  or  the  campaign  of  any 
candidate  for  elective  pubbc  or  party 
office,  or  er^ndenng  support  for  or 
opposition  to  any  such  political  party  or 
candidate. 

(c)  Staff  attorney  maans  an  attorney 
who  is  employed  by  a  recipiant  and 
more  than  one-half  of  whose  annual 
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professional  salary  is  derived  from  the 
proceeds  of  a  grant  from  or  contract 
with  the  Legal  Services  Corporation  or 
is  received  from  a  recipient  that  limits 
its  activities  to  providing  legal 
assistance  to  clients  eligible  for 
assistance  under  the  Act. 

§  1608.3    Attorney-client  relationship. 

Nothing  in  this  part  is  intended  to 
prohibit  an  attorney  from  providing  any 
form  of  legal  assistance  to  an  eligible 
clierrt,  or  to  interfere  with  the 
fulfillment  of  any  attorney's 
professional  responsibilities  to  a  client. 

§1608  4    Prohibitions  applicaWe  to  ttie 
Corporation  and  to  recipients. 

(a)  Neither  the  Corporation  nor  any 
recipient  shall  use  any  political  test  or 
qualification  in  making  any  decision, 
taking  any  action,  or  performing  any 
function  under  the  Act. 

(b)  Neither  the  Corporation  nor  any 
recipient  shall  contribute  or  make 
available  any  Corporation  or  recipient 
funds,  personnel  or  equipment, 
regardless  of  source: 

(1)  To  any  political  party  or 
association; 

(2)  To  the  campaign  of  any  candidate 
for  public  or  party  ofGce;  or 

(3)  For  use  in  advocating  or  opposing 
any  ballot  measure,  initiative  or 
referendum. 

§  1 608  S    Prohibitions  appi  icafote  to  ail 

employees. 

No  employee  of  the  Corporation  or  of 
any  recipient  shall — 

(a)  intentionally  identify  the 
Corporation  or  a  recipient  with  any 
partisan  or  nonpartisan  political 
activity,  or  with  the  campaign  of  any 
candidate  for  elective  public  or  party 
office; 

(b)  use  any  Corporation  funds  for 
activities  prohibited  to  attorneys  under 
§§  1608.6  or  1608.7;  nor  shall  an 
employee  intentionally  identify  or 
encourage  others  to  identify  the 
Corporation  or  a  recipierrt  with  such 
activities: 

(c)  use  official  authority  or  influence 
for  the  purpose  of  interfering  with  or 
affecting  the  result  of  an  election  or 
nomination  for  elective  public  office, 
whether  partisan  or  nonpartisan;  or 

(d)  directly  or  indirectly  coerce, 
attempt  to  coerce,  command  or  advise 
any  employee  of  the  Corporation  or  of 
any  recipient  to  pay,  lend,  or  contribute 
anything  of  value  to  a  political  party,  or 
committee,  organization,  agency  or 
person  for  political  purposes. 


§1608.6     Prohibrtjoo  appi»cat>»«  to 
Corporation  employees  arwJ  to  stafi 
attorneys. 

No  Corporation  employee  and  no  staff 
attorney  shall,  at  any  time,  be  a 
candidate  for  partisan  elective  public 
office. 

§1608.7    Prohibitions  applicable  to  all 
attorneys. 

(a)  No  attorney  who  is  engaged  in 
legal  assistance  activities  supported  in 
whole  or  in  part  by  resources  derived 
from  a  grant  from  or  contract  with  the 
Corporation  shall,  during  the  hours  the 
attorney  is  working  for  the  recipient  or 
while  actually  providing  legal  assistance 
to  or  representing  cUents  of,  or  referred 
by.  the  recipient,  engage  in: 

(1)  any  pohtical  activity; 

(2)  any  activity  to  provide  voters  with 
transportation  to  the  polls,  or  to  provide 
similar  assistance  in  connection  with  an 
election;  or 

(3)  any  voter  registration  activity. 

(b)  Nothing  in  this  section  shall 
prohibit  any  attorney  from  engaging  in 
the  activities  prohibited  in  §  1608.7(a)  - 
on  his  or  her  own  time  or  from 
contributing  his  or  her  personal  funds  or 
resources  to  support  such  activities. 

(c)  Nothing  in  this  section  shall 
prohibit  a  recipient  from  making 
available  general,  nonpartisan 
information  on  voter  registration 
procedures  or  qualifications. 

Dated:  September  27. 1994. 
Victor  M.  FartuBO. 
General  Counsel 
IFR  Doc.  94-24275  Filed  9-29-94;  8:45  ami 
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45  CFR  Part  1621 

Client  Grievance  Procedures    ^ 

AGENCY:  Legal  Services  Corporation. 
action:  Propo.sed  Rule. 

SUMMARY:  This  proposed  regulation 
would  revise  the  Legal  Services 
Corporation's  ("Corporation"  or  "LSC") 
regulation  relating  to  client  grievance 
procedures.  The  proposed  rule  revises 
the  procedural  requirements  for  client 
grievances  and  conforms  the  rule  to 
applicable  rules  of  professional 
responsibility  and  the  attorney-client 
privilege.  The  proposal  also  includes  a 
number  of  technical  and  structural 
revisions  to  make  the  rule  easier  to 
apply. 

DATES:  Comments  should  be  received  on 
or  before  November  29.  1994. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Office  of  the  General 
Counsel,  Legal  Services  Corporation, 


750  First  Street  NE..  11th  Floor. 
Washington,  DC  20002-4250 
FOR  FURTHER  ItffORMATIOH  CONTACT: 
Victor  M.  Fortune,  General  Counsel, 
Office  of  the  General  Counsel,  (202) 
336-8810. 

SUPPLEMENTARY  INFORMATION:  On  June 

19  and  July  15. 1994.  in  Washington, 
DC.,  the  Operations  and  Regulations 
Committee  ("Committee")  of  the  LSC 
Board  of  Directors  held  hearings  on 
proposed  revisions  to  45  CFR  part  1621. 
LSC's  regulation  on  client  grievance 
procedures.  At  the  July  15  meeting,  the 
Committee  approved  a  draft  to  be 
published  in  the  Federal  Register  as  a 
proposed  rule  for  public  comment  and 
agreed  to  extend  the  customary  30-day 
comment  period  to  60  days. 

The  Committee  recognizes  that 
Congress  is  currently  considering 
reauthorization  legislation  for  the 
Corporation.  Whenever  Congress  does 
pass  a  new  LSC  Act,  the  Corporation's 
regulations  will  be  revisited  and  revised 
accordingly. 

Section  1621.1     Purpose 

The  revisions  to  this  section  are 
intended  to  cJarify  that  there  is  no 
statutory  entitlement  to  legal  services  or 
to  8  particular  type  of  legal  assistance. 
The  intent  of  this  rule  is  to  provide  for 
a  mechanism  whereby  applicants  for 
service  or  clients  may  complain  about 
the  denial  of  service  or  the  quality  of 
services  provided. 

The  prop>osed  revisions  to  this  section 
also  make  it  clear  that  the  rules 
regarding  complaints  about  the  quality 
and  manner  of  senice  apply  only  to 
recipients  that  actually  provide  serxices 
to  clients  and  not  to  those  support 
centers  and  other  recipients  that  do  not 
offer  direct  intake.  They  also  clarify  that 
the  "applicants  for  service"  and  the 
"clients"  are  not.  for  the  purposes  of 
these  rules,  local  legal  services 
programs,  but  rather,  that  they  are  the 
financially  eligible  clients  represented 
by  LSC-funded  programs.  Finally,  the 
revisions  are  intended  to  clarify  that  a 
recipient  is  not  accountable  to  the  entire 
client  community  »vith  regard  to  client 
grievances,  but  only  to  its  actual  clients 
and.  to  a  limited  extent,  to  those 
members  of  the  community  who 
actually  apply  for  services. 

Section  1621.2    Grievance  Committee 

The  proposed  revision  to  this  section 
would  allow  a  recipient  to  include  more 
than  a  proportionate  number  of  clients 
on  a  grievance  committee.  The  current 
rule  requires  that  the  committee  be 
composed  of  lawyer  and  clieirt  members 
in  approximately  the  same  proportion  in 
which  they  serve  on  the  go\'eming  body. 
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reauirem^t  governing  the  composition 
of  board  committees  and.  for  client 
grievance  issues,  it  may  be  preferable  in 
some  situations  to  have  more  than  one- 
third  of  the  committee  membership  be 
clients.  In  any  event,  at  least  one  lawyer 
must  be  on  the  committee. 

Section  16213    Complaints  About  the 
Quality  or  Manner  of  Providing  Services 

Paragraph  (a)  is  revised  to  clarify  that 
the  grievance  procedure  is  available 
only  to  actual  clients  or  their 
representatives,  and  not  to  opposing 
counsel  or  some  other  person  who  is 
disgruntled  by  the  recipient's 
operations.  It  is  also  designed  to  address 
complaints  not  only  about  the  quality  of 
legal  assistance,  but  also  about  a  client's 
general  treatment  by  the  recipient's 
staff,  including  the  receptionist,  intake 
workers,  or  any  other  staff  member  who 
interacts  with  clients. 

Paragraph  (a)  is  aisc  revised  to  require 
a  program  to  establish  procedures  for 
complaints  about  PAI  attorneys.  These 
procedures  need  not  bw  the  same  as  they 
are  for  program  staff.  The  Corporation 
has  a  strong  interest  in  encouraging 
involvement  of  the  private  bar  in  its 
recipients'  PAI  projects  and  does  not 
want  the  grievance  procedures  to  act  as 
a  deterrent  to  such  involvement. 
However,  the  Corporation  also  sees  the 
value  in  providing  some  complaint 
mechanism  for  dissatisfied  clients. 
Therefore,  the  Corporation  is  especially 
interested  in  receiving  comments  from 
the  private  bar  on  this  issue.  Such 
comments  should  address  issues  such  as 
local  ethical  requirements  to  report 
malpractice  on  the  part  of  attorneys, 
complaint  pro<:edures.  and  appropriate 
actions  that  should  be  taken  when  a 
complaint  is  found  tu  have  merit. 

Paragraph  (b)  sets  out  the  minimum 
requirements  for  a  program's  grievance 
procedures.  It  adds  a  requirement  that 
complaints  be  in  writing  and  retains  the 
provision  for  transcription  of  oral 
complaints  into  writing,  so  that 
grievance  committees  would  not  have  to 
respond  to  every  oral  statement  made 
about  a  re<:ipient.  If  a  grievance 
committee  does  not  satisfactorily 
resolve  the  matter  based  on  the  written 
complaint,  the  provision  provides  that 
the  complainant  then  has  an 
opportunity  to  address  the  committee  in 
person  or  by  tele<:onference.  Although 
not  required  by  the  proposed  rule, 
procedures  may  include  a  provision 
allowing  a  complainant  to  appeal  the 
grievance  committee's  decision  to  the 
procram's  whole  board  of  directors. 

This  provision  also  clarifies  that  there 
is  no  attorney-client  relationship 
between  the  complainant  and  the 


board's  grievance  committee.  Thus,  in 
order  for  the  grievance  committee  to 
investigate  a  complaint,  the  client 
would  have  to  consent  to  disclose  any 
necessary  confidential  information.  It  is 
important  to  require  that  the  consent  be 
explicit,  rather  than  simply  treating  the 
filing  of  a  complaint  as  an  implied 
consent.  The  consent  called  for  is 
limited  ?o  those  disclosures  to  the 
committee  or  the  board  necessary  to 
consider  the  grievance. 

Paragraph  (c)  adds  a  provision  setting 
out  what  a  grievance  committee  may  do 
in  response  to  a  complaint  made 
pursuant  to  this  Part.  This  is  an  effort  to 
make  it  clear  that  the  committee  could 
recommend  any  action  that  is  consistent 
with  the  applicable  rules  of  professional 
responsibility,  but  it  would  be  up  to  the 
executive  director  to  determine  what 
action  is  appropriate  and  to  implement 
such  action. 

Paragraph  (d)  requires  a  recipient  to 
maintain  a  file,  separate  from  the 
client's  case  file,  containing  a  copy  or 
summary  of  every  written  complaint 
and  a  statement  of  its  disposition.  In 
view  of  the  second  sentence  of  this 
paragraph,  the  requirement  in  the 
current  rule  that  the  file  be  preserved  for 
review  by  the  Corporation  has  been 
deleted.  The  second  sentence  adds  a 
provision  that  prohibits  the  recipient 
from  disclosing  any  information  in  the 
file  that  would  violate  the  attorney- 
client  privilege  or  the  applicable  rules  of 
professional  responsibility.  Keeping  the 
information  the  Corporation  may  need 
to  see  in  a  file  separate  from  the  client's 
case  file  would  make  it  easier  for  the 
Corporation  to  have  access  to  complaint 
information  in  a  manner  that  would  be 
less  likely  to  jeopardize  the 
confidentiality  of  client  information. 
The  Committee  believes  that  the 
provisidfis  on  access  to  client 
information  should  be  consistent  with 
the  applicable  rules  of  professional 
responsibility  and  with  seclion 
1006(b)(3)  of  the  LSC  Act.  which 
prohibits  LSC  from  abrogating  the 
authority  of  states  and  local 
jurisdictions  to  enforce  those  rules. 

The  ABA's  Standing  Committee  on 
Legal  Aid  and  Indigent  Defendants 
("SCLAID")  has  expressed  great  concern 
about  the  protection  of  client 
confidences,  secrets,  and  other 
information  gained  in  the  course  of 
representation,  and  has  urged  the 
Committee  to  adopt  rules  that  would 
permit  LSC  to  have  access  to 
information  only  in  a  manner  consistent 
with  the  applicable  rules  of  professional 
responsibility.  The  Committee  proposal 
makes  it  clear  that  complaint 
information  disclosed  by  a  client  should 
not  be  disclosed  to  LSC  or  to  any  third 


party,  except  as  permitted  by  applicable 
rules.  Generally,  that  would  mean  that 
when  the  identity  of  a  client  is  not 
known,  information  may  be  made 
available  so  long  as  it  does  not  identify 
a  client,  either  directly  or  indirectly. 
Thus,  a  client's  name  and  any  other 
information  that  could  associate  the 
document  with  a  particular  client,  such 
as  an  address  or  the  name  of  an 
employer,  should  be  redacted. 

Once  a  document  has  been  purged  of 
any  information  that  could  be  used  to 
identify  a  particular  individual  or  that 
could  be  associated  with  a  particular 
person,  that  document  could  be  .shareH 
with  LSC.  consistent  with  the  rules  o*^ 
professional  responsibility.  However, 
the  Committee  solicits  comments  as  tn 
whether  other  information  than  that 
which  would  identify  a  client  may  have 
to  be  withheld  pursuant  to  local  rules  of 
professional  responsibility.  The 
comments  should  include  specific 
examples  of  types  of  information  that 
would  have  to  be  withheld. 

In  the  event  that  LSC  is  investigating 
a  specific  complaint  involving  a 
previously  identified  client,  unless  the 
specific  client  has  consented  to  the 
disclosure,  the  recipient  may  be  under 
an  obligation  to  withhold  from  LSC 
substantially  more  of  the  information 
provided  by  the  client  in  order  to  ensure 
that  secrets,  confidences,  and 
information  gained  in  the  course  of  the 
representation  are  not  inappropriately 
revealed.  Should  the  information  thus 
provided  prove  insufficient  to  permit 
LSC  to  fulfill  its  obligation  to  ensure 
that  recipients  meet  the  requirements  of 
this  part,  it  is  anticipated  that  the 
recipient  and  LSC  will  work  together  to 
devise  an  acceptable  manner  in  which 
to  proceed.  Of  course,  if  LSC  is 
investigating  a  complaint  at  the  request 
of  a  client,  the  client  may  consent  to  the 
disclosure  of  the  information. 

Section  1621.4     Complaints  About 
Denial  of  Assistance 

Paragraph  (a)  is  revised  to  require 
recipients  to  establish  simple 
procedures  for  the  timely  review  of  a 
complaint  by  an  applicant  for  service 
regarding  a  decision  to  deny  service. 

Paragraph  (b)  sets  out  the 
requirements  for  such  procedures, 
which  should  include  instructions  on 
how  an  applicant  may  obtain 
information  on  the  reasons  for  a  denial 
of  service,  including  information  on  the 
recipient's  priorities,  eligibility 
guidelines,  statutory  restrictions  on 
representation,  and  a  recipient's  case 
acceptance  criteria.  Case  acceptance 
criteria  would  include,  but  would  not  bo 
limited  to,  consideration  of  the  merits  of 
the  applicant's  case  and  any  conflicts  ci 


interest  that  may  exist.  Ttie  Committee 
would  like  to  hear  comments  on  other 
items  that  should  be  included  as  case 
acceptance  criteria.  The  procedures 
should  also  contain  information  on  how 
a  complainant  can  make  a  complaint 
and  confer  with  a  recipient's  director  or 
a  member  of  the  grievance  coiomittee 
regarding  the  denial  of  service. 

Proposed  paragraph  (c)  requires 
recipients  to  uiai^t  reasonable  and 
appropriate  fcffort.s  to  inform  applicants 
about  the  complaint  procedures.  What  is 
reaaenabie  and  appropnate  wouJd  vary 
depending  on  the  resources  of  a 
recipient  ajul  the  vaiume  of  its 
applicants.  There  are  a  variety  of  ways, 
depending  on  the  circumstances,  in 
which  the  standard  cxiuld  be  met  They 
include,  but  are  not  limited  to;  (1) 
Providing  written  mforniation  about  the 
complaint  procedure  to  all  rejected 
applicants  whose  eligibility  is 
deterrauiftd  in  person;  (2)  providing 
written  notification  to  rejetted 
applicant*  whose  determinations  are 
routinely  aciLnowledged  in  writiag;  (3) 
using  voice  mail  or  other  available 
technology,  if  appropriate  and 
economically  feasible;  or  (4)  providing 
oral  descnptions  of  the  complaint 
procedures  for  rejected  applicants  who 
express  dissatisfaction  with  the 
determination  The  standard  would  iK>t 
iiiciud(»  a  practice  that  would 
overwhelni  a  program's  telephone 
system  or  exact  too  high  an 
administrative  cost. 

Paragraph  (d|  prohibits  the  recipient 
from  disrlosing  any  information 
maintained  by  the  recipient  regarding  a 
complaint  of  denial  of  assistance  to  the 
Corfjoration  or  anv  third  party  in  a 
manner  that  would  violate  the  attorney- 
client  privilege  or  the  applicable  rules  of 
professional  responsibility.  This 
para^aph  does  not  reqnirethe  recipient 
to  maintain  a  file  on  complaints  of 
denial  of  assistance. 

Although  recipients  are  not  required 
to  do  so  by  the  rule,  they  should  make 
reasonable  and  appropriate  efforts  to 
ensure  that  non-English  speaking 
individuals  and  those  with 
communicative  disorders  understand 
the  complaint  procedures,  have  the 
tools  to  adequately  express  their 
complaints,  and  receive  appropriate 
explanations  of  why  their  applications 
for  service  wrere  denied  or  what  actions 
are  being  taken  in  response  to  their 
complaints. 

List  of  Subjects  in  45  Ci'R  Part  1621 

Legal  .services. 

For  reasons  set  forth  in  the  preamble, 
uart  1621  is  proposed  to  be  revised  to 
read  as  follows: 


PART  1621— CUENT  GRIEVANCE 
PROCEDURES 

Sec. 

1621.1  Purpose. 

1621.2  Grievance  Committee 

1621.3  Compiaints  about  th«  quality  ©r 
niaiuier  of  providing  services. 

1621.4  CompiaiDts  about  denial  of 
assistance. 

Authority:  42  U£JO.  2«96e(b)(3): 
2996fla)(l). 

§1621.1     Purpose. 

By  providing  an  effective  complaint 
mechanism  for  an  applicant  for  service 
who  believes  that  legal  assistance  has 
been  denied  improperly,  or  for  a  client 
who  is  dissatisfied  with  the  quality  or 
manner  of  services  provided,  this  part 
seeks  to  insure  that  recipients  treat 
every  dient  and  applicant  for  service 
fairly  and  with  dignity  and  respect  and 
provide  each  client  with  high  quality 
legal  services. 

§1621.2    Grievance  Commmee 

The  governing  body  of  a  recipient 
shall  establish  a  grievance  committee  or 
committees,  composed  of  lawyer  and 
eligible  client  members  of  the  governing 
body.  One  third  or  more  of  the  members 
of  each  grievance  committee  shall  be 
eligible  client  members  of  the  governing 
body. 

§1621.3     Complaints  about  t^e  quality  or 
manner  of  providing  services. 

(a)  A  recipient  shall  establish 
procedures  for  determining  the  vahdity 
of  a  complaint  by  a  cUent  about  the 
manner  or  quality  of  6er\'ices  that  have 
been  provided  to  the  client  by  members 
of  the  recipient's  staff  or  by  private 
attorneys  uivder  part  1614  of  these 
regulations. 

(b)  The  procedures  shall  pro\ide  at 
least: 

(1)  Information  to  a  client  at  the  time 
of  the  initial  visit  about  how  to  make  a 
complaint: 

(2)  Prompt  consideration  of  each 
complaint  by  the  director  of  the 
recipient,  or  the  director's  designee;  and 

(.3)  An  opportunity  for  a  complainant 
to  submit  a  written  complaint  to  a 
grievance  committee  established  by  the 
governing  body  pursuant  to  §  1621.2.  if 
the  director  of  the  recipient  or  the 
director's  designee  is  unablg  to  resolve 
the  matter  to  the  complainant's 
satisfaction. 

(i)  Upon  request,  the  recipient  shall 
transcribe  a  brief  written  statement  of 
the  complaint,  dictated  by  the 
complainant,  for  submission  to  the 
grievance  committee. 

(ii)  Each  written  complaint  shall 
include  a  signed  statement  by  the 
complainant  giving  limited  written 


consent  to  disclose  dient  confidences, 
secrets  or  other  informatioo  relatiag  to 
the  representation  of  the  complainant 
r»ecessar>'  to  investigate  the  matters  and 
issues  raised  by  the  ccmiplaint. 

(4iThe  procedures  shall  also  provide 
an  opportunity  for  the  complainant  to 
appear  before  the  grievar>ce  committee, 
either  in  person  or  by  teleconferencx,  if 
the  grievance  committoe  is  unable  to 
resolve  the  matter  to  the  complainant's 
satisfaction  based  on  tbe  tk-ritten 
complaint.  The  ctunplainant  may  be 
assi.sted  by  another  person. 

(c)  The  grievance  coramittee  may 
recommend  that  the  diractXH-  of  the 
recipient  take  appropriate  action  to 
correct  any  problems  that  it  finds  as  a 
result  of  a  review  of  a  complaint  made 
under  this  section.  No  actions  shall  be 
taken  that  are  inconsistent  with  the 
appUcable  rules  of  professional 
responsibility. 

(d)  The  recipient  shall  laaiatain  a  file, 
separate  from  the  case  file,  containing 
either  a  copy  or,  if  appropriate,  a 
complete  and  accurate  summary  of 
every  written  complaint  made  pursuant 
to  §  1621.3  and  a  statement  of  its 
disposition.  The  recipient  shall  not 
disclose  the  contents  of  this  file  to  the 
Corporation  or  to  any  other  third  party 
in  a  manner  that  would  violate  the 
attomey-cHent  privilege  or  applicable 
rules  of  professional  responsibility, 
without  the  express  written  consent  of 
the  client. 

§1621.4    Complaints  atxMt  dental  Of 
assistance. 

(a)  A  recipient  shall  establish  simple 
procedures  for  timely  review  of  a 
complaint  by  an  applicant  for  service 
regarding  (1)  a  decision  by  the  recipient 
to  deny  service  and  (2)  the  reasons  for 
the  denial. 

(b)  The  procedures  shall  iodude 
instructions  regarding  how  applicants 
for  service  can: 

(1)  obtain  information  necessary  to 
explain  why  service  was  denied, 
including  information  describirxg  the 
recipient's  priorities,  eligibility 
guideUnes,  applicable  restrictions  on 
representation  contained  in  the  Act  and 
regulations,  and  case  acceptance 
criteria.  Such  case  acceptance  criteria 
may  indude,  but  shall  not  be  Umited  to. 
the  merits  of  a  client's  claim  and  any 
conflicts  of  interest  that  may  exist, 

(2)  make  a  complaint  questioning  the 
denial  of  assistance;  and 

(3)  confer  with  the  director  of  the 
recipient  or  the  director's  designee,  and. 
to  the  extent  practicable,  with  ■  member 
of  a  grievaoce  committee  established 
pursuant  to  §  1621.2  r«gardii^  the 
reasons  for  the  decision  denying  servioe. 
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(c)  Recipients  shall  make  reasonable 
and  appropriate  efforts  to  inform 
applicants  who  have  been  denied 
service  about  the  complaint  procedures 
set  out  in  §  1621.4(b). 

(d)  A  recipient  shall  not  disclose  to 
the  Corporation  or  to  any  third  party 
any  documents  maintained  by  the 
recipient  regarding  denials  of  assistance 
that  would  violate  the  attorney-client 
privilege  or  applicable  rules  of 
professional  responsibility,  without  the 
express  written  consent  of  the 
applicants  for  service. 

Dated:  September  27.  1994. 
Victor  M.  Fortuno, 
General  Counsel. 
IFR  Doc..  94-24276  Filed  9-29-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 

RIN3137-AB71 

[Docket  No.  PS-126;  Notice  2] 

Passage  of  Instrumented  Internal 
Inspection  Devices 

AGENCY:  Re.sean  h  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking; 
Response  to  Petitions  for 
Reconsideration. 

SUMMARY:  On  April  12.  1994,  RSPA 
published  a  final  rule  requiring  that  new 
and  replaced  pipeline  facilities  be 
constructed  to  accommodate  inspection 
by  instrumented  internal  inspection 
devil  es  commonly  known  as  "smart 
pigs."  RSPA  has  received  two  petitions 
for  re<:onsideration  of  that  rule  as  it 
applies  to  gas  pipelines.  In  response  to 
those  petitions,  this  notice  proposes  to 
modify  the  rule  with  respect  to; 
Replacements  in  gas  transmission  lines 
loc:ated  in  less  populated  areas;  and 
replacements  in  gas  transmission  linos 
lo<:ated  offshore,  in  addition,  in  order  to 
allow  completion  of  rulemaking  on 
these  proposals,  this  notice  proposes 
limited  extension  of  the  compliance 
dates  for  certain  (  urrent  requirements. 
Finally,  this  document  announces 
RSPA's  decision  with  respect  to  other 
matters  raised  in  the  petitions. 
DATES:  Comments  on  the  limited 
extension  of  the  compliance  dates  for 
current  requirements  are  due  October 
31,  1994.  Comments  on  other 
modifications  of  the  rule  are  due 
November  29,  1994.  Commenlers  should 
submit  as  part  of  their  written 


comments  all  the  material  that  is 
considered  relevant  to  any  statement  of 
fact  or  argument  made. 
ADDRESSES:  Comments  may  be  mailed 
or  hand  delivered  to  the  Dockets  Unit 
lDHM-201,  Room  8421,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  St.,  SW.,  Washington.  DC 
2059O-O001.  Telephone:  (202)  366- 
5046.  Comments  should  identify  the 
Docket  No.  and  Regulatory 
Identification  Number  (RIN)  stated  in 
the  heading  of  this  document;  the 
original  and  two  copies  should  be 
submitted.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self 
addressed  stamped  envelope.  Public 
Dockets  may  be  reviewed  and  copied 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  C.  Gamett,  (202)  366-2036, 
Office  of  Pipeline  Safety,  regarding  the 
subject  matter  of  this  notice,  or  Dockets 
Unit.  (202)  366-5046  for  copies  of  this 
notice  or  other  materials  in  the  docket. 

SUPPt.EMENTARY  INFORMATION: 

Background 

RSPA  published  a  final  rule  under 
Do«;ket  No.  PS-126  (Amendments  190- 
5.  192-72,  193-9.  and  195-50)  requiring 
operators  of  gas,  hazardous  liquid  and 
carbon  dioxide  pipelines  to  design  and 
construct  new  pipelines  and  portions  of 
pipelines  on  which  replacements  are 
made  to  accommodate  the  passage  of 
smart  pigs  (59  FR  17275;  April  12. 
1994).  Ajnong  the  provisions  for  gas 
transmission  lines,  49  CFR  192.150(a) 
requires  that: 

•   •   *  each  new  transmission  line  and  each 
line  section  of  a  transmission  line  where  the 
line  pipe,  valve,  fitting  or  other  line 
component  is  replaced  must  be  designed  and 
constructed  to  accommodate  the  passage  of 
instrumented  internal  inspection  devices. 

The  term  "line  section"  was  defined 
(in  §  192.3)  as  a  continuous  mn  of 
transmission  line  between  adjacent 
compressor  stations,  between  a 
compressor  station  and  storage  facilities, 
between  a  compressor  station  and  a 
block  valve,  or  between  adjacent  block 
valves.  It  was  derived  from  a  definition 
already  in  use  for  hazardous  liquid  and 
carbon  dioxide  pipelines  (§  195.2). 

Several  specific  exceptions  to  the 
requirements  in  §  192.150(a)  are 
provided,  including  one  for  offshore  gas 
transmission  lines  less  than  10  inches  in 
nominal  diameter  that  transport  gas  to 
onshore  facilities.  In  addition,  under 
§  192.150(b)(8)  an  operator  may  seek  a 
specific  exception  to  be  based  upon  a 


RSPA  finding  that  it  would  be 
impracticable  to  design  and  construct  a 
transmission  line  for  the  passage  of 
smart  pigs. 

Requests  for  Stay  and  Petitions  for 
Reconsideration 

The  Interstate  Natural  Gas  Association 
of  America  (INGAA)  filed  a  "Request  for 
a  Stay  of  the  Effective  Date  [May  12, 
1994]  of  the  Final  Rule;  Passage  of 
Instrumented  Internal  Inspection 
Devices"  dated  May  4.  1994.  INGAA 
requests  that  RSPA  stay  until  at  least 
January  1,  1995,  that  provision  of  the 
final  rule  requiring  a  line  section,  as 
defined  in  49  CFR  §  192.3.  to  be 
modified  to  accommodate  smart  pigs 
whenever  a  line  pipe,  valve,  fitting,  or 
other  line  component  is  replaced  in  a 
line  section.  To  support  their  request  for 
a  stay,  INGAA  notes  that  the  1994 
summer  replacement/rehabilitation 
work  is  in  progress  and  that  funds  for 
modification  of  line  sections  have  not 
been  allocated  by  operators.  INGAA  also 
argues  that  there  was  procedural  error  in 
the  rulemaking  process. 

INGAA  also  filed  a  "Petition  for 
Reconsideration  of  the  Final  Rule; 
Passage  of  Instrumented  Internal 
Inspection  Devices"  dated  May  10, 
1994.  INGAA  asks  that  the  definition  of 
"line  section"  be  deleted  from  49  CFR 
§  192.3  and  that  all  offshore  gas 
transmission  lines  be  exempt  from  the 
final  rule.  Issues  raised  by  INGAA  to 
support  its  request  for  deletion  of  "line 
section"  are  lack  of  authority  to 
promulgate  such  a  rule  and  procedural 
error.  INGAA  points  to  technical 
infeasibility  and  impracticability  to 
support  its  request  for  exemption  of 
offshore  gas  transmission  lines. 

The  American  Gas  Association  (AGA) 
filed  a  "Request  for  Administrative  Stay 
of  the  May  12,  1994  effective  date  and 
Petition  for  Reconsideration  of  RSPA's 
Final  Rule  on  Passage  of  Instrumented 
Internal  Inspeciion  Devices."  Arguing 
that  immediate  implementation  would 
harm  public  safety  by  diverting  funds 
from  other  safety  projects,  AGA  requests 
that  RSPA  immediately  stay  the 
effective  date  with  respect  to 
replacement  of  line  sections.  In 
addition,  AGA  requests  that  RSPA  grant 
reconsideration  of  the  final  rule  in  order 
to  address  the  costs,  benefits,  and 
practicability  of  the  replacement 
requirement  to  modify  tiie  complete  line 
section  to  accommodate  smart  pigs.  To 
support  this,  AGA  argues  that  RSPA 
failed  to  consider  the  standards  for 
pipeline  safety  rules  set  out  in  49  U.S.C. 
§  60102(b)  (formerly  section  3(a)  of  the 
Natural  Gas  Pipeline  Safety  Act);  there 
was  no  opportunity  for  public  comment 
on  the  definition  of  line  section;  the 
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Technical  Pipeline  Safety  Standards 
Committee  (TPSSC)  was  not  given 
opportunity  to  review  relevant 
provisions;  and  the  final  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

The  three  documents  submitted  by 
INGAA  and  AGA  are  in  the  docket. 

Stay  of  Compliance  With  Line  Section 
Replacement 

In  its  request  to  stay  application  of  the 
line  section  replacement  provision  of 
the  final  rule.  INGAA  explained  that 
"almost  all  decisions,  to  include 
funding,  for  pipeline  replacement  and 
rehabilitation  are  made  at  least  a  year 
preceding  the  summer  work  season 
*   *   •"  INGAA  states  that  the  one  year 
lag  time  includes  time  required  for 
"design  work,  obtaining  bids  for  work, 
selecting  contractors,  ordering  material, 
obtaining  approval  from  FERC  (Federal 
Energy  Regulatory  Commission), 
performing  environmental  analyses  and 
obtaining  Federal  and  State 
environmental  and  archaeological 
permits  when  necessar>'.  and  obtaining 
landow-ner  approval  for  right-of-way 
work  on  their  property."  As  a  result, 
INGAA  believes  that  it  is  "far  too  late  to 
comply  with  a  MSy  12, 1994,  effective 
date  to  make  'line  sections'  piggable". 
AGA  echoes  this  sentiment  by  stating 
that  if  the  May  12,  1994,  effective  date 
of  the  final  rule  remains  in  place, 
"pif>eline  replacement  projects 
currently  in  progress  for  1994  would 
have  to  be  canceled,  since  the 
administrative  permits  and  plans  for 
such  projects  were  in  place  during  the 
winter  of  1993-94." 

The  concerns  expressed  by  INGAA 
and  AGA  led  RSPA  to  advise  INGAA, 
AGA,  and  the  American  Petroleum 
Institute  on  May  12, 1994,  that  it  was 
suspending  enforcement,  until  further 
notice,  of  the  final  rule  insofar  as  it 
requires  making  the  entire  line  section 
accommodate  smart  pigs  if  the  line  pipe, 
valve,  fitting  or  other  component  is 
replaced.  The  suspension  did  not  effect 
the  requirements  that  pipeline  operators 
design  and  construct  new  onshore  and 
offshore  pipelines  or  the  actual  line 
pipe,  valve,  fitting  or  other  line 
component  being  replaced  to 
accommodate  smart  pigs.  Furthermore, 
operators  were  encouraged  to 
voluntarily  modify  any  obstructions  in 
the  line  section  to  accommodate  smart 
pigs  whenever  any  replacement  is  made. 

This  notice  addresses  INGAA 's  and 
AGA's  request  for  a  stay  in  a  more 
formal  manner.  First,  this  notice 
proposes  to  extend  the  compliance  date 
for  replacements  made  in  gas 
transmission  pipelines  to  allow 
operators  to  continue  replacing  any  line 


pipe,  valve,  fitting  or  other  line 
component  (with  a  replacement  that 
accommodates  smart  pigs)  without 
requiring  that  any  other  obstructions  in 
the  line  section  be  designed  and 
constructed  to  accommodate  smart  pigs. 
As  discussed  below,  RSPA  is  proposing 
to  partially  grant  reconsideration  of  the 
final  rule  as  it  applies  to  replacements 
in  gas  transmission  pipelines.  At  the 
same  time,  we  are  proposing  to  extend 
compliance  dates  to  allow  for 
completion  of  rulemaking  on  the 
reconsideration.  Second,  the  suspension 
of  enforcement  with  respect  to  gas 
transmission  pipelines  will  remain  in 
effect  until  February  2,  1995,  or  until 
RSPA  finalizes  action  with  respect  to 
compliance  dates,  whichever  is  earlier. 

Effect  on  Hazardous  Liquid  and  Carbon 
Dioxide  Pipelines 

The  petitions  for  reconsideration  and 
requests  for  administrative  stay  received 
addressed  only  gas  transmission 
pipelines.  However,  because  of  the 
possibility  that  the  issues  raised  could 
be  equally  applicable  to  hazardous 
liquid  and  carbon  dioxide  pipelines,  the 
suspension  of  enforcement  applied 
equally  to  hazardous  liquid  and  carbon 
dioxide  pipelines. 

RSPA  has  considered  whether  the 
reconsideration  granted  in  this  notice 
with  respect  to  aspects  of  the  final  rule 
as  they  apply  to  gas  transmission  lines 
should  be  expanded  to  hazardous  liquid 
and  carbon  dioxide  pipelines.  RSPA  has 
decided  not  to  expand  the 
reconsideration  to  include  hazardous 
liquid  and  carbon  dioxide  pipelines. 
First,  there  has  been  no  request  to  do  so. 
Second,  hazardous  liquid  pipelines  pose 
environmental  risks  generally  unrelated 
to  the  population  surrounding  the 
pipelines.  The  relief  proposed  below 
with  respect  to  gas  transmission  lines 
arise  from  the  nature  of  those  pipelines 
and  their  location  with  respect  to 
population.  Finally,  based  on  data 
collected  by  RSPA  (below)  in  1989. 
approximately  41.7%  of  (136.359  miles) 
of  natural  gas  transmission  lines  were 
not  able  to  accommodate  a  smart  pig  for 
reasons  other  than  lack  of  launchers  or 
receivers,  while  only  10.5%  (16.275 
miles)  of  hazardous  liquid  pipelines 
were  similarly  not  piggable. 

Because  RSPA  is  not  proposing  any 
changes  in  the  final  rule  with  respect  to 
hazardous  liquid  and  carbon  dioxide 
pipelines,  the  suspension  of 
enforcement  with  respect  to  those  lines 
is  immediately  (insert  date  of 
publication  of  this  NPRM)  lifted  and 
compliance  will  be  enforced. 


Replacements 

A.  Authority  for  Requirement 

INGAA  argues  that  RSPA  lacks  the 
authority  to  promulgate  a  rule  requiring 
operators  to  modify  line  sections  to 
accommodate  smart  pigs  when  portions 
of  the  sections  are  replaced.  INGAA 
bases  its  argument  on  the  assumption 
that  the  statutory  authority  for  the  rule 
is  the  change  to  the  basic  authorities  for 
requiring  modification  of  existing 
pipelines  to  accommodate  smart  pigs 
that  was  made  by  sections  103  and  203 
of  the  Pipeline  Safety  Act  of  1992  (P.L. 
102-508.  Oct.  24,  1992).  That  change 
authorizes  RSPA  to  require  changes  to 
existing  lines  whose  basic  construction 
would  accommodate  a  smart  pig.  The 
1992  authority  would  allow  RSPA  to 
require  the  installation  of  launchers  and 
receivers  in  lines  that  already  can  be 
smart  "pigged"  should  the  decision  be 
made  in  a  future  rulemaking  that  the 
line  must  be  so  inspected.  INGAA "s 
assumption  that  RSPA  was  relying  on 
this  1992  amendment  in  this  rulemaking 
is  incorrect. 

The  requirement  in  the  final  rule  for 
replacement  of  the  line  section  is  based 
upon  authority  enacted  in  1988  that 
now  reads: 

The  Secretary  shall  prescribe  minimum 
safety  standards  requiring  that  the  design  and 
construction  of  a  new  gas  pipeline 
transmission  facility'  or  hazardous  liquid 
pipeline  facility-,  and  the  required 
replacement  of  an  existing  gas  pip)eline 
transmission  facility,  hazardous  liquid 
pipeline  facility,  or  equipment,  be  carried 
out,  to  the  extent  practicable,  in  a  way  that 
accommodates  the  passage  through  the 
facility  of  an  instrumented  internal 
inspection  device  (commonly  referred  to  as  a 
"smart  pig"). 

49  U.S.C.  60102  (0.  This  section 
supports  the  final  rule  that  requires  any 
needed  changes  to  the  line  section  to 
accommodate  smart  pigs  whenever  one 
or  more  components  must  be  replaced. 
A  more  narrow  reading,  one  in  which 
only  the  individual  components  must  be 
made  smart  "piggable".  would  render 
the  provision  virtually  meaningless. 
This  is  so  because  the  factors  that 
restrict  "piggability"  are  often  related  to 
the  geometry  of  the  line  (such  as  bends) 
rather  than  to  an  individual  component 
(such  as  a  valve).  The  use  of  valves  that 
cannot  accommodate  smart  pigs  is 
largely  in  pipelines  in  which  the 
geometry  does  not  allow  inspection  by 
smart  pigs.  Thus  a  more  narrow  reading, 
in  which  only  the  single  component 
being  replaced  must  accommodate  the 
internal  inspection  by  smart  pigs,  would 
resuh  in  virtually  no  change  in  the 
"piggability"  of  existing  pipelines. 
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Congress  (.luariy  intended  tiutchiul^«  in 
the  "pigeability"  occur. 

Accordingiy.  RSPA  hass  the  authority 
to  issu0  itie  fiaal  rule.  Houwver.  as 
discu&sad  belaw,  RSPA.  agnses  that  thure 
may  be  instaoces  ui  whiuh  tha  fuial  rule 
PHquices  that  modifujatioos  tie  madit  to 
the  entire  line  seclioa  which  may  not  be 
feasible. 

B.  Scop*  of  thei  NijtiCH 

AGA  and  INGAA  argue  that  both  the 
definition  of 'line  section"  and  the 
mandatory  modification  of  line  sections 
were  not  included  in  the  proposed  rule, 
effectively  prer.luding  meaningful 
comment'.  AGA  and  INGAA  claim  that 
the  noHre  of  proposed  rulemaking  was 
so  inathjquate  as  to  violate  the 
requirement  of  the  Administrative 
Procedure  Ad  (APA)  for  notice  and 
comment  in  the  inftjrmal  rulemaking 
process. 

The  notice  proposed  that»3ch 
"repJacement  transmission  line"  (or.  for 
hazardous  liquid  pipelines,  each 
"replacement  pipeline")  be  made  to 
accommodate  smart  pigs.  Much  of  the 
comment  on  the  issue  of  replacement 
questioned  the  9cap«  of  th*  tarms 
"replacement  tiBnsmis«on  lines"  and 
'repiat:eraent  lines."  Commenters 
speculated  about  the  end  points  of  the 
segments  of  lines  that  had  to  be  made 
to  accommodate  smart  pigs  when  a 
replacement  wa&  required.  Under  the 
proposed  language,  any  replacement  in 
a  transmission  line  could  require 
modification  of  ttie  entire  line  to 
accommodate  smart  pigs.  AGA  itself 
expressed  concern  that  the  proposed 
rule  would  be  rend  to  require  nltering  an 
entire  transmission  line. 

Recommendations  to  narrow  tha 
terms  for  replacement  used  in  the 
proposed  rule  by  substituting  the  term 
"line  section"  came  from  comments  to 
the  poopesed  rule  Bled  by  a  pipeline 
tradft  association  and  a  pipeline 
opaiator.  Thasa  two  commenters 
favored  the  term  bee  ansa  it  was  already 
defined  in  4S  GFR  Ifl.'i  2  and  it  climrly 
sat  out  the  length  to  be  made  to 
accommodate  smart  pigs.  Other 
commenters  suggested  similar  terms 
such  as  "replacement  tran-Hmission 
section  '  (reconiinended  by  AGA). 
"sagmant  ',  and  "line  <ieginent ". 
However,  none  of  these  temn  was  as 
clearly  defined  as  "line  section ".  and 
RSPA,  on  the  basis  (if  the  comments, 
chose  to  adopt  the  more  rwiognizad  term 
to  clarify  tha  intent  of  the  rule.  This 
soUitian  to  the  concerns  rai.sedby  the 
commenters  is  dearlv  within  the  scope 
of  tha  baaadlv  worded  prnpoKal. 

Afieardingly.  RSPA  provided  an 
opportUBtty  for  autaningfiil  comment, 
consistant  with  tha  APA. 


C.  Advibory  C<>minittmf  Rrvinw 

Both  petitioners  complain  that  there 
was  no  opportunity  for  consideration  by 
the  Terhnir^f  Pipeline  Saffety  Standards 
Committee  (TPSSC)  of  the  requirement 
to  modify  replacement  line  sections  to 
accommodflfw  .smart  pigs  because  line 
section  was  not  mentioned  in  the  notice 
or  iB-lfcesurmnarv  of  comments  that 
was  prepared  by  RSPA  for  the  August  3, 
19#3  TF5SC  meeting.  Consistent  with 
49  U.S.C.  6011.5.  RSPA  presented  the 
published  N«rice  of  Proposed 
Rulemaking  Po  the  TPSSC.  In  addition. 
RSPA  paaned  out  a  draft  summerv  of  the 
commems.  The  TPSSC  accepted  the 
propoiad  role  as  reaaonabia,  feasible 
and  practicable  provided  several 
chaTiges  w«i«  incorporated.  Sim.e  the 
TPSSC  reviews  and  advises  on  the 
proposed  rule,  if  is  understandable  that 
the  final  rule  may  differ  from  the 
proposal  considered  or  accepted  by  that 
committee.  In  this  case,  the  final  rule 
was  drafled  and  published  some  eight 
months  later.  Although  R.SPA  is 
required  to  considar  the  TPSSC's  advice 
(but  is  noL obligated  to  adopt  any  of  the 
TPSSCs  recammandationa),  several 
issues  raised  by  the  TPSSC  were 
incorporated  in  the  final  rule. 

Accordingly,  RSPA  considered  the 
TPSSC  recommendations  in  an 
appiaprinta  marmer. 

D.  Ecoaoauc  Impact 

Both  INGAA  and  AGA  claim  that       " 
RSPA  failad  to  consadar  adequately  tha- 
aconomic  impact  of  the  replacement 
aspect  of  the  final:  rule.  However,  many 
of  tha  changas  BSPA  mcorparated  into 
the  final  miirtuMi  iwie  at  least  in  part 
bacauaa>af  aceaainic  aogumefltB 
advanced  by  commanters.  For  example, 
based  on  INGAA's  and  AGAs 
comments  to  the  NPHM,  RSPA 
incoqMcated  tha  prosed  ure  to  address 
unforeseen  continganciea  in 
replacements  (<^  192.150(c));  a  clear 
exception  for  gas  gathering  lines 
(§  192.9);  aa  exception  for  pipulinefl 
located  in  storage  fields  because  of  the 
small  diameter  piping  configured  in  a 
grid-like  pattern  (§  I92.15n(b)(3));  and 
an  exception  for  transmussion  pipelines 
within  a  distribution  system. 
(§  192.150(b)(6)).  In  addition,  the 
definition  of  "line  section"  was 
developed  in  part  to  address  AGA 
concerns  that  "pigging"  a  short  segment 
is  not  economically  feasible  and  that  the 
proposed  rule  could  be  i^ead  to  require 
modification  of  the  entire  transmission 
line.  Each  of  these  incorporatml  changes 
rediu:ad  tha  economic  impact  of  the 
final  rule 

INGAA  points  to  ttia  costs-of 
obtaining  needed  appnovalsfor 


replacement  proiprts  frnm  rhn  Federal 
Energy  Regulatory  Commission  (FERC), 
Federal  and  state  environmental  and 
archaeological  agendas,  and  property 
owners.  INGAA  claims  thai  some  of 
these  may  lake  a  year  or  more  to  obtain. 
To  the  extent  that  approvals  are  needed 
before  work  on  the  line  can  he  done,  the 
final  rule  provides  for  delays^  In 
response  to  INGAA  and  AGA 
comments*  §  192.15D(c)  seU  out  » 
procedure  to  allow  an  operator  to  delay 
required  modificatiojis  to  the  line 
section  for  up  to  one  year  should 
situations  such  as  delays  in.  needed 
approvals  occur.  However,  many 
replacements  will  not  require  approvals. 
Fur  example,  FERC  regulahon  18  CFR 
§  2.55  does  not  require  prior  approval 
whenever  the  replacement  is  less  than 
$6.6  miilion  (1904  limit)  and  does  not 
reduce  service  or  change  the  sapacily  of 
the  line.  Certainly  the  repiacenient  of 
certain  obstructions  sucJi  as  reduced 
port  valves  and  short  radius  bends  will 
fall  into  this  category  and  nut  require 
any  approval  from  FERC 

Both  INGAA  and  .^GA  argue  that  the 
requirement  to  modify  other 
obstructions  in  the  line  section 
whenever  a  neplacemant  is  made  will 
potenlialiy  increase  the  coi>t  of 
compliance  with  the  final  nile  to  over 
$100  million  per  wear  However,  very 
little  cost  data  was  provuied  to  support 
the  argument.  Moreover.  t)a.sBd  on 
infonnation  now  available  about 
numbers  of  gas  rransmuLsion  Lines  that 
will  not  accaramodnte  smart  pigs  and 
the  estimated  frequencv  with  which 
operators  mu.st  install  nepiacHments  in 
lines,  RSPA  believ»««  the  coKts  to  be 
substantially  less.  The  economic 
evalu^on  prepared  for  the  final  rule, 
was  bastHi  on  availoble  data  relating  to 
costs  and  fhjquencv  of  replacements 
made  in  gas  tmnsmissHm  lines.  That 
evaluation  estimated  costs  at  $1.05 
miilioa  per  year  Now  under  the 
heading — Requests  for  Information  from 
Commenters — this  notice  pequest.s  the 
operators  to  provide  up-to-dete' 
information  on  the  gas  transmission 
lines  that  are  the  subject  of  this  notice; 
Thus,  gas  operators  and  petitioners  vrili 
have  an  opportunity  to  provide  spe<tific 
-information  on  the  length  of  affiacted 
lines  that  are  currently  unable  to 
accommodnte  smart  pigs  (for  reasons 
other  than  lack  of  launchers  and 
reeeiwecs)  and  the  extent  of 
replacements  made  in  recent  yeers  for 
reasons  other  than  to  accommodnte 
smart  pigs. 

Accordingly.  RSPA  finds  that  the  cost 
of  compliance  with  the  final  rale  would 
not  exceed  JlflO  million  annually.  In 
addition,  the  relief  proposed"  in  this 


notice  will  further  reduce  the  cost  of 
compliance. 

F.  Executive  Order  12866 

AGA  argues  additionally  that  RSPA 
violated  Executive  Order  (E.O.)  12866. 
titled  "Regulatory  Planning  and 
Review,"  since  "the  costs  of  compliance 
with  this  rule  could  potentially  reach 
nver  $100  million  annually"  and  the 
Office  of  Management  and  Budget 
(OMB)  did  not  review  the  final  rule. 
RSPA  disagrees.  In  the  first  place,  as 
already  noted,  RSPA  believes  the  costs 
of  the  final  rule  to  be  well  below  $100 
million  annually  Second.  E.O.  12866 
provides  for  OMB  review  of  only 
■  significant  regulatory  actions"  unless 
OMB  decUnes  to  review  such  a 
significant  action.  The  procedure-^or 
determining  that  a  regulatory  action  is 
not  "significant"  and  for  obtaining  the 
concurrence  of  OMB  with  that 
determination  is  laid  out  in  Section 
6(a)(3)(A)  of  E.O.  12866  and  "Guidance 
for  Implementing  E.O.  12866."  The 
latter  is  a  memorandum  from  Sally 
Katzen,  Administrator  for  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  to  the  heads  of  executive 
departments  and  agencies  dated  October 
12,  1993.  RSPA  routinely  follows  this 
procedure  by  submitting  lists  of  planned 
regulatory  actions  to  OMB  and  obtaining 
its  concurrence  in  designations  of 
"significant"  and  "nonsignificant." 
OMB  concurred  in  the  designation  of 
this  final  rule  as  "nonsignificant"  on 
February  23,  1994.  Finally,  RSPA  notes 
that  E.O.  12866  is  an  internal 
management  tool  of  Executive  branch  of 
the  Federal  Government  and  does  not 
create  any  right  to  OMB  review 
enforceable  by  any  person  against 
RSPA. 

Accordingly,  the  final  rule  complies 
with  the  requirements  of  E.O.  12866  and 
OMB,  as  explained  above. 

F.  Reasonableness 

Petitioners  argue  that  the  final  rule  is 
unreasonable  in  requiring  modification 
of  line  sections  when  single  components 
are  replaced.  Petitioners  assert  that  such 
modifications  result  in  minimal  benefits 
and  excessive  costs.  RSPA  believes  that 
significant  benefits  can  accrue  from 
inspections  with  smart  pigs.  Both  the 
Colonial  Pipeline  Company's  and  the 
Texas  Eastern  Pipeline  Company's 
experiences  with  pipeline  failures 
caused  by  outside  force  damage 
demonstrate  the  benefits  of  internally 
inspecting  pipelines  using  smart  pigs. 
The  Colonial  failure  on  March  28, 1993 
resulted  in  the  release  of  an  estimated 
408,000  gallons  of  petroleum  into 
Sugariand  Run  Creek,  a  tributary  of  the 
Potomac  River.  The  Texas  Eastern 


failure  occurred  on  March  23,  1994 
when  a  36-inch  gas  transmission  line 
exploded.  The  resulting  fire  leveled  128 
condominium  units  in  Edison,  New 
Jersey  and  caused  death,  injury,  and 
substantial  property  damage. 

The  failure  in  each  case  resulted  from 
mechanical  damage  to  the  pipeline 
caused  by  external  damage  that 
occurred  at  an  indeterminate  time 
before  the  failure.  Recent  technological 
developments  in  smart  pigs  allow  for 
internal  inspections  that  identify  dents, 
gouges,  and  other  anomalies  that  could 
lead  to  failure  on  buried  pipelines. 
Smart  pig  inspections  done  on  each 
pipeline  following  these  failures  have 
resulted  in  the  detection  and  removal  of 
anomalies  that  could,  over  time,  have 
led  to  additional  failures. 

In  addition,  smart  pig  inspections 
have  long  been  used  by  pipeline 
operators  concerned  about  corrosion. 

In  each  of  these  cases,  serious 
pipeline  failures  occurred  in  high 
density  populated  areas  placing  a 
significant  portion  of  the  population  at 
risk.  In  each  case,  the  "piggability"  of 
the  pipelines  provided  a  more  certain 
means  to  assure  that  similar  incidents 
would  not  recur  on  those  pipelines. 
Such  "piggability"  is  the  goal  of  the 
final  rule.  Requiring  a  pipeline  operator 
to  make  necessary  modifications  in  a 
line  section  whenever  a  replacement  is 
made  is  not  only  reasonable,  but  also 
necessary  for  safety  in  high-density 
populated  areas. 

Accordingly.  RSPA  finds  no  reason  to 
reconsider  the  final  rule  as  it  applies  to 
replacements  in  line  sections  in  Class  3 
and  4  locations. 

With  respect  to  gas  transmission 
pipelines  in  less  populated  areas.  AGA 
argues  that  a  requirement  to  modify  the 
complete  line  section  to  accommodate 
smart  pigs  "will  result  in  a  risk  to  public 
safety  by  diverting  limited  funds  for 
capital  improvement  projects — many  of 
them  safety  related — to  making 
pipelines  accommodate  smart  pigs  in 
rural  areas  where  there  would  be  little, 
if  any,  benefit  to  the  public."  After 
citing  two  examples  of  replacement 
projects  that  would  have  had  large 
enormous  increases  under  the  line 
section  modification  requirement,  AGA 
goes  on  to  state  that  "this  enormous 
increase  in  costs  will  result  in  the  final 
rule  having  an  economic  impact  of  well 
over  $100  million  annually  for  the 
industry."  While  RSPA  does  not  accept 
these  costs  as  typical  for  modif>'ing  the 
obstructions  to  smart  pigs  in  most  line 
sections,  we  see  the  need  to  reconsider 
the  resulting  benefits  in  less  populated 
areas. 

Accordingly,  as  discussed  below,  we 
are  proposing  to  modify  the  final  rule  as 


it  applies  to  replacements  in  Class  1  and 
2  locations. 

Of!shore  Pipelines 

INGAA  requests  that  RSPA  reconsider 
the  final  rule  and  except  all  new  and 
replaced  offshore  transmission  lines 
fi"om  compliance.  INGAA  argues  that 
requiring  offshore  transmission  lines  to 
accommodate  smart  pigs  is  technically 
infeasible  and  impracticable  and  does 
not  meet  the  special  statutory  criteria  for 
pipeline  safety  standards.  Those  criteria, 
found  in  49  U.S.C.  60102(b).  require 
consideration  of  relevant  available 
pipeline  safety  data,  appropriateness  of 
the  standards  for  the  particular  tyj^e  of 
pipeline  transportation  or  facility,  the 
reasonableness  of  the  proposed 
standards,  and  the  extent  to  which  the 
standards  will  contribute  to  public 
safety  and  the  protection  of  die 
environment. 

To  support  its  position,  INGAA  states 
generally  that  RSPA  ignored  technical 
material  presented  to  show  that  offshore 
pipelines  cannot  be  "smart  pigged", 
including  an  assertion  that  most 
offshore  gas  pipelines  are  not 
constructed  to  accommodate  smart  pigs. 
RSPA  disagrees  strongly  with  this 
argument.  The  issue  is  not  whether 
existing  offshore  lines  can  be  "smart 
pigged"  but  whether  new  offshore 
transmission  lines  can  be  constructed  or 
existing  offshore  gas  transmission  lines 
can  be  modified  to  accommodate  smart 
pigs.  RSPA  considered  technical 
material  relating  to  problems  such  as 
tight  bends,  restrictive  subsea 
connections,  and  limited  space  on 
platforms  in  deciding  that  they  can  be. 
No  technical  information  has  been 
submitted  to  RSPA  that  concludes  that 
offshore  gas  transmission  lines  would  be 
incapable  of  accommodating  smart  pigs 
if  they  are  so  designed  and  constructed. 
Their  construction  is  not  dissimilar 
from  that  of  offshore  hazardous  liquid 
pipelines,  many  of  which  are  already 
constructed  in  a  manner  that  would 
accommodate  smart  pigs. 

INGAA  is  incorrect  in  citing  1992 
changes  to  the  statutory  authority  as  the 
basis  for  the  final  rule.  As  discussed 
above,  that  statutory  change  was  not 
used  to  support  the  final  rule.  In 
addition.  INGAA  is  incorrect  that  RSPA 
ignored  recommendations  of  the  TPSSC. 
As  discussed  above,  RSPA  is  not 
obligated  to  adopt  the  recommendations 
of  the  advisor>'  committee,  only  to 
consider  them.  Discussion  of  RSPA 's 
consideration  of  those  recommendations 
is  included  in  the  preamble  to  the  final 
rule,  but  is  commingled  with  the 
discussion  of  RSPA's  response  to 
commenters  to  the  proposed  rule. 
Furthermore.  RSPA"s  consideration  of 
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thecritariacui.M  :!.<i  ialB-U.S.C 
60102(h).  the  tw.diiu.al  data,  and 
recommendations  of  the  TPSSC  resulted 
in  the  exception  provided  in  the  final 
rule  for  ofTshore  ^as  transmission  lines 
less  than  10  inches  in  nominal  diamut«r 
that  transport)^  to  onshore  facilities. 

INCAA  also  points  to  the  la<Ji  of 
population  around  offshore  lines  and 
the  periodic  cleaning  of  the  gas 
transmission  lines  that  removes 
ODndRuiiatifs  as  justification  for 
•Mtaption  Jroni  the  rules  for  thes» 
pipelines.  The  rationale  is  that  offshore 
gas  transmismoM  lines  do  not  pose  either 
serious  safety  or  environmental 
(oncenis  justifying  the  cost  of  assuring 
that  th«'  !m«s  can  accommodate  smart 
pigs.  RSPA  agrees  that  we  may  not  have 
fully  considered  these  fa<:tors  in 
applying  the  rules  to  offshore  gas 
transmission  pipelines  and  aci;ordingly 
propose  a  change  to  the  final  rule. 

INGAA  asserts  that  most  offshore  gas 
pipeline  operators  use  cleaning  pigs  to 
periodicaiiy  sweep  condensate  to 
onshore  separation  facilities.  This  keeps 
the  offshore  pipelines  free  from 
condensate  and  greatly  reduces  the 
environmental  impact  of  an  oilshore 
leak  by  eliminating  the  risk  of  a 
condensate  sheen.  RSPA  agrnes  that  a 
leak  in  an  offshore  gas  transmission 
line,  that  is  free  ot  .>»i}»nificant 
arcumulations  of  condensate,  poses 
minimal  risk  to  the  natural 
environment. 

As  noted.  RSPA  agrees  that  the 
offshore  gas  pipelines  do  not  pose  the 
same  safety  nsk  as  onshore  pipelines. 
The  ofhhora  safety  risk  is  to  workers  on 
platforms  and  to  vessels  The  latter  risk 
is  exiremelv  remote  absent  the 
possibility  of  a  i  fillision  between  a 
vessel  and  an  underwater  pipeline.  This 
po.ssihility  has  been  minimized  by  the 
issuance  of  fi  1'}2.612.  which  required 
operntors  to  condiict  underwater 
inspections  in  shallow  waters  in  the 
Gulf  of  Mexico  to  determine  whulher 
they  poea  a  risk  to  navigation  and  to  re- 
bury  those  pifielines  RSPA  is  working 
on  a  proposal  addn^ssmg  the  need  for 
similar  penodic  underwater 
inspm:tions. 

The  acxideni  reports  for  otfshore 
iiicidt'iits  received  bv  RSPA  indicate 
that  risk  to  workers  on  platforms  comes 
from  gas  leaks  in  the  rist^'s  The  leaks 
are  the  result  of  condensate  with 
(orrosiva  agents  that  is  likely  to  i  olluc:! 
in  the  riser  »  elbows  .ind  cause  internal 
corrosion.  Also,  nxteniiil  i  orrosi<jn  at 
the  riser's  "splosh  zone  '  is  caused  by 
the  degradation  of  proti>ctive  i  oatings 
from  wa««  action.  Btith  types  of 
corrosion  are  delwtible  bv  smart  pigs 
Howevor.  m  1NC.AA  points  out. 
mo4Kficati«n  of  riser  bende  in  order  to 


accomni     . '•■  -.■'■t>r^  pigs  is  costly  RSPA 
notes thm    h- '■  tr»'  iltemative 
techniqu's   •■   n,i»-' ting  these  risers  fbr 
corrosion  rhaf  are  generally  more 
effective  (and  less  costly)  than  use  of 
smart  pigs  th«r  survey  the  emica 
pipeline.  These  include  divers,  remotely 
operated  vehicles  carrying  ultrasonic 
thickness  devices,  or  specially  equipped 
tethered  smart  pigs. 

PuTthermore.  it  is  important  to  note 
the  recommendation  contained  in  a 
\99A  study  of  manne  pipeline  safety  by 
the  National  Reseairh  Council  of  the 
National  Academy  of  S«;iences  titled — 
Improving  The  Safety  Of  Marine 
Pipelines  The  study,  co-sponsored  by 
the  Minerals  Management  Services  and 
RSPA,  had  input  from  persons  in 
industry,  academia,  and  state  and 
federal  government  who  are  experts  in 
their  fields  and  knowledgeable  about 
the  marine  pipeline  environment, 
suggested  that: 

*   *   *  marine  pipelines  already 
constructed  bti  nxninpred  fit>m  federal  or  state 
requirement*  fur  the  u&e  of  (  urrcntly 
available  smart  pigs  for  (mtornal  or  intunial 
corrus'on  detm  tion.  New  medium-  to  iarge- 
diamelpr  ptpeilncs  running  from  platform  to 
platform  or  platftirm  to  fthorv  should  be 
designed  to  accommo<iatp  smart  pigs 
whanavnr  ntaminably  practical. 

Accordingly,  RSPA  denies  INGAA 's 
petition  to  except  new  offshore  gas 
transmission  lines.  However,  as 
discussed  below.  RSPA  has 
reconsidered  benefits  asscxiiated  with 
the  ofTshore  gas  transmission  lines  and 
proposes  to  modify  the  requirement 
under  §  192. 150(b)(7)  of  the  final  rule 
with  respect  to  replacements  in  these 
lines. 

Proposed  Rules 

First,  as  discussed'above  in  the 
section  titled  "Stay  of  compliance  with 
line  section  replacement,  '  RSPA 
proposes  to  extend  to  February  1.  1995. 
the  compliance  date  with  respect  to 
replacements  in  gas  transmission  lines. 

Second.  RSPA  proposes  to  modify- 
•»  192.150(b)  to  add  a  new  exception  for 
replacements  in  the  line  se«:tions  of 
existing  gas  transmission  lines  in  Class 
1  and  2  lorjrtions.  This  exception  would 
be  limited  to  those  situations  in  which 
an  operator,  who  wishes  to  avail  it.self 
of  the  exception,  can  demonstrate  that 
modifying  the  line  section  to 
accommodate  smart  pigs  is  not  feasible. 
,ind  not  needed  for  tutun-  safety. 

The  safety  prong  of  this  test  requirtjs 
(  oiisideration  of  the  operating  and 
maintenance  history  of  the  line  si?ction. 
RSPA  experts  that  the  oj^-rntor  will  take 
into  act  ount  su<  h  fudors  as  the  reason 
for  the  replacement,  corrosion  history, 
leek  history,  and  the  risk  of  outside 


force  dflnage.  For  example,  if  the 
replacement  that  triggers  the  application 
of  §  192.150(a)  is  required' because  of 
corroaian  and  the  lias  section  has  a 
history  of  corrosion  problems,  or  if 
external  damage  from  earih  movement 
is  a  concern,  future  safety 
considerations  may  require  the  line 
section  to  accommodate  smart  pigs. 

A  decision  thai  modifying  a  line 
section  is  not  fea&ible  might  be  based  on 
the  nature  and  costs  of  the  modification. 
For  example.  ir(other  than  the 
replacement)  the  only  modification  on 
the  line  section  needed  to  accommodate 
smart  pigs  is  to  replace  a  ivduced  pori 
valve,  and  that  modification  will  allow 
internal  inspection  of  the  entire  line 
section,  then  the  operator  might 
reasonably  conclude  that  the 
modification  is  feasible.  However,  if 
modification  of  the  line  section  would 
require  the  acquisition  of  costly  new 
right-of-way  to  straighten  bends,  the 
operator  might  reasonably  conclude  that 
modification  is  not  feasible. 

In  reconsidering  the  benefits  and  costs 
of  modifying  line  sections  in  these  less 
populated  areas,  we  have  coasidered 
that  we  expect  to  promulgate,  in  the 
near  future,  a  final  rule  in  Docket  No. 
PS-101.  Excavation  Damage  Prevention 
Programs  for  Gas  and  Hazardous  Liquid 
and  Carbon  Dioxide  Pipelines.  The 
notice  for  this  ruleinaking  (53  FR  24747; 
June  30,  1988)  proposed  to  require  gafi 
pipeline  operators  to  expand  their 
damage  prevention  programs  to  cover 
rural  areas.  Any  such  requirement  that 
is  in  the  resulting  final  culu  would 
increase  the  safety  of  gas  pipelines  in 
Class  1  and  2  locations  from  failures 
caused  by  dig-ins. 

Finally,  with  respect  to  existing 
offshore  gas  transmission  lines,  RSPA 
proposes  to  allow  operators  who  (1)  use 
cleaning  pigs  to  remove  conden.sate  in 
offshore  transmission  lines  and  (2) 
inspect  platform  ri.sers  for  corrosion  to 
avoid  modification  of  the  complete  line 
section  when  a  replacement  is  made. 
The  regular  removal  of  candensHtes 
reduces  the  i.kelihood  of  internal 
corrosion  and  of  the  negative 
environmental  impact  of  a  large  sheen 
in  the  event  of  a  significant  leek.  The 
regular  inspection  of  risers  for  corrosion 
by  any  of  the  effective  iiielhodfl 
available  provides  the  neres.sary 
assurance  of  safety  for  personnel 
working  on  the  platform. 

Requests  for  Information  Frmn 
Commenters 

The  purpose  of  the  questions  pos»*<i 
below  is  to  gather  new  or  updated 
information  relating  to  tlie  issues  in  this 
miomaking.  Much  of  the  data  which 
RSPA  has  available  were  gathered  in 
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order  to  meet  the  requirement  for  a 
congrossionally-mandated  study  on  the 
feasibility  of  requiring  the  use  of  smart 
pigs.  To  obtain  information  for  this 
study,  RSPA  solicited  information  frr^m 
interested  parties  through  a  Federal 
Register  notice  titled  "Instrumented 
Internal  Inspection  Devices"  (54  PR 
20948;  May  15,  1989).  The  data  were 
summarized  in  Table  1  of  the  study 
titled  "Instrumented  Infernal  Inspection 
Devices  (A  Study  Mandated  By  P.L. 
100-561),"  published  November  1992. 
Table  1  indicated  that  136.359  miles  of 
gas  transmission  lines  and  16,275  mill's 
of  hazardous  liquid  pipelines  would  not 
accommodate  instnimented  pigs  for 
reasons  not  relating  to  the  absence  of 
launchers  or  receivers.  Since  this 
rulemaking  only  responds  to  petitions 
for  reconsideration  received  from  the 
two  gas  pipeline  trade  associations, 
updating  of  the  mileage  figures  for 
hazardous  liquid  and  carbon  dio>ade 
pipelines  is  not  relevant. 

RSPA  invites  interested  persons  to 
forward  comments  to  the  docket  as 
dir«;ted  under  ADDRESSES)  that  include 
up-to-date  information  on  the  following: 

(1)  What  is  the  mileage,  current  to 
December  31,  1993,  of  the  gos 
transmission  lines  that  would  not 
accommodate  smart  pigs  for  reasons 
other  than  lack  of  launchers  and 
rei^ivers? 

(a)  Indicate  the  mileage  of  onshore  gas 
transmission  lines  affected  by  the  final 
rule. 

(b)  Indicate  the  mileage  of  offshore  gas 
transmission  lines  affected  by  the  final 
rule. 

(2)  During  the  five  calendar  years, 
1989  through  1993,  what  was  the  total 
length  of  replacements  (actual  length  of 
replaced  pipe,  valves,  fittings,  or  other 
line  components),  installed  for  reasons 
other  than  to  accommodate  smart  pigs? 

(a)  Indicate  the  mileage  of  such 
replacements  in  onshore  gas 
transmission  lines  affected  by  the  final 
mle. 

(b)  Indicate  the  mileage  of  such 
rtplaf«menls  in  ofTshore  gas 
transmission  lines  affected  by  the  final 
rule. 

(3)  When  replacements  are  made  in  a 
gas  transmission  line  affected  by  the 
final  rule,  are  there  alternatives  to 
making  the  line  section  accommodate 
smart  pigs  that  would  ensure  the  entire 
transmission  line  would  accommodate 
smart  pigs  in  a  reasonable  number  of 
years?  Commenters  are  requested  to 
support  their  alternatives  with 
appropriate  data. 


Ruleraaiung  Analyses  and  Notices 

Exixutive  Order  12866  and  DOT 
Rfigulntory  Policies  and  Procedures 

This  proposed  rule  is  not  considered 
a  significant  regiilatory  action  under  3(f) 
of  Executive  Order  12366  and,  therefore, 
is  not  subject  to  review  by  the  Office  of 
Management  and  Budget.  The  notice  is 
not  considered  significant  under  the 
regiilatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  Febmary  26.  1979);  because  it 
does  not  impose  additional 
requirements  and  has  the  effect  of 
extending  a  compliance  date.  The 
original  regulatory  evaluation  of  the 
final  rule  has  been  modified  because 
this  proposed  rule  would  reduce  costs 
and  is  available  for  review  in  the  docket 
for  this  notice. 

Federnlism  Asse:>sinent 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the 
relationship  between  the  Federal 
Government  and  the  .states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12»>12 
(52  FR  41685:  October  30,  1987)  RSPA 
has  determined  that  this  notice  does  not 
have  sufficient  federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

There  are  very  few  small  entities  that 
operate  pipelines  affected  by  this 
rulemaking.  To  the  extent  that  any  small 
entity  is  affected,  the  effect  is  minimal 
because  it  does  not  impose  additional 
requirements  and  has  the  effect  of 
extending  a  compliance  date.  Based  on 
these  facts.  1  certify  that  under  section 
605  of  the  Regulatory  Flexibility  Act 
that  this  proposed  rule  does  not  have  a 
significant  impact  on  a  sub.stantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  safety,  Reporting  and 
recording  requirements.  In 
consideration  of  the  foregoing,  RSPA 
proposes  to  amend  title  49  of  the  Code 
of  FedenI  Regulations  part  192  as 
follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
is  revised  to  read  as  follows; 

Authority:  49  L'  S.C  5103.  60102, 60104, 
60108,  60109,  bono,  60113.  601 18;  49  CFR 
1.53. 

2.  In  S  192.150,  tbe  introductory  text 
of  paragraph  (b)  is  republished  without 
change,  paragraph  (b)(8)  would  be 


redesignated  as  paragraph  (b)(9)  a  nd 
revised,  paragraph  (b)(7)  would  be 
redesignated  as  paragraph  (b)(8)  and 
revised,  a  ne.v  paragraphs  (b)(7)  and  (d) 
would  be  added,  to  read  as  foiIovv.s; 

§192.150    Passage  of  Intemaf  fnspectton 
devices. 

•  *         •         •         • 

(b)  This  section  does  not  apply  io: 

•  •        •        •         • 

(7)  Replacements  in  transmissiun 
lines  i.n  Class  1  or  2  locations  (other 
than  replaced  line  pipe,  valve,  fitting,  or 
other  line  component)  if  the  operator 
can  demonstrate  that  modifying  the  line 
section  to  accommodate  instrument»»d 
internal  inspection  devices: 

(i)  is  not  feasible;  and 

(ii)  is  not.  based  on  an  assessment  of 
the  operating  and  maintenance  history 
of  the  line  section,  needed  for  future 
safety. 

(8)  Offshore  transmission  lines,  other 
than  new  transmis.sion  lines  IIP/*  incites 
or  greater  in  nominal  diameter,  if  the 
operator  can  demonstrate: 

(i)  that  cleaning  pigs  are  regularly  run 
to  sweep  condensate  from  the  lines;  and 

(ii)  that  platform  risers  are  regularly 
inspected  for  corrosion. 

(9)  Other  piping  that,  under  §  190.9  of 
this  chapter,  the  Administrator  finds  in 
a  particular  case  would  be  impracticiible 
to  design  and  construct  to  accommodate 
the  passage  of  instrumented  internal 
inspection  devices. 

•  •        •         •         » 

(d)  An  operator  replacing  a  line  pipe, 
valve,  fitting,  or  other  line  component  in 
a  transmission  line  in  a  Class  1  or  2 
location  need  not  comply,  until 
February  2. 1995,  with  the  require.uu.nt 
in  paragraph  (a)  of  this  section  that 
requires  modification  of  the  line  section 
containing  the  component. 

Issued  i.n  Washington.  DC  on  .Septrmher 
23.  19«*4. 

O.K.  Shanna. 

Administrolor  Rfsearch  ard SpKinI 
Programs  Administration. 
JFK  Di)c  a4-240;if)  Filed  9-29-4M;  8.45  ami 
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A  Hquest  for  Comments. 

S-MM  •    r:  The  purpose  of  this  notice  is 
to  solicit  public  comments  to  help 
NHTSA  as.sess  the  need  to  regulate 
electric  vehicles  (EVs)  with  respe<:t  to 
battery  elet;lrolyte  spillage  in  a  crash  or 
rollover,  and  electric  .sho<;k  hazard  in  a 
crash  or  rollover  and  during  repair  or 
maintenance.  Comments  are  requested 
on  the  potential  safety  hazards 
associated  with  each,  and  possible 
regclatory  solutions,  for  original 
equipment  EVs  and  EV  conversions 
DATES:  Comments  must  be  received  by 
November  2S).  1994. 
ADDRESSES:  Comments  on  the  notice 
hhould  refer  to  the  docket  numl)er  and 
notice  numt>er  shown  above,  and  be 
submitted  in  writing  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration.  Room  5109.  400 
Seventh  Street.  SVV..  Washington,  DC 
20.S90.  Telephone:  (2021  366-4949. 
Docket  hours  are  9:30  a.m.  to  4  p.m.. 
Monday  through  Friday 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr  Gary  R.  Woodford,  NRM-01  01, 
Special  Proje*  ts  Staff,  Office  of 
Rulemaking,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street.  SW..  Washington.  DC  20590 
(202-366-4931). 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A  sizeable  increase  in  the  number  of 
alternatively  fueled  motor  vehicles, 
including  electric  vehit:les  (EVsl,  in  the 
United  Slates  is  expected.  This 
expectation  stems  from  initiatives  by  the 
Prusident,  Congress.  State  and  local 
governments,  and  private  interests, 
since  these  vehicles  could  help  redu<.e 
oir  pollution  and  con.serve  petroleum 
fuel. 

The  Clean  Air  Act  Amendments  of 
1990  include  provisions  that  promote 
the  use  of  altern-Ttive  fuels  in  motor 
vehicles.  Under  these  Amendments, 
fleet  vehicles  sold  in  geographic  areas 
with  the  most  serious  air  pollution 
probl»rms  will  be  subject  to  emission 
standards  that  will  re((uire  (he  use  of 
clean  fuels,  including  methanol  and 
ethanol,  reformulated  gasoline,  natural 
gas,  liquefied  petroleum  gas.  and 
electric  power 

In  addition,  the  Energy  Policy  Act  of 
1992  (EPACT)  requires  Federal.  Stale, 
and  alternative  fuel  provider  fleets  to 
acquire  in<:r»;asing  percentnpes  of 
alternatively  fueled  vehicles.  The 
Department  of  Energy  is  in  the  process 
of  initiating  a  rulemaking,  as  rtHjuired 
by  EPACT.  to  determine  if  private  fiwets 
should  also  be  required  to  purchase 
«.ertain  pen.entages  of  alternatively 


fueled  vehicles  as  part  of  their  new  fleet 
acquisitions. 

Executive  branch  initiatives  will  also 
encourage  the  increased  use  of 
altemativelv  fueled  vehicles.  Executive 
Order  12844.  dated  April  21.  1993. 
directs  that  purt;hases  of  alternatively 
fueled  vehicles  by  the  Federal 
government  by  substantially  increased 
bevond  the  levels  required  by  current 
law.  It  also  established  the  Federal  Fleet 
Conversion  Task  Force  to  accelerate  the 
commercialization  and  market 
acceptance  of  alternatively  fueled 
vehicles  throughout  the  country. 

A  primary  impetus  for  introduction  of 
large  numbers  of  EVs  in  the  U.S.  market 
is  a  regulation  of  the  California  Air 
Resources  Board.  Similar  regulations  are 
under  consideration  by  other  States.  The 
California  regulation  requires  that  not 
less  than  two  percent  of  a 
manufacturer's  sales  in  the  State 
(roughly  40.000  vehicles  total)  must  be 
zero  emission  vehicles  (ZEVs). 
beginning  in  model  year  1998.  This 
req\iirement  will  increase  to  10  percent 
or  roughly  200.000  vehicles  beginning 
in  model  year  2003.  The  definition  of  a 
ZEV  is  a  vehicle  that  emits  no  exhaust 
or  evaporative  emission  of  any  kind. 
Currently,  the  EV  is  the  only  vehicle 
which  meets  these  requirements. 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA)  is  authorized 
by  law  (49  U.S.C.  30101-30169)  to 
regulate  the  safety  performance  of  motor 
vehicles  and  motor  vehicle  equipment 
through  the  issuance  of  Federal  motor 
vehicle  safety  standards  (P'MVSSs).  In 
addition.  NHTSA  has  the  authority  to 
issue  guidelines  for  States  to  use  in  state 
motor  vehicle  inspection  programs. 

Supplementing  this  autnonty  in  the 
area  of  alternatively  fueled  vehicle 
safety,  the  Energy  Policy  Act  of  1992 
requires  th.i'  NHTSA  must  "within 
three  year.  •   er  enactment  promulgate 
rules  setting  forth  safety  standards  in 
accordance  w  ith  jthe  agency's  statutory 
authorit)  1  apphcahle  to  all 
conversions."  In  addition,  the  Clean  Air 
Act  Amendments  of  1990  inchide  a 
provision  that  NHTS.\  promulgnle 
necessary  rules  regarding  the  safety  of 
vehicles  converted  to  run  on  clean  fuels. 

NHTSA  wi'.hes  to  assure  the  safe 
introduction  of  EVs  and  other 
alternatively  fueled  vehicles  to  the 
market  without  impeding  technology 
development. 

II.  Background 

On  De<;ember  27,  1991.  the  agency 
published  in  the  Federal  Register  an 
advance  notice  of  proposed  rulemaking 
( ANPRM)  on  EV  safety  (56  FR  67038) 
The  purpose  of  the  notice  was  to  help 
NHTS.\  determine  what  existing 


FMVSSs  may  need  modification  to 
better  accommodate  the  unique 
technology  of  EVs,  and  what  new  safety 
standards  may  need  to  be  written  to 
assure  their  safe  introduction.  The 
ANPRM  requested  comments  on  a  broad 
range  of  potential  EV  safety  issues 
including  battery  electrolyte  spillage 
and  electric  shock  hazard,  and  elicited 
widespread  public  interest.  A  total  of  46 
comments  were  received. 

After  reviewing  all  of  the  comments 
and  information  received  in  response  to 
the  ANPRM,  NHTSA  concluded  in  a 
November  18.  1992  notice  (57  FR  54354) 
that  it  was  premature  to  initiate 
rulemaking  for  new  EV  safety  standards 
at  that  time.  In  the  areas  of  battery 
electrolyte  spillage  and  electric  shock 
hazard  in  a  crash,  the  agency  concluded 
that  further  research  was  needed. 

In  1993  NHTSA  conducted  research 
and  testing  on  two  converted  EVs.  The 
vehicles  were  tested  relative  to  several 
FMVSSs.  including  a  crash  test  in 
accordance  with  FMVSS  No.  208, 
Occupant  Crash  Protection.  The  two 
vehicles  were  equipped  with  lead-acid 
batteries  located  in  the  front  and  rear 
(engine  and  luggage  compartments). 
One  vehicle  was  equipped  with  twelve 
12-volt  batteries  (five  in  the  front  and 
seven  in  the  rear).  The  second  vehicle 
was  equipped  with  ten  12-volt  batteries 
(four  in  the  front  and  six  in  the  rear). 
The  tests  involved  frontal  crashes  into  a 
fixed  barrier  at  48  kilometers  per  hour 
(kph).  In  both  crashes  the  front  batteries 
sustained  significant  damage,  spilling 
large  quantities  of  elettrolyte.  On  one 
vehicle  10.4  liters  of  electrolyte  spilled 
from  the  front  batteries  as  a  result  of  the 
crash.  On  the  other  vehicle  17.7  liters  of 
electrolyte  spilled  from  the  front 
batteries.  In  addition,  several  electrical 
arcs  were  observed  under  the  hood  of 
one  vehicle  during  the  crash. 

Based  on  the  results  of  thi<  res.Mrch 
and  the  increasing  interest  in  using  EVs 
to  meet  clean  air  requirements,  the       * 
agency  has  decided  to  reexamine 
through  this  notice  the  safety  issues 
involving  EV  battery  electrolyte  spillage 
and  electric  shock  hazard.  NHTSA  notes 
thai  the  Society  of  Automotive 
Engineers  (SAE)  through  its  various 
committees  is  also  exploring  possible 
voluntary  industry  standards  and 
guidelines  in  these  two  areas.  The 
agency  wishes  to  identify  the  magnitude 
of  the  potential  safety  hazards  involved. 
as  well  as  possible  solutions  for  both 
original  equipment  EVs  and  EV 
conversions. 

With  respect  to  conversions.  NHTSA 's 
statutory  authority  distinguishes 
between  two  populations  of  vehicle 
conversions.  "The  distinction  is  based  on 
whether  the  vehicle  is  converted  before 
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or  after  the  first  sale  to  the  ultimate 
consumer. 

When  a  vehicle  is  converted  to  an 
alternative  fuel  before  tbe  first  sale  to 
the  ultimate  consumer,  the  converter  is 
in  the  same  position  as  an  origi.oal 
vehicle  manufac-turer.  The  converter 
must  certify  that  the  vehicle  still 
complies  with  all  applicaole  FMVSSs, 
including  any  fuel  system  irtegrity 
standards  applicable  to  the  alternative 
fuel  For  example,  if  a  converter  before 
the  first  sale  converted  a  gasoline 
powered  vehicle  to  an  EV,  and  if 
NHTSA  has  promulgated  an  ele.7trolyte 
.«;pillage  standard  applicable  to  that 
model  year  EV,  the  converter  would 
need  to  certify  that,  among  other 
requirements,  the  vehicle  complied  with 
the  electrolyte  spillage  requirements.  In 
the  case  of  a  noncompliance,  the 
manufacturer  or  converter  must  recall 
and  remedy  the  noncompliant  vehicles 
by  repair  or  replacement;  in  addition, 
NHTSA  has  the  authonty  to  impose  a 
civil  penalty  of  $1000  per  violation  up 
to  a  maximum  of  $800,000. 

By  contrast,  if  a  vehicle  is  converted 
after  the  first  sale  to  a  consumer, 
different  requirements  apply  49  U.S.C. 
30122(b)  provides  that: 

A  manufacturer,  distributor,  df  aler.  or 
notor  vehicle  repair  business  may  not 
knowingly  make  inoperative  any  part  of  a 
device  or  element  of  design  installed  on  or 
in  a  motor  vehicle  *   *   *  in  compliance  wifti 
un  applicable  Federal  motor  vehicle  safety 
standard. 

ITiis  includes  a  vehicle's  fuel  system. 
(The  prohibition  only  applies  to  a 
converter  which  is  functioning  as  a 
"manufacturer,  distributor,  dealer,  or 
motor  vehicle  repair  business,"  not  to 
an  individual  or  to  a  conrunercial  entity 
which  converts  a  vehicle  for  its  own 
purposes.)  This  provision  differs  from 
requirements  before  first  sale  in  that  the 
converter  does  not  "certify"  compliance 
with  the  standard,  but  instead  must  not 
"knowingly  make  inoperative." 

Using  the  above  example  of 
conversion  from  gasoline  to  EV,  if  a 
converter  after  first  sale  to  the  consumer 
converted  a  gasoline-powered  vehicle  to 
an  EV,  and  if  NHTSA  regulated 
electrolyte  spillage  for  that  model  year 
vehicle,  the  converter  need  not  certify 
compliance  to  the  electroljie  spillage 
standard.  However,  the  converter  could 
not  knowingly  perform  the  conversion 
in  such  a  way  that  the  vehicle  would 
fail  to  meet  the  requirements  of  the 
eleclrolyte  spillage  standard.  If  this 
standard  was  tested  for  compliance  by 
means  of  crash  tests,  this  might  be 
impractical  for  converters.  Therefore,  for 
aftermarket  conversions,  NHTSA  is 
exploring  the  promulgation  of 
regulations  which  vyould  define  "make 


inoperative"  in  terms  of  design 
requirements  as  a  surrogate  for  the 
FMVSS  requirements.  The  penalty  for 
noncompliance  with  Section  30122(b)'s 
make  inoperatiw  provision  is  $1000  per 
violation,  up  to  a  maximum  of  $800,000. 

In  addition  to  Federal  motor  vehicle 
safety  standards,  MITSA  has  the 
statutory  authority  to  issue  vehicle 
safety  inspection  standards  which  can 
serve  as  guidelines  for  those  States 
which  conduct  safety  inspection 
programs.  The  agency  could  issue  such 
inspection  standards  for  EVs,  which  a 
State  could  voluntarily  use  if  it  opts  to 
conduct  vehicle  inspections  for 
converted  EVs. 

Thus,  in  this  notice  NHTSA  seeks 
comments  on  a  variety  of  pos.sible 
approaches  to  address  the  potential 
safety  hazards  of  EV  battery  electroljie 
spillags  and  electric  shock  hazard. 
Among  the  possible  options  are: 

(1 )  Federal  safety  regulation  for  EVs 
and  EVs  converted  before  the  first  sale 
to  o  consumer.  These  would  most  likely 
be  primarily  performance  oriented 
requirements,  such  as  in  FMVSS  No. 
301.  Fuel  System  Integrity,  which  limits 
the  amount  of  allowable  fuel  leakage  for 
liquid  fuels  after  a  barrier  crash  and 
rollover  test.  Although  the  agency's  goal 
in  establishing  safety  standards  is  to 
have  performance  oriented 
requirements,  the  agency  does  have 
some  latitude  to  establish  design 
oriented  requirements  when  necessary 
or  more  appropriate. 

(2)  Regulations  to  define  the  term 
"make  inoperative"  in  Section  30122(b} 
as  it  applies  to  EVs  converted  after  the 
first  sale  to  a  consumer  These 
regulations  would  most  likely  be  design 
oriented,  since  it  may  not  be  practical 
for  a  converter  to  crash  test,  and  thereby 
destroy,  the  converted  vehicle.  Such 
regulations  would  help  vehicle 
converters  understand  what  constitutes 

make  inof)erafive"  in  concerting  a 
vehicle  to  electric  power.  An  example  of 
such  regulations  could  be  where  to 
locate  or  how  to  protect  the  EV  batteries 
so  as  to  minimize  battery  damage  and 
therefore  minimize  electroljle  spillage 
in  a  crash. 

(3)  Vehicle  safet}'  inspection 
standards  to  serve  as  guidelines  for 
those  States  v.hich  conduct  motor 
vehicle  safety  inspection  programs.  The 
agency  could  issue  sucJi  inspection 
standards  for  EVs,  which  a  State  could 
voluntarily  use  if  it  chooses  to  conduct 
vehicle  inspections  of  EVs.  both  original 
equipment  and  conversions. 

HI.  Poteolial  Problem  Areas  and 
Possible  Soiutions 

In  this  section  of  the  noti(»  NHT'SA 
requests  comments  on  the  potential 


safety  hazards  due  to  EV  battery 
eleclrolyte  spillage  in  a  crash  or 
rollover,  and  due  to  electric  sho<,k  in  a 
crash  or  rollover  and  during  repair  and 
maintenance.  Information  is  also  sought 
on  possible  means  to  address  such 
hazards  through  performance  and 
design  requirements  for  original 
equipment  EVs  and  EV  conversions. 
Information  is  requested  separately  for 
(1 )  EVs  with  a  GV\VT?  of  4536  kg  or  les-s 
and  all  school  buses,  which  is  the 
population  of  vehicles  NHTSA 
traditionally  has  regulated  for  fuel 
system  integrity,  and  for  (2)  EVs  with  a 
GVWR  greater  than  4536  kg,  excluding 
EV  school  buses,  since  there  may  be 
potential  safety  hazards  and  possible 
approadies  which  are  unique  to 
vehicles  of  this  size  and  type.  Finally, 
other  information  on  EVs  is  requested, 
iiiciudingcurrem  and  projected  EV 
populations  and  production,  industry 
and  State  or  local  guidelines  on  EV 
safety,  hybrid  EVs.  charging,  batteri*-^, 
and  starter  interlock  performance. 

This  section  of  the  notice  is  organized 
as  follows: 

A.  Battery  EletJrolyte  Spillage 
—Potential  Safety  Problem 
—Possible  FMVSS  Performanf;e 

Requirements 
— Possible  Requirements  for 

Conversions  After  First  Sale  to 

Consumers 
—EVs  With  GV^VR  Greater  Than  45.36 

Kilograms 

B.  Electric  Shocdc  Hazard 

— *'otential  Safety  Problem 
—Possible  FM\'SS  Performance 

Requirements 
— Possible  Requirements  for 

Ccnversions  After  First  Sale  to 

Consuniers 
—EVs  With  GVWR  Greater  Than  4536 

Kilog.rams 

C.  Other 

A.  Batter^'  Ehctrohie  Spillage 
Potential  Safety  Problem 

Currently-produced  EVs  cam- 
onboard  the  vehicle  a  relatively  Icree 
number  of  batteries,  and  therefore  a 
subsTanfia!  amount  of  electrolyte 
solution.  Because  of  the  hazards  of 
electrolyte,  there  is  the  potential  in  a 
crash  or  rollover  for  injury  to  vehicle 
occupants,  bystanders,  and  emergency 
rescue  and  clean-up  personnel.  The 
agency  requests  comments  on  the 
potential  safety  hazards  for  E\'s  with  a 
GVWR  of  4536  kg  or  less,  and  al!  EV 
s<:hool  buses  regardless  of  weight. 

1.  Describe  the  different  types  of 
propulsion  batteries  which  are  expected 
to  be  used  in  EVs  over  the  next  five  and 
ten  i'ears.  including  the  form  (liquid  or 
gel),  chemical  properties,  and 
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temperatures  of  the  various  electrolyte 
solutions.  Which  of  the  electrolyte 
solutions  are  acidic,  basic,  or  water 
reactive,  and  to  what  extent?  How  many 
batteries  and  what  quantity  of 
electrolyte  are  expected  to  be  onboard 
EVs  over  the  next  five  and  ten  years' 
Where  will  the  batteries  be  located  on 
EVs? 

2.  I.s  there  a  potential  safety  problem 
with  electrolyte  contacting  occupants, 
bystanders,  rescue  teams,  or  clean-up 
personnel  as  a  re.suh  of  an  EV  crash  or 
rollover?  If  so.  what  are  the  potential 
safety  consequences?  Can  chemical  or 
thermal  bums  result?  Is  there  the 
potential  for  toxic  or  asphyxiant  vapors? 
If  so,  from  which  electrolytes  and  due 
to  whot  quantities  of  spillage? 

3.  What  is  the  potenli.il  fire  hazard  of 
spilled  or  sprayed  electrolyte  in  a  crash 
or  rollover?  Could  battery  electrolyte 
ij;nite  in  the  same  way  as  a  fuel?  If  so. 
which  electrolytes  and  in  what 
quantities,  concentrations,  or  mixtures, 
and  at  what  temperatures?  What  is  the 
likelihood  that  leaking  electrolyte  at  a 
crash  scene  could  serve  as  an  ele<:tricai 
conductor  or  short  circuit,  thereby 
creating  a  fire  hazard? 

4.  The  agency  understands  that 
sodium-sulphur  batteries  operate  with 
liquid  coolant  at  approximately  31fi 
degrees  C.  which  circulates  around  the 
batteries  and  through  a  heat  exchanger 
onboard  the  EV.  The  temperature  of 
liquid  coolants  for  internal  combustion 
engines  on  conventional  vehicles  is 
much  lower,  approximately  91  degrees 
C.  Further,  sodium-sulphur  batteries 
require  an  extremely  strong  vacuum 
insulated  container  to  retain  the  heat 
and  prevent  spillage  in  an  accident. 
Sodium  can  explode  if  it  comes  into 
contact  with  water.  Is  there  a  potential 
safety  problem  with  high  temperature 
battery  coolants  contacting  occupants, 
bystanders,  rescue  teams,  or  clean-up 
personnel  as  a  result  of  an  EV  crash  or 
rollover?  If  so,  what  are  the  safety 
concerns?  Can  burn  injuries  result? 
What  types  of  coolants  are  used  with  EV 
batteries,  and  what  are  their 
corresponding  temperature  ranges 
during  driving  and  charging  operations? 

5.  E)escribe  the  likelihood  and 
potential  safety  consequences  of  having 
spilled  electrolyte  from  an  EV  crash  mix 
with  a  different  electrolyte  or  with  other 
vehicle  fluids,  such  as  gasoline,  riiesel 
fuel,  engine  coolant,  or  oil.  Could  a 
chemical  fire  or  explosion  occur,  and  if 
so,  with  which  eUx  trolytes  and  f.uids? 
Is  there  the  potential  for  toxic  or 
asphyxiant  vapors?  Please  discuss. 

6.  Describe  all  EV  crashes  or  rollovers 
or  noncrash  events  involving  spilled 
electrolyte,  including  the  sequence  of 
events,  a  description  of  the  EV,  and  the 


type  of  electrolyte  which  spilled.  Were 
there  injuries  or  fatalities  as  a  result  of 
the  spilled  electrolyte?  If  so.  please 
describe. 

7.  Discuss  the  need  for  federal 
regulation  to  address  the  potential  safety 
hazards  of  battery  electrolyte  spillage  in 
a  crash  or  rollover,  or  noncrash  event. 

Possible  FMVSS  Performance 
Requirements 

One  approach  which  the  agency  could 
use  to  address  electrolyte  spillage  in  a 
crash  or  rollover  is  to  limit  the  amount 
of  allowable  spillap.e  through  a 
performance  test.  1  his  could  be  similar 
to  the  requirements  in  FMVSS  No.  301. 
Fuel  S}'stew  Integrity,  which  limits  the 
amount  of  allowable  liquid  fuel  spillage 
after  barrier  crash  and  static  rollover 
tests.  FMVSS  No.  303.  Fuel  System 
Integrity  of  Compressed  ^'atural  Gas 
Vehicles,  contains  similar  crash  test 
limitation  requirements.  PAiVSS  No. 
301.  for  example,  after  barrier  crash  tests 
requires  that  there  be  no  more  than  (1) 
One  ounce  128  grams)  by  weight  of 
liquid  fuel  loss  from  the  time  of  barrier 
impact  until  vehicle  motion  has  ceased. 
(2)  five  ounces  (142  grams)  during  the 
next  five  minutes,  and  (3)  one  ounce  (28 
grams)  per  minute  during  the  next  25 
minutes.  These  requirements  apply  to 
vehicles  of  10.000  pounds  (4536  kg) 
CVWR  or  less  when  subjected  to  a  30 
mph  (48  kph)  frontal  fixed  barrier  crash 
test,  or  20  mph  (32  kph)  lateral  or  30 
mph  (48  kph)  rear  moving  barrier  crash 
test.  For  school  buses  with  a  GVWR 
greater  than  10.000  pounds  (4536  kg). 
FMVSS  No.  301  requires  a  30  mph  (48 
kph)  moving  barrier  impact  at  any  point 
from  any  angle  on  the  bus  with  the  same 
allowable  fuel  loss.  FMVSS  No.  301  has 
similar  fuel  spillage  limitations  during  a 
static  rollover  test,  following  a  crash 
test,  for  vehicles  of  10.000  pounds  (4536 
kg)  GVWR  or  less. 

Comments  are  requested  on  possible 
approaches  for  addressing  the  safety 
hazards  of  electrolyte  spillage  in  a  crash 
or  rollover  for  EVs  with  a  GVWR  of  4536 
kg  or  less.  :y-':^  for  all  EV  school  buses 
regard!es.>  w   .eight. 

8.  Discuss  the  appropriateness  of 
using  an  approach  similar  to  that  of 
FMVSS  No.  301  to  regulate  the  safe 
performance  of  EV  electrolyte  spillage 
in  a  cr.nsh  or  rollover. 

9.  What  would  be  un  appropiiate 
amount  of  electrolyte  spillage  to  allow 
after  a  crash  or  rollover  test?  Please 
discu;;s.  Should  it  be  based  on  the 
number  or  type  of  batteries  onboard  the 
EV,  or  whether  spillage  occurs  inside  or 
outside  the  passenger  compartment  or 
cargo  areas?  If  so,  hew  much  should  be 
allowed?  For  example,  should  a    level 
of  hazard"  be  defined  by  battery  type. 


which  would  allow  spillage  of  larger 
quantities  of  less  harmful  electrolyte*; 
and  smaller  quantities  of  the  more 
harmful  electrolytes?  Would  it  be 
appropriate  to  require  no  spillage?  Is 
there  an  amount  that  would 
approximate  the  no-spillage  condition? 

10.  Would  it  be  appropriate  to  set 
similar  requirements  for  the  spillage  of 
high  temperature  liquid  coolants  from 
EV  batteries?  If  so,  what  should  be  the 
allowable  amounts  of  spillage?  What 
should  be  the  tlireshold  temperature 
above  which  spillage  requirements  are 
needed? 

11.  Are  there  other  performance 
requirements  that  should  be  considered 
in  addressing  the  safety  hazards  of  EV 
battery  electrolyte  spillage  in  a  crash  or 
rollover?  If  so.  please  describe  them. 

Possible  Requirements  for  Conversions 
After  First  Sale  to  Consumers 

In  the  case  of  EVs  converted  after  first 
sale  to  a  consumer,  where  the  "make 
inoperative"  requirements  apply,  if  may 
not  be  practical  to  test  for  the  safe 
perfonnance  of  electrolyte  spillage 
through  a  crash  test  since  this  would 
destroy  the  converted  vehicle.  Design 
oriented  requirements  may  be  more 
appropriate,  such  as  defining  where  to 
locate  or  how  to  protect  the  EV  batteries 
in  a  crash  or  rollover.  Comments  are 
requested  on  possible  approaches  for 
EVs  with  a  GVWR  of  4536  kg  or  less. 
and  all  EV  school  buses  regardless  of 
weight. 

12.  For  EVs  converted  after  first  sale 
to  a  consumer,  would  it  be  appropriate 
to  define  the  term  "make  inoperative" 
as  being  not  able  to  comply  with  the 
performance  requirements  of  a  crash 
standard?  For  example,  would  it  be 
appropriate  to  require  such  EV 
conversions  to  be  tested  in  accordance 
with  any  crash  test  requirements  the 
agency  may  establish  relative  to  battery 
electrolyte  spillage?  please  discuss. 

13.  Alternatively,  would  it  be 
appropriate  to  establish  separate  design 
requirements  as  a  surrogate  for 
performance  requirements,  to  ■  'f'ress 
electrolyte  spillage  in  a  crash  ^    .  -Hover 
for  EV  after-first-sale  conversions? 
Please  discuss.  Would  such 
requirements  provide  a  level  of 
performance  comparable  to  that  of  a 
vehicle  crash  test?  If  so.  please  describe" 
them. 

14.  Discuss  the  appropriateness  of 
requiring  that  batteries  be  placed 
onLioard  the  EV  at  locations  w  hich 
minimize  their  damaf^  in  a  crash  or 
rollover,  or  in  a  protective  box.  What  * 
locations  would  minimize  battery 
damage?  What  requirements  should  be 
placed  on  battery  box  design, 
construction,  or  testing?  Should  the 
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boxes  be  constructed  with  dual  walls  to 
allow  some  crush  of  the  outer  wall  in  a 
crash  or  rollover? 

15.  Would  it  be  appropriate  to  require 
that  all  batteries  be  equipped  with 
threaded  vent/filler  caps,  rather  than 
friction-fit  caps,  to  minimize  electrolyte 
spillage?  Alternatively,  should  only 
sealed  batteries  be  used — those  without 
vent/filler  caps? 

16.  Discuss  the  need  for  EV  labeling 
with  respect  to  electrolyle  spillage. 
Should  EVs  be  labeled  with  the  type  of 
battery  electrolyte  onboard  the  vehicle 
to  assist  emergency  rescue  teams  at  a 
crash  scene? 

17.  Would  such  design  requirements 
be  appropriate  for  States  to  use  as 
guidelines  in  conducting  motor  vehicle 
safety  inspedion  programs:  If  not,  what 
requirements  would  be  more 
appropriate?  Please  describe  them. 

EVs  With  GVWR  Greater  Than  4536 
Kilograms 

In  this  section  of  the  notice  NHTSA 
requests  comments  in  response  to  items 
1  through  17  above,  as  they  apply  to 
original  equipment  EVs  and  EV 
conversions  with  GVWR  greater  than 
4536  kilograms,  excluding  school  buses. 
These  include  transit  buses,  intercity 
buses,  trucks,  and  other  heavy  vehicles. 
NHTSA  requests  information  on  this 
group  ofv'ehicles  separately,  since  there 
may  be  potential  electrolyte  spillage 
problems,  and  possible  solutions,  which 
are  unique  to  such  heavy  vehicles. 

18.  Please  provide  the  information 
requested  in  Questions  1-17  above,  as  it 
applies  to  EVs  with  a  GVWR  greater 
than  4536  kg,  excluding  school  buses. 
Should  these  types  of  EVs  be  regulated 
for  electroKle  spillage  in  a  crash  or 
rollover?  Are  there  unique  safety 
hazards  among  EVs  of  this  size  and 
type? 

19.  Should  heavy  EVs,  other  than 
school  buses,  be  crash  tested  for 
electrolyte  spillage  in  the  same  way  as 
heavy  school  buses  in  FMVSS  No.  301, 
Fuel  System  Integrity,  w  here  a 
contoured  barrier  traveling  at  48  kph 
strikes  the  vehicle  at  any  point  and 
angle?  Please  discuss.  Are  thera  other 
approaches  which  would  be  more 
appropriate  for  addressing  electrolyte 

.  spillage  in  heavy  EVs?  For  example, 
what  type  of  design  standard  or 
alternative  approach  would  be 
necessary  to  provide  a  level  of  safety 
equivalent  to  that  of  FMVSS  No.  301 , 
and  how  would  this  be  evaluated? 

B.  Electric  Shock  Hazard 

Potential  Safety  Problem 

The  electric  propulsion  systems  for 
current  technology  EVs  operate  at  a 


relatively  high  level  of  electric  pov^er.  In 
the  case  of  the  two  EV  conversions 
which  the  agency  crash  tested  in  1993. 
the  nominal  voltage  levels  for  the 
electric  propulsion  systems  were  120 
and  144  volts  with  a  maximum  battery 
sy.stem  current  limit  (controlled  by  fuse) 
of  400  and  350  amps  for  the  Sebring  and 
Solectria  vehicles,  respectively.  Current 
technology  EVs  have  battery  voltage 
levels  up  to  400  vohs  or  more,  and 
maximum  current  ratings  up  to  400 
amps.  Because  of  these  high  levels  of 
electric  power,  there  is  the  potential  for 
electric  shock  to  occupants  and  rescue 
teams  as  a  result  of  an  EV  crash  or 
rollover.  There  is  also  the  potential  for 
electric  shock  to  persons  performing  EV 
repair  and  maintenance. 

The  agency  requests  information  on 
the  potential  safety  hazards  of  electric 
shock  for  EVs  with  a  GVWR  of  4536  kg 
or  less,  and  all  EV  school  buses 
regardless  of  weight. 

20.  What  levels  of  voltage  (volts)  and 
current  (amps)  are  expected  to  be  used 
in  EV  propulsion  systems  over  the  next 
five  and  ten  years?  Do  these  levels 
depend  on  vehicle  size  or  the  tvpe  of 
electric  drive  system  onboard  the  EV 
(AC  or  DC)?  Please  describe. 

21.  Describe  the  potential  for  electric 
shock  to  vehicle  occupants  and  rescue 
teams  as  a  result  of  an  EV  crash  or 
rollover.  How  could  electric  shock  be 
incurred  by  each?  What  technologies 
and  designs  are  being  incorporated  by 
EV  manufacturers  to  minimize  or 
eliminate  such  hazard? 

22.  Describe  the  potential  for  electric 
shock  to  trained  service  personnel  and 
'■do-it-yourself  persons  while 
performing  EV  repair  and  maintenance. 
How  could  electric  shock  be  incurred  by 
each?  What  technologies,  designs, 
instructions  or  labeling  are  being 
incorporated  by  EV  manufacturers  and 
converters  to  minimize  or  eliminate 
such  hazard? 

23.  Provide  the  minimum  levels  of 
electric  shock  to  the  human  body  in 
terms  of  current,  time,  and  \  oltage  (up 
to  600  volts),  which  can  pnduce 
injuries  and  fatalities.  Describe  the  types 
of  injuries  that  can  be  incurred,  alono 
with  the  corresponding  levels  of 
current,  time,  and  voltage.  Can  such 
injuries  be  related  to  the  Abbreviated 
Injury  Scale  (AIS)  for  automotive 
medicine?  What  levels  and  time  periods 
can  cause  fatal  injury?  Do  these  vary 
based  on  whether  the  current  is  AC  or 
DC,  or  on  the  age,  weight,  and  general 
health  of  the  person?  Please  discuss. 

24.  Describe  the  potential  for  an 
electrical  fire  as  a  result  of  an  EV  crash 
or  rollover.  How  could  an  electrical  fire 
occur?  Is  it  possible  for  a  high  power 
electrical  connector  or  conductor 


onboard  the  EV  to  become  short 
circuited  to  another  object,  become 
overheated,  and  thereby  cause  a  fire? 
What  is  the  likelihood  of  this? 

25.  Describe  all  incidents  of  electric 
shock  to  occupants  or  rescue  teams  as 
a  result  of  an  EV  crash  or  rollover  or 
noncrash  event,  or  to  persons 
performing  EV  repair  or  maintenaru.f 
Include  a  description  of  the 
circumstances,  the  vehicles  and  persons 
involved,  and  what  type  and  severity  of 
injury  or  fatality  that'occurred  due  to 
electric  shock. 

26.  Discuss  the  need  for  federal 
vehicle  regulation  to  address  elearic 
shock  hazard  as  a  resuh  of  an  EV  crash 
or  rollover,  noncrash  event,  or  during 
EV  repair  or  maintenance. 

Possible  FMVSS  Performance 
Requirements 

NHTSA  requests  comments  on 
possible  approaches  for  addressing  the 
safety  hazards  of  electric  shock  in  a 
crash  or  rollover,  and  during  repair  and 
maintenance,  for  EVs  with  a  GVWR  of' 
4536  kg  or  less,  and  all  EV  school  buses 
regardle.ss  of  weight. 

27.  Would  it  be  appropriate  to  require 
EV  circuit  interrupter  performance  in  a 
crash  or  rollover,  which  would 
automatically  disconnect  the  propulsion 
batteries  ft-om  all  other  electrical  circ;uits 
and  thereby  prevent  high  voltage  and 
current  fiow  to  other  parts  of  the 
vehicle?  Such  response  would  be 
similar  in  timing  and  deceleration  level 
to  that  of  an  occupant  protection  airbag 
in  a  crash.  Does  the  technology  exist  to 
require  such  performance  of  a  circuit 
interrupter  for  EV  propulsion  batteries 
in  a  crash  or  rollover?  Please  discuss. 

28.  What  time  period,  deceleration 
level,  and  vehicle  attitude  should  be 
required  for  circuit  intemipter 
performance  of  EV  propulsion  batteries 
in  a  crash  or  rollover?  Should  these  be 
related  to  the  minimum  injury  levels  for 
electric  shock  discussed  earlier,  or 
whether  the  EV  drive  system  is  AC  or 
DC'  What  types  of  circuit  intemiptt-r 
device  should  be  required?  Please 
discuss. 

29.  What  is  an  appropriate  method  of 
compliance  testing  circuit  interrupter 
performance  of  EV  propulsion  batteries 
in  a  crash  or  rollover?  Would  an  EV 
crash  test  (front,  side,  or  rear)  and  static 
rollover  test,  as  in  FMVSS  No.  301.  be 
appropriate,  where  performance  of  the 
circuit  interrupter  could  be  measured  • 
over  time  at  a  certain  deceleration  or 
vehicle  attitude?  Alternatively,  could  a 
component  test  of  the  circuit  interrupter 
be  conducted,  which  would  eliminate 
the  need  for  a  vehicle  crash  test?  Please 
discuss. 
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30.  Would  it  be  appropriate  to  require 
that  EV  batteries,  connectors,  cables, 
and  wiring  be  located,  fouted.  and 
insulated  so  as  to  minimize  or  eliminate 
electric  shock,  hazard  due  to  a  crash  or 
rollover,  or  during  repair  and 
maintenance?  Similarly,  should  there  be 
a  requirement  for  minimum  wire  size  in 
EV  circuits?  For  example,  what  should 
be  the  minimum  wire  sizes  for  AC  and 
DC  propulsion  drive  circuits  ranging 
from  120  to  600  volts?  Should  there  be 

a  requirement  that  EV  propulsion 
circuits  not  be  grounded  to  the  vehicle 
chassis  (electrically  isolated)?  What 
standards  and  guidelines  are  being  used 
by  current  EV  manufacturers  and 
converters?  Please  discuss. 

31.  Would  it  be  appropriate  to  require 
EVs  to  have  a  means  of  manually 
disconnecting  the  propulsion  batteries 
from  other  EV  circuits  for  safety  during 
repair  or  maintenance?  Additionally, 
should  circuit  interruption  performance 
be  required  of  EV  circuits  through 
ineans  such  as  fuses,  circuit  breakers,  or 
ground  fault  interrupters?  What  types 
should  be  required?  Are  EV  controllers 
typically  equipped  with  capacitors 
which  can  remain  energized  even  after 
the  main  power  circuit  has  been 
disconnected?  What  technologies  are 
available?  Please  discuss. 

32.  Would  it  be  appropriate  to  require 
EJV  labeling  and  written  instructions  to 
minimize  electric  shock  hcizard  as  a 
result  of  a  crash  or  rollover,  or  during 
repair  or  maintenance?  Should  an  EV  be 
labeled  as  "Electric  Vehicle."  along  with 
labels  or  instructions  on  the  location 
and  method  of  manually  dist:onnecting 
the  propulsion  batteries?  Please  discuss. 

33.  Should  there  be  requirements  for 
battery  container  dielectric  strength?  If 
so,  what  levels  should  be  established 
and  how  should  this  be  tested?  What 
standards  currently  exist?  Please 
discuss. 

34.  Are  there  other  performance 
requirements  that  should  be  considered 
in  addressing  the  safety  hazards  of 
electric  shock  in  EVs  as  a  result  of  a 
crash  or  rollover,  or  during  repair  or 
maintenance?  If  so,  please  describe 
them. 

Possible  Ruquireinents  for  Conversions 
After  First  Sale  to  Consumers 

In  the  case  of  EVs  converted  after  first 
sale  to  a  consumer,  where  the  "make 
inoperative"  requirements  apply,  it  may 
not  be  practical  to  test  for  electric  shock 
safety  through  a  crash  test  since  this 
would  destroy  the  converted  vehicle. 
Design  oriented  requirements  may  be 
more  appropriate.  Comments  are 
requested  on  possible  approaches  for 
EVs  with  a  GVWR  of  4536  kg  or  less. 


and  all  EV  school  buses  regardless  of 
weight. 

35.  Please  provide  the  information 
requested  in  Questions  27-34  above,  as 
it  applies  to  EVs  converted  after  the  first 
sale  to  a  consumer. 

36.  Are  there  other  design 
requirements  that  should  be  considered 
in  addressing  the  safety  hazards  of 
electric  shock  in  EV  conversions  as  a 
result  of  a  crash  or  rollover,  or  during 
repair  or  maintenance?  If  so,  please 
describe  them. 

EVs  With  CVWR  Greater  Than  4536 
Kilograms 

In  this  section  comments  are 
requested  in  response  to  items  20 
through  36  above,  as  they  apply  to 
original  equipment  EVs  and  EV 
conversions  with  GVWR  greater  than 
4536  kilograms,  excluding  EV  school 
buses.  These  include  transit  buses, 
intercity  buses,  trucks,  and  other  heavy 
vehicles  NHTSA  requests  information 
on  this  group  of  vehicles  separately, 
since  there  may  be  potential  electric 
shock  hazards,  and  possible  solutions, 
which  are  unique  to  such  heavy 
vehicles. 

37.  Please  provide  the  information 
requested  in  Questions  20-36  above,  as 
it  applies  to  EVs  with  a  GVWR  greater 
than  4536  kg.  excluding  EV  school 
buses. 

38.  Are  there  unique  safety  hazards 
among  EVs  of  this  size  and  type?  Should 
these  types  of  EVs  be  regulated  for 
electric  shock  hazard  in  a  crash  or 
rollover,  or  during  repair  and 
maintenance?  If  so.  how? 

C.  Other 

Other  information  on  EVs  is  requested 
for  both  original  equipment  EVs  and  EV 
conversions  of  all  sizes,  addressing 
hybrid  electric  vehicles,  standards  and 
guidelines.  EV  populations,  charging, 
batteries,  and  starter  interlock 
performance,  as  follows: 

Hybrid  Electric  Vehicles 

39.  Are  there  unique  safety  problems 
presented  by  hybrid  electric  vehicles 
(HEV)  relative  to  electrolyte  spillage  or 
electric  shock?  An  HEV  is  one  which 
can  operate  on  electric  power,  another 
fuel  such  as  gasoline,  or  both.  Are  there 
any  unique  safety  problems  which 
could  occur  when  both  fuel  sources  are 
being  utilized?  Are  there  other  potential 
safety  problems  which  should  be 
con&idered  relative  to  HEVs.  or  EVs 
equipped  with  range  eKtenders?  Please 
discuss. 

Standards  and  Guidelines 

40.  Describe  industry.  State,  or  local 
standards  or  guidelines  that  could  be 


used  to  address  the  safety  hazards  of  EV 
battery  electrol>'te  spillage  or  electric 
shock.  Are  there  standards  or  guidelines 
for  industrial  or  recreational  vehicles, 
such  as  forklifts  or  golf  carts,  which 
could  be  applied  to  EVs?  Please 
describe. 

41.  Which  States  require  motor 
vehicle  safety  inspection  of  EVs,  and 
what  are  the  requirements?  Please 
describe. 

EV  Populations 

42.  Provide  estimates  of  the  number  of 
EVs  in  operation  within  the  United 
States  today,  and  the  number  expected 
within  the  next  five  and  ten  years. 
Please  categorize  by  vehicle  type.  For 
vehicles  with  GVWR  less  than  or  equal 
to  4536  kg,  categorize  by  passenger  car, 
pickup  truck,  van.  and  other.  For 
vehicles  with  CVWR  greater  than  4536 
kg.  categorize  by  school  bus,  transit  bus. 
intercity  bus,  heavy  truck,  and  other. 
What  portions  of  these  represent 
original  equipment  EVs,  EV  conversions 
before  the  first  sale  to  a  consumer,  and 
EV  conversions  after  First  sale?  Which 
types  of  EV  propulsion  batteries  are 
expected  to  be  used?  Please  describe. 

43.  What  is  the  likelihood  that  there 
will  be  an  EV  conversion  industry  for 
used  vehicles,  i.e..  those  converted  after 
first  sale  to  a  consumer?  Please  discuss. 


Charging 

44.  Describe  the  technology  and 
potential  safety  problems  associated 
with  EV  recharging.  Should  there  be 
federal  safety  requirements?  Should 
these  include  requirements  for  battery 
box  venting  or  flame  arrester 
performance,  to  protect  against 
emissions  of  explosive  battery  gases 
during  recharging  and  other  times  of 
vehicle  of)eration?  What  standards, 
guidelines,  or  design  practices  are  being 
followed  by  manufacturers  and 
converters  to  assure  EV  safety  in  this 
area?  Please  discuss. 

Batteries 

45.  Is  there  a  potential  safety  hazard 
with  EV  batteries  becoming  projectiles 
in  a  crash  or  rollover?  Should  there  be 
federal  requirements  for  battery 
restraints?  What  standards,  guideHnes, 
design  practices,  or  other  requirements 
are  currently  being  followed  by 
manufacturers  and  converters?  Please 
discuss. 

46.  What  Federal,  State,  and  local 
requirements  currently  exist  for  the 
disposal,  recycling,  and  transport  of  EV 
batteries?  Do  the  rf<juiremenls 
distinguish  betni^f  n  h.ilteries  which  are 
damaged  and  leaks,  and  those  which  do 
not  leak?  Please  discuss 
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Transmission  Starter  Interlock 

47.  The  agency  understands  that  some 
EVs  have  a  forward,  neutral,  and  reverse 
switch,  while  others  have  no  neutral 
position  or  other  means  such  as  a  clutch 
for  discormecting  the  drive  train  from 
the  propulsion  motor.  Is  there  a 
potential  safety  problem  with 
inadvertent  starting  and  unwanted 
vehicle  motion  among  those  EVs  which 
have  no  means  of  disconnecting  the 
drive  train?  Please  discuss. 

48.  What  types  of  EV  drive  train 
designs  are  expected  over  the  next  five 
and  ten  years?  Is  there  a  need  for 
requiring  EV  starter  interlock 
performance,  similar  to  that  required  on 
automatic  transmissions  in  FMVSS  No. 
102.  Transmission  Shift  Level  Sequence, 
Starter  Interlock,  and  Transmission 
Braking  Effect?  FMVSS  No.  102  requires 
that  the  engine  starter  be  inoperative 
when  the  transmission  shift  level  is  in 

a  forward  or  reverse  drive  position. 
Please  discuss. 

Submission  of  Comments 

The  agency  invites  written  comments 
from  all  interested  parties.  It  is 
requested  that  10  copies  of  each  written 
comment  be  submitted. 

No  comment  may  exceed  15  pages  in 
length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  a 
comment  without  regard  to  the  15-page 
limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
specified  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above  and  seven  copies 
ft-om  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation,  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  the  closing  date. 

To  the  extent  pxjssible,  comments 
filed  after  the  closing  date  will  also  be 
considered.  NHTSA  will  continue  to  file 
relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  peisons  continue  to  examine 
the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

(49  U.S.C.  322,  30111.  30115,  30117,  and 
30166;  delegations  of  authoritv  at  49  CFR 
1.50) 

Lssued  on:  September  26, 1994. 
Stanley  R.  Scheiner, 

Acting  Associate  Administrator  for 
Fulemaking. 

(PR  Doc.  94-24165  Filed  9-29-94;  8:4  5  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comment 

Period  on  Proposed  Endangered 
Status  tor  Delissea  Undulata  (No 
Common  Name) 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of 
reopening  of  comment  period. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  thot  the 
comment  period  on  the  proposed  rule  to 
list  Delissea  unduhta  (No  Common 
Name)  is  reopened  through  November 
29,  1994.  The  Service  has  reopened  the 
comment  period  to  ensure  that  all 
parties  have  adequate  time  to  provide 
comments  on  this  proposed  rule. 

DATES:  The  comment  period,  which 
originally  closed  on  August  26.  1994, 
now  closes  November  29,  1994.  Public 
hearing  requests  which  originally  were 
to  have  been  received  by  August  1 1 . 
1994,  now  must  be  received  by 
November  14,  1994. 

ADDRESSES:  Comments,  information, 
and  questions  should  be  sent  to  Robert 
P.  Smith,  Pacific  Islands  Ecoregion 
Manager,  U.S.  Fish  and  Wildlife 
Service,  30aAla  Moana  Boulevard, 
Room  6307.  P.O.  Box  50167.  Honolulu. 
Hawaii  96850.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  M.  Bruegmann,  at  the  above 
address  (808-541-3441). 


SUPPLEMENTARY  INFORMATION: 
Background 

Delissea  undulata  is  known  only  from 
one  individual,  which  is  located  on  the 
island  of  Hawaii.  The  greatest 
immediate  threats  to  the  survival  ot  this 
species  are  habitat  degradation  and 
predation  by  domestic  and  feral 
animals,  fire,  and  competition  with 
alien  plants.  The  small  population  size 
of  one  individual  with  its  limited  gene 
pool  also  poses  a  serious  threat  to  this 
species.  A  rule  proposing  to  Deltssea 
undulata  as  endangered  was  published 
in  the  Federal  Register  (59  FR  32s46)  on 
June  27,  1994.  The  Service  reopens  the 
comment  period  to  ensure  that  all 
parties  have  adequate  time  to  provide 
comments  on  this  proposed  rule. 

The  Service  solicits  peer  review  of  all 
interested  parties  and  scientific 
specialists,  particularly  in  regards  to: 

— Scientific  data  relating  to  the 
taxonomy  of  this  spedes; 

— Scientific  or  commercial  data 
concerning  the  biology  and  ei  ology  of 
this  species. 

All  comments  received  on  Dtlis'^ea 
undulata  will  be  summarized  in  the 
final  decision  document  (final  rule  or 
notice  of  withdrawal)  and  will  be 
included  in  the  administrative  record  of 
the  final  decision. 

Author 

The  primary  author  of  this  proposed 
rule  is  Marie  M.  Bruegmann.  Pacific 
Islands  Ecoregion.  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  Room  6307,  P.O.  Box  50167. 
Honolulu,  Hawaii  96850  (808-541- 
3441). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq) 

List  of  Subjects  in  50  CFR  Part  1 7 

Endangered  and  threatened  spet  ies. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  September  23.  Itf94. 

Thomas  Dwyer, 

Acting  Regional  Director.  Fish  ond  Wildlife 
Service. 

IFR  Doc.  94-24193  Filed  5^29-94:  8  45  cm) 
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50CFRPart17 
RIN  1018-AC4B 

End.in; -f-r:  .»nd  Threaftened  Wildlrte 
ond  P  .ints    Nt  !ii  e  o!  P..:'i  .;  Hearings 
on  Pi^jf>Kji.e<i  Ru*t'  a     !  N  -,u.-e  of 
Extenaion  of  Com  '  < '  •  Period  on 
Propos«d  Rute  To  p-   ..ssi^y  the  Bald 
Eagle  From  Endanyeft^i  !;     hreatened 
in  Most  of  the  Lower  48  States 

AG€NCV:  Fish  and  Wildlife  Service. 

I::»t>rior. 

ACTK)N:  Proposed  rule;  notice  of  public 

he.irings  and  extension  of  comment 

period. 

SUMMARY:  The  Service  gives  notice  of 
the  agency's  intent  to  hold  public 
hearings  and  extend  the  comment 
period  on  the  proposed  rule  to  reclassify 
the  bald  eagle.  The  public  hearings  are 
being  held  in  response  to  written 
requests.  The  comment  period  will  be 
extended  to  accommodate  the  public 
hearings  and  to  allow  appropriate  time 
for  the  public  to  provide  further 
comments. 

DATES:  The  comment  period  on  the 
proposed  rule,  which  was  originally 
scheduled  to  close  on  Octobor  11.  1994. 
will  be  extended  to  November  9,  1994. 
The  first  public  hearing  will  be  held 
from  7  p.m.  to  9  p.m.  on  Tuesday. 
October  18.  1994  The  second  public 
hearing  will  be  held  from  6:30  p  m.  to 
9:30  p.m.  on  Tuesday.  October  25,  1994. 
ADDRESSES:  The  first  public  hearing  will 
he  held  at  the  Somerset  County  Park 
(A)inmission  Environmental  Education 
C  enter.  190  Lord  Stirling  Road.  Basking 
Ridge.  New  Jersey  07920.  The  se<:ond 
public  hearing  will  be  held  at  St. 
Michael's  Chapter  House,  Window 
Rock,  Arizona  86515.  Comments  and 
materials  conc-eming  this  proposal 
should  be  sent  to  Chief.  Division  of 
Endangered  Species.  Fish  and  Wildlife 
Service,  Whipple  Federal  Building.  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOn  FURTHER  INFORMATION  CONTACT: 
)ody  Gustitus  Miliar,  Bald  tagle 
Recovery  Coordinator.  309-793-5800 

SUPPLEMENTARY  INFORMATION:  The  bald 
eagle  [Haliat'etus  It'iiroi  t-pbalus]  is 
listed  as  endangered  under  the 
Endanfteied  Specie«  Act  (Act)  of  1973. 
as  amended  (16  U.S.C.  1531  et  seq).  in 
iIm  louver  48  stales,  except  Washington. 
Oregon.  Minnesota.  Wisconsin,  and 
Michigan,  where  it  is  listed  as 
threatened.  The  bald  eagle  also  occurs 
in  Alaska  and  Canada,  where  it  is  not  at 


risk  and  is  not  protected  under  the  Act; 
and  in  small  numbers  in  northern 
Mexico.  The  Fish  and  Wildlife  Service 
(Service)  proposed  to  reclassify  the  bald 
eagle  from  endangered  to  threatened  in 
the  lower  48  states  except  in  certain 
portions  of  the  American  Southwest  and 
to  classify  those  eagles  in  adjacent 
Mexico  as  endangered.  The  bald  eagle 
would  remain  threatened  in  the  five 
states  where  it  is  currently  listed  as 
threatened.  The  special  rule  for 
threatened  bald  eagles  would  be  revised. 
This  action  would  not  alter  those 
conservation  measures  already  in  force 
to  protect  the  species  and  its  habitats. 

"The  Federal  Register  notice 
announcing  the  proposed  rule  was 
published  on  July  12,  1994  (59  FR 
35584).  The  original  comment  period 
ended  on  October  11. 1994,  and  the 
deadline  for  receipt  of  public  hearing 
requests  was  August  26.  1994.  Eight 
requests  for  public  hearings  have  been 
received  within  the  deadline — three 
from  within  Rhode  Island,  three  from 
Delaware,  and  two  from  within  Arizona, 
including  the  Navajo  Nation. 

Those  parties  wishing  to  make 
statements  for  the  record  should  have 
available  a  copy  of  their  statements  to  be 
presented  to  the  Ser\'ice  at  the  start  of 
the  hearing.  Oral  statements  may  be 
limited  to  5  or  10  minutes,  if  the 
number  of  parties  present  necessitates 
some  limitation.  There  are  no  limits  to 
the  length  of  written  comments 
presented  at  this  hearing  or  mailed  to 
the  Service. 

Dated:  September  26.  1994. 
S«in  M«rler. 
Regional  Director 
[FR  Doc  94-24194  Filed  9-29-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospneric 
Admini6trat»on 

50  CFR  Part  654 


p.D.  092794B1 

Stone  Crab  f.^her,  n 
Mexico 


the  Gutt  of 


AGENCY:  National  Marine  Fisheries 

Serv  u:e  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan  and  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 


Amendment  5  to  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico  (FMP)  for 
review  by  the  Secretary  of  Commerce 
(Secretary).  Written  comments  are 
requested  from  the  public. 
DATES:  Written  comments  must  be 
received  on  or  before  Novemter  28. 
1994. 

ADt}RESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office.  NMFS, 
9721  Executive  Center  Drive,  St. 
Petersburg.  FL  33702. 

Requests  for  copies  of  Amendment  5. 
which  includes  an  environmental 
assessment  and  a  regulatory  impact 
review,  should  be  sent  to  the  Gulf  of 
Mexico  Fishery  Management  Council, 
Lincoln  Center.  Suite  331.  5401  West 
Kennedy  Boulevard.  Tampa.  FX  33069- 
2486,  FAX:  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  813-570-5306. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fisher>'  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  a  fishery  management  plan 
or  amendment  prepared  by  fishery 
management  council  be  submitted  to  the 
Secretary  of  Commerce  (Secretary)  for 
review  and  approval,  disapproval,  or 
partial  disapproval.  The  Magnuson  Act 
also  requires  that  the  Secretary,  upon 
receiving  an  amendment,  immediately 
publish  notification  stating  that  the 
amendment  is  available  for  public 
review  and  comment.  The  Secretary  will 
consider  public  comment  in 
determining  approvability  of  the 
amendment. 

Amendment  5  proposes  to:  (1)  Place 
a  4-year  moratorium,  beginning  July  1. 
1994.  on  the  issuance  by  the  Director. 
Southeast  Region,  NMFS  (Regional 
Director),  of  Federal  numbers  and  color 
codes  for  use  on  stone  crab  vessels  and 
gear;  (2)  establish  a  procedure  wiiereby 
the  Florida  Marine  Fisheries 
Commission  (FMFC)  may  request  the 
Regional  Director  to  implement  in  the 
exclusive  economic  rone  by  regulatory 
amendment,  with  the  Council's 
oversight,  modification  to  certain  gear 
and  harvest  limitations  applicable  to 
State  waters  that  were  proposed  by  the 
FMFC  and  approved  by  the  Florida 
Governor  and  Cabinet;  (3)  add  to  the 
objectives  of  the  FMP  the  following: 
"Provide  for  a  more  flexible 
management  system  that  minimizes 
regulatory  delay  to  assure  more 
effective,  cooperative  state  and  Federal 
managemetit  of  the  fishery." 

NMFS  publishfd  notification  of  the 
proposed  moratorium  on  July  1. 1994 
(59  FR  33947).  which  advised  fishermen 
that,  if  Amendment  5  is  approved  and 
implemented,  any  Federal  numbers/ 


color  codes  issued  between  July  1, 1994, 
and  the  effective  date  of  the 
implementing  re{;iilaiJons  would  no 
longer  be  valid. 

Proposed  regulations  to  implement 
Amendment  5  are  scheduled  for 
piiblicaiion  within  15  days. 

Authority:  16  U.S.C.  1301  et  SPf/ 
Datufi.  S'-ptomhor  27, 1994. 
David  S.  Crestin, 

Aiting  DincU.r,  Office  of  Fisheries 
Conservation  and  Mnnagement,  Nationa] 
Marine  Fishrritfs  Slervire. 
|FR  Dfx:.  94-24?43  Filod  9-27-94;  2:57  pm| 
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Th»s  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appticable  to  the 
public  Notices  of  hearings  and  investigations. 
comrDtttee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  arxl  agency 
statements  of  organization  and  furKtions  are 
examples  of  documents  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Provincial  Interagency  Executive 
Committees  (PIEC)  Advisory 
Committees 

AGENCY:  Office  of  the  Secretary.  USDA 
ACTION:  Notice  of  intent  to  establish  a 
Federal  Advisory  Committee. 

SUMMARY:  In  response  to  the  need  of  the 
United  Stales  Department  of  Agriculture 
and  the  United  States  Department  of  the 
Interior  for  advice  on  coordination  and 
implementation  of  the  Record  of 
Decision  of  April  13.  1994  for 
management  of  habitat  for  late- 
successional  and  old-growth  forest 
related  species  within  the  range  of  the 
Northern  Spotted  Owl.  the  Departments 
have  agreed  to  establish  twelve  advisory 
committees.  The  purpose  of  the 
Advisory  Committees  is  to  provide 
advice  on  coordinating  the 
implementation  of  the  Record  of 
Decision.  The  Advisory  Coi;  .will 

provide  advice  and  rwiomin  is  to 

promote  better  integration  of  forest 
management  activities  among  Federal 
and  non-Federal  entities  to  en.sure  that 
smh  nctivities  art;  (  oniplernentary. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Yonts-Shepard.  Staff  Assistant  for 
National  Forest  System  Operations. 
Forest  Service.  USDA.  (202)  205-1510. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.).  notice  is  hereby  given 
that  the  United  States  Department  of 
Agriculture  in  consultation  with  the 
Department  of  the  Interior  intends  to 
establish  twelve  Advisory  Committees 
to  the  Provincial  Interagency  Executive 
Committees  (PIECs)  The  purpose  of  the 
PIECs  is  to  facilitate  the  coordinaJed 
implementation  of  the  Record  of 
De<:ision  (ROD)  of  April  13.  1994  The 
PIECs  consist  of  representatives  of  some 
or  all  of  the  following  Federal  Agencies; 
the  F'orest  Service.  Bureau  of  Land 


Management.  Fish  and  Wildlife  Service. 
National  Marine  Fisheries  Service, 
National  Park  Service.  Bureau  of  Indian 
Affairs,  and  Environmental  Protection 
Agency.  The  purpose  of  the  PIEC 
Advisory  Committees  is  to  advise  the 
PIECs  on  coordinating  the 
implementation  of  the  ROD.  Each  PIEC 
Advisory  Committee  also  will  provide 
advice  regarding  implementation  of  a 
comprehensive  ecosystem  management 
strategy  for  Federal  land  within  a 
province  (provinces  are  defined  in  the 
ROD  at  E-19).  The  PIEC  Advisory 
Committees  will  provide  advice  and 
recommendations  to  promote  better 
integration  of  forest  management 
activities  among  Federal  and  non- 
Federal  entities  to  ensure  that  such 
activities  are  complementary. 

The  PIEC  Advisory  Committees  are 
necessary  and  in  the  public  interest  in 
connection  with  the  duties  and 
responsibilities  of  the  United  States 
Department  of  Agriculture  and  of  the 
United  States  Department  of  the 
Interior.  The  ROD  provides  direciion  to 
the  Forest  Service  and  the  Bureau  of 
Land  Management  for  developing  an 
ecosystem  management  approach  that  is 
consistent  with  statutory  authority  for 
land  use  planning.  Ecosystem 
management  at  the  province  level 
requires  improved  coordination  among 
governmental  entities  responsible  for 
land  management  decisions  and  the 
public  they  serve. 

The  Chairperson  of  each  PIEC 
Advisory  Committee  will  alternate 
annually  between  the  Forest  Service 
representotn'.'  and  the  Bureau  of  Land 
Management  representative  in  provinces 
where  both  agencies  administer  land. 
When  the  Bureau  of  Land  Management 
is  not  represented  on  the  PIEC,  the 
Forest  Service  representative  will  serve 
as  Chairperson.  The  Chairperson  will 
serve  as  the  E.xecutive  Se<:retary  and  as 
the  designated  Federal  official  under 
sections  10  (e)  and  (f)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
APP). 

Appointments  to  the  PIEC  Advisory 
Committees  will  be  made  by  the 
Regional  Forester.  Pacific  Northwest 
Region  after  consultation  with  the  State 
Director.  Bureau  of  Lind  Management. 
Oregon  Stale  Office,  when  appropriate 
(in  provinces  where  the  Bureau  of  Land 
Management  administers  land),  and  the 
Regional  Interagency  Executive 
Committee.  The  Regional  Forester. 


Pacific  Northwest  Region,  also  shall 
consult  with  the  Regional  Forester, 
Pacific  Southwest  Region,  when 
appropriate.  The  Bureau  of  Land 
Management  State  Director,  Oregon 
Slate  Office,  shall  consult  with  the 
Bureau  of  Land  Management  Slate 
Director,  California  State  Office,  when 
appropriate. 

The  action  of  establishing  the 
Advisory  Committees  does  not  require 
amendment  of  Bureau  of  Land 
Management  (BLM)  and  Foresl  Service 
planning  documents  because  these 
explanatory  statements  that  appear  in 
the  ROD  (Attachment  A,  E-17)  are  not 
standards  and  guidelines  or  land 
allocations,  which  would  require  an 
amendment  process  to  change.  The  BLM 
and  Forest  Service  will  provide  further 
notices,  as  needed,  for  additional 
actions  or  adjustments  when 
implementing  interagency  coordination, 
public  involvement,  and  other  aspects 
of  the  ROD. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
Advisory  Committee.  To  ensure  that  the 
recommendations  of  the  Advisory 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Departments,  membership  should 
include  individuals  with  demonstrated 
ability  to  represent  minorities,  women, 
and  persons  with  disabilities. 

Dated:  Srptcml)er  8.  1994. 
Wardell  C.  Townsend, 
Assistant  Secretary  for  Administration. 
IFR  D<K  94-24172  Filed  9-29-94;  8:45  ami 

BILUNG  CODE  341»-1t-M 


Intergovernmental  Advisory 
Committee  to  the  Regional  Interagency 
Executive  Committee 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  intent  to  establish  a 
Federal  Advisory  Committee. 

SUMMARY:  In  response  to  the  need  of  the 
Se<:retaries  of  Agriculture  and  Interior 
for  advice  on  coordination  and 
implementation  of  the  Record  of 
Decision  of  April  13,  1994  for 
management  of  habitat  for  late- 
successionai  and  old-growth  forest 
related  species  within  the  range  of  the 
Northern  Spotted  Owl,  the  Secretaries 
have  agreed  to  establish  an  advisory 
committee.  The  Intergovernmental 
Advisory  Committee  will  provide 
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advice  and  recommendations  to  the 
Regional  Interagency  Executive 
Committee  to  facilitate  better  integration 
of  forest  management  adivities  among 
Federal  and  non-Federal  governmental 
entities  to  ensure  that  such  activities  are 
complementary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Su.san  Yonts-Shepnrd,  Staff  Assistant  for 
National  Forest  System  Operations, 
Forest  Ser\'ice  USDA,  (202)  205-1519. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hernby  given 
that  the  Secretary  of  Agriculture  after 
consultation  with  the  Secretar>'  of  the 
Interior  intends  to  establish  the 
Intergovernmental  Advisory  Committee 
(Advisory  Committee)  to  the  Regional 
Intfiragency  Executive  Committee 
(RIEC).  The  purpose  of  the  RIEC, 
consisting  of  the  Pacific  Northwest 
Federal  agency  heads  of  the  Forest 
Service,  Bureau  of  Land  Management, 
Fish  and  Wildlife  Service.  National 
Marine  Fisheries  Service,  Bureau  of 
Indian  Affairs,  National  Park  Service, 
and  Environmental  Protection  Agency. 
is  to  facilitate  the  coordinated 
implementation  of  the  Record  of 
Decision  (ROD)  of  April  13, 1994.  The 
Advisory  Committee  to  the  RIEC  will 
provide  advice  and  recommendations  to 
provide  better  integration  of  forest 
management  activities  among  Federal 
and  non-Federal  governmental  entities, 
to  ensure  that  such  activities  are 
complementary.  The  Advisory 
Committee  will  also  promote  an 
exchange  of  views  on  ecosystem 
management  among  the  land 
management  agencies  of  the  Federal, 
State,  local,  and  tribal  governments  in 
the  range  of  the  northern  spotted  owl. 

The  Secretaries  have  determined  that 
the  work  of  the  Advisory  Committee  is 
necessary  and  in  the  public  interest  and 
relevant  to  tlie  duties  of  the  Department 
of  Agriculture  and  Department  of  the 
Interior.  The  duties  of  the  Advisory 
Committee  will  be  to  provide  advice 
and  rt(.,o:nmendations  to  the  RIEC 
regarding  the  coordinated 
implementation  of  the  ROD.  No  other 
advisory  committee  or  agency  of  the 
Department  of  Agriculture  or 
Department  of  the  Interior  can  perform 
the  tasks  that  will  be  assigned  to  the 
Advisory  Committee. 

The  chairperson  of  the  Advisory 
Committee  will  alternate  between  the 
Regional  Forester  of  the  Pacific 
Northwest  Region,  Forest  Service  and 
the  Oregon  State  Director,  Bureau  of 
Land  Management.  The  Executive 
Director  of  the  Regional  Ecosystem 
Office  will  serve  as  the  Executive 
.Se<.retary  and  as  the  designated  Federal 


official  under  sections  10  (e)  and  (f)  of 
the  Federal  Advisory  Committee  Art  (5 
U.S.C.  App.). 

Appointments  to  the  Advisory 
Committee  will  be  made  by  the 
Secretary  of  Agriculture  after 
consultation  with  the  Secretary  of  the 
Interior. 

The  action  of  establishing  the 
Advisory  Committee  does  nof  require 
amendment  of  Bureau  of  Land 
Management  (BLM)  and  Forest  Service 
planning  documents  because  the 
statements  referring  to  interagency 
coordination  in  the  ROD  (Attachment  A, 
E-15  to  E-17)  are  not  standards  and 
guidelines  or  land  allocations,  which 
would  require  an  amendment  process  to 
change.  The  BLM  and  Forest  Service 
will  provide  further  notices,  as  needed, 
for  any  additional  actions  or 
adjustments  when  implementing 
interagency  coordination,  public 
involvement,  and  other  aspects  of  the 
ROD. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  to  the 
Advisory  Committee.  To  ensure  thai  the 
recommendations  of  the  Advisory 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Departments,  membership  should 
include  individuals  with  demonstrated 
ability  to  represent  minorities,  women, 
and  persons  with  disabilities. 

Dated:  September  8,  1994. 
Warden  C.  Townsend.  Jr., 

Assistant  Secretary  for  Administration. 
IFR  Doc.  94-24173  Filed  9-29-94;  8:45  am) 

BtLUNG  CODE  34tfr-11-M 


Packers  and  Stockyards 
Administration 

Proposed  Posting  of  Stockyards 

The  Packers  and  Sfo<;kyards 
Administration,  United  States 
Department  of  Agriculture,  has 
infonnation  that  the  livestock  markets 
named  below  are  stockyards  hs  defined 
in  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202),  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Sto«;kyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq). 

FL-135    Madison  Livestock  Market, 

Inc.,  Madison,  Florida 
MO-278     Wheeler  &  Sons  Livestock 

Auction,  Osceola,  Missouri 
NY-172    The  Box  W  Ranch  &  Sales, 

Shushan,  New  York 
PA-157     Smoketown  Quality  Dairy 

Sales  Co.,  Lancaster,  Pennsylvania 

Pursuant  to  the  authority  under 
Section  302  of  the  Packers  and 


Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  .subject  to  liie  provisions  of 
said  Act. 

Any  pe.'^on  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Dire*  J  or.  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration. 
Room  3408-South  Building,  U.S. 
Department  of  Agriculture.  Washin>^ton. 
DC  20250  by  October  6.  2994.  All 
writttm  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  in  the  office  of  the 
Director  of  the  Livestock  Marketing 
Division  during  normal  business  hours. 

Done  at  Washington,  DC,  this  22d  day  «jf 
September  1994. 

Merle  E.  Paulsen. 

Acting  Director.  Livestock  Marketing  Division 
IFR  Do<:.  94-24235  Filed  9-29-94;  8:45  ai;-.l 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Articles  of  Quota  Cheese;  Quarterly 
Update  to  Annual  Listing  of  Foreign 
Government  Subsidies 

AGENCY:  Import  Administration. 
Infeniational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  Quarterly  Update 
to  Annual  Listing  of  F'oroign 
Government  Subsidies  on  Articles  of 
Quota  Cheese. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared  a 
quarterly  update  to  its  annual  list  of 
foreign  government  subsidies  on  articles 
of  quota  cheese.  We  are  publishing  the 
current  listing  of  those  subsidies  that  we 
have  determined  exi.st. 

EFFECTIVE  DATE:  Odober  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karn  Golf  or  Brian  Albright,  Office  of 
Countervailing  Compliance,  import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230: 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INF0RMATK3N:  Section 
702(a)  of  the  Trade  Agreements  Ac1  of 
1979  ("the  TAA")  requires  the 
Department  of  Commerce  {"the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  quota  cheese,  as 
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defined  in  section  701(c)(1)  of  the  TAA. 
and  to  publish  an  annual  list  and 
quarterly  updates  of  the  type  and 
amount  of  those  subsidies. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)(2)  of  the 
TAA)  bein^  provitled  either  directly  or 
indirectly  h\  novernments  on 

articles  of  qi  -se.  The  appendix 

tc  this  notice  lists  the  country,  the 
subsidy  program  or  programs,  and  the 


gross  and  net  amount  of  each  subsidy  on 
which  information  is  currently 
available. 

The  Department  will  incorporate 
additional  programs  which  are  found  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  quota  cheese  to 
submit  such  information  in  writing  to 


the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington.  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
TAA. 

Dated:  September  26.  1094. 
Susan  G.  Essennan. 

Aisiitant  Secrelaryfor  Import 
Administration. 


APPENDIX.— Quota  Cheese  Subsidy  Programs 


Country 


Program(s) 


Austria  . 
Belgium 

Canarta 

Denmar<« ...., 

Finland  

Franco  

Germany  , , 

Greece  

Ireland  

Italy   

Luxemtxjurg  

Netherlands 

Norway  

Portugal 

Spam  

Switzerland 

U.K  

'  Defined  in  19  U.S.C  1677(5) 
^Detined  in  19  US  C   1677(6) 


|FR  D<k;  94-24. '74  Filed  »-2»-94.  8:45  ami 
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[C-357-001) 

Leather  Wearing  Apparel  From 
Argentina;  Final  Results  of 
Countervail!  ig  Duty  Administrative 
Review 

agency:  Import  Administration. 
Inlern-itional  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Adntinistrativo 
Review. 


Export  Restitution  Payments  

European  Community  (EC)  Restitution  Payments 
Export  Assistance  on  Certain  Types  of  Cheese  .. 

EC  RestitLtion  Payrrients  

Export  Subsidy  

EC  Restitution  Payments  « 

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

EC  Restitution  Payments  

Indirect  (Milk)  Subsidy  > 

Consumer  SutJSidy  

EC  Restitution  Payments  

EC  Restitution  Payment*  

Deficiency  Payments  .,. 

EC  Restitution  Payments  


Gross' 
subsidy 

Net  ?  subsidy 

225.2010 

226.2c/lb 

50  1c/lb 

50  icyib. 

253c/lb 

25.3c/lb. 

50.2c/lb 

50.2c-'lb. 

94,3c/lb 

94.3c/lb. 

S23c/lb 

52,8c/lb. 

56.6c/1b 

56.6c/lb. 

COc/K) 

Q.Oc'Ib. 

467C/ID 

46.7c/lb. 

75.3c/lb 

75.3c/lb. 

56.9C/Ib 

56.9c/lb. 

37.6c/lb 

37.6c/lb. 

17.6c/lb 

17.6c/lb. 

39.0c/1b 

39.0c/lb. 

56.6€/lb 

56.6c/lb. 

36.3e/lb 

36.3c/lb. 

43.06/lb 

43.06/lb. 

161.3c/lb 

16l.3c/lb. 

36.7e/Jb 

36.7c/lb. 

SUMMARY:  On  May  17. 1994.  the 
Department  nf  r''..imerc:e  (the 
Department)  pul  l.shed  the  preliminary 
results  of  its  aiimlnistrative  review  of 
the  counterv  ailing  duty  order  on  leather 
wearing  apparel  [f  m  Argentina  (59  FR 
25fill).  We  havi!  now  completed  this 
review  and  determine  the  total  net 
subsidy  to  be  zt  ro  tor  all  companies  for 
the  period  January  1.  1991  through 
December  31.  lOiil. 


EFFECTIVE  DATE:  September  30.  1994 
FOf^  FURTHER  INFORMATION  CONTACT: 
Sylvia  Chadwick  or  Rick  Herring,  Office 
of  Countervailing  Compliance.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commence.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)4H-2-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  May        1994.  the  Department 
published  in  die  Federal  Register  (59 
FR  25611)  the  preliminarv  results  of  its 
administrative  review  of  the 
countervailing  dutv  order  on  leather 
wearing  apparel  from  Argentina  (48  FR 
114H0;  March  18,  1983).  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  1  herefore.  there 
have  been  no  changes  in  the  analysis  of 
programs  between  the  preliminary 
results  and  these  final  results.  We  have 
now  completed  this  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 


Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Argentine  leather  coats, 
jackets  and  other  apparel  including 
leather  vests,  pants  and  shorts  for  men, 
boys,  women,  girls  and  infants.  Also 
included  are  outer  shells  and  parts  and 
pieces  of  leather  wearing  apparel.  This 
merchandise  is  classifiable  under  item 
number  4203.10.40  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS  item 
number  is  provided  iorconvc      nre  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

The  review  period  is  January  1,  1991 
through  December  31,  1991.  This  review 
involves  one  company.  Comercio 
Internacional  S.A.C.I.F.I.A.  (Comercio). 
which  accounts  for  virtually  all  exports 
to  the  United  States,  and  nine 
government  programs. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  net  subsidy  to  be 
zero  during  the  period  January  1. 1991 
through  December  31.  1991. 


Therefore,  the  Department  will 
instruct  the  Customs  Service  not  to 
assess  countervailing  duties  on 
shipments  of  the  subject  merchandise 
from  all  companies,  exported  on  or  after 
January  1.  1991,  and  on  or  before 
December  31,  1991.  Further,  as  provided 
by  section  751(a)(1)  of  the  Act,  the 
Department  wiU  instruct  Customs  that 
the  cash  deposff  rate  on  shipments  of 
this  merchandise  from  all  companies, 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  is  zero.  This 
deposit  instruction  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  being  published  in  accordance  with 
section  751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  355.22(c)(8). 

Dated:  September  17,  1994. 
Susan  G.  Essennan, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc,  94-24273  Filed  9-29-94;  8:45  ami 

BILUNG  CODE  3510-DS-P 


international  Trade  Administration 

Exporters'  Textile  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Exporters'  Textile 
Advisory  Committee  will  be  held  on 
October  20.  1994.  The  meeting  will  be 
from  10  a.m.  to  3  p.m.  in  Room  4830. 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

The  Committee  advises  Department  of 
Commerce  officials  on  textile  and 
apparel  export  issues. 

Agenda:  The  agenda  for  the  meeting 
will  include  a  discussion  of  the  various 
suggestions  received  by  the  Office  of 
Textiles  and  Apparel  from  members 
since  the  first  meeting  and  other 
subjects. 

The  meeting  will  be  open  to  the 
public  with  a  limited  number  of  seats 
available.  For  further  information  or 
copies  ofthe  minutes,  contact  William 
Dawson  (202/482-5155). 

Dated:  September  26, 1994. 

Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  DtK  94-24205  Filed  9-29-94:  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 

PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  October  31.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crj  stal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  hs 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  ofthe  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  (Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  u  ill 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services, 

3.  The  action  will  result  in 
authorizing  small  entities  to  lurnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  ofthe  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 


Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies  * 
listed: 

Commodities 

Hanger,  Magnetic 
5340-00-916-^206 
5340-00-916^207 
5340-00-916-4208 
5340-0O-916--»209 
NPA:  Pacesetters.  Inc.,  Cookeviili'. 

Tennessee 
Tray,  Repositional  Note  Pad 
752CM)l-207-4351 
7520-01-166-0878 
NPA:  Royal  .Maid  Association  for  the 

Blind,  Inc.,  Hazlehurst,  Mississippi 

Services 

Fanitorial/Custodial 
U.S.  Border  Station,  Customs  Building  and 

Truck  Stop,  406  and  410  Virginia  Srr»-et. 

San  Diego,  California 
NPA:  Mental  Health  Systems.  Inc.  .San 

Diego.  California 
Order  Processing  Service 
General  Services  Administration,  Customer 

Supply  and  Industrial  Products  Ceri'er. 

Springfield.  Virginia 
NPA:  Virginia  Industries  for  the  Blind. 

Richmond,  Virginia 
Reproduction  Service 

Lawrence  Livermore  .National  Laboratory. 

7000  East  Avenue.  Livermore.  Califii.-nla 
NPA:  PRIDE  Indusu^ies,  Roseville. 

California 
Switchboard  Operation 
Wterans  Administration  Medical  Oni.-r. 

San  Francisco.  California 
NPA.  Project  Hired,  Inc..  Sunnyvale. 

California 

Beverly  L.  Milkman. 

Executive  Director. 

IFR  Dor.  94-24260  Filed  9-29-94:  8  45  i^j 

BILUNG  CODE  6S20-33-P 


Proposed  Additions  to  the 
Procurement  List"  Correction 

In  the  document  appearing  on  pace 
45666,  FR.  Doc.  94-21769,  in  the  i-^sue 
of  September  2. 1994,  in  the  third 
column,  the  NSN  listed  as  6508-00- 
997-8531  should  read  6505-00-997- 
8531. 

Beverly  L.  Milkman, 
E.xecutive  Director. 
(PR  Doc.  94-24259  Filed  ^29-94:  8  45  .,ij:| 
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ProcuM'fDfnt  Li  St   Additions 

agency:  Committee  for  Purchase  From 

Pfople  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
i'ro<;urement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
a({encies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  October  31.  1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461 

FOR  FURTHER  INFORMATION  CONTACT: 

Heverly  Milkman  (703)  fi()3-774(). 

SUPPLEMENTARY  INFORMATION:  On  April 
22.  lune  24  and  July  22.  1094.  the 
Committee  for  Pun.hase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (59  FR  19164,  32688 
and  37465)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
ser\'ice  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  4&-^8cand41  CFR51- 
2  4. 

I  certify  that  the  following  ac;fion  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  thiv 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 


Accordingly.!;  \ing 

commodities  anti  ■'  r      e  are  hereby 
added  to  the  Procurement  List: 

ComiDodities 

Holder.  Soap 

45l(M)0-965-1259 
Tool  Box.  Portable 

5HO-01 -010-4861 

Service 

Janitorial/Custodial 
U.S.  Army  Reserve  Center.  Santa  Rosa. 
Califurnia 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 
|FR  Doc.  94-24258  Filed  9-29-94;  8:45  ami 
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Procurement  List  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  31.  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington.  Virjjinia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPP1.EMENTARY  INFORMATION:  On  August 
5,  1094.  the  committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (59  FR 
40010)  of  proposed  addition  to  the 
Procurement  List. 

Comments  were  received  from  the 
current  contractor  for  this  service, 
which  noted  that  most  of  the 
Government  grounds  maintenance 
contracts  in  its  area  have  recently  been 
combined  into  a  small  number  of  large 
contracts  which  small  grounds 
maintenance  companies  are  unable  to 
perform.  Consequently,  the  contractor 
claims  its  business  has  been  reduced 
substantially,  to  the  point  where  loss  of 
the  opportunity  to  provide  the  grounds 
maintenance  service  which  is  the 
subject  of  this  Committee  action  may 
force  the  contractor  out  of  business. 

This  grounds  maintenance  ser\'ice 
constitutes  a  very  small  percentage  of 
the  contractor  total  sales.  More 


importantly,  the  service  is  a  new 
requirement,  and  the  contractor  was 
given  a  short-term  interim  contract  to 
perform  it  while  the  Committee 
processed  the  service  for  addition  to  the 
Procurement  List.  Under  these 
circumstances,  the  contractor  could  not 
have  become  so  dependent  on  the 
contract  that  losing  it  would  threaten  its 
continued  viability. 

Government  grounds  maintenance 
services  generally,  and  this  one  in 
particular,  are  not  appreciably  different 
from  similar  services  performed  for  non- 
Government  customers.  The  contractor 
has  given  the  Committee  no  indications 
why  it  cannot  seek  additional 
opportunities  in  the  commercial 
grounds  maintenance  market  to  replace 
the  ones  it  believes  it  will  lose  because 
of  the  consolidation  of  Government 
grounds  maintenance  contracts  in  its 
area.  As  a  result,  the  Committee  does 
not  believe  the  consolidation  of 
Government  contracts  substantially 
increases  the  impact  on  the  contractor  of 
adding  this  service  requirement  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  services  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
ser\'ice  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 

Grounds  Maintenance 

Admiral  Bakerfield  U.S.  Army  Reserve 

Center 
San  Diego.  California 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effectik^e 


date  of  this  addition  or  options 

exercised  under  those  contracts. 

E.R.  Alley.  Jr. 

Deputy  Executive  Director. 

[FR  Doc.  94-24361  Filed  9-29-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
Disposal  and  Reuse  of  Fort  Devens, 
Massachusetts 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  and 
'  he  Presidents  Council  on 
1 'nvironmental  Quality,  the  Army  has 
.  repared  a  Draft  Environmental  Impact 
.  statement  (DEIS)  for  disposal  of  excess 
,)roperty  at  Fort  Devens,  Massachusetts. 

he  DEIS  also  analyzes  impacts  on  a 
range  of  potential  reuse  alternatives. 

Copies  of  the  DEIS  have  been 
forwarded  to  various  federal  agencies, 
state  and  local  agencies,  and 
predetermined  interested  organizations 
and  individuals. 

DATES:  Written  public  comments  and 
sugguestions  received  by  November  14, 
1994  will  be  considered  in  preparing  the 
Final  Environmental  Impact  Statement 
and  in  preparing  a  Record  of  Decision 
for  the  Army  action. 
ADDRESSES:  Copies  of  the  Draft 
Environmental  Impact  Statement  can  be 
obtained  by  writing  or  calling  Ms.  Susan 
E.  Brown.  New  England  Division.  U.S. 
Army  Corps  of  Engineers.  424  Trapelo 
Road.  Waltham,  MA  02254-9149  or  by 
calling  (617)  647-8536.  Ms.  Brown  may 
also  be  reached  by  telefax  at  (617)  647- 
8560.  Questions  about  the  DEIS  and 
writien  comments  may  be  sent  to  the 
same  address. 

Dated;  September  22,  1994. 

Raymond  J.  Fatz, 

Acting  Deputy  Assistant  Secretary  of  the 
Armv  (Environment.  Safety  and  Pccupationul 
Heaith)  OASA  (IL6-E).        '         *• 

|FR  Doc.  94-23995  Filed  9-29-94;  8:45  am| 
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L.  No.  95-91,  hereinafter  referred  to  as 
the  "Act")  prohibits  a  "supervisory 
employee"  (defined  in  section  601(a)  of 
the  Act)  of  the  Department  from 
knowingly  receiving  compensation 
from,  holding  any  official  relation  with, 
or  having  any  pecuniary  interest  in  any 
"energy  concern"  (defined  in  section 
601(b)  of  the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
where  the  interest  is  a  pension, 
insurance,  or  other  similarly  vested 
infere.st.       * 

Mr.  John  Tyler  Carslon  has  been 
appointed  as  Area  Manager  in  the 
Phoenix  Area  Office  of  the  Western  Area 
Power  Administration.  As  a  result  of  his 
previous  employment  with  Public 
Ser\  ice  Company  of  Colorado,  Mr. 
Carlson  has  a  vested  pensiort  interest, 
within  the  meaning  of  section  602(c)  of 
the  Act.  in  the  Employees'  Retirement 
Plan  of  Public  Service  Company  of 
Colorado  and  Participating  Subsidiaries. 
I  have  granted  Mr.  Carlson  a  waiver  of 
the  divestiture  requirement  of  section 
602(a)  of  the  Act  with  respect  to  this 
vested  pension  interest  for  the  duration 
of  his  employment  with  the  Department 
as  a  supervisory  employee. 

Dated:  Septembers,  1994. 
Hazel  R.  O'Leary, 

Secretary  of  Energy. 

[FR  Doc.  94-24263  Filed  9-29-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Conduct  of  Employees:  Waiver 
Pursuant  to  Section  602(c)  of  the    * 
Department  of  Energy  Organization 
Act  (Pub.  L.  No.  95-91) 

Section  602(a)  of  the  Department  of 
Energy  ("DOE")  Organization  Act  (Pub. 


Secretary  of  Energy  Advisory  Board 
Task  Force  on  Strategic  Energy 
Research  and  Development 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  previsions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463^  86  Stat.  770). 
notice  is  hereby  given  of  the  following 
advisory  committee  meeting; 

Name:  Secretary  of  Energy  Advisory 
Board  Task  Force  on  Strategic  Energy 
Research  and  Development. 

Date  and  Time:  Wednesday,  October 
12,  1994,  9:00  am-12:15  pm. ' 

Place:  The  Hotel  Washington,  The 
Washington  Room,  515  15th  Street,  NW, 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Didisheim.  Acting  Executive 
Director,  1000  Independence  Avenue. 
SW.  Washington,  DC  20585,  (202)  586- 
7092. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Secretary  of  Energy 
Advisory  Board  Task  Force  on  Strategic 


Energy  Research  and  Development 
assist  the  Board  in  its  top-level  review 
of  the  Department's  civilian  energy 
research  programs.  The  Board's  Task 
Force  will  examine  the  Departments 
current  research  and  development 
portfolio  against  its  strategic  goals 
policy  priorities  and  national  needs  will 
examine  the  Departments  research  and 
development  planning  and  management 
Process  and  the  first  research, 
development,  demonstration,  and 
commercialization  management  plan, 
required  biennially  by  the  Energy  Policy 
Act  of  1992 

Tentative  .\genda 

9:OOAM-9:10AVJ     Opening  Rc.-n..iks 
9:10AM-10;OOAM    Strategic  Context 

Briefing — Department-wide  Strategic 

Plan 

10:00  AM-10:20  AM     Policy  Context 

Briefing — Energy  Policy  Act  and  other 
Policy  Documents 

10:20  Am'-10:30  AM    Break 

10:30  AM-12:00    Panel  Discussion  of 
Program  Strategic  goals,  priorities, 
planning  process;  Energy  Efficiency  and 
Renewable  Energy:  Fossil  Energv: 
Nuclear  Energy;  and  Energy  Research 

12:0O-l  2:1 5  PM     Public  Commeni 

12:15  PM    Adjourn 

A  final  figcnda  will  be  available  at  the 
meeting. 

Public  Participation:  The  Chairman  of 
the  Task  Force  is  empowered  to  condud 
the  meeting  in  a  fashion  that  will,  in  the 
Chairman's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington,  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  main 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  the  Exe<-.utive 
Director,  Secretary  of  Energy  of 
Advisor>'  Board,  AB-1,  1000 
Independence  Avenue,  SW. 
Washington,  DC  20585.  In  order  to 
insure  that  Board  members  have  the 
opportunity  to  review  written  commeiits 
prior  to  the  meeting,  comments  should 
be  received  by  Friday,  October  7.  1993. 
Due  to  difficulty  in  locating  a  meeting 
space,  this  notice  will  be  published  less 
than  fifteen  days  prior  to  meeting. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  1E-19G  Forrestal  Building.  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  holidays. 
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Issued  at  Washington,  DC.  on  Seplemtjer  7, 
1994 

Marcia  Morris, 

Advisory  Committee  Management  Officer 
IFR  DtK.  94-24264  Filed  9-29-94.  8  45  ami 

BILLING  COM  ■W  01-M 


Secretary  of  Energy  Advisory  Board 
Task  Force  on  Radioactive  Waste 
Management,  Publication  of  Secretary 
of  Energy  Advisory  Board  Task  Force 
on  Radioactive  Waste  Management; 
Final  Report 

PursDant  to  the  Charter  of  the 
Secretary  of  Energy  Advisory  Board, 
notice  is  hereby  given  of  the  publication 
of  the  final  report  of  the  Secretary  of 
Knergy  Advisory  Board  Task  Force  on 
Radioactive  Waste  Management.  The 
report  contains  the  Task  Force's 
recommendations  to  the  Secretary  of 
Energy  on  measures  the  Department  of 
Energy  might  take  to  strengthen  public 
trust  and  confidence  in  its  radioactive 
waste  management  activities.  It  is 
composed  of  three  parts:  Volume  1 — 
The  Final  Report  with  two  Appendices; 
Volume  2 — The  Compilation  of  Papers 
and  Reports  Commissioned  by  the  Task 
Force;  and  Volume  3 — The  Responses  to 
Comments  on  the  IDecember  1992  and 
lanuary  1993  Draf^  Final  Reports 

The  final  report  will  be  available  for 
review  and  copying,  within  30  days  of 
this  announcement,  in  the  Public 
Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Single  copies 
of  the  report  will  be  available  by 
requesting  in  writing  which  of  the  thret; 
volumes  you  would  like  to  receive. 
Please  forward  your  requests  to:  U.S. 
Department  of  Energy,  Secretary  of 
Energy  Advisory  Board  (AB-1),  Task 
Force  on  Radioactive  Waste 
Management/Document  Request,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Contact:  The  Secretary  of  Energy 
Advisory  Board,  AB-1.  1000 
Independence  Avenue,  SW., 
Washington  DC  20585. 

Issued:  Washington.  DC,  on  Sep(eml)er  27. 
1994. 

Marcia  Morris, 

Advisory  Committee  Management  Officer. 
|FR  Doc  94-24265  Filed  9-29-94;  8:45  ami 

BILLINO  COOf  MM-OI-M 


Federal  Erwrgy  Regulatory 
Commission 

[Docket  Nos  QF83-333-O02  and  QF83-333- 
003) 

CaJ  Ban  Corp.;  Notice  of  Amendment 
to  Filing 

September  26.  1994 

On  September  20,  1994.  Cal  Ban  Corp. 
tendered  for  filing  a  supplement  to  its 
filing  in  these  dockets. 

The  supplement  pertains  to  the 
technical  aspects  of  the  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington.  DC. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
October  14,  1994,  and  must  be  served  on 
the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.  Cashell, 
Secretary. 
IFR  Doc.  94-24179  Filed  9-29-94;  8:45  ami 

BILLINC  COOC  (TIT-ei-ai 


[Docket  No.  ER93-462-000.  et  al.] 

Portland  General  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

September  2J.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Portland  General  Electric  Company 

IDockit  Nos.  ER93-462-000.  ER93-703-OO0 
and  ER94-1 295-0001 

Take  notic-e  that  on  September  16, 
1994,  Portland  General  Electric 
Company  (PCE)  tendered  for  filing  an 
amendment  to  its  original  filings  under 
Docket  Nos.  ER93-462-000,  ER93-703- 
000,  and  ER94-1 295-000.  The  nature  of 
the  amendment  is  a  revision  of  tariff 
language.  Copies  of  this  filing  have  been 
served  on  the  parties  included  in  the 
distribution  list  contained  in  the  filing 
letter. 

Pursuant  to  18  CFR  35.11  PGE 
requests  that  the  Commission  grant 


waiver  of  the  notice  requirements  of  18 
CFR  35.3  to  allow  PGE's  FERC  Electric 
Tariff,  Original  Volume  No.  1  and  the 
service  agreements  witli  Public  Utility 
District  No.  1  of  Chelan  County  and  City 
of  Vernon  to  become  effective  May  20. 
1993;  to  allow  the  service  agreement 
with  Louis  Dreyfus  Electric  Power 
Incorporated  to  become  effective  July 
10.  1993;  and  to  allow  the  service 
agreements  with  Enron  Power 
Marketing.  Inc..  and  Electric 
Clearinghouse,  Inc.  to  become  effective 
May  24.  1994;  consistent  with  the 
original  filings  in  Docket  Nos.  ER93- 
462-000,  ER93-703-O00,  and  ER93- 
1295-000  respectively. 

Comment  ao(e:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Continental  Power  Exchange,  Inc. 

(Docket  ,\o  i;Ry4-115&-00l| 

Take  notice  that  on  September  15. 
1994,  Continental  Power  Exchange,  Inc., 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Louisville  Gas  and  Electric  Company 

IDotkot  No  ER94- 1380-001 1 

Take  notice  that  on  August  24.  1994, 
Louisville  Gas  and  Electric  Company 
tendered  for  filing  revisions  to  LG&E 
Rate  Schedules  T  and  CT  in  the  above- 
referenced  docket  number. 

Comment  date:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  ACME  Power  Marketing,  Inc. 

(Docket  No,  ER94-1530-0001 

Take  notice  that  on  September  7, 
1994,  Acme  Power  Marketing,  Inc. 
(ACME)  tendered  for  filing  with  ihe 
Federal  Energy  Regulatory  Commission 
an  amendment  to  its  Application  for 
Order  Accepting  Blanket  Market-Based 
Rale  Schedule  and  Granting  Waivers, 
Blanket  Approvals  and  Disclaimer  of 
Jurisdiction. 

Comment  date:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Iowa-Illinois  Gas  and  Electric 
Company 

[Docket  No  ER94-1547-000) 

Take  notice  that  Iowa-Illinois  Gas  and 
Electric  Company  (Iowa-Illinois)  on 
September  8.  1994,  tendered  for  filing 
pursuant  to  §  35.12  of  the  Regulations 
under  the  Federal  Power  Act  an 
amendment  to  the  initial  rate  schedules 
tendered  for  filing  in  this  proceeding  by 
Iowa-Illinois  on  August  10,  1994.  The 
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amendment  is  in  the  form  of  a  First 
Amendment,  dated  August  24,  1994,  to 
Facilities  Schedule  No.  4  to  Service 
Schedule  C  to  the  Interconnection 
Agreement  dated  June  13..  1983, 
between  Iowa-Illinois  and  Central  Iowa 
Power  Cooperative  (CIPCO). 

Iowa-Illinois  states  that  the  First 
Amendment  reduces  the  rate  provided 
in  Section  3.02  of  Facilities  Schedule 
No.  4  from  $2.29/kW-month  to  $2/26/ 
kW-month.  Iowa-Illinois  further  states 
that  the  rate  as  provided  in  the  Facilities 
Schedule  was  developed  and  agreed  to 
by  Iowa-Illinois  and  CIPCO  using 
preliminary  cost  data  and  that  actual 
cost  data  developed  after  entering  into 
the  Facilities  Schedule  resulted  in  the 
lower  rate. 

The  First  Amendment  provides  that  it 
will  become  effective  upon  the  later  of 
the  effective  date  of  the  Facilities 
Schedule,  the  effective  date  of  the 
acceptance  for  filing  of  the  First 
Amendment  by  the  Commission  or  the 
effective  date  of  the  approval  of  the  First 
Amendment  by  the  Administrator  of  the 
Rural  Electrification  Administration,  if 
such  approval  is  required  by  law.  Iowa- 
Illinois  requests  the  Commission  to 
accept  the  Facilities  Schedule  and  the 
First  Amendment  for  filing  by 
November  30,  1994. 

Copies  of  the  amendment  to  the  filing 
were  served  upon  the  Illinois  Commerce 
Commission,  the  Iowa  Utilities  Board, 
CIPCO  and  all  persons  whose  names 
appear  on  the  official  service  list  in  this 
proceeding. 

Comment  dafe:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  England  Power  Companv 

(Docket  No.  ER94-1550-0001 

Take  notice  that  New  England  Power 
Company,  on  September  16, 1994, 
tendered  an  amendment  to  its  filing  in 
this  proceeding. 

Comment  date:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Wisconsin  Electric  Power  Company 

|[)ocket  No.  ER94-1645-000I 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
September  13. 1994.  tendered  for  filing 
a  Reregulation  Agreement  between  itself 
and  the  City  of  Norway,  Michigan  (City). 
The  Agreement  provides  for  the  City  to 
seek  modification  of  its  FERC  license  in 
order  to  regulate  the  Menominee  River 
at  the  City's  Sturgeon  Falls  hydro- 
electric project  to  reduce  the  daily 
fluctuations  of  water  flow  downstream 
from  the  project.  To  reimburse  the  City 
for  the  impact  of  less  economic  hydro- 


electric generation  stemming  from  such 
changes,  Wisconsin  Electric  proposes  to 
reduce  its  demand  charge  for  partial 
requirements  service  it  provides  tcflhe 
City. 

Wisconsin  Electric  respectfully 
requests  waiver  of  the  Commission's 
notice  requirements  to  permit  an 
effective  date  of  July  1, 1994,  in  order 
(o  implement  Article  8  of  the 
Reregulation  Agreement.  In  support  of 
its  request,  Wisconsin  Electric  states 
that  the  Agreement  would  result  in  a 
revenue  reduction.  Wisconsin  Electric  is 
authorized  to  state  that  the  City  joins  in 
the  requested  effective  date. 

Copies  of  the  filing  have  been  served 
on  the  City  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Maine  Public  Service  Company 

i  Docket  No.  ER94-1646-0001 

Take  notice  that  on  September  13, 
1994.  Maine  Public  Service  Company 
(Maine  Public)  filed  an  executed  Service 
Agreement  with  The  United 
Illuminating  Company.  Maine  Public 
states  that  the  service  agreement  is  being 
submitted  pursuant  to  its  tariff 
provision  pertaining  to  the  short-term 
non-firm  sale  of  capacity  and  energy 
which  establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  requests  that  the  service 
agreement  become  effective  on 
September  1, 1994,  and  requests  waiver 
of  the  Commission's  regulations 
regarding  filing. 

Comment  date:  October  7,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Otter  Tail  Power  Company 

(Docket  No.  ER'J-J-1650-000] 

Take  notice  that  on  September  12. 
1994,  Otter  Tail  Power  Company 
tendered  for  filing  a  Notice  of 
Termination  sent  to  the  Municipality  of 
Breckenridge  for  a  contract  under 
Docket  No.  ER89-1 37-000.  The  notice 
states  that  the  contract  will  terminate  on 
September  3, 1997. 

Comment  date:  October  7,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Century  Power  Coqioration 

(Docket  No.  £594-39-000) 

Take  notice  that  on  September  14, 
1994,  Century  Power  Corporation 
(Century)  filed  an  application  under 
§  204  of  the  Federal  Power  Act  seeking 
authorization  to  issue  one  or  more 
promissory  notes  in  the  aggregate 


principal  amount  of  $10  million,  with  a 
maturity  date  of  March  1, 1996.  Also, 
Century  requests  exemption  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  regulations. 

Comment  date:  October  13,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  ihe 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.21 1  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parly 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary- 
(FR  Doc.  94-24177  Filed  9-29-94;  8:45  am] 

BILLING  CODE  S717-01-P 

[Project  Nos,  2019-017,  et  al.] 

Hydroelectric  Applications  [Pacific  Gas 
and  Electric  Company,  et  al.J;  Notice  o( 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  New 
License. 

b.  Project  No.:  2019-017. 

c.  Date  filed:  May  3. 1994. 

d.  Applicant:  Pacific  Gas  and  Electric 
Company. 

e.  Name  of  Project;  Utica. 

f.  Location:  On  the  North  Fork 
Stanislaus  River.  Silver  Creek.  Mill 
Creek,  and  Angels  Creek  in  Alpine, 
Calaveras,  and  Toulumne  Counties, 
California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact: 

Shan  Bhattacharya,  Manager,  Hydro 
Generation  Department,  Pacific  Gas 
and  Electric  Company,  201  Mission 
Street,  Room  1012,  P.O.  Box 
770000.  San  Francisco.  CA  94177. 
(415) 973-4603. 

Annette  Faraglia,  Attorney,  Law 
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Department,  Pacific  Gas  and 
Electric  Company.  77  Beale  Street, 
Room  3051,  P.O.  Box  7442.  San 
Francisio.  CA  94120-7442.  (41.5) 
973-7145. 

Kathryn  M.  Petersen  License 
Coordinator.  Pacific  Gas  and 
Klcctric  Company.  201  Mission 
Street.  Room  1012.  P.O.  Box 
770UOO.  Mail  PlOA.  San  Francisco. 
CA  94177.  (41.5)  973-40.54. 

i.  FTRC  Cot. tact;  Hector  M.  Perez  at 
(202) 219-2843. 

j.  Comment  l'*afe:  November  25,  1994. 

k.  Statu«  of  Pnvironmental  Analysis: 
This  applii:atioM  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  para^'raph  ¥.. 

I.  Description  of  Project;  The  existing 
project  consists  of:  (1)  The  49- foot-high 
and  400- foot  lLi!;g  masonry/rock  filled 
gunite  faced  Alpine  dam;  (2)  LaKe 
Alpine  with  a  surface  area  of  173  acres 
and  a  gross  s'orage  capacity  of  4.117 
acre-feet;  |3)  the  33-foot-high  and  1.142- 
foot-long  ro(  k  fill  Union  dam;  (4)  Union 
Reservoir  with  a  surface  area  of  218 
acres  and  gro;s  storage  cuipacity  of  3.130 
acre- feet;  (5)  the  59- foot-high  and  308- 
foot- long  rock  fill  concrete  faced  Utica 
dam;  (G)  Utica  Reservoir  with  a  surface 
area  of  24 1  acres  and  a  gross  storage 
capacity  of  2,334  acre- feet;  (7)  the 
Tunnel  Tap  which  delivers  water  from 
the  Collierville  Tunnel  (part  of  Froje<;t 
No.  2409)  to  the  Upper  Utica  Conduit; 
(8)  the  0.7-mite-long  Upper  Utica 
Conduit  (an  open  channel);  (9)  the  58.5- 
foot-high  and  389-foot-long  concrete 
arch  and  gravity  Hunters  dam.  (10) 
Hunters  Reservoir  with  a  surface  area  of 
19  acres  and  a  gross  storage  capacity  of 
253  acre-feet;  (11)  the  13.41-mile-long 
Lower  LMica  Conduit  (a  metal-lined 
wooden  box  flume  and  natural  earth, 
and  gtin'ter^nal  sections);  (12)  the  2.8- 
acre  surtai:e  area  and  56.9-acre-feet  gross 
storage  capacity  Murphvs  Forebay 
impounded  by  a  27-foot-high.  415-foot- 
long  earthfill  South  dam  and  a  67-foot- 
high.  3 IB- foot-long  earthfill  West  dam; 
(13)  the  24-inch  to  48-inch  and  4.048- 
fooflong  shop  welded  steel  Murphys 
Penstock;  (14)  the  33-fo<jt-wide  by  36- 
foot-long  concrete  Murphys  Powerhouse 
housing  a  semi-enclosed  vertical 
impulse  turbine-generator  unit  with  an 
installed  capacity  of  4  MW;  (15) 
Murphys  Afterbay  with  a  surface  area  of 
2.7  acres  and  a  gross  storage  capacity  of 
31.3  acre-feet  impounded  by  a  42-foot- 
high.  340-fool-long  earthfill  dam  topped 
by  a  concrete  parapet  wall;  and  (16) 
other  appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  Bl  and  E. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 


and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at  - 
941  North  Capitol  Street,  NE.,  Room 
3104,  Washington,  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 

2  a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2699-001. 

c.  Date  filed:  December  21. 1993. 

d.  Applicant:  Pacific  Gas  and  Electric 

Company. 

e.  Name  of  Project:  Angels 
Hydroelectric  Project. 

f.  Location:  On  Angels  Creek  in 
Calaveras  County  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16.  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact: 

Shan  Bhaftacharya,  Manager.  Hydro 
Generation  Department,  Pacific  Gas 
and  Electric  Company,  201  Mission 
Street.  Room  1012,  P.O.  Box 
770000.  San  Francisco,  CA  941 75^, 
(415)973-4603. 
Annette  Faraglia,  Attorney.  Law 
Department,  Pacific  Gas  and 
Electric  Company,  77  Beale  Street. 
Room  3051.  P.O.  Box  7442.  San 
Francisco.  CA  94120-7442,  (415) 
973-7145. 
Kathryn  M.  Petersen,  License 
Coordinator,  Pacific  Gas  and 
Electric  Company,  201  Mission 
Street,  Room  1012.  P.O.  Box 
770000,  Mail  PlOA,  San  Francis<:o, 
CA  94177,  (415)973-4054. 
i.  FERC  Contact:  Hector  M  Perez  at 
(202) 219-2843. 

i.  Comment  Date:  November  25, 1994. 
k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

I.  Description  of  Project:  The  existing 
project  consists  of:  (1)  The  5.6-foot-higb. 
64-foot-long  gunite  faced  rock-wall  and 
concrete  buttress  Angels  Diversion  Dam; 
(2)  the  Upper  Angels  Canal, 
approximately  2.5  miles  long,  to  Ross 
Reservoir;  (3)  the  100-acre-feet  gross 
storage  capacity  Ross  Reservoir  and  a 
44-foot-high  and  710-foot-lonp  earthfill, 
masonry,  and  rock  structure  dam;  (5)  the 
Lower  Angels  Canal,  approximately  3.3 
miles  long;  (6)  the  Angels  Forebay  with 
a  gross  storage  capacity  of  2-a«;re-feet; 

(7)  the  8,624-foot-long  Angels  Penstock; 

(8)  a  powerhouse  with  an  installed 
capacity  of  1,400  kW;  and  (9)  other 
appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  Bl  and  E. 

n.  Available  Locations  of^ Application: 
A  copy  of  the  application,  as  amended 


and  supplemented,  is  available  for 
inspe<:tion  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  N.E.,  Room 
3104.  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 
3  a.  Type  of  Application:  License. 

b.  Project  No.:  11452-000. 

c.  Date  filed:  December  28,  1993 

d.  Applicant:  Northern  California 
Power  Agency. 

e.  Name  of  Project:  Angels. 

f.  Location:  On  Angels  Creek  in 
Calaveras  County  California. 

g.  Filed  Pursuant  to:  F'ederal  Power 
Act  16,  U.S.C.  §§  791(a)-fl25(r). 

h.  Competing  Application:  Project  No. 
2699-001.  filed  December  21,  1993. 

i.  Applicant  Contact:  James  Lynch. 
Environmental  Liaison,  Northern 
California  Power  Agency.  180  Cirby 
Way,  Roseville,  CA  95678,  (916)  781- 
4275. 

j.  FERC  Contact:  Hector  M.  Perez  at 
(202) 219-2843. 

k.  Comment  Date:  November  25.  1994. 

I.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 

m.  Description  of  Project:  The  existing 
project  consists  of:  (1)  The  5.6-foot-high, 
64-foot-long  gunite  faced  ro<;k-wall  and 
concrete  buttress  Angels  Diversion  Dam; 
(2)  the  Upper  Angels  Canal, 
approximately  2.5  miles  long,  to  Ross 
Reservoir;  (3)  the  100-acre-feet  gross 
storage  capacity  Ross  Reservoir  and  a 
44-foot-high  and  710-foot-longeanhrill. 
masonry,  and  rock  structure  dam;  (5)  the 
Lower  Angels  Canal,  approximately  3.3 
miles  long;  (6)  the  Angels  Forebay  with 
a  gross  storage  capacity  of  2  acre- feet;  (7) 
the  8,624-foot-long  Angels  Pensto<;k;  (8) 
a  powerhouse  with  an  installed  capacity 
of  1 ,400  kW;  and  (9)  other 
appurtenances. 

"The  Applicant  proposes  to  remove  the 
Angels  Penstock  and  decommission 
power  generation  facilities  in  the 
existing  powerhouse. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  Bl  and  E. 

o.  Available  Locations  of^Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  al 
941  North  Capitol  Street,  N.E.,  Room 
3104,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  shown  in 
item  h  above. 
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4  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11494-000. 

c.  Date  Filed:  August  19,  1994. 

d.  Applicant:  Hydro  Matrix 
Partnership,  Ltd. 

e.  Name  of  Project:  Newburgh 
Hydropower  Project. 

f.  Location:  On  the  Ohio  River. 
Henderson  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James  B. 
Price,  W.  V.  Hydro,  Inc.,  120  Calumet 
Ct..  Aiken,  SC  29803,  (803)  642-2749. 

i.  FERC  Contact:  Michael  Dees  (202) 
219-2807. 

j.  Comment  Date:  November  22.  1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineers'  Newburgh 
Locks  and  Dam  and  would  consist  of: 
(1)  A  proposed  intake;  (2)  a  proposed 
powerhouse  housing  two  hydropower 
units  with  a  total  capacity  of  30,000  kW; 
(3)  a  proposed  tailrace;  (4)  a  proposed 
161  kV  transmission  line  that  is  two 
miles  long:  and  (5)  appurtenant 
facilities.  The  applicant  estimates  that 
the  annual  energy  generation  would  be 
122  GWh  and  that  the  cost  of  the  studies 
to  be  performed  under  the  permit  would 
be  $100,000.  The  energy  would  be  sold 
to  a  public  utility  company. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO.  B.C.  andD2. 

5  a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  P-11496-000. 

c.  Date  Filed:  August  29, 1994. 

d.  Applicant:  The  City  of  Oconto 
Falls,  Wisconsin. 

e.  Name  of  Project:  Oconto  Falls 
Hydro  Project. 

f.  Location:  On  the  Oconto  River  in 
Oconto  County,  near  Oconto  Falls, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contact:  Honorable  Lynn 
V.  Heim,  Mayor.  104  South  Franklin 
Street,  Oconto  Falls,  WI  54154.  (414) 
843-4505. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Comment  Date:  November  14. 1994. 

k.  Description  of  Project:  The  existing 
run-of  river  project  consists  of:  (1)  a  dam 
and  reservoir;  (2)  a  powerhouse 
containing  three  generatoring  units  for  a 
total  installed  capacity  of  1.320  kW;  (3) 
a  substation;  and  (4)  appurtenant 
facilities.  The  applicant  estimates  that 
the  total  average  annual  generation 
would  be  7.495  MWh. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Wisconsin  State 


Historic  Preservation  Officer  (SHPO).  as 
required  by  §  106.  National  Historic 
Preservation  Act.  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  36  CFR  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency,  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency.  Indian 
Tribe,  or  person  must  file  a  request  for 
a  study  with  the  Commission  not  later 
than  60  days  from  the  issuance  date  of 
this  notice  and  serve  a  copy  of  the 
request  on  the  applicant. 

6  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11492-000. 

c.  Date  Filed:  July  27.  1994. 

d.  Applicant:  Ted  S.  Sorenson. 

e.  Name  of  Project:  Owsley  Feeder 
Hydroelectric. 

f.  Location:  On  Birch  Creek 
Hydroelectric  Outfall  Canal,  in  Clark 
and  Jefferson  Counties  (about  20  miles 
Northwest  of  Terreton).  Idaho;  partially 
on  U.S.  lands  administered  by  the 
Bureau  of  Land  Management.  Sections 
1,  2,  6,  7. 18.  19.  20.  21,  25.  26.  34,  & 
35  in  Townships  7  &  8  North,  Ranges 
31,  32,  &  33  South;  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  Ted  S. 
Sorenson,  5203  South  11th  Street,  Idaho 
Falls.  ID  83404.  (208)  522-8069. 

i.  FERC  Contact:  Surender  M.  Yepuri. 
P.E.  (202)  218-2847. 

j.  Comment  Date:  November  25. 1994. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
outfall  waters  from  the  applicant's 
existing  Birch  Creek  Hydroelectric 
Project  (FERC  No.  7194).  and  would 
consist  of:  (1)  A  40-inch-diameter. 
29.700-foot-Iong  steel  penstock:  (2)  a 
powerhouse  containing  a  turbine 
generator  unit  with  a  rated  capacity  of 
1.000  KW;  (3)  appurtenant  facilities;  and 
(4)  a  12.5  kV.  0.5-mile-long  transmission 
line. 

The  project  would  generate  an 
estimated  5.500  GWh  of  energy 
annually.  The  estimated  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  jjermit  is  $35,000.  No  new 
roads  would  be  needed  for  conducting 
studies  under  the  preliminary  permit 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B.  C.  and  D2. 

7  a.  Type  of  Application:  Amendment 
of  License. 


b.  Project  No.:  1051-008. 

c.  Dated  filed:  August  22, 1994. 

d.  Applicant:  Alaska  Power  & 
Telephone  Company. 

e.  Name  of  Project:  Dewey  Lakes. 

f.  Location:  The  project  is  located  at 
the  head  of  the  Taiya  Inlet  in  Southeast 
Alaska  approximately  ninety  miles 
north  of  Juneau.  Alaska. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  Contact:  Robert  S. 
Grimm,  President,  Alaska  Power  & 
Telephone  Company,  P.O.  Box  222.  Port 
Towsend,  WA.  98368.  Phone:  (206)385- 
1733. 

i.  FERC  Contact:  Buu  T.  Nguyen,  (202) 
219-2913. 

j.  Comment  Date:  November  7,  1994. 

k.  Description  of  Amendment:  Alaska 
Power  &  Telephone  Company  applied 
for  an  amendment  of  license  to  exclude 
the  Snyder  Creek  Concrete  Dam.  and 
add  an  earth  fill  dam  to  the  project.  The 
Snyder  Creek  Dam  was  washed  out 
about  10  years  ago.  A  mud  and  rock 
slide  created  an  earth  fill  diversion  dam. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B.  Cl, 
and  D2. 

8  a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No:  3013-022. 

c.  Date  Filed:  August  29,  1994. 

d.  Applicant:  L2W,  Inc. 

e.  Name  of  Project:  Natick  Hydro. 

f.  Location:  Patuxent  River,  Kent 
County.  Rhode  Island. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  Sections  791(a)-825(r). 

h.  Applicant  Contact:  John  N. 
Webster,  Southern  New  Hampshire 
Hydroelectric  Development 
Corporation,  P.O.  Box  178,  South 
Berwick,  ME  03908.  (207)  384-5334. 

i.  FERC  Contact:  Patricia  A.  Massie. 
(202) 219-2681. 

j.  Comment  Date:  November  7. 1994. 

k.  Description  of  Surrender:  The 
licensee  states  the  reason  for  the 
surrender  is:  the  current  power 
purchase  rates  available  in  New  England 
make  this  particular  project 
uneconomical.  Construction  was  begun 
June  25. 1986.  but  has  not  been 
completed. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2. 

9  a.  Type  of  Application:  Surrender  of 
License, 
b.  Project  No:  5192-005. 
c  Date  Filed:  August  15. 1994. 

d.  Applicant:  Lind  &  Associates. 

e.  Name  of  Project:  Upper  Rock  Creek, 

f.  Location:  Ui>per  Rock  Creek.  El 
Dorado  County,  near  Placeville, 
California. 
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g.  hdvd  Pursuant  to.  I  oderal  i'ovver 
Act,  16  use  Sections  791(a)-825(r). 

h.  Applicant  Contact;  A.  A.  Lind,  FE 
15.782,  Lind  &  Associates,  P.O.  Box 
1633,  Folsom,  CA  95763-1633,  (916) 
985-0577  (Fax),  (916)768-5177       , 
(Mobile). 

i.  FERC  Contact:  Patricia  A.  Massie, 
(202)219-2681. 

j.  Comment  Date:  November  7,  1994. 

k.  Description  of  Surrender:  The 
licensee  states  the  reason  for  the 
surrender  is:  the  project  is  not  currently 
et:onomically  feasible.  No  ground- 
disturbing^  activities  o<;curred  at  this 
proje<:t. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
and  D2. 

lU  a.  Type  of  Application:  Small 
Conduit  Exemption. 

b.  Proje<;t  No.:  11459-001. 

c.  Date  filed:  March  18.  1994. 

d.  Applicant;  Washington  County 
Water  Conservancy  District. 

e.  Name  of  Project;  Quail  Creek  No.  2 
Hydroelectric  Facility. 

f.  Location;  On  the  existing  Quail 
Creek  irrigation  and  water  supply 
project  on  the  Virgin  River  and  Quail 
Creek  in  Washington  County.  Utah. 
Section  36,  Township  41  South,  Range 
14  West,  Salt  Lake  Base  and  Meridian. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  use.  §§  791la)-825(r). 

h.  Applicant  Contact:  Mr.  Morgan  S. 
Jensen.  Planning  and  Environmental 
Coordinator,  Washington  County  Water 
Conservancy  District,  136  North  100 
East,  Suite  1,  St.  George,  UT  84770. 
(801)673-3617. 

i.  FERC  Contact;  James  Hunter,  (202) 
219-2839. 

j.  Comment  Date:  November  28,  1994. 

k.  Dest;ription  of  Project;  The 
proposed  project  would  consist  of:  (1)  a 
new  pipeline  connecting  to  the  existing 
Quail  Cireek  Reservoir  supply  pipeline; 
(2)  a  40-foot-wide,  85-foot-long 
powerhouse  containing  two  generating 
units  rated  at  1.8  MW  and  producing  an 
average  annual  output  of  3.08  GWH;  (3) 
a  tailracf  di.S(:harging  flows  to  Stratton 
Regulating  pond;  and  (4)  a  new  outlet 
from  the  regulating  pond  returning 
flows  to  the  Virgin  River  at  the  s<ime 
point  as  the  existing  Quail  Creek 
Reservoir  outlet. 

I.  Purpose  of  Project;  Energy  produced 
would  be  sold  to  Dixie/  E.scalante  Rural 
Electric  As,so<:i3tion  and  the  City  of 
Hurricane. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
B,  and  D4. 

11a.  Type  of  Application; 
Preliminary  Permit, 
b.  Proje<:t  No.:  11499-000, 


c.  Date  Filed;  September  6,  i;)'J4. 

d.  Applicant;  Armstrong  Energy 
Resources. 

e.  Name  of  Project:  Laurel  Branch 
Pumped  Storage. 

f.  Location:  On  Laurel  Branch  and  Dry 
Branch  Creek  near  Dunlap  in  Bledsoe 
County,  Tennessee. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r). 

h.  Contact  Person:  Nlr.  R.T.  Hunt, 
Richard  Hunt  Associates,  Inc..  738 
Harbour  Village  Court,  Suite  201, 
Annapolis,  MD  21403,  (410)  280-2770. 

i.  FERC  Contact;  Ms.  Julie  Bernt,  (202) 
219-2814. 

j.  Comment  Date:  Novemtier  28,  1994. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of;  (1) 
An  upper  reservoir  with  a  surface  area 
of  587  acres  at  a  maximum  pool 
elevation  of  2,040  feet  m.s.l.  and  a 
reservoir  capacity  of  23.000  acre- feet;  (2) 
three  new  embankment  type  dams,  110 
feet,  50  feet,  and  40  feet  high, 
respectively,  impounding  the  upper 
reservoir;  (3)  a  new  180-foot-high 
embankment  dam  impounding  the 
lower  reservoir;  (4)  a  lower  reservoir 
with  a  surface  area  of  390  acres  at  a 
maximum  pool  elevation  of  1.020  feet 
m.s.l.  and  a  reservoir  capacity  of  23,000 
acre-feet;  (5)  a  10.000-foot-long.  30-foot- 
diameter,  rock-concrete  lined  water 
conveyance  tunnel;  (6)  a  new  , 
powerhouse  containing  four  generating 
units  with  a  total  rated  capac  ity  of  1.000 
MW;  and,  (7)  a  new  one-mile-long 
transmission  line.  The  applicant 
estimates  the  average  annual  energy 
production  to  be  1.560  GWh  and  the 
cost  of  the  work  to  be  performed  under 
the  preliminary  permit  to  be  $2,500,000. 
Limited  core  drilling  will  be  carried  out. 

1.  Purpose  of  Project:  The  power 
produced  would  be  sold  to  the 
Tennessee  Valley  Authority. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9.  AlO.  B.CandD2. 

12  a.  Type  of  Application: 
Preliminary  Permit. 

b.  Project  No.:  11500-000. 

c.  Date  Filed:  September  6.  1994 

d.  Applicant;  Armstrong  Energy 
Resources. 

e.  Name  of  Project:  Reynolds  Creek 
Pumped  Storage. 

f.  Location:  On  Reynolds  Creek  and 
Big  Brush  Creek  near  Dunlap  in 
Sequatchie  County,  Tennessee. 

g.  Filed  Pursuant  to;  Federal  Power 
Act,  16  use.  §§  791(a)-825(r). 

h.  Contact  Person;  Mr.  R.T.  Hunt. 
Richard  Hunt  Associates,  Inc..  738 
Harbour  Village  Court,  Suite  201 . 
Annapolis,  MD  21403,  (410)  280-2770. 

i.  FERC  Contact;  Ms.  Julie  Bernt,  (202) 
219-2814. 


).  Comment  Date:  November  28,  1904 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
new  280-foot-high  embanlcment  dam 
impounding  the  upper  reservoir;  (2)  an 
upper  reservoir  with  a  water  surfi.ce 
area  of  505  acres,  a  maximum  poc  I 
elevation  of  1,920  feet  m.s.l.  and  j 
reservoir  capacity  of  40,000  acre-feet;  (3) 
a  new  340-foot-high  emt>ankment  dam 
impounding  the  lower  reservoir;  (4)  a 
lower  reservoir  with  a  surface  area  of 
350  acres  at  a  maximum  pool  elevation 
of  1.200  feet  m.s.l.  and  a  reservoir 
capacity  of  38,000  acre-feet;  (5)  a 
12,500-foot-long,  30- foot-diameter,  ro«;k- 
concrete  lined  water  conveyance  tunnel; 
(6)  a  new  powerhouse  containing  six 
generating  units  with  a  total  rated 
capacity  of  1,500  MW;  and,  (7)  a  new 
one-mile-long  transmission  line.  The 
applicant  estimates  the  average  annual 
energy  production  to  be  1,340  GWh  and 
the  cost  of  the  work  to  be  performed 
under  the  preliminary  permit  to  be 
$2,500,000.  Limited  core  drilling  will  be 
carried  out. 

I.  Purpose  of  Project:  The  power 
produced  would  be  sold  to  the 
Tennessee  Valley  Authority. 

m.  This  notice  also  consists  of  the 
follow  ing  standard  paragraphs:  A5.  A7, 
A9,  AlO,  B.eandD2. 

13  a.  Type  of  Application: 
Amendment  of  License. 

b.  Project  No.:  7186-026. 

c.  Date  Filed:  February  14,  1994. 

d.  Applicant:  Missisouoi  Associates. 

e.  Name  of  Project:  Sheldon  Springs 
Project. 

f.  Location;  On  the  Missisquoi  River 
in  Franklin  County,  Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Wayne  E. 
Nelson.  Director.  Environmental  Affairs. 
Consolidated  Hydro,  Inc.,  RR«2,  Box 
690H.  Industrial  Ave.,  Sanford,  ME 
04073. (207)  490-1980. 

i.  FERC  Contact;  Robert  Gwynn,  (202) 
219-2764. 

j.  Comment  Date;  November  10.  1994. 

k.  Description  of  Filing:  Missisquoi 
Associates  proposes  to  install  a  spillway 
gate  at  the  dam,  and  construct  a  175- 
foot-long  rock  spur  dike  in  the  river  to 
divert  flows  to  the  turbines.  The  spur 
dike  will  reduce  the  effective  width  of 
the  river  channel  from  approximately 
240  feet  at  the  bridge  to  approximately 
140  feet,  and  introduce  a  near  90-degree 
bend  to  the  flow  pattern. 

I.  This  paragraph  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2.  , 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 


competing  application  must  submit  to 
the  eommission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  he 
accepted  in  response  to  this  notice. 

A5.  Preliminary  Permit — Anyone 
de.siring  to  file  a  competing  application 
for  prelimin.iry  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
fila  such  an  applii,ation,  to  the 
Commission  on  or  betore  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timeiy  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
sened  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  constniction.  The 
term  of  the  propo.sed  preliminary  permit 
will  be  36  months.  The  work  propo.sed 
under  the  prelimina.'r  permit  would 
include  economic  analysis,  preparation 


of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  approp.-iate  action  to 
take,  the  Commission  wiil  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  pioceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Inten-ene — 
Anyone  may  submit  a  protest  or  a 
motion  to  inter\'ene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
38.^.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commis.rion's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory   ■ 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  DC.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
Room  1C27,  at  the  above-mentioned 
address,  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  ser\'ed  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 


"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to;  The  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Strt-et,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intenene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

04.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environniental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  Mav  8,  1991,  56  FR 
23108,  May  20,  1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  .  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  thes^deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary' 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all    niiital 
letters  the  title  "PROTEST  ".  ".MO  I  ION 
TO  INTERVENE",  'NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICATION,"  "COMPEllNG 
APPLICATION,  "  "CONfMENTS.- 
"REPLY  COM?4ENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  projecrt  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
tlie  name,  address,  and  telephone 
numt>er  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  compl\ 
with  the  requirements  of  18  CFR 
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385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  (heir  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  dot.iiments 
must  be  fded  by  providing  the  original 
and  the  number  of  copies  re<]uired  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropowei  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027.  at  the  above  address  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  ea(  h 
representative  of  the  applicant  spe«:ified 
in  the  particular  application.  A  copy  of 
all  other  Hlings  in  reference  to  this 
opplication  mu.st  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  sfr\u»  list  prepared  by  the 
Ckimmissien  in  this  pro<:eedinr,.  .n 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

E.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analvsis  at  this 
time;  thea-fore,  the  Commission  is  not 
now  requesting  comments, 
ntcommendations.  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  notify  all  persons  on 
the  ser\  ice  list  and  affected  resource 
agencies  and  Indian  tribes.  If  any  person 
v\  ishes  to  be  placed  on  (he  service  list. 
a  motion  to  intervene  must  be  filed  by 
the  spe<:ified  deadline  date  herein  for 
such  motions.  All  resoune  agem  ies  and 
Indian  tribes  that  have  official 
responsibilities  that  may  be  affected  by 
the  issues  addressed  in  this  pro<.eeding. 
and  persons  on  the  service  list  will  be 
able  to  Pile  comments,  terms  and 
conditions,  and  pres«.riptions  within  60 
days  of  .lie  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  within  105  days  from 
the  date  of  that  letter. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
•"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  proie<:t  numb«T  of  the 
application  to  which  the  filing 
responds:  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening:  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 


Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Projecl  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated;  September  2H.  1994,  Washington. 
DC. 

Lois  D.  Cashell. 
Sevrftary. 
IFK  Doc.  »4-;J4178  Filed  ^-29-94;  8:45  air| 
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[Docket  No  RP93-36-0001 

Natural  Gas  Pipeline  Company  of 
America;  Notice  ol  Informal  Settlement 
Conference 

.Septeiiitier  ;26.  1994 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Monday.  October 
3. 1994.  at  1:00  p.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  N.E..  Washington.  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  rate  design  issues  in 
the  above-referenced  docket.  The 
conference  will  continue  on  Tuesday, 
October  4.  1994.  if  necessary. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  betx)me  a 
party  must  move  to  intervene  and 
re<:eive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  David  R.  Cain  (2021  208-0917  or 
John  P.  Roddy  (202)  208-1176. 
Lois  D.  Cashell. 
St\rvtiiry: 
IFK  Doc.  94-24180  Filtrii  9-29-94;  8:45  am) 
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[Docket  No  CP94-789-000] 

Trunkline  Gas  Co.,  Notice  of 
Application 

.S.'ptemt)er  26. 1994. 

Take  notice  that  on  September  21. 
1994,  Trunkline  Gas  Company 
(Truckline),  P.O.  Box  1642.  Houston. 
Texas  77251-1642,  filed  a  request  with 


the  Commission  in  Docket  No.  CP94- 
789-000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale  two  4-inch 
diameter  liquid  transmission  laterals' 
lo<:ated  in  Vermilion  Block  26,  off.shore 
Louisiana,  to  Union  Oil  Company  of 
California  (UNOCAL),  all  as  more  fully 
set  forth  in  the  request  which  is  open  to 
(he  public  for  inspection. 

Truckline  proposes  to  sell  its  Laterals 
210B-1700  (approximately  1,390  feet 
long)  and  210B-1800  (approximately 
1,540  feet  long)  in  Vermilion  Block  26 
To  UNOCAL.  Following  abandonment 
Truckline  would  permanently 
disconnect  Lateral  2108-1700  (which 
runs  between  I'NOCAL's  Vermilion 
Block  26  B  platform  and  Trunkline's 
Vermilion  Block  T-2  platform)  and 
Lateral  210B-1800  (which  runs  between 
UNOCAL'S  Vermilion  Block  26  C 
platform  and  Trunkline's  Vermilion 
Bloc;k  T-2  platform)  from  its  system  and 
connect  the  two  laterals  on  the  T-2 
platform.  Trunkline  states  that  UNOCAL 
intends  to  use  the  laterals  to  move  low 
pressure  natural  gas  in  conjunction  with 
its  production  operations.  Trunkline 
proposes  to  sell  the  laterals  to  I'NOCAL 
for  $25,000  and  would  not  incur  any 
expenses  in  connecting  the  laterals  on 
the  T-2  platform.  Trunkline  also  states 
that  it  has  not  used  these  laterals  since 
1974. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  witb  reference  to  said 
application  should  on  or  before  October 
17,  1094.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  aa^ordance  with  the 
requirements  of  the  Commission's  Rules 
of  Pracrtice  and  Procedure  (18  CFR 
385.214  or  .385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  be<.ome  a  party,  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  act:ordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  cxmtained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NG,^  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc.  94-24181  Filed  9-29-94  ;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5082-4] 

Federal  Facilities  Environmental 
Restoration  Dialogue  Committee; 
Notice  of  Renewal 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Renewal  of  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee  Charter. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2)  and  the 
General  Services  Administration  rule  on 
Federal  Advisory  Committee 
Management.  41  CFR  part  101-6.  and 
after  consultation  with  GSA.  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  has 
determined  that  the  renewal  of  the 
Federal  Facilities  Environmental 
Restoration  Dialogue  Committee  is  in 
the  public  interest 

Tne  Committee  was  first  established 
in  1992  to  advise  the  federal 
government  on  policies  to  improve  the 
process  by  which  federal  facility 
environmental  restoration  decisions  are 
made,  such  that  these  decisions  reflect 
the  priorities  and  concerns  of  all 
stakeholders.  In  renewing  the 
Committee's  charter,  the  Administrator 
has  established  the  objective  of  refining 
and  further  developing  issues  related  to 
environmental  restoration  activities  at 
federal  facilities. 

The  Committee  will  consist  of  40-50 
members  to  be  appointed  by  the 
Administrator  to  assure  a  balanced 
representation  among  all  stakeholders 
involved  with  federal  facilities 
environmental  restoration. 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compliance 


with  provisions  of  the  Federal  Advisory 
Committee  Act.  Copies  of  the 
Committee's  revised  charter  will  be  filed 
with  appropriate  committees  of  the 
Congress  and  with  the  Library  of 
Congress. 

Inquiries  or  comments  may  be 
directed  to  Ms.  Marilyn  Null,  Office  of 
Solid  Waste  and  Emergency  Response, 
U.S.  Environmental  Protection  Agency. 
Washington,  D.C.  20460  or  telephone: 
202/260-5686. 

Dated:  September  22. 1994. 
Timothy  Fields,  Jr.. 

Deputy  Assistant  Administrator,  U.S.  EPA 
Office  of  Solid  Waste  and  Emergency 
Response. 

IFR  Doc.  94-24256  Filed  9-29-94;  8:45  am] 
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[FRL-S082-71 

Clean  Water  Act;  Contractor  Access  to 
Confidential  Business  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intended  transfer  of 
confidential  business  information  to 
contractors. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  intends  to  transfer  to  EPA 
contractors  and  subcontractors, 
technical  and  financial  confidential 
business  information  (CBI)  collected 
from  several  metals  forming,  finishing, 
and  fabricating  industries  including  the 
metal  products  and  machinery 
manufacturing,  maintenance  and 
rebuilding  industry.  Transfer  of  the 
information  will  allow  the  contractors 
and  subcontractors  to  assist  EPA  in 
developing  effluent  limitations 
guidelines  and  standards  under  the 
Clean  Water  Act  (CWA)  for  the  metal 
products  ai'.r  machinery  industry.  The 
information  being  transferred  was 
collected  under  the  authority  of  section 
308  of  the  Clean  Water  Act.  interested 
persons  may  submit  comments  on  this 
intended  transfer  of  information  to  the 
address  noted  below. 

DATES:  Comments  on  the  transfer  of  data 
are  due  October  11,  1994. 
ADDRESSES:  Comments  may  be  sent  to 
Janet  Goodwin,  Engineering  and 
Analysis  Division  (4303), 
Environmental  Protection  Agency, 
Washington.  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Goodwin  at  the  above  address  or 
at  (202)  260-7152. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
previously  transferred  to  its  contractor 
Radian  Corporation  of  Hemdon, 
Virginia  (and  subcontractors) 


information,  including  confidential 
business  information  (CBI).  concerning 
the  metal  products  and  machinery 
industry  collected  under  the  authority 
of  the  Clean  Water  Act  section  308. 

The  information  transferred  included; 
Questionnaire  data  collected  during  a 
two  phase  survey  of  the  metal  products 
industry;  the  first  phase  consisted  of  the 
screener  questionnaire  or  the  "mini-data 
collection  portfolio  (mdcp)  which  was 
conducted  in  1990  (OMB  No.  2040- 
0148);  the  second  phase  was  a  more 
detailed  questionnaire  or  data  collection 
portfolio  (dcp)  that  was  sent  in  1991  to 
a  randomly  selected  sample  identified 
through  the  responses  to  the  mdcp 
(OMB  No.  2040-0148).  EPA  also 
transferred  site  visit  and  field  sampling 
data  collected  during  1990  through 
1993.  In  addition.  Radian  has  received 
similar  records  and  data  developed  in 
support  of  the  following  effluent 
guidelines  regulations; 

•  Porcelain  Enameling  (data 
collection  1977  through  1979), 

•  Coil  Coating  (data  collection  1977 
through  1979). 

•  Aluminum  Forming  (data  collection 
1978  through  1981), 

•  Battery  Manufacturing  (data 
collection  1978  through  1983). 

•  Copper  Forming  (data  collection 
1978  through  1979). 

•  Electroplating  (data  collection  1974 
through  1979). 

•  Metal  Finishing  (data  collection 
1974  through  1979), 

•  Metal  Molding  and  Casting  (data 
collection  1977  through  1983). 

•  Nonferrous  Metals  Forming  and 
Metal  Powders  (data  collection  1983 
through  1985), 

•  Nonferrous  Metals  Manufacturing. 
Phases  I  and  II  (data  collection  1978 
through  1985). 

•  Plastics  Molding  and  Forming  (data 
collection  1980  through  1987).  and 

•  Hot  Dip  Coating  Subcategory  of  the 
Iron  and  Steel  regulation  (data 
collection  1986)." 

Radian  has  also  received  files 
gathered  during  studies  of  the  berj-llium 
copper  forming  industry  (data  collection 
during  1986),  the  platemaking  industry' 
(data  collection  during  1984),  and  the 
printing  and  publishing  industry  (data 
collection  1977  through  1979).  EPA 
determined  that  this  transfer  was 
necessary  to  enable  the  contractor  and 
subcontractors  to  perform  their  work 
under  EPA  Contract  No.  68-CO-0005 
and  related  subcontracts  by  assisting 
EPA  in  developing  effluent  limitations 
guidelines  and  standards  for  the  metal 
products  and  machinery  industry. 
Notice  to  this  effect  was  provided  to  the 
affected  companies  at  the  time  the  data 
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was  collected  or  through  Federal 
Resiiiter  notice. 

Today,  EPA  is  givinx  notice  that  it  has 
entered  into  a  new  contract  No  fiH-C4- 
()024  with  Radian  Corporation  of 
Hemdon.  VA  and  Radian  Corp.  has 
entered  into  additional  contra(  ts  with 
its  sub<:onlractors:  Westat,  Inc.  of 
Rockville,  MD;  Amendola  Engineering, 
Inc.  of  Lakewood.  OM;  CAl  Engineering 
of  Oakton,  VA;  Information  Systems 
Solutions  Intentational,  Inc.  of  Vienna, 
VA  and  Marasco  Newton  Group,  Inc.  of 
Arlington,  VA.  to  develop  effluent 
limitations  guidelines  and  standards  for 
the  metal  products  and  machinery 
phase  I  industry.  The  effective  date  of 
the  new  contract  is  CXiober  1.  1994. 
Radian  Corp.  will  provide  technii^l 
support  such  as  completion  of  the 
public  docket  for  the  proposed 
rulemaking  and  completion  of  the  work 
on  the  draft  proposed  technical 
development  document.  The  contractor 
shall  ai.<:o  provide  support  on  post 
proposal  efforts,  including  assisting 
with  public  meetings,  responding  to 
cnmments.  Tilling  data  gaps  that  arise 
through  comments  on  the  propo.sed 
nile.  and  assisting  with  the  as.sembly  of 
the  rulemaking  record  for  the  final  rule. 

The  subcontractors  will  assist  the 
prime  by  providing  specific  expertise. 
Westat,  Inc.  will  assist  with  any  surveys 
that  may  be  required  in  future  work, 
data  management  and  statistical 
analysis.  Amendola  Engineering.  Inc. 
will  provide  assistance  in  pollution 
prevention  and  water  pollution  control. 
CAI  Engineering  provides  metal 
products  industrial  wastewater  and 
hazardous  waste  engineering  experti.se, 
surface  treatment  process  design  and 
pollution  prevention  e)tper1ise  and 
wastewater  treatment  system  design 
expertise.  Information  Systems 
Solutions  International,  Inc.  offers 
information  and  data  manngentent 
services  and  Marasco  Newton  (]roup. 
Inc.  provides  information  management 
services. 

In  accordance  with  40  CFR  part  2, 
subpart  B,  the  previously  collected 
information  described  above  (including 
confidential  business  information)  will 
be  transferred  to  Radian  Corp.  EP.A  has 
determined  that  this  transfer  is 
necessiiry  to  enable  the  contractor  to 
perform  their  work  under  KPA  r^intract 
No.  68-C4-0024. 

The  metal  products  and  machinery 
manufacturing,  rebuilding  and 
maintenance  industry  finani:ial  and 
et.onomic  data  that  were  colle<;ted 
through  the  dcp  survey  in  1991  (UMB 
No.  2040-0148)  was  transferred  to  Abt 
A.ssoi:iates  under  Contract  No  6»-0)- 
0()8U,  which  will  expire  September  30, 
1994.  In  accordance  with  40  CPK  part  2, 


subpart  B,  the  previously  collected 
information  described  above  (including 
confidential  business  information)  w  ill 
be  transferred  to  ERG,  Contract  No.  68- 
C.1-0.102.  ERG  has  sub«:ontraclpd  with 
Abt  Associates  to  conduct  the  economic 
analysis  for  the  metal  products  and 
machinery  industry.  EPA  has 
determined  that  this  transfer  is 
necessary  to  enable  the  contracior  to 
perform  their  work  under  EPA  contract 
No.  68-C3-O302. 

Anyone  wishing  to  comment  on  the 
above  matters  must  submit  comments  to 
the  address  given  above  by  October  11, 
1994. 

Dafpd:  S4i|)lemlK!r  26. 1994. 
Mark  A.  Luttner. 

Actinfi  Deputy  Assistant  Administrator  for 
Water 

jFR  Doc.  94-24254  Filed  9-29-94.  8:45  am) 
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[FRL-6082-3] 

Public  Water  Supply  Supervision 
Program;  Program  Revision  for  the 
State  of  Alaska 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Alaska  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Alaska 
has  adopted  drinking  water  regulations 
for  total  coliforms  and  the  treatment  of 
surface  water.  EPA  has  determined  that 
these  sets  of  State  program  revisions  are 
no  less  stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 
All  interested  parties  mav  request  a 

Eublic  hearing.  A  request  t'  r  public 
caring  must  be  submitted  by  October 
31,  1994  to  the  Regional  Administrator 
at  the  addres-s  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
Oi.tober  31,  1994,  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  October  31, 1994. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing:  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 


determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  reque.'it;  or.  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
in.spe*  lion  between  the  hours  of  8:00 
a.m.  and  4  30  p.m.,  Monday  through 
Friday,  at  the  following  offices: 

Department  of  Environmental 
Conservation  (DEC).410  Willoughby 
Avenue,  suite  105,  Juneau,  Alaska 
99801. 

DEC  South  Central  Regional  Office, 
3601  C  Street,  suite  1334,  Anchorage, 
Alaska  99503. 

DEC  Northern  Regional  Office,  1001 
Noble  Street,  suite  350,  Fairbanks, 
Alaska  99701. 

DEC  Pipeline  Corridor  Regional 
Office,  411  West  4th  Avenue,  suite  2C, 
Anchorage,  Alaska  99501. 

Environmental  Protection  Agency, 
Region  10  Library,  1200  Sixth  Avenue, 
Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Marshall,  EPA.  Region  10, 
Ground  Water  and  Drinking  Water 
"Branch,  at  the  EPA  address  provided 
above,  telephone  (206)  553-1890. 

Datpd;  S«ptcraber  22,  1994 
Carol  Rushin, 

Acting  Regional  Administrator. 
|FR  D<)c  94-24257  Filed  9-29-94;  8.45  amj 
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[ER-FRL-4715-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  12,  1994  through 
September  16, 1994  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  A<1 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
(an  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  the 
Federal  Register  dated  April  8,  1904  (59 
FR  ir,807). 

Draft  E1S« 

ERP  No.  D-AFS-K65163-CA  Rating 
EC2,  Oregon  Creek  Ecosystem 
Management  Projeci,  Implementation, 
Tahoe  National  Forest,  Downieville 


Federal  Register  /  Vol.  59,  No.  189  /  Friday,  September  30,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  189  /  Friday.  September  30.  1994  /  Notices 


49925 


Ranger  District,  Yuba  and  Sierra  • 
Counties,  CA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  project 
impacts  to  water  and  air  quality,  as  well 
as  insufficient  consideration  in  the 
document  to  mining  activities  and 
activities  on  non-Federal  lands.  EPA 
expressed  particular  concern  regarding 
potential  cumulative  impacts  from  the 
proposed  management  proposals, 
mining  activities,  and  actions  on  non- 
Federal  lands. 

ERP  No.  D-AFS-L65231-ID  Rating 
EC2,  Charlie  Tyson  Ecosystem 
Management  Project,  Implementation, 
Idaho  Panhandle  National  Forests,  St. 
Maries  Ranger  District,  Charlie  Creek, 
Benewah  County,  ID. 

Summary 

EPA  expressed  environmental 
c:oncem  about  fish  habitat  and 
recommended  that  the  preferred 
alternative  adopt  a  combination  of  forest 
health  measures  proposed  in  Alternative 
B  and  C. 

ERP  No.  D-COE-D28012-VA  Rating 
EC2.  Henrico  County  Water  Treatment 
Plant  (WTP),  Construction  and 
Operation,  James  River  Water  Supply 
Intake.  Henrico,  Goochland  and 
Hanover  Counties,  VA. 

Summary 

EPA  expressed  environmental 
concern  that  the  project  was  being 
developed  prior  to  the  completion  of  the 
James  River  Management  Plan  and 
recommended  that  any  permit  issued 
include  appropriate  conditions  that 
would  require  the  incorporation  of  the 
Plan  into  its  design.  A  more  detailed 
discussion  of  water  needs,  cumulative 
impacts.  City  of  Richm.ond  withdrawals, 
and  canal  diversions  was  requested. 
Conditions  on  withdrawals  and  wetland 
compensation  were  recommended. 

ERP  No.  E^-COE-K36110-CA  Rating 
EC2.  Petaluma  River  Flood  Control 
Improvements,  Implementation,  City  of 
Petaluma,  Sonoma  County,  CA. 

Summary 

EPA  expressed  environmental 
concerns  pertaining  to  proposed 
mitigation,  potential  water  quality 
impacts,  hazardous  waste  management, 
and  cumulative  impacts  from  proposed 
upstream  projects.  EPA  urged  the  Army 
Corps  to  continue  to  explore  flood 
control  techniques  which  minimize 
impacts  to  the  aquatic  environment  and 
enhance  water  quality  and  river 
resources. 

ERP  No.  D-DOE-L09805-00  Rating 
ECl,  Business  Plan  to  Operate  Electric 


Utility  Market,  Transmission  Services 
and  Fish  and  Wildlife  Activities, 
Funding  and  Implementation.  WA,  OR, 
ID.  CA,  NV.  AZ,  MT,  WY,  UT,  NM  and 
British  Columbia. 

Summary 

EPA  recommended  that  BPA  re-visit 
selection  of  market-driven  alte.Tiative  as 
proposed  action  and  further  evaluate 
compatibility  of  the  alternative  with 
conservation  resource  protection  goals 
and  policies. 

ERP  No.  D-FHVV-L40193-ID  Rating 
LO.  Sandpoint  North  and  South  (NH- 
IR-F-CM-51 16(68))  Projects, 
Construction,  US  95  (Milepost  466.8  to 
Milepost  4786),  Funding  and  COE 
Section  404  Permit,  City  of  Sandpoint, 
Bonner  County,  ID. 

Summary 

EPA  agrees  that  substantial  direct  and 
indirect  effects  were  avoided  with  the 
rejei;tion  of  the  "West"  Alternative, 
therefore  EP.'\  had  no  objections  with 
the  proposed  action. 

Final  EISs 

ERP  No.  F-AFS-L65146-ID.  Van 
Camp  Timber  Sales  and  Winter  Range 
Improvements,  Road  Construction.' 
Reconstruction.  Implementation, 
Clearwater  National  Forest,  Lochsa 
Ranger  District.  Idaho  County.  ID. 

Summary 

EPA  provided  no  formal  written 
comments.  EPA  had  no  objection  to  the 
preferred  alternative  as  described  in  the 
EIS. 

ERP  No.  F-APH-A82124-00,  Logs. 
Lumber  and  Other  Unmanufactured 
Wood  Articles  Importation, 
Improvements  to  the  existing  system  to 
Prohibit  Introduction  of  Plant  Pests  into 
the  United  States. 

Summary 

EPA  was  concerned  that  the  rule,  as 
proposed,  does  not  specifically  plan  for 
the  development  of  alternatives  to 
methylbromide,  a  knowTi  ozone 
depleting  substance  currently  planned 
to  be  phased  out  of  use  bv  the  EPA. 

ERP  No.  F-BLM-K60023-CA,  Rail- 
Cycle-Bolo  Station  Class  III 
Nonhazardous  Waste  Landfill  Project, 
Construction  and  Operation,  Federal 
Land  Exchange  and  Right-of-Way 
Grants,  San  Bernardino  County,  CA. 

Summary 

The  final  EIS  satisfactorily  responded 
to  EPA's  prior  comments,  therefore  EPA 
had  no  objection  to  the  proposed  action. 

ERP  No.  F-DOE-L05205-00, 
PacifiCorp  Capacity  Power  Sale  Contract 
for  1100  Megavwatts  (MW)  Long-Term 


Contract  for  Peaking  Capacity, 
Implementation,  WA,  OR.  ID.  MT,  WY, 
UT.  CO,  CA.  NV,  AZ,  NM  and  British 
Columbia. 

Summary 

EPA  provided  no  formal  v,  ritten 
comments  and  had  no  objection  to  the 
preferred  alternative  as  described  in  the 
EIS. 

ERP  No.  F-FHW-K40201-AZ,  Red 
Mountain  Freeway  (Loop  202) 
Transportation  Facility,  Construction 
from  Salt  River  between  the  Price 
Freeway  on  the  west  and  AZ-87  on  the 
ea.st,  COE  Section  404  and  NPDES 
Permits,  Phoenix  Metropolitan  Area, 
Maricopa  County,  AZ. 

Summary 

Review  of  the  final  EIS  was  not 
deemed  necessary.  No  formal  comment 
lettar  was  sent  to  the  preparing  agency. 

ERP  No.  FS-COE-K32023-HI, 
Maalaea  Harbor  Improvements  for  Light- 
Draft-Vessels,  Entrance  Channel 
Realignment  and  Breakwater 
Modification,  Updated  Information, 
,  Island  of  Maui,  Maui  County,  HI. 

Summary 

Re\  iew  of  the  final  EIS  was  not 
deemed  necessary".  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  FS-FHW-D40072-VA,  VA- 
234  Bypass  Corridor  Transportation 
Improvement,  VA-619  at  Independent 
Hill  to  US  15  at  Woclsey,  Updated  and 
New  Information,  Funding,  City  of 
Manassas,  Prince  William  County,  VA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  traffic  estimates  and 
recommended  further  analysis  be  done. 
EPA  also,  requested  additional  noise 
and  habitat  terrestrial  mitigation 

Dated:  September  27, 1994. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
IFR  Doc.  94-24277  Filed  9-29-94:  8  45  am! 
BILUNG  COOC  6M0  60  U 


[ER-FRL-4715-7] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  September  19. 
1994  Through  September  23,  1994 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  940368.  Final  EIS,  FHW,  NY, 

Long  Island  Expressway  (1-495)/ 

Sea  ford  -  Oyster  Bay  Expressway 
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(NY-135)  Iiiten;hange  Project. 
Improvements  between  Exit  43  South 
Oyster  Bav  Rond  to  Exit  4fi  Sunnyside 
Boulevarrl.  Funding?  and  NFDES 
Permit,  Town  of  Ovster  Bay.  Na.ssaii 
County.  NY,  Due:  October  31.  10<14. 
Contail:  Howard  )  Brown  (.SIR)  472- 
.3616 

f:iS  No.  940395.  Final  EIS.  AFS.  CA. 
Hamm — Hasloe  Rt^forestation  Projei;!. 
Implementation.  .Scinislaus  National 
Forest.  Groveland  Fanner  District. 
Tuolume  and  Mariposa  Counties,  CA. 
Due:0<;tober.ll.  l'J<»4.  Contact:  Herb 
Hahn  (20<»)  962-7825 

EIS  No.  940396.  Draft  EIS.  DOA.  MD. 
Beltsvilie  Agricultural  Resean.h 
Center,  Construction  of  Office 
Complex.  Site  Selection.  Prince 
George's  Cuunty.  MD.  Due:  November 
14.  1994.  Confa(  t:  Michael  Sazonov 
(202)  72t>-2804 

EIS  No  940397.  Final  Supplement. 
NOA.  NC.  VA.  FL,  Coral  and  Coral 
Reefs  Fishery  Managemt'nt  Plan. 
Updated  Information.  Amendment  2 
of  the  Ciulf  of  Mexi«;o  and  South 
Atlantic,  Due:  Ortobt«r  31.  1994. 
Contact:  RolKuul  A  Schmitten  (301) 
713-2239 

EIS  No  04039H.  Drn!t  ELS.  FHA,  WV. 
Spring  Hills  SubdiviMon  Housing 
Project.  Qinstruction,  Funding. 
Charlestov.n.  VVV.  Due:  November  14. 
1994.  Contact:  Robert  D.  Lewis  (304) 
291-4248 

EIS  No.  940399.  Draft  EIS.  FHW.  MO, 
US  160  Improvements.  US  60/ 
Sunshine  Street  to  the  James  River 
Freeway.  Funding  .ind  COE  Section 
404  Permit.  Greene  County.  MO.  Due: 
November  14.  1994.  Conta(.t:  Donald 
Newmann  (314)  636-7104 

EIS  No.  940400.  Final  EIS.  AFS/BLM/ 
NOA.  AK.  Exxon  Valdez  Oil  Spill 
Restoration  Plan  Programmatic  EIS, 
Implementation,  Prince  William 
Sound.  Gulf  of  Ala.ska.  AK.  Due: 
October  31.  1994,  Contact:  Rod  Kuhn 
(907) 278-8012 
The  US  Department  (;f  Agriculture  s 

Forest  Servit:e.  US  Department  of  the 

Interior's.  Bureau  of  Land  Management 

and  thp  US  Department  of  Commerces. 

National  CX;eanic  and  Atmospheric 

Administration  are  |oint  Lead  Agencies 

for  this  projec.t. 

EIS  No  940401.  Draft  ELS.  BLM.  AZ. 
Cypus  Tohono  Open  Pit  Mine 
Expansion  Pro)e«.t.  Plan  of  Operation 
Approval  and  Drilling  Permit. 
Implementation.  Tohono  Oodham 
Nation,  Papago  Indian  Reservation. 
Pinal  County.  AZ.  Due  November  30. 
1994,  Contact:  Paul  ]  Buff  (602)  780- 
8090 

EIS  No.  940402.  Draft  EIS.  AFS,  MT. 
Running  Wolf  Timber  Sales. 


Implementation,  Lewis  and  Clark 
National  Forest.  Judith  Ranger 
District.  Stanford.  Judith  Basin 
County.  MT.  Due:  November  14.  1994. 
Contact:  Rick  M.  Abt  (406)  .S66-2292 

EIS  No.  940403.  Final  EIS.  FHW.  WY. 
US  14/16/20  Highway  Improvements. 
Cody  to  Yellowstone  National  Park 
Highway.  Funding  and  COF;  Section 
404  Permit.  Shosbone  National  Forest, 
Park  County.  WY.  Due:  October  31. 
1994.  Contact:  Galen  Hesterberg  (307) 
772-2101 

EIS  No.  940404.  Draft  EIS.  FHW.  PA. 
PA-0322  (Section  BOl) 
Transportation  Corridor. 
Improvements  from  PA-06.'j.S  to  Mt. 
Pleasant.  Funding  and  COE  Section 
404  Permit.  Mifflin  County.  PA.  Due: 
November  23.  1994.  Contact:  Manuel 
A.  Mark  (717)  782-3461 

EIS  No.  940405.  Draft  EIS.  UAF,  MA. 
Fort  Devens  Army  Installation 
Disposal  and  Reuse.  Implementation. 
Worcester  and  Middlesex  Counties. 
MA.  Due:  November  14.  1994. 
Contact:  Lewis  Walker  (703)  695-7824 

EIS  No.  940406.  Final  EIS.  COE.  LA. 
West  Bank  of  the  Mississippi  River 
Hurricane  Protection  Plan. 
Implementation,  east  of  the  Harvey 
Canal,  New  Orleans,  LA,  Due:  Octoh>er 
31.  1994.  Contact:  Brett  Herr  (504) 
862-2495 

EIS  No.  940407.  Draft  EIS.  FTA.  CA, 
South  Sacramento  Corridor,  Transit 
Improvements.  Funding.  Sacramento. 
Yolo.  EL  Dorado  and  Placer  Counties, 
CA.  Due;  November  14, 1994.  Contact: 
Walter  W.  Strakosch  (415)  744-3116 

EIS  No.  940408,  Final  EIS,  AFS,  AK. 
Ushk  Bay  Timber  Sale.  Availability  of 
Timber  to  the  Alaska  Pulp  Long-Tenn 
Timber  Sale  Contract.  Timber  .Sale 
and  Road  Constnirtion, 
Implementation,  Tonga-s  National 
Forest.  Chichagof  Island.  .^K.  Due: 
0<:tober  31,  1994.  Contact;  Michael  J. 
Weber  (907)  747-6671 

EIS  No.  940409.  Final  EIS.  DOE.  NV, 
Pinon  Pine  Coal-Fired  Power  Project, 
Construction,  Operation  and 
Maintenance,  Funding.  Tracy  Power 
Station,  Storey  County,  NV.  Due: 
Ck:tober  31.  1994,  Contact;  Snellen 
Van  Ooteghem  (304)  284-5443 

Amended  Notices 

EIS  No.  940354.  Draft  EIS.  COE.  MO. 
ND,  SD,  NB.  L\.  KS.  Missouri  River 
Master  Water  Plan  Operation. 
Multipurpose  Project.  SD,  NB.  lA, 
MO.  Due  December  01.  1994, 
Contact:  Lawrence  Cieslik  (402)  221- 
7360 

Published  FR— 9-2-94— Due  Date 
Correction. 


Dated:  September  27. 1994. 
Richard  E.  Sanderson, 

Directnr.  Office  of  Federal  Activities. 

jFR  Dtic.  94-24279  Filed  9-2»-94.  8 :4.'i  umj 

BILLtNG  CODE  «i«0-60-U 


[FRL  5082-7] 

Clean  Air  Act  Advisory  Committee 
Notice  of  Meeting 

SUMMARY:  The  Environmental  Prote*:tion 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19, 1990  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with  the 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Advisory  Committee  shall  he 
consulted  on  economic  environmental, 
technical,  s<:ientific.  and  enforcement 
policy  issues. 

OPEN  MEETING  NOTtCE:  Pursuant  to  5 
use.  2  Section  10(a)(2).  notice  is 
hereby  given  that  the  Clean  Air  Act 
Advisory  Committee  will  hold  its  next 
open  meeting  on  Friday.  October  14 
from  8:30  a.m.  to  3:30  p.m..  at  the 
Sheraton  Grand  Hotel.  2525  West  Loop 
South  in  Houston,  Texas.  Seating  will 
be  available  on  a  first  come,  first  served 
basis.  The  three  sub-committees  of  the 
CAAAC  (Permits/NSR/Toxics 
Integration,  Economic  Incentives  and 
Regulatory  Innovation  and  Linking 
Energy,  Transportation  and  Air  Quality 
Concerns)  will  be  conducting  meetings 
at  the  Sheraton  Grand  Hotel  on 
Thursday,  October  13.  beginning  at  4:00 
p.m. 

The  full  committee  meeting  will 
include  reports  from  the  sub-committee 
meetings,  as  well  as  a  discussion  of 
EPA's  toxics  strategy  for 
implementation  and  discussions  on 
national  environmental  justice  issues. 
Mayor  Bob  Lanier  will  welcome  the 
committee  to  Houston  at  8:45  a.m.  on 
Oc.tober  14,  and  Mr.  John  Hall. 
Chairman  of  the  Texas  Natural  Resource 
Conservation  Commission  will  address 
the  committee  at  12:30  p.m.  that 
afternoon. 

INSPECTION  OF  COMMITTEE  DOCUMENTS: 
The  committee  agenda  and  any 
doc:uments  prepared  for  the  meeting 
will  be  publicly  available  in  Houston. 
Thereafter,  these  documents,  together 
with  the  CAAAC  meeting  minutes  will 
be  available  for  public  inspection  in 
EPA  Air  Docket  Number  A-94-34  in 
Room  1300  of  EPA  Headquarters  401  M 
Street,  S.W..  Washington.  DC. 
FOR  FURTHER  INFORMATION  concerning 
this  meeting  of  the  CAAAC  please 
contact  Karen  Smith.  Office  of  Air  and 
Radiation.  US  EPA  (202)  260-6379.  FAX 
(202)  260-5155,  or  by  mail  at  US  EPA. 


Office  of  Air  and  Radiation  (Mail  Code 
6101).  Washington.  D.C.  20460. 

Dated:  September  23. 1994. 

Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

jFR  Doc  94-24255  Filed  &-29-94:  8:45  ami 
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Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 


(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
December  29, 1994,  orders  will  be 
issued  cancelling  all  of  these 
registrations. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703) 305-5761. 


SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

11.  Intent  to  Cancel 

This  notice  announces  receipt  by  the 
Agency  of  requests  to  cancel  some  40 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1. 


Table  2.  —  Registrations  with  Pending  Requests  for  Cancellation 


Registration  No. 


000059-00196 
000100-00627 

000239-02416 
000352-00421 

000352-00422 

000499-00276 

000802-00584 
000875-00160 
000909-00097 
00093&-00060 

001624-00003 
001624-00094 
001769-00315 

001769-00357 

001769-00353 
001769-00364 
001769-00366 


001839-00148 

001839-00153 
001864-00005 


Product  (Mame 


Atroban  Insectlctde  Ear  Tag  X  20 
Dual  15G  Herbicide 

Slug-Geta  Snail  &  Slug  Bait 

1%  Hexazinone  Liquid  Weed  Killer 

1 .25%  Hexazinone  Liquid  Weed  Killer 

Whitmire  Mesurol  PT  1700  Total  Release  In- 
secticide 

Lilly /Miller  Tomato  Fruit  Set 

Malacorse 

Cooke  Tomato  Plus 

Conven-A-Cior  Brominating  Granules 

20  Mule  Team  Concentrated  Borascu 
Borax  for  Fomes  Armosus  Control 
DuaFCide 

Drop  Dead 

RF90064A 

RF90064B 

RF90358  (Germ  Guard)  Toilet  Seat  Disinfect- 
ant 


Douglas  DC-2200  Bowl  Cleaner 


Rolar  Brand  34  Iodine  Sanitizer 


Cen-Pe-Co    Soothing    Protective    Face    Fly 
Treatment 


Chemical  Name 


Cyclopropanecartwxylic  acid,  3-(22-dichloroethenyl)-2,2-dimethyl- 

2-Chloro-A/-(2-ethyl-6-metriylpheny))-/V-(2-methoxy-4- 
methylpheny  I  )acetam»d 

4-(Methylthio)-3,5-xylyl  methytcarbamate 

3-Cyclohexyl-6-(dimethylamino>-1  -methyt-1 .3.5-tria2tne-2.4(1  H.    3H)- 
dione 

3-Cyclohexyl-6-(dimethylamino)-l  -methyl-1 ,3,5-tria2ine-2.4(l  H.    3H)- 
dione 

4-(Methylthio)-3,5-xylyl  methylcarbamate 

4-Chlorophenoxyacetic  aad 

0,0-Dimethyl  phosphorodittnoate  of  diethytmercaptosuccinate 

4-Chlorophenoxyacetic  acid 

Sodium  bromide 

Sodium  dichloroisocyanurate  dihydrate 

Boron  sodium  oxide  (B4Na207)  (1330-43-4) 

Borax  (B4Na2O7.10H2O)  (1303-96-4) 

(5-Benzyl-3-furyl)methyt  2,2-dimethyl-3-(2- 

methylpropenyl)cyclopropanecaftx)xylate 

2-Methyl-4-oxo-3-(2-propenyl)-2<yclopenter>- 1  -yl-d-trans-2,2- 

dimethyl- 
Cyclopropanecartx)xylic  acid,  3-(2,2-dk;h»oroetr>enyt)-2,2-dimethyl- 

5-Bromo-3-sec-butyl-6-methyluracil 

5-Bromo-3-sec-butyl-6-methyluracil 

Alkyl*    dimethyl    benzyl    ammonium    cbkxide    •(60%Ci4,30%Cifc, 

5%C,«.  5%C,:) 
Alkyl*  dimethy)  ethyOjeruyl  ammonium  chlonde*(50*/oC.',   iO%Ci4. 

17%C,^.  3%C,.) 
Hydrogen  chtoride 
Alkyf*   dimethyl   benzyl   ammonium   chlorkJe    *(50%Ci4.   40%Cij. 

10%C,^) 

Nonylphenoxypolyethoxyethanol  -  todtne  comptex 
Phosphoric  acid 

Dipropyt  isoonchomeronate 

W-Ocr/t  bicycioheo^eoe  dicait)oximide 


il009H 


Ftfk^c 


il     Dooictof-     /     \/^l      c:n      \lr\      1  QO     /     C-;^" 


Federal  Register  /  Vol  59.  l.u.  189  /  Friday,  September  30,  1994  /  Notices 


49929 


49928 


Federal  Register  /  Vol    59.  No.   189  /  Friday.  Spptembrr  30,   1994   /  Notiros 


Federal  Register  /  Vol.  59,  Uu.  189  /  Friday.  September  30.  1994  /  Notices 


49929 


TABLfc  2.  —  RfcoISI RATIONS  AiTH  PENDING  REQUcSTS  f-OR  CANCELLATION — Continued 


Registration  No. 


001864-00011 


001864-00012 


001864-00014 


006664-00018 
007001-00292 

00700' -00340 

010370-00063 
010370-00238 
010370-00266 
011694-00027 


034704-00633 

034704-00702 
044716-00001 
049074-00005 
050534-00040 

050634-00123 

050534-00124 

050534-00137 

050534  MS-90-0014 

064745-00001 


Product  Name 


New  Cen-Pe-Co  NeverLrte  Stock  Sfxay 


Cen-Pe-Co  New  Cattle  Oil 


CervPe  Co  Super  100  Bran  arnJ  Stock  Spray 


Sanipof  Porcelain  Cleaner  and  Disinfectant 
Grass  &  Weed  Killer 

Borocil  'V  A  Granular  Grass  &  Weed  KiDef 

Fords  Bof-Kill  Roacti  Powder 
Superior  Brand  Roach  &  Ant  Bait-Gel 
Ptiaraoh  Ant  Piper 
Oymoo  Bowl  Kleen  200 


Butyiate  10  G  Selective  Hert>ode  (or  Field, 
Sweet  and 

Clean  Crop  Butylate  6  7ec 

Fearing  Insecticide  Ear  Tags 

Michiin  Malathion  EC 

Post-Emerge  Grass  &  Weed  Killer  and  Lawn 
Rerxjvatof 

Crop  Rider  20%  Aqua  Granular 
Crop  Rider  "45" 
2,4-D  20%  Terra  G 
Dacarmne  4D  Weed  Killer 

Three  Elephant  Tronatxir 


Chemical  Name 


•(50%C,4,    40*loC,:. 


(Butylcartxtyl)(6-propylpiperonyl)  ether  80^b  ar»d  related  compounds 

20% 
Pyrethrins 

Dipropyl  isocinchomeronate 

AWDctyl  btcyctohepfene  dicartwximide 

(Butylcart>tyl)(6-pfopylpiperonyl)  ether  80%  and  related  compounds 

20% 
Pyrethrins 

Dipropyl  isocinchomeronate 

AKXfyl  txcycloheptene  dicartwximtde 

0,Q  Dimethyl  pnosp^orodithioate  of  diethylmercaptosuccinate 

Dipropyl  isocinchomeronate 
AiWDctyl  tjcycloheptene  dtcartxjximlde 

(Butylcart>(tyi)(6-propylpiperonyl)  ettier  SO'^'o  and  related  compounds 
20% 

Pyrethrins 

Hydrogen  chloride 

Alkyl'    d:methyl    benzyl    ammonium    chloride 
10%C,^) 

Sodium  metatorate  (NaB02) 
3-(3.4-Dicrik)fophenyl)-l.i-dimethylurea 
Sodium  chkxate 

Sodium  metaborate  (NaB02) 
5-Bromo-3-sec  txJtyl-6-methyluractl 

Boric  acid 

Boric  acid 

Bone  acid 

Hydrogen  chloride 

Alkyl"    dimethyl    benzyl    amrrronium    chloride    •(60%Ci4,    30<!W;,^ 

5%C,«.  5%C,;) 
Alkyl*  dimethyl  ethylbenzyl  ammonium  chtoride  •(68%Ci.-.  32<!'bC,0 

S  Ethyl  dusobutytthKxarbamate 

SEthyl  diisobutytthiocarbamate 

Cyclopropanecartioxyiic  acid.  3-(2,2-dtchloroefhenyl)-2.2-dimefhyl- 

O.O-Dimethyl  phosphorodithioate  of  diethylmercaptosuccinate 

Cacodylic  acid 

Cacodylic  acid,  sodium  salt 

Acetic  acid.  (2.4-dichlofophenoxy)-2-ethylhexylester 
Acetic  acid.  (2.4-dichlorophenoxy)-2-ethylhexylester 
Acetic  acid.  (2,4-dichlorophenoxy)-2-ethylhexylestei 
2,4-Dichlorophonoxyacetic  acK) 

Ai/-0ievl-1 .3-propylenediamine  2,4-dichk)rophenox, acetate 
Boron  sodium  oxide  (B4Na207),  pentahydrate 


Unless  a  request  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  this  notice,  orders  will  be  issued 
-.anceilinK  a''  of  these  registrations.   Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
j'    j/°"'^''  I       applicatile  registrant  dire<.tly  during  this  90-day  period.  The  following  Table  2  includes  the  names 
ind  addres.ses  of  record  for  all  registrants  of  the  products  in  Table  1.  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 

Con> 

)any  No 


000059 
000100 
000239 
000352 


Company  Name  and  Address 


Coopers  Animal  Health  Inc..  Director  of  Regulatory  Affairs.  421  E.  Hawley  St.  Mundelem.  IL  60060. 
Oba-Geigy  Corp  ,  Box  18300.  Greensboro.  NC  27419. 

Solaris  Group.  The  A  Div  of  The  Agricultural  Group  of  Monsa.  Box  5006,  San  Ramon.  CA  94583. 
E.  I  Du  Pont  De  Nemours  &  Co  .  Inc  .  Barley  Mill  Plaza.  Walkers  Mill.  Wilmington,  DE  19880. 


TABLE  2.  —  REGISTRANTS  REQUESTING  VOLUNTARY  CANCELLATION— Continued 


EPA 

Com- 
pany No. 


000499 
000802 
000675 
000909 
000935 
001524 
00 '769 
031839 
001864 
00S564 
0C7001 
010370 
0116S4 
034704 
044716 
C49074 
050534 
064745 


Company  Name  and  Address 


Whitmire  Research  Laboratories,  Inc.,  3568  Tree  Ct.,  Industrial  Blvd.  St  Louis.  MO  63122. 

Chas  H.  Lilly  Co.,  7737  N.E.  K.llmgsworth,  Portland,  OR  97218. 

Diversey  Corp.,  12025  Tech  Center  Dr.  Livoria.  Ml  48150. 

Cooke  Laboratory  Products,  Subsidiary  of  The  Chas.  H.  Ully  Co.,  7737  N.E.  Killingsworth.  Portland,  OR  97218. 

Occidental  Chemical  Corp.,  Development  Center,  V-81  Box  344,  Niagara  Falls.  NY  14302. 

U.S.  Borax  Inc.,  Occupanonal  Heaitn  &  Product  Safety,  26877  Tourney  Rd,  Valencia,  CA  91355.  - 

NCH  Corp..  2727  Chemsearch  Blvd..  laing,  TX  75062. 

Stepan  Co.,  22  W.  Frontage  Rd.,  NortMield,  IL  50093. 

Central  Petroleum  Co.,  1449  W.  1 17th  St.  Cleveland.  OH  44107. 

Cantol  Ire.  2211  N.  American  Street,  Ph'adelphia,  PA  19133. 

JR.  Simplot  Co.,  Box  1S8,  Lathrope.  CA  95330. 

Roussel  UCLAF  Corp .  95  Chestnijt  Ridge  Rd,  Montvale,  NJ  07645. 

Dynnon,  Inc.,  3401  Kansas  Ave.,  Box  6267.  Kansas  City»  KS  66106. 

Platte  Chemical  Co.  Inc..  c'o  William  M.  Mah'tiurg,  Box  667,  Greeley,  CO  80632. 

Feanng  Mfg.  Co  Inc.,  490  Villaume  Ave,  So.,  St.  Paul,  MN  55075. 

Michlin  Diazo  Products  Corp.,  10501  Haggerty  St.,  Dearborn,  Mi  48126. 

ISK  Biosciences  Corp.,  5966  Heisley  Rd.,  Box  8000.  Mentor,  OH  44061. 

North  American  Chemical  Co,  8300  College  Blvd,  Overland  Park,  KS  66210 


in.  Loss  of  Active  Ingredients 

Unless  the  request  for  cancellation  is 
withdrawn,  one  pesticide  active 
ingredient  will  no  longer  appear  in  any 
registered  products.  Those  who  are 
concerned  about  the  potential  loss  of 
this  active  ingredient  for  peslicidal  use 
are  encouraged  to  work  directly  with  the 
registrant  to  explore  the  possibility  of 
their  withdrawing  the  request  for 
cancellation.  This  active  ingredient  is 
listed  in  the  following  Table  ^,  with  the 
EPA  Company  Number. 

Table  3.  —  Active  Ingredients 
which  would  disappear  as  a  re- 
sult of  registrants'  requests 
TO  Cancel 


EPA 

Cas  No. 

Chemical  Name 

Conv 
pany 
No. 

^2212-59-1 

N-Oley-1,3- 
propylenediamme 
2,4- 
dichloroptienoxyac- 

' 

etate 

050534 

IV.  Procedures  for  Withdrawal  of 
Request 

Rp;:;istrants  who  choose  to  withdraw  a 
request  for  canceliriiion  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins.  at  the  addr.  ss  given  above. 
;i(istniarked  before  December  29,  1994. 


This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  tc  pay  any  reregistration 
fees  due.  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  vear  after  the  date  t!ie 
cancellat-         quest  was  received.  This 
policy  is  i..  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  No.  123. 
Vol.  56.  dated  June  26,  1991.  Exceptions 
to  this  genera!  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncompliance  wMth  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  wiil  be  given  in  the 
cancellation  orders. 

Existing  stocks  are  tho.se  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 


effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection,  ^r^-Mcides 
and  pests.  Product  reg'stratioit  . 

Dated;  September  22.  1094. 

Daniel  M.  Barolo, 

Dirertor.  Office  of  Pesticide  Programs 

|FR  Doc.  94-24248  Filed  9-29-94;  8:45  ami 
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ACTION:  Notice. 


SUMMARY:  In  at.rordance  with  section 

6(0(1)  of  the  Federiil  Insecticide. 
Fungicide,  and  KiHipuliride  Act 
(FIFRA),  as  amended.  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  rf*};;.<;tra!>ts  to  delete  uses 
in  certjin  pi'-,tiv:iJe  n  >;istrations. 
DATES:  ','nles<;  a  reo'-evt  is  withdrawn, 
the  Ag'-ncy  wil!  jpprcive  these  use 
deletions  and  ihe  del^'tions  wil!  het;ome 
eiJe(1i\e  rir.  D:'(  emfH"  29   l')04. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
nail:  Jnntes  A.  Hoil'n-'.  Office  ul 
Pesticide  Prf»j;r.-i"is  (75U:dC:). 
Environniiinta!  Frofw  tion  A^*  .icy,  401 
M  Street.  SW.  WasiiJiigron.  VC  20460. 
Offue  location  for  conniien  i;il  courier 


delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2.  1921  JefTerson 
Davis  Highway,  Arlington,  VA  22202, 
(703) 305-5761. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  ol  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  negistntions  be  amended  to 
delete  one  or  more  u'^rs.  The  Act  further 
provides  that,  before  acting  on  the 
request.  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Admiiiistrnlor  wr,\  approve  such  a 
request. 


II.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  regifrtmnfs 
to  delete  uses  in  the  16  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  produti  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  the.se  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  [insert  dnti- 
90  dnys  after  date  of  publication]  to 
discuss  withdrawal  of  the  apphcations 
for  amendment.  This  OO—tlay  period  will 
also  permit  interested  members  of  the 
public  to  intfcrci;de  with  registrants  prior 
to  the  Agency  approval  oi  the  deletion 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  RECiSTftATioNS 


EPA  Reg  No. 


000464-00070 


000829-00203 


001021-01091 


001021-01110 


001021-01340 


001021-001612 


Product  Name 


DOWlClDE  1  Antimicrobial 


Insecticide  Bad 


Evergreen  EmutsJiable  50- 
6 


Evergreen  Growers  Spray 


Formula  7243 


Evergreen  Growers  Spiay 
7406 


Active  lr>gredtent 


(o  -  PtienylphenoJ) 


(TrfcWorton) 


(PierooyI  tHJtoxide) 
(F^yrethrins) 


(F»yrethnns) 


(Piperor/I  txitoxide) 
(F*yrett^nn5) 


(Pyretrwms) 


Delete  From  Latiei 


Postharvesl  use  on  apples,  carrtaloupea.  car- 
rots, ctiemes.  cucumbers.  kiwrtrurt, 
kurTtcpjats,  nectannes,  peppers  (tjell), 
peact«s,  ptneapples,  plums  (tresh  prunes), 
sweet  potatoes,  tomatoes 

Beans  (dry  4  snap),  t)eans  (lima),  corn, 
cowpeas  (southern  peas,  btackeyed  peas, 
crowder),  brussel  sprouts,  cabbage,  cauli- 
flower, coHards,  lettuce,  peanuts,  pumpkins. 
table  t)eets.  tobacco,  tomatoes 


Tarrow  root,  txJb  vegetables,  rapa,  trench 
ixars,  lx>ysenbery.  sub<rop»cal  fruits,  tree 
nuts,  cereal  grams,  grass,  forage,  fodder, 
t«y,  non-giass  arwnaJ  feeds,  o'r.ntaro. 
herbs  &  sptces,  artichoke,  chaybote.  cottee. 
cotton,  txips,  )C)oba,  oman^nlal  turt  grass, 
sesame,  sunflower  (leaves  &  seed),  tea 

TarrcMT  root,  bulb  vegetatiles,  napa.  trench 
t)eans.  txrysenberry,  subtroptcal  fruits,  tree 
nuts.  cere;ii  grair^,  grass,  forage,  todder, 
hay.  non-grass  animal  feeds,  ciianta:o, 
herbs  &  spices,  artichoke,  chayhote,  coitee. 
cotton,  hops,  jofoba.  ornamental  turf  grass, 
sesame,  stvtflo^ver  (leaves  &  seed),  tea 

Tairow  root,  tiulb  vegetables,  napa.  trench 
beans,  twysenberry,  sut;trop»cal  fi\i«i5,  tree 
nuts,  cerf  ai  giains,  9ra;.s.  torage.  fodder. 
r»ay,  rKjn-grass  animal  leeds,  cilantio. 
herbs  &  spices.  artictKjke,  chaytiote,  coffee, 
cotton,  hope,  jojotia,  ornamental  turt  grass, 
sesame,  sunflower  (leaves  &  seed),  tea 

Tarrow  root,  buto  vegetables,  napa  Irerch 
beans,  boysenljerry,  sutitroptcjl  triyits,  tree 
nuts,  cereal  giams.  grass,  forage,  fodder. 
hay,  non-grass  ammal  leeds,  cilantro, 
tierbs  &  spices,  artichoke,  cftayhote.  coffee, 
cotton,  hops,  )0|Oba.  ornamental  turt  grass, 
sesanne,  suniowrer  (leaves  4  seed)  tea 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Reg  No. 


005905-00196 


005905-0025^ 


) 


009779-00005 


010163-00200 
010404-00066 

034704-00003 


034704-00108 


034704-00544 

045385-00021 
SLN  OR-800050  (Co.  No.  000400) 


Product  Name 


Cythion,      The      Premium 
Grade  Malathion 


Cythion  8  Lb.  Emulsion 


Malathion  5 


Prefar  4-E 

Horticultural  Oil  Insecticide 


Malathion    55    insecticide 
Premium  Grade 


Clean  Crop  Malathion   57 
EC 


Cythion  5-E  Insecticide 

Durstjan  2E  Insecticide 
Piantvax  75W 


Active  Ingredient 


(Malathion) 


(Malathion) 


(Malathion) 


(Bensulide) 

(Petroleum  distillate, 
oils,  solvent,  or  hy- 
drocartx>ns) 

(Malathion) 


(Malathion) 


(Malathion) 

(Chlorpyrilos  (ANSI)) 
(Oxycarboxin) 


Delete  From  Label 


Almonds,  apples,  asparagus,  bulk  spray  treat- 
ment (peanuts  into  storage),  carrots,  cran- 
berries, melons,  peanuts,  peas  &  pea  vines 
for  storage,  pears,  plums  &  prunes  (dor- 
mant and  delayed  dormant  sprays),  pump- 
kins, quinces,  residual  wa.-ehouse  spray 
(before  stonng  peanuts),  satf lower  soy- 
beans, stored  grains,  sugar  tieets,  tobacco, 
soil  incorporation  instructions  from  straw- 
t>ernes 

Asparagus,  sugar  beets',  carrots,  pumpkins, 
cranberries,  safflower,  strawberries  (soil  in- 
corporation only),  sorghum,  seeds  &  rice 
from  stored  grams,  grains  (going  into  stor 
age),  grams  (after  storage),  residual  spray 
for  tagged  flour  4  packaged  cereals,  field 
4  garden  seed,  peanuts,  poultry,  in  build- 
ings 

Apples,  grains  going  into  storage,  after  grains 
are  stored,  stored  peanuts,  livestock  and 
poultry,  tobacco,  asparagus,  carrots  (under 
root  crop),  stored  gram  bins,  peanuts,  soy- 
beans, anise,  indoors  (in  t>uildir>gs),  use  in 
animal  t)edding,  sheds,  dairy  barns,  mel- 
ons, pumpkins 

Cotton,  grass  seed  crops,  tomatoes 

Apples,  pears,  pecans,  citrus,  peaches, 
plums,  prunes,  sweet  com.  field  corn, 
sugar  t)eets 

Wheat,  oats,  nee,  corn,  rye,  barley,  gram  sor- 
ghum, field  ar)d  garden  seeds,  apples, 
crantiernes,  melons,  pears,  plums,  prur>es. 
domestic  animal  uses  for  beef  cattle,  non- 
lacfating  dairy  cattle,  txigs,  sheep,  goats, 
poultry,  irxkxir  animal  premise  uses  for  do- 
mestic animal  4  poultry 

Almonds,  asparagus,  aoples,  carrots,  cowpea 
hay,  filtierts,  melons,  peanuts,  pears, 
plums,  prunes,  pumpkins,  quir.ces.  saf- 
flower. soytjeans,  strawtjernes  (is  a  soil 
application),  sugar  beets,  too.-.;,  n  stored 
corPiTiodity  treatment  for  whea.,  cits,  rice, 
corn  rye.  barley,  gram  sorghum,  almonds, 
peanuts,  field  and  garden  seeds,  tiagged 
citrus  pulp,  domestic  animal  uses  for  beef 
cattle,  non-  lactating  dairy  cattle,  hogs. 
sheep,  goats,  poultry,  animal  premise  uses 
fc  poultry  houses,  pens  and  manure  piles, 
wineries  and  processing  plants 

Carrots,  melons,  safflower,  pumpkins,  sugar 
beets,  hogs,  sheep,  goafs,  horses,  beef 
cattle 

Mosquito  uses 

Outdoor  ornamental,  turf 


The  following  Table  2   includes  the  names  and  addresses  of  record   for  all   registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 
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Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


000464 
000829 
001021 
005905 
009779 
010163 
010404 
037404 
045385 


Compary  Narrw  and  Address 


The  Dow  Chemical  Company,  1803  Building.  Midland.  Ml  48674. 

Scbthein  Agficultural  Insectiodea,  P.O.  Box  218,  Palmetto,  FL  34220 

McLaugNin  Gormiey  Kmg  Co .  8810  Tenth  Avenue  Nonh,  Minneapolis,  MN  55427. 

Helena  Chemical  Co  ,  6075  Poplar  Ave  .  Suite  500,  Memphis.  TN  381 19. 

RiversKJe/Tefra  Corp ,  600  Fourth  Street.  Sioux  City,  lA  51101. 

Gowan.  P.O.  Box  5695,  Yuma,  AZ  85366. 

Lesco,  Inc..  20005  Lake  Road,  Rocky  River.  OH  441 16. 

Platte  Chemical  Co  ,  P.O.  Box  667,  Greeley,  CO  80632. 

ChenvTox.  Inc.  481  Scotland  Road.  McHenry.  IL  60050. 


III.  Existing  Stocks  PruvLsions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  lahulin^  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  be«n  imposed,  as  in  special  review 
actions. 

List  of  Sub^fs 

Environmental  protet  tion.  Pesticides 
and  pests.  Product  registrations. 

Dated:  Stiplemlmr  22.  t>)94. 

Daniel  M.  Barolo. 

Dinff  tor.  Offn  e  ofPesluide  Programs. 

|FR  Dnc  94-24246  Filnd  tt-2<M»4;  8;45  ami 
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(OPP-66202;  FRL  4912-2] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  Section 
6(f)ll)  of  the  Federal  In.secticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
registrants  to  voluntarily  cancel  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn  by 
December  29,  1994,  orders  will  be 
issued  cancelling  all  of  these 
registrations. 

F0«  FURTHER  INFORMATION  CONTACT:  By 
mail;  James  A.  Hollins.  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agenc-v,  401 
M  Sta«et  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 


delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2.  1921  JefTerson 
Davis  Highway.  Arlington,  VA  22202, 
(703)305-5761, 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Se<:tion  6(0(1)  of  the  Federal 
Insedicide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  a<1ing  on 
the  request. 

II.  Intent  to  Cancel 

This  notice  annount.es  receipt  by  the 
Agency  of  requests  to  cancel  some  39 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registmtion  number  (or  company 
numbtsr  and  24(c)  number)  in  the 
following  Table  1. 


Table  1.  —  Registrations  With  Pending  Requests  for  Cancellation 


RegistraUon  No. 

Pmdiict  Name 

Chemical  Name 

000264-00311 
0O0264-OO312 

Sevin  20%  G.iii  Cart>aryl  Insecticide 
S«vKi  Ca(t>aiy1  10%  Bait  insecticide 

1  ■  Naphthy  1-  W-n?iethylcart)amate 
1  -Naphthyl-/V  methylcartjamate 

000264-00317 

Scvin  Brand  5%  Granular  Insecticide 

1 -Naphthy  1- ^/■methylcart>amate 

000264-00320 

SevIn  5%  Bait  Cartaryl  Insecticide 

1  -Naphthyl-A/-methylcart>amate 

000264-00323 

Sevin  4  Oil  Cartxaryl  Insecticide 

1  Napnttiyl- W^melhylcarbamate 

000264-00337 

Sevin  4  Oil  41  Carbaryl  Insecticide 

1  -Naphthyi-W-methylcarbamale 

000264-00345 

Sevin  Fr  Cart«r>l  Insecticide 

1  -Naphihyt-N^nethylcartiamate 

000264-00420 
000264-00423 

Sevin    Brai^id    Cart>aryl    Insecticide    Spray 
Fteady-To-Use 

Sevwi  BranJ  Fl  Caitoaryl  Insecticide 

1  -  Naphftiyl  A^methy  Icaffeamafe 
1  -NapWhyt-  W-melhyteartiamate 

000264-00428 

Sevin  Brand  RP4-A  Cartjaryl  insecticide 

1  Naphthyl- W^methylcarbarrvife 

000264-00503 

Sevin  Brand  RP2-He  Cartaryl  Insecticide 

1  -NaphttiyF/V-methylcartamate 

000499-00232 
000499-00312 

Whrtnure  PT  263  Knox  Out 
Whrtmire  PT  242  Bone  Acid  Bait 

O.O-Diethyl  0^(2isopfopyl-6-methyl-4-pyrim»dinyl)phosphorothioate 
Bone  acid 

Table  1.  —  Registrations  With  Pending  Requests  for  CANCELLATior<j— Continued 


Registration  No. 


000499-00327 
001864-00005 


001864-00011 


001864-00012 


001864-00014 


002935-00087 
002935  OR-84-0033 

002935  UT-8 1-0005 

002935  UT-83-0014 

003125-00234 
003125-00257 
003125-00258 
003125-00288 
003125-00387 
004822-00080 

005905-00324 
008690-00234 

009444-00133 
035900-00010 
035900-00011 

037425-00009 
C44716-00001 
050534-00040 

059639-00014 
059639-00025 
059639-00073 


Product  Name 


Whrtmire  PT  243  Bone  Acid  Bait 

Cen-Pe-Co  Soothing   Protective   Face  Fly 
Treatment 


New  Cen-Pe-Co  Never-Lite  Stock  Spray 


Cen-Pe-Co  New  Cattle  Oil 


Cen-Pe-Co    Super 
Spray 


100    Bran    and    Stock 


Malalhion  4  Dust 

Malathion  5  Pyrethrum  0.1  Dust  P.B 

Red-Top  Malathion  5  Pyrethrum  0.1  Dust 

Malathion  5  Pyrethnjm  0  i  Dust  P.B 

Mesurol  2»/o  Bart 

Mesurol  75%  Concentrate 

Mesurol  Technical  Ir^ecttcide 

Mesurol  75%  Wettat)l€  Powder 

Mesurol  2%  Ban  for  Homeowner  Use 

Raid  Room  Guard  Vaporizing  Strip  Insecti- 
cide 

57%  Premium  Grade  Malathion 

Agway  Scale-Rid 

Borid  Turtx) 

Sal  San  5  S 

Salt  Nuggets  with  Resingard  Water  Softener 
Sanitizing  F 

Adams  Flea  and  TicK  Dip 

Feanng  Insecticide  Ear  Tags 

Post-Emerge    Grass   &    Weed    Killer   and 
Lawn  Rerx)vator 

Dibrom  4  Du$t 
DibromLVC  10 
Technical  Naled 


Chemical  Name 


Boric  acid 

Dipropyl  isoarKhomeronate 

AWDctyl  bicycloheptene  dicart)oximide 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80<;c  and  related  conpounds  20% 

Pyrelhrins 

Dipropyl  isocinchomeronate 

/SAOctyl  bicyctoheptene  dicartxjxtmide 

(Butylcart)rtyl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethrins 

Dipropyl  isocinchomeronate 

AAOctyl  bicycloheptene  dicart)oxirnide 

0,0-Dimethyi  phosptxwodithioate  ol  diethyl  mercaptosuccmate 

Dipropyl  isocinchomeronaie 

A^Octyi  bicyctoheptene  dicait»ximide 

(But>icart>rtyl)(6-propylpiperonyl)  ether  80%  and  related  compounds  20% 

Pyrethnns 

0,0-Dimethyl  phosphorodithioate  ol  dietf^yl  mercaptosuccmaie 
0,0-Dimethyl  phosphoroditnioate  d  diethyl  mercaptosuxinate 
(Butytoart)ityl)(6-pfopylpiperonyl)  ether  80%  and  related  con^jounds  20% 
Pyrethrins 

O.O-Dimethyi  phosphorodithioaie  ol  diethyl  mercaptosuccmate 
Pyrethrins 

O.O-Dimethyl  phosphorodithioaie  of  6ie«rA  mercaptosuccmate 
Pyrethnns 

4-(Methylthio)-3,5-xylyl  methylcartiamate 

4-(Methytthio)-3.5-xylyi  meihylcarbamate 

4-(Methylthio)-3.5-xylyl  meihylcarbamate 

4-(Methylthio)-3,5-xylyl  melhylcartaamate 

4-(M€thylthic)-3.5-xylyl  methylcarbamate 

2,2-Dichk3rovinyl  dimethyl  phosphate 

O.O-Dimethyl  phosphorodithioate  ol  diethyl  mercaptosuccmate 

O.O.O'.O"- Tetraethyl  S.S'-methylene  bis(phosphorodithioate) 
Aliphatic  petroleum  hydrocartxjns 

Boric  acid 

Phosphoric  acid 

Pr>osphoric  acid 

O.O-Dimefhyl  ptiosphorodithioate  ol  diethyl  nnercaptosuccinate 

Cyclopropanecarboxylic  acid.  3-(2.2-dichtoroethenyl)-2.2-d»Tiethyl-. 

Cacodylic  acid 

Cacodylic  acid,  sodium  salt 

1 ,2-Dibromo-2.2-dichloroethyi  dimethyl  phosphate 

1,2-Dit>romo-2.2-dichloroethvl  dimefhyl  phosphate 

1,2-Dibromo-2,2-dichloroethyi  dimethyl  phosphate 


Unless  a  n>que.st  is  withdrawn  by  the  retiistrant  within  90  days  of  publication  of  this  notice,  orders  will  lie  issiir-d 
<an<:eiling  all  of  these  registrations.  Users  of  tlie.se  pesticides  or  anyone  else  di>siriiig  the  n'leiition  of  a  n«gisfration 
should  contact  the  applicable  registrant  directly  during  this  9()-day  period. 

The  foHovving  Table  2  includes  the  names  and  addre.sses  of  record  for  all  rHgislrants  of  the  products  iii  lahie 
1,  in  sequem*  by  EPA  Company  Number. 


499! 


•«.^ist»'r   '  Vol.  59.  No.   189  /  Fridnv.  September  30.  1994  /  Notice.<; 


Federal  Register  /  Vol.  59.  No.  189  /  Friday,  Septeinber  30.  1994  /  Notices 


49935 


49934 


F^-K-rjtl  Rfi-iOiT  /  Vol.  59.  No.  189  /  Friday,  September  30.  1994  /  Notices 


EPA 

Com- 
pany No. 


000264 
0004S9 
001864 
002935 
003125 
004322 
005905 
008590 
009444 
035900 
037425 
044716 
050534 
059639 


Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


Company  Name  and  Address 


Rhone-Poulenc  Ag  Co..  Box  12014.  Research  Triangle  Park,  NC  27709. 

Whitmire  Research  Laboratones.  Inc..  3568  Tree  Ct ,  Industrial  Blvd.  St  Loois.  MO  63122. 

Central  Petroleum  Co  ,  1449  W.  I17th  St.  Cleveland.  OH  44107 

Wiltxjr  Ellis  Co  ,  191  W  Shaw  Ave  ,  Fresno,  CA  93704. 

Miles  Inc..  Agriculture  Division.  8400  Hawthorn  Rd.,  Box  4913.  Kansas  City.  MO  64120. 

S  C.  Johnson  &  Son  Inc  .  1525  Howe  Street,  Racme,  Wl  53403. 

Helena  Chemical  Co.  6075  Poplar  Ave  ,  Suite  500,  Memphis.  TN  33119 

Agway  inc..  cJo  Universal  Cooperatives  Inc  .  Box  460.  Minneapolis.  MN  55440 

Watertxjry  Companies  Inc  .  Box  640.  Independence.  LA  70443 

Ionics.  Inc.,  3039  Washington  Pike.  Bridgeville.  PA  ^■^J^7.' 

Smtthkline  Beecham  Antmal  Health.  1600  Paoli  Pike.  West  Chester.  PA  19380. 

Feanng  Mfg.  Co  IrK..  490  Villaume  Ave.  So  ,  St.  Paul,  MN  55075 

ISK  Biosciences  Corp  ,  5966  Heisley  Rd  .  Box  8000,  Mentor.  OH  44061. 

Valent  U.S.A.  Corp.,  1333  N.  Caiitorma  Blvd.  Ste  600.  Walnut  Creek.  CA  94596. 


III.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  rrust  submit 
such  withdrawal  in  writing  to  latnes  A. 
Holiins,  at  the  address  given  above, 
postmarked  before  De<:ember  29.  1994. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  canc.ellation 
and  all  other  provision.s  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due.  and  to  fulfill  any  appli(  able 
unsatisfied  data  requirements. 

IV.  Provisions  for  Disposition  of 
Exi.sting  Stocks 

The  effec.ive  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effet.ting  these  requested 
cancellations  will  generally  permit  a 
registrant  tO'Sell  or  distribute  e.\isling 
stot;ks  for  1-year  after  the  dale  the 
cancellation  rerjuest  was  re<  eived  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  .No.  123. 
Vol.  50.  dated  June  20.  l')91   E\(  eptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noni.ompliance  with  reregistration 
requirements,  or  is  subjec  t  to  a  data  i:oll 
in.  In  all  cases,  product-speiifii 
disposition  dates  will  be  given  in  the 
rancellation  orders. 

Existing  .slocks  are  thost;  sto<;ks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 


which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  e.xisting  stoc.ks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  lahel  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

D.iti'd  SuptemlR-r  22,  1«94. 

Daniel  M.  Barolu. 

D/recfor.  Office  of  Pesticide  Programs. 

|FK  D(.<    94-24247  Fii.-d  9-2»-94:  8:45  ami 
BILUNG  COOC  SS60-Sfr-f02 


(OPPTS-42052P:  FRL-4756-5) 

Notice  of  Opportunity  to  Initiate 
Negotiations  for  TSCA  Section  4 
Enforceable  Consent  Agreements; 
Solicitation  of  Testing  Proposals  for 
ATSDR  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMIMARY:  This  notice  invites 
manufacturers  and  processors  of  certain 
chemical  substances  who  wish  to 
participate  in  testing  negotiations  for 
various  chemicals  to  develop  and 
submit  testing  program  proposals  to 
EPA.  The  chemicals  are  hazardous 
substances  identified  for  data  needs  by 
the  Agency  for  Toxic  Substances  and 
Disea.se  Registry  (ATSDR),  National 
Toxicological  Program  (NTP)  and  EPA 
pursuant  to  section  104(i)(5)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA  or  Superfund)(42 
U.S.C.  9601-9675).  These  12  chemical 
substances  are  vinyl  chloride,  benzene, 
trichloroethylene.  tetrachloroethylene, 
hydrogen  cyanide,  sodium  cyanide, 
toluene,  methylene  chloride, 
chloroethane,  mercury,  chromium,  and 
beryllium.  These  substances  and 
associated  data  needs  appear  in  Table  1 
below.  The  specific  forms  of  the  metals 
mercury,  chromium,  and  beryllium  to 
be  tested  are  yet  to  be  determined;  EPA 
will  solicit  testing  proposals  for  the 
specific  forms  of  these  melals  al  a  later 
date.  Testing  proposals  should  cover  all 
identified  data  needs  of  a  substance  (or 
multiple  substances)  in  order  to  be 
considered  for  Enforceable  Consent 
Agreement  (ECA)  negotiation.  If.  after 
receiving  testing  proposals,  EPA  elects 
to  pursue  iiHgoliaiions  for  one  or  more 
EC.^s  applicable  to  specific  chemii;al-i. 
EPA  will  solicit  requests  to  be 
designated  an  interested  party  at  that 
point.  EPA  has  authority  to  require 
testing  for  these  12  chemical  substances 
under  section  4  of  the  Toxic  Substances 
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Control  Act  (TSCA)(15  U.S.C.  2601- 
2692)  and  if  an  ECA-based  approach 
does  not  prove  viable,  EPA  would 
proceed  with  riilemaking  to  require  the 
needed  testing. 

GATES:  Written  testing  proposals  must 
be  received  by  November  29,  1994.  EPA 
may  extend  the  deadline  for  receipt  of 
testing  proposals  upon  a  .showing  of 
good  faith  efforts  to  develop  testing 
proposals  by  the  initial  deadline. 
ADDRESSEES:  Submit  three  copies  of 
written  testing  proposals  to  TSCA 
Docket  Receipts  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  Rm. 
NE  B607,  401  M  St.,  SW.,  Washington, 
DC  20460.  Submissions  should  bear  the 
document  control  number  (OPPTS- 
42052P;  FRL-4756-5}.  The  public 
record  supporting  this  action,  including 
commeits  is  available  for  public 
inspectior.  at  the  above  address  from  12 
noon  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Rm.  E-.543B,  401  M  St.,  SVV.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551.  For  specific 
information  regarding  this  action  or 
related  activities,  contact  Brian  P. 
Riedel,  Project  Manager,  Chemical 
Testing  and  Information  Branch  (7405), 
Rm.  NE-1606.  401  M  St.  SW., 
Washington.  DC  20460.  (202)  260-0321. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Solicitation  for  Testing  Proposals 

EPA's  procedures  for  requiring  the 
testing  of  chemical  substances  under 
section  4  of  TSCA  include  the  adoption 
of  ECAs  and  the  promulgation  of  test 
rules.  On  numerous  occasions,  chemical 
companies  have  approached  EPA  to 
negotiate  ECAs  for  testing  chemicals 
which  are  likely  to  become  the  subject 
of  proposed  test  niles.  EPA  will  follow 
the  procedures  outlined  in  unit  II  of  this 
notice  to  develop  ECAs. 

B.  Chemical  Data  Needs 

The  data  needs  which  are  the  subject 
of  this  notice  were  determined  in 
accordance  with  the  requirements  of  the 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986 
which  amended  and  extended  CERCLA. 

Section  104(i)  of  CERCLA  quires 
ATSDR  and  EPA  to  prepare  and  revise 
a  list  of  hazardous  substances  which  are 
most  commonly  found  at  facilities  on 
the  CERCLA  National  Priorities  List 
(NPL)  and  which  ATSDR  and  EPA,  in 
their  sole  discretion,  determine  are 
posing  the  most  significant  potential 


threat  to  human  health.  The  lists  of 
these  275  hazardous  substances  were 
published  in  the  Federal  Register  on 
April  17,  1987  (52  FR  12866);  October 
20,  1988  (53  FR  41280);  October  26, 
1989  (54  FR  43615);  October  17,  1990 
(55  FR  42067);  October  17, 1991  (55  FR 
52166);  October  28,  1992  (57  FR  48801): 
and  October  18,  1993  (58  FR  53739). 

ScH;lion  104(i)  of  CERCLA  also  directs 
ATSDR  to  prepare  toxicological  profiles 
of  each  listed  hazardous  substance. 
Section  104(i)(3)  outlines  the  content  of 
these  profiles.  Each  profile  is  required  to 
include  an  examination,  summary  and 
interpretation  of  available  toxicological 
information  end  epidemiologic 
evaluations  in  order  to  ascertain  the 
levels  of  significant  human  exposure  for 
the  substance  and  the  associated  health 
effects.  The  profiles  must  also  include  a 
determination  of  whether  adequate 
information  on  the  health  effects  of  each 
substance  is  available  or  in  liie  process 
of  development.  ATSDR  has  prepared 
110  toxicological  profiles  covering  195 
substances.  (One  toxicological  profile 
mav  cover  several  related  substances). 

Under  CERCLA.  section  104(i)(5), 
when  adequate  information  is  not 
available  on  the  health  effects  of  each 
substance,  ATSDR,  in  cooperation  with 
the  National  Toxicology  Program  (NTP). 
is  required  to  assure  the  initiation  of  a 
research  program  designed  to  determine 
such  health  effects  (and  techniques  for 
developing  methods  to  determine  such 
health  effects). 

A.S  the  first  step  in  developing  its 
health  effects  research  program,  ATSDR 
identified  data  needs  for  each  substance 
in  the  toxicological  profiles.  These  data 
needs  were  reviewed  by  scientists  from 
ATSDR,  NTP;  EPA  and  the  Centers  for 
Disease  Control,  peer  reviewed  by  an 
external  review  panel,  and  made 
available  for  public  comment.  Prior  to 
final  publication  of  the  toxicological 
profiles,  ATSDR  considered  all  public 
comments  it  received  regarding 
identification  of  data  needs  for  the 
substances. 

The  next  step  in  the  development  of 
the  health  effects  research  program  (or 
the  substance-specific  research  program) 
involved  the  creation  of  the  "Decision 
Guide  for  Identifying  Substance-Specific 
Data  Needs  Related  to  Toxicological 
Profiles"  (Decision  Guide),  published  in 
the  Federal  Register  on  September  11, 
1989  (54  FR  37618).  Applying  the 
principles  discussed  in  the  Decision 
Guide,  ATSDR  published  the 
"Identification  of  Priority  Data  Needs 
for  38  Priority  Hazardous  Substances" 
in  the  Federal  Register  on  October  17. 
1991  (56  FR  521 78).  As  required  by 
CERCLA,  section  104(i)(5),  ATSDR 
considered  recommendations  from  the 


Interagency  Testing  Committee  (ITC), 
and.  with  EPA,  coordinated 
development  of  these  priority  data 
needs  with  NTP  and  with  programs  of 
toxicological  testing  established  under 
TSCA  and  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Ad 
(nFRA)(7  U.S.C.  136).  The  purpose  of 
such  coordination  is  to  avoid 
duplication  of  effort  and  to  assure  ihat 
the  listed  hazardous  substances  are 
tested  thoroughly  at  the  earliest 
practicable  date.  ATSDR  also 
considered  public  comments  on 
identification  of  the  priority  data  needs. 
On  November  16, 1992,  ATSDR 
published  the  "Announcement  of  Final 
Priority  Data  Needs  for  38  Priority 
Hazardous  Substances"  in  the  Federal 
Register  (57  FR  54150).  Copies  of  the  FR 
actions  cited  above  are  available  in  the 
docket  established  for  this  action 
(OPPTS--J2052P;  FRL-J756-5). 

CERCLA.  secnion  104(i)(5)(C)  provides 
that  TSCA  authorities  may  be  used  to 
carry  out  the  health  efTects  research 
program.  CERCLA,  section  104(i)(5)(D) 
declares  that: 

[i|t  is  the  sense  of  the  Congress  that  the 
cosU  of  Iconrfucting  health  effects  research 
programs)  be  borne  by  the  manufact\irers  and 
prrjcessors  of  the  hazardous  substances  m 
question,  as  required  in  programs  of 
toxicological  testing  under  the  Toxic 
Substances  Control  Act. 

In  October  1992.  ATSDR  requested 
that  EPA  test  38  substances  using 
authorities  under  TSCA  and  FIFRA. 
EPA  coordinated  extensively  with  otlier 
Federal  agencies  (including  the 
Occupational  Safety  and  Health 
Administration.  National  Institute  for 
Occupational  Safety  and  Health,  Mine 
Safety  and  Health  Administration,  and 
the  Consumer  Product  Safety 
Commission)  and  among  its  own 
programs  (including  Office  of  Air  and 
Radiation,  Office  of  Water,  Office  of 
Solid  Waste  and  Emergency  Response, 
and  Office  of  Research  and 
Development)  to  evaluate  ATSDR's 
request  for  testing.  In  addition,  EPA, 
ATSDR,  and  the  National  Institute  of 
Environmental  Health  Sciences  (NIEHS) 
met  as  members  of  the  Tri-Agency 
Superfund  Applied  Research  Committee 
(TASARC)  to  discuss  ATSDR's  data 
needs  and  EPA's  response.  Copies  of  the 
minutes  of  the  TASARC  meetings  are 
available  in  the  docket  established  for 
this  action. 

In  response  to  ATSDR's  initial  request 
to  test  38  substances,  EPA  deleted 
substances  from  the  initial  list  and 
deleted  and  added  associated  data  needs 
based  on  various  factors  including,  but 
not  limited  to,  the  appropriateness  of 
using  TSCA  authority  to  require  testing 
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of  certain  substances  and  the  needs  ot 
other  Federal  Agencies  and  EPA 
programs  for  certain  test  data.  Relevant 
correspondence  between  EPA  and 
ATSDR  regarding  those  selections  is 
available  in  the  cWket  established  for 
this  action.  In  a  letter  dated  November 
q,  1903.  EPA  iiifonned  ATSDR  that  EPA 
would  pursue  li-sting  of  ATSDR 
substances  under  section  4  of  TSCA. 
The  ATSDR  list  of  38  substances  was 
modified  to  contain  the  12  substances 
shown  in  Table  1  below  with  a 
summary  descriplion  of  data  needs. 
These  substanf  es  will  be  added  to  the 
next  edition  of  the  Office  of  Pollution 
Prevention  and  Toxic;s"  Master  Testing 
List  scheduled  for  release  in  FY  '95. 
Further  description  of  the  data  needs  are 
available  in  the  dockot  established  for 
this  action. 

Note  that  TASARC  has  set  up  a 
workgroup  to  id»jntify  the  specific  forms 
of  the  metals  nvrcury,  chromium  and 
beryllium  to  be  tested.  This  workgroup 
will  consider  the  ntwds  of  other  Federal 
Agencies  and  EPA  programs.  In 
addition.  EPA  will  solicit  testing 
proposals  for  the  specific  fornis  of  these 
metals  at  a  later  date.  Note  al.so  that  EPA 
has  not  yet  developed  testing  guidelines 
for  certain  endpoints  indicated  in  Table 
1  below.  EPA  particularly  encourages 


submission  of  testing  guidelines  for 
these  endpoints  which  may  be  used  as 
part  of  a  testing  proposal. 

EPA  realizes  that  under  certain 
circumstances,  as  outlined  below,  route- 
to-route  extrapolation  based  on  valid 
pharmacokinetic  (PK)  data  can  offer  a 
useful  and  less  expensive  alternative  to 
retesting  by  another  route  of  exposure  to 
chemical  substances  that  have  already 
been  tested  by  one  route.  Therefore, 
EPA  will  consider  entering  into  EGAs 
for  PK  testing  under  protocols  proposed 
by  prospective  test  sponsors. 

EPA  will  consider  route-to-route 
extrapolation  of  toxicity  data  from 
routes  other  than  those  proposed  in 
Table  1  below  when  it  is  scientifically 
reasonable  to  empirically  derive  the 
risk.  Derivation  of  the  risk  is  only 
reasonable  when  portal-of-entry  effects 
and  first-pn '.s  effects  can  be  ruled  out  or 
adequately    '  iracterized.  Regardless  of 
the  toxic  endpoint  considered,  EPA"s 
ability  to  perform  quantitative  route-to- 
route  extrapolation  is  critically 
dependent  on  the  amount  and  type  of 
data  available.  The  minimum 
information  needed  includes  both  the 
nature  of  the  toxic  effects  and  a 
description  of  the  relationship  b)etween 
exposure  and  the  toxic  effect. 


Tiie  preferred  method  lor  performing 
route-to-route  extrapolation  involves  the 
development  of  a  physiologically-based 
pharmacokinetic  (PBPK)  model  that 
describes  the  disposition  (deposition, 
absorption,  distribution,  metabolism, 
and  elimination)  of  the  chemical  for  the 
routes  of  interest.  PDPK  models  must  be 
used  in  conjunction  with  toxicity  and 
mechanistic  studies  in  order  to  relate 
the  effective  dose  associated  with  an 
effect  for  the  test  species  and  conditions 
to  other  scenerios. 

The  primary  purpose  of  this  ASTDR/ 
EPA  health  effects  testing  program  is  to 
meet  the  substance-specific  information 
needs  of  the  public  and  the  scientific 
community,  and.  consistent  with  the 
guidelines  discussed  in  the  Dei:ision 
Guide,  this  testing  program  will  supply 
toxicity  and  exposure  information 
which  will  assist  in  the  develo'     ent  of 
Superfund  health  assessments  by 
ASTDR.  In  addition,  because  of  the 
involvement  by  other  Federal  Agencies 
and  EPA  offices  in  reviewing  the  testing 
needs  identified  for  these  chemicals, 
this  testing  program  will  supply  test 
data  which  will  also  meet  the  needs  of 
other  Federal  Agencies  and  EPA 
programs. 


Chemical  and  CAS  No. 


Vinyl  chlonde  (75-01-4) 


Benjene  (71-43-2) 


Trichlofoethytene  (79-01-6) 


Tetrachlofoethylene  (i27-i8-4) 


Table  1.— Data  Needs  and  Testing  Guidelines 


Hydrogen  cyanide  (74-90-8) 


Proposed  Testing 

Reproductive  inhalation  , 

Developrr>ental  inhalation  

Neurotoxicity  inhalatKDn  :... 

Sutxhronic  oral 

Subchronic  inhalation  

Neurotoxicity  inhalation  

Functional  observational  t>attery 

Motor  activity 

Neuropathology 

Reproductive  inhalation 

Acute  oral  ^ 

Sutx;hronic  oral 

Immunotoxicity  oral .,. 

Acute  inhalation  

Reproductive  inhalation  

Neurotoxicity  subchronic  inhalation 

Functional  observational  tMttery 

Motor  activity 

Neuropathology 

Developmental  inhalation  

Immunotoxicity  inhalation  

Acute  inhalation  

Subchronic  inhalation  1 


Guideline  (40  CFR) 


R 
D 
N 

798.2650 
798  2450 
N 


R 

798.1175 
798.2650 
I 

A 
R 
N 


I 
A 

798.2450 
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Table  1.— Data  Needs  and  Testing  Guidelines— Continued 


Chemical  and  CAS  No. 


Sodium  cyanide  (143-33-9) 
Toluene  (108-88-3)  


Methylene  chloride  (75-09-2) 


Chloroethane'  (Ethyl  chloride)  (75-00- 
3). 

Mercury"(TBD)  

Chromlum"(TBD)  

Beryllium**(TBD) 


Proposed  Testing 


Developmental  Jntialation  

Neurotoxicity  sutxhronic  inhalation  ... 

Functional  observational  battery 

Motor  activity 

Neuropathology 

Developmental  oral .x 

Comparative  pharmacokinetic  

Immunotoxicity  oral 

Sut>chronic  oral 

Developmental  oral 

Neurotoxicity  sutchronic  oral  

Functional  observational  battery 

Motor  activity 

Neuropattxjiogy 
Immunotoxicity  oral 

Comparative  pharmacokinetic  


Guideline  (40  CFR) 


D 
RK 

798.2550 

D 

N 


PK 


Notes: 

"Note  that  a  soon-to-be-published 
proposed  test  rule  on  hazardous  air 
pollutants  (HAPs)  will  cover  chloropthnnc. 

**A  workgroup  set  up  by  TA.SARC  is  in 
the  process  of  idenfifv'ing  the  specific  fomis 
of  these  metals. 

TBD  -  The  Chemical  Abstract  Service 
Registry  Number(s)  for  the  chemicaKs)  to  be 
tested  is  yet  to  be  determined. 

R  -  Proposed  revised  EPA  guidelines  for 
reproductive  toxicity  testing  are  under 
development  and  are  anticipated  to  be 
finalized  in  the  near  future.  Copies  of  the 
latest  draft  to  date  are  available  in  the  dof.ket 
established  for  this  action. 

D  -  Proposed  revised  EPA  guidelines  for 
developmental  toxicity  testing  are  under 
development  and  are  anticipated  to  be 
finalized  in  the  near  future.  Copies  of  the 
latest  draft  to  date  are  available  in  the  docket 
established  for  this  action. 

N  "  EPA  intends  for  parties  subject  to 
neurotoxicity  testing  requirements  under  this 
rule  to  follow  the  1991  tvieurotoxicology 
Testing  Guidelines  which  are  available  in  the 
docket  established  for  this  action. 

I  -  A  workgroup  established  bv  the  Tri- 
Agency  Superfund  Applied  Research 
Committee  (TASARC)  is  developing 
immunotoxicity  testing  guidelines. 

A  -  Revised  EP.A  guidelines  for  acute 
inhalation  testing  are  under  development  and 
will  soon  be  published  witii  a  proposed  test 
rule  on  HAPs.  Copies  of  the  latest  draft  to 
date  are  available  in  the  docket  established 
for  this  action. 

PK  "  EPA  has  developed  testing  guidelines 
which  may  tie  used  for  conducting 
comparative  pharmokinetic  testing.  These 
final  guidelines  are  awaiting  publication  and 


are  available  in  the  docket  established  for 
this  action. 

II.  Procedures  for  Development  of  EGAs 

EPA  will  follow  the  procedures 
outlined  below  to  develop  EGAs  tor  the 
chemical  substances  listed  in  Table  1 
above. 

1 .  Submission  of  testing  prnpnsnls  for 
ECA  negotiations.  Following 
publication  of  this  Notice, 
manufacturers  and  processors  hn\  e  fiO 
days  to  develop  testing  proposals  for  the 
chemical  substances  listed  in  Table  1 
above  that  they  wish  EPA  to  consider  as 
candidates  for  EGA  negotiations.  EPA 
may  extend  the  deadline  for  receipt  of 
testing  proposals  upon  a  showing  of 
good  faith  efforts  to  develop  testing 
proposals  by  the  initial  deadline.  The 
testing  proposals  should  descril)e  the 
testing  to  be  performed  in  detail  (test 
guideline  or  protocol,  including  route  of 
administration,  species,  etc.)  and 
explain  in  detail  where  there  are 
deviations  from  tests  proposed  by  EPA 
in  Table  1  above.  The  Agency  suggests 
as  a  model  the  testing  proposal 
submitted  on  N-methylpyrroiidone 
(NMP)  by  the  NMP  Producers  Group  on 
September  11, 1992  found  in  the  docket 
established  for  this  action.  In  order  for 
a  testing  proposal  to  be  eligible  for 
consideration,  the  proposal  should 
cover  all  identified  data  needs  of  a 
substance  (or  multiple  substances). 


2.  Agency  selection  of  most  iikelv 
candidates  for  the  ECA  program.  EPA 
will  review  the  submissions  and  selei  1 
the  most  promising  submissions  as 
candidates  for  negotiation.  Submissions 
which  fully  address  EPA's  concerns  will 
have  a  higher  chance  of  success  than 
tho.se  which  do  not  fully  address  all 
data  needs  issues. 

3.  Forma!  solicitation  of  "interested 
parties" in  f/ie  Federal  Register.  I!  IIPA 
selects  a  proposal  as  a  candidate  for 
negotiations,  such  negotiations  will  be 
conducted  pursuant  to  procedures 
described  in  40  GFR  790.28. 
Accordingly,  EPA  will  publish  a  notu  e 
in  the  Federal  Register  soliciting 
persons  interested  in  participating  in  or 
monitoring  negotiations  for  the 
development  of  an  ECA,  to  so  notify  the 
Agency  in  writing.  Those  individuals 
and  groups  who  respond  to  EPA's  notice 
by  the  deadline  established  in  the  notice 
will  have  the  status  of  "interested 
parties"  and  will  be  afforded 
opportunities  to  participate  in  the 
negotiation  process.  Designation  as  an 
"interested  party"  will  not  incur  anv 
obligations.  Submitters  of  testing 
proposals  will  be  considered  interested 
parties  with  regard  to  the  subject (s)  of 
their  proposals  and  need  not  respond  to 
the  solicitation  notice. 

4.  Negotiation  of  testing  program  on  J 
development  of  an  ECA.  Negotiations 
will  be  conducted  in  meetings  open  to 
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the  public.  Notification  of  meetings  will 
b«  given  onlv  to  persons  identified  as 
interested  parties.  The  first  negotiation 
meeting  will  establish  the  period  for 
negotiation.  If  agreement  is  not  reached 
within  this  prescribed  time  limit  and 
EPA  chooses  not  to  extend  the 
negotiation  period,  negotiations  will  be 
terminated  and  testing  will  be  required 
under  a  rule. 

5.  Appmvnl  of  the  ECA  b^  interested 
parties  and  EPA  and  publication  of  a 
notice  in  the  Federal  Register.  After 
EPA  and  interested  parties  have  agreed 
in  principle  on  the  terms  of  the  ECA,  the 
ECA  text  will  be  sent  for  approval  to 
interested  parties  who  are  actual 
participants  in  the  negotiation. 
Subsequent  to  approval  of  the  ECA,  EPA 
will  publish  a  notice  in  the  Federal 
Register  summarizing  the  testing 
program  and  announcing  that  in  lieu  of 
a  test  rule,  the  Agency  has  issued  a 
testing  Consent  Order  that  incorpiorates 
the  ECA. 

III.  Public  Record 

EPA  has  established  a  record  for  this 
action  (docket  control  number  OPPTS- 
42052P;  FRL-175&-5).  The  record 
includes  basic  information  considered 
by  EPA  in  developing  this  action.  EPA 


will  supplement  the  re«:ord  with 
additional  information  as  it  is  received. 

A  public  version  of  this  record  is 
available  in  the  TSCA  Nonconfidential 
Information  Center  (NCIC)  from  12  noon 
to  4  p.m..  Monday  through  Friday, 
except  legal  holidays.  The  NCIC  is 
located  in  Rm.  NE-B607.  Mail  Code 
7407.  401  M  St.,  SW..  Washington.  DC. 
20460.  Written  requests  for  copies  of 
documents  contained  in  this  record  may 
be  sent  to  the  above  address  or  faxed  to 
(202) 260-9555. 

Authority:  15  U.S.C.  2603. 

Dated:  September  21,  1994. 

Charles  M.  Auer, 

Director.  Chemical  Control  Division.  Office 

of  Pollution  Prevention  and  Toxics. 

(FR  Doc  94-24250  Filed  9-29-94;  8:45  am) 

BILUNG  CODE  SS60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Ottice  of 
Management  and  Budget  for  Review 

September  27.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 


following  information  collection  request 
to  0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C.  Section  3507.  Persons  wishing 
to  comment  on  this  information 
collection  should  contact  Timothy  Fain. 
Office  of  Management  and  Budget. 
Room  10102.  New  Executive  Office 
Building.  Washington.  D.C.  20503.  (202) 
395-3561.  For  further  information, 
contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
418-0214. 

Please  note:  The  Commission  has 
requested  expedited  review  of  this 
collection  by  September  30. 1994.  under 
the  provisions  of  5  CFR  1320.18. 
Title:  Implementation  of  Section  309(j) 
of  the  Communications  Act — 
Competitive  Bidding,  Second  Report 
and  Order  and  Second  Memorandum 
Opinion  and  Order.  PP  Docket  No. 
93-253. 
OMB  Control  Number:  3060-0600. 
Action:  Revised  Collections. 
Respondents:  Individuals.  State  or  local 
governments.  Non-profit  institutions. 
Business  or  other  for-profit,  including 
small  businesses. 
Frequency  of  response:  On  occasion  and 

recordkeeping  requirements 
Estimated  Annua]  Burden: 
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Sect»on/»CKnns 


Section  1.2105  -.., 

Section  1.2107  

Section  1.2106  

Section  1.2110  .... 
Section  1.2110*  .. 
Section  1.2111  .... 

Microiiche 

FCC  Form  175  ... 
FCCFoim  175-S 


No.  of 
Re- 
spond- 
ents 


13.400 

10.000 

2.350 

1,000 

1.000 

100 

13,400 

13,400 

6,400 


Estimated 

average 

hrs  pief 

response 


.50 


1 

20 

2 

1 


.50 
> 

.50 
.26 


Esti- 
mated 
annual 
burden 


6,700 

10,000 

47,000 

2,000 

1,000 

50 

26,800 

6.700 

675 


*  Recofdkeeptng  requirement 

Total  Annual  Burden;  100.925  Hours. 


Needs  and  Uses:  In  the  Second 

Memorandum  Opinion  and  Order  the 
Commission  modified  and 
supplemented  several  of  its  generic 
rules  governiiig  the  auctioning  of  all 
licenses  subje<i  to  competitive 
bidding.  Applicants  are  required  to 
file  certain  information  so  that  the 
Commission  can  determine  whether 
the  applicants  are  legally,  technically 
and  financially  qualified  to  be 
licensed  and  also  whether  applicants 
are  entitled  to  receive  certain  benefits. 
Affected  public  are  any  member  of  the 
public  who  wants  to  become  or 
remain  a  licensee. 

The  foregoing  estimates  include  the 
time  for  reviewing  instructions. 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission,  Records  Management 
Branch,  Paperwork  Reduction  Project, 
Washington,  D.C.  20554  and  to  the 
Office  of  Management  and  Budget 
Paperwork  Reduction  Project, 
Washington.  D.C  20503. 


Federal  Communications  Commission. 
Williams  F.  Galon, 

Actinfi  Secretary. 

Subpart  Q — Competttive  Bidding 
Proceedings 

AuUiorUy:  4  7  U.S.C  309(j). 
General  Procedures 
Section  1.2101    Purpose 

The  provisions  of  this  sutjpart  implement 
Section  309(j)  of  the  Ckimraunications  Art  of 
1934.  as  added  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (P.L  103-66), 
authorizing  the  Commission  to  employ 
competitive  bidding  procedures  to  choose 
from  among  two  or  more  mutually  exclusive 
applications  for  certain  initial  licenses. 


Section  1  2102    Eligibility  of  Applications 
for  competitive  Bidding 

(a)  Mutually  exclusive  initial  applications 
in  the  following  services  or  classes  of 
services  are  subject  to  competitive  bidding: 

(1)  Interactive  Video  Data  Service  (see  47 
CFR  Part  95.  Subpart  F).  This  subsection  does 
not  apply  to  applications  which  were  filed 
prior  to  July  26.  1993; 

(2)  Marine  Public  Coast  Stations  (see  47 
CFR  Part  80.  Subpart  )); 

(3)  Multipoint  Distribution  Service  and 
Multichannel  Multipoint  Distribution  Service 
(see  47  CFR  Part  21.  Subpart  K).  This 
subsection  does  not  apply  to  applications 
which  were  filed  prior  to  July  26.  1993; 

(4)  Exclusive  Private  Cramer  Paging  above 
900  MHz  [see  47  CFR  Part  90,  Subpart  P  and 
the  Private  Carrier  Paging  Exclusivitv  Report 
and  Order,  8  FCC  Red  8318,  58  FR  62289 
(Nov.  26.  1993)); 

(5)  Public  Mobile  Services  {see  47  CFR  Part 
22),  except  in  the  800  MHz  Air-(;round 
Radiotelephone  Service,  and  in  the  Rural 
Radio  Service.  This  subsection  does  not 
apply  to  applications  in  the  cellular  radio 
service,  such  as  cellular  unserved  area 
applications,  that  were  filed  prior  to  July  26, 
1993: 

(6)  Specialized  Mobile  Radio  Service 
(SMR)  (see  47  CFR  Part  90,  Subpart  S) 
including  applications  based  on  finder's 
preferences  for  frequencies  allocated  to  the 
SMR  service  (see  47  CFR  Part  90.173); 

(7)  Personal  Communications  Services 
(PCS)  (see  47  CFR  Part  24);  and 

Note:  To  determine  the  rules  that  apply  to 
comf>etitive  bidding  in  the  foregoing  services. 
specific  service  rules  should  be  consulted. 

(b)  The  following  types  of  license 
applications  are  not  sub)ect  to  competitive 
bidding  procedures; 

(1 )  Applications  for  renewal  of  licenses; 

(2)  Applications  for  modification  of 
license;  provided,  however,  that  the 
Commission  may  determine  that  applications 
for  modification  that  are  mutually  exclusive 
with  other  applications  should  be  subject  to 
competitive  bidding, 

(3)  Applications  for  subsidiary 
communications  services.  A  "subsidiary 
communications  service"  is  a  class  of  service 
where  the  signal  for  that  service  is  indivisible 
from  that  of  the  main  channel  signal  and  that 
main  channel  signal  is  exempt  from 
competitive  bidding  under  other  prov  isi<ins 
of  these  rules.  See.  eg.,  §  1.2102(r) 
(exempting  broadcast  services)  Examples  of 
such  subsidiary  communications  services  are 
those  transmitted  on  subcarriers  within  the 
FM  baseband  signal  (see  47  CFR  §  73.295). 
and  signals  transmitted  wittim  the  Vertical 
Blanking  Interval  of  a  broadcast  television 
signal;  and 

(4)  Applications  for  frequencies  used  as  an 
intermediate  link  or  links  in  the  provision  of 
a  continuous,  end-to-end  service  where  no 
service  is  provided  directly  to  subscribers 
over  the  frequencies.  Examples  of  such 
intermediate  links  are  (a)  {xjinf-fo-point 
microwave  facilities  used  to  connect  a 
cellular  radio  telephone  base  station  with  a 
cellular  radio  telephone  mobile  telephone 
switching  office  and  (b)  point-to-point 
microwave  facilities  used  as  part  of  the 


service  offering  in  the  provision  of  tRlephone 
exchange  or  interexchange  service. 

(c)  Applications  in  the  following  services 
or  classes  of  services  are  not  subject  to 
competitive  bidding' 

(1)  Alaska-Private  Fixed  Stations  (see  47 
CFR  Part  80,  Subpart  O); 

(2)  Broadcast  radio  (AM  and  FM)  and 
broadcast  television  (VHF.  UHF.  LPTV) 
under  47  CFR  Part  73; 

(3)  Broadcast  Auxiliary  and  Cable 
Television  Relay  Services  (see  47  CFR  Part 
74,  Subparts  D,  E,  F,  G,  H  and  L  and  Part  73, 
Subparts); 

(4)  Instructional  Television  Fixed  .Service 
(see  47  CFR  Part  74,  Subpart  1); 

(5)  Maritime  Support  Stations  (.see  47  CFR 
Part  80,  Subpart  N); 

(6)  Marine  Operational  Fixed  Stations  (see 
47  CFR  Part  80,  Subpart  L); 

(7)  Marine  Radiodelermination  Stations 
(cee  47  CFR  Part  80.  Subpart  M); 

(8)  Personal  Radio  Services  (see  4  7  CFR 
Part  95),  except  applications  filed  after  )uly 
26,  1993.  in  the  Interactive  Video  Data 
Serv  ice  (see  47  CFR  Part  95.  Subpart  F); 

(9)  Public  Safety,  Industrial/L.and 
Transportation,  General  and  Business  Radio 
categories  above  800  MHz,  including  finder's 
preference  requests  for  frequencies  not 
allocated  to  the  SMR  service  (see  47  CFR 
Section  90.173),  and  including  until  further 
notice  of  the  Commission,  the  Automated 
Vehicle  Monitoring  Service  (see  47  CFR 
§90.239); 

(10)  Private  Land  Mobile  Radio  Ser\i(.es 
between  470-512  Mhz  (see  47  CFR  Part  90, 
Subparts  B-F),  including  those  based  on 
finders  preferences,  see  47  CFR  Section 
90.173; 

(11)  Private  L^nd  Mobile  Radio  Services 
below  470  MHz  (see  47  CFR  Part  90,  Subparts 
B-F)  except  in  the  220  MHz  band  (.see  47 
c;FR  Part  90.  Subpart  T).  including  those 
based  on  finder's  preferences  (see  47  CFR 
Section  90.173);  and 

(12)  Private  Operational  Fixed  .Services 
(see  47  CFR  Part  94). 

Section  1  2103  Competitive  Bidding  Dfsign 
Options 

(a)  The  Commission  will  sele<.i  the 
competitive  bidding  design(s)  to  be  used  in 
auctioning  particular  licenses  or  cIhssps  of 
licenses  on  a  service-specific  basis  The 
choice  of  competitive  bidding  design  will 
generally  be  made  pursuant  to  the  criteria  set 
forth  in  the  Second  Report  and  Order  in  PP 
Docket  No  93-253,  FCC  94-61 .  59  FR  22980 
(May  4,  1994),  adopted  March  8.  1M94.  but 
the  Commission  may  design  and  tes-t 
alternative  methodologies.  The  Commission 
will  choose  from  one  or  more  of  the 
following  types  of  auction  designs  for 
services  or  classes  of  services  subject  to 
competitive  bidding: 

(1)  Single  round  sealed  bid  auctions  (either 
sequential  or  simultaneous) 

(2)  Sequential  oral  auctions 

(3)  Simultaneous  multiple  round  auctions 

(b)  The  Commission  may  use  combinatorial 
bidding,  which  would  allow  bidders  to 
submit  all  or  nothing  bids  on  combinations 
of  licenses,  in  addition  to  bids  on  individual 
licenses.  The  Commission  may  require  that  to 
be  declared  the  high  bid,  a  combinatorial  bid 


must  exceed  the  sum  of  the  individual  bids 
by  a  specified  amount.  Combinatorial 
bidding  may  be  used  with  any  type  of 
auction. 

(c)  The  Commission  may  use  single 
combined  auctions,  which  combine  bidding 
for  two  or  more  substitutable  licenses  and 
award  licenses  to  the  highest  bidders  until 
the  available  licenses  are  exhausted  This 
technique  may  be  used  in  conjunction  with 
any  typ>e  of  auction. 

Section  1.2104  Competitive  Bidding 
Mechanisms 

(a)  Sequencing.  The  Commission  will 
establish  the  sequence  in  which  multiple 
licenses  will  be  auctioned. 

(b)  Grouping.  In  the  event  the  Commission 
uses  either  a  simultaneous  multiple  round 
competitive  bidding  design  or  combinatorial 
bidding,  the  Commission  will  determine 
which  licenses  will  be  auctioned 
simultaneously  or  in  combination. 

(c)  Resen'otion  Price.  The  Commission  mav 
establish  a  reservation  price,  either  disclosH 
or  undisclosed,  below  which  a  license 
subject  to  auction  will  not  be  awarded 

(d)  Minimum  Bid  Increments  The 
Commission  may,  by  announcement  before 
or  during  an  auction,  require  minimum  bid 
increments  in  dollar  or  percentage  terms  The 
Commission  may  also  establish  suggested 
minimum  opening  bids  on  a  service-spt^i  iin 
basis. 

(e)  Stopping  Rules.  The  Commission  mav 
establish  stopping  rules  tjefore  or  during 
multiple  round  auctions  in  order  to  fermindle 
the  auctions  within  a  reasonable  time. 

(f)  Activity  Rules.  The  Commission  m,iv 
establish  activity  rules  which  require  a 
minimum  amount  of  bidding  activity. 

(g)  Withdrawal.  Default  and 
Disqualification  Penalties.  As  specified 
below,  when  the  Commission  conducts  a 
simultaneous  multiple  round  auction 
pursuant  to  §  1.2103,  the  Commission  wiil 
impose  penalties  on  bidders  who  withdraw 
high  bids  during  the  course  of  an  auction,  or 
who  default  on  pav-ments  due  after  an 
auction  closes  or  who  are  disqualified. 

(1)  Bid  withdrawal  prior  to  close  of 
auction.  A  bidder  who  withdraws  a  high  bid 
during  the  course  of  an  aurtion  will  be 
subject  to  a  penalty  equal  to  the  difference 
l)etween  the  amount  bid  and  the  amount  of 
the  winning  bid  the  next  time  the  license  is 
offered  by  the  Commission.  No  withdrawal 
penalty  wcjuld  be  assessed  if  the  suljsequ'nt 
winning  bid  exceeds  the  withdrawn  bid  This 
penalty  amount  will  be  deducted  from  any 
upfront  pavments  or  down  payments  thdt  ihi- 
withdrawing  bidder  has  deposited  with  ihi- 
Cximmission. 

(2)  Default  or  disqualification  after  clo'*  of 
auction.  If  a  high  bidder  defeuits  or  is 
disqualified  after  the  close  of  such  an 
auction,  the  defaulting  bidder  will  be  sub|'-(  t 
to  the  penalty  in  subsection  (1)  plus  an 
additional  penalty  equal  to  3  percent  of  the 
subsequent  winning  bid.  If  the  subsequent 
winning  bid  exceeds  the  defaulting  bidder  s 
bid  amount,  the  3  percent  penalty  will  be 
calculated  based  on  the  defaulting  bidder's 
bid  amount.  These  amounts  will  be  dodut  ted 
from  any  upfront  pavTnents  or  down 
payments  that  the  defaulting  or  disqualifiei! 
bidder  has  deposited  with  the  Commission. 
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When  the  Commission  conducts  single 
round  sealed  bid  auctions  or  sequential  oral 
auctions,  the  Commission  may  modify  the 
penalties  to  be  paid  in  the  event  of  bid 
withdrawal,  default  ordisqualirication: 
provided,  however,  that  luch  penalties  shall 
not  exceed  the  penalties  specified  above 

(h)  The  Commission  will  generally  release 
infonnation  concerning  the  identities  of 
bidders  before  each  auction  but  may  choose, 
on  an  auction-by-auction  basis,  to  withhold 
the  identity  of  the  bidders  associated  with 
bidder  identification  numbers. 

(i)  The  Commission  may  delay,  suspend,  or 
cancel  an  auction  in  the  event  of  a  natural 
disaster,  technical  obstacle,  evidence  of 
security  breach,  unlawful  bidding  activity, 
administrative  nscesaity,  or  for  any  other 
rea.^rfjn  that  affects  the  fair  and  effu  lent 
conduct  of  the  competitive  bidding.  The 
Commission  also  has  the  authority,  at  its  sole 
discretion,  to  resume  the  competitive  bidding 
starting  from  the  beginning  of  the  current  or 
some  previous  round  or  cancel  the 
competitive  bidding  in  its  entirety. 

.Serf ion  12105  Bidding  Application  and 
Certification  Procedures:  Prohibition  of 
Collusion 

(ul  Submission  of  Short  Form  Application 
IFCCForm  175/  In  order  to  be  eligilile  to  bid, 
an  applicant  must  timely  submit  a  short-form 
application  (FCC  Form  i75).  together  with 
any  appropriate  filing  fee  set  forth  by  Public 
Notice.  Unless  otherwise  provided  by  I»ublic 
Notice,  the  Form  175  need  not  be 
accompanied  by  an  upfront  payment  [see 
Section  1.2106  of  this  part). 

(1)  All  Fonn  175s  will  be  due: 

(il  On  the  date{s)  specified  by  Public 
Notice,  or 

(ii)  In  the  case  of  application  filing  dates 
vvhii  h  occur  automatically  by  opieration  of 
law  (see,  e.g.,  47  CFR  Section  22  902).  on  a 
date  specified  by  Public  Notice  after  the 
(ximmission  has  reviewed  the  applications 
that  have  been  filed  on  those  dates  and 
determined  that  mutual  exclusivity  exists. 

(2)  The  Form  175  must  contain  the 
following  information: 

(i)  Identification  of  each  license  on  which 
the  applicant  wishes  to  bid, 

(ill  The  applicant's  name,  if  the  applicant 
is  an  individual.  If  the  applicant  is  a 
corporation,  then  the  short-form  application 
will  require  the  name  and  address  of  the 
corporate  office  and  the  name  and  title  of  an 
officer  or  director.  If  the  applicant  is  a 
partnership,  then  the  application  will  require 
the  name,  citizenship  and  address  of  all 
partners,  and,  if  a  partner  is  not  a  natural 
person,  then  the  name  and  title  of  a 
responsible  person  should  be  included  as 
well.  If  the  applicant  is  a  trust,  then  the  name 
and  address  of  the  trustee  will  be  rtrquired. 
If  the  applicant  is  none  of  the  above,  then  il 
must  identify  and  describe  itself  and  its 
principals  or  other  resfionsible  persons; 

(iii)  Tbe  identity  of  the  person(s) 
authorized  to  make  or  withdraw  a  bid: 

(iv)  If  the  applicant  applies  as  a  designated 
entity  pursuant  to  §  1.2110  of  these  rules,  a 
statement  to  that  effect  and  a  declaration, 
under  penalty  of  pierjury.  that  the  applicant 
is  qualified  as  a  designated  entity  under 
$  1.2110of  theCommiuion's  Rules; 


(v)  Certifictftiun  that  the  applicant  i.s 
legally,  technically,  financially  and  otherwise 
qualified  pursuant  to  Section  308(b)  of  the 
Communications  Act  of  1934.  as  amended. 
The  Commission  will  accept  applications 
certifying  that  a  request  for  waiver  or  other 
relief  from  the  requirements  of  Section  310 
is  pending; 

(vi)  Certification  that  the  applicant  is  in 
compliance  with  the  foreign  ownership 
provisions  of  Section  310  of  the 
Communications  Act  of  1934,  as  amended; 

(vii)  Certification  that  the  applicant  is  and 
will,  during  the  pendency  of  its 
applicationis),  remain  in  compliance  with 
any  service-specific  qualifications  applicable 
to  tbe  licenses  on  which  the  applicant 
intends  to  bid  including,  but  not  limited  to, 
financial  qu;iiifications.  The  Commission 
may  require  renification  in  certain  services 
that  the  applicunt  will,  following  grant  of  a 
license,  come  into  compliaiu:e  with  certain 
service-specific  rules,  including,  but  not 
limited  to,  ownership  eligibility  limitations; 

(viii)  An  exhibit,  certified  as  truthful  under 
penalty  of  p«^r)ury.  identifying  all  parties 
with  whom  the  applicant  has  entered  into 
partnerships,  joint  ventures,  consortia  or 
other  agreements,  arrangements  or 
understandings  of  any  kind  relating  to  the 
licenses  being  auctioned,  including  any  such 
agreements  relating  to  the  post-auction 
market  structure. 

(ix)  Certification  under  penalty  of  perjury 
that  it  has  not  entered  ancl  will  not  enter  into 
any  explicit  or  implicit  agreements, 
arrangements  or  understandings  of  any  kind 
with  any  parties  other  than  those  identified 
pursuant  to  sutwection  (viii)  regarding  the 
amount  of  their  bids,  bidding  strategies  or  the 
particular  licenses  on  which  they  will  or  will 
not  bid; 

Note:  The  Commission  may  also  request 
applicants  to  submit  additional  information 
for  informational  purposes  to  aid  in  its 
preparation  of  required  reports  to  Congress. 

(b)  Modification  and  Dismissal  of  Form 
175.  (1)  Any  Form  175  that  is  not  signed  or 
otherwise  does  not  contain  all  of  the 
certifications  required  pursuant  to  this 
section  is  unacceptable  for  filing  and  cannot 
be  corrected  subsiaquent  to  any  applicable 
filing  deadline.  The  application  will  be 
dismissed  with  prejudice  and  the  upfront 
payment,  if  paid,  will  be  returned. 

(2)  The  CommissicMi  will  provide  bidders 
a  limited  opportunity  to  cure  defects 
spiecified  herein  (except  for  failure  to  sign  the 
application  and  to  make  certifications)  and  to 
resubmits  corrected  application.  Form  175 
may  be  amended  or  modified  to  make  minor 
chariges  or  correct  minor  errors  in  the 
application  (such  as  typographical  errors). 
The  Commission  will  classify  all 
amendments  as  major  or  minor,  pursuant  to 
rules  applicable  to  specific  services.  An 
application  will  be  considered  to  be  a  newly 
filed  application  if  it  is  amended  by  a  major 
amendment  and  may  not  be  resubmitted  after 
applicable  filing  deadlines. 

(3)  Applicants  who  fail  to  correct  defects 
in  their  applications  in  a  timely  manner  as 
specified  by  F\iblic  Notice  will  have  their 
applications  dismissed  with  no  opportunity 
for  resubmits luru 

Ul  Prohibition  of  Collusion.  (1)  Except  as 
provided  in  paragraphs  (c)(2)  and  (cK3)  of 


this  subsection,  after  the  filin^^  of  short-form 
applications,  all  bidders  are  prohibited  from 
cooperating,  collaborating;  discussing  or 
disclosing  in  any  manner  the  substance  of 
their  bids  or  bidding  strategies,  or  discussing 
or  negotiating  settlement  agreements,  with 
other  bidders  until  after  the  high  bidder 
makes  the  required  down  payment,  unless 
such  bidders  are  members  of  a  bidding 
consortium  or  other  joint  bidding 
arrangement  identified  on  the  bidder's  short- 
form  application  pursuant  to  Section 
1.2105(a)(2Kviii). 

(2)  Applicants  may  modify  their  short-form 
applications  to  reflect  formation  of  consortia 
or  changes  in  ownership  at  any  time  before 
or  during  an  auction,  provided  such  changes 
do  not  result  in  a  change  in  control  of  the 
applicant,  and  provided  that  the  fwities 
forming  consortia  or  entering  into  ownership 
agreements  have  not  applied  for  the  same 
license.  Such  changes  will  not  be  considered 
major  modifications  of  the  application. 

(3)  After  the  filing  of  short-form 
applications,  applicants  may  make 
agreements  to  bid  K>>ntly  for  licenses, 
provided  the  parties  to  the  agreement  have 
not  applied  for  the  same  license. 

Section  1.2106  Submission  of  Upfront 
Payments 

(a)  The  Commission  may  require 
applicants  for  licenses  subject  to  competitive 
bidding  to  submit  an  upfront  payment.  In 
that  event,  the  amount  of  the  upfront 
payment  and  the  procedures  for  submitting  it 
will  be  set  forth  in  a  Public  Notice.  No 
interest  will  be  paid  on  upfront  payments. 

(b)  Upfront  piayments  must  be  made  either 
by  wire  transfer  or  by  cashier's  check  drawn 
in  U.S.  dollars  from  a  financial  institution 
whose  deposits  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  and  must  be 
made  payable  to  the  Federal 
Communications  Commission. 

(c)  If  an  upfix)nt  payment  is  not  in 
compliance  with  the  Commission's  Rule,  or 
if  insufficient  funds  are  tendered  to 
constitute  a  valid  upfront  payment,  the 
applicant  shall  have  a  limited  opportunity  to 
correct  its  submission  to  bring  it  up  to  the 
minimum  valid  upfront  payment  prior  to  the 
auction.  If  the  applicant  does  not  submit  at 
least  the  minimum  upfront  payment,  it  will 
be  ineligible  to  bid.  its  application  will  be 
dismissed  and  any  upfront  payment  it  has 
made  will  be  returned. 

(d)  The  upfront  paymenUs)  of  a  bidder  will 
be  credited  toward  any  down  payment 
required  for  licenses  on  which  the  bidder  is 
the  high  bidder.  Where  the  upfront  payment 
amount  exceeds  the  required  deposit  of  a 
winning  bidder,  the  Coiiunission  may  refund 
the  excess  amount  after  determining  that  no 
bid  withdrawal  penalties  are  owed  by  that 
bidder. 

(e)  In  accordance  with  the  provisions  of 
subsection  (d),  in  the  event  a  penalty  is 
assessed  pursuant  to  §  1.2104  for  bid 
withdrawal  or  default,  upfront  payments  or 
down  payments  on  deposit  with  the 
Commission  will  be  used  to  satisfy  the  bid 
withdrawal  or  default  penalty  before  being 
applied  toward  any  additional  obligations 
that  the  high  bidder  may  have. 
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Section  1.2107  Submission  of  Down  Payment 
and  Filing  of  Long-Form  Applications 

(a)  After  bidding  has  ended,  the 
Commission  will  identify  and  notify  the  high 
bidder  and  declare  the  bidding  closed. 

Within  five  (5)  business  davs  after  boini; 
notified  that  it  is  a  high  bidder  on  a 
particular  license(s).  a  hii^h  bidder  must 
submit  fo  the  Commission's  lot.klxix  bank 
such  additional  finds  (the  "down  payment") 
as  are  necessary  to  bring  its  total  deposits 
(not  in»;luding  upfront  payments  applied  to 
satisfy  penalties)  up  to  twenty  (20)  percent  of 
its  high  bid(s).  (In  single  round  sealed  bid 
auctions  conducted  under  §  1  2103,  however, 
bidders  may  be  required  to  submit  their 
down  payment  with  their  bids  )  This  down 
payment  must  be  made  by  wire  transfer  or 
cashier's  check  drawn  in  U.S.  dollars  from  a 
financial  institution  whose  deposits  are 
insured  by  the  Federal  Deposit  Insurance 
Corpordtion  and  must  be  made  payable  to  the 
Fexleral  Communications  Commissicm. 
Winning  bidders  who  are  qualified 
designated  entities  eligible  fur  installment 
payments  under  §  1.2110(d)  are  only  ntquircd 
to  bring  their  total  deposits  up  to  ten  (10) 
percent  of  their  winning  bid(s).  Such 
designated  entities  must  pay  the  remainder  of 
the  twenty  (20)  percent  down  payment 
within  five  (5)  business  days  of  grant  of  their 
application.  See  §  1.2110(e)  (1)  and  (2)  of  this 
subpart.  Down  payments  will  be  held  by  the 
Commission  until  the  high  bidder  has  lieen 
awarded  the  license  and  has  paid  the 
remaining  balance  due  on  the  license,  in 
which  case  it  will  not  be  returned,  or  until 
the  winning  bidder  is  found  unqualified  to  be 
a  licensee  or  has  defaulted,  in  which  case  it 
will  be  returned,  less  applicable  p<»nHlties. 
No  interest  will  be  paid  on  any  down 
payment. 

(c)  A  high  bidder  that  meets  its  down 
payment  obligations  in  a  timely  manner 
must,  within  ten  (10)  business  days  after 
being  notified  that  it  is  a  high  bidder,  submit 
an  additional  application  (the  "long-form 
application")  pursuant  to  the  rules  governing 
the  service  in  which  the  applicant  is  the  high 
bidder  (unless  it  has  already  submitted  such 
an  application,  as  contemplated  by 
S  1.21 05(a)(1)(b)  For  example,  if  the 
applicant  is  a  high  bidder  for  a  license  in  the 
InterdClive  Video  Data  Service  See  47  CFR 
Part  95,  .Subpart  F),  the  long  form  application 
will  be  submitted  on  FCC  Form  574  in 
acconlance  with  Section  95.815  of  the  Rules. 
Notwithstanding  any  other  provision  in  Title 
47  of  the  Code  of  Federal  Regulations  to  the 
r»ntrary.  high  bidders  need  not  submit  an 
additional  application  filing  fee  with  their 
long-form  applications.  Notwithstanding  any 
other  provision  in  Title  47  of  the  Ccxle  of 
Federal  Regulations  to  the  contrary,  tbe  high 
bidders  lung-form  application  must  be 
mailed  or  otherwise  delivered  fo:  Office  of 
the  Sc<:retary,  Federal  Communications 
Commission,  Attention:  Auction  Application 
Processing  Section,  1919  M  Strpet,  NW.. 
Room  222,  Washington,  DC  20554. 

An  applicant  that  fails  to  submit  the 
required  long-form  application  as  required 
under  this  subsection,  and  foils  to  establish 
good  cause  for  any  late-filed  submission, 
shall  be  deemed  to  have  defaulted  and  will 
be  subject  to  the  penalties  set  forth  in 
^  1.2104  of  the  Commission's  Rules. 


(d)  As  an  exhibit  to  its  long-form 
application,  the  applicant  must  provide  a 
detailed  explanation  of  the  terms  and 
conditions  and  parties  involved  in  any 
bidding  consortia,  joint  venture,  partnership 
or  other  agreement  or  arrangement  it  had 
entered  into  relating  to  the  competitive 
bidding  process  prior  to  the  time  bidding  was 
completed.  Such  agreements  must  have  been 
entered  into  prior  to  the  filing  of  short-form 
applications  pursuant  to  §1.2105. 

Section  1 .2108  Procedures  for  Filing  Petitions 
To  Deny  Agi^inst  Long-Form  Applications 

(a)  Where  petitions  to  deny  are  otherwise 
provided  for  under  the  Act  or  the 
CJonunission's  Rules,  and  unless  other 
service-specific  procedures  for  the  filing  of 
such  petitions  are  provided  for  r.l.st'whcre  in 
the  Commission's  Rules,  the  pnx.edures  in 
this  section  shall  apply  to  the  filing  of 
petitions  to  deny  the  long-form  applications 
of  winning  bidders. 

(b)  Within  thirty  (30)  days  after  the 
(^mmission  gives  public  notice  that  a  long- 
form  applications  has  been  accepted  for 
filing,  petitions  to  deny  that  application  may 
be  filed.  Any  such  petitions  must  contain 
allegations  of  fact  supported  by  affidavit  of  a 
person  or  persons  with  personal  knowledge 
thereof. 

(c)  An  applicant  may  file  an  opposition  to 
any  petition  to  deny,  and  the  petitioner  a 
reply  to  such  opposition  Allegations  of  feet 
or  denials  thereof  must  be  supported  by 
affidavit  of  a  person  or  persons  with  personal 
knowledge  thereof.  The  times  for  filing  such 
opposition  and  replies  will  be  those" provided 
in  §  1 .45  of  these  Rules. 

(d)  If  the  Commission  determines  th.it: 

(1)  An  applicant  is  qualified  and  there  is 
no  substantial  and  material  i.ssue  of  fac:t 
concerning  that  determination,  it  will  grant 
the  application. 

(2)  An  applicant  is  not  qualified  and  that 
there  is  no  substantial  issue  of  fact 
ronc^eming  that  determination,  the 
(xjmmission  need  not  hold  an  evidentiary 
hearing  and  will  deny  the  application. 

(3)  Substantial  and  material  issues  of  fact 
require  a  hearing,  it  will  conduct  a  hearing 
The  Commission  may  permit  all  or  part  of  the 
evidence  to  be  submitted  in  written  fonn  and 
may  permit  employees  other  than 
administrative  law  judges  to  preside  at  the 
taking  of  written  evidence.  Such  hearing  will 
be  conducted  on  an  expedited  basis. 

Section  1.2109  License  Grant,  Denial. 
Default,  and  Distfualification 

(a)  Unless  otherwise  specified  in  these 
rules,  auction  winners  are  required  to  pay  the 
balance  of  their  winning  bids  in  a  lump  sum 
within  five  (5)  business  days  following  award 
of  the  license.  Grant  of  the  license  will  be 
conditioned  on  full  and  timely  payment  of 
the  winning  bid. 

(b)  If  a  winning  bidder  withdraws  its  bid 
after  the  Commission  has  declared 
competitive  bidding  closed  or  feils  to  remit 
the  required  down  pieyment  within  five  (5) 
business  days  af^er  the  Commission  has 
dcclarcKi  competitive  bidding  closed,  the 
bidder  will  be  deemed  to  have  defaulted,  its 
application  will  be  dismissed,  and  it  will  be 
liable  for  the  default  penalty  specified  in 


§  1.12104(g)(2).  In  such  event,  the 
Commission  may  either  re-auction  the 
license  to  existing  or  new  applicants  or  off*  r 
it  to  the  other  highest  bidders  (in  descending 
order)  at  their  final  bids.  The  down  payment 
obligations  set  forth  in  §  1.2107(b)  will  apply 

(c)  A  winning  bidder  who  is  found 
unqualified  to  be  a  licensee,  fails  to  remit  the 
balance  of  its  winning  bid  in  a  timely 
manner,  or  defaults  or  is  disqualifieci  for  any 
reason  after  having  .made  the  required  down 
payment,  will  be  cleemed  to  have  defaulted 
and  will  be  liable  for  the  penalty  set  forth  in 
§  1.2104(g)(2).  In  such  event,  the  Commission 
will  conduc:t  another  auction  for  the  license, 
affording  new  parties  an  opportunity  to  file 
applications  for  the  license. 

(d)  Bidders  who  are  found  to  have  violated 
the  antitrust  laws  or  the  Commission's  rules 
in  ccmncction  with  their  participation  in  the 
competitive  bidding  process  may  l)e  subject, 
in  addition  to  any  other  applicable  sanctions, 
to  forfeiture  of  their  upfront  payment,  down 
payment  of  full  bid  amount,  and  may  be 
prohibiten!  from  participating  in  fufiirp 
auc:tions. 

Set^ion  1.21  JO  Designated  Entities 

(a)  D<!signated  entities  are  small 
busines-ses.  businesses  owned  by  members  of 
minonfy  groups  and/or  women,  and  rural 
telephone  companies. 

(b)  Definitions.  (1)  Small  businesses.  The 
txjinmission  will  establish  the  definition  of  a 
small  business  on  a  service-specific  basis, 
taking  into  consideration  the  charactctristio 
and  c;apitil  requirements  of  the  particular 
service. 

(2)  Businesses  owned  by  member  of 
minority  groups  and/or  women.  Unless 
otherwise  provided  in  rules  governing 
specific  services,  a  business  owncnl  by 
members  of  minority  groups  and/or  women 
is  one  in  which  minorities  and/or  women 
who  are  U-S.  citizens  control  the  applicant, 
have  at  least  50.1  percent  equity  owmership 
and,  in  the  case  of  a  corporate  applicant,  a 
50.1  |M;r«int  voting  interest.  For  applicstnts 
that  are  partnerships,  every  general  parti>er 
cither  must  be  a  mincjrity  and/or  woman  lor 
minorities  and/or  women)  whp  are  IJ.S. 
citizens  and  who  individually  or  together 
own  at  least  50.1  percent  of  the  partnership 
equity,  or  an  entity  that  is  100  percent  owned 
and  cxintrolled  by  minorities  and/or  women 
who  are  U.S.  citizens.  The  interests  of 
minorities  and  women  are  to  be  calc-ulated  on 
a  fully-diluted  basis;  agreements  such  as 
stcK-k  options  and  convertible  debentures 
shall  be  considered  to  have  a  present  effect 
on  the  power  to  control  an  entity  and  shall 
b«>  treated  as  if  the  rights  thereunder  already 
have  been  fully  exercised.  However,  upon  a 
demonstration  that  options  or  conversion 
rights  held  by  non-controlled  princ  ipals  will 
not  deprive  the  minority  and  female 
principals  of  a  substantial  financial  stake  in 
the  venture  or  impiair  their  rights  to  control 
the  designated  entity,  a  designated  entity 
may  seek  a  waiver  of  the  requirement  that  the 
equity  of  the  minority  and  female  principals 
must  be  c;alculated  on  a  fully-diluted  basis. 
The  term  minority  includes  individuals  of 
Afric:an  American,  Hispanic-sumamed. 
Amerii~jin  Eskinto,  Aleut,  American  Indian 
and  Asian  American  extracrtion. 
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i.M  Kurai  ti;if  phuiuMoinpdiiuis.  A  lurdi 
telpphone  company  is  any  local  exchaoRP 
carrier,  including  affiliatps  (as  defm'TcJ  in 
1.21  lO(bK4)).  with  100.000  access  lines  or 
fewer. 

(4)  Afniiate.  (1)  An  individual  or  entity  is 
an  affiliate  of  (a)  an  applicant  or  (b)  a  person 
holding  an  atlribiital/le  interest  in  an 
applicant  under  S  ^4  709  (both  referred  to 
herein  as  "the  applicant")  if  such  individual 
or  entity — 

(i)  Directly  or  inilire<  tlv  controls  or  has  the 
power  to  control  the  applicant,  or 

(li)  Is  directly  or  indirectly  controlled  by 
the  applicant,  or 

(iii)  Is  directly  or  indirectly  contmlleii  by 
a  third  parly  or  parlies  that  also  conlrtjis  or 
nas  the  power  to  control  the  applicant,  or 

(v)  Has  an  "identity  of  interest"  with  the 
applicant. 

(2)  Nature  of  control  in  determining 
afriliation. 

(i)  Every  business  concern  is  considered  to 
have  one  or  more  forties  who  directly  or 
indirectly  control  or  have  the  [wwer  to 
control  it.  Qmtrol  may  be  affirmative  or 
negative  and  it  is  immaterial  whether  it  is 
exercised  so  long  as  the  power  to  control 
exists. 

Example.  An  applicant  owning  SO  percent 
of  the  voting  stock  of  another  concern  would 
have  negative  power  to  control  such  concern 
since  such  party  can  bKx.k  any  action  of  the 
other  stockholders.  Also,  the  bylaws  of  a 
corporation  may  permit  a  stockholder  with 
less  than  50  pen.ent  of  the  voting  stock  to 
block  any  actions  taken  by  the  other 
stockholders  in  the  other  entitv.  Affiliation 
exists  when  the  applicant  has  the  power  to 
control  a  concern  while  at  the  same  time 
another  p>erson,  or  person.s,  arc  in  control  of 
the  concern  at  the  will  of  the  party  or  parties 
with  the  power  to  control. 

(li)  C>)ntrol  can  arise  through  stock 
ownership;  (Kcupancy  of  director.  offi<  er  or 
key  employee  positions,  coiitractual  or  other 
business  reUtions;  or  combinations  of  these 
and  other  factors  A  key  employee  is  an 
employee  who.  bei  ause  of  his/her  position  in 
the  concern,  has  a  critical  influence  in  or 
substantive  control  over  the  operations  or 
management  of  the  concern. 

(iii)  Control  can  arise  through  management 
positions  where  a  (jin<  em's  voting  stix  k  is  so 
widely  distnbuteii  that  mi  effectivir  control 
can  \f<  estdblished. 

Example.  In  a  corporation  where  the 
officers  and  directors  own  various  size  bliKks 
of  stiH.k  lotdling  40  percent  of  the 
corporation's  voting  stock,  but  no  offii  er  or 
director  has  a  bliM  k  sufficient  to  give  hmi  or 
her  control  or  the  power  to  control  and  the 
remaining  60  pwrtent  is  widely  distributed 
with  no  individual  sto<:kholder  having  a 
%h- ''  '-.Iter  than  10  p«*rient. 

n.  I  .  the  power  to  <  ontrfil  If 

p«>rsoiis  with  sut.il  management  control  of  the 
other  entitv  are  p»»rsons  with  attributaliie 
interests  in  the  applit  ant.  the  other  entity 
will  be  deemed  an  affiliate  of  the  applicant 

(3)  Identity  of  interest  between  and  among 
persons.  Affiliation  can  arise  b»'twe«»n  or 
among  two  or  more  porsons  with  an  identity 
of  inter«sl.  such  as  members  of  the  same 
family  or  persons  with  comnu)n  investments 
In  determining  if  the  applicant  controls  or 


lidi  thti  p<>wur  to  ciintrul  a  cuiicurn.  persons 
with  an  identity  of  interest  will  be  treated  as 
thoui^h  thev  wore  one  person. 

Example.  Two  shareholders  in  Ctjrporation 
Y  each  have  attributable  interests  in  the  same 
PCS  application.  While  neither  shareholder 
has  enough  shares  to  individually  control 
Corporation  Y,  together  they  have  the  power 
to  control  Corporation  Y.  The  two 
shareholders  with  these  common 
investments  (or  identity  in  interest)  are 
treated  as  though  they  arc  one  person  and 
Corporntion  Y  would  be  deemed  an  affiliate 
of  the  applicant. 

(i)  Spousal  Affiliation.  Both  spouses  are 
deemed  to  own  or  control  or  have  the  piower 
to  control  interests  owned  or  controlled  by 
either  of  them,  unless  they  are  subject  to  a 
legal  sepani'.'^p  nxrognized  by  a  court  of 
competent  |i'        iction  in  the  United  States. 
In  calculating  their  net  worth,  investors  who 
are  legally  separated  must  include  their  share 
of  interests  in  property  held  jointly  with  a 
spouse 

(ii)  Kinship  Affiliation.  Immediate  family 
members  will  be  presumed  to  own  or  control 
or  have  the  power  to  control  interests  owned 
or  controlled  by  other  immediate  family 
members.  In  this  context  "immediate  family 
member"  means  father,  mother,  husband, 
wife,  son.  daughter,  brother,  sister,  father-  or 
mother-in-law.  son-  or  daughter-in-law. 
■brother-  or  sisterin-law.  step-father  or 
-mother,  step-brother  or  -sister,  step-son  or 
-daughter^half  brother  or  sister  This 
presumption  may  be  rebutted  by  showing 
that  (A)  the  family  memljers  are  estranged. 
(B)  the  family  ties  are  remote,  op  (C)  the 
family  members  are  not  closely  involved 
with  each  other  in  business  matters 
Example:  A  owns  a  controlling  interest  in 
Corporation  X.  A's  sister-in-law,  B.  has  an 
attributable  interest  in  a  KIS  appli<:ation. 
Because  A  and  B  have  a  presumptive  kinship 
affiliation.  As  interest  in  Corporation  X  is 
attributable  to  B.  and  thus  to  the  applicant, 
unless  B  rebuts  the  presumption  with  the 
necessary  sowing. 

(4)  Affiliation  through  stock  owni-rship 
(i)  An  af)plicant  is  presumed  to  control  or 

have  the  power  to  control  a  concern  if  he  or 
she  owns  or  controls  or  has  the  power  to 
control  50  perront  or  more  of  its  voting  stock 

(ii)  An  applicant  is  presumed  to  control  or 
have  the  power  to  control  a  concern  even 
though  he  or  she  owns,  controls  or  has  the 
power  to  control  less  than  50  percent  of  the 
concern's  voting  stock,  if  the  bltx  k  of  stock 
he  or  she  owns,  corttrols  or  has  the  power  to 
control  is  large  as  compared  with  any  other 
outstanding  block  of  sto<.k. 

(iiij  If  two  or  more  persons  each  owns, 
controls  or  has  the  power  to  control  less  than 
50  percent  of  the  voting  stock  of  a  concern, 
such  minority  holdings  arv  equal  or 
approximately  equal  in  size,  and  the 
iiL-.  f  lhe>e  minority  holdings  is  large 

a^  '(I  with  any  other  stock  holding, 

the  presumption  arises  that  each  one  of  these 
persons  individually  controls  or  has  the 
power  to  control  the  concern:  however,  such 
pr«sumpti(m  may  be  rebutted  by  a  showing 
that  such  control  or  power  to  control,  in  fact, 
does  not  exist. 

(5)  Affiliation  arising  under  stock  options, 
convertible  debentures,  and  agreements  to 


mer^»^  S!u<:ls.  options,  convurtible  debentures, 
and  agreements  to  merge  (including 
agreements  in  principle)  are  generally 
considered  to  have  a  present  effect  on  the 
fxiwer  to  control  the  concern.  Therefore,  in 
making  a  size  determination,  such  options, 
debentures,  and  agreements  are  ger>erdlly 
treated  as  though  the  rights  held  thereunder 
had  been  exercised.  However,  an  affiliate 
cannot  use  such  options  and  debentures  to 
appear  to  terminate  its  control  over  another 
concern  before  it  actually  does  so. 

Example  1.  If  company  B  holds  an  option 
to  purchase  a  controlling  interest  in  company 
A,  who  holds  an  attributable  interest  in  a  PC^ 
application,  the  situation  is  treated  as  though 
company  B  had  exercised  its  rights  and  had 
become  owner  of  a  controlling  interest  in 
company  A.  The  gross  revenues  of  company 
B  must  be  taken  into  account  in  deuTmining 
the  size  of  the  applicant. 

Example  2.  If  a  large  company,  BigCo, 
holds  70%  (70  of  100  outstanding  shares)  of 
the  voting  stock  of  company  A.  who  holds  an 
attributable  interest  in  a  PCS  application,  and 
gives  a  third  party,  SmallCo,  and  option  to 
purchase  50  of  the  70  shares  owned  by 
BigCo,  BigCo  will  be  deemed  to  be  an  affiliate 
of  company  A,  and  thus  the  applicant,  until 
SmallCo  actually  exercises  its  option  to 
purchase  such  shares.  In  order  to  prevent 
BigCo  from  circumventing  the  intent  of  the 
rule  which  requires  such  options  to  be 
considered  on  a  fully  diluted  basis,  the 
option  is  not  considered  to  have  present 
effective  in  this  case. 

Example  3.  If  company  A  has  entered  into 
an  agreement  to  merge  with  company  B  in 
the  future,  the  situation  is  treated  as  though 
the  merger  has  taken  place. 

(6)  Affiliation  under  voting  trusts. 

(i)  Stock  interests  held  in  trust  shall  be 
deemed  controlled  by  any  person  who  holds 
or  shares  the  power  to  vote  such  stock,  to  any 
person  who  has  the  sole  power  to  sell  such 
stock,  and  to  any  person  who  has  the  right 
to  revoke  the  trust  at  will  or  to  replace  the 
trustee  at  will. 

(ii)  If  a  trustee  has  a  familial,  personal  or 
extra-trust  business  relationship  to  the 
grantor  of  the  beneficiary,  the  stock  interests 
held  in  tnist  will  be  deem»}d  controlled  by 
the  grantor  or  beneficiary,  as  appropriate. 

(iii)  If  the  primary  purpose  of  a  voting 
trust,  or  similar  agreement,  is  to  separate 
voting  power  from  beneficial  ownership  of 
voting  stock  for  the  purpose  of  shifting 
control  of  or  the  power  to  control  a  concern 
in  order  that  such  concern  or  another 
concern  may  meet  the  Cx)mmission's  size 
standards,  such  voting  trust  shall  not  be 
considered  valid  for  this  purpose  regardless 
of  whether  it  is  or  is  not  recognized  within 
the  appropriate  jurisdiction. 

(7)  Affiliation  through  common 
management.  Affiliation  generally  arises 
where  officers,  directors,  or  key  employees 
serve  as  the  majority  or  otherwise  as  the 
contniliing  element  of  the  board  of  directors 
and/or  the  management  of  another  entity- 
IB)  Affiliation  through  common  facilities. 

Affiliation  generally  arises  where  one 
concern  shares  office  space  and/or  employees 
and/or  other  facilities  with  another  concern, 
particularly  where  such  concerns  are  in  the 
same  or  related  industry  or  field  of 
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operations,  or  where  such  concerns  were 
formerly  affiliated,  and  through  these  sharing 
arrangements  one  concern  has  control,  or 
potential  control,  of  the  other  concern. 

(9)  Affiliation  through  contractual 
relationships.  Affiliation  generally  arises 
where  one  concern  is  dependent  upon 
another  cxincern  for  contracts  and  business  to 
such  a  degree  that  one  concern  has  control, 
or  potential  control,  of  the  other  concern. 

(10)  Affiliation  under  joint  venture 
arrangements. 

(i)  A  joint  venture  for  size  determination 
purposes  is  an  association  of  concerns  and/ 
or  individuals,  with  interests  in  any  degree 
.or  proportion,  formed  by  contract,  express  or 
implied,  to  engage  in  and  carry  out  a  single, 
specific  business  venture  for  joint  profit  for 
which  purpose  they  combine  their  efforts, 
property,  money,  skill  and  knowledge,  but 
not  on  a  continuing  or  permanent  basis  for 
conducting  business  generally.  The 
determination  whether  an  entity  is  a  joint 
venture  is  based  upon  the  facts  of  the 
business  operation,  regardless  of  how  the 
business  operation  may  be  designated  by  the 
parties  involved.  An  agreement  to  share 
profits/losses  proportionate  to  each  party's 
contribution  to  the  business  operation  is  a 
significant  factor  in  determining  whether  the 
business  operation  is  a  joint  venture. 

(ii)  The  parties  to  a  joint  venture  are 
considered  to  be  affiliated  with  each  other. 

(c)  The  Commission  may  set  aside  specific 
licenses  for  which  only  eligible  designated 
entities,  as  specified  by  the  Conunission,  may 
bid. 

(d)  The  Commission  may  permit 
ftartitioning  of  service  areas  in  particular 
services  for  eligible  designated  entities. 

(e)  The  Commission  may  permit  small 
businesses  (including  small  business  owned 
by  women,  minorities,  or  rural  telephone 
compianies  that  qualify  as  small  businesses) 
and  other  entities  determined  to  be  eligible 
OR  a  service-specific  basis,  which  are  high 
bidders  for  licenses  specified  by  the 
Commission,  to  pay  the  full  amount  of  their 
high  bids  in  installments  over  the  term  of 
their  licenses  pursuant  to  the  following: 

(1)  Unless  otherwise  sf)ecified,  each 
eligible  applicant  paying  for  its  license(s)  on 
an  installment  basis  roust  deposit  by  wire 
transfisr  or  cashier's  check  in  the  manner 
specified  in  §  1.21 07(b)  sufficient  additional 
funds  as  are  necessary  to  bring  its  total 
deposits  to  ten  (10)  percent  of  its  winning 
bid(s)  within  five  (5)  business  days  after  the 
Commission  has  declared  it  the  winning 
bidder  and  closed  the  bidding.  Failure  to 
remit  the  required  payment  will  make  the 
bidder  liable  to  pay  penalties  pursuant  to 

§  1.2104(g)(2). 

(2)  Within  five  (5)  business  days  of  the 
grant  of  the  license  application  of  a  winning 
bidder  eligible  for  installment  payments,  the 
licensee  shall  pay  another  ten  (10)  percent  of 
the  high  bid,  thereby  commencing  the 
eligible  licensee's  installment  pa\Tnent  plan. 
Failure  to  remit  the  required  payment  will 
make  the  bidder  lifable  to  pay  penalties 
pursuant  to  §  1.2104(g)(2). 

(3)  Upon  grant  of  the  license,  the 
Commission  will  notify  each  eligible  licensee 
of  the  terms  of  its  installment  payment  plan. 
Unless  other  terms  are  specified  tn  the  rules 
of  particular  services,  such  plans  will: 


(i)  Impose  interest  based  on  the  rate  of  U.S. 
Treasury  obligations  (with  maturities  closest 
to  the  duration  of  the  license  terra)  at  the 
time  of  licensing: 

(ii)  Allow  installment  payments  for  the  full 
license  terra; 

(iii)  Begin  with  interest-only  payments  for 
the  first  two  years:  and 

(iv)  Amortize  principal  and  interest  ovei 
the  remaining  term  of  the  license. 

(4)  A  license  granted  to  an  eligible  entity 
that  elects  installment  pa>Tnents  shall  be 
conditioned  ufKin  the  full  and  timely 
f)erformance  of  the  licensee's  payment 
obligations  under  the  installment  plan. 

(i)  If  an  eligible  entity  making  installment 
payments  is  more  than  ninety  (90)  days 
delinquent  in  any  payment,  it  shall  be  in 
default. 

(ii)  Upon  default  or  in  anticipation  of 
default  of  one  or  more  installment  payments, 
a  licensee  may  request  that  the  Commission 
permit  a  three  to  six  month  grace  period, 
during  which  no  installment  payments  need 
be  made.  In  considering  whefht^r  to  grant  a 
request  for  a  grace  period,  the  CAvmmission 
may  consider,  among  other  things,  the 
licensee's  payment  history,  including 
whether  the  licensee  has  defaulted  before, 
how  far  into  the  license  term  the  default 
occurs,  the  reasons  for  default,  whether  the 
licensee  has  met  construction  build-out 
requirements,  the  licensee's  financial 
condition,  and  whether  the  licensee  is 
seeking  a  buyer  under  an  authorized  distress 
sale  policy.  If  the  Commission  grants  a 
request  for  a  grace  period,  or  otherwise 
approves  a  restructured  payment  schedule, 
interest  will  continue  to  accrue  and  will  be 
amortized  over  the  remaining  term  of  the 
license. 

(iii)  Following  expiration  of  any  grace 
period  without  successful  resumption  of 
payment  or  upon  denial  of  a  grace  period 
request,  or  upon  default  with  no  such  request 
submitted,  the  license  will  automatically 
cancel  and  the  Commission  will  initiate  debt 
collection  procedures  pursuant  to  Part  1, 
.Subpart  O  of  the  Commission's  Rules. 

(e)  The  Commission  may  award  bidding 
credits  {et  seq.,  payments  discounts)  to 
eligible  designated  entities.  Competitive 
bidding  rules  applicable  to  individual 
services  will  specify  the  designated  entities 
eligible  for  bidding  credits,  the  licenses  for 
which  bidding  credits  are  available,  the 
araounts  of  bidding  credits  and  other 
procedures. 

(f)  The  Commission  may  establish  different 
upfront  payment  requirement  for  categories 
of  designated  entities  in  competitive  bidding 
rules  of  particular  auctionable  services. 

(g)  The  Commission  may  offer  designated 
entities  a  combination  of  the  available 
preferences  or  additional  preferences. 

(h)  Designated  entities  must  describe  on 
their  long-form  applications  how  they  satisfy 
the  requirements  for  eligibility  for  designated 
entity  status,  and  must  list  and  summarize  on 
their  long-fonn  applications  all  agreements 
that  effect  designated  entity  status,  such  as 
partnership  agreements,  shareholder 
agreements,  management  agreements  and 
other  agreements,  including  oral  agreements, 
which  establish  that  the  designated  entity 
will  have  both  de  facto  and  dejure  control 


of  the  entity.  Such  information  must  be 
maintained  at  the  licensees'  facilities  or  by 
their  designated  agents  for  the  term  of  the 
license  in  order  to  enable  the  Commission  to 
audit  designated  entity  eligibility  on  an 
ongoing  basis. 

(i)  The  Commission  may,  on  a  service- 
specific  basis.  per77iil  consortia,  each  member 
of  which  individually  meets  the  eligibility 
requirements,  to  qualify  for  any  design3t«»d 
entity  provisions. 

(j)  The  Commission  may.  on  a  service- 
specific  basis,  permit  publicly-traded 
companies  that  are  owned  by  members  of 
minority  groups  or  women  to  qualify  for  any 
designated  entity  provisions. 

Stxtion  1.2211  Assignment  or  Tmnsftir  of 
Control:  Unjust  Enrichment 

(a)  Heporting  requirement.  An  applicant 
seeking  approval  for  a  transfer  of  control  or 
assignment  (otherwise  permitted  under  the 
Commission's  Rules)  of  a  license  within  thrcf^ 
years  of  receiving  a  new  license  through  a 
competitive  bidding  procedure  must, 
together  with  its  application  for  transfer  of 
control  or  assignment,  file  with  the 
Commission  a  statement  indicating  that  its 
license  was  obtained  through  competitive 
bidding.  Such  applicant  must  also  file  with 
the  Commission  the  associated  contracts  for 
sale,  option  agreements,  management 
agreements,  or  other  documents  disclosing 
the  total  consideration  that  the  applicant 
would  receive  in  return  for  the  transfer  or 
assignment  of  its  license.  This  information 
should  include  not  only  a  monetary  purchase 
price,  but  also  any  future,  contingent,  in- 
kind,  or  other  consideration  [e.g., 
management  or  consulting  contracts  cither 
with  or  without  an  option  to  purchase,  bi-low 
market  financing). 

(b)  Unjust  enrichment  fxiyment.  set-asidtf:- 
As  specified  in  this  subsection,  an  applii  ant 
seeking  approval  for  a  transfer  of  control  or 
assignment  (otherwise  permitted  under  the 
Commission's  Rules]  of  a  license  acquired  b> 
the  transferor  or  assignor  pursuant  to  a  set- 
aside  for  eligible  designated  entities  under 

§  1.2110(c)  of  the  Commission's  Rules,  or 
who  proposes  to  take  any  other  action 
relating  to  ownership  or  control  thaS  will 
result  in  loss  of  s'atus  as  an  eligible 
designated  entity,  must  seek  Q>mmi.ssion 
approval  and  may  be  required  to  make  nn 
unjust  enrichment  payinent  (Payment)  to  the 
Commission  by  cashier's  check  or  wire 
transfer  before  consent  will  be  granted  The 
Payment  will  be  based  upon  a  schedule  thai 
will  take  account  of  the  term  of  the  lic-ense, 
any  applicable  construction  benchmarks,  and 
the  estimated  value  of  the  set-aside  benefit, 
which  will  be  calculated  as  the  difference 
between  the  amount  paid  by  the  designated 
entity  for  the  license  and  the  value  of  a 
comparable  non-set-aside  license  in  the  free 
market  at  the  time  of  the  auction.  The 
Commission  will  establish  the  amount  of  the 
Pa\Tnent  and  the  burden  will  be  on  the 
applicants  to  disprove  this  amount.  No 
Payment  will  be  required  if: 

(1)  The  license  is  transferred  or  assigned 
more  than  five  years  after  its  initial  issuance, 
unless  otherwise  specified:  or 

(2)  The  proposed  transferee  or  assignee  is 
an  eligible  designated  entity  under 
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S  1  21 10(t)  of  the  CDmmission  »  Kules  or  ihe 
surv  ice -specific  (:oinp«'titive  bidding  rules  of 
the  pddicular  service  and  so  certifies 

(c)  I'njusl  enru  hinfnl  pavmeni: 
installment  financirti  An  applicant  seeking 
approval  for  a  trnnsh-r  of  control  or 
assigonient  (olhrrwisr  permitted  undi-r  the 
(x)inmission's  rulr>)  uf  a  in  t-nse  acquired  by 
the  transferor  or  assiKnor  through  a 
comp»'titive  biildinti  procedure  utilizing 
installment  finam  ing  available  to  desigortted 
entities  under  S  1  -'  I  lt);d)  of  the  Kules  will  be 
required  to  pay  tht-  full  amount  of  the 
remaining  prini.i|vil  balance  as  a  condition  of 
the  license  transd-r   No  payment  will  \w 
required  if  the  pri>|  .ised  transferee  or 
assignee  assumes  liii;  installment  payment 
obligations  of  the  transferor  or  assignor,  and 
if  the  propos'   '  •>'ree  or  assignee  is  itself 
qualified  to  •  i.illmcnt  financing 
under  •»  1.21  UJiai  "'.  ;iie  Kules  or  the  serviie 
spt<(:lfic  cofiipeliiivr  bidding  rules  of  the 
particular  servi*  <•.  mil  so  certifies 

(d)  I  'njijst  vniit'hnii'nl  pavmrnt  h;di1inf^ 
crfdits  An  applii  anl  seek)  '  a 
transfer  of  control  or  assign                      ^  ise 
permitted  under  the  Commission  s  Kules)  of 
a  license  acquired  t>y  the  transferor  or 
assignor  through  a  (  ompetitive  bidding 
priM.eduro  utilising  bidding  credits  nvtuUble 
to  eligible  designated  entities  under 

S  1  21 10(e)  of  the  Kules.  or  who  proposes  to 
take  any  other  at  lion  relating  to  ownership 
or  control  that  will  result  in  loss  of  status  as 
an  eligible  designate<l  entity,  must  seek 
(^immission  approval  and  will  be  required  to 
make  an  unjust  enrichment  payment 
(Payment)  to  the  government  by  wire  transfer 
or  cashier's  check  beftire  consent  will  be 
granted  The  Payment  will  be  the  sum  of  the 
amount  uf  the  bidcling  credit  plus  interest  at 
the  rate  applicable  for  installment  financing 
in  effect  at  Ihe  time  the  license  was  awarded 
See  S  1.21 10(e).  No  payment  will  be  required 
if  Ihe  proposed  transferee  or  assignee  is  an 
eligible  designated  entity  under  §  121 10(e)  of 
the  (^immission's  Kules  or  the  service- 
specific  (  ompetitive  bidding  rules  of  the 
particular  service,  and  so  certifies. 

|FK  D(K    <M-24:m:t  filed  9-2W-94;  «  45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  Ls  herein  vjiven  that  the 
follow  ing  applii  ants  have  filed  with  the 
Federal  Maritinif  Commission 
applications  for  licenses  as  ocean  frei^^hl 
forwarders  pursiunt  to  section  19  of  the 
Shipping  A«;t  of  l<m4  (46  U.S.C.  app 
1718  and  4fi  CKR  ')10). 

Persons  knowing  of  any  reason  wliy 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Offit  e  of  Freight  Fonvarders. 
Federal  Maritime  Commission. 
Washington.  DC  20573. 

Newport  (U  S  A  )  Shipping.  Inc  .  3232 
Kennicoll  Ave..  Arlington  Heights.  IL 
6U0O4 


Ulticers:  Helen  Chung.  President.  In  1  hak 
Chung.  Secretary 
lanise  Kae  Disbrow.  10518  73rd  Ave.  East. 
Puyallup.  VVA  98373 
Sole  Proprietor 
Worldwide  Logistics.  Inc  .  2700  Broening 
Highway.  121 1 .  Dunmar  BIdg  .  South. 
Baltimore.  MD  21222 
Officer:  Joseph  L  Amoriello.  President 
William  Hom.  18  Oceanside  Drive.  Daly  City. 
CA  94015 
Sole  Proprietor 
Reymon  Freight  Corporation.  5567  NW  72nd 
Avenue.  Miami.  FL  33166 
Officer:  Alejandro  Rcyna.  f^esidenl 
Caraval.  Inc.  1120  SW  86th  Court.  Miami.  FL 
33144 
Officers:  Lesl.e  Marie  Diaz.  President 
Export  of  International  .\ppliances.  Inc  .  8820 
Monard  Drive.  Silver  Spring.  MD  20910 
Officers:  Mr  N  C.  Jain.  President. 
Bhadresh  R.  Dhila.  Vice  President. 
Sontosh  I.'in.  5>€crefary 
Ship|>ers.  I:        i'Kj2b  SW.  148th  Avenue- 
Drive.  N'    ...i.FL  33196 
Officer:  Pablo  R.  Vinent.  President 
Antonio  J.  Pulido-Morales.  4705  NW  7lh 
Street.  Apt.  405.  Miami.  FL  33126 
Sole  Proprietor 
Edward  M   Jones  &  (ximpany.  Inc..  7804  N  E. 
Airport  Way.  Portland.  Oregon  97218 
Officers:  Edward  M  Jones.  President. 
Thomas  M  Stanton.  Vice  President. 
Shamn  Jones.  5>ccretary 
Sterling  Cargo  International.  Inc..  3010  N. 
Airfield  Dr  .  BIdg  1.  Sle.  2.  DFW  Airport. 
TX  75261 
Officers  Charles  R  Green.  President. 
Patricia  P.  Chilton.  Vice  President.  V. 
Ann  Dodson 
Bok  Kun  Chung  dba.  Ex.xel  Express  Line.  6 
Lalina.  Irvine.  CA  92714 
Sole  Proprietor 
Indigo  International.  Inc  .  1331  Wannamaker 
Drive.  Summerville.  SC  29485 
Officer:  Joe  T.  Owens.  President 
George  H.  Matthes.  1025  Dewitt  Terrace. 
Linden.  N|  07036 
5>oli!  Proprietor 
Flamingo  Freight  Forwarders.  Inc..  9820 
NW  .  se-N.  Hialcah  Gardens.  FL  33016 
Officers:  Norma  O.  Mesias,  President. 
Manuel  Mesias.  Vice  President 
Blue  Sky.  Blue  .Sea  Q)mpany  dba. 

International  Shipping  Company  (USA) 
169  Frrlinghuysen  Avenue,  Newark. 
New  Jersey  07114 
Officers:  Asad  Ferasat.  President.  Ali 
Aelaei.  Vice  President.  Jalal  Boloorchi. 
Treasurer 
By  the  Federal  Maritime  Cxirhmission. 
Datrd  Septemlx-r  26.  1994. 
Joseph  C.  Polking. 
Secretory 
IFRDoc  94-24 186  Filed  9-29-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

PNC  Bank  Corp.;  Acquisition  of 
Company  Engaged  in  Permissible 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Boards 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank, 
holding  companies.  Unless  otherwi.se 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  24, 
1994 

A.  Federal  Reserve  Bank  of  Cleveland 

(lohn  J.  Wixted.  Jr..  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  PNC  Bank  Corp..  Pittsburgh, 
Pennsylvania;  to  acquire  Indian  River 
Federal  Savings  Bank,  Vero  Beach,  . 
Florida,  and  thereby  engage  in 
permissible  savings  association 
activities  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  26.  1994. 
Jennifer  |.  Johnson, 
Deputy  Secretary  of  the  Board 
|FR  Doc  94-24204  Filed  9-29-94.  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:  To  review  individual  grant 

applii  .ations 
Name  of  SEP:  Microbiological  and 

Immunological  Sciences 
Date:  October  11,  1994 
Time:  3:00  p  m. 
Place:  NIH,  Westwood  Building.  Room  ,M9 

Telephone  Conference 
Cxjntacf  Person;  Dr.  Howard  Berman. 

Scientific  Review  Admin.,  5333  Westbard 

Ave.,  Room  A19.  Bcthesda.  MD  20892. 

(301)594-7234 

Name  of  SEP:  Chemistn.'  and  Related 

Sciences 
Date:  October  27-28,  1994 
Time:  1:00  pm. 

Place:  Crowne  Plaza,  RcH.kville.  ,MD 
Contact  Person:  Dr.  Marcia  Litwack. 

Scientific  Review  .Admin  .  5333  Westbard 

Ave..  Room  339A,  Bethestla.  MD  20892. 

(301)594-7366 
Name  of  SEP:  Chemistry  and  Relntod 

.Sciences 
Date:  October  27,  1994 
Time:  1:00  p.rn. 
Place:  NIH,  Westwood  Building.  Room  326. 

Telephone  Conference 
Contact  Person:  Dr.  Nancy  Lamontagne. 

Scientific  Review  Admin.,  .t333  Wcstbard 

Ave..  Room  .126.  Bcthesda.  MD  20892, 

(301)594-7147 

Name  of  SEP:  Mulfidisciplinarj'  .Stiences 

Date:  November  7-9.  1994 

Time:  7:30  p.m. 

Place:  Pittsburgh  Airport  Hotel.  Pittsburgh, 

PA 
Contact  Person:  Dr.  Nabeeh  Mour.id. 

Scientific  Review  Admin..  5333  We.stbard 

Ave..  Room  2A04.  Bethesda.  MD  20892. 

(301)594-7213 
Name  of  .SEP:  Multidisciplinary  .Sciences 
Date:  November  30-December  2.  1994 
Time:  6  00  p  m. 
Place:  Cold  Spring  Harbor,  NY 
(xmtact  Person:  Dr  Bill  Bunnag.  .Scientific 

Review  Administrator,  5333  Westbard 

Ave.,  Room  2A07A,  Bethesda,  MD  20892, 

(301)  594-7360 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 


U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93  333.  93  337,  93.393- 
93.396,  93.837-93.844,  93. 846-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  September  26,  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer.  XIH. 

|FR  Doc.  94-24313  Filed  9-29-94   8  45.im| 
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Centers  for  Disease  Control  and 
Prevention 

[Announcement  502] 

Cooperative  Agreement  for  National 
Organizations'  HIV/AIDS  Prevention 
and  Health  Communications 
Programs;  Health  Communicationsy 
Behavioral  and  Social  Science 
Evaluation;  and  Technical  Assistance 
Efforts  in  Support  of  Social  Marketing 
and  Health  Communications 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
anticipated  availability  of  fiscal  year 
(FY)  1995  funds  for  a  cooperative 
agreement  program  with  national 
organizations  to  support  HIV/ Alf3S 
prevention  and  health  communications 
programs;  health  communic:ations/ 
behavioral  and  social  science 
evaluation;  and  technical  assist.iin.e 
efforts— all  in  support  of  social 
marketing  and  health  communicuiions. 
These  activities  should  be  designed  to 
increase  the  reach,  effectiveness,  and 
impact  of  HIV  prevention  efforts. 

This  announcement  continues  the 
HIV/AIDS  prevention  collaboration 
between  CDC  and  national  organizjitions 
that  was  initiated  in  1989  under 
Announcement  904.  Cooperative 
Agreements  for  National  Organizations 
and  Consortiums  to  Develop  and 
Implement  Effective  AIDS  Information, 
Education,  and  Programs  among 
Constituents. 

A  cooperative  agreement  is  a  legal 
agreement  between  CDC  and  the 
recipient  in  which  CDC  provides 
financial  and  other  assistance  to,  and 
has  significant  Federal  programmatic 
involvement  with,  the  recipient 
throughout  the  project. 


For  the  Nation's  HIV/AIDS  prevention 
efforts  to  succeed,  they  must  be  fo<:used 
on  preventing  and  reducing  behaviors 
that  place  individuals  at  risk  for  HiV 
infection.  Among  the  significant 
behavioral  objectives  necessary  for 
preventing  HIV  transmission,  CDC  has 
adopted  the  following  three  related  to 
sexual  behavior: 

•  Young  people  who  are  not  engaging 
in  any  form  of  sexual  activity  will 
maintain  this  behavior. 

•  Sexually  active  people  who  use 
condoms  consistently  and  corretilv  or 
are  in  a  relationship  with  a  mutuallv 
faithful  relationship  with  an  uninfected 
partner  will  maintain  these  behaviors. 

•  Sexually  activep&ople  who  are  not 
in  a  mutually  faijhful  relationship  w;th 
an  uninfected  pat^ner  wijl  refrain  from 
sexual  activity,  chftose  ndnpenetrative 
sex,  or  use  condomt^  consistently  and. 
correctly.  \ 

These  objectives  cannot  be  met 
without  the  understanding, 
participation,  and  support  of  ke\  sectors 
of  the  American  public.  Coordination. 
collaboration,  and  cotnmunication 
between  and  among  all  sectors  are 
crucial  for  successful  HIV  prevention. 
These  sectors  include: 

1.  Public  (e.g..  health,  social  services, 
and  education  agencies); 

2.  Vo/iin/ary  (e.g..  civic,  social,  htal'.ti 
and  health  services,  and  youth- 
ser\ing  organizations  that  deliver 
education  and  community  servii  t^  to 
the  public); 

3.  Professional  and  academic,  the  health 
communications/behavioral  and 
social  science  and  social  market. r.jj 
disciplines  that  must  provide  j 

s(  ienfific  basis  for  developing, 
implementing,  refilling,  and 
e\  aluating  HIV  prevention  efforts  to 
ensure  effective,  behavior-focused 
HIV  inteaentions. 

4.  Religious; 

5.  Business  and  labor;  and 

6.  Media,  including  print,  radio, 
television,  and  entertainment  n.ecia. 
CDC  has  initiated  a  number  of 

programs  that  are  intended  to  fo{  us  on, 
and  assist  in,  the  development  and 
implementation  of  successful  HIV 
prevention  strategies  for  promoting 
healthy  behavior  reducing  or 
eliminating  mdividual  risky  behaviors, 
and  strengthening  so(  iai  norms  that 
contribute  to  the  prevention  of  HIV 
These  include  the  Prevention  Marketing 
Initiative  (PMl)  and  the  Business  .ind 
Labor  Workplace  HIV/AIDS  Programs 
Specific  information  regarding  these 
two  initiatives  is  included  within  the 
application  package.  To  support  thi'se 
and  other  initiatives  there  is  a  need  to 
build  the  capacity  of  the  sectors 


t«»94r, 


FrtVra!  Rf^isT.r   '  Vol    ^q    \'o    iRn    '  Friday.  September  30.  l^q.-,    '  Notices 


Federal  Register  /  Vol.  59,  No.  189  /  Fridav.  September  30.   1994   /  Noticp<? 


40Q47 


t»»4fi 


Frtipral    Rf^'istt-r 


r,M      \-,  .       iwn 


Friday.  September  30.  1^04    '  Nntiros 


Federal  Register  /  Vol.  59.  No.  189  /  Friday.  September  30.  1994  /  Notices  49947 


.1,1.:— Ns»«.i  in  this  program 
Bnnounoatnent  to  strengthen  HIV 
prnvMilion  effort*. 

CDC  hiis  ■  nurabor  of  other  HIV- 
r(;lateci  ^rxit  programs  This  cooperative 
fl^r«tmieiil  (ar^Minx  national 
or)(anixatians  is  intended  to 
coinpieaMat  these  other  programs  and 
to  include  organizations  essential  for  the 
development  of  a  comprehensive 
national  HIV  prevunlion  program. 

The  Puhlic  Heaith  Service  (PHS)  is 
c:ommilted  to  achieving  the  health 
pron>olion  and  disease  prevention 
ohjectives  of  Healthy  f^eople  2000.  a 
FHS-led  national  at:tivity  to  reduce 
morbidity  end  nrartality  and  improve 
the  quality  of  life  This  announcement 
is  related  to  the  priority  area  of  HIV 
iiifet.lion.  (To  order  a  cxipy  of  Heelthy 
People  2(MM).  see  the  section  entitled 
WHERE  TO  OBTAIN  ADDHIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
setiions  3til(a)  and  317(a)  of  the  Public 
Health  Service  Act.  42  V.S.C.  241(a)  and 
247h(a).  as  amended. 

Smok.    f  i>-f  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacrx) 
prwiucts.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  national 
organizations  (NOs),  including  national 
minority  orgenizations  (NMOs)  All 
applicants  must  provide  documentation 
proving  that  they  meet  the  following 
criteria: 

A.  Be  an  established  national  (defined 
by  charter  or  bylaws  to  operate 
nationally),  nonprofit  organization  (n 
nongovernmental,  nonprofit  corporation 
or  association  wh{)se  net  earnings  in  no 
part  accrue  to  the  benefit  of  pnvate 
shareholders  or  individuals)  Bylaws 
and/or  charter  must  be  hirnished  with 
the  application.  The  following  is 
acc:eptable  evidence  of  nonprofit  status: 

*A  copy  of  a  currently  valid  Intemol 
Revenue  Service  (IRS)  tax  exemption 
certificate. 

B  A  national  minority  organization 
must  furnish  a  written  statement  that 
more  than  50  percem  of  the  board  of 
diretUorsof  said  organization  are  racial 
or  ethnic  minority  members  Croups 
re<:ognized  as  racial  and  ethnic 
populations  are:  African  Americans. 
Alaskan  Natives.  Ajn«n<:an  Indians. 
.\sian  Anwrinans.  Caribbean  Americans. 


Latmos/ITrapantcs,  and  Pacifrc 
Islanders. 

Proof  of  nonprofit  and  organizational 
status  and  other  eligihihty  criteria  mvst 
be  submitted  with  the  application  far 
determination  of  eligibility.  No 
application  will  be  acxrepted  without 
proof  of  nonprofit  status. 

Assistance  will  be  provided  only  to 
national  organizations  and  national 
minonty  orgamzalions  as  dt!<u.Tihed 
above.  To  help  prevent  the  spread  of 
HIV  infection.  CDC  proposes  to  support 
such  organizations  which  have  existing 
networks  and  constituents  and  the 
capacity  to  serve  communities  across 
the  nation.  This  ensures  that  all 
communities — urban.  suburt)an.  and 
rural — have  both  public  and  private 
sector  resources  to  assist  them  in  their 
prevention  efforts. 

Availability  of  Funds 

Approximately  S5  million  is  expected 
to  be  available  in  FY  1995  to  fund 
approximately  20  awrards.  It  is  expected 
that  the  average  award  will  be  $125,000 
per  year,  ranging  from  $100,000  to 
$200,000  per  year.  Awards  to  fund 
programs  planned  for  national  minority 
organ izahons  mav  range  between 
$250,000  and  5:^00.000  per  year  In 
addition,  one  award  of  up  to  $1,000,000 
can  be  Tn«<ie  to  support  a  local  condom 
availability  social  marketing 
demonstration  protect  in  three 
communities.  It  is  expected  that  the 
awards  will  begin  on  or  about  March  1. 
1995.  Fmiding  estimates  may  vary  and 
are  subiect  to  change. 

Continuation  awards  within  the 
project  period  will  Ik;  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds.  Grantees  wrill  be 
asked  to  stibmit  yearly  continuation 
applications,  including  verification  of 
eligibility  requirements. 

ProgrammatH;  and  budget  justification 
are  required  for  all  applications. 
Applicants  requesting  hinding  as 
national  minority  orgnnirations  will  be 
considered  separately  from  non- 
minority  applicants. 

Subject  lo  the  availability  of  funds 
and  the  receipt  of  technically 
acceptable,  fundable  applications,  at 
least  twelve  awards  are  expected  to  be 
made  to  national  organizations  that 
target  hu.siness.  and  labor,  religious, 
voluntary,  media  and  other  appropriate 
sectors  (ranging  from  2-5  awards  per 
sector):  at  least  two  awards  are  expected 
to  be  made  to  national  professional  or 
academic  organizations,  specific  to 
health  com m tin icat ions  and/or  behavior 
and  social  «ic»enc«fs  evaluation;  at  least 
one  a%irard  is  expected  to  be  made  to  a 
national  organization  representing 
public  health,  at  leant  one  award  to  a  * 


national  organization  that  is  qualified  to 
effectively  reach  and  impact  gay, 
bisexual,  and  lesbian  audiences:  at  least 
two  awards  to  national  minority 
organizations  for  health 
communications:  and  at  least  one  award 
to  a  national  organization  to  develop 
and  implement  a  condom  accessibility 
demonstration  project  in  at  least  three 
communities. 

Awards  will  be  made  for  a  12-inonth 
budget  period  within  a  3-year  project 
period.  (Budget  period  is  the  interval  of 
time  into  which  the  project  pericxl  is 
divided  for  funding  and  reporting 
purposes.  Project  period  is  the  total  time 
for  which  a  project  has  been 
programma1i(U)!ly  approved.) 
Continuation  awards  for  years  2  and  3 
within  an  approved  project  period  are 
made  on  the  basis  of  satisfactory 
performance  and  the  availability  of 
funds. 

These  funds  may  not  supplan'  or 
duplicate  existing  funding  from  any 
other  public  or  private  source.  Although 
contracts  with  other  organizations  are 
allowable  under  these  cooperative 
agreement  awards,  applicants 
themselves  mu.st  perform  a  substantial 
portion  of  the  activities  for  which  funds 
are  requested. 

No  funds  %vill  be  provided  for  patient 
medical  care  or  purchase  of  drugs  or 
vaccines. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  develop  partnerships 
with  and  among  national  organizations 
to  effectively  extend  the  reach  of  CDC's 
HIV  Prevention  strategies  (Prevention 
Marketing  Initiative  and  the  Business 
and  Labor  Workplace  HIV/AIDS 
Program)  into  communities  to 
strengthen  social  norms  that  contribute 
to  the  prevention  of  HIV. 

Program  Requirements 

In  conduding  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

Applicant  must  develop  a  program 
plan  based  on  realistic,  specific,  time- 
phased,  and  measurable  objectives  for 
proposed  aciivities  and  services, 
including  technical  assistance,  for  their 
affiliates,  constituents  or  members. 

The  most  successful  comprehensive 
social  marketing/health 
communications  programs  make 
individual-level  behaviors  the  central 
communications  focus  while  addressing 
both  the  individual  and  the  social 


systems  and  networks  that  influence 
(predispose,  enable,  and  reinforce)  the 
behaviors  of  individuals.  Applicant  may 
choose  to  conduct  one.  several,  or  all  of 
the  three  Priority  Activities  listed 
below. 

Programs  developed  under  any 
Priority  Activity  area  must  be 
implemented  at  the  national  level,  and 
must  be  designed  to  have  an  impact, 
ultimately,  at  the  local  level.  All 
programs  must  be  coordinated  with 
CDC,  national,  regional,  State,  and 
existing  social  marketing/health 
communications  programs  to  prevent 
duplication  of  efforts,  i.e.,  the 
Prevention  Marketing  Initiative  and  the 
Business  and  Labor  Workplace  HIV/ 
AIDS  Program.  In  addition  CDC  is 
currently  working  with  its  national. 
State,  and  local  HIV  prevention  partners 
to  implement  the  HIV  Prevention 
Community  Planning  Initiative.  An 
outcome  of  this  initiative  is  that  each 
health  department  recipient  of  an  HIV 
prevention  cooperative  agreement  is  to 
develop  a  comprehensive  HIV 
prevention  plan  for  its  jurisdiction. 
Programs  funded  under  Announcement 
502  should  be  consistent  with  the.se 
State  and  local  comprehensive  HIV 
prevention  plans. 

This  announcement  includes 
provisions  to  fund  national  minority 
organizations  to  develop,  produce, 
disseminate,  and  market  health 
communications  messages  on  HIV 
prevention.  All  such  efforts  must  be 
culturally  competent  and  linguistically 
appropriate  for  the  intended  audience 
segments. 

Priority  Activity  1 

Participate  in  a  comprehensive 
prevention  marketing  program  targeted 
initially  to  persons  18  to  25  years  of  age 
designed  to  decrease  HIV  risk  behaviors, 
and/or  to  the  social  systems  and 
networks,  including  communities,  that 
influence,  support,  and  reinforce  their 
sexual  behaviors.  Such  efforts, 
including  training  and  technical 
assistance,  must  be  undertaken  in  direct 
support  of,  and  coordinated  with,  CDC's 
existing  Prevention  Marketi.ag  Initiative. 

Program  activities  may  include  the 
creation  or  utilization  of  systems, 
activities,  and  inten.'entions  that 
directly  influence  individual  behavior 
(these  behaviors  are  those  that  place 
individuals  at  risk  for  HIV 
transmission).  They  may  also  include 
activities  designed  to  change  or  sustain 
individual  behaviors  by  influencing 
social  systems  and  networks  in  relevant 
sectors  of  society  that  will  affect 
individual  behavior.  These  programs 
should  strengthen  the  abilities  of  public 
and  private  national,  regional.  State,  and 


local  organizations  and  consortia  to 
provide  information,  training,  and/or 
technical  assistance  to  their  members, 
affiliates,  or  constituencies,  and  to  apply 
available  resources  creatively  and 
effectively  to  reduce  risk  behaviors 
which  contribute  to  the  further  spread 
of  HIV. 

A  national  program  to  demonstrate 
and  evaluate  the  effectiveness  of  an 
established  social  marketing  program 
relevaqyo  CDC's  Prevention  Marketing 
Initiative  may  be  undertaken.  This 
program,  must  be  undertaken  in  not  less 
than  three  communities  across  the 
country  and  must  be  based  upon  an 
already  established,  on-going,  or 
recently  completed  social  marketing 
program. 

An  example  of  such  a  program  would 
be  one  that  uses  proven  methods  for 
community  engagement  and 
collaboration  to  involve  critical  social/ 
civic  community  leaders  in  promoting 
awareness  of  condom  effectiveness  in 
preventing  disease. 

Priority  Activity  2 

Build  the  capacity  within  relevant 
social  systems  and/or  networks  within  a 
sector  of  society,  and  ultimately 
coordinate  with  these  systems,  to 
participate  in  HIV  prevention  efforts. 
This  can  be  done  by  providing  technical 
assistance,  training,  and/or  information 
to  organizations  representing  key  sectors 
of  society  addressed  in  this  program 
announcement  (e.g.,  business  and  labor, 
religious,  voluntary,  and  media). 

Execution  of  this  activity  would 
involve  the  development  and  operation 
of  HIV/AIDS  technical  assistance  and 
training  programs  to  assist  national, 
regional.  State,  and/or  local 
organizations  within  defined  social 
systems  to  implement  comprehensive, 
effective  HIV  prevention  efforts. 

Examples  of  Priority  2  activities 
would  be  participation  in  one  or  more 
of  the  following  programs:  (1)  the 
Business  and  Labor  Workplace  HIV/ 
AIDS  Program,  designed  to  assist  the 
business  and  labor  sector  in  developing 
and  implementing  comprehensive 
workplace  HIV/ AIDS  programs  and  to 
assist  business  and  labor  leaders  in 
supporting  and  participating  in 
t;ommunify  HIV  prevention  efforts:  (2)  a 
broad  effort  to  engage  and  develop  the 
capacity  of  religious  institutions  to 
participate  in  HIV  prevention  and 
services  at  the  community  level:  or  (^) 
a  broad  effort  by  a  national  voluntary  or 
media  organization  to  educate  its 
constituents,  affiliates,  and  volunteers  to 
participate  in  local  HIV  community 
planning,  education,  and  service 
activities. 


Priority  Activity  3 

Support  national  professional  and 
academic  organizations  in  transferring 
technology  and  information  specific  to 
health  communications,  social,  and 
behavioral  science  research  and 
evaluation  to  assist  governmental  and 
nongovernmental  organizations  in 
effective  HIV  prevention  planning, 
intervention  design,  or  evaluation. 

Priority  consideration  will  be  given  to 
applications  which  propose  to  collect, 
"translate,"  and  disseminate  research 
and  evaluation  findings  for 
organizations  and  constituencies 
involved  in  HIV  prevention  efforts, 
including  HIV  Prevention  Community 
Planning,  social  marketing,  changing  or 
influencing  behaviors  or  social  norms, 
and  other  types  of  HIV  prevention 
interventions. 

Examples  of  this  type  of  program 
would  include  those  which  (a) 
systematically  retrieve,  analyze,  and 
"translate"  relevant  (published  and/or 
unpublished)  research  and  evaluation 
findings  for  persons  involved  in 
planning  programs  and  designing 
interventions;  or  (b)  develop  and 
implement  systems  for  providing 
technical  assistance  and  training  on 
behavioral  and  communications 
science,  and  on  programmatic 
inter\'entions  conducted  by  national. 
State,  and  community  organizations 
(public  and  private):  or  (c)  is  an  effort 
by  a  national  professional  organization 
of  behavioral  and  social  scientists  to 
train  and  mobilize  its  membership  to 
assist  local  organizations  or 
communities  in  planning  for  HIV 
prevention  and  evaluating  their  local 
HIV  community  interventions. 

B.  CDC  Activities 

The  Centers  for  Disease  Conlroi  and 
Prevention  (CDC)  shall  undertake  the 
following  activities  in  support  of  this 
announcement: 

1.  Provide  information  to.  and 
collaborate  with,  funded  organizations 
in  developing  and  implementing  short- 
and  long-term  plans  for  social  marketin^j 
and  health  communications  for.  HIV 
prevention. 

2.  Provide  consultation,  assistance, 
and  guidance  in  planning  and 
implementing  program  activities  under 
this  announcement  including  promotion 
and  publicity  related  to  the  project. 

3.  Assist  in  identifying,  acquiring,  or 
developing  appropriate  educational 
materials  to  be  used  in  programs. 

4.Tothee.\tentthatCDChasthis  ' 
information,  provide  up-to-date 
scientific  information  on  the  following: 

•  Risk  factors  for  fflV/STD 
transmission 
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•  Current  HIV  infection  trends  and 
behavioral  practices,  including  trends 
among  populations  of  a  specific  age, 
sex.  or  i»CB/ethnicity 

•  Prevmition  and  program  strategies 
that  have  been  shown  to  be  successful 
in  preventing  HIV  infection 

•  Current  knouiedge,  attitudes, 
beliefs,  and  behaviors  related  to  HIV 
transmission 

•  Documented  determinants  of 
behavior  and  underlying  factors 
influencing  determinants 

5.  Provide  technical  assistance  in 
developing  and  implementing 
evaluation  strategies  for  the  program. 

6  Facilitate  collaboration  with  other 
public  and  private  sector  agencies 
involved  in  HIV  prevention  efforts  at  the 
national,  ragianal.  State,  and 
community  levels. 

7.  Facilitate  the  exchange  of  program 
information  and  technical  assistance 
among  other  public  and  private  agencies 
at  all  levels. 

8.  Monitor  the  successful  applicants' 
program  activities  and  compliance  with 
all  programmatic,  administrative,  and 
budgetary  requirements. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

/  Rrview  and  Evaluation  of  Application 

A.  Organizational  Capability  (30%) 

The  extent  to  which  the  applicant 
documents:  (1 )  recent  experience  of  at 
least  12  months  in  operatmg  and 
centrally  administering  a  coordmatcd 
health,  health-related,  or  community- 
related  program  which  is  national  in 
scope;  (2)  expertise  about  social 
marketing  and  health  communications, 
and/or  social  and  behavioral  science 
and/or  the  extent  to  which  the  applicant 
documents  other  relevant  expertise  in 
conducting  these  types  of  programs;  and 
(3)  ability  to  access  and  influence  a 
particular  sector  (public,  voluntary, 
religious,  business,  labor,  media) 
through  a  network  of  affiliales.  chapt»'rs 
or  con,<;tituent.s/members  to  provide 
HIV-related  technical  assistance  and 
training  on  public  health,  or  related 
social  issues  other  than  HIV.  on  a 
national  level  (throughout  the  U.S.)  to 
appropriate  target  audiences  (e.g..  racial 
and  ethnic  minority  populations,  gay 
men.  sexual  partners  of  intravenous 
drug  users,  and  youth). 

B.  Undemanding  of  the  Problem  (15%) 

The  extent  to  which  the  applicant 
demonstrates  and  documents  its 
understanding  of  the  types,  magnitude^ 
and  priority  of  the  unmet  prevention 


needs  of  the  target  audiences, 
organizations,  and  agencies  that  the 
proposed  program  will  address. 

C.  Program  Objectives  (10%) 

The  extent  to  which  the  proposed 
objectives  are  specific,  measurable, 
time-phased,  and  consistent  with  the 
program  purpose,  the  proposed 
activities,  and  the  applicant 
organization's  overall  mission. 

D.  Quality  of  Plan  (25%)  ^ 

The  quality  of  the  applicant's  plan  for 
conducting  program  activities  and  the 
likelihood  that  the  proposed  methods 
will  be  successful  in  achieving  proposed 
objectives. 

E.  Organizational  Experience  (10%) 

The  extent  to  which  the  applicant 
demon.strates  support  of.  and  intended 
collaboration  on,  the  program  plan  and 
activities  from  Community  Based 
Organizations  (CBOs).  health  or 
education  agencies,  and  other 
organizations  and  agencies  serving 
target  populations. 

F.  Evaluation  Plan  (10%) 

The  extent  to  which  the  evaluation 
plan  measures  the  achievement  of 
program  objectives  and  monitors  the 
implementation  of  proposed  activities 
ot  the  commitment  to  implement  a 
collaboratively  developed  evaluation 
plan. 

G.  Budget  Justification  and  Adequacy  of 
Facilities  (not  scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

//.  Pre-decisianal  Site  Visits 

A.  Site  visits  may  be  conducted  before 
CDC  makes  final  funding  decisions. 
Only  the  organizations  with  high- 
ranking  applications  may  be  visited. 
During  the  visit.  CDC  staff  will  meet 
with  proied  staff,  a  representative  of  the 
board  of  directors,  and  other  applicant 
principals  to  assess  the  applicant's 
ability'  to  implement  the  proposed 
program,  review  the  application  and 
program  plans  for  ciirrent  or  planned 
activities,  and  determine  the  special 
programmatic  conditions  and  technical 
assistance  requirements  of  the 
applicant. 

B.  Site  visits  may  also  include  a 
recipient  capability  assessment  by  CDC 
staff,  the  HHS  Inspector  General,  or  an 
outside  CPA  audit  firm  to  ascertain 
whether  existing  financial  and 
management  systems  and  controls  are 


adequate  to  receive  and  administer 
Federal  funds. 

Funding  Priorities 

Priority  consideration  will  be  given  to 
applications  supporting  CDCs  HIV/ 
AIDS  initiatives  in  social  marketing  (i.e., 
prevention  marketing):  health 
communications;  health  education/risk 
reduction;  business  and  labor,  religious, 
voluntary,  and  media  sector  capacity 
building  and  technical  assistance 
programs.  These  programs  are  intended 
to  increase  the  effectiveness  of  HIV 
prevention  efforts  delivered  by  national. 
State,  and  local  organizations  to  change 
the  behavior  of  specific  segments  of 
target  audiences. 

Public  comments  are  not  being 
solicited  regarding  the  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Oder  12372  review. 

Public  HeaMi  System  Reporting 
Requirements 

This  program  is  not  .sul>ject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.939.  H7V 
Prevention  Activities — Non- 
governmental Organization  Based. 

Other  Requirements 

A.  Recipients  must  comply  with  the 
document  entitled  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals.  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  (CDCi 
Assistance  Programs  flune  1992).  To 
meet  the  requirements  for  a  program 
review  panel,  recipients  are  encouraged 
to  use  an  existing  program  review  panel, 
such  as  the  one  created  by  the  State 
health  department's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  a  designated  representative)  of  a 
State  or  local  health  department.  The 
names  of  review  panel  members  must  be 
listed  on  the  Assurance  of  Compliance 
Form  CDC  0.1113.  which  is  also 
included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  re\'iewed  and 
approved. 

B.  Requirement  (or  a  Certified  Public 
Accountant  (CPA);  The  ser\ices  of  a 
CPA  licensed  by  the  State  Board  of 
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Accountancy  or  equivalent  must  be 
retained  throughout  the  budget  period 
as  a  part  of  the  recipient's  staff  or  as  a 
consultant  to  the  recipient's  accounting 
personnel.  These  services  may  include 
the  design,  implementation,  and 
maintenance  of  an  accounting  system  to 
record  receipts  and  expenditures  of 
Federal  funds,  in  accordance  with 
accounting  principles.  Federal 
regulations,  and  cooperative  agreement 
terms. 

Funds  claimed  by  the  recipient  for 
reimbursement  under  this  coof>erative 
agreement  must  be  audited  by  an 
independent  CPA.  This  CPA  for  audit 
must  be  se[>arate  and  independent  of  the 
consulting  CPA  in  the  above  paragraph. 
This  audit  must  be  performed  vvithin  90 
days  after  the  budget  period,  or  at  the 
close  of  an  organization's  fiscal  year. 
The  audit  must  be  performed  in 
accordance  with  generally  accepted 
auditing  standards  (established  by  the 
American  Institute  of  Certified  Public 
Accountants),  governmental  auditing 
standards  (established  by  the  General 
Accounting  Office),  applicable  Office  of 
Management  and  Budget  (OMB) 
Circulars,  and  any  other  applicable 
Federal  requirements. 

C.  Confidentiality  of  Records:  All 
identifying  information  obtained  in 
connection  with  the  provision  of 
services  to  any  j>erson  in  any  program 
that  is  being  carried  out  through  a 
cooperative  agreement  made  under  this 
announcement  shall  not  be  disclosed 
unless  required  by  a  law  of  a  State  or 
political  subdivision  or  unless  written, 
voluntary  informed  consent  is  provided 
by  persons  who  receive  services. 

D.  OMB  Review:  Projects  that  involve 
the  collection  of  information  from  10  or 
more  individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act. 

Application  and  Submission  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  must  be 
submitted  to  Clara  M.  lenkins,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Perry  Road.  NE  .  Room  320, 
Mailstop  E-15.  Atlanta,  GA  30305,  on  or 
before  December  22, 1994. 

1.  Deadline:  Applications  meet  the 
deadline  if  they  are  either 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 


Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  appHcations  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  tlie 
applicant 

UTiere  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  Number 
502.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  the  documents,  business 
management  technical  assistance  may 
be  obtained  ft-om  Ron  Van  Duyne, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  320, 
Mailstop  E-15.  Atlanta,  GA  30305, 
telephone  (404)  842-6575. 
Programmatic  technical  assistance  may 
be  obtained  from  Pom  Sinnock  or  Bob 
Kohmescher.  Office  of  the  Associate 
Director  for  HIV/AIDS,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
CDC  Headquarters,  1600  CUfton  Road, 
NE.,  Mailstop  E-25,  Atlanta,  GA  30333, 
telephone  (404)  639-0975. 

Please  refer  to  Announcement 
Number  502  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  01 7-00 1-004 74-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  EX:  20402-9325.  telephone 
(202)  783-3238. 

Dated:  September  26. 1994. 
Deborah  L.  Jones. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc  94-24192  Filed  9-29-94;  8:45  am) 
BILLING  CODE  4181-16-? 


[Announcement  Numt>ef  503] 

Public  Health  Conte-^'>ce  Support 
Cooperative  Agreement  Program  for 
Human  Immunodeficiency  Virus  (HIV) 
Prevention 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CCKZ)  announces  the 
anticipated  availability  of  fiscal  year 
(FY)  1995  funds  for  the  Public  Health 
Conference  Support  Cooperative 
Agreement  Program  for  Human 
Immunodeficiency  Virus  (HIV) 
Prevention.  The  Public  Health  Service 
(PHS)  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  HIV  Infection.  (To  order  a  copy 
of  Healthy  People  2000  or  CDC's 
Strategic  Plan  for  Preventing  Human 
Immunodeficiency  Virus  (HIV)  Infection 
(July  8, 1992),  see  the  Section  Where  to 
Obtain  Additional  Information.) 

Authority 

This  program  is  authorized  under 
Sections  301  (42  U.S.C.  241]  and  310  [42 
U.S.C.  242nl  of  the  Public  Health 
Ser\'ice  Act,  as  amended. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Eligible  Applicants 

Eligible  applicants  are  non- 
governmental, nonprofit  and  for-profit 
organizations.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  (e.g..  national, 
regional)  organizations,  federally 
recognized  Indian  tribal  governments, 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  or 
women-owned  businesses  are  eligible 
for  these  cooperative  agreements. 
Current  recipients  of  CDC  HIV  funding 
must  provide  the  award  number  and 
title  of  the  funded  program  (see  the 
Section  Program  Requirements,  C.  Letter 
of  Intent). 

Availability  of  Funds 

Approximately  $250,000  is  expected 
to  be  available  in  FY  1995  to  fund 
approximately  10  to  15  awards.  The 
awards  will  average  $20,000  and  will  be 
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fiiiidud  fur  a  12-moi)th  bucl^t;t  diiti 
proje<:t  period.  The  funciing  estimate 
may  vary  and  is  subject  to  change,  based 
on  availability  of  funds.  Awards  will 
initially  be  made  on  a  contingency  basis 
as  descril)ed  in  the  Purpose  section. 

The  following  are  examples  of  the 
most  frequently  encountered  costs  that 
may  or  may  not  be  charged  to  the 
cooporalive  agr»»ement: 

1   As  approved,  CDC  funds  may  be 
used  for  dire<  t  cost  expenditures: 
salaries,  speaker  fees,  rental  of 
conference  related  equipment, 
registration  fees,  and  transportation  cost 
(not  to  exceed  et;onomy  class  fares)  for 
non-Federal  employees. 

2.  CDC  funds  may  not  be  used  for  the 
purchase  of  equipment,  payments  of 
honoraria,  organizational  dues, 
entertainment  or  personal  expenses, 
cost  of  travel  and  payment  of  a  full-time 
Federal  employee,  or  per  diem  or 
expen,ses,  other  than  mileage,  for  lo<:al 
p.irti(  ipants. 

3.  CDC  funds  may  not  be  used  for 
reimbursement  of  indirect  ( o.sts. 

4.  Although  the  practice  of  handing 
out  novelty  items  at  meetings  is  of^en 
employed  in  the  private  sector  to 
provide  participants  with  souvenirs. 
Federal  funds  cannot  be  u.sed  for  this 
purpose. 

5.  CDC  funds  may  be  used  for  only 
those  parts  of  the  conference 
specifically  supported  by  CDC  as 
do<;umented  in  the  Notice  of 
Cooperative  Agreement  (award 
doiument). 

Recipient  Financial  Participation 

CDC  will  not  fund  100%  of  any 
conference  proposed  under  this 
annouruement. 

Purpose 

The  purpose  of  the  filV-related 
conference  support  cooperative 
agreement  is  to  provide  partial  support 
for  non-Federal  conferences  to  stimulate 
eflorts  to  prevent  the  transmission  of 
HIV  CDC  will  collaborate  on 
conferences  that  specifically  foc.us  on 
preventing  HIV  transmission.  Because 
toiifenince  support  by  CDC  creates  the 
appearant  e  of  CD(J  (  o-sponsorship. 
there  will  be  active  panicipaticn  by 
CDC  in  the  development  and  approval 
of  those  portions  of  the  agenda 
supported  by  CDC  funds.  CDC  funds 
may  not  be  expended  for  unsupported 
portions  of  conferences.  Contingency 
awards  will  be  made  allowing  usage  of 
only  25%  of  the  total  amount  to  be 
awarded  until  a  Hnal  full  agenda  is 
approved  by  CDC.  This  will  provide 
funds  for  costs  associated  with 
preparation  of  the  agenda.  The 
remainder  of  funds  will  be  released  only 


upon  acceptance  of  the  l"inal  lull  agenda. 
CDC  reserves  the  right  to  terminate  co- 
sponsorship  if  it  does  not  approve  the 
fmal  agenda. 

Program  Requirements 

CDC  will  provide  support  for 
conferences  that  are:  (1)  regional  (more 
than  one  State),  national,  or 
international  in  scope  and  target 
professionals  contributing  to  HIV 
prevention  efforts:  and  (2)  focused  on 
the  transfer  of  HIV  prevention  research 
and  evaluation  Findings  to  intervention 
efforts  or  the  application  of  these 
prevention  efforts  to  service  providers 
and  health  professional  who  provide 
service  to  individuals  whose  behaviors 
place  them  at  increased  risk  for  HIV 
infection. 

Topics  concerned  with  issues  and 
areas  other  than  HIV  prevention  should 
be  directed  to  other  public  health 
agencies  or  in  accordance  with  current 
Federal  Register  Notices  (see  Federal 
Register  Notice  501  published  on  April 
19,  1994.  59  FR  18561)  Current 
re«;ipienfs  of  CDC  HIV  funding  must 
provide  the  award  number  and  title  of 
the  funded  program  (see  the  Section 
Program  Requirements.  C.  Letter  of 
Intent). 

The  activities  related  to  the 
development  of  HIV  prevention 
c:onferences  require  substantial  CDC 
c:oliaboration  and  involvement.  In 
conducting  activities  to  achieve  the 
purpose  of  the  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  listed  in  section  A,  and  CDC 
will  be  responsible  for  conducting 
activities  listed  in  section  B: 

A  Rfcipient  Activities 

1.  Manage  all  activities  rehited  to 
program  content  (e.g..  objectives,  topics, 
attenders,  session  design,  workshops, 
special  exhibits,  speakers,  fees,  agenda 
composition,  and  printing).  Many  of 
the.se  items  may  be  developed  in  (  oncert 
with  assigned  CDC  project  personnel. 

2.  Provide  draft  copies  of  the  agenda 
and  proposed  ancillary  activities  to  CDC 
for  acceptance.  Submit  a  copy  of  the 
final  agenda  and  proposed  ancillary 
activities  to  CDC  for  acceptance. 

3.  Determine  and  manage  all 
promotional  activities  (e.g..  title,  logo, 
announcements,  mailers,  press).  CDC 
must  review  and  approve  the  use  of  any 
materials  with  reference  to  CDC 
involvement  or  support. 

4.  Manage  all  registration  pro<:esses 
with  participants,  invitees,  and 
registrants  (e.g..  travel,  reservations, 
correspondence,  conference  materials 
and  hand-outs,  badges,  registration 
procedures). 


5.  Plan,  negotiate,  and  manage 
conference  site  arrangements,  including 
all  audio-visual  needs. 

6.  Develop  and  conduct  education 
and  training  programs  on  H'V 
prevention. 

7.  Collaborate  with  CDC  staff  in 
reporting  and  disseminating  results  and 
relevant  HIV  prevention  education  and 
training  information  to  appropriate 
Federal,  State,  and  local  agencies, 
health-care  providers.  HIV/AIDS 
prevention  and  service  organizations, 
and  the  general  public. 

B  CDC  Activities 

1.  Provide  technical  atssistance 
through  telephone  calls, 
correspondence,  and  site  visits  in  the 
areas  of  program  agenda  development, 
implementation,  and  priority  setting 
related  to  the  cooperative  agreement. 

2.  Provide  scientific  collaooration  for 
appropriate  aspects  of  the  program, 
including  selection  of  speakers, 
pertinent  scientific  information  on  risk 
factors  for  HIV  infection,  preventive 
measures,  and  program  strategies  for  the 
prevention  of  HIV  infetrtion. 

3.  Review  draft  agendas  and  approve 
the  final  agenda  and  proposed  ancillary 
activities  prior  to  release  of  restricted 
funds. 

4.  Assist  in  the  reporting  and 
dissemination  of  research  results  and 
relevant  HIV  prevention  education  and 
training  information  to  appropriate 
Federal.  State,  and  local  agencies, 
health-care  providers,  the  scientific 
community,  and  HIV/AIDS  prevention 
and  service  organizations,  and  the 
general  public. 

C.  Letter  of  Intent 

Potential  applicants  must  submit  a 
one- page,  typewritten  letter  of  intent 
(LOl)  that  briefly  describes  the  title. 
lo<:ation,  and  purpose  of  the  meeting,  its 
relationship  to  the  CDC  Funding 
Priorities  (see  the  section  Funding 
Priorities),  the  date  of  the  proposed 
conference,  and  the  intended  audienc  »• 
(number  and  description).  No 
attachments,  booklets,  or  other 
diKuments  accompanying  the  LOI  will 
be  considered.  The  letter  should  also 
include  the  estimated  total  cost  of  the 
conference  and  the  percentage  of  the 
total  cost  (which  must  be  less  than 
100%)  being  requested  from  CDC. 
Current  recipients  of  CDC  HIV  funding 
must  provide  the  award  number  and 
title  of  the  funded  program.  LOIs  will  be 
reviewed  by  CDC  program  staff,  and  an 
invitation  to  submit  a  final  application 
will  be  made  based  on  the  proposed 
conference's  relationship  to  the  CDC 
Funding  Priorities  and  the  availability 
of  funds.  An  invitation  to  submit  an 
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application  does  not  constitute  a 
rnmmitment  by  CDC  to  fund  the 
applicant. 

Note  To  provide  for  adequate  time  to 
collaborate  on  the  meeting  agenda  and 
content,  applicants  should  allow  a  minimum 
of  3  months  from  the  scheduled  application 
due  date  to  the  planned  date  of  the 
conference.  (See  the  section  Letter  of  Intent 
and  Application  Submission  and  Deadline.) 
Meetings  which  are  scheduled  to  begin 
earlier  than  April  1, 1995.  would  not  be 
routinely  consiciered  for  funding. 

Evaluation  Criteria 

LOIs  will  be  reviewed  by  CDC 
program  staff  for  consistency  with 
CDC's  HIV  prevention  goals  and 
priorities  and  the  purpose  of  this 
program.  An  invitation  to  submit  a  final 
application  will  be  made  on  the  basis  of 
the  proposed  conference's  relationship 
to  the  CDC  topics  of  special  interest,  the 
timing  of  the  meeting  or  conference  that 
would  allow  for  CDC  input,  and  on  the 
availability  of  funds.  Applications  wrill 
be  reviewed  and  evaluated  according  to 
the  following  criteria  (TOTAL  POINTS 
AVAILABLE  IS  100): 

A.  Proposed  Program  and  Technical 
Approach:  (50  Points) 

Evaluation  will  be  based  on: 

1.  The  applicant's  description  of  the 
proposed  conference  as  it  relates  to  HIV 
prevention  and  education,  including  the 
public  health  need  of  the  proposed 
conference  and  the  degree  to  whicii  the 
conference  can  be  expected  to  influenc:e 
public  health  practices,  and  the  extent 
of  the  applicant's  collaboration  with 
other  agencies  serving  the  intended 
audience,  including  local  health  and 
education  agencies  concerned  with  HIV 
prevention. 

2.  The  applicant's  description  of 
conference  objectives  in  terms  of  quality 
and  specificity  and  the  fea.sibility  of  the 
conference  based  on  the  operational 
plan,  and  the  extent  to  which  evaluation 
mechanisms  for  the  conference  will  be 
able  to  adequately  assess  increased 
knowledge,  attitudes,  and  behaviors  of 
the  target  attenders. 

3.  The  quality  of  the  proposed  agenda 
in  addressing  the  chosen  HIV 
prevention/education  topic. 

4.  The  degree  to  which  confereni:e 
activities  proposed  for  CDC  funding 
strictly  adhere  to  tlie  prevention  of  HIV 
transmission. 

B.  APPUCANT  CAPABfUTY:  (25 
Points) 

Evaluation  will  be  based  on: 

1.  The  adequacy  and  commitment  of 

institutional  resources  to  administer  the 

program. 


2.  The  adequacry  of  existing  and 
proposed  facilities  and  resources  for 
conducting  conference  activities. 

3.  The  degree  to  which  the  applicrant 
has  established  and  used  critical 
linkages  with  health  and  education 
agencies  with  the  mandate  for  HIV 
prevention  (letters  of  support  from  such 
agencies  should  demonstrate  the 
linkages  specific  to  the  conference). 

C.  Qualifications  of  Program  Personnel: 
(25  Points) 

Evaluation  will  be  based  on: 

1.  The  qualifications,  experience,  and 
commitment  of  the  principal  staff 
person,  and  his/her  ability  to  devote 
adequate  time  and  effort  to  provide 
effective  leadership. 

2.  The  competence  of  associate  staff 
persons,  discussion  leaders,  and 
speakers  to  accomplish  conference 
objectives. 

3.  The  degree  to  which  the 
application  demonstrates  an  appropriate 
knowledge  level  of  all  key  piersonnel 
about  the  transmission  of  HIV,  as  well 
as  nationwide  information  and 
education  efforts  currently  underway 
that  may  affect,  and  be  affec:ted  by,  the 
proposed  conference. 

D.  Budget  Justification  and  Adequacy  of 
Facilities:  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  consistency  with  the 
intended  use  of  cooperative  agreement 
funds,  and  the  extent  to  which  the 
applicant  documents  financial  support 
from  other  sounds. 

Funding  Priorities 

Funding  priorities  are  established  to 
ensure  a  balance  of  CDC  HIV  prevention 
funding  and  to  address  at  risk 
populations  that  are  underserved.  CDC 
is  especially  interested  in  supporting 
meetings  and  conferences  on  the 
following  topics: 

1.  Prevention  of  HTV  infection  among: 
(A)  underserved  populations  (e.g., 
women  of  reproductive  age.  racial  and 
ethnic  minorities),  (B)  high  risk 
populations,  including  both  in-and  out- 
of-school  youth,  or  (C)  populations  in 
special  settings  (e.g.,  racial  and  ethnic 
minorities,  out-of-school  youth, 
incarcerated  persons,  men  who  have  sex 
with  men,  and  migrant  workers). 
Particular  interest  %vill  be  given  to 
populaticms  who  may  be  affiliated  with 
multiple  groups  (e.g.,  gay  men  of  color). 

2.  HIV  prevention  in  health-care 
settings. 

3.  Development  of  HTV  prevention 
strategies  with  a  broad  range  of 
community  partners  including  those 


who  have  not  traditionally  been 
involved  with  public  health  programs 
(e.g..  business,  religious  leaders). 

4.  Development  of  prevention 
marketing  strategies,  including  various 
behavior  mcxiification  messages  related 
to  sexual  practices  (e.g..  abstinence, 
condom  use). 

Public  comments  are  not  being 
solicited  regarding  funding  priority 
because  time  does  not  permit 
solicitation  and  review  prior  to  the 
funding  date. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reportijig 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.118.  Acquired 
Immunodeficiency  Syndrome  (ABDS) 
activities. 

Other  Requirements 

HIV/ AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  "Content  of  HIV/ 
AIDS-Related  Written  Materials, 
Pictorials.  Audiovisuals. 
Questionnaires,  Survey  Instruments, 
and  Education  Sessions  in  Centers  for 
Disease  Control  Assistance  Programs 
(June  15, 1992)."  a  copy  is  included  in 
the  application  kit.  In  complying  with 
the  Program  Review  Panel  requirements 
contained  in  this  dcx:uTnent,  recipients 
are  encouraged  to  use  an  existing 
Program  Review  Panel  such  as  the  one 
created  by  the  State  health  department's 
AIDS/HIV  prevention  program.  If  the 
recipient  forms  its  own  Program  Review 
Panel,  at  least  one  member  must  also  be 
an  employee  (or  a  designated 
representative)  of  an  appropriate  health 
or  education  agency,  consistent  with  the 
revised  Content  Guidelines.  The  names 
of  review  panel  members  must  be  listed 
on  the  Assurance  of  Complianc:e  form 
(CDC  Form  0.1113)  which  is  also 
included  in  the  application  kit 

Letter  of  Intent  and  Application 
Submission  and  Deadline 

The  original  and  two  copies  of  the 
LOI  must  be  postmarked  by  the 
November  1 ,  1994,  deadline  date  to  be 
considered. 

Following  submission  of  a  LOI, 
applications  may  be  submitted  only 
after  CDC  staff  have  reviewed  the  LOI 
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find  the  applicant  has  received  a  written 
invitation  to  submit  an  application  for 
funding.  An  invitation  to  submit  an 
application  does  not  constitute  a 
commitment  to  fund  the  applicant. 
Availability  of  funds  may  limit  the 
number  of  LOIs,  regardless  of  merit,  that 
receive  an  invitation  to  submit  an 
application. 

The  original  and  two  copies  of  the 
invited  application  must  be  submitted 
on  PHS  Fonn  5161-1  by  January  15, 
1995.  The  earliest  possible  award  date  is 
Man;h  1,  1995.  and  the  earliest  possible 
conference  date  is  April  1.  1995. 

Invited  applications  must  he 
postmarked  on  or  before  the  deadline 
date  to  Clara  M.  Jenkins,  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Pai:es  Ferry  Road.  NE  .  Room  .120. 
Atlanta.  GA  30305. 

Deadline 

Invited  applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

1.  Received  on  or  before  the  deadline 
dale,  or 

2.  Postmarked  on  or  before  the 
deadline  date  and  rec:eived  in  time  fur 
submission  to  the  independent  review 
group.  (Applicants  should  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  as 
proof  of  timely  mailing.) 

Where  lo  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-45(>l.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number,  and  will 
need  to  refer  to  Announcement  Number 
503.  You  will  receive  a  complete 
program  description,  a  list  of  the 
relevant  Healthy  People  2000  HIV 
objectives,  and  the  addresses  and  phone 
numbers  for  the  CDC  contact  personnel. 

If  you  have  questions  after  rev  iew  ing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Mr. 
Kevin  Moore.  Grants  Manageme:U 
Specialist,  Grants  Management  Brant;h, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
Room  320,  Atlanta,  GA  3030.'), 
telephone  (404)  842-6550. 
Programmatic  te<;hnical  assistance  may 
be  obtained  from  Mr.  Dave  Brownell, 
Program  Analyst.  Office  of  the  Asso<:iate 
Director  for  HIV  AIDS.  Centers  for 


Di.sea.se  Control  and  Prevention  (CDC). 
1600  Clifton  Road.  NE.,  Mailstop  E40, 
Atlanta,  GA  30333,  telephone  (404) 
639-2918.  Please  refer  to 
Announcement  Number  503  when 
requesting  infonnation  and  when 
submitting  your  application  in  response 
to  the  announcement. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stof.k  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202)  783-3238.  Single  copies  of  CDC's 
Strategic  Plan  for  Preventing  Human 
Immunodeficiency  Virus  (HIV)  Infection 
(July  8.  1992)  can  be  obtained  by  calling 
the  CDC  National  AIDS  Clearinghouse  at 
800-458-5231. 

Dated:  September  26. 1994. 
Deborah  L.  Jones. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  PJmention  (CDCj. 
IFR  Doc.  94-24191  Filed  9-29-94;  8:45  ami 
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Public  Health  Service 

Agency  Forms  Submitted  to  itie  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U  S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday. 
September  2.  1994. 

(Call  PHS  Reports  Clearance  Office  on 
202-690-7100  for  copies  of  request). 

1.  1994  and  1996  Updates  of  a 
National  Survey  of  Prescription  Drug 
Infor.Tiation  Provided  to  Patients — 
0910-0279  (Reinstatement)— To  provide 
information  for  HHS  and  the  Food  ond 
Drug  Administration  policy  initiatives 
and  potential  regulations,  national 
surveys  of  adults  will  assess  the  nature 
and  extent  of  prescription  drug 
information  received  by  patients  from 
health  professionals  and  other  sources. 
These  are  a  continuation  of  a  tracking 
survey  conducted  in  1982. 1984,  and 
1992.  Respondents:  Individuals  or 
households;  Number  of  Respondents: 
9.142;  Number  of  Responses  per 
Respondent:  1;  Avei^ge  Burden  per 
Response:  .05  hour;  Estimated  Annua] 
Burden:  467  hours. 


2.  A  Study  of  Giregiving  in  Aging  and 
Dementia:  Honolulu  Heart  Program 
Cohort— 0925-0374  (Revision)— The 
purpose  of  the  project  is  to  describe 
predictors  and  outcomes  of  caregiver 
burden  and  quality  of  life  in  caregivers 
of  elderly  men  with  dementia.  Standard 
questionnaires  will  be  used  in  an 
interview  format  to  obtain  information 
from  caregivers  and  control  groups.  This 
revision  will  permit  continuation  of  the 
project  to  include  additional 
respondents,  thereby  increasing 
statistical  power  for  longitudinal 
analyses  and  theoretical  model  testing 
Respondent:  Individuals  or  households; 
Number  of  Respondents:  200;  Number 
of  Responses  per  Respondent:  3; 
Average  Burden  per  Response:  .75  hour; 
Estinmated  Annual  Burden:  450  hours. 

3.  Screener  Round,  National  Nursing 
Home  Expenditure  Survey:  National 
Medical  Expenditure  Survey — Pretest — 
New — This  is  the  pretest  of  the  Screener 
Round  of  the  National  Nursing  Home 
Expenditure  Survey  (NNHES)  National 
Medical  Expenditure  Survey  (NMES  3). 
It  will  test  procedures  for  screening  and 
recmiting  facilities  eligible  as  nursing 
homes.  Respondents:  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees;  Small  businesses  or 
organizations;  Number  of  Respondtuls 
130;  Number  of  Responses  per 
Respondent:  1.1;  Average  Burden  per 
Response:  .084  hour;  Estimated  Annual 
Burden:  12  hours. 

4.  Cancer  Prevention  Awareness;  The 
Black  college  as  a  Resource;  Medical 
and  Other  Health  Professional 
S<:hools— 0925-0402— (Extension,  no 
change) — This  data  collection  will  aid 
the  National  Cancer  Institutes  efforts  to 
effectively  utilize  historically  black 
institutions  in  health  promotion 
activities,  especially  focusing  on  canctr 
prevention,  developing  further  cancer 
prevention  intervention  research 
appropriate  to  the  target  population. 
Respondent:  Individuals  or  households; 
Small  businesses  or  organizations. 
Number  of  Respondents:  18,885; 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  .1765 
hour;  Estimated  Annual  Burden:  4f)F>l 
hours. 

5.  Organ  Procurement  and 
Transplantation  Network,  (OPTN) 
Regulations— 42  CFR  Part  121— 
NPRM — New — This  notice  of  proposed 
rulemaking  provides  a  basis  for 
establishing  final  policies  governing  the 
OPTN.  These  rules  will  regulate  the 
operation  of  the  OPTN  in  four  major 
areas:  membership  requirements, 
patient  listings,  organ  allocation  and 
record  maintenance.  Respondents: 
Businesses  or  other  for-profit,  Non- 


profit institutions,  Small  business  or 
organizations. 

Recordkeeping:  Consultation  with 
transplant  hospitals  and  OPO's 
established  that  the  recordkeeping 
specified  in  these  3  requirements  is 
integral  to  their  operation  and  is  not 


impacted  by  this  regulation. 
Accordingly,  no  burden  is  considered  to 
be  imposed  by  this  information 
collection  language: 

Organ  refusal  documentation — i2  CFR 
121.7(b){3) 


Documentation  to  accompany 
transported  organs — 42  CFR 
121.7(c)(2) 

OPO  and  hospital  records  on  donors. 
organs  retrieved  and  recipients 
transplanted — 42  CFR  121.12(a)(2) 


Title 


Reporting: 

Final  policies,  procedures  and  issuances — 42  CFR  121.3(a)(6)(ii)  

Memtiership  application  requirements — 42  CFR  121.4(d)(1)* 

Copies  of  propoiad  and  proposed  final  policies— 42  CFR  121.7(b)(1)  &  (3)  .... 

Report  of  transpant  to  prevent  wastage — 42  CFR  121.7(e)  

Transplant  program  application — 42  CFR  121.8(b): 

a.  Medicare/Medicaid  approved  program  &  eligible  VA  tics 

'Burden  hours— 154 

b.  Other  transplant  programs 

'Burden  hours— 700 

Information    on    transplant    candidates,     recipients    &    donors — 42    CFR 

121.12(b)(2)  

"Burden  hours — 35.070 


Number  of  re- 
spondents 


1 

2.774 

1 

255 

308 

350 


721 


Number  of  re- 
sponses per  re- 
spondent 


352 


Average  burden 

per  response 

(hour) 


.14 


"This  burden  is  expected  to  occur  almost  entirely  in  the  first  year;  burden  for  years  2  and  3  is  expected  to  be  36  hours  per  year, 
"This  burden  is  separately  approved  under  OMB  control  number  0915-0157. 
Estimated  Annual  Total  Burden:  1  hour  at  NPRM  stage. 

6.  Drug  Abuse  Treatment  Oufcorhe  Study  (DATOS)— 0925-0393— (Extension,  no  change)— DATOS  is  needed  to  compile 
information  on  individuals  entering  drug  abuse  treatment  programs  to  investigate  treatment  environments  and  to  study 
the  behavior  and  characteristics  of  drug  abusers  prior  to,  during  and  following  treatment.  Researchers,  policy  makeri. 
and  service  providers  will  use  the  findings  of  DATOS  to  address  drug  treatment  issues  and  to  better  understand  treatment 
effectiveness  and  the  rehabilitation  of  the  drug  abuser  into  the  community.  Respondents:  Individuals  or  households. 
Businesses  or  other  for-profit.  Non-profit  institutions;  Number  of  Respondents:  5,265;  Number  of  Responses  per  Respondent: 
4.64;  Average  Burden  per  Response:  1.04  hours;  Estimated  Annual  Burden:  25,407  hours. 


7.  NCHS  Laborator)' -based 
Questionnaire  Research — 0920-0222 
Revision — Questionnaires  for  use  in 
NCHS,  CDC,  and  other  Federal  surveys 
developed  using  laboratory  methods 
which  combine  the  techniques  of 
cognitive  psychology  and  survey 
methodology  to  reduce  measurement 
error.  Respondents:  Individuals  or 


households:  Number  of  Respondents: 
500;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  1  hour;  Estimated  Annual 
Burden:  500  hours. 

8.  Nurse  Education  Loan  Repayment 
Program  Application — 0915-0140 
(Revision) — Nurses  with  education 
loans  use  the  application  to  apply  for 


repayment  of  the  loans  in  return  for 
senice  accepted  into  the  program,  their 
lenders  must  confirm  the  purpose  and 
amount  of  the  loans  to  be  repaid. 
Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 


Title 

Number  of  re- 
spondents 

Numtier  of  re- 
sponses per  re- 
spondent 

Average  burden 

per  response 

(hour) 

Nurses  Application  

1000 
400 

1 

1 

1 

Lender's  Confirmation  of  the  Loan  

2'^ 

Estimated  Total  Annual  Burden:  1100  hours. 

9.  Reliability  and  Validity  Assessment 
of  the  Use  of  Scales  of  Stressful  Life 
Events  in  Black  Women  of  Reproductive 
Age — New — The  purpose  of  this  study 
is  to  evaluate  the  reliability  and  validity 
of  measurements  of  stressful  life  events 
among  reproductive  age  black  women, 
including  pregnant  black  women.  The 
data  collected  will  help  plan  prevention 
and  intervention  strategies  to  reduce  the 
incidence  of  poor  pregnancy  outcomes 
among  black  women.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  600;  Number  of  Responses 


per  Respondent:  1;  Average  Burden  per 
Response:  3.33  hours;  Estimated  Annual 
Burden:  2028  hours. 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss.  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 


Dated:  September  23. 1994. 
James  Scanlon. 

Director.  Division  of  Data  Policy:  Office  of 

Health  Planning  and  Evaluation. 

IFR  Doc.  94-24097  Filed  9-29-94;  8:45  am| 
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Announcement  of  Cooperative 
Agreements  to  the  Mmority  Health 
Professions  Foundation 

The  Public  Health  Service  announces 
that  certain  of  its  components  will  enter 
into  umbrella  cooperative  agreements 
with  the  Minority  Health  Professions 
Foundation  (MHPF),  the  education  arm 
of  the  Association  of  Minority  Health 
Professions  Schools  (AMHPS).  It  is 
anticipated  that  the  components  of  PHS 
listed  below  will  negotiate  an  umbrella 
cooperative  agreement  with  MHPF. 
These  cooperative  agreements  will 
establish  the  broad  programmatic 
framework  within  which  specific 
projects  can  be  funded  as  they  are 
identified  during  the  project  period.  The 
PHS  components  are:  the  Substance 
Abuse  and  Mental  Health  Services 
Administration;  the  Office  of  Minority 
Health.  Office  of  the  Assistant  Secretary 
for  Health:  the  Health  Resources  and 
Services  Administration:  and  the 
Agency  for  Health  Care  Policy  and 
Research. 

The  purpose  of  these  cooperative 
agreements  is  to  (1)  foster  cooperation 
and  collaboration  among  the  Minority 
Health  Professions  schools  and  (2)  to 
assist  the  AMHPS  member  institutions 
in  expanding  and  enhancing  their 
educational  and  resean;h  opportunities, 
with  the  ultimate  goal  of  improving  the 
health  status  of  minorities  and 
disadvantaged  people. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
MHPF.  No  other  applications  are 
solicited.  MHPF  is  the  only  organization 
capable  of  administering  these 
cooperative  agreements  because  it  is  the 
only  organization  that  has: 

1.  Established  a  comprehensive  ddtiihusn 
mlated  to  teaching  and  othnr  activities  of  all 
African- American  mediral.  dontiil.  pharmacy 
and  vHterinary  schools: 

2.  Developed  and  evaluated  an  inventory  of 
esjential  disea.se  prevention  and  hi-alth 
promotion  siiills  needed  by  all  medical  and 
health  profession  students: 

3.  Assessed  the  current  education,  research 
and  disease  prevention  and  health  promotion 
activities  for  students  and  its  member 
institutions: 

4.  Devpixiped  a  national  orgunixation 
whose  member  institutions  are  all 
predominately  minoritv  health  professions 
institutions  with  excellent  professional 
performance  records: 

5  Developed  an  inventory  of  crittcal 
knowledge,  skills  and  abilities  related  to 
instruction  in  medical  and  health 
professional  preparation.  Through  the 
collective  efforts  of  its  memlier  instilution.s. 
the  MHPF  has  demonstrated  (1)  the  ability  to 
work  with  academic  institutions  and  official 


health  aKi'ncu's  on  mutudl  ediK.dtion.  service, 
and  rmearch  endeavors  and  (2)  the 
leadership  necessary  to  attract  minority 
health  professionals  into  public  health 
careers. 

These  cooperative  agreements  will  be 
awarded  in  FY  1995  for  a  12-month 
budget  period  within  a  project  period  of 
five  years.  Continuation  awards  within 
the  project  period  will  be  made  on  the 
basis  of  satisfactory  progress  and  the 
availability  of  funds. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  please  contact  Mr.  Stuart 
Feldsott,  Public  Health  Service, 
Parklawn  Building,  Room  17A-45,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
telephone  (.310)  443-1832. 

Dated:  September  22,  1994. 
WUford  J.  Fori>ui.h. 

Director,  Office  of  Managemenl.  Office  of  the 
Assistant  Secretary  for  Health. 
IFR  Doc.  94-24215  Filed  9-2»-94:  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-94-3ai9;  FR-3783-N-01] 

Notice  of  Extension  of  CDBG  Direct 
Homeownership  Assistance  Eligibility 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  extension  of 

eligibility. 

SUMMARY:  This  Notice  extends  the 
termination  date  for  the  direct 
homeownership  assistance  provision  at 
section  105(a](25)  of  the  Housing  and 
Community  Development  Act  of  1974. 
DATES:  This  Notice  extends  the 
termination  date  from  October  1,  1994. 
toOciobt^r  1,  l^Q."). 

FOR  FURTHER  INFORMATION  CONTACT: 
Cordon  McKay,  Director,  Office  of 
Affordable  Housing  Programs,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W.. 
Washington,  D.C.  20410,  telephone 
(202)  708-2685,  TDD  (202)  708-2565. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Extension  of  Tennination  Date 

In  accordance  with  title  IX,  section 
907(b)(2)  of  the  National  Affordable 


Housing  Act  of  1990  (NAHA),  as 
amended  by  the  Housing  and 
Community  Development  Act  of  1992, 
the  Department  has  determined  that 
extension  of  the  termination  date  for  the 
direct  homeownership  provision  at 
section  105(a)(25)  of  the  Housing  and 
Community  Development  Act  of  1974, 
as  amended,  is  necessary  to  continue  to 

Erovide  homeownership  assistance  until 
omeownership  assistance  is  available 
under  title  II  of  NAHA,  the  HOME 
Investment  Partnerships  Program. 
Therefore,  the  tennination  date  is 
hereby  extended  from  October  1.  1994. 
to  October  1,  1995. 

For  CDBG  entitlement  communities, 
HUD-administered  Small  Gties  grantees 
in  Hawaii,  and  for  Insular  Area  grantees, 
no  CDBG  funds  may  be  ex{>ended  for 
any  activity  eligible  under  the  direct 
homeownership  provision  unless  the 
funds  are  obligated  to  a  homebuyer 
before  October  1,  1995.  For  the  State 
CDBG  program,  HUD-administered 
Small  Cities  program  in  New  York,  and 
the  Indian  CDBG  program,  no  funds  for 
homeowner  assistance  may  be  expended 
unless  a  grant  for  surJi  activities  was 
made  by  the  State  or  by  HUD,  as 
appropriate,  before  October  1,  1995  to  a 
unit  of  general  local  government,  and 
then  only  for  such  amounts  as  are 
specifically  approved. 

n.  Basis  for  Delermrnation 

The  basis  for  the  extension  is  the 
Department's  determination  that 
assistance  to  homebuyers  would  not  be 
fully  available  under  the  HOME 
Investment  Partnerships  Program  by 
October  1.  1994.  The  first-time 
homebuyer  and  resale  restriction 
provisions  of  the  HOME  program  have 
proven  difficult  for  many  participating 
jurisdictions  (PJs)  to  implement.  Recent 
amendments  to  the  HOME  regulations 
intended  to  facilitate  funding 
homebuyer  assistance  under  the  HOME 
program  have  not  yet  been  in  effect  long 
enough  to  be  fully  implemented  by 
HOME  PJs.  Funding  homebuyer 
assistance  under  the  HOME  program  is 
especially  difficult  for  CDBG  grantees 
that  are  not  HOME  PJs. 

The  recent  changes  to  the  HOME 
homebuyer  provisions  are  both  .statutory 
and  regulatory.  Statutory  changes  to  the 
definition  of  eligible  homebuyers  and  to 
the  recapture  provisions  were  enacted 
in  section  203  of  the  Multifamily 
Housing  Property  Disposition  Reform 
Act  of  1994  (Pub.  L.  102-233,  approved 
April  11,  1994).  These  changes  were 
implemented  by  a  memorandum  dated 
May  10. 1994  and  a  rule  published  on 
August  26,  1994  (59  FR  44258).  but  PJs 
have  not  yet  had  time  to  redesign  their 
HOME  programs  to  reflect  the 
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amendments.  Similarly,  the  April  19, 
1994.  interim  rule  for  the  HOME 
program  (39  FR  18626)  offers  additional 
flexibility  by  changing  the  basis  for 
determining  the  affordability  period 
applicable  to  homebuyer  units  and 
p.-ovides  additional  guidance  on 
recapture  provisions.  PJs  have  not  yet 
had  time  to  incorporate  these  changes 
into  their  programs.  The  Department  is 
also  still  in  the  process  of  developing 
model  documents  that  may  be  used  by 
PJs  for  such  activities. 

The  lack  of  time  to  implement  tiie 
HOME  program  changes  and  the 
resulting  limits  on  the  availability  of 
funds  is  especially  problematic  for 
CDBG  entitlements  that  are  not  HOME 
PJs.  Without  CDBG  funds  available  for 
direct  homeownership  assistance,  these 
communities  would  have  to  wait  for  the 
next  State  HOME  program  funding 
rounds  to  get  funding  for  this  purpose. 
In  most  States,  the  next  funding  round 
following  the  above-referenced  statutory 
and  regulatory  changes  will  not  be  until 
after  October  31,  1994.  This  extension 
will  allow  smaller  CDBG  communities 
to  provide  continuous  funding  for  direct 
homeownership  activities  until  such 
CDBG  entitlements  have  a  reasonable 
chance  of  receiving  State  HOME  funds. 

In  making  this  determination  to 
extend  the  CDBG  homeownership 
provision,  the  Department  is  acting  in 
accord  with  its  national  initiative  to 
increase  homebuyer  assistance, 
particularly  for  lower-income  families. 
This  initiative  includes  Departmental 
proposals  to  extend  permanently  the 
CDBG  direct  homeownership  provision, 
bolster  the  HOPE  programs,  expand  the 
Single  Family  Property  Disposition 
Initiative,  and  develop  additional 
homebuyer  program  models  under  the 
HOME  program. 

Datod:  September  26, 1994 
.\ndrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Devvlopment 

IFR  Doc.  94-24190  Filed  9-29-94;  8:45  ami 
BILLING  CODE  4210-29-P 

[Docket  No.  N-94-1917;  FR-3778-N-04] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708^300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinncy  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended,  HLTD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 


complete  details  concerning  the        , 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  laiidholding  agencies  at  the 
following  addresses:  U.S.  Army:  Elaine 
Sims.  CECPW-FP,  U.S.  Army  Center  for 
Public  Works,  7701  Telegraph  Road. 
Alexandria,  VA  22310-3862;  (703)  355- 
3475;  (This  is  not  a  toll-free  number). 

Dated:  September  23,  1994. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

TITLE  V,  FEDERAL  SURPLUS  PROFERn' 
PROGR.\M  Federal  Register  REPORT  FOR 
09/30/94 

Suitable/Available  Properties 

Buildings  (by  Statel 

Alabama 

Bldg.  8913.  Fort  Rucker 

7th  Avenue 

Ft  Rucker  Co:  Dale  AL  36362 

Landholding  Agencv:  Armv 

Property  Number:  219140025 

Status:  Unutilized 

Comment:  3100  sq.  ft.,  1  stor>-  wood,  most 

recent  use — chaplain's  conference  room. 

off-site  use  only. 
Bldg.  8914.  Fort  Rucker 
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7th  Avi'iiuc 

Fl.  R\jck.cr  Co:  Dale  AL  36362- 

Landhulding  Agency:  Army 

Property  Number:  219140026 

Statu.s:  I'nulilizfd 

Gjmment:  2250  sq  ft..  1  sUtry  wcxxi,  most 
roroni  use  chaplain's  h<!a(lqiuiner5.  ofT-sitc 
use  onlv- 

BIdKs  TO3202-TC)320;».  TO320fi-Tl)320fl. 
T()32n.T(W213.T03216 

Cowboy  &  Crusud<>r  Street 

Fort  Riu.lter  l>>:  Dale  AL  36362- 

Landholding  Agency:  Anny 

Properly  Numbers.  2192l0i3O1-21U2100O8 

Stiitus:  Unutilized 

Comment:  5310  sq.  ft.  each,  two  story  wocmI 
structur*!,  mrwt  recent  use — barracks, 
presence  of  asbestos,  ofhife  use  only. 

BIdg.  To:t?14.  Fort  Rucker 

Q»wl)oy  K  Crusader  Sfmets 

Fl.  Rucker  Co;  Dale  AL  .16362 

Landholding  Anencv  Army 

Pniperty  Number  219230001 

Status:  Unutilized 

Comment:  3306  sq.  ft.,  1-story  moimI 
striM.ture,  most  recent  use — storehousi;, 
presence  of  asbestos,  off-site  use  only. 

BIdg.  T03215,  Fort  Rucker 

Q)wboy  &  Ousader  Streets 

Ft.  Rufier  Co:  Dale  AL  36362 

Litndholdiiig  Agency:  Army 

Property  Number  2192.30002 

Status:  Dnutilized 

Comment:  3452  sq.  ft.,  l-stcry  wikmI 
struc:ture,  most  rticent  use — storehouse, 
presence  of  asbestos,  off-site  use  only. 

Bidgs.  3502.  3702-3704.  3707-3708.  3714. 

3717,  3803 
Ft.  Rucker  Co:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Prop«rrtv  Numbers:  219340181,  219340183- 

219340185.  219340188-219340n»2 
Status:  Unutilized 
Comment:  5310  sq  ft.  ea.,  2  story  wckhI 

frame,  needs  rehab,  presence  of  usljestos. 

most  recent  use — instruction  hhl^s..  off-site 

use  only.  , 

BIdg.  3507 

Ft.  Ru«;ker  Oi:  Dale  AL  36362-5138 
Landholding  Agency:  .Army 
Property  Numljcr:  219340182 
Status.  Unutilizi-d 
Comment:  2677  sq.  ft..  1  story  wikkI  fmine, 

n(H'«ls  rehab,  most  recent  tise — Instmrtinn 

bIdgs  .  off-site  use  only. 
Bldgs  37OS-3706 

Ft.  Rucker  Cx):  Dale  AL  36192-51.18 
Landholding  Agency:  Armv 
f»niperty  Numbers:  219340186-  219340187 
Status  Unutilized 
Comment:  2975  sf|.  ft  im  .  1  storv  XM>«»d 

frame,  needs  rvhab.  ni«>st  re<«nt  use — 

g«'nernl  purpose,  off-site  use  only. 
BIdg.  3822 

Ft.  Ruf  ker  C<»:  Dale  AL  36362-5138 
Landholding  Agency:  Army 
Prop4'rty  NumU^r:  219340193 
Status:  Unutilized 
C<»mmcnt:  2677  sq.  ft.,  1  story  wtKid  frame, 

ne«ids  n-hab.  presence  of  asl)estoA.  most 

ret  ent  use — admin/  supply,  off-site  um> 

only, 

Arizona 

Bldgs  70117-70120 


Kurt  tiuachuca 

Sierra  Vista  Ck):  Cochise  AZ  8563S- 

Landholding  Agency:  Army 

Property  Numbers:  21912U306-219120309 

Status:  Excess 

Comment:  3434  sq.  ft.  each,  1  story  wood 

structures,  presence  of  asbestos,  most 

r«:»nt  use — general  instructional. 
BIdg  70225— Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number  219120310 
Status:  Elxc«ss 
Comment:  3813  sq.  ft.,  1  story  wood 

structure,  presence  of  asbestos,  mos!  recent 

use — admin,  gen.  purpose, 
bidg.  83006— Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  8.".635- 
Landholding  Agency:  Army 
Property  Number  219120311 
Status:  Excess 
Qimment:  2062  sq.  ft,  1  story  wixxl 

stnirture,  presence  of  asbestos,  most  recent 

use — admin,  gen.  purpose. 
BIdg.  8.3007— Fori  Huachuca 
Sierra  Vista  Ci):  Cochi.se  AZ  85635- 
Landholding  Agency:  Army 
I'rciporty  Number:  219120312 
Status:  Excess  Comment:  2000  sq.  ft  ,  2  story 

wood  structure,  presence  of  asbestos,  most 

recent  use — admin,  gen.  purpose. 
BIdg.  83008— Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Prop«!rty  Numbt^r  219120313 
Status:  Excess 
Comment:  2192  sq.  ft,  2  story  wrxxl 

structure,  presence  of  asbestos,  most  recent 

use — admin,  gen.  purpose. 

BIdg.  83015— Fort  Huachuca  Sierra  Vista  Co: 
Cochise  AZ  85635- 

Uindholding  Agtjncy:  Army 

Pniperty  Number:  219120314 

Status:  Excess 

Oiminent:  2325  sq.  ft..  1  story  wood 

structure,  presence  of  asbestos,  most  recent 
use — admin,  gen.  purpose. 

BIdg  81001 

Fort  Huachuca 

Sierra  Vista,  AZ.  Oichtsc,  Zip:  8.563.5- 

Landbolding  Agency:  Army 

Pr(H)erty  Number  219240720 

Status:  Unutiliztul 

("ximment:  4386  sq.  ft.,  2  story  wixxl  frame, 
possible  asbestos,  most  recent  use — 
admini.strativr.  scheduled  to  become 
vacant  In  6  months,  off-site  use  only. 

BIdg  81020,  Fi.n  Huachuca 

Sierra  Vistn,  AZ,  (>x-J)ise,  Zip:  85635- 

Landholding  A^nc  y:  Army 

Pri»perty  Number  219240722 

Status:  Unutilized 

Oimment:  4386  sq  ft.,  2  story  wood  frame, 
possible  a-sbestos.  most  recent  use — 
.idministrative,  st  heduled  to  betxinoc 
vacant  in  6  months,  off  site  use  only. 

BIdg  67204.  Fort  Huachuca 

Sierra  Vista  (>>  Cotiiise  AZ  85635- 

l^ndholding  Agenc-v:  Army 

Prr)perty  Number  219240723 

Status:  Unutilizi>d 

C^imment:  4332  sq  ft..  2  story  wood  frame, 
possible  asbestos,  most  recent  use- 
administration,  off-site  use  only. 


Bidg.  b«>l51 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240728 

.Status:  Unutilized 

Comment:  4194  sq.  ft.,  2  story  wood  frariM, 
possible  asbestos,  nwst  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

BIdg  72219 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 

Landholding  Agenc-y:  Army 

Profjerty  Number:  219240729 

.Status:  Unutilized 

Comment:  2730  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

BIdg  72220 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Pmperty  Number  219240730 

Status:  Unutilized 

Comment:  2879  sq.  ft.,  1  story  wood  fram<>. 
possible  asb<»tos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

BIdg.  72221 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240731 

Status:  Unutilized 

Comment:  3736  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

BIdg.  67108 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240733 

Status:  Unutilized 

Comment:  2403  sq.  ft.,  1  story  wood  frame, 
possible  asb<;stos,  most  recent  use — 
(iassrooms.  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

BIdg.  70226 

Fort  Huachuca 

Sierra  Vista.  AZ,  Ox-hise,  Zip:  8563.S- 

Landholding  Agency:  Army 

Property  Number:  219240734 

Status:  Unutilized 

Comment:  1868  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classnM>ms.  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

BIdg  71116 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip:  8563S- 

Landholding  Agency:  Army 

Pniperty  Number  219240735 

.Status:  Unutilized 

Comment:  34  70  sq  ft..  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classHKims.  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

BIdg.  71215 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240736 
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Status:  Unutilized 

Comment:  4854  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

BIdg.  70110 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240739 

Status:  Unutilized 

Comment:  2675  sq.  ft.  1  sto.-y  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  70111 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240740 

Status:  Unutilized 

Comment:  2800  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg  70113 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240741 

Status:  Unutilized 

Comment:  2800  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg  70114 

Fort  Uuachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240742 

Status:  Unutilized 

Comment:  2544  sq.  ft.,  1  story  wood  frame. 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  70115 

Fort  Huachuca 

Sierra  Vista,  AZ.  0%:hLse.  Zip:  85635^ 

landholding  Agency:  Army 

Property  Number  219240743 

Status:  Unutilized 

Comment:  2544  sq.  ft..  1  story  wood  frame. 
[lossible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  70123 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240744 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  frame, 
fiossible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  70124 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240745 

Status:  Unutilized 

Comment  3296  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  us 
offices,  oif-site  use  only. 


BIdg.  70126 

Fort  Huachuca 

Sierra  VisU.  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240746 

Status:  Unutilized 

Comment:  3343  sq.  ft..  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  70210 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number:  219240747 

Status:  Unutilized 

rx)mment:  3258  sq.  ft..  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  rioiiths.  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  70211 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240748 

Status:  Unutilized 

Comment:  2966  sq.  ft..  1  story  wood  frame, 
jxissible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  70221 

Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 

Landholding  Ager»cy:  Army 

Property  Number  219240749 

Status:  Unutilized 

Comment:  2526  sq.  ft.  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg  70222 

Fort  Huachuca 

Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240750 

Status:  Unutilized 

Comment:  1627  sq.  ft.,  1  story  wood  frame, 
piossible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  71214 

Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240751 

Status:  Unutilized 

Comment:  3779  sq.  ft..  1  story  wDod  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  82013 

Fort  Huachuca 

Sierra  Vista,  AZ.  Cochise,  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219240752 

Status:  Umitilized 

Comment:  2193  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

BIdg.  90327 

Fort  Huachuca 

Sierra  Vista.  AZ. Cochise.  Zip:  85635- 

Landholding  Agpncy:  Army 

Property  Number  219240753 


Status:  Unutilized 

Comment:  279  sq.  ft.,  1  story  wood  frame, 

piossible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only. 
BIdg.  71213 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240754 
Status:  Unutilized 
Comment:  3779  sq.  ft..  1  story  wood  frame. 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only. 
BIdg.  82007 
Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219240755 
Status:  Unutilized 
Comment:  4386  sq.  ft  .  2  story  wood  frame. 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only. 
BIdg.  82009 
Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 
Landhoiding  Agency:  Army 
Property  Number:  2192407S6 
Status:  Unutilized 
Comment:  2444  sq.  ft..  2  story  wood  frame. 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only. 
BIdg  70216,  Fort  Huachuca 
Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number:  219310287 
Status:  Excess 
Comment:  3725  sq.  ft.,  1 -story  wood. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
BIdg.  70215.  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army 
Property  Number  219310288 
Status:  Excess 
Comment  3706  sq.  ft  .  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  70214,  Fort  Huachuca 
Sierra  Vista.  AZ,  Cochise,  Zip:  85635- 
Landholding  Agency:  Army. 
Property  Number  219310289 
Status:  Excess 
Comment:  3142  sq.  ft.,  1-story  wood 

structure,  presence  of  asbestos,  most  recent 

use — admin.,  off-site  use  only. 

Bldg.  70212.  Fort  Huachuca 

Sierra  Vista,  AZ,  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219310290 

Status:  Excess 

Comment:  3534  sq  ft.,  1-story  wood. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 

Bldg.  70220.  Fort  Huachuca 

Sierra  Vista.  AZ.  Cochise.  Zip:  85635- 

Landholding  Agency:  Army 

Property  Number  219310291 

Status:  Excess 

Comment:  1249  sq.  ft..  1 -story  wood. 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
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BIdg.  702 18.  Kort  Hum  huca 

Sierra  Vista,  AZ,  ( JK;hise,  Zip:  8Sfi3.^ 

Landholding  Arpik  V  Army 

Property  Numb«T  2l9:noi92 

Status:  Excess 

Comment:  3475  sq.  ff.,  1 -story  wcxkI. 

presence  of  astjesfos.  most  rwcnt  use 

c:lassroom.  off-site  us«;  only. 

Bltig  70217,  Fort  Hua(  huca 

Sierra  Vista,  AZ,  CxKhisc,  Zip  BSBIS- 

Lpandholding  Agency:  Army 

Property  Number:  219310293 

Status:  Excess 

Q>mment:  304  sq.  ft.,  1-story  concrete  block. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Hldg.  80010.  Fort  Huachura 
Sierra  Vista.  AZ,  Cochise,  Zip:  85h3.'>- 
Landhoiilir.g  Agcn<  y:  Army 
Properly  Number  219310294 
Status:  Excess 
Comment:  2318  sq  ff  ,  1 -story  w(Kj<i. 

presence  of  ast)es1()S.  most  re<  enl  use — 

admin. 
Bidg.  84103.  Fort  Huachuca 
Sierra  Vista,  AZ,  Cochise,  Zip  8S835- 
Landholding  Agency:  Anny 
Property  Numb«»r  219310296 
Status:  Excess 
Comment:  984  sq.  ft.,  1-story,  presence  of 

asbestos  and  It-ad  paint,  most  rm  ent  usi? — 

admin. 

BIdg  67101.  Fort  Hu.i<  hill  a 

Sierra  Vista.  AZ,  Ccx.hise.  Zip  8Sb  IS- 

Landholdiiig  Agt'ncy  Army 

Property  Number  219310297 

Status:  Excess 

Oimmcnt:  2216  sq  ft  .  Istorv  W(M)d. 

presence  of  asbestos  and  lead  paint,  most 

re<  ent  use — <  l.-tssroom 

BIdg  30012.  Fort  Huachuca 

Sierra  Vista,  AZ,  Om  hisc.  Zip  85635- 

Landholding  .\grn(  v  Army 

Property  Number  219310298 

Status:  Ex(  ess 

rx)mment:  237  sq  f t .  1  story  blo<k.  most 

recent  use — storage. 
BIdg.  90328  Fort  Hua.  hu<  a 
Sierra  Vista,  AZ.  Cm  hise.  Zip  85635- 
l,andh()ldliig  A^tnt  v:  Army 
Property  Number  219310299 
Status:  Ex(  ess 
Cx>mmenl.  144  sq  ft  .  l-storv  w.mmI,  most 

recent  us*' — storage 

BIdg  S-120 

Yuma  ProvJn>;i;roiiinl 

Yuma  Co:  Yuiii.i/UPaz  AZ  85  11.5-9)04 

{.anilholiiinj;  .A,;;i'ni  v   A; my 

Prop<-rtv  \iiinb«T  219320202 

.Status  I  >n<lt>rulilized 

( jjmment:  6845  sq  ft  .  1  story  wimmI  fram>!, 

pniMMico  of  asU'stos.  most  recent  iisi — 

bowling  crntor 

BIdg.  67221 

U.S.  Armv  Intrlligencc  Onttr 

Fort  Huai.huca 

Sierra  Vista  Oj:  (xk  hise  AZ  85635- 

Landholding  Agency  Army 

Property  Niimfw-r  219330235 

.Status:  llnutili/ed 

Cximment:  10«.«  s<j  ft  .  i  story  wcmmI. 

presence  of  asN-stos,  most  recent  use — 

office,  offsito  ust!  only 
bidg.  83102 


li.S  Army  Inieiligence  Center 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219330236 

Status:  Unutilized 

(Comment:  984  sq.  ft.,  1  story  wood,  presence 

of  asbestos,  most  recent  use — office,  off-site 

use  only. 

BIdg.  84010 

U.S.  .\rTny  Intelligence  CenitT 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219330237 

Status:  Unutilized 

(xjmmenf:  2147  sq.  ft..  1  story  wcwjd. 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 
BIdg.  .S-1005 
Yuma  Proving  Ground 
Yuma  (>i:  Yuma/La  Paz  AZ  85365-41  (M 
Landholding  Agency:  Army 
Pnjperty  Number  219340198 
Status:  Unutilized 
Comment:  176  sq  ft  ,  1  story ,  coM  storage 

bidgs.,  need  repairs,  off-site  use  only. 
BIdg.  67116.  Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ  85635 
Landholding  Agenc  y:  Army 
Property  Number  219410243 
.Status:  Unutilized 
Comment:  1784  sq  ft.,  1  story,  wood  frame, 

most  recent  use  adminisfratioin,  off-sife 

use  only. 
Bidgs.  67205.  67207  Fort  Huachuca 
Sierra  Vista  (a):  Cochise  AZ  85635 
Landholding  Agency:  Army 
Pmperty  Numbers;  219410244-219410245 
Status:  Unutilized 
Comment  2166  sq  ft.  ea..  2  story,  wood 

frame,  most  recent  use — administration. 

off-site  use  only. 

BIdg.  67213  Fort  Huachiua 

.Sii-rra  Vista  Cxr  C.w  hise  AZ  85635 

Landliolding  Agency  Armv 

Property  Number:  219410246 

.Status;  Unutilized 

Comment:  2594  sq.  ft..  1  stor\,  wimmI  h^amc. 

most  recent  use — administration,  off-sife 

use  only. 

BIdg.  7.3913  Fort  Hujchiita 

Sierra  Vista  Co;  Co*  hise  AZ  85635 

Laiuiholding  Agency :  Army 

Projiertv  Numlier:  219410247 

.Status  Unutilized 

Comment.  910  sq  ft  .  2  story,  wtxid  traivie. 

must  re<:ent  use — administration,  offsite 

use  only. 

BIdg.  80001  Fort  Hvachuf  a 

Si<!rra  Vista  Co  t^K  hise  AZ  85635 

LandholdKig  Agciic  v:  Army 

IVoi^-rty  Numt)er  219410248 

.Status:  Unutilized 

('omment;  1958  sq.  ft.,  2  story.  w(mxI  h-ame, 

most  recent  use — administration,  off-site 

use  only. 

BIdg  8.)027  Fort  Huarhu(  a 

Sierra  Vista  Co;  Co«  hise  AZ  85635 

L.mdhoiding  Agency.  Army 

Property  Numlier;  219410249 

Status:  Unutilized 

Comment:  1993  sq  ft..  2  story.  wikxI  frame. 

most  recent  use — administration,  off-site 

use  only. 


BIdg.  84007  Fort  Huai  huca 

Sierra  Vista  Cx):  Cochise  AZ  85635 

Landholding  Agency:  Army 

Property  Numl)er  219410250 

Status:  Unutilized 

Comment:  2000  sq.  ft..  2  story.  wo«>d  frame. 

most  recent  use — administration,  off-sife 

use  only. 

BIdg.  68320  Fort  Huachuca 

Sierra  Vista  Vm:  Cochise  AZ  85635 

Landholding  Agency:  Army 

Property  Number  219410251 

Status:  Unutilized 

Comment:  1531  sq.  ft.,  1  story  wood  frame. 

most  re<:ont  use — recreation  center,  off-sife 

use  only. 

BIdg.  ,30126  Fort  Huachuca 

Sierra  Vista  (x):  Cochise  AZ  85635 

Landholding  Agency:  Army 

Property  Number  219410252 

Status:  Unutilized 

Cximment:  9324  sq.  ft..  1  story,  wood  frame. 

most  recent  use — maintenance,  off-site  use 

only. 
BIdg.  84014  Fort  Huachuca 
Sierra  Vista  (k):  Cochise  AZ  85635 
Landholding  Agency;  Army 
Pmperty  Number  219410253 
Status:  Unutilized 
Cximment:  2260  sq.  ft..  1  story,  wood  frame, 

most  recent  use — maintenance,  off-sife  use 

cmly. 

BIdg.  ,S-1()6  Yuma  f^ovingC.round 

Yuma  Co:  Yuma/La  Paz  AZ  85365 

Landholding  Agency:  Army 

Property  Numbier  219420345 

.Status:  Unutilized 

Comment;  1101  sq  ft.,  1  story,  cold  storage 

bIdg.,  needs  repair. 
BIdg.  5>-306  Yuma  Proving  Cround 
Yuma  O);  Yuma/La  Paz  AZ  85365 
Landholding  Agency;  Army 
Property  Number  219420346 
■Status  Unutilized 
Comment:  4103  sq.  ft..  2  story,  nftds  major 

rehab,  sched.  to  be  vacated  on  or  about  2/ 

95.       . 

BIdg  67210.  67217  Fort  Hflachuca 

Sierra  Vista  C(r.  Cfjchise  AZ  85365 

Landholding  Agency:  Anny 

Prop«;rty  Number  219420347 

.Status:  Unutilized 

Commont:  1 165  sq.  ft..  1  story  wood  frame. 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 

(>>lorado 

BIdg.  T-3449.  Fort  Carson 

Oilorado  Springs  Co:  El  Paso  CO  8091 3- 

Landholding  Agency:  Army 

Proi>erty  Numlwr:  219320205 

.Status:  Unutilized 

Comment:  7528  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  off-site  removal  only,  most 

recent  use— storage. 

BIdg.  T-740.  Fort  (jirson 

Oilorado  Springs  Co:  El  Paso  (X)  80913 

Landholding  Agency:  Army 

Property  Numbier:  219410254 

Status:  Unutilized 

C<imment  2382  sq  ft..  1  story  wtKvd  frame, 
needs  rehab,  presence  of  asbestos  most 
recent  use — admin  ,  off-site  use  only 

BIdg.  T-741.  Fort  Carson 

(kilorado  .Springs  Co:  El  Paso  IX)  80913 


Landholding  Agency:  Army 

Property  Number  219410255 

Status:  Unutilized 

Comment;  7528  sq.  fl.,  1  story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — admin.,  off-site  use  only. 

BIdg.  T-1817,  Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

BIdg.  T-2740.  Fort  Carson 

Landholding  Agency:  Army 

Property  Number  219410256 

Status:  Unutilized 

Comment:  5310  sq.  ft..  2  story  wood  frame. 
needs  rehab,  presence  of  asbestos,  most 
recent  use — admin.,  off-site  use  only. 

BIdg.  T-2740.  Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number  219410257 

.Status:  Unutilized 

Comment:  1916  sq.  ft.,  1  story  wood  frame. 
needs  rehab,  presence  of  asbestos,  most 
recent  use — admin.,  off-site  use  only. 

BIdg.  T-106,  Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number  219410259 

Status:  Unutilized 

Comment:  25749  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  presence  of  asbestos,  most 
recent  use — storage,  off-site  use  only. 

BIdg.  S-6275,  Fort  Carson 

Colorado  Springs  Co:  El  Paso  CO  80913 

Landholding  Agency:  Army 

Property  Number  219410262 

Status:  Unutilized 

Comment:  679  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — storage,  off- 
site  use  only. 

Georgia 

Bidgs.  5390,  5392.  5391 

Fort  Benning.  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219010137.  219010151. 

219010152 
Status:  Unutilized 
Comment:  2432  sq.  ft.  ea;  most  recent  use — 

dining  room;  needs  rehab. 

BIdg.  5362 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219010147 
Status:  Unutilized 

Comment:  5559  sq.  ft;  most  recent  use — 
service  club;  needs  rehab. 

BIdg.  4605 

Fort  Benning,  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219011493 

Status:  Unutilized 

Connment:  915  sq  ft.,  building  in  poor 

condition,  major  construction  needed  to  be 

made  habitable. 

BIdg.  4487 

Fort  Benning,  GA,  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219011681 

Status:  Unutilized 

Comment:  1868  sq.  ft.;  most  recent  use — 
telephone  exchange  bldg.;  needs 
substantial  rehabilitation;  1  floor 

Bldg.  4319 

Fort  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 


Property  Number  219011683 

Status:  Unutilized 

Comment:  2584  sq.  ft.;  most  recent  use — 

vehicle  maintenance  shop;  needs 

substantial  rehabilitation;  1  floor. 
Bldg.  3400 

Fort  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011694 
Status:  Unutilized 
Comment: 
2570  sq.  ft.;  most  recent  use — fire  station; 

needs  substantial  rehabilitation;  1  floor 
Bldg.  2285 

Fort  Benning,  GA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011704 
Status:  Unutilized 
Comment:  4574  sq.  ft.;  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor 
Bldg.  4092 

Fort  Benning,  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011709 
Status:  Unutilized 
Comment:  336  sq.  ft.;  most  recent  use — 

inflammable  materials  storage;  needs 

substantia!  rehabilitation;  1  floor. 
Bldg.  4089 

Fort  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number  219011710 
Status:  Unubbzed 
Comment:  176  sq.  ft.;  most  recent  use — gas 

station;  needs  substantial  rehabilitation;  1 

floor. 
Bidgs.  1235,1236 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219014887-219014888 
Status:  Unutilized 
Comment:  9367  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — General 

Storehouse. 

Bldg.  1251 

Fort  Benning  Co;  Muscogee  GA  31905- 

Landholding  Agency:  Army 

Property  Number  219014889 

Status;  Unutilized 

Comment:  18385  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — Arms  Repair 

Shop. 
BIdg.  4491 

Fort  Benning  Co:  Muscogee  G.\  31905- 
Landholding  Agency:  Army 
Property  Number  219014916 
Status:  Unutilized 
Comment:  18240  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — Vehicle 

maintenance  shop. 
Bldg.  4633 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014919 
Status:  Unutilized 
Comment:  5069  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — Training 

Building. 

Bldg.  4649 

Fort  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219014922 
Status:  Unutilized 


Comment:  2250  sq.  ft.;  1  story  building: 

needs  rehab:  most  recent  use — 

Headquarters  Building. 
Bldg.  2150 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Prof)€rty  Number  219120258 
Status:  Unutilized 
Comment:  3909  sq.  ft,  1  story,  needs  rehab, 

most  recent  use — general  inst.  bldg. 
Bldg.  2409 
Fort  Berming 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120263 
Status:  Unutilized 
Comment:  9348  sq.  ft..  1  stor>'.  needs  rehab. 

most  recent  use — general  purpose 

warehouse. 
Bldg.  2590 
Fort  Benning 

Ft.  Benning  Co:  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120265 
Status:  Unutilized 
Comment:  3132  sq.  ft..  1  story,  needs  rehab, 

most  recent  use — vehicle  maintenance 

shop. 
Bldg.  3828 
Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905- 
Landholding  Agency:  Army 
Property  Number  219120266 
Status:  Unutilized 
Comment;  628  sq.  ft.,  1  story,  needs  rehab. 

most  recent  use — general  storehouse. 
Bidgs.  3086.  3089,  3092 
Ft.  Benning.  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219220688-219220690 
Status:  Unutilized 
Comment;  4720  sq.  ft.  ea.,  2  story,  most 

recent  use — barracks,  needs  major  rehab. 

off-site  removal  only. 

Bldg.  1252,  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  ,\gency;  Army 

Property  Number  219220694 

Status;  Unutilized 

Comment:  583  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1678,  Fort  Benning 

Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number  219220697 

Status;  Unutilized 

Comment:  9342  sq.  ft.;  1  story;  most  recent 
use — storehouse;  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1733,  Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905 

Landholding  Agency;  Army 

Property  Number  219220698 

Status;  Unutilized 

Comment;  9375  Sq  ft..  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3083,  Fort  Benning 

Ft.  Benning  Co;  Muscogee  GA  31905 

Landholding  Agency:  Army 

Property  Number  219220699 

Status:  Unutilized 
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CommenI:  1372  sq.  ft..  1  slory.  most  rrcent 
use — storehouse.  ne*Hjs  major  rehab,  off- 
site  removal  only- 

BIdg  3856.  Fort  BtitinmK 

Ft.  Sunning  (U>:  Musrogi*  (iA  .11905 

Landholding  Agency:  Army 

Property  Niimb«'r:  219220703 

Status:  I'nulili/pd 

(ijmment:  4111  sq  ft  .  1  story,  most  rfcent 
usn — slorehous«».  no«ds  major  rehab,  off- 
site  removal  only 

BUig.  4881,  Fort  B'-nning 

Ft.  Benninglk):  Muscogp«(;A  31905- 

Landholding  Agent  y:  Army 

l'roi)erty  Nuni()er  219220707 

Status:  l^nutilized 

Comment:  2449  sq  ft  ,  1  story,  most  recent 
use — sior<>house.  needs  major  rehab,  off- 
site  removal  only. 

BIdg.  4963,  Fort  Benning 

Ft  BenningO):  MusrogeeCA  31905- 

Lan(lh()lil:rtg  Aurnrv:  Army 

Hroperlv  Number  219220710 

Status:  I  rutilized 

Comment:  6077  sq.  ft  ,  1  story,  most  recent 

use — storehouse,  needs  repair,  off-sito 

removal  only 

BIdg.  2396.  Fort  Benning 

Ft   BenningCo:  VluviogecCA  31905- 

Landholding  Agency  Army 

Properly  Number:  219220712 

Status:  Unutilized 

(ximment:  9786  sq  ft ,  1  story,  most  recent 

u.se — timing  facility,  needs  n)a|or  rehab, 

off-site  removal  only. 
Pldgs.  3085,  Fort  Benning 
Ft   Bennmg(.o  MustogeeCA  31'.K)5- 
Landhcildmg  Agenc  y.  Army 
Property  Numlx-r  219220715 
Status:  I'niitilized 
Comment  2253  sq  ft..  1  stor\-,  most  rrcent 

use — dining  facility,  nvcds  major  rehab, 

off-sit«.'  n-mc>val  ')nly. 

BIdg  2537,  Fort  Benning 

Ft  Bennmi^C.)  Muse  ogee  CA  31905- 

Landholdiiig  Aj;efn\:  Army 

Property  Numlx-r:  219220726 

Status:  I'nulili/ed 

Comment:  820  sq  ft  ,  1  story ,  most  rec  eiit 

use — storage,  mtcds  major  rehab,  off  site 

removal  only. 
BIdgs  4J<B7.  4<H>7.  Fort  Benning 
Ft.  Beni.ingCo:  Musrog««e  (JA  31'«)S- 
l^andholding  ,^^ency:  Army 
Property  Number:  219220727-21922072H 
Status  ('iiiitilized 
(j)mmenl:  6077  sq.  ft ,  1  story,  most  riM.nnt 

use — storage,  needs  repair,  off-site  removal 

only, 
nidg.  53«)6  Fort  Benning 
Ft.  Benning,  (;.A,  Muse  (ig»!c.  Zip:  31905- 
Landhohling  Agency.  Army 
Property  Numlwr  219220734 
Status:  Unutilized 
t^mment:  10944  sq.  ft..  1  story,  most  rec:ent 

use — general  instruction  bhlg.,  n«?eds  major 

rehab,  offsite  removal  only. 

BIdg.  247.  Fort  Benning 

Ft.  Benning.  (;A.  Muscogee.  Zip:  31905- 

Landholding  Agency  Army 

Property  Number:  219220735 

Status:  Unutilized 


(kimmenl:  1144  sq.  ft.,  1  story,  roost  recent 
use — offices,  ncwds  major  rehab,  off-site 
removal  only. 
Bld>;s  4977.  4978  Fort  Benning 
M  Benning.  CA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 

Property  Numbers:  2192207.36-219220737 

Status:  Unutilized 

(^immenl:  192  sq.  ft  ea..  l  story,  most  recent 
use— offices,  need  repairs,  off-site  removal 
only. 

BIdg.  4944.  Fort  Benning 

Ft.  Benning.  CA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

l*roperty  Number:  219220747 

.Status:  Unutilized 

(bmmcnt:  6400  sq.  ft..  1  story,  most  recent 
use — vehicte  maintenance  shop,  need 
repairs,  off-site  removal  only. 

BIdg.  4960.  Fori  Benning 

Ft  Bcrnning,  (]A.  Muse  ogee.  Zip  3190.5- 

l^ndholding  AgencTv:  Army 

Property  Number:  219220752 

Status:  Unutilized 

(..'omment;  3335  sq.  ft  .  1  stor>'.  most  recent 
use — vehicle  maintenance  shop,  off-site 
removal  only. 

BUig.  4969.  Fort  Benning 

Ft  Benning,  (;A,  Muscogee.  Zip:  31905- 

Liindholding  Agency:  Army 

Property  Number:  219220753 

St.ifus:  l/nutiiized 

Comment:  8416  sq.  ft..  1  story,  most  rec  ent 
use — vehicle  maintenance  shop,  off-site 
removal  only. 

BIdg  1758.  Fort  Benning 

Ft  Denning,  GA.  Muscogtw.  Zip:  31905- 

Landholding  Agency:  Army 

I'roiX'ny  Number:  219220735 

St.itus:  I'nutilized 

Comment:  7817  sq  ft..  1  story,  most  recent 
use — wareh(>us«!,  needs  majcjr  rehab,  off- 
site  removal  only. 

BIdg.  1680,  Fort  Benning 

Ft.  Benning,  G.\.  Musccgee.  Zip.  31905- 

l..indhuldinj{  Agency:  Army 

Prnperty  Number:  219220756 

St.itus:  IJnutilized 

Coinment:  9243  sq  ft  .  1  story,  most  rfn:nt 
use — warehous»!,  needs  major  rehab,  off- 
sit*"  removal  only. 

BIdg  3817.  Fort  Benning 

Ft.  Benning,  CA.  Muscogee.  Zip:  .319<1.5- 

l..i!)(! holding  Agency:  Army 

Property  Number:  219220758 

Status  Unutilized 

Comment:  40(XJ  sq  ft  .  1  story,  most  receiit 
use — warehouse,  needs  major  rehab,  off- 
site  rcmov.Tl  only. 

Bl.Igs  4884.  4964.  4906  Fort  Benning 

Ft  Benning.  CA.  Muscogee.  Zip:  31905- 

[.andholding  Agency:  Army 

I'Toperty  Numbers:  219220'762-219220764 

Status:  Unutilized 

(i)mment:  2000  scj.  ft  ea  .  1  story,  most 
recent  use — headquarters  bidgs.   n»>ed 
repairs,  off-site  removal  only. 

BIdg  4679,  Fort  Benning 

Ft  Benning.  (>A.  Muscogee.  Zip:  31905- 

Landholding  Agency  Army 

Property  Number:  219220767 

.Status:  Unutilized 

Comment:  8657  sq.  ft  ,  1  story,  most  recent 
use — supply  bldg  ,  needs  major  rehab,  off- 
site  removal  only. 


Bldg.  4883.  Fort  Benning 

Ft  Benning,  CA,  Muscogee.  Zip:  3190.5- 

Landhulding  Agency:  Army 

Property  Number:  219220768 

Status:  Unutilized 

Comment:  2600  sq.  ft.,  1  story,  most  recent 

use — supply  bldg., 
need  repairs,  off-site  removal  only. 
Bldg.  4965.  Fort  Benning 
Ft.  Benning.  CA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Properly  Number:  219220769 
.Status:  Unutilized 
Comment:  7713  sq.  f t  .  1  story,  most  rei  ent 

use — supply  bldg., 
need  repairs,  off-site  removal  only 
Bldg.  2513,  Fort  Benning 
Ft  Benning.  GA,  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbc?r:  219220770 
.Status:  Unutilized 
(x)mment:  9483  sq.  ft.,  1  story,  most  recent 

use — training  center,  needs  major  rehab. 

off-site  removal  only. 
Bldg.  2526,  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905 
Landholding  Agency:  Army 
Property  Number:  219220771 
.Status:  Unutilized 
Comment:  11855  sq.  ft..  1  story,  most  recenl 

use; — training  center, 
needs  major  rehab,  off-site  removal  onlv. 
Bldg.  2589,  Fort  Benning 
Ft.  Benning,  CA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219220772 
.Status:  Unutilized 
Conxment:  146  sq.  ft..  1  story,  most  recent 

use; — training  bldg., 
needs  major  rehab,  off-site  removal  only. 
Bldg.  4976,  Fort  Benning 
Ft.  Btmning.  GA,  Muscogee,  Zip  31905- 
Liindhoiding  Agency:  Army 
Property  Number:  219220778 
Status:  Unutilized 
(^)mment:  192  sq.  ft  .  1  story,  most  recent 

use — gas  station, 
need  repairs,  off-site  removal  only 
Bldg.  4945.  Fort  Benning 
Ft  Benning.  GA,  Muscogee,  Zip:  31905- 
Lanclholding  Agencv:  Army 
Property  Number:  219220779 
Status:  I  Unutilized 
(omment:  220  sq.  ft  .  1  story,  most  recent 

usc^ — gas  station, 
needs  major  rehab,  off-site  removal  onlv 
Bldg.  4979.  Fort  Benning 
Ft.  Benning,  GA,  Muscrgee,  Zip  31905  - 
Landholding  Agency;  Armv 
Property  Number:  219220780 
Status:  Unutilized 
(omment:  400  sq.  ft.,  1  story,  most  rr(..iii 

use! — oil  house, 
need  repairs,  off-site  removal  only 
Bldg.  4627,  Fort  Benning 
Ft  Benning.  CA.  Muscogee.  Zip:  31905- 
[.andholding  Agency:  Army 
Property  Number:  2 19220786 
.Status:  Unuti^ized 
(omment;  1676  sq.  ft.,  i  story,  most  recent 

use — sentry  station, 
needs  major  rehab,  off-site  removal  only. 

Bldgs.  4114,4117-4118,  4125-4126,4129 
4130,  4137-41.38,  4140  Fort  Benning 
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Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 

Landholding  Agencv:  Army 

Property  Numbers:  219310407-219310416 

Status:  LInutilized 

Comment:  4425  sq.  ft.  ea.,  2-story,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only. 
Bldgs.  4002.  4004.  4008-4010,  4012,  4015. 

4020.  4106,  4115-4116,  4127-4128,  4139. 

41-19-4150 
Fort  Benning 

Ft.  Benning  GA.  Muscogee,  Zip:  31905- 
Landholding  Agencv:  Army 
Property  Numbers:  219310417-219310432 
Status:  Unutilized 
(omment:  4720  sq.  ft.  ea..  2-story,  needs 

rehab,  most  recenl  us-j — barracks,  off-site 

US'!  only. 
Bldg.  4017.  Fort  Benning 
Ft.  Benning,  GA.  Muscogee,  Zip;  31905- 
Landholdin^  Agency:  Armv 
Property  Number:  219310435 
Status:  Unutilized 
(omment:  7700  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use 

only. 
Bldgs.  4112.  4119.  4124,  4141,  4136.  4131 

Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numbers:  219310436-219310441 
Status:  Unutilized 
Comment:  1144  sq.  ft.  ea.,  1 -story,  needs 

rehab,  most  recent  use — day  room,  off-site 

use  only. 
Bldfj.  4108.  Fort  Benning 
Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310442 
Status:  Unutilized 
Comment:  1171  sq.  ft..  1-story,  needs  rehab. 

most  recent  use— day 
room,  off-site  use  only. 
Bldg.  1835,  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310443 
Status:  Unutilized 
Comment:  1712  sq.  ft..  1-story,  needs  rehab. 

most  recent  use^-day 
room,  off-site  use  only. 
Bldgs.  4013.  4007  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310444 
Status:  Unutilized 
Comment:  1884  sq.  ft.  ea.,  1-story,  needs 

rehab,  most  recent  use — day  room,  off-site 

use  only. 
Bldg.  4107,  Fort  Benning 
Ft.  BenningfCA.  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310446 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use— day 
room,  off-site  use  only. 
Bldg.  3072.  Fort  Benning 
Ft.  Benning,  GA,  Muscogee,  Zip:  31905- 
Landholding  Agencv:  Army 
Property  Number:  219310447 
Status:  Unutilized 
Comment:  479  sq.  ft..  1-story,  needs  rehab. 

most  recent  use — hdqtrs.  bldg.,  off-site  use 

only. 


Bldgs.  4001,  4103  Fort  Benning 

Ft.  Benning,  GA.  Muscogee.  Zip:  31905- 

Landholdmg  Agency;  Army 

Property  Numbers;  219310448-21931*449 

Status:  Unutilized 

Comment:  1635  sq.  ft.  ea..  1-story,  needs 
rehab,  most  recent  use — hdqtrs  bldg..  off- 
site  use  only. 

Bldg.  3004.  Fort  Benning 

Ft.  Benning.  G.\.  Muscogee,  Zip:  31905- 

Landholding  Agency:  .Army 

Property  Number:  219310450 

.Status:  Unutilized 

Comment:  2794  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — hdqtrs  bldg..  off-site  use 
only. 

Bld^s.  4019.  4018,  3003.  3002  Fort  Benning 

Ft.  Benning.  GA,  Muscogee.  Zip:  31905- 

Landholdirg  Agencv:  Army 

Property  Numbers:  219310451-219310454 

Status:  Unutilized 

Comment:  3270  sq.  ft.,  2-story,  needs  rehab, 
most  recent  use — hdqtrs  bldg..  off-site  use 
only. 

Bldg.  4109  r  .ct  Benning 

Ft.  Benning.  vi.\.  Muscogee.  Zip:  31905- 

Liindholdrng  Agency:  Army 

Property  Number:  219310455 

Status:  Unutilized 

Comment:  2253  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use-— dining  facility,  off-site 
use  only. 

Bldg.  4014.  Fort  Benning 

Ft  Benning,  (]A,  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219310456 

Status:  Unutilized 

Comment:  2794  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use— dining  facility,  off-site 
use  only. 

Bldg.  4006.  Fort  Benning 

Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219310457 

Status:  Unutilized 

Comment:  3023  sq.  ft..  1-story,  needs  rehab, 
most  recent  use— dining  facility,  off-site 
use  only. 

Bldgs.  4135.4123.  4111  Fort  Benning 

Ft.  Benning,  G.\.  Muscogee,  Zip:  31905- 

Landholding  Agency:  Army 

Property  Numbers:  219310458-219310460 

Status:  Unutilized 

Comment:  3755  sq.  ft.  ea.,  1-story,  needs 
rehab,  most  recent  use — dining  facility,  off- 
site  use  only. 

Bldg.  4023.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219310461 

Status:  Unutilized 

Comment:  2269  sq.  ft..  1 -story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4024.  Fort  Benning 

Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 

Landholding  Agency:  Army 

Property  Number:  219310462 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4040.  Fort  Benning 

Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 


Landholding  Agency:  Armv 

Property  Number:  219310463 

Status:  Unutilized 

Comment:  1815  sq.  ft.,  1 -story,  needs  rehab. 

most  recent  use  admin.,  off-site  use  only. 
Bldg  4026.  Fort  Benning 
Ft.  Benning,  GA.  Muscogee.  Zip;  31905- 
Landholding  Agency:  Army 
Property  Number:  219310464 
Status:  Unutilized 
Comment:  2330  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use  admin.,  off-site  use  only 
Bldg.  4067,  Fort  Benning 
Ft.  Benning,  GA.  Muscogt^e.  Zip:  31905- 
Land holding  Agencv:  Armv 
Property  Number:  219310465  - 
Status:  Unutilized 
Comment:  4406  sq.  ft.,  l-stor\'.  needs  rehab. 

most  recent  use  admin.,  off-site  use  only. 
Bldg.  4025,  Fort  Benning 
Ft.  Benning.  GA,  Muscogee.  Zip:  31905- 
Landholding  Agencv:  .Army 
Property  Num.ber:  219310466 
Status:  Unutilized 
Comment:  4720  sq.  ft..  2-story,  no'  '      -hab. 

most  recent  use  admin.,  off-sit;.  ..        nly. 

Bldgs.  4110.  4122,  4134  Fort  Bennii:?; 

Ft.  Benning,  GA.  Muscogee,  Zip:  319li.")- 

Landholding  Agency:  Army 

Property  Numbers:  219310467-219310469 

Status:  Unutilized 

Comment:  1017  sq.  ft.  ea.,  l-slor>'.  needs 

rehab,  most  recent  use  storehouse,  off-site 

use  only. 
Bldg.  4021.  Fort  Benning 
Ft.  Benning.  GA,  Muscogee,  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310470 
Status:  Unutilized 
Comment:  1416  sq.  ft..  1-story,  needs  rehab. 

most  recent  use  storehouse,  off-site  use 

only. 
Bldg.  4113.  Fort  Benning 
Ft.  Benning.  G.A.  Musccjgee.  Zip:  31905- 
Landholding  .Agency:  Army 
Property  Number:  219310473 
Status:  Unutilized 
Comment:  4425  sq.  ft..  2-stor\'.  needs  rehab. 

most  recent  use  storage,  off-site  use  only. 
Bldg.  10439.  Fort  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310474 
Status:  Unutilized 
Comment:  1010  sq.  ft..  1-story,  needs  rehab. 

most  recent  uses — scout  bldg.,  off-site  use 

only. 
Bldg.  10304,  Fort  Benning 
Ft.  Benning.  G.A.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Number:  219310475 
Status:  Unutilized 
Comment:  1040  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — scout  bldg..  off-site  use 

only. 
Bldg.  10847.  Fcjrt  Benning 
Ft.  Benning.  GA.  Muscogee.  Zip:  31905- 
Landholding  Agency:  Army 
Property  Numter:  219310476 
Status:  Unutilized 
Comment:  1056  sq.  ft.,  l-ston. .  needs  rehab. 

most  recent  use — scout  bldg..  off-site  use 

only. 
Bldg.  10768.  Fort  Benning 
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Ft    til-  !;i  H   i'^    viiiM  I'jj'f.  /.ij)     ii'«i:> 

LandholilinK  Agency:  Army 

Property  Niimt»r  2m.lirM77 

Status.  I'Dutthzud 

Cumment:  123U  sq.  ft  .  t  story,  ni!<xis  n^hab, 

motil  rmrnt  use — m out  bl(l)(..  off-stttt  use 

only. 
Uldg.  26«3.  Flirt  Bonniriif 
Ft.  EtonniiiK,  ('A,  Musriif(i9«,  Zip  31WS- 
LandhiiUlinK  ARtncy  Army 
Pn)|Jtr1y  NuHib«!r.  2m:i10478 
Status:  I'DulilizftJ 
(^immpnt:  181Hsq.  ft.,  1-story,  netids  mhab, 

mfwi  rfxicnt  u,st.> — si-out  bluK..  uff-siti;  uw 

only 

BIJk  2bl».  Fo.l  B«i>niiiK 

Ft.  B«-nning,  CA.  Must  ogiw.  Zip:  31905- 

Landh<ililing  Agency:  Army 

Pniperty  Number:  21U310479 

Status:  llnutilizpd 

(Vtmnmnt:  729  »q.  fl  ,  1  story,  nwds  rrhub. 

most  rrrent  use — snar.k  twir.  off-site  uso 

only. 

BIdgs  4121.4133.  4143  Fort  Banning 

Fl.  Bennin;;.  GA.  Mujicogae.  Zip:  319U5- 

L,andhol(ting  Ageiicv:  Array 

Property  Numbers:  211310487-2193104U9 

.Status-  Urtuliltzed 

(Comment:  1017  sq.  ft.  oa.,  1 -story,  needs 
rehab,  must  recent  use  arms  bidgs..  off-site 
use  only. 

BIdgs  4105,  4005  Fort  Benning 

Ft.  B4>nning.  C,A.  Mu.scogoo.  Zjp:  319US- 

L.aiidhulding  Ag«'nc  v  Army 

Hrtiperty  Numbers:  214310490-219310491 

Status:  Unutilized 

Comment:  1416  sq.  ft.  ea..  t-stnry.  needs 
rehab,  most  re<.ent  use  arms  hidgs.,  off-site 
use  only. 

BIdgs.  13503.  14502 

Fort  Cordon 

Ft.  Ckirdon.  GA.  Richmond.  Zip:  30905- 

L^indholdmg  Agency:  Army 

Property  Number;  219320209-219320210 

Status:  Unutilized 

(Uimment:  7036  sq.  ft  .  2  story  wood  frame, 
presence  o(  asbestos,  nee«is  rehab,  off-site 
use  only,  most  re<:ent  use  residential 

BIdg.  481 

Fort  (>ort)nn 

Ft.  (;<)rdon,  (,.^,  Klchmnnd,  Zip:  30905- 

Landholding  Agemy:  Army 

Pn)p»;rtv  Numlwr  219320211 

Status:  llnutilized 

(k)mmrnt:  1325  sq   ft  .  1  >torv  wo<mI  frame, 
presence  of  asbestos,  needs  rehah.  off-site 
use  only,  most  rtKent  use — offn  es 

Bldg   10417 

Fort  (.ordon 

Fl.  (iordon.  GA.  Richmond.  Zip  30«»0'V 

I-indholding  Agency:  Army 

l*n)p«<rty  Numb»'r  219320212 

Status:  I'nulilized 

Comment:  2668  sq.  fl..  1  story  whim]  fmine. 
presence  of  asbestoe.  noe<i  repairs,  off-sile 
use  only,  most  re<.nnt  use — <imi  es 

Bldg,  10,502 

Fort  C>)rdon 

Ft.  (;<irdon.  GA.  Richmond.  Zip:  30905- 

I^indholding  Agency:  Army 

Property  Numtior:  219320213 

Status:  Unutilized 

Comment:  1580  iq.  1^..  1  story  «»ood  frame, 
presence  of  asbestos,  need  repairs.  off-«ite 
UM  only,  most  recent  uae — omces. 


nicig    111  111  I 

Fort  Gordon 

Ft  (Hirdon,  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Prop.Ttv  Number:  219320214 

Status:  Unutilized 

(^imment:  2516  sq.  ft..  1  story  wikxI  frame. 

presence  of  asbcstus.  neinJs  rehab,  ofT-site 

use  only,  most  n>«:ent  use — offices. 
Bldg  10602 
Fort  Gordon 

Ft.  Gordon.  C.A.  Richmond.  Zip  3090S- 
Landholdiiig  Agency:  Army 
Property  Number:  21932021S 
Status:  Unutilized 
Comment:  2000  sq.  ft..  1  story  wockI  frame. 

pnnence  of  asbestos.  ne«ds  rehab,  off-site 

use  only,  most  recent  use — offices. 
Bldg   14503 
Kort  Gordon 

Ft.  Gordfin.  (;A.  Richmtind.  Zip-  .10905- 
L.andholding  Agency:  Army 
Property  Number  219320216 
Status:  Unutilized 
Comment:  1075  sq  ft..  1  storv  W(K)d  frame. 

presence  of  asttestos.  off-site  uwi  only,  most 

rtH,ent  use— <ifri(«s. 
Bldg  25304 
Fort  Giirdon 

Ft.  (rfirdon.  GA.  Richmond.  Zip:  .1090S- 
Landholding  Agency:  Army 
Property  Number:  219320223 
Status:  Unutilized 
(kimment:  2788  »q.  ft.,  1  story  wcjod  frame. 

pn'sence  of  asbestos,  off-site  use  only,  most 

re<ent  use — office/storage 

Bldg  26306 

Fori  Gordon 

Ft.  («rdon.  GA.  Ru  hmond.  Zip:  30905- 

L^ndholding  Agency.  Army 

Property  Number:  219320225 

Status:  Unutilized 

Comment:  1272  sq.  ft  ,  1  story  wood  frame, 

pjissible  asbestos,  need  repairs,  off-site  use 

only,  most  nfenl  us«>— stora^. 
Bldg.  29503 
Fort  Gordon 

Ft.  Gordon.  GA.  Richmond.  Zip  30905- 
I-andholding  Agency:  Army 
Property  Number.  219320226 
Status:  I'nutilizcd 
(^imment:  2456  sq.  ft..  1  story  wood  frame. 

presence  of  asliestus,  off-site  use  only,  most 

ro<  i-nt  use — offices. 
Bldg  33406 
Fort  (kirdon 

Ft.  (k)rdon.  CA.  Ri(  hmond.  Zip:  3090S- 
Landholding  Agency:  Army 
Pmjx-rtv  Numt)«'r:  219320227 
.Status:  linutilized 
(x)mment:  3456  sq  ft  ,  1  story  wmjd  frame. 

presence  of  asbestos,  nce<is  roof  n>pairs, 

off-site  use  only,  most  recent  use  offices. 
Bldg.  33436 
Fort  (>ordon 

Ft.  G<irdon.  GA.  Richmond.  Zip:  3090S- 
Landholdjng  Agency:  Army 
Prop<>rty  Numlwr:  219320228 
.Status:  Unutilized 
Comment:  2632  sq.  ft..  1  story  wood  frame, 

presence  of  asbestos,  need  repairs,  off-site 

use  only,  most  nicent  use-  offices. 
Bldg.  33438 
Fort(kNtkifl 


H.  L.orilon.  (,A.  Ki<  hmond.  Zip   .KHK).*)- 

Landhulding  Agency:  Army 

Property  Number  219320229 

Status:  Unutilized 

(Vimmont:  2668  sq.  ft..  1  story  wood  frame, 
presimce  of  asbestos,  needs  rehab,  off-site 
u.se  only,  most  nxent  use  storage. 

Bldg.  39502 

Fort  Gordon 

Ft.  Gordon.  GA.  Rii  hmond.  Zip:  30905- 

L.andholding  Agency:  Army 

Property  Number:  219320230 

Status:  Unutilized 

Comment:  1316  sq.  ft..  1  story  woo<l  frame, 
presence  of  a«t)estos,  needs  rehab,  off-site 
use  only,  most  recent  use— offices. 

Bldg.  45308 

Fort  Gordon 

Ft.  (iordon.  GA.  Richmond.  Zip:  30905- 

L.undholding  Agency:  Army 

Property  Number.  219320231 

Status:  Unutilized 

Comment:  B044  sq.  ft.  1  story  wood  frame, 
presence  of  asbestos.  i>eeds  rehab,  off-site 
use  only,  most  rucent  use — rxinimunity 
center. 

BIdgs.  26301,27301 

Fort  (k)rdon 

Ft  (;()rdun.  GA.  Richmond.  Zip:  3O905- 

Landhnlding  Agency:  Army 

Property  Number:  219320234-219320235 

Status:  Unutilized 

(Comment:  2788  sq.  ft..  1  story  wood  frame, 

presence  of  asbestos,  needs  roof  repairs, 

off-site  use  only,  most  recent  use  storage. 
BIdgs.  354-356.  376  Fort  Gordon 
Ft.  Gonlon.  GA,  Richmond,  Zip:  30905- 
Landholdiiig  Agency:  Army 
Prtiperty  Number:  219330259-219330262 
Status:  Unutilized 
Comment:  4237  sq.  ft..  1-story  wtiod,  possible 

termite  damage,  needs  repair,  presence  of 

asbestos,  most  recent  use — offices,  off-site 

u.se  only. 
Bldg.  377,  Fort  (.ordon 
Ft.  Gordon,  GA.  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number  219330263 
Status:  Unutilized 
Comment:  4768  sq.  ft..  lstor>  wood,  netnls 

repair,  presence  of  asbestos,  most  re«x;ut 

use — offices.  ofT-site  use  only. 

Bldg  13501.  Fort  Gordon 

Ft.  Gordon.  GA.  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330264 

Status:  Unutilized 

Comment:  2516  sq.  ft.,  1 -story  wood,  needs 

rehiib,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only. 
Bldg.  18704.  Fort  Gordon 
Ft.  Gordon.  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330265 
Status:  Unutilized 
Comment:  4524  sq.  ft.,  2-story  wcxid, 

pr»'scnce  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 

Bldg.  18717.  Fort  Gordon 
Ft.  Ckirdon.  GA.  Richmond.  Zip;  30905- 
Landholding  Agency:  Army 
Property  Number  219330266 
Status:  llnutilized 


Comment:  2468  sq.  ft..  1-story  wcx)d, 
presence  of  asbestos,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  19601.  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330268 

Status:  Unutilized 

Comment:  2132  sq.  ft.,  1-story  wood,  possible 
termite  damage,  presence  of  asbestos,  most 
recent  use^-offices,  off-site  use  only. 

Bldg.  19602,  Fort  Gordon 

Ft.  Gordon.  GA.  Richmond.  Zip:  30905- 

Landlioldjng  Agency:  Army 

Property  Number:  219330269 

Status:  Unutilized 

Comment:  1555  sq.  ft..  l-stor>'  wood. 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 

Bldg.  24501,  Fort  Gordon 

Ft.  Cordon.  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330270 

Status:  Unutilized 

Comment:  3580  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  25103.  Fort  Gordon 
Ft.  Gordon.  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Army  . 

Property  Number:  219330271 
Status:  Unutilized 
Comment:  2100  sq.  ft.,  1-story  wcxxl,  needs 

rehab,  most  recent  use — offices,  off-site  use 

only. 

Bldg.  25105,  Fort  Gordon 

Ft.  Gordon.  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330272 

Status:  Unutilized 

Comment:  1025  sq.  ft..  1-story  wood,  needs 

rehab,  most  recent  use — offices,  off-site  use 

only. 

Bldg.  25503,  Fort  Gordon 

Ft  Gordon.  G.\.  Richmond,  Zip:  309n.'">- 

Landholding  Agency:  Army 

Property  Number:  219330273 

Status:  Unutilized 

Comment:  6816  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 

Bldg.  31504.  Fort  Gordon 

Ft.  Gordon.  GA.  Richmond,  Zip:  30905- 

l^ndholding  Agency:  Army 

Property  Number:  219330274 

Status:  llnutilized 

Comment:  7036  sq.  ft..  2-sfory  wihkI.  needs 

repair,  presence  of  asbestos,  most  recent 

use— offices,  off-site  use  only. 
Bldg.  33415,  Fort  Gordon 
Ft.  Gordon.  GA,  Richmond.  Zip:  30905 
Landholding  Agency:  Army 
Property  Number:  219330275 
Status:  Unutilized 
Comment:  2036  sq.  ft..  l-stor>'  wood,  needs 

rehab,  presence  of  asbestos,  most  recent 

use — offices,  off-site  use  only. 

Bldg.  34502,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330276 
Status:  Unutilized 


Comment:  7036  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — offices,  off-site  use 

only. 
Bldg.  35503,  Fort  Gordon 
Ft.  Gordon,  GA.  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330277 
Status:  Unutilized 
Comment:  2500  sq  ft..  1-story  wood,  needs 

rehab,  most  recent  use  offices,  off-site  use 

only. 

Bldg.  37505.  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency-:  Army 

Property  Number:  219330278 

Status:  Unutilized 

Comment:  17370  sq.  ft.,  2-story  wood,  needs 

rehab,  possible  asbestos,  most  recent  use — 

offices,  o'-'iitp  use  only. 

Bldg.  3950J,  t-ort  Gordon 

Ft.  Gordon.  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number  219330279     ^ 

Status:  Unutilized 

Comment:  1316  sq.  ft.,  1-story  wcx)d.  needs 

rehab,  possible  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  18707,  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330280 
Status:  Unutilized 
Comment:  2468  sq.  ft.,  1 -story  wood. 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 
Bldg.  18708,  Fort  Gordon 
Ft.  Gordon.  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330281 
Status:  Unutilized 
Comment:  3772  sq.  ft..  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 
Bldg.  18718,  Fort  Gordon 
Ft.  Gordon,  GA.  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330282 
Status:  Unutilized 
Comment:  2468  sq.  ft.,  l-ston,"  wood. 

presence  of  asbestos,  most  recent  use — 

classrcxjms,  off-site  use  only. 
Bldg.  18720.  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Anny 
Property  Number:  219330283 
Status:  Unutilized 
Comment:  2632  sq.  ft..  1 -story  wood. 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 
Bidgs.  18721-18724.  Fort  Gordon 
Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330284-219330287 
Status:  Unutilized 
Comment:  4524  sq.  ft.,  2-story  wcxid, 

presence  of  asbestos,  most  recent  use — 

classrooms,  off-site  use  only. 
Bldg.  12712,  Fort  Gordon 
Ft.  Gordon,  GA.  Richmond,  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330288 
Status:  Unutilized 
Comment:  15500  sq.  ft.,  1-story  concrete 

block,  needs  rehab,  presence  of  asbestos. 


most  recent  use — g\Tnnasium,  off-site  use 
only. 

BIdgs.  332-333,  Fort  Gordon 

Ft.  Gordon,  GA,  Richmond,  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330289-219330290 

Status:  Unutilized 

Comment:  534Qsq.  ft.,  l-ston,'  wc>od.  needs 
repair,  preseirce  of  asljcstos,  most  recent 
use — laboraton,',  off-site  use  only 

Bldg.  334.  Fort  Gordon 

Ft.  Gordon.  GA,  Richmond,  Zip:  30905- 

Landholdinp  Agency:  Army 

Property  Number:  219330291 

Status:  Unutilized 

Comment:  4279  sq.  ft.,  1-story  wood,  possible 
termite  damage,  presence  of  asbestos,  most 
recent  use — medical  admin.,  off-site  use 
only. 

Bldg.  335.  Fort  Gordon 

Ft.  Gordon.  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330292 

Status:  Unutilized 

Comment:  4300  sq.  ft.,  1-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — laboratory-,  off- 
site  use  only. 

Bldg.  353.  Fort  Gordon 

Ft.  Gordon,  GA.  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330293 

Status:  Unutilized 

Comment:  5157  sq.  ft.,  1-story  wood, 
presence  of  asbestos,  most  recent  use — 
laboratory,  off-site  use  only. 

Bldg.  352.  Fort  Gordon 

Ft.  Gordon.  GA,  Richmond.  Zip:  30905- 

Landholding  Agency:  Army 

Property  Number:  219330294 

Status:  Unutilized 

Comment:  560  sq.  ft.,  l-stor>'  metal,  presence 

of  asbestos,  most  recent  use — equip. 

storage,  off-site  use  only 
Bldg.  18703,  Fort  Gordon 
Ft  Gordon.  GA,  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219330295 
Status:  Unutilized 
Comment:  4524  sq.  ft.,  2-story  wood. 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Bldg   18705.  Fort  Gordon 
Ft.  Gordon.  GA.  Richmond.  Zip:  30905 
Landholding  Agency:  Army 
Property  Number:  219:t302'96 
Status:  Unutilized 
Comment:  2632  sq.  ft.,  1 -story  wood. 

presence  of  asbestos,  off-site  use  only. 
Bldg.  10501 
Fort  Gordon 

Fort  Gordon.  GA.  Richmond.  Zip:  .30905- 
Landholding  Agency:  Army 
Property  Number:  219410264 
Status:  Unutilized 
Comment:  2515  sq.  ft.;  1  story;  wood:  needs 

rehab.;  most  recent  use — office;  off-site  use 

only. 
Bldg.  10601 
Fort  Gordon 

Fort  Gordon.  GA.  Richmond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Number:  219410265 
Status:  Unutilized 
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rw.ent  us*^  -nfTu  b:  offftitt*  iiw  unly 
Blilx  20:i().) 
Fort  (kirdon 

Fort  (Uiniiin.  (;A.  Kuhmund,  Zip:  30905- 
Lundholding  Ageni^:  Army 
I'rtiperty  Number.  2194)0266 
Status.  Unutilized 

(x>min«Dt:  2376  aq.  ft.;  1  xtury;  wimmI:  n««ds 
rrhab.:  mcKt  rM.uiil  uit« — iifTicK;  ofT-sitK  use 
only. 
BUIg  41S04 
Fort  (kirdon 

Ft<r1  (Airdon,  (iA.  Kichmond.  Zip:  3tJ'WS- 
Landholding  A({i?n<:v  Army 
Pnjperty  Number:  219410267 
Status:  l)nutiltz«d 

(^mmenl  2S16  sq  ft.;  1  story;  woimJ;  neods 
rtihab.   most  rfi  nnt  iis»> — Ktorn:  off-site  use 
only 
Bidg.  96.) 
Fort  Gonion 

Fori  (K)nion.  (.A.  Richmond,  Zip  30«*0S- 
Uindholiiiiig  Agency:  Army 
Property  Numtjor  2ltt4102h8 
Statns:  DnutilizMj 

Ciiminent:  18,471  sq.  ft.;  1  stiory;  wood;  needs 
n-hab.;  must  rr»  ent  usw — uarphtHLSA;  off- 
Rilc  use  only 
BIdg   11813 
Fort  (wirdon 

Port  Oirdon.  CA,  Kii.hmond.  Zip.  3090S- 
Landhtiiding  Agency:  Army 
Property  Nunibwr  219410269 
Status:  Unutilized 

Qimment:  70  sq.  ft.;  1  st«>ry;  metal,  needs 
rehab.;  most  re<:ent  use  storage;  off-site  use 
only. 
RIdg.  21314 
Fort  Ctirdon 

Fori  (k>rdon.  CA.  Ri(.hniond.  Zip:  309OS- 
l.«indholding  Agency:  Army 
Prop«-rty  Number.  219410270 
Status:  Unutilized 
Oomment:  85  «q.  ft.;  1  story;  needs  rehab.. 

mint  recent  use  stor.igc;  off-site  use  only. 
BIdg.  951 
Fort  liordoD 

F(irt  Omioo.  C,.\.  Rii  hn.ond.  Zip:  3090&- 
Limdhulding  Agency:  Army 
Prop«'ity  Number;  219410271 
Status:  Unutilized 

(■.i.mment:  17.825  sq.  ft.;  1  story;  nootl;  needs 
r«;hab.;  m<j«,f  re<.ent  um'— workshop,  off-site 
use  only. 

BIdg  12809 

Fort  ('>orxlon 

Fori  (w)rdoa,  i'.A.  Richmond.  Zip:  3ll<<li5- 

Lhndholding  Agency:  Army 

Property  .Number:  219410272 

.Stiitiis:  Unutilized 

(iimnii-at:  2788  sq.  ft.;  1  .story;  wood;  uewiji 

n-h.ib.;  most  re<cnl  use — maintenance 

shop;  off-site  use  only. 
RIdg.  10306 
Fort  (kirdon 

Fort  Gordon.  i;a,  KiLhinond.  Zip:  30905- 
Landholding  Agency:  Army 
Property  Numlier:  219410273 
Status:  Unutilieed 
Comment:  195  sq.  ft.;  1  story;  wooti;  nMist 

recent  us«? — oil  .storage  shed;  off-site  use 

only. 

BIdg.  T-226 


ruiritrr  Ann>  AirTHiO 

.Savannah.  (.A,  Clhatham.  Zip:  3140»- 

Landholdmg  Agency:  Army 

Pnijicrty  Number  219420348 

Status.  Unutilized 

(k>mnient:  1842  sq.  ft,  1-stury.  wood  frame, 

needs  major  repair,  most  recent  use — 

ofTices.  off-site  use  only. 
BIdg.  T-419 
Hunter  Army  Airfield 
.Savannah.  {;A.  Chatham.  Zip:  31409- 
Landholding  Agency:  Army 
Property  Number  219420349 
Status:  Unutilized 
Ckimment:  3061  sq.  ft..  1-storv,  wood  frame. 

neetis  major  repair,  most  retent  use — 

olHces,  off-site  use  only. 
BIdg  T-10O8 
Hunter  Army  Airfurld 
Savannah,  CA.  Chatham.  Zip.  31409- 
i.andholding  Agency:  Army 
Pniperty  Number  21942035O 
Status:  Unutilized 
Comment:  1296  sq  ft..  1  story,  wood  frame. 

needs  mafor  repair,  most  rnt  ent  use — 

offices,  off-site  use  only. 

BIdg  T-1 263 
Hunter  Army  Airfu-lil 
..  Savannah.  CA.  Chatham.  Zip:  31409- 
Landhulding  Agency:  Army 
l*n>perty  Number  219420351 
Status:  Unutilized 

(>)mment:  2000  sq.  ft.,  1  story,  wood  frame, 
needs  major  repairs.  moNt  n'<:ent  use — 
offices,  off->ite  use  onlv. 
BIdg.  T-417 
Hunter  Army  Airfield 
.Savannah.  CA.  Chatham.  Zip:  31409- 
Lanilholding  Agency:  Army 
F^peny  Number:  2  m4 20352 
.Status:  linutili»d 

(Qimment:  1730  sq.  ft..  1-st<»rv.  wixxl  fran>e. 
needs  major  repair.  m»>st  recent  use — 
admin.,  off-site  use  only. 
BIdg  T-1022 
Hunter  Army  Airfield 
Savannah.  CA.  Chatham.  Zip:  31409- 
Landholdlng  Agency:  Army 
Property  Number  219420353 
.Status:  Unutilized 

Comment:  5870  sq.  ft..  1 -story.  woikI  frame, 
ni'eds  major  repsiirs,  mitst  m<.ent  iis<' — 
admin.,  off-site  use  only. 
Bid}-  T-1155A 
Hunter  Army  Airfield 
.Savannah.  (iA.  Chsth.-im,  Zip;  31409- 
Landholding  Agency:  Army 
Property  Number:  2194203.54 
.Status:  Unutilized 

Comment.  6f.O  sq.  ft..  l-st«iry,  wckhJ  frame, 
needs  major  n-pairs,  most  re«  irnt  use — 
storage,  off-site  use  only 
BIdg.  P-8582 
Huntt'r  Army  Airfield 
.Savannah.  CA,  Chatham.  Zip:  31409- 
Landholding  Agency:  Army 
Property  Number  219420355 
.Status:  Unutilized 

Comment:  5892  sq.  f t ,  2-.story,  steel,  needs 
major  repairs.  m<isf  recent  use — radar 
tower,  off-site  use  only. 
Bhlg.  T829,  Fort  .Stewart 
Hinusville.  GA,  Liberty.  Zip:  31314- 
Landholding  Agency:  Army 


Kfu^XTtv  Niirr.b<  r  219420:i.58 

Status:  Unutilized 

(kimment:  324  sq.  ft..  1-story  wood  frame. 
needs  repair,  most  recent  use — storage,  off- 
site  use  only. 

Pldg.  T901,  Fort  Stewart 

Hinesville.  CA.  Liberty.  Zip  31314- 

Landholding  Agiiiny:  Army 

Pniperty  Number  219420359 

Status:  Unutilized 

Oimment;  2340  sq.  ft.,  1 -story  wood  tnune, 

needs  repair,  most  recent  use — offices,  off- 

silr  use  only. 

BIdg  T-902.  Fort  Stewart 

Hinesville.  CA.  Liberty,  Zip:  31314- 

Landholding  Agency:  Army 

Property  Number:  2194203t>U 

.Status:  Unutilized 

Ck)mmcnt:  2990  sq.  ft.,  1 -story  wood  frame, 
needs  repair,  most  n>tT«nt  use — offitps,  off- 
site  use  only. 

BIdg.  T-948,  Fort  Stewart 

Him'sville,  GA.  Liberty.  Zip:  3131,4- 

Landholding  Agency-  Army 

Property  Numlier  219420361 

St.itus:  Unutilized 

Comment:  1890  sq  ft.,  1-story  wixkI  frame, 
needs  n;pair.  most  rec«nt  use — storage,  off- 
site  use  only. 

BIdg.  T-7713,  Fort  Stewart 

Hincsvil!-.C.A.  Liberty,  Zip:  31314- 

Landholding  Agency:  Army 

Property  Number  219420.362 

Status:  Unutilized 

Conunent:  2288  sq.  ft..  1-story  wood  frame, 
needs  repair.  mo.<t  re<  ent  use — admin.,  off- 
silo  use  only. 

BIdg  .S-9982,  Fort  Stewart 
Hinesville.  (iA.  Liberty,  Zip.  31314- 
Landholding  Agency:  Army 
Property  Number  219420363 
Status:  Unutilized 

(.omment:  704  sq.  ft..  1 -story  cxinuvte  blm-X, 
needs  repair,  most  n-(Tnt  use — arms  hidgs. 
Hawaii 

P-88 

Aliamanu  Military  Rr>s(*rvation 

Honolulu  Co:  Honolulu  HI  96318 

Locjition:  Approx,  6O0  feet  from  Main  (^ate 
on  Aliamanu  Dr've 

LandlMilding  Agency:  Army 

ProfX'rty  Number  219030324 

.Status:  Unutilized 

Comment:  45216  so.  ft.  undergnnind  tur^el 
complex,  pms.  of  esficstos,  cican-up 
n^uired  of  contamination,  use  of  respiratoi 
required  by  those  entering  prop«"rty,  use 
limitations.  ' 

BIdg.  302 
Fort  Sh after 

Honolulu  Co:  Honolulu  HI  96818 
Landholding  Agency:  Army 
Pro[>erty  Number  219320236 
Status:  Unutilized 

Comment:  39  sq.  ft.,  most  rp«;ent  use — sentry 
station,  off-site  use  only. 

Indiana 
BIdg.  703-lC 

Indiana  Army  Ammunition  Plant 
Charlestown  (]o:  Clark  IN 
Location:  Gate  22  off  Highway  22 
Landholding  Agency:  Army 
Property  Number  219013761 
Status:  Underutilized 
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Comment:  4(M)0  sq.  ft.;  2  story  brick  frame; 
possible  asbestos;  most  recent  use — 
exercise  area. 

BIdg.  1011  (Portion  of) 

Indiana  Army  Ammunition  Plant 

Charlestown  Cxi:  Clark  IN  47111 

Location:  East  of  State  Highway'  62  at  Gate  3 

Landholding  Agency:  Army 

Property  Number  219013762 

Status:  Underutilized 

Comment:  4040  sq.  ft.;  1  story  concrete  block 
frame;  possible  asbestos;  secured  area  with 
alternate  access;  most  recent  use — office. 

BIdg.  1001  (Portion  oH 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN  47111 

Location:  South  end  of  3rd  Street.  East  of 
Highway  62  at  entrance  gate. 

Landholding  Agency;  Army 

Property  Number  219013763 

Status:  Underutilized 

Comment:  55630  sq.  ft.;  1  story  concrete 
block;  possible  asbestos;  secured  area  with 
alternate  access;  most  recent  use — cloth 
bag  manufacturing. 

BIdg.  2542 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  tUark  IN  47111 

Landholding  Agency:  Army 

Property  Number  219240717 

Status:  Unutilized 

Qimment:  1954  sq.  ft..  1  story  concrete  block, 
secured  area  w/altemate  access,  asbestos, 
most  recent  use — heating  facility. 

BIdg.  2531 

Indiana  Army  Ammunition  Plant 

Charlestown  Cki:  Clark  IN  471 1 1 

Landholding  Agency;  Army 

Property  Number  219240718 

Status:  Unutilized 

(Comment:  119746  sq.  ft..  1  story  concrete 
block,  secured  area  w/altemate  access, 
asbestos,  most  recent  use — storage. 

Bldgs.  7215.  7216 

Indiana  Army  Ammunition  Plant 

Charlestown  Co:  Clark  IN  47111 

Landholding  Agency:  Amy 

Property  Number  219330297 

Status:  Unutilized 

Comment:  roadside  shelters,  no  utilities, 
located  on  Indiana  State  Highway  Right  of 
Way. 

Kansas 

BIdg.  T-2549.  Fort  Riley 

Ft.  Riley,  KS.  Geary,  Zip:  66442- 

Landholding  Agency:  Army 

Property  Number  219310251 

Status:  Unutilized 

Comment:  3082  sq.  ft..  1-story  wood  frame. 

needs  rehab,  presence  of  asbestos,  most 

recent  use — storage. 
BIdg.  166.  Fort  Riley 
Ft.  Riley  Co:  Cieary  KS  66442 
Landholding  Agenc)-:  Army 
Property  Number  219410325 
Status:  Unutilized 
Comment:  3803  sq.  ft..  3  story  brick 

residence,  needs  rehab,  presence  of 

asbestos,  located  within  National 

Registered  Historic  District. 

Kentucky 

BIdg.  103 

F"ort  (Campbell 

Fort  Campbell,  KY.  Christian.  Zip:  42223- 


Landholding  Agency:  Army 

Property  Number  219410281 

Status:  Unutilized 

(Comment:  8962  sq.  ft;  most  recent  use — 

barracks;  off-site  use  only. 
BIdg.  105  . 
Fort  (Campbell 

Fort  Campbell,  KY,  Cihristian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410282 
Status:  Unutilized 
txjmment:  18.015  sq.  ft.;  most  recent  use — 

barracks;  off-site  use  only. 
BIdg  5410 
Fort  Campbell 

Fort  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410299 
Status:  Unutilized 
Ciomment:  1000  sq.  ft.;  needs  rehab.;  most 

recent  use — storage;  offsite  use  only. 
BIdg.  6550 
Fort  Campbell 

Fort  Ciampbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410300 
Status:  Unutilized 
(Comment:  25,701  sq.  ft.;  most  recent  use — 

storage;  off-site  use  only. 
BIdg.  7162 
Fort  (Zampbell 

Fort  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410301 
Status:  Unutilized 
Cximment:  1256  sq.  ft.:  most  recent  use — 

storage;  off-site  use  only. 
Bldgs.  5406,  5413,  5417 
Fort  Campbell 

Fort  Ciampbell,  KY,  C3iristian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Numbers:  219410304.  219410307 
Status:  Unutilized 
Oimment:  8208  sq.  ft.  each;  1  story:  presence 

of  asbestos:  needs  rehab:  most  recent  use — 

vehicle  maintenance  shop;  off-site  use 

only. 
Bldgs  5408,  5411;  5415 
Fort  Ompbell 

Fort  (^mpbell,  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Numbers:  219410305-219410306. 

219410308 
.Status:  Unutilized 
Ciomment:  1350  sq.  ft.  each;  1  story;  presence 

of  asbestos;  needs  rehab;  most  recent  use — 

vehicle  maintenance  shop;  off-site  use 

only. 

Bldgs.  5418,  5419.  05624-05625.05823. 

5422-5423,  5426-5427.  5712.  5724 
Fort  Campbell 

Fort  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Numbers:  219410310-219410311, 

219410338-219410339.  219410347. 

219410349-219410352.  219410354, 

219410360 
Status:  Unutilized 
Comment:  2732  sq.  ft.  each;  1  story;  needs 

rehab.;  presence  of  asbestos;  most  rec«nt 

use — vehicle  maintenance  shop,  off-site 

use  only. 

BIdg.  05451,  Fort  Campbell 

Ft.  tiimpU-11,  KY,  Christian,  Zip:  42223- 


Landholding  Agency:  Anny 

Property  Number  219410337 

Status:  Unutilized 

Comment:  200  sq.  ft..  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

military'  vehicle  gas  station. 
BIdg.  05711.  Fort  Campbell 
Ft.  (::ampbell.  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Armv 
Property  Number  219410340 
Status:  Unutilized 
Comment:  10944  sq.  ft..  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop. 
BIdg.  05713.  Fort  CampbeP 
Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Numter  219410341 
Status:  Unutilized 
Comment:  10944  sq.  ft..  1-story,  needs  rrhab. 

presence  of  asbestos,  most  recent  use — 

maintenance  shop. 
BIdg.  05811,  Fort  Campbell 
Ft.  Campbell,  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219410342 
Status:  Unutilized 
Comment:  1010  sq.  ft.,  1-story  needs  rehab. 

presence  of  asl^estos.  most  recent  use — 

dispatch  bldg. 

BIdg.  05813.  Fort  Campbell 

Ft  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency-:  Army 

Property  Number  219410343 

Status:  Unutilized 

Comment:  2700  sq.  ft..  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

vehicle  shop. 

Bldg.  05815.  Fort  Campbell 

Ft.  Ciampbell.  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219410344 

Status:  Unutilized 

(Comment:  1350  sq.  ft..  1-story,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

maintenance  shop. 
Bldg.  05817.  Fort  Campbell 
Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency;  Army 
Property  Number  219410345 
Status:  Unutilized 
(Comment:  3108  sq.  ft,  1 -story,  needs  rehab, 

presence  of  asbestos,  most  roceot  use — 

maintenance  shop. 

Bldg.  05819.  Fort  Campbell 

Ft  Campbell,  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219410346 

Status:  Unutilized 

(Comment:  3376  sq.  ft.,  1-story,  needs  rehab. 

presence  of  asbestos,  most  recent  use — 

maintenance  shop. 

Bldg.  05829,  Fort  Campbell 

Ft  Campbell.  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Anry 

Property  Number  219410348 

Status:  Unutilized 

Qimment:  3376  sq.  ft  .  1 -story,  needs  rvhab, 

presence  of  asbestos,  most  recent  use — 

maintenance  shop. 
Bldgs.  5715.  5717,  5723.  5725.  5727 
Fort  Campbell 

Fort  Campbell.  KY.  Christian,  Zip:  422233 
Landholding  Agencn>':  Army 
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Puf^rty  Numbers;  219410355.  21»410357, 
219410359.  219410361-219410362 

Status:  Unutilized 

Comment:  10.944  sq.  ft.;  1  story;  needs 
rehab.;  presence  of  asbestos;  most  recent 
use — vehicle  maintenance  shop;  off-site 
use  only. 

BIdg.  5728 

Fort  Campbell 

Fort  Campbell.  KY.  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219410363 

Status:  Unutilized 

Comment:  3108  sq.  ft.;  1  story;  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use 
only 

Bldg.  5730 

Fort  Campbell 

Fort  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219410364 

Status:  Unutilized 

Comment:  9000  sq.  ft.;  1  story:  needs  rehab.; 
presence  of  asbestos;  most  recent  use — 
vehicle  maintenance  shop;  off-site  use 
only. 

50  BIdgs. 

Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219420365 

Status:  Unutilized 

Location:  #2750.  2752,  2754.  2758.  2943. 
2945,  2947.  2970.  2972.  2974,  2976,  2978, 
2980.  2982,  2984,  2986,  2988,  3111.  3113, 
3115,  3119,  3121.  3123,  3125,  3127,  3129, 
3138,  3140,  3150-3169,  3178,  3188 

Comment:  5310  sq.  ft.  each,  2-story,  presence 
of  asbestos,  most  recent  use— baxnicks  and 
training,  off-site  use  only. 

13  BIdgs. 

Fort  Campbell 

Ft.  C>ampbell,  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219420367 

Status:  Unutilized 

Location:  #2776.  2946.  3130-3131.  3136- 

3137.  3139.  3144-3147,  3176.  3186 
Comment:  2750  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only. 
BIdgs.  2778,  2786,  2939 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  21942036A 
Status:  Unutilized 
Comment:  3250  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  u.se  only. 
Bldg.  2941 
Fort  Campbell 

Ft.  C:ampbell,  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420369 
Status:  Unutilized 
Comment:  2950  sq.  ft..  1 -story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only. 
Bldg.  2944 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Amty 
Property  Number:  219420370 


Status:  Unutilized 

Comment:  3000  sq.  ft..  1 -story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only. 
BIdgs.  2957.  2959 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Numbers:  219420371.  219420372 
Status:  Unutilized 
Comment:  2500  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use— admin,  and 

supply,  off-site  use  only. 
Bldg.  2965 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420373 
Status:  Unutilized 
Comment:  2505  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only. 
Bldg.  2967 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223 
Landholding  Agency:  Army 
Property  Number:  219420374 
Status:  Unutilized 
Comment:  3000  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin,  and 

supply,  off-site  use  only. 
BIdgs.  2774,  2940 
Fort  Campbell 

Ft  Campbell,  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420375 
Status:  Unutilized 
Comment:  2950  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use— dining  facilities, 

off-site  use  only. 
BIdgs.  3134,  3148 
Fort  Campbell 

Ft.  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420376 
Status:  Unutilized 
Comment:  2350  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use— dining  ^ilities. 

off-site  use  only. 
Bldg  2969 
Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420377 
Status:  Unutilized 
Comment:  3340  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use— <lining  facility, 

off-site  use  only. 

Bldg  3132 

Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number:  219420378 

StHtus:  Unutilized 

Comment:  2200  sq  ft..  1-story,  presence  of 

asbestos,  most  recent  use— dining  facility, 

off-site  use  only. 
Bldg.  3142 
Fort  Campl)cll 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420379 
Status:  Unutilized 


Comment:  2310  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use— dining  facility, 

off-site  use  only. 
Bldg.  3143 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number:  219420380 
Status:  Unutilized 
Comment:  2750  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use-— dining  facility, 

off-site  use  only. 
Bldg.  3149 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian,  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219420381 
Status:  Unutilized 
Comment:  2365  sq  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — dining  facility, 

off-site  use  only. 
Bldg.  2782 
Fort  Campbell 

Ft  Campbell,  KY,  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219420382 
Status:  Unutilized 
Comment:  2950  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only. 

BIdgs.  2907-2908 

Fort  Campbell 

Ft.  Campbell.  KY.  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219420383 

Status:  Unutilized 

Comment:  4800  sq.  ft..  2-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only. 
Bldg.  2938 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219420384 
Status:  Unutilized 
Comment;  3250  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only. 
Bldg.  2942 
Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 
Landholding  Agency:  Army 
Property  Number  219420385 
Status:  Unutilized 
Comment:  2950  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only. 

Bldg.  2953 

Fort  Campbell 

Ft.  Campbell.  KY.  Christian.  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219420386 

Status:  Unutilized 

Comment:  1900  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only. 

Bldg.  3182 

Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip;  42223- 

Landholding  Agency:  Army 

Property  Number  219420387 

Status:  Unutilized 

Comment:  2550  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — training,  off-site 

use  only. 
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Bldg.  2948 

Fort  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219420388 

Status:  Unutilized 

Q)mment:  2350  sq.  ft..  1 -story,  presence  of 
asbestos,  most  recent  use — storage,  off-site 
use  only. 

Bidg.  2961 

Fort  Campbell 

Ft.  C:ampbell,  KY.  Christian,  Zip:  42223- 

Landholding  Agency:  Army 

Property  Number  219420389 

Status:  Unutilized 

Comment:  1800  sq.  fl..  1-story,  presence  of 
asbestos,  most  recent  use — storage,  off-site 
use  only. 

Bldg.  2955 

F(jrt  Campbell 

Ft.  Campbell.  KY,  Christian,  Zip:  42223- 

L,andholding  Agency:  Army 

Property  Numbner  219420390 

Status:  Unutilized 

Comment:  1890  sq.  ft.,  1 -story,  presence  of 
asbestos,  most  recent  use — conf.  room,  off- 
site  use  only. 

Maryland 

BIdgs.  E5878,  E5879 

Aljerdoen  Proving  Ground 

Edgewood  Area 

Alwrdeen  City  Co;  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Numbers:  219012652,  219012653 

Status:  IJnutilizcd 

Qjmment;  213  sq.  ft.  each;  structural 

deficiencies;  possible  abostos:  and 

contamination. 

Bldg.  10302 

Aberdeen  Proving  Ground 
Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 
Landholding  Agency;  Army 
Property  Number  219012666 
Status:  Unutilized 

Comment;  42  sq.  ft.;  possible  asbestos,  most 
recent  use — pumping  station. 

Bldg.  E5975 

Aberdeen  f^ving  Ground 

Edgev»ood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  Agency:  Army 

Property  Number  219012677 

Status;  Unutilized 

Qimment:  650  sq.  ft.;  possible  contamination; 
structural  deficiencies:  most  recent  use — 
training  exercises/chemicals  and 
explosives;  potential  use — storage. 

Bidg.  6687 

Fort  George  G.  Meade 

Mapes  and  Zimborski  Roads 

Ft.  Meade  Co;  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219220446 

Status:  Unutilized 

Comment:  1150  sq.  ft.,  presence  of  asbestos, 

w(x)d  frame,  most  recent  use — veterinarian 

clinic,  off-site  removal  only. 

BIdgs.  303-308.  323-328.  333-337 

Fort  George  G.  Meade 

Ft.  Meade  Co;  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219320293 

Status:  Unutilized 


Comment:  4720  sq.  ft.  ea.,  2  story  wood 
frame,  possible  asbestos,  most  recent  use — 
barracks/classrooms,  fair  to  good 
condition,  off-site  use  only. 

Bldg.  309 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  ,MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219320294 

Status:  Unutilized 

Comment:  2324  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  fair  to  good  condition, 
off-site  use  only. 

BIdgs.  312,  319 

Fort  George  G.  Meade 

Ft.  Meade  Co;  Anne  .\rundel  MD  20755-5115 

Lindholding  Agency:  Army 

Property  Number:  219320295 

Status:  Unutilized 

Comment:  2594  sq.  ft,  1  story  wood  frame, 
possible  asbestos,  most  recent  tise — 
storage,  fair  condition,  offsite  use  only. 

BIdgs.  313-314.  317-318 

Fort  (ieorge  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  .MD  20755-5115 

Landholding  Agency:  Army 

Property  Number  219320296 

Status:  Unutilized 

Comment:  1144  sq.  ft..  1  story  wood  frame, 
possible  asbestos,  most  recent  use — 
storage,  fair  to  good  condition,  off-site  use 
only. 

BIdgs.  302,  329,  332,  339 

Fort  Cieorge  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

landholding  Agency:  Army 

Property  Number  219320297 

Status:  Unutilized 

Comment:  2208  sq.  ft.,  1  story  wood  frame. 

possible  asbestos,  most  recent  use — 

storage,  fair  condition,  off-site  use  only. 
Bldg.  2239 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 
Landholding  Agency:  Army 
Property  Number  219320298 
Status:  Unutilized 
Comment:  24528  sq.  ft.,  1  story  concrete, 

poss.  asbestos,  most  recent  use — mess  hall. 

needs  rehab,  off-site  use  only. 
Bldg.  3036 

Aberdeen  Proving  Ground 
Harford  County  MD  21005-5001 
Landholding  Agency:  Army 
Property  Number:  219320302 
Status:  Unutilized 
Comment:  11016  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — gym,  presence  of 

asbestos. 
Bldg  E4890 

Aberdeen  Proving  Ground 
Harford  County  MD  21005-5001 
landholding  Agency:  Army 
Propert>'  Number  219330434 
Status:  Unutilized 
(xjmment:  6250  sq.  ft..  1  story,  needs  rehab, 

presence  of  asbestos. 

Michigan 

Bldg.  300,  Arsenal  Acres 
24140  Mound  Road 
Warren,  MI  48091 
landholding  Agenc-y:  Army 
Property  Number:  219220448 
Status:  Unutilized 


Cx)mment;  52  .sq.  ft.,  sentrj'  station,  secuiud 

area  w/alternate  access. 
Bldg.  301,  Arsenal  Acres 
24140  Mound  Road 
Warren.  MI  48091 
Landholding  Agency:  Army 
Property  Number  219220449 
Status:  Unutilized 
Qimmenl:  3125  sq.  ft.,  2-story  colonial  style 

home,  secured  area  w/alternate  access. 
BIdgs.  302,  303 
24140  .Mound  Road 
Warren,  Ml  48091 
Landholding  Agency:  Army 
Property  Numbers:  219220450-219220451 
Status:  LInutilized 
Comment:  2619  sq.  ft.  ea..  2-storv  colonial 

style  home,  secured  area  w/altemate 

access. 
BIdgs.  304.  305 
24140  Mound  Road 
Warren,  MI  48091 
Landholding  Agency:  Army 
Property  Numbers:  219220452-219220787 
Status:  Unutilized 
Comment:  2443  sq.  ft.  ea.,  2-story  colonial 

style  home,  secured  area  w/alternate 

access. 
BIdgs.  306,  307 
Arsenal  Acres 
24140  Mound  Road 
Warren  MI  48091 
landholding  Agency:  Army 
Property  Numbers:  219410326-219410327 
Status;  Unutilized 
Commeiit:  2443  sq.  ft..  2  story  colonial  style 

homes,  secured  area  with  alternate  access. 
Bldg.  308 
Arsenal  Acres 
24140  Mound  Road 
Warren  Ml  48091 
Landholding  Agency:  Army 
Property  Number;  219410328 
Status:  Unutilized 
Comment;  205  sq.  ft.,  1  ston,-  brick.  ser;urrd 

area  w/altematc  access. 

Mississippi 

Bldg.  VB201 

Vicksburg  Reserve  Center 

Vicksburg  MS  39180-0055 

Landholding  Agency:  Army 

Property  Number  219330308 

Status:  Unutilized 

Comment;  15444  sq.  ft.,  1  story  metal  frame, 
most  recent  use — army  reserve  center,  off- 
site  use  only. 

Bldg.  VB202 

Vicksburg  Reserve  Center 

Vicksburg  MS  39180-0055 

Landholding  Agency:  Armv 

Propert>-  Number:  219330309 

Status;  Unutilized 

Comment:  800  sq.  ft.,  1  story  metal  frame. 

most  recent  use — admin.,  off-site  use  only. 
Bldg.  VB213 

Vicksburg  Reserve  Center 
Vicksburg  MS  39180-0055 
Landholding  .Agency;  Army 
Property  Number  219330310 
Status:  Unutilized 
Comment:  180  sq.  ft..  1  story  concrete  bioi.k, 

most  recent  use — storehouse,  off-site  use 

only. 
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Missouri 

Bldg.  T3057 

Fort  Lwjnard  Wood 

Ft.  Leonard  Wood  Co:  I'ulaski  MO  65473 

Landhoiding  Agency:  Army 

Property  Number:  219220580 

Status:  Underutilized 

Commont:  2650  sq.  ft..  1  story  wood  frame, 
presence  of  asbestos,  off-site  use  only,  not 
handicapped  accessible,  most  recent  use — 
admin/general  purpo.st- 

Bldg.  T2383 

Fort  Leonard  Wixxi 

Ft.  Leonard  Wood  Co:  Puldski  MO  65473 

Landhoiding  Agency:  Army 

Property  NumJier  219230228 

Status:  Underutilized 

Comment:  9267  >c|.  ft..  1  stoi^.  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — general  purp<ise. 

Bldg.  T1376 

Fort  Leonard  WwkI 

Ft  Leonard  WchhI  Co:  Puliiski  MO  65473 

Landhoiding  Agency:  Army 

Pn)perty  Number:  219230237 

Landhoiding  Agency:  Army 

Status:  Underutilized 

C/imment:  1296  sq.  ft..  1  story,  presence  of 

asbestos,  off-sit<-  use  only,  most  recent 

use — Hdqtrs  building. 

Bldg  T599 

Fort  U.-onani  W(xkI 

Ft  Leonard  Wood  Cjo:  Pulaski  MO  65473 

Landhoiding  Agency:  Army 

Pmpertv  Numb<!r  21'.)23()2b0 

Status:  L'nderulilized 

Comment:  18270  sq.  ft.,  1  story,  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — storehouse. 

Bldg.  Tl3n 

Fort  Lmmank  W(kkI 

Ft  I.eonard  Wo<k1  Co:  Pulaski  MO  65473 

Landhoiding  Agency:  Army 

Pwperty  Numlxr  219230261 

Status:  Underutilized 

Comment:  2740  sq.  ft.,  1  sfor>',  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — storehouse 
Bldg.  T1333 
Fort  Leonanl  Wtxni 

Ft   Leonard  Wood  (>):  Pulaski  MO  65473 
Landhoiding  Agency:  Army 
Property  Numlwr:  219230263 
Status:  Underutilized 
Comment:  1144  sq.  ft..  1  story,  presence  of 

asbestos,  off-site  use  only,  most  recent 

use — storehouse. 

BIdgs.  T1270.  T1329 

Fort  Lt,>«>nard  W(xh1 

Ft.  Leonard  WcxkI  Co:  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Numb«?rs:  219320.307,  219330300 
Status:  Unutilized 
Comment:  1296  sq  ft.,  1  stor>'.  most  recent 

u.se — admin.,  possible  asbestos,  off-site  use 

only. 
Bldg.  T427 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number  219330299 
Status:  Underutilized 


Comment:  10245  sq.  ft.,  1  story,  presence  of 

asbestos,  most  recent  use — post  office,  off- 
site  use  only. 
Bldg.  T1688 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Ck):  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219330301 
Status:  Unutilized 
Comment:  4720  sq  ft..  2  story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 
Bldg  T2206 
Fi>rt  Leonard  Wood 
Ft.  Lixjnard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219330302 
Status:  Unutilized 
Comment:  1440  sq.  ft.,  1  story,  presence  of 

asl)cstos  and  contamination,  most  recent 

use — storage,  bffsite  use  only. 
Bldg.  T2209 
Fort  Leonard  Wood 
Ft,  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219330303 
Status:  llnutilized 
{"xjmment:  288  sq  ft..  1  story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

uso  only. 
Bldg  T2357 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219330304 
Status:  llnderutilized 
Ciimment:  1296  sq.  ft .  1  story,  presence  of 

asbestos,  most  recent  use— hdqtrs  bldg., 

off-site  use  only. 
BIdgs  T2360,  T2364 
Fort  Leonard  Wood 
Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219330305 
St.itus:  Underutilized 
Comment:  1144  sq.  ft.  each.  1  story,  presence 

of  asbestos,  most  recent  use — admin.,  off- 
site  use  only 
Bldg.  T2368 
Fort  Leonard  Wood 
Ft  Leonard  Wood  Cjo  Pulaski  MO  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219330306 
Status:  Underutilized 
Comment:  3663  sq  ft.,  1  stor>',  presence  of 

asbestos,  offsite  use  only. 
Bldg.  T3005 
Fort  Leonard  Wood 
Ft.  LtHinard  W.xk1  Cm  Pulaski  MO  65473- 

5000 
Landhoiding  ,Agencv:  Army 
Property  Number:  219330307 
Status:  Undenitilized 
Comment:  2220  sq   ft..  1  story,  presence  of 

asl)estos,  most  recent  use — motor  repair 

shop,  off-site  use  only. 

BIdgs.  T1338,  T413,  T1699,  T1697 
Fort  Leonard  Wood 


Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Property  Numbers:  219340207-219340208. 

219340210.  219340216 
Status:  Unutilized 
Comment:  4720  sq.  ft.  ea..  2  story  wood 

frame,  no  handicap  fixtures,  off-site  use 

only,  most  recent  use — enlisted  barracks  or 

administration. 

Bldg.  T465 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landhoiding  Agency:  Army 

Property  Number:  219340209 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2  story  wood  frame, 
no  handicap  fixtures,  lead  based  paint, 
possible  asbestos,  off-site  use  only,  most 
n;cnnt  use — administration. 

Bldg.  T2 110 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landhoiding  Agency:  Army 

Property  Number:  219340211 

Status:  Unutilized 

Comment:  1600  sq.  ft..  1  story  wood  frame, 
no  handicap  fixtures,  lead  based  paint,  off- 
site  use  only,  most  recent  use — 
administration. 

Bldg.  T2171 

Fort  Leonard  Wood 

Ft.  Lwmard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landhoiding  Agency:  Army 

Property  Number.  219340212 

Status:  Llnutilized 

Comment:  1296  sq.  ft.,  1  story  wood  frame, 
no  handicap  fixtures,  lead  based  paint,  off- 
site  use  only,  most  recent  use — 

BIdgs.  T1258,T1369,T14"8 

Fori  Leonard  VYotxl 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Property  Numbers:  219340213-219340215 

Status:  Underutilized 

Comment;  2360  sq.  ft.  ea.,  1  story  wood 
frame,  no  handicap  fixtures,  possible 
asl)estos,  lead  based  paint,  off-site  use  only, 
most  recent  use — warehouses. 

Bldg.  T2312 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landhoiding  Agency:  Army 

Property  Number:  219340217 

Status:  Underutilized 

Comment:  1403  sq.  ft.,  1  story  wood  frame, 
lead  based  paint,  no  handicap  fixtures,  off- 
site  use  only,  most  recent  use — paint  shop. 

Bldg  T2370 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 

Landhoiding  Agency:  Army 

Property  Number:  2193402218 

Status:  Underutilized 

Comment:  2284  sq.  ft.,  1  story  wood  frame, 
lead  basc<i  paint,  no  handicap  fixtures,  off- 
site  use  only,  most  recent  use — storehouse. 

Bldg.  T6822 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 
5000 
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Landhoiding  Agency:  Army 

Property  Number:  219340219 

Status:  Underutilized 

(Comment;  4000  sq.  ft.,  1  story  wood  frame, 

no  handicap  fixtures,  off-site  use  only, 

most  recent  use — storage. 

Bldg.  Tl  363 

Fort  Leonard  Wood 

Ft.  Leonard  Wood.  MO,  Pulaski.  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number.  219420392 
.Status:  Underutilized 
Comment:  1296  sq.  ft..  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only. 
Bldg.  Tl  364 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO.  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420393 
Status:  Underutilized 
(Comment:  1144  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only. 
Bldg.  T1686 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420394 
.Status:  Underutilized 
Comment:  3012  sq.  ft.,  1-ston,',  presence  of 

lead  base  paint,  most  recent  use — storage. 

off-site  use  only. 
Bldg.  Tl  687 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420395 
Status:  Underutilized 
Comment:  2646  sq.  ft..  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage. 

off-site  use  only. 
Bldg.  T2550 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO.  Pulaski.  Zip;  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420396 
.Status:  Underutilized 
Comment:  224  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage. 

off-site  use  only. 
Bldg.  T281 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO.  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420397 
Status;  Underutilized 
Comment:  4230  sq.  ft..  1-story,  presence  of 

lead  Ijase  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T282 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  21942039a 
•Status;  Underutilized 


Comment:  15923  sq.  ft..  2-ston,-.  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T283 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO.  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420431 
Status:  Underutilized 
Comment;  6163  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T407 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO,  Pulaski.  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number.  219420432 
Status:  Underutilized 
Comment:  2265  sq.  ft..  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T408 
Fort  Leonard  Wood 
Ft.  Lrfionard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420433 
Status:  Underutilized 
Comment:  10296  sq.  ft.,  l-stor>'.  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T409 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number;  219420434 
.Status:  Underutilized 
(x)mment:  2450  sq.  ft.,  l-stor% ,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T410 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420435 
Status:  Underutilized 
Comment:  2664  sq.  ft..  1-stor>,  presence  of 

le.ad  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T411 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420436 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2-stor\ ,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T412 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency;  Army 
Property  Number:  219420437 
Status:  Underutilized 
Comment;  1296  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T4 15 


Fort  Leonard  Wood 

Ft.  Leonard  Wood,  MO.  Pulaski.  Zip;  6547;}- 

5000 
Landhoiding  Agency;  Army 
Property  Number:  219420438 
Status:  Underutilized 
Comment:  1144  sq.  ft..  1-story,  presence  of 

le&vl  base  paint,  most  recent  use — admin/ 

gen.  purjxjse,  off-site  use  only. 
Bldg.  T429 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420439 
Status:  Underutilized 
Comment;  2475  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purfHJse,  ofT-site  use  only. 
Bldg.  TllOO 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip:  6547  i- 

5000 
Landhoiding  Agency;  Army 
Property  Number:  219420440 
Status:  Underutilized 
Comment:  3236  sq.  ft.,  2-story,  presence  nf 

lead  base  p>aint.  most  recent  use — adrr.m ' 

gen.  purpose,  off-site  use  only. 
Bldg  T1497 
Fort  Leonard  Wood 
Ft,  Leonard  Wood,  MO,  Pulaski,  Zip;  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420441 
Status:  Upderutilized 
Comment;  4720  sq.  ft.,  2-stor\'.  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen,  purpose,  off-site  use  only. 
Bldg.  T2056 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski.  Zip;  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number;  219420442 
.Status;  Underutilized 
Comment:  3600  sq.  ft.,  2-ston,\  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen,  purfKJse.  off-site  use  only. 
Bldg,  T2057 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Pulaski,  Zip;  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420443 
Status:  Underutilized 
Comment;  3200  sq.  ft..  2-stor\-,  presence  of 

lead  base  pwinf.  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 

Bldg.  T2066 

Fort  Leonard  Wood 

Ft.  Leonard  Wood.  MO,  Pulaski,  Zip:  65473- 

5000 
Landhoiding  Agency:  Army 
Property  Number:  219420444 
Status;  Underutilized 
Comment;  3307  sq.  ft..  l-stor>'.  presence  of 

lead  base  plaint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 

Bldg.  T2138 

Fort  Leonard  Wood 

Ft.  Leonard  Wood,  MO.  Pulaski.  Zip:  65-; 7  3- 

5000 
Landhoiding  Agency;  Army 
Property  Number:  219420445 
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MhIiis:  lindcrutiiiZL-ii 

(".omment:  1676  sq.  ft..  l-s1or>.  jm-sfTKx-  of 

U^d  htne  p«inl.  mort  recttnt  uw — nHmin/ 

j;«'n.  purpose,  uff-sitp  um'  only. 

BIcIk  T2139 

Fort  Leonard  W<¥>d 

Ft  Loonard  Wood.  MO.  Piitaski.  Zip:  65473- 

.SOOO 
Lmdholriing  Agency:  Anuy 
l'ro|M>rty  Number:  2194204  4». 
Srntu.s:  (lnd**rutiliziHl 
(jimmont:  3663  nq.  ft..  Islon'.  j>rewri(:e  of 

l«Hid  hme  paint,  most  r«*nt  u^** — iidmin' 

gfii   purjxi.se.  off-sllf  us«!  only 

Montiina 

I  'SAKC  Dozf^tnan  Rfsorvt'  Ontor 

llozunMD  Cxt:  ('•allatin  MT 

Uindhotding  Agmcv:  Ai~niv 

rr(>p«rtv  Number  21»420IM1 

Stiitus:  I'nutilized 

(ioinnicnt:  15236  sq.  ft  ,  3  story  rrwM-vr  (.cnltT 

on  .f>4  ncrcH. 
itUlg.  on  Ndtional  Kt-gislrr  of  Hist.'iru  t'ln(;ps. 

MTciintd  ari!tt  w/nltoniHlf  mtJti^ 

Ncliru.ska 

BIdg  KC;-1 

(!omhu!>ki>r  Army  Animuiutiun  IMdiU 

()UI>>(itash  Hwy 

Crnnd  Island  Cxr.  Hall  M£  6Ha()3 

l.<in(tlioUling  ARi-nr  v:  Ainiv 

l'mp«!rty  Numtxir  21»)2 10292 

Slutus:  Unutiliznd 

(U>nimcnt:  t08U  sq.  ft..  1  stor>' )(arii||u. 

possit)lo  astMnUok.  sacuntd  area  with 

ulli-niate  access. 
BIdg  K(;-2 

(.lonihuakar  Army  Ammunition  t'Uinl 
Craiid  Island  Co:  Hall  NL  68803 
l.^indholding  A^tini  v   Army 
I'roptrty  Number:  2m2102«.l 
Staiusi:  linutilizvd 
(^inimont:  576  sq.  ft  .  1  story  garage.  s«,urfd 

area  with  niti'rnate  a(:t«Sii. 
Bldg  R(;-3 

(U>mhu8lrr  Army  Ammunition  I'Uml 
(;rand  Uland  Co  Hall  NF:  t>8603 
Uiodtmldmyi  Aj^ncy.  Army 
I'roporty  Number  2192102W4 
Status:  Unutilized 
(Uimment:  936  sq  ft  .  1  stjiry  garage.  |M»ssible 

«»bi!Sto»,  srcnrod  ortM  witti  aitrrnate 

arc  (MS. 

Bldg  R('r-4 

(ximhuskcr  Army  AnuminitMin  I'iant 

(;run(l  Island  (.4>.  fiull  NEKHHtl.l 

l.<tndholding  Ap.ency:  Arniy 

I'roperty  NumlxT  21<C10295 

Status:  liiiutiliznd 

(kmiment:  1040  sq.  ft  .  1  stjiry  giirv^v 

INMisililii  usIm-'.Ios.  s«>curwi  arrn  with 

alterrviite  a(  ceiM 
Bldg  K(;-5 

(xjrnhusker  Army  AnmuinitKin  Plant 
(;rHnd  Island  (.o  Hall  Ni:  hXtMil 
luKidholding  .^^f^n.'.y:  Army 
rr(»p«?rty  Numlier  219210'21M> 
Statu*:  Unutiliznd 
(>)mm<*nt:  490  aq.  ft..  1  Mtury  f^mgir.  pr>ssrt>le 

as|)»!stos.  so«urvd  area  with  alttniate 

«<  ress. 

Bldg  m.r-6 

Coiiihusker  Army  Ammunition  I'iant 

Ciand  Island  Oi:  Hall  NE  61MI03 


l^iKiiidiilmg  Agency:  Army 

I'Toprrty  Number  219210297 

Statu*:  Unutilized 

(kimment:  510  »q.  ft..  1  stor>-  garage,  jxissible 

asbestos,  set.ured  area  with  alternate 

wxess. 

Nevada 

Bldgs.  U0425-0044« 

Hawthorne  Army  Amnuinitinn  PUnt 

,S<.liwe«>r  Drive  Housing  Ama 

Hawthorne  Co  Mineral  NV  8941S- 

l.andliolding  Agency:  Anny 

Pn>|nrtv  Numbers:  21901 194t>-2 1901195^. 

219011934.219011956.  219011959. 

2i'K)11961.  219011964.  219011968. 

21<>01 1970.  219011974.  219011976- 

2m011978.  219011980.  21'M)119R2. 

21'Mm<)84.  219011987.  219011990. 

219011994. 219011996 
Status:  linutilize<l 
(ioniment;  1310- H>40  sq.  ft  each.oiu*  floor 

n-sidential.  semi'wood  coiiKtruc.tion.  giXMl 

(ondilioii. 

\ew  H'rsey 

Bhin  421.  Fort  Monmouth 
Ft.  Monmouth  Cm:  Monmouth  N|  07703- 
Luulholding  Agency:  Army 
I'roinrty  Numlwr  219330435 
Status:  Unutilized 

(lomment:  4720  sq.  ft..  2  irtory.  m<ist  nt^siil 
use — oifioe. 

Bldg  2529.  Fnrt  M<mmouth 

(Charles  \V<hhI  Area 

Uindholdiiig  Agency.  Army 

l'n>p«-rty  Number  219330436 

Status:  I'nutilized 

(.omnient:  4413  sq.  ft..  2  story-,  newis  n'hab. 

most  re<:ent  use — a<lmini«tnitioa. 
New  Mexico 

nidgs    108-109.  118-119 

Wliite  Sands  Missilo  Range 

White  Sands.  UM.  Dona  Aoa.  Zip  88002- 

Ltndholding  Agency:  Army 

l'rr.(M;rty  Numbers:  219330327-219330328. 
2193,10330-219330331 

Status:  tinutilized 

(liniment:  3561  sq,  ft.  ca..  2-story,  presence 
of  iislx^stos.  most  recent  use — admin  .  off- 
site  use  only. 

Bldg.  117 

White  5kands  Missile  Range 

While  Sands.  N\t  Dona  Ana.  Zip:  88002  - 

Uiiidholding  Agency:  Armv 

I'rojierty  Number  219330329 

Status:  Unutilized 

(^>mment:  1688  sq,  ft,.  l-slt»ry,  pres«n«tf  of 
as(x'sti»s.  m«Ht  rfM:ont  use — udmin.,  off-site 
use  only.  : 

Bldgs   148-150 

Whifi;  Sands  MissiU)  Range 

White  Sand.s,  NM.  Dona  Ana.  Zip:  8BU02- 

l^indholding  Agency:  Anny 

I'roixrty  Numbers:  219330332-2193303:«4 

Status:  Unutilized 

Comnient:  3570  sq.  ft.  ea..  2-story.  ne«ids 

n-hnb.  presenre  of  asbestos,  mrwt  n-cent 

use — adrnin..  otf-sitc  use  only 
Bldg.  357 

White  5>an(is  Missile  Range 
White  Sands.  NM.  Dona  Ana.  Zip:  88002- 
l.uidholding  Agency:  Anny 
»'ro|XTty  Number:  219330335 
Status:  Unutili/ci] 


(.omment:  3600  sq.  ft..  2-story,  presema-  of 

asbestos,  most  rtx»nt  usti — admin.,  off-site 

use  only. 
Bldg.  1758 

White  Sands  Missile  Range 
White  Sands.  NM.  Dona  Ana.  Zip:  B«(KI2- 
Landholding  Agency;  Army 
Property  Number  219330336 
Status:  Unutilized 
Comment:  1620  sq.  ft..  l-stor>'.  presence  of 

asln'stos.  most  recent  use — acimin..  off-«ile 

use  only. 

Bldg   1768 

White  .Sandi  Missile  Range 

White  Sands.  NM.  Dona  Ana,  Zip:  RR002- 

Landholdtng  Agency:  Army 

Property  Numlier:  219:M0:i37 

Status:  Unutilized 

<'.oniment-  15333  sq,  ft..  l-»tory.  preMtm:!)  of 

ahbestus.  most  receot  use — adinin..  off-site 

use  only, 

Bldg  28281 

While  Sands  Missile  Range 

White  Sands.  NM.  Dona  Ana,  Zip  88{K»2- 

Landholding  Agnncy:  Army 

Property  Numlier  219330338 

Status:  Unutilized 

(ximment:  1866  sq.  ft..  1-story,  presencx' of 

asliestos.  most  recent  use — admin.,  off-site 

use  only. 

Bldg,  28282 

White  Sands  Missile  Kange 

White  Sands.  NM.  Dona  Ana.  Zip:  88(H)2- 

Landholding  Agency:  Army 

Property  Numlier:  219330339 

Status:  llnutilized 

(kjmment:  1850  sq.  ft  .  3-stor%'.  needs  rohab. 

presence  of  asbestos,  most  recent  ii.se — 

admin.,  off-site  use  only. 
Bldg  32980 

White  .Sands  Missile  Range 
White  Sands.  NM.  Dona  Ana.  Zip:  88002- 
Landholding  Agency:  Army 
Pniperty  Number  219330340 
Status:  Unutilized 
(ximment:  451  sq  ft..  l-8t<iry.  presence  of 

asbestos,  most  recent  use — admin  ,  off-site 

use  only. 

Bldg  34252 

White  5>ands  Missile  Range 

White  Sands.  NM.  Dona  Ana.  Zip  88002- 

Landliolding  Agency:  Army 

Property  Number  219330341 

Status:  Unutilized 

Comment:  720  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  u.se — admin.,  off-site 

use  only. 
Bldg  418 

White  Sands  Missile  Range 
White  .Sands.  NM.  Dona  \im.  Zip  88002- 
Landholding  Agency:  Army 
Pro|)erty  Numlier  219330342 
.Status:  Unutilized 
(ximment:  3690  aq.  ft.,  l-story.  pn!s«!i»ce  of 

asbe.stos,  most  rec:ent  use — storage,  off-site 

use  only. 

Bldg.  420 

White  .Sands  Missile  Range 

White  Sands.  NM.  Dona  Ana.  Zip:  88002- 

Landholding  .\gency:  Army 

Prop<!rty  Number  2193.10343 

Status:  U'rrutilized 

Oimmenf:  2407  sq.  ft..  1 -story.  paM'iice  of 

astiostos,  most  recent  use — storage,  off-situ 

use  only. 
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Bldg.  890 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip;  88002- 

Landholding  Agency:  Army 

Property  Number:  219330344 

Status:  Unutilized 

Comment:  9011  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg,  1348 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330345 
Status:  Unutilized 
Comment:  720  sq.  ft,,  1 -story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  1738 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330346 
Status:  Unutilized 
•  Comment:  1500  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  1765 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency;  Army 
Property  Number  219330347 
Status:  Unutilized 
Corrunent;  600  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  21542 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency;  Army 
Property  Number  219330348 
Status;  Unutilized 
Comment;  945  sq,  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only, 
Bldg,  22118 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330349 
Status;  Unutilized 
(x)mment;  1341  sq,  ft,,  l-story.  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  22253 

White  Sands  Missile  Range 
White  Sands.  NM.  Dona  Ana.  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330350 
.Status;  Unutilized 
Compent;  216  sq,  ft,,  l-story.  presence  cf 

asbestos,  most  recent  use — storage,  ofT-site 

use  only. 
Bldg,  28267 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Zip:  88002- 
Landholding  Agency;  Army 
Property  Number  219330351 
Status;  Unutilized 
Comment:  617  sq,  ft,,  l-story.  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg,  29195 
White  .Sands  Missile  Range 


White  Sands,  NM,  Dona  Ana,  Zip;  88002- 

Landholding  Agency:  Army 

Property  Number  219330352 

Status;  Unutilized 

Comment:  56  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldgs.  34219,  34221 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency:  Army 

Property  Numbers:  219330353-219330354 

Status;  Unutilized 

Comment:  720  sq.  ft.  ea,,  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only, 

Bldg.  145 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip;  88002- 

Landholding  Agency:  Army 

Property  Number  219330355 

Status;  Unutilized 

Comment:  2954  sq.  ft,,  l-story.  presence  of 

asbestos,  most  recent  use — chapiel,  off-site 

use  only. 

Bldg,  1754 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency;  Army 

Property  Number;  219330356 

Status;  Unutilized 

Comment;  6974  sq.  ft.,  l-story.  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only, 
Bldg,  19242 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana.  Zip:  88002- 
Landholding  Agency;  Army 
Property  Number  219330357 
Status;  Unutilized 
Comment;  450  sq.  ft,,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 
Bldg.  34227 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency;  Army 
Property  Number;  219330358 
Status:  Unutilized 
Comment:  675  sq,  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 

Bldg.  34244 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana,  Zip:  88002- 

Landholding  Agency;  Army 

Property  Number;  219330359 

Status;  Unutilized 

Comment:  720  sq.  ft,,  l-story,  presence  of 
asbestos,  most  recent  use — maintenance 
shop,  off-site  use  only, 

Bldg,  21105 

White  Sands  Missile  Range 

White  Sands,  NM,  Dona  Ana.  Zip:  88002- 

Landholding  Agency:  Army 

Property  Number:  219330360 

Status:  Unutilized 

Comment:  239  sq,  ft,,  presence  of  asbestos, 
most  recent  use — veterinarian  facility,  off- 
site  use  only. 

Bldg,  21106 

White  Sands  Missile  Range 

White  Sands.  NM.  Dona  Ana.  Zip:  88002- 

Landholding  Agency;  Army 


Property  Number  219330361 

Status;  Unutilized 

Comment;  405  sq.  ft.  l-story.  presence  of 

asbesetos.  most  recent  use — veterinarian 

facility,  off-site  use  only. 
Bldg,  21310 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana,  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330362 
Status;  Unutilized 
Comment;  1006  sq,  ft,,  l-story,  presence  of 

asbestos,  most  recent  use — transmitter 

bldg,,  off-site  use  only. 
Bldg.  29890 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330363 
Status:  Unutilized 
Comment;  450  sq,  ft,,  l-stor>'.  presence  of 

asbestos,  most  recent  use — frequency 

monitoring  station,  off-site  use  only. 
Bldg.  1868 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency:  Army 
Property  Number  219330364 
Status;  Unutilized 
Comment;  41  sq  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — scale  house,  off- 
site  use  only, 
Bldg.  528 

White  Sands  Missile  Range 
White  Sands,  NM.  Dona  Ana,  Zip;  88002- 
Landholding  Agency:  Army 
Property  Number  219330365 
Status:  Unutilized 
Comment;  225  sq.  ft,,  l-story,  presence  of 

asbestos,  most  recent  use — 

decontamination  shelter,  off-site  use  onl> . 
Bldg.  1834 

White  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip:  88002- 
Landholding  Agency;  Army 
Property  Number  2 1 9330366 
Status:  Unutilized 
Comment;  150  sq,  ft,,  l-story.  presence  of 

asbestos,  most  recent  use — animal  kennel. 

off-site  use  only. 
Bldg,  1300 

White  Sands  Missile  Range 
White  Sands.  NM,  Dona  Ana,  Zip;  88002- 
Landholding  Agencv:  Army 
Property  Number  219330367 
Status;  Unutilized 
Comment;  1500  sq,  ft.,  l-ston.-.  presence  of 

asbestos,  most  recent  use — indoor  small 

arms  range,  off-site  use  only, 
Bldg,  23100 

White  Sands  Missile  Range 
White  Sands,  NM.  Dona  Ana.  Zip:  88002 
Landholding  Agency;  Army 
Property  Number  219330368 
Status:  Unutilized 
Comment:  40  sq.  ft,,  l-story,  presence  of 

asbestos,  most  recent  use — sentry  statio.i, 

off-site  use  only. 
Bldg.  29196 

While  Sands  Missile  Range 
White  Sands,  NM,  Dona  Ana,  Zip  88002- 
Landholding  Agency:  Army 
F>roperty  Number  2193.30369 
Status;  Unutilized 
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Comment:  38  sq.  ft..  l-«tory.  ('•  >• of 

asbestos,  most  recent  use — fMjwer  plant 
bidg..  off-cite  use  only. 

Bldg.  30774 

White  5>ands  Missile  Range 

White  Sands.  NM.  Dona  Ana.  Zip:  B8002- 

Landholding  Agency:  Army 

Property  Number:  219330370 

Status:  Unutilized 

Comment:  176  sq.  ft..  l-«tory.  praaenoe  of 
asbestos,  off-site  use  only. 

BldR.  33136 

White  Sands  Missile  Range 

White  Sands,  NM.  Dona  Ana.  Zip:  80002- 

Landhulding  Agency:  Army 

l»roperty  Number:  219330371 

StHtus:  Unutilized 

Comment:  18  sq.  ft.,  off-site  u»e  only. 

New  York 

Bldg.  323 

Fort  Totten 

Story  Avenue 

Biiyside  Co:  Queens  NY  1135»- 

Landholding  Agency:  Army 

»»roperty  Number:  219012567 

Status:  Underutilized 

lx)mment:  30000  sq  ft.,  3  floors,  most  recent 

use-barracks  &  mess  facility,  needs  major 

rehab. 
Bldg  304 
Fort  Totten 
Shore  Koad 

Bayside  Cm:  Queens  NY  11359- 
Landholding  Agency:  Army 
Property  Number:  219012570 
Status:  Underutilized 
(>)mment:  9610  sq  ft..  3  floors,  most  recent 

use-hospital,  needs  major  rehab/utilities 

disconnected. 
BUlg.  211 
Fort  Totten 
211  Totten  Avenue 
Bayside  iUr.  Queens  NY  11.3S9- 
Landholding  Agency:  Army 
Property  Number:  219012573 
Status:  Underutilized 
C<»mment:  6329  sq  ft..  3  floors.  mo«t  recent 

use- family  housing,  needs  major  rr^hnh, 

utilities  dis<;onn€»ctod 

Bldg  332 

Fort  Totten 

Theater -Road 

Bayside  Co:  Queens  NY  1  i:i59~ 

Landholding  Agency:  Army 

Property  Number:  219012578 

Status:  Underutilized 

(^)mment:  6288  sq  ft  ,  1  floor,  most  reient 

use-theater  w/stage.  ne«Mls  major  rehab. 

utilities  di.sconnected 
Bldg.  322 
Fori  Totten 
322  Story  Avenue 
Bayside  Co:  Queens  NY  1 1 359- 
Lindholding  Agency:  Army 
Property  Number:  219012583 
Status:  Undenitilized 
Ojmment:  300O0  sq  ft..  3  floors,  most  recent 

use-barrai:ks.  mess  ft  administration. 

utilities  disconnected,  net^ds  rehab. 
Bldg.  326 
Fort  Totten 
326  Pratt  Avenue 
Bayside  Co:  Queen*  NY  113S9- 
Landholding  Agency:  Army 


Property  Number  219012586 

Status:  Underutilized 

Comment:  6000  tq  ft.  2  floors,  most  roc:ent 

use-storage,  offices  &  residential,  utilities 

disconnected /needs  rehab. 
23  Residential  Apartment  Bldgs 
Stewart  Gardens,  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
New'Windsor  Co:  Orange  NY  12553 
Location:  Y  and  Garden  Loop  Streets 
Landholding  Agency  Army 
Property  Number:  219330315 
Status:  Unutilized 
Comment:  2  story  family  housing.  concTete 

block/ wood,  needs  rehab,  off -site  use  only 

5  Detached  Garages 

Stewart  Gardens,  Stewart  Army  Subpost 

Army  Wherry  Fanuly  Housing 

New  Windsor  Co:  Orange  NY  12553 

Property  Number:  219330316 

Status:  Unutilized 

(kimment:  1  story  garages,  concrete  block/ 

wood,  needs  rehab,  off-site  use  only. 
30  Storage  Sheds 

Stewart  Gardens.  Stewart  Army  Subpost 
Army  Wherry  Family  Housing 
New  Windsor  Co:  Orange  NY  12553 
Pniperty  Number:  219330317 
Status:  Unutilized 
Cx)mment:  1  story  aluminum/wood  storage 

sha  '  '■,  good  condition,  off-site  use  only. 

North  Carolina 

Bldg.  O-9710 

Fort  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219330312 

Status:  Unutilized 

Comment:  974  sq.  ft.,  metal  trailer.  n«red 

repairs,  most  recent  use — living  quarters. 

off-site  use  only. 

Bkig.  4-2402,  Fort  Bragg 

Ft.  Bragg  t>):  Cuml>erland  NC  28307 

Landholding  Agency:  Army 

Property  Number:  219420447 

Status.  Unutilized 

Comment:  1532  sq.  ft  ,  1  story  masonry  bl(»c:k, 

needs  rehab,  possible  asbestos,  most  recent 

use— auto  rental  facility,  off-site  use  only 
Bldg.  8-4139.  Fort  Bragg 
Fl  Bragg  Co:  Cumberland  NC  28307 
Lnndholding  Agency:  Army 
Property  Number:  219420448 
Status:  Unutilized 
Ckirnment:  3154  sq.  ft.,  1  stor>'  w<K)d.  needs 

repair,  f»ossible  asbestos,  most  recent  use — 

carpentry  shop,  educ.  center,  off-site  use 

only 
Bldgs  H-4343.  8-4546.  Fort  Bragg 
Ft  Bragg  Co:  Cumberland  NC  28307 
Liindholding  Agency:  Army 
Pro(¥Tty  Number:  219420449-2194204.S0 
Status:  Unutilized 
Oimment:  4720  sq.  ft.  e«.,  2  stor>  wood. 

needs  repair,  possible  asbestos,  off-sitn  use 

only 

Bldg.  M-5351,  Fort  Bragg 

Ft.  Bragg  Co:  Cumberland  NC  28307 

Landholding  Agency:  Army 

I'niperty  Number  219420452 

Status:  Unutilized 

Comment:  4141  sq.  ft.,  1  story  wood.  ne<!ds 

repair,  possible  asbestos,  most  recent  use — 

sloroge,  off-site  use  only. 
Blilg.  0-9025 


Ft.  Bragg  Co:  Cumberland  NC  28307 

l.«ndholding  Agency:  Army 

Projierty  Number  219420454 

Status:  Unutilized 

Comment:  1964  sq.  ft.,  metal,  needs  rehab. 

possible  asliestos.  most  recent  use — 

admin.,  off-site  use  only. 

Ohio 

15  Units — Military  Family  Housing 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co:  Portage  OH  44266-9297 

Landholding  Agency:  Army 

Property  Number:  219230354 

Status:  Excess 

Comment:  3  bedroom  (7  units) — 1824  sq.  ft. 

each,  4  bedroom  (8  units) — 2430  sq.  ft. 

each,  2  story  wood  frame,  presence  of 

asbestos,  off-site  use  only. 
7  Units — Militar>-  Family  Housing 
Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Armj' 
Property  Number:  219230355 
Status:  Excess 
Comment:  1  4-stall-garage  and  6  3-stall 

garages,  presence  of  asbestos,  off-site  use 

only. 
Bldg.  P-3 

Doan  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662 
Landholding  Agency:  Army 
Property  Number:  219320311 
Status:  Unutilized 
Coment:  10752  sq.  ft..  1  story  brick,  must 

rcf.ent  use — office,  possible  asbestos. 

Bldg.  P-4 

Dotin  U.S.  Army  Reserve  Center 
Portmonth  Co:  Scioto  OH  45662 
Landholding  .Agency:  Army 
I'rfjperty  Number:  219320312 
Status:  Unutilized 

Comment:  2508  sq.  ft.  1  story  brick,  most 
recent  use — vehicle  maintenance  shop. 

Bldg.  P-2 

Hayes  U.S.  .Army  Reserve  Center 
Fremont  Co:  Sandusky  OH  43420 
Landholding  Agency:  Army 
Property  Number:  219320314 
Status:  Unutilized 

Comment:  3956  sq.  ft..  1  story  brick,  most 
recent  u.se — office,  piossible  asbestos. 

Bldg.  P-3 

Haves  U.S.  Army  Reserve  Center 

Fremont  Co:  Sandusky  OH  43420 

Umdholding  Agency:  Army 

Property  Number:  219320315 

Status:  Untilized 

Qimment:  1259  sq.  ft..  1  story  brick,  mtist 

recent  use — vehicle  maintenance  shop. 

possible  asbestos. 

Oklahoma 

Bldg.  T-2545.  Fort  Sill 

2544  Sheridan  Road 

Lawton  i'jn:  Qimanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Numlxir:  219011255 

Status:  Unutilized 

Comment:  1994  sq.  ft.;  asbestos:  w(kx1  frame: 

2  floors,  no  operating  sanitary  facilities: 

most  re<«nt  use — barracks. 

Bldg.  T-2606 

Fort  Sill 

2t>06  Curric  Road 
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Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219011273 

Status:  Unutilized 

Comment:  2722  sq.  ft.;  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-3507 
Fort  Sill 

3507  Sheridan  Road 
Lawton  Co:  QMnanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219011315 
Status:  Unutilized 
Comment:  2904  sq.  ft;  p>ossible  asbestos: 

potential  heavy  metal  contamination:  vvoo<i 

frame;  most  recent  use — chapel. 
Bldg.  T-4919 
Fort  Sill 
4919  Post  Road 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number  219014842 
Status:  Unutilized 
(^mimenj:  603  sq.  ft.;  1  story  mobile  home 

trailer,  fiossible  asbestos;  needs  rehab. 

Bldg  T-4523.  Fort  Sill 

4523  Wilson  Road 

Lawton  Co:  Comanche  OK  73503 

Landholding  Agency:  Army 

Property  Numl>er  219014933 

Status:  Unutilized 

(Comment:  1639  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  possible  asbestos,  most  recent 

use — storage. 

Bldg  T-838.  Fort  Sill       ■ 

838  Macomb  Road 

Lawton  Co:  Comanche  OK  73503-5100 

landholding  Agency:  Army 

Property  Number  219220609 

Status:  Unutilized 

Comment:  151  sq.  ft.,  wood  frame,  1  story, 

ofl-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable). 
Bldg.  T-2702.  Fort  Sill 
2702  Thomas  Street 

l-awton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240655 
Status:  Unutilized 
Comment:  5520  sq.  ft,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — admin. 

Bldg.  T-3311,  Fort  Sill 

3311  NaylorRoad 

Lawton,  OK,  Comanche.  Zip;  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219240656 

Status:  Unutilized 

Comment:  1468  sq.  ft.,  1  stor>'  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — admin. 

Bldg.  T-954,  Fort  Sill 

954  Quinette  Road 

lawton.  OK.  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219240659 

Status:  Unutilized 

Comment:  3571  sq.  ft,  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop. 

Bldg.  T-1050.  T-1051  Fort  Sill 

1050  Quinette  Road 

Lawton,  OK,  Comanche.  Zip:  73503-5100 


Landholding  Agency:  Army 

Property  Numbers:  219240660-219240661 

Status:  Unutilized 

Comment:  6240  sq.  ft.  ea.,  2  story  wood 

frame,  needs  rehab,  off -site  use  only,  most 

recent  use — barracks. 

Bldgs.  T-2703.  T-2704  Fort  Sill 

2703  Thomas  Street 

L-iwton.  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Numbers:  219240667-219240668 

Status:  Unutilized 

Comment:  5520  sq.  ft.  ea.,  2  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — enlisted  liarracks. 
B'dg.  T-2740.  Fort  Sill 
2740  Miner  Road 

Lawton,  OK.  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240669 
Status:  Unutilized 
Comment:  8210  sq.  ft.,  2  story  w(X)d  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks. 

Bldg.  T-2745,  Fort  Sill 

2745  Miner  Road 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240670 

Status:  Unutilized 

Comment:  8288  sq.  ft.,  2  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — enlisted  barracks. 
Bldg.  T-2633,  Fort  Sill 
2633  Miner  Road 

l.awton  Co:  Comanche  OK  73503-5100 
landholding  Agency:  Army 
Property  Number  219240672 
Status:  Unutilized 
Comment:  19455  sq.  ft..  1  story  wood  frame. 

neds  rehab,  offsite  use  only,  nrrost  recent 

use — enlisted  mess. 
Bldg.  T-2701,  Fort  Sill 
2701  Thomas  Street 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240673 
Status:  Unutilized 
Comment:  5520  sq.  ft.,  2  story  wood  fr^ame. 

needs  rehab,  of^ite  use  only,  most  recent 

use — storage. 

Bldg.  T-2907.  Fort  Sill 

2907  Marcy  Road 

lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240674 

Status:  Unutilized 

Comment:  3861  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  offsite  use  only,  most  recent 

use — storage. 
Bldg.  T-2928,  Fort  Sill 
2928  Custer  Road 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240675 
Status:  Unutilized 
Comment:  2315  sq.  ft..  1  story  wood  frame. 

needs  rehab,  ofbite  use  only,  most  recent 

use — storage. 
Bldg.  T-4050.  Fort  Sill 
4050  Pitman  Street  V 

Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240676 


Status:  Unutilized 

Conmient  3177  sq.  ft..  1  story  wood  frame, 

needs  rehab,  offsite  use  only,  most  recent 

use — storage. 

Bldg.  P-3032.  Fort  Sill 

3032  Haskins  Road 

Lawton  Co:  Comanche  OK  "3503-5100 

Landholding  Agency:  Army 

Property  Number  219240678 

Status:  Unutilized 

Comment:  101  sq.  ft..  1  story  wood  frame, 

needs  rehab,  offsite  use  only,  most  recent 

use — general  storehouse. 

Bldg.  T-3325.  Fort  Sill 

3325  Naylor  Road 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219240681 

Status:  Unutilized 

(^nunent:  8832  sq.  ft,  1  story  wood  frame. 

needs  rehab,  offsite  use  only,  ntost  recent 

use — warehouse. 
Bldg.  T-260.  Fort  Sill 
260  Corral  Road 

Lawton  Co;  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number  219240776 
Status;  Unutilized 
0)mment;  4838  sq.  ft..  2  story  wood  frame. 

off-site  use  only,  possible  asbestos,  most 

recent  use — administration. 
Bldg.  T-3641,  Fort  Sill 
Lawton  Co;  Comanche  OK  73501-5100 
Landholding  Agency;  Army 
Property  Number  219320324 
Status;  Unutilized 
Comment;  1255  sq.  ft..  1  story  wood  fram*. 

pKJssible  asbestos,  off-site  use  only,  needs 

rehab,  most  recent  use  day  room. 
Bldg.  T-3644,  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  2193320327 
Status:  Unutilized 
Comment;  1-story  wood  frame,  possible 

asbestos,  off-site  use  only. 

Bldg.  T-51 22,  Fort  Sill 

Lawton  Co;  Comanche  OK  73501-5100 

Landholding  Agency;  Army 

Status:  Unutilized 

Comment: 

Bldg  P-6220,  Fort  Sill 

Lawton  Co;  Comanche  OK  73501-5100 

Landholding  Agency:  Army 

F'roperty  Number  219320335 

Status;  LInutilized 

Comment:  848  sq.  ft..  1  story  wood  frame, 
piossible  asbestos,  most  recent  use — 
construction  bldg.,  off-site  use  only. 

Bldg.  S-6228.  Fort  Sill 

Lawton  Co:  Comanche  OK  73501-5100 

Landholding  Agenc> ;  Army 

Property  Number  219320336 

Status;  Unutilized 

Comment;  352  sq.  ft..  1  s'cr,-  wood  fr^une. 

Eossible  asbestos,  most  recent  use — range 
ouse,  off-site  use  only. 

Bldg.  P-2610,  Fort  Sill 

Lawton  Co;  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330372 

Status:  Unutilized 

Comment:  512  sq.  ft.,  1  story,  possible 
asbestos,  most  recent  use — classroom,  off- 
site  use  onlv. 
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BIdg.  4722.  Fort  Sill 

Lawton  Co:  Comanche  OK  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219330373 

Status:  Unutilized 

Conunent:  3375  sq.  ft..  2  story,  possible 

asbestos,  most  recent  use — administration, 

off-site  use  only. 
Bldg.  T5015,  FortSill 
Lawton  Co:  Comanche  OK  73503-5100 
landholding  Agency:  Army 
Property  Number:  219330374 
Status:  Unutilized 
Comment:  1412  sq.  ft.,  1  story  wood,  possible 

asbestos,  most  recent  use — administration/ 

supply,  ofT-site  use  only. 
Bldg.  T232,  T236  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Numbers;  219330377-219330378 
Status:  Unutilized 
Comment:  2868  sq.  ft.  ea..  1  story  wood, 

possible  asbestos,  most  recent  use- 
storage,  off-site  use  only. 
Bldg.  T312,  Fort  Sill 
Lawton  Co:  Comanche  OK  73503-5100 
Landholding  Agency:  Army 
Property  Number:  219330379 
Status:  Unutilized 
Comment:  1970  sq.  ft..  2  story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T1652.  Fort  Sill 
Lawton,  OK,  Comanche,  Zip:  73503-5100 
landholding  Agency:  Army 
Property  Number:  219330380 
Status:  Unutilized 
Comment:  1505  sq.  ft.,  l-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T1665.  Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330381 

.Status:  llnutilized 

Comment:  1305  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent 
use — storage,  off-site  use  only. 
Bldg.  T2034,  Fort  Sill 
Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330383 
Status:  Unutilized 
Comment:  401  sq.  ft.,  l-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2705.  Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330384 

Status:  Unutilized 

Comment:  1601  sq.  ft..  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2706.  Fort  Sill 

Lawton.  OK.  (x)manche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330385 

Status:  Unutilized 

Comment:  2156  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T2707,  Fort  Sill 
Lawton,  OK,  Comanche.  Zip:  73503-5100 


Landholding  Agency:  Army 

Property  Number  219330386 

Status:  Unutilized 

Comment:  2148  sq.  ft.,  2-story  wood,  possible 

ast>estos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2708,  Fort  Sill 

Lawton,  OK,  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330387 

Status:  Unutilized 

Comment:  2153  sq.  ft..  2-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T2709.  Fort  Sill 
Lawton.  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numb«r  219330388 
Status:  Unutilized 
Comment:  2112  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T2713.  Fort  Sill 
Lawton,  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330389 
Status:  Unutilized 
Comment:  114  sq.  ft.,  iron/metal  bldg., 

possible  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
BIdgs.  T2756.  T2757  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numbers:  219330390-219330391 
Status:  Unutilized 
Comment:  5172  sq.  ft.  ea..  l-story  wood, 

possible  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T3026,  Fort  Sill 
Lawton.  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Numb«r  219330392 
Status:  Unutilized 
Comment:  2454  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only 
Bldg.  T3651,  Fort  Sill 
Lawton,  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330393 
Status:  Unutilized 
Comment:  2770  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T3706.  Fort  Sill 

Lawton,  OK.  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330394 

Status:  Unutilized 

Comment:  1947  sq.  ft..  2-Story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T3710,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330396 

Status:  Unutilized 

Comment:  1176  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T3712,  Fort  Sill 

Lawton.  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330397 


Status:  Unutilized 

Comment:  1021  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T3713,  Fort  Sill 

Lawton,  OK.  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330398 

Status:  Unutilized 

Comment:  1013  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T3714.  Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330399 

Status:  Unutilized 

Comment:  1159  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T3718,  FortSill 
Lawton,  OK,  Comanche.  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330400 
Status:  Unutilized 
Comment:  1195  sq.  ft..  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T4035,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330401 

Status:  Unutilized 

Comment:  867  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T4474.  Fort  Sill 

Lawton.  OK.  Comanche.  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330402 

Status:  Unutilized 

Comment:  1159  sq.  ft.,  1 -story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T5011,  Fort  Sill 
Lawton,  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330403 
Status:  Unutilized 
Comment:  1556  sq.  ft.,  l-story.  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5120.  Fort  Sill 

Lawton.  OK.  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330405 

Status:  Unutilized 

Comment:  1471  sq.  ft.,  l-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T51 23,  FortSill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

F'roperty  Number:  219330406 

Status:  Unutilized 

Comment:  1  story,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  T51 24.  Fort  Sill 
Lawton.  OK,  Comanche,  Zip:  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330407 
Status:  Unutilized 
Comment:  1287  sq.  ft,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 


Bldg.  T5125,  Fort  Sill 

Lawton,  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330408 

Status:  Unutilized 

(x)mment:  2101  sq.  ft.,  1  stop,-,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5126.  FortSill 

Lawton.  OK.  Comanche,  2^p:  73503-5100 

Landholding  Agency:  Army 

Property  Number:  219330409 

Status:  Unutilized 

Comment;  1106  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldgs.  T5245  thru  T5248.  T5252  Fort  Sill 
Lawton.  OK.  Comanche.  Zip:  73503-5100 
landholding  Agency:  Armv 
Property  Numbers;  219330410-2193.30413, 

219330417 
Status:  Unutilized 
Comment:  3081  sq.  ft.  ea.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T5249  Fort  Sill 

Lawton.  OK.  Comanche.  Zip;  73503-5100 
Landholding  Agency:  Army 
Property  Number  219330414 
Status;  Unutilized 
Oimment;  2920  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldgs.  T5250  thru  T5251  Fort  Sill 

Lawton.  OK,  Comanche,  Zip:  73503-5100 

Landholding  Agenc-y:  Army 

Property  Numbers;  219330415-219330416 

Status:  Unutilized 

Comment:  3257  sq.  fL  ea.,  1  story,  possible 

asbestos,  most  recent  use — storage,  site  use 

only. 

Bldg.  T5628  Fort  Sill 

Lawton,  OK,  Comanche.  Zip;  73503-5100 

Landholding  Agency;  Army 

''roperty  Number  219330418 

Status:  Unutilized 

Comment:  2016  sq  ft..  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5637  Fort  Sill 

Lawton.  OK.  Comanche,  Zip:  73503-5100 

Landholding  Agency:  Army 

Property  Number  219330419 

Status:  Unutilized 

Comment:  1606  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  ofT-site 

use  only. 
Bldg.  T-282.  Fort  Sill 
Lawton  Co;  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  219410236 
Status:  Unutilized 
Comment:  2420  sq.  ft..  2  story  wood  franie. 

most  recent  use — admin.,  off-site  use  only. 
Bldg.  T-2937.  Fort  Sill 
Lawton  Co:  Comanche  OK  73501-5100 
Landholding  Agency:  Army 
Property  Number  219410237 
Status:  Unutilized 
Comment:  3740  sq  ft,  1  story,  wood  frame, 

most  recent  u.se — admin.,  off-site  use  only. 
Bldg.  T-2908.  Fort  Sill 
Lawton  Co;  Comanche  OK  73501-5100 
Landholding  Agency.  Army 


Property  .Number  219410238 

Status:  Unutilized 

Qjmment  3745  sq.  ft..  1  story,  wood  frame, 

most  recent  use — classroom,  off-site  use 

only. 

Pennsylvania 

Bldgs.  T-1-10,  T-1-15,  T-1-18 

Fort  Indiantown  Gap  Pine  Grove  Street 

Annville.  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Numbers;  219420010-21942(X)12 
Status;  Excess 
Comment:  4503  sq.  ft.,  2  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

barracks. 

Bldgs.  T-14-402.  T-14-406.  T-14-408,  T- 

14^10,  T-14-412,  T-14-414 
Fort  Indiantown  Gap  Hospital  Road  & 

Clements  Avenue  Annville,  PA,  Lebanon. 

Zip;  17003-5011 
Landholding  Agency:  Army 
Property  Numbers:  219420013-219420018 
Status;  Excess 
Comment:  4247  sq.  ft.,  2  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

barracks. 

Bldgs.  4-71,  4-72,  T-t-94 

Fort  Indiantown  Gap  Hospital  Road  & 

Clements  Avenue  Annville,  PA,  Lebanon, 

Zip:  17003-5011 
Landholding  Agency;  Army 
Property  Numbers;  219420019-219420021 
Status:  Excess 
Cxjmment:  1220  sq.  ft.,  1  story,  wood  fr^me, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

administration  bldgs. 
Bldg.  T-14-100 
Fort  Indiantown  Cap  Hospital  Road  & 

Clements  Avenue  Annville,  PA,  Lebanon, 

Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420022 
Status;  Excess 
Comment:  3070  sq.  ft.,  1  story,  wood  bame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

administration. 

Bldg.  T-14-102 

Fort  Indiantown  Gap  Hospital  Road  ft 

Clements  Avenue  Annville,  PA,  Lebanon, 

Zip:  17003-5011 
Landholding  Agency;  Army 
Property  Number  219420023 
Status:  Excess 
Comment:  1075  sq.  ft  ,  1  story,  wood  fr^me, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  roost  recent  use — 

administration. 

Bldg.  T-1 4-1 10 

Fort  Indiantown  Gap  Hospital  Roed  & 

Clements  Avenue  Annville.  PA.  Lebanon, 

Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420024 
Status:  Excess 
Comment:  3700  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  ptossible  asbestos/lead  paint 

off-site  removal  only,  most  recent  use — 

administration. 
Bldg.  T-14-112 


Fort  Indiantown  Gap  Hospital  Road  ft 
Clements  Avenue  Annville,  PA.  Lebanon. 
Zip;  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420025 

Status:  Excess 

Comment:  3848  sq.  ft,  1  story,  wood  fa^me, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  1-14-114 

Fort  Indiantown  Gap  Hospital  Road  ft 

Clements  Avenue  Annville.  PA.  Leitanon. 

Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420026 
.Status;  Excess 
Comment:  3848  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  pamt, 

off-site  removal  only,  most  recent  use — 

administration. 
Bldg.  7-14-117 
Fort  indiantown  Cap  Hospital  Road  ft 

Clements  Avenue  Annville,  PA,  Lebanon. 

Zip:  17003-5011 
Landholding  Agencv:  Army 
Property  Number  219420027 
Status:  Excess 
Comment:  3320  sq  ft.  1  stor>'.  W(X)d  frame, 

needs  rehab,  possible  asbestos/lead  pamt. 

off-site  removal  only,  n»ost  recent  use — 

administration. 

Bldgs.  T-14-202.  T-14-204.  T-14-214.  T- 

14-216 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville.  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Numbers:  219420026-219420029. 

219420034.  219420036 
Status:  Excess 

Comment:  3840  sq  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  pamt. 

off-site  removal  only,  most  recent  use — 

administration  bldg^ 
Bldg.  T-14-206 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville.  PA,  Lebanon.  Zip;  17003-5011 
Landholding  Agencv:  Armv 
Property  Number  219420030 
Status;  Excess 
Comment:  3637  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  pamt. 

off-site  removal  only,  most  recent  use — 

administration. 
Bldgs.  T-14-206,  T-14-208.  T-14-210.  T- 

14-212,7-14-215, 
T-14-305,  T-14-308 
Fort  Indiantown  Gap 
Hospital  Road  ft  Clements  Avenue 
Annville.  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Numbers:  219420030-219420033. 

219420035.  219420040.  219420042 
Status;  Excess 

Comment:  3637  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration  bldgs. 

Bldg.  T-14-300 

Fort  Indiantown  Gap 

Hospital  Road  ft  Qemcnts  Avenue 

Annville,  PA,  Lebanon.  Zip;  17003-5011 

Landholding  Agency;  Army 


Anain 
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Property  Number:  219420037 

Status:  Excess 

Comment:  fr445  »q.  ft..  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

administration. 

Bldg.  T-1 4-302 

Fort  Indiantown  Cap 

Hospital  Road  *  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420038 

Status:  Excess 

Comment:  1512  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

administration. 
Bldg.  T-1 4-303 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420039 
Status:  Excess 
Comment:  3340  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  us« — 

administration. 
Bldg.  T-14-307 
Fort  Indiantown  Cap 
Hospital  Road  &  Clements  Avenue 
Annville.  PA,  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420041 
Status:  Excess 
Comment:  3637  sq.  ft..  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

storage  (medical  supply  warehouse). 

Bldg  T-14-310 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420043 

Status:  Excess 

Comment:  3848  sq  f t  .  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
administration. 

Bldg.  T-14-415 

Fort  Indiantown  Cap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420044 

Status:  Excess 

Comment:  3650  sq.  ft  ,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recant  use- 
administration. 

Bldg.  T-14-416 

Fort  Indiantown  Cap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420045 

Status:  Excess 

Comment:  4172  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestoa/lead  paint, 
off-site  removal  only,  most  recent  us*— 
admmistration. 

Bldgs.  T-l-n.  T-1-19.  T-1-21.  T-14-400 

Fort  Indianto%<m  Cap 

Hospital  Road  k  Clements  Avenue 


Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Numbers:  21942004&-219420049 

Status:  Excess 

Comment:  2242  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  f>ossible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

enlisted  personnel  dining. 
Bldg.  T-1-8 
Fort  Indiantown  Gap 
Pine  Crove  Street 

Annville,  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420050 
Status:  Excess 
Comment:  1075  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

storage. 
Bldg  T-1-12 
Fort  indiantown  Cap 
Pine  Crove  Street 

Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420051 
Status:  Excess 
Comment:  1075  sq.  ft.,  1  story,  wood  frame, 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

storage. 
Bldg.  T-4-124 
Fort  Indiantown  Cap 
Fisher  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420052 
Status:  Excess 
Comment:  214  sq.  ft..  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint, 

off-site  removal  only,  most  recent  use — 

storage 
Bldg.  T-14-122 
Fort  Indiantown  Cap 
Hospital  Road  ft  Clements  Avenue 
Annville.  PA.  Lebanon.  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420053 
Status:  Excess 
Comment:  2277  sq  ft.  1  story,  wood  frame. 

needs  rehab,  {wssible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

stortigc  (vehicle). 

Bldg  T-14-200 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number.  219420054 

Status:  Excess 

Comment:  3898  sq  ft.,  1  stor\-,  wood  frame. 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use^ 
storage  (general  purpose  warehouse) 

Bldg.  T-14-201 

Fort  Indiantown  Cap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420055 

Status:  Excess 

Comment:  3630  sq  ft,  1  story,  wood  fi^me. 
needs  rehab,  possible  asbestos/lead  p>aint. 
off-site  removal  only,  most  recent  us 
storage  (medical  supply  warehouse). 

Bldg  T-14-203 


Port  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  P.^.  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420056 

Status:  Excess 

Comment:  3630  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use- 
storage  (medical  supply  warehouse). 

Bldgs.  T-14-205.  T-14-207.  T-1 4-209 

Fort  Indinntown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Numbers:  219420057-219420059 

Status:  Excess 

Comment:  3638  sq.  ft,  1  storv  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldgs.  T-14-211.  T-14-213,  T-14-217.  T- 
14-309.  T-14-311.  T-14-314 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Numbers:  219420060-219420062. 
219420064-219420066 

Status:  Excess 

Comment:  3637  sq.  ft..  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-14-301 

Fort  Indiantowp  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville,  PA.  Lebanon,  Zip:  17003-5011 

LandholdiiTg  Agency:  Army 

Property  Number:  219420063 

Status:  Elxcess 

Contmient:  9662  sq.  ft..  1  stor>'.  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 

Bldg.  T-14-315 

Fort  Indiantown  Cap 

F{ospital  Road  &  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420067 

Status:  Excess 

Comment:  3624  sq.  ft.,  1  stor)'.  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (medical  supply  warehouse). 

Bldg.  T-1 4-401 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number  219420068 

Status:  Excess 

Comment:  782  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 

Bldg  T-1 4-403 
Fort  Indianlewn  Cap 
Hospital  Road  ft  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number  219420069 
Status:  Excess 

Comment:  2685  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint. 
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off-site  removal  only,  most  recent  use — 
storage. 

Bldg.  T-1 4-404 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420070 

Status:  Excess 

Comment:  4247  sq.  ft.,  1  story,  wood  frame, 
needs  rehab.  p>ossible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 

Bldg.  T-1 4-405 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420071 

Status:  Excess 

Comment:  480  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  p>ossible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage. 

Bldg.  T-14-411 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420072 

Status:  Excess 

Comment:  3045  sq.  ft.,  1  stor)',  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 

Bldg.  T-14-413 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420073 

Status:  Excess 

Comment:  3000  sq.  ft.,  1  storj',  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 

Bldg.  T-14-417 

Fort  Indiantown  Gap 

Hospital  Road  ft  Clements  Avenue 

Annville.  PA.  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Propert>'  Number:  219420074 

Status:  Excess 

Comment:  3633  sq.  ft.,  1  story,  wood  frame. 
needs  rehab.  f>ossible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use —    - 
storage  (general  purpose  warehouse). 

Bldg.  T-14-419 

Fort  Indiantown  Cap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon.  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420075 

Status:  Excess 

Comment:  3576  sq.  ft.,  1  stor)',  wood  frame, 
needs  rehab.  p>ossible  asbestos/lead  paint. 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 

Bldg.  T-14-424 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420076 

Status:  Excess 


Comment:  63  sq.  ft.,  1  story,  wood  frame. 
needs  rehab,  jxissible  asbestos/lead  paint, 
ofT-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 

Bldg.  T-1 4-500 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency;  Army 

Property  Number:  219420077 

Status:  Excess 

Comment:  1071  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 

Bldgs.  T-14-503,  T-14-505,  T-14-507 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Numbers:  219420078-219420080 

Status:  Excess 

Comment:  5217  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (genera)  purjjose  warehouse). 

Bldg.  T-1 4-508 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420081 

Status:  Excess 

Comment:  1071  sq.  ft.,  1  story,  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  storehouse). 

Bldg.  T-1 4-509 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville.  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219420082 

Status:  Excess 

Comment:  2638  sq.  ft.,  1  ston,',  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpiose  warehouse). 

Bldg.  T-14-511 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  .^gency:  Army 

Property  Number:  219420083 

Status:  Excess 

Comment:  2638  sq.  ft.,  1  ston,'.  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
storage  (general  purpose  warehouse). 

Bldgs.  T-14-113,  T-14-115 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 

Property  Numbers:  219420084-219420085 

Status:  Excess 

Comment:  3848  sq.  ft.,  1  storv'.  wood  frame, 
needs  rehab,  possible  asbestos/lead  paint, 
off-site  removal  only,  most  recent  use — 
medical  supply  warehouse. 

Bldg.  T-14-312 

Fort  Indiantown  Gap 

Hospital  Road  &  Clements  Avenue 

Annville,  PA,  Lebanon,  Zip:  17003-5011 

Landholding  Agency:  Army 


Property  Number:  219420086 

Status:  Excess 

Comment:  3848  sq.  ft..  1  story,  wood  frame. 

needs  rehab,  f>ossible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

hospital. 
Bldg.  T-1 4-3 13 
Fort  Indiantown  Gap  ^ 

Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420087 
Status:  Excess 
Conunent:  3637  sq.  ft.,  1  storv',  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

hospital. 
Bldg.  T-14-316 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420088 
Status:  Excess 
Comment:  3637  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  usp — 

hospital. 
Bldg.  T-14-317 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA,  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420089 
Status:  Excess 
Comment:  3623  sq.  ft.,  1  storv",  wood  frame. 

needs  rehab,  possible  asbestos/lead  painl. 

off-site  removal  only,  most  recent  use  - 

hospital. 
Bldg.  T-14-407 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  P.\,  Lebanon,  Zip:  17003-501 1 
Landholding  Agency:  Army 
Propertv'  Number:  219420090  » 

Status:  Excess 
Comment:  3635  sq.  ft.,  1  stor>',  wood  frame. 

needs  rehab,  p>ossible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

hospital. 
Bldg.  T-1 4^09 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville,  PA.  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420091 
Status:  Excess 
Comment:  3635  sq.  ft.,  1  stor)',  vood  frame. 

needs  rehab.  [>ossible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  use — 

hospital. 
Bldg.  T-14-502 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
Annville.  PA.  Lebanon,  Zip:  17003-5011 
Landholding  Agency:  Army 
Property  Number:  219420092 
Status:  Excess 
Comment:  3637  sq.  ft.,  1  story,  wood  frame. 

needs  rehab,  possible  asbestos/lead  paint. 

off-site  removal  only,  most  recent  us 

hospital. 
Bldgs.  T-14-504,  T-14-506 
Fort  Indiantown  Gap 
Hospital  Road  &  Clements  Avenue 
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Landholding  Agency.  Army 

Fropurty  Nwmben:  2 19420003-21 94 24)OM 

Status:  Fkimi 

ComiiMat:  3£3i  s)  ft .  1  story,  wood  fraine. 

neAd.i  rehab.  poMible  asbestcx/lead  paint. 

off-site  removal  only,  most  r«c«nt  use — 

hospitjis. 

HIdg  T-14-J04 

Fori  kmluioloavn  Cap 

f iospital  Koad  &  QatBaivtc  Avoauti 

Annville  PA.LetMMn.Zlp:  17003-5011 

l.<indholding  Agency:  Army 

Prnp«rty  Number:  21942«0«S 

Status:  Kxoeu 

(>>ninM)nt:  4212  SQ.  ft.  1  toty.  wood  irauH;. 

needs  rehab,  possible  asbestos/lesd  paiat. 

off-site  removal  only,  most  recent  use — 

ADP  bidg 
BIdg  T- 14-306 
Fort  Indianlnwn  Cap 
Hospital  Koad  &  CimmtmnX*  AveniM- 
Annville.  PA.  Lab—Mi.  Zip:  17003-S()il 
Landholding  Agency:  Army 
Property  Number:  219420n«> 
Status:  Excess 
('.onuneat:  3ft37  aq.  fL.  1  story.  mmkmI  Iraine. 

needs  rehab,  possible  asbestos/lead  p»uit. 

off-siie  removal  only,  most  recent  use — 

ADP  bidg. 

Bldg  T-I-U 

Fort  Indiantown  C^ 

Pine  Cirove  Str»«'t 

Annville.  PA.  Lebuiun.  Zip  1700>-50]  1 

Landholding  Agency:  Army 

Property  Nuisb«r  21942a697 

Status:  Excess 

(kirameal:  1075  %\  ft .  1  story.  mwmI  frkiae. 

needs  rehab.  |>ossible  asbestos/lead  paint. 

ofl-Hite  removal  only,  most  racenl  u.s«" — 

nnns  bldg. 

Bldg.  T-1-20 

Fort  lixiianlowrn  Citp 

Pine(irove  Street 

Ann\  ille.  PA.  Lebescm.  Zip   17003-fM>l  1 

UindliDliliiig  .^j^encv   Anuv 

Property  Nuiubtu  ...'l*«42«(>««li 

Status:  Excess 

Cuiomeal  1075  s(|.  It..  1  sior>-.  Mioed  trume. 

needs  rehab,  possible  asbestos/lead  paiat. 

offsiie  rtmiuval  only.  nu>sl  recent  use— day 

room. 
Bldg  4-73 

Fort  Indiaatown  Citp 
Annville.  PA.  Lebaawa.  Zip   1700J-S011 
I.andholding  Agency-:  Army 
Properly  Number  21(>4200<)9 
Status.  Excels 
QimaieAt   )07S  sq  ft  .  1  sUiry.  wru«d  fnuae. 

needs  rehab.  {>os»U>le  asbestos/laad  paiiU. 

off-site  removal  only,  most  recent  use — dny 

room. 
Bldg.  T-»-l 
Fort  Indiantown  Cap 
Annviile.  PA.  l>>ttaae:i.  Zip:  17003-5011 
[.Miidholding  Agency:  Army 
Pro(>ertv  Numlmr  21M2UJOO 
Status  Excess 
C>>aun0nt:  2170  m).  ft..  1  8tur>'.  ivood  tiauie. 

needii  rvbab.  possible  asbeUue/laatl  pauit. 

oQ-site  ruouMitl  ttaiy.  uusl  retx-nl  use — 

credit  union 
Hidg.  T-13-M 
Fcjrt  Indiantown  C^p 
Annville.  PA.  Lebanon.  '£*p  UaOS-MU  1 


L.ii..:.i^>iUiaj(  .\|^i4.y:  Army 

Property  Number.  219420101 

Status.  ExGaas 

Comment:  5747  h|.  ft.  1  Bl0i>-.  wood  frame. 

needs  rehab,  possible  asbestes/iead  paint. 

off-site  removal  only,  njost  recent  u»e — 

maintenance  shop. 
Bldg  T-14-421 
Fort  Indiantown  Cap 
I  iospital  Road  &  denMOts  A  vaam* 
Ann\  ille.  PA.  Lebanon.  Zip:  17003-5011 
Landbohhag  Agpmcy^  Army 
Property  Number  21MMia2 
Statu.s:  Exoeaa 
Comment:  287  sq.  fL.  1  atory.  wood  fmae. 

needs  r«hab.  possible  asbestos/lead  paint. 

oft-site  removal  only,  most  recent  use — 

maintenance  shop. 
Bldg  T-14-423 
Fort  Indiantown  Gap 
t Iospital  Road  &  Clanents  AveAue 
AanviUe.  PA.  Lebanon.  Zip:  17003-501 1 
l^ndhaidiag  Agency:  Army 
Property  Number  210420103 
Status:  Excess 
Comment:  1661  s(|  tL.  1  stary.  u>ood  frame. 

needs  rehab,  possible  asbestoa/iead  paint. 

off-site  removal  only,  most  recent  use — 

maintenance  shop. 
Bldg  T-16-149 
Fort  Indiantown  Gap 
Fisher  Avenue 

Ann\ille.PA.Lebanon.zip:  17003-5011 
[.andhokkng  Agency :  Army 
Property  Number:  219420104 
Status:  Excass 
Comment:  1B04S  sq.  ft  .  1  story,  wood  fraiB<> 

needs  rehab.  possiMe  asbestos/iead  paint. 

off-site  removal  only,  most  recent  use — 

vehicle  maintenance  shop. 

Bldgs  T-14-561  Ihni  T-14-572 

Fort  Indiantown  Gap 

Hospital  Road  &  Clainieats  Avenue 

Annville.  PA.  Lebanon.  Zip;  17003-501 1 

Landbokhng  Agency:  Army 

Property  NMmbars:  21»420iaV-21»42mi6 

St:itui>  Excess 

C^jmmoat.  35  sq  ft..  1  story,  wood  fraote. 

needs  rehab.  pos.sible  asbestbs/lead  peiiU. 

off-site  removal  only,  moat  recent  us**— 

water  supply  bldgs. 
Bldg  T-J4-«19 
Fort  Indi<intown  tiap 
Hospital  Road  & Ctiiii— tii  Avenue 
Annville.  PA.  Lebanon.  Zip:  17903-SOl  1 
IjindfaoU&ag  Agencr:  Army 
I'ropem  Number  210420117 
Staluv:  Excess 
Comment:  6122  sq  ft..  1  afory.  wood  frame. 

nt-eds  rehul).  possible  asbestos/ lead  paint. 

off-site  removal  only,  most  recent  use — 

I  overed  walkway 

South  Carohna 

Bldg.  ttfiOH.  FiMi  ItK  isua 

Ft.  IrtcLson  Co  Ric  hiand  SC  29207 

(.andhokbng  Agency:  Army 

Property  Number:  21<>410200 

Status:  IJnutiiixed 

Oi'.inient:  4720  aq.  b-.  weed  ftauit:.  2  story, 
needs  rehab,  off-site  use  only.  utUitiim 
upgrade,  most  re<:ent  use — enlisted 
quarters 

Bldg  54H2.  Fort  |ai.k*a« 

Ft.  |.M  kv>n  Cn:  Richlaod  SC  29207 


Landboiding  .\gt'ncy   .'Vrmy 

Property  Numter:  219410207 

Status:  Unutilized 

Comment:  2379  sq.  f^..  wood  frame.  1  story . 

off-site  use  only,  utilities  upgrade,  most 

receat  use— «nformatu>n  management 

office. 
Bldg.  10-436.  Fort  (acksen 
Ft.  lackson  Co:  Richland  SC  29207 
Laitdiiolduig  .\genry:  Kamy 
Property  Number  21MWZ1'' 
Statos:  Unuti1ize4 
Comment:  KWeq.  ft..%«)od  fnifne.  1  story. 

off-site  use  only,  limited  utilrties.  needs 

rehab,  most  recent  use— ebad. 

Texas 

Harlingen  L'SARC 
1920  East  VVashingtOO 
Harlingen.  TX,  Cameron.  Zip:  7tSS0- 
[.andlMMing  AfSBncy.  Army 
Property  Nurotoer  2W1 20304 
Status.  Excess 

Cximment:  19440  sq.  ft..  1  story  brick,  needs 
rehab,  with  approx.  6  acres  mdiiding 


(larking  areas,  most  recent  use^.^rmy 
Reserve  Tia«nag  Center. 

Bldg  P-TO24. 

Fort  Sam  Houston 

San  Antonio.  TX.  Bexar.  Zip  7B714-5<X»(l 

landholding  Af.ency;  Army 

Properly  Nuniber  219220398 

Status:  Unutilized 

Comment:  2232  sq.  ft..  1 -story  concrete 
structure,  within  National  I.andmark 
Historic  District,  off-site  reincn'al  only 

Bldg  4168.  Fort  Hood 

Ft   Hood.  TX.  aelL  Zip:  76544- 

Landholding  Agency:  Army 

Property  Number  219320350 

Status:  Unutilized 

Commeot:  21O0  sq  tt..  1 -story  teel  frame. 

moat  rocent  use — veiricie  wash  plattonii. 

needs  eehab.  off-site  uitt  only 
Bldg  440.  Fort  BItss 
El  Paso.  TX.  El  Paso,  Zip:  799M>- 
[.ondholding  Agency:  Army 
Property  Nsiwfcir  2ilU2a3t5S 
Status:  VitMiixtd 
Comment:  1651  sq  ft..  1 -story  brick,  most 

rec  ent  use— educatton  fsciJny .  oiffsite  us«' 

only 

Bldg.  1164.  Fort  Bliss 

El  Paso.  TX.  El  Paso.  Zt]i:  79916- 

I.andholding  Agency:  Army 

Property  Number  219:»30420 

Status:  ITnutilized 

Comment:  2054  net  sq.  ft..  1  story  wood.  rr»ost 
recent  use— admin  Wdg..  tieeds  rrhab.  off- 
site  use  onfy 

Bldg  512.  Fori  Hood 

Ft.  Hood.  TX.  CxjrycH.  Zip:  76544- 

l^ndhokUng  Agency:  Army 

Property  Number  219330421 

Status:  UiuUilized 

Comment:  6733  sq.  fU  1  story  wood,  most 
recent  use-  commissary,  ofl-sitt-  use  only. 

Bldg  P-293 

Fort  Sam  Housteu 

.San  AntnnibCo  Bexar  TX  7»2 3 4-5000 

l.andholding  .Agency:  Army 

Proj^rty  NumtHsr:  219330441 

.Status:  Unutilized 


rvirtn 


r.-<1rra!    Rr-^istrr 
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Conunent:  442  sq.  ft..  1  story  brick,  needs 

rehab,  within  National  Landmark  Historic 

District,  off-site  use  only. 
Bldg.  P-298 
Fori  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330442 
Status:  Unutilized 
Comment:  3200  sq.  ft.,  1  story  hollow  tile. 

needs  rehab,  within  National  Landmark 

Historic  District,  off-site  use  only. 
Bldg.  P-371 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330443 
Status:  Unutilized 
Comment:  18387  sq.  ft.,  2  story  structural  tile, 

off-site  use  only,  most  recent  use — vehicle 

maintenance  shop. 
Bldg.  P-377 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330444 
Status:  Unutilized 
Comment:  74  sq.  ft.,  1  story  brick,  needs 

rehab,  location  in  National  Historic 

District,  off-site  use  only,  most  recent  use — 

scale  house. 
Bldg.  S-1164 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330445 
Status:  Unutilized 
Comment:  8629  sq.  ft.,  1  story  wood  ftame, 

needs  rehab,  located  in  National  Historic 

District,  off-site  use  only. 
Bldg.  T-374 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330480 
Status:  Unutilized 
Comment:  8640  sq.  ft.,  1  story  wood  ft-ame, 

needs  rehab,  located  in  National  Historic 

District,  off-site  use  only. 

Bldgs.  T-1 170,  T-1468 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Numbers:  219330481-219330482 

Status:  Unutilized 

Comment:  1144  sq.  ft.  ea.,  1  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — administration. 
Bldg.  T-1492 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330483 
Status:  Unutilized 
Comment:  2284  sq.  ft..  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — administration. 
Bldg.  T-2066 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330484 
Status:  Unutilized 


Comment:  4720  sq.  ft.,  2  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — administration. 

Bldg.  T-2509 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330485 

Status:  Unutilized 

Comment:  3147  sq.  ft,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — administration. 

Bldg.  T-5901 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330486 

Status:  Unutilized 

Comment:  742  sq.  ft.,  1  story  wood  frame,  off- 
site  use  only,  most  recent  use — 
administration. 

Bldg.  T-1464 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330487 

Status:  Unutilized 

Comment:  3778  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  off-site  use  only,  most  recent 
use — t-shirts  and  frame  shop. 

Bldg.  T-1874 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330488 

Status:  Unutilized 

Comment;  3108  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only. 
Bldg.  T-2011 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330489 
Status:  Unutilized 
Comment:  150  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storehouse. 
Bldg.  T-2193 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330490 
Status:  Unutilized 
Comment:  1800  sq.  ft..  1  story-  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — storage  shed. 
Bldg.  T-2507 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330491 
Status:  Unutilized 
Comment:  224  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 

Bldg.  T-2510 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number:  219330492 

Status:  Unutilized 

Comment:  3210  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 


Bldg.  T-^044 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Array 

Property  Number  219330493 

Status:  Unutilized 

Comment:  263  sq.  ft.,  1  story  brick  frame. 

needs  rehab,  ofT-site  use  only,  most  recent 

use — storage. 

Bldgs.  T-2511,T-2512 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Numbers:  219330494-219330495 

Status:  Unutilized 

Comment:  18260  sq.  ft.  ea.,  1  story  wood 

frame,  needs  rehab,  off-site  use  only,  most 

recent  use — vehicle  maintenance  shop. 
Bldg.  T-2513 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Array 
Property  Number  219330496 
Status:  Unutilized 
Comment:  13603  sq.  ft..  1  story  wood  frame. 

needs  rehab,  off-site  use  only,  most  recent 

use — repair  shop. 

Bldg.  S-2516 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330497 

Status:  Unutilized 

Comment:  3008  sq.  ft..  1  story  steel,  lead 

contaminants  present,  off -site  use  only. 

most  recent  use  paint  stripping  plant 

Bldg.  T-2520 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

Landholding  Agency:  Army 

Property  Number  219330498 

Status:  Unutilized 

Comment:  31296  sq.  ft.,  1  story  wood  frame. 

needs  rehab,  offsite  use  only,  most  recent 

use — physical  fitness 
Bldg.  T-2183 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number  219330499 
Status:  Unutilized 
Comment:  3000  sq.  ft  .  1  story  wood  frame. 

needs  rehab,  offsite  use  only,  most  n?cent 

use — stable 
Bldg.  T-6231 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  219330500 
Status:  Unutilized 

Comment:  600  sq.  ft..  1  stor\-  wood  frame,  off- 
site  use  only,  most  recent  use — firing  range 
Bldgs.  T-6232.  T-6236 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Numbers:  219330501-219330502 
Status:  Unutilized 
Comment:  401  sq.  ft.  ea.,  1  story  wood  frame. 

off-site  use  only,  most  recent  use — firing 

range 
Bldg.  T-2508 
Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
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LanaholdinK  Ajjonc  v  Aniiy 

Property  Numbar:  219330503 

Status:  Unutflizad 

Comment:  224  a^  ft..  1  itory  wnod  frame. 

needs  rehab.  ofT-site  use  only,  most  recent 

u!te  storage 

Hk%.  T-Zll 

Fort  Sam  Houston 

San  Antonio  C:o:  Bexar  TX  7*234-5000 

Landhoiding  Agency:  Army 

Property  Number:  2193401M 

Status:  Unutilized 

(>)mmaal:  22£4  tq.  tL.  l^ory  wood  frame. 

off  site  use  oniy.  moat  recant  ua*— 

instruction  bldg. 
HUi«.  T-1031 
Fort  Sam  liouston 

San  Antonio  Co  Bexar  TX  78234-5000 
Landhoiding  Agency  Army 
Property  Number:  218340185 
Status:  Unutilized 
Comment:  4720  aq.  tL.  2  Itory  wood  frame. 

(iff-site  use  only,  moat  recent  uae — photo 

Ub 
BU1((  T-112« 
Fori  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landhoiding  Agency:  Army 
Property  Number  218340186 
Status:  Unutilized 
Comment:  4720  sq.  ft..  2  flory  wood  fruM. 

needs  rehab.  ofT-site  use  ooly.  moat  ncant 

use— blood  doQor  center 

Bldg.  P-5802 

Fort  Sam  Houaton 

San  Antonio  Co  Bexar  TX  78234-5000 

Landhoiding  Agency:  Army 

Property  Numbw:  218340197 

Status:  Unutilized 

Comment:  1157  sq  ft^  1  story  wood  frame, 
off-site  use  only,  most  recent  use- 
warehouse 

Bldg.  a71.  Fort  Bliaa 

El  Paso.  TX.  El  Paso.  Zip.  79916 

Landhoiding  Agency:  Army 

Property  Number  210420455 

Status:  UautiUzed 

Comment:  3540  sq.  ft.,  1  story  wood,  needs 
rvpair.  most  recent  use — storage,  off-site 
use  only 

llldg  1 16V  Fort  Blias 

El  Piiao.  TX.  El  Paso.  Zip  79916 

I.andholding  Ajj^ncy:  Army 

Property  Number:  219420456 

Status:  Unutilized 

Comment  5263  aq.  ft..  1 -story  wood,  nireds 

repair,  most  recent  use— office,  off-site  use 

only 
Bldg  1675.  Fort  Bliss 
El  Poao.  TX.  El  Paso.  Zip  79«lt 
Landhoiding  Agency:  Amy 
Prtjperty  Number  219420457 
Status:  Unutilized 
Comment:  3674  sq.  it..  1-story  wood,  casds 

repair,  most  recent  use— office,  off-site  use 

only 
Hldg  4717.  Fort  Bliss 
El  Paso.  TX  £1  Paso.  Zip  79916 
LaiMlhuldiug  j^eacy:  AJmy 
Property  Number:  219420458 
Sidlus:  Unutilized 
Ciimment:  1081  sq.  ft.,  1  story  wood,  needs 

repair,  most  lacaol  use— office,  off-site  use 

only 


.rt.  Fort  Blii* 
rX.ElPaso.  Zip  79916 
Landhoiding  Agency:  Army 
Properly  Number:  219420459 
Status:  Unutilized 
Comment  999 «q.  ft .  l-«to«7  wood,  needs 

repair,  most  recent  tiee — etocage.  off-site 

use  only 
Bldg.  4719.  Fort  Bliss 
El  Pho,  TX.  El  Peeo.  Zip:  7*916- 
LmAnlorng  Agency  Aimy 
Property  Number:  2194204M 
Status:  Unutilized 
Comment:  519  sq.  ft .  1-story  waad.  fwa^ 

repair,  lasai  racaiH  um— Monga.  off-titt 

use  only. 
Bldg.  4103.  Fori  Hood 
Ft.  Hood.  TX.  Coryell.  Zip:  7»S44- 
Landholding  AHeanr:  Army 
Property  Number  2194204*3 
Status:  Unutilized 
Comment:  2535  sq.  ft.,  l-itory.  naadt  nhab. 

most  recent  use — storage.  «ff-aite  uee  only 

Bldg.  12S.  Pod  Hood 
Ft  Hood.  TX.  Bell.  Zip  7«»44- 
Landholding  Agency:  Amy 
Property  Number:  219410312 
Status:  Unutilired 

Caamnont  ZtWO  s^  ft.,  l-ftory,  needs  sehaW. 
most  recent  «»e— atorayi.  oS-tir*  tree  only 

Bldg.  132.  Fort  Hood 
Ft.  Hood.  TX.  Bell.  Zip:  76544- 
LandhaMing  A||aDcy  Anny 
Property  Number  219419313 
Status:  Unutilized 

Conunent:  2000  sq  ft  .  1-story,  needs  rehab, 
moat  recent  vse— stotage.  •ff.sile  use  only 

Bldg.  240.  Fort  Hood 

Ft  Hood.  TX.  Bell.  Zip:  76544- 

Landholding  Agency:  Army 

Property  NumtbM^  219410314 

Status:  Unutilized 

Comment:  2000  aq.  ft..  1-story,  needs  rehab, 

most  recent  use — storage. «ff-«ile  use  only 
Bldg.  315.  Fort  Hood 
Ft.  Hood.  TX.  Bell.  Zip:  76544- 
Landholding  Agency:  Army 
Property  Number:  219410315 
Status:  Unutilized 
Commant  2400  aq.  ft..  1-ctory.  needs  rehab 

most  recent  use— atarage.  off-sHe  use  only 

Bidg  316.  Fort  Hood 
Ft  Hood.  TX,  Bell,  Zip:  76544- 
[.^ndholding  Agency:  Army 
Propert>'  Number  219410316 
Status;  Unutilized 

Comment:  1500  sq.  ft..  l-stor>'.  needs  rehab, 
most  recent  use — storage,  off-^ite  use  only 

Bldg.  317.  Fort  Hood 

Ft   Hood.  TX.  Bell.  Zip  76544- 

l.andholding  Agency:  Army 

Property  Number  219410317 

Status  Unutilized 

C^jmment:  2000  »q.  ft..  1-Story,  needs  rehab. 

most  recent  use — storage,  off-site  use  only 
Bldg.  3436.  Fort  Hood 
Ft   Hood,  TX.  Bell.  Zip:  76544- 
landholding  Agency:  Army 
Property  Number:  21«410S?0 
Status:  Unutilized 
Comment:  1080  sq.  ft.,  1 -story,  needs  rehab. 

most  recent  nse — ftorage.  off-srte  use  only 

Bldg  3437.  Fort  Hood 

Ft  Hood.  TX.  Bell.  Zip:  76544- 


Landholding  Agency:  Amy 
Property  Number  219410321 
Status:  Unutilized 

Comment:  1080  sq.  ft..  1-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  4480.  Fort  Hood 

Ft.  Hood.  TX.  Bell.  Zip:  76544- 

Landholding  Agencr  Army 

Property  Number  219410322 

Status  Utiutiliaed 

Comment  Z160  aq.  ft..  l-<tory.  niaat  recimt 

use— stai»ga,  otf-ite  sua  amky. 
Bldg.  57028.  Fort  Hood 
Ft.  Hood.  TX.  Bell.  Zip:  76544- 
Landhoiding  Agency:  Anay 
Property  Number  219410323 
Status:  Unutilized 
Comment:  2798  sq.  ft..  1 -story,  needs  rehaV. 

most  recent  use — storage,  off-site  use  only. 

Hldg.  ^7029.  Fart  Hood 
Ft.  Hood,  TX.  Bell.  Zip:  76544- 
Landholding  Agency:  Army 
Property  Number  219410324 
Status:  Unutilixad 

Comment:  2798  sq.  ft..  1 -story,  needs  relub. 
most  recent  us»— 

Virginia 

Bldg  T-6015 

U  S  Army  Logistjca  Caster  ft  Fort  Lee 

Shop  Road 

Fort  Lee  Co:  Prince  George  VA  ZMOI- 

Land  hoi  ding  Agency:  Army 

Property  Number  219012376 

Status:  UautiJiaed 

Comment:  2124  sq.  ft.;  2  story;  most  recent 

use — barracks;  poor  condition,  needs  major 

rehab. 

WashiogtoB 

Reserve  Center.  Longview 
14  Port  Way 

Longview  Co:  Cowlitz  WA  98632 
Landhoiding  Agency:  Army 
Property  Number:  2i»3a03«8 
Status:  Unutilized 

Comment:  17304  aq.  ft..  1  story  Uaiaiai, 
facility. 

WiacoQsio 

Bldg  7174.  Fort  McCoy 

Ft.  Mc-Coy.  WI.  Monroe,  Zip:  54656- 

Landholding  Agency:  Army 

Property  Number:  219320372 

Status:  Underutilized 

Comment:  8466  sq.  ft..  l-«tor>-,  presence  oi 
asbestos,  needs  rehab,  nsed  intermirteBtly 
by  Army,  most  recent  use — gen  purpose 
warebouae. 

Btdf>  7176.  Fort  McC«^' 

Ft.  Mc-Coy.  VVl,  Monroe.  Zip:  54656- 

Landholding  Agency:  Array 

Property  Number  219320373 

Status:  Underablizad 

Comment:  541S  sq.  ft.,  l-slory.  prtisernce  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warcboBse. 

Bldg  7261.  Fort  MoCov 

Ft.  McCoy.  WI.  Monroe.  Zip:  54856- 

Landholding  Agency:  Army 

Property  Number  219320374 

Status:  Unutilized 

Comment:  4800  sq  ft..  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purjMse 
warehouse. 


ACtaaf 
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Bldg.  556  Fort  McCoy 

Ft.  McCoy,  WI.  Monroe.  Zip;  54656- 

Landholding  Agency:  Armv 

Property  Number  219320396 

Status;  Underutilized 

Comment;  3748  «q.  ft.  ea..  1-story,  presence 

of  asbestos,  needs  rehab,  trsed 

intermittently  by  Anny.  most  recent  use — 

unit  chapel. 
Bldg.  455.  Fort  McCoy 
Ft.  McCoy,  WI,  Monroe.  Zip:  54656- 
Landholding  Agency:  Army 
Property  Nun^er:  219320390 
Status:  Underutilised 
Comment:  2750  sq.  ft.,  1-story,  presenr*  of 

asbestos,  needs  rehab,  used  intermittently 

by  Army,  most  raoent  use — admin/supplj-. 

Land  (by  State) 
Kansas 

Parcel  1 

Fort  Leavenworth 

Combined  Arms  Center 

Fort  Learemvorth  Co:  Leavenworth  KS 

66027-5020 
Landhoiding  Agency:  Anny 
Property  Number  2190123U 
Status;  UnderutilizBd 
Comment;  14.4+  acres 
Parcel  3 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Ca  Leavenwonh  KS 

66027-5020 
I,andholding  Agency:  Army 
Property  Number;  219012336 
Status:  Underutilized 

Comment:  261«-  acres;  heavily  forrested:  no 
access  to  a  public  nght-of-way:  aeiected 
periods  are  resened  for  militar)7training 
exercises. 
Parcel  4 

Fort  Leavenworth 
Combined  Arras  Center 
Fort  Leavenworth  Co;  Lea>'envvorth  KS 

66027-5020 
Landhoiding  Agency:  Amy 
Property  Number  219012339 
Status;  Underutilized 

Comment:  24. 1  +  acres;  «eJ«cted  periods  arc 
resen-ed  for  military/  training  exercises; 
sleep/wooded  area 
Parcel  6 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
Location:  Extreme  north  east  comer  of 
installation  in  Flood  Plain  of  the  Missouri 
River. 
Landhoiding  i^genc}•:  Army 
Property  Number;  219012340 
Status:  Underutilized 
Comment:  1280  acres:  selected  periods  are 
resen-ed  for  military/  training  exerc  ises 
Parcel  F 

Fort  Leavenworth 
Combined  Arms  Center 
Fort  Leavenworth  Co:  Leavenworth  KS 

66027-5020 
l.andholding  Agency:  Army 
Property  Number  219012552 
Status;  Unutilized 

Comment:  33.4  acres:  area  is  land  locked; 
heavily  wooded:  periodic  flooding 


Minnesota 

Land 

Twin  Cities  Army  Aaununition  Plant 

New  Brighton  Co:  Ramsey  UN  55112- 

Landholding  Agency:  Army 

Property  Nun&er;  219120269 

Status:  Undra^tllized 

Comment:  Approx.  25  acres,  possible 

contamination,  secured  area  with  alternate 

access. 

Montana 


U,S.  Army  Reser\'e  Center 

Marcella  Avenue 

Lewistown  Co;  Fergus  MT 

Landhoiding  Agency:  Army 

Property  Number  21942nfJ09 

Status:  Unutilized 

Comment;  4.16  acres  of  bare  land. 

Nebraska 

60  acres  &  bldgs. 

Corahuslier  Army  Ammunition  Plant 

Grand  Island  Ox  Hall  N£  66303 

Landhoiding  Agency:  Army 

Property  Number:  219340220 

Status:  Unutilized 

Comment:  60  acres  of  land  and  structures 

(Bldg.  A14).  potential  utilities. 
Nevada 
Percel A 

Hawthorne  Army  Ammunition  Plant 
Hawthorne  Co;  Mineral  NT  89415- 
Location:  At  Foot  ofEastsm  slope  of  .Mount 
Grant  in  Wassuk  Range  &  S  VV  edge  of 
Walker  Lane, 
Landhoiding  Agency:  Anny 
Property  Number:  219012049 
Status:  Unutilized 

Conuneat:  160  acres,  road  and  utility 
easements,  !»  utility  hookup,  possible 
flooding  problem. 
Parcel  B 

Hawthorne  Anny  Ammunition  Plant 
Hawthorne  Co;  Mineral  NV  89415- 
Location:  At  foot  of  Eastern  slope  of  Mount 
Grant  in  Wassuk  Range  A  S  W.  edge  of 
Walker  Lane. 
Landhoiding  Agency:  Army 
Property  Number  21901205(6 
Status;  Unuiilized 

Comment:  1920  acres:  road  and  utllitv 
easements:  no  utility  hookup:  pos.<:iblf 
flooding  problem. 
Parcel  C 

Hawthorne  .\rmy  Ammunition  Plant 
Hawthorne  Co:  Mineral  NV  89415- 
Localion:  South-soathwe&t  of  Hawthorne 
along  HWAAP's  South  Magazine  Area  a! 
Western  edge  of  State  Route  359 
Landhoiding  Agency:  Army 
Property  Number:  219012057 
Status:  Unutilized 

Comment:  85  acres:  road  &  utility  easements, 
no  utility  hookup. 

Parte!  D 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co;  Mineral  NV  89415- 

Location:  South-southwest  of  Hawthorne 
along  HWAAPs  South  Magazine  Area  a: 
western  edge  of  State  Route  359 

Landhoiding  Agency;  Armv 

Property  Number  219012Cr5« 

Status;  Unutilized 

Comment:  955  acres;  road  &  utilitj 
easements:  no  trtility  hookup. 


Ohio 

5  acres 

Doan  U.S.  Army  Reserve  Center 

Portmonth  Co:  ScioKo  OH  45662 

Landhoiding  Agency:  Army 

Property  Number.  219320313 

Status:  Unutilized 

Comment;  5  acres  including  paved  roads, 

parking,  sidewalks,  etc. 
3  acres 

Hayes  U.S.  Array  Resene Center 
Fremont  Co;  Sandusky  OH  43420 
Landhoiding  Agenc)-;  Army 
Property  Number  219320316 
Status:  Unutilized 
C^.mment:  3  acres  including  paved  rciads, 

parking,  sidewalks,  etc. 

Tennessee 

Milan  Army  Ammunition  Plant 

Milan  Co:  CarroU  TN  383S8- 

Location:  Plant  boundary  in  the  northeast 

corner  of  the  plant  k  housing  area 
Landhoiding  Agency:  Army 
Property  Number  219010547 
Status:  Excess 
Comment;  17.2  acres:  right  of  emr>-  legal 

constraint.  • 

Holston  Army  Ammunitk>D  Plant 
Kingsport  Co:  Hawkins  TN  61299-6000 
Landhoiding  Agency:  Amiy 
Property  Number  219012338 
Status;  Unutilized 
Comment:  8  acres;  unimproved;  could 

prwide  access;  2  acres  imusable,  near 

explosives. 
Land 

.Milan  Army  Ammunition  Plant 
NE  comer  of  plant  &  housing  area 
Milan  Co:  Carroll  TN  38358 
Landhoiding  Agency:  Army 
Property  Nun^r  219240780 
Status;  Unutilized 
Comment:  17.2  acres,  secured  area  w' 

alternate  access,  most  recent  use — buffer 

zone. 

Te.xas 

Vacant  Land,  Fort  Sam  Houston 

All  of  Block  180O.  Portions  of  Blocks  1900. 

3100  and  3200 

San  Antonio  Co:  Bexar  TX  76234-5000 

Landhoiding  Agency;  Armv 

Property  NHimber;  219220438 

Status:  Unutilized 

Comment:  250.33  acres.  85%  located  in 

floodplain.  possibility  of  unexploded 

ordnance. 
Old  Camp  BulUs  Road 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  76234-5000 
Landhoiding  Agency:  Army 
Property  Number  219420461 
Status:  Unutilized 

Comment:  7.16  acres.  rv:ral  gravel  road. 
Camp  Bullis.  Tract  9 
Fort  Sam  Houston 

San  Antonio  Co:  Be.iar  TX  7B2  34-5000 
l.andholdiag  Agency:  Army 
Property  Number  219420462 
Comment:  01.07  acres  of  undeveloped  land. 

SuilablelJnavailable  Properties 
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buildiiifis  iby  btutcj 

Cniorgia 

Bldg.  T201.  Fort  Stewart 

Hinesville  Co:  Liberty  GA  31314 

Landholding  Agency;  Army 

Property  Numlwr  219420357 

Status:  Unutilized 

Comment:  2929  sq.  ft..  1  story  wood  frame, 
needs  repair,  moat  recent  use — offices,  off- 
site  use  only. 

Bldg.  704,  Fort  Stewart 

Hinesville  Co:  Lil)erty  GA  31314 

Landholding  Agency:  Army 

Property  Number:  219420364 

Status  Unutilized 

Comment;  2028  sq.  ft.,  1  story,  needs  major 
repair,  most  recent  use — admin. 

Maryland 

Bldgs  TMA4,  TMA5,  TM.\8,  TMA9 

Fort  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  2075S-5115 

Landholding  Agency:  Army 

Property  Number;  219320292 

Status:  Unutilized 

Comment:  approx.  800  sq  ft.  steel  plate, 

gravel  base  ammunition  storage  area,  fair 

condition. 

Nevada  ■ 

U.S.  Army  Reserve  Center 

685  East  Plumb  Lane 

Reno  Co;  Washoe  NV  89502 

Landholding  Agenc  .■;  Army 

Property  Number:  2.9340180 

Status:  Unutilized 

Comment:  11457  sq.  ft..  Reserve  Center  & 
2611  sq.  ft.  vehicle  repair  shop  on  4.29 
acres,  presence  of  asbestos,  1  story  each, 
perpetual  easement  for  road  right  of  way  50 
ft.  from  property. 

Texas 

Bldg.  P-2000.  Fort  Sam  Houston 
San  Antonio  Co;  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number:  219220389 
Status:  Underutilized 
Comment:  49542  sq.  ft  .  3  story  brii  k 
structure,  within  National  Landmark 
Historic  District. 
Bldg.  P-2001,  Fort  Sam  Houston 
San  Antonio  Co;  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number:  219220390 
Status;  Underutilized 
Comment:  16539  sq.  ft.,  4  story  brick 
structure,  within  National  Landmark 
Historic  District. 
Bldg.  P-2007.  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
Landholding  Agency:  Army 
Property  Number:  219220391 
Status:  Underutilized 
Comment  13058  sq.  f^..  4  stor>-  brick 
structure,  within  National  [landmark 
Historic  District. 
Bldg.  T-189.  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234 
landholding  Agency:  Army 
Property  Number:  219220402 
Status:  Underutilized 
Comment;  11949  sq.  ft..  4  story  brick 

structure,  within  National  Landmark 
I     Historic  Distrid,  p<jssible  lead 
I     contamination. 


Bldg.  T-2066,  Fort  Sam  Houston 

San  Antonio  Co;  Bexar  TX  78234 

Landholding  Agency:  Army 

Property  Number;  219220424 

Status;  Underutilized 

Comment:  4720  sq.  ft.,  1  story  wood 
structure,  within  National  Landmark 
Historic  District,  possible  asl>estos. 

Virginia 

Bldg.  T3004.  Fort  Pickett 

Blackstone,  VA,  Nottoway,  Zip:  23824- 

Landholding  Agency:  Army 

Property  Number;  219310317 

Status:  Unutilized 

Comment;  2350  sq.  f^.,  1-story  wood  frame, 

needs  repair,  most  recent  use— clinic. 
Bldgs.  T3022— T3024  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310318-219310320 
Status:  Unutilized 

Comment:  5310  sq.  ft.  each,  2-story  wood 
frame,  needs  repair,  most  recent  use — 
barracks. 
Bldg.  T3026,  Fort  Pickett 
Blackstone,  VA.  Nottoway,  Zip:  23824- 
Landholding  Agency;  Army 
Property  Number:  219310321 
Status;  Unutilized 

Comment:  3550  sq.  ft..  1-story  wood  frame, 
needs  repair,  most  recent  use — dining 
room. 
Bldg.  T3025,  T3040-T3041.  T3049-T3050 

Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers:  219310322-219310326 
Status:  Unutilized 

Comment:  2950  sq.  ft.  each,  1-story  wood 
frame,  needs  repair,  most  recent  use — 
dining  room. 
Bldgs.  T3029-T3030,  T3O37-T3039,  T3042- 
T3048,  T3051-T3054,  T3027-T3028  Fort 
Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
Landholding  Agency:  Army 
Property  Numbers;  219310327-219310344 
Status:  Unutilized 

Conunent:  5310  sq.  ft.  each,  2-story  wood 
frame,  needs  repair,  most  recent  use — 
barracks. 
Bldgs.  T3031-T3036.  T3057  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824- 
L,andholding  Agency:  Army 
Property  Numbers:  21931034S-219310351 
Status;  Unutilized 

Comment:  2987  sq.  ft.  each,  1 -story  wood 
frame,  needs  repair,  most  recent  use — 
admin. /supply. 
Bldg.  T3055,  Fort  Pickett 
Blackstone,  VA,  Nottoway,  Zip:  23824 
landholding  Agency:  Army 
Property  Number  219310352 
Status;  Unutilized 

Comment:  2488  sq.  ft  .  1-story  wood  frame, 
needs  repair,  most  re<:cnt  use — admin./ 
supply. 
Bldg.  TT3001,  Fort  Pickett 
Blackstone,  VA.  Nottoway.  Zip:  23824- 
Landholdmg  Agency:  Army 
Property  Number;  219310353 
Status;  Unutilized 

Comment;  3302  sq.  ft.,  1-story  wood  frame, 
most  recent  use— chapel. 


Bldg.  TA3002,  Fort  Pickett 

Blackstone,  VA,  Nottoway,  Zip:  23824- 

Landholding  Agency;  Army 

Property  Number:  219310354 

Status;  Unutilized 

Comment:  360  sq.  ft..  1-story  wood  frame, 

most  recent  use— clinic. 
Bldg.  178,  Fort  Monroe 
Ft.  Monroe,  VA  23651 
Landholding  Agency;  Army 
Property  Number;  219320357 
Status:  Unutilized 

Comment:  1470  sq.  ft.,  1  story,  need  repairs, 
most  recent  use  entomology  facility,  off- 
site  use  only. 
Quarters  19201  &  19209 
Fort  Lee  Co;  Prince  George  VA  23801 
Landholding  Agency;  Army 
Property  Number:  219410365 
Status;  Unutilized 

Comment:  8370  sq.  ft.  ea.,  2  story  family 
quarters  with  6  units  each,  off-site  use 
only. 
Quarters  19202,  19204,  19206,  19208,  19211 

&  19213 
Fort  Lee  Co:  Prince  George  VA  23801 
Landholding  Agency:  Army 
Property  Number:  219410366 
Status:  Unutilized 

Comment:  8404  sq.  ft.  ea.,  2  story  family 
quarters  with  6  units  each,  off-site  use 
only. 
Quarters  19203,  19205, 19207 
Fort  Lee  Co:  Prince  George  VA  23801 
Landholding  Agency;  Army 
Property  Number:  219410367 
Status:  Unutilized 

Comment:  9416  sq.  ft.  ea.,  2  story  family 
quarters  with  8  units  each,  off-site  use 
only. 
Quarters  19210,  19214 
Fort  Lee  Co;  Prince  George  VA  23801 
Landholding  Agency:  Army 
Property  Number:  219410368 
Status;  Unutilized 

Comment:  7084  sq.  ft.  ea.,  2  story  family 
quarters  with  6  units  each,  off-site  use 
only. 
Quarters  19212 

Fort  Lee  Co;  Prince  George  VA  23801 
Landholding  Agency:  Army 
Property  Number:  219410369 
Status:  Unutilized 

Comment;  14098  sq  ft.,  2  story  family 
quarters  with  12  units,  off-site  use  only. 

Land  (by  State) 

New  Jersey 

Land — Camp  Kilmer 

Plainfield  Avenue 

Edison  Co;  Middlesex  NJ  08817 

Landholding  Agency;  Army 

Property  number;  219230358 

Status:  Underutilized 

Comment:  approx.  10  acres  in  the  southwest 

comer  of  site,  most  recent  use — reserve 

training,  wooded  area. 

SuitableH'D  Be  Excessed 

Buildings  (by  State) 

Maryland 

Bldg.  101 

Walter  Reed  Army  Medical  Center 

KoresI  Glen  Section 


Sih  er  Spring  Co:  Montgomery  MD  2091O- 

Landholding  .^gency:  Army 

Property  Number  219012678 

Status:  Underutilized 

Comment:  18438  sq.  ft.;  needs  rehab;  possible 

asbestos;  building  listed  on  National 

Historic  Register. 
Bldg.  104 

Walter  Reed  Army  Medjtai  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomery  MD  20910- 
Landholdiog  Agency:  Army 
Property  Number  219012679 
Status;  Underutilized 
Comment;  1249S  sq.  ft;  needs  rehab;  possible 

asbestos;  building  listed  on  National 

Historic  Register. 
Bldg.  107 

Walter  Reed  Army  Medical  Center 
Forest  Glen  Section 

Silver  Spring  Co:  Montgomer>'  MD  20910- 
Landholding  Ageocy:  Army 
Property  Number  219012680 
Status:  Unutilized 
Comment:  4107  sq.  ft.;  possibie  structural 

deficiencies;  possible  asbestos;  historic 

property. 

Bldg.  120 

Walter  Reed  Ariny  Medicai  Center 

Forest  Glen  Section 

Silver  Spring  Co:  Montgan)er>'  MD  2091O- 

Landholding  .\gency:  Army 

Property  Number  219012661 

Status;  Underutilized 

Comment:  2442  sq.  ft.:  possible  .structural 

deficiencies;  possible  asbestos;  historic 

property. 

Land  Iby  State} 

Texas 

Land-Saginaw  Army  Aircraft  Plant 
Saginaw  Co;  Tarrant  TX  76070 
Landhaiding  Agency:  Army 
Property  Number  219014814 
Status:  Unutilized 

Comment:  43.0S  acres,  incluftes  buildirjgs/ 
structures/ parking  and  airstrip. 


Unsuitable  IVoperties 

Buildings  (by  State! 

Alabama 

77  Bldgs. 

Redstonei^.'-senal 

Redstone  .\rseral  Co:  .Sfladison  AL  35898- 

Landhokiing  Agency;  Army 

Property  Number;  219014000.  219014009. 

219014012.  219014O15-21«W14O51. 

219014057.  219014060.  2190142*2. 

219110109,  2 1912024 7-2191202S0. 

219230190.  219330OO1-2193JO0O2. 

219430265-219430290 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  T00862 
Fort  McClellan 

Off  21st  Street  between  2nd  &  3rd  Avenue 
Fort  McCieUfiB  Co;  Odhoun  AL  9020^-5000 
landholding  Agency:  Army 
Property  Number:  219130019 
Status;  L'nutilized 
Reason:  Extensiva  detM-ioralion. 
Two  Bedroom  ApL 
\nniston  Army  Depot 
Wherry  Houssag— Terrace  Homes  Ap« 


.'Vnniston  Co:  Calixmn  AL  36201- 

Landholding  Agency:  Array 

Property  Number:  21913O108 

Status:  Excess 

Reason:  Extensive  deterioralion 

30  Bldgs.,  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362 

Landhokiing  Agency;  Army 

Property  Number;  219230341-219220344. 

219310016,  219320001,  219330003- 

219330010,  219340114, 219340116- 

219340118,  219340120.219340122- 

219340126,  219410016-219410019. 

219410022-219410023. 21943026O- 

219430264 
Status;  Unutilized 
Reason;  Extensive  deterioralion. 
Bldgs.  25203,  252O5-2S207.  25209,  25501. 

25503,  25505,  25507,  25510,29101.  29103- 

29109 
Fort  Rucker 
Stagefield  Areas 

Ft.  Rucker  Co:  Dale  AL  3D362-5138 
Landholding  Agency:  Army 
Properly  Number  219410020-219410021. 

219410024 
Status:  Unutilized 
Reason:  Secui^ed  area 
27  Bldgs. 

Phosphate  Development  Works 
Muscle  Shoals  Co:  Colbert  AL  3;>e60-1010 
Landholding  Agency:  Army 
Property  Number  219i20789-219220815 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
14  Bldgs.,  Fort  McCleilan 
Ft.  McCleMan  Co:  Calhoun  AL  36205-5000 
Landholding  Agency:  Army 
Propert>- Number:  219410001,  219410003- 

219410004,  219410011-219410014. 

219420125-219420131 
Status:  Unutiiiaed 
Reason:  Extensive  deterioratioa. 
Bldg.  402-C 

Alabama  Army  .Ammunition  Plant 
Childersburg  Co;  Talladega  AL  35044 
Landholding  Agency:  Army 
Property  Number:  219420124 
Status;  Unutilized 
Reason:  Secured  Area. 

.Maska 

16  Bldgs. 

Fort  Greely 

Ft.  Greely'AK99790- 

Landholding  Agency:  Army 

Property  Number  219210124-219210125. 

219220319-219220332 
Stains:  L'nutilized 
Reason:  Extensive  deterioration. 
10  Bldgs.,  Fort  Wainwright 
Ft.  WainwTight  Co;  Fairbanks  AK  99505 
I-andholding  Agency:  Armv 
Property  Number;  219230163-219230184. 

219410025-219410032 
Status:  Unutilized 
Reason:  Extensi've  deterioration.{.Some  are  in 

a  secured  area.) 
Bldg.  1144.  Fort  Wainwright 
Ft.  WainwTight  Co:  Fairbanks/North  AK 

99703 
Landholding  .Vgency:  Army 
Property  Numfcir:  219240273 
Status:  Unutilized 
Reason:  Secured  Area.  Within  airport  runviay 

clear  zone. 


Bldgs.  5001,  5002,  Fort  Wainwright 
Ft.  WainwTight  Co;  Fairbanks,'North  AK 

99703 
Landholding  Agency;  Army 
Property  Number  219240274-219240275 
Status:  Unutilized 
Reason:  Secured  area.  Floodway. 
Bldg.  1501.  Fort  Greely 
Ft.  Greely  AK  99505 
Landholding  Agency:  Anny 
Property  Number  219240327 
Status:  Unutiliaed 
Reason:  Secured  Area. 
Sullivan  Roadhouse,  Fort  Greely 
Ft.  Greely  AK 

Landholding  Agency;  Army 
Property  Number  219430291 
Status:  Unutilized 
Reason:  Extensive  detenoration. 
Arizona 

32  Bldgs. 

Navajo  Depot  Activity 

Bellemont  Co;  Coconino  AZ  86015- 

Location:  12  m.iles  west  of  Flagstaff.  .Arizona 

on  1-40. 
Landholding  Agency:  Army 
Property  Number  219014560-219014591 
Status:  Underutilized 
Reason:  Secured  Area. 

10  properties;  753  earth  covered  igloos:  abow 

ground  standard  megazines 
,\avajo  Depot  Activity 
Bellemont  Co:  Coconino  AZ  86015- 
Location;  12  miles  west  of  Flagstaff.  .Arizona 

on  1-40. 
Landholdirjg  Agency:  Army 
Property  Number  219014592-219014601 
Status:  Underutilized 
Reason:  Secured  Area. 
9  Bldgs. 

.Navajo  Depot  .Activity 
Bellemont  Co;  Coconino  AZ  86015-5000 
Location:  12  miles  west  of  Flagstaff  on  1-40 
Landholding  Agency;  Army 
Propert>'  Number  219030273-219O302r4, 

219120175-219120181 
Status:  L'irutiLized 
Reason;  Secured  Area. 
Bldgs.  84001.6S0S4 
Fort  Huachuca 
Sierra  Vista  Co:  Cochise  AZ 

85635Landhoiding  Agency.  Army 
Property  Number  21921O017,  219430.115 
Status:  Excess 

Reason:  Extensive  deterioration. 
Bldgs.  T-2005,  T-2006.  S-2085,  S-60-8 
Yuma  Proving  Cfound 
Yuma  Co;  Yuma/LaPaz  AZ  85365-9104 
t-andhoWii^  Agency;  Anny 
Property  Number  219320009-219320010. 

21933O02O-219330021 
Status:  Unutilized 
Reason;  Extensive  deterioration.  (Some  are  in 

a  secured  area.) 

.\rkansas 

Fort  Smith  USAR  Center 
Fort  Smith 
1218  South  A  Street 
Fort  Smith  Co;  Sebastian  AK  72901- 
Landholding  Agenrj':  Army 
PTpf)erty  Number  219014928 
Status:  Unutilized 

Reason:  Within  2000  h.  of  flamiBa(>]e  or 
explosive  ma'"ritl. 
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Army  Reserve  Center 

Hwy  79  North 

Camden  Co:  Calhoun  AR  71701-3415 

Landholding  Agency:  Army 

Property  Number:  219220345 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

97  BIdgs.  Fort  Chaffee 

Ft.  Chaffee  Co;  Sebastian  AR  72905-5000 

Landholding  Agency:  Army 

Property  Number:  219340023-219340090. 

219420132-219420137,  219430292- 

219430314 
Status:  Unutilized 
Reason:  Secured  area.  (Most  are  extensively 

deteriorated.) 

5  BIdgs. 

Pine  Bluff  Arsenal 

Pine  Bluff  C:o:  lefferson  AR  71602-9500 
Landholding  Agency:  Army 
Property  Number:  219420138-219420142 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration. 

California 

BIdgs.  P-177.  P-178.  325,  S-308.  S-308A.  T- 

308B 
Fort  Hunter  Liggett 
Jolon  Co:  Monterey  C\  93928- 
Landholding  Agency:  Army 
Property  Number:  219012414-219012415. 

219012600. 219240284-219240285. 

219240287 
Status:  Unutilized 
Reason  Within  2000  ft.  of  (lammjble  or 

explosive  material.  (Some  are  in  a  secured 

area.) 
BIdg  18 

Riverbank  Army  Ammunition  Plant 
5300  Claus  Road 

Riverbank  Co:  Stanislaus  CA  953B7- 
Landholding  Agency:  Army 
Property  Number:  219012554 
Status:  Unutilized 
RfHSon  Within  2000  ft  of  flammable  or 

explosive  material,  Secured  Area. 
11  BIdgs..  Nos.  2-8.  156.  1.  120.  181 
Riverbank  Army  Ammunition  Plant 
Riverbank  Co:  Stanislaus  CA  95367- 
Landholding  Agency:  Army 
Property  Number  219013582-219013588. 

219013590.  219240444-21924044(» 
Status:  Underutilized 
Reason:  Secured  Area. 

9  BIdgs. 

Oakland  Army  Base 

Oakland  Co:  Alameda  CA  94626-5000 

Landholding  Agency;  Army 

Property  Number:  219O13903-219OU9O6, 

219120051.  219340008-219340011 
Status;  Unutilized 
Reason:  Secured  Area.  (Some  are  extensively 

deteriorated.) 
BIdgs.  S-lOa.  S-290 
Sharpe  Army  Depwt 
Lathrop  Co;  San  loaquin  CA  95331- 
Landholding  Agency  Army 
Property  Number:  219014290.  219230179 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldg  S-184 
Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928- 
Landholding  Agency;  Army 


Property  Number:  219014602 
Status:  Underutilized 
Reason;  Secured  Area. 
12  BIdgs. 

Sierra  Army  Depot 
HerlongCo:  Lassen  CA  96113- 
I.andholding  Agency:  Army 
Property  Number  219014713-219014717. 

219014719-219014721. 219230181, 

219320012 
Status;  Unutilized 
Reason:  Secured  Area. 
Bldg  P-88 
Sierra  Army  Depot 
Road  Oil  Storage 
HerlongCo:  lessen  CA  96113- 
Landholding  Agency:  Army 
Property  Number:  219014707 
Status:  Unutilized 
Reason:  Oil  Storage  Tank. 

BIdgs.  173.  177 

Roth  Road— Sharpe  Army  Dc-pot 

lathrop  Co:  San  Joaquin  CA 

landholding  Agency:  Army 

Property  Number:  219014940-219014941 

Status:  Unutilized 

Reason:  Secured  Area. 

BIdgs.  13. 171,  178  Riverbank  Ammun  Plant 

5300  Claus  Road 

Riverbank  Co;  Stanislaus  CA  95367- 

Landholding  Agency;  Army 

Property  Number:  219120162-219120164 

Status:  Underutilized 

Reason:  Secured  Area. 

4  BIdgs.,  Sharpe  Site 

lathrop  Co:  San  Joaquin  CA  95331- 

Landholding  Agency;  Army 

Property  Number;  219240152-219240155 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  T-187.  Fort  Hunter  Liggett 

Ft.  Hunter  Liggett  Co:  Monterey  CA  93928 

Landholding  Agency;  Army 

Property  Number:  219240321 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration. 
BIdgs.  25.  36.  224.  257,  Tracy  Facility 
Tracy  Co:  San  joaquin  CA  95376 
landholding  Agency;  Army 
Property  Number:  219330022-219330025 
Status:  Unutilized 
Reason;  Secured  Area. 
10  BIdgs.,  Fort  Irnin 
Ft.  Irwin  Co;  San  Bernardino  CA  92310 
Landholding  Agency:  Army 
Property  Number;  21933002&-219330035 
Status;  Unutilized 
Reason;  Secured  Area,  Extensive 

Deterioration. 

23  BIdgs. 

DDDRW  Sharpe  Facility 

Tracy  Co:  San  Joaquin  CA  95331 

Landholding  Agency;  Army 

Property  Number:  219430017-219430039. 

219430317 
Status:  Unutilized 
Reason;  Secured  Area. 
US  Army  Reserve  Center 
Rio  Vista  Co;  Sonoma  CA  94571 
Landholding  Agency:  Army 
Property  Number:  219430316 
Status:  Unutilized 
Reason:  Floodway. 


Colorado 

70  BIdgs. 

Pueblo  Army  Depot 

Pueblo  Co;  Pueblo  CO  81001- 

Location:  14  miles  East  of  Pueblo  City  on 
Highway  50 

Landholding  Agency;  Army 

Property  Number:  219012209.  219012211, 
219012214.  219012216.  219012221. 
219012223-219012224.  219012226- 
219012228,  219012230-219012231, 
219012233,  219012235-219012237, 
219012239-219012257. 219012260- 
219012275.  219012287,  21901229O- 
219012298.  219012300,  219012743, 
219012745.  219012747-219012748. 
219120058-219120061 

Status;  Unutilized 

Reason:  Secured  Area. 

26  BIdgs..  Pueblo  Depot  Activity 

Pueblo  CO  81001 

Landholding  Agency:  Army 

Property  Number:  219240466-219240482 

Status:  Unutilized 

Reason;  Secured  Area,  Extensive 
deterioration. 

BIdgs.  T-317.  T-412,  431,  433 

Rocky  Mountain  Arsenal 

Commerce  Co:  Adams  CO  80022-2180 

Landholding  Agency;  Army 

Property  Number  219320013-219320016 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 
Extensive  deterioration. 

Bldg.  230 

Fitzsimons  Army  Medical  Center 

Aurora  Co;  Adams  CO  80045-5001 

Landholding  Agency:  Army 

Property  Number;  219330036 

Status;  Unutilized 

Reason;  Secured  Area 

BIdgs.  T-2741.  T-2742,  T-2743,  T-2744.  T- 

2745.  T-200 
Fort  Carson 

Colorado  Springs  Co;  El  Paso  CO  8091 3 
Landholding  Agency;  Army 
Property  Number:  219410033-219410037. 

219420143 
Status;  Unutilized 
Reason:  Extensive  deterioration. 

Georgia 

Fort  Stewart  •» 

Sewage  Treatment  Plant 

Ft.  Stewart  Co:  Hinesville  GA  31314- 

l^ndholding  Agency:  Army 

Property  Number:  219013922 

Status:  Unutilized 

Reason:  Sewage  treatment. 

Facility  12304 

Fort  Gordon 

Augusta  Co:  Richmond  GA  30905- 

l^ocation;  Located  off  Lane  Avenue 

Landholding  Agency:  Army 

Property  Number;  219014787 

Status;  Unutilized 

Reason:  Wheeled  vehicle  grease/inspection 

rack. 
116  BIdgs. 
Fort  Gordon 

Augusta  Co;  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219220269,  219220279. 

219220281.  219220293.  219320020. 


219320026-219320029.  219330050- 
219330060,  219410038-219410131, 
219420144-219420145 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
BIdgs.  11726-11727 
Fort  Gordon 

Augusta  Co;  Richmond  GA  30905- 
Landholding  Agency:  Army 
Property  Number:  219210138-219210139 
Status:  Unutilized 
Reason:  Secured  Area. 
4  BIdgs.,  Fort  Benning 
Ft.  Benning  Co:  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number:  219220334-219220337 
Status:  Unutilized 
Reason;  Detached  lavatory. 
Bldg.  1673.  Fort  Benning 
Ft.  Benning  Co;  Muscogee  GA  31905 
Landholding  Agency:  Army 
Property  Number:  219220742 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
9  BIdgs. 
Fort  Gillem 

Forest  Park  Co;  Cla>1on  GA  30050 
Landholding  Agency:  Army 
Property  Number:  219310091,  219310093- 
219310094,  219310098-219310099, 
219310105,  219310107,  219320030, 
219320033 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
18  BIdgs.,  Fort  Stewart 
Hinesville  Co:  Liberty  GA  31314 
Landholding  Agency:  Army 
Property  Number:  219330041-219330043, 

219420155-219420169 
Status;  Unutilized 
Reason:  Extensive  Deterioration. 
16  BIdgs.,  Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409 
Landholding  Agency:  Army 
Property  Number:  219420146-219420153, 

219430318-219430325 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Hawaii 

PU-01,  02,  03.  04.  05,  06,  07,  08,  09.  10. 11 

Schofield  Barracks 

Kolekole  Pass  Road 

Wahiawa  Co;  Wahiawa  HI  96786 

Landholding  Agency:  Army 

Property  Number:  219014836-219014837 

Status:  Unutilized 

Reason:  Secured  Area. 

P-3384  East  Range 

Schofield  Barracks 

East  Range  Road 

Wahiawa  Co;  Wahiawa  HI  96786 

Landholding  Agency:  Army 

Property  Number:  219030361 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  T-1510,  Fort  Shafter 

Honolulu  Co:  Honolulu  HI  96819 

Landholding  Agency:  Army 

Property  Number:  219320035 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdgs.  754-C.  P-1519  A/B  Schofield  Barmcks 

Wahiawa  Co;  Wahiawa  HI  96786 

Landholding  Agency;  Array 


Property  Number:  219320034,  219420154 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Illinois 

609  BIdgs.  and  Groups 

Joliet  Army  Ammunition  Plant 
Joliet  Co;  Will  IL  60436 
Landholding  Agency:  Army 

Property  Number:  219010153-219010317, 
219010319-219010407.  219010409- 
219010413,  219010415-219010439, 
219011750-219011879,  219011881- 
219011908,  219012331,  219013076- 
219013138,  219014722-219014781, 
219030277-219030278,  219040354. 
219140441-219140446. 219210146, 
219240457-219240465,  219330062- 
219330094 

Status:  Unutilized 

Reason;  Secured  Area;  many  within  2000  ft. 
of  flammable  or  explosive  materials;  some 
within  floodway. 

Bldg.  725 

Fort  Sheridan 

Highwood  Co:  Lake  IL  60037-5000 

Landholding  Agency:  Army 

Property  Number:  219013769 

Status:  Underutilized 

Reason;  Secured  Area. 

BIdgs.  58,  59  and  72,  69,  64,  105 

Rock  Island  Arsenal 

Rock  Island  Co:  Rock  Island  IL  61299-5000 

Landholding  Agency:  Army 

Property  Number:  219110104-219110108 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  133,  Rock  Island  Arsenal 

Gillespie  Avenue 

Rock  Island  Co:  Rock  Island  IL  61299 

Landholding  Agency:  Army 

Property  Number  219210100 

Status:  Underutilized 

Reason:  Extensive  deterioration. 

13  BIdgs.  Savanna  Army  Depot  Activity 

Savanna  Co:  Carroll  IL  61074 

Landholding  Agency:  Army 

Property  Number:  219230126-219230127, 
219430326-219430335,  219430397 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

BIdgs.  103,114,417 

Charles  Melvin  Price  Support  Center 

Granite  City  Co:  Madison  IL  62040 

Landholding  Agency:  Army 

Property  Number;  219420182-219420184 

Status:  Unutilized 

Reason:  Secured  Area,  Extensive 
deterioration. 

Indiana 

258  BIdgs. 

Indiana  Army  Ammunition  Plant  (INAAP) 

Charlestown  Co:  Clark  IN  47111- 

Landholding  Agency:  Army 

Property  Number:  219010913-219010920, 
219010924-219010936.  219010952. 
219010955,  219010957,  219010959- 
219010960,  219010962-219010964, 
219010966-219010967,  219010969- 
219010970,  219011449,  219011454. 
219011456-219011457,  219011459- 
219011464,  219013764,  219013848. 
219014608-219014653.  219014655- 
219014661.  219014663-  219014683. 
219030315,  219120168-219120171, 


219140425-219140440,219210152- 
219210155, 219230034-219230037, 
219320036-219320111,  219420170- 
219420181 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  (Most  are  within  a 
secured  area.) 

61  BIdgs. 

Newport  Army  Ammunition  Plant 

Newport  Co:  Vermillion  IN  47966- 

Landholding  Agency:  Army 

Property  Number  219011584,  21901158l>- 

219011587,219011539-219011590. 

219011592-219011627,  219011629- 

219011636,  219011638-  219011641, 

219210149-219210151, 219220220. 

219230032-219230033. 219430336- 

219430338 
Status:  Unutilized 
Reason;  Secured  Area. 
2  BIdgs. 

Atterbur>-  Reserve  Forces  Training  Area 
Edinburgh  Co:  Johnson  IN  46124-1096 
Landholding  Agencv':  Army 
Projjerty  Number:  219230030-219230031 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  2635.  Indiana  Army  Ammunition  Plant 
CharlestowTi  Co:  Clark  IN  47111 
Landholding  Agency:  Army 
Property  .Number:  219240322 
Status;  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 

Iowa 

46  BIdgs. 

Iowa  .'^rmy  Ammunition  Plant 

Middletown  Co;  Des  Moines  LA  52638- 

Landholding  Agency:  Army 

Property  Number:  219012605-219012607, 

219012609,  219012611,  219012613, 

219012615.  219012620.  219012622. 

219012624.  219013706-219013738. 

219120172-219120174 
Status:  Unutilized 
Reason:  Secured  Area.  (Some  are  within  2000 

ft.  of  flammable  or  explosive  material.) 
28  BIdgs..  Iowa  Army  Ammunition  Plant 
Middletown  Co;  Des  Moines  LA  52638 
Landholding  Agency:  Army 
Property  Number:  219230005-219230029, 

219310017,  219330061,  219340091 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
Kansas 
37  Bidgs. 

Kansas  Army  Ammunition  Plant 
Production  Area 
Parsons  Co;  Labette  KS  67357- 
Landholding  Agency;  Army 
Property  Number  219011909-219011945 
Status;  Unutilized 
Reason:  Secuied  Area.  (Most  are  within  2000 

ft.  of  flammable  or  explosive  material.) 
222  BIdgs. 

Sunflower  Army  Ammunition  Plant 
35425  W.  103rd  Street 
DeSoto  Co;  Johnson  KS  66018- 
Landholding  Agency;  Army 
Property  Number  219040039,  219040045, 
219040048-219040051,  219040053, 
219040055,  219040063-219040067, 
219040072-219040080.  219040086- 
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219040099.  219040102.  219040111- 
219040112.  2190401  l»-219O401 19. 
219040121-219040124,  219040126. 
219040128-219040133.  219040136- 
219040137. 219040139-219040140. 
219040143.  219O40149-219O4O1M. 
219040156. 219040160-219040165, 
219040168-219040170.  219O40180, 
219040182-219040185,  219040190- 
219040191.  219040202,  21904tl205- 
219040207, 219040208,  219040210- 
219040221. 219040234-219040239, 
219040241-219040254,  219040256- 
219040257. 219040260.  219040262- 
219040267, 219040270-219040279, 
219040282-219040319,  219040321- 
219040323.  219040325-219040327. 
219040330-219040335.  219040349. 
219040353. 219110073.  219140569- 
219140577. 219140580-219140591. 
219140594.  219140599-219140601, 
219140606-219140612.  219420185- 
219420187 

Status:  Unutilized 

Keason:  Withia  2000  ft.  of  flammable  or 
explosive  material.  Floodway.  S*cur«d 
Area. 

21  Bldgs. 

Sunflower  Armv  Ammunition  Plant 

35425  W.  103rd  Street 

[)eSolo  Co:  Johnson  KS  66018- 

Landholding  Agenqr;  Array 

Property  Number  219040007-219040008. 
219040010-219040012,  219O40014- 
219040027, 219040030-219040031 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  FloodM'ay. 

9  Bldgs. 

Fort  Riley 

Ft.  Riley  Co:  Geary  KS  66442- 

Landholding  Agency:  Army 

Property  Number:  219240032.  219240080. 

219310207.  219410132.  21942018ft- 

219420191,219430040-219430041 
Status:  Unutilized 
Reason:  Extensive  deterioratioo. 
11  Latrines 

Sunflower  Army  Ammunition  Plant 
35425  West  103rd 
Desoto  Co:  Johnson  KS  66018- 
Landholding  Agency:  Army 
Property  Number  219140578-219140579. 

219140593.  219140595-219140598. 

219140602-219140605 
Status:  Unutilized 
Reason:  Detached  Latrine. 
226  Bldgs  ,  Sunflower  Army  Ammunition 

Plant 
DeSoto  Co  lohnsoo  KS  66018 
l.andholding  Agency:  Army 
Propertv  Number  219240333-219240437, 

219340001-219340007 
Status:  Unutilized 
Reason  Secured  Area,  Within  2000  ft  of 

flanunabJ«  or  explosive  material.  Extensive 

deterwration. 

kentutky 

BIdg  126 

Lexington-Blue  Grass  Army  Depot 
Lexington  Co:  Fayette  KY  40511- 
I.ocation:  12  miles  northeast  of  Lexington, 

Kentucky. 
Landhotding  Agency:  Army 
Property  Number.  219011661 


Status:  Unutilized 

Reason:  Secured  Area.  Sewage  treatment 

facility. 

Bldg.  12 

Lexington — Blue  Grass  Army  Dep>ot 
Lexington  Co:  Fayette  KY  40511- 
Location:  12  miles  Northeast  of  Lexington 

Kentucky. 
Landholding  Agency:  Army 
Property  Number  219011663 
Status:  Unutilized 
Reason:  Industrial  waste  treatment  plant. 

7  Bldgs..  Port  Knox 

Ft  Knox  Co:  Hardin  KY  40121- 

Landholding  Agency:  Army 

Property  Number  219320113-219320115. 

219320121,  219320132-219320133, 

219410146 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
44  Bldgs..  Fort  Campbell 
Ft.  Campbell  Co:  Christian  KY  42223 
Landholding  Agency;  Army 
Property  Number:  219320138.  219340242- 

219340253. 219410133-219410144. 

219420192.  219420194.  219430042- 

219430058 
Status:  Unutilized 
Reason:  Extensive  deterioration.  (Some  are  in 

a  secured  area.) 

Louisiana 

42  Bldgs. 

Ixiuisiana  Army  Ammunition  Plant 

Doylin  Co:  Webster  LA  71023- 

Landholding  Agency:  Army 

Property  Number:  2 1901 1668-2 1901 1670. 
219011700,  219011714-219011716. 
219011735-219011737,  219012112. 
219013571-219013572,  219013863- 
219013869,  219110124,  219110127, 
219110131,  219110135-219110136. 
219120290.  219240137-219240150. 
219420330-219420332 

Status:  Unutilized 

Reason:  Secured  Area  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material) 
(Some  are  extensively  d<^eriorated) 

Staff  Residences 

Louisiana  Army  Ammunition  Plant 

Doyline  Co:  Webster  LA  71023- 

Landholding  Agency;  Army 

Property  Number  219120284-219120288 

Status:  Excess 

Reason:  Secured  Area. 

10  Bldgs..  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459-7100 

Landholding  Agency;  Army 

Property  Number  219320282,  219340105- 

219340111. 219430339-219430340 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Maryland 

56  Bldgs. 

Aberdeen  Proving  Ground 

Aberdeen  City  Co:  Harford  .VID  21005-5001 

Landholding  Agency;  Army 

Property  Number:  219011406-219011417, 
219012608,  219012610.  219012612. 
219012614.  219012616-219012617. 
219012619.  219012623.  219012625- 
219012629. 219012631.  219012633- 
219012635,  219012637-219012642. 
219012645-219012651.  219012655- 
219012664. 219013773.  219014711- 


219014712. 219030316.  219110140. 
219240329 

Status:  Unutilized 

Reason:  Most  are  in  a  secured  area.  (Some  ar^ 
within  2000  ft.  of  flammable  or  explosive 
material)  (Some  are  in  a  floodway) 

Bldg.  1958 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  219014789 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldg.  10401 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Harford  Co;  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219110138 

Status:  Unutilized 

Reason;  Sewage  treatment  plant. 

Bldg.  10402 

Aberdeen  Proving  Ground 

Aberdeen  Area 

Aberdeen  Qty  Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number:  219110139 

Status:  Unutilized 

Reason:  Sewage  pumping  station. 

36  Bldgs.  Ft.  George  G.  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number  219130059,  219140458. 
219140460-219140461.  219140465. 
219140467.  219140510.  219210123. 
219220142,  219220146,  219220153, 
219220171-219220173,  21922019O- 
219220192,  219220195-219220197. 
219240121,  219310022.  219310026- 
219310027. 219310031-219310033. 
219320144, 219330114-  219330118, 
219340013. 219420333-219420334 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  132.  135  Fort  Ritchie 

Ft.  Ritchie  Co;  Washington  MD  21719-5010 

Landholding  Agency:  Army 

Property  Number:  219330109-219330110 

Status:  Underutilized 

Reason:  S<K.ured  Area. 

Bldg.  T-116.  Fort  Detrick 

Frederick  Co:  Frederick  MD  21762-5000 

Landholding  Agency:  Army 

Property  Number  219340012 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  4900.  Aberdeen  Proving  Ground 

Co:  Harford  MD  21005-5001 

Landholding  Agency:  Army 

Property  Number  219230oi89 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Massachusetts 

Material  Technology  Lab 

405  Arsenal  Street 

Watertown  Co:  Middlesex  MA  02132- 

Landholding  AgenL7:  Army 

Property  Number  219120161 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Floodway.  Secured 

Area. 
Bldgs.  T-102.  T-llO.T-m.  Hudson  Family 

Hsg 


-I'oaa 
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.^!.kRD&£  Center 

Bruen  Road 

Hudson  Co:  Middlesex  MA  01749 

Landholding  Agency:  Army 

Property  Number  219220105-219220107 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  3462.  Camp  Edwards 

Massachusetts  Military  Reservation 

Bourne  Co:  Barnstable  MA  024620-5003 

Landholding  Agency:  Army 

Property  Number  219230095 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration. 
Bldgs.  3596, 1209-1211  Camp  Edwards 
Massachusetts  Military  Reservation 
Bourne  Co:  Barnstable  MA  02462-5003 
Landholding  Agency:  Army 
Property  Number  219230096,  219310018- 

219310020 
Status:  Unutilized 
Reason:  Secured  Area. 

Michigan 

Bldgs.  602.  604 

US  Army  Garrison  Selfridge 

Mt.  Clemens  Co:  Macomb  MI  48043- 

Landholding  Agency:  Army 

Property  Number  219012355-219012356 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone, 

Floodway,  Secured  Area. 
Detroit  Arsenal  Tank  Plant 
28251  Van  Dyke  Avenue 
Warren  Co;  Macomb  Ml  48090- 
Landholding  .\gency:  Army 
Property  Number  219014605 
Status:  Underutilized 
Reason:  Secured  Area. 
Bldgs.  5755-5756 
Newport  Weekend  Training  Site 
Carleton  Co:  Monroe  MI  48166 
Landholding  Agency:  Army 
Property  Number  219310060-219310061 
Status:  Unutilized 
Reason:  Secured  Area,  Extensive 

deterioration. 
25  Bldgs. 

Fort  Custer  Training  Center 
2501  26th  Street 

Augusta  Co:  Kalamazoo  MI  49102-9205 
Landholding  Agency:  Army 
Property  Number  219014947-219014963. 

219140447-219140454 
Status:  Unutilited 
Reason:  Secured  Area. 

Minnesota 

170  Bldgs. 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton  Co:  Ramsey  MN  55112- 

Landholding  Agency:  Army 

Property  Number  219120165-219120167. 
219210014-219210015.  219220227- 
219220235.  219240328.  219310055- 
219310056.  219320145-  219320156, 
219330096-219330108.  219340015. 
219410159-219410189,  219420195- 
219420284, 219430059-219430064 

Status:  Unutilized 

Reason:  Secured  Area.  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 
(Some  are  extensively  deteriorated) 

Mississippi 

Bldgs.  8301.  8303-8305.  9158 


Mississippi  Army  Ammunition  Plant 
Stennis  Space  Center  Co:  Hancock  MS 

39529-7000 
Landholding  Agency:  Army 
Property  Number  219040438-219040442 
Status:  Unutilized 
Reason:  Within  20O0  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Missouri 

Lake  City  Army  Ammo.  Plant 

59,  59A,  59C.  59B 

Independence  Co:  Jackson  MO  64050- 

Landholding  Agency:  Army 

Property  Number  219013666-219013669 

Status:  Unutilized 

Reason  Secured  Area. 

Bldg  #1,2,  3 

St.  Louis  Army  Ammunition  Plant 

4800  Goodfellow  Blvd. 

St.  Louis  Co:  St.  Louis  MO  63120-1798 

Landholding  Agency:  Army 

Property  Number  219120067-219120069 

Status:  Unutilized 

Reason:  Secured  Area 

19  Bldgs. 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473- 

5000 
Landholding  Agency:  Army 
f^perty  Number  219140422-219140423, 

2 1 94  30065-2 1 94  3008 1 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 

Nebraska 

13  Bldgs. 

Comhusker  Army  Ammunition  Plant 

Grand  Island  Co;  Hall  NE  68802- 

Location:  4  miles  west  (Potash  Road) 

Landholding  Agency:  Army 

Property  Number  219013849-219013861 

Status:  Unutilized 

Reason:  Within  2000  fl.  of  flammable  or 

explosive  material. 
9  Bldgs. 

Comhusker  Army  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agenc>':  Army 
Property  Number  219230092-219230094. 

219310238-219310239.  219340129- 

219340131,  219430003 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  A0002 

Comhusker  Array  Ammunition  Plant 
Grand  Island  Co:  Hall  NE  68803 
Landholding  Agency:  Array 
Property  Number  219310240 
Status:  Unutilized 
Reason:  Standby  Generator  Bldg. 
Nevada 

7  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Havrthorae  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Poperty  Number  219011953,  219011955. 

219012061-219012062,  219012106. 

219013614,  219230090 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldg.  396 

Hawthorne  Army  Ammunition  Plant 
Bachelor  Enlisted  Qtrs  W/Dining  Facilities 


Hawthorne  Co;  Mineral  NV  89415- 
I^ocation:  East  side  of  Decatur  Street-North  of 

Maine  Avenue 
Landholding  Agency:  Army 
Number  219011997 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone. 

Secured  Area. 

57  Bldgs. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number  219012009.  219012013, 
219012021, 219012044,  219013615- 
219013651,  219013653-219013656, 
219013658-219013661,  219013663. 
219013665.  219340016-219340021 

Status:  Underutilized 

Reason:  Secured  Area.  (Some  within  airport 
runway  clear  zone;  many  within  2000  fl.  of 
flammable  or  explosive  material). 

62  Concrete  Explo.  Mag.  Stor. 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  N'V  89415- 

Location:  North  Mag.  Area 

Landholding  Agency:  Army 

Property  Number:  219120150 

Status:  Unutilized 

Reason:  Secured  Area. 

259  Concrete  Explo.  Mag.  Stor 

Havirthome  Army  Ammunition  Plant 

Hawthorne  Co:  Mineral  N'V  89415- 

Location:  South  &  Central  Mag.  Areas 

Landholding  Agency:  Army 

Property  Number  219120151 

Status:  Unutilized 

Reason:  Secured  Area. 

Facility  No.  00169.  00A38 

Hawthorne  Army  Ammunition  Plant 

Hawthorne  Co;  Mineral  NV  89415- 

Landholding  Agency:  Army 

Property  Number  219240276,  219330119 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

New  Jersey 

201  Bldgs. 

Armament  Res.  Dev.  &  Eng.  Ctr. 

Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 

Location:  Route  15  north 

Landholding  Agency:  Army 

Property  Number  219010440-219010474. 
219010476.  219010478.  219010639- 
219010667.  219010669-219010721. 
2J9012423-219012424.  219012426- 
219012428.  219012430-219012431. 
219012433-219012466.  219012469- 
219012472.  219012474-219012475, 
219012756-219012760.  219012763- 
219012767.  219013787,  219014306- 
219014307, 219014311.  219014313- 
219014321.  219030269.  219140617. 
219230118-219230125 

Status:  Excess 

Reason:  Secured  Area.  (Most  are  within  2000 
ft.  of  flammable  or  explosive  material.) 

24  Bldgs. 

Fort  Monmouth 

Wall  Co:  Monmouth  NJ  07719- 

Landholding  Agency:  Army 

Property  Number  219012829-219012833, 
219012837.  219012841-  219012842, 
219013786.  219230177.219320157. 
219330129-  219330140,  219420335 
Status:  Unutilized 
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Keason:  Secured  Axea.  (Some  lum  extensively 

deteriorated). 
11  Bldgs.,  Military  Ocean  Terminal 
Bayonne  Co:  Hudson  NJ  07002- 
Loc:ation:  Foot  of  32nd  Street  and  Route  169. 
Landholding  Agency;  Army 
Property  Number  219013890-219013896. 

219330141-219330143. 219430001 
Status:  Unutilized 
Reason:  Floodway,  Secured  Area. 

Bldgs.  S20C.  3598 

Armament  Research.  Dev  &  Eng.  Center 
Picatinny  Arsenal  Co:  Morris  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number.  219240315-219240316 
Status:  Unutilized 
Kt-ason:  Secured  Area,  Extensive 
deterioration. 

8  Bldgs. 

Armament  Research.  Development  k  Eng. 
C'.enter 

Picatinny  Arsenal  Co  Moms  N)  07800-5000 

Lindholdmg  Agency:  Army 

Properly  Number:  219420001-219420008 

Status;  Underutilized 

Reason:  (Some  are  within  2000  ft.  of 
flammable  or  explosive  material).  (Some 
are  In  the  floodway).  (Some  are  in  secured 
area).  (Some  are  extensively  deteriorated). 

9  Bldgs,  Fort  Dlx 

Ft.  Dix  Co;  Burlington  NJ  08640- 

Ijindholding  Agency;  Army 

Pioperty  Number:  219430087-219430092. 

219430256-219430258 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

New  Mexico 

Bldgs.  21384.  28356.  32010.  32984.  28730. 

28830 
White  Sands  Missile  Range 
White  Sands  Co  Dona  Ana  NM  88802- 
Landbolding  Agency;  Army 
Property  Number  219330144-219330147. 

219430126-219430127 
Status:  Unutilized 
Reason:  Extensive  Deterioration. 

New  York 

7  Bldgs.  Fort  Tolten 

Bayside(  o:  Queens  NY  11357- 

l.andh<iMins  Agency  Army 

Properly  Number:  219210130-219210131, 

219430082-219430086 
Status;  Unutilized 
Reason;  Extensive  detenoration 
Bldgs   110,  143.  2084.  2105.  2110 
Seneca  Army  Depot 
Knmulus  Co:  Seneca  NY  14541-5001 
[.andholding  Agency;  Army 
Propern  Number  219240439,  219240440- 

219240443 
Status:  Unutilixed 
Reason:  Secured  Area,  Extensive 

deterioration. 
BIdg.  124 

US  Military  Academy 
West  Point  Co:  Orange  NY  10996- 
Landholdmg  Agency;  Army 
F'roperty  Numbw:  219330148 
Status:  Unutilized 
Kcaflon:  Extensive  deteriorstion 

BIdg  3008.  Stewart  Gardens 

Stewart  Army  Subpost 

Now  Windsor  Co:  Orange  NY  12.553- 


l.andholding  Agency;  Army 

Property  Number  219420285 

Status;  Unutilized 

Reason:  Extensive  deterioration. 

BIdg.  P-4370.  Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 

L.and  holding  Agency:  Army 

Property  Number.  219430004 

Status:  Unutilized 

Reason:  Sewage  pumping  station. 

9  Bldgs..  Fort  Drum 

Ft.  Drum  Co;  Jefferson  NY  13602- 

Landholding  Agency;  Army 

Property  Number:  219430005-219430012, 

219430014 
Status;  Unutilized 
Reason;  (Some  are  within  airport  runway 

clear  zone).  (Some  are  extensively 

deteriorated). 
5  Field  Range  latrines 
Fort  Drum 

Ft.  Drum  Co:  Jefferson  NY  13602- 
Location;  Bldgs.  S-2565,  S-2703.  S-2714,  S- 

2802,  S-2fl22 
landholding  Agency:  Army 
Property  Number:  219430013 
Status;  Unutilized 
Reason:  Detached  latrines. 

North  Carolina 

18  Bldgs.  Fort  Bragg 

Ft.  Bragg  Co;  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number:  219420286-219420303 

Status:  Unutilized 

Reason;  Extensive  deterioration. 

Ohio 

63  Bldgs. 

Ravenna  Army  Ammunition  Plant 

Ravenna  Co;  Portage  OJl  44266-9297 

Landholding  Agency:  Army 

Property  Number:  219012476-219012507. 

2190i  2509-21901 251 3.  219012515. 

219012517-219012518.  219012520. 

219012522-219012523. 219012525- 

219012528.  219012530-219012532. 

219012534-219012535.  219012537, 

219013670-219013677. 21901378J, 

219210148 
Status:  Unutilized 
Reason: 
Secured  Area. 
Bldgs  T-401 ,  T-78.  T-79.  T-97.  T-80.  309. 

317  Page:  177 
Defense  Construction  Supply  Centor 
Columbus  Co;  Franklin  OH  43216-5000 
landholding  Agency;  Army 
Property  Number;  219240331.  219310034- 

219310039 
Status:  Unutilized 
Reason:  Secured  Area.  (Some  are  extensively 

deteriorated.) 
12  Bldgs.,  Ravenna  Army  Ammunition  Plant 
Ravenna  Co:  Portage  OH  44266-9297 
Landholding  Agency:  Army 
Property  Number  219320399-219320410 
Status:  Unutilized 
Reason:  Extensive  deteriofation. 

Oklahoma 

547  Bldgs. 

McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501-5000 
Landholding  Agency;  Army 
Property  Number;  219011674.  219011680. 
219011684,  219011687,  219012113. 


219013792.  219013981-219013991. 

219013994.  219014081-219014102. 

219014104. 219014107-219014137. 

219014141-219014159,  219014162. 

219014165-219014216.  219014218- 

219014274.  219014336-219014559. 

219030007-219030127, 219040004 
Status:  Underutilized 
Reason:  Secured  Area.  (Some  are  within  2000 

fl.  of  flammable  or  explosive  material) 
14  Bldgs. 
Fort  Sill 

Lawton  Co:  Comanche  OK  73503- 
Landholding  Agency:  Army 
Property  Number;  219130060.  219140524- 

219140525. 219140528-219140529. 

219140535.  219140545-219140548, 

219140550-219140551. 219320168, 

219320337 
Status:  Unutilized 
Reason;  Extensive  deterioration. 

22  Bldgs. 

McAlester  Armv  Ammunition  Plant 

McAlester  C^;  Pittsburg  OK  74501- 

Landholding  Agency:  Army 

Property  Number:  219310050-219310053. 
219320170-219320171, 219330149- 
219330160.  219430122-219430125 

Status:  Unutilized 

Reason:  Secured  Area.(Some  are  extensively 
deteriorated) 

Oregon 

11  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co;  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number:  219012174-219012176. 
219012178-219012179.  219012190- 
219012191.  219012197-219012198. 
219012217.  219012229 

Status:  Underutilized 

Reason:  Secured  Area. 

24  Bldgs. 

Tooele  Army  Depot 

Umatilla  Depot  Activity 

Hermiston  Co:  Morrow/Umatilla  OR  97838- 

Landholding  Agency:  Army 

Property  Number:  219012177.  219012185- 
219012186. 219012189. 219012195- 
219012196,  219012199-219012205. 
219012207-219012208,  219012225, 
219012279.  219014304-219014305. 
219014782.  219030362-219030363, 
219120032.  219320201 

Status;  Unutilized 

Reason:  Secured  Area. 

Pennsylvania 

Hays  Army  Ammunition  Plant 

300  MifTin  Road 

Pittsburgh  Co;  Allegheny  PA  15207- 

Landholding  Agency:  Army 

Property  Number:  219011666 

Status;  Excess 

Reason:  Secured  Area. 

79  Bldgs. 

Fort  Indiantown  GAP 

Annville  Co:  Lebanon  PA  17003-5011 

Landholding  Agency:  Army 

Property  Number:  219140267-219140324. 

219420118.  219420120-219420123, 

219430106-219430121 
Status:  Unutilized 
Reason:  Extensive  deterioration.  (Some  are 

detached  latrines) 
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Bidg.  82001.  Rueding  USARC 
Reeding  Co:  Berks  PA  19604-1528 

Landholding  Agency:  Army 

Property  Number:  219320173 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  P640,  T-664 

Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013-5002 

Landholding  Agency;  Army 

Property  Number:  219420344.  219430132 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

33  Bldgs. 

Letterkenny  Army  Depot 

Chambersburg  Co:  Franklin  PA  17201- 

Landholding  Agency:  Army 

Property  Number:  219420399-219420430, 

219430098 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration. 

South  Carolina 

Bldgs.  L7272,  L7286,  Fort  Jackson 

Ft.  Jackson  Co:  Richland  SC  29207- 

Landholding  Agency:  Army 

Property  Number:  219410157-219410158 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Tennessee 

45  Bldgs. 

Volunteer  Army  Ammo.  Plant 
Chattanooga  Co;  Hamilton  TN  37422- 
Landholding  Agency:  Army 
Property  Number;  219010475.  219010477. 
219010479-219010500,  219240127- 
219240136,  219420304-219420307, 
219430099-219430105 
Status:  UnutilizedAJnderutilizea 
Reason:  Secured  Area.  (Some  are  within  2000 

ft.  of  flammable  or  explosive  materiel) 
(Some  are  extensively  deteriorated). 
24  Bldgs. 

Holston  Army  Ammunition  Plant 
Kingsport  Co:  Havrkins  TN  61299-6000 
Landholding  Agency:  Army 
Property  Number:  219012304-219012309. 
219012311-219012312.  219012314, 
219012316-219012317.  219012319. 
219012325.  219012328.  219012330, 
219012332.  219012334-219012335. 
219012337.  219013789-219013790. 
219030266.  219140613.  219330178 
Status:  Unutilized 
Reason:  Secured  Area.  (Some  are  within  2<KX) 

ft.  of  flammable  or  expto«ive  material). 
8  Bldgs. 

.Milan  Army  Ammunition  Plant 
Milan  Co;  Gibson  TN  38358- 
Landholding  Agency:  Army 
Property  Number  219240447-219240449. 
219320182-219320184.  219330176- 
219330177 
Status:  Unutilized 
Reason:  Secured  Area. 
BIdg.  Z-183A 

Milan  Army  Ammunition  Plant 
Milan  Co:  Gibson  TN  38358- 
Landholding  Agency:  Army 
Property  Number  219240783 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 


Texas 

Saginaw  Army  Aircraft  Plant 
Saginaw  Co:  Tarrant  TX  76079- 
Landholding  Agency:  Army 
Property  Number  219011665 
Status:  Unutilized 
Reason:  Easement  to  city  of  Saginaw  for 

sewer  pipeline  ending  5/15/2023. 
18  Bldgs. 

Lone  Star  Army  Ammunition  Plant 
Highway  82  West 

Texarkana  Co:  Bowie  TX  75505-9100 
Landholding  Agency:  Army 
Property  Number  219012524.  219012529. 
219012533.219012536.219012539- 
219012540,  219012542.  219012544- 
219012545.  219030337-219030345 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
Bldgs.  0021A,  0027A 
Longhom  Army  Ammunition  Plant 
Karnack  Co:  Harrison  TX  75661- 
Location:  State  highway  43  north 
Landholding  Agency:  Army 
Property  Number  219012546.  219012548 
Status:  Underutilized 
Reason:  Secured  Area. 
32  Bldgs..  Red  River  Army  Depot 
Texarkana  Co:  Bowie  TX  75507-5000 
Landholding  Agency:  Army 
Property  Number  219120064.  219130002. 
219140255.  219230109-219230115. 
219320193-219320194. 219330183, 
219420314-219420327.  219430093- 
219430097 
Status;  Unutilized 
Reason:  Secured  Area.  (Some  are  extensively 

deteriorated). 
BIdg.  T-5000 
Camp  Bullis 

San  Antonio  Co:  Bexar  TX  78234-5f)00 
Landholding  Agency:  Army 
Property  Number  219220100 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Swimming  Pools 
Fort  Bliss 

El  Paso  Co;  E!  Paso  TX  79916- 
I.andholding  Agency:  .Army 
Property  Number:  219230108 
Status:  Unutilized 
Reason;  Extensive  deterioration. 
6  Bldgs.,  Fort  Hood 
Ft.  Hood  Co:  Bell  TX  76544 
Landholding  Agency:  Army 
Property  Number:  219340022,  219340238, 

219410149-219410151,  219430131 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
13  Bldgs..  Fort  Sam  Houston 
San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Property  Number:  21933016^^9330162. 
219330473-219330474.  219340095- 
219340098.  2194203O9-219420313 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
BIdg  T-2514 
Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 
Landholding  Agency:  Army 
Proporty  Number  219330475 


Status:  Unutilized 
Reason:  Pump  house. 

Bldgs.  T-2916.  T-3180.  T-3192.  T-3398 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234-5000 

l.andholding  Agency:  Anny 

Property  Number  219330476-219330479 

Status:  Unutilized 

Reason:  Detached  latrines. 

Utah 

3  Bldgs. 

Tooele  Army  Depot 

Tooele  Co:  f  ooeie  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number  219012153,  219012166. 

219030366, 
Status:  Unutilized 
Reason:  Secured  Area. 

11  Bldgs. 

Tooele  Army  DepKjt 

Tooele  Co:  Tooele  UT  84074-5008 

Landholding  Agency:  Army 

Property  Number  219012143-219012144. 
219012148-219012149,  219012152. 
219012155.  219012156.  219012158, 
219012742.  219012751.  219240267 

Status:  Underutilized 

Reason:  Secured  Area. 

12  Bldgs. 

Dugway  Proving  Ground 

Dugvvay  Co:  Toole  UT  84022- 

Landholding  Agency:  Army 

Property  Number  219013996-219013999. 
219130008.  219130011-  219130013, 
219130015-219130018 

Status:  Underutilized 

Reason:  Secured  Area. 

17  Bldgs. 

Dugway  Proving  Ground 

Dugway  Co:  Toole  UT  84022- 

I^ndholding  Agency:  Army 

Property  Number  219014593,  219130009- 
219130010,  219130014,  219220204- 
219220207.  21933017^2193.W185. 
219420328-219420329 

Status;  Unutilized 

Reason:  Secured  Area. 

BIdg.  4520 

Tooele  .^rmy  Dep>ot,  South  Area 

Tooele  Co:  Tooele  UT  84074-50U8 

Landholding  Agency:  Army 

Property  Number  219240268 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

164  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  .Montgomery  VA  24141- 

I.ocation:  State  Highway  114 

l.ant!ho!djng  Agency:  Army 

Property  .Number  219010833,  2190106.36, 
219010839,  219010842.  219010844. 
219010847-219010890.  219010892- 
219010912.  219011521-  219011577. 
219011581-219011583.  219011585. 
219011588.  219011591.  219013559- 
219013570.  219110142-219110143, 
219120071.  219140618-219140633 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Secured  Area. 

13  Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  Co:  Montgomery  VA  24141- 

Loration:  State  Highway  114 
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L.andholding  Agency:  Army 

Property  Number  219010834-219010835. 
219010837-219010838,  219010840- 
219010841.  219010843.  21901084S- 
219010846.  219010891.  219011578- 
219011580 

Status:  Unutilized 

Reason:  Within  2000  ft.  of  flanunable  or 
explosive  material,  Secured  Area 

Comment;  Latrine,  detached  structure. 

60  BIdgs. 

U.S.  Army  Combined  Arms  Support 
Command 

Fort  Lee  Co:  Prince  George  VA  23801- 

Landhoiding  Agency:  Army 

Property  Number:  219240084.  219240096. 
219240103-219240105.  219240107- 
219240118.  219330191-219330228, 
219340092-219340094.  219420340- 
219420342 

Status:  Unutilized 

Reason:  Extensive  deterioration  (Some  are  in 
a  secured  Area.) 

13Bldgs. 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number:  219220210-219220218, 

219230100-219230103 
Status:  Unutilized 
Reason:  Secured  Area. 
2  BIdgs. 
U.S.  Army  Combined  Arms  Support 

Command 
Fort  Lee  Co:  Prince  George  VA  23801 
Landholding  Agency:  Army 
Property  Number:  219220312,  219220314 
Status:  Underutilized 
Reason:  Extensive  deterioration 

2  BIdgs.. 

Fort  A.P  Hill 

Bowling  Co:  Caroline  VA  22427 

Landholding  Agency:  Army 

Property  Number  219240313-219240314 

Status:  Underutilized 

Reason:  Detached  latrines 

Bldg.  B7 103-01.  Motor  House 

Radford  Army  Ammunition  Plant 

Radford  VA  24141 

Landholding  Agency:  Army 

Property  Number:  219240324 

Status:  Unutilized 

Reason:  Secured  Area  Within  2000  ft  of 

flammable  or  explosive  material  Extensive 

deterioration 
8  BIdgs  ,  Fort  Pickett 
Blackstone  Co:  Nottoway  VA  23824 
Landholding  Agency:  Army 
Property  Number:  219310136,  219310138- 

219310139,  219310141-219310145 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg  106,  Fort  Monroe 

Ft.  Monroe  VA  23651 

Landholding  Agency:  Army 

Property  Number:  219330186 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg  919,  Fort  Story 

Ft.  Story  Co:  Princess  Ann  VA  23459 

Landholding  Agency:  Amiy 

Property  Number:  219430015 

Status:  Unutilized 

Reason:  Floodway 


BIdgs.  1058.  1061.  Fort  Story 

Ft.  Story  Co:  Princess  Ann  VA  23459 

Landholding  Agency:  Army 

Property  Number  219430016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

56  BIdgs. 

Red  Water  Field  Office 
Radford  Army  Ammunition  Plant 
Radford  VA  24141 
Landholding  Agency:  Army 
Property  Number:  219430341-219430396 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Secured  Area 

Washington 

24  Training  Facilities 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433-5000 

Landholding  Agency:  Army 

Property  Number:  219430128 

Status:  Unutilized 

Reason:  Secured  Area.  Extensive 

deterioration 
Bldg.  7518.  Fort  Lewis 
Ft.  Lewis  Co:  Pierce  WA  98433-5000 
Landholding  Agency:  Army 
Property  Number:  210430129 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 

deterioration 

BIdgs.  524.  538.  539 
Ft.  Lawton 

Seattle  Co:  King  WA  98199 
Landholding  Agency:  A-my 
Property  Number:  219430130 
Status:  Unutilized 
Reason:  Secured  Area.  Extensive 
deterioration 

Wisconsin 

6  BIdgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

Landholding  Agency:  Armv 

Property  Number  219011094.  219011209- 

219011212.219011217 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Comment:  ftiablc  asbestos 

154  BIdgs. 

Badger  Army  Ammunition  Plant 

Baraboo  Co:  Sauk  WI  53913- 

landholding  Agency:  Army 

Property  Number  219011104,219011106, 
219011108-219011113, 219011115- 
219011117.  219011119-219011120, 
219011122-219011139, 219011141- 
219011142,  219011144.  219011148- 
219011208,  219011213-219011216, 
219011218-219011234, 219011236. 
219011238,  219011240,  219011242. 

*  219011244,219011247.219011249. 
219011251,J^11254.  219011256, 
219011259.  219011263,  219011265. 
219011268, 219011270. 219011275, 
219011277,  219011280,  219011282. 
219011284.  219011286. 219011290, 
219011293.  219011295,  219011297. 
219011.300,  219011302.  219011304- 
219011311.  219011317, 219011319- 
219011321,219011323 

Status:  Unutilized 


Reason:  Within  2000  ft.  of  flammable  or 
explosive  material.  Other  environmental. 
Secured  Area 

Comment:  friable  asbestos 

4  BIdgs. 

Badger  Army  Ajnmunition  Plant 

Baraboo  Co:'Sauk  WI 

Landholding  Agency:  Army 

Property  Number:  219013871-219013873. 

219013875 
Status:  Underutilized 
Reason:  Secured  Area 
3  BIdgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI 
Landholding  Agency:  Army 
Property  Number:  219013876-219013878 
Status:  Unutilized 
Reason:  Secured  Area 
BIdgs.  6513-27,  6823-2,  6861-4 
Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number:  219210097-219210099 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area. 
76  BIdgs..  Fort  McCoy 
USHwy.  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210115,  219240206- 

219240262.  219310208-219310225 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
17  BIdgs. 

Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Landholding  Agency:  Army 
Property  Number:  219220295-219220311 
Status:  Unutilized 
Reason:  Secured  Area. 
BIdgs.  2845.  2860.  Fort  McCoy 
Ft.  McCoy  Co:  Monroe  WI  54656- 
landholding  Agency:  Army 
Property  Number:  219430002 
Status:  Unutilized 
Reason:  Detached  latrines. 

Land  (by  State) 

Alabama 

23  acres  and  2284  acres 

Alabama  Army  Ammunition  Plant 

110  Hwy.  235 

Childersburg  Cx):  Talladega  AL  35044- 

Landholding  Agency:  Army 

Property  Number:  219210095-219210096 

Status:  Excess 

Reason:  Secured  Area. 

Alaska 

Campbell  Creek  Range  ^ 

Fort  Richardson 

Anchorage  Co:  Greater  Anchorage  AK  99507- 

Landholding  Agency:  Army 

Property  Number:  219230188 

Status:  Unutilized 

Reason:  Inaccessible. 

Illinois 

Group  66A 

Joliet  Army  Ammunition  Plant 
loliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Number:  219010414 


Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Parcel  1 

Joliet  Army  Ammunition  Plant 
Foliet  Co:  Will  IL  60436- 
Loration-  South  of  the  811  Magazine  Area. 

adjacent  to  the  River  Road. 
Landholding  Agency:  Army 
Property  Number:  219012810 
Status:  Excess 
Reason:  Within  ?non  ft.  of  fb>mmahle  ot 

explosive  material.  Floodway. 
Parcel  No.  2.  3 

Joliet  Array  Ammunition  Plant 
Joliet  Co:  Will  IL  60436- 
Landholding  Agency:  Army 
Projjerty  Number  21901 37'96-2190-J3797 
Status:  Underutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Floodway. 
Parcel  No.  4,  5,  6 
loliet  Army  Ammunition  Plant 
Joliet  Co;  Will  IL  60436- 
Landholding  Agency:  Army 
Property  Ntmiber:  2190137'9&-219013euO 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Floodway. 
Homewood  USAR  Center 
18760  S.  Haisted  Street 
Homewood  Co:  Cook  IL  604 30- 
Landholding  Agemry:  Army 
Property  Number:  219014067 
Status:  Underutilized 
Reason:  Seemed  Area. 
38.000  sq.  ft.  &  4.000  sq.  ft.  of  Land  Rock 

Island  Arsenal 
South  Shore  Moline  Pool  Miss.  River 
Moline  Co:  Rock  Island  IL  61299-5000 
Landholding  Agency:  Army 
Property  Number  219240317-219240318 
Status:  Unutilized 
Reason:  Floodway. 

Indiana 

Newport  Army  Ammunition  Plant 
East  of  14th  St.  &  North  of  S.  Blvd. 
Newport  Co:  Vermillion  IN  47966- 
Landholding  Agency:  Army 
Property  Number  219012360 
Status:  Unutilized 
Reeson:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  Area 
Land — Plant  2 

Indiana  Army  Ammunition  Plant 
Chariestowm  Co:  Qark  IN  47111- 
Landholding  Agency:  Army 
Property  Number:  219330095 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Maryland 

Carroll  island.  Graces  Quarters 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City  Co:  Harford  MD  21010-5425 

Landholding  A^ncy:  Army 

Property  Number  219012630.  219012632 

Status:  Underutilized 

Reason:  Floodway.  Stscured  Artta. 

Nebraska 

Land 

Comhusker  Army  Ammunition  Plant 


Potash  Road 

Grand  Island  Co:  Hall  KE  68802- 

Location:  4  miles  west  of  Grand  Island 

Landholding  Agency:  Army 

Property  Number  21901378'; 

Status:  Underutilized 

Reason:  Floodway. 

New  Jersey 

Land 

Armament  Research  De\'elopment  &  Eng. 

Center 
Route  15  North 

Picatinny  Arsenal  Co:  Morris  NJ  07806 
Landholding  Agency:  Army 
Property  Number:  219013788 
Status:  Unutilized 
Reason:  Secured  Area. 

Oklahoma 

McAlester  Army  Ammo.  Plant 
McAlester  Army  Ammunition  Plant 
McAlester  Co:  Pittsburg  OK  74501 
Landholding  Agency:  Army 
Property  Number:  219014603 
Status:  Underatilized 
Reason:  Within  2000  ft  of  flammable  or 
explosive  material. 

Per>nsylvania 

Lie  kdale  Railhead 

Fort  Indiantown  Cap 

Lickdale  Co:  Lebanon  PA  17038 

Landholding  Agency:  Army 

Property  Number.  219012359 

Status:  Excess 

Reason:  Floodway. 

Tennessee 

Land 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN 

Landholding  Agency:  Army 

Property  Number  219013791 

Status:  Underutilized 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Secured  .\rea. 
Volunteer  Army  Ammo.  Plant 
Chattanooga  Co:  Hamilton  TN 
Location:  Area  around  VAAP — outside  fence 

in  buffer  zone. 
Landholding  Agency:  Array 
Property  Number  219013880 
Status:  Unutilized 
Reason:  Within  2000  ft  of  flammable  or 

explosive  material.  Secured  Area. 
Texas 

Land — Approx.  50  acres 

Lone  Star  Army  Ammunition  Plant 

Texarkana  Co;  Bowie  TX  7550V-9100 

Landholding  A^;ency:  Army 

Property  Number;  219420308 

Status:  Unutilized 

Reason:  Secured  Area. 

Virginia 

Fort  Belvoir  Military  Reservation-5.6  Acres 
South  Post  located  West  of  Pohic-k  Road 
Fort  Belvoir  Co:  Fairfax  VA  22060- 
Location:  Rightstde  of  King  Road 
Landholding  Agenc-y:  Army 
Property  Number  219012550 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone 
Secured  .^rea 

Wistonsin 
Land 


Badger  Army  Ammunition  Plant 
Baraboo  Co:  Sauk  WI  53913- 
Locatioa:  Vacant  land  within  plant 
boundaries. 

Landholding  Agenc}-:  Army 
Property  Number  219013783 
Status:  UnutHized 
Reason:  Secured  Area. 

IFR  Doc  94-24058  Filed  »-29-94;  8:45  ami 
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DEPARTMENT  OF  THE  iKTERiOfi 

Fish  and  Wildlrfe  Service 

Receipt  of  AppiJcations(s)  for  Permit 

The  followuig  applicant  has  apphed 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531.  ET  SEQ] 

PRT-794593 

Applicant:  John  B.  Hendricks.  Texas 
State  Aquarium,  Corpus  Christi.  TX 

The  applicant  requests  a  permit  to 
take/receive  salvaged  specimens  of 
endangered'threatened  sea  turtles  that 
may  occur  along  the  Texas  coast  for 
scientific  research  and  recovery 
purposes,  rehabilitation  and  release 
back  into  the  mid,  and  to  permanently 
hold  nonreleasable  specimens  for  future 
scientific  research  aimed  at 
enhancement  of  propagation  or  survival 
of  the  species.  Species  include  Kemp's 
ridley  (Lepidochelys  kempii).  Green 
[Cbelonia  mydas).  and  Havk-kshill 
{Eretmochelys  imbricata). 

ADDRESSES:  Written  data  or  conmieuts 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103. 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Persons  wishing  to  review  the 
documents  and  other  information 
submitted  with  this  application  may 
obtain  a  copy  by  submitting  a  written 
request  within  30  da\-s  of  the  date  of 
publication  of  this  notice.  (See  ADDRESS 
above.) 

James  A.  Young. 

Acting  Regional  Director.  Ecological  Svniceit. 
Region  2,  Albuquerque.  .Vpm-  htexico. 
IFR  Doc.  94-24197  Filed  9-29-94;  8:45  am) 
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50CFRPart17 

Avriilabilify  of  Draft  Recovery  Plan  for 
the  Kaudi  Plant  Cluster  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
Kauai  Plant  Cluster  Recovery  Flan. 
There  are  37  taxa  of  plants  included  in 
this  plan.  All  but  seven  of  the  taxa  are 
or  were  endemic  to  the  Hawaiian  island 
of  Kauai.  The  plants  that  are  not 
endemic  to  Kauai  are  or  were  also  found 
on  the  islands  of  Niihau.  Oahu, 
Molokai.  Maui,  and/or  Hawaii. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  29,  1994,  to  receive 
con.sideration  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  locations:  U.S. 
Fish  and  Wildlife  Service,  room  6307, 
300  Ala  Moana  Blvd..  P.O.  Box  50167. 
Honolulu,  Hawaii  96850  (phone  808/ 
541-2749);  U.S.  Fish  and  Wildlife 
Service.  Regional  Office.  Ecological 
Services.  911  N.E.  11th  Ave.,  Eastside 
Federal  Complex,  Portland,  Oregon 
97232-4181  (phone  503/231-6131);  the 
Kauai  PubUc  Library.  4344  Hardy  Street, 
Lihue,  Kauai  96766;  and,  the  Wailuku 
Public  Library,  251  High  Street, 
Wailuku,  Maui  96793.  Requests  for 
copies  of  the  draft  recovery  plan  and 
written  comments  and  materials 
regarding  this  plan  should  be  addressed 
to  Brooks  Harper,  Field  Supervisor,  at 
the  above  Honolulu  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W  Rosa.  Fish  and  Wildlife 
Biologist,  at  the  above  Honolulu 
address. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  s{>ecies.  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 


The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  listed  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recovery  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  cam  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  37  plant  taxa  being  considered  in 
the  draft  Kauai  Plant  Cluster  Recovery 
Plan  are:  Bhghamia  insignis  ("olulu), 
Chamaesyce  halemanui  (no  common 
name  (NCN)),  Cyanea  asarifolia  (haha), 
Cyrtandra  limahuliensis  (ha'iwale), 
Delissea  rhytidosperma  (NCN),  Diellia 
pallida  (NCN),  Dubautia  latifolia  (NCN). 
Exocarpos  luteolus  (beau),  Hedyotis 
cookiana  ("awiwi),  Hedyotis  st.johnii 
(na  Pali  beach  hedyotis).  Hibiscus  clayi 
(Clay's  hibiscus).  Lipochaeta  fauriei 
(nehe).  Lipochaeta  micrantha  var. 
exigua  (nehe),  Lipochaeta  micrantha 
var.  micrantha  (nehe),  Lipochaeta 
waimeaensis  (nehe),  Lysimachia  fiUfolia 
(NCN),  Melicope  haupuensis  (alani), 
Melicope  knudsenii  (alani),  Melicope 
pallida  (alani),  Melicope  quadrangularis 
(alani).  Munroidendron  racemosum 
(NCN).  Nothocestnim  peltatum  ('aiea). 
Peucedanum  sandwicense  (makou), 
Phyllotegia  waimeae  (NCN).  Poa  mannii 
(Mann's  bluegrass).  Poa  sandvicensis 
(Hawaiian  bluegrass),  Poa  siphonoglossa 
(NCN)-.  Pteralyxia  kauaiensis  (kaulu), 
Remya  kauaienis  (NCN),  Remya 
montgomeryi  (NCN),  Schiedea 
apokremnos  (Ma'oli'oli),  Schiedea 
spergulina  var.  leiopoda  (NCN), 
Schiedea  spergulina  var.  spergulina 
(NCN).  Solanum  sandwicense  (popolo' 
aiakeakua),  Stenogyne  campanulata 
(NCN),  Wilkesia  hobdyi  (Dwarf  ili"  au) 
and  Xvlosma  crentaum  (NCN). 

All  but  seven  of  the  taxa  are  or  were 
endemic  to  the  Hawaiian  island  of 
Kauai;  the  exceptions  are  or  were  found 
on  the  Hawaiian  islands  of  Niihau, 
Oahu,  Molokai,  Maui,  and/or  the  island 
of  Hawaii  as  well  as  Kauai.  The  37  plant 
taxa  and  their  habitats  have  been 
variously  affected  or  are  currently 


threatened  by  one  or  more  of  the 
following:  habitat  degradation  by  feral 
and  domestic  animals  (goats,  pigs,  axis 
and  mule  deer,  cattle,  and  red  jungle 
fowl);  competition  for  space,  light, 
water,  and  nutrients  by  introduced 
vegetation;  erosion  of  substrate 
produced  by  human-  or  animal-caused 
disturbance;  recreational  and 
agricultural  activities;  habitat  loss  from 
fires;  disease;  loss  of  pollinators;  and 
predation  by  animals  (goats,  rats  and 
mice).  Due  to  the  small  number  of 
existing  individuals  and  their  very 
narrow  distributions,  these  taxa  and 
most  of  their  populations  are  subject  to 
an  increased  likelihood  of  extinction 
and/or  reduced  reproductive  vigor  from 
stochastic  events. 

The  taxa  included  in  this  plan  were 
historically  distributed  throughout  the 
island  of  Kauai  and  grow  in  a  variety  of 
vegetation  communities  (grassland, 
shrubland,  and  forests),  elevational 
zones  (coastal  to  montane),  and 
moisture  regimes  (dry  to  wet).  Most  of 
the  taxa  included  in  this  plan  persist  on 
steep  slopes,  precipitous  cliffs,  valley 
headwalls.  and  other  regions  where 
unsuitable  topography  has  prevented 
agricultural  development  or  where 
inaccessibility  has  limited 
encroachment  by  alien  animal  and  plant 
taxa. 

The  objective  of  this  plan  is  to 
provide  a  framework  for  the  recovery  of 
these  37  taxa  so  that  their  protection  by 
the  Endangered  Species  Act  (ESA)  is  no 
longer  necessary.  Immediate  actions 
necessary  for  the  prevention  of 
extinction  of  these  taxa  include  fencing 
for  exclusion  of  ungulates,  alien  plant 
control,  protection  from  fire,  population 
and  plant  community  monitoring  and 
management,  ex  situ  propagation,  and 
augmentation  of  populations,  as 
appropriate.  Long-term  activities 
necessary  for  the  perpetuation  of  these 
taxa  in  their  natural  babitats 
additionally  include  baseline  and  long- 
term  research  regarding  growth 
requirements,  public  education, 
maintenance  of  fenced  areas,  long-term 
monitoring  and  management  of 
populations  and  communities,  and  re- 
establishment  of  populations  within  the 
historic  ranges  of  some  taxa.  Further 
research  current  range,  reproduction 
and  reproductive  status,  pollinators,  life 
history,  limiting  factors,  habitat 
requirements,  and  minimum  viable 
population  sizes  is  needed  to  facilitate 
appropriate  management  decisions 
regarding  the  long-term  perpetuation  of 
each  of  these  taxa. 

Public  Comments  Solicited 

The  Ser\'ice  soUcits  written  comments 
on  the  recovery  plan  described.  All 


comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  these  plans. 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0. 

Dated:  September  26.  1994. 
Michael  J.  Spear, 

Regional  Director.  U.S.  Fish  and  Wildlife 
Senice,  Region  1. 

(FR  Doc.  94-24195  Filed  9-29-94;  8:45  ani) 
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50CFR  Parti? 

Availability  of  Draft  Recovery  Plan  for 
the  Waianae  Plant  Cluster  for  Review 
and  Comment 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  document  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Ser\'ice)  armounces  the 
availability  for  public  review  of  a  draft 
Waianae  Plant  Cluster  Recovery  Plan. 
There  are  31  taxa  of  plants  included  in 
this  plan.  Twenty-six  taxa  are  either 
endemic  to,  or  have  their  largest  or  best 
known  populations  in,  the  Waianae 
Mountain  Range  on  the  western  side  of 
the  island  of  Oahu,  Hawaii. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
November  29,  1994,  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Copies  of  the  draft  recovery 
plan  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  following  locations:  U.S. 
Fish  and  Wildhfe  Service,  room  6307, 
300  Ala  Moana  Blvd.,  P.O.  Box  50167, 
Honolulu,  Hawaii  96850  (phone  808/ 
541-2749);  U.S.  Fish  and  Wildlife 
Service.  Regional  Office,  Ecological 
Services,  911  N.E.  11th  Ave.,  Eastside 
Federal  Complex,  Portland,  Oregon 
97232^181  (phone  503/231-6131). 
Requests  for  copies  of  the  draft  recovery 
plan  and  written  comments  and 
materials  regarding  this  plan  should  be 
addressed  to  Brooks  Harper,  Field 
Supervisor,  at  the  above  Honolulu 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Rosa,  Fish  and  Wildhfe 
Biologist,  at  the  above  Honolulu 
address. 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 


members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
dowTilisting  or  dehsting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measures  needed. 

The  Endangered  Species  Act,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
requires  the  development  of  recovery 
plans  for  fisted  species  unless  such  a 
plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act  as  amended  in 
1988  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  the  public  comment  period  prior 
to  approval  of  each  new  or  revised 
Recovery  Plan.  Substantive  technical 
comments  will  result  in  changes  to  the 
plans.  Substantive  comments  regarding 
recovery  plan  implementation  may  not 
necessarily  result  in  changes  to  the 
recover>'  plans,  but  will  be  forwarded  to 
appropriate  Federal  or  other  entities  so 
that  they  can  take  these  comments  into 
account  during  the  course  of 
implementing  recovery  actions. 
Individualized  responses  to  comments 
will  not  be  provided. 

The  draft  Wainae  Plant  Cluster 
Recovery  Plan  addresses  31  plant  taxa 
that  have  been  listed  as  endangered 
under  the  Endangered  Species  Act  of 
1973.  as  amended  (Act),  in  four  listing 
actions  between  September  1991  and 
June  1994:  Abutilon  sandwcense, 
Alsinidendron  obovatum, 
Alsinidendron  trinerve,  Centaurium 
sebaeoides  ("awiwi),  Chamaesyce 
celastroides  var.  Kaenana  ('akoko), 
Chamaesyce  kuwaleana  ('akoko), 
Cyanea  grimesiana  ssp.  obatae  (haha), 
Cyanea  pinnatifida  (haha),  Cyanea 
superba,  Diellia  falcata,  Diellia  unisora, 
Dubautia  herbstobatae  (na'ena'e), 
Gouania  meyenii,  Gouania  vitifolia, 
Hedyotis  degeneri,  Hedyotis  parvula, 
Hesperomannia  arbuscula,  Lipochaeta 
lobata  var.  leptophylla  (nehe), 
Lipochaeta  tenuifolia  (nehe).  Lobelia 
niihauensis,  Neraudia  angulata, 
Nototrichium  humile  (kulu'i), 
Phyllostegia  mollis,  Sanicula  mariversa, 
Schiedea  kaalae,  Silene  perimanii, 
Stenogyne  kanehoana,  Tetramolopium 
filiforme,  Tetramolopium  lepidotum 
ssp.  lepidotum  Urera  kaalae  (opuhe), 
and  Viola  chamissoniana  ssp. 
chamissoniana  (pamakani).  Twenty-six 


taxa  are  either  endemic  to,  or  have  their 
largest  or  best  known  populations  in, 
the  Waianae  Mountain  Range  on  the 
western  side  of  the  island  of  Oahu, 
Hawaii. 

The  31  plant  tasa  and  their  habitats 
have  been  adversely  threatened  in 
various  degrees  by  one  or  more  of  the 
following:  trampling  and  predation  by 
introduced  ungulates  (pigs,  cattle, 
goats);  habitat  degradation  and 
competition  for  space,  fight,  water,  and 
nutrients  by  naturalized,  alien 
vegetation;  and  habitat  loss  from  fires.  A 
few  of  these  taxa  may  have  been 
subjected  to  overcollection  and  are 
subject  to  trampfing  by  human  beings 
along  trails.  Because  of  the  small 
number  of  extant  individuals  and 
severely  restricted  distributions, 
populations  of  these  tasa  are  subject  to 
an  increased  likelihood  of  extinction 
from  stochastic  events. 

The  ultimate  objective  of  this  plan  is 
to  provide  a  framework  for  the  eventual 
recovery  of  these  31  taxa,  preferably  so 
that  their  protection  by  the  Endangered 
Species  Act  (ESA)  is  no  longer 
necessary.  Immediate  actions  necessary 
for  the  prevention  of  extinction  of  these 
taxa  include  fencing  for  exclusion  of 
ungulates,  alien  plant  control, 
protection  from  fire,  population  and 
plant  community  monitoring  and 
management,  ex  situ  propagation,  and 
augmentation  of  populations,  as 
appropriate.  Long-term  activities 
necessary  for  the  perpetuation  of  these 
taxa  in  their  natural  habitats 
additionally  include  baseline  and  long- 
term  research  regarding  growth 
requirements,  pubUc  education, 
maintenance  of  fenced  areas,  long-term 
monitoring  and  management  of 
populations  and  conun unities,  and  re- 
establishment  of  populations  within  the 
historic  ranges  of  some  taxa.  Further 
research  regarding  current  range, 
reproduction  and  reproductive  status, 
pollinators,  life  historj'.  limiting  factors, 
habitat  requirements,  and  minimum 
viable  population  sizes  is  needed  to 
facifitate  appropriate  management 
decisions  regarding  the  long-term 
perpetuation  of  each  of  these  taxa. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to 
approval  of  these  plans. 

Authority 

The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act.  16 
use.  1533(0. 
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Dated:  September  ?6. 1994. 
MkJuwl ).  Spear, 

Regional  Dirvctar.  U.S.  Fish  and  Wildlife 
Sftvice.  Region  1. 

|FR  Doc.  94-24 19fi  Filed  9-29-94.  8  45  ami 
■H.UNO  COM  4)10-«S-4I 

Marine  Mammal  Annual  R«port 
Availability,  Calendar  Year  1991 

agency:  Fi.sh  aiid  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability  of  calendar 

year  1991  marine  mammal  annual 

report. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  issued  its  1991 
annual  report  on  administration  of  the 
marine  mammals  under  its  jurisdiction, 
as  required  by  section  103(0  of  the 
Marine  Mnmmal  Protection  Art  of  1972. 
The  report  covers  the  period  January  1 
to  December  31.  1991.  and  was 
submitted  to  the  Congress  on  August  25. 
1994  By  this  notice,  the  public  is 
informed  that  the  1991  report  is 
available  and  that  interested  individuals 
may  obtain  a  copy  by  written  request  to 
the  Service. 

AOORESSCS:  VVntten  requests  for  copies 
should  be  addressed  to:  Publications 
Unit.  U.S.  Fish  and  Wildlife  Service. 
Mail  Stop  130-Webb.  1849  C  Street.  NW. 
Washington.  DC  20240. 
FOn  FURTHER  tHFORMATKJH  COHTACT: 
Jeffrey  L.  Horwath.  Division  of  Fish  and 
Wildlife  Management  Assistance.  U.S. 
Fish  and  WiMlife  Service.  Mail  Stop 
820— Arlington  Square.  1849  C  Street. 
NW.  Washington,  IX  20240.  (703)  358- 
1718. 

SUPPt-EMEHTART  fNFORMATlON:  The 
Service  is  responsible  for  eight  species 
of  marine  mammals  under  the 
jurisdiction  of  the  Department  of  the 
Interior,  as  assigned  by  the  Marine 
Mammal  Protection  .^ct  of  1972.  These 
species  are  polar  bear,  sea  and  marine 
otters,  walrus,  manatees  (three  species) 
and  dugong.  The  report  reviews  the 
Service's  marine  mammal-related 
activities  during  the  report  period. 
Administrative  actions  discussed 
include  appropriations,  marine 
mammals  in  Alaska,  endang«fred  and 
threatened  marine  mammal  species,  law 
enforcement  activities,  scientific 
reaaarch  and  public  display  permits, 
certificates  of  registration,  research. 
Outer  Contintmtal  Shelf  environmental 
studies  and  international  adivities. 

niit»f<t   .S^-plemlHT  "22.  1904 
Bru<:e  Btanchard, 
Deputy  Dinctor. 

IFR  Dor   94-24276  Filed  9-29-94.  «:45  am| 
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Klamath  Fishery  Management  Councii; 
Notice  of  Meeting 

AGEMCV:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  this  notice 
announces  a  meeting  of  the  Klamath 
Fishery  Management  Council, 
established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act.  The  meeting  is  open  to 
the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from  10 
a.m.  to  5  p.m  on  Thursday.  October  20, 
1994,  and  from  8:30  am.  to  12  noon  on 
Friday,  October  21,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Redwood  National  Park  Hiouchi 
Visitor  Center.  Highway  199  (across 
from  ledediah  Smith  Camp  Ground), 
Hiouchi,  California. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Dr  Ronald  A.  Iverson.  Project  Leader, 
US.  Fish  and  Wildlife  Service.  P  O.  Box 
1006  (1215  South  Main,  Suite  212). 
Yreka.  California  96097-1006. 
telephone  (916)  842-5763. 
SUPPLEMENTARY  INFORMATK)N:  Toe 
principal  agenda  items  at  this  meeting 
will  be  a  report  on  the  1994  salmon 
fishing  season,  a  report  on  Klamath 
River  flows  and  temperature,  and  a 
proposal  from  the  National  Biological    . 
Survey  for  estimating  the  economic 
benefits  of  restoring  Klamath  fish  and 
fisheries.  The  Council  will  also  consider 
actions  that  could  t>e  taken  in  1995  to 
manage  salmon  ocean  harvest  and 
protect  Klamath  River  salmon  stocks. 
For  background  information  on  the 
Management  Council,  please  refer  to  the 
notice  of  their  initial  meeting  that 
appeared  in  the  Federal  Re^ster  on  July 
8,  1987  (52  FR  25639). 

Dated:  September  23.  1994. 
Thoma*  Dwryer, 

Acting  Regional  Director.  U.S.  Fish  and 
Wildlife  Service 
IFR  Dor.  94-24198  Filed  9-29-94;  8:45  ami 
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IMnwals  Man»gefT>efit  Servtoe 

MiTMrats  M<irageme<H  Advisory  Board, 
Outer  ContinwU'i  Sne<f  (OCS), 
Scientific  Conmirtee  (SC): 
Announcem«»-i(  of  P»eoafy  Session 
Meeting 

This  Notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Pub.  L  92- 
463.  5  use.  Appendix  I.  and  the  Office 
of  Management  and  Budget  Circular  A- 
63,  Revised. 


The  Minerals  Management  Advisory 
Board  OCS  SC  will  meet  in 
subcommittee  session  on  Wednesday, 
November  9.  1994.  and  in  plenary 
session  on  Thursday.  November  10, 
1994.  at  the  Marriott  Dulles  Suites, 
13101  Worldgate  Drive.  Herndon, 
Virginia  22070.  telephone  (703)  709- 
0400. 

The  OCS  SC  is  an  outside  group  of 
scientists  which  advises  the  Director. 
MMS,  on  the  feasibility, 
appropriateness,  and  scientific  value  of 
the  MMS'  OCS  Environmental  Studies 
Program. 

Below  is  a  schedule  of  meetings  that 
will  occur. 

The  OCS  SC  will  meet  in 
subcommittee  session  on  Wednesday, 
November  9.  from  9  a.m.  to  5  p.m.,  and 
in  plenary'  session  on  Thursday, 
November  10,  from  8:30  a.m.  to  5  p.m. 

Discussion  will  include  the  following 
subjects: 

•  Committee  Business  and 
Resolutions 

•  Environmental  Studies  Program 
Status  Review 

•  MMS  Goals  and  Objectives 

The  meetings  are  open  to  the  public. 
Approximately  30  visitors  can  be 
accommodated  on  a  first-come-first- 
served  basis  at  the  plenary  session. 

A  copy  of  the  agenda  may  be 
requested  from  the  MMS  by  writing  Ms. 
Phyllis  Clark  at  the  address  below. 

Other  inquiries  concerning  the  OCS 
SC  meeting  should  be  addressed  to  [)r. 
Ken  Turgeon,  Executive  Secretary  to  the 
OCS  Scientific  Committee,  Minerals 
Management  Service,  381  Elden  Street, 
Mail  Stop  4310,  Herndon,  Virginia 
22070.  He  may  be  reached  by  telephone 
at  (703) 787-1717. 

Dated:  September  22,  1994. 
Thooias  A.  Rea^mger, 
Associate  Director  for  Offshore  Minerals 
Management. 
IFR  Doc.  94-24227  Piled  9-29-94;  8.45  amj 
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National  ParM.  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Commmee: 

Meeting 

AGENCY:  National  Park  Service, 
Department  of  the  Interior 
ACTION:  Notice  of  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (FACA).  5  U.S.C  Appendix  (1988). 
that  a  meeting  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 


Review  Committee  will  be  held  on 
November  17,  18,  and  19,  1994,  in 
Albany,  N.Y. 

On  Thursday  and  Friday  The 
Committee  will  meet  at  the  New  York 
State  Museum,  Clark  Auditorium, 
Madison  Avenue,  Albany,  New  York. 
On  Saturday  the  meeting  will  be  held  in 
the  New  York  State  Museum's  Members 
Lounge.  Meetings  will  begin  each  day  at 
8:30  a.m.  and  conclude  not  later  than 
5:00  p.m. 

The  Native  American  Graves 
Protection  and  Repatriation  Act  Review 
Committee  was  established  by  Public 
Law  101-601  to  monitor,  review,  and 
assist  in  implementation  of  the 
inventory  and  identification  process  and 
repatriation  activities  required  under 
the  statute. 

The  Committee  is  soliciting  comments 
from  members  of  the  public  regarding: 
1)  the  disposition  of  culturally 
unidentifiable  human  remains  in 
museum  or  Federal  collections;  and  2) 
the  disposition  of  unclaimed  human 
remains  and  cultural  items  from  Federal 
or  tribal  lands. 

Culturally  unidentifiable  human 
remains  are  those  in  museum  or  Federal 
agency  collections  for  which,  following 
the  completion  of  inventories  by 
November  16,  1995,  no  lineal 
descendants  or  culturally  affiliated 
Indian  tribe  has  been  determined. 
Unclaimed  human  remains  and  cultural 
items  are  those  intentionally  excavated 
or  inadvertently  discovered  on  Federal 
or  tribal  lands  after  November  16,  1990, 
for  which,  after  following  the  process 
outlined  in  section  3  of  the  statute  (25 
U.S.C.  3002),  no  lineal  descendant  or 
Indian  tribe  has  made  a  claim.  The 
Committee  is  responsible  for 
recommending  spiecific  actions  for 
developing  a  process  for  disposition  of 
unidentified  human  remains  and 
unclaimed  human  remains  and  cultural 
items. 

The  Committee  may  also  review 
written  evidence  regarding  a  dispute 
referred  to  the  Committee  by  the  United 
States  Marine  Corps  in  Hawaii. 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  Dr. 
Francis  P.  McManamon,  Departmental 
Ck)nsulting  Archeologist. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Dr.  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Archeological  Assistance  EHvision, 
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National  Park  Service,  P.O.  Box  37127- 
Suite  210,  Washington,  D.C.  20013- 
7127,  Telephone  (202)  343-4101.  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about 
eight  weeks  after  the  meeting  at  the 
office  of  the  Departmental  Consulting 
Archeologist,  room  210,  800  North 
Capital  Street,  Washington,  D.C. 
Dated:  September  26,  1994 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist  and 
Chief  Archeological  Assistance  Division. 
[FR  Doc.  24182  Filed  9-29-94;  8:45  pm) 

BILUNO  COM  431».70-F 


National  Park  Service 

Keeper  of  the  National  Register  of 
Historic  Places 

September  23,  1994. 

The  title  of  Keeper  of  the  National 
Register  of  Historic  Places  is  hereby 
assigned  to  the  Chief  of  Registration, 
National  Register  of  Historic  Places 
effective  as  of  September  23,  1994. 
Under  36  CFR  60  and  63  the  Keeper  is 
the  individual  who  has  been  delegated 
the  authority  by  the  National  Park 
Service  to  list  properties  and  determine 
their  eligibiUty  for  the  National  Register. 
The  Keeper  may  further  delegate  this 
authority  as  he  or  she  deems 
appropriate.  Under  36  CFR  60  and  63 
the  decision  of  the  Keeper  is  the  final 
administrative  action  on  listings  and 
removals  from  the  National  Register  and 
on  determinations  of  eligibility.  The 
authority  to  resolve  appeals  of  decisions 
in  which  the  Chief  of  Registration  has 
already  participated  will  remain  with 
the  Associate  Director,  Cultural 
Resources. 

Sincerely, 
Jerry  L.  Rogers, 

Associate  Director,  Cultural  Resources  and 
Keeper  of  the  National  Register  of  Historic 
Places,  National  Park  Service. 
IFR  Doc.  94-24214  Filed  9-29-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

Agricultural  Cooperative  Notices  to  the 
Commission  of  Intent  to  Perform 
Interstate  Transportation  for  Certain 
Nonmembers 

The  following  Notices  were  filed  in 
accordance  with  section  10526(a)(5)  of 
the  Interstate  Commerce  Act.  The  rules 
provide  that  agricultural  cooperatives 
intending  to  perform  nonmember, 
nonexempt,  interstate  transportation 
must  file  the  Notice,  Form  BOP-102, 


with  the  Commission  within  30  days  of 
its  annual  meeting  each  year.  Any 
subsequent  change  concerning  officers, 
directors,  and  location  of  transportation 
records  shall  require  the  filing  of  a 
supplemental  Notice  within  30  days  of 
such  change. 

The  name  and  address  of  the 
agricultural  cooperative  (1)  and  (2),  the 
location  of  the  records  (3),  and  the  name 
and  address  of  the  person  to  whom 
inquires  and  correspondence  should  be 
addressed  (4),  are  pubUshed  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  fifing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  D.C.  20423.  The  Notices 
are  in  a  central  file,  and  can  be 
examined  at  the  Office  of  the  Secretary, 
Interstate  Commerce  Commission, 
Washington,  DC. 

(1)  MFA  Incorporated. 

(2)  615  Locust  Street,  Columbia,  MO 

65201. 

(3)  615  Locust  Street,  Columbia.  MO 

65201. 

(4)  Ann  Simpson,  615  Locust  Street, 

Columbia,  MO  65201. 
Vernon  A.  Williams, 
Acting  Secretary. 

[FR  Doc.  94-24240  Filed  9-29-94;  8:45  ami 
BIUJNQ  COM  703S-01-P 


Notice  of  Intent  To  Engage  in 
Compensated  Intercorporate  Hauling 

Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Supervalu  Inc.  P.O.  Box 
990  Minneapolis,  MN  55440. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  corporation: 

State  of  incor- 
poration. 

Hazelwood     Farms     Bak-     Missouri. 

eries.  Inc.,   Hazelwood, 

MO. 
Max  Club,   Inc,   Hunting     Minnesota. 

Beach,  CA. 
Moran    Foods,    Inc.    Dba     Missouri. 

Sav    A    Lot,    St.    Louis, 

MO. 
Preferred    Products,    Inc.,     Minnesota. 

Chaslca,  MN. 
Scott "s  Food  Stores,  Inc.,    Indiana. 

Ft.  Wayne,  IN. 
Shop  'N  Save  Warehouse     Missouri. 

Foods,   Inc.,   Kirkwood, 

MO. 


Aoaan 
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State  of  loccr- 
poratioo. 

Springfield      Sugar      and     Massachusetts. 

Protiurts        Co         Db« 

Sweellife,       Northbofo, 

MA 
Supervalu  Holdings,  Inc.,     Minnesota. 

Eden  Pmine,  MN. 
Supervalu         Oparatioos,     Minneaota. 

Inc.  Bdan  Praria.  MN. 
Supermarket      Operations     Minnesota. 

of  American.  Inc.,  Eden 

Prairie.  MN. 
Supervalu   Transportation     Minnesota. 

Inc  .  Eden  Prairie.  M.M 
Twin    Value   Stores.    Inc  .     Minnesota 

Cuy8ht>ga  Falls.  OH. 

Vervon  A.  Williams. 

Acting  SecKtaiy 

|FR  Doc.  94-24238  Filed  ft-2ft-94.  8  45  amj 

WLLINO  COM  mt-01-m 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  (Jffjce  of  Mana|;ement  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  Information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Aci  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Eintries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/colloction: 

(2)  the  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  tolle<:tion, 

(3)  how  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(f>)  an  estimate  of  the  total  number  of 
n-spon<Jrnts  and  the  amount  of  time 
estiiiiatod  for  an  average  respondent  to 
re.sponil. 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  In  this 
notice,  especially  rf^arding  the 
estimated  public  burden  and  ast>ociate<i 
response  time,  should  be  directed  to  the 
OMB  reviewer,  N4r  |eff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
fustica's  Clearance  Officer.  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 


the  OMb  reviewer  and  lh«i  Ltepartineiil 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
commeots  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer.  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  the  expiration  dattf  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

(1)  Report  of  Theft  or  Loss  of 
Controlled  Substances.  DLA  Form  106. 

(2)  DEA  Form  106  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Individuals  or  households, 
BusiiMsaes  or  other  for-profit.  Federal 
agencies  or  eraplo>*ees.  The  Code  of 
Federal  Regulations  21  CFR  1301.74(c) 
and  1301.76(b)  require  DEA  registrants 
to  complete  and  submit  DEA  Form  106 
upon  discovery  of  a  theft  or  loss  of 
controlled  sut»tances.  Purpose:  accurate 
accountability;  monitor  substances 
diverted  into  illicit  markets  and  develop 
leads  for  criminal  investigations. 

(5)  6,460  annual  respondents  at  .5 
hours  per  response. 

(6)  4,199  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated  September  28. 1994. 
Roterl  B.  Brigga. 

Department  Clearance  Officer.  United  States 

Department  of  (ustice. 

|FR  Doc  94-24176  Filed  9-29-94;  8:45  am) 
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Antitrust  Dlvlsk>n 

United  States  and  State  of  Florida  v 
Morton  Plant  Health  System,  Inc  and 
Trustees  of  Mass*  Hospital,  Ire 
Public  Commants  and  Response  or\ 
Proposed  Final  Consent  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act,  15  USC.  16(bHh). 
the  United  States  publishes  below  the 
comments  received  on  the  proposed 
Final  Consent  Judgment  in  United 
States  and  State  of  Florida  v.  Morton 
Plant  Health  System,  Inc.,  and  Trustees 
of  Mease  Hoapilal,  Inc.  Civil  No.  94- 
748-aV-T-23E,  United  States  District 
Court  for  the  Middle  District  of  Florida, 
together  with  the  United  States' 
response  to  the  comments. 


Copies  of  the  public  comments  and 
the  respoiise  are  available  on  request  for 
inspection  and  copying  in  Room  3235  of 
the  Antitrust  Division.  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  and  at  the  Office 
of  the  Clerk  of  the  United  States  District 
Court  for  the  Middle  District  of  Florida, 
United  States  Courthouse,  611  North 
Florida  Avenue,  Room  B-100.  Tampa, 
Florida  33602. 
loseph  H.  Widmar. 

Deputy  As-iistant  Attorney  Ceneral.  Antitrust 
Division 

The  United  States'  Response  To  Public 
Comments 

Pursuant  to  Section  2(d)  of  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-<li)  (the  "APPA").  the 
United  States  hereby  submits  and 
responds  to  the  public  comments  it  has 
received  regarding  the  proposed  Final 
Consent  Judgment  ("Judgmenf'J  in  this 
civil  antitrust  proceeding. 

This  action  oegan  on  May  5,  1994, 
when  the  United  States  and  the  State  of 
Florida  filed  a  Verified  Complaint 
alleging  that  the  proposed  consolidation 
of  Morton  Plant  Health  System,  Inc.  and 
Trustees  of  Mease  Hospital,  Inc.  would 
tend  to  substantially  lessen  competition 
in  the  provision  of  acute  inpatient 
hospital  services  in  North  Pinellas 
County.  Florida  in  violation  of  Section 
7  of  the  Clayton  Act,  as  amended,  15 
U.S.C  §  18.  On  June  17, 1994,  the 
parties  filed  a  Stipulation  and  a 
proposed  Judgment,  and  on  July  1,  the 
United  States  filed  a  Competitive  Impact 
Statement  regarding  the  proposed 
Judgment. 

As  explained  in  the  Competitive 
Impact  Statement,  the  proposed 
Judgment  permits  Morton  Plant  and 
Mease  to  achieve  cost  savings  by 
consolidating  some  hospital  and 
administrative  services,  but  it  enjoins 
the  proposed  consolidation  and  requires 
Morton  Plant  and  Mease  to  continue 
competing  in  the  provision  of  inpatient 
hospital  services  as  separate  corporate 
entities,  thus  preserving  that 
competition  upon  which  consumers 
have  relied  to  reduce  the  cost  of  hospital 

care. 

The  APPA  requires  a  sixty-day  period 
for  the  submission  of  public  comments 
on  the  proposed  Judgment  (15  U.S.C. 
16(b)l.  The  sixty-day  comment  period 
expired  on  September  12.  1994.  The 
United  States  received  two  comments. 
The  comments  and  the  United  States' 
response  to  these  comments  are  being 
published  with  this  notice.'  What 


>  The  cocnmenu  (od  th«  iiKiividual  responses  are 
•itAched  as  Exhibit  1. 


M  r\r\i\n 
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follows  is  a  brief  summary  of  the 
comments  and  the  United  States' 
response. 

1.  The  Textile  Rental  Services 
Association  criticized  language  in  the 
proposed  Judgment  that,  the  Association 
claims,  would  authorize  Morton  Plant 
and  Mease  to  establish  a  tax-exempt 
joint  venture  to  provide  hospital 
laundry  services.  Currently,  such  a 
venture  would  not  be  tax-exempt.  The 
United  States'  response  to  this  comment 
points  out  that,  in  drafting  the  proposed 
Judgment,  the  parties  did  not  intend  to 
create  any  new  federal  or  state  tax 
exemption.  Morton  Plant  and  Mease 
confirmed  in  writing  that  they  neither 
intend,  nor  will  they  interpret,  the 
proposed  Judgment  to  provide  them 
with  any  such  tax-exemption. 

In  our  view,  the  parties'  written 
commitment  that  they  will  not  interpret 
the  proposed  Judgment  as  creating  or 
providing  any  new  federal  or  state  tax 
exemption  fully  meets  the  Textile 
Rental  Services  Association's  concern 
that  the  Judgment  could  be  read  to 
provide  such  tax  relief.  A  key  point, 
however,  is  that  the  criticism  about  the 
tax  consequences  of  the  proposed 
Judgment  is  entirely  unrelated  to  the 
key  issue  before  the  Court:  the 
effectiveness  of  the  Judgment  in 
remedying  the  antitrust  violation 
alleged  in  the  Complaint. 

2.  Ms.  Ann  E.  Castro,  who  represents 
an  employTnent  agency  for  temporary 
nurses,  criticized  provisions  of  the 
proposed  Judgment  that  would  permit 
Morton  Plant  and  Mease  to  combine 
their  purchases  of  temporary  nursing 
services.  She  believes  that  the  hospitals' 
joint  vent\ire  might  decide  to  purchase 
nursing  services  from  foreign-bom 
nurses,  who,  she  claims,  typically 
charge  less  than  the  nurses  her  client 
represents. 

In  response,  the  United  States  pointed 
out  that  purchasing  nursing  services  at 
lower  prices  is  a  legitimate,  pro- 
competitive  goal.  A  reduction  in  Morton 
Plant's  and  Mease's  costs  for  nursing 
services  would  likely  translate  into 
lower  charges  for  hospital  care,  and 
hence,  benefit  health  care  consumers. 
Consequently,  this  criticism  does  not 
warrant  rejecting  the  proposed 
Judgment,  iHit  instead  underscores  its 
salutory  effect. 

Dated:  September  23.  1994 
Respectfully  submitted, 
Anthony  E.  Harris.  Attorney,  Antitrust 

Division  U.S.  Departnieni  of  Justice. 

Washington.  DC.  20001  (202)  307-O951 

Exhibit  1 

Calland,  ICharasch  Morse  &  Garfiakle.  P.O. 

Canal  Square 

1054  Thirty-First  Street,  NW. 


Washington.  DC.  20007^496 

(202)  342-5200 

Telecopy:  (202)342-5219.  (202)  337-8787 

August  9,  1994 

\1A  HAND  DELIVERY 

Ms.  Gail  Kursh 

Chief,  Professions  and  Intellectual  Property 

Section 
U.S.  Department  of  Justice 
Antitrust  Division 
555  4th  Street,  NW.,  Rm  9903 
Washington,  DC  20001 

Ro:  Public  Comment  on  Proposed  Final 
Consent  Judgment,  Stipulation  and 
Competitive  Impact  Statement  in  the 
matter  of  United  States  and  State  of 
Florida  v.  Morton  Plant  Health  System. 
Inc.  and  Trustees  of  Mease  Hospital,  Inc., 
No.  94-74 8-CIV-T-23E  (M.D.  Fla..  Filed 
May  5,  1994). 

Dear  Ms.  Kursh: 

This  letter  is  filed  on  behalf  of  this  firm's 
client,  the  Textile  Rental  Services 
Association  ("TRSA  ")  with  respect  to  \he 
above-capiioned  action  (the  "Stipulation  "), 
in  partial  objection  to  the  terms  of  the 
Stipulation. 

TRSA  is  a  nonprofit  trade  association.  Its 
mission  is  to  protect,  promote,  and 
professionalize  the  industry  of  its  members, 
which  are  companies  engaged  in  textile 
maintenance  and  provision  of  rental  services 
to  commercial,  industrial  and  institutional 
accounts.  Members  of  TRSA  account  for 
about  90  percent  of  the  annual  sales  of  the 
linen  supply  industry  and  about  75  percent 
of  the  sales  of  the  industrial  laundering 
industry.  The  combined  textile  rental 
industry  had  estimated  1993  sales  of  about  S6 
billion.  Linen  supply  and  industrial 
laundering  companies  employ  110.000 
people. 

Article  II.  paragraph  (G),  and  Article  V. 
paragraph  (B)  of  the  Stipulation,  as  published 
in  the  Wednesday,  July  13, 1994  Federal 
Register  (59  Fed.  Reg.  35,752,  35754)  provide 
that  Morton  Plant  Health  System  ("Morton 
Plant")  and  Trustees  of  Mease  Hospital 
( 'Mease  ")  may  form  a  "nonprofit,  tax-exempt 
organization"  which  "may  own  and  ojjerate 
any  .  .  .  Eligible  Partnership  Administrative 
Service  and  may  provide  such  st-r^'ice  to 
Morton  Plan  and  Mease."  The  Stipulation 
defines  "Eligible  Partnership  Administrative 
Service"  to  include,  among  other  things, 
"housekeeping  and  laundry"  services  and 
"all  miscellaneous  services  not  related  to 
patient  care  and  not  exceeding  an 
expenditure  of  5250,000.00  annually." 

As  is  discussed  in  greater  detail  below,  the 
implication  in  the  Stipulation  that  a  tax- 
exempt  organization  may  perform  laundry 
services  is  direc(7y  contrary  to  law.  and  the 
open-ended  grant  of  authority  to  perform 
"miscellaneous  services"  may  be  interpreted 
in  a  manner  which  is  iaconsistent  with  law. 
TRSA  objects  to  the  content  and  potential 
effect  of  these  provisions. 

The  Supreme  Court  specifically  ruled  in 
HCSC-Laundry  v.  United  States.  450  U.S. 
1,101  S.Ct.  836,  67  L£D.2d  1  (1981)  that  a 
"cooperative  hospital  service  organization" 
formed  for  the  express  purpose  of  providing 
laundry  services  for  two  or  more  hospitals 
(which  were  themselves  tax-exempt 


organizations  under  §  501(c)(3)  of  the  Internal 
Revenue  Code)  was  not  eligible  for  tax 
exempt  status.  Section  501(e)  af  the  Internal 
Revenue  Code  directly  addresses  the  capacity 
of  a  hospital  service  organization  to  qualify 
for  tax  exempt  status,  and  provides  a  list  of 
services  which  such  qualified  origanizations 
can  perform.  Laundry  services  are  not 
expressly  nor  implicitly  included  in  that 
list.' 

The  petitioner  in  HCSC  Laundry  asserted 
that  the  list  of  services  in  §  501(e)  was  not 
intended  as  an  exclusive  list,  and  that  the 
service  entity  providing  laundry  services 
could  qualify  for  tax-exempt  status  under  the 
general  qualification  standards  of  §  501(c)(3) 
applied  to  other  compenies.  The  Supreme 
Court  rejected  the  petitioner's  argument,  and 
upheld  the  Third  Circuit's  ruling  that 
compliance  with  §  501(e)  was,  in  fact,  the 
only  way  for  a  hospital  service  organization 
to  attain  tax-exempt  status,  fhe  Court  noted 
that  the  omission  of  laundry  services  from 
§  501(e)  by  lawmakers  in  1968  was  not 
inadvertent,  and  that  the  inclusion  of  laundry 
ser\ices  was  expressly  considered  and 
rejected  in  1968  (during  original  legislative 
action),  and  1976  (when  an  effort  was  made 
to  amend  the  law  to  include  laundry 
services)  101  S  Ct.  at  839. 

We  acknowledge  that  the  issues  before  the 
District  Court  and  the  Department  of  Justice, 
and  the  compromises  contained  in  the 
Stipulation,  focus  on  antitrust  and 
anticomjjetitive  concerns  and  that  the 
Stipulation  is  not  necessarily  cognizant  of 
federal  income  tax  implications. 
Nevertheless,  the  Stipulation  implies  a  range 
of  authority  which  is  inconsistent  with 
current  law,  and  we  urge  you  to  revise  the 
Stipulation  to  reflect  current  law  on 
permissible  tax-exemp»t  activities  for  hospital 
service  organiMtions. 

TRS.\  requests  the  opportunity  to  submit 
further  comments  or  to  otherwise  participate 
in  any  other  proceeding  concerning  this 
subject.  Please  contact  the  undersigned  if  vou 
have  any  questions  regarding  the  foregoing, 
or  if  you  need  any  funher  information. 
Sincerely. 

Steven  John  Fellman. 
Counsel  to  the  Textile  Rental  Services 
Association. 

cc:  Mr.  John  Burke. 

Employee  Plans  and  Exempt  Organizations 
Mr.  J.C  Qjntney 

Executive  Director.  Textile  Rental  Services 
Assn. 


'  Section  501(e)  provides,  in  pertinent  part,  as 
follows  (emphasis  added): 

For  purposes  of  this  title,  an  organization  shall  be 
treated  as  an  organization  organized  and  operated 
exclusively  for  charitable  purposes  if — (1)  such 
organization  is  organized  and  operated  solel>  — 1.\) 
to  perform,  on  a  centralized  basis,  orte  or  morv  of 
the  following  services  which,  if  performed  on  its 
oum  behalf  by  a  hospital  which  is  an  organization 
described  in  (§  501(t)(3)j  and  exempt  from  taxation 
under  subsection  (a),  would  constitute  activities  in 
exercising  or  performing  the  purpose  or  function 
constitulir.g  Ihe  basis  for  its  exemption,  data 
procesfing,  purchasing,  nvrehousing,  billing  and 
collectidn,  food,  clinical,  industrial,  engineering, 
hboratory,  printing,  communications,  record  centrr 
end  personnel  (including  selection,  testing,  mining, 
and  education  of  personnel) 
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S«»pler>u>«»r  .:  v   i  ■•■>•« 

BY  FACSIMILE  AND  US  MAIL 

Sicven  John  Fellman.  Esquire 

Cdland.  Kharasch,  Morse  It  Gvfmkle.  P.C 

Canal  Square 

lOM  31»t  Street.  N.W 

Washington.  DC  20007-1492 

Re:  Public  Comment  on  Proposed  Consent 

Decree  in  United  States  and  State  of 

Florida  v  Morton  Plant  Health  Systems. 

Inr  .  et  al..  No.  94-748-C1V-T-23E  (M  D. 

Fla  .  nied  May  S.  1994) 
Dear  Mr  Fellman: 

This  letter  responds  to  your  recent  letter, 
submitted  on  behalf  of  the  Textile  Rental 
Service  Association,  commenting  on  the 
possible  ux  ramifications  of  the  joint  venture 
that  Morton  Plant  Health  System.  Inc  and 
Trustees  of  Mease  Hospital.  Inc  are 
permitted  to  establish  under  the  terms  of  the 
proposed  consent  decree  in  (his  case. 

In  your  letter,  your  correctly  point  out  that 
the  proposed  decree  authorizes  Morton  Plant 
and  Mease  to  form  a  "nonprofit,  tax-exempt 
organization"  that  "may  own  and  operate 
land  provide  to  Morton  Plant  and  Mease)  any 
*   •   *  Eligible  Partnership  Administrative 
Service,  '  and  that  such  services  may  include 
inter  alia,  "housekeeping  and  laundry" 
services  and  "all  miacallaneous  services  not 
related  to  patient  care  and  not  exceeding  an 
expenditure  of  S2M).000  annually  "  Final 
Consent  Judgment  H  II  (G)  and  V(B).  This 
langviage  could  be  read  to  imply  that  the 
partnership  organized  under  the  decree  can 
perft)rm  laundry  services  and  other 
unspecified  miscellaneous  services  and 
remdin  a  "nonprofit,  tax -exempt 
organization"  under  federal  tax  laws. 

However,  current  federal  tax  statutes  and 
court  decisions  interpreting  them  indicate 
that  a  "cooperative  hospitals  service 
organization"  formed  to  provide  laundry 
services  for  two  or  more  non-profit  hospital 
is  ncH  eligible  for  tax  exempt  status.  HCSC- 
Laundry  v  United  States.  450  US.  1.  6-8 
(1981).  It  is  also  quite  possible  that  a  joint 
venture  formed  by  the  hospitals  to  provide 
other  "miscellaneous  services  not  related  lo 
patient  care" — and  not  specifically  listed  as 
a  tax-exempt  service  in  Section  SOl(e)  of  the 
internal  Revenue  Code — would  not  be 
entitled  to  tax-exempt  status. 

The  United  States  certainly  does  not  view 
this  consent  decree  as  affording  Morton  Plant 
or  Mease  a  new  exemption  from  federal  (or 
state)  taxes.  Moreover.  Morton  Plant  and 
Mease  have  provided  wntten  assurances  that 
they  do  not  intend  to  interpret  the  consent 
decree  as  providing  an  amendment  to  or 
exemption  under  any  tax  law.  (A  copy  of  that 
written  assurance  from  the  hospitals'  trial 
counsel  is  enclosed  ) 

In  short,  the  proposed  consent  decree  is 
clearly  not  Intended,  and  should  not  be  read, 
to  alter  or  amend  tax  laws,  rules,  or 
regulations,  or  to  create  any  new  tax 
exemptions  or  loopholes.  In  order  to  qualify 
for  tax-exempt  status,  the  hospitals'  joint 
venture  must  satisfy  any  applicable  tax 
regulations,  not  simply  rely  upon  the 
language  of  the  proposed  decree. 

I  trust  that  this  responds  to  the  concerns 
you  have  expressed.  Thank  you  for  your  keen 
interest  In  the  enforcement  of  our  federal 
antitrust  and  tax  laws. 


Sincerely  yours, 

Anthony  E.  Harris. 

Attorney.  Professions  Sr  Intellectual  Property 

Section. 

Enclosure 

cc:  Mr  John  Burke 

Assistant  Commissioner. 

Employee  Plans  and  Exempt  Organizations 

Interna]  Revenue  Service. 

Macfarlane  Ausley  Ferguson  ft  McMullen 

Attorneys  and  Counselors  At  Law 

September  21.  1994 

in  reply  refer  to:  Clearwater 

ALSO  SENT  VIA  FAX  1-202-514-1517 

Anthony  E.  Harris.  Esq 

Trial  Counsel 

US  Departn.ent  of  justice 

Antitrust  Di\  ision 

555-4th  Strwt.  N  W  .  Room  9901 

Washington,  DC  20001 

Re:  USA  V.  Morton  Plant  and  Mease 

Dear  Tony: 

It  is  my  understanding  that  you  requested 
wntten  assurances  in  reference  to  one  of  the 
comments  received  in  relation  to  the  Consent 
Decree.  In  that  regard,  please  accept  this 
correspondence  as  my  clients'  written 
assurance  that  they  do  not  intend  to  violate 
the  tax  laws  in  relation  to  implementation  of 
this  Consent  Decree,  nor  do  they  intend  to 
claim  any  exemption  to  which  they  are  not 
entitled,  nor  did  they  intend,  nor  do  they 
interpret  the  Consent  Decree  to  give  them  any 
additional  exemptions  not  provided  for  in 
the  tax  codes,  federal  or  state.  This  matter  has 
been  reviewed  by  appropriate  lax  counsel 
who  are  advising  the  entities  accordingly.  If 
you  have  additional  questions,  please  do  not 
hesitate  to  call. 
Sincerely. 
James  A.  Martin,  Jr. 
JAMknk 

cc: 

Mr  Frank  V.  Murphy 
Mr  Phil  Beauchamp 
John  P.  Frazer,  Esq. 
Emil  C  Marquardt.  Jr..  Esq 
Steve  Kiess,  Esq 
H;/DATA/ATY/JAM/MPI1/MEASE/HARRIS 
LTR 

Law  Offices 

Ann  Elaine  Castro  PA. 

September  12.  1994 

Ms.  Gail  Kursh 

Chief.  Professions  and  Intellectual  Property 
Section 

U.S.  Department  of  Justice 

Antitrust  Division 

555  4th  Street.  N.W. 

Room  9903 

Washington  DC.  20001 

In  Re:  United  States  and  State  of  Florida  v. 
Morton  Plant  Health  System.  Inc.  and 
Trustees  of  Mease  Hospital.  Inc.  No.  94- 
74a-aV-T-23E  (M.D..  Fla..  Filed  May  5. 
1994) 
On  behalf  of  my  client,  a  nursing 

contractor  doing  business  in  Pinellas  County 

Florida,  this  public  comment  is  being 

submitted  as  there  is  considerable  concern 

that  the  combination  of  Morton  Plant  and 

MeaK  may  substantially  lessen  competition 


In  the  provision  of  health  care  services  in 
North  Pinellas  County  in  violation  of  Section 
7  of  the  Cla>'ton  Act.  15  U.S.C.  18. 

Specifically,  the  gravamen  of  my  client's 
concern  lies  in  the  suspicion  that  should  the 
merger  go  forward,  staff  relief  nurses  and 
other  health  care  professionals  will  be 
injured  At  59  Fed.  Reg.  357555  (July  13. 
1994).  Part  VI  (B)  Independent  Activities,  the 
Final  Consent  Judgment  reads  as  follows: 

Morton  Plant  and  Mease  shall  each  price 
and  sell  its  services,  both  those  owned  and 
operated  and  operated  separately  and  those 
purchased  from  the  Partnership,  in  active 
competition  with  each  other.  Morton  Plant 
and  Mease  shall  each  exercise  its  own 
independent  judgment  on  how  to  market  and 
price  its  patient  care  services  and  shall  not 
discuss,  communicate,  or  exchange  with  each 
other  or  any  other  hospital  information 
relating  to  the  marketing,  pricing, 
negotiating,  or  contracting  of  any  patient  care 
services,  including  those  purchased  from  the 
Partnership. 

On  information  and  belief  Morton  Plant 
has  j>articipated  in  predatory  pricing.  Morton 
Plant  together  with  nineteen  of  twenty-three 
major  hospitals  in  the  Tampa  Bay  area 
previously  engaged  in  activities  which  set 
forth  a  federal  anti-trust  Investigation.  This 
investigation  was  conducted  in  1988-9  to 
look  into  alleged  abuses  by  the  hospitals.  An 
organization  by  the  name  of  SASSA  alleged 
that  the  nineteen  hospitals  were  acting  in 
concert  to  attempt  to  eliminate  competition 
in  the  staff  relief  nurse  industry  throughout 
the  Tampa  Bay  area,  and  lo  drive  prices 
below  community  standards  for  the  relief 
nurses. 

Although  the  federal  investigation  of  the 
anti-trust  activities  ended  when  the  hospitals 
dropped  their  plan,  the  hospitals  have 
continued  to  act  in  concert  to  try  to  eliminate 
competition  in  the  staff  relief  nurse  industry 
and  to  drive  prices  below  community 
standards  for  th^  relief  nurses.  A  new 
alliance  was  formed  after  the  1988-9 
investigation  called  the  Bay  Area  Hospital 
Council  (BAHC)   BAHC  has  actively 
recruited  foreign  nurses  lo  supply  area 
hospitals  with  cheaper  temporary  nurses,  and 
this  collective  activity  has  further  damaged 
the  nursing  contractor  that  this  firm 
represents,  as  the  foreign  relief  nurses  have 
beien  working  for  wages  well  below 
community  standards  for  temporary  nurses. 

Although  Morton  Plant  has  engaged  in 
utilizing  relief  nurses  on  H-1 A  nurses.  Mease 
has  not.  The  nursing  contractor  this  firm 
represents  has  been  doing  business  with 
Mease,  but  had  been  doing  no  business  at  all 
with  Morton  Plant,  until  the  contractor 
would  agree  to  do  business  with  Morton 
Plant  at  rates  below  community  standards  for 
relief  workers.  This  demand  for  cheaper  rates 
commanded  by  Morton  Plant  has  still  not 
translated  into  significant  return  of  business 
lo  the  contractor  who  had  historically 
provided  Morton  Plant  with  a  large  portion 
of  Its  staff  relief  nurses. 

Should  the  merger  go  forward,  there  will 
certainly  be  an  adverse  affect  on  staff  relief 
nurses  desiring  to  work  in  north  Pinellas 
County,  in  that  their  ability  to  work  at  Mease 
Hospital  will  be  uncertain,  should  Mease  be 
influenced  by  the  practices  that  Morton  Plant 
has  adopted. 


Further  information  has  been  supplied  to 
Jerome  Hoffman  of  the  Florida  Attorney 
General's  Office  in  Tallahassee,  Florida. 
Sincerely. 
Ann  Elaine  Castro  P.A. 

September  23. 1994 
BY  FACSIMILE  AND  U.S.  MAIL 
Ann  Elaine  Castro,  Esquire 
Griffin  Professional  Building 
1455  Court  Street 
Clearwalar.  Florida  34616 
Re:  Public  Comment  on  Proposed  Consent 
Decree  in  United  States  and  State  of 
Florida  V.  Morton  Plant  Health  System, 
Inc.,  et  al..  No.  94-748-aV-T-23E  (M.D. 
Fla..  filed  May  S.  1994) 
Deor  Ms.  Castro: 

This  letter  responds  to  your  September  12. 
1994  letter  regarding  the  potential  impact  of 
the  proposed  consent  decree  on  competition 
in  the  provision  of  temporary  nursing 
services  to  Tampa  Bay  area  Jiospitals. 

As  I  understand  your  concerns,  your  client 
is  an  employment  agency  that  si:pplies 
temporary  nurses  to  hospitals  in  the  Tampa 
Bay  area,  including  Mease.  Apperently.  your 
client  has  had  difficulty  compteting  in  the 
provision  of  nursing  services  because  Morton 
Plant  and  19  other  area  hospitals,  acting 
through  a  trade  aKsociation,  Bay  Area 
Hospital  Association,  actively  recruit  foreign- 
born  nurses,  who,  you  say,  are  willing  to 
work  at  temporary  positions  at  much  cheaper 
rates  than  the  nurses  your  client  employs. 
You  believe  that  if  Morton  Plant  and  Mease 
combine  their  purchases  of  nursing  services, 
as  they  are  permitted  to  do  under  the 
proposed  consent  decree,  their  joint  venture 
may  elect  to  purchase  the  services  of  foreign- 
bom  nurses,  rather  than  continue  doing 
business  with  your  client 

In  our  view,  the  concerns  you  have 
expressed  provide  no  justification  for 
reconsidering  the  merits  of  the  proposed 
decree.  First,  the  factual  premise  of  your 
argument — that  Morton  Plant  favors  the  use 
of  foreign-bom  lemporery  nurses — is  suspect. 
There  is  no  evidence  that  Morton  Plant,  in 
fact,  routinely  fills  temporary  nursing 
positions  al  its  hospitais  with  lower-paid 
foreign-born  nationals.  The  materials  you 
submitted  to  the  Florida  Attorney  General's 
Office  in  support  of  your  complaint  indicate 
that,  as  recently  as  1992,  Morton  Plant  did 
not  hire  a  single  foreign  national  as  a 
temporary  nurse. 

Second,  neither  hospital  is  today 
precluded  from  hiring  {preign-bom  nurses  to 
fill  tempcM-ary  f)ositions,  and  there  is  no 
proper  basis  for  restricting  the  joint  venture's 
hiring  of  fortign-born  nurses.  Indeed,  such 
employment  discrimination  is  likely 
unlawful. 

Finally,  even  if  Morton  Plant  routinely  fills 
temporary  nursing  positions  with  lower-paid 
foreign  nationals,  and  the  hospital  joint 
venture  organized  pursuant  to  the  decree 
adopts  that  praaice  and  expands  it  to  Mease, 
paying  less  expensive  rates  for  nursing 
services  is  likely  to  have  significant 
procompetitive  effet;ts.  This  practice 
promises  to  reduce  the  cost  of  nursing  care 
at  these  hospitals,  and  it  has  not  been 
suggested  that  that  will  lead  to  any 
diminution  In  the  quality  of  rare.  The 


reduction  in  nursing  costs  will  likely  lead  to 
a  reduction  in  prices  paid  for  hospital-related 
services,  precisely  the  pro-consumer  result 
the  parties  anticipated  when  they  agreed  to 
the  settlement  now  pending  before  the  Court. 

I  trust  this  information  will  help  you  to 
understand  the  basis  for  the  Departmenl's 
action  and  the  proposed  settlement  in  this 
matter.  Thank  you  for  sharing  your  views 
with  us. 

Sincerely  yours. 

Anthony  E.  Harris, 

Attorney,  Professions  S-  Intellectual  Property 
Section. 

[FR  Doc.  94-24213  Filed  9-29-94;  8:45  am) 
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Pursuant  to  the  National  Coooeratfve 
Research  and  Production  Ac?  of 
1993— -the  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on  June 
23,  1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act  "),  The  Frame  Relay 
Forum  ("FRF")  has  filed  vmtten 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notincaitons  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  circumstances. 
Specifically,  the  identities  of  the 
additional  members  of  FRF  are: 
Advanced  Computer  Communications, 
Cupertino,  CA;  Advanced  Compression 
Technology,  Camarillo,  CA;  and 
Concert,  Reston,  VA.  The  following  are 
no  longer  members  of  FRF:  Digital 
Equipment;  Cray  Cxjmmunications; 
Netcomm  Limited;  NEC;  Telia; 
Financial  Paradigms;  BT  North  America; 
Bull;  and  Multi-Access. 

No  other  changes  have  been  made  :n 
either  the  membership  or  planned 
activities  of  FRF.  Membership  remains 
open,  and  FRF  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  April  10.  1992,  FRF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  2.  1992  (57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  March  25,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  5,  1994  (59  FR  23234). 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  94-24158  Filed  9-29-94;  8:45  am] 
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Pursuant  to  the  National  Cooperative 

Research  and  Production  Act  of 
1993 — Network  Management  Forum 

Notice  is  hereby  given  that,  on  August 
12.  1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Network 
Management  Forum  ("the  Forum")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  additions  to  its 
membership.  The  additional 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintifis  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  identities  of  the  new  members  to  the 
venture  are  as  follows:  Cincinnati  Bell 
Information  Systems,  Cincinnati,  CH; 
and  NEC  Corporation,  Tokyo,  Japan  are 
Corporate  Members.  Ch-acle  CorporaMon, 
Bracknell,  Berkshire,  United  Kingdom; 
Prism  Systems,  Inc  ,  Richmond.  British 
Columbia,  Canada;  Sprint  International. 
Overland  Park.  KS;  Sterling  Software, 
Reston,  VA;  Telefonica  Sistemas.  S.A.. 
Madrid,  Spain;  Telefonos  de  Mexico, 
c/o  Southwestern  Bell  Co.,  San  Antonio, 
TX;  and  Unisource  Business  Networks, 
Ltd.,  Ittigen,  Switzerland  are  Associate 
Members.  Australian  Department  of 
Administrative  Serxices.  Canberra  Act, 
Australia;  The  Coca-Cola  Company, 
Atlanta,  GA;  DHL  Systems,  Inc.. 
Burlingame,  CA;  EDS.  Piano,  TX; 
European  Space  Agency,  Rome,  Italy; 
Frensham  Communications,  Reading, 
England;  ITCAL.  Courbevoie,  France; 
Japan  Airlines  Co..  Ltd.,  Tokyo,  Japan; 
McCaw  Communications,  Kirkland, 
WA:  National  Westminster  Bank  PLC, 
Kegworth,  Derby.  England;  NIST, 
Gaithersburg,  MD;  Philips  Research, 
Aachem,  Germany;  Royal  Hong  Kong 
Jockey  Club,  Happy  Valley,  Hong  Kong; 
Shell  Oil,  Houston,  TX;  and  SITA, 
Neuilly-sur-Seine,  France  are  AffiUate 
Members. 

No  other  changes  have  been  made, 
since  the  last  notification  filed  with  the 
Department,  in  either  the  membership 
or  planned  activity  of  the  group  research 
project.  Membership  in  this  group 
research  project  remains  ojjen,  and  the 
Fonmi  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21.  1988,  the  Forum  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  8,  1988  (53 
FR  49615). 
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The  last  notification  was  filed  with 
the  Department  on  June  6,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  luly  21.  1994  (59  FR  37266). 
Constance  K.  Robinson, 
Dirt^tor  ofOpemtions.  Antitrust  Division. 
|FR  Doc.  94-24159  Filed  9-29-94;  8  45  am) 
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Pursuant  to  the  National  Cooperative 
Research  and  Production  Act  of 
1993— The  SQL  Access  Group,  Inc. 

Notice  is  hereby  given  that,  on  Jime  6, 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  SQL  Access 
Group,  Inc.  ("the  Group"),  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Specifically,  the  following  parties  are 
no  longer  members  of  the  Group:  Apple 
Computer:  Boeing  Computer  Services; 
British  Telecom  Research;  Concom 
Systems;  E.I.  Dupont  de  Nemoius  &  Co., 
Inc.;  Hewlett  Packard;  Lotus 
Development  Corp.,  Micro 
D<!cisionware;  Novell;  Retix;  DB  Access; 
Jyacc;  Locus  Computing;  and  Revelation 
Technologies.  The  following  parties 
have  become  members  of  the  Group: 
Svenska  Handelsbanken,  Stockholm, 
Sweden;  and  Samsung  Advanced 
Institute,  Kyung  Ki-Do,  Korea.  The 
following  companies  have  changed  their 
names:  Computer  Corporation  of 
America  is  now  Praxis;  and  NCR/ 
Teradata  is  now  AT&T/Global 
Information  Solutions. 

On  March  1,  1990.  the  Group  filed  Us 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  5.  1990  (55  Fed.  Reg. 
12.750). 

The  last  notification  was  filed  with 
the  Department  on  April  6.  1993  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
A(  t  on  June  30.  1994  (59  FR  33.783). 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
|KR  Doc.  94-24160  Filed  9-29-94:  8:45  ami 

WLUNQ  COM  44ie-01-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances:  Registration 

By  Notice  dated  August  5.  1994.  and 
published  in  the  Federal  Register  on 
August  15,  1994.  (59  FR  41785),  Qba- 
Geigy  Corporation,  Pharmaceutical 
Division,  Regulatory  Compliance,  556 
Morris  Avenue,  Summit,  New  Jersey 
07901,  made  appUcation  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufacturer  of 
Methylphenidate  (1724),  a  basic  class  of 
controlled  substance  listed  in  Schedule 
II. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
Section  1301.54(e).  the  Deputy  Assistant 
Administrator.  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  September  22. 1994. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  94-24161  RIed  9-29-94:  8:45  am) 
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[Docket  No.  94-17] 

Jovencio  Raneses,  M.D.;  Revocation  of 
Registration 

On  August  12.  1993.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Jovencio  Raneses. 
M.D.  The  Order  to  Show  Cause  sought 
to  revoke  Dr.  Raneses'  (Respondent) 
DEA  Certificate  of  Registration. 
AR2526171.  and  deny  any  pending 
applications  for  registration  as  a 
practitioner.  The  CJrder  to  Show  Cause 
alleged  that  revocation  of  Respondent's 
DEA  Certificate  of  Registration  was 
proper  pursuant  to  21  U.S.C.  824(a)  (1). 
(2).  and  (4). 

In  particular,  the  Order  to  Show 
Cause  alleged  that  Respondent's 
continued  registration  was  inconsistent 
with  the  public  interest  in  light  of  his 
prescribing  of  controlled  substances  to 
individuals  in  the  absence  of  a 
legitimate  medical  purpose,  his  felony 
conviction  for  issuance  of  a  controlled 
substance  prescription  in  violation  of 
Cahfomia  law,  and  his  material 
falsification  of  a  new  application  for 
registration  with  the  DEA.  On  that  , 


application.  Respondent  failed  to 
acknowledge  that  he  had  been  convicted 
of  a  crime  in  connection  with  controlled 
substances. 

On  December  13.  1993.  Respondent 
requested  a  hearing  on  the  issues  raised 
in  the  Order  to  Show  Cause.  The  matter 
was  placed  on  the  docket  of 
Administrative  Law  Judge  Paul  A. 
Tenney.  Following  prehearing 
procedures,  a  hearing  was  scheduled  for 
June  9.  1994.  On  June  3.  1994. 
Government  counsel  filed  a  motion  for 
summary  disposition  alleging  that 
Respondent  was  without  state  authority 
to  handle  controlled  substances. 

In  support  of  its  motion.  Government 
counsel  produced  a  copy  of  the  decision 
of  the  Division  of  Medical  Quality, 
Medical  Board  of  California  (Board) 
dated  November  16,  1993.  Paragraph 
two  of  the  decision  provides  that 
Respondent  shall  surrender  his  DEA 
Certificate  of  Registration  and  not 
reapply  for  a  new  DEA  permit  "without 
prior  written  consent  of  the  [Board]. " 
Government  counsel  also  attached  to  its 
motion  a  statement  from  a  Board 
Probation  Officer  who  indicated  that 
Respondent  had  not  obtained  written 
consent  from  the  Board  to  reapply  for 
his  DEA  Certificate. 

On  June  20,  1994,  Respondent  filed  a 
letter  which  was  treated  by  the 
administrative  law  judge  as  a  cross- 
motion  for  summary  disposition. 
Respondent's  submission,  however, 
failed  to  address  the  issue  of  state 
authorization  raised  in  Government 
counsel's  motion  for  summary 
disposition.  The  submission,  rather, 
addressed  the  merits  of  the  case. 
Government  counsel  filed  a  response  to 
Respondent's  letter  on  June  23,  1994, 
again  urging  the  administrative  law 
judge  to  revoke  Respondent's 
registration  and  deny  his  application 
based  on  lack  of  state  authorization. 

On  June  29, 1994,  the  administrative 
law  judge  granted  the  Government's 
motion  for  summary  disposition  and 
recommended  that  Respondent's  DEA 
Certificate  of  Registration  be  revoked 
and  that  pending  applications  be 
denied.  No  exceptions  were  filed  and  on 
August  2,  1994,  the  adminisfTative  law 
judge  transmitted  the  record  to  the 
Deputy  Administrator.  The  Deputy 
Administrator  now  enters  his  final  order 
in  this  matter  pursuant  to  21  CFR 
1316.67. 

It  is  well  established  that  the  Drug 
Enforcement  Administration  cannot 
register  a  practitioner  who  is  not  duly 
authorized  to  handle  controlled 
substances  in  the  state  in  which  he  does 
business.  See  21  U.S.C.  823(0.  DEA  has 
consistently  held  that  practitioners  who 
lack  state  authorization  to  handle 


controlled  substances  cannot  be 
registered  with  the  Drug  Enforcement 
Administration.  See  Ramon  Pla,  M.D.. 
51  FR  41168  (1986);  George  S.  Heath. 
M.D..  51  FR  26610  (1986);  Dale  D. 
Shahan.  D.D.S.,  51  FR  23481  (1986). 

Consequently,  the  Deputy 
Administrator  adopts  the  administrative 
law  judge's  opinion  and  decision 
recommending  that  Respondent's 
registration  be  revoked  and  his  pending 
applications  denied.  This  decision  is 
appropriate  in  light  of  Respondent's 
lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
Cahfornia.  The  Deputy  Administrator 
has  determined  that  due  to 
Respondent's  lack  of  state  authorization 
to  handle  controlled  substances,  it  is  not 
necessary  to  address  whether 
Respondent's  continued  registration  is 
inconsistent  with  the  public  interest 
pursuant  to  21  U.S.C.  823(f)  and 
824(a)(4). 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(1))  and  0.104 
(59  FR  23637),  hereby  orders  that  DEA 
Certificate  of  Registration.  AR2526171, 
issued  to  Jovencio  Raneses.  M.D..  be. 
and  it  hereby  is.  revoked,  and  that  all 
pending  applications  for  registration  be. 
and  they  hereby  are.  denied.  This  order 
is  effective  October  31 .  1994. 

Dated:  September  23.  1994. 
Stephen  H.  Green, 

Di-pu  ty  A  dministra  tor. 

|FR  Doc.  94-24164  Filed  9-29-94;  8:45  am) 
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Importation  of  Controlled  Substances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  .Schedule  I  or  11  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with  Section 
1311.42  of  Title  21.  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  August  26,  1994,  Sanofi 
Winthrop  Inc.,  formerly  Sanofi 
Winthrop  LP.,  DBA  Sanofi  Winthrop 
Pharmaceutical,  200  East  Oakfon  Street. 
Des  Plaines.  Illinois  60018.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 


importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Dmg 

Schedule 

Codeine  (9050) 

Hydromorphone  (9150)  

11 
II 

Meperidine  (9230)  

II 

Morphine  (9300)  

II 

Any  manufacturer  holding,  or 
applying  for.  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  WTitten  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  October 
31, 1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23,  1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  wilt  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a).  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e).  and  (0 
are  satisfied. 

Dated:  September  22,  1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

jFR  Dor.  94-24162  Filed  9-Z9-94:  8,45  am] 
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Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  August  5.  1994,  and 
published  in  the  Federal  Register  on 
August  15.  1994.  (59  FR  41791),  Sigma 
C:hemical  Company,  3500  Dekalb  Street. 
St.  Louis,  Missouri  63118,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
an  importer  of  the  basic  classes  of 
rontrolled  substances  list(>d  below: 


Daig 

Schedule 

4-Bromo-2,5- 
dimethoxyphenethylamine 
(7392)  

1 

N-Hydroxy-3,4- 
methylenedioxyampheta- 
mine  (7401)  

1 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  Title  21,  Code  of 
Federal  Regulations,  Section  1311.42, 
the  above  firm  is  granted  registration  as 
an  importer  of  the  basic  classes  of 
controlled  substances  listed  above. 

Dated:  September  22. 1994. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

|FR  Doc.  94-24163  Filed  9-29-94:  8  45  am) 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Indian 
and  Native  American  Employment  and 
Training  Programs;  Final  Designation 
Procedures  for  Grantees  for  Program 
Years  1995-96 

AGENCY:  Employment  and  Training 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  final  designation 
procedures  for  grantees. 

SUMMARY:  This  document  contains  the 
procedures  by  which  the  Department  of 
Labor  (DOL)  will  designate  potential 
grantees  to  receive  two-year  grants  for 
Indian  and  Native  American 
Employment  and  Training  Programs 
under  the  Job  Training  Partnership  Act 
(JTPA),  and  to  provide  wai\ers  from 
competition  for  current  successful 
programs.  The  designations  will  be  for 
JTPA  Programs  Years  (FYs)  1995  and 
1996  (July  1,  1995  through  June  30, 
1997).  This  notice  provides  necessary 
information  to  prospective  grant 
applicants  to  enable  them  to  submit 
appropriate  requests  for  designation. 
DATES:  Optional  Advance  Notices  of 
Intent  must  be  postmarked  no  later  than 
October  15,  1994.  Final  Notices  of  Intent 
must  be  postmarked  no  later  than 
January  1, 1995. 

ADDRESSES:  Send  an  original  and  two 
copies  of  the  Advance  and  Final  Notices 
of  Intent  to  Mr.  Thomas  Dowd.  Chief. 
Division  of  Indian  and  Native  Amerir  ja 
Programs,  ATTN:  Designation  Desk. 
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U.S.  DBpartment  of  Labor,  Room  N- 
4641  FPB.  200  Constitution  Avenue. 
N\V  .  VVashington,  DC  20210. 
SUPPLEMEfiTARY  INFORMATIOW:  Tb« 
prooeduros  are  basically  the  same  as  the 
previous  procedure  used  for  PYs  1993 
and  1994.  Current  successful  grantees 
may  racuivu  waivers  from  cumpetilion. 
and  all  de^i^^ualiuns  will  be  for  a  two- 
year  grant.  JTPA  section  401  grantees 
who  are  presently  operating  under  Pub. 
L.  102-477,  Indian  Lmploynient, 
Training,  and  Related  Services 
Demonstration  Act  of  1992.  must  apply 
for  rodesignation  under  this  procedure 
in  order  to  maintain  their  service  area 
designation  and  eligibility  for  funds 
under  this  title,  including  any  requests 
for  a  waiver  under  fTPA  sprlion  401(1) 

Job  Training  Partnership  Act:  Indian 
and  Native  American  Programs;  Final 
Designation  Procedures  ft>r  Pro^ani 
Years  liM)5-0« 

Tabia  of  Contentg 

Introductioa:  Scop*  and  Purpose  of  Noti<:e 

I.  Cttneral  Desi^aation  Priaciples 

II.  Waiver  Provision 

III.  Advance  Notice  of  Intent 

IV.  Notice  of  Intent 

V.  Pniferential  Hierarchy  for  Determining 

Designations 

VI.  Use  of  Panel  Review  Procedure 
Vn  No<lficatton  of  Designation/ 

NofMl«siKn>i1i<jn 
VUL  Special  Designation  .Situation* 
DC.  Designation  Pnxess  Cloasary 

Introduction:  Scope  and  Purpose  of 
Notice 

Section  401  of  tbe  Job  Training 
Partnership  Act  (JTPA)  authorizes 
prtjgrams  to  serve  the  employment  and 
training  needs  of  Indians  and  Native 
Americans. 

Reqtiirements  for  these  programs  are 
set  forth  in  the  JTTA  and  in  the 
regulations  at  20  CFR  Part  632.  The 
specific  organization  eligibility  and 
application  requirements  for 
designation  are  set  forth  at  20  CFR 
632.10  and  632.11.  Pursuant  to  these 
requirements,  the  Department  of  Labor 
(DOL)  selects  entities  for  funding  under 
section  401.  It  designates  such  entities 
as  potential  Native  American  section 
401  grantees  which  will  be  awarded 
grant  funds  contingent  upon  all  other 
grant  award  requirements  being  met 
This  notice  describes  how  DOL  will 
designate  potential  grantees  who  may 
apply  tor  grants  Cor  Program  Years  199S 
and  1996.  A  designated  entity  may 
apply  for  grant  funds  for  PY  1995  and 
PY  1906  wituout  further  competition. 

The  designation  process  has  two 
parts.  Tbe  Advance  Notice  of  Intent  (see 
''art  Ui,  below)  is  optional  although       ^ 
strongly  recoaunende<i.  The  final  Notice 


of  Intent  (see  Part  IV.  below)  is 
mandatory  for  all  apphcants.  Any 
organ iyatixMi  interested  in  being 
designated  as  a  Native  American  sertior> 
401  grantee  should  be  aware  of  and 
comply  with  the  procedures  in  thes»* 
parts. 

The  amount  of  JTPA  section  401 
funds  to  be  awarded  to  designated 
Native  American  section  401  grantees  is 
detprmined  under  procedures  described 
at  20  CFR  632.171  and  not  through  this 
designation  process.  Tbe  grant 
application  process  is  described  at  20 
CFR  632.18  through  632  20 

L  General  Desigaatioa  Principles 

Based  on  JTPA  and  applicable 
regulations,  the  follovring  general 
principles  are  intrinsic  to  the 
designation  process: 

(1)  All  applicants  for  designation  shall 
comply  with  the  requirements  found  at 
20  CFR  Part  632.  Subpart  B.  regardless 
of  their  apparent  standing  In  the 
preferential  hieraniiy  (see  Part  V. 
Preferential  Hierarchy  For  Determining 
Designations,  below).  Tbe  basic 
eligibility,  application  and  designation 
requirements  are  found  in  20  CFR  Part 
632.  Subpart  B 

(2)  The  nature  of  this  program  is  such 
that  hidians  and  Native  Araencans  in  an 
area  are  entitled  to  program  services  and 
are  best  served  by  a  responsible 
organization  directly  representing  them 
and  designated  pursuant  to  the 
apphcable  regulations.  The  JTPA  and 
the  governing  regulations  give  dear 
preference  to  Native  American- 
controlled  organizations.  That 
preference  is  the  basis  for  the  steps 
which  will  be  followed  in  designating 
grantees. 

(3)  A  State  or  federally  recognized 
tribe,  band  or  group  on  its  nservnUon  is 
given  absolute  preference  over  any  other 
organization  if  it  has  the  capabihty  to 
administer  the  program  and  meets  all 
regulatory  requirements.  This 
preference  applies  only  to  the  area 
within  the  reservation  boundaries.  Such 
"reservation"  organization  which  may 
have  its  service  area  given  to  another 
organization  wrill  be  given  a  future 
opportunity  to  reestablish  Itself  as  tlie 
"preference"  grantee. 

In  the  event  that  such  a  tribe,  band  or 
group  (including  an  Alaskan  Native 
entity)  is  not  designated  to  serve  its 
reservation  or  geographic  service  area, 
the  DOL  will  consult  with  the  governing 
body  of  such  entities  when  designating 
alternative  service  deliverers,  as 
provided  at  20CFR632  10<e).  Such 
consultation  may  be  accomplished  m 
writing,  in  person,  or  by  telephone,  as 
time  and  circumstanc8a>  ponnit.  When  it 
is  necowary  to  aelact  alteniaii  ve  service 


deliveries,  the  Grant  Officer  will 
continue  So  utilize  input  and 
recommendations  from  thf  Division  of 
Indian  and  Native  American  Programs 
(DIN.\P). 

(4)  in  designating  Native  American 
SPrtinn  401  grantees  for  off- reservation 
areas.  DOL  will  provide  preference  to 
Indian  and  Native  American-controlled 
organizations  as  described  in  20  CFR 
632.10(f)  and  as  further  clarified  in  Part 
IX  (1)  Indian  or  Native  American- 
ControUed  Organization  of  this  notice. 
As  noted  in  (3)  above,  when  vacancies 
occur,  the  Grant  Officer  will  c/tntinue  to 
utilize  input  and  recommendations  from 
DINAR  when  designating  alternative 
service  deliverers. 

(5)  Incumbent  and  non-incumbent 
applicants  not  granted  waivers  or 
seeking  additional  areas  must  submit 
evidence  of  signinuant  support  &om 
other  Native  American-controlled 
organizations  within  the  communities 
(geographic  service  areas)  which  they 
are  currently  serving  or  requesting  to 
serve.  See  Part  IV.  Notice  of  Intent, 
below,  for  more  details. 

(6)  The  Grant  Officer  will  make  the 
designations  using  a  two-part  process: 

(a)  Those  applicants  described  in  Part 
V  (1)  of  the  Preferential  Hierarchy  For 
Determining  Designations  will  be 
designated  on  a  noncompetitive  basis  if 
all  preavrard  clearances,  resporuibility 
reviews,  and  regulator)'  requirements 
are  met. 

(b)  All  applicants  described  In  Part  V. 
(2),  (3).  and  (4)  of  the  Preferential 
Hierarchy  For  Determining  Designations 
will  be  considered  on  a  competitive 
basis  for  such  areas,  unless  a  waiver  is 
granted,  and  only  information  submitted 
with  the  NoUce  of  Intent,  as  well  as 
prcaward  clearances,  responsibility 
reviews,  and  all  regulatory  requirements 
will  be  conRidered. 

(7)  Special  employment  and  training 
ser\'ices  for  Indian  and  Native  American 
people  have  been  provided  through  an 
establisluMJ  service  delivery  network  for 
the  past  18  years  under  the  autiiority  of 
JTPA  section  401  and  its  predecessor, 
section  302  of  the  repealed 
Comprehensive  emplovment  and 
Training  Act  (CETA).  the  DOL  intends 
to  exercise  its  designation  authority  to 
preserve  the  continuity  of  such  ser\ioes 
and  to  prevent  the  undue  frngmentaiion 
of  existing  fHH>Rraphic  ser\'ice  areas. 
Consistent  w\Xh  thf  present  regulations 
and  otht*r  pnn  isions  nf  this  notice,  this 
will  include  pri'fcrence  for  those  Native 
American  origan i/jtions  with  an  existing 
capahilitv  to  di'liver  empinvment  and 
training  servicf's  within  an  established 
geograpluc  service  area.  Such  prefrrenrx 
will  be  detemuned  throuRh  input  and 
recoomuindations  from  the  Chief  ot 
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DOL's  Division  of  Indian  and  Native 
American  Programs  (DINAP)  and  the 
Hirector  of  DOL's  Office  of  Special 
Targeted  Programs  (OSTP),  and  through 
the  use  of  the  rating  system  described  in 
this  Notice.  Unless  a  non-incumbent 
applicant  in  the  same  preferential 
hierarchy  as  an  incumbent  applicant 
grantee  can  demonstrate  that  it  is 
significantly  superior  overall  to  the 
incumbent,  the  incumbent  will  be 
designated,  if  it  otherwise  meets  all  of 
the  requirements  for  redesignation. 

(8)  In  preparing  application  for 
designation,  applicants  should  bear  in 
mind  that  the  purpose  of  JTPA,  as 
amended,  is  "to  establish  programs  to 
prepare  youth  and  adults  facing  serious 
barriers  to  employment  for  participation 
in  the  labor  force  by  providing  job 
training  and  other  services  that  will 
result  in  increased  employment  and 
earnings,  increased  education  and 
occupational  skills,  and  decreased 
welfare  dependency,  thereby  improving 
the  quality  of  the  work  force  and 
enhancing  the  productivity  and 
competitiveness  of  the  Nation." 

II.  Waiver  Provision 

In  accordance  with  the  JTPA 
Amendments  of  1992,  section  401(1) 
(designation  to  receive  a  2-year  grant) 
states: 

The  competition  for  grants  under  this 
section  shall  be  conducted  every-  2  years, 
except  that  if  a  recipient  of  such  a  grant  has 
performed  satisfactorily  under  the  terms  of 
the  existing  grant  agreement,  the  Secretary 
may  waive  the  requirement  for  such 
competition  on  receipt  from  the  recipient  of 
a  satisfactory  2-year  program  plan  for  the 
succeeding  2-year  grant  pieriod. 

The  Department  is  implementing  this 
waiver  provision  for  the  next  two-year 
designation  period  (PY  1995-96). 

All  incumbent  grantees  who  have 
performed  "satisfactorily"  both 
programmatically  and  administratively 
under  their  present  grant  may  receive  a 
waiver  for  the  next  two-year  designation 
period.  The  responsibility  review 
criteria  at  20  CFR  632.11(d)  of  the 
current  regulations  serves  as  the 
baseline  instrument  to  determine 
"satisfactory"  performance. 

A  waiver  may  be  requested  by 
submitting  an  Advance  Notice  of  Intent 
(ANOI)  by  October  15,  1994.  A  list  of 
grantees  granted  waivers  will  be 
published  no  later  than  November  15, 
1994.  Grantees,  including  tribes  serving 
areas  in  addition  to  their  reservations, 
NOT  meeting  the  waiver  requirements 
set  forth  in  the  above  paragraph  will  be 
subject  to  the  competitive  process 
published  in  this  solicitation. 

Incumbent  grantees  receiving  a  waiver 
will  be  required  to  submit  only  a 


Standard  Form  (SF)  424  "Application 
for  Federal  Assistance"  for  currently 
designated  service  area(s)  by  January  1, 
1995. 

Nonincumbent  applicants  who 
qualify  for  Fh-eferential  Hierarchy  Status 
1  may  apply  by  January  1, 1995  for  and 
may  be  designated  to  serve  their 
Hierarchy  1  service  area(s). 

Tribes  and  organizations  participating 
in  the  employment  and  training 
demonstration  project  under  Pub.  L. 
102-477  qualify  for  waiver 
consideration. 

This  is  an  initial  approach  to  the 
waiver  process.  It  is  subject  to  change  in 
the  future  resulting  from  experience  and 
the  Department's  desire  to  make  the 
process  equitable. 

III.  Advance  Notice  of  Intent 

The  purpose  of  the  Advance  Notice  of 
Intent  process  is  to  provide  section  401 
applicants,  prior  to  the  submission  of  a 
final  Notice  of  Intent,  with  information 
relative  to  potential  competition.  While 
DOL  encourages  the  resolution  of 
competitive  request  at  the  local  level 
prior  to  final  submission,  the  Advance 
Notice  of  Intent  process  also  serves  to 
alert  those  whose  differences  cannot  be 
resolved  of  the  need  to  submit  a 
compete  final  Notice  of  Intent. 

Although  the  Advance  Notice  of 
Intent  process  is  not  mandated  by  the 
regulations,  participation  in  the  advance 
process  by  prospective  section  401 
applicants  is  strongly  recommended. 
The  Advance  Notice  of  Intent  process 
allows  the  applicant  to  identify 
potential  incumbent  and  non-incumbent 
competitors,  to  resolve  conflicts  if 
possible  and  to  prepare  a  final  Notice  of 
Intent  with  advance  knowledge  of 
potential  competing  requests. 

It  should  be  emphasized,  however, 
that  the  Advance  Notice  of  Intent 
process  does  not  ensure  that  all 
potential  competitors  have  been 
identified.  Some  applicants  may  opt  not 
to  submit  an  Advance  Notice  of  Intent; 
others  may  change  geographic  service 
area  request  in  the  final  Notice  of  Intent. 
Therefore,  as  noted  above,  final 
submissions  should  be  prepared  with 
these  possibilities  in  mind,  unless  a 
waiver  has  been  granted.  Although  the 
regulations  permit  incumbents  to 
submit  no  more  than  a  Standard  Form 
424  "Application  for  Federal 
Assistance"  (SF  424)  for  their  existing 
geographic  service  areas,  this  choice 
may  not  be  in  the  incumbent's  best 
interests  in  the  event  of  unanticipated 
competition. 

The  SF  424  is  not  to  be  used  for  the 
advance  notification  process.  As  in  the 
PY  1993-1994  designation  process,  DOL 
will  utilize  the  Advance  Notice  of  Intent 


to  expedite  the  identification  of 
potentially  competitive  applicants  in 
situations  where  waivers  have  NOT 
been  granted. 

All  organizations  interested  in  being 
designated  as  section  401  grantees 
should  submit  an  original  and  two 
copies  of  an  Advance  Notice  of  Intent. 
The  Advance  Notice  is  to  be  postmarked 
no  later  than  October  15, 1994.  or  15 
calendar  days  after  the  date  of 
publication  of  this  Federal  Register 
Notice.  An  organization  may  submit 
only  one  Advance  Notice  of  Intent  for 
any  and  all  areas  for  which  it  wants  to 
be  considered.  The  Advance  Notice  of 
Intent  is  to  be  sent  to  the  Chief,  Division 
of  Indian  and  Native  American 
Programs,  at  the  address  cited  above. 

Complete  instructions  for  the 
Advance  Notice  of  Intent  process  will  be 
mailed  to  all  current  grantees  on  or 
about  October  1,  1994.  Incumbents  will 
also  receive  a  description  of  their 
present  geographic  service  area  at  this 
time.  New  applicants  may  request 
copies  of  the  Advance  Notice  of  Intent 
instructions  by  vmting  to  the  Chief. 
Division  of  Indian  and  Native  American 
Programs,  at  the  address  cited  above. 

DOL's  first  step  in  the  designation 
process  is  to  determine  which  areas 
have  more  than  one  potential  applicant 
for  designation,  and  whether  any 
waivers  have  been  granted.  For  those 
areas  for  which  more  than  one 
organization  submits  an  Advance  Notice 
of  Intent,  each  such  organization  will  be 
notified  of  the  situation,  and  will  be 
apprised  of  the  identity  of  the  other 
organization(s)  applying  for  that  area. 
Such  notification  will  consist  of 
providing  affected  applicants  (including 
incumbents  who  have  not  submitted 
Advance  Notices  of  Intent)  with  copies 
of  all  Advance  Notices  submitted  for 
their  requested  areas.  The  notification 
will  state  that  organizations  are 
encouraged  to  work  out  any  conflicting 
requests  among  themselves,  and  that  a 
final  Notice  of  Intent  should  be 
submitted  by  the  required  postmark  of 
January  1,  1995.  deadline  (see  Part  I\', 
Notice  of  Intent,  below). 

Under  the  Advance  Notice  of  Intent 
process,  it  is  DOL  policy  that,  to  the 
extent  possible  within  the  regulations,  a 
geographic  service  area  and  the 
applicant  that  will  operate  a  section  401 
program  in  that  area  are  to  be 
determined  by  the  Native  American 
community  to  be  served  by  the  program. 
In  the  event  the  Native  American 
community  cannot  resolve  differences, 
applicants  should  take  special  care  with 
their  final  Notices  of  Intent  to  ensure 
that  they  are  complete  and  fully 
responsive  to  all  matters  covered  by  tht? 
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preferential  hierarchy  and  rating 
systems  discussed  in  this  notice 

Information  provided  in  the  Advance 
Notice  of  Intent  pr(x:ess  shall  not  l>e 
considered  as  a  final  submission  as 
referenced  at  20  CFR  632  11  The 
Advance  Notice  of  Intent  is  a  procedural 
mechanism  to  facilitate  the  designation 
process.  The  regulations  do  not  p^o^  ide 
for  formal  ajjplication  for  designation 
through  the  Advance  Notice  of  Intent 

IV.  Notice  of  Intent 

Kwrti  though  an  ANOI  has  been 
submitted,  all  applicants  must  submit 
an  original  and  two  copies  of  a  fmal 
Notice  of  Intent,  postmarked  nf>t  later 
than  January  1.  1995.  consistent  wUh 
the  regulations  at  20CFK612n   Final 
Notices  of  Intent  may  also  be  delivered 
in  person  not  later  than  the  close  of 
busineM  on  the  first  business  day  of  the 
designaHion  year.  Exclusive  of  cliarts  of 
graphs  and  Utters  or  supptirt,  the  Notice 
of  Intent  should  not  exceed  7S  pages  of 
double'cpaoa  unreduced  type 

Final  Notice  of  Intent  are  to  be  sent 
to  the  Chief.  Division  of  liulian  and 
Native  American  Programs  (DINAP).  at 
the  addrew  dted  above. 

Final  Notice  of  Intent  Contents  (as 
outlined  at  20  CFR  632  11) 

•  A  completed  and  signed  SF-424. 
"Application  for  Federal  Assistance"; 

•  An  indication  of  the  applicant's 
legal  status,  including  articles  of 
incorporation  or  consortium  agreement 
as  appropriate; 

•  A  clear  indication  of  the  territory 
lieing  applied  for.  in  the  same  format  as 
the  ANOI: 

•  Evidenceof  community  support 
from  Native  American <ontro lied 
organizations,  and 

•  Other  relevant  information  relating 
to  capability,  such  as  s«r\  ice  plans  and 
previous  experience;  vvliich  the 
applicant  feels  will  strengthen  its  case, 
including  inJunuation  on  any 
unresolved  or  outstanding 
administrative  problt- ins. 

Final  Notice  of  Intent  must  contain 
evidence  of  community  support. 
Incumljent  and  non-incumbent  State 
and  Federally-recognized  tribes  need 
not  submit  such  evidence  regarding 
their  own  reservations.  However,  such 
entities  are  required  to  provide  such 
evidence  for  any  area  which  ihry  wish 
to  serve  bevond  their  reservation 
boundaries. 

The  regulations  permit  current 
grantPi^s  requestuig  their  existing 
geographic  service  areas  to  submit  an  SF 
424  in  lieu  of  a  complete  application, 
whether  or  not  a  waiver  has  been 
granted.  As  noted  earlier  in  this  notice, 
current  grantees,  other  than  tribes, 
bands  or  groups  (Im  luding  AlasVan 


Native  entities)  requesting  their  existing 
areas  and  NOT  granted  a  waiver,  are 
encouraged  to  consider  submitting  a  full 
Notice  of  Intent  (even  if  their  geographic 
service  area  request  has  not  changed}  in 
the  event  that  competition  occurs. 
Tribes,  bands  or  groups  (including 
.Masl^an  Native  entities)  should  consider 
submitting  a  full  Notice  of  Intent  if  they 
I  urrently  serve  areas  beyond  their 
reservation  boundaries  and  have  NOT 
been  granted  a  waiver  for  these  areas. 

Applicants  are  encouraged  to  modify 
thf  geographic  ser\ice  area  requests 
identified  in  their  Advaiice  Notice  of 
latent  to  avoid  competition  with  other 
applicants.  AppUcants  should  not  add 
territory  to  the  geographic  service  area 
requests  identified  in  the  Advance 
Notice  of  Intent.  Any  organization 
applying  by  January  1.  1995.  for  non- 
contiguous geographic  service  areas 
shall  prepare  a  separate,  complete 
Notice  of  Intent  tor  each  such  area 
unless  currently  designated  for  such 
areas. 

It  is  DOL's  policy  that  no  information 
affecting  the  panel  review  process  will 
be  solicited  or  accepted  past  the 
regulatory  postmarked  or  hand 
delivered  deadlines  (see  Part  VL  Use  of 
Panel  Review  Procedure,  below).  All 
information  provided  before  the 
deadline  must  be  in  writing 

This  policy  does  not  preclude  the 
Grant  Officer  from  requesting  additional 
information  independent  of  the  panel 
review  process. 

V.  Preferential  Hierarchy  for 
Determintng  Designation 

In  cases  Ln  which  only  one 
organization  is  applying  for  a  clearly 
identified  geographic  service  area  and 
the  organization  meets  the  requirements 
at  20  CJTl632.10rb)  and  632.11(d).  DOL 
shall  designate  the  applying 
organization  as  the  grantee  for  the  area 
In  cases  in  which  two  or  more 
organizations  apply  for  the  same  area  (in 
whole  or  in  part),  and  no  waivers  have 
been  granted.  DOL  will  utiUze  the  order 
of  designation  preference  described  in 
tht;  hierarchy  below.  The  organization 
will  l>e  designated,  assuming  all  other 
requirements  are  met.  The  preferential 
hierarchy  is; 

(1)  Uiaian  tribes,  bands  or  groups  on 
F«'deral  or  Slate  resf^rvations  for  their 
reservation;  Oklahoma  Indians  only  as 
specified  in  Part  VTII.  Special 
Designation  Situations,  below;  and 
Alaskan  Native  entities  only  specified  in 
Fart  Vin.  Special  Designation 
Situations,  below. 

(2)  Native  American-controlled, 
rommunlty-basod  organizatiniis  as 
defined  in  Part  IX  (1)  of  the  glossary  in 
this  notice,  with  significant  support 


Ironi  other  Native  American-controlled 
organizations  within  the  service 
community.  This  includes  tribes 
applying  for  geographic  service  areas 
other  than  their  own  reservations. 

When  a  non-incumbent  can 
demonstrate  in  its  application,  by 
verifiable  information,  that  it  is 
potentially  sigiaficantly  superior  overall 
to  the  incumbent,  and  the  incumbent 
has  not  been  granted  a  waiver,  a  formal 
competitive  process  will  be  utilized 
which  may  include  a  panel  review. 
Such  potential  will  be  detemiined  by 
the  consideration  of  such  fadors  a  the 
following:  completeness  of  the 
application  and  quality  of  the  contents; 
documentation  of  past  experience. 
Native  American-controlled 
organizational  support,  understanding 
of  area  training  and  employment  needs 
and  approach  to  addressing  such  needs; 
and  the  capability  of  the  incumbent.  If 
there  is  no  incumbent,  and  therefore  no 
waivers  granted,  new  applicants 
qualified  lor  this  category  would 
complete  against  each  other. 

(3)  Organizations  (private  nonprofit  or 
units  of  State  or  locial  governments) 
having  a  significant  Native  American 
advisory  process,  such  as  a  governing 
body  chaired  by  a  Native  .\merican  and 
having  a  majority  membership  of  Native 
Americans. 

(4)  Non-Native  American-controlled 
organizations  without  a  Native 
American  advisory  prtx:ess.  In  the  event 
such  an  organization  is  designated,  it 
must  develop  a  Native  American 
advisory  prcx»ss  as  a  condition  for  the 
award  of  a  grant. 

The  Chief.  DINAP.  will  make 
determinations  regarding  hierarrhy. 
geographic  service  areas,  eligibility  of 
new  applicants  and  the  timeliness  of 
submissions.  He  may  convene  a  task 
force  to  assist  in  making  such 
detenninations.  The  role  of  the  task 
force  is  that  of  a  technical  advisory- 
body. 

The  Chief.  DINAP.  will  ultimately 
advise  the  Grant  Officer  in  reference  to 
which  position  an  organization  holds  in 
the  designation  hierarchy  Within  the 
regulatory  lime  constraints  of  the 
designated  process,  the  Chief.  WNAl*. 
will  utiiiae  whatever  information  is 
a\-ailable 

Tbr  applying  organization  must 
supply  sufficient  infonnation  to  permit 
the  determination  to  be  made. 
Organizations  must  indicate  the 
category  which  they  assume  is 
appropriate  and  must  adequately 
support  that  assertion 


VI.  Use  of  Panel  Review  Procedure 

A  formal  competitive  prcxress  may  be 
utilized  under  the  following 
circumstances: 

(1)  The  Chief,  DINAP.  advises  that  a 
new  applicant  qualified  for  the  second 
category  of  the  hierarchy  appears  to  be 
potentially  significantly  superior  overall 
to  an  incumbent  Native  American- 
controlled,  community-based 
organization  with  significant  local 
Native  American  community  support, 
and  the  incumbent  has  not  been  granted 
a  waiver. 

(2)  The  Chief.  DINAP,  ad\ises  that 
more  than  one  new  applicant  is 
qualifier!  for  the  second  category  of  the 
hierarchy,  and  the  incumbent  grantee 
t\as  not  reappbed  for  designation. 

(3)  The  Chief.  DINAP,  advises  that 
two  or  more  crrganizations  have  equal 
.status  in  the  third  or  fourth  categories  of 
the  hierarchy,  when  there  are  no 
applicants  qualified  for  the  first  and 
second  categories,  and  no  waivers  have 
been  granted. 

When  competition  occurs,  the  Grant 
Officer  may  convene  a  review  panel  of 
Federal  Officials  to  score  the 
information  submitted  with  the  Notice 
of  Intent.  The  purpose  of  the  panel  is  to 
evaluate  an  organization's  capability. 
based  on  its  application,  to  ser\'e  the 
area  in  question.  TTie  panel  will  be 
provided  only  the  information  described 
at  20  CFR  632.11  and  submitted  with 
the  final  Notice  of  Intent.  The  panel  will 
not  give  weight  to  simple  assertions. 
Any  information  must  be  supported  bv 
adequate  and  verifiable  documentation. 
e.g.,  supporting  references  must  contain 
the  name  ot  the  contact  person,  an 
address  and  telephone  number. 

The  factors  listed  below  will  be 
considered  in  evaluating  the  capability 
of  the  applicant.  In  developing  the 
Notice  of  Intent,  the  applic:a:.t  should 
organize  his  documentation  of 
capability  to  correspond  with  these 
factors. 

(1)  Operational  Capability — 40  points. 
(20  CFR  632.10  and  632.11) 

(a)  Previous  experience  in 
successfully  operating  an  employment 
and  training  program  serving  Indians 
and  Native  Americ:ans  of  a  scope 
comparable  to  that  which  the 
organization  would  operate  if 
designated — 20  points. 

(b)  Previous  experience  in  operating 
other  human  resourc:es  development 
programs  ser\ing  Indians  or  Native 
Americans  or  coordinating  employment 
and  training  services  with  such 
programs — 10  points. 

(c)  Ability  to  maintain  continuity  of 
serv  ices  to  Indian  or  Native  American 
participants  with  those  previously 
provided  under  JTPA— 10  points. 


(2)  Identification  of  the  training  and 
employment  problems  and  needs  in  the 
requested  area  and  approach  to 
addressing  such  problems  and  needs — 
20  points.  (20  CFR  632.2) 

(3)  Planning  Process — 20  points  (20 
CFR  632.11) 

(a)  Private  sector  involvement— 10 
points. 

(b)  Community  support  as  defined  in 
Part  IX  (1),  Designation  Process 
Glossary,  and  dtxrumentation  as 
provided  in  Part  I  (5).  General 
Designation  Principles— 10  points. 

(4)  Administrative  Capability — 20 
points.  (20CFR632.il) 

(a)  Previous  experience  in 
administering  public  funds  under  DOL 
or  similar  administrative 
requirements — 15  points. 

(b)  Experience  of  senior  management 
staff  to  be  responsible  for  a  DOL  grant — 
5  points. 

VII.  Notification  of  Designation/ 
Nondesignation 

The  Grant  Officer  will  make  the  fiijal 
designation  decision  giving 
consideration  to  the  following  factors: 
the  review  panel's  recommendation,  in 
those  instancres  where  a  panel  is 
convened;  input  firom  DINAP.  the  Oflice 
of  Special  Targeted  Programs,  the  IX)L 
Employment  and  Training 
Adminis-tration's  Office  of  Grant  and 
Contracts  Management  and  Office  of 
Management  Services,  and  the  DOL 
Office  of  the  Inspector  General;  and  any 
other  available  information  regarding 
the  organization's  financial  and 
operational  capability,  and 
responsibility.  The  Grant  Officer's 
decisions  will  be  provided  to  all 
apolicants  by  March  1,  1995,  as  follows: 

(1 )  Designation  Letter.  The 
designation  letter  signed  by  the  Grant 
Officer  will  serve  as  official  notice  of  an 
organization's  designation.  The  letter 
will  include  the  geographic  service  area 
for  which  the  designation  is  made.  It 
should  be  noted  that  the  Grant  Officer 
is  not  required  to  adhere  to  the 
geographical  service  area  requested  in 
the  Final  Notice  of  Intent.  The  Grant 
Officer  may  make  the  designation 
applicable  to  all  of  the  area  requested, 

a  portion  of  the  area  requested,  or  if 
acceptable  to  the  designee,  more  than 
the  area  requested. 

(2)  Conditional  Designation  Letter. 
Conditional  designations  will  include 
the  nature  of  the  conditions,  the  actions 
required  to  be  finally  designated  and  the 
time  frame  for  such  actions  to  be 
accomplished. 

(3)  Nondesignation  Letter.  Any 
organization  not  designated,  in  whole  or 
in  part,  for  a  geographic  service  area 
requested  will  be  notified  formally  of 


the  Nondesignation  and  given  the  basic 
reasons  for  the  determination.  An 
applicant  for  designation  that  is  refused 
such  designation,  in  whole  or  in  part, 
may  file  a  Petition  for  Reconsideration 
in  accordai>ce  with  20  CFR  632.13,  and 
subsequently,  may  appeal  the 
Nondesignation  to  an  administrative 
law  judge  under  the  provisions  of  20 
CFR  Part  636. 

If  an  area  is  not  designated  for  service 
through  the  foregoing  process, 
alternative  arrangements  for  service  will 
be  made  in  accordanc^e  with  20  CFR 
632.12. 

Vni.  Special  Designation  SituatioDS 

(1)  Alaskan  Native  Entities.  DOL  has 
established  geographic  service  areas  for 
Alaskan  Native  employment  and 
training  based  on  the  following:  (a)  The 
boundaries  of  the  regions  defined  in  the 
Alaskan  Native  Claims  Settlement  Art 
(ANCSA);  (b)  the  boundaries  of  major 
subregional  areas  where  the  primary 
provider  of  human  resource 
development  related  services  is  an 
Indian  Reorganization  Act  (IRA)- 
recongnized  tribal  council,  and  (c)  the 
boundaries  of  one  Federal  reservation  in 
the  State.  Within  these  established 
geographic  serv  ice  areas,  DOL  will 
designate  the  primary  Alaskan  Native- 
controlled  human  resource  development 
services  provider  or  an  entity  formally 
designated  by  such  provider.  In  the  past, 
these  entities  have  'oeen  regional 
nonprofit  corporations,  IRA-recognized 
tribal  c:ouncils  and  the  tribal 
government  of  the  Metlakatla  Indian 
Community.  EXDL  intends  to  follow 
these  principles  in  designating  Native 
American  Grantees  in  Alaska  for 
Program  Years  1995  and  1996. 

(2)  Oklahoma  Indians.  DOL  has 
established  a  serv  ice  deUvery  system  for 
Indian  employment  and  training 
programs  in  c3klahoma  based  on  a 
preference  for  Oklahoma  Indians  to 
serve  portions  of  the  State.  Generally, 
geographic  service  areas  have  been 
designated  geographically  as 
countywide  areas.  In  cases  in  which  a 
significant  portion  of  the  land  area  of  an 
individual  county  lies  within  traditional 
jurisdiction  of  more  than  one  tribal 
government,  the  service  area  has  been 
subdivided  to  a  certain  extent  on  the 
basis  of  tribal  identification  information 
in  the  most  recent  Federal  Decennial 
Census  of  Population.  Wherever 
possible,  arrangements  mutually 
satisfactory  to  grantees  in  adjoining  or 
overlapping  geographic  serv  ice  areas 
have  been  honored  by  DOL  DOL 
intends  to  follow  these  principles  in 
designating  Native  American  grantees  in 
Oklahoma  for  Program  Years  1995  and 
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1996  to  preserve  cuiUinuity  and  prevent 
unnecessary  fragmentation. 

IX.  Designation  Process  Glossary 

In  order  to  ensure  that  all  interested 
parties  have  the  same  understanding  of 
the  process,  the  following  deHnitions 
are  provided: 

(1)  Indian  or  Native  American- 
Controlled  Organization.  This  is  defined 
as  any  organization  with  a  governing 
board,  more  than  50  percent  of  whose 
members  are  Indians  or  Native 
Americans.  Such  an  organization  can  be 
a  tribal  government.  Native  Alaskan  or 
Native  Hawaiian  entity,  consortium,  or 
public  or  private  nonprofit  agency.  For 
the  purpose  of  hierarchy 
determinations,  the  governing  board 
must  have  decision-making  authority  for 
the  section  401  program. 

(2)  Service  Area.  This  is  defined  as  the 
geographic  area  described  as  States, 
counties,  and/or  reservations  for  which 
a  designation  is  made.  In  some  cases,  it 
will  also  show  the  specific  population 
to  be  served.  The  service  area  is  defined 
by  the  Grant  Officer  in  the  formal 
designation  letter.  Grantees  must  ensure 
that  all  eligible  population  members 
have  equitable  access  to  employment 
and  training  services  within  the  service 
area. 

(3)  Community  Support.  This  is 
evidence  of  active  participation  and/or 
endorsement  from  Indian  or  Native 
American-controlled  organizations 
within  the  geographic  service  area  for 
which  designation  is  requested. 

While  applicants  are  not  precluded 
from  submitting  attestations  of  support 
from  individuals,  the  business 
community.  State  and  local  government 
offices,  and  community  organizations 
that  are  not  Indian  or  Native  American- 
controlled,  they  should  be  aware  that 
such  endorsements  do  not  meet  DOL's 
definitional  criteria  for  community 
support. 

Signed  at  Washington.  DC.  this  26th  day  of 
September  1994. 
Thomas  M.  Dowd, 
CItief.  Division  of  Indian  and  Native 
American  Programs. 

Paul  A.  Ma3rrand. 

Director.  Office  of  Special  Targeted  Programs. 

|ain«s  C.  Deluca, 

Grant  Officer.  Office  of  Grants  and  Contracts 

Management.  Dixision  of  Acquisition  and 

Assistance. 
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Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Def)artment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 .  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis- Bacon  Act  of  March  3.  1931. 
as  amended  (46  Stat.  1494.  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedures  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fr^uently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrcU7  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 


modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  emd  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  I 

Maine 

ME940038  (Sep.  30.  1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maine 

ME940031  (Aug.  12,  1994) 

ME940034  (Aug.  12,  1994) 

ME940035  (Aug.  12.  1994) 
New  York 

NY940003  (Feb.  11.1994) 

NY940013(Feb.  11.1994) 

NY940043  (Feb.  11,  1994) 

NY940060  (Apr.  01,  1994) 

Volume  U 

District  of  Columbia 

DC940001  (Feb.  11,  1994) 
Maryland 
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MD940035  (Feb.  11.  1994) 
MD940048  (Feb.  11, 1994) 

Pennsylvania 
PA940005  (Feb.  11,  1994) 
PA940006  (Feb.  11, 1994) 
PA 940009  (Feb.  11,  1994) 
PA940012{Feb.  11,1994) 
PA940024  (Feb.  11,  1994) 
PA940025  (Feb.  11,  1994) 
PA940026  (Feb.  11,1994) 
PA940028  (Feb.  11,1994) 

Virginia 

VA940025  (Feb.  11,1994) 
VA940037  (Feb.  11,  1994) 
VA940O40  (Feb.  11,  1994) 
VA940058  (Feb.  11,  1994) 
VA940104  (Feb.  11,  1994) 
VA940105(Feb.  11,  1994) 

West  Viigicia 
WV940002  (Feb.  11,  1994) 
WV940003  (Feb.  1 1, 1994) 

Volume  III 

None 

Volume  A' 

Indiana 

IN940001  (Feb.  11,  1994) 
IN940018(Peb.  11.1994) 

Ohio 

OH94  0002  (Feb.  11,1994) 
OH940003  (Feb.  11,  1994) 
OH940029  (Feb.  11,1994) 

Volume  V 

Arkansas 

AR940001  (Feb.  11.1994) 
AR940O03  (Feb.  11.1994) 
AR940008  (Feb.  11.  1994) 

Iowa 

IA940004  (Feb.  11,  1994) 
1A940005  (Feb.  11, 1994) 

Kansas 
KS940007  (Feb.  11,  1994) 
KS940010  (Feb.  11.  1994) 
KS940012  (Feb.  11,1994) 
KS940063  (Mar.  25,  1994) 

Texas 
TX940003  (Feb.  11,  1994) 
TX940004  (Feb.  11,1994) 
TX940014  (Feb.  11.1994) 
TX940019  (Feb.  11,  1994) 

Volume  VI 

Colorado 
CO940001  (Feb.  11,  1994) 
CO940002  (Feb.  11.1994) 
CO940004  (Feb.  11,  1994) 
CO940005  (Feb.  11,  1994) 
CO940006  (Feb  11,  1994) 
CO940O08  (Feb.  11,  1994) 

Idaho 

1D940001  (Feb.  11,  1994) 
ID940002  (Feb.  11,1994) 

North  Dakota 

NU940002  (Feb.  11,  1994) 

Oregon 
OR940001  (Feb.  11,  1994) 

Washington 

WA940OO1  (Feb.  11. 1994) 
WA940002  (Feb.  11,  1994) 
WA940003  (Feb.  11.  1994) 
VVA940OO6  (Feb.  11,  1994) 
WA940007  (Feb.  11,  1994) 
VVA940008  (Feb.  11,  1994) 
WA940011  (Feb.  11,  1994) 
WA940013  (Feb.  11,  1994) 
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General  Wage  Determination 
Publication 

Geoera]  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington,  D.C.  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  Statejs)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  ot  all  of  the  six  sejsarate  volimies. 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  This  23rd  Day 
of  September  1994. 
Alan  L.  Moes. 

Direc  tor,  Division  of  Wage  Determination. 
(FR  Doc.  94-23984  Filed  9-29-94:  8:45  am) 
nUMG  CODE  «51»^-M 


Mine  Safety  and  Health  Administration 

Coal  Mine  Respirable  Dust  Standard; 
Single-Shift  and  Noncompliance 
Determinations 

AGENCY:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Extension  of  comment  period; 
close  of  record. 


SUMMARY:  The  Mine  Safety  and  Heakh 
Administration  (MSHA)  recently 
supplemented  the  record  concerning  the 
notices  addressing  changes  to  the 
Federal  respirable  dust  program  for  coal 
mines.  The  mining  community  has 
requested  additional  time  to  review  this 
information  and  to  prepare  their 
comments.  MSHA  is  extending  the 
period  for  the  public  to  submit  post- 
hearing  comments  on  the  February  18. 
1994.  notices  which  address:  (1)  The  use 
of  single,  full-shift  respirable  dust 
measurements  to  determine 
noncompliance  under  the  MSHA  coal 
mine  respirable  dust  program;  and  (2) 
the  joint  finding  by  the  Secretory  of 
Labor  and  the  Secretary  of  Health  and 
Human  Services  that  the  average 
concentration  of  respirable  dust  to 


which  each  miner  in  the  active 
workings  of  a  coal  mine  is  exposed  can 
be  measured  accurately  over  a  single 
shift. 

DATES:  All  comments  and  information 
must  be  submitted  on  or  before 
November  30,  1994.  Commenters  are 
encouraged  to  send  comments  on  a 
computer  disk  with  their  original 
comments  in  hard  copy. 
ADDRESSES:  Send  comments  to  MSHA, 
Office  of  Standards,  Regulations,  and 
Variances.  Room  631.  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances 
MSHA.  (703)  235-1910. 
SUPPLEMENTARY  INFORMATION:  On  August 
1, 1994,  (59  FR  38988),  MSHA 
published  a  notice  in  the  Federal 
Register  extending  the  time  for  post- 
hearing  comments  on  the  February  18, 
1994.  notices  (59  FR  8356  and  8357). 
from  August  5.  1994  to  September  3(), 
1994. 

In  that  notice,  MSHA  also  stated  that 
based  on  comments  received  at  the 
public  hearings  held  in  ]uly  1994,  (59 
FR  29348  and  59  FR  34868),  and  in 
response  to  specific  requests,  the 
Agenc>'  would  supplement  the  record 
with  additional  information.  On 
September  9.  1994,  the  Agency  added 
several  documents  to  the  record.  This 
additional  information  does  not  in  any 
way  change  the  proposed  findings. 
Commenters  have  requested  additional 
time  to  review  this  information. 

Therefore,  the  Agency  is  extending 
the  post-hearing  comment  period  until 
November  30,  1994.  Interested  parties 
are  encouraged  to  submit  their 
comments  on  or  before  that  date. 

D^ied;  September  27, 1994. 
).  Da\  M  .McAteer, 

As::J>iant  Secretary' for  Mine  Safetvand 
Health. 

IFR  Doc.  94-24281  Filed  9-29-94:  8:45  amj 

BtLL-ilG  CODE  4S1ft-4»-» 


Petitions  for  Mod.^)cat>on 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safet>  and  Health  Act  of  1977. 

1.  Triton  C-»al  Company 

(Docket  No.  M-94-136-C] 

Triton  Coal  Company,  P.O.  Box  3027, 
Gillette,  Wyoming  82717-3027  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.1607(u)  (loading  and  haulage 
equipment:  operation)  to  its  Buckskin 
Mine  (ID.  No.  48-01200)  located  in 
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Campbell  County.  Wyoming.  The 
petitioner  requests  a  variance  from  the 
mandatory  standard  for  towing  of  haul 
trucks  and  other  large  off  highway 
surface  mine  equipment.  The  petitioner 
proposes  to  use  a  portable  hydraulic 
unit  to  supply  power  to  the  necessary 
functions  of  disabled  equipment  in 
order  to  move  it  safely.  The  petitioner 
states  that  proper  training  would  be 
provided  to  every  miner  resi>onsible  for 
using  this  equipment.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Rosebud  Mining  Company 

(Docl^et  No.  M-94-137-C1 

Rosebud  Mining  Company,  Box  324B. 
R.D.  2.  Parker.  Pennsylvania  15049  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.333(b)(2) 
(ventilation  controls)  to  its  Rosebud  No. 
3  Mine  (I.D.  No.  36-07843)  located  in 
Armstrong  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
mandatory  standard  to  permit  the  use  of 
temporary  ventilation  controls  in  the 
room  necking  procedure  for  rooms 
develof>ed  less  than  600  feet.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Ram  Head  Coal  Company 

IDocket  No.  M-94-13d-Cl 

Ram  Head  Coal  Company.  277  Main 
Street.  Joliet.  Pennsylvania  17981  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Primrose 
Slope  (I.D.  No.  36-08454)  located  in 
Schuylkill  County.  Pennsylvania. 
Because  of  steep,  frequently  changing 
pitch  and  numerous  curves  and 
knuckles  in  the  main  haulage  slope,  the 
petitioner  proposes  to  use  the  gunboat 
without  safety  catches  in  transporting 
persons.  As  an  alternate,  when  using  the 
gunboat  to  transport  persons,  the 
petitioner  proposes  to  use  an  increased 
rope  strength  safety  factor  and 
secondary  safety  connections  which  are 
securely  fastened  around  the  gunboat 
and  to  the  hoisting  rope  above  the  main 
connecting  device.  The  petitioner 
asserts  that  the  proposed  alternative 
me'hod  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

4.  Independent  Aggregates 

(Docket  No  M-94-3&-MI 

Independent  Aggregates.  P.O.  Box 
519.  Inglis,  Florida  34449  has  filed  a 
petition  to  modify  the  application  of  30 


CFR  57.6306(b)  (loading  and  blasting)  to 
its  I.A.C.  Mine  (I.D.  No.  08-01035) 
located  in  Citrus  County.  Florida.  The 
petitioner  requests  a  modification  of  the 
mandatory  standard  to  permit  the  drill 
to  continue  drilling  the  shot  pattern 
while  loading  is  in  progress.  The 
petitioner  proposes  to  complete  a  dnll 
hole  and  immediately  load  the  hole 
while  drilling  new  holes  continues.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Akzo  Nobel  Salt,  Inc. 

(Docket  No.  M-94-39-M1 

Akzo  Nobel  Salt.  Inc..  P.O.  Box  6920, 
Cleveland,  Ohio  44101  has  filed  a 
petition  to  uijjdify  ^^  application  of  30 
CFR  57.19000(c)  (personnel  hoisting; 
application)  to  its  Cleveland  Mine  (I.D. 
No.  33-01994)  located  in  Cuyahoga 
County,  Ohio.  The  petitioner  requests  a 
variance  from  the  mandatory  standard 
to  permit  the  use  of  an  approved  escape 
hoist  as  a  secondary  escape  hoist  for 
persons  underground,  while  upgrading 
its  production  hoist  to  increase  its 
hoisting  capability.  The  petitioner  states 
that  the  escape  hoisting  equipment  is 
capable  of  hoisting  out  70  people  in  one 
hour;  that  working  schedules  would  be 
modified  to  ensure  that  only  70  people 
would  be  underground  when  the  escape 
hoist  is  in  operation;  and  that  a  hoist 
operator  would  be  available  at  all  times 
while  personnel  are  underground.  The 
p>etitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration.  Room  627.  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
October  31.  1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  September  23.  1994 
Patricia  W.  Sihrey. 

Director,  Office  of  Standards.  Regulations  and 

Variances 

(PR  Doc.  94-24228  Filed  9-29-94;  8:45  am] 

BILUMO  COOe  «6IO-43-P 


Pension  and  Welfare  Benefits 

Administration 

[Application  No.  D-9767,  et  al.] 

Proposed  Exemptions;  Del  Monte 
Savings  Plan;  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  wrritten  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N.W., 
Washington.  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor.  Room  N-5507.  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  apphcanl  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
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shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  pubHrhed  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17,  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Del  Monte  Savings  Plan,  and  Del  Monte 
Certain  Hourly  Savings  Plan  (the  Plans) 
Located  in  San  Francisco,  CA 

lApplication  Nos.  D-9767  &  D-9768] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10.  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  The  proposed  extension  of  credit 
to  the  Plans  (the  Loan)  by  Del  Monte 
Corporation  (the  Employer),  the  sponsor 
of  the  Plans,  with  respect  to  the  Plans' 
interests  in  guaranteed  investment 
contract  No.  CG01300B3A  (the  GIC) 
issued  by  Executive  Life  Insurance 
Company  of  California  (Executive  Life); 
and  (2)  the  Plans'  potential  repayment 
of  the  Loan  (the  Repayments);  provided 
that  the  following  conditions  are 
satisfied: 

(A)  All  terms  and  conditions  of  such 
transactions  are  no  less  favorable  to  the 
Plans  than  those  which  the  Plans  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties; 


(B)  No  interest  or  expenses  are  paid 
by  the  Plans; 

(C)  The  Loan  is  made  in  lieu  of 
amounts  to  be  paid  to  the  Plan  imder 
the  plan  of  rehabilitation  resulting  from 
the  bankruptcy  of  Executive  Life  (the 
Rehab  Plan); 

(D)  The  Repayments  shall  not  exceed 
the  principal  amount  of  the  Loan; 

(E)  The  Repayments  shall  not  exceed 
the  amounts  actually  received  by  the 
Plans  under  the  Rehab  Plan;  and 

(F)  Repayment  of  the  Loan  shall  be 
waived  to  the  extent  that  the  amount  of 
the  Loan  exceeds  the  amount  of  cash 
recovered  by  the  Plans  under  the  Rehab 
Plan. 

Summary  of  Facts  and  Representations 

1.  The  Employer  is  a  New  York 
corporation  engaged  in  the  business  of 
processing  and  marketing  canned 
vegetables  and  fruit,  with  its  corporate 
headquarters  in  San  Francisco, 
California.  The  Employer  is  a  wholly- 
owned  subsidiary  of  Diel  Monte  Foods 
Company  (DMFC),  a  Maryland 
corporation.  On  behalf  of  its  employees 
and  those  of  its  affiliates,  the  Employer 
sponsors  both  of  the  Plans,  which  are 
defined  contribution  pension  plans 
providing  for  individual  participant 
accounts  (the  Accounts)  and 
participant-directed  investment  of  the 
Accounts.  As  of  December  31.  1993,  the 
Plans  had  approximately  3,730 
participants. 

2.  The  Plans'  assets  are  held  in  a 
master  trust  (the  Master  Trust)  of  which 
the  trustee  is  the  Merrill  Lynch  Trust 
Company  of  California  (the  Trustee). 
The  named  fiduciary  of  each  Plan  is  the 
Del  Monte  Investment  Committee  (the 
Committee),  which  consists  of  five 
employees  of  the  Employer  appointed 
by  the  Employer's  board  of  directors. 
The  Committee  designates  the 
investment  options  into  which  the 
Plans'  participants  may  direct  the 
investment  of  their  Accounts.  The  Plans 
currently  offer  five  investment  options, 
one  of  which  is  the  Interest  Income 
Fund  (the  I  Fund),  which  invests  in. 
among  other  things,  guaranteed 
investment  contracts  issued  by 
insurance  companies.  As  of  December 
31, 1993,  the  I  Fund  represented 
approximately  54  percent  of  the  fair 
market  value  of  the  assets  of  the  Master 
Trust.  The  assets  of  the  I  Fund  include 
guaranteed  investment  contract  No. 
CG01300B3A  (the  GIC).  The  GIC  was 
issued  to  the  Plans  on  or  about 
December  1, 1990  by  Executive  Life 
Insurance  Company  of  California 
(Executive  Life)  as  part  of  an 
arrangement  whereby  Executive  Life 
agreed  to  "clone"  a  contract  previously 
held  by  the  Plans'  predecessor  plans 


(the  Predecessor  Plans),  in  connection 
with  the  sale  of  the  Employer  to  DMFC 
in  1990  and  the  Employer's  agreement 
that  the  Plans  would  assume  the  assets 
and  liabilities  of  the  Predecessor  Plans. 
The  GIC  is  a  benefit-responsive  contract 
permitting  withdrawals  for  plan 
benefits,  loans,  and  participant-directed 
reallocations  among  investment  options 
under  the  Plans,  and  was  issued  in  the 
principal  amount  of  $3,899,130.43.  Vkith 
a  guaranteed  simple  annual  interest  rate 
of  9.22  percent  (the  Contract  Rate)  to  the 
July  1, 1993  maturity  date. 

The  Committee  has  designated  Merrill 
Lynch  Asset  Management,  Inc.  (MLAM) 
as  the  investment  manager  for  the  I 
Fund.  MLAM  and  the  Trustee  are  both 
subsidiaries  of  Merrill  Lynch  &  Co.  In 
accordance  with  investment  guideUnes 
provided  by  the  Committee,  MLAM 
generally  invests  and  manages  the  I 
Fund's  assets,  which  consist  of  Plan 
contributions,  participant  reallocations 
of  Account  balances  to  the  I  Fund,  and 
proceeds  of  maturing  investments. 
MLAM  represents  that  it  is  not  an 
investment  manager  uilhin  the  meaning 
of  Section  3(38)  of  the  Act  with  respect 
to  any  "cloned"  contiacts,  including  the 
GIC,  which  were  issued  to  the  Plans  as 
part  of  the  asset  transfer  from  the 
Predecessor  Plans. ' 

3.  On  April  11,  1991  (the 
Conservation  Date),  Executive  Life  was 
placed  in  conservatorship  by  the 
Commissioner  of  Insurance  of  the  State 
of  Cahfomia.2  As  of  that  date,  paj-ments 
under  the  GIC  were  suspended,  and  no 
withdrawals  or  payments  from  the  GIC 
have  been  made  since  the  Conservation 
Date.  As  of  the  Conservation  Date,  the 
GIC  had  a  book  value  of  $3,766,668, 
representing  total  principal  deposits 
under  the  GIC  plus  accrued  interest  at 
the  Contract  Rate  less  previous 
withdrawals,  and  constituting 
approximately  2.4  percent  of  the  assets 
of  the  I  Fund  at  that  time.  Effective 
April  30, 1991,  the  Committee  froze  a 
proportionate  share  of  each  of  the  2,918 
Accounts  invested  in  the  I  Fund.  With 
respect  to  the  frozen  portion  of  each 
Account,  the  Committee  has  prohibited 
the  crediting  of  earnings,  the  making  of 
distributions,  withdrawals  and  loans, 
and  the  reallocation  of  the  frozen 
Account  portions  to  other  investment 
options  of  the  Plans.  Printed  Account 


'  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  or  not  ML.VM 
constitutes  an  investment  manager  within  the 
meaning  of  Section  3(  38)  of  the  Act. 

'  The  Department  notes  that  the  decision  to 
acquire  and  hold  the  GIC  is  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4. 
Subtitle  B.  Title  I  of  the  Act.  In  this  propo.vd 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  Part  4  which  may  have  aris*:- 
as  a  result  of  the  fcquisilit.n  and  holding  of  :he  ( :; 
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statements  provided  to  the  Plans 
participants  have  reported  the  frozen 
Account  portions  separately,  indicating 
the  frozen  status. 

4.  In  September  1993.  the  Employer 
entered  into  a  written  agreement  for  tlie 
sale  of  substantially  all  the  assets  of  one 
of  the  Employer's  business  units  to 
Silgan  Containers  Corporation  (Silgan). 
Pursuant  to  that  agreement,  the 
Employer  is  required  to  transfer  to  one 
or  more  individual  account  plans 
maintained  by  Silgan  (the  Silgan  Plans) 
the  assets  and  liabilities  of  the  Plans 
with  respect  to  the  Accounts  of  the 
Plans'  participants  who  transferred 
employment  from  the  Employer  to 
Silgan  as  a  result  of  the  sale  of  the 
business  ujiiL  The  parties  agreed  that 
the  asset  transfer  is  to  be  made  in  cash. 
The  asset  transfer  includes  288 
Accounts  which  are  subject  to  the 
proportionate  freeze  resulting  from  the 
Executive  Life  conservatorship. 

5.  On  August  13.  1993,  the  Los 
Angeles  Superior  Court  approved  the 
terms  of  the  Rehabilitation/Liquidation 
Plan  for  Executive  Life  (the  Rehab  Plan) 
effective  September  3.  1993.  On  or  about 
December  29,  1993,  each  holder  of  an 
Executive  Life  contract  was  provided 
with  an  election  form  and  summary  of 
the  Rehab  Plan.  Under  the  Rehab  Plan. 
Executive  Life's  guaranteed  investment 
contracts  were  reduced  in  value  to 
approximately  79  percent  of  the  book 
value  as  of  the  Conservation  Date  (the 
Rehab  Value),  and  each  holder  of  such 
contracts  was  paid  an  amount  (the 
Interim  Payment)  for  accumulated 
interest  and  fees  for  the  period  between 
the  Conservation  Date  and  September  3. 
1993.  Each  contract  holder.  Including 
the  Plans,  was  informed  that  each 
contract  holder  could  elect  by  February 
12. 1994  to  "opt  in"  or  "opt  out"  of  the 
Rehab  Plan.  The  Employer  represents 
that  by  "opting  in",  according  to  the 
Kehab  Plan  summary,  a  contract  holder 
would  be  issued  a  new  5-year  contract 
issued  by  Auruia  National  Life 
Assurance  Company,  the  successor  of 
Executive  Life,  in  an  amount  equal  to 
the  Rehab  Value  less  the  amount  of  the 
Interim  Payment,  plus  the  right  to 
receive  possible  distributions  (Residual 
Payments)  from  certain  tnists  and 
settlements  which  may  occur  in  the 
liquidation  of  Executive  Life.  The 
Employer  states  that,  according  to  the 
Rehab  Plan  summary,  "opting  out"  of 
the  Rehab  Plan  results  in  a  cash 
settlement,  consisting  of  an  immediate 
ca^h  payment  (the  Initial  Payment),  and 
the  right  to  receive  any  Residual 
Payments  which  become  available.  The 
interim  Payment  was  payable  to  all 
contract  holders,  whether  they  "opt  in" 
or  "opt  out "  of  the  Rehab  Plan. 


6.  The  Employer  states  that  after 
review  and  consideration  of  the  Rehab 
Plan  summary  and  the  reports  of  outside 
consultants  retained  for  analysis  and 
advice,  the  Committee  determined  that 
the  Plans  should  "opt  out "  of  the  Rehab 
Plan.  Accordingly,  the  Plans  received 
the  Initial  Payment  on  the  GIC  on  March 
31.  1994.  When  corabined  with  the 
Interim  Payment,  the  Plans  have 
received  approximately  57  percent  of 
the  QIC's  Conservation  Date  book  value 
The  Employer  states  that  the  Residual 
Payments  potentially  available  to  the 
Plans,  as  a  contract  holder  which  "opts 
out"  of  the  Rehab  Plan,  will  consist  of 
the  net  proceeds,  if  any,  from  the 
following:  (a)  An  allocation  holdback 
equal  to  approximately  11  percent  of  the 
CiC's  Conservation  Date  book  value:  (b) 
liquidation  of  three  tnists  established 
under  the  Rehab  Plan  to  liquidate 
Executive  Life's  non-investment  grade 
securities  and  other  assets,  paid  through 
an  "Opt -Out  Trust";  and  (c)  remaining 
proceeds  from  another  trust  established 
under  the  Rehab  Plan  to  deal  with  bond 
indemnification  obligations  shared  by 
contract  holders.  The  Employer  states 
that  the  summary  of  the  Rehab  Plan 
reported  that  some  Residual  Payments 
may  be  made  aiuiually  but  others  could 
take  a  substantial  period  of  time  to 
reahze.  The  Employer  represents  that 
under  the  Rehab  Plan,  neither  the 
timing  nor  the  amount  of  any  Residual 
Payments  can  be  determined  with 
certainty.  However,  the  Employer 
represents  that  on  the  basis  of  the  Rehab 
Plan  simimary  and  the  analysis 
conducted  by  consultants  retained  to 
assist  the  Committee,  the  Committee 
estimates  that  the  Plans  will  receive 
total  Residual  Payments  of 
$1,073,500.30  (the  Estimated  Residuals), 
or  about  28.5  percent  of  the  QIC's  book 
value  as  of  the  Conservation  Date. 

7.  In  order  that  the  frozen  portions  of 
the  Accounts  may  be  released  without 
the  delay  and  uncertainty  of  awaiting 
the  Residual  Payments,  and  in  order  to 
enable  the  transfer  of  assets  from  the 
Plans  to  the  Silgan  Plans,  the  Employer 
proposes  to  loan  the  Plans  the  amount 
of  the  Estimated  Residuals  (the  Loan), 
and  is  requesting  an  exemption  to 
permit  the  Loan  under  the  terms  and 
conditions  described  herein.'  The  Loan, 
pursuant  to  a  written  agreement,  will  be 
made  in  a  lump  sum  in  the  amount  of 
the  Estimated  Residuals  less  any 
Residual  Payments  which  the  Plans  may 
have  received  prior  to  the  Loan.  The 


'The  Department  notM  that  thb axamption.  if 
granted,  will  not  affect  the  ability  of  any  p<irticip*nt 
or  benalkiary  to  brin%  a  dvil  action  againM  Plan 
ndudaiie*  for  braachM  of  lectioa  404  of  the  Act  In 
loanecttoo  with  any  aapaci  of  Iha  CIC  tranaactioas. 


Loan  will  be  made  as  soon  as 
practicable  after  the  Committee  has 
obtained  the  exemption  proposed 
herein,  if  granted,  and  a  closing 
agreement  with  respect  thereto  has  been 
consummated  with  the  Internal  Revenue 
Service.  The  repayment  of  the  Loan  (the 
Repayments)  will  be  limited  to  the  cash 
proceeds,  if  any.  received  by  the  Plan  as 
Residual  Payments  after  the  date  of  the 
Loan.  Repayments  are  due  only  as  and 
when  Residual  Payments  are  received 
by  the  Plans.  No  interest  will  be  paid  on 
the  Loan,  tmd  the  Plans  will  incur  no 
expenses  with  respect  to  the  Loan. 
Under  no  circumstances  will  the 
Repayments  exceed  the  Loan.  At  such 
time  as  the  Trustee  or  Executive  Life 
notifies  the  Employer  that  no  further 
Residual  Payments  will  be  made, 
repayment  of  any  outstanding  Loan 
amount  will  be  waived  by  the  Employer. 

8.  If  the  proposed  exemption  is 
granted,  the  Committee  intends  to 
revalue  the  Plans'  investment  in  the  GIC 
(the  Adjusted  Value)  to  equal  the  sum 
of  the  Initial  Payment,  the  Interim 
Payment,  the  Loan,  and  any  Residual 
Payments  received  prior  to  the  Loan. 
Each  frozen  Account  will  also  be 
adjusted  to  reflect  the  Adjusted  Value 
accordingly,  reducing  the  Plans* 
recorded  investment  in  tlie  CIC  from  the 
Conser\'ation  Date  book  value  to  the 
Adjusted  Value,  and  a  proportional 
percent  of  each  frozen  Account  will  be 
recorded  as  a  loss.  Af^er  the  Loan  is 
made  and  the  Accounts  are  adjusted,  the 
Committee  will  remove  the  freeze  on  the 
Accounts  invested  in  the  GIC  and  the 
Plans  will  resume  distribution, 
withdrawals,  loans  and  interfund 
transfers  with  respect  to  Account 
portions  previously  subject  to  the  freeze. 
Additionally,  the  Plans  will  be  able  to 
complete  the  transfer  of  assets  to  the 
Silgan  Plans,  in  accordance  with  the 
agreement  of  sale  of  the  Employer's 
business  unit  to  Silgan,  bv  transferring 
the  previously  frozen  Aa  ount  portions 
on  the  basis  of  the  Ad)usled  Value  and 
by  utilizing  the  cash  made  available  by 
the  Loan 

9  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  cntnna  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a)  All 
terms  and  conditions  of  the  Loan  will  be 
no  less  favorable  to  the  Plans  than  those 
which  the  Plans  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party,  (b)  The  Ix)an  vnll 
enable  the  Plans  to  resume  normal 
operations  with  respect  to  the  frozen 
portion  of  the  Accounts;  (c)  The  Loan 
will  enable  the  completion  of  the 
transfer  of  assets  to  the  Silgan  Plan  with 
respect  to  288  frozen  Accounts;  (d)  No 
interest  or  expenses  will  be  paid  by  the 
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Plans;  (e)  The  Repayments  will  be 
restricted  to  the  Residual  Payments 
received  by  the  Plans  pursuant  to  the 
Rehab  Plan;  (0  The  Repayment  will  not 
exceed  the  Loan  or  the  Residual 
Payments  received  after  the  Loan  is 
made;  and  (g)  The  Repayments  will  be 
waived  to  the  extent  the  Loan  exceeds 
Residual  PajTnents  received  by  the 
Plans  after  the  Loan  is  made. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Xerox  Corporation  Profit  Sharing  and 
Savings  Plan  (the  PSSP):  Xerox 
Corporation  Retirement  Income 
Guarantee  Plan  (the  RIGP);  Profit 
Sharing  Plan  of  Xerox  Corporation  and 
the  Xerographic  Division,  A.CT.W.U, 
AFL-CIO  (the  Union  PSP);  and  the 
Retirement  Income  Guarantee  Plan  of 
Xerox  Corporation  and  the  Xerographic 
Division,  A.CT.W.U,  AFL-CIO  (the 
Union  RJGP;  Collectively,  the  Plans) 
Located  in  Stamford,  Connecticut 

[Application  Nos.  D-9778  through  D-97811 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  guarantees  (the 
Guarantees)  by  the  Xerox  Corporation 
(the  Employer),  the  sponsor  of  the  Plans, 
of  amounts  payable  to  the  Plans  by  the 
Aurora  National  Life  Assurance 
Company  (Aurora)  with  respect  to  five 
group  annuity  contracts  (the  QACs) 
originally  issued  by  Executive  Life 
Insurance  Company  of  California 
(Executive  Life);  provided  that  the 
following  conditions  are  satisfied: 

(A)  All  terms  and  conditions  of  such 
transactions  cire  no  less  favorable  to  the 
Flans  than  those  which  the  Plans  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties; 

(B)  The  Guarantees  are  made  solely 
with  respect  to  the  amounts  which  are 
due  the  Plans,  but  unpaid,  with  respect 
to  the  QACs;  and 

(C)  The  Settlement  Agreement 
described  in  the  Summary  of  Facts  and 
Representations,  below,  is  approved  by 
the  U.S.  District  Court,  District  of 
Connecticut. 


Summary  of  Facts  and  Representations 

Introduction:  In  1994,  the  Xerox 
Corporation  and  other  defendants  to 
certain  litigation  entered  into  a 
settlement  agreement  which  requires, 
among  other  things,  that  Xerox 
Corporation  guarantee  the  Plans'  receipt 
of  certain  payments  in  connection  with 
the  rehabilitation  of  Executive  Life 
Insurance  Company  of  California.  Xerox 
Corporation  also  has  undertaken  to 
make  a  similar  guarantee  with  respect  to 
certain  of  the  Plans'  participants  who 
were  not  parties  to  the  litigation 
settlement  agreement  Xerox 
Corporation  is  requesting  an  exemption 
to  permit  these  guarcmtees,  under  the 
terms  and  conditions  described  herein. 

1.  Xerox  Corporation  (the  Employer) 
is  a  publicly-held  New  York  corporation 
engaged  in  the  development, 
manufacture,  marketing,  and  servicing 
of  document  processing  technology, 
with  its  corporate  headquarters  in 
Stamford,  Connecticut.  The  Employer 
maintains  various  qualified  employee 
benefit  plans  for  its  employees, 
including  the  Plans,  the  assets  of  which 
are  held  in  the  Xerox  Corporation  Trust 
Agreement  to  Fund  Retirement  Plans 
(the  Master  Trust),  which  had  total 
assets  of  approximately  $4.6  billion  as 
of  December  3 1 , 1 993 .  The  Union  PSP 
and  the  Union  RIGP  (the  Union  Plans) 
are  maintained  pursuant  to  collective 
bargaining  agreements  between  the 
Employer  and  the  Xerographic  Division 
of  the  Amalgamated  Clothing  and 
Textile  Workers'  Union.  A.F.L.-C.I.O. 
(the  Union).  The  trustee  of  the  Master 
Trust  is  the  State  Street  Bank  and  Trust 
Company  of  North  Quincy, 
Massachusetts  (the  Trustee),  serving  as 
a  directed  trustee  according  to 
directions  of  a  delegee  of  a  committee  of 
representatives  of  the  Employer's  board 
of  directors  (the  Committee).'The  PSSP 
and  the  Union  PSP  are  defined 
contribution  plans  (the  DC  Plans)  which 
provide  for  individual  participant 
accounts  and  participant-directed 
investment  of  such  accounts  among 
investment  options  in  the  Master  Trust 
(the  MT  Funds).  The  RIGP  and  Union 
RIGP  are  hybrid  defined  benefit  plans 
(the  DB  Plans)  in  which  certain 
participants  may  accrue  benefits 
measured  in  part  by  reference  to 
individual  accounts  consisting  of 
contributions  made  on  the  participant's 
behalf  The  individual  accounts  of  the 
DB  Plans  are  invested  among  the  MT 
Funds. 

2.  Included  among  the  MT  Funds  as 
of  April  1, 1991  was  a  guaranteed  fund 
(the  G  Fund)  which  invested  primarily 
in  group  annuity  and  guaranteed 
investment  contracts  issued  by  various 


insurance  companies.  As  of  April  1, 
1991,  the  G  Fund  had  approximately 
$65.6  million  invested  in  group  annuity 
contracts  (the  QACs)  issued  by 
Executive  Life  Insurance  Company  of 
California  (ELIC),  representing 
approximately  7.5  percent  of  the  assets 
in  the  Q  Fund  as  of  that  date.  On  April 
11,  1991,  the  Insurance  Commissioner 
of  the  State  of  California  (the 
Commissioner)  ordered  a 
conser\'atorship  (the  Conservatorship)  of 
ELiC,  and  halted  all  payments  on  ELlC's 
guaranteed  contracts,  including  the 
QACs.'*  The  Employer  represents  that  it 
took  immediate  protective  action  on 
behalf  of  the  Plans'  participants,  by 
segregating  the  G  Fund  assets 
attributable  to  the  QACs  in  a  new 
segregated  fund  (the  Segregated  Fund), 
effective  April  1,  1991.  The  account  of 
each  Plan  participant  with  an  interest  in 
the  GFund  as  of  April  1,  1991  was 
assigned  an  interest  in  the  Segregated 
Fund,  in  proportion  to  the  QACs'  total 
value  as  of  April  1, 1991.*  The 
remaining  G  Fund  assets  were  placed  in 
a  new  fund  designated  as  the  Income 
Fund.  The  Plan  was  amended,  effective 
April  1, 1991,  to  prohibit  distribution, 
withdrawal,  and  transfer  of  any  account 
balance  attributable  to  the  Segregated 
Fund. 

3.  The  Employer  represents  that  on 
September  3,  1993  the  assets  and 
restructured  liabilities  of  ELIC  were 
assigned  to  Aurora  Life  National 
Assurance  Company  (Aurora),  pursuant 
to  the  Commissioner's  court-approved 
rehabihtation  plan  (the  Rehab  Plan). 
Under  the  Rehab  Plan,  each  ELIC 
contract  holder  was  permitted  to  elect 
between  (1)  Opting  in  to  the  Rehab  Plan, 
in  which  case  Aurora  would  assume  the 
ELIC  contract,  or  (2)  opting  out  of  the 
Rehab  Plan,  in  which  case  a  cash 
settlement  would  be  paid  in  exchange 
for  the  ELIC  contract.  A  determination 
was  made  by  a  delegee  of  the  Committee 
that  the  Plans  would  elect  to  opt  out  of 
the  Rehab  Plan,  and  the  appropriate  opt- 
out  election  forms  were  completed  by 
the  Trustee.  Subsequently,  the  Plans 
received  $37.9  miUion  (the  Initial 
Recovery),  approximately  58  percent  of 


*The  Department  notes  that  the  decision  to 
acquire  and  hold  the  GACs  are  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4. 
Subtitle  B.  Title  I  of  the  Act.  In  this  proposed 
exemption,  the  Department  is  not  proposing  relief 
for  any  violations  of  Part  4  which  may  have  arisen 
as  a  result  of  the  acquisition  and  holding  of  the 
GACs. 

'Each  participant's  interest  in  the  Segregated 
Fund  was  determined  by  multiplying  his  interest  in 
the  G  Fund  by  a  fraction,  the  numerator  of  w  hith 
was  the  value  of  G  Fund  assets  invested  in  the 
G.^Cs  as  of  April  1,  1991.  and  the  denominator  n( 
which  was  the  value  of  total  assets  in  the  G  Fucu 
as  of  April  1. 1991. 
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i  ..  >«^regated  Fund,  as  part  of  the 
F{»hab  Plan's  provisions  for  ELIC 
c  ontract  holders  who  opted  out  of  the 
Rehab  Flan.  The  Employer  represents 
that  Xlie  Commissioner  has  estimated 
that  such  holders  of  EUC  contracts  can 
expect  to  recover  a  total  of  about  85 
percent  of  the  Conservatorship  Date 
value  of  the  contrads.  Accordingly,  the 
Employer  states  that  the  Plans  can 
expect  to  recover  from  Aurora  another 
$17  8  million  on  the  contracts. 
<ipprt)ximately  27  percent  of  the 
Scgrugated  Fund,  over  the  n^maining 
estimated  four  years  of  the  Rehab  Plan's 
operation. 

4.  However,  on  April  6.  1992.  a  class 
action  (the  1992  Litigation)  was 
commenced  on  behalf  of  affected 
participants  and  beneficiaries  of  the 
RIGP  and  PSSP  (the  Plaintiffs)  against 
the  Employer  and  memtjcrs  of  the 
Committee  (collectively,  the 
Defendants).  Maureen  Hose,  et  al..  v. 
loan  Ganz  Cooney,  et  ai,  Qvil  Action 
No.  5  92-CV-208.  Federal  District 
(k)urt.  District  of  Connecticut  (the 
C:ourt).  The  Plaintiffs  alleged  that  the 
Defendants'  actions  m  connottion  with 
the  Plans'  purchase  of  the  CACs 
violated  various  provisions  of  the  Act 
On  luly  15.  1994.  Plaintiffs  and 
[)efi'i»dunts  executed  an  agrtH'incnt  in 
settlement  of  the  1992  Litigation  (the 
Agreement),  which  provides  as  follows 

(A)  Defendants  are  to  make  an  initial 
cash  payment  of  SI  3  million  to  an 
intenrsl-beanng  escrow  account  (the 
Escrow).  Amounts  in  the  Escrow, 
including  inteiest.  less  attorney's  fees 
and  administrative  costs  approved  by 
the  Court,  are  to  be  transferred  to  the 
Master  Trust  for  the  benefit  of  Plaintiffs 
no  sooner  than  10  days  after  the  (x)urt 
enters  a  final  order  approving  the 
Agreement,  but  only  if  the  transactions 
contemplated  by  the  Agreement  are 

oved  by  the  Department,  in  the 
'  >   .iiption  proposed  herein,  and  by  the 
Internal  Revenue  Service  (the  Service). 
The  Employer  represents  that  it  is 
expected  that  the  Escrow  payment  to  the 
Ma.ster  Trust  on  behalf  of  Plaintiffs,  after 
payment  of  costs  and  fees,  will  be 
approximately  $9  million,  or  about  15 
percent  of  the  Plaintiffs  account 
balances  in  the  Seoogated  Fund 

(B)  In  the  event  tnal  payments  after 
June  3.  1994.  and  before  fanuary  1. 
1999.  from  Aurora  (and  any  other  sourt:e 
related  to  the  rehabilitation  of  ELIC. 
other  than  any  state  insurance  guaranty 
ass<K:Kitions)  to  the  Master  Trust  ff)r  the 
benefit  of  Plaintiffs  with  respect  to  the 
CACs  are  less  than  $16.1  million, 
approximately  27  percent  of  the 
Plaintiffs'  account  balances  in  the 
"^ttgregated  Fund,  then  the  Employer 
Niall  pay  tlie  difference  to  the  Master 


Trust  on  or  before  January  31 .  1999. 
This  undertaking  by  the  Employer  is 
referred  to  herein  as  the  Settlement 
Guarantee.  The  Employer  requests  an 
exemption  to  permit  the  Settlement 
Guarantee  under  the  terms  and 
conditions  of  the  Agreement  and  this 
proposed  exemption. 

Each  Plaintiff  will  have  a  pro  rata 
share  of  the  amounts  paid  under  the 
.^greement  in  proportion  to  the 
Plaintiff's  account's  share  of  the 
Segregated  Fund.  The  Employer 
repreh<>nts  that  when  added  to  the 
amounts  already  received  from  Aurora, 
the  Employer's  payments  under  the 
Agreement  are  expected  to  ensure  that 
Plaintiffs  will  recover  100  percent  of 
their  account  balances  in  the  Segregated 
Fund.  The  Agreement,  after  approval  by 
the  Ck)urt.  will  be  in  full  satisfaction  of 
all  claims  of  Plaintiffs  arising  out  of  the 
subjtxit  matter  of  the  1992  Litigation, 
and  the  1992  Litigation  will  be 
dismissed  with  prejudice.  The 
.Agreement  will  be  effective  only  if 
approved  by  the  Court  and  only  if  the 
Employer  obtains  the  exemption 
proposed  herein  by  the  Department  and 
a  favorable  ruling  on  the  Agreement  by 
the  Service.  The  Employer  represents 
that  the  Court  entered  a  preliminary 
approval  of  the  Agreement  on  July  22. 
1994.  and  rendered  its  final  approval  of 
the  Agreement  in  a  hearing  on 
.Septembers.  1994.* 

5.  Participants  in  the  Union  Plans 
were  not  parties  to  the  1992  Litigation. 
The  Employer  represents  that  since 
1991.  the  Union  has  demanded  that  the 
Union  Plans'  participants  with  rights  in 
the  GACs  (the  Union  Participants)  be 
made  whole  for  their  losses  on  the 
GACs.  On  June  9,  1994,  a  class  action 
lawsuit  was  filed  against  the  Trustee 
I  the  1994  Litigation)  on  behalf  of  the 
Plaintiffs  in  the  1992  Litigation  and  the 
Union  Participants,  alleging  that  the 
Trutees'  actions  in  connection  with  the 
Plans'  purchase  of  the  GACs  violated 
various  provisions  of  the  Act.  Although 
the  proposed  Agreement  will  provide 
that  the  1994  Litigation  be  dismissed 
with  prejudice  as  to  the  1992  Litigation 
Plaintiffs,  it  will  provide  that  the  1994 
Litigation  be  dismissed  without 
pn^judice  as  to  the  Union  Participants. 
The  terms  of  the  Agreement  do  not 
require  any  payments  by  the  Employer 
to  the  Segregated  Fund  on  behalf  of  the 


*ln  (hit  propoMd  Memplion.  the  Oeptrtment  » 
propoMO^  asamptiv*  retlef  solely  far  tbt> 
l>u«ru>tMs.  and  not  for  an)  olhar  akp«ct*  of  the 
C\C  tranaactiona  or  tba  A^aamant.  Tha 
DopunoMnt  notea  that  this  exitmptioa.  if  )iranli*d. 
will  not  affect  (ha  ri^ts  of  any  partir ipant  or 
brneficiairy  odba  Plana  with  ra»pa<  i  to  any  atil 
•LUon  ugaiDal  Plan  fiduciarie*  (ur  broachoaof 
wicrUoii  404  of  tha  Ad  in  connactitin  with  any 
■spoc*  of  tha  GAC  tranMrUnn* 


Union  Participants.  In  response  to 
ongoing  demands  on  behalf  of  the 
Union  Participants,  the  Employer  has 
agreed  to  make  payments  to  the  Master 
Trust  with  respect  to  the  Union 
Participants  in  a  manner  similar  to  the 
Agreement's  provisions  for  the  1992 
Litigation  Plaintiffs.  Specifically,  the 
Employer  will  make  an  initial  cash 
payment  to  the  Master  Trust  on  behalf 
of  the  Union  Participants  equal  to  15 
percent  of  the  Segregated  Fund  account 
balances  of  the  Union  Participants.  The 
Employer  also  guarantees  to  make 
additional  payments  to  the  e.xtent  that 
amounts  received  by  the  Master  Trust 
from  Aurora  for  the  benefit  of  Union 
Participants  after  June  3,  1994  and 
before  January  1,  1999  are  less  than  $1.8 
million,  or  27  percent  of  the  Union 
Participants'  account  balances  in  the 
Segregated  Fund.  The  Employer's 
guarantee  to  make  such  additional 
payments  (the  Union  Guarantee)  is 
included  in  the  Guarantees  for  which 
the  Employer  requests  an  exemption, 
under  the  terms  and  conditions  of  the 
exemption  proposed  herein.'  The 
Employer  represents  that,  when  added 
to  amounts  already  received  from 
Aurora,  the  initial  pa;/ments  and 
contingent  additional  payments  by  the 
Employer  pursuant  to  the  Union 
Guarantee  will  ensiue  that  the  Union 
Participants  recover  100  percent  of  their 
account  balances  in  the  Segregated 
Fund.  The  Employer's  initial  and 
contingent  additional  payments  to  the 
Union  Participants  are  conditioned 
upon  the  grant  of  the  exemption 
proposed  herein  and  a  favorable  ruling 
by  the  Service. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 
The  Guarantees  will  protect  the  Plans 
participants  and  beneficiaries  from 
losses  on  the  GACs'  value  as  of  the 
commencement  of  the  ELIC 
conservatorship;  (b)  The  Guarantees  will 
eliminate  uncertainty  with  respect  to 
the  value  of  the  GACs  in  the  Segregated 
Fund;  (c)  Tlie  Settlement  Guarantee  will 
enable  the  settlement  of  Plaintiffs  claims 
arising  from  the  1992  Litigation  and  the 
1994  Litigation;  and  (d)  the  Union 
Guarantee  will  extend  to  the  Union 
Participants  the  same  protections  with 
respect  to  the  CACs  as  those  extended 


'The  Union  Cuaranlee  is  nul  a^idencsd  by  a 
written  agreement,  like  the  Settlemcnl  Guarantee. 
Inalrad.  the  Etnployer'j  commitnt>en1  to  the  Union 
Guarantee  ii  evidencvd  in  a  public  announcement 
by  tha  Empioyw*!  chief  axacutiv*  officer.  F^ul  A. 
Allaire,  raportad  ia  the  July  IS.  lOlM  edition  of  a 
ne«ir«letter.  Today  at  Xerox,  which  It  published  by 
the  Employer 
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to  the  Plaintiffs  under  the  Settlement 

Guarantee. 

FOR  FURTHER  INFORKUTION  CONTACT: 

Ronald  Willett  of  the  Department. 

telephone  (202)  219-8881.  (This  is  not 

a  toll-free  number.) 

Vaquero  Farms.  Inc.  Profit  Sharing 
Plan  and  At;ri-8is.  Inc.  Profit  Sharing 
Plan  (the  Plans)  Located  in  Stockton. 
California 

[Application  Nos.  I>-9711  and  D-9712\ 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  ff 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  past  cash  sale  (the 
Sale)  by  the  Plans  of  certain  promissory 
notes  (the  Notes)  to  Vaquero  Farms,  Inc. 
(the  Applicant)  and  Agri-Bis.  Inc..  a 
related  company,  provided  that  the 
following  conditions  were  met  at  the 
lime  of  the  Sale:  (1)  The  sales  price  of 
the  Notes  was  not  less  than  their 
aggregate  fair  market  value  on  the  date 
of  the  Sale;  (2)  the  Sale  was  a  one-time 
transaction  for  cash;  (3)  the  Plans  did 
not  pay  any  fees  or  commissions  in 
coimection  with  the  Sale:  and  (4)  the 
Plans'  independent  fiduciary 
determined  that  the  transaction  was 
appropriate  for  and  in  the  best  interests 
of  the  Plans  and  their  participants  and 
beneficiaries. 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  would  be  effective  as  of  May 
31.  1994.  the  date  of  the  Sale 

Summary  of  Facts  and  Representations 

1.  The  Applicant  operates  a  farming 
enterprise  in  the  San  Joaquin  Valley 
area  of  CaUfomia.  Agri-Bis.  Inc.  is 
related  to  the  Applicant  by  common 
ownership.  The  Plans  are  both  defined 
contribution  plans.  As  of  September  30. 
1992.  the  Vaquero  Farms,  Inc.  Profit 
Sharing  Plan  had  138  participants  and 
total  assets  of  approximately  $4,531,3t>4. 
As  of  J.inuary  31. 1993.  the  Agri-Bis,  Inc. 
Profit  Sharing  Plan  had  41  participants 
and  total  assets  of  approximately 
$2,039,764. 

2.  The  Plans  acquired  their  interests 
in  the  Notes  in  June  of  1989  when  each 
Plan  loaned  $250,000  to  Triad  Pacific 
1987  Investors  (Triad),  a  California 
limited  partnership,  unrelated  to  the 
ApplicanL  The  Notes  are  secured  by 


second  deeds  of  trust  on  industrial 
leased  real  property  located  at  192-252 
West  Larch  Road.  Tracey.  California 
(Drew  Centre)  and  3008  East  Hammer 
Lane.  Stockton,  California  (the 
Pavilion).  The  Applicant  represents 
that,  prior  to  investing  Plan  assets  in 
Triad,  the  Plans'  trustees  conducted  a 
thorough  investigation  of  the  potential 
investment,  including  an  examination  of 
the  properties  and  the  financial 
condition  of  Triad.  According  to  the 
Applicant,  the  investment  was 
consistent  with  the  Plans'  investment 
policies.  The  Applicant  represents  that 
the  Plans  h.^ve  invested  from  time  to 
time  in  other  deeds  of  trust  and  that 
they  learned  of  this  investment 
opportunity  directly  from  the  principals 
of  Triad.  In  accordance  with  the  terms 
of  the  Notes,  the  principal  amount  of  the 
loans  became  due  in  June  of  1993.  The 
principal  amount  plus  accrued  interest 
from  June  1993  remains  unpaid.*  In  July 
of  1993.  the  borrower,  Triad,  filed  a 
voluntary  petition  imder  Chapter  11  of 
the  Bankruptcy  Act.  Union  Bank,  which 
holds  a  first  deed  of  trust  on  the  Drew 
Centre  property  securing  a  promissory 
note  in  the  principal  amount  of 
$3,301,132.  has  filed  a  motion  for  relief 
from  the  automatic  stay  seeking  to 
foreclose  on  its  security  interest  in  the 
Drew  Centre  property.  Appraisals  of  the 
Drew  Centre  property  indicate  a  range  of 
values  beUveen  $2,750,000  and 
$3,900,000.  Centra  Financial,  which 
holds  a  first  deed  of  trust  on  the 
Pavilion  Property  securing  a  promissory- 
note  in  the  amount  of  $3,800,000  has 
also  sought  relief  from  the  automatic 
stay  to  enable  it  to  foreclose  on  its 
security  interest  in  the  Pavilion 
property.  Appraisals  of  the  Pavilion 
property  indicate  a  range  of  values 
between  $2,366,000  and  $3,125,000. 
Consequently,  the  Applicant  represents 
that  the  Plans  are  in  jeopardy  of  losing 
the  security  for  their  loans.  The 
Applicant  also  represents  that  full 
ref)a>Tnent  of  the  loans  is  very  unlikely. 

3.  On  May  31.  1994,  the  Applicant 
purchased  the  Notes  from  the  Plans  for 
their  full  face  value,  plus  interest  at  the 
rate  provided  in  the  Notes,  through  the 
date  of  purchase.'  The  actual  purchase 
price  for  each  of  the  Notes  was 
$269,823.91.  The  Applicant  represents 


"The  Department  notet  that  the  decisions  to 
acquire  and  bold  the  Notes,  and  all  decUions 
regarding  collection  on  the  Notes  when  due.  are 
governed  by  the  flduci&ry  respoiisibinty 
requirements  of  part  4.  subtitle  B.  title  I  of  the  Act. 
In  this  rrgard.  the  Department  is  not  herein 
propo-iing  relief  for  any  violations  of  part  4  which 
may  have  arisen  at  a  result  of  the  acquisition  and 
holding  of  the  Notes. 

'The  Notet  provided  for  interest  at  2V.i 
percentage  points  above  the  prime  lending  ratj- 
(.harged  by  ihe  Bank  of  Amorica. 


that  the  transaction  was  designed  to 
protect  the  Plans'  participants  and 
beneficiaries  from  losses  which  would 
have  resulted  from  the  foreclosure  of 
senior  lienholders  on  the  real  property 
which  secured  the  Plans'  loans  to  Triad. 
The  Applicant  represents  that  it  was 
necessary  to  purchase  the  Notes  from 
the  Plans  prior  to  receiving  an 
individual  exemption  for  the  transaction 
because  foreclosure  was  imminent  and 
the  Notes  would  have  been  worthless  to 
the  Applicants  if  foreclosure  had 
occurred  prior  to  the  purchase  of  the 
Notes. 

4.  Howard  L.  Seligman.  an  attorney 
licensed  to  practice  in  the  State  of 
Cahfomia  and  a  partner  in  the  firm  of 
Seligman  and  Willet.  Inc..  has  agreed  to 
serve  as  an  indejjendent  fiduciary  (the 
Independent  Fiduciary)  in  connection 
with  the  transaction,  the  Independent 
Fiduciary  has  acknowledged  his  status 
as  an  ERISA  fiduciary  and  represents 
that  he  understands  and  accepts  his 
fiduciary  duties,  responsibilities  and 
potential  liabilities.  The  Independent 
Fiduciary  maintains  that  he  has  no  pre- 
existing business  relationship  with  the 
Applicant  or  Agri-Bis.  Inc.  He  also 
represents  that,  prior  to  the  date  the  Sale 
took  place,  he  reviewed  the  appraisals 
of  the  Pavilion  and  Drew  Centre,  the 
documents  related  to  the  outstanding 
security  interests  on  those  properties, 
and  documents  related  to  the  pending 
Chapter  11  proceeding  by  Triad.  Based 
on  his  review  of  these  documents,  the 
Independent  Fiduciary  represents  that 
the  abihty  of  Triad  to  repay  its 
obligation  to  the  Plans  was 
questionable.  The  Independent 
Fiduciary  also  represents  that  the 
piuchase  price  for  the  Notes  exceeded 
the  fair  market  value  of  the  Notes  as  of 
the  date  of  the  Sale.  The  Independent 
Fiduciary  has  determined  that  the 
purchase  of  the  Notes  by  the  Employer    ' 
resulted  in  fully  satisfying  each  of  the 
obligations  owed  by  Triad  to  the  Plans, 
that  the  transaction  was  protective  of 
the  Plans'  participants  and  beneficiaries, 
and  that,  therefore  the  transadion  was 
in  the  best  interests  of  the  Plans' 
participants  and  beneficiaries. 
5.  In  summary,  the  apphcant 
represents  that  the  transaction  meets  the 
statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  the  Plans'  independent  fiduciary 
reviewed  the  terms  and  conditions  of 
the  exemption  and  determined  that  the 
purchase  of  the  Notes  for  full  face  value 
plus  interest  was  in  the  best  interest  of 
the  Plans'  participants  and  beneficiaries; 

(b)  the  Plans  received  a  price  which  was 
not  less  than  the  fair  market  value  of  the 
Notes;  (c)  the  Sale  was  a  one-time  sale 
for  cash;  and  (d)  the  Plans  did  not  pay 
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any  expenses  in  connection  >\.    i  ;ue 
Sale. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  Miller  of  the  Department, 
telephone  (202)  210-8971  (This  is  not 
a  toll  free  number  ) 

General  Information 

Tho  attention  of  interested  persons  is 
d'nH.ted  to  the  following: 

(1)  The  far  t  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
40fi(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prt)hibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(  J  )(b)  of  rhe  act:  nor  does 
it  affect  the  rpquir»'mpnt  of  section 
401(a)  of  tho  Co<i»!  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  Before  an  exemption  may  be 
granted  under  settion  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  tho 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
parti(  ipants  and  benefit  laries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fac  t  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  arc  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington.  DC.  this  27  day  of 
Septeml)er.  1994 
Ivan  Strasfeld, 

Director  of  Exemption  Detenninations. 
Pension  and  Welfare  Benefits  Administration. 
('S  Deparlrrwnt  of  Labor. 
|FR  Doc.  94-24184  Filed  9-29-94;  8  45  ami 
MLUNQ  COM  *H9-at-P 

[Prohibited  Transaction  Exemption  94-69; 
Exemption  Application  No.  0-M79,  et  al.] 

Grant  of  Individual  Exemptions;  Lake 
Dallas  Telephone  Company,  Inc. 
Defined  Benefit  Pension  Plan;  etal. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
fur  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
beien  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate)  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  fof 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31.  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Jiecretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  4U8(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  I'art  2570.  Subpart  B  (55  FR  32836. 


32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Lake  Dallas  Telephone  Company,  Inc. 
Defined  Benefit  Pension  Plan  (Pension 
Plan)  and  Lake  Dallas  Telephone 
Company,  Inc.  401  (k)  Profit  Sharing 
Plan  (P/S  Plan;  collectively,  the  Plans) 
Located  in  Lake  Dallas,  Texas 

{Prohibited  Transaction  Exemption  94-69; 
Exemption  Application  Nos.  D-9679  and  D- 
9680) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(  1  )(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale 
from  the  Plans  of  two  interests  (the 
Interests)  in  a  certain  partnership  to 
Lake  Cities  Land  and  Development,  Inc  , 
an  affiliate  of  the  Plans'  sponsor  and  a 
party  in  interest  with  respect  to  the 
Plans,  provided  that  the  following 
conditions  are  satisfied: 

( 1 )  the  sale  will  be  a  one-time  cash 
transaction; 

(2)  no  commissions  or  fees  will  be 
paid  by  the  Plans  as  a  result  of  the  «;ale; 
and 

(3)  the  sale  price  will  be  the  higher  of: 
a)  the  aggregate  fair  market  value  of  the 
Interests  on  the  dale  of  the  sale;  or  b)  the 
aggregate  investment  cost  of  the 
Interests  to  the  Plans  of  $129.14fi.64. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  dec  ision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
August  9.  1994  al  59  FR  40609/40G11. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number  ) 

Berean  Capital,  Inc.  (Berean)  Located  in 
Chicago,  Illinois 

jProhibited  Transaction  Exemption  94-70: 
Exemption  Application  No.  r>-9r45| 

Exemption 

/.  Transactions 

A.  Effective  June  27.  1994.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  througli 
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(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale. 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  u 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates:  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  sul)section  LA.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  LA.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.' 

B  Effective  June  27,  1994.  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  fb) 
an  affiliate  of  a  person  described  in  (a): 
if: 

(I)  the  plan  is  not  an  E.xcluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
Initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certlfigates  in  which  plans  have 
invested  Is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 


(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.  ^  For  purposes  of  this 
paragraph  B(l){iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  ui  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  June  27, 1994,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act.  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  sliall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  tlie  terms  of  a  binding 
pooling  and  servicing  arrangement,  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issubd  by  the 
trust.  ^ 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 


'  Section  !.A  provldps  no  rfdisf  from  »ect!on.i 
406(a)(1)(E).  406(a)t2)and  407  for  any  pervin 
reruivriag  invecunenl  advice  to  an  Excladcd  Plan 
within  tb«  meaning  of  tection  J(21)(AM>>)  and 
rcjiulalion  29  CFR  2510.3-21(c). 


'  For  purpoees  of  this  rxetnplion.  each  plan 
panicipaiing  in  a  commingled  fund  (such  as  b  twni 
collective  trust  fund  or  in.surance  company  pooled 
separatp  account)  shall  be  considered  to  own  the 
.tame  proportiooate  undivided  interest  in  each  axet 
of  the  commingled  fund  as  its  proportionate  interest 
in  tha  total  a&sels  of  the  conuniiigled  fund  as 
calculated-on  the  most  recent  preceding  valuation 
date  of  the  fund. 

Mn  the  case  of  a  private  plecetnenl  memorandum, 
such  memoranduni  must  contain  sut>staatially  the 
some  Lafotmatioii  that  would  be  disclosed  in  a 
prospectus  if  the  offei  ing  of  the  certificates  we.-e 
made  in  a  rBgistcred  public  ofTeri.-.g  under  the 
Securities  Act  of  1933  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufncieiH  infonuatiun  to  pennil  plan  fiduciaries  to 
aiaki-  iafonned  investment  decisions. 


person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
III.S. 

D.  Effective  June  27. 1994.  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)  (A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary )  with  respect  to  a 
plan  by  virtue  of  providing  serv  ices  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F).  (G).  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F). 
(G).  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  Genera!  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidtjoced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust: 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  4  Poor's 
Corporation  (.S&P's).  Moody's  ln\  estors 
Service.  Inc.  (Moody's).  Duff  &  Phelps 
fric  (D  &  P)  or  Fitch  Investors  .Service. 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  tlie  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
ser\'icer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
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obligations  (or  interests):  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  II.  A  (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933.  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  II.  A  (6)  above. 

///.  Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate  '  means: 

(1)  a  certificate — 

(a)  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  that  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  a  certificate  denominated  as  a  debt 
instrument — 

(a)  that  represents  an  interest  in  a  Real 
Estate  Mortgage  Investment  Conduit 
(REMIC)  within  the  meaning  of  section 
8B0D(a)  of  the  Internal  Revenue  Code  of 
1986:  and 

(b)  that  IS  issued  by  and  is  an 
obligation  of  a  trust: 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  Berean  or  any 
of  its  affiliates  is  either  (i)  the  sole 


underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  ofthis  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust  "  means  an  investment  p>ool. 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  either— 

(a)  secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to.  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
HIT); 

(c)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single- family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
commercial  real  property): 

(d)  obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  III.U); 

(e)  "guaranteed  governmental 
mortgage  pool  certificates."  as  defined 
in29CFR2510.3-101(i)(2): 

(0  fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  ofthis  section  B.(l): 

(2)  property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P's,  Moody's.  D  &  P.  or 


Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  sur*- 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means: 

(1)  Berean: 

(2)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  Berean:  or 

(3)  any  member  of  an  underwriting 
syndicate  or  selling  group  of  which 
Berean  or  a  person  described  in  (2)  is  a 
manager  or  co-manager  with  respect  to 
the  certificates. 

D.  "Sponsor"  means  the  entity  that 
organizes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subser.icers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
behalf  of  the  master  servicer,  services 
loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
agreement. 

G.  "Servicer  "  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

1.  "Insurer"  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obligation  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
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within  the  meaning  of  section  3(16)(B1 
of  the  Act. 

L.  "Restricted  Group"  with  respect  to 
a  class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insurer; 

(3)  the  sponsor; 

(4)  the  trustee; 

(5)  each  servicer: 

(6)  any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-{6)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiliate  of 
that  other  person:  and 

(2)  the  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment:  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  "Forward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 


contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obhgation  to  deliver  certificates  to. 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations: 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  referred 
toin(l); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  "Qualified  Equipment  Note 
Secured  By  A  Lease"  means  an 
equipment  note: 

(a)  which  is  secured  by  equipment 
which  is  leased: 

(b)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(c)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  the  trust  would  have  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(a)  the  trust  holds  a  security  interest 
in  the  lease; 

(b)  the  trust  holds  a  security  interest 
in  the  leased  motor  vehicle;  and 

(c)  the  trust's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  trust's  rights  as  the 
trust  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

V.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  debt  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
August  9.  1994  at  59  FR  40617. 


Effective  Date:  This  exemption  is 
effective  for  transactions  occurring  on  or 
after  June  27, 1994. 

For  Further  biformation  Contact;  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  a^ect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C..  this  27th  day 
of  September  1994. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
VS.  Department  of  Labor 
[FR  Doc  94-24185  Filed  9-29-94;  8:45  am) 
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NATKDNAL  AERONAU"^lCS  ^'iNP 
SPACE  ADM)NlSTRAT'C>fJ 

(Notice  94-07gJ 

SASA  Advisory  Council,  A»fonaut»c« 
Advisory  CommiTtae,  Subcommltte*  on 
Propulsion;  Meeting 

AGENCY:  National  Aeronautica  and 
Space  Administration. 
ACnOH:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  NASA  Advisory  Council, 
Aeronautics  Advisory  Committee. 
Subcommittee  on  Propulsion  meeting. 
DATES:  November  2.  1994.  830  a.m.  to 
5  p.m  ;  and  November  3.  1994.  8.30  a.m. 
to  4  p  m. 

ADORf  SSES:  National  Aeronautics  and 
Space  Administration.  Lewis  Research 
Center.  Room  215.  Administration 
Building.  21000  Brookpark  Road. 
Cleveland.  OH  44135. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Calvin  L.  Ball.  National  Aeronautics 
and  Space  Administration.  Lewis 
Research  Center.  21000  Brookpark  Road. 
Cleveland.  OH  44135,  216/433-3397. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
— NASA  Aeronautics  Program  Overview 
— NASA  Aeropropulsion  Program 

Overview  and  Status 
— New  Initiatives 
— Metrics 
— National  Laboratory  Review 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommo<late  the 
scheduling  priorities  uf  the  key 
part ici pants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated  Septembar  2tl.  1994. 
Timothy  M.  Sullivan. 

A<h-isory  Committee  Management  Officer 
jFRDot   94-241«7  Piled  9-2<»-94.  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

(OoclM*  No.  50-277) 

Philadelphia  Electric  Company,  et  al.; 
Peach  Bottom  Atomic  Power  Station 
Unit  2;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  US.  Nuclear  Regulatory 
Commissicm  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
the  Phibdelphifa  Elertric  Company,  et 


dl.  (the  licensees)  for  the  Peach  Bottom 
Atomic  Power  Station  (PBAPS).  Unit  2. 
located  In  York  County,  Pennsylvania. 

Enviramnental  AssesiBTMfnl 

Identification  of  Proposed  ALtion 

The  proposed  action  would  grant  an 
exemption  from  10  CFR  Part  50. 
Appendix  ).  Section  ni.D.l  (a).  Section 
lIl.D.l  (a)  requires  a  set  of  three  Type  A 
tests  (i.e..  Containment  Integrated  Leak 
Rate  Test  (CILRT))  to  be  performed  at 
approximately  equal  intervals  during 
each  10-year  service  period  and 
specifies  that  the  third  test  of  each  set 
shall  be  conducted  when  the  plant  is 
shut  down  for  the  performance  of  the 
10-year  inservice  inspection  (ISI).  The 
request  involves  a  onetime  schedular 
exemption  from  the  requirements  of 
Section  in.D.l.(a)  that  would  extend  the 
PBAPS.  Unit  2  Typ)e  A  service  period 
and  allow  the  three  Type  A  iests  in  the 
current  service  period  to  be  performed 
at  intervals  that  are  nut  approximately 
equal.  Hence,  this  one-time  exemption 
would  allow  the  third.  Unit  2.  Tvpe  A 
test  to  be  performed  during  refueling 
outage  11,  scheduled  to  begin  in 
September  1996.  approximately  66 
months  after  the  last  Unit  2  test,  thereby 
coinciding  with  the  10-year  plant  ISI 
refueling  outage. 

The  prop>osed  action  is  in  accordance 
with  the  licensee's  application  dated 
May  13,  1994 

Need  for  the  Proposed  Action  '■ 

The  proposed  action  is  required  in 
order  to  allow  the  third  Type  A  test  to 
be  performed  during  the  eleventh  Unit 
2  refueling  outage  scheduled  to  begin  in 
September  1996.  concurrent  with  the 
10-year  plant  inservice  inspections. 
Without  the  exemption,  the  licensee 
would  be  required  to  perform  a  Tvpe  A 
test  during  both  refueling  outage  10, 
scheduled  to  begin  in  September  1994 
and  refueling  outage  11.  Performing  the 
Type  A  test  during  two  consecutive 
refueling  outages  would  result  in 
Increased  personnel  radiation  exposure 
and  increased  cost  to  the  licensee.  With 
the  exemption,  the  third  Type  A  test 
would  be  performed  during  the  eleventh 
Unit  2  refueling  outage  which  would 
thus  align  the  start  of  the  third  1 0  CFR 
Part  50.  Appendix  J.  10-year  service 
period  with  the  start  of  the  third  10- year 
ISI  period. 

Environmental  Impact  of  the  Proposed 
Action 

The  Commission  has  complet€?d  the 
evaluation  to  the  action  and  concludes 
that  this  action  would  not  significantly 
increase  the  probability  or  amount  of 
expected  primar\-  containment  leakage. 


The  performance  history  of  Type  A  leak 
tests  at  PBAPS.  Unit  2.  demonstrates 
adequate  margin  to  acceptable  leak  rate 
limits.  No  time-based  failure 
mechanisms  were  identified  that  would 
significantly  increase  expected  leak 
rates  over  the  proposed  extended 
interval.  The  one  historical  Type  A  test 
failure  at  PBAPS,  Unit  2,  in  June  1985, 
was  determined  to  be  an  activity-related 
failure  which  would  not  be  related  to  an 
extended  test  interval.  Thus  radiological 
release  rates  will  not  differ  from  those 
determined  previously  and  would  not 
be  expected  to  result  in  undetectable 
leak  rates  in  excess  of  the  values 
established  by  10  CFR  Part  50, 
Appendix  J. 

Consequently,  the  probability  of 
accidents  would  not  be  increased,  nor 
would  the  post-accident  radiological 
releases  be  greater  than  previously 
determined.  The  proposed  action  does 
not  otherwise  affect  radiological  plant 
effluents  or  increase  occupational 
radiation  exposures.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Actjon 

Since  the  Commission  concluded  that 
there  are  no  significant  envirorunental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated.  The  principal 
alternative  to  the  action  would  be  to 
deny  the  request.  Such  action  would  not 
reduce  environmental  impacts  of  plant 
operation  and  would  result  in  increased 
radiation  exposure  to  plant  personneL 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  dated 
April  1973. 

Agencies  and  Pei^ons  Consultad 

The  staff  consulted  with  the 
Commonwealth  of  Pennsylvania 
regarding  the  environmental  impact  of 
the  proposed  action.  The  state  official 
had  no  comments. 


Federal  Register  /  Vol.  59,  No.   189  /  Friday,  September  30,  1994    '  Notices 


50019 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statpment  for  the  proposed  action. 

For  further  details  with  resj)ect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  May  13,  1994.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gebnan  Building.  2120  L  Street, 
NW.,  Washington.  EX:  20555.  and  at  the 
local  pubUc  document  room  located  at 
the  Government  Publications  Section, 
State  Library  of  Peimsylvania.  (Regional 
Depository)  Education  Building,  Walnut 
Street  and  Commonwealth  Avenue.  Box 
1601,  Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Mar>'land.  this  26th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Mohan  C  ThadanL 
Acting  Director.  Project  Directorate  1-2, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

(PR  Eloc  94-24210  Filed  9-29-94:  8;45  am) 

BILUNO  CO0€  rSKV-OI-M 

Pocket  Nos.  50-352/50-353] 

Philadelphia  Electric  Company; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85  issued  to  Philadelphia 
Electric  Company  (the  licensee)  for 
operation  of  the  Limerick  Generating 
Station,  Units  1  and  2,  located  in 
Montgomery  County,  Pennsylvania. 

The  proposed  amendment  would 
extend  the  snubber  functional  testing 
interval  from  18-months  {+/  -  25%)  to 
24  months  (-♦•/-  25%).  and  to  increase 
the  sample  plan  size  from  10%  to 
13.3%. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 


facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  irom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
2uialysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  Technical  Specifications 
fTS)  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  TS  changes  do  not  require 
any  modifications  to  plant  systems,  snubbers. 
or  other  plant  equipment.  The  snubber  will 
continue  to  function  as  designed  to  mitigate 
the  effects  of  earthquakes  and  other  dynamic 
transients  (e.g..  main  turbine  trip).  Extending 
the  snubber  functional  testing  interval  trom 
18  months  to  24  months  ([greater  than  or 
equal  to)  25%)  and  increasing  the  initial 
sample  size  from  10%  to  13.3%.  as  proposed, 
will  continue  to  maintain  the  same  test  scope 
ratio  as  that  which  currently  exists  (i.e.  1.5 
yT./interval  [at]  10%  snubbers/ interval  and  2 
yr./interval  jat]  13.3%  snubbers/interval 
results  in  approximately  100%  of  all 
snubbers  of  a  given  type  being  tested  within 
15  years).  The  proposed  TS  change  will  only 
affect  the  interval  between  functional  tests 
and  the  initial  sample  size  population.  As 
previously  stated.  LGS  currently  uses  the 
10%  plan  for  comp>ensating  struts  only,  and 
since  there  are  less  than  10  struts  per  Unit, 
this  prof)osed  change  will  have  a  negligible 
impact  on  the  number  of  struts  in  the  initial 
sample  size  to  be  tested  during  a  particular 
interval  (i.e.,  each  refueling  outage).  All 
systems  and  equipment  iraptortant  to  safety 
that  rely  on  snubbers  will  continue  to 
function  as  designed. 

Therefore,  the  proposed  TS  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  propjosed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  TS  changes  do  not  involve 
any  physical  changes  to  plant  systems  or 
equipment.  The  snubbers  will  continue  to 
function  as  designed  to  mitigate  the  effects  of 
earthquakes  and  other  dynamic  transients 
(e.g.,  main  turbine  trip).  Snubbers  are  not 
accident  initiators,  and  function  to  mitigate 
the  effects  of  an  accident.  The  snubbers  will 
continue  to  protect  piping  and  equipment 
during  dynamic  events.  Extending  the 
snubber  functional  testing  interval  from  18 
months  to  24  months  ((greater  than  or  equal 
to]  25%)  and  increasing  the  initial  sample 
size  from  10%  to  13.3%,  as  propnased,  will 
continue  to  maintain  the  same  test  scop>e 
ratio  as  that  which  currently  exists  in  the  TS. 
The  proposed  TS  changes  will  continue  to 
ensure  that  approximately  100%  of  the 
snubbers  of  a  given  type  are  tested  within  a 
15-year  period. 


Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proptosed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  bases  for  the  TS  require  that  all 
snubbers  whose  failure  could  have  an 
adverse  effect  on  any  safety-related  systems, 
be  operable.  This  ensures  that  the  structural 
integrity  of  the  reactor  coolant  system  and 
other  safety-related  systems  are  maintained 
during  and  following  a  seismic  or  other  event 
initiating  dynamic  loads.  The  bases  also 
discuss  clarification  and  grouping  of  the 
general  snubber  population,  snubber  listing 
requirements,  visual  insp>ection  frequency, 
and  visual  acceptance  criteria.  The  proposed 
TS  changes  will  provide  for  the  same 
confidence  level  as  that  which  currently 
exists  in  TS  for  determini.ig  snubber 
operability.  The  proposed  TS  changes  will 
continue  to  maintain  the  same  test  scope 
ratio  as  that  currently  provided  in  the  TS. 
The  10%  plan  is  used  at  LGS  for 
comp>ensating  struts  only,  and  increasing 
initial  sample  size  to  13.3%,  as  prop>osed, 
will  have  a  negligible  effect  on  the  number 
of  struts  functionally  tested  during  each 
interval.  No  other  aspects  of  the  bases 
associated  with  snubber  surveillance  will  be 
affected  by  these  proposed  TS  changes. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  TTierefore.  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  vrill  not 
issue  the  amendment  until  the 
expiration  of  the  30-dey  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  wall  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 
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Written  comments  may  be  submitted 
by  mail  to  th«  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike.  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  v«mtten 
comments  re<eived  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW.. 
Washinc.on.  DC  20555. 

The  nling  of  requests  for  hearing  and 
petitions  for  leave  to  interNene  is 
discussed  below. 

By  October  31,  1994,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  fur 
Domestic  Lacensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celm<in 
Building,  2120  L  Street,  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Pottstown  Public  Library.  5U0  High 
Street.  Pottstown.  Pennsylvania  19464. 
If  a  request  for  a  hearing  or  pelition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition,  and  the  Secretary  or  the 
designated  Atomic  Safety  ajid  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  prmeediiig,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (21  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 


the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  In  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
pelition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  apphcanl  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 


and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  v^th 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  dehvered  to  the  Commission's  Pubfic 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  jjetitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-€700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Mohan  C.  Thadani 
(Acting):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555'.  and  to  J.W.  Durham,  Sr.  V.P. 
and  General  Counsel,  Philadelphia 
Electric  Company.  2301  Maiket  Street. 
Philadelphia.  Pennsylvania  19101. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  [>etitions. 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  16.  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  Pottstown  Public  Library. 
500  High  Street,  Pottstown, 
Pennsylvania  19464. 

Dated  at  Rockville.  Maryland,  this  26lb  day 
of  .September  1994. 


For  the  Nuclear  Regulatory  Commission. 
Frank  Rinaldi, 

Projpct  Manager.  Project  Directorate  1-2. 
Djvision  of  Reactor  Projects — ////.  Office  of 
\'urlear  Reactor  Regulation. 
jFR  Doc.  94-24211  Filed  9-29-94:  8:45  am] 
BILLINO  CODE  T5»0-01-«« 

[Docket  Nos.  50-236  and  50-333] 

Power  Auttiortty  of  ttie  State  of  New 
York;  Consideration  cf  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Signiftcant 
Hazards  Consideration  Detenmlnatton, 
and  Opportunity  for  a  Hearing 

lue  U.S.  Nucluar  Keguiatorv' 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  Nos.  DRI'- 
64  and  DPR-59.  issued  to  the  Power 
Authority  of  the  State  of  New  York  (the 
licensee),  for  oj>eration  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  3 
(Indian  Point  3)  located  in  Westchester 
County,  New  York,  and  the  )ames  A. 
FitzPatrick  Nuclear  Power  Plant 
(FitzPatrick)  located  in  Oswego  County. 
New  York,  respectively. 

The  proposed  amendments  would 
revise  Section  6.0  (Administrative 
Controls)  of  the  Technical 
Specifications  of  both  facilities  to 
reflect,  in  piart,  licensee  management 
changes.  Specifically,  the  title  of 
Executive  Vice  President — Nuclear 
Generation  is  being  changed  to 
Executive  Vice  President  and  Chief 
Nuclear  Officer  and  a  new  position. 
Vice  President  Regulatory  Affairs  and 
Special  Projects,  which  will  report  to 
the  Executive  Vice  President  and  Chief 
Nuclear  Officer,  is  being  established.  In 
addition,  the  list  of  Safety  Review 
Committee  (SRQ  members  is  being 
deleted  and  replaced  vrilh  a  description 
of  SRC  membership  requirements, 
including  individual  qualifications. 
Each  SRC  member,  including  the 
alternates,  will  have  to  be  approved  by 
the  Executive  Vice  President  and  Chief 
Nuclear  Officer. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  ComjTiission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facilities  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
prfjbability  or  consequences  of  an 


accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Operation  of  the  FitzPatrick  and  Indian 
Point  3  nuclear  power  plants  in  accordance 
with  the  proposed  amendment[sj  would  not 
involve  a  significant  hazards  consideralion  as 
defined  in  10  CFR  50.92,  since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  change 
is  purely  administrative  and  does  not  involve 
plant  equipment  or  operating  parameters. 
There  is  no  change  to  any  accident  analysis 
assumptions  or  other  conditions  which  could 
effect  previously  evaluated  accidents.  The 
proposed  change  will  not  decrea.<»e  the 
effeaiveness  of  the  organization's  ability  to 
respond  to  a  design  basis  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated.  Since  the  proposed 
change  is  administrati\'e  in  nature  and  does 
not  involve  hardware  design  or  operation,  it 
cannot  create  the  p>ossibility  of  a  new  or 
different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety.  The  authority  and 
responsibilities  of  the  Resident  Managers  and 
the  Executive  Vice  President  and  Chief 
Nuclear  OfGcer  with  respect  to  the  safe 
operation  and  maintenance  of  the  FitzPatrick 
and  Indian  Point  3  nuclear  plant  are  not 
being  reduced  or  otherwise  changed. 

The  proposed  changes  do  not  reduce  the 
effectiveness  of  the  SRC  as  an  oversight 
committee. 

The  NRC  staff  has  reviewed  the 
licensee's  analj'sis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Tlierefore,  the  NRC  staff 
proposes  to  determine  the  amendment 
request  involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
v\ithin  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
e.xpiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facilities,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 


amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  TT:^ 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville 
Marj'land.  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
GeLiian  Building,  2120  L  Street.  N\V.. 
Washineton,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  31.  1994.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  fVactice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  shotdd 
consuh  a  current  copy  of  10  CFT?  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  mv.. 
Washington.  DC  20555  and  at  the  local 
public  document  rooms  located  at  the 
White  Plains  Public  Library-,  100 
Martine  Avenue,  White  Plains,  New 
York  10601  and  the  Penfield  Library. 
State  University  of  New  York,  Oswego. 
New  York  13126.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  tlie 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 
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As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
•should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  ba 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  In  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  t>e  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  The 
petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
which  must  be  one  which,  if  proven, 
would  entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  grunting  leave  to 


intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N\V.,  Washington,  EX: 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  24&- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Michael ).  Case: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  Mr.  Charles  M.  Pratt,  10 
Columbus  Circle,  New  York,  New  York 
10019,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  p>etition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

For  furtber  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  September  16,  1994, 


which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Str«et.  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  rooms 
located  at  the  White  Plains  Public 
Library,  100  Martine  Avenue,  White 
Plains,  New  York  10601  and  the 
Penfield  Library,  State  University  of 
New  York,  Oswego,  New  York  13126. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Michael  ].  Case, 

Acting  Director,  Project  Directorate  1-1. 
Division  of  Reactor  Projects — ////,  O^jce  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-24212  Filed  9-29-94;  8:45  am) 
BtLUNO  CODE  7590-01-M 

[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-a7 
and  NPF-89,  for  Comanche  Peak  Steam 
Electric  Station  (CPSES),  Units  1  and  2, 
located  in  Somervell  County,  Texas, 
operated  by  Texas  Utilities  Electric 
Company  (the  licensee). 

The  proposed  amendment  would 
change  the  technical  specifications  to 
review  the  18-month  surveillance 
requirements  for  certain  emergency  core 
cooling  system,  containment  system, 
and  plant  systems  to  eliminate  the 
restriction  that  these  surveillances  be 
performed  during  shutdown  or  during 
the  refueling  mode  or  cold  shutdown. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  tlie  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
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50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
.  hazards  consideration,  which  is 
presented  below: 

1.  The  pn3pos«d  changes  do  not  icvoK'c  a 
significaiU  increase  in  the  probability  or 
consequences  of  an  accideni  previously 
ei-aiuatBd. 

These  proposed  technical  specification 
chaugo*  delete  the  restrictious  that  oaly  tests 
which  are  performed  "during  shutdown"  or 
"during  REFLfEUNG  MODE  or  COLD 
SiiUTDOWN"  be  osed  to  comply  with 
certain  surveilJEnce  requirements.  The  tests 
of  concern  are  equally  v«lid  whether  they  are 
perfonoMd  during  shutdown  or  if  thej:  are 
performed  entirely  or  in  part  at  povcer. 
"Testing  at  power"  was  never  prohibited  by 
the  technical  specifications  although,  for 
these  survejllflnces,  "testing  while 
shutdown"  was  required  The  testing  which 
is  p-jriormwd  at  power  is  reN-iew»y1  to  ensure 
tba?  the  proper  prerequisites  are  p  tiiblL^ed. 
including  the  propei  unit  mode  of  operation 
and  the  proper  circuit  biocks.  Significant 
portjoas  of  the  testing;  needed  to  comply  wilii 
these  surveillance  requireioeQts.  and  in  some 
cases  the  entire  test,  are  already  performed 
while  at  pcnv-eras  part  of  the  test  ppocodures 
which  are  useii  to  comply  with  otbeir 
surveiliaoce  nbquirements  such  as  the  Slave 
Relay  Testing.  In  generbL  removing  the 
"during  shutdown"  and  "during  REFUELING 
MODE  or  COU3  SHUTDOWN"  restrictions 
from  these  surveillance  requirements  will 
etmunste  the  need  to  rpperfc»rm,  while 
shutdoam.  those  portions  of  the  testing 
which  are  already  routinely  performed  aX 
power.  Deleting  such  "retesa"  requirements 
does  not  reduce  safety,  cannot  increase  the 
probability  or  coci>iiqueaces  of  an  accident 
previousH'  evaluatad.  and  is  more  likely  to 
reduce  the  probability  of  a  transient  by 
eliminating  duplica'i'.e  testing. 

in  the  hitare,  it  is  possible  that  TU  Electric 
may  choose  to  f)erform  additional  portiotisof 
these  tests  et  power.  Since  these  portions  are 
not  being  periormed  at  power  now.  the  net 
effect  is  not  the  del«tioD  of  a  retest  hut  a 
ciiange  to  the  rt-quired  conditions  for  that 
port  Inn  of  Xhe  test.  Such  a  chan)^  would 
require  a  change  in  the  test  procedure  and 
would  only  be  allowed  if  techaicallv  and 
operationally  acceptable  and  if  the  change 
did  not  constitute  an  unreviewed  safety 
question  per  10  CFT<  50.5^.  These  controls 
are  odequatT"  tp  ptisure  that  any  futirre 
changes  in  the  test  procedures  as  a  result  of 
these  proposM^  technical  specificatioa 
chances  «ili  not  lavoive  a  significant 
inc  rtai«<  ii.  the  probability  or  consequences 
of  an  accident  preiiuusly  evaluated. 

Z.  Tlu:  proposed  (iianges  do  not  create  the 
possUtility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
accident. 

The«1rm»nalion  of  the  requiremetrt  to 
"retest"  ciFouits  or  ecfuiptnent  which  m* 
already  le«ted  b(  power  caunot  create  any 
faihire  rrKxtes  »rhtch  oould  result  m  a  r»**  or 
diffemnt  kimi  of  acctdenl  Tiw  coatrols 
whit  h  praseotly  eiist  on  revisioac  to 
procedures  and  on  testing  will  easure  tluil 
any  revisions  to  test  procedures  which  allow 
testing  WbirJi  is  now  performed  while 


shutdown  to  be  performed  while  operating, 
are  technically  and  operationally  acceptable 
and  will  not  resuh  in  an  unreviewed  safety 
question  and  as  such  will  not  create  the 
{XMsSsUity  of  a  new  or  different  kind  of 
accident  frona  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  iK>t  involve  a 
significant  reduclioo  in  the  margin  of  safety. 

The  "during  *hutdown"  or  "during  the 
REFUELING  MODE  or  COLD  SHLTDOVVN"' 
restriction  on  these  surveillance 
requirements  was  iirtended  to  provide  a 
margin  of  safety  by  avoiding  unnecessary 
unit  transients  and  by  avoklir.g  ptacing  the 
unit  in  B^i  unanalyzed  condition.  This 
intention  seems  reasonable  t>ased  on  the 
knovviedge  that  portions  of  the  testing  should 
not  he  perfcHToed  at  pov^-er  and  that  doing  the 
entire  surv'tiiiance  test  while  shutdoM-n 
should  not  have  an  adverse  impact  The 
proposed  changes  do  not  affect  system 
performance  or  acceptance  limits.  Because  a 
large  portion  of  the  testing,  and  in  some  cases 
the  entire  test,  would  be  performed  at  power 
as  a  result  of  other  requirements  or 
expectations,  the  proposed  technical 
specification  changes  eliminate  dupltc^ive 
testing  and,  as  such,  will  not  reduce  die 
margin  o!  safety. 

The  imp>act  of  revising  exisring  test 
procedures,  as  a  result  of  this  technk^ 
specification  change,  to  allow  additional 
testing  to  be  performed  at  power,  would  be 
prop)erl>-  addressed  in  the  reviews  pterformed 
as  part  of  the  procedure  changes,  indudrng 
the  required  10  CFR  50.59  re\'»ew,  and  when 
considered  along  with  the  redtiction  in 
shutdown  ri»k  that  could  result  from  such 
changes,  it  is  oonciuded  that  such  procedure 
changes  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfiod.  TTierefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  puWic 
comnif^ts  on  this  proposed 
detfTTTiination  Any  comni«its  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  wiH  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  shouW  drcumstances  change 
during  the  rratice  penod  such  that 
failure  to  act  in  a  timely  way  wouW 
result,  for  example,  in  derating  <k 
shutdown  of  the  facility,  the 
Commission  may  isstie  the  license 
amendmetit  before  the  expiration  of  the 
30-dBy  notice  period,  provided  that  its 
final  determination  is  that  the 
amendnrent  involves  no  significant 
hazards  oonsrderation.  The  final 
determination  vnW  consider  all  puHic 


and  State  commeiUs  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The  ^ 

Commission  expects  that  the  need  to 
take  this  action  will  occur  ver>' 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Informatitm  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  \Miite  Flint  North, 
11545  Rockville  Pike,  Rockvine 
Marvland,  from  7:30  a.m.  to  4:15  p  m 
Federal  workdays  Copies  of  *\Tit1en 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street.  NW., 
Washingtofi,  DC  20555. 

The  filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  ijeiow. 

By  OcAdbei  31.  1994.  the  licensee  may 
file  a  request  iar  a  hearing  viith  respect 
to  issuance  of  the  amendmeDt  to  the 
subject  facility  operating  hcense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
vi^sfaes  to  participate  as  a  party  in  tlie 
proceeding  must  file  a  written  request 
for  a  bearmg  and  a  petition  ior  leave  to 
intervene.  Rftquests  for  a  hearing  atxi  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interestad  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Coaamissioa's 
Public  Document  Rocmsl.  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
University  of  Texas  at  Arlington  Library. 
Govenunent  Publications/Maps.  702 
College,  P.O.  Box  19497,  Arlington, 
Texas  76019.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Siaiety  and 
Licensing  Board  Panel,  will  nlle  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensii^  Board  will  issue  a 
iKJtice  of  hearing  or  an  appropriate 
order.  As  requested  by  It)  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  sel 
forth  with  partTcuiaiity  the  interest  of 
the  {>etitioner  in  the  proceeding,  and 
how  that  interr^  may  be  affecrted  by  the 
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results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
;  with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  re<iuesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
p>etition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  fist  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of' 
the  alleged  facts  or  expert  opnion 
whi(  h  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 


11  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration.the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  N\V.,  Washington.  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  j)etitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  William  D.  Beckner, 
Director.  Project  Directorate  IV-1: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  George  L.  Edgar.  Esq..  Newman 
and  Holtzinger.  1615  L  Street.  NW.. 
Suite  1000,  Washington.  DC.  20336. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  19,  1994. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 


Street.  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  the  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps.  702  College.  P.O. 
Box  19497.  Arlington.  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  A.  Bergman. 
Project  Manager,  Project  Directorate  FV-l. 
Division  of  Reactor  Projects— Ill/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(PR  Doc.  94-24207  Filed  9-2»-94;  8:45  amj 
BiLUNO  COOC  7SM-01-M 

[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  Electric  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-87 
and  NPF-89.  for  the  Comanche  Peak 
Steam  Electric  Station  (CPSES).  Units  1 
and  2.  located  in  Somervell  County. 
Texas,  operated  by  Texas  Utilities 
Electric  Company  (the  Ucensee). 

The  proposed  amendment  would 
change  the  technical  specifications  to 
allow  a  one-time  extension  of 
emergency  diesel  generator  and  related 
sur\eillance  testing  from  18  to  24 
months.  These  changes  apply  to  Unit  2 
only 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  projjosed  changes  do  not  involve  a 
signincant  increase  in  the  protiability  or 
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consequences  of  an  accident  previously 
evaluated. 

These  are  a  one-time  extensions.  The 
prof)osed  changes  only  extend  the 
surveillance  test  intervals  and  do  not  alter 
the  function  or  operation  of  the  equipment 
and  are  consistent  with  the  philosophy  of 
Generic  Letter  (GL)  91-04.  The  surveillances 
relate  to  mitigation  features  and  have  no 
impact  on  probability  of  an  accident.  The 
only  impact  on  consequences  would  result 
from  the  comf>onent  or  system  reliability. 
The  reliability  of  the  affected  systems  and 
components  is  not  being  affected  since  the 
same  testing  will  be  jserformed  but  with  a 
one-time  extended  test  interval. 

Many  features  are  tested  more  frequently 
by  other  surveillances  and  the  ESF 
[emergency  safety  features]  actuation 
surveillances  (response  time  tests)  have 
historically  been  successful,  therefore,  any 
increase  in  probability  or  consequences  of  a 
previously  evaluated  accident  would  be 
insignificant. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
accident 

These  are  one-time  extensions.  No  new 
accident  scenarios  are  being  introduced 
because  neither  the  testing  nor  the 
methodology  itself  are  been  affected.  Only 
the  interval  between  testing  is  being  changed 
consistent  with  the  intent  of  GL  91-04. 

3.  The  prop>osed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

These  are  one-time  extensions.  Margin  of 
safety  is  not  significantly  affected  because  no 
test  hinctions  are  being  omitted  and  many 
attributes  of  the  systems  will  continue  to  be 
verified  in  other  surveillance  tests.  The 
increased  time  between  surveillances,  which 
could  result  in  a  slight  decrease  in  assumed 
equipment  reliability,  is  mitigated  by  the 
facts  that  many  features  are  tested  more 
frequently  by  other  surveillances  and  by  the 
relatively  short  duration  of  the  extension.  In 
addition,  minimizing  train  outages  during 
refueling  outages  and  using  demonstrated 
test  procedures  reduces  the  risk  of  events 
occurring  during  the  outage  and  improves 
safety.  Overall,  t)ecause  the  potential  impact 
on  equipment  reliability  is  small  and  because 
of  the  reduced  shutdown  risks,  this  license 
amendment  request  does  not  involve  a 
significant  reduction  in  margin  of  safety  but 
potentially  increases  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  dale  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  {unendment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  TTie 
commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  FUnt  North, 
11545  Rockville  Pike.  Rockville 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building.  2120  L  Street,  NW., 
Washington,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  31.  1994,  the  licensee  may 
file  a  request  for  a  hearing  vfith  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afTected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  vmtten  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  vdth  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  702 
College.  P.O.  Box  19497.  Arlington. 
Texas  76019.  If  a  request  for  a  hearing 
or  jyetition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 


Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  th& 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  faftors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  pyetition  to  intervene  which  must 
include  a  Ust  of  the  contentions  which 
are  sought  to  be  btigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  pro\ide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within. the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
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relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

[)arties  to  the  proceedmg,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commi>>sion  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commissinn  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  huznrds  consideration .  any 
hearing  held  would  lake  p!«c^  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  ('.ommission.  U.S. 
Nuclear  Regutatorv  Commission. 
Washington,  DC  20555,  Attention: 
Docketmg  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Celman  Building, 
2120  L  Street.  NW  .  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filrd  dunng  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-{B00)  248- 
5100  (in  Missouri  l-<«00)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  William  D.  Beckner. 
Director,  Project  Directorate  IV-li 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubhcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  OfBce  of  the  General 
Counsel.  US.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
and  to  G«orge  L  Edgar.  Esq..  Newman 
and  Hultzinger.  1615  L  Street.  NW  . 
Suite  1000.  Washington.  D  C  20336. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  heanr>g  wiU  not  be  entertainetl 


absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  sp)ecified  in  10 
CFR  2.714(aMlKiHv)  and  2.714(d). 

For  further  details  wtth  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  19,  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW..  Washington.  DC  20555  and 
at  the  local  public  document  room 
located  at  the  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps.  702  College,  P.O. 
Box  19497,  Arlington.  Texas  76019. 

Dated  at  Rockville,  Mar>'land,  this  26th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission 
Thomas  A.  Bergman, 
Protect  Manager .  Profect  Directomte  TV-t, 
Divtsicn  of  Reaaor  Pro/ecLt—lll/lV.  Offia  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  94-24208  Filed  9-29-94,  845  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No  34-34718;  File  No.  SR-BSE- 
94-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange,  Inc.  Relating  to  Specialist 
Concentration 

September  26.  1994. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
(•'Act ").»  and  Rule  19b-4  thereunder.* 
notice  is  hereby  given  that  on  August 
30.  1994.  the  B<«ston  Stock  Exchange, 
Inc.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self- regulatory 
organization.  The  Commission  is 
granting  accelerated  approval  and  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  Interested  persons. 

I.  Self-Rpgulatory  Organization's 
Statement  uf  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  obtain 
accelerated  effectiveness  as  to  a  one- 


year  extension  of  the  Specialist 
Concentration  Policy  pilot  program.' 
This  will  continue  to  permit  the 
Exchange's  Executive  Committee  to 
review  proposed  combinations  that,  in 
the  Elxchange's  view,  may  lead  to  undue 
concentration  within  the  specialist 
community.  The  Exchange  therefore 
requests  the  Commission  to  find  good 
cause,  pu.'suanf  to  Section  19fb)(2)  of 
the  Act,  for  approving  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 
Accelerated  approval  is  hereby  granted 
for  the  reasons  stated  below. 

11.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rale  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1   Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  concentration 
policy  pilot  program,  which  establishes 
certain  standards  based  on  Consolidated 
Tape  Association  ("CTA")  ranking*  of 
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"  On  FBbruary  7.  1990.  the  Commiuion  approved, 
on  a  fix-month  pilot  baaii  ending;  August  7,  1990. 
•  prop(M*d  rul«  changa  by  tb«  BSE  lo  satflhlish 
procsdiiras  for  riTiswing  propoaad  combtnation* 
amanf;  tpackaliat  units  on  the  ExcfaanKC.  See 
SACuntia*  Exchanga  Ad  Retwua  No.  27684 
(Fabnia.Tr  7.  19001.  55  FR  5527  (approving  Fit*  No. 
SR-BSE-89-05).  The  Commission  Utar  approved 
the  rerMwal  of  the  pilot  program  for  additional  onp- 
year  period*  ending  Anguat  1.  1991,  Auguat  13. 
1992.  Anguat  13.  1993.  and  Augual  13.  1^94.  See 
Securitiea  Exchange  Act  Release  Nos.  28327 
(August  10.  1990).  5S  FR  33794  (File  No  SR-BSE- 
90-111:  29Ml(Aug«st  13.  1091).  56  FR  41380  (Tile 
No.  SR-BS&-91-06);  31037  (August  13.  1992).  57 
FR  37854  (File  No.  SR-BSE-92-08):  and  32753 
(August  16.  1993).  5«  FR  44707  (File  No.SR-BSE- 
93-15). 

•  In  March  1973.  the  CTTA  was  formed  and  the 
consoUdatad  tape  waa  eatabUshad  to  diaaaminata 
last  tale  traiuaction  iniocmalion  for  tradea  executed 
on  any  of  the  participant  exchanges  or  Ituough  ttte 
National  Asaociation  of  Securities  Dealer* 
Automated  Quotation  ("NASDACT)  srstera  The 
current  CTA  participants  include  the  New  York 
Stocli  Exchange  ("NYSE  ').  American  Stock 
Exchange  ("Amex").  Chicago  Stock  Exchao^ 
(CHX").  Philadelphia  Slock  Exchange  (TWx"), 
Pacific  Stock  Exchange  ("PSr).  BSE,  Chicago 
Board  Options  Exdiange  ( "CBCK").  Ciacinnatt 
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specialist  stocks  for  reviewing  certain 
proposed  mergers,  acquisitions  and 
other  combinations  between  or  among 
specialist  units.  The  proposed  policy 
would  authorize  the  Executive 
Committee  of  the  Board  of  Governors  to 
review  proposed  combinations  that,  in 
the  Exchange's  view,  may  lead  to  undue 
concentration  within  the  specialist 
community. 

The  Executive  Committee  will  review 
any  arrangement  where  previously 
separate  specialist  organizations  would 
be  operating  under  common  control  and 
would  comprise: 

(a)  15%  or  more  of  the  100  most 
actively  traded  CTA  stocks;  or, 

(b)  15%  or  more  of  the  second  100 
most  actively  traded  CTA  stocks;  or, 

(c)  20%  or  more  of  the  third  100  most 
actively  traded  CTA  stocks;  or, 

(d)  15%  or  more  of  all  the  CTA  stocks 
eligible  for  trading  on  the  BSE  where  the 
Free  List  contains  fewer  than  100 
issues.' 

The  Executive  Committee  shall 
approve  or  disapprove  the  proposed 
combination  based  on  its  assessment  of 
the  following  considerations: 

(a)  Specialist  performance  and  market 
quality  in  the  stocks  subjects  to  the 
proposed  combination; 

(b)  The  effects  of  proposed 
combination  in  terms  of  the  following 
criteria: 

(i)  Strengthening  the  capital  base  of  the 
resulting  sp>ecialist  organization: 

(ii)  Minimizing  both  the  potential  for 
financial  bilure  and  the  negative 
consequences  of  any  such  failure  on  the 
speciahst  system  as  a  whole;  and 

(iil)  Maintaining  or  increasing  operational 
efficiencies; 

(c)  Commitment  to  the  Exchange 
market,  focusing  on  whether  the 
constituent  specialist  organizations 
engage  in  business  activities  that  might 
detract  from  the  resulting  specialist 
organization's  willingness  or  ability  to 
act  to  strengthen  the  Exchange  agency/ 
auction  market  and  its  competitiveness 
in  relation  to  other  markets;  and 

(d)  The  effect  of  the  proposed 
combination  on  overall  concentration  of 
specific  organizations. 

With  respect  to  the  criteria  relating  to 
the  "commitment  to  the  Exchange 
market",  the  Executive  Committee 
would  look  to  a  variety  of  factors  that 
extend  beyond  compliance  with  the 
Exchange's  requirements  for  providing 


sufficient  capital,  talent  and  order 
handling  services.  For  example,  the 
Committee  would  review  and  assess 
each  constituent  unit's  past  performance 
on  the  Exchange  relating  to  such  matters 
as: 

e  Acceptance  and  coo|>eration  in  the 
development,  implementation  and 
enhancement  to  tlie  Boston  Exchange 
Automated  Cominunications  and  Order- 
routing  Network  ("BEACON"); 

•  Efforts  at  resolving  problems 
concerning  customer  orders; 

•  Willingness  to  facilitate  early 
openings  in  order  to  compete  effectively 
with  other  exchanges;  and 

•  Willingness  to  voluntarily  pro\'ide 
Execution  Guarantees  beyond  the 
minimum  required  under  Rule  2039A.® 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  the  proposed  policy  is 
Section  6(b)(5)  in  that  the  pohcy  enables 
the  Exchange  to  monitor  the  tendencies 
toward  concentration  in  the  specialist 
community  and  to  intervene  to  prevent 
undue  concentration.  As  such,  it  is 
designed  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers, 
or  to  regulate  by  virtue  of  any  authority 
conferred  by  this  title  matters  not 
related  to  the  purpose  of  this  title  or  the 
administration  of  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  policy  vdll  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Comments  have  neither  been  solicited 
nor  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 


Stock  Exchange  ("CSE"),  and  the  National 
Asaociation  of  Securitiea  Dealers  ("NASD").  Each 
specialist  stock  is  ranked  according  to  the  number 
of  CTA  trades  in  such  stock.  The  ranking  is  based 
upon  an  average  for  the  past  four  quarters. 

'  The  Free  List  is  made  up  of  securities  which  are 
not  registered  to  certain  specialists  and  can  t>e 
traded  by  any  specialist 


»  See  BSE  Rule  2039A.  The  Rule  states  that  the 
BSE  Execution  Guarantee  shall  be  available  to  each 
member  firm  in  all  issues  traded  through  the 
Intermarket  Trading  System  (ITS)  registered  to  a 
member  specialist  of  the  Exchange.  For  example, 
the  rule  imposes  an  obligation  upon  specialists  to 
guarantee  executions  on  all  agency  orders  from  100 
up  to  and  including  1,299  shares. 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fiom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  E)C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copjing  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSF-94-10 
and  should  be  submitted  by  October  21, 
1994. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the  BSE's 
proposal  to  extend  its  pilot  program 
regarding  specialist  concentration  for  an 
additional  one-year  period  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the  { 

requirements  of  Section  6  of  the  Act.' 
For  the  reasons  set  forth  below,  the 
Commission  believes  that  the  BSE 
proposal  to  extend  its  specialist 
concentration  pilot  furthers  the 
objectives  of  Section  6  of  the  Act. 

The  Commission  believes  it  is 
necessary  to  extend  the  pilot  program's 
operation  in  order  to  afford  both  the 
Exchange  and  the  Commission  a  further 
opportunity  to  evaluate  the  pilot's 
operation  during  the  Commission's 
consideration  of  permanent  approval  of 
the  concentration  rules.  Although  the 
pilot  has  been  in  effect  since  February, 
1990,  only  two  proposed  combinations 
have  triggered  an  extensive  Committee 
review  by  exceeding  the  concentration 
limits  set  forth  in  the  poUcy. 
Consequently,  the  Commission  believes 
that  the  Exchange,  in  conjimction  with 
the  SEC,  needs  additional  time  to  fully 
evaluate  the  operation  of  the 
concentration  policy  and  to  determine 
whether  the  concentration  rules  are 
enhancing  the  quality  of  the  markets 
that  specialist  units  make  and  thus 
improve  the  standards  of  specialist 
performance.  The  Commission  beUeves 
that  allowing  the  Exchange  an 
additional  one-year  period  in  which  to 
implement  the  pilot  will  enable  the 
Exchange  and  the  Commission  to 
adequately  address  the  effectiveness  of 
the  pilot. 


'  15  U.S.C  S78f(bM5)  (1988). 
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in  Us  prior  oriiers  rviu-wiiig  ajid 
extending  the  pilot  program, *  \hm 
Commission  reqtiMted  that  the  BSE 
develop  criteria  to  evaluate  the  effects  of 
its  concentration  rule*  on  the  activities 
of  specialists  and  to  detprmine.  for 
example,  whether  implementation  of 
these  rules  is  increasing  the 
performance  and  effectiveneM  of 
specialists  and  aiding  in  the  prevention 
of  undue  concentration.  Specifically, 
the  CommiHsion  requested  that  the  BSE 
submit  a  report  to  the  Commission 
addressing,  among  other  things,  the 
following  issues:  the  number  of 
proposed  specjalist  combinations  that 
have  tngyered  an  Executive  Committee 
revie>«  bince  the  inception  of  the  pilot 
program  and  the  circumstances 
surrounding  these  reviews;  whether  the 
existence  of  more  firms  has  increased 
competition  among  specialists  for  new 
stock  allocations;  whether  the 
concentration  rules  have  increased 
incentivps  for  quality  markets  and 
higher  standards  for  performance;  and 
the  impact  that  the  specialist 
combination  rules  have  had  upon  the 
competitive  environment  necessary  to 
maintain  an  orderly  market. 

In  response  to  the  Commission's 
request,  the  BSE  submitted  a  letter* 
which  addressed  many  of  the  issues  the 
Conimis-sion  outlin>'d  in  previous 
ordrrs  The  BSE  stated  that,  during  the 
last  pilot  period,  there  have  been  no 
proposed  specialist  combinations  that 
exceeded  the  coricentration  limits  set 
forth  in  the  polic  y  '°  The  BSE  reported 
that  the  la.st  combination  rwiewed 
under  the  ronrentratiun  policy  was  in 
February  of  1993.  The  acquisition  was 
discussed  in  the  previous  pilot 
extension  approval  order. 

The  Commji.*i(in  also  asked  the  BSE 
to  discuss  various  other  issues,  identical 
to  the  requests  made  during  the 
previous  one-year  pilot  periods.  The 
BSEs  responses  were  identical  to  those 
submitted  pursuant  to  the  previous  pilot 
extension  due  to  the  absence  of  relevant 
data  duriu.    '     '         •  ir. 

During  ;  1  pilot  pnruKl.  as 

was  reqiiesteii  during  the  previous  one- 
year  pilot  periods,  the  CAimmissinn 


■S«»iu(>ru.  nul*  }. 

*Se^  l«itt»t  from  '~.«^rR(«  M»pn  Sensor  Vir* 
President  jnd  O'-  ■ 

Exch«n(«.  lo  Amy 
S«p>wnbw  I.  1««4 

■"Tho  BSE  hM  bad  a  total  of  two  propmeH 
rcnib.nallon*  that  cut  «a<l«d  iha  ct  -> 

limio  •inc*  the  in>«pl;on  bf '.he  (I  i.  Th« 

flni  *urh  prupoMd  combinatinn  tviM  iti<.cu^<of1  in 
Secunlias  ExchanRa  Ad  RalaaM  Ho.  MM\  (AuRuit 
13.  tWtl.M>''1*«13aOiKilBNa  SR-BSE-VI-M). 
Tha  Mcond  tur.h  propo4«d  combinalion  wM 
disrusMd  in  Sacu.'illfti  Exchanf;<i  Act  KcImim  No. 
327S3  (Auf|u«l  10.  1«93|,  SS  KK  44707  (l-ilr  No  SR- 
BSK-«3-15) 


fvptM  ts  tne  t^x I  fiance  to  continue  to 
develop  criteria  to  evaluate  the  effects  of 
its  concentration  niles  on  the  activities 
of  spedahsts.  bi  this  regard,  the 
Commission  expects  the  BSE  to  report 
to  the  Commission  by  May  1.  1995,  the 
number  of  proposed  specialist 
combinations  that  have  triggered  an 
Executive  Committee  review  since  the 
extension  of  the  pilot  program  and  the 
circumstances  surrounding  these 
reviews;  whether  competition  among 
specialists  for  new  stock  allocations  as 
well  as  specialists  and  specialist  firms 
applying  for  those  allocations  since  the 
inception  of  the  pilot  program."  and 
whether  any  of  the  specialist  firms  that 
have  undergone  Executive  Committee 
review  have  demonstrated  an 
improvement  in  specialist  evaluation 
results  or  displayed  a  higher  quality  of 
markets.  In  addition,  the  Commission 
remains  interested  in  whether  the  BSE 
finds  that  the  concentration  rules  have 
assisted  the  Exchange  in  increasing 
order  flow  and  if  so,  the  reasons  for  this 
conclusion,  as  well  as  the  impact  that 
the  specialist  combination  rules  have 
had  upon  the  competitive  environment 
necessary  to  maintain  an  orderly 
market.'* 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  extension  of  the  pilot 
program  funh»;rs  the  protection  of 
investors  and  the  public  interest 
bec:ause  it  allows  the  Exchange 
additional  time  to  evaluate  the 
effectiveness  of  ihc  pilot  program  on  an 
uninterrupted  basis  during  the 
Commission's  consideration  of  the 
Exchange's  request  for  permanent 
approval  of  its  niles  for  reviewing 
proposed  specialist  combinations  and 
because  the  bSEs  concentration  policy 
may  result  in  higher  quality  markets  and 
improved  standards  of  specialist 
performance  Further,  the  substance  of 
the  proposal  has  been  noticed 
previously  in  the  Federal  Register  for 
the  full  statutory  period  and  the 
Commission  did  not  receive  any 
comments  on  it.'^ 


■ '  Ttia  Coininink'n  b«lievi«s  lh«  B^E  naad*  to 
mora  fully  adrlrau  and  judify  why  tha  propotad 
com  enlrniion  levels  are  >«l  approprialalv.  In 
piuiicular.  tb«  Comraisaion  expacts  tha  BSE  to 
damonatraie  that  the  Policy  does  oot  reault  id  a 
dr<TeaM  in  coiTipatitioo  for  allocation  and 
iidveiMly  aiiaci  tba  quality  of  tha  BSk"*  marketv 

"  In  avalualing  (JM  affacls  of  tha  pilot,  thr 
Ciimmiaaioo  aspects  tba  BSE  to  provide  (pnlflc 
data  to  tupport  itt  ronclu«k>ni 

' '  Srr  supra  note  3. 


n  Is  Therefore  Ordered,  Pursuant  lo 
section  19<b)(2)  '*  that  SR-BSE-94-10  is 
hereby  approved  on  a  pilot  basis 
through  August  13. 1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
avifhority  '* 

Margaret  H.  McFarland. 
Depu  ty  Secretary. 
IFR  Doc  94-24271  Filed  »-29-94;  8;45  ami 
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(Release  No.  34-34717;  FUe  Mo.  SR-Phlx- 
91-20) 

Se!f-RegL.latory  Org,inizations; 
Philadelphia  Stock  Exchange,  Inc  ; 
Order  Granting  Aop'oval  to  Proposed 
Rule  Change  Relating  to  Equity  Floor 
Procedure  Advice  E  A-l  — 
Responsibility  tor  Displaying  Best  Bid 
and  Offer  Prices 

September  26,  1994. 

On  July  15,  1991,  as  subsequently 
amended  on  June  23,  1994,'  and  July  14. 
1994.-'  the  Philadelphia  StocJt  Exchange, 
Inc.  {  "Phlx"  or  "Exchange")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC  "  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
.Securities  Exchange  Act  of  1934 
("Acl")^  and  Rule  19b-4  thereunder,*  a 
proposed  rule  change  to  adopt  Phlx 
Equity  Floor  Procedure  Advice 
( "EFPA")  E-A-1;  Responsibility  for 
Displaying  Best  Bid  and  Offer  Prices 
Established  on  the  Equity  Floor  (the 
"Advice"). 

The  proposed  rule  change,  including 
amendment  no.  1,  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  34342  (July  11,  1994),  59  FR 
35244  (July  15,  1994).  No  comments 
were  received  on  the  proposal. 

The  .advice  being  adopted  requires 
specialists  to  display  the  best  bid  and 
offer  available  in  their  assigned 
securities.  The  specialists'  responsibility 
will  be  different  for  primary  stock 


••15U.S.C.  578s(b)(2)(1988|. 

"  17  CFR  200  30-3(aHl2)  (1991). 

>  See  letter  from  Orald  O  O'Connall.  First  Vice 
President.  Phlx.  lo  Sharon  LawKin.  Aaaistant 
Director,  SEC  dated  )une  23,  19'M. 

'S«a  letter  from  Gerald  D.  O'Connell.  First  Vi(.e 
Preaident.  Phlx,  to  Sandra  Sciole.  Special  Counsel.    . 
SEC,  dated  July  14,  l'i94.  This  amendment,  whkh 
is  available  in  the  Commiasion'i  Pjhiic  Reference 
Room,  changed  "national  eTchanges"  to  "nationa! 
sacnriliea  exchanges"  in  the  text  of  tha  Equity  Floor 
Procadure  Advtca.  This  chanf;e  was  technical  in 
nature  and  has  no  substantive  impart  on  the 
origiiial  filing. 

'  15  U  S.C.  78a<bMl|  tl9e«). 

♦  17  cm  240  19b-«  (1M3). 


issuf?s  *  and  secondary  stock  issues."  For 
primary  securities,  specialists'  will  be 
responsible  for  ensuring  that  the  best 
bid  and  ofTer  voiced  on  the  floor  of  the 
Exchange  is  properly  and  timely 
displayed  for  dissemination  purposes. 
For  securities  in  which  the  specialists 
make  secondary  markets,  specialists 
will  be  responsible  for  ensuring  proper 
and  timely  display  of  the  best  bid  or 
offer  so  long  as  such  bid  or  offer  is  equal 
to  or  superior  to  all  other  bids  or  offers 
reflected  and  disseminated  at  the  time 
by  the  national  securities  exchanges. 

In  addition,  the  Advice  wall  be 
included  in  the  Exchange's  minor  rule 
plan.'  The  fine  schedule  below  will  be 
applied  when  an  Exchange  review 
identifies  that  five  percent  or  more  of 
the  bids  or  offers  have  not  been  properly 
displayed  in  a  timely  fashion.  The 
following  schedule  will  be  implemented 
on  a  throe  year  running  calendar  basis:* 

Floor  Procedure  Advice  E-A-1 

1st  occurrence  ,     SlOO.OO 
2nd  occurrence      250.00 
3rd  occurrence  .     500.00 
4th  and  there-        Sanction    is   discretionary 
after.  with  Business  Conduct 

Co.Timittee. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 


50029 


'  A  primary  stock  issue  Is  any  security  listed  on 
the  Phlx  which  is  not  listed  on  any  other  national 
securities  exchange  or  any  issue  dually  listed  with 
another  exchange  for  which  the  Phlx  has  traded  the 
majority  of  exchange  volume  over  the  previous  six 
months. 

*  Secondary  issues  are  all  securities  in  which 
Phlx  specialists  make  secondary  markets,  i.e.,  all 
securities  not  classified  as  primary  issues.  See  note 
5,  supra. 

'Sw  letter  from  Gerald  D.  O'Connell,  First  Vice 
President,  f'hlx,  to  Sandra  Sciole.  Special  Counsel. 
SEC.  dated  August  18. 1994.  The  Exchange's  minor 
rule  plan  is  administered  pursuant  to  Phlx  Rule  970 
(Floor  Procedure  Advices:  Violations,  Penalties,  and 
Procedures).  Under  PhU  Rule  970.  in  lieu  of 
commencing  a  disciplinary  proceeding  under  Phlx 
Rule  960,  the  Exchange  may  impose  a  fine,  not  to 
exceed  $2,500,  for  any  violation  of  a  Floor 
Procedure  Advice  if  the  Exchange  has  determined 
the  violation  is  mir.or  in  nature. 

•In  November  1993,  the  commission  approved  a 
Phlx  proposal  to  place  nine  Advices  on  a  three-year 
rolling  cycle  for  the  imposition  of  fines.  See 
Securities  Exchange  Ad  Release  No.  33130 
(November  2,  1993).  58  FR  59502  (November  9, 
1993).  Under  the  three-year  rolling  cycle,  a 
violation  of  Advice  E-A-1  that  occurs  within  three 
years  of  the  first  violation  of  the  Advice  will  be 
treated  as  a  second  occurrence,  and  any  violation 
of  the  Advice  within  three  years  of  the  previous 
violation  of  the  Advice  will  be  subject  to  the  next 
highest  fine.  Thus,  a  third  violation  of  Advice  E- 
A-1  within  less  than  three  years  after  a  fine  for  a 
second  violation  of  Advice  E-A-1  will  be  treated 
as  a  third  violation  of  that  Advice,  even  though 
more  than  three  years  may  have  elapsed  since  the 
first  violation  of  Advice  E-A-1. 


e.xchange,  and,  in  particular,  with  the 
requirements  of  Section  6(h). »  In 
particular,  the  Commission  be'ieves  the 
proposal  is  consistent  with  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  public  interest. 

The  Commission  has  long  believed 
that  transparency  plays  a  fundamental 
role  in  the  fairness  and  efficiency  of  the 
secondary  markets.  Transparency  may 
be  defined  as  the  extent  to  which 
trading  information  [i.e.,  information 
regarding  quotations,  price,  and  volume 
of  transactions)  is  made  publicly 
available  promptly  after  either  the  entry 
of  a  quotation  or  the  completion  of  a 
transaction.  As  the  Commission's 
Division  of  Market  Regulation 
("Division")  stated  in  its  Market  2000 
Study, ">  at  least  three  tangible  benefits 
fiow  from  transparency:  (1) 
Transparency  enhances  investor 
protection  because  it  makes  it  easier  for 
investors  to  monitor  the  quality  of 
executions  they  receive  from  their 
intermediaries,  (2)  transparency 
encourages  investor  participation  in  the 
market,  and  thereby  promotes  market 
liquidity,  and  (3)  transparency  fosters 
the  efficiency  of  securities  markets  by 
facilitating  price  discovery  and  open 
competition,  and  thus  counteracts  tlie 
effects  of  fragmentation." 

The  Division  noted  in  the  Market 
2000  Study  that  the  failure  to  display 
limit  orders  that  are  priced  better  than 
current  quotes  raises  at  least  three 
regulatory  concerns.  First,  the  failure  to 
display  limit  orders  could  artificially 
widen  spreads,  whicih  raises  the  concern 
that  investors  are  receiving  unfair 
prices.  "Second,  the  failure  to  display 
limit  orders  raises  fiiir  competition  ' 
concerns.  If  the  quotes  from  a  market  or 
market  maker  do  not  fully  represent  the 
buying  and  selling  interest,  markets  will 
lose  incentives  to  compete  based  on 
quotes,  and  the  price  discovery  process 
may  be  impaired.  Third,  with  many 
markets  offering  automatic  executions  of 
small  orders  at  the  best  displayed 
quotes,  a  failure  to  display  the  best 
quotes  results  in  inferior  executions  for 
some  small-order  customers.  The 
Division  therefore  recommended  that 
the  SROs  encourage  the  display  oLall 
limit  orders  in  listed  stocks  that  are 
better  than  the  best  intermarket  quotes 
(unless  the  ultimate  customer  expresslv 


9  15U.S.C  78f(b)  (1988). 

"See  Division  of  Market  Regulation,  Market 
2000:  An  Examination  of  Current  Equity  Marki-t 
Developments  (January  1994). 

"W.  atIV-2. 


requests  that  an  order  not  be  displaved), 
noting  that  such  a  requirement  would 
provide  a  more  acciu-cte  picture  of 
trading  interest,  result  in  tighter 
spreads,  and  contribute  to  improved 
price  discovery." 

The  Commission  believes  that  the 
Phlx  proposal  will  result  in  increased 
transparent7  to  the  benefit  of  investors. 
In  particular,  the  Commission  believes 
that  the  portion  of  Advice  E-A-1  which 
requires  speciafists  to  display  the  best 
bid  or  offer  price  on  the  floor  for 
primary  stock  issues  will  be  beneficial 
because  it  should  increase  transparency 
and  provide  an  indication  of  market 
interest  for  stocks  in  which  Phbc  is  the 
primary  market.  For  secondary  issues, 
the  requirements  for  the  display  of  bids 
and  offers  will  also  be  beneficial  to 
market  participants  because  it  will 
provide  to  other  market  centers  in  the 
national  market  system  all  Phlx  bids 
and  offers  that  are  equal  to  or  superior 
to  bids  and  offers  displayed  in  the 
system.  Such  a  standard  is  consistent 
with  the  discussion  of  limit  order 
display  in  the  Market  2000  Study,  noted 
above. 

The  Commission  also  believes  that  it 
is  appropriate  to  include  Advice  E-A- 
1  in  the  Phlx's  minor  rule  plan  because 
a  violation  of  the  dissemination 
requirements  for  the  best  bids  or  offers 
should  not  entail  the  complicated 
factual  and  interpretative  inquiries 
associated  with  more  sophisticated 
Exchange  disciplinary  actions  under 
Phlx  Rule  960.  The  Commission  further 
behoves  that  the  fine  schedule,  which  is 
graduated  to  account  for  repeat 
offenders  and  will  be  administered  on  a 
three-year  rolling  calendar  basis  under 
the  Phlx's  minor  rule  plan,  should 
provide  a  prompt,  effective  and 
appropriate  means  to  enforce 
compliance  with  the  Advice.  Moreov«;r. 
under  the  Phlx's  minor  rule  plan,  a 
person  fined  under  the  Advice  will  Ije 
pennitted  to  contest  the  fine  pursuant  to 
Phlx  Rule  970  and  will  be  entitled  to 
full  due  pnx»ss. 

//  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i3  that  the 
proposed  rule  change  (SR-Phlx-91-20) 
is  approved. 

For  the  Cooixnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-24272  Filed  9-29-94;  8:45  am) 

BILUNG  COOe  801<M)1-M 


"W.atIV-6. 

"15U.S.C.  78s(b)(2)(1988). 

'M7 CFR  200.3O-3(a)(12)  (1993). 
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[R«l.  No-  IC-20572.  812-9034] 

LandmarV  Funds  I  et  al.;  Notic«  of 
Appiicatlon 

September  23. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Conimission"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Landmark  Funds  I. 
Landmark  Funds  11.  Landmark  Funds 
in.  Landmark  Fixed  Income  Funds. 
Landmark  Tax  Free  Income  Funds. 
Landmark  Multi-State  Tax  Free  Funds. 
Landmark  Premium  Funds.  Landmark 
Institutional  Funds  I.  Landmark 
Institutional  Trust.  Landmark  Tax  Free 
Reserves,  and  Landmark  International 
Equity  Fund,  including  all  existing  and 
future  series  thereof  (the  "Trusts"),  and 
(i)  Any  future  open-end  management 
investment  company  (including  all 
scries  thereof)  for  which  Citibank.  N.A. 
("Citibank")  or  any  company 
controlling,  controlled  by.  or  under 
common  control  with  Citibank  (a 
"Citibank  Company")  is  the  investment 
adviser  or  for  which  The  Landmark 
Funds  Broker-Dealer  Services.  Inc. 
("LFBDS")  or  any  company  controlling, 
controlled  by.  or  under  common  control 
with  LFBDS  (an  "LFBDS  Company")  is 
the  principal  underwriter  (as  that  term 
it  defme*!  in  section  2(a)(29)  of  the  Act), 
(ii)  any  existing  open-end  management 
investment  company  (and  all  existing 
and  future  series  thereof)  not  currently 
advised  by  Citibank  or  a  Citibank 
Company  or  underwritten  by  LFBDS  or 
an  LFBDS  Company  for  which  Citibank 
or  a  Cititwak  C^impany  in  the  future 
serves  as  investment  ad\  isor  or  for 
which  LFUDS  or  an  LFBDS  Company  in 
the  future  serves  as  principal 
underwriter  and  (iii)  any  existing  or 
future  open-end  management 
investment  company  (including  all 
existing  and  future  scries  thereof)  not 
currently  advised  by  Citibank  or  a 
Citibank  Company  that  invests  all  of  the 
investable  assets  of  such  company  or 
any  of  its  series  in  a  management 
investment  company  for  which  Citibank 
or  ■  Qtibank  Company  is  the 
investment  adviser  (the  investment 
companies  described  in  (i).  (ii).  and  (iii). 
together  with  the  Tnists.  are  referred  to 
collectively  as  the  "Funds").  Citibank, 
and  LfBDS 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  stKtion  6(c)  for  exemptions  from 
section  18(f).  18(g).  18(i).  2(a)(32). 
2(a)(3S).  22(c).  and  22(d)  of  the  Act  and 
rule  22c- 1  thereunder. 


SUMMARY  OF  APPUCATION:  Applicants 
•eek  an  order  (i)  To  permit  the  Funds  to 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities  (the  "Multiple 
Distribution  System"):  and  (ii)  to  permit 
the  Funds  to  assess  and.  under  certain 
circumstances,  waive,  defer,  or  reduce, 
a  contingent  deferred  sales  charges 
("CDSC")  on  certain  redemptions  of 
their  shares. 

FILING  DATE:  The  application  was  filed 
on  lune  6.  1994.  and  amended  on  July 
20.  1994.  By  supplemental  letter  dated 
September  23.  1994,  counsel,  on  behalf 
of  applicants,  agreed  to  file  an 
amendment  during  the  notice  period  to 
make  certain  technical  changes.  This 
notice  reflects  the  changes  to  be  made 
to  the  application  by  such  amendment. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  18.  1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549.  The 
Tnists  and  LFBDS.  6  St.  fames  Avenue. 
Boston.  Massachusetts  02116.  Citibank. 
153  East  53rd  Street.  New  York.  NY 
I004:r 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mdim.  Special  Counsel,  at  (202) 
942-0582.  ot  Barry  D.  Miller.  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1 .  Each  of  the  Trusts  is  a 
Massachusetts  business  trust  registered 
under  the  Act  as  an  open-end 
management  investment  company. 
Some  of  the  Trusts  consist  of  multiple 
series  each  of  which  has  separate 
investment  objectives  and  policies  and 
segregated  assets.  Each  Trust,  and  each 
Trust  on  behalf  of  its  series,  if  any.  has 


either:  (i)  Entered  into  an  investment 
advisory  agreement  with  Citibank,  or  (ii) 
invested  all  of  the  investable  assets  of 
the  Trust  or  series  in  another  open-end 
management  investment  company  that 
has  entered  into  an  investment  advisory 
agreement  with  Citibank  (such 
management  investment  company 
referred  to  herein  as  a  "Hubs^' 
Portfolio").  Each  of  the  Trusts  has 
adopted  an  Administrative  Services 
Plan  that  provides  that  the  Trust  may 
obtain  the  services  of  an  administrator, 
a  transfer  agent,  a  custodian,  a  fund 
accounting  agent  (in  the  case  of  those 
Trusts  for  which  the  custodian  does  not 
act  as  fund  accounting  agent)  and  one  or 
more  shareholder  servicing  agents. 
Pursuant  to  the  Administrative  Services 
Plan,  each  Trust  has  entered  into  an 
Administrative  Services  Agreement 
with  LFBDS.  pursuant  to  which  LFBDS 
provides  non-investment  management, 
administrative  services.  Citibank 
performs  sub-administrative  duties  for 
each  Trust  pursuant  to  a  Sub- 
Administrative  Ser\ices  Agreement 
with  LFBDS.  LFBDS,  a  registered 
broker-dealer,  is  the  principal 
underwriter  of  the  Trusts,  and  shares  of 
each  Trust  are  currently  offered  through 
LFBDS  to  customers  of  entities 
("shareholder  servicing  agents")  that 
have  entered  into  shareholder  servicing 
agreements  ("Shareholder  Servicing 
Agreements")  with  such  Trust  pursuant 
to  the  Trust's  Administrative  Serxices 
Plan.'  Under  the  Shareholder  Servicing 
Agreements,  financial  institutions 
including  Citibank  Companies  and 
securities  brokers  provide  various 
account  and  customer  services  in 
connection  with  the  sharps.  For  such 
services,  each  shareholder  servicing 
agent  receives  a  service  fee  ^  and  a 
shareholder  servicing  fee'  from  the 
Trust. 


'  Each  AdministrativB  Services  Flan  unHor  which 
a  Trust  ha»  entered  into  a  Shaieholder  Servicing 
Agi»ement  has  been  adopted  and  operated  in 
accordance  with  the  procedure*  set  forth  in  rule 
12b-l(b)  through  (f)  a»  if  the  expenditures  made 
thereunder  were  subject  to  rule  12b-l.  including 
the  voting  rights  of  shareholders  specified  therein. 
Applicants  may.  however,  in  the  future,  seek  an 
amendment  to  a  Fund's  Administrative  Service* 
Plan  to  modify  or  eliminate  the  voting  rights 
granted  therein. 

>  Some  of  the  fees  paid  pursuant  to  the 
Shareholder  Servicing  Agreements  may  be  deemed 
to  be  "service  fees"  as  that  term  is  deHned  in  Article 
III.  Section  26  of  the  Rule*  of  Fair  Practice  of  the 
National  Aasociation  of  Secarities  Dealers.  Inc.  (the 
"NASD  rule").  For  the  purposes  of  the  application, 
the  term  "service  fee*"  refers  to  such  fee*  paid  by 
the  Fund*  to  their  shareholder  servicing  agenu  fur 
certain  services  rendered  under  the  Shareholder 
Servicing  Agreements,  and  has  the  meaning  given 
that  term  in  the  NASD  rule.  The  term*  "distribution 
fee"  and  "rule  12b-l  fee"  mean  an  "asset-based 
sale*  charge"  as  deOned  in  the  NASD  rule. 

>  A*  used  in  the  application,  "shareholder 
servitinR  foe*"  mean*  fees  peld  by  the  Fund*  to 


2.  The  shares  of  the  Trusts,  except  for 
money  market  funds,  are  currently  sold 
at  net  asset  value  ("NAV")  subject  to  a 
conventional  front-end  sales  charge. 
Each  Trust  has  also  adopted  a 
distribution  plan  in  accordance  with 
rule  12b-l  authorizing  it  to  pay  LFBDS 
a  distribution  fee  (the  "Distribution 
Plan")  (collectively,  the  Distribution 
Plans  and  the  Administrative  Services 
Plans  are  referred  to  herein  as  the 
"Plans"). 

3.  Applicants  propose  to  establish  a 
Multiple  Distribution  system  enabling 
each  fund  to  offer  investors  the  option 
of  purchasing  shares  with  either  (a)  A 
front-end  sales  load  (which  may  vary 
among  the  Funds)  (except  for  sales  of  $1 
million  or  more  which  are  subject  to  a 
CDSC  for  the  twelve-month  period 
following  purchase  and  except  in  the 
case  of  the  money  market  funds)  and,  in 
most  cases.  Plans  providing  for  a 
distribution  fee  and/ or  service  fee  and/ 
or  shareholder  servicing  fee  (the  "Front- 
End  Load  Option"  or  "Class  A  shares"), 
(b)  without  a  front-end  sales  load  but 
subject  to  a  CDSC  (which  may  vary 
among  the  Funds)  and  Plans  providing 
for  a  distribution  fee  and/or  service  fee 
and/or  shareholder  servicing  fee  (the 
"Deferred  Option"  or  "Class  B  shares'), 
or  (c)  without  a  front-end  sales  load  or 
CDSC,  but  subject  to  Plans  providing  for 
a  distribution  fee  and/or  service  fee  and/ 
or  shareholder  servicing  fee  (the  "Level 
Load  Option"  or  "Class  C  shares").  It  is 
presently  intended  that  the  money 
market  funds  other  than  Landmark  Cash 
Reserves  ("LCR").  a  series  of  Landmark 
Funds  III,  will  offer  only  one  class  of 
shares  which  will  be  sold  without  a 
front-end  load  or  CDSC  but  subject  to 
Plans  providing  for  a  distribution  and/ 
or  service  and/or  shareholder  servicing 
fee.  Any  distribution  arrangement  of  a 
Fund,  including  distribution  and  service 
fees  and  front-end  and  deferred  sales 
loads,  will  comply  with  the  NASD  rule. 

4.  Applicants  also  seek  authority  to 
create  one  or  more  additional  classes  of 
shares  in  the  fiiture,  the  terms  of  which 
differ  from  the  Class  A,  Class  B,  and 
Class  C  shares  only  in  the  following 
respects:  (i)  Any  such  class  may  bear 
different  distribution,  service,  and 
shareholder  servicing  fees  (or  may  have 
no  distribution,  service,  or  shareholder 
servicing  fees)  and  any  other  costs 
relating  to  implementing  the  Plans  for 
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their  *harehoIdur  servicing  agents  for  providing 
subaccounting  services  for  Funds  shares  held 
twneficially,  providing  beneficial  owners  with 
statements  showing  their  positions  in  the  Funds, 
forwarding  shareholder  communications,  receiving, 
tabulating,  and  transmitting  proxies  and  other 
similar  services.  "Shareholder  servicing  fees"  does 
not  refer  to  ser\'ice  fees  as  defined  in  the  NASD 
Rule. 


such  class  or  an  amendment  to  such 
Plans  (including  obtaining  shareholder 
approval  of  such  Plans  or  any 
amendment  thereto),  (ii)  any  such  class 
may  bejir  any  incremental  difference  in 
transfer  agency  fees,  (iii)  any  such  dass 
may  bear  different  class  designations, 
(iv)  voting  rights  on  matters  which 
pertain  to  the  Plans,  except  as  provided 
in  condition  15,  (v)  any  such  class  may 
bear  any  other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  such  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order,  (vi)  any 
such  class  may  have  different 
conversion  features,  (vii)  any  such  class 
may  have  different  exchange  privileges, 
and  (viii)  any  such  class  will  bear  only 
those  printing  and  postage  expenses 
(not  otherwise  payable  by  a  shareholder 
servicing  agent)  relating  to  preparing 
and  distributing  materials  such  as 
shareholder  reports,  prospectuses,  and 
proxy  statements  (hereafter  "Class 
Expenses")  relating  to  that  class  of 
shares. 

5.  After  a  shareholder's  Class  B  shares 
remain  outstanding  for  a  specified 
period  of  time  (not  to  exceed  eight 
years),  they  will  automatically  convert 
to  Class  A  shares  of  the  same  Fund  at 
the  relative  net  asset  values  of  each  of 
the  classes,  and  will  thereafter  be 
subject  to  the  lower  aggregate 
distribution,  service,  and  shareholder 
servicing  fees  under  the  Class  A  Plans 
applicable  to  the  Class  A  shares.  For 
purposes  of  conversion  to  Class  A.  all 
shares  in  a  shareholder's  account 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  will 
considered  to  be  held  in  the  separate 
sub-account.  Each  time  any  Class  B 
shares  in  the  shareholder's  account 
convert  to  Class  A,  a  proportional 
amount  of  Class  B  shares  in  the  sub- 
account will  also  convert  to  Class  A. 

6.  Any  other  class  of  shares  may 
provide  that  shares  in  that  class  (the 
"Purchase  Class")  wall,  after  a  period  of 
time,  automatically  convert  into  another 
class  of  shares  (the  "Target  Class")  on 
the  basis  of  the  relative  net  asset  values 
of  the  two  classes,  without  the 
imposition  of  any  sales  load,  fee,  or 
other  charge,  provided  that,  after 
conversion,  the  converted  shares  would 
be  subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  the  NASD  rule)  and/or  a 
shareholder  servicing  fee,  that  in  the 
aggregate  are  lower  than  the  asset -based 
sales  charge  and  service  fee  and 
shareholder  servicing  fee  to  which  the 
Purchase  Class  shares  were  subject  prior 
to  the  conversion.  Such  a  conversion 
feature  will  be  described  in  the  relevant 


prospectus.  (The  term  "Purchase  Class" 
hereafter  refers  to  any  class  of  shares, 
including  Class  B  shares,  with  a 
conversion  feature). 

7.  Any  conversion  of  shares  of  one 
class  to  shares  of  another  class  is  subject 
to  the  continuing  availabihty  of  a  ruling 
of  the  Internal  Revenue  Service  or  an 
opinion  of  coimsel  to  the  effect  that  the 
conversion  of  shares  does  into 
constitute  a  taxable  event  under  federal 
income  tax  law.  Any  such  conversion 
may  be  suspended  if  such  a  ruling  or 
opinion  is  no  longer  available. 

8.  Under  the  Multiple  Distribution 
System,  all  expenses  incurred  by  a  Fimd 
will  be  borne  proportionately  by  each 
class  based  on  the  relative  net  assets 
attributable  to  each  such  class,  except 
for  the  different:  (a)  Distribution, 
service,  and  shareholder  servicing  fees, 
and  any  other  costs  relating  to 
implementing  the  Plans  or  an 
amendment  to  such  Plans  (including 
obtaining  shareholder  approval  of  a  Plan 
or  an  amendment  to  such  Plan);  (b) 
Class  Expenses;  and  (c)  possibly  transfer 
agency  fees  (and  any  other  incremental 
expense  properly  attributable  to  a  class 
which  the  Commission  shall  approve  by 
amended  order)  attributable  to  a  class, 
which  will  be  borne  directly  by  each 
respective  class. 

9.  LFBDS  or  shareholder  servicing 
agents  may  choose  to  reimburse  or 
waive  distribution,  serxice,  or 
shareholder  servicing  fees  on  certain 
classes  of  a  Fund  on  a  voluntary, 
temporary  basis.  The  amount  on  such 
fees  waived  or  reimbursed  by  LFBDS  or 
shareholder  servicing  agents  may  vary 
from  class  to  class.  Such  fees  are  by 
their  nature  specific  to  a  given  class  and 
may  varj'  from  one  class  to  another. 
Applicants  believe  that  it  is  acceptable 
and  consistent  with  shareholder 
expectations  to  reimburse  or  waive  such 
fees  at  different  levels  for  different 
classes  of  the  same  Fund. 

10.  In  addition,  LFBDS,  Citibank,  or 
other  service  contractors  may  waive  or 
reimburse  certain  fees  or  expenses 
which  do  not  vary  frt)m  class  to  class 
but  apply  equally  to  all  classes  of  a 
given  Fimd  ("Fund  expenses")  provided 
that  the  same  proportionate  amount  of 
Fund  expenses  arc  waived  or 
reimbursed  for  each  class  of  a  Fund. 
Any  Fimd  expenses  that  are  waived  or 
reimbursed  would  be  credited  to  each 
class  of  a  Fund  based  on  the  relative  net 
assets  of  the  classes. 

11.  To  the  extent  exchanges  are 
permitted,  such  exchanges  wil!  comply 
with  all  applicable  provisions  of  rule 
lla-3  under  the  Act. 

12.  Applicants  also  request  relief  to 
permit  each  of  the  Funds  to  assess  a 
CDSC  on  certain  redemptions  of  certain 
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ciasscb  vi  snarvs  cit  sm  li  Fund,  and, 
from  time  to  time,  as  described  below, 
to  permit  such  Fund  to  waive,  reduce, 
or  defer  the  CDSC  with  respect  to 
certain  types  of  redemptions  of  such 
shares.  The  amount  of  the  CDSC  to  be 
imposed  will  depend  on  the  amount  of 
time  since  the  investor  purchased  the 
shares  being  redeemed,  as  set  forth  in 
each  Fund's  prospectus.  The  amount  of 
any  applicable  CDSC  will  be  based  upon 
the  lower  of  the  net  asset  value  at  the 
time  of  purchase  or  at  the  time  of 
redemption  as  required  by  proposed 
rule  6c-10(a)(l)(i)  under  the  Act.  If  a 
shareholder  holding  shares  of  more  than 
one  class  dues  not  specify  which  class 
of  shares  of  a  Fund  are  to  be  redeemed, 
the  following  order  of  redemption  will 
apply:  (a)  Shares  of  a  Fund  not  subject 
to  a  CDSC  and  subject  to  the  highest 
distribution  and/or  service  and/or 
shareholder  servicing  fees  in  effect  on 
the  date  of  redemption  will  be  redeemed 
first  (provided,  however,  that  if  such 
shares  of  the  Fund  are  subject  to  the 
same  distribution  and/ or  service  and/or 
shareholder  servicing  fees  then  shares  of 
the  Fund  without  a  conversion  feature 
will  be  redeemed  before  shares  of  the 
Fund  with  a  conversion  feature),  then 
(b)  shares  of  the  Fund  subject  to  the 
lowest  CDSC  will  be  redeemed, 
provided  that  if  such  shares  of  the  Fund 
are  subject  to  the  same  CDSC.  shares  of 
the  Fund  with  the  highest  distribution 
and/or  service  and/or  shareholder 
servicing  fees  in  effect  on  the  date  of 
redemption  will  be  redeemed  first.  If 
such  shares  of  the  Fund  are  subject  to 
the  same  distribution  and/or  service 
and/or  shareholder  ser\icing  fees,  then 
shares  of  the  Fund  without  a  conversion 
feature  will  be  redeemed  before  shares 
of  the  Fund  with  a  conversion  feature. 

13.  Applicants  also  propose  to  permit 
LFBDS  from  time  to  time  to  provide  a 
credit  (i.e.,  a  reimbursement)  for  any 
CDSC  paid  by  a  redeeming  shareholder 
in  connection  with  a  redemption  of 
shares  of  a  class  followed  by  a 
reinvestment  in  any  shares  of  the  saine 
class  of  the  same  Fund  or.  as  permitted 
by  LFBDS  from  time  to  time,  the  same 
class  of  another  Fund,  effected  within 
such  number  of  days  of  the  redemption 
as  may  be  specified,  from  time  to  time, 
in  a  Fund's  prospectus  (the 
"Reinstatement  Privilege").  The  CDSC 
credit  will  be  paid  by  LFBDS.  Upon 
redemption  thereafter,  when  calculating 
the  amount  of  the  CDSC  (if  any),  the 
shares  will  be  deemed  to  have  been  held 
for  one  continuous  period  from 
purchase  through  redemption  and 
reinvestment  until  such  shares  are 
finally  redeemed. 

14.  If  the  Funds  waive,  defer,  or 
reduce  the  CDSC  for  a  particular  class. 


such  waiver,  deferment,  or  reduction 
will  be  uniformly  applied  to  all  offerees 
in  a  class  with  similar  qualifications.  In 
waiting,  deferring,  or  reducing  a  CDSC, 
the  Funds  will  comply  with  the 
requirements  of  rule  22d-l.  If  a  Fund 
that  has  been  waiving,  deferring,  or 
reducing  its  CDSC  for  a  particular  class 
discontinues  such  waiver,  deferment,  or 
reduction,  (a)  such  waiver,  deferment, 
or  reduction  will  continue  to  apply  to 
shares  of  such  Fund  then  outstanding, 
and  (b)  the  disclosure  in  that  Fund's 
prosf>ectus  relating  to  that  class  will  be 
revised  appropriately.  No  CDSC  will  be 
imposed  on  shares  issued  prior  to  the 
date  of  the  requested  order. 

Applicants'  Legal  Conclusions 

1.  Applicants  request  an  order  under 
section  6(c)  exempting  the  Funds' 
proposed  issuance  and  sale  of  multiple 
classes  of  securities  to  the  extent  that 
such  issuance  and  sale  might  be  deemed 
to  result  in  a  "senor  security"  within  the 
meaning  of  section  18(g)  of  the  Act  and 
be  prohibited  by  section  18(f)(1),  and  to 
violate  the  equal  voting  provisions  of 
section  18(i). 

2.  The  creation  of  multiple  classes 
does  not  present  the  concerns  that 
section  18  was  designed  to  address.  The 
proposed  arrangement  does  not  involve 
borrowings,  affect  any  Fund's  existing 
assets  or  reserves,  nor  increase  the 
speculative  character  of  any  Fund 
shares.  The  Funds'  capital  structures 
under  the  proposed  arrangement  will 
not  induce  any  group  of  shareholders  to 
invest  in  higher  risk  securities  to  the 
detriment  of  any  other  group  of 
shareholders  since  the  investment  risks 
of  each  Fund  vsill  be  borne  equally  by 
all  of  its  shareholders. 

3.  Mutuality  of  risk  will  be  preserved 
with  respect  to  each  class  of  shares  in 

a  Fund.  Further,  (a)  Since  each  class  of 
shares  will  be  redeemable  at  all  times. 
(I))  since  no  class  of  shares  will  have  any 
preference  or  priority  over  any  other 
class  in  the  Fund,  and  (c)  since  the 
similarities  and  dissimilarities  of  the 
classes  of  shares  will  be  disclosed  in  the 
Funds'  prospectuses,  investors  will  not 
be  given  misleading  impressions  as  to 
the  safety  or  risk  of  any  class  of  shares, 
and  the  nature  of  the  shares  will  not  be 
rendered  speculative. 

4.  The  Funds'  capital  structures  under 
the  proposed  arrangement  will  not 
enable  insiders  to  manipulate  expenses 
and  profits  among  the  various  classes  of 
shares  since  all  the  expenses  and  profits 
of  a  particular  Fund  (except  the 
different  fees  of  any  Plan  appUcable  to 

a  class  of  shares,  any  higher  incremental 
transfer  agency  fees.  Class  Expenses 
attributable  to  a  class  of  shares  and  any 
other  incremental  expense  subsequently 


identified  that  should  be  properly 
allocated  to  a  particular  class  which 
shall  be  approved  by  the  Commission 
pursuant  to  an  amended  order)  will  be 
borne  pro  rata  by  all  the  shares  of  the 
Fund,  irrespective  of  class,  and  all 
shareholders  will  have  equal  voting 
rights  except  with  respect  to  matters 
pertaining  to  the  Plans  and  related 
agreements.  The  concerns  that  a 
complex  capital  structure  may  facilitate 
control  without  equity  or  other 
investment  and  may  make  it  difficult  for 
investors  to  value  the  securities  of  the 
Funds  are  not  present. 

5.  The  proposed  arrangement  will 
permit  the  Funds  to  facilitate  both  the 
distribution  of  their  securities  and 
provide  investors  with  a  broader  choice 
as  to  the  method  of  purchasing  shares 
without  assuming  excessive  accounting 
and  bookkeeping  costs.  Moreover, 
owners  of  each  class  of  shares  may  be 
relieved  of  a  portion  of  the  fixed  costs 
normally  associated  with  investing  in 
mutual  funds  since  such  costs  would 
potentially  be  spread  over  a  greater 
number  of  shares  than  they  would 
otherwise. 

Applicants'  Multiple  Class  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  of  a  Fund  will 
represent  interests  in  the  same  portfolio 
of  investments  of  that  Fund,  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  various  classes  of  shares  of  the  same 
Fund  will  relate  solely  to:  (a)  The 
impact  of  the  different  distribution, 
service,  and  shareholder  servicing  fee 
payments  associated  with  any  Plan 
relating  to  a  particular  class  of  shares 
and  any  other  costs  relating  to  the 
implementation  of  such  Plan  or  any 
amendment  thereto  (including  obtaining 
shareholder  approval  of  such  Plan  or 
any  amendment  thereto)  which  will  be 
borne  solely  by  shareholders  of  such 
class,  any  incremental  transffir  agency 
fees  attributable  solely  to  a  particular 
class  of  shares  of  the  Fund,  and  any 
other  incremental  expenses 
subsequently  identified  that  should  be 
properly  allocated  to  one  class  and 
which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order,  (b)  voting  rights  on  matters  which 
pertain  to  the  Plans,  except  as  provided 
in  Condition  No.  15  below,  (c)  the 
different  exchange  privileges  of  each 
class  of  shares,  (d)  the  designation  of 
each  class  of  shares  of  the  Fund,  (e)  the 
differences  in  the  conversion  features  of 
each  class  of  shares,  and  (f)  any 
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differences  in  Class  Expenses  of  each 
class  of  shares. 

2.  The  Board  of  Trustees  of  each 
Fund,  including  a  majority  of  the 
Independent  Trustees,  will  approve  the 
Multiple  Distribution  System  for  a 
particular  Fund  prior  to  its 
implementation  by  such  Fund.  The 
minutes  of  the  meetings  of  the  Trustees 
regarding  their  deliberations  with 
respect  to  the  approvals  necessary  to 
implement  the  Multiple  Distribution 
System  will  reflect  in  detail  the  reasons 
for  the  Trustees'  determination  that  the 
proposed  Multiple  Distribution  System, 
is  in  the  best  interests  of  both  the  Fund 
and  its  shareholders. 

3.  On  an  ongoing  basis,  the  Boards  of 
Trustees  of  the  Funds,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
various  classes  of  shares.  The  Trustees, 
including  a  majority  of  the  Independent 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflict  that  may  develop.  Citibank 
and  UBDS  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Trustees.  If  a  conflict 
arises.  Citibank  and  LFBDS,  at  their  own 
cost,  will  take  steps  to  remedy  such 
conflict,  up  to  and  including 
establishing  a  new  registered 
management  investment  company. 

4.  Tne  Trustees  of  the  Funcfe  will 
receive  quarterly  and  annual  statements 
concerning  distribution,  service  and 
shareholder  servicing  expenditures 
complying  with  paragraph  fb)(3)(ii)  of 
rule  12b-l,  as  amended  from  time  to 
time.  In  these  statements,  only 
expenditures  properly  attributable  to  the 
sale  of  a  particular  class  of  shares  or  to 
the  provision  of  services  to  holders  of 
such  shares  will  be  used  to  justify-  any 
distribution  or  service  or  shareholder 
servicing  fee  attributable  to  such  class. 
Exjjenditures  not  related  to  the  sale  or 
service  of  a  particular  class  of  shares  or 
to  ser\'ices  provided  to  holders  of  such 
shares  wilt  not  be  presented  to  the 
Trustees  lo  justify  any  fee  attributable  to 
that  class.  The  statements,  including  the 
allocations  upon  which  they  are  based, 
will  be  subject  to  the  review  and 
approval  of  the  Independent  Tru.stees  of 
the  Funds  in  the  exercise  of  their 
fiduciary  duties. 

5.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  (i) 
Distribution,  service  and  shareholder 
servicing  payments  associated  with  any 
Plans  relating  to  a  particular  class  of 


shares  (any  other  costs  relating  to 
implementing  the  Plans  for  such  class  or 
any  amendment  to  such  Plan  including 
obtaining  shareholder  approval  of  the 
Plans  for  such  class  or  any  amendment 
to  such  Plans)  will  be  borne  exclusively 
by  that  class;  (ii)  any  incremental 
transfer  agency  fees  relating  to  a 
particular  class  will  be  borne 
exclusively  by  that  class;  (iii)  Class 
Expenses  relating  to  a  particular  class 
will  be  borne  exclusively  by  that  class; 
and  (iv)  any  other  incremental  expenses 
subsequently  identiified  that  should  be 
properly  allocated  to  a  particular  class 
which  shall  be  approved  by  the 
Commission  pursuant  to  an  amended 
order  will  be  borne  exclusively  by  such 
class. 

6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  and  the  proper 
allocation  of  expenses  among  the 
various  classes  have  been  reviewed  by 
an  expert  (the  "Expert")  who  has 
rendered  a  report  to  the  applicants,  a 
copy  of  which  has  been  filed  as  Exhibit 
D  to  the  application,  stating  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30  (b)(1)  of  the  Act.  The 
workpapers  of  the  Expert  wiih  respect  to 
such  reports,  following  request  by  the 
Funds  (which  the  Funds  agree  to  make), 
will  be  available  for  inspection  by  the 
Commission  staff  upon  the  written 
request  to  the  Fund  for  such  workpapers 
by  a  senior  member  of  die  Division  of 
Investment  Management  or  of  a 
Regional  Office  of  the  Commission, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "report  on  the 
policies  and  procedures  placed  in 
operation"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  op>eration  and  tests  of 
operating  effectiveness"  as  defined  and 
described  in  SAS  No.  70  of  the  AICPA. 
as  it  may  be  amended  from  time  to  time. 


or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  frtjm  time  to 
time. 

7.  The  applicants  have  adequate 
facilities  in  plr.ce  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value  and  dividends  and  distributions 
of  the  various  classes  of  shares  and  the 
proper  allocation  of  expenses  among 
such  classes  of  shares,  and  this 
representation  has  been  concurred  with 
by  the  Expert  in  the  initial  report 
referred  to  in  condition  no.  6  above  and 
will  be  concurred  vvith  by  the  Expert,  or 
an  appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
no.  6  above.  Applicants  agree  to  take 
immediate  corrective  measures  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  ongoing 
reports. 

8.  The  prospectuses  of  the  Funds  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  over 
another  in  the  Fund. 

9.  LFBDS  will  adopt  compliance 
standards  regarding  when  a  class  of 
shares  may  appropriately  be  sold  to 
particular  investors.  LFBDS  will  require 
its  registered  representatives  and  all 
broker-dealer  firms  vdlh  which  it  enters 
into  selling  agreements  and  all  financial 
institutions  with  which  it  enters  into 
agency  agreements  regarding  the  Funds 
to  agree  to  conform  to  such  standards. 

10.  The  conditions  pursuant  to  which 
the  exemptive  relief  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Funds  with  respect  to 
the  Multiple  Distribution  System  will  be 
set  forth  in  guidelines  that  will  be 
furnished  to  the  Trustees  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  Trustees. 

11.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
contingent  deferred  sales  loads, 
conversion  features,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  pros|>ectus.  The 
shareholder  reports  of  each  Fund  will 
disclose  the  respective  expenses  and 
performance  data  applicable  to  each 
class  of  shares.  The  shareholder  reports 
will  contain,  in  the  statement  of  assets 
and  liabilities  and  statement  of 
operations,  information  related  to  the 
Fund  as  a  whole  generally  and  not  on 

a  per  class  basis.  Each  Fund's  per  share 
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data,  however,  will  be  prepared  on  a  per 
class  basis  with  respect  to  the  classes  of 
shares  of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
will  disclose  the  expenses  and/ or 
perfonnance  data  applicable  to  all 
classes  of  shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of  a 
Fund's  net  asset  value  and  public 
offering  prices  will  present  each  class  of 
shares  separately. 

12.  The  applicant  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  the  application  will  not 
imply  Commission  approval, 
authorization  or  acquiescence  in  any 
particular  level  of  payments  that  the 
Funds  may  make  pursuant  to  their  Plans 
in  reliance  on  the  exemptive  order. 

13.  Purchase  Class  shares  will  convert 
into  Target  Class  shares  on  the  basis  of 
the  relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load.  fee.  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
deHned  in  Article  III.  Section  26  of  the 
NASD's  Rules  of  Fair  Practice)  and/or 
shareholder  servicing  fee.  if  any.  that  in 
the  aggregate  are  lower  than  the  asset- 
based  sales  charge  and  service  fee  and 
shareholder  servicing  fee  to  which  they 
were  subject  prior  to  the  conversion. 

14  The  initial  determination  of  the 
Class  ELxpenses,  if  any.  that  will  be 
allocated  (o  a  particular  class  of  a  Fund 
and  any  subsequent  changes  thereto  will 
be  reviewed  and  approved  by  a  vote  of 
the  Board  of  Trustees  of  the  Fund, 
includmg  a  majority  of  the  Independent 
Trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
the  monies  paid  or  payable  by  the  Fund 
to  meet  Class  Expenses  shall  provide  to 
the  Board  of  Trustees,  and  the  Board  of 
Trustees  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
expended  and  the  purposes  for  which 
such  expenditures  were  made. 

15.  If  a  Fund  implements  any 
amendment  to  its  Plans  lliat  would 
increase  materially  the  amount  that  may 
be  borne  by  the  Target  Class  shares 
under  the  Plans,  existing  Purchase  Class 
shares  will  stop  converting  into  Target 
Class  shares  unless  the  Purchase  Class 
shareholders,  voting  separately  as  a 
class,  approve  the  proposal.  The 
Trustees  shall  take  such  action  as  is 
necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  the  Target  Class  as 
it  existed  prior  to  implementation  of  the 


proposal.  DO  later  than  the  date  such 
shares  previously  were  scheduled  to 
convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Purchase  Class  shares  for  a  new  class 
("New  Purchase  Class"),  Identical  to  the 
existing  Purchase  Class  shares  in  all 
material  respects  except  that  New 
Purchase  Class  will  convert  into  New 
Target  Class.  The  New  Target  Class  or 
the  New  Purchase  Class  may  be  formed 
without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
marmer  that  the  Trustees  reasonably 
beUeve  will  not  be  subject  to  Federal 
taxation.  In  accordance  with  Condition 
No.  3.  any  additional  cost  associated 
with  the  creation,  exchange,  or 
conversion  of  the  New  Target  Class  or 
the  New  Purchase  Class  shall  be  borne 
solely  by  Citibank  and  LFBDS.  Purchase 
Class  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Target  Class  shares  subject 
to  the  higher  maximum  payment. 
provided  that  the  material  features  of 
the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

16.  The  Administrative  Services  Plan 
will  be  adopted  and  operated  in 
accordance  with  the  procedures  set 
forth  in  rule  12b-l  (b)  through  (f)  as  if 
the  expenditures  made  thereunder  were 
subject  to  rule  12b-l.  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

Applicants'  CUSC  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  condition  that  applicants 
v^nll  complywith  the  provisions  of 
proposed  rule  6c-10  under  the  Act 
(Release  No.  IC-16619  (Nov.  2.  1988)), 
as  such  rule  is  currently  proposed  and 
as  It  may  be  reproposed.  adopted,  or 
amended. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mar^wt  H.  McFarland. 
Deputy  Secretary. 
jFR  Doc  94-24170  Filed  9-29-94,  845  amj 
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[Release  No.  3&-29130] 

Filings  Under  ttie  Putrilc  Utility  Holding 
Company  Act  of  1935  ("Act") 

September  23,  1994. 

Notice  is  hereby  given  that  the 
following  riUng(s)  has/have  been  made 
with  the  Commission  pursuant  to 


provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
f)ersons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is^'are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/ or  declaration(s) 
should  submit  their  views  in  writing  by 
October  17, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  sjiecifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

General  Public  Utilities  Corporation,  et 
at.  (70-7926) 

General  Public  Utilities  Corporation 
("GPU").  100  Interpace  Parkway, 
Parsippany,  New  Jersey  07054,  a 
registered  holding  company,  and  its 
public-utility  subsidiary  companies 
jersey  Central  Power  &  Light  Company 
("JCP&L").  300  Madison  Avenue. 
Morristown,  New  Jersey  07960. 
Metropolitan  Edison  Company  ("Met- 
Ed").  2800  Pottsville  Pike.  P.O.  Box 
16001,  Reading,  Pennsylvania  19640 
and  Pennsylvania  Electric  Company 
("Penelec"),  1001  Broad  Street. 
Johnslown.  Pennsylvania  15907 
(collectively,  the  "GPU  Companies"), 
have  filed  a  post -effective  amendment 
under  sections  6(a)  and  7  of  tlie  Act  and 
rules  53  and  54  thereunder  to  their 
declaration  previously  filed  under 
sections  6(a)  and  7  and  rule  50(a)(5). 

By  order  dated  March  18.  1992  (HCAR 
No.  25493)  ("Order"),  the  Commission 
authorized  the  GPU  Companies  fi'om 
time  to  time  through  March  31.  1995  to: 
(1)  Issue,  sell  and  renew  unsecured 
promissory  notes  ("Notes")  in  eunotmts 
up  to  $150  million  outstanding  at  any 
one  time  and  maturing  not  more  than 
six  months  from  the  date  of  issue,  to 
certain  banks  under  the  terms  of  a 
revolving  credit  agreement  ("Credit 
Agreement")  with  Citibank.  N.A.  and 
Chemical  Bank  as  co-agents  and 
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Chemical  Bank  as  the  administrative 
agent;  (2)  issue,  sell  and  renew  their 
unsecured  promissory  notes,  maturing 
not  more  than  nine  months  from  the 
date  of  issue,  pursuant  to  loan 
participation  arrangements  and  informal 
lines  of  credit  ("Lines  of  Credit")  in 
amounts  up  to  the  limitations  on  short- 
term  indebtedness  contained  in  their 
respective  charters  but,  the  case  of  GPU, 
$200  million;  (3)  incur  other  short-term 
unsecured  debt  ("Other  Short-Term 
Debt"),  fi-om  time  to  time,  in  amounts 
up  to  the  limits  permitted  by  their 
respective  charters  but,  in  the  case  of 
GPU,  $200  million;  and  (4)  in  the  case 
of  JCP&L,  Met-Ed  and  Penelec,  issue  and 
sell  their  respective  unsecured 
promissory  notes  as  commercial  paper 
("Commercial  Paper")  in  amounts  up  to 
their  respective  charter  limits.  In  no 
event,  however,  would  the  total  amount 
of  such  unsecured  debt  of  any  GPU 
Company  outstanding  at  any  one  time 
exceed  the  limitations  on  such 
indebtedness  imposed  by  such 
company's  charter  but,  in  case  of  GPU, 
$200  million. 

At  June  30,  1994,  the  charter  limits  of 
JCP&L,  Met-Ed  and  Penelec  would  have 
permitted  them  to  have  maximum  short- 
term  indebtedness  outstanding  at  any 
one  time  of  $275,  $122  and  $137 
million,  respectively. 

The  GPU  Companies  now  propose  to 
extend  the  term  of  the  Credit  Agreement 
and  to  provide  for  an  increase  in  the 
amount  of  borrowings  that  the  GPU 
Companies  may  make  thereunder.  They 
also  propose  to  extend  and  increase 
their  other  short-term  borrowing 
capabihty.  Accordingly,  the  GPU 
Companies  now  request  authority  from 
the  effective  date  of  the  authorization 
herein  sought  through  December  31, 
1997  from  time  to  time  (1)  To  issue,  sell 
and  renew  their  unsecured  promissory 
notes  (  "New  Notes")  to  certain  banks 
("Banks")  under  the  terms  of  a  new 
revolving  credit  agreement  or  an 
amendment  to  the  existing  agreement 
("New  Credit  Agreement")  in  amounts 
up  to  $250  miUion  outstanding  at  any 
one  time.  (2)  to  issue,  sell  and  renew 
their  unsecured  promissory  notes 
pursuant  to  loan  participation 
arrangements  and  lines  of  credit  ("New 
Lines  of  Credit")  in  amounts  up  to  the 
limitations  on  short-term  indebtedness 
contained  in  their  respective  charters 
and.  in  the  case  of  GPU,  $200  million, 
(3)  in  the  cases  of  JCP&L,  Met-Ed  and 
Penelec  to  issue  and  sell  their  respective 
unsecured  promissory  notes  as 
commercial  paper  ("New  Commercial 
Paper")  in  amounts  up  to  their 
respective  charter  Umits,  and  (4)  to 
incur  other  short-term  unsecured  debt 
from  time  to  time  in  amounts  up  to  the 


limits  permitted  by  their  respective 
charters  and,  in  the  case  of  GPU,  $200 
million.  In  no  event,  however,  would 
the  total  amount  of  such  unsecured  debt 
of  any  GPU  Company  outstanding  at  any 
one  time  exceed  the  limitation  on  such 
indebtedness  imposed  by  such 
Company's  charter  and,  in  the  case  of 
GPU.  $200  million.  CiUbank.  N.A.  and 
Chemical  Bank  would  serve  as  co-agents 
under  the  New  Credit  Agreement  and 
Chemical  Bank  would  also  serve  as 
administrative  agent. 

New  Notes  issued  under  the  New 
Credit  Agreement  would  mature  not 
more  than  six  months  from  their  date  of 
issue.  The  annual  interest  rate  on  each 
borrowing  would  be  either  (a)  The 
Alternate  Base  Rate,  as  in  effect  from 
time  to  time,  (b)  the  CD  Rate,  as  in  effect 
from  time  to  time,  plus  an  amount 
ranging  from  .375%  to  .625%  depending 
upon  the  Debt  Rating  of  the  borrower 
and,  in  the  case  of  GPU,  the  Debt  Rating 
of  JCP&L,  or  (c)  the  Eurodollar  Rate,  as 
in  effect  from  time  to  time,  plus  an 
amount  ranging  from  .25%  to  .50% 
depending  upon  the  Debt  Rating  of  the 
borrower  and.  in  the  case  of  GPU,  the 
Debt  Rating  of  JCP&L. 

The  New  Credit  Agreement  will  afford 
the  GPU  Companies  the  option  of 
inviting  competitive  bids  from  the 
Banlcs  for  requested  maturities  of  up  to 
six  months  in  such  principal  amounts  as 
a  GPU  Company  may  request,  subject  to 
the  $250  million  limit  of  the  New  Credit 
Agreement  ($200  milUon  in  the  case  of 
GPU).  No  Bank  would  be  required  to  bid 
for  any  such  loan  and  the  GPU 
Companies  would  not  be  obligated  to 
accept  any  bids  received. 

The  GPU  Companies  propose  to  pay 
the  Banks  a  facility  fee  ranging  from 
.125%  to  .375%  per  aimum.  depending 
on  the  Debt  Ratings  of  Met-Ed.  JCP&L 
and  Penelec.  of  the  total  amount  of  the 
commitment,  and  a  competitive  bid  fee 
of  $2,500  for  each  request  for  a 
competitive  bid.  In  addition,  an  agency 
fee  of  $25,000  would  be  payable  to  each 
of  the  Co- Agents  upon  signing  of  the 
New  Credit  Agreement,  and  an  annual 
administrative  agent  fee  of  $15,000 
would  be  payable  to  Chemical  Bank. 

Issuance  of  the  New  Notes  would  be 
subject  to  certain  conditions,  and  the 
New  Notes  would  be  subject  to 
acceleration  under  certain 
circumstances.  Borrowings  bearing 
interest  at  the  Alternate  Base  Rale 
would  be  prepayable  at  any  time, 
without  penalty;  borrowings  at  the  CD 
Rate  or  the  Eurodollar  Rate  would  also 
be  prepayable,  subject  to  payment  of 
certain  costs  incurred  by  the  Banks  in 
connection  with  the  prepayment; 
borrowings  at  a  competitive  bid  rate 
would  not  be  prepayable. 


Each  borrowing  pursuant  to  an 
unsecured  promissory  note  issued 
under  New  Lines  of  Credit  will  bear 
interest  at  a  rate  (after  giving  effect  to 
any  fees  or  compensating  balance 
requirements)  not  exceeding  125%  of 
the  greater  of  (AJ  The  lending  bank's 
prime  rate  for  commercial  borrowing  in 
effect  from  time  to  time,  and  (B)  the 
Federal  Funds  Rate  plus  V2  of  1%,  will 
mature  not  more  than  nine  months  from 
the  date  of  issuance,  will  be  prepayable 
only  to  the  extent  provided  therein  and 
will  not  be  issued  as  part  of  a  public 
offering.  New  Lines  of  Credit 
borrowings  may  include  borrowings 
under  which  a  GPU  Company  would 
execute  a  master  unsecured  promissory 
note.  The  principal  amount  outstanding 
under  each  such  master  note  would 
increase  or  decrease  depending  upon 
the  amount  of  borrowings.  Such 
arrangements  are  often  employed  to 
facilitate  the  sale  of  loan  participations 
by  the  lending  bank. 

Unsecured  promissory  notes  sold  as 
New  Commercial  Paper  would  be  issued 
in  denominations  of  $100,000  or 
multiples  thereof  with  maturities  of  up 
to  270  days  and  would  not  be 
prepayable  prior  to  maturity.  New 
Commercial  Paper  would  be  sold 
directly  to  one  or  more  commercial 
paper  dealers  at  a  discount  rate 
prevailing  at  the  date  of  issuance  for 
commercial  paper  of  comparable  quality 
and  of  the  particular  maturity  sold  by 
other  issuers  of  commercial  paper.  No 
fee  or  commission  would  be  payable  by 
JCP&L.  Met-Ed  or  Penelec  in  connection 
with  their  issuances  and  sales  of  New 
Commercial  Pai>er.  The  New 
Commercial  Paper  will  be  reoffered  by 
the  purchasing  dealer  or  dealers  to 
institutional  investors  at  a  discount  of 
not  more  than  '/%  of  1%  per  annum  less 
than  the  prevailing  discount  rate  to 
JCP&L.  Met-Ed  or  Penelec.  The 
commercial  paper  dealers  will  offer  and 
resell  the  New  Commercial  Paper  to  not 
more  than  a  total  of  200  of  their 
respective  customers,  identified  and 
designated  in  a  non-public  list  ("Closed 
List")  prepared  by  each  such  dealer  in 
advance  for  this  purpose. 

JCP&L,  Met-Ea  and  Penelec  may  also 
utilize  the  services  of  one  or  more 
commercial  paper  placement  agents 
("Placement  Agent")  through  whom 
they  would  sell  their  New  Commercial 
Paper  directly  to  one  or  more 
institutional  investors  included  on  the 
Placement  Agent's  Closed  List  (as  it  may 
be  amended)  which  would  not  exceed 
200  such  investors.  The  Placement 
Agent  would  arrange  for  the  sale  of  New 
Commercial  Paper  and  would  be 
compensated  for  its  services  out  of  the 
discount  on  the  sale.  No  fee  or  other 
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commission  would  be  otherwise 
payable  by  JCPAL,  Met-Ed  or  Penelec  in 
connection  with  the  placement  of  their 
New  Commercial  Paper. 

The  GPU  Companies  fvirther  propose 
to  issue,  sell  and  renew  from  time  to 
time  their  unsecured  promissory-  notes 
evidencing  short-term  borrowings  from 
lenders  such  as  commercial  banks, 
insurance  companies  or  other 
institutions.  Such  notes  would  mature 
not  later  thim  nine  months  after  the  date 
of  issue,  bear  interest  at  a  rate  (after 
giving  effect  to  any  fees  and 
compensating  balance  requirements)  not 
in  excess  of  the  greater  of  125%  of  (A) 
Such  lender's  or  other  recognized  prime 
rate  and  (B)  the  Federal  Funds  Rate  plus 
Vi  of  1%.  would  be  prepayable  only  to 
the  extent  therein  provided  and  would 
not  be  issued  as  part  of  any  public 
offering. 

The  proceeds  from  the  issuance  and 
sale  of  the  unsecured  promissory  notes 
as  proposed  herein  will  be  used  by  the 
GPlf  Companies  to  finance  their 
businesses,  including,  in  the  case  of 
GPU.  to  finance  the  acquisition  of 
securities  of  EWGs  and  FUCOs. 

Central  and  South  West  Services.  Inc.. 
H  al.  (70-«4S9) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  its  service  company  subsidiary. 
Central  and  South  West  Services.  Inc. 
CCSWS"),  both  located  at  1616  Woodall 
Rogfrs  Freeway.  Dallas.  Texas  75202. 
have  filed  a  declaration  imder  Section 
6(a).  7  and  12(b)  of  the  Act  and  Rule  45 
thereunder. 

CSWS  proposes,  through  December 
31 .  1996.  to  refinance  certain  of  its  long- 
term  assets  ("Assets"),  including  the 
CSW  headquarters  building  located  in 
Dallas.  Texas  ("Headquarters  Building") 
by  borrowing  up  to  $60  million  from 
one  or  more  commercial  banks  and/or 
institutional  lenders.  The  Assets, 
including  the  Headquarters  Building, 
are  cxxrrently  financed  primarily  through 
the  CSW  Money  Pool  ("Money  Pool"). 

CSWS  and  CSW  propose  to  refinance 
the  Assets  either  through  a  floating  rate 
loan  from  a  commercial  bank  or  through 
a  fixed  rate  private  placement  of 
securities  to  institutional  lenders.  Bank 
borrowings  will  be  evidenced  by 
secured  or  unsecured  notes  with 
maturities  not  exceeding  15  years  and 
bear  interest  at  not  more  than  100  basis 
points  above  the  LIBOR  or  similar  rate. 
In  connection  with  such  floating  rate 
borrowing.  CSWS  requests  authority  to 
enter  into  interest  rate  swap  agreements 
to  obtain  the  benefits  of  fixed  rate 
financing.  Any  swap  agreements  would 
provide  that  the  prepayment  of  the 
notes  would  terminate  CSWS" 


obhgations  to  its  counterparty  under  the 
swap  agreement.  Institutional 
borrowings  will  be  evidenced  by  notes 
with  maturities  not  exceeding  15  years 
and  bear  interest  at  a  rate  not  expected 
to  exceed  the  effective  cost  of  money 
from  unsecured  prime  commercial  rate 
loans  prevailing  on  tiie  date  of  such 
borrowings.  The  choice  between  the 
financing  alternatives  will  depend 
principally  on  market  conditions. 

Proceeds  from  the  proposed 
borrowings  will  not  be  used  to  finance 
the  acquisition  of  an  exempt  wholesale 
generator  or  a  foreign  utility  company  as 
defined  in  Section  32  and  33  of  the  Act. 

As  the  sole  holder  of  the  outstanding 
common  stock  of  CSWS  and  as  an 
inducement  to  commercial  banks  or 
institutional  lenders  to  make  loans  to 
CSWS.  it  is  contemplated  that  CSW  may 
be  required  to  guarantee  the  obligations 
of  CSWS  to  the  lenders.  Accordingly. 
CSW  proposed  to  guarantee  the 
pa\Tnents  due  to  lenders. 

Alabama  Power  Company,  et  al.  (70- 
8461) 

Alabama  Power  Company,  600  North 
18th  Street.  Birmingham.  Alabama 
35291  ("Alabama").  Georgia  Power 
Company.  333  Piedmont  Avenue.  NE.. 
Atlanta.  Georgia  30308  ("Georgia").  Gulf 
Power  Company.  500  Bayfront  Parkway. 
Pensacola.  Florida  32501  ("Gulf). 
Mississippi  Power  Company.  2992  West 
Beach,  Gulfport.  Mississippi  39501 
("Mississippi"),  and  Savannah  Electric 
and  Power  Company.  600  Bay  Street. 
East,  Savannah.  Georgia  31401 
("Savannah")  (collectively.  "Operating 
Companies  ■).  electric  public  utility 
subsidiaries  of  the  Southern  Company, 
a  registered  holding  company,  have 
filed  an  application-declaration  under 
Sections  6(a).  7.  9(a).  10  and  12(b)  of  the 
Act  and  Rules  45  and  54  thereunder. 

Each  Operating  Company  proposes  to 
organize  a  separate  special  purpose 
subsidiary  as  either:  (1)  a  limited 
liability  company  ("LLC")  under  the 
Limited  Liability  Company  Act  ("LLC 
Act");  or  (2)  a  limited  partnership 
("LP")  under  the  Revised  Uniform 
Limited  Partnership  Act  ("LP  Act")  of 
any  state  in  which  they  respectively  are 
organized  to  du  business  or  are 
incorporated,  or  of  the  State  of  Delaware 
or  other  jurisdiction  considered 
advantageous  by  any  of  the  Operating 
Companies  ("Special  Purpose 
Subsidiaries").  In  the  event  that  any 
Operating  Company  organizes  its 
Special  Purpose  Subsidiary  as  either  an 
LLC  or  an  LP.  it  may  also  organize  a 
second  special  purpose  subsidiary 
under  the  General  Corporation  Law  of 
any  state  in  which  they  respectively  are 
organized  to  do  business  or  are 


incorporated,  or  of  the  State  of  Delaware 
or  other  jurisdiction,  as  the  case  may  be 
("Investment  Sub"),  for  the  respective 
purpose  of:  (1)  Acquiring  and  holding 
Special  Piupose  Subsidiary  common 
stock  so  as  to  comply  with  the 
requirement  under  the  applicable  LLC 
Act  that  a  limited  liability  company 
have  at  least  two  members;  and  (2) 
acting  as  the  general  partner  of  such 
Special  Purpose  Subsidiary  and 
acquiring,  either  directly  or  indirectly 
through  such  Investment  Sub.  a  limited 
partnership  interest  in  such  Special 
Purpose  Subsidiary  to  ensure  that  such 
Special  Purpose  Subsidiary  will  at  all 
times  have  a  limited  partner  to  the 
extent  required  by  the  applicable  LP 
Act. 

The  Sf)ecial  Purpose  Subsidiaries 
then  will  issue  and  sell  their  preferred 
securities  ("Preferred  Securities"),  with 
a  par  or  stated  value  or  liquidation 
preference  of  up  to  $100  per  security,  at 
any  time  or  from  time-to-time,  in  one  or 
more  series  through  December  31, 1997. 
The  Preferred  Securities  will  be  sold  by 
the  respective  Special  Purpose 
Subsidiaries  in  the  following  aggregate 
par  or  stated  value  or  liquidation 
preference  amounts:  (1)  Up  to  $175 
million  in  the  case  of  Alabama;  (2)  up 
to  $300  million  in  the  case  of  Georgia; 

(3)  up  to  $15  million  in  the  case  of  Gulf; 

(4)  up  to  $15  million  in  the  case  of 
Mississippi;  and  (5)  up  to  $10  million  in 
the  case  of  Savannah. 

Each  Operating  Company  and/or  its 
respective  Investment  Sub  will  acquire 
all  of  the  common  stock  or  all  of  the 
general  partnership  interests,  as  the  case 
may  be,  of  its  Special  Purpose 
Subsidiary  for  an  amount  up  to  21%  of 
the  total  equity  capitalization  from  time- 
to-time  of  such  Special  Purpose 
Subsidiary  ("Equity  Contribution"). 
Each  Operating  Company  may  issue  and 
sell  to  its  Special  Purpose  Subsidiary,  at 
any  time  or  from  time-to-time  in  one  or 
more  series,  8ut>ordiiiated  debentures, 
promissory  notes  or  other  debt 
instruments  ("Notes")  governed  by  an 
indenture  or  other  document,  and  the 
Special  Purpose  Subsidiary  will  apply 
both  the  Equity  Contribution  and  the 
proceeds  from  the  sale  of  Preferred 
Securities  to  purchase  Notes  of  such 
Operating  Company.  Alternatively,  each 
Operating  Company  may  enter  into  a 
loan  agreement  or  agreements  with  its 
Special  Purpose  Subsidiary  under 
which  it  will  loan  to  the  Operating 
Company  ("Loans")  both  the  Equity 
Contribution  and  the  proceeds  from  the 
sale  of  the  Preferred  Securities 
evidenced  by  Notes.  Each  Operating 
Company  may  also  guarantee 
("Guaranties")  the  payment  of 
dividends  or  distributions  on  the 


Preferred  Securities,  payments  to  the 
Preferred  .Securities  holders  of  amounts 
due  upon  liquidation  or  redemption  of 
the  Preferred  Securities  and  certain 
additional  amounts  that  may  be  payable 
regarding  the  Preferred  Securities. 

Each  Note  will  have  a  term,  including 
extensions,  of  up  to  50  years.  Prior  to 
maturity,  each  Operating  Company  will 
pay  only  interest  on  its  Notes  at  a  rate 
equal  to  the  dividend  or  distribution 
rate  on  the  related  series  of  Preferred 
Securities.  The  dividend  or  distribution 
rate  may  be  either  fixed  or  adjustable, 
determined  on  a  periodic  basis  by 
auction  or  remarketing  procedures,  in 
accordance  with  a  formula  or  formulae 
based  upon  certain  reference  rates,  or  by 
other  predetermined  methods.  Such 
interest  payments  will  constitute  each 
Special  Purpose  Subsidiary's  only 
income  and  will  be  used  by  it  to  pay 
monthly  dividends  or  distributions  on 
the  Preferred  Securities  issued  by  it  and 
dividends  or  distributions  on  the 
common  stock  or  the  general 
partnership  interests  of  such  Special 
Purpose  Subsidiary. 

Dividend  payments  or  distributions 
on  the  Preferred  Sec\irities  will  be  made 
monthly,  will  be  cumulative  and  must 
be  made  to  the  extent  that  funds  are 
legally  available.  However,  each 
Operating  Company  will  have  the  right 
to  defer  payment  of  interest  on  its  Notes 
for  up  to  five  years,  provided  that  if 
dividends  or  distributions  on  the 
Preferred  .Securities  of  any  series  are  not 
paid  for  up  to  18  consecutive  months, 
then  the  holders  of  the  Preferred 
Securities  of  such  series  may  have  the 
right  to  appoint  a  trustee,  special 
general  partner  or  other  special 
representative  to  enforce  the  Special 
Purpose  Subsidiary's  rights  under  the 
related  Note  and  Guaranty.  Each  Special 
Purpos^e  Subsidiary  will  have  the 
parallel  right  to  defer  dividend 
payments  or  distributions  on  the  related 
series  of  Preferred  Securities  for  up  to 
five  years.  The  dividend  or  distribution 
rates,  payment  dates,  redemption  and 
other  similar  provisions  of  each  series  of 
Preferred  Securities  will  be  substantially 
identical  to  the  interest  rates,  payment 
dates,  redemption  and  other  provisions 
of  the  related  Note  issued  by  the 
Op'irating  Company. 

The  Notes  and  related  Guaranties  of 
each  Operating  Company  will  be 
subordinate  to  all  other  existing  and 
future  indebtedness  for  borrowed 
money  of  such  Operating  Company  and 
will  have  no  cross-default  provisions 
with  respect  to  their  indebtedness  of  the 
Operating  Company  However,  each 
Operating  company  may  not  declare  and 
pay  dividends  on  its  outstanding 
preferred  or  common  stock  imless  all 


payments  due  under  its  Notes  and 
Guaranties  have  been  made. 

It  is  expected  that  each  Operating 
Company's  interest  payments  on  the 
Notes  issued  by  it  wilfbe  deductible  for 
federal  income  tax  purposes  and  that  its 
Special  Purpose  Subsidiary  will  be 
treated  as  a  partnership  for  federal 
income  tax  purposes.  Consequently, 
holders  of  the  Preferred  Securities  will 
be  deemed  to  have  received  partnership 
distributions  in  respect  of  their 
dividends  or  distributions  from  the 
respective  Special  Purpose  Subsidiary 
and  will  not  be  entitled  to  any 
"dividends  received  deduction"  under 
the  Internal  Revenue  Code. 

The  Preferred  Securities  are 
optionally  redeemable  by  the  Special 
Purpose  Subsidiary  at  a  price  equal  to 
their  par  or  stated  value  or  liquidation 
preference,  plus  any  accrued  and 
unpaid  dividends  or  distributions,  at 
any  time  after  a  specified  date  not  later 
than  10  years  from  their  date  of  issuance 
or  upon  the  occurrence  of  certain 
events.  The  Preferred  Seciirities  of  any 
series  may  also  be  subject  to  mandatory 
redemption  upon  the  occurrence  of 
certain  events.  Each  Operating  Company 
also  may  have  the  right  in  certain  cases 
to  exchange  the  Preferred  Securities  of 
its  Special  Purpose  Subsidiary  for  the 
Notes  or  other  junior  subordinated  debt 
of  the  Operating  Company. 

In  the  event  that  any  Special  Purpose 
Subsidiary  is  required  to  withhold  or 
deduct  certain  amounts  in  connection 
with  dividend  distribution  or  other 
payments,  it  may  also  have  the 
obligation  to  "gross  up"  such  pajTnents 
so  that  the  holders  of  the  Preferred 
Securities  will  receive  the  same 
payment  after  such  withholding  or 
deduction  as  they  would  have  received 
if  no  such  withholding  or  deduction 
were  required.  In  such  event,  tiie  related 
Operating  Company's  obligations  imder 
its  Note  and  Guaranty  may  also  cover 
such  "gross  up"  obligation.  In  addition, 
if  any  Special  Purpose  Subsidiary  is 
required  to  pay  taxes  on  income  derived 
from  interest  payments  on  the  Notes,  the 
related  Operating  Company  may  be 
required  to  pay  additional  interest  equal 
to  the  tax  payme,^t.  Each  Operating 
Company,  individually,  expects  to 
apply  the  net  proceeds  of  the  Loans  to 
the  repayment  of  outstanding  short-term 
debt,  for  construction  purposes,  and  for 
other  general  corporate  purposes, 
including  the  redemption  or  other 
retirement  of  outstanding  senior 
securities. 

Columbus  Southern  Power  Co,  et  al. 
(70-8463) 

Columbus  Southern  Power  Co. 
("Columbus"),  21 5  North  Front  Street, 


Columbus,  Ohio  43215,  an  electric 
utility  subsidiary  company  of  American 
Electric  Power  Co.,  Inc.,  a  registered 
holding  company,  and  Simco,  Inc. 
("Simco").  215  North  Front  Street. 
Columbus,  Ohio  43215,  a  non-utility 
subsidiary  company  of  Columbus,  have 
filed  a  declaration  under  Section  12(c) 
of  the  Act  and  Rule  42  thereunder. 
Columbus  and  Simco  request  an 
authorization  for  Simco  to  return  excess 
capital  to  Columbus  through  a 
declaration  of  dividends  on  its  common 
shares  of  stock  out  of  paid-in  capital 
surplus  to  be  paid  on  a  periodic  basis 
until  the  amount  of  dividends  equals 
$500,000. 

In  an  order  dated  June  5,  1987  (HCAR 
No.  24405),  the  Commission  authorized 
Columbus  to  acquire  a  note  from 
Peabody  Coal  Company  ("Peabody")  in 
cormection  with  the  sale  of  real  property 
and  fixed  assets  to  Peabody.  In 
consequence  of  this  transaction,  the  coal 
mining  activities  of  Simco  were 
transferred  and  almost  all  of  its  business 
operations  were  discontinued. 

In  an  order  dated  October  19, 1990 
(HCAR  No.  25174),  the  Commission 
authorized  Simco  to  reduce  the  par 
value  of  its  authorized  shares  of 
common  stock  to  $0.10  per  share,  to 
reduce  the  stated  capital  of  its  common 
stock  from  $9,000,000  to  $9,000,  and  to 
declare  and  pay  to  Columbus  dividends 
out  of  paid-in  capital  up  to  $4.5  miUion. 

Simco  is  a  party  to  a  May  1, 1991 
agreement  with  Conesville  Coal 
Preparation  Co.  ( 'Conesville"),  a  non- 
utility  subsidiary  companv  of 
Columbus.  Under  the  agreement, 
Conesville  has  a  non-exclusive  right  to 
the  use  of  a  coal  conveyor  beltline, 
through  January  1,  2017,  in  exchange  for 
a  usage  charge  currently  in  the  amount 
of  approximately  $38,000  per  month. 

In  consequence  of  the  above- 
described  transactions  and  the  cessation 
of  all  other  business  by  Simco,  Simco 
has  cash  in  excess  of  its  foreseeable 
capital  requirements.  Simco  currently 
has  90,000  shares  of  common  stock,  par 
value  $.10  per  share.  On  June  30, 1994, 
Simco  had  retained  earnings  of 
$111 ,338,  paid-in  capital  of  $740,000.  a 
slated  capital  of  $9,000,  and  cash  and 
temporary  investments  of  $355,479. 

Monthly  usage  charges  under  the 
agreement  will  continue  for 
approximately  twenty-two  years.  This 
amount  together  with  the  current  capital 
of  Simco  is  far  in  excess  of  foreseeable 
capital  needs.  Therefore,  it  is  proposed 
that  excess  capital  in  an  amount  not  to 
exceed  $500,000  be  distributed  to 
Colimibus. 
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For  the  Commission,  by  tiie  Uivision  of 
Investment  Managenwnt,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Dtputy  Secretary 
|FR  Doc.  94-24171  Filed  9-29-94;  8:45  am) 
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Artides  schedule 


Tea  (mantrfactufed  by  the 
Red  Star  Tea  Farm). 


Item  number 
from  the  Har- 
monized Tariff 
(19U.SC.  1202) 


0902.10.00 
0902.30.00 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  94-76] 

Determination  That  Maintenance  of 
Determination/Finding  of  July  7. 1992, 
Pertaining  to  Certain  Tea  Imfxjrted 
From  the  PRC  is  No  Longer  Necessary 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Determination  that  Merchandise 
is  no  longer  subject  to  19  U.S.C.  1307. 

summary:  On  luly  7.  1992.  the 
Commission  of  Customs;  with  the 
approval  of  the  Secretary  of  the 
Treasury  issued  a  determination/ finding 
that  certain  tea.  described  as  Red  Star 
Brand  Tea.  Rod  Star  Tea  Farm  Brand 
Tea.  and  any  other  tea  produced  by  the 
Red  Star  Tea  Farm  in  Guangdong 
Province,  People's  Republic  of  China, 
writh  the  use  of  convict  labor  and/or 
forced  labor,  and/or  indentured  labor, 
was  being,  or  was  likely  to  be  imported 
into  the  United  States.  The 
Commissioner  of  Customs,  pursuant  to 
19  CFR  12.42(f)  has  now  detennined. 
based  upon  additional  Customs 
investigation,  that  such  merchandise  is 
no  longer  being,  or  is  likely  to  be 
imported  into  the  United  States  in 
violation  of  Section  307  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1307). 

DATES:  This  determination  shall  take 
effect  C)ctot)er  5.  1004 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  |.  Tinger.  Senior  Special  Agent. 
Office  of  Enforcement.  Headquarters, 
U.S.  Customs  Service.  1301  Cx)nstitution 
Ave..  N.W..  Washington  DC.  20229 
(202)927-1510. 

Ueterminatioa 

Pursuant  to  Section  12.42(0).  Customs 
Regulations  (19  CFR  12  42(0.  it  is 
hereby  determined  that  certain  articles 
of  the  People's  Republic  of  China  are  no 
longer  being,  or  likely  to  Ihj.  imported 
into  the  United  States,  which  are  being 
mined,  produced  or  manufactured  with 
the  use  of  convict,  forced  or  indentured 
labor 


Approved  September  9. 1994. 

George  J.  Weise. 

Commissioner  of  Customs. 

lohn  P.  Simpson. 

Dtjputy  Assistant  Secretary-  (Enforcement). 

IFR  Doc  94-24237  Filed  9-29-94;  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985.  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359.  March  29.  1978). 
and  Delegation  Order  No.  85-5  of  June 
27.  1985  (50  FR  27393.  July  2.  1985).  i 
hereby  determine  that  the  objects  in  the 
exhibit  "Treasures  of  the  Czars"  (sec 
list ').  Imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States^are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  at 
The  Florida  International  Museum  from 
on  or  about  January  11.  1995.  to  on  or 
about  June  11,  1995  and  possibly 
thereafter  at  other  venues  within  the 
United  States  yet  to  be  determined,  is  in 
the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  b«<  published  in  the  Federal 
Register. 

Dated:  JW'ptember  27.  1994. 
Lcs  I  in. 

Crneral  Counsel. 

IFR  Doc    94-24269  Filed  9-29-94:  8:45  ami 
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Convention  on  Cultural  Property 
implementation  Act  (Pub  L  97-446; 
import  Restriction  on  Maya  Artifacts 
From  the  Peten  Region,  Guatemala 

AGENCY:  United  States  Information 
Agency. 


■  A  copy  of  this  list  mav  tM>  oblairu'd  bv 
contartinK  Ms  Lorie  Nierenborg  of  the  OfHcr  of  the 
Ccncral  Ck>un9el  of  USIA.  Ttie  telephone  numt>er  i» 
202/bl»-60M.  and  the  address  Is  U.S.  Infornuition 
Ajseiury.  301  Kourth  Sireol,  SW.,  Rooin  700. 
\Va.>hinRton.  IX:  20547. 


ACTION:  Determination  to  Extend 
Emergency  Restriction  on  Maya 
Artifacts  from  the  Peten  Region, 
Guatemala. 

Pursuant  to  the  authority  vested  in  me 
under  Executive  Order  12555  and 
Delegation  Order  No.  86-3  of  March  18, 
1986  (51  FR  10137). 

I  find:  Pursuant  to  the  requirements  of 
Section  304(c)(3)  of  the  Act.  19  U.S.C. 
2603(c)(3).  with  respect  to  the  extension 
of  an  emergency  import  restriction  on 
Maya  fulifacts  from  the  Peten  Region. 
Guatemala,  and  pursuant  to  the 
emergency  provisions  under  Section 
304(a)(3);  and  pursuant  to  a  favorable 
recommendation  from  the  Cultural 
Property  Advisory  Committee. — 

(1)  That  the  material  is  archaeological 
and  is  identifiable  as  part  of  the  remains 
of  the  Maya  civilization  (approximately 
1200  B.C.-1500  A.D)  which  developed  a 
WTiting  system  and  about  which  little  is 
known  except  from  limited  scientific 
excavation  of  intact  remains;  that  pillage 
continues  to  exist  relative  to  these 
remains  of  the  Maya  culture,  the  record 
of  which  continues  to  be  in  jeopardy 
&x)m  pillage,  dismantling,  dispersal,  or 
fragmentation  which  is,  or  threatens  to 
be.  of  crisis  proportions; 

(2)  That  the  application  of  the  import 
restriction  set  forth  on  a  temporary  basis 
would  continue,  in  whole  or  in  part,  to 
reduce  the  incentive  for  pillage. 

Determination 

Therefore,  in  accordance  with  the 
aforementioned  authority  vested  in  me, 
and  pursuant  to  Section  304(c)(3)  of  the 
Act,  19  U.S.C.  2603(c)(3),  and  consistent 
with  a  favorable  recommendation  from 
the  Cultural  Property  Advisory- 
Committee,  I  determine: 

(1)  That  the  emergency  condition 
continues  to  apply  with  respect  to  Maya 
artifacts  from  the  Peten  Region  of 
Guatemala. 

(2)  That  the  emergency  import 
restriction  that  went  into  effect  on  April 
15.  1991,  is  extended  for  a  period  of 
three  more  years  effective  October  3, 
1994 

Dated:  September  23. 1994. 
Penn  Kemble, 

Deputy  Director.  United  States  Information 
Agency. 

IFR  Doc.  94-24144  Filed  9-29-94;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Register 

Vol.  59,  No.  189 

Friday,  September  30,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  MARITIME  COMMISSION 
TIME  AND  DATE:  10  a.m.— October  6. 
1994. 

PLACE:  Hearing  Room  One — 800  North 

Capitol  St.,  NW.,  Washington,  DC 

20573-0001. 

STATUS:  Open. 

MATTER(S)  TO  BE  CONSIDERED: 

1.  Docket  No.  94-06— Financial 
Respnansibility  Requirements  for 
Nonperformance  of  Transportation — 
Consideration  of  Comments. 

2.  Docket  No.  93-22— Coloading  Practices 
by  Non-Vessel-Operating  Common  Carriers; 
Shipper  Affiliate  Access  to  Service 
Contracts — Consideration  of  Comments. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking.  Secretary,  (202)  523- 

5725. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

(FR  Doc.  94-24383  Filed  9-28-94;  3:22  pm) 

BILUNG  CODE  6730-01 -M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

0(  tuber  5,  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  2lst  Streets. 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 


approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  September  28, 1994. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  94-24350  Filed  9-28-94;  3:22  pm] 

BILUNO  CODE  6210-01-P 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITCSE-94-311 

TIME  AND  DATE:  October  4,  1994  at  3:00 

p.m. 

PLACE:  Room  101,  500  E  Street  S.W., 

Washington,  DC  20436, 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  FY  1995  Expenditure  Plan  and  FY  1996 
Budget  Request.  jj 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

The  Commission  has  a  previously 
scheduled  hearing  on  this  date,  which 
will  begin  at  9:30  a.m.  If  the  hearing  has 
not  concluded  by  3:00  p.m.,  the  meeting 
to  consider  the  1995  Expenditure  Plan 
and  the  1996  Budget  Request  will 
immediately  follow  the  hearing. 

By  order  of  the  Commission. 

Issued:  September  26,  1994. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-24364  Filed  9-28-94;  3:22  pmj 
BILUNG  CODE  7020-02-P 

UNITED  STATES  INTERNATIONAL  TRADE 

COMMISSION 

lUSITC  SE-94-321 

TIME  AND  DATES:  October  5,  1994  at  2:30 
p.m. 


PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  the  future  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-670  (Final)  (Certain 
Cased  Pencils  from  Thailand) — briefing  and 
vote. 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Cotmnission: 

Issued:  September  26.  1994. 
Donna  R.  Koehnke. 
Secretary. 
IFR  Doc.  94-24366  Filed  9-28-94.  3:23  pmj 

BILUNG  CODE  r020-02-P 

UNrrED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-94-33] 

TIME  AND  DATES:  October  11,  1994  at  3:30 
p.m. 

PLACE:  Room  101,  500  E  Street  S.W.. 

Washington,  DC  20436. 

STATUS: 

1.  Agenda  for  futiire  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-719  (Preliminarv) 
(Carbon  Steel  Pipe  Nipples  from  Mexico) — 
briefing  and  vote. 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 
Issued:  September  26. 1994. 
Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  94-24357  Filed  09-28-94.  3:24  pmj 
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ENVIRONME^fTAL  PROTECHON 
AGENCY 

40  CFR  Paas  9.  86  and  88 

[AMS-FRL-^002-71 

Emission  Standards  for  Clean-Fuel 

Vehicles  and  Engines,  Requirements 
(or  Clean-Fuei  Vehicle  Conversions, 
and  California  Pilot  Test  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  1990  Clean  Air  Act 
Amendments  require  the  establishment 
of  two  clean-fuel  vehicle  programs:  a 
Clean  Fuel  Fleet  Program  and  a 
California  Pilot  Test  Program.  Under  the 
Clean  Fuel  Fleet  Program,  a  percentage 
of  new  vehicles  acquired  by  certain  fleet 
owners  located  in  covered  areas  will  be 
required  to  meet  clean-fuel  fleet  vehicle 
emission  standards.  Fleet  owners  can 
comply  with  this  requirement  by 
purchasing  new  clean-fuel  fleet 
vehicles,  by  converting  conventional 
vehicles  to  clean-fuel  fleet  vehicles,  or 
by  acquiring  "credits"  pursuant  to  a 
credits  program.  Affected  states  are 
required  to  revise  their  State 
Implementation  Plans  to  implement  the 
fleet  program,  including  provisions  to 
implement  a  credit  program  and  exempt 
clean-fuel  fleet  vehicles  from  certain 
transportation  control  measures. 
Regulations  have  already  been 
promulgated  for  the  credit  program  and 
transportation  control  measures 
exemptions.  Also,  definitions  of  terms 
used  with  the  Clean  Fuel  Fleet  program 
have  recently  been  finalized.  The  other 
Clean  Air  Act  clean-fuel  vehicle 
program  is  the  California  Pilot  Test 
program.  This  program  requires 
manufacturers  to  sell  light-duty  clean- 
fuel  vehicles  in  the  state  of  California. 
EPA  has  established  a  credit  program  for 
the  California  Pilot  Test  Program  in  a 
separate  rulemaking. 

This  action  promulgates  the  statutory 
requirements  that  have  not  been 
implemented  to  date.  These  include  the 
emission  standards  for  light-duty  and 
heavy-duty  clean-fuel  vehicles, 
regulations  for  the  conversion  of 
conventional  vehicles  to  clean-fuel  fleet 
vehicles,  manufacturer  California  clean- 
fuel  vehicles  sales  requirements  under 
the  California  Pilot  Test  Program,  and  a 
state  opt-in  program  for  the  California 
Pilot  Test  Program.  The  part  of  the 
conversion  provisions  addressing  the 
sales  volume  limit  beyond  which 
special  small-volume  manufacturer 
provisions  will  not  apply,  will  not 
become  effective  sooner  than  60  days 
after  publication  and  then  only  if  no 


adverse  comment  is  received  within  30 
days  of  publication.  If  adverse  comment 
is  received  within  30  days  of 
publication.  EPA  will  withdraw  this 
part  of  the  pile  f)ending  a  full  notice  and 
comment  process  on  this  topic. 
DATES:  This  regulation  is  effective 
October  31. 1994,  except  that  40  CFR 
88.306-94(b)(3)  will  become  effective  on 
November  29,  1994.  unless  notice  is 
received  on  or  before  October  31. 1994, 
that  adverse  or  critical  comments  will 
be  submitted.  EPA  will  publish  a  timely 
document  in  the  Federal  Register  if  the 
effective  date  is  delayed  for  this  reason. 
The  effective  date  may  also  be  delayed 
if  the  information  collection 
requirements  contained  in  this  section 
have  not  been  approved  by  the  Office  of 
Management  and  Budget.  In  that  case, 
EPA  will  publish  a  timely  document  in 
the  Federal  Register  delaying  the 
effective  date.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  regulations  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  31. 1994.  except  as  specified 
elsewhere  in  this  DATES  section. 
Sections  40  CFR  88.104-94  (b)  and  (d). 
88.201-94  through  88.206-94.  and 
88.306-94(b)  (1).  (2),  and  (4)  are  not 
effective  until  the  Office  of  Management 
and  Budget  approves  the  information 
collection  requirements  contained  in 
them.  EPA  will  publish  a  document  in 
the  Federal  Register  once  the 
information  collection  requirements  are 
approved. 

ADDRESSES:  Comments  on  40  CFR 
88.306-94(b)(3)  may  be  submitted  to 
Docket  No.  A-92-30  at  the  following 
address.  Materials  relevant  to  this 
proposal  have  been  placed  in  Docket 
Nos.  A-92-30  (Clean  Fuel  Fleet 
Program)  and  A-92-69  (California  Pilot 
Test  Program)  by  EPA.  The  docket  is 
located  at:  Air  and  Radiation  Docket  and 
Information  Center,  Room  M-1500, 
Waterside  Mall,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460.  These  dockets 
may  be  inspected  between  8:30  a.m.  and 
noon,  and  between  1:30  and  3:30  p.m. 
on  weekdays.  EPA  may  charge  a 
reasonable  fee  for  copying  docket 
materials.  In  addition,  copies  of  the 
Summary  and  Analysis  of  Comments 
document,  which  develops  certain 
issues  relevant  to  this  final  rulemaking, 
may  be  obtained  by  request  from  the 
contact  person  below.  This  document 
contains  the  Agency's  response  to  the 
public  comments  received  in  regard  to 
the  two  Notices  of  Proposed  Rulemaking 
(NPRM). 

Electronic  copies  of  the  preamble, 
regulations.  Regulatory  Impact  Analysis, 
Regulatory  Support  Document  for 


heavy-duty  clean-fuel  vehicles,  and  the 
Summary  and  Analysis  of  Comments  for 
this  rulemaking  are  available  on  the 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  Technology 
Transfer  Network  Bulletin  Board  System 
(TTNBBS).  Instructions  for  accessing 
TTNBBS  and  dowTiloading  the  abovp 
rulemaking  files  are  described  under 
SUPPLEMENTARY  INFORMATION  in  SectiOP 
l.A 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Bryan  Manning,  U.S.  EPA  (SRPB-12). 
Re^latory  Development  and  Support 
Division.  2565  Plymouth  Rd,  Ann 
Arbor.  MI  48105.  Telephone  (313)  741- 
7832. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Accessing  Electronic  Copies  of 
Ruiemaking  Documents  tbmugh  the 
Technology  Transfer  Network  Bulletin 
Board  Sy^stem  (TTNBBS) 

TTNBBS  can  be  accessed  using  a  dial- 
in  telephone  line  (919-541-5742)  and  a 
1200,  2400,  9600,  or  14,400  bps  modem. 
The  parity  of  the  modem  should  be  set 
to  N  or  none,  the  data  bits  to  8.  and  the 
stop  bits  to  1.  When  first  signing  on  to 
the  bulletin  board,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  to  register  into 
the  system.  After  registering,  proceed 
through  the  following  options  from  a 
series  of  menus: 

OMS; 

Rulemaking  and  Reporting; 

Alternative  Fuels/Fleets; 

Clean  Fuel  Fleets  or  California  Pilot 

Program. 

A  list  of  ".ZIP"  files  will  be  displayed, 
all  of  which  relate  to  the  Clean  Fuel 
Fleet  or  California  Pilot  Program 
rulemakings.  The  above  five  documents 
for  the  Emission  Standards  for  Clean- 
Fuel  Vehicles  and  Engines. 
Requirements  for  Clean-Fuel  Vehicle 
Conversions,  and  California  Pilot  Test 
Program  rulemaking  will  be  listed  in  the 
form  of  ".ZIP"  files  and  are  identified  by 
the  following  titles: 
"CFF-PRE.ZIP"  (Preamble) 
"CFF-REG.ZIP"  (Regulations) 
"CFF-COM.ZIP"  (Summary  and 

Analysis  of  Comments) 
"CFF-RIA.ZIP"  (Regulatory  Impact 

Analysis) 
"CFF-RSD.ZIP"  (Regulatory  Support 

Document  for  heavy-duty  CFVs) 

To  download  these  files,  type  the 
instructions  below  and  transfer 
according  to  the  appropriate  software  on 
your  computer:  <D>ownload. 
<P>rotocol.  <E>xamine.  <N>ew,  <L>ist, 
<H>elp  or  <ENTER>  to  exit:  D 
filename.ZIP 
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The  user  needs  to  choose  a  file 
transfer  protocol  appropriate  for  the 
user's  computer  from  the  options  listed 
on  the  terminal.  The  user's  computer  is 
then  ready  to  receive  the  file  by 
invoking  the  user's  resident  file  transfer 
software.  Programs  and  instructions  for 
de-archiving  compressed  files  can  be 
found  under  <S>ystems  Utilities  from 
the  top  menu,  under  <A>rchivers/de- 
archivers. 

TTNBBS  is  available  24  hours  a  day. 
7  days  a  week  except  Monday  morning 
from  8-12  EST,  when  the  system  is 
down  for  maintenance  and  backup.  For 
help  in  accessing  the  system,  call  the 


systems  operator  at  919-541-5384  in 
Research  Triangle  Park,  North  Carolina, 
during  normal  business  hours  EST. 

B.  Background 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  (Public  Law  101- 
549)  added  part  C  to  Title  II  of  the  CAA 
entitled.  "Clean  Fuel  Vehicles".  Under 
part  C,  states  are  to  establish  clean  fuel 
fleet  programs  (collectively  called  the 
Clean  Fuel  Fleet  (or  CFF)  program)  in 
certain  nonattainment  areas  and  EPA  is 
to  establish  a  olean-fuel  vehicle  (CFV) 
pilot  program  in  the  State  of  California 
(the  California  Pilot  Test  program  or 
Pilot  program). 


The  purpose  of  the  Clean  Fuel  Fleet 
Program  is  to  introduce  light-  and 
heavy-duty  CFVs  in  specified  "covered 
areas"  with  air  quality  problems.  CAA 
section  246(a)(2)  defines  a  "covered 
area"  for  purposes  of  the  fleet  program 
as  an  area  having  a  1980  population  of 
250,000  or  more  that  is  also  (1)  a 
serious,  severe,  or  extreme  ozone 
nonattainment  area  (based  on  1987- 
1989  data),  or  (2)  a  carbon  monoxide 
(CO)  nonattainment  area  with  a  CO 
design  value  at  or  above  16.0  parts  per 
million  (based  on  1988-1989  data). 
Currently,  there  are  22  such  areas  in  19 
states  (Table  1). 


Table  1.— States  and  Areas  Affected  by  the  Clean-Fuel  Fleet  Program 


Affected  area 


1 .  Atlanta  

2.  Baltimore  

3.  Baton  Rouge  

4.  Beaumont-Port  Arthur  

5  Boston-Lawrence-Wofcesfer  (Eastern  Massachusetts) 

6.  Chtcago-Gary-Lake  County  

7.  Denver-Boulder  

8.  El  Paso  „ l|"i']"" 

9.  Greater  Connecticut  

10.  HoustorvGalveston-Braroria  

11.  Los  Angetes-South  Coast  Atr  Basin 

12.  Milwaukee- Racine  

13.  New  YofV  Northern  New  Jersey-Long  Island 

14.  Philadelphia-WilmingtOfvTrenton  


15.  Providence  (All  Rhode  Island)  

16.  Sacramento  Metro 

-17.  San  Diego 

18.  San  Joaquin  Valley  

19  Southeast  Desert  Modtfted  AOMA  .... 

20.  Springfield  (Western  Massachusetts) 

21.  Ventura  County   

22.  Washington  (Distnct  of  Columtxa)  .... 


State(s) 


Georgia. 
Marylarxl. 
Louisiana. 
Texas. 

Massachusetts,  New  Hampshtre. 
lUirwis,  IrKhana 
Colorado. 
Texas. 
Connecticut. 
Texas. 
California. 
Wisconsin. 

CoTMiecttcut,  New  Jersey,  New  Yort< 
Delaware,  Maryland,  New  Jersey,  Penn- 
sylvania. 
Rhode  Island. 
Calrtorrua. 
California. 
California. 
Calif  omta. 
Ktessachusetts 
California. 
Maryland,  Virginia,  Distnct  of  CoJumbia. 


These  states  are  required  to  revise 
their  State  Implementation  Plans  (SIPs) 
to  ensure  that  "covered  fleet '  owners 
will  include,  through  purchase  or  lease, 
a  minimum  percentage  of  CFVs  among 
the  new  vehicles  they  purchase  for  their 
fleets.  (A  "covered  fleet"  is  defined  in 
CAA  section  241  as  a  fleet  often  or 
more  motor  vehicles  which  are  owned 
or  operated,  leased,  or  otherwise 
controlled  by  a  single  person.)  Both 
private  business  and  government 
(federal,  state,  and  local)  fleets  are 
subject  to  the  statute.  However,  certain 
fleets  and  vehicles  are  exempt  from  the 
regulations,  including  fleets  with 
vehicles  that  cannot  be  fueled  at  a 
central  location,  vehicles  that  are 
normally  garaged  at  a  personal 
residence,  or  vehicles  that  belong  to 
vehicle  (:las.ses  without  applicable  CFV 
standards.  (See  the  Definitions  Rule:  58 
FR  64679.  December  9,  1993).  In  their 
SIP  revisions,  states  must  include 


provisions  to  require  that  CFVs  u,sed  in 
the  clean  fuel  fleet  program  operate  on 
fuels  on  which  they  comply  u  ith  the 
CFV  standards. 

Covered  fleet  operaters  can  also  meet 
the  requirements  by  converting 
conventional  vehicles  to  CFVs.  or  by 
obtaining  credits.  CAA  section  246(a)(3) 
requires  that  all  states  containing  all  or 
part  of  an  ozone  and/or  CO 
nonattainment  area  described  above  that 
is  reclassified  in  the  future  as  a  serious, 
severe,  or  extreme  ozone  nonattainment 
area,  or  has  a  CO  design  value  at  or 
above  16.0  parts  per  million,  must 
prepare  revised  SIPs  implementing  the 
CFF  program  within  one  year  of 
reclassification. 

Three  vehicle  classes  are  included  in 
the  CFF  program:  light-duty  vehicles 
(IJJVs)  and  light-duty  trucks  (LDTs)  up 
to  8,500  lbs  GV\VR.>  and  heavv-dufy 


vehicles  (HDVs)  between  8,500  lbs  and 
26.000  lbs  GVWR.2  To  qualify  as  a  CFV, 
a  vehicle  must  meet  one  of  three  sets  of 
increasingly  stringent  standards.  These 
are  referred  to  as  low-emission  vehicle 
(LEV)  standards,  ultra  low-emission 
vehicle  (ULEV)  standards,  and  zero- 
emission  vehicle  (ZEV)  standards. 

CAA  section  242(a)  requires  EPA  to 
promulgate  CFV  emission  standards  for 
purposes  of  compliance  with  the  CFF 
program  and  the  Pilot  program  (LEV 
standards).  In  addition,  section  246(fl(4) 
requires  EPA  to  promulgate  emission 
standards  for  purposes  of  the  CFF 
program  credit  program  (ULEV  and  ZEV 
standards).  Under  section  249(d)(3),  the 
CFF  credit  program  standards  will  also 
apply  to  the  Pilot  credit  program. 
Therefore,  vehicles  that  meet  ULEV  or 
ZEV  .standards  are  eligible  for  vehicle 


'  Cross  Vehii :lp  Woighl  Rii!ii>K. 


-HOVs  ovpr  2h.0(K)  lbs  CVWR  „to  mjl  im  L.tl.-.! 
in  lh«»nwrnt,itory  progrrifii. 
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purchase  credits  under  the  CFF  program 
and  for  manufacturers"  credits  under  the 
Pilot  program. 

The  CAA  Amendments  of  1990 
require  EPA  to  promulgate  a  Pilot 
program  for  the  sale  of  CFVs  in  the  State 
of  California.  Whereas  the  CFF  program 
will  be  run  by  individual  states,  the 
Pilot  program  is  a  fioderal  program  that 
will  be  administered  in  California. 
Manufacturers  with  motor  vehicle  sales 
in  California  are  required  to  sell  a 
minimum  number  of  light-duty  CFVs 
(CFVs  up  to  8,500  lbs.  GVWR)  in 
California  on  an  annual  basis. 
Manufacturers  may  meet  their  share  of 
required  sales  by  selling  the  required 
number  of  CFVs  or  by  using  earned 
credits  or  credits  they  have  acquired 
from  other  manufacturers.  (FPA 
established  the  credits  program  in  a 
previous  rulemaking  (57  FR  60038; 
December  17, 1992)).  To  earn  credits,  a 
manufacturer  may  sell  more  CFVs  than 
required  or  sell  CFVs  which  meet 
stricter  exhaust  emission  standards. 
Except  for  heavy  LDTs.  for  model  years 
1996  through  2001.  the  compliance 
standards  for  the  Pilot  program  are 
known  as  the  TLEV  standards  and 
credits  are  available  for  LEV,  ULEV  and 
ZEV  purchases.  Beginning  in  2001.  the 
compliance  vehicle  shifts  to  the  LEV 
standards,  and  credits  are  only  available 
for  ULEV  and  ZEV  purchases.  This 
provision  commences  in  the  1998  model 
year  for  heavy  LDTs. 

The  CAA  also  directs  EPA  to  establish 
a  voluntary  opt  in  program  for  states 
that  want  to  adopt  the  Pilot  program. 
States  which  contain  all  or  part  of  any 
ozone  nonattainment  areas  classified 
under  subpart  D  of  Title  U  as  serious, 
severe,  or  extreme  are  eligible  to 
participate.  To  do  so,  states  are  to  revise 
their  state  implementation  plans  (SIPs) 
to  include  incentives  for  the  sale  and 
use  of  CFVs  as  well  as  the  production 
and  distribution  of  clean  alternative 
fuels.  States  may  not  establish  CFV  sales 
or  production  mandates,  however. 

The  remainder  of  today's  action 
covers  light-  and  heavy-duty  CFV 
exhaust  emission  standards, 
requirements  for  vehicle  conversions  to 
CFVs,  and  the  Pilot  program,  as  well  as 
regulatory  imjwicts  of  the  CFF  and  Pilot 
programs.  In  addition,  EPA  has 
included  several  technical  amendments 


and  clarifications  related  to  the 
Definitions  rule  (58  FR  64679)  and  the 
rulemaking  for  the  CFF  credits  program 
and  transportation  control  measure 
exemptions  (58  FR  11888;  March  1. 
1993). 

IL  Description  of  Action 

A.  Clean-Fuel  Vehicle  Emission 
Standards 

CAA  section  242  requires  EPA  to 
promulgate  regulations  setting  emission 
standards  and  other  requirements  for 
CFVs.  For  LDVs  and  LDTs.  EPA  is 
required  to  adopt  the  standards  set  forth 
in  sections  242  and  243  unless  it  finds 
that  the  standards  of  the  California  Air 
Resources  Board  LEV  program  are.  in 
the  aggregate,  at  least  as  protective  of 
public  health  and  welfare  as  the  federal 
standards  that  would  apply  to  CFVs. 
EPA  cannot  make  such  a  finding  at  this 
time  so  today's  regulations  adopt  the 
standards  set  forth  in  the  CAA. 

1.  Light-Duty  Vehicle  and  Light-Duty 
Truck  Clean-Fuel  Vehicle  Standards 

a.  Requirements  of  the  CAA.  Gean  Air 
Act  section  241(7)  defines  a  CFV  as  a 
vehicle  that  meets  the  emission 
standards  applicable  under  part  C  of 
Title  n  of  the  CAA.  As  discussed  later 
in  this  preamble.  CFVs  will  satisfy  the 
requirements  of  both  the  Pilot  program 
and  the  CFF  program.  The  CFV 
emission  standards  for  LDVs  and  LDTs 
are  set  forth  in  sections  242  and  243. 
(Standards  for  heavy-duty  CFVs  under 
section  245  of  the  Act  are  discussed  in 
I1.A.2  below.)  Any  LDV.  LDT.  or  HDV 
that  can  operate  on  only  one  fuel  and 
that  meets  these  standards  will  be 
classified  as  a  CFV  regardless  of  the  fuel 
that  is  used  to  meet  the  CFV  standards. 
However,  a  CFV  in  the  CFF  program 
must  operate  on  clean  alternative  fuels, 
as  defined  in  section  241(2)  of  the  Act. 
when  operating  in  the  covered  area. 

Subsections  243(a)  through  (d)  specify 
LDV  and  LDT  exhaust  emission 
standards  (50K  and  lOOK  miles) '  for  the 
following  pollutants:  non-methane 
organic  gas  (NMOG),  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx).  diesel 
particulate  matter  (PM)  (only  for  the 


100.000  mile  point),  and  formaldehyde 
(HCHO).  These  standards  are  prescribed 
in  two  phases  for  LDVs  and  light  LDTs 
(up  to  5.750  pounds  loaded  vehicle 
weight  (LVW)  and  6.000  pounds 
GVWR).  Phase  I  applies  only  to  the  Pilot 
program  and  takes  effect  with  the  1996 
model  year  (MY),  the  first  year  of 
required  sales  under  the  Pilot  program. 
These  statutory  Phase  I  standards  are 
numerically  identical  to  those  which 
define  the  California  Transitional  Low 
Emission  Vehicle  (TLEV).*  The  Phase  I 
standards  apply  to  the  Pilot  program  in 
MYs  1996  through  2001.  Phase  U 
standards  are  identical  to  those  w  hich 
define  the  California  Low  Emission 
Vehicle  (LEV).»  The  Phase  II  standards 
apply  to  the  CFF  program  in  MY  1998 
and  to  the  Pilot  program  beginning  in 
MY  2001.  Only  one  set  of  exhaust 
emission  standards  applies  to  heavy 
LDTs  (above  6.000  lbs.  GVWR).  These 
standards  take  effect  in  MY  1998  and 
apply  to  both  the  CFF  and  the  Pilot 
program.  Table  2  contains  the  TLEV  and 
LEV  standards  for  LDV  and  LDT  CFVs. 
CAA  part  C  section  241  specifies  that 
definitions  contained  in  part  A,  section 
216.  shall  apply  to  the  CFV  programs. 
The  heavy  LDT  subcategories  (i.e., 
above  6,000  lbs.  GVWR)  shown  in  Table 
2  are  based  on  test  weight.  CAA  section 
216(8)  defines  "test  weight",  or  "TW". 
as  the  sum  of  the  curb  weight  and  the 
GVWR  divided  by  two: 

TVV  =  (Curb  weight  +  GVWR)/2  =  ALVW 

This  definition  was  established  in  40 
CFR  86.129-94  by  the  federal  Tier  1 
rulemaking  (56  FR  25724;  June  5.  1991) 
and  is  referred  to  as  "adjusted  loaded 
vehicle  weight",  or  "ALVW".  The 
Agency  chose  to  use  ALVW,  as  opposed 
to  TW,  to  minimize  confusion  with  the 
term  "equivalent  test  weight",  which  is 
used  interchangeably  with  "test  weight" 
throughout  current  EPA  motor  vehicle 
regulations  and  test  procedures. 
Therefore,  "test  weight"  defined  in  CAA 
section  216(8)  is  referred  to  as  ALVW  in 
this  Final  Rule,  which  is  consistent  with 
its  definition  established  in  the  Tier  1 
regulations. 


3  Tha  interTTMdiale  us«ful  life  for  LDV  and  LDTs 
is  50.000  (MK)  milas  The  full  useful  life  for  such 
vehicles  is  100.000  (lOOKI  nules. 


*  The  California  TLEV  standards  are  effoclive  in 
model  years  1994  through  1996 

»The  California  l£V  standards  are  effective  in 
model  y«ars  1997  through  2003. 
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Table  2.—  Phase  I  and  II  LDV  and  LDT  Clean  Fuel  Vehicle  Emission  Standards 


Standards  (Effective  Dates) 


All  LDVs;  LDTs  <3750  lbs  LVW;  <6000  lbs  GVWR: 


NMCX3 


Phase  I  (1996  MY): 

50,000  miles  i     q  ,25 

1 00,000  miles ' ." 


50,000  miles  

100.000  miles  

LDTs  >3750  and  <K5750  lbs  LVW;  <6000  lbs  GVWR 


0156 
Phase  II  (1998  MY  for  CFFP;  2001  MY  for  Pilot  program): 

0075 


0.090 


Phase  I  (1996  MY): 

50.000  miles 1     q  .jgQ 

100.000  miles  '"  '  """"""""""""""""""""""""^       I     0  200 

Phase  II  (1998  MY  for  CFFP;  2001  MY  for  Pilot  program): 


50,000  miles  

100,000  miles  

LDTs  >6000  lbs  GVWR  (1998  MY): 
<3750  lbs  ALVW: 

50.000  miles  

120.000  miles  

3750<  LDTs  <65750  lbs  ALVW: 

50,000  miles , 

120.000  miles  

5750<  LDTs  <8500  lbs  ALVW:  3 

50,000  m«es 

120,000  miles  


aioo 

0130 


0125 
O180 

O160 
0.230 

0.195 
0.280 


^  ApplicatJie  to  dieseWueted  vehicles  only. 

2  Standards  not  applicat>le  to  diesel-fueled  vehicles. 

3 Option  of  certifying  HDEs  in  vehicles  up  to  10,000  lbs  GVWR  using  the  LDT  standards 


Pollutant  (grams/mile) 


CO 


3.4 
4.2 

3.4 
4.2 


4.4 
5.5 


4.4 
5.5 


3.4 
50 

4.4 
6.4 

5.0 
73 


NOx 


0.4 
0.6 

0.2 
03 


07 
0.9 


0.4 
05 


20.4 
06 

2  0.7 

1.0 

21.1 

1.5 


HCHO 


0.015 
0.018 


0.015 
0.018 


0.018 
0023 


0.018 
0.023 


0.015 
0.022 

0.018 
0.027 

0022 
0.032 


PM' 


0.08 
0.08 

008 
0.08 

0.08 
0.10 
012 


CAA  section  242(c)  lists  the  useful  life 
and  in-use  testing  limitations  for 
purposes  of  determining  in-use 
compliance  with  the  standards  in 
section  243.  The  useful  life  for  CFVs  is 
the  same  as  adopted  in  EPA's 
regulations  for  1994  and  later  model 
year  LDVs  and  LDTs.  commonly  called 
Tier  1  standards  (56  FR  25724.  June  5. 
1991).  For  LDVs  and  LDTs,  the 
standards  in  section  243  are  established 
at  the  intermediate  useful  life  of  five 
years  or  50,000  miles  (5/50,000), 
whichever  occurs  first,  and  a  full  useful 
life  of  10  years  or  100.000  miles  (10/ 
100,000).  whichever  occurs  first  (see 
Table  2).  With  respect  to  in-use  testing, 
however,  section  242(c)  provides  that 
such  testing  for  these  vehicle  classes 
would  not  be  done  beyond  seven  yeiirs 
or  75,000  miles,  whichever  occurs  first. 
The  analogous  intermediate  and  full 


useful  life  levels  for  heavy  LDTs  are  5/ 
50.000  and  11/120.000.  respectively  (see 
Table  2).  Similarly,  section  242(c) 
provides  that  the  in-use  testing  for  these 
vehicles  would  not  be  done  beyond 
seven  years  or  90,000  miles,  whichever 
occurs  first. 

While  the  standards  described  above 
apply  to  single  fuel  CFVs.  subsection 
243(d)  also  establishes  different  CFV 
NMOG  standards  for  dual  and  flexible 
fuel  LDVs  and  LDTs.e  These  vehicles 
are  to  be  cei  1  i  fied  to  two  sets  of  N.MOG 
standards  (Table  3).  One  set  contains  the 
same  NMOG  levels  tiiat  apply  to  single 
fuel  CFVs;  duai  and  flexible  fuel 
vehicles  must  meet  this  standard  when 
operating  on  the  clean  alternative  fuel 
on  which  they  are  certified  (section 
243(d)(2)).  The  second  set  of  NMOG 
standards  applies  to  flexible  and  dual 
fuel  vehicles  when  operated  on 


conventional  fuel  for  which  they  are 
certified  (section  243(d)(3)). ^  This 
second  set  of  standards  is.  in  effect, 
equivalent  to  the  next  less  stringent  set 
of  standards  for  the  applicable  vehicle 
category'  and  model  year.  For  example, 
the  Phase  I  NMOG  standard  for  flexible 
or  dual  fuel  CFVs  using  conventional 
fuel  is  equivalent  to  the  Tier  I  non- 
methane  hydrocarbon  (NMHC) 
emissions  standard."  The  Phase  II 
NMOG  standard  for  flexible  or  dual  fuel 
CFVs  using  conventional  fuel  is 
equivalent  to  the  Phase  I  standard  for 
single  fuel  CFVs.  The  NMOG  standards 
for  flexible  and  dual  fuel  vehicles  are 
listed  in  Table  3.  Flexible  or  dual  fuel 
vehicles  must  comply  with  all  other 
CFV  exhaust  standards  shown  in  Table 
2  and  with  all  other  applicable 
requirements  of  Title  II. 


''Dual  fuel  vehicle  is  defined  as  any  mutor  vehicle 
or  motor  vehicle  engine  engineered  and  designed  to 
be  operated  on  two  different  fuels,  but  not  on  a 
mixture  of  the  fuels.  The  term  "bifuel"  is  often 
used  for  this  type  of  design.  Flexible  fuel  vehicle 
is  defined  as  any  motor  vehicle  or  motor  vehicle 
engine  engineered  and  designed  to  be  operated  on 
any  mixture  of  two  or  more  different  fuels.  The  term 
"variablc-fuol"  is  often  used  for  this  type  of  design. 


These  dcfinitiuns  are  contained  in  section  §U.102- 
94  of  the  regulatory  text. 

'CAA  section  241  requires  that  dual  and  flexible 
fuel  vehicles  are  to  operate  on  the  fuels  on  which 
they  arc  certified.  As  dUcussed  in  the  CFT  credit 
program  and  TCM  exemptions  rulemaking  (58  FR 
1 1888.  March  1,  19931,  dual  and  flexible  fuel 
vehiclBJ  shall  operate  only  on  the  clean  alternative 
fuel  on  which  they  are  certified  to«he  (JA' 


standards  when  operating  in  a  covered  area,  as 
provided  in  section  246(a)(21. 

•  NMOC  and  NMHC  emissions  are  essentidlly 
equivalent  when  the  fuel  combusted  is 
conventional  gasoline. 


50046      Federal  Register  /  Vol.  59.  No.  189  /  Friday.  September  30.  1994  /  Rules  and  Regulations 


Table  3.— NMOG  Standards  for  Flexible-  and  Dual-Fueled  Vehicles 


Vehicle  subclass 


LOTS  (0-^.750  lbs.  ALVW) 

LDTs  (3.751-5,750  lbs.  ALVW) 
LDTs  (>5.750  lbs  ALVW) 


Standard'  (g/mi) 


50,000mi 


LDVs.  LDTs  (<6000  lbs  GVWR): 

Beginning  MY  1996  for  Pilot  program: 

LDTs  (0-3.750  lbs.  LVW).  LDTs  

LDTs  (3,751-5.750  lbs.  LVW)  - '     0.160/0.32 

Beginning  MY  1998  lor  CFFP;  MY  2001  for  Pilot  program: 

LDTs  (0-3,750  lbs  LVW).  LDVs 

LDTs  (3.751-5.750  lbs.  LVW)  „ 

LDTs  (>6.00C  lbs  GVWR): 

Beginning  MY  1998: 


lOO.OOOmi 


0.125«).25 


0.075/0.125 
0.100/0.160 


0.125/0.25 
0.160/0.32 
0.195/0.39 


0.156/0.31 
0.200A).40 


0.090/0.156 
0.130/0.200 


0.180/0.36 
0.230/0.46 
0.280/0.56 


'  The  Standards  are  presented  tor  flexibte-  and  dua»-»ue»ed  CFVs  when  operating  on  clean  alternative  fuel  and  conventional  fuel  m  the  format 
"x/y"  *»here  x  represents  the  NMOG  standard  when  the  vehicle  is  operated  on  a  clean  alternative  fuel  and  y  represents  the  NMOG  standard 
wtwn  the  vehicle  is  operated  on  a  conventional  fuel. 


CAA  section  246(0(4)  directs  EPA  to 
establish  additional  CFV  standard.s  for 
ULEVs  and  ZEVs  (discussed  earlier) 
These  standards,  shown  in  Table  4. 
should  be  more  stringent  than  the  CFV 
standards  in  section  243.  Vehicles 
meeting  these  more  stringent  standards 


are  eligible  to  earn  credits  which  may  be 
used  toward  compliance  under  the  CFF 
program  or  the  Pilot  program,  as 
specified  in  sections  246(f)  and 
249(d)(3),  respectively.  The  Act  requires 
EPA  to  set  these  more  stringent 
standards  for  LDVs  and  LIDTs  so  that 


thev  conform  "as  closely  as  possible"  to 
the'ULEV  and  ZEV  standards 
established  by  California  for  vehicles  in 
the  same  class.  The  California  ULEV 
and  ZEV  standards  are  described  below 
in  section  A.l.b.  in  this  preamble. 


TABLE  4.— LDV  AND  LDT  CLEAN  FUEL  VEHICLE  ULEV  EMISSION  STANDARDS 


Pollutant  (grams/mile) 

Vehicle  category 

NMOG 

CO 

NOx 

HCHO 

PMi 

LDVs  &  LDTs  <3750  »»  LVW;  <6000  Ibe  GVWR 

SO  000  mites                                                   

0.040 
0.055 

0.050 
0.070 

0.075 
0.107 

0.100 
0.143 

0.117 
0.167 

17 
2.1 

22 
28 

1.7 
25 

22 
3.2 

25 
3.7 

02 
0.3 

0.4 
0.5 

0.2 
2  0.3 

0.4 
'0.5 

0.6 
2  0.8 

0.008 
.011 

0.009 
0.013 

0,008 
0.012 

0.009 
0.013 

0.011 
0.016 

0.08 

100  000  miles                                       

0.04 

LDTs  >3750  and  s5750  «»  LVW;  sSOOO  lbs  GVWR: 

50.000  m<es - 

100,000  miles  - —. 

LDTs  >6000  lbs  GVWR  (1998  MY) 
S3750  lbs  ALVW: 

50  000  miles  

0.08 
0.04 

120  000  miles                        

0.04 

3750<  LDTs  <5750  Ds  ALVW: 

50  000  miles                           - 

120  000  miles                           

0.05 

5750<  LDTs  <8500  K»  ALVW;^ 

50  000  miles                                     

120.000  miles  — •• 

0.06 

*  Aflptes  to  diesel  vehicles  only 

>  Does  not  apply  to  diesel  vehicles 

'Option  of  certifying  HOEs  in  vehicles  up  to  10,000  Ib6  GVWR  using  the  LDT  standards 


CAA  section  242(b)  states  that  CJ"Vs 
up  to  8.500  lbs.  GVWR  "shall  comply 
with  all  motor  vehicle  requimuents  of 
this  title  (i.e  .  onboard  diagnostics, 
evaporative  emissions,  etc.)  which  are 
applicable  to  conventional  gasoline- 
fueled  vehicles  of  the  same  cati^<ir\  and 
model  year,  except  as  provided  in 
section  244  with  n'spet  t  to 
administration  and  enforcement,  and 
except  to  the  extent  that  any  such 
requirement  is  in  conflii  t  with  the 
provisions  of  part  C.  Thesr  include. 


but  are  not  limited  to,  standards  for  cold 
temperature  CO  exhaust  emissions  (cold 
CU).  on-board  diagnostics  (OBD), 
maporative  emission  controls  (evap), 
and  onboard  refueling  vapor  recovery 
(ORVR).  Previous  requirements  such  as 
i:rankcase  controls  and  vehicle  lal)cling 
also  apply. 

CAA  section  243(e)  directs  EPA  to 
apply  the  standards  of  the  C-alifornia  Air 
Resources  Board  (CARB)  LEV  program 
in  lieu  of  the  standards  otherwise 
applicable  toCFVs  under  sections  242 


and  243  if  the  CARB  standards  are,  in 
the  aggregate,  at  least  as  protet;tive  of 
public  health  and  welfare  as  the  federal 
standards  that  apply  to  CFVs.  Section 
243(e)(1)  addresses  the  replacement  of 
CAA  stanilards  if  CARB  promulgates  a 
single  set  of  standards  while  section 
243(e)(2)  addresses  the  replacement  if 
CARB  promulgates  multiple  sets  of 
standards.  CARB's  LEV  program 
contains  multiple  sets  of  standards  to 
which  vehicles  can  certify  (i.e.,  LEV. 
ULEV,  and  ZEV);  therefore,  serlion 
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243(e)(2)  is  the  appropriate  language  for 
consideration  and  is  provided  below: 

Section  243(e)(2):  If  the  State  of  California 
promulgates  regulations  establishing  and 
implementing  several  different  sets  of 
standards  applicable  in  California  pursuant 
to  a  waiver  approved  under  section  209  to 
any  category  of  vehicles  referred  to  in 
subsection  (a),  (b),  (c).  or  (d)  of  this  section 
and  each  of  such  sets  of  California  standards 
is.  in  the  aggregate,  at  least  as  protective  of 
public  health  and  welfare  as  the  otherwise 
applicable  standards  set  forth  in  section  242 
and  subsection  (a),  (b).  (c),  or  (d)  of  this 
section,  such  standards  shall  be  treated  as 
'qualifying  California  standards'  for  purposes 
of  this  paragraph.  Where  more  than  one  set 
of  qualifying  standards  are  established  and 
administered  by  the  State  of  California,  the 
least  stringent  set  of  qualifying  California 
standards  shall  apply  to  the  clean-fuel 
vehicles  concerned  in  lieu  of  the  standards 
otherwise  applicable  to  such  vehicles  under 
section  242  and  this  section. 

EPA  believes  that  the  required 
comparison  between  the  federal  and 
CARB  standards  is  not  limited  to  the 
CFV  exhaust  emission  standards  of 
sec-tions  242  and  243  but  must  also 
include  the  other  Title  II  standards 
referred  to  in  CAA  section  242  (i.e., 
OBD.  evap,  etc.)  and  any  California 
counterparts.  Thus,  EPA  is  required  to 
compare  the  standards  in  CAA  sections 
242(b)  and  243  with  the  CARB 
standards  to  determine  whether  the 
CARB  standards  should  replace  the 
federal  standards. 

As  is  discussed  b^low  in  Section  II.c, 
EPA  cannot  at  this  time  make  the 
determination  that  each  set  of  CARB 
standards  is,  in  the  aggregate,  at  least  as 
protective  as  the  federal  standards  that 
apply  to  CFVs.  Therefore,  this  fmal  rule 
promulgates  the  emission  standards  and 
requirements  for  CFVs  found  in  sections 
242  and  243  of  the  CAA.  EPA's 
reasoning  to  support  this  conclusion  is 
included  in  Section  II.c. 

Finally,  CAA  section  244  provides 
requirements  regarding  the 
administration  and  enforcement  of  CFV 
exhaust  emission  standards.  In  the  event 
that  numerical  emission  standards  for 
CFVs  up  to  8.500  lbs.  GVWR  are  the 
same  under  the  fe<ieral  and  California 
LEV  program,  EPA  is  to  administer  and 
enforce  tbose  standards  in  the  same 
manner  and  with  the  same  flexibility  as 
CARB  does  under  the  California  LEV 
program.  This  requires  utilizing  the 
same  interpretations  and  policy 
judgments  including,  but  not  limited  to, 
requirements  regarding  certification, 
production-line  testing,  and  in-use 
compliance.  TTie  application  of 
California's  administration  and 
enforcement  practices  does  not  depend 
on  whether  EPA  replaces  federal 
requirements  with  California 


requirements  under  section  243(e).  If  the 
Administrator  determines  that  adopting 
California's  administration  and 
enforcement  approaches  would  not 
meet  the. criteria  for  a  waiver  under 
section  209,  then  federal  administration 
and  enforcement  procedures  and 
interpretations  would  apply. 

b.  CARB's  Low-Emission  Vehicle 
Standards.  Pursuant  to  CAA  section 
209,  the  State  of  California  applied  to 
EPA  for  a  waiver  on  October  4,  1991  for 
its  "Low-Emission  Vehicle  and  Clean 
Fuels  Regulations".  EPA  granted  the 
waiver  on  January  7,  1993  (58  FR  4166, 
January  13,  1993).  (Although  states  are 
generally  preempted  by  CAA  section 
209  from  adopting  their  owti  motor 
vehicle  standards,  California  may  adopt 
its  own  standards  provided  that  EPA 
waivers  the  preemption  provision  of 
section  209.) 

California's  regulations  establish  four 
new  levels  of  vehicle  emission 
standards,  termed  "vehicle  emission 
categories",  for  LDVs,  LDTs,  and 
medium-duty  trucks  (MDTs).»  These 
new  standards  are  effective  with  1994 
model  year  vehicles.'"  The  California 
emission  categories  are,  in  order  of 
increasing  stringency:  TLEV 
(Transitional  Low  Emission  Vehicle); 
LEV  (Low  Emission  Vehicle);  ULEV 
(Ultra  Low  Emission  Vehicle);  and  ZEV 
(Zero  Emission  Vehicle).  The  TLEV 
exhaust  emission  standards  for  NMOG, 
CO,  NOx.  PM,  and  HCHO  are  identical 
to  the  federal  Phase  I  CFV  standards 
described  above.  The  LEV  exhaust 
emission  standards  are  identical  to  the 
federal  Phase  II  CFV  standards.  The 
California  ULEV  and  ZEV  standards  are 
the  same  as  the  federal  ULEV  and  ZEV 
categories.  estabUshed  for  purposes  of 
the  CFF  and  Pilot  program  credit 
programs.  CARB  defines  a  ZEV  as: 

•  •  *  any  vehicle  which  is  certified  •  •  • 
to  produce  zero  emissions  of  any  criteria 
pollutants  under  any  aad  all  possible 
operational  modes  and  conditions.  A  ZEV 
may  be  equipped  with  a  fuel  fired  heater 
provided  that  the  fuel  fired  heater  cannot  be 
operated  at  ambient  temperatures  above  40 
degrees  Fahrenheit  and  the  heater  is 
demonstrated  to  have  zero  evaporative 
emissions  under  any  and  all  possible 
ofierational  modes  and  conditions." 

CARB  is  allowing  the  use  of 
intermediate  in-use  compliance 
standards  Lhat  are  intended  to  facilitate 
compliance  by  vehicle  manufacturers. 
These  in-use  standards  are  numerically 


•The  medium-duty  truck  class  is  a  vehicle  class 
unique  to  CARB  and  includes  trucks  between  6.000 
and  14.000  lbs  GVWR. 

'"See  CARB's  Proposed  Regulations  for  Low- 
Emission  Vehicles  and  Clean  Fuels.  Staff  Report, 
available  in  EPA  Air  Docket  A-91-23. 

"  California  Code  of  Regualtlons.  Title  13. 
Definitions  Section,  Paragraph  15. 


half  way  between  the  certification 
standards  of  the  new  emission  category 
and  the  old  emission  category  (e.g.,  half 
way  between  TLEV  and  LEV  standards). 
These  intermediate  standards  will  be 
effective  through  MY  1995  for  TLEVs 
and  through  MY  1998  for  LEVs  and 
ULEVs. 

c.  Comparison  of  CAA  and  CARB 
Requirements.  As  discussed  above.  CAA 
section  243(e)  provides  that  CARB's 
standards  shall  replace  the  federal  CFV 
and  other  motor  vehicle  standards  if  the 
CARB  standards  are,  in  the  aggregate,  at 
least  as  protective  of  public  health  and 
welfare  as  the  CAA  standards.  While 
EPA  believes  that  Congress  preferred 
that  the  statutory  standards  be  replaced 
with  the  CARB  standards.  EPA  cannot  at 
this  time  make  the  determination  that 
CARB  standards  are,  in  the  aggregate,  at 
least  as  protective  as  the  federal 
standards.  Therefore,  as  mentioned 
earlier,  EPA  is  at  this  time  establishing 
federal  standards  that  will  apply  to 
CFVs  in  the  CFF  and  Pilot  program. 

As  stated  in  the  proposal.  EPA 
believes  that  section  243(e)(2)  requires  a 
separate  comparison  of  federal  Phase  I 
and  Phase  II  standards  to  CARB 
standards.  For  the  least  stringent  set  of 
federal  CFV  standards  (the  Phase  I 
standards),  the  appropriate  comparison 
is  to  the  least  stringent  set  of  California 
CFV  standards  (the  TLEV  standards). 
Similarly,  the  appropriate  comparison 
for  the  federal  Phase  II  standards  is  with 
the  California  LEV  standards. 

The  Phase  I  standards  will  apply  to 
the  Pilot  program  in  the  1996  MY.  The 
phase  n  standards  will  apply  to  the  CFF 
program  in  the  1998  MY,  and  to  the 
Pilot  program  in  the  2001  MY. 
Therefore,  the  federal  Phase  I  standards 
will  not  apply  to  any  federal  CFV 
program  after  MY  2001.  For  this  reason. 
EPA  consider*  the  California  LEV 
standards  to  be  the  least  stringent  set  of 
qualifying  California  standards  after  MY 
2001,  and  currently  intends  to  apply  the 
California  LEV  standard  to  the  CFF  and 
Pilot  programs  at  that  time  if 
replacement  of  the  federal  Phase  II 
standards  is  warranted  under  section 
243(e)(2).  EPA  requested  comment  in 
the  proposal  on  this  interpretation  of  the 
CAA  and  no  adverse  comments  were 
received. 

EPA  must  also  compare  CARB 
standards  to  the  following  federal 
requirements  that  apply  to  CFVs  to 
assess  whether  "each  of  such  sets  of 
California  standards  is.  in  the  aggregate, 
at  least  as  protective"  as  the  federal 
standards:  cold  CO  emissions, 
evaporative  emissions,  onboard 
refueling  vapor  recovery,  onboard 
diagnostics,  total  hydrocarbons,  and 
non-methane  hydrocarbon  standards. 
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These  standards  are  compared 
individiiallv  below. 

i.  Cold  CO  emissions.  The  currently 
waived  California  program  does  not 
have  a  cold  (X)  standard  which 
corresponds  to  the  federal  cold  CO 
standard.  It  is  not  yet  possible  for  EPA 
to  consider  CARB's  cold  CO  standards 
in  its  comparison  of  the  respective 
mobile  sourc.e  programs  since  California 
has  not  yet  requested  nor  received  a 
waiver. 

In  vehicles  using  liquid  fuel,  the 
difficult  profress  of  vaporizing  cold 
liquid  fuel  for  combustion  contributes 
signincantly  to  cold  start  emissions. 
Casoline  vehicles  are  most  susceptible 
to  this  phenomenon  in  cold  conditions. 
On  July  17.  ia92.  EPA  promulRnted  a 
cold  CO  standard  (57  PR  3188H,  40  CFR 
86.201}  in  order  to  control  COemi.ssions 
from  gasoline- powered  vehicles  when 
operating  in  cold  temperatures.'^  These 
regulations  became  effe<,1ivc  for  MY 
1994  Although  these  regulations  <  over 
only  gasoline- fueled  vehicles.  CAA 
section  242(b)  extends  the  regulations  to 
all  CFVs  regardless  of  fuel  type  by 
requiring  that  CFVs  meet  all  federal 
requirements  of  Title  II  of  the  CAA  that 
apply  to  gasoline  vehicles  of  the  same 
categor>-  and  model  year. 

On  January  14,  1993.  CARB  approved 
a  cold  CXD  standard  whicJi  became 
effective  in  September  1993.  CARHs 
regulations  include  gasoline- fueled, 
LPC.  and  alcohol-fueled  vehicles,  but  do 
not  cover  other  fuels.  EPA  is  not  able  at 
this  time  to  consider  the  CARB  cold  CO 
regulations  because  CARB  has  not 
requested  nor  received  a  waiver  of 
federal  preemption  for  its  cold  CO 
requirements. 

ii  Evaporatiw  emissions  The 
currently  waived  CJ^RB  t-vaporative 
emission  standards  and  test  pro<:edures 
are  not  comparable  to  the  re<  ently 
promulgated  federal  evaporative 
emission  standards  and  test  pro<:edures. 
Current  federal  regulations  for 
evaporative  emissions  testing  are 
effective  through  MY  1995.  after  which 
new  fr,!»Til  regulations  will  be  phased 
in.  Caliinmia  has  two  sets  of  new 
evaporative  emissions  regulations:  one 
•et  will  be  implemented  only  for  10 
percent  of  California's  MY  1995  vehicles 
and  the  s«;ond  set,  which  CARB  is  in 
the  process  of  finalizing  at  this  tmie, 
will  be  phased  in  beginning  in  MY 
1996.  Indications  are  that  CARB  will 
seek  a  waiver  for  their  1996  evaporative 
emission  regulations  once  they  are 
finalized.  EPA  cannot  yet  consider 
CARB's  revised  evaporative  emission 
regulations  applicable  to  the  1995  and 


later  model  years  because  CARB  has  not 
yet  received  a  waiver  for  them. 

iii.  Hefueling  emissions.  Based  on  the 
currently  waived  California  program, 
EPA  cannot  at  this  time  conclude  that 
CARB's  refueling  emission  control 
regulations  are  as  stringent  as  the 
federal  onboard  refueling  vapor 
recovery  (ORVR)  standards.  The 
currently  waived  California  Program 
does  not  have  a  mobile  source 
component  which  addresses  refueling 
emis.sions.  Federal  Title  II  standards  for 
ORVR  will  be  required  on  certain 
vehicles  beginning  in  MY  1998  (59  FR 
16262.  April  6,  1994).'*  CARB.  which 
currently  requires  the  use  of  Stage  II 
vapor  recovery  equipment  at  most 
service  stations  in  California,  has  held 
two  workshops  to  discuss  the  proper 
application  of  refueling  control 
(November  2,  1993  and  March  15.  1994). 
CARB  considered  three  options: 
adopting  the  federal  ORVR  regulations.; 
adopting  a  California-specific  ORVR 
rule,  test,  or  standard;  or  maintaining 
that  California's  current  motor  vehicle 
control  program  is,  in  the  aggregate,  at 
least  as  protective  cs  the  federal 
program  notwithstanding  the  lack  of 
ORVR  controls.  In  a  rec«nt  CARB 
mailout  (94-27)  dated  May  27.  1994, 
ARB  staff  announced  their  proposal  to 
allow  the  certification  of  ORVR- 
equipped  vehicles  for  sale  in  California. 
However,  the  ARB  staff  did  not  address 
the  equipped  vehicles  for  sale  in 
Cahfomia.  However,  the  ARB  slflff  did 
not  address  the  specific  issue  of  whether 
ARB  will  require  ORVR  controls  for 
certification.  California's  final 
determination  regarding  ORVR  control 
must  ultimately  be  approved  by  the  Air 
Resources  Board. 

EI'A  is  likely  to  consider  California's 
lark  of  an  ORVR  aspect  of  its  program 
in  the  next  seciion  209  waiver 
proceeding  for  CARB  regulations 
applicable  to  model  years  1908  and 
later.  EPA  will  likely  decide  in  that 
context  whether  CaUfomia's  motor 
vehicle  program  absent  ORVR  is  at  least 
as  protective  of  California  as  the  federal 
program. 

iv.  Volatile  organic  compound 
emissions.  EPA  and  California  use 
different  approaches  to  regulate 
omissions  of  volatile  organic 
compounds  (VOCs)  from  vehicles. 
Therefore.  EPA  believes  it  is  useful  to 


'''CAA  Section  202(i)  conuin*  provisions  (or  cold 
CX)  requlrenMnI*. 


"The  pha«e-ln  sch«Hiu)e  requirvs  that  ORVR 
standards  apply  lo  40  p«rcsni  of  aach 
manufacturv's  LOV  sales  voluma  in  MY  1998.  60 
parcent  In  1999.  and  100  parceni  in  MY  2000.  The 
same  phasa-in  schadula  applies  to  LOTs  up  to  8.500 
lbs.  GVWK  tMit  will  iMjl  tMgln  unlil  MY  2001  (or 
UTTs  up  to  6.000  Iba.  GVWK  and  tn  MY  2004  for 
UTTs  between  6.001  and  S300  lbs.  CVWR.  The 
reqiiirmnenis  do  not  apply  to  vehiLles  above  8..W0 
Iba.  GVWR. 


compare  California  VOC  emission 
standards  to  the  analogous  federal 
standards  on  a  fuel-by-fuel  basis,  as 
presented  below.  For  gasoline-  and 
diesel-fueled  vehicles,  EPA  concludes 
that  the  C\RB  VOC  emission  standards 
are  individually  at  least  as  stringent  as 
the  federal  standards.  However,  EPA 
cannot  make  this  comparison  for 
gaseous  and  alcohol  fuels  at  this  time 
because  rj\RB  has  not  yet  finalized 
RAFs  (reactivity  adjustment  factors)  for 
these  fuels. 

V.  Fuel-byfuel  mmparison.  As  stated 
above,  EPA  and  CARB  use  different 
approaches  to  establish  VOC  emission 
standards.  Traditionally,  federal  organic 
emissions  controls  have  been  based  on 
total  hydrocarbon  (THC)  emissions 
where  mass  of  THC  emissions  is 
measured  by  a  flame  ionization  defe<~tor 
(FID),  implicitly  assuming  that  all 
hydrocarbon  emis.sions  behave  similarly 
with  respec-t  to  ozone  reactivity  and  FID 
response.  This  approach  is  not  used  for 
methanol-fueled  vehicles  because 
emissions  from  these  vehicles  consist 
primarily  of  methanol  and 
formaldehyde,  and  a  FID  will  only 
detect  about  70  to  80  percent  of  the 
methanol  and  very  little  of  the 
formaldthyde.  For  methanol-fueled 
vehicles,  the  methanol  and 
formaldehyde  emissions  are  sampled 
separately  and  measured 
chromatographically  while  other 
emissions  are  measured  by  a  FID.  The 
oxygen  mass  is  factored  out  of  the 
methanol  and  formaldehyde  emissions 
resulting  in  "equivalent  hydrocarbon 
emissions',  which  are  then  summed 
with  the  other  FID-measured 
hydrocarbons  to  yield  organic  material 
(or  total)  hydrocarbon  equivalent 
(OMHCE  or  THCE)  mass.  A  third 
approach  involves  separately  measuring 
methane  and  subtracting  it  from  the 
TllC  to  result  in  a  non-methane 
hydrocarbon  (NMHC)  mass.  For 
methanol-fueled  vehicles.  NMHC  is 
equivalent  to  OMNMHCE  (organic 
material  non-methane  hydro<arbon 
equivalent)  or  NMHCE  (non-methane 
hydrocarbon  equivalent). 

The  CAA  has  established  THC  and 
NMHC  exhaust  emission  standards  for 
conventional  light-duty  gasoline  end 
diesel  vehicles  (0.41  g/mile  for  THC  and 
0.25  g/mile  for  NMHC).  EPA  has  also 
established  OMHCE  and  OMNMHCE 
standards  for  methanol-fueled  vehicles 
(0.41  and  0.25  g/mile,  respectively),  an 
NMHC  standard  for  CNG-fueled 
vehicles  (0  25  g/mile).  and  THC  and 
NMHC  standards  for  LPG-fueled 


vehicles  identical  to  the  gasoline  THC 
and  NMHC  standards."* 

CARB  measures  VCX)  emissions  as 
non-methane  organic  gases  (NMOG). 
Under  this  approach,  3ie  mass  of  each 
organic  compound  except  methane  is 
measured  and  adjusted  according  to  its 
ozone-forming  reactivity  relative  to 
gasoline  emissions.  The  sum  of  these 
adjusted  masses  is  the  amount  of  N'MOG 
emitted  from  the  vehicle.  An  alternative 
CARB  NMOG  method  involves 
measuring  the  total  mass  of  organic 
emissions  and  multiplying  this  mass  by 
a  single  RAF  for  the  particular  fuel  used. 
A  RAF  is  equivalent  to  the  ratio  of  the 
ozone-forming  potential  of  emissions 
from  a  given  fuel  and  the  ozone-forming 
potential  of  conventional  gasoline 
emissions.  CARB  determines  a  RAF  for 
each  fuel.  Therefore,  the  relative 
stringency  of  the  CARB  and  EPA 
standards  for  organic  emissions  should 
be  compared  for  each  fuel  individually. 

Gasoline  and  Diesel  Fuel 

For  gasoline-  and  diesel-fueled 
vehicles,  NMHC  and  NMOG  standards 
are  equivalent  since  CARB  has 
established  a  RAF  of  1.0  for  these  fuels. 
In  addition,  since  the  methane  fraction 
of  the  THC  emissions  from  these 
vehicles  is  very  low,"  and  since  CARB's 
TLEV  and  LEV  NMOG  standards  (.125 
and  .075  g/mile,  respectively)  are  well 
below  the  federal  THC  standard  (0.41  g/ 
mile),  vehicles  designed  to  meet  the 
CARB  NMOG  standard  will  not  exceed 
the  federal  THC  standard.  Thus,  for 
gasoUne-  and  diesel-fueled  vehicles,  the 
CARB  NMOG  standards  are  at  least  as 
stringent  as  the  federal  THC  and  NMHC 
standards. 


CNG  Fuel 

The  equivalency  of  CARB's  NMOG 
standard  with  the  federal  NMHC 
standards  cannot  be  strictly  determined 
at  this  point  for  natural  gas  vehicles 
since  CARB  has  not  finalized  a  RAF  for 
natural  gas.  Indications  are  that  CARB 
may  enact  a  CNG  RAF  between  0.5  and 
0.6.  If  CARB  adopts  a  RAF  of  0.5  or 
more,  then  EPA  expects  that  the  CARB 
TLEV  NMOG  standard  of  0.125  grams/ 
mile  (representing  the  least  stringent  set 
of  CARB  standards)  will  be  at  least  as 
stringent  as  the  0.25  grams/mile  federal 
NMHC  standard.  A  RAF  of  0.3  or  more 
would  make  the  CARB  LEV  NMOG 


'*EPA  Gaseous  Fuels  Rule:  "Slandards  for 
Emissions  from  Natural  Gas-Fueled,  and  Liquified 
Petroleum  Gas-Fueled  Motor  Vehicles  and  Motor 
Vehicle  Engines  and  Certification  Procedures  for 
Aftermarkei  Conversion  Hardware."  (Published  in 
the  Federal  Regista'  on  September  21.  1994). 

'^  U.S.  Environmental  I*rotection  Agency.  Office 
of  Mobile  Sources.  "Specifications  for  S.A.I.  Runs." 
Memorandum  from  Chris  Lindhjem.  Penny  Carey, 
and  loe  Somers  to  the  Record.  April  24.  1992. 


Standard  of  0.075  grams/mile  equivalent 
to  the  federal  NMHC  standard. 

CNG  vehicles  being  certified  as  CFVs 
for  use  in  the  CFF  and  Pilot  program 
will  not  be  subject  to  the  federal  THC 
standard,  therefore,  a  comparison  of  the 
relative  stringency  between  the  federal 
THC  and  the  CARB  NMOG  standard  is 
not  appropriate.  In  the  Pilot  program 
NPRM  (58  FR  34727.  June  29,  1993), 
EPA  requested  comment  on  the 
appropriateness  of  applying  a  THC 
standard  to  natural  gas  CFVs  even 
though  a  THC  standard  is  not  applied  to 
other  natural  gas  vehicles.  EPA  believes 
that  requiring  CNG  vehicles  to  meet  the 
federal  THC  standard  would  exclude 
CNG  vehicles  from  participating  in  the 
CFF  and  Pilot  programs.  CNG  vehicles 
do  produce  high  methane  emissions; 
however,  these  emissions  have  a  very 
low  ozone  reactivity  and  are  therefore 
not  a  significant  contributor  to  ozone 
formation,  which  is  a  primar)'  objective 
of  both  programs.'^  in  addition,  CNG 
vehicles  typically  produce  lower  NMHC 
emissions  than  gasoline-fueled  vehicles. 
Therefore,  although  a  THC  standard 
would  strictly  limit  the  amount  of 
methane  emissions  a  CNG  vehicle  could 
emit,  this  result  would  be  contrary  to 
the  ozone-reduction  goals  of  the 
programs  when  methane  reactivity  and 
lower  NMHC  emissions  of  CNG  vehicles 
relative  to  gasoline- fueled  vehicles  are 
considered.  A  further  consideration  in 
deciding  whether  to  apply  a  THC 
standard  to  CNG  CFVs  was  the  Agency's 
desire  to  maintain  consistency  with  its 
Gaseous  Fuels  rule  whenever  possible; 
that  rule  also  does  not  apply  THC 
standards  to  CNG  vehicles.  Commenters 
were  not  supportive  of  CNG  vehicles, 
including  CFVs.  being  subject  to  a  THC 
standard. 

LPC  Fuel 

CARB  has  not  finalized  a  RAF  for  LPG 
fuel.  Therefore,  EPA  cannot  at  this  time 
strictly  compare  the  CARB  NMOG 
standard  to  the  federal  NMHC  standard 
for  LPG  vehicles.  However,  as  with 
CNG.  if  CARB  adopts  a  RAF  of  at  least 
0.5,  EPA  expects  that  the  CARB  TLEV 
and  LEV  NMOG  standard  will  be 
individually  at  least  as  stringent  as  the 
federal  NMHC  standard. 

Alcohol  Fuels 

CARB  has  finalized  a  RAF  of  0.41  for 
M85  vehicles  and  EPA's  analysis 
indicates  that  the  CARB  NMOG 
standard  is  individually  as  protective  as 
the  federal  NMHC  equivalent  standard 
for  M85  fuel.  However,  CARB  has  not 
established  a  RAF  for  E85  and  MlOO 
fuel.  EPA  thus  cannot  determine  at  this 


"Sec  CAA  sections  246.  247.  and  248. 


time  whether  the  CARB  NMOG 
standards  are  individually  as  protective 
of  public  health  and  welfare  as  the 
federal  NMHC  equivalent  standards  for 
all  alcohol-fueled  vehicles. 

Regarding  THC,  methane  emissions 
from  alcohol-fueled  vehicles,  as  with 
gasoline-  and  diesel-fueled  vehicles,  are 
generally  low  enough  that  vehicles 
meeUng  the  CARB  NMOG  standards 
would  also  comply  with  the  federal 
THC  standards.  Therefore,  EPA 
concludes  that  the  CARB  NMOG 
standards  are  individually  at  least  as 
stringent  as  the  federal  THC  standard. 

vi.  Onboard  diagnostics.  The 
currently  waived  California  onboard 
diagnostic  I  (OBD  I)  regulation  is  not 
comparable  to  the  recently  promulgated 
federal  OBD  regulation  (  58  FR  9468. 
Februar)'  19,  1993).  The  recently 
promulgated  federal  OBD  regulation  is 
comparable  to  the  recently  revised 
Cahfomia  OBD  II  regulation.  In  fact. 
EPA  has  decided  that  vehicles 
demonstrating  compliance  with  CARB 
onboard  diagnostic  (OBD)  regulations 
will  be  deemed  to  satisfy  federal  OBD 
requirements  through  the  1998  model 
year.  However,  EPA  cannot  properly 
consider  California's  OBD  II  regulations 
under  section  243(e)  of  the  CAA  because 
California  has  not  yet  received  a  waiver 
of  federal  preemption  for  them.  Thus,  in 
subsequent  model  years  after  1998, 
vehicle  OBD  systems  must  comply  with 
the  federal  OBD  requirements. 

vii.  Summary.  While  the  basic  CF\' 
exhaust  standards  are  identical  to  CARB 
standards.  EPA  is  not  able  to  find  that 
each  set  of  currently  waived  CARB 
standards  are  as  protective  as  the  federal 
standards.  By  comparison  to  the  federal 
program  established  for  CFVs  today 
pursuant  to  section  242  and  243,  the 
California  program  lacks  comparable 
components  for  at  least  the  federal  cold 
CO  standards,  recently  promulgated 
evaporative  emission  standards  and  on- 
board diagnostics,  as  well  hs  mobile 
source  control  for  vehicle  refueling 
vapor  recovery.  Since  EPA  cannot  at 
this  time  make  the  required 
determination  under  section  243(e)(2). 
EPA  is  promulgating  federal  standards 
and  requirements  in  this  final  rule  that 
will  apply  to  CFVs.  The  CAA  exhaust 
standards  will  apply  to  clean  fuel 
vehicles,  and  will  be  administered  and 
enforced  according  to  CARB  practices 
under  CAA  section  244.  which  is 
discussed  later  under  "Administration 
and  Enforcement". 

Pursuant  to  section  242(b),  federal 
requirements  for  cold  CO.  evaporative 
emissions,  refueling  emissions.  OBD 
(onboard  diagnostics),  NMHC,  and.  with 
certain  exceptions.  THC  will  also  apply 
to  CFVs.  As  proposed,  EPA  is  waiving 
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testing  requirements  for  the  cold  CXD 
standards  for  gaseous- fueled,  diesel- 
fueled  and  electric  CFVs  when 
manufacturers  demonstrate  compliance 
with  the  cold  CO  standard  through 
engineering  analysis  or  test  data."  EPA 
does  not  expet-i  problematic  cold 
temperature  CO  emissions  from 
gaseous-fueled  CFVs  since  they  do  not 
generally  use  fuel  enrichment  strategies 
to  aid  with  cold  starts.  Because  of 
efficient  combustion  in  diesel-fueled 
vehicles  and  the  minimal  emissions 
inherent  with  electric  vehicles.  EPA 
does  not  expect  problematic  cold  CO 
emissions  from  these  vehicles  either. 
Also  as  discussed  above.  EPA  will  not 
require  CNG  vehicles  to  meet  the  THC 
standard  due  to  the  conflict  with 
provisions  of  part  C  of  the  Act  and  other 
factors. 

In  the  NPRM,  EPA  had  anticipated 
that  the  regulatory  processes  underway 
would  allow  EPA  to  conclude  at  the 
time  of  this  final  rule  that  each  set  of 
California  standards  is,  in  the  aggregate, 
at  least  as  protective  of  public  health 
and  welfare  as  the  otherwise  applir.able 
standards  set  forth  in  section  242  and 
243.  The  Agency  still  believes  that  such 
a  conclusion  may  be  possible  in  the 
future.  EPA  will  continue  to  monitor 
developments  on  these  issues  and,  if 
changing  circumstances  warrant,  EPA 
intends  to  revisit  this  rule  and  propose 
replacing  the  federal  O-'V  standards 
with  CARB  standards  under  section 
243(e)(2).  In  such  a  situation,  the 
Agency  will  supplement  the  record  and 
provide  an  opportunity  for  comment  as 
appropriate. 

d.  Credit  Genemting  Standards  As 
mentioned  previously,  the  CAA  requires 
EPA  to  establish  standards  for  Ultra- 
Low  Emission  Vehicles  (ULEVs)  and 
Zero  Emission  Vehicles  (ZEVs)  which 
are  more  stringent  than  the  standards 
that  otherwise  apply  to  CFVs.  Section 
246(f)(4)  of  the  CAA  states  that,  "Itlhe 
standards  established  by  the 
Administrator  under  this  paragraph  for 
vehicles  under  8,500  lbs.  GWVR  or 
greater  shdll  conform  as  closely  as 
possible  to  standards  which  are 
established  by  the  State  of  California  for 
ULEV  and  ZEV  vehicles  in  the  same 
class".  As  proposed,  EPA  is 
promulgating  the  ULEV  and  ZEV 
standards  established  by  CARB  in  the 
California  LEV  program  as  the  federal 
ULEV  and  ZEV  standards.  Section 
249(d)(3)  specifies  that  these  and  other 
requirements  established  for  purposes  of 
the  credit  program  for  the  Clean  Fuel 


"Thii  provision  it  similar  to  the  requirements 
for  OMo-cycle  vehicles  which  must  show 
complianca  with  a  PM  standard  in  th«  Tier  1 
ruiemaking  (56  FR  2S730). 


Fleet  program  shall  also  apply  for 
purposes  of  issuing  credits  in  the  Pilot 
Program. 

A  ZEV  (e.g.,  an  electric  vehicle)  is 
defined  as  a  vehicle  that  complies  with 
the  applicable  ZEV  standards  (40  CFR 
88.101).  Like  CARB,  EPA  vdll  determine 
compliance  with  the  ZEV  standard 
through  engineering  analysis  rather  than 
by  testing.  As  per  section  244  of  the 
CAA,  the  federal  ZEV  standards  will  be 
administered  and  enforced  in 
accordance  with  applicable  CARB 
procedures  for  LDVs  and  LDTs. 

Consistent  with  the  CARB.  EPA  is 
establishing  ZEV  standards  which 
require  zero  emissions  of  the  following 
pollutants:  NMOG,  NO..  CO. 
particulates,  and  HCHO.  (Emissions 
from  non-fuel  sources,  like  tires,  seats, 

f>aint.  etc..  will  likely  exist  as  they  do 
or  conventional  vehicles  and  other 
CFVs.)  Compliance  with  this 
requirement  may  be  assessed  through 
engineering  analysis.  This  analysis  will 
include  a  description  and  analysis  of  all 
primary  or  auxiliary  eauipment  and 
engines  which  concludes  that  no 
emissions  of  the  stated  pollutants  is 
possible.  The  engineering  analysis  will 
determine  that  the  vehicle  fuel  system(s) 
does  not  contain  either  carbon  or 
nitrogen  compounds  (including  air) 
which,  when  burned,  form  the  above 
regulated  exhaust  emissions.  Such 
criteria  will  also  assure  that  evajjorative 
emissions  will  not  occur.  Emission 
testing  will  not  be  necessary.  When 
applicable,  compliance  testing  on  ZEVs 
may  be  performed  according  to  the 
testing  requirements  of  CFR  Part  86  and 
88  (Federal  Test  Procedure)  at  EPAs 
discretion.  As  with  other  CFVs.  ZEVs 
will  be  subjeci  to  the  standards  of  part 
88  which  will  be  administered  per 
CARB's  procedures  for  LDVs  and  LDTs 
and  which  are  incorporated  by 
reference. 

Like  CARB.  EPA  will  consider  a 
vehicle  with  an  auxiliary  heater  to  be  a 
ZEV  if  the  heater  will  not  operate  at 
ambient  temperatures  above  40  degrees 
Fahrenheit  and  the  heater's  power  and/ 
or  fuel  source  does  not  have  any 
evaporative  emissions  in  use. 
Commenters  responding  to  this  issue 
supported  this  definition,  on  which  EPA 
requrested  comment  hi  the  NPRM.  This 
auxiliary  heater  will  not  be  subject  to 
the  cold  CO  standard  (contained  in  40 
CFR  Part  86.201-94)  because  the  cold 
CO  regulations  do  not  require  the  testing 
of  heaters.  In  addition,  CARB  has 
provided  a  specific  exemption  for  ZEVs 
from  the  CARB  cold  CO  requirements 
(whether  or  not  the  vehicle  is  equipped 
with  an  auxiliary  heater):  thus  EPA's 
action  on  this  issue  is  consistent  with 
CARB's  approach.  EPA  may  reconsider 


subjecting  ZEV  auxiliary  heaters  to  the 
federal  cold  CO  requirement  through 
regulation  if  circumstances  warrant  in 
the  future.  Any  vehicle  with  additional 
power  system(s)  or  auxiliary  engine(s) 
that  might  produce  regulated  pollutants 
(e.g.,  a  hybrid  vehicle  or  electric  vehicle 
with  an  auxiliary  power  source  to  run 
other  vehicle  systems)  will  be  subject  to 
the  standards  of  40  CFR  Part  88 
(administered  per  CARB  procedures, 
which  are  incorporated  by  reference)  or 
future  applicable  regulations  and  might 
not  qualify  as  a  ZEV.  One  respondent 
requested  that  EPA  establish  ZEV 
exhaust  emission  standards  above  zero 
such  that  hybrid  electric  vehicles  may 
qualify  as  ZEVs.  EPA  has  not 
promulgated  a  test  procedure  for  such 
vehicles  and  therefore  standards  have 
not  been  established. 

e.  Administration  and  Enforcement 
Per  California  Practice.  As  proposed  in 
the  NPRM,  EPA  will  administer  and 
enforce  the  numerical  CFV  exhaust 
emission  standards  in  the  same  manner 
as  does  the  state  of  California.  Section 
244  of  the  Act  directs  EPA  to  administer 
and  enforce  the  numerical  CFV 
emission  standards  in  the  same  manner 
as  CARB  does  for  vehicles  less  than 
8.500  lbs.  GWVR.  Specifically,  section 
244  states  that  when  the  applicable  CAA 
and  CARB  numerical  standards  are  the 
same, 

Such  standards  shall  be  administered  and 
enfiorced  by  the  Administrator  (1)  in  the  same 
manner  and  with  the  same  flexibility  as  the 
Slate  of  California  administers  and  enforces 
corresponding  standards  '    *    *;  and  (2) 
subject  to  the  same  requirements,  and 
utilizing  the  same  interpretations  and  policy 
judgments,  as  are  applicable  in  the  case  of 
such  CARB  standards,  including,  but  not 
limited  to,  requirements  regarding 
certification,  production-line  testing,  and  in- 
use  compliance. 

The  application  of  California 
administration  and  enforcement 
procedures  does  not  depend  on  whether 
EPA  has  replaced  federal  CFV  standards 
with  California  standards  under  section 
243(e).  Section  246(f)(4)  provides  that 
the  credit  generating  standards  are  to  be 
administered  and  enforced  in  the  same 
manner  as  the  other  CFV  standards. 
Therefore.  EPA  will  administer  and 
enforce  the  ULEV  and  ZEV  standards  in 
the  same  manner  as  does  CARB. 

Section  244  states  that  EPA  shall  use 
California  administration  and 
enforcement  procedures  unless  EPA 
determines  that  doing  se  will  not  meet 
the  criteria  for  a  waiver  of  preemption 
under  section  209.  EPA  believes  that  the 
application  of  current  California 
procedures  would  meet  the  criteria  for 
a  section  209  waiver.  However,  in  a 
letter  dated  February  17. 1994.  CARB 
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requested  that  EPA  waive  preemption 
under  section  209  for  certain  proposed 
amendments  to  California  certification 
test  procedures.  EPA  is  currently 
analyzing  this  waiver  request  to 
determine  whether  these  test  procedure 
amendments  meet  the  criteria  for  a 
waiver  under  section  209.  For  example, 
EPA  must  determine  if  the  California 
enforcement  procedures,  as  amended, 
are  consistent  with  section  202(a)  of  the 
Act. 

Until  it  has  completed  its  analysis  of 
the  waiver  request,  EPA  cannot  present 
a  determination  that  the  amended 
California  regulation,  and  thus 
California  administration  and 
enforcement,  do  not  meet  the  criteria  for 
a  waiver  under  section  209.  Given  that 
section  244  directs  EPA  to  adopt 
California's  procedures  unless  it  makes 
such  a  determination.  EPA  believes  that 
it  is  required  to  adopt  today  California's 
administration  and  enforcement 
procedures.  EPA  believes  this  adoption 
is  in  accordance  with  the  plain  language 
of  section  244.  If  EPA  later  determines 
that  the  California  enforcement 
procedures  do  not  meet  the  section  209 
waiver  criteria,  it  will  propose  to  amend 
its  regulation  regarding  enforcement  of 
CFVs  according  to  California 
procedures. 

California  procedures  currently 
require  certification  testing  of  gasoline 
vehicles  either  on  California 
reformulated  gasoline  or  on  the  current 
federal  gasoline  test  fuel  called 
"indolene."  EPA  believes  that  adopting 
this  requirement  as  a  part  of  adopting 
California  administration  and 
enforcement  procedures  will  allow 
manufacturers  to  certify  vehicles  both 
for  California  as  well  as  the  other  49 
states.  In  most  cases.  EPA  believes  that 
vehicle  designs  likely  to  be  certified  on 
California  reformulated  gasoline  to  the 
CFV  standards  will  be  capable  of  being 
certified  to  those  standards  on  indolene 
as  well  with  no  technological  changes. 

It  is  possible  that  some  manufacturers 
may  wish  to  certify  vehicles  on  a 
gasoline  formulation  different  from 
either  California  reformulated  gasoline 
or  indolene.  For  example,  a 
manufacturer  may  wish  to  certify  and 
market  a  CFV  engine  family  for  use  by 
fleet  operators  only  in  areas  where 
federal  reformulated  gasoline 
requirements  apply,  but  where 
California  reformulated  gasoline  is 
unavailable  or  expensive.  A  CFV  engine 
family  certified  only  on  CaUfornia 
reformulated  gasoline  would  not  be  an 
attractive  option  to  fleet  operators  in 
areas  covered  by  federal  reformulated 
gasoline  requirements  because  the 
vehicles  in  that  family  will  not  have 
been  demonstrated  to  comply  with  the 


CFV  standards  on  federal  reformulated 
gasoline.  If  certifying  that  family  to  the 
CFV  standards  on  indolene  would 
require  additional  emission  control 
development  effort  over  the  California- 
fuel  version,  but  certifying  on  a  federal 
reformulated  fuel  would  not,  the 
manufacturer  might  prefer  to  certify  on 
a  fuel  representative  of  federal 
reformulated  gasoline.  Thus,  such  a 
manufacturer  might  choose  to  market  a 
line  of  CFVs  which  could  use  the  local 
fuel  (reformulated  gasoline)  instead  of 
only  meu'keting  Califomia-fliel  versions. 
In  this  kind  of  situation,  then,  allowing 
manufacturers  the  option  of  certifying  to 
the  CFV  standards  on  other  gasoline 
formulations  might  provide  fleets 
covered  by  the  CFF  program  with  an 
additional  vehicle  choice,  one  which 
may  help  them  comply  in  a  cost- 
effective  manner  with  the  requirement 
that  they  operate  their  CFVs  in  covered 
areas  only  on  fuels  on  which  the 
vehicles  comply  with  the  CFV 
standards. 

While  the  California  procedures 
adopted  here  do  not  appear  to  permit 
certification  on  gasoline  different  from 
California  reformulated  gasoline  or 
indolene.  EPA  is  considering  whether  it 
has  the  authority  to  propose  and 
promulgate  a  provision  which  would 
permit  manufacturers  to  request 
certification  on  a  different  gasoline 
formulation.  Particularly  if  interest  is 
shown  in  such  a  provision  on  the  part 
of  fleets,  vehicle  manufacturers,  fuel 
producers,  states,  or  other  interested 
parties.  EPA  may  issue  a  proposed  rule 
to  permit  certification  on  any  gasoline 
formulation. 

With  respect  to  the  NMOG  standard. 
CAA  sections  241(3)  and  241(4)  provide 
definitions  for  NMOG  and  base  gasoline 
to  be  used  in  determining  reactivity 
adjustments  for  alternative  fuels. 
Section  241(4)  further  provides  that  EPA 
is  to  modify  these  definitions  and  the 
method  used  for  determining  reactivity 
adjustment  factors  to  conform  to  the 
definitions  and  method  used  by  CARB, 
provided  CAfJfe's  definitions  are.  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  the  CAA 
definitions.  CARB's  definition  of 
NMOG.  contained  in  the  "definitions" 
section  of  its  LEV  program  regulations, 
is  identical  to  the  CAA  definition.  The 
CAA  section  241(4)  specifications  for 
"base  gasoline"  for  the  most  part  fall 
within  the  specification  ranges  for 
CARB's  "baseline",  i.e..  "conventional", 
gasoline  used  by  CARB  in  establishing 
the  RAF  for  methanol-fueled  vehicles.'^ 


Thus,  EPA  concludes  that  CARB's 
regulatory  definition  of  "conventional 
gasoline"  is  at  least  as  protective  as  the 
CAA  definition  of  base  gasoline  for 
determining  RAFs. 

To  ensure  that  the  administration  and 
enforcement  of  the  CFV  exhaust 
emission  standards  is  undertaken  in 
conformance  with  section  244.  EPA 
incorporates  by  reference  CARB's  test 
procedures  and  other  regulatory 
provisions  regarding  administration  and 
enforcement.  (The  California  Regulatory 
Requirements  Applicable  to  the  Clean 
Fuel  Fleet  and  California  Pilot 
Programs,  April  1. 1994,  have  been 
incorporated  by  reference  in  40  CFR 
88.104-94(k)(2).)  Any  vehicle  certified 
by  CARB  in  California  to  the  same  CFV 
exhaust  emission  standards 
promulgated  today  will  be  considered  to 
satisfy-  the  requirements  for  certification 
to  the  federal  CFV  exhaust  standards 
although  the  vehicle  must  meet  all  other 
Title  II  requirements  as  well  as  qualify- 
as  a  CFV.  For  federal  standards  which 
are  not  currently  identical  to  CARB 
requirements  (e.g..  cold  CO  emissions, 
evaporative  emissions.  THC,  NMHC), 
the  existing  federal  administration  and 
enforcement  provisions,  including  the 
applicable  test  procedures,  will  apply. 
Provisions  established  in  the  Motor 
Vehicle  and  Engine  Compliance 
Program  Fees  rule  (57  FR  30044,  July  7, 
1992)  give  EPA  the  authority  to  recover 
all  reasonable  costs  associated  with 
enforcement  and  compliance  activities 
performed  by  EPA.  CFVs  certified  for 
use  in  the  Pilot  program  may  be  subject 
to  California-only  fees  if  a  manufacturer 
only  intends  to  sell  the  CFV  in 
California.  However,  other  CFVs 
certified  under  the  same  process  may  be 
subject  to  fees  applicable  for  a  federal 
certificate.  This  would  be  the  case  if 
such  CFVs  were  sold  outside  of 
California  (e.g.,  CFVs  used  in  the  CFF 
program  outside  California). 

As  EPA  proposed  in  the  NPRM, 
vehicles  certified  as  CFVs  are  to  be 
labeled  according  to  CARB's  revised 
motor  vehicle  emission  control  label 
specifications.  19  These  revised  labeling 
requirements  include  labeling  vehicles 
to  designate  that  they  meet  LEV,  ULEV 
or  ZEV  standards. 

2.  Heavy-Duty  Clean-Fuel  Vehicle 
Standards 

Today's  rule  requires  that  engines 
intended  for  use  in  clean-fuel  vehicles 
greater  than  8.500  and  up  to  26,000 
pounds  GVWR  meet  a  combined  non- 


"Califomia  Exhaust  Emission  Standards  and 
Test  Procedures  for  1988  and  Subsequent  Model 


Passenger  Cars.  Light -Duty  Trucks,  and  Medium- 
duty  Vehicles,  Appendix  Vm. 

'•Contained  in  California -$  proposed  LEV 
program.  California  Code  of  R^ulations.  Title  13. 
section  1965. 
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methane  hydrocarbon  (NMHC)  plus 
NOx  emissions  standard  of  3.8  grams 
per  brake  horsepower  hour  (g/Bhp-hr). 
This  new  standard  applies  to  all  light 
and  medium  heavy-duty  engines  which 
are  to  be  certified  for  inclusion  in  the 
Clean  Fuel  Fleet  program,  independent 
of  fuel  type.  (Also,  this  standard  applies 
to  heavy  heavy-duty  engines 
participating  in  the  Clean  Fuel  Fleet 
program  for  the  purpose  of  generating 
credits.)  Thus,  ii  applies  to  vehicles 
operating  on  gasoline,  diesel.  alcohols, 
gaseous  fuels,  electricity,  and  other 
fuels. 

S«<;tion  246(f)(4)  of  the  CAA  requires 
that  credit-generating  standards  be 
promulgated  for  heavy-duty  cloen-fuel 
vehicles,  including  standards  for  heavy- 
duty  lILEVs  and  ZEVs.  The  CAA 
requires  theso  standards  to  be 
"comparable",  which  EPA  interprets  to 
mean  comparable  to  the  credit- 
generating  standards  established  for 
light-duty  vehicles. 

a.  The  Heavy-Duty  Clean  Fuel  Vehicle 
Low  Emission  Vehicle  NMHC-*^NOx 
Standard.  Seciion  245  of  the  CAA  sets 
forth  the  statutorv  framework  governing 
establishment  of  the  heavy-duty  clean- 
fuel  vehicle  standards.  Section  245(a) 
sets  a  combined  NMHC+NOx  standard 
of  3.15  g/Bhp-hr  for  engines  intended 
for  use  in  heavy-duty  clean-fuel 
vehicles,  reflecting  a  50  percent 
reduction  from  the  current  combined 
HC  and  NOx  standards  for  heavy-duty 
diesel  engines  (HDDE).  Section  245(b) 
permits  EPA  to  set  a  less  stringent 
standard  or  standards  if  EPA  determines 
that  the  statutory  level  of  3.15  g/Bhp-hr 
is  infeasible  for  clean  diesel-fueled 
engines.  Under  this  provision,  EPA 
must  make  a  dt- termination  as  to  the 
feasibility  of  this  standard  for  clean 
diesel-fneled  engine  technology,  taking 
into  ai  I  "^unt  "durability,  costs,  lead 
time,  5;,i!';ly,  and  other  relevant  factors." 
If  the  Adiiiinistrator  determines  that  the 
standard  is  not  feasible  for  clean  diesel- 
fueled  engines,  EPA  may  set  a  less 
stringent  standard  so  long  as  it  is  at  least 
a  30  percent  reduction  from  the 
combined  NMHC  plus  NOx  standards 
for  model  year  1994  heavy-duty  engines. 
A  30  percent  reduction  would  be 
equivalent  to  a  NMHC  plus  NOx 
standard  of  4.41  g/Bhp-hr. 

EPA  determines  today  that  a 
combined  NMHC+NOx  emission 
standard  of  3.15  g/Bhp-hr  is  infeasible 
for  clean  diesel-fueled  engines,  for  the 
reasons  discussed  below.  Under  Section 
245(b)(1),  EPA  has  the  authority  to 
establish  a  less  stringent  standard.  The 
only  statutory  criteria  for  setting  the  less 
stringent  standard  is  the  requirement 
that  the  standard  require  at  least  a  30 
percent  reduction  from  the  combined 


NMHC+NOx  standards  for  the  1994 
model  year  heavy-duty  engines.  Because 
the  same  standard  that  will  apply  to 
diesel-fueled  vehicles  will  also  apply  to 
vehicles  run  on  other  fuels  (including 
gasoline),  EPA  has  looked  at  feasibility 
for  both  diesel-  and  nondiesel-fueled 
vehicles.  Based  on  these  considerations. 
EPA  has  decided  to  set  the  standard  at 
3.8  g/Bhp-hr. 

(i)  Establishing  the  A/M//C+NOx 
Standard.  In  determining  whether  the 
3.15  g/Bhp-hr  NMHC+NOx  standard  is 
feasible  for  clean  diesel-fueled  heavy- 
duty  engines,  EPA  believes  that  the 
CAA  does  not  require  a  determination 
that  the  standard  is  feasible  for  every 
diesel  engine  family,  but  rather  that  it  is 
feasible  for  at  least  enough  diesel  engine 
families  such  that  fleet  operators  have 
enough  choice  to  meet  their 
requirements  under  the  Clean  Fuel  Fleet 
Program.  The  clean-fuel  vehicle 
standard  is  not  a  mandatory  national 
standard  for  all  heavy-duty  vehicles 
manufactured,  but  instead  applies  to 
vehicles  that  fleet  owners  in  certain 
areas  must  buy  as  a  certain  percentage 
of  tlieir  vehicle  purchases  beginning  in 
model  year  1998. 

In  the  NPRM,  EPA  proposed  a  level  of 
3.5  g/Bhp-hr  NMHC+NOx  based  on 
concerns  about  technology,  cost, 
leadtime,  and  durability  for  diesel 
engines  as  prescribed  in  section  245  (b) 
of  the  CAA.  Based  on  the  comments 
submitted  to  EPA  and  further  analysis 
by  the  Agency,  EPA  believes  that 
achieving  HDDE  emission  levels  below 
about  3.5  g/Bhp-hr  NMHC+NOx  would 
be  technically  difficult  and  costly  to 
manufacturers  and  would  not  be 
achievable  for  an  adequate  number  of 
light  and  medium  heavy-duty  diesel 
engine  families  by  1998.  In  their 
comments,  engine  manufacturers  argued 
that  the  3.15  g/Bhp-hr  level,  as  well  as 
the  proposed  3.5  g/Bhp-hr  level,  would 
not  be  technologically  and  economically 
feasible  for  diesel-fueled  engines.  The 
Natural  Gas  Vehicle  Coalition  (NGVC) 
argued  that  the  3.15  g/Bhp-hr  level 
would  be  feasible  for  diesel-fueled 
engines,  based  largely  on  a  final  report 
by  Acurex  under  contract  with  CARB, 
entitled  "Technical  Feasibility  Reducing 
NOx  and  Particulate  Emissions  from 
Heavy-Duty  Engines."  ^°  As  the  analysis 
summarized  below  demonstrates,  EPA 
agrees  in  part  with  each  set  of 


comments,  but  reaches  a  conclusion 
different  from  both. 

As  a  part  of  its  assessment  of  the 
potential  HDDE  emission  control 
technology.  EPA  studied  the  Acurex 
report  in  depth.  Like  the  Regulatory- 
Support  Document  associated  with  this 
rule,*'  this  report  concludes  that  to 
achieve  a  NOx-emission  level  of  2.5  g/ 
Bhp-hr  by  2000  (NOx  levels  needed  to 
meet  a  3.15  g/Bhp-hr  NMHC+NOx 
standard), ^^  diesel-fueled  engines 
would  need  to  be  equipped  with 
advanced  catalytic  trap  or  EGR  (exhaust 
gas  recirculation)  technologies.  In 
addition,  the  2.5  g/Bhp-hr  level  would 
also  require  the  use  of  a  combination  of 
some  or  all  of  the  following  emission 
control  approaches  for  diesel-fueled 
engines:  very  high  pressure  fuel 
injection,  variable  geometry 
turbocharging.  air-to-air  aflercooling, 
optimized  combustion,  electronic  unit 
injections  with  minimized  sac  volumes, 
optimized  fuel  injection  nozzles,  rate 
shaping,  exhaust  gas  recirculation  and 
sophisticated  electronic  control  of  all 
engine  systems.  Most  of  the  devices 
described  in  the  Acurex  report  are  in 
relatively  early  stages  of  development 
and  would  require  extensive  changes  in 
heavy-duty  diesel-powered  engines 
compared  to  today's  designs.  Acurex 

£roje<;ts  that  achieving  this  level  would 
B  possible,  but  it  would  result  in  a  5 
percent  fuel  economy  penalty  and  a 
doubling  of  the  engine  price  of  a  1994 
diesel-fueled  engine.  Based  on  reasons 
discussed  throughout  this  section,  EPA 
is  very  doubtful  that  this  standard  could 
be  met  in  a  cost-effective  manner  in 
time  for  the  production  of  an  adequate 
number  of  1998  model  year  engine 
families.  However.  Acurex  has  projected 
that  a  3.0  g/Bhp-hr  NOx-emission  level 
(approximately  equivalent  to  a  3.5  g/ 
Bhp-hr  NMHC+NOx  level)  is  achievable 
for  diesel-fueled  engines  by  1999  with 
the  addition  of  EGR  and  oxidation 
catalyst  technology  without  major  new 
costs  or  fuel  economy  penalties. 
A'so.  the  NGVC  argued  that  no 
technological  breakthroughs  are 
required  to  meet  the  3.15  standard  since 
each  one  of  these  technologies  is  already 
in  u.se  in  one  or  more  commercial  diesel 
engine  families  to  meet  the  1994  and 
1998  standards.  They  also  state  that  all 


*"  Acurex  Environmental  Project  Under  Contract 
with  Cali(omU  Air  Reaources  Board.  Final  Report. 
'Technical  Faaaibility  of  Reducing  NOx  and 
Paniculate  Emisaions  From  Heavv-Duly  Engines." 
Acurex  Environmental  Project  S450.  Contract  No. 
A132-oeS.  April  30.  1993  (bund  in  the  docie<  for 
this  rulemaking). 


"  U.S.  Environmental  Protection  Agency,  OfTice 
of  Mobile  Sources,  "Regulatory  Support  Document: 
BmUslons  Standards  for  Heavy-Duty  Fleets,"  )une 
1994  (found  in  the  docket  for  this  rulemaking). 

"Current  certification  data  indicate  that 
generally  all  diesel  engine  families  have  HC 
certification  levels  less  than  O.S  g/Bhp-hr.  so  most 
reductions  would  have  to  be  achieved  in  NOx 
emissions.  Thus,  achieving  a  3.15  g/Bhp-hr 
NMHONOx  standard  would  essentially  require 
NOx-certification  levels  on  the  order  of  2.5  to  2.7 
g/Bhp-hr 


that  would  be  required  to  meet  the  3.15 
Standard  would  be  the  addition  of  EGR 
and  possibly  a  particulate  trap. 
Although  it  is  true  that  some  versions  of 
the  necessary  technologies  are  in  use 
today,  EPA  believes,  as  stated  above, 
that  the  additional  development  effort 
needed  to  reach  very  low  emission 
levels  would  be  very  costly  and  would 
likely  limit  or  eliminate  the  availability 
of  heavy-duty  diesel  engines  for  the 
program. 

Furthermore,  a  review  of  the  1993 
HDE  federal  certification  results  clarifies 
the  magnitude  of  the  developmental 
task  for  manufacturers  to  achieve 
extremely  low-  emission  levels, 
especially  for  diesels.  The  data,  which 


represents  engines  tested  on  federal 
certification  fuel,  indicates  that  no 
current  gasoline  or  diesel  HDE  family 
meets  or  is  close  to  the  3.15  g/Bhp-hr 
standard  on  federal  certification  fuel  (for 
diesel  and  gasoline  engines  NMHC  and 
HC  are  roughly  equivalent).  Of  the  9 
gasoline  HDE  families  certified  in  1993, 
three  are  \yithin  one  g/Bhp-hr  of  the 
standard  (see  Figure  1).  Based  on  the 
aftertreatment  control  technology  used 
by  and  available  for  gasoline  engines. 
EPA  believes  that  3.15  g/Bhp-hr  level 
would  be  within  reach  for  a  number  of 
these  families.  For  diesel  engines, 
however,  the  1993  heavy-duty  engine 
federal  certification  results  presented  in 
Figure  1  indicate  that  achieving  the  3.15 


g/Bhp-hr  standard  on  federal  diesel  fuel 
would  be  extremely  problematic  for  the 
majority  of  engine  families  by  1998. 
However,  five  of  the  37  diesel  engine 
families  certified  in  1993  are  within  one 
g/Bhp-hr  of  the  3.5  g/Bhp-hr 
NMHC+NOx  level  (equivalent  to  NOx- 
certification  level  of  3.0  g/Bhp-hr). 
indicating  that  a  standard  in  this  range 
would  more  likely  be  achieved  by  a 
variety  of  diesel  engines  on  federal 
certification  fuel  than  would  the  3.15 
level.  Only  one  of  37  diesel  engine 
families  certified  in  1993  is  within  one 
g/Bhp-hr  of  the  3.15  level;  most  have 
combined  HC  and  NOx  certification 
levels  of  5.5  g/Bhp-hr  or  less. 
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Ffgur©  1:    1993  Heavy-Duty  Engine  Certification  Levels 
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There  are  two  existing  sets  of 
regulations  that  will  drive  heavy-duty 
engine  technology  towards  low 
NMHC+NOx  levels:  the  federal  1998  4.0 
g'Bhp-hr  NOx  standard,  and  the 
California  Air  Resources  Board  (CARB) 
LEV  standard  for  diesel  engines  and 
incomplete  medium-duty  vehicles  of  3.5 
g/Bhp-hr  NMHC-t^NOx.  EPA  received 
many  comments  in  Docket  A-91-28 
stating  that  the  4.0  g/Bhp-hr  NOx 
standard  for  all  1998  and  later  HDEs, 
which  is  one  g/Bhp-hr  lower  than  the 
existing  standard,  is  feasible  for  diesel 
engines.  [Development  of  the  technology 
necessar}'  to  comply  with  the  4.0  g/Bhp- 
hr  NOx  standard  will  make  it  more 
likely  that  a  significant  number  of  light 
and  medium  diesel  HDE  families  will  be 
able  to  reach  emission  levels  slightly 
below  4.0  g/Bhp-hr  NOx  on  federal 
diesel  fuel  in  the  future,  but  it  is 
unlikely  that  this  federal  standard  will 
force  the  development  of  technologies 
needed  to  achieve  a  3.15  g/Bhp-hr 
NMHC+NOx  standard  on  such  fuel  (i.e.. 
NOx  levels  of  3.0  g/Bhp-hr  or  less)  since 
there  is  no  federal  requirement  to  reach 
lower  levels. 

CARBs  3.5  g/Bhp-hr  NMHC■^NO. 
standard  is  the  only  other  impetus 
driving  technology  to  achieve  em.ission 
levels  significantly  below  the  4.0  g/Bhp- 
hr  NO»  standard.  Engine  manufacturers 
have  stated  that  the  CARB  1998  3.5  g/ 
Bhp-hr  NMHC-»-NO,  standard  for 
incomplete  medium-duty  vehicles  and 
diesel  engines  is  feasible,  and  EPA 
agrees  with  CARBs  expectation  that 
manufacturers  will  market  a  range  of 
LEV  diesel  HDEs  in  California  which 
will  meet  the  California  standard. 
However,  as  with  the  federal  4.0  g/Bhp- 
hr  NOx  standard,  it  is  unlikely  the 
current  California  standard  will  prompt 
the  additional  technology  development 
needed  to  reach  a  3.15  g/Bhp-hr 
NMHC+NO,  level  since  there  is  no 
requirement  to  reach  levels  below  35  g/ 
Bhp-hr  NMHC-t-NO..  This  is  especially 
true  for  engines  intended  for  vehicles 
between  14,000  and  26,000  pounds 
GVWR,  which  are  covered  by  the  Clean 
Fuel  Fleet  Program  but  not  the  current 
CARB  LEV  program. 

EPA  believes  it  is  appropriate  to  look 
at  the  demand  that  will  be  created  for 
heavy-duty  CFVs  as  a  relevant  factor 
when  determining  whether  a  particular 
combined  NMHC-^NO»  standard  for 
diesel-fueled  vehicles  is  technologically 
feasible  under  section  245(b)(1).  For  the 
reasons  discussed  above,  EPA  believes 
that  achieving  a  level  of  3.15  g/Bhp-hr 
NMHC-fNO,  for  even  a  small  selection 
of  HDDEs  by  1998  will  be  a  very 
difficult  task.  Manufacturers  will  need 
to  invest  significantly  in  research  and 
accelerated  technology  development. 


and  any  engines  which  reach 
production  would  be  more  costly  (in 
terms  of  both  engine  price  increase  and 
fuel  economy  f>enalty,  as  discussed 
above),  especially  based  on  the 
relatively  small  demand  that  will  be 
created  by  the  Qean  Fuel  Fleet  Program. 
In  the  absence  of  mandated  production, 
EPA  believes  that  a  technological  effort 
of  this  magnitude  is  likely  to  be 
undertaken  by  engine  manufacturers 
only  under  circumstances  of  a  certain, 
substantial  market 

The  CFF  program  contains  no 
authority  for  a  production  mandate. 
Thus,  the  size  and  certainty  of  the 
market  is  central  to  whether  diesel 
engines  will  be  developed  to  meet  the 
requirements  of  heav7-duty  fleets 
covered  by  the  fleet  program.  However, 
only  a  small  number  of  vehicles  will  be 
needed  by  fleets  for  their  fleet  program 
purchase  requirements.  For  example, 
during  each  year  of  the  fleet  program 
EPA  estimates  that  a  maximum  of  only 
about  2  percent  (10,000)  of  total 
nationwide  new  heavy-duty  diesel 
vehicles  will  be  purchased  by  fleet 
operators  to  meet  the  Clean  Fuel  Fleet 
Program  requirements.^^  This  projected 
market  decreases  by  about  25  percent  if 
California  opts  out  of  the  Clean  Fuel 
Fleet  Program;  other  potential  opt  outs 
by  additional  states  may  reduce  the 
market  to  under  one  percent  of 
nationwide  heavy-duty  diesel  engine 
sales  (or  under  about  5000  vehicles).  By 
comparison,  based  on  the 
implementation  schedule  of  CARBs 
LEV  program,  the  annual  market 
(30,000)  for  vehicles  required  to  meet 
cafe's  lev  standard  for  diesel  engines 
and  incomplete  medium  duty-vehicles 
of  3.5  g/Bhp-hr  NMHC-^NO,  is 
approximately  three  to  six  times  as  large 
as  the  potential  federal  clean  diesel- 
fueled  maiicet.24  CARB's  program 
incorporates  a  phased-in  percentage 
sales  mandate  for  this  larger  number  of 
vehicles. 

EPA  is  concerned  that  a  market  of  the 
size  represented  by  the  CFF  program 
viill  not  be  seen  as  sufUcient  for  engine 
manufacturers  to  justify  the  major 
voluntary  technological  development 
efforts  necessary  to  reach  a  3.15  g/Bhp- 


"  U.S.  Environmental  Protection  Agency.  Office 
of  Mobile  Sources,  "Estinuated  Number  of  Fleet 
Vehicle  Affected  by  the  Clean  Fuel  Fleet  Program." 
Memorandum  from  Sheri  Dunatchik  to  Docket  A- 
91-25.  June  11.  1991. 

2<  Heavy-duty  vehicle  population  projections  for 
the  California  LEV  program  are  based  on  the 
following:  (1)  light  heavy-duty  production  repofts 
submitted  to  the  U.S.  Environmental  Protection 
Agency  for  model  year  1991  and  (2)  New  Truck 
Registrations  by  Manufacturr^r  and  State  data  from 
the  "AAMA  Facts  and  Figures  1993"  (page  27)  that 
shows  California  truck  sales  to  bo  10  percent  of 
nationwide  truck  sales. 


hr  standard.  Even  if  some  manubcturets 
do  laimch  such  an  effort,  the  likely 
higher  cost  and  possible  fuel  economy 
penalty  may  make  it  much  more 
difficult  for  diesel  engine  producers  to 
compete  for  sales  with  gasoline  or 
alternative  fueled  engine  options  whicii 
may  be  available.  Since  developing  and 
producing  vehicles  for  the  fleet  program 
is,  by  statute,  voluntary,  the  Agency 
believes  that  it  is  very  possible  that, 
with  a  very  low  emission  standard,  no 
diesels  will  be  produced  for  the  clean 
fuel  fleet  program.  The  Act  is  clear  in  its 
intention  that  EPA  may  design  the  fleet 
program  such  that  clean  diesel  vehicles 
can  p^rticipatfa.  EPA  thus  concludes  that 
a  standard  of  3. 15  g/Bhp-hr  is  not 
feasible  for  heavy-duty  diesel-fueled 
CFVs  taking  into  account  costs,  lead 
time,  durability,  and  other  relevant 
bctors,  and  should  not  be  promulgated 
at  this  time. 

EPA  reser\'es  tlie  right  to  reconsider 
through  rulemaking  the  3.15  g/Bhp-hr 
NMHC■^NO»  standard  at  a  later  time  if 
diesel  NO,  control  technology  and  the 
HD  clean-fuel  engine  market  develop  to 
a  point  which  would  make  this  level 
feasible  for  heavy-duty  diesel-fueled 
CFVs.  Such  a  reconsideration  may  be 
prompted  by  developments  in  the 
ongoing  CARB  HD  LEV  program  now 
under  consideration. 

ii.  iVAff/Ct-NO.  LEV  standard.  EPA  is 
adopting  an  approach  for  the  heavy- 
duty  clean  fuel  vehicle  engine  standard 
that  is  very  similar  to  the  prop>osed 
approach.  The  intent  of  this  approach  is 
to  implement  a  challenging  standard  in 
a  way  that  harmonizes  as  completely  as 
possible  the  federal  standard  with 
CARB's  NMHC+NO.  LEV  standard  for 
diesel  engines  and  incomplete  medium- 
duty  vehicles.  The  Agency  believes  that 
the  effect  of  this  harmonization  is  to 
make  the  overall  national  market  for 
clean  HDDs  significantly  larger  than  it 
would  be  with  either  program  alone  and 
will  thus  assure  that  clean  diesels  will 
in  fact  be  produced  by  1998  for  the 
clean  fuel  fleet  program. 

To  meet  these  objectives,  EPA  is 
promulgating  a  combined  NMHC+NO, 
clean-fuel  engine  emission  standard  of 
3.8  g/Bhp-hr  for  heavy-duty  engines 
certified  on  federal  diesel  certification 
fuel.  Manufacturers  may  also  certify 
heavy-duty  engines  to  a  standard  of  3.5 
g/BhfHhr  on  California  diesel 
certification  fuel,  which  for  a  given 
engine  is  approximately  equal  in 
stringency  to  the  3.8  g/Bhp-hr  standard 
using  federal  diesel  certification  fuel,  as 
described  below.  The  level  of  stringency 
represented  by  these  standards  should 
be  achievable  for  at  least  several  diesel 
engines  with  fairly  straightforward 
technological  improvements  and 
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without  a  serious  fuel  economy  penalty. 
EPA  intends  for  this  approach  to  assure 
that  the  same  engines  that  are  developed 
and  produced  for  the  California  LEV 
program  will  also  be  acceptable  to  fulfill 
the  requirements  of  the  Clean  Fuel  Fleet 
Program.  These  vehicles  and  engines 
would,  as  specified  by  section  242(b)  of 
the  Act,  also  be  required  to  meet  all 
other  applicable  emission  standanls  and 
requirements  of  40  CFR  Part  8fi  (such  as 
standards  for  CO.  particulates,  smoke 
and  evaporative  emissions,  as 
applicable). 

As  discussed  in  the  NPRM.  EPA 
recognizes  that  differences  between 
California  and  federal  certification  and 
in-use  diesel  fuels  may  cause  a 
difference  in  emission  rates.  CARB 
limits  the  aromatics  content  of  the  test 
fuel  to  a  maximum  of  ten  percent,  while 
federal  test  fuel  may  contain  as  much  as 
35  percent  aromatics.  There  is  evidence 
to  suggest  that  the  use  of  federal  test  fuel 
can  result  in  higher  NMJIC-^NOx 
emissions  than  the  use  of  CARB  fuel  in 
the  same  engine.  Apparently,  this 
occurs  because  the  higher  aromatic 
content  of  the  fuel  reduces  its  cetane 
rating  and  thus  combustion  is  slightly 
less  enhanced.  Data  reported  in  the 
NPRM  for  a  1991  prototype  DDC  Series 
f)0  heavy  heavy-duty  engine  showed 
this  difference  to  be  in  the  range  of  0.3 
g/Bhp-hr  offset.^* 

In  addition  to  the  analysis  of  the  1991 
prototype  heavy-duty  diesel  engine 
referenced  in  the  NPRM,  EPA  has  used 
a  similar  analysis  to  examine  diesel  fuel 
effe<:ts  based  on  data  presented  in  a 
study  performed  on  a  1993  prototype 
Navistar  Diesel  DTA  466  medium 
heavy-duty  engine.^"  As  had  been  done 
in  the  earlier  analysis,  EPA  compared 
federal  and  California  diesel  fuels  on  the 
basis  of  aromatic  pen:ent  and  cetane 
number.  EPA  used  the  specjfied 
aromatic  levels  of  10  percent  for 
California  test  fuel  and  35  percent  for 
federal  test  fuel  and  natural  cetane 
numbers  of  50  and  46  for  typical 
California  and  federal  certification  fuels, 
respectively.^^  An  API  gravity  number 


""Effect*  of  Fuel  Aromatic*,  Cetane  Number, 
and  Cetane  Improver  on  Emiuiont  from  a  1901 
Prototype  Heav>-Duty  Dleael  Enf(tne."  T.  Ullman.  R. 
Maaon,  and  0.  Montalvo,  Southwest  Research 
Inititule.  SAE  Paper  902171..  U.S.  Environmental 
Protection  Agency,  Office  of  Mobile  Source*, 
•EfTecl  of  Te«t  Fuel  DifferwncM  on  NMHC*NOi, 
Emitslona,"  Memorandum  from  Michael  SamuUki 
to  the  docket  of  this  rulemaking,  February  23.  1993 

>*  Diesel  Fuel  Property  Effects  on  Exhaust 
EmiMion*  from  a  Heavy  Duty  Diesel  Engine  that 
Meets  the  1994  Emissions  Requirements,  "C 
McCarthy.  Amoco  Oil  Co  .  W  Slodowske.  E. 
Slenicke.  and  R.  lass.  Navistar  International 
Transportation  Corp..  SAt  Paper  922267. 

"  The  cetane  numbers  used  In  the  EPA  analysis 
on  the  1993  heavy-duty  engine  were  based  on  the 
following:  (1)  "Development  of  the  First  CARB 


typical  of  both  test  fuels  of  36  degrees 
was  used.  The  following  regression 
equations  were  developed  in  the  study 
conducted  on  the  1993  engine  for  total 
hydrocarbon  (THC)  and  NOx: 

THC  Ift/Bhp-hrl  =  0.819  -  0  01942  •  (Natural 

Cetane)  ♦  0  01159*  (API) 
NOx  Ig/Bhp-hrl  =  6.593  +  0  01183  '  (SFX: 

Aromatics  %)  -  0  02497  •  (Natural 

Cetane)  -  0.02365  (API) 

Substituting  the  values  selected  above 
for  percent  aromatics  and  cetane 
numbers  into  these  equations,  the 
Agency  calculated  a  THC  ♦  NOx  offset 
of  about  9.7  percent.  Applying  this 
percent  offset  to  the  3.5  g/Bhp-hr 
standard  for  CARB  diesel  fuel,  the 
Agency  analysis  calculated  that  the 
offset  would  be  about  0.34  g/Bhp-hr 
THC  ♦  NOx.  (This  analysis  assumed  that 
the  offset  would  apply  equally  whether 
THC  or  NMHC  was  being  considered; 
the  Agency  has  no  data  to  indicate  that 
the  small  methane  emissions 
component  in  diesel  emissions  would 
affed  the  relative  behavior  of  the  engine 
on  the  two  fuels). 

Thus,  the  Agency  concludes  that 
diesel  engines  certified  to  a  3.5  g/Bhp- 
hr  level  on  California  diesel  fuel  would 
for  typical  engines,  result  in  emissions 
of  approximately  3.8  g/Bhp-hr  for  the 
same  engines  operated  on  federal  dit?sel 
f^el,  confirming  the  estimate  made  in 
the  NPRM.  In  their  comments  engine 
manufacturers  quoted  the  same  data  that 
EPA  has  used  for  the  1991  and  1993 
prototype  diesel  engines,  but  used 
different  assumptions  for  the  cetane 
number  for  in-use  diesel  fuel  Also,  the 
industry  analysis  did  not  adjust  the 
offset  proportionally  to  account  for  the 
much  lower  emissions  of  CFVs  as 
txjnipared  to  the  current  engine  which 
generated  the  test  data.  In  their 
comments,  they  concluded  that  the 
offset  between  federal  certification  fuel 
and  California  certification  fuel  may  be 
more  in  the  range  of  0.55-0.66  g/Bhp-hr. 
FJ'A  has  examined  the  assumptions 
used  in  the  industry  analysis  and 
concluded  that  the  EPA  analysis  is  a 
more  appropriate  approach  for 
determining  the  expected  emissions 
offset.  While  this  conclusion  is  based  on 
data  from  a  single  engine,  the  1993 
engine  is  of  the  appropriate  size 
(medium  heavy-duty)  from  which  to 
draw  a  conclusion  for  this  program  and 
the  study  was  done  on  a  meaningful 


certified  California  Alternative  Diesel  Fuel".  M. 
Nikan^aro,  SAE  Paper  930728.  (2)  Section  2282, 
Title  13.  California  Code  of  Regulations  prtxxdure 
for  certifying  diesel  fuel  formulations  resulting  in 
equivalent  emissions  reductions  and  (3)  Cummins 
Engine  Company  and  Calerpiller  diesel  fuel 
formulations  for  federal  diesel  fuel.  These  cetane 
numbers  are  natural  cetane  numbers  (without 
cetane  improver). 


array  of  diesel  test  fuels.  It  is  likely  that 
if  similar  data  were  collected  on  other 
engines,  somewhat  different  values  for 
the  CARB/federal  fuel  offset  might  be 
observed.  Until  such  a  time  when 
additional  data  becomes  available,  EPA 
will  assume  that  offsets  for  other  heavy- 
duty  diesel  engines  would  range  on 
either  side  of  the  0.34  g/bhp-hr  level 
EPA  has  developed  for  the  1993  engine. 
Thus,  the  Agency  believes  that  its 
analysis  reasonably  accounts  for 
potential  fuel  variability  and  that  the 
0.34  g/Bhp-hr  value  represents  a 
reasonable  estimate  for  the  average 
emissions  offset  between  federal 
certification  fuel  and  California 
certification  fuel.  If  a  reduction  catalyst 
is  used  as  a  means  to  reduce  NOx  levels, 
concerns  over  fuel  variability  diminish 
significantly.  The  CARB/federal  fuel 
o^set  would  tend  to  be  less  because  the 
reduction  catalyst  would  reduce 
emissions  proportionally  for  both  fuels. 
While  the  use  of  reduction  catalysis  may 
not  be  universal,  EPA  expects  that  some 
light/medium  heavy-duty  engine 
families  will  use  reduction  catalyst 
technology  to  meet  the  NOx  target  level. 
Additional  data  and  analysis  supporting 
the  above  conclusion  of  the  offset 
between  federal  and  California  diesel 
fuel  can  be  found  in  the  Summary  and 
Analysis  of  Comments  document  for 
this  rulemaking. 

Based  on  its  analysis  of  the  emissions 
offset  above,  EPA  has  set  the  emission 
standard  for  HDD  CFVs  certified  on 
federal  diesel  fuel  at  3.8  g/Bhp-hr 
NMHC  +  NOx.  This  standard  is 
consistent  with  EPA's  intent  that  the 
heavy-duty  clean-fuel  vehicle  standards 
be  of  as  close  to  equivalent  stringency 
as  possible  to  the  CARB  LEV  standard 
for  similar  vehicles  to  assure  the 
production  of  an  adequate  number  of 
diesel  engine  models  for  the  clean  fuel 
fleet  program.  Further,  because  the 
Agency  is  reasonably  confident  that  in- 
use  emissions  of  a  engine  certified  at  3.5 
g/Bhp-hr  on  California  fuel  will  emit  in 
the  range  of  3.8  g/Bhp-hr  on  federal  fuel. 
EPA  will  grant  a  federal  certificate  of 
conformity  to  a  manufacturer  which 
demonstrates  compliance  with  the  3.5  g/ 
Bhp-hr  standard  on  California 
certification  fuel.  While  it  is  possible 
that  individual  engines  certified  on 
California  fuel  may  experience  a  slightly 
different  offset  when  ojjerated  on 
federal  diesel  fuel  (e.g.,  when  a  cetane 
number  is  much  different  between  the 
fuels),  EPA  believes  that  this  will  be  the 
exception  and  that  in-use  performance 
on  federal  diesel  fuel  will  average  about 
3.8  g/Bhp-hr.  The  use  of  federal  fuel  in 
engines  certified  on  California  fuel  is 
consistent  in  this  case  with  the  fuel  use 
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provisions  of  sections  246(b)  and  241(2), 
since  EPA  has  concluded  that  such 
engines  indeed  comply  with  the  clean 
fuel  vehicle  requirements  on  federal 
diesel  fuel. 

As  another  way  of  harmonizing  the 
CARB  LEV  program  and  the  CFF 
program  to  ensure  a  sufficient  number 
of  HDDEs  will  be  available  by  1998  for 
the  fleet  program,  EPA  will  only  test 
engine  families  which  were  certified  to 
CFV  standards  on  California  diesel  fuel 
on  diesel  fuel  meeting  California 
specifications  during  any  Selective 
Enforcement  Audit  (SEA)  testing  or  in- 
use  recall  enforcement  testing.  The 
Agency  believes  that  if  manufacturers  of 
HD  CFVs  certified  on  California  fuel 
perceive  that  their  engines  may  l>e 
subject  to  later  EPA  testing  on  federal 
diesel  fuel,  then  they  may  desire  to 
perform  additional  testing  of  these 
engines  on  federal  certification  diesel 
fuel  for  the  purpose  of  assuring 
themselves  of  in-use  compliance  on 
federal  diesel  fuel.  This  approach  to 
SEA  and  in-use  recall  testing  should 
assure  manufacturers  that  they  will  not 
need  to  perform  any  additional  testing 
at  certification  beyond  that  required  for 
California  certification.  Fuel  meeting 
Cahfomia  diesel  test  fuel  specifications 
is  an  acceptable  test  fuel  under  the  FTP 
because  it  meets  the  federal  fuel 
specifications.  This  policy  of  the 
Agency  using  fuel  meeting  California 
diesel  test  fuel  specifications  for  SEA 
and  recall  testing  applies  only  to  CFVs. 
If  the  Agency  becomes  aware  of  changed 
circumstances  which  indicate  that  this 
policy  is  inappropriate,  the  Agency 
reserves  the  right  to  discontinue  this 
policy. 

For  gasoline-fueled  HD  CFVs.  EPA  is 
aware  of  no  evidence  to  suggest  any 
significant  difference  in  emissions 
between  such  vehicles  operating  on 
federal  and  California  certification 
gasolines;  thus  the  technical  basis  for 
separate  standards  which  exists  for 
diesels  does  not  apply  for  gasoline 
engines.  Commenters  did  not  respond  to 
the  issue  of  the  appropriateness  of  a 
single  standard  for  all  HDEs.  However, 
EPA  believes  that  in  general,  a  single 
standard  for  all.  fuels  provides  equity 
among  manufacturers  of  different  types 
of  engines  for  this  program.  Also, 
section  245  of  the  Act  seems  to  indicate 
that  Congress  intended  for  there  to  be  a 
single  heavy-duty  CFV  standard. 
Therefore,  as  for  diesel  engines.  EPA 
today  also  promulgates  a  standard  of  3.8 
g/Bhp-hr  for  gasoline  clean-fuel  vehicle 
engines  certified  on  federal  gasoline  test 
fuel.  As  with  diesel  engines,  gasoline 
engines  demonstrating  compliance  with 
the  California  3.5  g/Bhp-hr  standard  on 


Jahfomia  gasoline  certification  fuel  will 
be  eligible  for  a  federal  certificate. 

Given  the  arguments  above,  as  well  as 
the  fact  that  manufacturers  have  more 
than  three  years  before  the  purchase 
requirements  for  clean-fuel  fleet 
vehicles  begin,  EPA  believes  that  several 
heavy-duty  diesel  engine  families  will 
achieve  a  standard  of  3.8  g/Bhp-hr 
NTvlHC  +  NOx  on  federal  certification 
fuel  or  3.5  g/Bhp-hr  NMHC  +  NOx  on 
California  certification  fuel  by  the  1998 
model  year.  Also,  EPA  believes  that 
most  gasoline-fueled  HDE  families  can 
meet  a  standard  of  either  3.8  g/Bhp-hr 
on  federal  certification  fuel  or  3.5  g/ 
Bhp-hr  on  California  fuel  by  the  1998 
model  year.  These  clean  fuel  vehicle 
standards  will  apply  to  HDEs  used  in 
clean-fuel  fleet  vehicles  of  8,501  to 
26,000  lbs.  GVWR  to  meet  the  purchase 
requirements  of  the  fleet  program. 

b.  Heavy-Duty  ULEV  and  ZEV 
Standards.  As  previously  discussed, 
section  246(f)(4)  of  the  CAA  requires 
EPA  to  promulgate  emission  standards 
for  ULEVs  and  ZEVs,  for  the  purpose  of 
determining  fleet  program  credits.  The 
provision  states  that  the  standards: 

*   *   •  shall  be  more  stringent  than  those 
otherwise  applicable  to  clean-fuel  vehicles 
under  this  part*  *  •  .  The 
standards*   *   •for  (light-duty) 
vehicles*   *   'shall  conform  as  closely  as 
possible  to  standards  which  are  established 
by  the  State  of  California  for  ULEV  and  ZEV 
vehicles  in  the  same  class.  For  vehicles  of 
8,500  lbs.  GVWR  or  more,  the  Administrator 
shall  promulgate  comparable  standards  for 
purposes  of  this  subsection. 

EPA  interprets  this  comparability 
criteria  to  mean  that  ULEV  and  ZEV 
standards  for  heavy-duty  engines  should 
require  approximately  the  same 
percentage  of  emission  reduction 
compared  to  heavy-duty  CFV  LEV 
standards  as  light-duty  CFV  ULEV  and 
ZEV  standards  require  compared  to 
light-duty  CFV  LEV  standards.  Under 
this  provision,  EPA  must  determine  the 
appropriate  level  for  the  heavy-duty 
ULEV  and  ZEV  standards.  EPA 
proposed  this  interpretation  and  did  not 
receive  any  comments  objecting  to  it. 

EPA  also  believes  it  is  appropriate  to 
take  California's  ULEV  and  ZEV 
standards  into  consideration  and 
attempt  to  harmonize  the  federal  and 
California  standards  where  possible.  As 
mentioned  above  in  the  section 
pertaining  to  the  feasibility  of  the  HD 
CFV  LEV  standard,  EPA  believes  such 
harmonization  is  valuable  because  it 
helps  create  a  single  larger  market  for 
heavy-duty  ULEVs  and  ZEVs  rather  than 
two  smaller  markets.  A  single  larger 
market  makes  it  more  economical  for 
manufacturers  to  produce  heavy-duty 
ULEVS  and  ZEVs,  which  makes  it  more 


likely  that  manufacturers  will  choose  to 
produce  vehicles  that  can  participate  in 
the  federal  program.  (The  federal 
program  does  not  have  a  sales  mandate 
for  manufacturers,  so  their  participation 
is  voluntary  and  controlled,  in  part,  by 
market  demand  for  their  products.) 

EPA  also  believes  it  has  authority  to 
consider  harmonization  of  federal 
heavy-duty  ULEV  and  ZEV  standards 
and  California  incomplete  medium-duty 
vehicle  and  diesel  engine  ULEV  and 
ZEV  standards  in  setting  the  federal 
standards.'^  As  explained  above,  EPA 
interprets  "comparable  standards"  to 
mean  that  heavy-duty  CFV  ULEV  and 
ZEV  standards  must  be  comparable  to 
light-duty  CFV  ULEV  and  ZEV 
standards.  Since  the  Act  requires  EPA  to 
establish  federal  light-duty  ULEV  and 
ZEV  standards  that  conform  as  closely 
as  possible  to  California's  light-duty 
ULEV  and  ZEV  standards, 
harmonization  of  the  federal  heavy-duty 
ULEV  and  ZEV  standards  and  California 
incomplete  medium-duty  vehicle  and 
diesel  engine  ULEV  and  ZEV  standards 
could  be  part  of  the  comparability 
determination.  In  addition,  the  direction 
of  section  246(h)  to  set  "comparable 
standards"  gives  EPA  some  discretion  in 
establishing  standards.  EPA  believes  it 
is  appropriate  to  consider  California's 
standards  in  exercising  this  discretion. 
EPA  believes  that,  since  the  federal  HD 
ULEV  and  ZEV  standards  are  voluntary 
credit-generating  standards,  their 
intended  purpose  is  primarily  to 
provide  compliance  flexibility  for 
manufacturers  and  fleet  operators.  The 
Agency's  goal  then,  in  selecting  these 
standards,  is  to  provide  the  maximum 
flexibility  allowable  under  section 
246(f)(4)  of  the  Act,  while  ensuring  that 
there  will  be  no  negative  impacts  on  the 
environment. 

i.  Ultra  low-emission  vehicle 
standards.  EPA  is  adopting  standards  for 
heavy-duty  ULEVs  NMHC+NOx.  CO, 
particulate,  and  formaldehyde 
emissions  as  specified  below  in  Table  5. 
These  standards  are  the  same  as  those 
that  were  proposed,  except  the 
formaldehyde  standard,  which  is  lower 
than  originally  proposed.  In  the  opening 
statement  at  the  public  hearing  for  the 
proposal  and  in  a  memorandum  that 
was  placed  in  the  docket. and 
distributed  at  the  public  hearing.^a  EPA 


^•■'Beginning  with  the  1995  model  vtsar,  CARB's 
medium-duty  vehicles  include  vehicles  with  a 
GVWR  of  14.000  pounds  or  less. 

^"U.S.  Environmental  Protection  Agency.  Office 
of  Mobile  Sources.  "Request  for  Comment  on 
Revised  Formaldehyde  Standard  for  Hea\>-I}uty 
ULEVs  for  the  Clean  Fuel  Fieet  NTR.M. "  July  12. 
1993.  Memorandum  from  Br>'an  J.  Manning  througti 
Tad  Wvsor  to  docket  A-92-30  (Document  Number 
riI-A-63). 
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informed  the  public  that  the  proposed 
standard  for  formaldehyde  was  a 
typographical  error  and  requested 
comment  on  the  change  of  the  heavy- 
duty  ULEV  standard  to  the  level 
specified  in  Table  5.  EPA  did  not 
receive  any  comments  objecting  to  this 
level  for  the  formaldehyde  ULEV 
standard.  The  final  heavy-duty  ULEV 
standards  require  reductions  in 
emissions  that  are  comparable  to  the 
respective  emission  reductions  required 
of  light-duty  ULEVs.  and  are  consistent 
with  the  respective  requirements  of  the 
California  LEV  program. 

As  proposed,  EPA  is  setting  a 
combined  NMHC  ♦  NOx  HD  CFV  ULEV 
standard  that  is  approximately  a  30 
percent  reduction  from  the  HD  CFV  LEV 
standard.  The  comparable  light-duty 
Q'V  ULEV  standards  require  reductions 
from  light-duty  CFV  LEV  standards  of 
38  to  50  percent  of  NMOG  emissions 
and  45  to  50  percent  for  NOx  emissions. 
Even  though  EPA  has  separate  NTMOG 
and  NOx  standards  for  light-duty  CFV 
ULEVs.  the  Agency  does  not  believe  it 
is  required  to  establish  such  separate 
standards  for  heavy-duty  CFV  ULEVs. 
Rather.  EPA  believes  it  is  appropriate  to 
have  a  combined  NMHC  ♦  NOx  heavy- 
duty  CFV  ULEV  standard  because 
heavy-duty  CFV  LEV  standards  have  a 
combined  NMHC  ••■  NOx  standard  rather 


than  separate  NMOG  and  NOx 
standards  (as  do  light-duty  CFV  LEVs 
and  ULEVs).  Furthermore,  a  combined 
NMHC  +  NOx  standard  is  consistent 
with  the  California  incomplete  medium- 
duty  vehicle  and  diesel  engine  ULEV 
standard.  EPA  proposed  this 
interpretation  and  did  not  receive  any 
comments  objecting  to  a  combined 
NMHC  ♦  NOx  standard  for  HDEs. 

EPA  also  is  setting  specific  emission 
standards  for  CO  and  particulates  that 
require  a  reduction  in  emissions  from 
the  heavy-duty  CFV  LEV  standards  of  50 
to  54  percent  and  50  percent, 
respectively,  as  proposed.  (For  both  CO 
and  particulates,  heavy-duty  CFV  LEVs 
must  meet  the  same  standards  as  do 
conventional  heavy-duty  vehicles.  Thus, 
for  the»w  standards,  the  reductions  in 
emissions  for  heavy-duty  CFV  ULEV 
standards  are  the  same  whether  they  are 
compared  to  conventional  or  CFV  LEV 
heavy-duty  standards.)  The  comparable 
light-duty  CFV  ULEV  standards  require 
reductions  in  CO  and  particulate 
emissions  of  50  percent  each  from  light- 
duty  CFV  LEV  standards.  These  federal 
heavy-duty  ULEV  standards  are 
identical  to  California's  incomplete 
medium-duty  vehicle  and  diesel  engine 
L^LEV  standards. 

Finally,  EPA  is  also  setting  a  specific 
heavy-duty  ULEV  standard  for 


formaldehyde.  The  comparable  light- 
duty  CFV  ULEV  standard  requires  a 
reduction  in  emissions  ranging  from  39 
to  52  percent  from  light-duty  CFV  LEV 
standards.  Though  formaldehyde  is  not 
regulated  for  heavy-duty  CFV  LEVs, 
formaldehyde  is  regulated  in  the  light- 
duty  CFV  ULEV  standards.  EPA  believes 
that  heavy-duty  vehicles  that  emit 
formaldehyde  are  likely  to  participate  in 
the  CFV  ULEV  program.  Because 
emissions  of  formaldehyde  are  of 
significant  concern  to  EPA  and  to 
Congress,  as  evidenced  by  the  inclusion 
of  formaldehyde  standards  for  light-duty 
CFV  LEVs  and  the  inclusion  of 
formaldehyde  as  a  hazardous  air 
pollutant,  EPA  believes  it  is  appropriate 
to  include  standards  for  formaldehyde 
emissions  in  the  heavy-duty  CFV  ULEV 
program.  EPA  has  the  authority  to 
regulate  formaldehyde  emissions  not 
only  under  section  246(0(4).  but  also 
under  CAA  sections  202(a)  and  301(a). 
Also,  the  CARB  LEV  program  includes 
a  formaldehyde  ULEV  standard  for 
diesel  engines  and  incomplete  medium- 
duty  vehicles.  Therefore,  it  is  consistent 
with  the  CARB  LEV  program  to  set  a 
formaldehyde  standard  for  federal  HD 
ULEVs.  The  standard  promulgated 
today  is  identical  to  CARB's  incomplete 
medium-duty  vehicle  and  diesel  engine 
ULEV  formaldehyde  standard. 


Table  5.— Emission  Standards  for  Model  Year  1998  and  Later  Heavy-Duty  Vehicles 


Vehtcle  type 


THC(g/ 
Bhp-hf) 


NOx  (9/ 
Bhp-hr) 


NMHC-*^ 

NOx  (g/ 
Btp-hf) 


CO  (9/ 
Btip-hr) 


Particu- 
late >  (a/ 
Bhp-hr) 


OMHCE 

(g/Bhp- 
hr) 


HCHO(g/ 
Bhp-hr) 


Conventional  Gasohne  <-  14.000  GVWR 
ConveniranaJ  Gasoltne  >•  14.000  GVWR 

ConventionaJ  Diesel  

LEV  Certified  on  Federal  Fuel  „> — 

LEV  Certified  on  Caiifomia  Fuel 

ULEV 

ILEV  


1,1 
1.9 
1.3 
(•) 
P) 
C) 

n 


4  0 
40 
4.0 
{') 
(-) 
{') 
(') 


3.8 
3.5 
2.5 
2.5 


14.4 

37.1 

15.5 

(') 

(^) 

72 

14.4 


0.10 

(-) 

(•) 

0.05 

0.10 


1.1 
1.9 
1.3 
{') 
{') 


0.025 
0.050 


(M  Standards  tor  particutate  matter  (PM)  apply  only  to  diesel-fueled  vehides. 

I')  HD  CFVs  rtHJSt  meet  cxxTventionaJ  vehK;le  standards  for  THC,  NOx.  CO,  PM,  and  OMHCE. 


Based  on  the  Acurex  report. 
Regulatory  Support  Document,  and 
comments  received  from  the  Natural 
Gas  Vehicle  Coalition,  EPA  believes  that 
alternative  fuel  vehicle  technology  will 
be  available  to  meet  these  standards  by 
1998,  and  that  gasoline  and  diesel 
engines  may  also  be  able  to  achieve 
these  ULEV  levels  by  that  time  or 
shortly  thereafter.  In  any  event,  covered 
fleet  operators  are  never  required  to 
pun:hase  ULEVs  to  meet  the 
requirements  of  the  fleet  program. 

ii.  Z^ro-emission  vehicle  standards. 
Zero-emission  vehicles  (e.g.  electric 
vehicles)  are  vehicles  which  have  no 
emissions  of  the  pollutants  of  concern. 
Therefore,  as  proposed.  EPA  today 


establishes  heavy-duty  ZEV  standards  of 
zero  for  NMHC  +  NOx.  CO.  particulates, 
and  formaldehyde.  (Emissions  from 
non-fuel  sources  (e.g.  tires,  seats,  paint, 
etc.)  will  likely  exist  as  they  do  for 
conventional  vehicles  and  other  CFVs.) 
These  final  heavy-duty  ZEV  standards 
each  require  a  100  percent  reduction  in 
emissions  from  the  heavy-duty  LEV 
standards,  which  for  each  pollutant  is 
comparable  to  the  respective  emission 
reductions  required  of  light-duty  CFV 
ZEVs.  Furthermore,  these  federal  ZEV 
standards  are  identical  to  California's 
incomplete  medium-duty  vehicle  and 
diesel  engine  ZEV  standards. 

Compliance  with  the  ZEV  standards 
may  be  assessed  through  engineering 


analysis,  which  shall  include  a 
description  and  analysis  of  all  primary 
or  auxiliary  equipment  and  engines 
which  concludes  that  no  emissions  of 
the  stated  pollutants  is  possible.  The 
engineering  analysis  must  determine 
that  the  vehicle  hiel  systera(s)  does  not 
contain  either  carbon  or  nitrogen 
compounds  (including  air)  which,  when 
burned,  form  the  above  regulated 
exhaust  emissions.  Such  criteria  will 
also  assure  that  evaporative  emissions 
will  not  occur.  Given  tliese  criteria  there 
is  no  need  to  perform  emission  testing 
because  the  above  pollutants  cannot  be 
emitted  from  the  vehicle.  However, 
compliance  for  ZEVs  may  be  assessed 


>«  t    _A   _ 
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through  testing  by  performing  the  tests 
required  by  Parts  86  and  88  (Federal 
Test  Procedure)  when  applicable. 

Any  vehicle  with  additional  power 
system(s)  or  auxiliary  engine(s)  that 
might  produce  regulated  pollutants  (e.g. 
hybrid  vehicle  or  an  electric  vehicle 
with  an  auxiliary  power  source  to  nm 
other  vehicle  systems)  will  be  subject  to 
the  testing  requirements  of  Part  86  or 
Part  88  or  future  applicable  regulations 
and  might  not  qualify  as  a  ZEV.  A  ZEV 
with  a  beater  will  be  considered  a  ZEV 
as  long  as  the  heater  will  not  operate  at 
an  ambient  temperature  above  40'F  and 
the  heater's  power/fuel  source  does  not 
have  evaporative  emissions  in  use. 

c.  Other  Issues — i.  Flexible-  and  Dual- 
Fuel  HDEs.  EPA  is  not  promulgating  a 
set  of  emission  standards  for  flexible- 
and  dual-fuel  heavy-duty  vehicles. 
(Flexible-  and  dual-fuel  vehicles  are  also 
commonly  referred  to  as  variable-  and 
bi-fuel  vehicles,  respectively.)  Section 
243(d)  of  the  Act  prescribes  emission 
standards  for  flexible-  and  dual-fueled 
light-duty  vehicle  and  light-duty  trucks. 
EPA  is  establishing  these  standards 
today  (see  II.A.l.a).  The  directive  of 
section  243(g)  that  '•nothing  in  this 
section  shall  apply  to  heavy-duty 
engines"  makes  it  clear  that  section 
243(d)  does  not  require  EPA  to  establish 
flexible-  and  dual-fueled  standards  for 
heavy-dutv  engines. 

Even  if  £PA  nas  authority  to 
promulgate  such  standards  (a  question 
which  we  do  not  answer  here).  EPA 
does  not  think  it  is  appropriate  to 
exercise  that  authority  at  this  time.  As 
Natural  Gas  Vehicle  Coalition  suggested 
in  their  comments,  it  is  possible  that 
similar  standards  could  be  implemented 
for  HDEs  in  the  same  manner  as 
prescribed  in  the  statute  for  light-duty 
vehicles  and  light-duty  trucks.  However, 
as  described  in  the  pioposal,  separate 
NMHC  standards  are  not  necessary  for 
flexible-  or  dual-fuel  HDEs  since  similar 
behavior  of  NMHC  (or  the  equivalent 
(NMHCE))  would  be  expected  for  all 
fuel  types.  In  addition,  as  discussed 
above,  heavy-duty  vehicles  operated  on 
conventional  gasoline  and  diesel  fuel 
will  be  able  to  comply  with  the  CFV 
standards  by  1998.  and  thus,  there  is  not 
a  compelling  technical  reason  to  have 
slightly  higher  standards  for  the  vehicle 
when  it  is  operated  on  clean  alternative 
fuel.  For  all  these  reasons,  EPA  is  not 
adopting  separate  standards  for  flexible- 
or  dual-fuel  HDEs. 

Section  241(2)  defines  clean 
alternative  fuel  for  flexible-  or  dual-fuel 
vehicles  and  engines  as  the  fuel(s)  on 
which  such  vehicles  are  certified  to  the 
CFV  standards.  EPA  concludes  from  this 
statutory  language  that  engines  certified 
on  Caiifomia  gasoline  or  diesel  fuel  only 


will  need  to  operate  exclusively  on  that 
fuel  in  covered  nonattainment  areas. 
(For  single- fuel  vehicles  and  engines, 
section  241(2)  requires  operation  in 
covered  areas  on  the  fuel(s)  on  which 
they  "comply"  with  the  CFV  standards. 
As  discussed  above,  EPA  has 
determined  that  single-fuel  HDEs 
certified  on  Caiifomia  gasoline  or  diesel 
fuel  comply  with  the  HD  CFV  standard 
on  federal  fuels.) 

ii.  Optional  LDT  Certification.  For  a 
number  of  years,  manufacturers  have 
had  the  option  of  certifying  their  HDEs 
used  in  vehicles  between  8501  and 
10,000  lbs.  GVWR  using  the  LDT 
emission  standards  and  provisions.  This 
provision  is  found  in  40  CFR  86.085- 
1(b).  EPA  finds  no  reason  why  the         ^ 
treatment  of  CFVs  should  be  different 
than  conventional  vehicles  in  this 
regard,  and  thus  for  consistency  EPA 
will  also  make  this  option  available  for 
clean-fuel  HDEs. 

iii.  Heavy-duty  test  procedures.  While 
this  action  establishes  NMHC  +  NOx 
standards  for  heavy-duty  vehicles  and 
engines,  EPA  regulations  historically 
have  not  included  test  procedures  for 
the  measurement  of  methane  separate 
from  other  hydrocarbons,  and  thus  the 
calculation  of  NMHC  emissions  would 
not  have  been  possible.  Prior  to  today's 
regulations  the  heavy-duty  test 
procedures  only  measured  the  total 
amount  of  hydrocarbons  (including 
methane),  but  did  not  separately 
measure  the  amount  of  any  individual 
hydrocarbons  such  as  methane. 
Therefore,  EPA  is  promulgating 
additional  test  procedures  for  the 
separate  measurement  of  methane  and 
calculation  methods  for  NMHC 
emissions,  as  discussed  below.  Test 
procedures  for  measurement  of  total 
hydrocarbon  (THC)  emissions  will  be 
unchanged,  and  EPA  will  continue  the 
current  pruc-.ice  of  using  a  flame 
ionization  detector  (FIDJ  for  THC 
measurement. 

The  test  procedures  call  for  the 
separate  measurement  of  methane  using 
gas  chromatography  ^°  as  specified  in 
the  Society  of  Automotive  Engineers 
(SAE)  Recommended  Practice  J1151. 
This  is  consistent  with  both  the 
previously  established  EPA  procedure 
for  light-duty  vehicles  and  light-duty 
tmcks  (40  CFR  86.111-94  and  40  CFR 
86.140-94),  and  the  Caiifomia 
procedure  for  methane  measurement. 
This  approach  does  not  permit 


■"Gas  Chromatography — A  separation  technique 
in  which  a  sample  of  the  gaseous  state  is  carried 
by  a  flowing  gas  (carrier  gas)  through  a  tube 
(colunui)  containing  stationary  material.  The 
stationary  material  performs  the  separation  by 
means  of  its  differential  affinity  for  the  components 
of  the  sample. 


continuous  methane  measurement  of 
exhaust  samples  and  will  require  that  a 
bag  sample  be  collected  for  all  classes  of 
vehicles  and  engines.  (The  SAE 
Recommended  Practice  J1151  is 
incorporated  by  reference  in  sections 
86.111-94(b)(3)(vii)  and  86.1311- 
94(b)(2)(iii)  of  the  regulatory  text  and  is 
available  in  EPA  Air  Docket  A-92-30.) 

Under  the  approach  for  measuring 
NMHC,  THC  will  first  be  measured 
using  the  FID.  Then,  methane  will  be 
measured  using  gas  chromatography. 
This  methane  measurement  will  then  be 
multiplied  by  a  'FID  response  fador." 
This  response  factor  is  necessary 
because  the  FID  responds  differently  to 
methane  than  it  does  to  other 
hydrocarbons.  In  order  to  find  what 
portion  of  the  FID's  THC  reading  is 
attributable  to  methane,  the  tester  must 
know  the  relationship  between  the  FID 
response  to  other  hydrocarbons  and  to 
methane.  Such  a  "FID  response  factor" 
is  calculated  by  noting  the  response  of 
the  FID,  calibrated  for  tj^pical  HCs.  to  a 
known  quantity  of  methane.  For 
example,  if  a  sample  known  to  be  10.0 
grams  of  methane  gives  a  FID  reading  of 
11.0  grams,  then  the  FID  response  factor 
is  11.0/10.0  or  1.10.  The  mass  of  NMHC 
is  then  the  difference  between  the  THC 
(as  measured  by  the  FID)  and  the 
methane  (as  measured  by  gas 
chromatography),  multiplied  by  the  FID 
response  factor. 

For  natural  gas  vehicles  (NGVs),  the 
Natural  Gas  Vehicle  Coalition  and  the 
American  Gas  Association  suggested 
that  the  EPA  adopt  the  CARB  method  of 
direct  measurement  of  NMHC  by  gas 
chromatography.  This  issue  was  also 
raised  in  response  to  the  Gaseous  Fuels 
Rule  NPRM  (proposed  in  November, 
1992).  and  EPA  has  addressed  all 
concerns  related  to  the  measurement  of 
NMHC  emissions  for  NGVs  in  the 
subsequent  Gaseous  Fuels  FRM  The 
NMHC  measurement  method 
promulgated  in  this  section  is  the  same 
as  the  method  established  in  the 
Gaseous  Fuels  FRM.  If  the  NMHC 
measurement  procedure  for  NGVs  is 
revisited  and  changed  in  the  future, 
then  any  revised  method  will  apply  to 
clean-fuel  vehicle  testing  as  well. 

In  order  to  provide  manufacturers 
with  additional  tlexibility,  EPA 
proposes  to  make  the  measurement  of 
methane  (and  subsequent  calculations) 
optional.  Manufacturers  would  be 
allowed  to  measure  and  report  THC 
emissions  for  compliance  with  the 
NMHC  standards.  Since  THC  emissions 
are  the  sum  of  the  methane  and  NMHC 
emissions,  they  will  be  higher  than  the 
NMHC  emissions  alone;  thus,  if  the  THC 
emissions  are  lower  than  the  standard, 
the  NMHC  will  also  be  below  the 
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standard.  While  this  option  in  etltH;t 
increases  the  stringency  of  the  standard. 
some  manufacturers  may  find  that  the 
savings  associated  with  using  a  simpler 
test  procedure  justify  certifying  under 
this  option.  This  is  especially  true  for 
diesels.  where  the  methane  fraction  of 
THC  emissions  is  small. 

iv.  Averaging,  trading,  and  banking. 
The  Agency  has  previously  established 
an  extensive  credit  exchange  program 
for  NOx  and  PM  emissions  from  heavy- 
duty  engines ''.  Under  this  program,  a 
manufacturer  can  take  emissions  credits 
for  producing  vehicles  that  are  below 
the  applicable  standards,  and  then  use 
those  credits  either  on  its  own  engines 
within  the  same  averaging  set  or  to  sell 
to  other  manufacturers  for  use  in 
families  in  the  same  averaging  set  which 
do  not  meet  the  applicable  standards 
(trading).  These  emission  credits  can  be 
used  in  the  year  generated  or  retained 
for  later  use  (banking).  Fleet  average 
emissions  are  unchanged  by  this 
program. 

It  would  be  inappropriate  for  a 
manufacturer  to  receive  certification 
emission  credits  for  vehicles  certified 
under  part  88  (i.e.,  CFV  LEVs.  ULEVs 
and  ZEVs)  for  participation  in  the  fleet 
program.  The  CFV  standards  are 
mandatory  for  covered  fleet  vehicle 
punJiases;  to  also  allow  manufacturer 
(u^dits  for  certification  of  the  same 
vehicles  would  result  in  less  emission 
reduction  than  is  contemplated  in  the 
A(.t.  Thus.  CFVs  certified  under  part  88 
for  use  in  the  fleet  program  for  either 
compliance  or  credit  purposes  shall  be 
excluded  from  the  manufacturers'  credit 
exchange  program.  By  contrast,  single- 
fuel  engines  that  are  certified  under  part 
8(1  may  not  participate  in  the  fleet 
program  even  if  their  Amissions  meet 
CFV  standards.  Therefore,  such  engines 
may  generate  manufacturer  certification 
credits.  However,  dual-  and  flexible-fuel 
vehicles  certified  under  part  86  may 
only  be  able  to  generate  certification 
emission  credits  based  on  the  least 
stringent  standard  to  which  the  vehicle 
is  certifietl  since  the  manufacturer  has 
no  control  of  the  fuel  used  by  the 
vehicle  owner. 

In  order  to  allow  a  distinction 
between  engines  which  are  eligible  for 
the  fleet  program  and  those  that  are  not. 
EPA  requires  manufacturers  to  have 
different  engine  tables.  Those  engines 
labeled  under  Part  88  must  include  on 
the  label  an  indication  that  this  engine 
is  intended  to  be  part  of  a  clean-fuel 
vehicle  program,  and  as  such,  they  will 


*'  "Ortifkalion  Prognnu  for  Banking  and 
Trading  of  Oxide*  of  Nitrugan  and  Particulata 
Cmiaaion  Cradit*  for  HadvyDutv  Enginas;"  Final 
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be  excluded  from  the  manufacturers' 
credit  exchange  programs.  Those 
engines  labeled  under  Part  86  only  will 
not  include  any  indication  on  the  label 
that  the  engine  meets  any  of  the 
emissions  requirements  of  Part  88.  and 
as  such,  tliey  will  be  excluded  from  all 
clean- fuel  vehicle  programs  and  may  be 
included  in  a  manufacturers'  credit 
exchange  programs.  EPA  will  allow 
manufacturers  to  divide  a  clean-fueled 
engine  family  into  two  engine  families, 
one  labeled  under  Part  88  (the  Part 
which  regulates  clean-fuel  fleet 
vehicles)  and  one  labeled  under  Part  86 
(the  Part  which  regulates  conventional 
vehicles)  only.  The  Agency  believes  that 
this  approach  will  prevent  "double 
counting"  of  emissions  benefits,  but  will 
still  provide  the  manufacturers 
flexibility  in  determining  the  most  cost 
effective  means  of  complying  writh  the 
requirements  of  Part  86. 

Furthermore,  EPA  has  decided  not  to 
pursue  the  proposed  Credit  Exchange 
Programs  for  Manufacturers  of  Heavy- 
Duty  Clean-Fuel  Fleet  Vehicles.  The 
programs  appeared  to  be 
administratively  burdensome  with 
minimal  economic  and  emission 
benefit,  and  there  was  no  support 
expressed  in  the  comments  for  these 
programs. 

V.  Labeling.  Section  86.095-35  of  Part 
86  requires  that  all  heavy-duty  vehicles 
and  engines  certified  by  EPA  have  a 
permanently  affixed  label  indicating 
that  this  vehicle  or  engine  meets  all  of 
the  applicable  requirements  of  Part  86. 
All  heavy-duty  LEVs.  ULEVs,  and  ZEVs 
will  be  required  to  meet  additional 
labeling  requirements  so  the  purchaser 
(e.g.  fleet  operator)  knows  the  vehicle  is 
a  CFV  and  "double  counting"  of 
emissions  benefits  by  the  purchasers  or 
manufacturers  of  CFVs  is  prevented  as 
discussed  above  in  the  Averaging. 
Banking,  and  Trading  section.  Those 
clean-fuel  vehicles  and  engines  that  are 
regulated  under  both  Part  86  and  Part  88 
(e.g..  gasoline- fueled  vehicles, 
methanol-fueled  vehicles)  shall  meet  the 
standard  labeling  requirements  of  Part 
86  with  the  addition  of  a  statement  that 
this  vehicle  or  engine  meets  the 
applicable  heavy-duty  LEV,  ULEV,  or 
2iEV  standards.  However,  certain  clean- 
fuel  vehicles  (for  instance  electric 
vehicles)  are  regulated  under  Part  88  but 
have  not  yet  been  regulated  under  Part 
86.  For  these  clean-fuel  vehicles  not  yet 
regulated  under  Part  86,  the 
manufacturer  shall  affix  a  permanent 
label  that  indicates  that  the  vehicle  or 
engine  meets  the  requirements  of  Part 
88  for  heavy-duty  LEVs,  ULEVs.  or 
ZEVs,  as  applicable,  but  does  not 
necessarily  meet  the  requirements  of 
Part  86.  The  reason  for  this  requirement 


is  to  inform  the  consumer  that  the 
vehicle  may  be  used  by  a  fleet  operator 
towards  meeting  the  purchase 
requirements  of  the  Clean  Fuel  Fleet 
program,  but  the  vehicle  is  not  eligible 
to  be  used  in  the  averaging,  trading,  and 
banking  program  in  Part  86. 

B.  Conversions  to  Clean-Fuel  Vehicles 

CAA  section  247  states  that  fleet 
owners  may  meet  clean-fuel  fleet 
vehicle  purchase  requirements  through 
the  conversion  of  existing  or  new 
gasoline-  or  diesel-powered  vehicles  to 
clean-fuel  vehicles.  A  converted  CFV 
will  thus  be  considered  a  new  vehicle 
for  the  purposes  of  the  Clean  Fuel  Fleet 
program,  and  so  it  will  be  eligible  to 
meet  CFF  purchase  requirements  and  to 
earn  credits  and  TCM  exemptions.  For 
this  purpose,  a  clean-fuel  fleet  vehicle 
(or  engine)  is  one  which  meets  the 
applicable  CFV  emission  standards  and 
other  requirements  as  prescribed  in 
CAA  sections  242  through  245. 

1.  EPA's  General  Regulatory  Approach 
for  Conversions  of  Vehicles 

EPA  today  codifies  the  exemption 
from  tampering  Uability  for  conversion 
of  gasoline  or  diesel-fueled  vehicles  to 
clean  fuel  vehicles  if  the  converted 
vehicles  comply  with  the  applicable 
clean  fuel  vehicle  standards  and  the 
conversions  are  performed  in 
compliance  with  EPA's  conversion 
regulations  being  promulgated  today. 
Section  247(e)  states  that  such 
conversions  shall  not  be  considered  as 
violations  of  the  tampering  prohibition 
in  Section  203(a)(3). 

Since  conversions  involve  changes  to 
vehicles/engines  that  have  previously 
been  certified  as  meeting  applicable 
emission  standards,  conversions  are 
typically  subject  to  the  tampering 
prohibitions  of  CAA  section  203(a)(3), 
which  prohibit  tampering  with  emission 
control  devices.  The  initial  guidelines 
established  by  EPA  regarding  the 
enforcement  of  tampering  prohibitions 
are  contained  in  the  two  documents 
entitled  "Mobile  Source  Enforcement 
Memorandum  No.  lA",  dated  June  25, 
1974,  and  "Fact  Sheet:  Conversion  of 
Vehicles  and  Engines  to  Operate  on 
Natural  Gas  or  Propane",  dated 
November  1. 1991.  In  the  1990 
amendments  to  the  CAA,  section  203 
was  amended  to  limit  the  scope  of  the 
tampering  provisions  of  section 
203(a)(3).  As  amended,  an  exemption  to 
the  tam(>ering  provisions  of  section 
203(a)(3)  is  provided  where  a 
conventional  vehicle  is  converted 
"•   *   *  for  use  of  a  clean  alternative  fuel 
and  if  such  vehicle  continues  to  comply 
with  section  202  standards  when 
operating  on  the  alternative  fuel  •   •   • 
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and  if  in  the  case  of  a  clean  alternative 
fuel  vehicle  (as  defined  by  the 
Administrator),  the  device  or  element  is 
replaced  upon  completion  of  the 
conversion  procedure  and  such  action 
results  in  proper  functioning  of  the 
device  or  element  when  the  motor 
vehicle  operates  on  a  conventional 
fuel." 

In  addition  to  the  general  exemption 
for  clean  fuel  conversion  from  the 
tampering  prohibitions,  section  247(d) 
creates  a  special  exemption  for 
conversions  performed  pursuant  to 
EPA's  regulations  issued  under  section 
247.  Thus,  if  a  conversion  is  performed 
in  compliance  with  the  regulations 
issued  today,  the  conversion  will  not 
violate  the  tampering  prohibition  of 
section  203(a)(3).  For  any  conversions 
that  are  not  performed  in  comphance 
with  today's  regulations  (e.g., 
installation  of  a  not-certified  conversion 
configuration),  fiability  for  tampering 
will  be  determined  based  on  section 
203(a). 

Issues  related  to  the  conversion  of 
vehicles  to  alternative  fuel  use  are 
addressed  in  the  NPRM  and  FRM  on 
gaseous-fueled  emission  standards, 
(FRM:  published  in  the  Federal  Register 
on  September  21.  1994),  hereafter 
referred  to  as  the  Gaseous  Fuels  Rule. 
The  conversion  provisions  in  the 
Gaseous  Fuels  Rule  apply  to  all 
conversions  regardless  of  fuel  type  and 
hence  form  the  basis  for  the  certification 
procedures  established  in  today's  rule 
for  vehicles  converted  to  CFVs  except 
where  superseded  by  the  requirements 
of  today's  rule.  The  Gaseous  Fuels  Rule 
provides  that  a  vehicle  conversion  will 
not  be  considered  tampering  if  the 
vehicle  has  been  converted  to  a 
configuration  which  has  been  certified 
by  EPA  as  meeting  applicable  emission 
standards.  For  vehicles  converted  to  use 
fuels  for  which  no  standards  exist,  the 
provisions  of  Memorandum  lA  apply, 
and  EPA  will  not  consider  a 
modification  to  a  certified  emission 
control  configuration  to  be  tampering  if 
the  emissions  from  the  vehicle  are  not 
increased  as  a  result  of  the  modification. 
Consistent  with  the  Gaseous  Fuels  Rule, 
today's  rule  provides  that  in  order  to  be 
considered  clean  fuel  vehicles, 
conversion  configurations  of  vehicles/ 
engines  must  include  all  of  the 
hardware  necessary  to  allow  a  vehicle  to 
operate  on  a  fuel  other  than  the  fuel  for 
which  the  vehicle  or  engine  was 
originally  manufactured. 

2.  Requirements  for  Clean  Fuel  Fleet 
Vehicle  Conversions 

Section  247(b)  of  the  CAA  directs  EPA 
to  promulgate  regulations  governing 
conversions  of  conventional  vehicles  to 


CFVs  that"*  •  'will  ensure  that  a 
converted  vehicle  will  comply  with  the 
standards  applicable  under  this  part  to 
clean-fuel  vehicles."  While  the 
conversion  provisions  in  the  Gaseous 
Fuels  Rule  will  require  that  emissions 
fix)m  converted  vehicles  meet  the 
applicable  emission  standards  whenever 
manufacturers  certify  conversion 
configurations,  those  provisions  are  not 
intended  to  fulfill  all  of  the 
requirements  of  section  247  of  the  CAA. 
Therefore,  in  addition  to  the  general 
guidelines  for  converted  vehicles 
discussed  in  the  section  above  and  in 
the  Gaseous  Fuels  rule,  today's  rule 
establishes  that  certification  must  be 
obtained  from  EPA  before  a  converted 
vehicle  can  be  sold  to  the  public  as  a 
clean  friel  fleet  vehicle.  The  follovdng 
sections  describe  the  regulations  which 
are  promulgated  by  today's  rule  to 
satisfy  the  requirement  of  section 
243(b). 

a.  Responsible  parties:  certification, 
wanxinty  and  liability  provisions  for 
CFV  vehicles.  EPA  in  today's  rule  holds 
that  the  certifier  of  the  conversion 
configuration  is  liable  as  a  manufacturer 
for  purposes  of  sections  206  and  207 
and  related  enforcement  provisions. 
Imposing  such  liability  on  the  certifier 
is  an  outgrowth  and  systhesis  of  the  two 
options  presented  in  the  proposal. 
Following  is  a  discussion  of  the 
significant  advantages  and 
disadvantages  inherent  in  each  of  the 
proposed  options,  a  response  to 
pertinent  pubic  comments,  and  the  final 
approach  being  promulgated  today. 

Section  247(c)  states  that  "any  person 
who  converts  conventional  vehicles  to 
clean-fuel  vehicles  •  *  •  shall  be 
considered  a  manufacturer  for  purposes 
of  sections  206  and  207  and  related 
enforcement  provisions."  To  implement 
this  requirement  EPA  considered  two 
options  in  the  NPRM  regarding  the 
definition  of  the  "person  who  converts." 

Under  the  first  proposed  option,  the 
f)erson(s)  who  installs  a  conversion 
.configuration  on  a  vehicle  in  order  to 
convert  the  vehicle  into  a  CFV  would  be 
liable  as  a  manufacturer  under  section 
247(c).  Thus,  a  person  installing  a 
conversion  kit  would  be  required  to 
obtain  a  federal  certificate  of  conformity 
for  that  conversion  configuration.  Under 
the  second  proposed  option,  both  the 
conversion  kit  manufacturer  and  the 
installer  of  the  kit  would  be  liable  as 
manufacturers  under  247(c).  In  the 
second  option,  the  kit  manufacturer  and 
the  installer  would  both  have 
responsibilities  in  demonstrating  that  a 
vehicle  converted  to  a  CFV  complies 
wrjth  the  CFV  standards  and  with  EPA's 
regulations  promulgated  under  section 
247(b). 


A  significant  advantage  inherent  in 
the  first  option  is  that  liability  is  easily 
assigned  and  enforcement  is  less 
complicated  if  a  single  entity  is  held 
accountable  for  warranting  each 
vehicle's  emissions  performance  and  is 
subject  to  production  line  testing 
requirements.  The  existence  of  such  a 
sole  liable  party  may  also  make  it  easier 
for  purchasers  of  converted  vehicles  to 
seek  redress  for  emissions  performance 
failures  under  warranty  provisions. 

However,  EPA  believes  that  the 
installer  may  not  be  the  appropriate 
party  on  which  to  focus  all  liability. 
Commenters  indicated  that  the  kit 
manufacturer  is  in  the  best  position  to 
perform  the  required  certification 
testing.  In  addition,  EPA  believes  that 
the  first  proposed  option  would  result 
in  a  larger  number  of  certifiers,  and 
multiple  certificates  for  the  same 
conversion  configuration.  This  would 
complicate  enforcement  and  warranty 
actions  by  increasing  the  number  or 
parties  against  whom  such  actions 
would  need  to  be  taken. 

Commenters  also  noted  the  need  for 
strong  warranty  and  recall  provisions  in 
order  to  increase  public  confidence  in 
the  performance  of  converted  vehicles. 
EPA  believes  that  the  existence  of  a 
large  number  of  certifier-installers, 
many  of  whom  may  be  relatively  small 
businesses  with  fimited  financial 
resources  32  will  adversely  affect  the 
confidence  of  purchasers  of  converted 
vehicles  in  their  ability  to  pursue 
warranty  claims. 

The  second  option  offers  the 
advantage  of  allowing  EPA  to  hold  kit 
manufacturers  legally  responsible  for 
some  or  all  of  the  certification, 
production  line  testing,  in-use  testing, 
warranty,  and  recall  requirements.  EPA 
believes  it  will  be  more  practical  to 
focus  enforcement  efforts  on  kit 
manufacturers  than  on  installers,  given 
the  large  number  of  installers  in  relation 
to  the  number  of  kit  manufacturers.  This 
option  would  also  allow  EPA  to 
distribute  the  resjxjnsibility  for 
certification,  and  warranty  and  recall 
between  a  kit  manufacturer  and 
installers  in  a  manner  consistent  with 
their  abilities  and  level  of  involvement 
in  the  conversion  process.  Public 
comment  was  generally  in  support  of 
adopting  this  option  and  favored 
holding  conversion  kit  manufacturers 
responsible  for  in-use  emission 
performance  of  kit  hardware  except 
where  performance  failures  result  from 
poor  installation. 


^'U.S.  Environmental  Protection  Agency.  Office 
of  Mobile  Sources,  "A  Preliminary  Asaeasment  of 
the  Gaseous  FueU  Aflemiarket  Conversions 
Industry.  EPA  Contraa  6»-Cl-0059.  September  28. 
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A  significant  disadvantage  in  this 
approach  is  that,  though  EPA  could 
bring  an  action  against  either  the  kit 
manufacturer  or  the  installer  for  any 
violation  of  the  Act,  as  both  would  be 
jointly  and  severally  liable,  factual 
disputes  between  the  parties  regarding 
the  actual  cause  of  the  emission  failure 
could  become  a  complicating  factor 
during  an  enforcement  action.  This 
could  lead  to  lengthy  proceedings 
between  the  involved  parties  which  m 
turn  may  delay  resolution  of  emission 
problems  and/or  the  compensation  to 
vehicle  owners  for  in-use  performance 
problems  covered  under  vehicle 
warranty. 

The  definition  of  the  "person  who 
converts"  for  the  purposes  of  section 
247(c)  that  will  be  promulgated  by 
today's  rule  is  as  follows.  Any  entity  (kit 
manufacturer,  installer,  or  other)  may 
apply  for  a  certification  for  a  conversion 
configuration  and  receive  a  federal 
certificate  of  conformity  This  certifier 
will  be  considered  the  "pt-rson  who 
converts"  under  section  247(c)  and  will 
assume  all  responsibility  as  the 
manufacturer  under  sections  206  and 
207.  If  the  conversion  is  performed  by 
an  entity  other  than  the  certifier,  the 
certifier  must  provide  the  installer  with 
instructions  for  proper  installation,  and 
the  installer  mu.st  follow  these 
m.structions.  VVhiio  the  certifier  is 
responsible  as  the  manufacturer,  if  the 
installer  installs  innproper  equipment  or 
performs  a  faulty  installation,  EPA  may 
hold  the  installer  responsible  as  well 
under  the  tampering  provisions  of  the 
Act. 

Under  this  approach  a  single  party, 
the  certifier,  will  be  responsible  for 
warranting  the  vehicle's  emissions 
performance,  and  liability  can  easily  be 
assigned  for  enforcement  and  warranty 
purposes  as  under  the  first  option 
considered  in  the  NPRM.  In  addition, 
this  approach  avoids  the  disadvantages 
inherent  in  the  first  option  by  providmg 
industry  with  the  flexibility  to 
determine  which  business  entity  is  in 
the  tjest  position  to  provide  EPA  with 
the  data  necessary  for  certification  and 
to  assume  responsibilities  as  the 
manufacturer.  Based  on  public  comment 
EPA  anticipates  that  in  most  crises  the 
kit  manufacturer  will  be  the  certifying 
party.  Since  the  certifier  will  assume 
liability  for  in-use  vehicle  performance 
failures  that  resuh  from  fauhy 
installations,  EPA  expects  that  the 
certifier  will  develop  oversight 
programs  to  insure  that  installations  are 
performed  properly  and  will  enter  into 
indemnific>ation  agreements  with 
installers.  Kit  manufacturers  would  be 
wholly  within  their  rights  to  rtKjuin* 


such  indemnification  agreements  before 
allowing  installers  to  install  their  kit. 

Thus,  the  result  of  holding  the 
certifier  solely  responsible  is  consistent 
with  the  intent  of  the  second  option  and 
with  public  comment  in  that  it  provides 
that  the  responsibility  for  certification, 
and  warranty  and  recall  will  be 
distributed  equitably  among  all  those 
responsible  for  the  completion  of  the 
final  vehicle.  Given  that  under  the 
second  option,  kit  manufacturers  would 
have  been  liable  for  any  violation 
(although  EPA  would  have  attempted  to 
enforce  against  the  party  it  believed  was 
responsiblo),  this  approach  does  not 
substantialis  increase  manufacturers' 
liability.  In  uodilion,  enforcement 
actions  by  EPA  will  be  simplified  and 
the  resolution  of  warranty  claims  by 
vehicle  owners  will  be  expedited.  EPA 
believes  that  this  approach  best  satisfies 
the  need  expressed  in  public  comment 
to  provide  stnci  standards  of  liability  in 
order  to  instill  consumer  confidence  in 
the  emissions  performance  of  converted 
vehicles.  The  Natural  Gas  Vehicle 
Coalition  and  the  American  Gas 
Association  encouraged  EPA  to 
establish  CFV  conversion  requirements 
that  are  consistent  with  requirements  for 
all  other  conversions.  Holding  the 
converter  solely  responsible  is  also 
consistent  with  the  approach  taken  in 
the  Gaseous  Fuels  Final  Rule. 

As  proposed,  the  original  equipment 
manufacturer  (OEM)  will  remain 
responsible  for  the  equipment  that  was 
on  the  vehicle  before  it  was  converted 
unless  the  conversion  caused  the  failure 
of  the  OEM  equipment  to  function  in  its 
role  in  meeting  emission  standards.  EPA 
believes  that  this  is  necessary  because 
the  proper  performance  of  the 
conversion  configuration  relies  on  the 
OEM's  underlying  emissions  control 
systems.  Also,  EiPA  interprets  section 
247(c)  of  the  CAA  to  direct  that  the 
certifier  of  a  CF^  conversion  will  not  be 
required  to  warrant  any  vehicle  for  parts 
or  operation  existing  in  the  vehicle  prior 
to  conversion  and  not  affected  by  the 
conversion. 

Public  comment  was  mixed  on  the 
issue  of  OEM  liability,  with  some 
commenters  agreeing  with  EPA's 
proposed  approach  and  others  stating 
that  the  OEM  should  not  be  held 
responsible  for  post -conversion  failures 
of  OEM  equipment  due  to  concerns  over 
the  potential  impact  that  converted 
.  parts  may  have  on  the  performance  or 
durability  of  the  original  parts.  EPA 
recognizes  this  concern,  and  will 
evaluate  in-use  enforcement  actions  that 
involve  an  OEM  versus  converter 
liability  decision  on  a  case  by  case  basis. 
One  indicator  that  might  be  used  by 
EPA  to  detfrmine  that  the  OEM  was 


liable  for  an  emission  failure  of  a 
converted  vehicle  will  be  an  emission- 
related  recall  action  against  unconverted 
OEM  vehicles  of  the  same  model. 

The  CAA  does  not  specify  how  the 
useful  hfe  period  of  converted  vehicles 
should  be  measured  for  the  purposes  of 
in-use  liability.  EPA  requested  comment 
on  this  issue,  and  all  of  the  public 
comment  received  suggested  that  the 
liability  of  the  converter  should  not 
extend  beyond  the  original  useful  life  of 
the  vehicle.  Given  that  the  emissions 
performance  of  the  conversion 
configuration  depends  on  the 
underlying  emissions  control  systems  of 
the  OEM.  EPA  agrees  with  this 
approach.  Thus,  the  regulations 
promulgated  by  today's  rule  provide 
that  the  liability  of  both  the  OEM  and 
converter  for  in-use  emission 
performance  will  extend  to  the  end  of 
the  original  vehicle/engine's  useful  life. 

This  definition  of  useful  life  creates 
the  potential  concern  that  fieet 
operations  will  satisfy  Clean  Fuel  Fleet 
Program  (CFFP)  purchase  requirements 
through  the  conversion  of  vehicles  that 
have  little  mileage  remaining  in  their 
useful  life.  If  this  occurs  to  a  significant 
degree.  CFFP  purchase  requirements 
could  be  met  without  achieving  the 
emissions  reductions  anticipated  from 
the  CFFP.  However.  EPA  does  not 
expect  fieet  o{:»erators  to  satisfy  their 
CFFP  purchase  requirements  in  this  way 
because  of  the  financial  disincentives 
involved  with  converting  such  high 
mileage  vehicles  and  maintaining  them 
beyond  their  useful  life  solely  for  the 
purpose  of  meeting  CFFP  purchase 
requirements. 

0.  Certification  requirements. 
Dedicated,  dual,  or  flexible  fuel 
conversions  of  light-duty  vehicles,  light- 
duty  trucks,  and  heavy-duty  vehicles/ 
engines  may  qualify  as  CFVs.  CFV 
conversions  must  meet  the  CFV 
emission  standards  (LEV,  ULEV,  or 
ZEV)  prescribed  in  40  CFR  Part  88  (as 
descjibed  in  the  previous  section  on 
Ught-duty  and  heavy-duty  standards) 
and  must  also  meet  the  applicable 
emission  standards  and  provisions  of 
Part  86  which  apply  to  all  vehicles  to 
the  extent  they  are  not  superseded  by 
the  requirements  of  Part  88.  In  addition, 
the  conversion  must  comply  with  the 
requirements  of  the  regulations  being 
promulgated  today  to  qualify  as  a  CFV. 

A  separate  certification  is  required  for 
each  conversion  configuration  to  be 
used  with  a  given  model  year  vehicle/ 
engine  for  each  certifier  desiring  to 
perform  such  a  conversion.  The 
conversion  configuration  certification 
will  also  be  eligible  for  carryover  to 
future  model  years  only  if  the  OEM 
vehicle/engine  is  also  certified  under 
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carryover  provisions  and  no  changes 
occurred  in  the  conversion 
configuration.  A  dual-fuel  or  flexible 
fuel  conversion  must  be  certified 
according  to  ths  general  requirements 
for  dual-fuel/flexible  fuel  vehicles 
discussed  in  section  A.l.a  above. 

It  should  be  noted  that  a  certificate 
issued  for  a  given  model  year  expires  on 
December  31st  of  that  calendar  year, 
after  which  time  a  conversion  under 
that  certificate  may  no  longer  be 
performed.  A  conversion  for  a  given 
model  year  may  be  introduced  for  sale 
prior  to  January  1st  of  that  year,  but  in 
no  case  may  a  conversion  be  introduced 
prior  to  January  1st  of  the  preceding 
year. 

i.  Small-volume  manufacturers 
certification  program — volume  limits. 
Consistent  with  the  Gaseous  Fuels  Rule, 
today's  rule  establishes  that  a 
conversion  configuration  may  be 
certified  according  to  the  Small-Volume 
Manufacturers  Certification  Program  (55 
FR  7178,  February  28, 1990)  and  that 
certifiers  of  conversion  configurations 
will  be  treated  the  same  as  small  volume 
manufacturers  for  this  purpose.  In  the 
Caseous  Fuels  NPRM  and  in  the 
proposal  for  this  rule,  EPA  proposed 
that  all  certifiers  of  conversion 
configurations  be  permitted  to  use  the 
Small-Volume  Manufacturers 
Certification  Program,  regardless  of  the 
annual  volume  of  conversions.  Public 
comment  on  the  gaseous  fuels  NPRM  '^ 
was  received  that  suggested  that  the 
production  volume  limits  that  currently 
define  a  small  volume  vehicle 
manufacturer  under  40  CFR  86.092-14 
should  also  apply  to  parties  seeking  to 
certify  a  conversion  configuration.  The 
Agency  agrees  with  this  comment  and 
believes  that  given  the  anticipated 
increase  in  demand  for  conversions  in 
response  to  a  variety  of  federal  and  state 
programs,  it  is  reasonable  to  believe  that 
existing  or  future  manufacturers  may 
produce  more  than  10.000  converted 
vehicles  annually  at  some  point  in  the 
future.  (No  current  comjsany  produces 
this  number  of  conversions).  EPA  does 
not  believe  it  would  be  equitable  for 
certifiers  with  sales  or  production  of 
more  than  10.000  converted  vehicles  to 
take  advantage  of  the  Small  Volume 
Manufacturer's  Certification  Program 
when  that  program  is  not  available  to 
manufacturers  of  more  than  10.000  new 
vehicles.  EPA  believes  it  would  be 
inappropriate  to  provide  relief  designed 
for  small  volume  manufacturers  to 


^'  Materials  relevant  to  the  Gas«ous  Fuels  NPRM 
have  been  placed  In  the  fmblic  docket.  No.  A-92- 
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entities  that  sell  or  produce  more  than 
10,000  converted  vehicles  annually. 

Thus,  consistent  with  the  approach 
taken  in  the  Gaseous  Fuels  Rule,  EPA 
believes  that  the  volume  limits  that 
currently  apply  to  manufacturers 
seeking  to  certify  under  the  provisions 
for  small  volume  manufacturers  should 
also  apply  to  parties  seeking  to  certify 
under  the  CFF  program.  Small-volume 
aftermarket  conversion  certifiers  will 
also  have  the  option  of  using  the  EPA 
full  certification  program  prescribed  in 
40  CFR  86.094-23.  Aftermarket 
conversion  certifiers  with  annual  sales 
or  production  volume  of  more  than 
10,000  converted  vehicles  should  be 
required  to  use  the  EPA  full  certification 
program. 

While  the  sales  volume  limit  in  the 
Small- Volume  Manufacturers 
Certification  Program  applies  to  sales  for 
a  particular  model  year,  conversion 
companies  may  certify*  conversion 
configurations  based  on  engine  families 
from  older  model  years.  To 
accommodate  this,  the  10.000  vehicle 
limit  will  apply  to  the  aggregate  total  of 
all  vehicles  converted  within  a  calendar 
year  by  a  given  aftermarket  conversion 
certifier  at  all  of  its  installation  facilities 
without  regard  to  the  model  year  of  the 
original  vehicles  upon  which  the 
configurations  are  based.  All  vehicle 
conversions  within  a  calendar  year  will 
be  considered  when  determining 
whether  the  10.000  vehicle  limit  is 
exceeded  including  those  converted 
under  the  CFF  program,  the  Gaseous 
Fuels  Rule,  and  Memorandum  lA. 
Apart  from  this  difference,  all 
provisions  related  to  the  sales  volume 
limit  under  the  Small-Volume 
Manufacturers  Certification  Program 
would  apply  (40  CFR  Part  86.  as 
promulgated  by  55  FR  7178.  February 
28.  1990). 

In  this  rulemaking,  EPA  did  not 
propose  to  set  a  sales  or  production 
volume  limit  for  manufacturers  wishing 
to  certify  according  to  the  Small  Volume 
Manufacturers  Certification  Program 
(the  "volume  limit"),  nor  did  EPA 
receive  any  comments  in  this 
rulemaking  suggesting  that  such  a 
volume  limit  should  be  used.  In  this 
circumstance,  EPA  believes  it  should 
not  finalize  a  volume  limit  without  first 
providing  the  public  an  oppwrtunity  to 
comment  on  such  a  limit.  Therefore,  the 
portion  of  today's  rule  that  limits  the 
use  of  the  Small-Volume  Manufacturers 
Certification  program  to  those  certifiers 
with  an  annual  sales  or  production 
volume  of  10.000  or  fewer  converted 
vehicles,  shall  be  effective  on  November 
29,  1994,  unless  the  information 
collection  requirements  contained  in 
this  section  have  not  been  approved  by 


the  Office  of  Management  end  Budget 
(OMB).  In  that  case,  EPA  will  publish  a 
timely  document  in  the  Federal  Register 
delaying  the  effective  date,  if,  on  or 
before  October  31, 1994.  EPA  does  not 
receive  notification  that  someone 
wishes  to  file  an  adverse  or  negative 
comment  on  the  volume  limit  portion  of 
the  rule,  then  the  volume  limit  portion 
of  the  rule  will  become  final  and 
effective  without  further  EPA  action.  On 
the  other  hand,  if,  on  or  before  October 
31, 1994,  EPA  receives  notification  that 
someone  wishes  to  file  adverse  or 
negative  comment  on  the  volume  limit 
portion  of  the  rule,  EPA  will  withdraw 
the  volume  limit  portion  of  the  rule. 
EPA  will  then  repropose  the  volume 
limit  and  go  through  full  notice-and- 
comment  procedures  before  adopting 
the  volume  limit.  If  EPA  were  to 
withdraw  this  portion  of  the  rule,  all 
certifiers  would  be  able  to  certify 
according  to  the  Small- Volume 
Manufacturers  Certification  Program 
until  and  unless  EPA  issued  a  final  rule 
that  established  a  different  requirement. 

ii.  Small-volume  manufacturers 
certification  program — durability 
testing.  Under  the  Small-Volume 
Manufacturer's  Certification  Program,  a 
certifier  will  be  required  to  demonstrate 
durability  unless  the  certifier  is 
specifically  authorized  to  use  another 
certifier's  durability  data  and 
deterioration  factors.  If  deterioration 
factors  are  not  available,  certifiers  will 
be  required  to  use  assigned  deterioration 
factors  from  the  Small-Volume 
Manufacturer's  Certification  Program. 
Current  regulations  require  that 
assigned  deterioration  factors  be 
determined  based  on  the  seventieth 
percentile  of  industrj'-wide  gasoline- 
fueled  vehicle  deterioration  factors. 
Since  the  emission  deterioration 
characteristics  of  vehicles  operating  on 
other  fuels  may  be  different,  EPA  may 
in  the  future  consider  through 
rulemaking  the  use  of  deterioration 
factors  based  on  data  from  vehicles 
using  different  fuels  when  developing 
deterioration  factors  for  such  vehicles. 

The  Small-Volume  Manufacturers 
Program  requires  manufacturers  to 
provide  full  low  mileage  emission  data 
which  show  compliance  with  new 
vehicle  emission  standards,  but  requires 
complete  durability  testing  only  for 
vehicles  with  improven  technology. 
Certification  through  use  of  the  small- 
volume  certification  program  reduces 
the  burden  of  durability  testing  for  small 
volume  manufacturers  while  providing 
reasonable  assurance  of  emission 
compliance.  Public  comment  was 
received  that  to  further  reduce  the 
burden  on  small  volume  manufacturers, 
EPA  should  accept  as  proven 
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technology  under  the  Small- Volume 
Manufacturers  Program  any  aftermarket 
conversion  technology  that  has  he«n 
durability  tested  and  certified  under 
CARB's  bench  testing  rules  »*  or  has 
been  durability  tested  using  on-road 
mileage  accumulation. 

A»  specified  in  40  CFV.  86.092-2.  EPA 
will  accept  bench  or  road  test  data  that 
has  been  demonstrated  to  be  equal  or 
more  severe  than  certification  mileage 
accumulation  requirements  to  satisfy 
the  requirements  for  proven  technology 
under  the  Small-Volume  Manufacturers 
Program.  Thus,  durability  test  data 
coUeded  to  satisfy  CARB's  bench 
testing  rules  or  by  on-n)ad  mileage 
accumulation  could  be  submitted  to 
EPA  for  review  under  the  Small-Volume 
Manufacturers  Program.  EPA  reserves 
the  right  to  evaluate  the  adequacy  of 
such  data,  and  acceptance  by  GARB  will 
not  constitute  automatic  acceptance  by 
EPA.  It  should  be  noted  that  EPA 
requires  in-use  data  to  demonstrate  that 
b>ench  and  on-road  durability  testing  is 
equal  or  more  severe  than  certification 
mileage  accumulation  requirements.  For 
example,  actual  temperature  trace  data 
collected  during  vehu.le  operation  must 
be  used  to  demonstrate  that  the 
tamperature  experienced  during  bench 
aging  testing  is  at  least  as  severe. 

It  should  also  be  noted  that  EPA  will 
only  permit  the  use  of  provisions  in  the 
Small-Volume  Certification  Program  to 
demonstrate  the  durability  of 
technology  that  is  currently  used  in 
automotive  applications.  For  technology 
that  has  not  previously  been  used  in 
automotive  applications  in  certified 
vehicles  the  full  mileage  accumulation 
durability  requirements  will  be 
required. 

iii.  Other  prtn'isions.  EPA  is  also 
establishing  other  requirements  with 
whiiJi  certifiers  must  comply  For 
vehicles  (^onverled  under  today's 
regulations,  the  certifier  must  list  ea<:h 
installer  which  produces  CFV 
conversions  on  the  certification 
application  for  that  CFV  conversion.  A 
revised  list  must  be  submitted  as  new 
installers  are  authorized  to  produce  the 
conversion  configuration.  Because  the 
certifier  will  be  treated  as  the 
manufncturer  for  purposes  of  sections 
206  and  207  and  related  enforcement 
provisions.  EPA  anticipates  that 
certifiers  will  enter  into  legally  binding 
agreements  with  installers  to  ensure  that 
installers  are  exercising  due  care  in 
performing  the  installation  and  meeting 
other  obligations  under  today's 
regulations. 


In  cases  where  installations  of 
conversion  configiu^tions  are  performed 
by  parties  other  than  the  certifier.  EPA 
envisions  that  the  certifier  will  enter 
into  legally  binding  agreements  with 
said  installers.  To  facilitate  EPA 
enforcement  actions  each  installer  must 
be  listed  on  the  certificate  filed  with 
EPA  at  the  time  of  certification  for  each 
conversion  configuration,  and  the 
certifier  must  submit  a  revised  list  to 
EPA  when  new  installers  are  added.  The 
certifier  is  responsible  for  compliance 
with  any  applicable  production  line 
testing  requirements  (e.g..  Selective 
Enforcement  Auditing  in  federal 
certification)  regarding  the  availability 
of  vehicles  and  emissions  testing 
facilities  at  the  certifier's  facilities  and 
at  those  of  the  certifier's  installers. 

Identification  of  a  converted  CFV  as  a 
LEV.  ULEV.  or  ZEV  will  be  based  on  the 
information  provided  to  EPA  at  the  time 
of  the  certifii  dtion  of  the  conversion 
configuration.  To  aid  in  their 
identification,  a  converted  CFV  must  be 
labeled  as  such  on  the  engine  labels. 
Consistent  with  other  EPA  certification 
programs,  records  are  required  to  be 
maintained  of  the  tests  performed  to 
support  the  certification  application, 
and  these  records  must  be  made 
available  to  EPA  enforcement  personnel 
upon  request.  Certifiers  must  maintain 
records  of  each  vehicle  converted 
including  the  make  of  the  vehicle, 
vehicle  identification  number,  serial 
number  of  the  conversion  kit.  date  and 
location  of  the  conversion,  and  the 
results  of  the  f>ost-installation  emission 
test  discussed  in  the  following  section. 

c.  Conversion  installation  quality  test. 
i.  Background.  The  CFV  emission 
standards  are  considerably  more 
stringent  than  conventional  standards, 
and  converted  vehicles  certified  as 
CFV's  will  be  eligible  to  earn  marketable 
purchase  and  emission  credits  and  to 
re(«ive  TCM  exemptions  as  CFVs  in  the 
Clean  Fuel  Fleet  program  (LEVs.  ULEVs. 
ZEVs  or  ILEVs).  Ir.  the  NPRM  EPA 
requested  comment  on  whether 
additional  requirements  are  necessary  to 
ensure  compliance  with  the  CFV 
standords  given  that  the  conversion 
industry  historically  has  consisted  of  a 
large  number  of  relatively  small 
businesses  that  have  not  previously 
faced  specific  emissions  performance 
requirements.  Specifically.  EPA 
requested  comment  on  whether  it  would 
be  useful  to  require  a  post-installation 
test  for  converted  vehicles  to  assess  the 
quality  of  the  conversion  installation 
from  an  emissions  perspective.  Such  a 
test  is  required  by  tne  California  Air 


Resources  Board  in  its  regulation  of 
alternative  fuel  retrofit  systems.^' 

Of  those  commenting  on  this  subject, 
all  expressed  concern  regarding  reports 
of  poor  emissions  performance  of  some 
converted  vehicles  presently  in  use  and 
stated  that  EPA  should  promulgate  strict 
standards  to  instill  consumer 
confidence  in  the  emissions 
performance  of  CFVs.  There  was 
support  for  the  EPA  concept  of  a  post- 
installation  test  requirement  to  help 
identify  poor  installations  or  defective 
conversion  kit  hardware  that  would 
otherwise  result  in  high  emissions. 

ii.  Summary  of  today's  action.  EPA 
believes  that  the  certification  program 
and  warranty  and  liability  provisions 
promulgated  by  today's  notice  address 
many  of  the  concerns  noted  in  the 
public  comments  and  will  provide  a  fair 
degree  of  confidence  that  the  in-use 
emissions  performance  of  CP'Vs  will 
remain  within  the  applicable  standards. 
EPA  believes  that  these  provisions, 
coupled  with  production  line  and  in-use 
testing  programs,  will  adequately  ensure 
that  installations  by  larger  conversion 
manufacturers  that  produce  or  sell  more 
than  10.000  converted  vehicles  per  year 
will  be  performed  properly  and  that  the 
emissions  performance  of  these  vehicles 
will  meet  expectations.  However.  EPA 
believes  that  it  is  uncertain  whether 
smaller  conversion  manufacturers  will 
have  the  resources  and  experience  to 
institute  the  necessary  quality  control 
measures.  Therefore,  to  provide  greater 
assurance  that  conversion  hardware  is 
installed  properly.  EPA  will  require  that 
each  vehicle  converted  by  a 
manufacturer  that  sells  or  produces  less 
than  10.000  converted  vehicles  per  year 
undergo  a  post-installation  test  to  assess 
the  quality  of  the  installation  from  an 
emissions  perspective  before  it  may  be 
sold  as  a  (TV  or  is  eligible  for  special 
benefits  available  under  the  CFF 
program.**  For  vehicles  that  fail  the 
post-installation  test,  the  certifier  will 
be  required  to  take  such  remedial 
actions  as  are  necessary  to  ensure 
compliance,  and  to  retest  each  vehicle 
before  it  is  sold  as  a  CFV. 

Another  point  thot  supports  the  need 
for  a  post-installation  test  for  small- 


'«S«ctlons  2030  and  203 1  of  Till*  U.Calikirnb 
Code  of  RftuUUons. 


•'Title  13.  California  Code  of  Rpgulalions,  i 

Sections  2030  and  2031 

*<> These  special  kwnenis  include  potential 
eligiblity  for  a  purchase  credit  in  the  fleet  program 
and  exemptions  from  some  transportation  control 
meeaures  (TCMs).  Converted  vehicles  could  also 
potentially  qualify  as  Inherently  Low-Emissions 
Vehicles  (ILEVs)  under  the  program  promulgated  in 
March  1.  1993  (58  FR  118*8).  and  receive  expanded 
TCM  exemptions.  Finally,  converted  vehicles  could 
generate  ma**  emi**ion  credits  fur  trading  under 
state  program*  developed  as  part  of  the  Federal 
kcnnomic  Incentive*  Program  under  the  Clean  Air 
Acl(5«m  lino.  Februar>  23.  19931. 
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volume  conversion  manufacturers  is  the 
anticipated  difficulty  in  conducting 
production  line  emissions  testing  at 
small  manufacturers'  facilities.  In  such 
cases,  small  production  volumes  will 
make  the  necessary  statistical  sampling 
difficult  to  achieve,  and  such 
manufacturers  will  not  generally  have 
on-site  test  equipment  capable  of 
running  FTP  testing.  Due  to  these 
difficulties,  EPA  will  not  be  able  to  rely 
on  production  line  testing  of  small 
manufacturers  to  the  same  degree  as  it 
will  for  larger  volume  manufacturers. 
Requiring  post-installation  testing  of 
small-volume  manufacturers  helps  to 
compensate  for  this  limitation. 

EPA  proposed  to  allow  manufacturers 
that  convert  fewer  than  300  vehicles  per 
year  special  exemptions  from  the  post- 
installation  test  requirements  when 
access  to  inspection  and  maintenance 
test  facilities  is  not  available  in  the  area 
where  the  production  facility  for 
converted  vehicles  is  located.^'  EPA 
believes  that  it  is  unlikely  that 
manufacturers  will  be  located  in  areas 
without  access  to  such  facilities. 
However,  inspection  and  maintenance 
testing  is  not  available  for  heavy  duty 
vehicles  in  all  areas,  and  the  ahemate 
two-speed  idle  post-installation  test  may 
represent  a  significant  burden  for  small 
manufacturers.  Therefore,  in  cases 
where  inspection  and  maintenance 
testing  is  not  available,  manufacturers 
which  sell  or  produce  fewer  than  300 
vehicles  in  a  calendar  year  may  request 
an  exemption  from  EPA  from  the  post- 
installation  test  requirement.  Included 
in  the  request  for  exemption  must  be  the 
estimated  number  of  vehicles  and 
engines  that  the  manufacturer  will 
convert  in  the  calendar  year,  a 
description  of  any  emissions  related 
quality  control  procedures  used,  and 
sufficient  information  to  demonstrate 
that  the  post-installation  testing 
requirement  represents  a  severe 
financial  hardship.  Within  120  days  of 
receipt  of  the  application  for  exemption, 
the  Administrator  will  notify  the 
applicant  either  that  an  exemption  has 
been  granted,  or  that  sufficient  cause  for 
an  exemption  has  not  been 
demonstrated  and  that  all  of  the 
manufacturer's  vehicles  are  subject  to 
the  post-installation  testing 
requirement. 

If  granted,  an  exemption  from  the  post 
installation  testing  requirement  would 
apply  only  to  the  manufacturer's 
vehicles  which vhave  the  conversion 
installations  performed  outside  of  a 
nonattainment  area  with  an  inspection 


and  maintenance  testing  program  that 
has  a  test  for  CO  emissions.  A  small 
manufacturer  that  is  exempted  from  the 
post-installation  test  requirement  could 
sell  untested  converted  vehicles 
otherwise  certified  as  CFVs.  These 
vehicles  could  be  used  by  covered  fleet 
owners  in  compliance  with  CFFV 
purchase  requirements,  would  be 
eligible  for  temporal  TCM  exemptions, 
would  be  eligible  to  participate  in  the 
CFT  purchase  credit  program,  and  could 
qualify  as  ILEVs. 

EPA  considered  allowing  the  post- 
installation  test  to  be  alternately 
conducted  by  the  purchaser  to  provide 
additional  flexibility  for  those 
manufacturers  who  may  not  have  access 
to  inspection  and  maintenance  test 
facilities.  Upon  further  evaluation  of 
this  option,  EPA  believes  that  it  is 
unworkable  given  that  it  would  create  a 
situation  where  the  requirements  for 
producing  a  certified  vehicle  would  not 
be  complete  until  after  the  manufacturer 
transferred  the  title  of  the  converted 
vehicle  to  the  ultimate  purchaser.  To  be 
eligible  as  a  CFV,  each  vehicle  emission 
control  information  label  3»  must  state 
that  it  is  a  clean  fuel  vehicle  (indicating 
that  a  post-installation  test  was 
performed  as  required).  The  transfer  of 
the  vehicle  title  before  all  of  the  criteria 
for  certification  of  the  converted 
vehicles  are  met  would  raise  doubts  as 
to  the  validity  of  such  a  label  given  that 
a  vehicle  purchaser  could  fail  to 
perform  the  required  test. 

Public  comment  largely  supported  the 
use  of  a  CO  emissions  test  such  as  that 
discussed  in  the  NPRM  for  the  post- 
installation  emission  evaluation. 
Commenters  agreed  that  the  approach 
proposed  by  EPA  would  be  useful  in 
uncovering  gross  installation  errors  and 
would  provide  an  additional  level  of 
assurance  that  CFV  emission  standards 
will  be  met  in-use.  EPA  believes  that  the 
simple  requirements  of  such  a  CO 
emissions  test  will  fulfill  the  goal  of 
uncovering  gross  installation  erro.'^ 
without  imposing  a  significant  burden 
on  small-volume  manufacturers.*"  It 
should  be  noted  that  thi.s  test  is 
intended  as  a  screening  mechanism  only 
and  may  not  be  as  discriminating  of 
emissions  levels  as  tests  performed  for 
inspection  and  maintenance  purposes  or 
a  full  Federal  Test  Procedure. 

Two  options  will  be  available  to 
satisfy  the  post-installation  test 
requirement.  Under  both  options,  a 
separate  test  would  be  required  for  dual- 
fuel  vehicles  for  each  fuel  on  which  the 
converted  vehicle  is  capable  of 


operating.  Under  the  first  option,  a  CO 
emissions  test  could  be  performed  using 
the  same  equipment,  procedure,  and 
pass/fail  criteria  as  that  used  under  the 
inspection  and  maintenance  testing 
program  in  the  area  where  the  testing  is 
conducted.  This  test  could  be  performed 
at  an  official  inspection  and 
maintenance  facility,  by  the 
manufacturer,  or  by  the  manufacturers 
contractor.  If  pass/fail  criteria  specific  to 
the  converted  vehicle's  operation  on 
alternative  fuel  are  not  available  the 
pass/fail  criteria  applicable  to  the 
vehicles  operation  on  gasoline  prior  to 
conversion  will  be  used.  In  cases  where 
inspection  and  maintenance  testing 
procedures  are  not  available  the  second 
post-installation  testing  option 
described  below  must  be  used.  The 
second  post-installation  testing  option 
may  also  be  used  in  areas  where 
inspection  and  maintenance  facilities 
are  available  at  the  manufacturer's 
discretion. 

In  the  NPRM  EPA  discussed  adopting 
a  single-speed  idle  test  per  40  CFR 
85.2212  as  an  alternative  to  the 
inspection  and  maintenance  testing 
facilities  procedure  described  above. 
Since  the  publication  of  the  NPRM,  EPA 
has  further  evaluated  the  capabilities 
and  limitations  of  potential  post- 
installation  test  procedures  and  has 
determined  that  measuring  CO 
emissions  on  an  existing  two-speed  idle 
test  *°  would  provide  greater  assurance 
of  properly  identifying  gross  installation 
errors  while  limiting  the  potential  of 
false  failures  as  compared  to  a  single- 
step  idle  test.  EPA  believes  that  the 
minor  change  from  a  single-speed  to  a 
two-speed  idle  test  will  not  add 
significantly  to  the  cost  and  difficulty  of 
post-installation  testing.'''  The 
Cahfomia  Air  Resources  Board's 
regulation  of  alternative  fuel  retrofit 
systems  also  requires  that  a  two-speed 
idle  test  be  performed  as  part  of  a  post- 
installation  vehicle  evaluation.**  For 
these  reasons,  EPA  is  adopting  the  two- 
speed  idle  test  of  CO  emissions  as  the 
required  post-installation  test  when  an 
inspection  and  maintenance  test 
procedure  is  not  available. 

A  two-speed  idle  test  is  required  to  be 
performed  on  the  certification  vehicle 


"  The  siigeested  guidelines  for  the  post 
installation  test  wrere  placed  in  Section  U-A  of  the 
public  docket. 


J»See  40  CFR  86.085-35  regarding  additional 
labeling  requirements. 
"ibid. 


'"The  two  speed  Idle  test  (40  CFR  85.2215,  "EPA 
91  '■)  is  described  in  the  Short  Test  Emission 
Regulations  Final  Rule.  58  FR  58405-58407. 

*'  The  two-speed  idle  test  requi.-es  a  tachometer 
and  a  special  multiple  emission  measurement 
computer  software  algorithm  that  are  not  required 
for  the  single-speed  idle  test  However,  many 
emissions  testing  bcilities  virill  already  have  access 
to  such  equipnaent  and  EPA  believes  the  cost  to 
those  who  may  need  to  acquire  the  additional 
equipment  to  be  less  than  $30a 

♦'Title  13,  California  Code  of  Regulations, 
■Sections  2030  and  2031. 


'.oonn 
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during;  cortificalion  testing  to  establish 
reCarence  values  (at  idle  and  2S00  rpm) 
against  which  post-installation  tost 
results  may  be  compared.  EPA 
considered  roquiring  that  each  vehicle's 
post-installation  test  CO  emissions 
measurement  be  below  the  reference 
value  established  at  the  time  of 
certification  plus  20  percent  of  the 
reference  value.  The  comment  re«*ived 
from  the  public  on  the  post-installation 
test  pass/fail  criteria  indicated  that  the 
CO  emissions  of  some  CFVs  may  be  so 
low  as  to  make  the  use  of  a  cut  point 
at  this  level  impractical  given  the 
measurement  accuracy  of  the  test.  One 
commenter  suggested  an  alternative  cut 
point  of  the  CO  certification  reference 
value  plus  0.4  percent  CO  by  volume. 

This  cutpoint  is  very  similar  to  the  0.5 
percent  CO  standard  promulgated  for 
the  certification  short  test  (CST)  two- 
speed  idle  prot»dure  for  gasoline-fueled 
vehicles  (58  FR  58382-^8440. 
November  1.  1993).  The  choice  of  the 
CST  standard  was  based  on  a  review  of 
data  collected  from  inspection  and 
maintenance  facilities  that  employ  a 
two-speed  idle  test  which  indicate  that 
production  line  gasoline  powered 
vehicles  from  non-pattern  failure  engine 
families  could  easily  meet  a  0.5  percent 
CO  sUndard.**  Since  the  CO  emissions 
of  CFVs  can  be  expected  to  be  no  greater 
than,  and  in  many  cases  are  expected  to 
be  less  than,  those  from  vehicles 
meeting  Tier  1  and  Tier  2  standards.. 
EPA  believes  that  properly 
manufactured  CFVs  can  also  easily  meet 
a  0.5  percent  CO  standard  and  will 
therefore  not  have  difficulty  in  meeting 
a  standard  of  0.4  percent  plus  the 
certification  reference  value  (the  sum  of 
which  will  likely  total  more  than  0.5 
percent  in  most  instances).  Based  on  the 
above  discus.sion.  EPA  agrees  that  a  cut 
point  of  the  CO  certification  reference 
value  plus  0.4  percent  CO  by  volume 
provides  reasonable  assurance  that  gross 
installation  errors  will  be  discovered 
while  sufficiently  limiting  the 
probability  of  false  test  failures,  and 
therefore  will  adopt  this  pass/ fail 
criteria  for  the  two-speed  idle  post- 
installation  test. 

C.  The  California  Pilot  Test  Program 

The  Pilot  program  will  be  federally 
administered  in  the  State  of  California 
and  will  require  vehicle  manufacturers 
to  sell  a  minimum  number  of  clean-fuel 
LDVs  and  LDTs  in  California  starting  in 
MY  1996.  Unlike  the  CFF  program,  the 
Pilot  program's  requirements  do  not 
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include  HDVs.  The  CAA  gives  EPA 
several  responsibilities  with  regard  to 
the  Pilot  program.  EPA  has  already 
implemented  a  credit  program  for 
vehicle  manufacturers  (57  FR  6no38. 
December  17.  1992;  40  CFR  88.304-94) 
and  today's  action  covers  vehicle  sales 
requirements  and  state  opt-in 
provisions.  The  light-duty  vehicle  and 
truck  CFV  emission  standards 
applicable  to  vehicles  under  both  the 
Pilot  and  CFF  program  are  discussed 
above  under  section  Ala. 

1.  Sales  Requirements 

a.  CAA  Requirements.  Section  249(c) 
of  the  CAA  requires  EPA  to  promulgate 
regulations  reauiring  that  ■(cllean  fuel 
vehicles  shall  oe  produced,  sold,  and 
distributed  (in  accordance  with  normal 
business  practices  and  applicable 
franchise  agreements)  to  ultimate 
purchasers  in  (California  (including 
owners  of  covered  fleets  .  .  .)  in 
numbers  that  meet  or  exceed"  150.000 
in  MYs  1996  through  1998  and  300.000 
in  MYs  1999  and  later.  However,  the 
CAA  does  not  direct  EPA  on  how  to 
distribute  these  sales  requirements 
among  vehicle  manufacturers.  Section 
249(d)  allows  EPA  to  make  available 
credits  for  use  in  the  "fulfillment  of  la] 
manufacturer's  share  of  the 
requirements"  of  the  Pilot  program.  As 
mentioned  earlier.  EPA  h&s  established 
a  credit  program  that  allows 
manufacturers  to  use  credits  to  meet  the 
sales  requirements  of  the  Pilot  program. 

b.  CARB  requirements.  CARB's  Low 
Emission  Vehicle  (LEV)  Program  will 
require  the  sale  of  vehicles  meeting 
more  stringent  exhaust  emission  levels 
by  establishment  of  (1)  a  decreasing  fleet 
average  NMOG  emission  requirement 
(for  manufacturers  of  vehicles  up  to 
6,000  lbs  GVWR)  and  (2)  through  direct 
sales  percentage  requirements  (for 
manufacturers  of  vehicles  from  6,000  to 
14.000  lbs  GVWR).  (Note.  The  Pilot 
program  and  the  California  LEV 
program  will  overlap  only  for  those 
vehicles  up  to  8.500  lbs  GVWR.  as  the 
Pilot  program  does  not  cover  vehicles 
beyond  this  GVWR.) 

The  CARB  program  will  require  each 
manufticturer  of  vehicles  up  to  6,000  lbs 
GVWR  to  sell  LEVs  in  each  of  two  LVW 
subclasses  (S3750  and  3750-5750  lbs 
LVW)  .  Each  manufacturer  will  need  to 
sell  a  sufllcient  number  of  LEVs  such 
that  the  manufacturer's  California  fleet 
average  NMOG  exhaust  emission  value 
is  less  than  or  equal  to  a  fieet  average 
NMOG  exhaust  emission  requirement 
for  the  corresponding  model  year, 
vehicle  type,  and  LVW  subclass.  In 
addition  to  meeting  the  fieet  average 
NMOG  requirement,  each  manufacturer 
must  also  sell  a  required  minimum 


percentage  of  21EVs  starting  in  the  1998 
MY.  Also  beginning  with  MY  1998, 
CARB  requires  that  manufacturers  of 
medium-duty  vehicles  (i.e..  trucks  from 
6.001  to  14.000  lbs  GVWR)  certify 
enough  such  vehicles  to  CARB's 
emission  standards  such  that  the 
manufacturer's  fieet  consists  of  a 
minimum  percentage  of  ULEVs. 

The  projected  sales  of  vehicles  in 
California  resulting  from  the  CARB  LEV 
program  are  likely  to  far  exceed  the 
sales  of  CFVs  under  the  Pilot  program. 
Based  on  the  projected  sales  of  only 
LDVs  and  LDTs  under  3.750  LVW  in 
1996  and  1999.  sales  under  the  CARB 
LEV  program  are  expected  to  reach 
about  200  and  400  percent  of  the  Pilot 
program  CFV  sales  requirements, 
respectively.  Unless  and  until  EPA 
adopts  Caiifomia  standards  for  CFVs, 
CARB  LEVs  which  do  not  meet  federal 
CFV  requirements  could  not  be  counted 
in  the  Pilot  program  (although  vehicles 
meeting  CFV  requirements  will  likely 
meet  the  exhaust  emission  requirements 
of  the  CARB  LEV  program). 

c.  Caiifomia  Pilot  Program  sales 
requirements — i.  "Sales" definition. 
CAA  Section  249(c)(1)  requires  that 
"(cllean  fuel  vehicles  be  produced,  sold, 
and  distributed  to  ultimate  purchasers 
in  Caiifomia".  EPA  is  today  establishing 
this  requirement  as  applying  at  the  first 
point  of  sale  from  the  manufacturer  to 
the  dealer  or  ultimate  owner.  Until  such 
time  as  EPA  formally  changes  its 
interpretation  of  section  249(c), 
manufacturers  covered  by  the  Pilot 
program  may  not  use  sales  of  converted 
vehicles  to  meet  the  sales  requirements 
of  the  Pilot  program.  Similarly, 
manufacturers  of  conversions  are  not 
subject  to  the  sales  requirements.  As 
was  stated  in  the  NPRM  for  this  rule. 
nothing  in  section  249(c)(1)  requires 
that  conversions  be  part  of  the  CFV  sales 
requirements.  Furthermore,  section  247 
sets  forth  requirements  applicable  to 
conversions  and  states  that  conversions 
to  CFVs  that  meet  those  requirements 
may  be  used  to  satisfy  the  purchase 
requirements  of  the  federal  CFF 
program;  however,  there  is  no  mention 
of  the  Pilot  program. 

In  light  oJ  the  evolving  regulatory 
framework  affecting  conversions, 
culminating  with  today's  provisions  for 
CFV  conversions.  EPA  is  reconsidering 
whether  it  is  appropriate  for 
manufacturers  of  CFV  conversions  to 
participate  in  the  Pilot  program.  This 
reconsideration  is  largely  due  to  the  fact 
that  manufacturers  of  CFV  conversions 
under  today's  rule  will  be  treated  like 
vehicle  manufacturers  for  purposes  of 
compliance  with  EPA  emission 
regulations.  EPA  may  propose  by 
regulation  in  the  future  to  include 


manufacturers  of  conversions  in  the 
Pilot  program.  EPA  will  solicit  public 
comment  on  this  issue  at  that  time. 

a.  Manufacturer  sales  distribution. 
Although  CAA  section  249  clearly 
indicates  that  vehicle  manufacturers  are 
responsible  for  meeting  sales 
requirements,  it  does  not  cover  how  the 
sales  requirements  are  to  be  allocated 
among  manufacturers.  Sales  under  the 
Caiifomia  LEV  Program  are  likely  to  far 
exceed  the  sales  requirements  set  forth 
in  the  Pilot  program  and,  since  the 
vehicles  for  the  two  programs  will  be 
identical  or  at  least  very  similar,  the 
Pilot  propram  requirements  will  likely 
beeasi'N  satisfied.  Asa  result,  any 
method  ior  allocating  sales  requirements 
among  manufacturers  will  have  little 
impact. 

Two  options  for  determining  a 
manufacturer's  individual  sales 
allocation  were  presented  in  the  NPRM. 
In  both  options,  an  equation  was  used 
to  calculate  a  manufacturer's  share  of 
required  CFV  sales  based  on  the  share 
of  t.hat  manufacturer's  vehicle  sales  in 
the  State  of  Caiifomia  during  the 
previous  model  year.  Under  Option  1. 
EPA  would  be  responsible  for 
calculating  the  individual  sales 
responsibilities;  in  the  second  option, 
manufacturers  would  j)erform  the 
computation.  The  primarj-  concern  of 
those  commenters  who  responded  was 
that  only  Caiifomia  vehicle  sales  be 
considered  since  the  Pilot  program  was 
to  be  implemented  in  Cahfomia.  The 
proposed  regulations  were  written  bared 
on  the  second  option  and  it  is  this 
option  that  is  finalized  today. 

A  manufacturer's  share  of  the  total 
CFA^  sales  requirement  in  any  given  year 
(150,000  CFVs  annually  for  1996-1997; 
300,000  CFVs  annually  thereafter)  will 
be  based  on  the  ratio  of  the 
manufacturer's  sales  to  all  sales  in 
Cahfomia  according  to  the  following 
equation: 

RMS  =  (MS/TS)  X  TCPPS 
where: 
RMS  =  a  manufacturer's  required  sales 

in  a  given  model  year. 
MS  =  a  manufacturer's  total  LDV  and 
light  LDT  sales  in  Qilifomia  two 
model  years  earlier  than  year  in 
question  (for  MY  1996  and  1997 
RMS  calculations). 
=  a  manufacturer's  total  LDV  and  light 
LDT  sales  in  Caiifomia  two  model 
years  earlier  than  year  in  question 
(for  MY  1998  and  later  RMS 
calculations). 
TS  =  total  LDV  and  light  LDT  sales  in 
Caiifomia  of  all  manufacturers  two 
model  years  e.->rlier  than  the  year  in 
question  (for  MY  1996  and  1997 
RMS  calculations).  Sales  of 


manufacturers  which  meet  the 
criteria  of  (d)  of  this  paragraph  will 
not  be  included. 
=  total  LDV  and  light  LDT  sales  in 
Caiifomia  of  all  manufacturers  two 
model  years  earlier  than  the  year  in 
question  (for  MY  1998  and  later 
RMS  calculations).  Sales  of 
manufadurers  which  meet  the 
criteria  of  (d)  of  this  paragraph  will 
not  be  included. 
Tt^'PS  =  Pilot  program  CFV  sales 

requirement  for  the  year  in  question 
(either  150.000  or  300,000). 
Each  manufacturer  will  use  this 
equation  to  determine  its  individual 
CFV  sales  requirement.  Th?-  tvvo  factors. 
MS  and  TS,  will  be  based  on  vehicle 
sales  two  MYs  from  the  year  in  question 
(e.g,  for  MY  1996.  a  manufacturer  will 
use  sales  data  from  MY  1994).  In  the 
NPRM,  EPA  requested  comment  as  to 
whether  a  manufacturer's  share  of 
required  CFV  sales  should  be  calculated 
based  on  sales  in  the  previous  model 
yp^r  or  sales  two  model  years  prior. 
Commenters  did  not  address  this  issue. 
EPA  believes  that  using  MY  sales  data 
that  is  two  years  prior,  as  opposed  to 
only  one  year,  is  not  likely  to  refiecl  the 
most  recent  market  changes  and  will 
also  allow  new  manufacturers  a  two 
year  delay  before  they  are  factored  into 
the  equation;  however,  it  will  provide 
manufacturers  with  sufficient  time  for 
planning  their  CFV  production  and  will 
also  require  less  administration  and 
oversight  on  the  part  of  both  ETA  and 
manufacturers.  EPA  believes  that  the 
CFV  sales  distribution  that  will  result 
among  manufacturers  will  be  fair  and 
equitable  in  light  of  these  advantages. 
Therefore.  EPA  is  finalizing  the 
requirement  that  Caiifomia  sales  figures 
from  two  model  years  earlier  be  used  by 
manufacturers  to  calculate  required  CFV 
sales  shares. 

Since  heavy  LDT  standards  under  the 
Pilot  program  are  not  effective  until  MY 
1998,  a  manufacturer  s  share  of  required 
sales  for  MYs  1996  and  1997  will  be 
based  on  LDV  and  light  LDT  sales  only. 
All  LDV  and  LDT  sales  will  be  u.sed 
once  the  CFV  standards  for  heavy  LDTs 
are  in  effect  beginning  with  MY  1998. 

iii.  Exemptions  for  small  volume 
manufacturers.  EPA  proposed  that,  for 
the  Pilot  program,  small  volume 
manufacturers  of  clean-fuel  LDVs  and 
LDTs  would  not  have  to  fulfill  a 
calculated  share  of  the  required  CFV 
sales  requirements  until  the  2001  MY. 
EPA  is  finalizing  this  requirement 
today.  However,  in  2001  and  subsequent 
model  years,  no  further  distinction  will 
be  made  between  small  volume 
manufacturers  and  larger  manufadurers 
for  purposes  of  the  Pilot  program. 


As  defined  in  the  CARB  LEV  program, 
a  small  volume  manufacturer  has 
average  annual  vehicle  sales  less  than  o" 
equal  to  3,000  vehicles  based  on  the 
consecutive  three-year  period  1989- 
1991.  If  a  small  volume  manufacturer 
exceeds  this  average  level,  they  are  then 
subject  to  the  LEV  program  fleet  average 
NMOG  requirements  applicable  to  larger 
manufacturers  beginning  four  model 
years  after  the  last  of  the  consecutive 
three  model  years.  Larger  manufacturers 
with  average  sales  that  fall  below  the 
3,000  unit  thre.shold  over  any 
consecutive  three-year  period  qualify  as 
small  volume  manufacturers  beginning 
with  the  following  model  year. 

Due  to  the  many  parallels  between  the 
Pilot  program  and  the  CARB  LEV 
program,  EPA  continues  to  believe  it  i,s 
logical  that  the  "smaU  volume 
manufacturer"  definition  under  the 
Pilot  program  should  be  as  similar  as 
possible  to  the  definition  under  the 
CARB  LEV  program.  Several 
commenters  also  supported  consistenc  y 
between  the  two  programs.  Therefore, 
for  purposes  of  the  Pilot  program.  EPA 
is  defining  "small  volume 
manufacturer"  as  one  whose  average 
annual  LDV  and  LDT  sales  in  California 
are  less  than  or  equal  to  3,000  units 
during  a  consecutive  three-year  period 
beginning  no  earlier  than  1993.  (This 
accommodates  new  manufacturers  who 
may  have  less  than  three  consecutive 
years  of  sales  but  which  do  not  exceed 
the  3.000  threshold.)  And.  like  CARB, 
EPA  is  also  granting  leadtime  to  small 
volume  manufacturers  who  exceed  the 
average  annual  level.  A  manufacturer 
who  qualifies  as  a  small  volume 
manufacturer  for  the  first  year  of  the 
Pilot  program  (i.e.,  in  model  year  199f>l 
will  not  have  to  fulfill  a  CFV  "sales 
requirement  until  model  year  2001  As 
proposed  in  the  NPRM  and  finalized 
here  today,  beginning  with  model  ye.'.r 
2001.  all  manufacturers,  regardless  of 
average  annual  sales,  will  have  to 
calculate  and  fulfill  their  CFV  sales 
share  based  on  the  formula  above.  This 
five-year  delay  is  intended  to  encouraj^e 
the  viability  of  small  volume 
.manufacturers  whose  limited  capital 
and  resources  do  not  allow  them  to 
comply  as  easily  It  is  also  intended  to 
provide  consistency  with  the  CARB  LEV 
program  and  minimize  adminstrative 
burden. 

iv.  Sales  reporting  and  enforcement  of 
requirements.  In  order  for  EPA  to 
administer  and  enforce  the  sales 
requirements  of  the  Pilot  Program, 
manufacturers  will  have  to  report  their 
Caiifomia  vehicles  sales  to  EPA. 
Currently,  there  is  a  requirement  for 
manufacturers  to  submit  sales  data  to 
EPA  in  Code  of  Federal  Regulations 
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(CFR).  40  CFR  86.085-37).  however,  the 
reporting  requlrementu  do  not 
distinguish  between  California  vehicle 
sales  and  sales  throughout  the  U.S.  Such 
a  distinction  is  necessary  for  purposes 
of  the  Pilot  Program.  Therefore,  EPA 
will  require  that  manufacturers,  in 
addition  to  complying  with  the 
requirements  of  40  CFR  86  085-37. 
report  the  number  of  vehicles  sold  only 
in  California. 

If  a  manufacturer  fails  to  meet  its 
required  sales  volume.  EPA  believes 
that  it  has  the  authority  to  penalize  the 
manufacturer  to  the  full  extent  allowed 
for  such  an  infraction  under  CAA 
section  205(a).  In  accordance  with  this 
seciion,  a  $25,000  penalty  will  be  levied 
on  a  manufacturer  in  the  event  of  a 
failure  to  meet  the  prescribed  sales 
requirements  for  certiHed  Pilot  Program 
vehicles, 

2,  State  Opt -In  Program 

CAA  section  249(f)  requires  that  EPA 
promulgate  regulations  which  will  (1) 
allow  states  other  than  California  to 
encourage  the  sale  of  CFVs  in  their  state 
which  are  sold  in  California  under  the 
Pilot  program  and  (2)  allow  such  states 
to  use  incentives  to  promote  the  sale 
and  use  of  CFVs  and  clean  alternative 
fuels.  States  opting  into  the  program 
may  voluntarily  decide  to  implement  a 
clean  fuel  \ehicle  incentive  program  as 
described  in  this  Final  Rule. 

Any  state  that  contains  all  or  part  of 
any  ozone  nonattainment  area  that  is 
classified  under  subpart  D  of  Title  I  as 
serious,  severe,  or  extreme  can  choose  to 
submit  a  revision  of  their  applicable 
state  implementation  plan  (SIP)  under 
part  D  of  Title  I  and  section  110.  A 
state's  SIP  shall  include  incentives  for 
the  sale  and  use  of  CFVs  and  for  the 
production  and  distribution  of  clean 
alternative  fuels  such  as  those  that  are 
required  to  be  produced,  sold,  and 
distributed  in  the  State  of  California. 
These  SEP  provisions  shall  come  into 
effect  at  least  one  year  after  the  state  has 
notified  vehicle  manufacturers  and  fuel 
suppliers  of  the  plan  provisions. 

As  metitioned  above,  section  249(0 
directs  EPA  to  establish  the  voluntary 
opt -in  program  under  which  states  may 
use  incentives  to  promote  the  sale  and 
use  of  CI'A's  and  clean  alternative  fuels. 
Examples  of  incentives  listed  in  section 
249(f)  include  higher  registration  fees 
for  non-CFVs,  financial  incentives, 
exemptions  htim  high  occupancy 
vehicle  or  trip  reduction  requirements, 
and  parking  preferences.  Ta>day's  rule 
establishes  these  incentives  for  use  by 
states  under  a  section  249(fl  opt-in 
provision.  States  may  develop 
additional  incentives,  as  well,  subject  to 


EPA  approval  via  the  SIP  approval 
process. 

Section  249(f)  prohibits  a  state  opting 
into  the  program  from  including  sales  or 
production  mandates  for  CFVs  or  clean 
alternative  fuels  in  its  SIP  revision 
opting  into  the  Pilot  program.  In 
addition,  the  SIP  revision  must  provide 
that  vehicle  manufacturers  and  fuel 
suppliers  will  not  be  penahzed  or 
subiect  to  sanctions  for  failing  to 
produce  or  tell  CFVs  or  clean 
alternative  fuels. 

D.  Technical  Amendments  to  CFF 
Definitions  and  Other  Clarifications 

1.  Explanatory  Language  in  the 
Preamble  of  the  Final  Rulemaking  for 
Gean  Fuel  Fleet  Definitions  and 
General  Provisions  Is  Clarified  in  Four 
Areas,  as  Described  Below 

a.  The  role  of  fleet  payment  methods 
in  establishing  whether peet  vehicles  are 
centrally  fueled.  In  the  description  of 
"contract  fueling"  as  it  pertains  to  the 
definition  of  "centrally  fueled"  (section 
III(3)(a)  of  the  Definitions  final  rule 
preamble.  58  VR  64679,  December  9, 
1993).  EPA  indicated  that  the  nature  of 
the  method  of  payment  used  by  a  fleet 
operator  for  fuel  purchases  might  be 
useful  for  determining  whether  the 
fueling  arrangement  constituted  "central 
fueling."  In  its  description,  EPA  staled 
that  "retail  CTedit  cards"  would  not 
represent  central  fueling  arrangements 
while  "commercial  fleet  credit  cards" 
would  represent  such  arrangements. 

Since  the  time  of  the  final  rule,  parties 
representing  fieet  leasing  companies 
and  independent  fuel  marketers 
informed  the  Agency  that  the  emerging 
business  in  broad  national  fieet  fueling 
cards  requires  further  clarification  of 
this  is.sue.  These  parties  have  indicated 
that  the  use  of  such  cards,  which 
generally  include  a  wide  network  of  fuel 
providers  nationwide  and  an 
administrative  system  for  monitoring 
fuel  purchases,  do  not  necessarily 
indicate  that  fueling  is  occurring  at  a 
central  facility  or  set  of  facilities. 
Similarly,  the  use  of  retail  credit  cards 
does  not  prove  that  fueling  is  not 
occurring  in  a  centralized  way.  EPA 
believes  there  is  value  in  these 
observations,  and  the  Agency  will  no 
longer  recommend  that  states  look  to  the 
payment  method  as  a  key  indicator  of 
the  presence  or  absence  of  central 
fueling.  Instead.  EPA  recommends  that 
states  look  at  the  actual  refueling 
patterns  used  by  fieet  operators.  When 
an  individual  fieet's  fueling  is  limited  to 
a  single  location  or  a  prescribed  and 
identified  set  of  locations  within  the 
operational  range  of  the  vehicles.  EPA 
believes  this  situation  represents  central 


fueling,  regardless  of  the  method  of 
payment  for  the  fuel.  As  the 
implementation  of  state  fieet  programs 
evolves.  EPA  may  consider  further 
clarification  of  this  issue,  by  rule  or  by 
guidance. 

b.  Clarification  of  the  determination 
of  whether  a  fleet  is  "capable  of  being 
centrally  fueled".  In  the  preamble  of  the 
Definitions  final  rulemaking,  EPA 
described  a  preferred  technique  for 
determining  fieets  capability  of  being 
centrally  fueled,  based  on  the  number  of 
miles  from  trips  that  could  be  centrally 
fueled.  Because  of  an  editorial  oversight, 
portions  of  section  III(4)(a)(i)  and  (4)(c) 
of  the  Definitions  final  rule  preamble 
may  be  misleading  (58  FR  64679, 
December  9,  1993).  EPA  wishes  to 
clarify  that  the  number  of  miles  from 
trips  that  could  be  centrally  fueled 
should  be  tabulated  only  from  those 
trips  that  do  not  require  the  fieet  vehicle 
to  travel  outside  of  its  operational  range 
(i.e.,  the  distance  a  vehicle  is  able  to 
travel  on  a  round  trip  with  a  single 
refueling).  This  clarification  makes  the 
method  of  calculation  consistent  with 
the  stated  intent  of  the  overall 
determination  procedure. 

c.  Correction  to  reference  in  the 
definition  of  "owned  or  operated, 
leased,  or  otherwise  controlled  by  such 
person".  The  definition  of  "owned  or 
operated,  leased,  or  otherwise 
controlled  by  such  person"  in  §  88.302- 
94  of  the  Definitions  final  rule 
regulations  may  be  misleading  (58  FR 
64679,  December  9,  1993).  Paragraph  (2) 
within  this  definition  refers  to  the 
definition  of  "control"  as  being  in 
paragraph  (c)  of  §  88.302-94;  however, 
the  definition  of  "control  '  is  not 
designated  as  paragraph  (c).  Thus.  EPA 
wishes  to  clarify  that  in  the  definition 
of  "owned  or  operated,  leased,  or 
otherwise  controlled  by  such  person"  it 
intended  to  refer  to  the  definition  of 
"control"  in  §88.302-94. 

d.  Correction  to  the  instructions  for 
the  promulgation  of  §88.303-94  of  the 
regulations,  entitled  "Programmatic 
requirements  for  clean- fuel  fleet 
vehicles".  Because  of  an  editorial  error, 
the  definition  of  "multi-state 
nonattainment  areas"  (§  88.308-94)  in 
the  Definitions  final  rule  regulation  (58 
FR  64679.  December  9.  1993)  was 
described  as  an  amendment  to  a 
previously  promulgated  section  instead 
of  a  new  definition  to  be  promulgated  in 
a  new  section  of  part  88.  Thus.  EPA 
wishes  to  clarify  that  it  intended  to  add 
a  new  §  88.308-94  to  40  CFR  part  88. 
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2.  Harmonization  of  ILEV  Exhaust 
Standards  and  Test  Procedures  With  the 
CFV  Provisions 

In  EPA's  final  rule  on  "Clean  Fuel 
Fleet  Credit  Programs,  Transportation 
Control  Measure  Exemptions,  and 
Related  Provisions"  (58  FR  11888. 
March  1.  1993).  Inherently  Low- 
Emission  Vehicle  (ILEV)  emission 
standards  and  test  procedures  were 
established.  The  exhaust  emission 
standards  were  published  in  tables  C93- 
6,  C93-6.1,  and  C93-6.2. 

With  the  finalizing  of  exhaust 
emission  standards  and  test  procedures 
in  today's  rule,  the  earlier  treatment  of 
ILEV  standards  and  test  procedures  for 
exhaust  emissions  are  now  obsolete. 
Technical  revisions  of  the  ILEV 
regulations  are  included  in  today's  rule. 
These  chaiiges  have  the  effect  of 
focusing  ILEV  exhaust  requirements  on 
those  of  other  CFVs,  while  the  special 
ILEV  evaporative  emissions  standard 
and  test  procedure  remains  unchanged. 

E.  Display  of  OMB  Control  Numbers 

EPA  is  also  amending  the  table  of 
currently  approved  information 
collection  request  (ICR)  control  numbers 
issued  by  OMB  for  various  regulations. 
This  amendment  updates  the  table  to 
accurately  display  those  information 
requirements  contained  in  this  final  rule 
which  have  already  been  approved.  This 
display  of  the  OMB  control  number  and 
the  subsequent  codification  in  the  Code 
of  Federal  Regulations  satisfies  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
and  OMB's  implementing  regulations  at 
5  CFR  1320. 

The  ICR  was  previously  subject  to 
public  noiice  and  comment  prior  to 
OMB  approval.  As  a  resuU,  EPA  finds 
that  there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C  553(b)(B))  to 
amend  this  table  without  prior  notice 
and  comment.  Due  to  the  technical 
nature  of  the  table,  further  notice  and 
comment  would  be  necessary.  For  the 
same  reasons,  EPA  finds  that  there  is 
good  cause  under  5  U.S.C.  553(d)(3). 

F.  Regulatory  Impacts 

The  economic  and  environmental 
impacts  of  this  rulemaking  are  only 
from  the  provisions  pertaining  to  the 
Clean  Fuel  Fleet  Program  since  the 
impacts  of  the  California  Pilot  Program 
will  most  likely  be  superseded  by  the 
projected  effect  of  the  CARB  LEV 
program  and  other  federal  requirements 
and  should  not  create  additional 
economic  or  environmental  impact.  EPA 
has  prepared  a  Regulatory  Impact 
Analysis  IRIA)  that  evaluates  the 


program  costs,  potential  program 
benefits,  and  cost  effectiveness  of  the 
Clean  Fuel  Fleet  Program.  As  described 
in  the  proposal,  included  here  is  a 
summary  of  the  results  of  those 
analyses.  The  program  costs  and 
potential  benefits  related  to  light-duty 
vehicles  and  trucks  are  evaluated 
separately  from  those  of  heavy-duty 
vehicles  (above  8,500  lbs  GVWR) 
because  the  CFV  standards  and  the 
technology  used  to  meet  them  are  very 
different  for  the  light-duty  and  heavy- 
duty  classes. 

1.  Program  Costs 

a.  Light-duty  vehicles  and  light-duty 
trucks.  As  described  in  the  proposal,  to 
estimate  the  potential  costs  of  clean-fuel 
LDVs  and  LDTs.  EPA  has  developed  two 
scenarios  representing  different 
assumptions  about  the  future  use  of 
nonconventional  fuels.  Scenario  I 
assumes  no  major  changes  from 
conditions  that  exist  today.  Scenario  II 
assumes  the  emergence  of  some  driving 
force  that  would  encourage  or  require 
OEMs  to  offer  more  non-petroleum  fuel/ 
vehicle  combinations. 

Using  the  above  scenarios,  the 
incremental  acquisition  and  operating 
costs,  coupled  with  estimates  of  the 
number  of  CFVs  operating,  can  be  used 
to  estimate  an  overall  cost  of  the  fleet 
program  for  LDVs  and  LDTs.  The 
incremental  acquisition  cost  is  the 
amount  a  fieet  owner  must  pay  for  a 
CFV  above  the  cost  of  a  comparable 
conventional  vehicle,  and  different 
incremental  costs  are  associated  with 
each  vehicle/ fuel  type.  As  in  the 
proposal,  EPA  estimates  an  incremental 
acquisition  cost  of  $170  for  vehicles 
fueled  with  reformulated  gasoline,  $300 
for  alcohol-fueled  vehicles.  $2,000  for 
gaseous-fueled  vehicles,  and  $3,300  for 
electric  vehicles. 

Another  fleet  program  cost  is  incurred 
in  the  operation  of  clean-fuel  vehicles. 
Estimated  operating  costs,  for  all  of  the 
vehicle/ fuel  combinations,  are  based 
solely  on  fuel  costs,  since  no  additional 
maintenance  is  expected  for  CFVs  above 
their  conventional  counterparts.  As  in 
the  proposal,  compared  to  conventional 
gasoline  equivalent  cost  of  $1.31  in  the 
year  2000.  the  projected  gasoline 
equivalents  for  the  same  year  are  as 
follows:  $1.36  for  reformulated  gasoline. 
$1.12  for  alcohol  fuels,  $1.09  for  CNG, 
$0.62  for  LPG,  and  $1.12  for  electricity. 
Thus,  all  fuels  except  for  reformulated 
gasoline  represent  a  cost  savings  when 
compared  to  the  estimated  price  of 
conventional  gasoline  in  the  year  2000. 

The  incremental  costs  for  new  CFV 
acquisitions  and  their  operation  were 
summed  for  each  future  year  between 
1998  and  2010  to  yield  an  estimated 


total  annual  cost  of  the  fleet  program  for 
LDVs  and  LDTs.  The  present  value  costs 
under  Scenario  I  for  the  years  1998 
through  2010  is  almost  $709  million  in 
1998  dollars.  Under  Scenario  II,  the 
present  value  of  the  potential  costs  in 
years  1998  through  2010  is  estimated  at 
$673  million  in  1998  dollars.  (In 
contrast  to  the  proposal,  the  discount 
rate  used  in  this  analysis  is  7  percent 
instead  of  10  percent  as  recommended 
by  EPA's  Office  of  Policy,  Planning,  and 
Evaluation.)**  Projected  annual  costs 
for  each  of  the  years  from  1998  to  2010 
are  presented  in  the  RIA.  This  analysis 
does  not  take  into  account  infrastructure 
costs.  EPA  has  examined  the  sensitivity 
of  the  projected  incremental  acquisition 
and  operating  costs  results  in  the  RIA  to 
other  reasonable  estimates  of  future 
acquisition  and  operating  costs  and 
concluded  that  the  impact  on  the  cost 
effectiveness  is  not  major. 

b.  Heavy-duty  vhicles.  As  described  in 
the  draft  RLA  for  the  proposal, 
incremental  acquisition  costs  were 
estimated  for  conventional  gasoline  and 
diesel  HDVs  expected  to  be  capable  of 
meeting  CFV  standards  through  the  use 
of  technological  changes  rather  than  the 
use  of  clean  fuels  themselves.  However, 
possible  manufacturing  process  changes 
or  slightly  higher  component  costs  may 
be  incurred  when  adapting  these 
technologies  to  HDEs.  The  analysis 
projects  that  these  changes  could 
increase  the  variable  production  cost  of 
heavy-duty  gasoline  engines  by  $50.00 
and  heavy-duty  diesel  engines  by  about 
$100.00.  Factoring  in  a  29  percent 
overhead  and  profit  mark-up  would 
bring  the  estimated  increase  in 
manufactiiring  costs  to  $65  and  $129  per 
engine  for  gasoline  and  diesel  engines 
respectively.  In  addition  to  this 
increased  manufacturing/component 
cost  per  engine,  consumers  will  also 
have  to  pay  for  the  amortized  cost  of 
research  and  development  and  engine 
certification,  as  well  as  retail  price 
mark-up.  Manufacturers  are  expected  to 
recover  the  development  costs  over  the 
first  five  years  of  engine  sales.  Thus, 
using  a  more  conservative  range  of 
projected  costs  than  in  the  proposal,  the 
total  incremental  acquisition  cost  is 
estimated  at  $246  more  per  gasoline 
engine  and  $477  more  per  diesel  engine 
for  the  first  five  years  of  the  program  as 
compared  with  engines  used  in 
conventional  heavy-duty  vehicles. 
During  the  remaining  years  of  the 
program,  the  total  incremental 


*'  EPA  Office  of  Policy,  Planning  and  Evaluation. 
•■QMB  Presentation  and  Discussion  on  f)MB 
Circular  A-94  Regarding  Discount  Rates  and 
Benefit-Cost  Analysis."  Memorandum  from  Brett 
Snyder  to  Addressees.  March  23. 1993. 
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aujuisiliun  cost  is  estiiuated  at  S 1  ■  t\ 
more  per  gasoline  enj^ine  and  $338  more 
per  diesel  engine. 

Gasoline-  and  diusei-fuel  HOVs 
meeting  CFV  standards  are  not  expected 
to  hove  added  fuel  or  maintenance  costs 
compared  to  conventional  HDVs. 
However.  EPA  expecis  that 
approximately  10  percent  of  all  fleet 
HDVs  will  need  to  be  operated  on 
reformulated  gasoline  in  an  area  where 
reformulated  gasoline  is  not  routinely 
supplied.  Thus,  as  in  the  proposal,  an 
incremental  hiel  cost  of  five  cents  per 
gallon  is  applied  to  approximately  10 
percent  of  all  fleet  HUVs. 

The  incremental  costs  for  new  CFV 
acquisitions  and  operations  were 
summed  for  each  year  from  1998  to 
2010  to  yield  an  estimated  total  annual 
cost  of  the  fleet  program  for  HDVs.  As 
described  in  the  proposal,  three 
scenarios  were  developed  hased  on 
differing  assumptions  about  vehicle  mix 
and  about  costs  of  alternative- fuel 
vehicles  compared  to  conventional 
HDVs.  The  first  scenario.  Si:enario  A. 
assumes  conventionai-tuel  vehicles  will 
be  purchased  for  the  fleet  program, 
while  the  second.  Scenario  B.  assumes 
20  pen;enl  of  CP'Vs  will  be 
nonconventional-fuel  vehicles.  The 
third  scenario.  Scenario  C.  assumes  30 
pen:fint  of  CFVs  ore  nonconventional- 
fuel  vehicles.  Thus,  for  the  first  twelve 
vears  of  the  program  1998  present  value 
cost  is  estimated  to  he  $67  million  for 
Scenario  A,  $99  million  for  St:enario  B, 
and  $30  million  for  Scenario  C  (using  a 
discount  rate  of  7  percent).*^ 

2.  Program  Benefits 

As  with  the  draft  RIA  for  the  proposal, 
the  final  RIA  presents  an  analysis  of  the 
expecled  emission  benefits  of  the  Clean 
Fuel  Fleet  Program.  These  benefits  were 
e.stimated  by  comparing  the  total 
emissions  from  covered  fleet  vehicles  to 
the  emissions  which  the  same  number 
of  c:onventional  vehicles  would  produce 
in  the  absence  of  a  fleet  program.  As  in 
the  economic  analysis,  the  emission 
fwnefits  of  l.DVs  and  LDTs  were  studied 
separately  from  HDVs.  and  the  results  of 
both  are  summarized  below.  The  some 
sc:enarios  used  in  the  economic  analysis 
(i.e..  assuming  different  degrees  of 
participation  by  non-petroleum  fueled 
vehicles)  were  used  in  the  benefits 
analysis.  Along  with  vapor  emission 
reductions,  reductions  in  NMOCi,  NO\. 
and  CO  combustion  emissions  from 
LDVs  and  LDTs.  and  reductions  in 
NMHC.  NOx.  and  CO  combustion 
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emissions  from  HDVs.  are  discussed 
below. 

a.  IJght-duly  vehicles  and  light-duty 
trucks.  To  estimate  the  environmental 
benefits  of  the  fleet  program,  emission 
inventories  were  generated  for  two 
cases.  In  the  base  case,  the  number  of 
covered  fleet  LDVs  and  LDTs  estimated 
to  be  operating  in  each  year  were  all 
assumed  to  be  conventional  vehicles. 
The  Iwse  case  emission  inventories  were 
calculated  by  computing  lifetime 
emission  factors  for  conventional  (Tier 
1)  vehicles  using  the  MOBIl-E5a 
emission  factor  model  (instead  of  the 
specialized  analysis  using  vehicle 
standards  d>*veloped  for  the  proposal). 
Similarly,  emission  inventories  for  the 
covered  fleet  vehicles  were  calculated 
using  lifetime  emission  factors  for  LEVs 
from  MOBlLESa.  The  difference 
l)etvveen  the  two  inventories  yields  the 
emission  benifit  of  the  program  in  terms 
of  NMOG  and  NOx  reduciions.  The  final 
analyis  results  in  1998  present  value 
l)enefits  of  the  light-duty  NMOG  and 
NOx  reductions  realized  for  the  years 
1998  through  2010  (using  a  discount 
rate  of  7  percent)  are  approximately 
1 1 .720  tons  and  12.1 19  tons, 
respectively. 

As  in  the  proposal,  since  LEVs  will 
not  generally  arJiieve  CO  emission 
reductions,  potential  CO  inventories 
were  determined  using  the  number  of 
light-duty  ULEVs  and  ZEVs.  The  1998 
pnjsent  value  benefit  of  the  annual  CO 
reductions  is  projected  to  range  between 
93.694  tons  and  120.885  tons. 

In  addition  to  combustion  emission 
benefits,  the  fleet  program  will  also 
realize  benefits  from  vapor  emission 
reductions  resulting  from  use  of  CNG. 
IPC.  and  electric  vehicles.  Some  of  - 
these  benefits  will  be  achieved  by 
inherently  low-emission  vehicles 
(ILEVS);  however,  a  calculation  of  the 
amount  of  vapor  reduction  attributable 
to  ILEVs  was  not  attempted  bet;ause  the 
purchase  of  these  vehicles  is  voluntan*- 
and  their  numbers  are  very  uncertain. 

As  in  the  proposal,  vapor  emission 
l»enefits  of  the  fleet  program  were 
determined  by  multiplying  the  number 
of  in-use  CFVs  projected  to  be  operating 
on  CNG,  LPG.  and  electricity,  by  the 
average  annual  vehicle  miles  traveled 
for  each  class,  and  by  the  projected 
vapor  emission  reduciion  (grams/mile/ 
vehicle)  expected  for  each  vehicle  class. 
These  vapor  emission  reductions  were 
based  on  MOBlLESa  evaporative 
emission  factors  in  today's  rule  instead 
of  MOBII  JilS.O  evaporative  emission 
factors  as  were  used  in  the  proposal. 
Even  though  the  new  analysis  results  in 
lower  annual  emission  reductions,  the 
vapor  emission  benefits  reported  in 
today's  rule  are  higher  level  than  those 


in  the  prof)osal  due  to  the  use  of  the  7 
percent  discount  rate.  The  1998  present 
value  benefits  of  the  light-duty  vapor 
emission  reduction  realized  from  the 
1998  through  2000  are  approximately 
4.654  tons  under  Scenario  I  and  6,982 
tons  under  Scenario  II. 

Thus,  summing  the  benefits,  the  1998 
present  value  benefits  of  NMOG  and  CO 
emission  reduction  achieved  by  the 
light-duty  portion  of  the  fleet  program 
for  the  years  1998  through  2010  are 
projected  to  range  from  16,400  to  18,700 
tons  and  93.700  to  121.000  tons 
respectively.  The  NOx  emission 
reduction  is  estimated  to  be 
approximately  12,100  tons. 

D.  Hcaxy-duty  vehicles.  As  in  the 
proposal  and  similar  to  the  analysis 
conducted  for  light-duty  fleet  vehicles, 
the  emission  benefits  of  heavy-duty 
clejm-fuel  fleet  vehicles  have  been 
estimated  by  comparing  total  emissions 
from  a  base  case  to  the  emissions  from 
a  scenario  using  clean-fuel  fleet 
vehicles.  (Unlike  LDVs  and  LDTs,  EPA 
has  not  incorporated  clean-fuel  HDVs 
into  MOBlLESa,  and  thus,  HDVs  were 
modelled  in  the  same  way  as  in  the 
proposal.)  The  clean-fuel  fleet  vehicle 
s<.enario  assumes  that  all  covered  fleet 
HDVs  operate  at  the  LEV  emission  level, 
and  is  used  to  generate  emission 
inventories  of  NMHC  and  NOx  CO 
benefits  expected  to  be  realized  at  the 
ULEV  level  are  also  summarized  below 
(heavy-duty  ZEVs  are  not  likely  to  be  a 
viable  option  to  fleet  owners  at  the  time 
'the  fleet  program  begins  and  thus  no  CO 
benefits  are  expected  from  vehicles 
other  than  heavy-duty  ULEVs). 

Annual  emission  inventories  of 
NMHC  and  NOx  were  generated  by 
multiplying  the  number  of  in-u.se  heavy- 
duty  vehicles  by  the  number  of  vehicle 
miles  traveled  and  multiplying  the 
result  by  the  appropriate  difference  in 
emission  factors.  The  1998  present 
value  benefits  of  the  heavy-duty  NMHC 
and  NOx  emission  reduction  realized 
from  the  1998  through  2010  are 
approximately  4,100  tons  and  16,400 
tons,  respe<:tively.  The  emission  benefits 
are  lower  than  the  benefits  reported  in 
the  proposal  because  the  combined 
NMHC+NOx  standard  was  changed 
from  the  proposed  3.5  g/Bhp-hr  to  3.8  g/ 
Bhp-hr  in  today's  final  rule  (See  section 
(n)(A)(2)  above). 

in  determining  CO  benefits,  there  is 
no  reduction  in  the  CO  emission 
standard  for  heavy-duty  vehicles 
meeting  the  minimum  clean-fuel  fleet 
vehicle  (LEV)  requirements,  but  gasoline 
ULEVs  will  achieve  a  benefit.  Those 
vehicles  operating  at  the  ULEV  level, 
will  include  a  50  percent  reduction  in 
CO  emissions  from  their  conventional  or 
LEV  counterparts.  Diesel  heavy-duty 
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vehicles  are  not  expected  to  generate 
incremental  CO  benefits  since  they 
currently  emit  below  the  heavy-duty 
ULEV  standard  for  CO.  The  present 
value  of  the  CO  emission  benefits  are 
projected  to  range  from  15,500  to  27,000 
tons/year.  Using  a  discount  rate  of  7 
percent  in  today's  rule  instead  of  the 
proposed  10  percent  rate,  results  in 
higher  CO  emission  benefits  than  we.'e 
projected  in  the  proposal. 

Vapor  emission  benefits  were 
projected  for  the  replacement  of 
gasoline-fiieled  HDVs  by  gaseous- fueled 
HDVs.  For  the  years  1998  through  2010 
the  program  yields  1998  present  value 
vapor  emission  benefits  of  2,700  to 
4.500  tons.  As  with  LDVs  and  LDTs, 
these  vapor  emission  reductions  were 
based  on  MOBlLESa  evaporative 
emission  factors  in  today's  rule  instead 
of  MOBILES. 0  evaporative  emission 
factors  as  were  used  in  the  proposal, 
and  thus,  the  vapor  emission  reductions 
used  in  today's  rule  for  HDVs  are  at  a 
higher  level  than  those  emission 
reductions  used  in  the  proposal.  (Also, 
using  a  discount  rate  of  7  percent 
instead  of  the  proposed  10  jaercent  rate 
contnibuted  to  the  higher  levels  of 
vapor  emission  reductions.) 

Thus,  summing  the  benefits  together, 
the  1998  present  values  of  NMHC  and 
CO  emission  reduction  achieved  by  the 
heavy-duty  portion  of  the  fleet  program 
for  the  years  1998  through  2010  are 
projected  to  range  from  4,100  to  8,600 
tons  and  to  15,500  to  27,000  tons 
respectively.  The  NOx  emission 
reduction  is  estimated  to  be 
approximately  16,400  tons, 

3.  Cost  Effectiveness 

As  described  in  the  proposal,  for  both 
light-duty  and  heavy-duty  portions  of 
the  fleet  program,  the  overall  cost 
effectiveness  was  determined  by 
dividing  the  total  1998  present  value 
costs  of  the  first  12  years  of  the  program 
by  the  associated  discounted  12-year 
benefits.  The  overall  cost  effectiveness 
for  LDVs  is  estimated  to  range  between 
$4,400  and  $5,800  per  ton  of  all 
pollutants.  The  analysis  suggests  that 
the  fleet  program  will  provide  a  greater 
reduction  in  emissions  per  dollar  spent 
if  more  light-duty  vehicles  operate  on 
alternative  fuels.  The  overall  estimated 
heavy-duty  cost  effectiveness  ranges 
from  $580  per  ton  to  $3,300  per  ton. 

4.  Additional  Program  Impacts 

The  increased  use  of  clean  alternative 
fuels  due  to  the  fleet  program  may  well 
result  in  the  displacement  of  some  of 
the  use  of  conventional  fuels.  As  in  the 
proposal,  EPA  projects  for  the  first 
twelve  years  of  the  Clean  Fuel  Fleet 
Program  3.2  to  6.4  billion  gallons  of 


petroleum-based  fuel  could  be 
conserved.  In  addition  to  the 
conservation  of  petroleum  resources,  the 
fleet  program  may  provide  a  number  of 
non-quajilifiable  impacts,  as  well.  The 
program  will  potentially  furnish 
incentives  for  the  development  of  clean 
fuel  vehicle  technology,  sjlimulate  the 
vehicle  conversion  industry,  support  the 
wider  distribution  of  alternative  fuels 
and  related  infrastructure,  and 
encourage  the  public  to  purchase  and 
use  clean-fuel  vehicles. 

in.  Public  Participation 

As  in  past  rulemaking  actions,  EPA 
strongly  encouraged  full  public 
participation  in  arriving  at  final 
decisions.  On  July  15,  1993  a  public 
hearing  was  held  for  any  person  to 
present  testimony  in  response  to  the 
proposal,  and  written  comments  on  this 
proposal  were  accepted  for  a  period  of 
sixty  days  after  the  hearing  (September 
15,  1993).  EPA  has  hilly  considered  all 
of  the  comments  and  has  modified  the 
proposal  to  reflect  many  of  the 
suggestions  received.  EPA's  complete 
assessment  of  the  comments  received 
can  be  found  in  the  summary  and 
analysis  of  comments  document  for  this 
rulemaking,  which  has  been  placed  in 
Docket  No.  A-92-30  and  A-92-69. 

rv.  Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  bv  sections  241, 
242.  243,  244,  245,  246.  247(a),  247(b), 
249.  and  301(a)  of  the  CAA. 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12866  [58 
Federal  Register  51,735  (October  4, 
1993)1,  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plarmed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  f)oIicy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rulemaking,  covering  emission 
standards  for  clean-fuel  vehicles  and 
engines,  CFV  conversion  requirements, 
and  the  CaUfomia  Pilot  Program,  is 
considered  an  'economically  significant 
regulatory  action"  under  this  definition, 
since  the  Clean  Fuel  Fleet  Program  and 
California  Pilot  Program  together  will 
cost  more  than  $100  miUion  annually  in 
at  least  some  years  of  its 
implementation.  In  addition,  this  rule  is 
significant  in  that  it  represents  the  first 
motor  vehicle  emission  control  program 
which  focus  exclusively  on  fleets, 
raising  a  range  of  unprecedented  issues. 
Finally,  the  rule  is  significant  in  that  it 
parallels  in  many  ways  the  alternative 
fuel  fleet  program  required  in  the 
Energy  Polic>'  Act,  which  the 
Department  of  Energy  is  implementing; 
the  areas  of  overlap  between  the  two 
programs  add  to  the  significance  of  the 
rule.  For  these  reasons,  an  RIA  has  been 
prepared,  and  is  available  in  the  docket 
for  this  rulemaking. 

This  final  rulemaking  was  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12866.  Any  wTiften 
comments  fi-om  OMB  and  any  EPA 
response  to  OMB  comments  are  in  the 
public  docket  for  this  rulemaking. 

VI.  Compliance  With  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  federal  agencies  to 
examine  the  effects  of  federal 
regulations  and  to  identif\-  significant 
adverse  impacts  on  a  substantial 
number  of  small  entities.  Because  the 
RFA  does  not  provide  concrete 
definitions  of  "small  entity", 
"significant  impact",  or  "substantial 
number",  EPA  has  established 
guidehnes  setting  the  standards  to  be 
used  in  evaluating  impacts  on  small 
businesses.**  Section  604  of  the 
Regulatory  Flexibility  Act  requires  EPA 
to  prepare  a  Regulatory  Flexibility 
Analysis  when  the  Agency  determines 
that  there  is  a  significant  adverse  impact 
on  a  substantial  number  of  small 
entities. 

Concerns  regarding  the  potential 
impact  of  this  regulation  on  small 
businesses  are  related  to  vehicle 
conversions.  There  could  be  a 


•'U  S.  Environmental  Protection  .Agency 
Memorandum  to  Assistant  Admlnistiators. 
"Compliance  With  ibe  ReguUior>-  Flexibility  Act* '. 
EPA  Office  of  Policy.  Planning,  and  Evaluation. 
19&4.  In  addition.  U.S.  Environmental  Protection 
Agency.  Memorandum  to  Assistant  Administrators. 
"Agency's  Revised  Guidelines  for  Implementing  the 
Regulatory  Flexibility  Act".  EPA  OfTice  of  Policv. 
Planning,  and  Evaluation.  1992. 
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they  were  distant  from  inspection  and 
maintenance  testing  facilities.  Difficulty 
in  using  such  test  facilities  to  comply 
with  the  post-installation  emission  test 
requirement  could  represent  a 
significant  economic  burden  to  small 
manufacturers  if  they  were  compelled  to 
rely  solely  on  the  alternative  two-step 
idle  post-installation  test.  (See  section 
II  B.2.C.  for  a  discussion  of  the  post- 
installation  testing  requirements). 
However.  EPA  has  no  information  to 
indicate  that  converters  which  may  face 
such  a  situation  currently  exist  or  will 
exist  in  the  future.  Generally.  EPA 
expects  that  such  a  situation  would  not 
occur  or  would  occur  very  infrequently 
since  there  are  significant  economic  and 
logistical  advantages  associated  with 
locating  a  vehicle  conversion  facility 
within  or  close  to  an  urban  area.  In  any 
event,  the  rule  provides  for  converters  of 
300  or  fewer  vehicles  per  year  to  request 
an  exemption  from  the  post-installation 
test  if  a  severe  economic  hardship  can 
be  demonstrated. 

EPA  has  evaluated  the  effects  of  this 
regulation  and  the  Administrator  of  EPA 
certifies  that  there  will  not  be  an 
adverse  impact  on  a  substantial  number 
of  small  entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  was  not  conducted 

VII.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  pertaining  to 
the  California  Pilot  Program  and  the 
post-installation  test  for  converted 
vehicles  have  been  submitted  to  OMB 
for  approval  under  the  Paperwork 
[{eduction  Act.  44  U.S.C.  3501  et  seq 
An  Information  Request  document  has 
been  prepared  by  EPA  (ICR  No.  1694) 
and  a  copy  may  be  obtained  from  Sandy 
Farmer,  information  Policy  Branch. 
EPA/OPPE/ORME.  401  M  Street  SW. 
Washington.  OC  20460  (Mail  Code  2136) 
or  by  calling  (202)  260-2740  These 
requirements  are  not  effe<;tive  until 
OMB  approves  them  and  a  technical 
ameiidinfiit  to  that  effect  is  published  in 
the  Federal  Register. 

This  collection  of  information  has  an 
•estimated  reporting  burden  averaging 
1.4  hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
67  hours  per  respondent.  However,  the 
hours  spent  annually  on  information 
collection  activities  by  a  given 
manufacturer  depends  upon 
manufacturer-specific  variables,  such  as 
the  number  of  engine  families, 
production  changes,  emissions  defects, 
imd  so  on.  This  estimate  includes  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  ne«Kl«tl.  and 


completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  Policy  Branch;  EPA/ 
OPPE/ORME;  401  M  Street  SW.  (Mail 
Code  2136):  Washington.  IX!  20460;  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington. 
DC  20503.  marked  "Attention:  EPA 
Desk  Officer". 

All  other  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
ajid  Budget  under  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
and  have  been  assigned  control  number 
2060-0104 

VIII.  Consultation  With  DOE  and  DOT 

As  per  section  250(d)  of  the  Clean  Air 
Act.  this  rulemaking  has  coordinated 
with  the  Department  of  Energy  and  the 
Department  of  Transportation.  Also, 
pursuant  to  section  247(e)  of  the  Act 
that  states  ••  •   •   •  The  Secretar>'  of 
Transportation  shall,  if  necessary, 
promulgate  rules  under  applicable 
motor  vehicle  laws  regarding  the  safety 
of  vehicles  converted  from  existing  and 
new  vehicles  to  clean-fuel  vehicles." 
this  rulemaking  has  been  coordinated 
with  the  Department  of  Transportation 
regarding  the  safety  of  vehicles 
converted  to  CFVs.  Interagency  review- 
documents  are  contained  in  section  II- 
F  and  FV-H  of  this  rulemaking's  docket 

IX.  (udicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  EPA  hereby  finds  that  these 
regulations  are  of  national  applicability. 
Accordingly,  judicial  review  of  this 
action  is  available  only  by  filing  a 
petition  for  review  of  the  United  States 
Court  of  Appeals  for  the  District  Of 
Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act.  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  the  judicial 
proceedings  brought  by  EPA  to  enforce 
these  requirements. 

List  of  Subiects 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  86 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Incorporation  by  reference.  Labeling. 
Motor  vehicle  pollution.  Reporting  and 
rrcordkeeping  requirements. 


40  CFR  Part  88 

Environmental  protection. 
Incorporation  by  reference.  Motor 
vehicle  pollution.  Reporting  and 
Recordkeeping  requirements. 

Dated:  June  14. 1994 
Carol  M.  Browner. 

Administrator 

For  reasons  set  forth  in  the  preamble, 
parts  9.  86  and  88  of  title  40  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  &— [AMENDED] 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  ct.  seq..  136-136v; 
15  U.S.C.  2001.  2003.  2005.  2006.  2601-2671; 
21  use  331).  346a.  348:  31  US  C.  9701;  33 
U.S.C.  1251  et.  seq..  1311.  1313d,  1314. 1321. 
1326.  1330,  1334.  1345(d)  and  (e).  1361:  E.O. 
11735.  38  PR  21243.  3  CFR.  1971-1975 
Comp.  p  973:  42  U.S.C.  241.  242b,  243,  246. 
300f.  300g.  300g-l.  300g-2.  300g-3,  300}?-^. 
300g-5,  300g-6,  300J-1,  300i-2,  SOOj-S.  300j- 
4.  3001-9.  1857  et.  seq..  6901-6992k.  7401- 
7671q.  7542.  9601-9657.  11023.  11048. 

2.  Section  9.1  is  amended  in  the  table 
by  adding  in  numerical  order  new 
entries  under  the  center  heading 
"Control  of  Air  Pollution  from  New  and 
In-Use  Motor  Vehicles  and  New  and  In- 
Use  Motor  Vehicle  Engines: 
Certification  and  Test  Procedures"  and 
by  adding  a  new  center  heading.  "Clean- 
Fuel  Vehicles",  and  new  entries  under 

it  to  read  as  follows: 

§9.1     OMB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  cita- 
tions 


OMB  control  No 


Control  of  Air  Pollution  from  New  and  In- 
Use  Motor  Vehicles  and  New  and  In-L'se 
Motor  Vehicle  Engines:  Certirication  and 
Test  Procedures 


^86  111-94 


§86.1311-94 


2060-0104 


206(M)104 


Qean-Fuel  Vehicles 

S  88  104-94  (a).       2060-01{M 

(c),  (e).  (n. 
(K).  (h).  (i).  (i). 
(k) 
§88  105-94  2060-0104 

§  88  305-94  2060-0104 

§88.306-94(al.       2060-0104 
(b)  introduc- 
tory text 


Federal  Register  /  Vol.  59.  No.  189  /  Friday.  September  30.  1994  /  Rules  and  Regulations     50073 


PART8&— C0P4TR0L  OF  AIR 
POLLUTJON  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTir:CAT!ON  AND  TEST 
PROCEDURES 

3.  T!ie  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202.  203,  205,  206,  207, 
208.  215,  216.  217  and  301(a),  Clean  Air  Act 
as  amended  (42  U.S.C.  7521,  7522,  7524, 
7525,  7541,  7542,  7549,  7550,  7552,  and 
7601(d)). 

3a.  Section  86.1  is  amended  by  adding 
a  new  entry  to  the  end  of  the  table  in 
pHTagraph  (b)(2)  to  read  as  follows: 

§  8«.  1     Ret  erenc  e  materials. 


(b)' 
(2)- 


Document  No.  and 
name 


40  CFR  pan  86 
reference 


SAE  Recommertded 
Practice  Ji  151,  De- 
cember 1991,  Meth- 
ane Measurement 
Using  Gas  Chroma- 
tography, 1994  SAE 
Handtiook— SAE 
Intemaliorial  Coopera- 
tive Engineering  Pro- 
gram, Volume  1;  Ma- 
tenate.  Fuels.  Emis- 
sions, arxJ  Noise; 
Section  13  and  page 
170(13.170). 


86  111-94, 
86.1311-94. 


4.  Section  86.085-37  of  subpart  A  is 
amended  by  revising  paragraph  (b)(1) 
introductory  text  to  read  as  follows: 

§  86.085-37    Production  vehicles  and 
engines. 

•         •         •         *         • 

(b)(1)  Any  inanufactunir  of  light-duty 
vehicles  or  light-duty  trucks  obtaining 
certification  under  this  part  shall  notify 
the  Administrator,  on  a  yearly  basis,  of 
the  number  of  vehicles  domestically 
produced  for  sale  in  the  United  States 
and  the  number  of  vehicles  produced 
and  imported  for  sale  in  the  United 
States  during  the  preceding  year.  Such 
information  shall  also  include  the 
number  of  vehicles  produced  for  sale 
pursuant  to  40  CFR  88.204-94(b).  A 
manufacturer  may  elect  to  provide  this 
information  every  60  days  instead  of 
yearly  by  combining  it  with  the 
notification  required  under  §  86.079-36. 
The  notification  must  be  submitted  30 
days  after  the  close  of  the  reporting 
period.  The  vehicle  production 


information  required  shall  be  submitted 
as  follows: 

*  *         >         •         « 

5.  Section  86.094-15  of  subpart  A  is 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

§  86  094-15    NOy  and  particulate 
averaging,  trading,  and  tanking  lor  heavy- 
dur/  engines. 

(a)(1)  Heavy-duty  engines  ehgible  for 
NOx  and  particulate  averaging,  trading 
and  banking  programs  are  described  in 
the  applicable  emission  standards 
sections  in  this  subpart.  All  heavy-duty 
engine  famiUes  which  include  anv 
engines  labeled  for  use  in  clean-fuel 
vehicles  as  specified  in  40  CFR  part  88 
are  not  eligible  for  these  programs. 
Participation  in  these  programs  is 
voluntary. 

•  •         •         «         • 

6.  Section  86.094-24  of  subpart  A  is 
amended  by  adding  a  new  paragraph 
(a)(3)(iii)  and  revising  paragraph  (a)(4) 
introductorx'  text  to  read  as  follows: 

§  86.094-24    Test  vehicles  and  engines. 
(a)'   *    * 
(3)*    *    * 

(iii)  Engines  identical  in  all  of  the 
respects  listed  in  paragraphs  (a)(2)  and 
(a)(3)(i)  of  this  section  may  be  furtiier 
divided  into  different  engine  families  if 
some  of  the  engines  are  expected  to  be 
sold  as  clean-fuel  vehicles  under  40  CFR 
Part  88.  and  if  the  manufacturer  chooses 
to  certify  the  engines  to  both  the  clean- 
fuel  vehicle  standards  of  40  CFR  part  88 
and  the  general  standards  of  this  part 
86.  One  engine  family  shall  include 
engines  that  are  intended  for  general 
use.  For  this  engine  family,  only  the 
provisions  of  this  part  86  shall  apply. 
The  second  engine  family  shall  include 
all  engines  that  are  intended  to  be  used 
in  desn-fuel  vehicles.  For  this  engine 
family,  the  provisions  of  both  this  part 
86  and  40  CFR  Part  88  shall  apply.  The 
manufacturer  rftay  submit  one  sei  of 
data  to  certify  both  engine  families. 

(4)  Where  engines  are  of  a  type  which 
cannot  be  divided  into  engine  families 
based  upon  the  criteria  listed  in 
paragraphs  (a)(2)  and  (a)(3)  of  this 
section,  the  Administrator  will  establish 
families  for  those  engines  based  upon 
those  features  most  related  to  their 
emission  characteristics.  Engines  that 
are  eligible  to  be  included  in  the  same 
engine  family  based  on  the  criteria  in 
paragraphs  (a)(2)  and  (a)(3)(i)  of  this 
section  may  be  further  divided  into 
different  engine  famihes  if  the 
manufacturer  determines  that  they  may 
be  expected  to  have  different  emission 
characteristics,  or  if  the  manufacturer 
chooses  to  certify  the  engines  to  both 


the  clean-fuel  vehicle  standards  of  40 
CFR  Part  88  and  the  general  standards 
of  this  part  86  as  described  in  paragraph 
(a)(3)(iii)  of  this  section.  The 
determination  of  the  emission 
characteristics  wii  be  based  upon  a 
consideration  of  the  following  features 
of  each  engine: 
»         •         »         •         • 

7.  .Section  86  111-94  of  subpart  B  is 
amended  by  adding  a  new  paragraph 
(b)(3)(vii)  to  read  as  follows: 


§86.111-94 
system. 


Exhaust  gas  ana^icat 


(b)'    •   • 

(3)'    •   • 

(vii)  losing  a  methane  anal}  zer 
consisting  of  a  gas  chromatograph 
combined  with  a  FID,  the  measurement 
of  methane  shall  be  done  in  accordance 
with  the  Society  of  Automotive 
Engineers.  Ina  (SAE)  Recommended 
Practice  JllSl,  "Methane  Measurement 
Using  Gas  Chromatography,"  December 
1991,  1994  SAE  Handbook— SAE 
International  Cooperative  Engineering 
Program,  Volume  1:  Materials,  Fuels," 
Emissions,  and  Noise;  Section  13  and 
page  170  (13.170),  which  is 
incorporated  by  reference. 

(A)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51. 

(B)  Copies  mav  be  inspected  at  US. 
EPA,  OAR,  401  M  Street.  SW., 
Washington,  DC  20460,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700, 
Washington,  DC.  Copies  of  this  material 
may  be  obtained  from  Societv  of 
Automotive  Engineers  International.  400 
Commonwealth  Drive.  VVarrendale.  PA 
15096-001. 


8.  Section  86.1311-94  of  subpart  N  is 
amended  by  adding  a  new  paragraph 
(b)(2)(iii)  preceding  figure  N94-1  to  read 
as  follows: 

§86.1311-94    Exhaust  gas  arratyticai 
system;  CVS  ktag  sample. 

*         *         •         «         • 

Oj)'   •  * 
(2).    .    . 

(iii)  Using  a  methane  analyzer 
consisting  of  a  gas  chromatograph 
combined  with  a  FID.  the  measurement 
of  methane  shall  be  done  in  accordance 
with  SAE  Recommended  Practice  JllSl. 
"Methane  Measurement  Using  Gas 
Chromatography".  (Incorporated  by 
reference  pursuant  to  §  86.1(b)(2)). 
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PART  M    CLEAN  f^UtL  VEHICLES 

9.  The  authority  citation  for  part  88 
continues  to  read  as  follows: 

Authority:  42  U  SC.  7410.  7418.  7581. 
7582.  7583.  7584.  7586.  7588,  7589.  and 
7601(a). 

10  Sections  88  101-94  and  88  102-94 
m  subpart  A  are  redesignated  as 
§§88  102-94  and  88.103-94, 
respectively,  and  a  new  §88.101-94  is 
added  to  read  as  follows: 

§88.101-94    0«n«rai  applicability. 

The  clean-fuel  vehicle  standards  and 
provisions  of  this  subpart  are  applicable 
to  vehicles  used  in  subpart  B  of  this  part 
(the  Clean  Fuel  Fleet  Program)  and 
subpart  C  of  this  part  (the  California 
Pilot  Test  Program). 

1.  Newly  designated  §68.102-94  of 
subpart  A  is  amended  by  revising  the 
the  introductory  text  and  adding  the 
following  definitions  in  alphabetical 
order  to  read  as  follows: 

§88.102-»4     DotlnltJons. 

Any  tonns  definetl  in  40  CFR  part  86 
and  not  defined  in  this  part  shall  have 
the  meaning  given  them  in  40  CFR  part 
86,  subpart  A. 

Adjusted  Loaded  Vehicle  Weight  Is 
defined  as  the  numerical  average  of  the 
vehicle  curb  weight  and  the  GVWR. 

Dual  Fuel  Vehicle  (or  Engine)  moans 
any  motor  vehicle  (or  motor  vehicle 
engine)  engineered  and  designed  to  be 
operated  on  two  different  fuels,  but  not 
on  a  mixture  of  the  fuels. 

Flexible  Fuel  Vehicle  (or  Engine) 
means  any  motor  vehicle  (or  motor 
vehicle  engine)  engineered  and 
designed  to  be  operated  on  any  mixture 
of  two  or  more  different  fuels. 

•  •         •         *         • 

Non-methane  Hydrocarbon 
Equivalent  means  the  sum  of  the  carbon 
mass  emissions  of  non-oxygenated  non- 
methane  hydrocarbons  plus  the  carbon 
mass  emissions  of  alcohols,  aldehydes, 
or  other  organic  compounds  which  are 
separately  measured  in  accordance  with 
the  applicable  test  procedures  of  40  CFR 
part  86,  expressed  as  gasoline- fueled 
vehicle  non-methane  hydrocarbons.  In 
the  case  of  exhaust  emissions,  the 
hydrogen-to-carbon  ratio  of  the 
equivalent  hydrocarbon  is  1.85:1.  In  the 
case  of  diurnal  and  hot  soak  emissions, 
the  hydrogen-to-carbon  ratios  of  the 
equivalent  hydrocarbons  are  2.33:1  and 
2.2:1  respectively. 

•  •         •         •         • 

12  Newly  designated  §88.103-94  of 
subpart  A  is  amended  by  adding  the 
following  abbreviations  In  alphabetical 
order  to  read  as  follows: 


§88.103-04    Abbreviations. 

ALVW— Adjusted  Loaded  Vehicle  WoiRht 


HC— Hydrocarbon. 

•  •         •         •         • 

HDV— Heavy-Duty  Vehicle. 
LOT— Light-Duty  Truck. 
LDV— Light-Duty  Vehicle. 
NMHC—Non  Methane  Hydrocarbon. 
NMHCE — Non  Methane  Hydrocarbon 
Equivalent. 

*  •         •  •         • 

13.  A  new  §88.104-94  is  added  to 
subpart  A  to  read  as  follows: 

§88.104-94    Clean-fuel  vehicle  tailpipe 
emission  standards  (or  iight-duty  vehicles 
and  light-duty  trucks. 

(d)  A  light-duty  vehicle  or  light-duty 
truck  will  be  considered  as  a  TLEV, 
LEV,  ULEV.  or  ZEV  if  it  meets  the 
apphcable  requirements  of  this  section. 

(b)  Light-duty  vehicles  certified  to  the 
exhaust  emission  standards  for  TLEVs, 
LEVs,  and  ULEVs  in  Tables  A104-1  and 
A104-2  shall  be  considered  as  meeting 
the  requirements  of  this  section  for  that 
particular  vehicle  emission  category  for 
model  years  1994-2000  for  the 
California  Pilot  Program. 

(c)  Light-duty  vehicles  certified  to  the 
exhaust  emission  standards  for  LEVs 
and  LTLEVs  in  Tables  A 104-1  and 
A104-2  shall  be  considered  as  meeting 
the  requirements  of  this  section  for  that 
particular  vehicle  emission  category  for 
model  years  2001  and  later  for  the 
CaUfomia  Pilot  Program,  and  for  model 
years  1998  and  later  for  the  Clean  Fuel 
Fleet  Program. 

(d)  Light  light-duty  trucks  certified  to 
the  exhaust  emission  standards  for  a 
specific  weight  category  for  TLEVs. 
LEVs.  and  ULEVs  in  Tables  A104-3  and 
A104— 4  shall  be  considered  as  meeting 
the  requirements  of  this  section  for  that 
particular  vehicle  emission  category. 
For  model  years  1994-2000  for  the 
California  Pilot  Program. 

(e)  Light  Light-duty  trucks  certified  to 
the  e.xhaust  emission  standards  for  a 
specific  weight  category  for  LEVs  and 
ULEVs  in  Tables  A 104-3  and  A 104-4 
shall  be  considered  as  meeting  the 
requirements  of  this  section  for  that 
particular  vehicle  emission  categor)'. 
For  model  years  2001  and  later  for  the 
Cahfomia  Pilot  Program,  and  for  model 
years  1998  and  later  for  the  Clean  Fuel 
Flfeet  Program. 

(f)  Heavy  light-duty  trucks  certified  to 
the  exhaust  emission  standards  for  a 
specific  weight  category  of  LEVs  and 
ULEVs  in  Tables  A104-5  and  A104-6 
for  model  years  1998  and  later  shall  be 
considered  as  meeting  the  requirements 
of  this  section  for  that  particular  vehicle 
emission  category. 


(g)  A  light-duty  vehicle  or  light-duty 
truck  shall  be  certified  as  a  ZEV  if  it  is 
determined  by  engineering  analysis  that 
the  vehicle  satisfies  the  following 
conditions: 

(1)  The  vehicle  fuel  system(s)  must 
not  contain  either  carbon  or  nitrogen 
compounds  (including  air)  which,  when 
burned,  form  any  of  the  pollutants  listed 
in  Table  A104-1  as  exhaust  emissions. 

(2)  All  primary  and  auxiliary 
equipment  and  engines  must  have  no 
emissions  of  any  of  the  pollutants  listed 
in  Table  A 104-1. 

(3)  The  vehicle  fuel  system(s)  and  any 
auxiliary  engine(s)  must  have  no 
evaporative  emissions  in  use. 

(4)  Any  auxiliary  heater  must  not 
operate  at  ambient  temperatures  above 
40  degrees  Fahrenheit. 

(h)  NMOG  standards  for  flexible-  and 
dual-fueled  vehicles  when  operating  on 
clean  alternative  fuel — (1)  Light-duty 
vehicles,  and  light  light-duty  trucks. 
Flexible-  and  dual-fueled  LDVs  and 
light  LOTs  of  1996  model  year  and  later 
shall  meet  all  standards  in  Table  A104- 
7  for  vehicles  of  the  applicable  model 
year,  loaded  vehicle  weight,  and  vehicle 
emission  category. 

(2)  Light-duty  trucks  above  6.000  lbs 
CV^'fl.  Flexible-  and  dual-fueled  LDTs 
above  6.000  lbs.  GVWR  of  1998  model 
year  and  later  shall  meet  all  standards 
in  Table  A 104-8  for  vehicles  of  the 
applicable  test  weight  and  vehicle 
emission  category. 

(i)  NMOG  standards  for  flexible-  and 
dual-fueled  vehicles  when  operating  on 
conventional  fuel — (1)  Light-duty 
vehicles,  and  light  light-duty  trucks. 
Flexible-  and  dual-fueled  LDVs  and 
light  LDTs  of  1996  model  year  and  later 
shall  meet  all  standards  in  Table  A104- 
9  for  vehicles  of  the  applicable  model 
year,  loaded  vehicle  weight,  and  vehicle 
emission  category. 

(2)  Light-duty  trucks  above  6,000  lbs 
GVWR.  Flexible-  and  dual-hieled  LDTs 
of  1998  model  year  and  later  shall  meet 
all  standards  in  Table  A104-10  for 
vehicles  of  the  applicable  test  weight 
and  vehicle  emission  category. 

(j)  Other  standards  for  flexible-  and 
dual-fueled  vehicles.  When  operating  on 
clean  alternative  fuel,  flexible-  and  dual- 
fueled  light-duty  vehicles  and  light 
light-duty  trucks  must  also  meet  the 
appropriate  standards  for  carbon 
monoxide,  oxides  of  nitrogen, 
formaldehyde,  and  particulate  matter  as 
designated  in  paragraphs  (a)  through  (f) 
of  this  section  as  well  as  all  other 
applicable  standards  and  requirements. 
When  operating  on  conventional  fuel, 
flexible-  and  dual-fueled  vehicles  must 
also  meet  all  other  applicable  standards 
and  requirements  in  40  CFR  part  86. 


5(K)7f.      K»HlfrHl  R>-visur  /  Vol.  59.  No.  189  /  Friday,  September  30.  1994    '  Rules  and  Regulation^ 


Federal  Register  /  Vol.  59.  No.  189  /  Friday.  September  30,  1994  /  Rules  and  Regulations      50075 


(k)  Motor  vehicles  subject  to 
standards  and  requirements  of  this 
section  shall  also  comply  with  all 
applicable  standards  and  requirements 
of  40  CFR  part  86,  except  that  any 
exhaust  emission  standards  in  40  CFR 
part  86  pertaining  to  pollutants  for 
which  standards  are  estabUshed  in  this 
section  shall  not  apply.  For  converted 
vehicles,  the  applicable  standards  and 
requirements  of  40  CFR  part  86  and  this 
part  88  shall  apply  based  on  the  model 
year  in  which  the  conversion  is 
j)erformed.  regardless  of  the  model  year 
in  which  the  base  vehicle  was  originally 
manufa'  tiirod  prior  to  conversion. 

(1)  G.  n.iis-fueled.  diesel-fueled,  and 
electric  cnan-fuel  vehicles  are  waived 
from  cold  CO  test  requirements  of 


subpart  C  of  this  part  if  compUance  is 
demonstrated  by  engineering  analysis  or 
test  data. 

(2)  The  standards  in  this  section  shall 
be  administered  and  enforced  in 
accordance  with  the  California 
Regulatory  Requirements  Applicable  to 
the  Clean  Fuel  Fleet  and  California  Pilot 
Programs.  April  1,  1994,  which  are 
incorporated  by  reference. 

(?)  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51. 

(ii)  Copies  may  be  inspected  at  U.S. 
EPA.  OAR,  401  M  Street,  .Southwest. 
Washington,  EX:  20460,  or  et  'he  Office 
of  the  Federal  Register,  800  Noith 
Capitol  Street,  NW..  suite  700, 

Table  A104-1.— intermediate  Useful  Life  Standards  (g/mi)  for  Light- 

HCHO,  and  PM 


Washington,  DC.  Copies  of  these 
materials  may  be  obtained  from 
Barclay's  Law  Publishers,  400  Oyster 
Point  Boulevard,  P.O.  Box  3066,  South 
San  Francisco,  CA  94080,' phone  (415) 
244-6611. 

(1)  The  standards  set  forth  in  this 
section  other  than  those  for  NMOG 
emissions  refer  to  the  exhaust  emitted 
while  the  vehicle  is  being  tested  in 
accordance  with  the  applicable  test 
procedures  set  forth  in  40  CFR  part  86. 
subpart  N.  NMOG  emissions  are  to  be 
measured  in  accordance  with  the 
California  Regulatory  Requirements 
Applicable  to  the  Clean  Fuel  Fleet  and 
California  Pilot  Program,  April  1 ,  1994. 
incorporated  by  reference  pursuant  to 
paragraph  (k)(2)  of  this  section. 

DuTv  Vehicles  for  HCs,  CO,  NOx. 


Vehicle  emission  category 


TLEV, 
LEV  ... 
ULEV 


NMOG 


0.125 

'075 

.040 


CO 


3.4 

^3.4 

17 


NO> 


0.4 
'.2 


HCHO 


0.015 

?015 

008 


PM^ 


'  Applies  to  diesel  vehicles  only. 

=■  Applies  to  ILEVs  « 

TABLE  A1 04-2.— Full  Useful  Life  Standards  (g/mi)  for  Light-Duty  Vehicles  for  HCs.  CO,  NOx  HCHO  and 

PM 


Vehicle  emission  category 


TLEV. 
LEV  ... 
ULEV 


NMOG 


0.156 

'0.090 

055 


CO 


4.2 

^4.2 

2.1 


NOx 


0.6 

.3 
'3 


HCHO 


0.018 

=■.018 

.011 


PM' 


0.08 

'.08 

.04 


'  Applies  to  diesel  vehicles  only. 
'Applies  to  ILEVs 

Table  A104-3.— Intermediate  Useful  Life  Standards  (g/mi)  for  Light  Light-Dup.-  Trucks  for  HCs  CO  NOx 

HCHO,  and  PM 


LVW  (lbs) 

Vehicle  emission  category 

NMOG 

CO 

NOx 

HCHO 

PM> 

0-3750  

TLEV  

.125 
'075 

.040 
0.160 
'.100 

.050 

34 
'3.4 

1.7 

44 
'4.4 

2.2 

4 

2 

'2 

.7 

.4 
^.4 

.015 
'015 

.008 

.018 
'.018 

.009 

LEV  

ULEV 

3751-5750 

TLEV  

LEV : 

................... 

ULEV 

'  Applies  to  diesel  vehicles  only. 
'Applies  to  ILEVs. 

Table  A104-4  — Full  Useful  Life  Standards  (g/mi)  for  Light  Light-Duty  Trucks  for  HCs,  CO  NOx  HCHO 

andPM 


LVW  (lbs) 


0-3750 


3751-5750 


Vehicle  emission  category 


TLEV 
LEV  .. 
ULEV 
TLEV 
LEV  .. 
ULEV 


NMOG 


0.156 

'0.090 

.055 

.200 

'.130 

.070 


CO 


4.2 
=  4.2 

2.1 

5.5 
'5.5 

2.8 


NOx 


HCHO 


0.6 

0.018 

0.3 

'018 

'.3 

.011 

.9 

.023 

.5 

'023 

'5 

.013 

PM^ 


0.08 

'08 

04 

.08 

■08 

.04 


1  Applies  to  diesel  vehtcies  only. 
'Apjjlies  to  ILEVs. 
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Table  A104-6— Intermediate  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  HCs.  CO.  NOx. 

HCHO.  and  PM 


ALVWObe) 


0-3750  

3751-5750  . 
5751-  ..„ 


Vehicle  emission  category 


LEV  .. 
ULEV 
LEV  .. 
ULEV 
LEV  .. 
ULEV 


NMOG 


30125 
.075 

3.160 
.100 

3.195 
.117 


CO 


33.4 
1.7 

34.4 
2.2 

35.0 
2.5 


NOx* 


HCHO 


0.4 

30015 

5.2 

.008 

.7 

3.018 

3.4 

.009 

1.1 

3.022 

3.6 

.011 

PM' 


'  AppliM  to  dtoMi  voNdM  onty. 

2  Does  not  apply  to  (fesel  vehicles. 

3  Applies  to  ILEVs. 


Table  A 104-6  —Full  Useful  Life  Standards  (g/mi)  for  Heavy  Light-Duty  Trucks  for  HCs.  CO.  NOx,  HCHO, 

andPM 


ALVW  (lt») 


0-3750  

3751-6750 
5751-  


Vehicle  emission  category 


LEV  

ULEV  .... 

LEV  

ULEV-.. 

LEV  

ULEV  ... 


NMOG 


20.180 

.107 

*230 

.143 

2.280 

.167 


CO 


2  5.0 

2.5 

2  6.4 

3.2 

2  7.3 

3.7 


NOx 


0.6 

2.3 

1.0 

2.5 

1.5 

2.8 


HCHO 


2  0.022 

.012 
2.027 

.013 
2.032 

.016 


PM' 


20.08 
.04 

2.10 

.05 

2.12 

.06 


'  Applies  to  diesel  vehicles  only. 
'Applies  to  ILEVs. 


TABLE  A1 04-7.— NMOG  STANDARDS  (G/Ml)  FOR  FLEXIBLE-  AND  DUAL-FUELED  VEHICLES  WHEN  OPERATING  ON  CLEAN 
ALTERNATIVE  FUEL  FOR  LiGHT  LlGHT-DUTY  TRUCKS  AND  LiGHT-DUTY  VEHICLES 


Vehtde  type 


MY  1996  and  later: 

LDTs  (0-3.750  t».  LVW)  and  LDVs 
LDTs  (3.751-6.750  ft)S.  LVW)  

Beginning  MY  2001 : 

LDTs  (0-3.750  \bs.  LVW)  and  LDVs 
LDTs  (3.751-5.750  t)S.  LVW)  


50.000  mile 

NMOG 

standard 


0.125 
.160 

.075 
.100 


100.000 

mile  NMOG 

standard 


0.156 
.200 

.090 
.130 


Table  A 104-8.— NMOG  Standards  (g/mi)  for  Flexible-  and  Dual-Fueled  Vehicles  When  Operating  on  Clean 

ALTERNATIVE  FUEL  FOR  HEAVY  LiGHT-DUTY  TRUCKS 


Vehicle  type 


Begtnn»ng  MY  1998: 

LDTs  (0-3.750  tos.  ALVW) 

LOTS  (3.751-6.750  lbs.  ALVW) 
LDTs  (5.751-8.500  lbs  ALVW) 


50.000  mUe 

NMOG 

standard 


a  125 
.160 
.195 


120.000 

mile  NMOG 

standard 


0.180 
.230 
.280 
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Table  A1  04-9.— NMOG  Standards  (g/mi)  for  Flexible-  and  Dual-Fueled  Vehk:les  When  Operating  on 

CONVENTIONAL  FUEL  FOR  LIGHT  LiGHT-DUTY  TRUCKS  AND  LiGHT-DUTY  VEHICLES 


Vehicle  type 


Beginnif>g  MY  1996: 

LDTs  (0-3,750  lbs.  LVW)  and  LDVs 
LDTs  (3,751-6.750  lbs.  LVW)  

Beginning  MY  2001: 

LDTs  (0-3,750  lbs.  LVW)  and  LDVs 
LDTs  (3.751-5.750  lbs.  LVW)  


50.000  mite 

NMOG 

Standard 


0.25 
.32 

.125 
.160 


100.000 
mite  NMOG 


0.31 
.40 

.156 
.200 


Table  Al  04-10.— NMOG  Standards  (g/mi)  for  Flexible-  and  Dual-Fueled  Vehicles  When  Operating  on 

Conventional  Fuel  for  Light  Light-Duty  Trucks 


Vehicle  type 


Beginning  MY  1998: 

LDTs  (O-3.750  lbs.  ALVW) 

LDTs  (3,751-5.750  tos  ALVW) 
LDTs  (5.751-8.500  lbs.  ALVW) 


50,000  mite 

NMOG 

starvlard 


0.25 
.32 
39 


120,000 

mite  NMOG 

starxlard 


0.36 
.46 
.56 


4.  A  new  §88.105-94  is  added  to 
subpart  A  to  read  as  follows: 

§88.i05-©4     Clear>-)uel  fleet  emission 
standards  tor  heavy-duty  engmes. 

(a)  Exhaust  emissions  bom  engines 
used  in  heavy-duty  low  emission 
vehicles  shall  meet  one  of  the  following 
standards: 

(1)  Combined  emissions  of  oxides  of 
nitrogen  and  nonmelhane  hydrocarbons 
(or  nonmethane  hydrocarbon 
equivalent)  shall  not  exceed  3.8  grams 
per  brake  horsepower-hour. 

(2)  Combined  emissions  of  oxides  of 
nitrogen  and  nonmethane  hydrocarbons 
(or  nonmethane  hydrocarbon 
equivalent)  shall  not  exceed  3.5  grams 
per  brake  horsepower-hour  when  tested 
(certified)  on  fuel  meeting  the 
specifications  of  California  certification 
fuel. 

(b)  Exhaust  emissions  from  engines 
used  in  heavy-duty  low  emission 
vehicles  shall  meet  conventional  vehicle 
standards  set  forth  in  Part  86  for  total 
hydrocarbon,  carbon  monoxide, 
particulate,  and  orgaiuc  material 
hydrocarbon  equivalent. 

(c)  Exhaust  emissions  from  engines 
used  in  ultra-low  emission  hea\T-duty 
vehicles  shall  meet  each  of  the 
following  standards: 

(1)  The  combined  emissions  of  oxides 
of  nitrogen  and  nonmethane 
hydrocarbons  (or  nonmethane 
hydrocarbon  equivalent)  shall  not 
exceed  2.5  grams  per  brake  horsepower- 
hour. 

(2)  Carbon  monoxide  emissions  shall 
not  exceed  7.2  grams  per  brake 
horsepower-hour. 


(3)  Particulate  emissions  shall  not 
exceed  0.05  grams  per  brake 
horsepower-hour. 

(4)  Formaldehyde  emissions  shall  not 
exceed  0.025  grams  per  brake 
horsepower-hour. 

(d)  Exhaust  emissions  from  engines 
used  in  inherently-low  emission  hea\7- 
duty  vehicles  shall  meet  each  of  the 
following  standards: 

(1)  The  combined  emissions  of  oxides 
of  nitrogen  and  nonmethane 
hydrocarbons  (or  nonmethane 
hydrocarbon  equivalent)  shall  not 
exceed  2.5  grams  per  brake  horsepower- 
hour. 

(2)  Carbon  monoxide  emissions  shall 
not  exceed  14.4  grams  per  brake 
horsepower-hour. 

(3)  Particulate  emissions  shall  not 
exceed  0.10  grams  per  brake 
horsepower-hour. 

(4)  Formaldehyde  emissions  shall  not 
exceed  0.05  grams  per  brake 
horsepower-hour. 

(e)  The  standards  set  forth  in 
paragraphs  (a),  (b),  (c).  and  (d)  of  this 
section  refer  to  the  exhaust  emitted 
while  the  vehicle  is  being  tested  in 
accordance  with  the  applicable  test 
procedures  set  forth  in  40  CFR  part  86. 
subpart  N. 

(f)(1)  A  hea\7-duty  zero-emission 
vehicle  (ZEV)  has  a  standard  of  zero 
emissions  for  nonmethane 
hydrocarbons,  oxides  of  nitrogen, 
carbon  monoxide,  formaldehyde,  and 
particulates. 

(2)  A  hea\7-duty  vehicle  shall  be 
certified  as  a  ZEV  if  it  is  determined  by 
engineering  analysis  that  the  vehicle 
satisfies  the  following  conditions: 


(i)  The  vehicle  fuel  system(s)  must  not 
contain  either  carbon  or  nitrogen 
compounds  (including  air)  which,  when 
burned,  form  nonmethane 
hydrocarbons,  oxides  of  nitrogen, 
carbon  monoxide,  formaldehyde,  or 
particulates  as  exhaust  emissions. 

(ii)  All  primar>-  and  auxiliary 
equipment  and  engines  must  have  no 
emissions  of  nonmethane  hydrocarbons, 
oxides  of  nitrogen,  carbon  monoxide, 
formaldehyde,  and  particulates. 

(iii)  The  vehicle  fuel  system{s)  and 
any  auxiliarj'  engine(s)  must  have  no 
evaporative  emissions. 

(iv)  Any  auxiliarj-  heater  must  not 
operate  at  ambient  temperatures  above 
40  degrees  Fahrenheit. 

(g)  All  heav7-duty  engines  used  in 
low  emission,  ultra-low  emission,  or 
zero  emission  vehicles  shall  also 
comply  with  all  applicable  standards 
and  requirements  of  40  CFR  part  86. 
except  that  any  exhaust  emission 
standards  in  40  CFR  part  86  pertaining 
to  pollutants  for  which  standards  are 
established  in  this  section  shall  not 
apply. 

15.  Section  88.201-94  of  subpart  B  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows; 

§68  201-94    Scope. 


(a)  State  Implementation  Plan 
revisions  for  the  State  of  Cialifomia  and 
other  states  pursuant  to  compliance 
with  section  249  of  the  Clean  Air  Act. 
as  amended  in  1990. 
•        •        •        *        * 

16.  A  new  §  88.204-94  is  added  to 
subpart  B  to  read  as  follows: 
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{88.204-04    Sales  requirements  for  the 
CatMomla  Pilot  Test  Program. 

(a)  The  total  annual  required 
minimum  sales  volume  of  new  clean 
fuel  vehicles  in  California  for  this 
program  shall  correspond  to  Table  B204. 

(b)  (1)  When  manufacturers  of 
vehicles  subject  to  the  regulations  of 
this  section  file  a  report  pursuant  to  40 
CFR  86  085-37(b).  such  report  shall 
include  the  following  information:  the 
number  of  light-duty  vehicles  and  light- 
duty  trucks  sold  only  in  California,  and 
the  number  of  clean-hiel  vehicles  .sold 
for  the  Pilot  program  beginning  w  ith 
model  year  1996. 

(2)  For  .nodel  years  1996  and  1997, 
manuficiurers  may  exclude  hcav)  light- 
duty  trucks  from  the  reporting  required 
by  this  section. 

(c)  (1)  Except  as  provided  in 
paragraph  (d)  of  this  section,  eac  h 
vehi'.le  manufacturer  must  sell  clean- 
fuel  vehicles  in  California  in  an  amount 
equal  to  the  required  annual  sales 
volume  calculated  in  paragraph  (r)(2)  of 
this  section. 

(2)  The  required  annual  clean  fuel 
vehicle  sales  volume  for  a  given 
manufacturer  is  expressed  in  the 
following  equation  rounded  to  the 
nearest  whole  number. 

MS 
RMS  = xTCPFS 

TS 

Where: 

RMS=a  manufacturer's  required  sales  in 
a  given  model  year. 

MS=a  manufacturers  total  LDV  and 
light  LDT  sales  in  California  Iwo 
model  years  earlier  than  year  in 
question  (for  MY  1996  and  1997 
RMS  calculations). 
=a  manufacturer's  total  LX)V  and  LDT 
sales  in  California  two  model  years 
earlier  than  year  in  question  (for 
MY  1998  and  later  RMS 
calculations). 

TS=total  LDV  and  light  LDT  sales  in 
California  of  all  manufaclurers  two 
model  years  earlier  than  the  vear  in 
question  (for  MY  1996  and  1997 
RMS  ralrulations).  Sales  of 
manufacturers  which  meet  the 
criteria  of  (d)  of  this  paragraph  will 
not  be  included. 
=total  LDV  and  LDT  sales  in 
California  of  all  manufacturers  two 
model  years  earlier  than  the  year  in 
question  (for  MY  1998  and  later 
RMS  calculations).  Sales  of 
manufacturers  which  meet  the 
criteria  of  (d)  of  this  paragraph  will 
not  be  included. 

TCPPS-Pilot  program  annual  CFV  sales 
requirement  (either  150,000  or 


300,000)  for  the  model  year  in 
question. 

(i)  A  manufacturer's  share  of  required 
annual  sales  for  model  years  1996  and 
1997  will  be  based  on  LDV  and  light 
LDT  sales  only.  Once  the  heavy  LDT 
standards  are  effective  beginning  with 
model  year  1998,  a  manufacturer's 
required  sales  share  will  be  based  on  all 
LDV  and  LDT  sales. 

(ii)  A  manufacturer  certif\  ing  for  the 
first  time  in  California  shall  calculate 
annual  required  sales  share  based  on 
projected  California  sales  lor  the  model 
year  in  question.  In  the  spf  ond  year,  the 
manufacturer  shall  use  act  ■  !  <.ales  from 
the  previous  year.  In  the  third  year  and 
subsequent  years,  the  manufacturer  will 
use  sajps  from  two  model  years  prior  to 
the  year  in  question. 

(d)  (1)  Small  volume  manufacturer  is 
defined  in  the  Pilot  program  as  one 
whose  average  annual  LDV  and  LDT 
sales  in  California  are  less  llian  or  equal 
to  3,000  units  during  a  consecutive 
three->ear  period  btfginning  no  earlier 
than  model  year  1993. 

(i)  A  manufacturer  with  less  than 
three  consecutive  years  of  sales  in 
California  shall  use  a  single  year  of  sales 
or.  if  available,  the  average  of  two  years 
of  sales  in  California  to  determine 
whether  they  fall  at  or  below  the 
threshold  of  3,000  units. 

(ii)  A  manufacturer  certifying  for  the 
first  time  in  California  shall  be 
considered  a  small  volume 
manufacturer  if  their  projeited 
California  sales  level  is  at  or  below 
3.000  units  for  a  given  year.  Once  the 
manufacturer  has  adual  sales  data  for 
one  \ear,  this  actual  sales  data  shall  be 
used  to  determine  whether  the 
manufacturer  qualifies  as  a  small 
volume  manufacturer. 

(iii)  A  manufacturer  which  does  not 
qualify  as  a  small  volume  manufacturer 
in  model  year  1996  but  whose  average 
annual  LDV  and  LDT  sales  fall  to  or 
below  the  3,000  unit  threshold  between 
1996  and  2001  shall  be  treated  as  a 
small  volume  manufacturer  and  shall  be 
subject  to  requirements  for  small 
volume  manufacturers  as  specified  in 
paragraph  (d)(2)  of  this  section 
beginning  with  the  next  model  year. 

(2)  A  manufacturer  which  qualifies  as 
a  small  volume  manufacturer  prior  to 
model  year  2001  is  not  required  to 
comply  with  the  sales  requirements  of 
this  section  until  model  year  2001. 


Table  B204.— Pilot  Program 
Vehicle  Sales  Schedule 


Model 
years 

Vehicle  types 

Required 

annual 

sales 

1996  and 
1997 

1998 

1999* 

LDTs  (<  6000 

GVWR  and  <5750 

LVW);  and  LDVs. 
All  Applicable  Vehi- 

cle  Types 
All  Applcatile  VehH 

cle  Types. 

150.000 

150,000 
300.000 

17  A  new  §88.206-94  is  added  to 
subpart  B  to  read  as  follows. 

§  88.?06-e4    State  Opt-In  tor  the  Califomis 
Pilot  Test  Program. 

(a)  A  state  may  opt  into  the  Pilot 
program  if  it  contains  all  or  part  of  an 
ozone  nonattainment  area  classified  ti>- 
serious,  severe,  or  extreme  under 
subpart  D  of  Title  I. 

(b)  A  slate  may  opt  into  the  program 
by  submitting  SIP  revisions  that  meet 
the  requirements  of  this  section. 

(c)  For  a  state  that  chooses  to  opt  in. 
SIP  provisions  can  not  take  effect  until 
one  year  after  the  state  has  provided 
notice  to  of  such  provisions  to  motor 
vehicle  manufacturers  and  hiel 
suppliers. 

(d)  A  state  that  chooses  to  opt  into  th^ 
program  can  not  require  a  sales  or 
production  mandate  for  CFVs  or  clean 
alternative  fuels.  States  may  not  subject 
fuel  or  vehicle  suppliers  to  penalties  or 
sanrlions  for  failing  to  produce  or  sell 
CFVs  or  clean  alternative  fuels. 

(e)  (1 )  A  state's  SIP  may  include 
incentives  for  the  sale  or  use  in  such 
state  of  CFVs  required  in  California  by 
the  Clean  Fuel  Fleet  Program,  and  the 
use  of  clean  alternative  fuels  required  to 
be  made  available  in  California  bv  the 
California  Pilot  Program. 

(2)  Incentives  may  include: 
(i)  A  registration  fee  on  non-CFVs  of 
at  least  1  percent  of  the  total  cost  of  the 
vehicle.  These  fees  shall  be  used  to; 

(A)  Provide  financial  incentives  to 
purt:hasers  of  CFVs  and  vehicle  dealers 
who  sell  high  volumes  or  high 
percentages  of  CFVs. 

(B)  Defray  administrative  costs  of  the 
incentive  program. 

(ii)  Exemptions  for  CFVs  from  high 
occupancy  vehicle  or  trip  redui  tion 
requirements. 

(iii)  Preferences  for  CFVs  in  the  use  of 
existing  parking  places. 

IH.  The  tables  to  subpart  B  of  pari  HH 
are  revised  to  read  as  follows: 
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Tables  to  Subpart  B  of  Part  88 

Table  B-1  .—Credit  Table  for  Phase  I  Vehicle  Equivalents  for  Light-Duty  Vehicles  and  Light-Duty  Trucks 
Table  B-1.1.— Credit  Generation:  Selling  More  Clean-Fuel  Vehicles  Than  Required 

(Phase  I:  Effective  Through  2000  Model- Year] 


Vehicle  emission 
category 


TLEV 
lev  .. 

ULEV 
ZEV  .. 


LDV  &  LDT 
<6000gvwr 
<3750  Ivw 


1.00 
1.40 
1.68 
2.00 


LDT 
<60O0  g/wr 
>3750  Ivw 
<5750  Ivw 


1.28 
1.76 
2.16 
2.56 


LDT 
>6000gvwr 
<3750  alvw 


D 
1.00 
1.40 
2.00 


LDT 
>6000gvwr 
>3750  atvw 
<5750alvw 


(') 
1.28 
1.76 
256 


LDT 
>6000gvwr 
>5750  a^^ 


(') 
1.56 
2.18 
3.12 


Table  B-1  .2.— Credit  Generation:  Selling  More  Stringent  Clean  Fuel  Vehicles 


Vehicle  emission 
category 


TLEV 
LEV  .. 
ULEV 
ZEV  .. 


LDV  &  LOT 

<6000  gvwr 
<3750  Ivw 


0.00 
.40 
.68 

1.00 


LDT 
<6000  gvwr 
>3750  Ivw 
<5750  Ivw 


000 
.48 
.68 

1.28 


LDT 
>6000  gvwr 
<3750  alvw 


(') 

0.00 

.40 

1.00 


LDT 
>6000  gvwr 
>3750  alvw 
<5750alvw 


(') 
0.00 

48 
128 


LDT 
<6000gvwr 
>5750  alvw 


n 

0.00 
.62 

1  56 


Table  B-i. 3.— Credit  Needed  in  Lieu  of  Selling  Clean-Fuel  Vehicle 


Vehicle  emission 
category 

LDV  &  LDT 
<6000gvwr 
<3750lvw 

LDT 
<6000  gvwr 
>3750lvw 
S5750IVW 

LDT 
>6000  gvwr 
<3750alvw 

LDT 
>6000gvwr 

>3750atvw 
S5750  alvw 

LOT 
>6000  gvwr 
>5750  atvw 

TLEV 

1.00 

1.28 

V) 
1.00 

V) 
1.28 

(') 
156 

LEV  

'  There  is  no  TLEV  category  for  this  vehicle  class 

Table  B-2.— Credit  Table  for  Phase  II:  Vehicle  Equivalents  for  Light-Duty  Vehicles  and  Light-Duty  Trucks 
Table  B-2.1.— Credit  Generation:  Selling  More  Clean-Fuel  Vehicles  Than  Required 

(Phase  II:  effective  2001  and  sutisequent  model-years] 


Vehicle  emission 
categcxy 

LDV  &  LDT 
<6000  gvwr 
<3750lvw 

LOT 
<6000gvwr 
>3750lvw 
<5750lvw 

LDT 
>6000gww^ 
<3750alvw 

LDT 
>6000  gvwr 
>3750a»vw 
<5750alvw 

LDT 
>6000  gvwr 
>5750a)vw 

LEV  

-    1.00 
150 
1.43 

1.26 

1.54 
1.83 

0.71 
1.00 
1.43 

0.91 
1.26 
183 

1.11 
1.56 
2.23 

ULEV  

ZEV 

Table  B-2.2.--Creoit  Generation:  Selling  More  Stringent  Clean-Fuel  Vehicles 


Vehicle  emission 
category 


LEV  .. 
ULEV 
ZEV  ,. 


LDV  &  LDT 
<6000gvwr 
<3750  Ivw 


0.00 
20 
.43 


LDT 
<6000  gvwr 
>3750  Ivw 
S5750IVW 


0.00 
.28 
.57 


LDT 
>6000gvwr 
<3750  alvw 


0.00 
29 
.71 


LDT 
>6000  gvwr 
>3750  atvw 
<5750atvw 


0.00 
.34 

.91 


LOT 
>6000gvwr 
>5750  alvw 


0.00 
.45 

1.11 


Table  B-2.3.— Credit  Needed  in  Lieu  of  Selling  Clean-Fuel  Vehicles 


Vehicle  emission 
category 


LEV 


LDV  &  LDT 
<6000gvwr 

<3750  Ivw 

i.ofi 


LDT 
<6000  gvwr 
>3750rvw 
<5750tvw 

1.26 


LDT 
>6000  gvwr 
<3750a»vw 

0.71 


LDT 
>6000gvwr 
>3750  alvw 
S6750alvw 

0.91 


LDT 
>6000  gvwr 
>5750  alvw 


1.11 
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19.  Se<:tion  88  302-94  of  subpart  Lis 
amended  by  adding  two  new  dermitions 
in  alphabetical  order  and  revising  a 
third  dennition  to  read  as  follows: 

{88  302-94    O«flnttlons. 

•  •         •         •         * 

Clean-fuel  vehicle  aftermarket 
conversion  certifier  means  the  business 
or  entity  that  obtains  a  certiflcale  of 
confonnity  with  the  riean-fuel  vehicle 
standards  and  requirements  for  a 
vehicle/engine  conversion  conHguration 
pursuant  to  the  requirements  of  40  CFR 
part  86  and  this  part  88. 

•  •        *        •        • 

'      Conversion  configuration  means  any 
combination  of  vehicle/engine 
conversion  hardware  and  a  base  vehicle 
of  a  specific  engine  family. 

•  •        •        •        • 

Owned  or  operated,  leased  or 
othert*' "  controlled  by  such  person 
means  eiti.er  of  the  following: 

(1)  Such  person  holds  the  beneficial 
title  to  such  vehicle;  or 

(2)  Such  person  uses  the  vehic  le  for 
transportation  purposes  pursuant  to  a 
contract  or  similar  arrangement,  the 
term  of  such  contract  or  similar 
arrangement  is  for  a  period  of  120  days 
or  more,  and  such  person  has  control 
over  the  vehicle  pursuant  to  the 
definition  of  control  of  this  section 

•  •        •        *         • 

20.  A  new  §  88.305-94  is  added  to 
subpart  C  to  read  as  follows: 

§  88.305-04  Clean-fuel  fleet  vehicle 
labeling  requirements  lor  heavy-duty 
vehicles. 

(a)  All  cUan-fuel  heavy-duty  engines 
and  vehicU;s  used  as  LE\'s.  DLEVs.  and 
ZEVs  that  are  also  regulated  under  40 
CFR  part  86  shall  comply  with  the 
labeling  requirements  of  40  CFR  86  095- 
.l.*)  (or  later  applicable  sections),  and 
shall  also  include  an  unconditional 
statement  on  the  label  indicating  that 
the  engine  or  vehicle  is  a  LEV,  OlEV, 

or  ZEV,  and  meets  all  of  the  applicjible 
requirements  of  this  part  88. 

(b)  All  heavy-duty  clean-fuel  fleet 
vehicles  not  regulated  under  40  CFR 

f>art  86  shall  have  a  permanent  legible 
abel  affixed  to  the  engine  or  vehi(  le  in 
a  readily  visible  location,  which 
contains  the  following  information: 

(1)  The  label  heading:  vehicle 
emissions  classification  information 
(eg,,  "This  is  a  Low  Emission  Vehicle"); 

(2)  Full  corporate  name  and 
trademark  of  the  manufaciurer; 

(3)  A  statement  that  this  engine  or 
vehicle  meets  all  applicable 
requirements  of  the  U.S.  Environmental 
Protection  Agency  clean-fuel  fleet 
vehicle  program,  as  dest  ribed  in  this 


part  88.  but  not  necessarily  those 
requirements  found  in  40  CFR  part  86. 

21.  A  new  §88.306-94  is  added  to 
subpart  C  to  read  as  follows: 

§  88.305-04    Requirements  for  a  converted 
vehicle  to  quality  as  b  c>«an-fue(  fleet 
vettlcte. 

(a)  For  purposes  of  meeting  the 
requirements  of  section  246  of  the  Clean 
Air  Act  or  the  SIP  revisions,  rx)nversions 
of  engines  or  vehicles  which  satisfy  the 
requirements  of  this  section  shall  he 
treated  as  a  purchase  of  a  clean-fuel 
vehicle  under  subpart  C  of  this  part. 

(b)  The  engine  or  vehicle  must  be 
converted  using  a  conversion 
configuration  which  has  been  certified 
according  to  the  provisions  of  40  CFR 
part  86  using  applicable  emission 
standards  and  other  provisions  from 
part  88  for  clean-fuel  engines  and 
vehicles.  The  following  requirements 
will  also  apply: 

(1)  If  the  installation  of  the  certified 
conversion  configuration  is  performed 
by  an  entity  other  than  aftermarket 
conversion  certifier,  the  aftermarket 
conversion  certifier  shall  submit  a  list  of 
such  installers  to  the  Administrator. 
Additional  installers  must  be  added  to 
this  list  and  the  revised  list  submitted 

to  the  Administrator  within  5  working 
days  from  the  time  they  are  authorized 
to  perform  conversion  installations  by 
the  clean-fuel  vehicle  aftermarket 
conversion  certifier. 

(2)  If  the  installation  of  the  certified 
conversion  configuration  is  performed 
by  an  entity  other  than  the  certificate 
holder,  the  certificate  holder  shall 
provide  instructions  for  installation  of 
the  aftermarket  conversion  system  to 
installers  listed  on  the  certificate,  and 
ensure  that  the  systems  are  properly 
installed. 

(3)  For  the  purpose  of  determining 
whether  certification  under  the  Small- 
Volume  Manufacturers  Certification 
Program  pursuant  to  the  requirements  of 
40  CFR  86.094-14  is  permitted,  the 
10,000  sales  volume  limit  in  40  CFR 
86.094-14(b)(l)  shall  apply  to  the 
aggregate  total  of  all  vehicles  sold  by  a 
given  clean-fuel  vehicle  aftermarket 
conversion  certifier  at  all  of  its 
installation  facilities  without  regard  to 
the  model  year  of  the  original  vehicles 
upon  whicj)  the  conversion 
configurations  are  based.  All  vehicle 
sales  will  be  included  in  calculating  the 
clean-fuel  vehicle  aftermarket 
conversion  certifier's  aggregate  total, 
including  vehicle  conversions 
performed  under  the  requirements  of 
this  part  88,  and  all  other  vehicle 
conversions.  Vehicle  conversions  not 
covered  by  this  part  88  will  be  counted 


if  they  ocTur  within  the  model  year  for 
which  certification  is  sought. 

(4)  Clean-fuel  vehicle  aftermarket 
conversion  certifiers  that  are  subject  to 
the  post-installation  emissions  testing 
requirements  in  paragraph  (c)  of  this 
section  and  who  will  satisfy  these 
requirements  by  using  the  two  speed 
idle  test  procedure  detailed  in 
paragraph  (c)(2)(ii)  of  this  section  must 
conduct  the  following  testing  at  the  time 
of  certification  in  order  to  generate  the 
required  certification  CO  emissions 
reference  values.  The  certification  CO 
emissions  reference  values  generated 
must  be  submitted  to  the  Administrator 
at  the  time  of  application  for 
certification. 

(i)  For  dual  and  flexible  fuel  vehicles, 
certification  reference  values  must  be 
generated  for  each  certification  test  fuel 
required  for  exhaust  emissions  testing 
pursuant  to  40  CFR  86.113  or  40  CFR 
86.1313. 

(ii)  For  light-duty  vehicles  and  light- 
duty  trucks  the  test  fuels  u.sed  during 
the  emissions  testing  required  by 
paragraph  (h)(3)  of  this  section  must 
comply  with  the  fuel  specifications  for 
exhaust  emissions  testing  found  in  40 
CFR  86.113.  For  heavy-duty  engines  the 
test  fuels  used  during  the  emissions 
testing  required  by  paragraph  (b)(3)  of 
this  section  must  comply  with  the  fuel 
specifications  for  exhaust  emissions 
testing  found  in  40  CFR  86.1313. 

(iii)  Single,  consecutive  idle  mode 
and  high-speed  mode  segments  of  the 
two  speed  idle  test  must  be  conducted 
pursuant  to  the  requirements  of  40  CFR 
85.2215  and  as  modified  by  the 
provisions  of  paragraph  (c)(4)(ii)(D)  of 
this  section  and  this  paragraph  to 
determine  the  required  certification  CO 
emission  reference  values. 

(A)  The  certification  CO  emission 
reference  value  for  the  idle  mode  of  the 
test  will  be  the  simple  average  of  all 
emissions  measurements  taken  during 
an  idle  mode  of  90  seconds  duration 
pursuant  to  the  requirements  in  40  CFR 
85.2215(a). 

(B)  The  certification  CO  emission 
njference  value  for  the  high-speed  mode 
of  the  test  will  be  the  simple  average  of 
all  emissions  measurements  taken 
during  a  high-speed  mode  of  180 
seconds  duration  pursuant  to  the 
reouirements  in  40  CFR  85.2215(a). 

(c)  Except  as  provided  in  paragraph 
(c)(1)  of  this  section,  each  converted 
vehicle  manufactured  by  a  clean-fuel 
vehicle  aftermarket  conversion  certifier 
with  aggregate  sales  of  less  than  10,000 
converted  vehicles  within  a  given 
calendar  year  must  satisfy  the  post- 
installation  emissions  testing 
requirements  of  paragraph  (c)(2)  of  this 
section.  If  a  vehicle  fails  to  satisfy  the 
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emissions  testing  requirements  such 
vehicle  may  not  be  considered  a  clean- 
fuel  vehicle  until  such  noncompliance 
is  rectified  and  compliance  is 
demonstrated. 

(1)  A  clean-fuel  vehicle  aftermarket 
conversion  certifier  with  estimated  sales 
of.300  or  fewer  engines  and  vehicles  in 
a  calendar  year  and  which  sells  or 
converts  vehicles  outside  of  a  non- 
attainment  area  (as  classified  under 
subpart  D  of  Title  I)  which  has  an 
inspection  and  maintenance  program 
that  includes  a  test  of  carbon  monoxide 
emissions  may  submit  a  request  to  the 
Administrator  for  an  exemption  from 
the  post-installation  emission  test 
requirements  of  paragraph  (c)  of  this 
section.  If  granted,  such  an  exemption 
would  apply  to  converted  vehicles  that 
have  the  conversion  installation 
performed  outside  of  a  nonattainment 
area  which  has  an  inspection  and 
maintenance  program  that  includes  a 
test  of  carbon  monoxide  emissions. 

(i)  The  request  for  exemption 
submitted  to  the  Administrator  must 
include  the  following: 

(A)  The  estimated  number  of  engines 
and  vehicles  that  will  be  converted  in 
the  calendar  year. 

(B)  Sufficient  information  to 
demonstrate  that  complying  with  the 
post-installation  emission  test 
requirement  represents  a  severe 
financial  hardship. 

(C)  A  description  of  any  emission 
related  quality  control  procedures  used. 

(ii)  Within  120  days  of  receipt  of  the 
application  for  exemption,  the 
Administrator  will  notify  the  applicant 
either  that  an  exemption  is  granted  or 
that  sufiicient  cause  for  an  exemption 
has  not  been  demonstrated  and  that  all 
of  the  clean-fuel  vehicle  aftermarket 
conversion  certifier's  vehicles  are 
subject  to  the  post-installation  test 
requirement  of  paragraph  (c)(2)  of  this 
section. 

(iii)  If  the  clean-fiiel  vehicle 
aftermarket  conversion  certifier  granted 
an  exemption  originally  estimates  that 
300  or  fewer  conversions  would  be 
performed  in  the  calendar  year,  and 
then  later  revises  the  estimate  to  more 
than  300  for  the  year,  the  certifier  shall 
inform  the  Administrator  of  such 
revision.  A  post-inst'>llation  emissions 
test  for  each  conversion  performed  after 
the  estimate  is  revised  is  required 
pursuant  to  the  requirements  of 
paragraph  (c)(2)  of  this  section.  The 
estimated  number  of  conversions  fit)m 
such  a  clean-fuel  vehicle  aftermarket 
conversion  certifier  must  be  greater  than 
300  in  the  following  calendar  year. 

(2)  A  clean-fuel  vehicle  aftermarket 
conversion  certifier  with  aggregate  sales 
less  than  10.000  converted  vehicles 


within  a  given  calendar  year  shall 
conduct  post-installation  emissions 
testing  using  either  of  the  following  test 
methods: 

(i)  The  carbon  monoxide  (CO) 
emissions  of  the  converted  vehicle  must 
be  determined  in  the  manner  in  which 
CO  emissions  are  determined  according 
to  the  inspection  and  maintenance 
requirements  appUcable  in  the  area  in 
which  the  vehicle  is  converted  or  is 
expected  to  be  operated. 

(A)  For  dual-fuel  vehicles,  a  separate 
test  is  required  for  each  fuel  on  which 
the  vehicle  is  capable  of  operating.  For 
flexible  fuel  vehicles,  a  single  test  is 
required  on  a  fuel  that  falls  within  the 
range  of  fuel  mixtures  for  which  the 
vehicle  was  designed.  The  test  fuel(s) 
used  must  be  commercially  available. 

(B)  A  converted  vehicle  shall  be 
considered  to  meet  the  requirements  of 
this  paragraph  if  the  vehicle's  measured 
exhaust  CO  concentration(s)  is  lower 
than  the  cutpoint(s)  used  to  determine 
CO  pass/fail  under  the  inspection  and 
maintenance  program  in  the  area  in 
which  the  conversion  is  expected  to  be 
operated. 

f  JHf  CO  pass/ fail  criteria  are  not 
available  for  a  vehicle  fuel  type  then 
pass/fail  criteria  specific  to  gasoline  use 
are  to  be  used  for  vehicles  of  that  fuel 
type. 

(2)  (Reserved). 

(ii)  The  carbon  monoxide  (CO) 
emissions  of  the  converted  vehicle  must 
be  determined  in  the  manner  specified 
in  the  two  speed  idle  test-EPA  91  found 
in  40  CFR  85.2215.  All  provisions  in  the 
two  speed  idle  test  must  be  observed 
except  as  detailed  in  paragraph 
(c){2)(ii)(D)  of  this  section. 

(A)  For  dual  and  flexible  fuel 
vehicles,  a  separate  test  is  required  for 
each  certification  test  fuel  required  for 
exhaust  emissions  testing  pursuant  to  40 
CFR  86.113  or  40  CFR  86.1313. 

(B)  For  light-duty  vehicles  and  light- 
duty  trucks  the  test  fuels  used  during 
the  emissions  testing  required  by 
paragraph  (c)(4)  of  this  section  must 
comply  with  the  fuel  specifications  for 
exhaust  emissions  testing  found  in  40 
CFR  86.113.  For  hea\7-duty  engines  the 
test  fuels  used  during  the  emissions 
testing  required  by  paragraph  (c)(2)  of 
this  section  must  comply  with  the  fuel 
specifications  for  e.xhaust  emissions 
testing  found  in  40  CFR  86.1313. 

(C)  A  converted  vehicle  shall  be 
considered  to  meet  the  requirements  of 
this  paragraph  if  the  following  criteria 
are  satisfied; 

(l)The  vehicle's  measured  idle  mode 
exhaust  CO  concentration(s)  must  be 
lower  than  the  sum  of  0.4  percent  CO 
plus  the  idle  mode  certification  CO 
emissions  reference  value  as  determined 


according  to  the  requirements  of 
paragraph  (b)(3)  of  this  section. 

(2)  The  vehicle's  measured  high-speed 
mode  exhaust  CO  concentration(s)  must 
be  lower  than  the  sum  of  0.4  percent  CO 
plus  the  high-speed  certification  CO 
emissions  reference  value  as  determined 
according  to  the  requirements  of 
paragraph  (b)(3)  of  this  section. 

(D)  For  the  purposes  of  the  post- 
installation  emissions  testing  required 
by  paragraph  (c)  of  this  section,  the 
following  adjustments  to  the  two  speed 
idle  test-EPA  91  in  40  CFR  85.2215  are 
necessary. 

(1)  Testing  of  hydrocarbon  emissions 
and  equipment  associated  solely  with 
hydrocarbon  emissions  testing  is  not 
required. 

(2)  The  CO  emissions  pass/fail  criteria 
in  40  CFR  85.2215(a)(2),  (c)(l)(ii)(A). 
(c)(2)(ii)(A)(l),  (c)(2)(iii)(A)(2),  and 
(d)(3)(i)  are  to  be  replaced  with  the  pass/ 
fail  criteria  detailed  in  paragraph 
(c)(2)(ii)(C)  of  this  section.  All  HC  pass/ 
fail  criteria  in  40  CFR  85.2215  do  not 
apply. 

(3)  The  void  test  criteria  in  40  CFR 
85.2215(a)(3)  and  (b)(2)(iv)  associated 
with  maintaining  the  measured 
concentration  of  CO  plus  CO*  above  six 
percent  does  not  apply.  However,  the 
Administrator  may  reconsider  requiring 
that  the  void  test  criteria  in  40  CFR 
85.2215(a)(3)  and  (b)(2)(iv)  be  applied, 
and  may  issue  an  advisory 
memorandum  to  this  effect  in  the  future. 

(4)  The  ambient  temperature  levels 
encountered  by  the  vehicle  during 
testing  must  comply  with  the 
spyecifications  in  40  CFT^  86.130  or  40 
CFR  86.1330. 

(d)  The  clean-fuel  vehicle  aftermarket 
conversion  certifier  shall  be  considered 
a  manufacturer  for  purposes  of  Clean 
Air  Act  sections  206  and  207  and 
related  enforcement  provisions,  and 
must  accept  liability  for  In-use 
performance  of  all  the  vehicles 
produced  under  the  certificate  of 
conformity  as  outHned  in  40  CFR  part 
85. 

(1)  The  useful  life  period  for  the 
purposes  of  determining  the  in-use 
liability  of  the  clean-fuel  vehicle 
aftermarket  conversion  certifier  shall  be 
the  original  useful  life  of  the  vehicle 
prior  to  conversion. 

(2)  (Reserved). 

(e)  Tampering.  (1)  The  conversion 
from  an  engine  or  vehicle  capable  of 
operating  on  gasoline  or  diesel  fuel  only 
to  a  clean-fuel  engine  or  vehicle  shall 
not  be  considered  a  violation  of  the 
tampering  provisions  of  Clean  Air  Act 
section  203(a)(3),  if  such  conversion  is 
done  pursuant  to  a  conversion 
configuration  certificate  by  the 
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§88.306  9<     Programmatic  requirements 
for  cl^aivtiMl  fl*«t  ve^ictes. 

Multi-State  nonattainment  areas.  The 
states  comprising  a  multi-State 
nonattainment  area  shall,  to  the  greatest 
extent  possible,  promulgate  consistent 
clean-fuel  fleet  vehicle  programs. 

23.  Section  88.311-93  of  subpart  C  is 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§  88.31 1  -03    Emissions  stan<terds  for 
InlMfWitly  Low-Emission  Ve^>cles. 

•         •         «         *         • 

|c)  Light-duty  vehiclf^  and  light-duty 
trucks.  ILEVs  in  LDV  and  LDT  classes 
shall  have  exhaust  emissions  which  do 
not  exceed  the  LEV  exhaust  emission 
standards  for  NMOG,  CO.  HCHO.  and 
PM  and  the  ULEV  exhaust  emission 
standards  for  NOx  listed  in  Tables 
A104-1  through  A104-6  for  light-duty 
CFVs.  Exhaust  emissions  shall  be 
measured  in  accordance  with  the  test 
procedures  s pet: i Tied  in  §88.104(11.  An 
ILEV  must  be  able  to  operate  on  only 
one  fuel,  or  must  be  certified  as  an  ILEV 
on  all  fuels  it  can  operate  on.  These 
vehicles  shall  also  comply  with  all 
requirements  of  40  CFR  part  86  which 
are  applicable  to  conventional  gasoline- 
fueled,  methanol-fueled.  diesel-fueled. 
natural  gas-fueled  or  liquified  petroleum 

Tables  to  Subpart  C  of  Part  88 

Table  C94-1  .—Fleet  Credit  Table  Based  on  Reduction  in  NMOG.  Vehicle  Equivalents  for  Ljght-Duty 

Vehicles  and  Ught-Duty  Trucks 


aftermarket  conversion  certifier  or  by  an 
installer  listed  on  the  certificate. 

(2)  In  order  to  comply  with  the 
provisions  of  this  subpart,  an 
aftermarket  conversion  in.staller  must: 

(il  Install  a  certified  af^ermarket 
conversion  system  for  which  the 
installer  is  listed  by  the  certifier;  and 

(ii)  Perform  such  installation 
according  to  instructions  provided  by 
the  aftermarkel  conversion  certifier. 

(0  Data  collection.  The  clean-fuel 
vehicle  aftermarket  conversion  certifier 
is  responsible  for  maintaining  records  of 
each  engine  and  vehicle  converted  for 
use  in  the  Gean  Fuel  Fleets  program  for 
a  period  of  5  years.  The  records  are  to 
include  the  engine  or  vehicle  make, 
engine  or  vehicle  model,  engine  or 
vehicle  model  year,  and  engine  or 
vehicle  identification  number  of 
converted  engines  and  vehicles;  the 
certification  number  of  the  conversion 
configuration;  the  brand  names  and  part 
numbers  of  the  parts  included  in  the 
conversion  configuration;  the  date  of  the 
conversion  and  the  facility  at  which  the 
conversion  was  performed;  and  the 
results  of  post-installation  emissions 
testing  if  required  pursuant  to  paragraph 
(c)  of  this  section. 

22.  A  new  §  88  308-94  is  added  to 
subpart  C  to  read  as  follows; 


gas-fueled  LDVs/LDTs  of  the  same 
vehicle  class  and  model  year. 

(d)  Heavy-duty  vehicles.  ILEVs  in  the 
HDV  class  shall  have  exhaust  emissions 
with  combined  non-methane 
hydrocarbon  and  oxides  of  nitrogen 
exhaust  emissions  which  do  not  exceed 
the  exhaust  emission  standards  in  grams 
per  brake  horsepower-hour  listed  in 
§88.105.  Exhaust  emissions  shall  be 
measured  in  accordance  with  the  test 
procedures  specified  in  §88.105(dl.  An 
ILEV  must  be  able  to  operate  on  only 
one  fuel,  or  must  be  certified  as  an  ILEV 
on  all  fuels  it  can  operate  on.  These 
vehicles  shall  also  comply  with  all 
requirements  of  40  CFR  part  86  which 
are  applicable  in  the  case  of 
conventional  gasoline-fueled,  melhanol- 
fueled.  diesel-fueled,  natural  gas-fueled 
or  liquified  petroleum  gas-fueled  HDVs, 
of  the  same  weight  class  and  ntodel 
year. 
•        •        •        •        • 

24.  The  tables  to  subpart  C  of  part  88 
are  amended  by  removing  tables  C93-6, 
C93-6.1.  and  C93-6.2.  and  by  revising 
tables  C94-1,  C94-1.1,  C94-1.2,  C94- 
1.3,  C94-2,  C94-2.1,  C94-2.2,  C94-2.3. 
C94-3,  C94-3.1,  C94-3.2,  and  C94-3.3 
to  read  as  follows: 


Table  C94-1.1.— Credit  Generation: 

Purchasing  More  Clean-Fuel  Vehicles  Than  Required  by  the  Mandate 

LDT 

LDV. LDT 
S6000 
GVWR, 

LDT 

LDT 

>6000 

LDT 

<6000 

>6000 

GVWR, 

>6000 

NMOG 

GVWR. 

GVWR. 

>3750 

GVWR. 

>3750LVW 

<3750 

ALVW 

>K5750 

<3750  LVW 

S5750LVW 

ALVW 

<5750 
ALVW 

ALVW 

LEV  ..„ _ 

1.00 
1.20 
1.43 

1.26 
1.54 
1.83 

0.71 
1.00 
1.43 

0.91 
1.29 
1.83 

1.11 

ULEV  ...    _ 

1.47 

ZEV - - 

2.23 

Table  C94-1 .2.— Credit  Generation:  Purchasing  a  ULEV  or  ZEV  To  Meet  the  Mandate 


NMOG 

LDV.  LDT 

<6000 

GVWR, 

<3750  LVW 

LDT 

1<6000 

GVWR. 

>3750LVW 

S5750  LVW 

LDT 
>6000 
GVWR. 
<3750 
ALVW 

LDT 
>6000 
GVWR. 
>3750 
ALVW. 
<5750 
ALVW 

LDT 
>6000 
GVWR, 
>5750 
ALVW 

LEV 

ULEV  

ZEV „- - 

0.00 
0.20 
0.43 

OOO 
0.29 
0.57 

0.00 
0.29 
0.71 

OOO 
034 
091 

0.00 
0.45 

1.11 

TABLE  C94-1 .3.— CREDIT  NEEDED  IN  LlEU  OF  PURCHASING  A  LEV  TO  MEET  THE  MANDATE 


NMOG 

LDV, LDT 

<6000 

GVWR, 

<3750LVW 

LDT 

<6000 

GVWR. 

>3750  LVW 

<5750LVW 

LDT 
>6000 
GVWR. 
<3750 
ALVW 

LDT 
>6000 
GVWR, 
>3750 
ALVW 
<5750 
ALVW 

LDT 
>6000 
GVWR. 
<5750 
ALVW 

LEV _ 

1.00 

1.26 

0.71 

0.91 

1.11 

Table  C94-2.— Fleet  Credit  Table  Based  on  Reduction  in  NMOG+NO,.  Vehicle  Equivalents  for  Light-Duty 

Vehicles  and  Light-Duty  Trucks 

Table  C94-2.1.— Credit  Generation:  Purchasing  More  Clean-Fuel  Vehicles  Than  Required  by  the  Mandate 


NMOGt-NOx 

LDV. LDT 

<6000 

GVWR, 

<3750LVW 

LDT 

<6000 

GVWR, 

>3750  LVW 

<5750LVW 

LDT 
>6000 
GVWR. 
<3750 
ALVW 

LDT 
>6000 
GVWR. 
>3750 
ALVW 
<5750 
ALVW 

LDT 
>6000 
GVWR. 
>5750 
ALVW 

LEV 

1.00 
1.09 
1.73 

1.39 
1.52 
2.72 

0.33 
1.00 
1.73 

0.43 
1.39 
2.72 

0.52 
2.06 
3.97 

ULEV  

ZEV 

Table  C94-2. 2.— Credit  Generation:  Purchasing  a  ULEV  or  ZEV  To  Meet  the  Mandate 


NMOG^NOx 

LDV. LDT 

<6000 

GVWR. 

<3750  LVW 

LDT 

<6000 

GVWR. 

>3750  LVW 

<5750  LVW 

LDT 
>6000 
GVWR. 
<3750 
ALVW 

LDT 
>6000 
GVWR, 
>3750 
ALVW 
<5750 
ALVW 

LDT 
>6000 
GVWR, 
>5750 
ALVW 

LEV  

0.00 
0.09 
0.73 

OOO 
013 

1.34 

0.00 
0.67 

1.40 

0.00 
0.96 
2.29 

0.00 

1.54 
3.45 

ULEV  

ZEV 

Table  C94-2.3.— Credit  Needed  in  Lieu  of  Purchasing  a  LEV  To  Meet  the  Mandate 

NMOG+NOx 

• 

LDV.  LDT 

<6000 

GVWR, 

<3750  LVW 

LDT 

<6000 

GVWR. 

>3750  LVW 

S5750LVW 

LDT 
<6000 
GVWR. 
<3750 
ALVW 

LDT 
>6000 
GVWR. 
>3750 
ALVW 
<5750 
ALVW 

LDT 
>6000 

GVWR. 
>5750 
ALVW 

LEV  

1.00 

1.39 

0.33 

0.43 

0.52 

Table  C94-3.— Fleet  Credit  Table  Based  on  Reduction  in  Carbon  Monoxide.  Vehicle  Equivalents  for  Light- 
Duty  Vehicles  and  Light-Duty  Trucks 

Table  C94-3.1.— Credit  Generation:  Purchasing  More  Clean-Fuel  Vehicles  Than  Required  by  the  Mandate 


CO 

LDV.  LDT 

<6000 

GVWR. 

<3750LVW 

LDT 

<6000 

GVWR. 

>3750  LVW 

<5750LVW 

LDT 
<6000 
GVWR, 
<3750 
ALVW 

LDT 
>6000 
GVWR. 
>3750 
ALVW 
<5750 
ALVW 

LDT 
>6000 
GVWR. 
>5750 
ALVW 

LEV  

1.00 
2.00 
3.00 

1.00 
2.29 
3.59 

1.00 
2.00 
3.00 

1.00 
2.29 
3.59 

1.00 
2.47 
3.94 

ULEV  

ZEV 
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Table  C94-3^.— Credit  Generation:  Purchasing  a  ULEV  or  ZEV  To  Meet  the  Mandate 

LDT 

LDV. LDT 

<6000 

GVWR. 

S3750LVW 

LDT 

LDT 

>6000 

LDT 

<6000 

>6000 

GVWR. 

>6000 

CO 

GVWR, 

GVWR. 

>3750 

GVWR. 

>3750  LVW 

<3750 

ALVW 

>5750 

<5750  LVW 

ALVW 

<5750 

ALVW 

ALVW 

LEV 

0.00 
1.00 
2.00 

000 
1.00 
2.29 

0.00 
1.00 
2.00 

0.00 
1.00 
2^ 

0.00 

ULEV     ... 

1.00 

ZEV ~ 

2.47 

Table  C94-3.3.— Credit  Needed  in  Lieu  of  Purchasing  a  LEV  To  Meet  The  Mandate 

CO 

LDV, LDT 

<6000 

GVWR. 

<3750  LVW 

LDT 

<6000 

GVWR, 

>3750  LVW 

<5750LVW 

LDT 
>6000 
GVWR, 
<3750 
ALVW 

LDT 
>6000 
GVWR, 
>3750 
ALVW 
<5750 
ALVW 

LDT 
>6000 
GVWR, 
>5750 
ALVW 

lev _ 

1.00 

1.00 

1.00 

1.00 

1.00 

IFR  Doc.  94-22132  Filed  9-29-94;  845  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Parts  212  and  234 
[FRA  Docket  No.  RSGC-6;  Notice  No.  7] 
RIN2130— AA70 

Grade  Crossing  Signal  System  Safety 

agency:  Federal  Railroad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 
action:  Final  rule. 

SUMMA<^y:  FRA  is  issuing  a  Final  rule 
requiriiijj  that  railroads  comply  with 
specific  maintenance,  inspection,  and 
testing  requirements  for  active  highway- 
rail  grade  crossing  warning  systems. 
FRA  is  also  requiring  that  railroads  take 
specific  and  timely  actions  to  protect 
the  travelling  public  and  railroad 
employees  from  the  hazards  posed  by 
malfunctioning  highway-rail  grade 
crossing  warning  systems.  This  action  is 
taken  in  part,  in  response  to  a  statutory 
requirement  that  FRA  "issue  rules, 
regulations,  orders,  and  standards  to 
ensure  the  safe  maintenance,  inspection, 
and  testing  of  signal  systems  and 
devices  at  railroad  highway  gradr? 
crossings." 

EFFECTIVE  DATE:  Those  rules  will  become 
effective  January  1,  1995. 
FOn  FURTHER  INFORMATION  CONTACT: 
VVilham  Goodman,  Chief.  Signal  and 
Train  Control  Division,  Office  of  Safety. 
FRA.  400  Seventh  Street,  S.VV., 
Washington,  DC.  20590  (telephone 
202-366-2231).  or  Mark  Tessler,  Trial 
Attorney,  Office  of  Ciiicf  Counsel,  FRA, 
400  Seventh  Street.  S.W..  Washington. 
DC  20590  (telephone  202-366-0628) 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  20.  1994.  FRA  published 
a  Notice  of  Proposed  Rulemaking 
(NPR,M)  in  which  FRA  proposed  to 
require  that  railroads  comply  with 
specific  maintenance,  inspection,  and 
testing  requirements  for  active  highway- 
rail  grade  crossing  warning  systems. 
FHA  also  proposed  to  require  that 
railroads  take  specific  and  timely 
actions  to  protect  the  travelling  public 
and  railroad  employees  from  tbe 
hazards  posed  by  malfunctioning 
highway-rail  grade  crossing  warning 
systems.  A  public  hearing  was  held  in 
Washington,  DC.  on  March  1.  1994  The 
comment  period  in  this  rulemaking 
closed  on  March  21. 1994.  The  final  rule 
issued  today  refiects  many  of  the 
comments  and  the  testimony  presented 
by  25  parties. 


FRA  had  issued  an  earlier  NPRM  on 
June  29. 1992  (57  FR  28819).  in  which 
FRA  proposed  rules  requiring  specific 
and  timely  response  in  situations 
involving  malfunctioning  highway-rail 
grade  crossing  warning  systems.  A 
public  hearing  was  held  in  Washington. 
DC.  on  September  15.  1992.  This  prior 
NPRM  did  not  address  maintenance, 
inspection  and  testing  of  such  warning 
systems.  Due  to  comments  received  and 
an  intention  to  widen  the  scope  of  the 
rulemaking  to  include  proposed 
standards  for  maintenance,  inspection, 
and  testing  pursuant  to  the  mandate  of 
49  U.S.C.  20134(b).  (formerly  §  202(q)  of 
the  Federal  Railroad  Safety  .Act  of  1970 
(45  U.S.C.  431(q))  (Safety  Act)  as 
amended  by  section  2  of  the  Rail  Safety 
Enforcement  and  Review  Act  (Pub.  L. 
102-365)),  an  open  meeting  was  held  on 
December  11.  1992.  Among  the 
comments  received  was  a  )oint 
submission  from  the  Brotherhood  of 
Railroad  Signalmen,  the  Association  of 
American  Railroads,  and  The  American 
Short  Line  Railroad  Association.  In 
addition  to  commenting  on  the  prior 
NPRM,  the  labor/management  group 
proposed  specific  regulatory  language 
addressing  both  timely  response  and 
maintenance,  inspection,  and  testing. 

The  NPRM  issued  on  January  20,  1994 
reflected  the  consolidation  into  one 
rulemaking  docket  of  the  timely 
response  rulemaking  with  proposed 
standards  for  maintenance,  inspection, 
and  testing  of  grade  crossing  warning 
systems.  The  NPRM  generated  a  wide 
range  of  comments.  Individual 
comments  were  received  from:  thirteen 
state  regulatory  agencies  representing 
eleven  states,  five  commuter  rail 
authorities;  three  freight  railroads:  one 
union;  and  two  industry  associations. 
Additionally,  a  joint  submission  was 
received  from  the  Brotherhood  of 
Railroad  Signalmen,  the  American  Short 
Line  Railroad  Association  and  the 
Association  of  American  Railroads 
("labor/management  group"). 

This  final  rule  amends  49  CFR  Fart 
234,  "Grade  Crossing  Signal  Safety", 
and  to  a  lesser  extent,  49  CFR  Part  212. 
".Slate  Safety  Participation  Regulations." 

This  rule  is  a  vital  component  of 
DOT'S  Rail-Highway  Grade  Crossing 
Aciion  Plan  which  details  six  major 
Departmental  initiatives  addressing 
highway-rail  grade  crossing  safety  and 
trespass  prevention.  These  initiatives 
include:  enhanced  enforcement  of  traffic 
laws  at  crossings;  enhanced  rail  corridor 
crossing  reviews  and  improvements; 
expanded  public  education  and 
Operation  Lifesaver  activities;  increased 
safety  at  private  crossings;  improved 
data  and  research  efforts;  and 
prevention  of  rail  trespassing.  These 


initiatives  are  comprised  of  fifty-five 
separate  actions  the  Department 
proposes  to  take. 

Part  234  was  issued  in  1991  (56  FR 
33728.  July  23. 1991)  primarily  as  a 
reporting  rule  by  which  FRA  received 
data  pertaining  to  malfunctions  of 
highway-rail  grade  crossing  warning 
systems.  Part  234  is  being  amended  by 
restructuring  the  existing  Part  234  into 
two  new  subparts.  "Subpart  A — 
General"  and  "Subpart  B — Reports"  and 
by  adding  two  subparts,  "Subpart  C — 
Response  to  Reports  of  Warning  System 
Malfunction"  and  "Subpart  D — 
Maintenance.  Inspection,  and  Testing." 

Additionally.  49  CFR  Part  212  is  being 
amended  to  provide  for  the 
participation  of  qualified  state  highway- 
rail  grade  crossing  inspectors  and 
apprentices  within  the  State 
Participation  Program. 

As  we  stated  in  the  preamble  to  the 
early  NPRM.  we  believe  the  risks  to  the 
travelling  public  and  railroad  employees 
from  grade  crossing  accidents  resulting 
from  system  failures  can  be  reduced. 
The  active  grade  crossing  warning 
systems  in  place  at  the  nation's 
highway-rail  grade  crossings  are 
designed  to  fail  in  a  "fail-safe"  mode.  If 
a  component  or  circuitry  fails,  the 
device  fails  in  such  a  manner  that  the 
warning  is  activated,  thus  in  theory 
preventing  a  highway  user  from  entering 
onto  the  tracks  in  front  of  a  train.  This 
system  has  worked  successfully  for 
many  years.  FRA  does  not  take  issue 
with  the  basic  design  theory  of  "fail- 
safe" warning  devices — they  are  true 
lifesaving  devices.  However,  the  fail- 
safe feature  loses  its  effectiveness  as 
time  goes  by  without  repair  of  the 
warning  system  and  its  return  to  fully 
functioning  status. 

Failure  of  a  device  to  activate  when  a 
train  is  approaching  creates  an  obvious 
and  acute  risk.  Indeed,  an  otherwise 
cautious  highway  user  could  be 
entrapped  by  the  failure  to  warn 
Although  activation  failures  are  rare 
events  and  railroads  typically  respond 
with  appropriate  dispatch,  adding 
further  impetus  to  appropriate  diagnosis 
and  response  is  warranted  by  the  critical 
nature  of  the  risk. 

Therefore.  FRA  Is  issuing  these 
amendments  to  49  CFR  part  234  in 
which  railroads  are  required  to  take 
certain  steps  when  they  are  notified  of 
either  activation  failures  or  false 
activations.  These  steps,  designed  to 
assure  the  safety  of  the  travelling  public 
and  railroad  employees,  are  not 
unknown  to  the  railroad  industry.  They 
require  the  railroad  to  take  the  following 
three  series  of  steps  after  learning  of  a 
malfunctioning  warning  system:  (1) 
Notif>'  trains  and  law  enforcement 
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authorities  of  the  malfunction;  (2)  take 
appropriate  actions  to  warn  and  control 
highway  traffic  finding  inspection  and 
repair  of  tbe  system;  and  (3)  repair  the 
system. 

The  rules  do  not  establish  a  specific 
time  frame  for  repair  of  malfunctioning 
warning  systems.  Setting  a  specific 
repair  time  would  necessitate 
establishing  a  schedule  of  various 
defects  together  with  approved  repair 
periods.  Not  only  is  a  system  of  this 
type  very  cumbersome  to  establish  and 
monitor,  it  would  not  take  into 
consideration  the  operating 
environments  of  various  railroads. 
Rather,  safety  is  being  maintained  while 
the  warning  system  is  out  of  service  by 
requiring  an  equivalent  level  of  warning 
and  protection.  That  safety  level  will  be 
ensured  by  the  flagging  and  speed 
restrictions  contained  in  this  rule. 

Safety  at  active  grade  crossings  will  be 
further  ensured  by  the  maintenance, 
inspection,  and  testing  requirements 
contained  in  this  rule. 

Section-by-Section  Analysis 

49  CFR  Part  212 

FRA  proposed  re\'isions  to  49  CFR 
Part  212,  "State  Safety  Participation 
Program"  in  order  to  provide  for 
qualified  state  railroad  safety  inspectors 
to  enforce  the  grade  crossing  safety  rules 
issued  today. 

Section  212.231     Highway-rail  Grade 
Crossing  Inspector 

As  proposed,  this  section  amends  49 
CFR  Part  212,  "State  Safety 
Participation  Program"  to  create  a  new 
category  of  "Highway-rail  grade  crossing 
inspector"  within  the  State  Participation 
Program.  The  proposal  established 
minimum  qualification  standards 
enabling  state  inspectors  to  enforce 
grade  crossing  signal  system  safety 
regulations  at  49  CFR  Part  234. 
Additionally,  this  section  as  proposed 
provided  that  all  state  signal  and  train 
control  inspectors  qualified  under 
§  212.207  are  also  thereby  fully  qualified 
under  new  §212.231.  California 
Department  of  Transportation.  Division 
of  Rail  (CA  DOT)  commented  that  this 
proposed  section  was  "worrisome  in  its 
flagrant  approval  of  substituting 
schooling  or  related  technical 
specialization,  or  completion  of  an 
apprentice  training  program,  in  lieu  of 
having  four  years  of  specific 
experience*   *  *  ."  FRA  appreciates 
CA  DOT'S  concerns,  however,  FRA  has 
not  found  the  qualification 
requirements,  which  mirror  the 
requirements  for  state  inspectors  in 
other  disciplines,  to  be  a  problem. 
However,  if  any  state  regulatory  agency 


deems  it  appropriate  to  impose  more 
stringent  requirements  for  its  inspectors, 
it  is  entirely  free  to  do  so.  General 
qualifications  of  state  inspection 
personnel  under  the  state  participation 
program  are  governed  by  49  C.F.R.  part 
212.201  which,  in  subsection  (a)  states 
that  "this  subpart  [subpart  C — State 
Inspection  Persormel)  prescribes  tbe 
minimum  qualification  requirements  for 
State  railroad  safety  inspectors, 
compliance  inspectors  and  inspector 
apprentices.  A  State  agency  may 
establish  more  stringent  or  additional 
requirements  for  its  employees." 
Consequently,  FRA  has  not  modified 
this  section  as  suggested  by  CA  DOT. 

Final  Rule 

This  section  is  being  adopted  as 
proposed,  with  the  exception  that 
language  has  been  added  to  subsection 
(d)  to  clarify  FRA's  original  intent  that 
state  signal  and  train  control  inspectors 
can  also  enforce  Grade  Crossing  Signal 
System  Safety  Rules  only  if  they  have 
demonstrated  the  ability  to  understand 
and  detect  deviations  from  those  rules. 
While  FRA  anticipates  that  state  signal 
and  train  control  inspectors  will  have 
the  technical  expertise  needed  to  ensure 
compliance  with  these  rules,  they  also 
need  to  be  famibeir  with  the  regulatory 
requirements  themselves. 

Section  212.233    Apprentice  Highway- 
rail  Grade  Crossing  Inspector 

As  proposed,  this  section  establishes 
minimum  qualification  standards  which 
applicants  must  meet  prior  to  being 
enrolled  in  the  inspector  training 
program  within  the  State  Participation 
Program.  FRA  received  no  specific 
comments  regarding  this  section. 

Final  Rule 

This  section  is  adopted  as  proposed. 

49  CFR  Part  234 

Section  234. 1     Scope 

As  proposed,  this  section  expands  the 
scope  of  Part  234.  The  final  rule  issued 
today  adds  two  new  subparts  to  Part 
234,  "Response  to  Reports  of  Warning 
System  Malfunction"  and 
"Maintenance,  Inspection,  and  Testing." 
This  section  is  amended  to  include  the 
subject  areas  covered  by  these  new 
subparts. 

This  section  has  been  revised  from 
that  proposed  to  make  clear  that  this 
part  does  not  restrict  a  railroad  frt)m 
adopting  and  enforcing  additional  or 
more  stringent  requirements  not 
inconsistent  with  this  part.  In  addition 
to  prescribing  standards  for  the 
reporting  of  failures  of  highway-rail 
grade  crossing  warning  systems,  this 
part  also  prescribes  minimum  actions 


railroads  must  take  when  such  warning 
systems  malfunction  and  impedes 
minimum  maintenance,  ins]:^tion,  and 
testing  standards  for  such  systems.  The 
actions  required  by  this  part  are  the 
minimum  actions  which  need  to  be 
taken  by  a  railroad  in  a  specific 
situation.  Thus,  it  would  be  acceptable 
for  a  railroad  to  determine  that  it  will 
stop  at  every  malfunctioning  warning 
system  rather  than  cross  at  a  reduced 
speed.  Similarly,  it  is  acceptable  to  test 
a  crossing  system  component  every 
three  months,  rather  than  every  12 
months  as  required  by  this  rule. 
References  in  sections  234  105  and 
234.107  to  a  railroad  "taking,  at  a 
minimum,  the  following  actions:"  have 
accordingly  been  revised  to  delete  "at  a 
minimum"  inasmuch  as  the 
requirement  has  been  placed  more 
appropriately  in  section  234.1. 

The  NPRM  contained  a  provision 
stating  that  "(wjhen  any  person 
performs  any  function  required  by  this 
part,  that  person  is  required  to  perform 
that  function  in  accordance  widi  this 
part."  After  review,  and  in  an  effort  to 
delete  unnecessary  and  confusing 
language,  FRA  will  delete  the  proposed 
language  inasmuch  as  section  234.6 
"Penalties",  provides  for  appropriate 
penalties  against  any  person  who 
violates  any  requirement  of  this  part. 

Final  Rule 

This  section  sets  forth  the  scope  of 
Part  234.  Part  234  imposes  minimum 
maintenance,  inspection,  and  testing 
standards  highway-rail  grade  crossing 
warning  systems.  This  part  also 
prescribes  standards  for  the  reporting  of 
failures  of  such  systems  and  prescribes 
minimum  actions  railroads  must  take 
when  such  warning  systems 
malfunction.  This  part  does  not  restrict 
a  railroad  from  adopting  and  enforcing 
additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

Section  234.3    Application 

FRA  did  not  propose  any  specific 
changes  to  this  section.  Rather,  FRA 
posed  a  series  of  questions  pertaining  to 
the  application  of  these  rules.  FRA 
questioned  whether  the  rules  should 
apply  to  scenic  or  tourist  railroads — 
those  both  on  and  off  the  general 
railroad  system  of  transportation.  FRA 
stated  that: 

FRA  does  not  believe  that  scenic  railroads 
which  are  part  of  the  general  railroad  system 
of  transportation  should  be  treated  differently 
than  other  railroads  under  the  proposed  rules 
issued  today.  The  primary  beneficiary  of 
these  rules  will  be  the  motoring  public.  A 
motorist  should  have  the  same  assurance  of 
safety  whether  crossing  the  tracks  of  a  Class 
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I  railroad,  a  small  short  line,  or  those  of  a 
small  scenic  railroad.  FRA  invites  public 
comment  on  this  issue. 

FRA  further  questioned  whether  these 
rules  should  "he  applied  to  crossings  on 
trackage  not  located  on  the  general 
railroad  system?  Should  the  answer 
depend  on  whether  the  crossing  is  a 
public  or  private  crossing?" 

There  was  disagreement  among 
commenters  as  to  whether  these  rules 
should  be  applied  to  trackage  not 
located  on  the  general  railroad  system. 
The  Minnesota  Department  of 
Transportation  stated,  "We  believe  the 
rules  should  apply  to  all  signals 
whether  they  are  on  public  or  private 
railroads,  public  or  private  roadways  or 
whether  the  railroad  is  connected  into 
the  rail  network  or  not.  The  driver  of  a 
vehicle  is  seldom  aware  of  facility 
ownership.  The  credibility  of  crossing 
signals  needs  to  be  maintained 
regardii;:..s  of  where  they  are  used."  The 
New  York  State  Department  of 
Transportation  (NYS  IXTT)  agreed  to  the 
extent  that  the  rules  "should  apply  to  all 
crossings  of  public  roadways  regardless 
of  the  status  of  the  railroad."  However, 
the  NYS  DOT  further  stated  that 
"extension  of  the  authority  to  include 
tourist  and  plant  railroad  crossings  on 
private  property  would  not  be 
appropriate,  since  motorist  expectations 
are  different  on  private  property  and 
both  train  and  vehicle  speeds  are 
generally  low."  This  difference  of 
opinion  was  also  reflected  in  comments 
received  from  other  parties. 

In  ana!y7.i.ig  this  issue,  FRA  is 
confronted  v»rith  a  numtwr  of  differing 
situations  based  on  the  different  nature 
of  vehicle  roadways  (public  and  private) 
and  differing  railroad  operations:  freight 
and  passengf^r  operation  on  the  general 
system,  freight  operations  within  an 
industrial  plant;  tourist  railroad  on  the 
general  system;  and  tourist  railroad  not 
part  of  the  general  system  (see 
discussion  below). 

Commenters  generally  apree  th.il  all 
crossings  over  g»!neral  system  railroads 
should  be  governed  by  this  rule.  We 
agree.  Thus,  active  warning  systems  on 
both  private  and  public  roadways 
crossing  general  system  railroads  are 
subject  to  this  rule. 

Tnera  was  no  consensus  as  to  whether 
these  rules  should  apply  to  public  or 
private  crossings  over  "plant"  raiL'oads 
While  some  commenters  urged  that  all 
crossings  under  all  circumstances 
should  be  governed  by  the  rule,  others, 
such  as  NYS  DOT  and  West  Virginia 
Department  of  Transportation  held  the 
opinion  that  crossings  over  plant 
railroads  should  not  be  subject  to  the 
rule.  Unfortunately,  FRA  did  not  receive 
speciGc  information  or  data  supporting 


the  views  commenters  supporting  either 
position.  If  FRA  were  to  include  plant 
railroads  within  the  application  of  this 
rule,  it  would  be  applying  a  regulatory 
regimen  over  entities  which  have 
historically  not  been  regulated  by  the 
FRA.  Although  FRA  has  authority  to 
regulate  this  Held  of  entities,  it  has  not 
chosen  to  do  so  for  reasons  of  both  lack 
of  a  demonstrated  safety  need  and  the 
need  to  apply  limited  FRA  safety 
resources  where  they  can  be  best 
utilized.  As  has  been  stated,  plant 
railroad  operations  typically  involve 
low  speed  operations  with  small 
numbers  of  rail  cars  permitting 
relatively  short  stopping  distances. 
These  operations  typically  also  involve 
roadway  crossings  with  relatively  low 
speed  vehicular  traffic.  These  reasons, 
together  with  the  historical  basis  for  not 
asserting  jurisdiction  in  these  situations 
leads  FRA  to  not  assert  jurisdiction  over 
public  and  private  crossings  at  such 
plant  railroads.  Of  course,  because 
FRA's  regulatory  authority  permits  it  to 
amend  the  appUcability  sections  of  its 
regulations  so  as  to  expand  or  contract 
the  populations  of  railroads  covered  by 
a  particular  set  of  regulations,  if 
circumstances  so  warrant,  FRA  may 
assert  such  jurisdiction  in  the  future. 

As  noted  in  the  NPRM,  FRA  recently 
received  a  petition  from  the  Berkshire 
Scenic  Railway  Museum,  Incorporated 
on  behalf  of  tourist,  excursion,  and 
scenic  railroads  requesting  the  need  for 
legislative  and  regulatory  action  for  new 
regulations  tailored  specifically  to  the 
tourist  rail  industry.  Pursuant  to  FR-^'s 
response  to  that  petition,  FRA  has 
considered  the  suggestions  made  by 
those  parties  in  drafting  these  final 
regulations.  There  is  a  very  wide  range 
of  operations  that  could  be  considered 
tourist,  excursion,  or  scenic  railroads 
under  the  broadest  reading  of  the  term 
"railroad."  In  an  effort  to  clarify  the 
proper  extent  of  the  exercise  of  FRA's 
jurisdiction.  FRA  recently  settled  on 
several  principles  that  will  be  used  as 
current  FRA  guidelines.  FRA  will 
exercise  jurisdiction  over  all  tourist, 
excursion,  and  scenic  railroads,  whether 
or  not  they  operate  over  the  general 
railroad  system,  except  those  that  are  (1) 
less  than  24  inches  in  gage  and/or  (2) 
insular. 

To  determine  insularity.  FRA  looks  at 
various  criteria  that  measure  the 
likelihood  that  a  railroad's  operations 
might  affect  a  member  of  the  public. 
FRA  has  concluded  that  a  tourist, 
excursion,  or  scenic  railroad  is  insular 
if  its  operations  are  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expectation  that  the  safety  of 
any  member  of  the  public  (except  a 
business  guest,  a  licensee  of  the  tourist 


operation  or  an  affiliated  entity,  or  a 
trespasser)  would  be  affected  by  the 
operation.  A  raihx>ad  is  not  considered 
insular  if  one  or  more  of  the  following 
exists  on  Its  line-  (a)  A  public  highway- 
rail  crossing  that  is  in  use,  (b)  an  at- 
grade  rail  crossing  that  is  in  use;  (c)  a 
bridge  over  a  public  road  or  waters  used 
for  commercial  navigation;  or  (d)  a 
common  corridor  with  a  railroad,  i.e.,  its 
operations  are  within  30  feet  of  those  of 
any  railroad. 

Thus,  the  mere  fact  that  the  trackage 
of  a  railroad  is  not  connected  to  the 
general  system  does  not  make  the 
railroad  insular  under  these  criteria. 
While  these  criteria  tend  to  sort  out  the 
insular  theme  parks  and  museums,  a 
need  to  do  case-by-case  analysis  in 
certain  close  situations  still  exists. 

Therefore,  FRA  has  concluded  that 
the  requirements  contained  in  this  part 
should  apply  to  each  non-general 
system,  non-insular  passenger  railroad 
that  confines  its  operations  to  lines  that 
are  not  part  of  the  general  system  [i.e., 
it  is  a  stand-alone  with  no  freight  traffic 
but  has  one  or  more  features  that 
preclude  its  being  considered  insular). 
FRA  believes  that  application  of  these 
regulations  to  non-insular  passenger 
operations  off  the  general  system  is 
warranted  by  the  risk  to  passengers 
associated  with  accidents  involving 
heavy  motor  vehicles  and  is  consistent 
with  FRA's  ability  to  regulate  and 
enforce  safety  standards  in  a  cost 
effective  manner. 

FRA  recognizes  that  additional 
crossings  equipped  with  automated 
warning  systems  may  be  found  on  plant 
railroads  and  private  freight  railroads. 
Maintenance,  inspection,  and  testing  of 
these  automated  systems  is  the 
responsibibfy  of  entities  not  otherwise 
regulated  by  FRA.  As  to  plant  and 
private  freight  railroads,  these  functions 
lie  outside  the  scope  of  this  final  rule, 
and  state  and  local  authorities  will 
retain  their  existing  authority  to 
administer  and  enforce  appropriate 
requirements  for  the  protection  of  the 
public.  If  data  should  be  developed  that 
indicates  a  need  for  uniform  national 
regulation  of  this  subject  matter,  FRA 
may  revisit  this  issue  at  a  future  time. 

Based  on  the  above,  FRA  is  revising 
§  234.3  to  apply  to  all  freight,  passenger 
and  scenic  railroads  which  are  part  of 
the  general  system  of  transportation. 
Because  the  present  definition  of 
"highway-rail  grade  crossing"  contained 
in  §  234.5  includes  both  private  and 
public  crossings,  no  change  is  necessary 
to  provide  that  this  part  applies  to  both 
private  and  public  crossings  over 
raifroads  which  are  subject  to  the  rule. 
As  a  consequence,  private  and  public 
crossings  o\'er  general  system  railroads 
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will  be  covered  by  this  part. 
Additionally,  this  part  vdll  apply  to  all 
non-insular  passenger  railroads  off  the 
general  system.  FRA  notes  that  a 
passenger  railroad  off  the  general  system 
may  be  considered  non-insular  under 
FRA's  listed  factors,  but  have  only 
private  grade  crossings  on  its  line  of 
railroad.  Because  of  the  non-insular 
status  of  the  raihoad,  the  private 
crossings  will  be  subject  to  this  rule. 
However,  if  based  on  an  analysis  of  the 
listed  factors  which  determine 
insularity,  a  tourist  operation  is 
considered  to  be  insular,  private 
crossings  on  its  line  would  not  be 
subject  to  this  rule. 

Final  Rule. 

This  section  provides  that  this  part 
applies  to  all  railroads  except  a  railroad 
that  exclusively  operates  freight  trains 
only  on  track  whichis  not  part  of  the 
general  railroad  system  of 
transportation,  rail  rapid  transit 
operations  conducted  over  track  that  is 
used  exclusively  for  that  purpose  and 
that  is  not  part  of  the  general  railroad 
system  of  transportation,  or  a  passenger 
railroad  that  operates  trains  only  on 
track  inside  an  installation  that  is 
insular. 

Paragraph  234.4  Preemptive  Effect 

FRA  proposed  adding  this  section  to 
Fart  234  to  inform  the  public  as  to 
FRA's  views  regarding  the  preemptive 
effect  of  these  rules.  While  the  presence 
or  absence  of  such  a  sectipn  does  not  in 
itself  affect  the  preemptive  effect  of  this 
part,  it  informs  the  public  concerning 
the  statutory  provision  which  does 
govern  the  preemptive  effect  of  these 
rules.  Section  20106  of  title  49  of  the 
United  States  Code,  (formerly  Section 
205  of  the  Safety  Act  (45  U.S.C.  434)) 
provides  that  all  regulations  prescribed 
by  the  Secretary  relating  to  railroad 
safety  preempt  any  State  law, 
regulation,  or  order,  covering  the  same 
subject  matter,  except  a  provision 
directed  at  an  essentially  local  safety 
hazard  that  is  not  incompatible  with  a 
federal  law,  regulation,  or  order  and  that 
does  not  unreasonably  burden  interstate 
commerce. 

The  Cahfornia  Public  Utilities 
Commission  commented  that  the 
"Federal  regulations  do  not  explain  the 
relationship  between  the  FRA  rules  and 
the  various  state  rail-highway  crossing 
regulatory  agency  rules.  Federal  rules 
which  preempt  state  regulation  should 
clearly  define  a  state  regulatory  agency's 
role."  FRA  views  the  terms  of  49  U.S.C. 
20106  as  explaining  such  relationships. 
Any  state  regulatory  agency  rules 
covering  the  same  subject  matter  as 
these  regulations  issued  today  are 


preempted.  However,  section  20106 
provides  that  a  State  may  adopt  or 
continue  in  force  an  additional  or  more 
stringent  law,  rule,  regulation,  or  order, 
relating  to  railroad  safety  when 
necessary  to  eliminate  or  reduce  an 
essentially  local  safety  hazard,  and 
when  not  incompatible  with  any 
Federal  law,  rule,  regulation,  or  order, 
and  when  not  creating  an  unreasonable 
burden  on  interstate  commerce. 

Section  20105  of  title  49  of  the  United 
States  Code,  (formerly  Section  206  of 
the  Safety  Act  (45  U.S.C.  435))  provides 
a  mechanism  by  which  a  state  agency 
can  participate  in  the  subject  areas 
covered  by  today's  regulation.  That 
section  provides  for  state  participation 
in  carrying  out  investigative  and 
surveillance  activities  in  connection 
with  federal  railroad  safety  rules.  See 
also  FRA's  state  participation 
regulations  at  49  C.F.R.  Part  212. 

Final  Rule 

This  section  explains  that  under  49 
U.S.C.  20106  (formerly  Section  205  of 
the  Federal  Raifroad  Safety  Act  of  1970 
(45  U.S.C.  434)),  issuaiice  of  these 
regulations  preempts  any  State  law. 
rule,  regulation,  order,  or  standard 
covering  the  same  subject  matter,  except 
a  provision  directed  at  an  essentially 
local  safety  hazard  that  is  consistent 
with  this  part  and  that  does  not  impose 
an  undue  burden  on  interstate 
commerce. 

Section  234.5  Definitions 

The  NPRM  contained  proposals  to 
add  three  definitions  to  those  terms 
already  defined  in  the  rule.  Commenters 
generally  supported  the  proposed 
definitions  contained  in  the  NPRM. 
However,  some  parties  suggested 
changes  to  two  proposed  definitions, 
"appropriately  equipped  flagger"  and 
"credible  report  of  system  malfunction". 
No  opposition  was  expressed  to  the 
definition  of  "warning  system 
malfunction." 

"Appropriately  equipped  flagger. "  As 
proposed,  the  definition  of 
"appropriately  equipped  flagger"  means 
a  person  other  than  a  train  crewmember 
who  is  equipped  with  an  orange  vest, 
shirt,  or  jacket  for  daytime  flagging.  For 
nighttime  flagging,  similar  outside 
garments  shall  be  retroreflective.  The 
retroreflective  material  shall  be  either 
orange,  white  (including  silver-colored 
coatings  or  elements  that  retroreflect 
white  light),  yellow,  fluorescent  red- 
orange,  or  fluorescent  yellow-orange 
and  shall  be  designed  to  be  visible  at  a 
minimum  distance  of  1,000  feet.  The 
design  configuration  of  the 
retroreflective  material  shall  provide 
recognition  of  the  wearer  as  a  person 


and  shall  be  visible  through  the  full 
range  of  body  motions.  Acceptable  hand 
signalling  devices  for  da\-time  flagging 
include  STOP/SIX)\V  paddles  and  red 
flags.  For  nighttime  flagging,  a 
flashlight,  lantern,  or  other  lighted 
signal  shall  be  used. 

The  West  Virginia  Department  of 
Transportation  recommended  that 
flaggers'  clothing,  devices  and  training 
conform  to  the  Manual  on  Uniform 
Traffic  Control  Devices  ("MUTCD")  in 
all  respects.  As  we  stated  in  the  NPRM, 
we  encourage  railroads  to  provide 
equipment  and  training  in  accordance 
with  "Standards  and  Guides  for  Traffic 
Controls  for  Street  and  Highway 
Construction,  Maintenance,  UtiUty  and 
Incident  Management  Opierations" 
issued  by  the  Federal  Highway 
Administration  as  part  VI  of  the 
MUTCD.  However,  given  the  industry- 
wide cost  of  equipping  in  full 
accordance  with  the  MUTCD  and 
training  thousands  of  employees,  FRA  is 
leaving  to  individual  railroads  the 
decision  as  to  the  extent  of  training  and 
equipping  beyond  the  minimum 
requirements  of  this  rule. 

The  Long  Island  Rail  Road  (LIRR) 
commented  that  a  uniformed  police 
officer  should  be  considered  to  meet  the 
requirements  of  this  section.  We  agree. 
As  noted  in  the  NPRM,  FRA  does  not 
intend  to  impose  flagging  equipment 
requirements  on  police  officers, 
including  uniformed  railroad  poUce. 
Police  officers  are  presumably  trained 
and  equipped  for  traffic  control 
functions.  There  is  therefore  no  need  for 
requiring  any  additional  training  or 
equipment. 

The  American  Public  Transit 
Association  (APTA)  suggested  that  FRA 
eliminate  the  requirement  that  flaggers 
carry  specific  signalling  equipment. 
APTA  stated  that  "it  is  important  for 
flaggers  to  have  their  hands  free  to  stay 
in  radio  contact  with  the  railroad,  which 
may  not  be  possible  if  the  flagger  has  to 
carr}'  items  such  as  paddles.  In  the 
commuter  railroad's  experience,  once  a 
flagger  is  at  a  crossing,  motorists  will 
obey  the  flagger  regardless  of  the 
flagger "s  signalling  devices."  We  agree 
that  a  motorist  will  obey  the  flagger, 
however  a  motorist  must  first  identify  a 
person  as  a  flagger,  and  then  the 
motorist  must  be  able  to  determine  the 
instructions  given  by  the  flagger.  FRA 
believes  that  the  proposed  requirements 
provide  the  motorist  with  the  necessary 
visual  clues.  FRA  believes  that  the 
proposed  requirements  are  the 
minimum  that  provide  safety  for  both 
the  highway  user  and  the  flagger  and 
thus  are  retained  in  the  final  rule.  Maine 
DOT  also  recommended  that 
"reflective"  be  used  to  describe 
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materials  to  be  worn  by  flaggers  rather 
than  "retroreflective."  Retroreflective  is 
used  in  the  latest  version  of  the 
MUrCD.  FRA  will  retain  use  of 
"retroreflective"  to  maintain 
consistency  with  the  MUTCD.  In 
addition  to  the  minimum  standards 
established  by  this  definition,  FRA 
encourages  railroads  to  provide  flagging 
equipment  and  training  in  accordance 
with  "Traffic  Controls  for  Street  and 
Highway  Construction,  Maintenance, 
Utility  and  Emergency  Operations" 
issued  by  the  Federal  Highway 
Administration  as  Part  VI  of  the 
MUTCD. 

As  stated  in  the  NPRM.  persons 
needing  to  be  appropriately  equipped 
are  railroad  employees  other  than  a  train 
crewmember,  or  others  acting  on  behalf 
of  the  railroad,  who  flag  highway  traffic 
at  grade  crossings  with  malfunctioning 
warning  systems.  The  requirement  that 
persons  be  appropriately  equipped  does 
not  apply  to  train  crewmembers  who 
dismount  from  a  locomotive  to  flag  the 
train  through  a  crossing  in  an 
emergency  situation,  or  to  uniformed 
law  enforcement  officers. 

Finci]  Rule 

The  definition  of  "appropriately 
equipped  flagger"  is  adopted  as 
proposed. 

"Credible  report  of  system 
malfunction. "  As  proposed,  "credible 
report  of  system  malfunction"  means 
specific  information  regarding  a 
malfunction  at  an  identified  highway- 
rail  grade  crossing,  supplied  by  a 
railroad  employee,  law  enforcement 
officer,  highway  traffic  official,  or  an 
employee  of  a  public  agency  acting  in 
an  official  capacity. 

APTA  and  LIRR  stated  that  given  the 
high  frequency  of  commuter  rail 
operations,  commuter  railroads  consider 
all  reports  of  malfunction  as  credible 
and  respond  accordingly.  The  American 
Trucking  Associations,  Inc.  (ATA) 
objected  to  the  deBnition  of  "credible 
report"  as  too  narrow.  The  ATA  believes 
that  reports  from  individual  citizens 
should  be  given  the  same  weight  by  the 
railroad  as  reports  from  railroad 
employees  and  the  police.  FRA  believes 
that  a  reporting  system  in  which 
citizens  notify  their  loc^l  police  or 
higliway  department  of  malfunctions 
will  be  more  efficient.  Providing  this 
initial  screening  process  will  reduce 
frivolous  or  fraudulent  notifications  in 
which  members  of  the  pubUc  may 
attempt  to  harass  a  railroad  or 
individual  railroad  employee. 
Additionally,  as  discussed  below  in  the 
analysis  of  §234.101,  certain  situations 
requiring  repair  or  adjustment  of  the 
warning  system  do  not  trigger  a  railroad 


response  under  §§  234.105  and  234.107. 
Although  those  situations,  such  as  dirty 
roundels,  a  burnt  out  bulb,  a  broken 
reflector,  or  a  broken  gate  arm  tip, 
although  important,  are  not  the  type  of 
situations  in  which  the  railroad  should 
be  expected  to  take  the  actions  required 
under  this  nile,  it  is  likely  that  such 
reports  would  be  made  to  the  railroad. 
Providing  an  initial  screening  process 
will  better  enable  a  railroad  to  quickly 
respond  to  those  situations  which  safety 
factors  clearly  require  the  speedy 
response. 

FRA,  of  course,  has  no  objection  to 
railroads  acting  on  reports  from 
individuals  and,  indeed,  as  we  stated  in 
the  preamble  to  the  NPRM,  "we  expect 
that  railroads  will,  as  they  have 
traditionally  done,  investigate  reports  of 
malfunctions  received  from  the  public. 
After  determining  the  accuracy  of  the 
report  a  railroad  would  then  take 
appropriate  action  in  accordance  with 
regulations."  The  rules  issued  today  do 
not  prohibit  a  railroad  from  adopting 
internal  nrles  that  would  trigger  specific 
responses  to  an  individual's  complaint, 
but  would  only  mandate  the  required 
responses  to  reports  from  "official" 
sources. 

FRA  is  including  within  the 
definition  of  "credible  report" 
information  generated  by  an  automatic 
reporting  device.  FRA  has  considered 
this  inclusion  in  light  of  possible  "scope 
of  notice"  problems.  However,  after 
consideration,  FRA  is  of  the  opinion 
that  even  without  this  clarifying 
language,  railroads  would  be  required  to 
respond  to  such  reports  under  the  rule 
as  proposed.  Section  234.101  mandates 
rules  requiring  employees  to  report 
instances  of  malfunctions.  The 
employee  responsible  for  monitoring 
such  automatic  devices  must  report 
such  malfunctions  under  section 
234.101.  Such  reports  are  within  the 
definition  of  "credible  report."  By 
adding  "generated  by  an  automatic 
reporting  device"  to  the  definition,  FRA 
will  avoid  any  confusion  in  the  industry 
as  to  what  is  expected  when  automatic 
reporting  devices  are  used. 

In  a  comment  related  to  credible 
reports,  the  ATA  further  recommended 
that  railroads  be  required  to  post  at  the 
crossing  the  railroad's  name,  crossing 
identification  number,  and  a  telephone 
number  for  reporting  malfunctions 
similar  to  the  system  now  in  place  in 
Texas.  The  railroads  have  cooperated  in 
establishing  such  systems  in  three  States 
(Texas,  Delaware  and  Connecticut),  and 
FRA  is  finalizing  a  report  reviewing  the 
results  of  the  Texas  program. 

FRA  agrees  that  establishment  of  a 
notification  system  is  a  desirable 
objective.  The  Department's  Rail- 


Highway  Grade  Crossing  Action  Plan 
specifies  that  this  issue  will  be  further 
examined  through  a  special  safety 
inquiry. 

Public/private  cooperation  is  needed 
to  make  this  type  of  system  workable.  It 
is  important  that  initial  notification  go 
to  a  public  authority  or  an  entity 
operating  on  behalf  of  the  public.  This 
procedure  helps  prevent  the  misuse  of 
the  notification  system,  while  providing 
immediate  notice  to  public  authorities 
where  steps  should  be  taken  to  protect 
highway  traffic  pending  the  railroad 
response.  Where  citizens  making  reports 
do  not  note  the  inventory  number  or  it 
is  not  posted  due  to  vandalism, 
knowledge  of  the  street  or  highway 
system  may  be  necessary  to 
identification  of  the  railroad  company 
and  specific  crossing. 

Railroad  cooperation  is  important  to 
sort  out  valid  reports  from  those  that 
derive  from  misunderstanding  of  how 
devices  function  (as  where  a  switching 
movement  is  occupying  the  fouling 
circuit  on  an  industrial  siding)  and  to 
ensure  prompt  response  to  valid  reports. 
Clear  identification  of  responsibility  for 
posting  and  maintaining  signage  is  also 
essential. 

Although  this  rulemaking  is  not  the 
appropriate  vehicle  for  resolving  this 
issue,  FRA  will  continue  its 
examination  of  this  issue  through  the 
safety  inquiry  noted  above,  with  the 
objective  of  promoting  the  earliest 
feasible  notification  of  warning  device 
malfunctions. 

Final  Rule 

The  definition  of  "credible  rep)ort  of 
system  malfunction"  is  adopted  as 
proposed. 

"Warning  system  malfunction"  As 
proposed  "warning  system 
malfunction"  means  an  activation 
failure  or  a  false  activation  of  a 
highway-rail  grade  crossing  warning 
system. 

No  opfK)sition  was  expressed  to  this 
definition. 

Final  Rule 

The  definition  of  "warning  system 
malfunction"  is  adopted  as  proposed. 

Section  234.6(a)    Civil  Penalties 

As  proposed,  this  section  amends  the 
present  "civil  penalty"  provision  in 
effect  for  Part  234.  The  amendment 
brings  this  section  into  conformity  with 
49  U.S.C.  21301  (formerly  §  209(a)  of  the 
Safety  Act  as  amended  by  section  9  of 
the  Rail  Safety  Enforcement  and  Review 
Act).  That  section  amended  the 
definition  of  "person."  The  clarified 
definition  of  "person"  includes,  but  is 
not  limited  to,  such  entities  as 


manufacturers  and  lessors  of  railroad 
equipment  and  independent 
contractors.  Congress'  purpose  in 
amending  the  definition  of  "person" 
was  to  clarify  the  Secretary's  existing 
power  over  entities  whose  activities 
related  to  rail  safety  by  explicitly 
defining  that  authority.  See  1992  U.S. 
Code  Cong,  and  Adm.  News,  p.  879. 
Congress  made  it  clear  that  the  included 
list  of  "persons"  subject  to  the 
Secretary's  authority  was  intended  to  be 
illustrative  and  not  exhaustive. 

There  were  no  comments  pertaining 
to  this  proposed  section. 

Final  Rule 

This  section  is  adopted  as  proposed. 

Section  234.101     Employee  Notification 
Rules 

As  proposed,  this  section  requires  that 
each  railroad  issue  rules  requiring 
employees  to  report  to  a  designated 
railroad  official,  by  the  quickest  means 
available,  any  warning  system 
malfunction.  This  provision  is  intended 
to  ensure  that  all  employties  report 
instances  of  false  activations  and 
activation  failures  (see  definition  of 
warning  system  malfunctions)  and  that 
such  reports  are  made  to  the  appropriate 
person.  This  section  does  not  require 
that  a  railroad  issue  rules  to  require 
notification  of  maintenance  or 
operational  problems  which  are  not 
fdlse  activations  or  activation  failures. 
Examples  of  such  situations  not  covered 
by  this  section  would  be  dirty  roundels, 
one  bulb  burnt  out,  a  broken  reflector, 
or  a  gate  arm  tip  broken.  While 
employees  should  report  such  situations 
to  the  railroad,  those  situations  do  not 
require  a  railroad  response  under 
Subpart  C  of  this  part. 

The  labor/management  group 
recommended  that  this  provision  be 
modified  in  recognition  that  railroad 
employees  frequently  report  signal 
malfunctions  to  dispatchers,  operators, 
and  other  railroad  personnel  who  would 
not  be  categorized  as  "railroad 
officials."  The  labor/management  group 
thus  recommended  that  the  provision  be 
revised  to  include  other  persons 
designated  by  the  railroad.  We  agree 
Broadening  those  persons  to  whom 
notification  of  malfunctions  can  be 
made  will  eliminate  potential  confusion 
in  implementing  the  regulations.  This 
section  is  being  revised  accordingly. 

Final  Rule 

This  section  requires  that  each 
railroad  issue  rules  requiring  its 
employees  to  report  to  persons 
designated  by  that  railroad,  by  the 
quickest  mea.ns  available,  any  warning 
system  malfunction. 


Section  234 . 1 03    Timely  Response  to 
Report  of  Malfunction 

§  234.103(a) 

Proposed  subsection  (a)  requires  that 
upon  receipt  of  a  credible  report  of  a 
warning  system  malfunction,  the 
railroad  shall  immediately  investigate 
the  report  and  determine  the  nature  of 
the  malfunction.  The  railroad  then  takes 
action  as  required  by  §  234.207. 

Various  commenters  stated  that  use  of 
the  term  "immediately"  is 
inappropriate.  New  Jersey  Transit  states 
that  "Ulhe  requirement  to  'immediately 
investigate'  a  reported  weiming  system 
malfunction  in  (a)  adds  vagueness  to  an 
otherwise  adequate  rule."  The  labor/ 
management  group  also  recommended 
deletion  of  the  "immediate  response" 
requirement.  They  commented  that  "the 
term  'immediately'  may  be  too 
restrictive  and  would  impose  a  standard 
which  simply  could  not  be  achieved 
under  all  circumstances."  We  agree  with 
the  commenters  that  use  of  "immediate" 
could  present  compliance  problems 
when  "immediate"  is  interpreted  in  its 
dictionar\'  meaning.  Immediately  is 
commonly  defined  as  'without  lapse  of 
time;  without  delay:  instantly;  at  once." 
We  agree  with  the  labor/management 
group  that  a  more  appropriate  standard 
is  provided  by  requiring  a  "prompt" 
response,  which,  while  not  requiring  a 
virtually  impossible  instantaneous 
response,  will  establish  a  standard  that 
a  railroad  must  respond  quickly  to  a 
credible  report  of  malfunction.  The  final 
rule  is  revised  accordingly. 

Final  Rule 

Subsection  234.103(a)  requires  that 
upon  receipt  of  a  credible  report  of  a 
warning  system  malfunction,  a  railroad 
having  maintenance  responsibility  for 
the  warning  system  shall  promptly 
investigate  a  credible  report  of 
malfunction.  Based  upon  the  results  of 
that  investigation,  and  in  accordance 
with  §  234.207,  the  railroad  is  required 
to  adjust,  repair,  or  replace  any  faulty 
component  without  undue  delay 

§  234.103(b) 

As  proposed.  §  234.103(b)  requires 
that,  until  repair  or  correction  of  the 
warning  system  is  completed,  the 
railroad  shall  provide  alternative  means 
of  warning  highway  traffic  and  railroad 
employees  in  accordance  with  this 
subpart. 

There  were  no  comments  on 
subsection  (b). 

Final  Rule 

Ducause  acceptable  alternative  means 
of  protecting  the  travelling  public  and 
railroad  employees  are  described  in 


§§  234.105  and  234.107,  this  section  is 
being  revised  to  specifically  reference 
those  sections. 

§  234.103(c) 

As  proposed,  subsection  (c)  provides 
that  nothing  in  this  subpart  requires 
repair  or  correction  of  a  warning  system, 
if,  acting  in  accordance  with  applicable 
State  law,  the  railroad  proceeds  to 
discontinue  or  dismantle  the  warning 
system,  provided  such  warning  system 
not  be  left  in  place  imless  the  railroad 
complies  with  this  subpart. 

This  subsection  makes  clear  that 
nothing  in  these  regulations  forces  a 
railroad  to  continually  repair  a  warning 
system  that,  under  State  law,  cav  be 
retired.  However,  a  railroad  m^sl  still 
comply  with  this  part  during  retirement 
proceedings.  This  subsection  also 
requires  that  even  if  a  warning  system 
has  been  retired  under  State  law.  until 
that  system  is  physically  removed,  the 
railroad  must  comply  with  this  part. 
This  requirement  uill  ensure  that  if  a 
highway  user  sees  a  warning  system  at 
a  crossing,  he  or  she  can  rely  on  it  to 
be  a  properly  functioning  system. 

There  were  no  comments  on  this 
subsection. 

Final  Rule 

Subsection  234.103(c)  is  adopted  as 
proposed. 

Section  234.103     Activation  Failure 

Commenters  raised  a  number  of  issues 
relating  to  this  section.  The  labor/ 
management  group  recommended  that 
this  section  be  modified  by  establishing 
a  requirement  for  "prompt."  rather  than 
"immediate."  action  in  response  to  a 
credible  report  of  warning  system 
malfunction.  For  the  same  reasons  as 
stated  in  the  discussion  regarding 
§234.103.  FR.\  is  substituting 
"promptly  "  for  "immediatelv"  in  the 
final  rule'  As  in  §  234.103.  FRA  believes 
this  will  establish  a  standard  that  a 
railroad  must  initiate  the  required 
warning  efforts  quickly  and  without 
undue  delay. 

The  labor/management  group 
suggested  replacing  the  rt;ference  to 
"motorist"  with  "highway  user" 
inasmuch  as  highway  traffic  is  not 
limited  to  motorists.  FR.\  agrees,  and 
has  changed  the  rule  accordingly. 

The  labor/management  group  also 
recommended  that  the  phrase  "at  a 
minimum"  be  eliminated  from  this 
section  and  §  234. 107.  The  group 
believed  that  the  plirase  is  unnecessary 
and  that  it  could  be  misinterpreted  as 
implying  that  additional  action  could  be 
necessary  in  response  to  a  report  of  a 
malfunction.  As  stated  in  the  discussion 
of  §234.1.  FR.\  intends  that  the  rule 
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issued  today  specifies  the  minimum 
actions  a  railroad  must  take  in  certain 
circumstances.  Section  234.1  has  been 
revised  to  make  clear  that  this  part  does 
not  restrict  a  railroad  from  adopting  and 
enforcing  additional  or  more  stringent 
requirements  not  inconsistent  with  this 
part.  Thus,  given  the  revision  to  §  234.1. 
references  in  §234.105  and  234.107  to 
minimum  actions  to  be  taken  by  a 
railroad  have  been  deleted  as 
unnecessarily  repetitive. 

The  labor/management  group  also 
noted  that  manual  operation  of  defective 
warning  devices  was  not  addressed  in 
the  NFRM  and  suggested  that  such 
operation  should  be  considered  to  be  an 
"alternative  means"  of  giving  warning, 
with  the  result  that  a  train  could 
proceed  through  the  crossing  at  normal 
speed.  FRA  agrees  that  if  a  warning 
system  is  manually  activated,  a  train  can 
proceed  through  the  crossing  at  normal 
speed. 

§  234.105(b) 

FRA  received  a  number  of  comments 
pertaining  to  the  proposed  requirement 
of  §  234.105(b)  that  "the  highway  traffic 
control  authority  having  jurisdiction 
over  the  crossing"  be  notified  of  the 
crossing  system  malfunction.  The 
Southern  Pacific  Transportation 
Company  and  related  railroads 
recommended  deletion  of  this 
requirement  l)ecause  it  "would  be  very 
difficult  for  the  railroads  to  determine 
who  to  call,  and  to  maintain  such  a 
database."  The  railroad  further  stated 
that  "it  is  not  likely  that  highway  traffic 
authority  will  respond  due  to  their  own 
shortages  of  staff,  and  even  if  they  do 
respond,  they  may  bo  unable  to  properly 
staff  the  crossing  •   •   •  ."  West  Virginia 
Department  of  Transportation  (WVDOT) 
commented  that  notifying  the  highway 
traffic  authority  would  only  be 
appropriate  during  normal  business 
hours.  WVDOT  suggested  that  it  would 
be  l)etter  to  notify  the  appropriate  law 
enforcement  agency.  We  fully  agree. 
FRA  always  intended  that  notification 
be  given  to  the  public  agency  charged 
with  traffic  enforcement  on  the  road, 
whether  that  be  the  local  police. 
sherifPs  department  or  state  police. 
FRA's  use  of  the  term  "highway  traffic 
authority"  was  misleading  and  FRA  is 
therefore  replacing  that  term  with  "law 
enforcement  agency  "  The  LIRR.  which 
presently  uses  its  own  railroad  police 
extensively  in  situations  of  grade 
crossing  warning  malfunctions,  notifies 
the  local  police  only  when  its  own 
uniformed  police  are  unable  to  respond 
or  due  to  high  volume  of  traffic  flow  at 
the  crossing.  FRA  considers  notification 
of  railroad  police  who  are  capable  of 
responding  and  controlling  vehicular 


traffic  to  be  equivalent  to  notification  of 
the  appropriate  "law  enforcement 
agency."  The  final  rule  is  being 
modified  accordingly. 

§  234.105(c) 

In  response  to  a  commenter's 
suggestion,  this  subsection  is  rearranged 
to  be  consistent  with  the  arrangement  of 
§  234.107(c).  Both  subsections  tiegin 
with  the  flagging  requirements  which 
permit  train  operations  at  normal  sf)eed. 
The  subsections  then  address  those 
situations  which  are  progressively  more 
restrictive  on  train  operations. 
References  in  the  following  discussion 
are  to  the  subsection  numbers  as 
proposed.  The  revised  section  number 
as  it  appears  in  the  final  rule  follows  in 
parentheses. 

As  proposed,  subsection  105(c) 
requires  that  upon  receipt  of  a  credible 
report  of  malfunction,  a  railroad  must 
provide  or  arrange  for  alternative  means 
of  actively  warning  motorists  of 
approaching  trains,  consistent  with 
requirements  detailed  in  paragraphs  (1) 
through  (4).  FRA  is  deleting  the  phrase 
"or  arrange  for"  in  the  first  sentence  of 
this  subsection.  A  railroad  may  provide 
for  alternative  means  of  warning 
highway  users  by  providing  its  own 
flaggers,  or  it  may  contract  with  another 
entity  to  provide  that  warning.  FRA  is 
deleting  the  above  phrase  to  avoid  the 
impression  that  merely  arranging  for 
such  activities  is  an  adequate  response. 
A  railroad's  responsibilities  under  this 
provision  are  fulfilled  only  when  the 
alternative  means  of  warning  highway 
users  is  actually  provided. 

Paragraph  105lc)(l)  (final  rule — 
105(c)(3))  generated  many  comments. 
As  proposed,  it  requires  a  train  to  stop 
before  entering  a  crossing  until  an 
appropriately  equipped  flagger  or  law 
enforcement  officer  was  stationed  at  the 
crossing.  The  proposal  further  requires 
that  once  the  train  was  stopp>ed.  a 
crewmember  must  dismount  to  flag 
highway  traffic  to  a  stop.  When  safe  to 
do  so.  the  locomotive  would  proceed 
through  the  crossing,  with  the 
crewmember  then  reboarding. 

The  LIRR  noted  that  the  proposed 
regulation  does  not  cover  the  situation 
of  trains  being  operated  by  one  person. 
The  LIRR  stated  "it  would  not  be  in  the 
best  interest  of  our  customers  if  the 
engine  could  not  be  moved  until  an 
appropriately  equipped  person  arrived." 
The  labor/management  group  also 
commented  that  in  unusual  situations 
there  may  be  occasions  where  a  train 
has  only  the  engineer  available  to  flag 
traffic:  "In  those  cases,  we  believe  that 
under  §  234.105.  the  train  would  be 
permitted  to  proceed  through  the 
crossing  after  the  train  was  stopped  and 


it  was  determined  that  it  was  safe  to  do 
so."  Th'.t  interpretation  is  incorrect. 
FRA  ni  les  that  nothing  in  the  proposed 
language  of  §  234.105(c)(1)  permits  a 
locomctiv  to  proceed  through  the 
crossing  v.ithout  being  flagged  through 
that  cros,sip.g  by  someone  on  the  ground, 
nor  does  the  labor/management  group 
provide  any  basis  for  their  contrary 
conclusion. 

In  addressing  the  issue  raised  by  these 
commenters.  we  are  faced  with 
balancing  the  railroads'  and  commuters' 
needs  for  timeliness  with  the  safety 
needs  of  the  motoring  public.  Requiring 
commuter  trains  to  remain  stopped  until 
a  flagger  or  law  enforcement  officer 
arrives  will  undoubtedly  inconvenience 
the  commuting  public.  Similarly,  freight 
trains  and  intercity  passenger  trains  will 
be  inconvenienced,  although  on  a 
smaller  scale.  We  note  however,  that  the 
requirement  to  flag  a  crossing  during 
periods  of  malfunction,  while  not 
universal,  is  not  new.  Rule  138(c)  of  the 
Northeast  Operating  Rules  Advisory 
Committee  (NORAC)  requires  that  if 
"crossing  protection  devices  are  not 
functioning  properly  •   •   •  trains  must 
approach  the  crossing(s)  prepared  to 
stop  and  not  proceed  until  protection 
against  highway  traffic  is  provided  by 
on-ground  personnel."  The  Northeast 
Illinois  Regional  Commuter  Railroad 
Corporation  (METRA).  a  commuter 
railroad  carrying  240.000  commuters 
daily,  requires  that  in  situations  of 
activation  failure,  "trains  must  be 
advised  to  STOP  and  flag  the  crossing 
on  both  sides  until  the  entire  movement 
has  cleared  the  crossing." 

After  consideration  of  the  comments 
and  implications  for  both  safety  and 
railroads'  on-time  performance.  FRA  is 
not  revising  the  rule  to  provide  an 
exception  for  trains  operated  by  one 
person.  Permitting  a  train  to  stop  and 
then  proceed  through  a  crossing  without 
a  flagger  and  without  properly 
functioning  automatic  gates  and  lights 
sends  a  confusing  and  potentially  tragic 
message  to  a  highway  user.  The 
highway  user,  seeing  the  train  stop,  may 
be  encouraged  to  cross  in  front  of  the 
train  thinking  that  he  or  she  has  the 
right  of  way. 

FRA  believes  the  effect  on  railroads 
such  as  the  LIRR  will  be  minimal.  As 
noted  elsewhere  in  this  discussion.  FRA 
is  revising  section  105(c)  to  permit 
trains  to  proceed  at  normal  speed 
through  crossings  when  one  uniformed 
law  enforcement  officer  is  present, 
rather  than  one  officer  for  each  direction 
of  highway  traffic.  Due  to  this  change, 
railroad  or  local  police  will  be  better 
able  to  respond  to  crossing 
malfunctions,  even  in  cases  of  multiple 
crossings  malfunctioning.  The  presence 
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of  one  fliigger  will  avoid  the  necessity  of 
trains  coming  to  a  stop,  and  the 
presence  of  a  uniformed  police  o^fiLer 
will  permit  normal  speed  operation.s 
through  the  crossing. 

The  labor/managcruent  group 
proposed  adding  a  provision  to  this 
section  which  would  provide  that  after 
a  train  is  stopped  at  a  crossing,  if  a 
member  of  the  train  crew  deteimines 
that  the  warning  devices  are  in  tart 
operating  properly,  a  crewmember  will 
not  be  required  to  dismount  to  T.ag 
highway  traffic.  The  group  proposes  that 
the  locomotive  may  then  proceed 
through  the  crossing  and  normal  speed 
resumed  after  the  locomotive  has  pasi;ed 
through  the  crossing.  FRA  takes  no 
exception  to  this  procedure,  although  an 
additional  regulatory  provision  is  not 
needed.  If  a  train  crew,  after  being 
notified  of  activation  failure,  finds 
instead  that  the  warning  system  is 
indued  properly  providing  warning,  the 
train  may  pass  through  the  cr'Ksing 
without  flagging  because,  in  essence,  the 
malfunction,  if  one  then  exists,  is  a  false 
activation.  It  is  difficult  to  determine 
whether  the  situation  at  the  crossing 
was  in  fact  a  false  activation,  since  the 
crew  does  not  know  if  the  system  was 
incorrectly  warning  of  oncoming  trains 
when  no  trains  were  approaching,  the 
reality  is  that  the  warning  system  is  in 
fact  providing  warning  to  the  highway 
user.  Flagging  in  that  situation  is  not 
needed  since  the  malfunction  is  not  one 
of  activation  failure,  but  instead  is,  at 
most,  one  of  false  activation. 

Section  105(c)(1)  (final  rule— 
105(c)(3))  is  also  being  revised  to  permit 
a  train  to  resume  normal  speed  after  the 
flagging  crewmember  reboards  the 
locomotive.  This  change  will  correct  an 
earlier  drafting  oversight  and  will  bring 
this  secnon  into  conformity  with  both 
the  rcni-.iader  of  this  section  and 
§234.107. 

Section  234. 1 05(c)(2)    (Final  Rule— 
234.105(c)(1)) 

Paragraph  105(c)(2)  (final  rule— 
105(c)(1))  as  proposed  requires  that  if  an 
appropriately  equipped  flagger  or  law 
enforcement  officer  provides  warning 
for  each  direction  of  highway  traffic, 
trains  may  proceed  through  the  crossing 
at  nor.mal  speed. 

The  LIRR  objected  to  the  requirement 
that  there  be  a  flagger  or  law 
enforcement  officer  flagging  both 
directions  of  traffic  before  a  train  could 
proceed  through  the  crossing  at  normal 
speed.  LIRR  pn)senfly  uses  uniformed 
railmad  police  to  flag  crossings  during 
malfunctions.  Under  present  LIRR 
policy,  one  uniformed  p<jlice  officer 
controls  both  directions  of  highway 
traffic  at  crossings  with  malfunctioning 


warning  systems.  Based  on  its 
experience  and  the  effect  it  would  have 
on  its  police  operations,  the  LIRR 
stn^nuously  objects  to  requiring  a  flaggor 
for  each  direction  of  highway  traffic. 
LIRR  claims  that  it  would  result  in 
unjwfx^ssary  delays  to  LIRR's  commnf?r 
trains,  which  cperalc  at  up  to  2-minute 
headways,  each  carrying  up  to  1300 
passengers.  The  railroad  also  stated  that 
requiring  two  police  officers  to  flag  a 
crossing  would  have  a  significant 
impact  on  LIRR  police  operations  by 
effectively  requiring  two-officer  patrols 
instead  of  the  present  p.itrols  using  one 
officer. 

FRA  made  no  distinction  in  the 
NPRJvI  between  flaggers  and  law 
enforcement  officers  and  tlieir  ability  to 
safely  control  and  direct  vehicular 
traffic.  Thus,  under  the  NPRM,  a  train 
could  proceed  through  a  crossing  with 
a  malfunctioning  warning  system  onlv  if 
an  appropriately  equipped  flagger  or 
law  enforcement  officer  provides 
warning  for  each  direction  of  highway 
traffic.  Based  on  the  comments  received. 
FRA  has  reconsidered  and  determined 
that  due  to  a  poUce  officer's  traffic 
control  training,  the  officer's  abilitv  to 
call  for  assistance  if  needed,  and  the 
motoring  pubhc's  higher  level  of 
responsiveness  to  a  uniformed  officer, 
the  presence  of  one  imiformed  law 
enforcement  officer  at  a  crossing  will 
enable  trains  to  pass  through  the 
crossing  at  normal  speed.  This  section  is 
being  revised  accordingly. 

Maine  DOT  recommended  that  speeds 
be  limited  in  all  cases  of  activation 
failure.  It  recommended  a  20  mile  per 
hour  limit  in  those  cases  where  a  flagger 
is  present  for  each  direction  of  highway 
traffic.  Such  a  limit  would,  according  to 
Maine  EXIT  "allow  more  stopping  time 
for  highway  users,  thereby  siinplifying 
the  flaggers  job  and  enhanci;;g  overall 
safety  at  the  crossing."  We  continue  to 
believe  that  the  presence  of  a  unfformed 
law  enforcement  officer  or  the 
appropriate  number  of  flaggers  can 
effectively  warn  highway  traffic  of 
oncoming  trai.-is.  We  are  therefore  not 
revising  section  105(c)(2)  (final  rule— 
105(c:){l))  regarding  train  speed. 

Section  234.105(r)(3)    (Final  Rule— 
234.105(c)(2)) 

Paragraph  105(cj(3)  as  proposed, 
provides  that  trains  may  proceed  with 
caution  through  the  crossing  at  a  speed 
not  exceeding  10  miles  per  hour  if  an 
approprialcly  equipped  flagger  or  law 
enforcement  officer  provides  warning 
for  highway  traffic,  but  there  is  not  at 
least  one  flagger  of  law  enforcement 
officer  providing  warning  for  each 
direction  of  highway  traffic.  After  the 


locomotive  has  passed  through  the 

err  ssing,  norma)  speed  may  be  resunied. 

This  paragraph  is  being  revised  to 
omit  references  to  law  enforcerac::.! 
officers,  inasmuch  as  paragraph 
105(c)(lJ  of  the  final  rule  now  provides 
that  the  presence  of  one  law 
enforcement  officer  will  permit  jiormal 
?:peeds  through  the  crossmg. 

LiRR  expressed  concern  regarding  the 
maximum  speed  at  which  a  train  would 
be  permitted  to  proceed  through  a 
crossing  under  tliis  paiagraph.  The 
representative  of  the  LIRR  testified  that 
LIRRs  "r.poraling  .speed  under 
restricted  speed,  •  *  *  is  a  speed  not 
exceeding  15  miles  an  hour,  at  whirh  a 
train  can  be  stopped  within  cne  half 
division  of  range  short  of  the  next 
signal,  an  obstruction,  switch  properly 
aligned,  looking  out  for  broken  rail  or 
crossing  protection  not  functioning.  We 
think  that  the  restricted  speed  meets  the 
criteria  safely  for  moving  trains  over 
grade  crossings."  The  LIRR  em.phasized 
the  increased  disruption  to  commuter 
traffic  resulting  from  the  10  miles  per 
hour  limit  compared  to  a  firait  of  15 
miles  per  hour.  APTA  also  cppcsed  the 
10  miles  per  hour  limit,  as  did  the  labor/ 
management  group  and  the  Southern 
Pacific.  Other  views  included  tho.se  of 
New  Jersey  Transit  which  was  in  favor 
of  requiring  movement  at  "restricted 
speed"  rather  than  10  miles  per  hour. 
FRA  rejected  the  use  of  "restricled 
speed"  in  the  NPRM  because  it  does  not 
have  the  same  meaning  throughout  the 
industry.  "Restricted  speed"  has 
different  meanings  on  different 
railroads,  different  speed  limits  ranging 
from  10  mph  to  20  mph  and  its  meaning 
can  be  changed  unilaterally  by  a 
railroad.  Reliance  on  the  requirement 
that  the  train  be  able  to  "stop  within 
one-half  the  range  of  vision"  (a  common 
element  of  the  definition  of  "restricted 
speed")  may  be  appropriate  in  a  wholly 
railroad  context  in  which  the  conce.-n  is 
to  8\'oid  other  trains  and  equipm';nt  and 
personnel  on  the  tracks  in  front  of  the 
locomotive.  The  requirement  that  a 
locomoli\e  be  able  to  stop  within  one- 
half  the  range  of  vision  is  virtual]  v 
useless  when  an  object  can 
instamaneously  move  from  off  the  right- 
of-way  onto  the  tracks  well  within  that 
range  of  vision  limitation. 

FRA  will  retain  a  specific  and  trle.i.'-ly 
understood  spt  cd  limit  for  these 
situations.  FRA  h.is  reconsidered  its 
proposal  and  is  revising  this  subs<H:;iijn 
to  provide  a  15  miles  per  hour  speed 
limit.  We  repeat  that  the  requirements  of 
these  sections  are  only  minimum 
requirements.  L'nder  certain  conditions, 
such  as  severe  weather,  sharp  curves,  or 
high  speed  vehicular  traffic,  a  railroad 
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nijy  vvish  to  impose  a  slower  bpued 
during  times  of  activation  failure. 

Final  Rule 

This  section  requires  that  upon 
receiving  a  credible  report  of  an 
activation  failure,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  immediately 
initiate  efforts  to  warn  highway  users 
and  railroad  employees  at  the  subject 
crossing  by  taking  certain  actions. 
Paragnph  (a)  provides  that,  prior  to  any 
train's  arrival  at  the  crossing,  the 
railroad  must  notify  tlie  train  crew  of 
the  report  of  activation  failure  and 
notify  any  other  railroads  operating  over 
the  crossing.  Paragraph  (b)  requires  that 
the  railroad  notify  the  law  enforcement 
authority  having  jurisdiction  over  the 
crossing,  and  paragraph  (c)  requires  the 
railroad  to  provide  or  arrange  for 
alternative  means  of  actively  warning 
highway  users  of  approaching  trains. 

Paragraph  (c)(l)(i)  provides  that,  if  an 
appropriately  equipped  flagger  provides 
walming  for  each  direction  of  highway 
traffic,  trains  may  proceed  through  the 
crossing  at  normal  speed.  Paragraph 
(c)(lKii)  provides  that,  if  at  least  one  law 
enforcement  officer  (including  a  railroad 
police  officer)  provides  warning  to 
highway  traffic  at  the  crossing,  trains 
may  proceed  through  the  crossing  at 
normal  speed. 

Paragraph  (c)(2)  provides  that,  if  an 
appropriately  equipped  flagger  provides 
warning  for  highway  traffic,  but  there  is 
not  at  least  one  flagger  providing 
warning  for  each  direction  of  highway 
traffic,  trains  may  proceed  with  caution 
through  the  crossing  at  a  speed  not 
exceeding  15  miles  per  hour.  Normal 
speed  may  be  resumed  after  the 
locomotive  has  passed  through  the 
crossing. 

Paragraph  (c)(3)  provides  that,  until 
an  appropriately  equipped  flagger  or 
law  enforcement  officer  is  stationed  at 
the  crossing  to  warn  highway  traffic  of 
approaching  trains,  each  train  must  stop 
before  entering  the  crossing  to  permit  a 
crewmembcr  to  dismount  to  flag 
highway  traffic  to  a  stop.  The 
locomotive  may  then  proceed  through 
the  crossing  and  the  Ragging 
crewmember  may  reboard  the 
locomotive  before  the  remainder  of  the 
train  proceeds  through  the  crossing. 
Normal  speed  may  be  resumed  after  the 
crewmember  rt  boards  the  train. 

Paragraph  (c)(4)  has  been  redesignated 
§  234  105(d).  The  body  of  this  paragraph 
remains  unchanged.  This  paragraph 
requires  that  a  locomotive's  audible 
warning  device  be  activated  in 
accordance  with  railroad  rules.  This 
provision  addresses  those  instances  in 
which  a  "whistle  ban"  mav  be  in  effect 


HI  d  lui  .11  jurisdiction.  While  there  may 
be  disagreement  as  to  the  effect  on 
safety  of  whistle  bans,  there  can  be  little 
doubt  that  a  ban  on  sounding  a  train 
whistle  or  horn  should  be  lifted  when 
a  grade  crossing  warning  system  is 
malfunctioning.  In  addressing  whistle 
bans  in  this  limited  situation.  FRA  does 
not  wish  to  give  the  impression  it 
approves  of  or  encourages  whistle  bans 
in  other  situations.  FRA  is  opposed  to 
local  restrictions  on  the  use  of  train 
whistles.  See  FR.\  Emergency  Order  No. 
15.  56  FR  36190.  July  31.  1991. 

Section  234.107    False  Activation 

Inasmuch  as  the  proposed 
requirements  of  this  section  were  in 
many  ways  similar  to  the  requirements 
of  §  234.105,  comments,  our  responses 
and  reasons  for  them,  are  consistent 
with  that  section. 

Final  Rule 

This  section  requires  a  railroad  to  take 
the  same  initial  actions  as  it  would  take 
in  cases  of  activation  failure.  Upon 
receiving  a  credible  report  of  a  false 
activation,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  promptly  initiate 
efforts  to  warn  highway  users  and 
railroad  employees  at  the  subject 
crossing  by  taking  certain  actions. 

Paragraph  (a)  provides  that  prior  to 
any  train's  arrival  at  the  crossing,  the 
railroad  must  notify  the  train  crew  of 
the  report  of  activation  failure  and 
notify  any  other  railroads  operating  over 
the  crossing.  Paragraph  (b)  requires  that 
the  railroad  notify  the  law  enforcement 
authority  having  jurisdiction  over  the 
crossing,  and  paragrap'n  (c)  requires  the 
railroad  to  provide  for  alternative  means 
of  actively  warning  highway  users  of 
approaching  trains.  Paragraphs  (cj(l) 
and  (c)(2)  provide  for  the  aUernative 
means  of  w  •:•  ing  highway  users. 
Subparagraph  (c)(1)  as  proposed  in  the 
NPfiM  has  been  divided  into  two  parts 
to  distinguish  between  the  requirement 
that  there  be  an  appropriately  equipped 
flagger  for  each  direction  of  highway 
traffic  while  flagging  by  one  uniformed 
police  officer  is  sufficient  even  (hough 
there  is  more  than  one  direction  of 
highway  traffic.  Paragraph  (c.)(l)(A) 
provides  that,  if  an  appropriately 
equipped  flagger  is  stationed  at  the 
crossing  providing  warning  for  each 
direction  of  highway  traffic,  trains  may 
proceed  through  the  crossing  at  normal 
speed.  Paragraph  (c)(1)(B)  provides  that, 
if  at  least  one  uniformed  law 
enforcement  officer  (including  a 
uniformed  railroad  police  officer) 
provides  warning  to  highway  traffic  at 
the  crossing,  trains  may  proceed 
through  the  crossing  at  normal  speed. 


Paragraph  (c)(2)  provides  that,  if  there 
is  not  an  appropriately  equipped  flagger 
providing  warning  for  each  direction  of 
highway  traffic,  or  if  there  is  not  at  least 
one  uniformed  law  enforcement  officer 
providing  warning,  trains  with  the 
locomotive  or  cab  car  leading,  may 
proceed  with  caution  through  the 
crossing  at  a  speed  not  exceeding  15 
miles  per  hour.  Normal  speed  may  be 
resumed  after  the  locomotive  has  passed 
llirough  the  crossing.  In  the  case  of  a 
shoving  move,  a  crewmember  shall  be 
on  the  ground  to  flag  the  train  through 
the  crossing.  This  section  has  been 
expanded  from  that  proposed  in  order  to 
eliminate  any  possible  confusion. 
Although  we  believe  it  was  clear  that 
this  section  as  proposed  only  applied  to 
trains  with  a  locomotive  or  cab  car  at 
the  leading  end,  the  section  has  been 
revised  to  be  more  specific. 
Additionally,  in  the  event  of  a  shoving 
move,  the  rule  has  been  expanded  to 
require  that  a  crewmember  be  on  the 
ground  to  flag  the  train  through  the 
crossing.  This  requirement  is  similar  to 
requirements  in  both  NORAC  and  the 
General  Code  of  Operating  Rules 
pertaining  to  malfunctioning  warning 
systems. 

Paragraph  (c)(3)  of  this  section 
provides  the  railroad  an  option  of 
temporarily  taking  the  warning  system 
out  of  service  until  repairs  are 
completed.  However,  the  warning 
system  may  only  be  taken  out  of  service 
if  the  railroad  complies  with  the 
protection  requirements  for  activation 
failures.  From  a  highway  traffic  control 
and  warning  system  credibility 
perspective,  it  would  be  preferable  for  a 
railroad  with  few  trains  traversing  the 
crossing  to  take  a  falsely  activated 
warning  system  out  of  service.  The 
railroad  would  then  comply  with  the 
activation  failure  provisions  of 
§  234.105  rather  than  §  234.107. 

Paragraph  (d)  provides  that  a 
locomotive's  audible  warning  device 
shall  be  activated  in  accordance  with 
railroad  rules  regarding  the  approach  to 
a  grade  crossing,  regardless  of  any  State 
laws  or  ordinances  to  the  contrary. 

Section  234.109    Recordkeeping 

The  labor/management  group 
recommended  that  this  section  be 
revised  to  clarify  that  the  recordkeeping 
provisions  apply  only  to  "credible" 
reports  of  warning  system  malfunctions. 
We  agree  and  have  modified  the  section 

accordingly 

Both  APTA  and  the  LIRR  claimed  that 
the  recordkeeping  requirements  of  this 
section  are  redundant  since  under 
§  234.9  railroads  must  file  Form  F 
6180.83  which  includes  information 
pertaining  to  the  time  and  date  of  the 
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reported  malfunction,  actions  taken  and 
the  time  and  date  of  the  repair.  FRA 
notes  that  in  an  attempt  to  minimize 
paperwork  burdens  on  the  railroads, 
proposed  §  234.109  did  not  require 
filing  of  reports.  It  requires  only  that  a 
railroad  maintain  records  pertaining  to 
compliance — records  which  we  believe 
most  railroads  would  keep  for  their 
internal  purposes  in  any  event.  All  that 
is  required  by  this  section  is  that  a 
railroad  have  the  required  information 
available  for  inspection.  It  is  acceptable 
for  that  information  to  be  contained  in 
a  data  base  a  railroad  maintains  in  order 
to  comply  with  §  234. 9's  reporting 
requirements. 

FRA  notes  that  the  requirements  of 
§  234.9(b).  which  required  reports  for 
each  false  activation,  expired  on  April  1 , 
1994.  Those  reports,  which  comprised 
the  vast  majority  of  reports  required 
under  §  234.9,  will  thus  no  longer  be 
required. 

Section  234.9(b)  requires  that  records 
referred  to  in  §  234.9(a)  be  retained  for 
one  year.  Because  various  records 
required  by  §  234.9(b)  will  in  some  cases 
be  made  on  different  days,  the  retention 
period  is  one  year  from  the  latest  date 
of  railroad  activity  in  response  to  a 
credible  repon  of  malfunction.  That 
date  would  typically  be  the  date  of 
repair  of  the  waraing  system. 

The  labor/management  group 
suggested  that  it  be  made  clear  that 
keeping  records  by  electronic  means  is 
acceptable.  FRA  agrees,  and  has  revised 
paragraph  (a)  of  this  section 
accordingly. 

Final  Rule 

Paragraph  (a)  of  this  section  requires 
each  railroad  to  keep  records  pertaining 
to  compliance  with  this  subpart. 
Records  may  be  kept  on  forms  provided 
by  the  railroad  or  by  electronic  means. 
Each  railroad  is  required  to  keep  the 
following  information  for  each  credible 
report  of  warning  system  malfunction: 
location  of  crossing  (by  highway  name 
and  EX3 T.'AAR  Crossing  Inventory 
Number);  time  and  date  of  receipt  by 
railroad  of  report  of  malfunction; 
actions  taken  "by  railroad  prior  to  repair 
and  reactivation  of  repaired  system;  and 
time  and  date  of  repair. 

Paragraph  (b)  requires  that  each 
railroad  retain  for  at  least  one  year  (from 
the  latest  date  of  railroad  activity  in 
response  to  a  credible  report  of 
malfunction)  all  records  referred  to  in 
paragraph  (a)  of  this  section.  Records 
required  to  be  kept  shall  be  made 
available  to  FRA  as  provided  by  49 
U.S.C.  20107  (formerly  section  208  of 
the  Federal  Raibt)ad  Safety  Act  of  1970 
(45  U.S.C.  437)). 


Subpart  D— Maintenance,  Inspection, 
and  Testing  Maintenance  Standards 

Section  234.201     Location  of  Flans 

The  proposed  rule  requires  that  plans 
and  other  information  required  for  the 
proper  maintenance  and  testing  of 
highway-rail  grade  crossing  warning 
systems,  be  available  for  use  at  each 
warning  system  location. 

The  labor/management  group  and 
New  Jersey  Transit  commented  that  the 
phrase  "and  other  information"  .should 
be  eliminated  from  the  rule.  Labor/ 
management  group  was  concerned  that 
"other  information"  has  not  been 
defined  by  FRA  and  could  include  such 
things  as  manufacturers'  manuals  for 
various  types  of  warning  system 
equipment.  The  parties  note  that  49  CFR 
236.1,  the  equivalent  requirement 
pertaining  to  signal  and  train  control 
systems,  does  not  contain  such  a 
requirement.  While  complete 
consistency  between  the  two  sets  of 
regulations  is  not  necessarily 
appropriate  in  every  case,  in  this 
instance  we  agree  that  the  phrase  "and 
other  information"  is  vague  and 
unnecessary.  It  has  been  deleted  from 
the  final  rule. 

Final  Rule 

The  final  rule  requires  that  plans 
required  for  the  proper  maintenance  and 
testing  of  highway-rail  grade  crossing 
warning  systems  be  available  for  use  at 
each  warning  system  location.  Plans 
shall  be  legible  and  correct  to  protect 
against  errors  in  circuitry  connections. 

Section  234.203    Control  Circuits 

The  proposed  rule  requires  that  all 
control  circuits  that  affect  the  safe 
operation  of  a  highway-rail  grade 
crossing  warning  system  be  designed  on 
the  closed  circuit  principle.  This 
requirement  was  intended  to  ensure  that 
failure  of  any  part  or  component  of  the 
circuit  will  cause  the  warning  system  to 
activate  (fail-safe  principle).  Interested 
parties  commented  that  no!  all  elements 
of  control  circuits  for  all  warning 
systems  can  be  designed  on  the  clo.sed 
circuit  principle.  The  labor/management 
group  also  expressed  concern  that  the 
proposed  rule  is  a  design  standard  and 
could  conflict  with  the  language  in  the 
MUTCD. 

The  final  rule  is  changed  to  reflect  a 
performance  standard  versus  a  design 
standard. 

Final  Rule 

The  final  rule  requires  that  all  control 
circuits  that  affect  the  safe  operation  of 
a  highway-rail  grade  crossing  warning 
system  shall  operate  on  the  fail-safe 
principle. 


Section  234.205    Operating 
Characteristics  of  Warning  System 
Apparatus 

The  proposeii  rule  requires  that 
operating  characteristics  of 
electromagnetic,  electronic,  or  electrital 
apparatus  of  each  crossing  vieming 
system  be  maintained  in  accordance 
with  the  limits  within  which  it  is 
designed  to  operate.  The  labor/ 
mancgement  group  supports  the 
proposed  rule.  There  were  no  other 
specific  comments  on  the  proposal. 

In  order  to  comply  with  this  section, 
each  carrier  should  have  specifications 
available  which  set  forth  the  pick-up 
values,  release  values,  working  valiies. 
and  condemning  limits  of  these  values 
for  all  electromagnetic,  electronic,  or 
electrical  devices  used  in  highwsy-raiJ 
grade  crossing  warning  systems. 

Final  Rule 

The  final  rule  is  adopted  as  proposed. 
It  requires  that  operating  characteristics 
of  electromagnetic,  electronic,  or 
electrical  apparatus  of  each  highwav-rail 
crossing  warning  system  shall  be 
maintained  in  accordance  with  the 
limits  within  which  the  svstem  is 
designed  to  operate. 

Section  234.207    Adjustment,  Repair, 
or  Replacement  of  Component 

Paragraph  (a)  of  the  proposal  requires 
that  when  any  essential  component  of  a 
highway-rail  grade  crossing  wami.ig 
system  fails  to  perform  its  intended 
function,  the  cause  shall  be  determined 
and  the  faulty  component  shall  be 
adjusted,  repaired,  or  replaced  without 
undue  delay.  Commenters  expressed 
differing  views  on  this  provision.  NJ 
Transit  found  the  language  consistent 
with  FTL^'s  signal  and  train  control 
rules  and  stated  that  "it  seems 
adequately  defined  and  workable."  The 
labor/management  group  also  supported 
the  rule  as  proposed.  The  Southern 
Pacific  recommended  that  the  rule  be 
clarified  to  make  clear  that  it  does  not, 
in  every  case,  require  that  repairs  be 
made  before  the  next  train  movement. 
Paragraph  (b)  of  the  proposal  which 
requires  appropriate  action  under 
§  234.105  or  §  234.107.  is  written  on  the 
assumption  that  at  least  in  some 
situations  a  train  will  arrive  at  the 
crossing  before  repairs  are  completed. 
The  Illinois  Commerce  Commission 
(ICC)  concurred  with  use  of  the  term 
"without  undue  delay"  when 
concerning  the  "total  time  it  takes  to 
make  such  repairs."  However,  the  ICC 
stated  that  the  rule  should  more 
specifically  address  the  amount  of  time 
it  takes  railroad  signal  personnel  to 
begin  on-site  repairs  after  receipt  of  a 
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crediljle  false  activation  report.  ICC 
recommended  that  the  time  limit  for 
response  be  set  at  two  hours.  Similarly. 
Washington  Public  Utilities 
Commission  viewed  the  phrase  "undue 
delay"  as  too  general  or  open  ended. 

As  was  stated  in  the  NPRM.  "|i|t  is  of 
paramount  importance  that  remedial 
action  begin  as  soon  as  possible  af^er  a 
credible  report  of  a  malfunction  is 
received  by  a  railroad.  In  general, 
adjustment,  repair,  or  replacement 
without  undue  delay  will  require  that 
remedial  action  be  taken  in  as  timely  a 
manner  as  possible.  Successful, 
practical  application  of  these  general 
principles  may  be  the  objective  of  this 
regulatory  proceeding  that  is  most 
crucial  to  the  safety  of  the  motoring 
public;  and  the  safety  of  employee*  and 
rail  operations  is  also  implicated." 
Because  of  the  great  variety  of  factors 
involved  with  malfunctioning  warning 
systems,  including  the  location  of  the 
crossing,  frequency  of  train  movements, 
type  of  corrective  action  needed, 
availability  of  personnel,  and  other 
competing  emergency  situations  we  are 
unwilling  at  this  time  to  establish 
specific  time  limits  for  actions.  FRA 
continues  to  believe  that  the 
requirements  of  this  section,  taken 
together  with  the  alternative  protective 
measures  required  under  §§  234.105  and 
234.107  will  provide  the  needed 
measure  of  safety. 

Final  Rule 

Paragraph  (a)  of  this  section  requires 
that  when  any  essential  component  of  a 
highway-rail  grade  crossing  warning 
system  fails  to  perform  its  intended 
function,  the  cause  shall  be  determined 
and  the  faulty  component  shall  be 
adjusted,  repaired,  or  replaced  without 
undue  delay.  Paragraph  (b)  requires 
until  repair  of  an  essential  component  is 
completed,  a  railroad  shall  take 
appropriate  action  under  §  234.105  or 
§234.107. 

Secfjon  234.209     Interference  With 
Normal  Functioning  of  System 

The  proposed  rule  requires  that  the 
normal  functioning  of  any  system  shall 
not  be  interfered  with  in  testing  or 
otherwise  without  first  taking  measures 
to  provide  for  safety  of  highway  traffic 
that  depends  on  normal  functioning  of 
sui  h  system. 

FR,^  requested  that  interested  parties 
dtscuss  the  safety  effect  on  warning 
systems  caused  by  railroad  equipment 
standing  or  being  switched  within  the 
system's  approach  circuit  where  the 
warning  system  is  not  designed  to 
accommodate  those  activities.  FRA 
stated,  "Itlhere  have  been  instances  of 
such  cars  and  locomotives  activating  the 


warning  s>  stf  ui  u>t  an  extended  length 
of  time  when  there  is  no  danger  in 
crossing  the  tracks,  raising  the  issue  of 
credibility  at  that  crossing.  If  there  are 
multiple  tracks  at  the  crossing,  a 
warning  system  activated  for  a  period  of 
time  due  to  standing  equipment  may 
effectively  entice  a  highway  user  to 
cross  the  tracks,  when  in  fact  a  train 
may  be  approaching  on  the  other  track. 
This  situation  may  be  exacerbated  by 
reduced  visibility  of  the  approaching 
train  due  to  the  standing  equipment." 
The  ATA  suggested  that  the  rule  be 
revised  to  prohibit  railroad  equipment 
from  being  left  standing  or  switched  at 
a  crossing  in  a  manner  that  interferes 
with  the  normal  functioning  of  the 
warning  system.  Maine  EXDT  noted  that 
warning  system  activations  due  to 
switching  activity  and  standing 
equipment  within  crossing  circuitry  can 
be  alleviated  by  installation  of  motion 
sensing  devices.  The  labor/management 
group  concurred  in  the  rule  as  proposed 
and  noted  that  most  railroads  have 
established  procedures  to  be  followed 
when  testing  or  other  work  is  performed 
near  grade  crossings.  The  group  also 
notes  that  it  would  be  "inappropriate" 
to  allow  excessive  or  continuous 
operation  of  warning  devices  while  such 
work  is  being  performed.  In  response  to 
FRA's  question  regarding  the-effect  of 
switching  operations  and  equipn\ent 
standing  near  crossings,  the  group 
recognized  that  the  issues  presented  are 
important  but  believe  a  "separate 
examination  of  the  engineering  and 
operating  issues  involved"  to  be  more 
appropriate  to  determine  if  agency 
action  is  warranted.  The  group  stated 
that  "as  FRA  is  aware,  railroads  cannot 
operate  without  conducting  switching 
operations  in  the  approaches  of 
highway-rail  crossings.  This  is  a  normal 
part  of  railroad  operations  and  there  is 
no  available  technology  which  would 
completely  eliminate  the  warning 
system  activations  which  result  from 
these  operations." 

FRA  recognizes  that  normal  switching 
operations  will  activate  warning 
systems  in  many  locations.  We  agree 
that  there  is  no  realistic  means  to 
prevent  this  from  occulting  at  all 
locations.  However,  standing  equipment 
which  is  not  involved  in  switching 
activities  can  be  prevented  from 
activating  warning  systems.  A  warning 
system  can  be  designed  to  accommodate 
trains,  locomotives  or  other  railroad 
equipment  standing  within  the  system's 
approach  circuit.  Motion  detectors, 
time-out  circuits,  and  similar 
technology  can  accommodate  a 
railroad's  operational  needs  while 
retaining  a  credible,  functioning 
warning  system  at  a  nearby  crossing.  If 


such  technology  is  not  in  place,  a 
railroad  must  take  measures  to  prevent 
activation  of  the  nearby  warning  system. 
Many  railroads  presently  have  operating 
rules  prohibiting  just  such  a  result.  Rule 
103(D)  of  the  General  Code  of  Operating 
Rules  provides  that  "automatic  crossing 
signals  must  not  be  actuated 
unnecessarily  by  open  switch  or 
permitting  equipment  to  stand  within 
the  controlling  circuit."  Similarly, 
NORAC  Rule  138(b)  provides  that  to 

•  ■*   •   *  avoid  unnecessary  operation  of 
automatic  highway  crossing  protection 

•  *   •  (Ejngines  or  cars  must  not  be 
allowed  to  stand  longer  than  necessary." 

FRA  is  therefore  revising  this  section 
to  provide  that  interference  with  normal 
functioning  of  the  warning  system 
includes  trains,  locomotives  or  other 
railroad  equipment  standing  within  the 
system's  approach  circuit  where  the 
warning  system  is  not  designed  to 
accommodate  those  activities.  Normal 
train  movements  or  switching 
operations  are  not  considered  to  be 
interference  with  the  warning  system 
operations.  This  revision  is  directed  to 
situations  such  as  when  a  car  or  other 
rail  equipment  is  set  out  on  an  approach 
circuit  thereby  activating  the  warning 
system.  If  the  warning  system  at  that 
crossing  is  equipped  with  a  time-out 
circuit,  cut-out  circuit,  motion  detector, 
or  motion  sensor,  the  system  will 
deactivate,  permitting  traffic  to  proceed 
through  the  crossing.  This  provision 
affects  operations  at  those  crossings  not 
so  equipped.  Standing  railroad 
equipment  not  involved  in  active 
switching  will  not  be  allowed  to  keep  a 
warning  system  activated. 

Maine  DOT  suggested  that  FRA 
consider  requiring  track  gangs 
performing  maintenance  activities 
within  crossing  circuitry  to  disconnect 
the  warning  system  when  working. 
Many  crossings  are  equipped  with  cut- 
out switches  which  enable  a  worker  to 
disable  the  automatic  warning  system  in 
such  a  situation.  FRA  supports  the  use 
of  these  devices  provided  they  are 
utilized  under  appropriately  rii^orous 
controls  established  by  the  railroad. 
Other  than  use  of  such  cut-out  circuits 
designed  to  enable  a  worker  to  safely 
disable  a  warning  system,  FRA  is 
strongly  opposed  to  allowing  railroad 
employees  unfamiliar  with  warning 
system  circuitry  to  actually  adjust  and 
modify  operation  of  the  warning  system. 
Allowing  unqualified  employees  to 
modify  the  circuitry  would  jeopardize 
the  safety  of  both  employees  and  the 
travelling  public. 

Final  Rule 

The  rule  requires  that  the  normal 
functioning  of  any  system  shall  not  be 
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interfered  with  in  testing  or  otherwise 
without  first  taking  measures  to  provide 
for  the  safety  of  highway  traffic. 
Interference  includes,  but  is  not  limited 
to: 

(1)  Trains,  locomotives  or  other 
railroad  equipment  standing  within  the 
system's  approach  circuit,  other  than 
normal  switching  operations,  where  the 
warning  system  is  not  designed  to 
accommodate  those  activities;  and 

(2)  Not  providing  ahemative  methods 
of  maintaining  safety  for  the  highway 
user  while  testing  or  performing  work 
on  the  warning  systems  or  on  track  and 
other  railroad  systems  or  structures 
which  may  affect  the  integrity  of  the 
warning  system. 

The  intent  of  the  rule  is  to  ensure  that 
railroads  provide  alternative  methods  of 
maintaining  safety  whenever  the  normal 
functioning  of  a  warning  system  is 
interfered  with.  Those  situations 
include  testing  or  performing  other 
work  on  the  warning  systems  or  on  track 
and  other  railroad  systems  or  structures 
which  may  affect  the  integrity  of  the 
warning  system.  As  stated  in  the  NPRM, 
"in  some  circumstances,  nearby  track 
work  could  activate  a  crossing  warning 
system.  FRA  does  not  believe  that 
"taking  measures  to  provide  for  the 
safety  of  highway  traffic'  in  this  context 
includes  chaining  a  gate  in  the  up' 
position  while  allowing  warning  lights 
to  continue." 

Section  234.21 1     Locking  of  Warning 
System  Apparatus 

This  section  as  proposed  provides 
that  highway-rail  grade  crossing 
warning  system  apparatus  shall  be 
secured  against  unauthorized  entry.  The 
rule  provides  the  carrier  with  discretion 
as  to  the  specific  manner  in  which  the 
warning  system  housings  are  secured. 
The  rule  requires  that  all  external 
housings  of  warning  system  apparatus 
be  kept  locked  or  sealed.  This  includes 
warning  system  houses,  flashing  light 
signals,  gate  mechanisms,  and  bell  or 
stationary'  audible  warning  system 
housings. 

I      The  labor/management  group 
supports  this  section  as  proposed.  There 
were  no  other  specific  comments. 

Final  Rule 

This  section  is  adopted  as  proposed. 

Section  234.213     Grounds 

I     This  section  as  proposed  requires  that 
each  circuit  that  affects  the  proper 
functioning  of  a  highway-rail  grade 
crossing  warning  system  be  kept  free  of 
any  ground  or  combination  of  grounds 
which  will  permit  a  flow  of  current 
equal  to  or  in  excess  of  75  percent  of  the 
release  value  of  any  relay  or 


electromagnetic  device  in  the  circuit. 
This  requirement  does  not  apply  to 
circuits  that  include  track  rail, 
alternating  current  power  distribution 
circuits  that  are  grounded  in  the  interest 
of  safety,  and  any  common  return  wires 
of  grounded  common  return  single 
break  circuits. 

The  labor/management  group 
supports  this  section  as  proposed  There 
were  no  other  specific  comments. 

Final  Rule 

This  section  is  adopted  as  proposed. 

Section  234.215    Standby  Power 
System 

The  proposed  rule  requires  that  if 
alternating  current  power  is  used  as  the 
primary  source  of  power,  a  standby 
battery  must  be  provided.  The  proposal 
also  requires  that  an  indicator  or  alarm 
be  used  to  indicate  when  the  alternating 
current  power  is  off.  The  proposal  also 
requires  that  the  battery  be  designed  and 
maintained  to  provide  at  least  48  hours 
of  normal  operations  of  the  crossing 
warning  device  when  primary  battery- 
charging  current  is  removed. 

In  drafting  the  proposed  nile,  FR.'S 
was  addressing  the  most  common  type 
of  crossing  installation  in  the  nation— 
a  battery-operated  system  in  which  the 
batteries  are  constantly  being  recharged 
by  alternating  current  from  a 
commercial  or  private  source.  In  these 
systems,  if  the  supply  of  alternating 
current  is  interrupted,  the  batteries 
continue  to  operate  the  system.  If 
alternating  current  is  restored  before  the 
batteries  are  discharged  there  is  no 
interruption  in  operation.  However  if 
alternating  current  is  not  restored  in 
time  to  recharge  the  batteries  before  they 
are  fully  discharged,  warning  system 
operations  will  be  interrupted.  FRA 
recognizes  that  systems  other  than  the 
typical  system  addressed  in  the 
proposed  sectioji  are  in  operation  or 
may  be  in  the  development  stage.  We  do 
not  want  these  rules  to  hinder 
development  of  possible  alternative 
equipment  and  systems. 

Various  commenters,  including  the 
labor/management  group,  Con.solidated 
Rail  Corporation,  LIRR,  NJ  Transit,  and 
APTA,  opposed  all  or  part  of  the 
proposal.  The  Maine  Department  of 
Transportation  and  the  New  York  State 
Department  of  Transportation  supported 
the  48-hour  battery  capacity  provision. 
Labor/management  commented  that  it 
would  be  difficult  and  very  expensive 
(approximately  $180  million)  to  meet 
the  proposed  requirements  for  battery 
capacity.  Commenters  stated  that  the 
indicator  light  or  alarm  requirement 
would  be  difficult  and  expensive  to 
implement  and  maintain  because  of  the 


number  of  locations  that  would  require 
installation  (as  many  as  50,000)  and  the 
high  probability  of  vandalism  to  such 
installations.  After  reviewing  the 
comments,  FR.^  has  deleted  the  power- 
off  indicator  requirement. 

FRA  recognizes  that  different 
crossings  have  different  back-up  power 
needs.  A  crossing  tied  into  commercial 
power  in  a  large  metropolitan  area  does 
not  necessarily  need  48  hour  backup 
power.  If  power  were  to  fail  in  that  area, 
the  failure  would  hkely  be  for  a 
relatively  short  period  of  time.  This 
contrasts  to  crossings  in  rural  areas 
where,  if  there  is  a  power  failure, 
discovery  of  the  failure  itself  may  take 
a  relatively  long  time.  FRA  is  therefore 
revising  the  rule  in  recognition  of  the 
variety  of  crossing  situations 
Availability  of  automatic  notification  of 
warning  system  problems  is  also  a 
factor.  For  instance,  by  linking  warning 
devices  to  a  digital  data  network, 
information  concerning  primary  power 
status  and  the  unit's  operational  status 
can  be  almost  instantaneously 
communicated  to  a  railroad  control 
center.  FRA  wishes  to  provide  flexibility 
for  railroads  and  their  suppliers  to 
develop  and  deploy  cost  effective 
technology  that  can  provide  advances  in 
both  safety  and  efficiency.  Given  those 
facts  and  the  industry's  testimony  about 
the  capabilities  of  the  back-up  power 
devices  being  employed,  FRA  has 
shifted  to  a  straight-forward 
performance  standard:  FRA  will  require 
that  a  standby  source  of  power  be 
provided  to  ensure  the  highwav-r&i) 
grade  crossing  warning  system 
continues  to  function  normally  if  there 
is  an  interruption  in  primary  power  We 
will  not  require  that  a  specific  type  of 
back-up  power  be  available,  nor  will  we 
establish  a  minimum  jjeriod  for  standby 
capacity.  Those  decisions  will  be  left  up 
to  the  railroads  or  the  authorities 
installing  new  systems.  Also  left  to  a 
railroad  or  the  installing  authority  is 
installation  of  a  conventional  power-off 
indicator  or  indicators  based  on  new  or 
developing  technologies.  While 
installation  of  these  devices  is  optional, 
railroads  remain  responsible  for 
ensuring  that  warning  systems  remain 
operational. 

FRA  continues  to  stress  that  it  is  vital 
for  a  warning  system  to  be  equipped 
with  a  standby  source  of  power  to 
continue  providing  warning  to  the 
highway  user  in  cases  of  primary  power 
loss.  FRA  will  vigorously  enforce  this 
provision.  If  investigation  or  testing 
reveals  that  there  is  no  standby  power 
at  a  crossing  sufficient  to  enable  the 
system  to  continue  functioning 
normally,  FRA  will  take  appropriate 
enforcement  action.  Similarly,  if  a 
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power  interruption  results  in  use  of  the 
standby  power  source  to  such  an  extent 
that  power  is  depleted  and  the  warning 
system  is  not  operating  normally,  FRA 
will  take  appropriate  enforcement 
action  under  this  section.  If  primary  or 
standby  power  is  not  available  for  any 
reason,  FRA  expects  a  railroad  to 
provide  portable  power  or  provide 
warning  for  highway  users  in 
accordance  with  §§234.105  or  234.107 

Final  Rule 

This  section  requires  that  a  standby 
source  of  power  be  provided  of 
sufficient  capacity  to  operate  the 
warning  system  during  any  period  of 
primary  power  interruption. 

Section  234.217    Flashing  Light  Units 

The  proposed  rule  requires  that  each 
fla.shing  light  unit  be  positioned  and 
ahgned  in  accordance  with  installation 
plans.  Several  commenters,  including 
the  latxir/management  group,  remarked 
that  installation  plans  typically  do  not 
include  detailed  specifications  for  the 
alignment  of  light  units.  Labor/ 
management  group  recommended  that 
the  rule  be  amended  to  require  that  light 
units  be  "properly"  poeitioned  and 
aligned.  It  is  not  practical  to  require  a 
specific  distance  for  the  alignment  of 
each  flashing  light  unit  because  of 
varying  conditions  (i.e.,  road  curvature. 
fixed  obstructions,  intersections,  etc.)  at 
each  crossing.  Maintainers  have  been 
ensuring  proper  positioning  of  lights  for 
many  years  without  the  benefit  of 
alignment  specifications.  While  a 
standard  based  on  "properly  positioned 
and  aligned"  is  somewhat  vague.  FRA  is 
adopting  the  recommended  language 
rule  by  requiring  that  each  flashing  light 
unit  be  "properly"  positioned  and 
aligned.  Compliance  and  enforcement  of 
this  section  will  be  based  on  the  good 
judgment  of  both  maintainers  and 
inspectors.  The  requirement  that  the 
light  be  visible  to  a  highway  user 
approaching  the  crossing  has  been 
added  to  this  section.  This  basic 
requirement  is  being  added  to  this 
section  in  lieu  of  the  focusing 
requirement  contained  in  the  NPRM's 
projposed  §234  253. 

Tne  proposed  rule  also  requires  that 
each  flashing  light  unit  be  maintained  to 
prevent  dust  and  moisture  from  entering 
the  interior  of  the  unit.  FRA  has  revised 
this  section  to  require  that  reflectors,  as 
well  as  roundels,  be  clean  and  in  good 
condition.  The  Wisconsin  Central 
Railroad  commented  that  it  is 
impossible  to  keep  dust  out  of  roundels 
because  each  Ught  unit  is  vented.  We 
agree:  however,  while  it  may  be 
impossible  to  keep  all  dust  out  of 
roundels,  excessive  dust  will  not  be  a 


problem  if  the  roundels  and  reflectors 
are  cleaned  periodically. 

Additionally,  the  proposed  rule 
requires  light  units  to  flash  alternately  at 
a  rate  of  35  to  55  times  per  minute.  The 
labor/management  group  commented 
that  the  flashing  rate  is  adequately 
addressed  in  the  MUTCD.  It  further 
commented  that  proper  maintenance  of 
the  equipment  which  controls  the  flash 
rate  is  covered  appropriately  under 
other  sections,  including  234.205.  The 
Association  of  American  Railroads 
Signal  Manual,  published  in  1991 
recommends  a  flash  rate  of  45  to  65 
times  per  minute  for  solid  state  flashers 
rather  than  the  35  to  55  times  per 
minute  as  required  by  the  MUTCD.  FRA 
does  not  perceive  a  safety  advantage  of 
one  standard  over  the  other.  Therefore 
the  rule  will  be  revised  to  require  that 
light  units  flash  alternately  at  a  rate  of 
35  to  65  times  per  minute. 

Final  Rule 

Paragraph  (a)  of  this  section  requires 
that  each  flashing  light  unit  shall  be 
properly  positioned  and  aligned  and 
visible  to  a  highway  user  approaching 
the  crossing.  Paragraph  fb)  requires  that 
each  flashing  hght  unit  be  maintained  to 
prevent  dust  and  moisture  from  entering 
the  interior  of  the  unit.  Roundels  and 
reflectors  shall  be  clean  and  in  good 
condition.  Paragraph  (c)  requires  that  all 
light  units  shall  flash  alternately.  The 
number  of  flashes  per  minute  for  each 
light  unit  shall  be  35  minimum  and  65 
maximum. 

Section  234.219     Gate  Arm  Lights  and 
Light  Cable 

The  proposed  rule  requires  that  each 
gate  arm  light  be  visible  to  approaching 
motorists.  The  rule  also  required  that 
lights  and  light  wires  be  secured  to  the 
gate  arm.  The  labor/management  group 
suggested  that  the  proposed  rule  be 
modified  to  refiect  a  maintenance 
requirement.  FHA  concurs  with  this 
recommendation  and  is  revising  the  rule 
to  require  that  each  gate  arm  light  be 
maintained  in  such  condition  to  be 
proi>erly  visible  to  approaching  highway 
users. 

Final  Rule 

This  section  requires  that  each  gate 
arm  light  be  maintained  in  such 
condition  to  be  properly  visible  to 
approaching  highway  users  and  that 
lights  and  light  wire  be  secured  to  the 
gate  arm. 

Section  234  221     Lamp  Voltage 

The  rule  requires  that  lamp  voltage  be 
maintained  at  no  less  than  85  percent  of 
its  prescribed  rating.  The  National 
Transportation  Safety  Board  has 


recommended  that  FRA  establish  a 
standard  for  minimum  lamp  voltage  at 
highway-rail  grade  crossing  warning 
systems.  There  is  a  consensus  that  it  is 
impossible  to  maintain  lamp  voltage  at 
the  full  rating  of  the  lamp,  at  all  warning 
system  installations.  The  State  of 
Oregon  Public  Utility  Commission 
commented  that  the  rule  should  require 
that  voltage  be  maintained  at  95  percent 
of  the  lamp's  prescribed  rating.  FRA 
agrees  that  95  percent,  or  even  90 
percent  of  the  lamp's  rating  is  a 
desirable  voltage  and  should  be 
maintained  when  possible.  However,  it 
is  not  a  realistic  minimum  standard, 
particularly  at  locations  where  there  is 
great  distance  from  the  source  of  the 
lamp  voltage  to  the  farthest  lamp  (i.e., 
lights  supported  by  cantilever  on 
expansive  highway)  or  at  older 
installations  where  light  cable  upgrades 
would  be  required  at  substantial 
expense. 

All  other  commenters  were 
supportive  of  the  85  percent  minimum 
requirement.  The  section  will  ensure 
that  the  lamp  voltage  is  sufficient  to 
provide  suitable  illimiination  of  the 
lamp. 

Final  Rule 

This  section  requires  that  each  lamp 
shall  be  maintaiaed  at  not  less  than  85 
percent  of  the  prescribed  rating  for  the 
lamp. 

Section  234.223    Gate  Arm 

The  proposed  rule  requires  that  each 
gate  arm,  when  in  the  dowmward 
position,  extend  across  each  lane  of 
approaching  highway  traffic  and  be 
maintained  in  a  condition  sufficient  to 
be  clearly  viewed  by  approaching 
highway  users.  The  proposed  rule  also 
requires  that  each  gate  arm  start  its 
downward  motion  not  less  than  three 
seconds  after  Hashing  lights  begin  to 
o{>erate  and  assume  the  horizontal 
position  in  a  minimum  of  five  seconds 
before  the  arrival  of  any  train  at  the 
crossing. 

The  labor/management  group 
commented  that  the  rule  should  be 
modified  to  reflect  a  requirement  for 
maintenance  of  gate  arms  in  accordance 
with  the  design  of  the  warning  system. 
They  believe  that  it  would  be 
inappropriate  to  establish  universal 
criteria  for  gate  arm  of)eration  because 
of  the  variation  in  A-aming  system 
designs,  particularly  at  locations 
utilizing  four  quadrant  gates  or  other 
sp>ecial  applications.  While  FRA  does 
not  want  to  imp)ede  the  development  or 
use  of  special  applications,  we  do 
believ'e  it  is  important  to  establish 
minimum  standards  for  gate  arm 
0]>erations.  FRA  has  revised  this  section 


to  make  clear  that,  in  four-quadrant  gate 
installations,  the  three  second  and  five 
second  requirements  apply  only  to 
entrance  gates,  (the  gates  closest  to 
oncoming  traffic). 

New  Jersey  Transit  commented  that 
there  is  no  demonstrated  need  for  the 
requirement  that  gates  assume  the 
horizontal  position  at  least  five  seconds 
before  the  arrival  of  any  train  at  the 
crossing.  We  disagree.  It  is  important  for 
the  highway  user  to  have  more  than  a 
minimal  warning  of  approaching  trains. 
We  do  not  believe  that  sufficient 
warning  is  provided  by  only  requiring 
that  gates  reach  the  horizontal  position 
before  arrival  of  the  train  at  the  crossing. 
The  five  second  requirement  helps  to 
ensure  that  the  highway  user  who 
attempts  to  cross  at  the  last  opportunity 
will  be  able  to  clear  the  crossing  or 
vacate  a  stalled  vehicle.  It  will  not  have 
any  impact  on  the  design  of  grade 
crossing  warning  systems. 

Final  Rule 

This  section  requires  that  each  gate 
arm,  when  in  the  downward  position, 
shall  extend  across  each  lane  of 
approaching  highway  traffic  and  shall 
be  maintained  in  a  condition  sufficient 
to  be  clearly  viewed  by  approaching 
highway  users.  Each  gate  arm  shall  start 
its  downward  motion  not  less  than  three 
seconds  after  flashing  lights  begin  to 
operate  and  shall  assume  the  horizontal 
position  at  least  five  seconds  before  the 
arrival  of  any  train  at  the  crossing.  At 
those  crossings  equipped  with  four 
quadrant  gates,  the  timing  requirements 
of  this  section  apply  to  entrance  gates 
only. 

Section  234.225    Activation  of  Warning 
System 

As  proposed,  this  section  requires  that 
a  warning  system  activate  to  provide  no 
less  than  20  seconds  warning  time 
before  the  crossing  is  occupied  by  rail 
traffic.  The  labor/management  group 
recommended  that  this  section  refer  to 
a  maintenance,  rather  than  a  design 
requirement.  Accordingly,  they 
suggested  that  the  rule  be  modified  to 
require  that  the  system  be  maintained  to 
activate  in  accordance  with  the  design 
of  the  warning  system.  FRA  has 
determined  that  while  drafting  this 
section  in  terms  of  maintenance 
requirements  may  be  appropriate,  there 
remains  a  need  to  maintain  a  minimum 
activation  standard  for  warning  systems. 
We  note  that  the  20  second  period  is 
consistent  with  the  design  requirement 
of  the  MUTCD.  hi  light  of  the  labor/ 
management  group  comments  FRA  is 
revising  this  section  to  provide  that  the 
warning  system  be  maintained  to 
activate  in  accordance  with  the  design 


of  the  warning  system,  but  in  no  event 
shall  it  provide  less  than  20  seconds 
warning  time. 

Final  Rule 

This  section  requires  that  a  highway- 
rail  grade  crossing  warning  system  be 
maintained  to  activate  in  accordance 
with  the  design  of  the  warning  system, 
but  in  no  event  shall  it  provide  less  than 
20  seconds  warning  time. 

Section  234.227     Train  Detection 
Apparatus 

Subsection  (a)  of  this  section  as 
proposed  requires  that  train  detection 
apparatus  detect  the  presence  of  a  train 
or  car  when  any  part  of  a  train  detection 
circuit  is  occupied.  In  addition, 
subsection  (b)  of  the  proposed  rule 
requires  that  when  a  grade  crossing 
equipped  with  a  warning  system  is 
fouled  by  a  train  or  car,  the  warning 
system  would  continue  to  operate  until 
such  train  or  car  clears  the  roadway. 
Subsection  (c)  of  the  proposal  requires 
that  when  there  are  no  other  movements 
within  the  limits  of  the  warning  circuit, 
the  warning  system  shall  discontinue 
operation  after  the  train  or  car  passes 
the  point  of  fouUng  the  crossing. 
Subsection  (d)  requires  that  if  the 
presence  of  sand,  rust,  dirt,  grease,  or 
other  foreign  matter  is  known  to  prevent 
effective  shunting,  appropriate  action 
under  §  234.105  must  be  taken  to 
safeguard  motor  vehicle  operation. 

Various  parties  suggested  that 
different  portions  of  the  rule  be 
modified.  The  labor/management  group 
recommended  that  the  rule  be  modified 
to  reflect  the  requirement  for 
maintenance  of  train  detection 
apparatus  rather  than  addressing 
"design  standards."  FRA  has  considered 
this  suggestion  and  revised  the  rule  to 
provide  that  the  train  detection 
apparatus  be  maintained  to  detect  the 
presence  of  rail  equipment  in  anv  part 
of  a  train  detection  circuit,  in 
accordance  with  the  design  of  the 
warning  system.  This  new  subsection  (a) 
replaces  proposed  subsections  (a),  (b), 
and  (c).  It  will  serve  the  same  purpose 
as  the  sections  replaced,  but  will  do  so 
in  a  clearer  and  more  straightforward 
manner. 

There  were  no  comments  regarding 
proposed  paragraph  (d)  which  provides 
that  if  the  presence  of  sand,  rust,  dirt, 
grease,  or  other  foreign  matter  is  known 
to  prevent  effective  shunting,  a  railroad 
shall  take  appropriate  action  under 
§  234.105  to  safeguard  vehicle 
operation.  This  section,  renumbered  as 
paragraph  (b),  remains  unchanged. 


F/na7  Rule 

Subsection  (a)  requires  that  train 
detection  apparatus  be  maintained  to 
detect  a  train  or  railcar  in  any  part  of  a 
train  detection  circuit,  in  accordance 
with  the  design  of  the  warning  system. 
Subsection  (b)  provides  that  if  the 
presence  of  sand,  rust,  dirt,  grease,  or 
other  foreign  matter  is  known  to  prevent 
effective  shunting,  a  railroad  shall  take 
appropriate  action  under  §  234.105, 
"Activation  failure,"  to  safeguard 
highway  users. 

Section  234.229    Shunting  Sensitivity 

As  proposed,  this  section  requires  that 
each  train  detection  circuit  that  controls 
a  highway-rail  grade  crossing  warning 
system  will  detect  the  presence  of  a 
shunt  of  0.06  ohm  resistance  when  the 
shunt  is  connected  across  the  track  rails 
of  the  circuit,  including  fouling  sections 
of  turnouts.  The  labor/management 
group  commented  that  the  proposed 
rule  should  be  modified  to  reflect  the 
testing  requirements  of  warning  systems 
based  on  certain  technologies.  The 
group  noted  that  certain  types  of 
constant  warning  time  systems  may  not 
detect  the  "presence"  of  a  shunt.  The 
group  believes  it  would  be  more 
appropriate  to  require  that  the  detection 
systems  be  maintained  to  detect  the 
"application"  of  a  shunt.  The  group 
believes  that  warning  systems  currently 
in  use  are  designed  so  that  they  will 
meet  that  criteria.  Southern  Pacific  also 
commented  that  constant  time  warning 
devices  should  be  taken  into  account  in 
drafting  this  section. 

FRA  agrees  with  the  commenters  and 
has  modified  the  section  accordingly. 
"Application  of  a  shunt"  is  replacing 
"presence  of  a  shunt"  in  the  final  rule 
In  the  interest  of  clarity  the  text 
"including  fouling  sections  of  turnouts" 
has  been  deleted  and  "of  any  part"  of 
the  circuit  added  to  the  final  rule. 

FRA  notes  that  the  labor/management 
group  stated  that  they  believe  warning 
systems  currently  in  use  "could  be 
tested  for  compliance  without  using 
multiple  shunts  to  simulate  train 
movements  or  performing  other 
complex  tests  of  questionable  value." 
We  agree  that  multiple  shunts  may  not 
be  necessary  to  test  for  compliance  with 
this  section,  however,  multiple  shunts 
may  indeed  be  needed  to  perform 
operational  tests. 

Final  Rule 

This  section  requires  that  each 
highway-rail  grade  crossing  train 
detection  circuit  shall  detect  the 
application  of  a  shunt  of  0.06  ohm 
resistance  when  the  shunt  is  connected 
across  the  track  rails  of  the  circuit. 
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This  section  is  meant  to  assure  th« 
detection  of  ■  train  operating  through 
turnouts  located  within  the  hmits  of 
train  detection  circuits.  If  one  wire  or 
rail  plug  were  brok.en.  a  dangerous 
condition  would  be  prevented  if  the 
other  wire  or  rail  plug  continues  to  \>*' 
effective. 

This  section  as  proposed  requirrs  that 
each  set  of  fouling  wires  located  in  a 
highway-rail  grade  crossing  warning 
system  train  detection  circuil  consist  of 
at  least  two  discrete  conductors,  and 
requires  that  each  conductor  be  of 
sufficient  conductivity  and  maintained 
in  such  condition  to  ensure  proper 
operation  of  the  train  detection 
apparatus  when  the  circuit  is  shunted 

The  labor/management  group 
recommended  that  the  proposal  be 
mocliTied  to  accord  with  existing 
technology.  The  group  stated  that 
"certain  train  detection  apparatus, 
particularly  motion  sensing  equipment, 
IS  designed  to  prevent  the  system  from 
assuming  the  most  restrictive  state 
under  certain  conditions,  including 
some  instances  when  the  train  detection 
circuit  is  shunted."  We  agree  with  the 
comments  and,  therefore,  in  lieu  of 
requiring  that  the  train  detection 
apparatus  be  in  its  most  restrictive  slate, 
have  revised  the  section  to  require  that 
each  conductor  be  maintained  in  such 
condition  to  ensure  proper  operation  of 
the  train  detection  apparatus  when  the 
train  detection  circuit  is  shunted. 

Final  Rule 

This  section  requinrs  that  each  set  of 
fouling  wires  in  a  highway-rail  grade 
crossing  train  detection  circuit  shall 
consist  of  at  least  two  discrete 
conductors.  The  section  requires  dial 
each  conductor  be  of  sufficient 
conductivity  and  be  maintained  in  such 
condition  to  ensure  proper  operation  of 
the  train  detection  apparatus  when  the 
train  detection  circuit  is  shunted. 

Section  234.233    Rail  joints 

This  provision  provided  that  each  rail 
joint  located  within  the  limits  of  a 
highway-rail  grade  crossing  train 
detection  circuit  shall  be  bonded  by 
means  other  than  joint  bars  to  ensure 
electrical  conductivity.  The  labor/ 
management  group,  the  only  party  to 
comment  on  this  section,  recommended 
that  it  be  modified  to  reflect 
maintenance  requirements.  The  group 
also  recommended  that  this  section  be 
changed  to  reflect  that  it  apply  only  to 
non- insulated  rail  joints.  FRA  concurs 
in  the  recommendations  and  has  revised 
the  section  accordingly. 


This  section  requires  that  each  non- 
insulated  rail  joint  located  within  the 
limits  of  a  highway-rail  grade  crossing 
train  detection  circuit  be  bonded  by 
means  other  than  joint  bars  and  the 
bonds  shall  be  maintained  in  such 
condition  to  ensure  electrical 
conductivity. 

Section  234  235    Insulated  Rail  Joints 

This  provision  provided  that  each 
insulated  rail  joint  used  to  separate  train 
detection  circuits  within  the  limits  of  a 
highway-rail  grade  crossing  shall 
prevent  current  from  flowing  between 
rails  separated  by  the  insulation  in  an 
amount  sufficient  to  cause  a  failure  of 
anv  train  detection  circuit. 

The  laljor/management  group,  the 
only  party  commenting  on  this 
provision,  recommended  that  the 
section  be  revised  to  reflect  the 
requirement  for  maintenance  of 
insulated  rail  joints.  FRA  agrees  and  the 
final  rule  is  revised  accordingly. 

Final  Rule 

This  section  requires  that  each 
insulated  rail  joint  used  to  septirate  train 
detection  circuits  of  a  highway-rail 
grade  crossing  be  maintained  to  prevent 
current  from  flowing  between  rails 
separated  by  the  insulation  in  an 
amount  sufficient  to  cause  a  failure  of 
the  train  detection  circuit. 

Section  234  237    Switch  Equipped  With 
Circuit  Contmller 

This  section  as  proposed  requires  that 
when  a  switch  equipped  with  a  switch 
circuit  controller  connected  to  the  point 
is  interconnected  with  highway-rail 
grade  crossing  warning  system  circuitry, 
such  switch  shall  be  maintained  so  that 
the  warning  system  can  be  cut  out  only 
when  the  point  is  within  one-half  inch 
of  the  full  reverse  position. 

The  only  party  commenting  on  this 
section,  the  labor/management  group, 
supported  the  proposal. 

Final  Rule 
This  section  is  adopted  as  proposed. 

Section  234.239    Tagging  of  Wires  and 
Interference  of  Wires  or  Tags  With 
Signal  Apparatus 

This  section  as  proposed  requires  that 
each  wire  be  tagged  or  otherwise  so 
marked  that  it  can  be  identified  at  each 
terminal.  Tags  and  other  marks  of 
identification  shall  be  made  of 
insulating  material  and  so  arranged  that 
tags  and  wires  do  not  interfere  with 
moving  parts  of  the  apparatus. 

The  only  party  commenting  on  this 
section,  the  labor/management  group, 
supported  the  proposal. 


Final  Rule 

This  section  is  adopted  as  proposed. 

Secfjon  234.241     Protection  of 
Insulated  Wire:  Splice  in  Underground 
Wire 

This  section  as  proposed  requires  that 
insulated  wire  be  protected  from 
mechanical  injury.  The  rule  prohibits 
insulation  from  being  punctured  for  test 
purposes.  A  splice  in  underground  wire 
will  be  required  to  have  insulation 
resistance  at  least  equal  to  the  wire 
spliced. 

The  only  party  commenting  on  this 
section,  the  labor/management  group, 
supported  the  proposal. 

Final  Rule 

This  section  is  adopted  as  proposed. 

Section  234.243  Wire  on  pole  line  and 
aerial  cable 

This  section  as  proposed  requires  that 
wire  on  a  pole  line  be  securely  attached 
to  an  insulator  that  is  properly  fastened 
to  a  crossarm  or  bracket  supported  by  a 
pole  or  other  support.  The  rule  requires 
that  the  wire  not  interfere  with,  or  be 
interfered  with  by,  other  wires  on  the 
pole  line.  Aerial  cable  is  required  to  be 
supported  by  messenger  wire.  Open- 
wire  transmission  line  operating  at  750 
volts  or  more  shall  not  be  placed  less 
than  4  feet  above  the  nearest  crossarm 
canning  active  warning  system  circuits. 

The  only  party  commenting  on  this 
section,  the  labor/management  group, 
supported  the  proposal. 

Final  Rule 

This  section  is  adopted  as  proposed. 

Section  234.245    Signs 

The  proposed  rule  requires  that  each 
sign  mounted  on  a  highway-rail  grade 
crossing  signal  post  be  maintained  in 
good  condition  and  visible  to  the 
motorist.  Signs  mounted  on  the  mast 
could  include  crossbucks,  "number  of 
tracks"  etc.  The  proposal  also  stated  that 
standards  for  such  signs  are  found  in 
Part  VIII  ("Traffic  Control  Systems  for 
Railroad-Highway  Grade  Crossings")  of 
the  MUTCD.  After  consideration,  FRA  is 
deleting  from  this  section  the 
informational  reference  to  the  MUTCD. 
It  is  sufficient  that  the  information  is 
available  through  this  notice. 

The  labor/management  group 
supported  the  proposal.  The  ATA 
recommended  that  railroads  be  required 
to  post  information  at  the  crossing  to 
expedite  malfunction  reporting.  As 
discussed  above  (see  §  234.5)  FRA  is  in 
favor  of  the  posting  of  such  information, 
but  requiring  such  posting  is  beyond  the 
scope  of  this  rulemaking. 
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Final  Rule 

This  section  requires  that  each  sign 
mounted  on  a  highway-rail  grade 
crossing  signal  post  shall  be  maintained 
in  good  condition  and  be  visible  to  the 
highway  user. 

Inspections  and  Tests 

Stfction  234.247    Purpose  of 
Inspections  and  Tests;  Removal  From 
Service  of  Relay  or  Device  Failing  To 
Meet  Test  Requirements 

The  proposed  rule  requires  that 
certain  FRA-required  tests  be  mado  to 
determine  whether  apparatus  and 
equipment  are  maintained  in  a 
condition  to  perform  their  intended 
function.  An  electronic  device,  relay,  or 
other  electromagnetic  device  that  fails  to 
meet  the  requirements  of  specified  tests 
will  be  required  to  be  removed  from 
service  and  not  restored  to  service  until 
its  operating  characteristics  are  in 
accordance  with  the  limits  within 
which  such  device  or  relay  is  designed 
to  operate. 

The  only  party  commenting  on  this 
section,  the  labor/management  group, 
supported  the  proposal. 

Final  Rule 

FRA  is  revising  the  first  sentenc-e  of 
(his  section  to  eliminate  the  redundant 
and  possibly  confusing  terms 
"apparatus"  and  "equipment"  and  to 
clarify  which  tests  are  being  referred  to. 
This  section  tlierefore  provides  that  the 
inspections  and  tests  set  forth  in 
§^  234.249  through  234.271  shall  be 
made  to  determine  if  the  warning 
system  and  its  component  parts  are 
maintained  in  a  condition  to  perform 
their  intended  function.  Any  electronic 
device,  relay,  or  other  electromagnetic 
device  that  fails  to  meet  the 
requirements  of  tests  required  by  this 
part  shall  be  removed  from  ser\'ice  and 
shall  not  be  restored  to  service  until  its 
operating  characteristics  are  in 
accordance  with  the  limits  within 
which  such  device  or  relay  is  designed 
to  operate. 

SecUon  234.249    Ground  Tests 

As  proposed,  this  section  requires  a 
test  for  grounds  on  each  energy  bus 
furnishing  power  to  cinniits  that  affect 
the  safety  of  highway-rail  grade  crossing 
warning  system  operation.  The  rule 
requires  that  the  test  be  made  when  an 
energy  bus  is  placed  in  service,  and  at 
least  once  each  month  thereafter. 

The  rule  will  assist  in  maintaining  the 
integrity  and  safety  of  the  warning 
system.  As  provided  in  §  234.213,  tests 
would  not  be  required  on  circuits  that 
include  track  rail,  alternating  current 
power  distribution  circuits  that  are 


grounded  in  the  interest  of  safety,  and 
common  return  wires  of  grounded 
common  return  single  break  circuits. 

There  was  no  opposition  to  the 
proposed  rule.  The  labor/management 
group,  die  only  party  commenting, 
supported  the  rule  as  proposed. 

Final  Rule 

This  section  is  adopted  as  proposed. 

Section  234.251    Standby  Power 

The  proposed  section,  entitled 
"Battery  voltage."  requires  that  battery 
voltage  be  checked  at  the  battery,  with 
battery-charging  current  removed,  at 
least  once  each  month  to  determine 
battery  capability  for  instances  of 
batters -charging  current  loss.  Tliere  was 
no  opposition  to  the  proposed  rule. 
However,  FRA  is  amending  this  section 
to.reflect  changes  to  §  234.215. 

Final  Rule 

This  section  requires  that  standby 
power  be  tested  at  least  once  each 
month. 

Section  234.253    Flashing  Light  Units 
and  Lamp  Voltage 

The  proposed  rule  requires  that  lamp 
voltage  be  tested  when  installed  and  at 
least  once  every  twelve  months,  with 
battery-charging  current  removed  and 
with  battery  charging  current  restored, 
to  determine  the  lamp  voltage.  Each 
flashing  light  unit  would  be  required  to 
be  inspected  at  installation  and  once 
every  twelve  months  for  alignment, 
focus,  and  frequency  of  flashes  in 
accordance  with  installation 
specifications.  The  exterior  of  each 
flashing  light  unit  would  be  required  to 
be  inspected  for  dust  and  damage  to 
roundels  to  ensure  visibility  of  the  light 
unit,  at  least  once  each  month. 

Labor/management  recommended 
that  the  rule  should  be  modified  to 
reflect  current  practices  in  the 
maintenance,  inspection  and  testing  of 
flashing  light  units.  Since  the  plans  kept 
at  crossing  locations  typically  do  not 
address  the  alignment  or  focus  of 
flashing  light  units,  they  tiebeve  it 
would  be  more  appropriate  to  have  the 
requirements  based  on  the  installation 
specifications,  which  would  reflect  the 
design  of  the  system.  They  commented 
that  the  term  "focus"  should  be 
eUminated  from  the  rule.  Light  units  are 
focused  initially  in  the  manufacturing 
process,  and  the  focus  should  be 
adjusted  thereafter  only  in  a  shop 
envirormient.  In  accordance  with  the 
current  practices,  the  group 
recommended  that  the  requirements 
under  subsection  (c)  include  the  words 
"for  proper  visibility."  This  requirement 
will  more  appropriately  address  the 


intent  of  the  nile  with  regard  to  the 
proper  operation  of  the  light  units.  We 
agree  with  the  comments  and  have 
revised  the  nile  accordingly. 

Final  Rule 

This  section  requires  that  eac  h 
flashing  light  unit  be  inspected  when 
installed  and  at  least  once  every  12 
months  for  proper  alignment  and 
fi-equency  of  flashes  in  accordancfi  with 
installation  specifications.  Lamp  voltage 
will  be  required  to  be  tested  when 
installed  and  at  least  once  every  12 
months  thereafter.  Each  flashing  light 
unit  will  be  inspected  for  proper 
visibility,  and  for  dirt  and  damage  to 
roundels  and  reflectors  at  least  onre 
each  month. 

Section  234.255    Gate  Arm  and  Lkste 
Mechanism 

There  was  no  opposition  to  the 
proposed  rule.  The  final  rule  will 
remain  as  proposed. 

Final  Rule 

This  section  requires  that  each  gate 
arm  and  gate  mechanism  be  inspected, 
and  gate  arm  movement  be  obsen-ed  for 
proper  operation,  at  least  once  each 
month.  Hold-clear  devices  (devices  that 
keep  the  gate  arms  in  the  vertical 
position  when  the  warning  system  is  not 
activated)  shall  be  tested  for  proper 
operation  at  least  once  every  12  months. 

Section  234.257    Warning  System 
Operation 

The  labor/management  group 
supported  the  proposed  rule.  There  was 
no  opposition.  The  final  rule  will 
remain  as  proposed. 

Final  Rule 

Paragraph  (a)  of  this  section  requires 
that  a  highway-rail  grade  crossing 
warning  system  be  tested  for  proper 
operation  when  the  warning  system  is 
placed  in  service  and  thereafter  at  least 
once  each  month  and  whenever  it  is 
modified  or  disarranged.  For  purposes 
of  paragraphs  (a)  and  (b),  "disarrangeii" 
includes  situations  in  which  a  relay, 
circuit  board,  or  other  electronic  device 
is  replaced  with  another;  two  or  more 
conductors  in  a  cable  are  severed;  a 
cable  or  conductor  in  a  train  detection 
system  is  replaced  with  another;  or 
wires  are  removed  at  the  same  time  from 
more  than  one  terminal  of  a  relav. 
electronic  device,  terminal  board,  or 
other  vital  co.mponent  of  a  train 
detection  system.  The  extent  of  testing 
the  warning  system  for  proper  operation 
will  be  dependent  on  the  degree  of 
modification  or  disarrangement. 

Paragraph  (b)  also  requires  that  when 
a  warning  bell  or  other  stationary 
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aiiMiDir  w.iriiiiiv  urvice  is  used.  it  be 
checked  for  proper  operation  when 
installed.  Thereafter  it  must  be  tested  at 
least  once  each  month  and  whenever 
modified  or  disarranged. 

Section  234.259    Warning  Time 

The  proposed  rule  requires  that  a 
crossing  warning  system  be  tested  for 
prescribed  warning  time  at  least  once 
every  three  months.  The  labor/ 
management  group  originally  concurred 
in  this  section  as  proposed.  The  group 
later  revised  its  comment.  They  state 
that  it  would  be  more  appropriate  to  test 
warning  time  once  each  year,  or  when 
the  warning  system  is  modified  in 
connection  with  changes  in  authorized 
train  speeds.  The  LIRR  commented  that 
testing  should  only  be  required  when  a 
system  is  installed  or  disarranged. 
Labor/management  and  the  Wisconsin 
Central  Railroad  request  that  testing  of 
warning  times  using  automatic 
recording  devices  should  be  an 
acceptable  method  of  performing  this 
test 

FRA  has  reviewed  its  proposal  in  light 
of  the  comments  received.  After 
consideration.  FRA  has  determined  that 
extending  the  testing  period  from  three 
months  to  one  year  is  appropriate  in 
conjunction  with  requiring  that  testing 
be  performed  whenever  the  warning 
system  is  modiHed  because  of  a  change 
in  train  speeds.  FRA  also  notes  that 
under  the  requirements  of  §  234.257. 
"Warning  system  operation",  warning 
time  must  be  tested  if  the  warning 
system  is  modiHed  in  such  a  manner 
that  the  warning  time  might  be  affected. 
FRA  also  agrees  that  electronic  devices 
which  accurately  determine  actual 
warning  time  may  be  substituted  fur 
other  tests. 

The  labor/management  group 
expressed  confusion  regarding  the  type 
of  testing  permitted  under  this  section. 
The  group  stated  that  "although  the  rule 
itself  permits  testing  of  the  adequacy  of 
warning  time  by  calculation  based  on 
the  fastest  allowable  train  speed,  the 
preamble  creates  confusion  by  its 
reference  to  testing  with  an  actual  train 
movement  or  'simulation  of  a  train 
movement'."  The  group  also  stated  that 
"section  234.259,  as  written,  permits 
calculation  as  a  complying  testing 
technique  •   *   *  ."  This  conclusion  is 
unfounded.  The  section-by-section 
analysis  of  the  section  stated  that 
"(testing)  can  be  accomplished  by 
observation  of  a  train  movement,  if 
practical,  or  by  calculation  and 
simulation  of  a  train  movement. 
Calculation  alone  is  not  testing.  It  is 
merely  a  determination  of  design 
criteria.  Only  when  the  results  of  that 
calculation  are  combined  with  actions 


that  determine  that  the  mechanical, 
electrical  or  electronic  system  functions 
as  intended,  can  an  adequate  test  be 
done. 

Final  Rule 

This  section  requires  that  each 
crossing  warning  system  shall  be  tested 
for  the  prescribed  warning  time  at  least 
once  every  12  months,  and  when  the 
warning  system  is  modified  bocau.se  of 
a  change  in  train  speeds.  Electronic 
devices  that  accurately  determine 
warning  time  will  be  an  acceptable 
means  of  meeting  the  requirements  of 
this  provision. 

Section  234.261     Highway  Traffic 
Signal  Pre-emption 

The  proposed  rule  requires  that 
highway  traffic  signal  pre-emption 
interconnections,  for  which  a  railroad 
has  maintenance  responsibility,  be 
tested  at  least  once  each  month.  The 
pre-emption  of  a  highway  traffic  signal 
requires  an  electrical  circuit  between 
the  control  relay  of  the  crossing  warning 
system  and  the  controller  assembly  of 
the  highway  traffic  signal.  The  railroad 
will  only  be  responsible  for  the 
maintenance  and  testing  of  its 
interconnections.  The  State  of  West 
Virginia  noted  that  this  section 
"requires  testing  of  the  highway  traffic 
signal  preemption  but  doesn't  include 
any  notification  requirement.  If  the 
preempt  fails  to  work  and  the  fault  is  on 
the  highway  side  of  the  equipment,  we 
need  to  be  notified  so  that  repairs  can 
be  initiated."  Although  it  is  beyond  the 
scope  of  the  present  rulemaking  to 
require  notification  of  state  highway 
departments  when  a  signal  maintainer 
discovers  a  malfunction  of  the  highway 
traffic  signal  preemption  equipment, 
FR.\  expects  !hat  such  notifications 
would  be  routinely  made.  Nothing  in 
tliis  rulemaking  is  intended  to  preempt 
any  local  requirements  that  mandate 
notification  to  appropriate  officials. 
However,  we  note  that  the  railroad  is 
not  responsible  for  the  controller 
assembly  of  the  highway  traffic  signal 
and  therefore  the  signal  maintainer  is 
not  always  aware  of  a  malfunction  of 
such  equipment. 

Final  Rule 

The  final  rule  will  remain  as 
proposed. 

Section  234.263    Relays 

The  labor/management  group 
supported  the  proposed  rule.  There  was 
no  opposition.  The  final  rule  will 
remain  as  proposed. 


Final  Rule 

Paragraph  (a)  of  this  section  requires 
that  (except  for  certain  relays  listed  in 
paragraph  (b))  each  relay  that  affects  the 
proper  functioning  of  a  crossing 
warning  system  shall  be  tested  at  least 
once  every  four  years. 

Paragraph  (b)(1)  requires  that 
alternating  current  vane  type  relays, 
direct  current  polar  type  relays,  and 
relays  with  soft  iron  magnetic  structure 
shall  be  tested  at  least  once  every  two 
years.  Paragraph  (b)(2)  requires  that 
alternating  current  centrifugal  type 
relays  shall  be  tested  at  least  once  every 
12  months. 

Section  234.265     Timing  Relays  and 
Timing  Devices 

The  labor/management  group 
supported  the  proposed  rule.  There  was 
no  opposition.  The  final  rule  will 
remain  as  proposed. 

Final  Rule 

This  section  requires  that  each  timing 
relay  and  timing  device  be  tested  at  least 
once  every  twelve  months.  The  timing 
shall  be  maintained  at  not  less  than  90 
percent  nor  more  than  110  percent  of 
the  predetermined  time  interval,  which 
shall  be  showTi  on  the  plans  or  marked 
on  the  timing  relay  or  timing  device. 

Timing  relays  and  timing  devices  are 
essential  components  of  time-out 
circuits  which  are  primarily  used  for 
train  switching  movements  at  warning 
system  installations.  A  time-out  circuit 
de-activates  a  crossing  warning  system 
after  a  predetermined  amount  of  time 
after  a  train  movement  has  occupied  the 
detection  circuit  in  approach  to  the 
grade  crossing. 

Section  234.267    Insulation  Resistance 
Tests.  Wires  in  Trunking  and  Cables 

The  labor/management  group 
supported  the  proposed  rule.  There  was 
no  opposition.  The  final  rule  will 
remain  as  proposed. 

Final  Rule 

Paragraph  (a)  of  this  section  requires 
that  insulation  resistance  tests  be  made 
when  wires  or  cables  are  installed  and 
at  least  once  every  ten  years  thereafter. 
Paragraph  (b)  requires  that  insulation 
resistance  tests  be  made  between  all 
conductors  and  ground,  between 
conductors  in  each  multiple  conductor 
cable,  and  between  conductors  in 
trunking.  Such  tests  must  be  performed 
when  wires,  cables,  and  insulation  are 
dry.  Paragraph  (c)  provides  that,  subject 
to  the  requirements  of  paragraph  (d), 
when  insulation  resistance  of  wire  or 
cable  is  found  to  be  less  than  500,000 
ohms,  prompt  action  must  be  taken  to 
repair  or  replace  the  defective  wire  or 
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cable.  Until  such  defective  wire  or  cable 
is  replaced,  insulation  resistance  tests 
must  be  made  annually.  Paragraph  (d) 
provides  that  a  circuit  with  a  conductor 
having  an  insulation  resistance  of  less 
than  200.000  ohms  shall  not  be  used. 

Section  234.269     Cut-Out  Circuits 

The  proposed  rule  requires  that  each 
cut-out  circuit  be  tested  at  least  once 
every  three  months  to  determine  that 
the  circuit  functions  as  intended.  Labor/ 
management  group  commented  that  the 
rule  should  be  clarified  by  changing  all 
references  of  cut-out  circuits  to 
"switch"  cut-out  circuits.  They  asked 
for  clarification  concerning  the  type  of 
cut-out  circuits  this  provision  applies 
to. 

For  purposes  of  tliis  section,  a  cut-out 
circuit  is  any  circuit  which  overrides 
the  operation  of  automatic  warning 
systems.  This  includes  both  switch  cut- 
out circuits  and  devices  which  enable 
personnel  to  manually  override  the 
operation  of  automatic  warning  systems. 

Final  Rule 

This  section  requires  that  each  cut-out 
circuit  shall  be  tested  at  least  once  every 
three  months  to  determine  that  the 
circuit  functions  as  intended.  For 
purposes  of  this  section,  a  cut-out 
circuit  is  any  circuit  which  overrides 
the  operation  of  automatic  warning 
systems.  This  includes  both  switch  cut- 
out circuits  and  devices  which  enable 
personnel  to  manually  override  the 
operation  of  automatic  warning  systems. 

Section  234.271    Insulated  Rail  faints. 
Bond  Wires,  and  Track  Connections 

The  proposed  rule  requires  that  each 
insulated  rail  joint,  bond  wire,  and  track 
connection  located  within  the  limits  of 
e  highway-rail  grade  crossing  train 
detection  circuit  be  inspected  at  least 
once  every  three  months.  Insulated  rail 
joints  are  used  to  prevent  current  from 
flowing  between  rails.  Bondvidres  and 
track  connections  ensure  continuity  of  a 
train  detection  circuit. 

The  ifihor/management  group 
supported  tlie  proposed  rule.  The  only 
other  commenter  on  this  proposal,  the 
Wisconsin  Central  Railroad,  commented 
that  the  requirement  for  inspection 
every  three  months  is  nearly  impossible 
to  meet,  given  the  large  geographical 
territories  some  signal  maintainers  have. 
Wisconsin  Central  suggests  that  this 
inspection  should  be  extended  to  every 
six  months.  Because  of  the  effect  that 
damage  to  bonds,  track  connections  and 
insulated  rail  joints  due  to  vandalism, 
track  equipment  and  other  conditions 
can  have  on  the  integrity  of  the  warning 
system,  it  is  imperative  that  those 
components  be  inspected  more  often 


than  twice  a  year.  FRA  notes  that  the 
three  month  inspection  schedule  is 
generally  consistent  with  present 
industry  inspection  standards. 

Final  Rule 

This  section  is  adopted  as  proposed. 
Section  234.273    Results  of  Tests 

This  section  as  proposed  requires  that 
results  of  tests  made  in  compliance  with 
this  part  be  recorded  on  preprinted  cr 
computerized  forms  provided  by  the 
railroad,  or  by  electronic  means, 
approved  by  the  Associate 
Administrator  for  Siafety.  Records  must 
show  the  name  of  the  railroad  having 
maintenance  responsibility  for  the 
warning  system,  AAYUDCfT  inventory 
number,  place  and  date,  equipment 
tested,  results  of  tests,  repairs, 
replacements,  adjustments  made,  and 
condition  in  which  the  apparatus  was 
left.  Each  record  must  be  signed  or 
electronically  coded  by  the  employee 
making  the  test  and  be  filed  in  the  office 
of  a  supervisory  official  having 
jurisdiction.  Additionally,  the  proposal 
requires  that  records  be  made  available 
to  FRA  as  provided  by  49  U.S.C.  20107 
(formerly  section  208  of  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C. 
437).  Each  record  must  be  ret^iined  until 
the  nex-t  record  for  that  test  is  filed  but 
in  no  case  less  than  one  year  fixm  the 
date  of  the.  test.  If  a  railroad  elects  to  use 
an  electronic  means  for  recording  and 
signing  results  of  tests,  such  means  must 
be  approved  by  FRA  prior  to  use. 

Only  two  parties  specifically 
commented  on  this  section.  Labor/ 
management  group  and  New  Jersey 
Transit  commented  that  test  results 
should  be  permitted  to  be  retained  at  the 
highway-rail  grade  crossing  location  cr 
at  the  office  of  an  official.  FRA  has 
determined  that  a  more  centralized 
location  is  needed  for  the  retention  of 
the  results  of  tests.  In  some  instances 
the  control  housings  of  warrnug  systems 
are  destroyed  when  there  is  an  accident 
at  a  grade  crossing.  If  the  records  of  tests 
are  also  destroyed,  an  effective 
investigation  of  the  accident  would  be 
precluded.  Additionally,  retaining  test 
results  at  the  office  of  an  official  permits 
more  effective  monitoring  of  rule 
compliance  by  the  railroad  and  FRA. 
The  final  rule  wrill  not  be  changed  as 
suggested.  FRA  is  adding  notice  similar 
to  that  contained  in  §  234.109  that 
records  required  to  be  kept  shall  be 
made  available  to  FRA  as  provided  by 
49  U.S.C.  20107  (formerly  section  208  of 
the  Federal  Raiboad  Safety  Act  of  1970 
(45  U.S.C.  437). 


Final  Rule 

This  section  is  adopted  as  proposed 
with  additional  language  as  stated 
above. 

Regulatory  Impact 

E.O.  12666  and  DOT  Regulatory  Policies 
and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures,  and  is  considered  to  be 
significant  imder  DOT  policies  and 
procedures  (44  FR  11034.  February  26. 
1979)  because  it  initiates  a  new 
regulatory  program.  This  regulatory 
document  was  subject  to  review  under 
E.O.  12866.  FRA  has  prepared  and 
placed  in  the  rulemaking  docket  a 
regulatory  evaluation  addressing  the 
economic  impact  of  this  rule.  Acopv  of 
the  regulatory  evaluation  may  be 
inspected  and  copied  in  Room  8201, 
400  Seventh  Street,  SW..  Washington. 
DC  20590. 

In  the  regvdatory  analysis 
accompanying  the  NPRM,  FRA  analyzed 
grade  crossing  malfunction  data  which 
had  been  submitted  in  accordance  with 
the  requirements  of  49  CFR  234.9.  The 
FRA's  preliminary  review  and  analysis 
of  those  data  indicated  that  there  is  a 
correlation  between  false  activations  at 
a  grade  crossing  and  accidents  occurring 
at  the  same  crossing  in  the  week 
following  the  false  activation.  Because 
the  data  had  not  yet  been  subjected  to 
the  careful  testing  and  scrutiny  FR.\ 
would  have  wished  had  it  had  more 
time  perform  further  analyses,  FRA 
invited  comments  on  the  data  and 
methodology  used  in  its  analysis. 

The  AAR  responded  to  thereque;^ 
that  commenters  review  FRA's 
preiiminary  analysis.  The  AAR 
concluded  that  the  data  did  not  support 
the  FR.A's  preliminary  conclusions. 
After  a  review  of  FRA's  data  and  AARs 
analysis  of  that  data,  FRA  agrees  with 
the  AAR's  conclusion. 

In  its  regulatory  analysis  FR,^  posited 
that  the  benefits  of  this  mle  would  arise 
bec3u.<;e  the  number  of  grade  crossing 
signal  malfunctions  would  decrease  due 
to  compliance  with  maintenance. 
inspection  and  testing  requirements  of 
Subpart  D,  grade  crossings  would  be 
made  safer  during  periods  of  w  aming 
system  malfunction  due  to  compliance 
with  Subpart  C.  FRA  further  estimated 
that  the  costs  of  §§  234.105  and  234.107 
would  be  reduced  because  the  railroads 
would  repair  warning  systems  more 
rapidly  under  the  provisions  of 
§234.103. 

It  appears  that  activation  failures  now 
cost  about  $4.4  million  per  year  in 
accidents.  In  these  accidents  the 
highway  user  doesn't  know  a  train  is 
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coiiui'i^,  I'litiTs  tnc  ( Tdssnig  and  is  struck 
by  a  train.  This  rule  should  reduce  that 
cost  to  about  $1.3  million  per  year. 

It  is  not  as  clear  how  many  accidents 
are  attributable  to  false  activations.  The 
FRA's  best  estimate,  based  on  educated 
estimates  of  its  staff,  is  that  false 
activations  cause  about  $10.9  million  a 
year  in  accident  costs.  In  these  accidents 
the  highway  user  thinks  the  signal  is 
"cr>ing  woir*.  ignores  a  valid  warning, 
and  is  struck  by  a  train.  This  rule  should 
reduce  the  annual  cost  to  about  $3.3 
million. 

This  rule  will  prevent  malfunctions, 
reduce  their  duration,  and  make 
crossings  safer  during  a  malfunction. 

The  total  cost  of  this  rule,  discounted 
over  twenty  years,  will  be  about  $80 
million  and  the  total  benefit  will  be 
about  $150  million.  Benefits  will  be 
al>out  19  times  costs. 

Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
There  are  no  substantial  economic 
impacts  for  small  units  of  government, 
businesses,  or  other  organizations. 

Papen%ork  Reduction  Act 

The  rule  contains  information 
collection  requirements.  FRA  is 
submitting  these  information  collection 
requirements  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq).  The 
section  that  contains  information 
collection  requirements  is  §  234.273. 
The  estimated  time  to  fulfill  the 
requirement  of  that  section  is  five 
minutes  for  each  record. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedure  for 
ensuring  full  consideration  of  the 
potential  environmental  impacts  of  FR,\ 
actions,  as  required  by  the  National 
Environmental  Policy  Act  and  related 
directives. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  "Federalism,"  and  it  has  been 
detennined  that  the  rule  has  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
FRA  recognizes  that  currently  a  small 
number  of  states  have  statutes 
mandating  to  some  extent  maintenance, 
inspection  and  testing  procedures  for 
railroads  operating  within  (hose  states 
In  general,  this  rule  will  preempt  thost? 
requirements.  In  an  effort  to  maintain 


state  expertise  and  involvement  in  this 
critical  safety  area.  FRA  is  including 
grade  crossing  warning  system 
inspection  functions  within  its  Slate 
Participation  Program.  FRA  has  also 
provided  in  §§  234.105  and  234.107 
that,  in  instances  of  grade  crossing 
warning  system  malfunctions,  "a 
locomotive's  audible  warning  device 
shall  be  activated  in  accordance  with 
railroad  rulos."  This  provision  preempts 
local  "whistle  ban"  ordinances  to  the 
extent  they  would  otherwise  prohibit 
the  use  of  horns  or  whistles  in  such 
situations.  This  minimal  intrusion  into 
an  area  in  which  certain  Slate  and  local 
governments  have  become  involved  is 
necessary  to  protect  tlie  travelling 
public  and  train  crews  from  possible 
injury  or  death  at  grade  crossings  with 
malfunctioning  warning  systems.  A 
copy  of  the  Federalism  Assessment  has 
been  placed  in  the  public  docket  located 
in  Room  8201.  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590. 

List  of  Subjects 

49  CFR  Part  212 

Intergovernmental  relations. 
Investigations.  Railroad  safety. 

49  CFR  Part  234 

Railroad  safety.  Highway-rail  grade 
crossings. 

The  Rule 

In  consideration  of  the  foregoing.  FRA 
amends  chapter  lib  of  Title  49,  Code  of 
Federal  Regulations  as  follows: 

PART  212— [AMENDED] 

1.  The  authority  citation  for  part  212 
is  revised  due  to  recodification  of  title 
49  of  the  United  States  Code  to  read  as 
follows: 

Authority:  49  U.S.C  20103,  20106.  20105, 
and  20113  (formerly  Sees.  202.  205.  206.  and 
208.  of  the  Federal  Railroad  Safety  Act  of 
1970,  as  amended  (45  U.S.C.  431,  434,  435, 
and  436));  and  49  CFR  1.49. 

2.  Section  212.231.  "Inapplicable 
qualificatior>.  requirements,"  is 
redesignated  §  212.235.  and  new 
§§212.231  and  212.233  are  added  to 
read  as  follows: 

§212.231     Highway-rail  grade  crossing 
Inspector. 

(a)  The  highway-rail  grade  crossing 
inspector  is  required,  at  a  minimum,  to 
be  able  to  conducrt  independent 
inspections  of  all  types  of  highway-rail 
grade  crossing  warning  systems  for  the 
purpose  of  determining  compliance 
with  Grade  Crossing  Signal  System 
Safety  Rules  (49  CFR  Fart  234).  to  make 
reports  of  those  inspections,  and  to 
recommend  institution  of  enforcement 


actions  when  appropriate  to  promote 
compliance. 

(b)  The  highway-rail  grade  crossing 
inspector  is  required,  at  a  minimum,  to 
have  at  least  four  years  of  recent 
experience  in  highway-rail  grade 
crossing  construction  or  maintenance.  A 
bachelor's  degree  in  engineering  or  a 
related  technical  specialization  may  be 
substituted  for  two  of  the  four  years  of 
this  experience  requirement.  Successful 
completion  of  an  apprentice  training 
program  under  §  212.233  may  be 
substituted  for  the  four  years  of  this 
experience  requirement. 

(c)  The  highway-rail  grade  crossing 
inspector  shall  demonstrate  the 
following  specific  qualifications: 

(1)  A  comprehensive  knowledge  of 
highway-rail  grade  crossing 
nomenclature,  inspection  techniques, 
maintenance  requirements,  and 
methods; 

(2)  The  ability  to  understand  and 
detect  deviations  from: 

(i)  grade  crossing  signal  system 
maintenance,  inspection  and  testing 
standards  accepted  in  the  industry;  and 

(ii)  the  Grade  Crossing  Signal  System 
Safety  Rules  (49  CP'R  Part  234). 

(3)  Knowledge  of  operating  practices 
and  highway-rail  grade  crossing  systems 
sufficient  to  understand  the  safety 
significance  of  deviations  and 
combinations  of  deviations  from 

§  212.231(c)(2)  (i)  and  (ii); 

(4)  Specialized  knowledge  of  the 
requirements  of  the  Grade  Crossing 
Signal  System  Safety  Rules  (49  CFR  Part 
234).  including  the  remedial  action 
required  to  bring  highway-rail  grade 
crossing  signal  systems  into  compliance 
with  those  Rules; 

(5)  Specialized  knowledge  of 
highway-rail  grade  crossing  standards 
contained  in  the  Manual  on  Uniform 
Traffic  Control  Devices;  and 

(6)  Knowledge  of  railroad  signal 
systems  sufficient  to  ensure  that 
highway-rail  grade  crossing  warning 
systems  and  inspections  of  those 
systems  do  not  adversely  affect  the 
safety  of  railroad  signal  systems. 

(d)  A  State  signal  and  train  control 
inspector  qualified  under  this  part  and 
who  has  demonstrated  the  ability  to 
understand  and  detect  deviations  from 
the  Grade  Crossing  Signal  System  Safety 
Rules  (49  CFR  Part  234)  is  deemed  to 
meet  all  requirements  of  this  section 
and  is  qualified  to  conduct  independent 
inspections  of  all  types  of  highway-rail 
grade  crossing  warning  systems  for  the 
purpose  of  determining  compliance 
with  Grade  Crossing  Signal  System 
Safety  Rules  (49  CFR  Part  234).  to  make 
reports  of  those  inspections,  and  to 
recommend  institution  of  enforcement 


actions  when  appropriate  to  promote 
compliance. 

§  212.233    Apprentice  highway-rail  grade 
crossing  Inspector. 

(a)  An  apprentice  highway-rail  grade 
crossing  inspector  shall  be  enrolled  in  a 
program  of  training  prescribed  by  the 
Associate  Administrator  for  Safety 
leading  to  qualification  as  a  highway- 
rail  grade  crossing  inspector.  The 
apprentice  inspector  may  not  participate 
in  investigative  and  surveillance 
activities,  except  as  an  assistant  to  a 
qualified  State  or  FRA  inspector  while 
accompanying  that  qualified  inspector. 

(b)  Prior  to  being  enrolled  in  the 
program  the  apprentice  inspector  shall 
demonstrate: 

(1)  Working  basic  knowledge  of 
electricity; 

(2)  The  ability  to  use  electrical  test 
equipment  in  direct  current  and 
alternating  current  circuits;  and 

(3)  A  basic  knowledge  of  highway-rail 
grade  crossing  inspection  and 
maintenance  methods  and  procedures. 

PART  234— [AMENDED] 

3.  The  authority  citation  for  Part  234 
is  revised  to  read  as  follows: 

Authority:  49  U  .S  C.  2010.3.  20107.  20108. 
20111,  20112.  20114.  21301,  21302.  21304, 
and  21311  (formerly  Sees.  202,  208.  and  209 
of  the  Federal  Railroad  Safety  Act  of  1970.  as 
amended  (45  U  S.C.  431,  437,  and  438.  as 
amended));  49  U.S.C.  20901  and  20102 
(formerly  the  Accident  Reports  Act  (45  U.S.C 
38  and  42));  and  49  CFR  1.49  (f).  (g).  and  (m). 

4.  Section  234.1  is  revised  to  read  as 
follows: 

§234.1     Scope. 

This  part  imposes  minimum 
maintenance,  inspection,  and  testing 
standards  highway-rail  grade  crossing 
warning  systems.  This  part  also 
prescribes  standards  for  the  reporting  of 
failures  of  such  systems  and  prescribps 
minimum  actions  railroads  must  take 
when  such  warning  systems 
malfunction.  This  part  does  not  restrict 
a  railroad  from  adopting  and  enforcing 
additi()ii.il  or  more  stringent 
requirements  not  inconsistent  with  this 
part. 

5.  Section  2.34.3  is  revised  to  read  as 
follows: 

§234.3    Application. 

This  part  applies  to  all  railroads 
except: 

(a)  A  railroad  that  exclusively 
operates  freight  trains  only  on  track 
which  is  not  part  of  the  general  railroad 
system  of  transportation; 

(b)  Rapid  transit  operations  within  an 
urban  area  that  are  not  connected  to  the 
general  railroad  system  of 
transportation;  and 


(c)  A  railroad  that  operates  passenger 
trains  only  on  track  inside  an 
installation  that  is  insular;  i  e.,  its 
operations  are  limited  to  a  separate 
enclave  in  such  a  way  that  there  is  no 
reasonable  expectation  that  the  safety  of 
the  public — except  a  business  guest,  a 
licensee  of  the  railroad  or  an  affiliated 
entity,  or  a  trespasser— would  be 
affected  by  the  operation.  An  operation 
will  not  be  considered  insular  if  one  or 
more  of  the  following  exists  on  its  line: 

(1)  A  public  highway-rail  crossing 
that  is  in  use; 

(2)  An  at-grade  rail  crossing  that  is  in 
use; 

(3)  A  bridge  over  a  public  road  or 
waters  used  for  commercial  navigation; 
or 

(4)  A  com.mon  corridor  with  a 
railroad,  i.e.,  its  operations  are  within 
30  feet  of  those  of  any  railroad. 

6.  Section  234.4  is  added  to  read  as 
follows: 

§  234.4    Preemptive  effect 

Under  49  U.S.C.  20106  (formerly 
§  205  of  the  Federal  Railroad  Safety  Act 
of  1970  (45  U.S.C.  434)),  issuance  of 
these  regulations  preempts  any  .State 
law,  rule,  regulation,  order,  or  standard 
covering  the  same  subject  matter,  except 
a  provision  directed  at  an  essentially 
local  safety  hazard  that  is  consistent 
with  this  part  and  that  does  not  impose 
an  undue  burden  on  intestate 
commerce. 

7.  Amend  §234.5  by  removing 
paragraph  designations,  listing 
definitions  in  alphabetical  order,  and 
adding  the  following  definitions  to  read 
as  follows: 


§234.5    Definitions. 

•         •         *         #         • 

Appropriately  equipped  flagger  means 
a  person  other  than  a  train  crewmember 
who  is  equipped  with  an  orange  vest, 
shirt,  or  jacket  for  daytime  flagging.  For 
nighttime  flagging,  similar  outside 
garments  shall  be  retrore fleet ive.  The 
retroreflective  material  sh-i'l  be  either 
orange,  v.hite  (including  silver-colored 
coatings  or  elements  that  retroreflect 
white  light),  yellow,  fluorescent  red- 
orange,  or  fluorescent  yellow-orange 
and  shall  be  designed  to  be  visible  at  a 
minimum  distance  of  1.000  feet.  The 
design  configuration  of  the 
retroreflective  material  shall  provide 
recognition  of  the  wearer  as  a  human 
being  and  shall  be  visible  through  the 
full  range  of  body  motions.  Acceptable 
hand  signal  devices  for  daytime  flagging 
include  "STOP/SLOW"  paddles  and  red 
fiags.  For  nighttime  flagging,  a 
flashlight,  lantern,  or  other  lighted 
signal  shall  be  used. 


Credible  report  of  system  malfunction 
means  specific  information  regarding  a 
malfunction  at  an  identified  highway- 
rail  crossing,  supplied  by  a  railroad 
employee,  law  enforcement  officer, 
highway  traffic  official,  or  other 
employee  of  a  pubhc  agency  acting  in 
an  official  capacity. 
*         •        *        •        • 

Warning  system  malfunction  means 
an  activation  failure  or  a  false  activation 
of  a  highway-rail  grade  crossing  warning 
system. 

§§234.15  ar>d  234.17    [Redesignated  as 
§234.6] 

8.  Redesignate  the  heading  and  text  of 
§  234.15,  and  the  heading  and  text  of 
§  234.1 7.  as  the  heading  and  text  of  a 
new  paragraph  (a)  of  §  234.6  and  the 
heading  and  text  of  paragraph  (b)  of  § 
234.6,  respectively;  add  a  new  section 
heading  for  newly  designated  §  234  6; 
and  revise  the  newly  designated 
paragraph  (a)  of  §  234.6  to  read  as 
follows: 

§  234.6    Penalties. 

(a)  Civil  penalty.  Any  person 
(including  but  not  limited  to  a  railroad; 
any  manager,  supervisor,  official,  or 
otlier  employee  or  agent  of  a  railroad: 
any  owner,  manufacturer,  lessor,  or 
lessee  of  railroad  equipment,  track,  or 
facilities;  any  employee  of  such  own*  r. 
manufacturer,  lessor,  lessee,  or 
independent  contractor)  who  violates 
any  requirement  of  this  part  or  causes 
the  violation  of  any  such  requirement  is 
subject  to  a  civil  penalty  of  at  least  S500. 
but  not  more  than  $10,000  per  violation, 
except  that:  penalties  may  be  ass»jssed 
against  individuals  only  for  willful 
violations,  and  where  a  grossly 
negligtrnt  violation  or  a  r.attem  of 
repeated  violations  has  created  an 
imminent  hazard  of  death  of  mjurv  to 
persons,  or  has  caused  death  or  injurv. 
a  penalty  not  to  exceed  $20,000  per 
violation  may  be  assessed.  Each  day  a 
violation  continues  shall  constitute  a 
separate  offense.  Appendix  A  to  this 
part  contains  a  schedule  of  civil  penaltv 
amounts  used  in  connection  with  this 
rule. 


9.  Designate  §§  234  1  through  234  6  as 
"Subpart  A — General  '  and  designate 
§§234.7  through  234.13  as  "Subpart  B— 
Reports  " 

10.  Add  new  "Subpart  C — Response 
to  Reports  of  Warning  System 
Malfunction."  and  new  "Subpart  D — 
Maintenance,  Inspection,  and  Testing 
to  read  as  follows: 
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S(jt>p.ir1  C     Respo^isfl  to  Rep^  rts  Of 
Warning  S/stem  Maltiinction 

SfL 

234. lUl     Empiuyee  uotification  rules. 
234.103     Timely  response  to  report  of 

malfunction. 
234.105    Activation  failure. 
234.107     Fa Im  activation. 
234  109     Recordkeeping 

Subpart  CX— Maintenance,  Inspection,  and 
Testing 

Maintenanoe  Stuidartla 

234  201     Location  of  plans. 

234.203    Control  circuits. 

234.205    Operating  characteristics  of 

warning  system  apparatus. 
234.207    Adjustment,  repair,  or  replacement 

of  comf>onent. 
234.2t>9    Interference  with  normal 

functioning  of  system. 
234.211    Security  of  warning  system 

apparatus. 
234.213    Crouods. 
234.215    Standby  power  system. 
234.217     Flashing  light  units. 
234.219    Gate  arm  lights  and  light  cable. 
234.221     Lamp  voltage. 
234.223    Cetearm. 

234.225    Activation  of  warning  system. 
234.227    Train  detection  apparatus. 
234.229    Shunting  sensitivity 
234.231     Fouling  wires. 
234  233     Rail  joints. 
234.235     Insulated  rail  joints. 
234.237     Switch  aquip[>ed  with  circuit 

cnotroller. 
234.239    Tagging  of  wires  and  interference 

of  wires  or  tags  with  signal  apparatus. 
234.241     Protection  of  insulated  wire:  splice 

in  underground  wire. 
234.243     Wire  on  pole  line  and  aerial  cable. 
234.245     Signs. 

Inspections  and  Tests 

234.247     Purp>os«  of  inspections  and  tests; 

removal  from  service  of  relay  or  device 

failing  to  meet  test  requirements. 
234.249    Ground  tests. 
234.251     Standby  power. 
234.253     Flashing  light  units  and  lamp 

voltage. 
234.255    Gate  arm  and  gate  mechanism. 
234.257     Warning  system  operation. 
234.259    Warning  time. 
234.261     Highway  traffic  signal  pre-emption. 
234.263     Relays. 

234.265    Timing  relays  and  timing  devices. 
234.267    Insulation  resistance  tests. 
234.269    Cut-out  circuits. 
234.271    InsuJated  rail  joints,  bond  wires. 

and  track  connections. 
234.273     Results  of  tests. 
Appendix  A  to  Part  234 — Schedule  of  Civil 

Penalties 
Appeadix  B  to  PaH  234— Aheraale  Methods 

ofProtectJoi]  Under  49  CFR  234.105(c) 

and  234.107(c). 

%  234. 101     Employee  notification  rules. 

Each  railrcMid  shall  issue  rules 
requiring  its  employees  to  report  to 
persons  dasignated  by  that  railroad,  by 
the  quickaat  means  available,  any 
warning  system  malfunction. 


§234  103     Timely  response  to  report  of 
malfunction. 

(a)  Upon  receipt  of  a  credible  report 
of  a  warning  system  malfunction,  a 
railroad  having  mamtenanoe 
responsibility  for  the  wammg  system 
shall  promptly  investigate  the  report 
and  determine  the  nature  of  the 
malhinction.  The  railroad  shall  take 
appropriate  action  as  required  by 
§234.207 

(b)  Until  repair  or  correction  of  the 
warning  system  is  completed,  the 
railroad  shall  provide  alternative  means 
of  warning  highway  traffic  and  railroad 
employees  in  accordance  with 

§§  234.105  or  234.107  of  this  part. 

(c)  Nothing  in  this  subpart  requires 
repair  of  a  warning  system,  if,  acting  in 
accordance  with  applicable  State  law. 
the  railroad  proceeds  to  discontinue  or 
dismantle  the  warning  system. 
However,  until  repair,  correction, 
discontinuance,  or  dismantling  of  the 
warning  system  is  completed,  the 
railroad  shall  comply  with  this  subpart 
to  ensure  the  safety  of  the  travelling 
public  and  railroad  employees. 

§234.105     ActtvatK>n  failure. 

Upon  receipt  of  a  credible  report  of 
warning  system  malfunction  involving 
an  activation  failure,  a  railroad  having 
maintenance  responsibility  for  the 
warning  system  shall  promptly  initiate 
efforts  to  warn  highway  users  and 
railroad  employees  at  the  subject 
crossing  by  taking  the  following  actions: 

(a)  Prior  to  any  train's  arrival  at  the 
crossing,  notify  the  train  crew  of  the 
report  of  activation  failure  and  notify 
any  other  railroads  operating  over  the 
crossing; 

(b)  Notify  the  law  enforcement  agency 
having  jurisdiction  over  the  crossing,  or 
railroad  police  capable  of  responding 
and  controlling  vehicular  traffic;  and 

(c)  Provide  for  alternative  means  of 
actively  warning  highway  users  of 
approaching  trains,  consistent  with  the 
following  requirements  (see  Appendix  B 
for  a  summary  chart  of  alternative 
means  of  warning): 

(1)  (i)  If  an  appropriately  equipped 
flagger  provides  warning  for  each 
direction  of  highway  traHic,  trains  may 
proceed  through  the  crossing  at  normal 
speed. 

(ii)  If  at  least  one  uniformed  law 
enforcement  officer  (including  a  railroad 
police  officer)  provides  warning  to 
highway  traffic  at  the  crossing,  trains 
may  pnxxed  through  the  crossing  at 
normal  speed. 

(2)  If  an  appropriately  equipp>ed 
flagger  provides  warning  for  highway 
traffic,  but  there  is  not  at  least  one 
flagger  providing  warning  for  each 
direction  of  highway  traffic,  trains  may 


proceed  with  caution  through  the 
crossing  at  a  speed  not  exceeding  15 
miles  per  hour.  Normal  speed  may  be 
resumed  after  the  locomotive  has  passed 
through  the  crossing. 

(3)  If  there  is  not  an  appropriately 
equipped  flagger  or  uniformed  law 
enforcement  officer  providing  warning 
to  highway  traffic  at  the  crossing,  each 
train  must  stop  before  entering  the 
crossing  and  permit  a  crewmember  to 
dismount  to  flag  highway  traffic  to  a 
stop.  The  locomotive  may  then  proceed 
through  the  crossing,  and  the  flagging 
crewmember  may  reboard  the 
locomotive  before  the  remainder  of  the 
train  proceeds  through  the  crossing. 

(d)  A  locomotive's  audible  warning 
device  shall  be  activated  in  accordance 
with  railroad  rules  regarding  the 
approach  to  a  grade  crossing. 

§234.107     False  activation. 

Upon  receipt  of  a  credible  report  of  a 
false  activation,  a  railroad  having 
maintenance  responsibility  for  the 
highway-rail  grade  crossing  warning 
system  shall  promptly  initiate  efforts  to 
warn  highway  users  and  railroad 
employees  at  the  crossing  by  taking  the 
following  actions: 

(a)  Prior  to  a  train's  arrival  at  the 
crossing,  notify  the  train  crew  of  the 
report  of  false  activation  and  notify  any. 
other  railroads  operating  over  the 
crossing; 

(b)  Notify  the  law  enforcement  agency 
having  jurisdiction  over  the  crossing,  or 
railroad  police  capable  of  responding 
and  controlling  vehicular  traffic;  and 

(c)  Provide  for  alternative  means  of 
actively  warning  highway  users  of 
approaching  trains,  consistent  with  the 
following  requirements  (see  Appendix  B 
for  a  summary  chart  of  alternative 
means  of  warning): 

(1)  (i)  If  an  appropriately  equipped 
flagger  is  providing  warning  for  each 
direction  of  highway  traffic,  trains  may 
proceed  through  the  crossing  at  normal 
speed. 

(ii)  If  at  least  one  uniformed  law 
enforcement  officer  (including  a  railroad 
police  officer)  provides  warning  to 
highway  traffic  at  the  crossing,  trains 
may  proceed  through  the  crossing  at 
normal  speed. 

(2)  If  there  is  not  an  appropriately 
equipped  flagger  providing  warning  for 
each  direction  of  highway  traffic,  or  if 
there  is  not  at  least  one  uniformed  law 
enforcement  officer  providing  warning, 
trains  with  the  locomotive  or  cab  car 
leading,  may  pro(x«d  with  caution 
through  the  crossing  at  a  sf»eed  not 
exceeding  15  miles  per  hour.  Normal 
speed  may  be  resume<l  af^er  the 
locomotive  has  passed  through  the 
crossing.  In  the  case  of  a  shoving  move. 
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a  crewmember  shall  be  on  the  ground  to 
Hag  the  train  through  the  crossing. 

(3)  In  lieu  of  complying  with 
paragraphs  (c)(1)  or  (2)  of  this  section, 
a  railroad  may  temporarily  take  the 
warning  system  out  of  serv  ice  if  the 
railroad  complies  with  all  requirements 
of  §234. 105,  "Activation  failure." 

(d)  A  locomotive's  audible  warning 
device  shall  be  activated  in  accordance 
with  railroad  rules  regarding  the 
approach  to  a  grade  crossing. 

§234.109    Recordkeeping. 

(a)  Each  railroad  shall  keep  records 
pertaining  to  compliance  with  this 
subpart.  Recordwmay  be  kept  on  forms 
provided  by  the  railroad  or  by  electronic 
means.  Each  railroad  shall  keep  the 
following  information  for  each  credible 
report  of  warning  system  malfunction: 

(1)  Location  of  crossing  (by  highway 
name  and  DOT/AAR  Crossing  Inventory 
Number); 

(2)  Time  and  date  of  receipt  by 
railroad  of  report  of  malfunction; 

(3)  Actions  taken  by  railroad  prior  to 
repair  and  reactivation  of  repaired 
system;  and 

(4)  Time  and  date  of  repair. 
(6)  Each  railroad  shall  retain  for  at 

least  one  year  (from  the  latest  date  of 
railroad  activity  in  response  to  a 
credible  report  of  malfunction)  all 
records  referred  to  in  paragraph  (a)  of 
this  section.  Records  required  to  be  kept 
shall  be  made  available  to  FRA  as 
provided  by  45  U.S.C.  20107  (formerly 
§  208  of  the  Federal  Raihoad  Safety  Act 
of  1970  (45  U.S.C.  437)). 

Subpart  D — Maintenance,  Inspection, 
and  Testing 

Maintenance  Standards 

§  234.201     Location  of  plans. 

Plans  required  for  proper 
maintenance  and  testing  shall  be  kept  at 
each  highway-rail  grade  crossing 
warning  system  location.  Plans  shall  be 
legible  and  correct. 

§234.203    Control  circuits. 

All  control  circuits  that  affect  the  safe 
operation  of  a  highway-rail  grade 
crossing  warning  system  shall  operate 
on  the  fail-safe  principle. 

§234,205     Operating  characteristics  of 
warning  system  apparatus. 

Operating  characteristics  of 
electromagnetic,  electronic,  or  electrical 
apparatus  of  each  highway-rail  crossing 
warning  system  shall  be  maintained  in 
accordance  with  the  limits  within 
which  the  system  is  designed  to  operate. 


§  234.207    Adjustment,  repair,  or 
replacement  of  component. 

(a)  When  any  essential  component  of 
a  highway-rail  grade  crossing  warning 
system  fails  to  perform  its  intended 
function,  the  cause  shall  be  determined 
and  the  faulty  component  adjusted, 
repaired,  or  replaced  without  undue 
delay. 

(b)  Until  repair  of  an  essentia) 
component  is  completed,  a  raiL'oad 
shall  take  appropriate  action  under 
§  234.105,  "Activation  failure,"  or 
§  234.107.  "False  activation,"  of  this 
part. 

§  234.209    Interterence  with  normal 
functioning  of  system. 

(a)  The  normal  functioning  of  any 
system  shall  not  be  interfered  with  in 
testing  or  otherwise  without  first  taking 
measures  to  provide  for  safety  of 
highway  traffic  that  depends  on  normal 
functioning  of  such  system. 

(b)  Interference  includes,  but  is  not 
limited  to: 

(1)  Trains,  locomotives  or  other 
railroad  equipment  standing  within  the 
system's  approach  circuit,  other  than 
normal  train  movements  or  switching 
operations,  where  the  warning  system  is 
not  designed  to  accommodate  those 
activities. 

(2)  Not  providing  alternative  methods 
of  maintaining  safety  for  the  highway 
user  while  testing  or  performing  work 
on  the  warning  systems  or  on  track  and 
other  railroad  systems  or  structures 
which  may  affect  the  integrity  of  the 
warning  system. 

§  234.21 1     Security  of  warning  system 
apparatus. 

Highway-rail  grade  crossing  warning 
system  apparatus  shall  be  secured 
against  unauthorized  enL'-v. 

§234.213    Grounds. 

Each  circuit  that  affects  the  proper 
functioning  of  a  highway-rail  grade 
crossing  warning  system  shall  be  kept 
free  of  any  ground  or  combination  of 
grounds  that  will  permit  a  current  flow 
of  75  percent  or  more  of  the  release 
value  of  any  relay  or  electromagnetic 
device  in  the  circuit.  This  requirement 
does  not  apply  to:  Circuits  that  include 
track  rail;  alternating  current  power 
distribution  circuits  that  are  grounded 
in  the  interest  of  safety;  and  common 
return  wires  of  grounded  common 
return  single  break  circuits. 

§  234.21 5    Standby  power  system. 

A  standby  source  of  power  shall  be 
provided  with  sufficient  capacity  to 
operate  the  warning  system  during  any 
period  of  primary  power  interruption. 


§  234.21 7    Flashing  light  units. 

(a)  Each  Hashing  light  unit  shall  be 
properly  positioned  and  aligned  and 
shall  be  visible  to  a  highway  user 
approaching  the  crossing. 

(b)  Each  flashing  light  unit  shall  bf 
maintained  to  prevent  dust  and 
moisture  from  entering  the  interior  of 
the  unit.  Roundels  and  reflectors  shall 
be  clean  and  in  good  condition. 

(c)  All  light  units  shall  flash 
alternately.  The  number  of  flashes  per 
minute  for  each  light  unit  shall  be  35 
minimum  and  65  maximum. 

§  234.219    Gate  arm  lights  and  light  cable. 

Each  gate  aim  light  shall  be 
maintained  in  such  condition  to  be 
properly  visible  to  approaching  highwav 
users.  Lights  and  light  wire  shall  be 
secured  to  the  gate  arm. 

§  234.221     Lamp  voltage. 

The  voltage  at  each  lamp  shall  be 
maintained  at  not  less  than  85  percent 
of  the  prescribed  rating  for  the  lamp. 

§234.223    Gate  arm. 

Each  gate  arm,  when  in  the  downward 
position,  shall  extend  across  each  lane 
of  approaching  highway  traffic  and  shall 
be  maintained  in  a  condition  sufficient 
to  be  clearly  viewed  by  approaching 
highway  users.  Each  gate  arm  shall  start 
its  downward  motion  not  less  than  three 
seconds  after  flashing  fights  begin  to 
operate  and  shall  assume  the  horizontal 
position  at  least  five  seconds  before  the 
arrival  of  any  train  at  the  crossing.  At 
those  crossings  equipped  with  four 
quadrant  gates,  the  timing  requirements 
of  this  section  apply  to  entrance  gates 
only. 

§  234.225    Activation  of  warning  system. 

A  highway-rail  grade  crossing 
warning  system  shall  be  maintained  to 
activate  in  accordance  with  the  design 
of  the  warning  system,  but  in  no  event 
shall  it  provide  less  than  20  seconds 
warning  time  before  the  grade  crossing 
is  occupied  by  rail  traffic. 

§  234.227    Train  detection  apparatus. 

(a)  Train  detection  apparatus  shall  be 
maintained  to  detect  a  train  or  railcar  in 
any  part  of  a  train  detection  circuit,  in 
accordance  with  the  design  of  the 
warning  system. 

(b)  If  the  presence  of  sand,  rust,  dirt, 
grease,  or  other  foreign  matter  is  know  n 
to  prevent  effective  shunting,  a  railroad 
shall  take  appropriate  action  under 

§  234.105.  "Activation  failure,"  to 
safeguard  highway  users. 

§  234.229    Shunting  senslthrity. 

Each  highway-rail  grade  crossing  train 
detection  circuit  shall  detect  the 
application  of  a  shunt  of  0.06  ohm 
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resistance  when  the  shunt  is  connected 
across  the  track  rails  of  any  part  of  th*» 
circuit 

§234.231     Fouling  wiros. 

Eaiii  set  of  fouling  wires  in  a 
highway-rail  grade  crossing  train 
detection  circuit  shall  consist  of  at  least 
two  discrete  conductors.  Each 
conductor  shall  be  of  sufficient 
conductivity  and  shall  be  maintained  in 
such  condition  to  ensure  proper 
operation  of  the  train  detection 
apparatus  when  the  train  detection 
circuit  is  shunted 

§  234.233    RaU  joints. 

Each  non-insulated  rail  joint  located 
within  the  limits  of  a  highway-rail  grade 
crossing  train  detection  circuit  shall  be 
bonded  by  means  other  than  joint  bars 
and  the  bonds  shall  be  maintained  in 
such  condition  to  ensure  electrical 
conductivity. 

§  234.235    Insulated  rail  joints. 

Each  insulated  rail  joint  used  to 
separate  train  detection  circuits  of  a 
highway-rail  grade  crossing  shall  be 
maintained  to  prevent  current  from 
flowing  between  rails  separated  by  the 
insulation  Ln  an  amount  sufficient  to 
cause  a  failure  of  the  train  detection 
circuit. 

§  234.237    SwHcti  equipped  with  circuit 
controHer. 

A  switch,  when  equipped  with  a 
switch  circuit  controller  connected  to 
the  point  and  interconnected  with 
warning  system  circuitry,  shall  be 
maintained  so  that  the  warning  system 
can  only  be  cut  out  when  the  switch 
point  is  within  one-half  inch  of  full 
reverse  position. 

§  234.239    Tagging  of  wiros  and 
intertarance  o(  wires  or  tags  with  signal 
apparatus. 

Each  wire  shall  be  tagged  or  otherwise 
so  marked  that  it  can  be  identified  at 
each  terminal.  Tags  and  other  marks  of 
identification  shall  be  made  of 
insulating  material  and  so  arranged  that 
tags  and  wires  do  not  interfere  with 
moving  parts  of  the  apparatus. 

§234.241     Protection  of  Insulated  wire; 
splice  in  underground  wire. 

Insulated  wire  shall  t)e  protected  from 
mechanical  injury.  The  insulation  shall 
not  be  punctured  for  test  purposes.  A 
splice  in  underground  wire  shall  have 
insulation  resistance  at  least  equal  to 
that  of  the  wire  spliced. 

§  234.243    Wire  on  pole  line  and  aerial 
cable. 

Wire  on  a  pole  line  shall  be  securely 
attached  to  an  insulator  that  is  properly 
fastened  to  a  crossarm  or  bracket 


supported  by  a  pole  or  other  support. 
Wire  shall  not  interfere  with,  or  be 
interfered  with  by,  other  wires  on  the 
pole  line  Aerial  cable  shall  be 
supported  by  messenger  wire.  An  of>en- 
wire  transmission  line  operating  at 
volta^  of  750  volts  or  more  shall  be 
placed  not  less  than  4  feet  above  the 
nearest  crossarm  carrying  active 
warning  system  circuits. 

§234.245    Signs. 

Each  sign  mounted  on  a  highway-rail 
grade  crossing  signal  post  shall  be 
maintained  in  good  condition  and  be 
visible  to  the  highway  user. 

Inspections  and  Tests 

§234.247  Purpose  of  Inspections  and 
tests;  removaJ  from  service  of  ratay  or 
device  failing  to  meet  test  raquirements. 

The  inspections  and  tests  set  forth  in 
§§  234.249  through  234.271  shall  be 
made  to  determine  if  the  warning 
system  and  its  component  parts  are 
maintained  in  a  condition  to  perform 
their  intended  function.  Any  electronic 
device,  relay,  or  other  electromagnetic 
device  that  fails  to  meet  the 
requirements  of  tests  required  by  this 
part  shall  be  removed  from  service  and 
shall  not  be  restored  to  service  until  its 
operating  characteristics  are  in 
accordance  with  the  limits  within 
which  such  device  or  relay  is  designed 
to  operate 

§234.249    Ground  tests. 

A  test  for  grounds  on  each  energy  bus 
furnishing  power  to  circuits  that  affect 
the  safely  of  warning  system  operation 
shall  be  made  when  such  energy  bus  is 
placed  in  ser\'ice  and  at  least  once  each 
month  thereafter. 

§  234.251     Standby  power. 

Standby  power  shall  be  tested  at  least 
once  each  nionth. 

§  234.2S3     Flashing  light  units  and  lamp 
voltage. 

(a)  Each  flashing  light  unit  shall  be 
inspected  when  installed  and  at  least 
once  evei7  twelve  months  for  proper 
alignment  and  frequency  of  flashes  in 
accordance  with  installation 
specifications. 

(b)  Lamp  voltage  shall  be  tested  when 
installed  and  at  least  once  every  12 
months  thereafter. 

(c)  Each  flashing  light  unit  shall  be 
inspected  for  proper  visibility,  dirt  and 
damage  to  roundels  and  reflectors  at 
least  once  each  month. 

§  234.255    Gate  arm  and  gate  nwctianism. 

(a)  Each  gate  arm  and  gate  mechanism 
shall  be  inspected  at  least  once  each 
month. 


(b)  Gate  ann  movement  shall  be 
observed  for  proper  operation  at  least    . 
once  each  month. 

(c)  Hold-clear  devices  shall  be  tested 
for  proper  operation  at  least  once  ever>' 
12  months. 

§  234.257    Warning  system  operation. 

(a)  Each  higliway-rail  crossing 
warning  system  shall  be  tested  to 
determine  that  it  functions  as  intended 
when  it  is  placed  in  service.  Thereafter, 
it  shall  be  tested  at  least  once  each 
month  and  whenever  modified  or 
disarranged. 

(b)  Warning  bells  or  other  stationary 
audible  warning  devices  shall  be  tested 
when  installed  to  detel^nine  that  they 
function  as  intended.  Thereafter,  they 
shall  be  tested  at  least  once  each  month 
and  whenever  modified  or  disarranged. 

§234.259    Warning  time. 

Each  crossing  warning  system  shall  be 
tested  for  the' prescribed  warning  time  at 
least  once  every  12  months.  Electronic 
devices  that  accurately  determine  actual 
warning  time  may  be  used  in 
performing  such  tests. 

§  234.261     Highway  traffic  signal  pre- 
emption. 

Highway  traffic  signal  pre-emption 
interconnections,  for  which  a  railroad 
has  maintenance  resfKjnsibility,  shall  be 
tested  at  least  once  each  month. 

§  234.263    Relays. 

(a)  Except  as  stated  in  paragraph  (b) 
of  this  section,  each  relay  that  affects  the 
proper  functioning  of  a  crossing 
warning  system  shall  be  tested  at  least 
once  every  four  years. 

(b)  (1)  Alternating  current  vane  type 
relays,  direct  current  polar  type  relays, 
and  relays  with  soft  iron  magnetic 
structure  shall  be  tested  at  least  once 
every  two  years. 

(2)  Alternating  current  centrihigal 
type  relays  shall  be  tested  at  least  once 
every  12  months. 

§234  265    Timing  relays  and  uming 
devices. 

Each  timing  relay  and  timing  device 
shall  be  tested  at  least  once  every  twelve 
months.  The  timing  shall  be  maintained 
at  not  less  than  90  percent  nor  more 
than  110  percent  of  the  predetermined 
time  interval.  The  predetermined  time 
interval  shall  be  showm  on  the  plans  or 
marked  on  the  timing  relay  or  timing 
device. 

§234.267    Insulation  resistance  tests. 

(a)  Insulation  resistance  tests  shall  be 
made  when  wires  or  cables  are  installed 
and  at  least  once  every  ten  years 
thereafter. 

(b)  Insulation  resistance  tests  shall  be 
made  between  all  conductors  and 


ground,  between  conductors  in  each 
multiple  conductor  cable,  and  between 
conductors  in  trunking.  Insulation 
resistance  tests  shall  be  performed  when 
wires,  cables,  and  insulation  are  dr}'. 

(c)  Subject  to  paragraph  (d)  of  this 
section,  when  insulation  resistance  of 
wire  or  cable  is  found  to  be  less  than 
500,000  ohms,  prompt  action  shall  be 
taken  to  repair  or  replace  the  defective 
wire  or  cable.  Until  such  defective  wire 
or  cable  is  replaced,  insulation 
resistance  tests  shall  be  made  annually. 

(d)  A  circuit  with  a  conductor  having 
an  insulation  resistance  of  less  than 
200.000  ohms  shall  not  be  used. 

§  234.269    Cut-out  circuits. 

Each  cut-out  circuit  shall  be  tested  at 
least  once  every  three  months  to 
determine  that  the  circuit  functions  as 


intended.  For  purposes  of  this  section, 
a  cut-out  circuit  is  any  circuit  which 
overrides  the  operation  of  automatic     • 
warning  systems.  This  includes  both 
switch  cut-out  circuits  and  devices 
which  enable  personnel  to  manually 
override  the  operation  of  automatic 
warning  systems. 

§  234.271    Insulated  rail  joints,  bond  wires. 
and  track  connections. 

Insulated  rail  joints,  bond  wires,  and 
track  connections  shall  be  inspected  at 
least  once  every  three  months. 

§  234.273    Results  of  tests. 

(a)  Results  of  tests  made  in 
compliance  with  this  part  shall  be 
recorded  on  forms  provided  by  the 
railroad,  or  by  electronic  means,  subject 
to  approval  by  the  Associate 
Administrator  for  Safety.  Each  record 


shall  show  the  name  of  the  railroad, 
AAR/DOT  inventory  number,  place  and 
date,  equipment  tested,  results  of  tests, 
repairs,  replacements,  adjustments 
made,  and  condition  in  which  the 
apparatus  was  left. 

(b)  Each  record  shall  be  signed  or 
electronically  coded  by  the  employee 
making  the  test  and  shall  be  filed  in  the 
office  of  a  supervisory  official  having 
jurisdiction.  Records  required  to  be  kept 
shall  be  made  available  to  FRA  as 
provided  by  45  U.S.C.  20107  (formerly 
section  208  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  437)). 

(c)  Each  record  shall  be  retained  until 
the  next  record  for  that  test  is  filed  but 
in  no  case  for  less  than  one  year  from 
the  date  of  the  test. 

Appendix  A  to  Part  234 — Schedule  of 
Civil  Penalties 


Note:  A  penalty  may  be  assessed  against  an  individual  only  for  a  willful  violation.  The  Administrator  reserves  the  right  to  assess 
a  penalty  ot  up  to  520,000  for  any  violation  where  circumstances  warrant.  See  49  CFR  Part  209,  Appendix  A. 


Section 


Violation 


Subpart  B— Reports 


234.7 
234.9 
234.11 
234.13 


Accidents  involving  grade  crossing  signal  failure 
Grade  crossing  signal  system  failure  reports  

Railroad  rules  

Grade  Crossing  signal  system  information  


Subpart  C— Response  to  Reports  of  Warning  System  Malfunction 


234.101     Employee  notification  rules 

234.103    Timely  response  to  report  of  malfunction. 
234.105    Activation  failure: 

(a)  failure  to  notify — 

Train  crews  

Ottier  railroads  

(b)  failure  to  rwtify  law  enforcement  agency 

(c)  failure  to  comply  with — . 

Flagging  requirements 

Speed  restnctions  

(d)  failure  to  activate  horn  or  whistle  

234.107    False  activation: 

(a)  failure  to  notify— 

Train  crews  

Ottier  railroads  

(b)  failure  to  notify  law  enforcement  agency 

(c)  failure  to  comply  with — 

Flagging  requirements  

Speed  restnctions  

(d)  failure  to  activate  horn  or  whistle  


Subpart  D — Maintenance,  Inspection,  and  Testing 


Maintenance  Standards 

234.201     Location  of  plans 

234.203    Control  circuits 

234.205    Operating  ctiaracteristics  of  warning  system  apparatus , 

234.207    Adjustment,  repair,  or  replacement  of  component 

234.209    Interference  with  normal  functioning  of  system  

234.211     Loci^ing  of  warning  system  apparatus  

234.213    Grounds 

234.215    Standby  power  system 

234.217    Flashing  light  units  

234.219    Gate  arm  lights  and  light  cable 

234.221     LanxJ  vottage 

234.223    Gate  arm  


$5,000 
2.500 
2,500 
2,500 


2,500 
2.500 


5,000 
5.000 
2.500 

5.000 
5.000 
5,000 


5.000 
5.000 
2.500 

5.000 
5.000 
5.000 


1.000 
1.000 
2,500 
2,500 
5,000 
1.000 
1.000 
5.000 
1.000 
1.000 
1,000 
1.000 


Willful 
violation 


S7,500 
5.000 
5.000 
5,000 


5,000 
5.000 


7.500 
7.500 
5000 

7,500 
7.500 
7.500 


7.500 
7.500 
5,000 

7.500 
7,500 
7,500 


2,000 
2,000 
5.000 
5,000 
7.500 
2.000 
2.000 
7,500 
2,000 
2.000 
2,000 
2,000 


50110      FederaJ  Register  /  Vol    59,  No.  189  /  Friday.  September  30.  1994  /  Rules  and  Regulations 


Section 


234.225 
234.227 
234.229 
234.231 
234  233 
234.235 
234  237 
234,239 
234.241 
234.243 
234  245 

234.247 
ments 
234  249 
234.251 
234.253 
234.255 
234  257 
234.259 
234  261 
234  263 
234  265 
234  267 
234.269 
234.271 
234.273 


Activation  ol  warning  system 

Train  detection  apparatus  

Shunting  sensitivity 

Fouling  wires  

Rail  joints 


Insulated  rail  joints  ^ 

Switch  equipped  with  circuit  controller  

Tagoing  o»  wires  and  interference  of  wires  or  tags  with  signal  apparatus 

Protection  of  insulated  wire,  sp'ice  in  underground  wire 

Wire  on  pole  line  and  aerial  cable  

Signs 


Inspections  and  Tests 
Purpose  ot  inspections  and  tests,  removal  irom  service  of  relay  or  device  tailing  to  meet  test  require- 

Ground  tests - • 

Standby  power  •• « 

Flashing  light  units  and  lamp  voltage  

Gate  arm  and  gate  mechanism  

Warning  system  operation  

Warning  time  .• 

Highway  trattic  signal  pre-emption 

Relays 

Timing  relays  and  timing  devices 

Insulation  resistarKe  tests 

Cut-out  circiiits  

Insulated  rail  (Otnts.  bond  wirfes.  and  track  connections 

Results  ol  tests 


Violation 


5.000 
2,500 
2,500 
1.000 
1,000 
1.000 
1.000 
1.000 
1.000 
1.000 
1.000 


2.500 
2.500 
5,000 
1.000 
1.000 
2.500 
1.000 
1.000 
1.000 
1.000 
2.500 
1.000 
2.500 
1,000 


WiiKul 
violation 


7,500 
5,000 
5,000 
2,000 
2.000 
2,000 
2,000 
2.000 
2,000 
2,000 
2.000 


5,000 
5.000 
7,500 
2,000 
2,000 
5,000 
2,000 
2,000 
2,000 
2,000 
5,000 
2,000 
5,000 
2.000 


Friday 

September  30,  1994 


Appendix  B  to  Part  234 — Alternate 
Methods  of  Protection  Under  49  CFR 
§§234.105(t)  and  234.107(c) 


This  Is  a  Summary— See  Body  of  Text  for  Complete  Requirements 


False  activation  . 
Activation  failure 


Flagger  for  each 
direction  of  traffic 


Normal  speed 
Normal  speed 


Police  officer 
present 


Normal  speed 
Normal  speed 


Flagger  present,  txjl  not  one  for 
each  direction  of  traffic 


Proceed    with    caution — maximum 

speed  of  1 5  mph. 
Proceed    with    caution — maximum 

speed  of  1 5  mph. 


Isle  flagger/no  pohce 


Proceed    with    cautior> — maximum 

speed  of  1 5  mph. 
Stop;  Crewmember  flag  tiallic  and 

reboard. 


Issued  in  Washington  D.C.  on  September 
27.  1994. 

Jolene  M.  Moliloris, 
AJminiiliutor. 

[FR  Doc.  94-24223  Filed  9-29-94;  8  45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  210 

RIN  Number  1510-AA39 

Federal  Government  Participation  in 
the  Automated  Clearing  House 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revise  regulations  which  define  the 
responsibilities  and  liabilities  of  the 
Federal  Government  (Government), 
Federal  Reserve  Banks,  financial 
institutions.  Receivers  and  Originators 
doing  business  with  the  Government 
through  the  Automated  Clearing  House 
(ACH)  system.  This  revision  proposes 
substantive  changes  to  the  existing 
regulations  and  supersedes  the  savings 
allotment  provisions  of  Part  209  becau.se 
savings  allotment  and  recurring  btinefit 
payments  formerly  under  the  terms  of 
Part  209  are  made  by  the  ACH  method 
under  the  terms  of  Part  210. 

These  revisions  are  intended  to 
provide  a  regulatory  basis  for  broader 
use  of  the  ACH  system  to  meet  the 
future  payment,  collection,  and 
information  flow  needs  of  the 
Government.  These  revisions  also  are 
intended  to  bring  Government 
regulations  more  in  line  with  financial 
industry  rules  so  as  to  eliminate,  as 
much  as  possible,  the  need  for  the 
financial  industry  to  operate  under  two 
sets  of  mies  for  pro<  essing  ACH 
transactions  In  general,  these  revisions 
accept  the  private  industry  ACH  Rult^s 
as  promulgated  by  the  National 
Automated  Clearing  House  Assoi:ialioii 
(NACHA),  unless  it  is  determined  that, 
in  its  role  of  protecting  the  public  trust. 
it  is  not  in  the  best  interests  of  the 
Government  to  do  so.  The  ex<:eptions  to 
the  ACH  Buh'S  are  c;ited  in  ihfsse 
regulations.  The  Government  already 
uses  ACH  Piilfs  transaction  formats  and 
applies  many  ACH  Rulfs  to  Government 
entries.  These  regulations  will  c  ontinue 
to  provide  provisions  which  prote<.t  the 
substantive  rights  of  participants  and 
enumerate  their  liabilities.* 

The  major  reasons  for  the  proposed 
changes  are  to  provide  a  clearer  and 
broader  framework,  and  greater  leeway 
for  the  Department  of  the  Treasury. 
Financial  Management  Service  (the 
Service),  to  make  ongoing  modifications 
to  policies.  Government  operating 
instructions,  and  interpretations  of  this 
regulation.  This  will  permit  the  Service 
to  manage  effectively  the  transition  to 
fully  electronic  pro<:essing.  respond 


more  rapidly  to  changes  in  commercial 
rules  and  operating  procedures,  and 
utilize  commercial  ACH  processes  or 
rules,  unless  it  is  determined  not  to  be 
in  the  best  interest  of  the  Government. 
It  also  will  provide  the  Service  a 
regulatory  basis  for  working  with  the 
financial  community  to  develop  or 
enhance  ACH  products  and  services  as 
they  become  available  in  the  banking 
industry,  if  they  are  consistent  with  the 
terms  of  the  regulation  described  in  this 
part.  This  requires  a  complete 
rewording  of  Subpart  A  and  Subpart  B. 

DATES:  Comments  must  be  received  on 
or  before  November  29,  1994. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Cash  Management  Policy  and 
Planning  Division,  Financial 
Management  Service.  U.S.  Department 
of  the  Treasury,  Room  511.  Liberlv 
Center.  401  14lh  Street  SVV.. 
Washington.  DC  20227. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Galligan  (202)  874-6935  (Direi  tor.  Cash 
Management  Policy  and  Planning 
Division);  or  Margaret  Roy  (Principal 
Attorney)  (202)  H74-6680 

SUPPLEMENTARY  INFORMATION: 

Background 

Part  210  of  Title  31  of  the  Code  of 
Federal  Regulations  sets  forth  the  rights 
and  liabilities  of  the  Government. 
Federal  Reserve  Banks,  financial 
institutions  and  re<".ipients  where 
recipients  of  Government  paymt^nls 
authorize  the  payments  to  be  made  by 
the  ACH  method.  The  regulations  in  this 
part  were  promulgated  in  197.S  and 
revised  in  197fi,  1984,  1987,  1989,  and 
1993. 

The  Service  is  revising  these 
regulations  to  provide  the  framework 
necessary  to  achieve  its  ,ACH 
development  strategy  which  involves 
the  following  three  objectives:  (1) 
Broaden  the  use  of  the  ACH  network  for 
payments  and  collections;  (2)  move 
closer  to  industry  standards  to  easily 
expand  Government  servi(.ts  within 
existing  networks:  and.  (3)  pursue  a 
paperless  environment. 

The  Service  proposes  to  increase  the 
use  of  the  ACH  network  by  adapting  the 
regulatory  framework  of  Part  210  to  the 
emerging  body  of  ACH  products  and 
services.  This  requires  an  expansion  of 
the  regulation  to  cover  activities  that 
are.  or  in  the  future  may  be.  handled 
over  the  ACH  network,  including 
collections  and  the  movement  of 
information  related  to  monetary 
transactions.  In  this  way,  the  Service 
and  Federal  program  agencies  will  be  in 
a  position  to  take  full  advantage  of  the 
ACH  network  to  move  as  many  of  the 


Government's  transactions  as  possible  to 
ACH. 

Moving  closer  to  industry  standards, 
as  set  forth  by  NACHA  through  the  ACH 
Rules,  also  will  enable  the  Government 
to  expand  its  use  of  the  ACH  network. 
This  will  give  the  Service  the  flexibility 
to  adopt,  when  in  the  best  interest  of  the 
Government  and  consistent  with  legal 
requirements,  those  ACH  practices  and 
procedures  that  are  proven  viable  in  the 
commercial  sector,  and  to  work  within 
industry  rulemaking  practices  to 
introduce  new  practices  and 
procedures.  This  requires  a  complete 
reworking  of  Subpart  A  and  Subpart  B. 

The  Service,  in  its  pursuit  toward  a 
paperless  environment,  will  be  able  to 
streamline  and  automate  such  diverse 
payment-related  information  processes 
as  change  requests,  authorization 
activities,  and  reclamations.  In  the  past, 
these  have  been  expensive  paper-based 
ancillary  ACH  activities.  Advances  in 
the  ACH  network  have  shown  the 
efficiency  of  automating  these 
processes. 

The  following  methods  were  used  by 
the  Service  to  determine  which 
revisions  to  the  rules  were  necessary  to 
achieve  its  ACH  development  strategy. 
First,  an  ACH  work  group  was 
established  to  identify  the  major 
differences  between  the  Government 
and  private  industry.  The  work  group 
wrote  issue  papers  discussing  the 
differences  along  with  options  for 
resolving  them.  Second,  a  rules  inipnct 
assessment  was  developed  to  determine 
how  the  differences  in  rules  affected 
financial  institutions.  The  assessment 
involved  asking  representatives  from 
financial  institutions  about  the  impact 
of  the  current  Goveniment  ACH  rules 
and  prot;edures,  and  an  analysis  of  their 
responses.  Third,  the  Serv  ice  conducted 
a  series  of  Federal  agency  forums  to 
discuss  options  to  resolve  the 
differences.  These  efforts  provided  the 
basis  for  making  the  proposed  revisions. 

The  Service  is  proposing; 

(1)  Clarification  oi  the  authorization 
and  revocation  processes  to  offer 
additional  consumer  protection  and  to 
facilitate  automated  or  streamlined 
authorization  procedures,  including 
procedures  to  authorize  debits. 

(2)  Clarification  of  the  liability  oi 
participants  with  regard  to 
authorizations,  revocations, 
prenotification  entries,  notification  of 
change  entries,  and  commercial-to- 
Government  entries. 

(3)  That  liabilities  be  associated  wiih 
failure  to  examine  and  ad  upon 
prenotifications  that  may  be  originated 
by  the  Government. 

(4)  A  regulatory  framework  for 
equitable  adjustments  when  a  fin.incial 
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institution  either  has  been  enriched,  or 
harmed,  as  a  result  of  erroneous  ACH 
entries.  The  provision  will  allow 
Federal  agencies  to  abide  by  industry 
rules  if  they  have  independent  authority 
and  choose  to  do  so. 

(.t)  That  after  due  consideration  of 
commercial  practices,  the  Service  may 
publish  procedures  under  which  it  may 
authorize  reversing  entries  to  correct 
duplications  or  errors. 

(6)  Improvements  to  the  reclamation 
of  post-death  benefits  portion  of  the 
regulation,  and  a  framework  for 
paperless  processing  of  the  information 
and  money  associated  with  these 
transactions. 

(7)  To  substitute  certain  terms  used  in 
the  ACH  Rules  for  terms  which  the 
Government  uses  in  the  same  way  as 
those  defined  in  the  ACH  Mules,  and  to 
include  those  terms  the  Government 
uses  differently  fi-oni  the  ACH  Rules  or 
which  are  not  contained  in  the  ACH 
Rules.  For  e.xample,  current  Part  210 
uses  the  term  "payment  date."  while  the 
ACH  Rules  use  the  term  "settlement 
date."  Since  both  of  these  terms  are 
used  in  the  same  way,  the  Service  will 
use  the  term  "settlement  date." 

The  Service  will  accept  or  reject 
amendments  to  the  NACHA  Operating 
Rules  and  NACHA  Operating 
Guidelines  which  may  affect 
Government  ACH  transactions. 
Therefore.  Section  210.2(a)(4)  proposes 
that  "The  Service  will  indicate  its 
acceptance  or  rejection  of  amendments 
to  NACHA  Operating  Rules  and  NACHA 
Operating  Guidelines  in  effect  on 
September  27.  1994.  by  publishing  a 
notice  in  the  Federal  Register  prior  to 
the  effective  date  of  the  amendments." 

Rulemaking  Analysis 

Treasury  has  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  a  regulatory 
assessment  is  not  required.  It  is  hereby 
certified  that  this  revision  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  included 
changes  are  expected  to  result  in 
improvements  to  the  ACH  process  with 
advantages  to  institutions  and 
recipients. 

List  of  Subjects  in  31  CFR  Part  210 

Automated  Clearing  House,  banks, 
banking,  electronic  funds  transfer. 
Federal  Reserve  Banks,  financial 
institution,  Government  employees, 
wages. 

Accordingly,  Part  210  of  Title  31  of 
the  code  of  Federal  regulations  is 
proposed  to  be  revised,  as  follows: 


PART  210— FEDERAL  GOVERNMENT 

PARTICIPATION  IN  THE  AUTOMATED 
CLEARINGHOUSE 

Subpart— A  General 
Sec. 

210.1  Scope  of  regulations. 

210.2  General. 

210.3  Authorizations  and  revocations  of 
authorizations. 

210.4  The  Government. 

210.5  Federal  Reserve  Banks. 

210.6  Financial  institutions. 

210.7  Fraud. 

Subpart  B— Reclamations 

210.8  General  terms  of  reclamations. 

210.9  Knowledge  of  Heath  or  legal 
incapacity  of  Receiver  or  death  of 
entitled  beneficiar>'. 

2 10.10  Liabilities/limitations. 

210.11  Notice  to  Account  Holders. 

210.12  Erroneous  death  information, 
restitution  and  over  recoveries. 

Subpart  0— Discretionary  Salary  Allotments 

210.13  General. 

Subpart  D— Savings  Allotments 

210.14  General. 

Subpart  E — Definitions 

210  15    Definitions. 

Authority:  5  U.S.C.  5525;  12  IJ.S.C.  391:  31 
U.S.C.  321,  3301,  3302,  3321,  3335  and  other 
provisions  of  law. 


Subpart  A — General 

§210.1     Scope  of  regulations. 

This  part  governs  the  way  the  Federal 
Government  (Government)  uses  the 
Automated  Clearing  House  (ACH) 
network  to  effect  electronic  credits  and 
debits,  and  non-value  transactions.  This 
part  supersedes  the  savings  allotment 
provisions  of  Part  209  of  this  title  by 
including  provisions  for  savings 
allotments  (available  hereunder  only  to 
Federal  civilian  employees).  These 
transactions  are  made  by  the  ACH 
payment  method  under  the  terms  of  this 
part.  Regulations  requiring  the 
collection  and  disbursement  of  all  ACH 
Federal  funds  via  Electronic  Funds 
Transfer  (EFT),  when  cost  effective, 
practicable,  and  consistent  with  existing 
statutes,  can  be  found  at  Part  206  of  this 
title.  Regulations  promulgated  by  the 
Bureau  of  the  Public  Debt  governing 
payments  made  by  the  ACH  method  for 
principal  and  interest  on  Government 
securities  can  be  found  at  Part  370  of 
this  title. 

§210.2    General. 

(a)  Governing  law.  Federal  payments 
and  collections  made  through  the  ACH 
method  are  governed  by  the  terms  of 
this  part,  the  instructions  issued  under 
this  part.  Federal  statutes  and 
Regulation  E.  Federal  payments  and 


collections  also  are  governed  by  the 
operating  rules  and  guidelines 
promulgated  by  the  National  Automated 
Clearing  House  Association  (NACH.^). 
in  effect  on  September  27, 1994,  only  to 
the  extent  they  do  not  conflict  with  this 
part,  the  instructions  issued  under  this 
part.  Federal  statutes  and  Regulation  E. 

(1)  This  part  farthers  the 
Government's  obligation  to  protect  the 
public  tru§t.  limits  the  financial  liability 
of  the  Government,  and  ensures  clarity 
in  the  application  of  the  ACH  Rules  to' 
Government  participants. 

(Z)  The  Department  of  the  Treasury, 
Financial  Management  Service  (the 
Service),  is  responsible  for  publishing 
operating  policies,  procedures  and 
guidelines  for  Government  payment  a:id 
collection  transactions  using  the  ACH 
method.  These  instructions  will  be 
published  by  the  Service  in  its  Treasury 
Financial  Manual  (TFM)  and/or  other 
operating  guidelines. 

(3)  The  NACHA  operating  guidelines 
may  be  found  in  the  ACH  Rules  book, 
published  by  NACHA  and  distributed 
through  regional  ACH  associations. 

(4)  The  Service  will  indicate  its 
acceptance  or  rejection  of  amendments 
to  NACHA  Operating  Ruies  and  NACIL\ 
Operating  Guidelines  in  effect  on 
September  27. 1994.  by  publishing  a 
notice  in  the  Federal  Register  prior  to 
the  effective  date  of  the  amendments. 
Failure  to  accept  or  reject  prior  to  the 
effective  date  of  the  amendments  will  be 
deemed  a  rejection  of  such 
amendments. 

(b)  Breach  of  warranty,  compensation 
for  breach  of  warranty  or  errors.  Each 
participant  named  under  this  part 
warrants  to  all  other  parties  that  it  has 
handled  entries  in  accordance  with  the 
requirements  stated  in  this  part.  This 
warranty  shall  be  limited  to  the  amount 
of  the  payment,  with  one  exception: 
Agencies  may  use  the  compensation 
rules  found  in  Appendix  VTII  of  the 
ACH  Rules.  Use  of  the  compensation 
rules  shall  be  preceded  by  a  written 
agreement.  Funding,  authority.  :<'".d 
agreements  for  any  such  payments  will 
be  the  responsibility  of  the  agency,  not 
the  Department  of  the  Treasury  or  the 
Ser\'ice. 

(c)  Arbitration  rules  in  cases  of 
dispute.  Agencies  may  use  arbitration 
requirements  found  in  Appendix  IX  of 
the  ACH  Rules.  Use  of  the  arbitration 
provisions  shall  be  preceded  bv  a 
written  agreement  for  their  use.  Funding 
for  any  expenses  incurred  in  following 
the  arbitration  requirements  will  be  the 
responsibility  of  the  agency,  not  the 
Department  of  the  Treasury  or  the 
Service. 
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5  ?■  1  3     AuttK)nMtK>r<i  ,ind  revocations  of 
aulTion^tauona. 

(a)  Requirements  for  authorization. 
The  requirements  for  aiithoriraf  ion  to 
originate  and  receive  credit  and  debit 
transactions  are  as  follows: 

(1)  Every  Government  Originator  shall 
obtain  prior  authorization  from  the 
Receiver  for  AQl  transactions 
originated  by  the  Government.  The 
Government  Originator  shall  exercise 
due  diligence  in  verifying  the  identity  of 
any  Receiver  who  presents  an 
authorization  to  the  Government. 

(2)  All  Originators  sending  ACH 
credits  with  a  value  greater  than  zero  lo 
the  Government  shall  entur  into  an 
agreement  with  the  Government  entity 
to  which  the  credit  is  directed  prior  to 
tran.sniitting  the  Tirst  credit. 
Specifications  fur  the  agreement  can  be 
found  in  the  TFM. 

(3)  A  Receiving  Depository  Financial 
Institution  (RDFI)  shall  verify  the 
identity  of  any  Receiver  who  initiates  or 
executes  an  authorization  through  the 
RDR  to  rf»ceive  credits  or  debits 
originated  by  the  Government.  The  RDFI 
shall  exercise  due  diligence  in  such 
identification,  at  a  minimum  applying 
the  standards  used  for  negotiation  of 
fmancial  instruments. 

(4)  The  title  of  the  account  designated 
to  receive  a  payment  shall  include  the 
name  of  the  Receiver,  exc^ept  as 
provided  as  follows: 

(i)  In  the  case  of  discretionary 
allotments,  the  allotter  may  authorize  a 
credit  to  any  other  Receiver.  The 
Rec-eiver's  agreement  is  not  required  for 
the  authorization  or  revocation; 

(ii)  In  the  case  of  a  master  account/ 
sub-account  structure,  the  accounts 
need  not  include  the  name  of  the 
Re«:€iver.  However,  a  clearly  traceable 
audit  trail  to  the  payment  shall  exist  in 
the  sub-account,  and  the  Re«.eiver  must 
n-tain  control  over  the  funds. 

(fj)  Government  benefit  pa>nienls 
shall  be  deposited  only  into  a  consumer 
account  except  under  conditions  stated 
in  §  210  3(a)(4)(ii).  The  definition  of 
consuiiK  r  account  includes  non- 
participati  ig  depository  flnancial 
institutions  that  receive  Government 
payments. 

(B)  Unless  expressly  .nilhorized  in 
writing,  Originators  and  Originating 
Depository  Financial  Institutions 
(ODFLi)  shall  not  initiate,  under  any 
circumstances,  debit  entries  to  the 
Government.  ODFIs  shall  be  subject  to 
the  liabilities  in  §  210.6(e)(2)  for  any 
unauthorized  debits. 

(b)  Terrns  of  Receiver  aittborizalions. 
By  executing  an  authorization  for  a 
Government  ACPI  participant  to  initiate 
credits  or  debits,  a  Re<:eiver  ogrees: 

(1)  To  the  provisions  of  this  part; 


(2)  To  provide  accurate  information; 

(3)  To  verify  their  identity  to  the 
satisfaction  of  the  RDFI  or  Government 
Originator,  whichever  has  accepted  the 
authorization; 

(4)  That  any  new  authorization 
pertaining  to  a  credit  or  debit 
supersedes  any  previous  authorization 
pertaining  to  the  same  credit  or  debit; 

(5)  That  the  Government  reserves  the 
right  to  use  reversal  entries  in  the  event 
that  it  originates  duplicate  flies  or 
makes  entries  in  error;  and. 

(6)  That  Government  benefits  shall  be 
sent  to  a  designated  RDFI  and  that  the 
full  amount  of  the  Government  benefit 
shall  be  credited  to  either  a  checking  or 
a  savings  account,  but  not  both. 

(c)  Termination  and  revocation  of 
authorizations.  An  AQI  authorization 
shall  remain  valid  until  it  is  terminated 
or  revoked  by — 

(1)  Receipt  by  the  Govemmont  ^ 
Originator  of  3  written  request  from  the 
Receiver,  unless  a  later  effective  date  is 
renuested  by  the  Receiver; 

l2)  A  change  in  the  title  of  an  account 
which  removes  or  adds  the  name  of  a 
Receiver,  or  otherwise  alters  the  interest 
of  the  Receiver  of  Government  credits, 
except  as  provided  in  §210.3(aH4)(i)  & 
(ii)  of  this  part; 

(3)  The  death  of  a  Receiver  or  the 
death  of  a  beneficiary  on  whose  behalf 
the  Re<:eiver  is  accepting  credits; 

(4)  Glosing  of  the  Receiver's  account 
at  the  RDFI  by  the  Receiver  or  by  the 
RDFI.  If  the  RDFI  is  closing  the  account, 
it  shall  provide  30  days  written  notice 
to  the  Re<:eiver  b«:fore  it  takes  any 
action; 

(5)  Inability  of  the  RDFI  to  process  the 
item  correctly  or  properly  because  of 
incorre«.t  transaction  instructions; 

(6)  Failure  to  meet  any  of  the 
conditions  specified  in  the  terms  of  the 
authorization; 

(7)  A  determination  by  the 
Goverr.ment  Originator  that  the 
conditions  of  authorization  have 
tiianged  and  accordingly,  the 
authorization  is  void  as  of  the  time  of 
the  changed  condition: 

(8)  Return  by  the  RDFI  of  one  or  more 
debit  entries  orij.;inated  by  the 
Government  for  reasons  of  insufficient 
funds,  stop  payment  orders,  or  other 
similar  reasons:  or, 

(0)  The  RDFIs  insolvency,  closure  by 
any  State  or  Federal  regulatory  authority 
or  by  corporate  aciion,  or  appointment 
of  a  receiver,  conservator,  liquidator  or 
other  officer.  In  each  event,  the 
authorization  shall  remain  valid  if  a 
successor  is  named.  At  the  Service's 
discretion,  the  Government  may 
temporarily  transfer  authorizations  to 
another  RDH.  The  transfer  is  valid  until 
either  a  new  authorization  is  executed 


by  the  Receiver,  or  120  days  have 
elapsed  since  the  insolvency,  closure  or 
appointment,  whichever  occurs  first, 
(d)  Assignment  of  benefit  payments 
prohibited.  Except  as  authorized  by  law, 
an  ACH  authorization  shall  not  be  used 
to  assign  benefits  to  a  party  other  than 
the  beneficiary,  or  someone  designated 
by  the  Government  Originator  to  act  on 
behalf  of  the  beneficiary. 

§  21 0.4    The  Government 

.  (a)  Timeliness  of  entries.  Government 
AGH  participants  shall  forward  all  ACH 
transa(,tions  they  prepare  to  an  ACH 
Operator  site  designated  by  the  Federal 
Reserve  Bank.  Government  ACH 
participants  shall  confonn  with  the 
timing  requirements  of  the  Federal 
Reserve  Bank. 

(b)  Authorization  to  receive  ACH 
entries.  Goveniment  participants  may 
receive  ACH  credit  entries  with  a  value 
greater  than  zero.  Prior  written 
authorization  from  the  Service  is 
required,  and  the  Service  will  dirpt:1  the 
Federal  Reserve  Bank  to  take 
appropriate  a«;tions.  Government 
participants  shall  require  ODFIs  to 
initiate  such  credits  to  the  General 
Account  of  the  Department  of  the 
Treasury  at  a  Federal  Reserve  Bank 
designated  by  the  Government 
Participant  in  the  authorization 
agreement. 

(c)  Requirement  to  post  or  return  ACH 
entries.  Government  participants  shall 
review  all  ACH  credit  entries  with  a 
value  greater  than  zero,  that  they 
receive.  If  the  entries  do  not  balance,  are 
incomplete,  are  clearly  incorrect,  or.  are 
incapable  of  being  pro(»ssed,  the 
Government  participants  shall  advise 
the  Federal  Reserve  Bank  to  take 
appropriate  aciion.  Timing  of  the  advi<.:e 
shall  be  according  to  Federal  Reserve 
Bank  deadlines  and  instructions.  In  the 
event  of  an  unauthorized  debit  to  the 
Government,  the  Government 
participant  shall  transmit  a  Return  entry 
to  the  designated  Federal  Reserve  Bank, 
in  time  to  effect  same-day  settlement. 

(d)  Timing  of  settlement  by  the 
Government.  Ckivemment  participants 
shall  make  their  authorized  ACH 
transactions  effective  on  the  designated 
settlement  date. 

(e)  Prenntifications.  Government 
participants  may  originate  ACH 
Prenotification  entries  prior  to 
origination  of  the  first  ACH  credit  to  a 
Re<£iver.  Government  participants  shall 
originate  a  Prenotification  prior  to 
origination  of  the  first  debit  to  a 
Receiver.  A  Government  participant  that 
is  a  Receiver  of  Prenotifications  will 
verify  and  respond  to  Prenotifications 
according  to  the  ACH  Rules. 


(0  Notification  of  Change. 
Government  participants  shall  originate 
and  receive  Notification  of  Change 
entries  and  Refused  Notification  of 
Change  entries,  except  where  the 
Government  does  not  recognize  a 
particular  change  code.  A  list  of 
acceptable  change  codes  can  be  found  in 
the  TFM. 

(g)  Limited  liability  of  the 
Government.  The  Government  will  be 
liable  to  a  Receiver  or  Originator  only 
for  a  failure  to  effect  the  appropriate 
credit  or  debit  entries  to  the  Receiver's 
account.  The  Government's  total 
liability  is  limited  to  the  amount  of  the 
payment  entry,  unless  the  exception  in 
§  210.2(b)  applies.  The  Government  will 
not  be  liable  to  any  ACH  association. 

(h)  Losses  sustained  by  financial 
institutions.  The  Government  will  be 
liable  to  financial  institutions  for  losses 
sustained  in  processing  ACH  credit  and 
debit  entries  originated  by  a 
Government  participant.  The 
Government's  total  liability  is  Hmited  to 
the  amount  of  the  payment  entry,  unless 
the  exception  in  §  210.2(b)  applies. 
Financial  institutions  shall  have 
exercised  due  diligence,  using  standard 
commercial  practices,  in  following  the 
transaction  instructions  associated  with 
the  entry.  The  provisions  of  this 
subsection  do  not  apply  to  credits  and 
debits  received  by  the  RDFI  after  the 
death  or  legal  incapacity  of  the 
beneficiary.  Such  credits  and  debits 
shall  be  governed  by  §  210.10  of  this 
part. 

(i)  Acquittance.  The  appropriate 
crediting  of  the  amount  of  an  entry  to 
a  Receiver's  account  shall  constitute  full 
acquittance  of  the  Government  for  the 
amount  of  the  entry.  The  crediting  of  the 
amount  of  an  entry  received  by  the 
Federal  Reserve  Bank  and  posted  to 
Treasury's  General  Account  shall 
constitute  full  acquittance  of  the  ODFI 
for  the  amount  of  the  entry.  Full 
acquittance  of  the  ODFI  shall  not  occur 
if  the  entries  do  not  balance,  are 
incomplete,  are  clearly  incorrect,  or.  are 
incapable  of  being  processed. 

§210.5    Federal  Reserve  Banks. 

(a)  Fiscal  Agent  role.  Each  Federal 
Reserve  Bank  serves  as  a  Fiscal  Agent  of 
the  Government  and  is  authorized  to  act 
as  the  Government's  ACH  Operator. 

(b)  Routing  and  Transit  Numbers.  All 
routing  and  transit  numbers  issued  to 
Government  participants  require  the 
prior  approval  of  the  Service. 

(c)  Delivery  and  funds  availability. 
The  Federal  Reserve  Banks  shall  make 
the  Government's  ACH  entry 
information  available  to  a  financial        , 
institution  or  its  agent  no  later  than  the 
opening  of  business  for  the  financial 


institution  on  the  settlement  date.  The 
Federal  Reserve  Banks  shall  make  hinds 
available  to  the  financial  institution  for 
credit  entries  at  the  opening  of  business 
for  the  Federal  Reserve  Banks  on  the 
settlement  date  as  prescribed  by  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  The  Federal  Reserve 
Banks  shall  prescribe  the  medium 
which  will  be  used. 

(d)  Authorization  of  Federal  Reser\'e 
Banks  to  debit  or  credit  financial 
institutions.  A  financial  institution  that 
utilizes  an  account  at  a  Federal  Reser\e 
Bank  and  that  transmits  ACH 
transactions  to  or  from  a  Government 
participant,  shall  be  deemed  to 
authorize  the  Federal  Reserve  Bank  to 
use  the  account  for  settlement  purposes. 

(e)  Federal  Reserve  Bank  liability. 
Each  Federal  Reserve  Bank  shall  be 
responsible  only  to  the  Treasury  and 
shall  not  be  liable  to  any  other  party  for 
any  loss  resulting  from  the  Federal 
Reserve  Bank's  action  under  this  part. 

§210.6    Financial  institutions. 

(a)  Acceptance  of  the  terms  of  this 
part.  Financial  institution  acceptance  or 
transmittal  of  ACH  entries  to  or  from 
participating  Government  participants 
constitutes  the  financial  institution's 
agreement  to  the  terms  of  this  part, 
regardless  of  whether  it  has  executed  an 
authorization. 

(b)  Funds  availability.  RDFIs  shall 
make  Government  consumer  credit 
entries  available  to  the  Receiver  for 
withdrawal  not  later  than  the  opening  of 
business  (the  later  of  9:00  a.m..  local 
time  or  the  time  the  teller  facilities, 
including  automatic  teller  machines,  are 
available  for  customer  account 
withdrawals). 

(c)  RDFI  action  in  response  to 
Government-originated  Prenotifications 
Government  Originators  may  send 
PrenotificuNon  transactions  to  the  RDFIs 
prior  to  the  start  of  authorized  credit  or 
debit  entries. 

(1)  In  addition  to  the  responsibilities 
outlined  in  the  ACH  Rules,  the  RDFI 
shall  verify  the  entry  by  examining  the 
Receiver's  account  number  and  at  least 
one  other  identifying  data  element.  An 
example  of  an  identifying  data  element 
is  the  authorizing  Receiver's  name. 

(2)  RDFIs  that  fail  to  act  upon  proper 
and  timely  Government 
Prenotifications,  and  RDFIs  that  fail  to 
fully  verify  the  identity  of  the  Receiver, 
shall  be  held  liable  to  the  Government. 
This  liability  shall  be  the  lesser  of  the 
Government's  loss  or  the  amount  of  the 
credit  or  debit  transaction(s)  in 
question. 

(d)  Financial  institution  is  not 
designated  a  Government  depositary. 
RDFIs  to  which  a  Government  ACH 


entry  is  sent  do  not  become,  by  such 
action,  a  Government  depositary  and 
shall  not  advertise  themselves  as 
Government  depositaries. 

(e)  Financial  institution  liabilities. 
Financial  institution  liabilities  are  as 
follows: 

(1)  A  financial  institution  shall  be 
liable  to  the  Government  for  losses 
sustained  by  the  Government  if  the 
Govemmen;  has  correctly  handled  the 
entry(ies).  This  liability  is  limited  to  the 
amount  of  the  entr\(ies). 

(2)  ODHs  shall  be  liable  for  all 
unauthorized  debits  to  the  Treasurj- 
General  Account  regardless  of 
timeliness  of  the  return  entry.  As  a 
remedy,  the  Ser\'ice  may  instruct  the 
Federal  Reserve  Bank  to  debit  the 
account  utilized  by  the  financial 
institution. 

(3)  Financial  institutions  will  be  held 
harmless  for  the  Government's  losses  if 
the  financial  institution  notifies  the 
Government  Originator  of  erroneous 
entries  originated  by  the  Government. 
Such  notification  shall  be  by 
Notification  of  Change  entry.  This  relief 
from  liability  only  applies  to  credits  and 
debits  received  by  the  financial 
institution  10  or  more  business  days 
after  a  Notification  of  Change  is 
provided  to  the  Government  Originator. 

§210.7    Fraud. 

Identification  of  Receivers.  An  RDFI 
that  executes  an  authorization  in  which 
the  Receiver's  signature  is  forged  or  in 
which  other  information  is  falsified, 
shall  be  liable  to  the  Government  for  all 
payments  or  collections  made  in 
reliance  on  the  authorization.  The 
provisions  of  §  210.3(a)  also  apply. 

Subpart  B — Reclamations 

§  21 0.8    General  terms  of  reclamations. 

(a)  General.  Credits  originatr.d  i  y 
Government  participants  subsequently 
may  be  determined  to  be  erroneous 
because  of  the  death  or  legal  incapacity 
of  the  Receiver  or  death  of  the 
beneficiary.  The  Government  reser\'es 
the  right  to  recover  these  credits  and 
hold  the  RDFI  liable  for  these  hinds. 
The  terms  "reclamation"  and  "reclaim" 
refer  to  the  Government's  action  to 
recover  these  benefit  payments. 
Reclamation  actions  are  strictly  limited 
to  circumstances  that  meet  the  following 
criteria: 

(1)  The  credit  being  reclaimed  was  a 
benefit  payment  to  a  Receiver  or 
beneficiary;  and, 

(2)  The  Receiver  was  deceased  or 
legally  incapacitated,  or  the  beneficiary 
was  deceased,  on  or  before  the  last  day 
of  the  entitlement  period  to  which  the 
credit  applies;  and, 
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originated  the  entr\'  has  rt'questt^il 
r(>(:lamation:  and, 

(4)  The  crvdit  has  not  beeii  prt>vioiisIy 
remitted  to  the  Government  hy  nny 
source. 

(b)  Rticlamation  by  nnn-Ccvfrnmont 
Originators.  The  Government  will  not 
ill  rept  or  be  liable  for  nnlamation 
entrie.s  ret;eived  from  non-Government 
Originators. 

§  210.9    Kno\wledg«  of  deatt>  or  legal 
incapacity  ol  Receiver  or  death  of 
beneficiary. 

(a)  Knowledge  of  death  or  legal 
inrnparitv  by  nn  RDFI.  When  an  RDFI 
first  luams  of  the  death  or  ini  apacity  of 
a  (  ustomcr  who  is  a  Ret.oiver  of 
Government  ACH  benefit  payments  or 
the  death  of  a  customer  who  is  a 
beneficiary,  it  shall  lake  the  aflions 
required  under  this  part  Knowledge  of 
the  death  or  incapacity  may  o«:rtir  by. 
but  is  not  limited  to.  any 
communication  with  an  executor  of  the 
de(  easeil  Receiver's  or  l>eneficiarv's 
testate,  family  memlxT.  or  other  third 
partv;  or  any  form  of  notifu  ation  from 
the  (Jovemment.  RDKIs  arw  not  obligflted 
to  undertake  extraordinary  efforts  that 
fall  outside  normal  business  pra<  tices  to 
'earn  of  a  death  or  Utgal  incapai  itv. 
Fxtraordinarv  measures  include,  but  are 
not  limited  to.  reviewinn  newspaper 
obituary  notices. 

(b)  Actions  required  when  HUFIs  are 
notified  of  a  death  or  legal  incapacity. 
When  notified  of  the  death  or  legal 
incapacity  of  a  Re<:eiver.  or  the  death  of 
a  beneficiary,  n  RDFI  shall  either  return 
or  refuse  any  ACH  entries  suh.spqucntly 
received  from  Government  Originators. 
If  an  RDFI  returns  either  full  or  partial 
p.iymeiits  by  che(  k.  the  Service  may 
os.sess  .T1  ■"iministrative  fee  to  cover  the 
expens'  dI  processing.  Failure  to  return 
cr«idits  in  aciordanc e  with  these  rules 
shall  result  in  forfeiture  of  the  RDFl's 
right  to  limit  its  liability  under  the 
provisions  of  this  part. 

(c)  Recovery  involving  multiplr  credits 
that  are  stibject  to  reclamation  If  the 
Govt  mment  erroneouslv  originates  <> 
number  of  iredils  after  the  death  or  ln^^al 
incapacity  of  a  Receiver  or  the  death  of 

a  beneficiary,  the  sequence  of  effedive 
recovery  of  credits  does  not  affect  the 
RDFls  liability. 

f  210.10    Ltat>UIUesJlimitaUon«. 

(a)  Rules  pertaining  to  t\'pe  of 
account  Thrre  is  no  exemption  from 
liability  for  recovery  of  pavments  issued 
erroneously  after  the  Receiver's  death  or 
lirgal  incapacity  or  the  beneficiarv's 
death  based  on  the  type  of  account  to 
which  the  Government  credits  are  made. 
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U)]  nut  I  luiDHity  c.'.'U  ngr-t  to  iimn 
linbihty  An  RDFI  shall  be  liable  to  the 
Government  for  the  total  amount  of  each 
t:rodit  received  af^er  the  death  or  legal 
incapacity  of  the  Receiver  or  the  death 
of  the  beneficiary,  except  as  provided  in 
paragraphs  (e)  and  (f)  of  this  se<:fion.  An 
RDFI  may  limit  its  liability  if: 

(1)  The  RDFI  did  not  have  knowledge 
of  the  death  or  legal  incapacity  on  the 
effective  settlement  date  of  the  entry  in 
(jueslion.  or  at  the  time  of  withdrawal  of 
credits  made  after  the  death  or  legal 
incapacity:  and 

(2)  The  RDFI  fulfills  the  requirements 
of  this  subpart  and  any  relevant 
procedures  published  bv  the  Service. 

(c)  Determination  of  the  amount  of  an 
RDFls  liability.  Except  as  provided  in 
paragraph  (f)  of  this  section,  if  limitation 
of  liability  is  available  to  an  RDFI,  the 
amount  of  its  liability  for  erroneous 
Government  credits  re<:Hived  shall  be  as 
follows: 

( 1)  The  RDFI  is  liable  for  the  amount 
of  any  Federal  Government  entries 
settled  within  45  days  of  the  Receiver's 
death  or  legal  incapacity,  or  the 
beneficiary's  death,  minus  any  amount 
recovered  by  the  Government 
Originator. 

(21  In  addition,  the  RDFls  liability 
extends  to  Federal  Government  entries 
settled  more  than  45  days  after  the  death 
or  legal  incapacity  of  the  Receiver  or  the 
death  of  the  beneficiary*.  This  additional 
liability  is  the  lesser  of: 

(i)  An  amount  equal  to  the  amount  of 
the  entries  which  settled  more  than  45 
days  after  the  death  or  legal  incapacity 
of  the  Receiver  or  the  death  of  the 
beneficiary; 

(ii)  An  amount  equal  to  the  amount  in 
the  Receiver's  or  beneficiary's  account 
as  defined  in  §  210  l()(i)(2l(ii). 

(dl  Reclamation  actions  are  not 
directed  toward  Receiver's  account.  This 
part  does  not  authorize  or  direct  an 
RDFI  to  debit  the  account  of  a  Re<:eiver 
or  any  other  customer,  living  or 
decea.sed.  for  the  RDFls  liability  to  the 
Government  under  *j*»  211)  8  through 
210.12.  The  amount  in  the  Receiver's 
account  is  only  a  measure  of  the  RDFT's 
liability.  Nothing  in  this  part  shall  be 
construed  to  affect  any  right  an  RDFT 
may  have  under  State  law  or  the  RDFI's 
c  ontraci  with  a  c  uston'.er  to  recover 
amounts  equal  to  those  returned  to  the 
Government  in  c:omplianc;e  with  this 
part  A  witlidrawer  may  deposit  funds 
to  an  account  and  authorize  the  RDFI  (o 
return  such  monies  to  the  Government. 

(el  Exception  to  liohilitv  rule — person 
entitled  to  (iovernment  benefits  is 
deceased  at  the  time  of  authorization 
An  RDFI  shall  not  be  liable  for  ACM 
credit  entries  sent  to  a  Recreiver  acting 
as  a  fiduciary  on  Iwbalf  of  a  beneficiary. 


if  the  beneficiary  wab  accta.sc^d  at  the 
time  the  authorization  was  executed  and 
the  RDFI  had  no  knowledge  of  the 
death.  The  verification  and  liability 
provisions  of  §§  210.3(a)(3)  and  210.7 
shall  ajiply. 

(f)  Requirement  that  Government 
Originators  act  on  notice  of  death.  An 
RDFI  return  of  crredits  to  the 
Government  by  ACH  because  of  the 
death  of  the  Receiver  or  benefit  iary  will 
constitute  effective  notice  of  death  to 
the  Ciovemment  Originator.  The  RDFI 
shall  not  be  liable  for  any  future  ACH 
transac:tion  for  that  individual  from  the 
same  Government  Originator  if  the 
settlement  date  is  more  than  10  business 
days  after  the  settlement  date  of  the 
return  entry. 

(g)  Time  limit  to  initiate  reclamation 
actions.  The  Government  may  initiate 
reclamation  actions  to  recover  erroneous 
cr€»dits  within  12  months  after  the  date 
that  the  Originator  receives  notice  that 
the  Receiver  died  or  became  legally 
incapacitated,  or  that  the  beneficiary 
died.  The  amount  Government 
Originators  can  rec:laim  is  the  total  of  all 
payments  made  during  the  6  years 
following  the  date  of  death  or  legal 
incapacity  of  the  Receiver  or  death  of 
the  beneficiary. 

(h)  Actions  to  recover  funds  from 
withdrawers.  The  RDFI's  liability  under 
this  part  is  not  affec:ted  by  any 
unsuccessful  acrtion  taken  by  the 
Government  to  recover  funds  from  any 
party. 

(i)  Pa\inent  to  the  Government  for 
reclaimed  amounts.  The  payments 
subject  to  re<:lamation  are: 

(1 )  If  the  RDFI  had  knowledge  on  the 
settlement  date  of  the  death  or  legal 
incapacity  of  the  Receiver  or  the  death 
of  the  beneficiary  and  did  not  timely 
and  properly  return  the  payment(s)  by 
ACH  return  entry  to  the  Government. 
the  RDH  shall  be  liable  for  that 
entry(its)  and  shall  return  an  equal 
amount  to  the  Government. 

(2)  If  the  RDFI  had  no  knowledge  on 
the  settlement  date  of  the  death  or  legal 
inc:apac.ity  of  the  Receiver  or  the  death 
of  U^neficiary,  the  RDFT  shall  be  liable 
for  the  lesser  of: 

(i)  An  amount  equal  to  the  amount  of 
the  payn)ent(s);  or 

(ii)  An  amount  equal  to  the  amount  in 
the  deceased  or  legally  incapacitated 
Receiver's  account,  or  the  deceased 
bcNieficiary's  ac:counf,  up  to  the  amount 
of  the  payment.  The  amount  in  the 
acc:ouiit  is  defined  as  the  account 
balance  when  the  RDFI  received  notice 
of  the  death  or  legal  incapacity  and  had 
reasonahlf  time  to  take  action  on  it,  plus 
atiy  other  additions  to  the  account 
balance  made  befoi^  the  RDFI  returns 
the  pnyment(s).  For  purposes  of  this 


paragraph,  action  is  taken  within  a 
reasonable  time  if  it  is  taken  not  later 
than  the  close  of  the  business  day 
following  the  receipt  of  the  reclamation 
entry(ies).  When  determining  the 
amount  in  the  account,  the  RDFI's 
liability  shall  not  be  reduced  for  debit 
card  withdrawals,  automated 
withdrawals,  pre-authorized  debits. 
non-Government  reclamations,  and 
forged  checks  or  other  comparable 
instruments,  made  after  the  RDFI  had 
knowledge  of  the  death  or  legal 
incapacity. 

(i)  List  of  withdrawers.  If  the  amount 
paid  by  the  RDFI  is  less  than  the  full 
amount  of  the  reclamation,  the  RDFI 
shall  provide  the  Government: 

(1)  A  list  of  withdrawers  of  any  post- 
death  payments  and  their  most  recent 
addresses; 

(2)  Certification  that  the  RDFI  has 
returned  an  amount  equal  to  the  amount 
in  the  account  as  defined  in 
<i210.10(i)(2){ii):and. 

(3)  Certification  that  the  RDFI  had  no 
knowledge  of  the  Receiver's  death  or 
legal  incapacity,  or  the  beneficiary's 
death,  prior  to  receiving  the  credit 
entry(ies)  in  question. 

§  210.11    Notice  to  account  tiolders. 

(a)  Requirement  to  notify  account 
holderls).  When  the  RDFI  receives  a 
reclamation,  it  shall  send  written 
notification  to  the  account  holder(s) 
stating  that  a  collection  action  may  be 
or  has  been  initiated.  This  notice  should 
be  sent  no  later  than  the  date  the  RDFI 
recovers  funds  from  the  account. 

(b)  Forfeiture  of  right  to  limit  liability 
for  failure  to  notify  account  holderfsj. 
Failure  to  provide  notice  to  account 
holders,  as  prescribed  in  §210.11  shall 
result  in  the  forfeiture  by  the  RDFI  of  its 
ability  to  limit  its  liability  under  this 
part.  The  Government  may  require  the 
RDFI  to  provide  proof  that  written 
notice  was  mailed  to  joint  account 
holders.  Proof  may  include,  but  is  not 
limited  to,  a  file  copy  of  the  notice,  a 
certified  mail  receipt,  or  documentation 
pertaining  to  the  standard  operating 
procedure  of  the  RDFI  that  such  a  notice 
is  routinely  sent.  If  an  RDFI  is  not  able 
to  furnish  proof  of  notice  in  response  to 
a  request  by  the  Government,  it  shall 
forfeit  any  right  it  may  have  to  limit  its 
liability  for  that  payment(s)  and  the 
Government  may  request  the  Federal 
Reserve  Bank  to  debit  the  account  of  the 
RDFI  for  any  otherwise  unrecovered 
amount. 

§210.12    Erroneous  death  information, 
restitution  and  over  recoveries. 

(a)  Reporting  corrections  or  errors  to 
the  Government.  If  the  RDFI  learns  that 
the  Receiver  or  beneficiary  is  not 


deceased  or  legally  incapacitated,  or 
that  the  date  of  death  is  incorrect,  the 
RDFI  shall  inform  the  Government  of 
the  error  immediately.  Until  the  RDFI  is 
notified  otherwise,  however,  it  remains 
liable  for  Government  credits  as 
specified  in  §  210.10  of  this  part. 

(b)  Relief  from  or  reduction  in 
liability— error  in  fact  or  error  in  date  of 
death.  The  Government  Originator  will 
determine  whether  the  report  of  an  error 
in  the  fact  of  a  Receiver's  death  or  legal 
incapacity,  or  the  date  of  death,  is 
correct.  After  its  review,  the 
Government  Originator  will  certify-  its 
determination  in  writing  to  the  RDFI 
and  inform  the  RDFI  of  relief  from  or 
change  to  its  liability.  If  the  Government 
Originator  agrees  that  the  original  notice 
of  death  or  legal  incapacity  was 
incorrect,  or  the  date  of  death  is 
materially  different  from  the  original 
notice,  it  shall  stop  further  reclamation 
activity  that  it  determines  to  be 
inappropriate. 

(c)  Restitution  by  the  Government  of 
RDFI  funds  improperly  reclaimed. 
When  appropriate,  the  Government 
Originator  will  remit  to  the  RDFI  any 
funds  incorrectly  returned  or  otherwise 
received  from  the  RDFI. 

(d)  Over/under  recoveries.  In  the 
event  of  an  over  recovery  by  the 
Government  for  an  erroneous  credit,  the 
Government  Originator  will  return 
immediately  the  excess  amount,  by 
appropriate  means,  to  the  party 
suffering  the  loss.  In  the  event  of  either 
an  over  or  under  recovery,  the  Service 
may  instruct  the  Federal  Reserve  Bank 
to  credit  or  debit  the  reserve  account  of 
a  financial  institution. 

Subpart  C — Discretionary  Salary 
Allotments 

§210.13    General. 

(a)  Scope.  This  subpart  applies  only  to 
Government  discretionary  allotments. 
This  part  does  not  supersede,  and  shall 
not  be  used  to  circumvent,  the 
requirements  of  particular  statutes, 
Executive  Orders  or  other  executive 
branch  regulations;  for  example,  the 
Office  of  Personnel  Management 
regulations  at  5  CFR  Part  550,  Subpart 

C,  implementing  5  U.S.C.  5525. 

(b)  Required  use  of  the  Automated 
Clearing  House  method.  Discretionary 
allotments  shall  be  made  by  ACH  entry, 
except  when  the  Service  determines  that 
other  means  are  more  appropriate. 
"Discretionary  allotment"  as  used 
herein  means  an  amount  the  employing 
agency  permits  a  Government  employee 
to  request  be  deducted  from  his/her  net 
salary  amount  and  paid  to  a  Receiver. 
The  aggregate  amount  of  discretionary 
allotments  may  not  exceed  the  net  pay 


due  the  employee  for  each  pay  period 
after  all  deciuctions  required  by  law  are 
subtracted. 

(c)  Head  of  Government  originating 
agency  determines  discretionary 
allotment  policy.  Discretionary 
allotments  may  be  made  for  any  purpose 
determined  appropriate  by  the  head  of 

a  Government  participant  and  which  are 
consistent  with  Title  5,  Chapter  55, 
subchapter  III.  United  States  Code,  and 
Title  5,  Chapter  1,  Part  550,  subpart  C, 
Code  of  Federal  Regulations. 

(d)  Timing  of  discretionary 
allotments.  Discretionary  allotment 
payments  shall  be  made  in  accordance 
with  the  schedule  established  by  the 
Government  Originator,  provided  such 
allotment  credits  are  not  effected  until 
the  related  earnings  have  accrued. 

(e)  Payment  of  discretionary 
allotments.  Discretionary  allotments 
shall  be  made  following  the  policy  and 
procedures  outlined  in  Subpart  A  for 
non-benefit  payments,  and  in 
conformance  with  other  requirements 
published  by  the  Service. 

Subpart  D— Savings  Allotments 
§210.14    General. 

(a)  Scope.  This  subpart  applies  only  to 
savings  allotments.  Provisions  for 
certain  other  types  of  allotments,  for 
example,  dues  to  labor  organizations, 
can  be  found  in  5  CFR  part  550.  subpart 
C.  The  regulations  in  this  part  do  not 
supersede,  and  shall  not  be  used  to 
circumvent,  the  requirements  of 
particular  statutes.  Executive  Orders  or 
other  executive  branch  regulations. 

(b)  Required  use  of  the  Automated 
Clearing  House  method.  Savings 
allotments  shall  be  made  by  ACH  entr)'. 
when  cost  effective,  practicable,  and 
consistent  with  current  statutory 
authority. 

(c)  Policy  for  savings  allotments  for 
Government  employees.  Any  employee 
whose  place  of  employment  is  within 
the  boundaries  of  the  United  States  or 
its  territories  may  authorize  an 
allotment  of  pay  for  a  savings  account 
under  the  regulations  in  this  part. 
"Savings  account"  as  used  herein  means 
an  account  (single  or  joint)  for  the 
purchase  of  shares  (other  than  shares  of 
stock)  or  for  the  deposit  of  savings  in 
any  RDFI.  The  title  of  the  account  shall 
include  the  name  of  the  authorizing 
employee.  The  head  of  the  employing 
Government  participant  shall  honor 
requests  for  allotment  of  pay  for  savings 
accounts  if: 

(1)  The  Government  employee 
provides  the  Government  participant 
with  an  authorization;  and. 
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canceled  by  the  employee,  m  wriliii){.  or 
otherwise  terminated  or  revukrd;  nnd. 

(3)  Not  more  than  two  siu.h  allotments 
for  any  employee  are  in  effe<:t  at  any 
time.  and. 

(4)  Ilie  amount  of  «Milarv  or  wa^es 
h«<:ominK  due  an  t-mployee  for  any  pay 
period  ihere.ifter  is  siiffi(.ient  to  «  over 
the  allotment(s).  In  n)akinK  anv 
determination  und»T  this  parni'rnph.  all 
payroll  dedui:tions  olh»'rvvise  re(|uin!d 
shall  have  pretedem  e  over  those 
8uthori7.ed  by  this  section;  and. 

(.■j)  The  purpose  of  the  allotment  is  not 
to  circumvent  statutes,  txe<:ulive 
Orders,  and  other  exftutive  branch 
reRulations,  re>;ardless  of  the  manner  in 
which  the  allotment  for  savin^s  will  be 
disposed  of  by  the  employee  (\vhi«,h  is 
at  the  employee's  discretion). 

Subpart  E— Definitions 

§210.15    Definitions. 

As  used  ill  tins  part,  unless  the 
context  otherwise  requires: 

Allotmenl  means  a  rp«:urrinK  spe<:ifietl 
dedu(  lion  from  pay  of  a  Government 
emplovte  for  a  le^al  purpose  authorized 
by  the  employee. 

Allntter  means  the  employee  from 
whose  pay  an  allotment  is  made 

Aiitiunatfd  Clfuring  Ht)ii>>c  or  /U.7/ 
me.ins  a  funds  Iransltr  system  whii  li 
provides  for  the  interbank  clearing  of 
ele<;tronic  entries  for  participants. 

Beneficiary  means  a  natural  person 
who  is  entitled  to  re«  eive  a  benefit 
payment,  or  portion  thereof,  from  the 
Governmenl. 
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for  any  Federal  entitlement  program  or 
annuiiy.  originated  by  a  Government 
participant.  Benefit  payments  may  be 
either  one-time  disbursements  or 
re<:urring  payments.  A  list  of  b««nerit 
payments  is  published  by  the  Service  in 
operating  guidelines.  Only  benefit 
payments  are  subject  to  the  rei.lamation 
provisions  of  this  part. 

Erroneous  Payment  means  a  b»'nefil 
payment  made  after  the  death  or  legal 
incapacity  of  a  Receiver  or  the  death  of 
a  beneficiary.  Erroneous  payment  is  an 
operational  term  used  by  Government 
participants  to  refer  to  the  payments 
des4:ribed  in  the  preceding  sentence 
Krroneous  payments  are  subje<;t  to  the 
4.')-day  liability  rule  of  §  210  10  and  the 
re<;lamation  provisions  of  f»^210  8 
through  210.12. 

Government  means  any  department, 
independent  establishment,  board, 
office,  commission,  or  other 
establishment  in  the  executive, 
legislative  (except  the  Senate  and  House 
of  Representatives),  or  judicial  branch  of 
the  Federal  Government,  including  any 
wholly-owned  or  controlled  Federal 
Government  corporation,  responsible  for 
authorizing  and  initiating  an  ACH  entry. 

Government  Participant  means  any 
Government  agency  or  entity  that  sends 
ACH  transactions  to  an  ACH  operator  or 
receives  ACH  transactions  from  an  ACH 
operator. 

S'atianal  Automated  Clearing  }U)use 
Association  or  NACHA  means  the 
national  association  of  regional  member 
ACH  associations,  ACH  Operators  and 
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located  in  the  United  States.  NACHA  is 
a  rulemaking  body  for  comnien;ial  ACH 
transactions.  The  rules  promulgated  by 
NACHA  can  be  found  in  the  ACH  Rules 
published  by  NACHA  and  distributed 
through  regional  ACH  a.ssociations.  For 
further  information  on  the  ACH  Rules. 
call  (703)  742-9190  or  write  to  NACHA. 
607  Herndon  Parkway.  Suite  200, 
Hemdon.  VA  22070. 

f?eceivpr  means  a  natural  person, 
corporation,  or  other  public  or  private 
entity  which  is  authorized  by  the 
Government  Originator  to  rei:eive  ACH 
credit  or  debit  entries  from  the 
Government. 

Treasury  Financial  Manual  ITFMj 
means  the  manual  issued  by  the  Service 
containing  procedures  to  be  observed  by 
all  Government  agencies  in  relation  to 
central  accounting,  financial  reporting, 
and  other  Government-wide  fiscal 
responsibilities  of  the  Department  of  the 
Treasury.  Copies  of  the  TFM  are 
available  free  to  Government  agencies. 
Others  who  are  interested  in  ordering  a 
copy  may  (all  (202)  208-1819  or  write 
the  Directives  Management  Branch, 
Financial  Man.ngement  Service, 
Department  of  the  Treasury,  Liberty 
Center  (l)PC-741),  Washington,  DC 
20227  for  further  information. 

D.ilJ-il   July  28.  1994. 
Russell  D.  Morris, 
(,bm/n/ssioner. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  MarKetmg  Service 

7  CFR  Parts  58.  91.  93. 94.  95.  and  98 

[SO-94-002] 

RIN0581-AB24 

Agency  Reorganization  ot  Analytical 
Testing  Services 

AGENCY:  Agri(  ultkira!  Marketing  Service. 

IJSDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  Marketing 
Ser\  ite  (AMS)  (  ommodity  laboraton,' 
testing  programs  under  the  AMS 
Sciei.ce  Division  were  established  in 
August  1993.  In  order  to  implement  the 
testing  programs  under  the  new 
regulations.  AMS  codified  ihe  agency 
reorganization  of  analytical  testing 
services  by  consolidating  and 
transferring  functions  from  other  Title  7 
C;FR  parts  related  to  testing  to  the  AMS 
Science  Division  An  interim  final  rule 
to  amend  the  regulations  was  published 
in  the  Federal  Register  on  May  10, 
1994,  and  received  one  comment.  The 
interim  final  rule  provided  for  reduced 
laboratory  testing  fees  for  certain  dairy 
products  based  on  various  factors  suf:h 
as  a  decrease  in  minimum  test  times  for 
certain  products  from  one-half  hour  to 
one-quarter  hour,  a  decrease  in 
expenditures  for  making  some  test 
preparations,  and  a  decrea.sed  number  of 
procedural  steps  required  for 
performing  certain  laboratory  analyses. 
This  final  rule  adopts  as  final  the 
interim  final  rule  with  one  additioiial 
fee  (hange 

EFFECTIVE  DATE:  September  31),  l'W4. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  ).  Franks.  Ir.,  Direitor.  Si  ience 
Division.  Agricultural  Marketing 
Service,  l'  S  Department  of  Agriculture, 
P.O.  Box  96456,  Room  3.S07  South 
Agriculture  Building.  Washington,  D.C. 
2009n-fi4"f>  Telephone  (202)  72()-."i231. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Order  12866  and  Kxeculive 
Order  12778 

The  Department  has  delerinmed  that 
this  nile  IS  not  significant  for  purposes 
of  Executive  Order  1286B  and  it 
therefore  has  not  been  reviewed  by  the 
(Office  of  Management  and  Budgft 
(OMB) 

This  rule  has  b«'en  reviewed  under 
Executive  Order  12778,  Civil  justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effe«.t  This  rule  will 
not  preempt  any  State  or  lo<  al  laws, 
regulations,  or  polu  les.  unless  they 
present  an  irre<  ont  ilableiorini(  I  with 


this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

II.  EfTect  on  Small  Entities 

The  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
e<:onomic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (U.S.C. 
601-612).  The  fees  provided  for  in  this 
rule  reflect  a  minimal  change  in  the 
«.o.sts  currently  borne  by  those  entities 
which  utilize  certain  laboratory 
services.  The  rule  is  designed  to  provide 
usual  and  reasonable  fees  for  laboratory 
testing  that  are  consistent  with  costs  in 
time  and  resources  to  ensure  adequate 
funding  of  the  laboratory  operations  of 
the  Science  Division. 

III.  Background 

On  August  9,  1993,  the  agent  y 
reorganization  of  analytical  testing 
under  the  Science  Division  and 
schedules  of  laboratory  fees  were 
published  as  a  final  rule  in  the  Federal 
Register  (58  FR  42408-42448)  after 
receiving  only  on«  comment  on  the 
proposal.  The  fee  schedules  became 
effective  immediately  and  were  devised 
to  have  a  single  fee  for  the  same  test 
rather  than  assessing  separate  laboratory 
fees  for  different  commodities  aiid  their 
products. 

The  dairy  product  laboratory  fees  for 
35  tests  or  combinations  of  tests  that 
were  listed  in  former  regulations  at  7 
CFR  38.44  were  increased  by  large 
percentages  in  the  August  9,  1903  final 
rule.  As  a  i;onsequence,  the  dairy 
industry  indicated  that  it  is  burdened 
with  testing  fees  that  cannot  l)e 
assimilated  into  current  purchasing 
(ontrai-ts. 

The  single  test  laboratory  fees  for 
other  commodity  products  did  not 
(  hange  as  significantly  as  'est  fees  for 
d.Tiry  products.  Prior  to  the  final  rule 
implementation,  the  dairy  testing  fees 
had  been  revised  onlv  s1:k!i;!v  since 
November  2.  1977  (42  FR  :)7301).  The 
heavy  volume  of  laboratory  testing  of 
dairy  products  in  the  early  1980's 
asso<:ialed  with  Conunodity  Crtdit 
Corporation  purchases  diminished  the 
need  for  periodit  fee  increast^s. 
However,  the  workload  for  laboratory 
testing  of  dairy  products  was  reduced 
greatly  beginning  in  1986  In  addition, 
the  dairy  testing  fees  were  (  arried  over 
and  not  revised  from  1988  to  1993  while 
the  Agency  prepared  a  consolidated 
regulation  for  laboratory  services  within 
the  Science  Division  and  updated  fees. 
Consequently,  when  the  new  fees  were 
placed  in  effect,  the  dairy  industry  faced 


substantial  increases  in  testing  fees.  In 
response  to  the  various  objections 
generated  among  dairy  processors,  and 
after  further  consideration  of  the  matter, 
the  agency  temporarily  restored  the 
dairy  testing  fees  to  the  applicable 
charges  and  hourly  rate  in  effe«;t  on 
April  17,  1989.  An  interim  final  nile 
reducing  testing  fees  was  published  and 
effective  on  May  10,  1994  (59  FR 
24318).  That  rule  amended  7  CFR  parts 
58.  91,  93.  94,  95  and  98.  It  provided  a 
30-ddy  comment  period  which  ended 
lune  9,  1994.  Only  one  comment  was 
received  recommending  that  the  flavor 
fee  be  adjusted  and  made  specific  to 
dairy  products. 

IV.  Provisions  of  the  Interim  Final  Rule 

The  minimum  laboratory  testing  fee 
was  reduced  from  $17.10  to  $8.55.  The 
original  minimum  fee  published  on 
August  9.  1993,  was  based  on  current 
commodity  product  grading  and 
inspection  fees  which  specify  a 
minimum  one-half  hour  charge. 
However,  some  laboratory  analyses 
applying  to  dairy  product  grading  on 
be  performed  within  a  one-quarter  hour 
and  therefore  would  incur  a 
corresponding  $8.55  fee.  The  laboratory 
tests  with  a  revised  one-quarler  hour 
charge  are  listed  as  follows;  (1) 
Titratable  acidity,  (2)  density  or  specific 
gravity,  (3)  scorched  particles,  (4)  net 
weight  per  can,  and  (5)  flavor.  Analysis 
time  includes  the  allotted  periods  for 
sample  tracking,  reagent  and  standard 
solution  preparation,  sample 
preparation  and  laboratory  bench 
analysis,  cleanup,  analylical  result 
determination  and  interpretation  with 
supervisory  review,  and  the  time  for 
issuing  a  test  report.  The  individual 
laboratory  test  fee  determinations  in  this 
rule  must  neces.sarily  include  the  length 
of  time  spent  on  tests  performed  for 
quality  control,  quality  a.ssuranc  e.  and 
proficiency  testing. 

The  schedules  of  consolidated  fees 
and  charges  for  the  single  analyte 
testings  were  established  in  the  rule 
published  on  August  9.  1903.  based  on 
the  reasoning  that  there  is,  in  general, 
comparable  complexity  of  pro<  edures 
and  similar  methodology  for  different 
(  ommodities  and  their  products 
However,  some  standard  methods  or 
tests  for  the  examination  of  dairy 
produi  ts  have  a  dissimilar  process  for 
testing  n  given  analyte,  shorter 
pro«.edures.  decreased  complexify  ot 
reagent  and  materials  preparation, 
reduced  analyst  manipulations  with 
samples  and  their  derivatives,  fewer 
measurements,  and/or  a  lower  degree  of 
interpretation  required.  Consequently, 
these  dairy  tests  are  less  complex  and 
would  justify  a  reduction  of  the  fee.  1  he 


laboratory  fees  for  dairy  products  that 
were  lowered  in  the  interim  final  rule 
because  the  tests  are  less  complex  are  as 
follows:  (1)  Fat  (cheese),  (2)  fat  (dairy 
products  except  cheese),  (3)  salt 
titration,  (4)  peroxide  value,  (5)  free 
fatty  acid,  (fi)  solubility  index.  (7)  whey 
protein  nitrogen,  (8)  vitamin  A  (dry  milk 
products),  (9)  alkalinity  of  ash,  (10) 
antibiotic,  (11)  complete  Kohman,  (12) 
direct  microscopic  clump  count,  (13) 
p.'-oteolytic  count,  ^4)  coliform,  and 
(15)  Salmonella  Step  1. 

V.  Discussion  of  Comment 

Since  the  issuance  of  the  interim  final 
rule  on  May  10. 1994,  only  one  response 
was  received  from  another  agency 
within  the  Department  (the  Agricultural 
Stabilization  and  Conservation  Service). 
That  response  persuaded  the 
Agricultural  Marketing  Service  to 
reconsider  its  fee  for  flavor  in  the  fee 
schedule  in  Table  3  of  the  earlier  rule 
(58  FR  42408^2448)  of  August  9.  1993. 
The  response  stated  that  the  flavor  test 
fee  is  too  high  for  testing  flavors  in  dairy 
products  and  that  a  reduction  of  the 
flavor  analysis  fee  for  dairy  products 
from  a  three-quarter  hour  charge  to  a 
one-quarter  hour  charge  or  lower  be 
considered. 

The  flavor  test  charge  of  three-quarter 
hour  or  $25.65  was  not  specifically 
directed  to  dairy  products  nor  modified 
with  the  interim  final  rule  issuance.  Our 
records  show  that  8,900  flavor  tests  of 
dairy  products  were  conducted  in  the 
Science  Division  Midwestern 
Laboratory  during  Fiscal  Year  1993. 


There  was  only  a  limited  number  of 
additional  flavor  testings  of  dairy 
products  by  the  Resident  Dairy-  Graders. 

The  Agency  agrees  with  the 
respondent's  recommendation  regarding 
the  dairy  flavor  test  fee.  Therefore,  the 
flavor  test  for  dairy  products  in  Table  3 
is  set  at  the  recommended  minimum 
one-quarter  hour  charge  or 
corresponding  $8.55  fee.  Flavor  tests  for 
other  products  will  remain  at  the  three- 
quarter  hour  charge  or  $25.65.  The  one- 
quarter  hour  charge  is  adequate  for  the 
dairy  flavor  test  since  a  battei7  of  other 
laboratory  tests  are  usually  performed  in 
conjunction  with  this  sensory  analysis 
which  involve  the  same  preliminary 
sample  preparation  steps. 

VI.  Effective  Dale  of  Rule 

It  is  found  that  good  cause  that  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because: 

(1)  The  interim  final  rule  provided  a 
comment  period,  and  the  only  comment 
received  was  from  an  agency  within  the 
Department. 

(2)  That  comment  persuaded  the 
Science  Division  to  lower  the  dairy 
flavor  test  fee. 

(3)  For  the  benefit  of  those  using  the 
test,  the  lower  fee  should  become 
effective  immediately. 

Lists  of  Subjects 

7  CFB  Part  58 

Food  grades  and  standards,  Dairy- 
products,  Food  labeling.  Reporting  and 
recordkeeping  requirements. 


7  CFR  Part  91 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Fees  and  charges.  Laboratories. 

7  CFR  Part  93 

Citrus  fruits.  Fruit  juices.  Fruits. 
Laboratories,  Nuts,  Vegetable. 

7  CFR  Part  94 

Eggs  and  egg  products.  Laboratories. 
Poultry  and  poultry  products. 

7  CFR  Part  95 

Dai.'-y  products.  Laboratories.  Milk. 
7  CFR  Part  98 

Meat  and  meat  products.  Laboratories. 

Accordingly,  the  interim  final  rule 
a.mending  f  CFR  parts  58,  91,  93.  94.  93 
and  98  which  was  published  at  59  FR 
24318-24325  on  May  10,  1994,  is 
adopted  as  a  final  rule  with  the 
following  change: 

PART  91— SERVICES  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  part  91  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622. 1624. 

2.  In  §  91.37(a),  Table  3  is  revised  to 
read  as  follows: 

§  9 1 .  37    Fees  tor  lat>oratory  testi  ng, 
analysis,  and  ottier  services. 

(a)  •   *   * 


Table  3.— Single  Test  Times  and  Laboratory  Fees  for  Food  Additives  (Direct  and  Indirect) 


Type  of  analysis 


Aflatoxin,  (Dairy,  Eggs)  

Alar  or  Daminozide  Residue 

Amitraz  Residue,  GLC  

Alcofwl  (Qualitative) 

Alkalinity  of  Ash 

AntitMOtic,  Qualitative  (Dairy)  

Antit>iotJc,  Quantitative  

Ascortjates  (Qualitative — Meats)  

Ascortxc  Add,  Titration  

Ascorbic  Acid,  Spectrophotometric 

Benzene,  Residual 

Bnx,  Direct  Percent  Sucrose  

Bnx,  Dilution 

Butylated  Hydroxyamsole  (BHA)  

Butylated  Hydroxytoluene  (BHT)  

Caffeine,  Micro  Bailey-Andrew  

Caffeine,  Spectrophotometric  

Calcium  

Citnc  Acid,  GLC  or  HPLC  

Chlonnated  Hydrocartx>ns: 
Pesticides  and  Industrial  Chemicals — 

Initial  Screen  

Second  Column  Confirmation  of  Analyte 
Confirmation  on  Mass  Spectrometer 

Dextnn  (Qualitative)  

Dextrin  (Quantitative)  


Hours  for 
single  test 

List  fee 

3.5 

S1 19.70 

6 

205.20 

6 

205.20 

2 

68  40 

1.5 

51.30 

0.5 

17.10 

4 

136.80 

05 

17.10 

1 

34.20 

1 

34.20 

2 

68  40 

0.5 

17.10 

0.5 

17.10 

1.5 

51.30 

1.5 

51.30 

1.5 

51  30 

1 

34.20 

1.5 

51.30 

1.5 

51.30 

4 

136.80 

1 

34.20 

2 

68  40 

0.5 

17.10 

3 

102.60 
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Table  3.— Single  Test  Tmes  and  Laboratory  Fees  for  Fooo  AoomvES  (Direct  and  Indirect)— Continued 


Type  ol  a/«n  -^^ 


fM\,  H«avy  (Oa«y) „ 

F«h.  Heavy  (Eggt)  

F«h,  Light  (Eggs) 

FMh,  LigM  and  hoawy  (Egi^  Ei*^  >  •-  • 

Flavor  (DMfy)  

Flavor  (Products  except  Dairy)  

Funngants 
Intti^  Saeen— 

tXromochtoropropane  (D8CP) 

Ethylene  Ofcrorrade  

MeViyl  Broirade    

(^onArmalion  on  Mass  SpectromeUr— 

Each  nividual  turagant  re«dua 

Glucose  (QuaiteUva)  

Glucose  (OuanmatNe)  _ 

Glycerol  (CXiantt^afive)  

Gums _ „ 


High  Suc/bse  Content  or  Avasucrol— Paicanl  Sucfoaa  fftotwul  Eggt) . 

Hyttogeo  ion  Acftvitv .  pH  „ 

Mercury.  CoW  Vapor  AA    

Melrte    Othnr  iretn  Mercury.  Each  Metal 

Morwsodiun  Othydrogen  Phos^vhate 

MonosodKjm  Clutamakr 

Nitntes  (QuaJUUve)  „ 

Nrtntes  (OuanMalive)  

Oxygen 


Palatabiiity  and  Odor 

First  Sample  _ „ „ 

Each  AdcMonoi  Sample 

Phosphatase.  Residual  

Phosjjhoojs  __ 

Propylene  Glycol.  CodBWUrtwn:  (OuaMattv*)  ....„ _, 

Pyrethrm  Residue  (Dairy)  . 

Scorched  Particlea  , 

Sodium.  Potenbometnc 

Sodwn  Benzoa>.  HPLC „ 

Sodkjm  Lauryt  Sulfate  (SLS)  

Sodium  StiKoaluminale  (Zeolei)  _ 

Soluto*ty  Index  

Starch.  Direct  Acid  Hydrolysis  

Sugar.  Polarimetnc  Methods    

Sugar  ProMe.  HPLC— TNs  proMe  irvJudes  (he  toaowmg  components: 

crose: 

Oie  type  sugar  from  HPLC  proWe  

Each  additional  type  sugar 

Sugars,  NorvHeducmg _ 

Sugars,  Total  as  Invert  ._ . _... 

SiiMes  (QuaMabve) „ „ „... 

Sulfur  DtoxKle.  Drect  Titration „ _ 

Sulfur  Dtoxxle.  Mor»er  W^lfcams  ._ .-. 

Toluene.  Hesidual „ . 

Trietfiyl  Citrate,  GC  (Quantitative)  „ „ 

Vrtami-  *  „ 


Dextrose.  Fixjclose.  Lactose.  MeKose  and  Su- 


Vitamin  A,  Carr-Pnce  (Dry  M*)  

Vitamw  D.  HPLC  (Vitamins  D2  and  D3)  ..... 

Whey  Protein  Nitrogen 

Xarlhydrol  Test  For  Urea  

This  s  an  optorwU  test  io  ttia  aafeanaoua 


noltMon  tasL 


|-V«ir^  lof 


Dated:  September  2S.  1994. 
Lob  Hatamiya, 

Administrator 

IFR  Doc.  94-24174  Filed  9-29-94;  8:45  ami 
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2.5 

4 

2.5 

0 

0.25 

0.75 


1 

1 
1 

2 

0.75 

1.75 

3 

3 

4 

0.5 

2.5 

2 

4 

4 

0.5 

3 

0.5 

075 

05 

1 

2 

2 

4 

0.25 

1 

1.5 

8 

2 

05 

3 

1 


3 

05 

3 

2 

0.75 

1 

1.5 

2 

1 

2.5 

1.25 

8.5 

0.75 

15 


Ltst  tee 
86.50 

i36.ao 

85.50 

20520 

8.56 

25.65 


3420 
3420 
3420 

68.40 

25.65 

59.85 

102.60 

102.60 

136  80 

17  10 

86  50 

68  40 

136  80 

136  80 

17.10 

102.60 

17.tO 

25  65 
1710 
3420 
6840 
68.40 

136.80 

856 

3420 

5130 

273  60 
68.40 
1710 

102.60 
3420 


102  60 
17.10 

102.60 
68  40 
25.65 
3420 
51  30 
68  40 
3420 
85  50 
42.75 

290.70 
25.65 
51.30 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Changes  to  the  Hotel  and  Motel  Fire 
Safety  Act  National  Master  List 

AGENCY:  Uiiifad  States  Fire 
Adniini.stration,  FLMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  national  master  list  of  places 
cf  puhlic  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  tinder  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  October  31.  1994. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergencv  Management  Agency,  500  C 
Street,  SVV.,  room  840,  Washington,  DC. 
20472,  (fax)  (202)  645-4536.  To  bo 
added  to  the  National  Master  List,  or  to 
make  any  other  change  to  the  list,  see 
Supplementary  Infonnation  below. 
rOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch,  United  States  Fire 
Administration.  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,(301)447-1272. 


su''^'LtME}rrARY  IWFORM*l:uN;  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990. 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affe<  ting 
commerce  located  in  each  State  that 
ineet  the  requirements  of  the  guidelinefi 
under  the  Ad.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  29, 
1993.  58  FR  62718,  and  published 
changes  approximately  monthly  since 
then. 

Parties  wishing  to  be  added  to  the 
National  Ntaster  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  olficial  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  58  FR  17020  on  March  31. 
1993.  If  the  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list,  that  are  received  from  the  State 
office*. 

Each  update  contains  or  may  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 


upiJaiL's,  n;e  Un-ee  categories  n>'j.i!i  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list: 

"Corrections/changes"  are  corredions 
to  property  names,  addresses  or 
telephone  numbers  previously 
publi.shed  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

*T3eletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  update  to  the  national  master  list 
follows  below. 

Dated:  .Scptembflr  27.  1994. 
Spcnce  W.  Perry. 
Acting  Ciene.ral  Counsel. 


Hotel  and  Motel  Fire  Safety  Act  National  Master  List  9/16/94  Update 


Index 

Property  Name 

PC  box/Rt  No.  and  Street  Ad- 
dress 

City 

State/zip 

Telephone 

additions 

CA: 

CA1324  , 

CAT 326  . 

BEST    WESTERN    HERITAGE 

INN. 
ECONO  LODGE 

4600  CLAYTON  ROAD  _.. 

12225  FIRESTONE  BLVD  

1318  E   HOLT  BLVD 

410  S  CHINA  LAKE  BLVD 

3735  "OWA  AVE    „.. 

CONCORD  

NORV/ALK   

ONTARIO  

RtDGECREST 

RIVERStDE  

SAN  DIEGO 

CA  94521 

CA  90650- 

4323 
CA  91761 

CA  93555 
CA 

CA  92106 
CA  94133 
CA 

CO  80303 
CO  80920 

CO  80903 

CO  80813 

CO  80202 
CO  80203 
CO  80215 

HI  96761 

(510)686-^466 
(310)868-0791 

CA1319  . 
CA1325 

HOLIDAY  INN  EXPRESS— ON- 
TARIO 
ELDORADO  MOTEL    . 

{909)98&-*466 

(615)371-2300 
(909)369-8200 

CA1321  . 

DYNASTY      SUITES.      RIVER- 
SIDE. 
BEST  WESTERN  POSADA  INN 
TUSCAN  INN     

CA1320 

5005  N  HARBOR  DR  _. 

425  NORTHPOINT  ST  

13530  E   FIRESTONE  BLVD  .... 

800  28TH  STREET  

(619;224-3254 

CA1323 

SAN  FRANdSCO  ... 
SANTA  FE  SPRINGS 

BOULDER   

COLORADO 

SPRINGS 
COLORADO 

SPRINGS. 
CRIPPLE  CREEK  

DENVER  

DENVER 

LAKEWOOO 

LAHINA.  MAUI  

(415)561-1100 
(310)921-8571 

(303)443-3322 

CA1322 

CO: 

CO0280 

DYNASTY  SUITES.  SANTE  FE 
SPRINGS 

HOLIDAY  INN  BOULDER  

COMFORT  INN  

CO0284 

8280  HIGHWAY  83  „ 

(719)598-6700 

CO0278 
CO0281 

ECONO    LODGE— CITY    CEN- 
TRE. 

HOLIDAY  INN  EXPRESS  CRIP- 
PLE CREEK. 

COMFORT  INN  DENVER  

THE  CAMBRIDGE  HOTEL  

RODEWAY       INN       DENVER 
WEST. 

MAUI  MARRIOTI  

714  NORTH  NEVADA  

601  EAST  GALENA  _ 

(719)636-3385 
(719)689-2600 

CO0282 
CO02/9 
CO0283 

H.: 

HI0180 

401  17TH  STREET  _.. 

1560  SHERIDAN  BLVD  „ 

7150  WEST  COLFAX  AVE  ...... 

100  NOHEA  KAI  DR  

(303)296-0400 
(303)831-1252 
(303)  238-1251 

(808)667-1200 

HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATIONAL  MASTER  LlST  9/16/94  UPDATE— Continued 


Irdex 


KS: 


ME: 


KS0140 

ME0046 
ME0O42 
ME0047 

ME0048 
ME0043 

ME0044  . 
ME0045. 


Ml: 


NC: 


NJ: 


MI02S4 
MI0295 
MI0297 

M10296 

Mi029» 
Mi0298 

NC0341 

NJ0188 
NJ0189  . 
NJ0187  . 

NJ0190  . 
NJ0191  . 

KJ0183  . 

NJ0193  . 
MaT92. 
NJ0184  . 

NJ0185  . 

NJ0186  . 


NY: 


NY0589 
NY0590 
NY0581   . 
NY0599  . 

NY0682  . 
NY0600  . 
NY0593  . 

NY0594  . 
NY0595  . 

NY0601  . 
NY0696  . 

NY0597  . 


tJY0698  . 


OH: 


R»- 


OH0644 
OH0645 


RI0033 


Property  Name 


AMERISUITES 


FAIRFIELD  INN  BY  MARRIOTT 

MOTEL  111  

BEST  WESTERN  JED 

PROUTY  MOTOR  INN. 

HERITAGE  MOTOR  INN  

HOLIDAY      INN      PORTLAND 

WEST. 

RAMADA  INN „ 

VILL/>GE  BY  THE  SEA  HOTEl! 

AND  CONFERENCE  CTR.. 

HILTON— ANt>J  ARBOR  .... 
COMFORT  INN— GAYLORD  . 
ECONO      LODGE      AT      THE 

BRIDGE— MACKINAW  CITY 
ECONO    LODGE    LAKESIDE— 

MACKINAW  CITY. 

THE  ROYCE  HOTEL 

PLAZA  HOTEL  ._._ 

NORTH  RALEIGH  HILTON  . 


PO  box/Rt  No.  and  Street  Ad- 
dress 


City 


6800  W  t2TH  STREET 


125  EDEN  ST 

470  ALFRED  RO  _. 
52  MAtN  ST 

935  CENTRAL  ST  . 
81  FflVERSIDE  ST 


1230  CONGRESS  ST  ...  _ 
POBOX  1107  RT.l  S 


610  HILTON  BLVD 

137  WEST  ST  

412N.  NCOLET  ... 


ECONO  LODGE  .._ 

ECONO  LODGE  .._ 

BEST  WESTERN 

BORDENTOWN. 

COMFORT  m*  -._ 

CLARIOD*  HOTEL  AND  TOW- 
ERS. 

BEST  WESTERN  THE  MAN- 
SION HOTEL. 

GIF  MOTEL  CORP  _„ 

ECONO  LODGE 

BEST  WESTERN  MURRAY 
HILL  INN. 

BEST  WESTERN  THE  PALM- 
ER INN. 

BEST  WESTERN  WESTFIELD 
INN. 

FRIENDSHIP  INN  . 

COMFORT  INN  _ 

BEAR  ROAD  FRIENDSHIP  INN 
MIRCROTEL— CARRIER     CIR- 
CLE. 

FRIENDSHIP  INN   _.. 

MICROTEL  VICTOR  

COMFORT  INN  LAKE 

GEORGE. 

ECONO  L01>3E  „ 

ECONO  LODGE/MEADOW 

VIEW  MOTEL 

EASTGATE  TOWER  

ECONO  LODGE  OF 

PLATTSBURGH 
ECONO     LODGE     LONG     IS- 
LAND     MACARTHUR      AIR- 
PORT. 
COMFORT    SUITES    AT    VER- 
NON DOWNS. 


519  S.  HURON 

31500  WICKRD  


16400  J.L.  HUDSON  DR  __ 
3415  WAKE  FOREST  RO  _ 


3001  PACIFC  AVE 

301  S  BLACK  HORSE  PIKE 
1068  ROUTE  206 

725  RIVER  ROAD 

2056  LINCOLN  HWY 


295  SOUTH  AVE 

750  TCWXNELLO  AVE 

119  ROUTE  9  S 

535  CENTRAL  AVE  .. 


3499  ROUTE  1  SO  _. 

435  NORTH  AV  W  .__ 

8212  PARK  ROAD  


r.6€  FRONT  STREET 

9C1  SOUTH  BAY  ROAD 

6606  OLD  COLLAMER  CIRCLE 


6037  RT.  96 

749a  MAIN  ST 

l-«7  @  EXIT  21  &  RT.  9W 


FAIRFIELD  INN  KHODLETOWN 
FAIRFIELD  INN  SPRINGFIELD 

NfcWPORT  COMFOHr  ir*< 
AND  CONFERENCE  CEN- 
TER 

SUSSE  CHALET  SMITHFIELD  . 


227  WEST  MAIN  ST  

RD«1.BOX261    _ 

222  EAST  39TH  STREET  .  ..„ 
526  RT.  3  ..„ 

S.R.     454    3055     VETERAN'S 
MEMORIAL  HWY. 

STUHLMAN  ROAD  


6?50  ROOSEVELT  PARKWAY 
1870W.  ISTST   

936  W.  MAIN  RD  

Rt.  116  ..._ „ 


OVERLAND  PARK 


BAR  HARBOR  .. 

BIDDEFORO 

BUCKSPORT  „ . 


Stste/ztp 


MILLiNOCKET 
PORTLAND  __ 


PORTLAND  

WELLS 


MiN  ARBOR 

GAYLORD  

MACKINAW  CITY 

MACKINAW  aTY 

ROk«JLLe 

SOUTHFIELD  .._.. 


RALEIGH 


ATLANTIC  QTY 

BELLMAWR 

BORDENTOWN 

EDGEWIATER ._. 
EDtSON  „ 


FANWOCD 


JERSEY  aTY  

MARMORA  „ 

NEW  PROVIDENCE 


PRINCETON 
WESTFtELD  . 


BATAVIA „ 

BINGHAMTON  . 

CICERO  

E.  SYRACUSE  . 

FARMtNGTON  _ 

FISHERS 

LAKE  GEORGE 


PWALONE 

MASSENA  

NEW  YORK  

PLATTSBURGH 


RONKONKOMA 
VERNON  


MKJOLETOWN 
SPRINGFIELD  . 

MtOOLETOWN 


SMFTriFIELD 


KS  66211 

ME  04609 
lt^C4006 
ME  04416 

ME 

ME  04103 

ME04T02 
ME  04090 


Ml  48108 
M(  48735 

Ml  49701 

Ml  49701 

'Mi4«174 
Ml  48075 

NC  27609 

NJ  08401 
NJ  08031 
NJ  08505 

NJ  07020 
NJ  08817 

NJ  07023 

NJ  07307 
NJ  08223 
NJ  07974 

NJ  08640 

NJ  07090 


NY  T4020 
NY  13906 
NY  13039 
NY  13067 

NY  14425 

NY  14564 
NY  12845 

NY  12953 
NY  13662 

NY  100160911 
NY  12901 

NY  11779 
NY  13476 


OH  45044 
OH  45504 

Rl  02842 


Rl  02917 


Telephone 


(913)451-2553 


(207)284-2440 
(207)464-3113 

(207)423-9777 
(207)774-5601 

(207)774-5611 
(207)646-1000 


(313)761-7800 
(617)732-7541 
(616)436-5026 

(616)436-7111 

(3l3)467-a000 
(810>65©-6500 

(919)672-2323 

(60^344-2925 
(609)931-2800 

(609)298-6000 

(201)943-3131 
(90^287-3600 

(908)664-6200 

(201)420-9040 
(609)300-3366 
(908)665-9200 

(609)462-2600 

(908)654-6600 


(716)345-231 1 
(607)722-5353 
(315)458-3510 
(315)437-3500 

(716)924-2300 
(800)278-8884 
(518)668-4141 

(518)483-0500 
(315)764-0246 

(212)687-8000 
(518)563-0833 

(516)588-6800 

(318)829-3400 

(513)424-5444 
(513)323-9554 

(401)846-7600 
(401)232-2400 
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Hotel  and  Motel  Fire  Safety  Act  National  Master  List  9/16/94  Update— Continued 


Index 


TN: 


TX: 


VA 


RI0036   . 

RI0034   . 

TN0240 
TN0241 
TN0242 

TN0238 
TN0243 
TN0244 
TN0245 
TN0246 
TN0237 
TN0248 


TN0249 
TN0247  . 
TN0250  . 
TN0251  . 
TN0252  . 
TN0253  . 
TN0254  . 
TN0255  . 
TN0256  . 

TN0258  . 
TN0257  . 
TN0259  . 
TN0260  . 
TN0236  . 
TN0261    . 

TN0262  . 
TN0263  . 

TX0528  . 
TX0527  . 
TX0624   . 
TX0529 
TX0530 
TX0545  . 
TX0538 
TX0631    . 
TX0644  . 
TX0543  . 

TX0539  . 

TX0637 

TX0525 

TX0532 

TX0533 

TX0541 

TX0542 

TX0526 

TX0535 

TX0534 

TX0640 
TX0536 

VA0559 

VA0563 
VA0564 
VA0565 
VA0566 
VA0557 
VA0660 


Property  Name 


JOHNSON   AND   WALES   AIR- 
PORT HOTEL. 
SUSSE  CHALET  WARWICK 

HOLIDAY  INN  COVE  LAKE 

COMFORT  INN  

COMFORT   INN   OF   CLARKS- 

VILLE. 

WINNERS  CIRCLE  MOTEL 

ECONO  LODGE  

COMFORT  INN  

COMFORT  INN  

COMFORT  INN  OF  DICKSON 
BEST  WESTERN  COPPER  INN 
COMFORT  INN  OF 

GOODLETTSVILLE 

ECONO  LODGE  RIVERGATE  .. 

FRIENDSHIP  INN   

COMFORT  INN  

COMFORT  SUITES  

SLEEP  INN 

COMFORT  INN  

FRIENDSHIP  INN  

COMFORT  SUITES  

COMFORT  SUITES  


COMFORT  SUITES  

ECONO  LODGE  (NORTH)  

ECONO  LODGE  OPRYLAND  ... 

COMFORT  INN  

B/W  SANDS  MOTOR  HOTEL  ... 
APPLE      VALLEY     COMFORT 
INN. 

COMFORT  INN  

COMFORT  INN  


ECONO  LODGE  AIRPORT  

HOLIDAY  INN  EXPRESS  

FIAMADA  INN  EAST   

QUALITY  INN  SOUTH  

COMFORT  INN  

BEST  WESTERN  OF  DESOTO 

ECONO  LODGE  

COMFORT  INN  

LA  QUINTA  INN  HOUSTON  

HARVEY  SUITES  DFW  


PO  box/Rl  No.  and  Street  Ad- 
dress 


2081  POST  RD  

36  JEFFERSON  BLVD 


FRIENDSHIP  INN   

ECONO  LODGE  

HOLIDAY  INN  AIRPORT  

COMFORT  INN  

COMFORT  INN  

SLEEP  INN  PLANO  

SLEEP  INN  

ALAMO  TRAVELODGE   

COMFORT  INN  

ECONOLODGE        O'CONNOR 
RD 

FRIENDSHIP  INN  

COMFORT  INN  

SHERATON     CRYSTAL     CITY 
HOTEL 

COMFORT  INN  ASHLAND  

COMFORT  INN  

COMFORT  INN  

ECONO  LODGE 

HOLIDAY  INN  EXPRESS  

SHERATON  RESTON  HOTEL 


RT  1  BOX  14  

7717  LEE  HWY  

1112  HWY  76/1-24  EXIT  11 

3430  FT.  CAMPBELL  BLVD 

2650WESTSIDE  DRIVE  

1 100  SOUTH  JEFFERSON 

901  HWY  51  NORTH  

2325  HWY  465  

US  HWY  64  

925  CONFERENCE  DRIVE 


City 


320  LONG  HOLLOW  PIKE  

650  WADE  CIRCLE   

4624-4628  FAIRLANE  DRIVE  .. 

811  N  CAMPBELL  STA  RD  

5460  CENTRAL  AVENUE  PIKE 
829  S  CUMBERLAND  STREET 

625  N  GALLATIN  ROAD 

3812  AMERICAN  WAY  

3660  WEST   ANDREW  JOHN- 
SON HWY. 

2615  ELM  HILL  PIKE  

110  MAPLEWOOD  LANE  

2460  MUSIC  VALLEY  DRIVE  ... 

323  E  EMORY  ROAD  

1-65  A  US-64  

1850  PARKWAY  „ 


I  75  AND  HWY  68  

803  S  MAIN  STREET 


1803  LAKESIDE  DR  

3411  IH-40WEST 

2501  IH-40  E  

2200  S  IH-35  _ 

HWY   54  E    „ 

1135  B  BECKLEY  

810  S  ADAMS  > 

1005  LEANDER  RD  

17111  N.  FRWY  

4550       JOHN       CARPENTER 
FRWY. 

601  W.  HWY.  190  

117  HWY.  59  LOOPS  

2000  S.  10TH  ST  „ 

U.S.  271  &  IH-30  

621  CENTRAL  PKWY.  E  

4801  W.  PLANO  PKWY  

2650  N  CENTRAL  EXPWY 

405  BROADWAY  

4403  IH-10  E  

11591  IH-35  N  


1507  IH-35  N  

1705  HWY.  34  3 


1800  JEFFERSON  DAVIS  HWY 


101  COTTAGE  GREEN  DR 

ROUTES  18  4  460  

4433  S.  MILITARY  HWY  

800  VIRGINIA  AVE  


11810 
DRIVE 


SUNRISE       VALLEY 


WARWICK  

WARWICK  

CARYVILLE  

CHATTANOOGA  

CLARKSVILLE 

CLARKSVILLE  

CLEVELAND  

COOKSVILLE  

COVINGTON  

DICKSON  

DUCKTOWN 

GOODLETTSVILLE  .. 


GOODLETTSVILLE 
GOODLETTSVILLE 

KINGSPORT 

KNOXVILLE  

KNOXVILLE  

LEBANON 

MADISON  

MEMPHIS  

MORRISTOWN  


NASHVILLE  ... 
NASHVILLE  ... 
NASHVILLE  ... 

POWELL  

PULASKI  

SEVIERVILLE 


SWEETWATER 
SWEETWATER 


AMARILLO 

AMARILLO 

AMARILLO 

AUSTIN 

DALHART  

DESOTO  

FREDRICKSBURG 
GEORGETOWN  .... 

HOUSTON  

IRVING  


KILLEEN  

LIVINGSTON  

MCALLEN  

MT.  PLEASANT 

PLANO  

PLANO 

RICHARDSON  .. 
SAN  ANTONIO  . 
SAN  ANTONIO  . 
SAN  ANTONIO  . 

SAN  MARCOS  . 
TERRELL 


ARLINGTON 


ASHLAND  

BLUEFIELD  

CHESAPEAKE 
COLLINSVILLE 

DUMFRIES  

RESTON  


State/zip 


Telephone 


Rl  02886 

Rl  02888 

TN  37714 
TN  37421 
TN  37043 

TN  37042 
TN  37312 
TN  38501 
TN  38019 
TN  37056 
TN  37326 
TN  37072 


TN  37072 
TN  37072 
TN  37663 
TN  37922 
TN  37912 
TN  37008 
TN  37115 
TN 
TN  37814 

TN  37214 
TN  37207 
TN  37214 
TN  37849 
TN  38478 
TN  37862 

TN  37874 
TN  37874 

TX  79104 
TX  79109 
TX  79104 
TX  78704 
TX  79022 
TX  75115 
TX  78624 
TX  78628 
TX  770905005 
TX  75063 

TX  76541 
TX  77351 
TX  78501 
TX  75455 
TX  75074 
TX  75093 
TX  75080 
TX  78205 
TX  78219 
TX  78233 

TX  78666 
TX 

VA  222020000 

VA  230050000 

VA  246050000 

VA  233210000 

VA  240780000 

VA 

VA  220910000 


(401)739-3000 

(401)941-6600 

(615)562-8476 
(615)894-5454 
(61 5)35a-2020 

(615)431-4906 
(615)472-3281 
(615)528-1040 
(901)475-0380 
(615)446-2423 
(615)496-5541 
(615)859-5400 


(615) 
(615) 
(615) 
(615) 
(615) 
(615) 
(615) 
(901) 
(615) 


859-4988 
859-1416 
234-7447 
675-7585 
688-7300 
444-1001 
865-2323 

585-4000 


(615)883-0114 
(615)262-9193 
(615)88^-0090 
(615)938-5500 
(615)  363-4501 
(615)428-1069 

(615)  337-3353 
(615)337-6646 


(806) 
(806) 
(806) 
(512) 
(806) 
(214) 
(210) 
(512) 
(713) 
(214) 

(817) 
(409) 
(210) 
(903) 
(214) 
(214) 
(214) 
(210) 
(210) 
(210) 


335-1561 
356-6800 
379-6555 
444-0561 
249-8585 
224-8575 
997-3437 
863-7504 
444-7500 
929-4499 

526-2232 
327-2451 
686-1741 
577-7553 
424-5568 
867-1 1 1 1 
470-9440 
222-1000 
333-9430 
654-91 1 1 


(512)396-6060 
(214)563-1511 

(703)  486-1 1 1 1 


(804) 
(703) 
(804) 
(703) 
(703) 
(703) 


752-7777 
326-3688 
488-7900 
647-3941 
221-1141 
620-9000 
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Indtox 


VA0558  . 
VAC556  . 

Wh 

Wlia206 
WI0217  .. 

WI0219  .. 

W10212  .. 

WI02n  .. 

WI0209  .. 

Wia22Q.. 

W1Q210  .. 

WI0213  .. 

WIG214  .. 

W102ta  .. 

WI0205  .. 

WIQ207  .. 

WI0215  .. 

WI0216  . 

WI0221  . 

WI0208. 
WV; 

WV0163 

WV0164 

WV0160 

WV0>61 

WV0162 

WV0159 
COfWEC- 
TIONS/ 
CHANGES 
CO 


HOTEL  AND  MOTEL  FiRC  SAFETY  ACT  NAT»0NAI  MASTER  UST  9/16/94  UPOATE-Contmued 


Property  Narrte 


SHERATON      PREMIERE      AT 

TYSONS  CORNER 
BEST  WESTERN 

WYTHEVILLE  INN. 


PO  box/Rt  No  and  Strwet  Ad- 
dress 


CO0194 


HI 


H*0159 


KS 


KS0112 


ME 


Ml 


ME0035. 

MI0236  .. 
M«)229  .. 
MI0063  .. 

MK)064 

W0290  . 
MJ0252    . 

MI0219  .. 

MI0066  .. 

Mi00e9  . 
M/0287  .. 

MK»73  .. 

M)0002 
MI0230 

MK)178  . 
Mt0094 

Mt0143  .. 
M»272  .. 

MI0T79  .. 


SUPER  8  MOTEL 
MILWAUKEE 

BROOOFTELD. 

LILY  LAKE  RESORT 

AMERICAN  HOTEL  OF 

PEWA  FALLS 

WOOD  RrVER  iNN 

LUXURY  SUITES 

MARSHFIELD  INN 

MAYVILLE  INN  _. 


MARRIOTT 


CHCP. 


8661  LEESBURG  PIKE 


365  NYE  ROAO 


3002  MILWAUKEE  RO 

375  SOUTH  MOORLAND  RD 

7912-328  TH  AVE  

T1  WEST  SOUTH  STREET  ... 


QUALITY  INN  AIRPORT 
COMFORT  INN 
RACINE  SUPER  8 
SUPER  8  MOTEL  . 
SUPER  8  MOTEL  . 

COMFORT  INN  

COMFORT  INN 

RIB  MOUNTAIN  INN 
SUPER  8  MOTEL  .„ 


KRISTA-LTTE  MOTEL 

MOTEL  81— ECONO  LODGE 

PIKESIDE  MOTEL   

SCOTTISH  INNS 

WHEATLAND  MOTEL 

WESTON  MOTOR  INN  


QUALITY  INW— WEST 


HILTON   WAIKOLCA    VILLAGE 
RESORT. 


HARVEY  HOTEL 


HOWARD  JOHNSON  LODGE  .. 

COMFORT  INN— ALMA 
HOLIDAY  INN— ALPENA  . 
HAMPTON  INN— ANN  ARBOR 

NORTH. 
HAMPTON  INN— ANN  ARBOR 

SOUTH. 

MOTEL  6— ANN  ARBOR  

HAMPTON  ►fJN—AueURN 

HILLS. 

SUITES— AUBURN 


INN— AUBURN 


HILTON 
HILLS. 
HOLIDAY 
HILLS. 

SUPER  8  MOTEL— BARAGA  ... 
KNIGHTS    INN    SOUTH— BAT- 
TLE CREEK. 
COMFORT  INN— BENTON 

HARBOR. 
DAYS  INN— BENTON  HARBOR 
HOLIDAY  tNN— BENTON  HAR- 
BOR 
MOTEL  6— BENTON  HARBOR 
DAYS  INN— CADILLAC  . 
BUDGITEL  INN— CANTON 
COMFORT  INN— CEDARVILLE 
SUPER  8  MOTEL— 

COLDWATER 


703  HWY  10  „ 

2815  RAMAOA  WAv' 1'"! 

116  W   IVES 

701  MOUMTAIN  Dfl  

5311  SO.  HOWELL  AVE   . 
8729  HWY  51  N  ..  „ 

7141  KJNZLE  AVENUE  _.„.. 

3402  WILGUS  RD  

247  N  DIVISION  ST Z. 

923  GREENBAY  RD 

2111  E  MORELANO 

2900  fVB  MOUNTAIN  WAY 

3410  8TH  STREET  SOUTH 


RT.  1  BX249A 

RT  2   BX208N  

2138  WINCHESTER  AVE 
tOM  WINCHESTER  AVE 
1193  WINCHESTER  AVE 
RT2  BOX  184  


T2100  W.  44TH  AVE 

69-425  WAIKOLOA  DR 

549  S  ROCK  RO 

356  MAIN  ST 

31 1 0  W.  MONROE 

1000  US  23  N   

2300  GREEN  RD  _ _ 


25  VICTORS  WAY  _J 

3764  S.  STATE  ST 

1461  N.  OPOYKE  RO  _, 

2300  FEATHERSTONE  ..._ 

1500  OPDYKE  RD  


790  MCHGAN  AVE  

2596  CAPITAL  AVE.  SW 


1598  MALL  DR 


RT   139  2699  MK:hh3AN  

2860  S.  MICHIGAN  HWY.  139 

2063  PfPESTONE  

6001  MILLS  

41211  FORDRD  

PO  BOX  189  210  W.  SF^-134 
600  ORLEANS  BLVD 


City 


VIENNA 


WYTHEVILLE 


BELOTT 

BROOKFIELD 

BURLINGTON  

CmPPCWA  FALLS  .. 

GRANSBU«G 

GREEN  BAY 

MARSHFIELD 

MAYVILLE  

MILWAUKEE  

MlNOCCXUi,  _. 

RAQNE  

SHEBOYGAN  

STEVENS  POmT 

STURGEON  BAY  

WAUKESHA  

WAUSAU 

WISCONS4N  RAPIDS 


MARTINSBURG 
MARTINSBURG 
MARTINSBURG 
MARTINSBURG 
MARTINSBUPG 
WESTON  


WHEAT  RIOGE 
KAMLIELA 

WICHtTA „.... 

WATERV1LLE  _. 

ALMA 

ALPENA  

ANN  ARBOR  


ANN  ARBOR  

ANN  ARBOR 

AUBURN  HtLLS  -.. 

AUBURN  HILLS  -.. 

AUBURN  HILLS  ._. 

BARAGA  

BATTLE  CREEK  ._. 

BENTON  HARBOR 

BENTON  HARBOR 
BENTON  HARBOR 


BENTON  HARBOR 

CADILLAC  

CANTON , 

CEDARVILLE  

I  COLDWATER 


State/zip 


CO  80033 
HI  967439791 

KS  67207 

ME  04901 

MJ  48801 
Ml  49707 
Ml  48105 

Ml  48105 

Ml  48108 
Ml  48326 

Ml  48326 

Ml  48326 

Ml  49908 

MI  490154160 

Ml  49022 

Ml  43022 
Ml  49022 

MI  49022 
Ml  49601 
Mt 48187 

Ml  49719 
Ml  49036 


Telephone 


VA  221820000 
VA 


WT 53511 
Wl  53005 

Wl  53106 
Wl  54729 

Wf 54840 
Wl  54304 
Wl  54449 
Wl  53050 
Wl  53207 
VW  54548 
Wl  53406 
Wl  53081 
WI544«1 
Wl  54235 
Wl  53186 
Wl  54401 
m  54494 

WV  25401 

WV  25401 
WV  25401 
WV  26401 
WV  25401 
V\A/ 26462 


(703)448-1234 
(703)228-7300 


«608)  365-8680 
(414)786-1100 

(414)  537-2848 
(715)723-6711 

(715)  463-2541 
(414)  494-8790 
(715)  387-6381 
(414)  367-1234 
(414)  481-2400 
(715)  358-2588 
(414)  884-0486 
(414)  458-8080 
(7>5)  341-8888 
(414)  743-7846 
(414)  547-7790 
(715)443-3384 
(715)  42»-3596 

(304)263-0906 
(304)  274-2181 
(304)263-6189 
(304)  267-2935 
(304)  267-2994 
(304)  269-1975 


(303)467-2400 
(808)886-1234 

(316)686-7131 

(207)873-3335 

(517)463-4400 
(517)356-2151 
(313)896-4444 

(313)665-6000 

(313)665-9900 
(313):»X)-0044 

(313)334-2233 

(313)373-4550 

(906)353-6680 
(616)964-2600 

(616)925-1880 

(616)925-7021 
(616)925-3234 


(616)925-5100 
(616)776-4414 
(313)981-1808 
(906)484-2266 
I  (517)278-8833 


50128 


Federal  Register  /  Vol.  59.  No.  189  /  Friday.  September  30.  1994  /  Notices 


Fpd>'ral  Rpgister  /  Vol.  59,  No.  189  /  Friday,  September  30,  1994  /  Notices 


50129 


50128 


Federal  Register  /  Vol.  59.  No.   189  /  Friday.  September  30.  1994  /  Notice 


F>d>ra!   Register  /  Vol.  59,  No.  189  /  Friday,  September  30,  1994  /  Notices 


50129 


HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  NATKDNAL  MASTER  LIST  9/16/94  UPDATE— Continued 


Index 


MI0271  .. 
MI0127  .. 
MI0204  .. 

MI0270  ,. 
MI0006  .. 

MI0156  .. 

MI0155  .. 

MI0114  .. 
MI0198  .. 
MI0225  .. 
MI0181  . 

MI0194  .. 
MI0109  .. 

MI0243  .. 

MI0141  .. 
MI0123  .. 
MI0276  .. 
MI0O47  .. 
MI0274  .. 

MI0247  .. 
MI0291  .. 
MI0166  .. 

MI0277  .. 
MI0115  .. 
MI0n9  . 
MI0100  .. 
MI0292  .. 
MI0189  . 
MI0268  . 
MI0232  . 

MI0279  . 
MI0210 
MI0190  . 
MI0174  . 

MI0205 

MI0103  . 
MI0200  . 
MI0233 
MI0234 
MI028d  . 
M 10224  . 

MI0231  . 

MI0242  . 

MI0082 

MI0062 

MI0269 

MI0202 
MI0036 
MI0027 
MI0223 
MI0267 
MI0251 
MI0266 

MI0041 


Property  Name 


COMFORT  INN— OAVISCfN 
HAMPTON  INN— DEARBORN 
HOLIDAY  INN— f  AIRLANE  .... 


PO  box/Rt  No  and  Street  Ad- 
dress 


COMFORT  INN— DUNDEE 

HOLIDAY  INN— TAWAS  BAY 
RESORT 

COMFORT  INN— FARMING- 
TON  HILLS. 

KNIGHTS  INK^-FARMINGTON 
HILLS 

COMFORT  INN— FLINT 

DAYS  INN— FLINT  

ECONO  LODGE— FLINT  

HAMPTON  INN— FLINT  

DAYS  INN— GRAND  HAVEN 
BUDGITEL  INN— GRAND  RAP- 
IDS. 
COMFORT  INN— GRAND  RAP- 
IDS. 
DAYS  INN— GRAND  RAPIDS 
QUALITY  INN  TERRACE  CLUB 
QUALITY  INN-HAZEL  PARK  .. 

HOLIDAY  INN— HOLLAND  

COMFORT  INN— IRON  MOUN- 
TAIN. 
BUDGETEL  INN-OACKSON  .  . 

MOTEL  &-gACKSON 

BUDGLTEL  INN— KALA- 

MAZOO. 
QUALITY  INN— KALAMAZOO 
DAYS  INN— LANSING  SOUTH 

HAMPTON  INN— LANSING  

KNIGHTS  INN— LANSING  

MOTEL  6— LANSING  

SUPER  8  MOTEL— LANSING 

COMFORT  INN— LIVONIA  

HOLIDAY  INN— LIVONIA 

WEST. 

QUALITY  INN— LIVONIA  

RAMADA  INN— LIVONIA  

SUPER  8  MOTEL— LIVONIA  .... 
SUPER      8      MOTEL— MACKI- 
NAW CITY. 
HAMPTON         INN— MADISON 
HEIGHTS. 

DAYS  INN— MANISTEE    

RAMADA  INN— MANISTIQUE  .. 

HOLIDAY  INN— MIDLAND 

RAMADA  INN— MIDLAND  

KNIGHTS  INN— MONROE 

COMFORT    INN— MT     PLEAS- 
ANT. 
HOLIDAY     INN— MT      PLEAS- 
ANT 
COMFORT  INN— MUNISING 
COMFORT  INN— MUSKEGON 
HOLIDAY       INN— MUSKEGON 

HARBOR 
COMFORT     INN— NEW     BUF- 
FALO. 
COMFORT  INN— NEWBERRY 
HAMPTON  INN— NORTHVILLE 

HILTON— NOVI  

COMFORT  INN-OKEMOS  

COMFORT  INN— PETOSKEY  . 
ECONO  LODGE— PETOSKEY 
COMFORT  INN— PORT 

HURON. 
BUDGETEL  INN— ROMULUS  .. 


10082  LAPEER  RD  

20061  MICHIGAN  AVE  

5801    SOUTHFIELD    SERVICE 
DR. 

621  TECUMSEH  RD  

300  E.  BAY  ST  


30715  TWELVE  MILE  RD  ... 
37527  GRAND  RIVER  AVE 


2361  AUSTINS  PKWY  

2207  W.  BRISTOL  RO  

932  S.  CENTER  RD  

1150   ROBERT    T.    LONGWAY 
BLVD 

1500  S.  BEACON  BLVD  

2873  KRAFT  AVE   SE   


City 


4155  28TH  ST 


310  PEARL  ST.  NW 

4495  28TH  ST  SE  

1  WEST  9  MILE  RD  

650  E   24TH  ST  

PO    BOX    807    1555    N.    STE- 
PHENSON AVE 

2036  SERVICE  DR  

830  ROYAL  DR  

2203  S   11TH  ST  


5300  S  WESTNEDGE 

6501  S   PENNSYLVANIA  

525  NORTH  CANAL  RD  

11200  RAMADA  DR  

7326  W   SAGINAW  HWY  

910  AMERICAN  RD  

29235  BUDKINGHAM  DR  

17123  LAUREL  PARK  DR.  N 


16999  S.  LAURAL  PART 
30375  PLYMOUTH  RD  ... 
28612  SCHOOLCRAFT  .. 
601  N.  HURON  


32420  STEPHENSON  HWY 


1462  US  31  S 

PO  BOX  485  LAKESHORE  DR 

1500  W  WACKERLY  ST  

1815  S.  SAGINAW  RD   

1250  N.  DIXIE  HIGHWAY  

2424  S.  MISSION  


5665  E.  PICKARD 


M-  28  EAST  

1675  E.  SHERMAN 
939  THIRD  ST 


11539  0'BRIANCT 


JCT.  M-123  A  M-28  

20600  HAGGERTY  RD  

21111  HAGGERTY  RD  

2209  UNIVERSITY  PARK  DR 

1314  U.S.  31   

1868  U.S.  131  S 

1700YEAGER  


DAVISON 

DEARBORN  

DETROIT  

DUNDEE 

EAST  TAWAS  

FARMINGTON  HILLS 

FARMINGTON  HILLS 


State/zip 


FLINT 
FLINT 
FLINT 
FLINT 


GRAND  HAVEN  .. 
GRAND  RAPIDS  .. 

GRAND  RAPIDS 

GRAND  RAPIDS  . 
GRAND  RAPIDS  . 

HAZEL  PARK  

HOLLAND  

IRON  MOUNTAIN 


JACKSON  

JACKSON  

KALAMAZOO 

KALAMAZOO 

LANSING  

LANSING  

LANSING  

LANSING  

LANSING  

LIVONIA 

LIVONIA 


LIVONIA 

LIVONIA 

LIVONIA 

MACKINAW  CITY 


MADISON  HEIGHTS 

MANISTEE   

MANISTIQUE  „. 

MIDLAND 

MIDLAND 

MONROE 

MT.  PLEASANT 


MT.  PLEASANT 


MUNISING  ... 

MUSKEGON 

MUSKEGON 


NEW  BUFFALO 


9000  WICKHAM  RD 


NEWBERRY  .... 
NORTHVILLE  .. 

NOVI  

OKEMOS  

PETOSKEY  

PETOSKEY  

PORT  HURON 


ROMULUS 


Ml  48423 
Ml  48124 
Ml  48228 

Ml  48131 
Ml  48730 

Ml  48334 

Ml  48335 

Ml  48507 
Ml  48507 
Ml  48503 
Ml  48503 

Ml  49417 
Ml  49512 

Ml  49512 

Ml  49504 
Ml  49512 
Ml  48030 
Ml  49423 
Ml  49801 

Ml  49201 
Ml  49204 
Ml  49009 

Ml  49008 
Ml  48911 
Ml  4891 79755 
Ml  48911 
Ml  48917 
Ml  4891 1 
Ml  48154 
Ml  48152 

Ml  48154 
Ml  48150 
Ml  48150 
Ml  49701 

Ml  48071 

Ml  49660 
Ml  49854 
Ml  48640 
Ml  48640 
Ml  481615223 
Ml  48858 

Ml  48858 

Ml  49862 
Ml  49444 
Ml  49440 

Ml  49117 

Ml  49868 
Ml  48167 
Ml  48375 
Ml  48864 
Ml  49770 
Ml  49770 
Ml  48060 

Ml  48174 


Telephone 


(313)658-2700 
(313)436-9600 
(313)33&-3340 

(313)529-5505 
(517)362-8601 

(313)471-9220 

(313)477-3200 

(313)232-4222 
(313)239-4681 
(313)744-0200 
(313)238-7744 

(616)842-1999 
(616)956-3300 

(616)957-2080 

(616)235-7611 
(616)956-8080 
(810)399-5800 
(616)394-0111 
(906)774-5505 

(617)789-6000 
(517)789-7186 
(616)3?2-7999 

(616)382-1000 

(517)393-1650 

(517)627-8381 

(517)394-7200 

(517)321-1444 

(517)393-8008 

(313)458-7111 

(313)464-1300 

(313)464-0050 
(313)261-6800 
(313)425-5150 
(616)436-5252 

(313)585-8881 

(616)723-8385 
(906)341-6911 
(517)631-4220 
(517)631-0570 
(313)243-0597 
(51 7)772-4000 

(517)772-2905 

(906)387-5292 
(616)739-9092 
(616)722-0100 

(616)469-4440 

(906)293-3218 
(313)462-1119 
(313)349-4000 
(517)349-8700 
(616)347-3220 
(616)348-3324 
(810)982-5500 

(313)722-6000 
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Index 


NJ: 


MI0118 

MI0087 

MI0090 
MI0168 
MI0106 
MI0289 
MI0153 

MI0282 

MI0132  . 

MI0124  . 

MI0099  . 

MI0073  . 

MI0121  . 

MI0065  . 

Mi0157  . 
MI0126  . 
MI0264  . 
MI0201  . 
MI0226  . 
MI0120  . 
MI0237  . 
MI0280  . 
MI0265  . 

NJ0144   , 

NJ0108  .. 

NJ0132  .. 

NJ0056  .. 
NJ0174  . 


NY: 


TX: 


NY0072 
NY0108 
NY0361 
NY0114 
NY0102 
NY0161   . 

NY0156  . 
NY0106  . 
NY0155  . 
NY0562  . 

NY0103  . 

NY0104  . 
NY0312  . 

TX0381    . 

TX0422  . 
TX0080  . 
TX0394  . 
TX0253  . 
TX0369  . 

TX0340  . 

TX0338  . 

rX0286  . 


Property  Name 


HILTON  SUITES  DETROIT 
METRO. 

BUDGETEL  INN— ROSEVILLE 

KNIGHTS  INN— ROSEVILLE  .... 

HAMPTON  INN— SAGINAW 

KNIGHTS  INN— SAGINAW 

MOTEL  6— SAGINAW 

COMFORT  INN— SAULT  STE 
MARIE. 

ECONO  LODGE— SOUTH- 

FIELD. 

HILTON— SOUTHFIELD  GAR- 
DEN INN. 

BUDGETEL  INN— 

SOUTHGATE. 

ECONO  LODGE— ST.  IGNACE 

HOLIDAY  INN  -  TAYLOR 

SUPER  8  MOTEL  -  TAYLOR  .  . 

HAMPTON  INN  -  TRAVERSE 
CITY. 

HILTON  -  NORTHVILLE  

HOLIDAY  INN  -  TROY  

COMFORT  INN  -  UTICA  ...  . 

BUDGETEL  INN  -  WARREN  .... 

DAYS  INN  -  WARREN  , 

HAMPTON  INN  -  WARREN   . 

HOLIDAY  INN  -  WARREN  

QUALITY  INN  -  WARREN  

COMFORT  INN  -  WATERFORD 

B/W  FAIRFIELD  EXECUTIVE 
INN. 

ECONO  LODGE  OF  MAN- 
CHESTER. 

BEST  WESTERN  MORRlS- 
TOWN  INN. 

QUALITY  INN  SOMERSET   

COMFORT  INN  ATLANTIC 
CITY  WEST. 

ECONO  LODGE  SOUTH 

COMFORT  SUITES  

QUALITY  INN  

RADISSON  HOTEL  CORNING  . 

COMFORT  INN  CORTLAND  . . 

GLENS  FALLS/LAKE  GEORGE 
ECONO  LODGE. 

ECONO  LODGE 

COMFORT  INN  THE  POINTE  . 

ECONO LODGE  

DARIEN  LAKES  ECONO 
LODGE 

COMFORT  INN  FAIR- 

GROUNDS. 

COMFORT  INN  UNIVERSITY 

MICROTEL  LANCASTER  


ARLINGTON     COMFORT     INN 

AT  SIX  FLAGS. 

DALLS  CLARION  

DOUBLETREE  HOTEL  

COMFORT  INN  

ECONOLODGE  GALVESTON  .. 
HARVEY         HOTEL         NEAR 

GREENWAY  PLAZA. 
HARVEY    SUITES    HOUSTON 

MEDICAL  CENTER 
THE     HARVEY     HOTEL    DFW 

AIRPORT. 
RADISSON  ODESSA  HOTEL  4 

CONFERENCE  CENTER. 


PO  box/Rt  No.  and  Street  Ad- 
dress 


8600  WICKHAM  RD 


20675  13  MILE  RD  

31842  LITTLE  MACK  

2222  TITTABAWASSEE  RD 
2225  TITTABAWASSEE  RD 

6361  DIXIE  HWY  

4404  1-75  BUSINESS  SPUR 


23300  TELEGRAPH  RD 
26000  AMERICAN  DR  ... 


12888  REECH  RD  . 

927  N.  STATE  ST  ... 
20777  EUREKA  RD 
15101  HURON  ST  .. 
100  US  31  N  


5500  CROOKS  RD   

2737  ROCHESTER  CT  .. 

11401  HALL  RD  

30900  VAN  DYKE  

30000  VAN  DYKE  AVE  .. 
7447  CONVENTION  RD 

11500  ELEVEN  MILE 

32035  VANDYKE  

7076  HIGHLAND  RD  


218-234  RT46  E 

2016RT37  W  

270  SOUTH  ST  ... 


1850  EASTON  AVE  

7095  BLACK  HORSE  PIKE 


4344  MIlESTRIP  RD  

901  DICKRD   

4217GENESSEST  

125  DENISON  PKWY.  E 

2V-^  LOCUST  AVE  

29  AVIATION  RD  


CASCADE  RD  

ONE  PROSPECT  POINTE  ..  . 
7708  NIAGARA  FALLS  BLVD 
8493  ALLEGENY  ROAD  


7010  INTERSTATE  ISLAND  RD 


454  JAMES  ST  .... 
50  FREEMAN  RD 


1601  E.  DIVISION  ST 


1241  W.  MOCKINGBIRD  LN 
8250  N.  CENTRAL  EXPWY 

900  YARBROUGH  DR  

2825  61STST  

2712  SW  FRWY  


6800  S.  MAIN 


4545    W.    JOHN   CARPENTER 

FRWY. 
5200  E.  UNIVERSITY  


City 


ROMULUS 


ROSEVILLE  

ROSEVILLE  

SAGINAW 

SAGINAW  

SAGINAW  

SAULT  STE  MARIE 


SOUTHFIELD 
SOUTHFIELD 


SOUTH3.ATE 


ST   IGNACE  Ml  49781 


TAYLOR 

TAYLOR  

TRAVERSE  CITY 


TROY  

TROY  

UT-CA  

WARREN  

WARREN  

WARREN  

WARREN  

WARREN  

WATERFORD 


FAIRFIELD  

LAKEHURST  ... 

MORRISTOWN 


SOMERSET 

W  ATLANTIC  CITY  .. 


BLASDELL 

BUFFALO  

BUFFALO  

CORNING  

CORTLAND  

GLENS  FALLS 


LAKE  PLACID  .... 
NIAGARA  FALLS 
NIAGARA  FALLS 
PEMBROKE  


SYRACUSE 


SYRACUSE  

WILLIAMSVILLE 

ARLINGTON  


DALLAS  

DALLAS  

EL  PASO  

GALVESTON 
HOUSTON  . ... 


HOUSTON 
IRVING  


State 'z;p 


Ml  48174 

Ml  48066 
Ml  48066 
Ml  48604 
Ml  48604 
Ml  48722 
Ml  49783 

Ml  48034 

Ml  48034 

Ml  48^95 


Ml  48180 
Ml  48180 
Ml  49684 

Ml  48098 
Ml  48084 
Ml  48317 
Ml  48093 
Ml  48093 
Ml  48092 
Ml  48089 
Ml  48093 
Ml  48327 

NJ  07004 

NJ  08733 

NJ  07960 

NJ  08873 
NJ  08232 


NY  14219 
NY  14225 
NY  14225 
NY  148302786 
NY  13045 
NY  12801 

NY  12946 
NY  14303 
NY  14304 
NY  14036 

NY  13209 

NY13203 
NY 14221 

TX  7601 1 

TX  75247 
TX  75206 
TX  79915 
TX  77551 
TX  77098 

TX  77030 

TX  75063 


ODESSA  TX  797628113 


Telephone 


(313)728-9200 

(313)296-69-0 
(313)294-6140 
(517)792-7666 
(517)791-1411 
(617)777-258? 
(906)536-1118 

(313)358-1800 

(313)367-1100 

(313)374-3000 

(906)643-7733 
(313)283-2200 
(3131283-8830 
(616)946-8900 

(313)879-2100 
(313)689-7500 
(313)739-7111 
(313)574-0550 
(313)573-7600 
(313)977-7270 
(313)754-9400 
(313)264-0100 
(313)666-8556 

(201)576-7700 

(908)657-7100 

(201)540-1700 

(908)469-6050 

(609)645-1818 


(716)826-7630 
(716)633-6000 
(716)633-6600 
(607)962-5000 
(607)753-7721 
(518)793-3491 

(516)623-2812 
(716)284-6836 
(716)283-0621 
(716)599-3040 

(315)453-0046 

(315)425-0Ci5 
(716)633-6200 

(817)261-2300 

(214)630-7000 
(214)691-8700 
(915)694-9111 
(409)744-7133 
(713)523-8448 

(71 3)528- //44 

(214)929-^600 

(915)368-5885 


i_> /      \l^\         Cfk       hJ.n         tan      /      Cl-irt 
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VA: 


TXW73 
TX0474 
TXQ280 

TX0477 
TX0107 

TKOOOB 

VA0330 
VA0064 
VA0247 


Wi: 

wiooee .. 

VWV: 

WV0001 
WV0l5i2 

OetETIOMS 

AL: 

AL0e29. 


H»: 


NY: 


HK»51 

HW151    . 
HI0026  . 

NY0671 
NY0570 


TN; 


TX: 


TN0150 

TN0015 
TN0058 

TX0401 


Piop«fty  Narne 


COMFORT  IMN  

COMFORT  INN  OF  PARIS 

CLARION  HOTEL  RICHARD- 
SON 

ECONO  LODGE  EAST  

LA  QUINTA  INN  SAN  ANTO- 
NIO CONVENTION  CENTER 

RODEWAY  INN  FIESTA  PARK 

SHERATON  NATIONAL  HOTEL 

COMFORT  SUITES  

NORFOLK  MARRIOTT  WA- 
TERSIDE HOTEL. 

COUNTRY  INN  BY  CARLSON 


KNIGHTS  INN 
LEISURE  INN 


PERDIDO  BEACH  HILTON  RE- 
SORT 

HAWAIIAN     REGENT     HOTEL 
KALAKAUA. 

SHERATON  MAm  HOTEL  

THE  WESTIN  KAUAI  

COMFORT  INN  AIRPORT  

ECONO  LODGE   ROCHESTER 
SOUTH. 

COREY    HOTELS    INC.    HOLI- 
DAY INN. 

WINNERS  CIRCLE  MOTEL  

ECONO  LODGE  .._ _. 

HOLIDAY  INN  LA  PLAZA  MALL 


PO  tx>*/fn  No   anf  "  troe"  »^ 


P  O  BOX  28  1 307  AVE.  A  

3505  NE  LOOP  286  

1981  N.  CENTRAL  EXP«W>  .„ 

218  SOOTH  W.W  WHITE  RO  .. 
1001  E  COMMERCE  ST  


19793  IH- 10  WEST  .... 


900  S  ORME  STREET 

1550CROSSWAYSBLVD  . 
235  E  MAIN  STREET 


737  AVON  RD 


1568  EDWIN  MILLER  BLVO 
WT.  1-81  4  WV9  EXIT  16  E 


27200  PERDIDO  BEACH  BLVD 


2552  KALAKAUA  AVE  

2605  KAANAPAU  PKWY  ... 
3610  RrCE  ST  _ 

395BUELLF»D 

940  JEFFERSON  STREET 


PO  BOX   14  RT.  t  OLD  HWY. 

25  W.  EXIT  134 
34»  FORT  CAMPBELL  BLVD  . 
853  UNIVERSITY  ST 

2000  S   10THST  


Crty 


OZOI^ 

PARIS  — 

RCH^DSON - 

SAN  ANTONIO 

SAN  ANTONIO 

SAN  ANTONIO 


ARLINGTON  ._ 
CHESAPEAKE 
NORFOLK  


SPARTA 


MARTTNSBURG 
MARTINSBURG 


ORANGE  BEACH 


HONOLULU.  OAHU  .. 


LAHAJNA.  MAUI 
UHUE.  KAUAI  ... 


ROCHESTER 
ROCHESTER 


CARYVTLLE  .. 

LARKSVILLE 
MARTIN  „ 


SMe/zip 


TX7B943 
TX  75460 
TX  75080 

TX  78219 
TX  782063303 

TX  78257 

VA  222040000 
VA  233200000 
VA  236100000 


WI  54656 

WV  25401 
WV  25401 


MCALLEN 


AL  36561 


HI  96815 

HI  967611991 
HI  96766 

NY  14624 
NY  14623 


TN  37714 

TN  37042 
TN  38237 

TX  78601 
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Telep^tofV' 


(915)392-3791 
(903)784-7481 
(214)64  >-«000 

(210)333-3346 
(210)222-9181 

(210)696-3991 

(703)621-1900 
(804)420-1600 
(804)627-4200 


(608)269-3110 

(304)267-221 1 
(304)263-881 1 


(205)981-9811 


(808)922-661 1 

(808)661-0031 
(808)246-6050 

(716)436-4400 
(716)427-2700 


(615)562-8476 

(615)431-4906 
(901)587-4241 

(210)686-1741 


Friday 

September  30.   199-i 


Part  Vff 

Federal  Emergency 
Management  Agenc 
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f-tDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

State  Contacts  for  the  Motel  and  Motel 
Fire  Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FKMA. 
action:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  the  State  contacts  for  the 
Hotel  and  Motel  Fire  Safety  Act  national 
master  list.  The  offices  or  officials  listed 
are  responsible  for  compiling  the 
respective  State  li.stings  of  properties 
which  comply  with  the  Hotel  and  Motel 
Fire  Safety  Act.  and  should  be  contacted 
directly  for  any  changes  to  the  national 
master  list. 

EFFECTIVE  DATE:  September  30.  1994. 
ADDRESSES:  Comments  on  the  State 
(.0Mta(  t  list  or  the  national  master  list  or 
any  changes  to  the  master  list  art; 
invited  and  may  be  addressed  to  the 
Rules  Docket  Clerk.  Federal  Emergency 


.\i.,ri.if;.iiciH  Agpncy,  500  C  Slntfl  bVV., 
room  a40.  Vta&Lington.  DC  20472,  (fax) 
(202)  646-4536. 

FOfl  FURTHER  INFORMATION  COf^TACT  John 
Ottoson.  Fire  Management  Programs 
Branch.  United  States  Fire 
Administration.  Federal  Emergency 
Management  Agency.  National 
Emergency  Training  Center.  16825 
South  Seton  Avenue.  Emmit.sbuig,  MD 
21727.(301)447-1141. 

SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fira  Safety 
Act  of  1990.  15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
worked  wit^.  aach  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Aci.  FEMA  published  the 
national  ma.ster  li.st  in  the  Federal 
Register  on  Tuesday.  November  24. 
1992.  57  FR  55314.  and  makes  periodic 
changes  to  the  list. 


Lacn  btate  and  Territon,'  or  other 
participating  jurisdiction  is  responsible 
for  compiling  its  respective  listings  of 
properties  which  comply  with  the  Hotel 
and  Motel  Fire  Safety  Act.  If  you  own 
or  represent  a  property  in  compliance 
with  the  Act.  and  want  to  include  the 
property  in  the  national  master  list  or  to 
make  an  addition,  deletion,  or  other 
change  to  a  listing  on  the  national 
master  list,  please  contact  the 
appropriate  office  in  the  State  or 
jurisdiction  where  the  property  is 
located. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Documents. 
Washington.  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

The  State  contacts  for  the  national 
master  list  follow  below. 

Dated  September  27,  1994. 
Spence  W.  Perry, 

Acting  General  Counsel. 


STATE  CONTACTS  FOR  HOTEL  AND  MOTEL  FiRE  SAFETY  ACT  MASTER  UST  9/16/94 


State/Contact 

Office 

Address 

Phone 

FAX 

AL — John  Robtson 

Fire  Marshal's  Offica 

State  Fire  Marshals 

Office. 
Office  of  the  State 

Fire  Marshal 
Arti^isas  State  F>ofcc» 

State  Fire  Marshal 

Colorado  Division  ol 

Fire  Safety 
Bureau  of  State  Fine 

Marshal. 
DC  Fire  Prevention 

Division 
State  Fire  Marshal 
Division  of  State  Fire 

Marshal 

State  Fire  Marshal 

Fire  Department 
State  Fire  Council 

State  Fire  Marshal 

Illinois  State  Fire  Mar- 
shal 

Office  of  the  State 
Fire  Marshal. 

Iowa  State  Fire  Mar- 
shal 

Stale  Fire  Marshal 
Department. 

Division  of  Fire  Pre- 
vention. 

Dep<.  of  PiiWic  Safety 
arxl  Corrections 

State  Fire  Marshal's 
Office. 

135  S  Unwn  Street.  Room  140.  Mont- 
gomefy.  AL  36130-3401. 

5700    E    Tudor    Road.    Arx:hofa9e.    AK 
99507-1225 

1540  W  Van  Buren  Street.  Room  235. 
Phoamx.  AZ  85007 

Fve  Marshal's  Section.   3   Natural   Re- 
sources Dnve,  Little  Rock.  AR  72215 

7171    Bowing   Dnve,   Suite   500.   Sac- 
■mento.  CA  95823. 

PO  Box  158,  Palisade.  CO  81526-0156  . 

DMisnn  at  Fire  and  Buiklwig  Safety,  294 
Cotony  S»eet.  Menden,  CT  06450. 

613  G  Street  NW.  Room  810,  Washwig- 
ton,  DC  20001 

RD2,  Box  166A  Dover  DE  19901    ..  .. 

205/269-3575 

907/269-5604 

602/255-4964 

501/221-8258 

916/262-2006 

303/464-0728 

203/238-6625 

202/673-3344 

302/739-6665 
904/922-3172x3629 

404/656-0698 

671/477-3473 

80a'83 1-7748 

208>334-4288 
217/783-5620 

317/232-???? 

515/281-5821 

913/296-3401 

502/564-3626 

504/925-3647 

207/287-3473 

205/240-3194 

AK^Jack  McGary 

907/338-4375 

AZ— Michael  RetcNing 

602/255-4961 

AR— Ray  Camahan 

CA— Penny  Wiliiama _ 

CO — Dean  Smrth  

501/224-5006 
916/262-1942 
303/464-0729 

CT— Shery*  Sitfvatorv    

203/238-6148 

DC— Insp.  Fenton  

DE — Diane  Towf«  

202/628-5306 
302/739-3696 

FL — Detobte  Crowdef  

Department  of  Insurance,  101  E  Gaines 
Street,     Rm     660,     TaNahassee     FL 
23299-0300 

2  Martin  Luther  King  Jr.  Drive.  Suite  620 
West.  Atlanta,  GA  3033*. 

Pedro's    Plaza,    287    W    O'Bntn    Oive. 
Agana,  Guam  969 10 

3375  Koapaka  Street.  Surte  H425.  Hono- 
lulu, HI  96819-1869 

500  S  10th  Street,  Boise.  ID  83720 

1035    Stevenson    Dnve.    SpringfieW.    IL 
62703-^259 

402  W  Washington  Street  Room  E241, 
Indianapolis,  IN  46204 

Des  Moir>es  lA  50319    _ 

904/922-2553 

GA — Sonya  Scarxlret  

404/656-7628 

GUAHA— Frank  CniZ  

671/477-4385 

HI— August  Rang* 

808/831-7750 

ID— LofTaine  Allen 

IL— Peter  Vina  

208/334-2298 
217/782-1062 

IN— Pauhne  Strashberry  

317/232-0146 

lA— Sue  MaHory  

515/242-6299 

KS— Cbasity  UN  

700  SW  Jackson  Street  Suite  600.  To- 

peka,  KS  66603-3714. 
1047  US  127  South.  Frankfort.  KY  40601 

5150    FkXKJa   Blvd.   Baton   FV>ige,    LA 

70806 
317  State  Street,  Station  f52,  Augusta, 

ME  04333-0052 

913/296-0151 

KY— Usa  Mahooey  

I_A— Theresa  Stevens 

502/564-6799 
504/925-424 1 

ME— Karen  Peterson 

207/287-5163 

State  Contacts  for  Hotel  and  Motel  Fire  Safety  Act  Master  Ust  9/16/94— Contini»ed 


State/Contact 


MD-Kalhy  Rose  _.._ 

MA— Jennifer  Meith  .. 

Ml— Cindy  Rice  

Mfsl- Theresa  Bngleb 
MS — Judy  Lowry 


MO — Theresa  Morris 

MT— Gail  Pocha  

NE— Lofi  Uoyd 

NV— Vicki  Stevens  .... 
NH— John  Gregiore  .. 


f^J— Sue  Miller  

NM— SoiorTx>n  Gonzales 


NY— Bryant  Stevens  .. 

NC— Ellen  Sullivan 

ND — Deb  Larson  

OH — Jennifer  Bair 

OK— Caroline  Stewart 
OR— Bentta  Cooper  .... 
PA— Rose  Thompson  . 


PR— Eliberto  Colon 

Rl— Bill  Howe 

SC — Pam  Dewease  .... 
SD— Rex  Vandentierg 
TN— Fred  Sims  


TX — Dennis  Frasier  ... 
UT — Deanne  Mousley 

VT— Robert  Howe 

VA— Glenn  Dean 


WA— Rubye  Mitchell  . 
WV— Debbie  Hudson 


Office 


State  Fire  Marshafs 
Office 

State  Fire  Marstial's 
Office. 

Michigan  Fire  Marsfial 
Division. 

State  Fire  Marshal  Di- 
vision. 

Mississippi  Emer- 
gerKy  Mgmf  Agerv 
cy. 

Division  Of  Fire  Safety 

Fire  Prevention  and 
Investigation. 

State  Fire  Marsfial's 
Office 

State  Fire  Marshals 
Office. 

State  Of  New  Hamp- 
shire Dept.  of  Safe- 
ty. 

Bureau  of  Fire  Safety 

New  Mexico  State 
Fire  Marshal's  Of 
fice. 

Office  of  Fire  Preven- 
tion and  Control. 

Fire  and  Rescue 
Service  Division. 

Consumer  Protection 
Division. 

Division  of  State  Fire 
Marshal. 

State  Fire  Ntershal's 
Office. 

Office  of  State  Fire 
Marshal 

Pervisytvania  Emer- 
gency Mgmt  Agerv- 
cy. 

Puerto  Rico  Fire  De- 
part.Tient. 

State  Fire  Marsfial's 
Office. 

Division  of  State  Fire 
Marshal. 

South  Dakota  Depart- 
ment of  Health. 

Division  of  Fire  Pro- 
tection. 

Texas  Commission  on 
Fire  Protectioa 

Office  of  the  Fire  Mar- 
shal. 

Fire  Prevention  Direc- 
tors  Office. 

Dept  of  Housing  & 
Community  De- 
velop.. 

Department  of  Com- 
munity Devek>p- 
ment 

Office  of  the  State 
Fire  Marshal. 


Address 


106  Old  Court  Road.  Suite  300.  Pifces- 

v«e,  1^0  21208 
1010   Commonwrealth  Avenue,   Boston. 

MA  02215 
7150  Hanis  Drive,  Lansing,  Ml  48913 

450  N  Syndicate.  Suite  285,  St    Paul, 

MN  55104. 
PO  Box  4501,  Jackson,  MS  39296-4501 


301  W  High  Street,  #860.  Jefferson  City, 

MO  65101. 
303  N  Roberts,  Helena.  MT  59620 

246  S  14th  Street,  Lincoln.  NE  68506- 

1804. 
Capitol  Complex,  Carson  City.  NV  897i0 

Division  of  Fire  Sen/ice.  91  Ai-port  Road, 
Concord,  NH  03301. 

CN  809,  Trenton,  HJ  08625 

PO  Box  Drawer  1269.  Santa  Fe,  NM 
87504-1269. 

162    Washington   Avenue,    Albany,    fJY 

12231. 
111  Sealxjard  Avenue,  PO  Box  26387, 

Raleigh,  NC  27603. 
PO  Box  937,  Bismark,  ND  58502-0937  . 

8895  E  Mam  Street,  Reynoldstiorg,  OH 
43068. 

4030  N  Lincoln  Blvd.  Sute  100.  Okla- 
homa City,  OK  73105. 

4760  Portland  Road  NE.  Salem,  OR 
97305-1760. 

PO  Box  3321.  Hamsburg,  PA  17105  


POBox  13325 


Phone 


272  W.  Exchange  Street,  Providence.  Rl 
02903. 

1201  Main  Street  Suite  8l0.  Colunr*ta 
SC  29201. 

Office  of  Health  Protection,  445  E.  Cap- 
itol Ave.,  Piene,  SD  57501-3185. 

500  James  Robertson  Parkway,  Volur>- 
teer  Plaza.  3rd  Floor,  NashviUe,  TN 
37243. 

3006-B     Longhom     Blvd,     Austin,     TX 

78768. 
4501  South  2700  West,  Sat  Lake  Crty, 

UT  84119. 
Department  of  Labor  and  Industry.  Mont- 

pelier,  VT  05620-3401. 

501  N  2nd  Street,  Richmond.  VA  23219- 
1321. 

Fire  Protection  Services,  4317  6th  Ave- 
nue SE,  PO  Box  48360,  OK-mpia,  WA 
98504-8350. 

Inspection  Division,  2100  Washington  St. 
E,  PO  Box  51040,  Charleston,  V^ 
25305-0140. 


410/764-4324 
617/566-4500 
517/322-5469 
612/643-3093 
601/960-9013 

314/751-2930 
406/444-2050 
402/471-2027 
702/687-4290 
603271-3294 


609/533-6115 
505/827-3550 


518/474-6746 
919/733-5435 
701/221-6147 
614/752-8200 
405/424-4371 
503/378-3473 
717/783-5061 

809/725-3444 
401/277-2335 
803/737-0660 
605/773-3364 
615/741-2981 

512/873-1875 
801/965-4909 
802.'82&-2288 
804/371-7153 

206/493-2663 

304/558-2191 


FAX 


410/764-^1576 
617/566-2600 
517/322-2908 
612'64  3-3095 
601/352-8314 

314/751-1744 
406/444-4722 
402/471-3118 
702/687-6122 
603*27 1-3903 


609/633-6134 
505/827-3778 


518/474-3240 
919(733-9076 
701/221-6145 
614752-7213 
405/424-0926 
503/373-1825 
717,772-6917 

401(773-1222 
803/737-0675 
605/773-5904 
615741-1583 

512<'873-1740 
801/964-4597 
802/828-2288 
804'371-7092 

206/493-2648 

304/558-2537 
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State/Contact 

Office 

Address 

Ptwne 

FAX 

Wl— Lynn  Lecount  

WY^^ruc0  Jasoerson 

Bureau  o<  BmWiogs 
and  Structures 

Oept  of  Fire  Prev.  and 
Electrical  Safety 

Safety  and  Building  Division.  20  E  Wash- 
ingion  Avenue.  Room  103,  Madison, 
Wl  53707 

Herschler  Building,  1  st  Floor  West,  Ctiey- 
enne.  WY  82002. 

608/267-2496 
307/777-7288 

608/267-2496 
307/777-7119 
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Department  of 
Housing  and  Urban 
Development 

Office  of  the  Assistant  Secretary  for 

Housing-Federal  Housing  Commissioner 

24  CFR  Parts  200  and  203 

Nationwide  Pre-Forec!osure  Safe 
Procedure:  Interim  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  200  and  203 

[Docket  No  R-»4-1749:  FR-2682-t-011 

RIN  2502-AE72 

Nationwide  Pre-Foreclosure  Sale 
Procedure 

AGENCV:  OfHce  of  the  Assistant 
Secretary  for  Housing  Federal  Housing 
Commissioner.  Hl>I). 
action:  Interim  rule. 

SUMMARY:  This  interim  rule  sets  forth 
tht!  requirements  and  procedures  that 
govern  the  Department's  Pre- 
Foreclosure  Sale  (I'FS)  Procedure 
beginning  in  Fetieral  fiscal  year  1995 
(October  1,  1994  through  September  30. 
1995)  The  requirements  and  procedures 
contained  in  this  interim  rule  are  based 
on  the  Pre-Foreclosure  Sale 
Demonstration  Program  established  by  a 
notice  published  in  the  Federal 
Register.  This  interim  rule  takes  into 
consideration  the  public  comments 
received  on  that  notice.  It  also 
incorporates  changes  in  the  PFS 
requirements  and  procedures  based  on 
the  experience  of  the  Department  under 
the  Domonstration. 

DATES:  Effective  Date:  October  31.  1994 
Comments  due  date:  November  14. 
1994. 

ADDRESSES:  Interested  persons  are 
mviled  to  submit  comments  regarding 
this  interim  rule  to  the  Rules  Docket 
Clerk.  Office  of  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urt)an  Development.  451  Seventh  Street, 
S.W..  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  530 
p.m  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
[oseph  Bates.  Director,  Single  Family 
Servicing  Division.  Office  of  Insured 
Single  Family  Housing.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W..  Washington,  D.C. 
20410.  Telephone  (202)  708-3680.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
1112.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The 
information  collection  rt!<iuirements 
contained  in  this  interim  rule  have  been 
submitted  to  the  Office  of  Management 


and  Budget  for  review  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501-3520).  No 
person  may  be  subjected  to  a  penalty  for 
failure  to  comply  with  these  information 
collection  requirements  until  they  have 
been  approved  and  assigned  an  OMB 
control  number.  The  OMB  control 
number,  when  assigned,  will  be 
announced  in  the  Federal  Register 
Information  on  the  estimated  public 
reporting  burden  is  provided  later  in 
this  Interim  Rule  under  Other  Matters. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Department  of  Housing  and  Urban 
Development.  Rules  Docket  Clerk.  451 
Seventh  Street,  S  VV..  Room  10276. 
Washington.  DC.  20410;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attvuiiion:  Desk  Officer  for 
HUD.  Washington.  DC.  20503. 

Background 

Sometimes,  a  mortgagor  must 
confront  the  twin  realities  of  not  being 
able  to  meet  his  or  her  mortgage 
obligation  and  static  or  declining 
property  values.  Such  a  situation  makes 
it  virtually  impossible  for  a  financially 
distressed  mortgagor  to  sell  the  home 
and,  using  the  proceeds,  to  fully 
discharge  the  mortgage  debt. 
Foreclosure  of  the  mortgage  is  often  the 
method  of  resolving  these  difficulties. 

Over  the  past  few  years,  much  interest 
has  been  expressed  by  mortgagors  and 
real  estate  agents  in  a  transaction  known 
as  the  "pre-foreclosure  sale."  In  a 
successful  pre-foreclosure  sale,  neither 
foreclosure  nor  conveyance  of  the 
property  to  the  Department  occur.  A 
third  party  buys  the  home  from  a 
defaulting  mortgagor  at  its  approximate 
fair  market  value  (with  certain 
adjustments,  as  approved  by  the 
Secretary),  which  is  less  than  the 
owner's  outstanding  indebtedness  at  the 
time  of  sale. 

Section  1064  of  the  McKinney 
Homeless  Assistance  Amendments  Act 
of  1988  (Pub.  L.  100-€28)  amended 
section  204(a)  of  the  National  Housing 
Act  (12  U.S.C.  1710(a))  to  authorize 
HUD  to  pay  a  claim  to  a  lender  equal  to 
the  difference  between  the  fair  market 
sale  price  and  the  outstanding 
indebtedness  (with  certain  adjustments). 
A  successfully  completed  pre- 
foreclosure  sale  benefits  the  mortgagor, 
who  avoids  the  stigma  of  foreclosure  on 
his  or  her  credit  record,  and  also 
benefits  HUD.  which  can  expect  to  save 
by  not  paying  foreclosure-related  costs. 
HUD  also  saves  on  maintenance  costs 
and  marketing  expenses  for  properties 


which  would  otherwise  be  conveyed  to 
the  Department  following  foreclosure. 
Finally,  mortgagees  also  benefit  through 
incorporating  this  loss-mitigation 
technique  into  their  overall  loan 
servicing,  by  frequently  being  able  to 
file  their  claim  for  insurance  benefits 
sooner,  following  a  successful  pre- 
foreclosure  sale,  than  they  would 
following  a  post-foreclosure  conveyance 
claim. 

On  May  29,  1991.  the  Department 
published  in  the  Federal  Register,  at  56 
FR  24324,  a  notice  which  announced  a 
limited  demonstration  program  to  gauge 
the  demand  for.  and  the  efficacy  of.  pre- 
foreclosure  sales  as  a  means  of  assisting 
qualified  mortgagors  in  avoiding 
foreclosure  of  their  FHA-insured 
mortgages  and  of  saving  the  Department 
money. 

The  Department  has  decided  to 
implement  the  pre-foreclosure  sale 
procedure  nationwide  by  incorporating 
it  into  the  overall  approach  of  servicing 
FHA-insured  loans  by  FHA-approved 
lender/ser\'icers.  The  Demonstration 
now  concluding  has  been  successful  in 
that  the  demand  for  this  alternative  to 
foreclosure  was  found  to  be  very 
substantial;  the  efficacy  of  the  pre- 
foreclosure  sale  transaction  was  found 
to  be  cost-beneficial  to  HUD;  and 
feedback  obtained  from  participating 
local  HUD  offices,  program 
coordinators,  mortgagees,  homeowners 
and  the  general  public,  was  quite 
favorable.  By  expanding  the  options 
available  to  financially  distressed 
mortgagors  and  not  adversely  affecting 
any  mortgagor  rights  or  interests  under 
existing  FHA-insured  loan  servicing 
regulations,  the  Department  has  not 
only  acted  responsibly  toward  the 
homeowners  with  FHA-insured 
morigages,  but  also  has  operated  with  an 
eye  to  the  cost-effectiveness  of  its  own 
policies  and  procedures.  This  interim 
rule  will  make  pre-foreclosure  sales  an 
even  more  efficient  servicing  tool  by 
streamlining  procedures  and,  in  some 
respects,  reducing  the  Department's  cost 
of  following  this  course  of  action. 

Among  the  regulatory  changes  being 
implemented  is  a  new  §  203.370,  which 
provides  for  the  payment  of  FHA 
insurance  benefits  to  mortgagees  upon 
the  filing  of  claims  following  successful 
pre-foreclosure  sales.  (It  also  contains 
notification  and  eligibility  provisions, 
noted  below.)  Other  sections  governing 
claim  submission,  calculation  and 
payment— 24  CFR  200.155.  203.360. 
203.365.  203.401.  203.402.  203.403.  and 
203.410 — are  being  amended  to 
recognize  the  possibility  of  a  pre- 
foreclosure  sale  as  an  outcome  of  the 
servicing  of  a  defaulted  mortgage. 


Public  Comments 

The  public  was  given  60  days  to 
comment  on  the  requirements  and 
procedures  set  forth  in  the  May  29,  1991 
notice  that  established  the  Pre- 
Foreclosure  Sale  Demonstration 
discussed  above.  Comments  were 
received  from  22  commenters:  12 
mortgagees/servicers,  three  counseling 
agencies,  two  real  estate  service 
companies,  one  national  association  of 
real  estate  sales  professionals,  one 
quasi-governmental  organization,  one 
financial  services  company,  one  local 
HUT)  office,  and  one  individual.  Below 
is  a  listing  of  the  comments  received 
and  the  Department  s  responses  to  those 
comments. 

1.  With  the  exception  of  one 
mortgagee,  ail  other  comments  had  at 
least  some  positive  aspects  and  were 
supportive  of  the  fact  that  HUD  was 
engaging  in  an  effort  to  mitigate  losses 
through  pre-foreclosure  sales.  Typically, 
commenters  believed  that  PFS  was 
"overdue."  "a  much  needed  program," 
"an  attractive  alternative  to  loan 
foreclosure,"  and  that  the  "program 
nationwide  should  help  reduce 
foreclosures  and  encourage  sales  where 
the  market  is  not  strong."  (two  mortgage 
servicers,  one  real  estate  service 
company,  one  national  association  of 
real  estate  sales  professionals] 

Response:  It  is  because  of  the  overall 
response  of  this  nature  that  the 
Department  has  decided  to  implement 
the  pre-foreclosure  sale  procedure 
nationwide. 

2.  Seven  commenters  stressed  the 
need  for  trained,  proficient 
professionals  to  be  involved  in  PFS;  e.g., 
contractors,  program  administrators, 
local  HUD  staff,  or  HUD  Headquarters 
staff  overseeing  the  Demonstration,  [one 
national  association  of  real  estate  sales 
professionals,  two  real  estate  service 
companies,  four  mortgagees] 

Response:  It  has  come  to  HUD's 
attention  that  a  number  of  mortgagees 
have  added,  or  otherwise  identified, 
loss-mitigation  teams  to  their  respective 
servicing  staffs,  in  an  effort  to  improve 
the  responsiveness  to  mortgagor  defaults 
and  to  apply  alternatives  to  foreclosure 
where  feasible  and  cost-beneficial.  HUD 
applauds  and  encourages  these  efforts; 
they  comport  with  the  Department's 
own  evolving  philosophy  regarding 
foreclosure  avoidance  and  with 
expanding  concepts  of  "prudent 
mortgage  servicing"  and  "protecting 
HUD's  interests."  The  Department 
expects  that  the  benefits  of  such  an 
approach  will  be  marked  and  far- 
reaching,  extending  not  only  to  HUD, 
but  also  to  homeowners  and  mortgagees. 
In  particular,  the  move  to  increase  the 


mortgagees'  role  in  HUD's  pre- 
foreclosure  sale  procedure  is  being 
taken  to  utilize  the  mortgagees'  growing 
ability  to  manage  or  mitigate  loss  in  a 
responsible  fashion.  HUD  will  provide 
sufficient  information  and/or  training  to 
its  own  staff  involved  in  pre-foreclosure 
sales  to  enable  them  to  make  prudent 
decisions  and  to  disseminate  accurate 
details  about  the  PFS  procedure. 

3.  One  element  of  the  Demonstration 
that  was  criticized  was  the  eligibihty 
criterion  requiring  mortgagors  to  be  at 
least  three  months  in  arrears  before  they 
could  be  considered  for  the  program.  It 
was  felt  that  this  was  counterproductive 
to  the  goal  of  loss  mitigation,  and  that 
in  many  cases,  a  case-by-case 
determination  of  need  and 
qualifications  could  be  performed  at 
virtually  any  time  before  allowing 
mortgagors  to  become  program 
participants.  Several  commf  nters  urged 
that  a  comprehensive  determination  be 
made,  using  financial  statements,  etc. 
(six  mortgagees] 

Response:  The  experience  of  the  PFS 
Demonstration  has  provided  the  basis 
for  the  decision  to  retain  the  eligibility 
criterion  pertaining  to  the  defaulted 
status  of  a  PFS  candidate's  mortgage 
loan.  There  must  still  be  a 
determination  made  in  every  case  that 
the  mortgagor  is  in  default,  and  that,  at 
a  minimum,  three  monthly  installments 
are  in  arrears.  As  a  practical  matter, 
however,  this  means  that  a  candidate  for 
PFS  could  satisfy  this  criterion  as  early 
as  the  62nd  day  of  default,  i.e.,  because 
the  third  payment  can  be  due  and 
unpaid  at  that  time.  Retaining  this 
criterion  as  the  new  nationwide  PFS 
procedure  as  implemented  does  keep 
the  administration  of  pre-foreclosure 
sales  from  possibly  impinging  on 
servicing  requirements  related  to  HUD's 
mortgage  assignment  program. 
Notification  of  the  mortgagor  of  his  right 
to  apply  for  assignment  assistance  from 
HUD  (which  mortgagees  are  required  to 
perform  at  or  after  the  third  payment  is 
due  and  unpaid),  will  occur  at  a  time 
when  homeowners  can  choose  between 
a  course  of  action  directed  toward 
homeownership  retention  OR  one 
whose  objective  is  to  dispose  of  the 
property  and  relieve  the  mortgagor  of 
his  mortgage  obligation.  It  is  the 
Department's  intent  that  defauhing 
mortgagors  make  such  an  informed 
decision.  Permitting  participation  in  the 
PFS  procedure  at  an  earlier  juncture 
will  be  evaluated  in  the  future,  however, 
and  could  be  implemented  if  found  not 
to  be  detrimental. 

4.  Another  element  of  the 
Demonstration  that  received  criticism 
was  the  allowance  of  a  ten  day  period 
for  review  of  the  proposed  pre- 


foreclosure  sale,  [three  mortgagees,  one 
real  estate  service  company,  one 
individual) 

Response:  The  ten  day  period  for 
review  of  the  proposed  pre-fore«  losure 
sale,  as  described  in  the  Notice,  was 
reduced  to  five  (5)  working  days  during 
the  Demonstration,  and  will  remain  a 
maximum  of  5  working  days  when  the 
function  is  transferred  to  the  mortgagee. 
The  period  might  be  further  reduced 
(e.g.,  to  three  working  days)  after 
evaluating  the  experience  of  the 
nationwide  PFS  procedure. 

5.  Another  criticized  provision  was 
the  series  of  cash  incentives  payable  to 
mortgagors  who  consummate  a  pre- , 
foreclosure  sale  after  participating  in  the 
program,  although  several  commenlers 
did  support  this  concept.  Four 
commenters  opposed  seller  incentives 
(two  mortgagees,  one  individual,  one 
quasi-governmental  organization);  three 
supported  them  [one  mortgagee,  one 
real  estate  services  company,  one 
national  association  of  real  estate  sales 
professionals];  one  supported  case-bv- 
case  determinations  of  amounts  [a 
mortgagee];  and  one  suggested  that  rash 
"incentives  "  be  appliedtoward  property 
improvements  only  [a  real  estate 
services  company].  One  commenler  |a 
mortgagee]  also  criticized  the  expanded 
deed-in-lieu  incentive  as  being  over- 
generous  and  inappropriate.  Another  [a 
mortgagee]  suggested  that  mortgagors 
were  prepared  to  pay  money  towards 
accomplishing  a  deed-in-lieu.  A  third  |a 
mortgagee]  suggested  that  the  mortgagor 
assign  any  and  all  refunds  of  insurance, 
etc.  to  HUD  as  a  provision  of  enrollnipnt 
in  the  PFS  program. 

Response:  Cash  incentives  for 
mortgagors  are  being  reduced  for  the 
nationwide  implementation  of  the  PFS 
procediue.  The  amount  payable  to  a 
mortgagor  who  has  successfully 
marketed  and  sold  his  home  will  be 
$750.  with  an  additional  $250  if  the 
time  needed  to  go  to  closing  is  90  davs 
or  less  from  the  date  the  mortgagor  was 
advised  that  he  could  participate  in  the 
PFS  procedure.  HUD  is  retaining  the 
policy  of  paying  incentives  to 
mortgagors  in  return  for  a  successful 
pre-foreclosure  sale  as  a  means  of 
providing  moving  assistance  or  the 
promise  of  reimbursement  for  cosmetic 
repairs  and  maintenance  undertaken  by 
homeowners  who  may  still  be 
experiencing  financial  problems.  In 
addition,  the  Department  wishes  to 
encourage  the  maximum  number  of 
interested  and  qualified  mortgagors  to 
take  advantage  of  the  PFS  option, 
because  of  the  savings  this  generates  for 
HUD. 

The  payment  of  $500  consideration 
for  a  deed-in-lieu  of  foreclosure  to  a 
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good- faith  participant  in  the  PFS 
procedure  whose  participation  does  not 
conclude  with  a  pro- foreclosure  sale  is 
being  retained.  Since  the 
commencement  of  the  Demonstration  in 
1991,  HUD  has  raised  the  Umit  for  cash 
consideration  payable  for  any  deed-in- 
lieu  from  $200  to  $500.  This  was  done 
to  motivate  mortgagors,  and  to 
encourage  mortgagees  to  process  deeds- 
in-lieu  in  as  many  appropriate  cases  as 
possible,  because  of  the  saving  HUD 
experiences  in  most  instances.  For 
mortgagors  who  have  made  efforts  to 
market  their  homes,  payment  of  the 
maximum  amount  otherwise  authorized 
will  underscore  HUD's  interest  in  seeing 
as  many  appropriate  deeds-inlieu 
processed  as  possible  instead  of 
normally  costlier  foreclosures. 

The  assignment  to  the  mortgagee  of  all 
refunds  due  the  mortgagor  (for  example 
from  hazard  insurance  refunds)  is  being 
incorporated  into  the  application  form 
for  participation  in  the  PFS  procedure. 
The  provision  v«all  apply  to  mortgagors 
in  the  event  their  participation 
concludes  with  either  a  pre- foreclosure 
sale  or  a  deed-in-Ueu.  The  mortgagee 
will  deduct  any  such  refunds  received 
from  the  mortgagor  from  their  claim  for 
FHA  insurance  benefits  submitted  to 
HUD 

6.  There  was  considerable  support  for 
payment  of  one  sort  or  another  to  the 
mortgagee/sorvicer  for  the 
inconvenience  of  administering  the  case 
to  facilitate  participation  by  the 
mortgagor  in  the  PFS  program.  The 
method  of  payment  varied  from 
calculating  the  claim  using  note  rate 
interest,  as  though  there  were  a  formal 
forl>earance  in  effect,  to  following  the 
FNMA  $500-to-$1000  payment  in  each 
case  resulting  in  a  closed  PFS.  (three 
mortgagees,  one  real  estate  services 
company,  one  quasi-governmental 
organization] 

Response:  With  the  commencement  of 
the  nationwide  PFS  procedure,  HUD 
will  pay  an  administrative  fee  to  the 
mortgagees  of  $1000.  via  the  Single 
Family  Claims  process,  for  each  pre- 
foreclosure  sale  that  goes  to  settlement 
("closes").  This  should  provide  the 
mortgagees  ample  motivation  to  utilize 
this  servicing  tool  whenever  it  is 
appropriate  to  do  so.  It  will  also  defray 
mortgagee  expenses  related  to  the  duties 
that  must  be  performed  with  regard  to 
all  participants  in  the  PFS  procedure, 
not  just  the  successful  ones.  Payment  of 
this  administrative  fee.  and  the  amount 
paid,  are  subfect  to  change  in  the  future, 
in  the  sola  discretion  of  the  Department. 

7.  One  commenter  suggestea  that 
HUD  consider  making  it  possible  for 
original  bomeo%imers  to  tieneGt  from  the 
program  by  allowing  them  to  have  their 


mortgages  modified  to  reflect  the 
current,  lower  value  of  the  property, 
which  would  result  in  a  more  bearable 
financial  obligation  for  them,  (one 
individual)  Two  others  suggested  that 
we  engineer  the  program  to  permit 
assumptions  of  the  existing  loans,  after 
HUD  has  "bought  down"  the  value  of 
the  obligation  (involving  partial  payoff 
of  the  mortgagee),  (one  national 
association  of  real  estate  sales 
professionals,  one  mortgagee] 

Response:  "Retention  of  ownership" 
and  assumption  provisions  are  not  being 
considered  as  part  of  the  Department's 
pre-foreclosure  sale  procedure.  The  PFS 
procedure  is  designed  to  result  in  an 
outright  sale  at  the  property's  current 
value,  and  in  cancellation  of  the  original 
mortgage  instrument,  if  HUD  were  to 
implement  the  "buy  down" 
recommendation,  it  would  in  effect  be 
insuring  the  purchase  values  of  the 
properties  and  not  the  mortgages. 
Properties  depreciate  in  value  for 
various  reasons  and  it  is  not  practicable 
for  HUD  to  compensate  homeowners  for 
losses  in  that  way.  The  Department  is 
exploring  various  other  servicing 
activities  designed  to  assist  homeowners 
to  avoid  foreclosure,  retain  their 
properties,  and  also  to  mitigate  HUD's 
losses. 

8.  Another  idea  that  received 
considerable  support  was  the 
performance  of  a  title  search  early  on  in 
the  participant's  exposure  to  the 
program,  to  eliminate  many  candidates 
from  the  program  who  would  not  be 
approved  for  either  a  PFS  or  a  deed-in- 
lieu.  (three  mortgagees) 

Response:  The  desirabibty  of  an  early 
title  search  is  stressed  in  the  latest 
instructions  being  issued  to  mortgagees 
regarding  the  PFS  procedure.  This  is 
especially  true  in  cases  where 
suspicions  are  aroused  that  significant 
secondary  liens  or  encumbrances  exist. 

9.  Several  commenters  supported  the 
idea  of  relying  on  Brokers'  Price 
Opinions  (BPOs)  either  singly,  severally, 
or  in  combination  with  appraisals 
conducted  under  program  auspices, 
(one  quasi-^vemmental  organization, 
two  mortgagees,  one  real  estate  services 
company) 

Response:  HUD  is  not  closing  the  door 
regarding  the  use  of  BPOs,  alone  or  in 
conjunction  with  more  formed  property 
appraisals,  in  the  future.  However,  at 
this  time,  appraisals  are  the  only 
method  of  establishing  property 
valuation  under  the  PFS  procedure.  The 
costs  axe  higher  for  appraisals,  but  the 
reliability  may  also  be  greater.  The 
Department  also  values  the  fad  that  the 
appraisers  will  be  credentialed  as  well 
as  "neutral"  parties,  otherwise 
uninvolved  with  the  sale  unlike  the 


BPOs,  which  are  fi^uently  provided  by 
real  estate  brokers  that  have  a 
relationship  with  one  or  more  parties  to 
the  sale.  This  reliability  and  neutrality 
is  especially  important  during  the  initial 
period  when  mortgagees  are  becoming 
acclimated  to  their  central  role  in 
facilitating  pre-foreclosure  sales.  The 
Department  may  add  BPOs  to  the  PFS 
procedure  after  evaluating  the 
performance  of  appraisers,  comparing 
their  cost  to  BPOs.  and  taking  other 
factors  into  account. 

10.  Several  commenters  criticized  the 
"70%  appraisal  of  the  indebtedness" 
criterion  and  the  "90%  net  proceeds  of 
the  appraised  value"  criterion  as 
unworkable  in  many  areas,  requiring 
delays  for  HUD  office  intervention  to 
decide  whether  to  vTaive.  Most  wanted 
the  formula  to  change,  downward,  or  at 
least  have  the  discretion  to  waive  them 
placed  firmly  in  the  hands  of  the 
coordinator,  (three  mortgagees) 

Response:  When  preparing  the 
legislation  which  authorized  HUD  to 
engage  in  pre-foreclosure  sales. 
Congress  issued  a  strong  warning  that 
HUD  should  avoid  a  "fire  sale" 
atmosphere  in  administering  the  PFS 
program.  The  Department's  experience 
during  the  Demonstration  supports 
retaining  the  70%  criterion,  which  is  the 
ratio  of  as-is  appraised  value  to 
outstanding  loan  indebtedness.  In  rare 
instances,  it  will  be  possible  for  the 
local  HUD  Office  to  grant  an  inquiring 
mortgagee  a  variance  from  the  '70% 
criterion,  based  on  a  consideration  of 
the  facts  of  that  case. 

The  expectation  of  netting  90%  of 
appraised  value  was  an  internal  rule  of 
thumb.  That  figure  has  been  reduced  to 
87%  as  more  workable  and  realistic, 
given  the  typical  transactional  costs  of 
pre-foreclosure  sales  during  the 
Demonstration.  Mortgagees  will  be  able 
to  request  a  variance  from  the  local  HUD 
Office  with  jurisdiction  over  the 
prop>erty,  to  permit  a  sale  that  would  net 
less  than  87%. 

11.  Two  commenters  (two  mortgagees] 
supported  the  idea  of  parallel 
processing  of  foreclosure  while  a 
participant  was  enrolled  in  the  PFS 
program.  Two  commenters  (two 
mortgagees]  were  also  concerned  that 
the  deadline  for  initiation  of  foreclosure 
be  explidtlv  lifted  in  cases  involving 
participation  in  the  PFS  program,  or  else 
HUD  would  run  the  risk  of  non- 
cooperation  from  mortgagees  who 
would  expect  to  he  penalired  for 
missing  this  deadline 

Response:  If  participation  in  the  PFS 
procedure  is  unsuccessful  and  does  not 
result  in  a  sale,  a  mortgagee  has  nine 
months  after  default  or  sixty  (50)  days 
after  the  date  of  termination  of  PFS 
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participation,  whichever  is  later,  to 
initiate  foreclosure  or  accept  a  deed-in- 
lieu  of  foreclosure.  The  mortgagee  must 
also  meet  conveyance  time 
requirements.  If  the  pre-foreclosure  sale 
does  go  to  closing,  neither  foreclosure 
nor  conveyance  of  the  property  occur; 
the  mortgagee  has  30  days  after  the  sale 
closing  date  to  file  its  claim.  If  these 
time  frames  carmot  be  met.  the 
mortgagee  must  file  Form  HUD-50012, 
Extension  Request,  wi\h  the  Loan 
Management  Branch  of  the  local  HUD 
Office. 

Apart  from  the  issue  of  obtaining 
extensions,  and  the  customary 
timeframes  in  which  to  initiate 
foreclosure,  and  submit  a  claim,  it  is 
still  possible  for  mortgagees  to  opt  to 
continue  steps  leading  to  foreclosure 
while  a  mortgagor  is  engaged  in 
marketing  the  property  for  sale  under 
the  PFS  procedure.  This  decision  must 
be  weighed  by  the  mortgagee  in  light  of 
the  cost-effectiveness  (i.e.,  the  "loss 
mitigation  perspective")  of  such  actions. 
Proceeding  with  such  steps  in  the  face 
of  a  mortgagor's  participation  in  the  PFS 
procedure — which  has  a  high  likelihood 
of  ending  either  in  the  sale  of  the 
property  or  a  deed-in-lieu — is  frequently 
not  justified,  because  of  the  outlay  of 
time  and  money  required  to  accomplish 
them.  In  the  meantime,  the  experiences 
of  the  PFS  procedure  will  be  observed 
and  evaluated.  HLTD  may  in  the  future 
direct  mortgagees  to  desist  from 
concurrently  taking  foreclosure-related 
steps  unless  certain  criteria  are  met. 
Mortgagees  are  reminded  that  they 
must  always  explain  their  concurrent 
foreclosure-related  actions  to  the 
mortgagors  participating  in  the  PFS 
procedure,  because  such  actions  may  be 
misconstrued  by  the  mortgagor  and  may 
jeopardize  the  pre-foreclosure  sale. 

12.  There  was  a  serious  division  of 
opinion  as  to  whether  mortgagees 
should  be  expected  to  participate  in  the 
mechanics  of  the  program.  One 
commenter  [a  mortgagee)  said  that  HUD 
shouldn't  ask  lenders  to,  or  expect  that 
they  would,  prepare  the  PFS  sale 
package  for  submission  to  the  program 
coordinator.  Two  other  commenters 
(two  mortgagees)  indicated  that  it  was 
appropriate  for  HUD  to  designate  the 
mortgagee  as  a  principal  player  in  the 
administration  of  the  pre-foreclosure 
sale,  as  a  means  of  loss-mitigation  and 
appropriate  loan  servicing. 

Response:  The  difference  of  opinion 
over  the  appropriate  level  of  mortgagee 
participation  in  the  Pre-foreclosure  Sale 
procedure  has  been  resolved  by 
substantially  increasing  the  mortgagees' 
engagement  in  the  process  over  what 
was  expected  during  the  Demonstration, 
and  also  by  significantly  increasing  the 


administrative  fee  payable  to  mortgagees 
for  facilitating  each  pre-foreclosure  sale. 
During  the  course  of  the  Demonstration, 
many  mortgagees  did  express  a 
willingness  to  expand  the  level  of  their 
involvement  in  the  pre-foreclosure  sale 
procedure.  HUD  has  decided  to 
implement  its  nationwide  PFS 
procedure  by  using  the  mortgagees  m 
the  central  role  of  PFS  "facihtators  " 
because  of  the  mortgagees'  existing  loan 
servicing  role;  the  savings  generated  by 
authorizing  mortgagees  to  carry  out  the 
PFS  procedure  under  express  HUD 
procedures  and  criteria;  and  the 
Department's  evolving  policy  that 
mortgagees  explore  altemati'.  os  to 
foreclosure,  whenever  appropriate. 

13.  Other  recommendations  included 
wider  circulation  of  the  program's 
Information  Sheet  [one  mortgagee); 
quicker  nationwide  implementation  of 
the  program  [one  mortgagee);  greater 
publicizing  of  the  PFS  alternative  to 
maximize  the  number  of  participants 
[one  mortgagee);  combining  mandatory 
notification  by  lender  with  other 
mandatory  HUD  correspondence  that 
gets  sent  to  mortgagor  [one  mortgagee); 
and  relying  on  the  lender  for 
homeownership  counseling  [one 
mortgagee). 

Response:  A  new  PFS  Information 
Sheet  will  be  distributed,  and  be 
generally  available,  to  real  estate 
brokers,  housing  coimseling  agencies, 
mortgagees,  and  local  HUT)  offices. 
Although  nationwide  implementation  of 
the  PFS  option  is  now  imminent,  during 
the  Demonstration  all  local  HUD  offices 
other  than  those  "officially"  designated 
as  being  involved  in  the  PFS 
Demonstration  were  nonetheless  able  to 
activate  the  pre-foreclosure  sale 
procedure  "unofficially"  in  their 
jurisdictions,  and  a  significant  number 
did.  There  will  be  more  publicizing  of 
the  nationwide  PFS.procedure  as  it 
starts  up. 

Many  forms  have  been  eliminated  or 
streamlined,  and  the  mandatory 
notification  forms  have  been  combined 
with  other  correspondence  that 
mortgagees  must  senc^  to  mortgagors 
While  it  is  not  appropriate  to  depend 
exclusively  on  lenders  to  provide 
homeownership  counseling  (there  is  a 
network  of  HUD-approved  housing 
counseling  agencies  whose  duties 
include  homeownership  counseling), 
lenders  are  free  to  provide 
homeownership  counseling  and  other 
information  related  to  pre-foreclosure 
sales  if  requested  by  the  mortgagor  to  do 
so. 

14.  Other  recommendations  also 
included  allowing  participants  to  select 
their  own  brokers  independently  (one 
national  association  of  real  estate  sales 


professionals],  and  also  deciding  on 
how  HUD  will  determine  "qualified  " 
real  estate  brokers  to  put  on  the 
program's  referral  list  [one  HUD  field 
office). 

Response:  PFS  participants  are 
permitted  to  select  their  own  brokers— 
the  required  list  of  cooperating  brokers 
has  been  eliminated  as  too  cumbersome 
for  mortgagees  to  produce  and  update, 
and  also  as  possibly  confusing  to  some 
PFS  participants.  Thus  the  issue  of 
whether  and  how  "quahfied"  are  the 
brokers  on  the  list  is  rendered  moot. 

This  Interim  Rule 

This  interim  rule  takes  into 
consideration  the  public  comments 
received  on  the  notice  announcing  the 
PFS  demonstration  published  on  Mav 
29,  1991,  56  FR  24324.  It  also 
incorporates  changes  in  the  PFS 
requirements  and  procedures  based  on 
the  Department's  experience  under  the 
Demonstration. 

Eligibility  Criteria 

In  order  to  be  eligible  for  the  pre- 
foreclosure  sale  procediu*.  a  mortgagor 
must: 

(1)  be  an  owner-occupant  in  a  single 
family  residence  that  is  security  for  a 
mortgage  insured  under  24  CFR  part 
203,  unless  otherwise  prescribed  by  the 
Secretary; 

(2)  have  an  account  in  default  with  at 
least  three  monthly  installments  past 
due  and  unpaid;  ("The  default  must  be 
the  result  of  a  documentable 
involuntary  rc-duction  in  income  or  dn 
unavoidable  increase  in  his  or  her 
expenses;  including  job  relocation  ): 

(3)  have  been  made  aware  of  the 
assignment  program,  as  discussed  belcu 
under  Notification  of  PFS  Procedure, 
and  have  been  either  turned  down  for  it 
by  HUD.  or  have  decided  not  to  apply 
for  it; 

(4)  have,  at  the  time  application  is 
made  to  pursue  a  pre-foreclosure  sale,  a 
mortgaged  property  whose  current  fair 
market  value,  compared  to  the  amount 
needed  to  discharge  the  mortgage,  meets 
the  criterion  established  by  the 
Secretary,  unless  a  variance  is  granted 
by  the  Secretary;  and 

(5)  have  received  homeowner^bip 
counseling,  as  defined  by  the  Secretarv. 
and  have  executed  a  certification  to  that 
effect. 

These  criteria  are  contained  in  new 
section  24  CFR  203.370(c). 

The  Department  has  decided  to 
continue  a  policy  begun  during  the  PPS 
Demonstration,  under  which  those 
mortgagors  who  are  small  investors  with 
only  one  FHA-insured  mortgage  (e.g..  a 
former  owner-occupant  who  may  be 
renting  out  the  property)  can  be 
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considered  for  PFS  eligibility.  Under  no 
rircumstances.  however,  will  the  pre- 
foreclosure  sale  option  be  made 
available  to  "walkaways"  who  have 
abandoned  their  mortgage  obligations 
despite  their  continued  ability  to  pay. 
Mortgagors  determined  to  be  eligible  for, 
and  who  participate  in.  the  pre- 
foreclosure  sale  procedure  will  not  be 
pursued  for  deficiency  judgments  by  the 
l)epartment. 

Use  of  Mortgagees  To  Facilitate  Pre- 
foreclosure  Sales 

The  Department  is  adding  the  pre- 
foreclosure  sale  to  the  list  of  existing 
foreclosure  alternatives  that  can  be 
offered  by  mortgagees  to  mortgagors 
facing  financial  difficulties  and  who 
meet  certain  qualifying  criteria. 
Although  offering  the  pre- foreclosure 
sale  option  to  a  qualified  mortgagor  is 
arguably  a  part  of  "normal"  servicing 
under  FHA  procedures  and  guidelines 
which  require  mortgagees  to  act 
prudently  and  with  HlID's  interests  in 
mind,  the  Department  is  encouraging 
mortgagees  to  incorporate  pre- 
foreclosure  saiec  without  delay  into 
their  overall  servicing  procedures  by 
paying  mortgagees  an  administrative  fee 
for  each  successful  pre-foreclosure  sale 
that  they  facilitate.  Payment  of  the 
administrative  fee  via  the  claims  process 
IS  provided  for  in  24  CFR  203  402(t). 
which  is  being  implemented  as  part  of 
this  interim  rule. 

fustification  of  Incentive  Paid  to 
Mortgagors 

The  Department  has  decided  to  retain 
the  practice  used  during  the 
Demonstration  of  paying  certain  cash 
incentives  drawn  from  sale  proceeds  to 
qualified  mortgagors  who  close  a  pre- 
foreclosure  sale;  however,  the  amount  of 
this  incentive  is  being  reduced  from  that 
which  was  used  in  the  Demonstration 
Also,  in  cases  where  a  deed-in-lieu  of 
foreclosure  follows  bona  fide  but 
unsuccessful  participation  in  the  PFS 
procedure,  the  Department's  policy  of 
strongly  encouraging  mortgagees  to  offer 
such  mortgagors  the  full  $500 
consideration  payable  for  a  deed-in-lieu 
(authorized  in  HUD  Mortgagee  Letter 
93-16)  is  being  continued. 

The  Department  is  aware  that  other 
mortgage  insurers  and  financial 
institutions  have  not  authorized  the  use 
of  a  portion  of  sale  proceeds  for 
consideration  payable  to  the  mortgagor, 
and  do  not  otherwise  reward  mortgagors 
who  engage  in  a  pre-foreclosure  sale  or 
deed-in-lieu  of  foreclosure,  beyond  the 
fact  that  PFS  necessarily  precludes  the 
foreclosure.  However,  the  proportion  of 
pre-foreclosiue  sales  occurring  in  these 
other  agencies  and  institutions  among 


defaulting  mortgagors  is  generally  much 
lower  than  the  level  of  participation 
which  HUD  would  prefer  for  its 
nationwide  pre-foreclosure  sale 
procedure.  Furthermore,  although  the 
Department  acknowledges  that  the 
avoidance  of  a  foreclosure  on  their 
credit  records  is  a  prime  motivation  for 
mortgagors  to  dispose  of  their  properties 
via  pre-foreclosure  sales,  HUD  has  a 
number  of  other  justifications  for 
offering  monetary  consideration  to 
participants  in  the  PFS  procedure. 

— PFS  participants  must  make 
considerable  efforts  and  undergo 
significant  inconvenience  in  seeking 
out  buyer*^^ .  making  the  property 
presentable,  and  allowing  the  public 
access  to  their  home  as  they  attempt 
to  reach  an  approved  sale  transaction 
before  the  participation  period  has 
run. 

— Cash  incentives  for  expedited  pre- 
foreclosure  sales  occurring  within 
three  months  of  commencing  the  PFS 
procedure  represent  a  small  portion  of 
the  estimated  savings  to  the 
Department  of  interest  that  would 
otherwise  have  to  be  paid  to 
mortgagees  as  part  of  the  insurance 
contract. 

— It  is  HUDs  objective  to  maximize  the 
number  of  interested  participants  in 
pre-foreclosure  sales,  because  of  the 
estimated  aggregate  savings  to  the 
Department  that  successful  pre- 
foreclosure  sales  transactions 
represent.  We  estimate  that  the  PFS- 
reiated  consideration  will  be  more 
than  offset  by  the  savings  in  pre-  and 
post-acquisition  costs  for  the 
properties  affected  by  participation  in 
the  pre-fore<:losure  sale  procedure. 

— Mortgagors  can  request  deeds-in-lieu 
of  foreclosure  without  first  attempting 
to  execute  pre-foreclosure  sales  and 
might  request  deeds-in-lieu  of 
foreclosure  rather  than  the  pre- 
foreclosure  sale  option,  when  they 
become  fully  apprised  of  the  efforts 
involved  in  the  pre-foreclosure  sale, 
as  well  as  possible  tax  impUcations.  If 
a  mortgagor  meets  prevailing  criteria 
and  the  mortgagee  is  willing  to 
cooperate,  a  deed-in-lieu  of 
foreclosure  can  occur.  This  would 
benefit  the  mortgagor  but  would 
represent  only  modest  savings  to  the 
Department.  Therefore,  it  is  in  HUD's 
interest  to  make  the  pre-foreclosure 
sale  option  as  attractive  as  possible  in 
order  to  maximize  the  number  of 
interested  participants. 

Although  payment  of  such 
consideration  is  warranted  by  the 
anticipated  savings  to  the  Department, 
HUD  acknowledges  the  need  for 


vigilance  to  head  off  abuse  of  the 
process  by  opportunistic  parties. 

Deed-In-Lieu  of  Foreclosure  as  Feature 
of  the  PFS  Procedure 

At  the  time  he  or  she  requests  to 
participate  in  the  Pre-Foreclosure  Sale 
procedure,  the  mortgagor  is  asked 
whether  there  are  encumbrances  on  the 
mortgage,  or  whether  there  are  title 
problems  of  which  he  or  she  is  aware. 
The  mortgagee  should  order  a  title 
search  during  the  mortgagor's 
participation  in  the  PFS  procedure.  The 
existence  of  encumbrances  or  title 
problems  may  preclude  or  result  in  a 
refusal  to  permit  either  a  pre-foreclosure 
sale  or  a  deed-in-lieu.  For  those 
mortgagors  who  can  deliver  clear  title, 
but  who,  despite  a  good  faith  effort,  do 
not  consummate  a  pre-foreclosure  sale, 
the  mortgagee  will  customarily  process 
a  deed-in-lieu  of  foreclosure  upon  the 
failure  of  the  participant  to  execute  a 
pre-foreclosure  sale.  A  deed-in-lieu 
action  will  leave  the  mortgagor  without 
a  foreclosure  on  his  or  her  credit 
history 

Notification  of  PFS  Procedure 

HUD  will  circulate  an  Information 
Sheet  on  pre-foreclosure  sales  among 
mortgagees  and  housing  counseling 
agencies,  and  the  mortgagees  and 
housing  counseling  agencies  will  be 
encouraged  to  distribute  the  document 
among  mortgagors  who  might  be 
interested  in,  and  possibly  qualified  to 
participate  in,  the  Pre-Foreclosure  Sale 
procedure.  It  vtrill  contain  basic 
information  about  pre-foreclosure  sales 
and  will  instruct  mortgagors  or  others 
interested  in  PFS  to  contact  the 
homeowner's  mortgagee  for  more 
information  or  an  application. 

Mortgagees  are  required  to  notify 
mortgagors  about  the  pre-foreclosure 
sale  procedure  by  sending  a  prescribed 
communication  (HUD-426)  when  the 
mortgagors  fall  two  payments  behind, 
and  a  copy  of  the  Information  Sheet 
when  the  mortgagors  become  three  or 
more  pajTnents  in  arrears.  The 
requirement  that  mortgagees  provide 
notification  of  the  pre-foreclosure  sale 
option  to  mortgagors  in  default  is 
contained  in  24  CFR  203  370(b). 

Conunencing  the  Pre-foreclosure  Sale 
Procedure 

Once  a  mortgagor  is  found  to  be 
eligible  to  participate  in  the  pre- 
foreclosure  sale  procedure,  and  is  so 
notified  by  the  mortgagee,  the  mortgagor 
may  begin  marketing  the  property. 
Section  203.356rb)  requires  mortgagees 
to  notify  HUD  of  that  change  in  status 
of  the  mortgagor.  The  mortgagee  will 
also  direct  the  mortgagor  to  retain  the 
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services  of  a  real  estate  broker  in  an 
attempt  to  market  the  property  within 
the  established  time  and  price 
guidelines.  These  brokers  are  prohibited 
from  sharing  a  business  interest  with  the 
mortgagee  or  mortgagor  (seller). 

An  appraisal  will  be  ordered  by  the 
mortgagee  from  an  appraiser  who  meets 
standard  eligibility  requirements  for 
performing  FHA  Single  Family 
appraisals.  The  apprai?al  will  contain 
"as  is"  and  "as  repaired"  valuations  of 
the  property.  Reasonable  costs  for  the 
property  appraisal  will  be  reimbursed 
through  the  FHA  claims  process. 
Section  203.402(1)  has  bei;n  revised  to 
include  the  cost  of  an  appraisal 
performed  as  part  of  the  Pre-foreclosure 
Sale  procedure.  The  Department 
reserves  the  right,  in  thefuture,  to 
authorize  mortgagees  to  substitute  or 
add  the  use  of  Broker  Price  Opinions 
(BPOs)  to  the  valuation  process  under 
the  Pre-Foreclosure  Sale  procedure. 

Homeownership  Counseling 
Responsibilities 

Before  a  mortgagor's  participation  in 
the  Pre-foreclosure  Sale  procedure  can 
be  approved  by  the  mortgagee,  either  a 
HUD-approved  counseling  agency 
located  in  the  mortgagor's  geographic 
area,  the  mortgagee,  or  the  local  HUD 
Office  will  be  available  to  do  the 
following: 

(1)  Provide  mandatory 
"homeovmership  counseling"  to  the 
mortgagor  considering  the  pre- 
foreclosure  sale  option.  This  will 
include  explaining  the  alternatives 
available  to  the  mortgagor,  including  a 
payment  plan  negotiated  with  the 
lender,  foreclosure  and  deed-in-lieu  of 
foreclosure,  the  assignment  program  (if 
still  an  option),  and  changes  in 
household  income,  expenses,  or 
composition  that  might  have  a  bearing 
on  the  abiUty  of  the  mortgagor  to  retain 
ownership  of  the  property.  The 
homeownership  counseling  and 
certification  requirement  is  contained  in 
§  203.370(c)(5). 

(2)  Advise  mortgagors  considering  a 
pre-foreclos\ire  sale  that  they  may  wish 
to  contact  a  financial  or  tax  counselor  to 
assess  the  specific  tax  consequences  (if 
any)  to  them  of  a  pre-foreclosure  sale. 

(3)  Assist  in  executing  certifications 
for  the  mortgagors  to  sign  before  they 
can  be  permitted  to  participate  in  the 
pre-foreclosure  sale  procedure.  These 
certifications  shall  include  statements 
that: 

(a)  Homeowoership  counseling  has  been 
received; 

(b)  The  mortgagor  understands  that  any 
proposed  pre-foreclosure  sale  must  be  an 
"arm's  length"  transaction;  i.e.,  a  sale 
between  two  uoreijAed  parties  that  is 


characterired  by  a  seUing  price  and  other 
conditions  which  would  prevail  in  an  open 
market  environment,  without  hidden  terms 
or  special  understandings  between  any  of  the 
parties  connected  to  the  transaction, 
including  the  appraiser,  sales  agent,  closing 
agent  and  mortgagae;  and 

(c)  If  the  mortgagor  has  not  made 
application  for  mortgage  assignment,  that  the 
assignment  program  has  been  explained  to 
him  and  that  he  desires  to  waive  any  right 
he  has  to  apply  for  the  program.  The 
provision  regarding  consideration  of  (and  for) 
mortgage  assignment  is  contained  in  24  CFR 
203.370(c)(3).  [This  waiver  applies  to 
assignment  rights  arising  only  from  his 
present  mortgage  default,  and  only  if  he  is 
permitted  to  participate  in  the  Pre- 
foreclosure  Sale  procedure.) 

ResponsiLiliiies  of  the  Real  Estate 
Broker  or  the  Mortgagor's  Attorney 

The  real  estate  broker  or  the 
mortgagor's  attorney  should  forward  to 
the  mortgagee  a  copy  of  the  contract  of 
sale  made  conditional  upon  approval  by 
HUD  or  the  mortgagee,  acting  under  the 
Secretary's  instructions.  The  contract 
package  should  identify  the  sales 
commission,  and  include  the  necessary 
certifications  (if  they  are  in  the  broker's 
or  attorney's  possession)  that  have  been 
signed  by  the  mortgagor.  The  mortgagee 
will  review  the  package  and  render  a 
decision  within  five  (5)  days  of 
receiving  the  completed  package. 

Monitoring  Responsibilities  of  HUD 
Personnel 

The  determination  by  the  mortgagee 
of  the  mortgagor's  eligibility  to  pursue  a 
pre-foreclosure  sale  or  a  deed-in-lieu,  as 
well  as  the  mortgagee's  final  approval  of 
a  proposed  sale,  shall  be  reviewed  by 
the  appropriate  HUD  personnel.  These 
reviews  may  occur  at  any  time,  and  will 
be  f>erformed  oo-site  by  local  HUD 
office  or  Headquarters  personnel. 
Mortgagees'  submission  of  data 
pertaining  to  individual  participants  in 
the  PFS  procedure,  as  well  as  monthly 
Single  Family  Default  Monitoring 
System  (SFDMS)  reports,  will  also  be 
subject  to  review.  The  speed  and 
effectiveness  with  which  mortgagees 
incorporate  the  pre-foreclosure  sale 
procedure  into  their  overall  servicing 
techniques  will  be  evaluated  on-site 
during  mortgagee  reviews  conducted  by 
HUD  staff.  A  pre-foreclosure  sale 
component  will  also  be  incorporated 
into  HUD's  regular  claim  reviews. 

General  Responsibilities  of  Mortgagees 
(1)  Mortgagees  will  be  responsible  for 
implementing  correct  notification 
procedures  (in  particular,  sending 
appropriate  notices  to  defaulting 
mortgagors  and  providing  information 
as  requested  to  mortgagors  about  the 
PFS  procedure). 


(2)  Mortgagees  will  be  responsible  for 
determining  the  eligibility  of  mortgagors 
to  participate  in  the  pre-foreclosure  sale 
procedure,  including  those  whose 
assignment  applications  are  turned 
douTi  or  for  whom  the  opportunity  for 
assigiunent  has  expired  or  been  waived. 

(3)  Mortgagees  will  be  responsible  for 
responsive  and  timely  servicing  in 
taking  the  necessary  steps  for,  and 
cooperating  with  all  aspects  of  the  PFS 
procedure,  including  the  expediting  of 
sale  transactions:  the  processing  of 
deeds-in-lieu  of  foi^eclosure  from 
qualified  participants  who  did  not  close 
a  pre-foreclosure  sale  despite  a  good 
faith  effort;  and  the  timely  resumption 
of  appropriate  servicing  of  those  loans 
when  participation  in  the  PFS 
procedure  ends  and  neither  a  sale  nor  a 
deed-in-lieu  has  occurred. 

(4)  The  mortgagee  will  have  the 
authority,  on  a  case-by-case  basis,  to 
determine  the  mortgagor's  participation 
deadline  (up  to  four  months  to  obtain  a 
signed  contract  of  sale,  or  up  to  six 
months  to  go  to  closing)  when  it 
determines  that  granting  that  period  is 
in  the  best  interest  of  the  Department. 

(5)  In  determining  the  eUgibihty  of  a 
mortgagor  to  participate  in  the  Pre- 
foreclosure  Sale  procedure,  the 
mortgagee  shall  arrange  for  the 
valuation  of  the  property  according  to 
instructions  issued  by  the  Secretary,  to 
assist  in  determining  whether  the 
property's  as- is  appraised  value  is  at 
least  70%  of  the  outstanding  mortgage 
indebtedness  (principal  and  accrued 
interest  only)  at  the  time  application  is 
made  to  pursue  a  pre-foreclosure  sale.  In 
cases  where  the  appraised  value  is  less 
than  70%  of  the  outstanding  debt,  the 
mortgagee  must  obtain  local  HUD  Office 
approval  for  a  "variance"  from  this 
criterion  before  the  mortgagor  can  be 
permitted  to  participate  in  the  pre- 
foreclosure  sale  procedure. 

(6)  The  offer  to  purchase  the  property 
should  net  HUD  at  least  87%  of  the 
appraised  value  of  the  property. 
However,  the  mortgagee  may  exercise 
discretion  in  cases  where  the  npt 
proceeds  would  be  less  than  87%,  if  the 
mortgagee  believes  that  it  would  still  be 
in  HUD's  best  interest  to  permit  the  sale 
to  occur.  In  such  cases,  the  mortgagee 
must  refer  the  matter  to  the  Chief  of 
Loan  Management  at  the  local  HUD 
Office  with  the  recommendation  that 
the  sale  be  approved  by  granting  a 
"variance"  in  that  case  from  the  "net 
proceeds"  criterion. 

Consideration 

Mortgagors  who  qualify  for  the  pre- 
foreclosure  sale  procedure  and  who 
close  an  approved  sale  shall  be  able  to 
retain  from  the  sales  proceeds  before 
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disburstJiiiont  to  Iht:  iiiurt^j^i:i;.  tlie  L>.i:.i: 
amount  of  $750  (seven  huniirfid  fifty 
dollars). 

In  addition  to  the  base  amount,  the 
mortgagor  will  be  able  to  retain  an 
additional  amount  of  $250  (two 
hundred  fifty  dollars)  from  the  proceeds 
of  sale  if  the  closing  of  an  approved  pre- 
foreclosure  sale  occurs  within  three  (3) 
months  of  the  commencement  of  the 
mortgagor's  participation  in  the  pre- 
foreclosure  sale  procedure  (i  e.,  from  the 
time  the  mortgagor  is  advised  in  writing 
that  he  may  participate  in  the 
procedure). 

If,  despite  a  good  faith  effort — as 
determined  by  the  mortgagee — a 
property  does  not  sell  during  the 
mortgagor's  period  of  participation  in 
the  PFS  procedure,  the  mortgagee  will 
authorize  a  title  search  of  the 
participant's  mortgage  for  title  problems 
and  encumbrances  (if  one  was  not 
already  perfonned  during  the  period  of 
participation).  If  any  obstacles  to 
obtaining  clear  and  marketable  title  are 
resolved  pursuant  to  instructions  from 
the  Secretary,  the  mortgagee  will 
process  a  deed-inlicu  of  foreclosure 
from  the  mortgagor.  The  mortgagee  shall 
follow  prescribed  methods  of  processing 
the  deed-in-lieu  and  will  disburse 
consideration  in  the  amount  of  $500  to 
the  mortgagor  upon  completion  of  the 
dt'ed-in-lieu  transaction.  This 
consideration  is  100%  reimbursable  to 
the  mortgagee  through  the  FHA  claims 
process. 

Other  Provisions 

(1)  All  sales  centralis  submitted  for 
consideration  under  the  pre- foreclosure 
sale  procedure  shall  contain  a  clause 
which  provides  that  HUD  approval 
(directly  or  through  the  mortgagee,  as 
prescribed  by  the  Secretary)  is  a  pre- 
condition of  the  sale. 

(2)  Purchasers  in  approved  pre- 
foreclosure  sales  may  qualify  for  FHA 
mortgage  insurance. 

The  Closing  of  the  Pre- Foreclosure  Sale; 
Payment  of  Claims 

Prior  to  (losing  the  sale: 

(1)  The  mortgagee  will  provide  to  the 
Closing  Agent  a  list  of  those  parties 
entitled  to  receive  financial 
consideration  and  the  amounts  payable 
out  of  sale  proceeds. 

(2)  The  Closing  Agent  will  calculate 
the  net  sale  proceeds  and  communicate 
this  data  to  the  mortgagee,  so  that  the 
mortgagee  can  ascertain  that  the  ac:tual 
terms  of  the  transaction  are  in 
accordance  with  the  proposed  sale  that 
the  mortgagtHJ  had  approved  earlier. 

If  the  mortgagee  approves  the 
transaction,  and  closing  occurs,  the 
Closing  Agent  will  pay  the 


Lon.^u;t.TdUun  bet  lorth  in  the  iist 
previously  provided  by  the  mortgagee, 
and  will  send  the  net  proceeds  of  sale 
and  a  form  HUD-1  to  the  mortgagee. 

Upon  receipt  of  the  payoff  funds,  the 
mortgagee  will  file  a  claim  for  the 
balance  due  to  it  under  the  terms  of  the 
contract  for  insurance.  In  addition,  an 
administrative  fee  of  $1 ,000  will  be 
payable,  as  part  of  the  claim,  to  the 
mortgagee  for  each  approved  pre- 
foreciosure  sale  that  goes  to  closing. 
Payment  of  this  fee.  which  is  not  subject 
to  debenture  interest,  will  be  made 
under  the  provisions  of  Section  204(a) 
of  the  National  Housing  Act  (12  U  S.C. 
1710(a)),  as  amended  by  Sertion  1064  of 
the  McKinney  Homeless  Assistance 
Amendments  Act  of  1988  (PL.  100- 
628). 

For  proposed  pre- foreclosure  sales 
that  "fall  through,"  or  are  sought 
without  positive  result,  the  mortgagee 
should  file  its  claim  under  existing 
procedures  for  conveyance  claims,  and 
in  compliance  with  any  additional 
provisions  which  may  be  applicable  to 
conveyance  claims  that  follow  a 
mortgagor's  unsuccessful  participation 
in  the  PFS  procedure.  Section  203  355 
has  been  amended  to  include 
definitions  of  the  "end  of  participation" 
in  the  Pre- foreclosure  Sale  procedure,  so 
mortgagees  can  calculate  the 
appropriate  timeframe  within  which 
they  must  initiate  foreclosure  or  accept 
a  deed-in-lieu  of  foreclosure  where  no 
actual  pre-foreclosure  sale  has  resulted. 

Other  Changes 

A  conforming  amendment  is  also 
Ijeing  made  to  §  200.155(a).  That  section 
provides  for  the  various  methotls  by 
which  a  mortgagee  may  perfect  a  claim 
for  the  payment  of  mortgage  insurance 
benefits.  "The  case  of  a  pre-foreclosure 
sale  is  being  added  to  this  list. 

Se(.tion  203.501  is  being  added  to  set 
forth  the  Department's  policy  that 
mortgagees  must  consider  the  financial 
consequences  of  their  elective  servicing 
ai  tion  and  that  HUD  expects  mortgagees 
to  take  those  appropriate  actions  which 
will  generate  the  smallest  financial  loss 
to  the  Department. 

Other  Matters 

Justification  for  Interim  Rule  and  jar  the 
4 5  day  Comment  Period 

■f  he  Department  has  determined  that 
it  is  impracticable  and  contrary  to  the 
public  interest  to  have  notice  and  public 
procedure  before  making  the  provisions 
of  this  interim  rule  effective,  and  that 
expeditious  promulgation  of  this 
interim  rule  provides  a  benefit  to  all  the 
parties  involved. 

A  successfully  completed  pre- 
fore<:losure  sale  benefits  the  mortgagor. 


\A  nu  avoids  llie  stigma  of  forei  iosiiri-  (mi 
his  or  her  credit  record,  and  also 
benefits  HUD,  which  can  expect  to  save 
by  not  paying  foreclosure-related  costs. 
HUD  also  saves  on  maintenance  costs 
and  marketing  expenses  for  properties 
which  would  otherwise  be  conveyed  to 
the  Department  following  foreclosure. 
Mortgagees  also  benefit  through 
incorporating  this  loss-mitigali.on 
technique  into  their  overall  loan 
servicing,  by  earning  an  additional 
administrative. fee  and  by  frequently 
being  able  to  file  claims  for  insurance 
benefits  sooner,  following  a  successful 
pre-foreclosure  sale,  than  they  would 
following  a  post -foreclosure  conveyance 
claim. 

Because  the  requirements  and 
procedures  contained  in  this  interim 
nile  are  based  on  the  Pre-Foreclosure 
Sale  Demonstration  Program  established 
by  a  notice  published  in  the  Federal 
Register  on  May  29, 1991,  at  56  FR 
24324,  and  because  this  interim  rule 
takes  into  consideration  the  public 
comments  received  on  that  notice,  the 
Department  believes  there  is  adequate 
justification  for  shortening  the  public 
comment  period  to  45  days. 

Sunset  Provision 

The  Department  has  adopted  a  policy 
of  setting  a  date  for  expiration  of  an 
interim  rule  unless  a  final  rule  is 
published  before  that  date.  Therefore, 
this  interim  rule  will  expire  on  a  date 
18  months  from  the  date  of  publication. 

Environmental  Finding 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Ad  of 
1 969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276.  451 
Seventh  Street.  S.VV.,  Washuigton.  DC. 
20410. 

Information  Collection  Requirements 

The  collection  of  information 
requirements  contained  in  this  interim 
rule  have  been  submitted  to  OMB  for 
review  under  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980.  The 
public  reporting  burden  for  the 
collection  of  information  requirements 
contained  in  this  interim  rule  is 
estimated  to  include  the  time  for 
reviewing  the  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
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completing  and  reviewing  the  collection 
of  information.  Information  on  these 
requirements  is  provided  as  follows: 


Tabulation  of  Annual  Reporting  Burden— Nationwide  Pre-Foreclosure  Sale  Procedure 


Description  of  tntomiation  collection 


Disclosure  by  Applicants  

Certifications  by  Participants 

Trarisactional: 

Mortgagees  (approving  Participation) 

VariarKe  Requests 

Closings 

Reporting  _ „ 

Total  (annual)  border.  


Numtjer  of 
resporxJents 


14.040 
10.800 

10.800 

2.700 

6.480 

10.800 

55.620 


Number  of 
responses 

per  re- 
spondent 


1 
1 

1 
1 

2.30 
1 


Total  annual 
responses 


14,040 
10.800 

10,800 
2,700 
14.904 
10.800 
64,044 


Hours  per 
response 


.50 
Si5 

.15 
.25 
.75 
.30 


Total  hours 


7020 

540 

1620 

645 

11,178 

3240 
24.273 


Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  interim  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  this  interim  rule  pertains  to  a 
limited  number  of  single-family 
mortgage  situations.  It  expands  the 
options  available  to  financially 
distressed  mortgagors  and  does  not 
adversely  affect  any  mortgagor  rights  or 
interests  under  existing  FHA-insured 
loan  servicing  regulations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  this  interim  rule  does 
not  have  "federalism  implications" 
because  it  does  not  have  substantial 
direct  effects  on  the  States  (including 
their  political  subdivisions),  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmenL  The  purpose  of 
this  interim  rule  is  to  implement  the 
requirements  and  methods  of  pre- 
foreclosure  sales  as  a  means  of  assisting 
qualified  mortgagors  in  avoiding 
foreclosure  of  their  FHA-insured 
mortgages  and  of  saving  the  Department 
money. 

Executive  Order  12606.  the  Family 

The  Gf  neral  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606.  the  Family,  has 
determined  that  this  interim  rule  does 
not  have  potential  significant  impact  on 
family  fn-mation.  maintenance,  and 
general  well  being 

Semiannual  Agenda 

This  interim  rule  was  listed  as  item 
1587  in  the  Department's  Semiannual 


Agenda  of  Regulations  published  on 
April  25,  1994  (59  FR  20424,  20440). 
pursuant  to  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportxinity.  Fair  housing.  Housing 
standards.  Incorporation  by  reference, 
Lead  poisoning.  Loan  programs — 
housing  and  community  development. 
Minimum  propverty  standards.  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies),  Penalties. 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation,  Wages. 

24  CFR  Part  203 

Hawaiian  Natives.  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development,  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

Accordingly,  the  Department  amends 
parts  200  and  203  in  chapter  II  of  title 
24  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  200-INTROOUCnON 

1.  The  authority  citation  for  part  200 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  1701-1715z-18, 
1701s,  and  1715Z-11;  42  U.S.C.  3535(d), 
3543,  and  3544. 

2.  In  §  200.155,  paragraph  (a)  is 
amended  by  adding  at  the  end  the 
following  sentence,  to  read  as  follows: 

§200.155    Ciaim  r»qutrernents. 

(a)  *   "   *  The  mortgaef>e  may  also 
perfect  its  claim  for  the  payment  of  the 
insurance  benefits  in  the  case  of  a  Pre- 


Foreclosure  Sale  conducted  in 
accordance  with  24  CFR  203.370. 


PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  Part  203 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  ITOlq,  1709, 1710, 
1715b;  42  U.S.C.  3535(d).  !n  addition, 
subpart  C  is  also  issued  under  12  U.S.C 
1715U. 

4.  Section  203.355  is  amended  by 
revising  the  introductory  sentence  of 
paragraph  (a):  by  revising  the  first 
sentence  of  paragraph  (c);  and  by  adding 
a  new  paragraph  (g),  to  read  as  follows: 

§  203.355    Acqutsrtion  of  property. 

(a)  In  general.  Upon  default  of  a 
mortgage,  except  as  provided  in 
paragraphs  (b)  through  (g)  of  this 
section,  the  mortgagee  shall  take  one  of 
the  following  actions  within  nine 
months  &x»m  the  date  of  default,  or 
within  any  additional  time  approved  by 
the  Secretary  or  authorized  by 
§§  203.345.  203.346,  or  203.650  through 
203.660:  *   *   * 

*  *         •         •         • 

(c)  Law  prohibiting  foreclosures 
aithin  nine  months.  If  the  laws  of  the 
State  in  which  the  mortgaged  property 
is  located  or  if  Federal  bankruptcy  law 
does  not  permit  the  commencement  of 
foreclosure  within  the  time  iimits 
described  in  paragraphs  (a),  (b),  and  (g) 
of  this  section,  the  mortgagee  must 
commence  foreclosure  within  60  days 
after  the  expiration  of  the  time  during 
which  foreclosure  is  prohibited.  •  •  • 

•  •        •        •        • 

(g)  Pre-foreclosure  sale  procedure. 
Within  60  days  of  the  end  of  a 
mortgagor's  participation  in  the  pre- 
foreclosure  sale  procedure,  or  nine  (9) 
months  after  default,  whidie\'er  is  later, 
if  no  closing  of  an  approved  pre- 
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foreclosure  sale  has  occurred,  the 
mortgagee  must  obtain  a  deed-in-lieu  of 
foreclosure,  with  title  being  taken  in  the 
name  of  the  mortgagee  or  the  Secretary, 
or  commence  forec;iosure.  The  end-of- 
participation  date  is  deHned  as: 

(1)  Four  months  after  the  date  of 
commencement  of  participation,  if  there 
is  no  signed  Contract  of  Sale  at  that 
time,  unless  extended  by  the 
Commissioner: 

(2)  Six  months  after  the  date  of 
commencement  of  participation,  if  there 
is  a  signed  contract  but  settlement  has 
not  occurred  by  that  date,  unless 
extended  by  the  Commissioner: 

(3)  The  date  the  mortgagee  is  notified 
of  the  mortgagor's  withdrawal  from  the 
Pre-foreclosure  Sale  procedure;  or 

(4)  The  date  of  the  letter  sent  by  the 
mortgagee  to  the  mortgagor  prior  to  the 
expiration  of  the  customary 
participation  period,  tenninating  the 
mortgagor's  opportunity  to  participate 
in  the  Pre-foreclosure  Sale  procedure. 

5.  Section  203.3.S6  is  amended  by 
revising  the  section  heading;  by 
redesignating  the  existing  text  as 
paragraph  (a);  and  by  adding  a  new 
paragraph  (b).  to  read  as  follows: 

§  203.356    Notice  of  foreclosure; 
reasonable  diligence  requirements;  notice 
of  pr»-foreclosure  sale. 

•         •         •  •         • 

(b)  The  mortgagee  must  give  written 
notice  to  the  Set:retary  within  the  time 
frame  prescribed  by  the  Secretary  of  the 
acceptance  of  any  mortgagor  into  the 
pre-foreclosure  sale  procedure. 

6.  Section  203. 3G0  is  amended  by 
revising  the  section  heading;  by 
redesignating  the  existing  text  as 
paragraph  (a);  and  by  adding  a  new 
paragraph  (b),  to  read  as  follows: 

§  203.360    Notice  of  property'  t.'ansfer  or 
pre-foreclosure  sale  and  application  tor 
Insurance  benefits. 

•  •  •  •  • 

(b)  Within  30  days  of  the  closing  of  an 
approved  pre-foreclosure  sale,  the 
mortgagee  shall  notify  the 
Commissioner  on  a  form  prescribed  by 
him  of  the  pre-foreclosure  sale. 

7.  Section  203.365  is  amended  by 
revising  paragraph  (a),  to  read  as 
follows: 

§  203.365    Docunrtents  and  information  to 
be  furnished  ttie  Secretary;  claims  review. 

(a)  Items  to  be  furnished  the 
Secretary.  Within  45  days  af^er  the  deed 
is  nied  for  record,  in  the  case  of  a 
conveyance  claim,  or.  in  the  case  of  a 
claim  arising  from  a  pre-foreclosure 
sale,  within  30  days  after  the  closing  of 
the  pre-foreclosure  sale,  unless 
extended  by  the  Commissioner,  the 


mortgagee  must  forward  to  the 
Secretary: 

(1)  A  copy  of  the  deed  to  the  Secretary 
that  has  been  filed  for  record  and  the 
title  evidence  continued  so  as  to  include 
recordation  of  the  deed;  or  evidence,  as 
prescribed  by  the  Secretary,  of  the 
closing  of  the  pre-foreclosure  sale. 

(2)  Fiscal  data  pertaining  to  the 
mortgage  transaction. 

(3)  Any  additional  information  or  data 
that  the  Secretary  may  require. 

•        •        •        •        • 

8.  A  new  §  203.370  is  added 
immediately  af^er  §  203.369  and  before 
the  undesignated  center  heading. 
"Condition  of  Property  ".  to  read  as 

follows 

§203.370    Pre-foreclosure  sales. 

(a)  General.  HUD  will  pay  FHA 
insurance  benefits  to  mortgagees  in 
cases  where,  in  accordance  with  all 
regulations  and  procedures  applicable 
to  pre-foreclosure  sales,  the  mortgaged 
property  is  sold  by  the  mortgagor,  after 
default  and  prior  to  foreclosure,  at  its 
current  fair  market  value  (less 
adjustments  as  the  Commissioner  may 
deem  appropriate)  but  for  less  than  the 
mortgage  loan  amount  currently 
outstanding. 

(b)  Notification  of  mortgagor.  The 
mortgagee  shall  give  notice,  according  to 
prescribed  procedures,  of  the 
opportunity  to  be  considered  for  the 
pre-foreclosure  sale  procedure  to  each 
mortgagor  in  default.  Ail  notices  to 
mortgagors  must  be  in  an  accessible 
format,  if  requested,  or  if  required  by  the 
persons  known  disability,  as  required 
by  24  CFR  part  9. 

(c)  Eligibility  for  the  Pre-foreclosure 
Sale  Procedure.  In  order  to  be 
considered  for  the  pre-foreclosure  sale 
procedure,  a  mortgagor: 

(1)  Must  be  an  owner  occupant  in  a 
single  family  residence  that  is  security 
for  a  mortgage  insured  under  this  part, 
unless  otherwise  prescribed  by  the 
Secretary. 

(2)  Must  have  an  account  in  default, 
for  such  period  as  determined  by  the 
Secretary,  which  default  is  the  result  of 
an  adverse  and  unavoidable  financial 
situation. 

(3)  Must  have  been  provided  notice  of 
the  Mortgage  Assignment  Program  (24 
CFR  203.650,  et  seq),  and  either  have 
been  found  ineligible  by  HUD.  or  have 
made  an  informed  decision  not  to  apply 
for  an  assignment. 

(4)  Must  have,  at  the  time  application 
is  made  to  pursue  a  pre-foreclosure  sale, 
a  mortgaged  property  whose  current  fair 
market  value,  compared  to  the  amount 
needed  to  discharge  the  mortgage,  meets 
the  criterion  established  by  the 


Secretary,  unless  a  variance  is  granted 
by  the  Secretary. 

(5)  Must  have  received 
homeownership  counseling,  as  defined 
by  the  Secretary,  and  have  executed  a 
certification  to  that  effect. 

9.  Section  203.401  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d);  by  adding  a  new  paragraph  (c);  and 
by  revising  the  newly  redesignated 
paragraph  (d).  to  read  as  follows: 

§  203.401    Amount  of  payn>ent — conveyed 
and  non-conveyed  properties. 

•  •  *  •  • 

(c)  Pre-foreclosure  Sales.  Where  a 
claim  for  insurance  benefits  is  filed  in 
accordance  with  this  subpart,  based  on 
a  pre-foreclosure  sale  approved  by  or  on 
behalf  of  the  Secretary  (under  the 
provisions  of  §  203.370),  the  amount  of 
insurance  benefits  shall  be  computed  by 
adding  to  the  original  principal  balance 
of  the  mortgage  (as  increased  by  the 
amount  of  open-end  advances  made  by 
the  mortgagee  and  approved  by  the 
Commissioner)  which  was  unpaid  on 
the  date  of  closing  of  the  pre-foreclosure 
sale,  the  amount  of  all  applicable  items 
set  forth  in  §  203.402;  provided  however 
that  appropriate  adjustment  shall  be 
made  for  any  such  items  covered  by 
proceeds  of  the  pre-foreclosure  sale. 

(d)  Final  Payment.  (1)  The  mortgagee 
may  not  file  for  any  additional 
payments  of  its  mortgage  insurance 
claim  after  six  months  from  payment  by 
the  Commissioner  of  the  final  payment 
except  for: 

(i)  Cases  where  the  Commissioner 
requests  or  requires  a  deficiency 
judgment. 

(ii)  Other  cases  where  the 
Commissioner  determines  it  appropriate 
and  expressly  authorizes  an  extension  of 
time. 

(2)  For  the  purpose  of  this  section,  the 
term  final  payment  shall  mean,  in  the 
case  of  claims  filed  for  conveyed 
properties,  the  payment  under  subpart  F3 
of  this  part  which  is  made  by  the 
Commissioner  based  upon  the 
submission  by  the  mortgagee  of  all 
required  documents  and  information 
filed  pursuant  to  §  203.365.  In  the  case 
of  claims  filed  under  claims  without 
conveyance  of  title,  final  payment  shall 
mean  the  payment  which  is  made  by  the 
Commissioner  based  upon  submission 
by  the  mortgagee  of  all  required 
documents  and  information  filed 
pursuant  to  §§  203.368  and  203.401(b). 
In  the  case  of  claims  filed  pursuant  to 
pre-foreclosure  sales,  final  payment 
shall  mean  the  payment  which  is  made 
by  the  Commissioner  based  upon 
submission  by  the  mortgagee  of  all 
required  documents  and  information 


filed  pursuant  to  §§  203.370  and 
203.401(d). 

10.  Section  203.402  is  amended  by 
revising  the  introductory  paragraph;  by 
adding  a  new  paragraph  (k)(3);  by 
revising  paragraph  (1);  and  by  adding 
new  paragraphs  (s)  and  (t).  to  read  as 
follows: 

§  203.402    Items  included  in  payment- 
conveyed  and  non-conveyed  properties. 

The  insurance  benefits  paid  in 
connection  with  foreclosed  properties, 
whether  or  not  conveyed  to  the 
Commissioner;  and  those  properties 
conveyed  to  the  Commissioner  as  a 
result  of  a  deed  in  lieu  of  foreclosure; 
and  Uiose  properties  sold  under  an 
approved  pre-foreclosure  sale  shall 
include  the  following  items: 
•        •        *         •        * 

(k)  •   •   • 

(3)  Where  a  claim  for  insurance 
benefits  is  being  paid  following  a  pre- 
foreclosure  sale,  without  foreclosure  or 
conveyance  to  the  Commissioner  in 
accordance  with  §  203.370.  an  amount 
equivalent  to  the  sum  of: 

(i)  The  debenture  interest  which 
would  have  been  earned,  as  of  the  date 
of  the  closing  of  the  pre-foreclosure  sale, 
on  an  amount  equal  to  the  amount  by 
which  an  insurance  claim  determined  in 
accordance  with  §  203.401(a)  exceeds 
the  amount  of  the  actual  claim  being 
paid  in  debentures;  plus 

(ii)  The  debenture  interest  which 
would  have  been  earned,  from  the  date 
of  the  closing  of  the  pre-foreclosure  sale 
to  the  date  when  payment  of  the  claim 
is  made,  on  the  portion  of  the  insurance 
benefits  paid  in  cash  if  such  portion  had 


been  paid  in  debentures,  except  that  if 
the  mortgagee  fails  to  meet  any  of  the 
applicable  requirements  of  §  203.365 
within  the  specified  time  and  in  a 
manner  satisfactory  to  the 
Commissioner  (or  within  such  further 
time  as  the  Commissioner  may  approve 
in  writing),  the  interest  allowance  in 
such  cash  pa>Tnent  shall  be  computed 
only  to  the  date  on  which  the  particular 
required  action  should  have  been  taken 
or  to  which  it  was  extended. 

(1)  Reasonable  costs  of  appraisal  under 
§  203.368(e)  or  pursuant  to  §  203.370; 

*  *        *        •        * 

(s)  Reasonable  costs  of  the  title  search 
ordered  by  the  mortgagee,  in  accordance 
with  procedures  prescribed  by  the 
Secretary,  to  determine  the  status  of  a 
mortgagor  meeting  all  other  criteria  for 
approval  to  participate  in  the  Pre- 
foreclosure  Sale  procedure. 

(t)  The  administrative  fee  as 
authorized  L y  the  Secretary  and  payable 
to  the  mortgagee  for  its  role  in 
facilitating  a  successful  pre-foreclosure 
sale,  said  fee  not  to  be  subject  to  the 
payment  of  debenture  interest  thereon. 

11.  Section  203.403  is  amended  by 
adding  a  new  paragraph  (d).  to  read  as 
follows: 

§  203.403    Items  deducted  from  payment- 
conveyed  and  non-conveyed  properties. 

*  •         •         •         » 

(d)  With  regard  to  claims  filed 
pursuant  to  successful  pre-foreclosure 
sales,  all  amounts  received  by  the 
mortgagee  relating  to  the  sale  of  the 
property. 

12.  Section  203.410  is  amended  by 
revising  the  introductory  text  in 


paragraph  (a);  by  removing  the  word 
"or"  from  the  end  of  paragraph  (a)(l)(ii); 
by  removing  the  period  at  the  end  of 
paragraph  (a)(l)(iii),  and  adding  in  its 
place  ";  or";  and  by  adding  a  new 
paragraph  (a)(l)(iv").  to  read  as  follows: 

§  203.41 0    Issue  date  of  debentures. 

(a)  Conveyed  properties,  claims 
without  conveyance,  pre-foreclosure 
sales — Where  the  property  is  conveyed 
to  the  Commissioner,  or  the  mortgagee 
or  ether  party  acquires  title  to  the 
property  under  the  claim  without 
conveyance  procedure  or  the  pre- 
foreclosure  sale  procedure,  debenture 
shall  be  dated: 


(D*  *  * 

(iv)  The  property  was  acquired  after 
default  by  a  third  party  under  the  pre- 
foreclosure  sale  procedure. 

13.  A  new  §  203.501  is  added  to  read 
as  follows: 

§203.501     Loss  mitigation. 

Mortgagees  must  consider  the 
comparative  effects  of  their  elective 
servicing  actions,  and  must  take  those 
appropriate  actions  which  can 
reasonably  be  expected  to  generate  the 
smallest  financial  loss  to  the 
Department. 

Dated:  September  12, 1994. 
)eanne  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  94-24262  Filed  9-29-94;  8:45  ami 
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DEPARrMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(Docket  No.  R-84-1698;  FR-3555-N-041 

RIN  2SO3~ZA0O 

Government  National  Mortgage 
Association  Guaranteed  Multiclass 
Securities 

AGENCY:  Covemnient  National  Mnr1>;aK« 
Asso<:i.ntion.  HUD. 

ACTION:  Supplemental  Notice  for  (JNMA 
Multl(:l^ss  biicurities  Program. 

summary:  Ii:  its  May  20.  1094  Federal 
Register  Noti(  e,  the  Government 
National  Mortgage  As.sociation 
("GNMA")  implemented  a  new  program 
under  which  GNMA  would  guarantee 
multii  lass  mortgage-backed  se<,iirities. 
The  Noti<;e  provided  for  implementation 
in  two  stages,  the  initial  stage  and  the 
full  partii  ipation  stage.  With  the 
completion  of  the  initial  stage,  GNMA  is 
now  conmient  ing  the  full  parti(. ipation 
stage  of  its  multiclass  securities 
program.  The  program  is  intended  to 
benefit  borrowers  using  federally 
insured  or  guaranteed  mortgages  by 
in(  reasing  investment  demand  for 
GNMA  guaranteed  morlgdge-bac.ked 
securities  ("MBS")  that  are  backed  by 
these  mortgages,  thus  reducing 
Hnancing  costs  for  these  mortgages;  and 
raise  revenues  thrtjugh  the  reixupt  of 
guarantt-e  and  other  fees  by  GNMA. 

DATES:  Effective  date:  September  31). 
1994. 

Comments  diif  date:  November  29. 
1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Office  of  General 
Counsel.  Rules  [)o<:ket  Clerk,  Room 
1027f>,  Deportment  of  Housing  and 
Urban  Development.  Washington.  D.C. 
20410-05{M)  Communications  should 
refer  to  the  above  do<:ket  number  and 
title.  A  copy  of  each  communication 
submitted  will  be  available  for  public: 
insp«H;tion  and  copying  on  weekdays 
between  7:30  a  m.  and  5:30  p.m.  at  the 
above  address.  Facsimile  (FAX) 
comment.^  are  not  acceptable. 

FOR  PURTMER  INFORMATION  CONTACT:  C;uy 
S.  Wilson,  Vice  President.  Government 
National  Mortgage  As.sociation.  Room 
6151.  451  Seventh  Street.  S.W  . 
Washington.  D.C!.  20410-9000. 
telephone  (202)  401-fl970.  Hearing  or 
s^ieech-impaired  individuals  may  c:.all 
HUDs  TDD  number  (202)  70»-3r.49. 
(Th«?se  telephone  numb«*rs  are  not  toll- 
free.) 


SUPPLEMENTARY  MFORMATION: 

I.  Background 

GNMA  published  a  Notice  in  the 
Federal  Register  on  May  26.  1994  (59 
FR  27290)  ("May  26  Notice")  whic:h 
implemented  a  new  program  under 
which  GNMA  guarantees  real  estate 
mortgage  investment  conduits 
("Ri^IMlCs").  GNMA  began  its  program 
with  an  "initial  stage".  During  the 
initial  stage,  participation  was  limited  to 
firms  st;lecled  through  a  Competitive 
Applif:ntion  Pr(x:edure  ("CAP"), 
standard  d(x;umeiits  were  drafted, 
internal  control  prcx;edures  and 
information  gathering  and  r»M«'ntion 
priK.esses  were  di-veloped.  jiid  a 
Multiclass  Sec;urities  Guide  was 
produced.  This  Guide  will  be  updated 
from  time  to  time  to  reflect  changes  in 
the  policies  governing  the  program,  in 
accordance  with  usual  GNMA 
prcK^edures.  and  consistent  with  any 
regulations  established  for  the  program. 

GNMA  received  two  comments 
regardmg  participation  by  minority  and 
women-owned  firms,  both  of  whic;h 
recommended  that  GN.MA  mandate 
participation  by  minority  and  women- 
owned  businesses.  GNMA  considered 
these  comments  in  the  development  of 
Its  policy  as  discussed  below  in  seciion 
IV.  One  of  these  comments  also 
recommended  that  GNMA  pay  the 
tmnsac:tion  costs  from  its  guaranty  fee. 
GNMA  has  decided  not  to  take  this 
approach,  for  the  rea.sons  discu.s.sed  in 
.section  II. 

GNMA  is  now  commencing  the  full 
par1ic:ipation  stage,  which  GNMA  is 
implementing  with  the  publication  of 
this  Notice.  Changes  in  GNMA's 
multiclass  securities  program  are  noted 
in  this  Notice.  Any  provisions  in  the 
May  26  Notii:e  that  are  not  revised  in 
this  Notic:e  remain  in  full  force  and 
effect. 

II.  Program  Revisions  for  Full 
Participation  Stage 

A.  Types  of  Eligible  Securities 

For  the  full  panic:ipation  stage, 
GNMA  is  expanding  its  multiclass 
.securities  program  to  inc:lude  multiclass 
securities  in  addition  to  those  issued  by 
trusts  electing  REMIC  status.  Section 
306(g)  of  the  National  Housing  Ac:t  (12 
U.S.C.  1721(g)),  authorizes  GNMA  to 
guarantee  "securities  .  .  .  based  on  or 
backed  by  a  trust  or  pool  composed  of 
mortgages.  •   •   •  "  jhis  language  does 
not  limit  GNMA  to  any  spec  ific  type  of 
set:urity  so  long  as  it  is  based  on  or 
backed  by  a  trust  or  pool  composed  of 
eligible  mortgages.  In  addition,  section 
3004  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  which 


revised  GNMA's  statutory  provisions 
relating  to  guaranty  fees,  referred  to  fees 
charged  for  GNMA's  guaranty  of 
"multiclass  securities  backed  by  a  trust 
or  pool  of  securities  or  notes  guaranteed 
by  the  Association  under  this 
subsection.  •   •   •  " 

B.  Sponsors 

GNMA  is  willing  to  undertake  a 
variety  of  transaclions,  provided  that 
GNMA  determines  in  its  sole  discretion 
that  they  enhance  the  goals  of  the 
program  and  provide  protection  against 
any  loss  to  GNMA  for  which  it  would 
not  otherwise  be  responsible. 

The  obligations  of^Sponsors  with 
respec:t  to  any  partic;ular  type  of  GNMA 
multiclass  securities  transaction  will  be 
established  from  time  to  time  by  GNMA 
and  will  be  set  forth  in  the  Multiclass 
Securities  Guide.  In  general: 

1.  Sponsors  are  required  to 
demonstrate  their  caparjty  to 
accumulate  those  MBS  needed  for  a 
securities  issuance  as  to  which  GNMA 
has  committed  to  issue  its  guaranty. 

2.  Sponsors  are  required  to  represent 
the  structural  integrity  of  the  issuance 
under  all  c:a.sh  flow  scenarios  and 
demonstrate  to  GNMA's  satisfaction 
their  ability  to  indemnify  GNMA  for  a 
breach  of  this  representation.  Sponsors 
are  required  to  have  suffic;ient  as.sets  to 
back  their  representations  and 
commitments  to  GNMA,  as  specifir:ally 
set  forth  in  the  GNMA  Multiclass 
Securities  Guide. 

3.  For  transactions  involving  the 
distribution  of  multiclass  securities  in  a 
public  offering,  the  Sponsors  are 
responsible  for  assuring  that 
distribution  will  be  by  licensed  broker- 
dealers  in  good  standing  under  the 
Sec:urities  and  Exchange  Art  of  1934. 

GNMA  requires  entities  wishing  to 
participate  in  this  program  as  Sponsors 
to  provide  GNMA  witb  certain 
information  and  meet  certain 
requirements.  Currently,  a  Spon.sor  must 
have  minimum  capital  assets  of  $250 
million  in  shareholders'  equity. 
evidenc:ed  by  the  Sponsor's  most  rec  ent 
audited  financial  statements.  GNMA 
also  requires  that  Sponsors  have  had  at 
least  one  REMIC  transaction  with  the 
Federal  National  Mortgage  Association 
("FNMA")  or  the  Federal  Home  Loan 
Mortgage  Corporation  ("FHLMC").  If  an 
entity  that  wishes  to  sponsor  GNMA 
guaranteed  transactions  has  not  had  this 
experience.  GNMA  requires  an 
alternative  demonstration  of  experienc;e. 
as  GNMA  determines  appropriate.  A 
(ximputer  bulletin  board.  gREX,  will  l)e 
used  to  announce  revisions  to  this 
policry. 

Entiii(»  that  would  like  to  obtain 
applicjition  forms  or  obtain  further 


information  should  contact  Chemical 
New  York.  Inc..  1325  G  St..  N.W.,  Suite 
640,  Washington,  D.C.  20005. 

C.  Selection  of  Trustee 

GNMA  has  determined  that  the  safety, 
integrity  and  efficiency  of  the  multiclass 
se'curities  program  will  be  best  served  if 
a  limited  number  of  institutions  act  as 
trustee.  In  making  this  determination, 
GNMA  was  particularly  mindful  of  the 
long-term  obligations  associated  with 
acting  as  trustee  for  multiclass 
securities. 

To  secure  trustee  services,  GNMA  has 
requested  applications  from  qualified 
institutional  trustees  under  a  CAP.  In 
the  meantime,  the  trustees  approved  for 
the  initial  stage  will  continue  to  serve  as 
trustees  for  multiclass  securities 
transactions.  Trustee  services  must 
include  tax  administration  as  well  as 
customary  securities  administrative  and 
payment  functions.  Trustees  approved 
pursuant  to  the  CAP  will  be  authorized 
to  serve  with  respect  to  securities  issued 
during  the  f)eriod  (not  more  than  five 
years)  specified  in  the  request  for 
applications.  Once  a  trustee  is  assigned 
to  a  specific  transaction,  it  will  continue 
to  act  as  trustee  for  the  life  of  the 
security,  unless  removed  in  accordance 
with  the  Trust  Agreement.  Sponsors 
will  use  trustees  approved  pursuant  to 
the  CAP.  Trustees  will  be  paid  from 
funds  related  to  the  transaction. 

D.  Trust  Counsel  and  Accounting  Firms 

Trust  counsel  selected  by  the  Sponsor 
will  provide  customary  securities  and 
tax  opinions  on  the  transactions,  in 
accordance  with  GNMA's  requirements. 

Accounting  firms  selected  by  the 
Sponsor  will  perform  customary 
procedures  with  respect  to  financial 
information  included  in  the  offering 
documents  and  as  part  of  the  closing 
proce.ss,  in  accordance  with  GNMA's 
requirements.  GNMA  currently  requires 
entities  wishing  to  participate  in  GNMA 
guaranteed  transactions  to  submit 
certain  information  to  GNMA.  Interested 
parties  may  obtain  the  appropriate 
forms  from  Chemical  New  York,  Inc. 
("Chemical  Bank")  at  the  address  set  out 
in  section  II.B.  above. 

E.  The  Guaranty  Fee 

GNMA  will  (1)  make  such  muhiclass 
guaranty  fee  adjustments  as  it 
determines,  in  GNMA's  sole  discretion, 
to  be  appropriate  to  fulfill  tlie  objectives 
of  the  program,  and  (2)  establish  and 
adjust  from  time  to  Ume  such  guaranty 
fees  as  it  determines  to  be  appropriate 
for  other  types  of  muhiclass  secTjrities 
transactions  in  accordance  with  the 
objectives  of  the  program.  Guaranty  fees 


and  changes  in  guaranty  fees  will  be 
announced  on  gREX  (described  below). 

F.  Information  Distribution  System 
(gREX) 

GNMA  has  established  a  multiclass 
securities  bulletin  board,  named 
"gREX",  which  is  operated  by  GNMA's 
Information  Agent,  which  at  present  is 
Chemical  Bank.  Financial  information 
and  offering  circular  disclosure 
information  for  multiclass  securities 
transactions  will  be  posted  on  gREX. 
Interested  parties  may  obtain  gREX 
software  by  contacting  Chemical  Bank  at 
1-80O-2341-REX,  or  at  the  address  set 
out  in  section  II.B.  above.  Users  must 
pay  for  their  connect  time  and  software. 

G.  Eligible  MBS 

The  May  26.  1994  Notice  identified 
eligible  MBS  as  GNMA  I  MBS  backed  by 
single  family  mortgages  that  were  issued 
on  or  after  February  1,  1993.  GNMA 
intends  to  expand  the  program  to 
include  other  MBS  and  perhaps  other 
securities.  Announcements  of  additional 
eligible  securities  will  be  made  on 
gREX. 

H.  Distribution  Date 

With  the  expansion  of  eligible 
collateral  and  securities,  GNMA  may 
vary  the  distribution  date,  referred  to  as 
the  "Payment  Date"  in  the  May  26.  1994 
Notice,  based  on  the  type  of  multiclass 
transaction.  Announcements  of  any 
changes  in  the  distribution  date  of 
multiclass  securities  will  be  made  on 
gREX. 

/.  Transaction  Expenses 

During  the  initial  stage,  GNMA  had 
no  liability  for  payment  of  any  fees  or 
expenses,  other  than  those  of  GNMA's 
Legal  Advisor,  in  connection  with  the 
GNMA  guaranty  of  multiclass  securities. 
One  c^mmentor  suggested  that  GNMA 
include  the  transaction  expenses  in  its 
guaranty  fee,  citing  the  practice  of 
FNMA  and  FHLMC.  GNMA  notes  that 
these  entities  have  different  programs 
from  GNMA  in  that  both  of  these 
entities  issue  securities  as  well  as 
guaranteeing  the  securities. 

GNMA  has  decided  to  continue  the 
initial  stage  approach.  Therefore,  GNMA 
will  not  he  liable  for  transaction 
expenses,  other  than  the  Legal  Advisor's 
fees.  Subject  to  GNMA  requirements, 
during  the  full  participation  stage,  the 
Sponsors  generally  will  select  the 
program  p>articipants  to  be  used  for  each 
transaction  and  negotiate  the  fees  (other 
than  those  of  the  Financial  Advisor)  to 
be  pwid  to  the  other  program 
participants. 


III.  Combination  of  Outstanding  MBS 

There  are  a  large  number  of 
outstanding  MBS  in  current  principwl 
amounts  that  are  not  large  enough  to  be 
traded  efficiently  in  the  current  MBS 
market.  In  addition,  there  are  certain 
multiclass  securities  transactions  that 
can  be  effected  most  efficiently  if  the 
trust  issuing  the  multiclass  securities  is 
funded  by  GNMA  MBS  having  large 
outstanding  principal  amounts.  As 
necessary,  to  facilitate  other  multiclass 
securities  transactions,  to  enhance  the 
secondary  market  for  MBS  and  to  raise 
revenues  through  the  receipt  of 
guarantee  fees  by  GNMA,  GNMA  is 
implementing  a  program  to  permit  the 
combination  of  MBS  into  a  new  GNMA 
combined  multiclass  security  entitled  to 
the  payments  on  the  underlying  MBS. 
The  guaranty  fees  to  be  charged  to  effect 
combination  transactions  will  be 
established  by  GNMA  from  time  to  time 
and  announced  on  gREX. 

IV.  Participation  by  Minority  and 
Women-Owned  Firms 

A.  Sponsor  Besponsibilities 

Pursuant  to  Executive  Order  12138  of 
May  18,  1979,  3  CFR,  1979  Comp.,  p. 
393.  as  amended,  and  Executive  Order 
12432  of  July  14, 1983.  3  CFR.  1983 
Comp.,  p.  198.  GNMA  anticipates 
meaningful  participation  by  minority 
and  women-owned  businesses 
("MWOBs  ")  and  minority  and  women- 
owned  law  firms  ("MWOLFs")  in  the 
GNMA  multiclass  securities  program. 
Sponsors  are  required  to  develop  and 
implement  a  plan  that  sets  goals  for 
meaningful  participation  by  MWOBs  as 
Co-sponsors.  Also.  Sponsors  are 
required  to  ensure  that  the  trust  counsel 
they  engage  for  transactions  develop 
and  implement  a  plan  that  sets  goals  for 
meaningful  participation  by  MWOLFs. 

1.  Co-sponsor  Participation 

GNMA  considers  meaningful 
participation  for  MWOB  Co-sponsors  to 
be  the  use  of  one  of  the  following  two 
options.  Sponsors  may  increase  the 
level  of  participation  by  Co-sponsors. 

a.  Best  Efforts  Option.  Under  the  Best 
Efforts  Option,  the  Co-sponsor  is 
provided  the  opportunity  to  sell  at  least 
10  percent  of  the  transaction,  computed 
on  the  basis  of  the  original  principal 
balance,  for  a  24-hour  period,  prior  to 
the  Sponsor's  or  other's  marketing  of  the 
alloc:ated  percentage  of  the  transaction. 

b.  Underv^riting  Option.  Under  the 
Underwriting  Option,  the  Co-sponsor  is 
provided  the  opportunity  to  acquire,  at 
the  option  of  the  Co-sponsor,  at  least  10 
percent  of  the  transaction,  at  prices 
negotiated  between  the  Sponsor  and  the 
Co-sponsor.  In  addition  to  the  sales 
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^riLU,  and  in  lit- u  ut  j  .si.lieJuU:  ut 
dis<:ounts,  the  Sponsor  pays  the  Co- 
sponsor  an  amount  equal  to  1/Hth  of  1 
p«n:ent  of  the  principal  amount 
purt:hased. 

2.  Trust  Counsel  Participation 

GNMA  considers  meanin^hil 
participation  of  MWOLKs  to  be  iit  least 
ten  percent  of  the  billing  for  the  work 
completed  for  each  Iransnction. 

B.  Minority  and  Womcn-Ownfd 
Businesses  as  Sponsors 

GNMA  encourages  MVVOBs  to  l)e<:ome 
Sponsors,  either  individually  or  as  joint 
venturers,  by  providing  a  15  perfent 
reduction  in  the  GNMA  guaranty  fee  for 
transactions  (losed  and  securities  sold 
solely  by  M\VOB  Sponsors  and  (^o- 
sponsors. 

C.  Certification 

Sponsors  are  required  to  provide 
GNMA  with  two  annual  certifications: 
1.  With  respe«:t  to  Co-sponsors; 

a.  Cert  i  Heat  ion  that  the  Sponsor  has 
developed  and  implemented  a  plan  that 
sets  goals  for  meaningful  participation 
by  Co-sponsors,  and 

b.  Certification  of  the  extent  to  which 
MVVOBs  have  been  participants  in  the 
Sponsor's  transactions  as  Co-sponsors. 

2  With  respet:t  to  Co-trust  Counsel: 

a.  Certification  from  trust  counsel 
used  for  transactions  by  the  Sponsor 
that  the  trust  counsel  has  developed  and 
implemented  a  plan  that  sets  go>iis  for 
meaningful  participation  by  MWOI.P's. 
and 

b.  Certification  from  such  trust 
counsel  of  the  extent  to  which  MWOLFs 
have  been  partic  ipants  in  the 
transactions  for  the  Sponsor 

D.  Applicability 

The  rw^uirements  des» :ril)ed  in  this 
Section  IV  .ire  not  applii  able  to 
securities  that  (^NMA  giiaraiitet-s  under 
the  program  described  in  See  t ion  III. 

E.  Inclusion  in  Guide 

This  policy  on  minority  participation 
is  included  in  the  (iNMA  Miilticlass 
.Securities  Guide. 

V.  Delegations  of  Authority 

The  President,  e.ich  Vice  President 
and  each  Assistant  Vic  e  PresidiMil  of 
GNMA  have  been  given  general  signing 
authority  on  b«'half  of  CNMA  pursuant 
to  the  existing  (,NMA  Bylaws,  found  at 
24  (FK  Part  .110  In  addition,  the  Vi«;e 
President  in  charge  of  multiclass 
securities  has  delegated  authority  to 
sign  all  contrac  ts  and  other  documents, 
instruments  and  writings  that  call  for 
execution  by  (iNMA  in  order  to  affix  the 
GNMA  guaranty  on  a  miiltii  lass 


.St  i-uniieb  iraniaction,  to  me  Uirei.tor  ol 
Multiclass  Securities.  Further,  the  Vice 
President  in  charge  of  multiclass 
securities  has  delegated  authority  to 
execute  the  Transaction  Initiation  Letter 
in  the  form  specified  by  the  Multiclass 
Se<;urities  Guide  to  the  Senior 
Multiclass  Securities  Spe<:ialist. 

VI.  Waiver 

Section  300  13  of  Title  24  of  the  Code 
of  Federal  Regulations  permits  GNMA 
to  waive  or  alter  any  of  its  requirements, 
to  impose  additional  requirements,  to 
amend  or  rescind  any  or  all  of  its 
regulations.  GNMA  considers  this 
regulation  applicable  to  the  May  26, 
1994  Notice,  this  Notice,  the  GNMA 
Multiclass  Securities  Guide  and  its 
multiclass  regulations  when  issued,  as 
well  as  the  existing  MBS  regulations. 
The  operation  of  a  sec:urities  guaranty 
program  requires  that  GNMA  have  the 
ability  to  revise  its  requirements  and 
operations  in  accordance  with  program 
objectives  and  the  needs  and 
fluctuations  of  the  financ;ial  markets. 

VII.  Terms  and  Conditions  for 
Participants 

As  a  fiondition  of  participation  in  the 
program,  each  partic;ipant  must  .igree  to 
the  conditions  set  out  below 

A  Participant  Certifications 

Each  Sponsor.  Co-sponsor,  all 
partic;ipating  trust  c:oiinsel  and 
ac:c:ounting  firms,  and  other  persons  or 
entities  designated  by  GNMA  from  time 
to  lime  in  the  Multiclass  Securities 
Guide,  must  certify  as  of  January  1  each 
year  that  neither  the  corporate  nor 
partiu.rship  entity,  nor  any  officer, 
partner  or  professional  presently 
employed  and  who  will  work  on  the 
subjec:t  matter  of  this  Notice,  has  been 
c  onvicted  of.  or  found  liable  in  a  i  ivil 
ac:tion  for.  fraud,  forgery,  bribery, 
falsification  or  destrucition  of  rec  ords, 
making  false  statements  or  any  other 
offense  indicating  a  lac  k  of  business 
intc»grity  that  seriously  and  direc  tly 
affects  the  present  responsibility  of  the 
offic;er.  partner  or  professional,  and  no 
entity  or  individual  to  which  this 
c:ertific.ation  is  ajiplif  able  is  c  urrently 
suspended  or  debarred  by  a  State  or  the 
Federal  government.  Participants  must 
report  any  event  which  would 
ne«:essitaie  a  change  in  this  certification 
to  CiNMA  within  60  days  of  its 
o<;c  urrence. 

Material  adverse  changes  in  status 
including  voluntary  and  non-voluntary 
terminations,  defaults,  fines,  and  agency 
findings  of  material  none  omphalic  e  or 
non-confomianc:e  with  ageiic  y  rules  and 
policies  with  state  and  federal  agencies 
and  government  sponsored  enterprist^s 


must  be  ruporlecl  to  GNMA  v.  ithui  l»() 
business  days  of  their  occurrenc:e. 

B  Compliance  with  the  GNMA 
Multiclass  Securities  Guide 

Participants  will  comply  with  the 
requirements  of  the  GNMA  Multiclass 
Securities  Guide. 

VIII.  Appropriate  Investors 

GNMA  guaranteed  multiclass 
securities  may  not  be  suitable 
investments  for  all  investors.  No 
investor  should  purchase  sei;urities  ol 
any  class  unless  the  investor 
understands,  and  is  able  to  bear,  the 
prepayment,  yield,  liquidity  and  market 
risks  associated  with  that  class. 

IX.  Authority  and  Full  Faith  and  Credit 
of  the  United  States 

The  General  Counsel  of  the 
Department  of  Housing  and  Urban 
Development  has  issued  an  opinion 
which  concludes  that  GNMA  has  the 
authority  to  guarantee  multiclass 
securities  and  that  such  GNMA 
guarantees  will  constitute  general 
obligations  of  the  United  States  bac  ked 
by  the  full  faith  and  credit  of  the  United 
States 

X.  Other  Matters 

Information  Collections 

The  information  collection 
requirements  contained  in  this  notic  e 
and  the  associated  forms  for  application 
for  participation  in  the  program  have 
been  submitted  to  the  Offic;e  of 
Management  and  Budget  ('■QMB")  for 
review  under  the  Paperwork  Redue  ticin 
Ac:t  of  1980  (44  U.S.C.  3501-3.^20)   Ml  1) 
has  published  a  notice  of  that 
information  collection  approval  request 
on  .September  28,  1994  (59  FR  494 10). 
which  invited  public  comment  on  them. 
That  notic:e  requested  expedited  review 
of  those  requirements  by  QMB.  No 
person  may  be  subjected  to  a  pen.Tltv  for 
failure  to  comply  with  these  infnrni.it icjii 
c;ollection  requirements  until  they  hiuc 
been  approved  and  assigned  an  OMU 
c  ontrol  number.  The  QMB  control 
number,  when  a.ssigned,  will  be 
announc:ed  by  separate  notic:e  in  the 
Federal  Register. 

h\eriitnt'  Order  l2Hbb,  Regulatory 
Planning  and  Review 

This  Notice  was  reviewed  by  OMH 
under  F^xecutive  Order  1 2866  as  a 
significant  regulatory  action  Any 
changes  made  in  this  Notice  as  a  n>siilt 
of  that  review  are  clearly  identified  in 
the  doc:ket  file  for  this  Notice,  whii  h  is 
available  for  public  inspection  in  the 
Office  of  HUUs  Rules  Docket  Clerk. 
Room  10276.  451  Seventh  Street.  SW 
Washington.  DC  20410-0500 
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Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  for  the  May  26  Notice  in 
accordance  with  HUD  regulations  at  24 
CFR  Part  50,  which  implement  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk.  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development.  Room  10276,  451 
Seventh  Street,  S.W..  Washington,  D.C. 
20410.  This  Notice  merely  amends  the 
May  26  Notice. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  Notice  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
political  subdivisions),  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  notice  only 
affects  participants  and  investors  in 
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GNMA  guaranteed  single  and  multiclass 
securities  industry.  States  and  their 
political  subdivisions  would  not  be 
affected. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  the  Family,  has 
determined  that  this  Notice  does  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  because  it  only 
affects  participants  and  investors  in 
GNMA  guaranteed  single  and  multiclass 
securities. 

Lobbying  Activities 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 


to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  a 
final  rule  codified  as  24  CFR  Part  86.  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  Part  86, 
particularly  the  examples  contained  in 
Appendix  A  of  the  regulation. 

Any  questions  about  that  rule  should 
be  directed  to  the  Office  of  Ethics,  Room 
2158,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.  20410-3000. 
Telephone:  (202)  708-3815;  TDD 
number  (202)  708-1112.  (These  are  not 
toll-free  numbers.)  Forms  necessary  for 
compliance  with  the  rule  mav  be 
obtained  from  the  local  HUD  olfice. 

Authority:  Section  309.  National  Housing 
Act  (12  U.S.C.  1723). 

Dated:  September  23,  1994. 
Dwight  P.  Robinson, 
President. 
|FR  Doc  94-24360  Filed  9-29-94;  8:45  am) 
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distinguish  the  previous  year  from  the  current  year. 
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INDEXES 
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comed.  Pleaae  wnd  your  sufirgestlons  to  Martha  L.  Glrard,  Director,  Office  of  the 

^^o^^livo      '**'*'"•  N**^*^'"^  Archives  and  Records  Administration.  Wa«hln^on, 
DC  20408. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Compilting  o  Complete  CFR  Set) 


3 


1M» 

Stock  Number 

Prtce 

Reviwon  Date 

1  2  (2  R©$©rvod)          

(869-022-00001-2)  

(869-022-00002-1)  

.  $5.00 
33.00 

Jan.  1,  1994 

3  (1992  Compitatton  and  Parts  100  and 

101). 

4                 

ijan.  1.  1994 

(869-022-00003-9)  

5.50 

Jan.  1.  1994 

5  Parts:. 

1-699  

(869-022-00004-7)  

22.00 

Jan.  1.  1994 

700-1199  

(869-022-00005-5)  

19.00 

Jan.  1.  1994 

1200-End.  6  (6  Reserved) 

(869-022-00006-3)  

23.00 

Jan.  1,  1994 

7  Ports:. 

0-26               

(869-022-00007-1)  

(869-022-00008-0)  

21.00 
14.00 

Jan.  1.  1994 

27-45  

Jan.  1,  1994 

46_S1                

(869-022-00009-8)  

(869-022-00010-1)  

(869-022-00011-0)  

20.00 
30.00 
23.00 

•Jan.  1,  1993 

52           

Jan.  1.  1994 

53-209  

Jan.  1,  1994 

210-299  

(869-022-00012-8)  

32.00 

Jan.  1.  1994 

300-399 

(C63-022-00013-6)  

16.00 

Jan.  1.  1994 

400-699    

(86^-022-00014-4)  

(869-O22-00015-2)  

18.00 
22.00 

Jan.  1,  1994 

700-899  

Jan.  1,  1994 

900-999 

(869-022-00016-1)  

34.00 

Jan.  1,  1994 

1000-1059        

(869-022-00017-9)  

(869-022-00018-7)  

23.00 
15.00 

Jan.  1,  1994 

1060-1119  

Jan.  1,  1994 

1120-1199 

(869-022-00019-5)  

12.00 

Jan.  1.  1994 

1200-1499  

(869-022-00020-9)  

30.00 

Jan.  1,  1994 

1500-1899 

(859-022-00021-7)  

30.00 

Jan.  1.  1994 

1900-1939 

(869-022-00022-5)  

15.00 

Jan.  1,  1994 

1940-1949  

(8U9-022-00023-3)  

30.00 

Jan.  1.  1994 

1950-1999 

(869-022-00024-1)  

35.00 

Jan.  1,  1994 

2000-End  

(869-022-00025-0)  

A^.OO 

Jan.  1,  1994 

8  

(869-O22-00026-8)  

22.00 

Jan.  1,  1994 

9Pcwts:. 

1-199  

(86^-022-00027-6)  

29.00 

Jan.  1.  1994 

20O-End  

(869-022-00028-4)  

23.00 

Jan.  1.  1994 

10  Ports:. 

0-50  

(869-022-00029-2)  

29.00 

Jan.  1,  1994 

51-199  

(869-022-00030^)  

30.00 

Jan.  1.  1994 

200-399 , 

(869-022-00031-4)  

15.00 

ejan.  1,  1994 

400-499  

(869-022-00032-2)  

(869-022-00033-1)  

21.00 
37.00 

Jan.  1,  1994 

500-End  

Jan.  1,  1994 

11  

(869-022-00034-9)  

14.00 

Jan.  1.  1994 

12  Parts:. 

1-199  

(86^)22-00035-7)  

12.00 

Jan.  1,  1994 

200-219 

(869-022-00036-5)  

16.00 

Jan.  1,  1994 

220-299    

(869-019-O0037-2)  

(869-022-00038-1)  

26.00 
22.00 

Jan.  1.  1993 

300-499 

Jan.  1,  1994 

500-699 

(869-022-00039-O)  

20.00 

Jan.  1,  1994 

600-End 

(869-022-00040-3)  

32.00 

Jan.  1. 1994 

13                    

(869-022-00041-1)  

30.00 

Jan.  1.  1994 

14  Part»:. 

1-69  

(869-019-00042-9)  

29.00 

Jan.  1.  1993 

60-139  

(869-022-00043-8)  

26.00 

Jan.  1,  1994 

See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprliing  a  Completo  CFR  S«f) 


Tin* 


Stock  Num6»f 


Pnce      R©vl»ion  Date 


140-199 (869-022-00044-6)  13.00  Jan.  1 

200-1199  (869-022-0004S-4)  23.00  Jan.  1 

1200-End  (869-022-00046-2)  16.00  Jan.  1 

15  Porta:. 

0-299 (869-022-00047-1)  15.00  Jan.  1 

300-799 (86^-O22-O004a-9)  26.00  Jan.  1 

800-End (869-022-00049-7)  23.00  Jan.  1 

16  Ports:. 

0-149 (869-022-00050-1)  6.50  Jan.  1 

150-999 (869-O22-00051-9)  18.00  Jan.  1 

1000-End (869-022-00052-7)  25.00  Jan.  1 

WPortK. 

1-199 (869-019-00054-2)  18.00  Apr.  1 

200-239 (869-019-00056-1)  23.00  Apr.  1 

240-End  (86&-019-00056-9)  30.00  Apr.  1 

18  Ports:. 

1-149 (869-019-O0057-7)  16.00  Apr.  1 

150-279 (869-019-00058-5)  19.00  Apr.  1 

280-399 (869-O19-00059-3)  15.00  Apr.  1 

400-End  (869-019-00060-7)  10.00  Apr.  1 

19  Ports:. 

1-199 (869-019-00061-5)  35.00  Apr.  1 

200-End  (86&-022-00062-4)  12.00  Apr.  1 

20  Ports:. 

1-399 ^ (869-019-00063-1)  23.00  Apr.  1 

400-499 (869-019-000&M))  31.00  Apr.  1 

500-End  (869-019-00065-«)  30.00  Apr.  1 

21  Ports:. 

1-99  (86^-019-00066-6)  13.00  Apr.  1 

100-169 (869-019-00067-4)  21.00  Apr.  1 

170-199 (869-019-00068-2)  20.00  Apr.  1 

200-299 (869-019-00069-1)  6.00  Apr.  1 

300^99 (869-019-00070-4)  34.00  Apr.  1 

500-599 (869-01&-00071-2)  21.00  Apr.  1 

600-799 (869-019-00072-1)  8.00  Apr.  1 

800-1299  (869-019-00073-9)  22.00  Apr.  1 

I'tOO-End  (869-019-00074-7)  12.00  Apr.  1 

22  Ports:. 

1  299 (869-019-00075-5)  30.00  Apr.  1 

300-End  (869-019-00076-3)  22.00  Apr.  1 

23        (869-O19-00077-1)  21.00  Apr.  1 

24  Parts:. 

0-199  (869-019-00078-0)  38.00  Apr.  1 

200-499 (869-019-00079-8)  36.00  Apr.  1 

500-699 (869-019-0008O-1)  17.00  Apr.  1 

700-1699  (869-019-00081-0)  39.00  Apr.  1 

1700-End  > (869-019-00082-8)  15.00  Apr.  1 

25        (869-019-00083-6)  31.00  Apr.  1 

26  Paris:. 

§S  1.0-1-1  80  (869-019-00084-4)  21.00  Apr.  1 

H  1.61-1.169  (889-019-00085-2)  37.00  Apr.  1 

H  1.170-1.300  (869-019-00086-1)  23.00  Apr.  1 


1994 
1994 
1994 


1994 
1994 
1994 

1994 
1994 
1994 

1993 
1993 
1993 

1993 
1993 
1993 
1993 

1993 
1994 

1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Contmuea 
(Comprising  a  Complete  CFR  Set) 


mi* 


stock  Number 


Price     Revision  Dote 


§§1.301-1.400   (86^)19-00087-9) 

§§1401-1.440  (869-019-00088-7) 

§§1441-1500  (869-019-00089-5) 

§§1501-1640  (869-019-00090-9) 

§§1641-1.850  (869-019-00091-7) 

§§1851-1.907  (869-O17-00092-5) 

§§  1  908-1.1000 (869-019-00093-3) 

§§1.1001-1.1400  (869-019-00094-1) 

H1.1401-End (867-019-00095-0) 

2-29  (869-019-00096-8) 

30-39 (869-019-00097-6) 

40-49 (86&-O19-0009&-4) 

50-299  (86&-019-00099-2) 

300-499 (86&-019-00100-0) 

500-599 (869-022-00101-9) 

600-End  (869-019-00102-6) 

27  Parts:. 

1-199 (869-019-0010a-4) 

200-End  (869-022-00104-3) 

28  Portj:. 

0-42  (869-019-00105-1) 

43  End  (869-019-00106-9) 

29  Port*:. 

0  99        (869-019-00107-7) 

100-49S  (869-019-00108-5) 

500--899  (869^^19-00109-3) 

90&  1899  (86&^l&-00110-7) 

1900-1910  (551901.1  to  1910.999) (869-0 19-00 11 1-5) 

1910  (§§  1910  1000  to  end) (869-019-00112-3) 

1911-1925 (869-019-00113-1) 

1926  (86&-01 9-00114-0) 

1927-End  (86^-019-00115-8) 

30  Ports:. 

1  199  (869-019-00116-6) 

200-699 (869-019-00117-4) 

TOO  End  (86&-019-00118-2) 

31  Ports:. 

0-  199 (869-019-00119-1) 

20O  End  (869-019-00120-4) 

32  Ports:. 

1-39,  Vol.  I  

1-39,  Vol.  n  

1-39,  Vol.  m   

1-190 (869-019-00121-2) 

191-399 (869-019-00122-1) 

400^-629  .-. (869-019-00123-9) 

630--699  (869-019-00124-7) 

'0OT99  (869-019-00125-5) 

800-  End  (869-019-00126-3) 

33  Ports: 

1-124  (869-019-00127-1) 

125-199 (869-019-00128-0) 


21.00 
31.00 
23.00 
20.00 
24.00 
27.00 
26.00 
22.00 
31.00 
23.00 
18.00 
13.00 
13.00 
23.00 
6.00 
8.00 

37.00 
13.00 

27.00 
21.00 

21.00 
9.50 
36.00 
17.00 
31.00 
21.00 
22.00 
33.00 
36.00 

27.00 
20.00 
27.00 

18.00 

29.00 

15.00 
19.00 
18.00 
30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 


Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1993 
Apr.  1,  1994 
Apr.  1,  1993 

Apr.  1,  1993 
Apr.  1,  1994 

July  1.  1993 
July  1,  1993 

July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 
July  1.  1993 
July  1,  1993 
July  1,  1993 
July  1,  1993 
July  1.  1993 

July  1,  1993 
July  1.  1993 
July  1.  1993 

July  1,  1993 
July  1,  1993 


a  July 

3  July 

2  July 

July 

Jxily 

July 

•July 

July 

July 


1,  1984 
1,  1984 
1,  1984 
1,  1993 
1,  1993 
1,  1993 
1.  1993 
1.  1993 
1,  1993 


July  1.  1993 
July  1.  1993 


See  footnotes  at  end  of  table. 


CHECKUST  OF  CFR  VOLUMES  FOR  THIS  MONTH- 

(ComprlUng  a  Complete  CFR  Set) 


ntie 


Stock  Number 


20(>-End  (869-019-00129-8) 

MtartK. 

i  299 (869-019-00130-1) 

300-399 (869-019-00131-0) 

?'>0-End  (869-019-00132-8) 

i5  (867-019-00133-6) 

36  Parts:. 

.   199  (869-019-00134-4) 

20O-End  (869-019-00135-2) 

37        (889-019-00136-1) 

M  Part*:. 

u-17  (869-019-00137-9) 

18-End  (889-019-00138-7) 

39        (869-019-00139-5) 

40  Partt:. 

1^1  (869-019-00140-9) 

52  (869-019-00141-7) 

53-59 (869-019-00142-5) 

60  (869-019-00143-3) 

61-80 (869-019-00144-1) 

81-85 (869-019-00145-0) 

86-99 (866-019-00146-8) 

100-149 (869-019-00147-6) 

150-189 (869-019-00148-4) 

190-258 (869-019-00149-2) 

260-299 (869-019-00150-6) 

300-399 (869-019-00151^) 

400-424 (869-019-00152-2) 

425-699 (86B-019-00153-1) 

700-789 (866-019-00154-9) 

790-End  (866-019-00155-7) 

41  Chapt«rt:. 

1.  1-1  to  1-10  

1.  1-11  to  Appendix.  2  (2  Reserved) 

3-8 

7 

8 

9 

10-17  

18,  Vol.  I,  Paxta  1-6  

18,  Vol.  n.  ParU  6-19  , 

18,  Vol.  m.  Parte  20-52  

19-100  

1-100 (869-019-00156-5) 

101 (889-019-00157-3) 

102-200 (869-019-00158-1) 

2^1   Fnd  (869-019-00159-0) 

4i  ParU:. 

1    k^  (889-019-00160-3) 

400-429 (869-O19-00161-1) 

430-End  (869-019-00162-0) 


-Continued 


Price      Revttion  Date 


24.00       July  1,  1993 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(ComprtsJng  o  Complete  CFR  Set) 


27.00 
20.00 
37.00 
12.00 

16.00 
35.00 
20.00 

30.00 
30.00 
17.00 

39.00 
37.00 
11.00 
35.00 
29.00 
21.00 
39.00 
36.00 
24.00 
17.00 
39.00 
18.00 
27.00 
28.00 
26.00 
26.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
10.00 
30.00 
11.00 
12.00 

24.00 
25.00 
36.00 


July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

'July 
sjuly 
sjuly 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
3  July 
July 
July 
»July 
July 

Oct. 
Oct. 
Oct. 


993 
993 

993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 

984 
984 
984 
984 
984 
984 
984 
984 

984 
984 
993 
993 
993 
993 

993 

993 
993 


ntte 

43  Parts: 

i  999 

1000-3999  

4000-End  

44 

45  Parte:. 

1   199  

20(M99  

500-1199  

120O-End  

46  Parts:. 

1-40  , 

41-69  

70-89 , 

90-139  , 

140-155  

156-165  

166-199 

200-499  

500-End  

47  Parts:. 

0-lS  

20-39 

40-69 

70-79  

80-End   

48  Chapters:. 

1    Parte  1-51)   

1  Parts  52-99)  

2  ,  Parts  201-251)  

2  ( Parte  252-299)  

3-« 

7-14  

15-28  

29-End 

49  Parts:. 

1-99  

100-177  

178-199  

200-399  

400-999  

1000-1199  

1200-End  

50  Ports:. 

1   199  

200-599  

600-End 


Stock  Number 


Price      Revttion  Date 


869-019-00163-8 
869-019-00164-6 
869-019-00165-4 
869-019-00166-2 

869-019-00167-1 
869-019-00168-9 
869-019-00169-7 
869-019-00170-1 

869-019-00178-9 
869-019-00172-7: 
869-019-00173-5; 
86S-019-00174-3 
869-019-00175-1 
869-019-00176-0 
869-019-00177-8 
869-019-00178-6 
869-019-00179-4 

869-019-00180-8 
869-019-00181-6 
869-019-00182-4 
869-019-00183-2 

869-019-00184-1 

869-019-00186-9 
869-019-00186-7 
869-019-00187-5: 
869-O19-00188-3 
869-019-00189-1 
869-019-00190-6 
869-019-00191-3 
869-019^192-1 

869-019-00193-0 
869-019-00194-8 
869-019-00195-6 
869-019-00196-4 
869-O19-00197-2 
889-019-00198-1 
869-019-00199-9 

869-019-00200-6 
869-019-O0201-4 
869-019-00202-2 


23.00 
32.00 
14.00 
27.00 

22.00 
15.00 
32.00 
22.00 

18.00 
16.00 
8.50 
16.00 
12.00 
17.00 
17.00 
20.00 
15.00 

24.00 
24.00 
14.00 
23.00 
26.00 

36.00 
23.00 
16.00 
12.00 
23.00 
31.00 
31.00 
17.00 

23.00 
30.00 
20.00 
27.00 
33.00 
18.00 
22.00 

23.00 
21.00 
22.00 


Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 


See  footnotes  at  end  of  table. 


See  footnotes  at  end  of  table. 
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CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continuea 
(Comprtwng  a  Compt«t«  CFR  S«t) 

Tin* 

inc!e«  arKi  f  -»ding  A.)d»  (869-022-00053-5) 


Compt«t«  '19*^4  CfR  »•!    

Microflc^e  CFR  Edition:. 
Complete  set  (one-tlme  malllngr) 
Complete  set  (one-time  mailing) 
Complete  set  (one-time  mailing) 
Subscription  (mailed  as  Issued)  . 
Individual  copies  


Stock  Numb«f 
-022-00053-5)  

Prtc« 

38.00 

..     829.00 

..      188.00 
..      188.00 
..      223.00 
..      244.00 
2.00 

RsvltJon  Da1» 
Jan.  1,  1994 
1994 

1991 

1992 

1993 

1994 

1994 

'Because  title  3  Is  an  annual  compilation,  this  volume  and  all  previous  volumep 
should  be  retained  as  a  permanent  reference  source. 

The  July  1,  1985  edition  of  32  CFR  parts  1—189  contains  a  note  only  for  i>arts  1— 
39  Inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  In  parts  1 — 
39,  consult  the  three  CFR  volumes  Issued  July  1,  1984,  containing  those  parts. 

The  July  1,  1985  edition  of  41  CFR  chapters  1—100  contains  a  note  only  for  chap- 
ters 1  to  49  Inclusive.  For  the  full  text  of  procurement  regulations  In  chapters  1  to 
49,  consult  the  three  CFR  volumes  Issued  July  1,  1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  through  March  31,  1993.  The  CFR  volume  Issued  April  1,  1990  should  be  re- 
tained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  1991 
through  June  30,  1993.  The  CFR  volume  Issued  July  1,  1991  should  be  retained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  January  1, 
1993  to  December  31,  1993.  The  CFR  volume  issued  January  1,  1993  should  be  re- 
tained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954, 
PltUburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  OPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  783-3238  from  8:00  a.m.  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 
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TITLE  1— GENERAL  PROVISIONS 

Chapter  III— Administrative  Con- 
ference of  ttie  United  States 
(Parts  300—399) 

305  Amended 6213 

310  Amended 6213 

TITLE  3— THE  PRESIDENT 

Proclamation* 

5983  Suspended  by  Proc.  6693 26923 

6569  Revoked  by  Proc.  6685 24337 

6579  See  Proc.  6660 8115 

6641  Modified  by  Proc.  6660 8115 

6644 1261 

6645 2723 

6646 2925 

6647 2927 

6648 5691 

6649 5693 

6650 8115 

6651 10049 

6652 10265 

6653 10721 

6654 10723 

6655 10725 

6656 11175 

6657 13639 

6658 14357 

6659 14729 

6660 14731 

6661 16505 

6662 16507 

6663 16769 

6664 16961 

6665 17453 

6666 17455 

6667 17911 

6668 18287 

6669 18289 

6670 18467 

6671 18469 

6672 18471 

6673 18707 

6674 19123 

6675 19125 

6676 19629 

6677 21913 

6678 22123 

6679 22955 

6680 22957 

6681 22959 

6682 23611 

6683 24027 


6684 24335 

6685 24337 

6686 24627 

668- 24629 

6688 24883 

6689 25783 

6690 26407 

6691 26583 

6692 26733 

6693 26923 

6694 27963 

Executive  Orders 

1919^2  Revoked  in  part  by  PLC 

7046 24648 

December   12,    1917   Revoked   In 

part  by  PLO  7029 8868 

3406  Revoked  In  part  by  PLO 

7048 24649 

5327  Revoked  In  part  by  PLO 

7039 19641 

6016  Revoked  in  part  by  PLO 

7039 19641 

7038  Revoked  In  part  by  PLO 

7039 19641 

7048  Revoked  In  part  by  PLO 

7048 24649 

7693  Revoked  in  part  by  PLO 

7028 7226 

8685  Revoked  In  part  by  PLO 

7045 24947 

11063    Revised    and    revoked    in 

part  by  EO  12892 2939 

12250 2939 

See  EO  12892 2937 

Supplemented  by  EO  12898 7629 

12259  Revoked  by  EO  12892 2939 

12582  Revoked  by  EO  12913 23115 

12729  Revoked  by  EO  12900 9061 

12759    Revoked   in   part   by   EO 

12902 11463 

12775  See  EO  12917!.!!!!!!!!!!!!!!.!!!.!!!. i.^26925 

See  EO  12914 24339 

12779    Revoked   in   part   by   EO 

12917 26925 

i2808    Continued   by    Notice    of 

May  25,  1994 27429 

12810    Continued    by    Notice    of 

May  25,  1994 27429 

12831    Continued    by    Notice    of 

May  25,  1994 27429 

12840  Superseded  by  EO  12903 11473 

12846    Continued    by    Notice    of 

May  25,  1994 27429 

12853    Revoked   in   part   by   EO 

12917 26925 
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TITLE  3      Exocuttvo  Orders— Con. 
12864  Amended  by  EO  12890 499 

12873  See  EO  12902 11463 

12874  See  EO  12899 8113 

12875  See  EO  12989 7629 

12878  Amended  by  EO  12912 22949 

12882  Amended  by  EO  12907 18291 

12890 499 

12891 2935 

12892 2939 

See  Memorandum   of  Jan.   17, 

1994 8513 

12893 4233 

12894 4237 

12895 - 4239 

12896 5515 

12897 5517 

12898 7629 

12899 8113 

12900 9061 

12901 10727 

12902 11463 

12903 11473 

12904 13179 

12905 14733 

12906 17671 

12907 18291 

12908 21907 

12909 21909 

12910 21915 

12911 21121 

12912 22949 

12913 23115 

12914 24339 

12915 25775 

12916 25779 

12917 26925 

12918 28205 

Admlnlstrattve  Orders 
MemoTandumi 

Dec.  30.  1992  See  Memorandum  of 

Apr.  21.  1994 21619 

Jan.  1.  1994 653 

Jan.  8,  1994 5071 

Jan.  17.  1994 8513 

See  EO  12892 2939 

Jan.  29.  1994 « 5929 

Mar.  10,  1994 14079 

Mar.  29,  1994 17223 

Mar.  30,  1994 17229 

Apr.  21,  1994 19627.  21619 

Apr.  29.  1994 22951,  22953 


Sotices: 
May  25.  1994 . 


.27429 


Presidential  Determinations: 

No.  93-16  of  Mar.  20.  1993  Termi- 
nated in  part  by  USTR  no- 
tice of  Mar.  10.  1994 11360 

No.  94-7  of  Dec.  18.  1993 1 

No.  94-8  of  Jan.  5,  1994 7893 

No.  94-9  of  Jan.  5.  1994 2929 

No.  94-10  of  Jan.  5.  1994 2931 

No.  94-11  of  Jan.  13.  1994 4547 

No.  94-12  of  Jan.  16.  1994 2933 

No.  94-13  of  Jan.  14.  1994 4777 

No.  94-14  of  Feb.  1,  1994 5931 

No.  94-15  of  Feb.  18.  1994 10047 

No.  94-16  of  Mar.  16.  1994 14081 

No.  94-17  of  Mar.  20,  1994 14735 

No.  94-18  of  Mar.  22.  1994 14737 

No.  94-19  of  Mar.  25,  1994 15609 

No.  94-20  of  Mar.  30,  1994 17225 

No.  94-21  of  Mar.  30,  1994 17227 

No.  94-22  of  Apr.  1.  1994 17231 

No.  94-23  of  May  3,  1994 24625 

No.  94-25  of  May  16.  1994 27431 

TITLE  6— ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1  —  1199) 

110.101  Introductory  text  amend- 
ed  2945 

110.102  (c)  amended 2945 

531  Authority  citation  revised 24029 

531.201  Corrected 5223 

531.205  (a)(3)  and  (4)  amended 11700 

531.301  Regulation  at  58  F  3200 
confirmed  and  amended 11700 

531.302  (a)  revised 11700 

531.304  Regulation  at  58  FR  3201 

confirmed 11700 

531.406    (b)(2)(iii)   correctly    des- 

igmated 5223 

531.412  (a)  revised;  interim 24029 

531.414  (b)  revised;  Interim 24030 

532  Technical  correction 26847 

532.201—532.283  (Subpart  B)  Reg- 
ulation at  58  FR  59640  con- 
firmed;   Appendix    D    amend- 
ed  11710 

Regulation  at  58  FR  68717  con- 
firmed  13181 

Appendixes  B  and  D  amended; 
interim 13641 

Regulation  at  58  FR  45414  con- 
firmed  26685 


MAY  1994  IS 
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Regiilatlons  at  58  FR  64366  and 

68716  confirmed 27213 

532.509  Regulation  at  58  FR  3201 

confirmed 11700 

550.103  Regulation  at  58  FR  3201 
confirmed 11700 

560.104  Regulation  at  58  FR  3201 
confirmed 11700 

550.105  Regulation  at  58  FR  3201 
confirmed 11700 

550.106  Regulation  at  58  FR  3201 
confirmed 11700 

550.107  Regulation  at  68  FR  3201 
confirmed 11700 

550.113  (d)(1)  and  (2)  revised 11701 

675.102  Regulation  at  68  FR  3201 

confirmed 11700 

575.202  Regulation  at  58  FR  3201 

confirmed 11700 

575.205  Regulation  at  58  FR  3201 

confirmed 11700 

575.302  Regulation  at  58  FR  3201 

confirmed 11700 

(a)(4)  revised 11701 

582  Added;  interim 14541 

591.201—591.211  (Subpart  B)  Ap- 
pendix A  revised 13850 

630  Authority  citation  revised 4242 

630.901—630.915    (Subpart    I)   No- 
menclature        change;         In- 
terim  4242 

630  901  (b)  revised;  interim 4242 

a30  902  Amended;  interim 4242 

630.903  Revised;  Interim 4242 

630.905  (b)  and  (c)  amended;  in- 
terim  4242 

630.907  (c)  and  (d)(1)  revised;  in- 
terim  ; 4242 

630.908  (c)  amended;  interim 4243 

630.910  (a)(2)  removed:  (a)(3).  (4) 

and  (5)  redesignated  as  new 

(a)(2),  (3)  and  (4);  interim 4243 

630.913  (a)  revised;  Interim 4243 

630  914  Revised;  Interim 4243 

630.915  Removed;  Interim 4243 

630.1001  (a)  amended;  (b)(2)  re- 
vised; interim 4243 

630.1002  Amended;  Interim 4243 

630.1003  (a)  Introductory  text  re- 
vised; (a)(2)  amended;  in- 
terim  4243 

630.1004  (d)  and  (h)  introductory 
text  revised;  (J)  amended;  in- 
terim  4243 

630.1006  (c)  amended;  interim 4243 


630.1007  (b)  and  (c)  amended;  in- 
terim  4243 

630.1008  (a)  introductory  text,  (c) 
and  (d)(1)  revised;  (a)(1)  and 

(2)  amended;  interim 4243 

63^1010  (a)(2)  revised;  Interim 4243 

630.1012  (a)  revised;  Interim 4243 

630.1013  Heading  and  (a)  revised; 
interim 4243 

630.1015  Heading  and  (a)  revised; 
Interim 4244 

630.1016  Revised;  Interim 4244 

733  Revised;  interim 5314 

831.105  Regulation  at  58  FR  52880 

confirmed 12144 

831.112  Regulation  at  58  FR  52880 

confirmed 12144 

831.601    Reg\ilatlon8    at    68    FR 

52880  and  52882  confirmed 12144 

831.603  Regulation  at  58  FR  52880 
confirmed 12144 

831.604  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.605  Regulations  at  58  PR 
52880  and  52882  confirmed 12144 

831.606  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.607  ReguiatlonB    at    58    FR 

52880  and  62882  confirmed 12144 

831.608  Regulation  at  58  FR  52882 
confirmed 12144 

831.609  Regulation  at  58  FR  52882 
confirmed 12144 

831.610  Regulation  at  58  FR  52882 
confirmed 12144 

831.611  Regulations  at  68  FR 
52880,  52881  and  62882  con- 
firmed  12144 

831.612  Regulations    at    58    FR 

52881  and  52882  confirmed 12144 

831.613  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.614  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.615  Regulation  at  58  FR  52882 
confirmed 12144 

831.616  Regulation  at  58  FR  52882 
confirmed 12144 

831.617  Regulation  at  58  FR  52882 
confirmed 12144 

831.618  Regulation  at  58  FR  52882 
confirmed 12144 

831.619  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.620  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 
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TITLE  5 

831.621  R,'^-..A-      :.8     a:     5B     FR 
52881  and  52882  confirmed 12144 

831.622  Re?\ilatlonfl    at    58    FR 
52881  and  52882  confirmed 12144 

831.623  Re?ulatlonB    at    58     FR 
52881  and  52882  confirmed 12144 

831624     Regrulatlons    at    58     FR 

52881  and  52882  confirmed 12144 

831.625  Regrulatlon  at  58  FR  52882 
confirmed 12144 

831.626  Reffulatlons    at    58     FR 
52881  and  52882  confirmed 12144 

831.627  Regulation  at  58  FR  52882 
confirmed 12144 

831.628  RegrulatiODB    at    68    FR 

52881  and  52882  confirmed 12144 

831629  Reflations    at    58     FR 
52881  and  52882  confirmed 12144 

831630  Regulation*    at    58     FR 
52881  and  52882  confirmed 12144 

831.631  Regrulatlon  at  58  FR  52882 
confirmed 12144 

831.632  Regrulatlon  at  58  FR  52882 
confirmed 12144 

831.641  Regulation  at  68  FR  52882 
confirmed 12144 

831.642  Regulation  at  58  FR  52882 
confirmed 12144 

831.643  Regulation  at  68  FR  52882 
confirmed 12144 

831.644  Regrulatlon  at  58  FR  52882 
confirmed 12144 

831.645  Regrulatlon  at  58  FR  52882 
confirmed 12144 

831.651  Reg^ulatlon  at  68  FR  52882 

confirmed 12144 

831.661  Regxilatlon  at  58  FR  52882 
confirmed 12144 

831.662  Reflation  at  58  FR  52882 
confirmed 12144 

831.663  Reflation  at  68  FR  62882 
confirmed 12144 

831  664  Regulation  at  58  FR  52883 

confirmed 12144 

831  665  Regrulatlon  at  58  FR  52882 

confirmed 12144 

831.671  Relation  at  68  FR  52882 

confirmed 12144 

831  672  Regrulatlon  at  58  FR  52882 

confirmed 12144 

831.673  Regulation  at  58  FR  52882 

confirmed 12144 

831.681  Relation  at  58  FR  52882 

confirmed 12144 

831  682  Regrulatlon  at  68  FR  52882 

confirmed 12144 


831.683  RegxQatlon  at  58  FR  52882 
confirmed 12144 

831.684  Regulation  at  58  FR  52882 
confirmed 12144 

831.685  Regrulatlon  at  58  FR  52882 
confirmed 12144 

831.701  Relation  at  58  FR  52881 

confirmed 12144 

831.1211  Removed:  new  831.1211 
redesignated  from  831.1212 27214 

831.1212  Redeslgmated  aa  831.1211; 
new  831.1212  redesignated 
from  831. 1213 27214 

831.1213  Redeal^ated        as 
831.1212 27214 

831.2203    Reflation    at    58    FR 

52882  confirmed 12144 

837.505  Added 10267 

838.711  Relation  at  58  FR  52882 

confirmed 12144 

838.733  Regulation  at  68  FR  52882 

confirmed 12144 

838.921  Regulation  at  58  FR  52882 
confirmed 12144 

838.922  RegTilatlon  at  58  FR  52882 
confirmed 12144 

838.1006    Regulation    at    58    FR 

52882  confirmed 12144 

838.1016    Regrulatlon    at    58    FR 

52882  confirmed 12144 

842.602  Regulation  at  58  FR  52883 

confirmed 12144 

842.615  Regrulatlon  at  58  FR  52883 

confirmed 12144 

890.109  Regulation  at  58  FR  47824 

confirmed 12145 

890.301  Regvilatlon  at  58  FR  47824 

confirmed 12145 

890.304  Regulation  at  58  FR  47826 

confirmed 12145 

890.306  Regulation  at  58  FR  47825 

confirmed 12145 

890.803  Regulation  at  58  FR  52882 

confirmed 12144 

890.805  Regulation  at  58  FR  52882 

confirmed 12144 

890.1006  Added;  interim 24030 

Chapter  II— Merit  Systems  Protec- 
tion Board  (Parts  1200—1299) 

1200.10  (1)  SLmended;  (m)  revised 14739 

1201.112  Revised 22125 

1201  Appendix  n  revised 14739 

Appendix  III  amended 14740 
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Chapter  VI— Federal  Retirement 
Thrift  Investment  Board  (Parts 
1600-1699) 

1620.72  (d;  removed;  Interim 1889 

1620.73  Removed;  new  1620.73  re- 
designated from  1620.74;  In- 
terim  1889 

1620.74  Redeslgrnated  a«  1620.73; 
new  1620.74  redeslgmated 
from  1620.75;  Interim 1889 

1620.75  Redesignated  as  1620.74; 
new  1620,75  redesignated 
from  1620.76;  Interim 1889 

1620.76  Redesignated  as  1620.75; 
Interim 1889 

1620.83  (c)  removed;  Interim 1889 

1620.84  Removed;  new  1620.84  re- 
designated from  1620.85;  In- 
terim  1890 

1620.85  Redesignated  as  1620.84; 
new  1620.85  redesignated 
from  1620.86;  interim 1890 

1620.86  Redesignated  as  1620.85; 
Interim 1890 

1630.5  (a)  revised 26409 

Chapter  XVI— Office  of  Govern- 
ment Ethics  (Parts  2600—2699) 

2635  403  (a)  amended 4780 

2635  803  Amended 4780 

26'35  Appendix  A  added 4780 

2638.203  (b)(6)  revised;  interim 12148 

2638.702  (a)(2)  Introductory  text, 
(3)  Introductory  text,  (11)  and 

(ill)  revised;  interim 12148 

2638.703  Revised;  interim 12148 

2638.704  (a),  (b)(4),  (c)  and  (d)  re- 
vised; interim 12149 

Chapter  XLVIII— Nuclear  Regu- 
latory Commission  (Port  5801) 

Chapter  XLVIII  Established 17459 

Chapter  LXIII— Inter-America 
Foundation  (Part  7301) 

Chapter  LXni  Established 3772 

Proposed  Rules: 

185 24661 

213 4601.24966 

300 8419 

316 4601 

317 6593 


351 27509 

410 6593 

412 6593 

591 27314 

630 24660 

772 7909 

890 24062,  26847 

1201 18764 

1209 18502 

1630 14371 

2400—2499  (Ch.  XIV) 22537 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0—26) 

1.410— 1.429  (Subpart  M)  Added 8824 

2.19  (b)(38)  added 18709 

2.21  (b)(1),  (6),  (8),  (10),  (11),  (13), 
(14),  (15),  (19),  (20),  (21).  (24). 
(31),    (36)    and    (39)    revised; 

(b)(40)  through  (43)  added 14084 

2.23  (b)(32)  added 2725 

2.25  (e)(17)  added 21917 

2.35  (a)  amended 8830 

2.60  (a)(45)  added 18709 

2.65  (a)(1).  (6).  (9).  (11).  (12).  (14). 
(15).  (16),  (20).  (21),  (22).  (25). 
(32).  (37)  and  (40)  revised;  sec- 
ond (a)(42)  redesignated  as 
(a)(43);    (a)(44)    through    (47) 

added 14084 

2.71  (a)(33)  added 2725 

7.15  (b)(ll)  revised 15827 

16  Authority  citation  revised 3981 

16.4  Revised 3981 

16.5  Revised 3981 

25  Added:  Interim 2689 

Chapter  I— Agricultural  Marketing 
Service  (Standards,  Inspections, 
Marketing  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.909  (b)  revised 26410 

28.911  (a)  amended 26410 

29.8001  Table  amended 27215 

54.27  Regulation  at  58  FR  64670 
eff.   date  corrected   to   12-&- 

93 1890 

Regulation  at  58  FR  64670  con- 
firmed  13643 

58  Authority  citation  revised 5934 

58.43  Re  vised 5934 
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TITLE  7     Chapter  I— Con. 

vi  45  Revised 5934 

58.101  (c)  amended;  Interim 24321 

58.126    (e)(5)(il)    redesignated   as 

(e)(5){lil);        new        (eKSKU) 

added;  Interim 24321 

58  305  (f)  revised 1264 

58  323  Removed 1264 

58.346  Revised 1264 

58.2425—58.2435       (Subpart       O) 

Added 1284 

61  26  Removed 26411 

61  27  Revised 26411 

61.28  Removed „ 20411 

61.29  Removed 26411 

61  43  Undesignated  center  head- 
ing and  t«xt  removed 26411 

68  Determination 26585 

80  Regulation  at  58  FR  29098  con- 
firmed  25786 

91.5  (aKlKll).  (2K1)  and  (ill)  re- 
vised; (a)(3)  and  (b)  amended; 
Interim 24321 

91.37  (a)  Introductory  text 
amended;  Tables  1  through  5 
revised;  Interim 24321 

93.3  (a)  amended;  Interim 24324 

93.102  (a)(1)  and  (2)  revised;  in- 
terim  24324 

94.3  (3)  amended;  Interim 24325 

95  2  Amended;  Interim 24325 

98  3  (b)(3)  revised,  Interim 24325 

100.32  (a)  suspended;  eff.  7-1-94  to 

8-^1-94 6869 

110    Regulation   at   58    FR   42448 

corrected 15313 

201-104  (a)  revised 666 

Chapter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parti  210—299) 

210  Authority  citation  revised 1894 

210.11  (a)(2)  amended 23614 

210.18  Regulation  at  58  FR  38584 
confirmed;  (c)  Introductory 
text  and  (1)(1)(111)  amended; 
(l)(l)(lv)  removed;  (l)(l)(v)  re- 
designated as  new  (DdKlv) 1894 

210.19  Regulation  at  58  FR  38686 
connrmed;  (cK2Kll)  and  (d) 
amended 1894 

210  30  Regulation  at  58  FR  38586 

confirmed 1894 

215  Authority  citation  revised 1894 

215  2  Regulation  at  58  FR  38686 

confirmed 1894 


215.11  Regulation  at  58  FR  38686 
confirmed 1894 

215.13  Regulation  at  68  FR  38686 
confirmed;  (e)  amended 1894 

220  Authority  citation  revised 1894 

220.2  Regulation  at  58  FR  38587 

confirmed 1894 

(1-1)  amended 23614 

220.12  (b)(1)  amended 23614 

220.13  Regulation  at  58  FR  38587 
confirmed 1894 

220.15  Regulation  at  68  FR  38687 
confirmed;  (f)  amended 1894 

246  Nomenclature  change 11498 

246.2  Amended 11498 

246.3  (b)  amended;  (c)  and  (eX4) 
redesignated  as  (c)(1)  and 
(e)(5);  new  (c)(1)  revised; 
(c)(2)  and  new  (e)(4)  added 11499 

246.4  (a)(2).  (7).  (10).  (11)(1).  (13) 
and  (19)  amended;  (a)(8)  and 
(9)    revised;    (a)(20)    through 

(23)  added 11499 

246.6  (b)(1)  revised;  (f)  added 11500 

246.7  (b)  through  (n)  redesignated 
as  (c)  through  (o)  and 
amended;  new  (b)  and  new 
(J)(9)  added;  new  (d).  (h)(1)  in- 
troductory text  and  (11)  re- 
vised; new  (f)(2Klv)  and  new 
(j)(6)  amended 11500 

246.9  (g)  amended 11503 

246.11  (c)(2)  amended:  (c)(3).  (6). 
(6)  and   (eK4)  revised;   (cK8) 

added 11503 

24612     (o).     (r)(2)(ll)     and     (ill) 

amended;  (r)(8)  revised 11503 

246.14  (c)  heading.  Introductory 
text  and  (1)  revised;  (cKlO) 
added 11503 

246.16  (a)  through  (1)  revised;  (J) 
and  (k)  removed;  (1)  through 
(q)  redesignated  as  (j) 
through    (o);    new    (k)(2Kll) 

and  (HI)  amended 11604 

246.19  (b)(3)  revised 11508 

246.24  (a)  revised 11508 

246.26  rb)(2)  amended 11508 

246.27  (a)  through  (d)  and  (f)  re- 
vised  11508 

248  Added;  Interim 11517 

248.4  0MB  number  pending 11519 

248.9  0MB  number  pending 11521 

248.10  0MB  number  pending 11521 

248.11  0MB  number  pending 11624 

248.14  0MB  number  pending 11524 
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248.17  0MB  number  pending 11527 

248.18  0MB  number  pending 11527 

250  Authority  citation  revised 16972 

250.3  Amended 16972 

250.41  (a)(1)  amended 16972 

250.52  Added 16973 

251  Heading  revised 16974 

251.2  (c)  amended 16974 

251.3  (d)  revised;  (f)  removed;  (g) 
redesignated  as  (f) 16974 

251.4  (d)(3)  revised;  (d)  conclud- 
ing text  removed;  (h),  (1)  and 
(J)  redesignated  as  (J),  (k) 
and  (1);  (c)(3).  new  (h)  and  (1) 
added;  new  (1)  amended 16974 

251.6  (a)(4)  revised 16974 

251.7  (a)  revised 16974 

251.8  Heading  and  (d)  revised 16974 

251.9  (a)  and  (c)  revised 16975 

251.10  (a)(2)  and  (d)(1)  amended; 
(e)(2)  revised;  (e)(7).  (g).  and 

(h)  added 16975 

263.2  (c)  revised;  Interim 1449 

253.6  (b)(1)  amended;  Interim 1449 

254.2  (d)  revised:  Interim 1449 

271.2  Amended 6698.  27434 

Regulation  at  54  FR  24527  con- 
firmed and  amended 16095 

Regulation  at  59  FR  5698  eff. 
date  corrected  In  part  to  2-1- 

92 22723 

271.8  Regulation  at  54  FR  24527 

confirmed 16095 

272.1  (g)(130)  added 2731 

(g)(131)  added 5699 

Regulation  at  64  FR  24527  con- 
firmed; (g)(132)  added 16095 

(g)(133)  added 16978 

Regulation  at  59  FR  5699  eff. 
date  corrected  In  part  to  2-1- 
92 22723 

272.2  Regulation  at  64  FR  24627 
confirmed 16096 

272.4  Regulation  at  64  FR  24527 
confirmed 16096 

272.5  Regulation  at  64  FR  24627 
confirmed 16096 

273.1  (e)(l)(lll)  amended 5699 

Regulation  at  59  FR  5699  eff. 

date  corrected  In  part  to  2-1- 

92 22723 

273.2  Regvdatlon  at  64  FR  24528 
confirmed:  (b)(3).  (c)(5). 
(f)(8)(l)(A)  and  (11)  amended 16096 

273.7  (o)(7)  revised:  (o)(8)(l) 
amended;  (p)(4)  added 16978 


273.8  Regulation  at  64  FR  24629 
confirmed 16096 

273.9  (c)(17)  added 5699 

Regulation  at  54  FR  24529  con- 
firmed  16096 

273.10  Regulation  at  54  FR  24529 
confirmed 16096 

273.11  (f)  heading  revised;  (f)(1) 

and  (3)  amended 6699 

Regulation  at  54  FR  24630  con- 
firmed  16096 

Regulation  at  59  FR  5699  eff. 
date  corrected  In  part  to  2-1- 
92 22723 

273.12  Regulation  at  54  FR  24530 
confirmed 16096 

273.13  (b)(14)  added 2731 

Regulation  at  54  FR  24530  con- 
firmed  16096 

273.18  (d)(3)(lv)  through  (vlll). 
(4)(il).  (ill)  and  (h)  through 
(1)  redesignated  as  (d)(3)(vl) 
through  (X).  (4)(lil).  (Iv)  and 
(1)  through  (m);  (d)(3)  Intro- 
ductory text  and  new 
(d)(4)(lv)  amended;  (d)(3)(lll). 
new  (Iv),  new  (v),  new  (4)(ii) 
and  new  (h)  added;  (d)(4) 
heading.  (1)  and  new  (i)(l)  re- 
vised  2731 

273.21  Regulation  at  64  FR  24630 

confirmed 16096 

276.2  (e)(3)  revised 2733 

277.4   (b)(1)   revised;    (b)(ll)   and 

(12)  added 2733 

Regulation  at  64  FR  24531  con- 
firmed; (f)  amended 16096 

277.16  (c)(l)(ll)  and  (ill)  revised; 

(c)(l)(iv)  added 2733 

277.18  (b).  (c)(1)  introductory 
text,  (11).  (d)(l)(li).  (g)  head- 
ing. (1),  (2)  Introductory 
text.  (11).  (3).  (5)  introductory 
text,  (6).  (7).  (8)  introductory 
text,  (iv)  and  (p)(5)  amend- 
ed  2733 

277  Appendix  A  amended 2733 

Appendix  A  regulation  at  54 
FR  24531  confirmed 16096 

278.6      (j)      introductory      text 

amended 27434 

278.9  (j)  added 27434 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,  1994  THROUGH  MAY  31,  1994 


TITLE  7 

Chapter  III— Animal  and  Plant 
Hoalth  Inspection  Son/Ico,  De- 
partment of  Agriculture  (Parts 
300—399) 

300  Autnority  citation  revlMd 9614 

300.1  (a)  revlMd 9614 

Re^rulatlon  at  59  FR  9614  with- 
drawn  18943 

301  Technical  correction 11659 

301.38-2  (b)  amended 9066 

R«ff\ilatlon  at  59  FR  9066  eff. 
date      confirmed;      fb)      cor- 
rected  17917 

301.52-2a   Amended;   heading   re- 
vised  25788 

Amended;  Interim 27966 

301.75-4  (a)  and  (d)(1)  revised 25288 

301.78-2  (a)  amended;  Interim 25791 

301.78-3  (c)  amended;  Interim 2282, 

7896.  11179 
301.78-10  (c)  amended;  0MB  num- 
ber; Interim 25791 

301 80-2a    Regulation   at   58    FR 

51980  confirmed 12795 

301.81-3  (e)  amended;  Interim 3314. 

•  22492 

(e)  corrected 6531 

301.83  (b)  amended 13183 

319.28  (a),  (b)  Introductory  text 

and  (6)  amended 13183 

319.37—319.37-14     (Subpart)     Au- 
thority citation  removed 21622 

319.37-2  (a)  Uble  amended 9918 

319.37-14  (b)  amended 21622 

319.56-2  (h)  amended 9382 

321  Authority  citation  revised 9918 

321.2  Amended 9918 

321.8  Heading  revised 9918 

321.9  Revised 9918 

322  Authority  citation  revised 656 

322.1  Footnote  1  revised 656 

354.2  Table  amended 21623,  27435 

Ctiapter  IV— Federal  Crop  Insur- 
ance Corporation,  Department 
of  Agriculture  (Parts  400—499) 

457  Heading  revised 9391 

457.101  Added 9391 

457.102  Added 9397 

467.103  Added 9397 

457.110  Added;  Interim 9615 


Chapter  VII— Agricultural  Sta- 
bilization and  Conservation 
Service  (Agricultural  Adjust- 
ment), Department  of  Agri- 
culture (Parts  700—799) 

703  Authority  citation  revised 3773 

703.1  Revised;  Interim 3773 

703.2  (f)(1)  and  (2)  amended;  In- 
terim  3774 

703.3  (b)  amended;  Interim 3774 

703.5  Revised;  Interim 3774 

703.7  (a)(l)(l),  (2)(1).  (11)  and  (111) 
revised;  Interim 3774 

703.8  (a)  amended;  Interim 3774 

703.9  (b)  revised;  Interim 3774 

703.10  Revised;  Interim 3774 

703.11  Heading,  (b)(1).  (2).  (c)  and 

(d)  revised;  Interim 3776 

703.12  (a)  Introductory  text, 
(l)(lv).  (V).  (3).  (14).  (17)  and 
(18)  revised;  (a)(l)(vi)  and  (19) 
added;  Interim 3775 

703.13  (c)(4)  removed;  (cK5)  redes- 
ignated as  (c)(4);  (c)(1)  and 
new  (4)  revised;  (e)  added;  in- 
terim  3775 

703.15  (a),  (b)(2)  and  (d)  revised; 
Interim 3775 

703.17  (c)  revised;  Interim 3775 

703.25  (c)  added;  Interim 3775 

723.111  Elxlstlng  text  designated 

as  (a);  (b)  added 6866 

723.112  Elxlstlng  text  designated 

as  (a);  (b)  added 22725 

723.113  Elxlsting  text  designated 

as  (a);  (b)  added 27220 

723.114  Existing  text  designated 

as  (a);  (b)  added 27220 

723.115  ElxlBtlng  text  designated 

as  (a);  (b)  added 27220 

723.116  Existing  text  designated 

as  (a);  (b)  added 27220 

723.117  Elxistlng  text  designated 

as  (a);  (b)  added 27220 

723.118  Existing  text  designated 

as  (a);  (b)  added 27220 

729.214  (d)  added 9068 

735  Authority  citation  revised 15038 

735.2  (bb)  through  (11)  added 160,38 

735.16  (h)  added 15038 

735.100—735.105  Undesignated 

center  heading  added 15038 

735.100  Added 15038 

735.101  Added 15038 

735.102  Added 15039 
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735.103  Added 15039 

735.104  Added 16039 

735.105  Added 15039 

792  Added 15829 

Chapter  VIII— Federal  Grain  In- 
spection Service,  Depxartment 
of  Agriculture  (Parts  800—899) 

800.71  Regulation  at  68  FR  49422 

confirmed 13866 

810  lOS  (b)  amended 10573 

810.1604  Revised 10573 

810.1605  Existing  text  designated 

aa  (a),  (bi  added 10573 

Chapter  iX— Agricultural  Market- 
ing Service  (Marketing  Agree- 
rDents  and  Orders;  Fruits,  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900—999) 

905.140  Regulation  at  58  FR  65539 
confirmed 10052 

905  146  Revised;  Interim 26928 

905.147  (a)   ajid  (c)  revised;  in- 
terim  26929 

905.148  (a)  revised;  (b)  amended; 
Interim 26929 

905  306  Regulation  at  58  FR  59932 
confirmed 12524 

906  Budget  of  expenses 1266 

906  365  Regulation  at  58  FR  54926 
confirmed 1450 

Reg'jlatlon  at  58  FR  54201  con- 
firmed  1462 

907  Budget  of  expenses 4244 

907.58  Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10063 

907.71  Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.112  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.131  Regulation  at  58  FR  53114 

confirmed 242 

907.141  Regulation  at  58  FR  53114 
confirmed 242 

Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908  Budget  of  expenses 4244 

908.58  Suspended;  Interim 1269 

Regulation  at  69  FR  1269  con- 
firmed  10053 


908.71  Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.112  Suspended;  Interim 1289 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.131  Regidation  at  58  FR  53114 

confirmed 242 

908,141  Regulation  at  58  FR  63114 

confirmed 242 

Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

910.180  Regulation  at  58  FR  52402 

confirmed 1270 

911  Budget  of  expenses 5074,  18943 

911.53  Suspended;  Interim;  eff.  3- 
22-94  through  3-31-96 13430 

911.54  Suspended;  Interim;  eff.  3- 
22-94  through  3-31-96 13430 

911.55  Suspended;  Interim;  eff.  3- 
22-94  through  3-31-96 13430 

911.56  Suspended;  Interim;  e£f.  3- 
22-94  through  3-31-96 13430 

911.57  Suspended;  Interim;  eff.  S- 
22-94  through  3-31-96 13430 

911.58  Suspended;  Interim;  eff.  3- 
22-94  through  3-31-96 13430 

911.59  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

911.111    Suspended;    Interim;    eff. 

3-22-94  through  3-31-96 13430 

915  Budget  of  expenses 5074,  18943 

915.306  (a)(7)  revised;  Interim 15315 

916.350  (a)  Introductory  text  and 

(4)(lv)  revised;  interim 16838 

916.366  Revised;  Interim 16838 

917  Authority  citation  revised 10065 

917.4  Suspended  In  part 10055 

917.15  Suspended  In  part 10055 

917.18  (a)  suspended  in  part 10065 

917.20  Suspended  In  part 10066 

917.21  Suspended 10055 

917.24  (a)  and  (c)  suspended  in 

part 10055 

917.25  Suspended  in  part 10055 

917.26  Suspended  in  part 10056 

917.28  Suspended  In  part 10066 

917.29  (b)  suspended  in  part 10056 

917.34  (k)  suspended  in  part 10056 

917.35  (a)  suspended  in  part 10066 

917.100  Suspended  in  part 10056 

917.121  Suspended 10056 

917.143  (b)  Introductory  text  and 

(1)  through  (4)  suspended  in 

part 10056 
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TITLE  7     Chapter  IX— Con. 

917.1i9  Suspended 10056 

917.176  Suspended 10056 

917.179  Suspended  in  part 10056 

917.442  (a)  Introductory  text  and 

(4)(lv)  revised;  Intertm 15840 

917.459  Revised;  Interim 15841 

917.461  Suspended 10056 

925  Budget  of  expenses 3316,  15611 

927  Budget  of  expenses 12526 

928  Budget  of  expenses 1266 

932  Budget  of  expenses 12526 

932.153  Regulation  at  58  FR  48594 

confirmed 1273 

944  Comment  period  reopened 11529 

944.106  Regulation  at  58  FR  59934 

confirmed 12524 

944.312  (h)  corrected 4246 

Revised 25792 

944.401  Regulation  at  58  FR  48596 

confirmed 1273 

946  Budget  of  expenses 16039.  27221 

948  Budget  of  expenses 27223 

953  Budget  of  expenses 27222 

955  Authority  citation  revised 1896 

Budget  of  expenses 12527 

955.101  Added;  interim 1896 

Regulation  at  59  FR  1896  con- 
firmed  13868 

955  142  Added 18946 

958  Budget  of  expenses 24631 

969  Authority  citation  revised 1453 

Budget  of  expenses 1453,  12149 

959.322  (d)(2)  and  (3)  revised;  in- 
terim  13431 

Introductory  text  revised 17267 

Regulation  at  59  FR  13431  con- 
firmed  26736 

966  Authority  citation  revised 1455 

Budget  of  expenses 1455 

967.228  Regulation  at  58  FR  62033 

confirmed 6868 

979  Budget  of  expenses 4246.  15041 

979.304  (c)(2)  and  (3)  revised;  in- 
terim  13432 

Regulation  at  59  FR  13432  con- 
firmed  26736 

980  Comment  period  reopened 11529 

981  Authority  citation  revised 13434 

981.441  Comment     period     re- 
opened  4247 

981.442  (a)<4)  and  (5)  amended 13434 

982  Marketing  percentages 9071 

Budget  of  expenses 24632 

984  Authority  citation  revised 1456 

984.344  Budget  of  expenses 1456 

985  Marketing  percentages...  12151,  21917 


Budget  of  expenses 18948 

989  Marketing  percentages 12528 

Budget  of  expenses 12153 

989.126  (b)  introductlory  text  and 

(2)  revised;  interim 27226 

989.246  Regulation  at  59  FR  12530 

confirmed 27228 

993.128  (a)  revised;  interim 8518 

Regtilatlon  at  59  FR  8518  con- 
firmed  25794 

993.150  Corrected 10228 

998  Budget  of  expenses 24633 

999  Comment  period  reopened 11529 

Chapter  X— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Milk),  De- 
partment of  Agriculture  (Parts 
1  OCX)— 1199) 

1001.62  (c)  and  (d)  removed 16512 

1002.61  (d)  amd  (e)  removed 16512 

1005.7  (d)(3)  suspended  in  part  3- 

1-94  through  2-28-95 15318 

1007.7  (e)(3)  suspended  In  part 
and  (e)(4)  suspended  3-1-94 
through  2-28-95 15318 

1007.61  (a)  in  part  and  (b)  sus- 
pended;   eCf.    7-1-94    to    8-31- 
94 6869 

1011.7    (b)    amended,    eff.    3-1-94 

through  7-31-94 13644 

(d)(3)  suspended  in  part  3-1-94 
through  2-28-95 15318 

1033.60  (m)   redesignated  as  (n); 

new  (m)  added 24031 

1036.60  (m)   redesignated  as  (n); 

new  (m)  added 24031 

1046.2   Suspended   in  part  3-1-94 

through  2-28-95 15318 

1049.60   (1)   redesignated  as  (m): 

new  (1)  added 24031 

1094.7  (c)  suspended  In  part;  eff. 

3-3-94  through  12-31-94 10057 

1098  Removed 13645 

1106  Authority  citation  revised 11182 

1106  3  Suspended  In  part 1274 

1106.6  Suspended  In  part;  eff.  2-1- 

94  through  8-31-96 11182 

1106.7  (b)(1)   suspended   In   part: 

eff.  2-1-94  through  8-31-96 11182 

1106.13  (d)(1)  suspended;  eff.  ^-1- 

94  through  8-31-96 11182 

1124  Authority  citation  revised 15319 

1124.7     (b)     Introductory     text 

amended 1M19 
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1124.9  (c)  amended 15319 

1124.10  (c)(2)  revised 15319 

1124.19  Revised 15319 

1124.30  (a)(l)(l),  (11).  (c)(1).  (2)  and 

(3)  revised 15319 

1124.31  (a)(1).    (b)    Introductory 

text  and  (1)  revised 15320 

1124.32  Revised 15320 

1124.41  (c)  amended 15320 

1124.50—1124.54  Undesignated 

center  heading  revised 15320 

1124.50  Revised 15320 

1124.51  Revised 15320 

1124.51a  Removed 15321 

1124.53  Revised 15321 

1124.60—1124.62  Undesignated 

center  heading  revised 15321 

1124.60  Revised 15321 

1124.61  Revised 15322 

1124.62  Redesignated   as   1124.63; 

new  1124.62  added 15322 

1124.63  Redesignated  from  1124.62 

and  revised 15322 

1124.70  Revised 15322 

1124.71  Revised 15322 

1124.72  Revised 15323 

1124.73  Revised 15322 

1124.74  Removed;  new  1124.74  re- 
designated from  1124.75;  (c) 
revised 15323 

1124.75  Redesignated  as  1124.74 15323 

Redesignated      from      1124.76; 

(a)(l)(l).    (a)(2)(l)    and    (b)(4) 
amended 15324 

1124.76  Redesignated  as  1124.75; 
new  1124.76  redesignated 
from  1124.77 15324 

1124.77  Redesignated  as  1124.76; 
new  1124.77  redesignated 
from  1124.78;  (a)  Introductory 

text  amended 15324 

1124.78  Redesignated  as  1124.77 15324 

1124.85  (b)  and  (0(2)  amended 15324 

1126.12  (b)(5)  suspended 26737 

1135  Authority  citation  revised 15324 

1136.9  (c)  amended 15324 

1135.19  Revised 15324 

1136.30  Introductory  text,  (a)  and 
(c)  revised;  (b)  and  (d)  redes- 
ignated as  (d)  and  (e);  new 

(b)  added 15324 

1135.31  (a)  introductory  text 
amended;  (a)(4)  revised 15324 

1135.41  (b)(3)  amended;  (c)  re- 
vised  15324 


1135.50—1135.62         Undesignated 

center  heading  revised 15325 

1135.50  Heading  and  (a)  revised; 
(b)  Introductory  text,  (1)  and 
(2)  amended;  (e).  (f)  and  (g) 
added 15325 

1135.51  Revised 15325 

1135.51a  Removed 15325 

1135.53  Revised 15325 

1135.60—1135.62  Undesignated 

center  heading  added 15325 

1135.60  Revised 15326 

1135.61  Revised 15326 

1135.62  Redesignated  as  1135.63 15326 

Added 15327 

1135.63  Redesignated  from  1136.62 

and  revised 15326 

1135.70  Revised 15327 

1135.71  Revised 15327 

1136.72  Revised 15327 

1135.73  (b),  (d)  and  (e)(2)  through 

(6)  revised 15327 

1135.74  Removed;  new  1135.74  re- 
designated from  1135.76; 
(a)(4).  (b)(l)(i).  (11)  and  (ill) 
Introductory  text  amended; 
(b)(l)(ill)(a),  (6)  and  (c)  redes- 
ignated as  (b)(l)(lll)(A),  (B) 
and(C) 15327 

1135.75  Redesignated      from 
1135.77 15327 

1135.76  Redesignated  as  1135.74; 
new  1135.76  redesignated 
from  1135.78  and  amended 15327 

1135.77  Redesignated  as  1135.75 15327 

1135.78  Redesignated  as  1135.76 15327 

1135.85  (b)  and  (c)  amended 15327 

1150.131  (a)(4)  and  (8)  revised 13435 

Chapter  XI— Agricultural  Market- 
ing Sen^lce  (Marketing  Agree- 
ments and  Orders;  Miscellane- 
ous Commodities),  Department 
of  Agriculture  (Ports 

12(X)— 1299) 

1210.401  (b)  amended 18948 

1210.501  Added 18948 

1211  Authority  clUtlon  revised 11898 

1211.30—1211,39  Undesignated 

center  heading  removed 11898 

1211.30  Removed 11898 

1211.31  Removed 11898 

1211.32  Removed 11898 

1211.33  Removed 11898 

1211.34  Removed 11898 
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1211.36  Removed 11898 

1211.36  Removed 11898 

1211.37  Removed 11898 

1211.38  Removed 11898 

1211  39  Removed 11898 

1211.40—1211.42  Undesignated 

center  heading  removed 11898 

1211  40  Removed 11898 

1211.41  Removed 11898 

1211.42  Removed 11898 

1211.51  Removed 11898 

1211.54  Removed U898 

1211.56  Removed 11898 

1211.72  Removed 11898 

1211  77  Removed 11898 

1220  Referendum  reeulta 15327 

1240  Authority  citation  revised 22493 

Technical  correction 24217 

1240  50  (ai  amended;  interim 22493 

1240  114  (b)  smiended;  Interim 22493 

1250  510  Revised 12155 

Chapter  XIV— Comrrvxlity  Credit 
Corporation,  Department  of  Ag- 
riculture (Part*  1400—1499) 

1413.54  (aK5)(li)  and  (ill)  revised; 

(aK5)(lv)  and  (d)(4)  added 22495 

(aK3)(li)  and  (Hi)  revised; 
(a)(3)(lv)        and        (d)(4)(lll) 

added 22496 

(a)(4)(lll)  revised;  (a)(4)(lv)  and 
(d)(4)(v)  added 25795 

1413.104  (a)(8)(ii).  (ill)  and  (b)  re- 
vised; (a)(8)(lv)  added 22495 

1413.110  Cb)  revised;  interim 10574 

1421.7  (c)(7)(lll)  and  (Iv)  added 25795 

1421.217  (d)  added 25796 

1427.8  (a)(2)(ii)  PJid  (HI)  revised; 
(a)(2)(lv)  added 22495 

(a)(l)(ll)  and  (111)  revised; 
(a)(l)(iv)  added 22496 

1427.107  (a)(l)(l).  (11)  and  (2)(1) 
througrh  (iv)  revised;  (a)(2)(v) 
redesignated  as  (a)(2)(vlll); 
new  (a)(2)(v).  (vl)  and  (vll) 
added;  (c)(2)  amended 17919 

1434.1  (a)  revised;  Interim 23790 

1434.6  (b)  revised;  interim 23790 

1434.7  (c)(1)  and  (2)  added;  in- 
terim  23791 

1434  13  (b)  revised;  Interim 23791 

1434  14  Removed;  interim 23791 

14.34  16  (a)(1)  revised;  Interim 23791 

1434  17  (a)(3)  and  (4)  revised; 
ia)(6).  (6)  and  (7)  added;  in- 
terim  23791 


1434.23  (a)(2).  (3).  (b)(1).  (2),  (c), 

(d)  Introductory  text,  (2)  and 

(e)  revised;    (k)    added;    in- 
terim  23791 

1434.24  (f)  added;  interim 23792 

1434.25  (a)(1)  revised:  Interim 23792 

1434.26  (b)(3)  revised,  Interim 23792 

1434.27  (c)(3)  added;  interim 23792 

1464.12  Existing  text  designated 

as  (a);  (b)  added 6867 

1464.13  Existing  text  designated 

AS  (a);  (b)  added 27220 

1464.14  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.15  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.16  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.17  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.18  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.19  Existing  text  designated 

as  (a);  (b)  added 22725 

1464.101—1464.108      (Subpart      B) 

Regulation  at  58  FR  68020  eff. 

date  corrected  to  1-1-94 1274 

Revised 10944 

1468.4  (b)  revised 2284 

1475.3  Regulation  at  58  FR  62512 

confirmed 9919 

1475.6  Regulation  at  58  FR  62512 

confirmed 9919 

1475.10  Regulation  at  58  FR  62613 

confirmed 9919 

1475.17  Regiilatlon  at  58  FR  62513 

confirmed 9919 

1475.22  R^gxilation  at  58  FR  62513 

confirmed 9919 

Chapter  XV— Foreign  Agricultural 
Service,  Department  of  Agri- 
culture (Parts  1500—1599) 

1540.40—1540.45  (Subpart  C'  Regu- 
lation at  58  FR  16104  con- 
firmed  25797 

Chapter  XVI— Rural  Telephone 
Bank,  Department  of  Agri- 
culture (Part*  1600—1699) 

1610.1  Regulation  at  58  FR  66252 
confirmed 17464 

1610.2  Regulation  at  58  FR  662S2 
confirmed 17464 
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1610.3  Regulation  at  56  FR  66252 
confirmed 17464 

1610.4  Regulation  at  58  FR  66252 
confirmed 17464 

1610.5  Regulation  at  58  FR  66252 
confirmed 17464 

1610.6  Regulation  at  58  FR  66252 
confirmed 17464 

1610.11  Regulation  at  58  FR  66253 
confirmed 17464 

Chapter  XVII— Rural  Electrification 
Administration,  Department  of 
Agriculture  (Parts  1700—1799) 

1700.40—1700.44        (Subpart        D) 

Added 21624 

1700.60-1700.61       (Subpart       E) 

Added 21625 

1700.70—1700.73       (Subpart       F) 

Added 21625 

1700.90—1700.93       (Subpart       O) 

Added 21626 

1700.100—1700.109     (Subpart     H) 

Added 21626 

1700.120—1700.132      (Subpart      I) 

Added 21627 

1700.140—1700.150      (Subpart      J) 

Added 21631 

1700.160—1700.161      (Subpart      K) 

Added 21633 

1700.170—1700.173      (Subpart      L) 

Added 21633 

1703.12  Amended 11706 

1703.17  (c)  added 11706 

1703.18  Added 11706 

1703.19  Added 11706 

1703.20  Revised 11707 

1703.21  (b)  amended;  (d)  revised 11708 

1703.22  Added 11708 

1703.28  (b)  revised 11711 

1703.30  OMB  number 11711 

1703.34  (b)(5)(li)  and  (111)  revised; 

(b)(5)(iv)  and  (v)  added 11711 

1703.46  (e)  removed;  (f)  through 
(1)  redesignated  as  (e) 
through    (k);    (a)    and    new 

(g)(6)(lv)  amended 11711 

1703.61  (a)  and  (b)  amended 11712 

1703.66  (b),  (d),  (e)  and  (g)  re- 
vised; (h),  (1)  and  (J)  added 11712 

1703.67  Added 11712 

1703.68  Added 11712 

1710  Authority  citation  revised 495 

1710.2  (a)  amended;  Interim 495 

1710.7  Added;  Interim 3984 

1710.118  Removed;  Interim 496 


1710.350—1710.364  (Subpart  H) 
Heading  revised;  sections 
added;  Interim 496 

1717.851  Amended;  Interim 3986 

1717.852  (a)(l)(ll)        amended; 
(b)(l)(ll)(A)        revised;        in- 
terim  3986 

1717.860  Added;  Interim 3986 

1717.904  Added;  Interim 3987 

1736.2  Regulation  at  58  FR  66253 

confirmed 17464 

1735.10  Regulation  at  58  FR  66253 
confirmed;  (b)  revised 17464 

1735.13  Regulation  at  58  PR  66253 
confirmed 17464 

1735.14  Regulation  at  58  FR  66253 
confirmed 17464 

1735.17  Regulation  at  58  FR  66253 

confirmed 17464 

1735.20  Regulation  at  58  FR  66254 
confirmed 17464 

1735.21  Regulation  at  58  FR  66254 
confirmed 17464 

1735.22  Regulation  at  58  FR  66254 
confirmed 17464 

1735.30  Regulation  at  58  FR  66254 
confirmed 17464 

1736.31  Regiilatlon  at  58  FR  66255 
confirmed 17464 

1735.32  Regulations  at  58  FR 
66255  and  66256  confirmed 17464 

1735.74  Regulation  at  58  FR  66256 

confirmed 17464 

1737.2  Regulation  at  58  FR  66256 

confirmed 17464 

1737.11  Reg\ilatlon  at  58  FR  66256 
confirmed 17464 

1737.22  Regulation  at  58  FR  66256 

confirmed 17464 

1737.32  Regulation  at  58  FR  66256 

confirmed 17464 

1737.50  Regulation  at  58  FR  66256 

confirmed 17464 

1737.70  Regulation  at  58  FR  66256 
confirmed 17464 

1737.71  Regulation  at  58  FR  66257 
confirmed 17464 

1744.61  Regulation  at  58  FR  66257 

confirmed 17464 

1744.67  Regulation  at  58  FR  66257 
confirmed 17464 

1744.68  Regulation  at  58  FR  66257 
confirmed 17464 

1753.2  Regulation  at  58  FR  66259 

confirmed  and  3jnended 17464 
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1753.3  Regulation  at  58  FR  66259 
confirmed;  (a)  Introductory 
text  and  (4)  amended 17464 

1753.7  (f)(4)  revised 17679 

1753.15  Re?\aatlon  at  58  FR  66259 

confirmed;  (b)(4)  amended 17464 

1753.38  (a)(2)(lll)  removed; 
(a)(2)(lv)  through  (vll)  redea- 
ignated  aa  (a)(2)(lll)  through 
(vl);  (a)(2)(l)(J).  new  (a)(2)(v) 
and  (c)  revised 17679 

1753.66  Regulation  at  58  FR  66259 

confirmed;  (d)  amended 17464 

1755  Authority  citation  revised 17681 

1755.93  Table  amended 17681 

1767.18  Amended 27436 

1767.19  Amended 27436 

1767.41  Amended « 27436 

1773  Authority  citation  revised 659 

1773.3  (c)  revised 669 

1773.20  (a)  revised 669 

1773.21  (b)  and  (c)  revised 659 

1773.34  (e)(l)(l)  and  (2)(1)  re- 
moved; (e)(l)(ll).  (111).  (Iv), 
(2)(li).  (Ill)  and  (Iv)  redesig- 
nated as  (e)(l)(l).  (11).  (111). 
(2)(1).  (11)  and  (HI)  and  re- 
vised  659 

1773.40  Revised 660 

1773.45  Revised 660 

1773  Appendix  C  revised 660 

1786.150—1786.170      (Subpart      F) 

Added 13620 

Chapter  )(VIII— FarrT>er»  Homo 
Administration,  Doc>ortmont  of 
Agriculture  (Parts  1800—2099) 

1902.1—1902.16  (Subpart  A)  Head- 
ing revised 3778 

1902.1  Introductory  text  added 3778 

1902.4  Added 3778 

1902.50  Added  (0MB  number) 3778 

1924.4  (l)(4)  through  (7)  redesig- 
nated as  (1K5)  through  (8); 

new  (1X4)  and  (9)  added 6882 

Regulation  at  59  FR  6882  eff 

date  corrected  to  3-16-94 9805 

1924.13  (aX3).  (eKlKlU)(BK2).  (Iv). 

(V).   (vll)(B)(;).  (2Ki)(B).  (G). 

(H),  (11)(C).  (111)(A).  (Iv).  (V) 

and  (vlll)  revised 6882 

Regulation  at  59   FR  6882  eff. 

date  corrected  to  3-16-94 9805 

1924.50  Revised  (0MB  number) 


Regulation  at  59  FR  6885  eff. 
date  corrected  to  3-16-94 9805 

1924.60  (c)(3)  and  (d)(2)  amend- 
ed  8519 

1930.123  (1)  amended 6885 

Regulation  at  59   FR  6885  eff. 
date  corrected  to  3-16-94 9805 

1930.101—1939.150  (Subpart  C)  Ex- 
hibit B  amended 3779 

Exhibit  B.  B-^  and  B-8  amend- 
ed  6886 

Regulation  at  59  FR  6886  eff. 
date  corrected  to  3-16-94 9805 

1941.19  (a)  revised;  rb)(4)  through 
(b)(6)  redesignated  as  (b)(5) 
through  (b)(7)  and  (b) 
through  (1)  redesignated  as 
(c)  through  (J);  Introductory 
text,  new  (b)  and  new  (c)(4) 

added;  new  (f)(1)  amended 25799 

(b)(2)  amended 22962 

1941.25  (a)  Introductory  text  and 
(b)    revised;    (a)(5)    and    (6) 

added 16772 

(a)(4)  revised 25800 

1942.306  (a)(10)  added;  Interim 26587 

1942.386  Added 12156 

1942.501     Regulation    at     56    FR 

58178  confirmed 11531 

1942.504    Regulation    at    56    FR 

58178  confirmed 11531 

1942.507    Regulation    at    56    FR 

58178  confirmed 11531 

1942.510  Reifulatlon  at  56  FR 
58178  confirmed 11531 

1942.511  Regulation  at  66  PR 
58178  confirmed 11531 

1942.513    Regulation    at    56    FR 

58178  confirmed 11531 

1943.17  (b)  amended 25800 

1943.19  (a)(2i  and  (b)(4)  removed; 
(aK3)  through  (8)  and  (b)(3) 
redesignated  as  (a)(2) 
through  (7)  and  Cb)(4)  and  (b), 
(d).  (e)  and  (f)  redesignated 
as  (d)  through  (g);  introduc- 
tory text,  (a)(1),  new  (2i  and 
new  (c)  revised;  new  (b)  and 
new   (d)(3)   added,    new   (f)(1) 

and  new  (g)  amended 25800 

(b)(1)  amended 22962 

1943.24  (b)(l)(l)  amended 25801 

1943.25  (c)(2).  (3)  and  (4)  redesig- 
nated as  (c)(4).  (5)  and  (6); 
(c)(1)   and    new    (4)    revised; 
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new     (c)(2)     and     new     (3) 

added 16773 

1943.38  (a)  amended 25801 

1943.69  (a)(2)  and  (b)(4)  removed; 
(a)(3)  through  (8)  and  (b)(3) 
redesignated  as  (a)(2) 
through  (7)  and  (b)(4);  Intro- 
ductory text,  (a)(1),  new  (2). 
(c)  Introductory  text,  (1)  and 

(2)  revised;  new  (b)(3)  added 25801 

(b)(1)  amended 22962 

1943.75  (c)(2),  (3)  and  (4)  redesig- 
nated as  (c)(4).  (5)  and  (6); 
(c)(1)  and  new  (4)  revised; 
new     (c)(2)     and     new     (3) 

added 16773 

1943.88  (a)  amended 25801 

1944  Authority  clUtlon  revised 7193 

1944.205  Amended 6886,  6897 

Regulations  at  59  FR  6886  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.211  (a)(6)(ill)  removed; 
(a)(6)(lv)  redesignated  as 
(a)(6)(lii);  (a)(4).  (6)(1)  and  (11) 
revised 6886 

Regulation  at  59  FR  6886  eff. 
date  corrected  to  3-16-94 9805 

1944.212  (b)  Introductory  text. 
(c)(1).  (2),  (3)(il).  (g).  (i)  and 
(J)  Introductory  text  revised; 
(c)(3)(iii)  added 6887 

(1)(1)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.213  (c)(12)  removed;  (b)(4).  (5) 
and  (6)  redesignated  as  (b)(5). 
(6)  and  (7);  new  (b)(4)  added; 
(c)(6).  (10).  (d)  introductory 
text.  (l)(ii)  and  (e)(1)  Intro- 
ductory text  revised 6887 

Regulation  at  59  FR  6887  eff. 

date  corrected  to  3-16-94 9805 

1944.215  (a),  (b)  introductory 
text.  (1)  introductory  text 
and  (e)  introductory  text  re- 
vised; (b)(l)(iii)  and  (h)(1) 
amended;  (w)(3)  added 6887 

(r)(6).  (V)  and  (u)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.222  (g)  amended 6890.  6897 

(a)  amended 6896 


Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 

to  3-16-94 9805 

1944.224  (a)(3)(l)  amended 6890 

Regulation  at  59  FR  6890  eff. 
date  corrected  to  3-16-94 9805 

1944.231  (a)  amended;  (e)(2),  (3) 
and  (4)  redesignated  as  (e)(3). 
(4)  and  (5);  (e)  introductory 
text  revised;  new  (e)(2) 
added 6890 

(b),  (c)(6),  (d)  introductory  text 
and  (i)(l)(vi)  amended 6896 

(c)  heading.  (1).  (3).  (4).  (5)  in- 
troductory text.  (6).  (8). 
(e)(4).  (5).  (f)(2),  (1)(1)(1).  (iv). 
(V).  (vlli).  (5)(lv).  (j)(3)  and 
(k)(3)  amended 6897 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.232  (c)  amended 6897 

Regulation  at  59  FR  6897  eff. 

date  corrected  to  3-16-94 9805 

1944.235  (a)(1)  removed;  (a)(2) 
through  (5)  redesignated  as 
(a)(1)  through  (4);  new  (a)(2) 
and  (c)(1)  introductory  text 
revised;  (b)(3)  and  (c)(l)(vlii) 
added 6890 

(e)(1)  and  (f)(1)  amended 6896 

(c)(l)(v).  (vli)  introductory 
text.  (2)(ii).  (d),  (e)(1).  (2). 
(f)(1).  (h)  introductory  text, 

(1).  (2)  and  (3)  amended 6897 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.236  (c)(3)  amended 6890 

(e)(2)  amended 6896 

(d)  amended 6897 

Regulations  at  59  FR  6890.  6896 

and  6897  eff.   date  corrected 

to  3-16-94 9805 

1944.237  (a)  and  (c)(2)  revised 6890 

Regulation  at  59  FR  6890  eff. 

date  corrected  to  3-16-94 9805 

1944.239        Introductory        text 

amended 6896 

Regulation  at  59  FR  6896  eff. 

date  corrected  to  3-16-94 9805 

1944.246  (b)(3)  amended 6896 

(b)(2)(ii)  amended 6897 

Regulations  at  59  FR  6896  and 

6897  eff.  date  corrected  to  3- 

16-94 9806 


26  LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  JANUARY  3,  1994  THROUGH  MAY  31,  1994 


MAY  1994 
CHANGES  JANUARY  3.  1994  THROUGH  MAY  31,  1994 


27 


TITLE  7      Chapter  XVlll— Con. 
1944.201—1944.250  vSubpai-L  E)  Ex- 
hibit A  amended 6891 

•^xhlblta     A-6.     A-7    and    A-8 

amended 6892 

Exhibit  A-8  and  A-10  amend- 
ed  6896 

ExhlblU     A.     A-6     and     B 

amended 6897 

Regulations  at  59  FR  6891.  6892, 
6896  and  6897  eff.  date  cor- 
rected to  3-16-94 9805 

1944.251—1944.302  (Subpart  F)  Re- 
vised  22225.22235 

1944.506  (e)(1)  revised 7193 

1945  Authority  citation  revised 25801 

1945.163  (a)(2){v),  (xx)  and  (d)  re- 
vised  16774 

1945.169  (a)  revised;  0)X3) 
through  (7)  redesignated  as 
(b)(4)  through  (8)  and  (b) 
through  (n)  redesignated  as 
(d)  through  (p);  introductory 
text,  new  (b).  (c)  and  (d)(3) 
added;  new  (e)(1).  (f)(3). 
(h)(3).    (4).    (1)    introductory 

text.  (3)  and  (p)(2)  amended 25801 

(J)  re  vised 16774 

(b)(1)  amended 22962 

1945.175  (c)  revised 16774 

(OdKlU)  amended 25803 

1948.103  (c)(4)  amended;  Interim 24636 

1951.910  (b)  revised 25803 

1955.3  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29- 
94 15966 

1955.9  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29- 

94 15966 

1955.10  Regulation  at  58  FR  68724 
eff.   date  corrected  to   12-29- 

94 15966 

1955.15  Regulation  at  58  FR  68725 
eff.   date  corrected  to  12-29- 
94 15966 

1955.18  Regulation  at  58  FR  68725 
eff.   date  corrected  to  12-29- 
94 15966 

1955.107  Regulation  at  58  FR 
68725  eff.  date  corrected  to 
12-29-94 16966 

1980.498    Regulation    at    58    FR 

41172  confirmed 23615 

2018.254  Introductory  text  re- 
vised  3661 


Proposed  Rules: 

0 9114 

1    9114 

13 230- 

28  4257.  12862,  15865 

29   14124 

47    9114 

50 9114 

51 1490.  8871,  9114 

52 9114.  13252,  26762 

53 9114 

54 9114 

56  15866.  17154 

59       18979 

61 6914 

110 16400 

180 9114 

201 25706 

246 16146 

273  2779.  17050 

300 13256.  19753.  22538,  24968 

301 12^3 

318  9136,  13256,  19753 

319  3002,  22538,  24968 

406 19661 

457 28016.  28022,  28027 

700— 799  (Ch.  Vn) 22938 

701 1293 

704  16780 

708 17495 

723 1493 

735 26146 

736 26146 

737 26146 

738 26146 

739....] 26146 

740    26146 

741 26146 

742 26146 

800 942^ 

915 15658 

923 26146 

930   4259,  26603 

944  9140,  15661 

955 12554 

959 11008 

982 9425 

993 25841 

999 25841 

1001 8873 

1002 8873 

1004 10326 

1005 1305 

1007 1305,  5132 

1011  1305,  7665 

1030 260,22138 


1040 8874,  17497.  26603 

1046 1305,  15348 

1065 260,  22138 

1068 260,  22138 

1076 260,  22138 

1079 260.22138 

1093 5132 

1094 1307,6132 

1096 5132 

1099 5132 

1106 6916 

1108 6132 

1124 8646 

1128 17498 

1131 6916 

1135 8546 

1150 4260 

1210 4013,17739 

1212 16571 

1230 24971 

1250 13460 

1410 16780 

1413 16149 

1427 9674 

1468 22546 

1499 6916.12200 

1530 23017 

1726 4603 

1744 10327.19051 

1753 10327.19051 

1755 19661 

1823 23018 

1910 23018 

1927 24362 

1941 2307,  23018 

1942 12200,  23018 

1943 2307,  23018 

1944 23018 

1945 2307,  6737,  23018 

1948 23018 

1951 2307,  22548,  23018 

1980 12200,  14371,  14769,  23018,  23173 

2812 24973 

4285 23804 

TITLE  8— AUENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Deportment 
of  Justice  (Parts  1—499) 

3.1    Regulation    at   67    FR   11570 

confirmed;  (d)(l-a)  revised 1899 

3.12   Regulation   at   57    FR   11571 

confirmed 1899 


3.13  Regulation  at  57  FR  11571 
confirmed  and  amended 1899 

3.14  Regulation  at  57  FR  11571 
confirmed 1899 

3.15  Regiilation  at  57  FR  11571 
confirmed 1899 

3.16  Regulation  at  67  FR  11671 
confirmed 1899 

3.17  Regulation  at  57  FR  11671 
confirmed 1899 

3.18  Regulation  at  67  FR  11671 
confirmed 1899 

3.19  Regulation  at  67  FR  11571 
confirmed 1899 

3.20  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.21  Regulations  at  57  FR  11671 

and  11572  confirmed 1899 

3.22  Regulation  at  57  FR  11571 
confirmed 1899 

3.23  Regulation  at  67  FR  11671 
confirmed 1899 

3.24  Regulation  at  67  FR  11671 
confirmed 1899 

3.25  Regulation  at  67  FR  11671 
confirmed 1899 

3.26  Regulations  at  57  FR  11571 
and  11572  confirmed  and  re- 
vised  1899 

3.27  Regulations  at  57  PR  11671 

and  11572  confirmed 1899 

3.28  Regulation  at  57  FR  11671 
confirmed 1899 

3.29  Regulation  at  57  FR  11571 
confirmed 1899 

3.30  Rerolatlon  at  57  FR  11571 
confirmed 1899 

3.31  Regulations  at  57  FR  11671 

and  11572  confirmed 1899 

3  32  Regulations  at  57  FR  11671 

and  11572  confirmed 1899 

3.33  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

Revised 1900 

3.34  Regulations  at  67  FR  11571 
confirmed 1899 

3.35  Regulation  at  57  FR  11671 
confirmed 1899 

3.36  Regulation  at  67  PR  11571 
confirmed 1899 

3.37  Regulations  at  57  FR  11671 

and  11573  confirmed 1899 

(b)  added 1900 

3.38  Regxilatlon  at  57  FR  11671 
confirmed 1899 
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TITLE  8     Chapter  I— Con. 

3.39  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

3.40  Ref\ilatlon  at  57  FR  11571 
confirmed 1899 

103.1  Relation  at  58  FR  44608 
confirmed 17921 

103.2  (a)  revised 1460 

Cb)(2)  and   (3)  redesignated  as 

(b)(18)  and  (16):  (b).  (b)(1)  and 
new  (b)(18)  headln^rs  revised; 
new  (b)(16)(l)  and  (11)  amend- 
ed; new  (b)(2).  new  (3).  (4) 
through  (16).  (17)  and  (19) 
added 1461 

103.3  Regrulatlon  at  57  FR  11673 
confirmed 1899 

103.6  (a)(l)(l)  and  (HI)  Introduc- 
tory text  amended; 
(a)(l)(m)(C).  (2).  (3)  and  (4) 
revised:  (aK8)  added 1463 

103.5b  Added 1463 

103.7  Reg\xlatlon  at  57  FR  11673 
confirmed 1899 

(b)(1)  amended 28580 

204.5  (d)  amended:  interim 502 

(m)(l)  amended;  Interim 27229 

204.6  Regulations  at  58  FR  44608 

and  44609  confirmed 17921 

210a.8  Regulation  at  56  FR  38333 

confirmed 26894 

211.1   (b)(l)(l)  Introductory  text 

revised 26590 

212  Authority  clUtlon  revised 13870 

212.1  (g)  amended 1467 

(1)  correctly  designated 1992 

212.12  (e)  revised;  (gKD  amend- 
ed  13870 

214  Authority  citation  revised 1463 

214.1  (a)  redesignated  as  (a)(3); 
(a)(1).  (2)  and  new  (3)  heading 
added:  (c)  and  (d)  revised 1463 

Regulation  at  56  FR  38333  con- 
firmed  26594 

214.2  Oi)(l)(li)(B)(J).  (4)(1XB)(5). 
(vlll)(A)(;)  and  (B)(2)  revised; 
(h)(2)(l)(B)  amended; 
(h)(4)(vlll)(C)  added 1470 

Regulation  at  56  FR  38333  con- 
firmed  26594 

216  Heading  revised 26590 

Authority  citation  revised 26590 

216.1  Amended 26690 

216.2  (b)  and  (c)  amended 26690 

216.3  Revised 26590 

216.4  Heading  revised;  (a)(1)  and 

(2)  amended 26590 


(a)(6)  amended 26591 

216.5  Heading  and  (a)  Introduc- 
tory text  revised;  (b)  and  (c) 
amended 26591 

216.6  Added 26591 

223  Re  vised 1464 

223a  Removed 1466 

235.11  (a)  and  (c)  revised 26692 

238.3  (a)  revised;  (b)  amended 1617 

(b)  amended 1618 

238.4  Amended 1618 

241.1  Regulation  at  56  FR  38333 
confirmed 26594 

242.2  Regulation  at  57  FR  11573 
confirmed 1899 

242.7a  Regulation  at  56  FR  38333 

confirmed 265S4 

242.8  Regulation  at  57  FR  11574 

confirmed 1899 

Regulation  at  56  FR  38333  con- 
firmed; (a)  amended 26594 

242.17  (a)  revised 26693 

Regulation  at  56  FR  38333  con- 
firmed; (d)  amended 26594 

242.20  Amended 26696 

242.23  Regulation  at  56  FR  38333 

confirmed 26594 

245a.2  Regulation  at  58  FR  45236 

confirmed 1471 

248  Authority  citation  revised 1465 

248.1  (a)  amended;  (b)  revised 1466 

248.3  (a),  (b)  and  (c)  revised;  (d) 
removed 1466 

264.1  (b)  amended:  (c)(1)  removed; 

(c)(2)  jedeslgnated  as  (cXD 1466 

264.4  Added 1466 

264.5  (g)  added 1466 

264.6  Added 1466 

292.3  RegvUatlon  at  57  FR  11574 
confirmed 1899 

292.4  (ai  amended 1466 

299  1  Revised 25556 

299  3  Revised 26558 

299  4  Revised 25568 

299  5  Revised 26669 

499  1  Revised 25561 

Removed 24032 

Proposed  Rules: 

3 24976,  24977 

103 1308.  1317.  5740,  14779.  17283 

14779 


208. 
211. 
212. 
214. 
216. 


..1317 
.17283 
..5533 
..1317 
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217 17283 

235 1317.17283 

236 14779 

242 1317.14779 

246a 24978 

264 17283 

274a 5533,  14779 

286 7227.17283 

TITLE  9— ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Hoattti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1—199) 

51.3(b)(2)  amended;  Interim 12533 

(a)(4)  added 21636 

51.6  (c)  revised;  Interim 12533 

54.1  Amended 21920 

77.1  Amended 9071 

77.3  Revised 9072 

78  Technical  correction 2649 

78.1  Amended 9399.  18951 

78.30  (a)  amended;  (c)  added 18952 

78.32  Revised;  Interim 12533 

78.41  (b)  and  (c)  amended;  in- 
terim  14360 

(a)  and  (b)  amended;  interim 15613 

78.43  R.egulatlon  at  58  FR  68506 

confirmed 22497 

79  Authority  citation  revised 21921 

79.1  Amended 21921 

79.2  (a)(1)  through  (7)  redesig- 
nated as  (a)(2)(l)  through 
(vll);  (a)  Introductory  text 
and  new  (2)(iv)  revised;  new 
(a)(1)  and  (2)  Introductory 
text  added;  new  (a)(2)(li), 
(ill),  (v),  (vl)  and  (vli)  amend- 
ed  21921 

(a)(2)(ll)  and  (vll)  amended 21992 

79.3  (a)  and  (b)  amended 21922 

91.14  (a)(l)(lll)  removed 9617 

Regulation  at  59  FR  9617  eff. 

date  confirmed  as  5-2-94 17921 

(a)(l)(l)(B)  revised;  (a)(15)(Il) 
through  (vl)  redesignated  as 
(a)(15)(ill)  through  (vli);  new 
(a)(15)(ll)  added 21637 

92.100—92.107  (Subpart  A)  Foot- 
notes 2  through  13  redesig- 
nated as  Footnotes  3  through 
14;  interim 10732 

92.100  Amended;  Interim 10732 


92.101  (b)(3)(l)  revised;  interim 10732 

92.103  (a)(2)(iv)  through  (vli) 
added:  Interim 10733 

92.104  (c)(12)  and  (13)  redesig- 
nated as  (c)(15)  and  (16);  new 
(c)(12),  new  (13).  (14).  (d)(8), 

(9),  and  (10)  added;  interim 10733 

92.301  (c)(1)  revised:  interim 24888 

92.308  (a)(2)  amended 9073 

(a)(2)  amended;  Interim 24888 

92.427  (c)(6)  added 24886 

92.430  (a).  (b)(2)(l),  (11).  (4).  (5). 
(6),  (c)  Introductory  text,  (1). 
(3)  and  (d)  amended;  (b)(3)(ii) 
redesignated  as  (b)(3); 
(b)(l)(ll)  and  new  (b)(3)  re- 
vised  9620 

92.522  (a),  (b)(2)(i),  (11).  (4),  (6). 
(6),  (c)  introductory  text,  (1), 

(3)  and  (d)  amended;  (b)(3)(i) 
removed;  (b)(3)(ll)  redesig- 
nated as  (b)(3);  (b)(l)(ll)  and 

new  (b)(3)  revised 9621 

94.0  Amended 13185 

94.1  (a)(2)  and  (d)(1)  amended 2286, 

12535,19632 

(c)(1)  amended 13186 

94.4  Footnote  1  removed;  (b)  in- 
troductory text,  (1),  (2)  and 

(4)  revised;  (b)(3)  and  Foot- 
notes 2  and  3  redesignated  as 
(b)(8)  and  Footnotes  1  and  2; 
new  (b)(3),  (5),  (6),  (7)  and  (c) 
added 13186 

94.11  (a)  amended 2286,  12535,  19632 

94.12  (b)(l)(iv)(A)  revised 12536 

94.18  (a)  revised 24638 

95  Authority  citation  re\i8ed 9400 

96.11    Heading   reused,    existing 

text  designated  as  (a);  (b) 
added 9400 

96.2  (b)  revised 27970 

97.2  Table  amended 21638 

98  Authority  citation  revised 26696 

98.31  Existing  text  designated  as 

(a);  (b)  added 26596 

98.34  (a)(3)  amended 26596 

113.70  (b)(4)  revised 19633 

145.1  Amended 12798 

145.10  (d)  amended;  G)  added 12798 

145.12  (0)  amended 12798 

145.14  (a)(1)  and  (6)  introductory 

text  amended 12798 

145.21  Amended 12798 

145.23      (d)(l)(vl),      (vll).      (vlll). 

(e)(l)(ilKa)   and   (6)   redesig- 
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TITLE  9      Chapter  t— Con. 

nated  aa  (d)(l)(vll).  (vlll). 
(Ix).  (e)(l)(ll)(A)  and  (B); 
(b)(3)  Introductory  text,  (v), 

(d)  heading.  (1)(1).  (v),  new 
(vll),    (2)   and   (3)   amended: 

new  (d)(l)(vl)  added 12798 

145.31  Amended 12799 

145.33  (b)(3)  Introductory  text 
and  (V)  amended;  (d)(l)(vtll) 
Footnote  4a.  (e)(l)(lll)(a)  and 
(6)  redeslgmated  as  (d)(l)(vlll) 
Footnote  4,  (e)(l)(ll)(A)  and 

(B) 12799 

145.41  (a)  designation  removed 12799 

145.43      (b)(3)(v)      and      (0(3X11) 

amended .^ 12799 

145.51  Amended 12799 

145.53  (a)  Footnote  1  redesig- 
nated as  Footnote  7;  (b)(3) 
Introductory  text  and  (v) 
amended 12799 

147.1  0MB  number 12799 

147.2  0MB  number 12799 

147.3  0MB  number 12799 

147.5  (b)  Footnote  1  redesignated 
as  Footnote  4  and  amended; 
0MB  number 12799 

147.6  (b)  Introductory  text.  (5) 
and  (12)  through  (15)  amend- 
ed  12799 

147.7  Heading  Footnote  1  redesig- 
nated as  Footnote  5;  Intro- 
ductory text,  (a)  heading, 
(a)(1)  Introductory  text  and 

(e)  amended 12799 

(e)  heading  amended;  (e)  Intro- 
ductory text  through 
(e)(3)(xl)  redesignated  as 
(e)(1)  Introductory  text 
through  (eMl)(lll)(K);  new 
(e)(1)  heading  and  (eK2) 
added 12800 

147.10  Added 12801 

147.11  Footnotes  1  through  4  and 
(a)  through  (J)  redesignated 
as  Footnotes  7  through  10 
and  (b)(1)  through  (10);  new 
(a)  and  new  (b)  heading 
added;  OMB  number 12801 

147.12  (c)(2)  Footnote  1  redesig- 
nated as  Footnote  11;  OMB 
number 12805 

147.13  OMB  number 12806 

147.14  Heading  Footnote  1  redes- 
ignated as  Footnote  12;  new 
Footnote  12  and  (a)(2)  Intro- 


ductory       text        amended; 
(a)(2)(l)  and  (11)  added 12805 

147.15  Footnotes  4  through  11  re- 
designated as  Footnotes  13 
through  20 12805 

147.16  Footnote  12  redesignated 

as  Footnote  21 12805 

147.21  OMB  number 12805 

147.41  Amended 12805 

147.43     (a)      Introductory      text 

amended 12805 

Chapter  III— Food  Safety  and  In- 
spection Service,  Meat  and 
Poultry  Inspection,  Department 
of  Agriculture  (Parts  300—399) 

313.6  canl;  and  <.bx3;  amended, 
(a)(3)  and  (b)(l)(l)  revised 21640 

317.2  (1)  added 14539 

317.5   (bK12)   and   (13)   amended; 

(b)(14)  added 14540 

317.8  (b)(37)  removed 12538 

317.309  Regulation  at  58  FR  47627 

confirmed 12158 

317.312  Regulation  at  58  FR  47627 
confirmed 12158 

317.313  Regulation  at  68  FR  47627 
confirmed 12158 

317.345  RegiQatlon  at  58  FR  47627 

confirmed 12158 

317.362  Regulation  at  58  FR  47627 
confirmed 12158 

317.363  Added;  eff.  11-10-95 24228 

317.380  Regxilatlon  at  58  FR  47627 

confirmed 12158 

317.400  Regulation  at  58  FR  47627 

confirmed 12158 

318.7  (c)(4)  table  amended 12538 

320.1      (b)(9)      correctly      des- 
ignated  6897 

381.125  Undesignated  text  des- 
ignated as  (a);  (b)  added 14540 

381.134  (b)(12)  and  (13)  amended; 

(b)(14)  added 14540 

381.409  Regulation  at  58  FR  47628 

confirmed 12158 

381.412  Regulation  at  58  FR  47628 
confirmed 12158 

381.413  Regulation  at  58  FR  47628 
confirmed 12158 

381.445  Regulation  at  58  FR  47628 

confirmed 12158 

381.462  Regulation  at  58  FR  47628 
confirmed 12158 

381.463  Added;  eCf.  11-10-95 24228 
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381.480  RegiUatlon  at  58  FR  47628 

confirmed 12168 

381.500  Regulation  at  58  FR  47628 

confirmed 12158 

Proposed  Rules: 

60 23810 

54 24979 

77 23810 

78 2312,  6593,  9938 

91 21676,  24979 

92 9679,  23810 

94 3029,  9939,  9941,  17999 

95 9142,  18003 

101 9681 

113 9681.  13267,  13896 

160 12863 

201 26767 

202 9114 

300—399  (Ch.  ni) 1499 

301 10246 

306 6929.21948 

317 12462,  12472,  26916,  27144 

318 550,  6929.  10246,  21948 

381 561, 

6929.  10230,  12462,  12472,  21948, 
22564,  27144 

TITLE  10— ENERGY 

Ctiapter  I— Nuclear  Regulatory 
Commission  (Parts  0—199) 

0  Authority  citation  revised 17460 

0.735-1  Added 17460 

0.735-2  Redesignated  from  0.735- 

21;  heading  revised 17460 

0.735-8  Removed 17460 

0.736-21  Redesignated  as  0.735-2 17460 

0.736-29  Removed 17460 

0.735-40  Removed 17460 

1.5  (b)  amended 17465 

1.41  (h)  amended 5519 

12  Added 23121 

20.1—20.602  Sections  and  Appen- 
dixes A,  B  and  D  correctly 
removed;  Appendix  C  cor- 
rectly redesignated  as  Part 

30  Appendix  B 1900 

20.2202  (d)(2)  revised 14086 

20  Appendix  D  amended 17465 

21.2  (d)  amended 14086 

21.3  (e)  amended 5519 

21.21  (c)(3)(l)  amended 14086 

26.24  (a)(2)  revised 507 

30.6  (b)(2)(lv)  revised;  (b)(2)(v)  re- 
moved  17465 


30.8  (b)  corrected 1618 

30.35  (f)(2)  corrected 1618 

30.50  (c)(1)  Footnote  1  amended 14086 

30.70  Table  amended 5519 

30    Appendix    C    correctly    des- 
ignated  1618 

32.51  (a)(3)(lll)  amended 5520 

34.42  Corrected 1900 

36.33  (a)(1)  Footnote  2  amended 14086 

40.5  (b)(2)(lv)  revised;  (b)(2)(v)  re- 
moved  17466 

40.36  (e)(2)  corrected 1618 

40.60  (c)(1)  Footnote  1  amended 14086 

50.36a  (b)  amended 5520 

60.54  (8)(1)  amended 5520 

(bb)  revised 10269 

50.55  (e)(6)(l)  amended 14087 

50.72  (a)(2)  Footnote  3  amended 14087 

60.76  (e)(2)(lll)  corrected 1618 

60  Appendix  E  amended 14090 

55.2  (c)  added 5938 

55.6  (b)(1)    and    (3)(il)    revised; 
(b)(2)(v)  removed 17466 

55.67  (b)(2)(iv)  removed 5938 

55.59   (c)   introductory   text   re- 
vised  5938 

70.5  (b)(2)(iv)  revised;  (b)(2)(v)  re- 
moved  17466 

70.25  (f)(2)  corrected 1618 

70.50  (c)(1)  Footnote  1  amended 14087 

70.52  (a)  Footnote  1  amended 14087 

72.30  (c)(2)  corrected 1618 

72.74  (a)  Footnote  1  amended 14087 

73.57  (d)(3)  revised 662 

73.67   (e)(3)(vli)  Footnote   1  and 

(g)(3)(iii)  Footnote  1  amend- 
ed  14087 

73.71  (a)(1)  Footnote  1  amended 14087 

73  Appendix  A  amended 17466 

171  Authority  citation  revised 12543 

171.11  (a)  revised 12543 

171.15  (c)(3)  and  (4)  added 26098 

171.16  (f)  and  (g)  added 26099 

Ctiapter  II— Department  of  Energy 
(Parts  200—699) 

435.109  Amended 18293 

600.12  (c)  revised 18474 

Chapter  III— Department  of 
Energy  (Parts  700—999) 

766  Added 26726 

830  Added 15851 


150-258   (8)  0  -  94 
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TITLE  10 

Chapter  XI— United  States 

Ennshment      Corporation      (Part 

1102} 

Chapter  XI  Eatabllahed 16979 

1102  Added 27437 

Ctiapter  XVM— Defens©  Nuclear 
Facilities  Safety  Board  (Parts 
17(X)— 1799) 

1703   FOIA   fee  schedule  adjust- 
ment  21640 

Proposed  Rules: 

2 24371 

19 5132,  6792 

20 4868.  5132,  6792.  9146.  17746 

21 6792 

26 8792.24373 

30 19147 

32 17286 

34 9429 

40 19147 

50 979.  14373.  17499.  19147.  23641 

51 2542.  6792.  23030 

61 17052 

70 6792.  19147 

71 6792.  8143.  26608 

72 19147 

73 8792.  23641 

74 


76... 
95... 
150. 


6792 

* 6792 

8792 

9429 

no !...  12555.  24065 

171 12555.  24065 

200-699  (Ch.  H) 9682 

430 10334.  10464.  15868.  18502 

436 17204.  19150 

451 24982 

474 5336 

700—999  (Ch.  m) 9682 

960 19680 

1000-1099  (Cn.  X) 9682 

1101 9150 

1102 14789 

TITIE  n -FEDERAL  ELECTIONS 

Chapter  i  — Federal  Election 
Connnnission  (Parts  1—9099) 

102.14  (bK3)  added  (effective  date 

pending) 17269 

104.7  Regrulatlon  at  58  FR  57729 

eff.  3-3-94 10067 


Proposed  Rules: 

8 11211,  14022 

102 14794 

TITLE  12-BANKS  AND  BANKING 

Chiapter  I— Connptroller  of  ttio 
Currency,  Department  of  \h& 
Treasury  (Parts  1  —  199) 

3  Appendix  A  amended 10952,  10953 

5.33   RegTilatlon   at   57   FR   49642 

confirmed;  (b)(8)  revised 22498 

27  Authority  citation  revised 26415 

27.3  (a)  and  (b)(l)(xx)  revised 26415 

27.4  (c)(5)  revised 26415 

27.7  (b).  (c)  Introductory  text  and 

(d)  revised 26415 

27  Heading  to  Part  27  appendixes 

added;  Appendix  II  revised 26415 

34  Staff>m«»nf  and  ordf-r  8531 

Ctiapter  II— Federal  Reserve 
System  (Parts  200—299) 

205  Authority  clUtlon  revised 10683 

205.15  Added 10683 

205  Appendix  A  amended ....10683 

207  OTC  margin  stock  list 4549,  23124 

210  Authority  citation  revised 22965 

210.1  Amended 22965 

210.2  (g)  Introductory  text  re- 
vised; (p)  added 22965 

210.3  (a)  amended;  (f)  added 22965 

210.5  (a)  Introductory  text  and 
(2)   revised;    (b)(3)   amended; 

(d)  added 22965 

210.6  (b)(1)  and  (2)  revised;  (b) 
concluding  text  and  (c) 
amended 22966 

210.9  (a)(5)  revised 22966 

210.12  (a)  amended;  (d)  through 
(g)  redesignated  as  (e) 
through  (h);  new  (d)  and  (1) 
added;  (c)  Introductory  text. 
(2).  new  (e)  concluding  text 

and  (h)  revised 22966 

210.13  Revised 22966 

210.14  Revised 22967 

215  Authority  citation  revised 8837 

215.1—215.13    (Subpart    A)    Re- 
vised  8837 

215.21  (a)  amended;  Footnote  10 
removed;  Footnotes  11  and  12 
redesignated  as  Footnotes  5 
and  6 8842 
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215.22  (c)(l)(ll)  amended 8842 

220  OTC  margin  stock  list 4549.  23124 

221  OTC  margin  stock  list 4549.  23124 

224  OTC  margin  stock  list 4549.  23124 

225  Statement  and  order 6531 

Authority  citation  revised 22968 

225.4  (b)(1)  revised;  (b)(6)  added 22968 

226  Order 6532 

230  Determination 24032 

231  Added 4784 

264b.3  (d)  amended 12805 

265.11  (c)(ll)(v)  revised 22968 

268  Re  vised 16098 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300—399) 

303  Authority  citation  revised 7198 

303.2  Heading  and  (a)  Introduc- 
tory text  revised 4250 

303.6  (a)(3).  (f)(l)(ll)(B)  heading 
and  (2)  revised;  (f)(l)(ll)  In- 
troductory text,  (3)  and  (4) 

amended 4250 

303.15  Added;  Interim 7198 

323  Statement  and  order 6531 

325  Authority  citation  revised 3784 

325.1—325.6  (Subpart  A)  Appendix 

A  amended 3784 

Ct^apter  V— Otfice  of  Thrift  Super- 
vision. Department  of  the  Treas- 
ury (Parts  500—599) 

Chapter       V       Nomenclature 

change 18475 

503  Authority  citation  revised 18475 

503  1  (e)  amended 18475 

504  Authority  citation  revised 18475 

504.3  Introductory  text  amend- 
ed  18475 

504  4  Amended 18475 

505  Authority  citation  revised 18475 

505  2  Amended 18475 

505  4  Amended 18475 

515  Authority  citation  revised 18475 

515.2  Amended 18475 

515.4  (a)   Introductory  text  and 

(b)  amended 18475 

515.5  Amended 18476 

544  Authority  citation  revised 18476 

544  Appendix  amended 18476 

552.4  (d)  amended 18476 

552.6  (d)(1)  amended 18476 

552  Appendix  amended 18476 

561.5  Added 18476 


563b.2  (a)(14)  removed;  (a)(15) 
through  (19)  and  (29)  through 
(40)  redesignated  as  (a)(14) 
through  (18)  and  (30)  through 
(41);  new  (a)(16)  revised;  new 
(a)(19)  and  (29)  added;  in- 
terim  22732 

563b.3  (c)(2)(l).  (11).  (4)(i)  through 
(Iv),  (5)(1)  and  (11)  redesig- 
nated as  (c)(2)(ii).  (ill).  (4)(il) 
through  (V).  (5)(il)  and  (ill); 
new  (c)(2)(i).  new  (4)(i),  new 
(5)(i)  and  (g)(4)  added; 
(c)(6)(i),  (iv).  (7),  (14). 
(23).(d)(4),  (g)  heading.  (l)(i). 
(11)  and  (3)  revised;  (g)(l)(iil) 

removed 22733 

563b. 4  (b)(1)  amended;  (c)  revised; 

Interim 22734 

563b.5  (d)(4)  and  (e)(5)  revised;  in- 
terim  22734 

563b.7  (f)(l)(ll)  and  (3)  revised; 
(f)(l)(lii)    amended;    (f)(l)(iv) 

added;  interim 22734 

563b.8  (e)(1)  and  (t)(l)  amended; 

interim 22735 

563b. 10  Revised;  interim 22735 

563b. 100  Amended;  interim 22735 

563b.l01  Amended;  Interim 22735 

564  Statement  and  order 6531 

567  Authority  citation  revised 4788 

567.1  (v)  revised 12810 

567.5  (a)(2)(i)  and  (11)  revised; 
(a)(2)(iil)  removed 4788 

567.6  (a)(l)(lli)(C)  revised;  eff.  In 
part  3-18-94  to  9-29-94  and  9- 
30-94 12810 

(a)(l)(lv)(L)  revised 4788 

567.7  (a)  amended 12811 

567.9  (c)(1)  revised 4788 

567.12  Added 4788 

575.7  (e)  added;  Interim 22735 

575.13  (a)(4)  amended;  Interim 22735 

Chapter  VI— Farm  Credit 
Administration  (Parts  600—699) 

600.1    Amended    (effective    date 

pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.4  (b)  revised;  (c)  and  (d)  added 
(effective  date  pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.5  (a),  (b)  and  (c)  redesignated 
as  (b),   (d)  and  (e),  new  (a) 
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TITLE  12   Chapter  VI— Con. 

and   new   (c)   added;    new   (b) 

and  new  (d)  revised  (effective 

date  pending) 21642 

Regulation  at  59  PR  21642  eff 

4-26-94 27970 

600.10  (c)  amended  (effective  date 

pending) 21642 

Regulation  at  59  PR  21642  eff. 

4-26-94 27970 

604  Authority  clUtlon  revised 21642 

604.440  Amended   (effective  date 

pending) 21642 

Regulation  at  59  PR  21642  eff. 

4-26-94 27970 

606    Authority    citation    revised 

(effective  date  pending) 21643 

605.502     (f)     amended     (effective 

date  pending) 21643 

Regulation  at  5S  FR  21643  eff. 

4-26-94 27970 

608  Added  (effective  date  pend- 
ing)  13187 

Regulation  at  59  FR  13187  eff. 

5-6-94 23615 

611.1130    (a)    amended    (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 

4-26-94 27970 

612  Revised  (effective  date  pend- 
ing)  24894 

614.4516    Regulation    at    58    FR 

62514  eff.  3-15-94 11898 

615.5060     (a)     revised     (effective 

date  pending) 3787 

Regulation  at  59  FR  3787  eff.  3- 

18-94 12811 

615.5131  Regulation    at    58    FR 

63055  eff.  3-15-94 11898 

615.5132  Regulation    at    58     FR 

63056  eff.  3-15-94 11898 

615.5133  Regulation  at  58  FR 
63056  eff  3-15-94 11898 

615.5134  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5136—615.5160  (Subpart  E) 
Regulation  at  58  PR  63055  eff. 
3-15-94 11898 

615.5135  Regulation    at    58    FR 

63056  eff  3-15-94 11898 

6155136    Regulation    at    58    FR 

63057  eff  3-15-94 11898 

615.5140    Regulation    at    58    FR 

63067  eff.  3-15-94 11898 

(aXBXlMB)     and     (11X11)     cor- 
rected  22736 


615.5141  Regulations  at  58  FR 
63055.  63056  and  63058  eff.  3- 
15-94 11898 

615.5142  Regulations    at    58    PR 

63055  and  63058  eff.  3-15-94 11898 

615.5150  Regulation    at    58     PR 

63056  eff.  3-15-94 11898 

615.5151  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5160    Regulation    at    58    PR 

63056  eff.  ^-15-94 11898 

615.5170—615.5172  (Subpart  F) 
Regulation  at  58  FR  63058  eff. 
3-15-94 11898 

615.5170  Regulation  at  58  FR 
63066  eff.  3-15-94 11898 

615.5171  Regulation  at  58  FR 
63056  eff  3-15-94 11898 

615.5172  Regulation  at  58  FR 
63066  eff.  3-15-94 11898 

615.6173    Regulation    at    58    FR 

63058  eff.  3-15-94 11898 

615.5174    Regulation    at    58    FR 

63058  eff.  3-15-94 11898 

615.5180    Regulation    at    58    FR 

63066  eff.  3-15-94 11898 

615.5495    (b)    amended    (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

650  Added  (effective  date  pend- 
ing)  9626 

Authority  citation  revised 21641 

Chapter  VII— National  Credit 
Union  Administration  (Parts 
700—799) 

701.32  (b)(2).  (3)  and  (4)  redesig- 
nated as  (b)(4).  (5)  and  (6); 
(b)(1)  and  new  (b)(6)  revised; 
new  (b)(2)  and  new  (b)(3) 
added 26102 

707.2  (r)  amended 13436 

707.8  (c)(5)  revised  (0MB  number 
pending) 13436 

707.9  (b)  revised  (0MB  number 
pending) 13436 

707  Appendix  B  amended 13436,  13437 

722  SUtement  and  order 6531 

741.6  (a)  amended 26103 

Chapter  IX— Federal  Housing 
FirKince  Board  (Parts  900—999) 

935  AuLhorlly  citation  revised 294S 

935.1  Amended 2&49 
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935.5  (a)(2)   amended;   (a)(3)  and 

(b)  through  (g)  added 2949 

935  17  Revised 2950 

Chapter  XI— Federal  Financial  In- 
stitutions Examination  Council 
(Parts  1100—1199) 

1102.300—1102.304  (Subpart  D)  Au- 
thority citation  revised 1902 

1102.306  Added 1902 

1102.306  Added 1902 

1102.307  Added 1902 

Chapter  XIV— Farm  Credit  System 
Insurance  Corporation  (Parts 
1400-1499) 

1402  Added 24638 

1408  Added 24899 

Chapter  XVI— Resolution  Trust 
Corporation  (Parts  1600—1699) 

1627  Re  vised 5939 

1630  Added;  Interim 8845 

Proposed  Rules: 

3 8420.  18328,  26456.  27116 

25 5138 

32 6593 

205 10684.  10698.  23031 

208 8420.  26456,  27116,  27427 

212 7909 

213 3796 

225 12202.  26456.  27116 

228 5138 

230 1921,  5536.  24376,  24378 

261a 5548 

303 21676 

304 -. 15869 

325 8420,27116 

9687 


.22555 
...5138 
.18764 
.18979 
.18979 
.13461 


327 

335 

345 

348 

500 

545 

550 

552 13461,18979 

562 13461 

563 13461.18979 

563b 18979.  22764 

563e 5138 

567 8420.27116 

571 13461 

574 18979 


575 22764 

600—699  iCh.  VI) 15664 

630 5341 

701 8424,  10334.  11937 

704 18503 

741 8424 

960 ; 1323 

1403 24988 

TITLE  13— BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Smtill  Business 
Administration  (Parts  1  —  199) 

102.35  (a)  revised 4553 

107  Authority  citation  revised 16916, 

16942 
107.1  Amended 16916,  16942 

107.3  Amended 16916.  16943 

107.4  (b)(1).  (2)  and  (3)(1)  revised; 

(c)  amended;  (f)  added 16945 

107.101  (d)  and  (e)  redesignated  sis 
(e)  and  (f);  (a)  and  new  (e)  In- 
troductory text  revised;  new 

(d).  (g).  (h)  and  (1)  added 16945 

107.103  Revised 16946 

107.201—107.205         Undesignated 

center  heading  removed 16918 

107.201  Removed 16918 

107.202  Removed 16918 

107.203  Removed 16918 

107.204  Removed 16918 

107.205  Removed 16918 

107.210  Added 16918 

107.210—107.263         Undesignated 

center  heading  added 16918 

107.220  Added 16921 

107.230  Added 16921 

107.240  Added 16923 

107.241  Added 16923 

107.242  Added 16924 

107.243  Added 16925 

107.244  Added 16926 

107.245  Added 16927 

107.246  Added 16928 

107.247  Added 16928 

107.250  Added 16928 

107.260  Added 16930 

107  261  Added 16930 

107.262  Added 16932 

107.263  Added 16933 

107.302  Revised 16946 

107.303  (b)  redesignated  as  (c);  (a) 
and    new    (c)    introductory 
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TITLE  1 3   Chapter  I— Con. 

•ext,  (6)  and  (7)  Example  re- 
vised; new  (b)  added 16947 

107.304  Heading.  (aXD  and  (b)  re- 
vised; (c)  added 16947 

107.306  Added 16948 

107.401  (aK5)  revised 16948 

107  402  (a)  and  (d)  revised;  (e).  (f) 

and  (g)  added 16948 

107  403  (b)(1)  revised 16949 

107  501  (c)  amended 16949 

107.601    (g)    amended;    (hKD   re- 

Yjg^(^  16949 

107.706  (aK8)  added !!... 16949 

107.706  Revised 16949 

107.707  Revised 16950 

107.708  Revised 16950 

107.710  (b)(3)  revised 16950 

107.711  Revised 16950 

107  712  (c)  amended 16950 

107.901  (a)  amended 16933.  16951 

107.906  (a)  revised 16933 

107.1004  (a)  amended 16933 

107  Appendix  III  added 16951 

121.601  Table  revised 16518 

Table  corrected 19753 

Clarlflcatlon 23131 

121.802  (a)(2)  amended;  (a)(3)  re- 
designated    as     (aX4);     new 

(a)(3)  added 16966 

121.906  (b)(3)  revised 12814 

121  1102  (aK3)  added 12814 

121.1106  (b)(3)  revised 12814 

122.62—122.62-4  Added 5941 

123.3  Amended;  interim 10964 

123.25  (a)  and  (b)  revised 6214 

123.41  (b)(2)(lx)  revised 10966 

124.107  Introductory  text  and  (a) 
revised;  (b)  and  (c)  redesig- 
nated as  (c)  and  (d);  new  (b) 
added 12814 

124.111  (aK2Kll)  revised 12815 

124.112  (aK3Kl)  removed;  (a)(3)(ll) 
and  (c)(2)(lll)  redesignated  u 
(»K3H1)  and  (c)(2Klv);  (a)(1). 
(c)  introductory  text  and 
new  (2Klv)  Introductory  text 
amended;  new  (a)(3)(ll)  and 
new  (CK2K111)  added;  (cK2Xi) 
revised 12815 

124.306  (f)  revised 12815 

124.307  (e)  added 12816 

124.311  (fK4)  and  (0(5)  introduc- 
tory   text    revised;    (n(5)(lll) 

and     (Iv)     redesignated     as 
(f){5)(iv)       and       (v);       new 


(0(5)(111)  added:  new  (f)(5)(v) 

amended 12815 

(1)  added 12816 

124.321  (h)(2)  and  (3)  amended 12816 

124.601  (c)  amended 12816 

124.602  (f)  and  (g)  amended 12816 

124.604  Amended 12816 

124.605  (a)(3)  and  (c)(1)  amend- 
ed  12816 

124.607  (d)  amended 12816 

124.608  (a),  (b)  Introductory  text. 

(1),  (3)  and  (c)  amended 12816 

124.609  (a)  and  (b)  amended 12816 

Authority  citation  re%'l9ed 16942 

Chapter  III— Economic  Dovolop- 
mont  Administration,  Dopxart- 
ment  of  Commerce  (Parts 
300—399) 

302  Authority  citation  revised 15329 

302.2  Revised;  Interim 15329 

302.3  (b)  revised;  Interim 15329 

302.7  (a)(2)  revised;  Interim 15329 

302.8  (a)(2)  revised;  interim 15329 

306.6   (bX3)    table   amended;    In- 
terim  16329 


Proposed  Rules: 


107. 


.5552 


108 8425.12864 

118 2782 

120 8425.16872 

121 1360.  11938.  19160 

TITLE  14— AERONAUTICS  AND 
SPACE 

Chapter  I— Federal  Aviation  Ad- 
ministration, Department  of 
Transportation  (Parts  1  —  199) 

23  Special  FAA  condltlonB 8119,  23095 

23.561  (b)(2)(lv)  added 25772 

23.783  (f)  added 26772 

23  803   Existing   text   designated 

as  (a);  (b)  added 26773 

23.805  Added 25773 

23.807  (d)  Introductory  text  and 
(1)  revised;  (d)(3).  (4)  and  (e) 
added 26773 

23.811  (c)  added 25773 

23.812  Added 26774 

23.813  Existing   text   designated 

as  (a),  (b)  added 25774 
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23.815   Existing  text   designated 
as     (a)    and    amended;     (h) 

added 25774 

25  Special  FAA  conditions 7199, 

7202,  13870.  13875,  14740 

25.519  Added 22102 

25.1316  Added 22116 

27  Special  FAA  conditions 3988 

29  Special  FAA  conditions 22499 

39  13 4 

5,  509,  sil,  513.  516,  i472.  im 
1904,  1906,  1907,  1909,  1910,  1911. 
1913.  1915,  2520,  2951,  2953,  3653, 
3788.  3989.  4554,  4556,  4557.  4560. 
4562.  4564,  4567,  4569,  4573.  4574. 
4576.  4790.  5076,  5079,  6216,  6535. 
6536.  6538,  6540,  6543,  6546,  6899. 
7210,  7901,  7902,  7904,  7905,  7908. 
8130.  8382,  8385,  8387,  8389,  8392. 
8394,  8395,  8520,  8846.  9401.  10058. 
10271.  10273,  10274,  10277,  10280, 
10575.  10735.  10736.  11532.  11533. 
11715.  11717.  12159.  13439.  13440. 
13442,  13444.  13446.  13447.  13448. 
13647,  14547,  14744,  15044,  15331. 
15332,  15615,  15854,  15855,  17468, 
17682,  17684,  17685,  17687,  17688, 
18295,  18710,  18713,  18714,  18715. 
18716,  18718,  18720,  18721,  18723, 
18954,  18956,  18958,  18959,  18961, 
18963,  19128,  21644,  22126,  22128, 
23132,  23134,  23136,  23137,  23138, 
23140,  23143,  23144,  23146,  23147, 
23149.  23152,  23616.  23793,  24035, 
25289,  25292,  25294,  25296,  25805, 
25806,  25807,  25808,  26104,  26108, 
27230,  27232,  27443,  27971,  27973 

Corrected 7897, 

8520.  10735.  11182.  23148 

61  Authority  citation  revised 7388. 

17646 

61.14  Re  vised 7389 

61.197  (c)  revised 17646 

63  Authority  citation  revised 7389 

63.12b  Revised 7389 

65  Authority  citation  revised 7389 

65.23  Revised 7389 

65.46a  Added 7389 

65.46b  Added 7389 

71.1 663. 

1619.  1620.  1621.  1622.  1623,  3789, 
4251,  4577,  4578,  5521,  6833,  8131. 
8132,  8396,  8521,  8522,  8523,  9073, 
9629,  9920,  9921,  10740,  10741,  10742, 
10743,  10745,  10746,  10747,  10957, 
10958,  11534,  11536,  12160,  13195, 


13196,  13647,  13648,  13849. 13879. 
14548,  14745,  15616,  15617, 16618, 
15619.  18296,  18725,  18726,  19634, 
22502,  22503,  22736,  22737,  22738, 
22969,  22970,  22971,  23617,  23618, 
23619,  23620,  23621,  23622,  24036, 
24038,  24341,  24342.  24343,  24344, 
24345.  24349,  24907,  24909,  24911, 
24912,  24913,  25298.  25299,  25301. 
25302,  25562,  26597,  26598,  26930, 
26931,  27447.  27449,  27450,  27451. 

27452 
Regulation  at  58  FR  64881  eff. 

date  corrected  to  3-^-94 662 

Corrected 947, 

1472.  2954.  2955,  3409,  5080.  6217. 
8523.  19634.  22504,  25054,  25297, 

26931 
Regulations    at    58    FR    47041, 
47371.  47372,  47373,  47631,  47633 
and  47635  eff.  date  delayed  to 

5-15-94 10743 

Regulations  at  58  FR  48722  and 
59  FR  1619  eff.  date  delayed 

to  5-15-94 10744 

Regulation  at  59  FR  12960  eff. 

date  corrected  to  6-23-94 18724 

Regulations  at  58  FR  48727  and 
59  FR  10744  eff.  date  de- 
layed  24914 

Reg-ulatlons  at  58  FR  47041 
60552  and  59  FR  10743  eff.  date 

delayed 24914 

Regulations  at  59  FR  1619  and 

10744  eff.  date  delayed 24915 

Regulation  at  59  FR  19634  eff. 

date  delayed  to  8-18-94 26420 

73  Technical  correction 3990 

73.23 19635 

73.25 19635 

73.29 .....19636 

73.30 10748 

73.63 19637 

73.67 22129 

73.202  (b)  table  amended 7908 

91  Regulations  at  59  FR  2918  and 

10958  eff.  date  delayed 24916 

SFAR  67  added 25283 

SFAR  68  added 25285 

SFAR  No.  69  added;  eff.  6-13-94 

to  5-13-95 25810 

91.92  Added 17452 

91.126  (b)  Introductory  text  re- 
vised; (d)  added 11693 

91.127  (c)  added 11693 

91.130  (e)  added 11693 
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TITLE  14   Chapter  I— Con. 

91  Appendix  D  amended 2918,  6547 

Regulation  at  59  FR  2918  eff. 

date  delayed  to  5-15-94 10958 

93  Study 15332 

95 5081.  6549.  15045.  27454 

97.21—97.35 1624. 

1626.  3790.  3791.  5523.  5524.  8525. 

8526.  11183.  11184.  12817.  12818, 

12822,  15620.  16120,  18477,  18479. 

18727,  22739,  24917,  24918,  24920. 

26933.  27457 

121  SFAR  No.  36  revised 3940 

Technical  correction 3990 

Authority  citation  revised 7389 

121.343     (c)     introductory     text 

amended;  (c)(1)  added 26900 

121.458  Added 7389 

121.459  Added 7390 

121  Appendix  A  aunended 1781 

Appendix  J  added 7390 

125.207  (aKlKlll)  amended 1781 

127  SFAR  No.  36  revised 3940 

135  SFAR  No.  36  revised 3940 

Authority  citation  revised 7396 

135.1  (c)  and  (d)  revised 7396 

135.177  (a)(l)(lll)  amended 1781 

135.253  Added 7396 

135.255  Added 7397 

139.311  (f)  revised 7120 

141  Authortty  citation  revised 17646 

141.79  (c)  revised 17646 

145  SFAR  No.  36  revised 3940 

157  Comment  disposition 10262 

Chapter  II— Office  of  tt^e  Sec- 
retary, Department  of  Transpor- 
tatiori  (Aviation  Proceedings) 
(Parts  200-399) 

300.0  Amended 10081 

302.1  (a)  amended 10061 

302.22a  (b)  Introductory  text.  (1). 

(c)  and  (d)  amended 10061 

303.02  (b)  amended 10061 

325.7  (c)  amended 10061 

325.8  (b)  amended 10061 

385.1  Amended 10061 

385.13  (vv)(4)  amended 10061 

385.14  (b).   (e).   (cc)(4)  and  (kk) 
amended 10061 

Ctiapter  V— National  Aeronautic* 
and  Space  Administration  (Part* 
1200—1299) 

1209.100—1209.104  (Subpart  1)  Re- 
moved  18730 


Proposed  Rules: 

1—199  (Ch.  I) 31. 

564.  1362.  2783.  3796,  5554,  9449. 

11009.  13897.  14794.  22565.  24092 
1 


21. 
23. 
25. 
27. 
29. 
33. 
34. 
39. 


61. 
65. 
71. 


73. 
91. 


19296 

2784.  19114 

2784 

.14571.  19296.  22718,  22766 

554,  17156 

554.  17156 

...703.704.984.  4140.5356 

17640 

35. 

.  1503. 

3798, 

.  4875, 

5965, 

,  7231. 

,  8878. 

10340. 

11739. 

11946, 

12558, 

14795, 

15873, 

18768, 

19683. 

22771. 

24670, 

27249, 

28031 

17162 

..7412 

-.706. 

,  1683, 

,  3032, 

,  4610, 

,  8041, 

,  8567, 

11010. 

11562, 

12209, 

13261, 

14574, 

14804, 

15665, 

15670, 

17056, 

22568, 

23642, 

26465, 

27514 

23644 

22142 


265.  266.  555.  556.  1500.  1501 
1505.  1676.  3527.  3636.  3797 
4605.  4607.  4869,  4870,  4873 
5139.  5.359.  5361.  5554,  5964 
5966.  5968.  6603,  6S33,  7228 
7233.  7913.  7914,  8145,  8875 
8879.  9449.  9450.  10336.  10338. 
10759.  11733.  11735,  11737, 
11939.  11940.  11942,  11944, 
11947,  12203,  12205,  12207, 
12560,  12865.  13898.  14124. 
14797.  14799.  14800,  15348, 
15875,  16151,  16574,  17288, 
19151,  19152,  19154,  19681, 
22138,  22141,  22565,  22769, 
23031,  23174,  24382,  24383, 
24671,  25843,  25844.  25846, 
27510, 


1677.  1679.  1680.  1681.  1682 
1684,  1686,  1687,  2316.  2454 
3409,  3801,  3802,  4608,  4609 
4611,  4612,  4978,  5556,  5740 
8147,  8148,  8149,  8565,  8.566 
8568,  10040,  10084,  10760, 
11222,  11223,  11224,  11561, 
11563,  11564,  11566,  12208, 
12874,  12875,  128':6.  13260, 
13262,  13263,  13663,  14573, 
14576,  14577,  14578,  14803, 
14805,  15136,  15137,  15138, 
15666.  15667,  15668,  15669. 
15671,  16153,  16156,  17055, 
18329,  18506,  18770,  22567, 
22569,  22570.  23033.  23034, 
24093,  24384,  24673,  24990. 
26766,  27512,  27513, 


.3409.  12740.  15350, 
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121 5741. 

7412.  7420.  7614.  8570.  15308.  17166. 

18466 

125 18456 

129 5741.  7420,  15308 

135 5741.  7412.  12740. 15308.  15350.  18456 

200-399  (Ch.  H) 4614 

275 3033 

TITLE  15— COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  tt>e  Secretary 
of  Commerce  (Parti  0—29) 

7  RedeslgTiated  as  Part  285 22745 

Chapter  II— National  Institute  of 
Standards  and  Technology.  De- 
partment of  Commerce  (Parts 
200-299) 

285  Redesignated  from  Part  7 22745 

.A.uthorlty  citation  revised 22745 

285  1  Revised 22746 

285.2  Revised 22746 

285.3  Revised 22746 

285.4  Revised 22746 

285.5  Revised 22746 

285.6  Revised 22747 

285.7  Revised 22747 

285.8  Added 22747 

285.11  (a),  (b)(1),  (3)(11)  and  (c)  re- 
vised; (e)  and  (f)  added 22747 

285.12  (a)  and  (b)(6)  revised 22748 

285.13  (a)  and  (c)  revised 22748 

285.14  (a)  Introductory  text  and 

(c)  re  vised 22748 

285.15  (a)  and  (c)  revised 22748 

285.17  (c)  revised 22748 

285.18  Revised 22748 

285  19  (a)  revised 22748 

285  21  (A)  and  (c)  revised 22748 

285.22  Revised 22748 

285.23  (a)  and  (b)  revised;  (d)  re- 
moved  22749 

285  24  Revised 22749 

285.26  Added 22749 

285  31  Revised 22749 

285.32  Revised 22749 

285  33  Revised 22750 

286  (Subchapter  J)  Added 19131 

290  Authority  citation  revised 22505 

290.4  (b)  Table  1  and  (c)(5)  re- 
vised  22505 

295  Authority  citation  revised 666 


295.1  Re  vised 666 

295.2  (a)  revised;  (b).  (c)  and  (d) 
through  (1)  redesignated  as 
(e),  (h)  and  (k)  through  (p); 
new  (b).  (c).  (d).  (f).  (g).  (1) 

and  (j)  added 666 

(h),  (k)(l)(v).  a)  and  (p)  re- 
vised; (k)(l)(vi),  (q)  and  (r) 
added 667 

295.3  Redesignated  as  295.6;  new 

295.3  added 667 

295.4  Redesignated  as  295.7 667 

Added 668 

295.5  Redesignated  as  295.8 667 

Added 668 

295.6  Redesignated  as  295.9;  new 

295.6  redesignated       from 

295.3 667 

Revised 668 

295.7  Redesignated  as  295.10;  new 

295.7  redesignated       from 

295.4 667 

Revised 669 

295.8  Redesignated  as  295.11;  new 

295.8  redesignated       from 

295.5 667 

Revised 669 

295.9  Redesignated  as  295.12;  new 

295.9  redesignated       from 

295.6 667 

295.10  Redesignated  as  295.13; 
new  295.10  redesignated  firom 

295.7 667 

295.11  Redesignated  from  295.8 667 

295.12  Redesignated  from  295.9 667 

295.13  Redesignated  from  295.10 667 

295.14  Added 670 

295.20—295.24  (Subpart  B)  Head- 
ing revised 670 

296.21  Revised 670 

295.22  Revised 670 

295.24  Revised 670 

295.30—295.32  (Subpart  C)  Head- 
ing revised 670 

295.30  Revised '. 670 

296.31  Revised 670 

Chapter  III— International  Trade 
Administration.  Department  of 
Commerce  (Parts  300—399) 

303.14     (a)(l)(l).     (d)(1)    and    (2) 

amended 8847 

(e)  amended 8848 
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TITLE  15 

Chapter  VII— Bureau  of  Export 
Administration.  Dopartnnont  of 
Commerce  (Part$  700—799) 

770  Authority  citation  revised 8849, 

25305 

770.2  Amended 8849,  13197 

770  Supplement  No.  1  smnended 6524 

Supplement    No.    1    amended: 

note  added 25305 

771  Authority  citation  revised 25305 

771.2  (c)(7)  revised;  Interim 10962 

(c)(ll)  revised 14361 

771.4  Footnotes  4  throug'h  6  re- 
deslgmated    as    Footnotes    2 

througrh  4;  Interim 10962 

(b)(3)  revised 14362 

771.6  Footnote  8  redesignated  as 

Footnote  5;  Interim 10962 

771.9  Footnote  9  redesignated  as 
Footnote  6;  Interim 10962 

771.10  Footnote  10  redesignated 

as  Footnote  7;  Interim 10962 

771.12  Footnotes  11  and  12  redes- 
ignated as  Footnotes  8  and  9; 
Interim 10962 

771.17  (a)(4)  and  (n(3)(iv)  re- 
moved; (a)(5)  redesigrnated  as 
(a)(4);  (e)(3)(ll),  (f)(2)(ill)  and 
(3)(111)  revised;  (e)(3)(lil) 
added;  (f)(2)(i)  and  (11) 
amended 9403 

771.18  Footnote   13  redesignated 

as  Footnote  10;  interim 10962 

771.20  Added 15622 

(b)  amended 25305 

771.23  (c)  amended 15622,  25306 

771.24  Added;  Interim 10962 

771.25  (b)  and  (0(2)  amended 13197 

771.27  Removed 6524 

771.28  Removed 6524 

771  Supplement  No.  1  added 15622 

Supplement  No.  1  amended 25306 

772  Authority  citation  revised 8849, 

25305 

772.1  (h)  added 8850 

772.4  (a)(l)(iv)  revised;  interim 10963 

772.11  (b)(2)(l)  amended;  (k)(l)  in- 
troductory text  revised 25306 

772  Supplement  No.  1  amended; 
interim 10963 

773  Authority  citation  revised 8849, 

25305 

773.3  (h)  and  (J)(2)(li)  removed; 
(j)(2)(lii)  redesiffnated  a« 
(J)(2)(ll) 25306 


773.7  (d)(l)(ili)  revised;  (e)  re- 
moved; (k)  Introductory  text 
amended 25306 

773.8  (d)(1)  amended 25306 

773.9  (1)  amended;  interim 12826 

773  Supplement  No.  1  amended 8850 

Supplement  No.  1  amended;  in- 
terim  10963 

Supplement  No.  3  amended;  In- 
terim  10963 

Supplement  No.  4  amended;  In- 
terim (ECCN  3A52) 10963 

Supplement  No.  8  amended 13197 

Supplement  No.  3  amended 25306 

774  Authority  citation  revised 25305 

774.2  (a)(4)  revised 9403 

(i)(3).  (J)  and  (k)(l)  revised;  (n) 

added;  Interim 10963 

(i)(l).  (J)  Introductory  text,  (k) 
Introductory    text    and    (2) 

amended 13197 

(0)  added 15622 

774.3  (c)(l)(li)  revised 25306 

775  Authority  citation  revised 25305 

775.1  (b)  table  amended 25306 

775.2  (b)(1)  revised 25306 

775.3  (b)  introductory  text  and 
Footnote  1  revised 25306 

775.5  Removed 25306 

775.8  Heading  and  (b)(2)  revised; 

(a)  and  (e)  amended 25306 

775.10  Introductory  text,  (c)(2) 
heading  and  introductory 
text.  (3).  (f)  introductory 
text.  (g)(1)  introductory 
text.  (2)(1)  introductory  text. 
(2)(ii)  and  (h)(1)  Introductory 
text  revised;  (a),  (b),  (d)  and 
(g)  heading  amended;  Foot- 
note 4  redesignated  as  Foot- 
note 3 25307 

775  Supplement  No.  1  amended 25308 

776  Authority  citation  revised 8849 

776.10  (a)(2)  revised 25308 

776.11  (a)  revised 8850 

(f)(6)(l)(D)  and  (11)(A)  revised 25308 

778  Authority  citation  revised 25305 

778.2  Revised;  Interim 10964 

778.3  Revised;  interim 10964 

778.4  Revised;  interim 10965 

778.8  (a)(1)  Introductory  text. 
(5)(i).  (iv)(B)  and  (v)  revised; 
Interim 12826 

778.9  (c)  revised;  interim 12826 

778  Supplement  No.  5  amended 25308 

Supplement  No.  5  corrected 27312 
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779  Authority  citation  revised 25305 

779.1  (b)(1)  introductory  text 
amended;  (b)(l)(li)  and  (c)  in- 
troductory text  revised 13449 

779.2  Supplement  No.  1  amended; 
Interim 12828 

779.4  Introductory  text  revised 13449 

(f)(l)(l)  and  Footnote  10  re- 
vised  25308 

779.5  (a)(3)  amended 25309 

785  Authority  citation  revised 25305 

785.1  Heading  and  (a)  revised 6524 

785.2  Heading  revised;  (a)(1) 
amended 6525 

(a)(1).  (b)  and  (c)  revised;  (a)(3) 
removed;  (a)(4)  redesignated 
&B  (a)(3) 25309 

785.4  (a)(2)  through  (6)  revised; 

(a)(7)  removed 14362 

785  Supplement  No.  2  revised 14362 

786.6  (a)(l)(ii)  and  (c)(2)  amended; 
interim 10965 

787  Authority  citation  revised 25305 

787.13  (c)  amended;  interim 10965 

(e)(2)(ll)(B)  and  (C)  revised 25309 

799  Authority  citation  revised 8849, 

25305 
799.1  Supplement  No.  1.  Category 

4,    amended    (ECCN    4A01A. 

4A02A,  4A03A) 8850 

Supplement  No.  1.  Category  4. 

amended 8851 

Supplement  No.  1.  Category  1. 

amended;      Interim      (ECCN 

1A44B,  1A45B.  1A46B,  1A47B. 

1A48B,  1A49E.  1A50E. 

1A51E) 10965 

Supplement  No.  1.  Category  1. 

amended;      interim      (E(DCN 

IBOIA,  1B16A.  1B17A, 

1B41B) 10966 

Supplement  No.  1.  Category  1, 

amended;      Interim      (ECCN 

1B30B,    1B51B,   1B52B.   1B53B. 

1B64B,  1B58B,  1B69B. 

1B51E) 10967 

Supplement  No.  1.  Category  1. 

amended;      interim      (ECCN 

ICIOA,  1C19A) 10968 

Supplement  No.  1,  Category  1, 

amended;      Interim      (ECCN 

1C49B,    1C51B,    1C52B,    1C53B. 

1C54B,    1C55B.    1C56B.    1C57B. 

1C50E) 10969 

Supplement  No.  1,  Category  1, 

amended;      Interim      (ECCN 


1C93F,  IDOIA,  1D41B,  1D50B, 
1D93F,  lEOlA,  1E19A) 10970 

Supplement  No.  1,  Category  2, 
amended;  Interim  (ECCN 
2A19A.  2A44B,  1A48B,  2A50B. 
2A51B,  2A52B,  2A53B,  2A54B, 
2A55B,  2A49E) 10971 

Supplement  No.  1,  Category  1. 
amended;  Interim  (ECCN 
1E40B,  1E41B,  1E94F) 10971 

Supplement  No.  1.  Category  2. 
amended;  Interim  (ECCJN 
2B01A) 10972 

Supplement  No.  1.  Category  2, 
amended;  interim  (ECC!N 
2B04A,  2B06A,  2B07A.  2B08A, 
2B09A) 10974 

Supplement  No.  1.  Category  2, 
amended;  interim  (ECCN 
2B24B,  2B40B,  2B41B,  2B44B, 
2B46B,  2B50B,  2B51B.  2B53B. 
2B54B,  2B41E) 10975 

Supplement  No.  1,  Category  2. 
amended;  interim  (ECCN 
2D01A,  2D19A.  2D24B,  21)418. 
2D44B,  2D50B,  2D52B,  2D53B. 
2D46C,  2D50C,  2D53C, 
2D49E) 10976 

Supplement  No.  1,  Category  2 
amended;  interim  (ECCN 
2E01A,  2E02A,  2E03A,  2E19A, 
2E24B,  2E40B,  2E41B,  2E44B, 
2E48B,  2E50B,  2E51B.  2E52B, 
2E53B,  2E50C,  2E49E) 10977 

Supplement  No.  1,  Category  3. 
amended;  interim  (ECCN 
AOIA.  3A41B,  3A42B.  3A43B, 
3A44B,  3A46B,  3A48B,  3A49B. 
3A50B.  3A51B,  3A41E,  3A42E. 
3A45E,  3A52B,  3A53B,  3A54B, 
3A55B,  3A47E,  3A52E) 10978 

Supplement  No.  1,  Category  4. 
amended;  Interim  (ECCN 
4D01A.  4D02A,  4E01A) 10981 

Supplement  No.  1,  Category  3. 
amended;  Interim  (ECCN 
3D01A,  3D51B,  3E01A.  3E40B. 
3E41B,  3E51B) 10981 

Supplement  No.  1,  Category  6. 
amended;  Interim  (ECCN 
6A02A.  6A03A,  6A0SA,  6A42B, 
6A43B,  6A44B,  6A50B) 10982 

Supplement  No.  1,  Category  9. 
amended;  Interim  (ECCN 
9B26B) 10983 
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TITLE  15   Chapter  VII— Con. 
Supplement  No.  1,  Categrory  6. 
amended.      Interim      (ECCN 
6E01A.  6E02A,  6E40B, 

6E41B) 

Supplement  No.  3  amended;  In- 
terim  

Supplement  No.  1.  Category  9, 
amended;      Interim      (ECCN 

9D24B.  9E21B) 

Supplement  No.  1,  Category  1, 
amended;       interim      (ECCN 

1B70E) 

Supplement  No.  1,  Category  1, 
amended;      interim      (ECCN 

1C60C.  1C61B) 

Supplement  No.  1.  Categ'ory  1, 
amended;      Interim      (ECCN 

1D60C,  1E60C) 

Supplement  No.  1.  Category  1. 
amended       (ECCN       1C18A. 

1C93F) 

Supplement  No.  1.  Category  2. 

amended 

Supplement  No.  1.  Category  3, 

amended  (ECCN  3A01A) 

Supplement  No.  1.  Category  3. 

amended  (ECCN  3A92F) 

Supplement  No.  1,  Category  3, 
amended       (ECCN       3A94F. 

3C03A,  3C04A.  3D94F) 

Supplement  No.  1.  Category  3. 

amended  (ECCN  3E»4F) 

Supplement  No.  1.  Category  4. 
amended       (ECCN       4A03A, 

4A94F) 

Supplement  No.  1.  Category  4, 
amended  (ECCN  4B01A, 
4B02A.  4B03A.  4B94F,  4B96G, 
4C01A.  4C94F.  4C960.  4D01A. 

4D03A) 

Supplement  No.  1,  Category  4, 
amended  (ECCN  4D92F, 
4D93F.  4D94F,  4E01A,  4E02A. 
4E92F,  4E93F.  4E94F, 

4E960) 

Supplement  No.  1.  Category  5. 
amended        (ECCN        5A01A. 

5A02A) 

Supplement  No.  1,  Category  5, 
amended  (ECCN  5D01A, 
5D02A.  5E01A.  5E02A. 

5E03A) 

Supplement  No.  1,  Category  5. 
amended 


..10983 
..10984 

.10984 

.12826 

.12827 

.12828 

.13880 
.25309 
.25309 
.25311 

.25312 
25313 

.25313 

2S314 

25315 
25316 

25317 
25318 


Supplement  No.  1.  Category  5, 

amended        (ECCN       5A90F, 

5A91F.  5D90F.  5E90F) 25322 

Supplement  No.  1,  Category  6, 

amended 25322 

Supplement  No.  1,  Category  7. 

amended 25322 

Supplement  No.  1,  Categoi-y  8. 

amended 25322 

Supplement  No.  1,  Category  9, 

amended 25322 

799.2  Supplement  No.  1  amended; 

Interim 10984 

Chapter  !X— National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  of  Commerce 
(Parts  900—999) 

923  Authority  citation  revised 27975 

923.1  (b)  amended;  (c)(7),  (8)  and 

(9)  added 27975 

(d)(5)  amended 27985 

923.2  (d)(2)  and  (h)  revised 27975 

923.3  (a)  and  (b)(1)  revised 27976 

923.10  Re  vised 27977 

923.11  (a)  and  (c)(4)(ll)  revised; 
(b)(1)  amended;  (c)(4)(v) 
suided 27977 

923.12  (a)  and  (b)  introductory 

text  revised 27977 

923.13  (a)  and  (b)(3)(ll)  revised; 
(b)  Introductory  text  amend- 
ed  27977 

923.20  (a)  amended 27977 

923.21  (a)   and   (b)(l)(l)(0)   re- 
vised  27977 

923.22  (a)  revised;  (b)(1)  amend- 
ed  27977 

923.24  (a)  revised 27977 

923.25  (a),  (c)(1)  and  (2)  revised 27978 

923.30  (a)  and  (c)  revised 27978 

923.31  (a)(1).  (b)(1)  and  (2)  re- 
vised  27978 

923.32  (a)(1)  revised 27978 

923.33  (c)(1)  introductory  text  re- 
vised  27978 

923.40  (b)  amended;  (c)  and  (d)  re- 
vised  27978 

923.41  (a),  (b)(1)  and  (2)  Introduc- 
tory text  revised 27979 

923.42  (a)   and   (b)   Introductory 

text  revised 27979 

923.43  (a)  revised;  (b)  introduc- 
tory text  and  (c)(2)(i)  amend- 
ed  27979 


MAY  1994 
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923.44  (a)  revised 27979 

923.45  rb)(2)  removed;  (b)(3)  redes- 
ignated as  (b)(2);  (a)  and  new 
(b)(2)  revised 27979 

923  46  (a),  (c)(1)  and  (2)  revised 27980 

923  47  (a)  revised 27980 

(b)(3)  and  (c)(1)  amended 27985 

923.50  (a),  (b)(2)  and  (3)  revised; 
(b)(4)  and  (5)  added;  (d) 
amended 27980 

923.51  (a),  (d)  Introductory  text 
and  (5)(vll)  revised;  (b) 
amended 27980 

923  52  (a)  and  (b)(3)  revised 27980 

923  53  (a)(1)  revised 27981 

923.54  (d)  revised 27981 

923  55  (a.)  revised;  (b)  amended 27981 

923.56  (a)  and  (b)(1)  revised 27981 

923.57  (a),  (b)(1).  (2)(i)  and  (Iv)  re- 
vised  27981 

923.58  (a)  revised 27981 

923.60  (Subpart  G)  Revised 27982 

923.70  Revised 27982 

Amended 27985 

923.71  (b)  Table  2.  (c)(4)(i) 
through  (vi)  revised;  (d)  re- 
moved  27982 

(a)  and  (c)  amended 27985 

923.72  (a)  amended 27985 

923.73  Revised 27983 

923.74  Removed 27983 

923.75  Removed 27983 

923.76  Removed 27983 

923.80  (b)  revised;  (c)  redesig- 
nated as  (d);  new  (c)  added 27983 

923.81  (a)  and  (b)(3)(i)  revised 27983 

(b)(4)(l)  amended 27985 

923.82  (a)(l)(l)(A).  (v)(D),  (2),  (b) 

and  (c)  revised 27984 

(a)  introductory  text  and  (c)(1) 
Introductory  text  amended 27985 

923.83  (b)  amended 27984 

923.84  (b)(1)  introductory  text, 
(1),  (11),  (2)  introductory  text, 
(i)(B),  (C),  (3).  (4)  introduc- 
tory text,  (i)(A)  and  (5) 
amended 27985 

923.90  (e)  and  (f)  revised 27984 

(a)  amended;  (f)  revised 27985 

923.91  (a)  and  (b)  revised 27984 

923.92  fa)  revised 27984 

923.93  Removed;  new  923.93  redes- 
ignated  from   923.94;   (c)(2)(i) 
revised,    (d)    and    (f)    amend- 
ed  27984 

(e)(4)(ii)  and  (g)  amended 27985 


923.94  Redesignated  a*  923.93; 
new  923,94  redesignated  from 
923.95 27984 

923.95  Redesignated  as  923.94; 
new  923.95  redesignated  from 
923.96;  (&)(r>  revised 27984 

923  96  Redesignated  as  923.95; 
•new  923.96  redesignated  from 
923.97 27984 

923.97  Redesignated  as  923.96; 
new  923.97  redesignated  from 
923.99 27984 

923.98  Removed;  new  923.98  redes- 
ignated from  923.100 27984 

(a)  revised 27985 

923  99  Redesignated  as  923.97 27984 

923.100  Redesignated  aa  923.98 27984 

923.101—923.105  (Subpart  K)  Re- 
moved  27985 

925  Added  (effective  date  pend- 
ing)  24610 

926  Removed 27985 

927.1  (a),  (b)  and  (f)  revised 27985 

946  Appendix  A  added 9923 

Chapter  XI— Technology  Adminis- 
tration, Department  of  Com- 
merce (Parts  1100—1199) 

1180  Added 10 

Proposed  Rules: 

290 3803 

701 21678 

768 6528 

770 6528 

771 6628 

772 6528 

773 6528 

774 6528 

775 6528 

776 6528 

777 6528,  13900 

778 6528 

779 6528 

785 6528 

786 6528 

787 6528 

788 6528 

789 6528 

790 6528 

791 6528 

799 6528 

990 1062. 1189,  1190,  9688 


44  LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  16— COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

Chapter    1    Request    for    public 

comment 2955 

244  Removed 8527 

305  Energy  efficiency  rang^es 23623 

306.2  (n)  through  (v)  revised;  (w) 
through  (hh)  added;  eff.  5-16- 

95 25206 

305.3  (k)  through  (n)  revised;  (o). 
(p)  and  (q)  added;  eff.  5-15- 

95 25206 

305.4  (e)(2)  and  (3)  revised;  eff.  6- 
15-95 25207 

305.5  Revised;  eff.  6-15-95 25208 

305.6  Revised;  eff.  5-15-95 25208 

305.8  (a)  and  (b)  revised;  eff.  6-15- 

95 25208 

305.9  (a)  revised 5700 

305.11  (a)  heading  and  (e)  revised; 

(f)  added;  eff.  5-15-95 25209 

305.13  (a)  revised;  eff.  6-15-95 25211 

306.14  (a)  Introductory  text  and 
(d)  revised;  (e)  added;  eff.  6- 
16-96 25211 

305.15  (b)  revised;  eff.  5-15-95 25212 

305    Appendixes    AI,    A2    and    B 

amended 1627 


Appendix  C  amended 1628 

Appendix  K  amended;  eff.  5-16- 

95 25213 

412  Removed 8528 

453  Revised;  eff.  7-1^-94 1611 

500  Revised 1872 

Chapter  II— Consumer  Product 
Safety  Commission  (Parts 
1000—1799) 

1500  Authority  citation  revised 9076 

1600.18  (a)(7)  amended 9076 

1500.86  (a)(5)(l)(B).  (11)(B).  (D)  and 

(E)  amended 9076 

(a)(5)(lv)(C)  and  (vl)  amended 9077 

Proposed  Rules: 

14 6605 

22 18004 

236 


262. 
253. 
300. 


18005 

18006 

18006 

23646 

301 23645 

303 23646 

309 24014 

429 18007 

444 18009 

465 23847 

1500 10781 

1700 13264.  18004,  24386 
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TITLE  1 7— COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodity  Futures 
Trading  Commission  (Parts 
1  —  199) 

Page 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234 

190.08    Introductory    text    re- 
vised  17471 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
I)endlx  B  added 17471 

Chapter  11- Securities  and  Ex- 
change Commission  (Parts 
200—399) 

200.30-4  (a)(10)  added 23794 

211  Interpretive  releases 26109 

229.512  (a)(l)(lll)  amended;  (a)(4) 

revised 21649 

230.135  (a)(6)  revised 21649 

230.135c  Added 21649 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesignated  as  (a)(1);  (a)(2) 

added 21650 

230.457  (0)  revised 21650 

230.462  Revised 21650 

230.475a  Revised 21650 

230.477  Authority  citation  re- 
moved  21649 

Cb)  revised 21650 

230.502  (c)  revised 21660 

230.902  (b)(7)  added 21650 

231  Interpretive  releases 26109 

239.31  Form  F-1  amended 21650 

239.32  (b)(2),  (d),  (g)  and  Form  F- 
2  amended 21651 

239.33  (a)(4)  removed;  (a)(5).  (6) 
and  (7)  redesignated  as  (a)(4), 
(5)  and  (6);  (a)  Introductory 
text,  (1).  (2),  new  (5)  and 
(b)(1)  through  (4)  revised; 
new  (a)(5)  and  Form  F-3 
amended 21652 

Form  F-3  amended 21653,  21654 

Corrected 25811 

239.34  Form  F^  amended 21654,  21655 

241  Interpretive  releases 26109 

249.220f  Form  20-F  amended 21656 

Note   BokHoca  pog«  numb«ri  Indlcat*  1 993  changM. 


250.7  (a)  revised;  (b)(2)(l)  and 
(3)(1)  amended;  authority  ci- 
tation removed 21927 

250.26  (b)(2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250  40  (a)(5)  revised 21927 

260.41  (c)  revised 21928 

250.42  Revised 21928 

250.43  (b)  revised 21928 

250.44  (b)  revised 21928 

250.49  (c)  amended 21928 

250.50  Removed 21928 

250.52  (c)  amended 21928 

250.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 

250.65  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

259.58  Form  U58  amended 21928 

259.212a         Form         U-12(I>-A 

amended 21929 

259.212b         Form         U-12(I)-B 

amended 21929 

270.2al&-2  (a)(4)  corrected 15601 

275  Authority  citation  revised 21661 

275.204-1  (b)(1)  revised 21661 

275.204-3  (f)  redesignated  as  (g); 

new  (f)  and  (g)(4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected 27659 

Proposed  Rules: 

1 22145,  25351,  27312 

4 25351,  25376,  27312 

30 25361,27312 

150 25361,27312 

210 16576.  21810,  21814 

229 21814 

230 16576 

239 16576 

240 19685,  21681,  22773 

249 19685.  21810,  21814,  21821 

270 16576 

274 16576 

TITLE  18— CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I— Federal  Energy  Regu- 
latory Commission,  Department 
of  Energy  (Parts  1  —399) 

141  FERC  Form  No.  715  amend- 
ed  15335 
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CHANGES  APRIL  1,  1993  THROUGH  MAY  31,  1994 


TITLE  1 8   Chapter  i— Con. 

161  Reheaxlng  denied 15336 

250  Rehearing  denied 15336 

284  Order 16637.  23624 

Notice 19637,  22753 

381.302  (a)  amended 25563 

381.303  (a)  amended 25563 

381.304  (a)  amended 25563 

381.305  (a)  amended 25563 

381.403  Amended 25563 

381.404  Amended 25563 

381.505  (a)  amended 25563 

381.601  Amended 25563 

381.801  Amended 25563 

Proposed  Rules: 

284 15672.  15877.  27251 

TITLE  19-CUSTOMS  DUTIES 

Chapter  !— United  States  Customs 
Service,  Departmerit  of  ttio 
Treasury  (Parts  1  —  199) 

4  Authority  citation  amended 23795 

4.2  (a)  amended 23796 

4.2a  Removed 23795 

4.14  (b)(1).  (2)(11)  introductory 
text.  (B)  and  (dXDdD  amend- 
ed  18481 

10  Authority  citation  amended 25566 

10.1  (a)  Introductory  text.  (2). 
(b).  (d).  (0  and  (h)(2)  revised; 
(a)(1).  (1)  and  (J)(2)  amended; 
(a)(3)  removed 25566 

10.8  Revised 25567 

10.9  Revised 25568 

10.108  Revised 17474 

10.172  Amended 25569 

10.173  Revised 25669 

10.175    (c)(3)    and    (4)    removed; 

(c)(5)   redeslgmated   as   (c)(3); 

new  (c)(3)  and  (e)(1)  revised 25669 

10.192  Amended 26670 

10.198  Revised 25570 

101.3  (b)  table  amended 16122 

122.24  (b)  table  amended 16122 

123  Authority  citation  amend- 
ed  23796 

123.1  (c)  amended 23796 

123.4  (c)  amended 28670 

142  Interpretation 17474 

145  Authority  citation  amend- 
ed  28670 

145.35  Amended 28S70 

175  Regulation  at  59  PR  13450  eff. 

date  corrected  to  4-  2&  94 16895 


178.2  Table  amended  (0MB  num- 
bers)  25571 


States    Inter- 
Commission 


Ctiapter  II— United 
national  Trade 
(Parts  200—299) 

206  Regulation  at  59  FR  5091  con- 
firmed  19638 

207.90—207.120  (Subpart  G)  Regu- 
lation at  59  FR  5097  con- 
firmed  19638 

Proposed  Rules: 

4 25376 

12 26151 

101 23817 

177 18771 

201 18982 

207 18982 


TITLE  20— EMPLOYEES"  BENEFITS 

Ctiapter  III- Social  Security  Ad- 
ministration, Department  of 
Healtti  and  Human  Services 
(Parts  400—499) 

416.1201  (b)  revised 27988 

416.1208  Added 27989 

Ctiapter  V— Employment  and 
Training  Admiriistration,  Depart- 
ment of  Labor  (Parts  600—699) 

626.2  (a)  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 26601 

Ctiapter  IX— Office  of  the  Assist- 
ant Secretary  for  Veterans'  Em- 
ployment and  Training,  Depart- 
ment of  Labo'  (Parts 
1000—1099) 

1005  Removed 26601 


Proposed  Rules: 


641. 


.21874 


N,JTE   Boidoc*  poQ«  riumt>«f»  rwdicat*  ;?93  cttangt. 
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TITLE  21— FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministration, Deportment  of 
Health  and  HUmon  Services 
(Ports  1-1299) 

74.1101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.1340  Regulation  at  59  FR  7635 
eff.   date  confirmed  as  3-19- 

94 24643 

74.2101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.2340  Regulation  at  59  FR  7636 
eff.   date  confirmed  as  3-19- 

94 24643 

74.3602  Regulation  at  59  FR  11720 

eff.  date  confirmed 26420 

101.12  Table  2  amended 24039 

101.36  Regulation  at  59  FR  371 
eff.  date  corrected  to  7-1-95; 
(b)(4)  Introductory  text,  (vi), 

(c)(10)  and  (g)  amended 24039 

101.65  (d)(2).  (3)  and  (4)  added 24249 

103.35  (dADd)  table  amended; 
(d)(3)  Introductory  text  re- 
vised;      (d)(3)(l)       and       (v) 

added 26937 

131  Authority  citation  revised 17691 

131.130  (a)  revised 17691 

166  Authority  citation  revised 26939 

166.110  (a)  Introductory  text 
heading  and  (c)  heading 
added;  (a)(1)  revised;  (b) 
heading     and     (d)     heading 

amended 26939 

172.811  (b)  revised 24924 

173.21  Added 15623 

173.170  Added 26711 

177.1520  (b)  table  amended 26422 

178  3295  Table  amended 25323 

336  50  (c)(1)  revised;  eff.  4-11-95 16982 

338.50  (c)(3)  revised;  eff.  4-11-95 16983 

442.52  Added 26940 

442  253  Redesignated  as  442.253a; 

new  442.253  heading  added 26941 

442.253a        Redesignated       from 

442.253 26941 

442.253b  Added 26941 

520.531  (a)  removed;  (b)  revised 26942 

520.804  Added 17694 

520.905a  (d)(3)  added 26943 

520.2260a  (bKl-  amended 22754 


520.2260b  (b)(1)  amended 22754 

520.2260c  (a)  amended 22754 

520.2345d  Revised 17693 

(a)(1)  amended 19133 

522  2680  Revised 19639 

556  275  Revised 26943 

556.425  Revised 17922 

f58.4  (d)  table  amended 17477,  18297 

568.95  (b)(4)(ll)  added 15624 

(b)(l)(xll)(6)  amended 19134 

558.305  Added 18297 

558.360  (d)(2)  redesignated  as 
(d)(2)(l);  new  (d)(2)(l)  heading 
and       (11)       added;       (d)(3) 

amended 17922 

558.550  (a)(2)  revised 15339 

(a)(2)  amended 19134, 

21930.  26423.  26943 
(a)(2),    (b)(l)(x)(c).    (xll)(6)   and 

(c)  amended 26424 

558.555  Added 17477 

573.130  Added 26711 

606.65  (c)  table  amended 23636 

606.121    (c)(12)(l).    (11)    and    (ill) 

amended 23636 

660.28  (a)(1)  table  and  (4)  amend- 
ed  23637 

1020.30  (b)  amended 26403 

1020.32   (d)   revised;    (e)   through 

(h)      redesignated      as      (f) 
through  (1);  new  (e)  added 26404 

Chopter  II— Drug  Enforcement 
Administration,  Department  of 
Justice  (Parts  1300—1399) 

1306.02    (h)    redesignated    as    (1); 

new  (b)  added 26111 

1306.11    (a)    revised;    (e)    and    (f) 

added 26111 

1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised 26112 

Proposed  Rules: 

1—1299  (Ch.  I) 26352 

73 23035 

74 23035 

101 


123. 
168. 
172. 
173., 
182., 
184., 
331., 
343., 


.16577 
.16578 
.23035 
.23035 
.23035 
.23036 
.23035 
.17747 
.18507 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1993  THROUGH  MAY  31,  1994 


TITLE  21    Proposed  Rules— Con. 

m2 16042 

700 16042 

740 16042 

878 23036 

1240 16678 


TITL£  22— FOREIGN  RELATIONS 

Chapter  I— Departmont  of  Stat© 
(Part*  1  —  199) 

22.1  Table  amended;  Interim 25324 

41.107  (e)  added;  Interim 25325 

120.15  Revised 25811 

120.16  Re  vised 25811 

126  1    (a)   and   (d)   revised;    (f) 

added 16625 

145  Added 18731 

Chapter    V— United    States    Infor- 
mation Ag«ncy  (Parts  500—599) 

502  Revised 18965 

514.30  (b)(3)  removed;  (1)  amend- 
ed; (j)  added;  Interim 16984 


Proposed  Rules: 

42 18010,  21948 

502 17057,  18772 


TITLE  23— HIGHWAYS 

Chapter  I  — Federal  Highway  Ad- 
ministration, Department  of 
Traruportation  (Part*  1—999) 

710  Authority  citation  revised 25327 

710.203  (e)(3)  revised 25327 

710.204  Added 26327 

710.304  (J)(5)  amended 25327 

712  Authority  citation  revised 25327 

712.408  (a)  revised 25327 

712.805  (c)(1)  revised 25327 

713  Authority  citation  revised 25327 

713.103  (h)(1)  revised 25327 

720  Authority  citation  revised 25327 

720.22  (d)(2)  revised 25327 


Proposed  Rides: 


645. 


.25579 


TITLE  24— HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A— Office  of  the  Sec- 
retary, Departmont  of  Housing 
and  Urtxin  Development  (Parts 
0-99) 

24  Authority  citation  revised 18482 

24.700  Revised 18482 

50  Authority  clUtlon  revised 17199, 

19107 

50.3  Regulation  at  57  FR  32110 
confirmed 17199 

50.4  0))(3)  removed;  (b)(1)  and  (2) 
revised 19107 

50.17  Regulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

50.20  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

55  Added 19107 

58.5  (b)(1)  revised 19112 

92  Waiver 22506 

92.2  Amended;  Interim;  e£f.  5-19- 

94  through  6-20-95 38631 

92.4  Added;  Interim;  eff.  6-19-M 

through  6-20-95 18631 

92.50    (f)    redesignated    as    (d)(5) 

and  revised;  interim;  eff.  5- 

19-94  through  6-20-95 18631 

92.61   Heading   revised;    Interim; 

eff.  5-19-94  through  6-20-95 18631 

92.64  (a)(1)  revised;  Interim;  eff. 

5-1^94  through  6-20-95 18632 

92.150  (b)(2)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

92.204  (a)(1)  revised;  interim;  eff. 
5-19-94  through  6-20-95 18632 

92.205  (a)(1)  revised;  Interim;  eff. 
5-19-94  through  6-20-96 18632 

92.206  Heading,  (a)(2).  (3).  (b).  (c) 
Introductory  text.  (5),  (d) 
and  (e)  revised;  (c)(6)  and  (7) 
added;  (f)  and  (g)  removed; 
interim;  eff.  5-19-94  through 
6-20-95 18632 

92.207  Added;  interim;  eff.  5-19-S4 
through  6-20-95 18633 

92.208  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.209  Added;  interim;  eff.  5-19-94 
through  6-20-96 18633 


Note  BokJocb  pog« 
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92.211  (a)(2)  and  (f)(3)  revised: 
(a)(3)  added;  Interim;  eff.  5- 
19-94  through  6-20-95 

92.214  (a)(8)  revised;  Interim;  eff. 
5-19-94  through  6-20-95 

92.218  (a)  Introductory  text  and 
(c)  revised;  (e)  added;  In- 
terim; eff.  5-19-94  through  6- 
20-95 

92.219  Revised;  interim;  eff.  5-19- 
94  through  6-20-95 

92.220  (a)(1)  Introductory  text. 
(2).  (3)  and  (5)  revised;  In- 
terim; eff.  5-19-94  through  6- 
20-95 

92.221  (a)(7)  and  (c)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 

92.222  (a)(2)  added;  Interim;  eff. 
5-19-94  through  6-20-95 

92.252  (a)(2)(lll)  added;  (a)(5) 
amended;  (d)  revised;  In- 
terim; eff.  5-19-94  through  fr- 
20-95 

92.254  (a)(l)(l).  (4)  Introductory 
text,  (11)(C)  and  (b)(1)  re- 
vised; (a)(4)(ll)(D)  added;  In- 
terim; eff.  5-19-94  through  6- 
20-95 

92.255  Revised  (0MB  number);  In- 
terim; eff.  5-19-94  through  6- 
20-95 

92.256  Re\'l8ed;  interim;  eff.  5-19- 
94  through  6-20-95 

92,259  Added;  interim;  eff.  5-19-94 
through  6-20-95 

92.300  (b).  (e)  and  (f)  revised;  In- 
terim; eff.  5-19-94  through  6- 
20-95 

92.354  (a)  revised;  Interim;  eff.  5- 
19-94  through  6-20-95 

92.502  (b)(1)  revised;  interim;  eff. 
5-19-94  throug-h  6-20-95 

92.504  (e)(1)  revised,  Interim;  eff. 
5-19-94  through  6-20-95 

92.508  (a)(4)(v)  revised;  interim; 
eff.  5-19-94  through  6-20-95 

92.625  Added;  interim;  eff.  5-19-94 
through  6-20-95 


.18633 
.18634 

..18634 
.18634 

.18634 

.18635 
.18635 

.18635 

.18636 

.18636 
.18636 
18636 

18637 
18637 
18637 
18637 
18637 
18638 


Chapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urtxjn  De- 
velopment (Parts  2(X)— 299) 

200.926d  (c)(4)(l),  (11)  and  (111)  re- 
vised; (c)(4)(lv)  redesignated 
as  (c)(4)(vll);  new  (c)(4)(lv). 
(v)  and  (vl)  added 19112 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urtxin  De- 
velopment (Parts  500—599) 

574   Regulation   at   57   FR   61740 

confirmed 17199 

574.2  (a)  revised 17199 

574.3  Amended 17199 

574.100  (a)  designation  and  (b)  re- 
moved  17199 

574.140  Removed 17199 

574.160  (b)  and  (c)(5)  revised 17199 

574.220  Removed 17199 

574.240  (c)(6)  revised 17199 

574.300  (a)  and  (c)(l)(i)(C)  amend- 
ed; (b)(7)  and  (10)(11)  re- 
vised  17200 

574.310  (a)  heading  redesignated 
as  (a)(1)  heading;  new  (a)(1) 
heading  and  (e)  revised;  (a)(2) 
added;  (d)  Introductory  text 

amended 17200 

574.330  Introductory  text,   (a)(1) 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.665  Added 17201 

582.120  (a),  (b)  and  (d)  revised;  In- 
terim  24253 

582.200  Revised  (0MB  number); 

interim 24253 

582.205  Removed;  Interim 24254 

582.210  Removed;  Interim 24254 

582.215  Removed;  Interim 24254 

582.220  Removed;  interim 24254 

582.225  Removed;  interim 24254 

583.155  (a),  (b)  and  (d)  revised;  in- 
terim  24254 

583.200   Revised   (0MB   number); 

interim 24254 

583  205  Removed;  Interim 24254 

583.210  Removed;  interim 24254 

583.215  Removed;  Interim 24254 


NOTE:  BokVocs  pog«  numb«f»  Indlccrta  1993  cNangM. 
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LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  APRIL  1,  1993  THROUGH  MAY  31,  1994 


TITLE  24    Chapter  V— Con 

583.220  Removed,  Interim MUi 

583  225  Removed;  Interim 242M 


Chapter  VII— Offlco  of  tho  Sec- 
retary, Department  of  Housing 
and  Urtxan  Development  (Sec- 
tion 8  Housing  Assistance  Pro- 
grams and  Public  and  Indian 
Housing  Programs)  (Part* 
700-799) 

700  Revised 22225.  22235 

Chapter  VIII— Office  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner,  Department  of 
Housing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loon  Program)  (Parts 
800—899) 

880  AuLhorliy  citation  revised 22923 

880.609  (b)  revised 22756 

880  612a  Added,  Interim 22923 

881  Authority  citation  revised 22924 

881.609  (b)  revised 22755 

881.612a  Added;  Intertm 22924 

882  Authority  citation  revised 24254 

882  805  (a)  through  (d)  and  (O(IO) 
revised,  interim 24264 

883  Authority  citation  revised 22926 

883.704a  Added;  Interim 22926 

883.710  (b)  revised 22755 

884  Authority  citation  revised 22927 

884.223a  Added;  Interim 22927 

886  Authority  citation  revised 22929 

886  329a  Added;  Interim 22929 

888  Fair  market  rent  schedules 16408. 

26944 

Schedule  C  revised 21835 

Technical  correction 25703 

Schedule  C  corrected 26944 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing.  Department  of  Hous- 
ing and  Urtx3n  Development 
(Parts  900—999) 

905.210  Removed 25812 

905  720  (T  added  25812 


941.206  (c)  revised 18484 

941.404  (n)  Introductory  text 
through  (9)  redesignated  as 
(n)(l)  Introductory  text 
through  (Ix);  (n)  concluding 
text  designated  as  (n)(2); 
heading,  new  {n)(l)  and  new 

(2)  revised;  (nXlKx)  added 18484 

945  Added 17662 

960.401—960.409       (Subpart       D) 

Heading  revised 17667 

960  401  Revised 17667 

960  403  Revised 17667 

960  405  Revised 17667 

960.407  Revised 17667 

960.409  Removed 17667 

Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  3200—3699) 

3280  Interpretation 19072 


Proposed  Rules: 

35 24850 

200 24850 

280 24850 

290 17500 

291 24850 

510 24850 

511 24850 

570 24860.28176 

577 24850 

578 24850 

579 24850 

882 24850 

885 24850 

886 24850 

887 24860 

890 24850 

905 18666,  24850 

913 18666 

941 24850 

961 24850 

964 18666 

966 24860 

968 24860 

990 18666 


Nurit    »c*«oc«  pog«  "i<tr^t>*rt  rvdtcot*  'f^fi  char>o««. 
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TITLE  25— INDIANS 

Ctiopter  I— Bureau  of  Indian  Af- 
fairs, Department  of  thie  Interior 
(Parts  1—299) 

226.11  (a)(2)  revised 22104 

248.6  Revised 16767 

Proposed  Rules: 

1—299  (Ch.  I) 21872,  23774 

20 16720 

40 18460 

113 16760 

266 16726 

900 26920 

TITLE  26— INTERNAL  REVENUE 

Ctiapter  I— Internal  Revenue  Serv- 
ice, Department  of  ttie  Treasury 
(Parts  1—799) 

1  Technical  correction 17164 

Authority  citation  amended 18747, 

24041.  24928,  27459 

1.42-12  (a)  corrected 15501 

1.103-8  (a)(5)  revised 24041 

1.103-8T  Added 24041 

1.148-0  Amended 24041 

1.148-1  (c)(4)(ll)(A)  revised 24041 

1.148-lT  Added 24041 

1.148-2  (b)(2)(ll)  revised 24042 

1.148-2T  Added 24042 

1.148-3  (h)(3)  amended 24042 

(j)  Example  1  revised;  Example  2 

amended 24350 

1.148-3T  Added 24042 

1.148-^  (b)(5)  redesignated  as 
(b)(6);  new  (b)(5)  added;  (g). 
(h)(1).  (2)(vll).  (ix).  (3).  (4)  and 

(6)  revised 24042 

1.148-4T  Added 24042 

1.148^  (b)(2)(lll).  (c)(2)(l).  (3)(11). 
(d)(3)(ll)  and  (e)(2)(lll)  re- 
vised; (e)(2)(ll)(B)  amended 24044 

1.14&-5T  Added 24044 

1.148-6  (d)(3)(lll)(C)  revised 24045 

1.148-6T  Added 24045 

1.148-9       (c)(2)(ll)(B)       revised; 

(h)(4)(vl)  added 24045 

1.14&-9T  Added 24046 

1148-10   (b)(2)   revised:    (c)(2)(ix) 

amended 24046 

(d)  Example  1  amended 24361 

1.148-lOT  Added        24046 


1.148-11  (1)  added 24046 

1.148-llT  Added 24046 

1.149(d)-l  (f)(3)  revised 24046 

1.149(d)-lT  Added 24046 

I.149(e>-1    (e)(3)(l)   and   (4)   re- 
vised  24351 

1.150-1  (c)(1)  and  (4)  heading  re- 
vised; (c)(4)(lll)  added 24046 

1.150-lT  Added 24046 

1. 170 A-13T  Added 27460 

1.338-4T  (h)(4)  corrected 15501 

1.410(b)-6   (d)(2)(l).    (11)   and   (g) 

corrected 16984 

1.469-lT  (e)(5)  corrected 17478 

1.514(c)-2  Added 24928 

1.585-1  (b)(2)  corrected 15502 

1.585-5   (c)(4)(ll)   and   (d)(2)   cor- 
rected  15602 

1.585-6    (d)(6)    Example    3    cor- 
rected  15502 

1.686-7  (d)(1)  corrected 15502 

1.686-8  (b)(2)  corrected 15602 

1.860G-1T  Added 18747 

1.1031(b)-2  (b)  revised;  (c)  and  (d) 

added 18749 

1.1031(k)-l  (j)(2)  added 18749 

1.1388-1      Undesignated      center 

heading  added 24937 

1.1398-1  Added 24937 

1.1398-2  Added 24938 

15a  Authority  citation  revised 18751 

15a.463-l  (b)(3)(l)  amended 18761 

25  Authority  citation  amended 23154 

26.2701-O  Amended 23154 

25.2701-1  (a)(1)  amended 23154 

25.2701-5  Added 23154 

26.2702-3  (b)(3)  and  (c)(3)  amend- 
ed  23157 

301.7426-1     (a)(1)     revised;     (c) 

added 26601 

602  Technical  correction 17154 

602.101  (c)  table  amended  (0MB 

numbers) 23157.  24939.  27236.  27460 


Proposed  Rules: 


1 15877. 

17747.  18011,  18048.  18772,  21697. 

22773,  24094,  24095,  24992,  25681, 
25584,  26847,  26466,  27515 

31 18057.  24096 

301 26608 

602 27515 
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TITLE  28— JUDICIAL 
ADMINISTRATION 

Chapter  I— Department  of  Justice 
(Ports  0—199) 

Chapter  I  Statement  of  actlvl-      Pt* 
ties 39444 

0  Authority  citation  revised 62260 

0.17  Added 62260 

0.41  (1)  added;  (k)  revised 14101 

0.103a  Added 35371 

0.100—0.104  (Subpart  R)  Appendix 

amended 23637 

0.132  (c)  revised 13883 

1  Revised 53658 

2.13  (a),  (b)  and  (c)  revised;  In- 
terim  11187 

2.20  Amended;  Interim 11186 

Paroling  policy  guidelines 
amended 25813,  25814 

2.23  (a),  (b)  and  (c)  revised;  in- 
terim  11187 

2.56  (d)  amended;  (h)  added 51780 

2.62  (a)(5)  amended;  (i)(2)  revised; 
(k)(7)  removed;  (k)(8)  redes- 
ignated as  (k)(7);  interim 65548 

(a)(5)  amended;  (i)(l)  and  (2)  re- 
vised; (k)(7)  removed;  (k)(8) 
redesignated  as  (k)(7) 26425 

5  Authority  citation  revised 37418 

5.2  He  vised 37418 

5.3  Amended 37419 

5.5  Added 37419 

5.205  (d)  added 37419 

5.601  Revised 37420 

5.1101  Added 37420 

11  Authority  citation  revised 51223 

11.10—11.12  (Subpart  C)  Revised 51223 

14  Appendix  amended 36867 

16.82  Added 41038 

23  Revised 48452 

36  Authority  citation  revised 2675, 

17446 

36.406  Amended 2675 

36.407  Added 17446 

36  Appendix  A  amended 2675 

42.700—42.736  (Subpart  I)  Added 6560 

44.101  (a)(5)  revised 59948 

44.200  (a)(2)  and  (3)  revised 59948 

44.300  (c)  revised 59948 

51.24  (b)  amended 51225 

55.1  Amended 35372 

55.6  Revised 35372 

55.7  (b)  amended 35373 

55.13  (b)  amended 35373 


55.17  Amended 35373 

55.20  (c)  amended 35373 

55  Appendix  revised 35373 

Appendix  corrected 36516 

64.1  Revised;  interim 25816 

64.2  Revised;  Interim 25816 

Chapter  III— Federal  Prison  Indus- 
tries, Inc.,  Department  of  Jus- 
tice (Parts  300—399) 

301.101  (a)  and  (b)  revised 2666 

301.102  (b)  revised;  (d)  and  (e) 
added 2666 

301.103  Amended 2667 

301.104  Revised 2667 

301.105  Revised 2667 

301.201  Redesignated  as  301.102; 

new  301.201  added 2667 

301.202  Redesignated  as  301.203; 
new  301.202  redesignated 
from  301. 201 2667 

301.203  Redesignated  as  301.204; 
new  301.203  redesignated 
from  301. 202 2667 

301.204  Redesignated  as  301.205; 
new  301.204  redesignated 
from  301.203 2667 

301.205  Redesignated       from 
301.204 2667 

301.303  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  (a) 
and  new  (d)  amended;  new  (b) 
added 2667 

301.316  Revised , 2667 

301.317  Amended 2667 

301.319  Amended 2667 

Chapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

503.2  (a)  revised;  (c)  removed; 
(b)(1)  through  (8)  redesig- 
nated as  (b)(3)  through  (10) 
and  (d)  redesignated  as  (c); 

new  (b)(1),  (2)  and  (d)  added 44428 

503.3  (b)(3)  through  (6)  redesig- 
nated as  (b)(4)   through  (7); 

new  (b)(3)  added 44428 

503.4  (b)(1)  and  (c)(2)  removed; 
(b)(2)  through  (5)  and  (c)(3), 
(4)  and  (5)  redesignated  as 
(b)(1)  through  (4)  and  (c)(2), 

(3)  and  (4) 44428 

503.5  Introductory  text  revised; 
(a)(1)  and  (2)  redesignated  as 
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CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


TITLE  28    Chapter  V— Con. 

(aK2)    and    (3):    new     (a)(1) 

added 4442« 

503.7  (b)(3)  removed:  (b)(1)  and  (2) 

redesl^ated  a«  (b)(2)  and  (3); 

new  (b)(1)  added 44428 

504.1  Revised 6076« 

504.2  (a)  revised 607M 

511  Authority  citation  revised 5924 

511.10  Revised 5924 

511.11  Revised 5924 

511.12  (d)  amended 5925 

512  Authority  citation  revised 13860 

512.10—512.22  (Subpart  B)  Re- 
vised; interim 13860 

513.10—513.13  (Subpart  B)  Re- 
vised   and    redesignated    as 

513.10—613.12  (Subpart  B) 68765 

522  Authority  ciUtlon  revised 16406 

522.11  (g)  revised 16406 

522.20  Authority  citation  re- 
moved  16406 

522.21  Authority  citation  re- 
moved  16406 

522.40—522.42  (Subpart  E)  Au- 
thority citation  revised 16406 

524.20—524.25    (Subpart   C)    Re- 
vised  50808 

524.41  (a)  through  (d)  revised;  (e) 
redesi^ated  as  (f);  new  (e) 
added 6856 

524.42  Removed;  new  524.42  redes- 
ignated from  524.43  and  re- 
vised  6857 

524.43  Redesignated  as  524.42; 
new  524.43  redesignated  from 
524.44  and  revised 6857 

524.44  Redesignated  as  524.43 6857 

527    Authority    citation    added; 

subpart   authority   citations 

removed 47976 

Authority  clUtlon  revised 23998 

527.20  (Subpart  C)  Removed 23998 

527.41  Introductory  text  revised 47976 

527.42  Redesignated  as  527.43; 
new  527.42  redesignated  from 
527.46 47976 

527.43  Redesignated  as  527.44; 
new  527.43  redesignated  from 
527.42 47976 

527.44  Redesignated  as  527.45; 
new  527.44  redesignated  from 
527.43;  (c).  (d)  Introductory 
text.  (1).  (2).  (e).  (g)  and  (h)(2) 
amended 47976 

(g)  amended 47977 


527.45  Redesignated  as  527.46; 
new  527.45  redesignated  from 
527.44 47976 

527.46  Redesignated  as  527.42; 
new  527.46  redesignated  from 
527.45 47976 

(b)  and  (c)(3)  revised 47977 

540  Authority  citation  revised 39095 

Authority  citation  revised 15824 

540.40  Amended 39095 

540.50  (b)(1)   amended;    (c)   re- 
vised  39095 

540.51  (b)(1)  revised;  (b)(4),  (g)(2) 

and  (4)  amended 39095 

540.100  Revised 15824 

540.101  Redesignated    as    540.102; 

new  540.101  added 15824 

540.102  Redesignated  as  540.103; 
new  540.102  redesignated 
from  540.101 15824 

540.103  Redesignated  &b  540.104; 
new  540.103  redesignated 
from  540.102 15824 

540.104  Redesignated  as  540.105; 
new  540.104  redesignated 
from  540.103 15824 

540.105  Removed;  new  540.105  re- 
designated from  540.104  and 
revised;  eff.  in  part  1-3-95 15824 

541.13  Tables  3  and  4  amended 39095 

542.10  Amended 5824* 

542.11  (a)  Introductory  text  re- 
vised  58246 

542.13  (a),  (b)  and  (c)  amended 58246 

542.14  Amended 58246 

542.15  Amended 58246 

544  Authority  citation  revised 65850, 

65852 

544.10  (Subpart  L)  Removed 58247 

544.30—544.34  (Subpart  D)  Re- 
vised and  redesignated  ae 
544.30—544.35  (Subpart  D) 65850 

544.40—544.44  (Subpart  E)  Added; 

interim 14724 

544.60—544.61  (Subpart  O)  Re- 
moved  65852 

544.80—544.82  (Subpart  I)  Revised 
and  redesignated  as 
544.80—644.83  (Subpart  I) 65852 

544.90— M4.91  (Subpart  J)  Re- 
moved  65853 

545  Authority  citation  revised 15825 

545.11  (b)  Introductory  text 
amended;   (d)(10)  added;   eff. 

In  part  1-3-95 15826 

(a)(2)  revised 16406 
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551  Authority  citation  revised 5514 

551.11  (b)  revised 58248 

551.14  (c)  revised 58248 

551.90  Amended 16406 

551.140  (Subpart  L)  Removed 5514 

551.150  Amended 5514 

570.10—570.24    (Subpart    B)    Re- 
moved  58248 

570.30  Amended 3510 

570.31  (a)  Introductory  text  re- 
vised  3510 

570.32  (a)(9)  and  (b)(1)  revised 3510 

570.33  (b)  and  (c)  revised 3510 

570.34  (b)  revised 3511 

571  Authority  citation  revised 1238 

571.60—571.64       (Subpart       G) 

Added 1238 

572  Authority  citation  revised 1239 

572.40  (Subpart  E)  Revised 1239 

Chapter  VI— Offices  of  Independ- 
ent Counsel,  Deportment  of 
Justice  (Ports  600—699) 

600  Authority  citation  revised 5322 

600.1  (b)  and  (c)  revised 5322 

603  Added 5322 

Proposed  Rules: 

0 15880 

2 65571.65572 

26466 

36 37052 

58 48472 

65 58994 

r 558 

58 2548 

77 39976 

10086 

81 37 

301 39098 

540 39096 

2668 

543 2668 

545 39096 

1240 

550 1240 

551 5926 

570 3512 

TITLE  29— LABOR 

Subtitle  A— Office  of  ttie  Secretary 
of  Labor  (Parts  0—99) 

1.7  (d)  suspended 58955 


4  Administrative  variance 49192 

5.2  (n)(4)  suspended 58955 

5.5  (a)(l)(ll)  suspended;   (a)(l)(v) 

added 58956 

18  Authority  citation  revised 3850C 

18.9  Heading  revised;  (e)  added 38500 

Ctiapter  I— Notional  Labor 
Relations  Board  (Parts  100—199) 

102  Authority  citation  revised 42235 

102.117  (m).  (n).  and  (o)  added 42235 

Chapter  IV— Office  of  Labor-Man- 
agerrient  Standards,  Depart- 
ment of  Labor  (Parts  400—499) 

401  Authority  citation  revised 15115 

401.4    Authority    citation    re- 
moved  15115 

401.18  Revised 15115 

401.19  Revised 15115 

402  Authority  citation  revised 67604 

Technical  correction 14750 

Authority  citation  revised 15115 

402.4  Revised;  eff.  12-31-94 67604 

402.13  Added  (0MB  number) 15115 

403  Authority  citation  revised 15115 

403.11  Added  (0MB  number) 15115 

404  Heading  revised 15116 

Authority  citation  revised 15116 

404.9  Added  (0MB  number) 15116 

405  Authority  citation  revised 15116 

405.11  Added  (0MB  number) 15116 

406  Authority  citation  revised 16116 

406.10  Added  (0MB  number) 15116 

408  Authority  citation  revised 15116 

408.13  Added  (0MB  number) 15116 

409  Authority  citation  revised 15116 

409.7  Added  (0MB  number) 15116 

417  Authority  citation  revised 15116 

417.16  Amended 15116 

451  Authority  citation  revised 15116 

452  Authority  citation  revised 15116 

453  Authority  citation  revised 15116 

457.13  Revised 16116 

457.15  Revised 15116 

457.16  Revised 15116 

468.3  0MB  number 15116 

458.50  (b)  amended 15117 

458.52  Amended 15117 

458.56  Amended 15117 

458.57  Amended 15117 

458.58  Amended 15117 

458.69  Amended 15117 

458.60  Amended 15117 

458.61  Amended « 15117 


LSA— LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1993  THROUGH  MAY  31.  1994 


MAY  1994 
CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


67 


TITLE  29   Chopt»r  JV— Con. 

458  64  (a  I  amended 16117 

468.66  (b)  and  (c)  amended 16117 

468.67  Amended 16117 

458.79  Amended 15117 

Chapter  V— Wag«  and  Hour  Divi- 
sion, Dopartmont  of  Labor  (Parts 
500—899) 

504   Regrulatlon   at   55   FR   50511 

confirmed  and  revised 898 

604.300-504.350  (Subpart  D)  Reg- 
ulation at  59  FR  898  eff.  date 
corrected  to  2-7-94 5484 

504.310  0MB  number  pending 898 

0MB  number 6487 

604.350  0MB  number  pendlnfir 898 

0MB  number 5487 

604.400—504.460  (Subpart  E)  Reg- 
ulation at  59  FR  898  eff.  date 
corrected  to  2-7-94 5484 

607  Authority  citation  revised 69228 

607.700  (c)  redesignated  as  (c)(1): 

(c)(2)  added;  Interim 69228 

697.1  (a)(1),  (b)(1),  (c)(1),  (d)(1). 
(e)(1),  (0(1).  (g)(1).  (h)(1). 
(1)(1).  (J)(l).  (k)(l),  (1)(1), 
(m)(l)  and  (n)(l)  revised 43561 

697.3  Re  vised 43562 

825   Regulation   at   58   FR   31812 

comment  period  extended 45433 

Chiapter  XII— Federal  Mediation 
and  Conciliation  Service  (Parts 
1400—1499) 

1400.735-12  (a)(2)  correctly  re- 
vised  35377 

Ctiapter  XIV— Equal  Employment 
Opportunity  Commission  (Parts 
1600—1699) 

1601.74  (a)  amended 5708.  14554.  18752 

1601.80  Amended 6709 

1650  Added;  interim 24 

Ctiapter  XVII— Occupational 

Safety  and  Healtti  Administra- 
tion, Department  of  Labor  (Parts 
1900—1999) 

1904  Authority  citation  revised 15600 

Technical  correction 16895 

1904.8  Revised 16600 

1910  Determination 15339 


1910.132  (d).  (e)  and  (f)  added;  eff. 
7-6-94 16360 

1910.132—1910.140  (Subpart  I)  Au- 
thority citation  revlBed....4435,  16360 

1910.133  Revised;  eff.  7^5-94 16360 

1910.135  Revised;  eff.  7-^94 16362 

1910.136  Revised;  eff.  7-5-94 16362 

1910.137  Revised 4435 

1910.138  Added;  eff.  7-^94 16362 

1910.132—1910.140  (Subpart  I)  Ap- 
pendixes A  and  B  added;  eff. 
7-5-94 16362 

1910.146  (k)(3)(ll)  and  Appendix  E 

amended 26115 

1910.261—1910.275  (Subpart  R)  Au- 
thority citation  revised 4437 

1910.269  Added;  eff.  In  part  5-31- 

94  and  1-31-95 4437 

1910.331  (c)(1)  Note  2  redesig- 
nated as  Note  3  and  revised; 
new  (c)(1)  Note  2  added 4476 

1910.333  (c)(3)  introductory  text 

note  amended 4476 

1910.1000  Table  Z-3  correctly  re- 
vised  40191 

1910.1200  Re  vised 6170 

Effective    date   stayed   3-11-94 
through  8-11-94;  note  added 17479 

1915  Authority  citation  revised 35514 

1915.5  Amended 35514 

1915.12  (a)(3)  and  (b)(3)  revised 35514 

1915.99         Redesignated         as 

1915.1200 35514 

1915.1000—1915.1450    (Subpart    Z) 

Revised   35514 

1915.1027  Added 147 

1915.1200       Redesignated       from 

1915.99 35514 

Revised 6170 

Effective   date   stayed   3-11-94 
through  8-11-94;  note  added 17479 

1917  Determination 15339 

1917.28  Revised 6170 

Effective    date    stayed   3-11-94 
through  8-11-94;  note  added 17479 

1918.90  Revised 6170 

Effective    date    stayed   3-11-94 
through  8-11-94;  note  added 17479 

1926.59  Revised 6170 

Effective    date    stayed   3-11-94 
through  8-11-94;  note  added 17479 

1926.63         Redesignated         as 

1926.1127 215 

1926.1127  Redesignated  from 
1926.63;  (m)(4)(lll)(H). 


(n)(l)(lll).   (3)(111).   (5)(1)  and 

(6)  amended 215 

1926.1147  Appendix  D  corrected 40468 

1952.97  Added 14555 

1952.105  (e)  added 14555 

1952.117  (b)  added 2295 

(a)(3)  added 14555 

1952.125  (c)  added 14555 

1952.157  Added 14555 

1952.167  Added 14555 

1952.175  (1)  added 14556 

1952.207  Added 14556 

1952.217  Added 14556 

1952.227  Added 14556 

1952.237  Added 14556 

1952.246  (b)  added 14556 

1952.256  Added 14556 

1952.265  Added 14556 

1952.275  Added 14556 

1952.297  Added 14556 

1952.316  Added 14556 

1952.327  Added 14556 

1952.347  (a)(2)  added 14556 

1952.357  Added 2295,  14556 

1952.365  Added 14556 

1952.377  (b)  added 14556 

1952.325  Added 2295 

(b)  added 14556 

Chapter  )0(VI— Pension  Benefit 
Guaranty  Corporation  (Parts 
2600—2699) 

2603.28  Amended 63081 

2603.32  (a)  amended 63081 

2603.39  Amended 63081 

2606  Authority  citation  revised 35383 

2606  1  (a),  (b)(1)  and  (5)  through 
(8)  amended;  (b)(10)  and  (11) 
removed;  (b)(3),  (9)  and  (c)  re- 
vised  35383 

(b)(3)(l)  and  (9)  corrected 37991 

2606.2  Amended 35384 

2606.3  Amended 35384 

2606.4  Existing  text  designated 
as  (a);   new  (a)  heading  and 

(b)  added 44740 

Cb)a)  corrected 48600 

2606.7  Amended 35384 

2606.9  (b)  amended 3S384,  63081 

2606.22  Amended 35384 

2606.34  Amended 35384 

2606,36  (a)  amended 35384 

2606.51  Amended 35384 

2606.54  Amended 63081 

2606.56  Amended 63081 

2607  Authority  citation  revised 63081 


2607.2  (a)  amended 63081 

2607.3  (a)  amended 63081 

2607.4  (a)  amended 63081 

2607.5  (a)  amended 63081 

2607.6  (a)  and  (c)  amended 63081 

2607.7  (c)  amended 63081 

2607.8  (a)  and  (c)  amended 63081 

2608  Authority  citation  revised 63081 

2608.170  (c)  amended 63081 

2610  Authority  citation  revised 63081 

2610.4  Revised 63081 

2610  Appendixes  A  and  B  amend- 
ed  38050,53407 

Appendixes  A  and  B  amended 2296, 

17923 

2612  Heading  revised 35384 

Authority  citation  revised 35384 

2612.1  (a)  revised;  (b)  amended 35384 

2612.2  Amended 35384 

2612.3  Revised 35384 

2615  Authority  citation  revised 63082 

2615.1  (a)  revised;  (b)  amended 35385 

2615.2  Redesignated  in  part  as 
2615.14(c)(2);  amended 35385 

2615.3  (b)(2).  (4).  (c)(2)  and  (6) 
amended;  (6)  revised 35385 

(e)  amended 35386,  63082 

2615.5  Amended 35386 

2615.12  (a)  amended 35386 

2615.14  (a)  and  (b)  introductory 
text  amended;  (b)(3)  added; 
(c)  existing  text  designated 
in  part  as  (c)(1)  and  (c)(2); 
(b)(2)  ajid  new  (c)(2)  revised 35386 

2615.15  (a)  amended 35386 

2615.16  (a)  and  (b)  amended 35386 

2615.18  (d)  amended;  (f)  heading 

revised 35386 

2615.21  (a)  introductory  text  and 

(1)  amended 35386 

2615.22  (a)  introductory  text  and 

(c)  amended 35386 

2615.23  Heading  amended;  (a)  and 

(e)  heading  revised 35386 

2616  Authority  citation  revised,,,    63082 

2616.3  (b)(2)  amended 17695 

2616.4  (c)  amended 35387 

2616.7  (b)  amended 63082 

2616.10  Redesignated  as  2616.11; 

new  2610.10  added 17695 

2616.11  Redesignated      from 
2616.10 17695 

2616.24  (d)  added 17896 

2616.25  (c)(2)  amended 17696 

2616.27  (d)(4)  and  (e)(l)(ll)  cor- 
rectly revised 11188 
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TITLE  29   Chaptor  XXVI— Con. 

laxli  amended 17696 

2616.29  (&)(!>  amended 17696 

2617  Authority  citation  revised      44740, 

63082 

2617  3  Cb)(2)  amended 44740 

2617.8  (b)  amended 63062 

2617.22   (d)(9)   correctly   revised; 

(e)(l)(ll)  corrected 11188 

2617.25     (a)     Introductory     text 
amended:      (a)(1)      and      (2) 

added 44740 

(a)(2)(l)  corrected 46600 

Cb)(2)  amended 63082 

2817.28  (f)(4)  added 44740 

(n(4)(l)  corrected 46600 

2618  Authority  citation  revised 63082 

2618.31  (d)  amended 63082 

2619  Authority  citation  revised 50815 

2619.3  (a)  amended 50815 

2619.25  (b)(2)  amended 50815 

2619.41  Revised 50815 

2619.42  Redesignated   as   2619.43; 

new  2619.42  added 50815 

2619.43  Removed;  new  2619.43  re- 
designated from  2619.42 50815 

2619.49  Added 50816 

2619  Appendix  B  amended 38051 . 

48305.  53409,  60117,  65549 
.\ppendix  A  amended  50820,  50821 

Appendix  B  revised 50624 

Appendix  C  revised 50825 

Appendix  D  amended 66278 

Appendix  B  amended 2297, 

7211,  11926.  17925,  24940 

2621  Appendix  A  amended 65552 

2622  Heading  revised 35387 

Authority  citation  revised 63082 

2622.1  Revised 35387 

2622.2  Amended 35387 

Corrected 37991 

2622.3  Revised 36388 

2622.4  Heading,   (b)  and  (c)  re- 
vised; (d)  amended 35388 

2622.5  (a),  (b)  and  (c)  amended 35389 

2822.6  Revised 35389 

(a)  and  (c)  corrected 37991 

2622.7  Heading,   (a)  and  (b)  re- 
vised; (d)  removed 35389 

(c)  amended 35390 

2622.8  Heading  and  (a)  through 

(d)  revised;  (e)  amended 36390 

2622.9  Heading,     (a)     and     (b) 
amended 35390 

(c)  amended;  (d)  revised 35391 

2622.10  (a)  introductory  text  and 

(b)  amended 35391 


(b)  amended 63082 

2622  Appendix  A  amended 38050,  53407 

Appendix  A  amended 2296,  17924 

2623  Authority  citation  revised 35391 

Heading  revised 35391 

2623  1  Revised 35391 

2623.2  Amended 35391 

2623.5  (b),  (c).  (d)  and  (f)  heading 
amended;  (e)  and  (f)(1)  re- 
moved; (f)  and  (g)  redesig- 
nated aa  (e)  and  (6;  (a)  and 
new  (f)  Examples  (1).  (2)  and 

(3)  revised 35392 

(e)  correctly  designated;  (f)  Ex- 
ample 3  corrected 37991 

2623.6  (a)  through  (d)  amended; 
(e)  Examples  (1).  (2)  and  (3) 
revised 35393 

2623.7  Heading,  (a),  (b),  (c),  (d)  in- 
troductory text  and  (1) 
amended;  (e)  Examples  (1)  and 

(2)  revised 35394 

2623.8  Removed 35394 

2623.11  (a),  (b)  and  (c)  amended 35395 

2623.12  (a)(1)  and  (3)  amended 35395 

2625  Authority  citation  revised 8539 

2625.1  (a)  amended 8539 

2625.2  (b),  (c)  and  (d)  amended 8539 

2625.3  (c)  amended 8539 

2641  Authority  clUtlon  revised...    63082 

2641.13  (c)  amended 63082 

2642  Authority  citation  re  vised..     63082 

2642.12  (c)  amended 63082 

2643  Authority  citation  revised 63082 

2643.2  (c)  amended 63082 

2644  Appendix  A  amended 38052,  5341 1 

Appendix  A  amended 2300,  17927 

2645  Authority  citation  revised..     63082 

2645.3  (c)  amended 63082 

2646  Authority  ciUtlon  revised 63082 

2646.8  (c)  amended 63082 

2647  Authority  citation  revised 9927 

2647.1  (a)  amended 9927 

2647.2  (a)  amended 9927 

2647.9  Added 9927 

2648  Authority  citation  revised...    63083 
2648.8  (d)  amended 63083 

2672  Authority  citation  revised...    63083 
2872.7  (c)  amended 63083 

2673  Authority  citation  revised 63083 

2873.2  (d)  amended 63083 

2674  Authority  citation  revised 63083 

2674  6  Amended 63083 

2675  Authority  citation  revised 63083 

2676.2  (b)  amended 63083 

2676.13  (a)  and  (b)(2)  revised 50825 


(b)(1)    correctly    added;     CFR 
correction 16117 

2676.14  Removed;  new  2676.14  re- 
designated from  2676.16 50826 

2676.15  (c)  table  amended 38053, 

43060,48306 
Removed 50826 

2676.16  Redesignated  as  2676.14 50826 

2676  Appendixes    A,    B    and    C 
added 50826 

Appendix  B  amended 53409, 

60117,  6555() 

Appendix  B  amended 2298, 

7212,  11927,  17926,  24941 

2677  Authority  citation  revised..     63083 
2677.2  (c)  amended 63083 

Proposed  Rules: 

24 12506 

89 21874 

102 57572 

402 49672 

403 49672 

507 52152.58994 

552 69310 

570 25164,  25167 

1605 49456 

1609 51266 

24998 

1903 18508 

1910 47690 

11567,  15968,  18443 

1915 47690 

11667,  15968,  17290,  18443 

1917 47690 

1918 47690 

1926 47690 

4615. 

11567,  15968,  18443,  24389,  25848, 

26153 
1928 47690 

15968,  18443 

1952 14584,  14586,  14587,  14589 

2520 68339 

2530 54444,68339 

1692 

2609 26467 

TITLE  30— MINERAL  RESOURCES 
Chapter     I— Mine     Safety     and 
Health    Administration,    Depart- 
ment of  Labor  (Parts  1—199) 

50  Authority  clutlon  revised 63528 

50.10  Revised 63528 


56  Authority  citation  revised 69605 

56.5003  Removed 8327 

56.5010  Removed 8327 

56.6000—56.6904   (Subpart  E)   Re- 
vised  69606 

56.6000  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6130  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6131  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6140  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 69606 

56.6202  Regxilatlon  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6220  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 69606 

56.6304  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6306  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6320  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 69606 

56.6330  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 696Ck6 

66.6331  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 69606 

56.6501  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6902  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

66.6903  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6000—56.6904  (Subpart  E)  Reg- 
ulation  at   58    FR   31908   eff. 

date  delayed  to  1-31-94 69606 

57.5003  Removed 8327 

57.5010  Removed 8327 

57.5016  Removed 8327 

58  Added 8327 

70  Authority  citation  revised 8327 

70.201—70.220    (Subpart    C)    Au- 
thority citation  revised 63528, 

63529 

70.209  (a)  revised 63528 

70.400  Removed 8327 

70.400-1  Removed 8327 

70.40O-2  Removed 8327 

70.400-3  Removed 8327 

71.209  (a)  revised 63529 

72  Added 8327 

75.313  Regulation  at  58  FR  53857 

stay  extended 18485 

75.344  Regulation  at  58  FR  53857 

stay  extended 18485 
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TITLE  30   Chapter  I— Con. 

90,201—90.220  (Subpart  C)  Au- 
thority citation  added 63529 

90  209  (A)  revised  63529 

Chapter  II— Minerals  Manage- 
ment Service.  Departnnent  of 
the  Interior  (Parts  200—299) 

202  Policy  Btatement 37420 

206  Policy  Btatement 37420 

Extraordinary     cost     provi- 
sions  17479 

207  Authority  citation  revised 64901 

207.1  (b)  amended 64901 

208  Authority  citation  revised 64901 

208.2  Amended 64901 

208.3  Re  vised 64901 

208.6  (a)  revised 64901 

208.7  (h)  amended 64901 

208.11  Re  vised 64901 

208.12  (a)  amended:  (c)  and  (d)  re- 
vised  64902 

208.13  Revised 64902 

210  Authority  citation  revised 64902 

210.10  (a)  table,  (b)(3)  through  (6), 

(c)(1).  (2).  (8).  (9).  (12).  (13). 
(19)  and  (d)  amended:  (b)(1) 
revised:  (c)(6).  (11).  (15)  and 

(17)  removed:  (c)(7)  through 
(10).  (12).  (13).  (14).   (16)  and 

(18)  through  (23)  redesig- 
nated aB  (c)(6)  through  (19); 
new  (c)(20)  added;  0MB  num- 
ber  64902 

210.53  (a)  and  (b)  amended 64902 

210.204  (a)  and  (b)  amended 64902 

210.355  (a)  and  (b)  amended 64902 

216  Authority  citation  revised 45254. 

64903 

216.2  Revised 45254 

216.6  Amended 45254 

216.15  (a)  and  (b)  amended 64903 

216.16  (a)  and  (b)  amended 64903 

216.20  Revised 45254 

216.40  (c)  amended 64903 

216.50  (a)  removed:  (b)  through 
(e)  redesignated  as  (a) 
through  (d);  new  (a)  revised; 

new  (d)(3)  amended 45254 

(a),  (c)(1)  and  (2)  amended 64903 

216.51  Revised 45254 

216.52  Removed:  new  216.52  redes- 
ignated from  216.53 64903 

216.53  Redesignated  as  216.52; 
new  216.53  redeslgrnated  from 
216.54 64903 


216.54  Revised 45255 

Redesignated    as    216.53;    new 

216.54  redesignated      from 
216.55 64903 

216.55  Revised.. 45255 

Redesignated    as    216.54;    new 

216.55  redesignated      from 
216.56 64903 

216.56  Revised 45255 

Redesignated    as    216.55;    new 

216  56      redesignated      from 
216.58 64903 

216.57  Removed;     new     216.57 
added 64903 

216.58  Revised 45255 

Redesignated  as  216.56 64903 

216.61  Removed 64903 

218  Authority  citation  revised 45438, 

64903 

Authority  citation  revised 14559 

218.41  Added 45438 

218.51  (f)(2)  amended 64903 

218.202  (c)  and  (d)  revised 14559 

218.302  (c)  and  (d)  revised 14559 

219.102  Amended 64903 

220.003  (b)  amended 64903 

228.10  (b)  amended 64903 

229  Authority  citation  revised 64903 

229.123  (b)(2)  and  (3)(vll)  amend- 
ed  64903 

243.4  (b)(2)  removed;  (b)(3) 
through  (9)  redesignated  as 
(b)(2)  through  (8);  new  (b)(6) 
revised:  new  (b)(8)  aunended      64903 

250.0  (r).  (t)  and  (v)  removed;  (s). 
(u).  (w),  (x)  tind  (y)  redesig- 
nated as  (r)  through  (v);  (o), 
(p).  (q)  and  new  (r)  through 
(u)  revised 49926 

250.18  (d)  Introductory  text  re- 
vised;     (d)(4)      through      (8) 

added 44764 

(d)(1).  (2)  and  (3)  revised;  (d)(4) 

and  (5)  added 49927 

(d)  revised 12161 

250.51  (a)(3)  amended 49927 

250.64  (a)    and    (0    Introductory 

text  revised 49927 

250.65  (a),  (b)  and  (c)  amended 49928 

250.66  Cb)  and  (e)  amended 49928 

250.83  (a)  and  (b)  amended;  (c)  re- 
vised; (d)  added 49928 

250  85  (a)  amended 49928 

250  103  (a),  (b)  Introductory  text 
and  (c)  Introductory  text 
amended:  (d)  revised 49926 
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250.105  (a)  amended 49928 

250.111  Introductory  text  amend- 
ed  49928 

250.114  (b)  amended 49928 

250.121  (h)(1)  amended 49928 

250.172  (a)(1).  (b)(2).  (3).  (5)  and  (6) 
revised;  (a)(2).  (3).  (6).  (7)  and 

(8)  amended:  (a)(9).  (b)(8)  and 

(9)  added 49928 

250.260  (b)(3)  amended 49928 

250.272  (a)  and  (c)  Introductory 

text  amended 49928 

250.273  (a),  (b)  and  (c)  amended 49928 

250.274  (b)  amended 49928 

250.282    (a),    (b).    (c)(1)    and    (2) 

amended 49928 

256  Heading  revised 45261 

Authority  citation  revised 45261 

256.0—256.12  (Subpart  A)  Heading 

revised 45261 

256.0  Revised 45261 

256.58  Heading,  (a),  (c)  and  (e)  re- 
vised; (f)  redesignated  as  (h); 

new  (f)  and  (g)  added 45261 

256.59  Revised 45262 

256.61  Revised 45262 

256.62  (e)  rexrlsed 45262 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
Interior  (Parts  700—999) 

718  Removed 41937 

720  Removed 41937 

735.21  (a)(6)  revised 41938 

779.22  Removed 27937 

779.25  (a)(ll)  removed .'.27937 

780.23  Revised 27937 

783.22  Removed 27937 

783.25  (a)(ll)  removed 27937 

784.15  Revised 27937 

795.3  Amended 28167 

795.4  Revised;  0MB  number 28167 

795.6  (a)(2)  Introductory  text,  (1) 

and  (11)  revised 28168 

795.9  (a)  and  (b)  revised 28168 

795.12  (a)  Introductory  text.  (2) 

and  (3)  revised 28168 

870.5  Amended 28168 

870.10  Revised;  0MB  number 28169 

870.12  (d)  added 28169 

870.15  (d)  revised 14479 

(b)  revised;  (c)  amended 28169 

870.17  Revised 28169 

872  Authority  citation  revised 28169 


872.10  Revised;  0MB  number 28169 

872.11  (a)(6),  (b)(6),  (7)  and  (8) 
added;  (b)(1)  through  (5)  re- 
vised  28169 

873  Added 28170 

874  Authority  citation  revised 28171 

874.1  Revised 28171 

874.11  Revised 28171 

874.12  (d)  through  (h)  added 28171 

874.13  Revised 28171 

874.14  Added 28171 

874.15  Added 28172 

874.16  Added 28172 

875  Authority  citation  revised 28172 

875.10  Added;  0MB  number 28172 

875.12  Revised 28172 

875.13  Revised 28172 

875.14  Added 28172 

875.15  Added 28173 

875.16  Added 28173 

875.17  Added 28173 

875.18  Added 28173 

875.19  Added 28173 

875.20  Added 28173 

876  Added 28174 

876.10  0MB  number 28174 

886  Authority  citation  revised 28174 

886.23  (b)(2)(ll)  and  (HI)  amended; 

(c)  added 28174 

901.10  Revised 17928 

901.15  (p)  added 54289 

901.20  Revised 17928 

901.25  (a)  and  (b)  revised 17929 

904.10  (a)  revised 17931 

904.20  Revised .■ 38534 

Revised 17931 

904.25  Added 38534 

(b)  added 541 

904.26  Added 38534 

Revised 542 

906.10  (a)  and  (b)  revised;  (c)  re- 
moved  17932 

906.15  (0)  added 2745 

906.20  Revised 17932 

913.15  (0)  added 46856 

(p)  added 4833 

913.16  (1),  (m),  (n),  (p),  (q)  and  (r) 
removed;  (s).  (t)  and  (u) 
added 46857 

(V)  added 4833 

913.25  (e)  added 48962 

914  Technical  correction 1919 

914.10  (c)  revised 17929 

914.15  (uu)  added 41042 

(w)  added 43259 

(WW)  added 46860 
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TITLE  30   Chapter  VII— Con. 

(xx)  added 49966 

(YY)  added 607M 

914.16(1)  through  (m)  removed..       41042 

(n)  through  (aa)  added 43260 

(bb).  (cc)  and  (dd)  added 46S61 

(g)  removed 46967 

(d)  revised;  (e)  removed 60786 

914.20  Revised 17929 

915.10  (a)  and  (b)  revised;  (c)  re- 
moved  17932 

915.15  0)  added 5723 

915.16  (a)  Introductory  text,  (1) 
and  (5)  revised;  (a)(2).  (3),  (4) 
and  (6)  through  (21)  removed; 

(b)  added 5723 

915.20  Revised 17932 

916.15  (n)  correctly  designated 45439 

917.10  (b)  removed;  (c)  redesig- 
nated as  (b);  (a)  and  new  (b) 
revised 17929 

917.15  (rr)  added :. 42011 

(88)  added 81227 

(uu)  added 8866 

(tt)  added 27238 

917.16  Heading  revised;  (J)  and  (k) 
added 42011 

(f)  revised 27238 

917.20  Revised 17929 

(b)  correctly  revised 27239 

917.21  (a)  and  (b)  revised 17929 

(a)(1)   and  (b)(1)  correctly  re- 
vised  27239 

918.10  (a)  and  (b)  revised 17932 

918.20  Revised 17932 

920.10  (a)  and  (b)  revised;  (c)  re- 
moved  17929 

920.15  (X)  added 36138 

920.20  Revised 17929 

924.10  (a)(1)  and  (2)  revised;  (a)(3) 

removed 17930 

925.10  (a)  revised 17932 

925.15  (q)  added 64150 

(r)  added 19137 

925.16  (d).  (g)(9)  through  (19).  (21). 
(P)(l).  (2).  (3).  (13).  (17)  and 
(19)  removed;  (p)(9)  revised; 

(q)  added 64180 

(1)  removed 19137 

925.25  (b)  revised 17932 

926.10  Revised 17932 

926.15  (k)  added 9087 

926.16  (f)  added 9087 

926.20  Revised 17932 

931.10  (a)  and  (b)  revised 17933 

931.15  (r)  added 65928 

931.16  (d)  through  (v)  added 65?29 


931.20  Revised 17933 

934.15  (q)  added 11933 

934.16  (m).  (0)  through  (t)  and  (v) 
removed 11933 

934.25  (d)  added 50258 

935.10  (a)  revised;  (b)  removed 17930 

935.15  (000)  added 43263 

(ppp)  added 46664 

(qqq)  added 22518 

935.16  Revised 22518 

935.20  Revised 17930 

936  Informal  conference 2300 

936.15  (m)  added 64393 

936.16  Revised 64383 

938.10  Revised 17930 

938.15  (z)  added 36141 

(aa)  added 641 52 

938.20  Revised 17930 

943.10  Revised 17933 

943.15  (1)  added 13209 

943.16  Introductory  text,  (c),  (d). 
(f)  and  (J)  revised;  (b).  (e), 
(g),  (h)  and  (1)  removed;  (r) 

and  (s)  added 13209 

943.20  Revised 17933 

944.10  Revised 17933 

944.15  (w)  added 4861 1 

(X)  added 16548 

(y)  added 26739 

944.16  (a)  through  (d)  added 48611 

Revised 16548 

944.20  Revised 17933 

946.10  (a)  and  (b)  revised;  (c)  and 

(d)  removed 17930 

946.15  (gg)  added 49931 

(ff)  amended 52667 

946.20  (a)  and  (b)  revised;  (c)  re- 
moved  17930 

946.25  Revised 17930 

948.10  (b)  removed;  (c)  redesig- 
nated as  (b)  and  revised 17930 

948.20  (a)  revised;  (c)  removed 17931 

950  Authority  citation  revised 3520 

950.11  (c)  revised 3520 

950.12  (a)(9)  removed 14753 

950.15  (o)  added 444S5 

(p)  added 52237 

(q)  added 58494 

(r)  added 3520 

(s)  added 14753 

950.16  (0)  removed 44455 

(aa)  added 52237 

(bb)  through  (gg)  added 3526 


Proposed  Rules: 


11. 


.26892 


MAY  1994 
CHANGES  JULY  1.  1993  THROUGH  MAY  31.  1994 


63 


70 26892 

71 26892 

75 69312 

26356 

200—299  (Ch.  n) 9718 

216 43582 

218 43582.  43583.  43588.  50301 

220 17504 

230  53470 

250 82731 

25377 

253 44797.  52050,  58517.  66320 

4261 

256 52731 

280  52731 

281 52731 

400—499  (Ch.  rV) 9718 

600—699  (Ch.  VI) 9718 

602 6227 

667 6227 

700—999  (Ch.  Vn) 9718 

700 S2374.  63316 

701 ; 44630, 

45363r49457,  mT74,  52374,  57766, 

58518.  59424,  61638.  61856,  63316 

705 52374,63316 

706 52374,63316 

715 52374,  6331 6 

716 52374,63316 

756 17748,  25852 

764 16156 

773 44630.  45303,  49457 

774 45303,49457 

778 44630.  45303,  49457 

14374 

7g4      44630. 

50174!  i™.  5*518.  89424,  61638, 

61856 

785 52374,63316 

800 47598 

817 50174, 

57766.  58518.  59424.  61638.  61856 

825 52374,63316 

840 43594,48332 

6227 

842 43594,48332 

6227 

843 43594.  45303.  48332,  49457 

6227 

870 45736.  52374,  59334,  63316 

278 

886 59334 

278 

887.'"Z!Z]Z"1'"''.""Z!Z!Z!Z""^334 

278 


888 59334 

278 

901 40104,  5431 3 

904 44477,  5831 3 

906 38989,  45467,  64210 

16578,  24998 

913 38543,  47237,  48333 

914 38545,  41669,  48996,  64212,  65679 

3528,  14375,  18330,  19155,  23176,  27251 

915 38991 ,  58997 

23177 

916 37447.50302 

14811 

917 48333,  57767,  58997 

1921.  23649,  26153.  26471,  26472 

918 27252 

920 48998 

12211 

924 11225 

925 - 53683.  53686 

28032 

926 44479,45303 

934 37449.  61857.  64528,  68617 

11744 
935.V.!!.*.""....'.".....!.36i77.  361 78.  48333.  58824 

3325. 11227,  14812,  27253,  2-25i 

936 42900 

10770 

942 16156 

943 42901,  43308 

944 40608.  45305,  64529 

....."..SSJbygisi,  14377,  14591,  24675,  26767 

946 58827 

948 42903,  46676 

950 44480.  54540,  65681 

13286,  22571 

TITLE  31-MONEy  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  tt>e  Secretary 
of  ttie  Treasury  (Parts  0—50) 

11  Revised 57560 

Ctiapter  I— Monetary  Offices,  De- 
partment of  ttie  Treasury  (Partt 
51-199) 

103.11  Reg-ulatlon  at  58  FR  13546 

eff.  date  delayed  to  3-1-94 45263 

Regulation  at  57  FR  13546  eff. 

date  delayed  to  12-1-94 9088 

103.22  Reg-ulatlon  at  58  FR  13547 

eff.  date  delayed  to  3-1-94          45263 
Regulation  at  57  FR  13547  eff, 
date  delayed  to  12-1-94 9088 


150-258   (8)  o  -  94 


B4 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1993  THROUGH  MAY  31.  1994 


TITLE  31    Chapter  I— Con. 
103.28  Regulation  at  58  FR  13547 

eff.  date  delayed  to  3-1-94 

Regulation  at  57  FR  13547  eff 

date  delayed  to  12-1-94 

103.36  Regulation  at  58  FR  13648 
eff.  date  delayed  to  3-1-94 
Regulation  at  57  FR  13548  eff. 

date  delayed  to  12-1-94 

103.54  RegTilatlon  at  58  FR  13549 

eff.  date  delayed  to  3-1-94 

R«ffuIatlon  at  57  FR  13549  eff. 
date  delayed  to  12-1-94 

128  Revised 

129  Reportlntr  requirements 


45263 
...9088 
45263 
...9088 
45263 


...9088 
54495 
&«52S 


Chapter  II— Fiscal  Service,  De- 
partment of  ttie  Treasury  (Parts 
200-399) 

203  Revised;  eff.  8-2-93 35396 

205.4  (b)  revised;  Interim 14754 

206  Re  vised 4538 

315.1  (a)  amended;  (b)  revised 10534 

315.31  (d)  amended 10535 

315.35  (e)  amended 10535 

315.39  (b)  amended 10535 

315.40(a)  amended 10635 

315.41  Amended 10535 

315.56  (a)  amended 10536 

316.3  Footnote  2  amended 10536 

316.6  (c)  amended 10636 

316.8  (cKD  revised;  (c)(2)  Intro- 
ductory text  through  (vlll) 
removed;  (c)(2)(U)  redesig- 
nated as  (cK2) 60936 

(e)  amended 60937 

316.10  (b)  amended 10535 

316.12  Revised 10535 

317.1  (b)  revised;  (c)  amended 10536 

317.3  (a)  revised 10535 

(b)  and  (c)  amended 10636 

317.5  (a)  and  (b)  amended 10636 

317.6  (b)  revised 63529 

(a)  and  (b)  amended 10536 

317.7  Amended 10636 

317.8  Amended 10536 

317.9  (a)  revised;  (b)  redesignated 
as  (c);  new  (b)  added;  new  (c) 
heading     and     introductory 

text  amended 10536 

321.1  (0  removed;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 

(d)  added;  new  (f)  revised 10636 

321.2  (b)  revised 10636 

321.3  (a)  Introductory  text,  con- 
cluding text.  Cb)  and  (c) 
amended;  (d)  revised 10636 


321.5  (a)  and  (b)  amended 10537 

321.8  (d)  revised 10637 

321.11  (f)  revised 10537 

321.13  Amended 10637 

321.14  Revised 10537 

321.20  Amended 10537 

321.22  Amended 10537 

321.23  (a)  Introductory  text 
amended;  (a)(1)  removed; 
(a)(2)  and  (3)  redesignated  as 
(a)(1)  and  (2) 10537 

321.25  Revised 10537 

321  Appendix  amended 10538 

330  Authority  citation  revised 10638 

330.1  (a)  revised 10538 

(c)  and  (1)  amended 10539 

330.2  (a)  and  (c)  amended 10539 

330.3  (a)  and  (b)  amended 10539 

330.4  Introductory  text  amend- 
ed  10539 

330.6  (c)  amended 10539 

330.7  Amended 10539 

330.8  Amended 10539 

330.9  Revised 10539 

332.8  (b)  revised 60937 

332.10  Amended 10539 

332.12  Revised 10539 

342.3  (b)(1)  revised;  (b)(2)  Intro- 
ductory text,  (1)  and  (11)  re- 
moved; (b)(2)(lll)  redesig- 
nated as  (b)(2) 60937 

Amended 60938 

342.7  (a)  amended 10540 

342.9  Revised 10540 

347  Removed 24047 

348  Removed 5''24 

351.0  Amended 60938 

351.2  (c)  table,  (e)  Introductory 

text,  (1),  (g)(3)(l)  and  (h) 
amended;  (g)(2)  tables  re- 
vised  60938 

(1)  amended 60939 

351.5  (b)(1)  amended 10540 

351.7  (b)  amended 10540 

351.12  Revised 10540 

351  Appendix  amended 60939 

352.0  Amended 60947 

352.2  (e)(l)(l)  through  (vl)  redes- 
ignated (e)(l)(ll)  through 
(vll);  new  (e)(l)(l)  added; 
(e)(l)(ll)  and  (2)  revised;  (e)(1) 
amended 60947 

(h)  amended 10540 

352.5  Amended 10540 

362.7  (b)  and  (c)  amended 10540 

352.13  Revised 10641 
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352  Table  revised 60947 

353.1  (a)  amended;  (b)  revised 10541 

353.13      (d)      Introductory      text 

amended 10541 

353.31  (d)  amended 10641 

353.35  (c)  amended 10541 

353.39  Cb)  amended 10541 

353  40  (a;  amended 10541 

353  41  Amended 10541 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Deportment  of  the 
Treasury  (Parts  500—599) 

500  Authority  citation  revised 47644 

500.413  Added 68530 

500  508  (f)  revised 47644 

500.566  (a)  Introductory  text 
amended;  (b)  redesignated  as 
(c);  heading  and  new  (c)  re- 
vised; new  (b)  added 63084 

500.575  Added 63084 

500  576  Added 68531 

500  577  Added 68532 

500  578  Added 6696 

500.579  Added 26602 

500  603  Added 47644 

500.701—500.707  (Subpart  O)  Re- 
vised  16776 

500  901  Amended 16777 

500  Appendix  A  added 68532 

505  Authority  citation  revised 16777 

505.50  Revised 16777 

515  Authority  citation  revised 45060, 

47644 

515.418  Added 45060 

515.508  (f)  added 47645 

515.563  Cb)  amended 45060 

515.569  (b)  and  (c)  amended 45060 

515.603  Added 47645 

515.901  Amended 45061 

520  Authority  citation  revised 16777 

520  701  Revised 16777 

550  Authority  citation  revised 47645 

550  511  (g)  revised 47645 

550  516  Removed 5106 

550.603  Added 47645 

550  Appendixes  A  and  B  amend- 
ed  13211 

565  Authority  citation  revised 24644 

565  512  Added 24644 

575  Authority  citation  revised 47645 

575  503  (h)  revised 47646 

575.606  Added 47646 

580  Authority  citation  revised 40044, 

47646 
Policy  sUtement 8134,  16342,  25817 


Authority  citation  revised 16549 

580.503  (h)  revised 47646 

580.518  Added 46541 

Removed 54024 

580.603  Revised 47646 

580  Appendix  A  added 40044 

Appendix  A  amended 46541 

Appendix  A  amended 16549 

585  Authority  citation  revised 35828, 

47646 
585.201   (b)   redesignated  as   (c); 

new  Cb)  added 35828 

585.215  Added 35829 

585.216  Added 35829 

585.217  Added 35829 

585.218  Added 35829 

586.301    (a)   revised;    (c)   and   (d) 

amended;  (e)  added 35829 

585.418  Added 35829 

585.419  Added 35829 

585.503  (a)  revised 47646 

585.509  Heading  and  (a)  revised; 

(b)  and  (d)(2)(li)  amended 35829 

685.524  Added 35829 

586.603  Revised 47647 

585.901  Added  (0MB  numbers) 36830 

590  Added 64904 

Chapter  VI— Bureau  of  Engraving 
and  Printing,  Department  of  the 
Treasury  (Ports  600—699) 

601  Revised 22973 

Chapter  Vlll— Office  of  Inter- 
national Investment,  Depart- 
ment of  the  Treasury  (Parts  800- 
-899) 

800  Authority  citation  revised 27179 

800.208  Redesignated   as   800.209; 

new  800.208  added 27179 

800.209  Redesignated  as  800.211; 
new  800.209  redesignated 
from  800  208 27179 

800.210  Redesignated   as   800.212; 

new  800.210  added 27179 

800.211  Redesignated  as  800.213; 
new  800.211  redeslgmated 
from  800.209 27179 

800.212  Redesignated  as  800.214; 
new  800.212  redesignated 
from  800.210 27179 

800.213  Redesignated  as  800.216; 
new  800.213  redesignated 
from  800.211 27179 
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800214  Redeslgmated  a«  800.216; 
new  800.214  redesignated 
from  800.212 27179 

800.215  Redesignated  as  800.217; 
new  800.215  redeslgrnated 
from  800.213 27179 

800.216  RedeslgTiated  as  800.218; 
new       800.216       redesignated 

from  800.214 27179 

800217  Redesignated  as  800.219: 
new  800.217  redesignated 
from  800.215 27179 

800.218  Redesignated  as  800.220; 
new  800.218  redesignated 
from  800.216 27179 

800.219  Redesignated  as  800.221; 
new  800.219  redesignated 
from  800.217 27179 

800220  Redesignated  as  800.222; 
new  800.220  redesignated 
from  800.218 27179 

800  221  Redesignated  as  800.223; 
new  800.221  redesignated 
from  800.219 27179 

800.222  Redesignated  f^om  800.220 

and  amended 27179 

800.223  Redesignated      trom 
800.221 27179 

800.301  (b)(5)  Example  1  amend- 
ed  27179 

800.302  (d)  introductory  text 
amended 27179 

800.401  (a)  amended 27179 

800.402  (c)(3)(v)(A)  revised; 
(c)(5)(l)  and  (li)(E)  amended; 
(c)(5)(lil).  (iv)  and  (1)  added 27179 

800.504  Amended 27179 

800.601  (b).  (c)  and  (d)  amended 27180 

800.702  (a)  amended 27180 

800  Appendix  redesignated  a«  Ap- 
pendix A;  Appendix  B  added; 
new  Appendixes  A  and  B 
amended 27180 


Proposed  Rules 


1 

103 

206 

209 .! 

357 »W72 

601 S9973 

800 7986 


43312,44451 
.46014,  46021.  51269 

41902 

41449 


TITLE  32-NATIONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

40  Revised;  Interim 47624 

Heading  revised 51780 

40a  Revised 1646 

80  Added;  interim 51997 

83  Added 13212 

84  Added 13214 

86  Added;  interim 52010 

88  Added 14559 

90  Removed 10988 

Added;  interim 16126 

91  Removed 13212 

Added;  interim 16127 

95.3  Amended 63294 

95  Appendix  A  amended 63294 

154  Authority  citation  revised 61024 

154.2  Amended 61024 

154.3  (f)  and  (h)  amended;  (o)  re- 
moved; (p)  through  (ee)  re- 
designated   as    (0)    through 

(dd);  (e)  and  new  (q)  revised 61024 

154.43  Revised 61025 

154.48  (a),  (b)  and  (d)  amended 61025 

154.49  (c)  revised 61025 

154.56  (c)  revised;  (d)  amended 61025 

154.56  Cb)(l)  amended 61025 

154.60  (d)(2)  revised 61025 

154.61  (b)(2)  and  (d)  revised;  (e)(2) 
amended 61026 

154.76  (a)  and  (c)  amended 61026 

154.77  Revised 61026 

154    Appendixes    A,     D    and    H 

amended;     Appendix    Q    re- 
moved   61026 

156  Revised 42855 

185  Revised 52667 

199  Technical  correction 5341 1 

Grace  period  delayed 59364 

199.2  (b)  amended 35405,  51237,  58959 

Cb)  amended b404 

199.4  (a)(12)  heading.  (a)(12)(i). 
(IIKA)  and  (b)(6)  introduc- 
tory text  amended;  (b)(10), 
(f)(2)(v)  and  (3)(iv)  added 35405 

(aK7)  and  (f)(6)(i)  revised. 
(f)(3)(iii)  redesignated  as 
(f)(3)(lil)(A);  new  (0(3)(ili)(A) 
heading  and  (B)  added 51237 

(a)(9)  heading.  (10).  (11). 
(12)(li)(B).  (13)  and 

(b)(4)(vlii)(D)  revised; 

(a)(9)(i)(C)  note  and  (f)(6)  re- 
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moved;  (a)(9)(l)(D)  and  (f)(9) 

added 58959 

(b)(l)(l),  (c)(l)(l).  (3)(lx)(A), 
(g)(1),  (2)  and  (39)  revised; 
(c)(3)(xlil).  (g)(37)(vii)  and 
(vlil)  added 8405 

199.5  (a)(3)  revised 51237 

199.6  (b)(4)(x)  heading,  (A)(i)  In- 
troductory text,  (2)  Introduc- 
tory text,  (0.  m,  (iv),  (3)  In- 
troductory text,  (B)  intro- 
ductory text  and  (2)  revised; 
(b)(4)(xll)  added 35407 

(a)(8)   revised;   (a)(ll)  and  (12) 

added 51237 

(b)(l)(i)  revised 58961 

(c)(1)  introductory  text.  (Iv) 
Introductory  text  and  (3)(lv) 
Introductory  text  revised; 
(d)(6)  added 8406 

199.7  (b)(3)(lv)(B)(5)  revised 35408 

(d)  introductory   text  and  (1) 

revised;  (d)(2)(i)(D)  removed; 
(d)(2)(i)(E)  redesignated  as 
(d)(2)(i)(D);    new    (d)(2)(l)(E) 

added 51238 

(f)(l)(ll)  revised 58961 

199.14  (a)(2)(lx)  added 35408 

(g)(l)(vlll)      redesignated      as 

(g)(l)(x);  (d).  (g)(l)(i),  (11)(A), 
(111).  (Iv)  and  new  (g)(l)(x)  re- 
vised; new  (g)(l)(vlli)  added 51239 

(a)(l)(l)(C)(;)  revised 58961 

199.15  Heading,  (a),  (b),  (f)  and 
(i)(4)      revised;      (c)(5)      re- 
moved  58961 

199.16  (a)(1),  (3).  (b).  (c),  (d)  Intro- 
ductory text,  (2),  (3),  (4)  and 
(e)  revised;  (d)(5)  and  (f)(3) 
added 58963 

199.20  Added;  interim;  eff.  10-1- 

94 16137 

206  Added;  interim 26116 

228  Added 5948 

246  Added 19137 

247.5  (b)(4).  (b)(6)(l)  and  (dX6) 
amended 19145 

247.6  (b)(4)  amended;  (e)(2)  re- 
moved; (e)(3)  and  (4)  redesig- 
nated as  (e)(2)  and  (3) 19145 

254  Added;  Interim 7213 

290  Appendix  B  amended 63084 

296  Added 60382 

311  7  (c)(1)  removed 59658 

312  4  Revised 2746 

312.5  (b)  revised 2746 


323  Appendix  H  amended 

341  Redesignated  from  369 39368 

Revised 13457 

342  Added 48307 

343  Added 14561 

344  Added 14563 

364  Redesignated  as  385 39360 

Added 39369 

355  Redesignated  as  386 39360 

Added 39368 

366  Redesignated  as  364 39360 

Added  39366 

357  Redesignated  as  387 39360 

Added 39365 

368  Redesignated  as  393 39360 

Added 39364 

359  Redesignated  as  398 39360 

Added 39363 

360  Redesignated  as  399 39360 

Added 39361 

361  Redesignated  as  377 39360 

Added 39361 

364  Removed;  new  364  redesig- 
nated from  356  and  amend- 
ed  39360 

369  Redesignated  as  341  and  re- 
vised     39368 

371  Added *830« 

375  Re  vised 69229 

377  Redesignated  from  361  and 

amended 39360 

379  Removed 14561 

384  Removed 14561 

385  Removed;  new  385  redesig- 
nated from  354  and  amend- 
ed     39360 

385.6  Amended 39360 

385.7  (m),  (p)  and  (q)  amended 39360 

386  Removed;  new  386  redesig- 
nated from  365  ajid  amend- 
ed  39360 

387  Removed;  new  387  redesig- 
nated from  357  and  amend- 
ed  39360 

387.5  (c)  amended 39360 

393   Redesignated   trom  358   and 

amended 39360 

393.1  Amended 39360 

393.3  Amended 39360 

393.4  Introductory  text,  (a) 
through  (d)  and  (g)  amend- 
ed  39360 

393.5  Introductory  text,  (b),  (c) 

and  (g)  amended 39360 

393.6  (a)  introductory  text,  (2), 
(b)(1)  and  (2)  amended 39360 
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TITLE  32    Chapter  I— Con 

31*3  7  lai  Lhroinfh  (d)  amended i9i60 

393  Appendix  amended 39360 

398  Redesl^ated  from  366  and 
amended    39360 

399  Redesignated  from  360  and 
ampnd^d  39360 

Chapter  V— Ddpartmont  of  tf»© 
Army  (Parts  400— <599) 

505.1  (d)(1).  (2),  (g)  Introductory 
text.  (1)  through  (20)  and  (h) 
revised 51012 

505.3  (b)(10)(l)  through  (Iv)  and 

(11)(1)  through  (Iv)  revised 51013 

505.5  (e)  amended 61027 

619  Revised        44405 

Chapter  VI— Dopartrrient  of  the 
Navy  (Part*  700-799) 

701.119  (f)  Introductory  text  re- 
vised  9928 

706.2  Table  Five  amended 36S6S, 

5«102,  56103.  61809,  64678 
Tables  One  and  Three  amend- 
ed  44133.  61808,  61810 

Table  Three  amended  4i  l  i4, 

44456,  60M3   60384 
Table  Four  amended  5C259 

Tables  Four  and  Five  amend 

ed 50260,51241 

Table  Three  amended 22756.  27240 

Table  Five  amended 27239 

707.2     Tables     Four     and     Five 

amended 7217 

725  Regulation  at  57  FR  2463  con- 
firmed  53Sa3 

Chapter  VII— Departrrterit  of  the 
Air  Force  (Port*  800—1099) 

806b.l3  (b)(6).   (14).   (15)  and  (16) 
Introductory      texts      amend- 
ed  2746 

Proposed  Rules: 

2 63542 

43a 21713 

50 21713 

77 15673 

91 „ 16167 

118 6S9S6 

199 47692.46473 

3046 

220 21949 

246 41671 


65667 
.16560 
.16560 
.16560 
.12549 


296 41679 

298 23649 

323 2786 

40(>^^  (Ch."  vy." !.".'.". ".*.'.'.".'.".'.l".'."^ 

501 37770 

536 12650 

552 37774,  4061 1 

855 49951 

989 17061 

TITLE  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.07-1—1.07-100  (Subpart  1.07) 
Regulations  at  43  FR  54186, 
60  FR  23689,  51  FR  19329,  52 
FR  17554  and  17555  and  54  FR 
37615  confirmed 

1.07-5  Revised;  Interim 

1.07-10  (a)  revised;  Interim 

1.07-11  Added;  Interim 

1  30-1  Revised 

Regulation  at  58  FR  8886  con- 
firmed; (e)(3)  removed 22130 

1.30-10  RegtUatlon  at  58  FR  8885 

confirmed 22130 

2  Authority  citation  revised 51726 

2.05-35  Added 51726 

3.01-1  (f)  amended 51726 

3.06-10  (b)  revised 51727 

3.05-15  (b)  revised 51727 

3.05-20  (b)  revised 51 727 

3  05-25  Revised 51727 

3.05-30  Revised 51727 

3.05-35  (b)  revised 51 727 

3.10-10  (b)  revised 51728 

3.25-05  (b)  revised 51728 

3.25-10  (b)  revised 51728 

(b)  corrected 67909 

3.25-15  (b)  revised 51 728 

3.25-20  (b)  revised 51728 

(b)  correctly  revised 948 

3.35-10  (b)  revised 51729 

3.35-15  (b)  revised 51729 

3.35-20  (b)  revised 51 729 

3.35-25  (b)  revised 51729 

3.35-30  (b)  revised 51729 

3.35-35  (b)  revised 51729 

3.40-10  (b)  revised 51 729 

3.40-15  (b)  revised 51730 

3.40-17  (b)  revised 51730 

3.40-20  (b)  revised 51730 
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3.40-30  (b)  revised 51730 

3.40-35  (b)  revised 51730 

3.55-10  (b)  revised 51731 

3.55-15  (b)  revised 51731 

(b)  correctly  revised 59364 

3.55-20  Revised 51731 

3.66-10  (b)  revised 51731 

3.65-15  (b)  revised 51731 

(b)  corrected 948 

3.70-10   (b)   and   (c)   revised;    (d) 

added 51731 

(c)(8)  correctly  added 948 

3.70-15  Revised 51731 

3.85-10  (b)  revised 51732 

3.85-15  Revised 51732 

3.86-20  (b)  revised 51732 

20  Revised 15022 

66.01-10  (b)  revised 64153 

80.750  (a)  revised 65668 

80.753  (a)  revised  65668 

100  Temporary  regulations  list 46078, 

59948 

Temporary  regulations  list 5950 

100.35T01-76  Added  (temporary) 40359 

100,35- T0209  Added  (temporary) 39144 

100, 36-T0216  Added  (temporary)       38301 
100.35-T0220  Added  (temporary)       38300 

100  3S-T0231  Added  (temporary) 52440 

100  35-T02-33        Added        (tem- 
porary)  59171 

100  35-T02-035      Added      (tem- 
porary)   674 

100  36-T0668  Added  (temporary) 41429 

100  35T07-009       Added       (tem- 
porary)  13457 

100  36T07033  Added  (temporary) 16561 

100,35T07034  Added  (temporary) 16562 

100,35T07-049        Added        (tem- 
porary)  21930 

100  35-T0772  Added  (temporary) 38298 

100.36-T07-103       Added       (tem- 
porary)  57742 

100  35-T0907  Added  (temporary) 27461 

100.91  Table  1  revised 40738 

100.103     Implementation     (tem- 
porary)  36355 

Implementation  (temporary) 26426 

100.105    (b)(2)    and    (c)    revised 

(temporary) 50261 

100.108  Implementation     (tem- 
porary)  26426 

100.109  Removed 38302 

100.501     Implementation     (tem- 
porary)  38054,  62035.  66279 

Implementation  (temporary) 10749, 

24942,  26119,  26120 


100.502     Implementation     (tem- 
porary)  38053 

100.504  Implementation     (tem- 
porary')  38053 

100.505  Revised 38302 

Implementation  (temporary) 21931 

100.507  Implementation      (tem- 
porary)  24942 

100.508  Implementation     (tem- 
porary)  38053 

100.518  Added 57741 

Implementation  (temporary) 28120 

100.520  Added 5323 

100.523     Implementation     (tem- 
porary)  4583 

100.1105    Implementation    (tem- 
porary)  50261 

Cb)(2)  amended 51242 

101.101  (b)  revised  (temporary) 26427 

110.84a  Removed 65286 

110.86  Added;  Interim 40740 

110.186  Added 36356 

110.195  (a)(7).  (11),  (13)  and  (15)  re- 
vised  13458 

110.214  (a)(7)(lll)  added 6952 

110.710  Added 38055 

117  Temporary  drawbridge  oper- 
ation regulations 38056, 

39145,  42856,  47067,  47068,  54289, 
62S32,  65668 
Temporary    drawbridge    oper- 
ation regulations 10749. 14754 

Technical  correction 11659 

117.4  Added 16563 

117.11  Revised 16563 

117  43  Re  vised 46081 

117.155  Revised 8409 

117.195  Revised 13248 

117.272  Added 39146 

117.287  (d)(3)  removed 36357 

(b-1)  revised;  eff.  l-l-«4  to  1-30- 

94 60555 

(d)(1)  and  (2)  revised;  eff.  1-1-94 

to  1-30-94 60556 

117.295  Revised 21932 

117.301  Removed 36357 

117.317  (J)  removed;  (k)  redesig- 
nated as  (J) 36357 

117.321  Removed 36357 

117.391  Revised 18299 

117.439  Revised 14757 

117.478  (b)  revised 14756 

117.484  Added 14755 

(b)  and  (c)  corrected 23158 

117.501  (c)  revised 43264 

117.637  Revised 52442 
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TITLE  33   Chaptar  I— Con. 

117  :jj  RevlHt-a  S9144 

117.739  (a)(6)  added;  (a)(3).  (4)  and 

(e)  revised 39149 

117.745  Revised 40591 

117.793  Revised 42859 

117  839  Removed 39 146 

117.899  Revised 44613 

117.973  Removed 13249 

117.1025  Added 5954 

117.1047  (e)  removed 44613 

117.1049  (a)  and  (c)  revised;   (d) 

suspended;  eff.  4-4-94 

through  &-30-94 10077 

Technical  correction 12032 

117  Appendix  A  amended 39149.  42559 

147  Authority  citation  revised 675 

147.T801  Added  (temporary) 675 

150  Technical  correction 23095 

150  Appendix  A  amended 17482 

151.47  Amended 16986 

151.49  (a)  and  (b)  amended 16987 

151.55  Added 18703 

151.63  (h)(2)  revised 18703 

154.310  (a)(22)  added 39662 

154.500  (e)  and  (0  revised 39662 

155  Authority  citation  revised 62262. 

67995 
155.140  (a)  revised;  (b)  amended; 

Interim 67995 

155.200  Added;  Interim 67996 

155  205  Added;  Interim 67996 

155.210  Corrected 3749 

155.215  Added;  Interim 67996 

155  220  Added;  Interim 67996 

155.225  Added;  Interim 67996 

155.230  Added;  interim 67996 

155.235  Added;  Interim 67996 

155.240  Added;  Interim 67996 

155.245  Added;  Interim 67997 

155.310  Heading  and  (b)  introduc- 
tory text  revised;  (c)  and  (d) 
added;  Interim 67997 

155.450  (a)  revised 62262 

155.750  (a)(ll)  added 39662 

156  Authority  citation  revised A6436 

156  200  Revised 4d436 

156.205  (b)  amended 4M36 

156.210     (a)(3)     redesignated     as 

(a)(4);     new     (a)(3)     and     (c) 

added 4M36 

156.215  (a)(3)  revised 4*4J7 

161.580  Revised;  interim 46052 

161.880     Revised;     eff.     12-27-83 

through  4-15-94 5324 

162.T139  added  (temporary)  16565 

162.25  Removed 69232 


162.130    (b)(3)    introductory    text 

revised;  (b)(4)  added 59365 

164.T0257  Added  (temporary) 44615 

164.T1106  Added  (temporary) 40362 

164.13  (e)  suspended 36141 

165  Temporary  regulations  list      46078, 

59945 

TemporsLry  regulations  list 5950 

166.T01-63  Added  (temporary) 40745 

165.T01-85  Added  (temporary) 40743 

165.T01-87  Added  (temporary) 39151 

165.T01-93  Added  (temporary) 40742 

165.T01-005     (b)     revised     (tem- 
porary)  65669 

165.T01-019  Removed 391S1 

165.T01-020  Added  (temporary) 36569 

165.T01-022  Added  (temporary) 26429 

165.T01-025  Added  (temporary) 18486 

165.T01-030  Added  (temporary) 27462 

165.T01-034  Added  (temporary) 47992 

165.T01-043  Added  (temporary) 26428 

165.T01-057  Added  (temporary) 36598 

165.T01-109  Added  (temporary) 47988 

165.T01-119  Added  (temporary) 47989 

165.T01-130  Added  (temporary) 51244 

165.T01-134  Added  (temporary) 53884 

165.T01-151  Added  (temporary) 68308 

Removed 4^64 

165.T01-152  Added  (temporary) 68310 

Removed 8410 

165.T01-153  Added  (temporary) 68307 

165.T01-401  Added  (temporary) 69234 

165.T02-001  Added  (temporary) 4586 

165.T02-003  Added  (temporary) 8411 

165.T02-005  Added  (temporary) 5326 

165.T02-006  Added  (temporary) 7641 

165.T02-007  Added  (temporary) 4585 

165.T02-011  Added  (temporary) 8410 

165.T02-013  Added  (temporary) 10750 

165.T02-014  Added  (temporary) 13654 

165. T02-016  Added  (temporary) 13250 

165.T02-018  Added  (temporary) 17483 

165.T02-022  Added  (temporary) 21932 

165.T02-067  Added  (temporary) 51243 

165.T02-073  Added  (temporary) 58498 

165.T02-076  Added  (temporary) 69235 

165.T02-077  Added  (temporary) 676 

165.T02-079  Added  (temporary) 677 

165.T0248  Added  (temporary) 39152 

165.T0254  Added  (temporary)  38303, 

39664 

165.T0263  Added  (temporary) 40361, 

46084 

(b)  revised  (temporary) 48968 

165  T02-60  Added  (temporary) 40741 

165.T05-022  Added  (temporary) 26121 


MAY  1994 
CHANGES  JULY  1.  1993  THROUGH  MAY  31,  1994 


71 


165  T06-024  Added  (temporary) 24049 

165  T06-063  Added  (temporary) 47990 

165.T05-092  Added  (temporary) 66280 

166  T05-097  Added  (temporary) 949 

165  T062  Added  (temporary) 46053 

165  T07-^8  Added  (temporary) 10078 

165.T07-045  Added  (temporary) 25328 

165.T07-056  Added  (temporary) 24048 

165  T0787  Added  (temporary) 47069 

165  TO&-006  Added  (temporary) 10751 

165.T08-066  Added  (temporary) 948 

165.T0976  Added  (temporary) 36358 

155  T0982  Added  (temporary) 40363 

166.T1-144  Added  (temporary) 69233 

165  Tll-050  Added  (temporary) 59172 

165.T1105  Added  (temporary) 39663 

Removed   68036 

165. T1128  Removed  68306 

155.T1148  Added  (temporary) 48967 

166.T13029  Added  (temporary) 60557, 

60558 

165.112  Added 47991 

Regulation  at  58  FR  47990  eff. 

date  corrected  to  10-8-93 52442 

165  122  Added 18489 

165  204  (b)(4)  removed 59952 

165.503  Implementation 5964 

Regulation  at  59  FR  5954  ter- 
minated  23158 

165.730  Revised 38057 

165.803  Introductory  text  and 
(m)(l)  Introductory  text  re- 
vised; Interim 21935 

165  809  Added;  Interim 18487 

165.1109  Revised 5953 

165.1113  Removed 68306 

167.3  Revised 21937 

167.5  (e)  added 21937 

167.150—167.155  (Subpart  B)  Head- 
ing revised 21937 

167.200  Added 21937 

167  201  Added 21937 

167.202  Added 21937 

167.203  Added 21937 

175.1  (e)  added 41607 

175  3  Revised 41607 

175.5  Added    41608 

175.11  Revised 41608 

175.15  Revised;  eff.  In  part  5-1- 

95 41608 

175.17  Revised 41608 

(a)(1)  introductory  text,  (e)(1), 
(g)(1)  and  (2)  correctly  re- 
vised; (g)(3)  correctly  added 51576 

181  Technical  correction 51576 

181.703  (c)  added 41608 


Chapter  II— Corps  of  Er>glr>o©r$, 
DoportTT>ont  of  tho  Army  (Parts 
200-399) 

323.2  (d)    revised;    (e)    and    (f) 
amended 45035 

(d)(3)(lll)  corrected 48424 

323.3  (c)  added 45036 

328  Technical  correction 48424 

328.3  (a)(8)  added 45036 

334.1  Added 37607 

334.2  Added 37607 

334.3  Added 37607 

334.4  Added 37608 

334.5  Added 37608 

334.80  Heading  revised 37608 

334.260  Heading  revised 37608 

334.275  Added   47788 

334.380  Revised 53428 

334.390  (b)(1).  (2).  (4),  and  (5)  re- 
vised  53428 

334.400  Heading  revised 37608 

334.460  (a)(12)  and  (b)(ll)  added 2916 

334.500  Heading  revised 37609 

334.540  Heading  revised 37609 

334.560  Heading  revised 37609 

334.905  Added;  interim 53427 

Regixlatlon  at  58  FR  53427  con- 
firmed  4228 

334.938  (a)  corrected 42237 

334.980  Regulation  at  58  FR  21226 

confirmed 42238 

334.1000  Removed 64384 

334.1320    Regulation    at    58    FR 

26046  confirmed 42237 

334.1340  (c)  revised 53427 

334.1370  (b)(2)  revised 53427 

334.1400  (b)(4)  revised 53427 

Ctiapter  IV— Saint  Lowrerice  Sea- 
way Development  Corporation, 
Department  of  Transportation 
(Parts  400-499) 

402.3  (b)(5)  revised 2886 

402.8  (a)(2)  table  amended 2886 

402.9  (f)  through  (1)  removed 2886 

Proposed  Rules: 

26 16780 

100 41449.47099 

22573 

110 38100, 

38101,  57769.  59425.  62300,  65140 

10772,  13905,  16680,  16783 

116 13688 
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U7... 


3^29.  !  ■74.73  Reg\aatlon  at  57  FR  30335 


M'02,  441S5   52466.  5M96,  SASIS, 

59426,  62302,  62303,  66321.  66322, 

66323,  67745.  68093 

986.  5870.  8428.  26474 

120 14290 

126 51906 

16783 

127 51906 

130 38993 

131 38993 

132 38993 

137 38993 

150 8096 

151 7237.  8086.  12032 

154 7237 

156 54315 

7237 

156 S4315  63544.  65683,  69313 

157 54870.  61 143.  65298.  65683 

160 16783 

162 42913,46144 

16780 

168 50303.  59974.  59975,  62300,  65684 

10773. 

10774.  10775,  10777,  14815,  14816. 

14817.  14819.  17507.  21952,  23179. 

26155.  26156,  26475,  27516 

166 44634.65686 

14126,  23774 

167 44634,65686 

177 :0102 

181 23651 

187 81920.  53624 

8881 

334 37889,  47786 

402 68618 

23180 

TITLE  34— EDUCATION 

SubfitiG  A— Office  of  the  Sec- 
retary, Dopartment  of  Education 
(Part*  1-99) 

3b.il  Revised 44424 

12  Regulation  at  57  FR  60394  efT. 

2-1-93 36870 

21  RevlMd  (effective  date  pend- 
ing)  47192 

74.3  Relation  at  67  FR  30335 

eff.  9-18-92 36870 

74.47  Regulation  at  57  FR  30335 

eff.  9-18-92 36870 


eff.  9-18-92 36870 

74.74  Regulation  at  67  FR  30335 

eff.  9-18-92 36870 

74.75  Regrulatlon  at  57  FR  30336 

eff.  9-18-92 36870 

74.76  Regulation  at  67  FR  30336 

eff.  9-18-92 36870 

74  91   Regnlation  at  57  FR  30336 

eff.  9-18-92 36870 

74  93  Regrulatlon  at  57  FR  30336 

eff.  9-18-92 36870 

74.94  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.96  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.144  Regrulatlon  at  67  FR  30336 

eff.  9-18-92 36870 

74.171  Regulation  at  67  FR  30336 

eff.  9-18-92 36870 

74.172  Regulation  at  67  PR  30336 

eff.  9-18-92 36870 

74.173  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.174  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.175  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74  Regrulatlon  at  57  FR  30336  eff. 

9-18-92 36870 

75  Waiver 17483 

75.1   Regulation  at  57   FR  30336 

eff.  9-18-92 36870 

75.3  Regulation  at  57   FR  30336 

eff.  9-18-92 36870 

75.4  Regulation  at  67   FR  30336 

eff.  9-18-92 36870 

75.60—75.62  Regrulatlon  at  67  FR 

30337  eff.  9-18-92 36870 

75.60  Regulation  at  67  FR  30337 

eff.  9-18-92 36870 

(b)(1)  amended  (effective  date 
pending:) 24870 

75.61  Regulation  at  67  FR  30337 

eff.  9-18-92 36870 

75.62  Regulation  at  57  FR  30337 

eff.  9-18-92 36870 

75.105  Regulation  at  67  FR  30337 

eff.  9-18-92 36870 

75.107  Regulation  at  67  FR  30337 

eff.  9-18-92 36870 

75.108  Regrulatlon  at  67  FR  30337 

eff.  9-18-92 36870 

75.110  Regulation  at  67  FR  30337 

e£f.  9-18-92 36870 
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75.111  Regulation  at  57  FR  30337 

eff.  9-18-92 36870 

75.113  Regulation  at  57  FR  30337 

eff.  9-18-92 36870 

75.114  Regulation  at  57  FR  30337 

eff.  9-18-92 36870 

75.115  Regulation  at  67  FR  30337 

eff.  9-18-92 36870 

75.116  Regulation  at  57  FR  30337 

eff.  9-18-92 36870 

75.118  Regulation  at  57  FR  30337 

eff.  9-18-92 36870 

75.130—75.134    Regrulatlon    at    57 

FR  30338  eff.  9-18-92 36870 

75.130  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.131  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.132  Regulation  at  67  FR  30338 

eff.  9-18-92 36870 

76.133  Regulation  at  67  FR  30338 

eff.  9-18-92 36870 

76.134  Regulation  at  67  FR  30338 

eff.  9-18-92 36870 

75.150—75.154    Regulation    at    57 

FR  30338  eff.  9-1^-92 36870 

75.150  Regialatlon  at  57  FR  30338 

eff.  9-18-92 36870 

75.151  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.152  Reg-ulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.153  Regrulatlon  at  57  FR  30338 

eff  9-18-92 36870 

75.154  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.155  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.160  Regulation  at  67  FR  30338 

eff.  9-18-92 36870 

75.200  Regulation  at  67  FR  30338 

eff.  9-18-92 36870 

75.216  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.218  Regulation  at  67  FR  30338 

eff.  9-18-92   36870 

75.233  Regulation  at  67  FR  30338 

eff,  9-18-92 36870 

75.234  Regulation  at  67  FR  30338 

eff.  9-18-92 36870 

75.235  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.263  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 

75.261  Regulation  at  57  FR  30338 

eff.  9-18-92 36870 


75.262  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.510  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.518  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.534  Regrulatlon  at  67  FR  30339 

eff.  9-18-92 36870 

75.560  Regulation  at  67  FR  30339 

eff.  9-18-92 36870 

75.563  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.580—75.581    Regulation    at    67 

FR  30339  eff.  9-18-92 36870 

75.580  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.581  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.590  Regulation  at  67  FR  30339 

eff.  9-18-92 36870 

75.608  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.616  Regulation  at  57  PR  30339 

eff.  9-18-92 36870 

75.617  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.621  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.622  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.625—75.626    Regulation    at    67 

FR  30339  eff.  9-18-92 36870 

75.625  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.626  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.681  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.684  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.690  Reg-alation  at  57  FR  30340 

eff.  9-18-92 36870 

75.707  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.720  Regulation  at  67  FR  30340 

eff.  9-18-92 36870 

75.740  Regulation  at  67  FR  30340 

eff.  9-18-92 36870 

75.750—75.755    Re?\xlation    at    67 

FR  30340  eff.  9-18-92 36870 

75.750  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.751  Regulation  at  67  FR  30340 

eff.  9-18-92 36870 

75.752  Regulation  at  67  FR  30340 

eff.  9-18-92 36870 
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75.753  Regrulatlon  at  57  FR  30340 

eff.  9-18-92 36670 

75.754  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.755  Regrulatlon  at  57  FR  30340 

eff.  9-18-92 36870 

76  3   Regulation  at  67   PR  30340 

eff.  9-18-92 36870 

76.102  Regulation  at  67  FR  30340 

eff.  9-18-92 36870 

76  125  Regulation  at  67  FR  30341 

eff.  9-18-92 36870 

76  136  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76  305  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76.401  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76  560  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76580—76.581    Regrulatlon    at    57 

FR  30341  eff.  9-18-92 36870 

76.580  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76.581  Regulation  at  67  FR  30341 

eff.  9-18-92 36870 

76.591  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76  600  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76  670  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

76.681  Regulation  at  57  FR  30341 

eff.  9-lft-92 36870 

76.684  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76  690  Regulation  at  57  FR  30341 

eff.  a-18-92 36870 

76.707  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76  720  Regulation  at  67  FR  30341 

eff.  9-18-92 36870 

76  740  Regulation  at  67  FR  30342 

eff.  9-18-92 36870 

76  770  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

76.771  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

76.772  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

76780—76.783    Regulation    at    57 

FR  30342  eff  9-18-92 36870 

76.780  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

76.781  Regulation  at  67  FR  30S42 

eff.  9-lft-92 „ 36870 
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76.782  Regulation  at  57  FR  30342 
eff.  9-18-92 

76.783  Regulation  at  57  FR  30342 
eff.  9-18-92 

76.901  Regulation  at  57  FR  30342 
eff.  9-18-92 

77.1  Regulation  at  57  FR  30342 
eff.  9-18-92 

81.2  Amended 

81.11  Regulation  at  57  FR  56795 
eff.  1-29-93 

81.12  Regulation  at  57  FR  56795 
eff.  1-29-93 

81.14  (a)  revised 

81.18  (a)  revised 

81.20  Redesignated  as  81.30;  new 
81.20  added 

81.21  Redesignated  as  81.31 

81.22  Redesignated  as  81.32 

81.23  Redesignated  as  81.33 

81.24  Redesignated  as  81.34 

81.25  Redesignated  as  81.35 

81.26  Redesignated  as  81.36 

81.27  Redesignated  as  81.37 

81.28  Redesignated  as  81.38 

81.29  Redesignated  as  81.39 

81.30  Redesignated  as  81.40;  new 

81.30  redesignated  from  81.20; 
(a)  amended 

81.31  Redesignated  as  81.41;  new 

81.31  redesignated  from  81.21; 
(a)  and  (c)  amended 

81.32  Regulation  at  67  FR  56795 
eff.  1-29-93 

Redesignated     as     81.42;     new 

81.32  redesignated        from 
81.22 

81.33  Redesignated  as  81.43;  new 

81.33  redesignated       from 
81.23 

81.34  Redesignated  as  81.44;  new 

81.34  redesignated  from  81.24; 
(a)  amended 

81.35  Redesignated  as  81.45;  new 

81.35  redesignated  from  81.25; 
(a)  and  (c)  amended 

81.36  Redesignated  from  81.28 

81.37  Redesignated  from  81.27;  :b) 
amended 

(a)  and  (b)  revised;  (c)  and  (d) 
redesignated  as  (d)  and  (e); 
new  (c)  added 

Corrected 

81.38  Redesignated  from  81.28;  (b) 
and  (c)  amended 


36870 
36870 

36070 

36870 
43473 

36870 

36670 
43473 
43473 

43473 
43473 
43473 
43473 
43473 
43473 
43473 
43473 
43473 
43473 

43473 

43473 
36870 

43473 

43473 

43473 


43473 
43473 

43473 


43474 
51013 

43473 


81  39  Redesignated  from  81.29;  (a) 

amended 43473 

81.40  Redesignated  from  81.30  and 
amended 43473 

81.41  Redesignated  from  81.31 43473 

(cl  revised 43474 

81.42  Redesignated  from  81.32 43473 

Revised 43474 

81.43  Redesignated  from  81.33 43473 

Revised 43474 

81.44  Redesignated  from  81.34 43473 

fb)  revised   43474 

81.45  Redesignated    from    81.35; 
(b)(1),  (2)  and  (d)  amended  .       43473 

86.405  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

99.5  Regulation  at  58  FR  3188  eff. 
2-26-93 36871 

99.6  Regulation  at  58  FR  3188  eff. 
2-25-93 36871 

99.30  Regulation  at  58   FR  3188 

eff.  2-25-93 36871 

99.31  Regulation   at   58   FR   3189 

eff.  2-26-93 36871 

99.60   Regulation  at  58  FR  3189 

eff.  2-25-93 36871 

99.63  Regulation  at  58  FR  3189 

eff.  2-25-93 36871 

99.64  Regulation  at  58  FR  3189 

eff.  2-25-93 36871 

99.65  Regulation  at  58  FR  3189 

eff.  2-26-93 36871 

99.67    Regulation  at  68   FR  3189 

eff  2-25-93 36871 

Chapter  I— Office  for  Civil  Rights, 
Department  of  Education  (Parts 
100—199) 

no  Added     40197 

Chapter  II— Office  of  Elenaentary 
and  Secondary  Education,  De- 
partment of  Education  (Parts 
200—299) 

200.6  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 

200.20  Regulation  at  57  FR  39067 

eff.  ll-a-92 36870 

200.31  Regulation  at  57  FR  39067 

eff.  11-&-92 36870 

200.34  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 

200.35  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 


200.36  Regulation  at  58  FR  11921 

eff.  4-28-93 36871 

201.52  Regulation  at  67  FR  24762 

eff.  7-29-9 36870 

201.54  Regulation  at  57  FR  24752 

eff.  7-2^-9 36870 

206.1  Regxilatlon  at  57  FR  60407 

eff.  2-1-93 36870 

206.3  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.4  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.5  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.10  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.11  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.20  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

208  Regulation  at  57  FR  21710  eff. 

7-29-92 56869 

208.11  Regulation  at  57  FR  21710 

eff.  7-29-92 36869 

208.21  Regulation  at  57  FR  21710 

eff.  7-29-92 36869 

208.22  Regulation  at  57  FR  21710 

eff.  7-29-92 36869 

208.24  Regulation  at  57  JPR  21711 

eff.  7-29-92 36869 

208.25  Regulation  at  57  FR  21711 

eff.  7-29-92 36869 

208.26  Regulation  at  57  FR  21711 

eff.  7-29-92 36869 

208.31  Regulation  at  57  FR  21711 

eff.  7-29-92 36869 

i   208.32  Regulation  at  57  FR  21711 

i  eff.  7-29-92 36869 

212  Regulation  at  57  FR  558  eff. 

7-19-92 36870 

218.3  Regulation  at  57  FR  56794 

eff.  1-29-93 36870 

218.4  Regulation  at  57  FR  56795 

and  56796  eff.  1-29-93 36870 

218.5  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

218.6  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

218.7  Regulation  at  67  FR  56795 

eff.  1-29-93 36870 

218.8  Regulation  at  57  FR  56795 

and  56796  eff.  1-29-93 36870 

218.9  Regulation  at  57  FR  56795 

eff,  1-29-93 36870 

218.10  Regulation  at  57  FR  56795 

and  56796  eff.  1-29-93 36870 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


TITLE  34    Chapter  II— Con. 

..l-^  il   Retfu.A'ion  at  d"  FR  56794 

eff.  1-29-93 36870 

218.81  Radiation  at  57  FR  66796 

eff.  1-29-93 36670 

218.82  Reflation  at  67  FR  66796 

eff.  1-29-93 36670 

218  83  Regulation  at  57  FR  56796 

eff.  1-29-93 36870 

219.21  (b)  amended  (effective  date 

pending) 14306 

222  69  Reflation  at  57  FR  56796 

eff.  1-29-93 36870 

230  4  Regulation  at  68  FR  13177 

eff.  4-2&-93 36871 

230.5  Regulation  at  68  FR  13177 

eff.  4-28-93 36871 

230.30  Regrulatlon  at  68  FR  13177 

eff.  4-28-93 36871 

231.1  Regulation  at  68  FR  13177 

eff.  4-28-93 36871 

231.3  Regulation  at  58  FR  13177 

eff.  4-28-93 36871 

231.4  Regulation  at  68  FR  13177 

eCf.  4-28-93 36871 

232.2  Revised  (effective  date 
pending) 46757 

232.4  (a)  and  (b)  redeslgTiated  a« 
(b)  and  (c);  new  (a)  added: 
0MB  number  (effective  date 
pending) 46757 

232.5  (c)  and  (d)  amended;  (e) 
added  (effective  date  pend- 
ing)  46757 

236  Regulation  at  58  FR  13177  eff. 

4-28-93 36871 

236.1  Regulation  at  68  PR  13177 

eff.  4-28-93 36871 

236.2  Regulation  at  68  FR  13177 

eff.  4-28-93 36871 

236.3  Regulation  at  58  FR  13177 

eff.  4-28-93 36871 

236  4   Regulation  at  58   FR  13177 

eff.  4-28-93 36871 

236.5  Regulation  at  58  FR  13177 

eff.  4-28-93 36871 

236.6  Regulation  at  58  FR  13177 

eff  4-28-93 36871 

236  7  Regulation  at  68  FR  13177 

eff.  4-28-93 36871 

236  8  Regulation  at  58  FR  13177 

eff.  4-28-93 36671 

236  9  Regulation  at  68  PR  13177 

eff.  4-28-93 36871 

236  10  Regulation  at  58  FR  13177 

and  13178  eff.  4-28-93 ,.36871 


236.30  Regulation  at  58  FR  13177 

eff.  4-28-93 36871 

236.31  Regulation  at  68  FR  13177 

eff  4-28-93  36871 

236.40  Regulation  at  68  FR  13177 

eff.  4-28-93 36871 

236.41  Regulation  at  68  FR  13178 

eff.  4-28-93 36871 

237  Regulation  at  57  FR  30342  eff. 
9-18-92 36870 

237.7  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

238  Regulation  at  58  FR  13178  eff. 
4-28-93 36871 

263  2  Regulation  at  67  FR  30342 

eff.  9-18-92 36870 

263.9  Regulation  at  67  FR  30342 

eff.  9-18-92 36870 

280.2  Regulation  at  67  FR  61508 

eff.  2-25-93 36871 

280.4  Regulation  at  67  FR  61508 

eff.  2-25-93 36871 

280.20  Regulation  at  67  FR  61509 

eff.  2-25-93 36871 

280.31  Regulation  at  57  FR  61509 

eff.  :^25-93 36871 

280.32  Regulation  at  57  FR  61510 

eff.  2-25-93 36871 

282  Regulation  at  58  FR  5176  eff. 

3-5-93 36871 

Chapter  III— Office  of  Special 
Education  and  Rehabilitative 
Sen/Ices,  Department  of  Edu- 
cation (Parts  300—399) 

300  Reg\xlatlon  at  57  FR  44798  eff. 

11-13-92 36870 

300.17  Regulation  at  57  FR  48694 

eff.  11-13-92 36870 

300.18  Regulation  at  57  FR  48694 

eff.  11-13-92 36870 

300.110  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.111  Regulation  at  57  FR  48694 

eff.  11-13-92 36870 

300.121  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.122  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.123  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300  125  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.126  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 
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300.127  Regulation  at  57  FR  44798 

eff  11-13-92  36870 

300.128  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.129  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  130  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.131  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300  132  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  133  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  134  Regulation  at  87  FR  44798 

eff.  11-13-92 36870 

300.136  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  138  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  139  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  140  Regulation  at  67  FR  44798 

eff  11-13-92 36870 

300.141  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.144  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  146  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  148  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  149  Regulation  at  57  FR  44798 

eff,  11-13-92 36870 

300  152  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.153  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  180  Regulation  at  67  FR  44798 

pff   11-13-92 36870 

300  192  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.220  Regulation  at  57  FR  44798 

eff,  11-13-92 36870 

300  222  Regulation  at  57  FR  44798 

eff  11-13-92 36870 

300.223  Regulation  at  57  FR  447i98 

eff.  11-13-92 36870 

300.224  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.225  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  226  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.227  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 


300.230  Regulation  at  57  FR  37664 
eff.  10-3-92;  Regulation  at  57 

FR  44798  eff.  11-13-92 36870 

300.231  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.235  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.238  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.240  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.280  Regulation  at  67  FR  44798 

eff  11-13-92 36870 

300.281  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.284  Regulation  at  57  FR  44798 

eff  11-13-92 36870 

300.341  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.343  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.345  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.346  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.349  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.380  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.381  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.382  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.383  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.402  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.482  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.483  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.486  Regulation  at  57  FR  56796 

eff.  11-30-92 36870 

300.487  Regulation  at  57  FR  56796 

eff.  11-30-92 36870 

300.505  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.510  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.512  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.532  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.533  Regulation  at  57  FR  44798 

eff.  n-13-92 36870 
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TITLE  34    Chapter  111— Con. 

300  543  R«g\ilatlon  at  57  FR  44798 

eff.  11-13-92 36870 

300.561  Reg^ilatlon  at  57  FR  44798 

eff.  11-13-92 36870 

300  662  Regrulatlon  at  67  FR  44798 

eff.  11-13-92 36870 

300.563  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.565  Re^iilatlon  at  57  FR  44798 

eff.  11-13-92 36870 

300.569  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.570  Regulation  at  57  FR  48694 

eff.  11-13-92 36870 

300.571  Regrulatlon  at  57  FR  44798 

eff.  11-13-92 36870 

300.572  Regulation  at  57  FR  44798 

eff.  ll-lJ-92 36870 

300.574  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.575  Regoilatlon  at  57  FR  44798 

eff.  11-13-92 36870 

300.586  Regulation  at  57  FR  56796 

eff.  11-30-92 36870 

300.587  RegTilatlon  at  57  FR  56796 

eff.  11-30-92 36870 

300.589  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.600  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.663  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.660  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.661  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.662  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.670—300.672  Regulation  at  57 

FR  30342  eff.  9-18-92 36870 

300.670  Regulation  at  57  FR  30343 

eff.  9-18-92 36870 

300.671  Regulation  at  57  FR  30343 

eff.  9-18-92 36870 

300.672  Regulation  at  57  FR  30343 

eff  9-18-92  36870 

300.750  Regulation  at  57  FR  44798 

eff.  ll-ia-92 36870 

300.751  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.754  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300  Regulation  at  57  FR  48694  eff. 

11-13-92 36870 

301.1  Regulation  at  57  FR  44840 

eff.  11-13-92 36870 


301.3  Regulation  at  57  FR  44840 

eff.  11-13-92 36870 

301.6  Regulation  at  57  FR  44840 

eff.  11-13-92 36870 

301.10  Regulation  at  57  FR  44840 

eff.  11-13-92 36870 

301.30  Regulation  at  67  FR  44840 

eff.  11-13-92 36870 

303  Revised  (effective  date  pend- 
ing)         40959 

303.124  Regulation  at  67  FR  37654 

eff.  10-^-92 36870 

305.10  Regvilatlon  at  58  FR  9462 

eff.  4-28-93 36871 

305.11  Regulation  at  58  FR  9462 

eff.  4-28-93 36871 

305.12  Regulation  at  58  FR  9462 

eff.  4-28-93 36871 

305.30  Regulation  at  58  FR  9462 

eff.  4-28-93 36871 

305.31  Reg\ilatlon  at  58  FR  9463 

eff.  ^28-93 36871 

305.40  Regulation  at  58  FR  9463 

eff.  4-28-93 36871 

307.4  Regulation  at  57  FR  28965 

eff.  9-lft-92 36870 

309.2  Regulation  at  57  FR  28965 

eff.  9-18-92 36870 

309.3  Regulation  at  57  FR  28965 

eff.  9-18-92 36870 

309.5  Regulation  at  57  FR  28965 

eff.  9-18-92 36870 

309.22  Regulation  at  57  FR  28965 

eff.  9-18-92 36870 

309.30  Regulation  at  67  FR  28966 

eff.  9-18-92 36870 

309.33  Regulation  at  57  FR  28966 

eff.  9-18-92 36870 

309.34  Regulation  at  57  FR  28966 

eff.  9-18-92 36870 

315.4  Regulation  at  57  FR  28966 

eff.  9-18-92 36870 

316  Regulation  at  57  FR  62096  eff. 

2-25-93 36871 

318  Regulation  at  57  FR  62099  eff. 

2-25-93 36871 

318.2  Regulation  at  58  FR  27441 

eff.  6-21-93 36871 

318.10  Regulation  at  58  FR  27441 

eff.  6-21-93 36871 

318.11  Regulation  at  58  FR  27441 

eff.  6-21-93 36871 

318.20  Regulation  at  58  FR  27441 

eff.  6-21-93 36871 

318.22  Regulation  at  68  FR  27441 

eff.  6-21-93 36871 
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318.25  Regulation  at  58  FR  27441 

eff.  6-21-93 36871 

319  Regulation  at  57  FR  62106  eff. 

2-25-93 36871 

319.3  Introductory  text  cor- 
rected  1651 

324  Regulation  at  57  FR  28966  eff. 

9-18-92 36870 

324.10  Regulation  at  57  FR  28966 

eff.  9-18-92 36870 

324.30  Regulation  at  57  FR  28966 

eff.  9-18-92 36870 

346.3     Revised     (effective     date 

pending) 49419 

347.3  (a)  and  (c)  revised  (effective 

date  pending) 49419 

354.1    Amended    (effective    date 

pending) 49419 

354.10  (b)(1)  through  (5)  amended 

(effective  date  pending) 49419 

355.1    Amended    (effective    date 

pending) 49419 

355.10  (c)  amended  (effective  date 
pending) 49419 

356.1  Amended  (effective  date 
pending) 49419 

356.2  Regulation  at  57  FR  30343 
eff.9-18-92 36870 

(b)    amended    (effective    date 
pending) 49419 

356.3  Regulation  at  57  FR  30343 
eff.9-18-92 36870 

(c)(2)  amended  (effective  date 
pending) 49419 

356.11  Revised  (effective  date 
pending) 49419 

357.32  (a)(3)  added  (effective  date 

pending) 49419 

358  Authority  citation  revised 49419 

358.1  Authority  citation  revised 

(effective  date  pending) 49419 

358.10  (a)  amended;  authority  ci- 
tation revised  (effective  date 
pending) 49419 

358.30  Authority  citation  revised 
(effective  date  pending) 49420 

358.31  (a)(3)  and  authority  cita- 
tion revised  (effective  date 
pending) 49420 

358.32  Authority  citation  revised 
(effective  date  pending) 49420 

358.33  Authority  citation  revised 
(effective  date  pending) 49420 

358.34  Authority  citation  revised 
(effective  date  pending) 49420 

359  Authority  citation  revised 49420 


359.1  Authority  citation  revised 
(effective  date  pending) 49420 

359.2  Revised  (effective  date 
pending) 49420 

359.3  Authority  citation  revised 
(effective  date  pending) 49420 

359.4  Authority  citation  revised 
(effective  date  pending) 49420 

359.10  Authority  citation  revised 
(effective  date  pending) 49420 

359.11  (f)  redesignated  as  (g);  new 
(f)  added;  authority  citation 
revised  (effective  date  pend- 
ing)  49420 

359.30  Authority  citation  revised 
(effective  date  pending) 49420 

359.31  (c)(4)(iii)  and  authority  ci- 
tation revised  (effective  date 
pending) 49420 

359.32  Authority  citation  revised 
(effective  date  pending) 49420 

360.31  (a)(2),  (b)(1)  and  (d)(3)  re- 
vised   (effective    date    land- 
ing)  49420 

361.1  Regulation  at  57  FR  28440 

eff.  8-8-92 36870 

361.41  Regulation  at  57  FR  28440 

eff.  8-8-92 36870 

361.43  Regulation  at  57  FR  28441 

eff.  8-8-92 36870 

361.170  Regulation  at  57  FR  56797 

eff.  11-30-92 36870 

361.171  Regulation  at  57  FR  56797 

eff.  11-30-92 36870 

363  Regulation  at  57  FR  28437  eff. 

8-8-92 36870 

Revised   (effective   date  pend- 
ing)  8331 

369.1  (a),  (b)(1)  and  (3)  through  (7) 
amended;  authority  citation 
revised  (effective  date  pend- 
ing)  8335 

369.2  (a),  (c).  (d),  (f)  and  (h) 
amended;  (e)  and  (g)  revised 
(effective  date  pending) 8335 

369.3  (a)  revised  (effective  date 
pending) 8335 

369.4  (b)  revised  (effective  date 
pending) 8335 

369.21  Added;  0MB  number  (ef- 
fective date  pending) 8337 

369.31  (a)(2)(v)(A)  and 
(b)(2)(lv)(A)  amended  (effec- 
tive date  pending) 8335 

369.42  Heading  and  authortty  ci- 
tation revised,  existing  text 
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TITLE  34    Chapt»f  III— Con. 
desigmaied  u  laj.  ^b;  tulded 
(effective  d»t«  pending) 8337 

36943    Amended    (effective    dAte 

pending) 8336 

369  44  Removed;  new  369.44  redee- 
lgm*.ted  from  369.45  and 
amended  (effective  date 
pending) 8337 

369.45  Redesignated  as  368.44; 
new  369  45  redesignated  from 
369.46  (effective  date  pend- 
ing)  8337 

369.46  Amended  (effective  date 
pending) 8335 

Redesignated    as    389.45;     new 

369.46  redesignated      from 

369.47  (effective   date   pend- 
ing)  8337 

36947  Redesignated  aa  369  46; 
new  369.47  redesignated  from 

369.48  (effective    date    pend- 
ing)  8337 

36948  Amended  (effective  date 
pending) 8335 

Redesignated   as  369.47   (effec- 
tive date  pending) 8337 

371    Heading    revised    (effective 

date  pending) 8337 

371.1    Amended    (effective    date 

pending) 8337 

Heading  revised  (effective  date 
pending) 8338 

371.4   (b)  authority   citation   re- 
vised   (effective    date    pend- 
ing)  8338 

371.10    Revised    (effective    date 

pending) 8338 

371.21   (d)   through   (1)   amended 

(effective  date  pending) 8337 

(c)  revised;  (J)  amended  (effec- 
tive date  pending) 8338 

371.30  (f)(2)(l)  and  (11)  amended 

(effective  date  pending) 8337 

371.40  Authority  citation  revised 
(effective  date  pending) 8338 

371.41  (a)(2)  and  (b)  amended  (ef- 
fective date  pending) 8337 

371.42  (a)  and  (c)  amended  (effec- 
tive date  pending) 8337 

(a)    amended    (effective    date 
pending) 8338 

371.43  (a)  and  (b)  amended  (effec- 
tive date  pending) 8337 

Authority  citation  revised  (ef- 
fective date  pending) 8338 


373  Heading    revised    (effective 

date  pending) 8338 

373.1     Revised     (effective     date 

pending) 8338 

373.10  Revised  (effective  date 
pending) 8338 

373.11  Heading,  introductory 
text,  (a)  and  (c)  revised  (ef- 
fective date  pending) 8338 

373.12  Revised  (effective  date 
pending) 8338 

373.30  (f)(2)(l).  (g)(2Kl).  (Iv)  and 
(h)(2)  revised  (0MB  number 
pending) 8338 

373.40  Revised  (effective  date 
pending) 8339 

373.41  Removed  (effective  date 
pending) 8339 

373.42  Removed  (effective  date 
pending) 8339 

374  Heading    revised    (effective 

date  pending) 8339 

374.1     Revised     (effective     date 

pending) 8339 

374.3  (b)  amended  (effective  date 

pending) 8339 

374.10   (a)   revised;   (c)  amended 

(effective  date  pending) 8339 

374.30  (f)(1).  (g)(1).  (2)(1).  (il).  (Iv) 

and    (V)   amended    (effective 

date  pending) 8339 

374.40  Revised  (effective  date 
pending) 8339 

374.41  Removed;  new  374.41  redes- 
ignated from  374.42  and 
amended  (effective  date 
pending) 8339 

374.42  Redesignated  as  374.41  (ef- 
fective date  pending) 8339 

374.43  Removed  (effective  date 
pending) 8339 

375  Heading    revised    (effective 

date  pending) 8339 

375.1  Amended;  heading  and  au- 
thority citation  revised  (ef- 
fective date  pending) 8339 

375.2  (a)  amended  (effective  date 
pending) 833S 

375.4    (b)(1)    amended    (effective 

date  pending) 8339 

375.10   Amended    (effective   date 

pending) 8339 

375.30  (g)(2)  amended;  authority 
citation  revised  (effective 
date  pending) 8339 


375.40  Authority  citation  revised 
(effective  date  pending) 8339 

375.41  (a)  and  (b)  amended;  au- 
thority citation  revised  (ef- 
fective date  pending) 8339 

375.42  Amended;  authority  cita- 
tion revised  (effective  date 
pending) 8339 

376  Regulation  at  57  FR  28441  eff. 

8-8-92 36870 

Heading  revised  (effective  date 

pending) 8339 

Authority  citation  revised 8339 

376.1  Regulation  at  57  FR  28441 

eff.  8-8-92 36870 

Amended;  heading  and  author- 
ity citation  revised  (effec- 
tive date  pending) 8340 

376.2  Authority  citation  revised 
(effective  date  pending) 8340 

376.3  Regulation  at  57  FR  28441 

eff.  8-8-92 36870 

Authority  citation  revised  (ef- 
fective date  pending) 8340 

376.4  Regulation  at  57  FR  28441 

eff.  8-8-92 36870 

(d)(2)  removed;  (d)(1)  amended; 
(d)(3)  redesignated  as  ajs 
(d)(2);  new  (d)(3)  added  (effec- 
tive date  pending) 8340 

376.10  (a)(1).  (2)  and  (c)  amended; 
authority  citation  revised 
(effective  date  pending) 8340 

376.30  (a),  (b).  (c)  heading,  (e)  and 
(f)  amended;  authorlta^  cita- 
tion revised 8340 

376.31  (f)(1).  (2)(li).  (g)(2)(l)  and 
(h)(2)(i)  amended;  authority 
citation     revised     (effective 

date  pending) 8340 

376.40  Revised  (effective  date 
pending) 8340 

376.41  Authority  citation  revised 
(effective  date  pending) 8340 

377  Added  (effective  date  pend- 
ing)  40709 

377.5  (a)  amended  (effective  date 
pending) 8340 

377.11  Authority  citation  revised 
(effective  date  pending) 8340 

378  Revised  (effective  date  pend- 
ing)  J5764 

378.3  Authority  citation  revised 

(effective  date  pending) 8340 

379.1     Revised     (effective     date 

pending) 8340 


379.2  Revised  (effective  date 
pending) 8340 

379.3  Redesignated  as  379.4;  new 

379.3  added    (effective    date 
pending) 8341 

379.4  Redesignated  as  379.5;  new 

379.4  redesignated  from  379.3 
'^effectlve  date  pending) 8341 

379.5  Redesignated  from  379.4  (ef- 
fective date  pending) 8341 

379.10  (a)  through  (d)  revised;  (e) 
added  (effective  date  pend- 
ing)  8341 

379.11  Added  (effective  date  pend- 
ing)  8341 

379.30  (f)(1),  (2X1).  (11).  (ill). 
(g)(2)(l)  and  (h)(1)  amended 
(effective  date  pending) 8341 

379.31  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)  8341 

379.41  (f)  and  (g)  revised  (effec- 
tive date  pending) 8341 

379.42  Introductory  text  and  (a) 
amended  (effective  date 
pending) 8341 

379.43  (d)  amended;  (f)  and  (1)  re- 
moved; (g),  (h),  and  (J) 
through  (n)  redesignated  as 
(f)  through  (1)  and  revised 
(0MB  number  pending) 8341 

379.44  (c)  added  (effective  date 
pending) 8342 

380    Heading    revised    (effective 

date  pending) 8342 

Authority  citation  revised 8342 

380.1  Revised  (effective  date 
pending) 8342 

380.2  (a)  and  (b)  amended;  au- 
thority citation  revised  (ef- 
fective date  pending) 8342 

380.3  (a)  and  (b)  amended;  au- 
thority citation  revised  (ef- 
fective date  pending) 8342 

380.4  Heading,  (b)(1).  (2)  intro- 
ductory text,  (I)  and  (11) 
amended;  authority  citation 
revised  (effective  date  pend- 
ing)  8342 

380.5  Regulation  at  57  FR  28441 

eff.  8-8-92 36870 

(a)(5).  (6)  and  authority  cita- 
tion revised  (effective  date 
pending) 8342 
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TITLE  34    Chapt«f  ill— Con. 

380.6  (b)  amended;  authority  ci- 
tation revised  (effective  date 
pendlnir) 8342 

380.7  Authority  citation  revised 
(effective  date  pending) 8342 

380  8  Introductory  text  amended; 
(a),  (c)  and  authority  cita- 
tion revised  (effective  date 
pending) 8342 

380  9  Regulation  at  57  FR  28441 

eff.  8-8-92 36S70 

(b).  (c)  and  authority  clUtlon 
revised  (effective  date  pend- 
ing)  8342 

38010  Authority  clUtlon  revised 

(effective  date  pending) 8342 

380.11  (hK2Kl)  amended;  author- 
ity citation  revised  (effec- 
tive date  pending) 8342 

Heading,  (a)(2)  and  (b)(l)(lv) 
amended  (effective  date 
pending) 8343 

380.12  (0  and  (gXD  amended;  au- 
thority citation  revised  (ef- 
fective date  pending) 8342 

380.13  (h)(1),  (2)(1)  and  (11)  amend- 
ed;   authority    citation    re- 
vised   (effective    date    pend- 
ing)  8342 

380  14    Authority    citation    re- 
vised  8342 

380  15  Added;  0MB  number  (ef- 
fective date  pending) 8343 

380.20  Regulation  at  57  FR  28442 

eff.  8-8-92 36870 

Amended;  authority  citation 
revised  (effective  date  pend- 
ing)  8342 

380  21  Added  (effective  date  pend- 
ing)  8343 

381  Added  (effective  date  pend- 
ing)  43022 

381  2  (a)  and  (c)  amended;  (b)  re- 
vised   (effective    date    pend- 
ing)  8343 

381.3  (a)(4)  revised  (effective  date 

pending) 8344 

381.5  (b)  amended  (effective  date 

pending) 8344 

381.10     (a)(6Kll)     revlsMl     (0MB 

number  pending) 8344 

381.21  (h)(1)   amended   (effective 

date  pending) 8344 

381.30  (c)  Introductory  text  and 
(1)  revised  (effective  date 
pending) 8344 


381.31  (b)  amended  (effective  date 

pending) 8344 

381.33   (b)    revised;    (di    amended 

(effective  date  pending; 8344 

385  Authority  clUtlon  revised 8344 

385.1  Revised  (effective  date 
pending) 8344 

385.2  Revised  (effective  date 
pending) 8345 

385.3  Revised  (effective  date 
pending) 8345 

385.4  (b)  and  authority  clUtlon 
revised  (effective  date  pend- 
ing)  8345 

385.20    Amended    (effective    date 

pending) 8347 

385.32  (a)(2)(v)(A).  (b)(2)(lv)(A) 
and  (HI)  amended;  authority 
clUtlon     revised     (effective 

date  pending) 8347 

385.40  Revised  (effective  date 
pending) 8347 

385.41  Amended  (effective  date 
pending) 8347 

385.43  Revised  (effective  date 
pending) 8347 

385.44  Revised  (effective  date 
pending) 8347 

385.45  Added  (0MB  number  pend- 
ing)  8347 

385.46  Added  (effective  date  pend- 
ing)  8347 

387.1  Amended;  authority  clU- 
tlon revised  (effective  date 
pending) 8347 

387.2  Authority  clUtlon  revised 
(effective  date  pending) 8347 

387.3  Authority  clUtlon  revised 
(effective  date  pending) 8347 

387.10  Authority  clUtlon  revised 

(effective  date  pending) 8347 

387.30  (g)(2)  and  (h)(2)(lll)  amend- 
ed;   authority    clUtlon    re- 
vised   (effective    date    pend- 
ing)  8347 

387.40  Authority  clUtlon  revised 
(effective  date  pending) 8347 

387.41  Authority  clUtlon  revised 
(effective  date  pending) 8347 

389.1  Authority  clUtlon  revised 
(effective  date  pending) 8348 

389.2  Authority  clUtlon  revised 
(effective  date  pending) 8348 

389.3  Authority  clUtlon  revised 
(effective  date  pending) 8348 


389.10  Authority  clUtlon  revised 

(effective  date  pending) 8348 

389.30  (g)  Introductory  text,  (1) 
and  (2)  amended  (effective 
date  pending) 8348 

389.40  Authority  clUtlon  revised 
(effective  date  pending) 8348 

389.41  Authority  clUtlon  revised 
(effective  date  pending) 8348 

390.1  Revised  (effective  date 
pending) 8348 

390.2  Authority  clUtlon  revised 
(effective  date  pending) 8348 

390.3  Authority  clUtlon  revised 
(effective  date  pending) 8348 

390.10  (a)  and  authority  clUtlon 
revised  (effective  date  pend- 
ing)  8348 

390.30  (g)  heading.  (1)  and  (2) 
amended  (effective  date 
pending) 8348 

390.40  Authority  clUtlon  revised 
(effective  date  pending) 8348 

390.41  Authority  clUtlon  revised 
(effective  date  pending) 8348 

Chapter  IV— Office  of  Vocational 
and  Adult  Education,  Depart- 
ment of  Education  (Parts 
400—499) 

400  Regulation  at  57  FR  36724  eff. 
9-28-92 36870 

401  Regulation  at  57  FR  36730  eff. 
9-28-92 36870 

402  Regulation  at  57  FR  36733  eff. 
9-28-92 36870 

403  Regulation  at  57  FR  36735  eff. 
9-28-92 36870 

405  Regulation  at  57  FR  36761  eff. 
9-28-92 36870 

406  Regulation  at  57  FR  36763  eff. 
9-28-92 36870 

407  Regulation  at  57  FR  36765  eff. 
9-28-92 36870 

408  Regulation  at  57  FR  36767  eff. 
9-28-92 36870 

409  Regulation  at  57  FR  36771  and 
36724  eff.  9-28-92 36870 

410  Regulation  at  57  FR  36773  eff. 
9-28-92 36870 

411  Regulation  at  57  FR  36776  eff. 
9-28-92 36870 

412  Regulation  at  57  FR  36778  eff. 
9-28-92 36870 


413  Regulation  at  57  FR  36780  eff. 
9-28-92 36«70 

414  Regulation  at  57  FR  36782  eff. 
9-28-92 36870 

415  Regulation  at  57  FR  36784  eff. 
9-28-92 36670 

416  Regulation  at  57  FR  36786  eff. 
9-28-92 36870 

417  Regulation  at  57  FR  36788  eff. 
9-28-92 36870 

418  Regulation  at  57  FR  36791  eff. 
9-28-92 36870 

419  Regulation  at  57  FR  36794  eff. 
9-28-92 36870 

421  Regulation  at  57  FR  36796  eff. 
9-28-92 36870 

422  Regulation  at  57  FR  36797  eff. 
9-28-92 36870 

423  Regulation  at  57  FR  36799  eff. 
9-28-92 36870 

424  Regulation  at  57  FR  36801  eff. 
9-28-92 36870 

425  Regulation  at  57  FR  24091  eff. 
7-29-92;  Regulation  at  57  FR 
36803  eff.  9-28-92 36870 

426  Regulation  at  57  FR  24091  eff. 
7-29-92;  Regulation  at  57  FR 
36805 36870 

427  Regulation   at   57   FR   36810 

eff. 9-28-92 36870 

428  Regulation  at  57  FR  36812 
eff.9-28-92 36870 

429.11  (a)  corrected 1652 

429.30  (a),  (b)  and  (d)  corrected 1652 

431  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

432  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

433  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

434  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

435  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

436  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

437  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

438  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

441  Regulation  at  57  FR  24091  eff. 

7-29-92 36870 

460  Regulation  at  57  FR  24091  eff. 

7-29-92 36870 

460.2  Regulation  at  57  FR  24091 

eff.  7-29-92 36870 
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TITLE  34    Chapter  iv— Con 
}'-»..-;   i-.vft^.i-.-;-   a:    ■}'    FK   24091 
eff.  7-29-92 

460.4  Reflation  at  67  FR  24092 
eff.  7-29-92 

461  Regulation  at  67  FR  24091  eff 
7-29-92  

462  Regulation  at  57  FR  24091  eff 
7-29-92   

462.30  (c)  added;  0MB  number 
(effective  date  pending) 

462.32  Revised;  0MB  number  (ef- 
fective date  pending) 

462.50  Regulation  at  57  FR  24100 
eff.  7-29-92 

463  Regulation  at  57  FR  24091  eff 
7-29-92  

464  Regulation  at  57  FR  24100  eff 
7-29-92 

471  Regulation  at  87  FR  24091  eff 
7-29-92 

472  Regulation  at  67  FR  24001  etf 
7-29-92 

472.5  (a)  revised;  (b)  amended  (ef- 
fective date  pending) 

472.10—472.11  (Subpart  B)  Re- 
moved (effective  date  pend- 
ing)  

472.20  Regulation  at  67  FR  24102 
eff.  7-29-92 

(c)  removed  (effective  date 
pending) 

472.21  (b)  revised;  (e)  added  (ef- 
fective date  pending) 

472.22  (a)(3).  (4).  (c)(3).  (4). 
(d)(2)(lll).  (iv).  (f)(4)  and  (5) 
amended:  (a)(6),  (c)(5), 
(d)(2)(v).  (f)(6).  (6)  note  and 
(h)  added:  (b)  Introductory 
text,  (c)(1).  (d)  Introductory 
text,  (e)  Introductory  text. 
(2)(i).  (f)  Introductory  text 
and  (g)  Introductory  text  re- 
vised; 0MB  number  (effec- 
tive date  pending) 

472.30  Regulation  at  57  FR  24102 
eff.  7-29-92 

Redesignated  as  472.32:  new 
472.30  added  (effective  date 
pending) 

472.31  Redesignated  aa  472.33: 
new  472.31  and  note  added 
(effective  date  pending) 

472.32  Redesignated  from  472.30 
(effective  date  pending) 

(b).  (dHl)  and  (e)  revised  (effec- 
tive date  pending) 


36070 

36*70 
36«70 
36870 
..1443 
..1443 
36«70 
36670 
36670 
36670 
36670 
..1443 


..1443 
36870 
..1443 
..1443 


...1443 
36870 

...1444 


.1444 
.1444 
.1445 


472.33  Redesignated   from   472.31 
(effective  date  pending) 1444 

472.34  Added  (effective  date  pend- 
ing)  1445 

473  Regulation  at  57  FR  24102  eff. 
7-29-92 36870 

474  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

475  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

476  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

477  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

489  Regulation  at  57  FR  24105  eff. 
7-29-92 36870 

490  Regulation  art  57  FR  24107  eff. 
7-29-92 36870 

491  Regulation  at  57  FR  24091  eff. 
7-2&-«l 36870 

Chapter  V— Office  of  Bilingual 
Education  and  Minority  Lan- 
guages Affairs,  Department  of 
Education  (Parts  500—599) 

555  Regulation  at  57  FR  53196  eff. 

12-21-92 36870 

562.2  Regulation  at  57  FR  30343 
efr.9-18-92 36870 

562.3  Regulation  at  57  FR  30343 
eff.9-18-92 36870 

581.591  Regulation  at  57  FR  66797 

eff.  11-30-82 36870 

Ctiopter  VI— Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600—699) 

600  Authority  citation  revised 22335 

600.1—600.11    (Subpart    A)    Re- 
vised  22336 

600  2    Amended    (effective    date 

pending) 39620 

600.5  Regulation  at  57  FR  57309 

eff.  1-29-93 36«70 

0MB  number  pending 22337 

600.6  Regulation  at  57  FR  57309 

etf.  1-29-93 36870 

600.7  0MB  number  pending 22339 

600.9  Regulation  at  57  FR  57310 

eff.  1-29-93 36870 

600.10  0MB  number  pending 22341 

600.20—600.21    (Subpart    B)    Re- 
vised  22342 


600.20  0MB  number  pending 22342 

600.30—600.32    (Subpart   C)   Re- 
vised  22343 

600.30  Regulation  at  57  FR  57310 

eff.  1-29-93 36870 

0MB  number  pending 22343 

600.31  Regulation  at  57  FR  57310 

eff.  1-29-93 36870 

OMB  number  pending 22343 

600.40—600.41     (Subpart     D)     Re- 
vised  22345 

600.40  Regulation  at  58  FR  13342 

eff.  4-28-93 36871 

600.41  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

Regulation  at  58  FR  13342  eff. 

4-28-93 36871 

600.51—600.56       (Subpart       E) 

Added 22063 

601  Removed 22064 

602  Revised 22253 

602  4  OMB  number  pending 22255 

602.10  OMB  number  pending 22256 

602.27  OMB  number  pending 22260 

608  Revised  (effective  date  pend- 
ing)  38713 

609  Revised  (effective  date  pend- 
ing)  38717 

610  Added  (effective  date  pend- 
ing)  50167 

612.2  Regulation  at  58  FR  27140 

eff.  6-20-93 36871 

614  Revised  (effective  date  pend- 
ing)  42627 

617.1—617.8  (Subchapter  A)  Regu- 
lation at  58  FR  28605  eff.  6- 
28-93 36871 

617.11—617.29  (Subchapter  B) 
Regulation  at  58  FR  28605  eff. 
6-28-93 36871 

617.51-617.67  (Subchapter  D) 
Regulation  at  58  FR  28505  eff. 
6-28-93 36871 

624  Regixlation  at  58  FR  28505  eff. 
6-28-93 36871 

625  Regulation  at  58  FR  28505  eff. 
6-28-93 36871 

626  Regulation  at  58  FR  28505  eff. 
6-28-93 36871 

627  Regulation  at  58  FR  28505  eff. 
6-28-93 36871 

628.1  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.2  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 


628.3  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.4  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.6  Regulation  at  58  FR  11163 

eff.  4-28-93 3687! 

628.6  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.10  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.20  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.30  Regulation  at  49  FR  28520 
eff.  9-14-84;  Regulation  at  58 

FR  11163  eff.  4-28-93 36871 

628.31  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.32  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.40  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.41  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.42  Regulation  at  58  FR  U163 

eff.  4-28-93 36871 

628.43  Regulation  at  58  PR  11163 

eff.  4-28-93 36871 

628.44  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.45  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.46  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.47  Regulation  at  58  FR  11164 

eff.  4-28-93 36871 

628.48  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

630.2  Regulation  at  58  FR  27144 

eff.  6-20-93 36871 

630.4  Regulation  at  58  FR  27145 

eff.  6-20-93 36871 

630.5  Regulation  at  58  FR  27145 

eff.  6-20-93 36871 

630.11  Regulation  at  57  FR  30343 

eff.  9-18-92 36870 

Regulation  at  58  FR  27145  eff. 
6-20-93 36871 

630.22  Regulation  at  57  FR  30343 

eff.  9-18-92 36670 

630.23  Regulation  at  57  FR  30343 

eff.  9-18-92 36870 

631  Revised  (effective  date  pend- 
ing)  42653 

632  Revised  (effective  date  pend- 
ing)  42656 
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TITLE  34    Chaptef  VI— Con. 

'  "  \ng) 4a6M 

634  R«vlMd  (effsoUve  &kts  pend- 

ln«) 43669 

635  R«vlMd  (effective  dute  pend- 
ing)  42660 

636  ReffulAtlon  at  68  PR  28S06  eff. 
6-28-93 36671 

Added   (effective   date   pend- 
ing)   42663 

637.1  Regulation  at  57  FR  54302 

eff.  11-18-92 36670 

637  3  Regulation  at  57  PR  M302 

eff  11-18-92 36670 

637  4  Regulation  at  67  PR  54302 

eff.  11-18-92 36670 

637.12  Regulation  at  67  PR  84302 

eff.  11-18-92 36670 

637  14  Regulation  at  67  PR  54302 

eff.  ll-lfr-92 36670 

637  32  Regulation  at  67  PR  64308 

eff.  11-18-92 36670 

639.1  Regulation  at  57  PR  49660 

eff   12-18-92 34670 

638.2  Regulation  at  57  FR  49660 

eff.  12-18-92 36870 

639  3  Regulation  at  57  FR  49660 

eff  12-18-92 36670 

639  4   Regulation  at  57  PR  49660 

eff.  12-18-92 3«70 

639.10  Regulation  at  57  PR  49660 

eff  12-18-92 36670 

639.11  Regulation  at  57  FR  49660 

-ff  12-18-92 36670 

639.30  Regulation  at  67  PR  49650 

eff.  12-18-92 36670 

639.31  Regulation  at  67  FR  49660 

eff   12-18-92 36670 

639.40  Regulation  at  57  FR  49650 

eff  12-18-92 36670 

642    Heading    revised    (effective 

date  pending) 51519 

Authority  citation  revised 51519 

642.1     Revised     (effective     date 

pending) 51519 

642  2  (b)  and  authority  clUtlon 
revised  (effective  date  pend- 
ing)  51519 

642.3  (a)  and  (h)  amended:  au- 
thority citation  revised  (ef- 
fective date  pending) 51519 

642  4  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)  81*19 

642.5  (h)  amended  (effective  date 

pending) ftl&" 


642.6    Removed    (effective    date 

pending) 51519 

642.10    Revised    (effective    date 

pending) 81519 

642.31  (f)(2)    amended;    (fK2)(lll) 
and    authority    clUtlon    re- 
vised   (effective    date    pend- 
ing)  51819 

642.32  (c)(2)(ll)  amended  (effec- 
tive date  pending)  51820 

642.33  Authority  citation  revised 
(effective  date  pending)  51519 

642.34  Authority  clUtlon  revised 
(effective  date  pending)  51519 

(h)  amended  and  redesignated 
as  (c);  (a)(20).  (21)  and  new  (b) 
added  (effective  date  pend- 
ing)  51820 

642.40  Authority  citation  revised 
(effective  date  pending) 81819 

642.41  Authority  citation  revised 
(effective  date  pending) 51519 

643  Revised  (effective  date  pend- 
ing)  59145 

644  Revised  (effective  date  pend- 
ing)  2658 

645  Authortty  citation  revised 
(effective  date  pending) 81820 

646.1  Authority  citation  revised 
(effective  date  pending)  51520 

646.2  (c)  redesignated  as  (d);  new 

(c)  added;  authority  citation 
revised  (effective  date  land- 
ing)  61520 

646.3  (a)(l)(lv),  (v)  and  authority 
citation  revised;  (a)(l)(vl)  re- 
moved (effective  date  pend- 
ing)  51520 

645.4  (c)  and  authority  clUtlon 
revised  (effective  date  pend- 
ing)  51520 

645.5  (a)  revised  (effective  date 
pending) 51520 

646.6  (b)  amended;  authority  cl- 
Utlon added  (effective  date 
pending) 51520 

645.10  (c)  and  (d)  redesignated  as 

(d)  and  (e);  new  (c)  added; 
new  (d)  Introductory  text. 
(8).  (9)  and  authority  clU- 
tlon revised;  (d)(10)  added; 
new    (e)   amended   (effective 

date  pending) 51 520 

645.11  Authority  clUtlon  revised 
(effective  date  pending) 51520 
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645.12  Authority  clUtlon  revised 
(effective  date  pending) 51520 

(d)    amended    (effective    date 
pending) 51521 

645.13  Authority  clUtlon  revised 
(effective  date  pending) 51520 

(b)    amended    (effective    date 
pending) 51521 

645.14  Authority  clUtlon  revised 
(effective  date  pending) 51520 

645.30  Authority  clUtlon  revised 

(effective  date  pending) 51520 

645.3.1  Authority  clUtlon  revised 

(effective  date  pending) 51520 

(g)(3)(lv)     amended     (effective 

date  pending) 51521 

645.32  Authority  clUtlon  revised 

(effective  date  pending) 51520 

645.40  Authority  clUtlon  revised 
(effective  date  pending) 51520 

645.41  Authority  clUtlon  revised 
(effective  date  pending) 51520 

645.42  Authority  citation  revised 
(effective  date  pending) 51520 

645.43  Authority  clUtlon  revised 
(effective  date  pending) 51520 

(a)     revised     (effective     date 

pending) 51521 

646    Authority    clUtlon    revised 

(effective  date  pending) 51521 

646.1  Revised  (effective  date 
pending) 51521 

646.2  Amended;  authority  cita- 
tion revised  (effective  date 
pending) 51521 

646.3  (a)(5)  removed;  (a)(6)  redes- 
ignated as  (a)(5);  (a)(4),  (d)(3) 
and    authority    clUtlou    re- 
vised   (effective    date    pend- 
ing)  51521 

646.4  (a),  (b)  and  (c)  revised  (ef- 
fective date  pending) 51521 

646.5  Heading,  (a)  and  authority 
citation     revised     (effective 

date  pending) 51521 

646.6  Heading  and  authority  clU- 
tlon revised;  (b)  amended  (ef- 
fective date  i>endlng) 51522 

646  10  Authority  clUtlon  revised 

(effective  date  pending) 51521 

Heading  and  (a)(9)  revised; 
(a)(8)  amended;  (a)(10)  added 
(effective  date  pending) 51522 

646.20  Authority  clUtlon  revised 

(effective  date  pending) 51521 


Amended  (effective  date  pend- 
ing)  51522 

646.30  Authority  clUtlon  revised 
(effective  date  pending) 51521 

(b)    amended    (effective    datr 
pending) 51522 

646.31  Authority  ciUtlon  revised 
(effective  date  pending) 51521 

(h)(2)(ll)     amended     (effective 
date  pending) 51522 

646.32  Authority  ciUtlon  revised 
(effective  date  pending) 51521 

(a)(1)  and  (c)(2)  amended  (effec- 
tive date  pending) 51522 

646.40  Authority  ciUtlon  revised 
(effective  date  pending) 51521 

646.41  Authority  clUtlon  revised 
(effective  date  pending) 51521 

646.42  Authority  citation  revised 
(effective  date  pending) 51521 

(a)     revised     (effective     date 
pending) 51522 

648  Regulation  at  58  FR  28505  eff. 
6-28-93 36871 

Added   (effective   date   pend- 
ing)  6S&42 

649  Revised  (effective  date  pend- 
ing)  42&6C 

Technical  correction 47049 

650  Re  vised 5&064 

653  Revised  (effective  date  pend- 
ing)  42827 

653.2  Regulation  at  57  FR  30343 

eff.  ^18-92 36«70 

653.3  Regulation  at  57  FR  30343 

eff.  &-18-92 3687C 

654  Revised  (effective  date  pend- 
ing)  42665 

664.2  Regulation  at  57  FR  30344 

eff.  9-18-92 36870 

654.4  Regulation  at  57  FR  30344 

eff.  9-18-92 36870 

664  Regulation  at  57  FR  28976  eff. 

9-18-92 36670 

664.14  Regiilation  at  57  FR  28976 

eff.  9-18-92 36870 

667  Added 22289 

667.3  0MB  number  pending 22290 

667.4  0MB  number  pending 22291 

667.8  0MB  number  pending 22292 

667.12  0MB  number  pending 22293 

667.15  0MB  number  pending 22294 

667.21  0MB  number  pending 22295 

667.22  0MB  number  pending 22296 

667.26  0MB  number  pending 22297 

668  Waiver 82195 
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TITLE  34   Chapter  V(— Con. 
Rollef   from   res'uialory   provl- 

Blons 17648 

Authority  citation  revised 22318, 

22418 
668  1  Reerulation  at  58  FR  32200 

eff.  7-23-93 21866 

(a),  (b)(2).  (3)  and  (c)  revised; 
(bM4)  removed 22418 

668.2  Regulation  at  58  FR  13343 

eff.  4-28-93 36671 

(b)    amended    (effective    date 

pending) 12520 

Regulation  at  58  FR  32200  eff. 

7  23-93 21886 

Revised 22418 

668.3  Added  (0MB  number  pend- 
ing)  22421 

668.7  (aKlKil)  and  (8)  revised; 
(aXlKlil).  (13)  through  (16), 
(1).  (j)  and  (k)  added: 
(a)(ll)(vll)  and  (12)  amended 
(effective  date  pending) 12520 

Regulations    at    58    FR    32200, 
32202  and  32203  eff.  7-23-93 21866 

668.8  (a)  Introductory  text  and 
(2)(1)  revised;  (c)  and  (d) 
added;    pending    and    eff.    In 

part  1-1-94 39620 

Regulation  at  58  FR  39620  eff. 
In  part  7-1-94 69594 

Regulation  at  58  FR  32202  eff. 
7-23-93 21866 

Revised    (0MB   number   pend- 
ing)  22421 

668  9  Added;  pending  and  eff.  In 

part  1-1-94 39620 

Regxilatlon  at  58  FR  39620  eff. 
in  part  7-1-94 69594 

Revised 22423 

668.11  Revised 22423 

668.12  Regulation  at  57  FR  57310 

eff.  1-29-93 36670 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Redesignated    as    668.14;    new 

668.12    added    (0MB    number 

pending) 22423 

668.13  RegvUatlon  at  58  FR  32201 

eff.  7-23-93 21866 

Redesignated   as   668.15   (0MB 

number  pending) 22423 

Added   (0MB   number  land- 
ing)  22424 

668.14  Regulation  at  58  FR  32201 

eff.  7-23-93 21866 


Redesignated    a*    668.16;    new 

668.14  redeslR-nated       from 

668.12  (0MB     number     pend- 
ing)  22423 

Revised   (0MB   number   pend- 
ing)  22425 

668.15  Regulation  at  58  FR  13343 

eff.  4-28-93 36871 

Regulation  at  68  FR  32203  eff. 

7-23-93 21866 

Redesignated     as    668.17;     new 

668.15  redesignated       from 

668.13  (0MB    number     pend- 
ing)  22423 

Revised   (0MB   number   pend- 
ing)  22428 

668.16  Redesignated  as  668.18; 
new  668.16  redesignated  from 

668.14  (0MB     number     pend- 
ing)  22423 

Revised    (0MB   number   pend- 
ing)  22431 

668.17  (f).  (g)  and  (h)  added;  in- 
terlm  (effective  date  pend- 
ing)  22283 

Redesignated  from  668.15  (0MB 

number  pending) 22423 

Revised    (0MB   number   pend- 
ing)  22433 

668  18  Redesignated  from  668.16 22423 

668  19  Regulation  at  58  FR  32203 

eff  7-23-93 21866 

668  20  Regulation  at  58  FR  32203 

eff  7-23-93 21866 

668.22  Regulations  at  58  FR  32202 

and  32203  eff.  7-23-93 21866 

Revised    i,OMB    number    pend- 
ing)  22436 

668.23  Regulation  at  58  FR  32203 

eff.  7-23-93 21866 

Revised    (0MB    number   pend- 
ing)  22439 

668.24  Revised 22441 

668.25  Redesignated  as  668.26; 
new  668.25  added  (0MB  num- 
ber pending) 22441 

668.26  Redesignated  from  668.25 
(0MB  number  pending) 22441 

Revised    (0MB    number    pend- 
ing)  22442 

668.32  Regulation  at  58  FR  32203 

eff.  7-23-93 21866 

668.33  Regulation  at  58  FR  32202 

eff.  7-23-93 21866 

668.34  Regulation  at  58  FR  32202 

eff.  7-23-93 21866 


668.43  (cX4)  and  (6)  amended; 
(c)(6)  added 22318 

668.44  (a)(6)  and  (7)  amended; 
(a)(8)  added 22318 

668.47  Added  (0MB  number  pend- 
ing)  22318 

668.51  (c)  removed;  (d)  redesig- 
nated as  (c);  (a)  and  new  (c) 
revised 22066 

668.52  Amended 22067 

668.54  (a)(2)  and  (b)(2)(vli)(B)  re- 
vised; (a)(3)  removed;  (a)(4), 
(5)  and  (6)  redesignated  as 
(a)(3),  (4)  and  (5) 22067 

668.55  (b)(2)  and  (c)  revised 22067 

(d)(2)  amended 22068 

668.56  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(a)(5)(l)  and  (b)  introductory 
text  revised 22067 

668.57  Regulation  at  67  FR  39089 

eff.  11-8-92 36870 

(a)(2)  and  (d)(2)  revised 22067 

668.58  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(a)(l)(il)  and  (2)(ii)(B)  amend- 
ed  22067 

(a)(l)(i).  (ill).  (2)(1).  (ii). 
(ili)(A).  (B).  (c).  (d)(1)  and  (2) 

amended 22068 

668  59  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(a)  Introductory  text,  (1)  intro- 
ductory text,  (l)(i),  (2). 
(b)(2)(l)(B),    (C).    (il)(A)    and 

(B)  revised 22067 

(b)  Introductory  text,  (1),  (c) 
Introductory  text,  (l)(ii)  and 

(d)  amended 22068 

668.60  (b)  Introductory  text, 
(l)(i)(A),  (ill),  (c)(1),  (2)  intro- 
ductory text  and  (d)  revised; 
(b)(l)(i)(C),  (D),  (ii).  (3).  (c) 
Introductory  text,  (2)(i).  (11) 

and  (e)(2)  amended 22068 

668.61  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(a)(2)(ii)(B)  revised;  (a)(2)(ii)(B) 

amended  (0MB  number) 22068 

0MB  number  correctly  added 23095 

668.72  (1)  revised 22320 

668.81  (a)(2)  and  (f)  removed; 
(a)(1)  Introductory  text, 
(l)(i).  (ii)  and  (ill)  redesig- 
nated as  (a)  Introductory 
text,  (1),  (2)  and  (3);  new  (a) 


Introductory    text,    (b),    (c) 

and  (d)  revised;  (a)(4)  added 22443 

Regulation  at  58  FR  13344  eff. 
4-28-93 36871 

668.82  Revised 22444 

668.83  Regulation  at  58  FR  13344 

eff.  4-28-93 36871 

Revised 22445 

668.84  Regulation  at  57  FR  47753 

and  47754  eff.  12-3-92 36870 

Revised 22446 

668.85  Regulation  at  57  FR  47753 
and  47754  eff.  12-3-92;  Regula- 
tion at  57  FR  60034  eff.  1-31- 

93 36870 

Revised 22447 

668.86  Regulations  at  57  FR  47753 

and  47754  eff.  12-3-92 36870 

Revised 22447 

668.87  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

Revised 22448 

668.88  Regulation  at  57  FR  60034 
eff.  1-31-93;  Regulation  at  57 
FR  47753  and  47754  eff.  12-3- 

92 36870 

(b)  introductory  text  and  (d) 
revised 22448 

668.89  Regulation  at  57  FR  47753 

eff.  12-<^92 36870 

(a),  (b)(2)  and  (c)  introductory 
text  revised;  (d)  added 22448 

668.90  Regulation  at  57  FR  47753 
eff.  12-3-92;  Regulation  at  57 

FR  60034  eff.  1-31-93 36870 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Revised  (0MB  number  pend- 
ing)  22448 

668.91  Regulation  at  58  FR  13345 

eff.  4-28-93 36871 

Heading,  (a)(1),  (2),  (b)  heading, 
(1),  (2)  introductory  text  and 
(c)  revised 22450 

668.92  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

Revised 22450 

668.93  Revised 22450 

668.94  Regulation  at  58  FR  13345 

eff.  4-28-93 36871 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Revised 22450 

668.95  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 
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TITLE  34   cnapter  VI— Con 
Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Revised 22451 

668.96     Revised     (0MB     number 

pendln«r) 22451 

668  97  Revised 22451 

668  98  Regrulatlon  at  57  FR  60034 

eff.  1-31-93 36870 

668.111  (a)  and  (b)  revised 22452 

668.112  Revised 22452 

668  113    Revised    (0MB    number 

pending) 22452 

668  114  Regrulatlon  at  57  FR  47763 

and  47754  eff.  12-3-92 36870 

Revised 22452 

668.115  Regrulatlon  at  57  FR  47753 

eff.  12-3-92 36870 

668.116  Regulation  at  57  PR  47753 

eff.  12-3-92 36870 

(b).  (d).  (e)(1).  (f)  and  (g)  re- 
vised  22452 

668.117  Regulation  at  67  FR  47763 

eff.  12-3-92 36870 

668.118  ^gulatlon  at  57  FR  47753 

eff.  12-3-92 36870 

668.119  Regulation  at  57  FR  47753 
eff.  12-3-92;  Regulation  at  57 

FR  60035  eff.  1-31-93 36870 

668.120  Regulation  at  57  FR  47753 
eff.  12-3-92;  Regulation  at  57 

FR  47754  eff.  1-31-93 36870 

668.121  Regulation  at  57  FR  47753 

eff.  12-<}-92 36870 

668.123  Revised 22453 

668  124  Regulation  at  57  FR  60035 

eff.  1-31-93 36870 

668.130—668.139  (Subpart  I)  Regu- 
lation at  58  FR  3184  eff.  2-26- 
93 36871 

668.131   Amended  (effective  date 

pending) 12521 

668  Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Appendix  E  added 22320 

Appendix  A  added  (0MB  num- 
ber pending) 22453 

Appendix    D    amended    (0MB 
number  pending) 22454 

671  Regulation  at  57  FR  24955  eff. 

6-12-92 W«70 

674  Waiver 52195 

Relief  from  regulatory  provi- 
sions  17648 

674.1  Regulation  at  57  FR  32344 

eff.  9-18-92 36870 


674.2  Regulation  at  57  FR  32344 

eff.  9-18-92 36870 

674.8  Regulation  at  57  PR  32344 

eff.  9-18-92 36870 

674.18  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

674.19  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

674.31  Regulation  at  57  FR  32345 

eff.  9-1^92 36870 

674.32  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

674.33  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

Regidatlon  at  67  FR  60706  eff. 
2-4-93 36871 

674.34  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

(b)(l)(l).  (11)  and  (c)(5)(l) 
through  (V)  correctly 
added 1652 

674.35  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

(bXDd).  (11)  and  (c)(4)(l) 
through  (v)  correctly 
added 1652 

674.36  Regulation  at  57  FR  32345 

eCf.  9-18-92 36870 

(b)(l)(l)     and     (U)     correctly 

added 1652 

674.38  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

674.42  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

674.43  Regulation  at  67  FR  32346 

eff.  9-18-92 36870 

674.45  Regulation  at  67  FR  32346 

eff.  9-18-92 36870 

674.47  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

Regulation  at  57  FR  60706  eff. 

2^93 36871 

674.49  Regulation  at  57  FR  32346 

eff.  fr-18-92 36870 

(e)(4)(l)(A).  (B).  (f)(2)(l)  and  (11) 
correctly  added 1652 

674.50  Regulation  at  57  FR  32347 

eff.  9-18-92 36870 

Regrulatlon  at  67  PR  60707  elf. 

2-1-^93   36871 

674.52  Regulation  at  57  FR  32347 

eff.  ^18-92 36870 

674.57  Regulation  at  57  FR  32347 

eff.  9-18-92 36870 


674  Regulations  at  57  FR  32347, 
32349,  32351  and  32354  eff.  9- 
18-92 36870 

675  Regulation  at  57  FR  60707  eff. 
2-4-93 36871 

Relief  from  regulatory  provi- 
sions  17648 

675.2  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

Regulation  at  57  FR  60707  eff. 
2-^93 36871 

675.16  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.18  Regulation  at  67  PR  32356 

eff.  9-18-92 36870 

675.21  Regulation  at  57  FR  60707 

eff.  2-4-93 36871 

675.22  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.23  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.26  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.28  Regulation  at  57  FR  32356 

eff.  9-18-92 „ 36870 

675.34  Regulation  at  57  PR  32357 

eff.  9-18-92 36870 

676  Regulation  at  57  PR  60707  eff. 

2-4-93 36871 

Waiver 52196 

Relief  from  regulatory  provi- 
sions  17648 

676.2  Regulation  at  57  FR  32357 

eff.  9-18-92 36870 

676.3  Regulation  at  57  PR  32357 

eff.  9-18-92 36870 

676.14  Regulation  at  57  FR  60707 

eff.  2-4-93 36871 

676.16  Regulation  at  57  FR  32357 

eff.  9-18-92 36870 

676.18  Regulation  at  57  FR  32357 

eff.  9-18-92 36870 

682  Regulation  at  57  PR  60323  eff. 

2-1-93 36870 

Waiver 52196 

Relief  from  regulatory  provi- 
sions  17648 

682.100  (a)(3)  and  (4)  amended  (ef- 
fective date  pending) 25744 

682.101  (c)    amended    (effective 

date  pending) 25744 

682  102    (d),    (e)(3),    (4)    and    (5) 
amended       (effective       date 

pending) 25744 

682.200  Amended 22454 


(b)    amended    (effective    date 
pending) 

682.201  (a)  Introductory  text. 
(2)(1),  (b)(1).  (6)  and  (c)(l)(i) 
amended;  (c)(l)(ll)  and  (2)(111) 
revised;  (c)(l)(lll)  through 
(vl)  and  (3)  added  (effective 
date  pending) 

682.202  (b)(4)  revised;  (c)(5)(l)  re- 
moved; (c)(5)(ll)  and  (111)  re- 
designated as  (c)(5)(l)  and 
(c)(5)(ll);  (a)(l)(l)(C).  (D).  (11) 
through  (V).  (vll)  Introduc- 
tory text.  (A).  (Ix).  (b)(5). 
(c)(5)  Introductory  text,  new 
(c)(5)(l)  and  new  (11)  amend- 
ed; new  (c)(5)(lll)  and  (h) 
added  (effective  date  pend- 
ing)  

(a)  Introductory  text  added; 
(a)(1)  through  (4),  (c)  and  (d) 
revised  (0MB  number  pend- 
ing)  

682.205  (c)  and  (d)  Introductory 
text  amended;  (d)(1)  and  (2) 
removed  (effective  date 
pending) 

682.206  (e)(1)  amended;  (e)(3) 
added  (effective  date  pend- 
ing)  

682.207  (d)(2)(l)(A)  amended  (ef- 
fective date  pending) 

682.208  (e)(1)  and  (2)  revised; 
(e)(4).  (5)  and  (h)  added  (0MB 
number  pending) 

682.209  (a)(1),  (2)(1),  (11),  (3)(11)(C), 
(D).  (E),  (b)(1),  (2),  (c)(l)(l), 
(h)(4)(ll)  amended  (effective 
date  pending) 

682.210  (a)(3)(ll),  (8),  (b)(6)  intro- 
ductory text,  (c)(3)  amended 
(effective  date  pending) 

682.211  (d)  and  (g)  amended  (ef- 
fective date  pending) 

682.300  (a),  (b)(2)(ll)  Introductory 
text  and  (A)  amended  (effec- 
tive date  pending) 

682.302  (d)(l)(vl)(A)  and  (vll) 
amended  (effective  date 
pending) 

682.401  (b)(14)  through  (22)  redes- 
ignated as  (b)(15)  through 
(23);  (b)(5)(ll),  (7),  (8),  (9)(vl) 
Introductory  text,  (A)  and 
new  (b)(16)(l)  amended;  new 


.25744 


.25745 


.25745 
.22475 

.25745 

.25746 
.25746 

22476 

,25746 

25746 
25746 

25746 

25746 
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TITLE  34   Chapter  Vl-Con. 

t.bHl4)  added  (effective  date 

pending) 25746 

Cb)(23)  added 22454 

682.402  (d)  through  (k)  redesig- 
nated as  (f)  through  (m);  new 
(g)(2)(ll).  new  (h)(2)(ll)  and 
new  (k)(3)  redesignated  as 
(g)(2)(lv).  (h)(2)(lll)  and 
(k)(5);  heading,  (a),  (b).  (cKD.  " 
new  (f)(2).  (3).  (4)  Introduc- 
tory text,  (g)  heading,  (1)  In- 
troductory text.  (1)(1).  (2)  In- 
troductory text.  (2)(1).  (h) 
heading,  (2)(111).  (3)(1).  (11). 
(1)(2)  heading.  Introductory 
text.  (Iv),  (J)  heading,  (1)  In- 
troductory text,  (2).  (k)(2). 
(5).  fl)  and  (m)  Introductory 
text  revised,  new  (d).  (e). 
(q)(l)(vl).  (vll).  (g)(2)(ll).  (HI). 
(h)(l)(lll).  (2)(11),  (Iv).  (V). 
(k)(4)  and  (m)(5)  added; 
(m)(3)(ll)    and    (4)    amended 

(0MB  number  jjendlng) 

(a)(2).  (g)(3)(ll).  (k)  Introduc- 
tory text  and  (2)  amended 
(effective  date  pending) 

682.404  (a)(5)  and  (h)  amended  (ef- 
fective date  pending) 

682.406  (a)(3)  revised  (effective 
date  pending) 

682.410  (b)(6)(vll)(B)  and  (C)  re- 
moved; (b)(6)(vll)(D)  redesig- 
nated as  (b)(6)(vll)(B); 
(b)(5)(vl)(H).  (L).  (6)(1).  (Ill) 
Introductory  text.  (A).  (Iv) 
Introductory  text,  (B),  (vll) 
Introductory  text,  (A),  new 
(b)(6)(vll)(B).  (xll).  (7)(lv)(B) 
and  authority  citation  re- 
vised; (b)(10)  added  (0MB 
number  pending) 22487 

(b)(6)(ll)(A).  (C)  and  (lll)(A) 
amended  (effective  date 
pending) 25747 

682.411  (a),  (f).  (g)(3).  (4).  (1)(2)(11). 
(k)(3)  and  (1)(2)  amended;  (b) 
undesignated  text  designated 
as  Introductory  text  and  (1); 
(d)(5)  removed;  (1)(2)(111)  re- 
designated as  (l)(2)(lv);  (b)(2.' 
and  new  (1)(2)(111)  added  (ef- 
fective date  pending) 25747 

(d)(2)  and  authority  citation 
revised  (0MB  number  pend- 
ing)  22489 


22476 

26746 
26746 
.25746 


682.413  (a)  through  (d)  revised 22454 

(c)(6)  amended  (effective  date 

pending) 25747 

682.414  (a)(l)(l)  revised  (0MB 
number  pending) 22455 

(a)(2)  and  authority  citation 
revised  (effective  date  pend- 
ing)  22489 

682.416     Added     (0MB     number 

pending) 22455 

682.600  Regulation  at  58  FR  3177 

eff.  2-25-93 3««71 

(d)  removed;  (e)  redesignated 
as(d) 17171 

682.604  (e)(2)(l).  (11)  and  (ill)  re- 
designated as  (e)(2)(ll),  (111) 
and  (Iv);  (c)(3)(l).  (d)(3).  (4). 
(e)(2)  Introductory  text,  new 
(e)(2)(ll),  new  (HI),  (e)(4)  In- 
troductory text,  (1)  Introduc- 
tory text,  (B)  and  (11)  amend- 
ed; new  (e)(2)(l)  added  (effec- 
tive date  pending) 25747 

682.700—682.713       (Subpart       O) 

Heading  revised 22456 

682.700  (a)  and  (b)(1)  revised 22456 

682.701  Amended 22457 

682.702  (a)  amended;  (c)  redesig- 
nated as  (d);  new  (c)  added 22457 

682.703  (a)  and  (b)  Introductory 

text  revised 22457 

682.704  (a)(1),  (b).  (c)  and  (d)(2)(ll) 
revised 22457 

682.705  Revised 22457 

682.706  Revised 22458 

682.707  (a)  Introductory  text  and 

(d)  re  vised 22458 

682.708  (b)  revised 22459 

682.709  Revised 22459 

682.710  (a),  (b)  and  (d)  revised 22459 

682.711  (a),  (b)(1).  (2),  (e)  and  au- 
thority citation  revised 
(0MB  number  pending) 22459 

682.801  (e)  corrected 1652 

(d)  amended;   (f)  added  (effec- 
tive date  pending) 25747 

682  Appendixes  B  and  D  amended 

(effective  date  pending) 26747 

685  Added  (effective  date  pend- 
ing)  36094 

Revised 475 

Relief  from  regulatory  provi- 
sions  17648 

Loan  origination  criteria 21804 

685  204  0MB  number  pending 480 

685.206  0MB  number  pending 480 


685.301  0MB  number  pending 481 

585.302  OMB  number  pending 481 

685.303  OMB  number  pending 482 

685.304  OMB  number  pending 483 

685.308  OMB  number  pending 484 

690  Waiver 52195 

Relief  from  regulatory  provi- 
sions  17648 

Heading  revised 22459 

690.31  Regulation  at  57  FR  28569 

eff.  8-9-92 36870 

690.32  Regulation  at  57  FR  28569 

eff  8-9-92 36870 

690.72  Regulation  at  50  FR  10710 

eff.  4-29-«5 36871 

690.83  Regulation  at  57  FR  28569 

eff.  8-9-92 36870 

(e)  added  (OMB  number  pend- 
ing)  22459 

692  Authority  citation  revised 4222 

692.3  (b)  and  (d)  revised  (effective 

date  pending) 4222 

692.4  (a)  amended;  (b)  redesig- 
nated as  (c);  new  (b)  added 
(effective  date  pending) 4223 

692  10  (b)  revised  (effective  date 
pending) 4223 

692.21  (a)  and  (d)  amended;  (e) 
through  (1)  redesignated  as 
(f)  through  (1)  and  (k);  (b),  (c) 
new  (g)  and  new  (1)  revised; 
new  (e)  and  (J)  added;  OMB 
number  (effective  date  pend- 
ing)  4223 

692.30  First  (e)(2)  removed  (effec- 
tive date  pending) 4223 

692.41  (a),  (b)  and  (c)  redesig- 
nated as  (a)(1),  (2)  and  (3);  in- 
troductory text  designated 
as  (a)  introductory  text;  new 
(a)(1)  revised;  new  (b)  added 
(effective  date  pending) 4223 

693  Added  (effective  date  pend- 
ing)  24870 

698  Added  (effective  date  pend- 
ing)  43266 

698.2  OMB  number  pending 43267 

698.11  OMB  number  pending 43267 

698.21  OMB  number  pending 43268 

698.22  OMB  number  pending 43268 

698.24  OMB  number  pending 43269 

698.30  OMB  number  pending 43269 


Chapter  Vll— Office  of  Edu- 
catior>al  Research  and  Im- 
provement, Department  of  Edu- 
cation (Parts  700—799) 

755.20  Regulation  at  57  FR  53200 

eff.  12-21-92 36870 

755.21  Regulation  at  67  FR  53201 

eff.  12-21-92 36870 

755.22  Regulation  at  57  FR  53200 

eff.  12-21-92 36870 

757.10  Regulation  at  57  FR  53201 

eff.  12-21-92 36870 

757.11  Regulation  at  57  FR  53201 

eff  12-21-92 36870 

757.12  Regulation  at  57  FR  53201 

eff.  12-21-92 36870 

758.10—758.11  (Subpart  B)  Regu- 
lation at  67  FR  53201  eff.  12- 
21-92 36870 

762.2  Regulation  at  67  FR  30344 

eff.  9-18-92 36870 

762.4  Regulation  at  57  FR  30344 

eff  9-18-92 36870 

769  Regtilatlon  at  67  FR  49266  eff. 

12-14-92 36870 

770.4  Regulation  at  58  FR  11167 

eff  4-28-93 36871 

776  Revised:  OMB  numbers  (ef- 
fective date  pending) 45210 

777.1  (a)(3)  amended;  (b)  revised; 
(c)  redesignated  as  (d);  new 
(c)  added  (effective  date 
pending) 40247 

777.3  (a)  revised  (effective  date 
pending) 40247 

777.4  (b)  amended  (effective  date 
pending) 40247 

777.10    Revised    (effective    date 

pending) 40247 

778  Heading  revised 40247 

778.1  Heading,  Introductory  text 
and    (a)    amended    (effective 

date  pending) 40247 

778.2  (b)  Introductory  text  cor- 
rected (effective  date  pend- 
ing)  40247 

778.3  Revised  (effective  date 
pending) 40247 

778.5  Heading  revised  (effective 

date  pending) 40247 

778.6  Introductory  text  and  (a) 
revised  (effective  date  pend- 
ing)  40247 
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TITLE  34   Chapter  VII— Con. 

"8  22  (a)  Introductory  text  and 
(e)  Introductory  text  amend- 
ed (effective  date  pending) 4024S 

779  Authority  citation  revised         40240 

779.1  Revised  (effective  date 
pending) 4024* 

779.2  Revised  (effective  date 
pending) 40246 

779.3  Authority  citation  revised 
(effective  date  pending)  40248 

779.4  (b)(2).  (6)  and  authority  ci- 
tation revised  (effective  date 
pending) 4024* 

779  5  Authority  citation  revised 

(effective  date  pending) 40244 

779.6  Redesignated  as  779.7;  new 

779.6  added  (effective  date 
pending) 4024* 

779.7  Redesignated  as  779.8;  new 

779.7  redesignated  from  779.6; 

(a)  and  authority  citation  re- 
vised   (effective    date    pend- 
ing)  40248 

779.8  Redesignated  as  779.9;  new 

779.8  redesignated  from  779.7; 

(b)  amended;  authority  cita- 
tion revised  (effective  date 
pending) 40248 

7799  Redesignated  from  779.8; 
authority  citation  revised 
(effective  date  pending) 40248 

779.10  Authority  citation  revised 

(effective  date  pending) 40248 

779.20  Authority  clUtlon  revised 
(effective  date  pending) 40248 

779.21  Authority  citation  revised 
(effective  date  pending) 40248 

(b)     revised     (effective     date 
pending)  40249 

Chapter  XII— National  Council  on 
Disability  (Pari  1200) 

Chapter  Xn  Established 57698 

1200.170  (c)  revised 57698 

Proposed  Rules: 

75 2480,  2M9    10926 

78 44736,  65856 

2480    2"404 

80 44736 

99 42836.  65298 

200 Ii444 

201 11444 

298 65866 

27404 


300 57938 

22145 

307 57938 

22145 

315 57938 

22146 

318 57938 

22145 

34«' 57938 

22145 

380 - 57938 

22145 

351 57938 

22146 

359 57938 

22145 

361 38482,  44638,  57938 

17294,  22145 

363 57938 

22145 

364 24814 

365 57938 

22145,  24814 

366 57938.  57942,  67383 

22146.  24814 

367 57938 

22146,  24814 

369 57938 

22145 

370 52614 

371 57938 

22145 

373 57938 

22145 

374 57938 

22145 

376 57938 

22145 

377 57938 

22145 

378 57938 

22145 

379 57938 

22145 

380 57938 

22145 

385 57938 

22145 

386 52606,  57938 

22145 

387 57938 

22145 

388 57938 

22145.  24000 

389 57938 

22145 


MAY  1994  9S 

CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


396 sSfiO 

600-€99  (Ch.  VI) 43608.  68619 

2787, 

5560,  10103,  15350,  15351,  22775, 

22776 

600 , 2714.6446 

601 2714 

602 3578,  6227,  12881 

607 48478 

631 38504 

632 38504 

633 38504 

634 38504 

635 38504 

641 19280 

644 57704 

647 63870 

550 37890 

667 3604,6227 

668 51712,54902 

8044,  9526,  13606,  22070 

682 2486,  8044,  9376,  12484,  14070,  18928 

690 9354,9526 

691 9354 

692 36110 

693 10926 

TITLE  35— PANAMA  CANAL 

Ctiapter  I— Panama  Canal 
Regulations  (Parts  1—299) 

7.9  Amended 26122 

9.2  Amended 26122 

9.4  Amended 26122 

9.6  (a)(1)  amended 26122 

9.8  (b)(1)  amended 26122 

9.11  (e)  Introductory  text  and  (4) 

amended 26122 

10.5  (b)(l;  amended 26123 

10.10  (b)(1)  amended 26123 

10.12  (a)  amended 26123 

10.14  (b)(1)  amended 26123 

10.21  Revised 9089 

Regulation  at  59  FR  9089  eff. 

date  corrected  to  2-25-94 11659 

10.22  Revised 9090 

Regulation  at  59  PR  9090  eff. 

date  corrected  to  2-25-94.... 11669 

60.12  (a)  and  (d)(3)  amended 26123 

135.443  Amended 26123 

Proposed  Rules: 

10 53897 

133 18332 

135 18332 


TITLE  36--PARKS,  FORESTS.  AND 
PUBLIC  PROPERTY 

Chapter  I— National  Park  Service, 
DepartrT>ent  of  ttie  Interior  (Parts 
1-199) 

13  Authority  citation  revised 14566 

13.65  (a)  added;  Interim;  eff.  to  1- 

1-96 :456€ 

51.9  (b)  corrected 36598 

Ctiapter  II— Forest  Service,  De- 
partment of  Agriculture  (Parts 
200—299) 

200.12  (a)  Introductory  text  and 
(1)(11)       introductory       text 

amended 2987 

215  Added;  eff.  In  part  1-3-94 58910 

217  Heading  revised 58915 

217.1  Revised 58915 

217.2  Amended 58915 

217.3  Re  vised 58915 

217.4  Re  vised 58915 

217.7  (b),  (c)  and  (d)  revised;  (e) 
removed 58916 

217.8  (a)(2)  revised;  (f)(1)  and  (3) 
removed;  (f)(2)  and  (4)  redes- 
ignated as  (f)(1)  and  (2) 58916 

217.10  (1)  revised 58916 

217.14  (a)  revised 58916 

217.15  (a)  revised 58916 

217.16  (e)  revised 58916 

217.17  (b),  (c)  and  (f)  revised 58916 

223.190  (h)  Introductory  text.  (1). 
(2)  and  (3)  removed;  (h)(4) 
and  (5)(1)  through  (iv)  redes- 
ignated as  (h)  and  (1)(1) 
through  (4);  (g)  and  new  (h) 
revised;  new  (1)(1)  amended 8830 

223.191  (e)(1)  amended 8831 

242.24  (a)(1)  table  and  (2)  table 
amended 27463 

242.25  (b)(2)(l)  Introductory  text, 
(Iv)  Introductory  text  and  (f) 
revised;  (m)(l)  table  amend- 
ed  61811 

254.1—254.17    (Subpart    A)    Re- 
vised  10867 

264.5  (a)  corrected 15501 

254.7  (a)(2)  corrected 15501 

254.14  (b)  Introductory  text  and 

(1)  corrected 15601 

254.17  Corrected 15501 


150-258   (8)   0-94 
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TITLE  36 

Chapter  XI— Architectural  and 
Transportation  Boniers  Compli- 
ance Boord  (Part*  1100—1199) 

1191  AiiLhurlLy  clLaLion  revised        M21 1 
Appendix  redeslgrnated  as  Ap- 
pendix A  and  amended 38211 

1191  2  Added 17446 

Chapter  XII— National  Archives 
and  Records  Administration 
(Parts  1200—1299) 


1222.20  (b)(1)  revised 

1230.1  Revised 

1230.3  Revised 

1230  4  Amended 

1230.7  (Subpart  B)  Added 

1230.10—1230.16  (Subpart  B)  Re- 
deslgmated  as  Subpart  C 

1230.12  (d)(l)(l)  and  (2)  revised  .. 

1230.14  (a)  and  (b)  revised;   (ci 
(d)(l)(l)  and  (2)  amended 

1230.16  Revised 

1230.20—1230.26  (Subpart  C)  Re- 
designated as  Subpart  D 

1230.20  Revised 

1230.22  (a)(6)  removed;  (a)(7)  and 
(8)  redeslgmated  as  (a)(6)  and 
(7);  (a)(1),  (4)(1).  (5)  and  new 
(a)(7)  revised 

1230.24  (a)  revised 

1230.26  (a)  revised 

1230.50—1230.52  (Subpart  D)  Re- 
deslg^nated  as  Subpart  E 

1253.1  Revised 

1253.2  Revised;  Interim 

Regulation  at  59  FR  6900  con- 
firmed   


49194 
49194 
49194 
49195 
49195 

49195 
49195 

49195 
49196 

49195 
49196 


49196 
49196 
49196 

49195 
...6901 
...6900 


.23638 


Proposed  Rules: 

1—199  (Ch.  I) 9718 

1 12740.  15350 

2 12740.  15350 

3 12740.  15350 

4 12740.  15350 

5..... 12740.  15142.  15350 

6 65141 

12740,  15350 

7 4«J36 

12740.  15142.  15350.  25001  25855 

222 43202,  4B«0fi 

22074,  22094,  25385 

223 4879 

242 40393.  4667S 

261 7880.17508 


262 

7880,  17508 

292 

AHMY) 

, ?7fi~ 

705 

27517 

1191 

37052 

1220 

&4915 

, fli.sn 

1234 

13906    16580 

1236 

28033 

1252 

54540 

1253 

49251   63133 

1254 

54540 

1260 

54540 

1275 

14128.27257 

TITLE  37— PATENTS.  TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  I— Patent  and  Trademark 
Office,  Department  of  Com- 
merce (Parts  1  —  199) 

1  Technical  correction 64155 

1.4  Heading:  revised;  (d),  (e)  and 

(0  added 54501 

1.5  (a)  revised 54501 

1.6  Re  vised 54501 

(d)(3)  corrected 641 54 

1.8  Re  vised 54502 

(a)(2)    Introductory   text   cor- 
rected  64154 

1.9  (d)  revised 5450* 

1.13  Revised 54508 

1.14  (b)  revised 54509 

1.17  (h)  revised 36723 

Corrected 45841 

1.19  (a)(3)  revised 38723 

1.20  (1)  revised 4428C 

1.28  (c)  revised 54509 

1.55  (a)  revised 54509 

1.71  (d)  revised 38723 

1.78  (a)  revised 54509 

1.84  Revised 38723 

(b)(l)(ll)  corrected 45841 

(?)(3)  and  (h)(2)  corrected 45642 

1.88  Removed 38726 

1.123  Re  vised 38726 

1.136  (a)  revised 54509 

1.137  Revised 44280 

1.152  Re  vised 38726 

1.155  (b),  (c)  and  (d)  revised;  (e) 

and  (0  added 44280 

1.165  Revised 38726 

1.175    Corrected;    CFR    correc- 
tion  18300 

1.191  (d)  revised 54510 
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1.192  (a),   (c)  Introductory  text 

and  (d)  revised 54510 

1.193  (b)  revised 54510 

1.194  (b)  revised 54510 

1.196  (f)  revised 54510 

1.197  (b)  revised 54510 

1.304  (a)  and  (c)  revised 54502 

1.312  (b)  revised 54510 

1.316  (b).  (c)  and  (d)  revised;  (e) 

and  (f)  added 44261 

1.317  Re  vised 44281 

1.321  Revised 54510 

1.352  (a)  revised 54511 

1.362  (c)(4)  and  (e)  revised;  (h) 

added 54511 

1.366  (b)  revised 54503 

1.378  (a),  (b),  (c)  and  (e)  revised 44282 

1.601  (q)  added 49434 

1.607  (a)(5)(l)  revised 54511 

1.637  (a)  revised 49434 

1.639  (c)  revised;  (d)  througrh  (g) 

added 49434 

1.655  (a)  revised 49434 

1.741  (a)  revised 54503 

2  Technical  correction 64154 

2.6  (a)(1)  revised 257 

2.145  (c)(3)  and  (d)(1)  revised 54503 

2.165  (a)(1)  revised 54503 

5  Technical  correction 64155 

5.19  (a)  revised 54511 

10  Technical  correction 64154.  64155 

10.18  Revised 54503 

10.23  (c)(9)  revised 54504 

10.48  (b)  revised 54511 

31.8     (a)(2)     Introductory     text 

amended 64154 

Chapter  II— Copyright  Office,  Li- 
brary of  Congress  (Parts 
200—299) 

201—211  (Subchapter  A)  Heading 

added;  Interim 23981 

201  Authority  citation  revised 12164 

201.17  Regulation  at  57  FR  3296 

eff.  date  extended  to  1-1-95 40363 

(k)  revised;  eff.  1-1-95 45263 

201  28  Revised;  Interim 4589 

201.31  Added;  Interim 12164 

251—259  (Subchapter  B)  Heading 

added;  Interim 23981 

251  Added;  Interim 23981 

252  Added;  Interim 23992 

253  Authority  citation  revised 23993 

Redesignated    from    304;    head- 
ing revised;  interim 23993 


253.4  Introductory  text  amended; 

interim 23993 

253.8  (e)  amended;  interim 23993 

253.9  Amended;  interim 23993 

253.10  Amended;  interim 23993 

263.12  Removed;  Interim 23993 

253.13  Removed;  Interim 23993 

254  Authority  citation  revised 23993 

Redesignated   from   306;   head- 
ing revised;  Interim 23993 

254.1  Amended;  interim 23993 

255  Authority  citation  revised 23993 

Redesignated  from  307;   head- 
ing revised;  interim 23993 

255.1  Amended;  interim 23993 

255.2  Amended;  interim 23993 

255.3  (g)(1)  and  (2)  amended;  in- 
terim  23993 

256  Redesignated  from  308;  head- 
ing revised;  Interim 23993 

257  Redesignated  from  309  and 
revised;  interim 23993 

258  Redesignated  as  310;  heading 
revised;  interim 23994 

258.1  Amended:  interim '. 23994 

258.2  Amended;  interim 23994 

259  Authority  citation  revised ..23994 

Redesignated  from  311;   head- 
ing revised;  Interim 23994 

259.1  Amended;  interim 23994 

259.2  Amended;  interim 23994 

259.3  Amended;  (c)  revised;  In- 
terim  23994 

259.4  Amended;  (e)  added;  in- 
terim  23995 

259.5  Revised;  Interim 23995 

259.6  Revised;  Interim 23995 

Chapter  III— Copyright  Office,  Li- 
brary of  Congress  (Parts 
300-399) 

Chapter  m  Nomenclature 
change;  heading  revised;  in- 
terim  ;... 67691 

Removed;  interim 23995 

301  Heading  revised;  Interim 67691 

Authority  citation  revised 67691 

Removed;  Interim 23981 

301.1  (g)  and  (h)  revised 53825 

301.2  Revised;  Interim 67691 

301.70  Revised 53825 

301.71  (d)  revised 53826 

301.72  (d)  revised 53826 

302  Authority  citation  revised 67691 

Removed;  Interim 23992 

303  Authority  citation  revised 67691 
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TITLE  37   Chapter  III— Con. 

Removed;  Interim 23993 

304  Authority  citation  revised 67691 

Redesignated  as  253;  Interim 23993 

304.5  (c)(1)  through  (4)  revised 63294 

305  Authority  citation  revised 67691 

Removed;  interim 23993 

306  Authority  citation  revised 67691 

RedeslgTiated  as  254;  Interim 23993 

307  Authority  citation  revised 67691 

Redeslgmated  as  256;  Interim 23993 

307.3  Revised 58283 

(f)  corrected 60787 

308  Authority  citation  revised 67691 

Redesignated  a«  256;  Interim 23993 

309  Authority  citation  revised 67691 

Redesignated  as  257;  Interim 23993 

310  Authority  citation  revised 67691 

Redesignated  as  258;  Interim 23994 

311  Revised 53826 

Corrected 59658 

Authority  citation  revised 67691 

Redesignated  as  259;  Interim 23994 


Proposed  Rules: 


1 


39704 

27519 

2 39102 

10 38994 

251...; „ 2550 


252. 

253. 

254. 

255. 

256. 

257. 

258. 

259. 

301. 

302. 

303. 

304. 

305 

306. 

307. 

308. 

309. 

310. 

311. 


.2550 
.2550 
.2550 
.2550 
.2550 
.2560 
.2550 
.2550 
.2550 
.2560 
.2560 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 


TITLE  38— PENSIONS,  BONUSES. 
AND  VETERANS'  RELIEF 

Chapter  i— Department  of 
Veteran*  Affairs  (Parts  0—99) 

0  Authority  citation  revised 61813 


0.735-1—0.735-8  (Subpart  A)  Re- 
vised  61813 

0.735-10—0.735-12  (Subpart  B)  Re- 
vised  61814 

0.735-50— 0735.57  (Subpart  C)  Re- 
moved  61814 

0.735-70—0.735-80  (Subpart  D)  Re- 
moved  61814 

2.6  (e)(3)  revised 39152 

(e)(1)  revised 40746 

2.66a  Removed 67692 

2.99  Removed 67692 

3.103  (f)  revised;  authority  cita- 
tion added 59366 

(c)(1)  and  (2)  amended 6218 

(b)(3)(l).  (11)  and  (HI)  amended; 
(b)(3)(lv).  (V).  (vl)  and  au- 
thority citation  added 6901 

3.203  (c)  amended 37857 

(c)  corrected 42623 

3.205  (a)  Introductory  text  and 

(1)  revised 37857 

3.307  Heading  and  (a)(6)  revised; 
(a)  Introductory  text  amend- 
ed  5106 

3.309  (d)(1)  amended 41636 

(e)  revised 5107 

(d)(2)(xv)  note  added 25329 

3.311  Redesignated  from  3.11b 5107 

3.311a  Removed 5107 

3.311b  Redesignated  as  3.311 5107 

3.343  Corrected 46865 

3.344  (a)  corrected 53660 

3.353  (d)  revised;  authority  cita- 
tion added 37856 

3.357  Revised 52018 

3.655  (c)(1)  corrected 46865 

3.1003  Revised 25329 

4.16  (a)  corrected 39664 

4.31  Revised 52018 

4.87a  Corrected 677 

4.88a  Corrected 677 

4.115  Amended 2527 

4.115a    Redesignated    as    4.115b; 

new  4.115a  added 2527 

Table  corrected 10676 

4.115b  Redesignated  from  4.115a 

and  revised 2527 

Amended 14567 

4.149  Added 2530 

4.150  Revised 2530 

14  Authority  citation  revised 391S3 

Authority  citation  revised 6566 

14.602  (a)  Introductory  text.  (4) 

and  (b)(2)  revised 40746 

14.619  (b)  revised 39153 
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14.800—14.810  Undesignated  cen- 
ter heading  added 6566 

14  800  Added 6566 

14  801  .-^dded 6566 

14  802  Added 6567 

14.803  Added 6567 

14  804  Added 6567 

14.805  Added 6568 

14.806  Added 6568 

14  807  Added 6568 

14  808  Added 6569 

14.809  Added 6569 

14.810  Added :...6570 

17.100  (c)(3)  removed 9411 

20.609  (d)  redesignated  as  (d)(2); 

(d)(1)  added;  (e)  Introductory 

text  amended 25330 

21.1—21.430  (Subpart  A)  Author- 
ity citation  revised 68768 

21.194  (d)(1)  and  (2)  revised 68768 

21.196  (b)  and  authority  citation 

revised 68768 

21.283  Added 68768 

21.284  (a)  Introductory  text 
amended 68769 

21.3032  (b)(3)  and  authority  cita- 
tion added 63530 

21.4025   (a)(2)   revised;   authority 

citation  added 46867 

21.4135  (y)  removed 67692 

21.4263  (g)  Introductory  text 
through  (3)  redesignated  as 
(g)(1)  through  (4);  new  (g)(1), 
(g)(4)  introductory  text,  (11), 
(h)(1),  (3)(1).  (11),  (4)(1)  Intro- 
ductory text  and  (1)  Intro- 
ductory        text         revised; 

(h)(4)(lll)  added 21938 

(g)  Introductory  text,  (1),  (2) 
and  (3)  redesignated  as  (g)(1) 
through  (4);  new  (g)(1),  (4)  In- 
troductory text,  (11),  (h)(1), 
(3)(1),  (11),  (4)(1)  Introductory 
text  and  (1)  Introductory 
text  revised;  (h)(4)(lll)  and 
authority  citation  added;  In- 
terim  49198 

21.4600—21.4646  (Subpart  F-1)  Re- 
moved  67692 

21.5058  (b)  and  authority  citation 

revised 38058 

(b)  corrected 40468 

21.5064  (b)(1),  (2)(1)  and  (2)  au- 
thority citation  revised; 
(b)(1)  authority  citation 
added 38058 


21.5232  Revised 46866 

21.5820  (b)  Introductory  text, 
(1)(11)(A).  (B),  (C),  (2)(11)(A), 
(B)  and  (C)  revised 50845 

21.5822  (b)(l)(l),  (11),  (2)(i)  and  (11) 

revised 50845 

21.6005  (b)  amended;  (b)  author- 
ity citation  revised 41637 

21.6042  (a)  Introductory  text,  (1), 
(b)  and  (d)  amended;  (a) 
through  (d)  authority  cita- 
tions revised;  (e)  added 41637 

21.6503  (a)  amended;  (a)  author- 
ity citation  revised 41637 

21.6523  (a)  amended;  (a)  author- 
ity citation  and  (b)  revised 41637 

21.7000—21.7310  (Subpart  K)  Au- 
thority citation  revised 63530 

21.7020  (b)(l)(lll)  added 24051 

21.7032  (d)(3)  and  authority  cita- 
tion added 63530 

21.7042    (f)(2)    Introductory    text 

revised;  (f)(3)  added 24050 

Introductory  text,  (a)(5)(v),  (a) 
authority  citation.  (b)(6)(v), 
(b)(7)(l)(E)  and  (f)(1)  revised; 
(a)(5)(vl),  (b)(6)(vl),  (b)(6)  au- 
thority citation,  (b)(7)(l)(F) 
and  (b)(7)(l)  authority  cita- 
tion added 24051 

21.7044  (d)  Introductory  text  re- 
vised; (e)  added 24050 

(a)(4)(li)(E),  (b)(7)(v)  and 
(b)(8)(l)(E)  revised; 
(a)(4)(ll)(F),  (a)(4)  authority 
citation,  (b)(7)(vl).  (b)(7)  au- 
thority citation,  (b)(8)(l)(F) 
and  (b)(8)(l)  authority  cita- 
tion added 24051 

21.7045  Added 24052 

21.7072  (b)(l)(lll)(D)  and  (b)(1)  au- 
thority citation  revised; 
(b)(l)(lll)(E)  added 24052 

21.7073  Revised 24053 

21.7136  (a)(1)  and  (c)  Introductory 

text  revised;   (d)(1).   (2),   au- 
thority    citation     and     (e) 

added 24053 

21.7142  Added 46867 

21.7320  Added 63530 

21.7520  (b)(14)(l)(G)  revised; 
(b)(34)  and  authority  citation 

added 51782 

21.7532  (f)  and  authority  citation 

added 51781 
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TITLE  38   Chapter  i— Con. 

21.7560  (a)  Introductory  text  re- 
vised; (a)(3)  and  authority  ci- 
tation added 517M 

21.7570  Revised 517M 

21.7576  (b)  Introductory  text,  (e) 
and  authority  citation 
added 517»3 

21.7614  Revised 8064d 

21.7635  (b)(1)  authority  clUtlon. 
(c)  Introductory  text  and  (2) 
authority  citation  added; 
(b)(1).  (2)  Introductory  text, 
authority  citation,  (c)(1)  and 
(2)  revised 51783 

21.7639  (b)(l)(ll)  revised;  author- 
ity clUtlon  added 51781 

(b)  revised 517«3 

(b)(l)(ll)  correctly  revised 65930 

36.4201—36.4287  Authority  cita- 
tion revised 37858 

36.4202  Amended 37858 

36.4204  (a)(7)  amended:  (b).  (c) 
and  (e)  redesignated  as  (d), 
(e)  and  ig);  new  (g)  amended; 
new  (b).  (c)  and  (0  added; 
0MB  number 37858 

36.4205  (a),  (b)(1),  (2).  (3)  and  (0(1) 
amended 37859 

36.4206  (d)(1),  (2X1)  and  (11) 
amended 37859 

36.4209  (b)(2)  amended 37859 

36.4222  Revised 37859 

36.4223  (a)(1)  and  (2)  revised 37860 

36.4224  (b)  amended 37860 

36.4232  (a)(2)  through  (5)  redesig- 
nated aa  (a)(3).  (4).  (5)  and 
(7);  new  (a)(5)  and  (b)  amend- 
ed; new  (a)(2)  and  (6)  added; 
(d)(1)  revised;  (e)(5)  re- 
moved  37860 

36.4233  Removed 60385 

36.4234  (a),  (b)  and  (c)  amended 37860 

36.4235  (a)  amended 37860 

Removed 60385 

36.4253  (b)(9)  and  (c)(2)  amended 37860 

36.4276  (c)  added 37860 

36.4283  (f)(4)  added;  (g)  Introduc- 
tory text  revised 37860 

36.4284  (e)  added 37861 

36.4331  Removed 60385 

36.4341  Removed 60.^5 

36.4361  Removed 60385 

36.4500  (b)   redesignated   aa  (c): 

new  (b)  added;  interim 59660 

36.4501  Amended;  (o)  and  para- 
graph designations  removed; 


authority    citation    revised; 

Interim 59660 

36.4527  Added;  interim 59660 

44  Authority  citation  revised 60385 

44.700—44.713        (Subpart        O) 

Added 60385 

47  Added 48455 

Proposed  Rules: 

1 39706 

3 38103, 

38104,  38106,  46919.  48483,  50528, 
51798.65958 

278.  3532.  4619.  5161,  6607.  9719,  10675 

4 17296 

13 3668 

14 39174 

17 44313,  51799 

20 47100 

21 38106.  39488,  41325,  50873 

36 49251,  49253,  50875 

8881,  9944 

TITLE  39-POSTAL  SERVICE 

Chapter  I— United  States  Postal 
Service  (Parts  1—999) 

1  Revised 18447 

2  Revised 18447 

3  Re  vised 18448 

4  Revised 18450 

5  Re  vised 18450 

6  Re  vised 18461 

7  Revised 18451 

8  Removed 18447 

II  Added 18454 

20  IMM  amended;  incorporation 

by  reference;  Interim 57743,  60788 

IMM    amended;    lncori)oratlon 
by  reference 11192,  24943 

III  Regulation  at  58  FR  13552 
confirmed 42012 

DMM   amended;   Incorporation 

by  reference 60386 

DMM  amended;   incorporation 

by  reference 11888,  23162 

Regulation  at  59  FR  11888  ef- 
fective date  delayed  to  6-12- 

94 17485 

Authority  citation  revised 23162 

221  Authority  citation  revised 18454 

221.9  Added 18454 

233.2  (b)(1)  Introductory  text  and 
(b)(2)  Note  revised;  (b)(l)(x) 
added 5326 


MAY  1994 
CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


101 


233.3  Re  vised 36599 

265.6  (d)(2)  and  (4)  removed;  (d)(3) 

and  (5)  through  (10)  redesig- 
nated as  (d)(2)  through  (8); 
new  (d)(2).  (3)(11).  (ill)  and 
new  (4)(lv)  amended;  (d)(1) 
and  new  (d)(4)(lll)  revised;  In- 
terim  11550 

(d)(8)  revised;  Interim 22757 

265.9  (g)(5)(ll)  and  (Iv)  amended; 

Interim 11550 

266.4  (b)(5)  revised 62036 

962,26  (c)  amended;  (b)  and  (d)  re- 
vised; (e)  removed 2987 

963.1  Amended 10751 

963.2  Amended 10751 

953.3  (a)  and  (c)  amended 10752 

Ctiapter  III— Postal  Rate 
Commission  (Parts  3000—3099) 

3000  Authority  citation  revised 42874 

3000.735-101—3000.735-104  (Sub- 
part A)  Revised 42874 

3000.735-201—3000.735-205  (Sub- 
part B)  Removed 42874 

3000.733-301—3000.735-316  (Sub- 
part C)  Removed 42874 

3000.736-401—3000.735-405  (Sub- 
part D)  Removed 42874 

3000.735-501—3000.735-602  (Sub- 
part E)  Redesignated  as  Sub- 
part B 42874 

3001  Authority  citation  revised 8542 

3001.5  (g)  and  (h)  amended 38976 

3001.6  (a),  (b)  and  (c)  amended 38976 

3001.7  (a)(l)(l).  (11).  (ill),  (b)(2). 
(3),  (c)(1)  and  (d)(1)  amend- 
ed  38976 

3001.9  (a)  amended 38976 

3001.10  (a)  amended 38976 

3001.11  (a)  and  (e)  amended 38976 

3001  12  (e)  and  (g)  amended 38976 

3001  13  Amended 38976 

3001.17  (c)(3)  and  (4)  amended 38976 

3001.19  Amended 38976 

3001.20  (b).  (c)  and  (e)  amended 38976 

3001.20a    Introductory    text    and 

(a)  amended 38976 

3001.20b  (b)  amended 38976 

3001.21  (b)  amended 38976 

3001.23  (b)  and  (d)  amended 38976 

3001.24  (b),  (d)(1)  through  (11)  and 

(e)  amended 38976 

3001.23  (c)  and  (e)  amended 38976 

3001.26  (a)  and  (c)  amended 38976 

3001.27  (c)  amended 38976 


3001.31    (b),     (d)    and    (k)(3)(iv) 

amended 38976 

3001.31a  (b)  and  (c)  amended 38976 

3001.33  (e)  and  (h)  amended 38976 

3001.36  Amended 38976 

3001.39  (a)  amended 38976 

3001.42  (c)(2)  amended 38976 

3001.42a  Amended 38976 

3001.43  (e)(4)  Introductory  text. 
(1).  (f)(1),  (g)(3),  (5)  and  (6) 
amended 38976 

3001.54  (h)(5)(v)(a)  and  (p)(2) 
amended;  (1)  redesignated  as 
(1)(1);  (1)(2)  added 38976 

(o)(2)(i).  (3),  (p)(2)  and  (r) 
amended 38977 

(J)(3),  (4)  and  (6)  introductory 
text  revised 8542 

3001.55  Amended 38977 

3001.57  Heading  amended 38977 

3001.57c  Heading  amended..... 38977 

3001.61—3001.68  (Subpart  C)  Ap- 
pendix A  amended 54512 

3001.63  Amended 38977 

3001.64  (c)(1)  and  (2)  amended 38977 

3001.65  Amended 38977 

3001.75  Amended 38977 

3001.83  (e)  amended 38976 

(a)  amended 38977 

3001.101  Amended 38977 

3001.102  (a)(1),    (d)   introductory 

text  and  (4)  amended 38977 

3001.110  Amended 38977 

3001.111  (b)  amended 38977 

3001.114  (a)  amended 38977 

3001.115  (a)  amended 38976 

Heading  revised 38977 

3001.116  Amended 38977 

Proposed  Rules: 

39 38321 

71 38322 

73 38323 

111 49402.  64918.  65959,  67747 

1512, 

8675. 13287.  16786,  17076,  23038. 

26609 

265 48808 

266 17749 

3001 58519 

8576 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


TITLE  40— PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Parts  1—799) 

6  Authority  citation  revised 63247 

6.303    (a)    and    (b)    revised;    (c) 

through  (g)  removed 63247 

9.1  Table  amended  (0MB  num- 
bers)                                             400S4, 
49376.  57911,  5*400,  62283.  66294 
Table   amended   (0MB   num- 
bers)  4493, 

8412.  13146.  13564.  14106.  26449 

Table  corrected 17154 

13  Authority  citation  revised 651 

13.34—13.40   (Subpart    H)    Added; 

Interim 661 

16.14  (a)(1)  revised 17486 

35  Authority  citation  revised 6M78 

35.105  Amended;  interim 13817 

35.115  (b).  (d).  (0  and  (gr)  amend- 
ed: Interim 13817 

35.155  (c)  amended;  Interim 13817 

35  250  Amended;  Interim..". 13817 

35  255  (b)  amended;  Interim 13817 

35  260  (a)   and   (b)  amended;   In- 
terim  13817 

35.265  (a)  amended;  Interim 13817 

35.350  Introductory  text  amend- 
ed; interim 13817 

35.365  (a)(1)  amended;  interim 13817 

35.400  Amended;  interim 13817 

35.415  (a)(1)  amended;  Interim 13817 

35  450  Amended.  Interim 13817 

35  466  (a)(1)  amended;  Interim 13817 

35  750  Amended;  interim 13817 

35  755  (a)  and  (b)(1)  amended;  In- 
terim  13817 

35  1605-9  Amended;  Interim 13817 

35.1620-1  (c)  amended;  Interim 13817 

35.10000—35.10035      (Subpart      Q) 

Added;  Interim 63878 

51  Authority  citation  revised  3M21 
Solid    waste    Incinerator    cat- 
egories list S&498 

51.46  (b)  revised;  (c)  removed 36821 

51.63  (a)  amended 38821 

51.112  (a)  amended:  (a)(1)  and  (2) 

added 38821 

51  117  (c)(1).  (2)  and  (3)  amended.     J«822 

51.150  (e)  amended 36822 

51  160  (0(1)  and  (2)  added 38822 

51.166  (1)(1)  and  (2)  revised 38822 


51.351  (a)(7)(lv).  (v)  and  (vl)  re- 
vised  59367 

51.353  (a)  amended 59367 

51.359  (e)(1)  amended 59367 

51.360  (a)(8)  revised 59367 

51.373  (a)  amended 59367 

51.350—51.373  (Subpart  S)  Appen- 
dixes A.  D  and  E  amended 59367 

51.390—51.464        (Subpart        T) 

Added 62216 

51.490—51.494       (Subpart       U) 

Added 16710 

51.850—51.860  (Subpart  W)  Added 

(0MB  number  pending) 63247 

51  Appendix  W  added 38822 

52  Authority  citation  revised 38883 

State  Implementation  plan  de- 
terminations  41430 

42671,  50516.  52237,  64678.  65286 

Authority  delegation  notice 43798 

Technical  correction 61 143 

Technical  correction 2649 

State  implementation  plan  de- 
terminations  8867,  18753,  24054 

Authority  delegation  notice 26129 

52.21  (1X1)  revised;  (1)(2)  amend- 
ed  38883 

52.30  Added 1484 

52.50  (c)(61)  added 45440 

(c)(56)  and  (57)  added 50266 

(c)(63)  added 5332 

52.70  (c)(17)  added 43085 

(c)(18)  added 13886 

52.219  Added 62533 

52.220  (c)(182)(l)(B)(5), 
(183)(1)(A)(9),         (F).         and 

(185 )(1)(B)«)  added 37423 

(c)(183)(l)(A)(;;).  (C)(rf)  and  (6) 

added 45442 

(c)(179)(l)(C).  (182)(1)(B)(J), 

(1)(C)        and        (183)(1)(E)(2) 

added 45443 

(c)(182)(l)(A)(2)  added 45445 

(c)(182)(l)(A)(J)  and 

(185)(1)(B)(5)  added 45447 

(c)(183)(l)(A)(6)  added 47632 

(c)(184)(l)(B)(J)  added S0851 

(c)(181)  added 64158 

(c)(182)(l)(D)  added 66282 

(c)(188)  and  (189)  added 66283 

(c)(188)(l)(B)  added 66285 

(c)(188)(l)(C).   (189)(1)(A)(2)  and 

(193)  added 66286 

(c)(188)(l)(D).   (189)(1)(A)(J)  and 

(191)  added 66287 


MAY  1994 
CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


103 


(c)(185)(l)(C)(5)  and 

(187)(1)(A)(0  added 2536 

(c)(187)(l)(A)(2)  added 5725 

(c)(192)  added 16140 

(c)(189)(l)(A)(<)  and 

(193)(1)(A)(2)  added 17698 

52.320  (c)(59)  added 50270 

(c)(62)  added 26128 

52.329  (a)(3)  removed 50271 

52.332  Added 68038 

Existing  text  designated  as  (a); 
(b)  added 26128 

52.346  Added 49435 

52.347  Added 4004 

52.370  (c)(62)  added 65932 

(c)(63)  added 2532 

(c)(66)  added;  eff.  7-18-94 26126 

52.420  (c)(45)  added 40066 

(c)(47)  added 16142 

52.422   Existing   text   designated 

as  (a);  (b)  added 50848 

52.460  Added 25572 

52.520  (c)(76)  added 37660 

(c)(80)  added 8544 

(c)(79)  added 13884 

(c)(83)  added 17697 

Regulation  at  59  FR  8544  with- 
drftwn  21664 

52.670  (c)(26)  and  (27)  added 39447 

52  679  Revised 39448 

52  681  Revised 39450 

52  683  Re  vised 39450 

52  720  (c)(96)  added 45450 

(c)(97)  added 47382 

(c)(98)  added 48314 

(c)(95)  added 54294 

(c)(99)  added 4003 

(c)(37)  and  (46)  redesignated  as 

(c)(43)  and  (47) 5956 

52.724  (g)  added 18753 

52.726  (g)  added 9092 

52.741    (e)(5)    and    (z)(l)    revised; 

(e)(7)  added 14112 

52.744  Added 45451 

52.770  (c)(88)  added 43083 

(c)(93)  added 21945 

52.776  (p)  added 7224 

52.777  (e)  added 12170 

52.786  (h)  added 62535 

52.798  Added 46544 

52.820  (c)(58)  added 50268 

52.870  (c)(28)  added;  eff.  7-11-94 24646 

52.920  (c)(68)  added 54521 

52.934  Added 54522 

52.970  (c)(59)  added 38060 

(c)(61)  added 14114 


(c)(60)  added 23166 

52.1020  (c)(29)  added 12855 

52.1031  Table  amended 12855 

52.1070     (c)(93)     through     (96) 

added 40062 

(c)(98)  added 63086 

(c)(87)  redesignated  as  (c)(91) 2541 

(c)(99)  added 8867 

(c)(100)  added 17"00 

52.1073  (f)  added 50848 

52.1110  Added;  eff.  7-15-94 25333 

52.1120  (c)(98)  added 48317 

52.1167  Table  amended 48318 

52.1170  (c)(93)  added 10753 

52.1174  Regulation  at  58  FR  34227 

withdrawn 44456 

(b)  added 10753 

52.1220  (c)(29)  added 7221 

Second  (c)(16)  redesignated  In 

part  aa  (c)(17) 10078 

(c)(28)  added 12168 

(c)(30)  added 17706 

(c)(32)  added 17707 

(c)(31)  added 17709 

(c)(33)  added 21941 

52.1225  (a)  added 21941 

52.1230  (a)  revised 7222 

52.1270  (c)(23)  added 12851 

52.1320  (c)(84)  added 45452 

(c)(82)  added 57566 

(c)(83)  added 24648 

52.1370  (c)(28)  added 64160 

(c)(26)  added 67326 

(c)(30)  added 2540 

(c)(27)  added 2991 

(c)(29)  added 11553 

(c)(31)  added 17703 

52.1389  Added 10286 

52.1420  (c)(40)  added 45454 

52.1570  (c)(51)  added 17935 

52.1605  Table  amended 17935 

52.1620  (c)(50)  added 47385 

(c)(52)  added 62539 

(c)(51)  added 67329 

(c)(53)  added 67333 

(c)(54)  added 12172 

(c)(57)  added;  eff.  7-6-94 23168 

52.1627  Revised 12172 

52.1634  Revised 67333 

52.1636  Revised 67334 

52.1670  (c)(84)  added 40058 

(c)(85)  added 40064 

(c)(86)  added..... 50852 

52.1679  Table  amended 40059,  40065 

52.1770  (c)(66)  added 47396 

(c)(67)  added 18305 
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CHANGES  JULY  1     1993  THROUGH  MAY  31,  1994 


TITLE  40  Chapter  I— Con 

S2.1820  (c)(24)  added 54043 

52.1833  Added 1486 

52.1870  (c)(83)  added. 47214 

(c)(94)  added S4516 

(c)(95)  added 65934 

(c)(93)  added 5335 

(c)(90)  added 22980 

(c)(96)  added 23799 

(c)(97)  added 27471 

52.1879  (e)  removed 47214 

52.1880  (d)  revised 27472 

52.1881  (b)(23)  revised *6B69 

52.1882  (1)  added i6S7 1 

52.1920  (c)(43)  added 3S062 

52.1970  (c)(96)  added 47M7 

(cXlOO)  added  50860 

(cKlOl)  added 64164 

(c)(99)  added 65936 

(c)(103)  added 2748 

(c)(104)  added 7223 

(c)(102)  added 13888 

(c){106)  added;  eff.  7-1S-94 25334 

52.1977  Revised 47387 

Revised;  eff.  7-15-94 25334 

52.1987  Revised 47391 

52.1988  (b)  revised 47391 

52.2020  (c)(84)  added 50518 

(c)(87)  added 53885 

(c)(85)  added 57563 

(c)(86)  added 6220 

52.2023  (h)  added 6220 

52.2070  (c)(39)  added 65932 

52.2081  Table  amended 65933 

52.2120  (c)(37)  added 17937 

52.2126  (a)  revised;  (b)  removed 17937 

52.2170  (c)(14)  added 37425 

52.2183  Added 37426 

52.2219  Added 18316 

52.2220  (Odll)  added 50273 

(c)(114)  added 17939 

(CM115)  added 18316 

52.2225   (b)   redesignated   as   (c): 

new  (b)  added 18317 

52.2228  (e)  added 18317 

52.2270  (c)(76)  added 45456 

(c)(79)  added 2534 

(c)(80)  added 2994 

(c)(81)  added 17942 

52.2348  Added 1486 

52.2420  (c)(98)  added 45459 

(c)( 99)  added 15118 

(cKlOO)  added 17943 

52.2423  (j)  added 50848 

(k)  added 22758 

52.2460  Added 5329 

52.2470  (CK39)  added 37427 


(c){41)  added 40057 

(c)(40)  added 40060 

(c)( 42)  added 2997 

52  2479  Revised 37427 

52.2520  (c)(27)  added 18490 

52.2560  Added 48312 

52.2669  Added 4594 

(a)(2)  added 9671 

52.2570  (c)(69)  added 43082 

(c)(70)  added 64157 

52.2585  (0  added 12853 

52.2770  (c)(17)  added 18309 

52.2773  Revised 18309 

55  Petition  for  reconsideration 61027 

Authority  delegation  notice 11721 

Reconsideration  decision 24351 

55.14  (e)(3)(ll)(E).  (F)  and  (H)  re- 
vised  .-. 44617 

(e)(6)(l)(A)  revised 591 73 

(e)(3)(ll)(E),  (F).  (O)  and  (H)  re- 
vised  17270 

55.15  Regulation  at  58   FR  14159 

eff.  date  corrected  to  9-4-92 47398 

55  Appendix  A  amended 44617.  59173 

Appendix  A  amended 17271 

60    Authority    delegation    no- 
tices  9093 

Authority  citation  revised 40591 

Authority  delegation  notices 5955, 

22758.  22759 

60.1  (c)  added 12427 

60.2  Amended 12427 

60.4  (c)  table  revised 64160 

60.7  (e).  (f)  and  (g)  redesignated 

as  (f).   (g)  and   (h);   new  (e) 

added 12428 

60.17  (a)(6)  and  (38)  amended 45962 

(a)(22)  revised 19308 

60.19  Added 12428 

60.154  (d)(3).  (4)  and  (5)  removed 5108 

60.700—60.708  (Subpart  RRR) 
Added  (0MB  number  pend- 
ing)  45962 

60.735  (b)  and  (c)(2)  amended 40591 

(c)(3)  amended 40592 

60  Appendix  A  amended 19308, 

19309.  19311.  19319 

60  Appendix  G  amended 8135 

61  Clarification 51 784 

Clarification 542 

Petition  for  reconsideration 14040 

61.01  (d)  added 12429 

61.02  Amended 12429 

61.04  (c)  table  revised 11555 

61.10  (e)  through  (J)  added 12430 

63    Complete    enforceable    com- 

mltmenUllst 7224 
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63.1—63.15  (Subpart  A)  Added 12430 

63.14  (b)(3)  and  (c)  added 19453 

63.40—63.56  (Subpart  B)  Added 26449 

63.74  (d)(2)  revised;  (d)(4)  and  (1) 
removed;  Table  1  amended 62543 

63.75  (f)  added 62543 

63.77  Revised 62543 

63.90-«3.96  (Subpart  E)  Added 62283 

63.100—63.106  (Subpart  F)  Added 

(0MB  number  pending) 19454 

63.110—63.152  (Subpart  G)  Added 

(0MB  number  pending) 19468 

63.160-63.182  (Subpart  H)  Added 

(0MB  number  pending) 19568 

63.190—63.193  (Subpart  I)  Added 

(0MB  number  pending) 19587 

63.300—63.313        (Subpart        L) 

Added 57911 

63.300—63.313  (Subpart  L)  Appen- 
dix A  corrected 1992 

63.320  (c)  revised 66289 

63.320-63.325       (Subpart       M) 

Added 49376 

63.324  (a)  introductory  text,  (b) 
Introductory  text  and  (c)  In- 
troductory text  revised 66289 

63  Appendix  A  amended 57924 

Appendix  A  corrected 1992 

Appendix  A  amended 19590 

Appendix  C  amended 19605 

68  Added 4493 

69  Authority  citation  revised 43043 

69.11  (a)  and  (b)  added 43043 

72.2  Corrected 40746,  40747 

72.8  (c)(2)(ll)  corrected 40747 

72.41    (e)(3)(lll)    and    (Iv)    cor- 
rected   40747 

72.74  (b)(l)(lll)  corrected 40747 

72.91  (a)  Introductory  text  and 
(3X111)  corrected 40747 

72.92  (c)(2)(v)(C)  corrected 40747 

73  Notice  of  procedure 48318 

73.10  (a)  Table  1  corrected 40747 

73.30  (a)  corrected 40747 

73.31  (c)(1)  Introductory  text  cor- 
rected   40747 

73.32  (a)(1)  corrected 40747 

73.72  Technical  correction 40747 

73.80  (b)  corrected 40747 

73.81  (b)(4)  corrected 40747 

73.82  Heading  corrected 40747 

75  Meeting 67692 

75.1  (b)  existing  text  designated 

as  (b)(1)  and  (2);  new  (b)(2) 

corrected 40747 

75.5  (b)  corrected 40747 


75.6  (a)(4)  corrected 40747 

75.7  Corrected 40747 

75.11  (c)  Introductory  text  cor- 
rected  40747 

75.15  (a)  Introductory  text,   (2) 

and  (b)(1)  corrected 40747 

75.16  (e)  corrected 40747 

75.17  (a)(2)(lll)(a)  correctly  des- 
ignated as  (a)(2)(lll)(A) 40747 

(a)(2)(lll)(B)  and  (b)(2)  cor- 
rected  40748 

75.20  (b)(3),  (c)  Introductory  text, 
(9)(1)  Introductory  text,  (B) 
and  (d)  corrected;  (c)(5)(lv) 
correctly  added 40748 

75.31  (b)(2),  (c)(2)  and  (3)  cor- 
rected  40748 

75.32  (b)  corrected 40748 

75.34  (b)(1)  corrected 40748 

75.41  (a)(9)(l),  (11),  (b)(l)(l),  (2)(i). 

(lv)(A).  (C).  (v)(A).  (B). 
(c)(l)(l).  (11)  and  (2)(1)  cor- 
rected  40748 

75.48  (a)(3)  corrected 40748 

75.50  (b)  Introductory  text.  (6). 
(c)(l)(lll),  (Iv).  (vl).  (2)(111). 
(Iv),  (v).  (vll).  (3)(11),  (111).  (Iv) 
Table  3,  (d)  Introductory 
text,  (3)  through  (9), 
(e)(l)(lll),  (Iv).  (V),  (vll). 
(vlU),  (2)(11).  (Iv)  and  (v)  cor- 
rected  40749 

75.51  (b)(l)(vll)  correctly  des- 
ignated as  (b)(l)(vlll); 
(a)(l)(lll)  through  (vl).  (vlll). 
(2)(1).  (HI),  (b)  Introductory 
text,  new  (bXl)(vlll),  (l)(lx), 
(cXDdl).    (vl).    (dXDCll)   and 

(Iv)  corrected 40749 

75.52  (a)(5)(lv)(G)  and  (H)  cor- 
rectly redesignated  as 
(a)(5)(v)  and  (vl) 40749 

75.53  (a)  Introductory  text,  (c)(2) 
Introductory  text  and  (4)(vl) 
corrected 40749 

(cX8)  and  (9)  corrected;  (c)(10), 
(10)(1),  (11),  (A)  and  (B)  cor- 
rectly redesignated  as  (d), 
(dXl),  (2),  (1)  and  (11) 40750 

75  Appendixes  A,  B  and  C  cor- 

rected  40750 

Appendixes  C  through  H  cor- 
rected  40751 

Appendix  H  corrected 40752 

76  Added 13564 

79  Authority  citation  revised 6S554 
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TITLE  40    Chapter  I— Con. 

79.8  Revised 65554 

80  Petition  for  exemption 4^968 

Petition  for  exemption 13610.  26129 

80.2    (ee)    through    (nn)    added 

(0MB  number  pending) 7812 

80.5  Revised 65554 

80.27  (a)(2)  table  amended 46511 

(a)(2)  table  amended 15629.  15633 

80.40—80.82    (Subpart    D)    Added 

(0MB  number  pending) 7813 

80.90— «0.106   (Subpart   E)   Added 

(0MB  number  pending) 7860 

80.125—80.130  (Subpart  F)  Added 

(0MB  number  pending) 7875 

81  Attainment   status   designa- 
tions    53888 

81.300  (d)(2)(lll)  revised 18970 

81.303  Table  amended 67341 

81.305  Table  amended 6254A  67342 

81.306  Table  amended 67343,  68038 

Table  amended 26128 

81.313  Table  amended 67343 

81.316  Table  amended 11195 

81.324  Re  vised 50277 

Table  corrected 60495 

Table  amended 17709 

81.327  Table  amended 63887.  67343 

Table  amended 11553 

81.333  Table  amended 50853,  67344 

Table  amended 18970 

81.334  Table  revised 47396 

Table  amended 18305 

81.336  Table  amended 5335 

81.338  Table  amended 49932. 

64164,67344 

81.339  Table  amended 67345 

81.343  Table  revised 50274 

Table  amended 69235 

81.348  Table  amended 64491 

81.349  Table  amended 67345 

82.1—82.13  (Subpart  A)  Revised 65062 

82.5  (f)  and  (g)  added 69238 

82.6  (f)  and  (g)  added 69238 

82.21  Added 40054 

82.60—82.70  (Subpart  C)  Revised 69666. 

69675 

82.80— 82.86  (Subpart  D)  Added 54898 

82.154  (g)  and  (h)  amended 36516 

82.170—82.184        (Subpart       O) 

Added 13147 

85  Public  workshop 36871 

Authority  citation  revised 655S4 

85.2109  (a)(6)  revised 65554 

85.2110  (b)  revised 65554 

85.2111  Introductory    text    re- 
vised   65554 


I  85.2201  (b)  revised;  (c)  added 58400 

85.2203  Redesignated  from 
85.2203-81  and  revised 58401 

85.2203-81       Redesignated       as 

85.2203 56401 

85.2204  Redesignated  from 
85.2204-81  and  revised 56401 

85.2204-81       Redesignated       as 

85.2204 58401 

85.2208  (a)(3)  added;  (c)  revised 58401 

85.2209  (a)  and  (b)  redesignated 
as  (b)  and  (c);  heading  and 
new  (c)(6)  revised;  new  (a) 
added 58402 

85.2210  (a)  and  (b)  redesignated 
as  (b)  and  (c);  heading  and 
new  (c)(7)  revised;  new  (a) 
added 58402 

85.2211  Heading  revised;  (a)  and 
(b)   redesignated   as   (b)   and 

(c);  new  (a)  added 58402 

85.2212  Heading  revised;  (a)  and 
(b)  redesignated  as  (b)  and 

(c);  new  (a)  added 58403 

85.2213  Redesignated   as   85.2214; 

new  85.2213  added 58403 

85.2214  Redesignated  as  85.2216; 
new  85.2214  redesignated 
from  85.2213 58403 

(a),  (b)  and  (c)  redesignated  as 
(13).  (c)  and  (d);  heading,  new 
(c)(4).  (5).  (6)  and  (d)  revised; 
new  (a)  added 58404 

85.2215  Redesignated  as  85.2224 58403 

Added 58405 

85.2216  Redesignated  as  85.2229; 
new  85.2216  redesignated 
from  85.2214 58403 

(a),  (b)  and  (c)  redesignated  as 
(Id),  (c)  anci  (d);  heading,  new 
(c)(6)  and  (7)  revised;  new  (a) 
added 58407 

85.2217  Redesignated  as  85.2232 58403 

Added 58407 

85.2218  Redesignated  as  85.2237 58403 

Added 58408 

85.2219  Added 58409 

85  2220  Added 5841 1 

85.2224  Redesignated       from 
85.2215 58403 

Heading  revised;  (a)  and  (b)  re- 
designated as  (b)  and  (c);  new 
(a)  added 58412 

85.2225  Added 58413 

85.2229       Redesignated       from 

85.2216 58403 
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Heading  revised;  (a)  and  (b)  re- 
designated as  (b)  and  (c);  new 

(a)  added 58414 

85.2230  Added 58414 

85.2232  Redesignated       from 
85.2217 58403 

(a)  through  (e)  redesignated  as 

(b)  through  (f);  heading  and 
new  (f)(1)  revised;  new  (a) 
added 56415 

86.2233  Added 58415 

85.2237  Redesignated       from 
85.2218 58403 

Heading  revised;  (a),  (b)  and  (c) 
redesignated  as  (b),  (c)  and 
(d);  new  (a)  added 56416 

85.2238  Added 58416 

86.1  (b)(1)  table  amended 58417 

86.001-2  Added 16281 

86.001-9  Added 16282 

86.001-21  Added 16282 

86.001-22  Added 16283 

86.001-23  Added 16283 

86.001-24  Added 16283 

86.001-25  Added 16283 

86  001-26  Added 16284 

86.001-28  Added 16284 

86.001-30  Added 16285 

86.001-35  Added 16285 

86.004-9  Added 16286 

86.004-28  Added 16286 

86.004-30  Added 16287 

86.092-15  Added 14106 

86.092-23  Added 14108 

86.094-15   (a)(2)(iil)   and   (b)(6)(li) 

revised 14110 

86.094-23  (c)(2)(i)  revised 66294 

(h)(3)(lv)  revised 14110 

86.095-23  Added 66294 

(h)(3)(lv)  revised 14110 

86.096-2  Amended 58417 

86. 09e-3  Added 56417 

86  096^  (a)(l)(ill)  and  (3)  added 56417 

86  096-9  (a)(l)(v)  and  (3)  added 56417 

86.096-21  (j)  and  (k)  added 56417 

86.096-23   Introductory   text   and 

(a)  through  (1)  revised 66297 

86.096-24  Added 56417 

86.096-35         (a)(l)(lll)(N)         and 

(2)(lli)(P)  added 56421 

86  097-9  (a)(l)(lv)  and  (3)  added 56421 

86  098-2  Revised 16288 

86  098-3  Added 16288 

86  098-7  Added 16288 

86  098-8  Added 16289 

86.098-14  Added 16289 


86.098-17  Added 16289 

86.098-21  Added 16290 

86.098-22  Added 16290 

86.098-23  Introductory  text  and 

(a)  through  (1)  revised 66297 

Introductory     text     and     (a) 

through  (1)  revised 16290 

86.098-24  Added 16290 

86.098-25  Added 16291 

86.098-26  Added 16291 

86.098-28  Added 16292 

86.098-30  Added 16293 

86.098-35  Added 16294 

86.099-8  (a)(l)(iii)  and  (3)  added 56421 

(b)(5),  (6)  and  (d)  added;  (c)  and 

(e)  through  (k)  revised 16294 

86.099-9  (a)(l)(lv)  and  (3)  added 58422 

86.101  (a)(3)  added 16295 

86.105  (b)  revised 16295 

86.107-98  Added 16295 

86.115-78   (b)(3)(ii)   and   (5)   re- 
vised  16296 

86.116-90  (c)(5)  added;   (d)(1)  re- 
moved   58422 

86.123-78  (a)  Introductory  text  re- 
vised  58422 

86.132-96   (h)   Introductory   text, 
(j)    introductory    text,    (1)(1) 

and  (vlli)  revised 16296 

86.142-90  (d)  through  (1).  (k).  (1), 
(m),  (0)  and  (p)  revised;  (q) 

an(l  (r)  removed 58422 

86.150-98  Added 16296 

86.151-98  Added 16296 

86.152-98  Added 16298 

86.153-98  Added 16298 

86.154-98  Added 16299 

86.155-98  Added 16300 

86.156-98  Added 16300 

86.210-96  Added 58424 

86.301-79—86.348-79    (Subpart    D) 

Heading  revised 58422 

86.319-79  (b)  revised 58422 

86.332-79  (a)  revised;  (d)  and  (e) 

removed 58423 

86.516-90  (c)(3)  added;   (d)(1)  re- 
moved   58423 

86.523-78  (a)  Introductory  text  re- 
vised   58423 

86.602-98  Added 16300 

86.603-98  Added 16300 

86.605-98  Added 16301 

86.608-96  Added 58423 

86.608-98  Added 16301 

86.609-96  Added 58423 

86.609-98  Added 16303 
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TITLE  40    Chapter  I— Con. 

86.610-96  Added 58424 

86.610-98  Added 16304 

86.70S-94  (a)(l)(lll)  and  (3)  added 5«424 

86.708-98  (a)(l)(lll)  and  (3)  added 58424 

86.709-94  (a)(l)(v)  and  (3)  added 58424 

86.709-99  (aKDdv)  and  (3)  added 58425 

86.1002-2001  Added 16304 

86.1003-2001  Added 16305 

86.1008-96  Added 58425 

86.1008-2001  Added 16306 

86. 100^-96  Added 58425 

86.1009-2001  Added 16308 

86.1010-96  Added 58426 

86.1010-2001  Added 16309 

86.1105-87  (e)  revised;  (f)  added 68540 

86.110&-87  (a)(2)  revised 68540 

86.1316-90  (b)(3)  added  and  (cKD 

removed 58426 

86.1323-84   (a)   Introductory   text 

revised 58426 

86.1401—86.1442       (Subpart       0) 

Added 58426 

88.302-94  Added 64691 

88.308-94  Revised 64692 

88.311-98  Added 16309 

93  Added 62235 

93.150—93.160  (Subpart  B)  Added 

(0MB  number  pending) 63253 

93.150  (c)(2)(l)  corrected 67442 

110  Technical  correction .48424 

110.1  Amended 45036 

112  Technical  correction 48424 

112.2  (k)  amended 45037 

116  Technical  correction 48424 

116.3  Amended 45037 

117  Technical  correction 48424 

117.1  Amended 45037 

122  Technical  correction 48424 

122.2  Amended 45037,  67980 

123.1  (b)  and  (h)  revised:  (d)  re- 
designated as  (b)(1);  (b)(2) 
added 67981 

123.21  (a)(1)  revised;  (b)  redesig- 
nated afl  (b)(1);  (b)(2)  added 67981 

123.22  (g)  added 67981 

123.23  (b)  revised 67981 

123.24  (b)(1)  redesignated  as 
(b)(l)(l);  (b)(l)(ll)  added 67981 

123.25  (a)(12)  revised 67981 

123.27  (e)  added 67981 

123.31  Added 67981 

123.32  Added 67982 

123.33  Added 67982 

123.34  Added 67983 

123.62  (a)  amended 67983 

124  Authority  citation  revised 67983 


124.2  Amended 67983 

124.51  (c)  added 67983 

130.1  (a)  amended;  interim 13817 

130.6      (d)      introductory      text 

amended;  Interim 13818 

130.15  Heading  and  (a)  amended; 
(a)  designation,  (b).  (c)  and 

(d)  removed;  interim 13818 

131.36  (d)(14)(li)  amended 36142 

136.3  (a)  tables,  (b)  and  (e)  table 
amended 4505 

141.30  (e)(3)  and  (4)  added;  (e) 
amended 41345 

144.3  Amended 63895 

144.11  Amended 63895 

144.17  Added 63895 

144.21  Introductory  text,  (a),  (b) 
and  (c)  redesignated  as  (a), 
(b),  (d)  and  (e);  new  (a)  and 
new  (b)  revised;  new  (c) 
added 63895 

144.22  (a)  revised;  (b)  redesig- 
nated as  (d);  new  (b)  and  new 

(c)  added 63896 

144.24  Revised 63896 

144.25  (a)  introductory  text,  (b) 

and  (c)  amended 63896 

144.26  Introductory  text  revised; 

(d)  introductory  text  added 63896 

(e)  added;  interim 63896 

144.27  Amended;  (d)  added 63896 

144.28  Introductory   text,   (d)(1), 

(2)  and  (1)  revised;  (f)(2)  and 

(3)  redesignated  as  (0(5)  and 
(6);  (d)(5),  (6).  new  (f)(2).  (3) 

and  (4)  added 63897 

144.31  (a)  and  (c)(2)  revised; 
(e)(10)  added 63897 

144.51  (p)  removed;  (o)  redesig- 
nated &B  (p);  new  (o)  and  (q) 
added 63898 

144.52  (a)(7)  revised 63898 

146.2  Revised 63898 

146.8  (b)(1)  revised;  (f)  added 63898 

146.15  Removed 63898 

146.25  Removed 63898 

146.35  Removed 63899 

146.52  (a)  removed;  (b)  redesig- 
nated as  new  (a) 63899 

152.25  (f)  added 2751 

165  Policy  statement 43994 

180.1  (h)  table  amended 64497 

(h)  Uble  amended. 10287 

180.3  (c)  revised 65555 

180.1001   (c)   table   and   (e)   table 

amended 26951 
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180.123a       Redesignated       from 

180.126a  and  revised 65555 

180.126  Removed 65555 

180.126a        Redesignated        as 

180.123a 65555 

180.138  Removed 46088 

180.177  Removed 13659 

180.180  Revised 3655 

180.204  (b)  table  amended 63295 

180.206  Revised 62038 

180.227  (c)  added 62041 

180.234  Removed 60559 

180,271  Removed 44283 

180.277  Revised 1653 

180.281  Removed 47216 

180.319  Table  amended 39154.  46088 

Table  amended 17487 

180.335  Removed 39154 

180.342    (c)    table    amended;    (e) 

added 9095 

(c)   table   amended;   (d)   intro- 
ductory text  revised 10288 

180.356  (a)  designation  and  (b)  re- 
moved: table  amended 36361 

180.359  Revised 24060 

180.362  Heading  revised;  (b)  table 

amended 48321 

180.364    (a)    table    amended;    (d) 

added 36359 

(a)  table  amended 62037 

180.378  (a)  introductory  text  re- 
vised  9412 

180.379  (a)  table  amended 9412 

180.397  Removed 65556 

180.407  (b)  introductory  text  and 

(c)  Introductory  text  amend- 
ed  42675 

180.414  (e)  added 44767 

(e)  table  amended 54044 

(e)  table  amended 9932 

(f)  added 26952 

180.415  (a)  table  amended 17488 

180.418  Table  amended 9094 

Introductory  text  amended ....9412 

180.422    Introductory    text    re- 
vised   9412 

180.428  (a)  table  amended 13891.  26820 

180.431  (a)  table  amended 54297 

(b)  revised 19640 

180.432  (b)  revised 14760 

180.434  Table  amended 42673 

(a)  revised 8137 

(c)  added 18974 

(c)  table  amended 26950 

180.436  Table  amended 9412 


180.438  (a)  designation  removed; 
introductory  text  revised; 
table  amended 9412 

180.439  Table  amended 25822 

180.442    Introductory    text   re- 
vised  9413 

Revised 26946 

180.446  (b)  Introductory  text  and 
(c)      Introductory     text     re- 
vised  26947 

180.447  (c)  revised 64492 

180.450  (a)  table  amended 46087,  62039 

180.458  Revised 4835 

180.464    Heading    revised;    table 

amended 16144 

180.468  Added 57967 

180.469  Added 12857 

180.470  Added 13658 

Table  amended 26955 

180.471  Added 24059 

180.1001  (d)  table  amended 37862, 

38976.  40364,  44766,  50854,  59662 

(c)  table,  (d)  table  and  (e)  table 
amended 54295 

(e)  table  amended 64496 

(e)  table  amended 950,  10992,  18755 

(d)  table  amended 952, 

2752,  3656,  9929,  10989,  13890,  17710 
(c)  table  amended 10289,  25819 

(c)  table  and  (e)  table  amend- 
ed  10991,  24056,  26951 

(d)  amended 26953 

180.1029  Amended 47215 

180.1058  Revised 47215 

180.1121  Added 44283 

180.1122  Added 64494 

180.1123  Added 51015 

180.1124  Added 14759 

180.1125  Added 13660 

180.1126  Added 9931 

180.1127  Added 15857 

180.4725  Added;  eff.  to  3-1-85 48322 

185.350  Removed 37867 

Reinstated 48458 

185.410  Removed 10997 

Regulation  at  59  FR  10997  eff. 

date  stayed 23800 

185.1100  (b)  revised 19640 

185.1250  (a)  revised 9413 

185.1900  Revised 59667 

Regulation  at  58  FR  59667  ef- 
fective date  stayed 11556 

185.3500  (a)(3)  added 36359 

185.3550  Table  revised 5109 

185.3950  Removed 37867 

Reinstated 48458 
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Technical  correction 

258.1  (d),  (e).  (f)(1)  Intxoductory 
text,  (3)  and  (j)  revised;  eff. 
10-9-93 

258.2  Amended;  eff.  10-9-93 

268.50  (c)  Introductory  text  re- 
vised; (e),  (f)  and  (g)  redesig- 
nated as  (f),  (g)  and  (h);  new 
(e)  added 

258.70-258.74  (Subpart  O)  Regu- 
lation at  56  FR  51016  eff.  date 

delayed  to  4-9-95 

258.70  (b)  revised;  eff.  4-9-95 

268.74  (a)(5)  revised;  (b)(1).  (c)(1) 
and  (d)(1)  amended;  eff.  4-9- 

95 

260.11  (a)  amended 38883. 

(a)  amended 

260.22  (d)(l)(l)  revised 

261  Determination 

261.4  (e)(2)(i).   (li).   (3).   (f)(3).  (4) 

and  (5)  revised 

261.22  (a)(1)  and  (2)  revised 

261.24  (a)  revised 

261  Appendix  IX  amended 40070. 

Appendixes  II  and  in  revised 

Appendix  X  removed 

Appendix  VIII  amended 

Appendix  DC  amended 

264.190  (a)  amended 

264.314  (c)  revised 

264  Appendix  I  amended 

265.190  (a)  amended 

265.314  (d)  revised 

265  Appendix  I  amended 

266  Authority  citation  revised 

266.104  (e)(3)  revised 

266.106  (h)  revised 

266.112  (b)(2)(l)  revised;  interim 

266  Appendix  X  removed 

Appendix    VII    amended;     In- 
terim  

268.7  (a)  revised 

268.40  (a)  revised 

268.41  (a)  introductory  text  re* 
vised 

268  Appendixes  I  and  IX  revised 

270.6  (a)  revised 

270.19  (c)(l)(iii)  amended; 
(c)(l)(lv)  revised 

270.62  (b)(2)(i)(C)  amended; 
(b)(2)(i)(D)  revised 

270.66  (c)(2)(i)  amended;  (cK2)(ll) 
revised 

271  State  hazardous  waste  man- 
agement program  authoriza- 


MAY  1994 

CHANGES  JULY  1,  1993  THROUGH  MAY  31,  1994 


111 


TITLE  dO   Chapter  1— Con. 

185.4150  (b)  revised 

185.5450    Introductory    text    re- 
vised   

..24060 

9413 
46088 
37867 
48458 
48458 
41432 
...4835 
..19640 
...9413 
62041 
37867 
48321 
...5109 
.24060 
66415 
(S6414 
66414 
66414 

66414 

66414 
66414 
66415 

66415 
60356 

60355 

60VS6 

6a^66 

..13175 

..26.S72 

.26572 
\5887 

42502 
46547 
64498 
48424 
45037 
48424 
45037 
...9933 
...9933 

185.5750  Removed 

185  5900  Removed 

Reinstated 

185  6300  Amended 37867 

186  500  Removed 

186.1075  Revised 

186.1100  (b)  revised 

186  1250  (a)  revised 

186  1800  Revised          

186.3375  Table  corrected 

186  3550  Revised   

(a)  table  revised 

186.4150  (d)  added 

191  Authority  citation  revised.. 
191  11  (b)  revised 

191.12  Amended 

191.15  Revised 

191.16  Removed;  new  191.16  redes- 
ignated from  191.17 

191.17     Redesignated     as     191.16; 
new  191.17  redesignated  trom 

191.18 

191.18  Redesignated  as  191.17 
191.21—191.27  (Subpart  C)  Added. 
191  Appendix  B  redesignated  a« 
Appendix    C;    Appendixes    A 
and  C  amended;  new  Appen- 
dix B  added                

192  31  (k)  throusrh  (a)  added 

192.32  (a)(3)  and  (4)  redesignated 
as  (a)(5)  and  (6);   new  (a)(3) 

and  (4)  added 

(bXl)  Footnote  1  revised 

192.41  Introductory  text  revised; 
(e)  added 

195  Added      

227.6  (c)(2)  Footnote  1  added;  In- 
terim   

227,27  (b)  Footnote  2  added;  in- 
terim   

228.12  (b)(94)  added 

Heading  revised;  (aK3)  amend- 
ed; (b)(92)  added 

(a)(3)  amended;  (b)(93)  added... 
(b)(79)  amended 

230  Technical  correction 

230.3  (8)  amended 

232  Technical  correction 

232.2  Amended 

233  Authority  citation  revised 

233.71  Added 

238  Added;  eff.  9-1-94 

258  Authority  citation  revised 

...9870 
51546 

53136 


51546 
51547 


51547 


51536 
5)547 


51547 
46049 

....468 
46049 

42466 


...8365 
46049 
46049 
42244 
46049 
46050 
....468 
..5726 
46050 
46050 
.13891 
46050 
46050 
.13892 
36883 
38863 
38883 
59602 
38883 

59603 
46050 
46050 

46050 
46051 
46051 

46051 

46051 

46051 


tions 47216. 

49932.  50854.  51244,  54044,  57745. 
59367,  59370,  60366 
State    hazardous    waste    man- 
agement program  authoriza- 
tions  1275, 

2752,  2998,  3792,  4594,  7641,  8544, 
12857,  15633,  16566,  16568,  16987, 
16991,  17273.  21664,  27472 
271.1    (j)   Table   1   amended;   In- 
terim  59603 

271.16  (a)(3)(li)  revised 10559 

272.201  Added 52676 

272.1601  Added 52678 

272.1851  Added 52681 

272.2500  Removed 49200 

272.2501  Revised 49200 

272  Appendix  A  amended 49200, 

52676,  52679,  52682 

279.1  Amended 10559 

279.10         (b)(l)(ll)         amended; 

(b)(2)(iii)  and  (g)  revised 10559 

279.20  (b)(2)  revised 10560 

279.41  (c)  added 10660 

279.44     (c)     introductory     text 

amended 10560 

279.46  (a)(5)  and  (b)(5)  revised 10560 

279.53     (c)      introductory     text 

amended 10560 

279.63  (c)  amended 10560 

280.91  (e)  revised;  (f)  added 9607 

281  State    underground   storage 
tank       program       authoriza- 
tions  47217 

282  Added 58625 

291.505  (d)(l)(l)(C),  (111)(B)(J).  (C). 

(3)(i),  (13)(i)  and  (f)(2)(vlli) 
amended;  (d)(6)(ii)  removed; 
(k)  redesignated  as  (1); 
(b)(2)(v).  (vl)(D),  (c)(4)(l).  (11). 
(d)(l)(li),  (iv).  (6)  heading, 
(6)(1)  heading,  (h)(1)  and  new 
(1)     revised;     (d)(l)(lii)(B)(6). 

(4)(v)  and  new  (k)  added 38709 

300,440  Added 49215 

300  Appendix  B  amended 46087. 

52019,  54297,  59370,  61029,  63531, 

69239 

Appendix  B  amended 5110 

Appendix  B  revised 8729,  27996 

305.5  (b)(2)(v)  added 26 

372  Authority  citation  revised 63499 

372.65  (a)  and  (b)  amended 51786 

(a)  table  and  (b)  table  amend- 
ed  63499 


(a)  table,  (b)  table  and  (c)  table 

amended 63514 

401  Technical  correction 46424 

401.11  (1)  amended 45038 

414.25  Revised 36892 

414.26  Revised 36892 

414.35  Revised 36892 

414.36  Revised 36892 

414.45  Revised 36892 

414.46  Revised 36892 

414.55  Revised 36892 

414.56  Revised 36892 

414.65  Revised 36892 

414.66  Revised 36892 

414.75  Revised 36892 

414.76  Revised 36892 

414.85  Revised 36892 

414.86  Revised 36892 

414.91  (b)  amended 36692 

414.101—414.111        (Subpart       K) 

Added 36893 

414.101  (b)  amended 36893 

455  Authority  citation  revised...      50689 
Tables  1  through  7  added 50691 

455.10  (f)  added 50689 

455.11  Added 50669 

455.20  (a)    revised;    (d)    and    (e) 
added 50689 

455.21  (d)  and  (e)  added 50689 

455.23  Added 50689 

455.24  Added 50690 

455.25  Added 50690 

455.26  Added 50690 

455.27  Added 50690 

455.33  Heading  added 50690 

455.34  Heading  added 50690 

455.35  Heading  added 50690 

455.36  Heading  added 50690 

455.37  Heading  added 50690 

455.50  (Subpart  D)  Added 50690 

501.1  (c)(5)   revised;   (f)   redesig- 
nated as  (f)(1);  (f)(2)  added 67983 

501.2  Amended 67983 

501.11  (a)(1)  revised;  (b)  redesig- 
nated as  (b)(1);  (b)(2)  added...     67983 

601.12  (g)  added 67984 

501.13  Amended 67984 

501.14  (b)(1)     redesignated     as 
(b)(l)(i);  (b)(l)(ii)  added 67984 

501.15  (b)(15)  added 67984 

501.17  (e)  added 67984 

601.22  Added 67964 

501.23  Added 67984 

501.24  Added 67965 

501.25  Added 67985 

503.13  (b)(2),  (3)  and  (4)  revised 9099 
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TITLE  40    Chapter  I— Con. 

503.40  (c)  added 9099 

600  Authority  clUtlon  revised 678 

600.111-80  (a)  revised 16309 

600.602-81  (a)(1)  revleed 678 

600  511-80  (a)  Introductory  text. 

(1)    and    (b)(2)    introductory 
text  revised;  (b)(3),  (4)  and  (5) 

added 679 

700  Authority  clUtlon  revised 13177 

700.41  Added 13177 

707  Clarification 2999 

707.65  (a)(2)  and  (c)  revised 40242 

707.70  (a)  revised 40242 

712.30  (X)  Uble  amended 4764* 

(w)  table  and  (x)  table  amend- 
ed   6»314,  6«320 

(X)  table  amended 5959.  22519 

(x)  table  stayed  in  part 14115 

716.20    (b)(2)    revised;    (d)    table 

amended 47649 

(b)(3)  added 6W15 

716.120    (a)    table   and    (d>    table 

amended 42678,  68315,  6W21 

(d)  table  amended 5960,  22519 

(d)  table  stayed  in  part 14115 

721.3  Amended 63516 

721.285  Added 51702 

721.320  Added 51681 

721.323  Added 51702 

721.470  Added 5)681 

721.536  Added 51681 

721.715  Added;  elf.  7-26-94 27481 

721.757  Added 51681 

721.982  Added;  eff.  7-26-94 274«2 

721.1068  Added 51682 

721.1372  Added 51682 

721.1430  Added 63516 

721.1435  Added 63516 

721.1440  Added 63516 

721.1555  Added 51642 

721.1568  Added 51682 

721.1600  Removed 17491 

721.1612  Added;  eff.  7-26-94 27482 

721.1630  Added;  eff.  7-26-94 27482 

721.1637  Added;  eff.  7-26-94 27482 

721.1640  Added;  eff.  7-26-94 27483 

721.1645  Added;  eff.  7-26-84 27483 

721.1728  Added S1682 

721.1732  Added 61682 

721.1740  Added 61702 

721.1920  Added 81683 

721.2000  Removed 17489 

721.2084  Added 63516 

721.2092  Added 63516 

721.2170  Added 51683 

721.2260  Added 51702 


721.2270  Added 51683 

721.2287  Added 63516 

721.2365  Added 63516 

721.2460  Removed 17491 

721.2565  Added 51683 

721.2575  Added 516&3 

721.2930  Added;  eff.  7-28-84 27483 

721.2950  Added;  eff.  7-26-84 27483 

721.3350  Added 63517 

721.3364  Added;  eff.  7-26-84 27484 

721.3367  Added 51684 

721.3374  Added 51684 

721.3390  Added 51684 

721.3430  Added 63517 

721.3435  Added 51684 

721.3540  Removed 17489 

721.4080  Added 63517 

721.4155  Added 63517 

721.4215  Added 51703 

721.4250  Added 51704 

(a)(2)(l)  amended 6831 1 

721.4255  Added;  eff.  7-26-94 27484 

721.4490  Added 51685 

721.4550  Added 51705 

721.4586  Added;  eff.  7-2&-94 27484 

721.4590  Added 51705 

721.4794  Added;  eff.  7-26-94 27484 

721.5075  Added 51685 

721.5175  Added 63517 

721.5285  Added 51685 

721.5310  Added 51705 

(a)(2)(l)  and  (11)  amended 6831 1 

721.5330  Added 51685 

721.5386  Added 51 706 

721.5705  Added 51706 

721.5710  Added 63517 

721.5910  Added 51686 

721.5915  Added 51706 

721.5920  Added 51706 

721.5970  Added;  eff.  7-26-84 27485 

721.5990  Added 51707 

721  6070  Added 51 707 

721.6085  Added 51707 

721.6090  Added 51686 

721.6480  Removed 17490 

721.6820  Removed 45842 

721.7450  Added 51686 

721.7666  Added;  eff.  7-26-94 27485 

721.7710  Added;  eff.  7-26-94 27485 

721.7770  Added 51707 

721  8082  Added 51686 

721  8160  Added 51707 

721.8266  Added 51687 

721.8290  Added 51687 

721.8335  Added 51708 

721.8660  Added 51687 
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721.8654  Added;  eff.  7-26-94 27485 

721.9000  Added 63517 

721.9100  Added;  eff.  7-26-94 27485 

721.9470  Added 63517 

721.9510  Added 51687 

721.9580  Added 63518 

721.9620  Added 51709 

721.9650  Added 51687 

721.9660  Added 63517 

721.9665  Added 51709 

721.9668  Added;  eff.  7-26-94 27485 

721.9750  Added;  eff.  7-26-94 27485 

721.9925  Added 51709 

721.9957  Added 63518 

750.11  (b)  removed;  (c)  and  (d)  re- 
deslgmated  as  (b)  and  (c); 
concluding  text  desigrnated 
as  (d);  new  (b)  and  new  (d)  re- 
vised; (e)  added 16998 

750.13  Amended 16998 

750.14  Amended 16998 

750.31  (b)  removed;  (c).  (d)  and  (e) 

redesignated  as  (b),  (c)  ancl 
(d);  new  (b)  revised;  new  (e) 

added 16998 

761.30  (p)  added 16998 

761.65  (d)(2)(vii)  revised 59374 

761.80  (c)(2)  and  (m)(7)  added;  (h) 

and  (n)  revised 16998 

763  Clarlflcation 58964 

763.80—763.99  (Subpart  E)  Appen- 
dix C  revised;  interim 5251 

799.5000    Heading   revised;    table 

amended 61816 

799.5060  Added 40291 

799.5075  Added 59681 

(d)  corrected 1992 

Proposed  Rules: 

1— 799(Ch.  I) 

37991 ,  38546,  42518,  4271 1 , 

47414,48012,53688,55033, 

60419, 

1923,  3047,  9946 

16 

35 40106, 

50 

51 54648.61640. 


52.... 


37450,  37453, 
40107,  40759, 
43609,  44799, 
45473,  45474, 
47239.47414, 
47707,  47840, 


38108,  38326, 
41218,  41451, 
44802,  45469, 
45S74,  47101, 
47415,  47701, 
4d339.  48344, 


37450, 
44799, 
58315. 
60572 
,  25859 
61638 
53688 
...5164 
65573 
.21720 
36905, 
39717, 
42914, 
45471, 
47103, 
47705. 
48811, 


48812, 
49458, 
49956, 
50884, 
51591, 
54089, 
59698, 
62307, 
63545, 
65309, 
65959, 


48999, 
49463, 
50304, 
50886, 
51593, 
54648, 
61040. 
62309, 
63547, 
65573, 
66324, 


49001, 
49464, 
50307, 
51028, 
52467, 
57573, 
62065, 
62560, 
63549, 
65686, 
66326, 
67748, 


49254, 

49952, 
50311. 
51270, 
53693, 
57575, 
62067, 
62563, 
64530, 
65688, 
66334, 
67754, 


49258, 

49954, 
50530, 
51279, 
54081, 
59427, 
62304, 
63316. 
65307, 
65691. 
67383, 
68094 
...278, 


55. 

59. 
60. 
61., 

en. 


707,  988,  1513,  1693,  1695,  1698. 
2795,  3047,  3534,  3640,  3644,  3804, 
3808.  3809,  4016,  4261,  4263,  4620, 
5370,  5371,  5374,  5742.  6608,  8150, 
8578,  9154.  9155,  9158,  9947,  10103. 
10349,  11012,  11228,  11569.  11958, 
12882,  12886,  13289,  13292,  13910, 
15683,  15686,  15689,  15691,  16158, 
16580,  16582,  17078,  18341,  18346, 
18988,  21738,  22776,  23264,  24096, 
24330,  26002,  25867,  26988,  26993, 
26994,  28036,  28038 

48619,  61041 

994,  5745 

22776 

42760.  54648,  65573 

42760.  54648,  65573 

5674 


37778, 

42760,  43028,  45081,  45476,  53478, 
53900.  62566  65768,  66078  66336, 

68804 

1515, 

4879,  5868,  8429,  10362,  10461,  10691, 

11018,  11662,  11960,  12567,  15604, 

26004,  25387 

64 54648,  65573 

65 22795 

68 54190,  60419.  6531 1 

9947,  11105 

70 15604,  26158 

71 68804 

72 50088,  60950,  63134.  69314 

3660 

73 44482,  50088,  60950,  63134,  69314 

3660 

74 50088,63134 

75 50088,  63134 

78 44482,  50088,  63134 

79 8886 


80. 


.45307.  54547.  64213.  68343 
22800 
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TITLE  40   Proposed  Rules-— Con. 

81 J6908 

37453,  38 lOe   MM  1    45609   44639, 

44641    49001    49467    49956,  S8999 

66ii4,  6«094 

707, 

4263.  5374.  6608.  8150,  11012.  12886. 
16158.  23264.  24330 

82 M735,  50464,  59630  69568 

86 •^'- 

88  J5420   42266 

89        51 595 

90 25399 

117 54436 

8683 

122      42266   47845.  5316* 

.13665 

123  ...  42266,  461  45    47417    47545.  53168 
iJo65.  13820 

124  13820 

131 42266,  47845,  53168 

810,  3829.  13665.  13820 

132  42266  47845.  53168 

13665 

141 •. 65622   68826 

wj;:.  llycl 

142    13820 

143 65622 

144 13820 

145 13820 

148 *«092 

152 ■♦2711 

156  5971.  6712,  10228,  18058 

165 6712,  10228.  15966.  22574 

172       nfififi 

ISO 36366 

37893  40394,  40395.  41452,  43828, 
43S30  44990  46147  46149  49263, 
49264,49265  49267  50888  51031, 
54092  S4094  54316  59699  59700. 
60573  6206*  6207!  62072,62074, 
62075.  64536.  64538,  67759.  68621 , 

68827 

1700. 

1702.  1704.  2799.  2800,  5972.  8581, 

9165.  9167.  9169.  9947,  9949.  11570. 

11572,  14820.  14822.  14824,  14825. 

15144,  17508,  17751,  17754.  24100, 

24101.  25431.  25586 

186 54094.54316 

11570.  ll^TQ    17754 

isi*.'.!."...  36366    39' 80    54094.  54316   62075 

2U00,  11570.  11572,  17754 

196 54474 

227 28673 

228     43090 

7962 


1  230 26162 

233 13820 

247 18852 

248 18852 

249 18852 

250 18862 

262 18862.  26988.  26993.  26994 

263 18852 

268 40568,  68353 

260 46052,  48092 

261 36367,  48092,  58521,  67383 

709.  9808.  10352,  17080.  18348,  24530 

266 8583 

268 48092,  59976 

10778 

271 48092 

9808.  14827.  18348.  24530 

280 43770 

281 9950.  25688 

300 37693, 

42519,  42916,  44804.  45082,  50893, 
53688.  54702.  60825,  63551,  64539 

714.  2568,  15147.  23819 

302 54836 

302-1 8683,  9808,  18348.  24530 

Authority  citation  revised 58243 

355 54836 

8683 

372 36180,  4A596,  47709,  50574 


.17! 


430 66078 

1515,  4879,  12667 

437 8150 

438 4019 

439 21740 

456 17860 

501 13820 

600 13912 

704 63134 

6610 

721 40397, 

45871    46921    48346,  46347.  48348, 

49269.  49271,  50895,  50896,  61649 
38.  13294.  23041 

745 46921 

9170.  9961.  11108.  11122,  23041 

749 63148 

761 60970 

3660 

763 17301 

799 61654 

3661 
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TITLE  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  51— Committee  for  Pur- 
chase From  People  Who  Are 
Blind  or  Severely  Disabled 
(Ports  61-1-51-99) 

Chapter       51       Nomenclature 

change 16777 

Chapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-6.5  Added 21946 

101-18    Authority    citation   re- 
vised  40592 

101-18.000—101-18.001        (Subpart 

101-18.0)  Added 40592 

101-18.100—101-18.106        (Subpart 

101-18.1)  Revised 40592 

101-16—101-21  (Subchapter  D)  Ap- 
pendix amended 52918 

101-26.107  Revised 41637 

101-34  Removed 16119 

101-37—101-41  (Subchapter  G)  Ap- 
pendix amended;  eff.  date  ex- 
tended to  3-31-96 15636 

101-37.400—101-37.403        (Subpart 

101-37.4)  Heading  revised 53660 

101-37.400  Revised 53660 

101-37.401  Revised 53660 

101-37.402  Revised 53661 

101-37.403  Added 53661 

101-37.404  Added 53661 

101-37.405  Added 53662 

101-37.406  Added 53662 

101-37.407  Added 53662 

101-37.408  Added 53662 

101-57.1200—101-37.1214     (Subpart 

101-37.12)  Added 27486 

101-38.100—101-38.104-8     (Subpart 

101-38.1)  Heading  revised 65288 

101-38.100  (a)  revised 65288 

101-38.101  Revised 65286 

101-38.101-1  Redesignated  as  101- 

38.102 65289 

101-38.101-2  Redesignated  as  101- 

38.103 65289 

101-38.101-3  Redesignated  as  101- 

38.104 65289 

101-38.102  Redesignated  as  101- 
38.105;  new  101-38.102  redesig- 
nated from  101-38.101-1 65289 


101-38.103  Redesignated  as  101- 
38.106;  new  101-38.103  redesig- 
nated  from   101-38.101-2  and 

revised 65289 

101-38.103-1  Removed 65288 

101-38.104  Removed .: 65288 

Redesignated  from  101-38.101-3 

and  revised 65289 

101-38.104-1  Removed 65288 

101-38.104-2  Removed 65288 

101-38.104-3  Removed 65288 

101-38.104-4  Removed 65288 

101-38.104-5  Removed 65268 

101-38.104-6  Removed 65288 

101-38.104-7  Removed 65288 

101-38.104-8  Removed 65288 

101-38.105  Redesignated  from  101- 

38.102 65289 

Revised 65290 

101-38.106  Redesignated  from  101- 

38.103 65289 

Revised 65291 

101-38.402  (a)  revised 5962 

101-38.601  Revised;  0MB  num- 
ber   65291 

101-39    (d)    redesignated   as    (e); 

new  (d)  added 63532 

101-39.301  Introductory  text  re- 
vised  63533 

101-39.306  (g)  revised 65291 

101-39.401  (b)  and  (c)  revised 65291 

101-39.403  (b)  removed;  (c)  and  (d) 
redesignated  as  (b)  and  (c) 

and  revised 65291 

101-40   Authority   citation    re- 
vised  53889 

101-40.202  Revised 48972 

101-40.203  Heading  revised 53889 

101-40.203-1  Revised 48972 

101^0.205  Revised 53889 

101.41     Temporary     reg.     (3-67 

added 39664 

101-41.203-1  (a)  revised 39665 

101-41.203-2  Revised 39665 

101^4.207  (a)(18.1)  revised 39666 

101-45.4802  Revised 26739 

101^5.4803  Revised 26739 

101-49.001-5  Introductory  text  re- 
vised  46089 

Chapter  105— General  Services 
Administration  (Parts  105- 
1-105-999) 

105-57  Added 1277 

106-71  Added 43270 
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T!TLE  4^ 

Chapter  128— Dopartment  of 
Justice  (Parts  128-1  —  128-99) 

128.8000—128.8010    (Subpart     128- 

1.8)  Added 42876 

Chapter  201— Ped©ral  IrtformaHon 

Resources    Management   Regu- 
lation (Parts  201-1—201-99) 

201-17.001  (1)  and  (m)  revised;  (n) 

added:  interim 953 

201-20.103-11  Added:  interim 953 

Chiapter  301— Travel  Allowances 
(Parts  301-1-301-99) 

301-1     AuLiioriLy     cltaLloij     re- 
vised  

301-1.102    (a)    introductory    text 

and  (b)(1)  revised 

301-1.103  (0(3)  amended 

301-2.5  (b)  revised 

301-3  3  Revised 

(d)(4)(iii)(C)    and    (Iz)    cor- 
rected  

(e)(l)(vl)  amended 

301-4.3  (a)(1)  and  (2)  revised 

301-7  11  (e)  amended 

301-fl.2  (a)  amended 

301-8.3   (c)(4)   and   (5)   amended: 

(c)(6)  added 

301-9.2  (a)(1)  revised 

301-10.2  (a)(2)(l)  revised 

301-10.3  (f)  redesimated  a«  (e) 

301-11.6  (b)(9)  revised 

301-15.7  (g)  amended 

301-16  Added 

301-16.4  (a)(1)  corrected 

301  Appendix  A  amended 

Appendix  A  revised 

Appendix  A  amended 


bS2i6 

S8236 
5«236 

6823<i 

6039C 
.27488 
5<240 
56241 
58241 

58241 

.27488 
58241 
58241 

58241 
58242 
58242 
60390 
58502 
67950 
15119 


Chapter  302— Relocation 
Allowances  (Parts  302-1—302-99) 

J02-1.2  {.ikhD  aaaed 27488 

303-1.3  (a)  revised 58243 

303-1.10  (b)  through  (g)  redesig- 
nated as  (c)  through  (h);  (a). 


new    (e)    introductory    text 
and  new  (f)  amended:  new  (b) 

added 58243 

(t))(l)  amended 27488 

302-1.100—302-1.107    (Subpart    B) 

Heading  revised 58243 

302-1.100  Revised 58243 

302-1.101   Introductory  text  and 

(a)  re  vised 58243 

302-1.102  Amended 58244 

302-1.104  Amended 58244 

302-1.105  (a)  and  (c)  amended 58244 

302-1.106  Amended 58244 

302-6.1  (c)  and  (f)  revised 27489 

302-6.2  (g)(1)  and  (2)  amended 53137 

302-11.5  (i)  revised 58244 

302-11.8  (e)(2)(iii)  amended ^...27490 

302-11  Appendixes  A  through  D 

amended 10997 

Appendix  A  corrected 22520 

Chapter  304— Payment  from  a 
non-Federal  source  for  travel 
expenses  (Parts  304-1—304-99) 

,x>4-i.o  la.i  revisea  58244 

Proposed  Rules: 

101-6 26768 

101-25 39720 

101-26 8587 

101-41 8151 

105-57 46596 

201-1 39,  4&-8 

201-3 64389 

39,  49-8 

201-4 64389 

201-9 64389 

201-11 64389 

201-18 64389 

201-20 49005.  64389 

39,  49-8 

201-21 64389 

201-22 64389 

201-23 64389 

201-24 64389 

201-39 49006,64389 

39,  4978.  8688 


MAY  1994 
CHANGES  OCTOBER  1,  1993  THROUGH  MAY  3T,  1994 


117 


TITLE  42— PUBLIC  HEALTH 

Chapter  I— Public  Healtfi  Service, 
Department  of  Healtti  and 
Human  Services  (Parts  1—199) 

Page 

52c  Heading  revised 61030 

Authority  citation  revised 61030 

52c. 1  Revised 61030 

52c. 2  Revised 61030 

52C.3  (b)  revised 61030 

52C.4  Revised 61030 

52C.5  (a)(1)  revised 61030 

52C.7  Revised 61031 

52e  Authority  citation  revised 54298 

52e.l  Heading  and  (a)  revised 54298 

52e.2  Revised 54298 

52e.3  Heading  revised 54298 

52e.4  Heading  revised;  (a)  and  (c) 

amended 54298 

52e.5  Heading  revised 54298 

(a)  and  (b)  amended 54299 

52e.6  Heading  and  (a)  Introduc- 
tory text  revised 54298 

52e.7  Heading  revised 54298 

(b)  amended 54299 

52e.8  Revised 54298 

52e.9  Amended 54299 

57.4001—57.4010      (Subpart      00) 

Heading  revised 66298 

Authority  citation  revised 66298 

57.4001  Amended 66298 

57.4002  Amended 66298 

57.4004  (a)  amended;  (b)  redesig- 
nated as  (c):  new  (b)  added 66299 

57.4005  (a)  Introductory  text  re- 
vised  66299 

57.4006  (a)  revised 66299 

60  Authority  citation  revised 67349 

Authority  citation  corrected 3409 

60.33  Amended;  (h)  added;  0MB 

number 67349 

60.43  (a)  revised:  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 
(b)  added;  0MB  number 67349 

60.60  (a)  revised:  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 

(b)  added;  0MB  number 67350 

60.61  (d)  added  67350 


Chiapter  IV— Healtti  Care  Financ- 
ing Administration,  Department 
of  Healtti  and  Human  Services 
(Parts  400—499) 

400.202  Amended,  interim 6576 

Regulation  at  59  FR  6576  eff. 
date  corrected  to  3-13-94 13459 

401  Authority  citation  revised 61837 

401.126  (b)(2)  revised 61837 

Regulation  at  58  FR  61837  eff. 
date  corrected  to  2-22-94 108 

401.133  Heading  revised;  (d)  and 

(e)  added 61838 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

403.400-403.410  (Subpart  D)  Re- 
moved   54049 

405.480  (a)  introductory  text,  (1), 

(2)  and  (3)  revised 63666 

405.502  Regulation  at  57  FR  36013 

confirmed 58505 

405.512  (c)(8)  revised .10298 

405.550—405.580  (Subpart  F)  Au- 
thority citation  revised 63686 

405.550  (a)  and  (e)(1)  amended;  (c) 
revised 63686 

405.551  (a)  amended 63686 

405.556  Regulation  at  57  FR  36014 

confirmed 58505 

405.701—405.750  (Subpart  G)  Au- 
thority citation  revised 12181 

405.701     Heading    revised;     (d) 

added 12181 

405.740  Revised 12181 

405.741  Removed 12182 

405.801-405.874       (Subpart       H) 

Heading  revised 12182 

Authority  citation  revised 12182 

405.802  Revised 12182 

405.811  Revised 12182 

405.812  Revised 12182 

405.815  Redesignated  from  405.820 

and  revised 12182 

405.817  Added 12182 

405.820  Redesignated  as  405.915 12182 

405.821  Revised 12183 

405.822  Heading  amended 12183 

405.823  Heading  amended 12183 

405.824  Heading  amended 12183 

405.825  Heading  amended 12183 

405.826  Heading  amended 12183 

405.830  Heading  amended 12183 

405.832  Heading  amended 12183 

405.833  Heading  amended 12183 

405.834  Heading  amended 12183 
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TITLE  42   Chapter  IV— Coo. 

405.835  Heading  amended 12183 

405  841  Heading  amended 12183 

405  860  Heading  amended 12183 

405.1720  Introductory  text  cor- 
rectly revised;  CFR  correc- 
tion  18318 

405.2137  Regulation  at  56  FR 
43709  confirmed;  (b)(7)  re- 
vised  1284 

Cb)(7)   introductory   text  re- 
vised  26958 

405.2163  Regulation  at  56  FR 
43709  confirmed;  (?)  revised; 

(h)  added 1284 

(gK2)(l)  revised 26958 

405.2401-405.2472  (Subpart  X)  Au- 
thority citation  revised 26958 

405.2401  (b)  amended 26958 

406  Authority  citation  revised 26959 

406  21  Regulation  at  57  FR  36014 

confirmed 56505 

406.23  Regulation  at  57  FR  36014 

cQnflrmed 58505 

406.32  Regulation  at  57  FR  36014 

confirmed bSbOb 

(bK3)  and  (c)  through  (f)  redes- 
ignated   as    (b)(4)    and    (d) 
through  (g);   new   (b)(3)  and 
new  (c)  added;  new  (b)(4)  re- 
•    vised 26969 

406  33  Regulation  at  57  FR  36014 

confirmed 58505 

408.20  (b)  heading.  (1)  Introduc- 
tory text.  (2).  (c)  heading  and 
Introductory  text  revised; 
(bH3)  added 26959 

409.40  Regulation  at  57  FR  36014 

confirmed S6S05 

409.97  Regulation  &t  57  FR  36014 

confirmed , S«505 

410  Authority  citation  revised 5576. 

26959 

4102  Revised;  Interim 6577 

Regulation  at  59   FR  6577  eff. 
date  corrected  to  3-13-94 13459 

410.3(a)(2)  amended;  Interim 6677 

Regulation  at  59  FR  6577  eff. 
date  corrected  to  3-13-94 13459 

410.10  Regulation  at  56  FR  43709 

confirmed 1284 

(k)  amended 1386 

(k)  re  vised 26959 

410.29  Regulation  at  56  FR  43709 

confirmed 1284 

410.36  Regulation  at  57  FR  36015 

confirmed 5«S05 


410.43  Added;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.50  Regulation  at  56  FR  43709 

confirmed 1284 

(d)  amended 1286 

410.52  Regulation  at  56  FR  43709 

confirmed 1284 

(a)(4)  amended 1285 

(a)(4)  revised 28959 

410.60  (c)(2)  revised;  Footnote  2 

removed 26959 

410.110  (Subpart  E)  Added:  In- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150—410.175  (Subpart  E)  Re- 
designated BlB  Subpart  I;  In- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150     (a)(2)     revised;      (b)(13) 

added;  Interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.155  Heading  and  (b)  revised; 

Interim 6578 

Regiilatlon  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

410.172  Added;  Interim 6578 

Regulation  at  59   FR  6578  eff. 

date  corrected  to  3-13-94 13459 

411.15  Regulation  at  57  FR  36015 

confirmed 5S505 

411.60  Regulation  at  57  FR  36015 

confirmed 56505 

411.62  Regulation  at  57  FR  36015 

confirmed 58505 

412.2  (c)(3)  and  (4)  revised;  (c)(6) 

added;  Interim 1658 

412.46  (c)  revised 11003 

412.73  (c)(1)  amended;  Interim 1658 

412.98  (b)  amended;  interim 1658 

412.108    (c)(2)(l)    and    (11)    cor- 
rected  d7i50 

412.113  Regulation  at  57  FR  36016 

confirmed 58505 

413  Technical  correction 67350 

Authority  citation  revised 1285, 

26964 
413.1  (a)(l)(vlll)  added;  (a)(2)  re- 
vised; interim 6678 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

413.13  (b)(1)  amended;  interim 6678 
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Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

413.24  (f)(4)  added 26964 

413.40  (c)(2),  (3)  and  (4)  redesig- 
nated as  (c)(3),  (4)  and  (5); 
(a)(3),  new  (c)(4)(li)  and  (1)(3) 
amended;   new   (c)(2)   added; 

interim 1659 

413.118  Regulation  at  57  FR  36017 

confirmed 58505 

413.122  Regulation  at  57  FR  36017 

confirmed 58505 

413.124  Regulation  at  57  PR  36017 

confirmed 58505 

(a)  revised 26960 

413.130  Regulation  at  57  FR  36017 

confirmed 58505 

(J)(l)(li)  revised 26960 

413.157  (b)(3)  revised 26960 

413.170  Regulation  at  56  FR  43709 

confirmed 1284 

(c)(6)  amended 1285 

414.1—414.60  (Subpart  A)  Author- 
ity citation  revised 63686 

414.2  Amended 63686 

414.4  (b)  revised 63686 

414.22  (b)(3)  added 63687 

414.32  Revised 63687 

414.42  (a)  amended 63687 

414.46  (d)  revised 63687 

414.48  Revised 63687 

414.60  Revised 63687 

414.300  Regulation  at  56  FR  43710 

confirmed 1284 

(d)  amended 1285 

414.335  Regulation  at  56  FR  43710 

confirmed 1284 

417.630  Revised 12183 

418  Authority  citation  revised 26960 

418.1  Regulation  at  57  FR  36017 

confirmed 58505 

418.21  Regulation  at  57  FR  36017 
confirmed 5S505 

418.22  Regulation  at  57  FR  36017 
confirmed 56505 

418.306     (b)(2)     revised;     (b)(3) 

added 26960 

421.3  Re  vised 681 

421.112  (b)  amended 682 

421.118  (b)  amended 682 

421.122  Revised 682 

421.124  Revised 682 

421.201  Added 682 

421.203  Added 682 

421.210  (e)(2)  revised;   (e)(3)  and 

(4)  added 60796 


421.212  Added 60797 

424  Authority  citation  revised 10298 

424.3  Amended 10299 

424.32  (a)  revised 10299 

424.34  (b)(4)  revised 10299 

(b)(4)  corrected 26740 

424.350  Revised 65129 

424.352  Revised 651 30 

424.354  Removed 65130 

431.55  (a)  and  (b)(2)  revised;  (b)(5) 
and  (f)(4)  added;  (g)  removed; 

interim 4599 

431.57  Added;  interim 4600 

435    Correction    at    68    PR    50635 

withdrawn 51408 

435.1—435.10  (Subpart  A)  Regula- 
tion at  58  FR  4925  eff.  date 

delayed  to  8-18-94 8138 

435.1    Regulation   at   58   FR   4925 

eff.  date  delayed  to  8-18-94 8138 

435.4  Regulation  at  58   FR  4925 

eff.  date  delayed  to  8-18-94 8138 

435.113  Regulation  at  58  FR  4926 

eff.  date  delayed  to  8-18-94 8138 

435.121  Regulation  at  58  FR  4926 

eff.  date  delayed  to  8-18-94 8138 

435.201  Regulation  at  58  FR  4927 

eff.  date  delayed  to  8-18-94 8138 

435.210  Regulation  at  58  FR  4927 

eff.  date  delayed  to  8-18-94 8138 

435.211  Regulation  at  58  FR  4927 

eff.  date  delayed  to  8-18-94 8138 

435.220  Regulation  at  58  FR  4927 

eff.  date  delayed  to  8-18-94 8138 

435.222  Regulation  at  58  FR  4927 

eff.  date  delayed  to  8-18-94 8138 

435.223  Regulation  at  58  FR  4927 

eff.  date  delayed  to  8-18-94 8138 

435.230  Regulation  at  58  FR  4928 

eff.  date  delayed  to  8-18-94 8138 

435.231  Regulation  at  58  FR  4928 

eff.  date  delayed  to  8-18-94 8138 

435.232  Regulation  at  58  FR  4928 

eff.  date  delayed  to  8-18-94 8138 

435.234  Regulation  at  58  FR  4928 

eff.  date  delayed  to  8-18-94 8138 

435.236  Regulation  at  58  FR  4928 

eff.  date  delayed  to  8-18-94 8138 

435.301  Regulation  at  58  FR  4929 

eff.  date  delayed  to  8-18-94 8138 

435.308  Regulation  at  58  FR  4929 

eff.  date  delayed  to  8-18-94 8138 

435.310  Regulation  at  58  FR  4929 

eff.  date  delayed  to  8-18-94 8138 

435.330  Regulation  at  58  FR  4929 

eff.  date  delayed  to  8-18-94 8138 
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TITLE  42    Chapter  IV— Con. 
4^.6iu  H«tfUiatluri  al  b&  FR  4929 

efr.  dAt«  delayed  to  8-18-M 8138 

435.520  Regulation  at  58  FR  4929 

eff.  date  delayed  to  8-18-94 8138 

435  522  Refiilatlon  at  58  FR  4929 

eff.  date  delayed  to  a-18-94 8138 

435.600  Regulation  at  58  FR  4929 

efr.  date  delayed  to  8-18-94 8138 

435.601  Regulation  at  58  FR  4929 

eff.  date  delayed  to  8-18-94 8138 

435  602  Regulation  at  58  FR  4930 

eff.  date  delayed  to  8-18-94 8138 

435.603  Regulation  at  58  FR  4931 

eff.  date  delayed  to  8-18-94 8138 

435.604  Reirulation  at  58  FR  4931 
eff.  date  delayed  in  part  to  8- 
18-94  and  10-19-94 8138 

435.606  Regulation  at  58  FR  4931 

eff.  date  delayed  to  10-19-94 8138 

436.608  Regulation  at  58  FR  4931 

eff.  date  delayed  to  8-18-94 8138 

435.610  Regulation  at  58  FR  4931 

eff.  d«te  delayed  to  8-18-94 8138 

435.622  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435  631  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435  640  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.700—435.740  (Subpart  H)  Reg- 
ulation at  58  FR  4931  etf. 
date  delayed  to  8-18-94 8138 

435.700  Regulation  at  58  FR  4931 

eff.  date  delayed  to  8-18-94 8138 

435.711—435.712  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721—436.726  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

436.721  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.722  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.723  Regulation  at  58  FR  4932 

eff  date  delayed  to  8-18-94 8138 

435  724  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435  725  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.726  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.731--436.735  Regulation  at  58 

FR  4932  eff    date  delayed  to 

8-18-94 913fl 


435.731  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.732  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-lft-94 8138 

435.733  Regulation  at  58  FR  4932 

eff.  date  delayed  to  a-18-94 8138 

435.734  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.735  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.740  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.800-^35.852  (Subpart  I)  Regu- 
lation at  58  FR  4932  eff.  date 
delayed  to  8-18-94 8138 

435.800  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.811—435.814  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.811  Regulation  at  58  FR  4932 

eff.  date  delayed  to  8-18-94 8138 

435.812  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.814  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.821—435.823  Regulation  at  68 

FR  4933  eff.  date  delayed  to 

8-18-94 8138 

435  821  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.822  Regidation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.823  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.831  Revised 1672 

Regulation   at  58   FR  4933  eff. 

date  delayed  to  8-18-94 8138 

435.832  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435  840— 435.843  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.840  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.841  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.843  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.845  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.850—435.852  Regulation  at  58 

FR  4933  eff.  date  delayed  to 

8-ia-94 8138 

435.945      (f)(6)      revleed;      (fK7) 

added 4254 


435.952  (a)  revised 4255 

435.955  Revised 4255 

435.1005  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

435.1007  Regulation  at  58  FR  4933 

eff.  date  delayed  to  8-18-94 8138 

436   Correction    at   58    FR   50635 

withdrawn S1408 

436.3   Regulation  at  58   FR  4934 

eff.  date  delayed  to  8-18-94 8138 

436.111  Regulation  at  58  FR  4934 

eff.  date  delayed  to  8-18-94 8138 

436.201  Regulation  at  58  FR  4934 

eff.  date  delayed  to  8-18-94 8138 

436.210—436.217  Regulation  at  58 

FR  4935  eff.  date  delayed  to 

8-18-94 8138 

436  210  Regulation  at  58  FR  4935 

eff.  date  delayed  to  8-18-94 8138 

436  211  Regulation  at  58  FR  4935 

eff.  date  delayed  to  8-18-94 8138 

436.212  Regulation  at  58  FR  4935 

eff  date  delayed  to  8-18-94 8138 

436.220—436.224  Regulation  at  58 

FR  4935  eff.  date  delayed  to 

8-18-94 8138 

436  220  Regulation  at  58  FR  4935 

eff  date  delayed  to  8-18-94 8138 

436.222  Regulation  at  58  FR  4935 

eff  date  delayed  to  8-18-94 8138 

436.301  Regulation  at  58  FR  4935 

eff  date  delayed  to  8-18-94 8138 

436  308  Regulation  at  58  FR  4935 

eff  date  delayed  to  8-18-94 8138 

436  310  Regulation  at  58  FR  4936 

eff.  date  delayed  to  8-18-94 8138 

436.510  Regulation  at  58  FR  4936 

eff  date  delayed  to  8-18-94 8138 

436  520  Regulation  at  58  FR  4936 

eff.  date  delayed  to  8-18-94 8138 

436  522  Regulation  at  58  FR  4936 

eff  date  delayed  to  8-18-94 8138 

436  600  Regulation  at  58  FR  4936 

eff.  date  delayed  to  8-18-94 8138 

436.601  Regulation  at  58  FR  4936 

eff.  date  delayed  to  8-18-94 8138 

436.602  Regulation  at  58  FR  4936 

eff.  date  delayed  to  8-18-94 8138 

436.603  Regulation  at  58  FR  4937 

eff.  date  delayed  to  &-1&-94 8138 

436.604  Regulations  at  58  FR  4937 
eff.    date    delayed   to   8-8-94 

and  10-19-94 8138 

436.606  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
and  10-19-94 8138 


436.608  Regulation  at  58  FR  4937 

eff.  date  delayed  to  8-18-94 8138 

436.610  Regulation  at  58  FR  4937 

eff.  date  delayed  to  8-18-94 8138 

436.700—436.711  (Subpart  H)  Reg- 
ulation at  58  FR  4938  eff. 
date  delayed  to  8-18-94 8138 

436.811^136.814  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.811  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

436.812  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

436.814  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

436.821  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

436.831  Revised 1674 

436.832  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

436.840--136.843  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.840  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

436.841  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

436.843  Regulation  at  58  FR  4938 

eff.  date  delayed  to  ^-18-94 8138 

436.845  Regulation  at  58  FR  4938 

eff.  date  delayed  to  &-18-94 8138 

436.850-436.852  Regulation  at  58 

FR  4938  eff.  date  delayed  to 

8-18-94 8138 

440   Correction   at   58    PR   50635 

withdrawn 51408 

440.220  Regulation  at  58  FR  4938 

eff.  date  delayed  to  8-18-94 8138 

440.250  Regulation  at  58  FR  4939 

eff.  date  delayed  to  1^18-94 8138 

473.44  (a)  revised 12184 

488  Authority  citation  revised 61838 

488.1  Amended 61838 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 108 

488.3  Heading,  (a)(1)  and  (2)  re- 
vised  61838 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

488.4  Added 61838 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 108 

488.5  Revised 61640 

Regulation  at  58  FR  61840  eff. 

date  corrected  to  2-22-94 108 


NOTX  Bokfoc*  pog*  numbcn  indtcot*  1993  char>g«« 
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TITLE  42    Chapter  IV— Con. 

4d8  6  Redeslffiuttad  as  488.7:  new 

488.6  added 61840 

Regulation  at  58  FR  61840  eff 

date  corrected  to  2-22-94 108 

488  7  Redesignated  from  488.6  and 

revised 61S40 

Reflation  at  58  FR  61840  eff. 
date  corrected  to  2-22-94 108 

488.8  Revised 61«41 

Regulation  at  58  FR  61841  eff. 

date  corrected  to  2-22-94 108 

488.9  Added 61M2 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-23-94 108 

488  10  (d)  revised 61«42 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488  11  (b)  amended 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.201  (a)(1)  revised 61843 

Regulation  at  58  FR  61843  eff. 

date  corrected  to  2-22-94 108 

489.2  (b)(8)  added;  (c)  revised;  In- 
terim  6578 

Regulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 13459 

489.10  Revised 61843 

Regulation  at  58  FR  61843  eff. 

date  corrected  to  2-22-94 108 

(b)  amended;  Interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.12  (c)  amended;  Interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.13  Revised;  Interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-«4 13459 

489.20  Regulation  at  57  FR  36018 

confirmed 58505 

489.31  Regulation  at  57  FR  36018 

confirmed 58505 

491.9  (c)(2)  revised 63536 

493.1483  (b)(1).  (4).  (5X1)  and  (11) 

amended 685 

498  Authority  citation  revised 6578 

498.2  Amended;  Interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

Proposed  Rules: 

1—199  (Ch.  I) 3040 

67 10104 

87 60510,63909 

84..  26850,  27257 


100 i^ie 

124 S8828 

15693 

400—499  (Ch.  IV) 3040 

405 6937 


406 

410' "Z!'^"!l^"""^""l"",^"  ".."!".  623 1 2 

411 

412 

413 


417. 


26998 

68366, 

,  8429.  8435 


421. 
424. 
431. 


714 
68829 
62312 
,.27708 
,65150 
,  277C» 
68829 
11230 
.  8446 
68829 
53481 

13666 

433 4880 

434 23820 

435 65312 

13666,  23£20 

436 65312 

13666 

440 51288,  53481,  65312 

13666 

441 51288,  53481 

447 53481.  65312 

1366c 

482 27708 

485 27708 

489 6228,27708 

1000-1999  (Ch.  V) 3040 

1003 54096 

1004 9452 

TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A— Office  of  ttie  Secretary 
of  the  Interior  (Parts  1  —  199) 

4.1100  (d)  removed;  (e)  and  (f)  re- 
designated  as   new    (d)   and 

(e) 1488 

4.1105  (a)(5)  added 1488 

4.1109  (a)  amended 1488 

4.1151  (b)  revised 1488 

4.1152  (a)(2)  revised 1488 

4.1154  (a)(2)  revised 1488 

4.1157  (a)  and  (b)(1)  revised 1488 

4.1266  (b)(2)  amended 1488 

4.1271  (a)  revised 1489 

11.13  (e)(3)  revised 14281 

11.14  (qq)  revised 14281 

11.15  (a)(3)(ll)  revised 14281 

11.30  (c)(l)(v)  revised 14281 


11.31  (a)(2)  revised;  (c)(2)  re- 
moved; (c)(3)  and  (4)  redesig- 
nated as  (c)(2)  and  (3)  and 
amended;  new  (c)(4)  added 14281 

11.32  (a)(2)(lll)(A)  and  (f)(2)  re- 
vised; (f)(3)  removed 14282 

11.35  Revised 14282 

11.60  (d)(l)(lll)  and  (Iv)  revised 14283 

11.71  (a)(2)  and  (1)(4)(11)  revised 14283 

11.72  (b)(4)  revised 14283 

11.73  (a)  revised 14283 

11.80  Revised 14283 

11.81  Revised 14283 

11.82  Revised 14284 

11.83  (a)  and  (b)  revised;  (c)  re- 
moved; (b)(2).  (d)(5)(l)  and  (11) 
redesignated  as  (c)(l)(lll), 
(2)(vll)(A)  and  (B);  new  (c)(1) 
Introductory  text.  (1)(1).  (11). 
(2)  Introductory  text.  (1) 
through  (vl),  (vll)  heading 
and  (3)  added;  new 
(c)(2)(vll)(A)  amended;  (d)  re- 
moved  14285 

11.84  (h)  removed;  (1)  redesig- 
nated as  (h);  (a),  (b)(1),  (d)(2). 
(f).  (g)  heading.  (1).  (2)  Intro- 
ductory   text.    (1).    (11),    (111) 

and  new  (h)  revised 14286 

11.90  (c)  revised 14287 

11.91  (e)  added 14287 

11.92  (b)  re'rtsed 14287 

11.93  (a)  revised 14287 

12  Authority  citation  revised 17712 

12.2  (d)  added 17712 

37  Added;  eff.  11-1-93 51554 

Chapter  I— Bureau  of  Reclanna- 
tion,  Departnnent  of  the  Interior 
(Parts  200—499) 

230  Removed 18491 

406  Removed 18491 

419  Removed 18492 

423  Removed 18492 

Chapter  II— Bureau  of  Land  Man- 
agennent,  Departnnent  of  the  In- 
terior (Parts  1000—9999) 

1820.2-1  (d)  amended 25823 

2090  Authority  citation  revised 60917 

2091.0-3  Amended 60917 

2091.2-1    (b)    amended;    (c)    re- 
moved  60917 

2091.2-2  (b)  revised;  (c)  removed 60917 

2091.3  Heading  revised  60917 


2091.3-1  (b)  removed;  (a)  redesig- 
nated as  (b);  new  (a)  added 60917 

2091.3-2  Revised 60917 

2200  Authority  citation  revised 609 1 6 

2200.O-2— 200.0-9     (Subpart    2200) 

Revised 60918 

2201.1—2201.9  (Subpart  2201)  Re- 
vised  60920 

2202.1    (b)    revised;    (c)    and    (d) 

added 60925 

2203.1  Revised 60926 

2203.2  (a)  and  (d)  revised 60926 

2203.3  Amended 60926 

3160  Authority  citation  revised 58505 

3164.1  (b)  table  amended 58505 

3180  Authortty  citation  revised 58632 

3181.5  Added 58632 

Corrected 16999 

3183.4  (a)  revised 58633 

3185.1  Revised 58633 

3186.1  Amended 58633 

Corrected 16999 

4700  Authority  citation  revised 7643 

4770.3  Revised 7643 

Public  Land  Orders 

219  Revoked  by  PLO  7046 24648 

1094  Revoked  in  part  by  PLO 

7050 25339 

1564  Revoked  In  part  by  PLO 

7038 19640 

1703  Revoked  In  part  by  PLO 

7049 25338 

1731  Revoked  in  part  by  PLO 

7021 65130 

1770  Revoked  In  part  by  PLO 

7024 69239 

2301  Revoked  In  part  by  PLO 

7008 58969 

2460  Revoked  In  part  by  PLO 

6998 *..52238 

Revoked  In  part  by  PLO  7051 25823 

2634  Revoked  in  part  by  PLO 

7017 64692 

4522  Revoked  In  part  by  PLO 

7002  52684 

Revoked  In  part  by  PLO  7039 19641 

4825  Revoked  In  part  by  PLO 

7047 24648 

5490  Amended  by  PLO  7043 24946 

6986  Corrected 108 

6997  Corrected 58593 

6998 52238 

6999 52238 

7000 52682 

7001 52683 


NOT^    Botdfcx:«  pog*  r,urnb»r»  Indlcot*  1 9^3  chang««. 
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TITLE  43    Public  Land 
Orders— Con. 

Corrected 59098 

7002 52684 

7003 53428 

7004 53429 

Technical  correction 58902 

7005 54049 

7006 57566 

7007 58968 

7008 58969 

7009 62041 

Corrected  by  PLO  7023 66299 

7010 62042 

7011 61843 

7012 _ 64498 

7013 64 1 65 

7014 64498 

7015 64499 

7016  Corrected  by  PLO  7036 16636 

7016 64499 

7017 64692 

7018 64692 

7019 64693 

7020 64 1 66 

Corrected 6A462 

7021 65130 

7022 65936 

7023 66299 

7024 69239 

7025 2301 


7026. 
7027. 
7028. 
7029. 


.1489 
.3000 
.7226 


Technical  correction 12648 

7030 11728 

7031 11196 

7032 11196 

7033 11196 

7034 13893 

7035 15636 

7036  Corrected 19051 

7036 15342 

7037 19145 

7038 19640 

7039 19641 

7040 19641 

7041 29638 

7042 24945 

7043 24946 

7044 24946 

7045 24947 

7046 24648 

7047 24648 

7048 24649 

7049  25Xi8 


7050 25339 

7051 25823 

7052 25824 

7053 25824 

7054 25824 

7056 28013 

Proposed  Rules: 

1—199  (Subtitle  A) 9718 

4 14314 

11 23098 

12 2343 

200—499  (Ch.  I) 9718 

230 65692 

403 40 

406 65693 

419 65693 

423 65694 

426 59427.64277 

997 

1000—9999  (Ch.  H) 9718 

1780 14314.  25385 

3160 718.  11019,  12570 

3400 64919 

3720 24572 

3730 24572 

3800 24572 

3810 24572 

3820 .• 24572 

3830 24572 

3850 24572 

4100 14314.  25385 

4700 51297 

TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
0—399) 

2  Revised 26133 

2.81  0MB  numbers 26140 

10  Authority  citation  revised 954 

10.8  (c)(2)(x)  added;  Interim 954 

59  Authority  citation  revised 62424 

59.1  Amended 62424 

59.24  Table  amended 2755 

61  Authority  clUtlon  revised 62424 

61.3  Amended 62424 

61.4  (a)  designation  and  (b) 
through  (e)  removed;  (1) 
through  (4)  rede^lgmated  ae 

(a)  through  (d) 62424 

61.5  (d)(1),  (2).  (e)  through  (h)  and 
(J)  removed;  (d)(3)  and  (1)  re- 


designated as  (d)  and  (e);  (a) 

and  new  (d)  amended 62424 

61.6  (c)  added 62424 

61.9  Revised 26741 

61.13  (a)  and  (d)  amended 62424 

61  Appendix  A  (1)  revised 62424 

Appendix  A  (2)  revised 62432 

Appendix  A  (3)  added 62439 

62  Authority  citation  revised 62447 

62.3  (b)  revised;  (d)  removed 62447 

62  Appendix  A  revised;  Interim 26966 

64.6  Table  amended  51577, 

52019,  58654,  58656.  58970,  63900, 

67693 

Table  amended 4005, 

5727,  9672.  11727,  246,50  24653 

65.4  Table  amended 68040,  68044 

Table  amended;  Interim. ...68042,  68045 
Table  amended;  interim 5728, 

5729,  12186,  12187,  17715.  17716 

Table  amended 5730. 

12184,  17713,  17718 
67    Flood    elevation    determina- 
tions  68047,68049 

Flood     elevation     determina- 
tions  5732, 

5733,  12188.  12190.  17719.  17720, 

17722 
206.266  (a)  revised 55022 

206.430  Revised;  Interim 24356 

206.431  (c)  revised;  interim 24356 

206.432  (b)  and  (c)  revised;  In- 
terim  24356 

206.434  (c)(4)  revised;  (d)  and  (e) 
redesignated  as  (f)  and  (g); 
new  (d)  and  new  (e)  added; 
Interim 24356 

311  Removed;  CFR  correction 24947 

Chapter  IV— Department  of  Com- 
merce and  Department  of 
Transportation  (Parts  400—499) 

403.1  Revised 8413 

403.2  Revised 8413 


Proposed  Rules: 


59. 


.15351 


60 15351 

61 13298 

64 15351 

65 15351 

67 51598.  68101,  68105 

5747, 

5748.  12213,  12215,  26167,  26171, 

26177 


70 15351 

75 15351 

TITLE  45— PUBLIC  WELFARE 

Subtitle  A— Department  of  Health 
and  Human  Services,  General 
Administration  (Ports  1  —  199) 

96  Authority  citation  revised 60128 

96.1  (f)  revised 60128 

96.17  Revised 60128 

96.74  Added 601 29 

96  Appendixes  A  and  B  added 60129 

Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Children  and 
Families,  Department  of  Health 
and  Human  Services  (Ports 
200—299) 

205.50  Reg-ulatlon  at  58  FR  49920 

confirmed 26142 

233  Authority  citation  revised 60135 

Authority  citation  revised 4839 

233.20  (a)(2)(vl)  revised;  (a)(2)(vll) 

removed 60136 

(a)(3)(vl)(B),    (13)(1)(A)(;).    (2). 

(b)  and  (c)  added 3319 

(a)(3)(lv)(B)  and  (2)(4)(ll)('d;  re- 
vised; (a)(3)(xxl)  and 
(a)(4)(ll)fp;        through        (u) 

added 4839 

(a)(3)(xlv)(A)  revised 10300 

Regulation  at  58  FR  49920  con- 
firmed  26142 

233.90  Regulation  at  58  FR  49920 

confirmed 26142 

235  Authority  citation  revised 12861 

235.64  Heading  and  Introductory 

text  revised 12861 

235.112  (f)  removed;  (g)  redesig- 
nated as  (f)  and  revised 12861 

Chapter  IV— Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families.  Depart- 
ment of  Health  and  Human 
Services  (Ports  400—499) 

400.2  Amended 64507 

400.60  (b)  amended 64507 

400.100  (b)  amended 64507 

400.203  (b)  amended 64507 


NOTE   Bokjfoc*  pog*  nurnt>*(*  indtcot*  1 993  chongM. 
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MAY  1994  127 

CHANGES  OCTOBER  1.  1993  THROUGH  MAY  31,  1994 


TITLE  45   Chapf9f  IV- 

40<j  2W    li    amended 

400.209  (b)  amended , 

400.211  Added 


-Con 


64507 
64507 
64507 


Chapter  VI— National  Science 
Foundation  (Parts  600—699) 

607  Added 6«76? 

608  Added 68772 

670.60—670.72  (Subpart  K)  Regu- 
lation at  58  FR  34718  cor- 
rectly redesignated  sia  Part 

672;  eff.  date  corrected  to  8- 
15-93 54522 

671  Regrulatlon  at  58  FR  34719  eff. 

date  corrected  to  8-15-93 54522 

672  Regulation  at  58  FR  34718 
correctly  redesignated  from 
670.50—670.72  (Subpart  K); 
eff.   date   corrected   to   8-15- 

93 54522 

Chapter  XI— National  Foundation 
on  the  Arts  and  the  Humanities 
(Parts  1100-1199) 

1180.78  Added 15344 

Chapter  XII— ACTION  (Parts 
1 200—  1 299) 

1207.1-2  Amended 15122 

1207.3-1  (V)  added 15122 

1207.3-5  (a)(3).  (4)  and  (c)(5)  re- 
vised  15122 

1208.1-2  Amended 15122 

1208.3-1  (V)  added 15122 

1208.3-5  (a)(3).  (4)  and  (cK6)  re- 
vised  15122 

Chapter  XIII— Office  of  Human 
Development  Services,  Depart- 
ment of  Health  and  Human 
Sen/ices  (Parts  1300—1399) 

1355  Authority  citation  revised 67924 

1355.20  Amended 67924 

1355.30  (e)  revised 67924 

1355  40  Added 67924 

1355.50  Added;  Interim 67945 

1355  52  Added;  Interim 67945 

1355.53  Added;  Interim 67945 

1355.54  Added;  Interim 67944 

1355.55  Added;  Interim 67946 

1355.56  Added;  Interim 67946 

1365.57  Added;  Interim 67946 

1355  60  (e)  added;  interim 67947 


1355  Appendixes  A  tliroug"h  F 
added 67926 

Appendixes  A,   D  and  E  cor- 
rected  13535 

1356  Authority  citation  revised 67938 

Technical  correction 13535 

1356.20  (b),  (c)  and  (d)  redesig- 
nated as  (d),  (e)  and  (f);  new 
(b)  and  new  (c)  added 67938 

1356.60  (c)(2)(x)  and  (d)  added 67938 

1357  Authority  clUtlon  revised 67938 

1357.15  (h)  added 67938 

(h)  corrected 13535 

Chapter  )(VI— Legal  Services 
Corporation  (Parts  1600—1699) 


1601  Removed 

1602  Authority  citation  revised 

1602.2  Revised 

Regulation  at  58  FR  52919  eff. 
date  delayed  to  10-2-94 

1602.4  Revised 

Regrulatlon  at  58  FR  52919  eff. 

date  delayed  to  10-2-94 

1602.5  Revised 

Regrulatlon  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 

1602.6  Added 

Regrulatlon  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 

1602.7  Revised 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 

1602.8  (a),  (b)(3).  (4).  (5).  (c)  Intro- 
ductory text  and  (d)  re- 
vised  

Regulation  at  58  FR  52920  eff. 
date  delayed  to  10-2-94 

1602.9  (a)(2)  and  (6)(lv)  revised 

Regulation  at  58  FR  52921  eff. 

delayed  to  10-2-94 

1602.10  Revised 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 

1602.12  Revised 

Regulation  at  58  FR  52921  eff 

date  delayed  to  10-2-94 

1602.13  Revised 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 

1611  Appendix  A  revised 


21666 
52919 
52919 

65292 

52919 

65292 
52920 

65292 
52920 

65292 
52920 

65292 


52920 

65292 
52921 

65292 
52921 

65292 
52921 

65292 
52921 

65292 

.12550 


Chapter  )0<III— Arctic  Research 
Commission  (Part  2301) 

Chapter  XXIU  Established 57698 


2301.170  (c)  revised 57699 

Chopter  )0(IV— James  Madison 
Memorial  Fellowship  Foundation 
(Parts  2400—2499) 

Chapter  XXIV  Revised 27490 

2490  Added 57699 

2490.170  (c)  revised 57699 

Chapter  XXV— Corporation  tor 
National  and  Community  Serv- 
ice (Parts  2500—2550) 

Chapter   XXV    Heading  revised; 

Interim 60981 

2510  Added 13783 

2513  Added 13785 

2515  Added 13786 

2516  Added 13786 

2517  Added 13790 

2518  Added 13792 

2519  Added 13792 

2520  Added 13794 

2521  Added 13794 

2522  Added 13796 

2523  Added 13804 

2524  Added 13805 

2530  Added 13806 

2531  Added 13806 

2532  Added 13807 

2533  Added 13808 

2540  Added 13808 

2550  Added;  Interim 60981 

Proposed  Rules: 

1—199  (Subtitle  A) 3040 

96 60498 

98 24510 

200—299  (Ch.  n) 3040 

255 24510 

256 24510 

257 24510 

300—399  (Ch.  m) 3040 

302 62599 

303 62599 

304      62599 

400—499  (Ch.  IV) 3040 

402 28038 

1000—1099  (Ch.  X) 3040 

1160 16162 

1300-1399  (Ch.  Xm) 3040 

1321 12728 

1340 26046 

1370 64920 

2400  (Ch   XXrV) 16585 


2510. 
2513. 
2515. 
2516. 
2517., 
2518.. 
2519.. 
2520.. 
2521.. 
2522.. 
2523.. 
2524.. 
2530.. 
2531.. 
2532.. 
2533.. 
2540.. 


..1194 
..1194 
..1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 


TITLE  46— SHIPPING 
Chapter  I— Coast  Guard,  Depart- 
ment   of    Transportation    (Parts 
1—199) 

1  Technical  correction 65131 

1.03-15  (h)(1)  revised 60266 

1.03-45  Added 60265 

10.103  Regulation  at  55  FR  14798 

confirmed 10756 

10.107  Regulation  at  55  FR  14799 

confirmed 10756 

10.201  Regulation  at  55  FR  14799 

confirmed 10756 

10.205  Regulation  at  65  FR  14799 

confirmed 10756 

10.468  Regulation  at  55  FR  14799 

confirmed 10756 

10.470  Regulation  at  55  FR  14799 

confirmed 10756 

10.472  Regulation  at  55  FR  14801 

confirmed 10756 

10.474  Regulation  at  55  FR  14801 

confirmed 10756 

10.476  Regulation  at  55  FR  14802 

confirmed 10756 

10.540  Regulation  at  55  FR  14802 

confirmed 10756 

10.542  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 

10.544  Regulation  at  55  FR  14802 

confirmed;  (o  added 10756 

10.903  (b)(1),  (2)  and  (3)  redesig- 
nated as  (b)(2).   (3)  and  (4); 

new  (b)(1)  added 10756 

10.920  Regulation  at  55  FR  14802 

confirmed 10766 


NOTE   5o4dfoc«  pog*  numb«r»  indkxrta  1993  chongM. 


NOTE:  BoicVoc*  pog«  rKJmb»r»  Indlcat*  1993  change*. 


150-258   (8)   O  -  94  -  5 


128  LSA— LIST  OF  CFR  SECTIONS  AFFECTED 

CHANGES  OCTOBER  1,  1993  THROUGH  MAY  31.  1994 


MAY  1994 
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TITLE  46  Chapter  I— Con. 

10.950  Regulation  at  bb  FR  14804 

confirmed 10766 

16  Authority  citation  revised 4841 

15.301  Amended;  Interim 4841 

Regulation  at  56  FR  14806  con- 
firmed  10756 

16.620  Rdgulation  at  55  FR  14805 

confirmed 10756 

16.810  Regulation  at  65  FR  14805 

confirmed 10756 

16.812  Revised;  Interim 4842 

18  Common  preamble 68194 

16.500  (Subpart  E)  Added 68277 

16  Appendix  B  added 6*279 

30  Authority  citation  revised 52602 

30.01-5  (e)(2)  revised 52602 

30.26-1  Table  revised 17005 

31  Authority  citation  revised 52602 

31. 10-21a  Added 52602 

32  Authority  ciUtion  revised 52602 

32.59  Added 62602 

36.01-60  Added 18779 

40  01-1  Amended 17011 

40.01-5  Removed 17011 

40.15-1  (aK3)  and  (e)  amended 17011 

67  Re  vised 60266 

Policy  sutement 24060 

67.19  (c)(2)  corrected 65131 

67.43  Corrected 66131 

67.111  (a)  introductory  text  cor- 
rected  66131 

67.113     Introductory     text    cor- 
rected  65131 

67.117  (a)  Introductory  text  cor- 
rected  65131 

67.141  (a)(1)  corrected...- 65131 

67.143  Corrected 65131 

67.146  (d)  corrected 65131 

67.166  (a)  corrected.- 65131 

67.173  Corrected 65131 

67.217  (a)(3)  and  (4)  corrected 65131 

67.500—67.550  (Subpart  Y)  Head- 
ing corrected 66131 

67.500  (a)  corrected 65131 

67  550  Table  corrected 65243 

67  Appendix  A  corrected 65132 

69  Policy  sutement 57747 

Technical  correction 60731 

78  Authority  citation  revised 16779 

78.10-1  Revised 16779 

97  Authority  ciUtion  revised 16779 

97.10-4  Re  vised 16779 

98.01-1  (e)  amended 17011 

147.45  (0(4).  (h)(1)  and  (2)  amend- 
ed  17011 

147  95  (b)  amended 17011 


150  Table  I  revised 17011 

Table  II  amended 17025 

Appendix  I  amended 17026 

151  05  Table  amended 17027 

151.12^  Amended 17028 

151.50-20  (b)(1)  and  (k)  amended 17028 

151.50-77  Headlngr  revised 17028 

151.50  86  HeadlnK  revised 17028 

153  Nomenclature  change 17028 

153.0  ibxl)  and  (3;  through  (6)  re- 
vised  17028 

153.9  (a)  Footnote  2  removed 17028 

153.560  Heading  revised 17028 

153  Table  1  revised 17028 

Table  2  amended 17044 

Appendix    III   redesignated   as 

Appendix  II 17045 

160  Technical  correction 51576 

171  080  Regulation  at  57  FR  41826 
and   58   FR   45264   suspenfllon 

extended  In  part 9099 

Correctly  suspended  in  part 17047 

Chapter  II— Marlttm©  Admlnlstra- 
Mon,  Department  of  Transpor- 
hation  (Part*  200—399) 

232  Authority  citation  revised 62043 

232.1  (to)  revised 62043 

232  2  (c)  removed;  (d).  (e)  and  (f) 

redesignated  as  (c),  (d)  and 
(e).  (a),  (b)  and  new  (d) 
amended;  new  (c)  and  new  (e) 
revised     62043 

232.3  (ai  amended 62044 

232.4  (b)(A)(iO)  and  an  redesig- 
nated as  (tnAKlI)  and  ilO); 
(bXAK2)(l).  («)(i).  (iv).  new 
(11).  (B)(;)(ll)  and  (hKA)(«)(l) 
amended;  (to)(AKJKil).  (#Kil). 
(5)  heading.  (8)(n).  new  (10) 
heading,     new    <;/)     heading 

and  (12)  heading  revised 62044 

rbKA)(5Kc)  corrected        64798 

232  5  (b)(E)(;)(ll)  and  (111)  amend- 
ed; (b)(E)(;;)(l)  revised  62044 

298  Authority  citation  revised 15128 

298  1  Revised;  interim 15128 

298  2  (b).  (d).  (e).  (f).  (m).  (sK3). 
(4Kv)  and  (w)  amended; 
(8K4)(vl)  removed;  (c) 

through  (g),  (h)  through  (1) 
and  (m)  through  (w;  redesig- 
nated as  (d)  through  (h),  G) 
through  (p)  and  (r)  through 
(bb).  new  (c).  (1).  0).  (k)  and 


(q)  added;  new  (x)(4)(lv)  re- 
vised  15128 

298.3  (e)  existing  text  designated 
as  Introductory  text  and 
amended;  (e)(1).  (2)  and  (3) 
added 15129 

298.10  (e)  added 15129 

298.11  (c)  amended 15129 

298.12  (b)(l)(i),  (11)  and  (c)(4)  re- 
vised; (f)  existing  text  des- 
ignated as  (f)(1)  and  amend- 
ed; (0(2)  added 15130 

298.13  (a)(2)(il),  (111)  and  (iv)  re- 
designated as  (a)(2)(lli),  (iv) 
and  (V);  new  (a)(2)(ll).  (d)(3) 
and  (e)(3)  added;  new 
(a)(2)(lv).  (3),  (b)(5),  (6).  (c)(1) 

and  (2)  amended 15130 

298.14  (a)  introductory  text  re- 
vised; (a)(l)(ll),  (111),  (iv). 
(2)(i)(B).  (C),  (D).  (F)(;),  (11). 
(ill)  and  (b)(1)  introductory 

text  amended 15130 

298.16  (b)  amended 15130 

298.17  Introductory  text  and  (a) 
through  (d)  redesignated  as 
(a)  Introductory  text  and  (1) 
through  (4);  (a)(6).  (6)  and  (b) 
added 15131 

298.10-298.17  (Subpart  B)  Appen- 
dix B  removed 15131 

298.18  Added 15133 

298.19  Added 15133 

298.20  (a)  Introductory  text.  (2). 
(3)  and  (b)  amended;  (a)(4) 
added;  (c)  revised 15131 

298.21  (a)  introductory  text.  (2), 
(b).  (c)(12),  (13).  (d).  (f)  and 
(g)  amended;  (c)(14)  and  (15) 
added 15131 

298.22  (1)  and  (2)  redesignated  as 
(a)  and  (b);  Introductory 
text,  new  (a)  and  new  (b) 
amended;  (c)  added 15131 

298.23  Amended 15131 

298.27  Amended 15131 

298.28  (a)(2)(l).  (ii)  and  (111) 
amended;  (a)(2)(lv)  added 15131 

298.31  (a)  revised;  (c)  amended 15131 

298.32  (a)(1).  (2).  (3).  (b)(2).  (3).  (6) 
and  (7)  amended;  (b)(4)  re- 
vised; (b)(8)  and  (9)  added 15132 

298.33  (b).  (c).  (e).  (g)  and  (h) 
amended 15132 

298.34  (b)  amended 15132 


298.35  (b)(l)(l).  (c)(l)(l),  (V).  (vl), 
(d)  Introductory  text  and  (e) 
amended;  (b)(l)(v)  and 
(c)(l)(vil)  added 15132 

298.36  (a),  (c)  and  (d)  amended 15132 

298.37  Amended 15132 

298.39  Amended 15133 

298.41  (b)  amended 15133 

298.42  Amended 15133 

Chapter  IV— Federal  Maritime 
CommlMion  (Parts  500—599) 

501  Revised 954 

502  Authority  citation  revised 58976 

502.27  (c)  amended 58976 

602.67  (a)(3)(d)  and  (e)(1)  Intro- 
ductory text  revised 58976 

502.155  Revised 58976 

503.68  Revised 15636 

530  Removed 13459 

585  Revised 64910 

586.5  Removed 26143 


Proposed  Rules: 


10, 


51408 

10544 

12 51408.64278 

10644 

16 64278 

7614.  10544 

25 2575,  7668.  8100.  10461 

38 16783 

67 51298 

725 

78 16783 

97 16783.17418 

114 1994,  14132 

115 


116. 
117. 
118. 
119. 
120. 
121. 
122. 
123. 
124. 
125. 
126. 
127. 
128. 
129. 
130. 
131.. 
132., 


.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


:HANGES  OCTOBER  1.  1993  THROUGH  MAY  31.  1994 


TITLE  46   Proposed  Rules:— Con. 

133 1994 

134 1894 

136 1894 

136 1894 

137 1894 

138 1894 

139 1994 

148 17418 

160 5942S 

2676.7668 

1994 


..1994 
..1894 
..1894 
..1894 
..1994 
..1994 
..1994 
..1994 
..1994 
..1994 
..1994 
..1994 
..1994 
.18783 
.24390 


170 

171 

173 

175 

176 

177 

178 

179 „ 

180 

181 

182 

183 

184 

185 

194 

401......".r....y//.r.V/.//.r/.r^^^^^^^^^^  18774 

403 17303,  18774 

404 17303.  18774 

502 6W41 

503 6610 

514 62077 

1516.  4885,  5974 

640 16149.  18443,  23182 

562 16692,  27002 

671 62616 

1923   13471 

572 62616 

1923    13471 

680 62077 

1615,  5974 

581 62077 

1615   4885    5974 

586 5224«.  16572 

TITLE 

47-TELECOMMUNICATION 

Chapter    I— Federal    Communica- 
t1on$  Commisiion  (Part*  0—199) 

Chapter  I  Waiver 63086 

Periodic    review    of    rearula- 

tlons 3833 

0  Technical  correction 26826 


0.11  (a)(10)  removed:  (aXll)  and 
(12)    redesignated    aa    (aXlO) 

and  (11) 26971 

0.91  (n)  added 26747 

0)  revised 26971 

0.111  (0)  added 26971 

0.131  (ki  removed 543 

( k  1  added 24957 

0.182  Heading  revised 26971 

0.183  lie  vised 26971 

0.185  Introductory  text,  (a)  and 

(b)  revised 26971 

0.231  (a),  (b)  and  (1)  removed;  (c) 
through  (h).  (J),  (k)  and  Q) 
redesignated  as  (a)  through 

(0.  (g).  (h!  and  (1) 26971 

0.284  (aK4)  revised 26971 

0.311  (f)  added 68053 

0.331  (d)  removed 543 

(g)  and  (h)  revised 26971 

0.332  (d)  revised 26971 

0.408   (1»    table   amended   (0MB 

numbers) 55023 

0.467  (a)  redesignated  in  part  as 
(aXD    and    (2),    heading,    (a) 

table  and  new  (aX2)  revised 21946 

0.486  Removed  543 

1  Report  and  order 8413 

Authority  citation  revised 22985 

Technical  correction 26825 

1  49  la)  amended 63087 

1.423  Revised 66300 

1.773  (aM4)  and  Cb)(3)  revised 51247 

1.912  (a»  revised 543 

(e)  redesignated  as  (f);  new  (e) 

added 24957 

1  922  Table  amended 24957 

1  924  (di  added 9101 

1  972  (a)(  1 )  and  (c)  amended 24967 

1  1102  Table  amended 68541 

1  1117  (ai  amended 68541 

1.2101—1.2111        (Subpart        Q) 

Added 22985 

2  1  Amended 68058 

2.106  Table  amended 59176 

Footnotes  747—750  removed; 
Footnotes  735A.  740A,  746A, 
746B,  T46C,  747A,  750A  and 
US331  added;  Footnote  NO 
153  revised       59179 

Table  amended;  Footnotes 
731A  through  731D.  753E,  877, 
878,  890  and  891  removed; 
Footnotes  733A,  "33E,  734, 
753.  753C,  882E,  882F,  882G  and 
US-319     revised;     Footnotes 
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731E.    731F,    753F.    881A    and 

881B  added 9415 

Table  corrected 15266 

13.9  (c)  and  (d)  revised 3795 

13.13  (c)  revised 3795 

13.201  (c)  removed 3795 

13.205  Removed 3795 

15  Authority  citation  revised 25340 

15.3  (aa)  added 25340 

15.19  (d)  added 25341 

15.31  (a)(6)(lll)  note  added 51249 

15.107  (d)  redesignated  as  (f);  new 

(d)  and  (e)  added 51249 

15.109  (e)  amended;  (g)  added 51249 

15.115  (cXlXO  revised;  (h)  and  (1) 

added 25341 

15.117  (h)  revised 25341 

15.118  Added 25341 

15.207  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 51249 

15.301—15.323        (Subpart        D) 

Added 59180 

15.321  (a),  (c)(5).  (d)  and  (f)  cor- 
rected  15269 

15.323  (a)  corrected 15269 

20  Added 18495 

21.38  (g)  added 9101 

21.50  (a)  and  (b)  revised 19645 

21.120  (e)  revised 19645 

21.701  (d)  revised;  (m)  added 19645 

22  Waiver 1285 

22.1  (g)  added 18499 

22.13  (f)  removed 18499 

22.39  (d)  added 9101 

22.43  (bX2)  removed 18499 

22.50  (a)  and  (b)  revised 19646 

22.304  Removed 18499 

22.911  (b)  revised 59183 

24  Redesignated  from  99 18499 

Regulation  at  59  FR  18499  eff. 

date  changed  to  6-22-94 26602 

Authority  citation  revised 26747 

24.2  (g).  (h)  and  (1)  redesignated 
as  Ox).  (1)  and  (J);  new  (g) 
added 18499 

24.10  Re  vised 26747 

24.129  Revised 26747 

24.130  (b)  and  (c)  revised 26747 

24.301—24.309        (Subpart        F) 

Added 26747 

24.403—24.444        (Subpart        O) 

Added 26749 

25  Waiver 1285 

25.114  (c)(18)  revised;  (c)(27) 
added 68059 

25.115  (d)  added 68059  I 


25.120  (d)  and  (e)  revised 68069 

25.130  (b)  revised .* 68059 

25.133  (b)  revised 68059 

25.135  Added 68059 

25.140  (d)(2)(lli)  redesignated  as 
(d)(2)(lv);        new       (d)(2)(lli) 

added 68060 

25.142  Added 68060 

25.151  (c)(5)  revised 68061 

25.201  Amended 68059 

25.202  (a)(3)  added;  (f)(4)  revised 68061 

32.22  (a),  (c).  (d)  and  (f)  revised 9418 

32.103  Table  amended 9418 

32.1437  Added 9418 

32.4000  Table  amended 9418 

32.4100  (d)  revised 9419 

32.4110  (g)  revised 9419 

32.4340  (a)  and  (d)  revised 9419 

32.4341  Added 9419 

32.4350  (a)  and  (g)  revised 9419 

32.4361  Added 9419 

36  Order 27496 

36.601  (c)  added 69242 

36.622  (a)  amended;  (c)  added 69242 

43.21  (c)  revised 19648 

43.42  Removed 19648 

43.43  (c)  revised 58790 

61.3  (Jj)  and  (kk)  redesignated  as 

(kk)  and  (11);  new  (jj)  added 10301 

61.42  (e)(l)(lll).  (iv)  and  (v)  re- 
moved; (e)(l)(vl)  and  (vli)  re- 
designated as  (e)(l)(lll)  and 
(Iv);  (d)(3).  new  (e)(l)(lll).  (2) 
introductory  text.  (1).  (ill) 
and  (iv)  revised;  (e)(2)(v)  and 
new  (vl)  added 10301 

61.47  (e)(2),  (3),  (f).  (g).  Oi)(l)  and 
(1)  redesignated  as  (g)(2),  (3), 
(f)(1).  (2).  (g)(1)  and  (4);  (a), 
(b).  (c).  new  (f)(2).  new  (gXD 
and  (4)  amended;  (e)(1)  des- 
ignation removed;  (e).  (g)(2). 
(3)  and  (h)  revised;  (f)  head- 
ing and  (g)  heading  added 10302 

61.48  (g)   and   (h)   revised;   (1) 

added 10302 

61.49  (c)  and  (d)  amended 10304 

61.58  (c)(3)  and  (4)  amended 10304 

63.100  (a)  amended 64168 

64     Memorandum     opinion    and 

order 53663 

Request  for  comments 19118 

Comment  period  extended 19119 

Report  and  order 26756 

64.1201  (c)  redesignated  as  (c)(1); 
(a)(2).   new  (c)(1).   (e)(2)  and 
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TITLE  47    ChapUf  I— Con. 

(3)  revised;  (c)(2)  added;  (d) 

removed 

64.1301  (b)  revised;  (f)  added 

64.1510  Regulation  at  58  FR  44774 

eff.  date  delayed  to  1-1-94 

64.1600—64.1604        (Subpart        P) 

Added;  eff.  4-12-95 

69.110  (c)(1)  and  (2)  amended 

69.113  (a),  (d)  and  (e)  amended 

69.126  Amended 

69.407  (c)  redesignated  as  (d);  new 

(c)  added 

73  Compliance  notification 

Petition  denied 13661 

Order 

73.51  (a)(50)  revised 

73.128  Revised 

73.202  (b)  table  amended 

51578,  51579,  51787,  51788, 
53666,  54523,  58506,  58507, 
59374,  59375,  62289,  62555, 
63536,  65132.  65133,  65672, 
(b)  table  amended 

2303,  4007,  4008.  4009.  6221 

8415.  8416,  8417.  11556.  11557, 

13661,  14567,  22996,  25825 

73.520  Redesignated  a«  73.672 

73.606  (b)  table  amended 

73.614  (b)(1)  amended 

73.660  (a)  revised 

73.661  (a)   revised;   (b)   amended 
(0MB  number  pending) 

Regulation  at  58  FR  62547  con- 
firmed  

73.663  Redesignated    as    73.664; 
new  73.663  added 

73.664  Redesignated  from  73.663 

73.672  Redesignated  from  73.520 

73.682  Schedule  I  removed 

73.1635  (a)(4)  amended 

73.1941  (b)  revised 

73.3522  (a)(6)  amended 

73.3645  Amended 

73.3555  (a)(l)(ll)  and  note  amend- 
ed  

73.3564  (a)(2)  amended 

73.3580  (aK6)  amended 

73  3594  (a)(2)  amended 

73  Index  amended 

74.602  (e)  amended 

74.637  Table  amended 

76  Authority  citation  revised 

Authority  citation  revised 

76.51  (aK50)  revised 

(a)(2)  and  (28)  revised 


65671 
57750 

62044 


.18319 
103O4 
10304 
10304 


65671 

.12191 

,  28014 

.  22995 

64168 

66301 

51250, 

53665, 

58790, 

63296. 

65673 

2302, 

.  8414, 

12551. 

27505 

51250 

51578 

51250 

62555 


62555 

65132 

62555 
62555 

51250 
51250 
51250 
.14568 
51250 
51250 


51250 
51250 
51251 
51251 
51250 
51251 
51251 
60395 
25342 
64168 
67694 


Regulation  at  58  FR  64168  eff. 

date  changed  to  12-31-93  68323 

Regulations  at  58  FR  67694  eff. 

date  changed  to  12-31-93 68542 

(a)(6)  revised 25344 

76.62  (a)  stayed 53429 

76.64  (e)  stayed 53429 

76.205  (b)  revised 14568 

76.503  Added  (effective  date  pend- 
ing)      ^141 

76.504  Added 60141 

Regulation  at  58  FR  60135  eff. 

date  corrected  to  1-26-94 9934 

76.605  (a)(2)  through  (12)  redesig- 
nated as  (a)(3)  through  (13); 

new  (a)(2)  added 25342 

76  630  Added 25342 

76  901  (ci  revised 17951 

76  905  (Ci  revised 17972 

76  914  (a)(1)  revised 17972 

76  917  Added 17972 

76.922  (b)(l)(l)  and  (11)  introduc- 
tory text  revised 63091 

(b),  (c)  and  (d)  revised;  (e)  and 

(f)  added 17957 

(b)(9)  added 17973 

(g)  through  (k)  added 17989 

76.923  (1)  added 17960 

(m)  added 17973 

76.924  (b)  through  (f)  revised;  (g) 
redesignated  as  0);  new  (g) 

and  (1)  added 17990 

76.930  Revised 17973 

76.933  (d)  added 17973 

76.934  Existing   text    designated 

as  (a);  (b),  (c)  and  (d)  added 17960 

76.937  (d)  and  (e)  added 17973 

76.938  Revised 17973 

76  939  Added 17974 

76.942  (a)  and  (c)(2)  revised;  (c)(3) 

and  (f)  added 17974 

76.943  (b)  revised;  (c)  added 17974 

76.944  (b)  revised 17974 

76.945  (b)  revised 17974 

76.946  Added 17974 

76.952  (a)  revised 17960 

76  953  (a)  revised 17960 

(b)  revised  17974 

76  956  (ai  revised 17975 

76  958  Added  17960 

76  961  (b)  revised,  te)  added 17975 

76.964   Heading   revised,   existing 
text    designated    as    (a);    (b) 

ajid  (c)  added 17960 

76  984  Revised 17975 

76  986  Added 17961 


NOTK  Bokfoc*  pog*  rHjmb*<t  Indkxrto  1 993  chong**. 


MAY  1994  133 

CHANGES  OCTOBER  1.  1993  THROUGH  MAY  31.  1994 


76.1090  (a)  revised;  (c)  added;  eff. 

to  2-15-94 60143 

Regulation  at  58  FR  60143  eff. 
date  extended  to  5-15-94;  (a) 

revised 6903 

76.1300—76.1302        (Subpart       Q) 

Added 60395 

Regulation  at  58  FR  60390  eff. 

date  corrected  to  1-26-94 9934 

80  Waiver 56790 

Waiver 1285 

80.3  (g)  through  (k)  removed;  (f) 
and  (1)  through  (o)  redesig- 
nated as  (g)  through  (k);  new 

(f)  added 18499 

80.25  (a)  and  (b)  redesignated  as 
(b)  and  (c);   new  (a)  added; 

new  (b)  revised 68062 

80.205  (a)  table  corrected 7714 

87  Waiver 1285 

87.27  (a)  and  (b)  redeslganted  as 
(b)  and  (c);   new  (a)  added; 

new  (b)  revised 68062 

87.139  (d)  and  (1)(1)  table  revised; 
(1)  introductory  text  and  (4) 

amended 67695 

87.145  (b)  and  (c)  revised;  (d)(5) 

added 67695 

87.147  (b)  and  (d)(2)  amended;  (d) 

Introductory  text  revised 67695 

87.187  (l)(l)(bb)  and  (cc)  correctly 

designated 52021 

87.217  (a)(1)  revised 67696 

87.303  (d)(1)  amended 67696 

87  471  (b)  revised 67696 

90  Waiver 1285 

Interpretation 15867 

90.5  (h),  (1)  and  (J)  redesignated 
as   (1).   (j)  and  (k);   new  (h) 

added I8499 

90  153  Amended 9101 

90.159  (b)(1)  revised 62291 

90.173  (k)  revised 51252 

Regulation  at  58  FR  51252  eff. 

date  corrected  to  11-1-93 53245 

90.175  (c)  revised 62291 

90.494  Revised 62291 

90.495  Added 62292 

90.496  Added 62293 

90.615    (b)(2)(li)    correctly    re- 
vised  61 

90.621  (b)  Introductory  text,  (1). 
(2)  Introductory  text,  (4)  and 
(6)  revised;  (b)(3)  amended; 
(bX7)  added;  (c)  and  (d)  re- 
moved; (e).  (f).  (g),  (1)  and  (j) 


redesignated  as  (c).  (d),  (e), 

(f),  (g)  and  (h) 53431 

(h)  correctly  redesignated  as 
(1) 58729,59298 

94  Authority  citation  revised 68062 

94.47  (c)  added 9101 

94.59  Amended;  (a),  (b)  and  (f)  re- 
vised  19646 

94.65  (g)  revised 19647 

94.81  (c)  revised 19647 

94.85  Removed 68062 

94.113  Revised 68062 

95  Waiver i286 

Technical  correction 25825 

95.816  Added 24957 

95.819  Revised 24958 

95.821  Amended 9102 

97.3  (a)(28)  through  (44)  redesig- 
nated as  (a)(29)  through  (46); 
new  (a)(28)  added;  (a)(7)  and 

new  (36)  revised 18976 

97.17  (b)  revised;  (g)  removed 543 

97.19  (a)  and  (b)  revised 543 

97.21  Revised , 53138 

97.29  Removed 543 

97.109  (e)  revised 18975 

97.201  (b)  revised 64385 

97.206  (b)  revised 64385 

(g)  added 18975 

97.216  Redesignated  as  97.217 18975 

97.217  Redesignated  from  97.216 18975 

97.219  Added 18975 

97.301  (f)  amended 64385 

99  Revised 59183 

Waiver i285 

Report  and  order 9419 

Authority  citation  revised 14117 

Redesignated  as  24 18499 

Regulation  at  59  FR  18499  eff. 
date  changed  to  6-22-94 26602 

99.12  Corrected 15269 

99.13  Removed 14117 

99.53  (d)  corrected 15269 

99.101  Added 141I8 

99.102  Revised HUB 

99.103  Revised 14118 

(a)  corrected 15269 

99.129  Added 14118 

99.130  Revised 14119 

(a)  table  correctly  revised 15269 

99.132  (a)  corrected 15269 

99.133  (a)(l)(ll)  revised 14119 

99.231  (a)  Table  1  correcUy  re- 
vised  15270 

99.233  (a)  Table  2  corrected 15270 
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Proposed  Rules: 


0—199  (Ch.  I) 11962.  25589.  25873 

1 5i4«9   57578.  60827 

3050, 

9171.  12570.  12888.  23042.  23183. 
24103.  26615 

2 6186 

3 68373 

15 51299,  59977,  64541 

280.  8162 

20 25432.  28042 

21 7961,  7964.  11836 

22 53169 

28042 

25 53169 

11746 

32    62080 

36 52254 

43 62083 

63 64280 

64 62080 

18349 

68 65153 

5166 

73 51603. 

51799   527 M   52734   52735.  53902, 

56533   56671    58672   58833,  58834. 

59431    61671,  62318.  62319,  62320, 

63152,  63153,  63318   63319,  63320. 

63321,  63553.  65155,  68843 

41, 

42,  43.  44.  726.  1365.  1366.  2343. 
2344.  4020,  6230,  6231.  7237.  7238. 
7668.  7669.  7966.  8163,  9460,  10605, 
10606.  10607.  11574.  11575.  13918. 
13919.  13920.  18774,  22814,  23042, 
23043.  23183.  23184.  25874,  25875. 

26615.  27525.  28047 

74 52256 

76 53696  62085  62320  64541,  68844 

1706. 

8162.  18064.  18066.  23183.  26615. 

26616.  26617,  27526 

80 53169 

87 53169 

90 81299.  53169,  59977 

280.  7239,  101C7,  13920,  28042 

94 11746 

96 SJ169 

97 89701 

568.11029 

99 83169 


TITLE      48-FEDERAL      ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  (FAC)  90-20 11368 

Technical  corrections 13769,  17723 

1.404  (c)  amended 11387 

3.104-9  (c)(2)  amended 11387 

4.900—4.904  (Subpart  4.9)  Regula- 
tion at  57  FR  44260  con- 
firmed  11370 

5.202  (a)(12)  amended;  Interim 545 

5.207  (b)  amended 11387 

9.403  Amended;  interim 11372 

9.40fr-2  (a)(3)  amended;  (a)(4)  re- 
deaiernated  as  (a)(5);  new 
(a)(4),  (b)(3)  and  (4)  added;  in- 
terim  11372 

9.407-2  (a)(5)  redesignated  aa 
(a)(7);  new  (a)(5)  and  (6) 
added;  interim 11373 

10.001  Regrulatlon  at  56  FR  67131 
confirmed;  amended 11373 

10.002  Regulation  at  56  FR  67131 
confirmed;  (d)  revised 11373 

10.006  Regulation  at  56  FR  67131 

confirmed 11373 

Heading  and  (a)  revised 11374 

14.201-6  (X)  and  (y)  revised;  in- 
terim  545 

14.201-7    Regulation    at    56    FR 

67413  confirmed 11374 

14.408-1  (a)(2)  Introductory  text 

revised;  interim 545 

15  Clarification 11374 

15.407  (1)  and  (m)  revised;  In- 
terim  545 

15.804-2    Regulation    at    56    FR 

67413  confirmed 11374 

Regxilation  at  57  FR  60579  con- 
firmed  11375 

15.804-3    Regulation    at    56    FR 

67414  confirmed 11374 

15804-4    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-6    Regulation    at    56    FR 

67414  confirmed 11374 

Table  15-2  amended 11387 

15.806-1    Regulation    at    56    FR 

67414  confirmed 11374 

15.806-2    Regulation    at    66    FR 

67414  confirmed 11374 


15.808  Regulation  at  56  FR  67414 

confirmed 11374 

15.1001  (c)(2)  revised;  interim 545 

16.204  Amended 11387 

17.203  (h)  revised;  interim 545 

19.001  Regulation  at  67  FR  60580 

confirmed 11376 

19.102  Regulation  at  57  FR  60680 
confirmed;  (f)(5)(lj  amended; 
(f)(6)(iii)  and  (Iv)  redesig- 
nated as  (f)(6)  and  (7);  new 

(f)(7)  revised 11376 

Table  amended 11387 

(f)(7)  corrected .' 17723 

19.1001  (b)  amended 11376 

19.1006  (b)(1)  amended;  (c)(1)  and 

(2)  re  vised 11376 

25.101  Amended;  Interim 645 

25.108  (d)(1)  amended 11377 

26.109  (d)  and  (f)  revised;  (g)(2) 
redesignated  as  (g)(3);  new 
(g)(2)  added;  Interim 545 

25.201  Regulation  at  57  FR  20375 
confirmed 11377 

25.202  (c)  amended;  interim 545 

25.205  (b)  revised:  Interim 546 

25.300  Amended;  Interim 546 

25  305  (a)  and  (c)  amended;  in- 
terim  646 

25  400  (c)  revised;  interim 546 

25.401  Amended;  Interim 546 

25.402  (a)(1),  (4)  introductory 
text,  (i),  (11),  (6)  Introductory 
text,  (6),  (f)  introductory 
text  and  (2)  amended;  (a)(3) 
revised;  Interim 546 

25.403  (a),  (e)  and  (h)  amended; 

(b)  and  (1)  revised;  Interim 546 

25.405  Introductory  text,  (d)  and 

(6)  amended;  Interim 546 

25  406  Amended.  Interim 647 

25  407  Heading  revised;  introduc- 
tory text  removed;  (a) 
through  (d)  redesignated  as 
(b)  through  (e);  new  (a),  (f) 
and     (g)     added;      new     (d) 

amended;  Interim 647 

25.408  (.a)(l),  c2)  and  (d)  amended; 
(a)(3)  and  (4)  added;  (c)  re- 
vised; Interim 647 

25  901  (c)  revised 11378 

25  1003  (a)(2)  and  (b)(2)  amended; 

Interim 547 

31.205-18  (c)(2)(ill)(A)  amended 11379 

31  205-38  (c)(2)(lll)  amended 11387 

32  901  Revised;  interim 11380  I 


33.201  Amended;  Interim 11381 

33.202  Amended;  Interim 11381 

33.204  Revised;  Interim 11381 

33.207  Revised;  Interim 11381 

33.208  Revised;  Interim 11381 

33.210  Introductory    text    re- 
vised  11381 

33.211  (a)(4)(v)  revised;  (e),  (f)  and 
(g)  redesignated  as  (f),  (g) 
and  (h);  new  (e)  added;  in- 
terim  11382 

33.214  Heading,  (a)(5)  and  (b)  re- 
vised;  (a)  Introductory  text 
amended,      (d)      a4ded;      in- 
terim  11382 

42.302  (a)(10)  revised;  interim 11382 

42.701  Amended 11387 

42.1401  (b)(ll)  revised 11383 

42.1402  (a)(2)  amended 11383 

42.1403  (c)(2)  revised ; 11383 

42.1405  (a)  amended 11383 

45.501  Amended 11384 

45.505-1  Introductory  text  des- 
ignated  as   (a);   (a)  through 

(g)  redesignated  as  (1) 
through  (7);  new  (a)  amend- 
ed; new  (b)  added 11384 

46.505-4  (a)  revised 11384 

45.505-5  (al  revised 11384 

46.505-14  (a)  re\-lsed 11385 

47.103  (b)(2)  re%1sed 11383 

47.200  (e)  amended 11383 

47.305-6  (f)(l)(ll)  amended 11383 

47.306-17  Added 11386 

48.104-1  (a)(2)(l)  amended 11387 

62.204-3    Regulation    at    57    FR 

44260  confirmed;  amended 11371 

Corrected 17723 

52.210-1  Amended;  heading  re- 
vised  11387 

Corrected 17723 

52.210-2  Amended 11388 

Corrected 17723 

52.214-27    Regulation    at    56    FR 

67415  confirmed 11374 

52.214-28    Regulation    at    56    FR 

67415  confirmed 11374 

52.215-23    Regulation    at    56    FR 

67415  confirmed 11374 

62.215-24    Regulation    at    56    FR 

67415  confirmed 11374 

52.215-25    Regulation    at   56    FR 

67415  confirmed 11374 

52.225-3  Amended:  Interim 547 

52.225-5    Regulation    at    67    FR 

20372  confirmed 11377 
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TITLE  48   CtKipter  1— Con. 

52  225-8  Amended;  Interim 547 

52.225-9  Amended;  Interim 647 

52  225-15  Amended;  Interim 548 

52.225-17  Amended;  Interim 548 

52.225-19  Amended;  Interim 548 

52  225-20  Added;  Interim 548 

52.225-21  Added;  Interim 648 

52.227-20  Amended;  Interim 11387 

52.228-8    Introductory    text    and 

(a)(2)  amended 11388 

52.232-25  Amended;  Interim 11380 

(b)     Introductory     text    reln- 

BUted 11388 

52.232-26  Amended;  Interim 11380 

52.232-27  Amended;  Interim 11380 

52.233-1  Amended;  Interim 11382 

52.246-21  Amended 11388 

52  247-66  Added 11386 

53.203  (b)  revised 11934 

53.213  Heading  amended 11388 

53.214  (a)  and  (c)  amended 11388 

53  222  (e)  amended 11388 

53.301-254  Form  revised 11388 

53.301-256  Form  revised 11388 

53.302-333  Form  revised 11388 

Chapter  2— Department  of 
Defense  (Parts  200—299) 

202.101  Amended,  Interim 27668 

204.201  Introductory  text  re- 
moved; (1)  and  (2)  added;  In- 
terim  27688 

204.670-6    (b)(2)    amended;    In- 
terim  27888 

204.7003  (a)(lKl)(J)  amended;  in- 
terim  27668 

207.106  Ref\ilatlon  at  58  FR  32061 

confirmed 27667 

209.106-2    Regulation    at   68    FR 

28464  confirmed 27667 

209.202  (a)(1)  amended;  Interim 27668 

209  402  Added;  Interim 27668 

209  403  Amended;  Interim 27668 

209.406-2    Regulation    at    58    FR 

28464  confirmed 27667 

20940&-4    Reflation    at    58    FR 

28464  confirmed 27667 

Removed;  Interim 27669 

210.001  Amended;  Interim 27669 

210.002-71    Regulation    at   58    FR 

32062  confirmed 27667 

210.011-70  (d)  removed;  Interim 27669 

210.070  Removed;  Interim 27689 

214.406-3    (e)(1)    revised;     (e)(lx) 

added;  Interim 27669 


215.606  Regrulatlon  at  58  FR  28465 

confirmed 27667 

(a)    removed;    (b)    revised;    in- 
terim  27669 

215.804-3       (b)(3)(B)(2)       revised; 

(b)(3)(B)(J)  added;  Interim 27869 

216.804-6   (b)(2)(A)   amended;   in- 
terim  2766S 

216.807  (b)  added;  Interim 27669 

215.871-3  (c)  amended;  Interim 27669 

215.971-3    (d)(2)    amended;    in- 
terim  27669 

216.976    (b)    table    amended;    In- 
terim  27669 

217  Technical  correction 26343 

217.500  Added 22760 

217.602  Revised 22760 

217.503  Removed 22760 

219  Technical  correction 15501 

219.000  Introductory  text  revised; 

Interim 27670 

219.301  (a)  Introductory  text  re- 
vised; Interim 22131 

219.502-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.502-2    Regulation    at    58    FR 

28465  confirmed 27667 

219.602-2-70      (a)(l)(ll)      revised; 

(a)(l)(lll)  added;  Interim 24959 

(a)  Introductory   text  and   (c) 

revised;  (d)  added;  Interim 27670 

219.604  (b)  Introductory  text  re- 
vised; Interim 12192 

219.602-1    Reflation    at    58    FR 

28465  confirmed 27667 

219.705-2    Regulation    at    58    FR 

28465  confirmed 27667 

Revised;  Interim 27670 

219.808-1  (b)(lv)  added;  Interim 27670 

219.1005  (a)  revised;  Interim 27670 

219.1006  Regulation    at    58    FR 

28466  conflrmed 27667 

219.7100—219.7106  (Subpart  219.71) 

Revised;  Interim 27670 

222.101-3  (3)  amended;  Interim 27671 

223.37(HI    (b)(l)(ll)    Introductory 

text  amended 27671 

223.7100—223.7103  (Subpart  223.71) 
Regulation    at    68    FR    28466 

confirmed 27668 

226  Technical  correction 26343 

225.000-70  (m)  revised;  Interim 1289 

Regrulatlon  at  59  FR  1289  com- 
ment period  extended 6336 

225.000-71  (a)(2)  and  (c)(1)  revised; 

Interim 1289 
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Regulation  at  69  FR  1289  com- 
ment period  extended 5335 

225.105  (3)  and  (6)(11)(A)  revised; 

Interim i289 

Regiilatlon  at  59  FR  1289  com- 
ment period  extended 5335 

225.109  (a)  revised;  Interim 1289 

Regulation  it  59  FR  1289  com- 
ment period  extended 5335 

225.302  (b)(1)  amended 27671 

225.401  Revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 

225.402  (c)(1)  and  (11)  revised;  in- 
terim  1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.403  (m)(4)  added 23169 

225.403-70  Amended;  Introductory 

text  revised;  Interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 

225.407  Redesignated  as  225.408; 
Interim i289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

226.408  Redesignated  £i"om 
225.407;  (a)(1)  and  (2)(A) 
amended;  (a)(3)  and  (4) 
added;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.602  (3)(11)  revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.603  (1)(11)(C)            added: 
(1)(111)(C)(J)        revised;         in- 
terlm 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.605-70  (c)  redesignated  as  (d); 

new  (c)  added;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225  702  Revised 27671 

225  703  Removed 27671 

225  704  Removed 27671 

225.704-70  Removed 27671 

225  7002  Revised 27671 

225.7002-1(0)  added 27671 

225  7002-2  (a),  (d)  and  (1)  revised; 

interim 27671 

225.7002-4  Introductory  text  and 

(d)  added;  Interim 27671   I 


225.7003  Removed;  Interim 27671 

226.7003-1  Removed;  Interim 27671 

225.7003-2  Removed;  Interim 27671 

225.7004  (a)  amended;  Interim 27671 

225.7007  (a)  amended;  interim 27672 

225.7010  Introductory         text 
amended;  Interim 27672 

225.7011  Revised;  Interim 27672 

225.7011-1  Amended;  Interim 27672 

225.7011-2  (a)  and  (c)  amended; 

interim 27672 

225.7011-4   (b)  introductory  text 

amended;  Interim 27672 

225.7011-5  Amended;  Interim 27672 

225.7014  Removed 10579 

Removed;  interim 27672 

225.7014-1  Removed 10679 

Removed;  interim 27672 

225.7014-2  Removed 10579 

Removed;  interim 27672 

225.7014-3  Removed 10579 

Removed;  interim 27672 

225.7016-1       Introductory       text 

amended;  interim 27672 

225.7018  Regulation    at    58    FR 
28468  confirmed 27668 

225.7018-1  Revised;  Interim 27672 

225.7018-3  Revised;  Interim 27672 

225.7019  Regulation    at    58    FR 

28468  confirmed 27667 

225.7020  Added:  Interim 27672 

225.7020-1  Added;  Interim 27672 

225.7020-2  Added;  interim 27672 

225.7021  Added;  interim 11729 

225.7022  Added;  interim 19146 

226.7000  Revised;  interim 27672 

226.7005  (a)(1)  revised;  Interim 22131 

226.7100—226.7103  (Subpart  226.71) 

Added;  interim 12192 

226.7100  Corrected 15601 

226.7103  (c)(2)  corrected 15601 

231  Authority  citation  revised 26144 

231.100-70  Revised;  interim 27672 

231.205-18  (c)(2)  introductory  text 

amended;  interim 27672 

231.205-22   Regulation  at  58   FR 

28469  confirmed 27667 

231.303  (Subpart  231.3)  Added;  in- 
terim    26144 

231.7000—231.7002-6  (Subpart 
231.70)  Regulation  at  58  FR 
28469  confirmed 27668 

231.7000  Revised:  Interim 27672 

231.7001  Amended,  interim 27672 

231.7002-1  (aXDd)  and  (b)  revised; 

Interim 27673 
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TITLE  4a   Chapter  2— Con. 
231.7002-2  u     rcdfsl^nated  as  (b); 
new    (b)    Introductory    text 

amended;  Interim 27673 

231.70(tt-<3  (b)(1)  amended;  In- 
terim  27673 

231.7002-4  (b)  amended;  Interim 27673 

231.7002-5   (c)(1)   amended;    In- 
terim  27673 

232.501-1  (a)(1)  revised;  Interim        62046 
232502-1-71    Table    32-1    revised; 

interim 62046 

Table  corrected 643M 

233.1  Removed;  Interim 27673 

233  7000    Regrulatlon    at    58    PR 

28470  confirmed 27668 

(a)  revised;  Interim 27673 

235.006  (b)(l)(C)(J)  Introductory 
text.  (11)  and  (111)  revised;  In- 
terim  27673 

236  015  Revised;  Interim 27673 

235  015-71  (1)(3)  revised;  Interim 27673 

236.602-1  (a)(l)(6)(C)  added;  In- 
terim  27673 

237.171  Regulation  at  58  FR  28471 

confirmed 27667 

237.171-1    Regrulatlon    at   68    FR 

28471  confirmed 27667 

237.171-2    Regulation    at    58    FR 

28471  confirmed 27667 

242.206  (1)  revised;  interim 27673 

242.1203     (b)(1)    amended;     in- 
terim  27674 

243.405-70  Revised;  interim 27674 

245.310  (c)(ll)(A)  amended;  in- 
terim  27674 

245.505-14  Revised;  Interim 27674 

245.607-2  Revised;  interim 27674 

247.105  (a)(lll)(A)         revised; 
(a)(lllKD)         amended;         In- 
terim  27674 

247.571  (c)  redesignated  &b  (e); 
new  (c)  and  (d)  added;  In- 
terim  10580 

247.573  (d)  added;  Interim 10580 

248.270  Amended;  Interim 27674 

249.105-1        Introductory        text 

amended;  Interim 27674 

249.7001  (b)(1).  (4)  and  (12)  re- 
vised; Interim 27674 

249  7003  Revised;  Interim 27674 

250.201  (b)  amended;  Interim 27675 

250.303  (5)  and  (13)  amended;  In- 
terim  27675 

251.106  Removed;  Interim 27675 

252  Technical  correction 26343 


252.203-7001    (h)    amended;    In- 
terim  27675 

252.210-7005  Removed;  Interim 27675 

252.217-7026  Amended;  Interim 27675 

252.219-7000  Amended;  Interim 22131 

252.219-7001  Amended;  Interim 24959 

252.219-7002  Amended;  Interim 24959 

252.219-7003  Amended;  Interim 22131. 

27675 

252.219-7006  Amended;  Interim 22131, 

24959 

252.219-7008  Removed;  Interim 27675 

252.219-7009  Regulation  at  58  FR 

28472  confirmed 27667 

252.223-7002  Amended;  (a)(2)(lv) 
and  (V)  redeslgmated  as 
(a)(2)(v)  and  (vl);  new 
(a)(2)(lv)  added;  (b)(1)  re- 
vised; Interim 27675 

262.223-7006  Regulation  at  58  FR 

28472  confirmed 27668 

Introductory  text  amended;  In- 
terim  27675 

262.225-7001  Amended;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 6335 

252.225-7006     Amended;     heading 

revised;  Interim 1290 

Regrulatlon  at  59  FR  1290  com- 
ment period  extended 5335 

252.225-7007     Amended;     heading 

revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

(c)  and  (d)  corrected 8041 

252.225-7010  Introductory  text  re- 
vised; interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.225-7011  Removed;  Interim 27675 

252.225-7015     Introductory     text 

amended;  interim 27675 

252.225-7016  Regulation  at  58  FR 

28473  confirmed 27667 

252.225-7018  Amended;  Interim 27675 

252.225-7023  Removed 10579 

Removed;  interim 27675 

252.225-7025    (f)    amended;    in- 
terim  27675 

252.225-7031     Introductory     text 

amended;  Interim 27675 

252.225-7033  Regulation  at  58  FR 

28474  confirmed 27668 

252  225-7034  Added;  interim 27675 

252  225-7035  Added;  Interim 1291 


Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.225-7036  Added;  Interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.225-7037  Added;  Interim 1292 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

(f)(2)(lv)  corrected 8041 

252.225-7038  Added;  Interim 11729 

252  22S-7039  Added;  Interim 19146 

Technical  correction 26343 

252.226-7000  Amended;  Interim 22131 

252.226-7001  Amended;  interim 22131 

252.227-7001  (b),  (d)(2)(l)  and  (e) 
amended;  clause  date  re- 
vised; Interim 27676 

252.227-7013  Amended;  Interim 27676 

252.231-7001  Regulation  at  58  FR 

28474  confirmed 27668 

252.232-7004  Amended;  interim 62046 

252.233-7000  Regulation  at  58  FR 

28475  confirmed 27668 

Amended;  Interim 27676 

252.234-7000  Amended;  Interim 27676 

252  234-7001  Amended;  Interim 27677 

252,237-7020  Regulation  at  58  FR 

28475  confirmed 27667 

252  237-7021  Regulation  at  58  FR 

28475  confirmed 27667 

252.243-7000  Revised;  Interim 27677 

252.245-7001  Added;  Interim 27677 

252  247-7025  Added;  Interim 10580 

252.248-7000  Revised;  Interim 27677 

252.249-7002  Revised;  Interim 27677 

252.7012  Amended;  (b)(1)  revised; 

interim 27675 

253.204-70  (b)(12)(iii)(B)  amended; 

Interim 27677 

253.215-7C    Note    amended;    in- 
terim  27677.27678 

Chapter  2  Appendix  F  amended; 

Interim 27670 

Appendix    B    amended;     in- 
terim  27678 

Appendix  G  revised;  Interim 27678 

Appendix  H  added;  Interim 27700 

Appendix  I  revised;  interim 27701 

Chapter  5— Gonoral  Services 
Admlr^lstratlon  (Parts  500—599) 

501.105  Amended 52443 

501.603-3  Revised 58284 

501.603-4  Revised 58284 

501.603-70  (c)  and  (f)  introductory 
text  amended;  (d)(1),  (2).  (4). 


Oi)(l)(i).  (4).  (i)(l).  (2)  and  (3) 

revised 56284 

(h)(l)(v)  revised 64694 

501.670  Removed 52443 

501.670-1  Removed 52443 

501.670-2  Removed 52443 

501.670-3  Removed 52443 

501.670-4  Removed 52443 

601.670-5  Removed 52443 

501.67CV-6  Removed 52443 

501.704-70  (b)(2)  removed 52443 

503.104-8  Revised 52443 

507.305  Removed 52443 

508.307-1  Revised 52443 

508.705-72  Removed 52443 

509.106-1  Removed 52443 

509.106-2  Revised 64694 

509.405  Removed „ 52443 

511.001  Removed 52443 

514.201-72  Removed 52443 

514.208  Removed 52443 

514.402-1  (1)  revised 52443 

514.404-1  (b)  revised 52443 

514.407-2  Removed 52443 

515.170  Removed 52443 

515.402  Revised 52443 

515.403  Removed 52443 

515.405-1  Revised 52443 

515.414-70  (a)  revised 52443 

515.506-1  Removed 52443 

519.705-5  (d)  revised 52444 

519.705-6    (a)    revised;    (c)    re- 
moved  52444 

519.770-1  (b)(2)(i)  revised 52444 

519.770-3  (a)  revised 52444 

522.407  Removed 52444 

525.10  Removed 52444 

525.203      Revised;       eff.       1-1-^ 

through  12-31-94 69243 

Corrected 5484 

525.205  Revised;       eff.       1-1-94 
through  12-31-94 69244 

525.402   (a)   amended;   eff.   1-1-94 

through  12-31-94 69244 

528.102-3  Removed 52444 

528.106-70  Removed 52444 

528.202  Revised 52444 

529.401-70  Revised 52444 

529.401-71  Removed 52444 

532.803  Removed 52444 

533.105  (a)(l)(iii).  (2)  and  (4)  re- 
vised  22520 

533.7103-1  (b)(1)  and  (4)  revised 22520 

536.201  Revised 52445 

636.203  Revised 52444 

536.206  Removed 52445 
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TITLE  48    Chapter  5— Con. 

536  303  Removed 52445 

536.303-70  Revised 52445 

536.303-71  (g)  removed 52445 

636.303-72  (c)  removed;  (d)  redes- 

IgTUited  AS  (c) 52445 

538.203-71  (c)  added 54524 

(d)  added;  Interim 3657 

542.302  (c)  removed;  (d)  redeel?- 

nated  as  (c) 52445 

543.202  Revised 52445 

562  Technical  correction 6484 

552.207-70  Removed 52446 

552.222-82  Removed 52445 

552.225-8      Revised;      eff.      1-1-&4 

through  1^-31-94 69244 

562.226-9     Revised;      eff.      1-1-W 

through  12-31-94 69244 

552.225-75     Revised;     0ff.     1-1-64 

through  12-31-94 69245 

552.228-70   Introductory  text  re- 
vised  52446 

552.238-74  Added ~ 54524 

552.23a-75  Added 3657 

652.246-70  Amended 64694 

Amended 15134 

570.208-1  (c)  removed 52446 

Chapter  7— Agency  for  Inter- 
national Developnnent  (Port* 
700—799) 

752.7029  Amended 55596 

762.7033  Amended;  (b)(1)  revised       58596 

Chapter  7  Appendix  D  revised 56596 

Appendix  J  revised 56611 

Ctiapter  8— Depxirtment  of 
Veterans  Affair*  (Parts  800—899) 

836.513  Corrected 58730 

852  Technical  correction 56730 

Chiapter  9— Department  of  Energy 
(Parts  900—999) 

901.103-70  laj  amended 9103 

901.104-1  (a)(2)  amended 9103 

901.107  Added 9103 

901.201-1  (b)  and  (d)  amended 9103 

901.301     (b)     Introductory     text 

amended 9103 

901.570  (b)  amended 9103 

901.601  Amended 9103 

901.602-3  (b)(3).  (c)(7)(ll)  and  (Iv) 

amended 9103 

901.603-1  Amended 9103 

901.603-71  (a)  amended 9103 


901  603-72  (a)  amended 9103 

902.101  Amended 9103.  9104 

903.104-11  Added 11198 

903.203  (a)  amended 9104 

903.303  (a)  amended 9104 

903  603  (a.)  amended 9104 

904  401  Amended 9104 

904  403  I  a)  and  (c)  amended 9104 

904  404  id)(3)  amended 24358 

904.601  (c)  amended 9104 

904.601-70   (b)    Introductory    text 

amended;  (b)(4)  removed 9104 

904.601-71  (a)  and  (b)  amended 9104 

(b)  amended 24358 

904.702  lb)  amended 9104 

904  806  Amended 9104 

904  7000  Amended 9104 

904  7001  Amended 9104 

904  7002  Amended 9104 

904.7003  (ci  amended 9104 

904  7004  Amended 9104 

904.7100—904.7103  (Subpart  904.71) 

Added;  Interim 59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

905  403  (a)  amended 9104 

905.403-70       Introductory       text 

amended 9104 

(c)  removed 24358 

906  404-1  Amended 9104 

906  303-1  (a)  amended 9104 

907  102  Am.ended 9104 

907.401  (f)  amended 9104 

907.402-70  (b)  introductory  text, 

(3).  (c)(lKiv)  and  (4)  amend- 
ed  9104 

908  307  (b)  amended 9104 

908  802  (b)  amended 9104 

908  1170  (a)  and  (b)  amended 9104 

908.7101-2  (c)  amended 9104 

908.7101-3  Amended 9104 

908  7101-4  (b)  amended 9104 

908.7101-5  Amended 9104 

908.7101-6  (a)  amended 9104 

908.7101-7  (b)  amended 9104 

908.7107  (1)  amended 9105 

908.7108  (b)  amended 9105 

908.7112  Amended 9105 

908.7115  (a)  amended 9105 

908.7116  (b)  amended 9105 

908.7121  (b)  amended 9105 

912.300  Amended 9105 

912.302  (e)  amended 9105 

912.304  (c)  amended 9105 

913  Heading  amended 9105 

913.506-1  (b)(2)  amended 9105 


913.605-3  (d)(1)  amended 9105 

914.201-5  (a)(1)  amended 9105 

(b)  removed 24368 

914.406-3  (e)  amended 9106 

914.407-8  Removed 9105 

914.407-70  Removed 9106 

914.408-2  Amended 9105 

916.406-6  (a)(1)  and  (2)(lv)  amend- 
ed  .' 9105 

(d)  removed 24358 

916.502  (a)(lv)  and  (b)  amended 9106 

915.604    (b)(6)(ll),    (Iv)    and    (vl) 

amended 9105 

915.606  (b)  amended 9105 

915.506-2  (a)  and  (e)  amended 9105 

915.801  Amended 9105 

915.804-3  (b)(2)(lll).  (c)(8).  (g)  and 

(i)  amended 9105 

915.804-6  (e)  and  (1)  amended 9105 

915.805-5  (c)(1)  amended 9105 

915.807  (d)(6)(h)  amended 9105 

915.903  (f)  amended 9105 

916.970-4  (c)  amended 9105 

916.970-8  (b)(1)  and  (h)(1)  amend- 
ed; (b)(2)(lv)(C)  redesignated 

as(c) 9105 

915.971-4  (h)  amended 9105 

915.1003  (a)  amended 9105 

916.203-4  (d)(2)  amended 9105 

916.207-3  (d)  amended 9105 

916.306  (c)(2)  amended 9105 

916.404-2  (d)  amended 9105 

916.405  (e)  amended 9106 

917.71  Removed 24368 

917.604  (b)(9)(l)  amended 9105 

917.7003  (b)(3)  and  (e)  amended 9105 

917.7006  Amended 9105 

917.7200  (b)  amended 9106 

917.7300  (b)  amended 9106 

917.7301-4  (a)(9)  amended 9105 

917.7303  (b)  amended 9105 

917.7401  Amended 9105 

917.7402  (c)(3)  amended 9105 

917.7403  (b)  amended 9105 

917.7602  (b)  amended 9106 

919.201  (c)  amended 9106 

919.501  (c)  amended 9106 

919.705-2  (a)  amended 24359 

919.705-6  Amended 9106 

919.708  (c)  amended 9106 

920.102  Amended 9106 

920.106  Revised 9106 

922.103-4  (d)(1)  amended 9106 

922.470  (a)  amended 9106 

922.471  (e)  and  (g)(2)(lll)  amend- 
ed  9106 


922.473  (a)  and  (b)  amended 9106 

922.608-5  Amended 9106 

922.800  Amended 9106 

922.804-2  (a)(1)  amended 9106 

923  Heading  revised 9106 

923.7001  (a)  amended 9106 

923.7002  (b)  Introductory  text  and 

(d)  amended 9106 

924.103  (b)(2)  amended 9106 

924.202  (b)  amended 9106 

926.108  (b)  amended 9106 

925.204  (d)  designation  removed 9106 

925.702  (Subpart  925.7)  Added;  In- 
terim  59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

925.901  (Subpart  925.9)  Revised 9106 

928.202-70  Amended 9106 

932.501-2  (a)(3)  amended 9106 

932.803  (d)  amended 9106 

932.970  (a)(1),  (2).  (b)  heading,  (1) 

and  (2)  amended 9106 

932.7003  (a)  amended 9106 

932.7004-2  (d)  amended 9106 

932.7004-3  (b)  amended 9106 

933.103  (a),      (d)(6)     and     (e) 
amended 9106 

933.104  (a)(3),  (4)(111),  concluding 
text,  (5)(1),  (6).  (b)  and  (c)(2) 
amended 9106 

933.105  (a)(l)(ll),  (g)  and  (h) 
amended 9107 

933.170  (b)  through  (e)  amended 9107 

936.016-3  Amended 9107 

935.016^     (b)(5),     (c)     and     (d) 

amended 9107 

936.016-5  (b)(l)(ll)  amended 9107 

936.016-6  (a)  amended 9107 

935.016-7  (d)(4)  amended 9107 

936.016-8  (a)(5),  (e)(1),  (10)  and  (11) 

amended 9107 

936.016-9       Introductory       text 

amended 9107 

935.070  Amended 9107 

936.70  Removed 24359 

936.73  Removed 24359 

936.202  (a)  amended 9107 

936.601  Amended 9107 

936.602-3  (c)(6)  amended 9107 

936.602-4  (b)  amended 9107 

936.603  Amended 9107 

936.605  (c)(1)  and  (3)  amended 9107 

936.606  (f)  amended 9107 

936.702    (Subpart    936.7)    Heading 

revised 9107 

936.7002-3  (a)  amended 9107 
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TITLE  48   Chapter  9— Con. 

936.7003-1  Amended 9107 

937.205  (Subpart  937.2)  Heading 
revised;       redesignated       as 

937.207 9107 

937.207  (Subpart  937.2)  Redesig- 
nated from  937.205;  heading 
revised;  (b)  designation  and 

(7)  removed 9107 

942.003  (b)  amended 9107 

942.101  (b)  amended 9107 

942.705-1  (a)(3)  amended 9107 

942.705-3  Amended 9107 

942.705-4  Amended 9107 

942.705-5  Amended 9107 

942.708  Undesignated  text  des- 
ignated u  (b) 9107 

942.803  (c)(3)(vll)  amended 9107 

942.1401  Amended 9107 

942.1402  (a)(2)  amended 9107 

942.1403-1  (a)  and  (c)(1)  amend- 
ed  9107 

942.1403-2  (a)  amended 9107 

943.170  (g)  Introductory  text.  (1) 

and  (3)  amended 9107 

943.301  (c)  amended 24359 

944.302  (a)  and  (c)  amended 9107 

944.305-1  (a)  amended 9107 

944.307  (b)  amended 9107 

945.102-70  Introductory  text  and 

(c)  amended 9107 

945.104-70  (a)(5).  (6).  (7)  and  (11) 

ajnended 9108 

945.30a-l       Introductory       text 

amended 9108 

945.304  (c)  and  (d)  amended 9108 

945.505-14  Table  amended 9108 

945.570-2  (a),  (b)(1).  (2)  and  (g)  In- 
troductory text  amended 9108 

945.607-2  (b)  amended 9108 

945.608-2  (b)(l)(ll)  amended 9108 

945.608-6  (a)  and  (b)  amended 9108 

949.111  (a)  and  (c)  amended 9108 

949.501  (a)  designation  removed; 

amended 9108 

950.104  Amended 9108 

950.7003  (b)  amended 9108 

950.7006  (a)  amended 9108 

950.7101  (a),  (c)(2).  (d).  (e)  and  (g) 

amended 9108 

951.102  (a)  and  (c)(1)  amended 9108 

951.102-1  (Subpart  952.1)  Heading 

and  (a)  amended 9108 

952.1  Removed 24359 

952.202-1  Amended 9108 

952.204-2  Amended 9108 


952.204-70      Introductory       text 

amended 9108 

952.204-71  Amended 9108 

952.204-72       Introductory       text 

amended 9108 

952.204-73  Amended;  interim 59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

Amended 9108 

952.208-7        Introductory        text 

amended 9108 

952.208-70       Introductory       text 

amended 9108 

952.209-70  Amended 9108 

952.209-71  Amended 9108 

952.212-70       Introductory       text 

amended 9109 

952.212-71       Introductory       text 

amended 9109 

952.212-72  Amended 9109.  24359 

952.212-73       Introductory       text 

amended 9109 

952.215-22  Amended 9109 

952.215-70  Amended 9109 

Removed 24359 

952.216-15  Amended 9109 

952.223-71  Amended 9109 

952.223-72  Amended 9109 

952.223-75       Introductory       text 

amended 9109 

952.224-70  Amended 9109 

952.227-71  Amended 9109 

952.227-75  Amended 9109 

952.227-76  Amended 9109 

952.227-77  Amended 9109 

952.227-78  Amended 9109 

952.227-79       Introductory       text 

amended 9109 

952.227-80       Introductory       text 

amended 9109 

952.227-82  Amended 9109 

952.233-2  Amended 9109 

952.235-70  Amended 9109 

952.236-70  Amended 9109 

952236-71  Amended 9109 

952.236-72       Introductory       text 

amended 9109 

952249-70  Amended 9109 

952.251-70  Amended 9109 

970.0000  Amended 9109 

970.0001  (b)    Introductory    text 
ajnended 9109 

970.0404-1  Amended 9109 

970.0404-2    (b).    (d)(2)(l)    and    (11) 

amended 9109 

970.0404-3  (a)  and  (b)  amended 9109 
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970.0404-4  (d)  added;  interim 59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

(a)(3)  removed 24359 

970.0406  Amended 9109 

970.0803  (b)  amended 9109 

970.0905  Amended 9109 

970.1001  Amended 9109 

970.1509-1  (b)  amended 9109 

970.1509-2  Heading  amended 9109 

970.1509-4  (b)(6)  amended 9109 

970.1509-6      (b)(l)(lll)      and      (e) 

amended 9109 

970.1509-8  (d)  table,   (e)  and  (g) 

amended 9109 

970.2201  (a)  and  (b)(3)  amended 9109 

970.2271  (b)(1).  (2)  and  (3)  amend- 
ed  9110 

970.2272  (b)(2)  amended 9110 

(a)  amended 24359 

970.2273  (a)(7).  (8).  (b)  Introduc- 
tory  text,    (3),    (c)(l)(lv),   (2) 

and  (d)  amended 9110 

970.2303-2  (e)  added 5531 

(d)  amended 9110 

970.2901  (b)  amended 9110 

970.2902  Introductory  text 
amended 9110 

970.3001-2  Amended 9110 

970.3101-1  (c)  amended 9110 

970.3101-2  (b)(1)  amended 9110 

970.3102-1  (b)  and  (c)  amended 9110 

970.3102-2  Oi)(2)(ll),  (l)(2)(lv), 
(6)(lv),  (7)  heading.  (1)(A)  and 

(11)  amended 9110 

970.3102-5  (a)  amended 9110 

970.3102-9  Amended 9110 

970.3102-17  (a)(1)  and  (b)  Intro- 
ductory text  heading  amend- 
ed  9110 

970.3102-18  Amended 9110 

970.3102-19  (d)  introductory  text. 
(5)  concluding  text,  (e)(1)  and 

(2)(111)  amended 9110 

970.3102-20  Revised 61628 

(d)  amended 9110 

970.3102-21  (b)(3)  Introductory 
text     and     concluding     text 

amended 9110 

970.3102-22  Amended 9110 

970.3103  (c)  added 61628 

970.3201  Amended 9110 

970.3271  Amended 9110 

970.5101  (c)  amended 9110 

970.5203-1  Amended 9110 

970.520S  2  Amended 9110 


970.5203-3  Amended 9110 

970.5204-1  Amended 9110 

970.5204-2       Introductory       text 

added 9110 

970.5204-4  Amended 9110 

970.5204-6  Revised 9110 

970.5204-6  Amended 9110 

970.5204-8  Amended 9110 

970.5204-9  Amended;  Introductory 

text  added 9110 

970.5204-11      Introductory      text 

added 9110 

970.5204-12      Introductory      text 

added 9110 

Amended 24359 

970.5204-13  (e)(33)  revised 61628 

Amended;     Introductory     text 
added 9110 

970.5204-14  (e)(31)  revised 61628 

Amended;     Introductory    text 
added 9110 

970.5204-15    Amended;    Introduc- 
tory text  added 9111 

970.5204-16      Introductory      text 

added 9111 

970.5204-17    Amended;    Introduc- 
tory text  added 9111 

970.5204-18    Amended;    Introduc- 
tory text  added 9111 

970.5204-19      Introductory      text 

added 9111 

970.5204-21    Amended;    Introduc- 
tory text  added 9111 

970.5204-22      Introductory      text 

added 9111 

970.5204-23      Introductory      text 

added 9111 

970.5204-24    Amended;    Introduc- 
tory text  added 9111 

970.5204-25      Introductory      text 

added 9111 

970.5204-26      Introductory      text 

amended 9111 

970.5204-28      Introductory      text 

added 9111 

970.5204-29      Introductory      text 

added 9111 

970.5204-30  Revised 9111 

970.5204-31    Amended;    Introduc- 
tory text  added 9111 

970.5204-32  Amended 9111 

970.5204-^  (a)  and  (b)  amended 9111 

970  5204-34  Amended 9111 

Removed 24359 

970.5204-35  Heading  amended;  In- 
troductory text  added 9111 
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TITLE  4a   Chapter  9— Con. 

Amended 24359 

970.5204-36  Heading  amended;  In- 
troductory text  added 9111 

970.5204-37  Amended 9111 

970.5204-38  Amended 9111 

970.5204-41  Amended 9111 

970.5204-42      Introductory      text 

added 9111 

970.5204-43    Amended;    Introduc- 
tory text  added 9112 

970.5204-45    Amended;     Introduc- 
tory text  revised;  amended 9112 

970.5204-50  Amended 9112 

970.5204-52  Amended 9112 

970.5204-54    Amended;     Introduc- 
tory text  added 9112 

970.5204-55    Amended;     Introduc- 
tory text  added 9112 

970.5204-56    Amended;    Introduc- 
tory text  added 9112 

970.5204-57  Amended 9112 

970.5204-58      Introductory      text 

amended 9112 

970.5204-60  Amended 9112 

970.5204-61  Added 61628 

Amended;     Introductory     text 

added 9112 

970.5204-62  Added 5531 

970.7102  Amended 9112 

970.7104-7  Table  amended 9112 

970.7104-9  (b)  amended 9112 

970.7104-12  (a)  amended 9112 

970.7104-lS  (b)  amended ; 9112 

970.7104-22  (a)  amended 9112 

970.7104-24  Amended 9112 

970.7104-25  Amended 9112 

970.7104-27  (a)(2)  ajnended 9112 

970.7104-28  (c)  and  (d)  amended 9112 

970.7107  (e).  (f)  and  (g)  amended 9112 

970.7108  (a),  (c)  and  (h)  amend- 
ed  9112 

971.101  Amended 9113 

971.102  Amended 9113 

971.103  (a)  Introductory  text  and 

(b)  amended 9113 

q"!  2M  .*i mended 9113 

Chapter  15 — Environmental  Pro- 
tection Agency  (Ports 
1500—1599) 

1501.301  Amended 18976 

1501.370    Revised    (0MB    num- 
bers)  18619 

1501.602-3  (c)(2)  and  (3)  amend- 
ed  18976 


1502.1  Revised 18977 

1503.301  Amended 18976 

1503.408-1  Amended 18976 

1503.409  Amended 18976 

1503.502  Amended 18976 

1506.202  Amended 18976 

1509.170^   (b)(1).   (2).   (3).   (d).   (e) 

and  (f)  amended 18976 

1509.505-70     Redesignated     from 

1509.506 18619 

1509.506  Redesignated  as  1509.505- 
70;  new  1509.506  redesignated 
from  1509.507  and  (b)  amend- 
ed  18619 

(b)  amended 18976 

1509.507  Redesignated        as 
1509.506 18619 

1509.507-1  Redesignated  from 
1509.508;  heading  revised, 
(a)(1)  and  (b)  amended;  (c)  re- 
moved  18619 

1509.507-2  Added 18619 

1509.508  Redesignated  as  1509.507- 
1;  new  1509.508  redesignated 
from  1509.509 18619 

1509.509  Redesignated        as 
1509.508 18619 

1510.007  Amended 18976 

1510.011-80  Added 18619 

1512.104  (b)  amended 18619 

1514.201-7  Amended 18976 

1514.404-1  Amended 18976 

1515.604  (a)  amended 18976 

1515.608  (e)  amended 18976 

1515.609  (b)  amended 18976 

1515.610-70  (b)  amended 18976 

1515.612  (a)(1)  Introductory  text, 

(1),  (11)  and  (2)  Introductory 

text  amended 18976 

1515.804-3  Amended 18976 

1515.902  (c)  amended 18976 

1515.1003  Amended 18976 

1516.404-276  (a)  Introductory  text 

amended 18976 

1516.404-277     Introductory     text 

amended 18976 

1516.603-3  Amended 18976 

1517.202  (a)  amended 18976 

1522.608-4  Amended 18976 

1522.803  Amended 18976 

1522.1306  Amended 18976 

1522.1403  Amended 18976 

1527.409  Added 18620 

1530.304  Amended 18976 

1531.101  Amended 18976 

1532.102  Amended 18977 


Note   Boic*oc»  pag*  numb«r»  indlcot*  1993  charvga*. 


MAY  1994 
CHANGES  OCTOBER  1,  1993  THROUGH  MAY  31,  1994 


145 


1533.209  Amended 18977 

1533.212  (a)(3)  and  (lt))(4)  amend- 
ed  18977 

1536  201  rdl  and  (e)  amended 18977 

1536.209  (C)  amended 18977 

1536.602-2  Revised 18977 

1536.60^4  Amended 18977 

1542.705-1  (a)  and  (b)(l)(l)  amend- 
ed  18977 

1542.708  (c)  amended 18977 

1542.1202  (a)  and  (b)  amended 18977 

1542.1203  (c)  amended 18977 

1545.403  amended 18977 

1552.209-70      Introductory      text 

amended 18620 

1552.209-71  Amended 18620 

1552.209-72      Introductory      text 

amended 18620 

1552.209-73  Added 18620 

1552.209-74  Added 18620 

1552.210-80  Added 18623 

1552.212-71  Amended 18624 

1552.227-76  Added 18624 

1552.242-70  (a)  amended 18977 

Chapter  16— Office  of  Personnel 
Management  Federal  Employ- 
ees Healtti  Benefits  Acquisition 
Regulation  (Parts  1600—1699) 

1601.102  Existing  text  designated 

as  (a);  (b)  added 14764 

1602.170-11  Revised 14764 

1609.470—1609.471  (Subpart  1609.4) 

Added 14764 

1609.701        Redesignated        as 

1609.7001 14764 

1609  7001       Redesignated       from 

1609.701 14764 

(a)(7).  (b)(7)  and  (8)  added 14765 

1615.802  (a)  and  (c)  redesignated 
as  (a)(1)  and  (2);  new  (a)(1) 
and     (b)(3)     revised;     (b)(4) 

added 14765 

1615.804-70  Revised 14765 

1632  617  Revised 14765 

1633—1649  (Subchapter  G)  Head- 
ing added 14765 

1642  Added 14766 

1646.270  (Subpart  1646.2)  Added 14767 

1646.301  (Subpart  1646.3)  Heading 

added 14767 

1652.000  Amended 14767 

1652.370  Table  amended 14767 


Chapter  IB- National  Aeronautics 
and  Space  Administration  (Port* 
1800-1899) 

1801.105  (a)  table  amended  (0MB 

numbers) 12193 

1801.370  (a)(l)(l),  (11).  (Hi),  (2)(1). 

(Iv),  (5)  and  (b)  revised 12193 

(a)(l)(l)  table,  (11)  table  and  (b) 

table  amended 21667 

1801.602-3  (b)(1)  designation  and 
(2)  removed;  (b)(1)  through 
(iv)    redesignated    as    Cb)(l) 

through  (4) 12194 

1801.670  (b)  amended 21667 

1804.402  Amended 12194 

1804  404-70  Amended 12194 

1804.601—1804.677-6  (Subpart 

1804.6)  Table  1804-1  added 12196 

1804.671-3  Amended ....12194 

1804.671-4  Introductory  text,  (k), 
(n)  table,  (r),  (s)  and  (u)  table 
amended;  (v)  through  (y)  and 
(z)  through  (ttt)  redesig- 
nated as  (w)  through  (z)  and 
(bb)  through  (wv);  new  (w) 
revised;  new  (oo)(7)  redesig- 
nated as  (oo)(8);  (v),  (aa)  and 
new  (oo)(7)  added 12194 

1804.675  Removed;  interim 23801 

1804.675-1  Removed;  interim 23801 

1804.676  Table  1804-1  removed 12195 

1804.677  Removed 10079 

1804.677-1  Removed 10079 

1804.677-2  Removed 10079 

1804.677-3  Removed 10079 

1804.677-4  Removed 10079 

1804.677-6  Removed 10079 

1804.677-6  Removed 10079 

1805.202  Existing  text  designated 

aa  (a);  (b)  added,  Interim 69246 

1805.207  (c)  added 591M 

1807.103  (a)(1)  and  (b)  revised;  In- 
terim  61629 

1807.170-1  (a)  revised;  Interim 58792 

(b)(ll)    amended;    (d)(l)(l)    re- 
vised; interim 61630 

(d)(4)  added;  interim 1120C 

1807.170-4  Added;  interim 61630 

1807.7102  (a)  amended;  interlni 61630 

1807.7103-1     (b)    amended;     in- 
terim  61630 

1807.7103-2    (a)    amended;     in- 
terim  61630 
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TITLE  43    Chapter  18— Con. 

1807.7105  Removed;  new  1807.7105 
redesignated    from    1807.7106 

and  revised;  Interim 61630 

1807.7106  Redeslgmated  as 
1807.7105;  new  1807.7106  redes- 
ignated from  1807.7107;  In- 
terim  61630 

1807.7107  Redesignated  as 
1807.7106;  interim 61630 

1808  802  Amended 12197 

1808.1100  Revised 12197 

1809.200  Revised 12197 

1810.002  Amended 12197 

1814.201-70  Added 21667 

1814.406-3  (a)  revised 12197 

1814.406-4  (a)  designation  and  (b) 

removed 12197 

1814.406-5  (b)(1)  revised 12197 

1815.406  (c)  and  (d)  added;  In- 
terim  61630 

(c)  amended 11199 

1815.406-71  Added 21667 

1815.407-70  (J)  and  (k)  added;  In- 
terim  61631 

1815.570  Revised 12197 

1815.610  Revised 10081 

1815.611  Added 54299 

1815.613-70  Revised 10081 

(c)  amended 21667 

1815.613-71  (b)(5)(l)  revised;  (b)(6) 
removed;  (b)(7)  and  (8)  redes- 
ignated as  (b)(6)  and  (7) 54299 

(b)(4)  revised;  Interim 61631 

(a)  revised 10081 

(b)(4)(l)  and  (11)  amended 11199 

1815.613-72  Heading  revised;  text 
redesignated      as      (a);      (b) 

added;  interim 61631 

1815.807-70  (d)(1)  revised 12197 

1816.307-70  (h)  added;  interim 22521 

1816.404  Revised 52446 

1816.405  Revised 52449 

1816.603-3  (a)(1)  designation.  (2). 

and  (3)  removed;  (a)  amend- 
ed; (a)(l)(l)  through  (xl)  re- 
designated as  (a)(1)  through 

(11) 12197 

1817.504  (a)  amended 12197 

1824.102  Revised 12197 

1824.202  (a)  revised 12197 

1825  604  (e)  amended 12197 

1828.371  Revised;  Interim „ 54050 

1828.373  Removed;  interim 54051 

1831.205-18  Added;  interim 22521 

1831  206-670  Added 12198 

1831.205-671  Added 12198 


1832.40!M  Amended 12198 

1832.702-70  (d)  amended 12198 

1832.705-2  Removed 12198 

1832.705-270  (b)  amended 12198 

1833.211    Regulation    at    58    FR 

44462  confirmed 53138 

1833.211-70  Regulation  at  58  FR 

44462  confirmed 53136 

1834  Revised;  interim 58792 

1834.000  Amended 10080 

1834.001  (b)  amended 10080 

1834.005-1  (b)(3)  corrected 68687 

(a)  revised 10080 

1835.003  (c)  revised 12198 

1837.200  Revised 12198 

1839.7003^  (a)(6)  added 59189 

1839.7008  Added 59189 

1842.173  Amended 12198 

1842.202-72  Amended 12198 

1842.270  Revised 21667 

1842.7201—1842.7201  (Subpart 

1842.72)  Added;  Interim 23801 

1843.101—1843.105  (Subpart  1843.1) 

Added;  interim 23803 

1845.302-1  (c)  added;  Interim 13250 

Regxilatlon  at  59  FR  13250  eff. 

date  corrected  to  3-21-94 27312 

1845.302-70  Revised 12198 

1846.270  (a)  amended 12198 

1847.200-70  Revised 12199 

1852.204-71  Removed;  Interim 23802 

1852.204-72  Removed;  interim 23802 

1852.215-70  Amended;  interim 61631 

1852.215-81  Added;  interim 61631 

Amended 1119& 

1852.215-82  Added;  interim 61632 

1852.215-83  Added;  interim 61632 

1852.216-76  Revised 52449 

1852.216-77  Added 52449 

(d)  added 21668 

1852.216-63  Amended 52450 

1852.216-84  Amended 52450 

1852.216-85  Revised 52450 

1852.216-88  Added 52450 

1852.216-89  Added;  Interim 22521 

1852.226-72  Revised;  interim 54051 

1852.228-76  Revised;  Interim 54052 

1852.228-78  Added;  interim 54051 

1852.231-71  Added 12199 

1852.234-70  Added;  Interim 58794 

Amended 10080 

1852.234-71  Added;  interim 58794 

Amended 10080 

1852.237-71  Amended 12199 

1852.239-70  Added 59189 

Corrected 62556 


1852.242-70  Amended 21668 

1852.242-73  Added;  Interim 23802 

1852.242-74  Added;  Interim 23802 

1853.204-70  Heading  amended;  (o) 

removed 10079 

1870  103  Appendix  I  amended 12199 

1870.303  Appendix  I  amended 54300 

Appendix  I  amended;  interim      61632, 

61633,61634 

Appendix  I  amended 10079, 

11200,  12199 
1870  501— 1870.503  (Subpart  1870.5) 

Added;  Interim 58795 

1870  502  Amended 10080 

1870  503  Appendix  I  corrected 68687 

Appendix  I  amended 10081 

1871  Added;  eff.  in  part  to  6-30- 

97 54300 

1871.102  (b)  added  (effective  date 

pending)     54301 

Chapter  28— Department  of 
Justice  (Parts  2800-2899) 

2S01  601  Revised 68774 

2801  601-70  Removed 68775 

2801  602-70  Revised 68775 

2801  603  Revised 68776 

2801  603-2    (d)(3)    correctly   re- 
vised  13661 

2802.102  (a)  revised 68778 

2806  304  (a)  amended 68778 

2806  501  (b)  revised 68779 

2806  502  Revised 68779 

2807  102  (b)  revised 68779 

2807  103  (a)  revised 68779 

2807.170-1  (a)  amended 10080 

2807.7001  (b)(1)  amended 68779 

Ctiapter  61— General  Services 
Administration  Board  of  Con- 
tract Appeals  (Parts 
6100—6199) 

69250 


6101  Revised 

Ctiaptor  99— Cost  Accounting 
Standards  Board,  Office  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  and  Budget 
(Parts  9900—9999) 

9903  201-1   (b)   Introductory   text 

and  (15)  revised 58801 

9903.201-2  (a)(1),  (2),  (b)(1).  (2)  and 

(d)  revised;  (a)(3)  removed 58801 

(a)(2)  and  (b)(1)  corrected 65556 


9903  201-3  Amended 58802 

Corrected 61844,65556 

9903.201-4  (c)(1)  revised 58802 

Corrected 65556 

9903.202-1  (b)(1),  (2)  and  (c)  re- 
vised  58802 

9903.301  Amended 58802 

Proposed  Rules: 

2 69588 

4 69588 

5 „ 69588 

8 69588 

14454 

9 63494 

8108,  14455 

12 69588 

13 59616,  69588 

14 59618,69588 

7714 

15 59618,  64824,  69588 

6750. 

8108,  13164,  14457,  14458,  16388, 

16389 

16 69568 

19 16390 

25 16391 

28 16392 

31 5750.  14458,  16393 

32 23776 

35 13164 

42 5750,  8108,  14459 

44 16393 

45 14460,  14461,  14462,  14464 

46 5750,14466 

47 14467 

49 69588 

51 14454 

52 59618,  63492,  63494,  64826,  69588 

6750, 

13164,  14454,  14455,  14459,  14462, 

14464,  14467,  14468,  16389,  16390, 

16391,  16392,  16393,  23776 

53 69588 

209 58315,  58316,  60244 

217 5831 7 

219 15151 

225 17756,  19753 

235 58673 

242 58315,  58317.  60244 

245 12223   26185 

252 58316,60244 

12223,  15151 

300—399  (Ch.  3) 3040 

500—599  (Ch.  6) 8589 

516 5561 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  MAY  31,  1994 


TITLE  48   Proposed  Rules:— Con. 

519 

53a. 


.2345 
.8590 

562 2345.  5661.  6231.  8690 

837 5454« 

852 WS4« 

871 6942 

900-999  (Ch.  9) 9682 

004  635S3 

912 6761.9277 

917 63SM 

927 14693 

936 «M*3 

939 6*556 

943 6i6M 

951 14693 

962 636M 

5751.  9277.  14692 

970 63553 

5751,  9277.  14593 

1200—1299  (Ch.  12) 4622 

1400-1499  (Ch.  14) 9718 

1807 24104 

1815 9951.24104 

1819 5974 

1837 9951.18618 

1846 7966 

1852 5974,  7966.  9951.  18518 

1901—1953  (Ch.  19) 16390.  18090 

5419 21954 

5452 21954.  21956 

9903 15685 

9904 5«999 

26774 

9990— 9999  (Ch.  9) 26772 

TITLE  49— TRANSPORTATION 

Subtitle  A— Office  of  the  Secretary 
of  Transportation  (Part$  1—99) 

1  22  Re  vised 10061 

1  23  Re  vised 10062 

1  25  (b)  amended 10063 

1  26  (a)  revised 10063 

1.43  (c)  amended 10061.  10063 

1.45  (e)(2)  amended 10061 

1  47  (p)(2)  amended 10061 

1.48  (cc)  amended 10081 

1  56  Revised 10083 

1.56a  Revised 10063 

1.56b  Added 10064 

1  57b  Heading  rtvleed 10064 

1.63    Heading    and    introductory 

text  amended 10064 

1.65  (c)(1)  amended 10061 

(c)  Introductory  text  amend- 
ed  10064 


7.11  Amended 10061 

7.53  (c)  amended 10061 

7.97  (e)  amended 10061 

7  Appendix  D  revised 65824 

8.11  (b)(1)  amended 10061.  10064 

10  Authority  citation  revised 67697 

10.61  (a)  amended 67697 

10  Appendixes  A  and  D  amend- 
ed  67697 

Appendix  A  corrected 13662 

19  Added;  interim 15639 

28.170  (1)  amended 10061 

37  Nomenclature  change 63101 

37.3  Amended 63101 

37.7  (b)  revised 63101 

37.9  (d)  revised 63102 

37.15  Added 17447 

37.47  (c)(1)  revised 63102 

37.51  (c)(1)  revised 63102 

37.87  (d)  redesignated  as  (e);  new 

(d)  added 63102 

37.165  (g)  revised 63103 

37.167  (j)  added 63103 

37  Appendix  A  amended 38211 

38  Authority  citation  revised 63103 

38.113  Amended 63103 

38.125  (d)(2)  revised 63103 

40  Authority  clUtlon  revised 7354 

40.1—40.19  Designated  as  Subpart 

A  and  revised 7364 

40.21—40.39   Designated   as   Sub- 
part B 7355 

40.25  (0(10)  revised 7355 

40.29  (b)(2)  revised;  (b)(3)  added 7356 

40.33  (e).  (f)  and  (g)  revised;  (h) 
redesignated  as  (1);  new  (h) 

added 7356 

40.51—40.83  (Subpart  C)  Added 7357 

Ctiapter  I— Research)  and  Special 
Programs  AdnnlnistratJon,  De- 
partment of  Transportation 
(Parts  100—199) 

107  Authority  citation  revised 51527 

Clarification 53626 

Filing  requirements 22132 

107.117  (a)  amended 51527 

107.101—107.123   (Subpart   B)   Ap- 
pendix B  amended 51527 

107.202  (d)  amended 51527 

107.315  (c)  and  (d)  amended 51527 

107.327  (a)(l)(iii)  amended 51527 

107.606  (d)  amended 51527 

171  Authority  citation  revised 51527 

Clarification 53626 
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Filing  requirements 22132 

171.6  (b)(2)  table  amended 51527 

171.8  Amended 51528 

171.9  (b)(4)  amended 51528 

171.14  (b)(5)  removed;  (b)(6)(lii) 
added 66303 

171.15  Authority  citation  re- 
moved  51528 

172  Authority  citation  revised 51528 

172.101  Table  amended 51528,  51529 

Appendixes  A  and  B  amended 51531 

172.102  (c)(1).  (3)  and  (5)  amend- 
ed  51531 

172.202  (a)(2)  amended 51531 

172.203  (k)  introductory  text.  (3). 
(4)(lil)  and  (Iv)  amended 51531 

172.400a  (a)(6)  amended 51531 

172.406  (a)(2)  and  (e)(1)  amended 51531 

172.525  (b)  amended 51531 

172.526  (b)  amended 51531 

172.556  (b)  amended 51531 

173  Authority  citation  revised 51531 

Clarification 53626 

173.2  Table  amended 51531 

173.3  (c)  introductory  text 
amended 51531 

173.4  (a)  Introductory  text,  (2)  In- 
troductory text  and  (11) 
amended 51531 

173.7  (a)  introductory  text 
amended 51532 

173.10  (d)  and  (e)  amended 51532 

173.21  (b)  and  (J)  amended 51532 

173.22  (a)(3)(i)  amended 51532 

173.24a  (b)(4)(l)  amended „51532 

173.25      (a)      introductory      text 

amended 51532 

173.31  (c)(9)  amended 51532 

173.33  (c)(4)  and  (d)(1)  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

173.34  (e)(16)    introductory    text 

and  (V)  amended 51532 

173.56  (b)(2)    Introductory    text 

and  (1)  amended 51532 

173.57  (a)  Introductory  text 
amended 51532 

173.62  (b)  amended 51532 

173.115  (a)  Introductory  text  and 

(2)  amended 51532 

173.124  (b)(2)  amended 51532 

173.127  (a)  amended 51532 

173.128  (a)  Introductory  text 
amended 51532 

173.132  (b)(1)  amended 51532 

173.133  (b)(l)(ii)  amended 51532 


173.136     (a)     Introductory     text 

amended 51532 

173.151  (b)(2)  amended 51532 

173.159  (g)(1)  amended 51532 

173.225  (b)  table  amended 61532 

173.247      (g)(l)(ll)     and     (111)(B) 

amended 51532 

173.301  (g)(5)  amended 51532 

173.304  (d)(3)(i)  amended 51532 

173.306     (1)     Introductory     text 

amended 51532 

173.315  (a)  table  amended 51532 

173.318  (b)(3)(li)  amended 51532 

173.323  (f)  amended 51532 

173.417  (b)(2)(li)  Table  5  amend- 
ed  51533 

173.433  (b)(4)  amended 51533 

173  Appendixes    B.    D    and    E 
amended 51533 

174  Authority  citation  revised 51533 

174.1  Amended 51533 

174.25  (a)(2)(ll)  amended 51533 

174.55  (c)  amended 51533 

174.82  (a)  amended 51533 

174.290  Heading  amended 51533 

174.430  Amended 51533 

174.700  (c)  table  amended 51533 

175  Authority  citation  revised 51533 

175.320  (a)  table  and  (c)  introduc- 
tory text  amended 51533 

176  Authority  citation  revised 51533 

176.5      (b)      Introductory      text 

amended 51533 

176.83  (f)(4)  amended 51533 

176.100  Amended .'. 51533 

176.118  (b)  amended 51533 

176.410  (c)(2)  amended 51533 

177  Authority  citation  revised 51533 

177.825  Revised 51533 

177.834  (J)  amended 51533 

177.838  (g)  amended 51533 

177.857  (d)  amended 51533 

177.858  (b)(1)  amended 51533 

178  Authority  citation  revised 51533 

Clarification 53626 

178.39-9  (a)  amended 51533 

178.39-14  (b)  amended 51534 

178.46-12  (e)  redesignated  as  (c) 51534 

178.53-9  (b)  amended 51534 

178.55-20    (a)    introductory    text 

amended 51534 

178.56-<3  Amended SI 534 

178.56-11  (a)  amended 51534 

178.60-24  (a)  amended 51534 

178.61-«  (c)(2)  amended 51534 

178.61-20  (b)  amended 51534 
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TITLE  49   Chapter  I— Con. 

178.270-6  (d)  amended 51534 

178.270-11  (d)(1)  amended 51534 

178.337-1  (f)  amended 51534 

178.337-16  (b)(2)  amended 51534 

178.33a-10  (c)  amended 51534 

178.338-19  (c)  amended 51534 

178.345-14  (b)(ll)  amended 51534 

178.352-2  (a)  amended 51534 

178.352-6  (a)(2)  amended 51534 

178.362-2  (e)(5)  amended 51534 

178.516  (b)(3)(l)  Introductory  text 

amended 51534 

178.518  (a)(2)  amended 51534 

178.600  Amended 51534 

178.603  (a)  table  amended 61534 

178.605  (d)(1)  amended 5)534 

179  Authority  citation  revised 51534 

Amended 51534 

179.101-1  (a)  table  amended 51534 

179.105-4   (a)   Introductory   text 

amended 51534 

179.203-1  (a)  amended 51534 

180  Authority  citation  revised 51534 

Clarification 53626 

180.405    (f)(2)    Introductory    text 

amended 51534 

(b)  and  (c)(1)  table  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

180.407  (f)(l)(l)(C)  amended 51534 

180413    (d)(l)(l).     (11)    and    (111) 

amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

180.417  (a)(3)  heading  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

190.9  Added 17280 

192  3  Amended 17281 

192.9  Revised 17281 

192  150  Added 17281 

192  453  Revised;  eff.  2-11-95 6684 

192  603  (b)  revised;  eff.  2-11-95 6584 

192.605  Revised;  eff.  In  part  2-11- 

95 6584 

192.615  (d)  redesignated  as 
192.616;  eff.  2-11-95 6585 

192.616  Redesignated  from 
192.615(d);  eff.  2-11-95 6585 

192.706  (a)  removed;  (b)  Introduc- 
tory text,  (1)  and  (2)  redesig- 
nated as  Introductory  text, 
new  (a)  and  new  (b);  eff.  2-11- 
95 6685 

192.723  (bMl)  amended 54528 

(b)<2)  revised 54529 


Heading  and  (a)  revised;  eff.  2- 

11-95 6585 

192.727  Heading  and  (a)  revised; 

eff.  2-11-95 6585 

192.729  Removed;  eff.  2-11-95 6585 

192.733  Removed;  eff.  2-11-95 6586 

192.737  Removed;  eff.  2-11-95 6585 

193.2015  Removed 17281 

195  Authority  citation  revised 17281 

195.2  Amended 17281 

195.8  Amended 17281 

195.56  (a)  amended 17281 

195.58  Amended 17281 

195.106  (e)  amended 17281 

195.120  Revised 17281 

195.260  (e)  amended 17281 

195.402  (c)(14)  added;  eff.  In  part 

2-11-95 6685 

199  Common  preamble 68194 

Authority  citation  revised 68260 

Heading  revised 7430 

199.1—199.25  Designated  as  Sub- 
part A 7430 

199.1  (a)  amended 68260 

199.23  (a)(2)  revised 68260 

199.25  Added 66261 

199.200—199.245       (Subpart        B) 

Added 7430 

Chapter  II— Federal  Railroad  Ad- 
ministration, Department  of 
Transportation  (Parts  200—299) 

207  Added t.'>fl" 

217  Common  preamble 68194 

217.13  (d)  removed 68235 

219  Common  preamble 66194 

Nomenclature  change;  eff.  1-1- 
95 7457 

219.3  (a)  Introductory  text  and 
(c)  revised;  (b)(3)  added;  eff. 
1-1-95 7457 

219.5  Amended;  eff.  1-1-95 7457 

219.9  (a)  amended;  (c)  added;  eff. 
1-1-95 7458 

219.11  (b)(2)  revised;  (g)  redesig- 
nated as  (h);  (c)(4)  and  new 
(g)  added;  eff.  1-1-95 7458 

219.15  Removed;  eff.  1-1-95 7458 

219.23  Heading,  (a)  and  (b)  re- 
vised; (d),  (e)  and  (f)  added; 
eff.  1-1-95 7458 

219.101    (a)(2)(ll)    revised;    (a)(3) 

and  (4)  added;  eff.  1-1-95 7459 

219.104  (a),  (d)  and  (e)  revised;  (D 

and  (g)  added;  eff.  1-1-95 7459 

219.107  Added;  eff.  1-1-95 7460 
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219.201  (a)(l)(lll),  (2)(11)  and  (b) 
revised;  eff.  1-1-95 

219.203      (a)(1)      revised;      (d)(2) 

amended;  eff.  1-1-95 7460 

219.205  (a)  revised;  eff.  1-1-95 7460 

219.206  Added;  eff.  1-1-95 7461 

219.209  (a)(1)  amended;  (c)  added; 

eff.  1-1-95 7461 

219.211  (a),  (c)  ajid  (d)  amended; 

(e)  and  (h)  revised;  eff.   1-1- 

95 7461 

219.213  (a)  and  (b)  revised;  eff.  1- 

1-95 7461 

219.300  Added;  eff.  1-1-95 7461 

219.301—219.309       (Subpart       D) 

Heading  revised;  eff.  1-1-95 7461 

219.301  Cb)(l).  (f)  and  (g)  removed; 

(b)  Introductory  text,  (2)  In- 
troductory text  and  (c)  In- 
troductory text  revised;  eff. 
1-1-95 7461 

219.302  Added;  eff.  1-1-95 7462 

219.303  Revised;  eff.  1-1-95 7462 

219.307  Removed;  eff.  1-1-95 7462 

219.309  Removed;  eff.  1-1-95 7462 

219.501—219.505  (Subpart  F)  Head- 
ing revised;  eff.  1-1-95 7462 

219.501  Revised 7462 

219.503  Revised;  eff.  1-1-95 7462 

219.505  Heading  revised;  (a)  des- 
ignation   and    Cb)    removed; 

eff.  1-1-95 7462 

219.601—219.605       (Subpart       O) 

Heading  revised;  eff.  1-1-95 7462 

219.601  Heading,  (b)(2)(lll)  con- 
cluding text  and  (7)  revised; 

(c)  amended;  eff.  1-1-95 7462 

219.603  Heading  revised;  (a)  des- 
ignation, (b)  and  (c)  re- 
moved; eff.  1-1-95 7463 

219  605     Heading     revised;      (b) 

amended;  eff.  1-1-95 7463 

219.607  Added;  eff.  1-1-95 7463 

219.608  Added;  eff.  1-1-95 7464 

219.609  Added;  eff.  1-1-95 7464 

219.611  Added;  eff.  1-1-95 7464 

219.701—219.713       (Subpart       H) 

Heading  revised;  eff.  1-1-95 7464 

219.703  Heading  revised;  eff.  1-1- 

95 7464 

219.707  Heading  revised;  (a) 
amended 7464 

219.708  Added 7464 

219.713  Removed;  eff.  1-1-96 7464 

219.715  Added;  eff.  1-1-95 7464 


219.801  (Subpart  I)  Added;  eff.  1- 

1-95 7465 

219.803  (Subpart  I)  Added 68235 

219.901—219.905        (Subpart       J) 

Added;  eff.  1-1-96 7466 

219  Appendix  D  added 68237 

Appendix  D2  added 66250 

Appendix  D3  added;  eff.  1-1- 

95 7468 

Appendix  D4  added;  eff.  1-1- 

95 7477 

229  Authority  citation  revised 24963 

229.133  (b)  revised;  interim 24963 

Chapter  III— Federal  Highway  Ad- 
ministration, Department  of 
Transportation  (Parts  300—399) 

Chapter  III  Interpretation 60734 

350.11  (a)  revised;  interim 5264 

360.21  (d)(3)  added;  Interim 5264 

360  Appendix  C   amended;   in- 
terim  5264 

382  Added 7505 

383  Authority  citation  revised 26028 

383.6  Amended 26028 

383.37  (a)  and  (b)  amended;   (c) 

added 26028 

383.61  (d)  redesignated  as  (e);  new 

(d)  added 26028 

383.53  Revised 26028 

384  Added 26039 

390.3  (f)(6)  removed;  ett.  1-1-95 8752 

390.5  Amended 59196,  67375 

Amended;  eff.  1-1-95 8752 

Amended 26028 

391  Common  preamble 68194 

391.15  (d)  added 26028 

391.31  (a)  revised;  eff.  1-1-95 8762 

391.35  (a)  revised;  eff.  1-1-96 8752 

391.43  Amended;  (e)  Introductory 

text  and  (g)  revised 59196 

391.51  (a)  revised;  eff.  1-1-95 8752 

391.68  Added;  eff.  1-1-96 8752 

391.73  Added;  eff.  1-1-95 8762 

391.83  (a)  revised;  eff.  1-1-S5 8753 

391.87  (h)  revised 68222 

391.93  Revised 7514 

391.125  Added 7514 

392.5  Heading,  (a)(1).  (2),  (3)  and 

(b)(2)  revised 7615 

392.71  Added 67375 

393.42  (b)(4)  removed 26674 

393.67  (a)(6)  added;  eff.  1-1-96 8753 

395.2  Amended 7515 

395.8    (a)   introductory   text   re- 
vised; eff.  1-1-95 8753 
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TITLE  49    Chapter  ill— Con 
396.3    (b)    Introductory    text    re- 
vised; eff.  1-1-95 8753 

396.11  (d)  revised;  eff.  1-1-95 8753 

Chapter  V— National  Highiway 
Traffic  Safety  Aaministration, 
Department  of  Transportation 
(Ports  500—599) 

526  Authority  citation  revised 25576 

526.1  (b)  and  (c)  revised 25576 

526.2  Revised 25676 

526.3  Heading,  introductory  text 
and  (a)  Introductory  text  re- 
vised  25576 

526.4  Removed 25576 

526.5  Introductory  text  and  (a) 
revised 25576 

531.5  (b)(2)  revised 62295 

533.5  (a)  Table  IV  added 16323 

541  Appendixes  A  and  A-I  re- 
vised   63298 

Appendix  A-II  revised 62299 

542  Re  vised 21672 

543.5  (a)  revised 10758 

543.6  (a)(1)  revised 10758 

544  Appendix  A  revised 63301 

Appendixes  B  and  C  revised 63302 

566  Authority  citation  revised         5^104 

555.9  (c)(1)  revised 58104 

571  Petition  denied 2756. 14569,  27506 

Technical  correction 19753 

571.103  Amended 11006 

571  108  Amended 52026,  64169,  65676 

Corrected 3164 

571.111  Regulation  at  57  FR  57000 

confirmed 53666 

Amended 60402 

571.120  Amended 25578 

571.121  Amended 6909 

Figure  1  revised 6911 

Amended;  eff.  10-20-94 18323 

571.131  Amended;  Interim 26761 

571.203  Amended 63304 

571.208  Amended;  eff.  »-l-95 52926 

Figure  5  added;  eff.  9-1-95  .  52927 

Amended,  eff.  9-1-97 59191,  59193 

Amended 11203.  17994,  25827 

571.209  Amended 17994 

571.213  Amended 7647.  15863 

Corrected 14452 

571.217  Amended 22999 

571.301  Amended 517M 

571.303  Added;  eff,  9-1-85 19659 

582  Petition  denied 13630 


Chapter  VI— Federal  Transit  Ad- 
ministration, Department  of 
Transportation  (Ports  600—699) 

604.9  (b)(8)(lv)  revised 52685 

613  Authority  citation  added; 
subpart  authority  citations 
removed 58079 

613.100  (Subpart  A)  Revised 58079 

613.200  (Subpart  B)  Revised 58079 

614  Added;  interim 63485 

Technical  correction 64374 

626  Removed 63485 

653  Re  vised 7589 

654  Added -.>4? 

665  Authority  citation  revised 58733 

665.3  (d)  revised;  interim 58733 

665.5  Amended;  Interim 58734 

Ctiapter  X— Interstate  Commerce 
Commission  (Ports  1000—1399) 

1002  Regulation  at  58  FR  7748  eff. 

10-1-93 52027 

1002.2  (0  table  amended 4844 

1017  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1018  Regulation  at  58  FR  7748  eCf. 
10-1-93 52027 

1033  Revised 60144 

1035  Revised 60797 

1039.11  (a)  table  revised 53434 

1051  Authority  citation  revised 2303 

Interpretation 14570 

1051.2  (a)  Introductory  text  and 
(1)  through  (11)  redesignated 
as  (a)(1)  introductory  text 
and    (1)    through    (xl);    new 

(a)(2)  and  (3)  added 2303 

Regulation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

1053  Added 2303 

Regulation  at  59  FR  2303  eff, 

date  delayed  to  4-2-94 6221 

Interpretation 14570 

1056.2  (a)(3)  revised 2305 

1056.18  Revised 2305 

1145.9  Existing  text  redesignated 
as   (a);   (a)   heading   and   (b) 

added 53667 

1180.0  Amended 631 04 

1180.2  (b)  revised 63104 

1180.4  (b)(l)(lv)  revised 63104 

1180.6  (b)  introductory  text  re- 
vised; (c)  added 63104 

1180.9  Introductory  text  revised 63104 

1207  Removed 5110 
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1240.1  Revised 6110 

1249.2  (a),  (h)(1),  (4)  and  (c)  re- 
vised; (b)(5)  added 5111 

1312  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

Authority  citation  revised.... 2304.  4844 

Technical  correction 11557 

Interpretation 14570 

1312.14  (a)(4   added 2304 

Heading:  revised 4844 

Regulation   at  59  FR  2304  eff. 

date  delayed  to  4-2-94 6221 

1312.20  (h)(1)  revised 10305 

1312.41  Added 4844 

1313  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1314  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

Proposed  Rules: 

23 52050,  63153 

27 63154 

37 52735 

40 7367 

107 15602 

171 15602 

172 52574,59224 

173 52574 

174 59224 

175 59224 

176 59224 

177 59224 

179 52574 

192 59431 .  68382 

6168,  13300 

195 2802 

199 7614 

212 3061 

215 11238 

219 7482.  7614 

234 3051 

382 7528,  7614 

390 51800 

391 65634 

1366,5376 

392 1366 

393 1706.2811 

396 64923 

1366 

500—599  (Ch.  V) 60828 

533 16324 

552 57579.60419 

554 60419 

571 54099. 

57975.  59226.  63321.  65156,  67909, 

68846 


281. 

10779,  11750,  11962,  12225.  13635, 
14830.  16788.  17324,  17325,  17326. 
18090,  18091,  21740.  23184.  23662, 

25590 

572 54099 

18091 

573 60419 

575 59226 

576  576 19686,  60419 

577 60419 

580 


583, 
663. 
669, 


23186 

.61042.62415.63327 

7614 

64856 


9460 

821 54102 

1002 11240 

1011 11240 

1023 27002 

1039 54317,  54318,  54320,  54321,  54323 

1063 51603,  57978 

1106 61800,  60164,  68383 

1121 51800,  60164.  68383 

1130 11240 

1152 51800,  60164,  68383 

1181 65695 

1182 65695 

1186 65695 

1188 65695 

1312 64717,68108 

2347,  16164,  26777 

1314 16164,  26777.  19686,  21907,  21913 


TITLE  50-WILDUFE  AND 
FISHERIES 

Chapter  I— United  States  Fish  ar>d 
Wildlife  Service,  Department  ot 
the  Interior  (Parts  1-199) 

15  Revised 60536 

16  Authority  citation  revised 58979 

16.13  Revised 58979 

17.11  (h)  table  amended  53804, 

53807,  54065,  65095,  68486 

(h)  table  amended 4856, 

5498,  10584,  13397.  13836,  17998 
(h)  table  amended;  eff.  1-31-94 

through  &-2&-94 5310 

(h)  table  amended;  eff.  4-18-94 
to  12-14-94 18327 

17.12  (h)  table  amended 52030, 

62049   68480 
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TITLE  60    Chapter  1— Con. 

(h)  table  timended 14371, 

5509.  8141.  9327,  9936.  10323,  13840, 
14493,  15345 
17.21  (gXl)  Introductory  text  re- 
vised  ««325 

17.41  (b)  added 65095 

17.84  (cKl).  (4).  (SKlli).  (8).  (9), 
(10)  and  (11)  correctly  re- 
vised;     (c)(5)(lv)      correctly 

adoed.  CFR  correction 52031 

17.95  (b)  amended , 4856 

(c)  amended 5845 

(c)  corrected 9032 

(e)  amended 10906.  10914.  13397 

17.108  (a)(3)  through  (6)  and  Illus- 
tration revised;  (aK7)  re- 
moved  24658 

18.121—18.129  (Subpart  J)  Added; 

eff  12-16-93  through  6-16-95 60410 

20  Temporary  regulations 65656 

21.29  (k)  amended 11204 

24.12  (a)  and  (e)  amended 68543 

(e)    redesignated    as    (g)    and 
amended;    new    (e)    and    (f) 

added 14121 

32  7  Amended 6685.  6688 

32  20  Amended 6688 

32  22  Amended 6688 

32  23  Amended 6689 

32.24  Amended 6689 

32  25  Amended 6685 

32  28  Amended 6690 

32  29  Amended .> 6691 

32.30  Amended 6691 

32.31  Amended 6691 

32  32  Amended 6685.  6692 

32  34  Amended 6685.  6692 

32.37  Amended 6692 

32.39  Amended 6685.  6693 

32.40  Amended 6693 

32.41  Amended 6693 

32  42  Amended 6693 

32  43  Amended 6694 

32  44  Amended 6694 

32  45  Amended 6694 

32.47  Amended 6694 

32  49  Amended 6686 

32.50  Amended 6694 

32  51  Amended 6695 

32.52  Amended 6695 

32  53  Amended 6686 

32.55  Amended 6695 

32  56  Amended 6696 

32.57  Amended 6698 

32.60  Amended 6698 

32  62  Amended 6698 


32.63  Amended 

32.64  Amended 

32.66  Amended 

32.67  Amended , 

32.69  Amended 6700 

36.39  (J)  added;  interim;  eff.  6-25- 

94  through  9-30-94 24566 

85  Re  vised 11206 

100.24  (a)(1)  table  and  (2)  table 
amended 27463 

100.25  (b)(2)(l)  Introductory  text, 
(Iv)  Introductory  text  and  (f) 
revised;  (m)(l)  table  amend- 
ed   61811 

Chapter  II— National  Marine  Flsti- 
GHGs  Service,  National  Oceanic 
and  Atmosptieric  Adnninistra- 
tion,  Department  of  Commerce 
(Ports  200—299) 

204.1    (b)    table    amended    (0MB 

numbers) 59401 

Regiilatlon  at  58  FR  33567  con- 
firmed  13894 

215  Harvest  quotas 56297 

216  Temporary  regulations 8142 

Finding  of  conformance 16655 

216.3  Amended 16145 

216.4  (b)(1)  through  (h)  removed; 
(b)     Introductory     text     re- 
vised  65134 

216.15  (f)  added 58297 

216.24  (aXD.  (bXlKilD  heading 
and  (v)  amended; 

(d)(2)(vll)(C)(;)    Introductory 

text  and  ((0(0)  revised 63539 

(d)(2)(vlll)    Introductory    text, 
(A)    Introductory    text,    (B), 

(C)  and  (E)  amended 63540 

(e)(3)(l)(A)(;)  revised 16145 

216.110—216.113  (Subpart  I)  Re- 
moved  65134 

217  Temporary  regulations 23169 

217.12  Amended 54067 

Amended;  interim 10686 

222.23  (a)  amended 450 

226.22  Added 68551 

226  Table  3  and  Figure  5  added 66552 

227  Temporary  reg\ilatlonB 2316S 

227.4  (e)  removed;  (0.  (g)  and  (h) 

redesignated  as  (e),   (f)  and 

(g) 450 

227.12  (a)(3)  Table  1  amended 53139 

(a)(3)  Illustration  revised 53Ui 

(a){3)  corrected 56594 
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227.21  (a),  (b)(1)  and  (2)  amend- 
ed  

227.72  (e)(4)(ll)  and  (HI)  redesig- 
nated as  (e)(4)(lll)  and  (Iv); 
new  (e)(4)(lv)  Introductory 
text    revised;    new    (e)(4)(ll) 

added 54067 

(e)(5)  heading  and  (1)  revised 54068 

(e)(4)(l)(G)(2)    redesignated    as 
(e)(4)(l)(G)(2)(0; 

(e)(4)(l)(G)(2)(ii)  added 25829 

227  Figures  10  and  11  added 54069 

Figure  12a  added 25830 

Figure  12b  added 25831 

228.51—228.57  (Subpart  F)  Added; 

eff.  3-3-94  through  3-3-99 5126 

229  Regulation  at  54  FR  21921  eff. 

date  extended  to  4-1-94 51789 

Regulation  at  54  FR  21921  eff. 
date  extended  to  5-1-94 17048 

229.1  (b)  amended 51789 

(b)  amended 17049 

282.2  Regulation  at  58  FR  33567 
confirmed  and  amended 13894 

282.3  Regulation  at  58  FR  33567 
confirmed 13894 

282.5  Regulation  at  58  FR  33567 
confirmed 13894 

282.6  Regulation  at  58  FR  33567 
confirmed 13894 

282.8  Regulation  at  58  FR  33568 
confirmed 13894 

282.9  Regulation  at  58  FR  33568 
confirmed 13894 

282.14  Regulation  at  58  FR  33568 
confirmed 13894 

282.15  Regulation  at  58  FR  33568 
confirmed 13894 

285  Harvest  quotas 53434 

Temporary  regulations 53668,  63104 

285.2  Amended;  Interim 17725 

286.22  (a),  (d)  Introductory  text, 
(1),  (2),  (e)  Introductory  text, 
(f)  Introductory  text  and  (1) 
amended;  (e)(1)  revised;  In- 
terim  17726 

285.23  (c)(1)  and  (2)  revised;  In- 
terim  17726 

285.24  (e)  added;  Interim 17726 

285.26  Introductory  text  revised; 

intertm 17726 

285.29  (a)  and  (b)(1)  revised;  In- 
terim  17726 

285.31  (a)(28).  (30)  and  (37)  re- 
vised; (c)  removed;  Interim 17726 


Chapter  III— International  Regu- 
latory Agencies  (Fishiing  and 
Wtialing)  (Ports  300-399) 

301  Temporary  regulations 51253 

Revised 22526 

Inseason  adjustments 24359 

Fishery   management   meas- 
ures  24964 

301.7  (f)  revised 27242 

301.11  (g)  revised 27242 

371  Inseason  adjustments 54307 

380.2  Amended 11730 

380.20  Revised 25835 

380.23  (c),  (e)  Introductory  text, 
(f)  Introductory  text,  (g),  (h) 
Introductory  text,  (1),  (2),  (1), 
(k)  Introductory  text  and  (3) 
revised;  (k)(5)  added 25835 

380.24  (f)  introductory  text,  (2), 
(g)(1)  introductory  text,  (11) 
and  (2)  revised;  (f)(3). 
(g)(l)(lll)  and  (Iv)  added; 
(g)(l)(l)  amended 25836 

380.26  (d)  through  (h)  revised 25836 

380.27  (c)  and  (d)  revised;  (e) 
added 25837 

380.28  Added 11730 

380.30  Added 25837 

380  Figure  2  added 25837 

Figure  3  added 25840 

Ct>apter  VI— Flstiery  Conservation 
and  Management,  National 
Oceanic  and  Atmospheric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

601.37  (a)  revised;  Interim 11559 

605.24  Comment  period  extended 

to  n-26-93;  Interim 5796* 

611  Fishery  management  meas- 
ures  685,  7647,  7656 

Technical  correction IS'SP 

625  Harvest  quotas 59196, 

61644,  62050.  65134,  68555 

Harvest  quotas 257, 

3320,  10586,  15863,  26971 

625.2  Amended 65937 

625.6  (a)(1)  through  (4),  (b)  and 
(c)  revised;  (a)(5)  redesig- 
nated   as    (a)(6);    new    (a)(5) 

added;  Interim 11935 

625.8  (c)(2)  revised;  Interim 11936 

Corrected 19146 
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TITLE  50   OKipt^f  VI— Con. 

625.20  ReirulAtlon  a:  v  FR  27215 
and  38680  t«rmliuit»d.  rela- 
tion   at    58     FR    49940    cor- 

rectad 62665 

R«rulatlon  at  58  FR  46078  eff. 
date  extended  through  12-31- 

93 62556 

(0  added 65937 

625  22  Revised;  Interim 18757 

625.25  (d)  revised 66938 

(a)  revised;  Intertxn 18757 

630  24  Regulation  at  58  FR  33569 

confirmed 56509 

638.5  (o).  (p)  and  (q)  added;  In- 
tertm;  eff.  5-16-94  through  8- 
14-94 26346 

638.27  Added:  Interim;  eff.  5-16-94 

through  8-14-94 26346 

640.7  (n)  amended 61S46 

641  Temporary  regulations 22760 

641.1  (b)  revised 970 

641.2  Amended 971 

641.4  (a)(1).  (4).  (toXl).  (2)  Intro- 
ductory text.  (xl).  (xlllXB). 
(h).  (1)  and  (k)  revised: 
(bX2KxlllKC)  and  (xlv)  re- 
moved; (o)  added;  eff.  In  part 
2-7-94  through  2-7-97 971 

(hXl)  revised;  (nX3)  added;  eff. 
In  part  1-1-94  through  12-31- 
94  and  1-1-94  through  2-9-94       66326 

fbX2MxlllXB)  correctly  des- 
ignated  3749 

'a)(l)  through  (5)  and  (c) 
through  (o)  redesignated  as 
laKlXD  through  (IXv)  and  (d) 
through  (p);  new  (aXD  head- 
ing. (2).  (c)  and  (nX3)  added: 
(b)  heading,  new  (d)  through 
(1)  and  (pX4)  revised;  new  (m) 
Introductory  text.  (1).  (2). 
(n)(2)  and  (p)  Introductory 
text  amended 6590 

641.5  (b).  (c).  (0.  (g)  and  (1)  re- 
vised  971 

(d)  revised 6591 

Reg\ilatlon  at  59  FR  6591  eff. 
date  corrected  to  3-9-94 10876 

641.6  Heading  and  (a)  through  (e) 
revised 972 

641.7  (u)  revised;  (w)  and  (x) 
added;  eff.  in  part  1-1-94 
through  12-31-94  and  1-1-94 
through  2-9-94 68326 


(a),  (b).  (g).  (1).  (k).  (1)  and  (s) 
revised:  (y)  through  (cc) 
added 972 

(a),  (b)  and  (c)  revised;  (y) 
amended;  (bb)  and  (cc)  redes- 
ignated as  (cc)  and  (dd):  new 
(bb)  added 6691 

641.21  (d)  heading  revised;  (d)(4) 
and  (5)  added;  eff.  1-1-94 
through  12-31-94 68326 

(aXD  and  (b)  revised 972 

641.22  (b)(2Xl).  (11).  (Ill)  Introduc- 
tory text.  (A).  (5)  and  (6)  re- 
vised;     (b)(3)     Introductory 

text  amended;  (bX7)  added 973 

641.23  (a)(3)  and  (bX3)  amended; 

(c)  and  (d)  added 973 

641.24  (a)  and  (g)  revised;  (cKD 
amended 973 

641.27  (a)  amended 974 

641.28  Revised 974 

641.30  Added;  eff.  1-1-94  through 
2-9-94 66326 

641  Appendix  A  amended 974 

642  Temporary  regulations 51579, 

66327 

Temporary  regulations 25' , 

4255,  5962,  8868 
642.7  (u)  added 5651 1 

642.25  (aXlXD  suspended; 
(aXlXlll)  added;  Interim;  eff. 
through  1-3-94  51791 

Regulation  at  58  FR  51791  eff. 
date  extended  to  3-31-94 69273 

642.31  Added 56511 

646.1  (b)  re\l8ed 27244 

646.2  Amended 27244 

646.4  (b)(2XvlXA)  and  (B)  amend- 
ed: (b)(2XvlXC)  removed 27244 

646.5  (d)  Introductory   text  and 

(4)  revised 27244 

646.7  (kk)  revised:  (mm)  redesig- 
nated as  (ss);  new  (mm) 
through  (rr)  added 27244 

646.20  Revised 27245 

646.21  (j)  added 27245 

646.23  (aM4)    added;    (b)(3)    re- 
vised  27245 

646.24  Revised 27245 

64625    Redesignated    as    646.27; 

new  646  25  added 27245 

646.26  (d)  added 27245 

646.27  Redesignated  as  646.28; 
new  646.27  redesignated  from 
646.25 27245 

646.28  Redesignated  from  646.27 27245 


646  Figure  2  removed;  Figure  3 

redesignated  as  Figure  2 27246 

649.20  (b)  re^nsed 68556 

(b)  revised 26455 

650  Re  vised 2763 

Temporary  regulations..; 2777 

650.9  (b)(13)  and  (c)(14)  sus- 
pended; (bK25),  (26).  (cX8)  and 
(9)  added;  Interim;  eff.  3-4-94 
through  4-30-94 11007 

650.20  Suspended;  Interim;  eff.  3- 

4-94  through  4-30-94 11007 

650.21  (b)(3Kl)  suspended: 
(bX3Xlv)  added;  Interim;  eff. 
3-4-94  through  4-30-94 11007 

650.30  Added;  Interim;  eff.  3-4-94 

through  4-30-94 11007 

(a)  corrected 14370 

651  Technical  correction 55116 

Revised;  eff.  in  part  to  4-2-94 9884 

651.2      Amended;      eff.      1-3-94 

through  4-2-94 28 

Amended 22762,26976 

651.7  (a)(3)  through  (7)  and  (b)(15) 
through  (21)  added;  (b)(ll) 
suspended;  eff.  1-3-94 
through  4-2-94 28 

651.9  (aK13)  and  (e)(31)  revised 26976 

651.20  (g)  added;  eff.  1-3-94 
through  4-2-94 29 

(b)(3)(vl)  added 5129 

(a)(2)  and  (5)  corrected 10588 

(aX2)  and  (5)  revised;  Interim 15667 

651.21  (a)  Introductory  text,  (1), 
(2)  and  (3)  suspended;  (c) 
added;  eff.  1-3-94  through  4- 

2-94 29 

(bX6)  added;  (b)(3Xl)  sus- 
pended; Interim;  eff.  4-3-94 
through  6-30-94 15657 

651.22  (b)(l)(l).    (3X11),    (Iv).    (7), 
(c)(l)(l)  heading,  (A).  (E)  and 
(F)   revised:    (bX3)(l)   amend- 
ed  22762 

651.28  Added;  eff.  1-3-94  through 
4-2-94 29 

651.29  Added;  eff.  1-3-94  through 
4-2-94 29 

651.32  (a).  (bXD  and  (2)  revised 26976 

651  Figure  2  suspended;  Figure  6 
added;  eff.  1-3-94  through  4- 

2-94 29 

Figure  6  added 6130 

Figure  4  added 26978 

652  Temporary  regulations 59197 

Harvest  quotas 6221 


658  Temporary  regulations 24660 

659  Added 57751 

661  Inseason  adjustments 63143 

Fishery   management   meas- 
ures  59197 

Appendix  amended 23013, 

23015,  23016,  68064 

Inseason  adjustment 28014 

662.2  Amended 18978 

662.20  (a)  revised 18978 

663  Restrictions 52031,  64169 

Fishery   management  meas- 
ures  685.  23638 

Restrictions 25832 

663.7  (q)  amended;  Interim 700 

(o)       amended;       eff.       4-8-94 
through  12-31-96 17493 

663.23  (b)(2)  heading  and  (c)(1) 
heading  revised;  (c)(2)  redes- 
ignated as  (cX3);  (b)(2)  Intro- 
ductory text  and  new  (c)(2) 
added;  Interim 700 

(b)(4)  added;  eff.  4-8-94  through 
12-31-96 17493 

663.24  Removed;  Interim 701 

663.31  Amended;  interim 701 

663.33  (f)(2)  suspended  12-29-93  to 

4-1-94 259 

(d)(1)  amended;  Interim 701 

Suspension  at  59   FR  259  ex- 
tended through  4-14-94 15345 

(g)  revised 17735 

663.35  (b)(1).  (2X1)  and  (11)  amend- 
ed; Interim 701 

663.36  (bXD  amended;  Interim 701 

663.37  (bXl)  amended;  Interim 701 

663.41  (c)(2)  and  (3)  amended;  In- 
terim  701 

663  Appendix  amended;  Interim 701 

669  Heading  revised 53146 

669.1  Revised 63144 

669.2  Amended 63146 

669.4  Amended 53146 

669.6  (a),  (e)(1)  Introductory  text, 

(2)  and  (3)  amended 53146 

669.7  Revised 63147 

669.20-669.25  (Subpart  B)  Re- 
vised  63147 

669.23  (bXD  revised 11560 

672  Inseason  adjustments 51791 

Temporary  regulations 52032, 

63666,60801,65556 

Prohibition  of  retention 53148 

Temporary  regiilatlons 4256, 

5736,  6912,  8868,  11209,  12551,  13894. 
15134,  17737,  21946,  26761 


Note   loidtac*  poo«  number*  indlcat«  I9<?3  chanynt. 
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CHANGES  OCTOBER  1.  1993  THROUGH  MAY  31.  1994 


TITL£  50   Chapter  VI— Con. 
FlBhery    management   meaa- 

ures 7647 

Technical  correctlona 17848 

672.2  Amended 9422 

672.3  Revised 59401 

672.7  (n)  added 9423 

(o)  added 18761 

672.20  (1)  Introductory  text  and 
(1)  through  (5)  redeslgiiated 
9LB  (1)(1)  through  (6);  new 
(1)(1)   and   (2)   revised;    (1)(7) 

added 57753 

(f)(l)(l)  and  (h)(1)  suspended; 
eff.    2-7-94    to    5-11-94;    (f)(3) 

and  (h)(3)  added;  Interim 6225 

(g)(l)(l)(A).  (11).  (2)  and  (4)(11) 

revised 10589 

(1)(1)  and  (6)  revised 14122 

Regulation  at  59  FR  6225  eff. 
date    extended    through    8-9- 
94  24965 

672.24  (e)(1)  table  and  (2)  table 

amended 53142 

672.27  (g)  added 18761 

(a)  amended;  (b).  (c)(l)(ll)(D). 
(111)(C)  and  (D)  revised; 
(c)(l)(ll)(E).  (111)(E).  (F).  (Iv) 

and  (v)  added 22136 

675  Temporary  regulations 51253, 

52033.  52451,  53148,  54529,  58297, 
58802.  60145,  65292,  65556,  69273 
Regulation  at  58  FR  50857  eff 

date  corrected 58593 

Prohibition  of  retention 59413 

Fishery    management   meas- 
ures  61031 

Recordkeeping    and    reporting 

requirements 3O00 

Temporary  regulations 4(X)9, 

8142.  8869,  10082.  13662.  15346, 
16570.  17738,  22762,  23172.  24360, 
24361.  26144.  26145,  27246 
Fishery  management   meas- 
ures  7656 

Technical  correction 13769 

Apportionment 21673 

675.2  Amended 9423.  18762 

675.3  Revised 59402 

675.7  (o)  added 9423 

(p)  added 18762 

675.20  (J)  introductory  text  and 
(1)  through  (5)  redesignated 
as  (jKl)  through  (6);  new 
(Dd).  (2)  and  (5)  revised; 
(W)  added 577S3 


(a)(3)  Introductory  text  re- 
vised; eff.  1-1-96 59402 

(a)(2)(lv).      (V)      and      (3)(lv) 
added 4012 

(h)(2).  (6)  and  (1)(1)  suspended: 
(h)(7).  (8)  and  (1)(3)  added;  eff. 
2-7-94  to  5-11-94 6226 

(J)(l)  and  (6)  revised 14123 

(c)(3)  and  (4)  revised;  (c)(6) 
added 18762 

Regulation  at  59  FR  6226  eff. 
date    extended    through    8-9- 
94 24965 

675.21  (a)(4)  and  (c)(l)(iil)  re- 
moved; (a)(5).  (6).  (7)  and 
(c)(l)(lv)  redesignated  as 
(a)(4).  (5).  (6)  and  (c)(l)(lll); 
new  (a)(4).  (b)(1)  Introduc- 
tory text.  (2)(1)  and  new 
(c)(l)(lli)  revised 18763 

675.23  (c)   suspended;    (f)   added; 

eff.  2-7-94  to  5-11-94 6226 

675.24  (0(1)(1).  (11),  (2)(1)  and  (11) 
tables  amended 53142 

675.25  (g)  added 18763 

Revised 22137 

675.27  (e)(4)  revised;  (h)  added 25349 

676  Added;  eff.  in  part  1-1-95 59402 

Temporary  regulations 701 

Fishery   management   meas- 
ures  7647.  7656 

Technical  correction 13769 

678  Temporary  regulations 25350 

678.2  Amended;  Interim    68558 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

678.7  (p)  revised;  (x)  added;  In- 
terim  68558 

Regulation  at  58  FR  68658  com- 
ment period  extended 3321 

678.21  (c)  added;  intertm 68558 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

681  Harvest  quotas 6912 

685.2  Amended 26982 

685.4  (b)  Introductory  text  re- 
vised  26982 

685.5  (1)  revised;  (u)  through  (x) 
added;  interim 67701 

(e)  through  (h)  revised;  (r) 
through  (X)  redesignated  as 
(n)  through  (t);  new  (u) 
through     (X).     (y)     and     (b) 

added 26982 

685.9  Revised 26983 

685.11  Revised 67701 


NOTT    BoKJoc*  pog*  '>ornb«r»  (ncJtcat*  1  993  chong**. 
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(a)  amended 18501,  26984 

685.13  Revised 26984 

685.15  Revised 26984 

685.17  Revised 26984 

685.18  Added 26984 

685.23  Removed;  new  685.23  redes- 
ignated from  685.24 26986 

685.24  Redesignated  as  685.23; 
new  685.24  redesignated  from 
685.25;  (a)(1)  and  (f)  introduc- 
tory text  revised 26986 

685.25  Redesignated  as  685.24; 
new  685.25  redesignated  from 
685.26  and  revised 26986 

685.26  Redesignated  as  685.25 26986 

685  Figure  1  added 26987 

Proposed  Rules: 

1—199  (Ch.  I) 9718 

14 59978 

12578 

15 12784.  15966 

17 51302. 

51604,  52058,  52059,  52063,  52740, 
53696,  53702,  53904,  54S49,  55036, 
58534,  59979,  62086,  62623,  62624, 
62629.  63328,  63560,  64281,  64828, 
64927,  65097,  65325,  65696,  68383, 

68623 

44. 

.3067. 
,  3830. 
.8163, 
11755, 
14382, 
16792, 
23824, 
25024, 
27257 
63488 
16762 
63488 
...3832 

24 13921 

32 53703 

36 68012 

23043.  24567 

215 53320,  58680,  64285,  68848 

25024 

216 53320. 

58680,  59007,  60829.  64285,  68848 

17082 

222 53320,  53703,  58680,  64285.  68848 

3068 

227 53703, 

57770,  58318,  59230,  65961,  68108 


20„ 

21., 
23. 


48,  53,  288,  852,  862,  869.  997 
3326,  3811,  3824.  3825.  3829 
4887,  4888,  5311,  5377,  7968 
8165,  8450,  9720,  10364,  10607, 
13302,  13472,  13691,  14378, 
14496,  15361,  15366,  15696, 
18350,  18353,  18652,  18774. 
24106.  24112.  24117.  24678, 
25875,  26476, 


.11838, 


3067,  3068,  3662,  21744,  27527 

228 53491 

261 18091.23095 

262 18091,  23095 

263 18091,  23095 

267 18091,23095 

285 59008.  67761 

2813,  3838,  4265 

301 67762 

2649,  15700.  23664 

400-499  (Ch.  IV) 9718 

611 60575.  60584,  64798 

622 53172 

625 53172.64393 

5384,  8592 

628 53172 

630 59006.  67761.  68109 

3328,  3838,  4265 

638 65327 

2347,  24679 

641 52063. 

52073.  52474.  551 16,  57771,  59230, 

68385 

16611.  21746,  27258 

642 54108 

23681 

644 5978,  9720,  15882 

646 53183 

5562,9721 

649 53172 

8451,  11029 

650 53172,6332V 

651 52073.  53172.  57774,  59232.  61671 

5563. 

6232.  10608,  13472,  13923,  18092, 
19157,  24118,  25026 

652 53172,58681 

654 15151 

655 53172 

658 9724 

661 57978 

3327,  4895 

663 8896,9171 

671 8595,  10365.  23664,  24679,  26780 

672 57979,  59980,  60575,  64798,  66848 

2817.  23044,  23664,  24679.  26780 

675 53497, 

57803,  57979,  59980,  60584.  65574, 
68386,68648 

2817,  14383,  23044,  23664,  24679,  26780 

676 5979.  23664,  24679,  24680,  28048 

677 23664 

678 59008.  67761 

383e 

685 4898,  9050 


NOTE:  BokJfoc*  pog«  r>umt>«ri  lndk>3t«  1993  chang»» 
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PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 
Addltloni  to  Table  I,  May  1994 


This  fable  lists  '-^e  sections  of  the  US  Code  .5  Statutes  at  Large,  Public 
Lows,  and  Presidential  documents  which  ore  Demg  added  to  Table  i  as  a  result 
of  outhofity  citations  carried  in  the  Fodoral  Register  during  January  mrough 
May  Recent  legislation  Is  corrl-^d  by  puD^'C  3/,  -  ^Tiber 

Table  I  is  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1,  1994  Ad- 
ditions during  199:  are  m  the  December  '993  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR 
citation,  consult  thiis  LSA  and  the  appropriate  Annual  Issue  of  the  LSA  for  that 
CFR  title. 


U.S.  Code: 

5U.S.C. 

5  App.  1 44  Part  2 

604 10  Part  12 

661_557 46  Part  501 

562 12  Part  1402 

44  Part  2 

662b 10  Part  1101 

39  Part  11 

663 12  Part  1102 

49  Part  1053 

666 7  Part  1 

701—706 46  Part  501 

2903 46  Part  501 

5514 12  Parta  608,  1408 

5520a 5  Part  582 

6304 46  Pau-t  501 

7301 5  Parts  5801,  7301 

22  Part  1001 

32  Parta  83,  84 

7351 32  Parte  83,  84 

7353 32  Parts  83,  84 

8913 48  Part  1642 

5  U.S.C.  Appendix 
App 5  Paj-t  5801 

32  Parts  83.  84 

1 44  Part  10 

7  U.S.C. 

la 17  ParU  1.  3.  4,  21.  33.  166.  190 

2 17  Part  166 

4 17  Parts  3.  30,  32 

4a 17  Parts  3,  140 

6c 17  Part  156 

61 17  Part  19 

12 17  Part  12 

13c 17  Part  3 

15 17  Part  143 

16a 17  Part  3 

136 7  Part  321 

136a 7  Part  321 

154 7  Part  300 

162 7  Part  300 

167 7  Part  300 

428a 36  Part  254 

1431e 7  Part  250 


1622 9  Part  98 

1989 7  Part  25,  1944 

8  U  S  C 

1153  note 22  Part  42 

1181 8  Part  223 

1182 8  Part  223 

1186B 8  Part  216 

1187 8  Part  212 

1225—1227 8  Part  223 

1227 8  Part  212 

1251 8  Part  223 

10  U.S.C. 

131 31  Part  347 

136 32  Parts  246,  343,  344 

1141  et  seq 32  Part  88 

1151 32  Part  254 

1598 32  Part  254 

2410c 32  Part  254 

2687  note 32  Parts  90,  91 

7420 15  Part  787 

7430 15  Part  787 

12  U.S.C. 

93a 12  Part  27 

1441a 12  Part  1630 

17151 24  Part  248 

1715&-9 24  Parts  251,  252.  255 

1828 12  Part  567 

18311 12  Part  225 

1831P-1 12  Parts  225,  303 

1843 12  Part  225 

1972 12  Part  225 

2241 12  Part  600 

2242 12  Part  600 

2243 12  Part  650 

2244 12  Part  600 

2245 12  Part  600 

2252 12  Parte  608,  650 

2277a^7 12  Parte  1402   1408 

2277ar-8 12  Part  1402 

2279aa^ll 12  Parte  600.  650 

3907 12  Part  225 

3909 12  Part  225 

3910 12  Part  225 

4001—4010 12  Part  210 

4101  note 24  Part  248 
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4402 12  Part  231 

13  U.S.C. 
8 22  Part  503 

15  U.S.C. 

57a 16  Part  453 

77e 17  Part  200 

77q 17  Part  200 

77u 17  Part  200 

78e 17  Part  200 

78g 17  Part  200 

78h 17  Part  200 

78k 17  Part  200 

78q-l 17  Part  200 

78t-l 17  Part  200 

78u 17  Part  200 

80b-5 17  Part  200 

272  et  seq 15  Parte  285,  286 

1673 5  Part  582 

1693 12  Part  205 

2665 40  Parte  195  700 

3704b-2 13  Part  1180 

16  U.S.C. 

la— 2 36  Part  13 

484a 36  Part  254 

1431  et  seq 15  Part  925 

1620 7  Part  1 

3837  et  seq 7  Part  703 

17  U.S.C. 

Ill 37  Parts  252,  801,  803 

116 37  Part  254 

118 37  Part  253 

119 37  Parts  257.  258 

702 37  Part  256 

801— 603. ..37  Parts  251,  252,  253,  254,  255 

801 37  Parts  253,  264,  255 

802 37  Part  256 

803 37  Parts  252,  253,  255 

1007 37  Part  259 

18  U.S.C. 

474 31  Part  601 

2510  et  seq 15  Part  787 

3013 28  Part  540 

3571 28  Part  540 

3572 28  Parte  540.  545 

3582 28  Part  571 

3621 28  Parts  512,  527 

3622 28  Parts  512,  527 

3624 28  Parts  512,  527 

3663 28  Part  540 

5039 28  Part  527 

19  U.S.C. 

66 19  Part  102 

1202 19  Part  102 

1431 19  Part  123 

1433 19  Part  123 

1624 19  Part  102 

1677f 19  Part  207 

2251—2252 19  Part  206 

20  U.S.C. 

107a-21— 107a-27 34  Part  693 


1070a^l6 34  Part  644 

1091 34  Part  600 

1099a— 1099ar^ 34  Part  66" 

1099b 34  Parte  600,  602 

1099c 34  Parts  600,  668 

1141(a) 32  Part  206 

21  U.S.C. 

105 9  Part  98 

114a 9  Part  79 

136 9  Parts  95,  98 

136a 9  Parts  95,  98 

321 21  Part  109 

379e 21  Part  1—1299 

22  U.S.C. 

1472 22  Part  503 

2658 22  Part  145 

3201  et  seq 15  Part  787 

23  U.S.C. 

101 23  Part  720 

25  U.S.C. 

2 25  Parts  67,  225 

9 25  Parts  67,  225 

1901—1952 25  Part  23 

26  U.S.C. 

170 26  Part  20 

197 26  Part  1 

1274A 26  Part  1 

1368 26  Part  1 

1391 24  Part  597 

2701 26  Part  25 

6091 26  Part  25 

6662 26  Part  1 

7651  et  seq 40  Part  76 

28  U.S.C. 

509 28  Parts  31,  603 

510 28  Parts  31,  36,  603 

543 28  Parts  600,  603 

29  U.S.C. 

437 29  Parts  403,  404,  405,  408,  409 

438 29  Part  409 

772 34  Part  385 

774 34  Part  385 

30  U.S.C. 

185 15  Part  787 

811 30  Parts  58,  72 

813 30  Part  72 

957 30  Parts  58,  72 

961 30  Parts  58,  72 

31  U.S.C. 

321 31  Part  601 

3321 31  Part  206 

3327 31  Part  206 

3328 31  Part  206 

3332 31  Part  206 

3335 31  Part  206 

3701—3719 7  Part  792 

12  Parts  608,  1408 

3711 7  Part  3711 

3716—3719 7  Part  792 
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3720A 2&  Tart  1650 

40  {'art  13 
41  Par-  lOS  57 

3721 46  Ta.-'  Ml 

3728 7  Part  792 

6503 31  Part  206 

7501 43  Part  12 

9701 9  Part  98 

38  U.S.C. 

501 38  Part  14 

5602 38  Part  14 

39  U.S.C. 

202   39  Part  11 

203 39  Part  11 

204 39  Part  11 

205 39  Part  11 

207 39  Part  221 

401 39  Part  11 

402 39  Part  11 

403 39  Part  11 

1003 39  Part  11 

3013 39  Part  11 

3626 39  Part  111 

40  U.S.C. 

318— 318c 32  Part  228 

486 48  Part  1642 

\:  U.S.C. 

414 46  Part  501 

418 46  Part  501 

42  U.S.C. 

132011^1 42  Part  413 

1320C-4 42  Part  406 

1395CC 42  Part  498 

1395U 42  Part  406 

1395WW  note 42  Part  413 

1437f  note 24 

ParU  792.  880.  881.  883.  884.  886 

1473e 24  Part  945 

1480 7  Part  25 

1490e 7  Part  1944 

1786 7  Part  248 

1980 7  Part  1944 

2139a 15  Part  787 

2201 6  Part  5801 

10  Part  830 

2296a  et  seq 10  Part  765 

3635 24  Parts  66.  597.  792.  907.  945 

4001—4128 24  Part  55 

4332 24  Part  50 

4633 23  Parts  710,  720 

4661—4666 23  Parte  710,  720 

4662—4665 23  Part  713 

5841 6  Part  5801 

6103 28  Part  42 

6212 15  Part  787 

69141>-1 40  Part  238 

7191 10  Part  830 

7412 40  Part  68 

7601 40  Parts  68.  76 

12186 28  Part  31 


12601  et  seq 45 

Parts  2510.  2513,  2515,  2516,  2517, 
2518.  2519.  2520,  2521,  2522.  2523 
2524.  2630.  2531,  2532.  2533,  2540 

12701 24  Part  881 

13611—13619 24 

Parts  880,  881,  883,  884,  886 

43  U.S.C. 

1333 33  Part  147 

1354 15  Part  787 

1467 25  Part  83 

1701 36  Part  254 

1740 36  Part  254 

43  Part  4700 

44  U.S.C. 

601—620 46  Part  501 

3501—3620 46  Part  501 

46  U.S.C. 

231f 20  Part  266 

231k 20  Part  266 

446 49  Part  20" 

46  U.S.C. 

466c 15  Part  787 

1271  et  seq 46  Part  298 

8101 46  Part  15 

8901 46  Part  15 

8902 46  Part  15 

8903 46  Part  15 

8904 46  Part  15 

9102 46  Part  15 

46  U.S.C.  Appendix 

801—848 46  Part  501 

876 46  Part  501 

1701—1720 46  Part  501 

47  U.S.C. 

161 47  Part  1 

154 47  Parts  20,  24 

301 47  Parte  24,  99 

302 47  Parte  24,  99 

303 47  Parte  20,  24 

309 47  Part  1 

332 47  Parte  20,  24 

544A 47  Parts  15,  76 

49  U.S.C. 

106 14  Part  61 

322 49  Part  19 

1364 14  Parts  61.  65 

1366 14  Parte  61,  65 

1421 14  Parte  61,  65 

1422 14  Parte  61,  65 

1427 14  I'arts  61.  65 

3102 49  Part  382 

10321 49  Part  1053 

10767 49  Parts  1061.  1053,  1312 

49  U.S.C.  Appendix 

1301  note 49  Part  40 

1421 14  Part  61 

1422 14  Part  61 

1427 14  Part  61 

1434  note 49  Part  40 
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1618a 49  Part  40 

2015 49  Part  195 

2505 49  Part  382 

2701  et  seq 49  Part  382 

2717 49  Part  40 

3102 49  Part  383 

50  U.S.C. 

198 46  Part  16 

401 22  Part  503 

552 12  Part  1402 

1701-1706 31  Part  565 

50  U.S.C.  Appendix 
1—44 31  Parts  505,  520 

U.S.  Statutes  at  Large: 

48  Stat. 

1066 47  Part  99 

1082 47  Part  99 

79  Stat. 
195 46  Part  501 

89  SUt. 
871 40  Part  600 

92  Stat. 

2678 29  Part  401 

3206 40  Part  600 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 
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99  Stat. 

183 10  Part  12 

100  Stat. 

3341 7  Part  1710 

102  Stat. 

908 45  Part  233 

914 45  Part  233 

1851 19  Part  207 

2834 5  Part  630 

4693 45  Part  233 

103  Stat. 

1795 45  Part  233 

2489 45  Part  233 

104  Stat. 

143 25  Part  67 

831 45  Part  233 

926 45  Part  233 

105  Stat. 

92 5  Part  630 

917 49  Part  653 

2236 12  Part  215 

106  Stat. 

606 45  Part  233 


1460 47  Part  76 

3712—3713 24  Part  907 

4102 12  Part  650 

107  Stat. 

40 15  Parts  771.  774.  779,  787 

739 7  Part  703 

981 5  Part  531 

1022 5  Part  630 

2057 19  Parts  102,  207 

29  Part  604 
40  Part  600 

2115 37  Part  201 

Public  Laws: 

99-570 22  Part  503 

101-138 22  Part  502 
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Presidential  Documents: 
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11991 24  Part  50 

12002 15  Part  787 

12058 15  Part  787 

12214 15  Part  787 

12356 22  Part  503 
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10  Part  0 

32  Parts  83,  84 

43  Part  12 

12710 31  Part  565 

12731 6  Parts  5801,  7301 

10  Part  0 

32  Parts  83,  84 

43  Part  12 

12735 15  Part  787 

12867 15 

Parts  771,  773.  774,  776.  776,  778, 
779.  786.  787 

12868 15 
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5  U.S.C.  Appendix 
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7  U.S.C. 
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601—674 7  Part  1098 

60ec 7  Part  966 
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8  U  S  C 
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1153 22  Part  42 
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1225 8  Part  223a 

1226 8  Part  223a 

1227 8  Part  223a 

1251 8  Part  223a 

10  U.S.C. 
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12  U.S.C. 
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14  U.S.C. 
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15  U.S.C. 
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13 16  Part  244 
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78e...., 17  Part  200 

79d 17  Part  200 
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16  U.S.C. 
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17  U.S.C. 
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2482 19  Part  206 

20  U.S.C. 
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21  U.S.C. 

376 21  Part  1—1299 
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22  U.S.C. 
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23  U.S.C. 
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26  U.S.C. 
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1579a 20  Part  1005 
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754b 31  Part  348 
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40  U.S.C. 
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8105 46  Part  78 
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503 47  Part  1 
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1421 14  Part  61 

1422 14  Part  61 

1427 14  Part  61 
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1422 14  Parts  61,  63,  65 

1427 14  Parts  61,  63,  65 
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50  U.S.C. 

1601—1651 31  Part  580 

1701  et  seq 31  Part  565 
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89  Stat. 
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90  Stat. 
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92  Stat. 

865 17  Part  32 

867—869 17  Part  32 

98  Stat. 

1797 20  Part  404 
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106  Stat. 
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Public  Laws: 

98-181 12  Part  225 
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103-3 5  Part  630 
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35357-35839 Jul  1 

35841-36116 2 

36117-36299 6 

36301-36587 7 

36589-36852 8 

36853-37411  9 

37413-37629 12 

37631-37845 13 

37847-38043 14 

38045-38262 15 

38263-38507 16 

38509-38659 19 

38661-38910 20 

38911-39111 21 

39113-39416 22 

39417-39623 23 

39625-40030 26 
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40307-^0579 28 
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41171^1418 3 
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41621-41980 5 

41981-42186 6 

42187-12482 9 

42483-42636 10 

42637-12837 11 

42839-43063 12 

43065-43237 13 

43239-43489 16 

43491-43783 17 

43785-44100 18 

44101-44254 19 

44256-44433 20 

44435-44603 23 
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44743-45038 25 

45039-15230 26 
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45409-45775 30 

45776-46072 31 

46073-16527 Sept.  1 

46529-16757 : 2 

46759-47013 3 

47015-47197 7 

47199-47370 8 
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47983-18258 14 
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48445  48589 16 

48591  48774 17 

48'75  48952 20 
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49421-49899 23 
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50243-50505 27 
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6036S-60540 16 
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66247-67302 20 


168 


TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 


67303-67624  21 

67625-68014 22 

68015-68290 23 

68291-68503 27 

68505-«8713 28 
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umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  Proposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 
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changes   additions,  or  removals  published  after  the  revision  date  of  the  volume 
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pearing in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  Included  In  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  In  the  Federal  Register  Boldfoc«  pa^e  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  years  Boldfac*  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (I.e.  59  FR 
for  1994)  and  the  page  number.  Example:  24727  cite  a«  59  FR  24727.  For  your  con- 
venience, the  volume  number  has  been  Included  in  the  Table  of  Federal  Register 
l&sue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved-  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28^1;  the 
SEPTEMBER  issue  Is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority  ci- 
tations added  to  or  removed  from  Table  I  as  a  result  of  documents  published  in 
the  Federal  Register  since  January  1,  1994. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  Included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
Issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  dally  Federal  Register  is  published  monthly  and  is  cumulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 

INQUIRIES  AND  SUGGESTIONS 

Brian  Swldal  waa  Chief  Editor  of  the  LSA.  The  LSA  waa  prepared  under  the  di- 
rection of  Richard  L.  Claypoole,  assisted  by  Laurice  Clark,  Ken  Payne  and  Rob 
Sheehan.  INQUIRIES,  telephone  202-523-5227. 


SUGGESTIONS  concerninif  this  and  other  publications  of  the  Office  are  wel- 
comed. Please  send  your  suggestions  to  Martha  L   Girard.  Director.  Office  of  the 
Federal   Register.  National   Archives  and  Records  Administration.  Washington 
DC  20408 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
{Compfttiog  a  Comp»efe  CFR  SeO 


TNto 

Stock  Number 

Pnce 

Reviiton 
Dote 

1   2  (2  Reserved)   

(869-022-00001-2)  

$5.00 

Jan.  1.  1994 

3  (1992  Compilation  and  Parts  100  and  101) 

(869-022-00002-1)  

33.00 

iJan.  1.  1994 

4       

(869-022-00003-9)  

5.50 

Jan.  1.  1994 

5  Part*:. 

1-699  

(869-022-00004-7)  

22.00 

Jan.  1,  1994 

700-1199  

(869-022-00005-5)  

19.00 

Jan.  1,  1994 

1200-End,  6  (6  Reserved)   

(869-022-00006-3)  

23.00 

Jan.  1,  1994 

7  Parts:. 

0-26  

(86&-022-00007-1)  

21.00 

Jan.  1.  1994 

27-45  

(869-022-00008-0)  

14.00 

Jan.  1,  1994 

4ft-51   

(869-022-00009-8)  

20.00 

6  Jan.  1,  1993 

52  

(869-022-00010-1)  

30.00 

Jan.  1.  1994 

53-209  

(869-022-00011-0)  

23.00 

Jan.  1,  1994 

210-299  

(869-022-00012-8)  

32.00 

Jan.  1,  1994 

300-399   

(869-022-00013-6)  

16.00 

Jan.  1.  1994 

400-699  

(869-022-00014-4)  

18.00 

Jan.  1,  1994 

700-899  

(869-022-00015-2)  

22.00 

Jan.  1.  1994 

900-999  

(869-022-00016-1)  

34.00 

Jan.  1.  1994 

1000-1059  

(869-022-00017-9)  

23.00 

Jan.  1,  1994 

1060-1119  

(869-022-00018-7)  

(869-^)22-00019-5)  

(869-022-00020-9)  

15.00 
12.00 
30.00 

Jan.  1.  1994 

1120-1199  

Jan.  1,  1994 

1200-1499  

Jan.  1,  1994 

1500-1899  

(869-022-00021-7)  

30.00 

Jan.  1.  1994 

1900-1939  

(869-022-00022-5)  

15.00 

Jan.  1.  1994 

1940-1949 : 

(869-022-00023-3)  

30.00 

Jan.  1.  1994 

1950-1999  

(869-022-00024-1)  

35.00 

Jan.  1,  1994 

2000-End  

(869-022-00025-0)  

14.00 

Jan.  1.  1994 

8         

(86&-022-00026-8)  

22.00 

Jan.  1.  1994 

9  Parts:. 

i-199  

(869-022-00027-6)  

29.00 

Jan.  1.  1994 

200-End  

(8fi9-022-00028-4)  

23.00 

Jan.  1.  1994 

10  Parts:. 

0-50  

(869-022-00029-2)  

29.00 

Jan.  1.  1994 

51-199  

(869-022-00030-6)  

30.00 

Jan.  1.  1994 

200-399  

(869-022-00031-1)  

15.00 

6  Jan.  1,  1994 

400-499   

(869-022-00032-2)  

21.00 

Jan.  1.  1994 

500-End 

(869-022-00033-1)  

..       37.00 

Jan.  1.  1994 

11    

(869-022-O0034-9)  

14.00 

Jan.  1,  1994 

12  Parts:. 

1-199  

(869-022-00035-7)  

12.00 

Jan.  1.  1994 

200-219  

(869-022-0003^5)  

16.00 

Jan.  1.  1994 

220-299  

(869-022-00037-3)  

28.00 

Jan.  1.  1994 

300-499  

(869-022-00038-1)  

22.00 

Jan.  1.  1994 

500-599  

(869-022-00039-0)  

20.00 

Jan.  1,  1994 

600-End 

(869-022-00040-3)  

32.00 

Jan.  1.  1994 

13     

(869-022-00041-1)  

30.00 

Jan.  1,  1994 

U  Parts:. 

1-59  

(869-022-00042-0)  

32.00 

Jan.  1.  1994 

60-139  

(869-022-00043-8)  

26.00 

Jan.  1.  1994 

See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
;Comp<a4ng  a  Comp4«t©  CfB  Set; 


Sfock  Number 


Price 


140-199  (869-022-00044-6)  13.00 

200-1199  (869-022-00045-4)  23.00 

1200-End  (86^-022-00046-2)  16.00 

15  Pom:. 

0^299   (869-022-00047-1)  15.00 

300-799  ( 869-022 -00O4&-9)  26.00 

800-End (86^-022-00049-7)  23.00 

16  Ports: 

0  H9  (869-022-00O5O-1)  6.50 

150-999   (869-O22-00051-9)  18.00 

lOOO^End  (869-022-00052-7)  25.00 

17  Port*:. 

1-199  (869-019-00054-2)  18.00 

200-239 (869-019-00055-1)  23.00 

240  End  (869-^19-00056-9)  30.00 

18  Port*:. 

1-149  (869-019-00057-7)  16.00 

150-279  ( 869-022 -0005»-6)  19.00 

280  399  (869-022-00059-4)  13.00 

400-End  (869-O22-0006O-8)  11.00 

19  Ports:.     . 

1  199   (869-019-00061-5)  35.00 

200-End  (869-022-00062-4)  12.00 

20  Ports: 

1  399   (869-022-00063-2)  20.00 

400  499  (869-019-00064-0)  31.00 

500  End  (869-022-00065-9)  31.00 

21  Ports 

1  99  (869-019-00066-6)  13.00 

100^169  (86^-019-00067^)  21.00 

170  199  (869-019-00068-2)  20.00 

200^299  (869-022-00069-1)  7.00 

300-499  (869-019-00070-4)  34.00 

500-599  (86M)19-00071-2)  21.00 

600  799   (869-022-00072-1)  8.50 

800  1299  (869-022-00073-0)  22.00 

1300  End  (869-O22-0O074-8)  13.00 

22Partt:. 

1  299  (869-022-00075-6)  32.00 

300  End  (869-O22-0007&-4)  23.00 

23    (869-01&-00077-1)  21.00 

24  Ports: 

0^199   (869-019-00078-0)  38.00 

200499  (869-019-00079-8)  36.00 

50O€99   (869-022-00080-2)  20.00 

700  1699  (869-022-00081-0)  39  00 

1700-End  (869-01M)0082-8)  15.00 

25   (869-019-00083-6)  31.00 

26  Ports:. 

^UO-1-1.60  (869-019-00084-4)  21.00 

HI  61-1.169  (869-019-00085-2)  37.00 


Reviston 
Dole 

Jan.  1.  1994 
Jan.  1,  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1.  1994 

Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1.  1994 
Apr.  1,  1993 
Apr.  1,  1994 

Apr.  1.  1993 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1993 
Apr.  1.  1994 

Apr.  1,  1993 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1994 
Apr.  1.  1993 
Apr.  1.  1993 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1993 

Apr.  1.  1993 
Apr.  1,  1993 
Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1993 
Apr.  1.  1993 

Apr.  1.  1993 
Apr.  1,  1993 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Connpfising  a  Comptefe  CFR  Set) 


Tllt0 


Stock  Number 


§§1.170-1.300  (869-019-00086-1) 

§§1.301-1.400  (869-019-00087-9) 

§§1.401-1.440  (869-019-00088-7) 

§§1.441  1.500  (869-019-00089-5) 

§§1.501-1.640  (869-019-00090-9) 

§§1.641-1.850  (869-022-00091-8) 

§§1.851-1.907  (869-017-00092-5) 

§§1.908-1.1000 (869-019-00093-3) 

§§1.1001-1.1400  (869-019-00094-1) 

§§1.1401-End   (867-019-00095-0) 

2-29  (869-022-00096-9) 

30-39  (869-019-00097-6) 

40-49  (869-019-00098-4) 

50-299  (869-019-00099-2) 

300-499  (869-019-0010O-0) 

500-599  (869-022-00101-9) 

600-End  (869-019-00102-6) 

27  Port*:. 

1-199  (869-019-00103-4) 

200  End  (86^-022-00104-3) 

28  Parts:. 

0-42  (869-019-O0105-1) 

43-End  (869-019-00106-9) 

29  Ports: 

0-99  (869-019-00107-7) 

100-499  (869-019-00108-5) 

500-899  (869-019-00109-3) 

900-1899  (869-019-00110-7) 

1900-1910  (§§1901.1  to  1910.999)  (86&-01 9-001 11-5) 

1910  (§§  1910.1000  to  end)   (869-019-00112-3) 

1911-1925  (869-019-00113-1) 

1926  (869-019-00114-0) 

1927-End  (869-019-00115-8) 

30  Ports:. 

1-199  (869-019-00116-6) 

200-699  (869-019-00117^) 

70O-End  (869-019-00118-2) 

31  Ports:. 

0  i^9  (869-019-00119-1) 

2(H>  End  (869-019-O012O-1) 

32  Ports:. 

1-39,  Vol.  I  

1-39.  Vol.  n 

1-39.  Vol.  Ill  

1-190  (869-019-00121-2) 

191-399  (869-019-00122-1) 

400-629 (869-019-00123-9) 

630-699  (869-019-00124-7) 

700-799  (869-019-00125-5) 

800-End  (869-O19-00126-3) 

33  Ports:. 


Price 

23.00 
21.00 
31.00 
23.00 
20.00 
24.00 
27.00 
26.00 
22.00 
31.00 
24.00 
18.00 
13.00 
13.00 
23.00 
6.00 
8.00 

37.00 
13.00 

27.00 
21.00 

21.00 
9.50 
36.00 
17.00 
31.00 
21.00 
22.00 
33.00 
36.00 

27.00 
20.00 
27.00 

18.00 
29.00 

15.00 
19.00 
18.00 
30.00 
36.00 
26.00 
14.00 
21.00 
22.00 


Revision 

Dote 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2July 

July 

July 

July 

Muly 

July 

July 


993 
993 
993 
993 
993 
994 
993 
993 
993 
993 
994 
993 
993 
993 
993 
994 
993 

993 
994 

993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
993 
993 
993 
993 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 


(Comprisirvg  a  Complete  CFR  Set) 


Stock  Numbei 


1-124  (869-01&-00127-1) 

125-199  (869-019-00128-0) 

200  End  (869-019-0012^-8) 

34  Port»: 

1-299   (869-019-0013O-1) 

300-399  (869-019-00131-0) 

400  End (86&-O19-00132-8) 

W     (867-019-00133-6) 

M  POftS: 

1   199  (86^-019-00134-4) 

200-End (869-019-00135-2) 

37  _^ (869-019^«)13&-l) 

a  Ports:. 

0-17  (869-019-00137-9) 

18-End  (869-019-00138-7) 

39   (869-019-0013&-5) 

40  Ports:. 

1-51  (869-019-0014O-9) 

52  (869-019-00141-7) 

53-59  (869-019-00142-5) 

60  (869-019-00143-3) 

61  -80 (869-019-00144-1) 

81-85  (869-019-00145-O) 

86-99  (869-019-00146-8) 

100-149  (869-O19-00147-6) 

150-189  (869-019-00148-4) 

190-259  (869-019-00149-2) 

260-299  (869-019-00150-6) 

300-399  (869-019-00151-4) 

400-424   (86ft-019-00152-2) 

425-699  (889-019-0015^1) 

700-789  (869-01&-00154-9) 

'^90-End  (869-019-00155-7)  , 

4)  Choptara:. 

1.  11  to  1-10  •. 

1.  1-11  to  Appendix.  2  (2  Reserved) 

1-6  


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH- 
(Compriitng  a  Comptete  CFR  Set) 


/ontinued 


B  „ 

9 

10-17   

18.  Vol.  I.  Parta  1^ '".'..". 

18.  Vol.  II.  Parts  6-19  

18.  Vol.  lU.  ParU  20-52  

19^100  ._ „ 

1   100  f86M)19^i56^") 

101    (869-019-00157-3) 

102-200  „ (869-019-00158-1) 

201   End  (869-019-00159-0) 

42  Ports:. 
•^99  (869-019-00160-3) 


Price 

20.00 
25.00 
24.00 

27.00 
20.00 
37.00 
12.00 

16.00 
35.00 
20.00 

30.00 
30.00 
17.00 

39.00 
37.00 
11.00 
35.00 
29.00 
21.00 
39.00 
36.00 
24.00 
17.00 
39.00 
18.00 
27.00 
28.00 
26.00 
26.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
10.00 
30.00 
11.00 
12.00 


Revision 

Date 


July 
July 
July 

July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3July 
3July 
sjuly 
3  July 
■•'July 
3July 
■•'July 
3July 
3July 
3July 
3July 
July 
July 
*July 
July 


993 
993 
993 

993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 

993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
993 
993 
993 
993 


ime 


Stock  Number 


Price 


24.00       Oct.  1.  1993 


400-429  (869-019-00161-1)  25.00 

430-End (869-019-00162-0)  36.00 

43  Ports: 

1-999   (869-019-00163-«)  23.00 

1000-3999  (869-019-00164-6)  32.00 

4000-End  (869-019-00165-4)  14.00 

44       (869-019-00166-2)  27.00 

45  Parts:. 

1-199  (869-019-00167-1)  22.00 

200-499  (869-019-00168-9)  15.00 

500-1199  (869-019-00169-7)  32.00 

1200-End  (869-019-00170-1)  22.00 

4A  Parts:. 

1-40  (869-019-O0178-9). 18.00 

41-69  (869-019-00172-7) 16.00 

70-89   (869-019-00173-5)  8.50 

90-139  (869-019-00174-3)  15.00 

140-155  (869-019-00175-1)  12.00 

15fr-165  (869-019-00176-0)  17.00 

166-199  (869-019-00177-8)  17.00 

200-499  (869-019-00178-6) 20.00 

500-End (869-019-00179^)  15.00 

47  Ports:. 

0  19       (869-019-00180-8)  24.00 

20-39  (869-019-00181-6)  24.00 

40-69   (869-019-00182-4)  14.00 

70-79  (869-O19-00183-2)  23.00 

m  End        (869-019-00184-1)  26.00 

48  Chapters:. 

1  (Parts  1-51)  (869-019-00186-9)  36.00 

1  (Parts  52-99) (869-019-00186-7)  23.00 

2  (Parts  201-251)  (869-019-00187-5)  16.00 

2  (Parts  252-299) (869-019-00188-3)  12.00 

3-6  (869-019-00189-1)  23.00 

7-14  (869-019-O0190-5)  31.00 

15-28   (869-019-00191-3)  31.00 

29-End  (869-019-00192-1)  17.00 

49  Ports:. 

1-99  (86^-019-00193-0)  23.00 

100-177   (869-019-00194-8)  30.00 

178-199  (869-019-00195-6)  20.00 

200-399  (869-019-00196-4)  27.00 

400-999  (869-019-00197-2)  33.00 

1000-1199  (869-019-O0198-1) 18.00 

1200  End  (869-019-00199-9)  22.00 

50  Ports:. 

1  199  (869-019-00200-6)  23.00 

200-599  (869-019-00201-4)  21.00 

600-End (869-019-00202-2)  22.00 


Revision 
Dote 

Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1,  1993 

Oct.  1,  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 

Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1,  1993 
Oct.  1.  1993 
Oct.  1.  1993 


Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1. 
Oct.  1. 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1 
Oct.  1 
Oct.  1 


1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
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'Because  title  3  Is  an  annual  compilation,  this  volume  and  all  previous  volumes 
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tained. 

,J^^°^*'"®"^"'®"'*  ^°  *^*"  volume  were  promulgated  during  the  period  April  1 

1991  through  March  31,  1993.  The  CFR  volume  Issued  April  1,  1991  should  be  re- 
tained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  July  1   1991 
through  June  30,  1993.  The  CFR  volume  Issued  July  1,  1991  should  be  retained  ' 
,  J>V°  amendments  to  this  volume  were  promulgated  during  the  period  January  1 
1991  to  December  31,  1993.  The  CFR  volume  Issued  January  1,  1993  should  be  re- 
tained. 
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4:00  p.m.  eastern  time,  Monday-Friday  (except  holidays). 
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TITLE  1 -GENERAL  PROVISIONS 

Chapter  ill— Administrative  Con- 
ference of  ttie  United  States 
(Parts  300-399) 

Page 

305  Amended 6213 

310  Amended 6213 

TITLE  3-THE  PRESIDENT 

Ctiopter  I —  Executive  Office  of 
ttie  President  (Parts  100-199) 

Proclamations 

5983  Suspended  by  Proc.  6693 26923 

6579  See  Proc.  6650 8115 

6641  Modified  by  Proc.  6650 8115 

6644 1261 

6645 2723 

6646 2925 

6647 2927 

6648 5691 

6649 5693 

6650 8115 

6651 10049 

6652 10265 

6663 10721 

6654 10723 

6655 10725 

6656 11175 

6657 13639 

6658 14357 

6659 14729 

6660 14731 

6661 16505 

6662 16507 

6663 16769 

6664 16961 

6665 17453 

6666 17455 

6667 17911 

6668 18287 

6669 18289 

6670 18467 

6671 18469 

6672 18471 

6673 18707 

6674 19123 

6675 19125 

6676 19629 

6677 21913 

6678 22123 

6679 22955 

6680 22957 


6681 2295S 

6682 23611 

6683 -. 24027 

6684 24335 

6685 24337 

6686 24627 

6687 24629 

6688 24883 

6689 25783 

6690 26407 

6691 26583 

6692 26733 

6693 26923 

6694 27963 

6695 28459 

6696 28461 

6697 28463 

6698 28757 

6699 30663 

6700 30665 

6701 31101 

6702 32309 

6703 32643 

Executive  Orders 

1919'2  Revoiied  in  part  by  PLO 

7046 24648 

December    12,    1917    Revoked    in 

part  by  PLO  7029 8868 

3406  Revoked  in  part  by  PLO  7048 

24649 

Corrected 29661 

4257  Revoked  in  part  by  PLO  7056 

29206 

5327  Revoked  in  part  by  PLO  7039 

19641 

6016  Revoked  in  part  by  PLO  7039 

19641 

7038  Revoked  in  part  by  PLO  7039 

19641 

7048  Revoked  in  part  by  PLO  7048 

24649 

7693  Revoked  in  part  by  PLO  7028 

7226 

8248   Superseded   or  revoked   in 

part  by  EO  12919 ". 29525 

8685  Revoked  in  part  by  PLO  7045 

; 24947 

10222  Superseded  or  revoked  by 

EO  12919 29525 

10480  Superseded  or  revoked  by 

EO  12919 29525 

10647  Superseded  or  revoked  by 

EO  12919 29525 

10789  Amended  by  EO  12919 29525 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,   1994  THROUGH  JUNE  30.  1994 


TITLE  3       Executive  Orders  — Con 
11063    Revised    and    revoked    in 

part  by  EO  12892 2939 

11179  Superseded  or  revoked  by 

EO  12919 29525 

11355  Superseded  or  revoked  by 

EO  12919 29525 

11790  Amended  by  EO  12919 29525 

11912  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12148  Superseded  or  revoked  by 

EO  12919 29525 

12250  See  EO  12892 2939 

Supplemented  by  EO  12898 7629 

12259  Revoked  by  EO  12892 2939 

12521  Superseded  or  revoked  by 

EO  12919 29525 

12582  Revoked  by  EO  12913 23115 

12649  Superseded  or  revoked  by 

EO  12919 29525 

12729  Revoked  by  EO  12900 9061 

12759    Revoked    in    part    by    EO 

12902 11463 

12773  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12775  See  EO  12914 24339 

See  EO  12917 26925 

See  EO  12920 30501 

See  EO  12922 32645 

12779    Revoked    In    part   by    EO 

12917 26925 

See  EO  12920 30503 

See  EO  12922 32645 

12808    Continued    by    Notice    of 

May  25.  1994 27429 

12810  See  Notice  of  May  25. 1994 

27429 

12831  See  Notice  of  May  25.  1994 

27429 

12840  Superseded  by  EO  12903 11473 

12846  See  Notice  of  May  25.  1994 

27429 

12853    Revoked    in    part    by    EO 

12917 26925 

SeeEO  12922 32645 

12864  Amended  by  EO  12890 499 

Amended  by  EO  12921 30667 

12872  See  EO  12922 32645 

12873  See  EO  12902 11463 

12874  See  EO  12899 8113 

12875  See  EO  12989 7629 

12878  Amended  by  EO  12912 22949 

12882  Amended  by  EO  12907 18291 

12890 499 

12891 2935 

12892 2939 


See   Memorandum   of  Jan.    17. 

1994 8513 

12893 4233 

12894 4237 

12895 4239 

12896 5515 

12897 5517 

12898 7629 

12899 8113 

12900 9061 

12901 10727 

12902 11463 

12903 11473 

12904 13179 

12905 14733 

12906 17671 

12907 18291 

12908 21907 

12909 21909 

12910 21915 

12911 21121 

12912 22949 

12913 23115 

12914 24339 

See  EO  12920 30501 

See  EO  12922 32645 

12915 25775 

12916 25779 

12917  See  EO  12920 30501 

12918 28205 

12919 29525 

12920  See  EO  12922 !.!!!."!.!!!!!!!!!!"!  32645 

12921 30667 

12922 30667,  32646 

12925 26917 

Administrative  Orders 

Mernutariaurrvi 

Dec.  30.  1992  See  Memorandum  of 

Apr.  21.  1994 21619 

Jan.  1.  1994 653 

Jan.  8.  1994 5071 

Jan.  17.  1994 8513 

See  EO  12892 2939 

Jan.  29,  1994 5929 

Mar.  10,  1994 14079 

Mar.  29.  1994 17223 

Mar.  30,  1994 17229 

Apr.  21,  1994 19627.  21619 

Apr.  29.  1994 22951.  22953 

June  20.  1994 33413 

Notices: 

May  25.  1994 


.27429 
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Presidential  Determinations: 

No.  93-16  of  Mar.  20.  1993  Termi- 
nated in  part  by  USTR  no- 
tice of  Mar.  10.  1994 11360 

No.  94-7  of  Dec.  18.  1993 1 

No.  94-8  of  Jan.  5.  1994 7893 

No.  94-9  of  Jan.  5.  1994 2929 

No.  94-10  of  Jan.  5.  1994 2931 

No.  94-11  of  Jan.  13.  1994 4547 

No.  94-12  of  Jan.  16.  1994 2933 

No.  94-13  of  Jan.  14,  1994 4777 

No.  94-14  of  Feb.  1.  1994 5931 

No.  94-15  of  Feb.  18.  1994 10047 

No.  94-16  of  Mar.  16,  1994 14081 

No.  94-17  of  Mar.  20.  1994 14735 

No.  94-18  of  Mar.  22.  1994 14737 

No.  94-19  of  Mar.  25.  1994 15609 

No.  94-20  of  Mar.  30.  1994 17225 

No.  94-21  of  Mar.  30.  1994 17227 

No.  94-22  of  Apr.  1.  1994 17231 

No.  94-23  of  May  3.  1994 24625 

No.  94-24  of  May  16.  1994 28759 

No.  94-25  Of  May  16,  1994 27431 

No.  94-26  of  June  2.  1994 31103 

No.  94-27  of  June  2.  1994 31105 

No.  94-28  of  June  6.  1994 31107 

TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Manogement  (Parts  1  —  1199) 

110.101  introductory  text  amend- 
ed  2945 

110.102  (c)  amended 2945 

330.301  Revised:  interim 32872 

330.302  Revised:  interim 32872 

330.303  (a)  removed;  (b)  introduc- 
tory text  and  (4)(iii)  revised; 
interim 32872 

330.304  Revised;  interim 32872 

330.305  (a),  (b)  and  (d)  revised:  in- 
terim   32872 

330.306  Revised:  interim 32872 

330.307  (a)(1).  (b)  and  (c)  revised; 
interim 32872 

330.404  Revised:  interim 32873 

330.405  (c)  revised:  interim 32873 

330.406  (c)  and  (e)  revised:  in- 
terim   32873 

330.407  Revised:  interim 32873 

330.801  (c)  amended;  (d)  removed; 

interim 32873 

332.314  Revised:  interim 32873 

351.803  (a)  revised:  interim 32873 


351.807  Added:  interim 32873 

531  Authority  citation  revised 24029 

531.201  Corrected 5223 

531.205  (a)(3)  and  (4)  amended 11700 

531.301  Regrulation  at  58  F  3200 
confirmed  and  amended 11700 

531.302  (a)  revised 11700 

531.304  Regulation  at  58  FR  3201 

confirmed 11700 

531.406  (b)(2)(iii)  correctly  des- 
ignated  5223 

531.412  (a)  revised;  interim 24029 

531.414  (b)  revised;  interim 24030 

532  Technical  correction 26847 

532.201—532.283  (Subpart  B)  Reg- 
ulation at  58  FR  59640  con- 
firmed; Appendix  D  amended 
11710 

Regulation  at  58  FR  68717  con- 
firmed  13181 

Appendixes  B  and  D  amended: 
interim 13641 

Regulation  at  58  FR  45414  con- 
firmed  26585 

Regulations  at  58  FR  64366  and 
68716  confirmed 27213 

Appendix  A  amended;  interim 

30503 

532.509  Regulation  at  58  FR  3201 

confirmed 11700 

550.103  Regulation  at  58  FR  3201 
confirmed 11700 

550.104  Regulation  at  58  FR  3201 
confirmed 11700 

550.105  Regulation  at  58  FR  3201 
confirmed 11700 

550.106  Regulation  at  58  FR  3201 
confirmed 11700 

550.107  Regulation  at  58  FR  3201 
confirmed 11700 

550.113  (d)(1)  and  (2)  revised 11701 

550.901  Regulation  at  56  FR  20344 
confirmed 33416 

550.902  Regulation  at  56  FR  20344 
confirmed  and  amended 33416 

550.903  Regulation  at  56  FR  20344 
confirmed 33416 

550.904  Regulation  at  56  FR  20344 
confirmed  and  revised 33416 

550.905  Regulation  at  56  FR  20344 
confirmed 33416 

550.906  Regulation  at  56  FR  20344 
confirmed 33416 

(b)  revised 33417 

550.907  Regulation  at  56  FR  20344 
confirmed 33416 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,   1994  THROUGH  JUNE  30    1994 


TITLE  5       Chapter  i-Con 

550.901— 550.907(Subpart  I)  Regu- 
lation  at  56  FR  20345  con- 
firmed  33416 

575.102  Reirulation  at  58  FR  3201 

confirmed 11700 

575.202  Regulation  at  58  FR  3201 

confirmed 11700 

575.205  Re^fulation  at  58  FR  3201 

confirmed 11700 

575.302  Reifulation  at  58  FR  3201 

confirmed 11700 

(RH4)  revised 11701 

582  Added;  interim 14541 

591.201—591.211  (Subpart  B)  Ap- 
pendix A  revised 13850 

591  401— 591.406  (Subpart  D)  Reg- 
ulation at  58  FR  51566  con- 
firmed  29351 

630  Authority  citation  revised 4242 

630.901—630.915  (Subpart  I)  No- 
menclature change:  interim 

4242 

630  901  (b)  revised:  interim 4242 

630  902  Amended:  Interim 4242 

630.903  Revised:  interim 4242 

630.905  (b)  and  (c)  amended:  in- 
terim  4242 

630.907  (c)  and  (d)(1)  revised:  in- 
terim  4242 

630  908  (c)  amended:  Interim 4243 

630.910  (a)(2)  removed:  (a)(3).  (4) 
and  (5)  redesignated  as  new 
(a)(2).  (3)  and  (4):  interim 4243 

630.913  (a)  revised;  interim 4243 

630.914  Revised;  interim 4243 

630.915  Removed:  interim 4243 

630.1001  (a)  amended:  (b)(2)  re- 
vised: interim 4243 

630.1002  Amended;  interim 4243 

630.1003  (ai  introductory  text  re- 
vised: (a)(2)  amended:  in- 
terim  4243 

630.1004  (d)  and  (h)  introductory 
text  revised:  (j)  amended:  in- 
terim  4243 

630  1005  (c)  amended;  interim 4243 

630  1007  (b)  and  (c)  amended;  in- 
terim  4243 

630  1008  (a)  introductory  text,  (c) 
and  (d)(1)  revised;  (a)(1)  and 

(2»  amended;  interim 4243 

630.1010  (a)<2)  revised;  interim 4243 

630  1012  (a)  revised;  interim  4243 

630  1013  Heading  and  (a)  revised: 

interim 4243 


630.1015  Heading  and  (a)  revised: 
interim 4244 

630.1016  Revised:  interim 4244 

733  Revised;  interim 5314 

831.105  Regulation  at  58  FR  52880 

confirmed 12144 

831.112  Regulation  at  58  FR  52880 

confirmed 12144 

831.601     Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.603  Regulation  at  58  FR  52880 
confirmed 12144 

831.604  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.605  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.606  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.607  Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.608  Regulation  at  58  FR  52882 
confirmed 12144 

831.609  Regulation  at  56  FR  52882 
confirmed 12144 

831.610  Regulation  at  58  FR  52882 
confirmed 12144 

831.611  Regulations  at  58  FR 
52880.  52881  and  52882  con- 
firmed  12144 

831.612  Regulations    at    58    FR 

52881  and  52882  confirmed 12144 

831.613  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.614  Regulations  at  58  FR 
52881  and  52882  confirmed  12144 

831.615  Regulation  at  58  FR  52882 
confirmed 12144 

831.616  Regulation  at  58  FR  52882 
confirmed 12144 

831.617  Regulation  at  58  FR  52882 
confirmed 12144 

831.618  Regulation  at  58  FR  52882 
confirmed 12144 

831.619  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.620  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.621  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.622  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.623  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.624  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 
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831.625  Regulation  at  58  FR  52882 
confirmed 12144 

831.626  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.627  Regulation  at  58  FR  52882 
confirmed 12144 

831.628  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.629  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.630  Regulations    at    58    FR 
52881  and  52882  confirmed 12144 

831.631  Regulation  at  58  FR  52882 
confirmed 12144 

831.632  Regulation  at  58  FR  52882 
confirmed 12144 

831.641  Regulation  at  58  FR  52882 
confirmed 12144 

831.642  Regulation  at  58  FR  52882 
c'onfirmed 12144 

831.643  Regulation  at  58  FR  52882 
confirmed 12144 

831.644  Regulation  at  58  FR  52882 
confirmed 12144 

831.645  Regulation  at  58  FR  52882 
confirmed 12144 

831.651  Regulation  at  58  FR  52882 

confirmed 12144 

831.661  Regulation  at  58  FR  52882 
confirmed 12144 

831.662  Regulation  at  58  FR  52882 
confirmed 12144 

831.663  Regulation  at  58  FR  52882 
confirmed 12144 

831.664  Regulation  at  58  FR  52883 
confirmed 12144 

831.665  Regulation  at  58  FR  52882 
confirmed 12144 

831.671  Regulation  at  58  FR  52882 
confirmed 12144 

831.672  Regulation  at  58  FR  52882 
confirmed 12144 

831.673  Regulation  at  58  FR  52882 
confirmed 12144 

831.681  Regulation  at  58  FR  52882 
confirmed 12144 

831.682  Regulation  at  58  FR  52882 
confirmed 12144 

831.683  Regulation  at  58  FR  52882 
confirmed 12144 

831.684  Regulation  at  58  FR  52882 
confirmed 12144 

831.685  Regulation  at  58  FR  52882 
confirmed 12144 

831.701  Regulation  at  58  FR  52881 

confirmed 12144 


831.1211  Removed:  new  831.1211 
redesignated  from  831.1212 27214 

831.1212  Redesignated  as  831.1211: 
new  831.1212  redesignated 
from  831. 1213 27214 

831.1213  Redesignated  as  831.1212 
27214 

831.2203    Regulation    at    58    FR 

52882  confirmed 12144 

837.505  Added 10267 

838.711  Regulation  at  58  FR  52882 

confirmed 12144 

838.733  Regulation  at  58  FR  52882 

confirmed 12144 

838.921  Regulation  at  58  FR  52882 
confirmed 12144 

838.922  Regulation  at  58  FR  52882 
confirmed 12144 

838.1006    Regulation    at    58    FR 

52882  confirmed 12144 

838.1016    Regulation    at    58    FR 

52882  confirmed 12144 

842.602  Regulation  at  58  FR  52883 

confirmed 12144 

842.615  Regulation  at  58  FR  52883 

confirmed 12144 

890.109  Regulation  at  58  FR  47824 

confirmed 12145 

890.301  Regulation  at  58  FR  47824 

confirmed 12145 

890.304  Regulation  at  58  FR  47825 

confirmed 12145 

890.306  Regulation  at  58  FR  47825 

confirmed 12145 

890.803  Regulation  at  58  FR  52882 

confirmed 12144 

890.805  Regulation  at  58  FR  52882 

confirmed 12144 

890.1006  Added:  interim 24030 

Chapter  II— Merit  Systems  Protec- 
tion Boar(j  (Parts  1200-1299) 

1200.10  (1)  amended;  (m)  revised 

14739 

1201.22  (b)  amended 31109 

1201.23  Example  revised 31109 

1201.27  (b)  amended 31109 

1201.37  (a)(3)  amended 31109 

1201.112  Revised 22125 

1201.115  (b)(1)  and  (2)  revised:  (c) 
redesignated  as  (d);  new  (c) 
added 30863 

1201.116  Redesignated  as  1201.117: 

new  1201.116  added 30864 


!♦; 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,  1994  THROUGH  JUNE  30.  1994 


TITLE  5      Chapter  II -Con. 

1201.117  Redesifrnated  as  1201.118: 
new  1201.117  redesignated 
from  1201.116 30864 

1201  118  Redesignated  as  1201.119: 
new  1201.118  redesignated 
from  1201.117 30664 

1201  119  Redesi^rnated  as  1201.120: 
new  1201.119  redesignated 
from  1201.118 30664 

1201  120        Redesignated        from 

1201.119 30664 

1201  154  (a).  (bKl)  and  (d)  amend- 
ed  31109 

1201  Appendix  II  revised 14739 

Appendix  III  amended 14740 

1209  S  (ci  amended 31110 

Chapter  VI  — Federal  Retirement 
Thrift  Investment  Board  (Ports 
1600-1699) 

162072  (d)  removed;  interim 1889 

1620.73  Removed:  new  1620.73  re- 
desiffnated  from  1620.74:  in- 
terim  1889 

162074  RedesifHUited  as  1620.73: 
new  1620.74  redesigrnated 
from  1620.75:  interim 1889 

162075  Redesignated  as  1620.74: 
new       1620.75      redesignated 

from  1620.76;  interim 1889 

162076  Redesignated  as  1620.75; 
interim 1889 

1620.83  (c)  removed:  interim 1889 

1620  84  Removed:  new  1620.84  re- 
designated from  1620.85:  in- 
terim  1890 

1620.85  Redesignated  as  1620.84: 
new  1620.85  redesignated 
from  1620.86;  interim 1890 

162086    Redesignated   as    1620.85; 

interim 1890 

1630  5  (a)  revised 26409 

Chapter  XI  — Armed  Forces  Retire- 
merit  Home  (Parts  2100  —  2199) 

^jw  .•\aaea J0669 


Chapter  XIV  — Federal  Labor  Rela- 
tions Authority,  General  Coun- 
sel of  the  Federal  Labor  Rela- 
tions Authority'  and  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

Chapter  XIV  Appendix  A  amend- 
ed  30504 

Chapter  XVI— Office  of  Govern- 
ment Ethics  (Parts  26(X)-2699) 

2636.40}  (a.i  amenaed 47ttO 

2635.803  Amended 4780 

2635  Appendix  A  added 4780 

2638.203  (b)(6)  revised:  interim 12148 

2638.702  (a)(2)  introductory  text, 
(3)  introductory  text.  (11)  and 

(iii)  revised:  interim 12148 

2638.703  Revised:  interim 12148 

2638.704  (a).  (bK4).  (c)  and  (d)  re- 
vised: interim 12149 

Cbopter  XLVIII— Nuclear  Regu- 
latory Commissicxi  (Part  5801) 

Chapter  XLVIII  Established 17459 

Chapter  LXIII  — Inter-America 
Foondotion  (Port  7301) 

Chapter  LXIII  Established 3772 

Proposed  Rules: 

185 24661 

213 4601.  24966 

300 8419.  30717.  32042 

316 4601 

317 6593 

351 27509 

410 6593 

412 6593 

532 30533 

591 27314 

630 24560 

772 7909 

870 31171 

871 31171 

872 31171 

873 31171 

874 31171 

890 24062.  26847.  31171 

1201 18764 

1209 18502 

1320 29738 
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1630 14371 

2400—2499  (Ch.  XIV) 22537 

TITLE  7-AGRICULTURE 

Subtitle  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0-26) 

1.410— 1. 429  (Subpart  M;  Added 8824 

2.19  (b)(38)  added 18709 

2.21  (b)(1).  (6),  (8),  (10).  (11).  (13). 
(14).  (15).  (19).  (20).  (21).  (24). 
(31).    (36)    and    (39)    revised: 

(b)(40)  through  (43)  added 14084 

2.23  (b)(32)  added 2725 

2.25  (e)(17)  added 21917 

(e)(16)  added 31917 

2.35  (a)  amended 8830 

2.60  (a)(45)  added 18709 

2.65  (a)(1).  (6).  (9).  (11).  (12).  (14). 
(15).  (16).  (20).  (21).  (22).  (25). 
(32),  (37)  and  (40)  revised:  sec- 
ond (a)(42)  redesignated  as 
(a)(43):    (a)(44)    through    (47) 

added 14084 

2.71  (a)(33)  added 2725 

7.15  (bXll)  revised 15827 

16  Authority  citation  revised 3981 

16.4  Revised 3981 

16.5  Revised...- 3981 

25  Added:  interim 2689 

Chapter  I— Agricultural  Marketing 
Service  (Standards,  lnspecti(xis, 
Marketing  Practices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.909  (b)  revised 26410 

28.911  (a)  amended 26410 

29.8001  Table  amended 27215 

51  Authority  citation  revised 31504 

51.38  Revised 31504 

54.27  Regulation  at  58  FR  64670 
eff.  date  corrected  to  12-9-93 

1890 

Regulation  at  58  FR  64670  con- 
firmed  13643 

58  Authority  citation  revised 5934 

58  43  Revised 5934 

58.45  Revised 5934 

58.101  (c)  amended:  interim 24321 

58.126  (eX5)(il)  redesignated  as 
(e)(5)(iil):        new       (e)(5)(ii) 

added:  interim 24321 

58.305  (f)  revised 1264 


58.323  Removed 1264 

58.346  Revised 1264 

58.2425—58.2435        (Subpart       G) 

Added 1264 

61.26  Removed 26411 

61.27  Revised 26411 

61.28  Removed 26411 

61.29  Removed 26411 

61.43  Undesignated  center  head- 
ing and  text  removed 26411 

68  Determination 26585 

80  Regulation  at  58  FR  29098  con- 
firmed  25786 

91.5  (a)(l)(ii).  (2)(i)  and  (111)  re- 
vised: (a)(3)  and  (b)  amended: 
Interim 24321 

91.37  (a)  Introductory  text 
amended:  Tables  1  through  5 
revised:  interim 24321 

93.3  (a)  amended;  interim 24324 

93.102  (a)(1)  and  (2)  revised:  In- 
terim   24324 

94.3  (3)  amended:  interim 24325 

95.2  Amended:  interim 24325 

98.3  (b)(3)  revised;  interim 24325 

100.32  (a)  suspended:  eff.  7-1-94  to 

8-31-94 6869 

110   Regulation   at   58   FR   42448 

corrected 15313 

201.104  (al  revised 655 

Chapter  II— Food  and  Nutrition 
Service,  Department  of  Agri- 
culture (Parts  210-299) 

210  Authority  citation  revised 1894 

210.11  (a)(2)  amended 23614 

210.18  Regulation  at  58  FR  38584 
confirmed:  (c)  introductory 
text  and  (l)(l)(iii)  amended: 
(l)(l)(iv)  removed:  (l)(l)(v)  re- 
designated as  (l)(l)(iv) 1894 

210.19  Regulation  at  58  FR  38586 
confirmed:  (c)(2)(ii)  and  (d) 
amended 1894 

210.30  Regulation  at  58  FR  38586 

confirmed 1894 

215  Authority  citation  revised 1894 

215.2  Regulation  at  58  FR  38586 

confirmed 1894 

215.11  Regulation  at  58  FR  38586 

confirmed 1894 

215.13  Regulation  at  58  FR  38586 

confirmed:  (e)  amended 1894 

220  Authority  citation  revised 1894 

220.2  Regulation  at  58  FR  38587 

confirmed 1894 
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TITLE  7     Chapter  II -Con 
,1-1)  amendtnl 23614 

220.12  (b)(1)  amended 23614 

220.13  Ref?ulation  at  58  FR  38587 
confirmed 1894 

220.15  Retfulation  at  58  FR  38587 
confirmed:  (f)  amended 1894 

246  Nomenclature  change 11498 

246.2  Amended , 11498 

246.3  (b)  amended:  (c)  and  (eM4) 
redesignated  as  (c)(1)  and 
(e)(5):  new  (c)(1)  revised: 
(c)(2)  and  new  (e)(4)  added 11499 

246.4  (a)(2).  (7).  (10).  (ll)(i).  (13) 
and  (19)  amended:  (a)(8)  and 
(9)    revised:    (a)(20)    through 

(23)  added 11499 

246  6  (b)(1)  revised;  (f)  added 11500 

246.7  (b)  through  (n)  redesignated 
as  (c)  through  (o)  and 
amended:  new  (b)  and  new 
(j)(9)  added:  new  (d).  (h)(1)  in- 
troductory text  and  (ii)  re- 
vised  11500 

246.9  (g)  amended 11503 

246.11  (c)(2)  amended:  (c)(3).  (5). 
(6)  and  (eM4)  revised.  (cMB) 
added 11503 

246.12  (0).  (r)(2)(ll)  and  (iii) 
amended:  (r)(8)  revised 11503 

246.14  (C)  heading,  introductory 
text  and  (1)  revised:  (cm  10) 
added 11508 

246.16  (a)  through  (i)  ■revised:  (j) 
and  (k)  removed:  (1)  through 
(q)  redesignated  as  (j) 
through    (oi:     new    (kM2)<ii) 

and  (iii)  amended 11504 

246.19  (b)(3)  revised 11508 

246  24  (a)  revised 11508 

246.25  (b)(2)  amended 11508 

246.27  (a)  through  (d)  and  (D  re- 
vised 11508 

248  Added:  interim 11517 

248.4  OMB  number  pending 11519 

248  9  OMB  number  pending 11521 

248  10  OMB  number  pending 11521 

248  11  OMB  number  pending 11524 

248  14  OMB  number  pending 11524 

248  17  OMB  number  pending 11527 

248  18  OMB  number  pending 11527 

250  Authority  citation  revised 1G972 

250  3  Amended J6972 

250  41  (a)(1)  amended 16972 

250.52  Added 16973 

251  Heading  revised 16974 

251,2  (c)  amended 16974 


251.3  (d)  revised:  (f)  removed;  (g) 
redesignated  as  (f) 16974 

251.4  (d)(3)  revised:  (h).  (1)  and  (j) 
redesignated  as  (j).  (k)  and 
(1):  (c)(3),  new  (h)  and  (i) 
added:  (d)  and  new  (1)  amend- 
ed  16974 

251.6  (a)(4)  revised 16974 

251.7  (a)  revised 16974 

251.8  Heading  and  (d)  revised 16974 

251.9  (a)  and  (c)  revised 16975 

251.10  (a)(2)  and  (d)(1)  amended: 
(e)(2)  revised:  (e)(7).  (g).  and 

(h)  added 16975 

253.2  (c)  revised:  interim 1449 

253.6  (b»(l)  amended:  interim 1449 

254.2  (d)  revised:  interim 1449 

271.1  (b)  amended 29713 

271.2  Amended 5698.  27434 

Regulation  at  54  FR  24527  con- 
firmed and  amended 16095 

Regulation  at  59  FR  5698  eff. 
date  corrected  in  part  to  2-1- 
92 22723 

271.6  (b)(l)(ii).  (Iii).  (vl)  and  (vii) 
amended 29713 

271.7  (d)(l)(ii)  amended 29713 

271.8  Regulation  at  54  FR  24527 
confirmed 16095 

272.1  (g)(130)  added 2731 

(g)(131)  added 5699 

Regulation  at  54  FR  24527  con- 
firmed: (gKl32)  added 16095 

(g)(  133)  added 16978 

Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 
92 22723 

(gK7)(viii).  (10).  (17Mi)(B).  (36). 
(84)(i)  and  (90)  amended: 
(g)(74)(l).  (2)  introductory 
text,  (i)  and  (ii)  redesignated 
as  (g)(74)(i).  (ii)  introductory 
text.  (A)  and  (B) 29713 

(g)(134)  added,  interim 30866 

272.2  Regulation  at  54  FR  24527 
confirmed 16096 

(a)(2)  amended 29713 

272  4  Regulation  at  54  FR  24527 

confirmed 16096 

272.5  Regulation  at  54  FR  24527 
confirmed 16096 

272.6  (c)(3)  amended 29713 

272.8  (1)  heading  and  introduc- 
tory text  amended 29713 

272.10  (a)(2)(iii)  amended 29713 

273.1  (eMlMiii)  amended 5699 
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Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 
92 22723 

(cK3)(i).      (ii)      and      (e)(i)(i) 

amended 29713 

273.2  Regulation  at  54  FR  24528 
confirmed:       (b)(3),       (c)(5), 
(n{8)(i)(A)  and  (ii)  amended 
16096 

273.7  (o)(7)  revised:  (o)(8)(i) 
amended:  (pK4)  added 16978 

273.8  Regulation  at  54  FR  24529 
confirmed 16096 

(i)(2Kt)  amended 29713 

273.9  (c)(  17)  added 5699 

Regulation  at  54  FR  24529  con- 
firmed  16096 

(c)(ll)  introductory  text 
amended:  interim 30866 

273.10  Regulation  at  54  FR  24529 
confirmed 16096 

(dKl)(i)  amended:  Interim 30866 

273.11  (f)   heading   revised:    (0(1) 

and  (3)  amended 5699 

Regulation  at  54  FR  24530  con- 
firmed  16096 

Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 

92 22723 

(bXDdlMA)  and  (B)  amended 
29713 

273.12  Regulation  at  54  FR  24530 
confirmed 16096 

273.13  (b)(14)  added 2731 

Regulation  at  54  FR  24530  con- 
firmed  16096 

273.15  (r)(2)  amended 29713 

273.17  (i)  removed 29713 

273.18  (d)(3)(iv)  through  (viii). 
(4Kii).  (iii)  and  (h)  through 
(1)  redesignated  as  (d)(3)(vi) 
through  (X).  (4)(iii),  (iv)  and 
(i)  through  (m);  (dK3)  intro- 
ductory text  and  new 
(d)(4)(iv)  amended;  (d)(3)(iii). 
new  (iv).  new  (v),  new  (4Kii) 
and  new  (h)  added:  (d)(4) 
heading,  (i)  and  new  (i)(l)  re- 
vised   2731 

(d)(2)  amended 29713 

273.20  (a),  (b)  and  (c)  amended 29713 

273.21  Regulation  at  54  FR  24530 
confirmed 16096 

273.22  (f)(6)(iii)(A)  amended 29713 

275.8  (a)  amended 29713 

275.9  (c)(1)  amended 29713 


276.2  (e)(3)  revised 2733 

276.3  (b)(3)  amended 29713 

276.7  (h)(4)  amended 29714 

277.4  (b)(1)    revised;    (bXll)   and 

(12)  added 2733 

Regxilation  at  54  FR  24531  con- 
firmed; (0  amended 16096 

277.16  (cKDdi)  and  (iii)  revised; 

(c)(l)(iv)  added 2733 

277.18  (b).  (c)(1)  introductory 
text,  (ii),  (d)(l)(ii).  (g)  head- 
ing, (1).  (2)  introductory 
text.  (ii).  (3),  (5)  introductory 
text.  (6),  (7),  (8)  introductory 
text,  (iv)  and  (p)(5)  amended 
2733 

277  Appendix  A  amended 2733 

Regulation  at  54  FR  24531  con- 
firmed  16096 

278.1  (j)(l)  and  (kXlKli)  amended 
29714 

278.2  (g)  amended 29714 

278.5  (e)  amended 29714 

278.6  (j)  introductory  text 
amended 27434 

278.9  (J)  added 27434 

279.1  Amended 29714 

279.2  Heading,  (a)  and  (b)  amend- 
ed  29714 

279.3  (a)  and  (b)  amended 29714 

279.7  (b),  (c)  and  (d)  amended 29714 

279.8  Heading,  (a)  introductory 
text.  (1)  and  (b)  through  (g) 
amended 29714 

279.9  (a)  and  (b)  amended 29714 

279.10  (a)  amended 29714 

Chapter  III— Animal  and  Plont 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300  Authority  citation  revised 9614 

300.1  (a)  revised 9614 

Regulation  at  59  FR  9614  with- 
drawn   18943 

301  Technical  correction 11659 

301.38-2  (b)  amended 9066 

Regulation  at  59  FR  9066  eft. 
date  confirmed;  (b)  corrected 

17917 

301.52-2a  Amended:  heading  re- 
vised  25788 

Amended:  interim 27966 

301.75-4  (a)  and  (d)(1)  revised 25288 

301.78-2  (a)  amended;  interim 25791 
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TITLE  7      Chaptef  Ill-Con. 

301.78-3  (c)  amended;  Interim 2282, 

7896.  11179 
301.78-10  (c)  amended;  OMB  num- 
ber; Interim 25791 

301  80- 2a    Regulation    at    58    FR 

51980  confirmed 12795 

301  81-3  (e)  amended;  Interim 3314, 

22492 

(e)  corrected 6531 

301.83  (b)  amended 13183 

319.28  (a),  (b)  introductory  text 

and  (6)  amended 13183 

319.37—319  37-14     (Subpart)     Au- 
thority citation  removed 21622 

319  37-2  (a)  table  amended 9918 

319.37-14  (b)  amended 21622 

319.56-2  (h)  amended 9382 

321  Authority  ciution  revised 9818 

321  2  Amended 9918 

321  8  Heading  revised 9918 

321  9  Revised 9918 

322  Authority  ciUtion  revised 656 

322.1  Footnote  1  revised 666 

354  2  Table  amended 21623.  27435 

Chopter  IV— Federal  Crop  Insur- 
ance Corpofotioo,  Department 
of  Agriculture  (Parts  400—499) 

457  Heading  revised 9391 

457  101  Added 9391 

457.102  Added 9397 

457  103  Added 9397 

457.110  Added;  interim 9615 

Chiapter  VI— Soil  Conservation 
Service  Department  oi  Agri- 
culture (Parts  600—699) 

658  Authority  citation  revised 31117 

658.2  (a)  and  (c)  revised 31117 

658.3  (c)  and  (d)  revised 31117 

658.4  (a)   and   (c)<2)   revised;   (gr) 

and  (h)  added 31118 

658.7  (b)  redesignated  as  (c);  new 

h)  and  (d)  added  31118 

Ctiapter  VII— Agnculturol  Sta- 
bilization and  Conservation 
Service  (Agnculturol  Adjust- 
ment), Department  c4  Agri- 
culture (Ports  700-799) 

703  Authority  citation  revised 3773 

703  1  Revised;  interim 3773 

703  2  (fxl)  and  (2)  amended;  in- 
terim  3774 


703.3  (b)  amended;  interim 3774 

703.5  Revised;  interim 3774 

703.7  (aXlHi).  (2Hi).  (ii)  and  (Hi) 
revised;  interim 3774 

703.8  (a)  amended;  interim 3774 

703.9  (b)  revised;  interim 3774 

703.10  Revised;  interim 3774 

703.11  Heading,  (b)(1).  (2),  (c)  and 

(d)  revised;  interim 3775 

703.12  (a)  introductory  text. 
(IXiv),  (V).  (3),  (14),  (17)  and 
(18)  revised;  (aXlKvi)  and  (19) 
added;  interim 3775 

703.13  (cH4)  removed;  (c)(5)  redes- 
ignated as  (c)(4);  (c)(1)  and 
new  (4)  revised;  (e)  added;  in- 
terim  3775 

703.15  (a).  (bH2)  and  (d)  revised; 

interim 3775 

703.17  (c)  revised;  Interim 3775 

703.25(c)  added;  interim 3775 

723  Authority  citation  revised 28210 

723.111  Existing  text  designated 

as  (a);  (b)  added 6866 

723.112  Existing  text  designated 

as  (a);  (b)  added 22725 

723.113  Existing  text  designated 

as  (a);  (b)  added 27220 

723.114  Existing  text  designated 

as  (a);  (b)  added 27220 

723.115  Existing  text  designated 

as  (a);  (b)  added 27220 

723.116  Existing  text  designated 

as  (a);  (b)  added 27220 

723.117  Existing  text  designated 

as  (a);  (b)  added 27220 

723.118  Existing  text  designated 

as  (a);  (b)  added 27220 

723.501-723.508       (Subpart       E) 

Added 28210 

729.214  (d)  added 9068 

735  Authority  citation  revised 15038 

735.2  (bb)  through  (11)  added 15038 

735.16(h)  added 15038 

735.100—735.105  Undesignated 

center  heading  added 15038 

735.100  Added 15038 

735.101  Added 15038 

735.102  Added 150a9 

735.103  Added 1503& 

735.104  Added 15039 

735.105  Added 15039 

792  Added 15829 
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Chapter  VIII— Federal  Grain  In- 
spection Service,  Department 
of  Agriculture  (Parts  800—899) 

800  71  Regulation  at  58  FR  49422 

confirmed 13866 

801.7  Revised 31506 

810.109  (b)  amended 10573 

810.1604  Revised 10573 

810.1605  Existing  text  designated 

as  (a);  (b)  added 10573 

Ctiapter  IX— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables, Nuts),  Department  oH 
Agriculture  (Parts  900—999) 

905.140  Regulation  at  58  FR  65539 
confirmed 10052 

905.146  Revised;  interim 26928 

905.147  (a)   and   (c)   revised;    in- 
terim   26929 

905.148  (a)  revised;  (b)  amended: 
interim 26929 

905.306  Regulation  at  58  FR  59932 

confirmed 12524 

906  Budget  of  expenses 1266 

906.365  Regulation  at  58  FR  54926 

confirmed 1450 

Regulation  at  58  FR  54201  con- 
firmed  1452 

907  Budget  of  expenses 4244 

907.58  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.71  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.112  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

907.131  Regulation  at  58  FR  53114 

confirmed 242 

907.141  Regulation  at  58  FR  53114 
confirmed 242 

Suspended;  interim 1269 

Regulation  at  58  FR  1268  con- 
firmed  10053 

908  Budget  of  expenses 4244 

908.58  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.71  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 


908.112  Suspended;  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.131  Regulation  at  58  FR  53114 

confirmed 242 

908.141  Regulation  at  58  FR  53114 

confirmed 242 

Suspended;  interim 1269 

Regulation  at  58  FR  1269  con- 
firmed  10053 

910.180  Regulation  at  58  FR  52402 

confirmed 1270 

911  Budget  of  expenses 5074.  18943 

911.53  Suspended;  interim:  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.54  Suspended:  interim:  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.55  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.56  Suspended:  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.57  Suspended:  interim:  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.58  Suspended:  interim:  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.59  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.111    Suspended;   interim:   eff. 

3-22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

915  Budget  of  expenses 5074,  18943 

915.306  (a)(7)  revised:  interim 15315 

Regulation  at  59  FR  15315  con- 
firmed  33418 

915.332  Revised 30869 

916.350  (a)  introductory  text  and 

(4)(iv)  revised;  interim 15838 

(aXl)  revised;  interim 31120 

916.356  Revised;  interim 15838 

917  Authority  citation  revised 10055 

917.4  Suspended  in  part 10055 
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917.15  Suspended  in  part 10055 

917.18  (a)  suspended  in  part 10055 

917.20  Suspended  in  part 10055 

917.21  Suspended 10055 

917.24  (a)  and   (c)  suspended  In 

part 10055 

917.25  Suspended  in  part 10055 

917.26  Suspended  in  part 10056 

917  28  Suspended  in  part 10056 

917  29  (b)  suspended  in  part 10066 

917.34  (k)  suspended  in  part 10056 

917.35  (a)  suspended  in  part 10056 

917  100  Suspended  in  part 10056 

917.121  Suspended 10056 

917.143  (b)  introductory  text  and 

(1)  throufrh  (4)  suspended  in 

part 10056 

917.149  Suspended 10056 

917.176  Suspended 10056 

917  179  Suspended  in  part 10056 

917.442  (a)  introductory  text  and 

(4)<lv)  revised:  interim 15840 

(aHl)  revised;  interim 31120 

917  450  Revised:  interim 15841 

917.461  Suspended 10056 

922  306  Revised:  interim 30673 

923.322  Introductory  text  re- 
moved: (b)  through  (e)  redes- 
ifmated  as  (d)  through  (g): 
(a),  new  (d)(2)  and  new  (0  re- 
vised: new  (b)  and  (c)  added 
31920 

925  Budget  of  expenses 3316.  15611 

926  Budget  of  expenses 30872 

927  Budget  of  expense* 12526 

928  Budget  of  expense* 1266 

932  Budget  of  expenses 12526.  30873 

932  153  Regulation  at  58  FR  485S4 

confirmed 1273 

944  Comment  period  reopened 11529 

944.31  Revised 30871 

944  106  Regulation  at  58  FR  59934 

confirmed 12524 

944  312  (h)  corrected 4246 

Revised 25792 

944  401  Regulation  at  58  FR  48596 

confirmed 1273 

946  Budget  of  expenses 15088.  27221 

948  Budget  of  expenses 27223 

953  Budget  of  expenses 27222 

955  Authority  citation  revised 1896 

Budget  of  expenses 12527 

955.101  Added:  mterim 1896 

Regulation  at  58  FR  1896  con- 
firmed  13868 

955  142  Added 18946 


958  Budget  of  expenses 24631 

959  Authority  citation  revised 1453 

Budget  of  expenses 1453.  12149 

959.322  (d)(2)  and  (3)  revised:  in- 
terim  13431 

Introductory  text  revised 17267 

Regulation  at  59  FR  13431  con- 
firmed  26736 

966  Authority  citation  revised 1455 

Budget  of  expenses 1455 

967  228  Regulation  at  58  FR  62033 
confirmed 6868 

979  Budget  of  expenses 4246,  15041 

979.304  (c)(2)  and  (3)  revised:  in- 
terim  13432 

Regulation  at  59  FR  13432  con- 
firmed  26736 

980  Comment  period  reopened 11529 

981  Authority  citation  revised 13434 

981.441  Comment  period  reopened 
4247 

981.442  (a)(4)  and  (5)  amended 13434 

982  Marketing  percentages 9071 

Budget  of  expenses 24632 

984  Authority  citation  revised 1455 

Budget  of  expenses 1455 

985  Marketing  percentages  ...12151.  21917 
Budget  of  expenses 18948 

989  Marketing  percentages 12528 

Budget  of  expenses 12153 

989.126  (b)  introductiory  text  and 

(2)  revised:  interim 27226 

989.246  Regulation  at  59  FR  12530 

confirmed 27228 

993.128  (a)  revised:  interim 8518 

Regulation  at  59  FR  8518  con- 
firmed  25794 

993.150  Corrected 10228 

998  Budget  of  expenses 24633 

999  Comment  period  reopened 11529 

Revised:  interim 26928 

Chapter  X  — Agricultural  Market- 
ing Service  (MarketJrig  Agree- 
merits  an(d  Or(ders,  Milk),  De- 
partment ot  Agriculture  (Parts 
1000-1199) 

1001.62  u  1  and  id)  removed 16512 

1002.61  (d)  and  (e)  removed 16512 

1005.7  (dK3)  suspended  in  part  3- 

1-94  through  2-28-95 15318 

1007.7  (eM3)  suspended  in  part 
and  (e)<4)  suspended  3-1-94 
through  2-28-95 15318 


JUNE   1994 
CHANGES  JANUARY  3,  1994  THROUGH  JUNE  30,  1994 


23 


1007.61   (a)  in  part  and  (b)  sus- 
pended; eff.  7-1-94  to  8-31-94 
6869 

1011.7    (b)   amended:    eff.    a-1-94 

through  7-31-94 13644 

(d)(3)  suspended  in  part  3-1-94 
through  2-28-95 15318 

1033.60  (m)  redesignated  as  (n): 

new  (m)  added 24031 

1036.60  (m)  redesignated  as  (n); 

new  (m)  added 24031 

1040.5  Amended 33418 

1040.7  Introductory  text  and  (a) 

revised:  (b)  introductory  text 
amended 33418 

1046.2  Suspended   in   part  3-1-94 
through  2-28-95 15318 

1049.60   (1)   redesignated   as  (m); 

new  (1)  added 24031 

1094.7  (c)  suspended  in  part;  eff. 

3-3-94  through  12-31-94 10057 

1098  Removed 13645 

1106  Authority  citation  revised 

11182 

1106.3  Suspended  in  part 1274 

1106.6  Suspended  in  part:  eff.  2-1- 

94  through  8-31-96 11182 

1106.7  (b)(1)   suspended   in   part: 

eff.  2-1-94  through  8-31-96 11182 

1106.13  (d)(1)  suspended;  eff.  2-1- 

94  through  8-31-96 11182 

1124  Authority  citation  revised 

15319 

1124.7      (b)      introductory      text 

amended 15319 

1124.9  (c)  amended 15319 

1124.10  (c)(2)  revised 15319 

1124.19  Revised 15319 

1124.30  (a)(l)(i).  (ii).  (cMD.  (2)  and 

(3)  revised 15319 

1124.31  (a)(1).    (b)    introductory 

text  and  (1)  revised 15320 

1124.32  Revised 15320 

1124.41  (c)  amended 15320 

1124.50—1124.54  Undesignated 

center  heading  revised 15320 

1124.50  Revised 15320 

1124.51  Revised 15320 

1124.51a  Removed 15321 

1124.53  Revised 15321 

1124.60-1124.62  Undesignated 

center  heading  revised 15321 

1124.60  Revised 15321 

1124.61  Revised 15322 

1124.62  Redesignated    as    1124.63: 

new  1124.62  added 15322 


1124.63  Redesignated  from  1124.62 

and  revised 15322 

1124.70  Revised 15322 

1124.71  Revised 15322 

1124.72  Revised 15323 

1124.73  Revised. 15322 

1124.74  Removed;  new  1124.74  re- 
designated from  1124.75:  (c) 
revised 15323 

1124.75  Redesignated  as  1124.74 15323 

Redesignated       from       1124.76; 

(a)(l)(i),    (a)(2)(i)    and    (b)(4) 
amended 15324 

1124.76  Redesignated  as  1124.75: 
new  1124.76  redesignated 
from  1124.77 15324 

1124.77  Redesignated  as  1124.76: 
new  1124.77  redesignated 
from  1124.78:  (a)  introductory 

text  amended 15324 

1124.78  Redesignated  as  1124.77 15324 

1124.85  (b)  and  (c)(2)  amended 15324 

1126.12  (b)(5)  suspended 26737 

1135  Authority  citation  revised 

15324 

1135.9  (c)  amended 15324 

1135.19  Revised 15324 

1135.30  Introductory  text,  (a)  and 
(c)  revised:  (b)  and  (d)  redes- 
ignated as  (d)  and  (e):   new 

(b)  added 15324 

1135.31  (a)  introductory  text 
amended:  (a)(4)  revised 15324 

1135.41  (b)(3)  amended:  (c)  revised 

15324 

1135.50—1135.62  Undesignated 

center  heading  revised 15325 

1135.50  Heading  and  (a)  revised; 
(b)  introductory  text.  (1)  and 
(2)  amended:  (e),  (f)  and  (g) 
added 15325 

1135.51  Revised 15325 

1135.51a  Removed 15325 

1135.53  Revised 15325 

1135.60—1135.62  Undesignated 

center  heading  added 15325 

1135.60  Revised 15326 

1135.61  Revised 15326 

1135.62  Redesignated  as  1135.63 15326 

Added 15327 

1135.63  Redesignated  from  1135.62 

and  revised 15326 

1135.70  Revised 15327 

1135.71  Revised 15327 

1135.72  Revised 15327 
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1135.73  (b).  (d)  and  (e)(2)  through 

(6)  revised 15327 

1135.74  Removed;  new  1135.74  re- 
designated from  1135.76; 
(aK4).  (b)(lMi).  (11)  and  (lii) 
Introductory  text  amended; 
(bKlKlilKa).  (b)  and  (c)  redes- 
ignated as  (bHl)(iii)(A).  (B) 
and(C) 15327 

1135.75  Redesignated  from  1135.77 
15327 

1135.76  Redesignated  as  1135.74: 
new  1135.76  redesignated 
from  1135.78  and  amended 15327 

1135.77  Redesignated  as  1135.75 15327 

1135.78  Redesignated  as  1135.76 15327 

1135.85  (b)  and  (c)  amended 15327 

1150.131  (aK4)  and  (8)  revised 13435 

Chopter  XI  — Agricuftural  Market- 
ing Service  (Markefing  Agree- 
ments and  Or(Jers,  Miscellane- 
ous Commodrties)  Department 
of  Agriculture  (Parts 

1200-1299) 

1210.401  (b)  amended 18948 

1210.501  Added 18948 

1211  Authority  citation  revised 

1211.3a^l21l!3»  Undesignated 

center  heading  removed 11898 

1211.30  Removed 11898 

1211.31  Removed 11898 

1211.32  Removed 11898 

1211.33  Removed 11898 

1211.34  Removed 11898 

1211.35  Removed 11898 

1211  36  Removed 11898 

1211  37  Removed 11898 

1211.38  Removed 11898 

1211.39  Removed 11898 

1211.40-1211.42  Undesignated 

center  heading  removed 11898 

1211  40  Removed 11898 

1211.41  Removed 11898 

1211.42  Removed 11898 

1211.51  Removed 11898 

1211.54  Removed 11898 

1211.56  Removed 11898 

1211.72  Removed 11898 

1211.77  Removed 11898 

1220  Referendum  results 15327 

1240  Authority  citation  revised 

22493 

Technical  correction 24217 


1240.50  (a)  amended;  interim 22493 

1240.114  (b)  amended;  interim 22493 

1250  510  Revised 12155 

Chapter  XlV-Commodity  Credit 
Cofpofotion,  Department  of  Ag- 
nculture  (Ports  1400-1499) 

1413.54  (aM5)(ii)  and  (iii)  revised; 

(aK5Kiv)  and  (d)(4)  added 22495 

(aK3)(ii)  and  (iii)  revised; 
(aX3)(iv)  and  (d)(4)(iii)  added 
22496 

(aH4Kiii)  revised:  (aK4)(iv)  and 
(d)(4Kv)  added 25795 

1413.104  (aK8)(ii).  (iii)  and  (b)  re- 
vised; (a)(8)(iv)  added 22495 

1413.110  (b)  revised;  interim 10574 

1421.7  (cK7Kiii)  and  (iv)  added 25795 

1421.217  (d)  added 25796 

1427.8  (aK2Hii)  and  (iii)  revised: 
(aK2Kiv)  added 22495 

(aKlMii)  and  (iii)  revised: 
(a)(lKiv)  added 22496 

1427.107  (a)(l)(i).  (ii)  and  (2)(i) 
through  (iv)  revised;  (a)(2)(v) 
redesignated  as  (a)(2)(viii); 
new  (aK2)(v).  (vi)  and  (vli) 
added;  (c)(2)  amended 17919 

1434.1  (a)  revised;  interim 23790 

1434.6  (b)  revised;  interim 23790 

1434.7  (c)(1)  and  (2)  added;  in- 
terim  23791 

1434.13  (b)  revised:  interim 23791 

1434.14  Removed;  interim 23791 

1434.16  (a)(1)  revised;  interim 23791 

1434.17  (aM3)  and  (4)  revised; 
(aK5).  (6)  and  (7)  added;  in- 
terim  23791 

1434.23  (aH2).  (3).  (bKD.  (2).  (c). 

(d)  introductory  text,  (2)  and 

(e)  revised;    (k)    added:    In- 
terim  23791 

1434.24  (f)  added;  interim 23792 

1434.25  (aKl)  revised;  interim 23792 

1434.26  (b)(3)  revised;  interim 23792 

1434.27  (c)(3)  added;  interim 23792 

1464.12  Existing  text  designated 

as  (a);  (b)  added 6867 

1464.13  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.14  Existing  text  designated 

as  (a):  (b)  added 27220 

1464.15  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.16  Existing  text  designated 

as  (a);  (b)  added 27221 
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1464.17  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.18  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.19  Existing  text  designated 

as  (a);  (b)  added 22725 

1464.101-1464.108      (Subpart      B) 

Regulation  at  58  FR  68020  eff. 

date  corrected  to  1-1-94 1274 

Revised 10944 

1468.4  (b)  revised 2284 

1475.3  Regulation  at  58  FR  62512 

confirmed 9919 

1475.6  Regulation  at  58  FR  62512 

confirmed 9919 

1475.10  Regulation  at  58  FR  62513 
confirmed 9919 

1475.17  Regulation  at  58  FR  62513 

confirmed 9919 

1475.22  Regulation  at  58  FR  62513 

confirmed 9919 

Chapter  XV— Foreign  Agricultural 
Service,  Department  of  Agri- 
culture (Parts  1500-1599) 

1540.40—1540.45  (Subpart  C)  Regu- 
lation at  58  FR  16104  con- 
firmed  25797 

Chapter  XVI— Rural  Telephone 
Bank,  Department  of  Agri- 
culture (Parts  1600-1699) 

1610.1  Regulation  at  68  FR  66252 
confirmed 17464 

1610.2  Regulation  at  58  FR  66252 
confirmed 17464 

1610.3  Regulation  at  58  FR  66252 
confirmed 17464 

1610.4  Regulation  at  58  FR  66252 
confirmed 17464 

1610.5  Regulation  at  58  FR  66252 
confirmed 17464 

1610.6  Regulation  at  58  FR  66252 
confirmed 17464 

1610.11  Regulation  at  58  FR  66253 
confirmed 17464 

1627  Removed;  CFR  Correction 

33641 

Chapter  )CVII— Rural  Electrification 
Administrotion,  Department  of 
Agriculture  (Parts  1700-1799) 

1700.40—1700.44        (Subpart        D) 

Added 21624 


1700.60—1700.61        (Subpart        E) 

Added 21625 

1700.70—1700.73       (Subpart        F) 

Added 21625 

1700.90—1700.93        (Subpart        G) 

Added 21626 

1700.100—1700.109      (Subpart     H) 

Added 21626 

1700.120—1700.132       (Subpart       I) 

Added 21627 

1700.140—1700.150      (Subpart      J) 

Added 21631 

1700.160-1700.161      (Subpart      K) 

Added 21633 

1700.170—1700.173      (Subpart      L) 

Added 21633 

1703.12  Amended 11706 

1703.17  (c)  added 11706 

1703.18  Added 11706 

1703.19  Added 11706 

1703.20  Revised 11707 

1703.21  (b)  amended;  (d)  revised 
11708 

1703.22  Added 11708 

1703.28  (b)  revised 11711 

1703.30  OMB  number 11711 

1703.34  (b)(5)(ii)  and  (iii)  revised; 

(b)(5)(iv)  and  (v)  added 11711 

1703.46  (e)  removed;  (f)  through 
(1)  redesignated  as  (e) 
through    (k);    (a)    and    new 

(g)(6)(iv)  amended 11711 

1703.61  (a)  and  (b)  amended 11712 

1703.66  (b),   (d).    (e)   and   (g)   re- 
vised; (h),  (i)  and  (j)  added 
11712 

1703.67  Added 11712 

1703.68  Added 11712 

1710  Authority  citation  revised 

495 

1710.2  (a)  amended:  interim 495 

1710.7  Added;  interim 3984 

1710.118  Removed;  interim 496 

1710.350—1710.364  (Subpart  H) 
Heading  revised;  sections 
added;  interim 496 

1717.851  Amended;  interim 3986 

1717.852  (a)(l)(ii)        amended; 
(b)(l)(ii)(A)  revised;  interim 
3986 

1717.860  Added:  interim 3986 

1717.904  Added:  interim 3987 

1735.2  Regulation  at  58  FR  66253 

confirmed 17464 

1735.10  Regulation  at  58  FR  66253 

confirmed:  (b)  revised 17464 
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TITLE  7      Chapter  XVII-Con. 

1735.13  Regulation  ai  58  FR  66253 
confirmed 17464 

1735.14  Regulation  at  58  FR  66253 
confirmed 17464 

1735.17  Regulation  at  58  FR  66253 

confirmed 17464 

1735.20  Regulation  at  58  FR  66254 
confirmed 17464 

1735.21  Regulation  at  58  FR  66254 
confirmed 17464 

1735.22  Regulation  at  58  FR  66254 
confirmed 17464 

1735.30  Regulation  at  58  FR  66254 
confirmed 17464 

1735.31  Regulation  at  58  FR  66255 
confirmed 17464 

1735.32  Regulations  at  58  FR 
66255  and  66256  confirmed 17464 

1735.46  Existing  text  designated 

as  (a):  (b)  through  (h)  added 

29537 

1735.74  Regulation  at  58  FR  66256 

confirmed 17464 

1737.2  Regulation  at  58  FR  66256 

confirmed 17464 

1737.11  Regulation  at  58  FR  66256 

confirmed 17464 

1737.22  Regulation  at  58  FR  66256 

confirmed 17464 

1737.32  Regulation  at  58  FR  66256 

confirmed 17464 

1737.50  Regulation  at  58  FR  66256 

confirmed 17464 

1737.70  Regulation  at  58  FR  66256 
confirmed 17464 

1737.71  Regulation  at  58  FR  66257 
confirmed 17464 

1744.61  Regulation  at  58  FR  66257 

confirmed 17464 

1744.67  Regulation  at  58  FR  66257 
confirmed 17464 

1744.68  Regulation  at  58  FR  66257 
confirmed 17464 

1753.2  Regulation  at  58  FR  66259 
confirmed  and  amended 17464 

1753.3  Regulation  at  58  FR  66259 
confirmed;    (a)    introductory 

text  and  (4)  amended 17464 

1753.7  (f)(4)  revised 17679 

1753.15  Regulation  at  58  FR  66259 
confirmed:  (bK4)  amended 17464 

1753.38  (a)(2Hiii)  removed; 
(a)(2)(iv)  through  (vii)  redes- 
ignated as  (a)<2)(iii)  through 
(vi);  (aK2)<i)(J).  new  (v)  and 
(c)  revised 17679 


1753.39  (f)(l)(i)  revised 31126 

1753.66  Regulation  at  58  FR  66259 

confirmed:  (d)  amended 17464 

1755  Authority  citation  revised 

17681 

1755.93  Table  amended 17681 

Table  amended:  Footnote  1  re- 
vised  31126 

1755.97  Table  amended 30507 

1755.525  Added 31126 

1755.870  Added 30507 

1767.18  Amended 27436 

1767.19  Amended 27436 

1767.41  Amended 27436 

1773  Authority  citation  revised 

659 

1773.3  (c)  revised 659 

1773.20  (a)  revised 669 

1773.21  (b)  and  (c)  revised 659 

1773.34  (e)(l)(i)  and  (2)(i)  re- 
moved: (e)(l)(ii),  (iii).  (iv). 
(2)(ii).  (iii)  and  (iv)  redesig- 
nated as  (e)(l)(i).  (ii).  (iii). 
(2)(i).  (ii)  and  (iii)  and  re- 
vised  659 

1773.40  Revised 660 

1773,45  Revised ., 660 

1773  Appendix  C  revised 660 

1786.150-1786.170      (Subpart      F) 

Added  .  13620 

Chapter  XVIII  — Farmers  Home 
Acjministration,  Department  of 
Agriculture  (Parts  1800—2099) 

1902.1—1902.16  (Subpart  A)  Head- 
ing revised 3778 

1902.1  Introductory  text  added 3778 

1902.4  Added 3778 

1902.50  Added  (0MB  number) 3778 

1924.4  (i)(4)  through  (7)  redesig- 
nated  as   (i)(5)   through   (8): 

new  (i)(4)  and  (9)  added 6882 

Regulation  at  59  FR  6882  eff. 

date  corrected  to  3-16-94 9805 

1924.13  (a)(3).  (e)(l)(iii)(B)(2).  (iv). 

(V).  (vii)(B)(7).  (2)(i)(B).  (G). 

(H).  (ii)(C).  (iii)(A).  (iv).  (v) 

and  (viii)  revised 6882 

Regulation  at  59  FR  6882  eff. 

date  corrected  to  3-16-94 9805 

1924.50  Revised  (0MB  number) 6885 

Regulation  at  59  FR  6885  eff. 

date  corrected  to  3-16-94 9805 

1924.60  (c)(3)  and  (d)(2)  amended 

8519 

1930.123  (i)  amended 6885 
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Regulation  at  59  FR  6885  eff. 
date  corrected  to  3-16-94 9805 

1930.101— 1939  150  (Subpart  C)  Ex- 
hibit B  amended 3779 

Exhibit  B.  B-3  and  B^  amend- 
ed  6886 

Regulation  at  59  FR  6886  eft. 
date  corrected  to  3-16-94 9805 

1941.19  (a)  revised:  (b)(4).  (5)  and 
(6)  redesignated  as  (b)(5),  (6) 
and  (7)  and  (b)  through  (i)  re- 
designated as  (c)  through  (j); 
introductory  text,  new  (b) 
and   new   (c)(4)   added;    new 

(f)(1)  amended 25799 

(b)(2)  amended 22962 

1941.25  (a)  introductory  text  and 
(b)    revised;    (a)(5)    and    (6) 

added 16772 

(a)(4)  revised 25800 

1942.306  laKlO)  added:  interim 26587 

1942.386  Added 12156 

1942.501     Regulation    at    56    FR 

58178  confirmed 11531 

1942.504    Regulation    at    56    FR 

S8178  confirmed 11531 

1942  507     Regulation    at    56    FR 

58178  confirmed 11531 

1942.510  Regulation  at  56  FR 
58178  confirmed 11531 

1942.511  Regulation  at  56  FR 
58178  confirmed 11531 

1942.513    Regulation    at    56    FR 

58178  confirmed 11531 

1943.17  (b)  amended 25800 

1943.19  (a)(2)  and  (b)(4)  removed; 
(a)(3)  through  (8)  and  (bK3) 
redesignated  as  (a)(2) 
through  (7)  and  (b)(4)  and  (b). 
(d).  (e)  and  (0  redesignated 
as  (d)  through  (g):  introduc- 
tory text,  (a)(1).  new  (2)  and 
new  (c)  revised:  new  (b)  and 
new   (d)(3)  added;   new   (f)(1) 

and  new  (g)  amended 25800 

(b)(1)  amended 22962 

1943.24  (b)(l)(i)  amended 25801 

1943.25  (c)(2).  (3)  and  (4)  redesig- 
nated as  (c)(4).   (5)  and   (6); 
(c)(1)    and    new    (4)    revised; 
new  (c)(2)  and  new  (3)  added 
16773 

1943.38  (a)  amended 25801 

1943.69  (a)(2)  and  (bK4)  removed; 
(a)(3)  through  (8)  and  (b)(3) 
redesignated         as         (a)(2) 


through  (7)  and  (b)(4);  intro- 
ductory text,  (a)(1).  new  (2). 
(c)  introductory  text.  (1)  and 
(2)  revised;  new  (b)(3)  added 

25801 

(b)(1)  amended 22962 

1943.75  (c)(2).  (3)  and  (4)  redesig- 
nated as  (c)(4).   (5)  and   (6); 
(c)(1)   and    new    (4)    revised; 
new  (cK2)  and  new  (3)  added 
16773 

1943.88  (a)  amended 26801 

1944  Authority  citation  revised 

7193 

1944.205  Amended 6886.  6897 

Regulations  at  59  FR  6886  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.211  (a)(4).  (6Mi)  and  (ii)  re- 
vised; (aK6)(iii)  removed; 
(a)(6)(iv)  redesignated  as 
(a)(6)(iii) 6886 

Regulation  at  59  FR  6886  eff. 
date  corrected  to  3-16-94 9805 

1944.212  (b)  introductory  text. 
(c)(1),  (2),  (3)(ii),  (g),  (i)  and 
(j)  introductory  text  revised; 
(c)(3)(iii)  added 6887 

(1)(1)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.213  (c)(6),  (10),  (d)  introduc- 
tory text,  (l)(ii)  and  (e)(1)  in- 
troductory text  revised; 
(c)(12)  removed;  (b)(4).  (5)  and 
(6)  redesignated  as  (b)(5),  (6) 

and  (7);  new  (b)(4)  added 6887 

Regulation  at  69  FR  6887  eff. 

date  corrected  to  3-16-94 9805 

1944.215  (a),  (b)  introductory 
text,  (1)  introductory  text 
and  (e)  introductory  text  re- 
vised:   (b)(l)(iii)    and    (h)(1) 

amended;  (w)(3)  added 6887 

(r)(6),  (V)  and  (u)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.222  (g)  amended 6890,  6897 

(a)  amended 6896 

Regulations  at  59  FR  6890.  6896 
and  6897  eff.   date  corrected 

to  3-16-94 9805 

1944.224  (a)(3)(i)  amended 6890 
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TITLE  7     Chapter  XVIll-Con. 
Regulation  al  59   FR  6890  eff. 
date  corrected  to  3-16-94 9805 

1944.231  (a)  amended;  (eK2),  (3) 
and  (4)  redesigmated  as  (e)(3), 
(4)  and  (5);  (e)  introductory 
text  revised;  new  (e)(2)  added 
6890 

(b).  (cX6).  (d)  introductory  text 
and  (lKl)(vl)  amended 6896 

(c)  heading.  (1),  (3).  (4).  (5)  in- 
troductory text.  (6).  (8). 
(e)(4).  (5).  (f)<2).  (iXlKl).  (iv). 
(V).  (vlil).  (5)(lv),  (J)(3)  and 
(k)(3)  amended 6897 

Resrulations  at  59  FR  6890.  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.232  (c)  amended 6897 

Regulation  at  59  FR  6897  eff. 

date  corrected  to  3-16-94 9805 

1944.235  (a)(1)  removed:  (a)(2) 
through  (5)  redesignated  as 
(a)(1)  through  (4);  new  (aK2) 
and  (cKl)  introductory  text 
revised;  (b)(3)  and  (cHlHvlli) 
added 6890 

(e)(1)  and  (f)(1)  amended 6896 

(cKlKv).  (vii)  introductory 
text.  (2)(ii).  (d).  (e)(1).  (2). 
(f)(1).  (h)  introductory  text, 

(1).  (2)  and  (3)  amended 6897 

Regulations  at  59  FR  6890.  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.236  (c)(3)  amended 6890 

(e)(2)  amended 6896 

(d)  amended 6897 

Regulations  at  59  FR  6890.  6896 

and  6897  eff.  date  corrected 

to  3-16-94 9805 

1944.237  (a)  and  (cK2)  revised 6890 

Regulation  at  59  FR  6890  eff. 

date  corrected  to  3-16-94 9805 

1944.239        Introductory         text 

amended 6896 

Regulation  at  59  FR  6896  eff. 

date  corrected  to  3-16-94 9805 

1944.246  (b)(3)  amended 6896 

(bM2)(ii)  amended 6897 

Regulations  at  59  FR  6896  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.201-1944.250  (Subpart  E)  Ex- 
hibit A  amended 6891 

Exhibits  A-6.  A-7  and  A-8 
amended 


Exhibit  A-9  and  A-10  amended 

6896 

Elxhibits  A.  A-6  and  B  amended 

6897 

Regulations  at  59  FR  6891.  6892. 
6896  and  6897  eff.  date  cor- 
rected to  3-16-94 9805 

1944.251—1944.302  (Subpart  F)  Re- 
vised   22225.  22235 

1944.506  (e)(1)  revised 7193 

1945  Authority  citation  revised 

25801 

1945.163  (a)(2Kv),  (xx)  and  (d)  re- 
vised  16774 

1945.169  (a)  revised;  (b)(3) 
through  (7)  redesignated  as 
(b)(4)  through  (8)  and  (b) 
through  (n)  redesignated  as 
(d)  through  (p):  introductory 
text,  new  (b).  (c)  and  (d)(3) 
added;  new  (e)(1).  (f)(3), 
(h)(3),  (4),  (1)  introductory 
text.  (3)  and  (pK2)  amended 

25801 

(j)  revised 16774 

(bKl)  amended 22962 

1945.175  (c)  revised 16774 

(c)(l)(iii)  amended 25803 

1948.103  (c)(4)  amended;  interim 

24636 

1951.910  (b)  revised 25803 

1955.3  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
..15966 

1955.9  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.10  Regulation  at  58  FR  68724 
eff.  date  corrected  to  12-29-94 
15966 

1955.15  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.18  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.107  Regulation  at  58  FR 
68725  eff.  date  corrected  to 
12-29-94 15966 

1980  Authority  citation  revised 

28466 

1980.490  Added;  interim 28466 

1980.498    Regulation    at    58    FR 

41172  confirmed 23615 

2018.254  Introductory  text  re- 
vised   3651 
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Proposed  Rules: 

0 9114.32138 

1 9114,32138 

6 28495 

7 32138 

13 2307 

28 4257.  12862.  15865 

29 14124 

47 9114,  32138 

50 9114,32138 

51 1490.  8871,  9114.  32138 

52 9114.  13252.  26762.  32138 

53 9114.  32138 

54 9114.  32138 

56 15866.  17154 

59 18979 

61 6914 

110 16400 

180 9114.32138 

201 25706 

210 30218 

220 30218 

246 16146.29549 

273 2779.  17050 

300 13256,  19753.  22538.  24968 

301 12553.  31561 

318 9136.  13256.  19753 

319 3002.  22538.  24968.  29557 

372 28814 

400 30533 

406 19661.  30536 

457 28016.  28022,  28027.  30537 

700—799  (Ch.  VII) 22938 

701 1293 

704 16780 

708 17495 

723 1493 

735 26146 

736 26146 

737 .' 26146 

738 26146 

739 26146 

740 26146 

741 26146 

742 26146 

800 9424 

915 15658 

920 33451 

923 26146 

930 4259  26603 

944 9140.  15661.  33451 

955 12554 

959 11008 

980 33453 

982 9425 

993 25841 


.25841 
...8873 
...8873 


001 

002 

004 10326 

005 1305 

007 1305.  5132 

Oil 1305.  7665 

030 260.  22138 

040 8874.  17497,  26603 

046 1305.  15348 

065 260.22138 

068 260.  22138 

076 260.  22138 

079 260.  22138 

093 5132 

094 1307.5132 

096 5132 

099 


5132 

6915 

5132 

8546 

126 17498 

131 6916 

135 8546 


106. 
108. 
124. 


137. 
150. 
208. 


.33455 
...4260 
.33400 


210 4013.  17739 

212 16571 

230 24971 

250 13460.31174 

410 16780 

413 16149 

427 9674 

468 22546 

499 6916.  12200 

530 23017.  28286 

710 28495 

726 4603.  28924 

744 10327.  19051 

753 10327.  19051 

765 19661 

823 23018 

910 23018 

927 24362 

941 2307.  23018 

942 12200.23018 

943 2307,23018 

944  23018 

945 2307,  5737.  23018 

948 23018.30717 

951 2307.  22548.  23018.  30717 

972 30717 

980 12200.  14371.  14769,  23018.  23173. 

30717,32660 
2812 24973 
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TITLE  7     Proposed  Rules:-Con. 

4285 23804 

TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I  — Immigration  and  Nat- 
uralizotion  Service,  Department 
of  Justice  (Ports  1  -499) 

3.1    Regulation    at    57    FR    11570 

confirmed;  (d)(l-a)  revised 1899 

3.12  Regulation  at  57  FR  11571 
confirmed 1899 

3.13  Regulation  at  57  FR  11571 
confirmed  and  amended 1899 

3.14  Regulation  at  57  FR  11571 
confirmed 1899 

3.15  Regulation  at  57  FR  11571 
confirmed 1899 

3.16  Regulation  at  57  FR  11571 
confirmed 1899 

3.17  Regulation  at  57  FR  11571 
confirmed 1899 

3.18  Regulation  at  57  FR  11571 
confirmed 1899 

3.19  Regulation  at  57  FR  11571 
confirmed 1899 

3.20  Regulations  at  57   FR  11571 

and  11572  confirmed 1899 

3.21  Regulations  at  57   FR  11571 

and  11572  confirmed 1899 

3.22  Regulation  at  57  FR  11571 
confirmed 1899 

3.23  Regulation  at  57  FR  11571 
confirmed 1899 

3.24  Regulation  at  57  FR  11571 
confirmed 1899 

3.25  Regulation  at  57  FR  11571 
confirmed 1899 

3.26  Regulations  at  57  FR  11571 
and  11572  confirmed  and  re- 
vised   - 1899 

3.27  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.28  Regulation  at  57  FR  11571 
confirmed 1899 

3.29  Regulation  at  57  FR  11571 
confirmed 1899 

3  30  Regulation  at  57   FR   11571 

confirmed 1899 

3.31  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3  32  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3  33  Regulations  at  57   FR  11571 

and  11573  confirmed 1899 


Revised 1900 

3.34  Regulations  at  57  FR  11571 
confirmed 1899 

3.35  Regulation  at  57  FR  11571 
confirmed 1899 

3.36  Regulation  at  57  FR  11571 
confirmed 1899 

3.37  Regulations  at  57   FR  11571 

and  11573  confirmed 1899 

(b)  added 1900 

3.38  Regulation  at  57  FR  11571 
confirmed 1899 

3.39  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

3.40  Regulation  at  57  FR  11571 
confirmed ".....1899 

103.1  Regulation  at  58  FR  44608 
confirmed 17921 

103.2  (a)  revised 1460 

(b)(2)  and  (3)  redesignated  as 

(b)(18)  and  (16):  (b)  heading. 
(1)  heading  and  new  (18) 
heading  revised:  new 
(b)(16)(i)  and  (ii)  amended: 
new  (b)(2).  new  (3).  (4) 
through  (15),  (17)  and  (19) 
added 1461 

103.3  Regulation  at  57  FR  11573 
confirmed 1899 

103.5  (a)(l)(i)  and  (iii)  introduc- 
tory text  amended; 
(a)(lKiii)(C).   (2),  (3)  and  (4) 

revised;  (a)(8)  added 1463 

103.5b  Added 1463 

103.7  Regulation  at  57  FR  11573 

confirmed 1899 

(b)(1)  amended 26590.  30518 

204.5  (d)  amended;  interim 502 

(m)(l)  amended;  interim 27229 

204.6  Regulations  at  58  FR  44608 

and  44609  confirmed 17921 

210a.8  Regulation  at  56  FR  38333 

confirmed '>«*V94 

211.1   (b)(l)(i)   introductory   text 

revised 26590 

212  Authority  citation  revised 13870 

212.1  (g)  amended 1467 

(1)  correctly  designated 1992 

212.12  (e)  revised:  (g)(1)  amended 

13870 

214  Authority  citation  revised 1463 

214.1  (a)  redesignated  as  (a)(3): 
(a)(1).  (2)  and  new  (3)  heading 

added;  (c)  and  (d)  revised 1463 

Regulation  at  56  FR  38333  con- 
firmed  26594 
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214.2  (hXl)(il)(B)(i).  (4X1)(BM5), 
(vlllKA)(7)  and  (B)(2)  revised: 
(h)(2)(i)(B)  amended: 

(h)(4)(viii)(C)  added  1470 

Regulation  at  56  FR  38333  con- 
firmed  26594 

216  Heading  revised 26590 

Authority  citation  revised 26590 

216.1  Amended 26590 

216.2  (b)  and  (c)  amended 26590 

216  3  Re  vised 26590 

216.4  Heading  revised;  (a)(1)  and 

(2)  amended 26590 

(a)(6)  amended 26591 

216.5  Heading  and  (a)  introduc- 
tory text  revised;  (b)  and  (c) 
amended 26591 

216  6  Added 26691 

223  Revised 1464 

223a  Removed 1465 

235.11  (a)  and  (c)  revised 26592 

238.3  (a)  revised;  (b)  amended 1617 

(b)  amended 1618 

238  4  Amended 1618 

241.1  Regulation  at  56  FR  38333 
confirmed 26594 

242.2  Regulation  at  57  FR  11573 
confirmed 1899 

242.7a  Regulation  at  56  FR  38333 

confirmed 26594 

242.8  Regulation  at  57  FR  11574 

confirmed 1899 

Regulation  at  56  FR  38333  con- 
firmed; (a)  amended 26594 

242.17  (a)  revised 26593 

Regulation  at  56  FR  38333  con- 
firmed; (d)  amended  26594 

242  20  Amended 26595 

242  23  Reg-ulation  at  56  FR  38333 

confirmed 26594 

245a  2  Regulation  at  58  FR  45236 

confirmed 1471 

248  Authority  citation  revised 1465 

248.1  (a)  amended;  (b)  revised 1465 

248.3  (a),  (b)  and  (c)  revised:  (d) 
removed 1466 

264.1  (b)  amended:  (c)(1)  removed; 
(c)(2)  redesignated  as  (cKD 
1466 

264.4  Added 1466 

264  5  (g>  added 1466 

264  6  Added 1466 

292.3  Regulation  at  57  FR  11574 
confirmed 1899 

292.4  (a)  amended 1466 

299.1  Revised 25556 


299.3  Re  vised 25558 

299.4  Revised 25558 

299.5  Re  vised 25559 

499.1  Revised 25561 

Removed 24032 

Proposed  Rules: 
J 299M 

3"!.'"..""!.!!!!!!".!!!'"'""24976. 24977. 29386 

103 1308.  1317.  5740.  14779,  17283.  29386 

208 14779.  29386 

211 ; 1317 

212 17283 

214 5533 

216 1317 

217 17283 

235 1317.  17283 

236 14779 

242 1317,  14779.  29386 

245a 24978 

264 17283 

274a : 5533,  14779 

286 7227,  17283 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Health  lnspecti<xi  Service,  De- 
partn^ent  of  Agriculture  (Ports 
1-199) 

51.3  (b)(2)  amended;  interim 12533 

(a)(4)  added 21635 

51.6  (c)  revised;  interim 12533 

54.1  Amended 21920 

77.1  Amended 9071 

Amended;  interim 29186.  31922 

77.3  Revised 9072 

78  Technical  correction 2649 

78.1  Amended 9399.  18951,  31923 

78.30  (a I  amended;  (c)  added 18952 

78.32  Revised;  interim 12533 

78.41  (b)  and  (c)  amended;  in- 
terim  14360 

(a)  and  (b)  amended;  interim 

15613 

78.43  Regulation  at  58  FR  68506 

confirmed 22497 

79  Authority  citation  revised 21921 

79.1  Amended 21921 

79.2  (a)(1)  through  (7)  redesig- 
nated as  (a)(2Ki)  through 
(vii);  (a)  introductory  text 
and  new  (2Kiv)  revised;  new 
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TITLE  9      Chapter  I -Con. 

(aXl)  and  (2)  introductory 
text  added;  new  (a)(2)(ll). 
(ill).  (V).  (vi)  and  (vii)  amend- 
ed  21921 

(a)<2)(li)and  (vli)  amended 21992 

79.3  (a)  and  (b)  amended 21922 

91.14  (aXlKlli)  removed 9617 

Regulation  at  59  FR  9617  eff. 

date  confirmed  aa  5-2-94 17921 

(aXlMlXB)  revised:  (a)(15Kli) 
through  (vi)  redesigrnated  as 
(a><15)(iii)  through  (vii);  new 
(aMl5)(ii)  added 21637 

92.100—92.107  (Subpart  A)  Foot- 
notes 2  through  13  redesig- 
nated as  Footnotes  3  through 
14;  Interim 10732 

92.100  Amended;  interim 10732 

92.101  (b)<3)(i)  revised;  interim 10732 

92.103  (a)<2)(iv)  through  (vli) 
added;  interim 10733 

92.104  (c)(12)    and    (13)    redesig- 
nated as  (c)(15)  and  (16);  new 
(c)(12).   new  (13),  (14).  (d)(8). 
(9).  and  (10)  added;  interim 
10733 

92.301  (cKl)  revised;  Interim 24888 

92.304  (a)(3)(i)  amended 31924 

92.308  (a)(2)  amended 9073 

(a)(2)  amended;  interim 24888 

92.316  Amended 28216 

92.404  (cm3)  redesignated  as 
(c)(4);  new  (c)(3)  added;  (c)(1) 

and  new  (c)(4)  amended 28216 

(a)(4)(i)  amended 31924 

92.418  (a)  amended 28216 

92.419  (a)  amended;  (c)  removed 
28216 

92.420  Revised 28216 

92.427  (c)(5)  added 24886 

92.430  (a).   (b)(2)(i),   (11).   (4).   (5). 

(6).  (c)  introductory  text.  (1). 
(3)  and  (d)  amended;  (bK3Kii) 
redesignated  as  (b)(3); 
(b)(l)(ii)  and  new  (3)  revised 

9620 

92.504  (cK3)  redesignated  as 
(c)(4);  new  (cH3)  added;  (c)(1) 

and  new  (4)  amended 28216 

(a)(4)(l)  amended 31924 

92.518  Amended 28216 

92522  (a).  (b)(2Hi).  (11).  (4).  (5). 
(6).  (c)  introductory  text.  (1). 
(3)  and  (d)  ^mended;  (bK3)(l) 
removed;     (bH3)(ii)    redesig- 


nated as  (b)(3);  (b)(l)(ii)  and 

new  (3)  revised 9621 

92.700—92.701  (Subpart  G)  Added; 

Interim 29187 

94.0  Amended 13185 

94.1  (a)(2)  and  (d)(1)  amended 2286. 

12535.  19632.  28218.  28219 
(CKl)  amended 13186 

94.4  Footnote  1  removed;  (b)  in- 
troductory text.  (1).  (2)  and 
(4)  revised;  (b)(3)  and  Foot- 
notes 2  and  3  redesignated  as 
(b)(8)  and  Footnotes  1  and  2; 
new  (b)(3),  (5),  (6).  (7)  and  (c) 
added 13186 

94.9  (bHDdlXa).  (ft).  (lUKa),  (ft) 
and  (c)  redesignated  as 
(b)(lKil)(A),  (B),  (iii)(A).  (B) 
and  (C):  new  (b)(l)(iil)  intro- 
ductory text.  (C)(2).  (2).  (3) 
and  (c)  amended 28218 

94.11  (a)  amended 2286.  12535.  19632. 

28218.  28219 

94.12  (bKl)(iv)(A)  revised 12536 

(a)  amended 28219 

94.13  Introductory  text  amended 
28220 

94.18  (a)  revised 24638 

95  Authority  citation  revised 9400 

95.11  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 9400 

96.2  (b)  revised 27970 

97.2  Table  amended 21638 

98  Authority  citation  revised 26596 

98.31  Existing  text  designated  as 

(a);  (b)  added 26596 

98.34  (a)(3)  amended 26596 

113.70  (b)(4)  revised 19633 

145.1  Amended 12798 

145.10  (d)  amended;  (1)  added 12798 

145.12  (b)  amended 12798 

145.14  (a)(1)  and  (6)  introductory 

text  amended 12798 

145.21  Amended 12798 

145.23  (d)(l)(vi).  (vli),  (vlii). 
(e)(l)(iiKa)  and  (ft)  redesig- 
nated as  (dXlHvii).  (vlii). 
(ix),  (eKl)(ii)(A)  and  (B); 
(bK3)  introductory  text,  (v). 
(d)  heading.  (l)(i).  (v),  new 
(vii).    (2)    and    (3)    amended; 

new  (d)(l)(vl)  added 12798 

145.31  Amended 12799 

145.33  (bK3)  introductory  text 
and  (V)  amended;  (dKlKvlil) 
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Footnote  4a.  (e)(l)(ili)(a)  and 
(ft)  redesignated  as  (d)(l)(viii) 
Footnote  4.  (e)(l)(ii)(A)  and 

(B) 12799 

145.41  (a)  designation  removed 12799 

145.43      (b)(3Xv)      and      (fX3Xii) 

amended 12799 

145.51  Amended 12799 

145.53  (a)  Footnote  1  redesig- 
nated as  Footnote  7;  (b)(3) 
introductory  text  and  (v) 
amended 12799 

147.1  0MB  number 12799 

147.2  0MB  number 12799 

147.3  0MB  number 12799 

147.5  (b)  Footnote  1  redesignated 
as  Footnote  4  and  amended; 
0MB  number 12799 

147.6  (b)  introductory  text,  (5) 
and  (12)  through  (15)  amend- 
ed  12799 

147.7  Heading  Footnote  1  redesig- 
nated as  Footnote  5;  intro- 
ductory text  (a)  heading.  (1) 
introductory  text  and  (e) 
amended 12799 

(e)  heading  amended;  (e)  intro- 
ductory text  through  (3Xxi) 
redesignated  as  (eXl)  intro- 
ductory text  through  (iiiXK); 
new  (eXl)  heading  and  (2) 
added 12800 

147.10  Added 12801 

147.11  Footnotes  1  through  4  and 
(a)  through  (j)  redesignated 
as  Footnotes  7  through  10 
and  (bxl)  through  (10);  new 
(a)  and  new  (b)  heading 
added;  0MB  number 12801 

147.12  (cX2)  Footnote  1  redesig- 
nated as  Footnote  11;  OMB 
number 12805 

147.13  OMB  number 12805 

147.14  Heading  Footnote  1  redes- 
ignated as  Footnote  12;  new 
Footnote  12  and  (aX2)  intro- 
ductory text  amended; 
(aX2Kl)  and  (ii)  added 12805 

147.15  Footnotes  4  through  11  re- 
designated as  Footnotes  13 
through  20 12805 

147.16  Footnote  12  redesignated 

as  Footnote  21 12805 

147.21  OMB  number 12805 

147.41  Amended 12805 


147.43     (a)      introductory     text 

amended 12805 

Chapter  III— F<xxJ  Safety  and  In- 
spection Service,  Meot  and 
Pcxjitry  Inspection,  Dejxartment 
of  Agriculture  (Ports  300-399) 

313.5  (aXl)  and   (bX3)  amended; 

(aX3)  and  (b)(lXi)  revised 21640 

317  Compliance  date  extended 30875 

317.2  (1)  added 14539 

317.5   (bX12)   and   (13)  amended: 

(bX14)  added 14540 

317.8  (bH37)  removed 12538 

317.309  Regulation  at  58  FR  47627 

confirmed 12158 

317.312  Regulation  at  58  FR  47627 
confirmed 12158 

317.313  Regulation  at  58  FR  47627 
confirmed 12158 

317.345  Regulation  at  58  FR  47627 

confirmed 12158 

317.362  Regulation  at  58  FR  47627 
confirmed 12158 

317.363  Added:  eff.  11-10-95 24228 

317.380  Regulation  at  58  FR  47627 

confirmed 12158 

317.400  Regulation  at  58  FR  47627 

confirmed 12158 

318.7  (cX4)  table  amended 12538 

318.19  (b)  amended;   Footnote  1 

revised 33642 

318.21    (a)    amended;    (bX3Kviii) 

and  Footnote  4  revised 33642 

319.5  (eX2)  amended 33642 

319.700  (a)  amended;  Footnote  2 

revised 33642 

320.1  (bX9)  correctly  designated 

6897 

381  Compliance  date  extended 30875 

381.125    Undesignated    text    des- 
ignated as  (a):  (b)  added 14540 

381.134  (bX12)  and  (13)  amended; 

(bX14)  added 14540 

381.153  (a)  amended 33642 

(bX3Xviii)  and  Footnote  4  re- 
vised  33643 

381.409  Regulation  at  58  FR  47628 

confirmed 12158 

381.412  Regulation  at  58  FR  47628 
confirmed 12168 

381.413  Regulation  at  58  FR  47628 
confirmed 12158 

381.445  Regulation  at  58  FR  47628 

confirmed 12158 
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TITLE  9      Chapter  Ill-Con 
381.462  Ket^ulalion  at  58  FR  47628 

confirmed 12158 

381  463  Added;  eff.  11-10-95 24228 

381.480  Regulation  at  58  FR  47628 

confirmed 12158 

381.500  RefTulation  at  58  FR  47628 

confirmed 12158 

Proposed  Rules: 

50 23810 

53 33214 

54 24979 

71 33214 

77 23810 

78 2312.  6593.  9938 

82..... 33214 

91 21675.  24979.  31956 

92 9679.  23810.  33214 

94 3029.  9939.  9941.  17999.  31957.  33214 

95 9142.  18003 

101 9681 

113 9681.  13257.  13896 

160 12863 

161 33214 

201 26767 

202 9114 

300—399  (Ch.  Ill) 1499 

301 10246 

306 6929.  21948 

317 12462.  12472.  26916.  27144 

318 550.  6929.  10246.  21948 

381 551.  6929.  10230.  12462.  12472.  21948. 

22554,  27144 
391 32940 

TITLE  10-ENERGY 

Chapter  i  — Nuclear  Regulotory 
Commission  (Ports  0-199) 

0  Authority  citation  revised 17460 

0.735-1  Added 17460 

0.735-2  Redesignated  from  0.735- 

21;  headinK  revised 17460 

0.735-8  Removed 17460 

0.735-21  Redesiifnated  as  0.736-2 

17460 

0.735-29  Removed 17460 

0.735-40  Removed 17460 

1.5(b)  amended 17465 

1  41  (h)  amended 5519 

2.1205  (CK2)  revised 29189 

12  Added 23121 

20  1—20.602  Sections  and  Appen- 
dixes A.  B  and  D  correctly 
removed:    Appendix    C    cor- 


rectly  redesignated  ais  Part 

30  Appendix  B 1900 

20.2202  (d)(2)  revised 14086 

20  Appendix  D  amended 17465 

21.2  (d)  amended 14086 

21.3  (e)  amended 5519 

21.21  (c)(3)(i)  amended 14086 

26.24  (aK2)  revised 507 

30.6  (b)(2)(iv)  revised;  (b)(2)(v)  re- 
moved  17465 

30.8  (b)  corrected 1618 

30.35  (f)(2)  corrected 1618 

30.50  (c)(1)  Footnote  1  amended 
14086 

30.70  Table  amended 5519 

30    Appendix    C    correctly    des- 
ignated  1618 

32.51  (a)(3)(iii)  amended 5520 

34.42  Corrected 1900 

35.33  (a)(1)  Footnote  2  amended 

14086 

40.5  (bK2Kiv)  revised:  (bK2Kv)  re- 
moved  17466 

40.36  (e)(2)  corrected 1618 

40.60  (c)(1)  Footnote  1  amended 

14086 

40  Appendix  A  amended 28229 

50.36a  (b)  amended 5520 

50.54  (8)(1)  amended 5520 

(bb)  revised 10269 

50.55  (e)(6)(i)  amended 14087 

50.72  (a)(2)  Footnote  3  amended 

14087 

50.75  (e)(2)(iii)  corrected 1618 

50  Appendix  E  amended 14090 

55.2  (c)  added 5938 

55.5    (b)(1)    and    (3Kii)    revised; 

(bM2Kv)  removed 17466 

55.57  (b)(2)(iv)  removed 5938 

55.59   (c)   introductory   text   re- 
vised   5938 

70.5  (b)(2)(iv)  revised;  (b)(2)(v)  re- 
moved  17466 

70.25  (f)(2)  corrected 1618 

70.50  (Od)  Footnote  1  amended 

14087 

70.52  (a)  Footnote  1  amended 14087 

72,30  (c)(2)  corrected 1618 

72.74  (a)  Footnote  1  amended 14087 

73.57  (d)(3)  revised 662 

73.67    (e)(3Kvii)    Footnote    1    and 

(gH3)(iii)  Footnote  1  amend- 
ed  14087 

73.71  (aKl)  Footnote  1  amended 
14087 

73  Appendix  A  amended 17466 
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171  Authority  citation  revised 12543 

171.11  (a)  revised 12543 

171.15  (c)(3)  and  (4)  added 26098 

171.16  (f)  and  (g)  added 26099 

Chapter  II— DGportment  of  Energy 
(Parts  200-699) 

435.109  Amended 18293 

600.12  (c)  revised 18474 

Chapter  III— Department  of 
Energy  (Parts  700—999) 

765  Added 26726 

830  Added 15851 

Chapter  XI  — United  States 
Enrishment  Corporation  (Part 
1102) 

Chapter  XI  Established 16979 

1102  Added 27437 

Chapter  XVII— Defense  Nuclear 
Facilities  Safety  Boar(j  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ment  21640 

Proposed  Rules: 

2 24371 

9 30308 

19 5132.6792 

20 4868,  5132,  6792.  9146,  17746.  30724 

21 6792 

26 6792.  24373 

30 19147.32138 

32 17286 

34 9429 

35 30724 

40 19147,  32138 

50 979,  14373.  17499.  19147.  23641 

51 2542.  6792.  23030 

52 29966 

61 17052 

70 6792.  19147.  32138 

71 6792,  8143.  26608 

72 19147.  28496.  32138 

73 6792.23641 

6792 


74... 
76... 
95... 
150, 


6792 

6792 

9429 

170 !!!!!!!!!!!!!!!!I!!!!!!!!!!!!!!!!i2655. 24065 

171 12555.  24066 


200—699  (Ch.  II) 9682 

430 10334,  10464,  15868.  18502 

436 17204,  19150 

451 24982 

474 5336 

700—999  (Ch.  IH) 9682 

960 19680 

1000—1099  (Ch.  X) 9682 

1101 9150 

1102 14789 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  I— Fe(deral  Election 
Commission  (Parts  1—9099) 

8  Added 32323 

102.14  (b)(3)  added  (effective  date 

pending) 17269 

Regulation  at  59  FR  17269  eff. 
6-30-94 33643 

104.7  Regulation  at  58  FR  57729 

eff.  3-3-94 10057 

107  Revised  (effective  date  pend- 
ing)  33615 

114.1  (a)(2)(viii)  revised  (effective 

date  pending) 33615 

9008  Revised  (effective  date  pend- 
ing)  33616 

Proposed  Rules: 

8 11211,  14022 

102 14794 

TITLE  12-BANKS  AND  BANKING 

Chapter  I— Comptroller  of  the 
Currency,  Department  of  the 
Treasury  (Parts  1-199) 

3  Appendix  A  amended 10952.  10953 

5.33   Regulation   at  57   FR  49642 

confirmed;  (b)(8)  revised 22498 

27  Authority  citation  revised 26415 

27.3  (a)  and  (b)(l)(xx)  revised 26415 

27.4  (c)(6)  revised 26415 

27.7  (b),  (c)  introductory  text  and 

(d)  revised 26415 

27  Heading  to  Part  27  appendixes 

added;  Appendix  II  revised 26415 

Appendix  IV  corrected 31924 

34  Statement  and  order 6531 

34.42  (d)  through  (1)  redesignated 

as  (e)  through  (m);  new  (d) 

added 29499 
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TITLE  12    Chapter  i-Con 

34.43  (a)  revised;  (b),  (c)  and  (d) 
redesig^nated  as  (d),  (e)  and 
(f);  new  (b)  and  new  (c)  added 
29499 

34.44  Revised 29500 

34.45  (b)  revised 29500 

34.41—34.47  (Subpart  C)  Appendix 

A  removed 29500 

Chapter  II— Federa!  Reserve 
System  (Parts  200-299) 

201  Authority  citation  revised 29538 

201.51  (d).  (e).  (f)  and  (g)  through 
(k)  redesignated  as  (e),  (f), 
<g)  and  (I)  through  (m);  new 

(d)  and  new  (h)  added 29500 

Revised 29538 

201.52  Revised 29538 

205  Authority  citation  revised 10683 

205  15  Added 10683 

206  Appendix  A  amended 10683 

207  OTC  margin  stock  list 4549.  23124 

208.22  Added 28761 

210  Authority  citation  revised 22965 

210.1  Amended 22965 

210.2  (g)  introductory  text  re- 
vised; (p)  added 22965 

210.3  (a)  amended;  (f)  added 22965 

210.5  (a)  introductory  text  and 
(2)    revised;    (bH3)   amended; 

(d)  added 22965 

210.6  (b)  and  (c)  amended:  (bXl) 

and  (2)  revised „ 22966 

210.9  (a)(5)  revised 22966 

210.12  (a)  amended:  (d)  through 
(g)  redesignated  as  (e) 
through  (h);  new  (d)  and  (I) 
added;  (c)  Introductory  text, 
(2).  new  (e)  concluding  text 

and  (h)  revised 22966 

210.13  Revised 22966 

210.14  Revised 22967 

215  Authority  citation  revised 8837 

215.1—215.13  (Subpart  A)  Revised 

8837 

215.21  (a)  amended;  Footnote  10 
removed;  Footnotes  11  and  12 
redesignated  as  Footnotes  5 

and  6 8842 

215.22  (CKIHII)  amended 8842 

220  OTC  margin  stock  list 4549.  23124 

221  OTC  margin  stock  list 4549.  23124 

224  OTC  margin  stock  list 4549.  23124 

225  Statement  and  order 6531 

Authority  citation  revised 22968. 

29500 


225.4  (bHl)  revised;  (b)(6)  added 


22968 


225.62  (d).  (e),  (f)  and  (g)  through 
(k)  redesignated  as  (e).  (f). 
(g)  and  (1)  through  (m);  new 

(d)  and  (new  (h)  added 29500 

225.63  Heading  and  (a)  revised; 
(b)  and  (c)  redesignated  (d) 
and  (e):  new  (b)  and  new  (c) 
added 29500 

225.64  Revised 29501 

225.65  (b)  revised 29501 

225.61—225.67  (Subpart  G)  Appen- 
dix A  removed 29501 

226  Order 6532 

230  Determination 24032 

231  Added 4734 

264b.3  (d)  amended 12805 

265.11  (c)(ll)(v)  revised 22968 

26fl  Rrvised  16098 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

303  Authority  citation  revised 7198 

303.2  Heading  and  (a)  introduc- 
tory text  revised 4250 

303.6  (a)(3),  (f)(l)(ii)(B)  heading 
and  (2)  revised:  (f)(l)(li)  in- 
troductory text.  (3)  and  (4) 

amended 4250 

303.15  Added;  interim 7198 

323  Statement  and  order 6531 

Authority  citation  revised 29501 

323.2  (d)  through  (1)  redesignated 
as  (e)  through  (m):  new  (d) 
added 29501 

323.3  Heading  and  (a)  revised;  (d) 
amended;  (b).  (c)  and  new  (d) 
redesignated  as  (d),  (e)  and 
new  (f);  new  (b)  and  new  (c) 
added 29501 

323.4  Revised 29502 

323.5  (b)  revised 29502 

323  Appendix  A  removed 29502 

325  Authority  citation  revised 3784 

325.1—325.6  (Subpart  A)  Appendix 

A  amended 3784 

327.4        (bH2HlvMB)        amended: 

(b)(2)(v)  added 29715 

Chapter  IV-Export-tmport  Bank 
of  the  United  States  (Parts 
400-499) 

412  Added 31136 
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Chapter  V— Office  of  Thrift  Super- 
vision, Department  of  the  Treas- 
ury (Parts  500—599) 

Chapter  V  Nomenclature  change 

18475 

503  Authority  citation  revised 18475 

503  1  (e)  amended 18475 

504  Authority  citation  revised 18475 

504.3  Introductory  text  amended 
18475 

504.4  Amended 18475 

505  Authority  citation  revised 18475 

505  2  Amended 18475 

505.4  Amended 18475 

515  Authority  citation  revised 18475 

515.2  Amended 18475 

515.4  (a)  Introductory  text  and 

(b)  amended 18475 

515.5  Amended 18476 

544  Authority  citation  revised 18476 

544  Appendix  amended 18476 

545.32  (b)(2)  amended 29502 

545.103  (b)  amended 29502 

552.4  (d)  amended 18476 

552.6  (d)(1)  amended 18476 

552  Appendix  amended 18476 

561.5  Added 18476 

563.170  (cHlKiv)  revised 29502 

563b.2    (a)(14)    removed:     (a)(15) 

through  (19)  and  (29)  through 
(40)  redesignated  as  (a)(14) 
through  (18)  and  (30)  through 
(41):  new  (a)(16)  revised;  new 
(a){19)  and  (29)  added;  in- 
terim  22732 

563b.3  (c)(2)(i),  (ii).  (4)(i)  through 
(iv).  (5X1)  and  (ii)  redesig- 
nated as  (c)(2)(ii),  (iii).  (4)(ii) 
through  (V),  (5)(ii)  and  (iii): 
new  (c)(2)(i),  new  (4)(i),  new 
(5)(i)  and  (g)(4)  added: 
(c)(6)(i).  (iv),  (7),  (14),  (23). 
(d)(4),  (g)  heading.  (l)(i).  (ii) 
and  (3)  revised:  (g)(l)(iii)  re- 
moved  22733 

563b. 4  (bXl)  amended;  (c)  revised: 

interim 22734 

563b. 5  (dX4)  and  (eX5)  revised:  in- 
terim  22734 

563b.7  (fXlXii)  and  (3)  revised; 
(fXlKiii)  amended:  (fXlXiv) 
added;  interim 22734 

563b. 8  (e)(1)  and  (tXD  amended: 

interim 22735 

563b.l0  Revised:  interim 22735 


563b. 100  Amended;  interim 22735 

563b.l01  Amended;  interim 22735 

564  Statement  and  order 6531 

Authority  citation  revised 29502 

564.2  (d)  through  (1) 
redesigntated  as  (e)  through 

(m);  new  (d)  added 29502 

564.3  (a)  revised:  (b),  (c)  and  (d) 
redesignated  as  (d),  (e)  and 
(f):  new  (b)  and  new  (c)  added 
29502 

564.4  Revised 29503 

564.5  (b)  revised 29503 

564.8  (d)  introductory  text  and 
(2)  amended;  (dXD  removed; 
(dX2)  designation  removed 29503 

564  Appendix  A  removed 29503 

567  Authority  citation  revised 4788 

567.1  (v)  revised 12810 

567.5  (aX2Xi)  and  (11)  revised; 
(aX2Xiil)  removed 4788 

567.6  (aXlXiiiXC)  revised;  eff.  in 
part  3-18-94  to  9-29-94  and  9- 
30-94 12810 

(aKlXivXL)  revised 4788 

567.7  (a)  amended 12811 

567.9  (cXl)  revised 4788 

567.12  Added 4788 

574.6  (a)  revised 28470 

574.7  Heading  and  (c)  revised 28471 

575.7  (e)  added;  interim 22735 

575.13  (aX4)  amended:  interim 22735 

(a)  revised 28470 

Chapter  VI— Famr>  Credit 

Administration  (Parts  600—699) 

600  Authority  citation  revised 21641 

600.1    Amended    (effective    date 

pending) 21641 

Regulation  at  59  FR  21641  eff. 

4-26-94 27970 

600.4  (b)  revised;  (c)  and  (d)  added 
(effective  date  pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.5  (a),  (b)  and  (c)  redesignated 
as  (b),  (d)  and  (e),  new  (a) 
and  new  (c)  added;  new  (b) 
and  new  (d)  revised  (effective 

date  pending) 21642 

Regulation  at  59  FR  21642  eff. 
4-26-94 27970 

600.10  (c)  amended  (effective  date 
pending) 21642 

Regulation  at  59  FR  21642  eff. 
4-26-94 27970 
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TITLE   12    Chapter  Vl-Con 

604  Authority  citation  revised 21642 

604.440  Amended  (effective  date 

pending) 21642 

Re»fulation  at  59  FR  21642  eff. 
4-26-94 27970 

605  Authority  citation  revised 
(effective  date  pending) 21643 

605.502     (f)     amended     (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

608  Added  (effective  date  pend- 
ing)  13187 

Regulation  at  59  FR  13187  eff. 
5-6-94 23615 

611.1130   (a)    amended    (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

612  Revised  (effective  date  pend- 
ing)  24894 

614  4516    Regulation    at    58    FR 

62514  eff.  a-lS-94 11898 

615.5060     (a)     revised     (effective 

date  pending) 3787 

Regulation  at  59  FR  3787  eff.  3- 
18-94 12811 

615.5131     Regulation    at    58    FR 

63055  eff.  3-15-94 11898 

6155132    Regulation    at    58    FR 

63066  eff.  3-15-94 11898 

615.5133  Regulation    at    58    FR 

63056  eff  3-15-94 11898 

615.5134  Regulation  at  58  FR 
63056  eff  3-15-94 11898 

615.5135—615.5160  (Subpart  E) 
Regulation  at  58  FR  63055  eff. 
3-15-94 11898 

615.5135  Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5136  Regulation    at    58    FR 

63057  eff  3-15-94 11898 

615.5140    Regulation    at    58    FR 

63057  eff.  :^  15-94 11898 

(a)(8)(i>(B)     and     (llHii)     cor- 
rected   22736 

6155141  Regulations  at  58  FR 
63055.  63056  and  63058  eff.  3- 
15-94 11898 

615.5142    Regulations    at    58    FR 

63055  and  63058  eff  3-15-94 11898 

615.5150  Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5151  Regulation  at  58  FR 
63056  eff.  3-1S-94 11898 


615.5160    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5170—615.5172  (Subpart  F) 
Regulation  at  58  FR  63058  eff. 
3-15-94 11898 

615.5170  Regulation  at  58  FR 
63056  eff.  ^-15-94 11898 

615.5171  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5172  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5173  Regulation  at  58  FR 
63058  eff.  3-15-94 11898 

615.5174  Regulation  at  58  FR 
63058  eff.  3-15-94 11898 

615.5180    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5495    (b)    amended    (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 

4-26-94 27970 

650  Added  (effective  date  pend- 
ing)  9626 

Authority  citation  revised 21641 

Chapter  VII  — Notional  Credit 
Union  Acdministrotion  (Ports 
700-799) 

701.1  Revised 29075 

701.6(a).  (b)(2)  and  (3)  revised 33421 

701.32  (b)(2).  (3)  and  (4)  redesig- 
nated as  (b)(4),  (5)  and  (6): 
(b)(1)   and    new    (6)    revised: 

new  (b)(2)  and  new  (3)  added 
26102 

707.2  (r)  amended 13436 

707.8  (c)(5)  revised  (0MB  number 
pending) 13436 

707.9  (b)  revised  (0MB  number 
pending) 13436 

707  Appendix  B  amended 13436,  13437 

722  Statement  and  order 6531 

741.6  (a)  amended 26103 

741.11  (b)(1).  (c).  (d)  and  (g)  re- 
vised  33421 

Chapter  IX  — FecJerai  Hcxising 
Finance  Board  (Parts  900—999) 

935  Authority  citation  revised 2949 

935.1  Amended 2949 

935.5  (a)(2)  amended:   (aK3)  and 

(b)  through  (g)  added 2949 

935.17  Revised 2950 
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Chapter  XI— Federal  Financial  In- 
stitutions Examination  Ccxjncll 
(Parts  1100-1199) 

1102.300—1102.304  (Subpart  D)  Au- 
thority citation  revised 1902 

1102.305  Added 1902 

1102.306  Added 1902 

1102  307  Added 1902 

Chopter  XIV— Farm  Credit  System 
Insurance  Corporation  (Parts 
1400-1499) 

1402  Added 24638 

1408  Added 24899 

Chapter  )(VI— Resolution  Trust 
Corporotion  (Parts  1600-1699) 

1627  Revised 5939 

1630  Added:  interim 8845 

Proposed  Rules: 

3 8420,  18328,  26456.  27116 

25 5138 

26 29740 

32 6593 

203 30310 

205 10684,  10698.  23031 

208 8420.  26456.  27116,  27427 

212 7909 

213 3796 

225 12202,  26456,  27116 

228 6138 

230 1921.  5536.  24376.  24378 

261a 5548 

303 21676 

304 15869.  29965 

325 8420,  27116 

327 9687.  29965 

333 30316 

335 22555 

345 5138 

348 18764 

362 29559 

:^ 32661 

500 18979 

545 18979 

550 13461 

552 13461.  18979 

562 13461 

563 13461.  18979 

563b 18979,  22764,  29480.  29975 

563e 5138 

567 8420.  27116.  30538,  32143 


571 13461 

574 18979 

575 22764,  29480.  29975 

600-699  (Ch.  VI) 15664 

617 31562 

630 5341 

701 8424,  10334,  11937 

704 18503 

708 33702 

741 8424 

960 1323 

1403 24988 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1-199) 

102.35  (a.)  revised 4553 

107  Authority  citation  revised 16916. 

16942 
107.1  Amended 16916.  16942 

107.3  Amended 16916.  16943 

107.4  (b)(1).  (2)  and  (3)(i)  revised: 

(c)  amended:  (f)  added 16945 

107.101  (d)  and  (e)  redesignated  as 
(e)  and  (f):  (a)  and  new  (e)  in- 
troductory text  revised;  new 

(d),  (g),  (h)  and  (i)  added 16945 

107.103  Revised 16946 

107.201—107.205  Undesignated 

center  heading  removed 16918 

107.201  Removed 16918 

107.202  Removed 16918 

107.203  Removed 16918 

107  204  Removed 16918 

107.205  Removed 16918 

107.210—107.263         Undesignated 

center  heading  added 16918 

107.210  Added 16918 

107.220  Added 16921 

107.230  Added 16921 

107.240  Added 16923 

107  241  Added 16923 

107  242  Added 16924 

107.243  Added 16925 

107  244  Added 16926 

107.245  Added 16927 

107.246  Added 16928 

107.247  Added 16928 

107.250  Added 16928 

107  260  Added 16930 

107  261  Added 16930 

107  262  Added 16932 

107.263  Added 16933 
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TITLE  13    Chapter  1- Con. 

107  302  Revised „ iSMg 

107.303  (b)  redesljnated  u  (c):  (a) 
and  new  (c)  introductory 
text.  (6)  and  (7)  Example  re- 
vised: new  (b)  added 16947 

107.304  Heading,  (a)(1)  and  (b)  re- 
vised: (c)  added i«H7 

107.305  Added 16948 

107.401  (aK5)  revised 16M8 

107.402  (a)  and  (d)  revised:  (e),  (f) 

and  (g)  added 16948 

107.403  (bHl)  revised 16949 

107.501  (c)  amended 16949 

107.601  (g)  amended;  (hKl)  re- 
vised  16949 

107.705  (a)(8)  added 16949 

107.706  Revised 16949 

107.707  Revised 16950 

107  708  Revised .-. 16950 

107.710  (bH3)  revised 16950 

107.711  Revised i69S0 

107.712  (c)  amended 16950 

107.901  (a)  amended 16933,  16951 

107  906  (a)  revised 16933 

107.1004  (a)  amended 16933 

107  Appendix  III  added 16951 

Appendix  III  correctly  revised 

28471 

121.601  Table  revised 16518 

Table  corrected 19753 

Clarification 23131 

121.802  (a)(2)  amended:  (a)(3)  re- 
designated     as     (aX4):     new 

(a)(3)  added 16956 

(a)(3)  revised 28234 

121.906  (b)(3)  revised 12814 

121.1102  (a)(3)  added 12814 

121.1106  (b)<3)  revised 12814 

122.62—122.62-4  Added 5941 

123.3  Amended:  interim 10954 

123.25  (a)  and  (b)  revised 6214 

123.41  (b)(2Mlx)  revised 10956 

124.107  Introductory  text  and  (a) 
revised:  (b)  and  (c)  redesig- 
nated as  (c)  and  (d):  new  (b) 
added 128I4 

124.111  (a)(2Mii)  revised 12815 

124.112  (a)(3)(i)  removed.  (a)(3Kil) 
and  (c)(2Kili>  redesignated  as 
(axSKl)  and  (c)(2Kiv):  (a)(1). 
(c)  introductory  text  and 
new  (2)(iv)  introductory  text 
amended:  new  (a)(3Mii)  and 
new  (cK2Mlii)  added:  (c)(2)(i) 
revised 12815 

124.305  (f)  revised 12815 


124.307  (e)  added 12815 

124.311  (0(4)  and  (5)  introductory 
text  revised;  (fXSMlil)  and 
(Iv)  redesignated  as  (f)(5)(iv) 
and  (V):  new  (f)(5)(iii)  added: 

new  (f)(5Kv)  amended 12815 

(1)  added 12816 

124.321  (h)(2)  and  (3)  amended !".12816 

124.601  (c)  amended 12816 

124.602  (f)  and  (g)  amended 12816 

124.604  Amended 128I6 

124.605  (a)(3)  and  (c)(1)  amended 
12816 

124.607  (d)  amended 12816 

124.608  (a),  (b)  Introductory  text. 

(1),  (3)  and  (c)  amended 12816 

124.609  (a)  and  (b)  amended 12816 

Authority  citation  revised 16942 

Choptef  III— Economic  Develop- 
ment A(JminJstrotion,  Depart- 
ment of  Commerce  (Parts 
300-399) 

302  Authority  citation  revised 15329 

302.2  Revised:  interim 15329 

302.3  (b)  revised:  interim 15329 

302.7  (a)(2)  revised:  interim 15329 

302.8  (a)(2)  revised:  interim 15329 

305.5    (bK3)    table    amended:    in- 
terim  15329 

Proposed  Rules: 

107 5552 

108 8425.  12864 

116 2782 

120 8425.  15872 

121 1360.  11938,  19150 

123 33456 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I  — Federal  Aviation  A<d- 
ministrotion,  Deportment  of 
Transportation  (Ports  1  —  199) 

23  Spe<„ia.i  FAA  condiLiunts  8119,  23095 

23.561  (b)(2Hlv)  added 25772 

23.783(f)  added 25772 

23.803   Existing   text  designated 

as  (a):  (b)  added 25773 

23.805  Added 25773 

23.807  (d)  Introductory  text  and 
(1)  revised;  (dK3),  (4)  and  (e) 
added 25773 


23.811  (c)  added 25773 

23.812  Added 25774 

23.813  Elxisting   text   designated 

as  (a):  (b)  added 25774 

23.815   Existing   text   designated 
as  (a)  and  amended;  (b)  added 

25774 

25  Special  FAA  conditions 7199.  7202. 

13870,  13875.  14740,  28234.  28762, 

29538 

Authority  citation  revised 32057 

25.519  Added 22102 

25.1316  Added 22116 

25.1415  (d)  revised 32057 

27  Special  FAA  conditions 3988 

29  Special  FAA  conditions 22499 

Authority  citation  revised 32057 

29.1415  (d)  revised 32057 

39.13 4,  5,  509,  511,  513,  516,  1472,  1903, 

1904,  1906.  1907.  1909,  1910,  1911, 

1913,  1915,  2520.  2951,  2953,  3663. 

3788,  3989.  4554.  4556.  4557,  4560. 

4562.  4564.  4567.  4569,  4573.  4574. 

4576.  4790.  5076.  5079.  6216.  6536. 

6536.  6538,  6640,  6543.  6546.  6899. 

7210.  7901,  7902  7904.  7906,  7908. 

8130.  8382.  8386.  S381 .  8389.  8392. 

8394,  8396,  8620,  8846,  9401,  10058. 

10271.  10273,  10274.  10277,  10280, 

10575,  10735,  10736,  11532,  11533, 

11715,  11717,  12169.  13439.  13440. 

13442.  13444.  13445.  13447.  13448, 

13647,  14647,  14744.  15044,  15331, 

15332,  16615.  16864.  16866,  17468, 

17682,  17684.  17686.  17687.  17688. 

18295.  18710,  18713.  18714,  18716, 

18716.  18718.  18720.  18721,  18723, 

18964.  18956.  18968.  18969.  18961. 

18963,  19128.  21644,  22126.  22128, 

23132,  23134,  23136  23137,  23138, 

23140,  23143,  23144.  2:^146,  23147, 

23149,  23162.  23616.  23793.  24035. 

25289,  25292,  26294.  26296.  26806. 

25806.  25807.  26808.  26104.  26108. 

27230.  27232  27443.  27971.  27973, 

28476.  28764.  29362.  29363,  29355, 

29366.  29,^1.  30278.  30280.  30282. 

30284.  30287.  30675.  31608.  31.510, 

31616.  31517.  31618.  32326.  32328 

32330.  32332.  32648  32874,  32876. 

32878,  32880.  32882.  32883.  '33644. 

33646.  33649.  33661 

Corrected 7897,  8520,  10735.  11182, 

23148 

61  Authority  citation  revised 7388. 

17646 


61.14  Revised 7389 

61.197  (c)  revised 17646 

63  Authority  citation  revised 7389 

63.12b  Revised 7389 

65  Authority  citation  revised 7389 

65.23  Revised 7389 

65.46a  Added 7389 

65.46b  Added 7389 

71.1. ...663.  1619,  1620,  1621,  1622,  1623,  3789. 

4251,  4577,  4578,  5521,  6833,  8131. 

8132,  8396,  8521,  8522.  8523,  9073, 

9629.  9920.  9921.  10740.  10741,  10742, 

10743.  10745.  10746.  10747,  10957. 

10958,  11534.  11536,  12160,  13195, 

13196,  13647,  13648,  13649,  13879, 

14548,  14745,  15616,  15617,  15618, 

15619,  18296,  18725,  18726,  19634. 

22502,  22503,  22736,  22737,  22738. 

22969,  22970,  22971.  23617.  23618, 

23619,  23620.  23621,  23622,  24036, 

24038,  24341,  24342,  24343.  24344, 

24345,  24349.  24907.  24909.  24911, 

24912,  24913,  25298.  26299.  25301, 

25302,  25562.  26597.  26598.  26930, 

26931,  27447,  27449,  27450,  27451, 

27452,  28246.  28477.  28478,  29190, 

29643,  29937.  29938,  29939,  29940, 

29945.  29946.  29947.  29948.  29949. 

30288,  30289,  32076,  33422,  33652 

Regulation  at  58  FR  64881  eff. 

date  corrected  to  3-3-94 662 

Corrected 947,  1472.  2954,  2955,  3409, 

5080.  6217.  8623.  19634.  22504.  25054. 
26297.  26931.  28449.  30832,  32075 
Regulations  at  58  FR  47041. 
47371,  47372,  47373,  47631,  47633 
and  47635  eff.  date  delayed  to 

5-15-94 10743 

Regulations  at  58  FR  48722  and 
59  FR  1619  eff.  date  delayed 

to  5-15-94 10744 

Regulation  at  59  FR  12960  eff. 

date  corrected  to  6-23-94 18724 

Regulations  at  58  FR  48727  and 
59  FR  10744  eff.  date  delayed 

24914 

Regulations    at    58    FR    47041 
60652  and  59  FR  10743  eff.  date 

delayed 24914 

Regulations  at  59  FR  1619  and 

10744  eff.  date  delayed 24915 

Regulation  at  59  FR  19634  eff. 

date  delayed  to  8-18-94 26420 

Regulation    at    59    FR    24344 

withdrawn 31518 

73  Technical  correction 3990 
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CHANGES  JANUARY  3,   1994  THROUGH  JUNE  30.  1994 


TITLE   14    Chapter  i--Con 

' 19635 

'  "J 19635 

73  29 19636 

73  30 10748 

73.63 19637 

73.67 22129 

73.202  (b)  table  amended 7908 

91  Reifulations  at  59  FR  2918  and 

10958  eff.  date  delayed 24916 

SFAR  67  added 25283 

SPAR  68  added 25285 

SFAR  No.  69  added;  eff.  5-13-94 

to  5-13-95 25810 

Technical  correction 29716 

Authority  citation  revised 32057 

91.92  Added 17452 

91.126  (b)   introductory   text  re- 
vised; (d)  added 11693 

91.127  (c)  added 11693 

91.130  (e)  added ii693 

91.207  (a)  introductory   text.  (1) 

introductory  text.  (2)  and 
(c)(2)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 
(e)(2)  amended;  new  (d)  added 

32057 

91  Appendix  D  amended 2918.  6547 

ReKulation  at  59  FR  2918  eff. 

date  delayed  to  5-15-94 10958 

93  Study 15332 

95 5081.  6549.  15045.  27454 

97.21—97.35 1624,  1626.  3790.  3791.  5523, 

5524.  8525.  8526,  11183,  11184.  12817. 
12818.  12822.  15620,  16120,  18477, 
18479.  18727,  22739,  24917.  24918. 
24920.  26933.  27457.  28479.  30676, 
30677.  30681.  33423,  33425.  33429 

121  SFAR  No.  36  revised 3940 

Technical  correction 3990 

Authority  ciution  revised 7389 

121.339  (a)(4)  revised 32057 

121.343     (c)     introductory     text 

amended;  (c)(1)  added 26900 

121  353  (b)  revised 32057 

121  458  Added 7339 

121.459  Added 7390 

121  Appendix  A  amended 1781 

Appendix  J  added 7390 

125  Authority  citation  revised 32057 

125  207  (aMlMiii)  amended 1781 

125.209  (b)  revised 32058 

127  SFAR  No.  36  revised 3940 

135  SFAR  No.  36  revised 3940 

Authority  citation  revised 7396, 

32058 
135.1  (c)  and  (d)  revised 7396 


135.129  (aK2)  and  (3)  redesignated 
as  (a)(3)  and  (4);  (a)(2),  new 
(3)  heading  and  new  (4)  head- 
ing added;  (a)(1)  revised 33603 

135.167  (c)  revised 32058 

135.177  (a)(l)(iii)  amended 1781 

135.253  Added 7396 

135.255  Added 7397 

139.311  (f)  revised 7120 

141  Authority  citation  revised 17646 

141.79  (c)  revised 17646 

145  SFAR  No.  36  revised 3940 

157  Comment  disposition 10262 

Chapter  1 1 -Office  of  the  Sec- 
retary, Department  o(  Transpor- 
tation (Avi(3tion  Proceedings) 
(Ports  200-399) 

300.0  Amended 10061 

302.1  (a)  amended 10061 

302.22a  (b)  introductory  text.  (1). 

(c)  and  (d)  amended 10O6I 

303.02  (b)  amended 10061 

325.7  (c)  amended 10061 

325.8  (b)  amended 10061 

385.1  Amended 10O6I 

385.13  (vv)(4)  amended 10061 

385.14  (b).    (e).   (ccK4)  and   (kk) 
amended 1006I 

Ctiopter  V  — Notional  Aeronautics 
and  Space  Administration  (Parts 
1200-1299) 

1209.100-1209.104  (Subpart  1)  Re- 
moved  18730 

Proposed  Rules: 

1-199  (Ch.  I) 31.  554,  1362.  2783,  3796. 

5554,  9449,  11009.  13897,  14794, 
22565,  24092.  29210.  29561,  32668, 
32941,  33457 


1. 


.19296 


13 29880 

16 29880 

21 2784.  19114 

23 2784.  33822 

25 14571.  19296.  22718,  22766 

27 564,  17156.  29976 

29 554.  17156,  29976,  33598 

33 703.  704.  984.  4140.  5356 

34 17640 

39 35,  265.  266,  555,  556.  1500.  1501.  1503, 

1505,  1676,  3527.  3636,  3797.  3798. 

4605.  4607.  4869,  4870.  4873.  4875. 
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61. 
65. 
71. 


5139.  5359.  5361.  5664.  5964 
5966.  5968.  6603.  6933.  7228 
7233.  7913.  7914.  8145.  8875 
8879.  9449,  9450,  10336.  10338. 
10759.  11733,  11735,  11737, 
11939,  11940,  11942,  11944. 
11947,  12203.  12205.  12207, 
12560,  12865,  13898,  14124, 
14797,  14799,  14800.  16348. 
15875.  16151.  16574.  17288, 
19151.  19152.  19154.  19681. 
22138.  22141.  22565.  22769. 
23031.  23174.  24382,  24383, 
24671.  26843.  26844.  26846. 
27510.  28031,  29210,  29212, 
29744,  29745.  30643,  32144, 


.706.  1677.  1679.  1680.  1681.  1682, 
1684.  1686.  1687.  2316.  2454 
3409.  3801.  3802.  4608.  4609, 
4611.  4612.  4978.  5556.  5740 
8147.  8148,  8149,  8565,  8566 
8568,  10040,  10084,  10760, 
11222,  11223.  11224.  11561. 
11563,  11564,  11566,  12208. 
12874.  12876,  12876,  13260, 
13262.  13263,  13663.  14573. 
14576,  14577.  14578,  14803, 
14805.  16136.  16137,  15138, 
15666,  16667.  16668,  16669. 
15671.  16153,  16156,  17066, 
18329,  18506,  18770,  22567, 
22569,  22570,  23033,  23034, 
24093,  24384.  24673.  24990, 
26766,  27612,  27513,  27514. 
28499.  29213.  29215.  29662, 
32146,  32669. 

73 

91 3409.  12740.  15350.  22142.  31093 

121 5741.  7412.  7420,  7614,  8570. 

17166 

125 

129 5741.  7420 

135 5741.  7412.  12740.  15308,  15350. 


187 

189 

200—399  (Ch.  II) , 
275 


,5966. 
7231. 
.  8878. 
10340, 
11739, 
11946, 
12658. 
14795. 
16873, 
18768, 
19683, 
22771, 
24670, 
27249. 
29391, 
33233. 
33704 
..17162 
...7412 
1683, 
3032, 
4610, 
,  8041, 
,8567, 
11010, 
11662, 
12209, 
13261, 
14574, 
14804, 
15666. 
15670. 
17066, 
22568. 
23642, 
26465. 
28498. 
30832, 
33235 
.23644 
31886 
16308, 
.  18466 
,18456 
,  15308 
18456, 
31886 
.33832 
.29934 
...4614 
...3033 


TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  thie  Secretary 
of  Corrinr^erce  (Ports  0—29) 

7  Redesignated  as  Part  285 22745 

Chapter  II— Notional  Institute  of 
Standards  and  Technology.  De- 
partment of  Commerce  (Ports 
200-299) 

285  Redesignated  from  Part  7 22745 

Authority  citation  revised 22745 

285.1  Revised 22746 

286.2  Revised 22746 

285.3  Revised 22746 

285.4  Revised 22746 

285.6  Re  vised 22746 

286.6  Revised 22747 

285.7  Revised 22747 

285.8  Added 22747 

285.11  (a),  (b)(1).  (3)(ii)  and  (c)  re- 
vised; (e)  and  (f)  added 22747 

285.12  (a)  and  (b)(6)  revised 22748 

286.13  (a)  and  (c)  revised 22748 

285.14  (a)  introductory  text  and 

(c)  revised 22748 

285.15  (a)  and  (c)  revised 22748 

285.17  (c)  revised 22748 

286.18  Revised 22748 

286.19  (a)  revised 22748 

285.21  (a)  and  (c)  revised 22748 

285.22  Revised 22748 

286.23  (a)  and  (b)  revised;  (d)  re- 
moved  22749 

286.24  Revised 22749 

285.26  Added 22749 

285.31  Revised 22749 

285.32  Revised 22749 

285.33  Revised 22750 

286  (Subchapter  J)  Added 19131 

290  Authority  citation  revised 22505 

290.4  (b)  Table  1  and  (c)(6)  revised 

22505 

295  Authority  citation  revised 666 

295.1  Revised 666 

295.2  (a)  revised:  (b).  (c)  and  (d) 
through  (i)  redesignated  as 
(e).  (h)  and  (k)  through  (p); 
new  (b).  (c).  (d).  (f).  (g),  (i) 

and  (j)  added 666 


44 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  JUNE  30,  1994 


TITLE  15   Chapf©f  ll-Con. 

(h).  (k)(l)(v),  (1)  and  (p)  re- 
vised; (kXlKvl),  (q)  and  (r) 
added 667 

295.3  Redesignated  as  295.6;  new 

295.3  added 667 

295.4  Redesignated  as  295.7 667 

Added 668 

295.5  Redesignated  as  295.8 667 

Added 668 

295.6  Redesignated  as  295.9;  new 
295.6  redesignated  from  295.3 


.667 


Revised 

295.7  Redesignated  as  295.10;  new 

295.7  redesignated  from  295.4 
667 

Revised 669 

295.8  Redesignated  as  295.11;  new 

295.8  redesignated  from  295.5 


667 

Revised 669 

295.9  Redesignated  as  295  12;  new 
295.9  redesignated  from  296.6 


.667 


295.10  Redesignated    as    295.13; 
new  295.10  redesignated  from 

295.7 667 

295.11  Redesignated  from  295.8 667 

295.12  Redesignated  from  295.9 667 

295.13  Redesignated  from  295.10 
667 

295.14  Added 670 

295.20—295.24   (Subpart   B)  Head- 
ing revised 670 

295.21  Revised 670 

295.22  Revised 670 

295  24  Revised 670 

295.30—295.32  (Subpart  C)  Head- 
ing revised 670 

295.30  Revised 670 

29531  Revised 670 

Chapter  III  — lntern(3tional  Trade 
Administrotion,  Department  of 
Commerce  (Ports  300—399) 

303.14     (a)(l„w.     yxlni,     and     {2} 

amended 8847 

e)  amended  8848 

Chopter  VII -Bureau  of  Export 
Administration,  Department  of 
Commerce  (Ports  700—799) 

770  Authority  citation  revised 8849. 

25305 
770.2  Amended 8849.  13197 


770.14  (a)  introductory  text  and 

(3X11)  amended 30683 

770  Supplement  No.  1  amended 
6524 

Supplement    No.    1    amended; 
note  added 25305 

771  Authority  citation  revised 25305 

771.2  (c)(7)  revised;  interim 10962 

(cXll)  revised 14361 

(cXll)  removed 30685 

771.4  Footnotes  4  through  6  re- 
designated   as    Footnotes    2 

through  4;  interim 10962 

(bX3)  revised 14362 

(bX3)  removed 30685 

771.6  Footnote  8  redesignated  as 

Footnote  5;  Interim 10962 

771.9  Footnote  9  redesignated  as 
Footnote  6;  interim 10962 

771.10  Footnote   10  redesignated 

as  Footnote  7;  interim 10962 

771.12  Footnotes  11  and  12  redes- 
ignated as  Footnotes  8  and  9; 

interim 10962 

771.14  (b)  amended 30683 

771.17  (aX4)  and  (DOXiv)  re- 
moved; (aX5)  redesignated  as 
(aX4);  (eX3Xii).  (f)(2Xlii)  and 
(3Xiii)  revised;  (eX3Xiii) 
added;  (0(2X1)  and  (ii) 
amended 9403 

771.18  Footnote  13  redesignated 

as  Footnote  10;  interim 10962 

771.20  Added 15622 

(b)  amended 25305 

771.23  (c)  amended 15622,  25306 

771.24  Added;  interim 10962 

771.25  (b)  and  (0(2)  amended 13197 

771.27  Removed 6S24 

771.28  Removed 6634 

771  Supplement  No.  1  added 15622 

Supplement  No.  1  amended 25306 

772  Authority  citation  revised 8849. 

25305 

772.1  (h)  added 8850 

772.4  (aXlXiv)  revised;  interim 10963 

772.11  (bX2Xi)  amended;  (kXl)  in- 
troductory text  revised 25306 

772  Supplement  No.  1  amended; 
interim 10963 

773  Authority  citation  revised 8849, 

25305 

773.1  (a)  removed 30685 

773.2  (bXl)  removed 30685 
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773.3  (h)  and  (jX2Xii)  removed; 
(jX2)(iii)      redesignated      a* 

(j)(2)(ii) 25306 

(bXD  revised;  (dX3XiiXE)(J)  re- 
moved  30685 

773.7  (dXlXiii)  revised;  (e)  re- 
moved; (k)  introductory  text 
amended 25306 

(b).  (dXlXiiXC).  (D)  and  (3Xii) 
introductory  text  revised; 
(dXlXiiXE)  removed 30685 

773.8  (dXl)  amended 25306 

773.9  (1)  amended;  interim 12826 

773  Supplement  No.  1  amended 
8850 

Supplement  No.  1  through  4 
amended;      interim      (ECCN 

3A52) 10963 

Supplement  No.  8  amended 13197 

Supplement  No.  3  amended 25306 

774  Authority  citation  revised 25305 

774.2  (aX4)  revised 9403 

(iX3),  (j)  and  (kXD  revised;  (n) 

added;  interim 10963 

(iXD.  (J)  introductory  text,  (k) 
Introductory     text    and    (2) 

amended 13197 

(0)  added 15622 

774.3  (cXlXil)  revised 25306 

775  Authority  citation  revised 25305 

775.1  (b)  table  amended 25306 

(a)  amended 30683 

775.1  Supplement  No.  1  amended 
30683 

775.2  (bXl)  revised 26306 

775.3  (b)  introductory  text  and 
Footnote  1  revised 25306 

(b)  amended 30683 

775.5  Removed 25306 

775.8  Heading  and  (b)(2)  revised; 

(a)  and  (e)  amended 25306 

775.10  Introductory  text,  (cX2) 
heading  and  introductory 
text,  (3).  (0  introductory 
text,  (gXl)  introductory 
text.  (2Xi)  introductory  text, 
(2Xii)  and  (hXD  introductory 
text  revised;  (a),  (b),  (d)  and 
(g)  heading  amended;  Foot- 
note 4  redesignated  as  Foot- 
note 3 25307 

775  Supplement  No.  1  amended 
25308 

776  Authority  citation  revised 8849 

776.10  (aX2)  revised 25308 

776.11  (a)  revised 8850 


(0(6XiXD)  and  (iiXA)  revised 

25308 

778  Authority  citation  revised 25305 

778.2  Revised;  interim 10964 

778.3  Revised:  interim 10964 

778.4  Revised;  interim 10965 

778.8  (aXl)  introductory  text. 
(5Xi).  (ivXB)  and  (v)  revised; 
interim 12826 

778.9  (c)  revised:  interim 12826 

778  Supplement  No.  5  amended 
25308 

Supplement  No.  5  corrected 27312 

779  Authority  citation  revised 25305 

779.1  (bXl)  introductory  text 
amended;  (bXlXii)  and  (c)  in- 
troductory text  revised 13449 

779.2  Supplement  No.  1  amended; 
interim 12828 

779.4  Introductory  text  revised 
13449 

(O(lXi)  and  Footnote  10  revised 

25308 

(a)  revised;  (e)  removed 30685 

779.5  (aX3)  amended 25309 

779  Supplement  No.  2  removed 

30685 

785  Authority  citation  revised 25305 

785.1  Heading  and  (a)  revised 6524 

785.2  Heading  revised;  (aXD 
amended 6525 

(aXl),  (b)  and  (c)  revised;  (a)(3) 
removed;  (a)(4)  redesignated 

as  (a)(3) 25309 

785.4   (aX2)   through   (6)  revised; 

(aX7)  removed 14362 

(a)  removed 30685 

785  Supplement  No.  2  revised 14362 

Supplements  No.  1  and  2  re- 
moved  30685 

786.6  (aXlXii)  and  (cX2)  amended; 
interim 10965 

(a)  and  (c)   introductory   text 

revised 30685 

787  Authority  citation  revised 25305 

787.13  (c)  amended;  interim 10965 

(eX2Xii)(B)  and  (C)  revised 25309 

799  Authority  citation  revised 8849. 

25305 

799.1  (bX4)  revised 30685 

799.1  Supplement  No.  1.  Cat- 
egories 1  and  2  amended 
(ECCN  1E02A.  1E94F.  1E96G. 
2A94F.  2A96G.  2B85F.  2B91F. 
2B92F.  2B93F.  2B94F.  2B96G. 
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CHANGES  JANUARY  3,  1994  THROUGH  JUNE  30.  1994 


.30689 


TITLE  15    Chapter  Vll-Con 

2D92F.  2D93F.  2D94F.  2D96G. 

2E93F) 30687 

Supplement  No.   1,  Categories 

2.   3  and   4   amended   (ECCN 

2E94F.   2E96G.  3A92F.  3A93F. 

3A94F.  3A96G.  3B91F.  3B96G. 

3C96G.  3D94F.  3D96G.  3E94F. 

3E96G.  4A94F.  4A96G) 30688 

Supplement  No.  1.  Categories  4 

and  5  amended  (ECCN  4B94F. 

4B96G.   4C94F.   4C96G,   4D92F. 

4D93F.  4D94F.  4D96G.  4E92F. 

4E93F.  4E94F.  4E96G.  5A90A) 

Supplement  No.  1.  Category  5 

amended       (ECCN        5A91F. 

5A92F.  5A93F.  5A94F.  5A95F. 

5A96G.  5B94F.  5B96G.   5C96G. 

5D90F.  5D91F.  5D92F.  5D93F. 

5D»4F) 30690 

Supplement  No.  1.  Categories  5 

and  6  amended  (ECCN  5D95F. 

5D96G.   5E90F.   5E91F.  5E92F. 

5E93F.   5E94F.   5E95F.   5E96G. 

6A90F.  6A92F.  6A93F.  6A94F. 

6A96G.  6B96G.  6C96G) 30691 

Supplement  No.  1.  Categories  6 

and  7  amended  (ECCN  6D90F, 

6D92F.  6D93F,  6D94F.  6D96G 

6E90F.   6E92F.   6E93F.   6E94F. 

6E96G.  7A94F.  7B94B.  7D94F 

7E94F) 30692 

Supplement  No.  1.  Categories  8 

and  9  amended  (ECCN  8A92F; 

8A93F.  8A94F.  8A96G.  8B96G 

8C96G.  8D92F,  8D93F.  8D96G. 

8E92F.   8E93F.   8E96G.   9A90F 

9A91F.  9A92F.  9A93F) 30693 

Supplement  No.  1.  Categories  9 

and  0  amended  (ECCN  9A94F. 

9A96G.  9B94F.  9B96G.  9D90F. 

9D91F.  9D93F.  9D94F.  9D96G. 

9E90F.   9E91F,   9E93F,  9E94F. 

9E96G,  0A18A) 30694 

Supplement  No.  1.  Category  4 

amended        (ECCN        4A01A 

4A02A,  4A03A) ggso 

Supplement  No.  1,  Category  4 

amended gg^i 

Supplement  No.  1.  Category  1 
amended:      interim      (ECCN 

1A44B.   1A45B.   1A46B.   1A47B. 
1A48B.  1A49E.  1A50E.  1A51E) 


1096S 


Supplement  No.  1.  Category  1 
amended;  interim  (ECCN 
IBOIA,  1B16A.  1B17A.  1B41B) 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1B50B.  1B51B.  1B52B,  1B53B. 
1B54B.  1B58B.  1B59B,  1B51E) 

Supplement  No.  1.  Category  1 
amended;      interim      (ECCN 

ICIOA.  1C19A) 

Supplement  No.  1.  Category  1 
amended;  interim  <ECCN 
1C49B,  1C51B.  1C52B,  1C53B. 
1C54B.    1C55B.    1C66B,    1C57B. 

1C50E) 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1C93F,   IDOIA.   1D41B.   1D50B. 

1D93F.  lEOlA.  1E19A) 

Supplement  No.  1.  Categories  1 
and  2  amended;  interim 
(ECCN  1E40B,  1E41B.  1E94F. 
2A19A.  2A44B.  2A48B.  2A50B. 
2A51B.  2A52B.  2A53B,  2A.'>4B. 

2A55B.  2A49E) 

Supplement  No.  1,  Category  2 
amended;      interim      (ECCN 

2B01A) 

Supplement  No.  1.  Category  2 
amended;  interim  (ECCN 
2B04A.  2B06A.  2B07A,  2B08A, 

2B09A) 

Supplement  No.  1,  Category  2 
amended:  interim  (ECCN 
2B24B,  2B40B.  2B41B.  2B44B. 
2B46B.   2B50B.   2B51B.   2B53B. 

2B54B.  2B41E) 

Supplement  No.  1,  Category  2 
amended:  interim  (ECCN 
2D01A.  2D19A.  2D24B.  2D41B, 
2D44B.  2D50B.  2D52B.  2D53B. 
2D46C.  2D50C.  2D53C.  2D49E) 


.10966 

.10967 
.10968 

.10969 

.10970 


.10971 
10972 


10974 


10975 


10976 


Supplement  No.  1,  Category  2 
amended:  interim  (ECCN 
2E01A.  2E02A.  2E03A.  2E19A, 
2E24B.  2E40B.  2E41B.  2E44B, 
2E48B.  2E30B.  2E51B.  2E52B. 
2E53B.  2E50C.  2E49E) 10977 

Supplement  No.  1,  Category  3 
amended:  interim  (ECCN 
3A01A.  3A41B.  3A42B.  3A43B. 
3A44B.  3A46B.  3A48B.  3A49B. 
3A50B.  3A51B.  3A41E.  3A42E. 
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3A45E.  3A52B,  3A53B.  3A54B. 
3A55B.  3A47E.  3A52E) 10978 

Supplement  No.  1.  Categories  3 
and  4  amended;  interim 
(ECCN  3D01A.  3D51B,  3E01A, 
3E40B.  3E41B.  3E51B.  4D01A. 
4D02A.  4E01A) 10981 

Supplement  No.  1,  Category  6 
amended:  interim  (ECCN 
6A02A.  6A03A.  6A05A,  6A42A. 
6A43B,  6A44B.  6A50B) 10982 

Supplement  No.  1.  Categories  6 
and  9  amended,  interim 
(ECCN  6E01A.  6E02A,  6E40B. 
6E41B.  9B26B) 10983 

Supplement  No.  1.  Category  9 
and  Supplement  No.  3 
amended;  interim  (ECCN 
9D24B,  9E21B) 10984 

Supplement  No.  1.  Category  1 
amended;  interim  (ECCN 
1B70E) 12826 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1C60C.  1C61B) 12827 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1D60C,  1E60C) 12828 

Supplement  No.  1.  Category  1 
amended  (ECCN  1C18A. 
1C93F) 13880 

Supplement  No.  1,  Categories  2 
and  3  amended  (ECCN  3A01A) 
25309 

Supplement  No.  1,  Category  3 
amended  (ECCN  3A92F) 25311 

Supplement  No.  1.  Category  3 
amended  (ECCN  3A94F. 
3C03A.  3C04A.  3D94F) 25312 

Supplement  No.  1.  Categories  3 
and  4  amended  (ECCN  3E94F, 
4A03A.  4A94F) 25313 

Supplement  No.  1.  Category  4 
amended  (ECCN  4B01A. 
4B02A.  4B03A.  4B94F.  4B96G. 
4C01A.  4C94F.  4C96G,  4D01A. 
4D03A) 25314 

Supplement  No.  1.  Category  4 
amended        (ECCN        4D92F, 
4D93F,  4D94F,  4E01A.  4E02A, 
4E92F.  4E93F.  4E94F.  4E96F) 
25315 

Supplement  No.  1.  Category  5 
amended  (ECCN  5A01A, 
5A02A) 25316 


Supplement  No.  1.  Category  5 
amended        (ECCN        5E>01A. 
5D02A,  5E01A,  5E02A,  5E03A) 
25317 

Supplement  No.  1,  Category  5 
amended  (ECCN  5D03A. 
5E01A.  5E02A) 25318 

Supplement  No.  1,  Categories  5 
through    9    amended    (ECCN 
5A90F,  5A91F.  5D90F.  5E90F) 
25322 

Supplement  No.  1,  Category  1 
amended        (ECCN        1C92F, 
1C93F.   1A96G.   1B96G.    1C94F, 
1C96G.  1D93F.  1D94F,  1D96G) 
30686 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A84C, 
0A86F,  0A95H.  0A96G.  0E18A. 

0E84C,  0E96G) 30695 

799.2  Supplement  No.  1  amended; 

interim 10984 

Chapter  IX— National  Oceanic 
and  Afmcspheric  Acjministra- 
fion,  Department  of  Commerce 
(Parts  900-999) 

923  Authority  citation  revised 27975 

923.1  (b)  amended;  (cK7).  (8)  and 

(9)  added 27975 

(d)(5)  amended 27985 

923.2  (d)(2)  and  (h)  revised 27975 

923.3  (a)  and  (b)(1)  revised 27976 

923.10  Revised 27977 

923.11  (a)  and  (c)(4)(ii)  revised; 
(b)(1)  amended;  (c)(4)(v) 
added 27977 

923.12  (a)   and   (b)   introductory 

text  revised 27977 

923.13  (a)  and  (b)(3)(ii)  revised; 
(b)  introductory  text  amend- 
ed  27977 

923.20  (a)  amended 27977 

923.21  (a)  and  (b)(l)(i)(G)  revised 
27977 

923.22  (a)  revised:  (bKD  amended 
27977 

923.24  (a)  revised 27977 

923.25  (a),  (c)(1)  and  (2)  revised 
27978 

923.30  (a)  and  (c)  revised 27978 

923.31  (a)(1).  (b)(1)  and  (2)  revised 
27978 

923.32  (a)(1)  revised 27978 
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TITLE  15   Choptef  IX -Con. 
923.33  (cKl)  introductory  text  re- 
vised  27978 

923.40  (b)  amended:  (c)  and  (d)  re- 
vised  27978 

923.41  (a).  (bXl)  and  (2)  introduc- 
tory text  revised 27979 

923.42  (a)   and   (b)   introductory 

text  revised 27979 

923.43  (a)  revised:  (b)  introduc- 
tory text  and  (c)(2)(i> amend- 
ed  27979 

923.44  (a)  revised 27979 

923.45  (b)(2)  removed:  (bK3)  redes- 
if^nated  as  (b)(2);  (a)  and  new 
(bK2)  revised 27979 

923.46  (a).  (cHl)  and  (2)  revised 
27980 

923.47  (a)  revised 27980 

(bH3)  and  (cKl)  amended 27985 

923.50  (a).  (bH2)  and  (3)  revised: 
(bM4)  and  (5)  added:  (d) 
amended 27980 

923.51  (a),  (d)  introductory  text 
and  (5)(vii)  revised:  (b) 
amended 27980 

923.52  (a)  and  (bK3)  revised 27960 

923.53  (a)(1)  revised 27981 

923.54  (d)  revised 27981 

923.55  (a)  revised:  (b)  amended 27981 

923.56  (a)  and  (bxD  revised 27981 

923.57  (a),  (b)(1).  (2X1)  and  (iv)  re- 
vised  27981 

923.58  (a)  revised 27981 

923.60  (Subpart  G)  Revised 27982 

923.70  Revised 27982 

Amended 27985 

923.71  (b)  Table  2.  (cX4Ki) 
throufrh  (vl)  revised:  (d)  re- 
moved  27982 

(a)  and  (c)  amended 27985 

923.72  (a)  amended 27985 

923.73  Revised 27983 

923.74  Removed 27983 

923.75  Removed 27983 

923.76  Removed 27983 

923.80  (b)    revised:    (c)    redesig- 
nated as  (d):  new  (c)  added 
27983 

923.81  (a)  and  (bx3xi)  revised 27983 

(bX4Xl)  amended 27985 

923.82  (aXlXiXA).  (vXD).  (2).  (b) 

and  (c)  revised 27984 

(a)  introductory  text  and  (cXl) 
introductory  text  amended 
27985 

923.83  (b)  amended 27984 


923.84  (bXl)  introductory  text, 
(i).  (ii).  (2)  introductory  text. 
(iXB).  (C),  (3).  (4)  introduc- 
tory text,  (iXA)  and  (5) 
amended 27985 

923.90  (e)  and  (f)  revised 27984 

(a)  amended:  (f)  revised 27985 

923.91  (a)  and  (b)  revised 27984 

923.92  (a)  revised 27984 

923.93  Removed:  new  923.93  redes- 
ignated  from  923.94:   (cX2Xi) 
revised:  (d)  and  (f)  amended 
27984 

(eX4Xii)  and  (g)  amended 27985 

923.94  Redesifrnated  as  923.93; 
new  923.94  redesignated  from 
923.96 27984 

923.95  Redesi^ated  as  923.94; 
new  923.95  redesig-nated  from 
923.96;  (a)(4)  revised 27984 

923.96  Redesigrnated  as  923.95: 
new  923.96  redesignated  from 
923.97 27984 

923.97  Redesignated  as  923.96; 
new  923.97  redesignated  from 
923.99 27984 

923.98  Removed:  new  923.98  redes- 
ignated from  923.100 27984 

(a)  revised 27985 

923.99  Redesignated  as  923.97 27984 

923.100  Redesignated  as  923.98 27984 

923.101—923.105  (Subpart  K)  Re- 
moved  27985 

925  Added  (effective  date  pend- 
ing)  24610 

926  Removed 27985 

927.1  (a),  (b)  and  (0  revised 27985 

946  Appendix  A  added 9923 

Chapter  XI— Technology  Adminis- 
tration. Department  of  Com- 
merce (Parts  new— 1199) 

1180  Added 10 


Proposed  Rules: 


290. 
701. 
768. 
770. 
771. 
772. 
773. 
774. 
775. 
776. 


...3803 
.21678 
...6528 
...6528 
...6528 
...6528 
...6628 
...6528 
...6528 
...6528 
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777 6528.  13900 

778 6528 

779 6528 

785 6528 

786 6528 

787 6528 

788 6528 

789 6528 

790 6528 

791 6528 

799 6528 

990 1062,  1189,  1190,  9688.  32148 

TITLE  16~COMMERCIAL 
PRACTICES 

Chapter  I— Federal  Trade 
Commission  (Parts  0—999) 

Chapter    1    Request    for    public 

comment 2955 

244  Removed 8527 

305  Energy  efficiency  ranges 23623 

305.2  (n)  through  (v)  revised;  (w) 
through  (hh)  added;  eff.  5-15- 

95 25206 

305.3  (k)  through  (n)  revised:  (o), 
(p)  and  (q)  added:  eff.  5-15-95 
25206 

305.4  (eK2)  and  (3)  revised;  eff.  5- 
15-95 25207 

305.5  Revised:  eff.  5-15-95 25208 

305.6  Revised:  eff.  5-15-95 25208 

305.8  (a)  and  (b)  revised;  eff.  5-15- 

95 25208 

305.9  (a)  revised 5700 

305.11  (a)  heading  and  (e)  revised; 

(f)  added:  eff.  5-15-95 25209 

305.13  (a)  revised:  eff.  5-15-95 25211 

305.14  (a)  introductory  text  and 
(d)  revised;  (e)  added;  eff.  5- 
15-95 25211 

305.15  (b)  revised;  eff.  5-15-95 25212 


305    Appendixes    Al,    A2    and    B 

amended 1627 

Appendix  C  amended 1628 

Appendix  K  amended:  eff.  5-15- 

95 25213 

412  Removed 8528 

453  Revised:  eff.  7-19-94 1611 

500  Revised 1872 

Chapter  II— Consumer  Product 
Safety  Commission  Parts 
(1000-1799) 

1014.12  (b)  added 32078 

1500  Authority  citation  revised 

9076 

1500.18  (a)(7)  amended 9076 

1500.86  (a)(5)(i)(B),  (iiXB).  (D)  and 

(E)  amended 9076 

(aX5)(iv)(C)  and  (vi)  amended 

9077 

1610.4  (b)  introductory  text  and 

(c)(1)  revised 33194 

Proposed  Rules: 

14 6605 

22 18004 

236 18005 

252 18005 

253 18006 

300 23645 

301 23645 

303 23646 

309 24014 

423 30733 

429 18007 

444 18009 

455 23647 

600 31176 

803 30545 

1500 10761 

1640 30735 

1700 13264,  18004.  24386 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodif/  Futures 
Trading  Commission  (Parts 
1-199) 

Page 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234 

190.08  Introductory  text  revised 

17471 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
pendix B  added 17471 

Chapter  II— Securities  and  Ex- 
change Commission  (Ports 
200-399) 

200.30-4  (a)(10)  added 23794 

211  Interpretive  releases 26109 

229.512  (aMlKiii)  amended;  (a)(4) 

revised 21649 

230.135  (a)(6)  revised 21649 

230.135c  Added 21649 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesignated  as  (a)(1);  (a)(2) 
added ". 21650 

230.457  (o)  revised 21650 

230.462  Revised 21650 

230.475a  Revised 21660 

230.477  Authority  citation  re- 
moved  21649 

(b)  revised 21650 

230.502  (c)  revised 21650 

230.902  (b)(7)  added 21650 

231  Interpretive  releases 26109 

239.31  Form  F-1  amended 21650 

239.32  (b)(2).  (d),  (g)  and  Form  F- 

2  amended 21651 

239.33  (a)(4)  removed;  (a)(5),  (6) 
and  (7)  redesignated  as  (a)(4), 
(5)  and  (6);  (a)  introductory 
text,  (1),  (2).  new  (5)  and 
(b)(1)  through  (4)  revised; 
new  (a)(5)  and  Form  F-3 
amended 21652 

Form  F-3  amended 21653.  21654 

Corrected 25811 

239.34  Form  F-4  amended 21654,  21655 

241  Interpretive  releases 26109 


249.220f  Form  20-F  amended 21656 

250.7    (a)    revised;    (b)(2)(i)    and 
.     (3)(i)  amended;  authority  ci- 
tation removed 21927 

250.26  (b)(2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250.40  (a)(5)  revised 21927 

250.41  (c)  revised 21928 

250.42  Revised „ 21928 

250.43  (b)  revised 21928 

250.44  (b)  revised 21928 

250.49  (c)  amended 21928 

250.50  Removed 21928 

250.52  (c)  amended 21928 

250.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 

250.66  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

259.5s  Form  U5s  amended 21928 

259.212a  Form  U-12(I)-A  amended 

21929 

259.212b  Form  U-12(I)-B  amended 

21929 

270.2aia-2  (a)(4)  corrected 15601 

275  Authority  citation  revised 21661 

275.204-1  (b)(1)  revised 21661 

275.204-3  (f)  redesignated  as  (g): 

new  (f)  and  (g)(4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected 27659 

Proposed  Rules: 

1 22145.  25351,  27312,  30885 

4 25351,  27312 

30 25351,27312 

150 25351,  27312 

210 16576,  21810,  21814 

229 21814 

230 16576 

239 16576 

240. ..19685.  21681.  22773,  29393,  29398.  33236 
249. ..19685.  21810,  21814,  21821,  29393,  29398 

270 16576,28286 

274 16576 

402 32155 

404 32155 
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TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I  — Federal  Energy  Regu- 
lotory  Commission,  Department 
ot  Energy  (Parts  1—399) 

HI  FERC  Form  No.  715  amended 

15336 

161  Rehearing  denied 15336 

161  1  Revised 32897 

161  2  Revised 32897 

161.3  (h)  removed:  (1)  through  (1) 
redesignated  as  (h)  through 
(k):  new  (h)  and  new  (1)  re- 
vised  32898 

250  Rehearing  denied 15336 

250.16  (a)(3).  (c)(1)  and  (dHl)  re- 
vised  32885 

Revised 32898 

284  Order 16537.  23624 

Notice 19637.  22753.  29716 

284.286  (c)  revised 32899 

381.302  (a)  amended 25563 

381.303  (a)  amended 25563 

381.304  (a)  amended 25563 

381.305  (a)  amended 25563 

381.403  Amended 25563 

381.404  Amended 25563 

381.505  (a)  amended 25563 

381.601  Amended 25563 

381.801  Amended 25563 

Proposed  Rules: 

35 28297 

284 15672.  15877.  27251 

803 29563 

804 29563 

806 29563 

TITLE  19-CUSTOMS  DUTIES 

Chapter  I  — United  States  Customs 
Ser^-ice  Department  ot  the 
Treasury  (Parts  1-199) 

4  Authority  citation  amended 23795 

4.2  (a)  amended 23795 

4.2a  Removed 23795 

4.14  (b)(1).  (2)(li)  Introductory 
text.  (B)  and  (dKl)(ii)  amend- 
ed  18481 

10  Authority  citation  amended 

25566.  30293 


10.1  (a)  introductory  text.  (2), 
(b).  (d).  (f)  and  (hK2)  revised; 
(aKl).  (i)  and  (jK2)  amended; 
(aH3)  removed 25566 

10.8  Revised 25567 

10.9  Revised 25668 

10.108  Revised 17474 

10.151—10.153   Undesignated   cen- 
ter heading  revised;  interim 
30293 

10.151  Revised;  interim 30293 

10.152  Revised;  interim 30293 

10.153  (b).  (dH2),  (3)  and  (f) 
amended;  interim 30293 

10.172  Amended 25569 

10.173  Revised 25669 

10.175    (cK3)    and    (4)    removed; 

(c)(5)  redesignated  as  (c)(3); 
new  (c)(3)  and  (e)(1)  revised 

25569 

10.192  Amended 26670 

10.198  Revised 26670 

12.104g  Table  amended 32903 

12.132  (a),  (b)  and  (c)  redesig- 
nated as  (1).  (2)  and  (3);  in- 
troductory text  designated 
as  (a)  introductory  text;  (a) 
heading  and  (b)  added;  in- 
terim  31520 

101  Authority  citation  revised 30294 

101.1  (o)  added;  authority  cita- 
tion removed;  interim 30293 

101.3  (b)  table  amended 16122 

101.4  Authority  citation  re- 
moved; interim 30293 

111  Authority  citation  amended 

30294 

111.3  (e)  added;  interim 30294 

122.24  (b)  table  amended 16122 

123  Authority  citation  amended 

23795.30294 

123.1  (c)  amended 23795 

123.4  (c)  amended 25570 

123.12  (a)(1)  and  (2)  amended:  (b) 

revised;  interim 30294 

128  Authority  citation  revised 30294 

128.21  (a)(4)  revised;  interim 30294 

128.23  Revised;  interim 30294 

128.24  (b)  and  (c)  amended;  (d) 

and  (e)  revised;  interim 30294 

128.26  Revised:  interim 30295 

128.26  Removed;  interim 30295 

141  Authority  citation  amended 
30295 

141.4  Revised;  interim 30295 

142  Interpretation 17474 
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143.21  (1)  added;  interim 30295 

143.23  (i)  and  (j)  added;  interim 

30295 

143.26  Added;  interim 30296 

145  Authority  citation  amended 

25570.30296 

145.31  Revised;  interim 30296 

145.32  Revised;  interim 30296 

145.35  Amended 25570 

148  Authority  citation  amended 

30296 

148.12  (b)(2)(ii)  amended;  interim 

30296 

148.51  (b)(1)  amended;  interim 30296 

148.64  (b)(1)  amended;  interim 30296 

159.6  (a),  (b)  and  (c)  amended;  (d) 

revised;  interim 30296 

175  Regulation  at  59  FR  13450  eff. 

date  corrected  to  4-29-94 16895 

178.2  Table  amended  (OMB  num- 
bers)   25671 

Chapter  II— United  States  inter- 
nati(xiai  Trode  Commission 
(Ports  200-299) 

206  Regulation  at  59  FR  5091  con- 
firmed  19638 

207.90—207.120  (Subpart  G)  Regu- 
lation at  59  FR  5097  con- 
firmed  19638 

Proposed  Rules: 

4 25376 

12 26151 

101 23817 

141 32942 

177 18771,  32942 

191 31177 

201 18982 

207 18982 

TITLE  20-EMPLOYEES'  BENEFITS 

Chapter  II— Railroad  Retirement 
Board  (Ports  200-399) 

200  4  (enl)  revised 28766 

Chapter  III— Social  Security  Ad- 
ministration, Department  ot 
Health  and  Human  Services 
(Ports  400-499) 

404.1601^04.1599  (Subpart  P)  Ap- 
pendix 1  corrected 30389 


416.1201  (b)  revised 27988 

416.1208  Added 27989 

Chapter  V— Employment  and 
Training  Administrotion,  Depart- 
ment of  Lotxx  (Parts  600—699) 

626.2  (a>  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 26601 

Chapter  IX-Office  of  the  Assist- 
ant Secretary  for  Veterans'  £m- 
ployment  and  Training,  Depart- 
ment of  Labor  (Parts 
1000-1099) 

1005  Removed 26601 

Proposed  Rules: 

641 21874 

TITLE  21 -FOOD  AND  DRUGS 

Chapter  I— Food  and  Drug  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Parts  1-1299) 

5.31  (g)  added 31138 

5.80  (e)  revised 33431 

16  Public  workshop 29950 

73.200  Regulation  at  59  FR  10578 

effective  date  confirmed 28765 

74.1101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.1340  Regulation  at  59  FR  7635 
eff.  date  confirmed  as  3-19-94 

24643 

74.2101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.2340  Regulation  at  59  FR  7636 
eff.  date  confirmed  as  3-19-94 

24643 

74.3602  Regulation  at  59  FR  11720 

eff.  date  confirmed 26420 

101  Notice 28480 

101.12  Table  2  amended 24039 

101.36  Regulation  at  59  FR  371 
eff.  date  corrected  to  7-1-95; 
(b)(4)  introductory  text,  (vi), 

(c)(10)  and  (g)  amended 24039 

101.65  (d)(2),  (3)  and  (4)  added 24249 
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TITLE  21    Chapt*f  l-Con. 
;uj  ^    (dXlHl)    table    amended; 
(dHS)   Introductory    text   re- 
vised: (dK3)(i)  and  (v)  added 

26837 

131  Authority  citation  revised 17681 

131.130  (a)  revised 17681 

Regrulatlon  at  58  FR  17681  con- 

nrmed 32078 

166  Authority  citation  revised 26838 

166  110  (a)  Introductory  text 
heading  and  (c)  heading 
added:  (axl)  revised:  (b) 
heading     and     (d)     heading 

amended 26838 

172.811  (b)  revised 24824 

173.21  Added 15623 

173.170  Added 26711 

176.170  (aHS)  table  amended 33185 

177.1520  (b)  table  amended 26422 

178  2010  (b)  Uble  amended 33196 

178.3295  Table  amended 25323 

336.50  (cKl)  revised:  eff.  4-11-95 

16862 
338.50  (cX3)  revised:  eff.  4-11-95 

16983 

341.14  (aH5)  and  (6)  added 29174 

341.74      (c)(4)(vil).       (vili).      (ix), 

(dxlKlv)  and  (v)  added 29174 

341  90  (r)  and  (s)  added 29174 

346.18  (b)  revised 28767 

346.50  (b)(2)(vl)  heading  and  (dKS) 

heading  amended 28767 

347.10  (c)  revised 28768 

347.50  (bH3)  heading.  (cK2)  head- 
ing     and       (d)(3)       heading 

amended 28768 

442  52  Added 26940 

442  253  Redesignated  as  442.253a: 

new  442.253  heading  added 26941 

442.253a        Redesignated        from 

442.253 26941 

442.253b  Added 26941 

510.600  (cXl)  table  and  (2)  table 

amended 28768.  31139.  33197.  33198 

520.531  (a)  removed:  (b)  revised 

26942 

520.804  Added 17694 

520  903c  Removed 33198 

520  905a  (dX3)  added 26943 

520  1806  (b)  amended 28769 

520.2045  (bx2)  amended 28769 

520.2260a  (bXD  amended 22754 

520.2260b  (bXl)  amended 22754 

520  2260c  (a)  amended 22754 

520.2325a  (cX2)  amended 28769 

(c)  amended 33197 


520.2325b  (c)  amended 33197 

520.2345d  Revised 17693 

(axl)  amended 19133 

522.1145  (aX2)  amended 33198 

522.1680  (b)  amended 31139 

522.2680  Revised 19639 

524.900  (c)  amended 28769 

524.1580b  (b)  amended 33197 

524.1580c  (b)  amended 33197 

529.1044a  (b)  amended 31140 

556.275  Revised 26943 

556.425  Revised 17922 

558.4  (d)  table  amended 17477.  18297 

558.95  (bX4Xll)  added 15624 

(bXlXxilXft)  amended 19134 

(bXlKxKft)  and  (xi)(b)  amended 

33197 

558.305  Added 18297 

558.311  (eXl)  table  amended 33197 

558.355    (fKlXxllK<>)    and    (xx)(6) 

amended 33197 

558.360  (dX2)  redesignated  as 
(dX2Xl):  new  (dX2Xi)  heading 
and  (11)  added:  (dX3)  amended 

17922 

558.550  (aX2)  revised 15339 

(aX2)  amended 19134.  21930.  26423. 

26943 
(aX2).    (bXlXxXc).    (xllXM   and 

(c)  amended 26424 

(bXlXilXO  amended 33197 

558.556  Added 17477 

558.586  (a)  amended 33197 

568.625  (bX71)  removed 33198 

573.130  Added 26711 

606.65  (c)  table  amended 23636 

606.121    (CX12X1).    (11)    and    (ill) 

amended 23636 

660.28  (aXl)  table  and  (4)  amend- 
ed  23637 

821.2      (b)      introductory      text 

amended 31138 

1020.30  (b)  amended 26403 

1020.32  (d)  revised:  (e)  through 
(h)      redesignated      as      (f) 

through  (1):  new  (e)  added 26404 

1270  Public  workshop 29950 

Chapter  II— Drug  Enforcement 
A(jmini$tratlon,  Department  of 
Justice  (Parts  1300-1399) 

1306.02    (h)    redesignated    as    (i): 

new  (h)  added 26111 

1306.11    (a)   revised:    (e)   and   (f) 

added 26111 

(a)  and  (f)  corrected 30832 


JUNE  1994 
CHANGES  APRIL  1,  1994  THROUGH  JUNE  30,  1994 


55 


1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised 26112 

(c)  corrected 30832 

Proposed  Rules: 

1—1299  (Ch.  I) 26352,  29977 

73 23035 

74 23035 

101 16577 

123 16578 

168 23035 

172 23035 

173 23035 

182 23035 

184 23035 

331 17747 

333 31402 

343 18507 

352 16042.  29706 

369 31402 

600 28821 

601 28821 

606 28822 

607 28822 

610 28821.  28822 

640 ; 28822 

660 28822 

700 16042 

740 16042 

810 30656.  32489 

878 23036 

1240 16578 

1301 30555.  30738 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I  — Department  of  State 
(Parts  1-199) 

22.1  Table  amended:  interim 25324 

41.107  (e)  added:  interim 25325 

120.15  Revised 25811 

120.16  Revised 25811 

123.16  (a)  revised 29951 

124.10  Revised 29951 

126.1  (a)  and  (d)  revised:  (0  added 

15625 

126.5  Revised 29951 

145  Added 18731 

Chiapter  II— Agency  for  Inter- 
national Development,  Inter- 
notional  Development  Co- 
operation Agency  (Parts 
200-299) 

220  Removed 28769 


222  Removed 287^ 

Chiapter  V— Unite(d  States  Infor- 
mation Agency  (Parts  500—599) 

502  Revised 18965 

514.30  (bX3)  removed:  (i)  amend- 
ed: (j)  added:  interim 16984 

Proposed  Rules: 

42 18010.21948 

502 17057.  18772 

TITLE  23-HIGHWAYS 

Chapter  I— Federal  HIgtiway  Ad- 
ministration,  Department  of 
Transportation  (Parts  1—999) 

657  Authority  citation  revised 30418 

657.11  Revised 30418 

657.13  Revised 30418 

657.15  Revised 30418 

657.17  Revised 30418 

668  Authority  citation  revised 30419 

658.1  Revised 30419 

658.5  Amended 30419 

658.13     (dXlXi).     (2Xi)     and     (e) 

amended:  (d),  (e)  and  (0  re- 
designated as  (e).  (f)  and  (g): 
new  (d),  (eX4)  and  (5)  added 

30419 

658.15  (b)  and  (c)  amended 30419 

658.17  (f),  (g)  and  (h)  redesignated 
as  (g),  (h)  and  (i):  new  (f).  (j) 
and  (k)  added:  new  (h)  re- 
vised  30420 

658.19  (a)  revised 30420 

658.23  Added 30420 

658  Appendix  A  amended 30421 

Appendix  C  added 30422 

660  Revised 30300 

710  Authority  citation  revised 25327 

710.203  (eK3)  revised 25327 

710.204  Added 25327 

710.304  (jK5)  amended 25327 

712  Authority  citation  revised 25327 

712.408  (a)  revised 25327 

712.805  (cKl)  revised 25327 

713  Authority  citation  revised 26327 

Authority  citation  corrected 

30302 

713.103  (hXl)  revised 25327 

720  Authority  citation  revised 26327 

720.22  (d)(2)  revised 25327 
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TITLE  23 

Chapter  II  — National  Highway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  o(  Transpof- 
tation  (Parts  1200-1299) 

1260.19  (d)  added 30688 

1260.21  (c)  revised 30688 

Proposed  Rules: 

645 25579 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A -Office  o*  the  Sec- 
retary Dep>artment  of  Housing 
and  Urtxjn  Development  (Parts 
0-99) 

9  Added 31M7 

24  Authority  citation  revised 18482 

24  700  Revised 18482 

42  Revised 29329 

50  Authority  clUtion  revised 17199. 

19107 

50.3  Regulation  at  57  FR  32110 
confirmed 17199 

50.4  (bM3)  removed;  (bHl)  and  (2) 
revised 19107 

50.17  Regulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

50.20  Refirulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

55  Added 19107 

55.12  (bK2)  amended 33199 

55.22  Heading  revised;  (a)  intro- 
ductory text  and  (b)(1)  intro- 
ductory text  amended 33199 

58.5  (b)(1)  revised 19112 

92  Waiver 22506 

92  2  Amended:  interim:  eff.  5-l»- 

94  through  6-20-95 18631 

92.4  Added:   interim;  eff.  5-1^94 

through  6-20-95 18631 

92.50    (f)    redesignated    as    (dK5) 

and  revised:  interim;  eff.  5- 

19-94  through  6-20-95 18631 

92.61    Heading    revised:    interim; 

eff.  5-19-94  through  6-20-95 18631 

92.64  (a»(l)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 


92.150  (b)(2)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

92.204  (a)(1)  revised;  interim;  eff. 
5-19-94  through  6-20-95 18632 

92.205  (a)(1)  revised;  interim;  eff. 
5-19-94  through  6-20-95 18632 

92.206  Heading,  (a)(2).  (3).  (b),  (c) 
introductory  text,  (5),  (d) 
and  (e)  revised;  (c)(6)  and  (7) 
added:  (f)  and  (g)  removed; 
interim;  eff.  5-19-94  through 
6-20-95 18632 

92.207  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.208  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.209  Added:  interim;  eff.  5-19-94 
through  6-20-95 18633 

92.211  (a)(2)  and  (fX3)  revised; 
(a)(3)  added;  interim;  eff.  5- 
19-94  through  6-20-95 18633 

92.214  (a)(8)  revised:  interim;  eff. 

5-19-94  through  6-20-95 18634 

92.218  (a)  introductory  text  and 
(c)  revised;  (e)  added;  in- 
terim; eff.  5-1&-94  through  6- 
20-95 18634 

92.219  Revised;  interim;  eff.  5-19- 

94  through  6-20-95 18634 

92.220  (a)(1)  introductory  text. 
(2),  (3)  and  (5)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

92.221  (a)(7)  and  (c)  added;  in- 
terim; eff.  5-1&-94  through  6- 
20-95 18635 

92.222  (aH2)  added;  interim;  eff. 
5-19-94  through  6-20-95 18635 

92.252  (a)(2)(iii)  added;  (a)(5) 
amended;  (d)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18635 

92.254  (a)(l)(l),  (4)  Introductory 
text,  (ii)(C)  and  (b)(1)  re- 
vised; (a)(4)(ii)(D)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.255  Revised  (OMB  number);  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.256  Revised;  interim;  eff.  5-19- 

94  through  6-20-95 18636 

92.259  Added:  interim;  eff.  5-19-94 

through  6-20-95 18636 


92.300  (b).  (e)  and  (f)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18637 

92.350  (a)(4)  introductory  text  re- 
vised  33893 

92.364  (a)  revised;  interim;  eff.  5- 

19-94  through  6-20-95 18637 

92.502  (b)(1)  revised;  interim;  eff. 

5-19-94  through  &-20-95 18637 

92.504  (e)(1)  revised:  interim;  eff. 

S-19-94  through  6-20-95 18637 

92.508  (a)(4)(v)  revised;    interim: 

eff.  5-19-94  through  6-20-95 18637 

92.625  Added;  interim;  eff.  5-19-94 

through  6-20-95 18638 

92.631  (cK5)  added 33893 

92  Appendixes  A  and  B  amended 

33893 

Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urbon  Development  (Parts 
100-199) 

135  Revised;   interim;  eff.  8-1-94 

through  6-30-95 33880 

Chapter  1  Appendix  IV  added 33363 

Chapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Deport- 
ment of  Hcxjsing  and  Urban  De- 
velopment (Parts  200—299) 

200.93  (a)(1)  revised;  interim 31522 

200.213  (d)  removed;  (e)  redesig- 
nated as  (d);  interim 31522 

200.217  (a)(3)  removed;  (a)(4) 
through   (8)  redesignated  as 

(a)(3)  through  (7);  interim 31522 

200.926d  (c)(4)(i),  (ii)  and  (iii)  re- 
vised; (c)(4)(iv)  redesignated 
as   (c)(4)(vil);    new   (c)(4)(iv), 

(V)  and  (vi)  added 19112 

207.10  Revised 31141 

207.36  Regulation  at  58  FR  34215 

confirmed 28248 

207.260  (e)  revised 31141 

213.13  Revised 31141 

213.44  Regulation  at  58  FR  34215 

confirmed 28248 

215.21  (b)(9)  removed 32649 

215.80  Added 29329 

219.210  (c)(3)  revised 33894 

219.310  (c)(3)  revised 33894 


220.580  Regulation  at  58  FR  34216 

confirmed 28248 

221  Authority  citation  revised 31141 

221.521  Revised 31141 

221.563  Regulation  at  58  FR  34216 

confirmed 28248 

221.795  Added 29330 

232.94  Regulation  at  58  FR  34216 

confirmed 28248 

232.600  Regulation  at  58  FR  34216 

confirmed 28248 

236.3  (b)(9)  removed 32649 

236.1001  (Subpart  F)  Added 29331 

241.85  Regulation  at  58  FR  34217 

confirmed 28248 

241.600  Regulation  at  58  FR  34217 

confirmed 28248 

241.1085    Regulation    at    58    FR 

34217  confirmed 28248 

242.43  Revised 31142 

242.91  Regulation  at  58  FR  34217 

confirmed 28248 

244.182  Regulation  at  58  FR  34217 

confirmed 28248 

280.207  (a)(4)  revised 33894 

291  Authority  citation  revised 29509 

291.400  (b)  amended;  (c).  (d)  and 

(e)  revised 29509 

291.405  Amended 29510 

291.410  (c)  introductory  text  and 

(d)  revised;  (c)(6)  added 29510 

291.415     (d)(1)     redesignated     as 

(d)(lKi);  (d)(l)(ii)  added:  (f)(1) 

amended 29510 

291.420  Heading,  (a)(1)  and  (3)  re- 
vised; (b)  amended 29511 

291.425  (b)  and  (c)  revised 29511 

291.435  (a)(1)  amended 29511 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Hcxjsing  and  Urban  De- 
velopment (Parts  500—599) 

510  Authority  citation  revised 29332 

510.52  Revised 29332 

570.487  (d)  added 33894 

570607  (b)  revised 33894 

572.405  (c)(1)  revised 33894 

574   Regulation  at  57   FR  61740 

confirmed 17199 

Authority  citation  revised 33894 

574.2  (a)  revised 17199 

574.3  Amended 17199 
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TITLE  24    Chaptof  V-Con. 
oT4.i(XJ  vci,  vieb.K'naUun  a.nU  (b)  re- 
moved  17199 

574.140  Removed 17199 

574.160  (b)  and  (c)(5)  revised 17199 

574.220  Removed 17199 

574.240  (c)(6)  revised 17199 

574.300  (a)  and  (cKiKiXC)  amend- 
ed: (b)(7)  and  (lOKii)  revised 

17200 

574.310  (a)  heading  redesigTiated 
as  (aMl)  heading:  new  (a)(1) 
heading  and  (e)  revised:  (a)(2) 
added:  (d)  introductory  text 

amended 17200 

574.330  Introductory   text,   (a)(1) 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.600  (c)  revised 33894 

574.655  Added 17201 

576.79  (a)(4)  revised 33894 

582.120  (a),  (b)  and  (d)  revised:  in- 
terim  24253 

582.200   Revised   (0MB   number): 

interim 24253 

582.205  Removed:  interim 24254 

582.210  Removed:  interim 24254 

582.215  Removed:  Interim 24254 

582.220  Removed:  interim 24254 

582.225  Removed:  interim 24254 

583  Authority  citation  revised 33894 

583.155  (a),  (b)  and  (d)  revised:  in- 
terim   24254 

583.200   Revised   (0MB   number): 

interim 24254 

583.205  Removed:  Interim 24254 

583  210  Removed:  interim 24254 

583.215  Removed:  interim 24254 

583  220  Removed:  interim 24254 

583.225  Removed:  interim 24254 

583.325  (b)(4)  revised 33894 

Chapter  VII— Office  of  the  Sec- 
retary Department  of  Housing 
and  UrtX3n  Development  (Sec- 
tion 8  Housing  Assistance  Pro- 
grams and  Public  and  Indian 
Housing  Programs)  (Ports 
700-799) 

700  Revised 22225.  22235 


Chapter  VIII— Office  of  the  Assist- 
ant Secretary  for 
Hcxjsing— Federal  Housing 
Commissioner,  Department  of 
Hcxjsing  and  Urtxin  Develop- 
ment (Section  8  Housing  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Parts 
800-899) 

813.106  (b)(9)  removed 32649 

850  Authority  citation  revised 29333 

850.34  Added  (0MB  number) 29333 

850.36  (d)  removed 29336 

880  Authority  citation  revised, 
22923 

880.209  Revised  (0MB  number) 29336 

880.609  (b)  revised 22755 

880.612a  Added:  Interim 22923 

881  Authority  citation  revised, 
22924 

881.209  Revised  (OMB  number) 29336 

881.609  (b)  revised 22756 

881.612a  Added:  Interim 22924 

882  Authority  citation  revised 24254. 

33895 
882.406  Revised  (OMB  number) 29337 

882.712  Revised  (OMB  number) 29338 

882.713  (c)(ll)  added 33895 

882.720  (b)(3)(v)  revised 29339 

882.721  (c)  amended 29340 

882.803  (d)  introductory  text  re- 
vised  29340 

882.805  (a)  through  (d)  and  (f)(10) 

revised:  interim 24254 

882.810  Added  (OMB  number) 29340 

883  Authority  citation  revised, 
22926 

883.311  Revised  (OMB  number) 29341 

883.704a  Added:  Interim 22926 

883.710  (b)  revised 22755 

884  Authority  citation  revised, 
22927 

884.112  Revised  (OMB  number) 29342 

B84.223a  Added:  Interim 22927 

886  Authority  citation  revised, 

22929 

886.329a  Added:  interim 22929 

888  Fair  market  rent  schedules 

1640H 

Schedule  C  revised 21835 

Technical  correction 25703 

Fair    market    rent    schedules 

corrected 26944 

Schedule  C  corrected 26944 


889  265  (a)(4)  revised 33895 

890.260  (a)(4)  revised 33895 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urban  Development 
(Ports  900-999) 

900  Authority  citation  revised 28343 

900.105  Added  (OMB  number) 29343 

905  Authority  citation  revised 33655. 

33895 

905.120  (j)  added 33895 

905.160  (a)(3)(ii)(C)  revised:  In- 
terim   31522 

905.165  (c)(5)  revised 33895 

905.195  Added 31929 

905.210  Removed 25812 

905.586  Added 31930 

905.642  (d)(4)  removed;  (g)  re- 
vised: interim 31523 

906.681  (c)(2)  revised:  interim 31523 

906.716  (b)(2)  revised 33655 

905.720  (f)  added 25812 

(b)  existing  text  designated  as 

(b)(1):  (b)(2)  added 33655 

905.730  (c)(l)(i)  revised 33655 

913.106  (b)(9)  removed 32649 

941.206  (c)  revised 18484 

941.207  Revised  (OMB  number) 29344 

941.404  (n)  introductory  text 
through  (9)  redesignated  as 
(n)(l)  introductory  text 
through  (Ix):  (n)  concluding 
text  designated  as  (n)(2): 
heading,  new  (n)(l)  and  new 

(2)  revised:  (nKlMx)  added 18484 

941.502  (a)  revised;  interim 31523 

945  Added 17662 

960.401—960.409        (Subpart        D) 

Heading  revised 17667 

960  401  Revised 17667 

960.403  Revised 17667 

960.405  Revised 17667 

960  407  Revised 17667 

960.409  Removed 17667 

961  Authority  citation  revised 33895 

961.29  (b)(4)  revised 33895 

963  Authority  citation  revised 33895 

963.3  Amended 33895 

963.10  (d)  revised 33895 

965.215  Added 31930 

965.705  Added 31930 

968.103  (c)  revised 30477 


968.235  (d)(4)  removed;  (g)  re- 
vised: interim 31523 

968.335  (c)(2)  revised:  interim 31523 

968.401—968.425        (Subpart        D) 

Added 30478 

968.407  OMB  number 30478 

968.422  OMB  number 30480 

968.428  OMB  number 30480 

990  Authority  citation  revised 33655 

990.107  (b)(2)  revised 33655 

990.108  (b)  existing  text  des- 
ignated as  (b)(1):  (b)(2)  added 
33655 

990.110  (c)(l)(i)  revised 33656 

Chapter    XX— Office    of    Assistant 
Secretary   for   Housing— Federal 
Housing  Commissicxier,  Depart- , 
ment  of  H<xising  and  Urban  De- 
velopment (Ports  3200-3699) 

3280  Interpretation 19072 

Proposed  Rules: 

35 24850 

200 24850 

280 24850 

290 17500 

291 24850 

510 24850 

511 24850 

570 24850,28176 

577 24850 

578 24850 

579 24850 

880 30557 

881 30557 

882 24850 

883 30557 

884 30557 

885 24850 

886 24850,30557 

887 24850 

888 32492 

890 24850 

905 18666,24850 

913 18666 

941 _ 24850 

961 24850 

964 18666 

965 24850 

968 24850 

990 18666 


60 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  APRIL  1,  1994  THROUGH  JUNE  30.  1994 


JUNE  1994 
CHANGES  APRIL  1.  1994  THROUGH  JUNE  30.  1994 


61 


TITLE  25-INDIANS 

Chapter  I— Bureau  of  Indian  Af- 
fairs, Department  of  ttie  Interiof 
(Parts  1-299) 

226.11  (a)<2)  revised 22104 

248.6  Revised 16757 

Proposed  Rules: 

1—299  (Ch.  I) 21872,  23774,  33236 

20 16720 

40 18460 

113 16760 

256 16726,  30276 

900 26920 

TITLE  26-INTERNAL  REVENUE 

Chapter  I  — Internal  Revenue  Serv- 
ice, Departnnent  of  the  Treosury 
(Parts  1-799) 

1  Technical  correction 17154 

Authority  citation  amended 18747, 

24041,  24928.  27459.  30103.  32080. 

33432 

1.42-12  (a)  corrected 15601 

1.52-1  (f)  amended 30102 

1.101-2  (e)(2)  Example  amended 30102 

(eHlXiiiXbX/)  and  (2)  revised: 

(e)(l)(iil)(ft)( J)  removed 30103 

1.103-8  (a)(5)  revised 24041 

1.103-8T  Added 24041 

1.148-0  Amended 24041 

1.148-1  (c)(4)(il)(A)  revised 24041 

1.148-lT  Added 24041 

1.148-2  (b)(2)(ii)  revised 24042 

1.148-2T  Added 24042 

1.148-3  (h)(3)  amended 24042 

(j)  Example  1  revised;  Example  2 

amended 24350 

1.148-3T  Added 24042 

1.148-4  (b)(5)  redesignated  as 
(b)(6);  new  (b)(5)  added:  (g). 
(h)(1),  (2)(vii),  (ix),  (3).  (4)  and 

(5)  revised 24042 

1.148-4T  Added 24042 

1.148-5  (b)(2)(lli).  (c)(2)(i).  (3Kil). 
(dK3)(ii)  and  (e)(2)(iii)  re- 
vised; (e)(2)(ii)(B)  amended 24044 

1.148-5T  Added 24044 

1.148-6  (dK3)(iii)(C)  revised 24045 

1.148-6T  Added 24045 

1.14»-9        (c)(2KiiKB)        revised; 

(h)(4)(vi)  added 24045 


1.148-9T  Added 24045 

1.14&-10   (b)(2)   revised;   (cK2Kix) 

amended 24046 

(d)  Example  1  amended 24351 

1.148-lOT  Added 24046 

1.148-11  (1)  added 24046 

1.148-llT  Added 24046 

I.149(d>-1  (f)(3)  revised 24046 

1.149(d>-lT  Added 24046 

1.149(e)-l  (e)(3Ki)  and  (4)  revised 

24351 

1.150-1  (OKI)  and  (4)  heading  re- 
vised; (c)(4)(iii)  added 24046 

1.150-lT  Added 24046 

1.170A-4  (d)  Example  9  amended 

30102 

1.170A-6  (b)  Example  5  amended 

^ 30102 

1.170A-6  (c)(3)(l),  (iii)  Examples  1, 
2.  3,  (c)(4),  (5)  Examples  1.  2. 

and  J;  amended 30102 

1.170A-7  (c)  amended 30102 

1.170A-12  (a)(3)  and  (c)  amended 

30102 

(aK3)  amended;  (b),   (eKl)  and 
(2)  revised;  (0  and  authority 

citation  removed 30104 

1.170A-13  Authority  citation  re- 
moved  30105 

1. 170 A-13T  Added 27460 

1.170A-14  (h)(4)  Example  2  amend- 
ed  30105 

1.338-4T  (h)(4)  corrected 15501 

1.382-1  Amended 32080 

1.382-6  Added:  heading  revised 32080 

1.401(aK17)-l  Revised 32905 

1.410(b)-0  Amended 32914 

1.410(b)-2  (b)(7)  amended 32914 

1.410(b)-6    (d)(2)(i).    (ii)    and    (g) 

corrected 16984 

(dXl).  (2Xlv)  Example  2  amend- 
ed  32914 

1.410(b>-7  (cK4)  and  (5)  revised; 
(cX6)  removed;  (dX4)  amend- 
ed  32914 

1.414-11  (bX2)  and  (4)  revised; 
(bX3)  and  (cX2Xv)  amended 

32922 

1.414(c)-2  (bX2Xii)  amended 30102 

1.414(c>-4  (bX3Xi)  amended 30102 

1.414(g)-lT  (bXl)  introductory 
text  and  (2Xiii)  revised:  (g) 

removed 32916 

1.414(q)-l  Added 32915 

1.414(r)-0  Amended 32916 


I.414(r>-1  (cK2)(ii)  Example.  (dK4), 
(9Xi)      and      (e)      amended; 

(c)(3Kii)  revised 32916 

1.414(r>-2  (bX2).  (cK3)  Examples  1 

and  2  revised 32917 

1.414(r>-3  (cX2Xii).  (4),  (SXiii),  (7) 
Example  1,  (dX2)  and  (4)  Ex- 
ample 1  revised;  (cX7)  Exam- 
ples 3  and  4  redesignated  as 
Examples  4  and  5;  (bX4),  (cX6) 
introductory  text.  Examples  2 
through  5,  7.  (7)  introductory 
text.  Example  2  and  new  Ex- 
ample 5  amended:  new  (cX7) 

Example  3  added 32917 

1.414(r)-4  (b)  amended 32919 

1.414(r>-5  (bX5Xii),  (dXlXiiXB). 
(C),  (4)  Example  2,  and  (g)(5) 
revised;  (dXlXiil)  added; 
(dXl)  concluding  text  re- 
moved; (gX2XiiiKA),  (D), 
(3XiiXB),  (iiiXB).  (C).  (D)  and 

(gX6)  amended 32919 

1.414(r)-6  (a)  amended;  (b)  re- 
vised; (c)  removed 32920 

1.414(r>-7  (cX2)  and  (d)  removed; 
(c)(3),  (4)  and  (5)  redesignated 
as  (CX2).  (3)  and  (4);  (a)(1), 
(bX2Kli).  (3).  new  (cX2Ki). 
(3Xi),  (ii)  Introductory  text, 
(A).  (B),  (iii)  Example  1,  (4Ki). 
(ii).  (iii)  introductory  text. 
(E).  (V)  introductory  text 
and  Examples  1  through  4 
amended;  (cXD  and  new 
(cX2Kiv)  revised:  (cX5)  added 

32920 

1.414(r)-8  (bK4)  Examples  1  and  4 
amended:  (bX2Xiii)  and  (4) 
Example  2  revised:  (d)(4)  re- 
moved: (bX4)  Examples  3,  4. 
and  (dX5)  redesignated  as  Ex- 
amples 5.  6  and  (dK4):  new 
(b)(4)  Examples  3  and  4  added; 
new  (bX4)  Examples  5  and  6 

amended 32921 

1.469-lT  (eX5)  corrected 17478 

1.514(c)-2  Added 24928 

1.585-1  (bX2)  corrected 15602 

1.585-5  (cK4Xii)  and  (dK2)  cor- 
rected  15502 

1.585-6  (d)(5)  Example  3  corrected 

15502 

1.585-7  (dXl)  corrected 15502 

1.585-8  (bX2)  corrected 15502 


1.642(c>-6  (dXl)  redesignated  as 
(d)  and  (dK2)  and  (3)  redesig- 
nated as  1.642(c)-6A  (dX3) 
and  (4);  heading,  (a),  (b). 
(cXl).  new  (d)  and  (e)  revised: 
(f)  added:  authority  citation 

removed 30105 

(dX2)  amended 30102 

1.642(c>-6A  Undesignated  center 
heading  and  section  added: 
(dK3)  and  (4)  redesignated 
from  1.642(c)-6  (dX2)  and  (3) 

30105 

(dX4)  table  amended 30116 

1.642(c>-7  (dX2)  amended 30102 

1.664-1  (a)(6)  Example,  amended 

30102 

(aX5KiiX6).  (ivXa).  (6),  (c),  and 
(6)  introductory  text  revised; 
(aXSXivXd)  added:  authority 
citation  removed 30116 

1.664-2  (c)  revised:  authority  ci- 
tation removed 30116 

1.664-4  (bXl)  redesignated  as  (b) 
and  (bX2)  through  (5)  redes- 
ignated as  1.664-4A  (dX3) 
through  (6);  (a),  new  (b).  (c) 
and  (d)  revised:  (e)  and  (f) 
added:  authority  citation  re- 
moved  30117 

(bx2)  and  (3)  amended 30102 

1.664-4A      Undesignated      center 

heading  and  section  added 30116 

(dX3)  through  (6)  redesignated 

from  1.664-^ 30117 

(dX4).  (5).  (6)  heading.  Tables 
D,  E,  and  F(l)  amended 30148 

1.665(a)-0— 1.669(b)-2  Undesig- 
nated center  heading  revised 

1.665(a>-0A— 1.665(g>-2A  Undesig- 
nated center  heading  added 

30148 

1.860G-1T  Added 18747 

1.1011-2  (c)  Example  (8)  amended 

30148 

1.1014-5  (aX3),  (c)  Examples  1,  2.  3. 

4,  5.  and  6  amended 30102 

1.1031(b)-2  (b)  revised:  (c)  and  (d) 

added 18749 

Heading  corrected 33200 

1.1031(k)-l  (jX2)  added 18749 

1.1388-1      Undesignated      center 

heading  added 24937 

1.1398-1  Added 24937 

1.1398-2  Added .24938 
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TITLE  26  Chapter  l-Con. 
1.6695-1  (aMD  Introductory  text, 
(bHl).   (4Kiv).   (V).   (5)   intro- 
ductory text,  (cKl)  introduc- 
tory text.  (3)  and  (e)  revised; 

(bK4Hvl)  added 33432 

1.7520-1—1.5520-4       Undesig^iated 

center  heading  added 30148 

1.7520-1  Added 30149 

1.7520-2  Added 30149 

1.7520-3  Added 30150 

1.7520-4  Added 30150 

15a  Authority  citation  revised 18751 

15a.453-l  (bMSXi)  amended 18751 

20  Authority  citation  revised 30150 

20.2013-4    (a)    introductory    text 

and  Example  (2)  amended 30151 

20.2031-0  Added 30151 

20  2031-7  (a)(2)  amended 30102 

(a)(2),  (b)(1).  (2).  (3)(i),  (11).  (c), 

(d),  and  (e)  amended 30103 

Redesignated  as  20.2031-7A  (d): 

new  20.2031-7  added 30152 

20.2031-7A    Undesignated    center 

heading  and  section  added 30151 

(d)  redesignated  from  20.2031-7; 
new  (d)  heading.  (IMi)  and 
(iii)  revised;  new  (d)(5).  (6), 
Tables  A,  B  and  LN  amended 

30152 

20.2031-10  Removed 30170 

20.2032-1  (fHl)  amended 30103 

20.2039-2  (cMlMvlii)  amended 30103 

20.2039-5  (c)(1)  and  (2)  amended 

30103 

20.2055-2  (fK2)(Iv)  amended 30103 

(0(4)  revised 30170 

20.2056(b>-4  (d)  amended 30103 

20.7520-1—20.7520-4   Undesignated 

center  heading  added 30170 

20.7520-1  Added  30170 

20.7520-2  Added 30171 

20.7520-3  Added 30172 

20.7520-4  Added 30172 

25  Authority  citation  amended 

23154 

Authority  citation  revised 30172 

25.2511-1  (hK6)  and  (7)  amended 

30103 

25.2512-0  Added 30173 

26.2512-5  (aK2),  (b)(1).  (2),  (3)(i), 

(il),  (c),  and  (d)  amended 3010Q 

Redesignated  as  25.2512-5A(d): 
heading,  (a)  introductory 
text,  (1)  Introductory  text, 
(i).  (11)  introductory  text, 
(A),    (B),    (Hi)    introductory 


text,  (A),  (B),  (2),  (3),  (b)  In- 
troductory text.  (1),  (2).  (3) 
introductory  text,  (1),  (11), 
(c),  (d).  (e)  and  (f)  redesig- 
nated as  25.2512-5A(d)  head- 
ing. (1)  introductory  text,  (i) 
introductory  text,  (A),  (B) 
introductory  text,  (1),  (2), 
(ii),  (iii),  (2)(C)  introductory 
text,  (7),  (2)  Introductory 
text,  (i),  (ii),  (111)  introduc- 
tory text,  (A),  (B).  (3).  (4),  (5) 

and  (6) 30173 

Added 30174 

25.2512-5A  Undesignated  center 
heading  added;  (d)  heading, 
(1)  introductory  text,  (i)  in- 
troductory text,  (A),  (B)  in- 
troductory text,  (7),  (2).  (C) 
introductory  text,  (J).  (2). 
(ii),  (iii),  (2)  introductory 
text,  (i)(,  (il),  (iii)  introduc- 
tory text,  (A),  (B),  (3).  (4),  (5) 
and  (6)  redesignated  from 
25.2512-5  heading,  (a)  intro- 
ductory text,  (1)  introduc- 
tory text,  (i).  (ii)  introduc- 
tory text.  (A),  (B),  (iii)  intro- 
ductory text.  (A).  (B).  (2),  (3), 
(b)  introductory  text.  (1),  (2), 
(3)  introductory  text,  (i),  (ii), 
(c),  (d),  (e)  and  (f);  new  (d) 
heading  revised;  new 
(d)(l)(iKA)  and  (B)  amended 

30173 

(d)(l)(i)(C)    and    (5)    amended; 

(d)(l)(iii)  and  (6)  revised 30174 

25.2512-9  Removed 30176 

25.2515-2  (c)  amended 30177 

25.2518-3  (a)(l)(iv)(A)  amended 30103 

Undesignated    center    heading 

added 30173 

25.2522(a>-2  (a)  amended 30177 

25.2522(c)-3  (d)(2)(iv)  amended 30108 

(d)(3)  revised 30177 

25.2523(a)-l  (d)  amended 30103 

25.2523(c>-l  (c)  Example  amended 

30103 

25.2701-0  Amended 231M 

25.2701-1  (a)(1)  amended 23154 

25.2701-5  Added 231M 

25.2702-3  (bK3)  and  (c)(3)  amend- 
ed  23157 

25.7520-1—25.7520-4  Undesignated 

center  heading  added 30177 

25.7520-1  Added 30177 
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25.7520-2  Added 30178 

25.7520-3  Added 30178 

25.7520-4  Added 30179 

48  Authority  citation  amended 

33657 

48.4082-1  Added 33657 

48.4082-lT  Removed 33657 

301.7426-1  (a)(1)  revised;  (c)  added 

26601 

301.7430-0  Added 29360 

301.7430-1  Revised 29357 

301.7430-2  Added 29360 

301.7430-3  Added 29362 

301.7430-4  Added 29363 

301.7430-5  Added ....29364 

301.7430-6  Added 29366 

602  Technical  correction 17154 

602.101   (c)  table  amended  (OMB 

numbers) 23157.  24939.  27235.  27460. 

29366.  30179.  32081.  33433 

Proposed  Rules: 

1 15877.  17747.  18011.  18048.  18772.  21697. 

22773.  24094.  24095.  24992.  25581. 

25584.  25847.  26466.  27515.  30180. 

32160.  32670 


20 30180 

25 30180 

31 18057,24096 

301 26608 

602 27515 


TITLE  27-ALCOHOL.  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I— Bureau  of  Alcohol.  To- 
bacco an<d  Firearms,  Depart- 
ment of  the  Treasut7  (Parts 
1-299) 

9.148  Added 26114 

70.92  (d)(2)(iii)  and  (iv)  revised 29367 

Proposed  Rules: 

4 15878.  30560 

6 21698.  29215 

8 21698.  29215 

10 21698.  29215 

11 21698.  29215 


150-258  0  -  Q4  -  ?  'PC.  q^ 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I  — Department  of  Justice 
(Parts  0-199) 

Page 

Chapter  I  Statement  of  activi- 
ties  39444 

0  Authority  citation  revised 62260 

0.17  Added 62260 

0.41  (i)  added;  (k)  revised 14101 

0.96  (s)  revised 29717 

0.103a  Added .,..35371 

0.100—0.104  (Subpart  R)  Appendix 

amended 23637 

0.132  (c)  revised 13883 

1  Revised 53658 

2.13  (a),  (b)  and  (c)  revised:  in- 
terim   11187 

2.20  Amended;  interim 11186 

Paroling  policy  gxiidelines 
amended 25813,  25814 

2.23  (a),  (b)  and  (c)  revised;  in- 
terim  11187 

2.56  (d)  amended;  (h)  added 51780 

2.62  (a)(5)  amended;  (i)(2)  revised: 
(k)(7)  removed;  (k)(8)  redes- 
ignated as  (k)(7);  interim 65648 

(a)(5)  amended;  (i)(l)  and  (2)  re- 
vised; (k)(7)  removed;  (k)(8) 
redesignated  as  (k)(7) 26425 

5  Authority  citation  revised 37418 

5.2  Revised 374)8 

5.3  Amended 37419 

5.5  Added 37419 

5.205  (d)  added 37419 

5.601  Revised 37420 

5.1101  Added 37420 

11  Authority  citation  revised 51223 

11.10—11.12  (Subpart  C)  Revised 

51223 

14  Appendix  amended 36867 

16.82  Added 41038 

16.98  Revised 29717 

23  Revised 48452 

36  Authority  citation  revised 2675. 

17446 

36.406  Amended 2675 

36.407  Added 17446 

36  Appendix  A  amended 2675 

42.700—42.736  (Subpart  I)  Added 

6560 

44.101  (a)(5)  revised 59948 

44.200  (a)(2)  and  (3)  revised 59948 

44.300(c)  revised 59948 


51.24  (b)  amended 51225 

55.1  Amended 3S372 

55.6  Revised 3S372 

55.7  (b)  amended 35373 

55.13  (b)  amended 36373 

55.17  Amended 36373 

55.20  (c)  amended 36373 

55  Appendix  revised 36373 

Appendix  corrected 36616 

64.1  Revised;  interim 25816 

64.2  Revised;  interim 25816 

65  Authority  citation  revised 30521 

65.80—65.85  (Subpart  I)  Added 30522 

Chapter  III— Federal  Prison  Indus- 
tries, Inc.,  Department  of  Jus- 
tice (Parts  300-399) 

301.101  (a)  and  (b)  revised 2666 

301.102  (b)  revised;  (d)  and  (e) 
added 2666 

301.103  Amended.-. 2667 

301.104  Revised 2667 

301.105  Revised 2667 

301.201  Redesignated   as   301.102; 

new  301.201  added 2667 

301.202  Redesignated  as  301.203; 
new  301.202  redesignated 
from  301.201 2667 

301.203  Redesignated  as  301.204; 
new  301.203  redesignated 
from  301.202 2667 

301.204  Redesignated  as  301.205; 
new  301.204  redesignated 
from  301.203 2667 

301.205  Redesignated  from  301.204 
2667 

301.303  (b)  through  (e)  redesig- 
nated as  (c)  through  (f);  (a) 
and  new  (d)  amended;  new  (b) 
added 2667 

301.316  Revised 2667 

301.317  Amended 2667 

301.319  Amended 2667 

Ctiapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

503.2  (a)  revised;  (c)  removed; 
(b)(1)  through  (8)  and  (d)  re- 
designated as  (b)(3)  through 
(10)  and  (c);  new  (b)(1),   (2) 

and  (d)  added 44428 

503.3  (b)(3)  through  (6)  redesig- 
nated as  (b)(4)   through   (7); 

new  (b)(3)  added. 44428 
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TITLE  28   Chapter  V-Con 

503.4  (bMl)  and  (c)(2)  removed; 
(bK2)  through  (5)  and  (cK3). 
(4)  and  (5)  redesignated  as 
(bXl)  through  (4)  and  (cK2). 

(3)  and  (4) 44428 

503.5  Introductory  text  revised; 
(aHl)  and  (2)  redesignated  as 
(aK2)  and  (3);  new  (aKD 
added 44428 

503.7  (bK3)  removed;  (bKD  and  (2) 
redesignated  as  (bK2)  and  (3): 
new  (bxl)  added 44428 

504.1  Revised 60768 

504.2  (a)  revised 60768 

511  Authority  citation  revised 5924 

511.10  Revised 5924 

511.11  Revised 5924 

511.12  (d)  amended 5925 

512  Authority  citation  revised 13860 

512.10—512.22  (Subpart  B)  Re- 
vised and  redesignated  as 
512.10—512.21  (Subpart  B);  in- 
terim  13860 

513.10—513.13  (Subpart  B)  Re- 
vised   and    redesignated    as 

513.10— 513.12  (Subpart  B) 68765 

522  Authority  citation  revised 16406 

522.11  (g)  revised 16406 

522.20  Authority  citation  re- 
moved  16406 

522.21  Authority  citation  re- 
moved  16406 

522.40—522.42  (Subpart  E)  Au- 
thority citation  revised 16406 

524.20—524.25  (Subpart  C)  Revised 

50608 

524.41  (a)  through  (d)  revised;  (e) 
redesignated  as  (f);  new  (e) 
added 6856 

524.42  Removed;  new  524.42  redes- 
ignated from  524.43  and  re- 
vised   6857 

524.43  Redesignated  as  524.42; 
new  524.43  redesignated  from 
524.44  and  revised 6857 

524.44  Redesignated  as  524.43 6857 

527    Authority    citation    added; 

subpart    authority    citations 

removed 47976 

Authority  citation  revised 23996 

527.20  (Subpart  C)  Removed 23998 

527.41  Introductory  text  revised 
47976 

527.42  Redesignated  as  527.43; 
new  527.42  redesignated  from 
527.46 47976 


527.43  Redesignated  as  527.44; 
new  527.43  redesignated  from 
527.42 47976 

527.44  Redesignated  as  527.45: 
new  527.44  redesignated  from 
527.43;  (c).  (d)  introductory 
text.  (1).  (2).  (e).  (g)  and  (h)(2) 
amended 47976 

(g)  amended 47977 

527.45  Redesignated  as  527.46; 
new  527.45  redesignated  from 
527.44 47976 

527.46  Redesignated  as  527.42: 
new  527.46  redesignated  from 
527.45 47976 

(b)  and  (cK3)  revised 47977 

540  Authority  citation  revised 39095 

Authority  citation  revised 1:>«2! 

540.40  Amended 39095 

540.50  (bKD  amended;  (c)  revised 
39095 

540.51  (bMl)  revised;  (bK4),  (g)(2) 

and  (4)  amended 39095 

540.100  Revised 15824 

540.101  Redesignated   as   540.102; 

new  540.101  added 15824 

540.102  Redesignated  as  540.108; 
new  540.102  redesignated 
from  540.101  15824 

540.103  Redesignated  as  540.104; 
new  540.103  redesignated 
from  540.102 15824 

540.104  Redesignated  as  540.105: 
new  540.104  redesignated 
from  540.103 15824 

540.105  Removed:  new  540.105  re- 
designated from  540.104  and 
revised:  eff.  in  part  1-3-95 15824 

541.13  Tables  3  and  4  amended 39095 

542.10  Amended 58246 

542.11  (a)  introductory  text  re- 
vised   58246 

542.13  (a),  (b)  and  (c)  amended 58246 

542.14  Amended 58246 

542.15  Amended 58246 

544  Authority  citation  revised 65850, 

65852 
544.30—544.34     (Subpart     D)     Re- 
vised   and    redesignated    as 

544.30—544.35  (Subpart  D) 65850 

544.40—544.44  (Subpart  E)  Added; 

interim 14724 

544.60—544.61  (Subpart  G)  Re- 
moved  6S852 
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544.80-544.82  (Subpart  I)  Revised 
and  redesignated  as 

544.80-544.83  (Subpart  I) 65852 

544.90—544.91  (Subpart  J)  Re- 
moved   65853 

544.110  (Subpart  L)  Removed 58247 

545  Authority  citation  revised 15825 

545.11  (b)  introductory  text 
amended;   (d)(10)  added;   eff. 

in  part  1-3-95 15825 

(a)(2)  revised 16406 

549.60  Heading  revised 31883 

549.62  Revised 31883 

549.63  (a)(6).  (7),  (c)  and  (d)  re- 
vised  31883 

549.64  (c)  revised 31883 

549.65  (a)  and  (c)  revised 31883 

549.66  Revised 31883 

551  Authority  citation  revised 5514 

551.11  (b)  revised 58248 

551.14  (c)  revised 58248 

551.90  Amended 16406 

551.140  (Subpart  L)  Removed 5514 

551.150  Amended 5514 

552.20—552.26  (Subpart  C)  Regula- 
tion at  54  FR  21394 30469 

552.20  Revised 30469 

552.21  Redesignated    as    552.22; 

new  552.21  added 30469 

552.22  Redesignated  as  552.23: 
new  552.22  redesignated  from 
552.21 30469 

(a),  (g).  (h)  introductory  text. 
(2).  (4)  and  (j)  revised 30470 

552.23  Redesignated  as  552.24; 
new  552.23  redesignated  from 
552.22 30469 

Revised 30470 

552.24  Redesignated  as  552.25: 
new  552.24  redesignated  from 
552.23 30469 

Introductory  text  and  (a)  re- 
vised: (e)  amended 30470 

552.25  Redesignated  as  552.26: 
new  552.25  redesignated  from 
552.24 30469 

Introductory  text  and  (a)  re- 
vised  30470 

552.26  Redesignated  as  552.27; 
new  552.26  redesignated  from 
552.25 30469 

Revised 30470 

552.27  Redesignated  from  552.26 
30469 

Revised 30470 


570.10—570.24    (Subpart    B)    Re- 
moved  58248 

570.30  Amended 3510 

570.31  (a)   introductory  text  re- 
vised   3510 

570.32  (a)(9)  and  (b)(1)  revised 3510 

570.33  (b)  and  (c)  revised 3510 

570.34  (b)  revised 3511 

571  Authority  citation  revised 1238 

571.60—571.64  (Subpart  G)  Added 

1238 

572  Authority  citation  revised 1239 

572.40  (Subpart  E)  Revised 1239 

Chapter  VI— Offices  of  Independ- 
ent Counsel,  Department  of 
Justice  (Parts  600—699) 

600  Authority  citation  revised 5322 

600.1  (b)  and  (c)  revised 5322 

603  Added 5322 

Proposed  Rules: 

0 15880 

2 „ 65571.65572 

26466 

9 33457 

16 29747 

35 31808 

36 37052 

31808 

37 31808 

58 .46472 

65 58994 

558 

68 2548 

77 39976 

10086 

81 ^■ 

301 39098 

540 39096 

2668 


543. 
545. 


550. 
551. 
570. 


,...2668 
.39096 
....1240 
...1240 
...5926 
...3512 


TITLE  29- LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labof  (Parts  0-99) 

0  Authority  citation  revised 32611 

0.73&-1— 0.735-3  (Subpart  A)   Re- 
moved  32611 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.   1993  THROUGH  JUNE  30,  1994 


TITLE  29    Subtitle  A -Con 
0.736-4—0.735-10  (Subpart  B)  Re- 
moved  32611 

0.735-11  Removed 32611 

0.736-12   Introductory   text.    (a). 

(b)  and  (d)  removed 32611 

0.735-13     Heading     revised:     (d) 

added 32611 

0.735-14—0.735-17  (Subpart  D)  Re- 
moved  32611 

0.735-18—0.735-28  (Subpart  E)  Re- 
moved  32611 

1.7  (d)  suspended S«9S5 

4  Administrative  variance 49 1 92 

5.2  (n)(4)  suspended S«9S5 

5.6  (aKlMil)  suspended:  (aKlKv 

added S«9S5 

18  Authority  citation  revised  JftSOO 
18.9  Heading  revised:  (e)  added  3&S00 
70  Appendix  A  amended 29900 

Chapter  I— NoFtionol  Labof 
Reloticx^s  Board  (Parts  100-199) 

102  Authority  citation  revised  42235 
102.117  (m).  (n).  and  (o)  added  42235 

Chapter  IV— Office  of  Labof-Man- 
agemenf  Standards.  Depart- 
ment o<  LabOf  (Parts  400—499) 

401  Authority  citation  revised 15115 

401.4  Authority  citation  removed 

15115 

401  18  Revised 15115 

401  19  Revised 15115 

402  Authority  citation  revised 67604 

Technical  correction 14750 

Authority  citation  revised 15115 

402  4  Revised;  eff.  12-31-94 67604 

402.13  Added  (OMB  number) 15115 

403  Authority  citation  revised 15115 

403.11  Added  (OMB  number) 15115 

404  Heading  revised 15116 

Authority  citation  revised 15116 

404.9  Added  (OMB  number) 15116 

405  Authority  citation  revised 15116 

405.11  Added  (OMB  number) 15116 

406  Authority  citation  revised 15116 

406  10  Added  (OMB  number) 15116 

408  Authority  citation  revised 15116 

408.13  Added  (OMB  number) 15116 

409  Authority  citation  revised 15116 

409.7  Added  (OMB  number) 15116 

417  Authority  citation  revised 15116 

417  16  Amended 15116 

451  Authority  citation  revised 15116 

452  Authority  citation  revised 15116 


453  Authority  citation  revised 15116 

457.13  Revised 15116 

457.15  Revised 15116 

457.16  Revised 15116 

458.3  OMB  number 15116 

458.50  (b)  amended 15117 

458.52  Amended 15117 

458.56  Amended 15117 

458.57  Amended 15117 

458.58  Amended 15117 

458.59  Amended 15117 

458  60  Amended 15117 

458  61  Amended 15117 

458  64  (a)  amended 15117 

458.66  (b)  and  (c)  amended 15117 

458.67  Amended ., 15117 

458  79  Amended...  .15117 

Chapter  V— Woge  and  H<xjr  Divi- 
sion. Department  of  Labor  (Parts 
500-899) 

504    Regulation    at    55    FR    50511 

confirmed  and  revised 898 

504.300—504.350  (Subpart  D)  Reg- 
ulation at  59  FR  898  eff.  date 
corrected  to  2-7-94 5484 

504.310  OMB  number  pending 898 

OMB  number 5487 

504.350  OMB  number  pending 898 

OMB  number 5487 

504.400—504.460  (Subpart  E)  Reg- 
ulation at  59  FR  898  eff.  date 
corrected  to  2-7-94 5484 

507  Authority  citation  revised 69228 

507.700  (c)  redesignated  as  (c)(1): 

(c)(2)  added:  interim 69228 

697.1  (a)(1).  (b)(1).  (c)(1),  (dKD. 
(e)(1).  (fKl).  (gKD.  (h)(1). 
(i)(l).  (jKl).  (k)(l),  (IHD. 
(mXl)  and  (nXl)  revised 43561 

697.3  Revised 43562 

825   Regulation  at  58  FR  31812 

comment  period  r'Xtf-ndf'd  45433 

Chapter  XII— Federal  Mediation 
and  Conciliation  Service  (Ports 
1400-1499) 

1400.735-12  (aH2)  correctly  re- 
vised        35377 

Chapter  XIV— Equal  Employment 
Opportunity  Commission  (Ports 
1600-1699) 


1601  74  laj  amended 5708.  14554.  18752 
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1601.80  Amended 5709 

1650  Added:  interim 24 

Chapter  )(VI!— Occupational 

Safety  and  Health  Administra- 
tion. Department  of  Latx>r  (Ports 
1900-1999) 

1904  Authority  citation  revised 

15600 

Technical  correction 16895 

1904.8  Revised 15600 

1910  Determination 15339 

1910.132  (d).  (e)  and  (f)  added:  eff. 
7-5-94 16360 

1910.132—1910.140  (Subpart  I)  Au- 
thority citation  revised. ...4435.  16360 

1910.133  Revised:  eff.  7-5-94 16360 

1910.135  Revised:  eff.  7-5-94 16362 

1910.136  Revised:  eff.  7-5-94 16362 

1910.137  Revised 4435 

(a)(3)(ii)(B).    (b)(2)(vii)(B)    and 

(ix)  corrected 33662 

1910.138  Added:  eff.  7-5-94 16362 

1910.132—1910.140  (Subpart  I)  Ap- 
pendixes A  and  B  added:  eff. 
7-5-94 16362 

1910.146  (k)(3)(ii)  and  Appendix  E 

amended 26115 

1910.261—1910.275  (Subpart  R)  Au- 
thority citation  revised 4437 

1910.269  Added:  eff.  in  part  5-31- 

94  and  1-31-95 4437 

Note  added 33660 

(a)(l)(i)(B)(J).  (C).  (D).  (ii)  in- 
troductory text.  (2).  (d)(1) 
Note  2,  (2)(ii)(C).  (8)(ii).  (v). 
(B).  (e)(7)  note.  (11)  note,  (14) 
note.  (g)(2)(v).  (i)(4)(iv).  (1) 
designation.  (2)(iii)  note.  Ta- 
bles R-6.  R-7.  R-8.  (m)(l). 
(2)(i).    (iii)    and    (o)(4)(iii)(B) 

note  corrected 33662 

(p)(4)(iii)(C)(4)  note.  (q)(l)(i) 
note.  (3>(i).  (viii)(A).  (xiv). 
(4)(iv).  (r)(l)(ii)(A),  (iv)  note. 
(u)(l)  note.  (v)(3)  note, 
(ll)(x).  (w)(3).  (5)(ii).  (7).  (X), 
Appendixes  A-2  and  B 
through  E  amended 33663 

1910.331  (c)(1)  Note  2  redesig- 
nated as  Note  3  and  revised: 
nevr  (c)(1)  Note  2  added 4476 

1910.333  (c)(3)  introductory  text 

note  amended 4476 


1910.1000  Table  Z-3  correctly  re- 
vised  40191 

1910.1200  Revised 6170 

Effective   date   stayed   3-11-94 
through  8-11-94:  note  added 

17479 

1915  Authority  citation  revised 

3S5U 

1915.5  Amended 35514 

1915.12  (a)(3)  and  (b)(3)  revised 35514 

1915.99  Redesignated  as  1915.1200 

35514 

1915.1000—1915.1450    (Subpart    Z) 

Revised 35514 

1915.1027  Added 147 

1915.1200       Redesignated       from 

1915.99 35514 

Revised 6170 

Effective    date    stayed   3-11-94 
through  8-11-94:  note  added 

17479 

1917  Determination 15339 

1917.28  Revised 6170 

Effective    date    stayed   3-11-94 
through  8-11-94:  note  added 

17479 

1918.90  Revised 6170 

Effective    date    stayed   3-11-94 
through  8-11-94:  note  added 

17479 

1926.59  Revised 6170 

Effective    date    stayed   3-11-94 
through  8-11-94:  note  added 

17479 

1926.63  Redesignated  as  1926.1127 

215 

1926.1127       Redesignated       from 
1926.63:  (m)(4)(iii)(H). 

(n)(l)(iii).   (3)(iii).    (5)(i)   and 

(6)  amended 215 

1926.1147  Appendix  D  corrected 40466 

1952.97  Added 14555.  32650 

1952.105  (e)  added 14565 

1952.117  (b)  added 2295 

(a)(3)  added 14555 

1952.125  (c)  added 14555 

1952.157  Added 14555.  32650 

1952.167  Added 14565 

1952.175  (i)  added 14556 

1952.207  Added 14556 

1952.217  Added 14556 

1952.227  Added 14556 

1952.237  Added 14656 

1962.246  (b)  added 14656 

1952.256  Added 14656 

1962.265  Added 14556 
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TITLE  29    Chapter  XVII-Con. 

1952.275  Added 14SS6 

1952.297  Added 14656 

1952.316  Added 14556 

1952.327  Added 14556 

1952.347  (a)(2)  added 14556 

1952.357  Added 2295.  14556 

1952.365  Added 14556 

1952.377  (b)  added 14556 

1952.385  Added 2295 

(b)  added 14SS6 

Chapter  XXV— Pension  and  Wel- 
fare Benefits  Administrotion,  De- 
partment ot  Labof  (Parts 
2500-2599) 

2509  Authority  citation  revised 

32607 

2509  94-1  Added 32607 

Ctiapter  XXVI  — Pension  Benefit 
Guaranty  Cofpofotion  (Parts 
2600-2699) 


text   designated 
(a)  heading  and 


2603.28  Amended 

2603.32  (a)  amended 

2603.39  Amended 

2606  Authority  citation  revised 

2606.1  (a),  (b)(1)  and  (5)  through 
(8)  amended;  (bXlO)  and  (11) 
removed;  (bK3),  (9)  and  (c)  re- 
vised   

(b)(3)(i)  and  (9)  corrected 

2606.2  Amended 

2606.3  Amended 

2606.4  Existing 
as  (a);  new 
(b) added 

(b)(1)  corrected „. 

2606.7  Amended 

2606.9  (b)  amended 353*4 

2606.22  Amended 

2606.34  Amended 

2606.36  (a)  amended 

2606.51  Amended „ 

2606.54  Amended 

2606.56  Amended '.. 

2607  Authority  citation  revised 


2607.2  (a)  amended 

2607.3  (a)  amended 

2607.4  (a)  amended 

2607.5  (a)  amended 

2607.6  (a)  and  (c)  amended. 
2607  7  (c)  amended 


63081 
63061 
63061 

35363 


35363 
37991 
35364 
35364 


44740 
4A600 
iS3&4 
63061 
35364 
3S364 
35364 
.3S364 
63081 
6306! 

6306) 
63061 
63061 
63061 
63061 
63061 
63061 


2607.8  (a)  and  (c)  amended 

2608  Authority  citation  revised 

2608.170  (c)  amended 

2610  Authority  citation  revised 

2610.4  Revised 

2610  Appendixes  A  and  B  amend- 
ed  38050. 

Appendixes  A  and  B  amended 

2296 

2612  Heading  revised 

Authority  citation  revised 

2612.1  (a)  revised:  (b)  amended 

2612.2  Amended 

2612.3  Revised 

2615  Authority  citation  revised 


2615.1  (a)  revised;  (b)  amended 

2615.2  Redesignated  in  part  as 
2615.14(c)(2);  amended 

2615.3  (bH2).  (4),  (c)(2)  and  (5) 
amended:  (6)  revised 

(e)  amended 35366. 

2615.5  Amended 

2615.12  (a)  amended 

2615.14  (a)  and  (b)  introductory 
text  amended;  (b)(3)  added; 
(c)  existing  text  designated 
in  part  as  (cKD  and  (cK2); 
(bK2)  and  new  (cM2)  revised 

2615.15  (a)  amended 

2615.16  (a)  and  (b)  amended 

2615.18  (d)  amended:  (0  heading 

revised 

2615.21  (a)  introductory  text  and 
(1)  amended 

2615.22  (a)  introductory  text  and 
(c)  amended 

2615.23  Heading  amended;  (a)  and 
(e)  heading  revised 

2616  Authority  citation  revised 

2616.3  (b)(2)  amended 

2616.4  (c)  amended 

2616.7  (b)  amended 

2616.10  Redesignated  as  2616.11: 
new  2610.10  added 

2616.11  Redesignated  from  2616.10 


63061 

63061 
63061 

63061 
63061 

,53407 

,  17923 
35364 
35364 
35364 
35364 
35364 

63062 
35365 

35365 

35365 
63062 
35386 
35366 


35386 
35366 
35386 

35386 

35386 

35386 

35386 

63062 

,  1"69,S 
35367 
63062 

..17695 


2616.24  (d)  added 

2616.25  (cH2)  amended 

2616.27   (dK4)   and   (eXlXii) 

rectly  revised 

(a)(1)  amended 


cor- 


17695 
.17695 
.17696 

.11188 
.17696 
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2616.29  (a)(1)  amended 17696 

2617  Authority  citation  revised 
44740,  63062 

2617.3  (b)(2)  amended 44740 

2617.8  (b)  amended 63062 

2617.22   (d)(9)   correctly    revised: 

(e)(l)(ii)  corrected 11188 

2617.25     (a)     introductory     text 
amended:  (a)(1)  and  (2)  added 

44740 

(a)(2)(i)  corrected 46600 

(b)(2)  amended 63062 

2617.28  (f)(4)  added 44740 

(f)(4)(i)  corrected 46600 

2618  Authority  citation  revised 
63062 

2618.31  (d)  amended 63062 

2619  Authority  citation  revised 
50615 

2619.3  (a)  amended 50615 

2619.25  (b)(2)  amended 50615 

2619.41  Revised 50615 

2619.42  Redesignated   as   2619.43: 

new  2619.42  added 50815 

2619.43  Removed:  new  2619.43  re- 
designated from  2619.42 50615 

2619.49  Added 50616 

2619  Appendix  B  amended     36061   46305, 
53409,  60117,  65549 

Appendix  A  amended 5O620  50621 

Appendix  B  revised 50824 

Appendix  C  revised 50625 

Appendix  D  amended 66276 

Appendix  B  amended 2297.  7211, 

11926.  17925,  24940,  30699 

2621  Appendix  A  amended 65552 

2622  Heading  revised 35387 

Authority  citation  revised 63082 

2622.1  Revised 35387 

2622.2  Amended 35387 

Corrected 37991 

2622.3  Revised 35368 

2622.4  Heading,    (b)   and   (c)   re- 
vised: (d)  amended 35366 

2622.5  (a),  (b)  and  (c)  amended 35369 

2622.6  Revised 35369 

(a)  and  (c)  corrected 37991 

2622.7  Heading,   (a)   and   (b)   re- 
vised; (d)  removed 35389 

(c)  amended 35390 

2622.8  Heading  and   (a)  through 

(d)  revised:  (e)  amended 35390 

2622.9  Heading,     (a)     and     (b) 
amended 35390 

(c)  amended;  (d)  revised 35391 


2622.10  (a)  introductory  text  and 

(b)  amended 35391 

(b)  amended 63082 

2622  Appendix  A  amended     38050.  S3407 

Appendix  A  amended 2296, 17924 

2623  Authority  citation  revised 
35391 

Heading  revised 35391 

2623.1  Revised 35391 

2623.2  Amended 35391 

2623.5  (b),  (c),  (d)  and  (f)  heading 
amended;  (e)  and  (f)(1)  re- 
moved: (f)  and  (g)  redesig- 
nated as  (e)  and  (f):  (a)  and 
new  (f)  Examples  (1),  (2)  and 

(3)  revised 35392 

(e)  correctly  designated:  (f)  Ex- 
ample 3  corrected 37991 

2623.6  (a)  through  (d)  amended; 
(e)  Examples  (1).  (2)  and  (3) 
revised 35393 

2623.7  Heading,  (a),  (b),  (c),  (d)  in- 
troductory text  and  (1) 
amended;  (e)  Examples  (1)  and 

(2)  revised 35394 

2623.8  Removed ■. 35394 

2623.11  (a),  (b)  and  (c)  amended 
35395 

2623.12  (a)(1)  and  (3)  amended 35395 

2625  Authority  citation  revised 

8639 


2625.1  (a)  amended 

2625.2  (b),  (c)  and  (d)  amended ... 

2625.3  (c)  amended 

2641  Authority  citation  revised 


.8539 
.8539 
.8539 


2641.13  (c)  amended 

2642  Authority  citation  revised 


2642.12  (c)  amended 

2643  Authority  citation  revised 

2643.2  (c)  amended 

2644  Appendix  A  amended 38052, 

Appendix  A  amended 2300 

2645  Authority  citation  revised 


2645.3  (c)  amended 

2646  Authority  citation  revised 


63082 
63062 

63082 
63062 

63062 

63062 

53411 

17927 

63062 
63062 

63082 

63062 


2646.8  (c)  amended 

2647  Authority  citation  revised 

9927 

Authority  citation  amended 33664 

2647.1  (a)  amended 9927 

2647.2  (a)  amended 9927 
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CHANGES  JULY  1,  1993  THROUGH  JUNE  30,  1994 


TITLE  29    Chapter  XXVI -Con 

^ij\'  L'  A  ;jvj yy27 

OMB  number 33G64 

2648  Authority  ciUtion  revised 

&30AJ 

2648.8  (d)  amended MO&J 

2672  Authority  citation  revised 
(yM&i 

2672.7  (c)  amended MOW 

2673  Authority  citation  revised 

630&J 

2673.2  (d)  amended 6iO«J 

2674  Authority  ciUtion  revised 

6iO«J 

2674.6  Amended t>M&i 

2675  Authority  citation  revised 
630&J 

2675.2  (b)  amended 630AJ 

2676.13  (a)  and  (bK2)  revised  50826 
(b)(1)     correctly     added;     CFR 

correction 15117 

2676.14  Removed:  new  2676.14  re 
designated  from  2676.16  SO«26 

2676.15(c)  table  amended      3«053  43080 

48306 

Removed S0826 

2676.16  Redesignated  as  2676.14         50826 

2676  Appendixes    A.     B    and    ( 
added 50826 

Appendix  B  amended 5A409  60 11  7 

6SS50 

Appendix  B  amended 2298.  7212. 

11927.  17926.  24941.  30700 

2677  Authority  citation  revised 
63083 

2677.2  (c)  amended 63083 

Proposed  Rules: 

24 12S06 

89 21874 

102 57572 

103 28501 

402 , 49672 

403 49672 

417 31056 

452 30634 

507 52152,  58994 

552  69310 

570 25164  .- ;  r 

1605 49456 

1609 51266 

24998 

1903 18508 

1910 47690 

11567.  15968.  18443.  28594.  30389.  30560 

1915 47690 

11567.  15868,  17290,  18443,  30560 


191T 47690 

28594,  30389 

1918 47690 

28594.  30389 

1926 47690 

4615.  11567,  15968.  18443.  24389.  25848. 

26153.  30560.  32943 
1928 47690 

15968.  18443.  30560 

1952 14584.  14586,  14587,  145a9 

2520 68339 

2530 54444,68339 

1692 

2609 26467.  29661 

TITLE  30-MINERAL  RESOURCES 

Chapter  I  — Mine  S<3fefy  an<d 
Heatth  Acjministrotion,  Depart- 
ment of  Labor  (Parts  1  —  199) 


M  .Authority  citation  revised  

50.10  Revised 

56  Authority  citation  revised 

56.5003  Removed 

56  5010  Removed 

56.6000—56.6904  (Subpart  E)  Re- 
vised   

56  6000  Regrulation  at  58  FR  31908 
eff.  date  delayed  to  1-31-94 

56.6130  Regulation  at  58  FR  31908 
eff.  date  delayed  to  1-31-94 

56.6131  Resrulation  at  58  FR  31908 
eff.  date  delayed  to  1-31-94 

56.6140  Regulation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 

56.6202  ReiTulation  at  58  FR  31908 
eff.  date  delayed  to  1-31-94 

56.6220  Regrulation  at  58  FR  31906 
eff.  date  extended  to  1-31-94 

56.6304  Regulation  at  58  FR  31908 
eff.  date  delayed  to  1-31-94 

56.6306  Retrulation  at  58  FR  31908 
eff.  date  delayed  to  1-31-94 

56  6320  RefTulation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 

56  6330  Reflation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 

56.6331  Regulation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 


63528 
63528 
69605 

...8327 
...8327 


69606 
69606 
69606 
69606 

69606 
69606 

69606 
69606 
69606 

69606 

69606 
.69606 
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56.6501  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6902  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6903  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69606 

56.6000—56.6904  (Subpart  E)  Reg- 
ulation  at   58   FR   31908   eff 

date  delayed  to  1-31-94 69606 

57  Authority  citation  revised 69611 

57.5003  Removed 8327 

57.5010  Removed 8327 

57.5016  Removed 8327 

57.6000-57.6904   (Subpart   E)   Re- 
vised  69612 

57.6000  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 

57.6130  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 

57.6131  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 

57.6140  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 

69611 

57.6202  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 

57.6220  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 

69611 

57.6304  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 

57.6306  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 

57.6320  Regulation  at  58  FR  31908 

eff.  date  extended  to  1-31-94 

69611 

57.6330  Regulation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 
69611 

57.6331  Regulation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 
69611 

57.6375  Regulation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 
69611 

57.6382  Regulation  at  58  FR  31908 
eff.  date  extended  to  1-31-94 
69611 

57.6501  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 

57.6902  Regulation  at  58  FR  31908 

eff.  date  dela.ved  to  1-31-94 69611 

57.6903  Regulation  at  58  FR  31908 

eff.  date  delayed  to  1-31-94 69611 


57.6000-57.6904  (Subpart  E)  Regu- 
lation at  58  FR  31908  eff.  date 

delayed  to  1-31-94 69611 

58  Added 8327 

70  Authority  citation  revised 8327 

70.201—70.220    (Subpart    C)    Au- 
thority citation  revised 63528 

70.209  (a)  revised 63528 

70.400  Removed 8327 

70.400-1  Removed 8327 

70.400-2  Removed 8327 

70.400-3  Removed 8327 

71.201—71.220    (Subpart    C)    Au- 
thority citation  revised 63629 

71.209  (a)  revised 63529 

72  Added 8327 

75.313  Regulation  at  58  FR  53857 

stay  extended 18485 

75.344  Regulation  at  58  FR  53857 

stay  extended 18485 

90.201—90.220    (Subpart    C)    Au- 
thority citation  added 63529 

90.209  (a)  revised 63529 

Chapter  II  — Minerals  Manoge- 
ment  Sen/ice.  Department  of 
the  Interior  (Parts  200-299) 

202  Policy  statement 37420 

206  Policy  statement 37420 

Extraordinary  cost  provisions 

17479 

207  Authority  citation  revised 64901 

207.1  (b)  amended 64901 

208  Authority  citation  revised 64901 

208.2  Amended 64901 

208.3  Revised 64901 

208.6  (a)  revised 64901 

208.7  (h)  amended 64901 

208.11  Revised 64901 

208.12  (a)  amended:  (c)  and  (d)  re- 
vised    64902 

208.13  Revised 64902 

210  Authority  citation  revised 64902 

210.10  (a)  table,  (b)(3)  through  (6), 

(c)(1),  (2),  (8).  (9).  (12).  (13), 
(19)  and  (d)  amended:  (b)(1) 
revised:  (c)(6),  (11).  (15)  and 

(17)  removed:  (c)(7)  through 
(10).  (12).   (13),   (14),   (16)  and 

(18)  through  (23)  redesig- 
nated as  (c)(6)  through  (19): 
new  (c)(20)  added;  OMB  num- 
ber  64902 

210.53  (a)  and  (b)  amended 64902 

210.204  (a)  and  (b)  amended 64902 

210.355  (a)  and  (b)  amended 64902 
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TITLE  30    Chapter  II -Con. 
216  Authority  citation  revised 

216.2  Revised 

216.6  Amended 

216.15  (a)  and  (b)  amended 

216.16  (a)  and  (b)  amended 

216.20  Revised  

216.40  (c)  amended 

216.50  (a)  removed;  (b)  through 
(e)  redeslfrnated  as  (a) 
through  (d):  new  (a)  revised: 
new  (d><3)  amended 

(a).  (cHl)  and  (2)  amended 

216.51  Revised    

216.52  Removed:  new  216.52  redes- 
Ifrnated  from  216.53 

216.53  Redesignated  as  216.52: 
new  216.53  redesignated  from 
216.54 

216.54  Revised 

RedeslK^nated    as    216.53:    new 

216.54  redesignated      from 
216.55 

216  56  Revised 

Redesiffnated    as    216.54:    new 

216.55  redesignated       from 
216.56 

216.56  Revised 

Redesignated    as    216.55:    new 

216.56  redesignated       from 
216.58 

216.57  Removed:  new  216.57  added 

216.58  Revised ...ZZ""......... 

Redesif^ated  as  216.56 

216.61  Removed 

218  Authority  citation  revised. 


45254, 
64903 
45254 
45254 
.64903 
&4903 
45254 
64903 


.4S2S4 

64903 
4S2S4 

64903 


64903 
46256 


64903 

452S5 


64903 

45255 


64903 


Authority  citation  revised 

218  41  Added 

218.51  (fM2)  amended 

218  202  (c)  and  (d)  revised 

218.302  (c)  and  (d)  revised 

219  102  Amended 

220.003  (b)  amended 

228.10  (b)  amended 

229  Authority  citation  revised 

229.123  (b>(2)  and  (3Kvii)  amended 

243.4  (bK2)  removed:  (bMS) 
through  (9)  redesignated  as 
(bK2)  through  (8);  new  (bH5) 
revised:  new  (bK8)  amended 

250.0  (r).  (t)  and  (v)  removed:  (s). 

(u),  (w).  (X)  and  (y)  redesig- 


64903 
452S5 
64903 
64903 
45436. 
64903 

45436 
64903 
..14558 
.14559 
64903 
64903 
64903 
64903 

64903 


64903 


nated  as  (r)  through  (v):  (o), 
(p).  (q)  and  new  (r)  through 

(u)  revised 49926 

250.18  (d)  introductory  text  re- 
vised: (dK4)  through  (8) 
added 44764 

(dKl).  (2)  and  (3)  revised:  (dK4) 
and  (5)  added 49927 

(d)  re  vised 12161 

250.51  (a)(3)  amended 49927 

250.64  (a)   and    (0   introductory 

text  revised 49927 

250.65  (a),  (b)  and  (c)  amended 49928 

250.66  (b)  and  (e)  amended 49928 

250.83  (a)  and  (b)  amended:  (c)  re- 
vised: (d)  added 49928 

250.85  (a)  amended 49928 

250.103  (a),  (b)  introductory  text 
and     (c)     introductory     text 

amended:  (d)  revised 49928 

250.105  (a)  amended 49928 

250.111  Introductory  text  amend- 
ed     49928 

250.114  (b)  amended 49928 

250.121  (hKl)  amended 49928 

250.172  (aKl).  (b)(2).  (3).  (5)  and  (6) 
revised;  (aH2),  (3).  (6).  (7)  and 

(8)  amended:  (a)(9).  (b)(8)  and 

(9)  added 49928 

250.260  (b)(3)  amended 49928 

250.272  (a)  and   (c)   introductory 

text  amended 49928 

250.273  (a),  (b)  and  (c)  amended 
49928 

250  274  (b)  amended 49928 

250.282    (a),    (b).    (cKD    and    (2) 

amended 49928 

256  Heading  revised 45261 

Authority  citation  revised 45261 

256.0—256.12  (Subpart  A)  Heading 

revised 45261 

256.0  Revised 45261 

256.58  Heading,  (a),  (c)  and  (e)  re- 
vised; (0  redesignated  as  (h): 

new  (f)  and  (g)  added 45261 

256.59  Revised 45262 

256.61  Revised 45262 

256.62  (e)  revised 45262 

Chapter  VII— Office  of  Surface 
Mining  Reclamation  and  En- 
forcement, Department  of  \he 
Interior  (Parts  700—999) 

718  Removed 41937 

720  Removed 41937 
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735.21  (a)(6)  revised 41938 

756.16  Added 29721 

779.22  Removed 27937 

779.25  (a)(ll)  removed 27937 

780.23  Revised '. 27937 

783.22  Removed 27937 

783.25  (a)(ll)  removed 27937 

784.15  Revised 27937 

795.3  Amended 28167 

795.4  Revised;  0MB  number 28167 

795.6  (a)(2)  introductory  text,  (i) 

and  (ii)  revised 28168 

795.9  (a)  and  (b)  revised 28168 

795.12  (a)  introductory  text.  (2) 

and  (3)  revised 28168 

870.5  Amended 28168 

870.10  Revised;  OMB  number 28169 

870.12  (d)  added 28169 

870.15  (d)  revised 14479 

(b)  revised;  (c)  amended 28169 

870.17  Revised 28169 

872  Authority  citation  revised 28169 

872.10  Revised:  OMB  number 28169 

872.11  (a)(6).  (b)(6).  (7)  and  (8) 
added;  (b)(1)  through  (5)  re- 
vised  28169 

873  Added 28170 

874  Authority  citation  revised 28171 

874.1  Revised 28171 

874.11  Revised 28171 

874.12  (d)  through  (h)  added 28171 

874.13  Revised 28171 

874.14  Added 28171 

874.15  Added 28172 

874.16  Added 28172 

875  Authority  citation  revised 28172 

875.10  Added;  OMB  number 28172 

875.12  Revised 28172 

875.13  Revised 28172 

875.14  Added 28172 

875.15  Added 28173 

875.16  Added 28173 

875.17  Added 28173 

875.18  Added 28173 

875.19  Added 28173 

875.20  Added 28173 

876  Added 28174 

876.10  OMB  number 28174 

886  Authority  citation  revised 28174 

886.23  (b)(2)(ii)  and  (iii)  amended; 

(c)  added 28174 

9C1.10  Revised 17928 

901.15  (p)  added 54289 

901.20  Revised 17928 

901.25  (a)  and  (b)  revised 17929 

(d)  added 33666 


904.10  (a)  revised 17931 

904.20  Revised * 38534 

Revised 1T931 

904.25  Added 38534 

(b)  added 541 

904.26  Added 38534 

Revised 542 

906.10  (a)  and  (b)  revised:  (c)  re- 
moved  17932 

906.15  (0)  added 2745 

(p)  added 28260 

906.16  (f)  added 28260 

906.20  Revised 17932 

913.15  (0)  added 46856 

(p)  added 4833 

913.16  (1).  (m).  (n).  (p),  (q)  and  (r) 
removed;  (s),  (t)  and  (u) 
added 46857 

(V)  added 4833 

913.25  (e)  added 48962 

914  Technical  correction 1919 

914.10  (c)  revised 17929 

914.15  (uu)  added 41042 

(vv)  added 43259 

(WW)  added 46660 

(XX)  added 48966 

(YY)  added 60786 

(zz)  added 30879 

914.16  (i)  through  (m)  removed 41042 

(n)  through  (aa)  added 43260 

(bb).  (CO  and  (dd)  added 46661 

(g)  removed 48967 

(d)  revised;  (e)  removed 60786 

(ee)  added 30879 

914.20  Revised 17929 

915.10  (a)  and  (b)  revised:  (c)  re- 
moved  17932 

915.15  (j)  added 5723 

915.16  (a)  introductory  text.  (1) 
and  (5)  revised;  (a)(2).  (3).  (4) 
and  (6)  through  (21)  removed; 

(b)  added 5723 

915.20  Revised 17932 

916.15  (n)  correctly  designated         45439 
(o)  added 28773 

916.16  Revised 28773 

917.10  (b)  removed:  (c)  redesig- 
nated as  (b):  (a)  and  new  (b) 
revised 17929 

917.15  (rr)  added 4201 1 

(ss)  added 51227 

(uu)  added !. 8865 

(tt)  added 27238 

917.16  Heading  revised:  (j)  and  (k) 
added 42011 

(f)  revised 27238 
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•Con 


llflE  30    Chapter  VII 

917.20  Revised 179» 

(b)  correctly  revised 27239 

917.21  (a)  and  (b)  revised 17929 

(aKl)  and  (bXD  correctly  re- 
vised  27239 

918.10  (a)  and  (b)  revised 17932 

918.20  Revised ...17932 

920.10  (a)  and  (b)  revised:  (c)  re- 
moved  17929 

920.15  (X)  added Mt38 

(y)  added 33669 

920.20  Revised 17929 

924.10  (aMl)  and  (2)  revised:  (aK3) 

removed 17930 

925.10  (a)  revised 17932 

925.15  (q)  added 64150 

(ri  added 19137 

925.16  (d).  (t;M9)  through  (19).  (21). 
(pHl),  (2),  (3).  (13).  (17)  and 
(19)  removed;  (pK9)  revised: 

(q)  added 64150 

(i)  removed 19137 

925.25  (b)  revised 17932 

926.10  Revised 17932 

926.15  (k)  added 9087 

926.16  (f)  added 9067 

926.20  Revised 17932 

931.10  (a)  and  (b)  revised 17933 

931.15  (D  added A5W8 

931.16  (d)  through  (v)  added 65929 

931.20  Revised llitSi 

934  15  (q)  added 11933 

934.16  (m).  (o)  through  (t)  and  (v) 

removed 11933 

934.25  (d)  added 50255 

935.10  (a)  revised:  (b)  removed 17930 

935.15  (ooo)  added 43263 

(ppp)  added 46664 

(qqq)  added 22518 

935  16  Revised 22518 

935  20  Revised 17930 

936  Informal  conference 2300 

936.15  (m)  added 64353 

936.16  Revised 643M 

938.10  Revised i.jju 

938.15  (2)  added 36141 

(aai  added 64152 

938.20  Revised 17930 

943.10  Revised 17933 

943.15  (i)  added 13209 

943.16  Introductory  text.  (c).  (d), 
(f)  and  (J)  revised;  (b).  (e). 
(g).  (h>  and  (i)  removed;  (r) 

and  (s)  added 13209 

943.20  Revised 17933 

944.10  Revised 17933 


944.15  (wr)  added 4561 1 

(X)  added 16548 

(y)  added 26739 

944.16  (a)  through  (d)  added 4861 1 

Revised 16548 

944.20  Revised 17933 

946.10  (a)  and  (b)  revised:  (c)  and 

(d)  removed 17930 

946.15  (gg)  added 49931 

(ff)  amended 52667 

946.20  (a)  and  (b)  revised:  (c)  re- 
moved  17930 

946.25  Revised 17930 

948.10  (b)   removed:   (c)   redesig- 
nated as  (b)  and  revised 17931 

948.20  (a)  revised:  (c)  removed 17931 

950  Authority  citation  revised 3520 

950.11  (c)  revised 3520 

950.12  (a)(9)  removed 14753 

950.15  (o)  added 44455 

(p)  added 52237 

(q)  added 55494 

(r)  added 3520 

(s)  added 14753 

(t)  added 33672 

950.16  (o)  removed 44455 

(aa)  added 52237 

(bb)  through  (gg)  added 3526 


Proposed  Rules: 


11. 

70. 
71. 


.26892 
.26892 
.26892 


75 69312 

26356 

200—299  (Ch.  II) 9718,  28304,  32944 

206 32943 

216 435«2 

218 435«2   435&3   43568,  50301 

220 r-KM 

230 53470 

250 52731 

25377 

253 44797    52050    56517,66320 

4261 

256 52731 

280 52731 

281 52731 

400—499  (Ch.  IV) 9718 

600-699  (Ch.  VI) 9718 

602 6227 

667 6227 

700—999  (Ch.  VII) 9718 

700 „ 52374   63316 
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701 44630  45303  49457   50174, 

57766,  56516,  59424,  61638. 


705 52374, 

706 52374 

715 52374 

716 52374, 

756 : 17748 

764 

773 44630,45303, 

774  ""."!!Z"""".""'.""'."  45303, 

778 44630,  45303, 

784    '.     44630,  50174.  57766,  58518, 

61638 
785 52374, 


52374, 
61666, 
63316 
28744 
63316 
63316 
63316 
63316 
25852 
16156 
49457 
.28744 
49457 
49457 
. 14374 
59424, 
61856 
63316 
.28744 
47598 
.28744 


800 

816 

817    50174.  57766,  58518,  59424,  61638. 

61856 

28744 

825 52374,  63316 

840 43594.  48332 

6227 

842 43594,  48332 

6227 

843 43594,  45303,  46332,  49457 

6227 


870. 


880. 
886. 


887. 


888. 


45736.  52374,  59334,  63316 

278 

68494 

59334 

278 

59334 

278 

59334 

278 


901 40104,  54313 

28302 

904 44477,  58313 

906 38989  45467,  64210 

;'o78  24998 

913 38543,  47237   46333 

914 38545,  41669,  48996,  64212,  65679 

3528.  14375.  18330.  19155,  23176.  27251 

915 38991,  58997 

23177 

916 37447,  50302 

14811 

917 48333.  57767.  58997 

1921.  23649.  26153.  26471,  26472.  28823 

918 27252 

920 48998 


12211,32388 

924 11225 

925 53683,  53686 

28032 

926 44479  4S303 

934 37449.  61857.  64528,  66617 

11744 

935 36177,  36178,  48333,  58824 

3325,  11227.  14812.  27253.  27255,  29748 

936 42900 

10770 

938 33236 

942 16156 

943 42901,  43308 

33705 

944 40608,  45305,  64529 

3530.  9152.  14377,  14M1,  24675.  26767 

946 58827 

948 42903   46676 

950 44480,  54540,  65661 

13286.  22571 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Subtitle  A— Office  of  the  Secretory 
of  the  Treasury  (Ports  0—50) 

10.0  Revised 31526 

10.2  Revised 31526 

10.3  (a),  (b)  (e)  and  (f)  revised 31526 

10.4  (d)  removed 31526 

10.7   Heading   and   text  revised; 

authority  citation  removed 

31526 

10.26  (a)(4)  revised 31527 

10.28  Re  vised 31527 

10.33  (c)(1)  revised 31527 

(d)    redesignated    from    10.76; 

amended:  authority  citation 
removed 31528 

10.34  Added 31527 

10.50  Revised 31528 

10.51  (j)  amended 31528 

10.52  Re  vised 31528 

10.65  (a)  revised 31528 

10.76   Redesignated   as   10.33  (d); 

new  10.76  added 31528 

10.99  Removed 31529 

11  Revised 57560 

Ctiapter  I— Monetary  Offices,  De- 
partment of  the  Treasury  (Ports 
51-199) 

103.11  Regulation  at  58  FR  13546 

eff.  date  delayed  to  3-1-94 45263 
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TITLE  31    Chapter  l~Con. 
ReKulation  at  57  FR  13546  eff. 

date  delayed  to  12-1-94 

103.22  Regulation  at  58  FR  13547 

eff.  date  delayed  to  3-1-94 

Regulation  at  57  FR  13547  eff. 

date  delayed  to  12-1-94 

103.28  Regulation  at  58  FR  13547 
eff.  date  delayed  to  3-1-94 
Regulation  at  57  FR  13547  eff 

date  delayed  to  12-1-94 

103.36  Regulation  at  58  FR  13548 
eff.  date  delayed  to  3-1-94 
Regulation  at  57  FR  13548  eff. 

date  delayed  to  12-1-94 

103.54  Regulation  at  58  FR  13549 

eff.  date  delayed  to  3-1-94 

Regulation  at  57  FR  13549  eff. 
date  delayed  to  12-1-94 

128  Revised 

129  Reporting  requirements 


...9088 
45263 

...9088 

45263 

...9088 

A5263 

...90iB8 

45263 

.9088 
5*495 
6A528 


Chapter  II— Fiscal  Service,  De- 
partment of  the  Treasury  (Parts 
200-399) 

203  Revised:  eff.  8-2-93 35396 

205.3  Amended 28262 

205.4  (b)  revised;  interim 14754 

206  Revised 4538 

315.1  (a)  amended:  (b)  revised 10534 

315.31  (d)  amended 10535 

315.35  (e)  amended 10535 

315.39  (b)  amended 10535 

315.40  (a)  amended 10535 

315.41  Amended 10535 

315.56  (a)  amended 10535 

316.3  Footnote  2  amended 10535 

316.6  (c)  amended 10535 

316.8  (c)(1)  revised;  (c)(2)  intro- 
ductory text  through  (viii) 
removed:  (cM2Kix)  redesig- 
nated as  (c)(2) 60936 

(e)  amended 60937 

316.10  (b)  amended 10635 

316.12  Revised 10535 

317.1  (b)  revised;  (c)  amended 10535 

317.3  (a)  revised 10535 

(b)  and  (c)  amended 10536 

317.5  (a)  and  (b)  amended 10536 

317.6  (b)  revised 63529 

(a)  and  (b)  amended 10536 

317  7  Amended 10536 

317.8  Amended 10536 

317.9  (a)  revised;  (b)  redesignated 
as  (c):  new  (b)  added;  new  (c) 
heading     and     introductory 

text  amended 10536 


321.1  (f)  removed:  (d)  and  (e)  re- 
designated as  (e)  and  (f);  new 

(d)  added:  new  (f)  revised 10536 

321.2  (b)  revised 10536 

321.3  (a)  introductory  text,  con- 
cluding text,  (b)  and  (c) 
amended:  (d)  revised 10536 

321.5  (a)  and  (b)  amended 10537 

321.8  (d)  revised 10537 

321.11  (f)  revised 10537 

321.13  Amended 10537 

321.14  Revised 10537 

321.20  Amended 10637 

321.22  Amended 10637 

321.23  (a)  introductory  text 
amended:  (a)(1)  removed; 
(a)(2)  and  (3)  redesignated  as 
(a)(1)  and  (2) 10637 

321.25  Revised : 10637 

321  Appendix  amended 10638 

330  Authority  citation  revised 10538 

330.1  (a)  revised 10638 

(c)  and  (i)  amended 10639 

330.2  (a)  and  (c)  amended 10639 

330.3  (a)  and  (b)  amended 10639 

330.4  Introductory  text  amended 
10539 

330.6  (c)  amended 10639 

330.7  Amended 10639 

330.8  Amended 10539 

330.9  Revised 10639 

332.8  (b)  revised 60937 

332.10  Amended 10639 

332.12  Revised 10639 

342.3  (b)(1)  revised:  (b)(2)  intro- 
ductory text,  (i)  and  (ii)  re- 
moved: (b)(2)(lii)  redesig- 
nated as  (b)(2) 60937 

Amended 60938 

342.7  (a)  amended 1054C 

342.9  Re  vised 10640 

347  Removed 24047 

348  Removed 5724 

351.0  Amended 60938 

351.2  (c)  table,  (e)  introductory 

text,  (1),  (g)(3)(i)  and  (h) 
amended:  (g)(2)  tables  re- 
vised  60938 

(i)  amended 60939 

351.5(b)(1)  amended 10640 

351.7  (b)  amended 10640 

351.12  Revised 10540 

351  Appendix  amended 60939 

352.0  Amended 60947 

352.2  (e)(l)(i)  through  (vi)  redes- 
ignated     (e)(lMli)      through 
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(vli):     new     (e)(l)(i)     added: 
(e)(l)(ii)  and  (2)  revised;  (e)(1) 

amended 60947 

(h)  amended 10540 

352.5  Amended 10540 

362.7  (b)  and  (c)  amended 10540 

352.13  Revised 10541 

352  Table  revised 60947 

353.1  (a)  amended;  (b)  revised 10541 

353.13     (d)      introductory      text 

amended 10541 

363.31  (d)  amended 10541 

353.35  (c)  amended 10541 

353.39  (b)  amended 10541 

353.40  (a)  amended 10541 

353.41  Amended 10541 

366  Heading  revised 28774 

366.2  Amended 28774 

366.11  (b)(2)  and  (3)  redesignated 

as  (b)(3)  and  (4);   new   (b)(2) 

added 28774 

366.16  (b)(2)(ii)  revised;  (b)(2)(iii) 

added 28774 

366.24  (a)  and  (c)  revised 28775 

356  Exhibit  B  heading  revised 28775 

Chapter  V— Office  of  Foreign  As- 
sets Control,  Department  of  the 
Treasury  (Parts  500—599) 

500  Authority  citation  revised 47644 

500.413  Added 68530 

600.508  (f)  revised 47644 

500.666  (a)  introductory  text 
amended;  (b)  redesignated  as 
(c);  heading  and  new  (c)  re- 
vised: new  (b)  added 63084 

500.675  Added 63084 

600.576  Added 68531 

500.677  Added 68532 

500.578  Added 5696 

500.579  Added 26602 

500.603  Added 47644 

500.701—500.707  (Subpart  G)  Re- 
vised  16776 

500  901  Amended 16777 

500  Appendix  A  added 68532 

605  Authority  citation  revised 16777 

505.50  Revised 16777 

515  Authority  citation  revised.      45060, 

47644 
Authority  citation  revised 31142 

515.417  Removed 31142 

515.418  Added 45060 

515.508  (f)  added 47645 

516.563  (b)  amended 45060 

515.566  ffi  removed 31142 


516.569  (b)  and  (c)  amended 45060 

516.603  Added 47645 

515.701  (a)(4)  and  (5)  revised:  (b) 
redesignated  as  (c);  (a)(6)  and 

new  (b)  added 31142 

515.702  (a)  revised 31143 

515.901  Amended 45061 

520  Authority  citation  revised 16777 

520.701  Revised 16777 

550  Authority  citation  revised 47645 

550.304  Revised 31143 

560.611  (g)  revised 47645 

660.616  Removed 5106 

660.603  Added 47645 

650  Appendixes  A  and  B  amended 

13211 

565  Authority  citation  revised 24644 

566.512  Added 24644 

575  Authority  citation  revised 47645 

575.503  (h)  revised 47646 

575.606  Added 47646 

580  Authority  citation  revised 40(144 

47646 

Policy  statement 8134.  16342.  26817 

Authority  citation  revised 16649 

580.503  (h)  revised 47646 

580.518  Added 46S41 

Removed S4024 

580.603  Revised 47646 

580  Appendix  A  added 40044 

Appendix  A  amended 46541 

Appendix  A  amended 16549 

586  Authority  citation  revised 35828, 

47646 
585.201    (b)   redesignated   as   (c); 

new  (b)  added 35828 

685.216  Added 35829 

686.216  Added 35829 

685.217  Added 35829 

685.218  Added 35829 

585.301   (a)  revised:   (c)  and   (d) 

amended;  (e)  added 35829 

686.418  Added 35829 

685.419  Added 35829 

585.503  (a)  revised 47646 

586.509  Heading  and  (a)  revised: 

(b)  and  (d)(2)(ii)  amended 35829 

585.524  Added 35829 

685.603  Revised 47647 

585.901  Added  (0MB  numbers) 35830 

590  Added  64904 

Chapter  VI— Bureau  of  Engraving 
and  Printing,  Department  of  the 
Treasury  (Parts  600—699) 

601  Revised 22973 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  31 

Chapter  VIM -Office  of  Inter- 
national Investment.  Depart- 
nnent  of  the  Treasury  (Parts 
800-899) 

800  Authority  citation  revised 27179 

800.208   Redesitrnated   as   800.209; 

new  800.208  added 27179 

800209  Redesignated  as  800.211: 
new  800.209  redesitfnated 
from  800.208 27179 

800.210  Redesignated    as   800.212: 

new  800.210  added 27179 

800.211  Redesignated  as  800.213: 
new       800.211       redesignated 

from  800.209 27179 

800.212  Redesignated  as  800.214: 
new  800.212  redesignated 
from  800.210 27179 

800.213  Redesignated  as  800.215: 
new       800.213      redesignated 

from  800.211  27179 

800.214  Redesignated  as  800.216: 
new       800.214       redesignated 

from  800.212 27179 

800.215  Redesignated  as  800.217: 
new       800.215       redesignated 

from  800  213 27179 

800.216  Redesignated  as  800.218: 
new       800.216       redesignated 

from  800.214 27179 

800.217  Redesignated  as  800.219: 
new       800.217       redesignated 

from  800.215 27179 

800.218  Redesignated  as  800.220: 
new  800.218  redesignated 
from  800.216 27179 

800.219  Redesignated  as  800.221: 
new  800.219  redesignated 
from  800.217 27179 

800220  Redesignated  as  800.222: 
new  800.220  redesignated 
from  800.218 27179 

800.221  Redesignated  as  800.223: 
new  800.221  redesignated 
from  800.219 27179 

800  222  Redesignated  from  800.220 

and  amended 27179 

800.223  Redesignated  from  800.221 

27179 

800  301  (bH5)  Example  1  amended 

27179 

800.302    (d)     introductory     text 

amended 27179 

800  401  (a)  amended 27179 


800.402  (cM3)(vKA)  revised: 
(c)(5)(i)  and  (ii)(E)  amended: 
(c)<5)(iii),  (iv)  and  (i)  added 

27179 

800.504  Amended 27179 

800.601  (b).  (c)  and  (d)  amended 

27180 

800.702  (a)  amended 27180 

800  Appendix  redesignated  as  Ap- 
pendix A:  Appendix  B  added: 
new  Appendix  A  and  Appen- 
dix B  amended 27180 


Proposed  Rules: 


1 43312   44481 

103 46014,  46021.  51269 

206 41902 

209 41449 

357 59972 

601 59973 

800 7666 

TITLE  32-NATIONAL  DEFENSE 

Chapter  I  — Office  of  the  Secretary 
of  Defense  (Parts  1—399) 

40  Revised:  interim 47624 

Heading  revised 51 780 

40a  Revised 1646 

80  Added:  interim 51997 

83  Added 13212 

84  Added 13214 

86  Added:  interim 52010 

88  Added 14559 

90  Removed 10988 

Added:  interim 16126 

91  Removed 13212 

Added:  interim 16127 

95.3  Amended 63294 

95  Appendix  A  amended 63294 

154  Authority  citation  revised 61024 

154.2  Amended 61024 

154.3  (f)  and  (h)  amended:  (o)  re- 
moved:  (p)  through  (ee)  re- 
designated   as    (o)    through 
(dd):  (e)  and  new  (q)  revised 
61024 

154.43  Revised 61025 

154.48  (a),  (b)  and  (d)  amended 61025 

154.49  (c)  revised 61025 

154.55  (c)  revised:  (d)  amended 61025 

154.56  (b)(1)  amended 61025 

154.60  (d)(2)  revised 61026 

154.61  (b)(2)  and  (d)  revised:  (e)(2) 
amended 61026 
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154.76  (a)  and  (c)  amended 

154.77  Revised 

154     Appendixes    A,     D    and    H 

amended:  Appendix  G  re- 
moved  

156  Revised 

185  Revised 

199  Technical  correction 

Grace  period  delayed 

199.2  (b)  amended 35405,  51237, 

(b)  amended 

199.4  (a)(12)  heading,  (a)(12)(i), 
(iiXA)  and  (b)(6)  introduc- 
tory text  amended;  (b)(10), 
(f)(2)(v)  and  (3)(iv)  added 

(a)(7)  and  (f)(6)(i)  revised: 
(0(3)(iii)  redesignated  as 
(f)(3)(iii)(A):  new  (f)(3)(iii)(A) 
heading  and  (B)  added 

(a)(9)  heading,  (10),  (11), 
(12)(ii)(B),  (13)  and 
(b)(4)(viii)(D)  revised; 
(a)(9)(i)(C)  note  and  (f)(6)  re- 
moved; (a)(9)(i)(D)  and  (f)(9) 
added 

(b)(l)(i).  (c)(l)(i).  (3)(ix)(A), 
(g)(1).  (2)  and  (39)  revised; 
(c)(3)(xiii).  (g)(37)(vii)  and 
(viii)  added 

199.5  (a)(3)  revised 

199.6  (b)(4)(x)  heading,  (A)(7)  In- 
troductory text,  (2)  introduc- 
tory text,  (i),  (n),  (iv),  (.3)  in- 
troductory text,  (B)  intro- 
ductory text  and  (2)  revised; 
(b)(4)(xii)  added 

(a)(8)  revised;  (a)(ll)  and  (12) 
added 

(b)(l)(i)  revised 

(c)(1)  introductory  text,  (iv) 
introductory  text  and  (3)(iv) 
introductory  text  revised; 
(d)(6)  added 

199.7  (b)(3)(iv)(B)(5)  revised 

(d)   introductory   text  and   (1) 

revised;  (d)(2)(i)(D)  removed; 
(d)(2)(i)(E)  redesignated  as 
(d)(2)(i)(D);    new    (d)(2)(i)(E) 


61026 
61026 


61026 
42855 

52667 
53411 
59364 
58959 

...8404 


35405 


51237 


58959 


...8405 
51237 


35407 

51237 
58961 


...8406 
35408 


added  

51238 

(0(l)(ii)  revised 

58961 

199.14  (a)(2)(ix)  added 

.35408 

(g)(l)(viii)      redesignated      as 

(g)(l)(x);  (d),  (gXlHi),  (ii)(A). 

(iii),  (iv)  and  new  (x)  revised; 

new  (g)(l)(viii)  added 

51239 

(a)(l)(i)(C)(7)  revised 

58961 

199.15  Heading,   (a),   (b),   (f)  and 
(i)(4)  revised;  (c)(5)  removed 
58961 

199.16  (a)(1),  (3),  (b),  (c),  (d)  intro- 
ductory text.  (2),  (3),  (4)  and 
(e)  revised;  (dK5)  and  (f)(3) 
added 5«963 

199.20  Added;  interim;  eff.  10-1-94 

16137 

206  Added:  interim 26116 

228  Added 5948 

246  Added 19137 

247.5  (b)(4),  (b)(6)(i)  and  (d)(6) 
amended 19145 

247.6  (b)(4)  amended:  (e)(2)  re- 
moved; (e)(3)  and  (4)  redesig- 
nated as  (e)(2)  and  (3) 19145 

247  Appendix  C  removed:  Appen- 
dixes D  through  F  redesig- 
nated as  Appendixes  C 
through  E 19145 

251  Removed 29368 

254  Added:  interim 7213 

290  Appendix  B  amended 63084 

296  Added 60382 

311.7  (c)(1)  removed 59658 

312.4  Revised 2746 

312.5  (b)  revised 2746 

323  Appendix  H  amended 9668 

341  Redesignated  from  369 39368 

Revised 13457 

342  Added 48307 

343  Added 14561 

344  Added 14563 

354  Redesignated  as  385 39360 

Added 39369 

355  Redesignated  as  386 39360 

Added 39368 

356  Redesignated  as  364 39360 

Added 39366 

357  Redesignated  as  387 39360 

Added... 39365 

358  Redesignated  as  393 39360 

Added 39364 

359  Redesignated  as  398 39360 

Added 39363 

360  Redesignated  as  399 39360 

Added 39361 

361  Redesignated  as  377 39360 

Added 39361 

364  Removed:  new  364  redesig- 
nated from  356  and  amended 

39360 

367  Revised 29952 

369  Redesignated  as  341  and  re- 
vised  39368 
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TITLE  32    Chapfof  i-Con 

371  Added    

375  Revised 

377   Redesignated   from   361   and 

amended 

379  Removed 

Added  

384  Removed 

385  Removed:    new   385   redesig- 
nated from  354  and  amended 

385.6  Amended 

385.7  (m).  (p)  and  (q)  amended    . 

386  Removed;   new   386  redesig- 
nated from  355  and  amended 

387  Removed;   new   387   redesig 
nated  from  357  and  amended 

387.5  (c)  amended 

393   Redesignated   trom  358  and 
amended 

393.1  Amended 

393.2  Introductory  text  amended 

393.3  Amended 

393.4  Introductory      text,      (a) 
through  (d)  and  (g)  amended 

393.5  Introductory  text.  (b).  (c 

and  (g)  amended 

393.6  (a)   introductory   text.   (2> 
(b)(1)  and  (2)  amended 

393.7  (a)  through  (d)  amended 

393  Appendix  amended 

396   Redesignated   from   358  and 

amended 

399   Redesignated   from   360  and 
Amended 


69229 

39340 

.14561 
.33672 
.14561 


39J60 
i9J<!>0 
39JA0 


39JA0 


39360 

39360 

39360 
39360 

.33674 
39360 


39360 

39360 

39360 
39360 
39360 

J9360 

39340 

Chapter  V  — Department  of  ttie 
Army  (Parts  400-699) 

505.1  (dMl).  (2).  (g)  introductory 
text.  (1)  through  (20)  and  (h) 
revised 51012 

505.3  (b)(10)(i)   through   (iv)  and 

(llXi)  through  (iv)  revised 51013 

505.5  (e)  amended 61027 

552.150--552.153       (Subpart       L) 

Added 31144 

619  Revised  44405 

Chapter  VI  — Department  o<  the 
Navy  (Parts  700-799) 

701  Nomenclature  change 29721 

701.3  (i)  removed 29721 


701.5  (b).  (eX2Ml)  and  (lliXB) 
amended 

701.8  (k)  removed:  (1)  through  (p) 
redesignated  ais  (k)  through 
(o);  (b)  and  new  (k)  revised 

701.9  (j)(2)  amended 

701.10  (c)(1).  (2)(ii)(H)  and  (d)(2) 
amended:  (c)(2)(ii)(I)  added 

701.25  (b)  through  (j)  revised:  (k) 

through  (8) added 

701.31  (dK2).  (f).  (h)(1).  (i)(5). 
(j)(l).  (k)(l).  (2)  and  (3) 
amended;     (g)(1).     (3)     and 

(m)(5)  revised 

(k)(4).   (1).   (m)(l).   (3).   (4).   (n) 

and  (q)  amended 

701.51  (b)  and  (c)  amended 

701.119  (f)  introductory  text  re- 
vised   

706.2  Table  Five  amended     3666* 
58103,  6)809, 
Tables  One  and  Three  amended 

44133   6180« 

Table  Three  amended        i4 1 34 

6ai83. 

Table  Four  amended 

Tables  Four  and  Five  amended 

50260. 

Table  Three  amended 22756 

Table  Five  amended 27239, 


.29721 

29721 
.29722 

.29722 

.29722 

.29722 


707.2  Tables  Four  and  Five 
amended 

725  Regulation  at  57  FR  2463  con- 
firmed 


..29723 
..29723 

5«102, 
64678 

61810 
44456, 
60384 
50259 

51241 
27240 

32334. 
32335 

...7217 


538*3 


Chapter  VII  — Department  of  the 
Air  Force  (Parts  800-1099) 


.2746 


806b. 13  (b)(6).   (14).  (15)  and  (16) 
introductory  texts  amended 

Proposed  Rules: 

2 63542 

43a 21713 

50 21713 

77 15673 

91 16157 

118 65956 

199 47692,  45473 

3046.  33465 

220 21949 

241 32670 

246 41671 
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296 41679 

298 23649 

323 2786 

400—699  (Ch.  V) 42518 

501 37770 

536 12650 

552 37774.  4061 1 

701 28304 

855 49951 

989 17061 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.07-1—1.07-100  (Subpart  1.07) 
Regulations  at  43  FR  54186. 
50  FR  23689.  51  FR  19329,  52 
FR  17554  and  17565  and  54  FR 

37615  confirmed 65667 

1.07-5  Revised;  interim 16560 

1.07-10  (a)  revised:  interim 16560 

1.07-11  Added:  interim 16560 

1.30-1  Revised 12549 

Regulation  at  58  FR  8885  con- 
firmed: (e)(3)  removed 22130 

1. 30-10  Regulation  at  58  FR  8885 

confirmed 22130 

2  Authority  citation  revised 51726 

2.05-35  Added 51726 

3.01-1  (f)  amended 51726 

3.05-10  (b)  revised 51727 

3.05-15  (b)  revised 51727 

3.05-20  (b)  revised 51727 

3.05-25  Revised 51727 

3.05-30  Revised 51727 

3.05-35  (b)  revised 51727 

3.10-10  (b)  revised 51728 

3.25-05  (b)  revised 51728 

3.25-10  (b)  revised 51728 

(b)  corrected 67909 

3.25-15  (b)  revised 51728 

3.25-20  (b)  revised 5172S 

(b)  correctly  revised 948 

3.35-10  (b)  revised 51729 

3.35-15  (b)  revised 51729 

3.35-20  (b)  revised 51729 

3.36-25  (b)  revised 51729 

3.35-30  (b)  revised 51729 

3.36-36  (b)  revised 51729 

3.40-10  (b)  revised 51729 

3.40-16  (b)  revised 51730 

3.40-17  (b)  revised 51730 


3.40-20  (b)  revised 51730 

3.40-30  (b)  revised 61730 

3.40-36  (b)  revised 51730 

3.56-10  (b)  revised 51731 

3.55-15  (b)  revised 61 731 

(b)  correctly  revised 59364 

3.56-20  Revised 51731 

3.65-10  (b)  revised 51731 

3.65-15  (b)  revised 51731 

(b)  corrected 948 

3.70-10   (b)   and   (c)   revised;   (d) 

added 51731 

(c)(8)  correctly  added 948 

3.70-15  Revised 51731 

3.85-10  (b)  revised ; 51732 

3.85-15  Revised 51732 

3.85-20  (b)  revised 51732 

20  Revised 15022 

66.01-10  (b)  revised 64153 

80.750  (a)  revised 65668 

80.753  (a)  revised 65668 

100  Temporary  regulations  list 

46078.59948 

Temporary  regulations  list 5960, 

30523 

Technical  correction 30832 

100.35T01-76  Added  (temporary) 

40359 

100.35-T01070  Added  (temporary) 

32661 


100.36-T0209  Added  (temporary) 
100.36-T0216  Added  (temporary) 
100.35-T0220  Added  (temporary) 
100.36-T02029  Added  (temporary) 
100.36-T0231  Added  (temporary) 
100.35-T02-33  Added  (temporary) 
100.36-T02-035  Added  (temporary) 


39144 


38301 


38300 


.31631 


52440 


59171 


.674 


100.36-T0568  Added  (temporary) 

41429 

100.35-T06  Added  (temporary) 28776 

100.35T07-009  Added  (temporary) 

13457 

100.35T07033  Added  (temporary) 

16661 

100.36T07034  Added  (temporary) 

16562 

100.35T07-049  Added  (temporary) 

21930 
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TITLE  33    Chaptef  i-Con 
100.35-T0772  Added  (temporary) 

100  36-T07-103  Added  (temporary 


38298 


57742 


.27461 


.31529 


.31530 


100.35- T0907  Added  (temporary) 
100.35-T09011  Added  (temporary) 
100.35-T09013  Added  (temporary) 

100.35-T09016  Added  (temporary) 

33675 

100  91  Table  1  revised  40738 

100.103     Implementation     (tern 

porary)                                            363S5 
Implementation  (temporary) 26426 

100.105    (b)(2)    and    (c)     revised 

(temporary)  50261 

lOO.loe      Implementation      (tem- 
porary)   26426 

100.109  Removed 36302 

100  501      Implementation      i  tem- 
porary) M0&4.  62055.  6«2  79 

Implementation  (temporary) 10749. 

24942.  26119  26120 

100.502      Implementation      (tern 

porary)      ift053 

100.504      Implementation     (tern 

porary)   MOSi 

Implementation  (temporary) 33433 

100  505  Revised                                      3W02 
Implementation  (temporary) 21931 

100.507      Implementation      (tem- 
porary)      24942 

100.506      implementation      (tem 

porary) ifi05i 

100  509     Implementation     (tem- 
porary)   33434 

100  518  Added 57741 

Implementation  (temporary) 26120 

100  519      Implementation     (tem- 
porary)   33433 

100  520  Added 5323 

100  523     Implementation     (tem- 
porary)  4583 

100  1105     Implementation     (tem- 
porary)             50261 

(b)<2)  amended 51242 

101  101  (b)  revised  (temporary) 26427 

110  84a  Removed    65256 

110  86  Added;  interim 40740 

110.186  Added 36556 

110  195  (aM7).  (11).  (13)  and  (15)  re- 
vised  13458 

110  214  (aK7Hiii)  added 5©M 

no  710  Added 38055 


117  Temporary  drawbridge  opf-r 

ation  regulations  35056.  39145, 

42856   47067   47068.  54289,  62532 

65668 
Temporary    drawbridge    oper- 
ation regulations 10749.  14754, 

30524.  31931 

Technical  correction 11669 

117.4  Added 16563 

117.11  Revised 16563 

117.43  Revised 46051 

117.156  Revised 8409 

117.195  Revised 13248 

117.272  Added 39146 

117.287  (d)(3)  removed 36357 

(b-1)  revised;  eff.  1-1-94  to  1-30- 

94 60555 

(dMl)  and  (2)  revised;  eff.  1-1-94 

to  1-30-94 60556 

(g)  revised 32661 

117.295  Revised 21932 

117.301  Removed 36357 

117.317  (j)  removed:  (k)  redesig- 
nated as  (j) 36357 

117.321  Removed 36357 

117.391  Revised 18299 

117.393  Introductory  text 
through  (e)  redesignated  as 
(a)  introductory  text 
through  (5):  (b)  added;  in- 
terim; eff.  ft-1-94 33677 

117.439  Revised 14757 

117.478  (b)  revised 14756 

117.484  Added 14755 

(b)  and  (c)  corrected 23158 

117.501  (c)  revised 43264 

117.637  Revised 52442 

117.667  (b)  revised  (temporary) 28778 

117.723  Revised 39145 

117.739  (a)(5)  added;  (a)(3).  (4)  and 

(e)  revised 39149 

117.745  Revised 40591 

117.793  Revised 42559 

117.821  (b)(3)  removed;  (b)(4),  (5) 
and  (6)  redesignated  as  (b)(3). 

(4)  and  (5);  eff.  7-5-94 28778 

117.839  Removed 39146 

117.899  Revised 44613 

117.973  Removed 13249 

117.1025  Added 5954 

117.1047  (e)  removed 44613 

117.1049  (a)  and  (c)  revised:  (d) 
suspended;  eff.  4-4-94 

through  6-30-94 10077 

Technical  correction 12032 

117  Appendix  A  amended        39149,  42859 
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147  Authority  citation  revised 675 

147.T801  Added  (temporary) 675 

150  Technical  correction 23095 

150  Appendix  A  amended 17482 

151.47  Amended 16986 

151.49  (a)  and  (b)  amended 16987 

151.55  Added 18703 

151.63  (b)(2)  revised 18703 

154.310  (a)(22)  added 39662 

154.500  (e)  and  (f)  revised 39662 

155  Authority  citation  revised 62262, 

67995 
155.140  (a)  revised:  (b)  amended; 

interim 67995 

155.200  Added;  interim 67996 

155.205  Added;  interim 67996 

155.210  Corrected 3749 

155.215  Added;  interim 67996 

155.220  Added;  interim 67996 

155.225  Added;  interim 67996 

155.230  Added:  interim 67996 

155.235  Added:  interim 67996 

155.240  Added;  interim 67996 

155.245  Added;  interim 67997 

156.310  Heading  and  (b)  introduc- 
tory text  revised:  (c)  and  (d) 

added;  interim 67997 

155.450  (a)  revised 62262 

155.750  (a)(ll)  added 39662 

156  Authority  citation  revised 46436 

156.200  Revised 46436 

156.205  (b)  amended 46436 

156.210     (a)(3)     redesignated     as 

(a)(4):     new    (a)(3)    and    (c) 

added 45436 

156.215  (a)(3)  revised 46437 

161.580  Revised:  interim 46082 

161.880     Revised:      eff.      12-27-93 

through  4-15-94 5324 

162.T139  added  (temporary)  16565 

162.26  Removed 59232 

162.130   (b)(3)    introductory    text 

revised:  (b)(4)  added 59365 

164.T0267  Added  (temporary) 44615 

164.T1106  Added  (temporary) 40362 

164.13  (e)  suspended 36141 

165  Temporary  regulations  list 

45078.59945 

Temporary  regulations  list 5950. 

30623 

166.T01-001  Added  (temporary) 31534 

166.T01-006     (b)     revised     (tem- 
porary)   65669 

165.T01-019  Removed 39151 

165.T01-020  Added  (temporary) 36669 

166.T01-022  Added  (temporary) 26429 


166.T01-025  Added  (temporary) 18486 

165.T01-030  Added  (temporary) 27462 

166.T01-034  Added  (temporary) 47992 

166.T01-039  Added  (temporary) 28780 

165.T01-043  Added  (temporary) 26428 

166.T01-046  Added  (temporary) 29369 

166.T01-048  Added  (temporary) 29370 

165.T01-049  Added  (temporary) 29372 

165.T01-052  Added  (temporary) 29371 

165.T01-067  Added  (temporary) 36598 

165.T01-059  Added  (temporary) 32656 

165.T01-060  Added  (temporary) 31533 

165.T01-061  Added  (temporary) 31538 

165.T01-63  Added  (temporary) 40745 

166.T01-85  Added  (temporary) 40743 

165.T01-087  Added  (temporary) 39161 

165.T01-93  Added  (temporary) 40742 

165.T01-109  Added  (temporary) 479M 

165.T01-119  Added  (temporary) 47989 

166.T01-130  Added  (temporary) 51244 

166.T01-134  Added  (temporary) 53864 

166.T01-144  Added  (temporary) 69233 

165.T01-151  Added  (temporary) 66308 

Removed 4684 

166.T01-162  Added  (temporary) 68310 

Removed 8410 

166.T01-153  Added  (temporary) 66307 

166.T01-401  Added  (temporary) 69234 

165.T02-O0i  Added  (temporary) 4586 

165.T02-003  Added  (temporary) 8411 

165.T02-005  Added  (temporary) 5326 

165.T02-O06  Added  (temporary) 7641 

165.T02-007  Added  (temporary) 4585 

165.T02-011  Added  (temporary) 8410 

166.T02-013  Added  (temporary) 10750 

165  T02-014  Added  (temporary) 13654 

165,T02-016  Added  (temporary) 13250 

165.T02-018  Added  (temporary) 17483 

166.T02-022  Added  (temporary) 21932 

165.T02-035  Added  (temporary) 31635 

166.T0248  Added  (temporary) 39152 

166.T02M  Added  (temporary) 38303, 

39664 

165.T0260  Added  (temporary) 40741 

165.T0263  Added  (temporary) 40361 

46064 

(b)  revised  (temporary) 46968 

165.T02-067  Added  (temporary) 51243 

166.T02-073  Added  (temporary) 56496 

166.T02-076  Added  (temporary) 69235 

166.T02-077  Added  (temporary) 676 

165.T02-079  Added  (temporary) 677 

163  TO5-019  Added  (temporary) 28779 

166  T05^022  Added  (temporary) 26121 

165.T06-024  Added  (temporary) 24049 

165.T05-029  Added  (temporary) 28264 
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TITLE  33   Chapter  I— Con. 

166.T05-(Xw    >  ;  ,1  (temporary) 28263 

165.T06-(M2  Added  (temporary)  31537 

165.T05-043  Added  (temporary) "^IVV^ 

165.T05-063  Added  (temporary)        47990 

165  T05-092  Added  (temporary)         64280 

165.T05-097  Added  (temporary) 949 

165.T062  Added  (temporary)  460U 

165.T07-008  Added  (temporary) 10078 

165.T07-O45  Added  (temporary) 25328 

165.T07-056  Added  (temporary) 24048 

166  T0787  Added  (temporary)  47069 

165.T08-006  Added  (temporary) 10751 

165.T0&-066  Added  (temporary) 948 

165  T09-O15  Added  (temporary) 32653 

165  T0976  Added  (temporary)  36558 

165  T0982  Added  (temporary)  40363 

165  T1105  Added  (temporary) 39663 

Removed  t>60y6 

165  T1128  Removed 6«306 

165.T1 148  Added  (temporary)  48967 

165.T1 1-050  Added  (temporary)        59172 

165.T13-006  Added  (temporary) 31935 

165.T13-O07  Added  (temporary) 31937 

165.T13-0Oe  Added  (temporary) 31938 

165.T13-009  Added  (temporary) 31936 

165.T13-010  Added  (temporary) 33679 

165.T13-012  Added  (temporary) 32654 

165.T13-013  Added  (temporary) 33436 

165.T13-014  Added  (temporary) 33436 

165.T13-015  Added  ( temporary ) . .      :«678 
165.T13029  Added  (temporary)         60S57 

60&S8 

165.112  Added 4^99 1 

Regulation  at  58  FR  47990  eff 

date  corrected  to  10-8-93 52442 

165.122  Added 18489 

165.204  (b)<4)  removed S9952 

166.503  Implementation 5954 

Regulation  at  59  FR  59&4  ter- 
minated  23158 

165  515  Added 33200 

165.730  Revised i«057 

165.803  Introductory  text  and 
(m)(l)  introductory  text  re- 
vised: interim 21935 

165.809  Added:  interim 18487 

165.1109  Revised 5953 

165.1113  Removed 68306 

165.1706  Added,  eff.  7-3-94 31934 

165.1707  Added;  eff.  7-3-94 31932 

165.1708  Added;  eff.  7-3-94 31933 

167.3  Revised 21937 

167.5(e)  added 21937 

167.150—167.156  (Subptu-t  B)  Head- 

injf  revised 21937 

167.200  Added 21937 


167.201  Added 21937 

167.202  Added 21937 

167.203  Added 21937 

(c)  corrected 28449 

175.1  (e)  added 41607 

175.3  Revised 41607 

175.5  Added 41606 

175.11  Revised 41608 

175.16  Revised:  eff.  In  part  5-1-95 
41608 

175.17  Revised 41608 

(a)(1)  introductory  text,  (e)(1). 

(g)(1)   and   (2)   correctly    re- 
vised: (g)(3)  correctly  added 

51576 

181  Technical  correction 51576 

181.703  (c)  added 41608 

.\dded  (temporary  :i,-.:.i..- 

Chapter  II— Corps  of  Engineers, 
Department  of  \he  Army  (Parts 
200-399) 

209.i:i5  Removed 31146 

209.147  Removed 31146 

323.2  (d)    revised:    (e)    and    (f) 
amended 4S035 

(d)(3)(iii)  corrected 48424 

323.3  (c)  added 45036 

328  Technical  correction 48424 

328.3  (a)(8)  added 45036 

334.1  Added 37607 

334.2  Added 37607 

334.3  Added 37607 

334.4  Added 37606 

334.5  Added 37608 

334.80  Heading  revised 37608 

334.260  Heading  revised 37608 

334.275  Added 47788 

334.380  Revised 53428 

334.390  (b)(1).  (2).  (4).  and  (6)  re- 
vised   53428 

334.400  Heading  revised 37608 

334.460  (a)(12)  and  (b)(ll)  added 

2916 

334.500  Heading  revised 37609 

334.540  Heading  revised 37609 

334.560  Heading  revised 37609 

334.905  Added:  interim 53427 

Regulation  at  58  FR  53427  con- 
firmed    4226 

334.938  (a)  corrected 42237 

334.980  Regulation  at  58  FR  21226 

confirmed 42238 

334.1000  Removed 64384 

334.1320    Regulation    at    58    FR 

26046  confirmed 42237 
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150 ; 

151 7237.  8086.  12032, 

154 

155 

156  ..."....'.....! 54315.  63S44.  65663, 

157 54870.61143,  65298, 

160 

162 42913. 

165 50303,  59974,  59975,  62300. 

....10773,  10774,  10775,  10777,  14816, 
14817.  14819,  17507,  21952. 
26155.  26156.  26475,  27516, 


166    

446  ^il   f 

14126 

167 

44634   i 

177 

181 

187 

51920,  £ 

334  .  ?40  (c)  revised S3427  ' 

334.1370  (b)(2)  revised 53427 

334.1400  (b)(4)  revised 53427 

Chapter  IV— Saint  Lowrence  Sea- 
way Development  Corporation, 
Department  oi  Transportation 
(Ports  400-499) 

402.3   b    .)  revised 2986 

402.8  (a,,,^   table  amended 2986 

402  9  (f)  through  (i)  removed 2986 

Proposed  Rules: 

26 16780 

100 41449.  47099 

22573,29403.31567 

110 36100,  36101,  57769,  59425,  62300, 

65140 

10772,  13905.  16580,  16783 

116 13588 

117 36629,  38102,  44155,  52466.  53896, 

56518,  59426.  62302,  62303,  66321, 
66322,  66323,  67745,  68093 

986,  5970,  8428.  26474,  28324,  29405. 

29406 

120 14290 

126 51906 

16783 

127 51906 

128 14290 

130 38993 

131 36993 

132 38993 

137 38993 

, 8096 


31959 
...7237 
54315 
...7237 
69313 
65683 

16783 
46144 

1*5780 
65664 
14816, 
23179, 
28824, 

30389 
65666 

2^r74 
65666 

10102 

23651 
53624 


8881 

334 37889. 47786 

402 68618 

23180 

TITLE  34-EDUCATION 

Subtitle  A— Office  of  the  Sec- 
retary, Department  of  E(Jucation 
(Parts  1-99) 

5b.ll  Revised 44424 

12  Regulation  at  57  FR  60394  eff. 

2-1-93 36870 

21  Revised  (effective  date  pend- 
ing)  47192 

Regulation  at  58  FR  47192  eff. 
10-22-93 32657 

74.3   Regulation  at  57  FR  30335 

eff.  9-18-92 36870 

74.47  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.73  Regulation  at  57  FR  30335 

eff.  9-18-92 36870 

74.74  Regulation  at  57  FR  30336 

eff.  9-18-92 3687G 

74.75  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.76  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.91  Regulation  at  57  FR  30336 

eff.  9-18-92 36670 

74.93  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.94  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.96  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.144  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.171  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.172  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.173  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.174  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74.175  Regulation  at  57  FR  30336 

eff.  9-18-92 36870 

74  Regulation  at  57  FR  30336  eff. 

9-18-92 36870 

75  Waiver 17483 

75.1   Regulation  at  57   FR  30336 

eff.  9-18-92 36870 
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TITLE  34    SuDtifie  A-Con. 

75.3  Reifulatjon   at  57   FR   30336 

eff  9-18-92    3A870 

75.4  Regulation   at  57    FR   3033^ 

eff.  9- 1»- 92       36«'0 

75  60-75.62  Regulation  at  57  FR 

30337  eff  9-18-92 iA«70 

75.60  Retrulation  at  57  FR  30337 

eff.  9-18-92    3<^70 

(bHl)  amended  (effective  date 

pending) 24870 

Regrulation  at  59  FR  24870  eff. 

6-26-94 32657 

75  61   Rejfulation  at  57   FR  30337 

eff  9-18-92     i6a;0 

75.62  Retfulation  at  57  FR  30837 

eff.  9-18-92    36870 

75.100  (c)  removed  (effective  datt- 

pendinjf) 30261 

75  105  Regulation  at  57  FR  30337 

eff.  9-18-92     36670 

75.107  Regulation  at  57  FR  30337 

eff.  9-18-92    36670 

75.108  Regulation  at  57  FR  30337 

eff.  9-18-92    36670 

75  no  Regulation  at  57  FR  30337 

eff  9  18-92       36670 

75.111  Regulation  at  57  FR  30337 

eff.  9^18  92  36670 

75.112  (b)   revised;   OMB  number 
(effective  date  pending) 30261 

75.113  Regulation  at  57  FR  30337 

eff.  9-18  92  36670 

75.114  Regulation  at  57  FR  3033" 

eff.  9-18  92       36670 

75.115  Regulation  at  57  FR  30337 

eff.  9-18-92    36670 

75.116  Regulation  At  57  FR  30337 


75.134  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.150—75.154    Regulation    at    57 

FR  30338  eff.  9-18-92 36670 

75.150  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.151  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.152  Regulation  at  57  FR  30838 

eff.  9-18-92 36670 

75.153  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.154  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.155  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.160  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.200  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.216  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.218  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.232  (a)  amended  (effective  date 
pending) 30261 

75.233  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.234  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.235  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.253  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

(a)(2)  amended:  (a)(3),  (c).  and 
(e)  revised  (effective  date 
pending) 30261 


eff.  a-18-92  36670      75.261  Regulation  at  57  FR  30338 


75.117  (b)  revised:  (c)  removed; 
OMB  number  (effective  date 
pending) 30261 

75.118  Regulation  at  57  FR  30337 

eff.  9-18-92    36670 

Revised   (effective   dat«   pend- 
ing)  30261 

75.130-75.134    Regulation    at    57 

FR  30338  eff  9  18-92 36670 

75.130  Regulation  at  57  FR  3033« 

eff.  9-18-92   3<s«70 

75.131  Regulation  at  57  FR  3033^: 

eff.  9-18-92    36670 

75.132  Regulation  at  57  FR  30338 

eff.  9-18-92 36670 

75.133  Regulation  at  57  FR  3033* 

eff  9-18-92 36870 


eff.  9-18-92 36670 

75.262  Regulation  at  57  FR  30339 

eff.  9-18-92 36670 

75.510  Regulation  at  57  FR  30339 

eff.  9-18-92 36670 

75.518  Regulation  at  57  FR  30339 

eff.  9-18-92 36670 

75.534  Regulation  at  57  FR  30339 

eff.  9-18-92 36670 

75.560  Regulation  at  57  FR  30339 

eff.  9-18-92 36670 

75.563  Regulation  at  57  FR  30339 

eff.  9-18-92 36670 

75.580—75.581     Regulation    at    57 

FR  30339  eff.  9-18-92 36670 

75.580  Regulation  at  57  FR  30339 

eff.  9-18-92 3687C 
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75.581  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.590  Regulation  at  57  FR  30839 

eff.  9-18-92 36«70 

Heading  and  introductory  text 
revised:  (a)  amended  (effec- 
tive date  pending) 30262 

75.608  Regulation  at  57  FR  3C33P 

eff.  9-18-92 36870 

7S.616  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

"67  Regulation  at  57  FR  30339 

ff.  9-18-92 36870 

>  "^1  Regulation  at  57  FR  30339 


76.136  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.305  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76.401  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.560  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.580—76.581    Regulation    at    57 

FR  30341  eff.  9-18-92 36670 

76.580  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.581  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 


eff.  9-18-92 . 


36870      76.591  Regulation  at  57  FR  30341 


'.    622  Regulation  at  57  PR  30339 

ff.  9-18-92 36870 

A— 75.626    Regulation    at    57 

I'R  30339  eff.  9-18-92 36870 

7;   325  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.626  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.681  Regulation  at  57  FR  30339 

eff.  9-18-92 36870 

75.684  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75  690  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.707  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

7o.720  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

,  S.740  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.750—75.755    Regulation    at    57 

FR  30340  eff.  9-18-92 36870 

75.750  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.751  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.752  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.753  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.754  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

75.755  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

76.3   Regulation   at  57   FR  30340 

eff.  9-18-92 36870 

76.102  Regulation  at  57  FR  30340 

eff.  9-18-92 36870 

76.125  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 


eff.  9-18-92 36870 

76.600  Regulation  at  57  FR  30341 

eff.  9-18-92 36870 

76.670  Regulation  at  57  FR  56795 

eff.  1-29-93 36670 

76.681  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.684  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.690  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.707  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.720  Regulation  at  57  FR  30341 

eff.  9-18-92 36670 

76.740  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

76.770  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

76.771  Regulation  at  57  FR  30342 

eff.  9-18-92. ..\ 36670 

76.772  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

76.780—76.783    Regulation    at    57 

FR  30342  eff.  9-18-92 36670 

76.780  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

76.781  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

76.782  Regulation  at  57  FR  30342 

eff.  9-18-92 36870 

76.783  Regulation  at  57  FR  30342 

eff.  9-18-92 .V. 36670 

76.901  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

77.1  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

81.2  Amended 43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 
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TITLE  34    Subtitle  A -Con 

81.11  Reifulatlon  at  57   FR  56795 

eff.  1-29-93  V>«70 

81.12  Regulation  at  57  FR  56795 

eff.  1-29-93 3^70 

81.14  (a)  revised -ti473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81  18  (a)  revised -13473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.20  Redesifoiated  as  81.30:  new 

81.20  added     43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.21  Redesignated  as  81.31  43473 
Regulation  at  58  FR  43473  eff 

9-30-93 32667 

81.22  Redesignated  as  81.32 43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81  23  Redesignated  as  81.33 43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81.24  Redesignated  as  81.34  43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81  25  Redesignated  as  81.35  43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81  26  Redesignated  as  81.36 43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.27  Redesignated  as  81.37  43473 
Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81.28  Redesignated  as  81.38 43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81  29  Redesignated  as  81.39 43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.30  Redesignated  as  81.40:  new 

81.30  redesignated  from  81.20: 

(a)  amended 43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.31  Redesignated  as  81  41;  new 

81.31  redesignated  from  81.21: 

(a)  and  (c)  amended                     43473 
Regulation  at  58  FR  43473  eff 
9-30-93 32657 

81.32  Regulation  at  57  FR  56795 

eff.  1-29-93 36«70 

Redesignated     as     81.42:     new 

81.32  redesignated  from  81.22 
43473 


Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.33  Redesignated  as  81.43:  new 

81.33  redesignated  from  81.23 
43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.34  Redesignated  as  81.44:  new 

81.34  redesignated  from  81.24: 

(a)  amended 43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.35  Redesignated  as  81.45;  new 

81.35  redesignated  from  81.25: 

(a)  and  (c)  amended 43473 

Regulation  at  58  FR  43473  eff. 
.       9-30-93 32657 

81.36  Redesignated  from  81.26 43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

81.37  Redesignated  from  81.27:  (b) 
amended 43473 

(a)  and  (b)  revised:  (c)  and  (d) 
redesignated  as  (d)  and  (e): 

new  (c)  added 43474 

Corrected 51013 

Regulations  at  58  FR  43473  and 

43474  eff.  9-30-93 32657 

81.38  Redesignated  from  81.28;  (b) 

and  (c)  amended 43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.39  Redesignated  from  81.29;  (a) 
amended 43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.40  Redesignated  from  81.30  and 
amended 43473 

Regulation  at  58  FR  43473  eff. 
9-30-93 32657 

81.41  Redesignated  from  81.31 43473 

(c)  revised 43474 

Regulations  at  58  FR  43473  and 

43474  eff.  9-30-93 32657 

81.42  Redesignated  from  81.32 43473 

Revised 43474 

Regulations  at  58  FR  43473  and 

43474  eff.  9-30-93 32657 

81  43  Redesignated  from  81.33 43473 

Revised 43474 

Regulations  at  58  FR  43473  and 

43474  eff.  9-30-93 32657 

81.44  Redesignated  from  81.34 43473 

(b)  revised 43474 

Regulations  at  58  FR  43473  and 

43474  e(T.  9-30-93 32657 
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81.45    Redesignated    from    81.35: 

3  (]\  (2)  and  (d)  amended 43473 

Regulation  at  58  FR  43473  eff. 

9-30-93 32657 

86.405  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

99.5  Regulation  at  58  FR  3188  eff. 
2-25-93 36S71 

99.6  Regulation  at  58  FR  3188  eff. 
2-2.5-93 36871 

99.30  Regulation  at  58  FR  3188 

eff.  2-25-93 36871 

99.31  Regulation  at  58  FR  3189 

eff.  2-25-93 36871 

99.60   Regulation   at   58   FR  3189 

eff.  2-25-93 36871 

99.63   Regulation   at   58   FR  3189 

eff.  2-25-93 36871 

99.(,-    Regulation   at   58   FR  3189 

eT.  2-25-93 36871 

99.65   Regulation  at   58   FR  3189 

eff.  2-25-93 36871 

99.67   Regulation  at  58  FR  3189 

eff.  2-25-93 36871 

Chapter  I— Office  for  Civil  Rights, 
Department  of  Education  (Parts 

100-199) 

110  Added 40197 

Chapter  II— Office  of  Elerrjentary 
and  Secondary  Education,  De- 
partment of  Education  (Parts 
200-299) 

200.6  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 

200,20  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 

200.31  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 

200.34  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 

200.35  Regulation  at  57  FR  39067 

eff.  11-8-92 36870 

200.36  Regulation  at  58  FR  11921 

eff.  4-28-93 36871 

201.52  Regulation  at  57  FR  24752 

eff.  7-29-9 36870 

201.54  Regulation  at  57  FR  24752 

eff.  7-29-9 36870 

206.1   Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.3  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 


206.4  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.5  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.10  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.11  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

206.20  Regulation  at  57  FR  60407 

eff.  2-1-93 36870 

208  Regulation  at  57  FR  21710  eff. 

7-29-92 56869 

208.11  Regulation  at  57  FR  21710 

eff.  7-29-92 36869 

208.21  Regulation  at  57  FR  21710 

eff.  7-29-92 36869 

208.22  Regulation  at  57  FR  21710 

eff.  7-29-92 36869 

208.24  Regulation  at  57  FR  21711 

eff.  7-29-92 36869 

208.25  Regulation  at  57  FR  21711 

eff.  7-29-92 36869 

208.26  Regulation  at  57  FR  21711 

eff.  7-29-92 36869 

208.31  Regulation  at  67  FR  21711 

eff.  7-29-92 36869 

208.32  Regulation  at  57  FR  21711 

eff.  7-29-92 36869 

212  Regulation  at  57  FR  558  eff. 

7-19-92 36«70 

218.3  Regulation  at  57  FR  56794 

eff.  1-29-93 36*70 

218.4  Regulation  at  57  FR  56795 

and  56796  eff.  1-29-93 36670 

218.5  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

218.6  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

218.7  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

218.8  Regulation  at  57  FR  56795 

and  56796  eff.  1-29-93 36870 

218.9  Regulation  at  57  FR  56795 

eff.  1-29-93 36870 

218.10  Regulation  at  57  FR  56795 

and  56796  eff.  1-29-93 36870 

218.11  Regulation  at  57  FR  56794 

eff.  1-29-93 36870 

218.81  Regulation  at  57  FR  56796 

eff.  1-29-93 36870 

218.82  Regulation  at  57  FR  56796 

eff.  1-29-93 36870 

218.83  Regulation  at  57  FR  56796 

eff.  1-29-93 36870 

219.21  (b)  amended  (effective  date 

pending) 14306 
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JUNE  1994 
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TITLE  34    Chapter  U  — Con. 
Regulation  at  59  FR  H306  eff. 

3-25-94 32657 

222  69  Regulation  at  57  FR  56796 

eff.  1-29-93 36870 

230  4  Rejfulation  at  58  FR  13177 

eff.  4-28-93 36871 

230.5  Retrulation  at  58  FR  13177 

eff.  4-28-93 36871 

230.30  RefTulation  at  S6  FR  13177 

eff.  4-28-93 36871 

231.1  Regulation  at  58  FR  13177 

eff  4^28-93  36871 

231.3  Re^fulation  at  58  FR  13177 

eff  4-28-93  36871 

231  4  ReKulation  at  58  FR  13177 

eff.  4-28-93  36871 

232.2  Revised  (effective  date 
pendini?) 467S7 

Re>rulation  at  58  FR  46757  eff. 
10-17-93 32657 

232.4  (a)  and  (b)  redesif^nated  as 
(b)  and  (o;  new  (a)  added: 
OMB  number  (effective  date 
pending) 467S7 

Regulation  at  58  FR  46757  eff. 
10-17-93 32657 

232.5  (c)  and  (d)  amended;  (e) 
added  (effective  date  pend- 
ing)  : 46757 

Regulation  at  58  FR  46757  eff. 

10-17-93 32657 

236  Regulation  at  58  FR  13177  eff. 

4-28-93  36871 

236  1   Regulation  at  58  FR  13177 

eff  4^2&^93  36871 

236.2  Regulation  at  58  FR  13177 

eff  4-28-93    36871 

236.3  Regulation  at  58  FR  13177 

eff.  4-28-93 36871 

236.4  Regulation  at  58  FR  13177 

eff  4-28-93 36871 

236.5  Regulation  at  58  FR  13177 

eff  4-28-93 36871 

236.6  Regulation  at  58  FR  13177 

eff.  4-28-93 3««7i 

236.7  Regulation  at  58  FR  13177 

eff.  4-28-93 36871 

236.8  Regulation  at  58  FR  13177 

eff  4  2&93  36871 

236.9  Regulation  at  58  FR  13177 

eff  4^28^93  36871 

236.10  Regulation  at  58  FR  13177 

and  13178  eff.  -^28-93  36871 

236.30  Regulation  at  58  FR  13177 

eff   4  2»-93 36671 


236.31  Regulation  at  58  FR  13177 

eff.  4-28-93 36«71 

236.40  Regulation  at  58  FR  13177 

eff.  4-28-93 36671 

236.41  Regulation  at  58  FR  13178 

eff.  4-28-93 36«71 

237  Regulation  at  57  FR  30342  eff 
9-18-92 36670 

237.7  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

238  Regulation  at  58  FR  13178  eff. 
4-28-93 36671 

263.2  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

263.9  Regulation  at  57  FR  30342 

eff.  9-18-92 36670 

280.2  Regulation  at  57  FR  61508 

eff.  2-26-93 36871 

280.4  Regulation  at  57  FR  61508 

eff.  2-25-93 36671 

280.20  Regulation  at  57  FR  61509 

eff.  2-2S-93 36671 

280.31  Regulation  at  57  FR  61509 

eff.  2-2S-93 36671 

280.32  Regulation  at  57  FR  61510 

eff.  2-25-93 36671 

282  Regulation  at  58  FR  5176  eff. 

3-5-93 3687 1 

Chapter  Ml— Office  of  Special 
Education  ancj  Retiabilitotive 
Services,  Department  of  EcJu- 
cation  (Parts  300—399) 

300  Regulation  at  57  FR  44798  eff. 

11-13-92 36670 

300.17  Regulation  at  57  FR  48694 

eff.  11-13-92 36670 

300.18  Regulation  at  57  FR  48694 

eff.  11-13-92 36670 

300.110  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.111  Regulation  at  57  FR  48694 

eff.  11-13-92 36670 

300.121  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.122  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.123  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.125  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.126  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.127  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 


300.128  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.129  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.130  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.131  Regulation  at  57  FR  44798 


300.230  Regulation  at  57  FR  37654 
eff.  10-3-92;  Regulation  at  57 

FR  44798  eff.  11-11^92 36870 

300.231  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.235  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 


eff.  11-13-92 36670  300.238  Regulation  at  57  FR  44798 

300.132  Regulation  at  57  FR  44798  eff.  11-13-92 36870 

eff.  11-13-92 36670  300.240  Regulation  at  57  FR  44798 

300.133  Regulation  at  57  FR  44798  eff.  11-13-92 36870 

eff.  11-13-92 36670  300.280  Regulation  at  57  FR  44798 

300.134  Regulation  at  57  FR  44798  i  eff.  11-13-92 36870 

eff.  11-13-92 36670  !  300.281  Regulation  at  57  FR  44798 

300.136  Regulation  at  57  FR  44798  '  ^^f-  11-13-92 36870 

eff.  11-13-92 36670  300.284  Regulation  at  57  FR  44798 


300.138  Regulation  at  57  FR  44798 


eff.  11-13-92 36870 


eff.  11-13-92  36670      300.341  Regulation  at  57  FR  44798 

300.139  Regulation  at  57  FR  44798  ^^  ^!^}}~^^^.  .„\;„  ..„„„  ^^^''^ 
eff.  11-13-92  36670  ,  300.343  Regulation  at  57  FR  44798 

300.140  Regulation  at  57  FR  44798  ®^^-  11-13-92 36670 

eff.  11-13-92 36670      300.345  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 


300.141  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.144  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.146  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.148  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.149  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.152  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.153  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  180  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.192  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.220  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300  222  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300  223  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.224  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.225  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.226  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.227  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 


300.346  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.349  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.380  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.381  Regulation  at  57  FR  44798 

eff,  11-13-92 36870 

;M)  382  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.383  Regulation  at  67  FR  44798 

eff.  11-13-92 36670 

300.402  Regulation  at  57  FR  44798 

eff,  11-13-92 36670 

300.482  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.483  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.486  Regulation  at  57  FR  56796 

eff.  11-30-92 36870 

300.487  Regulation  at  57  FR  56796 

eff.  11-30-92 36870 

300.505  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.510  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.512  Regulation  at  67  FR  44798 

eff.  11-13-92 36870 

300.532  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.533  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 


N(rrv     Boidfoc*  poo«  rHjrrb^ri  ndicat*  1993  chang««. 
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TITLE  34    Chapter  Ill-Con 

MH>   >A,\  R.-Ku.Atn.i,  ,it   ;-:   KK  41798 

eff.  11-13-92 36870 

300.561  Regulation  at  57  FR  44798 

eff.  11-1:^92 JA«70 

300.562  Regulation  at  57  FR  44798 

eff.  11-13-92 i6«70 

300.563  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300  565  Regulation  at  57  FR  44798 

eff   11-13-92 36670 

300.569  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.570  Regulation  at  57  FR  4869-1 

eff.  11-13-92 36670 

300.571  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.572  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.574  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.575  Regulation  at  57  FR  44798 

eff.  11-13-92 36«70 

300.586  Regulation  at  57  FR  5679b 

eff.  11-30-92 36870 

300.587  Regulation  at  57  FR  56796 

eff.  11-30-92 36870 

300.589  Regulation  at  57  FR  44798 

eff.  11-13-92 36670 

300.600  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.653  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.660  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.661  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.662  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.670-300.672  Regulation  at  57 

FR  30342  eff.  9-18-92  36870 

300.670  Regulation  at  57  FR  30943 

eff.  9-18-92 36870 

300.671  Regulation  at  57  FR  30843 

eff  9-18-92  36870 

300  672  Regulation  at  57  FR  30343 

eff.  9-18-92  36870 

300.750  Regulation  at  57  FR  44798 

eff  11-13-92 36870 

300  751  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300.754  Regulation  at  57  FR  44798 

eff.  11-13-92 36870 

300  Regulation  at  57  FR  48694  eff. 

11-13-92 36870 

301.1  Regulation  at  57  FR  44840 

eff.  11-13-92 36670 


301.3  Regulation  at  57  FR  44840 
eff.  11-13-92 

301.6  Regulation  at  57  FR  44840 
eff.  11-13-92 

301.10  Regulation  at  57  FR  44840 
eff.  11-13-92 

301.30  Regulation  at  57  FR  44840 
eff.  11-13-92 

303  Revised  (effective  date  pend- 
ing)  

Regulation  at  58  FR  40959  eff. 
9-13-93 

303.124  Regulation  at  57  FR  37654 
eff.  10-3-92 

305.10  Regulation  at  58  FR  9462 
eff.  4-28-93 

305.11  Regulation  at  58  FR  9462 
eff.  4-28-93 

305.12  Regulation  at  58  FR  9462 
eff.  4-28-93 

305.30  Regulation  at  58  FR  9462 
eff.  4-28-93 

305.31  Regulation  at  58  FR  9463 
eff.  4-28-93 

305.40  Regulation  at  58  FR  9463 
eff.  4-28-93 

307.4  Regulation  at  57  FR  28965 
eff.  9-18-92 

309.2  Regulation  at  57  FR  28965 
eff.  9-18-92 

309.3  Regulation  at  57  FR  28965 
eff.  9-18-92 

309.5  Regulation  at  57  FR  28965 
eff.  9-18-92 

309.22  Regulation  at  57  FR  28965 
eff.  9-18-92 

309.30  Regulation  at  57  FR  28966 
eff.  9-18-92 

309.33  Regulation  at  57  FR  28966 
eff.  9-18-92 

309.34  Regulation  at  57  FR  28966 
eff.  9-18-92 

315.4  Regulation  at  57  PR  28966 
eff.  9-18-92 

316  Regulation  at  57  FR  62096  eff. 

2-25-93 

318  Regulation  at  57  FR  62099  eff 

2-25-93 

318.2  Regulation  at  58  FR  27441 

eff.  6-21-93 

318.10  Regulation  at  58  FR  27441 
eff.  6-21-93 

318.11  Regulation  at  58  FR  27441 
eff.  6-21-93 

318.20  Regulation  at  58  FR  27441 
eff.  6-21-93 


36670 

36670 

36670 

36670 

40959 

.32657 

36670 

36671 

3667) 

36671 

36671 

3667! 

36671 

36670 

36670 

36670 

36670 

36870 

36670 

36670 

36670 

36670 

36671 

36671 

36671 

36671 

36671 

36671 


318.22  Regulation  at  58  FR  27441 

eff.  6-21-93 36871 

318.25  Regulation  at  58  FR  27441 

eff.  6-21-93 36871 

319  Regulation  at  57  FR  62106  eff. 

2-25-93 36871 

319.3  Introductory  text  corrected 

1651 

324  Regulation  at  57  FR  28966  eff. 

9-18-92 36870 

324.10  Regulation  at  57  FR  28966 

eff.  9-18-92 36870 

324.30  Regulation  at  57  FR  28966 

eff.  9-18-92 36870 

346.3     Revised     (effective     date 

pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

347.3  (a)  and  (c)  revised  (effective 

date  pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

364.1    Amended    (effective    date 

pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

354.10  (b)(1)  through  (5)  amended 

(effective  date  pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

355.1    Amended    (effective    date 

pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

355.10  (c)  amended  (effective  date 
pending) 49419 

Regulation  at  58  FR  49419  eff. 
11-^93 32657 

356.1  Amended    (effective    date 
pending) 49419 

Regulation  at  58  FR  49419  eff. 
11-6-93 32657 

356.2  Regulation  at  57  FR  30343 

eff  .9-18-92 36870 

(b)    amended    (effective    date 

pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

356.3  Regulation  at  57  FR  30343 
eff.9-18-92 36870 

(c)(2)  amended  (effective  date 
pending) 49419 

Regulation  at  58  FR  49419  eff. 
11-6-93 32667 

356.11  Revised    (effective    date 
pending) 49419 


Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

357.32  (a)(3)  added  (effective  date 

pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

358  Authority  citation  revised 49419 

358.1  Authority  citation  revised 

(effective  date  pending) 49419 

Regulation  at  58  FR  49419  eff. 

11-6-93 32657 

368.10  (a)  amended:  authority  ci- 
tation revised  (effective  date 

pending) 49419 

Regulation  at  58  FR  49419  eff. 
11-6-93 32657 

358.30  Authority  citation  revised 
(effective  date  pending) 49420 

Regulation  at  58  FR  49420  eff. 
11-6-93 32657 

358.31  (a)(3)  and  authority  cita- 
tion revised  (effective  date 
pending) 49420 

Regulation  at  58  FR  49420  eff. 
11-6-93 32657 

358.32  Authority  citation  revised 
(effective  date  pending) 49420 

Regulation  at  68  FR  49420  eff. 
11-6-93 32657 

368.33  Authority  citation  revised 
(effective  date  pending) :.     49420 

Regulation  at  58  FR  49420  eff. 
11-6-93 32657 

358.34  Authority  citation  revised 
(effective  date  pending) 49420 

Regulation  at  58  FR  49420  eff. 
11-6-93 32657 

359  Authority  citation  revised 49420 

359.1  Authority  citation  revised 
(effective  date  pending)  49420 

Regulation  at  58  FR  49420  eff. 
11-6-93 32657 

359.2  Revised  (effective  date 
pending) 49420 

Regulation  at  58  FR  49420  eff. 
11-6-93 32667 

359.3  Authority  citation  revised 
(effective  date  pending) 49420 

Regulation  at  58  FR  49420  eff. 
11-6-93 32657 

359.4  Authority  citation  revised 
(effective  date  pending) 49420 

Regulation  at  58  FR  49420  eff. 

11-6-93 32657 

369.10  Authority  citation  revised 

(effective  date  pending) 49420 


NoT>;     Ro»c»oce  t>og«  rmrrowri  indtcot*  1993  changes 
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CHANGES  JULY  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  34   Chapter  III -Con. 
RcRulation  at  58  FR  49420  eff. 

11-6-93 

3S9.11  (f)  redesigrnated  as  (^);  new 
■(f)  added:  authority  citation 
revised  (effective  date  pend- 
ing)  

Reffulation  at  58  FR  49420  eff. 
11-6-93 

359.30  Authority  citation  revised 
(effective  date  pending) 

Regulation  at  58  FR  49420  eff. 
11-6-93 

369.31  (c)(4)(iii)  and  authority  ci- 
tation revised  (effective  date 
pendinff) 

ReKTulation  at  58  FR  49420  eff. 
11-6-93 

359.32  Authority  citation  revised 
(effective  date  pending) 

Regulation  at  58  FR  49420  eff. 

11-6-93 

360.31  (aH2).  (bXl)  and  (dH3)  re- 
vised (effective  date  pending) 

Regulation  at  58  FR  49420  eff. 

ll-«-93 

361.1   Regulation  at  57  FR  28440 

eff.  8-8-92 

361.41  Regulation  at  57  FR  28440 

eff.  ft-8-92 

361.43  Regulation  at  57  FR  28441 

eff.  ft-«-92 

361.170  Regulation  at  57  FR  56797 
eff.  11-30-92 

361.171  Regulation  at  57  FR  56797 
eff.  11-30-92 

363  Regulation  at  57  FR  28437  eff 
8-8-92 

Revised  (effective  date  pend- 
ing)  

Regulation  at  59  FR  8331  eff.  4- 
20-94 

369.1  (a).  (bKl)  and  (3)  through  (7) 
amended:  authority  citation 
revised  (effective  date  pend- 
ing)   

Regulation  at  59  FR  8335  eff.  4- 
20-94 

369.2  (a),  (c).  (d).  (f)  and  (h) 
amended:  (e)  and  (g)  revised 
(effective  date  pending) 

Regulation  at  59  FR  8335  eff.  4- 
20-94 

369.3  (a)  revised  (effective  date 
pending) 


.32657 


4V420 
.  32657 

i6«70 

J6«70 
...8331 
.32657 


...8335 
.32657 

...8335 
.32657 
...8335 


49420 
.32657 
49420 
.32657 


49420 
32657 
49420 
.32657 


Regulation  at  59  FR  8335  eff.  4- 

20-94 32657 

369.4  (b)  revised  (effective  date 

pending) 8335 

Regulation  at  59  FR  8335  eff.  4- 

2(^94 32657 

369.21  Added:  OMB  number  (ef- 
fective date  pending) 8337 

Regulation  at  59  FR  8337  eff.  4- 

20-94 32657 

369.31  (a)(2)(v)(A)  and 
(b)(2)(iv)(A)  amended  (effec- 
tive date  pending) 8335 

Regulation  at  59  FR  8335  eff.  4- 
20-94 32657 

369.42  Heading  and  authority  ci- 
tation revised:  existing  text 
designated  as  (a):  (b)  added 
(effective  date  pending) 8337 

Regulation  at  59  FR  8337  eff.  4- 
2(^94 32657 

369.43  Amended  (effective  date 
pending) 8335 

Regulation  at  59  FR  8335  eff.  4- 
20-94 32657 

369.44  Removed;  new  369.44  redes- 
ignated from  369.45  and 
amended  (effective  date 
pending) 8337 

Regulation  at  59  FR  8337  eff.  4- 
20-94 32657 

369.45  Redesignated  as  369.44: 
new  369.45  redesignated  from 
369.46  (effective  date  pend- 
ing)   8337 

Regulations  at  59  FR  8335  and 
8337  eff.  4-20-94 32657 

369.46  Amended  (effective  date 
pending) 8335 

Redesignated    as    369.45:    new 

369.46  redesignated       from 

369.47  (effective    date    pend- 
ing)  8337 

Regulation  at  59  FR  8335  eff.  4- 
20-94 32657 

369.47  Redesignated  as  369.46: 
new  369.47  redesignated  from 

369.48  (effectWe    date    pend- 
ing)  8337 

Regulation  at  59  FR  8337  eff.  4- 
20-94 32657 

369.48  Amended  (effective  date 
pending) 8335 

Redesignated  as  369.47  (effec- 
tive date  pending) 8337 
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Regulations  at  59  FR  8335  and 

8337  eff.  4-20-94 32657 

371     Heading    revised    (effective 

date  pending) 8337 

Regulation  at  59  FR  8337  eff.  4- 

20-94 32657 

371.1    Amended    (effective    date 

pending) 8337 

Heading  revised  (effective  date 

pending) 8338 

Regulations  at  59  FR  8337  and 

8338  eff.  4-20-94 32657 

371.4  (b)  authority  citation  re- 
vised (effective  date  pending) 
8338 

Regulation  at  59  FR  8338  eff.  4- 

2(V-94 32657 

371.10    Revised    (effective    date 

pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 

20-94 32657 

371.21    (d)   through   (i)   amended 

(effective  date  pending) 8337 

(c)  revised:  (j)  amended  (effec- 
tive date  pending) 8338 

Regulations  at  59  FR  8337  and 

8338  eff.  4-20-94 32657 

371.30  (f)(2)(i)  and  (ii)  amended 

(effective  date  pending) 8337 

Regulation  at  59  FR  8337  eff.  4- 
20-94 32657 

371.40  Authority  citation  revised 
(effective  date  pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 
20-94 32657 

371.41  (a)(2)  and  (b)  amended  (ef- 
fective date  pending) 8337 

Regulation  at  59  FR  8337  eff.  4- 
20-94 32657 

371.42  (a)  and  (c)  amended  (effec- 
tive date  pending) 8337 

(a)  amended  (effective  date 
pending) 8338 

Regulations  at  59  FR  8337  and 
8338  eff.  4-20-94 32657 

371.43  (a)  and  (b)  amended  (effec- 
tive date  pending) 8337 

Authority  citation  revised  (ef- 
fective date  pending) 8338 

Regulations  at  59  FR  8337  and 

8338  eff.  4-20-94 32657 

373    Heading    revised    (effective 

date  pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 
20-94 32657 


373.1     Revised     (effective     date 

pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 
20-94 32657 

373.10  Revised  (effective  date 
pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 
20-94 32657 

373.11  Heading.  introductory 
text,  (a)  and  (c)  revised  (ef- 
fective date  pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 
20-94 32657 

373.12  Revised  (effective  date 
pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 

20-94 32657 

373.30  (f)(2)(i).  (g)(2)(i).  (iv)  and 
(h)(2)  revised  (OMB  number 
pending) 8338 

Regulation  at  59  FR  8338  eff.  4- 
20-94 32657 

OMB  number 33680 

373.40  Revised  (effective  date 
pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

373.41  Removed  (effective  date 
pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

373.42  Removed  (effective  date 
pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

374    Heading    revised    (effective 

date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

374.1     Revised     (effective     date 

pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

374.3  (b)  amended  (effective  date 

pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

374.10   (a)   revised:    (c)   amended 

(effective  date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

374.30  (f)(1).  (g)(1),  (2)(i),  (ii).  (iv) 
and    (v)   amended    (effective 

date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 
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TITLE  34    Chapter  Ill-Con. 

374.40  Revised  (effective  date 
pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

374.41  Removed;  new  374.41  redes- 
ignated from  374.42  and 
amended  (effective  date 
pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

374.42  Redesignated  as  374.41  (ef- 
fective date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

374.43  Removed  (effective  date 
pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

375    Heading    revised    (effective 

date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

375.1  Amended:  heading  and  au- 
thority citation  revised  (ef- 
fective date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

375.2  (a)  amended  (effective  date 
pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

375.4    (b)(1)    amended    (effective 

date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

375.10    Amended    (effective    date 

pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

375.30  (g)(2)  amended:  authority 
citation     revised     (effective 

date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

375.40  Authority  citation  revised 
(effective  date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

375.41  (a)  and  (b)  amended:  au- 
thority citation  revised  (ef- 
fective date  pending) 8339 

Regulation  at  59  FR  8339  eff.  4- 
20-94 32657 

375.42  Amended:  authority  cita- 
tion revised  (effective  date 
pending) RTITP 


Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

376  Regulation  at  57  FR  28441  eff. 

8-8-92 36670 

Heading  revised  (effective  date 

pending) 8339 

Authority  citation  revised 8339 

Regulation  at  59  FR  8339  eff.  4- 

20-94 32657 

376.1  Regulation  at  57  FR  28441 

eff.  8-*-92 36fi70 

Amended:  heading  and  author- 
ity citation  revised  (effec- 
tive date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

376.2  Authority  citation  revised 
(effective  date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

376.3  Regulation  at  57  FR  28441 

eff.  8-8-92 3<>e70 

Authority  citation  revised  (ef- 
fective date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

376.4  Regulation  at  57  FR  28441 

eff.  8-8-92 36870 

(d)(2)  removed:  (d)(1)  amended: 
(d)(3)  redesignated  as  as 
(d)(2):  new  (d)(3)  added  (effec- 
tive date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 

20-94 32657 

376.10  (a)(1),  (2)  and  (c)  amended: 
authority     citation     revised 

(effective  date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

376.30  (a),  (b).  (c)  heading,  (e)  and 
(0  amended:  authority  cita- 
tion revised 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

376.31  (0(1).  (2X11).  (g)(2)(l)  and 
(h)(2)(i)  amended:  authority 
citation     revised     (effective 

date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

376.40  Revised  (effective  date 
pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

376.41  Authority  citation  revised 
(effective  date  pending) 8340 
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Regulation  at  59  FR  8340  eff.  4- 

20-94 32657 

377  Added  (effective  date  pend- 
ing)  40709 

Regulation  at  58  FR  40709  eff. 

12-12-93 32656 

377.5  (a)  amended  (effective  date 

pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 

20-94 32657 

377.11  Authority  citation  revised 

(effective  date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 

20-94 32657 

37'  Revised  (effective  date  pend- 
ing)  35764 

iiegulatlon  at  58  FR  35764  eff. 

9-6-94 32656 

378.3  Authority  citation  revised 

(effective  date  pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

379.1  Revised  (effective  date 
pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

379.2  Revised  (effective  date 
pending) 8340 

Regulation  at  59  FR  8340  eff.  4- 
20-94 32657 

379.3  Redesignated  as  379.4:  new 

379.3  added    (effective    date 
pending) 8341 

Rejrulation  at  59  FR  8341  eff.  4- 
20-94 32657 

379.4  Redesignated  as  379.5:  new 

379.4  redesignated  from  379.3 
(effective  date  pending) 8341 

Regulation  at  59  FR  8341  eff.  4- 
20-94 32657 

379.5  Redesignated  from  379.4  (ef- 
fective date  pending) 8341 

Regulation  at  59  FR  8341  eff.  4- 
20-94 32657 

379.10  (a)  through  (d)  revised:  (e) 
added  (effective  date  pend- 
ing)  8341 

Regulation  at  59  FR  8341  eff.  4- 
20-94 32667 

379.11  Added  (effective  date  pend- 
ing)   8341 

Regulation  at  59  FR  8341  eff.  4- 

20-94 32657 

379.30  (f)(1),  (2)(i),  (ii),  (ill). 
(g)(2)(i)  and  (h)(1)  amended 
(effective  datp  pending*  8341 


Regulation  at  59  FR  8341  eff.  4- 

20-94 32657 

379.31  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)   8341 

Regulation  at  59  FR  8341  eff.  4- 
20-94 32657 

379.41  (f)  and  (g)  revised  (effec- 
tive date  pending) 8341 

Regulation  at  59  FR  8341  eff.  4- 
20-94 32657 

379.42  Introductory  text  and  (a) 
amended  (effective  date 
pending) 8341 

Regulation  at  59  FR  8341  eff.  4- 
20-94 32657 

379.43  (d)  amended:  (f)  and  (1)  re- 
moved: (g),  (h),  and  (j) 
through  (n)  redesignated  as 
(f)  through  (1)  and  revised 
(OMB  number  pending) 8341 

Regulation  at  59  FR  8341  eff.  4- 

20-94 32657 

OMB  number 33680 

379.44  (c)  added  (effective  date 
pending) 8342 

Regulation  at  59  FR  8342  eff.  4- 

20-94 32657 

380    Heading    revised    (effective 

date  pending) 8342 

Authority  citation  revised 8342 

Regulation  at  59  FR  8342  eff.  4- 
20-94 32657 

380.1  Revised  (effective  date 
pending) 8342 

Regulation  at  59  FR  8342  eff.  4- 
20-94 32657 

380.2  (a)  and  (b)  amended:  au- 
thority citation  revised  (ef- 
fective date  pending) 8342 

Regulation  at  59  FR  8342  eff.  4- 
20-94 32657 

380.3  (a)  and  (b)  amended:  au- 
thority citation  revised  (ef- 
fective date  pending) 8342 

Regulation  at  59  FR  8342  eff.  4- 
20-94 32657 

380.4  Heading,  (b)(1).  (2)  intro- 
ductory text,  (i)  and  (ii) 
amended:  authority  citation 
revised  (effective  date  pend- 
ing)  8342 

Regulation  at  59  FR  8342  eff.  4- 
20-94 32657 

380.5  Regulation  at  57  FR  28441 

eff.  8-8-92 36870 
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TITLE  34    Chapter  Ill-Con 
lanoi,   lO)  and   authority   cita- 
tion  revised   (effective   date 

pending) 8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 32657 

380.6  (b)  amended:  authority  ci- 
tation revised  (effective  date 
pending) 8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 32657 

380.7  Authority  citation  revised 
(effective  date  pending) 8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 32657 

380.8  Introductory  text  amended: 
(a),  (c)  and  authority  cita- 
tion revised  (effective  date 
pending) 8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 326.57 

380.9  Regulation  at  57  PR  28441 

eff.  8-8-92 36670 

(b).  (c)  and  authority  citation 
revised  (effective  date  pend- 
ing)  8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 32657 

380.10  Authority  citation  revised 
(effective  date  pending) 8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 32657 

380.11  (hM2Xi)  amended;  author- 
ity citation  revised  (effec- 
tive date  pending) 8342 

Heading,  (a)(2)  and  (b)(l)(iv) 
amended  (effective  date 
pending) 8343 

Regulations  at  59  PR  8342  and 
8343  eff  4-20-94  32657 

380.12  (f)  and  (gKl)  amended:  au- 
thority citation  revised  (ef- 
fective date  pending) 8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 32657 

380.13  (h)(1).  (2)(i)  and  (il)  amend- 
ed; authority  citation  re- 
vised (effective  date  pending) 

Reguiation  at  59  PR  8342  efT.  4^ 
20-94 32657 

380.14  Authority  clUtlon  revised 
8342 

Regulation  at  59  PR  8342  eff.  4- 

20-94 32667 

380  15  Added:  0MB  number  (ef- 
fective datf  p^Tidintr^  ft^"^ 


Regulation  at  59  PR  8343  eff.  4- 
20-94 32657 

380.20  Regulation  at  57  PR  28442 

eff.  8-8-92 36«70 

Amended;  authority  citation 
revised  (effective  date  pend- 
ing)  8342 

Regulation  at  59  PR  8342  eff.  4- 
20-94 32657 

380.21  Added  (effective  date  pend- 
ing)   8343 

Regulation  at  59  PR  8343  eff.  4- 

20-94 32657 

381  Added  (effective  date  pend- 
ing)  43022 

Regulation  at  58  PR  43022  eff. 
4-20-94 32657 

381.2  (a)  and  (c)  amended;  (b)  re- 
vised (effective  date  pending) 
8343 

Regulation  at  59  PR  8343  eff.  4- 
20-94 32657 

381.3  (a)(4)  revised  (effective  date 
pending) 8344 

Regulation  at  59  PR  8344  eff.  4- 

20-94 32657 

381.5  (b)  amended  (effective  date 

pending) 8344 

Regulation  at  59  PR  8344  eff.  4- 

20-94 32657 

381.10     (a)(6)(ii)     revised     (0MB 

number  pending) 8344 

Regulation  at  59  PR  8344  eff.  4- 

20-94 32657 

0MB  number 33680 

381.21   (h)(1)  amended  (effective 

date  pending) 8344 

Regulation  at  59  PR  8344  eff.  4- 

20-94 32657 

381.30  (c)  introductory  text  and 
(1)  revised  (effective  date 
pending) 8344 

Regulation  at  59  PR  8344  eff.  4- 
20-94 32657 

381.31  (b)  amended  (effective  date 
pending) 8344 

Regulation  at  59  PR  8344  eff.  4- 

20-94 32657 

381.33  (b)   revised:   (d)  amended 

(effective  date  pending) 8344 

Regulation  at  59  PR  8344  eff.  4- 

20-94 32657 

385  Authority  citation  revised 8344 

385.1     Revised     (effective     date 

pending) 8344 
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Regulation  at  59  PR  8344  eff.  4- 
20-94 32657 

385.2  Revised  (effective  date 
pending) 8345 

Regulation  at  59  PR  8345  eff.  4- 
20-94 32657 

385.3  Revised  (effective  date 
pending) 8345 

Regulation  at  59  PR  8345  eff.  4- 
20-94 32657 

385.4  (b)  and  authority  citation 
revised  (effective  date  pend- 
ing)   8345 

Regulation  at  59  PR  8345  eff.  4- 

20-94 32657 

385.20    Amended    (effective   date 

pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 

20-94 32657 

385.32  (a)(2)(v)(A),  (b)(2)(iv)(A) 
and  (iii)  amended:  authority 
citation  revised  (effective 
date  pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

385.40  Revised  (effective  date 
pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

385.41  Amended  (effective  date 
pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

385.43  Revised  (effective  date 
pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

385.44  Revised  (effective  date 
pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

385.45  Added  (0MB  number  pend- 
ing)  8347 

Regulation  at  59  PR  8347  eff.  4- 

20-94 32657 

0MB  number 33680 

385.46  Added  (effective  date  pend- 
ing)   8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

386  Revised  (effective  date  pend- 
ing)  31066 

387.1  Amended:  authority  cita- 
tion revised  (effective  date 
pending) 8347 


Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

387.2  Authority  citation  revised 
(effective  date  pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

387.3  Authority  citation  revised 
(effective  date  pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 

20-94 32657 

387.10  Authority  citation  revised 

(effective  date  pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 

20-94 32657 

387.30  (g)(2)  and  (h)(2)(iii)  amend- 
ed: authority  citation  re- 
vised (effective  date  pending) 

8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

387.40  Authority  citation  revised 
(effective  date  pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

387.41  Authority  citation  revised 
(effective  date  pending) 8347 

Regulation  at  59  PR  8347  eff.  4- 
20-94 32657 

389.1  Authority  citation  revised 
(effective  date  pending) 8348 

Regulation  at  59  PR  8348  eff.  4- 
20-94 32657 

389.2  Authority  citation  revised 
(effective  date  pending) 8348 

Regulation  at  59  PR  8348  eff.  4- 
20-94 32657 

389.3  Authority  citation  revised 
(effective  date  pending) 8348 

Regulation  at  59  PR  8348  eff.  4- 

20-94 32657 

389.10  Authority  citation  revised 

(effective  date  pending) 8348 

Regulation  at  59  PR  8348  eff.  4- 

20-94 32657 

389.30  (g)  introductory  text.  (1) 
and  (2)  amended  (effective 
date  pending) 8348 

Regulation  at  59  PR  8348  eff.  4- 
20-94 32657 

389.40  Authority  citation  revised 
(effective  date  pending) 8348 

Regulation  at  59  PR  8348  eff.  4- 
20-94 32657 

389.41  .Authority  citation  revised 
(effective  date  pending) 8348 
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TITLE  34   Chaptof  III -Con 

lieh'ulaLion  aL  o8  FK  8348  eff.  4- 

20-94 32657 

390  1     Revised     (effective     date 

pending) 8348 

Regulation  at  59  FR  8348  eff.  4- 

20-94 32657 

390.2  Authority  citation  revised 

{effective  date  pendini?) 8348 

Regulation  at  59  FR  8348  eff.  4- 

20-94 32657 

390  3  Authority  citation  revised 

(effective  date  pending) 8348 

Regulation  at  59  FR  8348  eff.  4- 

20-94 32657 

390.10  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)  8348 

Regulation  at  59  FR  8348  eff.  4- 

20-94 32857 

39030  (g)  heading.  (1)  and  (2) 
amended       (effective       date 

pending) 8348 

Regulation  at  59  FR  8348  eff.  4- 
20-94 32657 

390.40  Authority  citation  revised 
(effective  date  pending) 8348 

Regulation  at  59  FR  8348  eff.  4- 
20-94 32657 

390.41  Authority  citation  revised 
(effective  date  pending) 8348 

Regulation  at  59  FR  8348  eff.  4- 
20-94 32657 

Chapter  tV— Offlc©  of  Vocotional 
and  Acjutt  Education,  Depart- 
ment of  Education  (Parts 
400-499) 

MX)  Reguiaiion  at  57  FR  36724  eff. 

9-2&-92 iMTO 

401  Regulation  at  57  FR  36730  eff. 
9-2&-92 36670 

402  Regulation  at  57  FR  36733  eff. 
9-28-92 36670 

403  Regulation  at  57  FR  36735  eff. 
9-2&-92 36670 

405  Regulation  at  57  PR  36761  eff. 
9-28-92 36670 

406  Regulation  at  57  PR  36763  eff. 
9-28-92  36670 

407  Regulation  at  57  PR  36765  eff. 
9-2&-92 36670 

408  Regulation  at  57  PR  36767  eff. 
9-28-92 36670 

409  Regrulation  at  57  FR  36771  and 
36724  efr  9  2»^92  36670 


410  Regulation  at  57  PR  36773  eff. 
9-28-92 3««7( 

411  Regulation  at  57  PR  36776  eff. 
9-28-92 366  7( 

412  Regulation  at  57  FR  36778  eff. 
9-28-92 3667C 

413  Regulation  at  57  FR  36780  eff. 
9-28-92 36870 

414  Regulation  at  57  FR  36782  eff. 
9-28-9^ 36870 

415  Regulation  at  57  FR  36784  eff. 
9-28-92 36*70 

416  Regulation  at  57  FR  36786  eff. 
9-28-92 3A«70 

417  Regulation  at  57  FR  36788  eff. 
9-28-92 3««70 

418  Regulation  at  57  FR  36791  eff. 
9-2a-92 36fi70 

419  Regulation  at  57  FR  36794  eff. 
9-28-92 36870 

421  Regulation  at  57  FR  36796  eff. 
9-28-92 36870 

422  Regulation  at  57  FR  36797  eff. 
9-28-92 36870 

423  Regulation  at  57  FR  36799  eff. 
9-2&-92 36«70 

424  Regulation  at  57  FR  36801  eff. 
9-28-92 36«70 

425  Regulation  at  57  PR  24091  eff. 
7-29-92;  Regulation  at  57  FR 
36803  eff.  9-28-92 36670 

426  Regulation  at  57  FR  24091  eff. 
7-29-92;  Regulation  at  57  FR 
36805 36870 

427  Regulation  at  57  FR  36810 
eff.9-28-92 36870 

428  Regulation  at  57  FR  36812 
eff.9-2&-92 36870 

429.11  (a)  corrected 1652 

429.30  (a),  (b)  and  (d)  corrected 

1652 

431  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

432  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

433  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

434  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

435  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

436  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

437  Regulation  at  57  FR  24091  eff. 
7-29-92 36670 
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438  Regulation  at  57  FR  24091  eff. 

7-29-92 36670 

441  Regulation  at  57  FR  24091  eff. 

7-29-92 36670 

460  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

460.2  Regulation  at  57  FR  24091 

eff.  7-29-92 36870 

460.3  Regulation  at  57  FR  24091 

eff.  7-29-92 36670 

460.4  Regulation  at  57  FR  24092 

eff.  7-29-92 36670 

461  Regulation  at  57  FR  24091  eff. 
7-29-92 36670 

462  Regulation  at  57  FR  24091  eff. 
7-29-92 36670 

462.30   (c)   added:   0MB   number 

(effective  date  pending) 1443 

Regulation  at  59  FR  1443  eff.  3- 
3-94 32657 

462.32  Revised;  0MB  number  (ef- 
fective date  pending) 1443 

Regulation  at  59  FR  1443  eff.  3- 
3-94 32657 

462.50  Regulation  at  57  FR  24100 

eff.  7-29-92 36670 

463  Regulation  at  57  FR  24091  eff. 
7-29-92 36670 

464  Regulation  at  57  FR  24100  eff. 
7-29-92 36670 

471  Regulation  at  57  FR  24091  eff. 
7-29-92 36670 

472  Regulation  at  57  FR  24091  eff. 
7-29-92 36670 

472.5  (a)  revised;  (b)  amended  (ef- 
fective date  pending) 1443 

Regrulation  at  59  FR  1443  eff.  3- 

3-94 32657 

472.10-^72.11  (Subpart  B)  Re- 
moved (effective  date  pend- 
ing)   1443 

Regulation  at  59  FR  1443  eff.  3- 
3-94 32657 

472.20  Regulation  at  57  FR  24102 

eff.  7-29-92 36670 

(c)     removed     (effective     date 

pending) 1443 

Regulation  at  59  FR  1443  eff.  3- 

3-94 32657 

472.21  (b)  revised;  (e)  added  (ef- 
fective date  pending) 1443 

Regulation  at  59  FR  1443  eff.  3- 
3-94 32657 

472.22  (a)(3).  (4).  (c)(3).  (4), 
(d)(2)(iii),  (iv).  (f)(4)  and  (5) 
amended:         ^a>(5>.         (c>(5>. 


(d)(2)(v),  (f)(6).  (6)  note  and 
(h)  added;  (b)  introductory 
text,  (cKl).  (d)  introductory 
text,  (e)  introductory  text, 
(2)(i),  (O  introductory  text 
and  (g)  introductory  text  re- 
vised; 0MB  number  (effec- 
tive date  pending) 1443 

Regulation  at  59  FR  1443  eff.  3- 
3-94 32657 

472.30  Regulation  at  57  FR  24102 

eff.  7-29-92 36870 

Redesignated    as    472.32;    new 

472.30    added    (effective    date 

pending) 1444 

Regulation  at  59  FR  1444  eff.  3- 

3-94 32657 

472.31  Redesignated  as  472.33; 
new  472.31  and  note  added 
(effective  date  pending) 1444 

Regulation  at  59  FR  1444  eff.  3- 
3-94 32657 

472.32  Redesignated  from  472.30 
(effective  date  pending) 1444 

(b),  (d)(1)  and  (e)  revised  (effec- 
tive date  pending) 1445 

Regulations  at  59  FR  1444  and 
1445  eff.  3-3-94 32657 

472.33  Redesignated  from  472.31 
(effective  date  pending) 1444 

Regulation  at  59  FR  1444  eff.  3- 
3-94 32657 

472.34  Added  (effective  date  pend- 
ing)   1445 

Regulation  at  59  FR  1445  eff.  3- 
3-94 32657 

473  Regulation  at  57  FR  24102  eff. 
7-29-92 36870 

474  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

475  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 

476  Regulation  at  57  PR  24091  eff. 
7-29-92 36870 

477  Regulation  at  67  FR  24091  eff. 
7-29-92 36870 

489  Regulation  at  57  FR  24105  eff. 
7-29-92 36870 

490  Regulation  at  57  FR  24107  eff. 
7-29-92 36870 

491  Regulation  at  57  FR  24091  eff. 
7-29-92 36870 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  34 

Chapter  V— Office  o*  Bilingual 
Education  and  Mlnofity  Lan- 
guages Affairs,  Department  of 
Education  (Parts  500—599) 

555  Resrulation  at  57  FR  53195  eff 

12-21-92 36470 

562.2  Reflation  at  57  FR  30343 
eff.9-18-92 i««70 

562.3  Regulation  at  57  FR  30343 
eff.9-18-92 3««70 

581.591  Regrulatlon  at  67  FR  56797 

eff.  11-30-92 36870 


0MB  number  pending 22343 

600.40—600.41    (Subpart    D)    Re- 
vised  22345 

Regrulatlon  at  59  FR  22345  eff. 
in  part  7-1-94 32667 

600  40  Regulation  at  58  FR  13342 

eff.  4-28-93 36871 

600.41  Regrulatlon  at  67  FR  47753 

eff.  12-»-92 36870 

Regrulation  at  58  FR  13342  eff. 
4-28-93  36871 

600.51—600.56  (Subpart  E)  Added 

22063 

600.56  (a)  introductory  text  cor- 
rected  33681 

secondary    Education.    Depart-     600.56  (o  corrected ^i 

ment      of      Education      (Parts     ^oi  Removed 22064 


Chapter      VI— Office      of      Post- 
sec  on^ 
ment 
600-699) 


600  Authority  citation  revised 22335 

600.1—600.11  (Subpart  A)  Revised 

22336 

Regulation  at  69  FR  22336  eff. 

in  part  7-1-94 32667 

600.2    Amended    (effective    date 

pending) 39620 

Regulation  at  58  FR  39620  eff. 
9-6-93 32667 

600.5  Regulation  at  57  FR  57309 

eff.  1-2&-93 36870 

OMB  number  pending 22337 

(e)(1)  corrected;   (eK2)  and  (3) 

correctly  revised 32082 

600.6  Regulation  at  57  FR  57309 

eff.  1-29-93 36870 

600.7  OMB  number  pending 22339 

(eK2)    introductory    text    and 

(gHl)  corrected;  (g)(2)  and  (3) 
correctly  revised 32082 

600.9  Regulation  at  57  FR  57310 

eff.  1-29-93 36870 

600.10  OMB  number  pending 22341 

600.20—600.21    (Subpart    B)    Re- 
vised  22342 

Regulation  at  59  FR  22342  eff. 

in  part  7-1-94 32657 

600.20  OMB  number  pending 22342 

600.30— 600  32  (Subpart  C)  Revised 

22343 

Regulation  at  58  FR  22343  eff. 
in  part  7-1-94 32657 

600.30  Regulation  at  57  FR  57310 

eff.  1-2^93 36870 

OMB  number  pending 22343 

600.31  Regulation  at  57  FR  57310 

"     eff  1-29-93 36870 


602  Revised 22253 

Regulation  at  59  FR  22253  eff. 

7-1-94 32657 

602.4  OMB  number  pending 22256 

602.10  OMB  number  pending 22255 

602.27  OMB  number  pending 22260 

608  Revised  (effective  date  pend- 
ing)  38713 

Regulation  at  58  FR  38713  eff. 
9-6-93 32656 

609  Revised  (effective  date  pend- 
ing)  38717 

Regulation  at  58  FR  38717  eff. 
9-6-93 32656 

610  Added  (effective  date  pend- 
ing)  50167 

Reg\ilation  at  58  FR  50167  eff. 
11-8-93 32657 

612.2  Regulation  at  SB  FR  27140 

eff.  6-20-93 36871 

614  Revised  (effective  date  pend- 
ing)  42627 

Regulation  at  58  FR  42627  eff. 
9-24-93 32656 

617.1—617.8  (Subchapter  A)  Regu- 
lation at  58  FR  28505  eff.  6- 
28-93 36871 

617.11—617.29  (Subchapter  B) 
Regulation  at  58  FR  28506  eff. 
6-28-93 36871 

617.51—617.67  (Subchapter  D) 
Regulation  at  58  FR  28505  eff. 
6-28-93 36871 

624  Regulation  at  58  FR  28506  eff. 
6-28-93  36871 

625  Regulation  at  58  FR  28506  eff. 
6-28-93 36871 

626  Regulation  at  58  FR  28505  eff. 
6-28-93 3687 1 
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627  Regulation  at  58  FR  28505  eff. 

6-28-93 36871 

628.1  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.2  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.3  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.4  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.5  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.6  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.10  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.20  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.30  Regulation  at  49  FR  28520 
eff.  9-14-84:  Regulation  at  68 

FR  11163  eff.  4-28-93 36871 

628.31  Regulation  at  58  FR  11163 

eff.  4-28-93 36671 

628.32  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.40  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.41  Regulation  at  58  FR  11163 

eff.  4-28-9b 36871 

628.42  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.43  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.44  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.45  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.46  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

628.47  Regulation  at  58  FR  11164 

eff.  4-28-93 36871 

628.48  Regulation  at  58  FR  11163 

eff.  4-28-93 36871 

630.2  Regulation  at  58  FR  27144 

eff.  6-20-93 36871 

630.4  Regulation  at  58  FR  27145 

eff.  6-20-93 36871 

630.5  Regulation  at  58  FR  27145 

eff.  6-20-93 36871 

630.11  Regulation  at  57  FR  30343 

eff.  9-18-92 36870 

Regiilation  at  58  FR  27145  eff. 

6-20-93 36871 

630.22  Regulation  at  57  FR  30343 

eff  9-18-92  36870 


630.23  Regulation  at  57  FR  30343 

eff.  9-18-92 36870 

631  Revised  (effective  date  pend- 
ing)  42653 

Regulation  at  58  FR  42653  eff. 
9-25-93 32656 

632  Revised  (effective  date  pend- 
ing)  42656 

Regulation  at  58  FR  42656  eff. 
9-26-93 32656 

633  Revised  (effective  date  pend- 
ing)  42658 

Regulation  at  58  FR  42658  eff. 
9-25-93 32656 

634  Revised  (effective  date  pend- 
ing)  42659 

Regulation  at  58  FR  42659  eff. 

9-25-93 32656 

636  Revised  (effective  date  pend- 
ing)  42660 

Regulation  at  58  FR  42660  eff. 

9-26-93 32656 

636  Regulation  at  58  FR  28505  eff. 

6-28-93 36871 

Added  (effective  date  pending) 

42663 

Regulation  at  58  FR  42663  eff. 

9-25-93 32667 

637.1  Regulation  at  57  FR  54302 

eff.  11-18-92 36870 

637.3  Regulation  at  57  FR  54302 

eff.  11-18-92 36870 

637.4  Regulation  at  57  FR  54302 

eff.  11-18-92 36870 

637.12  Regulation  at  57  FR  54302 

eff.  11-18-92 36670 

637.14  Regulation  at  57  FR  54302 

eff.  11-18-92 36870 

637.32  Regulation  at  57  FR  54302 

eff.  11-18-92 36870 

639.1  Regulation  at  57  FR  49650 

eff.  12-18-92 36870 

639.2  Regulation  at  57  FR  49650 

eff.  12-18-92 36870 

639.3  Regulation  at  57  FR  49650 

eff.  12-18-92 36870 

639.4  Regulation  at  57  FR  49650 

eff.  12-18-92 36870 

639.10  Regulation  at  57  FR  49650 

eff.  12-18-92 36870 

639.11  Regulation  at  57  FR  49650 

eff.  12-18-92 36870 

639.30  Regulation  at  57  FR  49650 

eff.  12-18-92 36870 

639.31  Regulation  at  57  FR  49660 

eff.  12-18-92 36870 
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TITLE  34    Chapter  Vl-Con. 
tx».4u  ReguiaLion  at  57  FR  49650 

eff.  12-18-92 36870 

642    Heading    revised    (effective 

date  pending) S1519 

Authority  citation  revised S1S)9 

Regrulatlon  at  58  FR  51519  eff. 

11-1&-93 32667 

642.1     Revised     (effective     date 

pending) 51519 

Regulation  at  58  FR  51519  eff. 

11-15-93 32657 

6422  (b)  and  authority  citation 
revised  (effective  date  pend- 
ing)      51519 

Regulation  at  58  FR  51519  eff. 
11-15-93 32657 

642.3  (a)  and  (b)  amended:  au- 
thority citation  revised  (ef- 
fective date  pending) 51519 

Regulation  at  58  FR  51519  eff. 
11-15-93 32657 

642.4  (a)  and  authority  citation 
revised  (effective  date  pend- 
ing)  51519 

RegulaUon  at  58  FR  51519  eff. 

11-15-93 32657 

642.5  (b)  amended  (effective  date 
pending) 51519 

Regulation  at  58  FR  51519  eff. 
11-15-93 32657 

642.6  Removed  (effective  date 
pending) 51519 

Regulation  at  58  FR  51519  eff. 

11-15-93 32667 

642.10     Revised     (effective    date 

pending) 51519 

Regulation  at  68  FR  51519  eff. 

11-15-93 32657 

642.31  (0(2)  amended;  (f)(2Kiil) 
and  authority  citation  re- 
vised (effective  date  pending) 
51519 

Regulation  at  58  FR  51519  eff. 

11-15-93 32657 

642.32  (cK2Kli)  amended  (effec- 
tive date  pending) 51520 

Regulation  at  58  FR  51520  eff. 
ll-lS-93 32657 

642.33  Authority  citation  revised 
(effective  date  pending) 51519 

Regulation  at  58  FR  51519  eff. 
11-15-93 32667 

642.34  Authority  citation  revised 
(effective  date  pending)  51519 

(b)  amended  and  redesignated 
afl  (c\  iftv20v  '21  >  and  new  'b> 


added  (effective  date  pend- 
ing)  51520 

Regulations  at  58  FR  51519  and 
51520  eff.  11-15-93 32667 

642.40  Authority  citation  revised 
(effective  date  pending) 51519 

Regiilation  at  58  FR  51519  eff. 
11-15-93 32657 

642.41  Authority  citation  revised 
(effective  date  pending) 51519 

Regulation  at  58  FR  51519  eff. 
11-15-93 32657 

643  Revised  (effective  date  pend- 
ing)  59145 

Regulation  at  58  FR  59146  e^. 

12-25-93 32667 

644  Revised  (effective  date  pend- 
ing)  2658 

Reg\ilation  at  69  FR  2668  eff.  3- 

4-94 32657 

646    Authority    citation    revised 

(effective  date  pending) 51520 

646.1  Authority  citation  revised 
(effective  date  pending) 51520 

Regulation  at  58  FR  51520  eff. 

11-15-93 32657 

645.2  (c)  redesignated  as  (d);  new 

(c)  added;  authority  citation 
revised  (effective  date  pend- 
ing)  51520 

Regulation  at  58  FR  51520  eff. 

11-15-93 32657 

646.3  (aXlKiv).  (v)  stnd  authority 
citation  revised;  (a)(l>(vi)  re- 
moved (effective  date  pend- 
ing)  51520 

Regulation  at  58  FR  51520  eff. 
11-15-93 32657 

645.4  (c)  and  authority  citation 
revised  (effective  date  pend- 
ing)  51520 

Regulation  at  58  FR  51520  eff. 
11-15-93 32657 

645.5  (a)  revised  (effective  date 
pending) 51520 

Regulation  at  58  FR  51520  eff. 
11-1^93 32667 

646.6  (b)  amended;  authority  ci- 
tation added  (effective  date 
pending) 51520 

Regulation  at  58  FR  51520  eff. 

11-15-93 32667 

645.10  (c)  and  (d)  redesignated  as 

(d)  and  (e):  new  (c)  added; 
new  (d)  introductory  text, 
(8).   (9)  and  authority  ciU- 
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tion    revised;    (d)(10)    added; 
new   (e)   amended   (effective 

date  pending) 51520 

Regulation  at  68  FR  51520  eff. 
11-15-93 32657 

645.11  Authority  citation  revised 
(effective  date  pending) 51520 

Regulation  at  58  FR  51520  eff. 

11-15-93 32657 

645.12  Authority  citation  revised 
(effective  date  pending) 51520 

(d)  amended  (effective  date 
pending) 51521 

Regulations  at  58  FR  51520  and 
51521  eff.  11-15-93 32657 

645.13  Authority  citation  revised 
(effective  date  pending) 51520 

(b)  amended  (effective  date 
pending) 51521 

Regulations  at  68  FR  51520  and 
51521  eff.  11-15-93 32657 

645.14  Authority  citation  revised 
(effective  date  pending) 51520 

Reg\iIation  at  58  FR  61620  eff. 
11-15-93 32667 

645.30  Authority  citation  revised 
(effective  date  pending) 51520 

Regulation  at  58  FR  51520  eff. 
11-15-93 32657 

645.31  Authority  citation  revised 
(effective  date  pending) 51520 

(gK3)(lv)  amended  (effective 
date  pending) 51521 

Regulations  at  58  FR  51520  and 
51521  eff.  11-15-93 32657 

645.32  Authority  citation  revised 
(effective  date  pending) 51520 

Regulation  at  58  FR  61520  eff. 
11-15-93 32657 

645.40  Authority  citation  revised 
(effective  date  pending) 51520 

Regulation  at  58  FR  51520  eff. 

11-15-93 32657 

645.41  Authority  citation  revised 
(effective  date  pending) 51520 

Regulation  at  58  FR  51520  eff. 
11-15-93 32657 

645.42  Authority  citation  revised 
(effective  date  pending) 51520 

Regulation  at  68  FR  61620  eff. 
11-15-93 32667 

645.43  Authority  citation  revised 
(effective  date  pending) 51520 

(a)  revised  (effective  date 
pending) 51521 


Regulations  at  58  FR  51520  and 

51521  eff.  11-15-93 32657 

646   Authority    citation    revised 

(effective  date  pending) 51521 

646.1  Revised  (effective  date 
pending) 51521 

Regulation  at  58  FR  51521  eff. 
11-15-93 32667 

646.2  Amended;  authority  cita- 
tion revised  (effective  date 
pending) 51521 

Regulation  at  58  FR  51521  eff. 
11-15-93 32657 

646.3  (a)(5)  removed:  (a)(6)  redes- 
ignated as  (a)(5);  (a)(4),  (d)(3) 
and  authority  citation  re- 
vised (effective  date  pending) 
51521 

Regulation  at  58  FR  51521  eff. 
11-15-93 32667 

646.4  (a),  (b)  and  (c)  revised  (ef- 
fective date  pending) 51521 

Regulation  at  58  FR  51521  eff. 

11-1&-93 32667 

Authority    citation    correctly 

revised 33681 

646.5  Heading,  (a)  and  authority 
citation     revised     (effective 

date  pending) 51521 

Regulation  at  58  FR  51521  eff. 
11-15-93 32657 

646.6  Heading  and  authority  cita- 
tion revised:  (b)  amended  (ef- 
fective date  pending) 51522 

Regulation  at  58  FR  51522  eff. 

11-1&-93 32657 

646.10  Authority  citation  revised 

(effective  date  pending) 51521 

Heading    and     (aX9)     revised; 

(aK8)  amended;  (a)(10)  added 

(effective  date  pending) 51522 

Regulations  at  58  FR  51521  and 

51522  eff.  11-15-93 32657 

646.20  Authority  citation  revised 

(effective  date  pending) 51521 

Amended  (effective  date  pend- 
ing)  51522 

Regulations  at  58  FR  51521  and 

51522  eff.  11-15-93 32657 

646.30  Authority  citation  revised 

(effective  date  pending) 51521 

(b)    amended    (effective    date 
pending) 51522 

Regulations  at  58  FR  51521  and 
51522  eff.  11-15-93 32657 
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646.31  Authority  citation  revised 
(effective  date  pending) 51521 

(hM2Kii)  amended  (effective 
date  pending) 51522 

Regulations  at  58  FR  51521  and 
51522  eff.  11-15-93 32657 

646.32  Authority  citation  revised 
(effective  date  pending) 51521 

(aKD  and  (cK2)  amended  (effec- 
tive date  pending) 51522 

Regulations  at  58  FR  51521  and 

51522  eff.  11-15-93 32657 

646.40  Authority  citation  revised 

(effective  date  pending) 51521 

Regulation  at  58  FR  51521  eff. 

11-15-93 32657 

'"'46.41  Authority  citation  revised 

(effective  date  pending) 51521 

Regulation  at  58  FR  51521  eff. 

11-15-93 32657 

646.42  Authority  citation  revised 

(effective  date  pending) 51521 

(a)  revised  (effective  date 
pending) 51522 

Regulations  at  58  PR  51521  and 
51522  eff.  11-15-93 32657 

648  Regulation  at  58  FR  28506  eff. 
6-28-93 36871 

Added  (effective  date  pending) 

65842 

Regulation  at  58  FR  65842  eff. 
1-30-94 32657 

649  Revised  (effective  date  pend- 
ing)   42860 

Technical  correction 47069 

Regulation  at  58  FR  42860  eff. 
9-26-93 32657 

650  Revised 58084 

Regulation  at  58  FR  58064  eff. 

12-25-93 32657 

653  Revised  (effective  date  pend- 
ing)  42827 

Regulation  at  58  FR  42827  eff. 
9-25-93 32657 

653.2  Regulation  at  57  FR  30343 

eff.  9-18-92 36870 

653.3  Regulation  at  57  PR  30843 

eff.  9-18-92 36870 

654  Revised  (effective  date  (lend- 
ing)  42669 

Regulation  at  58  PR  42669  eff. 

^25-93 32657 

654.2  Regulation  at  57  PR  30344 

eff.  9-18-92 36«70 

654  4   Regulation  at  57  PR  30344 

eff  9-18-92  36870 


655.1   Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

655.3  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

655.4  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

655.10  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

655.30  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

655.32  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

656.3  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

656.5  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

656.6  Regulation  at  58  FR  32575 

eff.  7-25-93 32656 

656.21  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

656.22  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

656.23  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

656.30  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

657.1  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

657.2  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

657.3  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

657.4  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

657.5  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

657.21  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

657.31  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

658.1  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

658.3  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

658.10  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

658.11  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

658.34  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

658.35  Regulation  at  58  FR  32576 

eff.  7-25-93 32656 

658.41  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

660.1   Regulation  at  58  FR  32577 

eff.  7-25-93 32656 
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660.3  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

660.10  Regulation  at  58  FR  32677 

eff.  7-25-93 32656 

660.31  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

660.32  Regulation  at  58  PR  32577 

eff.  7-25-93 32656 

660.33  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

660.34  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

660.36  Regulation  at  58  FR  32677 

eff.  7-25-93 32656 

661.3  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

661.10  Regulation  at  58  FR  32677 

eff.  7-26-93 32656 

664  Regulation  at  67  FR  28976  eff. 

9-18-92 36870 

664.14  Regulation  at  57  FR  28976 

eff.  9-18-92 36870 

667  Added 22289 

Regulation  at  59  FR  22289  eff. 

in  part  7-1-94 32657 

667.3  0MB  number  pending 22290 

667  4  0MB  number  pending 22291 

667,8  OMB  number  pending 22292 

667.12  OMB  number  pending 22293 

667.15  OMB  number  pending 22294 

667.21  OMB  number  pending 22295 

667  22  OMB  number  pending 22296 

667.26  OMB  number  pending 22297 

668  Rejculatory  relief 52195 

Regulatory  relief 17648.  33681 

Authority  citation  revised 22318, 

22418 

668.1  Regulation  at  58  FR  32200 

eff.  7-23-93 21866 

(a),  (b)(2).  (3)  and  (c)  revised; 

(bK4)  removed 22418 

Regulation  at  59  FR  22418  eff. 

7-1-94 32657 

668.2  Regulation  at  58  FR  13343 

eff.  4-28-93 36871 

(b)    amended    (effective    date 

pending) 12520 

Regulation  at  58  FR  32200  eff. 

7-23-93 21866 

Revised 22418 

Regulation  at  59  FR  22418  eff. 

7-1-94 32657 

668.3  Added  (OMB  number  pend- 
ing)  22421 

Regulation  at  59  PR  22418  eff. 
7-1-94 32657 


668.7  (aKDdl)  and  (8)  revised; 
(aXlXill),  (13)  through  (16). 
(i).  (j)  and  (k)  added; 
(aXllKvil)  and  (12)  amended 
(effective  date  pending) 12520 

Regulations  at  58  FR  32200. 
32202  and  32203  eff.  7-23-93 21866 

668.8  (a)  introductory  text  and 
(2)(i)  revised:  (c)  and  (d) 
added:    pending    and    eff.    in 

part  1-1-94 39620 

Regulation  at  58  PR  39620  eff. 
in  part  7-1-94 69594 

Regulation  at  58  FR  32202  eff. 
7-23-93 21866 

Revised  (OMB  number  pend- 
ing)  22421 

Regulation  at  58  FR  39620  eff. 
9-6-93 32666 

Regulation  at  59  FR  22418  eff. 
7-1-94 32657 

668.9  Added:  pending  and  eff.  in 

part  1-1-94 39620 

Regulation  at  58  FR  39620  eff. 

in  part  7-1-94 69594 

Revised 22423 

Regulation  at  58  FR  39620  eff. 

9-6-93 32666 

Reg\ilation  at  59  FR  22423  eff. 

7-1-94 32667 

668.11  Revised 22423 

Regulation  at  59  FR  22423  eff. 

7-1-94 32657 

668.12  Regulation  at  57  FR  57310 

eff.  1-29-93 36870 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Redesignated    as    668.14;    new 

668.12    added    (OMB    number 

pending) 22423 

Regulation  at  59  FR  22423  eff. 

7-1-94 32657 

668.13  Regulation  at  58  FR  32201 

eff.  7-23-93 21866 

Redesignated    as    668.15    (OMB 

number  pending) 22423 

Added  (OMB  number  pending) 

22424 

Regulations  at  69  FR  22423  and 

22424  eff.  7-1-94 32667 

668.14  Regulation  at  58  FR  32201 

eff.  7-23-93 21866 

Redesignated  as  668.16:  new 
668.14  redesignated  from 
668.12  (OMB  number  pending) 
22423 
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TITLE  34    Chapter  Vl-Con 
Revised    ^OMB    number    pend- 
ing)  22425 

Regulations  at  M  FR  22423  and 
22425  eff.  7-1-94  32657 

668.15  Regulation  at  58  FR  13343 

eff.  4-2a-93 36871 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Redesignated    slb    668.17;    new 

668.15      redesignated       from 

668.13  (0MB  number  pending) 
22423 

Revised  (OMB  number  pend- 
ing)  22428 

Regulations  at  50  FR  22423  and 
22428  eff.  7-1-94 32667 

668.16  Redesignated  as  688.18; 
new  668.16  redesignated  from 

668.14  (OMB  number  pending) 
22423 

Revised  (OMB  number  pend- 
ing)  22431 

Regulations  at  59  FR  22423  and 
22431  eff.  7-1-94  32657 

668.17  (f).  (g)  and  (h)  added;  in- 
terim (effective  date  pend- 
ing)  22283 

Redesignated  from  668.15  (OMB 
number  pending) 22423 

Revised  (OMB  number  pend- 
ing)  22433 

Regulations  at  50  FR  22423  and 
22433  eff.  7-1-94  32657 

Regulation  at  59  FR  22283  eff 
in  part  7-1-94  (OMB  numbers 
pending) 33681 

668.18  Redesignated  from  668.16 
22423 

Regxxlation  at  59  FR  22423  eff. 
7-1-94 32657 

668.19  Regulation  at  58  FR  32203 

eff.  7-23-93 21866 

668.20  Regulation  at  58  FR  32203 

eff.  7-23-93 21866 

668.22  Regulations  at  58  FR  32202 

and  32203  eff.  7-23-93 21866 

Revised  (OMB  number  pend- 
ing)  22436 

Regulation  at  59  PR  22436  eff. 
7-1-94 32657 

668.23  Regulation  at  58  FR  32203 

eff.  7-2^-93 21866 

Revised  (OMB  number  pend- 
ing)  22439 

Regulation  at  59  FR  22439  eff. 
7-l-<M  32657 


668.24  Revised 22441 

Regulation  at  59  FR  22441  eff. 

7-1-94 32657 

668.25  Redesignated  as  668.26; 
new  668.25  added  (OMB  num- 
ber pending) 22441 

Regulation  at  59  FR  22441  eff. 
7-1-94 32657 

668.26  Redesignated  from  668.25 
(OMB  number  pending) 22441 

Revised  (OMB  number  pend- 
ing)  22442 

Regulations  at  59  FR  22441  and 
22442  eff.  7-1-94 32657 

668.32  Regulation  at  58  FR  32203 

eff.  7-23-93 21866 

668.33  Regulation  at  58  FR  32202 

eff.  7-23-93 21866 

668.34  Regulation  at  58  FR  32202 

eff.  7-23-93 21866 

668.43  (c)(4)  and  (5)  amended; 
(c)(6)  added 22318 

668.44  (a)(6)  and  (7)  amended; 
(a)(8)  added 22318 

668.47  Added  (OMB  number  pend- 
ing)  22318 

668.51  (c)  removed;  (d)  redesig- 
nated as  (c);  (a)  and  new  (c) 
revised 22066 

668.52  Amended 22067 

668.54  (a)(2)  and  (bX2)(vliKB)  re- 
vised; (a)(3)  removed;  (a)(4). 
(5)  and  (6)  redesignated  as 
(aK3).  (4)  and  (5) 22067 

668.55  (b)(2)  and  (c)  revised 22067 

(dK2)  amended 22068 

668.56  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(a)(5)(i)  and  (b)  introductory 
text  revised 22067 

668.57  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(aK2)  and  (dX2)  revised 22067 

668.58  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(aXDdi)  and  (2KiiKB)  amended 

22067 

(aXDd),       (ill).       (2X1).       (11). 

(lilXA),  (B).  (c).  (dXl)  and  (2) 

amended 22068 

668.59  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(a)  introductory  text,  (1)  intro- 
ductory text.  (1X1).  (2). 
(bX2XlXB).  (C).  (ilXA)  and 
(B)  revised 22067 
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(b)  introductory  text,  (1).  (c) 
introductory  text,  (IXii)  and 
(d)  amended 22068 

668.60  (b)  introductory  text. 
(IXiXA).  (iil).  (cXl).  (2)  intro- 
ductory text  and  (d)  revised; 
(bXlXiXC),  (D),  (ii).  (3).  (c) 
introductory  text.  (2X1).  (11) 

and  (eX2)  amended 22068 

668.61  Regulation  at  57  FR  39089 

eff.  11-8-92 36870 

(aX2)(iiXB)  revised;  (aK2XiiXB) 

amended  (OMB  number) 22068 

OMB  number  correctly  added 

23095 

668.72  (1)  revised 22320 

668.81  (aX2)  and  (f)  removed; 
(aXD  introductory  text, 
(1X1),  (ii)  and  (iii)  redesig- 
nated as  (a)  introductory 
text,  (1),  (2)  and  (3);  new  (a) 
introductory  text,  (b),  (c) 
and  (d)  revised;  (a)(4)  added 
22443 

Regulation  at  58  FR  13344  eff. 

4-28-93 36871 

Regulation  at  5"  FR  22443  eff. 

7-1-94 32657 

668.82  Revised 22444 

Regulation  at  59  FR  22444  eff. 

7-1-94 32657 

668.83  Regulation  at  58  FR  13344 

eff.  4-28-93 36871 

Revised 22445 

Regulation  at  59  FR  22445  eff. 

7-1-94 32657 

668  84  Regulation  at  57  FR  47753 

and  47754  eff.  12-^92 36870 

Revised 22446 

Regulation  at  58  FR  22446  eff. 

7-1-94 32667 

668.85  Regulation  at  57  FR  47753 
and  47754  eff.  12-3-92;  Regula- 
tion at  57  FR  60034  eff.  1-31- 

93 36870 

Revised 22447 

Regulation  at  59  FR  22447  eff. 

7-1-94 32657 

668.86  Regulations  at  57  FR  47753 

and  47754  eff.  12-3-92 36870 

Revised 22447 

RejTulation  at  59  FR  22447  eff. 

7-1-94 32657 

668.87  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

Revised 22448 


Regulation  at  59  FR  22448  eff. 
7-1-94 32657 

668.88  Regulation  at  57  FR  60034 
eff.  1-31-93;  Regulation  at  57 
FR  47753  and  47754  eff.  12-3-92 
36870 

(b)  introductory  text  and  (d) 
revised 22448 

Regulation  at  59  FR  22448  eff. 
7-1-94 32657 

668.89  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

(a),  (bX2)  and  (c)  introductory 

text  revised;  (d)  added 22448 

Regulation  at  59  FR  22448  eff. 

7-1-94 32657 

668.90  Regulation  at  57  FR  47753 
eff.  12-3-92;  Regulation  at  57 

FR  60034  eff.  1-31-93 36870 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Revised  (OMB  number  pend- 
ing)  22448 

Regulation  at  59  FR  22448  eff. 
7-1-94 32667 

668.91  Regulation  at  58  FR  13345 

eff.  4-28-93 36871 

Heading,  (aXl),  (2),  (b)  heading. 

(1),  (2)  introductory  text  and 

(c)  revised 22450 

Regulation  at  59  FR  22450  eff. 

7-1-94 32657 

668.92  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

Revised 22450 

Regulation  at  59  FR  22450  eff. 

7-1-94 32657 

668.93  Revised 22450 

Regulation  at  59  FR  22450  eff. 

7-1-94 32667 

668.94  Regulation  at  58  FR  13345 

eff.  4-28-93 36871 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Revised 22450 

Regulation  at  59  FR  22450  eff. 

7-1-94 32657 

668.95  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

Regulation  at  58  FR  32203  eff. 

7-23-93 21866 

Revised 22451 

Regulation  at  59  FR  22451  eff. 

7-1-94 32657 

668.96  Revised  (OMB  number 
pending) 22451 
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TITLE  34   Chapter  VI -Con. 
lU;»rulatlon  at  5S  FR  22451  eff. 
7-1-94 32657 

668.97  Revised 22451 

Regulation  at  59  FR  22451  eff. 

7-1-94 32657 

668.98  Regulation  at  57  FR  60084 

eff.  1-31-93 36870 

668.111  (a)  and  (b)  revised 22452 

Regulation  at  59  FR  22452  eff. 

7-1-94 32657 

668  112  Revised 22452 

Regnlation  at  59  FR  22452  eff. 
7-1-94 32657 

668.113  Revised     (OMB     number 
pending) 22452 

Regulation  at  59  FR  22452  eff. 
7-1-94 32657 

668.114  Regrxilation  at  57  FR  47753 

and  47754  eff.  12-3-92 3«70 

Revised 22452 

Regulation  at  59  FR  22452  eff. 

7-1-94 32657 

668.115  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

668.116  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

(b).   (d).  (eKl),   (f)  and  (g)  re- 
vised  22452 

Regulation  at  b9  FR  22452  eff. 
7-1-94 32657 

668.117  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

668.118  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

668.119  Refrulatlon  at  57  FR  47753 
eff.  12-3-92;  Regrulation  at  .57 


Appendix  A  added  (OMB  num- 
ber pending) 22453 

Appendix  D  amended  (OMB 
number  pending) 224M 

Regulations  at  59  FR  22453  and 
22454  eff.  7-1-94 32657 

669.3  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

669.4  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

669.21  Regulation  at  58  FR  32577 

eff.  7-25-93 32656 

671  Regulation  at  57  FR  24955  eff. 

6-12-92 36870 

671.1  Regulation  at  58  FR  32578 

eff.  7-25-93 32656 

671.2  Regulation  at  58  FR  32578 

eff.  7-25-93 32656 

671.3  Regulation  at  58  FR  32578 

eff.  7-2S-93 32656 

671.4  Regulation  at  58  FR  32578 

eff.  7-25-93 32656 

671.5  Regulation  at  58  FR  32578 

eff.  7-2&-93 32666 

671.11  Regulation  at  58  FR  32578 

eff.  7-25-93 32656 

671.20  Regulation  at  58  FR  32578 

eff.  7-25-93 32666 

671.21  Regulation  at  58  FR  32578 

eff.  7-25-93 32656 

674  Regulatory  relief 52195 

Regulatory  relief 17648.  32656.  32657. 

33681 

674.1  Regulation  at  57   FR  32344 

eff.  9-18-92 36870 

674.2  Regulation  at  57  FR  32344 
eff.  9-18-92 36870 


FR  60035  eff.  1-31-93 36870      674.8  Regulation  at  57  FR  32344 


668.120  Regulation  at  57  FR  47753 
eff.  12-3-92;  Regulation  at  57 

FR  47754  eff.  1-31-93 36870 

668.121  Regulation  at  57  FR  47753 

eff.  12-3-92 36870 

668.123  Revised 22453 

Regulation  at  59  FR  22453  eff. 

7-1-94 32657 

668.124  Regulation  at  57  FR  60035 

eff.  1-31-93 36870 

668.130-668.139  (Subpart  I)  Regu- 
lation at  58  FR  3184  eff.  2-25- 

93 36871 

668.131   Amended  (effective  date 

pending) 12521 

668  Regulation  at  58  FR  32203  eff. 

7  2a93   21866 

Appendix  E  added 22320 


eff.  9-18-92 36870 

674.18  Regulation  at  57  FR  32345 

eff.  ^18-92 36870 

674.19  Regulation  at  57  FR  32345 

eff.  »^  18-92 36870 

674.31  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

674.32  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

674.33  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

Regulation  at  57  FR  60706  eff. 

2-1-93       36871 

674  34  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

(bXlKl).      (ii)      and      (cK5Ki) 

through  (v)  correctly  added 

1652 


674.35  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

(b)(l)(i),      (11)      and      (cK4)(i) 
through  (V)  correctly  added 
1652 

674.36  Regulation  at  57  FR  32345 

eff.  9-18-92 36870 

(b)(l)(i)     and     (ii)     correctly 

added 1652 

674.38  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

674.42  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

674.43  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

674.45  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

674.47  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

Regulation  at  57  FR  60706  eff. 

2-4-93 36871 

674.49  Regulation  at  57  FR  32346 

eff.  9-18-92 36870 

(e)(4)(i)(A).  (B).  (0(2Xi)  and  (ii) 
correctly  added 1652 

674.50  Regulation  at  57  FR  32347 

eff.  9-18-92 36870 

Regulation  at  57  FR  60707  eff. 

2-4-93 36871 

674.52  Regulation  at  57  FR  32347 

eff.  9-18-92 36870 

674.57  Regulation  at  57  FR  32347 

eff.  9-18-92 36870 

674  Regulations  at  57  FR  32347, 
32349,  32351  and  32354  eff.  9- 
18-92 36870 

675  Regulation  at  57  FR  60707  eff. 
2-4-93 36871 

Regulatory  relief 17648.  32656,  32657. 

33681 
675.2  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

Regulation  at  57  FR  60707  eff. 

2-4-93 36871 

675.16  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.18  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.21  Regulation  at  57  FR  60707 

eff.  2-4-93 36871 

675.22  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.23  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.26  Regulation  at  57  FR  32356 

eff.  &  18-92 36870 


675.28  Regulation  at  57  FR  32356 

eff.  9-18-92 36870 

675.34  Regulation  at  57  FR  32357 

eff.  9-18-92 36870 

676  Regulation  at  57  FR  60707  eff. 

2-4-93 36871 

Regulatory  relief 52196 

Regulatory  relief 17648,  32656.  32657, 

33681 

676.2  Regulation  at  57  FR  32357 

eff.  9-18-92 36870 

676.3  Regulation  at  57  FR  32357 

eff.  9-18-92 36870 

676.14  Regulation  at  57  FR  60707 

eff.  2-4-93 36871 

676.16  Regulation  at  57  FR  32357 

eff.  9-18-92 36870 

676.18  Regulation  at  57  FR  32357 

elT.  &-18-92 36870 

682  Regulation  at  57  FR  60323  eff. 

2-1-93 36870 

Regtilatory  relief 52196 

Regulatory  relief 17648,  32656.  33681 

Technical  correction 32489 

Regulation  at  59  FR  17648  eff. 
6-15-94 32656 

682.100  (a)(3)  and  (4)  amended  (ef- 
fective date  pending) 25744 

(a)(2).  (3)  and  (4)  revised;  eff.  7- 
1-95 33348 

682.101  (c)    amended    (effective 

date  pending) 25744 

(c)  revised;  eff.  7-1-95 33348 

682.102  (d).  (eK3).  (4)  and  (5) 
amended  (effective  date 
pending) 25744 

(d)  and  (e)(1)  amended;  eff.  7-1- 

95  33348 

682.200  Amended .............2i^ 

(b)    amended    (eftectlve    date 

pending) 25744 

Regulation  at  59  FR  22454  eff. 

7-1-94 32656 

(a)(l)(i),  (11).  (b)(3)  and  (4)  re- 
designated as  (aXl).  (2).  (b)(4) 
and  (5);  new  (aX2)  and  (b) 
amended;  (b)(1)  and  (2)  re- 
vised; eff.  7-1-95 33348 

682.201  (a)  introductory  text. 
(2X1).  (bXl).  (6)  and  (cXlXD 
amended;  (cKlXii)  and  (2Xiii) 
revised;  (cXlXiii)  through 
(vi)  and  (3)  added  (effective 

date  pending) 25745 

(aX2).  (b)  introductory  text,  (1) 
and  (c)  revised;  (b)(5)  and  (6) 
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TITLE  34    Chapter  Vl-Con. 

amended;  (bK7)  added;  eff.  7- 

1-95 33349 

682.202  (b)(4)  revised;  (cHSHI)  re- 
moved; (cKSKll)  and  (111)  re- 
designated as  (cXSKD  and 
(cX5)(ll);  (aXlXlHC),  (D).  (11) 
through  (V).  (vll)  Introduc- 
tory text.  (A).  (Ix).  (bX5), 
(cX5)  Introductory  text,  new 
(CX5X1)  and  new  (il)  amend- 
ed; new  (eXSXlil)  and  (h) 
added  (effective  date  pend- 
ing)  25745 

(a)  Introductory  text  added: 
(aXl)  through  (4).  (c)  and  (d) 
revised  (OMB  number  pend- 
ing)  22475 

Eff.  date  corrected 29643 

682.204  Revised;  eff.  7-1-95 33350 

682.205  (c)  and  (d)  Introductory 
text  amended:  (dXD  and  (2) 
removed  (effective  date 
pending) 25745 

682.206  (eXl)  amended;  (eX3) 
added  (effective  date  pend- 
ing)  25746 

(cX2)  Introductory  text  and 
(eX2)  revised;  eff.  7-1-95 33352 

682.207  (dX2KiXA)  amended  (ef- 
fective date  pending) 25746 

(bXlXvXA)    and    (B)    revised; 
(bXlXvXD)  added:  eff.  7-1-95 
33352 

682.208  (eXl)  and  (2)  revised: 
(eX4).  (5)  and  (h)  added  (OMB 
number  pending) 22476 

682.209  (aXl).  (2X1).  (U).  (3M11XC). 
(D).  (E).  (bXl).  (2).  (cXlXl). 
(hX4Xll)   amended   (effective 

date  pending) 25746 

(cX2)  revised;  eff.  7-1-95 33352 

(axexi).  (7X11)  and  (hX4Hll)  re- 
vised; (axexili)  through  (Ix) 
added;  pending  and  eff.  in 
port  7-1-95 33593 

682.210  (aKSXil).  (8).  (bX6)  intro- 
ductory text.  (cX3)  amended 
(effective  date  pending) 25746 

(aXl)  and  (cX4)  revised:  (aKH) 
and  (s)  added;  pending  and 
eff.  in  part  7-1-95 335394 

682.211  (d)  and  (g)  amended  (ef- 
fective date  pending) 25746 

(aX3)  and  (h)  revised;  (fK6).  (7). 
(8).  (1)  and  (J)  added;  pending 
and  pff  in  part  7-1-95 33595 


682.215  Added  (OMB  number 
pending) 

682.300  (a).  (bK2Kli)  Introductory 
text  and  (A)  amended  (effec- 
tive date  pending) 

Heading,  (a).  (bXlXD  and  (c) 
revised:  eff.  7-1-95 

682.301  Heading.  (aXD  and  (b)  in- 
troductory text  revised; 
(aX3)  and  (4)  added:  eff.  7-1- 
95 

682.302  (dXlXvlXA)  and  (vll) 
amended  (effective  date 
pending) 

(b).  (cXlXiil).  (2)  introductory 
text.  (3)(1)  introductory  text 
and  (11)  Introductory  text  re- 
vised; (cX3Xlil)  added;  eff.  7- 
1-95 

682.400  (b)  Introductory  text  and 
(1X1)  revised:  (bX4)  added: 
eff.  7-1-95 

682.401  (b)(23)  added 

(bX14)  through  (22)  redesig- 
nated as  (bX15)  through  (23); 
(bX5Xll).  (7).  (8).  (9Xvl)  intro- 
ductory text.  (A)  and  new 
(bX16Xl)  amended;  new 
(bX14)  added  (effective  dat« 
pending) 

Regulation  at  59  FR  22454  eff. 
7-1-94 

(bX14)  through  (23)  correctly 
redesignated  as  (bX15) 
through  (24) 

(bX4)  through  (24),  (eX2)  and 
(3)  redesignated  as  (bX5) 
through  (25).  (eX3)  and  (4): 
(bXl),  (2).  new  (6).  new  (14). 
(16X1)  introductory  text  and 
(c)  revised;  new  (bX4). 
(16X111).  new  (24)  and  new 
(eX2)  added  (OMB  number 
pending) 

682.402  (d)  through  (k)  redesig- 
nated as  (f)  through  (m);  new 
(gX2Xii).  new  (hX2Kii)  and 
new  (kX3)  redesignated  as 
(gX2Xlv).  (hX2Xiii)  and 
(kX5):  heading,  (a),  (b).  (cXD, 
new  (f)(2).  (3),  (4)  introduc- 
tory text,  (g)heading.  (1)  in- 
troductory text.  (1X1).  (2)  in- 
troductory text.  (2X1),  (h) 
heading.  (2X111).  (3X1),  (11), 
(1X2)    heading,    introductory 
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.25746 
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.25746 
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.25746 
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text.  (Iv).  (j)  heading.  (1)  in- 
troductory text.  (2).  (kX2), 
(5).  (1)  and  (m)  introductory 
text  revised:  new  (d),  (e). 
(qXlXvl).  (vll).  (gX2Xii).  (ill). 
(hXlXiii).  (2Mii).  (iv).  (v). 
(k)(4)  and  (mX5)  added; 
(mX3Xii)    and    (4)    amended 

(OMB  number  pending) 22476 

New  (d).  (e).  (qKlXvi).  (vll), 
(gX2Xil).  (ill).  (hXlXiii). 
(2X11).  (iv).  (V).  (k)(4)  and 
(mX5)  added:  (mX3Xii)  and 
(4)   amended    (OMB   number 

pending) 

(aX2).  (gX3Xil).  (k)  Introduc- 
tory   text   and    (2)   amended 

(effective  date  pending) 

(eX13Xii)  and  (ili)  corrected 

682.404  (a)(5)  and  (h)  amended  (ef- 
fective date  pending) 

682  405  Added  (OMB  number 
pending) 

682406    (aK3)    revised    (effective 

date  pending) 

(aX12)  and  (13)  amended:  (aM14) 
added:  eff.  7-1-95 

682  407  (e)  added:  eff.  7-1-95 

682.409  (a)  and  (c)(1)  revised: 
ic)i6i  added  (OMB  number 
pending) 33356 

682.410  cb)(6XviiXB)  and  (C)  re- 
moved; (bxeXvliXD)  redesig- 
nated as  (bxexviiXB): 
(bX5XvlXH).  (L),  (6X1).  (UD 
introductory  text.  (A),  (iv) 
introductory  text.  (B).  (vii) 
introductory  text.  (A),  new 
(bK6)(vli)(B),  (xii).  (7)(ivKB) 
and  authority  citation  re- 
vised; (b)(10)  added  (OMB 
number  pending) 22487 

(bX6)(ii)(A),  (C)  and  (iliXA) 
amended  (effective  date 
pending ) 

Corrected 

(aXl)  and  (2)  revised:  (aX6).  (7) 
and  (8)  added:  eff.  7-1-95 

682.411  (a),  (f).  (gX3).  (4),  (i>(2Xii), 
(k)(3)  and  (1X2)  amended;  (b) 
undesignated  text  designated 
as  introductory  text  and  (1): 
(dX5)  removed:  (iK2Kiii)  re- 
designated as  (iK2Kiv);  (bK2) 
and  new  (i)(2)(iii)  added  (ef- 
fective date  pending) 25747 


.25747 
.29543 

.33357 


(dX2)  and  authority  citation 
revised  (OMB  number  pend- 
ing)  

682.413  (a)  through  (d)  revised 22454 

(cX6)  amended  (effective  date 

pending) 25747 

Regulation  at  59  FR  22454  eff. 
7-1-94 32657 

682.414  (aXlXi)     revised     (OMB 
number  pending) 22455 

(aX2)  and  authority  citation 
revised  (effective  date  pend- 
ing)  22489 

Regulation  at  59  FR  22454  eff. 
7-1-94 32657 

(aXSKlii)  revised;  (aX3Xiv) 
added;  eff.  7-1-95 33358 

Regulation  at  59  FR  22489  eff. 
7_1_94 33682 

682  416  Added:  eff.  7-1-95 32866 

682416     Added     (OMB     number 

pending) 22455 

Regulation  at  59  FR  22454  eff. 

7-1-94 32657 

682.507  (aX2)  revised:  eff.  7-1-95 

33358 

682.511  (aX2)  revised;  eff.  7-1-95 

33358 

682.600  Regulation  at  58  FR  3177 

eff.  2-25-93 36871 

(d)  removed:  (e)  redesignated 
as  (d) 17171 

682.601  (aX4)  and  (5)  amended; 
(a)(6)  and  (7)  added;  eff.  7-1- 
95 

682.603  (f)(3)  and  (h)  added;  e£f.  7- 
1-95 

682.604  (eK2Xi),  (ii)  and  (ili)  re- 
designated as  (eX2Xii),  (iii) 
and  (iv):  (c)(3Ki).  (d)(3).  (4). 
(eX2)  introductory  text,  new 
(e)(2Xii),  new  (ill).  (eX4)  in- 
troductory text.  (1)  introduc- 
tory text.  (B)  and  (ii)  amend- 
ed; new  (e)(2)(i)  added  (effec- 
tive date  pending) 25747 

(gX2)(i)  removed:  (gX2Kii) 
through  (vi)  redesignated  as 
(gW2)(i)  through  (v);  (cX3)  in- 
troductory text,  new  (gX2Xv) 
and  (h)  introductory  text  re- 
vised: new  (gX2Xiv)  amend- 
ed:    new    (gX2Xvi)    and    (i) 

added:  eff.  7-1-95 33358 

682.700—682.713        (Subpart        G) 

Heading  revised 22456 


.33358 


.33358 
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TITLE  34    Chapter  Vl-Con. 
Regulation  at  59  FR  22456  eff. 
7-1-94 32657 

682.700  (a)  and  (bKD  revised 22456 

Regulation  at  58  FR  22456  eff. 

7-1-94 32657 

682.701  Amended 22457 

Resrulation  at  59  FR  22457  eff. 

7-1-94 32657 

682.702  (a)  amended:  (c)  redesig- 
nated as  (d):  new  (c)  added 
22457 

Regulation  at  59  FR  22457  eff. 
7-1-94 32657 

682.703  (a)  and  (b)  introductory 

text  revised 22457 

Regulation  at  59  FR  22457  eff. 
7-1-94 32657 

682.704  (aXl).  (b).  (c)  and  (dK2Xii) 
revised 22457 

Regulation  at  59  FR  22457  eff. 
7-1-94 32657 

682.705  Revised 22457 

Regulation  at  59  FR  22457  eff. 

7-1-94 32657 

682.706  Revised 22458 

Regulation  at  59  FR  22458  eff. 

7-1-94 32657 

682.707  (a)  introductory  text  and 

(d)  revised 22468 

Regulation  at  59  FR  22458  eff. 
7-1-94 32657 

682.708  (b)  revised 22459 

Regulation  at  59  FR  22459  eff. 

7-1-94 32657 

682.709  Revised 2245S 

Regulation  at  59  FR  22459  eff. 

7-1-94 32657 

682.710  (a),  (b)  and  (d)  revised 22459 

Regulation  at  59  FR  22456  eff. 

7-1-94 32657 

682.711  (a),  (bXl).  (2).  (e)  and  au- 
thority citation  revised 
(0MB  number  pending) 22459 

Regulation  at  59  FR  22458  eff. 

7-1-94 32657 

682.801  (e)  corrected 1652 

(d)  amended:  (f)  added  (effec- 
tive date  pending) 25747 

682  Appendixes  B  and  D  amended 

(effective  date  pending) 25747 

685  Added  (effective  date  pend- 
ing)      V.094 

Regulatory  relief 17648.  32657,  33681 

Loan  origination  criteria 21804 


Regulation  at  58  FR  36094  eff. 

9-6-93 32657 

685.204  0MB  number  pending 480 

685.206  0MB  number  pending 480 

685.301  OMB  number  pending 481 

685.302  OMB  number  pending 481 

685.303  OMB  number  pending 482 

685.304  OMB  number  pending 483 

685.308  OMB  number  pending 484 

690  Regulatory  relief 52195 

Regulatory  relief 17648,  32656,  32657, 

33681 

Heading  revised 22459 

Regulation  at  59  FR  22459  eff. 
7-1-94 32656 

690.31  Regulation  at  57  FR  28569 

eff.  8-9-92 36870 

690.32  Regulation  at  57  FR  28569 

eff.  8-9-92 36870 

690.72  Regulation  at  50  FR  10710 

eff.  4-2&-85 36871 

690.83  Regulation  at  57  FR  28569 

eff.  8-9-92 36870 

(e)  added  (OMB  number  pend- 
ing)  224S9 

Regulation  at  59  FR  22458  eff. 

7-1-94 32656 

692  Authority  citation  revised 4222 

692.3  (b)  and  (d)  revised  (effective 

date  pending) 4222 

Regulation  at  59  FR  4222  efl.  3- 

14-94 32657 

Authority    citation    correctly 

revised 33681 

692.4  (a)  amended;  (b)  redesig- 
nated as  (c);  new  (b)  added 
(effective  date  pending) 4223 

Regulation  at  59  FR  4223  eff.  3- 

14-94 32657 

692.10  (b)  revised  (en^ective  date 

pending) 4223 

Regulation  at  59  FR  4223  eff.  3- 

14-94 32657 

692.21  (a)  and  (d)  amended;  (e) 
through  (1)  redesignated  as 
(f)  through  (i)  and  (k);  (b),  (c) 
new  (g)  and  new  (i)  revised: 
new  (e)  and  (j)  added;  OMB 
number  (effective  date  pend- 
ing)   4223 

Regulation  at  59  FR  4223  eff.  3- 

14-94 32657 

692.30  First  (e)(2)  removed  (effec- 
tive date  pending) 4223 

Regulation  at  59  FR  4223  eff.  3- 
14-94 32657 
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692.41  (a),  (b)  and  (c)  redesig- 
nated as  (a)(1),  (2)  and  (3);  in- 
troductory text  designated 
as  (a) introductory  text;  new 
(a)(1)  revised;  new  (b)  added 

(effective  date  pending) 4223 

Reg\xlation  at  59  FR  4223  eff.  3- 
14-94 32657 

693  Added  (effective  date  pend- 
ing)  24870 

Regulation  at  59  FR  24870  eff. 
6-2&-94 32657 

698  Added  (effective  date  pend- 
ing)  43266 

Regulation  at  58  FR  43266  eff. 
in  part  9-30-93 32657 

698.2  OMB  number  pending 43267 

698.11  OMB  number  pending 43267 

698.21  OMB  number  pending 4326A 

698.22  OMB  number  pending 43268 

698.24  OMB  number  pending 43269 

698.30  OMB  number  pending 43269 

Chapter  VII -Office  of  Edu- 
cational Researctilmprovement 
Department  of  Education  (Parts 
700-799) 

755.20  Regulation  at  57  FR  53200 

eff.  12-21-92 36870 

755.21  Regulation  at  57  FR  53201 

eff.  12-21-92 36870 

755.22  Regulation  at  57  FR  53200 

eff.  12-21-92 36870 

757.10  Regulation  at  57  FR  63201 

eff.  12-21-92 36870 

757.11  Regulation  at  57  FR  53201 

eff.  12-21-92 36870 

757.12  Regulation  at  57  FR  53201 

eff.  12-21-92 36870 

758.10—758.11  (Subpart  B)  Regu- 
lation at  67  FR  53201  eff.  12- 
21-92 36670 

762.2  Regulation  at  57  FR  30344 

eff.  9-18-92 36870 

762.4  Regulation  at  57  FR  30344 

eff.  9-18-92 36870 

769  Regulation  at  57  FR  49265  eff. 

12-14-92 36870 

770.4  Regulation  at  58  FR  11167 

eff.  4-28-93 36871 

776  Revised;  OMB  numbers  (ef- 
fective date  pending) 45210 

Regulation  at  58  FR  45210  eff. 
10-10-93 32657 


777.1  (aK3)  amended;  (b)  revised; 
(c)  redesignated  as  (d);  new 
(c)     added     (effective     date 

pending) 40247 

Regulation  at  58  FR  40247  eff. 
9-10-93 32656 

777.3  (a)  revised  (effective  date 
pending) 40247 

Regulation  at  58  FR  40247  eff. 
9-10-93 32657 

777.4  (b)  amended  (effective  date 
pending) 40247 

Regulation  at  58  FR  40247  eff. 

9-10-93 32656 

777.10    Revised     (effective    date 

pending) 40247 

Regulation  at  58  FR  40247  eff. 

9-10-93 32656 

778  Heading  revised .40247 

Regulation  at  58  FR  40247  eff. 
9-10-93 32656 

778.1  Heading,  introductory  text 
and    (a)    amended    (effective 

date  pending) 40247 

Regulation  at  58  FR  «)247  eff. 
9-10-93 32656 

778.2  (b)  introductory  text  cor- 
rected (effective  date  pend- 
ing)  40247 

Regulation  at  58  FR  40247  eff. 
9-10-93 32656 

778.3  Revised  (effective  date 
pending) 40247 

Regulation  at  58  FR  40247  eff. 
9-10-93 32666 

778  5  Heading  revised  (effective 

date  pending) 40247 

Regulation  at  58  FR  40247  eff. 

9-10-93 32656 

778.6  Introductory  text  and  (a) 
revised  (effective  date  pend- 
ing)  40247 

Regulation  at  58  FR  40247  eff. 

9-10-93 32656 

778.22  (a)  Introductory  text  and 
(e)  introductory  text  amend- 
ed (effective  date  pending) 40248 

Regulation  at  58  FR  40248  eff. 
9-10-93 32656 

779  Authority  citation  revised 40248 

779.1  Revised  (effective  date 
pending) 402  4« 

Regulation  at  58  FR  40248  eff. 
a-10-93 32656 

779.2  Revised  (effective  date 
pending) 40248 
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TITLE  34    Chapter  Vll-Con. 
RefTulatlon  at  58  FR  40248  eff. 
9-10-93 

779.3  Authority  citation  revised 
(effective  date  pending) 

Regulation  at  58  FR  40248  eff 
9-10-93 

779.4  (bK2).  (6)  and  authority  ci- 
tation revised  (effective  datt 
pending) 

Regulation  at  58  FR  40248  eff. 
9-10-93 

779.5  Authority  citation  revised 
(effective  date  pending) 

Regulation  at  58  FR  40248  eff 
9-10-93 

779.6  Redesignated  as  779.7;  new 

779.6  added    (effective    datt 
pending) 

Regulation  at  58  FR  40248  eff 
9-10-93 

779.7  Redesignated  as  779.8;  new 

779.7  redesignated  from  779.6; 

(a)  and  authority  citation  re- 
vised (effective  date  pending 

Regulation  at  58  FR  40248  eff. 
9-10-93 

779.8  Redesignated  as  779.9;  new 

779.8  redesignated  from  779.7; 

(b)  amended;  authority  cita- 
tion revised  (effective  dat< 
pending) 

Regulation  at  58  FR  40248  eff. 
9-10-93 

779.9  Redesignated  from  779.8: 
authority  citation  revised 
(effective  date  pending) 

Regulation  at  58  FR  40248  eff. 
9-10-93 

779.10  Authority  citation  revised 
(effective  date  pending) 

Regulation  at  58  FR  40248  eff 
9-10-93 

779.20  Authority  citation  revised 
(effective  date  pending) 

Regulation  at  58  FR  40248  eff. 
^10-93 

779.21  Authority  citation  revised 
(effective  date  pending) 

(b)      revised     (effective     dat* 

pending) 

Regulations  at  58  FR  40248  and 

40249  eff.  9-10-93 

785  4  Regulation  at  58  FR  35355 
eff.  9-6-83 


32656 
4024« 
.32656 


40246 
.32656 
40245 
.32656 


40248 
.32656 


40246 
.32656 


40244 
.32656 


40246 
.32656 
4024a 
.32656 
40244 
..32656 
402  4« 
40249 
.32656 
..32666 


786.11  Regulation  at  58  FR  35355 

eff.  9-6-93 32656 

786.12  Regulation  at  58  FR  35365 

eff.  9-6-93 32666 

786.17  Regulation  at  58  FR  35355 

eff.  ^-6-93 32656 

786.18  Regulation  at  58  FR  35356 

eff.  9-6-93 32656 

786.19  Regulation  at  58  FR  36356 

eff.  9-6-93 32656 

787.2  Regulation  at  58  FR  35356 

eff.  9-6-93 32666 

787.11  Regulation  at  58  FR  35356 

eff.  *-6-93 32666 

787.12  Regulation  at  58  FR  35356 

eff.  9-6-93 32656 

787.17  Regulation  at  58  FR  35356 

eff.  9-6-93 32656 

787.18  Regulation  at  58  FR  35366 

eff.  9-6-93 32666 

787.19  Regulation  at  58  FR  36356 

off  Q  fi  o?  32656 

Chapter  XII  — National  Council  on 
Disability  (Part  1200) 

Chapter  XII  Established 57698 

1200.170  (c)  revised 67698 

Proposed  Rules: 

75 2480,  2549.  10926 

76 44736,  65656 

2480.  27  KH 

80 44736 

99 42636  65298 

200 I  H4^ 

201 11444 

298 65656 

27404 

300 57936 

22146 

307 57938 

22145. 

315 67938 

22145^ 

318 57938 

2214.S 

346 57938 

22145 

350 67938 

22145 

361 57938 

22145 

366 57938 

22145 

361 5S4S2,  44A38.  57938 


17294,22145 

363 57938 

22145 

364 24814 

365 57938 

22145.24814 

366 57938,  57942,  67383 

22145.  24814 

367 57938 

22146.24814 

369 57938 

22145 

370 52614 

371 57938 

22145 

373 57938 

22145 

374 57938 

22145 

376 57938 

22145 

377 57938 

22145 

378 57938 

22145 

379 57938 

22145 

380 57938 

22145 

385 57938 

22146 

386 52606,  57938 

22145 

387 57938 

22146 

388 57938 

22145.  24000 

389 57938 

22146 

396 8350 

600—699  (Ch.  VI) 43608,  68619 

2787,  5560.  10103,  15360.  15351.  22776, 

22776,  28502 

600 2714,  6446 

601 2714 

602 3578,  6227,  12881 

607 48478 

631 38604 

632 38504 

633 38504 

634 38504 

635 38504 

641 19280 

644 57704 

647 63870 

650 37890 


667 3604,  6227 

668 51712,  54902 

8044.  9526,  13606.  22070,  32264 

674 32264 

675 32264 

676 32264 

682 2486.  8044,  9376,  12484.  14070,  18928 

690 9354.  9526 

691 9354 

692 36110 

693 10926 

TITLE  35 -PANAMA  CANAL 

Chapter  I— Panama  Canal 
Regulations  (Ports  1  —299) 

7.9  Amended 26122 

9.2  Amended 26122 

9.4  Amended 26122 

9.6  (a)(1)  amended 26122 

9.8  (b)(1)  amended 26122 

9.11  (e)  Introductory  text  and  (4) 

amended 26122 

10.6  (b)(1)  amended 26123 

10.10  (b)(1)  amended 26123 

10.12  (a)  amended 26123 

10.14  (b)(1)  amended 26123 

10.21  Revised 9089 

Regulation  at  59  FR  9089  eff. 

date  corrected  to  2-25-94 11658 

10,-22  Revised 9090 

Regulation  at  59  FR  9090  eff. 

date  corrected  to  2-25-94 11659 

60.12  (a)  and  (d)(3)  amended 26123 

135  443  Amended 26123 


Proposed  Rules: 


10,.. 
133. 
135. 


.53897 
..18332 
..18332 


TITLE  36- PARKS,  FORESTS.  AND 
PUBLIC  PROPERTY 

Chapter  I— National  Park  Service, 
Department  o(  the  Interior  (Ports 
1-199) 

13  Authority  citation  revised 14566 

13.65  I  a)  added;  interim;  eff.  to  1- 

1  96 14566 

51  9  (b)  corrected 36696 
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TITLE  3« 

Chapter  II  — Fcxest  Service.  De- 
partment q4  Agricutture  (Parts 
200-299) 

200.12  (a)  Introductory  text  and 
(iHli)       Introductory       text 

amended 2987 

215  Added:  eff.  in  part  l-3-«4 58910 

217  Headlnsr  revised M915 

217.1  Revised M915 

217.2  Amended M915 

217.3  Revised S«915 

217.4  RevlBwl M915 

217.7  (b).  (c)  and  (d)  revised;  (c 
removed 58916 

217.8  (aK2)  revised:  (fXl)  and  (3) 
removed;  (f)(2)  and  (4)  redes- 
igrnated  as  (fKl)  and  (2) 58916 

217.10  (i)  revised 58916 

217.14  (a)  revised 58916 

217.15  (a)  revised 58916 

217.16  (e)  revised 58916 

217.17  (b).  (c)  and  (f)  revised  58916 

223.190  (h)  Introductory  text.  (1). 
(2)  and  (3)  removed;  (hX4) 
and  (5X1)  through  (iv)  redes- 
ignated as  (h)  and  (i)(l) 
through  (4);  (g)  and  new  (h) 
revised;  new  (IKD  amended 
8830 

223.191  (eHl)  amended 8831 

242.24  (aKl)  table  and  (2)  Uble 
amended 27463 

(a)<2)  table  corrected 28922 

242.25  (bH2Hl)  Introductory  text, 
(Iv)  Introductory  text  and  (f) 
revised;  (mXD  table  amend- 
ed  61811 

Revised;  eff.  7-1-94  through  6- 

30-95 29036 

242  26  Regulation  at  58  FR  31289 

eff.  date  extended  to  12-31-95; 

Interim 32925 

242.27  Regulation  at  58  FR  31294 

eff.  date  extended  to  12-31-95; 

interim 32925 

254.1—254.17  (Subpart  A)  Revised 

10887 

264.5  (a)  corrected 15601 

254.7  (aK2)  corrected 16601 

2M.14  (b)  introductory  text  and 

(1)  corrected 15601 

254.17  Corrected 16501 

261  Authority  citaUon  revised 31152 

261.2  Amended 31152 

261.8  (e>  added     31152 


361.9  (j)  added 31152 

261.10  (d)  introductory  text  re- 
vised; (d)(3)  and  (n)  added 31152 

261.58  (ee)  added 31152 

290  Added 31152 

292.20—292.25  (Subpart  E)  Added 

30497 

Chapter  XI— Architectural  end 
Transportation  Barriers  Compli- 
ance Board  (Parts  1100—1199) 

1191  Authority  citation  revised 

38211 

Appendix  redesignated  as  Ap- 
pendix A  and  amended 38211 

Authority  citation  revised 31744 

Technical  correction 32751 

1191.2  Added 17446 

1191  Appendix  A  amended;  in- 
terim; eff.  12-20-94 31745 

Chapter  Xil— NotiofK)!  Archives 
and  Records  Administration 
(Parts  1200-1299) 

1220.14  Amended;  eff.  7-5-94 28783 

1220.42  Added;  eff.  7-5-94 28783 

1220.50-1220.60  (Subpart  C)  Re- 
vised; eff.  7-5-94 2878;i 

1222.20  (bXl)  revised 49194 

1230. 1  Revised 49 1 94 

1230.3  Revised 49194 

1230.4  Amended 49195 

1230.7  (Subpart  B)  Added 49195 

1230.10—1230.16   (Subpart   B)   Re- 

desigmated  as  Subpart  C 49195 

1230.12  (dXlXi)  and  (2)  revised 49195 

1230.14   (a)   and   (b)  revised:   (c). 

(dXlXDand  (2)  amended 49195 

1230.16  Revised 49196 

1230.20—1230.26  (Subpart  C)  Re- 
designated as  Subpart  D 49195 

1230.20  Revised 49196 

1230.22  (aX6)  removed:  (a)(7)  and 
(8)  redesignated  as  (aX6)  and 
(7);  (aXl).  (4X1).  (5)  and  new 

(aX7)  revised 49196 

1230.24  (a)  revised 49196 

1230.26  (a)  revised 49196 

1230.50—1230  52  i  Subpart  D)  Re- 
designated a*  Subpart  E 49195 

1252  1  Revised,  eff  7  6- 94 29191 

1252  2  Amended,  eff  7-&-94 29191 

1253  1  Revised 6901 

1253.2  Revised;  Interim ^00 


Regulation  at  59  FR  6900  con- 
firmed  23638 

1254.1  (a)  and  (d)   amended;    (b) 

and  (e)  revised;  eff.  7-6-94 29192 

1254.2  Heading  and  (b)  revised; 
(a),  (c)  and  (d)  amended;  eff. 
7-6-94 29192 

1254.4  (a),  (b)  and  (d)  amended: 

(c)  revised;  eff.  7-6-94 29192 

1254  8  (c)  amended;  eff.  7-6-94 29192 

1254  10  Revise^*:  eff.  7-6-94 29192 

1254  12  Revised;  eff.  7-6-94 29192 

1254  14  Revised;  eff.  7-6-94 29193 

1254.16  Revised;  eff.  7-6-94 29193 

1254.17  Redesignated  from  1254.22 

and  revised;  eff.  7-6-94  ...^ 29193 

1254  18  Amended;  eff.  7-6-94 29192 

1254  20  (b)  amended;  eff.  7-6-94 29192 

ai  revised:  eff.  7-6-94 29193 

1254  22    Redesignated    as    1254.17; 

eff.  7-6-94 29193 

1254.26  (eX2)  amended;  eff.  7-6-94 
29192 

Heading,  (a),  (b).  (d),  (if)  and 
(hHl)  revised;  eff.  7-6-94 29193 

1254.27  (fX2)  amended;  eff.  7-6-94 
29192 

(Oii).  (f)(2),  (4)  and  (5)  amend- 
ed; eff.  7-6-94 29192 

Heading,  (b),  (0  Introductory 
text,  (3)  and  (6)  revised;  (a), 
(cX2)  and  (3)  amended;  eff.  7- 

6-94 29194 

1254.35  Added;  eff.  7-6-94 29194 

1254  36  Revised:  eff.  7-6-94 29194 

1254  40  Revised;  eff.  7-6-94 29194 

1264.42    Redesignated    as    1260.2; 

eff.  7-6-94 29194.  29196 

1254.48  (a)  and  (c)  revised;  eff.  7- 

6-94 29194 

1264  50  Revised;  eff.  7-6-94 29194 

1264.70  (a)  amended;  eff.  7-6-94 29192 

(b)  revised:  eff.  7-6-94 29194 

1264.71  (cXl),  (2),  (3).  (d)  intro- 
ductory text,  (2).  (4)  and  (5) 
amended;  eff.  7-6-94 29192 

(a),  (bXl),  (2X1),  (dX3),  (6),  (f) 
and  (g)(1)  revised;  eff.  7-6-94 
29194 

1264.72  Revised;  eff.  7-6-94 29196 

1264.74  Revised:  eff.  7-6-94 29196 

1254.76  Revised;  eff.  7-6-94 29196 

1254  90  (a)  revised;  eff.  7-6-94 29196 

1264.92   (cX5)   introductory    text, 

(1),  (11)  and  (6)  redesignated 
as  (d)  introductory  text.  (1), 


(2)  and  (e);  heading,  (a)  and 
new  (d)(2)  revised;  eff.  7-6-94 

29195 

(cXD  introductory  text  amend- 
ed: eff.  7-6-94 29192 

1254.94  (b),  (f)  introductory  text. 
(3).  (g)  introductory  text 
through  (6),  (h)  and  (i) 
amended;  eff.  7-6-94 29192 

1254.96  (a)  introductory  text 
through     (3),     (5)     and     (b) 

amended:  eff.  7-6-94 29192 

(a)  amended;  eff.  7-6-94 29195 

1254.98  (c)  amended;  eff.  7-6-94 29192 

(a)  and  (d)  amended;  eff.  7-6-94 
29192 

1264.100  (b),  (c)  and  (d)  amended; 

eff.  7-6-94 29192 

1264.102  (d)  amended;  eff.  7-6-94 

29192 

1260,2  Redesignated  from  1254.42; 

eff.  7-6-94 29194.  29196 

Proposed  Rules: 

1—199  (Ch.  I) 9718 

1 12740,  15350,  31886 

2 12740,  15350.  31886 

3 12740.  15360,  31886 

4 12740.  15360.  31886 

5 12740.  15142.  15350,  31886 

6 65141 

12740.  15350.  31886 

7 48336 

12740.  15142. 15350.  25001,  26865.  31886 

222 43202,  48808 

22074.  22094,  26386 

223 4879 

242 40393.  46678 

261 7880    r508 

262 7880   17508 

292 65300 

2787 

705 27517 

1191 37052 

1220 64915 

8150 

1234 13906,  16580 

1236 28033 

1262 54540 

1263 49251,  63133 

1264 54540 

1260 54540 

1275 14128,27257 
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CHANGES  JULY  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  37-PATENTS,  TRADE- 
MARKS, AND  COPYRIGHTS 

Chapter  I  — Potent  and  Trodemark 
Office,  Department  of  Com- 
nnerce  (Parts  1  —  199) 

1  Technical  correction 641S5 

1.4  Heading  revised;  (d),  (e)  and 

(f)  added 54501 

1.5  (a)  revised S4501 

1.6  Revised , S4601 

(dM3)  corrected M154 

1.8  Revised 54502 

(a)(2)    Introductory    text    cor- 
rected       64154 

1.9  (d)  revised 5*508 

1.13  Revised 5450« 

l.H  (b)  revised 54509 

1.17  (h)  revised M723 

Corrected 45A41 

1.19  (a)(3)  revised M723 

1.20  (1)  revised 44280 

1.28  (c)  revised 54609 

1.55  (a)  revised - 54509 

1.71  (d)  revised 38723 

1  78  (a)  revised 54509 

1.84  Revised 38723 

(bKlKU)  corrected 45841 

(g)(3)  and  (h)(2)  corrected 45842 

1.88  Removed M726 

1.97  (c)(2)  amended 32658 

1.123  Revised 38726 

1.136  (a)  revised 54509 

1.137  Revised 44280 

1.152  Revised 36726 

1.155  (b),  (c)  and  (d)  revised;  (e) 

and  (f)  added 

1.166  Revised 

1.175  Corrected;  CFR  correction 


1.191  (d)  revised 

1.192  (a),   (c)   Introductory   text 
and  (d)  revised 

1.19Q  (b)  revised 

1.194  (b)  revised 

1.196  (D  revised 

1.197  (b)  revised 

1.304  (a)  and  (c)  revised 

1.312  (b)  revised 

1.316  (b).  (c)  and  (d)  revised;  (e) 
and  (D  added 

1.317  Revised 

1.321  Revised 

1.352  (a>  revised 


44280 
38726 

.18300 
.S4510 

54510 
54510 
54510 
54510 
54510 
54502 
54510 

44281 
44281 
54510 
54511 


1  362   (cX4)  and  (e)  revised;  (h) 

added 54511 

1.366  (b)  revised 54503 

1.378  (a),  (b).  (c)  and  (e)  revised 

44282 

1.601  (q)  added 49434 

1.607  (aK5Ki)  revised 54511 

1.637  (a)  revised 49434 

1.639  (c)  revised;  (d)  througrh  (?) 

added 49434 

1.655  (a)  revised 49434 

1.741  (a)  revised ^ 54503 

2  Technical  correction 64154 

2.6  (aKl)  revised 257 

2.145  (c)(3)  and  (dKD  revised 54503 

2.165  (aXl)  revised 54503 

5  Technical  correction 64155 

5.19  (a)  revised 5451 1 

10  Technical  correction 64154.  64155 

10.18  Revised 54503 

10.23  (c)(9)  revised 54504 

10.48  (b)  revised 54511 

31.8     (a)(2)     Introductory     text 

amended 64154 

Chapter  II— Copyright  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201—211  (Subchapter  A)  Heading 

added:  Interim 23981 

201  Authority  clUtion  revised 12164 

201.16  (a)  and  (b)(3)(iii)  amended 
33201 

201.17  Regulation  at  57  FR  3296 
eff.  date  extended  to  1-1-85 
40363 

(k)  revised;  eff.  1-1-95 45263 

201.28  Revised;  Interim 4589 

201.31  Added;  interim 12164 

251—259  (Subchapter  B)  Heading 

added;  Interim 23981 

251  Added;  Interim 23981 

252  Added;  Interim 23992 

253  Authority  citation  revised 23993 

Redesignated   from   304;    head- 
ing revised;  Interim 23993 

253.4  Introductory  text  amended; 

Interim 23993 

253.8  (e)  amended;  Interim 23993 

253.9  Amended;  Interim 23993 

253.10  Amended:  interim 23993 

253.12  Removed:  Interim 23993 

253.13  Removed:  interim 2399;^ 

254  Authority  citation  revised 23993 

Redesignated   from   306:    head- 
ing revised:  interim 23993 
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254  1  Amended;  interim 23993 

255  Authority  citation  revised 23993 

Redesignated   from   307:    head- 
ing revised:  interim 23993 

255.1  Amended:  interim 23993 

255.2  Amended;  interim 23993 

256.3  (g)(1)  and  (2)  amended;  in- 
terim   23993 

Corrected 33201 

256  Redesig-nated  from  308;  head- 

in(<  revised;  interim 23993 

257  RedesiKnated  from  309  and 
revised:  interim 23993 

258  Redesignated  as  310;  heading 
revised;  interim 23994 

258  1  Amended;  interim 23994 

258  2  Amended;  interim 23994 

'259  Authority  citation  revised 23994 

Redesignated    from    311;    head- 
ing? revised;  interim 23994 

259.1  Amended;  interim 23994 

Corrected 33202 

259.2  Amended:  Interim 23994 

Corrected 33202 

259.3  Amended;  (c)  revised;  in- 
terim  23994 

Corrected 33202 

259.4  Amended;  (e)  added;  In- 
terim   23996 

Corrected 33202 

259.5  Revised;  interim 23995 

259.6  Revised:  interim 23995 

Chopter  III— Copyright  OffJco,  U- 
bfory  cM  (Congress  (Parts 
300-399) 

Chapter  HI  Nomenclature 
change;  heading  revised;  in- 
terim  67691 

Removed;  interim 23995 

;i01  Heading  revised;  interim 67691 

Authority  citation  revised  67691 

Removed;  interim 23981 

301  1  (K)  and  (h)  revised 53525 

;«)1.2  Revised:  interim 67691 

301  70  Revised 53825 

301.71  (di  revised 53826 

301.72  (d)  revised 53826 

302  Authority  citation  revised 67691 

Removed;  interim 23992 

3a3  .Authority  citation  revised 67691 

Removed;  interim 23993 

304  .Authority  citation  revised 67691 

Redesignated  as  253;  interim 
23993 

304.5  (c)(1)  through  (4)  revised  63294 


305  Authority  citation  revised 67691 

Removed;  interim 23993 

306  Authority  citation  revised 67691 

Redesignated  as  254;  interim 

23993 

307  Authority  citation  revised 67691 

Redesignated  as  255;  interim 

23993 

307.3  Re  vised 58283 

(f)  corrected 60787 

308  Authority  citation  revised 67691 

Redesignated  as  256;  interim 

23993 

309  Authority  citation  revised 67691 

Redesignated  as  267;  interim 

23993 

310  Authority  citation  revised 67691 

Redesignated  as  258;  interim 

23994 

311  Revised 53826 

Corrected .59658 

Authority  citation  revised 67691 

Redesignated  as  259;  interim 

23994 

Proposed  Rules: 

1 39704 

27519,33707 

2 39102 

10 38994 

33707 

261 2550 


262. 
253. 
254. 
255. 
266. 
267. 
258. 
259. 
301. 
302. 
303. 
304. 
305. 
306. 
307. 
308. 
309. 
310. 
311. 


.2550 
.2550 
.2550 
.2550 
.2550 
.2560 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2550 
.2560 
.2560 
.2550 
.2550 
.2560 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 
CHANGES  JULY  1.  1993  THROUGH  JUNE  30.  1994 


JUNE  1994 
CHANGES  JULY  1,  1993  THROUGH  JUNE  30,  1994 


TITLE  38-PENSIONS, 
AND  VETERANS' 


BONUSES, 
RELIEF 


Chapter  I  — Department  ot 
Veterans  Affairs  (Parts  0—99) 

0  Authority  citation  revised 61813 

0.735-1—0.735-8  (Subpart  A)  Re- 
vised      61813 

0  735-10— 0.735-12  (Subpart  B)  Re- 
vised       61814 

0. 735-60-0735-57  (Subpart  C)  Re- 
moved       61814 

0.735-70—0.735-80  (Subpart  D)  Re- 
moved     61814 

2.6  (e)(3)  revised 39152 

(eKl)  revised 40746 

2.66a  Removed 67692 

2.99  Removed 67692 

3.53  (a)  amended 32659 

3.108  (f)  revised:  authority  cita- 
tion added 59366 

(cKl)  and  (2)  aimended 6218 

(bK3Ki).  (11)  and  (111)  amended: 
(bK3Klv).  (v),  (vl)  and  au- 
thority citation  added 6901 

3.203  (c)  amended 37857 

(c)  corrected 42623 

3.205  (a)   Introductory   text  and 

(1)  revised 37S57 

3.307  Heading  and  (aK6)  revised; 
(a)  Introductory  text  amend- 
ed  5106 

(aK6Kll)  revised 29724 

3.309  (dXl)  amended 41636 

(e)  revised 5107 

(d)(2)(xv)  note  added 25329 

(e)  amended 29724 

3.311  RedesigTiated  from  3.11b 5107 

3.311a  Removed 5107 

3.311b  Redesignated  as  3.311 5107 

3.343  Corrected A666S 

3.344  (a)  corrected S3660 

3.353  (d)  revised:  authority  clta 

tlon  added 37856 

3.357  Revised 52018 

3.655  (c)(1)  corrected 46665 

i.KXa  Revised 25329 

4.16  (a)  corrected 39664 

4.31  Revised _..     52018 

4.87a  Corrected 677 

4.88a  Corrected 677 

4.115  Amended 2527 

4.115a    Redesignated    as    4.115b: 

new  4.115a  added 2527 

Table  con^^''^'1  .10676 


4.115b  Redeslgrnated  from  4.115a 

and  revised 2527 

Amended 14567 

4.149  Added 2530 

4.150  Revised 25.30 

14  Authority  citation  revised 39153 

Authority  citation  revised 6566 

14.602  (a)  Introductory  text.  (4) 

and  (b)(2)  revised 40746 

14.619  (b)  revised 39153 

14.800—14.810  Undesignated  cen- 
ter heading  added 6566 

14.800  Added 6566 

14  801  Added 6566 

14.802  Added 6567 

14.803  Added 6567 

14  804  Added 6567 

14  805  Added 6568 

14.806  Added 6568 

14.807  Added 6568 

14.808  Added 6569 

14.809  Added 6569 

14.810  Added 6570 

17  Authority  citation  revised 28265 

17.100  (cK3)  removed 9411 

17.700—17.731    Undesignated  cen- 
ter heading  added 28265 

17.700  Added 28265 

17.701  Added 28266 

17.702  Added 28267 

17.703  Added 28267 

17.704  Added 28268 

17.705  Added 28268 

17.706  Added 28268 

17.707  Added 28268 

17.708  Added 28268 

17.709  Added 28268 

17.710  Added 28268 

17.711  Added 28268 

17.712  Added 28270 

17.713  Added 28270 

17.714  Added 28271 

17.715  Added 28271 

17.716  Added 28271 

17.717  Added 28271 

17.718  Added 28271 

17.719  Added 28272 

17.720  Added 28272 

17.721  Added 28272 

17.722  Added 28272 

17.723  Added 28272 

17.724  Added 28272 

17.725  Added 28273 

17.726  Added 28273 

17.727  Added 28273 

17  728  Added 28274 


17.729  Added 28274 

17.730  Added 28274 

17.731  Added 28274 

20.609  (d)  redesignated  as  (dK2); 

(d)(1)  added:  (e)  introductory 

text  amended 25330 

21.1—21.430  (Subpart  A)  Author- 
ity citation  revised 68768 

21.194  (d)(1)  and  (2)  revised 68768 

21.196  (b)  and  authority  citation 

revised 68768 

21  283  Added 68768 

21  284      (a)      Introductory      text 

amended 68769 

21  3032  (b)(3)  and  authority  cita- 
tion added 63530 

21  4025   (a)(2)   revised;   authority 

citation  added 46867 

21.4135  (y)  removed 67692 

21.4263  (g)  introductory  text 
through  (3)  redesignated  as 
(gXl)  through  (4);  new  (gKD, 
(gK4)  introductory  text,  (ii), 
(h)(1).  (3)(i).  (11).  (4X1)  intro- 
ductory text  and  (1)  intro- 
ductory        text         revised; 

(h)(4)(iii)  added 21938 

(g)  introductory  text,  (1).  (2) 
and  (3)  redesignated  as  (gXl) 
through  (4);  new  (g)(1),  (4)  in- 
troductory text.  (11).  (h)(1). 
(3Xi).  (ii).  (4Ki)  introductory 
text  and  (i)  Introductory 
text  revised;  (hX4Hlii)  and 
authority  citation  added;  in- 
terim   49198 

21  4600—21.4646  (Subpart  F-1)  Re- 
moved  67692 

21  5058  (b)  and  authority  citation 

revised 38058 

(b)  corrected 40468 

21.5064  (bXD,  (2Ki)  and  (2)  au- 
thority citation  revised; 
(bXl)  authority  citation 
added 38058 

21  5232  Revised .46866 

215820  (b)  introductory  text. 
(IXiiXA),  (B).  (C),  (2Kli)(A). 
(B)  and  (C)  revised 50845 

21  5822  (bKl)(i).  (U).  (2Ki)  and  (il) 

revised 50845 

21  6005  (b)  amended;  (b)  author- 
ity citation  revised 41637 

21  6042  (a)  introductory  text.  (1). 
(b)     and     (d)    amended;     (a) 


throagb  (d)  authority  cita- 
tions revlBed:  (e)  added 41637 

21.6503  (a)  amended:  (a)  author- 
ity citation  revised 41637 

21.6523  (a)  amended;  (a)  author- 
ity citation  and  (b)  revised 
41637 

21.7000—21.7310  (Subpart  K)  Au- 
thority citation  revised 63530 

21.7020  (b)(lXiii)  added 24051 

21.7032  (dX3)  and  authority  cita- 
tion added 63530 

21.7042  Introductory  text, 
(aX5Xv),  (a)  authority  cita- 
tion. (bX6Xv),  (bX7XiXE)  and 
(f)(1)  revised;  (aX5Xvl). 
(bxexvl).  (b)(6)  authority  ci- 
tation. (bX7XiXF)  and 
(bX7Xi)    authority     citation 

added 24051 

(f)(2)     introductory     text     re- 
vised; (f)(3)  added 24050 

21.7044  (aX4XiiXE).  (b)(7Kv)  and 
(bX8KiXE)  revised: 
(aX4KiiXF).  (aX4)  authority 
citation.  (bX7Xvl),  (b)(7)  au- 
thority citation.  (bX8KiKF) 
and  (bX8Xi)  authority  cita- 
tion added 24051 

(d)  introductory  text  revised; 
(e)  added 24050 

21.7045  Added 24052 

21.7072  (b)(l)(iliKD)  and  (bXD  au- 
thority citation  revised; 
(bXlXiii)(E)  added 24052 

21.7073  Re  vised 24053 

21.7136  (ax  1)  and  (c)  introductory 

text  revised;   (dXD,   (2).   au- 
thority    citation     and     (e) 

added 24053 

21.7142  Added 46667 

21.7320  Added 63S30 

21.7520  (bX14XiXG)  revised; 
(bX34)  and  authority  citation 

added 51782 

21.7532  (f)  and  authority  citation 

added 51781 

21.7550  (a)  introductory  text  re- 
vised; (aX3)  and  authority  ci- 
tation added 51783 

21.7570  Revised 51783 

21.7576  (b)  introductory  text,  (e) 
and  authority  citation  added 

51783 

21.7614  Revised 50846 
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JUNE  1994  127 

CHANGES  JULY  1,  1993  THROUGH  JUNE  30,  1994 


TITLE  3^   Chapter  l-Con 

21.7635  (bXl)  authority  citation, 
(c)  Introductory  text  and  (2) 
authority  citation  added: 
(bXl).  (2)  introductory  text, 
authority  citation,  (c)(1)  and 
(2)  revised 51783 

21.7639  (bKlKll)  revised;  author- 
ity citation  added 51781 

(b)  revised 51783 

(bXDdi)  correctly  revised 65930 

36.4201—36.4287  Authority  cita- 
tion revised 37858 

36.4202  Amended 37858 

36.4204  (a)(7)  amended;  (b).  (c) 
and  (e)  redesignated  as  (d). 
(e)  and  (?):  new  (g)  amended; 
new  (b).  (c)  and  (D  added; 
OMB  number 37858 

36.4205  (a),  (b)(1).  (2).  (3)  and  (fXD 
amended 37859 

364206     (dKl).     (2K1)     and     (ii) 

amended 37869 

36.4209  (b)(2)  amended 37859 

36.4222  Revised 37859 

36.4223  (aKl)  and  (2)  revised 37850 

36.4224  (b)  amended 37850 

36.4232  (a)(2)  through  (5)  redesigr- 
nated  as  (a)(3).  (4).  (5)  and 
(7);  new  (a)(5)  and  (b)  amend- 
ed: new  (aK2)  and  (6)  added: 
(dXl)  revised;  (eXS)  removed 
37860 

36.4233  iaemoved 603S5 

36.4234  (a),  (b)  and  (c)  amended 
37860 

36.4235  (a)  amended 37860 

Removed 60385 

36.4253  (bX9)  and  (cX2)  amended 

37860 

36.4276  (c)  added 37860 

36.4283  (0(4)  added:  (g)  introduc- 
tory text  revised 37860 

36.4284  (e)  added 37861 

36.4331  Removed 60386 

36  4341  Removed 603S5 

36.4361  Removed 6a>a5 

36  4500   (b)   redesignated   as  (c); 

new  (b)  added;  interim 59660 

36  4501  Amended:  (o)  and  para- 
graph designations  removed: 
authority    citation    revised: 

Interim 59660 

36.4527  Added;  Interim 69660 

44  Authority  citation  revised  60iA5 

44  700— 44.713  (Subpart  G)  Added 

605&5 


47  Added 48455 


Proposed  Rules: 


1 39706 

3 36103,  3«104,  3«106,  46919,  4WM, 

50528.  51798.  65958 

278.  3532.  4619.  51bi    txAil .  9719.  1067.S 

4 17295 

13 3659 

14 39174 

17 .44313,  51 799 

20 - 47100 

21 38106    39488.  41325,  50873 

;«67i 

36 49251.  49253,  50875 

atttii,  yiHi 

TITLE  39- POSTAL  SERVICE 

Chapter  I  — United  States  Postal 
Service  (Parts  1  —999) 

1  Revised 18447 

2  Revised 18447 

3  Revised 18448 

4  Revised 18450 

5  Revised 18450 

6  Revised 18451 

7  Revised 18451 

8  Removed 18447 

II  Added 18454 

20  IMM  amended:  incorporation 

by  reference:  Interim 57743,  60788 

IMM    amended:    incorporation 
by  reference 11192.  24943 

III  Regulation  at  58  FR  13552 
confirmed 42012 

DMM  amended:  incorporation 

by  reference 60386 

DMM  amended:   incorporation 

by  reference:  eff.  7-3-94 11888. 

23162,  30701.  32337 
Regulation  at  59  FR  11888  ef- 
fective date  delayed  to  6-12- 

94 17485 

Authority  citation  revised 23162 

DMM  amended:  incorporation 

by  reference  eff.  10-2-94 32335 

221  Authority  citation  revised 184M 

221.9  Added 18454 

233.2  (bXl)  introductory  text  and 
(bX2)  Note  revised;  (bXlKx) 
added 5326 

233.3  Revised 36599 

233.7  (c)  amended 311M 

241  Heading  revised 29725 


241.3  Added 29725 

266.6  (d)(2)  and  (4)  removed;  (d)(3) 

and  (5)  through  (10)  redesig- 
nated as  (d)(2)  through  (8): 
new  (d)(2),  (3)(ii),  (iii)  and 
new  (4)(iv)  amended;  (d)(1) 
and  new  (d)(4)(iii)  revised;  in- 
terim  11550 

(d)(8)  revised;  interim 22757 

265.9  (g)(5)(ii)  and  (iv)  amended: 

interim 11560 

266.4  (b)(5)  revised 62036 

946.11  Revised 29372 

953  Revised 31539 

962.26  (c)  amended:  (b)  and  (d)  re- 
vised: (e)  removed 2987 

963  1  Amended 10751 

963.2  Amended 10751 

963.3  (a)  and  (c)  amended 10752 

Chapter  III— Postal  Rate 
Commission  (Ports  3000—3099) 

3000  Authority  citation  revised 


.42874 


(Sub- 


.42874 
.42874 


42874 


.42874 


3000  736-101—3000.736-104 
part  Ai  Revised 

3000  736-201-3000.735-205  (Sub- 
part Bi  Removed 

3000  736-301—3000.736-316  (Sub- 
part C)  Removed 

3000  735-401—3000.735-405  (Sub- 
part D)  Removed 

3000.736-601—3000.736-502  (Sub- 
part E)  Redesignated  as  Sub- 
part B 42874 

3001  Authority  citation  revised 
8542 

3001.5  (g)  and  (h)  amended 38976 

3001.6  (a),  (b)  and  (c)  amended 38976 

3001.7  (a)(lXi).   (ii).   (ill),    (b)(2). 
(3).  (cKl)  and  (d)(1)  amended 
38976 

3001.9  fa)  amended 38976 

3001.10  (a I  amended 38976 

3001.11  la'  and  (e)  amended 38976 

3001.12  lei  and  (?)  amended 38976 

3001.13  Amended 38976 

3001  17  (C)(3)  and  (4)  amended 38976 

3001.19  Amended 38976 

3001.20  (b).  (c)  and  (e)  amended 
38976 

300120a    Introductory    text   and 

lai  amended 38976 

3001  20b  (bi  amended 38976 

3001  21  (bi  amended 38976 

3001  23  (b)  and  (d)  amended 38976 


3001.24  (b).  (d)(1)  through  (11)  and 

(e)  amended 38976 

3001.25  (c)  and  (e)  amended 38976 

3001.26  (a)  and  (c)  amended 38976 

3001.27  (c)  amended 38976 

3001.31    (b).     (d)    and    (k)(3)(lv) 

amended 38976 

3001.31a  (b)  and  (c)  amended 38976 

3001.33  (e)  and  (h)  amended 38976 

3001.36  Amended 38976 

3001.39  (a)  amended 38976 

3001.42  (c)(2)  amended 38976 

3001.42a  Amended 38976 

3001.43  (e)(4)  introductory  text. 
(i).  (f)(1).  (g)(3),  (5)  and  (6) 
amended 38976 

3001.54  (h)(5)(v)(a)  and  (p)(2) 
amended;  (1)  redesignated  as 
(1)(1);  (1)(2)  added 38976 

(o)(2)(i),  (3),  (pK2)  and  (r) 
amended 38977 

(j)(3).  (4)  and  (6)  Introductory 
text  revised 8542 

3001.55  Amended 38977 

3001.57  Heading  amended 38977 

3001.57c  Heading  amended 38977 

3001.63  Amended 38977 

3001.64  (c)(1)  and  (2)  amended 38977 

3001.65  Amended 38977 

3001.61-3001.68  (Subpart  C)  Ap- 
pendix A  amended 54512 

3001.75  Amended 38977 

3001.83  (e)  amended 38976 

(a)  amended 38977 

3001.101  Amended 38977 

3001.102  (a XI).    (d)   introductory 

text  and  (4)  amended 38977 

3001.110  Amended 38977 

!  3001.111  (b)  amended 38977 

3001  114  (a)  amended 38977 

3001.115  (a)  amended 38976 

Heading  revised 38977 

3001.116  Amended 38977 

Proposed  Rules: 

1—999  (Ch.  I) 31178 

39 38321 

71 „ 38322 

73 38323 

111 49402,  64918,  65959,  67747 

1512.  8575.  13287.  16786,  17076,  23038. 

26609,  31178.  32165 

262 30739 

265 48808 

266"^!!l"^!Z!!Z!!^"!!Z!!™!Z..!..i7749. 30739 

3001 58519 
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CHANGES  JULY  1.  1993  THROUGH  JUNE  30.  1994 


.8576 


TITLE  39   Proposea  Ruies:-Con. 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I  — Environmental 
Protection  Agency  (Parts  1—799) 

6  Aulhorlly  ^.UiLiun  revibeU 6^247 

6303    (a)    and    (b)    revised:    (c) 

through  (g)  removed 63247 

9  Authority  citation  revised 32339 

9.1   Table  amended   (0MB   num 

beni) 400&4,  49376,  57911.  S«400, 

622M,  66294 
Table  amended  (OMB  numbers) 

....4493.  8412.  13146.  13564.  14106.  26449. 
31336.  31541.  32342 

Table  corrected 17154 

Table    amended    (OMB    num- 
bers); efr.  7-2^-94 32083 

Table     amended;     eff.     7  25-94 

(OMB  numbers) 32339.  32340.  32341 

13  Authority  citation  revised 651 

13.34—13.40   (Subpart   H)   Added; 

Interim 651 

16.14  (aKl)  revised 17486 

35  Authority  citation  revised 63678 

35.105  Amended;  Interim 13817 

35.115  (b).  (d).  (f)  and  (g)  amend- 
ed; interim 13817 

35.155  (c)  amended;  interim 13817 

35  250  Amended;  interim 13817 

35.255  (b)  amended;  Interim ...13817 

35.260  (a)  and   (b)  amended;   In- 
terim   13817 

35.265  (a)  amended;  Interim 13817 

35.350  Introductory  text  amend- 
ed; Interim 13817 

35.365  (a)(1)  amended;  Interim 13817 

35.400  Amended;  Interim 13817 

35.415  (a)(1)  amended;  Interim 13817 

35.450  Amended;  Interim 13817 

35.465  (a)(1)  amended:  Interim 13817 

35.750  Amended;  interim 13817 

35.755  (a)  and  (bHl)  amended:  In- 
terim   13817 

35  1605-9  Amended:  Interim 13817 

35  1620-1  (c)  amended;  interim 13817 

35  10000—35.10035      (Subpart      Q) 

Added:  Interim 6i«78 

51  Authority  clUtlon  revised  3M21 
Solid    waste    Incinerator    cat- 
egories list 5A498 

51  46(b)  revised;  (c)  removed iM21 

51  63  (a)  amended J4821 


51.112  (a)  amended:  (a)(1)  and  (2) 

added 

51.117  (cKD.  (2)  and  (3)  amended 

51.150  (e)  amended 

51.160  (fXl)  and  (2)  added 

51.166(1X1)  and  (2)  re  vised 

51.351  (aK7Klv).  (v)  and  (vl)  re- 
vised   

(V)  correctly  revised 

51.353  (a)  amended 

51.359  (eKl)  amended 

51  360  (aK8)  revised 

51.373  (a)  amended 

51.350—51.373  (Subpart  S)  Appen- 
dixes A.  D  and  E  amended 

51.390-51.464  (Subpart  T)  Added 


3M2I 

36822 
36822 
36822 
36622 

59367 

.32343 
59367 
59367 
59367 
59367 


51.490-^1.494  (Subpart  U)  Added 


51.850—51.860  (Subpart  W)  Added 
(OMB  number  pending) 

51  Appendix  W  added 

52  Authority  citation  revised 

State  Implementation  plan  de- 
terminations  41430,  42671, 

52237,  64678. 
Authority  delegation  notice 

Technical  correction 

Technical  correction 

State  implementation  plan  de- 
terminations  8867.  18753 

Authority  delegation  notice 

52.21  (IKI)  revised:  (1X2)  amended 


59367 

62216 

.16710 

63247 
36622 
36663 

50516, 
65266 
43798 
.61143 

...2649 


24054 
.26129 


52.30  Added 

52.50  (c)(61)  added 

(CX56)  and  (57)  added 

(CX63)  added 

52.70  (CX17)  added 

(cX18)  added 

52.219  Added 

52.220  (CK182X1XB)(5). 
(183XiXAX9).  (F).  and 
(185XiXBX4)  added 

(cX183XiXAK;/).  (CXO  and 
(185X1XC)(6)  added 

(CX179X1XC).  (182XiXBXJ). 

(IXC)  and  (183X1XEX2)  added 


36663 

1484 
45440 
50266 
.  M32 
43065 
.AMS6 
62533 


37423 
.45442 


(CX182X1XAX2)  added.. 

(cX182)(lXAXJ) 

(185K1KBK5)  added... 
(cX183)(lKAX«)  added.. 
(cX184KlXB)(J)  added.. 
(0X181)  added 


and 


45443 
45445 

45447 
47632 
50651 
64156 
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(cX182XiKD)  added 66282 

(CX188)  and  (189)  added 66283 

(cX188Xi)(B)  added 66285 

(cX188XiKC),   (189XiKA)(2)  and 

(193)  added 66286 

(cK188)(l)(D).   (189KiKAX3)  and 

(191)  added 66287 

(cX185XiXCX5)  and 

(187XiXA)(4)  added 2536 

(cX187)(iKA)(2)  added 5725 

(CM192)  added 16140 

(cX189XiKAX4)  and 

(193Xi)(A)(2)  added 17698 

(cX188XiKF)  added:  eff.  7-11-94 

29732 
(cxiwxixFxii'.'aeiexixiB')  and 

(C)  added:  eff.  7-25-94 32355 

52.320  (cX59)  added 50270 

(cX62)  added 26128 

52.329  (a)(3)  removed 50271 

52.332  Added 68038 

Elxisting  text  designated  as  (a); 

(b)  added 26128 

(c)  added:  eff.  7-11-94 29734 

52.346  .^dded 49435 

52.347  Added 4004 

52.370  (CX62)  added 65932 

(cX63)  added 2532 

(CX65)  added;  eff.  7-18-94 26126 

52.420  (c)(45)  added 40066 

(CX47)  added 16142 

(CK50)  added:  eff.  7-11-94 29957 

52.422   Existing   text   designated 

as  (a):  (b)  added 50848 

52.460  Added 25572 

52.520  (CX76)  added 37660 

(cX80)  added 8544 

(cX79)  added 13884 

(cX83)  added 17697 

Regulation  at  59  FR  8544  with- 
drawn   21664 

52.531  Removed 37660 

52.670  (c  h26)  and  (27)  added 39447 

52.679  Revised 39448 

52.681  Revised 39450 

52.683  Revised 39450 

52.720  (cK96)  added 45450 

(cX97)  added 47382 

(cX98)  added 44314 

(cX95)  added 54294 

(c)(99)  added 4003 

(cX37)  and  (46)  redesignated  as 

(cX43)  and  (47) 5955 

52.724  (g)  added 18753 

52.726  (g)  added 9092 

52.741    (eX5)   and    (zXD   revised; 

(eX7)  added 14112 


52.744  Added 45451 

52.770  (CK88)  added 43063 

(cX93)  added 21945 

(CX91)  added;  eff.  8-9-94 29956 

52.776  (p)  added 7224 

52.777  (e)  added 12170 

(g)  added:  eff.  8-19-94 31548 

52.786  (h)  added 62SJ5 

52.798  Added  46544 

52.820  (CK58>  added 50266 

52.870  (cX28)  added;  eff.  7-11-94 24646 

52.920  (CX68)  added S4521 

(c)(69)  added;  eff.  8-22-94 32352 

52.934  Added 54522 

Revised:  eff.  8-22-94 32352 

52.970  (c)(59)  added 38060 

(cX61)  added 14114 

(cX60)  added 23166 

(cX63)  added:  eff.  8-22-94 32359 

52.991  Added;  eff.  8-22-94 32360 

52.1020  (c)(29)  added 12855 

(cK33)  added;  eff.  7-18-94 31156 

52.1031  Table  amended 12855 

Table  amended:  eff.  7-16-94 31157 

52.1070  (cX93)  through  (96)  added 

40062 

(c)(98)  added 63066 

(cX87)  redesignated  as  (cX91) 

2541 

(cX99)  added 8867 

(CXIOO)  added 17700 

(CX107)  added 29731 

(cX88)  removed;  (cXlOl)  added; 

eff.  7-11-94 29958 

52.1073  (f)  added 50646 

52.1110  Added:  eff.  7-15-94 25333 

52.1120  (C)(98i  added 46317 

52.1167  Table  amended 46318 

52.1170  (c)(93)  added 10753 

(CX94)  added;  eff.  8-2-94 28788 

52.1174  Regulation  at  58  FR  34227 

withdrawn 44456 

(b)  added 10753 

52.1184  Added:  eff.  8-2-94 28788 

52.1220  (CK29)  added 7221 

Second  (cX16)  redesignated  in 

part  as  (c)(17) 10078 

(c)(28)  added 12168 

(CX30)  added 17706 

(c)(32)  added 17707 

(cX31 )  added 1770S 

(cX33)  added 21941 

52.1225  (a)  added 21941 

52.1230  (a)  revised 7222 

52.1270  (CX23)  added 12851 

52.1320  (cX84)  added 45452 
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TITLE  40    Chapter  I— Con. 

(c  K82)  added 57566 

(CK83)  added 24648 

52.1370  (c)(28)  added. 64160 

(c  K26)  added .67326 

(CK30)  added 2640 

(cK27)  added 2991 

(CK29)  added 11553 

(CK31)  added 17708 

52.1389  Added 10286 

52.1420  (c)(40)  added 45454 

52.1570  (c)(51)  added 17935 

52  1605  Table  amended 17935 

52.1620  (CK50)  added 47365 

(cX52)  added 62539 

(CX51)  added 67329 

(c  X53)  added 67333 

(cK54)  added 12172 

(cH57)  added;  eff.  7-5-94 23168 

52  1627  Revised 12172 

52  1628  Removed 12172 

52  1634  Revised 67333 

52  1636  Revised 67334 

52  1670  (c)(84)  added 40056 

(cK85)  added 40064 

(CK86)  added 50652 

52.1679  Table  amended  40059,40065 

52.1770  (c)(66)  added 47396 

(CK67)  added 18306 

(cK67)  added;  eff.  8-22-94 32365 

(CK68)  added:  eff.  8-29-94 33684 

52.1780  Added;  eff.  8-22-94 32365 

52.1820  (c)(24)  added 54043 

52.1833  Added I486 

52.1870  (c)(83)  added 47214 

(CK94)  added 54516 

(c  K95)  added 65934 

(cK93)  added , 5335 

(c  K90)  added 22980 

(CK96)  added 23799 

(CK97)  added 27471 

52.1879  (e)  removed 47214 

52.1880  (d)  revised 27472 

52.1881  (bK23)  revised 46669 

52.1882  (1)  added 46671 

52.1920  (c)(43)  added 36062 

(cK45)  added;  eff.  8-22-94 32370 

52  1935  Added;  eff.  8-22-94 32370 

52.1970  (c)(96)  added 47367 

(CKIOO)  added 50650 

(CKIOI)  added 64164 

(CX99)  added 65936 

(CX103)  added 2748 

(CX104)  added 7223 

(CX102)  added 13888 

(CX106)  added;  eff.  7-15-94 25334 

(CX105)  added;  eff.  8-29-04 33208 


(CK107)  added;  eff.  a-30-94 

52.1977  Revised 47387 

Revised;  eff.  7-15-94 25334 

52.1987  Revised 47391 

52.1988  (b)  revised 47391 

52.2020  (c)(84)  added 50518 

(CX87)  added 53665 

(CX85)  added 57563 

(c)(86)  added 6220 

(c)(89)  added;  eff.  7-13-94 30804 

52.2023  (h)  added 6220 

(i)  added;  eff.  7-13-94 30904 

52.2070  (CK39)  added 65932 

52.2081  Table  amended 65933 

52.2120  (c)(37)  added 17937 

52.2126  (a)  revised;  (b)  removed 

17937 

52.2170  (c)(14)  added 37425 

52.2183  Added 37426 

52.2219  Added 18316 

52.2220  (cKlll)  added 50273 

(CK114)  added 17939 

(CK115)  added 18316 

52.2225   (b)    redeslgiiated   as   (c); 

new  (b)  added 18317 

52.2228  (e)  added 18317 

52.2270  (c)(76)  added 45456 

(CX79)  added 2534 

(cX80)  added .2994 

(cX81)  added 17942 

52.2348  Added I486 

52.2420  (c)(98)  added 45459 

(CK99)  added 15118 

(cKlOO)  added 17943 

(CXIOI)  added;  eff.  7-25-94 32354 

52.2423  (j)  added 50646 

(k)  added 22758 

52.2439  Removed;  eff.  7-25-94 32354 

52.2460  Added 5329 

52.2470  (CK38)  added 37427 

(CX41)  added 40057 

(CX40)  added 40060 

(CX42)  added 2997 

(CX47)  added;  eff.  8-22-94 32376 

52.2479  Revised 37427 

52.2520  (c)(27)  added 18490 

52.2560  Added .46312 

52.2569  Added 4594 

(aX2)  added 9671 

52.2570  (c)(69)  added 430S2 

(CX70)  added 64157 

52.2585  (f)  added 12853 

(e)  added;  eff.  8-15-94 30706 

52.2620  (CX23)  added;  eff.  8-19-94 

31551 

(CX24)  added;  eff.  7-25-94 32362 
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52.2770  (cK17)  added 18309 

52.2773  Revised 18309 

55  Petition  for  reconsideration 

61027 

Authority  delegation  notice 11721 

Reconsideration  decision 24351 

55.14  (eX3Xii)(E),  (F)  and  (H)  re- 
vised   44617 

(eXBXiXA)  revised 59173 

(eX3XiiKE),  (F).  (G)  and  (H)  re- 
vised  17270 

55.15  Regulation  at  58  FR  14159 
eff.  date  corrected  to  9-4-92 
47396 

55  Appendix  A  amended 44617,  59173 

Appendix  A  amended 17271 

60  Authority  delegation  notices 

9093 

Authority  citation  revised 40591 

Authority  delegation  notices 
5955,  22758,  22759 

60.1  (c)  added 12427 

60.2  Amended 12427 

60.4  (c)  table  revised 64160 

60.7  (e),  (f)  and  (g)  redesignated 

as  (f),   (g)  and  (h);  new  (e) 
added 12428 

60.17  (aK6)  and  (38)  amended 45962 

(aK22)  revised 19308 

60.19  Added 12428 

60.154  (dXS).  (4)  and  (5)  removed 

5108 

60.604  Note  removed;  eff.  7-26-94 

32341 

60.700—60.708  (Subpart  RRR) 
Added  (0MB  number  pend- 
ing)  45962 

60.736  (b)  and  (cX2)  amended 40591 

(cX3)  amended 40592 

60  Appendix  G  amended 8135 

Appendix  A  amended 19308,  19309, 

19311.  19319 

61  Clarification 51 764 

Clarification 542 

Petition  for  reconsideration 14040 

61.01  (d)  added 12429 

61.02  Amended 12429 

61.04  (c)  table  revised 11555 

61.10  (e)  through  (j)  added 12430 

61.140—61.157  (Subpart  M)  Appen- 
dix A  added 31158 

63  Complete  enforceable  com- 
mitment list 7224 

63.1—63.15  (Subpart  A)  Added 12430 

63.14  (bK3)  and  (c)  added 19453 

63.40—63.56  (Subpart  B)  Added 26449 


63.74  (d)(2)  revised;  (dK4)  and  (i) 
removed;  Table  1  amended 62543 

63.75  (0  added 62543 

63.77  Re  vised 62543 

63.90—63.96  (Subpart  E)  Added 62263 

63.100—63.106  (Subpart  F)  Added 

(0MB  number  pending) 19454 

63.110—63.152  (Subpart  G)  Added 

(OMB  number  pending) 19468 

63.110—63.152  (Subpart  G)  Appen- 
dix amended 29201 

63.160—63.182  (Subpart  H)  Added 

(OMB  number  pending) 19568 

63.190—63.193  (Subpart  I)  Added 

(OMB  number  pending) 19587 

63.300—63.313  (Subpart  L)  Added 

57911 

63.300-63.313  (Subpart  L)  Appen- 
dix A  corrected 1992 

63.320  (c)  revised 66289 

63.320—63.325  (Subpart  M)  Added 

49376 

63.324  (a)  introductory  text,  (b> 
introductory  text  and  (c)  in- 
troductory text  revised 66289 

63  Appendix  A  amended 57924 

Appendix  A  corrected 1992 

Appendix  A  amended 19590 

Appendix  C  amended 19605 

68  Added 4493 

69  Authority  citation  revised 43043 

69.11  (a)  and  (b)  added 43043 

72.2  Corrected 40746,  40747 

72.8  (c)(2Xii)  corrected 40747 

72.41  (e)(3Xiii)  and  (iv)  corrected 

40747 

72.74  (bXlXiii)  corrected 40747 

72.91  (a)  introductory  text  and 
(3Xiii)  corrected 40747 

72.92  (c)(2XvKC)  corrected 40747 

73  Notice  of  procedure 46318 

73.10  (a)  Table  1  corrected 40747 

73.30  (a)  corrected 40747 

73.31  (cKD  introductory  text  cor- 
rected   40747 

73.32  (aXl)  corrected 40747 

73.72  Technical  correction 40747 

73.80  (b)  corrected 40747 

73.81  (bX4)  corrected 40747 

73.82  Heading  corrected 40747 

75  Meeting 67692 

75.1  (b)  existing  text  designated 

as  (bXl)  and  (2);   new  (bK2) 

corrected 40747 

75.6  (b)  corrected 40747 

75.6  (aX4)  corrected 40747 
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75.7  Corrected .40747 

75.11  (c)  Introductory  text  cor- 
rected  .40747 

75.15  (a)    introductory    text.    (2) 

and  (b)(1)  corrected 40747 

75.16  (e)  corrected 40747 

75.17  (aK2XillKa)  correctly  de«- 
igmated  as  (aX2XliiKA) 40747 

(a)(2)(iiiKB)  and  (bK2)  cor- 
rected  .4074S 

75.30  (b)(3).  (c)  Introductory  text, 
(9X1)  Introductory  text.  (B) 
and  (d)  corrected;  (cXSXlv) 
correctly  added 40746 

75.31  (bK2).  (cK2)  and  (3)  cor- 
rected  .40746 

75.32  (b)  corrected .40746 

75.34  (bXl)  corrected 40746 

75.41  (aK9Kl).  (11).  (bKlKD.  (2K1). 

(IvXA).  (C),  (vXA).  (B). 
(cKlKi).  (11)  and  (2K1)  cor- 
rected  .40746 

75.48  (aX3)  corrected >40746 

75.50  (b)  Introductory  text.  (6). 
(cXDdll).  (iv),  (vi).  (2M111). 
(Iv).  (V).  (vli).  (3X11),  (111),  (Iv) 
Table  3,  (d)  introductory 
text,  (3)  through  (9). 
(eXDdll).  (Iv).  (V).  (vll). 
(vlU).  (2X11).  (iv)  and  (v)  cor- 
rected  .40749 

75.51  (bXlKvll)  correctly  des- 
ignated as  (bXlXvlll); 
(aXlXlii)  through  (vl).  (vlll), 
(2Xi).  (Ill),  (b)  introductory 
text,  new  (bXlXvlii).  (IXlx). 
(cXlXU),    (vl),    (dXlXli)   and 

(iv)  corrected 40749 

75.52  (aX5XivXG)  and  (H)  cor- 
rectly redesignated  as 
(aX5Xv)  and  (vl) 40749 

76.53  (a)  introductory  text.  (cX2) 
introductory  text  and  (4Kvl) 
corrected 40749 

(cX8)  and  (9)  corrected:  (cXlO). 
(lOXi).  (11).  (A)  and  (B)  cor- 
rectly redesignated  as  (d). 
(dXl).  (2),  (1)  and  (il) .40750 

75  Appendixes  A,  B  and  C  cor- 

rected  40750 

Appendixes  C  through  H  cor- 
rected  40751 

Appendix  H  corrected 40752 

76  Added 13S64 

79  Authority  citation  revised 46654 

.Authority  citation  revised 33062 


79.2  (d).  (e)  and  (f)  revised 33092 

79.3  Revised 33092 

79.4  (bXl)  revised 33092 

79.6  Revised 33092 

79.8  Re  vised 65554 

79.10  Revised 33092 

79.11  Introductory  text  revised: 
(h)  amended:  (i)  and  (j)  added 
33092 

79.12  Revised 33093 

79.13  (a)  revised 33093 

79.20  Revised 33093 

79.21  Introductory  text  and  (d) 
revised;  (h)  and  (i)  added 33093 

79.22  Revised 33093 

79.23  (a)  revised:  (b)  removed;  (c) 
redesignated  as  (b) 33093 

79.31  (b)  revised 33093 

79.50—79.68  (Subpart  F)  Added 33093 

79.51  OMB  number  pending 33094 

79.52  OMB  number  pending 33099 

79.57  OMB  number  pending 33111 

79.58  OMB  number  pending 33115 

79.59  OMB  number  pending 33117 

79.60  OMB  number  pending 33119 

79  61  OMB  number  pending 33124 

79.62  OMB  number  pending 33129 

79.63  0MB  number  pending 33132 

79  64  OMB  number  pending 33134 

79.65  OMB  number  pending  33135 

79.66  OMB  numtx>r  pending 33137 

79.67  OMB  number  pendmg 33140 

79.68  OMB  number  pending 33140 

80  Petition  for  exemption 48966 

Petition  for  exemption 13610.  26129 

80.2    (ee)     through     mn)    added 

(OMB  numtter  pending) 7812 

80  5  Revised    65554 

80  27  iaH2»  table  amended 46511 

(a)(2i  table  amended  15629.  15633 

80.40- -80  82    (Subpart    D)    Added 

(O.MB  numt>er  pending) 7813 

80.90—80  106   I  Subpart   E)   Added 

(OMB  number  pending) 7860 

80.125— 80  130  (Subpart    F)  Added 

(OMB  number  pending) 7875 

81  Attainment  status  designa- 
tions  53666 

81.300  (d)(2Xlii)  revised 18970 

81  303  Table  amended 67341 

81  305  Table  amended 62546.  67342 

81  306  Table  amended 6734J.  66036 

Table  amended 26128 

81  313  Table  amended 67343 

81.316  Table  amended 11196 

81.324  Revised 50277 
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Table  corrected 60495 

Table  amended 17709 

81.327  Table  amended 53667,  67343 

Table  amended 11553 

81.333  Table  amended 50853.  67344 

Table  amended 18970 

81.334  Table  revised 47396 

Table  amended 18305 

81.336  Table  ajnended 5336 

Table  removed 28482 

81.338  Table  amended 49932,  64164. 

67344 

81.339  Table  amended 67345 

81.343  Table  revised 50274 

Table  amended 69235 

81.348  Table  amended 64491 

81.349  Table  amended 67345 

82.1—82.13  (Subpart  A)  Revised 65062 

82.5  (f)  and  (g)  added 69236 

82.6  (f)  and  (g)  added 69236 

82.21  Added 400S4 

82.60—82.70  (Subpart  C)  Revised 

69666,69675 

82.80—82.86  (Subpart  D)  Added         54698 

82.154  (g)  and  (h)  amended 36516 

82.170—82.184  (Subpart  G)  Added 

13147 

85  Public  workshop 36671 

Authority  citation  revised 65554 

86.2109  (a)(6)  revised 65554 

85.2110  (b)  revised 65554 

85.2111  Introductory  text  revised 
65554 

85  2201  (b)  revised;  (c)  added 56400 

85.2203  Redesignated  from 
85.2203-81  and  revised 56401 

85.2203-81  Redesignated  as  85.2203 

56401 

85.2204  Redesignated  from 
85.2204-81  and  revised 56401 

85.2204-81  Redesignated  as  85.2204 

56401 

85.2208  (a)(3)  added;  (c)  revised 56401 

85.2209  (a)  and  (b)  redesignated 
as  (b)  and  (c);  heading  and 
new  (cX6)  revised:  new  (a) 
added 56402 

85.2210  (a)  and  (b)  redesignated 
as  (b)  and  (c):  heading  and 
new  (cK7)  revised;  new  (a) 
added 56402 

85.2211  Heading  revised;  (a)  and 
(b)  redesignated   as   (b)   and 

(c):  new  (a)  added 56402 


85.2212  Heading  revised;  (a)  and 
(b)   redesignated   as   (b)   and 

(c):  new  (a)  added 56403 

85.2213  Redesignated   as   85.2214; 

new  85.2213  added 56403 

85.2214  Redesignated  as  85.2216; 
new  85.2214  redesignated 
from  85.2213 56403 

(a),  (b)  and  (c)  redesignated  as 
(b).  (c)  and  (d):  heading,  new 
(c)(4),  (5).  (6)  and  (d)  revised; 
new  (a)  added 56404 

85.2215  Redesignated  as  85.2224 56403 

Added 56405 

85.2216  Redesignated  as  85.2229; 
new  85.2216  redesignated 
from  85.2214 58403 

(a),  (b)  and  (c)  redesignated  as 
(b),  (c)  and  (d);  heading,  new 
(cX6)  and  (7)  revised;  new  (a) 
added 56407 

85.2217  Redesignated  as  85.2232 56403 

Added 56407 

85.2218  Redesignated  as  86.2237 56403 

Added 58408 

85.2219  Added 56409 

85.2220  Added 5641 1 

85.2224  Redesignated  from  85.2215 
56403 

Heading  revised:  (a)  and  (b)  re- 
designated as  (b)  and  (c);  new 
(a)  added 56412 

85.2225  Added 56413 

85.2229  Redesignated  from  85.2216 
58403 

Heading  revised;  (a)  and  (b)  re- 
designated as  (b)  and  (c);  new 

(a)  added 58414 

85.2230  Added 58414 

85.2232  Redesignated  from  86.2217 
58403 

(a)  through  (e)  redesignated  as 

(b)  through  (f);  heading  and 
new  (f)(1)  revised:  new  (a) 
added 58415 

85.2233  Added 56415 

85.2237  Redesignated  from  85.2218 
58403 

Heading  revised;  (a),  (b)  and  (c) 
redesignated  as  (b),  (c)  and 
(d);  new  (a)  added 58416 

85.2238  Added 56416 

86.1  (b)(1)  table  amended 56417 

86.001-2  Added 16281 

86.001-9  Added 16282 

86.001-21  Added 16282 
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86.001-22  Added 16283 

86  001-23  Added 16283 

86  001-24  Added 16283 

86.001-25  Added 16283 

86,001-26  Added 16284 

86  001-28  Added 16284 

86.001-30  Added 16285 

86  001^  Added 16285 

86  004-9  Added 16286 

86  004-28  Added 16286 

86.004-30  Added 16287 

86.092-15  Added 14106 

86.083-23  Added 14108 

86.094-15   (aK2Hill)  and   (bK6Kll) 

revised 14110 

86.094-23  (CX2X1)  revised 66294 

(hK3Xlv)  revised 14110 

86.095-23  Added 66294 

(hK3Kiv)  revised 14110 

86.096-2  Amended 58417 

86.096-3  Added 50417 

86  096-8  (aXlXlll)  and  (3)  added 

56417 

86  096-9  (aXlXv)  and  (3)  added 56417 

86  096-21  (j)  and  (k)  added 56417 

86  096-23   Introductory   text  and 

(a)  throuKh  (1)  revised 66297 

86  096-24  Added 56417 

86096-35         (aXlXiilXN)         and 

(2XlliXP)  added 56421 

86  097-9  (aXlKlv)  and  (3)  added 56421 

86  098-2  Revised 16288 

86.088-3  Added 16288 

86.098-7  Added 16288 

86.098-8  Added 1628*' 

86.098-14  Added 16288 

86.098-17  Added 16289 

86.098-21  Added 16290 

86.098-22  Added 16290 

86098-23   Introductory   text  and 

(a)  through  (1)  revised 66297 

Introductory      text     and     (a) 

through  (1)  revised 16290 

86.098-24  Added 16290 

86.098-25  Added 16291 

86.098-26  Added 16291 

86  098-28  Added 16292 

86  09e-30  Added 16293 

86.099-35  Added 16294 

86  099-8  (aXlXiil)  and  (3)  added 

56421 

(bX5).  (6)  and  (d)  added;  (c)  and 

(e)  through  (k)  revised 16294 

86  099-9  (aHlMiv)  and  (3)  added 56422 

86.101  (a)(3)  added 16295 

86  106  (b)  revised 16295 


86.107-98  Added 16295 

86.115-78  (bX3Xll)  and  (5)  revised 

16296 

86.116-90  (cX5)  added;   (dKD  re- 
moved  56422 

86.123-78  (a)  introductory  text  re- 
vised   56422 

86.132-96  (h)  introductory  text. 
(J)   introductory    text.   (1X1) 

and  (vlil)  revised 16296 

86.142-90  (d)  through  (i).  (k).  (1). 
(m),  (o)  and  (p)  revised;  (q) 

and  (r)  removed 56422 

86.150-98  Added 16296 

86.151-98  Added 16296 

86.152-98  Added 16298 

86.153-98  Added 16298 

86.154-98  Added ....16299 

86.155-98  Added 16300 

86.15ft-98  Added 16300 

86.210-96  Added 56424 

86.301-79—86.348-79    (Subpart    D) 

Heading  revised 56422 

86.319-79  (b)  revised 56422 

86.332-79  (a)  revised;  (d)  and  (e) 

removed 56423 

86.516-90  (cX3)  added;   (dXD   re- 
moved  56423 

86.523-78  (a)  Introductory  text  re- 
vised   56423 

86.600-98  Added 16300 

86.603-98  Added 16300 

86.606-98  Added 16301 

86  60a  96  Added 56423 

86  606  98  Added 16:«11 

86.609-86  Added 56423 

86.809-88  Added 16:J03 

86.610-96  Added 56424 

86.610-98  Added 16304 

86.708-94  (aXlXIil)  and  (3)  added 

56424 

86.706-98  (aXlXUi)  and  (3)  added 

56424 

86.709-94  (aXlXv)  and  (3)  added        56424 
86.709-99  (aXlXiv)  and  (3)  added 

56425 

86.1002-2001  Added 16304 

86.1003-2001  Added 16305 

86  1008-96  Added 56425 

86.1008-2001  Added 16306 

86.1009-96  Added 56425 

86.1009-2001  Added 16308 

86.1010-96  Added 56426 

86.1010-2001  Added 16309 

86.1105-87  (e)  revised;  (f)  added 66540 

86.1106-87  (a)(2)  revised 66&40 
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86.1316-90  (bX3)  added  and  (cXD 

removed 56426 

86  1323-^4   (a)   introductory   text 

revised 56426 

86  1401-^.1442        (Subpart        O) 

Added      56426 

88  302-94  Added 64691 

88  308-94  Revised 64692 

88.311-98  AcJded 16309 

89  Added 31335 

89.114-96  0MB  number  pending 

31341 

89.115-96  0MB  number  pending 

31341 

89.116-96  0MB  number  pending 

31341 

89.117-96  OMB  number  pending 

31342 

89.118-96  OMB  number  pending 

31342 

89.119-96  OMB  number  pending 

31342 

89.120-96  OMB  number  pending 

31342 

89,122-96  OMB  number  pending 

31342 

89.123-96  OMB  number  pending 

31342 

89.124-96  OMB  number  pending 

31343 

89.125-96  OMB  number  pending 

31343 

89.126-96  OMB  number  pending 

31343 

89.127-96  OMB  number  pending 

31344 

89.129-96  OMB  number  pending 

31344 

89.203-96  OMB  number  pending 

31346 

89.204-96  OMB  number  pending 

31346 

89  205-96  OMB  number  pending 

31346 

89.206-96  OMB  number  pending 

31346 

89.207-96  OMB  number  pending 

31346 

89.209-96  OMB  number  pending 

31346 

89.210-96  OMB  number  pending 

31347 

89.211-96  OMB  number  pending 

31347 

89  304-96  OMB  number  pending 

31348 


89.305-96  OMB  number  pending 
89.306-96  OMB  number  pending 
89.307-96  OMB  number  pending 
89.308-96  OMB  number  pending 
89.30&-96  OMB  number  pending 
89.310-96  OMB  number  pending 
89.311-96  OMB  number  pending 
89.31^96  OMB  number  pending 
89.313-96  OMB  number  pending 
89.314-96  OMB  number  pending 
89.315-96  OMB  number  pending 
89.316-96  OMB  number  pending 
89.317-96  OMB  number  pending 
89.318-96  OMB  nimiber  pending 
89.319-96  OMB  number  pending 
89.320-96  OMB  number  pending 
89.321-96  OMB  number  pending 
89.322-96  OMB  number  pending 
89.323-96  OMB  number  pending 
89.324-96  OMB  number  pending 
89.325-96  OMB  number  pending 
89.326-96  OMB  number  pending 
89.327-96  OMB  number  pending 
89.328-96  OMB  number  pending 
89.329-96  OMB  number  pending 
89.330-96  OMB  number  pending 
89.331-96  OMB  number  pending 
89.404-96  OMB  number  pending 


.31348 
.31348 
.31348 
.31349 
.31349 
.31349 
.31350 
.31351 
.31352 
.31351 
.31351 
.31351 
.31351 
.31351 
.31352 
.31353 
.31353 
.31363 
.31354 
.31364 
.31364 
.31364 
.31364 
.31354 
.31354 
.31364 
.31355 
.31360 
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89.406-96  0MB  number  pending 

89.406-96  0MB  number  pending 

89.407-96  OMB  number  pending 

89.406-M  OMB  number  pending 

89.409-96  OMB  number  pending 

89.410-96  OMB  number  pending 

89.411-96  OMB  number  pending 

89  412-96  OMB  number  pending 

89.41S-96  OMB  number  pending 

89.414-96  OMB  number  pending 

89.415-96  OMB  number  pending 

89.416-96  OMB  number  pending 

89.417-96  OMB  number  pending 

89.41ft-96  OMB  number  pending 

89.419-96  OMB  number  pending 

89.420-96  OMB  number  pending 

89.421-96  OMB  number  pending 

89.423-96  OMB  number  pending 

89.423-96  OMB  number  pending 

89.424-96  OMB  number  pending 


.31360 
.31361 
.31361 
.31361 
.31362 
.31362 
.31362 
.31363 
.31363 
.31363 
.31364 
.31364 
.31364 
.31364 
.31365 
.31367 
.31367 
.31367 
.31369 
.31369 


93  Added 62235 

93.150—93.160  (Subpart  B)  Added 

(OMB  number  pending) 6J2&J 

93.150  (CX2K1)  corrected 67442 

110  Technical  correction 4*424 

110.1  Amended 450A6 

112  Technical  correction 4*424 

112.2  (k)  amended 45037 

116  Technical  correction 4A424 

116.3  Amended 45037 

117  Technical  correction 4«424 

117.1  Amended 45037 

122  Technical  correction 4S424 

122.2  Amended 45037  67980 


123.1  (b)  and  (h)  revised;  (d)  re- 
designated as  (d)(1):  (dK2) 
added 67981 

123.21  (a)(1)  revised:  (b)  redesig- 
nated as  (b)(1):  (bx2)  added 
67981 

123.22  (g)  added 67981 

123.23  (b)  revised 67981 

123.24  (b)(1)  redesignated  as 
(bXlKl):  (bXlHli)  added 67981 

123.25  (a)(12)  revised 67981 

123.27  (e)  added 67981 

123.31  Added 67981 

123.32  Added 67982 

123.33  Added 67982 

123.34  Added 67983 

123.62  (a)  amended 67963 

124  Authority  citation  revised 67983 

124.2  Amended 67983 

124.51  (c)  added 67983 

130.1  (a)  amended:  interim 13817 

130.6      (d)      introductory      text 

amended:  interim 13818 

130.15  Heading  and  (a)  amended: 
(a)  designation,  (b).  (c)  and 

(d)  removed:  interim 13818 

131.36  (dKHKii)  amended 36 U2 

136.3  (a)  tables,  (b)  and  (e)  table 
amended 4505 

141.30   (eK3)   and   (4)   added:   (e) 

amended 41345 

141.81  (c)  amended 33862 

141.87  Introductory  text  revised 

33862 

141.89  (a)  introductory  text, 
table.  (l)(ii)  and  (3)  revised: 
(a)(4)  removed 33863 

141.90  (g)  revised 33864 

142.16  (d)  added 33864 

142.62  (g)(2)  amended 33864 

144.3  Amended 63695 

144.11  Amended 63895 

144.17  Added 63895 

144.21  Introductory  text,  (a),  (b) 
and  (c)  redesignated  as  (a), 
(b).  (d)  and  (e):  new  (a)  and 
new  (b)  revised:  new  (c) 
added 63895 

144.22  (a)  revised;  (b)  redesig- 
nated as  (d):  new  (b)  and  new 

(c)  added 63896 

144.24  Revised ^  .63896 

144.25  (a)  introductory  text,  (b) 

and  (c)  amended 63896 
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144.26  Introductory  text  revised; 
(d)  introductory  text  added 
63896 

(e)  added:  Interim 63896 

144.27  Amended:  (d)  added 63896 

144.28  Introductory    text,    (d)(1), 

(2)  and  (1)  revised;  (f)(2)  and 

(3)  redesignated  as  (f)(5)  and 
(6):  (d)(5).  (6),   new  (f)(2),  (3) 

and  (4)  added 63697 

144.31     (a)     and     (cK2)     revised: 

(e)(10)  added 63897 

144.51  (p)  removed:  (o)  redesig- 
nated as  (p);  new  (o)  and  (q) 
added 63898 

144.52  (a)(7)  revised 63898 

144.70  (d)  amended:  eff.  8-9-94 29959 

146.2  Revised 63898 

146.8  (bKl)  revised;  (O  added 63898 

146.15  Removed 63898 

146.25  Removed 63898 

146.36  Removed 63899 

146.52  (a)  removed;  (b)  redesig- 
nated as  new  (a) 63899 

152.26  (f)  added 2761 

166  Policy  statement 43994 

170.112  (e)(7)  added 30264 

180.1  (h)  table  amended 64497 

(h)  table  amended 10287 

180.3  (c)  revised 65555 

180.33  Revised:  eff.  6-2-94 28483 

180.123a       Redesignated       from 

180  126a  and  revised 65555 

180.126  Removed 65555 

180.126a  Redesignated  as  180.123a 

65555 

180.138  Removed 46088 

180  177  Removed. 13669 

180  180  Revised 3656 

180  204  (b)  table  amended 63295 

180  206  Revised 62038 

180.227  (C)  added 62041 

180.234  Removed 60559 

180  271  Removed...; 44283 

180  277  Revised 1653 

180  281  Removed 47216 

180.319  Table  amended 39154.  46088 

Table  amended 17487 

180  335  Removed 39154 

180.342    (c)    table    amended:    (e) 

added 9096 

(c)   table   amended:   (d)   intro- 
ductory text  revised 10288 

180.356  (a)  designation  and  (b)  re- 
moved: table  amended 36361 

180.369  Revised 24060 


180.362  Heading  revised;  (b)  table 

amended 4ft321 

180.364    (a)    table    amended;    (d) 

added 36359 

(a)  table  amended 62037 

180.378  (a)  introductory  text  re- 
vised   9412 

180.379  (a)  table  amended 9412 

180.397  Removed 65556 

180.407  (b)  introductory  text  and 

(c)  introductory  text  amend- 
ed  42675 

180.414  (e)  added 44767 

(e)  table  amended 54044 

(e)  table  amended 9932 

(f)  added 26952 

180.415  (a)  table  amended 17488 

180.418  Table  amended 9094 

Introductory  text  amended 9412 

180.422  Introductory  text  revised 

9412 

180.428  (a)  table  amended 13891,  25820 

180.431  (a)  table  amended 54297 

(b)  revised 19640 

180.432  (b)  revised 14760 

180.434  Table  amended 42673 

(a)  revised 8137 

(c)  added 18974 

(c)  table  amended 26960 

180.436  Table  amended 9412 

180.438  (a)  designation  removed; 
introductory  text  revised: 
table  amended 9412 

180.439  Table  amended 25822 

Revised 32085 

180.442  Introductory  text  revised 

9413 

Revised 26946 

180.446  (b)  introductory  text  and 
(c)  introductory  text  revised 
26947 

180.447  (c)  revised 64492 

180.450  (a)  table  amended 46087,  62039 

180.451  Revised 32086 

180  458  Revised 4835 

180.464    Heading    revised;    table 

amended 16144 

180.468  Added 57967 

180.469  Added 12867 

180.470  Added 13658 

Table  amended 26955 

180.471  Added 24059 

180.472  Added 33205 

180.1001  (d)  table  amended. .37862,  38978. 

40364,  44766,  50854,  59662 
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TITLE  40    Chapter  I -Con. 

(c)  table,  (d)  table  and  (e)  table 
amended 54295 

(e)  table  amended 64496 

(e)  table  amended 950.  10992.  187&5 

(d)  table  amended 952,  2752.  3656. 

9929.  10989.  13890.  17710.  26953 

(c)  table  amended 10289.  25819.  33438 

(c)  table  and  (e)  table  amended 

10991.24056.26951 

180.1029  Amended 47215 

180.1058  Revised 47215 

180.1121  Added 442W 

180.1122  Added 64494 

180.1123  Added 51015 

180.1124  Added 14759 

180  1125  Added 13660 

180.1126  Added 9931 

180.1127  Added 15857 

180.1128  Added 28544 

180.1130  Added 32064 

180.1131  Added 33437 

180.4725  Added;  eff.  to  3-1-86 4W22 

185.350  Removed 37867 

Reinstated 46456 

Removed 33694 

185.410  Removed 10997 

Reflation  at  59  FR  10997  eff. 

date  stayed 23600 

185.1100  (b)  revised 19640 

185.1250  (a)  revised 9413 

185  1900  Revised 59667 

Regulation  at  58  FR  59667  eff. 

date  stayed 11556 

185.3500  (aK3)  added 56159 

185.3550  Table  revised 5109 

185  3950  Removed 37867 

Reinstated 46458 

Removed 33964 

185.4150  (b)  revised 24060 

185.5450    Introductory    text    re- 
vised   9413 

185.5750  Removed 46088 

185.5900  Removed 37867 

Reinstated 48458 

Removed 33964 

185.6300  Amended 37867.  48458 

Amended 33694.  33696 

186  500  Removed 41432 

186  1075  Revised 4835 

186.1100  (b)  revised 19640 

186.1250  (a)  revised 9413 

186.1800  Revised 62041 

186.3375  Table  corrected 37867 

186.3550  Revised 48321 

(a)  table  revised 5109 

186.4150  (d)  added 24060 


191  Authority  citation  revised 66415 

191.11  (b)  revised 66414 

191.12  Amended 66414 

191.15  Revised 66414 

191.16  Removed;  new  191.16  redes- 
ignated from  191.17 66414 

191.17  RedesigTiated  as  191.16; 
new  191.17  redesignated  from 
191.18 66414 

191.18  Redesignated  as  191.17 66414 

191.21—191.27  (Subpart  C)  Added 

66415 

191  Appendix  B  redesignated  as 
Appendix  C;  Appendixes  A 
and  C  amended;  new  Appen- 
dix B  added 66415 

192.31  (k)  through  (q)  added 60355 

192.32  (a)(3)  and  (4)  redesignated 
as  (a)(5)  and  (6);   new  (a)(3) 

and  (4)  added 60355 

(bKl)  Footnote  1  revised 60356 

192.41  Introductory  text  revised; 

(e)  added 60356 

195  Added 13175 

227.6  (c)(2)  Footnote  1  added;  In- 
terim  26572 

227.27  (b)  Footnote  2  added;  in- 
terim  26572 

228.12  (b)(94)  added 35687 

Heading  revised;  (aX3)  amend- 
ed; (b)(92)  added 42502 

(a)(3)  amended;  (b)(93)  added 46647 

(bK79)  amended 64498 

230  Technical  correction 48424 

230.3  (s)  amended 45037 

232  Technical  correction 48424 

232.2  Amended 45037 

233  Authority  citation  revised 9933 

233.71  Added 9933 

238  Added;  eff.  9-1-94 9870 

258  Authority  citation  revised 51546 

Technical  correction 53136 

258.1  (d),  (e).  (0(1)  introductory 
text.  (3)  and  (j)  revised;  eff. 
10-9-93 51546 

258.2  Amended;  eff.  10-9-93 51547 

258.50  (c)  introductory  text  re- 
vised; (e),  (f)  and  (g)  redesig- 
nated as  (0,  (g)  and  (h);  new 

(e)  added 51547 

258.70—258.74  (Subpart  G)  Regu- 
lation at  56  FR  51016  eff.  date 

delayed  to  4-9-95 51536 

258.70  (b)  revised;  eff.  4-9-95 51547 
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258.74  (a)(5)  revised;  (b)(1),  (c)(1) 
and  (d)(1)  amended;  eff.  4-9- 
95 51547 

260.11  (a)  amended 38883,  46049 

(a)  amended 468 

(a)  corrected 28484 

260.22  (d)(l)(i)  revised 46049 

261  Determination 42466 

261.4  (e)(2)(i).  (ii).  (3).  (fX3).  (4) 

and  (5)  revised ; 8365 

261.22  (a)(1)  and  (2)  revised 46049 

261.24  (a)  revised 46049 

261  33  (e)  table  amended 31551 

261  Appendix  EX  amended 40070,  42244 

Appendixes  II  and  m  revised 

46049 

Appendix  X  removed 46050 

Appendix  vm  amended 468,  31551 

Appendix  IX  amended 5726 

264.151  (d)  and  (k)  amended;  eff. 

8-9-94 29960 

264.190  (a)  amended 46050 

264.314  (c)  revised 46050 

264  Appendix  I  amended 13891 

265.190  (a)  amended 46050 

265.314  (d)  revised 46050 

265  Appendix  I  amended 13892 

266  Authority  citation  revised 38883 

266.104  (e)(3)  revised 38883 

266.106  (h)  revised 38883 

266.112  (b)(2)(i)  revised;  interim 

59602 

266  Appendix  X  removed 38883 

Appendix    VII    amended;     in- 
terim  59603 

268.7  (a)  revised 46050 

268.40  (a)  revised 46050 

268.41  (a)  introductory  text  re- 
vised   46050 

268.42  Amended 31552 

268  Appendixes  I  and  EX  revised 

46051 

270  Permit  application  deadline 
extension 29372 

270.6  (a)  revised 46051 

270.19         (c)(l)(iii)         amended; 

(c)(l)(iv)  revised 46051 

270.62       (b)(2)(i)(C)       amended; 

(b)(2)(i)(D)  revised 46051 

270.66  (c)(2)(i)  amended;  (cK2Mii) 

revised 46051 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions 47216,  49932,  50854,  51244. 

54044,  57745.  59367,  59370,  60388 


State  hazardous  waste  man- 
agement program  authoriza- 
tions  1275,  2752,  2998.  3792.  4594. 

7641.  8544,  12857,  15633.  16566. 
16568,  16987.  16991.  17273.  21664. 
27472.  29734.  30525.  32377 
Regulation  at  59  FR  27472  eff. 

date  corrected  to  7-26-94 32489 

271.1  (j)  Table  :  amended;  in- 
terim    59603 

271.16  (a)(3)(ii)  revised 10559 

272  State  hazardous  waste  man- 
agement program  authoriza- 
tions  30528 

272.201  Added 52676 

272.1601  Added 52678 

272.1851  Added 52681 

272.2500  Removed 492X 

272.2501  Revised 49200 

272  Appendix  A  amended 49200,  52676. 

52679.  52682 

279.1  Amended 10559 

279.10         (b)(l)(ii)         amended; 

(b)(2)(iii)  and  (g)  revised 10559 

279.20  (b)(2)  revised 10560 

279.41  (c)  added 10560 

279.44      (c)      introductory      text 

amended 10560 

279.46  (a)(5)  and  (b)(5)  revised 10560 

279.53     (c)     introductory     text 

amended 10560 

279.63  (c)  amended 10560 

280.91  (e)  revised;  (0  added 9607 

280.99  (b)  amended;  eff.  8-9-94 29960 

281  State  underground  storage 
tank  program  authorizations 
47217 

State  underground  storage 
tank  program  authorizations 
29201 

282  Added 58625 

300.440  Added 49215 

300  Appendix  B  amended      46087,  52019, 

54297,  59370,  61029,  63531,  69239 

Appendix  B  amended 5110 

Appendix  B  revised 8729.  27996 

302.4  (b)  table  amended 31552 

302  Appendix  A  amended 31552 

305.5  (b)(2)(v)  added 26 

372  Authority  citation  revised 63499 

372.65  (a)  and  (b)  amended 51786 

(a)  table  and  (b)  table  amended 
63499 

(a)  table,  (b)  table  and  (c)  table 
amended 63514 

(c)  amended 33206 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1993  THROUGH  JUNE  30,  1994 


TITLE  40   Chapt©f  I— Con. 

401  Technical  correction 

401.11  (1)  amended 45038 

414.25  Revised 36892 

414.26  Revised 36892 

414.35  Revised 36892 

414.36  Revised 36892 

414.45  Revised 36892 

414.46  Revised 36892 

414.55  Revised 36892 

414.56  Revised 36892 

414  65  Revised 36892 

414.66  Revised 36892 

414.75  Revised 36892 

414.76  Revised 36892 

414.85  Revised 36892 

414.86  Revised 36892 

414.91  (b)  amended 36892 

414.101^114.111       (Subpart       K) 

Added 36893 

414.101  (b)  amended 36893 

455  Authority  citation  revised 50689 

Tables  1  through  7  added 50691 

455.10  (O  added 50689 

455.11  Added .50689 

455.20  (a)   revised;    (d)   and   (e) 
added 50689 

455.21  (d)  and  (e)  added 50689 

455.23  Added 50689 

455.24  Added 50690 

455.25  Added 50690 

455.26  Added 50690 

455.27  Added 50690 

455.33  Heading  added 50690 

455.34  Heading  added 50690 

455.35  Heading  added 50690 

455.36  Heading  added 50690 

455.37  Heading  added 50690 

455.50  (Subpart  D)  Added 50690 

501.1  (c)(5)   revised;   (f)   redesig- 
nated as  (fXl):  (0(2)  added 67963 

501.2  Amended 67983 

501.11  (a)(1)  revised;  (b)  redesig- 
nated as  (bKl):  (bX2)  added 
67983 

501.12  (g)  added 67984 

501.13  Amended 67984 

501.14  (bXl)     redesignated     as 
(bXlKD:  (bXlKU)  added 67984 

501.15  (b)(15)  added 67964 

501.17  (e)  added „ 67964 

501.22  Added 67964 

501.23  Added 67964 

501.24  Added 67965 

501.25  Added 67965 

503.13  (bH2).  (3)  and  (4)  revised 

9099 


503.40  (c)  added 

600  Authority  citation  revised 878 

600.111-80  (a)  revised 16309 

600.502-«l  (a)(1)  revised 678 

600.511-80  (a)  introductory  text, 

(1)    and    (b)(2)    introductory 
text  revised;  (bX3).  (4)  and  (5) 

added 679 

700  Authority  citation  revised 13177 

700.41  Added 13177 

707  Clarification 2999 

707.65  (a)(2)  and  (c)  revised 40242 

707.70(a)  revised 40242 

710.39  Revised 30664 

712.30  (X)  table  amended 47648 

(w)  table  and  (x)  table  amend- 
ed   64314,  66320 

(X)  table  amended 5959.  22519 

(X)  table  stayed  in  part 14115 

716.20    (bH2)    revised;    (d)    table 

amended 47649 

(bX3)  added 68315 

716.120   (a)   table  and    (d)   table 

amended 42678.  66il5.  66321 

(d)  table  amended 5960.  22519 

(d)  table  stayed  In  part 14115 

721.3  Amended 63516 

721.285  Added 51702 

721  320  Added 51681 

721  323  Added 51702 

721.470  Added 51681 

721.536  Added 51681 

721.715  Added;  eff.  7-26-94 27481 

721.757  Added 51681 

721.982  Added;  eff.  7-26-94 27482 

721.1068  Added 51682 

721.1372  Added 51682 

721.1430  Added 63516 

721.1435  Added 63516 

721.1440  Added 63516 

721.1555  Added 51682 

721.1568  Added 51682 

721.1600  Removed 17491 

721.1612  Added:  eff.  7-26-94 27482 

721.1630  Added;  eff  7-26-94 27482 

721.1637  Added;  eff.  7-26-94 27482 

721.1640  Added;  eff.  7-26-94 27483 

721.1645  Added;  eff.  7-26-94 27483 

721.1728  Added 51682 

721.1732  Added 51682 

721.1740  Added 51702 

721.1920  Added  51683 

721.2000  Removed 17489 

721.2084  Added 63516 

721.2092  Added 63516 

721.2170  Added „ 51663 
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721.2260  Added 51702 

721.2270  Added 51683 

721.2287  Added 63516 

721.2355  Added 63516 

721.2460  Removed 17491 

721.2566  Added 51683 

721.2575  Added 51683 

721.2930  Added;  eff.  7-26-94 27483 

721.2950  Added;  eff.  7-26-94 27483 

721.3350  Added 63517 

721.3364  Added;  eff.  7-26-94 27484 

721.3367  Added 51684 

721.3374  Added 51684 

721.3390  Added 51684 

Removed 29203 

721.3430  Added 63517 

721.3435  Added 51684 

721.3540  Removed 17489 

721.3764  (aX2Kii)  revised;  eff.  7-6- 

94  29204 

721.4080  Added 63517 

721.4155  Added 63517 

721.4215  Added 51703 

721.4250  Added 51704 

(a)(2)(l)  amended 68311 

721.425r,  Added;  eff.  7-26-94 27484 

721.4490  Added 51685 

721.4550  Added 51705 

721.4585  Added;  eff.  7-26-94 27484 

721.4590  Added 51705 

721.4794  Added;  eff.  7-26-94 27484 

721.5075  Added 51685 

721.5175  Added 63517 

721.5285  Added 51685 

721.5310  Added 51705 

(a)(2)(i)  and  (ii)  amended 68311 

721.5330  Added 51685 

721.5385  Added 51706 

721.5705  Added 51706 

721.5710  Added 63517 

721.5910  Added 51686 

721.5915  Added 51706 

721.5920  Added 51706 

721.5970  Added;  eff.  7-26-94 27486 

721.5990  Added 51707 

721.6070  Added 51707 

721.6086  Added 51707 

721.6090  Added 51686 

721.6180  Removed;  eff.  7-6-94 29204 

721.6480  Removed 17490 

721.6600  Removed;  eff.  7-6-94 29205 

721.6820  Removed 45842 

721.7450  Added 51686 

721.7655  Added;  eff.  7-26-94 27486 

721.7710  Added;  eff.  7-26-94 27486 

721.7770  Added 51707 


721.8082  Added 61666 

721.8160  Added 51707 

721.8265  Added 51687 

721.8290  Added 51667 

721.8335  Added 51708 

721.8650  Added 51687 

721.8654  Added;  eff.  7-26-94 27485 

721.9000  Added 63517 

721.9100  Added;  eff.  7-26-94 27485 

721.9470  Added 63517 

721.9510  Added 51667 

721.9580  Added 63518 

721.9620  Added 51709 

721.9650  Added 51687 

721.9660  Added 63517 

721.9665  Added 51709 

721.9668  Added;  eff.  7-26-94 27485 

721.9750  Added;  eff.  7-26-94 27485 

721.9925  Added 51709 

721.9957  Added 63518 

750.11  (b)  removed;  (c)  and  (d)  re- 
designated as  (b)  and  (c): 
concluding  text  designated 
as  (d);  new  (b)  and  new  (d)  re- 
vised: (e)  added 16998 

750.13  Amended 16998 

750.14  Amended 16998 

750.31  (b)  removed;  (c),  (d)  and  (e) 

redesignated  as  (b),  (c)  and 
(d);  new  (b)  revised;  new  (e) 

added 16998 

761.19  (b)  amended 33697 

761.30  (p)  added 16998 

761.65  (dK2)(vii)  revised 59374 

761.80  (c)(2)  and  (mK7)  added;  (h) 

and  (n)  revised 16998 

761.185  (f)  amended 33697 

761.187  (d)  amended 33697 

761.205  (a)(3)  and  (d)  amended 33697 

763  Clarification 58964 

763.80—763.99  (Subpart  E)  Appen- 
dix C  revised;  interim 5251 

763.163  Revised 33208 

763.165  Revised 33209 

763.167  Revised 33209 

763.169  Revised 33209 

763.171  Revised 33209 

763.173  Heading,  (a),  (b),  (c)  and 

(g)  re  vised 33210 

799.5000    Heading   revised;    table 

amended 61816 

799.5050  Added 40291 

Regulation    at    58    FR    40291 

stayed 33186 

799.5075  Added 59681 

(d)  corrected 1992 


Note-:  Botdface  page  numb«f»  indicate  1993  chonge* 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  40 


Proposed  Rules: 


1— 799(Ch.  I)     37450.  37991.  JAS4A   42518. 

42711.44799    474U.  4«012,  &3««a. 

5503J,  5&315,  60419.  60672 

1923.  3047,  9946.  25869.  29750,  32389 

16 61638 

35 40106,  53688 

50 51S4 

51 54648.  61640,  6S573 

2172()   ;i;?237 

52  36906,  37450   3  7453,  38108.  38326. 

39717,  40107  40759.  41218,  41451. 
429U  43609  44799,  44802.  45469. 
4547!  45473  45474.  45874,  47101. 
47103.  47239,  47414.  47415.  47701. 
47706  47707,  47840.  48339.  48344. 
48811  48812  48999.  49001.  49254. 
49258,  49458  49463.  49464,  49952. 
499S4.  49956.  50304,  50307.  5031 1. 
50630.  50884.  50886.  51028,  51270, 
51279,  51591  51593,  52467.  55693. 
54081  54089.  54648,  57573,  57575, 
59427  59696.  61040,  62065.  62067, 
62304  62307  62309.  62560,  62563. 
63316  63545  63547  63549.  64530. 
65307  65309.  65573.  65686,  65688, 
65691,  65959.  66324,  66326.  66334. 
67383.  67748.  67754.  68094 

278.  707.  988.  1613.  1693.  1695,  1698. 

2795.  3047,  3534.  3540.  3544.  3804, 
3808.  3809,  4016,  4261.  4263,  4620. 
5370.  5371,  5374,  5742,  6608.  8150, 
8578.  9154.  9155.  9158,  9947,  10103, 
10349.  11012.  11228,  11569,  11958. 
12882,  12886.  13289.  13292,  13910. 
15683.  15686.  15689.  15691.  16158, 
16580,  16582.  17078.  18341.  18346, 
18988.  21738.  22776.  23264.  24096, 
24330.  25002.  25867.  26988.  26993, 
26994.  28036.  28038.  28503.  29977, 
30826.  30562.  30564.  30741,  30742, 
31568,  31962.  32390.  32392,  32395. 
32397.  33240.  :a709.  33718 

55 48619,  61041 

994.  5745,  33719 

59 22776 

60 42760   54648,  65573 

61 42760.  54648,  65573 

5674 

63  37778   42760   43028   4508145476, 

53478   S3900.  62566.  65768   66078, 

66336   68804 

1515.  4879,  5868,  8429,  103o2,  iM61. 

10591,  11018.  11662.  11960,  12567. 


15504.  25004.  25387,  29216. 

64 S4648, 

65 

68 54190,60419, 

70 15504.26158 

71 

72 50088.  609S0.  63134. 

73 44482]  50088,  60950.  63134, 

74 50088, 

75 50088, 

78 44482,  50088, 

79 

80 45307.  54547,  64213, 


81 36908.  37453,  38108,  38331, 

44639,  44641.  49001,  49467, 
58999,  66334, 

...707.  4263.  5374,  6608.  81,S0.  11012. 
16158.  23264.  24330.  29977, 

82 38735.  50464.  59630. 

85 


35420 


89  . 
90.. 
117. 


122 42266.  47845. 

123,..!.,",,,!]4a2«6r46i45'/474^^ 

13665) 

124 KJ820 

131 42266,  47845, 

810,  3829.  1:^665 

132 42266.47845. 

141 "Z!Z"Z".""' 65622] 

6332 

142 

143 

144 

145 


148 

152 

156 5971,  6712,  10228 

166 6712.  10228,  15966 

172. 
180 


36366  37893.  40394,  40395, 
43828,  43830.  44990,  46147, 
49263,  49264,  49265,  49267, 
51031  54092.  54094,  54316, 
59700   60573.  62069,  62071, 


29750. 

32165 
65573 

22795 
65311 
,  11105 
.  31183 
68804 
69314 
...3660 
69314 
3660 
63134 
63134 
63134 

.8886 
68343 

22800 

43609. 

49956, 

68094 

12886. 

30326. 

32397 
69566 
.13912 
42266 
51595 
.25399 
54836 
...8683 
53168 
.13665 
53168 

13820 

28680 
S3168 

13820 
53168 
.13665 
68826 

11961 
.13820 
66622 
.13820 
.13820 
48092 
42711 

18058 
,  22574 
.13666 
41452. 
46149, 
50888, 
59699, 
62072, 
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62074,  62075,  64536.  64538,  67759. 
68621,68827 

1700,  1702,  1704.  2799.  2800,  5972.  8581. 

9165.  9167,  9169,  9947.  9949.  11570, 
11572.  14820.  11822,  14824,  14825. 
15144.  17508.  17751,  17754,  24100. 
24101,  25431.  25586.  28326.  29576, 
30746,  30748,  30750.  32167.  32169, 
32170.  32172.  32173,  33240.  33723 

185 54094,  54316 

11570,  11572,  17754,  32172 

186 36366.  39180,  54094,  54316,  62075 

2800.  11570.  11572,  17754 

195 54474 

227 26673 

228 43090 

7952 

230 26162 

233 13820 

247 18852 

248 18852 

249 18852 

250 18862 

252 18862 

253 18852 

258 40568,  68353 

260 46052,  48092 

261 36367,  48092.  5852 1 .  67383 

709.  9808.  10352,  17080,  18348,  24530. 

31668 

262 31668 

264 28504.  31668 

265 28504,31568 

266 8683.  31964 

268 48092,  59976 

10778,  31568 

270 28504,  28680.  31568 

271 48092 

9808,  14827,  18348,  24530.  28604 

273 31568 

280 43770 

30448 

281 9950.  25588.  30448 

300  37693.42519,42916,44804,45082. 

50893.  53688,  54702.  60825,  63551. 

64539 

714,  2568.  15147,  23819.  30752,  32673 

302 54836 

8683,  9808,  18348.  24530 

355 54836 

8683 

372 36180,  46596.  47709,  60574 

1788,  29252 

430 66078 

1515,  4879.  12567 


435. 
437. 
438. 


.31186 
...8150 
...4019 


439 21740 

455 17850.30753 

501 13820 

600 13912 

704 63134 


763. 
799. 


6610 

721 40397,  45871,  46921.  48346,  48347. 

48348,  49269,  49271,  50895,  50896. 

61649 

;...38,  13294,  23041,  29265,  29258 

746 46921 

9170,  9951,  11108,  11122.  23041 

749 63148 

761 60970 

3660 

17301 

61664 

3661,  33187 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  51— Committe©  for  Pur- 
chase From  People  Who  Are 
Blind  or  Severely  Disabled 
(Parts  51-1-51-99) 

Chapter  51  Nomenclature  change 

16777 

Chapter  101— Federal  Property 
Management  Regulations  (Parts 
101-1-101-99) 

101-6.5  Added 21945 

101-18  Authority  citation  revised 

40592 

101-18.000—101-18.001        (Subpart 

101-18.0)  Added 40592 

101-18.100—101-18.106        (Subpart 

101-18,1)  Revised 40592 

101-16—101-21  (Subchapter  D)  Ap- 
pendix amended 52918 

101-26.107  Revised 41637 

101-34  Removed 15119 

101-37—101-41  (Subchapter  G)  Ap- 
pendix amended;  eff.  date  ex- 
tended to  3-31-96 15636 

101-37.400—101-37.403         (Subpart 

101-37.4)  Heading  revised 53660 

101-37.400  Revised 53660 

101-37.401  Revised 53660 

101-37.402  Revised 53661 


Note:   BokHoca  poge  numbea  indicate  1993  change*. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1 ,1993  THROUGH  JUNE  30,  1994 


TITLE  41    Chapter  101 -Con 

101-37.403  Ad;.  . 

101-37.404  Added 

101-37.405  Added 

101-37.406  Added 

101-37.407  Added 

101-37.408  Added 

101-37.1200—101-37.1214  (Subpart 
101-37.12)  Added 

101-38.100-101-38.104-8  (Subpar- 
101-38.1)  Heading  revised 

101-38.100  (a)  revised 

101-38.101  Revised 

101-38.101-1  Redesignated  aa  101- 
38.102 

101-38.101-2  Redesignated  as  101 
38.108 

101-38.101-3  Redesignated  as  101- 
38.104 

101-38.102  Redesignated  as  101- 
38.105;  new  101-38.102  redesig- 
nated from  101-38.101-1 

101-38.100  Redesignated  as  101- 
38.106;  new  101-38.103  redesig- 
nated from  101-38.101-2  and 
revised 

101-38.103-1  Removed 

101-38.104  Removed 

Redesignated  from  101-38.101-3 
and  revised 

101-38.104-1  Removed 

101-38.104-2  Removed 

101-38.104-3  Removed 

101-38.104-4  Removed 

101-38.104-5  Removed 

101-38.104-6  Removed 

101-38.104-7  Removed 

101-38  104-8  Removed 

101-38.105  Redesignated  from  101- 

38.102 „ 

Revised 

101-38.106  Redesignated  from  101- 

38.103 

Revised 

101-38  402  (a)  revised 

101-38.601  Revised;  0MB  number 

.1 

101-39  (d)  redesignated  as  (e;. 
new  (d)  added 

101-39.301  Introductory  text  re- 
vised   

101-39  306  (g)  revised 

101-39.401  (b)  and  (c)  revised 

101-39.403  (b)  removed;  (c)  and  (d) 
redesignated  as  (b)  and  (c) 
and  revised 


5^661 

53662 
53662 

53A62 

53662 

.27486 


6528a 
652M 
65266 

65289 

.66289 

65289 

.65209 


65289 
6S286 
.65286 

66289 

65288 
65288 
65288 
65288 
65288 
65288 
65288 
.66288 


65289 
6S290 

65289 
65291 

...5962 


65291 
.63532 

63533 

6529) 
65291 

.65291 


101-40  Authority  citation  revised 

101-40.202  Revised 

101-40.203  Heading  revised 

101-40.203-1  Revised 

101-40.205  Revised 

101.41  Temporary  reg.  0-57  added 


101-41.203-1  (a)  revised 

101-41.203-2  Revised 

101-44.207  {a)(18.1)  revised 

101^5.4802  Revised 

101-45.4803  Revised 

101-49.001-5  Introductory  text  re- 
vised   


53889 

48972 
53889 
48972 
53889 

39664 
39665 
39665 
39666 

.26739 
..26739 


46089 

Chapter  105— General  Services 
Adminlstraticm  (Parts  105- 
1-105-999) 


105-57  Added. 
105-71  Added 


....1277 
43270 


Chapter  128— Department  of 
Justice  (Parts  128-1-128-99) 

12a-l. 8000— 128-1.8010        (Subpart 

128-1.80)  Added 42876 

corrected 334;V* 

Chapter  201— Federal  Infofmatlon 
Resources  Management  Regu- 
lation (Parts  201-1-201-99) 

201-17.001  (1)  and  (m)  revised;  (n) 

added;  interim 953 

301  20  103  11  .-Vdcipd:  interim  953 

Chapter  301— Travel  Allowances 
(Parts  301-1-301-99) 


301-1  Authority  citation  revised 

301-1.102    (a)    introductory    text 

and  (b)(1)  revised 

301-1.103  (f)(3)  amended 

301-2.5  (b)  revised 

301-3.3  Revised 

(dK4)(iii)(C)  and  (ix)  corrected 


(eKlKvl)  amended 

301-4.3  (aKD  and  (2)  revised 

301-7.11  (e)  amended 

301-8.2  (a)  amended 

301-8.3   (c)(4)   and   (5)   amended; 

(c)(6)  added 

301-9.2  (aKD  revised 

301-10.2  (a)(2)(i)  revised 


58236 

58236 
58236 
58236 
58236 

60390 

..27488 
58240 
58241 
5824) 

58241 

.  27488 
58241 
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301-10.3  (f)  redesignated  as  (e) 58241 

301-11.6  (b)(9)  revised 58241 

301-15.7  (g)  amended 58242 

301-16  Added 58242 

301-16.4  (a)(1)  corrected 60390 

301  Appendix  A  amended 58502 

Appendix  A  revised 67950 

Appendix  A  amended 15119 

Chapter  302— Relocotion 
Allowances  (Parts  302-1—302-99) 

302-1  Authority  citation  revised 

58243 

302-1 .2  (aK7 )  added ..........................  27488 

302-1.3  (a)  revised 58243 

302-1.10  (b)  through  (g)  redesig- 
nated as  (c)  through  (h);  (a), 
new  (e)  introductory  text 
and  new  (f)  amended;  new  (b) 

added 58243 

(b)(1)  amended 27488 

302-1.100—302-1.107    (Subpart    B) 

Heading  revised 58243 

302-1.100  Revised 58243 

302-1.101    Introductory   text  and 

(a)  revised 58243 

302-1.102  Amended 58244 

302-1.104  Amended S8244 

302-1.106  (ai  and  (c)  amended 58244 

302-1.106  Amended 58244 

302-6.1  (c)  and  (f)  revised 27489 

302-6.2  (g)(1)  and  (2)  amended 53137 

302-11.5  (i)  revised 58244 


302-11.8  (e)(2)(lii)  amended 27490 

302-11  Appendixes  A  through  D 

amended 10997 

Appendix  A  corrected 22520 

Chapter  304— Payment  from  a 
non-Federal  scxjrce  fcx  trove! 
expenses  (Ports  304-1—304-99) 

304-1.3  (d)  revised 58244 

Proposed  Rules: 

101-6 26768,  33724 

101-26 39720 

101-26 8587 

101-41 8151 

105-57 46596 

201-1 39.  4978 

201-3 64389 

39.4978 

201-4 64389 

201-9 64389 

201-11 64389 

201-18 64389 

201-20 49005,64389 

39.4978 

201-21 64389 

201-22 „ 64389 

201-23 64389 

201-24 64389 

201-39 49005,64389 

39.  4978.  8588 


NOTE::  kOtdfOC*  pogo  numt)«f\  irvlKiTte  i^i  cfX3ng»j 
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TITLE  42-PUBLIC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Services  (Parts  1  —  199) 


Pa^e 

52c  Heading  revised 

61030 

Authority  citation  revised 

.61030 

52c.  1  Revised 

61030 

61030 

.61030 

52c.2  Revised 

52C.3  (b)  revised 

52c.4  Revised 

.61030 
61030 

52C.5  (a)(1)  revised 

52c.7  Revised 

61031 
54298 

52e  Authority  citation  revised... 

52e.l  Heading  and  (a)  revised 

54298 

52e.2  Revised 

54298 

52e.3  Heading  revised 

54298 

52e.4  Heading  revised;  (a)  and  (c) 

amended 

54298 

52e.5  Heading  revised 

54298 

(a)  and  (b)  amended 

.54299 

52e.6  Heading  and  (a)  introduc- 

toiT  text  revised 

54298 

52e.7  Heading  revised 

54298 

(b)  amended 

54299 

52e.8  Revised 

54298 

52e.9  .\mended 

54299 

57  4001-57.4010      (Subpart      OO) 

Heading  revised 

66298 

Authority  citation  revised 

66298 

57.4001  Amended 

66298 

57.4002  Amended 

66298 

57.4004  (a)  amended;  (b)  redesig- 

nated as  (c);  new  (b)  added 

66299 

57.4005  (a)  Introductory  text  re- 

vised  

66299 

66299 

57  4006  (a)  revised 

60  Authority  citation  revised 

.67349 

Authority  citation  corrected 

....3409 

60.33  Amended;  (h)  added;  OMB 

number 

67349 

60.43  (a)  revised:  (b)  and  (c)  re- 

designated as  (c)  and  (d);  new 

(b)  added;  OMB  number 

67349 

60.60  (a)  revised;  (b)  and  (c)  re- 

designated as  (c)  and  (d);  new 

(b)  added;  OMB  number 

67350 

60  61  (d)  added 

.67350 

Chapter  IV— Health  Care  Financ- 
ing Administration,  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400.202  Amended;  interim 6576 

Regulation  at  59  FR  6576  eff. 
date  corrected  to  3-13-94 13459 

401  Authority  citation  revised 61837 

401.126  (b)(2)  revised 61837 

Regulation  at  58  FR  61837  eff. 
date  corrected  to  2-22-94 108 

401.133  Heading  revised;  (d)  and 

(e)  added 61838 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

403  400-403.410  (Subpart  D)  Re- 
moved  54049 

405.480  (a)  introductory  text,  (1), 

(2)  and  (3)  revised 63686 

405.502  Regulation  at  57  FR  36013 

confirmed 58505 

405.512  (c)(8)  revised 10298 

405. 550-— 405.580  (Subpart  F)  Au- 
thority citation  revised 63686 

405.550  (a)  and  (e)(1)  amended;  (c) 
revised 63686 

405.551  (a)  amended 63686 

405  556  Regulation  at  57  FR  36014 

confirmed 56505 

405.701-405.750  (Subpart  G)  Au- 
thority citation  revised 12181 

405.701  Heading  revised;  (d)  added 

12181 

405.740  Revised 12181 

405.741  Removed 12182 

405.801—405.874        (Subpart       H) 

Heading  revised 12182 

Authority  citation  revised 12182 

405  802  Revised 12182 

405.811  Revised 12182 

405.812  Revised 12182 

405.815  Redesignated  from  405.820 

and  revised 12182 

405  817  .Added 12182 

405  820  Redesignated  as  405.815 12182 

405  821  Revised 12183 

405.822  Heading  amended 12183 

405.823  Heading  amended 12183 

405.824  Heading  amended 12183 

405.825  Heading  amended 12183 

405.826  Heading  amended 12183 

405.830  Heading  amended 12183 

405.832  Heading  amended 12183 

405.833  Heading  amended 12183 

405.834  Heading  amended 12183 


Note   Botdloce  pog«  nombeo  incHccrte  1993  chang»t. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1993  THROUGH  JUNE  30.  1994 


TITLE  42   Chapter  IV-Con. 

405.836  Headinjf  amended 12183 

405.841  Heading  amended 12183 

405  860  Heading  amended 12183 

405  1720  Introductory  text  cor- 
rectly revised;  CFR  correc- 
tion  18318 

405.2137  (b)(7)  Introductory  text 
revised  Regulation  at  56  FR 
43709  conHrmed;  (bM7)  re- 
vised   1284 

405.2163  (gK2)(i)  revised  Regula- 
tion at  56  FR  43709  con- 
firmed: (g)  revised:  (h)  added 
1284 

405.2401—405.2472  (Subpart  X)  Au- 
thority ciUtion  revised 26958 

405.2401  (b)  amended 26968 

406  Authority  citation  revised 26959 

406.21  Regulation  at  57  FR  36014 

confirmed 5A506 

406.23  Regulation  at  57  FR  36014 

confirmed 58505 

406.32  Regulation  at  57  FR  36014 
confirmed 58506 

(bX3)  and  (c)  through  (f)  redes- 
ignated as  (bK4)  and  (d) 
through  (g):  new  (bK3)  and 
new  (c)  added;  new  (b)(4)  re- 
vised  26969 

406.33  Regulation  at  57  FR  36014 
confirmed 58505 

408.20  (b)  heading.  (1)  introduc- 
tory text.  (2).  (c)  heading  and 
introductory  text  revised: 
(b)(3)  added 26969 

409.40  Regulation  at  57  FR  36014 

confirmed 58505 

409  97  Regulation  at  57  FR  36014 
confirmed 56505 

410  Authority  citation  revised 6576, 

26969 

410.2  Revised;  interim 6677 

Regulation  at  59  FR  6677  eff. 

date  corrected  to  3-13-94 13459 

410.3  (aK2)  amended:  interim 6677 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.10  Regulation  at  56  FR  43709 

confirmed 1284 

(k)  amended 1285 

(k)  revised 26969 

410.29  Regulation  at  56  FR  43709 

confirmed 1284 

410.36  Regulation  at  57  FR  36015 

confirmed 58605 

410.43  Added;  interim 6677 


Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.50  Regulation  at  56  FR  43709 

confirmed 1284 

(d)  amended 1285 

410.52  Regulation  at  66  FR  43709 

confirmed 1284 

(a)(4)  amended 1285 

(aK4)  re  vised 26959 

410.60  (c)(2)  revised;  Footnote  2 

removed 26959 

410.110  (Subpart  E)  Added:  in- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 1345S 

410.150-m0.176  (Subpart  E)  Re- 
designated as  Subpart  I:  in- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150     (aK2)      revised;      (bK13) 

added;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.155  Heading  and  (b)  revised; 

Interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

410.172  Added;  interim 6578 

Reg\ilation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

411.15  Regulation  at  57  FR  36016 

confirmed 58506 

411.60  Regulation  at  67  FR  36015 

confirmed 58505 

411.62  Regulation  at  57  FR  36015 

confirmed 58505 

412.2  (c)(3)  and  (4)  revised;  (c)(5) 

added;  interim 1658 

412.46  (c)  revised 11003 

Regulation  at  59  FR  11003  eff. 

date  corrected  to  4-8-94 30389 

412.73  (cKl)  amended;  interim 1658 

(cK9)  and  (10)  revised 32383 

412.98  (b)  amended:  interim 1658 

412.108  (c)(2)(i)  and  (ii)  corrected 

67350 

412.113  Regulation  at  57  FR  36016 

confirmed 58505 

413  Technical  correction 67350 

Authority  citation  revised 1285. 

26964 
413.1  (aXlXviii)  added:  (aK2)  re- 
vised; interim 6578 

Regulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 1345P 
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413.13  (b)(1)  amended;  interim 6578 

Regulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 13459 

413.24  (0(4)  added 26964 

413.40  (c)(2).  (3)  and  (4)  redesig- 
nated as  (c)(3).  (4)  and  (5); 
(a)(3).  new  (c)(4)(li)  and  (i)(3) 
amended:  new  (cK2)  added: 
interim 1659 

413.118  Regulation  at  57  FR  36017 

confirmed 58505 

413.122  Regulation  at  57  FR  36017 

confirmed 58505 

413.124  Regulation  at  57  FR  36017 

confirmed 58505 

(a)  revised 26960 

413.130  Regulation  at  57  FR  36017 

confirmed 56505 

(jKlXii)  revised 26960 

413.167  (bH3)  revised 26960 

413.170  Regulation  at  56  FR  43709 

confirmed 1284 

(cX6)  amended 1285 

414.1—414.60  (Subpart  A)  Author- 
ity citation  revised 63666 

414.2  Amended 63666 

414  4  (b)  revised 63666 

414.22  (bX3)  added 63667 

414.32  Revised 63687 

414.42  (a)  amended 63667 

414.46  (d)  revised .63667 

414.48  Revised 63667 

414.60  Revised 63667 

414.300  Regulation  at  56  FR  43710 

confirmed 1284 

(d)  amended 1285 

414.335  Regulation  at  66  FR  43710 

confirmed 1284 

417.630  Revised 12183 

418  Authority  citation  revised 26960 

418.1  Regulation  at  57  FR  36017 

confirmed 56505 

418.21  Regulation  at  57  FR  36017 
confirmed 58505 

418.22  Regulation  at  57  FR  36017 
confirmed 56505 

418.306  (bX2)  revised;  (bX3)  added 

26960 

421.3  Re  vised 681 

421.112  (b)  amended 682 

421.118  (b)  amended 682 

421.122  Revised 682 

421  124  Revised 682 

421.201  Added 682 

421  203  Added 682 


421.210  (eX2)   revised;   (eX3)  and 

(4)  added 60796 

421.212  Added 60797 

424  Authority  citation  revised 10298 

424.3  Amended 10299 

424.32  (a)  revised 10299 

424.34  (bX4)  revised 10299 

(bK4)  corrected 26740 

424.360  Revised 65129 

424.362  Revised 65130 

424.364  Removed 65130 

431.56  (a)  and  (bK2)  revised;  (bX5) 
and  (f)(4)  added:  (g)  removed; 

interim 4599 

431.67  Added;  interim 4600 

435   Correction    at   58    FR   50636 

withdrawn 51408 

435.1—435.10  (Subpart  A)  Regula- 
tion at  58  FR  4925  eff.  date 

delayed  to  8-18-94 8138 

436.1   Regulation   at  58  FR  4925 
eff.  date  delayed  to  8-18-94 


436.4   Regulation   at  58   FR  4925 
eff.  date  delayed  to  8-18-94 


.8138 


435.113  Regulation  at  58  FR  4926 
eff.  date  delayed  to  8-18-94 

435.121  Regulation  at  58  FR  4926 
eff.  date  delayed  to  8-18-94 

435.201  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.210  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.211  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.220  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.222  Regulation  at  58  FR  4S^ 
eff.  date  delayed  to  8-18-94 

435.223  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.230  Regulation  at  68  FR  4928 
eff.  date  delayed  to  8-18-94 

435.231  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 
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TITLE  42    Chapter  IV-Con. 

435.232  iCtK'u:a:;wn  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

436.234  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

436.236  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.301  Regrulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.308  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.310  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.330  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.510  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.520  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.522  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.600  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.601  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.602  Regulation  at  58  FR  4930 
eff.  date  delayed  to  8-18-94 

435.603  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


435.604  Regulation  at  58  FR  4931 
eff.  dale  delayed  In  part  to  8- 
18-94  and  10-19-94 8138 

435.606  Regulation  at  58  FR  4931 
eff.  date  delayed  to  10-19-94 
8138 

435.608  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 
8138 

435.610  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-1&-94 
8138 


435.622  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-1&-94 

435.631  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.640  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


435.700-435.740  (Subpart  H)  Reg- 
ulation at  58  FR  4931  eff. 
date  delayed  to  8-18-94 8138 

435.700  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 
8138 

435.711—435.712  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721—435.726  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.722  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

436.723  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.724  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.725  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.726  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.731-435  735  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.731  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.732  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.733  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.734  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 
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435.735  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.740  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


435.800-435.852  (Subpart  I)  Regu- 
lation at  58  FR  4932  eff.  date 
delayed  to  8-18-94 8138 

435.800  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


435.811—435.814  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.811  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


435.812  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.814  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


435.821—435.823  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.821  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


435.822  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.823  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


8138 

435  831  Revised 1672 

Regulation  at  58   FR  4933  eff. 

date  delayed  to  8-18-94 8138 

436.832  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

8138 

435.840—435.843  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.840  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

435.841  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


435.843  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


435.845  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

436.850—436.852  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 

435.945  (fX6)  revised;  (fX7)  added 


.8138 


435.952  (a)  revised 

435.955  Revised 

435.1005  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.1007  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

436   Correction   at   58   PR   50635 

withdrawn 5 

436.3  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 

436.111  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 

436.201  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 

436.210—436.217  Regulation  at  58 
FR  4935  eff.  date  delayed  to 
8-18-94 

436.210- Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 


.8138 

.4254 
.4255 
.4255 


436.211  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.212  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.220—436.224  Regulation  at  58 
FR  4935  eff.  date  delayed  to 
8-18-94 

436.220  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 


436.222  Regulation  at  58  FR  4935 
eff.  date  delayed  to  a-18-94 

436.301  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.308  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-ia-94 


.8138 

.8138 

1406 

.8138 
.8138 
.8138 
.8138 
.8138 
.8138 
.8138 
.8138 
.8138 
.8138 
.8138 
.8138 
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TITLE  42   Chapter  iV-Con. 
4«i6  310  ReK u   t       :    at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.510  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.520  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.522  Regulation  at  58  FR  4936 
eff.  date  delayed  to  ft-l&-94 

436.600  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.601  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.602  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.603  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


436.604  Regulations  at  58  FR  4937 
eff.  date  delayed  to  8-8-94 
and  10-19-94 8138 

436.606  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
and  10-19-94 8138 

436.608  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 
8138 

436.610  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 


.8138 


436.700-436.711  (Subpart  H)  Reg- 
ulation at  58  FR  4938  eff. 
date  delayed  to  8-18-94 8138 

436.811—436.814  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.811  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

436.812  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


436.814  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

136.821  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


436.832  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.840—436.843  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 

436.840  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


436.841  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.843  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.845  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


436.831  Revised 1674 


436.850—436.852  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

440    Correction    at    58    FR    50635 

withdrawn 5U08 

440  220  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

440.250  Reg\ilation  at  58  FR  4939 
eff.  date  delayed  to  8-18-94 
8138 

473.44  (a)  revised 12184 

488  Authority  citation  revised..      61838 

488.1  Amended 6l8i« 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

488.3  Heading,  (a)(1)  and  (2)  re- 
vised  61838 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

488.4  Added AlftM 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 108 

488.5  Revised 61840 

Regulation  at  58  FR  61840  eff. 

date  corrected  to  2-22-94 108 

488.6  Redesignated  as  488.7;  new 

488.6  added 61840 

Regulation  at  58  FR  61840  eff. 
date  corrected  to  2-22-94 108 

488.7  Redesignated  from  488.6  and 
revised 618'*0 

Regulation  at  58  FR  61840  eff. 
date  corrected  to  2-22-94 108 

488.8  Revised 61841 

Regulation  at  58  FR  61841  eff. 

date  corrected  to  2-22-94 108 

488.9  Added 61842 
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Regulation  at  58  FR  61842  eff. 
date  corrected  to  2-22-94 108 

488.10  (d)  revised 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.11  (b)  amended 61842 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.18  (d)  added:    interim   (0MB 

number  pending) 32120 

488,201  (aKD  revised 61843 

Regulation  at  58  FR  61843  eff. 

date  corrected  to  2-22-94 108 

489  Authority  citation  revised 32120 

489.2  (b)(8)  added;  (c)  revised;  in- 
terim  6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.10  Re  vised 61843 

Regulation  at  58  FR  61843  eff. 

date  corrected  to  2-22-94 108 

(b)  amended;  interim 6578 

Regulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 13459 

489.12  (c)  amended:  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13469 

489.13  Revised;  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489,20  Regulation  at  57  FR  36018 

confirmed 58505 

(1)  through  (r)  added;  interim 

fOMB  numbers  pending) 32120 

489  24  .\dded:  Interim  (OMB  num- 
bers pending) 32120 

489  25  Added;  interim 32123 

489  26  Added;  interim 32123 

489  27  Added:  interim 32123 

489.31  Retaliation  at  67  FR  36018 

confirmed 56505 

489.53  (aXlO).  (11)  and  (12)  added; 
(b)  and  (cX2)  revised;  interim 

32123 

491.9  (c)(2)  revised 63536 

493  1483  (bXl).  (4).  (5X1)  and  (U) 

amended 685 

498  Authority  citation  revised 6678 

498.2  Amended;  interim 6678 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13469 

Authority  citation  revised 26958. 

26958 


Chapter  V— Office  of  inspector 
Generah-Heattti  Core,  Depart- 
ment of  Healtti  and  Human 
Services  (Parts  1000-1999) 

1003  Authority  citation  revised 


.32124 


1003.100  (b)(1)  introductory  text, 
(iv)  and  (v)  revised;  (bXl)(vl) 
added;  interim 32124 

1003.101  Amended;  interim 32124 

1003.102  (c)  redesignated  as  (d) 
and  revised;  new  (c)  added; 
interim 32124 

1003.103  (a)  revised;  (e)  added;  in- 
terim   32125 

1003.105  Revised;  interim 32126 

1003.106  (a)  heading  and  (4) 
added;  (b)  introductory  text 
revised;  interim 32125 

1003.107  Revised;  interim 32126 

1003.108  Revised;  interim 32126 

1003.109  (a)  introductory  text  and 
(4)  through  (6)  revised;  (aX7) 

and  (c)  added;  interim 32126 

Proposed  Rules: 

1-199  (Ch.  I) 3040 

50 33242 

57 10104 

67 60510.  63909 

84 26850,  27257 

100 


124. 


.13916 


58828 

15693 

400--I99  (Ch.  rv) .....!.!!!..!!...!!!"!!'.!'.!!.. 3040 

405 6937 

406 714 

410 62312.  66829 

32754 

411 62312 

412 27708.31303 

413 65150 

26998.  27708,  29678,  31303 

414 32764 

417 68366.  68829 

8429,  8435,  11230 

421 8446 


424. 

431. 


433. 


.68829 

.53481 

..13666 
....4880 


434 23820 

436 65312 

13666,  23820,  31569 

436 65312 


NOT>-    BotdtoC*  pog*  r>omt>»r«  indtcoto  1993  chongej 


Note:  Bokltoce  pog«  numben  indicate  1993  cfwng** 
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TITLE  42    f^opost^  At/zes  —  Cum 

13666,31569 

440 512M.  Si481,  4M12 

13666 

441 512M   Si4«1 

447 ii4«l.  6WI2 

13666 

482 27708,  31303 

485 27708.  31303 

489 8228.  27708,  31303 

1000—1999  (Ch.  V) 3040 

1003  540W 

1004 9462 

TITIE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A -Office  o(  tfie  Secretary 
oi  tfie  intenof  (Parts  1  —  199) 

4.1100  (d)  removed;  (e)  and  (f)  re- 
designated as  new  (d)  and  (e) 

1488 

4.1105(a)(5)  added!!.!!!...!!!..!..!. 1488 

4.1109  (a)  amended 1488 

4.1151  (b)  revised 1488 

4.1152  <a)(2)  revised 1488 

4.1164  (a)(2)  revised 1488 

4.1167  (a)  and  (bMl)  revised 1488 

4.1286  (bH2)  amended 1488 

4.1271  (a)  revised 1489 

11.13  (eK3)  revised 14281 

11.14  (qq)  revised 14281 

11.15  (aK3)(ll)  revised 14281 

11.30  (cXlHv)  revised 14281 

11.31  (a)(2)  revised:  (cX2)  re- 
moved; (cK3)  and  (4)  redesig- 
nated as  (c)(2)  and  (3)  and 
amended:  new  (cK4)  added 14281 

11.32  (a)(2HiiiHA)  and  (fX2)  re- 
vised: (f)(3)  removed 14282 

11.35  Revised 14282 

11.60  (dHlKiii)  and  (iv)  revised 14283 

11.71  (aH2)  and  (lK4)(li)  revised 
14283 

11.72  (bK4)  revised 14283 

11.73  (a)  revised 14283 

11.80  Revised 14283 

11.81  Revised 14283 

11.82  Revised 14284 

11  83  (a)  and  (b)  revised:  (c)  re- 
moved, (b)(2),  (dK5)(i)  and  (11) 
redesignated  as  (c)(l)(iii), 
(2)(vllHA)  and  (B):  new  (c)(1) 
Introductory  text.  (1X1).  (11), 

(2)     introductory     text,     (i) 
throufrh    (vl).    (vii)    heading 


and  (3)  added:  new 
(cK2)(vilKA)  amended:  (d)  re- 
moved  14286 

11.84  (h)  removed:  (1)  redesig- 
nated as  (h):  (a).  (bKD.  (dK2), 
(f).  (g)  heading.  (1).  (2)  intro- 
ductory text,  (1),  (11),  (ill) 
and  new  (h)  revised 14286 

11.90  (c)  revised 14287 

11.91  (e)  added 14287 

11.92  (b)  revised 14287 

11.93  (a)  revised 14287 

12  Authority  citation  revised 17712 

12.2  (d)  added 17712 

37  Added:  eff.  11-1-93 515S4 

Chapter  I  — Bureau  of  Reclama- 
tion, Department  of  ttie  Interiof 
(Parts  200-499) 

230  Removed 18491 

406  Removed 18491 

419  Removed 18492 

423  Removed 18492 

Chapter  II— Bureau  of  Lancj  Man- 
agement. Department  of  the  In- 
teriof (Ports  1000-9999) 

1720  Removed 29206 

1820.2-1  (d)  amended 25823 

2070  Removed 29206 

2090  Authority  citation  revised 

60917 

2091.0-3  Amended 60917 

2091.2-1  (b)  amended;  (c)  removed 

60917 

2091.2-2  (b)  revised:  (c)  removed 

60917 

2091.3  Heading  revised 60917 

2091.3-1  (b)  removed:  (a)  redesig- 
nated as  (b);  new  (a)  added 

60917 

2091.3-2  Revised 60917 

2200  Authority  citation  revised 

60918 

2200.0-2—200.0-9     (Subpart     2200) 

Revised 60918 

2201.1—2201.9  (Subpart  2201)  Re- 
vised  60920 

2202.1    (b)    revised;    (c)   and    (d) 

added 60925 

2203.1  Revised 60926 

2203.2  (a)  and  (d)  revised 60926 

2203.3  Amended 60926 

2510  Removed 29206 


3160  Authority  citation  revised 

5«505 

3164  1  (b)  table  amended 56505 

3180  Authority  citation  revised 

5«632 

3181.5  Added 58632 

Corrected 16999 

3183.4  (a)  revised 566i3 

3185.1  Revised 58633 

3186  1  Amended 58633 

Corrected 16999 

4700  Authority  citation  revised 

7643,  28275 

4700.0-5  (1)  revised 28275 

4770  3  Revised 7643 

8352.0-1—8352.4  (Subpart  8352)  Re- 
moved  29206 

Public  Lend  Orders 

219  Revoked  by  PLO  7046 24648 

1094  Revoked  in  part  by  PLO  7050 

25339 

1564  Revoked  in  part  by  PLO  7038 

19640 

1703  Revoked  in  part  by  PLO  7049 

25338 

1731  Revoked  in  part  by  PLO  7021 

65130 

1770  Revoked  in  part  by  PLO  7024 

1800  Revoked  in  part  by  PLO  7062 

28791 

2051  Revoked  in  part  by  PLO  7066 

33697 

2301  Revoked  in  part  by  PLO  7008 

5«969 

2460  Revoked  in  part  by  PLO  6998 

52238 

Revoked  in  part  by  PLO  7051 

25823 

2588  Revoked  in  part  by  PLO  7063 

29644 

2634  Revoked  in  part  by  PLO  7017 

64692 

4522  Revoked  in  part  by  PLO  7002 

52684 

Revoked  in  part  by  PLO  7039 
19641 

4825  Revoked  In  part  by  PLO  7047 

24648 

5490  Amended  by  PLO  7043 24946 

6986  Corrected 108 

6997  Corrected 58593 

6998    52238 

6999     52238 

•000  52682 


7001 52683 

Corrected 59098 

7002 52684 

7003 53428 

7004 53429 

Technical  correction 58902 

7005 54049 

7006 57566 

7007 58968 

7008 58969 

7009 62041 

Corrected  by  PLO  7023 66299 

7010 62042 

7011 61643 

70r. 64498 

7013 64165 

7014 64498 

7015 64499 

7016 64499 

7016  Corrected  by  PLO  7085 15636 

7017 64692 

7018 64692 

7019 64693 

7020 64166 

Corrected 68462 

7021 651 30 

7022 66936 

7023 66299 

7024 69239 

7025 


7026. 
7027. 
7028. 
7029. 


.2301 
.1489 
.3000 
.7226 


Technical  correction 12648 

7030 11726 

7031 11195 

7032 11196 

7033 11196 

7034 13893 

7036 15636 

7036 15342 

Corrected 19051 

7037 19146 

7038 19640 

7039 19641 

7040 19641 

7041 29638 

7042 24945 

7043 24946 

7044 24946 

7045 24947 

7046 24648 

7047 24648 

7048 24649 

Corrected 29661 
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TITLE  43  Pubtic  Land 
Orders— Con. 

7049 25338 

7050 25339 

7051 25823 

7052 25824 

7053 25824 

7054 25824 

7055 28013 

7056 29206 

7057 28788 

7058 28789 

705S 28789 

7060 28790 

7061 29545 

7062 28791 

7063 29644 

7066 33697 


Proposed  Rules: 

1—199  (Subtitle  A) 9718 

4 14314 

11 23098.  32175 

12 2343 

200—499  (Ch.  I) 9718 

230 65692 

403 40 

406 65*93 

419 65693 

423 65694 

428 »M27.  64277 

997,  33251 

1000-9999  (Ch.  H) 9718 

1780 14314.  26385 

3160 718.  11019.  12570.  29407 

3400 64919 

3720 24572 

3730 24572 

3800 24572 

3810 24572 

3820 24572 

3830 24572 

3850 24572 

4100 _ 14314.  25385 

4700 51297 

HUE  44 -EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I  — Federal  Emergency 
Management  Agency  (Ports 
0-399) 

2  Revised 26133 

2.81  OMB  numbers 26140 

10  Authority  citation  revised 954 

NOTK   Bo»dloc«  pog»  numbt*  mcScot*  1993  char>o«« 


10.8  (c)(2)(x)  added;  interim 954 

58  Authority  citation  revised 62424 

59.1  Amended 62424 

59.24  Table  amended 2756 

61  Authority  citotion  revised 62424 

61.3  Amended 62424 

61.4  (a)  designation  and  (b) 
through  (e)  removed:  (1) 
through   (4)   redesignated  as 

(a)  through  (d) 62424 

61.5  (d)(1),  (2),  (e)  through  (h)  and 
(j)  removed;  (d)(3)  and  (i)  re- 
designated as  (d)  and  (e);  (a) 

and  new  (d)  amended 62424 

61.6  (c)  added 62424 

61.9  Revised 26741 

61.13  (a)  and  (d)  amended 62424 

61  Appendix  A  (1)  revised 62424 

Appendix  A  (2)  revised 62432 

Appendix  A  (3)  added 62439 

62  Authority  citation  revised 62447 

62.3  (b)  revised:  (d)  removed 62447 

62  Appendix  A  revised;  interim 

26966 

64.6  Table  amended    51577,  52019,  56654, 

56656,  56970,  63900,  67693 

Table  amended     40(»cj.  ;.72:  f*i72   11727. 

24650.  246^x1,  ;»706 

65.4  Table  amended 66040,  66044 

Table  amended;  interim     66042,  66045 
Table  amended;  interim 5728.  5729, 

12186.  12187.  17715.  17716.  28486, 
32128.  33441 

Table  amended 5730.  12184,  17713. 

17718.  28485.  32129.  33440 
67    Flood    elevation    determina- 
tions  66047,  66049 

Flood     elevation     determina 

tions 5732.  5733.  12188.  12190.  17719. 

17720.  17722.  32130.  33443 
206.266  (a)  revised 56022 

206.430  Revised;  interim 24356 

206.431  (c)  revised;  Interim 24356 

206.432  (b)  and  (c)  revised;  in- 
terim  24366 

206.434  (c)(4)  revised;  (d)  and  (e) 
redesignated  as  (0  and  (g): 
new  (d)  and  new  (e)  added; 
interim 24356 

311  Removed:  CFR  correction 24947 

Chapter  IV— Department  of  Com- 
merce arid  Department  of 
Transportation  (Ports  400—499) 

403.1  Revised 8413 

403.2  Revised 8413 


Proposed  Rules: 


.15361 
.15351 
.13298 
.15351 


59 

60 

61 

64 

66 15351 

67 51598,  66101,  66105 

5747.  5748,  12213,  12215,  26167,  26171, 

26177.  28505 

70 15361 

76 15361 

TITLE  45-PUBLIC  WELFARE 

Subtitle  A— Department  of  Heoltti 
and  Human  Services,  General 
Administration  (Parts  1  —  199) 

46  Authority  citation  revised 28276 

46.204  (d)  removed 28276 

95.605  Amended 30708 

95.611  (a)(2)  and  (5)  revised 30708 

95.625  Revised 30708 

96  Authority  citation  revised 60126 

96.1  (f)  revised 60128 

96.17  Revised 60128 

96.74  Added 60129 

96  Appendixes  A  and  B  added  .        60129 

Ct>apter  II— (Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Children  and 
Families,  Department  of  Health 
and  Human  Services  (Ports 
200-299) 

205.36  Introductory  text  amend- 
ed  30708 

205.37  Heading       revised;       (a) 
through  (e)  amended 30709 

205.38  (a)  revised;  (b).  (c)  and  (e) 
amended 30709 

205.50  Regulation  at  58  FR  49920 

confirmed 26142 

233  Authority  citation  revised 60135 

Authority  citation  revised 1839 

233.20  (a)(2Kvl)  revised;  (aX2)(vii) 

removed 60135 

(a)(3)(vi)(B).     (13)(i)(AK/).     (2), 

(b)  and  (c)  added 3319 

(a)(3)(iv)(B)  and  (2)(4)(ii)rd;  re- 
vised; (a)(3)(xxl)  and 
(aX4Xli)('p;  through  (u)  added 

4839 

(aX3>(xlv)(A)  revised 10300 


Regulation  at  58  FR  49920  con- 
firmed  26142 

233.90  Regulation  at  58  FR  49920 

confirmed 26142 

236  Authonty  citation  revised 12861 

236.64  Heading  and  introductory 

text  revised 12861 

236.112  (f)  removed;  (g)  redesig- 
nated as  (f)  and  revised 12861 

Chapter  IV— Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  Depart- 
ment of  Health  and  Human 
Services  (Ports  400—499) 

400.2  Amended 64507 

400.60  (b)  amended 64507 

400.100  (b)  amended 64507 

400.203  (b)  amended 64507 

400.204  (b)  amended 64507 

400.209  (b)  amended 64507 

400.211  Added 64507 

Chapter  VI— National  Science 
Foundation  (Parts  600—699) 

607  Added 68769 

608  Added 68772 

670.50—670.72  (Subpart  K)  Regu- 
lation at  58  FR  34718  cor- 
rectly redesignated  as  Part 

672;  eff.  date  corrected  to  8- 

15-93 64522 

671  Regulation  at  68  FR  34719  eff. 

date  corrected  to  8-15-93 54522 

672  Regulation  at  68  FR  34718 
correctly  redesignated  from 
670.60—670.72  (Subpart  K); 
eff.  date  corrected  to  8-15-93 

54522 

Chapter  XI— NatiorKil  Foundation 
on  the  Arts  and  the  Humanities 
(Ports  1100-1199) 

1180.78  Added 15344 

Chapter  Xll-ACTION  (Ports 
12M-1299) 

1207.1-2  Amended ; 15122 

1207.3-1  (v)  added 15122 

1207.3-6  (aX3).  (4)  and  (cK5)  re- 
vised  16122 

1208,1-2  Amended 15122 

1208.3-1  (V)  added 15122 


Note   Botdloc*  pog«  rxjmb«n  nckccit*  1993  ct^ang^t. 
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TITLE  45  Chaptw  XII -Con. 
1208.3-6  (ax3),   (4)  and  (cK5)  re- 
vised  15122 

Chapter  XIII— Office  oH  Human 
Development  Services,  Depart- 
ment oi  Heattti  and  Human 
Services  (Parts  1300-1399) 


1365  Authority  citation  revised 

1355.20  Amended 

1355.30  (e)  revised 

1355.40  Added 

1355.50  Added;  interim 

1355.52  Added:  interim 

1355.53  Added:  Interim 

1355.54  Added:  interim 

1355.56  Added:  interim 

1355.56  Added;  Interim 

1365.57  Added:  interim 

1365.60  (e)  added;  interim 

1365  Appendixes    A    through    F 
added 

Appendixes  A.   D  and   E  cor- 
rected   

1366  Authority  citation  revised 


67924 
67924 
67924 
67924 
67945 
67945 
67945 
67946 
67946 
67946 
67946 
67947 


67926 

.13535 


Technical  correction 

1356.20  (b).  (c)  and  (d)  redesig- 
nated as  (d).  (e)  and  (0;  new 
(b)  and  new  (c)  added 

1356.60  (cK2Mx)  and  (d)  added 

1357  Authority  citation  revised 


6793a 

.13535 


1357.15(h)  added., 
(h)  corrected... 


679M 
679i« 

679i« 
679M 
..13536 


Chapter  XVI  — Legal  Services 
CofpOfOtion  (Parts  1600-1699) 


1601  Removed 

1602  Authority  citation  revised 


.21666 


1602.2  Revised 

Regulation  at  58  FK  52919  eff 
date  delayed  to  10-2-94 

1602.4  Revised  

Regulation  at  58  FR  52919  eff 

date  delayed  to  10-2-94 

1602.5  Revised 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 

1602.6  Added 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-3-94 

1602  7  Revised 


52919 

52919 

66292 
52919 

66292 
52920 

65292 
52920 

66292 
..S2920 


Regulation  at  58  FR  52920  eff. 
date  delayed  to  10-2-94 65292 

1602.8  (a).  (bK3),  (4).  (5),  (c)  intro- 
ductory text  and  (d)  revised 
62920 

Regulation  at  58  FR  52920  eff. 
date  delayed  to  10-2-94 65292 

1602.9  (a)(2)  and  (6)(iv)  revised 52921 

Regulation  at  58  FR  52921  eff. 

delayed  to  10-2-94 66292 

1602.10  Revised 52921 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 65292 

1602.12  Revised 52921 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 65292 

1602.13  Revised 52921 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 65292 

1611  Appendix  A  revised 12650 

Chapter  XXIII— Arctic  Rosoorch 
Commission  (Part  2301) 

Chapter  XXni  Established 57696 

2301.170  (c)  revised 67699 

Chester  )0(IV— James  Madison 
Memorial  Fellowship  Foundation 
(Parts  2400-2499) 

Chapter  XXTV  Revised r490 

2490  Added 57699 

2490.170  (c)  revised 57699 

Chapter  )OCV— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2550) 

Chapter   XXV    Heading   revised; 

interim 60981 

2510  Added 13783 

2513  Added 13786 

2515  Added 13786 

2516  Added 13786 

2517  Added 13790 

2618  Added 13792 

2519  Added 13792 

2520  Added 13794 

2521  Added 13794 

2622  Added 13796 

2523  Added 13804 

2624  Added 13805 

2625  Added;  interim 30710 

2526  Added;  interim 30711 

2527  Added;  interim 30712 

2528  Added:  interim 30713 
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2529  Added;  interim 20714 

2630  Added 13806 

2631  Added 13806 

2632  Added 13807 

2633  Added 13808 

2640  Added 13808 

2650  Added:  interim 60981 

Proposed  Rules: 

1—199  (Subtitle  A).... 3040 

96 60498 

98 24510 

200—299  (Ch.  H) 3040 

265 24510 

266 24510 

257 24510 

300-399  (Ch.  ni) 3040 

302 62599 

303 62599 

304 62599 

400—499  (Ch.  rV) 3040 

402 28038 

1000—1099  (Ch.  X) 3040 

1160 16162 

1300—1399  (Ch.  Xni) 3040 

1321 12728 

1340 26046 

1370 64920 

1607 30886 

2400  (Ch.  XXrV) 16585 

2610 1194 


2513. 
2515. 
2516. 
2517. 
2518. 
2519. 
2520. 
2521. 
2622. 
2523. 
2524. 
2630. 
2631. 
2632. 
2633. 
2640. 


.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 


TITLE  46-SHIPPING 

Chapter  I— Coast  Guard,  Depart- 
ment ot  Transportation  (Parts 
1-199) 

1  Technical  correction 65131 

1.03-15  (h)(1)  revised 60265 


1.03-45  Added 60266 

10.103  Regulation  at  55  FR  14798 

confirmed 10756 

10.107  Regulation  at  55  FR  14799 

confirmed 10756 

10.201  Regulation  at  55  FR  14799 

confirmed 10756 

10.205  Regulation  at  55  FR  14799 

confirmed 10756 

10.468  Regulation  at  55  FR  14799 

confirmed 10756 

10.470  Regulation  at  55  FR  14799 

confirmed 10756 

10.472  Regulation  at  55  FR  14801 

confirmed 10756 

10.474  Regulation  at  55  FR  14801 

confirmed 10756 

10.476  Regulation  at  55  FR  14802 

confirmed 10756 

10.540  Regulation  at  55  FR  14802 

confirmed 10756 

10.542  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 

10.544  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 

10.903  (b)(1),  (2)  and  (3)  redesig- 
nated as  (b)(2),  (3)  and  (4); 

new  (b)(1)  added 10756 

10.920  Regulation  at  55  FR  14802 

confirmed 10756 

10.960  Regulation  at  55  FR  14804 

confirmed 10756 

12  Authority  citation  revised 28792 

12.26-6  Removed 28792 

15  Authority  citation  revised 4841 

15.301  Amended:  interim 4841 

Regulation  at  56  FR  14805  con- 
firmed  10756 

15.520  Regulation  at  55  FR  14805 

confirmed 10756 

15.810  Regulation  at  55  FR  14805 

confirmed 10756 

15.812  Revised;  Interim 4842 

16  Common  preamble 68194 

16.106  Amended 28792 

16.210  (a)  revised 28792 

16.500  (Subpart  E)  Added 68277 

16  Appendix  B  added 68279 

30  Authority  citation  revised 52602 

30.01-6  (e)(2)  revised 52602 

30.25-1  Table  revised 17005 

31  Authority  citation  revised 52602 

31.10-21a  Added 52602 

32  Authority  citation  revised 52602 

32.59  Added 52602 

35.01-60  Added 16779 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1993  THROUGH  JUNE  30,  1994 


TITLE  46    Chapter  i-Con 

W  01  1  An-.tT.a-.^ 17011 

40.01-5  Removed 17011 

40  15-1  (aK3)  and  (e)  amended 17011 

67  Revised 40264 

Policy  statement 34000 

67.19  (CH2)  corrected 46131 

67.43  Corrected 65131 

67.111  (a)  Introductory  text  cor- 
rected   66131 

67.113  Introductory  text  cor- 
rected  46131 

87.117  (a)  introductory  text  cor- 
rected  46131 

67.141  (aKl)  corrected &5131 

67.143  Corrected 65131 

67.145  (d)  corrected 65131 

67.165  (a)  corrected 65131 

67  173  Corrected 65131 

67.217  (a>(3)  and  (4)  corrected 65131 

67.500—67.550  (Subpart  Y)  Head- 

Infir  corrected 65131 

67  500  (a)  corrected 65131 

67.560  Table  corrected 652A3 

67  Appendix  A  corrected 65132 

69  Policy  statement 57747 

Technical  correction 60731 

78  Authority  citation  revised 16779 

78  10-1  Revised 16779 

97  Authority  citation  revised 16779 

97  10-^  Revised 16779 

96  01-1  (e)  amended 17011 

147.45  (0(4),  (hxi)  and  (2)  amend- 
ed  17011 

147.95  (b)  amended 17011 

150  Table  I  revised 17011 

Table  II  amended 1708S 

Appendix  I  amended 17006 

151.05  Table  amended 17027 

151.13-^  Amended 17028 

151  50-20  (bXl)  and  (k)  amended 
17088 

151.50-77  Heading  revised 17028 

151.5&-86  Headlngr  revised 17028 

153  Nomenclature  change 17028 

153.0  (bHl)  and  (3)  through  (6)  re- 
vised   17028 

153.9  (a)  Footnote  2  removed 17028 

153.560  Heading  revised 17028 

153  Table  1  revised 17028 

Table  2  amended 17044 

Appendix    III    redesignated   as 

Appendix  II 17046 

160  Technical  correction 51574 

171.080  Regulation  at  57  FR  41826 
and  58  FR  45264  suspension 
extended  In  part 9009 


62043 
62043 


62043 
62044 


.62044 
64798 

62044 

15128 
.15128 


Correctly  suspended  in  part 1704" 

Chapter  II  — Marttime  Administra- 
Hon,  Departmenl  of  Transpor- 
tation (Ports  200-399) 

232  Authority  citation  revised... 

232.1  (b)  revised 

232.2  (c)  removed;  (d).  (e)  and  (f) 
redesignated  as  (c).  (d)  and 
(e):  (a),  (b)  and  new  (d) 
amended;  new  (c)  and  new  (e) 
revised 

232.3  (a)  amended 

232.4  (bXAKiO)  and  (;/)  redesig- 
nated as  (bKAK//)  and  (70); 
(bKAM^Ki).  (8Xi).  (iv),  new 
(;;).  (BK/Mli)  and  (h)(A)(<J)(i) 
amended;  (bXAKJXii),  (#Xil), 
(5)  heading,  (*XIi).  new  (10) 
heading,  new  (11)  heading 
and  (12)  beading  revised 

(bXAX^Xc)  corrected 

232.5  (bXEXiXii)  and  (ill)  amend- 
ed; (bXEX//Xl)  revised 

298  Authority  citation  revised 

298.1  Revised;  interim 

298.2  (b).  (d),  (e).  (0,  (m),  (sX3). 
(4Xv)  and  (w)  amended; 
(sX4Xvl)  removed;  (c) 
through  (g),  (h)  through  (1) 
and  (m)  throu(?h  (w)  redesig- 
nated as  (d)  through  (h),  (1) 
through  (p)  and  (r)  through 
(bb);  new  (c),  (i),  (J),  (k)  and 
(q)  added;  new  (xX4Xlv)  re- 
vised  

298.3  (e)  existing  text  designated 
as  introductory  text  and 
amended;  (eXD.  (2)  and  (3) 
added  

298.10  (e)  added 

298.11  (c)  amended 

298.12  (bXlXD,  (11)  and  (cX4)  re- 
vised; (0  existing  text  des- 
ignated as  (fXl)  and  amend- 
ed; (fX2) added 

298.13  (aX2>(ll),  (111)  and  (iv)  re- 
designated as  (aM2)(iii),  (iv) 
and  (V);  new  (aM2)(ll),  (d)(3) 
and  (eX3)  added;  new 
(aX2Xlv).  (3).  (b)(6).  (6).  (cKD 
and  (2)  amended 

298  14  (a)  introductory  text  re- 
vised; (aXlXU),  (ill),  (iv). 
(2X1XB),  (C).  (D).  (FX7).  (11). 


.15128 


.15129 
.15129 
.15129 


.15130 


.15130 
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(111)  and  (bXD  introductory 

text  amended 15130 

298.16  (b)  amended 15130 

298.17  Introductory  text  and  (a) 
through  (d)  redesignated  as 
(a)  introductory  text  and  (1) 
through  (4);  (aX5),  (6)  and  (b) 
added 15131 

298.10— 298  17  (Subpart  B)  Appen- 
dix B  removed 15131 

298.18  Added 15133 

298.19  Added 15133 

298.20  (a)  introductory  text,  (2), 
(3)  and  (b)  amended;  (aX4) 
added;  (c)  revised 15131 

298.21  (a)  introductory  text,  (2), 
(b),  (cX12).  (13),  (d),  (f)  and 
(g)  amended;  (cXH)  and  (15) 
added 15131 

298.22  (1)  and  (2)  redesignated  as 
(a)  and  (b);  introductory 
text,  new  (a)  and  new  (b) 
amended;  (c)  added 15131 

298  23  Amended 15131 

298  27  Amended 15131 

298  28     (aK2Xi),     (il)     and     (iU) 

amended;  (aX2Xiv)  added 15131 

298.31  (a)  revised:  (c)  amended 15131 

298.32  (aXl),  (2),  (3),  (b)(2),  (3),  (6) 
and  (7)  amended;  (bX4)  re- 
vised; (bXB)  and  (9)  added 15132 

298.33  (b).  (c),  (e),  (g)  and  (h) 
amended 15132 

298.34  (b)  amended 15132 

298.35  (bXlXi),  (cXlXD.  (v).  (vl). 
(d)  introductory  text  and  (e) 
amended;  (bXlXv)  and 
(cXlXvii)  added 15132 

298.36  (a),  (c)  and  (d)  amended 15132 

298.37  Amended 15132 

298.39  Amended 15133 

298.41  (b)  amended 15133 

298.42  Amended 15133 

Chapter  IV— Federal  Marttime 
Commission  (Ports  500—599) 

501  Revised 954 

502  Authority  citation  revised 56976 

502.27  (c)  amended... 58976 

502.67  (aK3Kd)  and  (eXD  intro- 
ductory text  revised 58976 

502.155  Revised 58976 

503.68  Revised 15636 

530  Removed 1345S 

585  Revised 64910 

586  5  Removed 26143 


Proposed  Rules: 


10 

S1J08 

ia544 

12 

5140*.  64278 

iaS44 

16 

64278 

7614.  10544 

25 

38 

2575.  7668.  8100,  10461 

16783 

40 

29269 

67 

51298 

725.  31580 

78 

16783 

97 

16783.  17418 

114 

1994,  14132 

115 

1994 

116 

1994 

117  

1994 

118 

1994 

119 

1994 

120 

1994 

121 

1994 

122 

1994 

123 

1994 

124 

1994 

125  

1994 

126  

1994 

127  

1994 

128 

1994 

129 

1994 

130   

1994 

131   

1994 

132 

1994 

133 

1994 

134 

1994 

135  

1994 

136 

1994 

137 

1994 

138 

1994 

139 

1994 

148 

17418 

154 

29259 

160  

59428 

2575.  7668 

170 
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171   

1994 

173 
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177  
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  JUNE  30,  1994 


TITLE  46    Proposed  Rules —Con. 

1H4  1994 

186  1994 

IM    16783 

381 24390 

401 17303,  18774 

KB 17303.  18774 

404 173ai  18774 

502    6««41 

31584 

503 6610 

514 62077 

1515   4886   5P74 

540 15149.  18443,  25182    30667 

5&a 16S&2    27002 

571 62616 

1921  13471 

572 62616 

1923,  13471 

580 62077 

1615    6974 

581 62077 

1515    4886    6974 

585    5224«,  16592 


TITLE 

47-TELECOMMUNICATlON 

Chaptof   I— Federal   Communica- 
Hoos  Commission  (Parts  0—199) 

Chapter  I  Waiver 63066 

Periodic  review  of  re^alatlona 

3633 

0.5  (aMl4)  added 32132 

0.61  (a)  revised:  (ta)  and  (j) 
through  (n)  removed;  (1)  re- 

deslgTiated  as  (h) 32132 

0.101  Added 32132 

0  231  (a)  revised 30998 

0  284  (aHlO)  removed 32132 

0.321  Undesignated  center  head- 
ing and  section  added 32132 

0.325  Added 32132 

0.406  (bx2)  revised 3099« 

0.453  (a)  Introductory  text.  (1) 
and       (4)       revised:       (aK5) 

through  (7)  added 32132 

0  455  (a)  Introductory  text.  (1) 
and  (5)  revised;  (a)(6).  (11) 
and  (12)  removed;  (aK7) 
through  (10)  redesignated  as 
(aK6)  through  (9);  (d)  added 

32133 

0  Technical  correction 25825 


0.11  (aXlO)  removed:  (aXll)  and 
(12)    redesignated    as    (aKlO) 

and  (11) 26971 

0.91  (n)  added 26747 

(1)  revised 26971 

0.111  (o)  added 26971 

0  131  (k)  removed 543 

k    added 24957 

0.182  Heading  revised 26971 

0.183  Revised  26971 

0  186  Introductory  text,  (a)  and 

'b)  revised 26871 

0  231  (a>.  (b)  and  (1)  removed,  (c) 
ihrouKh  (h>,  (J),  (k)  and  (1) 
redeslgTiated  as  (a)  through 

(O.  (g),  (h)  and  (i) 26971 

0  284  (aK4)  revised 26971 

0.311  (f)  added 680&3 

0  331  (di  removed 643 

k"  and  ih)  revised 26971 

0  332  id  I  revised 26971 

0  406    ibi    table    amended    (0MB 

numbers) S5023 

0.467  (a)  redesignated  in  part  as 
(aXl)  and  (2);  heading,  (a) 
table  and  new  (aK2)  revised 

21946 

0.486  Removed 643 

1  Report  and  order 8413 

.^uihonty  citation  revised 22986 

Technical  correction 26825 

1  49   a)  amended 63087 

1  423  Revised  66300 

1.742  Revised  30998 

1.773  iaM4i  and  (bK3)  revised 51247 

1.912  (ai  revised 543 

(e)  redesignated  as  (f);  new  (e) 

added 24967 

1  922  Table  amended 24957 

1  924  id)  added 9101 

1  972  I  a  Hi  I  and  (c^  amended 24967 

1  1102  Table  amended    66541 

Revised 31009 

Table  corrected 32489 

1  1103  Revised  31014 

1.1104  Reviseil 31015 

1.1106  Revised  31018 

1.1106  Redesignated  as  1.1107 30998 

Revised 31029 

1.1107  Redesignated  as  1  1108: 
new  1  1107  redesignated  from 

1  1106  and  amended 30998 

1.1108  RedesiK--nat<»d  as  1.1109; 
new  1  1108  redesignated  from 
1.1107.  (a)  through  (d)  revised 
30998 
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1.1109  Redesignated  as  1.1110; 
new  1.1109  redesginated  from 
l.llOe 30998 

(a),  (d)  and  (f)  revised 30999 

1.1110  Redesignated  as  1.1111; 
new  1.1110  redesignated  from 
1.1109 30998 

(a)  revised 30999 

1.1111  Redesignated  as  1.1112; 
new  1.1111  redesignated  from 
1.1110 30998 

1.1112  Redesignated  as  1.1113; 
new  1.1112  redesignated  from 
1.1111 30998 

1.1113  Redesignated  as  1.1114: 
new  1.1113  redesignated  from 
1.1112;  introductory  text,  (d), 
(e)  introductory  text  and  (3) 
amended 30998 

1.1114  Redesignated  as  1.1115; 
new  1.1114  redesignated  from 
1.1113;  (at  amended 30998 

1.1115  Redesignated  as  1.1116; 
new  1.1116  redesignated  from 
1.1114;  (a)  amended 30998 

1.1116  Redesignated  as  1.1117; 
new  1.1116  redesignated  from 
1.1115;  (e)  amended 30998 

Heading  and  (c)  revised 30999 

1.1117  (ai  amended 66541 

Redesignated     as     1.1118:     new 

1  1117       redesignated       from 
1.1116 30998 

1.1118  Redesignated  from  1.1117; 

(b)  amended 30998 

1.1151  Added 30999 

1.1152  Added 31000 

1.1153  Added 31000 

1.1164  Added 31000 

1.1155  Added 31001 

1.1166  Added 31001 

1.1157  Added 31001 

1.1158  Added 31002 

1.1159  Added 31002 

1.1160  Added 31002 

1.1161  Added 31008 

1.1162  Added 31003 

1.1163  Added 31004 

1.1164  Added 31004 

1.1166  Added 31004 

1.1166  Added 31006 

1.2101—1.2111  (Subpart  Q)  Added 

22985 

2  Authority  citation  revised 32851 

2.1  Amended 68056 

2.106  Table  amended 59176 


Footnotes  747—750  removed; 
Footnotes  735A.  740A,  746A, 
746B.  746C,  747A,  750A  and 
US331    added;    Footnote    NG 

153  revised 59179 

Table  amended;  Footnotes 
731A  through  731D,  753E.  877, 
878,  890  and  891  removed; 
Footnotes  733A.  733E.  734, 
753,  753C.  882E,  882F,  882G  and 
US-319  revised;  Footnotes 
731E,    731F,    753F.    881A    and 

881B  added 9415 

Table  corrected 15266 

Table  amended 32851 

13.9  (c)  and  (di  revised 3796 

13.13  (c)  revised 3795 

13.201  (c)  removed 3795 

13.205  Removed 3795 

15  Authority  citation  revised 25340 

15.3  (aai  added 25340 

15.19  (d)  added 25341 

15.31  (a)(6)(iii)  note  added 51249 

15.107  (di  redesignated  as  (f);  new 

(d)  and  te)  added  51249 

15.109  (e)  amended:  (gi  added 51249 

15.115  (cXlKi)  revised;  (h)  and  (i) 

added 25341 

15.117  (h)  revised 25341 

15.118  Added 25341 

15.207  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 51249 

15.301—15.323  (Subpart  D)  Added 

59180 

15.301  Revised 32852 

15.303  (g)  and  (j)  revised 32852 

15.307  (a)  introductory  text,  (d) 

and  (e)  revised 32852 

15.311  Revised 32852 

15.319  (a)  and  (i)  revised 32852 

15.321  (a),  (cK5),  (d)  and  (f)  cor- 
rected  15269 

Redesignated  as  15.323:  new 
15.321       redesignated       from 

15.323 32852 

(g)  removed:  heading,  (a),  (b), 
(c)(1),  (4).  (6),  (d)  and  (e)  re- 
vised  32853 

15.323  (a)  corrected 15269 

Redesignated  as  15.321;  new 
15.323       redesignated       from 

15.321 32852 

Heading,  (a),  (b).  (cXD.  (4).  (6), 
(8),  (d)  and  (f)  revised;  (cXlO). 

(11)  and  (12)  added 32853 

20  Added 18495 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  47   Chapter  l-Con. 

21.38  (?)  added : 9101 

21.50  (a)  and  (b)  revised 19645 

21  120  (e)  revised 19645 

21  701  (d)  revised;  (m)  added 19645 

22  Waiver 1285 

22  1  {g)  added 18499 

22,13  (f)  removed 18499 

22  39  (d)  added 9101 

22  43  (bK2)  removed 18499 

22  50  (a)  and  (b)  revised 19646 

22.304  Removed 18499 

22.911  (b)  revised 59)M 

24  Redeslgrnated  from  99 18499 

Regulation  at  59  FR  18499  efT. 

date  changed  to  6-22-94 26602 

Authority  citation  revised 26747 

24.1  (b)  revised 32854 

24.2  ig),  (h)  and  (1)  redesignated 
as  (h).  (i)  and  (J):  new  (g) 
added 18499 

24.3  Revised 32854 

24  10  Revised 26747.  32854 

24.11  Revised 32854 

24.52  Revised 32854 

24.129  Revised 26747 

24.130  (b)  and  (c)  revised 26747 

24.200—24.238  (Subpart  E)  Re- 
vised   32854 

24.301— 24.309  (Subpart  F)  Added 

26747 

24.40S— 24.444  (Subpart  O)  Added 

26749 

25  Waiver 1285 

25.114  (c)(18)  revised;  (cX27) 
added 68069 

25.115  (d)  added 6«059 

25.120  (d)  and  (e)  revised 68059 

25.130  (b)  revised 66059 

25.133  (b)  revised 68059 

25.135  Added 68059 

25.140  (d)(2)(iii)  redesignated  as 

(dK2Kiv);        new        (d)(2)(ill) 

added 66060 

25.142  Added 66060 

25.151  (cK5)  revised 66061 

25.201  Amended 66059 

25.202  (a)(3)  added;  (0(4)  revised 
66061 

32.22  (a),  (c).  (d)  and  (f)  revised 

9418 

32.103  Table  amended 9418 

32.1437  Added 9418 

32.4000  Table  amended 9418 

32.4100  (d)  revised 9419 

32  4110  (g)  revised 9419 

32  4340  a)  and  (d)  revised 9419 


32.4341  Added 9419 

32.4350  (a)  and  (g)  revised 9419 

32.4361  Added 9419 

36  Order 27496 

36.601  (c)  added 6W42 

36.622  (a)  amended:  (c)  added 69242 

43.21  (c)  revised 19648 

43.42  Removed 19648 

43.43  (c)  revised 56790 

61.3  (jj)  and  (kk)  redesignated  as 

(kk)  and  (11);  new  (Jj)  added 

10301 

61.42  (eXlKill),  (iv)  and  (v)  re- 
moved; (eKlKvl)  and  (vll)  re- 
designated as  (eXlKlil)  and 
(iv);  (d)(3).  new  (eXlKlil).  (2) 
introductory  text,  (i).  (Ill) 
and  (iv)  revised;  (eX2Xv)  and 

new  (vl)  added 10801 

(eX2Xvli)  added 32930 

61.47  (eX2).  (3).  (f).  (g).  (hXD  and 
(1)  redesignated  as  (gX2),  (3). 
(0(1),  (2),  (g)(1)  and  (4);  (a), 
(b),  (c),  new  (0(2),  new  (gXl) 
and  (4)  amended;  (eKD  des- 
ignation removed;  (e),  (g)(2). 
(3)  and  (h)  revised;  (O  head- 
ing and  (g)  heading  added 10302 

(gX5)  added 32930 

61.48  (g)  and  (h)  revised;  (i)  added 
10302 

61.49  (c)  and  (d)  amended 10304 

61.58  (ch3)  and  (4)  amended 10304 

63.100  la)  amended  64166 

64     Memorandum     opinion     and 

order  SM63 

Request  for  comments 19118 

Comment  period  extended 19119 

Report  and  order 26756 

64.1201  (c)  redesignated  as  (c)(1); 

(aH2),    new    (cHD,    (eX2)  and 

(3)   revised;   (cX2)  added;   (d) 

removed 65671 

64  1301  (b)  revised;  (0  added 57750 

64  1401  (1)  added 32930 

64.1510  Regulation  at  58  FR  44774 

eff  date  delayed  to  1-1-94 62044 

64.1600-64  1604        (Subpart        P) 

Added   eff  4-12-95 18319 

69.2  (W)  added 32930 

68.110  (cXl)  and  (2)  amended 10304 

69.113  (a),  (d)  and  (e)  amended 103O4 

69.126  Amended 10304 

69.129  Added 32930 

68.407  (c)  redesignated  as  (d);  new 

(c)  added 6567 1 
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73  Compliance  notification 12191 

Petition  denied 13661.  28014 

Order 22995 

73.51  ( a )( 50)  revised 64166 

73.128  Revised 66301 

73.202  (b)  table  amended       51250,  51578, 

51579,  51787,  51788,  53665,  53666, 

S4523,  56506.  56507,  56790,  59374, 

59375,  62289,  62555,  63296,  63536, 

65132,65133,65672,65673 

(b)  table  amended 2302.  2303.  4007. 

4008,  4009,  6221.  8414,  8415,  8416. 

8417,  11556.  11557,  12551.  13661, 

14567.  22996.  25825.  27505.  31161, 

32133 

73.520  Redesignated  as  73.672 51250 

73.606  (b)  table  amended 51578 

(b)  table  amended 31162 

73.614  (b)(1)  amended 51250 

73.660  (a)  revised 62555 

73.661  (a)   revised;    (b)   amended 
(OMB  number  pending) 62555 

Regulation  at  58  FR  62547  con- 
firmed  65132 

73.663  Redesignated    as    73.664; 

new  73.663  added 62555 

73.664  Redesignated  from  73.663 
62555 

73.672  Redesignated  from  73.520 

51250 

73.682  Schedule  I  removed 51250 

73.1635  (a)(4)  amended 51250 

73.1941  (b)  revised 14568 

73.3522  (a)(6)  amended 51250 

(aX3)  re  vised 31556 

73.3545  Amended 51250 

73.3550  (b).  (0.  (h).  (j)  and  (n)  re- 
vised  31556 

73.3555  (aXlXii)  and  note  amend- 
ed  51250 

73.3564  (a)(2)  amended 51250 

(a)    introductory    text   and   (2) 

amended 31566 

73.3680  (a)(6)  amended 51251 

73.3591  (b)  introductory  text  re- 
vised  31557 

73.3594  (a)(2)  amended 51251 

73  Index  amended 51250 

74.602  (6)  amended 51251 

74.637  Table  amended 51251 

74.780  Amended 31557 

74.783  (e)  redesignated  as  (0:  new 

(e)  added 31557 

76  Authority  citation  revised 60395 

Authority  citation  revised 25342 

76.51  (a)(50)  revised 64168 


(aX2)  and  (28)  revised 67694 

Regulation  at  58  FR  64168  eff. 

date  changed  to  12-31-93 66323 

Regulations  at  58  FR  67694  eff. 

date  changed  to  12-31-93 66542 

(aK6)  revised 25344 

76.62  (a)  stayed 53429 

76.64  (e)  stayed 53429 

76.205  (b)  revised 14568 

76.503  Added  (effective  date  pend- 
ing)  60141 

76.504  Added 60141 

Regulation  at  58  FR  60136  eff. 

date  corrected  to  1-26-94 9934 

76.605  (aX2)  through  (12)  redesig- 
nated as  (a)(3)  through  (13); 

new  (aX2)  added 25342 

76.630  Added 25342 

76.901  (c)  revised 17951 

76.905  (c)  revised 17972 

76.914  (aKl)  revised 17972 

76.917  Added 17972 

76.922  (bXlXi)  and  (ii)  introduc- 
tory text  revised 63091 

(b).  (c)  and  (d)  revised;  (e)  and 

(0  added 17957 

(bX9)  added 17973 

(g)  through  (k)  added 17989 

76.923  (1)  added 17960 

(m)  added 17973 

76.924  (b)  through  (0  revised;  (g) 
redesignated  as  (j);  new  (g) 

and  (i)  added 17990 

76.930  Revised 17973 

76.933  (d)  added 17973 

76.934  Existing   text   designated 
as  (a);  (b),  (c)  and  (d)  added 
17960 

76.937  (d)  and  (e)  added 17973 

76.938  Revised : 17973 

76.939  Added 17974 

76.942  (a)  and  (cX2)  revised;  (cK3) 

and  (0  added 17974 

76.943  (b)  revised;  (c)  added 17974 

76.944  (b)  revised 17974 

76.945  (b)  revised 17974 

76.946  Added 17974 

76.952  (a)  revised 17960 

76.953  (a)  revised 17960 

(b)  revised 17974 

76.956  (a)  revised 17975 

76.958  Added 17960 

76.961  (b)  revised;  (e)  added 17975 

76.964  Heading  revised;  existing 
text  designated  as  (a);  (b) 
and  (c)  added 17960 
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TITIE  47    Chapter  I -Con. 

76.984  iitvibtjU 17976 

76.986  Added ^ 17961 

76.1090  (a)  revised:  (c)  added:  eff. 

to  2-15-94 40143 

Rejfulatlon  at  58  FR  60143  eff. 
date  extended  to  5-15-94;  (a) 

revised 6908 

76.1300—76.1303        (Subpart        Q) 

Added tfOMS 

Regrulatlon  at  58  FR  60390  eff. 

date  corrected  to  1-26-94 9934 

80  Waiver ^6790 

Waiver 1285 

80.3  {g)  through  (k)  removed;  (O 
and  (1)  throufirh  (o)  redesig- 
nated as  (?)  through  (k);  new 

(f)  added 18499 

80.25  (a)  and  (b)  redesignated  as 
(b)  and   (c);   new  (a)  added: 

new  (b)  revised M062 

80.206  (a)  table  corrected 7714 

87  Waiver 1285 

87.27  (a)  and  (b)  redeslganted  as 
(b)  and   (c);   new  (a)  added: 

new  (b)  revised 460A2 

87.139  (d)  and  (IHD  table  revised; 
(1)  introductory  text  and  (4) 

amended 6769S 

87.145  (b)  and  (c)  revised:  {dX6) 

added 6749S 

87.147  (b)  and  (dX2)  amended:  (d) 

Introductory  text  revised 6769S 

87.187  (IMlMbb)  and  (cc)  correctly 

designated .52021 

87.217  (a)(1)  revised 67496 

87.303  (d)(1)  amended 67696 

87.471  (b)  revised .67696 

90  Waiver 1286 

Interpretation 15867 

90.5  (h).  (1)  and  (j)  redesignated 
as   (1),   (j)  and   (k);   new   (h) 

added 18499 

90.73    (c)    table    corrected:    CFR 

correction 30804 

90.153  Amended 9101 

90.159  (bKl)  revised 62291 

90.173  (k)  revised 512S2 

Regulation  at  58  FR  51252  eff. 

date  corrected  to  11-1-93 S3245 

90.175  (c)  revised 62291 

90  494  Revised 62291 

90  495  Added 62292 

90  496  Added 62293 

90  616  (bX2)(ii)  correctly  revlBed 

61844 


90.619  (bK6)  table  amended:  (bX6) 

removed 31558 

90.621  (b)  Introductory  text.  (1). 
(2)  Introductory  text,  (4)  and 
(6)  revised;  (bK3)  amended; 
(bX7)  added;  (c)  and  (d)  re- 
moved; (e),  (0.  (g).  (1)  and  (j) 
redesignated  as  (c),  (d),  (e), 

(f).  (g)  and  (h) 53431 

(h)  correctly  redesignated   as 

(i) 58729.  59298 

94  Authority  citation  revised 66062 

94.47  (c)  added 9101 

94.59  Amended:  (a),  (b)  and  (0  re- 
vised  19646 

94  65  (g)  revised 19647 

94  81  (c)  revised 19647 

94  85  Removed 66062 

94.113  Revised 68062 

95  Waiver 1285 

Technical  correction 25825 

95.816  Added 24957 

95  819  Revised 24958 

95  821  Amended 9102 

97.3  (aH28)  through  (44)  redesig- 
nated as  (aK29)  throiigh  (45); 
new  (a)(28)  added;  (aX7)  and 

new  (36)  revised 18975 

97.17  (b)  revised;  (g)  removed 543 

97.19  (a)  and  (b)  revised 543 

97.21  Revised 53136 

97.29  Removed 543 

97.109  (e)  revised 18975 

97.201  (b)  revised 64365 

97.205  (b)  revised 64365 

(g)  added 18975 

97.216  Redesignated  as  97.217 18975 

97.217  Redesignated  from  97.216 
18975 

97.219  Added 18975 

97  301  (f)  amended 64365 

99  Revised 59163 

Waiver 1285 

Report  and  order 9419 

.\uthority  citation  revised 14117 

RedesiKTiated  as  24 18499 

Regulation  at  59  FR  18499  eff. 

date  chantfed  to  6-22-94 26602 

99  12  Corrected 15269 

99  13  Removed 14117 

99  53  (di  corrected 15269 

99.101  Added 14118 

99  102  Revised 14118 

99  103  Revised 14118 

( a )  corrected 15269 

99  129  Added 14118 


N0T>    Bo«cl»oc»  pog«  nurvtMit  intMcOt*  1993  ctianoM. 


JUNE  1994 
CHANGES  OCTOBER  1.  1993  THROUGH  JUNE  30,  1994 


167 


99.130  Revised 14119 

(a)  table  correctly  revised 15269 

99.132  (a)  corrected 15269 

99.133  (a)(lKii)  revised 14119 

99.231  (a)  Table  1  correctly  re- 
vised  15270 

99.233  (a)  Table  2  corrected 15270 

Proposed  Rules: 

0—199  (Ch.  I) 11962.  25589,  25873.  33483 

1 53469,  57578,  60627 

3050,  9171,  12570,  12888.  23042.  23183. 

24103.  26615 

2 5166,  31966 

3 68373 

15 51299,  59977,  64541 

280.  8162 

20 26432,  28042 

21 7961.  7964.  11836 

22 53169 

28042,  30890,  31186 

25 53169 

11746 

32 62080 

36 52254 

43 62083 

61 30754 

63 64280 

64 62080 

18349,30754 

68 65153 

5166 

g9 30754 

73!....."    5^6037517^,  52733!  52^^ 

53902.  56633,  56671,  56672,  68633, 
56634,  59431.  61671,  62318,  62319, 
62320,  63152,  63153.  63316,  63319. 
63320,  63321,  63553,  65156.  66643 

41.  42,  43.  44.  726.  1366.  1366.  2343. 

2344.  4020.  6230.  6231.  7237,  7238. 
7668.  7669.  7966.  8163.  9460,  10605, 
10606,  10607.  11574.  11575.  13918. 
13919,  13920.  18774.  22814,  23042, 
23043.  23183.  23184.  25874.  25876. 
26615,  27625,  28047.  29272,  29273, 
29408,  30331,  30891,  32176.  32177, 

32945 

74 52256 

76 53696,62065,62320,  64541,66844 

1706,  8162,  18064,  18066.  23183.  26615, 

26616,  26617,  27526 

80 53169 

87 53169 

90 51299.  53169.  59977 

280,  7239,  10107,  13920,  28042 

94 11746 


95 53169 

97 59701 

558.  11029 

99 53169 

TITLE     48-FEDERAL     ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    1    Federal    Acquisition 

Circular  (FAC)  90-20 11368 

Technical  corrections 13769,  17723 

1,404  (c)  amended 11387 

3.104-9  (c)(2)  amended 11387 

4.900—4.904  (Subpart  4.9)  Regula- 
tion at  57  FR  44260  confirmed 

11370 

5.202  (a)(12)  amended;  interim 545 

5.207  (b)  amended 11387 

9.403  Amended;  interim 11372 

9.406-2  (a)(3)  amended;  (aX4)  re- 
designated as  (aK5);  new 
(aX4),  (bK3)  and  (4)  added:  in- 
terim  11372 

9.407-2  (a)(5)  redesignated  as 
(aX7);  new  (a)(5)  and  (6) 
added;  interim 11373 

10.001  Regulation  at  56  FR  67131 
confirmed;  amended 11373 

10.002  Regulation  at  56  FR  67131 
confirmed;  (d)  revised 11373 

10.006  Regulation  at  56  FR  67131 

confirmed 11373 

Heading  and  (a)  revised 11374 

14.201-6  (X)  and  (y)  revised;  in- 
terim   545 

14.201-7    Regulation    at    56    FR 

67413  confirmed 11374 

14  408-1   (a)(2)  introductory  text 

revised;  interim 545 

15  Clarification 11374 

15.407  (1)  and  (m)  revised:  interim 

545 

15.804-2    Regulation    at    56    FR 

67413  confirmed 11374 

Regulation  at  57  FR  60579  con- 
firmed  11375 

15804-3    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-4    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-6    Regulation    at    56    FR 

67414  confirmed 11374 

Table  15-2  amended 11387 
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TITLE  4fl   Chapt«f  1-Con. 

If)Hi)6  1     RegTilation    at    56    FR 

67414  confirmed 11374 

15806-2    Regrulation    at    56    FR 

67414  confirmed 11374 

15.808  RefiTulation  at  56  FR  67414 

confirmed 11374 

15.1001  it;n2)  revised;  interim 545 

16.204  Amended 11387 

17.203  (h)  revised;  Interim 545 

19  001  Retoilatlon  at  57  FR  60580 

confirmed 11376 

19.102  RefiTulatlon  at  57  FR  60580 
confirmed:  (fXSMD  amended; 
(fX5Hili)  and  (iv)  redesig- 
nated as  (fX6)  and  (7);   new 

(fX7)  revised 11376 

Table  amended 11387 

(0(7)  corrected 17723 

19.1001  (b)  amended 11376 

19.1006  (bKI)  amended;  (cXD  and 

(2)  revised 11376 

25.101  Amended;  Interim 645 

25.108  (d)(1)  amended 11377 

25.109  (d)  and  (f)  revised;  (kK2) 
redesignated  as  (gK3);  new 
(gK2)  added;  interim 545 

25  201  Regulation  at  57  FR  20875 

confirmed 11377 

25.202  (c)  amended;  interim 545 

25.205  (b)  revised;  Interim 546 

25.300  Amended;  Interim S46 

25.305  (a)  and  (c)  amended;  In- 
terim   546 

25.400  (c)  revised;  interim 546 

25.401  Amended;  interim 546 

25.402  (aXl).  (4)  introductory 
text,  (i),  (ii),  (5)  introductory 
text.  (6).  (f)  introductory 
text  and  (2)  amended;  (aK3) 
revised;  interim 546 

25.403  (a),  (e)  and  (h)  amended; 
(b)  and  (1)  revised;  interim 
546 

25  405  Introductory  text,  (d)  and 

(e)  amended;  Interim 546 

25.406  Amended:  interim 547 

25.407  Heading  revised;  introduc- 
tory text  removed:  (a) 
through  (d)  redesignated  as 
(b)  through  (e);  new  (a),  (f) 
and  (g)  added,  new  (d) 
amended:  interim 547 

25.406  (aKl).  (2)  and  (d)  amended; 
(aH3)  and  (4)  added;  (c)  re- 
vised; interim 547 

25  901  (c)  revised 11378 


25.1003  (a)(2)  and  (bX2)  amended; 

interim 547 

31.205-18  {cK2KIilKA)  amended 11379 

31  20S  38  (cH2>(lii)  amended 11387 

32  901  Revised,  interim 11380 

33  201  Amended,  interim 11381 

33.202  Amended;  Interim 11381 

33.204  Revised;  Interim 11381 

33  207  Revised;  Interim 11381 

33  208  Revised,  Interim 11381 

33.210  Introductory  text  revised 
11381 

33.211  (aK4)(v)  revised;  (e).  (f)  and 
(g)  redesignated  as  (f).  (g) 
and  (h);  new  (e)  added;  in- 
terim  11382 

33.214  Heading.  (aK5)  and  (b)  re- 
vised: (a)  Introductory  text 
amended:  (d)  added;  Interim 

11382 

42.302  (aMlO)  revised;  interim 11382 

42  701  Amended 11387 

42  1401  (bnll)  revised 11383 

42  1402  (a)(2)  amended 11383 

42  1403  (c)(2)  revised 11383 

42  1405  (a)  amended 11383 

45  501  Amended 11384 

45.505  1  Introductory  text  des- 
ignated as  (a);  (a)  through 
(g)  redesignated  as  (1) 
throuKh  (7).  new  (a)  amend- 
ed, new  (b)  added 11384 

45.505^  (a)  revised 11384 

45  50S^5  (a)  revised 11384 

45  505-  14  (a)  revised 11385 

47  103  (bK2)  revised 11383 

47.200  (ei  amended 11383 

47.305-6(0(1  HID  amended 11383 

47  305-17  Added 11386 

48  10+  1  (aK2Hl)  amended 11387 

5220+3    Regulation     at    57    FR 

44260  confirmed;  amended 11371 

Corrected 17723 

52  210^  1  Amended;  heading  re- 
vised   11387 

Corrected 17723 

52.210-2  Amended 11388 

Corrected 17723 

52.214  27  Re)ailation  at  56  FR 
67415  confirmed 11374 

52.21+  28    Regulation    at    56    FR 

67415  oonfirmed 11374 

52.215  23  Regulation  at  56  FR 
67415  confirmed 11374 

52.215-24    Retrulation    at    66    FR 

67415  confirmed 11374 
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52.215-25   Regulation    at   56    PR 

67415  confirmed 11374 

52.225-3  Amended;  interim 547 

52.225-5    Regulation    at    57    PR 

20372  confirmed 11377 

52.225-8  Amended:  interim 547 

52.226-9  .Amended:  interim 547 

52.225-15  Amended:  interim 548 

52.225-17  Amended:  interim 548 

52.225-19  Amended:  interim 548 

52.225-20  Added:  interim 548 

52.225-21  Added:  interim 548 

52.227-20  Amended:  interim 11387 

52.228-8    Introductory    text    and 

(a)(2)  amended 11388 

52.232-25  Amended:  interim 11380 

(b)     Introductory     text     rein- 
stated  11388 

52.232-26  Amended:  interim 11380 

52.232-27  Amended;  interim 11380 

52.233-1  Amended;  interim 11382 

52.246-21  Amended 11388 

52.247-66  Added 11386 

53.203  (b)  revised 11934 

53.213  Heading  amended 11388 

53.214  (a)  and  (c)  amended 11388 

53.222  (e)  amended 11388 

53.301-254  Form  revised 11388 

53.301-255  Form  revised 11388 

53.302-333  Form  revised 11388 

Chapter  2— Department  of 
Defense  (Parts  200-299) 

202  101  Amended:  interim 27668 

204.201  Introductory  text  re- 
moved; (1)  and  (2)  added;  in- 
terim  27668 

204.670-6  (bK2)  amended;  interim 

27668 

204.7003  (aXlMlXJ)  amended;  In- 
terim  27668 

207.105  Regulation  at  58  FR  32061 

confirmed 27667 

209.106-2    Regulation    at   58    PR 

28464  confirmed 27667 

209.202  (aXD  amended;  interim 
27668 

209  402  Added;  interim 27668 

209.403  Amended;  Interim 27668 

209406-2    Regulation    at    58    FR 

28464  confirmed 27667 

209  406-+    Regulation    at    58    FR 

28464  confirmed 27667 

Removed:  interim 27669 

210.001  Amended:  interim 27669 


210.002-71   Regulation   at  58   FR 

32062  confirmed 27667 

210.011-70  (d)  removed;  interim 

27669 

210.070  Removed;  interim 27669 

214.406-3    (eXi)    revised;     (eXix) 

added;  interim 27669 

215.605  Regulation  at  58  FR  28465 

confirmed 27667 

(a)   removed;   (b)   revised;    in- 
terim  27669 

215.804-3      (bX3XBX2)      revised; 

(bK3XBKJ)  added;  interim 27669 

215.804-6   (bX2XA)   amended;   in- 
terim  27669 

215.807  (b)  added;  Interim 27669 

215.871-3  (c)  amended;  interim 27669 

215.971-3  (dX2)  amended;  interim 

27669 

215.975    (b)    table    amended;    in- 
terim  27669 

217  Technical  correction 26343 

217.500  Added 22760 

217.502  Revised 22760 

217.503  Removed 22760 

219  Technical  correction 15501 

219.000  Introductory  text  revised; 

interim 27670 

219.301  (a)  introductory  text  re- 
vised: interim 22131 

219.502-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.502-2    Regulation   at   58    FR 

28465  confirmed 27667 

219.502-2-70      (aXlXil)      revised; 

(aXlXiii)  added;  interim 24959 

(a)  introductory   text  and  (c) 
revised:  (d)  added;  interim 27670 

219.504  (b)  introductory  text  re- 
vised: interim 12192 

219.602-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.705-2    Regulation    at   58    FR 

28465  confirmed 27667 

Revised;  interim 27670 

219.808-1  (bXiv)  added;  interim 27670 

219.1005  (a)  revised:  Interim 27670 

219.1006  Regulation    at    58    FR 

28466  confirmed 27667 

219.7100—219.7105  (Subpart  219.71) 

Revised:  interim 27670 

222.101-3  (3)  amended;  Interim 27671 

223.370-4    (bXlKii)    introductory 

text  amended 27671 
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TITLE  4a    Chc^t©r  2-Con. 

223.7100—223.7103  (Subpaj-t  22?  71) 
Regulation  at  58  FR  28466 
confirmed 27668 

•225  Technical  correction 26343 

.25  000-70  (m)  revised;  Interim 1289 

Reirulatlon  at  5d  FR  128S  com- 
ment period  extended 5335 

225.000-71  (aK2)  and  (cXD  revised; 

Interim 1289 

Rejrulatlon  at  59  FR  1289  com- 
ment period  extended 5335 

225.105  (3)  and  (5K11KA)  revised; 

Interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225  109  (a)  revised:  Interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225  302  (bKl )  amended 27671 

225.401  Revised;  Interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23168 

225.402  (cKl)  and  (11)  revised;  in- 
terim  1389 

Retfulatlon  at  59  FR  1289  com- 
ment period  extended 5335 

225.400  (mH4)  added 23169 

225.403-70  Amended;  introductory 

text  revised;  interim 1289 

Regrulatlon  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23109 

225407    Redeslfrnated   as   225.408; 

Interim 1289 

RegTilatlon  at  59  FR  1289  com- 
ment period  extended 5335 

225  408  Redesignated  from 
225407;  (aKD  and  (2XA) 
amended;      (aX3)      and      (4) 

added;  Interim 1289 

Retfulatlon  at  59  FR  1289  com- 
ment period  extended 5335 

225.602  (3K11)  revised:  Interim 1290 

Retaliation  at  59  FR  1290  com- 
ment period  extended 5335 

225.603  (IKilXC)            added: 
(IXlilXCXJ)  revised;  Interim 
1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 6336 

225  605-70  (c)  redesignated  as  (d): 

new  (c)  added;  Interim 1290 

Regulation  at  56  FR  1290  com- 
ment period  extended 5335 

225  702  Revised 27671 


225  703  Removed 27671 

225  704  Removed 27671 

225  704  70  Removed 27671 

226  7002  Revised 27671 

223  70O2-l(c)  added 27671 

225  7002-2  (a),  (d)  and  (1)  revised; 

interim 27671 

225.7002-4  Introductory  text  and 

(d)  added;  Interim 27671 

225  70O3  Removed;  Interim 27671 

225  7003  1  Removed;  Interim 27671 

225  70O3  2  Removed:  Interim 27671 

225.7004  la)  amended;  interim 27671 

225.7007  (a)  amended;  interim 27672 

225.7010  Introductory         text 
amended;  interim 27672 

225.7011  Revised:  interim 27672 

225.7011-1  Amended;  interim 27672 

225.7011-2   (a)   and   (c)  amended; 

interim 27672 

226.7011-4   (b)   introductory   text 

amended;  interim 27672 

225.7011^  Amended;  interim 27672 

225.7014  Removed 10579 

Removed;  interim 27672 

225.7014-1  Removed 10679 

Removed;  interim 27672 

225.7014-2  Removed 10579 

Removed;  Interim 27672 

225.7014-3  Removed 10579 

Removed;  interim 27672 

225.7016-1       Introductory       text 

amended;  interim 27672 

225.7018    Regulation    at    58    FR 

28468  conHrmed 27668 

225.7018-1  Revised;  interim 27672 

225  701&-3  Revised:  interim 27672 

2257019     Regulation    at    58    FR 

28468  connrmed 27667 

225  7020  Added:  Interim 27672 

225  702O  1  Added:  Interim 27672 

225  7020  2  Added.  Interim 27672 

225  7021  Added.  Interim 11729 

225  Ttr22  Added,  interim 19146 

226  TOGO  Revised.  Interim 27672 

■226  70O5  (anil  revised;  interim 22131 

226  7100— 226  7103  (Subpart  226.71) 

Added:  Interim 12192 

226  7100  Corrected 15501 

226  7103  (CK2)  corrected 15501 

231  Authority  cltALlon  revised 26144 

231.100  70  Revised.  Interim 27672 

231  205-18  (cM2)  Introductory  text 

amended:  Interim 27672 

231  2a'>  22    Regulation    at    58    FR 

28469  confirmed 27667 
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231.303  (Subpart  231.3)  Added;  in- 
terim   26144 

231.7000—231.7002-6  (Subpart 

231.70)   Regulation  at  58   FR 

28469  confirmed 27668 

231.7000  Revised;  interim 27672 

231.7001  Amended;  interim 27672 

231.7002-1  (axlXi)  and  (b)  revised; 

interim 27673 

231,7002-2  (c)  redesignated  as  (b); 
new    (b)    introductory    text 

amended;  Interim 27673 

231.7002-3  (bXl)  amended;  in- 
terim   27673 

231.7002-4  (b)  amended;  interim 

27673 

231.7002-5  (cXl)  amended;  interim 

27673 

232.501-1  (aXi)  revised;  interim 62046 

232502-1-71    Table    32-1    revised; 

interim 62046 

Table  corrected 64353 

233.1  Removed;  interim 27673 

233.7000    Regulation    at    SB    FR 

28470  confirmed 27668 

(a)  revised;  interim 27673 

235.006  (bxiXCX/)  introductory 
text,  (ii)  and  (iii)  revised;  in- 
terim   27673 

235.015  Revised;  interim 27673 

235.015-71  (1X3)  revised;  interim 

27673 

236602-1  (aXlX6XC)  added;  in- 
terim   27673 

237.171  Regulation  at  58  FR  28471 

confirmed 27667 

237,171-1    Regulation    at    58    FR 

28471  confirmed 27667 

237.171-2    Regulation    at    58    FR 

28471  confirmed 27667 

242  205  (1)  revised;  interim 27673 

242.1203  (bXl)  amended;  Interim 

27674 

243  406-70  Revised;  interim 27674 

245.310  (cXiiXA)  amended;  in- 
terim  27674 

245,505-14  Revised:  Interim 27674 

245.607-2  Revised:  interim 27674 

247.105  (aXiiiXA)  revised; 

(aXiiiXD)  amended;  interim 

27674 

247  571  (c)  redesignated  as  (e); 
new  (c)  and  (d)  added;  in- 
terim   10580 

247  573  (d)  added;  interim 10580 

248  270  Amended;  interim 27674 


249.105-1        Introductory        text 

amended;  interim 27674 

249.7001  (bXD,  (4)  and  (12)  re- 
vised; interim 27674 

249.7003  Revised;  interim 27674 

250.201  (D)  amended;  interim 27675 

250.303  (5)  and  (13)  amended;  in- 
terim   27675 

251.106  Removed;  interim 27675 

252  Technical  correction 26343 

252.203-7001  (h)  amended;  interim 

27675 

252.210-7005  Removed:  Interim 27675 

252.217-7026  Amended;  interim 27675 

252.219-7000  Amended:  interim 22131 

252.219-7001  Amended:  interim 24959 

262.219-7002  Amended:  interim 24959 

252.219-7003  Amended:  interim 22131, 

27675 

252.219-7006  Amended;  interim 22131, 

24959 

252.21^-7008  Removed;  Interim 27675 

252.219^  7009  Regulation  at  58  FR 

28472  confirmed 27667 

252.223-7002  Amended;  (aX2Xiv) 
and  (V)  redesignated  as 
(aX2Xv)  and  (vi);  new 
(aX2Xlv)  added;  (bXD  re- 
vised; Interim 27675 

252.223-7006  Regulation  at  58  FR 

28472  confirmed 27668 

Introductory  text  amended;  in- 
terim   27675 

252.226-7001  Amended;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

252.225-7006     Amended;     heading 

revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

252.225-7007     Amended;     heading 

revised:  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

(c)  and  (d)  corrected 8041 

252.226-7010  Introductory  text  re- 
vised: interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.225-7011  Removed:  interim 27675 

252.225-7015     Introductory     text 

amended:  interim 27676 

252.226-7016  Regulation  at  58  FR 

28473  confirmed 27667 

252.225-7018  Amended:  interim 27676 

252.225-7023  Removed 10579 
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TITLE  4a   Chaptw  2-Con. 

Removed:  interim 27675 

252.225-7025  (f)  amended:  Interim 

27675 

252.225-7031      Introductory      text 

amended:  Interim 27675 

252.226-7033  Refirulatlon  at  58  FR 

28474  conn rmed 27668 

252  225-7034  Added:  interim J7876 

252  225^7036  Added:  interim 1291 

Retfulation  at  bS  FR  1291  com- 
ment period  extended S33S 

252.225-7036  Added:  Interim 1291 

Reg-ulation  at  58  FR  1291  com- 
ment period  extended 5335 

252  225-7037  Added;  Interim 1292 

RefTulatlon  at  59  FR  1291  com- 
ment period  extended 5335 

(f)(2Klv)  corrected 8041 

252.225-7038  Added:  Interim 11729 

252.225-7039  Added:  Interim 19146 

Technical  correction 38343 

252.226-7000  Amended:  interim 22131 

252.226-7001  Amended:  interim 22131 

252.227-7001    (b).   (d)(2Mi)   and   (e) 
amended:     clause    date     re- 

vlaed:  interim 27676 

252.227-7013  Amended:  Interim 27676 

252.231-7001  Regulation  at  58  FR 

28474  conHrmed 27668 

252.232-7004  Amended:  interim 62046 

252.233-7000  Regulation  at  58  FR 

28475  connrmed 27668 

Amended:  Interim 27676 

252.234-7000  Amended:  Interim 27676 

252.234-7001  Amended:  interim 27677 

252.237-7020  Regulation  at  58  FR 

28475  confirmed 27667 

252.237-7021  Regulation  at  58  FR 

28475  confirmed 27667 

252.243-7000  Revised:  interim 27677 

252.245-7001  Added:  Interim ^677 

252.247-7025  Added;  Interim 10680 

252.248-7000  Revised:  Interim 27677 

252.249-7002  Revised:  Interim 27677 

252.7012  Amended:  (bMl)  revised: 

interim 27675 

253.204-70  (bX12Kili)(B)  amended: 

Interim 27677 

253.215-70  Note  amended:  Interim 

27677.  27678 

Chapter  2  Appendix  F  amended: 

Interim 27670 

Appendix   B  amended:   Api>en- 

dlx  G  revised:  Interim 27678 

Appendix  H  added;  Interim 27700 

Appendix  I  revised:  Interim .27701 


Chapter  5— General  Services 
Administration  (Parts  500—599) 

501  106  Amended 52443 

501.603-3  RevlBed 56264 

501  mSA  liev'.&eA  56284 

501.603-  70  (c  1  and  (f)  introductory 
text  amended:  (dKD.  (2).  (4). 
(hHlHl),  (4).  (IKD,  (2)  and  (3) 

revised 56284 

ihxlKv)  revised 64694 

501  670  Removed 52443 

601  67a  1  Removed 52443 

501  670^2  Removed 52443 

501  670  3  Removed 52443 

501  670^4  Removed 52443 

501  670-5  Removed 52443 

501  670-«  Removed 52443 

501  704-70  (bK2)  removed 52443 

503  IM  «  Revised 52443 

SOT  ^a')  Removed 52443 

508  :vr  1  Revised 52443 

508  705^  72  Removed 52443 

509  106  1  R^-moved 52443 

509  10&  2  Revised 64694 

509  4a'j  Removed 52443 

511  001  Removed 52443 

514.201  72  Removed 52443 

514  208  Removed 52443 

514  402  nil  revised 52443 

514  404^  1  (b)  revised 52443 

514  407  2  Removed 52443 

515  170  Removed 52443 

515  402  Revised 52443 

515  403  Removed 52443 

515  40S  1  Revised 52443 

515  414^  70  (ai  revised 52443 

615.506  1  Removed 52443 

516  505  Revised 32384 

519.705-5  (d)  revised   52444 

519.705-6  (a)  revised:  (c)  removed 

52444 

519.770-1  (bX2)(l)  revised 52444 

519.770-3  (a)  revised 52444 

522  407  Removed 52444 

625  10  Removed 52444 

525203       Revised:       eff.       1-1-94 

IhrouKh  12-31-94 69243 

Corrected 5484 

525.205       Revised:       eff.       1-1-94 

throu(?h  12-31-94 69244 

525  402    (a)    amended;    eff.    1-1-94 

through  12  31  94 69244 

528  102^  3  Removed 52444 

528  106-70  Removed 52444 

528  202  Revised 52444 


529.401-70  Revised 52444 

529  401-71  Removed 52444 

532  803  Removed 52444 

533.105  (aXlXlli).   (2)  and  (4)  re- 
vised  22520 

(a)  corrected 29480 

533.7103-1  (bXl)  and  (4)  revised 22520 

Correctly  designated 29480 

536.201  Revised 52445 

536  203  Revised 52445 

536  206  Removed 52445 

536.303  Removed 52445 

536.303-70  Revised 52445 

536.303-71  ^gl  removed 52445 

536  303  72  (c)  removed:  (d)  redes- 
ignated as  (c) 52445 

538.203-71  (c)  added 54524 

(d )  added:  interim 3657 

542.302  (c)  removed:  (d)  redesig- 
nated as  (c) 52445 

543  202  Revised 52445 

562  Technical  correction 5484 

562.207-70  Removed 52445 

552.216-73  (a)  amended 3a3M 

552.216-74  Added 32385 

552.222-82  Removed 52445 

552.225-8      Revised:      eff.      1-1-94 

through  12-31-94 69244 

552.225-9      Revised;      eff.      1-1-94 

through  12-31-94 69244 

552.225-75     Revised:     eff.     1-1-94 

through  12-31-94 69245 

552  228-70   Introductory   text  re- 
vised  52446 

552.238-74  Added 54524 

552  238-75  Added 3667 

552  246-70  Amended 64694 

Amended 15134 

570.208-1  (c)  removed 52446 

Ct>apter  7— Agency  for  Inter- 
national Development  (Ports 
700-799) 

701.105  Revised  (0MB  numbers) 

33445 

701  376-4  Amended  33445 

701  470  (aX2)  amended 33445 

701  601  (bM4)  amended 33445 

702  170-13  (a)  and  (b)  revised 33445 

703  403  Amended 33446 

706  501  Revised 33446 

710.070  (b)  amended 33446 

715.504  (a)  revised 33446 

725.705  Revised 33446 

728  105- 1  (b)  amended 33446 

728  307-70  Added 33446 


737.270  Amended 33446 

749.111-71  (b)  amended 33446 

750.7109-1  Amended 33446 

750.7110-1  Amended 33446 

750.7110-2  Amended 33446 

750.7110-^  Amended 33446 

752.225-9  Amended 33447 

752.228-70  Added 33447 

752.232-70       Introductory       text 

amended 33447 

752.7004  Amended 33447 

752.7017  Revised 33447 

752.7026  Amended 33447 

752.702&  Amended 58596 

752.7033  Amended;  (bXD  revised 

56596 

753.1  Amended 33447 

Chapter  7  Appendix  D  revised 58596 

Appendix  J  revised 58611 

Chapter  7  Appendix  H  amended 

33447 

CtKjpter  8— Department  of 
Veterans  Affairs  (Parts  eoO-899) 

836.513  Corrected 58730 

852  Technical  correction 58730 

Chapter  9— Department  of  Energy 
(Ports  900-999) 

901.103-70  (a)  amended 9103 

901.104-1  (a)(2)  amended 9103 

901.107  Added 9103 

901.201-1  (b)  and  (d)  amended 9103 

901.301     (b)     introductory     text 

amended 9103 

901.570  (b)  amended 9103 

901.601  Amended 9103 

901.602-5  (bX3).  (cK7Xli)  and  (iv) 

amended 9103 

901.603-1  Amended 9103 

901.603-71  (ai  amended 9103 

901.603-72  (a)  amended 9103 

902.101  Amended 9103.  9104 

903.104-11  Added 11198 

903.203  (a)  amended 9104 

903.303  (a)  amended 9104 

903.603  (a)  amended 9104 

904.401  Amended 9104 

904  403  (a)  and  (c)  amended 9104 

904.404  (d)(3)  amended 24358 

904.601  (c)  amended 9104 

904.601-70   (b)    introductory   text 

amended;  (bH4)  removed 9104 

904.601-71  (a)  and  (b)  amended 9104 

(b)  amended 24358 
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TITLE  48   Chapter  9 -Con. 

904.702  (b)  an,  i.l.  ,i  9104 

904.806  Amended 9104 

904.7000  Amended 9104 

904.7001  Amended 9104 

904.7002  Amended 9104 

904.7008  (c)  amended 9104 

904.7004  Amended 9104 

904.7100—904.7103  (Subpart  904.71) 

Added:  Interim 59664 

Retrulation  at  58  FR  59684  con- 
firmed   6221 

905  403  (a)  amended 9104 

905403-70       Introductory       text 

amended 9104 

(c)  removed 34358 

906.404-1  Amended 9104 

906.303-1  (a)  amended 9104 

907  102  Amended 9104 

907.401  (f)  amended 9104 

907.402-70  (b)  introductory  text. 

(3).  (cxixiv)  and  (4)  amended 

9104 

908.307  (b)  amended ^104 

908  802  (b)  amended ^104 

908.1170  (a)  and  (b)  amended 9104 

908.7101-2  (c)  amended 9104 

908.7101-3  Amended 9104 

908.7101-4  (b)  amended 9104 

908.7101^  Amended 9104 

908.7101-6  (a)  amended 9104 

908.7101-7  (b)  amended 9104 

908.7107  (i)  amended 9106 

908.7108  (b)  amended 9106 

908.7112  Amended 9106 

908.7115  (a)  amended 9106 

908.7116  (b)  amended 9106 

908.7121  (b)  amended 9106 

912.300  Amended 9106 

912.302  (e)  amended 9105 

912.304  (c)  amended 9106 

913  Heading  amended 9106 

913.505-1  (b)(2)  amended 9106 

913.505-3  (d)(1)  amended 9106 

914.201-5  (a)(1)  amended 9106 

(b)  removed 24358 

914.406-3  (e)  amended 9106 

914.407-8  Removed 9106 

914.407-70  Removed 9106 

914.408-2  Amended 9106 

915.406-6  (axl)  and  (2Klv)  amend- 
ed  9106 

(d)  removed 24358 

915.502  (aKiv)  and  (b)  amended 9106 

915.504     (b)(6Hli).     (Iv)    and    (▼!) 

amended 9106 

915.506  (b)  amended ^106 


915.506-2  (a)  and  (e)  amended 9105 

915.801  Amended 9105 

915.804-3  (b)(2Kiii).  (c)(8).  (g)  and 

(1)  amended 9105 

915.804-6  (e)  and  (i)  amended 9105 

915.805-5  (cXl)  amended 9105 

915.807  (dX5Xh)  amended 9106 

915.903  (f)  amended 9105 

915.970-4  (c)  amended 9105 

915.970-8  (bKl)  and  (hXl)  amend- 
ed; (bX2KlvXC)  redesignated 

aa(c) 9105 

915.971-4  (h)  amended 9106 

915.1003  (a)  amended 9106 

916.203-4  (dX2)  amended 9105 

916.207-3  (d)  amended 9106 

916.306  (cX2)  amended 9106 

916.404-2  (d)  amended 9106 

916.405  (e)  amended 9105 

917.71  Removed 24368 

917.504  (bX9Ki)  amended 9106 

917.7003  (bX3)  and  (e)  amended 9105 

917.7006  Amended 9105 

917.7200  (b)  amended 9106 

917.7300  (b)  amended 9105 

917.7301-4  (aX9)  amended 9105 

917.7303  (b)  amended 9105 

917.7401  Amended 9105 

917.7402  (CX3)  amended 9105 

917.7403  (b)  amended 9106 

917.7502  (b)  amended 9106 

919.201  (c)  amended 9106 

919.501  (c)  amended 9106 

919.705-2  (a)  amended 24a5& 

919.705-6  Amended 9106 

919  708  (c)  amended 9106 

920  102  Amended 9106 

920.106  Revised 9106 

922.103-4  (dXl)  amended 9106 

922.470  (a)  amended 9106 

922.471  (e)  and  (gX2Xill)  amended 
9106 

922.473  (a)  and  (b)  amended 9106 

922.608-^  Amended 9106 

922.800  Amended 9106 

922.804-2  (aXl)  amended 9106 

923  Heading  revised 9106 

923.7001  (a)  amended 9106 

923.7002  (b)  Introductory  text  and 

(d)  amended 9106 

924.103  (bK2)  amended 9106 

924.202  (b)  amended 9106 

925.108  (b)  amended 9106 

925.204  (d)  designation  removed 

9106 

925.70Q  (Subpart  926.7)  Added;  in- 
terim     59664 
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Regulation  at  58  FR  59684  con- 
firmed  6221 

925.901  (Subpart  925.9)  Revised 9106 

928.202-70  Amended 9106 

932.501-2  (aX3)  amended 9106 

932.803  (d)  amended 9106 

932.970  (aXD.  (2),  (b)  heading.  (1) 

and  (2)  amended 9106 

932.7003  (a)  amended 9106 

932.7004-2  (d)  amended 9106 

932.7004-3  (b)  amended 9106 

933.103  (a),  (dX5)  and  (e)  amended 
9106 

933.104  (aK3).  (4Kiii).  concluding 
text,  (5X1).  (6).  (b)  and  (cK2) 
amended 9106 

933.105  (aXlXli).  (g)  and  (h) 
amended 9107 

933.170  (b)  through  (e)  amended 

9107 

935.016-3  Amended 9107 

935.016-4      (bX5).      (c)     and     (d) 

amended 9107 

936.016-5  (bXlKli)  amended 9107 

935.016-6  (a)  amended 9107 

935.016-7  (dX4)  amended 9107 

935.016-8  (a)(5).  (eXD.  (10)  and  (11) 

amended 9107 

935.016-9        Introductory        text 

amended 9107 

936  070  Amended 9107 

936.70  Removed 2435S 

936.73  Removed 24359 

936.202  (a)  amended 9107 

936.601  Amended 9107 

936  602^  (c)(5)  amended 9107 

936.602-^  (b)  amended 9107 

936.603  Amended 9107 

936  606  I c )( 1 1  and  (3)  amended 9107 

936  606  (f)  amended 9107 

936  702    (Subpart   936.7)   Heading 

revised 9107 

936  7002-3  (a)  amended 9107 

936.7003-1  Amended  9107 

937.205  (Subpart  937.2)  Heading 
revised;       redesignated       as 

937  207 9107 

937.207  (Subpart  937.2)  Redesig- 
nated from  937.205:  heading 
revised;   (b)  designation  and 

(7)  removed 9107 

942  003  (b)  amended 9107 

942  101  (b)  amended 9107 

942.705-1  (a)(3)  amended 9107 

942.70S-3  Amended 9107 

942.705-4  Amended 9107 


942.705-5  Amended 9107 

942.708    Undesignated    text    des- 
ignated as  (b) 9107 

942  803  (cK3Kvii)  amended 9107 

942.1401  Amended 9107 

942.1402  (aK2)  amended 9107 

942.1403-1  (a)  and  (cKD  amended 

9107 

942.1403-2  (a)  amended 9107 

943.170  (g)  introductory  text,  (1) 

and  (3)  amended 9107 

943.301  (c)  amended 24359 

944.302  (a)  and  (c)  amended 9107 

944.306-1  (a)  amended 9107 

944.307  (b)  amended 9107 

945.102-70  Introductory  text  and 

(c)  amended 9107 

945.104-70  (a)(5).  (6),  (7)  and  (11) 

amended 9108 

945.303-1        Introductory        text 

amended 9108 

945.304  (c)  and  (d)  amended 9108 

945.505-14  Table  amended 9108 

945.670-2  (a).  (bXD.  (2)  and  (g)  in- 
troductory text  amended 9108 

945.607-2  (b)  amended 9108 

945.608-2  (bKlKii)  amended 9108 

945.608-6  (a)  and  (b)  amended 9108 

949.111  (a)  and  (O  amended 9108 

949.501  (a)  designation  removed; 

amended 9108 

950.104  Amended 9108 

950.7003  (b)  amended 9108 

950.7006  (a)  amended 9108 

950.7101  (a).  (cK2).  (d),  (e)  and  (g) 

amended 9108 

951.102  (a)  and  (cKD  amended 9108 

951.102-1  (Subpart  952.1)  Heading 

and  (a)  amended 9108 

952.1  Removed 24359 

952.202-1  Amended 9108 

952.204-2  Amended 9106 

952.204-70       Introductory       text 

amended 9108 

952.204-71  Amended 9108 

952.204-72       Introductory       text 

amended 9108 

952.204-73  Amended;  interim 59684 

Regulation  at  58  FR  59684  con- 
firmed   6221 

Amended 9108 

962.208-7       Introductory       text 

amended 9108 

952.208-70       Introductory       text 

amended 9108 

952.209-70  Amended 9108 
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TFTLE  4%   Chapter  9— Con. 

•  iJ  2C»  71  Amended 9108 

952.212-70       Introductory       text 

amended 9109 

952.212-71       Introductory       text 

amended 9109 

952.212-72  Amended 9109,  24359 

952.212-73       Introductory       text 

amended 9109 

952.215-22  Amended 9109 

952.215-70  Amended 9108 

Removed 24359 

952.216-15  Amended 9109 

952.223-71  Amended 9109 

952  223-72  Amended 9109 

952.223-75       Introductory       text 

amended ; 9109 

952  224-70  Amended 9109 

952  227-71  Amended 9109 

952.227-75  Amended 9109 

952.227-76  Amended 9109 

952.227-77  Amended 9106 

952.227-78  Amended 9108 

952.227-79       Introductory       text 

amended 9109 

952.227-80       Introductory       text 

amended 9109 

952.227-«2  Amended 9108 

952.233-2  Amended .' 9108 

952.235-70  Amended 9109 

952.236-70  Amended 9108 

952.236-71  Amended 9108 

952.236-72       Introductory       text 

amended 9109 

952.249-70  Amended 9108 

952.251-70  Amended 9108 

970.0000  Amended 9108 

970.0001  (b)    introductory     text 
amended 9109 

970.0404-1  Amended 9108 

970.0404-2    (b),    (d)(2)(l)    and    (U) 

amended 9109 

970.0404-3  (a)  and  (b)  amended 9109 

970.0404-4  (d)  added;  interim 59664 

Regulation  at  58  FR  58684  con- 
firmed   8221 

(aM3)  removed 24368 

970.0406  Amended 9109 

970.0803  (b)  amended 9108 

970.0906  Amended 9108 

970.1001  Amended 9108 

970.1506-1  (b)  amended 9106 

970.1509-2  Heading  amended 9109 

970.1506-^  (bH6)  amended 9108 

970.1508-6      (bXlXiil)      and      (•) 

amended 9108 


970.1509-^  (d)  table,  (e)  and  (g) 

amended 9109 

970.2201  (a)  and  (bK3)  amended 9109 

970.2271  (bXl).  (2)  and  (3)  amend- 
ed  9110 

970.2272  (bH2)  amended 9110 

(a)  amended 24368 

970.2273  (aX7).  (8).  (b)  introduc- 
tory   text.   (3).   (cXlXlv).   (2) 

and  (d)  amended 9110 

970.2303-2  (e)  added 5531 

(d)  amended 9110 

970.2901  (b)  amended 9110 

970.2902  Introductory  text 
amended 9110 

970.3001-2  Amended 9110 

970.3101-1  (c)  amended 9110 

970.3101-2  (bXl)  amended 9110 

970.3102-1  (b)  and  (c)  amended 9110 

970.3102-2  (hX2Xll).  (lX2Xlv). 
(6Xiv).  (7)  heading.  (iXA)  and 

(11)  amended 9110 

970.3102-6  (a)  amended 9110 

970.3102-9  Amended 9110 

970.3102-17  (aXl)  and  (b)  intro- 
ductory text  heading  amend- 
ed  9110 

970.3102-18  Amended 9110 

970.3102-19  (d)  introductory  text. 
(5)  concluding  text,  (eXD  and 
(2X  Unamended 9110 

970.3102  20  Revised 61628 

(d)  amended 9110 

970.3102-21  (bX3)  introductory 
text  and  concluding  text 
amended 9110 

970.3102-22  Amended 9110 

970.3103  (c)  added 61628 

970  3201  Amended 9110 

970.3271  AjTiended 9110 

970.5101  (c)  amended 9110 

970.5203-1  Amended 9110 

970.5203-2  Amended 9110 

970.5203-3  Amended 9110 

970.5204-1  Amended 9110 

970.5204-2       Introductory       text 

added 9110 

970  5204-4  Amended 9110 

970.5204-6  Revised 9110 

970.52O4-6  Amended 9110 

970  5204  -8  Amended 9110 

970  5204  9  .^mended;  introductory 

text  added 9110 

970.5204-11      Introductory      text 

added 9110 
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970.5204-12      Introductory      text 

added 9110 

.^mended 24359 

970.5204-13  (eX33)  revised 61628 

Amended;     introductory     text 
added 9110 

970.5204-14  (eX31)  revised 61628 

Amended;     introductory     text 
added 9110 

970.5204-15    Amended;     introduc- 
tory text  added 911 

970.5204-16      Introductory      text 

added 911 

970.5204-17     Amended;     introduc- 
tory text  added 911 

970.5204-18     Amended;     introduc- 
tory text  added 911 

970.5204-19      Introductory      text 

added 911 

970.5204-21     Amended;     introduc- 
tory text  added 911 

970  5204-22      Introductory      text 

added  911 

970.5204  23      Introductory       text 

added 911 

970.5204-24     Amended;     introduc- 
tory text  added 911 

970.5204-25      Introductory      text 

added 911 

970.5204-26      Introductory      text 

amended 911 

970.5204^28      Introductory      text 

added 911 

970.5204-29      Introductory      text 

added 911 

970.5204-30  Revised 911 

970.5204-31     Amended;     introduc- 
tory t*xt  added 911 

970,5204-32  Amended 911 

970.5204-33  (a)  and  (b)  amended 

911 

970.5204-34  Amended 911 

Rem.oved 24359 

970  5204-35  Heading  amended;  in- 
troductory text  added 911 

Amended 24356 

970.5204-36  Heading  amended;  in- 
troductory text  added 911 

970.5204-37  Amended 911 

970  5204-38  Amended 911 

970  5204-41  Amended 911 

970  5204-42      Introductory      text 

added , 9111 

970.5204-43    Amended;    introduc- 
tory text  added 9112 


970.5204--15    Amended:     introduc- 
tory text  revised;  amended 

9112 

970.5204-50  Amended 9112 

970.5204-52  Amended 9112 

970.5204-54    Amended;    introduc- 
tory text  added 9112 

970.5204-65     Amended;     introduc- 
tory text  added 9112 

970.5204-56    Amended;    introduc- 
tory text  added 9112 

970.5204-57  Amended 9112 

970.5204-58      Introductory      text 

amended 9112 

970.5204-60  Amended 9112 

970.5204-61  Added 61628 

Amended;     Introductory     text 

added  9112 

970.5204-62  Added 5531 

970.7102  Amended 9112 

970.7104-7  Table  amended 9112 

970.7104-9  (b)  amended 9112 

970.7104-12  (a)  amended 9112 

970.7104-19  (b)  amended 9112 

970.7104-22  (a)  amended 9112 

970.7104-24  Amended 9112 

970.7104-25  Amended 9112 

970.7104-27  (a)(2)  amended 9112 

970.7104-28  (c)  and  (d)  amended 

9112 


970.7107  (e).  (f)  and  (g)  amended 

970.7108  (a),  (c)  and  (bi)  amended 


.9112 


9112 

971.101  Amended 9113 

971.102  .Amended 9113 

971.103  (a I  introductory  text  and 

(b)  amended  9113 

971.202  Amended 9113 

Chapter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1501.301  Amended 18976 

1501.370  Revised  (0MB  numbers) 

18619 

Heading  revised:  table  amend- 
ed (0MB  numbers) 32134 

1501.602-3  (cX2)  and  (3)  amended 

18976 

1502.1  Revised 18977 

1503.301  Amended 18976 

1503  406-1  Amended 18976 

1503.406  Amended 18976 

1503.502  Amended 18976 

1506.202  Amended 18976 
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TITLE  dS   Chdptw  )5-Con. 
iMfj  ;:!>  1     ;  •  i  -.  (2).  (3).  (d),  (e) 

and  (f)  ajnended 18976 

1509.506-70     Redeslgmated     from 

1509.506 18619 

1509  506  Redesignated  as  1509.506- 
70:  new  1509.506  redesignated 
from  1509.507  and  (b)  amend- 
ed  18619 

(b)  amended 18976 

1506  507  Redesignated  as  1509.506 

18619 

1509.507-1  Redesignated  from 
1509.508:  heading  revised. 
(aKl)  and  (b)  amended;  (c)  re- 
moved  18619 

1509.507-2  Added 18619 

1509  506  Redesignated  as  1509.507- 
1:   new   1509.506  redesigrnated 

from  1509.509 18619 

1509  509  Redesigrnated  as  1509.508 

18619 

1510.007  Amended 18976 

1510.011-80  Added 18819 

1512.104  (b)  amended 18619 

1514.201-7  Amended 18976 

1514.404-1  Amended 18976 

1515.604  (a)  amended 18976 

1515.608  (e)  amended 18976 

1515.609  (b)  amended 18976 

1515.610-70  (b)  amended 18976 

1515.612  (aKl)  introductory  text. 

(i).  (ii)  and  (2)  introductory 

text  amended 18976 

1515.804-3  Amended 18976 

1515.902  (c)  amended 18976 

1515.1003  Amended 18976 

1516.404-276  (a)  introductory  text 

amended 18976 

1516.404-277     Introductory     text 

amended 18976 

1516.603-3  Amended 18976 

1517.202  (a)  amended 18976 

1522.606-4  Amended 18976 

1522.803  Amended 18976 

1522.1306  Amended 18976 

1522.1403  Amended 18976 

1527.409  Added 18620 

1530.304  Amended 18976 

1531.101  Amended 18976 

1532.102  Amended 18977 

1533.209  Amended 18977 

1533.212  (aX3)  and  (bX4)  amended 

18977 

1536.201  (d)  and  (e)  amended 18977 

1536.208  (c)  amended 18977 

1536.602-2  Revised 18977 


1536.602-4  Amended 18977 

1542.705-1  (a)  and  (bXlXi)  amend- 
ed  18977 

1542.708  (c)  amended 18977 

1542.1202  (a)  and  (b)  amended 18977 

1542.1203  (c)  amended 18977 

1545.403  amended 18977 

1552.209-70      Introductory      text 

amended 18620 

1552.209-71  Amended 18620 

1552.209-72      Introductory      text 

amended 18620 

1562.209-73  Added 18620 

1552.20&-74  Added 18620 

1562.21&«0  Added 18623 

1552.212-71  Amended 18624 

1552.227-76  Added 18624 

1552  242  70  (ai  amended 18977 

Chapter  16— Office  of  Personnel 
Manogement  Federal  Employ- 
ees Health  Benefits  Acquisition 
Regulation  (Parts  1600-1699) 

1601  Technical  correction 28487 

1601.102  Existing  text  designated 

as  (a):  (b)  added 14764 

1602  Technical  correction 28487 

1602.170-11  Revised 14764 

1609  Technical  correction 28487 

1609  47a    1609.471  (Subpart  1609.4) 

Added 14764 

1609.701  Redesignated  as  1609  7001 

14764 

1609.7001       Redesignated       from 

1609.701 14764 

(aH7).  (b)(7)  and  (8)  added 14765 

1615  Technical  correction 28487 

1615.802  (a)  and  ic)  redesignated 
as  (a)(1)  and  (2):  new  (a)(1) 
and      (bK3)     revised;     (bX4) 

added 14766 

1615.804-70  Revised 14766 

1632  Technical  correction 28487 

1632.617  Revised 14765 

1633-1649  (Subchapter  O)  Head- 
ing added 14765 

1642  Added 14765 

Technical  correction 28487 

1646  Technical  correction 28487 

1646.270  (Subpart  1646  2)  Added 14767 

1646301  (Subpart  1646.3)  Heading 

added 14767 

1662  Tec  hnical  correction 28487 

1652  000  Amended 14767 

1652.370  Table  amended 14767 


Chapter  18— National  Aeronautics 
arxj  Space  Administration  (Parts 
1800-1899) 

1801.106  (a)  table  amended  (OMB 

numbers) 12193 

1801.370  (a)(l)(i).  (ii).  (ill).  (2X1). 

(iv).  (5)  and  (b)  revised 12193 

(aXlKi)  table,  (ii)  table  and  (b) 

table  amended 21667 

1801.601-1801.670  (Subpart  1801.6) 

Heading  revised 29961 

1801  602-3  (b)(1)  designation  and 
(2)  removed:  (b)(i)  through 
(iv)  redesignated  as  (bKl) 
through  (4) 12194 

1801.670  (bi  amended 21667 

1802  101  Amended 29961 

1804  402  Amended 12194 

1804  404-70  Amended 12194 

1804  601-1804  677-6  (Subpart 

1804  6)  Table  1804-1  added 12196 

1804.671-3  Amended 12194 

1804.671  4  Introductory  text,  (k). 
(n)  table.  (r>.  (s)  and  (u)  table 
amended:  (v)  through  (y)  and 
(z)  through  (ttt)  redesig- 
nated as  (w)  through  (z)  and 
(bb)  through  (vw):  new  (w) 
revised:  new  (ooX7)  redesig- 
nated as  (oo)(8);  (v).  (aa)  and 

new  (oo)(7)  added 12194 

1804.675  Removed:  interim 23801 

1804.675-1  Removed:  interim 23801 

1804  676  Table  1804-1  removed 12195 

1804  677  Removed , 10079 

1804.677-1  Removed 10079 

1804  677-2  Removed 10079 

1804.677-3  Removed 10079 

1804  677-4  Removed 10079 

1804.677-5  Removed 10079 

1804.677-6  Removed 10079 

1804  7102-4  (a)  table  amended 29961 

1804.7103-2  Table  amended 29961 

1805.202  Existing  text  designated 

as  (a):  (b)  added;  interim 69246 

1805.207  (c)  added 59188 

(a)  amended 29961 

1806  303-71  (b)  introductory  text 

revised:  (b)(1)  amended 29961 

1807.002-71  Added 29963 

1807,103  (a)(1)  and  (b)  revised;  in- 
terim   61629 

1807.170-1  (a)  revised;  interim 58792 

(bxll)    amended;    (dXlKD    re- 
vised: interim 61630 


(dX4)  added:  interim 11200 

(bXlKiv)      and      (v)     revised; 

(bXlKvi)  added 29963 

1807.170-2  Revised 29963 

1807. 170-4  Added:  interim 61630 

1807.7102  (a)  amended;  interim 61630 

(b)  revised 29961 

1807.7103-1  (b)  amended;  interim 

61630 

1807.7103-2  (a)  amended;  interim 

61630 

1807.7105  Removed:  new  1807.7105 
redesignated    from    1807.7106 

and  revised:  interim 61630 

1807.7106  Redesignated  as 
1807.7105:  new  1807.7106  redes- 
ignated from  1807.7107;  in- 
terim   61630 

1807.7107  Redesignated  as 
1807.7106:  interim 61630 

1808.802  Amended 12197 

1808.1100  Re  vised 12197 

1809.200  Revised 12197 

1809.500—1809  507-2  (Subpart 

1809.5)  Heading  revised 29961 

1810.002  Amended 12197 

1814.201-70  Added 21667 

1814.406-3  (a)  revised 12197 

1814.40&-4  (a)  designation  and  (b) 

removed 12197 

1814.406-5  (bXD  revised 12197 

1815.406  (c)  and  (d)  added;  in- 
terim  61630 

(c)  amended 11199 

1815.406-71  Added 21667 

1815.407-70  (j)  and  (k)  added;  in- 
terim  61631 

1815.570  Revised 12197 

1815.610  Revised 10081 

1815.611  Added 54299 

1815.613-70  Revised 10081 

(c)  amended 21667 

1815.613-71  (b)(5Kl)  revised:  (bK6) 
removed:  (bK7)  and  (8)  redes- 
ignated as  (bX6)  and  (7) 54299 

(bX4)  revised;  interim 61631 

(a)  re  vised 10081 

(bX4Ki)  and  (il)  amended 11199 

1815.613-72  Heading  revised;  text 
redesignated      as      (a);      (b) 

added:  interim 61631 

1815.804-3   (eX3)   amended;   (e)(4) 

removed 29961 

1815.807-70  (dXl)  revised 12197 

1815.807-71  Amended 29961 

1815.970-3  (b)  amended 29961 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  48   Chapter  18-Con. 

1816  Mr  TO  (hi  added,  interim 22521 

1816.404  Revised 52446 

1816.405  Revised S2449 

1816.603-3  (a)(1)  designation,  (2). 

and  (3)  removed;  (a)  amend- 
ed; (aXlKI)  through  (xi)  re- 
desigrnated  as  (aXD  through 

(11) 12197 

1817.504  (a)  amended 12197 

1822.103-4  Amended .29962 

1822.870  (a)  amended 29962 

1823.7002  (c)  revised 29962 

1824.102  Revised 12197 

1824.202  (a)  revised 12197 

1825.71  Removed 29962 

1825.604  (e)  amended 12197 

1825.7003  Amended 29962 

1825  7004  Amended 29962 

1828.371  Revised;  interim 54050 

1828.373  Removed;  interim 54051 

1831.205-18  Added;  Interim 22521 

1831.205-670  Added 12198 

1831.205-671  Added 12198 

1832.402-1  Amended 12198 

1832.702-70  (d)  amended 12198 

1832.705-2  Removed 12198 

1832.705-270  (b)  amended 12198 

1833  211     Regulation    at    58    FR 
44462  confirmed 53138 

1833.211-70  Regulation  at  58  FR 

44462  confirmed A3135 

1834  Revised;  interim 58792 

1834.000  Amended 10080 

1834.001  (b)  amended ,...10080 

1834.005-1  (bK3)  corrected 68687 

(a)  revised 10080 

1835.003  (c)  revised 12198 

1837.200  Revised 12198 

1839.7003-4  (aK6)  added 59189 

1839.7003-6  (aH2)  revised 29962 

1839.7008  Added 59189 

1842.173  Amended 12198 

1842.202-72  Amended 12198 

1842.270  Revised 21667 

1842.7201—1842.7201  (Subpart 

1842.72)  Added;  interim 23801 

1843.101  Redesignated         aa 
1843.7001;  interim 29964 

1843.101—1843.105  (Subpart  1843.1) 

Added;  interim 23803 

Redesignated  as 
1843.7001—1843.7005  Subpart 
1843.70);  interim 29964 

1843.102  Redesignated          as 
1843.7002;  interim 29964 


1843.103  Redesignated  as 

1843  7003:  interim 29964 

1843.104  Redesignated  as 

1843  7004;  interim 29964 

1843  105        Redesignated        from 

1843  7005;  interim 29964 

1843.7001       Redesignated       from 

1843.101;  interim 29964 

1843.7001  1843  7005  (Subpart 
1843  70)  Redesignated  from 
1843.101-1843  105  (Subpart 
1843.1;;  heading  revised;  in- 
terim  29964 

1843.7002  Redesignated  from 
1843.102;  interim 29964 

1843.7003  Redesignated  from 
1843.103;  interim 29964 

1843  7004       Redesignated       from 

1843  104;  interim  29964 

1843  7005       Redesignated       from 

1843.105;  interim 29964 

1845.302-1  (c)  added;  interim 13250 

Regulation  at  59  FR  13250  eff. 

date  corrected  to  3-21-94 27312 

1845.302-70  Revised 12198 

1846.270  (a)  amended 12198 

1847.200-70  Revised 12199 

1852.108  (anil  amended 29962 

1852  204  71  Removed:  interim 23802 

1852  204  72  Removed;  interim 23802 

1852  209^  71  Introductory  text  re- 
vised  29962 

1852.215-70  Amended;  Interim 61631 

1852  215-81  Added;  Interim 61631 

Amended  11199 

1852.215-82  Added;  interim 61632 

1852.215-83  Added;  interim 61632 

1852  216  76  Revised 52449 

1852. 21&  77  Added 52449 

(d)  added 21668 

1852.216-83  Amended 52450 

1852.216-B4  Amended 52450 

1852  21&85  Revised 52450 

1852.216-88  Added 52450 

1852.216-89  Added;  interim 22621 

Introductory  text  revised;  in- 
terim  29964 

1852.225-74  Removed 29962 

1852.225-75  Removed 29962 

1852  228-72  Revised;  interim 54051 

1852  22&  76  Revised;  interim 54062 

1852  22&  78  Added;  Interim 54051 

1852.231  71  Added 12199 

1852  234  70  Added;  interim 58794 

Amended 10080 

1852.234-71  Added;  Interim 58794 
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Amended 10080 

1862.237  71  Amended 12199 

1852.239-70  Added 59189 

Corrected 62556 

1852.242-70  Amended 21668 

1852.242-73  Added;  interim 23802 

1852.242-74  Added;  interim 23802 

1863.204-70  Heading  amended;  (o) 

removed 10079 

1870  103  Appendix  I  amended 12199 

1870.303  Appendix  I  amended 54300 

Appendix  I  amended;  interim 

61632,  61633.  61634 

Appendix  I  amended 10079,  11200. 

12199 
1870.501—1870.503  (Subpart  1870.5) 

Added;  interim 58795 

1870.502  Amended 10080 

1870.503  Appendix  I  corrected 68687 

Appendix  I  amended 10081 

1871  Added:  eff.  in  part  to  6-30-97 
54300 

1871.102  (b)  added  (etfecUve  date 

pending) 54301 

Chapter  28— Department  of 
Justice  (Parts  2800-2899) 

2801.601  Revised 68774 

2801.601-70  Removed 68775 

2801  602-70  Revised 68775 

2801  603  Revised 66776 

2801.603-2  (dK3)  correctly  revised 

13661 

2802,102  (a)  revised 68778 

2806.304  (a)  amended 68778 

2806.501  (b)  revised 68779 

2806  502  Revised 68779 

2807  102  (b)  revised 68779 

2807  103  (a)  revised 68779 

2807.170-1  (a)  amended 10080 

2807.7001  (b)(1)  amended 68779 

Ctiapter  61— General  Services 
Administration  Board  of  Con- 
tract Appeols  (Ports 
6100-6199) 


6101  Revised. 


.69250 


Ct>apter  99— Cost  Accounting 
StorKJords  Board,  Office  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  <3nd  Budget 
(Ports  9900-9999) 

9903.201-1    (b)   introductory    text 

and  (15)  revised 56801 

9903.201-2  (a)(1),  (2),  (bXD,  (2)  and 

(d)  revised;  (aK3)  removed 58801 

(a)(2)  and  (bXD  corrected 65556 

9903.201-3  Amended 58602 

Corrected 61644,  65556 

9903.201-4  (OKI)  revised 56802 

Corrected 65556 

9903  202-1   (b)(1).  (2)  and  (c)  re- 
vised   56802 

9903.301  Amended 56602 


Proposed  Rules: 


,. 69568 

69568 

69588 

29696 

69668 

14454 

9 63494 

8108,  14456 

10 29696 

12 69588 

13 59616,  69566 

14 59618.  69588 

7714 

15 59618.  64824.  69588 

5750,  8108,  13164.  14457    14458,  16388 

16389 

16 69566 

19 16390 

25 16391 

28 16392 

31 5750.  14458,  16393 

32 23776 

35 13164 

37 29696 

42 5750.  8106,  14459 

44 16393 

45 14460,  14461,  14462,  14464 

46 6750.  14466 

47 14467 

49 69588 

51 ,.,, 14454 

02....".'"'^^ 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  AS    Propose^a  /?u/es  -Con 

5750,  131M,  14454.  14455.  14459. 

14464.  14467.  14468.  16389, 
163S1,  16392.  16393 

53 

209 5«315,  563)6. 

211 31584 

215 

217 

219 

225 ir756 

227 31584 

235 

242 5M15.  5831 7, 

245 12223.  26185 

252 58316. 

12223.  15151.  28327.  31584 

300—399  (Ch.  3) 

500—599  (Ch.  5) 

516 


14462. 
16390. 

23776 
69588 
60244 

33253 
.31189 
58317 
.15151 

19753 

33253 
58673 
60244 
.  28327 
60244 

33253 
...3040 
...8589 
...5661 
...2345 
...8SS0 
.32405 


519 

538 

546 

552 2345.  5561.  6231,  8590,  32405 

837 54548 

852 S4548 

871 6942 

900—999  (Ch.  9) 9682 

904 63553 

912 6761.  9277 

917 63S&3 

927 14583 

936 

939 

943 

951 

952 


.63663 

63556 
63553 
..14583 


63663 

5751,  9277,  14592 

970 63563 

5751,  9277.  14593 

1200-1299  (Ch.  12) 4622 

1400—1499  (Ch.  14) 8718 

1807 24104 

1815 9851.  24104 

1819 5874 

1831 33254 

1837 9951,  18518 

1846 7966 

1852 5874.  7966.  9951.  18518.  33254 

1901— 1953  (Ch.  19) 16390.  18090 

5419 21954 

5452 21954.  21956 

9903 15685 

9904 6«999 

26774 

9990— 9999  (Ch.  99) 26772 


TITLE  49-TRANSPORTATION 

Subtitle  A— Office  of  ttie  Secretary 
of  Transportation  (Parts  1  —99) 

1  22  Revised 10061 

1.23  Revised 10062 

1.25  (b)  amended 10063 

1.26  (a)  revised 10063 

1.43  (c)  amended 10061,  10063 

1.45  (e)(2)  amended 10061 

1.47  (p)(2)  amended 10061 

1.48  (CO  amended 10061 

1.56  Revised 10063 

1.56a  Revised 10063 

1.56b  Added 10064 

1.57  (q)  added 32134 

1.57b  Heading  revised 10064 

1.63    Heading    and    introductory 

text  amended 10064 

1.65  (cKl)  amended 10061 

(c)  introductory  text  amended 

10064 

7.11  Amended 10061 

7.53  (c)  amended 10061 

7.97  (e)  amended 10061 

7  Appendix  D  revised 65824 

8.11  (b)(1)  amended 10061.  10064 

10  Authority  citation  revised 67697 

10.61  (a)  amended 67697 

10  Appendixes  A  and  D  amended 

67697 

Appendix  A  corrected 13662 

19  Added:  interim 15639 

28.170(1)  amended 10061 

37  Nomenclature  change 63101 

37.3  Amended 63101 

37.7  (b)  revised 63101 

37.9  (d)  revised 63102 

37.15  Added 17447 

37.47  (c)(1)  re  vised 63102 

37.51  (c)(1)  revised 63102 

37.87  (d)  redesignated  as  (e);  new 

(d)  added 63102 

37.165  (g)  revised 63103 

37.167  (j)  added 63103 

37  Appendix  A  amended 3821 1 

38  Authority  citation  revised 63103 

38.113  Amended 63103 

38.125  (d)(2)  revised 63103 

40  Authority  citation  revised 7354 

40.1 — 40.19  Designated  aa  Subpart 

A  and  revised 7354 

40.21^40.39    Designated    as    Sub- 
part B 7355 

40.25  (0(10)  revised 7355 
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40.29  (b)(2)  revised;  (b)(3)  added 

7356 

40.33  (e),  (0  and  (g)  revised;  (h) 
redesignated  as  (i);  new  (h) 
added 7356 

40.51^10.83  (Subpart  C)  Added 7367 

Ctiapter  I— Research  and  Special 
Programs  Administroticxi.  De- 
partment of  Transportation 
(Parts  100-199) 

107  Authority  citation  revised 51527 

Clarification 53626 

Filing  requirements 22132 

107.117  (a)  amended 51527 

107.101—107.123  (Subpart  B)  Ap- 
pendix B  amended 51527 

107.202  (d)  amended 51527 

107.315  (c)  and  (d)  amended 51527 

107.327  (a)(l)(iii)  amended 51527 

107.502  (fXl)  corrected;  CFR  cor- 
rection  30530 

107.601  (e)  amended 32932 

107.606  (d)  amended 61527 

(f)  amended 32932 

107.608  (a)  revised 32932 

107.620   (c)    redesignated   as    (d); 

new  (c)  added 32932 

171  Authority  citation  revised 51527 

Clarification 63626 

Filing  requirements 22132 

171.6  (b)(2)  table  amended 61627 

171.7  (a)(3)  table  amended 28490 

171.8  Amended  51528 

171.9  (bK4,)  amended 51528 

171.14  (b)(5)  removed;  (bM6Kill) 
added 66303 

171.15  Authority  citation  re- 
moved  51528 

172  Authority  ciUtlon  revised 51528 

172.101  Table  amended  51528.  51529 
Appendixes  A  and  B  amended 

51631 

Table  amended 28491 

.\ppendix  A  amended 31823 

Appendix  A  Table  1  amended 

31824 

172.102  (cKD.  (3)  and  (5)  amended 
51531 

(c)(1)  and  (3)  amended 28493 

172.202  (a)(2)  amended  51531 

172.203  (k)  introductory  text,  (3). 
(4Kili)  and  (iv)  amended 51631 

172.400a  (a)(6)  amended 51631 

172.406  (aX2)  and  (eXD  amended 

61531 


172.420  (a)  illustration  corrected; 

CFR  correction 30530 

172.422  (a)  illustration  corrected; 

CFR  correction 30530 

172.521  (a)  illustration  corrected; 

CFR  correction 30530 

172.525  (b)  amended 51531 

172.526  (b)  amended 51531 

172.546  (a)  illustration  corrected; 

CFR  correction 30530 

172.556  (b)  amended 51531 

(a)  illustration  corrected;  CFR 

correction 30530 

173  Authority  citation  revised 51531 

Clarification 53626 

173.2  Table  amended 5J53i 

173.3  (c)  introductory  text 
amended 51531 

173.4  (a)  introductory  text.  (2)  in- 
troductory text  and  (11) 
amended 51531 

173.7      (a)      introductory      text 

amended 51532 

173.10  (d)  and  (e)  amended 51532 

173.21  (b)  and  (j)  amended 51532 

173.22  (a)(3)(i)  amended 51532 

173.24a  (b)(4)(i)  amended 51532 

173.25      (a)      introductory      text 

amended 51532 

173.31  (c)(9)  amended 51532 

173.33  (cX4)  and  (d)(1)  amended 
1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

173.34  (e)(16)    introductory    text 

and  (v)  amended 51532 

(eK15)(i)  revised;  (v)  and  (17Xil) 
amended 28493 

173.56  (b)(2)    introductory    text 

and  (i)  amended 51532 

173.57  (a)  introductory  text 
amended 51532 

173.62  (b)  amended 51532 

173.115  (a)  introductory  text  and 

(2)  amended 51532 

173.124  (b)(2)  amended 51532 

173.127  (a)  amended 51532 

173.128  (a)  introductory  text 
amended 51532 

173.132  (bKl)  amended 51532 

173.133  (bXlMii)  amended 51532 

173.136     (a)     introductory     text 

amended 51532 

173.161  (bX2)  amended 51532 

173.159  (gXD  amended 51532 

173.225  (b)  table  amended 51532 
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TITLE  49  Chopterl-Con. 

(b)  table  amended 28493 

173.247      (g)(l)(ii)      and      (ill)(B) 

amended 51532 

(g)(l)(ili)(B)  revised 28493 

173.301  (g)(5)  amended 51532 

173.302  (h)  amended 28493 

173.304  (d)(3)(i)  amended 51532 

(g)  amended 28493 

173.306     (i)     introductory      text 

amended 51532 

(a)(3)         introductory         text 

amended 28493 

173.315  (a)  table  amended 51532 

173.318  (b)(3)(li)  amended 51532 

173.323  (0  amended 51532 

173.417  (bK2)(ii)  Table  5  amended 

51533 

173.420  (a)(2)(i)  and  (b)  amended 

28493 
173.433  (b)(4)  amended ........51533 

173  Appendixes    B,    D    and    E 
amended 51533 

174  Authority  citation  revised 51533 

174.1  Amended 51S33 

174.25  (a)(2)(il)  amended 51533 

(c)  amended 284^3 

174.55  (c)  amended 51533 

174.82  (a)  amended 51533 

174.290  Heading  amended 51533  , 

174.430  Amended 51533  i 

174.700  (c)  table  amended 51533 

175  Authority  citation  revised 51533 

175.320  (a)  table  and  (c)  introduc- 
tory text  amended 51533 

176  Authority  citation  revised 51533 

176.5      (b)      introductory      text 

amended 51533 

176.83  (fK4)  amended 51533 

(cK2Kii)  illustration  and  (Hi) 

illustration    corrected:    CFR 

correction 30630 

(cK2Kiv)  illustration  and  (v)  il- 
lustration    corrected;     CFR 

correction 30531 

176.100  Amended 51533 

176.118  (b)  amended 51533 

176.410  (cK2)  amended 51533 

177  Authority  citation  revised 51533 

177.825  Revised 51533 

177.834  (j)  amended 51533 

177.838  (g)  amended 51533 

177.857  (d)  amended 51533 

177.858  (bKl)  amended 51533 

178  Authority  citation  revised 51533 

Clarification 53426 

178  39-9  (a)  amended 51533 


178.39-14  (b)  amended 51534 

178.46-12  (e)  redesigrnated  as  (c) 

51534 

178.53-9  (b)  amended 51534 

178.55-20    (a)    introductory    text 

amended 51534 

178.56-3  Amended 51534 

178.56-11  (a)  amended 51534 

178.60-24  (a)  amended 51534 

178.61-8  (c)(2)  amended 51534 

178.61-20  (b)  amended 51534 

178.270-5  (d)  amended 51534 

178.270-11  (d)(1)  amended 51534 

178.337-1  (f)  amended 51534 

178.337-16  (b)(2)  amended 51534 

178.338-10  (c)  amended 51534 

178.338-19  (c)  amended 51534 

178.345-14  (bXll)  amended 51534 

178.352-2  (a)  amended 51534 

178.352-*  (a)(2)  amended 51534 

178.362-2  (e)(5)  amended 51534 

178.503  (a)(9),  (d)(2Xli)  illustra- 
tion and  (3)  illustration  re- 
vised  28493 

178.505  (b)(1)  amended 28494 

178.506  (b)(1)  amended 28494 

178.509  (b)(4)  amended 28494 

178.511  (b)(1)  amended 28494 

178.516  (b)(3)(i)  introductory  text 

amended 51534 

178.518  (a)(2)  amended 51534 

178.600  Amended 51534 

178.601  (g)(7)  amended 28494 

178  603  (a)  table  amended 51534 

178  606  (d)(1)  amended 51534 

lb)  amended 28494 

178.606  (b)  amended 28494 

179  Authority  citation  revised 51534 

Amended 51534 

179.101-1  (a)  table  amended 51534 

179.105-4    (a)    introductory    text 

amended 51534 

179.105-7  (b)  amended 28494 

179.203-1  (a)  amended 51534 

180  Authority  citation  revised 51534 

Clarification 53626 

180.405    (fK2)    introductory    text 

amended 51534 

(bi  and  (c)(1)  table  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

180.407  (fXl)(l)(C)  amended 51534 

180.413     (dKlKl).     (il)     and     (111) 

amended 1786 

Regulation  at  58  FR  1786  effec- 
tive date  connrmed 12861 
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180.417  (a)(3)  heading  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

190.9  Added 17280 

192.3  Amended 17281 

192.9  Revised 17281 

192.150  Added 17281 

192.453  Revised;  eff.  2-11-95 6584 

192.603  (b)  revised;  eff.  2-11-96 6584 

192.605  Revised;  eff.  in  part  2-11- 

95 6584 

192.615  (d)  redesignated  as 
192.616;  eff.  2-11-95 6585 

192.616  Redesignated  from 
192.615(d);  eff.  2-11-95 6585 

192.706  (a)  removed;  (b)  introduc- 
tory text,  (1)  and  (2)  redesig- 
nated as  introductory  text, 
new  (a)  and  new  (b);  eff.  2-11- 

95 6585 

192.723  (bKl)  amended 54528 

(b)(2)  revised 54529 

Heading  and  (a)  revised;  eff.  2- 

11-95 6585 

192.727  Heading  and  (a)  revised; 

eff.  2-11-95 6585 

192.729  Removed;  eff.  2-11-95 6585 

192.733  Removed;  eff.  2-11-95 6585 

192.737  Removed;  eff.  2-11-95 6585 

193.2015  Removed 17281 

194.416  (a)  revised;  (h)  redesig- 
nated as  (i);  new  (h)  added 

33397 

195  Authority  citation  revised 17281 

195.1  (bK5),  (7)  and  (8)  revised; 
(b)(6)  amended 33395 

195.2  Amended 17281.  33395,  33396 

195.3  (a)   revised;    (b)(1)   through 

(5)  and  (c)(1)  through  (4)  re- 
designated as  (b)(2)  through 

(6)  and  (c)(2)  through  (5);  new 
(c)(2)(iii)  and  new  (iv)  redes- 
ignated as  (c)(2)(v)  and  (vl); 
new  (b)(1),  (c)(1),  new  (2)(iil) 

and  new  (iv)  added 33396 

195.5  (a)(1)  and  (4)  revised 33396 

195  8  Amended 17281 

195.50  (f)  revised 33396 

195.52  (a)(3)  revised 33396 

195.56  (a)  amended 17281 

195.58  Amended 17281 

195.106  (e)  amended 17281 

(b)  re  vised 33396 

(c)  amended 33397 

195.112  (c)  amended 33396 

195  120  Revised 17281 


195.204  Amended 33397 

195.212  (b)(3)(ii)  amended 33396 

195.228  (b)  revised 33397 

195.234  (e)  introductory  text  and 

(g)  revised 33397 

195.246  (b)  revised 33397 

195.248  (a)  table  amended;  (b)  in- 
troductory text  revised 33397 

195.260  (e)  amended 17281 

195.262  (d)  revised 33397 

195.300  Revised ^ 29384 

195.300—195.310  (Subpart  E)  Head- 
ing revised 29384 

195.302  Revised 29384 

195.303  Added 29384 

195.304  (a)  and  (b)  introductory 

text  amended 29385 

(b)  introductory  text  revised 

33397 

195.306  (b)  introductory  text  re- 
vised  29385 

195.308  Amended 29385 

195.310  (a)  amended 29385 

195.402  (cK14)  added;  eff.  In  part 

2-11-95 6585 

195.406  (a)(3)  amended;  (aX5)  re- 
vised  29385 

(a)(1)  revised 33397 

195.412  (a)  revised 33397 

195.413  (a)  amended 33396 

195.416         (a)         revised;        (h) 

edesignated    as   (i);    new   (h) 

added 33397 

199  Common  preamble 68194 

Authority  citation  revised 68260 

Heading  revised 7430 

199.1—199.25  Designated  as  Sub- 
part A 7430 

199.1  (a)  amended 68260 

199.23  (a)(2)  revised 68260 

199.25  Added 68261 

199.200—199.245        (Subpart        B) 

Added 7430 

Chapter  II— Federal  Railrood  Ad- 
ministration, Department  of 
Transportation  (Parts  200-299) 

207  Added 6587 

214.103  (b)  and  (c)  revised 30883 

214.111  Revised 30883 

214.113  (b)  revised;  (c)  removed 

30883 

214.115  (b)  revised 30883 

214.117  (b)  revised 30884 

217  Common  preamble 68194 

217.13  (d)  removed 68235 
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TITLE  49    Chapter  II -Con. 

ilsi  I'omrri'in  prt'amble        68194 

Nomenclature  change;  eff.  1-1- 

95 7467 

219.3  (a)  introductory  t«zt  and 
(c)  revised:  (bK3)  added:  eff. 

1-1-95 7457 

219.5  Amended;  eff.  1-1-95 7457 

219.9  (a)  amended;  (c)  added;  eff. 

1-1-95 7458 

219.11  (b)(2)  revised:  (g)  redesig- 
nated as  (h);  (cK4)  and  new 

(g)  added;  eff.  1-1-95 7468 

219.15  Removed;  eff.  1-1-95 7468 

219.23  Heading,  (a)  and  (b)  re- 
vised: (d).  (e)  and  (f)  added; 

eff.  1-1-95 7458 

219.101    (a>(2Mii)    revised:    (aK3) 

and  (4)  added;  eff.  1-1-95 7456 

219.104  (a),  (d)  and  (e)  revised;  (f) 

and  (g)  added;  eff.  1-1-96 7460 

219.107  Added;  eff.  1-1-95 7480 

219.201   (aXlKili).   (2)(ii)  and   (b) 

revised;  eff.  1-1-95 7460 

219.203      (aKl)      revised;      (dK2) 

amended;  eff.  1-1-95 7460 

219  205  (a)  revised:  eff.  1-1-95 7460 

219  206  Added;  eff.  1-1-95 7461 

219.208  (a)(1)  amended:  (c)  added: 

eff.  1-1-95 7461 

219.211  (a),  (c)  and  (d)  amended; 
(e)  and  (h)  revised;  eff.  1-1-86 

7461 

219.213  (a)  and  (b)  revised:  eff.  1- 

1-95 7461 

219  300  Added:  eff.  1-1-95 7461 

219.301—219.309        (Subpart        D) 
Heading  revised;  eff.  1-1-95 
7461 

219.301  (b)(1).  (f)  and  (g)  removed: 
(b)  introductory  text.  (2)  In- 
troductory text  and  (c)  In- 
troductory text  revised;  eff. 
1-1-95 7461 

219.302  Added;  eff.  1-1-95 7462 

219  303  Revised;  eff.  1-1-95 7462 

219.307  Removed;  eff.  1-1-95 7462 

219.309  Removed;  eff.  1-1-95 7462 

219.501-219.505  (Subpart  F)  Head- 
ing revised;  eff.  1-1-95 7462 

219  501  Revised 7462 

219.503  Revised;  eff.  1-1-96 7462 

219.505  Heading  revised:  (a)  des- 
ignation and  (b)  removed: 
eff.  1-1-95 7462 


219.601—219.605        (Subpart        O) 
Heading  revised;  eff.  1-1-95 
7462 

219.601  Heading.  (bK2Kiil)  con- 
cluding text  and  (7)  revised: 

(c)  amended;  eff.  1-1-95 7462 

219.603  Heading  revised:  (a)  des- 
ignation, (b)  and  (c)  re- 
moved: eff.  1-1-95 7463 

219.605      Heading      revised;      (b) 

amended;  eff.  1-1-95 7463 

219.607  Added:  eff.  1-1-96 7463 

219.608  Added:  eff.  1-1-95 7464 

219.609  Added;  eff.  1-1-95 7464 

219.611  Added:  eff.  1-1-95 7464 

219.701—219.713        (Subpart        H) 

Heading  revised:  eff.  1-1-95 

7464 

219.703  Heading  revised;  eff.  1-1- 

95 746-1 

219.707  Heading  revlaed;  (a) 
amended 7464 

219.708  Added 7464 

219.713  Removed;  eff.  1-1-85 7464 

219.715  Added;  eff.  1-1-95 7464 

219.801  (Subpart  I)  Added:  eff.  1- 

1-95 7465 

219.803  (Subpart  I)  Added 68235 

219.901—219.905        (Subpart        J) 

Added;  eff.  1-1-95 7466 

219  Appendix  D  added 68237 

Appendix  D2  added 66250 

Appendix  D3  added;  eff.  1-1-95 

7468 

Appendix  D4  added;  eff.  1-1-95 

7477 

229  Authority  citation  revised 24963 

229.133  (b)  revised:  interim 24963 

Chapter  III— Federal  Hlghwoy  A6- 

ministrtjtioo,       Deportment       of 
Transportation  (Ports  300—399) 

Chapter  III  Interpretation 607i4 

350.11  (a)  revised:  interim 5264 

350.21  (d)(3)  added:  interim 5264 

350  Appendix  C  amended:  interim 

5264 

382  Added 7505 

383  Authority  citation  revised 26028 

383.5  Amended 26028 

383.37  (a)  and  (b)  amended;  (c) 

added 26028 

383.51  (d)  redesignated  as  (e);  new 

(d)  added 26028 

383.53  Revised 26028 

384  Added 2603& 
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390.3  (f)(6)  removed:  eff.  1-1-95 8752 

390.5  Amended 59196,  67375 

Amended;  eff.  1-1-95 8752 

Amended 26028 

391  Common  preamble 68194 

391.15  (d)  added 26028 

391.31  (a)  revised:  eff.  1-1-96 8752 

391.35  (a)  revised:  eff.  1-1-95 8752 

391.43  Amended;  (e)  introductory 

text  and  (g)  revised 59196 

391.51  (a)  revised:  eff.  1-1-95 8752 

391.68  Added;  eff.  1-1-95 8752 

391.73  Added:  eff.  1-1-95 8752 

391.83  (a)  revised:  eff.  1-1-95 8753 

391.87  (h)  revised 68222 

391.93  Revised 7514 

391.125  Added 7514 

392.5  Heading,  (a)(1).  (2).  (3)  and 

(bK2)  revised 7515 

392.71  Added 67375 

393.42  (b)(4)  removed 25574 

393.67  (a)(6)  added;  eff.  1-1-95 8753 

395.2  Amended 7515 

395.8  (a)  introductory  text  re- 
vised; eff.  1-1-95 8753 

396.3  (b)  introductory  text  re- 
vised; eff.  1-1-95 8753 

396.11  (d)  revised:  eff.  1-1-95 8753 

Chapter  V— National  Highway 
Trcaffic  Safety  Administration, 
Department  of  Transportation 
(Parts  500-599) 

526  Authority  citation  revised 25576 

526.1  (b)  and  (c)  revised 25576 

526.2  Revised 25576 

526.3  Heading,  introductory  text 
and  (a)  introductory  text  re- 
vised  25576 

526.4  Removed 25576 

526.5  Introductory  text  and  (a) 
revised 26576 

531.5  (b)(2)  revised 62295 

533.5  (a)  Table  IV  added 16323 

541  Appendixes  A  and  A-I  revised 
63298 

Appendix  A-II  revised 63299 

Appendix  A  revised 31163 

Appendixes  A-1  and  A — n  re- 
vised  31164 

542  Revised 21672 

543.5  (a)  revised 10758 

543.6  (aKl)  revised 10758 

544  Appendix  A  revised 63301 

Appendixes  B  and  C  revised 63302 


555  Authority  citation  revised 58104 

555.9  (c)(1)  revised 58104 

571  Petition  denied 2755,  14569.  27506 

Technical  correction 19763 

571.103  Amended 11006 

571.108  Amended 52026.  64169,  65676 

Corrected 3164 

571.111  Regulation  at  57  FR  57000 

confirmed 53666 

Amended 60402 

571.120  Amended 25578 

571.121  Amended 6909 

Figure  1  revised 6911 

Amended;  eff.  10-20-94 18323 

571.131  Amended:  interim 26761 

571.203  Amended 63304 

571.208  Amended:  eff.  9-1-95 52926 

Figure  5  added:  eff.  9-1-95 52927 

Amended;  eff.  9-1-97 59191,  59193 

Amended 11203,  17994.  25827 

571.209  Amended 17994 

571.213  Amended 7647.  15863 

Corrected 14452 

571.217  Amended 22999 

571.301  Amended 51788 

571.303  Added;  eff.  9-1-95 19658 

582  Petition  denied 13630 

591.5  (fXD  revised;  (g)  removed: 
interim 31560 

591.6  (c)  revised:  (e)  removed;  (f) 
and  (g)   redesignated  as  (e) 

and  (f):  interim 31560 

591.7  (c)  amended;  interim 31560 

591.8  (a)  amended;  (d)(2){i)  redes- 
ignated as  (d)(2):  (dK2)(il)  re- 
moved; interim 31560 

591.9  (a)  amended:  interim 31560 

591  Appendix  B  removed;  Interim 

31560 

592.6  (a)  amended:  Interim 31560 

Chopter  VI— Federal  Transit  Ad- 
ministration, Department  oi 
Transportati(Xi  (Parts  600—699) 

604.9  (b)(8)(iv)  revised 52685 

613  Authority  citation  added; 
subpart  authority  citations 
removed 58079 

613.100  (Subpart  A)  Revised 58079 

613.200  (Subpart  B)  Revised 58079 

614  Added;  interim 63485 

Technical  correction 64374 

626  Removed 63485 

653  Revised 7589 

654  Added 7549 

665  Authority  citation  revised 58733 
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TITLE  49   Chapter  Vl-Con. 

665.3  (d)  revised;  interim M753 

665.5  Amended;  interim 56734 

Chapter  VIII— National  Transpof- 
tation  Safety  Board  (Parts 
800-899) 

826.2  Revised 30531 

826.6  (bKl)  revised 30531 

826.21  (b)  introductory  text  re- 
vised  30532 

826.24  (a)  revised 30532 

826.31  Revised 30532 

Chiapter  X— Interstate  Commerce 
Commission  (Parts  1000—1399) 

1002  Regulation  at  58  FR  7748  eff. 

10-1-93 52027 

1002.2  (f)  table  amended 4844 

1017  Regrulation  at  58  FR  7748  eff. 
10-1-93 52027 

1018  RefTulation  at  58  FR  7748  eff. 
10-1-93 52027 

1033  Revised 60144 

1035  Revised 60797 

1039.11  (a)  table  revised 53434 

1051  Authority  citation  revised 

2303 

Interpretation 14570 

1051.2  (a)  introductory  text  and 
(1)  through  (11)  redesignated 
as  (a)(1)  introductory  text 
and    (i)    through    (xl);    new 

(a)(2)  and  (3)  added 2308 

Regulation  at  58  FR  2303  efT. 

date  delayed  to  4-2-94 6221 

1053  Added 2303 

Regulation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

Interpretation 14570 

1056.2  (a)(3)  revised 2306 

1066  18  Revised 2305 

1145.9  Elxlsting  text  redesignated 
as  (a):  (a)  heading  and  (b) 
added 53667 

1180.0  Amended 6J 1 04 

1180.2(b)  revised 63104 

1180.4  (bXDdv)  revised 63)04 

1180.6  (b)  Introductory  text  re- 
vised; (c)  added 63104 

1180.9  Introductory  text  revised 

63104 

1207  Removed 5110 

1249.1  Revised 5110 

1249.2  (a).  (bKl).  (4)  and  (c)  re- 
vised: (bX5)  added 5111 


1312  Regulation  at  58  FR  7748  eff. 
10-1-93 52057 

Authority  citation  revised.... 2304.  4h4! 

Technical  correction 11557 

Interpretation 14570 

1312.14  (a)(4)  added 2304 

Heading  revised 4844 

Regulation  at  59  FR  2304  eff. 

date  delayed  to  4-2-94 6221 

1312.20  (hHl)  revised 10305 

1312.41  Added 4844 

1313  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1314  RegulaUon  at  58  FR  7748  eff. 
10-1-93 52027 

Proposed  Rules: 

23 52050,  63153 

27 63154 

31818 

37 52735 

31818 

40 7367 

107 15602 

171 15602 

172 52574.  59224 

173 52574 

174 59224 

175 59224 

176 59224 

177 59224 

179 52674 

192 59431,  6a3«2 

5168.  VSiOO.  :«)567 

194 30755.  32178 

195 2802,  3066^ 

199 7614 

212 „ 3061 

215 11238 

219 7482.  7614 

234 3051 


382. 
380. 

391. 


, 7528,  7614 

5 1 800 

65634 

1366.  5376 

392 1366 

393 ; 1706.  2811 

396 64923 

1366 

500—599  (Ch.  V) 60828 

533 16324 

552 57579,  60419 

554 60419 

571 64099,57975,69226,63321.65156, 

67909,  6*646 
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572. 


.281.  10779,  11750,  11962,  12225, 

14830.  16788.  17324,  17325. 

18090,  18091.  21740,  23184, 

25590 


573. 
575. 


576 19686, 

577 

580 


583 61042.62415, 

653 

659 


.11240 


821 

1002 

1011 

1023 27002 

1039 54317.  54318.  54320,  54321. 

1063 51603, 

1105 51800.  60164. 

1121 51800,  60164, 

1130 

1152 51800.  60164, 

1181 

1182 

1186 

1188 


1312 64717. 

2347,  16164 

1314 16164.  26777,  19686.  21907 


13635. 
17326, 
23662, 
,  30756 
54099 
. 18091 
60419 
59226 
.33254 
60419 
60419 
.23186 
63327 
...7614 
64856 
...9460 
54102 

29586 
.11240 

32178 
54323 
57978 
66383 
66363 

11240 
68383 
65695 
65695 
65695 
65695 
68108 

26777 

21913 


TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fish  and 
Wildlife  Service,  Deportment  of 
the  Interior  (Ports  1-199) 

14.12  (j)    and    (k)    amended;    (1) 
added 33212 

15  Revised 60536 

16  Authority  citation  revised 58979 

16.13  Revised 58979 

17  Petition  findings 30264 

17.11  (h)  table  amended         53804,  53807, 

54065,65095,68486 

(h)  table  amended 4866  5498,  10684, 

13397,  13836,  17998.  31095 
(h)  table  amended;  eff.  1-31  94 

through  9-28-94 5310 

(h)  table  amended;  eff.  4-18-94 
to  12-14-94 18327 


17.12  (h)  table  amended 52030,  62049 

68480 

(h)  table  amended 14371.  5509,  8141, 

9327,  9936.  10323,  13840.  14493, 
15345,  32937 

17.21  (g)(1)  introductory  text  re- 
vised   66326 

17.41  (b)  added 65096 

17.84  (c)(1).  (4).  (5)(lli).  (6).  (9). 
(10)  and  (11)  correctly  re- 
vised;     (c)(5)(iv)      correctly 

added;  CFR  correction 52031 

17.95  (b)  amended 4856 

(c)  amended 5845 

(c)  corrected 9032 

(e)  amended 10905,  10914.  13397 

17.108  (a)(3)  through  (6)  and  illus- 
tration revised;  (aX7)  re- 
moved  24658 

18.121—18.129  (Subpart  J)  Added; 
eff.  12-16-93  through  6-16-95 

60410 

20  Temporary  regiQations 65666 

21.29  (k)  amended 11204 

24.12  (a)  and  (e)  amended 68543 

(e)    redesignated    as    (g)    and 
amended;    new    (e)    and    (f) 

added 14121 

32  7  .Amended  6685.6688 

32  20  .\mended 6688 

32.22  .Amended 6688 

32.23  Amended 6689 

32.24  Amended 6689 

32.26  Amended 6685 

32.28  Amended 6690 

32.29  Amended 6691 

32.30  .Amended 6691 

32.31  .Amended 6691 

32  32  Amended 6685,  6692 

32  34  .\mended 6685,  6692 

32.37  .Amended 6692 

32.39  Amended 6685,  6693 

32.40  Amended 6693 

32.41  Amended 6693 

32.42  Amenaed 6693 

32.43  -Amended 6694 

32  44  .^mended 6694 

32  46  Amended 6694 

32.47  Amended 6694 

32.49  Amended 6686 

32.50  .Amended 6694 

32.61  Amended 6tt95 

32.52  .Amended 6695 

32  53  Amended 6686 

32.56  Amended 6695 

32.56  Amended 6696 
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.6000 


.oOdO 
■odOO 


TITLE  50   Chapter  l-Con 

32.57  Amended  

32  60  Amended 

32,62  Amended 

32  63  Amended 

32.64  Amended 

32.66  Amended 

32  67  Amended 8686,  6899 

32  69  Amended 6700 

36.39  (J)  added;  interim:  eff.  6-25- 

94  through  9-30-94 24566 

85  Revised 11206 

100.24  (aKl)  table  and  (2)  Uble 
amended 27463 

(aK2)  table  corrected 28922 

100.25  (b)<2)<i)  introductory  text, 
(iv)  introductory  text  and  (0 
revised:  (mKl)  table  amend- 
ed  41811 

Revised:  efT.  7-1-84  througrh  6- 
30-95 29036 

100.26  RefTulatlon  at  58  FR  31289 
eff.  date  extended  to  12-31-95: 
interim 32925 

100.27  Rejfulatlon  at  58  FR  31294 
eff.  date  extended  to  12-31-95: 
interim  32925.  28922 

Chapter  II  — National  Marine  Fish- 
eries Service,  National  Oceanic 
and  Atmospheric  Administra- 
tion, Department  o(  Commerce 
(Parts  200-299) 

204.1    (b)    table    amended    (0MB 

numbers) 59401 

Regrulation  at  58  FR  33567  con- 
firmed  13894 

215  Harvest  quotas 55297 

216  Temporary  regulations 8142 

Finding  of  conformance 15655 

216.3  Amended 16145 

216.4  (b)(1)  through  (h)  removed; 
(b)  introductory  text  revised 
66134 

216.15  (f)  added 55297 

216.24  (a)(1).  (bXlKiii)  heading 
and  (v)  amended: 

(dK2)(vliKCy7)    introductory 

text  and  ((iMD)  revised 65539 

(dK2)(vlii)    Introductory    text. 
(A)    introductory    text.    (B). 

(C)  and  (E)  amended 63540 

(eKSHiXAX;)  revised 16145 

(e)  heading  and  (9)  revised 30308 

Note     amended:     eff.     6-17-84 
through  9-1-95 31166 


216.110—216.113    (Subpart    I)    Re- 
moved  

217  Temporary  regulations 

Temporary  restrictions 

217.12  Amended 

Amended:  Interim 

222.23  (a)  amended 450 

226.13  Added 

226.22  Added 

226  Table  3  and  Figure  5  added 


Table  2  amended 

227  Temporary  regulations 

Temporary  restrictions 

227.4  (e)  removed:  (f),  (g)  and  (h) 
redesignated   as  (e),   (f)  and 

(g) 

227.12  (a)(3)  Table  1  amended 

(aX3)  illustration  revised 

(aK3)  corrected 

227.21  (a).  (bXD  and  (2)  amended 


65134 

.231®* 
29S45 
54067 
.10586 
.  31096 
.28806 
6AS51 

66S52 

..J071b 
..23169 
..29545 


450 

53139 
5314! 
56594 

....450 


227.72  (eX4Xii)  and  (iii)  redesig- 
nated as  (eK4Xiii)  and  (iv); 
new  (e)(4Xiv)  introductory 
text  revised;  new  (e)(4Xil) 
added S4067 

(eX5)  heading  and  (1)  revised        54066 

(eX4XiXG)(2)    redesignated    as 
(eX4KlXGX2Xi); 
(e)(4XiXGX2Xii)  added 25829 

(eX4XiXI)    added:    (eX4XivXA) 
revised:  interim 33449 

(eX3Xi)  and  (iiXB)  revised 33699 

227  Figures  10  and  11  added 54069 

Figure  12a  added 25830 

Figure  12b  added 25831 

228.51—228.57  (Subpart  F)  Added; 

eff.  3-3-94  through  3-3-99 5126 

229  Regulation  at  54  FR  21921  eff. 

date  extended  to  4-1-94 51789 

Regulation  at  54  FR  21921  eff. 
date  extended  to  5-1-94 17048 

Added:  eff.  6-17-94  through  9-1- 
95 31165 

229.1  (b)  amended 51789 

(b)  amended 17049 

282.2  Regulation  at  58  FR  33567 
confirmed  and  amended 13894 

282.3  Regulation  at  58  FR  33567 
confirmed 13894 

282.5  Regulation  at  58  FR  33567 
confirmed 13894 

282.6  Regulation  at  58  FR  33567 
confirmed 13894 


NcnT-   Botdfoc*  poo«  rxjrTt)*n  indJcot*  1993  Chan©** 


282.8  Regulation  at  58  FR  33568 
confirmed 13894 

282.9  Regulation  at  58  FR  33568 
confirmed 13894 

282.14  Regulation  at  58  FR  33568 
confirmed 13894 

282.15  Regulation  at  58  FR  33568 
confirmed 13894 

285  Harvest  quotas 53434 

Temporary  regulations 53668,  63104 

285.2  Amended:  interim 17725 

285.22  (a),  (d)  introductory  text. 
(1).  (2).  (e)  introductory  text, 
(f)  introductory  text  and  (i) 
amended:  (eXD  revised;  in- 
terim  17725 

285.23  (cXl)  and  (2)  revised;  in- 
terim  17726 

285.24  (e)  added;  interim 17726 

285.26  Introductory  text  revised; 

interim 17726 

285.29  (a)  and  (bXD  revised;  in- 
terim  17726 

285.31    (a)(28),    (30)   and    (37)    re- 
vised; (c)  removed:  interim 
17726 

Chapter  III— International  Regu- 
latory Agencies  (Fishing  and 
Whaling)  (Parts  300-399) 

301  Temporary  regulations 51253 

Revised 22526 

Inseason  adjustments 24359,  30307 

Fishery  management  measures 

24964 

Temporary  regulations 29207 

Inseason  adjustment 33699,  33700 

301.7  (0  revised 27242 

301.11  (g)  revised 27242 

371  Inseason  adjustments 54307 

380.2  Amended 11730 

380.20  Revised 26835 

380.23  (c),  (e)  introductory  text, 
(0  introductory  text,  (g),  (h) 
introductory  text,  (1),  (2),  (i), 
(k)  introductory  text  and  (3) 
revised:  (kX5)  added 25835 

380.24  (f)  introductory  text,  (2), 
(gXl)  introductory  text,  (il) 
and  (2)  revised:  (f)(3), 
(gXlXiii)  and  (iv)  added: 
(gXlXi)  amended 25836 

380.26  (d)  through  (h)  revised 25836 

380.27  (c)  and  (d)  revised;  (e) 
added 25837 

380.28  Added 11730 

Note:  Botdfoce  pog*  numbea  ir>dK;cit»  1993  changm. 


380.30  Added 25837 

380  Figure  2  added 25837 

Figure  3  added 25840 

Chapter  VI— Fishery  Conservation 
and  Management,  Notional 
Oceanic  and  Atmospheric  Ad- 
ministration, Department  of 
Commerce  (Parts  600—699) 

601.37  (a)  revised:  interim 11559 

605.24  Comment  period  extended 

to  11-26-93;  interim 57968 

611  Fishery  management  meas- 
ures   685,  7647,  7656 

Technical  correction 13769 

625  Harvest  quotas. ...59196.  61844,  62050. 

65134,  66555 
Harvest  quotas. ..257,  3320.  10686.  16863. 

26971,  29207 

625.2  Amended 65937 

625.6  (aXl)  through  (4).  (b)  and 
(c)  revised;  (aX5)  redesig- 
nated   as    (a)(6);    new    (aX5) 

added:  interim 11935 

626.8  (c)(2)  revised;  interim 11936 

Corrected 19146 

(aK6).   (7)  and  (9)  revised;   (e) 

added 28810 

625.20  Regulation  at  58  FR  27215 
and  39680  terminated:  regxila- 
tion  at  68  FR  49940  corrected 

52655 

Regulation  at  58  FR  45076  eff. 
date  extended  through  12-31- 

93 62556 

(f)  added 65937 

(c)  revised 28810 

625.22  Revised:  interim 18757 

625.24  (c)  removed:  (d)  and  (e)  re- 
designated as  (c)  and  (d):  new 
(e)  and  (f)  added 28810 

625.25  (d)  revised 65938 

(a)  revised;  interim 18757 

(d)  revised 28810 

625.28  Added 28811 

630  Temporary  regulations 32136 

630.24  Regulation  at  58  FR  33569 

confirmed 55509 

638.6  (0),  (p)  and  (q)  added;  in- 
terim; eff.  5-16-94  through  8- 

14-94 26345 

(r).  (s)  and  (t)  added:  interim 

32939 

638.27  Added;  interim;  eff.  5-16-94 

through  8-14-94 25345 
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TITLE  60   Chapt«f  VI -Con. 

640.7  (n)  amended 61845 

641  Temporary  reKulationa .22760 

641  1  (b)  revised 970 

641.2  Amended 971 

641.4  (a)(1).  (4).  (bKl).  (2)  Intro- 
ductory text.  (xl).  (xlUKB). 
(h).  (1)  and  (k)  revised: 
(bx2KxlilXC)  and  (xlv)  re- 
moved: (o)  added:  eff.  in  part 
2-7-94  through  2-7-97 971 

(hMl)  revised:  (n)(3)  added:  eff. 
In  part  1-1-94  through  12-31- 
94  and  1-1-94  through  2-9-94 
6&326 

(b)<2Kxlii)<B)  correctly  des- 
ignated  3749 

(aKl)  through  (5)  and  (c) 
through  (o)  redesignated  as 
(aHlKl)  through  (l)(v)  and  (d) 
through  (p):  new  (aHl)  head- 
ing. (2).  (c)  and  (n)<3)  added: 

(b)  heading,  new  (d)  through 
(1)  and  (p)(4)  revised:  new  (m) 
introductory  text,  (1).  (2), 
(n)<2)    and    (p)    introductory 

text  amended 6590 

641.5  (b).  (c).  (f).  (g)  and  (1)  re- 
vised  971 

(d)  revised 6691 

Regulation  at  59  FR  6591  eff. 
date  corrected  to  3-9-94 10675 

641.6  Heading  and  (a)  through  (e) 
revised 972 

641.7  (u)  revised:  (w)  and  (x) 
added:  eff.  in  part  1-1-94 
through  12-31-94  and  1-1-94 
through  2-9-94 6W26 

(a),  (b).  (g).  (1).  (k).  (1)  and  (s) 
revised:  (y)  through  (cc) 
added 972 

(a),  (b)  and  (c)  revised:  (y) 
amended:  (bb)  and  (cc)  redes- 
ignated as  (cc)  and  (dd):  new 
(bb)  added 6601 

641.21  (d)  heading  revised:  (dK4) 
and  (5)  added:  eff.  1-1-94 
through  12-31-94  M336 

(aHl)  and  (b)  revised 972 

641.22  (bK2Kl).  (11).  (Ill)  introduc- 
tory text.  (A).  (5)  and  (6)  re- 
vised:     (bK3)      introductory 

text  amended:  (bX7)  added 973 

641.23  (a)(3)  and  (bK3)  amended; 

(c)  and  (d)  added 973 

641.24  (a)  and  (g)  revised;  (cXD 
amended 973 


641.27  (a)  amended 974 

641.28  Revised 974 

641.30  Added:  eff.  1-1-94  through 
2-9-94 6W26 

641  Appendix  A  amended 974 

642  Temporary  regulations 51579, 

6&327 

Temporary  regulations 257,  4255, 

5962.  8868 

642.7  (u)  added 54511 

642.25  (aXlKi)  suspended: 
(aXlXlil)  added:  interim:  eff. 

through  1-3-94 51791 

Regulation  at  58  FR  51791  eff 
date  extended  to  3-31-94 69273 

642.31  Added 5651 1 

646.1  (b)  revised 27244 

646.2  Amended 27244 

646.4  (bK2XvlXA)  and  (B)  amend- 
ed: (bM2XvlXC)  removed 27244 

646.5  (d)  Introductory   text  and 

(4)  revised 27244 

646.7  (kk)  revised:  (mm)  redesig- 
nated as  (ss):  new  (mm) 
through  (rr)  added 27244 

646.20  Revised 27245 

646.21  0)  added 27245 

646.23  (aX4)  added;  (bX3)  revised 
27245 

646.24  Revised 27245 

646.25  Redeslfrnated     as     646.27; 

new  646.25  added 27245 

646.26  (d)  added 27245 

646.27  Redesignated  as  646.28: 
new  646.27  redesignated  from 
646.25 27245 

646.28  Redesignated  from  646.27 
27245 

646  Figure  2  removed:   Flgvure  3 

redesignated  as  Figure  2 27246 

649  Revised 31943 

649.20  (b)  revised 6&556 

(b)  re  vised 264S6 

650  Re  vised 2763 

Temporar>-  regulations 2777 

650.9  (bHl3)  and  (cX14)  sus- 
pended; (bH25),  (26).  (cX8)  and 
(9)  added;  Interim;  eff.  3-4-94 
throutfh  4  30-94 11007 

650.20  Suspended:  interim;  e£f.  3- 

4-94  through  4-30-94 11007 

650.21  (bK3Kl)  suspended; 
(bX3Xlv)  added:  interim,  tff. 
3-4-94  throuffh  4  30-94 11007 

650.30  Added;  interim;  eff.  3-4-94 

through  4^30^ M 11007 


(a)  corrected 14370 

651  Technical  correction 55116 

Revised;  eff.  in  part  to  4-2-94 

...9884 

eff.       1-3-94 
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651.2       Amended; 

through  4-2-94 28 

Amended 22762,26976 

651.7  (a)(3)  through  (7)  and  (bK15) 
through  (21)  added;  (b)(ll) 
suspended:         eff.  1-3-94 

through  4-2-94 28 

651.9  Regualtion  at  59  FR  9884 
eff.  date  extended  in  part  to 

6-30-94 15666 

(aK13)  and  (e)(31)  revised 26976 

(aXll),  (12),  (e)(33)  and  (34)  re- 
vised  32136 

651.20  (g)  added:  eff.  1-3-94 
through  4-2-94 29 

(b)(3)(vi)  added 5129 

(aM2)  and  (5)  corrected 10588 

(aM2)  and  (5)  revised;  interim 
15657 

651.21  (a)  introductory  text.  (1). 
(2)  and  (3)  suspended;  (c) 
added:  eff.  1-3-94  through  4- 
2-94 29 

(b)(6)  added;  (b)(3)(l)  sus- 
pended: interim:  eff.  4-3-94 
through  6-30-94 15657 

(bX3)  revised 32136 

651.22  (b)(l)(i),  (3Kii),  (Iv),  (7). 
(c)(l)(l)  heading,  (A),  (E)  and 
(F)  revised:  (bK3)(i)  amended 
22762 

651.27  Regulation  at  59  FR  9884 
eff.  date  extended  in  part  to 
6-3(^94 15656 

(b)  revised 32136 

651.28  Added:  eff.  1-3-94  through 
4-2-94 29 

651.29  Added;  eff.  1-3-94  through 
4-2-94 29 

651.32  (a),  (b)(1)  and  (2)  revised 

26976 

651  Flgxire  2  suspended:  Figure  6 
added:  eff,  1-3-94  through  4- 

2-94 29 

Figure  6  added 5130 

Fig-ure  4  added 26978 

662  Temporary  regulations 59197 

Harvest  quotas 6221 

658  Temporary  regxilatlona 24660 

659  Added 57751 

661  Inseason  adjustments 53143 

NOTE   BokMoc*  pog*  DumbMt  IrxScole  1993  changm. 


Fishery  managment  measures 
59197 

Inseason  adjustments 28014 

Temporary  regulations 31170 

661  Appendix  amended 68064 

Appendix  amended  ...23013,  23015,  23016 

662.2  Amended 18978 

662.20  (a)  revised 18978 

663  Restrictions 52031,  64169 

Fishery  management  measures 

685,  23638 

Restrictions 25832,  29736 

Temporary  regulations 33700 

663.7  (q)  amended:  interim 700 

(o)       amended:       eff.       4-8-94 
through  12-31-96 : 17493 

663.23  (b)(2)  heading  and  (c)(1) 
heading  revised;  (c)(2)  redes- 
ignated as  (c)(3);  (bX2)  intro- 
ductory text  and  new  (cX2) 
added:  interim 700 

(b)(4)  added:  eff.  4-8-94  through 
12-31-96 17493 

663.24  Removed:  interim 701 

663.31  Amended:  interim 701 

663.33  (0(2)  suspended  12-29-93  to 

4-1-94 259 

(d)(1)  amended:  interim 701 

Suspension  at  59   FR  259  ex- 
tended through  4-14-94 15345 

(g)  revised 17735 

663.35  (bXl),  (2Xi)  and  (ii)  amend- 
ed: interim 701 

663.36  (bXl)  amended;  interim 701 

663.37  (bXD  amended:  interim 701 

663.41  (cX2)  and  (3)  amended;  in- 
terim   701 

663  Appendix  amended;  Interim 

701 

669  Heading  revised 5314^ 

669.1  Revised 53146 

669.2  Amended 53 146 

669.4  Amended 53148 

669.6  (a),  (eXl)  Introductory  text. 
(2)  and  (3)  amended 53148 

669.7  Revised 53147 

66920—669.25  (Subpart  B)  Re- 
vised   53147 

669.23  (bMl)  revised 11560 

671.20  Removed 28281 

672  Inseason  adjustments 51791 

Temporary  regulations     52032,  53668, 

60801,65556 
Prohibition  of  retention  53148 

Temporary  regulations 4256,  6736, 

6912.  8868.  11209,  12551,  13894, 
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TITLE  50    Crx3pt©f  Vl-Con. 

.    :    »    :   7)7.  21946,  26761.  28811, 
29206,  29648.  33212 
Fishery  management  measures 

7M7 

Technical  corrections 17848 

672.2  Amended .9422 

672.3  Revised JWOl 

672.7  (n)  added .9423 

(o)  added 18761 

672.20  (1)  introductory  text  and 
(1)  through  (5)  redesigimted 
as  (iXl)  through  (6);  new 
(1X1)   and    (2)    revised;    (1X7) 

added 57763 

(fKlHl)  and  (hXD  suspended: 
eff.    2-7-94    to    5-11-94;    (fX3) 

and  (hK3)  added;  interim 6225 

(gXlMiKA).  (11).  (2)  and  (4Kli) 

revised 10689 

(iXDand  (6)  revised 14122 

Regulation  at  59  FR  6225  eff. 
date  extended  through  8-9-94 

24965 

672.24  (eXl)  Uble  and  (2)  table 

amended AS142 

672.27  (g)  added 18761 

(a)  amended:  (b).  (cXlXHXD). 
(lliXC)  and  (D)  revised; 
(CXIXIIXE).  (IIIXE),  (F).  (iv) 

and  (v)  added 22136 

675  Temporary  regulations  512Si, 

52033.  52451.  53148.  54529,  5«297. 
SMC2,  60145.  65292,  65556,  69273 
Regulation  at  b»  FR  50B57  eff. 

date  corrected 58693 

FYohibitlon  of  retention  59413 

Fishery  management  measures 

61031 

Recordkeeping   and    reporting 

requirements 3000 

Temporary  regulations 4009  8142. 

8869.  10062.  13662.  15346    16570. 
17738,  22762,  23172.  24360   24:^1 
26144,  26145,  27246.  28811    29206. 
29737,  29964.  30307.  32386 
Fishery  management  measures 

7656.  32385 

Technical  correction 13769 

Apportionment 21673 

675.2  Amended J423.  18762 

675.3  Re  vised 59402 

675.7  (o)  added 9423 

(p)  added 18762 

675.20  (J)  Introductory  text  and 
(1)  through  (5)  redesignated 
as    (JXl)    through    (6);    new 


(JMl).    (2)    and    (5)    revised; 
(JX7)  added 57753 

(aX3)  introductory  text  re- 
vised; eff.  1-1-95 59402 

(aX2Hiv),  (V)  and  (3Xiv)  added 
4012 

(hX2).  (6)  and  (iXD  suspended; 
(hH7).  (8)  and  (1K3)  added;  eff. 
2-7-94  to  5-11-94 6226 

(J)(l)  and  (6)  revised 14123 

(cX3)  and  (4)  revised;  (cX6) 
added 18762 

Regulation  at  59  FR  6226  eff. 
date  extended  through  8-9-94 

24966 

675.21  (aX4)  and  (cXlXUl)  re- 
moved; (aX5),  (6).  (7)  and 
(cXlXlv)  redesignated  as 
(aX4),  (5).  (6)  and  (cXlKill); 
new  (aM4).  (bXD  introduc- 
tory text,  (2X1)  and  new 
(CXIM  ill)  re  vised 18763 

675.23  (c)   suspended:   (f)   added: 

eff.  2-7-94  to  5-11-94 6226 

675.24  (fXlXi).  (11).  (2X1)  and  (II) 
tables  amended 53142 

675.25  (g)  added 18763 

Revised 22137 

675.27  (eK4)  revised;  (h)  added 26349 

676  Added:  eff.  in  part  1-1-95 59402 

Temporary  retrulatlons 701 

Fishery  management  measures 

7647,7656 

Technical  correction 13769 

676.25  Added 28283 

678  Temporary  regulations 25350 

Harvest  quotaa 33450 

678  2  .\mended;  Interim                        66S58 
fU-STulatlon  at  58  FR  68658  com- 
ment period  extended 3321 

678.7  (p)  revised:  (x)  added:  In- 
terim      66558 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

678.21  (c)  added;  Interim    66556 

Regulation  at  58  FR  68668  com- 
ment period  extended 3321 

681  Harvest  quotas 6912 

683.28  Added;  interim 32939 

685.2  Amended 28982 

685.4  (b)  introductory  text  re- 
vised  26982 

685.5  (1)  revised;  (u)  through  (x) 
added;  interim 67701 

(e)  through  (h)  revised;  (r) 
through  (x)  redesignated  as 


(n)     through     (t);     new     (u) 
through  (X),  (y)  and  (z)  added 


686.9  Re  vised 

(cM4)  corrected 28449 

685  11  Revised  67701 

lai  amended  18501,  26984 

685.13  Revised 26864 

685.15  Revised 

685  17  Revised 

685.18  Added 

685  23  Removed;  new  685.23  redes- 

ipnated  from  686.24 26986 

685.24  Redesignated  as  686.23; 
new  685.24  redesignated  from 
685  25;  (axl)  and  if)  introduc- 
tory text  revised 26986 

686.25  Redesignated  as  685.24; 
new  685.25  redesignated  from 
686.26  and  revised 26986 

686.26  Redesignated  as  686.25 26986 

685  Figure  1  added 26987 

Proposed  Rules: 

1—199  (Ch.  I) 9718 

14 59978 

12678 

15 12784.  15966.  28826 

17 51302.  51604.  52056.  52059.  52063. 

52740.  53696,  53702.  53904.  54549, 
55036,  56534.  59979.  62086.  62623, 
62624.  62629.  63328.  63560.  64281, 
64628,  64927.  65097,  65325,  65696, 
66363,66623 

44.  48,  53.  288.  852,  862.  869,  997.  3067, 

3326.  3811.  3824,  3825.  3829,  3830. 
4887.  4888.  5311.  5377.  7968.  8163. 
8165.  8450.  9720.  10364.  10607.  11755. 
13302.  13472.  13691.  14378.  14382, 
14496.  15361,  15366.  15696.  16792. 
18360.  18363.  18652.  18774.  23824. 
24106.  24112.  24117.  24678,  26024. 
26875,  26476,  27257.  28328.  28329, 
28508.  29778.  31620.  31970.  32178, 
32946,  33484.  33724 

20 63468 

11838,  16762,  29700 

21 63468 

22 30892 

23 3832 

24 13921 

32 63703 

36 68012 

23043,24567 

200-299  (Ch.  n) 28838 

216 53320.  58660.  64265,  66646 


26024 

216 53320.  56660,  59007.  60829,  64265, 

66646 

17082 

222 53320.  53703,  56680,  64265.  66646 

30gg 

227."!."."."!M7b3.  577ro.  Mi318i,  5923^  65961 , 

66108 

3067.  3068,  3662,  21744  27527 

228 53491 

261 18091.  23095 

262 18091 .  23095 

263 18091 ,  23096 

267 18091 .  23095 

286 59006,  67761 

2813,  3838,  4266.  30896.  31621 

301 67762 

2649.  15700,  23664 

400—199  (Ch.  IV) 9718 

611 60575.  60564,  64798 

622 53172 

625 53172.  64393 

5384.  8592 

628 53172 

630 59008.  67761,  66109 

3328,  3838,  4265.  29779 

638 65327 

2347    24679 

641. ".'.'.. "sMM'/sMW,  52474.' 551 16,  57771, 

59230,  66365 

16611,  21746,  27268   30389 

642 54108 

23681.  28330 

644 5978.  9720,  16882.  30903 

646 53163 

5562,  9721 

649 53172 

8451.  11029 

650 53172,  63329 

651 52073,  53172,  57774,  59232,  61671 

5663.  6232,  10608.  13472,  13923.  18092. 

19167.  24118.  25026 

652 53172,  56661 

654 15151 

656 53172 

668 9724 

661 57978 

3327.4896 

663 8896.  9171 

671 8595,  10366.  23664,  24679.  26780.  28827 

672 57979,  59960,  60575,  64796,  66646 

2817,  23044,  23664.  24679,  26780.  28827 

675 53497.  57603.  57979,  59960,  60564, 

65574,  66366,  66646 

2817,  14383,  23044.  23664.  24679,  26780, 

28827 


Not-    Aotdloc*  pog*  ncimtsco  indkrat*  1993  chong**. 


NOTE  totdioc*  poge  numbea  IncScal*  1993  changes. 


150-258  0-94-8    (PC.    9) 


IM  L5A-(JST  Of  CrU  SECDONS  AffECT¥D 

CHANGES  OCTOea  1.  1993  THROUGH  JUNE  30.  1994 


TITLE  50    Proposed  Putes -Con 

676  5679   23664.  24679   34680.  28048.  28827. 

311K.  3327:t 

677    23864 


678    5900a.  47761 

3838 

6<S 4898.  9050 
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This  table  lists  the  sectKXis  of  tr>e  U.S.  Code,  U.S.  Statutes  at  Large  PubiK: 
Lows  and  Presidential  documents  whitch  ore  bemg  added  to  Table  i  as  a  result 
o(  auttiofity  citations  carried  in  tt>e  Federal  ReglsJer  during  January  f-itough 
June  Recent  legislation  is  corned  by  public  low  number 

Toble  I  IS  in  the  CFR  Index  and  Finding  Aids  revised  as  of  Januory  1  1994.  Ad- 
ditions during  1993  are  in  the  Decennber  1993  LSA  (List  of  CFR  Sections  Aftected). 

In  order  to  determine  the  Federal  Register  poge  number  of  o  parallel  CFR 
citation  consult  tt-iis  LSA  and  tne  opproprtote  Annual  Issue  of  tt^e  LSA  for  tt^at 
CFR  title. 


U.S.  Code: 
2U.S.C. 

437 11  Part  9006 

438 ; 11  Parta  107,  9006 

5  U.S.C. 

504 10  Part  12 

561—357 46  Part  501 

S52 10  Part  1102 

12  Part  1402 
44  Part  2 

552a 5  Part  2100 

552b 10  Part  1101 

39  Part  11 

553 12  Part  1102 

49  Part  1053 

556 7  Part  1 

'01—708 46  Part  501 

2903 46  Part  501 

5514   12  Parte  606.  1406 

5520a 5  Part  582 

5701—5709 12  Part  412 

6304 46  Part  501 

7301 5  Parts  5801,  7301 

22  Part  1001 
32  Parte  83,  84 

7351 29  Part  0 

32  Parts  S3.  84 

'353 29  Part  0 

32  Parts  83,  84 

8913 48  Part  1642 

5  L  S.C.  Appendix 

App 5  Part  5801 

29  Part  0 
32  Parts  83,  84 

1 44  Parts  2,  10 

7  U.S.C. 

la 17  Parts  1,  3,  4,  21,  33,  166,  190 

2 17  Part  166 

4 17  Parts  3,  30.  32 

4a 17  Parte  3.  140 

6c 17  Part  156 

61 17  Part  19 

12 17  Part  12 

13c 17  Part  3 

15 17  Part  143 


16a 17  Part  3 

138 7  Part  321 

136a 7  Part  321 

154 7  Part  300 

182 7  Part  300 

167 7  Part  300 

301 7  Part  1980 

428a 36  Part  264 

1314b-2 7  Part  723 

13141 7  Part  723 

1362 7  Part  723 

1431e 7  Part  250 

1622 9  Part  98 

1989 7  Part  26,  1944 

4201—4209 7  Part  658 

8  U.S.C. 

1101  note 28  Part  66 

1153  note 22  Part  42 

1181 8  Part  223 

1182 8  Part  223 

1186B 8  Part  216 

1187 „ 8  Part  212 

1225—1227 8  Part  223 

1227 8  Part  212 

1251 8  Part  223 

10  U.S.C. 

113 , 32  Parts  367.  379 

131  31  Part  347 

136 32  Parte  246,  343.  344 

138 32  Part  367 

142 „..32  Part  379 

801  et  seq 32  Part  562 

1141  et  seq 32  Part  88 

1151 32  Part  264 

ISM 32  Part  264 

2410c 32  Part  254 

2687  note 32  Parts  90,  91 

7420 16  Part  787 

7430 ^ 15  Part  787 

12  U.S.C. 

93a 12  Part  27 

367 12  Part  201 

635 12  Part  412 

1441a 12  Part  1630 

1715b 24  Part  291 
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17151 24  Part  248 

1715Z,  9 JIPEtU  251,  252.  2S5 

1828 12  Part  567 

18311 12  Part  225 

ltOlp-1 12  PtLTXA  225,  303 

i»43 12  Part  225 

1972 12  Part  226 

2241 12  Part  900 

2242 12  Part  eOO 

2243 12  Part  650 

2244 12  Part  900 

2245 12  Part  600 

2252 12  Parte  606,  650 

2277a  7 12  Part*  1402.  1406 

2277a  « 12  Part  1402 

2279aa-ll 12  ParU  600,  650 

3907 12  Part  225 

3910 12  Part  225 

4001—4010 12  Part  210 

4101  note 24  Part  24fi 

4402 12  Part  231 

13  U.8.C. 
8 22  Part  503 

15  U.S.C. 

57a 16  Part  453 

77e 17  Part  200 

77q 17  Part  200 

77u 17  Part  200 

78e 17  Part  200 

78jr 17  Part  200 

78h .....17  Part  200 

78k 17  Part  200 

78q-l 17  Part  200 

78^-1 17  Part  200 

78u 17  Part  200 

80b~5 17  Part  200 

272  et  MQ 15  Part*  285,  286 

1673 5  Part  582 

1693 12  Part  206 

2665 40  Parte  195.  700 

3704b-2 15  Part  1180 

16U.8.C. 

la— 2 36  Part  13 

484a ;«  Part  264 

102  Stat  4546 38  Part  290 

1361  et  eeq 50  Part  229 

1431  et  seq 15  Part  925 

1620 7  Part  1 

3837  et  seq 7  Part  703 

4301—4309 36  Part  290 

4306 36  Paxt  261 

4307 36  Part  261 

17  U.S.C. 

Ill 37  Parte  252,  801.  803 

116 37  Part  264 

118 37  Part  25.? 

119 37  ParU  267.  258 

702 37  Part  256 

801—808 :r:  Part  251 

801 37  Part*  252,  253,  254.  255 


802 37  Part  256 

803 37  Parte  252.  253,  255 

1007 37  Part  256 

18  U  S.C. 

474    31  Part  601 

2510  et  aeq 15  Part  787 

3013 28  Part  540 

3571 28  Part  540 

3572 28  Parte  640.  546 

3582 28  Part  571 

3621 28  Parte  512.  527 

3622 28  Parte  512.  527 

3624 28  Parte  512,  527 

3663 28  Part  540 

19  U  S.C. 

66  19  Part  102 

1202 19  Part  102.  141 

1321 19  Part  128 

1431 19  Part  123 

1498 19  Parte  111,  141 

1624 19  Part  102 

1677f 19  Part  207 

2251—2252 19  Part  206 

20  use 

1070a  16  34  Part  644 

1070b  21     1070a-27 34  Part  693 

1091  34  Part  600 

1099a— lOeSa-S 34  Part  667 

10©9b 34  Parte  600.  602 

1099c 34  Parte  600.  668 

1141 32  Part  206 

21  U  S.C. 

105 9  Part  98 

114a 9  Part  79 

136 9  Parte  96.  98 

136a 9  Parte  95.  96 

321  21  Part  109 

379e 21  Parte  1-1299.  166 

801  et  aeq 32  Part  562 

22  U  S.C. 

1472 22  Part  508 

2668 22  Part  145 

3201  et  seq  15  Part  787 

23  use. 

101 23  Part  720 

26  U.S.C. 

2 25  Parte  67,  225 

9 25  Parte  67,  225 

1901—1952 25  Part  23 

26  U.S.C. 

170 26  Part  20 

197 26  Part  i 

664 26  Part  1 

1274A 26  Part  1 

1368 26  Part  1 

1391 24  Part  597 

2701 26  Part  25 

6091 26  Part  25 

6662 26  Part  1 

■       7520 26  Parte  1.  20.  25 


7661  et  seq 40  Part  76 

9009 11  Part  9008 

28  U  S.C. 

509 28  Parts  31.  603 

510 28  Parts  31.  36,  603 

543 28  Parts  600,  603 

29  U.S.C. 

437 29  Parts  403,  404,  406,  408,  409 

438 29  Part  409 

772 34  Part  385 

774 34  Part  386 

794 24  Part  9 

30  U.S.C. 

186 15  Part  787 

811 30  Parts  68,  72 

813 30  Part  72 

967 30  Parts  68,  72 

961  30  Parts  58.  72 

1201  et  seq 30  Parts  872,  873,  874.  875, 

876 

31  U.S.C. 

321 31  Part  601 

3321 31  Part  206 

3327 31  Part  206 

3328 31  Part  206 

3332 31  Part  206 

3335 31  Part  206 

3701—3719 7  Part  792 

12  Parts  608.  1408 

3711 7  Part  3711 

3716—3719 7  Part  792 

3720A 29  Part  1660 

40  Part  13 
41  Part  106-57 

3721 46  Part  501 

3728 7  Part  792 

6603 31  Part  206 

7601 .....43  Part  12 

9701 9  Part  98 

33  U.S.C. 

1318 40  Part  9 

1342 40  Part  9 

38  U.S.C. 

601 38  Part  14 

5502 38  Part  14 

7721  note 38  Part  17 

39  U.S.C. 

202 39  Part  11 

203 39  Part  11 

204 39  Part  11 

205 39  Part  11 

207 39  Part  221 

401 39  Part  11 

402 39  Part  11 

403 39  Part  11 

1003 39  Part  11 

3013 39  Part  11 

3626 39  Part  111 

40  U.S.C. 

318— 318c 32  Part  228 


486 48  Part  1642 

41  U.S.C. 

414 46  Part  501 

418 46  Part  501 

42  U.S.C. 

1320ar-l 42  Part  413 

1320O-4 42  Part  405 

1395U 42  Part  405 

1395x 42  Part  489 

1396CC 42  Pari  498 

1395dd 42  Parts  489.  1003 

1396WW  note 42  Part  413 

1437a 24  Part  906 

1437f  note 24  Parts  792,  880,  881   883 

884    886 

1441a 24  Part  291 

1473e 24  Part  946 

1480 7  Part  25 

1490e 7  Part  1944 

1786 7  Part  248 

1973gg-l  et  seq 11  Part  8 

1980 7  Part  1944 

2139a 15  Part  787 

2201 5  Part  6801 

10  Part  830 

2296a  et  seq 10  Part  765 

3535 24  Parts  9,  55,  574,  597,  792,  907, 

945 
34  Part  386 

3543 24  Part  570 

4001—4128 24  Part  55 

4332 24  Part  60 

4633 23  Parts  710,  720 

4651-4655 23  Parts  710,  713,  720 

4652-4655 23  Part  713 

5841 5  Part  6801 

6103 28  Part  42 

6212 16  Part  787 

6914b-l 40  Part  238 

7191 10  Part  830 

7412 40  Part  68 

7521 40  Part  89 

7522 40  Part  89 

7523 40  Part  89 

7524 40  Parts  79,  89 

7525 40  Part  89 

7541 40  Part  89 

7542 40  Part  89 

7543 40  Part  89 

7547 40  Part  89 

7549 40  Part  89 

7550 40  Part  89 

7601 40  Parts  68.  76.  89 

11361 24  Part  882 

12186 28  Part  31 

12501  et  seq 45  Parts  2510,  2513,  2616, 

2516.  2617,  2618,  2619,  2520,  2621. 

2522.  2523,  2524.  2530.  2531,  2532, 

2533   2540 

12601—12604 45  Parts  2526,  2526.  2627, 
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2528.  2529 

12701 24  Part  881 

13611— 13619... 24  Parta  880.  881.  883.  884. 

886 

43  U.S.C. 

1333 33  Part  147 

1354 18  Part  787 

1457 25  Part  83 

1701 36  Part  254 

1740 36  Part  254 

43  Part  4700 

44  U.S.C. 

501—520 46  Part  501 

3501—3520 46  Part  501 

45  U.S.C. 

231f 20  Part  266 

231k 20  Part  266 

446 49  Part  207 

46  U.S.C. 

406c 15  Part  787 

1271  et  seq 46  Part  298 

8101 46  Part  15 

8801 46  Part  15 

8903 48  Part  15 

8903 4€  Paxt  15 

8904 4€  Part  15 

9102 46  Part  15 

46  use.  Appendix 

801—848 46  Part  501 

876 46  Part  501 

1701—1720 46  Part  501 

47  U.S.C. 

154 47  Parts  20.  24 

301 47  Parts  24,  99 

302 47  Parts  24.  99 

308 47  Parts  20.  24 

308 47  Parts  1   24 

332 47  Parts  '20.  24 

544A 47  Parts  15.76 

49  U.S.C. 

106 14  Part  61 

322 49  Part  19 

1354 14  Part*  61.  65 

1355 14  Parts  61.  65 

1421 14  Parts  61.  65 

1422 14  Part.B  61.  65 

1427 14  Part.8  61.  65 

3102 49  Part»  382.  384 

10821 49  Part  1053 

10767 49  Parts  1051.  1053.  1312 

49  U.S.C.  Appendix 

1301  note 49  Part  40 

1344 14  Part*  25.  29 

1354 14  Parts  25,  29,  125.  135 

1355 14  Part*  25,  29,  135 

1421—1431 14  Part  135 

1421—1430 14  Part  125 

1421 14  Parts  25.  29.  61 

1422 14  Part  61 

1423 14  Part*  26.  29 


1424 14  Part  25 

1425 14  Parts  25.  29 

1427 14  Part  61 

1428 14  Part*  25,  29 

1429 14  Parts  25.  29 

1430 14  Parts  25.  29 

1434  note 49  Part  40 

1502 14  Part*  125,  135 

1618a 49  Part  40 

2015 49  Part  195 

2157 14  Part  91 

2158 14  Part  91 

2311 23  Parts  657.  658 

2312 23  Parts  657.  658 

2316 23  Part  657 

2505 49  Parts  382.  383.  384 

2701  et  seQ 49  ParU  382.  383,  384 

2717 49  Part  40 

50  U.S.C. 

198 46  Part  15 

401 22  Part  503 

1701-1708 31  Part  566 

50  U.S.C.  Appendix 

1—44 31  Parts  505,  515.  520 

U.S.  Statutes  at  Large: 

48  Stat. 

1066 ,..* 47  Part  99 

1082 47  Part  99 

79  Stat. 

195 46  Part  501 

89  Stat. 

871 40  Part  600 

1117 36  Part  292 

92  Stat. 

2678 29  Part  401 

3206 40  Part  600 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

99  Stat 

183 10  Part  12 

100  Stat. 

3341 7  Part  1710 

102  Stat. 

908 46  Part  233 

914 45  Part  233 

1851 19  Part  207 

2834 5  Part  630 

4546 36  Part  290 

4693 45  Part  233 

103  Stat. 

1795 46  Part  233 

2489 45  Part  233 

104  Stat. 

143 25  Part  67 

831 45  Part  233 

925 45  Part  233 


105  Stat. 

92 6  Part  630 

832 28  Part  65 

917 49  Part  653 

1914 23  Part  657 

2236 12  Part  215 

106  Stat. 

606 45  Part  233 

ZAlb 31  Part  800 

2463 31  Part  800 

3712—3713 24  Part  907 

4102 12  Part  650 

107  Stat. 

40 15  Parts  771,  774.  779,  787 

739 7  Part  703 

981 5  Pari  531 

1022 5  Part  630 

2067 19ParU  102,  207 

29  Paj-t  504 

40  Part  600 

2115 37  Part  201 

Public  Laws: 

99- 
670 22  Part  503 

101- 

138 22  Part  502 

508 30  Parts  873,  886 

102- 

143 49  Part  654 

365 49  Part  229 

533 49  Part  229 

103 
103 5  Part  630 


Presidential  Documents: 
Executive  Orders: 

10822 22  Part  503 

11912 15  Part  787 

11988 24  Part  65 

11991 24  Part  50 

12002 15  Part  787 

12058 15  Part  787 

12214 16  Part  787 

12356 22  Part  503 

12600 12  Parts  1102.  1402 

12674 5  Parte  5801.  7301 

10  Part  0 

29  Part  0 

32  Parts  83   84 

43  Part  12 

12710 31  Pan  565 

12731 5  Parts  5801,  7301 

10  Part  0 

29  Part  0 

32  Parts  83,  84 

43  Part  12 

12735 15  Part  787 

12867 15  Parts  771,  774.  776.  778,  779. 

786.  787 

12868 15  Parts  771.  774,  775.  778  779, 

785.  787 

12872 31  Part  680 

12897 5  Part  582 

Notices: 

Nov.  12.  1993 15  Part*  771,  774,  775, 

778.  779,  785,  787 
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This  table  lists  the  sections  of  trie  u  S  Code  U  S  Statutes  at  large  Public 
Laws,  and  Presidential  documents  wt^^c^^  are  being  removed  from  Table  I  as  a 
result  o(  documents  oubiisned  >n  the  Focteral  Rogtstef  during  January  througli 
June  1994 

Table  I  IS  in  the  CFP  Inaex  and  finding  Aids  revised  as  of  January  1,  1994  Re- 
movals during  1993  are  in  the  December  1993  lSA  (Lisi  qi  CfR  Sections  A(- 
fecfed). 

In  order  to  determine  tr>e  Federal  R»gM»r  page  number  of  o  parallel  CFR 
citation,  consult  ttils  LSA  and  the  appropriate  Annual  Issue  of  the  ISA  for  that 
CFR  title. 

U.S.  Code: 
3U.S.C. 

301 31  Part  580 

5  U.3.C. 

30 45  Part  46 

552 47  Part  1 

552b 39  Parts  1.  8 

553 46  Part  530 

49  Part  1207 

3301 5  Part  733 

3302 5  Part  733 

5401  et  »eq 5  Part  531 

5402 5  Part  531 

5514 32  Part  90 

6387 5  Part  630 

7301 5  Part  733 

7321—7324 5  Part  733 

7327 5  Part  733 

5  U.S.C.  Appendix 

App 24  Part  2000 

7  U.S.C. 

4 17  Part  4 

6a 17  Part  3 

61 17  Parts  3.  4 

7a _ 17  Part  140 

12a 17  Part  12 

23 17  Part  190 

563 39  Part  3001 

601—674 7  Part  1068 

60ec 7  Part  966 

612  note 7  Part  250 

1314h 7  Part  723 

1317—1379 7  Part  723 

1431 7  Part  250 

1445 7  Part  723 

4201  et  seq 7  Part  668 

8  U.S.C 

1101  note 22  Part  42 

1103 8  Part  223a 

1153 22  Part  42 

1181 8  Part  223a 

1182 8  Part  223a 

1186a 8  Part  223a 

1225 8  Part  223a 


8  Part  223a 

1227 8  Part  223a 

1251 8  Part  223a 

10  U.S.C. 

136 32  Part  367 

858 „..28  Part  527 

2208 32  Part  251 

12  U.S.C. 

635 12  Part  4i2 

1441a 7  Part  1627 

1715  et  seq 24  Part  248 

1515 24  Part  291 

1715* M  Parts  251.  252.  265 

1821 7  Part  1627 

1831P-1 12  Part  225 

3331  et  seq 12  Part  323 

3348 12  Part  564 

4001  et  seq 12  Part  210 

14  U.S.C. 

85 33  Part  147 

633 46  Part  12 

15  U.S.C. 

12  et  seq 16  Part  412 

13 16  Part  244 

41—58 16  Part  412 

45 16  Part  244 

46 16  Pari  244 

78b 17  Part  200 

78c 17  Part  200 

78(1 17  Part  200 

TSeee 17  Part  200 

78f 17  Part  200 

78k-l 17  Part  200 

781 17  Part  200 

788 17  Part  200 

79d 17  Part  200 

271  et  seq 15  Part  296 

272 15  Part  7 

1693b 12  Part  205 

2001 40  Part  600 

2008 40  Part  600 

2005 40  Part  600 

2006 40  Part  600 

2079 16  Part  1600 
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16  U.S.C. 

1454 15  Part  926 

3801  et  seq 7  Part  703 

17  U.S.C. 

702  ...37  Parts  301.  302,  303.  304.  305,  306, 
307,  308.  309,  311 

802  ...37  Parts  301,  302,  303,  304,  3a5  306. 
307,308.  309.  311 

19  U.S.C. 

1202 19  Part  123 

1335 19  Part  206 

1521 19  Part  173 

2482 19  Part  206 

20  U.S.C. 

1058 34  Part  602 

1061 34  Part  602 

1070d-lc 34  Part  644 

1082 34  Parts  600,  601 

1085 34  Parts  600,  601.  602 

1088 34  Parts  602.  692 

1089 34  Part  692 

1091 34  Part  692 

1141 34  Parts  602.  692 

1221e-3 34  Part  692 

1401 34  Part  602 

2471 34  Pan  602 

3381 34  Part  602 

21  U.S.C. 

376 21  Parts  1—1299.  166 

853a 47  Part  1 

22  U.S.C. 

2751— 2796c 32  Part  251 

5001  et  seq 15  Part  787 

23  U.S.C. 

103 49  Part  663 

26  U.S.C. 

170 26  Parts  20,  25 

382 26  Part  301 

642 26  Parts  20.  26 

6091  26  Part  25 

6324A— 6324B 26  Part  20 

28  U.S.C. 

609 28  Part  36 

29  U.S.C. 

744 34  Part  385 

776 34  Pan  385 

1579a 20  Part  1005 

31  U.S.C. 

118 , 31  Part  601 

483a 22  Part  603 

752 31  Part  348 

754b 31  Part  348 

3126 31  Part  330 

3701—3719 17  Part  143 

9701 46  Pan  12 

33  U.S.C. 
2071 33  Part  147 

38  U.S.C. 

510 38  Part  14 

5901 38  Part  14 


39  U.S.C. 

202 39  Part  8 

203 39  Part  8 

205 39  Part  8 

401 39  Part  8 

1003 39  Part  8 

3013 39  Part  8 

40  U.S.C. 

486 41  Part  101-34 

42  U.S.C. 

2891-3 45  Part  46 

1320a-l 42  Part  413 

1396>- 1395V 42  Part  405 

1437f  note 24  Part  892 

1437u 24  Part  9a5 

1480 7  Part  1944 

1661a 24  Part  291 

2996g 45  Part  1601 

3636 24  Parts  892,  2000 

4561-^666 23  Part  713 

4601  note 24  Part  42 

6424 24  Part  3280 

5601  et  seq 28  Part  31 

11361 24  Part  882 

43  U.S.C. 

161—164 43  Part  2510 

166—169 43  Part  2610 

185 43  Part  2610 

201 43  Part  2510 

231 43  Part  2610 

373 43  Parts  230  406 

451--451k 43  Pan  406 

502  note 43  Part  423 

1201 43  Parts  1720,  2070,  2510 

1411 43  Part  2070 

1701  et  seq 43  Part  4700 

45  U.S.C. 

228j 20  Part  266 

228s 20  Part  266 

46  U.S.C. 

8105 ....46  Part  78 

46  U.S.C.  Appendix 

816 46  Part  630 

841a 46  Pan  630 

1114 46  Part  601 

1709 46  Part  630 

1716 46  Part  530 

47  U.S.C. 

164 47  Part  99 

301 47  Part  99 

302 47  Part  99 

303 47  Part  99 

322 47  Parts  24,  99 

603 47  Part  1 

49  U.S.C. 

1344 14  Parts  25,  29 

1354 14  Parts  25,  29.  61,  125,  135 

1355 14  Parts  25,  29,  61,  135 

1421 14  Parts  25,  29.  61 

1421—1430 14  Part  125 


2(M 
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1421—1431 14  Part  135 

1422 14  Part  61 

1423 14  Parts  25.  29 

1424 14  ParU  2S,  29 

1425 14  Part*  25.  29 

1427 14  Part  61 

1428 14  Parts  25.  29 

1429 14  Part*  25.  29 

1430 14  Parta  25,  29 

1472 14  Part  121 

1502 14  Part*  126,  136 

1601  et  seq 49  Part  653 

1667 40  Part  526 

2311 23  Part  658 

2312 23  Part  658 

2313 ; 23  Part  658 

10821 49  Part  1207 

10751 49  Part  1207 

11142 49  Part  1207 

11145 49  Part  1207 

12701  et8«q 49  Part  :iK< 

49  U.S.C.  Appendix 

1421 14  Parta  61.  63.  to   iil 

1422 14  Parts  61    C3.  66 

1427 14  Part*  61.  63.  65 

SOU  S.C. 

1601—1651 31  Part  580 

1701  et  8«q 31  Part  565 

50  U.S.C.  Appendix 

5 31  ParU  506.  .15   620 

2156 31  Part  800 

U.S.  Statutea  at  Large: 
32  Stat. 

390 43  Part  419 

iO  Stat. 

415 31  Part  505 

w  Stat. 

1066 47  Part  24 

1082 47  Part  24 

80  SUt 

885—890 7  }'artj<  216   220 

H«  Stat. 

1561 22  Part  603 

89  Stat. 

901  40  Part  600 

10Q5 43  Part  419 


90  Stat. 

889 43  Part  419 

1211 43  F'art  419 

92  Stat. 

865 17  Part  32 

867    -869 17  Part  32 

93  Stat. 

378 22  Parts  220.  222 

1378 22  Part  220 

96  SUt. 
1962 32  Part  251 

98  Stat. 

1797 20  Part  404 

1801-1802 20  Part  404 

1808 20  Part  404 

106  St  At. 
4237 37  Part  201 

Public  Laws: 

92- 
583 15  Part  926 

181 12  Part  225 

602 43  Part  12 

99- 
561 7  Part  1710 

100- 
690 24  Part  24 

102- 
25 5  Part  630 

103- 
3 6  Part  630 

Presidential  Documents 

Executive  Orders 

11222 10  Part  0 

22  Part  1001 

11652 22  Part  503 

12107 5  Part  733 

12532 15  Part  787 

12671  15  Part  787 

12673 44  Part  2 

12730  16  Parts  7"1,  774.  776.  778,  779. 

785.  787 

R^onranlzAtlon  Plans 

No.  3  of  1946  16  Part  7 

No.  2  of  1978  5  Part  733 
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1993 


58  FR  Page 

35367  ,35839  . 
35841-36116  . 
36117-36299  . 
3630P36587  . 
36589-36852  . 
36853  37411  . 
37413-37629  . 
37631  37845  . 
37847  38043  . 
38045-38262  . 
38263-38507  . 
38509  38659  . 
38661-38910. 
:38911  39111  . 
;i9113-39416. 
39417  39623  . 
3962S  40030  . 
40031  40305. 
40307  40579  . 
40581^0716  . 
4071741022  . 
41023-41169  . 
41171^1418  . 
41419-41619  . 
41621  41980  . 
41981  42186  . 
42187  42482  . 
4248a  42636  . 
4263"  42837  . 
4283<^43063  . 
43065  43237  . 
43239  43489  . 
43491  43783  . 
43785  44100  . 
44101  44254  . 
44255  44433  . 
44435  44603  . 
44605  44742  . 
44743  45038  . 
45039  45230  . 
45231-45408  . 
45409  45775  . 
46776^-46072  . 
4607a  46527  . 
4652^  46757  ., 
46759-47013  . 
47015^7197  . 
47199  47370  . 
47371  47618  . 
47619  47820  . 
4798348258  . 
48259-48443  . 
48445-48589  . 
48591-^8774  . 
48775-48952  . 
48953^9174  . 
49175-49420  . 


Jull 

2 

6 

7 

8 

9 

12 

13 

14 

15 

16 

19 

20 

21 

22 

23 

26 

27 

28 

29 

30 

Aug  2 

3 

4 

5 

6 

9 

0 

1 

2 

3 

6 

7 

8 

19 

20 

23 

24 

25 

26 

27 

30 

31 

Sept.  1 

2 

3 

7 

8 

9 

10 

14 

15 

16 

17 

20 

21 

22 


49421-49899  23 

49901-50241  24 

50243-50505 27 

50507-50830 28 

50831-51006 29 

51007-51209  30 

51211-51563  Oct.  1 

51565-51756 4 

51757-51971  5 

51973-52206 6 

52207-52395 7 

52397-52628  8 

52629-52873  12 

62875-53096  13 

53097-53392  14 

53393-53634  15 

53635-53831  18 

53833-54024  19 

54025-54270  20 

54271-54484  21 

64485-54924  22 

64926-57533 25 

67536-67716 26 

57717-57950 27 

68097-58254  28 

57951-58096  29 

58255-58482  Nov.  1 

58483-^58639  2 

58641-58734  3 

58735-58934  4 

58935-59158  5 

69159-59342  8 

59343-59638  9 

59639-59930  10 

69931-60100 12 

60101-60361  15 

60363-60540  16 

60541-60766  17 

60769-60990  18 

60991-61610 19 

61611-61796 22 

61797-62032  23 

62033-62258  24 

62259-62494  26 

62495-63022 29 

63023-63276 30 

63277-63518 Dec.  1 

63519-63884  2 

63885-64100  3 

64101-64364  6 

64365-64454  7 

64454  64668  8 

64669-64869  9 

64871-65097  10 

65099-65276 13 

65277-65525 14 

65527-65656 15 

65657  -65863 16 

65865  66245 17 

66247-67302 20 


•nm 
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'    '^^x^  '   '  .1  21 

•r^;:.  rw  :  I ; 22 

■Mi    -.    .   '<^:':*)   23 

■m:^''.  'ji*t( 27 

-hMi    '^     * 28 

.H   ;      .  v^ 29 

v<.''v'.  f,'»^  I                             30 

r^4 

5y  KH  Pug!- 

1  240 Jan.  3 

241-498 4 

499-651 5 

653^  945 6 

947  1261  7 

1263-1445 10 

1447  1616 11 

1617-1888 12 

1889-2280 13 

2281-2518 14 

2519-2724  18 

2725-2924  19 

2925-3311  20 

3313-3512 21 

3613-3632 24 

3633-3650 25 

3651-3769  26 

3771-3980 27 

3981-4232 28 

4233-4545 31 

4547-4778 FAbnuury  1 

4779-5070 2 

5071-5312 3 

5313-5514 4 

5515-5696 7 

5697  5927  8 

5929^^11  9 

6213  6529  10 

6531-6863 11 

6866-7191  14 

7193-7628  15 

7629-7892 16 

7893-«118 17 

8119^8379 18 

8381^515 22 

8517-«22 23 

8823-9063 24 

9065^9380 25 

9381  9611  28 

9613-9916 March  1 

9917-10045  2 

10047-10263 3 

10265-10567 4 

10569-10720 7 

10721  10937 8 

10939-11174 9 

11175-11471  10 

11473-11668 11 

11699-11898 14 

11897  12141  15 


12143-  12521    18 

12i2a  12793  17 

ir9S  13177  18 

13181   VM2S  21 

1342&  i:i637  22 

1363^  13863  23 

1386S  14081  24 

1408a  14:kS6  28 

H^iST    14f>40  28 

HM!    HTW    28 

14736-15032  30 

15033-15311 31 

15313-15609 April  1 

15811-15825 4 

15826-16088 5 

16089-16510 6 

18511-16767 7 

16769-16960 8 

16961-17221  11 

17225-17452 12 

17453-17674 13 

17675-17916 14 

17917-18290 15 

18291-18469 18 

18471-18707  19 

18709-18941  20 

18943-19124  21 

19125-19625 22 

19627-21618 25 

21619-21915 26 

21917-22112 28 

22123-22489 29 

23491-22721 May  2 

22723-22949 3 

22951-23118 4 

23119-23610 5 

23611-23788 6 

23789-24028 9 

24029-24340 10 

24341-24629 11 

24631-24884 12 

24885-25285 13 

25287-25654 16 

25555-25774 17 

25775-26095 18 

36097-26406 19 

36407-26582 20 

26583-26732 23 

26733-26926 24 

36927-27211  25 

27213-27427 26 

27429-27961  27 

27963-28206 31 

38307-28457 June  1 

28469-28757 2 

28759-29183 3 

29185-29350 6 

29351-29634 7 

29535-29710 8 

29711-29936 9 
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29937-30276 10 

30277-30500 13 

30501-30662  14 

30663-30661  15 

30863-<}1105 16 

31107-31502 17 

31503-31915  20 

31917-32073 21 


32075-32307 22 

32309-32646 23 

32647-32869 24 

32871-33192 27 

33193-33412 28 

33143-33639  29 

33641-33895 30 
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LSA 

List  of  CFR  Sections  Affected 


July  1994 


Title  1-16 

Changes  January  3,  1994 
through  July  29,  1994 

Title  17-27 

Changes  April  1.  1994 
through  July  29,  1994 

Title  28-41 

Changes  July  1,  1994 
through  July  29,  1994 

Title  42-50 

Changes  October  1,  1993 
through  July  29,  1994 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 

The  LSA  (List  of  CFR  Sections  Affected)  is  a  monthly  publication  designed  to 
lead  users  of  the  Code  of  Federal  Regulations  (CFR)  to  amendatory  actions  pub- 
lished in  the  Federal  Register  (FR).  It  should  be  shelved  with  current  CFR  vol- 
umes. Entries  are  by  CFR  title,  chapter,  part,  and  section.  F>roposed  rules  are  list- 
ed at  the  end  of  appropriate  titles. 

HOW  TO  USE  THIS  FINDING  AID 

The  CFR  is  revised  annually  according  to  the  following  schedule: 

Titles  1-1&— as  of  Jan.  1 
17-27— as  of  April  1 
28-41— as  of  July  1 
42-50— as  of  Oct.  1 
To  bring  these  regulations  up  to  date,  consult  the  most  recent  LSA  for  any 
changes,  additions,  or  removals  published  after  the  revision  date  of  the  volume 
you  are  using.  Then  check  the  CUMULATIVE  LIST  OF  PARTS  AFFECTED  ap- 
peai-ing  in  the  Reader  Aids  of  the  latest  Federal  Register  for  less  detailed  but 
timely  changes  published  after  the  final  date  included  in  this  publication. 

The  page  numbers  listed  to  the  right  of  each  LSA  entry  indicate  where  the  spe- 
cific amendments  begin  in  the  Federal  Register.  Boldface  page  numbers  under  a 
particular  title  indicate  that  the  page  numbers  span  2  yeara.  Botdface  is  used  to 
distinguish  the  previous  year  from  the  current  year. 

Cite  a  page  reference  from  this  publication  using  the  volume  number  (i.e.  59  FR 
for  1994)  and  the  page  number.  Example:  24727  cite  as  59  FR  24727.  For  your  con- 
venience, the  volume  number  has  been  included  in  the  Table  of  Federal  Register 
Issue  Pages  and  Dates. 

ISSUES  TO  BE  SAVED 

There  is  no  single  annual  Issue  of  the  LSA.  Four  ANNUAL  ISSUES  must  be 
saved;  the  DECEMBER  issue  is  the  ANNUAL  for  Titles  1-16;  the  MARCH  issue  is 
the  ANNUAL  for  Titles  17-27;  the  JUNE  issue  is  the  ANNUAL  for  Titles  28-41;  the 
SEPTEMBER  issue  is  the  ANNUAL  for  Titles  42-50.  ANNUAL  ISSUES  to  be  saved 
are  clearly  designated  on  the  cover. 

PARALLEL  TABLE  OF  AUTHORITIES  AND  RULES 

Following  Title  50  is  an  update  to  Table  I— Parallel  Table  of  Authorities  and 
Rules  found  in  the  CFR  Index  and  Finding  Aids.  This  table  contains  authority  ci- 
tations added  to  or  removed  from  Table  I  as  a  result  of  documents  published  in 
the  Federal  Register  since  January  1.  1994. 

TABLE  OF  FEDERAL  REGISTER  ISSUE  PAGES  AND  DATES 

A  table  is  included  at  the  end  of  this  publication  which  identifies  the  volume 
number,  the  inclusive  page  numbers,  and  the  corresponding  Federal  Register 
issue  dates  for  the  period  covered. 

INDEXES 

An  INDEX  to  the  daily  Federal  Register  is  published  monthly  and  is  cimiulated 
for  12  months.  A  separate  volume,  the  CFR  Index  and  Finding  Aids  to  the  entire 
Code  of  Federal  Regulations,  is  revised  as  of  January  1  each  year. 


INQUIRIES  AND  SUGGESTIONS 

Brian  Swidal  was  Chief  Editor  of  the  LSA.  The  LSA  was  prepared  under  the  di- 
rection of  Richard  L.  Claypoole,  assisted  by  Laurice  Clark,  Ken  Payne  and  Rob 
Sheehan.  INQUIRIES,  telephone  202-523-5227. 


SUGGESTIONS  concerning  ihia  and  olher  publications  of  the  Office  axe  wel- 
conned.  Please  send  your  sug'^mtions  to  Martha  L.  Girard,  Director.  Office  of  the 
Federal  Regrlster.  National  Archives  and  Rpcords  Administration.  Washington, 
DC  20406. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
(Comprising  a  Comptete  CFR  Set) 


nto 

1,  2  (2  Peserved)    

3  (1W3  Compilation  ond  Ports  100  and  101) 

4        

5  Part*:. 

1-699  

700-1199  

120O-End,  6  (6  Reserved)  

7  Ports:. 

0-26  

27-15  

4&-51   

52  

53-209  

210-299  

300-399  

400-699  

70O-«99  

900-999  

1000-1059  

1060-1119  

1120-1199  

1200-1499  

1500-1899  

1900-1939  

1940-1949  

19.S0-1999  

2000- End  

8       

9  Parts:. 

1   199  

200  End 

10  Parts:. 

0-50  

51-199  

200-399  

400-499  

500-End 

1 1    

12  Ports 

1   199   

200-219  

220-299  

300-499  

500-599  

600-End  

13  

14  Parts:. 

1-59  

60-139  


Stock  Number 


Pnce 


Revision 
Date 


(869-022-00001-2)  $5.00  Jan.  1,  1994 

(869-022-00002-1)  33.00  »Jan.  1.1994 

(869-022-00003-9)  5.50  Jan.  1.  1994 

(86^-022-00004-7)  22.00  Jan.  1.  1994 

(869-022-00005-5)  19.00  Jan.  1,  1994 

(869-022-00006-3)  23.00  Jan.  1,  1994 

(869-022-00007-1)  21.00  Jan.  1,  1994 

(869-022-00008-0)  14.00  Jan.  1,  1994 

(869-022-00009-8)  20.00  «Jan.  1.  1993 

(869-022-00010-1)  30.00  Jan.  1,  1994 

(869-022-00011-0)  23.00  Jan.  1.  1994 

(869-022-00012-8)  32.00  Jan.  1,  1994 

(869-022-00013-6)  16.00  Jan.  1,  1994 

(869-022-00014-4)  18.00  Jan.  1.  1994 

(869-022-00015-2)  22.00  Jan.  1,  1994 

(86&-022-00016-1)  34.00  Jan.  1,  1994 

(869-022-00017-9)  23.00  Jan.  1.  1994 

(869-022-00018-7)  15.00  Jan.  1,  1994 

(869-022-00019-5)  12.00  Jan.  1,  1994 

(869-022-00020-9)  30.00  Jan.  1,  1994 

(869-022-00021-7)  30.00  Jan.  1,  1994 

(869-022-00022-5)  15.00  Jan.  1,  1994 

(869-022  -0002a-3)  30.00  Jan.  1,  1994 

(869-022-00024-1)  35.00  Jan.  1,  1994 

(869-022-00025-0)  14.00  Jan.  1,  1994 

(869-022-00026-8)  22.00  Jan.  1,  1994 

(869-022-00027-6)  29.00  Jan.  1.  1994 

(869-022-00028-^)  23.00  Jan.  1,  1994 

(869-022-00029-2)  29.00  Jan.  1,  1994 

(869-022-00030-6)  30.00  Jan.  1.  1994 

(869-022-00031-4)  15.00  sjan.  1.  1994 

(869-022-00032-2)  21.00  Jan.  1,  1994 

(869-022-00033-1)  37.00  Jan.  1,  1994 

(869-022-00034-9)  14.00  Jan.  1,  1994 

(869-022-0003&-7)  12.00  Jan.  1,  1994 

(869-022-00036-5)  16.00  Jan.  1,  1994 

(869-022-00037-3)  28.00  Jan.  1,  1994 

(869-022-00038-1)  22.00  Jan.  1.  1994 

(869-022-00039-0)  20.00  Jan.  1,  1994 

(869-O22-0004O-3)  32.00  Jan.  1,  1994 

(869-022-00041-1)  30.00  Jan.  1,  1994 

(869-022-00042-0)  32.00  Jan.  1,  1994 

(869-022-00043-8)  26.00  Jan.  1,  1994 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH- 
(Comprhlng  a  Comptefe  CFR  S«t) 

nto  stock  Numbef 


-Continued 


Price 


140-199  (88»-022^XXH4-6)  13.00 

200  1199  (88»-022  00045-4)  23.00 

120(>  End  (869-022-00046-2)  16.00 

15  Ports:. 

0-299  (869-022-00047-1)  15.00 

300-799  (869-022-0004&-9)  26.00 

800-En(l  (869  022  O004&-7)  23.00 

16  Ports:. 

0-149   (869  022-00050-1)  6.50 

150-999   '869  022-00051-9)  18.00 

1000-End  (869^022-00052-7)  25.00 

17  Parts: 

1   199   (869-022-00054-3)  20.00 

200-239  (889-019-0005&-1)  23.00 

240-End  (869-022-00056-0)  30.00 

18  Ports:. 

1-149   (869-022-00057-8)  16.00 

150-279  (86B-022-00058-6)  19.00 

280-399  (869-022-00059-4)  13.00 

400-End (869-022-00060-8)  11.00 

19  Ports:. 

1-199   (869-019-00061-5)  35.00 

200-End  (869-022-00062-4)  12.00 

20  Ports:. 

1-399  (869-022-00063-2)  20.00 

400-499  (869-019-00064-0)  31.00 

500-End (869-022-00065-9)  31.00 

21  Ports:. 

1-99  (869-022-00066-7)  16.00 

100-169  (886-022-00067-5)  21.00 

170-199  (869-022-00068-3)  21.00 

200-299  (869-022-00069-1)  7.00 

300-499  (889-022-00070-5)  36.00 

500-599   (889-022-00071-3)  16.00 

600-799  (889-022-00072-1)  8.50 

80(V^1299  (889-022-00073-0)  22,00 

1300-End  (889-022-00074-8)  13.00 

22  Ports:. 

1  299  (889-022-00075-6)  32.00 

rioo  End (889-022-00076-4)  23.00 

23      (889-019-00077-1)  21.00 

24Partt:. 

0-199  (869-022-0007&-1)  36.00 

200-499  (869-019-00079-8)  36.00 

500-899  (869-022-00080-2)  20.00 

70O  1699  (869-022-00081-0)  39.00 

TOO  End  (889-022-00082-9)  17.00 

25              (889-022-00083-7)  32.00 

26  Parti.. 

HI  0-1-1.60  (869-019-00084-4)  21.00 

Hl.61-1.169 (869-019-00085-2)  37.00 


Revision 
Date 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1,  1994 

Jan.  1,  1994 
Jan.  1.  1994 
Jan.  1.  1994 


Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  1, 
Apr.  1, 

Apr.  1, 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 
Apr.  1, 
Apr.  1. 
Apr.  1, 

Apr.  1. 
Apr.  1, 
Apr.  1, 

Apr.  1. 
Apr.  1. 
Apr.  1. 
Apr.  1, 
Apr.  1, 
Apr.  1. 

Apr.  1, 
Apr.  1, 


1994 
1993 
1994 

1994 
1994 
1993 
1994 

1993 
1994 

1994 
1993 
1994 

1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 
1994 
1993 

1994 
1993 
1994 
1994 
1994 
1994 

1993 
1993 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— ContinueiJ 
(Comprising  a  Connplete  CFR  Set) 


TIN* 


Stock  Number 


§§1.170-1.300  (869-019-00086-1)  

§§1.301-1.400  (869-022-00087-0)  

§§1.401-1.440  (869-019-00088-7)  

§§1.441-1.500  (869-022-00089-6)  

§§1.501-1.640  (869-022-00090-0)  

§§1.641-1.850  (869-022-00091-8)  

§§1.851-1.907  (869-017-00092-5)  

§§1.908-1.1000 (869-022-00093-4)  

§§1.1001-1.1400  (869-022-00094-2)  

§§1.1401-End  (867-022-00095-1)  

2-29  (869-022-00096-9)  

30-39  „ (869-022-00097-7)  

40-49  (869-019-00098-4)  

50-299  (869-022-00099-3)  

300-499  (869-022-00100-1)  

500-599  (869-022-00101-9)  

600-End  (869-022-00102-7)  

27  Ports:. 

1-199  (869-019-00103-4)  

200-End (869-022-00104-3)  

28  Ports:. 

&  42  (869-019-00105-1)  

43^  End  (869-019-00106-9)  

29  Ports:. 

0-99  (869-019-00107-7)  21.00 

100-499  (869-019-00108-5)  9.50 

500-899  (869-019-O0109-3)  36.00 

900-1899  (869-019-0011O-7)  17.00 

1900-1910  (§§1901.1  to  1910.999)  (869-019-00111-5)  31.00 


Price 

23.00 
17.00 
31.00 
22.00 
21.00 
24.00 
27.00 
27.00 
24.00 
32.00 
24.00 
18.00 
13.00 
14.00 
24.00 
6.00 
8.00 

37.00 
13.00 

27.00 
21.00 


Revision 
Dote 


1910  (§§1910.1000  to  end)  (869-019-00112-3) 

1911-1925  (869-019-00113-1) 

1926  (869-019-001 14-0) 

1927-End  (869-019-0011&-8) 

30  Parts:. 

I  199  (869-019-00116-6) 

200-699  (869-019-00117-4) 

700-End (869-019-00118-2) 

31  Ports:. 

0-199  (869-019-00119-1) 

200-End (869-019-00120-4) 

32  Ports:. 

1-39.  Vol.  I  

1-39.  Vol.  n 

1-39.  Vol.  m  

1-190  (869-019-00121-2) 

191-399  (869-O19-O0122-1) 

400-629  (869-019-00123-9) 

630-699  (869-019-00124-7) 

700-799  (869-019-00125-5) 

800  End (869-019-00126-3) 

33  Ports:. 


21.00 
22.00 
33.00 
36.00 

27.00 
20.00 
27.00 

18.00 
29.00 

15.00 
19.00 
18.00 
30.00 
36.00 
26.00 
14.00 
21.00 
22.00 


Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 
Apr. 

Apr. 
Apr. 

July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

July 

July 

July 

6  July 

July 

July 


993 
994 
993 
994 
994 
994 
993 
994 
994 
994 
994 
994 
993 
994 
994 
994 
994 

993 
994 

993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
993 
993 
993 
993 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH 
{Comprtsiog  a  Comptete  CFP  Set) 

Slock  Numb©f 


-Continued 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 
(Comprising  a  Compiete  CFP  Set) 


1-124  (866-019-00127-1)  . 

125-199  (88B-019-0012&^)  . 

.HMi  Rnd  (869-019-00129-8)  . 

J4  Port*:. 

.   ^       (88&-019-00130-1)  . 

M^  »9  (88»-0ia-00131-0)  . 

400^End (88B-019-00132-8)  . 

J5            (867-019-00133-6)  . 

J«  Partj 

i-iift,   (869-019-O0134-4)  . 

200-End (888-019-00136-2)  . 

37              (869-019-00136-1)  . 

i6  Part* 

0-17  (889-019-00137-9)  . 

IS-End  (889-019-00138-7)  . 

39     (869-019-00139-5)  , 

40  Parts:. 

1-51  (869-019-0014O-9) 

52    (869-019-00141-7) 

5a-59  (869-019-00142-5) 

60  (889-O19-00143-3) 

61-80  (88B-019-00144-1) 

81-85  (888-019-00145-0) 

86-99  (889-019-00146-8) 

1(X>-149  (889-019-00147-6) 

150-189  (889-019-00148-4) 

190-259  (869-019-00149-2) 

260-299  (869-019-00150-6) 

300-399  (869-019-00151-4) 

400-424  (888-019-00152-2) 

425-699  (889-019-00153-1) 

700-789  (889-019-00154-9) 

790-End  (889-019-00155-7) 

41  Chaf3»t%:. 

1.  1-1  to  1-10   

1.  1-11  to  Appendix.  2  (2  Reserved) 

3-6  

7  

8  

9  

10-17  

18.  Vol.  I.  Parts  1^ 

18.  Vol.  II.  Paxts  6-19  

18.  Vol.  m.  Part*  20-52  

19-100  ...„ 

1-100  (889-019-00156-6) 

101   (889-019-00157-3) 

102-200  (889-019-00158-1) 

201  End (889-019-00156-0) 

42  Parti 

.  ^'j  (866-019-00160-3) 


Price 

20.00 
25.00 
24.00 

27.00 
20.00 
37.00 
12.00 

16.00 
35.00 
20.00 

30.00 
30.00 
17.00 

39.00 
37.00 
11.00 
35.00 
29.00 
21.00 
39.00 
36.00 
24.00 
17.00 
39.00 
18.00 
27.00 
28.00 
26.00 
26.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
10.00 
30.00 
11.00 
12.00 


Revision 
Dote 


1M* 


Stock  Number 


Price 


Revision 
Dote 


July 
July 
July 

July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3July 
3  July 
'July 
3  July 
sjuly 
sjuly 
3July 
3  July 
sjuly 
3  July 
3  July 
July 
July 
'July 
July 


993 
993 
993 

993 
993 
993 
993 

993 
993 
993 

993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
993 
993 
993 
993 


24.00       Oct.  1,  1993 


400  429  (869-019-00161-1)  25.00 

430  End  (869-019-00162-0)  36.00 

43  Parts: 

1  '.m  (869-019-00163-8)  23.00 

1000-3999  (869-019-00164-6)  32.00 

400(V-End  (869-019-00165-4)  14.00 

44    (869-019-00166-2)  27.00 

45  Ports:. 

1-199   (869-019-00167-1)  22.00 

200-499  (869-019-00168-9)  15.00 

500-1199  (869-O19-O0169-7)  32.00 

1200-End  (869-019-00170-1)  22.00 

A6  Parts:. 

1  40  (869-019-00178-9)  18.00 

41-69  (869-019-00172-7)  16.00 

70^9  (869-019-00173-5)  8.50 

90-139  (869-019-00174-3)  15.00 

140-155  (869-019-00175-1)  12.00 

156-165  (869-019-00176-0)  17.00 

166-199  (869-019-00177-8)  17.00 

200-499 (869-019^178-6)  2O00 

'm  End  (869-019-00179-4)  15.00 

47  Port*:. 

0-19  (869-019-00180-8)  24.00 

20-39  (869-019-00181-6)  24.00 

40-69  (869-019-00182-4)  14.00 

70-79  (869-019-00183-2)  23.00 

80-End  (869-019-00184-1)  26.00 

48  Chapters:. 

1  (Parts  1-51)  (869-019-00185-9)  36.00 

1  (Parts  52-99) (869-019-0018&-7)  23.00 

2  (Parts  201-251)  (869-019-00187-5)  16.00 

2  (Parts  252-299) (869-01 9-00 18&-3)  12.00 

3-6  (86P.  019-00189-1)  23.00 

7-14  (869-019-00190-5)  31.00 

15-28   (869-019-00191-3)  31.00 

29~End  (869-019-00192-1)  17.00 

49  Parts:. 

1-99  (869-019-00193-0)  23.00 

100-177  (869-019-00194-8)  30.00 

178-199  (86^-019-00195-6)  20.00 

200-399  (869-019-00196-4)  27.00 

400-999  (869-019-00197-2)  33.00 

1000-1199  ; (869-019-00198-1)  18.00 

1200-End  (869-019-00199-9)  22.00 

50  Parts:. 

1  199  (869-019-00200-6)  23.00 

200-599  (869-019-00201-4)  21.00 

600-End (869-019-00202-2)  22.00 


Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 


1993 
1993 

1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 

J993 
1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 
1993 
1993 
1993 
1993 

1993 
1993 
1993 


See  footnotes  at  end  of  table. 


See  footnotes  at  end  of  table. 


CHECKLIST  OF  CFR  VOLUMES  FOR  THIS  MONTH— Continued 

(Compniifig  a  Cornpi«fe  CfR  Set) 


111* 

Cf-i  ^n<lei    in.-1  firM-Jing  Aicli           , 

Stock  Nurobef 
,.     (86&-022-00053-5)  

Pnre 

...       38.00 

...     829.00 

...     188.00 
...     188.00 
...     223.00 
...     244.00 
2.00 

PevisSon 

Dale 

Jan.  1,  1994 

C'VTicMote  '  *V4     FS  set  , 

1994 

MK:roftcr>e  C^S  tdrtion  . 

L,,;..^.;  '.t  ^1  I  ,.,:.c  :. me  mailing)  ..., 

1991 

Complete  set  (one-time  mailing)  ..., 
Complete  set  (one-time  mailing)  .... 
Subscription  (mailed  as  issued)  , 

1992 

1993 

1994 

Individual  copies  

1994 

■Because  title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

The  July  1.  1985  edition  of  32  CFR  parts  1—189  contains  a  note  only  for  parts  1— 
39  Inclusive.  For  the  full  text  of  the  Defense  Acquisition  Regulations  in  parts  1 — 
39.  consult  the  three  CFR  volumes  Issued  July  1,  1984,  containing  those  parts. 

The  July  1.  1985  edition  of  41  CFR  chapters  1—100  contains  a  note  only  for  chap- 
ters 1  to  49  inclusive.  For  the  full  text  of  procurement  regulations  in  chapters  1  to 
49,  consult  the  three  CFR  volumes  Issued  July  1.  1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  April  1, 
1990  through  March  31,  1993.  The  CFR  volume  issued  April  1,  1990  should  be  re- 
tained. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  July  1,  1991 
through  June  30.  1993.  The  CFR  volume  issued  July  1,  1991  should  be  retained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  January  1, 
1993  to  December  31.  1993.  The  CFR  volume  Issued  January  1,  1993  should  be  re- 
tained. 

Order  from  Superintendent  of  Documents,  Attn:  New  Orders,  PO  Box  371954. 
Pittsburgh,  PA  15250-7954.  Charge  orders  (VISA,  MasterCard,  or  GPO  Deposit  Ac- 
count) may  be  telephoned  to  the  GPO  order  desk  at  (202)  512-1800  from  8:00  a.m.  to 
4:00  p.m.  eastern  time.  Monday-Friday  (except  holidays). 


Other  Pelot&d  Publicotions 


Title  Price 

Federal  Register: 

Yearly  subscription  (with   FR  Index 

andLSA)  490.00 

Yearly     subscription     (without     FR 

Index  and  LSA) 444.00 

Individual  copies  6.00 

Federal     Register    Document    Drafting 

Handbook  5.50 

Guide  to  Record  Retention  Require- 
ments in  the  Code  of  Federal  Regu- 
lations        20.00 

List  of  CFR  Sections  Affected,  1973-1986 

(Titles  1  through  16)  Vol.  I  27.00 

(Titles  17  through  27)  Vol.  U 25.00 

(Titles  28  through  41)  Vol.  HI  28.00 

(Titles  42  through  50)  Vol.  IV  25.00 

LSA  (List  of  CFR  Sections  Affected): 
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CHANGES  JANUARY  3,  1994  THROUGH  JULY  29,  1994 

TITLE  1 -GENERAL  PROVISIONS 

6681 

..22959 

Chapter    III— Administrative    Con- 

6682  

6683 

..23611 
..24027 

ference    of    ttie    United    States 

6684 

..24335 

(Parts  300-399) 

6685 

..24337 

6686 

..24627 

Paye 

6687 

..24629 

305  Amended 6213 

6688 

..24883 

310  Amended 6213 

6689 

.25783 

6690 

..26407 

TITLE  3-THE  PRESIDENT 

6691 

..26683 

6692 

..26733 

Presidential  Documents 

6693 

..26923 

Proclamations 

6694 

6695 

..27963 
..28459 

.983  Suspended  by  Proc.  6693 26923 

6696 

..28461 

6679  See  Proc.  6660 8115 

6697 

..28463 

6641  Modified  by  Proc.  6650 8115 

6698 

..28757 

See  Proc.  6704 34329 

6699 

..30663 

6644 1261 

6700 

..30665 

6645 2723 

!^6701 

..31101 

6646 2925 

6702 

..32309 

6647 2927 

6703 

..32643 

6648 5691 

6704 

..34329 

6649 5693 

6705 

..34343 

6650 8115 

6706 

..36893 

6651 10049 

6707 

..37395 

6652 10265 

6708 

..38873 

6653 10721 

6654 10723 

Executive  Orders 

6655 10725 

19191/i   Revoked   m  part  by  PLC 

6656 11175 

7046 

..24648 

6657 13639 

Revoked  in  part  by  PLO  7065 

6658 14357 

.35054 

6659 14729 

March  14.  1911  See  PLO  7068 

..35859 

6660 14731 

December    12,    1917    Revoked   in 

6661 16505 

part  by  PLO  7029 

...8868 

6662 16507 

3406  Revoked  in  part  by  PLO  7048 

6663 16769 

.24649 

6664 16961 

Corrected 

.29661 

6665 17453 

4257  Revoked  in  part  by  PLO  7056 

6666 17455 

.29206 

6667 17911 

5327  Revoked  in  part  by  PLO  7039 

6668 18287 

6669 18289 

.19641 

6016  Revoked  in  part  by  PLO  7039 

6670 18467 

.19641 

6671 18469 

7038  Revoked  in  part  by  PLO  7039 

6672 18471 

.19641 

6673 18707 

7048  Revoked  in  part  by  PLO  7048 

6674 19123 

.24649 

6675 19125 

7693  Revoked  in  part  by  PLO  7028 

6676 19629 

...7226 

6677 21913 

8248   Superseded   or   revoked   in 

6678 22123 

part  by  EO  12919 

.29526 

6679 22955 

8685  Revoked  in  part  by  PLO  7045 

6680 22957 

.24947 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,  1994  THROUGH  JULY  29.  1994 


TITLE  3       Exocuttve  Ord«a— Con. 
10222  Superseded  or  revoked  by 

EO  12919 29525 

10480  Superseded  or  revoked  by 

EO  12919 29525 

10647  Superseded  or  revoked  by 

EO  12919 29525 

10789  Amended  by  EO  12919 29525 

11063    Revised    and    revoked    in 

part  by  EO  12892 2939 

11179  Superseded  or  revoked  by 

EO  12919 29525 

11355  Superseded  or  revoked  by 

EO  12919 29525 

11790  Amended  by  EO  12919 29525 

11912  Superseded  or  revoked  in 

part  by  EO  12919 29525 

12002  See  EO  12923 34551 

12148  Superseded  or  revoked  by 

EO  12919 29525 

12214  See  EO  12923 34551 

12260  See  EO  12892 2939 

Supplemented  by  EO  12898 7629 

12258  Revoked  by  EO  12892 2939 

12521  Superseded  or  revoked  by 

EO  12919 29525 

12582  Revoked  by  EO  12913 23115 

12649  Superseded  or  revoked  by 

EO  12919 29525 

12722    Continued    by    Notice    of 

July  19.  1994 37151 

12724    Continued    by    Notice    of 

July  19.  1994 37151 

12729  Revoked  by  EO  12900 9061 

12735  See  EO  12923 34561 

12755  See  EO  12923 34551 

12759    Revoked    in    part    by    EO 

12902 11463 

12773  Superseded  or  revoked  In 

part  by  EO  12919 29525 

12775  See  EO  12914 24339 

See  EO  12917 26925 

See  EO  12920 30501 

See  EO  12922 32646 

12779    Revoked   in    part   by    EO 

12917 28925 

See  EO  12920 30603 

See  EO  12922 32645 

12808    Continued    by    Notice    of 

May  25.  1994 27429 

12810  See  Notice  of  May  25.  1994 

27429 

12831  See  Notice  of  May  25,  1994 

27429 

12840  Superseded  by  EO  12903 11473 

12846  See  Notice  of  May  25.  1994 

27429 


2851  See  EO  12923 34561 

2853    Revoked    in    part    by    EO 

12917 26925 

2863  See  EO  12922 32646 

2864  Amended  by  EO  12890 499 

Amended  by  EO  12921 30667 

See  EO  12921 30667 

2872  See  EO  12922 32646 

2873  See  EO  12902 11463 

2874  See  EO  12899 8113 

2875  5eeEO  12989 7629 

2878  Amended  by  EO  12912 22949 

2882  Amended  by  EO  12907 18291 

2890 499 

2891 2935 

2892 2939 

See  Memorandum  of  Jan.   17, 

1994 8513 

2893 4233 

2894 4237 

2896 4239 

2896 6615 

2897 5517 

2898 7629 

2899 8113 

2900 9061 

2901 10727 

2902 11463 

2903 11473 

2904 13179 

2905 14733 

2906 17671 

2907 18291 

2908 21907 

2909 21909 

2910 21915 

2911 21121 

2912 22949 

2913 23115 

2914 24339 

See  EO  12920 30501 

See  EO  12922 32645 

2916 26775 

2916 25779 

2917  See  EO  12920 30601 

2918 28205 

2919 29525 

2920  See  EO  12922 32646 

2921 30667 

2922 30667,  32646 

2923 34551 

2925 26917 
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Administrativ©  Orders 

Memorandums: 

Dec.  30,  1992  See  Memorandum  of 

Apr.  21.  1994 21619 

Jan.  1.  1994 653 

Jan.  8.  1994 5071 

Jan.  17,  1994 8513 

See  EO  12892 2939 

Jan.  29.  1994 5929 

Mar.  10.  1994 14079 

Mar  29.  1994 17223 

Mar.  30.  1994 17229 

Apr.  21.  1994 19627.  21619 

Apr.  29.  1994 22961.  22953 

June  20.  1994 33413 

June  30.  1994 34341 

July  11.  1994 36017 

Sotices: 

May  26,  1994 27429 

July  19.  1994 37161 

Presidential  Determinations: 

No.  93-16  of  Mar.  20.  1993  Termi- 
nated in  part  by  USTR  no-- 

tice  of  Mar.  10.  1994 11360 

No.  94-7  of  Dec.  18,  1993 1 

No.  94-8  of  Jan.  5,  1994 7893 

No.  94-9  of  Jan.  5.  1994 2929 

No.  94-10  of  Jan.  6,  1994 2931 

No.  94-11  of  Jan.  13,  1994 4647 

No.  94-12  of  Jan.  16,  1994 2933 

No.  94-13  of  Jan.  14.  1994 4777 

No.  94-14  of  Feb.  1.  1994 5931 

No.  94-15  of  Feb.  18,  1994 10047 

No.  94-16  of  Mar.  16.  1994 14081 

No.  94-17  of  Mar.  20.  1994 14735 

No.  94-18  of  Mar.  22.  1994 14737 

No.  94-19  of  Mar.  25.  1994 16609 

No.  94-20  Of  Mar.  30.  1994 17226 

No.  94-21  of  Mar.  30.  1994 17227 

No.  91-22  Of  Apr.  1.  1994 17231 

No.  94-23  of  May  3.  1994 24625 

No.  94-24  of  May  16.  1994 28759 

No.  94-26  of  May  16,  1994 27431 

No.  94-26  of  June  2,  1994 31103 

No.  94-27  of  June  2,  1994 31105 

No.  94-28  of  June  6,  1994 31107 

No.  94-29  of  June  27,  1994 36211 

No.  94-30  of  June  30,  1994 35607 

No.  94-31  of  July  1,  1994 35609 

No.  94-32  of  July  12,  1994 37649 

No.  94-33  of  July  14,  1994 37147 

No.  94-34  of  July  15,  1994 37149 

Superseded 37397 

No.  94-36  of  July  17  1994 38099 


No.  94-36  of  July  19,  1994 37153 

No.  94-37  of  July  19,  1994 38649 

No.  94-39  of  July  2619.  1994 38661 


TITLE  5-ADMINISTRATIVE 
PERSONNEL 

Chapter  I— Office  of  Personnel 
Management  (Parts  1  —  1199) 

110.101  Introductory  text  amend- 
ed  2946 

110.102  (c)  amended 2946 

179  Authority  citation  revised 35214, 

36216 

179.102  Revised 36216 

179.201—179.218  (Subpart  B)  Re- 
vised  36216 

179.301—179.309  (Subpart  C)  Re- 
vised  35214 

330.301  Revised;  interim 32872 

330.302  Revised;  interim 32872 

330.303  (a)  removed;  (b)  introduc- 
tory text  and  (4)(iii)  revised; 
interim 32872 

330.304  Revised;  interim 32872 

330.306  (a),  (b)  and  (d)  revised;  in- 
terim   32872 

330.306  Revised;  interim 32872 

^.307  (a)(1),  (b)  and  (c)  revised; 

interim 32872 

330.404  Revised;  interim 32873 

330.405  (c)  revised;  interim 32873 

330.406  (c)  and  (e)  revised;  in- 
terim   32873 

330.407  Revised;  interim 32873 

330.801  (c)  amended;  (d)  removed; 

interim 32873 

332.314  Revised;  interim 32873 

351.803  (a)  revised;  interim 32873 

351.807  Added;  interim 32873 

631  Authority  citation  revised 24029 

531.201  Corrected 5223 

531.206  (a)(3)  and  (4)  amended 11700 

531.301  Regulation  at  68  F  3200 
confirmed  and  amended 11700 

531.302  (a)  revised 11700 

531.304  Regxilation  at  58  FR  3201 

confirmed 11700 

531.406  (b)(2)(iii)  correctly  des- 
ignated  6223 

531.412  (a)  revised;  interim 24029 

631.414   b)  revised;  interim 24030 

532  Tet  iinical  correction 26847 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,  1994  THROUGH  JULY  29,  1994 


TITLE  5      Chapter  l-Con. 
532.201—532.283  (Subpart  B)  Reg- 
ulation at  58  FR  59640  con- 
firmed; Appendix  D  amended 
11710 

Regriilatlon  at  58  FR  68717  con- 
nrmed 13181 

Appendixes  B  and  D  amended; 
Interim 13641.  36352 

Regulation  at  58  FR  45414  con- 
firmed  26585 

Reerulations  at  58  FR  64366  and 
68716  confirmed 27213 

Appendix  A  amended:  interim 
30603 

Rerulation  at  59  FR  13641  con- 
firmed  36019 

532.509  Regulation  at  58  FR  3201 

confirmed 11700 

560.103  Regulation  at  58  FR  3201 
confirmed 11700 

550.104  Regulation  at  58  FR  3201 
confirmed 11700 

550.105  Regulation  at  58  FR  3201 
confirmed 11700 

550.106  Regulation  at  58  FR  3201 
confirmed 11700 

560.107  Regulation  at  68  FR  3201 
confirmed 11700 

550.113  (d)(1)  and  (2)  revised 11701 

550.901  Regulation  at  56  FR  20344 
confirmed 33416 

550.902  Regulation  at  56  FR  20344 
confirmed  and  amended 33416 

550.903  Regulation  at  56  FR  20344 
confirmed 33416 

550.904  Regulation  at  56  FR  20344 
confirmed  and  revised 33416 

560.905  Regulation  at  56  FR  20844 
confirmed 33416 

550.906  Regulation  at  56  FR  20344 
confirmed 33416 

(b)  revised 33417 

550.907  Regulation  at  56  FR  20344 
confirmed 33416 

560.901—550.907  (Subpart  I)  Regu- 
lation at  56  FR  20345  con- 
firmed  33416 

575.102  Regulation  at  68  FR  3201 

confirmed 11700 

575.202  Regulation  at  58  FR  3201 

confirmed 11700 

575.205  Regulation  at  68  FR  3201 

confirmed 11700 

575.302  Regulation  at  68  FR  3201 

confirmed 11700 

(a)(4)  revised 11701 


582  Added;  interim 14541 

591.201-591.211  (Subpart  B)  Ap- 
pendix A  revised 13850 

591.401—591.406  (Subpart  D)  Reg- 
ulation at  58  FR  51566  con- 
firmed  29351 

630  Authority  citation  revised 4242 

630.901—630.915   (Subpart    I)    No- 
menclature change;  interim 
4242 

630.901  (b)  revised;  interim 4242 

630.902  Amended;  interim 4242 

630.903  Revised;  Interim 4242 

630.905  (b)  and  (c)  amended;  in- 
terim  4242 

630.907  (c)  and  (d)(1)  revised;  in- 
terim  4242 

630.908  (c)  amended;  Interim 4243 

630.910  (a)(2)  removed;  (a)(3).  (4) 

and  (5)  redesignated  as  new 
(a)(2).  (3)  and  (4);  interim 4243 

630.913  (a)  revised;  interim 4243 

630.914  Revised;  interim 4243 

630.915  Removed;  interim 4243 

630.1001  (a)  amended;  (b)(2)  re- 
vised; interim 4243 

630.1002  Amended;  interim 4243 

630.1003  (a)  introductory  text  re- 
vised; (aK2)  amended;  In- 
terim  4243 

630.1004  (d)  and  (h)  introductory 
text  revised;  (J)  amended;  in- 
terim  4243 

630.1005  (c)  amended;  Interim 4243 

630.1007  (b)  and  (c)  amended;  in- 
terim  4243 

630.1008  (a)  introductory  text,  (c) 
and  (d)(1)  revised;  (a)(1)  and 

(2)  amended;  Interim 4243 

630.1010  (a)(2)  revised;  interim 4243 

630.1012  (a)  revised;  interim 4243 

630.1013  Heading  and  (a)  revised; 
Interim 4243 

630.1015  Heading  and  (a)  revised; 
Interim 4244 

630.1016  Revised:  Interim 4244 

733  Revised;  interim 5314 

772.102  (d)  and  (g)  removed;   (e) 

and   (f)   redesignated   as   (d) 

and  (e);  new  (e)  amended 36353 

831  Technical  correction 38101 

831.105  Regulation  at  58  FR  52880 

confirmed 12144 

831.112  Regulation  at  68  FR  52880 

confirmed 12144 
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831.601    Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.603  Regulation  at  68  FR  52880 
confirmed 12144 

831.604  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.605  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.606  Regulations  at  58  FR 
52880  and  52882  confirmed 12144 

831.607  Regulations    at    58    FR 

52880  and  52882  confirmed 12144 

831.608  Regulation  at  58  FR  52882 
confirmed 12144 

831.609  Regulation  at  58  FR  52882 
confirmed 12144 

831.610  Regulation  at  58  FR  52882 
confirmed 12144 

831.611  Regulations  at  58  FR 
52880.  52881  and  52882  con- 
firmed  12144 

831.612  Regulations    at    58    FR 

52881  and  52882  confirmed 12144 

831.613  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.614  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.615  Regulation  at  58  FR  52882 
confirmed 12144 

831.616  Regulation  at  58  FR  52882 
confirmed 12144 

831.617  Regulation  at  58  FR  62882 
confirmed 12144 

831.618  Regulation  at  58  FR  52882 
confirmed 12144 

831.619  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.620  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.621  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.622  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.623  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.624  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.625  Regulation  at  58  FR  52882 
confirmed 12144 

831.626  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.627  Regulation  at  58  FR  52882 
confirmed 12144 

831.628  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 


831.629  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.630  Regulations  at  58  FR 
52881  and  52882  confirmed 12144 

831.631  Regulation  at  58  FR  52882 
confirmed 12144 

831.632  Regulation  at  58  FR  52882 
confirmed 12144 

831.641  Regulation  at  68  FR  52882 
confirmed 12144 

831.642  Regulation  at  58  FR  52882 
confirmed 12144 

831.643  Regulation  at  58  FR  52882 
confirmed 12144 

831.644  Regulation  at  58  FR  52882 
confirmed 12144 

831.645  Regulation  at  58  FR  52882 
confirmed 12144 

831.651  Regulation  at  58  FR  52882 

confirmed 12144 

831.661  Regulation  at  58  FR  52882 
confirmed 12144 

831.662  Regulation  at  58  FR  52882 
confirmed 12144 

831.663  Regulation  at  58  FR  52882 
confirmed 12144 

831.664  Regulation  at  58  FR  52883 
confirmed 12144 

831.665  Regulation  at  58  FR  52882 
confirmed 12144 

831.671  Regulation  at  58  FR  52882 
confirmed 12144 

831.672  Regulation  at  58  FR  52882 
confirmed 12144 

831.673  Regulation  at  58  FR  52882 
confirmed 12144 

831.681  Regulation  at  68  FR  52882 
confirmed 12144 

831.682  Regulation  at  58  FR  52882 
confirmed 12144 

831.683  Regulation  at  58  FR  &2882 
confirmed 12144 

831.684  Regulation  at  58  FR  52882 
confirmed 12144 

831.685  Regulation  at  58  FR  52882 
confirmed 12144 

831.701  Regulation  at  58  FR  52881 

confirmed 12144 

831.1211  Removed:  new  831.1211 
redesignated  from  831.1212 27214 

831.1212  Redesignated  as  831.1211; 
new  831.1212  redesignated 
from  831.1213 27214 

831.1213  Redesignated  as  831.1212 
27214 


16 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,   1994  THROUGH  JULY  29,  1994 


TITLE  5      Chapter  i-Con. 
i«1.22irJ     Keguiaiion    at    58    FR 

52882  confirmed 12144 

837.505  Added 10267 

838  Technical  correction 38101 

838.711  Regulation  at  58  FR  52882 

confirmed 12144 

838.733  Reerulation  at  58  FR  52882 

confirmed 12144 

838.921  Reerulation  at  58  FR  52882 
confirmed 12144 

838.922  Regrulatlon  at  58  FR  52882 
confirmed 12144 

838.1006    Regulation    at    58    FR 

52882  confirmed „ 12144 

838.1016    Regulation    at    58    FR 

52882  confirmed 12144 

841.401—841.413  (Subpart  D)  Ap- 
pendix A 38101 

842  Technical  correction 38101 

842.602  Regulation  at  58  FR  52883 

confirmed 12144 

842.615  Regulation  at  58  FR  52883 

confirmed 12144 

890  Technical  correction 38101 

890.109  Regulation  at  58  FR  47824 

confirmed 12145 

890.301  Regulation  at  58  FR  47824 

confirmed 12145 

890.304  Regulation  at  58  FR  47825 

confirmed 12145 

890  306  Regulation  at  58  FR  47825 

confirmed 12145 

890.803  Regulation  at  58  FR  52882 

confirmed 12144 

890  805  Regulation  at  58  FR  52882 

confirmed 12144 

890  1006  Added;  interim 24030 

Chapter  li  -  Merit  Systems  Protec- 
tion board  (Parts  1200-1299) 

14739 

1201  22  (b)  amended 31109 

1201  23  Example  revised 31109 

1201  27  (b)  amended 31109 

1201  37  (aK3)  amended 31109 

1201  112  Revised 22125 

1201.115  (b)(1)  and  (2)  revised:  (c) 
redesignated  as  (d);  new  (c) 

added 30863 

1201  116  Redesignated  as  1201.117; 

new  12»1.116  added 30864 

1201.117  Redesignated  as  1201.118: 
new  1201.117  redesignated 
fi-om  1201.116 30864 


1201.118  Redesignated  as  1201.119; 
new  1201.118  redesignated 
from  1201.117 30864 

1201.119  Redesignated  as  1201.120: 
new  1201.119  redesignated 
from  1201.118 30864 

1201.120  Redesignated  from 
1201.119 30864 

1201.154  (a).  (bKl)  and  (d)  amend- 
ed  31109 

1201  Appendix  II  revised 14739 

Appendix  ni  amended 14740 

1209  5  (c)  amended 31110 

Chapter  VI  — Federal  Retirement 
Ttirift  Investment  Board  (Parts 
1600-1699) 

1620.72  (d)  removed:  Interim 1889 

1620.73  Removed:  new  1620.73  re- 
designated from  1620.74:  in- 
terim  1889 

1620.74  Redesignated  as  1620.73: 
new  1620.74  redesignated 
from  1620.75:  interim 1889 

1620.75  Redesignated  as  1620.74: 
new  1620.75  redesignated 
from  1620.76:  interim 1889 

1620.76  Redesignated  as  1620.75: 
Interim 1889 

1620.83  (c)  removed:  interim 1889 

1620.84  Removed:  new  1620.84  re- 
designated from  1620.85;  in- 
terim  1890 

1620.85  Redesignated  as  1620.84: 
new       1620.85       redesignated 

from  1620.86:  interim 1890 

1620.86  Redesignated  as  1620.85; 
Interim 1890 

1630.5  (a)  revised 26409 

Chapter  XI— Armed  Forces  Retire- 
ment Home  (Parts  2100—2199) 

2100  Added 30669 

Chapter  XIV— Federal  Labor  Rela- 
tions Authority,  General  Coun- 
sel of  the  Federal  Labor  Rela- 
tions Authority  and  Federal 
Service  Impasses  Panel  (Parts 
2400-2499) 

Chapter  XTV  Appendix  A  amend- 
ed  30504 
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Chapter  XVI— Office   of  Govern- 
ment Ethics  (Parts  2600-2699) 

2610.201  (f)  amended 34755 

2634.409  Added  (0MB  numbers) 34756 

2634.601  0MB  numbers 34756 

2634.603  0MB  numbers 34756 

2635.403  (a)  amended 4780 

2635.803  Amended 4780 

2635  Appendix  A  added 4780 

2636  Authority  citation  revised 
34756 

2636.205  0MB  numbers 34756 

2638.203  (b)(6)  revised;  interim 12148 

2638.702  (a)(2)  introductory  text, 
(3)  introductory  text,  (11)  and 

(ill)  revised:  Interim 12148 

2638.703  Revised:  interim 12148 

2638.704  (a),  (b)(4),  (c)  and  (d)  re- 
vised; interim 12149 

2641  Authority  citation  revised 

34756 

2641.101  Amended 34756 

Chapter     XLVIII— Nuclear     Regu- 
latory Commission  (Part  5801) 

Chapter  XLVIII  E.stablished 17459 

Chapter  LXI 1 1— Inter-America 
Foundation  (Part  7301) 


Chapter  LXIII  Established 3772 

Proposed  Rules: 

185 24661 

213 4601,  24966 

300 8419,  30717.  32042 

316  > 4601 

317 6593 

351 27509 

410 6593 


412. 
532. 
575. 


...6593 
.30533 
.34393 


591 27314 

630 24560 

772 7909 

842 38376 

870 31171 

871 31171 

872 31171 

873 31171 

874 31171 

890 24062,  26847,  31171 

1201 18764 

1209 18502 


1320 29738 

1630 14371 

2400—2499  (Ch.  XIV) 22537 

3201 36480 

TITLE  7-AGRICULTURE 

Subtttte  A— Office  of  the  Secretary 
of  Agriculture  (Parts  0—26) 

1.91—1.94  (Subpart  F)  Removed 

36019 

1.410^1.429  (Subpart  M)  Added 8824 

2.15  Heading  revised:  (b)  removed 

36020 

2.19  (bK38)  added 18709 

2.21  (bKl).  (6),  (8).  (10).  (11),  (13). 
(14).  (15),  (19),  (20),  (21),  (24). 
(31),    (36)    and    (39)    revised: 

(bK40)  through  (43)  added 14084 

2.23  (b)(32)  added 2725 

2.25  (e)(17)  added 21917 

(eK16)  added 31917 

2.30  (h)  added 36020 

2.35  (a)  amended 8830 

2.60  (a)(45)  added 18709 

2.65  (aKD.  (6).  (9).  (11).  (12),  (14), 
(15),  (16),  (20),  (21),  (22),  (25), 
(32).  (37)  and  (40)  revised:  sec- 
ond (aK42)  redesignated  as 
(aX43):    (a)(44)    through    (47) 

added 14084 

2.71  (a)(33)  added 2725 

2.92  Removed 36021 

2.106  (ax65)  through  (G9)  added 

36021 

7.15  (bXll)  revised 15827 

16  Authority  citation  revised 3981 

16  4  Revised 3981 

16.5  Re  vised 3981 

25  Added;  interim 2689 

Chapter  I— Agricultural  Moriceting 
Service  (Standards,  Inspections, 
Marketing  Proctices),  Depart- 
ment of  Agriculture  (Parts 
27-209) 

28.909  (b)  revised 26410 

28.911  (a)  amended 26410 

29.8001  Table  amended 27215 

51  Authority  citation  revised 31504 

51  38  R.evised 31504 

54.27  Regulation  at  58  FR  64670 
eff.  date  corrected  to  12-9-93 
1890 
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TITLE  7      Chopter  I -Con. 
Reffulation  at  58  P'R  64670  con- 
firmed  13643 

58  Authority  citation  revised 5934 

58.43  Revised 5934 

58  45  Revised 5934 

58  101  (c)  amended:  Intertm 24321 

58.126  (eH5Hll)  redesignated  as 
(e)(5)(lll).        new        (eHSMll) 

added;  Interim 24321 

58  305  (f)  revised 1264 

58  323  Removed 1264 

58.346  Revised 1264 

58.2425-58.2435        (Subpart        O) 

Added 1264 

61  26  Removed 26411 

61  27  Revised 26411 

61.28  Removed 26411 

61  29  Removed 26411 

61  43  Undesigrnated  center  head- 
ing and  text  removed 26411 

68  Determination 26585 

80  Regulation  at  58  FR  29098  con- 
firmed  25786 

91.5  (aHlXli).  (2X1)  and  (111)  re- 
vised: (a)(3)  and  (b)  amended: 

Interim 24321 

91.37  (a)  Introductory  text 
amended;  Tables  1  through  6 

revised;  Interim 24321 

93.3  (a)  amended;  Interim 24324 

93.102  (a)(1)  and  (2)  revised:  in- 
terim  34334 

94.3  (3)  amended;  intertm 34325 

95.2  Amended;  interim 24325 

98.3  (bH3)  revised;  interim 24325 

100.32  (a)  suspended;  eff.  7-1-94  to 

8-31-94 6869 

110   Regulation   at   58   FR   42448 

corrected 15313 

201  104  (ai  revised 655 

Chapter  II  — Food  and  Nutrition 
Service  Department  of  Agri- 
culture  (Parts  210-299) 

210  AuthoiiLj  Citation  revised 1894 

210  11  (a)(2)  amended 23614 

210  18  Regulation  at  58  FR  38584 
confirmed;  (c)  introductory 
text  and  (l)(l)(ili)  amended; 
(iHDdv)  removed;  (IXlKv)  re- 
designated as  (IXlHlv) 1894 

210.19  Regulation  at  58  FR  38586 
confirmed;    (cH2)(il)  and   (d) 

amended 1894 

210  30  Regulation  at  58  FR  38586 

confirmed 1894 


215  Authority  citation  revised 1894 

215.2  Regulation  at  58  FR  38586 

confirmed 1894 

215.11  Regulation  at  58  FR  38686 
confirmed 1894 

215.13  Regulation  at  58  FR  38586 

confirmed;  (e)  amended 1894 

220  Authority  citation  revised 1894 

220.2  Regulation  at  58  FR  38687 

confirmed 1894 

(1-1)  amended 23614 

220.12  (b)(1)  amended 23614 

220.13  Regulation  at  58  FR  38587 
confirmed 1894 

220.15  Regulation  at  58  FR  38587 
confirmed;  (0  amended 1894 

246  Nomenclature  change 11498 

246.2  Amended 11498 

246.3  (b)  amended;  (c)  and  (e)(4) 
redesignated  as  (c)(1)  and 
(e)(5);  new  (cHl)  revised; 
(c)(2)  and  new  (e)(4)  added 11499 

246.4  (a)(2).  (7).  (10).  (ll>(i).  (13) 
and  (19)  amended:  (a)(8)  and 
(9)    revised;    (aK20)    through 

(23)  added 11499 

246.6  (bMl)  revised;  (f)  added 11500 

246.7  (b)  through  (n)  redeslgmated 
as  (c)  through  (o)  and 
amended;  new  (b)  and  new 
(J)(9)  added;  new  (d).  (hXD  in- 
troductory text  and  (ii)  re- 
vised  11500 

246.9  (g)  amended 11503 

246.11  (cK2)  amended;  (c)(3).  (5). 
(6)  and  (ex4)  revised;  (cX8) 
added 11503 

246.12  (o).  (rX2Xli)  and  (iii) 
amended:  (rH8)  revised 11503 

246.14  (c)  heading,  introductory 
text  and  (1)  revised:  (c)('lO) 
added 11503 

246.16  (a)  through  (1)  revised;  (j) 
and  (k)  removed;  (1)  through 
(q)  redesignated  as  (j) 
through    (o);     new    (liX2Xii) 

and  (ill)  amended 11504 

246.19  (bX3)  revised 11508 

246.24  (a)  revised 11508 

246.25  (b)(2)  amended 11508 

246.27  (a)  through  (d)  and  (f)  re- 
vised  11508 

248  Added;  interim 11517 

248.4  0MB  number  pending 11519 

248.9  OMB  number  pending 11521 

248.10  OMB  number  pending 11521 
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248  11  OMB  number  pending 11524 

248  14  OMB  number  pending 11524 

248  17  OMB  number  pending 11527 

248.18  OMB  number  pending 11527 

250  Authority  citation  revised 16972 

250.3  Amended 16972 

250  41  (aXl)  amended 16972 

250  52  Added 16973 

251  Heading  revised 16974 

251.2  (c)  amended 16974 

251.3  (d)  revised;  (f)  removed:  (g) 
redesignated  as  (0 16974 

251.4  (d)(3)  revised;  (h).  (1)  and  (j) 
redesignated  as  (j).  (k)  and 
(1):  (cK3),  new  (h)  and  (i) 
added;  (d)  and  new  (I)  amend- 
ed  16974 

261.6  (aX4)  revised 16974 

251.7  (a)  revised 16974 

251.8  Heading  and  (d)  revised 18974 

251.9  (a)  and  (c)  revised 16975 

251.10  (aK2)  and  (dXD  amended; 
(e)(2)  revised:  (eX7),  (g).  and 

(h)  added 16975 

253.2  (c)  revised;  interim 1449 

253  6  (bXl)  amended;  interim 1449 

254.2  (d)  revised:  interim 1449 

271.1  (b)  amended 29713 

271.2  Amended 5698.  27434 

Regulation  at  54  FR  24527  con- 
firmed and  amended 16095 

Regulation  at  59  FR  5698  eff. 
date  corrected  In  part  to  2-1- 
92 22723 

271.6  (bXlKil).  (ill),  (vi)  and  (vli) 
amended 29713 

271.7  (dXlKil)  amended 29713 

271.8  Regulation  at  54  FR  24527 
confirmed 16095 

272.1  (gK7KvIII).  (10).  (17X0(3), 
(36).  (84X1)  and  (90)  amended; 
(gX74Xl),  (2)  introductory 
text,  (1)  aind  (II)  redesignated 
as  (gX74XI).  (II)  introductory 

text.  (A)  and  (B) 29713 

(gX130)  added 2731 

(gX131)  added .5699 

Regulation  at  54  FR  24527  con- 
firmed: igiil32>  added 16095 

(g)(133i  added 18978 

Regulation  at  59  FR  5699  eff. 
date  corrected  in  part  to  2-1- 

92 22723 

(gX134)  added:  interim 30666 

(gX136)  added 34561 


272.2  Regulation  at  54  FR  24527 

conriimed 16096 

(aX2)  amended 29713 

272.4  Regulation  at  54  FR  24527 
confirmed 16096 

272.5  Regulation  at  54  FR  24527 
confirmed 16096 

272.6  (c)(3)  amended 29713 

272.8  (i)  heading  and  introduc- 
tory text  amended 29713 

272.10  (a)(2)(lii>  amended 29713 

273.1  (exlKiii)  amended 5699 

Regulation   at  59   FR  5699  eff. 

date  corrected  in  part  to  2-1- 

92 22723 

(cXSXi).      (ii)      and      (eXl)(i) 
amended 29713 

273.2  Regulation  at  54  FR  24528 
confirmed;        (bX3),        (cX5), 
(0(8XiXA)  and  (il)  amended 
16096 

273.7  (oX7)  revised:  (oX8)(I) 
amended:  (pX4)  added 16978 

273.8  Regulation  at  54  FR  24529 
confirmed 16096 

(0(2X1)  amended 29713 

273.9  (cX17)  added 5699 

Regulation  at  54  FR  24529  con- 
firmed  16096 

(cXll)        introductory        text 
amended;  interim 30866 

273.10  Regulation  at  54  FR  24529 
confirmed 16096 

(dXlXi)  amended:  Interim 30866 

273.11  (f)  heading  revised;  (fXD 

and  (3)  amended 5699 

Regulation  at  54  FR  24530  con- 
firmed  16096 

Regulation   at  59  FR  5699  eff. 
date  corrected  In  part  to  2-1- 

92 22723 

(bXlXiiXA)  and  (B)  amended 
29713 

273.12  Regulation  at  54  FR  24530 
confirmed 16096 

273.13  (b)(14)  added 2731 

Regulation  at  54  FR  24530  con- 
firmed  16096 

273.15  (rX2)  amended 29713 

273.17  (i)  removed 29713 

273.18  (dMSKlv)  through  (vlll), 
(4Kii).  (iii)  and  (h)  through 
(1)  redesignated  as  (d)(3)(vl) 
through  (X),  (4xiii).  (iv)  and 
(I)  through  (m):  (dX3)  Intro- 
ductory     text      and      new 
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TITLE  7      Chapter  II -Con 

(dH4Hlv)  amended;  (dK3Hlll). 
new  (Iv).  new  (v).  new  (4X11) 
and  new  (h)  added:  (dX4) 
heading.  (1)  and  new  (IKD  re- 
vised   2731 

(dM2)  amended 29713 

273.20  (a),  (b)  and  (c)  amended 29713 

273.21  Regulation  at  54  FR  24530 
confirmed 16096 

273.22  (f)(6KlllKA)  amended 29713 

275.8  (a)  amended 29713 

275.9  (CHI)  amended 29713 

275.23  (e)(5Xlll)  revised 34561 

276.2  (e)(3)  revised 2733 

276.3  (bX3)  amended 29713 

276.7  (h)(4)  amended 29714 

277.4  (bXl)   revised:   (bXll)   »nd 

(12)  added 2733 

Regulation  at  54  FR  24531  con- 
firmed; (D  amended 16096 

277.16  (cXlMll)  and  (ill)  revised; 

(cMlMlv)  added 2733 

277.18  (b).  (cXl)  Introductory 
text,  (11),  (dKlXll).  (g)  head- 
ing. (1),  (2)  Introductory 
text.  (11),  (3).  (5)  Introductory 
text.  (6),  (7).  (8)  Introductory 
text.  (Iv)  and  (pX5)  amended 
2733 

277  Appendix  A  amended 2733 

Regulation  at  54  FR  24531  con- 
firmed  16096 

278.1  (J HI)  and  (kXlXll)  amended 
29714 

278.2  (g)  amended 29714 

278.5  (e)  amended 29714 

278.6  (J)  Introductory  text 
amended 27434 

278.9  (j)  added 27434 

279.1  Amended 29714 

279.2  Heading,  (a)  and  (b)  amend- 
ed  29714 

279.3  (a)  and  (b)  amended 29714 

279.7  (b),  (c)  and  (d)  amended 29714 

279.8  Heading,  (a)  Introductory 
text.  (1)  and  (b)  through  (g) 
amended 29714 

279.9  (a)  and  (b)  amended 29714 

279  10  (a)  amended 29714 

283  Added 34561 


Chapter  III— Animal  and  Plant 
Health  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
300-399) 

300  Authority  citation  revised 9614 

300.1  (a)  revised 9614 

Regulation  at  59  FR  9614  with- 
drawn   18943 

301  Technical  correction 11659 

301.38-2  (b)  amended 9066 

Regulation  at  59  FR  9066  eff. 
date  confirmed;  (b)  corrected 

17917 

301. 52- 2a   Amended;   heading   re- 
vised  25788 

Amended;  interim 27966 

301.75-4  (a)  and  (d)(1)  revised 25288 

301.78-2  (a)  amended;  Interim 25791 

301.78-^  (c)  amended;  interim 2282. 

7896,  11179.  35612 
301.78-10  (c)  amended;  OMB  num- 
ber; interim 25791 

301.80-2a    Regulation    at    58    FR 

51980  confirmed 12795 

301.81-3  (e)  amended;  Interim 3314, 

22492 

(e)  corrected 6531 

301.83  (b)  amended 13183 

301.93-3  (c)  revised;  Interim 37930 

319.28  (a),  (b)  Introductory  text 

and  (6)  amended 13183 

319.37—319.37-14     (Subpart)     Au- 
thority citation  removed 21622 

319.37-2  (a)  table  amended 9918 

(a)  table  corrected 35564 

319.37-14  (b)  amended 21622 

319.56-2  (h)  amended 9382 

321  Authority  citation  revised 9918 

321.2  Amended 9918 

321.8  Heading  revised 9918 

321.9  Revised 9918 

322  Authority  citation  revised 656 

322.1  Footnote  1  revised 666 

^S4  2  Table  amended       2182;^  27435.  35613 

Chapter  IV— Federal  Crop  Insur- 
ance Corporation,  DepKjrtment 
of  Agriculture  (Parts  400-499) 

406.7  Amended 36614 

467  Heading  revised 9391 

457.101  Added 9391 

467.102  Added 9397 
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457.103  Added 9397 

457  110  Added;  interim 9615 

Chapter  VI— Soil  Conservation 
Service,  Department  of  Agri- 
culture (Parts  600—699) 

668  Authority  citation  revised 31117 

658.2  (a)  and  (c)  revised 31117 

658.3  (c)  and  (d)  revised 31117 

658.4  (a)   and   (c)(2)   revised;   (g) 

and  (h)  added 31118 

668.7  (b)  redesignated  as  (c);  new 

(b)  and  (d)  added 31118 

Chapter  VII— Agricultural  Sta- 
bilization and  Conservation 
Service  (Agricultural  Adjust- 
ment), Department  of  Agri- 
culture (Parts  700-799) 

703  Authority  citation  revised 3773 

703.1  Revised;  interim 3773 

703.2  (0(1)  and  (2)  amended;  in- 
terim  3774 

703.3  (b)  amended;  interim 3774 

703.5  Revised;  interim 3774 

703.7  (a)(l)(i).  (2X1).  (11)  and  (iii) 
revised;  interim 3774 

703.8  (a)  amended;  Interim 3774 

703.9  (b)  revised;  Interim 3774 

703.10  Revised;  interim 3774 

703.11  Heading,  (b)(1).  (2),  (c)  and 

(d)  revised;  Interim 3775 

703.12  (a)  introductory  text. 
(IXlv).  (V).  (3).  (14).  (17)  and 
(18)  revised;  (aXlXvi)  and  (19) 
added;  interim 3775 

703.13  (cX4)  removed;  (cX5)  redes- 
ignated as  (cX4);  (cXD  and 
new  (4)  revised;  (e)  added;  in- 
terim  3775 

703.15  (a).  (bX2)  and  (d)  revised; 

Interim 3775 

703.17  (c)  revised;  interim 3775 

703.25  (c)  added;  interim 3775 

723  Authority  citation  revised 28210 

723.111  Existing   text   designated 

as  (a);  (b)  added 6866 

723.112  Elxisting  text  designated 

as  (a);  (b)  added 22725 

723.113  Existing  text  designated 

as  (a);  (b)  added 27220 

723.114  Existing  text  designated 

as  (a);  (b)  added 27220 

723.115  Existing  text  designated 

as  (a);  (b)  added 27220 


723.116  Easting  text  designated 

a£  (a);  (b)  added 27220 

723.117  Elxisting  text  designated 

as  (a);  (b)  added 27220 

723.118  Elxisting  text  designated 

as  (a);  (b)  added 27220 

723.501—723.508        (Subpart        E) 

Added 28210 

729£14  (d)  added 9068 

736  Authority  citation  revised 15038 

735.2  (bb)  through  (11)  added 15038 

735.16  (h)  added 15038 

735.100—735.105  Undesignated 

center  heading  added 15038 

735.100  Added 15038 

735.101  Added 15038 

735  102  Added 15039 

735  103  Added 15039 

735  104  Added 15039 

735  105  Added 15039 

792  Added 15829 

Chapter  VIII— Federal  Grain  In- 
spection Service,  Department 
of  Agriculture  (Ports  800—899) 

300.71  Regulation  at  58  FR  49422 

confirmed 13866 

801.7  Revised 31506 

810.109  (b)  amended 10573 

810  1604  Revised 10573 

810.1605  Existing  text  designated 

as  (a);  (b)  added 10573 

Chapter  iX- Agricultural  Market- 
ing Service  (Mariceting  Agree- 
ments and  Orders;  Fruits,  Vege- 
tables, Nuts),  Department  of 
Agriculture  (Parts  900—999) 

905.140  Regulation  at  58  FR  65539 

confirmed 10052 

905.146  Revised;  interim 26928 

906.147  (a)    and   (c)   revised;    in- 
terim  26929 

905  148  (a)  revised;  (b)  amended; 
interim 26929 

905.306  Regulation  at  68  FR  59932 

confirmed 12524 

906  Budget  of  expenses 1266 

906.366  Regulation  at  58  FR  54926 

confirmed 1450 

Regulation  at  58  FR  54201  con- 
firmed   1452 

907  Budget  of  expenses 4244 

907.58  Suspended;  interim 126S' 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  JULY  29.  1994 


TITLE  7      Chapter  IX-Con 
Regulation  at  59  FR  1269  con- 

nrmed 10053 

907.71  Suspended;  interim 1269 

Regulation  at  S9  FR  1269  con- 
firmed  10053 

907.112  Suspended;  Interim 1269 

Regulation  at  59  FR  1268  con- 
firmed  10053 

907.131  Regulation  at  58  FR  53114 

confirmed 242 

907.141  Regulation  at  58  FR  53114 

confirmed 242 

Suspended;  lnt.erim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908  Budget  of  expenses 4244 

908.58  Suspended;  interim 1269 

Regulation  at  59  FR  1289  con- 
firmed  10053 

908.71  Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908.112  Suspended:  interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

908  131  Regulation  at  58  FR  53114 

confirmed 242 

908.141  Regulation  at  58  FR  53114 

confirmed 242 

Suspended;  Interim 1269 

Regulation  at  59  FR  1269  con- 
firmed  10053 

910.180  Regulation  at  58  FR  52402 

confirmed 1270 

911  Budget  of  expenses 5074,  18943 

911.53  Suspended;  interim;  eff.  3- 

22  94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.54  Suspended;  interim;  eff.  3- 

22  94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.55  Suspended;  Interim;  eff.  3- 

22  94  through  3^  31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.56  Suspended;  interim;  eff.  3- 

22  94  throutrh  3  31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.57  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 


911.58  Suspended;  interim;  eff.  3- 
22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.59  Suspended;  interim;  eff.  3- 

22  94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

911.111   Suspended;   Interim;   eff. 

3-22-94  through  3-31-96 13430 

Regulation  at  59  FR  13430  con- 
firmed  29536 

915  Budget  of  expenses 5074.  18943 

915.306  (a)(7)  revised;  interim 15315 

Regulation  at  59  FR  15315  con- 
firmed  33418 

915.332  Revised 30869 

916  Budget  of  expenses 33898 

916.350  (a)  introductory  text  and 

(4)(iv)  revised;  Interim 15838 

(a)(1)  revised;  interim 31120 

916.356  Revised;  interim 15838 

917  Authority  citation  revised 10055 

Budget  of  expenses 33898 

917.4  Suspended  in  part 10055 

917.15  Suspended  in  part 10055 

917.18  (a)  suspended  in  part 10055 

917.20  Suspended  in  part 10055 

917.21  Suspended 10055 

917.24  (a)  and   (c)  suspended   in 

part 10055 

917.25  Suspended  in  part 10055 

917.26  Suspended  in  part 10056 

917.28  Suspended  in  part 10066 

917.29  (b)  suspended  in  part 10056 

917.34  (k)  suspended  in  part 10066 

917.35  (a)  suspended  in  part 10056 

917.100  Suspended  in  part 10056 

917.121  Suspended 10066 

917.143  (b)  introductory  text  and 

(1)  through  (4)  suspended  in 

part 10066 

917.149  Suspended 10066 

917.176  Suspended 10056 

917.179  Suspended  in  part 10056 

917.442  (a)  introductory  text  and 

(4)(iv)  revised;  interim 15840 

(a)(1)  revised;  Interim 31120 

917.459  Revised;  interim 15841 

917.461  Suspended 10056 

922.306  Revised;  interim 30673 

923.322  Introductory  text  re- 
moved; (b)  through  (e)  redes- 
ignated  as   (d)   through   (g); 
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(a),  new  (d)(2)  and  new  (f)  re- 
vised; new  (b)  and  (c)  added 
31920 

925  Budget  of  expenses 3316.  15611 

926  Budget  of  expenses 30872 

927  Budget  of  expenses 12526 

928  Budget  of  expenses 1266,  33900 

928.150  Suspended;  interim 38104 

928.152  Suspended;  interim 38104 

928.160  (a)(1)  amended;  interim 

38104 

928.313  Suspended;  interim 38104 

929.107  Revised;  interim 36023 

929.108  Removed;  interim 36023 

929.110  Revised;  interim 36023 

929.148  Removed;  interim 36023 

929.150  Heading  and  (a)  revised; 

interim 36023 

929.153  Removed;  interim 36023 

932  Budget  of  expenses 12526,  30873 

932.152  (a),  (b).  (f)(2),  (3).  and 
(g)(1)  Table  II  revised;  in- 
terim   38106 

932.153  Regulation  at  58  FR  48594 
confirmed 1273 

944  Comment  period  reopened 11529 

944.31  Revised 30871 

944.106  Regulation  at  58  FR  59934 

confirmed 12524 

944.312  (h)  corrected 4246 

Revised 25792 

944.401  Regulation  at  58  FR  48596 

confirmed 1273 

(b)(7)  through  (11)  revised;  in- 
terim   38106 

946  Budget  of  expenses 15039,  27221 

947  Budget  of  expenses 33901 

948  Budget  of  expenses 27223,  38107 

953  Budget  of  expenses 27222,  38107 

955  Authority  citation  revised 1896 

Budget  of  expenses 12527 

955.101  Added;  interim 1896 

Regulation  at  59  FR  1896  con- 
firmed  13868 

955.142  Added 18946 

958  Budget  of  expenses 24631 

959  Authority  citation  revised 1453 

Budget  of  expenses 1453. 12149 

959.322  (d)(2)  and  (3)  revised;  in- 
terim   13431 

Introductory  text  revised 17267 

Regulation  at  59  FR  13431  con- 
firmed  26736 

966  Authority  citation  revised 1455 

Budget  of  expenses 1455 

967  Limitation  of  handling 38108 


967.228  Regulation  at  58  FR  62033 

confirmed 6868 

979  Budget  of  expenses 4246,  15041 

979.304  (c)(2)  and  (3)  revised;  in- 
terim   13432 

Regulation  at  59  FR  13432  con- 
firmed  26736 

980  Comment  period  reopened 11529 

981  Authority  citation  revised 13434 

Budget  of  expenses 35848 

981.441  Comment  period  reopened 
4247 

Revised 36233 

981.442  (a)(4)  and  (5)  amended 13434 

982  Marketing  percentages 9071 

Budget  of  expenses 24632 

984  Authority  citation  revised 1455 

Budget  of  expenses 1455 

985  Marketing  percentages  ...12151,  21917 
Budget  of  expenses 18948 

989  Marketing  percentages 12528 

Budget  of  expenses 12153 

989.126  (b)  introductory  text  and 

(2)  revised;  interim 27226 

Regulation  at  59  FR  27226  con- 
firmed  38111 

989.246  Regulation  at  59  FR  12530 

confirmed 27228 

993.128  (a)  revised;  interim 8518 

Regulation  at  59  FR  8518  con- 
firmed  25794 

993.150  Corrected 10228 

993.601  (a)  revised 38113 

998  Budget  of  expenses 24633 

998.100    Heading    revised;     (e)(2) 

amended;  interim 36354 

998.200  Heading  revised;  interim 

36354 

998.300  Heading  revised;  interim 

36364 

999  Comment  period  reopened 11529 

999.200  Exhibit  A  amended 38113 

Revised;  interim 26928 

Chapter  X— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments and  Orders  Milk),  De- 
partment of  Agriculture  (Parts 
1000-1199) 

1001.62  (c)  and  (d)  removed 16512 

1002.61  (d)  and  (e)  removed 16512 

1005.7  (dK3)  suspended  in  part  3- 

1-94  through  2-28-95 15318 
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CHANGES  JANUARY  3    1994  THROUGH  JULY  29,   1994 


TITLE   1      ChapfGf  x     Con 
lOO'i.T    (eH3>    suspended    in    part 
and    (e)(4)    suspended    3-1-94 

through  2-28-95 15318 

1007.61  (a)  In  part  and  (b)  sus- 
pended: eff.  7-1-94  to  8-31-94 

DOwf 

1011.7    (b)    amended;    eff.    3-1-94 

through  7-31-94 13644 

(d)<3)  suspended  In  part  3-1-94 

through  2-28-96 15318 

1033.60  (nn)  redesignated  as  (n); 

new  (m)  added  .    24081 

1036.60  (m)  redesignated  as  (n): 

new  (m)  added 24031 

1040.5  Amended 33418 

1040.7  Introductory  text  and  (a) 

revised;  (b)  introductory  text 
amended 33418 

1046.2  Suspended    in    part   3-1-94 
through  2-28-95 15318 

1049  60  (1)   redesignated   as   (m); 

new  (1)  added 24031 

1094  7  (c)  suspended  in  part;  eff. 

3-3-94  through  12-31-94 10057 

1098  Removed 13645 

1106  Authority  citation  revised 

11182 

1106.3  Suspended  in  part 1274 

1106.6  Suspended  in  part;  eff.  2-1- 

94  through  8-31-96 11182 

1106.7  (bMl)   suspended    in    part; 

eff.  2-1-94  through  8-31-96 11182 

1106.13  (d)(1)  suspended;  eff.  2-1- 

94  through  8-31-96 11182 

1124  Authority  citation  revised 

15319 

1124.7      (b)      Introductory      text 

amended 15319 

1124.9  (C)  amended 15319 

1124.10  (c)(2)  revised 15319 

1124.19  Revised 15319 

1124.30  (a)(lHi).  (li).  (cKl).  (2)  and 

(3)  revised 16319 

1124.31  (a)(1).    (b)    introductory 

text  and  (1)  revised 15320 

1124.32  Revised 15320 

1124.41  (c)  amended 15320 

1124.5fr-1124  54  Undesignated 

center  heading  revised 15320 

1124.50  Revised 15320 

1124.51  Revised 15320 

1124.51a  Removed 15321 

1124.53  Revised 15321 

1124.60—1124.62  Undesignated 

center  heading  revised 15321 

1124.60  Revised 15321 


1124.61  Revised 15322 

1124.62  Redesignated   as    1124.63; 

new  1124.62  added 15322 

1124.63  Redesignated  from  1124.62 

and  revised 15322 

1124.70  Revised 15322 

1124.71  Revised 15322 

1124.72  Revised 15323 

1124.73  Revised 15322 

1124.74  Removed;  new  1124.74  re- 
designated from  1124.75;  (c) 
revised 15323 

1124.75  Redesignated  as  1124.74 15323 

Redesignated       from       1124.76; 

(axlHi).    (a)(2)(i)    and    (b)(4) 
amended 15324 

1124.76  Redesignated  as  1124.75; 
new  1124.76  redesignated 
from  1124.77 15324 

1124.77  Redesignated  as  1124.76; 
new  1124.77  redesignated 
from  1124.78;  (a)  Introductory 

text  amended 15324 

1124.78  Redesignated  as  1124.77 15324 

1124.85  (b)  and  (c)(2)  amended 15324 

1126.12  (b)(5)  suspended 26737 

1135  Authority  citation  revised 

15324 

1135.9  (c)  amended 15324 

1135.19  Revised 15324 

1135.30  Introductory  text,  (a)  and 
(c)  revised;  (b)  and  (d)  redes- 
ignated as  (d)  and  (e);  new 

(b)  added 15324 

1135.31  (a)  introductory  text 
amended:  (a)(4)  revised 15324 

1135.41  (b)(3)  amended:  (c)  revised 

15324 

1135.50—1135.62  Undesignated 

center  heading  revised 15325 

1135.50  Heading  and  (a)  revised; 
(b)  introductory  text.  (1)  and 
(2)  amended;  (e),  (D  and  (g) 
added 15325 

1135.51  Revised 15325 

1135.51a  Removed 15325 

1135.53  Revised 15325 

1135.60—1135.62  Undesignated 

center  heading  added 15325 

1135.60  Revised 15326 

1135  61  Revised 15326 

1135  62  Redesignated  as  1135.63 15326 

Added ! 15327 

1135.63  Redesignated  from  1135.62 

and  revised 15326 

1135  70  Revised 15327 
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1135.71  Revised 15327 

1135.72  Revised 15327 

1135.73  (b),  (d)  and  (eK2)  through 

(6)  revised 15327 

1135.74  Removed:  new  1135.74  re- 
designated from  1135.76; 
(a)(4).  (b)(l)(i).  (11)  and  (ill) 
introductory  text  amended; 
(b)(l)(iii)(a).  (6)  and  (c)  redes- 
ignated as  (b)(lXliiKA),  (B) 
and(C) 15327 

1135.75  Redesignated  from  1135.77 
15327 

1135.76  Redesignated  as  1135.74; 
new  1136.76  redesignated 
from  1135.78  and  amended 15327 

1135.77  Redesignated  as  1135.75 15327 

1135.78  Redesignated  as  1135.76 15327 

1135.85  (b)  and  (c)  amended 15327 

1150.131  (a)(4)  and  (8)  revised 13435 

Chapter  XI— Agricultural  Market- 
ing Service  (Marketing  Agree- 
ments ancj  OrcJers;  Miscellane- 
ous Comnn<^ities),  Department 
of  Agriculture  (Parts 

1200-1299) 

1206.510  (b)(3)  revised;  interim 33902 

1210.401  (b)  amended 18948 

1210.601  Added 18948 

1211  Authority  citation  revised 

11898 

1211.30—1211.39  Undesignated 

center  heading  removed 11898 

1211.30  Removed 11898 

1211.31  Removed 11898 

1211.32  Removed 11898 

1211.33  Removed 11898 

1211.34  Removed 11898 

1211.35  Removed 11898 

1211.36  Removed 11898 

1211.37  Removed 11898 

1211.38  Removed 11898 

1211.39  Removed 11898 

1211.40—1211.42  Undesignated 

center  heading  removed 11898 

1211.40  Removed 11898 

1211.41  Removed 11898 

1211.42  Removed 11898 

1211.51  Removed 11898 

1211.54  Removed 11898 

1211.56  Removed 11898 

1211.72  Ren.oved 11898 

1211.77  Removed 11898 

1220  Referendum  results 15327 


1240  Authority  citation  revised 

22493 

Technical  correction 24217 

1240.50  (a)  amended;  interim 22493 

1240.114  (b)  amended;  interim 22493 

1250.510  Revised 12155 

Ctiapter  XIV— Commodity  CrecJit 
Corpxjrotion,  Department  of  Ag- 
riculture (Parts  1400—1499) 

1413.54  (a;  j)(ii)  and  (ill)  revised; 

(a)(5)(lv)  and  (d)(4)  added 22495 

(a)(3)(ii)  and  (ill)  revised; 
(a)(3)(iv)  and  (d)(4)(iii)  added 

22496 

(a)(4)(iii)  revised;  (aX4)(iv)  and 
(d)(4)(v)  added 25795 

1413.104  (a)(8)(ii).  (ill)  and  (b)  re- 
vised; (a)(8)(iv)  added 22495 

1413.110  (b)  revised;  interim 10574 

1421.1  (a)  revised;  interim 34347 

1421.3  Revised;  interim 34348 

1421.4  (b)  and  (f)  revised;  interim 
34348 

1421.5  (b)(1),  (4)(iv)  and  (dX2)  re- 
vised; interim 34348 

1421.7  (c)(7Xiii)  and  (iv)  added 25796 

(b)  removed;  (c)  and  (d)  redes- 
ignated as  (b)  and  (c);  new 
(c)(1)  revised;  new  (cX3)  re- 
desigrated  as  (c)(4);  new 
(cX3)  added;  interim 34348 

1421.8  (bX2)  revised;  interim 34348 

1421.9  (f)(2XlvXE).  (F)  and 
(xivXBX5Xv)  revised: 
(f)(2)(ivXG)  removed;  interim 
34348 

1421.11  (a)  revised;  interim 34349 

1421.14  Removed;  interim 34349 

1421.16  (aXD  introductory  text, 
(IXi),  (2),  (3),  (bXl),  (2),  (c), 
(d)  introductory  text,  (2).  (e), 
(kXl)(iiXC),  (D),  (IXlXii)  and 
(ill)  revised;  (kXlXiiXE), 
(IXlXiv)  and  (q)  added;  in- 
terim  „ 34349 

1421.17  (a),  (cXD,  (3)  and  (e)  re- 
vised; interim 34349 

1421.18  (bX12XivKB).  (13XlvXD) 
introductory  text,  (5)  and 
(15XiiXG)  revised;  interim 34350 

1421.19  (b)  revised;  interim 34350 

1421.20  (a)(2)  revised;  (e)  added; 
interim 34350 
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TITLE  7      Chapter  XlV-Con. 
1421.22  (c)<3)(i)(A)  and  (4)  revised; 
(e)  through  (1)  added;  interim 

34350 

1421.29  (b)(3).  (c)  and  (gr)  revised: 
(h)  removed;  (1)  redesignated 

as  (h):  Interim 34351 

1421.202  Revised;  interim 34351 

1421.205  (a)  Introductory  text.  (2) 

and  (b)  revised;  interim 34351 

1421.206(b)  revised;  interim 34351 

1421.207  (bxl).  (2)(i)  and  (ill)  re- 
vised; interim 34351 

1421  208  Revised;  Interim 34352 

1421  210  (a),  (b)(2).  (4)  introduc- 
tory text.  (11).  (5X1).  (11).  (Iv), 
(cMl)  Introductory  text  and 
(2)  through  (5)  revised;  in- 
terim  34362 

1421.211  Revised;  interim 34353 

1421.215  Revised;  Interim 34353 

1421.217  (d)  added 25796 

1421.320  (a)  and  (cX2)  revised;  In- 
terim  34353 

1421321  Introductory  text  re- 
vised; interim 34353 

1421.323  Revised;  interim 34353 

1421.324  Revised;  interim 34353 

1427.5  (bK2Klli)  introductory  text 

and  (A)  revised 37399 

1427.8  (aK2Kil)  and  (ill)  revised; 

(aH2)<iv)  added 22495 

(aXlKll)     and      (ill)     revised; 

(aKl)(iv)  added 22496 

1427.107    (a)(l)(i).    (li)    and    (2)(i) 

through  (iv)  revised;  (a)(2Xv) 

redesignated    as    (a)(2)(vlii); 

new    (aX2Mv).    (vl)   and   (vll) 

added;  (cX2)  amended 17919 

1434.1  (a)  revised;  interim 23790 

1434.6  (b)  revised;  Interim 23790 

1434.7  (cXl)  and  (2)  added;  In- 
terim  23791 

1434.13  (b)  revised;  Interim 23791 

1434.14  Removed;  interim 23791 

1434.16  (aXl)  revised;  interim 23791 

1434.17  (ax3)  and  (4)  revised; 
(aX5).  (6)  and  (7)  added:  in- 
terim  23791 

1434.23  (aM2).   (3).  (bXD.   (2).   (c). 

(d)  introductory  text,  (2)  and 

(e)  revised:    (k)    added:    in- 
terim  23791 

1434.24  (f)  added;  interim 23792 

1434.25  (aXl)  revised;  interim 23792 

1434.26  (bX3)  revised;  interim 23792 

1434.27  (cK3)  added:  interim 23792 


1464.12  Existing  text  desigrnated 

as  (a);  (b)  added 6867 

1464.13  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.14  Existing  text  designated 

as  (a):  (b)  added 27220 

1464.15  Existing  text  designated 

as  (a);  (b)  added 27220 

1464.16  Existing  text  designated 

as  (a);  (b)  added 27221 

1464.17  Elxisting  text  designated 

as  (a):  (b)  added 27221 

1464.18  Elxistlng  text  deslemated 

as  (a);  (b)  added 27221 

1464.19  Existing  text  designated 

as  (a):  (b)  added 22725 

1464.101—1464.108      (Subpart      B) 

Regulation  at  58  FR  68020  eff. 

date  corrected  to  1-1-94 1274 

Revised 10944 

1468.4  (b)  revised 2284 

1475.3  Regulation  at  58  FR  62512 

confirmed 9919 

1475.6  Regulation  at  58  FR  62512 

confirmed 9919 

1475.10  Regulation  at  58  FR  62513 

confirmed 9919 

1475.17  Regulation  at  58  FR  62513 

confirmed 9919 

1475.22  Regulation  at  58  FR  62513 

confirmed 9919 

Chapter  XV— Foreign  Agricultural 
Service,  Department  of  Agri- 
culture (Parts  1500—1599) 

1540.40—1540.45  (Subpart  C)  Regu- 
lation at  58  FR  16104  con- 
firmed  25797 

Chapter  XVI— Rural  Telephione 
Bank,  Department  of  Agri- 
culture (Parts  1600—1699) 

1610.1  Regulation  at  58  FR  66252 
confirmed 17464 

1610.2  Regulation  at  58  FR  66252 
confirmed 17464 

1610.3  Regulation  at  58  FR  66252 
confirmed 17464 

1610.4  Regulation  at  58  FR  66252 
confirmed 17464 

1610.5  Regulation  at  58  FR  66252 
confirmed 17464 

1610.6  Regulation  at  58  FR  66252 
confirmed 17464 
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1610.11  Regulation  at  58  FR  66253 

confirmed 17464 

1627  Removed;  CFR  Correction 

33641 

Chapter  XVII-Rural  Eloctrtfteotlon 
Administration,  Deportment  of 
Agriculture  (Parts  17M-1799) 

1700.40-1700.44        (Subpart        D) 

Added 21624 

1700  60—1700.61        (Subpart       E) 

Added 21625 

1700  70-1700.73        (Subpart        F) 

Added 21625 

1700  90—1700  93        (Subpart        G) 

Added 21626 

1700  100—1700.109      (Subpart      H) 

Added 21626 

1700  120—1700.132       (Subpart,       I) 

Added 21627 

1700  140—1700.150      (Subpart,      J) 

Added  21631 

1700.160—1700.161      (Subpart      K) 

Added 21633 

1700  170—1700.173      (Subpart      L) 

Added 21633 

1703.12  Amended 11706 

1703  17  (c)  added 11706 

1703.18  Added 11706 

(b)  and  (c)  corrected 38341 

1703  19  Added 11706 

1703  20  Revised 11707 

1703  21  (b)  amended;  (d)  revised 

11708 

1703  22  Added 11708 

laHlO)  corrected 38341 

1703  28  (bi  revised 11711 

1703  30  OMB  number 11711 

0MB  number  corrected 38341 

1703.34  (bXSXil)  and  (ill)  revised: 

(bXSKlv)  and  (v)  added 11711 

OMB  number 38341 

1703.46  ce;  removed:  (f)  through 
(1)  redesignated  as  (e) 
through    (k);    (a)    and    new 

(gX6)(iv)  amended 11711 

(a),  (d)  introductory  text  and 

(e)  amended 38341 

(gX6)(lil)  and  (h)  Introductory 

text  amended 38342 

1703.61  (a)  and  (b)  amended 11712 

1703.66  (b).   (d),   (e)   and   (g)  re- 
vised; (h),  (i)  and  (j)  added 
11712 

1703.67  Added 11712 

1703.68  Added 11712 


1710  Authority  citation  revised 

496 

710.2  (ai  ajnended:  interim 495 

710.7  Added;  interim 3984 

710.118  Removed;  interim 496 

710  350—1710  364      (Subpart      H) 
Heading      revised;      sections 

added;  interim 496 

717.861  Amended:  interim 3986 

717.852        (aXlXll)        amended; 
(bXlKilXA)  revised;  interim 

3986 

717.860  Added:  interim 3986 

717.904  Added:  Interim 3987 

735.2  Reg-ulation  at  58  FR  66253 

confirmed 17464 

735.10  Regulation  at  58  FR  66253 
confirmed;  (b)  revised 17464 

735.13  Regulation  at  58  FR  66253 
confirmed 17464 

735.14  Regulation  at  58  FR  66253 
confirmed 17464 

735.17  Regxilatlon  at  58  FR  66253 

confirmed 17464 

735.20  Regulation  at  58  FR  66254 
confirmed 17464 

735.21  Regulation  at  58  FR  66254 
confirmed 17464 

735.22  RegTilation  at  58  FR  66254 
confir.,ied 17464 

736.30  Regulation  at  58  FR  66254 
confirmed 17464 

735.31  Regulation  at  58  FR  66255 
confirmed 17464 

73632     Regulations    at    58    FR 

66255  and  66256  confirmed 17464 

735.46  Existing  text  designated 
as  (a);  (b)  through  (h)  added 
29537 

735.74  Regulation  at  58  FR  66256 

confirmed 17464 

737.2  Regulation  at  58  FR  66256 

confirmed 17464 

737.11  Regulation  at  58  FR  66256 
confirmed 17464 

737.22  Regulation  at  58  FR  66256 

confirmed 17464 

737.32  Regulation  at  58  FR  66256 
confirmed 17464 

737.50  Regulation  at  58  FR  66256 

confirmed 17464 

737.70  Regulation  at  58  FR  66256 
confirmed 17464 

737.71  Regulation  at  58  FR  66257 
confirmed 17464 


28 


LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3.  1994  THROUGH  JULY  29.  1994 


TITLE  7      Chapter  XVII-Con. 
1744.61  Regrulatlon  at  58  FR  66257 

confirmed 17464 

1744.67  Regrulatlon  at  58  FR  66257 
confirmed 17464 

1744.68  Regulation  at  58  FR  66257 
confirmed 17464 

1753.2  Regulation  at  58  FR  66259 
confirmed  and  amended 17464 

1753.3  Regulation  at  58  FR  66259 
confirmed;    (a)   introductory 

text  and  (4)  amended 17464 

1753.7  (0(4)  revised 17679 

1753.15  Regulation  at  58  FR  66259 

confirmed:  (bK4)  amended 17464 

1753.38  (a)(2Klll)  removed; 
(aK2Klv)  through  (vll)  redes- 
ignated as  (a)(2)(ili)  through 
(vi);  (a)(2)(i)<J).  new  (v)  and 

(c)  revised 17679 

1753.39  (f)(l)(i)  revised 31126 

1753.66  Regulation  at  58  FR  66259 

confirmed;  (d)  amended 17464 

1755  Authority  citation  revised 

17681 

1755.93  Table  amended 17681 

Table  amended;  Footnote  1  re- 
vised   31126 

1755.97  Table  amended 30507,  34360 

1755.525  Added 31126 

1755.870  Added 30507 

(aX2)   table   and   (hK3Kl)   cor- 
rected  34899 

1755.900  Added 34360 

1767.18  Amended 27436 

1767.19  Amended 27436 

1767.41  Amended 27436 

1773  Authority  citation  revised 

658 

1773.3  (c)  revised 659 

1773.20  (a)  revised 659 

1773.21  (b)  and  (c)  revised 659 

1773.34  (e)(l)(i)  and  (2)(1)  re- 
moved; (e)(l)(il),  (Hi),  (Iv), 
(2){il).  (ill)  and  (iv)  redesig- 
nated as  (e)(l)(l),  (11).  (ill), 
(2)(i),  (ii)  and  (111)  and  re- 
vised  669 

1773.40  Revised 660 

1773.45  Revised 660 

1773  Appendix  C  revised 660 

1786.150—1786.170      (Subpart      F) 

Added 13620 


Chapter  XVIII— Farmers  Home 
AdministTation.  Department  of 
Agriculture  (Parts  1800-2099) 

1902.1—1902.16  (Subpart  A)  Head- 
ing revised 3778 

1902.1  Introductory  text  added 3778 

1902.4  Added 3778 

1902.50  Added  (OMB  number) 3778 

1924.4  (i)(4)  through  (7)  redesig- 
nated  as  (1)(5)   through  (8): 

new  (i)(4)  and  (9)  added 6882 

Regulation  at  59  FR  6882  eff. 

date  corrected  to  3-16-94 9805 

1924.13  (a)(3).  (e)(l)(iii)(BH2).  (Iv). 
(V).  (vli)(B)(;),  (2)(1)(B),  (G). 
(H).  (ilKC).  (iil)(A).  (iv).  (V) 

and  (vlll)  revised 6882 

Regulation  at  59  FR  6882  eff. 

date  corrected  to  3-16-94 9805 

1924.50  Revised  (OMB  number) 6886 

Regulation  at  59  FR  6885  eff. 

date  corrected  to  3-16-94 9805 

1924.60  (c)(3)  and  (d)(2)  amended 

8519 

1930.123  (i)  amended 6885 

Regulation  at  59  FR  6886  eff. 

date  corrected  to  3-16-94 9806 

1930.101—1939.150  (Subpart  C)  Ex- 
hibit B  amended frr. 3779 

Exhibit  B.  B-3  and  B-8  amend- 
ed  6886 

Regulation  at  59  FR  6886  eff. 

date  corrected  to  3-1&-94 9806 

1941.19  (a)  revised;  (b)(4).  (5)  and 
(6)  redesignated  as  (bX5).  (6) 
and  (7)  and  (b)  through  (1)  re- 
designated as  (c)  through  (J); 
introductory  text,  new  (b) 
and    new    (c)(4)    added;    new 

(f)(1)  amended 26799 

(b)(2)  amended 22962 

1941.25  (a)  introductory  text  and 
(b)    revised;    (a)(6)    and    (6) 

added 16772 

(a)(4)  revised 25800 

1942.306  (a)(10)  added;  Interim 26587 

1942.386  Added 12156 

1942.501     Regulation    at    56    FR 

58178  confirmed 11531 

1942.504    Regulation    at    66    FR 

58178  confirmed 11531 

1942.507    Regulation    at    56    FR 

58178  confirmed 11531 

1942.510    Regulation    at    56    FR 

58178  confirmed 11531 
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1942.511    Regulation    at    56    FR 

58178  confirmed 11531 

1942.513    Regulation    at    56    FR 

58178  confirmed 11531 

1943.17  (b)  amended 25800 

1943.19  (a)(2)  and  (b)(4)  removed; 
(a)(3)  through  (8)  and  (b)(3) 
redesignated  as  (a)(2) 
through  (7)  and  (b)(4)  and  (b), 
(d).  (e)  and  (0  redesignated 
as  (d)  through  (g);  introduc- 
tory text,  (a)(1),  new  (2)  and 
new  (c)  revised;  new  (b)  and 
new   (d)(3)  added:   new  (f)(1) 

and  new  (g)  amended 25800 

(b)(1)  amended 22962 

1943.24  (b)(l)(i)  amended 25801 

1943.25  (c)(2).  (3)  and  (4)  redesig- 
nated as  (c)(4),   (5)  and   (6); 
(c)(1)   and    new    (4)    revised; 
new  (c)(2)  and  new  (3)  added 
16773 

1943.38  (a)  amended 25801 

1943.69  (a)(2)  and  (b)(4)  removed; 
(a)(3)  through  (8)  and  (b)(3) 
redesignated  as  (a)(2) 
through  (7)  and  (b)(4);  intro- 
ductory text,  (a)(1).  new  (2). 
(c)  introductory  text.  (1)  and 
(2)  revised;  new  (b)(3)  added 

25801 

(b)(1)  amended 22962 

1943.75  (c)(2).  (3)  and  (4)  redesig- 
nated as  (c)(4),  (5)  and  (6); 
(c)(1)  and  new  (4)  revised; 
new  (c)(2)  and  new  (3)  added 

16773 

1943.88  (a)  amended 25801 

1944  Authority  citation  revised 

7193 

1944.205  Amended  6886,  6897 

Regulations  at  59  FR  6886  and 
6897  eff.  date  corrected  to  3- 
16-94 9805 

1944.211  (a)(4).  (6)(I)  and  (ii)  re- 
vised: (a)(6)(iii)  removed; 
(a)(6)(iv)  redesignated  as 
(a)(6Kiil) 6886 

Regulation  at  59  FR  6886  eff. 
date  corrected  to  3-16-94 9806 

1944.212  (b)  introductory  text. 
(c)(1).  (2),  (3)(ii).  (g),  (1)  and 
(J)  introductory  text  revised; 
(c)(3)(iii)  added 6887 

(1)(1)  amended 6897 


Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.213  (c)(6),  (10),  (d)  introduc- 
tory text,  (l)(ii)  and  (e)(1)  in- 
troductory text  revised; 
(c)(12)  removed;  (b)(4),  (5)  and 
(6)  redesignated  as  (b)(5),  (6) 
and  (7);  new  (b)(4)  added 6887 

Regulation  at  59  FR  6887  eff. 

date  corrected  to  3-16-94 9805 

1944.215  (a),  (b)  introductory 
text,  (1)  introductory  text 
and  (e)  introductory  text  re- 
vised; (b)(l)(iii)  and  (h)(1) 
amended;  (w)(3)  added 6887 

(r)(6),  (V)  and  (u)  amended 6897 

Regulations  at  59  FR  6887  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.222  (g)  amended 6890,  6897 

(a)  amended 6896 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.   date  corrected 

to  3-16-94 9806 

1944.224  (a)(3)(i)  amended 6890 

Regulation  at  59  FR  6890  eff. 
date  corrected  to  3-16-94 9805 

1944.231  (a)  amended;  (e)(2).  (3) 
and  (4)  redesignated  as  (e)(3), 
(4)  and  (5);  (e)  introductory 
text  revised;  new  (e)(2)  added 
6890 

(b).  (c)(6).  (d)  introductory  text 
and  (l)(l)(vi)  amended 6896 

(c)  heading.  (1).  (3).  (4).  (5)  in- 
troductory text.  (6).  (8), 
(e)(4).  (5).  (f)(2).  (iXl)(i),  (iv). 
(v).  (viii),  (6)(iv).  (j)(3)  and 
(k)(3)  amended 6897 

Regulations  at  59  FR  6890,  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.232  (c)  amended 6897 

Regulation  at  59  FR  6897  eff. 

date  corrected  to  3-16-94 9805 

1944.235  (aXl)  removed:  (a)(2) 
through  (5)  redesignated  as 
(aXl)  through  (4);  new  (aX2) 
and  (cXD  introductory  text 
revised;  (b)(3)  and  (cXlXvlil) 

added 6890 

(eXl)  and  (0(1)  amended 6896 

(cXlXv).  (vii)  introductory 
text.   (2X11).    (d).    (eXl).    (2). 
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TITLE  7      Chapter  XVIII-Con. 
(f)(1).  (h)  Introductory  text, 

(1),  (2)  and  (3)  amended 6897 

Regulations  at  59  FR  6890.  6896 
and  6897  eff.  date  corrected 
to  3-16-94 9805 

1944.236  (c)(3)  amended 6890 

(e)(2)  amended 6896 

(d)  amended 6897 

Regulations  at  59  FR  6890,  6896 

and  6897  eff.   date  corrected 

to  3- 16-94 9805 

1944.237  (a)  and  (cK2)  revised 6890 

Regulation  at  59  FR  6890  eff. 

date  corrected  to  3-16-94 9805 

1944.239        Introductory        text 

amended 6896 

Regulation  at  59  FR  6896  eff. 

date  corrected  to  3-16-94 9805 

1944.246  (b)(3)  amended 6896 

(b)(2)(ii)  amended 6897 

Regulations  at  59  FR  6896  and 
6897  eff.  date  corrected  to  3- 

16-94 9805 

1944.201—1944.250  (Subpart  E>  Ex- 
hibit A  amended 6891 

Exhibits     A-6.     A-7    and    A-8 

amended 6892 

Exhibits  A-9  and  A-10  amended 

6896 

Exhibits  A.  A-6  and  B  amended 

6897 

Regulations  at  59  FR  6891.  6892, 
6896  and  6897  eff.  date  cor- 
rected to  3-16-94 9805 

1944.251—1944.302  (Subpart  F)  Re- 
vised   22225,  22235 

1944.506  (eMl)  revised 7193 

1945  Authority  citation  revised 

25801 

1945.163  (aK2Kv).  (xx)  and  (d)  re- 
vised  16774 

1945.169  (a)  revised;  (bK3) 
through  (7)  redesignated  as 
(b)(4)  through  (8)  and  (b) 
through  (n)  redesignated  as 
(d)  through  (p);  introductory 
text,  new  (b),  (c)  and  (d)(3) 
added;  new  (e)(1),  (f)(3), 
(h)(3),  (4),  (1)  Introductory 
text,  (3)  and  (p)(2)  amended 

25801 

(j)  revised 16774 

(b)(1)  amended 22962 

1945.175  (c)  revised 16774 

(cXl Mill)  amended 25803 


ir<18.103  (c)(4)  amended;  interim 

24636 

1951.910  (b)  revised 25803 

1955.3  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.9  Regulation  at  58  FR  68723 
eff.  date  corrected  to  12-29-94 
15966 

1955.10  Regulation  at  58  FR  68724 
eff.  date  corrected  to  12-29-94 
15966 

1955.15  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.18  Regulation  at  58  FR  68725 
eff.  date  corrected  to  12-29-94 
15966 

1955.107  Regulation  at  58  FR 
68725  eff.  date  corrected  to 
12-29-94 15966 

1980  Authority  citation  revised 

28466 

1980.490  Added:  interim 28466 

1980.498     Regulation     at    58    FR 

41172  confirmed 23615 

2018.254  Introductory  text  re- 
vised   3651 

Chapter  XLII  — Rural  Development 
Admirilstrotion,  Department  of 
Agriculture  (Parts  4284—4285) 

4285  Added 38342 

Proposed  Rules: 

0 9114,32138 

1 9114,  32138 

6 28495 

7 32138 

13 2307 

28 4257,  12862.  15865 

29 14124 

46 36487 

47 9114,  32138 

50 9114.32138 

51 1490.  8871.  9114.  32138 

52 9114,  13252,  26762,  32138 

53 9114,  32138 

54 9114,  32138 

56 15866,  17154 

58 38136 

59 18979 

61 6914 

110 16400 

180 9114.  32138 
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201 26706 

210 30218 

220 30218 

246 16146.  29549 

273 2779,  17050 

300 13256.  19753,  22538,  24968 

301 12653,  31561,  36996 

318 9136,  13256.  19753 

319 3002,  22538,  24968,  29557 

322 36373 

372 28814,  37442 

400 30533 

406 19661,  30536 

457 28016,  28022.  28027.  30537 

700—799  (Ch.  Vn) 22938 

701 1293 

704 16780 

708 17495 

723 1493 

735 26146 

736 26146 

737 26146 

738 26146 

739 26146 

740 26146 

741 26146 

742 26146 

800 9424 

906 38138 

915 15658 

920 33451 

923 26146 

925 36091 

930 4259  26603 

944 9140.  15661,  33451.  36091 

955 12554 

959 11008 

980 33453 

982 9425 

989 36093 

993 25841 

999 25841 

1001 8873 

1002 8873 

ICXH 10326 

1005 1305 

1007 1305,5132 

1011 1305.7665 

1030 260,  22138.  36094 

1036 33922 

1040 8874,  17497.  26603 

1046 1305.  15348 

106^) 260,  22138 

1068 260,  22138 

1076 260,22138 

1079 260,  22138 


093 5132 

094 1307,5132 

096 •. 5132 

099 5132 

106 6915,  36095 

108 5132 

124 8546 

126 17498 

131 6916 

135 8546 

137 33455 

150 ...4260 

208 33400 

210 4013.  17739 

212 16571 

230 24971 

250 13460,31174 

410 16780 

413 16149 

427 9674 

468 22546 

499 6916.  12200 

530 23017,  28286 

703 38377 

710 28495,36998 

726 4603,  28924 

744 10327.  19051 

753 10327,  19051 

755 19661 

823 23018 

910 23018 

927 24362 

941 2307.  23018 

942 12200.23018 

943 2307,  23018 

944 23018 

945 2307.  5737,  23018 

948 23018,  30717 

951 2307.  22648,  23018,  30717 

972 30717 

980 12200,  14371.  14769,  23018,  23173, 

30717,  32660 

2812 24973 

4285 23804 


TITLE  8-ALIENS  AND 
NATIONALITY 

Chapter  I— Immigration  and  Nat- 
uralization Service,  Department 
of  Justice  (Parts  1  -499) 

3.1    Regulation    at    57    FR    11570 

confirmed;  (d)(l-a)  revised 1899 

3.12  Regulation  at  57   FR  11671 

confirmed 1899 


150-258  O  -  94  -  2   (10) 
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CHANGES  JANUARY  3,  1994  THROUGH  JULY  29.  1994 


TITLES     Chapter  I -Con. 

3.13  RegulaLiuii  at  57  FR  11571 
confirmed  and  amended 1899 

3.14  Regrulatlon  at  57  FR  11571 
confirmed 1899 

3.15  Regrulatlon  at  57  FR  11571 
confirmed 1899 

3.16  Regulation  at  57  FR  11571 
confirmed 1899 

3.17  Regulation  at  57  FR  11571 
confirmed 1899 

3.18  Regulation  at  57  FR  11571 
confirmed 1899 

3.19  Regulation  at  57  FR  11571 
confirmed 1899 

3.20  Regulations  at  57  FR  11571 

and  11572  connrmed 1899 

3.21  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.22  Regulation  at  57  FR  11571 
confirmed 1899 

3.23  Regulation  at  57  FR  11571 
confirmed 1899 

3.24  Regulation  at  57  FR  11571 
confirmed 1899 

3.25  Regulation  at  57  FR  11571 
confirmed 1899 

3.26  Regulations  at  57  FR  11571 
and  11572  confirmed  and  re- 
vised   1899 

3.27  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.28  Regulation  at  57  FR  11571 
confirmed 1899 

3.29  Regulation  at  57  FR  11571 
confirmed 1899 

3.30  Regulation  at  67  FR  11571 
confirmed 1899 

3.31  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.32  Regulations  at  57  FR  11571 

and  11572  confirmed 1899 

3.33  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

Revised 1900 

3.34  Regulations  at  57  FR  11571 
confirmed 1899 

3.36  Regulation  at  57   FR  11571 

confirmed 1899 

3.36  Regulation  at  57  FR  11571 
confirmed 1899 

3.37  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

(b)  added 1900 

3.38  Regulation  at  57  FR  11571 
confirmed 1899 


3.39  Regulations  at  57  FR  11571 

and  11573  confirmed 1899 

3.40  Regulation  at  57  FR  11571 
confirmed 1899 

103.1  Regulation  at  58  FR  44608 
confirmed 17921 

103.2  (a)  revised 1460 

(bX2)  and   (3)   redesignated  as 

(bH18)  and  (16);  (b)  heading. 
(1)  heading  and  new  (18) 
heading         revised;  new 

(b)(16)(i)  and  (11)  amended; 
new  (b)(2),  new  (3),  (4) 
through    (15).    (17)    and    (19) 

added 1461 

(aXl)  revised;  Interim 33905 

103.3  Regulation  at  57  FR  11573 
confirmed : 1899 

103.5  (a)(l)(l)  and  (ill)  introduc- 
tory text  amended; 
(aXDdiiMC).   (2).   (3)  and   (4) 

revised:  (a)(8)  added 1463 

103.5b  Added 1463 

103.7  Regulation  at  57  FR  11573 

confirmed 1899 

(bXl)  amended 26590.  30518 

204.5  (d)  amended;  interim 502 

(m)(P  amended;  interim 27229 

204.6  Regulations  at  58  FR  44608 

and  44609  confirmed 17921 

210a.8  Regulation  at  56  FR  38333 

confirmed 26594 

211.1   (bXlXl)   Introductory  text 

revised 26590 

212  Authority  clUtion  revised 13870 

212.1  (g)  amended 1467 

(1)  correctly  designated 1992 

Regulation  at  58  FR  38046  con- 
firmed; (eH3)  revised .....35615 

212.12  (e)  revised;  (gMD  amended 

13870 

214  Authority  citation  revised 1463 

214.1  (a)  redesignated  as  (aX3); 
(aXD.  (2)  and  new  (3)  heading 
added;  (c)  and  (d)  revised 1463 

Regulation  at  56  FR  38333  con- 
firmed  26594 

214.2  (hXl)(li)(BX/).  (4K1KB)(5). 
(vlilXAX/)  and  {B){2)  revised; 
(hK2KlKB)  amended; 
(h)(4XvliiXC)  added 1470 

Regulation  at  56  FR  38333  con- 
firmed  26594 

216  Heading  revised 26590 

Authority  citation  revised 26590 

216.1  Amended 26590 
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216.2  (b)  and  (c)  amended 26590 

216.3  Revised 26590 

216.4  Heading  revised;  (aXl)  and 

(2)  amended 26590 

(aK6)  amended 26591 

216.5  Heading  and  (a)  introduc- 
tory text  revised;  (b)  and  (c) 
amended 26591 

216.6  Added 26591 

223  Revised 1464 

223a  Removed 1465 

235.11  (a)  and  (c)  revised 26692 

238.3  (a)  revised;  (b)  amended 1617 

(b)  amended 1618 

238.4  Amended 1618 

241.1  Regulation  at  56  FR  38333 
confirmed 26594 

242.2  Regulation  at  57  FR  11573 
confirmed 1899 

242.7a  Regulation  at  56  FR  38333 

confirmed 26594 

242.8  Regulation  at  57  FR  11574 

confirmed 1899 

Regulation  at  56  FR  38333  con- 
firmed; (a)  amended 26594 

242.17  (a)  revised 26693 

Regulation  at  56  FR  38333  con- 
firmed; (d)  amended 26594 

242.20  Amended 26595 

242.23  Regulation  at  56  FR  38333 

confirmed 26594 

245.2  (aKl).   (5X1),    (il),    (Hi),   (b) 

and  (c)  amended;  interim 33905 

245.3  Amended;  interim 33905 

245.7  (a)  amended;  interim 33905 

245a.2  Regulation  at  58  FR  45236 

confirmed 1471 

245a.3  (dXl)  revised;  interim 33905 

248  Authority  citation  revised 1465 

248.1  (a)  amended;  (b)  revised 1465 

248.3  (a),  (b)  and  (c)  revised;  (d) 
removed 1466 

264.1  (b)  amended;  (cXD  removed; 
(c)(2)  redesignated  as  (c)(1) 
1466 

264.4  Added 1466 

264.5  (g)  added 1466 

(e)(2Xi)  amended;  interim 33905 

264.6  Added 1466 

274a.l3  (a)  and  (d)  amended;  in- 
terim   33905 

292.3  Regulation  at  57  FR  11574 
confirmed 1899 

292.4  (a)  amended 1466 

299.1  Revised 25556 

Table  corrected 36978 


299.3  Re  vised 25668 

299.4  Revised 26668 

299.5  Revised 26559 

Table  corrected 36978 

499.1  Revised 25661 

Removed 24032 

Proposed  Rules: 

1 29386 

3 24976,  24977,  29386 

103 1308,  1317,  5740,  14779,  17283,  29386 

204 36729 

208 14779,  29386 

211 ; 1317 

212 17283 

214 5633,35866 

216 1317 

217 17283 

236 ...1317,  17283 

236 14779 

242 1317.  14779,  29386 

245a 24978 

264 17283 

274a 5633,  14779 

286 7227,  17283 

340 38381 

TITLE  9-ANIMALS  AND  ANIMAL 
PRODUCTS 

Chapter  I— Animal  and  Plant 
Healtti  Inspection  Service,  De- 
partment of  Agriculture  (Parts 
1-199) 

51.3  (bX2)  amended;  interim 12533 

(aX4)  added 21635 

51.6  (c)  revised;  Interim 12633 

54.1  Amended 21920 

77.1  Amended 9071 

Amended:  interim  ....29186,  31922,  36692 
77.3  Revised 9072 

78  Technical  correction 2649 

78.1  Amended 9399,  18951,  31923,  35617 

78.30  (a)  amended;  (c)  added 18962 

78.32  Revised;  interim 12533 

78.41    (b)   and   (c)  amended;   in- 
terim   14360 

(a)  and  (b)  amended;  interim 
15613 

Regulation  at  59  FR  14360  con- 
firmed  36024 

78.43  Regulation  at  58  FR  68506 

confirmed 22497 

79  Authority  citation  revised 21921 
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TITUE  9     Chapter  i~  Con. 

79.1  Amended.  21921 

79.2  (aHl)  through  (7)  redesig- 
nated as  (a)(2)(i)  through 
(vU).  (a)  Introductory  text 
and  new  (2)<lv)  revised;  new 
(aKl)  and  (2)  Introductory 
text  added;  new  (aK2)(lt). 
(111).  (V).  (vl)  and  (vll)  amend- 
ed  21921 

(aK2)(ll)  and  (vll)  amended 21992 

79.3  (a)  and  (b)  amended 21922 

91.14  (aXlKlll)  removed 9617 

Regulation  at  59  FR  9617  eff. 
date  confirmed  as  5-2-94 17921 

(aXlKlKB)  revised;  (aX15Kll) 
through  (vl)  redesignated  as 
(a)(15)(lll)  through  (vll);  new 

(a)(15)(ll)  added 21637 

92.100—92.107  (Subpart  A)  Foot- 
notes 2  through  13  redesig- 
nated as  Footnotes  3  through 
14;  Interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

92.100  Amended;  Interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

92.101  (b)(3)(l)  revised;  Interim 10732 

Regulation  at  59  FR  10732  com- 
ment period  extended 34375 

(CK3K11)  amended 36026 

92.102  (a)  revised;  (d)  added 36026 

92.103  (a)(2)(lv)  through  (vU) 
added;  Interim 10733 

Regulation  at  59  FR  10733  com- 
ment period  extended 34375 

92.104  (c)(12)    and    (13)    redesig- 
nated as  (CK15)  and  (16);  new 
(CK12),   new  (13).  (14).  (dK8). 
(9).  and  (10)  added:  interim 
10733 

Regulation  at  59  FR  10733  com- 
ment period  extended 34375 

92.105  (b)  amended 36026 

92.106  (a)  amended _ 36026 

92.301  (cKl)  revised;  interim 24888 

92.304  (c.,i3)(i)  amended 31924 

92.308  (a)(2)  amended 9073 

(ax2)  amended;  Interim 24888 

92.316  Amended 28216 

92.404  (cK3)  redesignated  as 
(c)(4);  new  (cX3)  added;  (c)(1) 

and  new  (cK4)  amended 28216 

(a)<4><i)  amended 31924 

92.418  (a)  amended 28216 


92.419  (a)  amended;  (c)  removed 
28216 

92.420  Revised 28216 

92.427  (c)(5)  added 24886 

92.430  (a).   (b)(2Kl).   (li).   (4).   (6). 

(6).  (c)  Introductory  text,  (1). 
(3)  and  (d)  amended;  (bH3)(ll) 
redesignated  as  (b)(3); 
(bXlKll)  and  new  (3)  revised 

9620 

92.504  (c)(3)  redesignated  as 
(c)(4);  new  (c)(3)  added;  (cXD 

and  new  (4)  amended 28216 

(aX4Xl)  amended 31924 

92.518  Amended 28216 

92.522  (a).  (bX2Xl),  (11).  (4).  (5). 
(6).  (c)  Introductory  text.  (1), 

(3)  and  (d)  amended;  (bK3Xl) 
removed;  (bK3Kii)  redesig- 
nated as  (bK3);  (b)(lXll)  and 

new  (3)  revised 9621 

92.700—92.701  (Subpart  G)  Added; 

Interim 29187 

94.0  Amended 13185 

94.1  (a)(2)  and  (dMD  amended 2286. 

12535.  19632.  28218.  28219 

(cXl)  amended 13186 

94.4  Footnote  1  removed;  (b)  in- 
troductory text.  (1).  (2)  and 

(4)  revised;  (bX3)  and  Foot- 
notes 2  and  3  redesignated  as 
(bX8)  and  Footnotes  1  and  2; 
new  (bX3).  (5).  (6).  (7)  and  (c) 
added 13186 

94.9  (bXlXilXa).  (ft).  (iilKa).  (6) 
and  (c)  redesignated  as 
(bXlXilKA).  (B).  (IIIKA).  (B) 
and  (C);  new  (bXlXili)  intro- 
ductory text.  (CX2).  (2).  (3) 
and  (c)  amended 28218 

94.11  (a)  amended 2286.  12535.  19632. 

28218.  28219 

94.12  (bXlXlvXA)  revised 12536 

(a)  amended 28219 

94.13  Introductory  text  amended 
28220 

94.18  (a)  revised 24638 

95  Authority  citation  revised 9400 

95.11  Heading  revised;  existing 
text  designated  as  (a);  (b) 
added 9400 

96.2  (b)  revised 27970 

97.2  Table  amended 21638.  34757 

98  Authority  citation  revised 26596 

96.31  Existing  text  designated  as 

(a);  (b)  added 26596 
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98.34  (aX3)  amended 26596 

113.70  (b)(4)  revised 19633 

145.1  Amended 12798 

145.10  (d)  amended;  (1)  added 12798 

145.12  (b)  amended 12798 

145.14  (a)(1)  and  (6)  introductory 

text  amended 12798 

145.21  Amended 12798 

145.23  (dXlXvi).  (vii).  (viii). 
(e)(l)(iiXa)  and  (6)  redesig- 
nated as  (d)(lXvii).  (viii). 
(Ix).  (eXlXilXA)  and  (B); 
(bX3)  introductory  text.  (v). 
(d)  heading.  (IXi),  (v).  new 
(vll).    (2)    and    (3)    amended: 

new  (dXDCvi)  added 12798 

145.31  Amended 12799 

145.33  (bX3)  introductory  text 
and  (v)  amended:  (d)(lXviii) 
Footnote  4a,  (eXlXiiiXa)  and 
(b)  redesignated  as  (d)(l)(vili) 
Footnote  4.  (eXlKiiXA)  and 

(B) 12799 

145.41  (a)  designation  removed 12799 

145.43      (bX3Xv)      and      (0(3Kii) 

amended 12799 

145.51  Amended 12799 

145.53  (a)  Footnote  1  redesig- 
nated as  Footnote  7;  (b)(3) 
introductory  text  and  (v) 
amended 12799 

147.1  OMB  number 12799 

147.2  OMB  number 12799 

147.3  OMB  number 12799 

147.5  (b)  Footnote  1  redesignated 
as  Footnote  4  and  amended; 
OMB  number 12799 

147.6  (b)  introductory  text.  (5) 
and  (12)  through  (15)  amend- 
ed  12799 

147.7  Heading  Footnote  1  redesig- 
nated as  Footnote  5;  intro- 
ductory text,  (a)  heading.  (1) 
introductory  text  and  (e) 
amended 12799 

(e)  heading  amended:  (e)  intro- 
ductory text  through  (3Hxl) 
redesignated  as  (eXD  intro- 
ductory text  through  (iiiXK); 
new  (eXl)  heading  and  (2) 
added 12800 

147.10  Added 12801 

147.11  Footnotes  1  through  4  and 
(a)  through  (j)  redesignated 
as  Footnotes  7  through  10 
and  (bKl)  through  (10);  new 


(a)     and     new     (b)    heading 
added;  OMB  number 12801 

147.12  (cX2)  Footnote  1  redesig- 
nated as  Footnote  11;  OMB 
number 12805 

147.13  OMB  number 12805 

147.14  Heading  Footnote  1  redes- 
ignated as  Footnote  12;  new 
Footnote  12  and  (a)(2)  intro- 
ductory text  amended: 
(a)(2Xi)  and  (ii)  added 12805 

147.15  Footnotes  4  through  11  re- 
designated as  Footnotes  13 
through  20 12805 

147.16  Footnote   12  redesignated 

as  Footnote  21 12805 

147.21  OMB  number 12805 

147.41  Amended 12805 

147.43      (a)      introductory     text 

amended 12805 

Chapter  III  — Food  Safety  ancj  In- 
spection Service,  Meat  and 
Poultry  Inspection,  Departrr^ent 
Of  Agriculture  (Parts  300—399) 

Chapter  III  Policy  statement 34375 

313.5  (a)(1)  and  (bX3)  amended: 

(aX3)  and  (bXlXD  revised 21640 

317  Compliance  date  extended 30875 

317.2  (1)  added 14539 

317.5  (b)(12)  and  (13)  amended: 
(bX14)  added 14540 

317.8  (bX37)  removed 12538 

317.309  Regulation  at  58  FR  47627 

confirmed 12158 

317.312  Regulation  at  58  FR  47627 
confirmed 12158 

317.313  Regulation  at  58  FR  47627 
confirmed 12158 

317.345  Regulation  at  58  FR  47627 

confirmed 12158 

317.362  Regulation  at  68  FR  47627 
confirmed 12158 

317.363  Added:  eff.  11-10-96 24228 

317.380  Regulation  at  58  FR  47627 

confirmed 12158 

317.400  Regulation  at  58  FR  47627 

confirmed 12158 

318.7  (cX4)  table  amended 12538 

318.19  (b)  amended:   Footnote   1 

revised 33642 

318.21    (a)    amended:    (b)(3Kviii) 

and  Footnote  4  revised 33642 

319.6  (e)(2)  amended 33642 
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TmJ  9      Chapter  Ill-Con. 

319.700  (a)  aj::c:.deti.   tooinote  2 

revised 33842 

320.1  (bK9)  correctly  designated 

6897 

381  Compliance  date  extended 30875 

381.125    UndealRnated    text    des- 
ignated as  (a);  (b)  added 14540 

381.134  {b)(12)  and  (13)  amended; 

(bH14)  added 14640 

381.153  (a)  amended 33642 

(b)<3Kvlll)  and  Footnote  4  re- 
vised   33643 

381.409  Regulation  at  58  FR  47628 

confirmed 12158 

381.412  Regulation  at  58  FR  47628 
confirmed 12158 

381.413  Regulation  at  68  FR  47628 
confirmed 12158 

381.445  Regulation  at  58  FR  47628 

confirmed 12158 

381.462  Regulation  at  58  FR  47628 
confirmed 12158 

381.463  Added;  eff.  11-10-95 24228 

381.480  Regulation  at  58  FR  47628 

confirmed 12158 

381.500  Regulation  at  66  FR  47628 

confirmed 12158 

Proposed  Rules: 

50 23810.36374 

53  33214 

54 24979 

71  ^ 33214 

77 23810.  36374 

78 2312.  6593.  9938 

82 33214 

91 21675.  24979.  31956 

92 9679.  23810.  33214.  36374 

94 3029.  9939.  9941.  17999.  31957.  33214 

95 9142.  18003 

101 9681 

113 9681.  13267.  13896 

160 12863 

161 33214 

201 26767 

202 9114 

300—399  (Ch.  ni) 1499 

301 10246 

306 6929.21948 

317 12462.  12472.  26916.  27144,  34396 

318 550.  6929.  10246.  21948 

381 561.  8929.  10230,  12462.  12472.  21948. 

22S64.  27144.  35639 
391 32940 


TITLE  10-ENERGY 

Chapter  I  — Nuclear  Regulatory 
Commission  (Parts  0—199) 

0  Authority  citation  revised 17480 

0.736-1  Added 17460 

0.735-2  Redesignated  from  0.735- 

21;  heading  revised 17460 

0.736-8  Removed 17480 

0.736-21  Redesignated  as  0.736-2 

17460 

0.735-29  Removed 17460 

0.735-40  Removed 17460 

1.5  (b)  amended 17466 

1.41  (h)  amended 6619 

2.1205  (c)(2)  revised 29189 

2  Appendix  C  amended 36040 

12  Added 23121 

20.1—20.602  Sections  and  Appen- 
dixes A.  B  and  D  correctly 
removed;  Appendix  C  cor- 
rectly  redesignated  as  Part 

30  Appendix  B 1900 

20.2202  (d)(2)  revised 14086 

20  Appendix  D  amended 17466 

21.2  (d)  amended 14086 

21.3  (e)  amended 6619 

21.21  (c)(3)(i)  amended 14086 

26.24  (aK2)  revised 507 

30.4  Amended 36034 

30.6  (bK2Kiv)  revised;  (bK2)(v)  re- 
moved  17466 

30.8  (b)  corrected 1618 

30.35  (f)(2)  corrected 1618 

30  36  Revised 38034 

30.37  Revised 36036 

30.50  (c)(1)  Footnote  1  amended 
14086 

30.70  Table  amended 5519 

30  Appendix  C  correctly  des- 
ignated  1618 

32.51  (a)(3)(lii)  amended 5520 

34.42  Corrected 1900 

36.33  (aKl)  Footnote  2  amended 

14086 

40.4  Amended 36035 

40.5  (b)(2Kiv)  revised;  (b)(2Kv)  re- 
moved  17466 

40.36  (e)(2)  corrected 1618 

40.42  Re  vised 36035 

40.43  Revised 36037 

40.60  (c)(1)  Footnote  1  amended 

14086 

40.64  (a)  revised 35620 

40  Appendix  A  amended 28229 
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50  Policy  statement 36461 

50.36a  (b)  amended 6520 

50.54  (8)(1)  amended 5520 

(bb)  revised 10269 

50.55  (e)(6)(i)  amended 14087 

50.72  (a)(2)  Footnote  3  amended 

14087 

50.75  (e)(2)(iii)  corrected 1618 

50  Appendix  E  amended 14090 

55.2  (c)  added 5938 

55.5    (b)(1)    and    (3)(ii)    revised; 

(b)(2)(v)  removed 17466 

55.57  (b)(2)(iv)  removed 5938 

55.59  (c)  introductory  text  re- 
vised   5938 

70.4  Amended 36037 

70.5  (b)(2)(iv)  revised;  (b)(2)(v)  re- 
moved  17466 

70.25  (f)(2)  corrected 1618 

70.33  (b)  removed 36037 

70.38  Revised 36037 

70.50  (c)(1)  Footnote  1  amended 

14087 

70.52  (a)  Footnote  1  amended 14087 

72.3  Amended 36038 

72.30  (c)(2)  corrected 1618 

72.54  Revised 36038 

72.74  (a)  Footnote  1  amended 14087 

72.76  (a)  revised 36620 

72.78  Revised 35621 

72.86  (b)  revised 36040 

73.46  (b)(4)  and  (i)  revised;  (b)(10). 

(11)  and  (12)  added 38348 

73.57  (d)(3)  revised 662 

(bK2)(iv)  revised 38564 

73.67  (e)(3)(vii)  Footnote  1  and 
(g)(3)(iii)  Footnote  1  amend- 
ed  14087 

73.71  (a)(1)  Footnote  1  amended 

14087 

73  Appendix  A  amended 17466 

74.13  (a)(1)  revised 35621 

74.15  Revised 35621 

75.31  Revised 35621 

75.32  (b)  revised 35622 

75.33  (a)  revised 35622 

75.34  Revised 35622 

75.35  (a)  revised 35622 

150.16  (a)  revised 36622 

150.17  (a)  revised 35622 

170.3  Amended 36917 

170.11  (a)(9)  added 36917 

170.20  Revised 36917 

170.21  Introductory  text  revised; 
table  amended 36917 

170.31  Revised 36918 


171  Authority  citation  revised 12543 

171.11  (a)  revised 12543 

(a)(2)  revised 36924 

171.15  (c)(3)  and  (4)  added 26098 

(a),  (b)(3),  (c)(2),  (d)  and  (e)  re- 
vised  36924 

171.16  (f)  and  (g)  added 26099 

(c)  introductory  text.  (4),   (d) 

and  (e)  revised 36924 

171.17  Revised 36928 

171.19  (b)  and  (c)  revised 36928 

Chapter  II— Department  of  Energy 
(Parts  200-699) 

435.109  Amended 18293 

600.12  (c)  revised 18474 

Chapter  III— Department  of 
Energy  (Ports  700—999) 

710  Authority  citation  revised 35185 

Heading  revised 35185 

710.1—710.34  (Subpart  A)  Revised 

36186 

765  Added 26726 

830  Added 15851 

Chapter  XI— United  Stotes  Enrich- 
ment Corporation  (Part  1 102) 

Chapter  XI  Established 16979 

1102  Added 27437 

Chapter  XVIi  — Defense  Nuclear 
Facilities  Safety  Board  (Parts 
1700-1799) 

1703  FOIA  fee  schedule  adjust- 
ment  21640 

Proposed  Rules: 

0—199  (Ch.  I) 36374 

2 24371 

9 30308 

19 5132,6792 

20 4868.  5132.  6792.  9146.  17746.  30724, 

37950 

21 6792 

26 6792,  24373 

30 19147,  32138 

32 17286 

34 9429 

36 30724,  37960 

40 19147.  32138 

50 979,  14373,  17499.  19147.  23641 

51 2542,  6792.  23030,  37724 

52 29965 
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TITLE  10    Proposed  Rules: -Con. 

61  ..  .   17052 

70 6792.  19147.  32138 

71 6792.  8143,  26608 

72 19147.  28496.  32138 

73 6792.  23641 

74 6792 

76 6792 

95 6792 

150 9429 

170 12556,  24065 

171 12556.  24065 

200-«9  (Ch.  n) 9682 

430 10334.  10464.  15868.  18502 

436 17204.  19150 

451 24982 

474 5336 

700—999  (Ch.  ni) 9682 

960 19680 

1000—1089  (Ch.  X) 9682 

10O3 34767 

1101 9150 

1102 14789 

TITLE  11 -FEDERAL  ELECTIONS 

Chapter  I  — Federal  Election 
Commission  (Parts  1—9099) 

8  Added 32323 

102.14  (b)(3)  added  (effective  date 

pending) 17269 

Regulation  at  59  FR  17269  eff. 

6-30-94 33643 

(b)(3)  corrected 35785 

104.7   Regulation  at  58  FR  57729 

eff.  3-3-94 10057 

107  Revised  (effective  date  pend- 
ing)  33615 

114.1  (a)(2>(viii)  revised  (effective 

date  pending) 33615 

9008  Revised  (effective  date  pend- 
ing)  33616 

Proposed  Rules: 

8 11211.  14022 

102 14794 

TITLE  12-BANKS  AND  BANKING 

Ctiapter  I— Comptroller  of  tt>e 
Currency,  Department  o(  ttie 
Treasury  (Parts  1  —  199) 

3  Appendix  A  amended 10952.  10953 

5.33   Regulation   at   57    FR   49642 

confirmed;  (bK8)  revised 22498 


27  Authority  citation  revised 26415 

27.3  (a)  and  (bXlKxx)  revised 26415 

27.4  (c)(5)  revised 26415 

27.7  (b).  (c)  Introductory  text  and 

(d)  revised 26415 

27  Heading  to  Part  27  appendixes 

added;  Appendix  II  revised 26415 

Appendix  rv  corrected 31924 

34  Statement  and  order 6531 

34.42  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29499 

34.43  (a)  revised;  (b).  (c)  and  (d) 
redesignated  as  (d).  (e)  and 
(0;  new  (b)  and  new  (c)  added 
29499 

34.44  Re  vised 29500 

34.45  (b)  revised 29500 

34.41—34.47  (Subpart  C)  Appendix 

A  removed 29500 

Chapter  If— Federal  Reserve 
System  (Parts  200-299) 

201  Authority  citation  revised 29538 

201.51  (d).  (e),  (f)  and  (g)  through 
(k)  redesigTiated  as  (e).  (f). 
(g)  and  (1)  through  (m);  new 

(d)  and  new  (h)  added 29500 

Revised 29538 

201.52  Revised 29538 

205  Authority  citation  revised 10683 

205.15  Added 10683 

205  Appendix  A  amended 10683 

207  OTC  margin  stock  list 4549.  23124. 

37651 

208.22  Added 28761 

210  Authority  citation  revised 22965 

210.1  Amended 22965 

210.2  (g)  introductory  text  re- 
vised; (p)  added 22965 

210.3  (a)  amended;  (f)  added 22965 

210.5  (a)  introductory  text  and 
(2)   revised;    (bK3)   amended; 

(d)  added 22965 

210.6  (b)  and  (c)  amended:  (bXD 

and  (2)  revised 22966 

210.9  (a)(5)  revised 22966 

210.12  (a)  amended;  (d)  through 
(g)  redesignated  as  (e) 
through  (h);  new  (d)  and  (1) 
added;  (c)  Introductory  text, 
(2),  new  (e)  concluding  text 

and  (h)  revised 22966 

210.13  Revised 22966 

210.14  Revised 22967 

215  Authority  citation  revised 8837 
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215.1—215.13  (Subpart  A)  Revised 

8837 

215.2  (c)(4)  and  (d)  introductory 

text  corrected 37930 

215.3  (b)(2)  corrected 37930 

216.4  (e)(1)  introductory  text  and 
Footnote  3  corrected 37930 

215.5  (b)  and  (c)(4)  corrected 37930 

215.11  (b)(1)  corrected 37930 

215.21  (a)  amended;  Footnote  10 
removed;  Footnotes  11  and  12 
redesignated  as  Footnotes  5 

and  6 8842 

215.22  (cXDdl)  amended 8842 

220  OTC  margin  stock  list 4549,  23124, 

37651 

221  OTC  margin  stock  list 4549,  23124, 

37661 

224  OTC  margin  stock  list 4549,  23124, 

37651 

226  Statement  and  order 6531 

Authority  citation  revised 22968. 

29500 
226.4  (bXl)  revised;  (b)(6)  added 

.: 22968 

225.62  (d).  (e).  (f)  and  (g)  through 
(k)  redesignated  as  (e),  (f), 
(g)  and  (i)  through  (m);  new 

(d)  and  (new  (h)  added 29500 

225.63  Heading  and  (a)  revised; 
(b)  and  (c)  redesignated  (d) 
and  (e);  new  (b)  and  new  (c) 
added 29500 

225.64  Revised 29501 

225.65  (b)  revised 29501 

225.61—225.67  (Subpart  G)  Appen- 
dix A  removed 29501 

226  Order 6532 

230  Determination 24032 

231  Added 4784 

264b. 3  (d)  amended 12805 

265.11  (c)(ll)(v)  revised 22968 

268  Revised 16098 

Chapter  III— Federal  Deposit  In- 
surance Corporation  (Parts 
300-399) 

303  Authority  citation  revised 7198 

303.2  Heading  and  (a)  Introduc- 
tory text  revised 4250 

303.6  (a)(3),  (f)(l)(ii)(B)  heading 
and  (2)  revised;  (f)(l)(ii)  in- 
troductory text,  (3)  and  (4) 
amended 4250 

303.15  Added;  interim 7198 

323  Statement  and  order 6531 


Authority  citation  revised 29501 

323.2  (d)  through  (1)  redesignated 
as  (e)  through  (m);  new  (d) 
added 29501 

323.3  Heading  and  (a)  revised;  (d) 
amended;  (b),  (c)  and  new  (d) 
redesigrnated  as  (d),  (e)  and 
new  (f);  new  (b)  and  new  (c) 
added 29501 

323.4  Revised 29502 

323.5  (b)  revised 29502 

323  Appendix  A  removed 29502 

325  Authority  citation  revised 3784 

325.1—325.6  (Subpart  A)  Appendix 

A  amended 3784 

327.4        (b)(2)(iv)(B)        amended; 

(b)(2)(v)  added 29716 

Chapter  IV— Export-Import  Bank 
of  the  United  St<3tes  (Parts 
400-499) 

412  Added 31136 

Chapter  V— Office  of  Thrift  Super- 
vision, Department  of  the  Treas- 
ury (Parts  500—599) 

Chapter  V  Nomenclature  change 

18476 

503  Authority  citation  revised 18475 

503.1  (e)  amended 18475 

504  Authority  citation  revised 18475 

604.3  Introductory  text  amended 
18476 

604.4  Amended 18476 

505  Authority  citation  revised 18475 

505.2  Amended 18475 

505.4  Amended 18475 

616  Authority  citation  revised 18475 

616.2  Amended 18475 

515.4  (a)  introductory   text  and 

(b)  amended 18476 

515.5  Amended 18476 

544  Authority  citation  revised 18476 

544  Appendix  amended 18476 

545.32  (b)(2)  amended 29502 

545.103  (b)  amended 29502 

552.4  (d)  amended 18476 

552.6  (d)(1)  amended 18476 

552  Appendix  amended 18476 

561.5  Added 18476 

563.170  (c)(l)(iv)  revised 29502 

563b.2     (a)(14)    removed;     (aX15) 

through  (19)  and  (29)  through 
(40)  redesignated  as  (aK14) 
through  (18)  and  (30)  through 
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CHANGES  JANUARY  3.   1994  THROUGH  JULY  29    1994 


TITLE  12    Chapter  V-Con. 

(•ill.  iir*  ittnloi  itvi&ed;  new 
(aX19)  and  (29)  added:  In- 
terim  22732 

563b. 3  (CX2)(1).  (ID.  (4X1)  through 
(iv).  (5X1)  and  (11)  redesig- 
nated as  (cX2Xli).  (111).  (4X11) 
through  (V).  (5X11)  and  (111); 
new  (CX2X1).  new  (4X1).  new 
(5X1)  and  (gX4)  added; 
(CX6X1).  (Iv).  (7).  (14).  (23). 
(dX4).  (g)  heading.  (IKD.  (H) 
and  (3)  revised;  (gXlKUD  re- 
moved  22733 

563b. 4  (bXl)  amended:  (c)  revised: 

interim 22734 

563b. 5  (dX4)  and  (eX5)  revised;  In- 
terim  22734 

563b.7  (fXlXll)  and  (3)  revised; 
(0(1X111)  amended;  (fXlKlv) 
added;  Interim 22734 

563b. 8  (eXl)  and  (tXl)  amended; 

Interim 22735 

563b. 10  Revised:  Interim 22735 

563b. 1(X)  Amended:  interim 22735 

563b. 101  Amended:  Interim 22735 

564  Statement  and  order 6531 

Authority  citation  revised 29602 

564.2  (d)  through  (1)  redesignated 
as  (e)  through  (m):  new  (d) 
added 29502 

564.3  (a)  revised:  (b).  (c)  and  (d) 
redesignated  as  (d).  (e)  and 
(f);  new  (b)  and  new  (c)  added 
29502 

564.4  Revised 29503 

564.5  (b)  revised 29503 

564.8  (d)  introductory  text  and 
(2)  amended;  (dXl)  removed; 
(dM2)  designation  removed 29503 

564  Appendix  A  removed 29503 

567  Authority  citation  revised 4788 

567.1  (V)  revised 12810 

567.5  (aX2Xl)  and  (11)  revised; 
(ax2Xlll)  removed 4788 

567.6  (aXlXiilXC)  revised;  eff.  In 
part  3-l»-94  to  9-29-94  and  9- 
30-94 12810 

(aXlHlvXL)  revised 4788 

567.7  (a)  amended 12811 

567.9  (CXI)  revised 4788 

567.12  Added 4788 

574.6  (a)  revised 28470 

574.7  Heading  and  (c)  revised 28471 

575.7  (e)  added;  Intertm 22735 

575.13  (aX4)  amended;  Interim 22736 

(a)  re  vised 28470 


Chapter  VI  — Farm  Credit 
Administration  (Parts  600—699) 

600  Authority  citation  revised 21641 

600.1  Amended  (effective  date 
pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.4  (b)  revised;  (c)  and  (d)  added 
(effective  date  pending) 21641 

Regulation  at  59  FR  21641  eff. 
4-26-94 27970 

600.5  (a),  (b)  and  (c)  redesignated 
as  (b),  (d)  and  (e).  new  (a) 
and  new  (c)  added;  new  (b) 
and  new  (d)  revised  (effective 

date  pending) 21642 

Regulation  at  59  FR  21642  eff. 

4-26-94 27970 

600.10  (c)  amended  (effective  date 

pending) 21642 

Regulation  at  59  FR  21642  eff. 

4-26-94 27970 

604  Authority  citation  revised 21642 

604.440  Amended  (effective  date 

pending) 21642 

Regulation  at  59  FR  21642  eff. 
4-26-94 27970 

605  Authority  citation  revised 
(effective  date  pending) 21643 

605.502    (f)    amended     (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 

4-26-94 27970 

607.2  (b)  introductory  text 
amended 37403 

608  Added  (effective  date  pend- 
ing)  13187 

Regulation  at  59  FR  13187  eff. 
5-6-94 23615 

611  Authority  citation  revised 37411 

611.400    Revised    (effective    date 

pending) 37411 

611.1130   (a)    amended    (effective 

date  pending) 21643 

Regulation  at  59  FR  21643  eff. 
4-26-94 27970 

612  Revised  (effective  date  pend- 
ing)  24894 

614.4351  (a)  revised 37403 

614.4516    Regulation    at    58    FR 

62514  eff.  3-15-94 11898 

614.4710  (aXlXl)  amended 374(M 

615.5060    (a)    revised     (effective 

date  pending) 3787 
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Regulation  at  59  FR  3787  eff.  3- 
18-94 12811 

615.5131  Regulation    at    58    FR 

63055  eff.  3-15-94 11898 

(t)  amended 37404 

615.5132  Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5133  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5134  Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.513&-«15.5160      (Subpart      E) 

Regulation  at  58  FR  63055  eff. 
3-15-94 11898 

615.5135  Regulation  at  58  FR 
63066  eff.  3-15-94 11898 

615.5136  Regulation    at    58    FR 

63057  eff.  3-15-94 11898 

615.5140  Regulation  at  58  FR 
63057  eff.  3-15-94 11898 

(aX8HiXB)     and     (llXil)     cor- 
rected  22736 

615.5141  Regulations  at  58  FR 
63055,  63056  and  63058  eff.  3- 
15-94 11898 

615.5142  Regulations  at  58  FR 
63056  and  63068  eff.  3-16-94 11898 

615.5150    Regulation    at    58    FR 

63066  eff.  3-16-94 11898 

616.6151     Regulation    at    58    FR 

63066  eff.  3-15-94 11898 

615.5160    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.5170-615.5172      (Subpart      F) 

Regulation  at  68  FR  63058  eff. 

3-15-94 11898 

615.5170  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5171  Regulation  at  58  FR 
63056  eff.  3-15-94 11898 

615.5172  Regulation  at  58  FR 
63056  eff.  3-16-94 11898 

615.5173  Regulation  at  58  FR 
63068  eff.  3-15-94 11898 

615.5174  Regulation  at  58  FR 
63068  eff.  3-15-94 11898 

615.6180    Regulation    at    58    FR 

63056  eff.  3-15-94 11898 

615.6201  (a)  through  (1)  redesig- 
nated as  (b)  through  (g)  and 
(1)  through  (n);  new  (a)  and 
new  (h)  added:  new  (j)  re- 
vised; new  (k)  amended 37404 

615.6210  (d)  and  (e)  redesignated 
as  (e)  and  (f);  new  (e)(4) 
through  (7)  redesignated  as 


(e)(6)  through  (9);  (c).  new 
(f)(1),  new  (3X1)  and  new 
(liXDXJ)  amended;  new  (eX3) 
removed;  new  (d),  (e)(3),  (4) 
and  (5)  added;  new  (e)(2)  re- 
vised  37404 

615.5495   (b)    amended    (effective 

date  pending) 21643 

Regulation  at  69  FR  21643  eff. 
4-26-94 27970 

618.8270   Revised   (effective   date 

pending) 37411 

620.1  (j)  amended 37406 

620.5  (i)  revised  (effective  date 
pending) 37412 

650  Added  (effective  date  pend- 
ing)  9626 

Authority  citation  revised 2164] 

Chapter  VII— Notional  Credit 
Union  Administration  (Parts 
700-799) 

701.1  Revised 29075 

Amended 36041 

701.2  (b)  and  (c)  amended 36041 

701.6  (a),  (b)(2)  and  (3)  revised 33421 

701.14  (f)  amended 36042 

701.31  (dX3)  amended 36041 

701.32  (b)(2),  (3)  and  (4)  redesig- 
nated as  (bX4),  (5)  and  (6); 
(b)(1)  and  new  (6)  revised; 
new  (b)(2)  and  new  (3)  added 
26102 

707.2  (r)  amended 13436 

707.8  (c)(5)  revised  (OMB  number 
pending) 13436 

707.9  (b)  revised  (OMB  number 
pending) 13436 

707  Appendix  B  amended 13436,  13437 

709.8  (cKD  amended 36041 

709.9  (b)  amended 36041 

722  Statement  and  order 6531 

741.6  (a)  amended 26103 

741.11  (b)(1),  (c),  (d)  and  (g)  re- 
vised  33421 

745.202  (a)  amended 36041 

747.306  (b)  amended 36041 

747.307  (a)  amended 36042 

747.609  (d)  amended 36041 

747.616  Amended 36041 

790  Authority  citation  revised 36041 

790.2      (b)(6)      redesignated      as 

(bX6Xi)  and  (ii);  (bXD.  (3), 
new  (6X1),  (8)  and  (9)  amend- 
ed; (b)(6)(iii)  (13).  (14)  and  (15) 
added;  (d)  and  (e)  removed 36042 
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TITLE  12   Chapter  VII -Con. 

791.8  (c)  an..  .  38041 

792  Authority  citation  revised 38041 

792.2  (gXl)  amended 38041 

(f).  (»)(!)  and  (2)  amended 38042 

792.5  (bXlXD.  (il)  and  (2)  amend- 
ed  38042 

792.22  (a)  amended 38041 

792.24  (b)(3)  amended 36042 

792.26  (a)  amended 38041.36042 

792.27  (a)  and  (c)  amended 36041 

792.37  (a)  amended 36042 

792.40  Amended 36041 

792.50  (a)  amended 36042 

792.170  (c)  amended 36042 

793  Authority  citation  revised 36041 

793.2  (c)  amended 36041 

794.160  (ci  amended 36042 

Chapter  IX  — Federal  Housing 
Finonce  Board  (Pcrts  900—999) 

935  Authority  citation  revised 2949 

935.1  Amended 2949 

935.5   (a)(2)   amended:   (aK3)   and 

(b)  through  (g)  added 2949 

935.17  Revised 2950 

Chopter  Xi— Federal  Firxancial  In- 
stitutions Exominotion  Ccxjf>cll 
(Parts  1100-1199) 

1102.300—1102.304  (Subpart  D)  Au- 
thority citation  revised 1902 

1102.305  Added 1902 

1102.306  Added 1902 

110?  ■^■(^  \ided 1902 

Chapter  XIV— Form  Credit  System 
Insurance  Corporation  (Parts 
1400-1499) 

1402  Added 34638 

1408  Added 24899 

Chapter  XVI  — Resolutton  Trust 
Corporation  (Parts  1600—1699) 

1627  Revised 5S39 

1630  Added:  Interim 8845 

Regulation  at  58  FR  884S  con- 
firmed  37981 


Proposed  Rules: 


3 8420.  18328.  26456.  27116 

25 5138 

28 29740 

32 6583 


203 30310 

206 10684.  10698.  23031 

208 8420,  26456.  27116.  27427 

212 7909 

213 3796 

220 33923 

225 12202.  26456.  27116 

228 5138 

230 1921.  5536.  24376.  24378,  35271 

261a 5548 

303 21676 

304 15869.  29965 

325 8420,  27116,  37726 

327 9687.  29965 

333 30316 

335 22555 

336 35480 

345 5138 

348 18764 

362 29559 

366 32661 

500 18979 

545 18979 

550 13461 

552 13461,  18979 

562 13461 

563 13461.  18979 

563b 18979,  22764.  29480,  29975 

563e 5138 

567 8420,  27116.  30538,  32143 

571 13461 

574 18979 

575 22764,  29480,  29975 

600—699  {Ch.  VI) 15664 

617 31562 

630 5341 

701 8424,  10334,  11937 

704 18503 

708 33702 

741 8424 

960 1323 

1403 24988 

TITLE  13-BUSINESS  CREDIT  AND 
ASSISTANCE 

Chapter  I— Small  Business 
Administration  (Parts  1  —  199) 

101.3-2  Amended 37413 

102.35  (a)  revised 4553 

107  Authority  clUtlon  revised 16916, 

16942 
107.1  Amended 16916,  16942 

107.3  Amended 16916,  16943 

107.4  (bKl).  (2)  and  (3)(1)  revised; 

(c)  amended;  (0  added 16945 
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107.101  (d)  and  (e)  redesigTiated  as 
(e)  and  (f);  (a)  and  new  (e)  in- 
troductory text  revised;  new 

(d),  (g),  (h)  and  (i)  added 16945 

107.103  Revised 16946 

107.201—107.205  Undesignated 

center  heading  removed 16918 

107.201  Removed 16918 

107.202  Removed 16918 

107.203  Removed 16918 

107.204  Removed 16918 

107.205  Removed 16918 

107.210—107.263  Undesignated 

center  heading  added 16918 

107.210  Added 16918 

107.220  Added 16921 

107.230  Added 16921 

107.240  Added 16923 

107.241  Added 16923 

107.242  Added 16924 

107.243  Added 16925 

107.244  Added 16926 

107.245  Added 16927 

107.246  Added 16928 

107.247  Added 16928 

107.250  Added 16928 

107.260  Added 16930 

107.261  Added 16930 

107.262  Added 16932 

107.263  Added 16933 

107.302  Revised 16946 

107.303  (b)  redesignated  as  (c);  (a) 
and  new  (c)  introductory 
text,  (6)  and  (7)  Example  re- 
vised; new  (b)  added 16947 

107.304  Heading,  (a)(1)  and  (b)  re- 
vised; (c)  added 16947 

107.305  Added 16948 

107.401  (a)(5)  revised 16948 

107.402  (a)  and  (d)  revised;  (e),  (f) 

and  (g)  added 16948 

107.403  (b)(1)  revised 16949 

107.501  (c)  amended 16949 

107.601  (g)  amended;  (h)(1)  re- 
vised  16949 

107.705  (a)(8)  added 16949 

107.706  Revised 16949 

107.707  Revised 16950 

107.708  Revised 16950 

107.710  (b)(3)  revised 16950 

107.711  Revised 16950 

107.712  (c)  amended 16950 

107.901  (a)  amended 16933.  16951 

107.906  (a)  revised 16933 

107.1004  (a)  amended 16933 

107  Appendix  III  added 16951 


Appendix  HI  correctly  revised 

28471 

108.8  (g)  revised 36045 

120.101-2  (b)  removed;  (c)  through 
(h)  redesignated  as  new  (b) 

through  (g) 36044 

121  Waiver 38113.  38114,  38115 

121.80  (a)(4)  correctly  designated 

38116 

121.601  Table  revised 16518 

Table  corrected 19753 

Clarification 23131 

121.802  (a)(2)  amended;  (a)(3)  re- 
designated    as     (a)(4);     new 

(a)(3)  added 16956 

(a)(3)  revised 28234 

121.906  (b)(3)  revised 12814 

121.1102  (a)(3)  added 12814 

121.1106  (b)(3)  revised 12814 

122.62—122.62-4  Added 5941 

123.3  Amended:  interim 10954 

123.25  (a)  and  (b)  revised...'. 6214 

(a)  revised 36046 

123.41  (b)(2)(ix)  revised 10956 

(b)(2)  revised 36045 

124.107  Introductory  text  and  (a) 
revised:  (b)  and  (c)  redesig- 
nated as  (c)  and  (d);  new  (b) 
added .'....12814 

124.111  (a)(2)(il)  revised 12815 

124.112  (a)(3Xi)  removed;  (aX3Xli) 
and  (cK2Kiii)  redesignated  as 
(aX3Xi)  and  (cK2Kiv):  (aXD, 
(c)  introductory  text  and 
new  (2Kiv)  introductory  text 
amended;  new  (aX3Xii)  and 
new  (cX2Kiii)  added;  (cX2Xi) 
revised 12815 

124.305  (f)  revised 12815 

124.307  (e)  added 12815 

124.311  (f)(4)  and  (5)  introductory 
text  revised;  (f)(5Xiii)  and 
(iv)  redesignated  as  (f)(5)(iv) 
and  (V);  new  (f)(5)(iii)  added; 

new  (f)(5Xv)  amended 12815 

(1)  added 12816 

124.321  (hX2)  and  (3)  amended 12816 

124.601  (c)  amended 12816 

124.602  (f)  and  (g)  amended 12816 

124.604  Amended 12816 

124.605  (a)(3)  and  (c)(1)  amended 
12816 

124.607  (d)  amended 12816 

124.608  (a),  (b)  introductory  text. 

(1).  (3)  and  (c)  amended 12816 

124.609  (a)  and  (b)  amended 12816 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JANUARY  3,  1994  THROUGH  JULY  29,  1994 


TITLE  13   Chapter  I -Con. 


■V,  1 )  r  h  1 1  r  1 ' 


;H«'d  16942 


Chapter  III— Economic  Devekjp- 
ment  Administration,  Depart- 
ment of  Commefce  (Parts 
300-399) 

302  Authority  citation  revised 15329 

302.2  Revised;  Interim 15329 

302.3  (b)  revised;  interim 15329 

302.7  (a)(2)  revised;  Interim 15329 

302.8  (aK2)  revised;  Interim 15329 

J05.5   (bK3)    table    amended;    in- 
terim  15329 


Proposed  Rules: 


107. 


.5552 


106 8425.  12864 

116 2782 

120 „ 8425.  15872 

121 1380.  11938.  19150 

123 33456 

TITLE  14-AERONAUTICS  AND 
SPACE 

Chapter  I  — Federal  Aviation  Ad- 
ministration. Department  of 
Transportation  (Parts  1  —  199) 

23  Special  i>  AA  conditions  ....8119.  23095. 

34572 

23.561  (b)(2)(lv)  added 25772 

23.783  (0  added 25772 

23.803   Existing   text   deslgmated 

as  (a);  (b)  added 25773 

23.805  Added 25773 

23.807  (d)  Introductory  text  and 
(1)  revised;  (d)(3).  (4)  and  (e) 
added 25773 

23.811  (c)  added 25773 

23.812  Added 25774 

23.813  Existing   text  designated 

as  (a);  (b)  added 25774 

23.815  Elxlstlng  text  designated 
as  (a)  and  amended;  (b)  added 

25774 

25  Special  FAA  conditions 7199.  7202. 

13870.  13875.  14740.  28234.  28762. 

29538 

Authority  citation  revised 32057 

25.519  Added 22102 

25.1316  Added 22116 

25.1415  (d)  revised 33067 

27  Special  FAA  conditions 


29  Special  FAA  conditions 

Authority  citation  revised 

29.1415  (d)  revised 

39.13 4.  5.  509.  511.  513.  516.  1472. 

1904.  1906.  1907.  1909.  1910. 

1913.  1915.  2520.  2961.  2953, 

3788,  3989.  4554.  4556.  4557. 

4562.  4564.  4567.  4569,  4573, 

4576.  4790.  5076.  5079.  6216, 

6536,  6538.  6540.  6543.  6546. 

7210.  7901.  7902.  7904.  7905. 

8130,  8382,  8385.  8387,  8389, 

8394.  8396.  8520.  8846.  9401, 

10271.  10273.  10274.  10277. 

10575.  10735.  10736,  11532. 

11715.  11717.  12159.  13439. 

13442.  13444.  13445.  13447. 

13647.  14547.  14744.  16044, 

15332.  15615.  15854.  15856. 

17682.  17684.  17685,  17687, 

18296.  18710.  18713.  18714. 

18716.  18718.  18720.  18721. 

18954.  18966.  18958,  18959, 

18963.  19128.  21644,  22126. 

23132.  23134.  23136,  23137. 

23140,  23143.  23144.  23146, 

23149,  23152,  23616.  23793, 

25289,  25292.  25294,  26296, 

25806,  25807,  25808,  26104, 

27230,  27232,  27443,  27971, 

28476,  28764,  29362,  29353. 

29356.  29541.  30278,  30280, 

30284,  30287,  30675,  31608, 

31516,  31617,  31518,  32326, 

32330.  32332,  32648,  32874, 

32878.  32880.  32882,  32883, 

33646.  33649.  33651,  34675, 

34758.  34967,  35235.  35236. 

35239,  35242,  36243,  35245, 

35247,  36047.  36048,  36931, 

37166.  37415.  37658,  37661. 

37932.  37935.  38118.  38361. 

38356 

Corrected 7897.  8520.  10735. 

23148 
61  Authority  citation  revised 


61.14  Revised 

61.197  (c)  revised 

63  Authority  citation  revised. 

63.12b  Revised 

65  Authority  citation  revised. 

65.23  Revised 

66.46a  Added 

66.46b  Added 


22499 
32057 
32057 
1903. 
1911, 
3653, 
4560, 
4574, 
6535. 
6899. 
7908. 
,  8392, 
10058. 
10280, 
11533, 
13440. 
13448, 
15331, 
17468, 
17688, 
18715, 
18723. 
18961, 
22128, 
23138, 
23147, 
24036, 
26805, 
26108, 
27973, 
29355, 
30282. 
31510, 
32328. 
32876. 
33644. 
34577. 
35238. 
35246, 
36934, 
37663. 
38354. 
,  38655 
11182. 
,  34899 
..7388. 
17646 
...7389 
..17646 
...7389 
...73C9 
...7389 
...7389 
...7389 
...7389 
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71.1. ...663.  1619.  1620,  1621,  1622.  1623.  3789. 
4251.  4577.  4578.  5621.  6833.  8131. 
8132,  8396,  8621.  8622.  8623.  9073, 
9629,  9920,  9921.  10740.  10741,  10742. 
10743.  10746.  10746.  10747.  10967. 
10958.  11534,  11636,  12160,  13195, 
13196.  13647.  13648.  13649,  13879. 
14548.  14745.  15616,  15617.  16618. 
16619.  18296,  18726,  18726.  19634. 
22502,  22503,  22736.  22737.  22738, 
22969.  22970.  22971,  23617,  23618, 
23619,  23620,  23621.  23622.  24036. 
24038.  24341,  24342,  24343.  24344. 
24345,  24349,  24907,  24909,  24911, 
24912.  24913.  25298,  25299,  25301, 
26302,  25562,  26697,  26598,  26930, 
26931,  27447,  27449,  27460,  27461, 
27452,  28245,  28477.  28478,  29190. 
29543.  29937.  29938.  29939.  29940. 
29945.  29946.  29947.  29948,  29949, 
30288,  30289,  32076,  33422,  33662, 
34578.  34759.  34760.  36060.  37167. 
37667,  38556.  38568.  38559,  38661 
Regulation  at  58  FR  64881  eff. 

date  corrected  to  3-3-94 662 

Corrected 947,  1472.  2954.  2955.  3409. 

5080.  6217.  8623,  19634.  22604.  25054, 
25297,  26931,  28449,  30832,  32075, 
34759,  35248.  38357.  38557.  38659. 

38560 
Regulations  at  58  FR  47041, 
47371.  47372.  47373.  47631.  47633 
and  47636  eff.  date  delayed  to 

5-15-94 10743 

Regulations  at  58  FR  48722  and 
59  FR  1619  eff.  date  delayed 

to  5-15-94 10744 

Regulation  at  59  FR  12960  eff. 

date  corrected  to  6-23-94 18724 

Regulations  at  58  FR  48727  and 
59  FR  10744  eff.  date  delayed 

24914 

Regulations    at    58    FR    47041 
60552  and  59  FR  10743  eff.  date 

delayed 24914 

Regulations  at  59  FR  1619  and 

10744  eff.  date  delayed 24915 

Regulation  at  59  FR  19634  eff. 

date  delayed  to  8-18-94 26420 

Regulation     at    59     FR  -  24344 

withdrawn 31518 

73  Technical  correction 3990 

73.23 19636 

73.25 19636 

73.29 19636 

73.30 10748 


73.31 36692 

73.63 19637 

73.67 22129 

73.202  (b)  table  amended 7908 

91  Regulations  at  59  FR  2918  and 

10958  eff.  date-delayed 24916 

SFAR  67  added 25283 

SFAR  68  added 25286 

SFAR  No.  69  added;  eff.  5-13-94 

to  5-13-95 25810 

Technical  correction 29716 

Authority  citation  revised 32057 

Appendix  D  amended 37667 

91.126  (b)  introductory  text  re- 
vised; (d)  added 11693 

91.127  (c)  added 11693 

91.130  (e)  added 11693 

91.144  Added 17452 

Correctly  designated;  heading 

correctly  added 37669 

91.207  (a)  introductory  text,  (1) 
Introductory  text,  (2)  and 
(c)(2)  revised;  (d)  and  (e)  re- 
designated as  (e)  and  (0;  new 
(e)(2)  amended;  new  (d)  added 

32057 

(a)(1)  and  (2)  corrected 34678 

91  Appendix  D  amended 2918,  6647 

Regulation  at  59  FR  2918  eff. 

date  delayed  to  5-15-94 10958 

93  Study 15332 

95 5081,  6549,  16046,  27454 

97.21—97.35 1624,  1626,  3790,  3791.  6623. 

5524.  8525,  8526.  11183.  11184,  12817, 
12818.  12822,  15620,  16120.  18477. 
18479.  18727,  22739,  24917,  24918. 
24920,  26933,  27457,  28479,  30676, 
30677.  30681,  33423,  33425,  33429, 
35249,  35251.  37416.  37418 

121  SFAR  No.  36  revised 3940 

Technical  correction 3990 

Authority  citation  revised 7389 

121.339  (a)(4)  revised 32057 

121.343     (c)     introductory     text 

amended;  (c)(1)  added 26900 

121.353  (b)  revised 32057 

121.458  Added 7389 

121.459  Added 7390 

121  Appendix  A  amended 1781 

Appendix  J  added 7390 

126  Authority  citation  revised 32057 

126.207  (a)(l)(iii)  amended 1781 

125.209  (b)  revised 32058 

127  SFAR  No.  36  revised 3940 

135  SFAR  No.  36  revised 3940 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 
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TITLE  14   Choptw  l-Con. 

Authority  citation  revised 7396, 

32058 

135.1  (c)  and  (d)  revised 7396 

135.129  (aK2)  and  (3)  redeslgrnated 
as  (aK3)  and  (4);  (aX2).  new 
(3)  heading  and  new  (4)  head- 
ing added:  (a)(1)  revised 33603 

135.167  (c)  revised 32058 

135.177  (aXlKlU)  amended 1781 

135.253  Added 7396 

135.255  Added 7397 

139.311  (f)  revised 7120 

141  Authority  citation  revised 17646 

141.79  (c)  revised 17646 

145  SFAR  No.  36  revised 3940 

157  Coniment  disposition 10262 

Chapter  II— Office  of  the  Sec- 
retary. Department  o(  Transpor- 
tation (Aviation  Proceedings) 
(Parts  200-399) 

300.0  Aniendea  10061 

302.1  (a)  amended 10061 

302.22a  (b)  introductory  text.  (1). 

(c)  and  (d)  amended 10061 

303  02  (b)  amended 10061 

325  7  (c)  amended 10061 

325.8  (b)  amended 10061 

385.1  Amended 10061 

385.13  (vv)(4)  amended 10061 

385.14  (b).  (e).  (CCK4)  and  (kk) 
amended 10061 

Ct^apter  V  — National  Aeronoutics 
ancj  Space  Administration  (Parts 
1200-1299) 

1209.100—1209.104  (Subpart  1)  Re- 
moved  18730 

1209.402  (c)(1)  revised 35623 

1209.403  Revised 35623 

1260.102  Revised:  Interim 36355 

1260.201  Amended:  Interim 36365 

1260.302  (d)  Introductory  text  re- 
vised; interim 36355 

1260.303  (1)  added:  Interim 36355 

1260.422  (1)  added;  interim 36355 

Proposed  Rules: 

1—199  (Ch.  I) 31.  554,  1362,  2783.  3796. 

5554.  9449,  11009,  13897  14794 
22566.  24092.  29210.  29561  32668 
32941.  33457.  35868.  37442 

1 19296,  37878 

13 29880 


16 29880 

21 2784,  19114,  34779 

23 2784.  33822,  35196,  37620,  37878 

25 14571.  19296,  22718,  22766 

27 554.  17156,  29976 

29 554,  17156,  29976.  33598 

33 708.  704.  984,  4140,  5356.  35272 

34 17640 

39 35.  265.  266.  555.  556.  1500,  1501,  1503. 

1505.  1676.  3527,  3636,  3797,  3798, 
4605.  4607,  4869,  4870.  4873,  4875. 
5139,  5359,  5361.  5554.  5964.  5965. 
5966,  5968,  6603,  6933,  7228.  7231, 
7233,  7913,  7914,  8145,  8875,  8878. 
8879.  9449.  9450.  10336.  10338,  10340, 
10759,  11733,  11735.  11737.  11739. 
11939.  11940.  11942.  11944.  11946. 
11947,  12203,  12205,  12207,  12558, 
12560,  12865,  13898,  14124.  14795. 
14797.  14799,  14800,  15348,  15873, 
15875,  16151,  16574,  17288.  18768. 
19151.  19152.  19154.  19681,  19683, 
22138.  22141.  22565.  22769.  22771. 
23031.  23174.  24382.  24383.  24670. 
24671,  25843,  25844,  25846.  27249, 
27510.  28031.  29210,  29212,  29391, 
29744.  29745.  30543.  32144.  33233. 
33704.  34396.  34584.  35488.  35490, 
36096,  36098.  36375,  36376,  36998, 
37182,  37183.  37185,  37443,  38139, 
38141,  38143,  38144,  38146.  38147, 
38384.  38387 

61 17162 

65 7412 

71 706.  1677.  1679.  1680,  1681.  1682,  1683, 

1684.  1686,  1687.  2316,  2454,  3032. 
3409.  3801.  3802,  4608,  4609,  4610. 
4611,  4612,  4978,  5556,  5740,  8041, 
8147,  8148,  8149.  8566,  8566,  8567, 
8568.  10040,  10084,  10760,  11010, 
11222,  11223,  11224,  11561,  11562, 
11563,  11564,  11565,  12208,  12209, 
12874.  12875.  12876.  13260.  13261, 
13262,  13263.  13663,  14573,  14574. 
14576.  14577.  14578,  14803.  14804. 
14805,  15136,  15137,  15138,  15665, 
15666,  15667.  15668.  156C9.  15670, 
15671.  16153,  16156.  17055.  17056. 
18329,  18506,  18770.  22567,  22568. 
22569,  22.570.  23033.  23034,  23642, 
24093,  24384,  24673,  24990,  26466, 
26766,  27512,  27613,  27514,  28498, 
28499.  29213.  29215,  29562.  30832 
32146.  32669,  33235,  34192,  34585, 
35492,  35869,  36099,  36100,  36730. 
37187.  3838b 
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73 23644,  37188 

91 3409.  12740,  15350,  22142,  31093,  31886, 

37620 

93 34192,  38508 

121 5741.  7412,  7420.  7614,  8570,  15308. 

17166,  18456 

125 18456 

129 5741.  7420,  15308 

136 5741.  7412,  12740,  15308,  15350,  18456, 

31886 

187 33832 

189 29934 

200—399  (Ch.  H) 4614 

275 3033 

TITLE  15-COMMERCE  AND 
FOREIGN  TRADE 

Subtitle  A— Office  of  the  Secretary 
of  Commerce  (Parts  0—29) 

7  Redesignated  as  Part  285 22745 

Chapter  II— National  Institute  of 
Standards  and  Technology,  De- 
partment of  Commerce  (Parts 
200-299) 

285  Redesignated  from  Part  7 22746 

Authority  citation  revised 22746 

285.1  Revised 22746 

286.2  Revised 22746 

285.3  Re  vised 22746 

285  4  Revised 22746 

285  5  Revised 22746 

285.6  Revised 22747 

285.7  Revised 22747 

285.8  Added 22747 

285.11  (a),  (b)(1).  (3X11)  and  (c)  re- 
vised; (e)  and  (f)  added 22747 

285.12  (a)  and  (b)(6)  revised 22748 

285.13  (a)  and  (c)  revised 22748 

285.14  (a)  introductory  text  and 

(c)  re  vised 22748 

285.15  (a)  and  (c)  revised 22748 

285.17  (c)  revised 22748 

285  18  Revised -. 22748 

285.19  (a)  revised 22748 

285.21  (a)  and  (c)  revised 22748 

286.22  Revised 22748 

286.23  (a)  and  (b)  revised;  (d)  re- 
moved  22749 

285.24  Revised 22749 

285  26  Added 22749 

285  31  Revised 22749 

285.32  Revised 22749 


285.33  Revised 22750 

286  (Subchapter  J)  Added 19131 

290  Authority  citation  revised 22505 

290.4  (b)  Table  1  and  (c)(5)  revised 

22505 

295  Authority  citation  revised 666 

296.1  Revised 666 

295.2  (a)  revised;  (b).  (c)  and  (d) 
through  (i)  redesignated  as 
(e).  (h)  and  (k)  through  (p); 
new  (b).  (c).  (d),  (0.  (g),  (i) 

and  (j)  added 666 

(h).  (k)(l)(v).  (1)  and  (p)  re- 
vised; (kXl)(vi).  (q)  and  (r) 
added 667 

296.3  Redesignated  as  295.6;  new 

295.3  added 667 

295.4  Redesignated  as  295.7 667 

Added 668 

296.5  Redesignated  as  295.8 667 

Added 668 

296.6  Redoslgnated  as  295.9:  new 

295.6  redesignated  from  295.3 
667 

Revised 668 

295.7  Redesignated  as  296.10;  new 

295.7  redesignated  from  295.4 
667 

Revised 669 

295.8  Redesignated  as  295.11;  new 

295.8  redesignated  from  296.6 
667 

Revised 669 

295.9  Redesignated  as  295.12;  new 

295.9  redesignated  from  295.6 
667 

296.10  Redesignated  as  295.13; 
new  295.10  redeslgrnated  from 

295.7 667 

295.11  Redesignated  from  295.8 667 

295.12  Redesignated  from  295.9 667 

295.13  Redesignated  from  295.10 
667 

295.14  Added 670 

295.20—296.24  (Subpart  B)  Head- 
ing revised 670 

295.21  Revised 670 

296.22  Re%'ised 670 

296.24  Revised 670 

296.30—296.32  (Subpart  0)  Head- 
ing revised 670 

296  30  Revised 670 

295.31  Revised 670 
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TITLE    15 

Chapter  ili —International  Trade 
Administration  Department  of 
Commerce  (Parts  300-399) 

JUJ.H     (a)il)u).     (anl)     ana     U) 

amended 8847 

e)  amended 8848 

Chapter  VII— Bureau  of  Export 
Administration  Department  of 
Commerce  (Parts  700  —  799) 

770  Authority  citation  revised 8849, 

25305 

770.2  Amended 8849.  13197 

770.14  (a)  introductory  .text  and 

(3Kil)  amended 30683 

770  Supplement  No.  1  amended 
6524 

Supplement    No.    1    amended: 
note  added 25305 

771  Authority  citation  revised 25305 

771.2  (c)(7)  revised;  Interim 10962 

(cKll)  revised 14361 

(cKll)  removed 30685 

771.4  Footnotes  4  through  6  re- 
desigrnated    as    Footnotes    2 

through  4:  interim 10962 

(bX3)  revised 14362 

(bH3)  removed 30685 

771.6  Footnote  8  redesignated  sis 

Footnote  5;  Interim 10962 

771.9  Footnote  9  redesignated  as 
Footnote  6;  interim 10962 

771.10  Footnote   10  redesignated 

as  Footnote  7;  interim 10962 

771.12  Footnotes  11  and  12  redes- 
ignated as  Footnotes  8  and  9: 

interim 10962 

771.14  (b)  smnended 30683 

771.17  (a)(4)  and  (f)(3Xiv)  re- 
moved; (aK5)  redesignated  as 
(a)(4);  (eK3Kii).  (fK2)(ili)  and 
(3)(iii)  revised;  (e)(3)(iii) 
added;  (r>(2)(i)  and  (11) 
amended 9403 

771.18  Footnote   13  redesignated 

as  Footnote  10;  Interim 10962 

771.20  Added 15622 

(b)  amended 25305 

771.23  (c)  amended 16622.  25306 

771.24  Added:  interim 10962 

771.25  (b)  and  (0(2)  amended 13197 

771.27  Removed 6524 

771.28  Removed 6524 

771  Supplement  No.  1  added 15622 


Supplement  No.  1  amended 25306 

772  Authority  citation  revised 8849. 

25305 
772.1  (h)  added 8850 

772.4  (a)(l)(iv)  revised;  interim 10963 

772.11  (bK2)(i)  amended;  (k)(l)  in- 
troductory text  revised 25306 

772  Supplement  No.  1  amended; 
interim 10963 

773  Authority  citation  revised 8849, 

25306 

773.1  (a)  removed 30685 

773.2  (b)(1)  removed 30685 

773.3  (h)  and  (j)(2)(ii)  removed; 
(j)(2)(ili)  redesignated  as 
(j)(2)(il) 25306 

(b)(1)  revised;  (dK3Kli)(E)(J)  re- 
moved  30685 

773.7  (d)(l)(iii)  revised;  (e)  re- 
moved; (k)  Introductory  text 
amended 26306 

(b),  (d)(l)(ii)(C).  (D)  and  (3)(ii) 
introductory  text  revised; 
(d)(l)(ii)(E)  removed 30685 

773.8  (d)(1)  amended 25306 

773.9  (1)  amended;  Interim 12826 

773  Supplement  No.  1  amended 
8850 

Supplement  No.  1  through  4 
amended;      interim      (ECCN 

3A52) 10963 

Supplement  No.  8  amended 13197 

Supplement  No.  3  amended 25306 

774  Authority  citation  revised 25306 

774.2  (a)(4)  revised 9403 

(i)(3),  (j)  and  (kKD  revised;  (n) 

added;  interim 10963 

(1)(1).  (j)  introductory  text,  (k) 
introductory    text    and    (2) 

amended 13197 

(o)  added 15622 

774.3  (c)(l)(ii)  revised 25306 

775  Authority  citation  revised 25305 

775.1  (b)  table  amended 25306 

(a)  amended 30683 

775.1  Supplement  No.  1  amended 
30683 

775.2  (bKD  revised 25306 

775.3  (b)  introductory  text  and 
Footnote  1  revised 25306 

(b)  amended 30683 

775.5  Removed 25306 

775.8  Heading  and  (b)(2)  revised; 

(a)  and  (e)  amended 25306 

775.10  Introductory  text,  (c)(2) 
heading     and     introductory 
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text.  (3),  (f)  introductory 
text,  (g)(1)  introductory 
text,  (2)(i)  introductory  text. 
(2)(ii)  and  (h)(1)  introductory 
text  revised;  (a),  (b),  (d)  and 
(g)  heading  amended;  Foot- 
note 4  redesignated  as  Foot- 
note 3 25307 

775  Supplement  No.  1  amended 
25308 

776  Authority  citation  revised 8849 

776.10  (a)(2)  revised 25306 

776.11  (a)  revised 8850 

(0(6)(1)(D)  and  (11)(A)  revised 

25308 

778  Authority  citation  revised 25305 

778.2  Revised;  Interim 10964 

778.3  Revised;  interim 10964 

778.4  Revised;  interim 10965 

778.8  (a)(1)  introductory  text. 
(5)(i),  (lv)(B)  and  (v)  revised; 
interim 12826 

778.9  (c)  revised;  interim 12826 

778  Supplement  No.  5  amended 
25308 

Supplement  No.  5  corrected 27312 

779  Authority  citation  revised 25305 

779.1  (b)(1)  introductory  text 
amended;  (b)(l)(ii)  and  (c)  in- 
troductory text  revised 13449 

779.2  Supplement  No.  1  amended; 
interim 12828 

779.4  Introductory  text  revised 
13449 

(0(l)(i)  and  Footnote  10  revised 

25308 

(a)  revised;  (e)  removed 30685 

779.5  (a)(3)  amended 25309 

779  Supplement  No.  2  removed 

30685 

785  Authority  citation  revised 25305 

785.1  Heading  and  (a)  revised 6524 

786.2  Heading  revised;  (a)(1) 
amended 6525 

(a)(1),  (b)  and  (c)  revised;  (a)(3) 
removed;  (a)(4)  redesignated 

as  (a)(3) 25309 

785.4  (a)(2)  through  (6)  revised; 

(a)(7)  removed 14362 

(a)  removed 30685 

785  Supplement  No.  2  revised 14362 

Supplements  No.  1  and  2  re- 
moved  30686 

786.6  (a)(l)(ii)  and  (cX2)  amended: 
interim 10965 


(a)  and  (c)  introductory  text 

revised 30685 

787  Authority  citation  revised 25305 

787.13  (c)  amended;  interim 10965 

(e)(2)(ii)(B)  and  (C)  revised 25309 

799  Authority  citation  revised 8849. 

25305 

799.1  (b)(4)  revised 30685 

799.1  Supplement  No.  1,  Cat- 
egories 1  and  2  amended 
(ECCN  1E02A,  1E94F,  1E96G. 
2A94F,  2A96G,  2B85F,  2B91F, 
2B92F.  2B93F.  2B94F,  2B96G: 
2D92F,  2D93F,  2D94F.  2D96G, 
2E93F) 30687 

Supplement  No.  1.  Categories 
2,  3  and  4  amended  (ECCN 
2E94F.  2E96G,  3A92F.  3A93F. 
3A94F,  3A96G,  3B91F,  3B96G. 
3C96G,  3D94F,  3D96G,  3E94F. 
3E96G,  4A94F,  4A96G) 30688 

Supplement  No.  1.  Categories  4 
and  5  amended  (ECCN  4B94F, 
4B96G.  4C94F,  4C96G,  4D92F, 
4D93F.  4D94F,  4D96G,  4E92F, 
4E93F.  4E94F,  4E96G.  5A90A) 
30689 

Supplement  No.  1,  Category  5 
amended  (ECCN  6A91F. 
6A92F.  S.-VPSF,  6A94F.  5A95F, 
5A96G,  5B94F,  5B96G,  5C96G. 
6D90F.  5D91F.  6D92F.  5D93F. 
5D94F) 30690 

Supplement  No.  1.  Categories  5 
and  6  amended  (ECCN  5D95F. 
5D96G.  5E90F.  5E91F,  6E92F. 
5E93F,  5E94F.  5E95F,  5E96G. 
6A90F,  6A92F,  6A93F,  6A94F. 
6A96G.  6B96G.  6C96G) 30691 

Supplement  No.  1.  Categories  6 
and  7  amended  (ECCN  6D90F, 
6D92F,  6D93F.  6D94F.  6D96G. 
6E90F.  6E92F,  6E93F,  6E94F, 
6E96G.  7A94F,  7B94B,  7D94F, 
7E94F) 30692 

Supplement  No.  1.  Categories  8 
and  9  amended  (ECCN  8A92F. 
8A93F,  8A94F.  8A96G,  8B96G. 
8C96G,  8D92F.  8D93F.  8D96G. 
8E92F,  8E93F.  8E96G,  9A90F, 
9A91F,  9A92F.  9A93F) 30693 

Supplement  No.  1,  Categories  9 
and  0  amended  (ECCN  9A94F. 
9A96G,  9B94F.  9B96G.  9D90F. 
9D91F,  9D93F,  9D94F,  9D96G. 
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TITLE  15   Chapter  Vll-Con. 

9E90F.   9E91F.   9E93F.   9E94F. 
9E96G.  0A18A) 30694 

Supplement  No.  1.  Category  4 
amended  (ECCN  4A01A. 
4A02A.  4A03A) 8850 

Supplement  No.  1.  Category  4 
amended 8851 

Supplement  No.  1.  Category  1 
amended;      interim      (ECCN 
1A44B.   1A45B.   1A46B.   1A47B. 
1A48B.  1A49E.  1A50E.  1A51E) 
10965 

Supplement  No.  1,  Category  1 
amended:      interim      (ECCN 
IBOIA.  1B16A.  1B17A.  1B41B) 
10966 

Supplement  No.  1.  Category  1 
amended:      interim      (ECCN 
1B50B.    1B51B.    1B52B.   1B53B. 
1B54B.  1B58B.  1B59B,  1B51E) 
10967 

Supplement  No.  1,  Category  1 
amended:  interim  (ECCN 
ICIOA.  1C19A) 10968 

Supplement  No.  1,  Category  1 
amended:  interim  (ECCN 
1C49B,  1C51B.  1C52B.  1C53B, 
1C54B.  1C55B.  1C56B.  1C57B. 
1C50E) 10969 

Supplement  No.  1,  Category  1 
amended:  interim  (ECCN 
1C93F.  IDOIA.  1D41B.  1D50B, 
1D93F.  lEOlA.  1E19A) 10970 

Supplement  No.  1.  Categories  1 
and  2  amended;  interim 
(ECCN  1E40B.  1E41B.  1E94F. 
2A19A.  2A44B.  2A48B.  2A50B. 
2A51B,  2A52B.  2A53B.  2A54B, 
2A55B.  2A49E) 10971 

Supplement  No.  1.  Category  2 
amended;  interim  (ECCN 
2B01A) 10972 

Supplement  No.  1.  Category  2 
amended;  interim  (ECCN 
2B04A.  2B06A.  2B07A.  2B0eA. 
2B09A) 10074 

Supplement  No.  1.  Category  2 
amended:  interim  (ECCN 
2B24B.  2B40B.  2B41B.  2B44B. 
2B46B.  2B50B.  2B51B.  2B53B. 
2B54B.  2B41E) 10975 

Supplement  No.  1.  Category  2 
amended:  interim  (ECCN 
2D01A.  2D19A.  2D24B.  2D41B. 


2D44B.  2D50B,  2D52B.  2D53B. 
2D46C.  2D50C.  2D53C.  2D49E) 


10976 


Supplement  No.  1.  Category  2 
amended;  interim  (ECCN 
2E01A.  2E02A.  2E03A,  2E19A. 
2E24B,  2E40B.  2E41B.  2E44B, 
2E48B.  2E50B.  2E51B.  2E52B. 
2E53B.  2E50C.  2E49E) 10977 

Supplement  No.  1,  Category  3 
amended;  interim  (ECCN 
3A01A.  3A41B.  3A42B.  3A43B. 
3A44B,  3A46B.  3A48B.  3A49B, 
3A50B,  3A51B.  3A41E,  3A42E, 
3A45E.  3A52B.  3A53B.  3A54B, 
3A55B.  3A47E.  3A52E) 10978 

Supplement  No.  1,  Categories  3 
and  4  amended;  interim 
(ECCN  3D01A.  3D51B.  3E01A. 
3E40B.  3E41B.  3E51B.  4D01A. 
4D02A.  4E01A) 10981 

Supplement  No.  1.  Category  6 
amended:  interim  (ECCN 
6A02A,  6A03A.  6A06A.  6A42A, 
6A43B.  6A44B.  6A50B) 10982 

Supplement  No.  1.  Categories  6 
and  9  amended,  interim 
(ECCN  6E01A.  6E02A.  6E40B. 
6E41B,  9B26B) 10983 

Supplement  No.  1,  Category  9 
and  Supplement  No.  3 
amended:  interim  (ECCN 
9D24B.  9E21B) 10984 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1B70E) 12826 

Supplement  No.  1,  Category  1 
amended;  interim  (ECCN 
1C60C.  1C61B) 12827 

Supplement  No.  1.  Category  1 
amended;  interim  (ECCN 
1D60C.  1E60C) 12828 

Supplement  No.  1.  Category  1 
amended  (ECCN  1C18A, 
1C93F) 13880 

Supplement  No.  1,  Categories  2 
and  3  amended  (ECCN  3A01A) 
25309 

Supplement  No.  1,  Category  3 
amended  (ECCN  3A92F) 25311 

Supplement  No.  1,  Category  3 
amended  (ECCN  3A94F. 
3C03A,  3C04A.  3D94F) 25312 

Supplement  No.  1.  Categories  3 
and  4  amended  (ECCN  3E94F, 
4A03A.  4A94F) 25313 
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Supplement  No.  1,  Category  4 
amended  (ECCN  4B01A, 
4B02A,  4B03A.  4B94F,  4B96G, 
4C01A,  4C94F,  4C96G,  4D01A, 
4D03A) 25314 

Supplement  No.  1,  Category  4 
amended       (ECCN       4D92F, 
4D93F,  4D94F,  4E01A.  4E02A, 
4E92F.  4E93F,  4E94F.  4E96F) 
25315 

Supplement  No.  1.  Category  5 
amended  (ECCN  5A01A. 
5A02A) 25316 

Supplement  No.  1.  Category  5 
amended       (ECCN       5D01A, 
5D02A,  5E01A.  5E02A.  5E03A) 
25317 

Supplement  No.  1,  Category  5 
amended  (ECCN  5D03A, 
5E01A.  5E02A) 25318 

Supplement  No.  1.  Categories  5 
through    9    amended    (ECCN 
5A90F,  5A91F.  5D90F,  5E90F) 
25322 

Supplement  No.  1,  Category  1 
amended        (ECCN        1C92F, 
1C93F,   1A96G.    1B96G.    1C94F, 
1C96G,  1D93F.  1D94F,  1D96G) 
30686 

Supplement  No.  1,  Category  0 
amended  (ECCN  0A84C, 
0A86F,  0A95H.  0A96G,  0E18A. 

0E84C.  0E96G) : 30695 

799.2  Supplement  No.  1  amended; 

Interim 10984 

Chapter  IX— N(3tional  Oceanic 
ancj  Atmospheric  AcJministra- 
tion,  Dep>artment  of  Commerce 
(Parts  900-999) 

923  Authority  citation  revised 27975 

923.1  (b)  amended:  (cX7).  (8)  and 

(9)  added 27975 

(d)(5)  amended 27985 

923.2  (d)(2)  and  (h)  revised 27975 

923.3  (a)  and  (b)(1)  revised 27976 

923.10  Revised 27977 

923.11  (a)  and  (c)(4Kii)  revised; 
(b)(1)  amended;  (cX4Xv) 
added 27977 

923.12  (a)   and   (b)   introductory 

text  revised 27977 

923.13  (a)  and  (b)(3KiI)  revised; 
(b)  introductory  text  amend- 
ed  27977 


923.20  (a)  amended 27977 

923.21  (a)  and  (bXDdXG)  revised 
27977 

923.22  (a)  revised;  (bXD  amended 
27977 

923.24  (a)  revised 27977 

923.25  (a).  (cXD  and  (2)  revised 
27978 

923.30  (a)  and  (c)  revised 27978 

923.31  (aKl),  (bXD  and  (2)  revised 
27978 

923.32  (aKl)  revised 27978 

923.33  (c)(1)  introductory  text  re- 
vised  27978 

923.40  (b)  amended;  (c)  and  (d)  re- 
vised  27978 

923.41  (a),  (bXD  and  (2)  introduc- 
tory text  revised 27979 

923.42  (a)   and    (b)    introductory 

text  revised 27979 

923.43  (a)  revised;  (b)  introduc- 
tory text  and  (c)(2)(i)  amend- 
ed  27979 

923.44  (a)  revised 27979 

923.45  (b)(2)  removed;  (b)(3)  redes- 
ignated as  (b)(2);  (a)  and  new 
(bK2)  revised 27979 

923.46  (a),  (cKD  and  (2)  revised 
27980 

923.47  (a)  revised 27980 

(bK3)  and  (cKD  amended 27985 

923.50  (a),  (bK2)  and  (3)  revised; 
(bX4)  and  (5)  added;  (d) 
amended 27980 

923.51  (a),  (d)  introductory  text 
and  (5)(vli)  revised:  (b) 
amended 27980 

923.52  (a)  and  (bK3)  revised 27980 

923.53  (a)(1)  revised 27981 

923.54  (d)  revised 27981 

923.55  (a)  revised;  (b)  amended 27981 

923.56  (a)  and  (bXD  revised 27981 

923.57  (a).  (bXD.  (2X1)  and  (iv)  re- 
vised  27981 

923.58  (a)  revised 27981 

923.60  (Subpart  G)  Revised 27982 

923.70  Revised 27982 

Amended 27985 

923.71  (b)  Table  2.  (cX4Xi) 
through  (vi)  revised;  (d)  re- 
moved  27982 

(a)  and  (c)  amended 27985 

923.72  (a)  amended 27985 

923.73  Revised 27983 

923.74  Removed 27983 

923.75  Removed 27983 
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TITLt  15    Chapter  IX     Con 

923  76  Rerr     ..  27983 

923  80    (b)    revised;    (c)    redesig- 
nated a«  (d);  new  (c)  added 
27983 

923.81  (a)  and  (bXSKl)  revised 27983 

(bK4)(l)  amended 27986 

923.82  (aKlXlKA).   (vHD).  (2).  (b) 

and  (c)  revised 27984 

(a)  Introductory  text  and  (c)(1) 
introductory  text  amended 
27985 

923.83  (b)  amended 27984 

923.84  (b)(1)  introductory  text. 
(1),  (11).  (2)  Introductory  text. 
(i)(B).  (C).  (3).  (4)  Introduc- 
tory text.  (iKA)  and  (5) 
amended 27985 

923.90  (e)  and  (f)  revised 27984 

(a)  amended;  (f)  revised 27985 

923  91  (a)  and  (b)  revised 27984 

923.92  (a)  revised 27984 

923.93  Removed;  new  923.93  redes- 
ignated  from   923.94;    (cK2Kl) 
revised;  (d)  and  (D  amended 
27984 

(eX4Kll)  and  (g)  amended 27985 

923.94  Redesiernated  as  923.93; 
new  923.94  redesignated  from 
923.95 27984 

923.95  Redesigmated  as  923.94; 
new  923.96  redesignated  from 
923.96;  (a)(4)  revised 27984 

923.96  Redesignated  as  923.95; 
new  923.96  redesignated  from 
923.97 27984 

92397  Redesignated  as  923.96; 
new  923.97  redesignated  f^om 
923.99 27984 

923.98  Removed;  new  923.98  redes- 
ignated from  923.100 27984 

(a)  revised 27986 

923.99  Redesignated  as  923.97 27984 

923.100  Redesignated  as  923.98 27984 

923.101—923.106  (Subpart  K)  Re- 
moved  27985 

925  Added  (effective  date  pend- 
ing)  24610 

926  Removed 27985 

927.1  (a),  (b)  and  (f)  revised 27985 

946  Appendix  A  added 9923 

Chapter  Xi  — Technology  Adminis- 
tration Department  of  Com- 
merce (Ports  1  100--1 199) 

1180  Added 10 


Proposed  Rules: 

290 3803 

701 21678 

768 6528 

770 6528 

771 6528 

772 6528 

773 6528 

774 6528 

775 6528 

776 6528 

777 6528,  13900 

778 6628 

779 6628 

785 6528 

786 6628 

787 6628 

788 6628 

789 6528 

790 6528 

791 6528 

799 6528 

801 38387 

990 1062.  1189.  1190.  9688.  32148 

TITLE  16-COMMERCIAL 
PRACTICES 

Chapter  I  — Federal  Trade 
Commission  (Parts  0—999) 

Chapter    1    Request    for    public 

comment 2955 

2.33  Revised 34969 

2.41  (a),  (b).  (e)  and  (f)  revised 34969 

4.9  (bK7Kl).  (CKI)  and  (3)  revised 

34970 

244  Removed 8627 

306  Heading  revised 34031 

306.2  (n)  through  (v)  revised;  (w) 
through  (hh)  added;  eff.  5-15- 

95 26206 

(h).  (1)  and  (j)  revised 34031 

305.3  (k)  through  (n)  revised:  (o). 
(p)  and  (q)  added;  eff.  5-15-95 
25206 

(a)  and  (b)  revised 34031 

(c)(1).  (h)(4)  and  (5)  added:  (e). 
(O  introductory  text.  (g).  (h) 
introductory  text,  (3)  and  (i) 
revised 34032 

305.4  (e)(2)  and  (3)  revised;  eff.  6- 
15-96 25207 

306.6  Revised;  eff.  5-15-95 26208 

Heading  and  (a)  introductory 
text  revised 34033 
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305.6  Revised;  eff.  5-15-95 25208 

305.7  Revised 34033 

305.8  (a)  and  (b)  revised;  eff.  5-15- 

95 25208 

(a)(1)  revised 34033 

305.9  (a)  revised 5700 

(b)  amended 34033 

305.10  Revised 34033 

305.11  (aX5)(iii)(C)  introductory 
text  amended:  (aX5XiiiXD), 
(GXi),  (2)  and  (J),  (bX3Xvl). 
(xXA).  (B)  and  (C).  (c)  intro- 
ductory text  and  (1)  revised; 
(cH3Xvi)  added 34035 

(a)  heading  and  (e)  revised;  (f) 
added;  eff.  5-15-96 25209 

(aXl).  (2).  (3)  and  (4Ki)  revised 
34033 

(aX5)(iXA)  amended; 
(aX5XiXE)  through  (H),  (J) 
and  (liKC).  (D)  and  (E)  re- 
vised; (aX5)(iiXF)  through 
(L)  added 34034 

306.13  (a)  revised;  eff.  5-15-95 25211 

Revised 34036 

306.14  (a)  introductory  text  and 
(d)  revised;  (e)  added;  eff.  5- 
15-95 25211 

Revised 34036 

305.15  (b)  revised;  eff.  5-15-95 25212 

305.16  Revised 34036 

306.18  R.emoved;  redesigmated 
from  306.19 34036 

305.19  Redesignated  as  306.18 34036 

305    Appendixes    Al,    A2   and    B 

amended 1627 

Appendix  C  amended 1628 

Energy  efficiency  ran^s 23623 

Appendix  K  amended;  eff.  5-15- 

95 25213 

Appendixes  Al  and  A2  revised; 
Appendixes  A3  through  A8 
and  HI.  B2  and  B3  added;  Ap- 
pendix B  removed 34036 

Appendix  C  revised 34040 

Appendixes  Dl.  D2  and  D3  re- 
vised  34041 


Appendixes  E,  F,  and  Gl 
through  G5  revised;  Appen- 
dixes G6,  G7  and  G8  added 34042 

Appendix  H  amended 34049 

Appendix  I  amended 34051 

Appendix  J  amended ; 34053 

Appendix  K  revised 34054 

412  Removed 8528 

453  Revised;  eff.  7-19-94 1611 

500  Revised 1872 


Chapter 
Safety 
(1000- 


II— Consumer 
Commission 
1799) 


Product 
Parts 


1014.12  (b)  added 32078 

1500  Authority  citation  revised 

9076 

1500.18  (aX7)  amended 9076 

1500.86  (aK5XiXB),  (iiXB),  (D)  and 

(E)  amended 9076 

(a)(5)(iv)(C)  and  (vi)  amended 

9077 

1610.4  (b)  introductory  text  and 

(cKD  re  vised 33194 

Proposed  Rules: 

14 6605 

22 18004,35661 

236 18005 

252 18005 

253 18006 

300 23646.  34780 

301 23645.  34780 

303 23646.  34780 

309 24014 

423 30733 

429 18007 

444 18009 

455 23647 

600 31176 

803 30545 

1000—1799  (Ch.  n) 36657 

1117 33925 

1307 35058 

1500 10761,  33928,  33932 

1640 30736 

1700 13264,  18004.  24386 
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TITLE  17-COMMODITY  AND 
SECURITIES  EXCHANGES 

Chapter  I— Commodrty  Futures 
Trading  Commission  (Parts 
1-199) 

Pagre 

1.55  (c)  revised 34380 

(c)  Appendix  A  amended 38119 

30  Appendix  C  amended 22506 

Appendix  B  amended 22972,  27234 

33.7  (a)(l)(l)  revised 34381 

190.08  Introductory  text  revised 

17471 

190.10  (c)(1)  revised 34382 

190  Appendix  designated  as  Ap- 
pendix A  and  amended;  Ap- 
pendix B  added 17471 

Ctiapter  II— Securities  and  Ex- 
chonge  Commission  (Parts 
200-399) 

200.30^  (a)(10)  added 23794 

211  Interpretive  releases 26109 

228.601  (c)(l)(ii)  revised;  (cK2)(iv) 

added 36260 

229.512  (a)(l)(lli)  amended;  (a)(4) 

revised 21649 

229.601  (c)(l)(ii)  revised;  (cK2)(iv) 

added 36260 

230.135  (a)(6)  revised 21649 

230.135c  Added 21649 

230.139  Authority  citation  re- 
moved  21649 

(a)  redesignated  as  (aXD;  (aX2) 
added 21650 

230.457  (0)  revised 21650 

230  462  Revised 21650 

230.475a  Revised 21650 

230.477  Authority  citation  re- 
moved  21649 

(b)  revised 21650 

230.483  (e)(3Klll)  added;  (eX4)  re- 
vised  36261 

230.502  (c)  revised 21650 

230.902  (b)(7)  added 21650 

231  Interpretive  releases 26109 

232.301  Revised 36263 

239.31  Form  F-1  amended 21650 

239  32  (bK2).  (d),  (g)  and  Form  F- 

2  amended 21651 

239.33  (a)(4)  removed:  (aK5).  (6) 
and  (7)  redesignated  as  (aX4), 
(5)  and  (6);  (a)  introductory 


text.  (1),  (2),  new  (5)  and 
(b)(1)  through  (4)  revised; 
new    (aX5)    and    Form    F-3 

amended 21652 

Form  F-3  amended 21653,  21654 

Corrected 25811 

239.34  Form  F-4  amended 21654,  21655 

241  Interpretive  releases 26109 

249.220f  Form  20-F  amended 21656 

250.7  (a)  revised;  (bX2Xi)  and 
(3)(i)  amended;  authority  ci- 
tation removed 21927 

250.26  (bM2)  amended;  authority 
citation  removed 21927 

250.27  (a)  amended 21927 

250.29  Revised 21927 

250.40  (a)(5)  revised 21927 

250.41  (c)  revised 21928 

250.42  Revised 21928 

250.43  (b)  revised 21928 

250.44  (b)  revised 21928 

250.49  (c)  amended 21928 

250.50  Removed 21928 

250.52  (c)  amended 21928 

250.62  (d)(2)  and  (3)  amended 21928 

250.63  Amended 21928 

250.65  (b)(2)  revised 21928 

250.71  Heading  and  (b)  revised 21928 

259.5s  Form  U5s  amended 21928 

259.212a  Form  U-12(I)-A  amended 

21929 

259.212b  Form  U-12(I)-B  amended 

21929 

259.313  Form  U-13-60  amended 36262 

270.2al9-2  (a)(4)  corrected 15501 

275  Authority  citation  revised 21661 

275.204-1  (bXl)  revised 21661 

275.204-3  (f)  redesignated  as  (g); 

new  (f)  and  (g)(4)  added 21661 

279.1  Form  ADV  amended 21662 

Form  ADV  corrected 27659 

Proposed  Rules: 

1 22145,  25351,  27312,  30885,  37189 

3 37446 

4 25351,  27312 

30 25351,  27312 

160 25351.27312 

210 16676.  21810,  21814 

228 36264 

229 21814,  36264 

230 16576,  36264 

232 36264 

239 16576.36264 

240 19685,  21681,  22773,  29393,  29398 

33236,  34781.  36264 
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TITLE  17    Proposed  Rules —Con. 

249 19685,  21810.  21814.  21821.  29393. 

29398.  36264 

250 36264 

259 36264 

260 36264 

269 36264 

270 16576.  28286.  36264 

274 16576,  36264 

402 32155 

404 32155 


TITLE  18-CONSERVATION  OF 
POWER  AND  WATER  RE- 
SOURCES 

Chapter  I  — Federal  Energy  Regu- 
latory Commission.  Deportment 
of  Energy  (Ports  1—399) 

141  FERC  Form  No.  715  amended 

15335 

161  Rehearing  denied 15336 

161.1  Revised 32897 

161.2  Re  vised 32897 

161.3  <h)  removed;  (i)  through  (1) 
redesignated  as  (h)  through 
(k):  new  (h)  and  new  (1)  re- 
vised  32898 

250  Rehearing  denied 15336 

250  16  (a)(3).  (cMD  and  (dMl)  re- 
vised  32885 

Revised 33898 

284  Order 16537.  23624 

Notice 19637.  22753.  29716 

Rehearing  denied 35462 

284.286  (c)  revised 32899 

381.302  (a)  amended 25563 

381.303  (a)  amended 25563 

381  304  (a)  amended 25563 

381  306  (a)  amended 25563 

381.403  Amended  25563 

381.404  Amended 25563 

381.506  (a)  amended 25563 

381  601  Amended 25563 

381  801  Amended 25563 

Proposed  Rules: 

36 28297.35274 

284 15672.  15877.  27251 

803 29563 

804 29663 

806 29663 


TITLE  19-CUSTOMS  DUTIES 

Chapter  I— United  States  Customs 
Service,  Department  of  ttie 
Treasury  (Parts  1-199) 

4  Authority  citation  amended 23795 

4.2  (a)  amended 23795 

4.2a  Removed 23795 

4.14  (b)(1).  (2)(ii)  introductory 
text,  (B)  and  (d)(l)(li)  amend- 
ed  18481 

10  Authority  citation  amended 

25566,30293 

10.1  (a)  introductory  text.  (2). 
(b).  (d).  (f)  and  (h)(2)  revised: 
(a)(1),  (i)  and  (j)(2)  amended; 

(a)(3)  removed 25566 

108  Revised 25567 

10.9  Revised 25568 

10.108  Revised 17474 

10.151  Regulation  at  59  FR  30293 

eff.  date  stayed 38548 

10.151—10.163  Undesignated  cen- 
ter heading  revised;  interim 

30293 

Regulation  at  59  FR  30293  eff. 
date  stayed 38548 

10.151  Revised;  Interim 30293 

10.152  Revised;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38548 

10.153  (b).  (d)(2).  (3)  and  (f) 
amended;  interim 30293 

Regulation  at  59  FR  30293  eff. 

date  sUyed 38548 

10172  Amended 25569 

10.173  Revised 25569 

10.175  (c)(3)  and  (4)  removed; 
(c)(5)  redesignated  as  (c)(3); 
new  (cK3)  and  (e)(1)  revised 

25569 

10.192  Amended 25570 

10.198  Revised 25570 

12.104g  Table  amended 32903 

12.132  (a),  (b)  and  (c)  redesig- 
nated as  (1).  (2)  and  (3);  In- 
troductory text  designated 
as  (a)  introductory  text;  (a) 
heading  and  (b)  added;  In- 
terim  31520 

101  Authority  citation  revised 30294 

101.1  (o)  added;  authority  cita- 
tion removed;  Interim 30293 

Regulation  at  59  FR  30293  and 
30294  eff.  date  stayed 38648 
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101.3  (b)  Uble  amended 16122 

101.4  Authority     citation     re- 
moved; interim 30293 

Regulation  at  59  FR  30293  eff. 

date  stayed 38548 

111  Authority  citation  amended 

30294 

111.3  (e)  added;  interim 30294 

Regulation  at  59  FR  30294  efT. 

date  stayed 38548 

122.24  (b)  Uble  amended 16122 

123  Authority  citation  amended 

23795.30294 

123.1  (c)  amended 23795 

123.4  (c)  amended 25570 

123.12  (a)(1)  and  (2)  amended;  (b) 
revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 
date  stayed 38548 

123.13  Regulation  at  59  FR  30294 

eff.  date  stayed 38548 

123.14  Regulation  at  59  FR  30294 

eff.  date  stayed 38548 

123.15  Regulation  at  59  FR  30294 

eff.  date  stayed 38548 

123.16  Regulation  at  59  FR  30294 

eff.  date  stayed 38548 

123.17  Regulation  at  59  FR  30294 

eff.  date  stayed 38648 

123.18  Regulation  at  59  FR  30294 

eff.  date  stayed 38548 

128  Authority  citation  revised 30294 

128.21  (aK4)  revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38548 

128.23  Revised;  interim 30294 

Regulation  at  59  FR  30294  eff. 

date  stayed 38648 

128.24  (b)  and  (c)   amended;   (d) 

and  (e)  revised;  interim 30294 

Regulation  at  59  FR  30295  eff. 
date  stayed 38548 

128.25  Revised;  Interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

128.26  Removed;  interim 30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

141  Authority  citation  amended 
30295 

141.4  Revised;  interim 30295 

Regulation  at  59  FR  30294  eff. 
date  stayed 38548 

142  Interpretation 17474 

143.21  (1)  added;  interim 30295 


Regulation  at  69  FR  30295  eff. 

date  stayed 38548 

143.23  (i)  and  (j)  added;  interim 

30295 

Regulation  at  59  FR  30295  eff. 

date  stayed 38548 

143.26  Added;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

145  Authority  citation  amended 

25570,30296 

145.31  Revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

145.32  Revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

145.35  Amended 25570 

148  Authority  citation  amended 

30296 

148.12  (bX2)(ii)  amended;  interim 

30296 

RegiUation  at  59  FR  30296  eff. 

date  stayed 38548 

148.43  Regulation  at  59  FR  30296 

eff.  date  stayed 38548 

148.51  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

148.63  Regulation  at  59  FR  30296 

eff.  date  stayed 38548 

148.64  (b)(1)  amended;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38648 

148.74  Regulation  at  59  FR  30296 

efT.  date  stayed 38548 

159.6  (a),  (b)  and  (c)  amended;  (d) 

revised;  interim 30296 

Regulation  at  59  FR  30296  eff. 

date  stayed 38548 

174.12  (c)  revised 34971 

174.14  (d)  revised 34971 

175  Regulation  at  59  FR  13450  eff. 

date  corrected  to  4-29-94 16895 

178.2  Table  amended  (0MB  num- 
bers)   25571 

CtKipter  II— United  States  Inter- 
national Trode  Commission 
(Parts  200-299) 

206  Regulation  at  59  FR  5091  con- 
firmed  19638 

207.90—207.120  (Subpart  G)  Regu- 
lation at  59  FR  5097  con- 
firmed  19638 
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TITLE  19 

Proposed  Rules: 

4 25376 

12 26151 

101 23817 

141 32942.  36102 

142 36102 

177 18771,  32942 

191 31177 

201 18982 

207 18982 


TITLE  20-~EMPLOYEES    BENEFITS 

Chapter  li  — Railroad  Retirement 
Board  (Paris  200-399) 

2004  (kMI)  revised 28765 

Chapter  Ill-Social  Securl^y'  Ad- 
ministration Department  of 
Health  and  Human  Services 
(Parts  400-499) 

404.1501    4CM.li)ay  lijubpart  P)  Ap- 
pendix 1  corrected 30389 

416.1103  (a)(7)  added 33907 

416.1201  (b)  revised 27988 

416.1208  Added 27989 

Chapter  V  — Employment  and 
Training  Administration.  Deport- 
ment of  Labor  (Parts  600—699) 

626.2  (a»  amended 26600 

626.3  (a)  amended 26600 

626.4  Amended 28601 

Chapter  IX -Office  of  the  Assist- 
ant Secretary  for  Veterans'  Em- 
ployment and  Training  Depart- 
ment of  Labor  (Parts 
!  000- 1099) 

1005  Removed 26601 

Proposed  Rules: 

404 37000.  37002 

641 21874 


TITLE  21 -FOOD  AND  DRUGS 

Chapter  I  — Food  and  Drug  Ad- 
ministration, Department  of 
Health  and  Human  Services 
(Parts  1-1299) 

5  Authority  citation  revised 35849 

5.23  (a)  introductory  text  re- 
vised; (a)(10)(i)  through  (vil) 

added 37419 

5.31  (g)  added 31138 

5.80  (e)  revised 33431 

5.85  Added 35849 

16  Public  workshop 29960 

73.200  Regulation  at  59  FR  10578 

effective  date  confirmed 28766 

74.1101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.1340  Regulation  at  58  FR  7635 
eff.  date  confirmed  as  3-19-94 

24643 

74.2101  Regulations  at  59  FR  7638 
and  8507  eff.  date  confirmed 

as  3-19-94 25322 

74.2340  Regulation  at  59  FR  7636 
eff.  date  confirmed  as  3-19-94 

24643 

74.3602  Regxilation  at  59  FR  11720 

eff.  date  confirmed 26420 

101  Notice 28480 

101.12  Table  2  amended 24039 

101.36  Regulation  at  59  FR  371 
eff.  date  corrected  to  7-1-95; 
(bK4)  introductory  text,  (vi), 

(c)(10)  and  (g)  amended 24039 

101.65  (d)(2),  (3)  and  (4)  added 24249 

103.35  (d)(l)(i)  table  amended; 
(d)(3)  introductory  text  re- 
vised; (d)(3)(i)  and  (v)  added 

26937 

131  Authority  citation  revised 17691 

131.130  (a)  revised 17691 

Regulation  at  59  FR  17691  con- 
firmed  32078 

166  Authority  citation  revised 26939 

166.110  (a)  introductory  text 
heading  and  (c)  heading 
added;  (a)(1)  revised:  (b) 
heading     and     (d)     heading 

amended 26939 

172.811  (b)  revised 24924 

172.841  (b),  (c).  and  (d)  redesig- 
nated as  (c),  (d).  and  (e);  new 
(b)  added;  new  (c)  revised 37421 


173.21  Added 15623 

173.170  Added 26711 

173.357  (a)(2)  table  amended 36937 

176.170  (a)(5)  table  amended 33195 

177.1520  (b)  table  amended 26422 

178.2010  (b)  table  amended 33196 

178.3295  Table  amended 25323 

336.50  (c)(1)  revised;  eff.  4-11-95 

16982 

338.50  (c)(3)  revised;  eff.  4-11-95 

16983 

341.14  (a)(5)  and  (6)  added 29174 

341.74      (c)(4)(vii),      (viii),      (ix), 

(d)(l)(iv)  and  (v)  added 29174 

(d)(l)(lv)  and  (v)  corrected 36051 

341.90  (r)  and  (s)  added 29174 

(r)  and  (s)  corrected 36051 

343  Announcement 37421 

346.18  (b)  revised 28767 

346.50  (b)(2)(vi)  heading  and  (d)(8) 

heading  amended 28767 

347.10  (c)  revised 28768 

347.50  (b)(3)  heading,  (c)(2)  head- 
ing      and       (d)(3)       heading 

amended 28768 

442.52  Added 26940 

442.253  Redesignated  as  442.253a; 

new  442.253  heading  added 26941 

442.253a       Redesignated       from 

442.253 26941 

442.253b  Added 26941 

510.600  (c)(1)  table  and  (2)  table 

amended 28768.  31139.  33197,  33198, 

33908,  38119 
520.531  (a)  removed;  (b)  revised 

26942 

520.804  Added 17694 

520.903c  Removed 33198 

520.905a  (d)(3)  added 26943 

520.905b  (c)(3)  added 35252 

520.1806  (b)  amended 28769 

520.1872  Added 33908 

520.2045  (b)(2)  amended 28769 

520.2260a  (b)(1)  amended 22754 

520.2260b  (b)(1)  amended 22754 

520.2260c  (a)  amended 22754 

520.2325a  (c)(2)  amended 28769 

(c)  amended 33197 

520.2325b  (c)  amended 33197 

520.2345d  Revised 17693 

(a)(1)  amended 19133 

522.1145  (a)(2)  amended 33198 

522.1350  Added 37422 

522.1680  (b)  amended 31139 

522.2680  Revised 19639 

524.900  (c)  amended 28769 


524.1580b  (b)  amended 33197 

524.1580c  (b)  amended 33197 

529.1044a  (b)  amended 31140 

552.1696a  (b)(1)  and  (2)  amended 

38119 

556  275  Revised 26943 

556.425  Revised 17922 

558.4  (d)  table  amended 17477,  18297 

558.95  (b)(4)(II)  added 15624 

(bKl)(xli)(ft)  amended 19134 

(b)(l)(x)(6)  and  (xl)(6)  amended 

33197 

558.258  (c)(4)  added 35252 

558.305  Added 18297 

558.311  (e)(1)  table  amended 33197 

568.355    (f)(l)(xii)(6)    and    (xx)(6) 

amended 33197 

558.360  (d)(2)  redesignated  as 
(dX2)(i);  new  (d)(2)(i)  heading 
and  (ii)  added;  (dK3)  amended 

17922 

558.550  (a)(2)  revised 15339 

(a)(2)  amended 19134.  21930.  26423, 

26943 
(a)(2),   (b)(l)(x)(c),   (xli)(ft)  and 

(c)  amended 26424 

(b)(l)(ii)(c)  amended 33197 

558.555  Added 17477 

558.586  (a)  amended 33197 

558.625  (b)(71)  removed 33198 

573.130  Added 26711 

606.65  (c)  table  amended ^ 23636 

606.121     (c)(12)(l),    (ii)    and    (iii) 

amended 23636 

660.28  (aXD  t^ble  and  (4)  amend- 
ed  23637 

821.2      (b)      introductory      text 

amended 31138 

1020.30  (b)  amended 26408 

1020.32   (d)   revised;   (e)   through 

(h)      redesignated      as      (f) 

through  (i);  new  (e)  added 26404 

1220.40  (a)  revised 35253 

1270  Public  workshop 29950 

Chapter  II— Drug  Enforcement 
Administration.  Department  ot 
Justice  (Parts  1300-1399) 

1306.02    (h)    redesignated    as    (i); 

new  (h)  added 26111 

1306.11    (a)   revised:    (e)   and   (f) 

added 26111 

(a)  and  (0  corrected 30832 

1306.21  (a)  and  (c)  revised 26112 

1306.31  (c)  revised 26112 

(c)  corrected 30832 
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JULY  1994  61 

CHANGES  APRIL  1,  1994  THROUGH  JULY  29,  1994 


TITLE  21 

Proposed  Rules: 

1-1299  (Ch.  I) 26352.  29977 

73   23035 

74 23036 

101 16577.  36379.  37190 

102  36102 

123 16578 

168 23035 

172  23035 

173 23035 

182 23035 

184 23035 

203 36107 

205 36107 

331 1'n47 

333 31402 

341 34781 

343 18507 

352 16042.  29706 

369 31402 

600 28821 

601 28821 

606 28822 

607 28822 

610 28821.  28822 

640 28822 

660 28822 

700 16042 

740 16042 

810 30656.  32489 

862 37378 

864 37378 

866 37378 

868 37378 

870 37378 

872 37378 

874 37378 

876 37378 

878 23036.  37378 

880 37378 

882 37378 

886 37378 

888 37378 

890 37378 

892 37378 

1240 16578 

1301 30555.30738 

TITLE  22-FOREIGN  RELATIONS 

Chapter  I  — Department  of  State 
(Parts  1-199) 

22.1  Table  amended;  interim 25324 

41.107  (e)  added;  interim 25325 


60—65  (Subchapter  G)  Removed 

33909 

120.15  Revised 25811 

120.16  Revised 25811 

123.16  (a)  revised 29951 

124.10  Revised 29951 

126.1  (a)  and  (d)  revised;  (f)  added 

15625 

126.5  Revised 29951 

145  Added 18731 

Chapter  II  — Agency  for  Inter- 
national Development,  Inter- 
national Development  Co- 
operation Agency  (Parts 
2(X)-299) 

220  Removed 28789 

222  Removed 28789 

Ctiopter  V  — United  States  Infor- 
mation Agency  (Parts  500-599) 

502  Revised 18965 

514.14  (c)  revised;  interim 34761 

514.30  (b)(3)  removed;  (i)  amend- 
ed; (j)  added;  interim 16984 

Proposed  Rules: 

42 18010,  21948 

502 17057.  18772 

TITLE  23-HIGHWAYS 

Chapter  I  — Federal  Highway  Ad- 
ministration. Department  of 
Transportation  (Parts  1—999) 

420—480  (Subchapter  E)  Heading 

revised 37557 

420  Revised 37567 

511  Removed 37563 

650  Authority  citation  revised 37938 

650.201  Revised 37939 

660.203  Revised 37939 

650.206  Revised 37939 

650.209  Revised 37939 

650.211  Added 37939 

655.409  (f)  amended 33910 

657  Authority  citation  revised 30418 

657.11  Revised 30418 

667.13  Revised 30418 

657.15  Revised 30418 

657.17  Revised 30418 

658  Authority  citation  revised 30419. 

36053 


658.1  Revised 30419 

658.5  Amended 30419 

668.13  (d)(l)(i),  (2)(i)  and  (e) 
amended;  (d).  (e)  and  (f)  re- 
designated as  (e),  (1^  and  (g); 
new  (d).  (e)(4)  and  (5)  added 

30419 

668.15  (b)  and  (c)  amended 30419 

668.17  (f).  (g)  and  (h)  redesignated 
as  (g).  (h)  and  (i);  new  (f).  (j) 
and  (k)  added;  new  (h)  re- 
vised  30420 

668.19  (a)  revised 30420 

668.23  Added 30420 

658  Appendix  A  amended 30421.  36063 

Appendix  C  added 30422 

660  Revised 30300 

710  Authority  citation  revised 26327 

710.203  (e)(3)  revised 25327 

710.204  Added 26327 

710.304  (j)(6)  amended 26327 

712  Authority  citation  revised 26327 

712.408  (a)  revised 26327 

712.806  (c)(1)  revised 26327 

713  Authority  citation  revised 26327 

Authority  citation  corrected 

30302 

713.103  (h)(1)  revised 26327 

720  Authority  citation  revised 26327 

720.22  (d)(2)  revised 25327 

Chapter  II— National  Highway 
Traffic  Safety  Administration 
and  Federal  Highway  Adminis- 
tration, Department  of  Transpor- 
tation (Parts  1200-1299) 

1260.19  (d)  added 30698 

1260.21  (c)  revised 30698 

Proposed  Rules: 

637 35493 

645 25579 

TITLE  24-HOUSING  AND 
URBAN  DEVELOPMENT 

Subtitle  A— Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urban  Development  (Parts 
0-99) 

9  Added 31047 

17  Authority  citation  revised 34579 

17.60  (a)  revised 34579 


17.62  Revised 34579 

17.64  (a)  revised 34580 

17.65  (b)  revised 34580 

17.72  (e)  revised 34580 

17.110  (b)  revised 34580 

24  Authority  citation  revised 18482 

24.700  Revised 18482 

42  Revised 29329 

50  Authority  citation  revised 17199, 

19107 

50.3  Regulation  at  57  FR  32110 
confirmed 17199 

50.4  (b)(3)  removed;  (b)(1)  and  (2) 
revised 19107 

50.17  Regulation  at  57  FR  32110 

confirmed 17199 

50.19  Regulations  at  57  FR  32110 

and  68  FR  41337  confirmed 17199 

50.20  Regulations  at  57  FR  32110 

and  58  FR  41337  confirmed 17199 

55  Added 19107 

56.12  (b)(2)  amended 33199 

66.22  Heading  revised;  (a)  intro- 
ductory text  and  (b)(1)  intro- 
ductory text  amended 33199 

68.5  (b)(1)  revised 19112 

92  Waiver 22506 

92.2  Amended;  interim;  eff.  5-19- 

94  through  6-20-95 18631 

92.4  Added;  interim;  eff.  5-19-94 

through  6-20-95 18631 

92.50    (f)    redesignated    as    (d)(5) 

and  revised;  interim;  eff.  5- 

19-94  through  6-20-95 18631 

92.61    Heading   revised;    interim; 

eff.  5-19-94  through  6-20-95 18631 

92.64  (a)(1)  revised;  interim;  eff. 

&-19-94  through  6-20-95 18632 

92.150  (b)(2)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

92.204  (a)(1)  revised;  interim;  eff. 

6-19-94  through  6-20-95 18632 

92.206  (a)(1)  revised;  interim;  eff. 

5-19-94  through  6-20-95 18632 

92.206  Heading,  (a)(2).  (3),  (b),  (c) 
introductory  text.  (5),  (d) 
and  (e)  revised;  (c)(6)  and  (7) 
added;  (f)  and  (g)  removed; 
interim;  eff.  5-19-94  through 
6-20-95 18632 

92.207  Added;  intertm;  eff.  5-19-94 
through  6-20-95 18633 

92.208  Added;  interim;  eff.  6-19-94 
through  6-20-95 18633 

92.209  Added;  interim;  eff.  5-19-94 
through  6-20-95 18633 
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JULY  1994 
CHANGES  APRIL  1,  1994  THROUGH  JULY  29,  1994 


TniE  24  Subtm©  a -Con. 

92.211  (aK2)  aiiil  J)(3)  revised: 
(a)(3)  added;  interim;  eff.  5- 
19-94  through  6-20-95 18633 

92.214  (aK8)  revised;  interim;  efT. 

5-19-94  through  6-20-95 18634 

92.218  (a)  introductory  text  and 
(c)  revised;  (e)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

92.219  Revised;  interim;  eff.  5-19- 

94  through  6-20-95 18634 

92.220  (a)(1)  introductory  text, 
(2).  (3)  and  (5)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18634 

92.221  (a)(7)  and  (c)  added:  in- 
terim: eff.  5-19-94  through  6- 
20-95 18635 

92.222  (a)(2)  added;  interim;  eff. 
5-19-94  through  6-20-95 18635 

92.252  (a)(2Kiii)  added;  (aK5) 
amended;  (d)  revised;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18635 

92.254  (aXlKD.  (4)  Introductory 
text,  (liKC)  and  (b)(1)  re- 
vised: (a)(4)(ii)<D)  added;  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.255  Revised  (OMB  number):  in- 
terim; eff.  5-19-94  through  6- 
20-95 18636 

92.256  Revised;  interim;  eff.  5-19- 

94  through  6-20-95 18636 

92.259  Added;  interim;  eff.  5-19-94 

through  6-20-95 18636 

92.300  (b).  (e)  and  (f)  revised:  In- 
terim; eff.  5-19-94  through  6- 
20-95 18637 

92.350  (aK4)  introductory  text  re- 
vised  33893 

92.354  (a)  revised;  Interim;  eff.  5- 

19-94  through  6-20-95 18637 

92.502  (b)(1)  revised;  interim:  eff. 

5-19-94  through  6-20-95 18637 

92.504  (e)(1)  revised;  interim:  eff. 

5-19-94  through  6-20-95 18637 

92.506  (a)(4)(v)   revised;    interim; 

eff.  5-19-94  through  6-20-95 18637 

92.625  Added;  interim;  eff.  5-19-94 

through  6-20-95 18638 

92.631  (c)(5)  added 33893 

92  Appendixes  A  and  B  amended 

33893 


Chapter  I— Office  of  Assistant 
Secretary  for  Equal  Opportunity, 
Department  of  Housing  and 
Urbon  Development  (Parts 
100-199) 

135  Revised;   interim;  eff.  8-1-94 

through  6-30-95 33880 

Chapter  1  Appendix  IV  added 33363 

Chapter  II— Office  of  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner,  Deport- 
ment of  Housing  and  Urban  De- 
velopment (Parts  200—299) 

200  Authority  citation  revised 36695 

200.93  (a)(1)  revised;  interim 31522 

200.213  (d)  removed:  (e)  redesig- 
nated as  (d);  interim 31522 

200.217  (aK3)  removed:  (aK4) 
through   (8)  redesignated  as 

(aK3)  through  (7);  interim 31522 

200.925a      (c)(2)      revised;      (cK3) 

amended 36695 

200.925b  (c)  heading  and  (5)  re- 
vised  36695 

200.925c  (c)  introductory  text  re- 
vised  36695 

200.926      (c)(2)      revised;      (c)(3) 

amended 36695 

200.926a  (c)  heading,  (3)  and  (5) 

revised 36695 

200.926c  Table  amended 36695 

200.926d  (cK4)(l),  (11)  and  (iii)  re- 
vised; (cK4)(iv)  redesignated 
as   (c)(4)(vii):    new   (c)(4)(iv), 

(V)  and  (vl)  added 19112 

200.926e     (b),     (c)     introductory 

text.  (2)  and  (d)  amended 36695 

200.937  (a)(2)  amended 36695 

207.10  Revised 31141 

207.36  Regulation  at  58  FR  34215 

confirmed 28248 

207.260  (e)  revised 31141 

213.13  Revised 31141 

213.44  Regulation  at  58  FR  34215 

confirmed 28248 

215.21  (b)(9)  removed 32649 

215.80  Added 29329 

219.210  (c)(3)  revised 33894 

219.310  (c)(3)  revised 33894 

220.580  Regulation  at  58  FR  34216 

confirmed 28248 

221  Authority  citation  revised 31141 


221.521  Revised 31141 

221.563  Regulation  at  58  FR  34216 

confirmed 28248 

221.795  Added 29330 

232.94  Regulation  at  58  FR  34216 

confirmed 28248 

232.600  Regulation  at  58  FR  34216 

confirmed 28248 

236.3  (b)(9)  removed 32649 

236.1001  (Subpart  F)  Added 29331 

241.85  Regulation  at  58  FR  34217 

confirmed 28248 

241.600  Regulation  at  58  FR  34217 

confirmed 28248 

241.1085    Regulation    at    58    FR 

34217  confirmed 28248 

242.43  Revised 31142 

242.91  Regulation  at  58  FR  34217 

confirmed 28248 

244.182  Regulation  at  58  FR  34217 

confirmed 28248 

280.207  (a)(4)  revised 33894 

291  Authority  citation  revised 29509 

291.400  (b)  amended:  (c),  (d)  and 

(e)  re  vised 29509 

291.405  Amended 29510 

291.410  (c)  introductory  text  and 

(d)  revised;  (c)(6)  added 29510 

291.415     (d)(1)     redesignated     as 

(d)(l)(l);  (d)(l)(ii)  added;  (f)(1) 

amended 29510 

291.420  Heading,  (a)(1)  and  (3)  re- 
vised; (b)  amended 29511 

291.425  (b)  and  (c)  revised 29511 

291.435  (a)(1)  amended 29511 

Chapter  V— Office  of  Assistant 
Secretary  for  Community  Plan- 
ning and  Development,  Depart- 
ment of  Housing  and  Urban  De- 
velopment (Parts  500—599) 

510  Authority  citation  revised 29332 

510.52  Revised 29332 

570.487  (d)  added 33894 

570.607  (b)  revised 33894 

571  Removed;  interim 38329 

572.405  (c)(1)  revised 33894 

574   Regulation   at   57   FR  61740 

confirmed 17199 

Authority  citation  revised 33894 

574.2  (a)  revised 17199 

574.3  Amended 17199 

574.100  (a)  designation  and  (b)  re- 
moved  17199 

574.140  Removed 17199 


574.160  (b)  and  (c)(5)  revised 17199 

574.220  Removed 17199 

574.240  (c)(6)  revised 17199 

574.300  (a)  and  (c)(i)(i)(C)  amend- 
ed; (b)(7)  and  (10)(ii)  revised 

17200 

574.310  (a)  heading  redesignated 
as  (a)(1)  heading;  new  (a)(1) 
heading  and  (e)  revised;  (a)(2) 
added;  (d)  introductory  text 

amended 17200 

574.330  Introductory   text,   (a)(1) 

and  (d)  amended 17200 

574.340  (b)  revised 17200 

574.600  (c)  revised 33894 

574.655  Added 17201 

576.79  (a)(4)  revised 33894 

582.120  (a),  (b)  and  (d)  revised;  in- 
terim  24253 

582.200   Revised   (OMB  number); 

interim 24253 

582.205  Removed;  interim 24254 

582.210  Removed;  interim 24254 

582.215  Removed;  interim 24254 

582.220  Removed;  interim 24254 

582.225  Removed;  interim 24254 

583  Authority  citation  revised 33894 

Regulation  at  58  FR  13871  con- 
firmed  36891 

583.5  Amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.100  (b)(3).  (4)  and  (5)  redesig- 
nated as  (b)(4),   (5)  and  (6): 

new  (3)  added 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.115  (b)(2)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.120  (a)  amended 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.130  Revised;  OMB  number 36891 

Regulation  at  59  FR  36891  eff. 

date  corrected  to  7-19-94 38562 

583.140  Revised 36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.150  (b)  removed;  (c)  redesig- 
nated as  (b);  new  (c)  added 

36892 

Regulation  at  59  FR  36892  eff. 

date  corrected  to  7-19-94 38562 

583.155  (a),  (b)  and  (d)  revised:  in- 
terim  24254 


150-258  0-94-3  (10) 
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TITLE  24   Chapter  V-Con. 

Regrulatlon  at  59  FR  24264  con- 
firmed  36891 

583.200   Revised   (OMB   number); 

interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583.205  Removed;  Interim 24254 

Regrulatlon  at  59  FR  24254  con- 
nrmed 36891 

5ti3  210  Removed;  interim 24254 

Regulation  at  59  FR  24254  con- 
firmed  36891 

583  215  Removed;  Interim 24254 

Regrulatlon  at  59  FR  24254  con- 
firmed  36891 

583.220  Removed:  Interim 24264 

Regulation  at  59  FR  24264  con- 
firmed  36891 

583.225  Removed:  Interim 24254 

Regrulatlon  at  59  FR  24254  con- 
firmed  36891 

583.300  (e)  amended 36892 

Regulation  at  59  FR  36892  eff. 
date  corrected  to  7-19-94 38562 

583.310  (fKDd)  and  (g)  revised;  (h) 

added 36892 

Regulation  at  59  FR  36892  eff. 
date  corrected  to  7-19-94 38562 

583.315  (a)(1)  revised 36892 

Regulation  at  59  FR  36892  eff. 
date  corrected  to  7-19-94 38562 

583.325  (b)(4)  revised 33894 


Chapter  VII— Office  of  the  Sec- 
retary, Department  of  Housing 
and  Urtxin  Development  (Sec- 
tion 8  Housing  Assistance  Pro- 
grams and  Public  and  Indian 
Housing  Programs)  (Part$ 
700-799) 

700  Revised 22225.  22235 

791.407  (a)  Introductory  text  re- 
vised; interim 35255 


Chapter  VIII— Office  of  the  Assist- 
ant Secretary  for 
Housing— Federal  Housing 
Commissioner.  Department  of 
Housing  and  Urtxan  Develop- 
ment (Section  8  H(xising  Assist- 
ance Programs  and  Section  202 
Direct  Loan  Program)  (Ports 
8(X)-899) 


813  Authority  citation  revised 36681 

813.104  (b)(2)  removed;  (bK3)  re- 
designated as  (bH2) 36681 

813.105  (a)  introductory  text 
amended;  (c).  (e)(2)  and  (4) 
removed;   (eK3)  redesignated 

as  (eK2) 36681 

813.106  (b)(9)  removed 32649 

850  Authority  citation  revised 29333 

850  34  Added  (OMB  number) 29333 

850.35  (d)  removed 29335 

880  Authority  citation  revised. 

22923 

880.209  Revised  (OMB  number) 29335 

880  603  (b)  introductory  text 
amended;  (b)(1)  removed; 
(b)(2).  (3)  and  (4)  redesig- 
nated as  (b)(1).  (2)  and  (3) 3e8;84 

880.609  (b)  revised 22755 

880.612a  Added;  interim 22923 

880.613  Revised  (OMB  number) 36624 

880.614  Added  (OMB  number) 36825 

880.615  Added 36626 

880.616  Added 36627 

880.617  Added 36627 

881  Authority  citation  revised, 
22924 

881.209  Revised  (OMB  number) 29336 

881.603     (b)     introductory     text 

amended 36628 

881.609  (b)  revised 22755 

881.612a  Added;  interim 22924 

881.613  Revised  (OMB  number) 36628 

881  614  Added  (OMB  number) 36629 

881  615  Added 36630 

881.616  Added 36631 

881  617  Added 36631 

882  Authority  citation  revised 24254. 

33895.36681 
882.103     Introductory     text     re- 
moved; (b)  revised 36681 

882.116  (c)  revised 36682 

882  207  Removed 36682 

882.209  (a)  revised 36682 

882.216  (a)(4)  removed 36682 
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882.219  Removed 36682 

882.335  {a)(2)(i)  revised 36682 

882.406  Revised  (OMB  number) 29337 

882.517  Revised  (OMB  number) 36632 

882.518  Added  (OMB  number) 36633 

882.519  Added 36633 

882.520  Added 36634 

882.521  Added 36635 

882.701  (c)  revised 36682 

882.712  Revised  (OMB  number) 29338 

882.713  (c)(ll)  added 33895 

882.720  (b)(3)(v)  revised 29339 

882.721  (c)  amended 29340 

882.753  (a)  revised 36682 

882.803  (d)  introductory  text  re- 
vised  29340 

882.805  (a)  through  (d)  and  (f)(10) 

revised;  interim 24254 

882.810  Added  (OMB  number) 29340 

883  Authority  citation  revised. 
22926 

883.311  Revised  (OMB  number) 29341 

883.704a  Added;  interim 22926 

883.710  (b)  revised 22755 

883.714  Revised  (OMB  number) 36635 

883.715  Added  (OMB  number) 36636 

883.716  Added 36637 

883.717  Added 36638 

883.718  Added 36638 

884  Authority  citation  revised, 
22927 

884.112  Revised  (OMB  number) 29342 

884.223a  Added;  interim 22927 

884.226  Revised  (OMB  number) 36639 

884.227  Added  (OMB  number) 36640 

884.228  Added 36641 

884.229  Added 36642 

884.230  Added 36642 

885.427  Revised 36643 

886  Authority  citation  revised. 
22929 

886.132  Revised  (OMB  number) 36643 

886.133  Redesignated  as  886.138 36643 

Added  (OMB  number) 36644 

886.134  Added 36645 

886.135  Added 36646 

886.136  Added 36647 

886.138  Redesignated  from  886.133 

36643 

886.329a  Added;  interim 22929 

886.337  Revised 36647 

887  Authority  citation  revised 36682 

887.5  (c)  removed 36682 

887.59  (c)(1)  and  (d)  revised 36682 

887.105  (b)(1)  and  (2)  amended 36682 

887.107  Removed 36682 


887.151—887.167        (Subpart        D) 

Heading  revised 36682 

887.151  Revised 36682 

887.153  Removed 36682 

887.155  Removed 36682 

887.157  Removed 36682 

887.565  (c)  revised 36682 

888  Fair  market  rent  schedules 
16408 

Schedule  C  revised 21835 

Technical  correction 25703 

Fair    market    rent    schedules 

corrected 26944 

Schedule  C  corrected 26944 

888.203  (b)  revised 38564 

889  Authority  citation  revised 36647 

889.265  (a)(4)  revised 33895 

889.611  Added  (OMB  number) 36647 

889.612  Added  (OMB  number) 36648 

889.613  Added 36649 

889.614  Added 36650 

889.615  Added 36650 

890.260  (a)(4)  revised 33895 

Chapter  IX— Office  of  Assistant 
Secretary  for  Public  and  Indian 
Housing,  Department  of  Hous- 
ing and  Urbon  Development 
(Parts  900-999) 

900  Authority  citation  revised 28343 

900.105  Added  (OMB  number) 29343 

904  Authority  citation  revised 36651 

904.122  Revised 36661 

905  Authority  citation  revised 33655, 

33895,36651 

905.120  (j)  added 33895 

905.160    (a)(3)(il)(C)    revised;    in- 
terim  31522 

905.165  (c)(5)  revised 33895 

905.195  Added 31929 

905.210  Removed 25812 

905.301  (a)  revised;  (eXD.  (2)  and 

(4)  amended 36651 

905.303  Added  (OMB  number) 36652 

905.304  Added 36653 

905.305  Revised 36653 

905.306  Added 36654 

905.307  Added 36654 

905.416  (a)(3)  revised;  (d)  and  (f) 

amended 36655 

905.585  Added 31930 

905.642    (dX4)    removed;    (g)    re- 
vised; interim 31523 

905.681  (c)(2)  revised;  interim 31523 

905.715  (b)(2)  revised 33665 
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TITLE  24   Chcjptw  IX~Con. 

906.720  (f)  added 2S812 

(b)  existing  text  desigmated  as 

(b)(1);  (bM2)  added 33655 

905.730  (cXlKi)  revised 33655 

905.1008  Introductory  text  re- 
vised: (a)  amended 36655 

906  Authority  citation  revised 36655 

906.8  Introductory  text  revised; 

(a)  amended 36655 

913.106  (b)(9)  removed 32649 

941.206  (c)  revised 18484 

941.207  Revised  (OMB  number) 29344 

941.404  (n)  introductory  text 
through  (9)  redesignated  as 
(n)(l)  introductory  text 
through  (ix);  (n)  concluding 
text  designated  as  (n)(2); 
heading,  new  (n)(l)  and  new 

(2)  revised;  (n)(lHx)  added 18484 

941.502  (a)  revised;  interim 31523 

945  Added 17662 

953  Added:  interim 38329 

960  Authority  citation  revised 36655 

960.203  Revised 36655 

960.204  Revised 36655 

960.205  (a)  and  (c)  revised 36656 

960.206  (a)  amended 36656 

960.207  (a)  and  (b)  introductory 
text  amended;  (bKD  &nd  (2) 
removed 36656 

960.211  Revised  (OMB  number) 36656 

960.212  Added  (OMB  number) 36657 

960.213  Added 36658 

960.214  Added 36658 

960.215  Added 3665S 

960.401—960.409        (Subpart        D) 

Heading  revised 17687 

960.401  Revised 17667 

960.403  Revised 17667 

960.405  Revised 17667 

960.407  Revised 17667 

960.409  Removed 17667 

961  Authority  citation  revised 33895 

961.29  (b)(4)  revised 33895 

963  Authority  citation  revised 33895 

963.3  Amended 33896 

963.10  (d)  revised 33896 

965  215  Added 31930 

965  705  Added 31930 

968  103  (c)  revised 30477 

968.235  (dK4)  removed;  (g)  re- 
vised; interim 31523 

968  335  (c)(2)  revised;  interim 31523 

968  401—968.425        (Subpart        D) 

Added 30478 

968.407  OMB  number 30478 


968.422  OMB  number 30480 

968.428  OMB  number 30480 

982  Added 36682 

990  Authority  citation  revised 33655 

990.107  (b)(2)  revised 33655 

990.106    (b)    existing    text    des- 
ignated as  (b)(1);  (b)(2)  added 

.33655 

990  n0(cvi>(i)  revised 33656 

Chapter  XX— Office  of  Assistant 
Secretary  for  Housing— Federal 
Housing  Commissioner.  Depart- 
ment of  Housing  and  Urtxan  De- 
velopment (Parts  3200—3699) 

3280  Interpretation 19072,  34294 

3500.6  (a)(3)(ii)  and  (ill)  amended; 
(a>(3)(iv)  added 37423 

3500.7  (eKlKill)  amended ..37423 

Proposed  Rules: 

35 24860 

43 34300 

92 34300 

100 34902 

200 24850 

203 36846 

280 24850 

290 17500 

291 24860 

510 24850 

511 24860 

570 24850.  28176.  34300 

577 24850 

578 24850 

579 24850 

880 30557 

881 30557 

882 24850 

883 30557 

884 30557 

885 24850 

886 24850.  30557 

887 24860 

888 32492 

890 24850 

906 18666.  24850 

913 18666 

941 24850,  35834 

961 24850 

964 18666 

966 24850 

968 24850 

982 36846 

984 
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990 18666 

3500 37360 

TITLE  25-INDIANS 

Chapter  I— Bureau  of  Indian  Af- 
fairs, Department  of  the  Interior 
(Parts  1-299) 

226.11  (a)(2)  revised 22104 

248.6  Revised 16757 

Proposed  Rules: 

1—299  (Ch.  I) 21872,  23774,  33236,  36108 

20 16720 

40 18460 

113 16760 

164 35580 

165 35680 

256 16726.  30276 

900 26920 

TITLE  26-INTERNAL  REVENUE 

Chapter  I— Internal  Revenue  Serv- 
ice, Department  of  the  Treasury 
(Parts  1-799) 

1  Technical  correction 17154,  36256 

Authority  citation  amended 18747, 

24041,  24928,  27459.  30103.  32080. 
33432.  34988.  35416,  36363 

1.42-12  (a)  corrected 15501 

1.52-1  (f)  amended 30102 

1.101-2  (e)(2)  Example  amended 30102 

(eKl)(iii)(6)(^)  and  (2)  revised; 

(e)(l)(iii)(6)( J)  removed 30103 

1.103-8  (a)(5)  revised 24041 

1.103-8T  Added 24041 

1.148-0  (c)  amended 24041 

1.148-1  (c)(4)(ii)(A)  revised 24041 

1.148-lT  Added 24041 

1.148-2  (b)(2)(ii)  revised 24042 

1.14a-2T  Added 24042 

1.148-3  (h)(3)  amended 24042 

(j)  Example  1  revised:  Example  2 

amended 24350 

1.148-3T  Added 24042 

1.148-4  (b)(5)  redesignated  as 
(b)(6);  new  (b)(5)  added;  (g), 
(h)(1).  (2)(vii).  (ix),  (3),  (4)  and 

(5)  revised 24042 

1.148-4T  Added 24042 

1.148-5  (b)(2)(iii),  (c)(2)(i),  (3)(ii). 
(d)(3)(ii)  and  (e)(2)(iii)  re- 
vised; (e)(2)(ii)(B)  amended 24044 


1.14&-5T  Added 24044 

1.148-6  (d)(3)(iii)(C)  revised 24045 

1.148-6T  Added 24045 

1.148-9        (c)(2)(ii)(B)        revised; 

(h)(4)(vi)  added 24045 

1.148-9T  Added 24045 

1.148-10   (b)(2)   revised;   (c)(2)(ix) 

amended 24046 

(d)  Example  1  amended 24361 

1.148-lOT  Added 24046 

1.148-11  (i)  added 24046 

1.148-llT  Added 24046 

1.149(d)-l  (f)(3)  revised 24046 

1.149(d)-lT  Added 24046 

1.149(e)-l  (e)(3)(i)  and  (4)  revised 

24351 

1.160-1  (c)(1)  and  (4)  heading  re- 
vised; (c)(4)(iii)  added 24046 

1.150-lT  Added 24046 

1.170A-4  (d)  Example  9  amended 

30102 

1.170A-S  (b)  Example  5  amended 

30102 

1.170A-6  (c)(3)(i).  (iii)  Examples  1, 
2,  3,  (c)(4),  (5)  Examples  1,  2, 

and  3:  amended 30102 

1.170A-7  (c)  amended 30102 

1.170A-12  (a)(3)  and  (c)  amended 

30102 

(a)(3)  amended;  (b).  (e)(1)  and 
(2)  revised;  (f)  and  authority 

citation  removed 30104 

1.170A-13  Authority  citation  re- 
moved  30105 

1.170A-13T  Added 27460 

1.170A-14  (h)(4)  Example  2  amend- 
ed  30105 

1.338-4T  (h)(4)  corrected 15501 

1.382-1  Amended 32080 

1.382-6  Added:  heading  revised 32080 

1.401(a)(17)-l  Revised 32905 

1.410(b)-0  Amended 32914 

1.410(b)-2  (b)(7)  amended 32914 

1.410(b)-6    (d)(2)(i).    (ii)    and    (g) 

corrected 16984 

(d)(1).  (2)(iv)  Example  2  amend- 
ed  32914 

1.410(b)-7  (c)(4)  and  (5)  revised: 
(c)(6)  removed;  (d)(4)  amend- 
ed  32914 

1.414-11  (b)(2)  and  (4)  revised; 
(b)(3)  and  (c)(2)(v)  amended 

32922 

l,414(c)-2  (b)(2)(ii)  amended 30102 

1.414(c)-4  (b)(3)(i)  amended 30102 
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TITLE  26   Chester  1-Coo. 

1  414<»)-1T  (bKl)  Introductory 
text  and  (2)(iii)  revised:  (g) 
removed 32916 

1  414(q)-l  Added 32915 

1.414(r)-0  Amended 32916 

1.414(r)-l  (CK2K11)  Example,  (d)(4), 
(9Ki)  and  (e)  amended: 
(c)(3Kll)  revised 32916 

1.414(r)-2  (b)(2),  (c)(3)  Examples  1 

and  2  revised 32917 

1.414(r)-3  (c)(2)(ll).  (4).  (5)(111).  (7) 
Example  1.  (dK2)  and  (4)  Ex- 
ample 1  revised;  (cK7)  Exam- 
ples 3  and  4  redesignated  as 
Examples  4  and  5;  (b)(4).  (cK6) 
Introductory  text.  Examples  2 
through  5,  7.  (7)  Introductory 
text.  Example  2  and  new  Ex- 
ample 5  amended;  new  (cK7) 
Example  3  added 32917 

1.414(r)-4  (b)  amended 32919 

1.414(r)-6  (bKSKll),  (dKlKllMB), 
(C).  (4)  Example  2.  and  (g)(5) 
revised:  (d)(l)(lil)  added: 
(dKl)  concluding  text  re- 
moved: (gK2)(lll)(A),  (D). 
OMllKB).  (UIKB).  (C).  (D)  and 
(gK6)  amended 32919 

1.414(r)-6  (a)  amended;  (b)  re- 
vised: (c)  removed 32920 

1.414(ry-7  (c)(2)  and  (d)  removed; 
(c)(3).  (4)  and  (5)  redesignated 
as  (cK2).  (3)  and  (4):  (aKD. 
(bX2Xll).  (3).  new  (cK2Xi). 
(3X1).  (11)  introductory  text. 
(A).  (B).  (Ill)  Example  1.  (4M1), 
(11).  (Hi)  introductory  text. 
(E).  (V)  introductory  text 
and  Examples  1  through  4 
amended:  (c)(1)  and  new 
(cX2)(iv)  revised:  (cX5)  added 


.32920 


1.414(r)-8  (bX4)  Examples  1  and  4 
amended:  (bH2xlil)  and  (4) 
Example  2  revised;  (d)(4)  re- 
moved: (bK4)  Examples  3.  4. 
and  (d)(5)  redesignated  as  Ex- 
amples 5,  6  and  (d)(4);  new 
(bX4)  Examples  3  and  4  added; 
new  (bX4)  Examples  5  and  6 

amended 32921 

1.446-3  (h)(2)  and  (5)  introductory 

text  amended 36358 

1.446-4  Added 36358 

1.461-1  (a)(2KiiiXB)  revised 36360 

1  469- IT  (eK5)  corrected 17478 


1.482-0  Added 34988 

1.482-OT  Removed 34988 

1.482-1  Added 34990 

1.482-lT  Removed 34988 

1.482-2  Added 35002 

1.482-2T  Removed 34988 

1.482-3  Added 36011 

1  482-3T  Removed 34988 

1.482-4  Added 35016 

1.482-4T  Removed 34988 

1.482-5  Added 36021 

1  482^T  Removed 34988 

1  482-6  Added 36025 

1.482-6T  Removed 34988 

1.482-8  Added 35028 

1.514(0-2  Added 24928 

1.585-1  (bK2)  corrected 15502 

1.586-^  (cH4)(ll)  and  (dX2)  cor- 
rected  15502 

1.585-6  (dK5)  Example  3  corrected 

15502 

1.585-7  (d)(1)  corrected 15602 

1.585-8  (bX2)  corrected 15602 

1.642(c>-6  (d)(1)  redesignated  as 
(d)  and  (d)(2)  and  (3)  redesig- 
nated as  1.642(cy-6A  (d)(3) 
and  (4):  heading,  (a),  (b), 
(cKD.  new  (d)  and  (e)  revised; 
(f)  added:  authority  citation 

removed 30105 

(dX2)  amended 30102 

1.642<c)-6A  Undesignated  center 
heading  and  section  added; 
(dK3)  and  (4)  redesignated 
from  1.642(c)-6  (dK2)  and  (3) 

30106 

(dX4)  table  amended 30116 

1.642(c)-7  (dK2)  amended 30102 

1.664-1  (aX6)  Example,  amended 

30102 

(aX5)(llX6).  (IvXa).  (6).  (c).  and 
(6)  Introductory  text  revised: 
(aX5XivXd)  added:  authority 

citation  removed 30116 

1.664-2  (c)  revised:  authority  ci- 
tation removed 30116 

1.664-4  (bKl)  redesignated  as  (b) 
and  (bK2)  through  (5)  redes- 
ignated as  1.664-4A  (d)(3) 
through  (6):  (a),  new  (b).  (c) 
and  (d)  revised:  (e)  and  (f) 
added:  authority  citation  re- 
moved  30117 

(b)(2)  and  (3)  amended 30102 

1.664-4  A      Undesigmated      center 

heading  and  section  added 30116 
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(dX3)  through  (6)  redesignated 

from  1.664-4 30117 

(dM4),   (5).   (6)  heading.  Tables 

D.  E.  and  F(l)  amended 30148 

1.665(a)-0— 1.669(b)-2  Undesig- 
nated center  heading  revised 

30148 

1.665(a)-0A— 1.665(g>-2A  Undesig- 
nated center  heading  added 

30148 

1.860G-1T  Added 18747 

1.904-4  (j)  revised 37672 

1.954-2T  (g)(2)(l)  revised 37672 

1.985-0  Amended 37672 

1.985-1  (aXl)  and  (dXlXil)  amend- 
ed: (b)  and  (c)(6)  revised: 
(dXD  concluding  text  re- 
moved  37672 

1.985-2  (a)  and  (bK2)  revised 37673 

1.985-3  Revised 37673 

1.1011-2  (c)  Example  (8)  amended 

30148 

1.1014-5  (aX3),  (c)  Examples  1.  2,  3, 

4,  5.  and  6  amended 30102 

1.1031(b>-2  (b)  revised:  (c)  and  (d) 

added 18749 

Heading  corrected 33200 

l.lOSKkM  (j)(2)  added 18749 

1.1221-2  Added 36363 

1.1221-2T  Removed 36367 

1.1233-2       Redesignated       from 

1.1233-2T  and  revised 36367 

1.1233-2T  Redesignated  as  1.1233- 

2 36367 

1.1234-4        Redesignated        from 

1.1234-4T  and  revised 36367 

M234-4T  Redesignated  as  1.1234- 

4 36367 

1.1256(e)-l  Added 36367 

1.1388-1      Undesignated      center 

heading  added 24937 

1  1398-1  Added 24937 

1  1398-2  Added 24938 

1.6302-lT  Added 35416 

1.6302-2T  Added 35416 

I  6302-3T  Added 35416 

1.6662-0  Amended 35031 

1.6662-6T  Heading,  (dK2Xii). 
(iilXA).  (B).  (3HiiKB)  and  (C) 
revised:      (dX2)(lilXD)      and 

(3HiilXC)  added 35031 

1.6695-1  (aXD  introductory  text, 
(bXD,  (4Xiv).  (V).  (5)  intro- 
ductory text,  (c)(1)  introduc- 
tory text,  (3)  and  (e)  revised: 
(bX4Xvi)  added 33432 


1.7520-1—1.5520-4      Undesignated 

center  heading  added 30148 

1.7520-1  Added 30149 

1.7520-2  Added 30149 

1.7520-3  Added 30150 

1.75204  Added 30150 

15a  Authority  citation  revised 18751 

15a.453-l  (bK3Ki)  amended 18751 

20  Authority  citation  revised 30150 

20.2013-4    (a)    introductory    text 

and  Example  (2)  amended 30151 

20.2031-0  Added 30151 

20.2031-7  (a)(2)  amended 30102 

(aX2).  (b)(1).  (2).  (3Xi).  (il).  (c). 

(d).  and  (e)  amended 30103 

Redesignated  as  20.2031-7A  (d); 

new  20.2031-7  added 30152 

20.2031-7A    Undesignated    center 

heading  and  section  added 30151 

(d)  redesignated  from  20.2031-7; 
new  (d)  heading.  (1)(1)  and 
(Hi)  revised:  new  (d)(5).  (6), 
Tables  A.  B  and  LN  amended 

30152 

20.2031-10  Removed ." 30170 

20.2032-1  (f)(1)  amended 30103 

20.2039-2  (cXlXviii)  amended 30103 

20.2039-5  (cXl)  and  (2)  amended 

30103 

20.2056-2  (0(2Xiv)  amended 30103 

(f)(4)  revised 30170 

20.2056(b)-4  (d)  amended 30103 

20.7520-1—20.7520-4  Undesignated 

center  heading  added 30170 

20.7520-1  Added  30170 

20.7520-2  Added 30171 

20.7520-3  Added 30172 

20.7520-4  Added 30172 

25  Authority  citation  amended 

23154 

Authority  citation  revised 30172 

25.2511-1  (hX6)  and  (7)  amended 

30103 

25.2512-0  Added 30173 

25.2512-5  (aX2),   (bXD,   (2),   (3X1). 

(11),  (c).  and  (d)  amended 30103 

Redesignated  as  25.2512-5A(d): 
heading,  (a)  introductory 
text,  (1)  introductory  text. 
(1),  (11)  introductory  text, 
(A).  (B),  (iii)  introductory 
text,  (A),  (B),  (2),  (3),  (b)  In- 
troductory text,  (1),  (2).  (3) 
introductory  text,  (i),  (ii), 
(c),  (d),  (e)  and  (f)  redesig- 
nated as  25.2512-5A(d)  head- 
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CHANGES  APRIL  1,  1994  THROUGH  JULY  29.  1994 


TITLE  26   Chapter  i-Con. 

ing,  (1)  Introductory  text.  (1) 
introductory  text.  (A).  (B) 
Introductory  text.  (/),  (2). 
(li).  (111).  (2)(C)  Introductory 
text.  (7).  {2)  Introductory 
text.  (1).  (11).  (Ill)  introduc- 
tory text.  (A).  (B).  (3).  (4).  (5) 

and  (6) 30173 

Added 30174 

25.2512-~5A  Undeslgrnated  center 
heading  added;  (d)  heading. 
(1)  Introductory  text,  (i)  in- 
troductory text.  (A),  (B)  in- 
troductory text.  (7).  (2),  (C) 
Introductory  text.  (7).  (2). 
(11).  (Hi).  (2)  Introductory 
text.  (IM.  (11).  (Ill)  Introduc- 
tory text.  (A).  (B),  (3).  (4).  (5) 
and  (6)  redesignated  ft-om 
25.2512-5  heading,  (a)  intro- 
ductory text.  (1)  introduc- 
tory text.  (1).  (11)  introduc- 
tory text.  (A).  (B).  (Hi)  intro- 
ductory text.  (A).  (B).  (2).  (3). 
(b)  introductory  text.  (1).  (2). 
(3)  introductory  text.  (1).  (11). 
(c).  (d).  (e)  and  (f);  new  (d) 
heading  revlaed;  new 

(dXlKlKA)  and  (B)  amended 

30173 

(dKl)(i)(C)    and    (5)    amended; 

(dXlKlli)  and  (6)  revised 30174 

25  2512-9  Removed 30176 

25  2515-2  (c)  amended 30177 

25  2518-3  (a)(l)(lvHA)  amended 30103 

Undesignated    center    heading 

added 30173 

25.2522(a)-2  <a)  amended 30177 

25.2522(c)-3  (dK2)<iv)  amended 30103 

(d)(3)  revised 30177 

25  2523<a)-l  (d)  amended 30103 

25.2523(c>-l  (c)  Example  amended 

30103 

25.2701-0  Amended 23154 

25  2701-1  (a)(1)  amended 23154 

25.2701-5  Added 23154 

25  2702-3  (bK3)  and  (c)(3)  amend- 
ed  23157 

25.7520-1-25.7520-4   Undesignated 

center  heading  added 30177 

25.7520-1  Added 30177 

25  7520-2  Added 30178 

25  7520-3  Added 30178 

25.7520-4  Added 30179 

31  Authority  citation  amended 

„ 35416 


31.6302-lT  Added 35416 

31. 6302(c)-3T  Added 35417 

40  Authority  citation  amended 

35417 

40.6302(c)-lT  Added 35417 

48  Authority  citation  amended 

33667 

48.4082-1  Added 33657 

48.4082-lT  Removed 33657 

301.6323(f>-l    (a)(2)   amended;    (c) 

and  (d)  redesignated  as  (d) 

and  (e);  new  (c)  and  new  (e) 

Examples  5  and  6  added 38120 

301.7426-1  (aXl)  revised;  (c)  added 

26601 

301.7430-0  Added 29360 

301.7430-1  Revised 2B357 

301.7430-2  Added 29360 

301.7430-3  Added 29362 

301.7430-4  Added 29363 

301.7430-5  Added 29364 

301.7430-6  Added 29366 

602  Technical  correction 17154 

602.101  (c)  table  amended  (OMB 

numbers) 23157.  24939,  27235,  27460, 

29366,  30179.  32081,  33433,  35030, 
35033,  36360.  36367.  37680 

Proposed  Rules: 

1 15877.  17747.  18011.  18048,  18772,  21697. 

22773.  24094.  24095.  24992,  25581, 

25584.  25847.  26466.  27515.  30180. 

32160.  32670,  34398.  35066,  35418, 

36114,  36394.  37450.  37733 

20 30180 

25 30180 

31 18(»7.  24096.  35418 

40 35418 

301 26608.  37450 

602 27515 

TITLE  27-ALCOHOL,  TOBACCO 
PRODUCTS  AND  FIREARMS 

Chapter  I  — Bureau  of  Alcohol,  To- 
bocco  and  Firearms,  Depart- 
ment of  the  Treasury  (Parts 
1-299) 

5  Interpretation 35623 

9.148  Added 26114 

70.92  (dK2Klll)  and  (Iv)  revised 29367 

Proposed  Rules: 

4 15878,  30560 
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6 21698,29215 

8 21698.  29215 


10 21698,  29215 

11 21698,29215 
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TITLE  28-JUDICIAL 
ADMINISTRATION 

Chapter  I  — Departrrient  of  Justice 
(Parts  0-199) 

Page 

0.100—0.104  (Subpart  R)  Appendix 

amended 38121 

Ctiapter  V— Bureau  of  Prisons,  De- 
partment of  Justice  (Parts 
500-599) 

551.160—551.164  (Subpart  N)  Re- 
vised  34742 

571.10—571.13  (Subpart  B)  Re- 
vised  35456 

Proposed  Rules: 

31 37866 

TITLE  29-LABOR 

Subtitle  A— Office  of  the  Secretary 
of  Labor  (Parts  0—99) 

95  Added 38271 

Ct>apter  I  — National  Labor 
Relations  Board  (Parts  100—199) 

100  Authority  citation  revised 37158 

100.101  Revised 37158 

100.102  Revised 37158 

100.103  Removed 37158 

100.104  Removed 37158 

100.105  Removed 37158 

100.111  Removed 37158 

100.112  Removed 37158 

100.113  Removed 37158 

100.114  Removed 37158 

100.115  Removed 37158 

100.116  Removed 37158 

100.117  Removed 37158 

100.118  Removed 37158 

100.119  Removed 37158 

100.120  Removed 37158 

100.121  Removed 37158 

100.122  Removed 37158 

100.123  Redesignated  as  100.201 37158 

100.201  Redesignated  from  100.123 

and  revised 37158 

100.201—100.209  (Subpart  B)  Head- 
ing revised 37158 

100.202  Removed 37159 


100.203  Removed 37159 

100.204  Removed 37159 

100.205  Removed 37159 

100.206  Removed 37159 

100.207  Removed 37159 

100.208  Removed 37159 

100.209  Removed 37159 

100.301  Removed 37159 

100.301—100.307  (Subpart  C)  Head- 
ing revised 37159 

100.302  Removed 37159 

100.303  Removed 37159 

100.304  Removed 37159 

100.305  Removed 37159 

100.306  Removed 37159 

100.307  Removed 37159 

100.401  (Supart  D)  Redesignated 

from  100.500  Subpart  E  and 
revised 37159 

100.500  (Subpart  E)  Redesignated 

as  100.401  Subpart  D 37159 

100.501  Redesignated  from  100.601 
37159 

100.502  Redesignated  from  100.602 
37159 

100.503  Redesignated  from  100.603 

37159 

100.510  Redesignated  from  100.610 
37159 

100.511  Redesignated  from  100.611 
37159 

100.530  Redesignated  from  100.630 

37159 

100.540  Redesignated  from  100.640 

37159 

100.549  Redesignated  from  100.649 
37159 

100.550  Redesignated  from  100.650 
37159 

100.551  Redesignated  from  100.651 
37159 

100.560  Redesignated  from  100.660 

37159 

100.570  Redesignated  from  100.670 

and  amended 37159 

100.601  Redesignated  as  100.501 37159 

100.601—100.671   (Subpart   F)   Re- 
designated as  Subpart  E 37159 

100.602  Redesignated  as  100.502 37159 

100.603  Redesignated  as  100.503 37159 

100.610  Redesignated  as  100.510 37159 

100.611  Redesignated  as  100.511 37159 

100.630  Redesignated  as  100.530 37159 

100.640  Redesignated  as  100.540 37159 

100.649  Redesignated  as  100.549 37159 

100.650  Redesignated  as  100.550 37159 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1994  THROUGH  JULY  29.  1994 


TITLE  29   Choptof  I -Con. 

100.651  Redesignated  aa  100.551 37159 

100.660  Redesignated  as  100.560 3715S 

100  670  Redesignated  as  100.570 37159 

Chapter  XVII— Occupotionoi 

Safety  and  Health  Aaministra- 
tioo,  Department  of  Labof  (Parts 
1900-1999) 

1910.132  (g)  correctly  added 33910 

Regulation  at  59  FR  16366  eff. 

date  stayed  through  10-6-94 
34580 

1910.133  Table  corrected 33911 

1910.136  (a)  corrected 33911 

1910.138  Corrected 33911 

1910.1000—1910.1500    (Subpart     Z) 

Authority  citation  revised 36699 

1910.1201  Added 36700 

1915  Authority  citation  revised 

36699 

1915.7  Revised 37856 

1915.11—1915.16   (Subpart  B)  Re- 
vised  37857 

1915.100  Added 36700 

1917  Authority  citation  revised 
36700 

1917.29  Added 36700 

1918  Authority  citation  revised 
36700 

1918.100  Added 36700 

1926.50—1926.66  (Subpart  D)   Au- 
thority citaftion  revised 36700 

1926.61  Added 36700 

1928  Authority  citation  revised 

36700 

1928  21  (a)(7)  added 36700 

Chapter  XXV  — Pension  and  Wel- 
fare Benefits  Administration,  De- 
portment of  Labor  (Parts 
2500-2599) 

ZjO^.'j4-2  Added 38863 

Chapter  XXVI— Pension  Benefit 
Guaranty  Cofpocation  (Parts 
2600-2699) 

2610  Appendixes  A  and  B  amend- 
ed  36055 

2619  Appendix  A  amended 36056 

2622  Appendix  A  amended 36055 

2644  Appendix  A  amended 36058 

2676  Appendix  B  amended 36057 


Proposed  Rules: 

15 37540 

1915 34686 

1926 37961 

2600—2699  (Ch.  XXVI) 35067 

4000—4999  (Ch.  XL) 35067 

TITLE  30-MINERAL  RESOURCES 

Chapter  I— Mine  Safety  and 
Health  Administration,  Deport- 
ment of  Labor  (Ports  1  —  199) 

75.301  Amended 38368 

75.333  (a),  (d)(1),  (e)(3)  and  (0  re- 
vised  38358 

75.335  (a)(l)(lv)  and  (2)  revised 38369 

Chapter  II  — Minerals  Monoge- 
ment  Service,  Dep>ortment  of 
the  Interior  (Ports  200—299) 

230  AuLhonly  citation  revised 38363 

230.451—230.461        (Subpart        J) 

Added 38363 

Chapter  V!l— Office  of  Surfoce 
Mining  Reclamation  and  En- 
forcement, Department  of  the 
interiof  (Ports  700-999) 

914.15  (aaa)  added 36062 

(bbb)  added 38123 

917.21  (d)  added 38566 

934.15  (r)  added 37431 

(8)  added 37436 

934.16  Introductory  text  and  (z) 
added:  (1)  removed;  (y)  re- 
vised  37431 

935.15  (rrr)  added 38123 

938.15  (bb)  added 36944 

938.16  (1),  (j)  and  (k)  removed; 
(nnn)  added 36944 

944.15  (Z)  added 35269 

944.16  (a)  added 35269 

Proposed  Rules: 

75 35071 

200—299  (Ch.  II) 36108 

400—499  (Ch.  rV) 36108 

600—699  (Ch.  VI) 36108 

700—999  (Ch.  VII) 36108 

701 37962 

784 37962 

817 37962 
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906 38575 

914 36114 

920 35289 

935 38576 

944 35871,  38578.  38579 

TITLE  31 -MONEY  AND 
FINANCE:  TREASURY 

Chapter  I— Monetory  Offices,  De- 
partment of  the  Treasury  (Ports 
51-199) 

51  Removed 35624 

52  Removed 35624 

Chopter  V— Office  of  Foreign  As- 
sets Control,  Department  of  the 
Treasury  (Ports  500—599) 

550  Appendix  A  amended 35260 

Appendix  B  amended 35261 

TITLE  32-NATIONAL  DEFENSE 

Chapter  I— Office  of  the  Secretary 
of  Defense  (Ports  1  —399) 

80  Revised 37680 

90  RegTjlation  at  59  FR  16126 
comment  period  extended 34382 

Hearing 35463.  36367 

91  Regulation  at  59  FR  16127 
comment  period  extended 34382 

Hearing 35463,  36367 

155.2  (c)  amended 36464 

155.5  (b)(2).  (3),  (7)  through  (10). 
(12).  (14).  (15).  (19).  (c)  and  (d) 
amended 36464 

155.6  (b)  introductory  text  and 

(3)  amended 35464 

155  Appendix  A  amended 35464 

369  Added 35261 

383  Removed 34382 

384  Added 35262 

389  Removed 34382 

Chapter  V— Department  of  the 
Army  (Parts  400-699) 

516  Revised 38236 

552.14(^-552.145        (Subpart        K) 

Added;  interim 34581 

562.160—552.172       (Subpart       M) 

Added;  interim 34762 


Chapter  VI— Department  of  the 
Navy  (Ports  700-799) 

706.2     Tables     Four     and     Five 

amended 35033,  35850 

Tables  Two  and  Five  amended 
38366 

Chapter  VII— Department  of  the 
Air  Force  (Ports  800-1099) 

855  Authority  citation  revised 38367 

855.11  (q)  added 38367 

Proposed  Rules: 

553 34782 

806b 38389 

865 37953 

TITLE  33-NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  I— Coast  Guard,  Depart- 
ment of  Transportation  (Parts 
1-199) 

1.01-30  (b)  added 36321 

4.02  Table  amended  (OMB  num- 
bers); interim 34227 

26  Authority  citation  revised 36322 

26.02  Amended 36322 

26.03  (f)  added 36322 

26.04  (e)  added 36323 

26.07  Revised 36323 

100.36-T02047  Added  (temporary) 

38566 

100.36-T09018  Added  (temporary) 

37694 

117.647  (c)  removed;  (d),  (e)  and 

(0    redesignated    as    (c).    (d) 

and  (e) 36063 

117.822  Revised  (temporary) 38668 

117.1059  (d)  revised 38669 

130  Authority  citation  revised 34227 

130.0  Added;  interim 34227 

131  Authority  citation  revised 34227 

131.0  Added;  interim 34227 

132  Authority  citation  revised 34227 

132.0  Added;  interim 34227 

137  Authority  citation  revised 34227 

137.101—137.107   (Subpart   B)   Re- 
moved; interim 34227 

137.201—137.215  (Subpart  C)   Re- 
moved; interim 34227 

137.300  Added;  interim 34227 

137.401—137.403  (Subpart  E)  Re- 
moved; interim 34227 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1.  1994  THROUGH  JULY  29.  1994 


TITLE  i3   Chapter  l-Con. 

138  Added;  Interim 34227 

160.3  Revised 36323 

160.5  (d)  added 36324 

161  Revised 36324 

161.402  Redesignated  a«  165.810 36324 

162.100  Added 36333 

162.117  Added 36333 

164.03  Revised 36334 

164  43  Added 36334 

165  TOl-107  Added  (temporary) 38570 

165  T13-017  Added  (temporary) 38571 

165.809  Added 36334 

165.810  Redesignated        ft-om 
161.402;  heading  revised 36324 

165.811  Added 36334 

165  1303  Added 36335 

165  1704  Added 36335 

Chapter  11 -Corps  of  Engineers, 
Department  of  the  Army  (Parts 
200-399) 

334.782  Removed 35861 

Proposed  Rules: 

80 37003 

82 37003 

84 37003 

87 37003 

88 37003 

90 37003 

165 36290.  35661 

322 34783 

334 33939 

TITLE  34-EDUCATION 

Chapter  I -Office  for  Civil  Rights, 
Department  of  Education  (Parts 

lOC-199) 


74  Revised 

74  12  0MB  number 
74.21  0MB  number 
74.25  OMB  number 
74.34  OMB  number 
74.44  OMB  number 
74  45  OMB  number 
74  46  OMB  number 
74.47  OMB  number 
74.51  OMB  number 
74  52  OMB  number 
74  53  OMB  number 

74.71  OMB  number 

74.72  OMB  number 
77.1  (b)  revised;  (o 


34724 

pending 34727 

pending 34728 

pending 34730 

pending 34732 

pending 34734 

pending 34735 

pending 34735 

pending 34735 

pending 34736 

pending 34736 

pending 34737 

pending 34738 

pending 34738 

amended 34739 


Chapter  IV  — Office  of  Vocational 
and  Adult  Education.  Depart- 
ment of  Education  (Parts 
400-499) 

403.32     (bK4)     revised     (effective 

date  pending) 38512 

403.116  (b)  and  (c)  revised;  (d) 
added  (effective  date  pend- 
ing)  38513 

403.118  (a),  (b)  introductory  text, 
(c)(1).  (4)  and  (5)  revised  (ef- 
fective date  pending) 3t-  13 

403.120  (a)  revised  (effective  date 

pending) 38013 

403.193  (c)  introductory  text  and 
(1)  revised  (effective  date 
pending) 38513 

405.1     Revised     (effective     date 

pending) 38513 

405.3  (a)  revised  (effective  date 

pending) 38513 

405.20    (e)(2)    revised    (effective 

date  pending) 38513 

406.1   (a)  revised  (effective  date 

pending) 38513 

406.3  (b)(2)  revised  (effective  date 

pending) 38514 

406.10  (b)(2)(li)  revised  (effective 
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Chapter  VI  — Office  of  Post- 
secondary  Education,  Depart- 
ment of  Education  (Parts 
600-699) 

641   Added  (effective  date  pend- 
ing)  34200 

668  3  OMB  number 34964 

668.8  OMB  number 34964 

668.12  OMB  number 34964 

668.13  OMB  number 34964 

668.14  OMB  number 34964 

668.15  OMB  number 34964 

668.16  OMB  number 34964 

668.17  OMB  number 34964,  36368 

668.22  OMB  number 34964 

668.23  OMB  number 34964 

668.25  OMB  number 34964 

668.26  OMB  number 34964 

668.90  OMB  number 34964 

668.96  OMB  number 34964 

668.113  OMB  number 34964 

668  Appendix  A  OMB  number 34964 

682.202  Regulation  at  59  FR  25745 

withdrawn 35625 
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682  402  Regulation  at  59  FR  25746 

withdrawn 35625 

682.410  Regulation  at  59  FR  25747 

withdrawn  in  part 35625 

682.413  Regulation  at  59  FR  25747 

withdrawn 35625 

682  414  OMB  number 34964 

682.416  OMB  number 34964 

682.711  OMB  number 34964 

685.204   (b)   and   (c)   revised;    (d) 

added 34281 

685.207  Added 34282 

685.208  Added 34282 

685  209     Added     (OMB     number 

pending) 34283 

685  210  Added 34285 

685.211  Added 34285 

685.212  Added 34285 

685.213  Added     (OMB     number 
pending) 34286 

685.214  Added     (OMB     number 
pending) 34287 

685.215  Added     (OMB     number 
pending) 34288 

685  Appendix  B  added 34289 

690  083  OMB  number 34964 

Proposed  Rules: 

600-699  (Ch.  VI) 34398 

TITLE  35-PANAMA  CANAL 

Proposed  Rules: 


133. 
135. 


.36398 
.36398 


TITLE  36-PARKS.  FORESTS,  AND 
PUBLIC  PROPERTY 

Chapter  II— Forest  Service.  De- 
partment of  Agriculture  (Parts 
200-299) 

242  Policy  statement 36063 

292. 40—292.48    (Subpart    F)    Re- 
vised  36882 

Ctiapter  VII— Library  of  Cor>gres$ 
(Parts  700-799) 

704  Authority  citation  revised 35034 

704  23  Added 35034 

704  24  Added 35036 

704  30   Subpart  B)  Removed 35036 

705  Added 38367 


Proposed  Rules: 

1—199  (Ch.  I) 36108 

7 37734 

36 38149 

TITLE  37-PATENTS.  TRADE- 
MARKS, AND  COPYRIGHTS 

Ct>apter  II— Copyright  Office,  Li- 
brary of  Congress  (Parts 
200-299) 

201  Authority  citation  revised 38371 

201.6  (c)  amended;  interim 38371 

201.32  Added;  interim 38371 

211.3  (a)(7)  amended;  interim 38372 

Proposed  Rules: 

201 38400 

TITLE  38-PENSIONS.  BONUSES, 
AND  VETERANS'  RELIEF 

Chapter  I— Department  of 
Veterans  Affairs  (Parts  0—99) 

3.7  (x)(23)  authority  citation  re- 
moved; (x)(27).  (28)  and  au- 
thority citation  added 34383 

3.261  (a)(37)  added 37695 

3.262  (m)(2)  and  (o)(2)  amended 
35266 

(v)  added 37696 

3.272  (h)(l)(ii)  amended 35266 

(r)  added 37696 

3.309  (c)  Note  added 35465 

3.326   (b)   amended;    (d)   revised; 

authority  citation  added 35851 

3.351  (a)(2)  authority  citation  re- 
vised  35851 

Proposed  Rules: 

14 37008 

HTLE  39- POSTAL  SERVICE 

CtKipter  I— United  States  Postal 
Service  (Ports  1  -999) 

111  Corrected 33SU 

233.7  (DdXiv)  and  (v)  revised; 
(i)(l)(vi)  removed 35852 

262.5  (c)  and  (d)  added 37160 

266.2  Amended 37160 
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CHANGES  JULY  1.  1994  THROUGH  JULY  29,  1994 


TITLE  39   Chopfwf  l-Con. 

266.3  (d)  added 37160 

266.4  (bH6)  added 37160 

266.5  (0  added 37161 

266.8  (e)  added 37161 

266.9  Re  vised 35625 

266.10  Added 37161 

Proposed  Rules: 

111 35873.  37011.  37190 

TITLE  40-PROTECTION  OF 
ENVIRONMENT 

Chapter  I— Environmental 
Protection  Agency  (Ports  1—799) 

9.1  Table  corrected  (OMB  nuin- 

bers);  eff.  8-30-94 33913 

Table  amended  (OMB  numbers) 

34097.  38372 

35  6105  (bK5)  revised 35853 

35  6400  (a)(1)  and  (2)  revised 35854 

52.320  (c)(32)  and  (38)  revised 35036 

(CK61)  and  (67)  added 37701 

52.777  (f)  added 35054 

(K)  added 36703 

52.1070  Regrulation  at  59  FR  29731 

eff.  dat«  corrected 35411 

52.1120  (c)(99)  added 38373 

52.1167  Table  amended 38373 

52.1174  (c)  added 37947 

52  1607  Added 34386 

52  1690  Added 34386 

52.1770    (c)(67)    redeslgrnated    as 

(c)(69) 37162 

52.1879  (f)  added 37949 

52.1885  (D  added 37949 

52.1970  (c)(107)  added 33920 

52.2020  (c)(88)  added 37163 

52.2220  (c)(121)  added 37943 

52.2320  (c)(25)  added 35044 

52  2520  (c)(26)  added 37698 

52  2522  (f)  added 37698 

52.2732  Added „ 34386 

52.2782  Added 34386 

55  Authority  delegation 36065 

61  Authority  citation  revised 36301 

61  220  (a)  revised:  (b)  removed 36301 

61.221  Introductory  text,  (a)  and 

(c)  revised:  (d)  and  (e)  added 

36301 

61  222  (b)  revised 36301 

61  223  (b)(5)  revised 36302 

61  226  Added 36302 

80.29     Revised:     Interim     (OMB 

number  pending) 35858 


80.30  (g)(7)  added:  Interim 35859 

80.41  (h)(2)(lil).  (j)(2)  and  (m)(l) 
introductory  text  revised 36958 

80.42  (a)  Introductory  text. 
(bXDdl).  (2)(11)  and  (3)(11) 
amended:  (b)(4)  added:  (c)(1) 
table  revised 36958 

80.45  (b)(3)  Table  3.  (c)(l)(lvKA) 
Table  6.  (C)(5).  (77).  U2),  (.14), 
(D)(5).  an,  (12).  (14).  (8)(li). 
(d)(lHlv)(A).  Table  7.  (C)(5). 
(e)(3)  Introductory  text  and 
(f)(1)  revised:  (c)(l)(lv)(B). 
(C)(9).  (13).  (D)(9).  (13).  (3X1). 
(11).  (4)(11).  (d)(l)(lvXB), 
(CM9).  (eXlXll).  (4X111). 
(SXlv).  (6Xlv).  (9)  and  (10) 
amended;  (eX3Xl)  and  (11)  re- 
moved  36959 

80.46  (fXlKllXK)  table  revised 36961 

80.48  (cXl)  Introductory  text  and 
(g)  revised;  (cXlXv)  and 
(2X111)  amended 36962 

80.49  (aXSXi)  table  and  (bX3Xili) 
revised 36962 

80.59  (a)  amended 36962 

80.66  (dK2)(lll).  (vXB).  (vl).  (3). 
(e)(2Xi)  table.  (IIKA).  (0(4) 
Introductory  text  and  (h)  re- 
vised; (eXl)  amended 36962 

80.66  (gXl)  and  (2Hil)  revised 36963 

80.68  (cX12)  redesignated  as 
(CX13):  (CX8X11XA).  (9X11XA). 
(B).  (lOKl).  new  (13XvXG).  (H) 
and  (L)  revised:  new  (cX12) 
added:  new  (cX13)  Introduc- 
tory text  amended 36963 

80.69  (aX7Xll)  Introductory  text 

and  (b)(3)  revised 36964 

80.70  (dX3Xvill).  (Ix).  (JX4X1).  (U). 
(lOXiv).  (11X1)  and  (14Xxvil) 
revised:  (dX3Xx)  and  (xl) 
added;  (JX15)  removed 36964 

80.75  (b).  (f)(2XllXAX7)  and  (j)  re- 
vised  36964 

80.76  (cX2).  (3)  Introductory  text. 

(1)  and  (11)  revised 36965 

80.77  (gX2Xlll).  (IvXA).  (B)  and 
(h)  introductory  text  re- 
vised; (gX3)  added 36965 

80.78  (aXlXvXB)  and  (C)  revised 
36965 

80.81  (aX2Xlll).  (bX4)  and  (h)  re- 
vised  36965 

80.90  (bXl)  amended:  (eX2)  re- 
vised  36965 
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80.91  (cX5Xiv).  (eX5)(vlXA).  (B) 
and  (e)(7XlXD)  added; 
(dXlXiXA)  Introductory  text. 
(B).  (eX2Xiv).  (vHA),  (4X1XA). 
(B).  (iiXA).  (B)  and  (5Xvi) 
amended:  (dXlXiXA)(;). 
(e)(5)(vli)  introductory  text, 
(vili).  (7KiXA).  (C)  and  ( 36966 

80.93  (a)(3)(il)  amended:  (aK3Xiv) 

added;  (cX9)  revised 36968 

80  101  (e)(3).  (f)(4Xi).  (11).  (gXD 
and  (1X1)  introductory  text 
revised 36968 

80  102  (bXD.  (dXlXD  and  (2X1) 
amended:  (dX3Xlv).  (eX2Xl) 
and  (0(2X1)  revised;  (d)(3Xv) 
added 3^69 

8(1  104  ia)(2Xix)  revised 36969 

80  105  (aX2)  revised 36969 

80.125  (a)  re  vised 36969 

80.128  (eX2).  (5)  and  (gX3Xill)  re- 
vised  36969 

80.129  (e)  revised 36969 

81.315  Table  amended 35054 

81.343  Table  amended 37944 

85  Heading  corrected 33913 

Authority  citation  revised 36986 

85.1601—85.1606        (Subpart        Q) 

Added 36986 

85.2225  (cXl)  table  corrected 33913 

85  2233  (d)  corrected 33913 

86  094-13  (aXl).  (cXD.  (dXD.  (eXD 

and  (0(1)  amended 36369 

86.094-26   (aX2).   (bX2Xi)  and   (11) 

amended 36369 

86.096-21  (j)  and  (k)  corrected 33913 

86.116-94  Correctly  designated 33913 

86  708-94  Technical  correction 33913 

86.708-98  Technical  correction 33913 

86.1406  <b)  corrected 33913 

86.1430  (aX7Xli)  and  (cX3Xii)  cor- 
rected  33913 

86.1437  (c)  corrected 33913 

86.1438  (c)  corrected 33913 

86.1439  (d)  amended 33913 

(dXlXl).  (iiXB)  and  (2X1)  cor- 
rected: (0(l)(iiXA)  correctly 
revised 33914 

112  Authority  citation  revised 34097 

112.2  (a)  through  (1)  designations 
removed;  amended;  eff.  8-30- 
94 34097 

112.20  Added;  eff.  8-30-94 34098 

112.21  Added;  eff.8-30-94 34101 

112  Existing  Appendix  redesig- 
nated as  Appendix  A;  Appen- 


dixes B  through  F  added;  eff. 
8-30-94 34102 

141.2  Amended 34322 

141.6  (a)  revised;  (h)  amended 34322 

141.23  (aXD.  (2),  (5)  and  (fXD  re- 
vised;   (aX4Xi)    table.    (cXD. 

(2)  and  (5X111)  amended 34322 

(kXl)  removed;  (kX4).  (5)  and 
(6)  redesignated  as  (k)(l).  (4) 
and  (5);  (iXD.  (2).  new  (k)(l) 
table,  (Q)(3)  and  (4)  amended 
34323 

141.24  (a)  through  (e)  and  (g)  re- 
moved; (0(4).  (7).  (10),  (16) 
and  (20)  amended;  (0(14X1). 
(ill),  (hX4Xi)  and  (12)  intro- 
ductory text  revised: 
(hXlOXD.  (11).  (ill)  and 
(12){xv)  added 34323 

141.28  Heading  and  (a)  amended 

34323 

141.32  (e)(3b).  (33).  (35),  (41)  andi 

(62)  amended 34323 

141.40  Heading  and  (e)(5)  amend- 
ed: (g)  revised 34323 

(h)  amended:  (j)(2)  removed; 
(j)(3)  through  (15)  redesig- 
nated as  (j)(2)  through  (14); 
(n)(ll)  revised 34324 

141.60  (a)(3)  revised 34324 

141.61  (b)  amended:  table  revised 
34324 

(c)  table  amended 34325 

142.62  (a)  table  amended 34325 

180.156  Removed 35630 

180.473  Added 35629 

180.1001  (d)  table  corrected 35629 

(d)  table  amended 38126 

185.700  Removed 35630 

186.700  Removed 35630 

261.3  (cX2XilXB)  revised 38545 

261.4  (aX12)  added 38645 

261.6  (aX3Xv)  removed;  (a)(3Xvl) 

and     (vii)     redesignated     as 
(aX3Xv)      and      (vi);       new 

(aX3Xv)  revised 38545 

266.100  (b)(3)  revised 38545 

271  State  hazardous  waste  man- 
agement program  authoriza- 
tions  35266 

300.5  Amended 35854 

300.160  (c)  revised 35854 

300.510  (cK2)  and  (0  revised 35854 

372.65  (c)  table  amended 34390 

600.502-«1  (aXlXiil)  corrected 33914 

600.511-80  (aXl)  corrected 33914 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  JULY  1,  1994  THROUGH  JULY  29,  1994 


TITLE  40 

Proposed  Rules: 

1-799  (Ch.  I) 33940 

51 35292 

52.. ..33941.  34399.  34401.  35072.  35079.  35875. 

35883.  36116.  36120.  36123.  36128. 

36408.  36731.  37018.  37190.  37956. 
37957.  38402.  38408 

60 36130 

63 36130 

70 37957 

81 36079.  37190.  37957.  38410 

90 37454 

141 35891.  38668.  38832 

142 38668.  38832 

143 35891 

152 36662 

174 35662 

180 35663.  37019.  38149.  38151 

185 33941.  37537 


260 

261 

273 38288 

281 37454 

300 37200 

372 38524 

TITLE  41 -PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Proposed  Rules: 

51-2 38318 

51-3 38318 

51-4 38318 

51-6 38318 

51-6 38318 

51-8 38318 

51-9 38318 
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TITLE  42 -PUBLIC  HEALTH 

Chapter  I— Public  Health  Service, 
Department  of  Health  and 
Human  Services  (Parts  1  —  199) 


51a  Authority  citation  revised  .... 

51a.l  Revised 

51a.3  Revised 

51a.4  Revised:  OMB  number 

51a.5  Revised 

51a.7  (a)  revised 

51a.8  Added 

52c  Heading  revised 

Authority  citation  revised 

52c.  1  Revised 

52c. 2  Revised 

52C.3  (b)  revised 

52c.4  Revised 

52C.5  (a)(1)  revised 

52c. 7  Revised 

52e  Authority  citation  revised 

52e.l  Heading  and  (a)  revised 

52e.2  Revised 

52e.3  Heading  revised 

52e.4  Heading  revised;  (a)  and  (c) 

amended 

52e.5  Heading  revised 

(a)  and  (b)  amended 

52e.6  Heading  and  (a)  introduc- 
tory text  revised 

52e.7  Heading  revised 

(b)  amended 

52e.8  Revised 

52e.9  Amended 

57.4001—57.4010      (Subpart      OO) 

Heading  revised 

Authority  citation  revised 

57  4001  Amended 

57.4002  Amended 

57.4004  (a)  amended;  (b)  redesig- 
nated as  (c);  new  (b)  added 

57.4005  (a)  introductory  text  re- 
vised   

57  4006  (a)  revised 

60  Authority  citation  revised 

Authority  citation  corrected 


Page 

..36706 

..36706 

..36706 

.36706 

.36706 

..36707 

..36707 

61030 

61030 

61030 

61030 

61030 

61030 

61030 

61031 

S429e 

54298 

54298 

54298 

54298 
54298 
54299 

54298 
54298 
54299 
54298 
54299 

66298 
66298 
66298 
66298 


60.33  Amended;  (h)  added;  OMB 
number 

60.43  (a)  revised;  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 

(b>  added:  OMB  number 


66299 

66299 
66299 
67349 

...3409 

.67349 


67349 


60.60  (a)  revised;  (b)  and  (c)  re- 
designated as  (c)  and  (d);  new 

(b)  added;  OMB  number 67350 

60.61  (d)  added 6735C 

Chapter  IV— Health  Care  Financ- 
ing Administration,  Department 
of  Health  and  Human  Services 
(Parts  400-499) 

400.202  Amended;  interim 6576 

Regulation  at  59  FR  6576  eff. 
date  corrected  to  3-13-94 13459 

401  Authority  citation  revised 61837 

401.126  (b)(2)  revised 61837 

Regulation  at  58  FR  61837  eff. 
date  corrected  to  2-22-94 108 

401.133  Heading  revised;  (d)  and 

(e)  added 61838 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

403  400—403.410  (Subpart  D)  Re- 
moved  54049 

405  Technical  correction 36069 

405.480  (a)  introductory  text,  (1). 

(2)  and  (3)  revised 63686 

405.502  Regulation  at  57  FR  36013 

confirmed 58505 

405.512  (c)(8)  revised 10298 

405.550--405.580  (Subpart   F)  Au- 
thority citation  revised 63686 

405.550  (a)  and  (eKD  amended;  (c) 
revised 63686 

405.551  (a)  amended 63686 

405.556  Regulation  at  57  FR  36014 

confirmed 58S05 

405.701—405.750  (Subpart  G)  Au- 
thority citation  revised 12181 

405.701  Heading  revised;  (d)  added 

12181 

405.740  Revised 12181 

405.741  Removed 12182 

405.801^5.874       (Subpart       H) 

Heading  revised 12182 

Authority  citation  revised 12182 

405.802  Revised 12182 

405  811  Revised 12182 

405  812  Revised 12182 

405.815  Redesignated  from  405.820 

and  revised 12182 

405.817  Added 12182 

405.820  Redesignated  as  405.815 12182 

405.821  Re%-ised 12183 

405  822  Heading  amended 12183 

405  823  Heading  amended 12183 

405.824  Heading  amended 12183 


Note  BokVoc*  poQ*  numbti  indtcot*  (993  change. 
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TITLE  42   Cnapfer  IV-Con. 

405.825  Heading  amended 12183 

405.826  Heading  amended 12183 

405.830  Heading  amended 12183 

405.832  Heading  amended 12183 

405.833  Heading  amended 12183 

405.834  Heading  amended 12183 

405.835  Heading  amended 12183 

405.841  Heading  amended 12183 

405.860  Heading  amended 12183 

405.1720  Introductory  text  cor- 
rectly revised;  CFR  correc- 
tion  18318 

405.2137  Regulation  at  56  FR 
43709  confirmed;  (b)(7)  re- 
vised   1284 

(b)(7)  introductory  text  revised 

26958 

405.2163  Regulation  at  56  FR 
43709  confirmed;  (g)  revised; 

(h)  added 1284 

(g)(2)(l)  revised 26956 

405.2401—405.2472  (Subptut  X)  Au- 
thority citation  revised 26958 

405.2401  (b)  amended 26958 

406  Authority  citation  revised 26959 

406  21  Regulation  at  57  FR  36014 

confirmed 5&505 

406.23  Regulation  at  57  FR  36014 

confirmed 5»505 

406.32  Regulation  at  57  FR  36014 
confirmed 56505 

(bK3)  and  (c)  through  (0  redes 
Ignated     as     (b)(4)     and     (d) 
through  (g);   new   (b)(3)  and 
new  (c)  added;  new  (b)(4)  re- 
vised  26959 

406.33  Regulation  at  57  FR  360H 
confirmed 54505 

408.20  (b)  heading.  (1)  introduc- 
tory text.  (2).  (c)  heading  and 
Introductory  text  revised; 
(b)(3)  added 26959 

409.40  Regulation  at  57  FR  36014 

confirmed 5*505 

409.97  Regulation  at  57  FR  36014 

confirmed 54505 

410  Authority  citation  revised 6676, 

26859 

410.2  Revised;  Interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 1345© 

410.3  (a)(2)  amended;  Interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.10  Regulation  at  56  FR  43709 

confirmed 1284 


(k)  amended 1285 

(k)  revised 26959 

410.29  Regulation  at  56  FR  43709 

confirmed 1284 

410.36  Regulation  at  57  FR  36015 

confirmed 5&505 

410.43  Added;  interim 6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.50  Regulation  at  56  FR  43709 

confirmed 1284 

(d)  amended 1285 

410.52  Regulation  at  56  FR  43709 

confirmed 1284 

(a)(4)  amended 1285 

(aK4)  re  vised 26959 

410.60  (c)(2)  revised;  Footnote  2 

removed 26959 

410.110  (Subpart  E)  Added;  in- 
terim  6577 

Regulation  at  59   FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150—410.175  (Subpart  E)  Re- 
designated as  Subpart  I;  in- 
terim  6577 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.150     (aK2)      revised;      (b)(13) 

added;  interim 6677 

Regulation  at  59  FR  6577  eff. 

date  corrected  to  3-13-94 13459 

410.155  Heading  and  (b)  revised; 

interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

410.172  Added;  interim 6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

411.15  Regulation  at  57  FR  36015 

confirmed 5&505 

411.60  Regulation  at  57  FR  36015 

confirmed 5&505 

411.62  Regulation  at  57  FR  36015 

confirmed 5&505 

412.2  (c)(3)  and  (4)  revised;  (c)(5) 

added;  Interim 1658 

412.46  (c)  revised 11003 

Regulation  at  59  FR  11003  eff. 

date  corrected  to  4-8-94 30389 

412.73  (c)(1)  amended;  Interim 1658 

(c)(9)  and  (10)  revised 32383 

412.98  (b)  amended;  interim 1658 

412.108  (c)(2)(l)  and  (ii)  corrected 

67350 

412.113  Regulation  at  57  FR  36016 

confirmed 56505 
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412.116  (b)(4)(iil)  revised 36712 

413  Technical  correction 67350 

Authority  citation  revised 1285. 

26964 

413.1  (a)(l)(viii)  added;  (a)(2)  re- 
vised: interim 6578 

Regulation  at  59  FR  6578  eff. 
date  corrected  to  3-13-94 13459 

413.13  (b)(1)  amended;  interim 6578 

Regulation  at  59  FR  6678  eff. 
date  corrected  to  3-13-94 13459 

413.24  (f)(4)  added 26964 

413.40  (c)(2).  (3)  and  (4)  redesig- 
nated as  (c)(3),  (4)  and  (5); 
(a)(3).  new  (c)(4)(ii)  and  (i)(3) 
amended;  new  (c)(2)  added; 
interim 1659 

413.64  (h)(2)  through  (6)  and 
(h)(l)(i)  through  (iv)  redesig- 
nated as  (hK3)  through  (7) 
and  (hK2)(i)  through  (iv); 
new  (h)(1)  revised;  new  (hK2), 
ivi  and  (vi)  added 36713 

413  118  Regulation  at  57  FR  36017 

confirmed 54505 

413.122  R<>Kulation  at  57  FR  36017 

confirmed S&505 

413.124  Resfulation  at  57  FR  36017 

confirmed 5A505 

(a)  revised 26960 

413.130  Regulation  at  57  FR  36017 

confirmed 54505 

(j)(l)(ll)  revised 26960 

413.157  (b)(3)  revised 26960 

413  170  Regulation  at  56  FR  43709 
confirmed 1284 

(c)(6)  amended 1285 

414  Technical  correction 36069 

414.1—414.60  (Subpart  A)  Author- 
ity citation  revised 63646 

414.2  Amended    63646 

414  4  (b)  revised 63646 

414  22  (b)(3)  added 63647 

414  32  Revised 63647 

414  42  (a)  amended 63647 

414  46  id)  revised 63647 

414  48  Revised 63647 

414  60  Revised 63647 

414  300  Regulation  at  56  FR  43710 

confirmed 1284 

(d)  amended 1285 

414.336  Regulation  at  56  FR  43710 

confirmed 1284 

417  Authority  citation  revised 36083 

417  500  Added 36083 

417  630  Revised 12183 


418  Authority  citation  revised 26960 

418.1  Regulation  at  57  FR  36017 

confirmed 54505 

418.21  Regulation  at  57  FR  36017 
confirmed 54506 

418.22  Regulation  at  57  FR  36017 
confirmed 54505 

418.306  (b)(2)  revised;  (b)(3)  added 
26960 

418.307  Revised 36713 

421.3  Revised 681 

421.112  (b)  amended 682 

421.118  (b)  amended 682 

421.122  Revised 682 

421.124  Revised 682 

421.201  Added 682 

421.203  Added 682 

421.210  (e)(2)  revised;  (eX3)  and 

(4)  added 60796 

421.212  Added 60797 

424  Authority  citation  revised 10298 

424.3  Amended 10299 

424.32  (a)  revised 10299 

424.34  (b)(4)  revised 10299 

(b)(4)  corrected 26740 

424.350  Revised 65129 

424  332  Revised 65130 

424.354  Removed 65130 

431.66  (a)  and  (b)(2)  revised;  (b)(5) 
and  (f)(4)  added;  (g)  removed; 
interim 4599 

(a)  amended;  (h)  added 36084 

431.67  Added;  interim 4600 

434.22  Added 36084 

434.42  Added 36084 

434.63  Revised 36084 

434.67  Added 36084 

434.80  Added 36085 

435   Correction    at   58   FR   50635 

withdrawn 51404 

435.1—436.10  (Subpart  A)  Regula- 
tion at  58  FR  4925  eff.  date 

delayed  to  8-18-94 8138 

435.1   Regulation  at  58   FR  4925 
eff  date  delayed  to  8-18-94 
8138 

435.4  Regulation  at  58  FR  4925 
eff  date  delayed  to  8-18-94 


436.113  Regulation  at  68  FR  4926 
eff.  date  delayed  to  8-18-94 

436.121  Regulation  at  58  FR  4926 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


Note  Botdtoc*  pog*  numb*n  Indlcal*  1993  chongM. 
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TITLE  42   Chapter  IV -Con. 
435.201  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.210  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.211  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.220  Regulation  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

436.222  Regrulatlon  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.223  Regrulaclon  at  58  FR  4927 
eff.  date  delayed  to  8-18-94 

435.230  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.231  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.232  Regrulatlon  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.234  Regrulatlon  at  58  FR  ^28 
eff.  date  delayed  to  8-18-94 

435.236  Regulation  at  58  FR  4928 
eff.  date  delayed  to  8-18-94 

435.301  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.308  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435  310  Regulation  at  58  FR  4929 
eff  date  delayed  to  8-18-94 

435.330  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.510  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.520  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.522  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


435.600  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-18-94 

435.601  Regulation  at  58  FR  4929 
eff.  date  delayed  to  8-1^94 

435.602  Regulation  at  58  FR  4930 
eff.  date  delayed  to  8-18-94 

435.603  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


435.604  Regulation  at  58  FR  4931 
eff.  date  delayed  in  part  to  8- 
18-94  and  10-19-94 8138 

436.606  Regulation  at  58  FR  4931 
eff.  date  delayed  to  10-19-94 
8138 

435.608  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 
8138 

435.610  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 
8138 

436.622  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.631  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

436.640  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.700--435.740  (Subpart  H)  Reg- 
ulation at  58  FR  4931  eff. 
date  delayed  to  8-18-94 8138 

436.700  Regulation  at  58  FR  4931 
eff.  date  delayed  to  8-18-94 
8138 

435.711—435.712  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721—435.726  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.721  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.722  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.723  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

8138 
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.8138 


.8138 


435.724  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.725  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.726  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

Heading  and  (c)(1)  revised 37715 

435.731—435.735  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-  1&-&4 8138 

435  731   Reg-ulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435  732  Regulation  at  58  FR  4932 
eff  date  delayed  to  8-18-94 
8138 

435.733  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 

435.734  Regulation  at  58  FR  4932 
eff.  date  delayed  to  &-18-94 

435.735  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


8138 
(cXD  revised 37716 

435  740  Regulation  at  58  FR  4932 
eff.  date  delayed  to  &-18-94 
8138 

435.800—435.852  (Subpart  I)  Regu- 
lation at  58  FR  4932  eff.  date 
delayed  to  8-18-94 8138 

435.800  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.811— 435  814  Regulation  at  58 
FR  4932  eff.  date  delayed  to 
8-18-94 8138 

435.811  Regulation  at  58  FR  4932 
eff.  date  delayed  to  8-18-94 
8138 

435.812  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 


435.814  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


435.821—435.823  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.821  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 


435.822  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

435.823  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

435.831  Revised 1672 

Regulation  at  58   FR  4933  eff. 

date  delayed  to  8-18-94 8138 

435.832  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

435.840-435  843  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
&- 18-94 8138 

436.840  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


436.841  Regulation  at  68  FR  4933 
eff.  date  delayed  to  8-18-94 

436.843  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 

435.845  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


435.850—435.852  Regulation  at  58 
FR  4933  eff.  date  delayed  to 
8-18-94 8138 

435.945  (f)(6)  revised:  (f)(7)  added 

4254 

435.952  (a)  revised 4255 

435.955  Revised 4255 

435.1005  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

435.1007  Regulation  at  58  FR  4933 
eff.  date  delayed  to  8-18-94 
8138 

436    Correction    at    58    FR    60635 

withdrawn 51408 

436.3  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 
8138 

436.111  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 
8138 


436.201  Regulation  at  58  FR  4934 
eff.  date  delayed  to  8-18-94 


.8138 


436.210—436.217  Regulation  at  58 
FR  4935  eff.  date  delayed  to 
8-18-94 8138 


Note  ftok*oc»  poge  numbea  Indtcota  1993  change*. 
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CHANGES  OCTOBER  1.  1993  THROUGH  JULY  29,  1994 


TITLE  42    Chapter  iV-Con 
436  210  Reflation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436  211  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.212  Resrulatlon  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


436.220—436.224  Regulation  at  58 
FR  4635  eff.  date  delayed  to 
8-18-A4 8138 

436.220  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 
8138 

436  222  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 


436.301  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.308  Regulation  at  58  FR  4935 
eff.  date  delayed  to  8-18-94 

436.310  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.510  Regulation  at  58  FR  4936 
eff,  date  delayed  to  8-18-94 

436.520  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.522  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436  600  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.601  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.602  Regulation  at  58  FR  4936 
eff.  date  delayed  to  8-18-94 

436.6£)  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


.8138 


436.604  Regulations  at  58  FR  4937 
eff  date  delayed  to  8-8-94 
and  10-19-94 8138 

436  606  Regulation  at  58  FR  4937 
eff  date  delayed  to  8-18-94 
and  10-1^94 8138 


436  608  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 

436.610  Regulation  at  58  FR  4937 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


436.700—436.711  (Subpart  H)  Reg- 
ulation at  58  FR  4938  eff. 
date  delayed  to  8-18-94 8138 

436.811—436.814  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.811  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

436.812  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 


436.814  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.821  Regulation  at  58  FR  4938 
eft.  date  delayed  to  8-18-94 


.8138 


8138 

436.831  Revised 1674 

436.832  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

436.840—436.843  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

436.840  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 
8138 

436.841  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.843  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 

436.845  Regulation  at  58  FR  4938 
eff.  date  delayed  to  8-18-94 


.8138 


.8138 


.8138 


436.850—436.852  Regulation  at  58 
FR  4938  eff.  date  delayed  to 
8-18-94 8138 

440   Correction   at   58   FR   50635 

withdrawn 51A08 

440  180    Revised    (0MB    number 

pending) 37716 

440.185  Added 37717 

440.220  Regulation  at  58  FR  4938 
eff  date  delayed  to  8-18-94 
8138 
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440.250  Regulation  at  58  FR  4939 
eff.  date  delayed  to  8-18-94 

8138 

(o)  added 37717 

441.301  (a),  (b)  introductory  text, 
(l)(il)  and  (4)  revised; 
(bKlKIil)  added  (0MB  num- 
ber pending) 37717 

441.302  Introductory  text,  (c)  and 
(e)  revised;  (f)  redesignated 
as  (h);  new  (f).  (g),  (D  and  (j) 
added 37717 

441.303  (f)(3)  removed;  (f)(4)  re- 
designated as  (0(3);  introduc- 
tory text,  (c)(2),  (f)  introduc- 
tory text,  (1),  (2).  new  (3)  and 
(g)  revised;  new  (f)(4) 
through  (10),  (h)  and  (i) 
added  (0MB  number  pend- 
ing)  37718 

441.304  (a),  (b)  and  (d)  revised 37719 

441.305  Redesignated    as    441.307; 

new  441.305  added 37719 

441.306  Redesignated   as   441.308; 

new  441.306  added 37720 

441.307  Redesignated  from  441.305 
37719 

441.308  Redesignated  from  441.306 
37720 

441.310  Revised 37720 

473.44  (a)  revised 12184 

488  Authority  citation  revised 61638 

488.1  Amended 61638 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

488.3  Heading,  (a)(1)  and  (2)  re- 
vised  61S3S 

Regulation  at  58  FR  61838  eff. 
date  corrected  to  2-22-94 108 

488.4  Added 61838 

Regulation  at  58  FR  61838  eff. 

date  corrected  to  2-22-94 108 

488.5  Revised 61840 

Regulation  at  58  FR  61840  eff 

date  corrected  to  2-22-94 108 

488.6  Redesignated  as  488.7;  new 

488.6  added 61840 

Regulation  at  58  FR  61840  eff 
date  corrected  to  2-22-94 108 

488.7  Redesignated  from  488.6  and 
revised 61840 

Regulation  at  58  FR  61840  eff 
date  corrected  to  2-22-94 108 

488.8  Revised 61841 

Regulation  at  58  FR  61841  eff 

date  corrected  to  2-22-94 108 


488.9  Added 61M2 

Regulation  at  58  FR  61842  eff. 

date  corrected  to  2-22-94 108 

488.10  (d)  revised 61842 

Regulation  at  58  FR  61842  eff 

date  corrected  to  2-22-94 108 

488.11  (b)  amended 61842 

Regulation  at  58  FR  61842  eff 

date  corrected  to  2-22-94 108 

488.18  (d)  added;   interim  (0MB 

number  pending) 32120 

488.201  (a)(1)  revised 61843 

Regulation  at  58  FR  61843  eff 

date  corrected  to  2-22-94 108 

489  Authority  citation  revised 32120 

489.2  (b)(8)  added;  (c)  revised;  in- 
terim  6578 

Regulation  at  59  FR  6578  eff. 

date  corrected  to  3-13-94 13459 

489.10  Revised 61843 

Regulation  at  58  FR  61843  eff 

date  corrected  to  2-22-94 108 

(b)  amended;  interim 6578 

Regulation  at  59  FR  6578  eff 
date  corrected  to  3-13-94 13459 

489.12  (c)  amended;  interim 6578 

Regulation  at  59  FR  6578  eff 

date  corrected  to  3-13-94 13459 

489.13  Revised;  interim 6578 

Regulation  at  59  FR  6578  eff 

date  corrected  to  3-13-94 13459 

489.20  Regulation  at  57  FR  36018 

confirmed 58505 

(1)  through  (r)  adaed;  interim 
(0MB  numbers  pending) 32120 

489.24  Added;  interim  (OMB  num- 
bers pending) 32120 

489.25  Added;  interim 32123 

489.26  Added;  interim 32123 

489.27  Added;  interim 32123 

489.31  Regulation  at  57  FR  36018 

confirmed 58505 

489.53  (a)(10),  (11)  and  (12)  added; 
(b)  and  (c)(2)  revised;  interim 

32123 

491.9  (c)(2)  revised 63536 

493.1483  (b)(1),  (4).  (5)(i)  and  (11) 

amended 685 

498  Authority  citation  revised 6578 

498.2  Amended;  interim 6578 

Regulation  at  59  FR  6578  eff 

date  corrected  to  3-13-94 13459 

Authority  citation  revised 26958, 

26958 
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ISA -LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,   1993  THROUGH  JULr'  29    1994 


TITLE  42 

Chapter     V  — Office     of     Inspector 
General-Health     Care.     Depart 
menf     of     Health     and     Human 
Services  (Parts  1000-1999) 

1003  Authority  citation  revised 

32124.  38065 

1003.100  (bKl)  Introductory  text. 
(Iv)  and  (V)  revised;  (b)(l)(vl) 
added:  Interim 32124 

(a).   (bXlMlv)  and   (v)   revised; 
(bXlMvl)  added 36086 

1003.101  Amended;  Interim 32124 

Amended  36066 

lOOS  102  (c)  redeslgniated  as  (d) 
and  revised:   new  (c)  added; 

Interim 32124 

(bH8)  added 38096 

1003.103  (a)  revised:  (e)  added:  in- 
terim   32125 

(a)  revised;  (e)  added 36086 

1000.105  Revised;  Interim 32125 

1003.106  (a)  heading  and  (4) 
added;  (b)  Introductory  text 
revised;  Interim 32125 

(d)  redesignated  as  (e):  (aK4) 

and  new  (d)  added 36087 

1003  107  Revised;  Interim 32126 

1003  108  Revised;  Interim 32136 

1003  109  (a)  introductory  text  and 
(4)  through  (6)  revised;  (aX7) 
and  (c)  added;  Interim 32126 

Proposed  Rules: 

1—199  (Ch.  I) 3040 

50 33342 

57 1' :rvi    vr  t: 

67 60610.  63909 

84 26850.  27257 

100 KWlf^ 

124 „ SM28 

•••••••••••••••••••«••••>■■•  XuQCk} 

400—499  (Ch.  rV) 3040 

405 8B37 


406. 
410 


714 

62312   6M29 

cr.v^ 


411 62il2 

412 27708.  31303 

413 65150 

30966.  27706.  29578.  31300 

414 327M 

417 ; 6Ai<!)A   6M29 

8!^'.  &\S:>.  11230 

421 8446.  35664.  36415 


424 6&62V 

431 5i4ai 

13666 

433 4880 

434 23820 

435 65312 

13666,  23820,  31569 

436 65312 

13666.  31569 

440 512&«    53481.  65312 

i;V^''      J-'  I '' 

441 51288   5i481 

447 SJ48  1    6S3  1  2 

'. [yjjij 

482 27708.  31303 

485 27708.  31303 

489 6228.  27708.  31303 

1000—1999  (Ch.  V) 3040 

1001 37202 


1003 
1004 


.54096 

....9452 


TITLE  43-PUBLIC  LANDS: 
INTERIOR 

Subtitle  A  — Office  of  the  Secretary 
of  the  Interior  (Parts  1-199) 

4.1100  (di  removed;  ce)  and  (f>  re- 
designated as  new  (d)  and  (e) 

1488 

4.1105  (a)(5)  added 1488 

4.1109  (a)  amended 1488 

4.1151  (b)  revised 1488 

4.1152  (a)(2)  revised 1488 

4.1154  (a)(2)  revised 1488 

4.1157  (a)  and  (b)(1)  revised 1488 

4.1266  (b)(2)  amended 1488 

4.1271  (a)  revised 1489 

11.13  (e)(3)  revised 14281 

11.14  (qq)  revised 14281 

11.15  (aH3Mll)  revised 14281 

11.30  (c)(l)(v)  revised 14281 

11.31  (a)(2)  revised;  (cX2)  re- 
moved: (cK3)  and  (4)  redesig- 
nated as  (c)(2)  and  (3)  and 
amended;  new  (cK4)  added 14281 

11.32  (a)(2KlllKA)  and  (fK2)  re- 
vised; (f)(3)  removed 14282 

11.35  Revised 14282 

11.60  (dxDdll)  and  (Iv)  revised 14283 

11.71  (aK2)  and  (lK4Kii)  revised 
14283 

11.72  (b)(4)  revised 14283 

11.73  (a)  revised 14283 

11.80  Re  vised 14283 


Note:  loMkic*  pog*  num■<i*'^  »>-*  in^  iwj  cr^arxjot 
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11.81  Revised 14283 

11.82  Revised 14284 

11.83  (a)  and  (b)  revised;  (c)  re- 
moved: (b)(2),  (dK5Xi)  and  (11) 
redesignated  as  (c)(l)(iii), 
(2)(vii)(A)  and  (B);  new  (cXD 
Introductory  text,  (IXD,  (U). 
(2)  introductory  text,  (i) 
through  (vi),  (vii)  heading 
and  (3)  added;  new 
(cK2XvliXA)  amended;  (d)  re- 
moved  14285 

11.84  (h)  removed:  (1)  redesig- 
nated as  (h):  (a).  (bXl),  (dX2), 
(f),  (g)  heading,  (1),  (2)  intro- 
ductory   text.    (1),    (ii).    (ill) 

and  new  (h)  revised 14286 

11.90  (c)  revised 14287 

11.91  (e)  added 14287 

11.92  (b)  revised 14287 

11.93  (a)  revised 14287 

12  Authority  citation  revised 17712, 

36715 

12.2  (d)  added 17712 

12.700—12.830  (Subpart  E)  Added 

36715 

37  Added:  eff.  11-1-93 51554 


of    Reclama- 
of  the  Interior 


Chapter  I— Bureau 
tion,  Department 
(Ports  200-499) 

230  Removed 18491 

406  Removed 18491 

419  Removed 18492 

423  Removed 18492 

Chapter  II— Bureau  of  Land  Man- 
agement, Department  of  the  In- 
terior (Parts  1000-9999) 

1720  Removed 29206 

1821.2-1  (d)  amended 26823 

2070  Removed 29206 

2090  Authority  citation  revised 

60917 

2091.0-3  Amended 60917 

2091.2-1  (b)  amended;  (c)  removed 

60917 

2091.2-2  (b)  revised;  (c)  removed 

60917 

2091.3  Heading  revised 609)7 

2091.3-1  (b)  removed;  (a)  redesig- 
nated as  (b);  new  (a)  added 
60917 

2091.3-2  Revised 6091 7 


2200  Authority  citation  revised 

60918 

2200.0-2—200.0-9     (Subpart     2200) 

Revised 60918 

2201.1—2201.9  (Subpart  2201)  Re- 
vised  60920 

2202.1    (b)    revised;    (c)    and    (d) 

added 60926 

2203.1  Revised 60926 

2203.2  (a)  and  (d)  revised 60926 

2203.3  Amended 60926 

2510  Removed 29206 

3160  Authority  citation  revised 

5&505 

3164.1  (b)  table  amended 56505 

3180  Authority  citation  revised 

58632 

3181.5  Added 5S632 

Corrected 16999 

3183.4  (a)  revised 586*3 

3185.1  Revised 56633 

3186.1  Amended 56633 

Corrected 16999 

4700  Authority  citation  revised 

7643,  28275 

4700.0-5  (1)  revised 28275 

4770.3  Revised 7643 

8352.0-1—8352.4  (Subpart  8352)  Re- 
moved   29206 

Public  Land  Orders 

219  Revoked  by  PLO  7046 24648 

1094  Revoked  in  part  by  PLO  7050 

25339 

1564  Revoked  in  part  by  PLO  7038 

19640 

1703  Revoked  in  part  by  PLO  7049 

25338 

1731  Revoked  in  part  by  PLO  7021 

65130 

1770  Revoked  in  part  by  PLO  7024 

69239 

1800  Revoked  in  part  by  PLO  7062 

28791 

2051  Revoked  in  part  by  PLO  7066 

33697 

2301  Revoked  in  part  by  PLO  7008 

S8969 

2460  Revoked  in  part  by  PLO  6998 

52238 

Revoked  in  part  by  PLO  7051 

25823 

2588  Revoked  in  part  by  PLO  7063 

29544 

2634  Revoked  in  part  by  PLO  7017 

64692 


NoTF   Boldfoc*  poge  numben  Indlcote  1993  chortges. 
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LSA-UST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  JULY  29,  1994 


TITLE  43    Public  Land 

Orders— Con. 
4522  Revoked  .;.  yart  by  PLO  7002 

Revoked  in  part  by  PLO  7099 

4825  Revoked  in  part  by  PLO  7047 


5150  Amended  by  PLO  7064. 
5490  Amended  by  PLO  7043. 

6986  Corrected 

8997  Corrected 


6999 

7000  

7001 

Corrected 

7002 

7003 

7004 

Technical  correction.... 

7005 

7006 

7007 

7008 

7009  

Corrected  by  PLO  7023 . 

7010 

7011 

7012 

7013 

7014 

7015 

7016 

Corrected  by  PLO  7035. 

7017 

7018 

7019 

7020 

Corrected 

7021 

7022 

7023 

7024 

7025 

7026 

7027 , 

7028 

7029 , 

Technical  correction ... 

7030 

7031 

7032 

7033 

7034 

7035 

7036 


52664 

.19641 

.24648 
.34582 
.  .24946 

im 
54593 
522M 

snM 

526«2 
526A3 
59098 
52664 
53428 
5i429 
58902 
54049 
57566 
58968 
58969 
62041 
66299 
62042 
61843 
64498 
64165 
64498 
64499 
64499 

M692 

64692 

64693 

64166 

68462 

65130 

65936 

66299 

69239 

....2301 

....1489 

....3000 

....7226 


.13648 
.11736 
.11196 
.11196 
.11196 
.13893 
.15636 
15342 


Corrected 19051 

7037 19145 

7038 19640 

7039 19641 

7040 19641 

7041 29638 

7042 24945 

7043 24946 

7044 24946 

7045 24947 

7046 24648 

7047 24648 

7048 24649 

Corrected 29661 

7049 25338 

7050 25339 

7051 25823 

7052 25824 

7053 25824 

7054 25824 

7055 ^ 28013 

Corrected 34899 

7066 29206 

7057 28788 

7058 28789 

7059 28789 

7060 28790 

7061 29545 

7062 28791 

7063 29644 

7064 34582 

7065 36054 

7066 33697 

7067 35859 

7068 35859 

7069 35267 

Proposed  Rules: 

1—199  (Subtitle  A) 9718.  36108 

4 14314.  38153 

11 23098,  32176 

12 2343 

200—499  (Ch.  I) 9718,  36108 

230 65692 

408 40 

406 65693 

419 65693 

423 65694 

428 59427,  64277 

997.  33251 

1000—9999  (Ch.  m 9718.  36108 

1780 14314,  25386,  38153 

2800 35696 

2810 35596 

2880 35596 

3160 718,  11019,  12570,  29407 
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3400 64919 

3720 24572 

3730 24572 

3800 24572 

3810 24572 

3820 24572 

3830 24572 

3850 24572 

4100 14314.  25385,  38153 

4700 51297 


TITLE  44-EMERGENCY  MAN- 
AGEMENT AND  ASSISTANCE 

Chapter  I— Federal  Emergency 
Management  Agency  (Parts 
0-399) 

2  Revised 26133 

2.81  OMB  numbers 26140 

10  Authority  citation  revised 954 

10.8  (c)(2)(x)  added;  interim 954 

59  Authority  citation  revised 62424 

59.1  Amended 62424 

59.24  Table  amended 2755 

62424 
62424 


62424 


61  Authority  citation  revised 

61.3  Amended 

61.4  (a)  desigrnation  and  (b) 
through  (e)  removed;  (1) 
through  (4)  redesignated  as 
(a)  through  (d) 

61.5  (d)(1),  (2).  (e)  through  (h)  and 
(i)  removed;  (d)(3)  and  (i)  re- 
designated as  (d)  and  (e);  (a) 

and  new  (d)  amended 62424 

61.6  (c)  added 62424 

61.9  Revised 26741 

61.13  (a)  and  (d)  amended 62424 

61  Appendix  A  (1)  revised 62424 

Appendix  A  (2)  revised 62432 

Appendix  A  (3)  added 62439 

62  Authority  citation  revised 62447 

62.3  (b)  revised;  (d)  removed 62447 

62.24  Added;  interim 38572 

62  Appendix  A  revised;  interim 

26966 

Appendix  A  amended;  interim 

38573 

64.6  Table  amended    51577,  52019.  58654. 

58656,  58970,  63900,  67693 

Table  amended  ...4005,  5727,  9672,  11727, 

24650,  24653.  30706.  36370 

65.4  Table  amended 68040,  68044 

Table  amended;  interim.  68042  68045 


Table  amended;  interim 5728,  5729. 

12186,  12187,  17715,  17716.  28486. 
32128,  33441 

Table  amended 5730,  12184,  17713. 

17718.  28485,  32129.  33440 
67    Flood   elevation    determina 

tions 68047,  68049 

Flood     elevation     determina- 
tions  5732,  5733,  12188.  12190,  17719, 

17720,  17722,  32130.  33443 
206.266  (a)  revised 55022 

206.430  Revised;  interim 24356 

206.431  (c)  revised;  interim 24366 

206.432  (b)  and  (c)  revised;  in- 
terim  24356 

206.434  (c)(4)  revised;  (d)  and  (e) 
redesignated  as  (f)  and  (g); 
new  (d)  and  new  (e)  added; 

Interim 24356 

311  Removed;  CFR  correction 24947 

322  Removed 36088 

362  Added 35631 

Chapter  IV— Department  of  Com- 
merce and  Department  of 
Transportation  (Parts  400—499) 

403.1  Revised 8413 

403.2  Revised 8413 


Proposed  Rules: 


69 15351 

60 15351 

61 13298 

64 15351 

65 15351 

67 51598,  68101.  68105 

5747.  5748.  12213,  12215.  26167,  26171, 

26177,  28505,  36421 

70 15351 

75 15351 

364 38306 

TITLE  45-PUBLIC  WELFARE 

Subtitle  A— Department  of  Health 
and  Human  Services,  General 
Administration  (Parts  1  —  199) 

5b.ll  (b)(2)(vii)  added 36718 

46  Authority  citation  revised 28276 

46.204  (d)  removed 28276 

95.605  Amended 30708 

95.611  (a)(2)  and  (5)  revised 30708 

95.625  Revised 30708 

96  Authority  citation  revised 60128 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1993  THROUGH  JULY  29,  1994 


TITLE  45   Subtiflo  A -Con. 

96.1  (f)  revised 60128 

96.17  Revised 60128 

96  74  Added 60129 

96  Appendixes  A  and  B  added 60129 

Chapter  II— Office  of  Family  As- 
sistance (Assistance  Programs), 
Administration  for  Children  and 
Families.  Department  of  Heottti 
and  Human  Services  (Part$ 
200-299) 

205.35  Introductory  text  amend- 
ed  30708 

205.37  Heading      revised;      (a) 
through  (e)  amended 30709 

205.38  (a)  revised;  (b),  (c)  and  (e) 
amended 30709 

205.50  Regulation  at  68  FR  49920 

conHrmed 26142 

233  Authority  citation  revised 60135 

Authority  citation  revised 4839 

233.20  (a)(2)(vl)  revised;  (aK2Kvll) 

removed 60135 

(a)<3)(vl)(B).     (13)(1XAX/).     (.2). 

(b)  and  (c)  added 3319 

(aK3Klv)(B)  and  (2)(4)(llX'd;  re- 
vised; (aK3)(xxl)  and 
{AXiXnXp)  through  (u)  added 

4839 

(aXSHxlvKA)  revised 10300 

Regulation  at  58  FR  49920  con- 
firmed  26142 

233.90  Regulation  at  58  FR  49920 

confirmed 26142 

235  Authority  citation  revised 12861 

235.64  Heading  and  introductory 

text  revised 12861 

235.112  (f)  removed;  (g)  redesig- 

natpd  as  (D  and  revised 12861 

Chapfof  !V  — Office  of  Refugee 
Resettlement  Administration  for 
Children  and  Families,  Dep>arf- 
ment  of  Health  and  Human 
Services  (Ports  400—499) 

400.2  Amended ^ 64507 

400  60  (b)  amended 64507 

400  100  (b)  atmended 64507 

400.203  (b)  amended 64507 

400.204  (b)  amended 64507 

400  209  (b)  amended 64507 

400.211  Added     64507 


Chapter  VI— Notionol  Science 
Foundation  (Parts  600—699) 

606.70  (c).  (d)  and  (D  introductory 

text  amended 37437 

607  Added 68769 

608  Added 68772 

610  Removed 37437 

611.9  (b)  amended 37437 

611  Appendix  A  smnended 37437 

612.2  (b)  amended 37437 

(c)  amended 37438 

612.3  (a),  (c)  and  (D  amended 37438 

613.2  (a)  amended 37438 

613.3  (a)  amended 37438 

613.4  (a)  amended 37438 

614.2  (b)  amended 37438 

630  Removed 37438 

640.2  <a)  revised 37438 

641.14  (m)  amended 37438 

641.16  (d)  amended 37438 

641.20  Amended 37438 

650.4  (a)  amended 37438 

650.11  Amended 37438 

670.50—670.72  (Subpart  K)  Regu- 
lation at  58  FR  34718  cor- 
rectly redesignated  as  Part 

672;  eff.  date  corrected  to  8- 

15-93 54522 

671  Regulation  at  58  FR  34719  eff. 

date  corrected  to  8-16-93 54522 

671.2  Amended 37438 

671.6  (b)  amended 37438 

672  Regulation  at  58  FR  34718 
correctly  redesignated  from 
670.50—670.72  (Subpart  K): 
eff.  date  corrected  to  8-15-93 
54522 

672.3  Heading  and  (f)  through  (1) 
amended 37438 

689.6  (a)  amended 37438 

689.7  (a)  amended 37439 

Ctiapter  XI— Notional  Foundation 

on  the  Arts  and  the  Humanities 
(Parts  1100-1 199) 

1180.78  Added 15344 

Chapter  XII -ACTION  (Parts 
1200-1299) 

1207.1-2  Amended 15122 

1207.3-1  (V)  added 15122 

1207.3-5  (aK3).  (4)  and  (cX5)  re- 
vised  15122 

1208.1-2  Amended 15122 


Note  Bo4dfo<-»  r>o9«  numbsn  tndkraf«  1993  change* 
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1208.3-1  (V)  added 15122 

1208.3-5  (a)(3),  (4)  and  (c)(5)  re- 
vised  15122 

Chapter  XIII— Office  of  Human 
Development  Services,  Depart- 
ment of  Health  and  Human 
Services  (Parts  1300—1399) 

1365  Authority  citation  revised 

67924 

1365.20  Amended 67924 

1355.30  (e)  revised 67924 

1365.40  Added 67924 

1356.50  Added;  interim 67945 

1366.52  Added;  interim 67945 

1356.53  Added;  interim 67945 

1366.54  Added;  Interim 67946 

1366.55  Added;  interim 67946 

1366.56  Added;  interim 67946 

1366.57  Added;  interim 67946 

1365.60  (e)  added;  Interim 67947 

1365    Appendixes    A    through    F 

added 67926 

Appendixes   A,   D  and   E  cor- 
rected  13536 

1356  Authority  citation  revised 

67938 

Technical  correction 13535 

1356.20  (b).   (c)  and   (d)  redesig- 
nated as  (d),  (8)  and  (f);  new 

(b)  and  new  (c)  added 67938 

1366.60  (cX2)(x)  and  (d)  added 67938 

1367  Authority  citation  revised 

67938 

1367.15  (h)  added 67938 

(h)  corrected 13635 

Chapter  XVI— Legal  Services 

Corporation  (Parts  1600—1699) 

1601  Removed 21666 

1602  Authority  citation  revised 
52919 

1602.2  Revised 52919 

Regulation  at  68  FR  62919  eff. 
date  delayed  to  10-2-94 65292 

1602.4  Revised 52919 

Regulation  at  58  FR  5'  ;i9  eff. 

date  delayed  to  10-2-94 65292 

1602.5  Revised 52920 

Regulation  at  68  FR  62920  eff. 

date  delayed  to  10-2-94 65292 

1602.6  Added 52920 

Regulation  at  58  FR  52920  eff. 

date  delayed  to  10-2-94 65292 

1602.7  Revised 52920 


Regulation  at  58  FR  52920  eff. 
date  delayed  to  10-2-94 65292 

1602.8  (a),  (b)(3),  (4),  (5),  (c)  intro- 
ductory text  and  (d)  revised 
52920 

Regulation  at  58  FR  52920  eff. 
date  delayed  to  10-2-94 65292 

1602.9  (a)(2)  and  (6)(iv)  revised 52921 

Regulation  at  58  FR  52921  eff. 

delayed  to  10-2-94 65292 

1602.10  Revised 62921 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 65292 

1602.12  Revised 52921 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 65292 

1602.13  Revised 52921 

Regulation  at  58  FR  52921  eff. 

date  delayed  to  10-2-94 65292 

1611  Appendix  A  revised 12550 

Chapter  )0(lll— Arctic  Research 
Commission  (Part  2301) 


Chapter  XXIIl  Established. 
2301  170  (c>  revised 


57698 

57699 

Chapter  )0(IV— James  Madison 
Memorial  Fellowship  Foundation 
(Parts  2400-2499) 

Chapter  XXIV  Revised 27490 

2490  Added 57699 

2490.170  (c)  revised 57699 

Chapter  )OCV— Corporation  for 
National  and  Community  Serv- 
ice (Parts  2500-2550) 

Chapter   XXV   Heading   revised; 

interim 60981 

2510  Added 13783 

2613  Added 13786 

2615  Added 13786 

2516  Added 13786 

2517  Added 13790 

2518  Added 13792 

2519  Added 13792 

2520  Added 13794 

2621  Added 13794 

2622  Added 13796 

2623  Added 13804 

2624  Added 13806 

2525  Added;  interim 30710 

2526  Added;  interim 30711 

2627  Added;  interim 30712 

2628  Added;  interim 30713 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,   1993  THROUGH  JULY  29,  1994 


TITLE  45    Chapfar  XXV-Con. 

2629  Added.  Interim 20714 

2530  Added 13806 

2531  Added 13806 

2532  Added 13807 

2533  Added 13808 

2540  Added 13808 

2550  Added:  Intertm 60981 

Proposed  Rules: 

1—199  (Subtitle  A) .% 3040 

96 ...60498 

98 24510 

200—299  (Ch.  n) 3040 

255 24610 

256 24510 

257 24510 

300—399  (Ch.  ni) 3040 

302 62599 

303 62599 

304 62599 

40O-^i99  (Ch.  IV) 3040 

402 28038 

615 35079 

1000—1099  (Ch.  X) 3040 

1160 16162 

1300—1399  (Ch.  Xni) 3040 

1321 12728 

1340 26046 

1370 64920 

1607 30885 

2400  (Ch.  XXrV) 16585 

2510 1194 


2513.. 

2515.. 

2516.. 

2517.. 

2518.. 

2519.. 

2520.. 

2521.. 

2522.. 

2523.. 

2524.. 

2530.. 

2531. 

2532.. 

2533.. 

2540.. 


.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 
.1194 


TITLE  46-SHIPPING 

Chapter  I  — Coast  Guard.  Depart- 
ment   of    Tronsportotion     (Parts 

1  —  199) 


1  Techii 


orrectlor 


65131 


1.03-15  (hXl)  revised 60265 

1.03-45  Added 60265 

10.103  Regulation  at  56  FR  14798 

confirmed 10756 

10.107  Regulation  at  55  FR  14799 

confirmed 10756 

10.201  Regulation  at  55  FR  14799 

confirmed 10756 

10.205  Regulation  at  55  FR  14799 

confirmed 10756 

10.468  Regulation  at  55  FR  14799 

confirmed 10756 

10.470  Regulation  at  56  FR  14799 

confirmed 10756 

10.472  Regulation  at  66  FR  14801 

confirmed 10756 

10.474  Regulation  at  55  FR  14801 

confirmed 10756 

10.476  Regulation  at  55  FR  14802 

confirmed 10756 

10.540  Regulation  at  55  FR  14802 

confirmed 10756 

10.542  Regulation  at  55  FR  14802 

confirmed;  (c)  added 10756 

10.544  Regulation  at  55  FR  14802 

confirmed:  (c)  added 10756 

10.903  (b)(1).  (2)  and  (3)  redesig- 
nated as  (b)(2).   (3)  and  (4); 

new  (b)(1)  added 10756 

10.920  Regulation  at  55  FR  14802 

confirmed 10756 

10.950  Regulation  at  55  FR  14804 

confirmed 10756 

12  Authority  citation  revised 28792 

12.25-5  Removed 28792 

15  Authority  citation  revised 4841 

15.301  Amended:  interim 4841 

Regulation  at  55  FR  14805  con- 
firmed  10756 

15.520  Regulation  at  66  FR  14805 

confirmed.. 10756 

16.810  Regulation  at  55  FR  14806 

confirmed 10756 

15.812  Revised:  interim 4842 

16  Common  preamble 68194 

16.105  Amended 28792 

16.210  (a)  revised 28792 

16.500  (Subpart  E)  Added 68277 

16  Appendix  B  added 68279 

30  Authority  ciUtion  revised 52602 

30.01-5  (e)(2)  revised 52602 

30.25-1  Table  revised 17005 

31  Authority  citation  revised 52602 

31.10-21a  Added 52602 

32  Authority  citation  revised 52602 

32.59  Added 52602 
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35.01-60  Added 16779 

40.01-1  Amended 17011 

40.01-5  Removed 17011 

40.15-1  (a)(3)  and  (e)  amended 17011 

67  Revised 60266 

Policy  statement 24060 

67.19  (c)(2)  corrected 65131 

67.43  Corrected 65131 

67.111  (a)  introductory  text  cor- 
rected  65131 

67.113     Introductory    text    cor- 
rected  65131 

67.117  (a)  introductory  text  cor- 
rected  65131 

67.141  (a)(1)  corrected 65131 

67.143  Corrected 65131 

67.145  (d)  corrected 65131 

67.165  (a)  corrected 65131 

67.173  Corrected 65131 

67.217  (a)(3)  and  (4)  corrected 65131 

67.500—67.550  (Subpart  Y)  Head- 
ing corrected 65131 

67.500  (a)  corrected 65131 

67.550  Table  corrected 652-13 

67  Appendix  A  corrected 65132 

68  Policy  statement 36088 

69  Policy  statement 57747 

Technical  correction 60731 

78  Authority  citation  revised 16779 

78.10-1  Revised 16779 

97  Authority  citation  revised 16779 

97.10-5  Revised 16779 

98.01-1  (e)  amended 17011 

147.45  (f)(4),  (h)(1)  and  (2)  amend- 
ed  17011 

147.95  (b)  amended 17011 

150  Table  I  revised 17011 

Table  II  amended 17025 

Appendix  I  amended 17026 

151.05  Table  amended 17027 

151.12-5  Amended 17028 

151.50-20  (b)(1)  and  (k)  amended 

17028 

151.50-77  Heading  revised 17028 

151.50-86  Heading  revised 17028 

153  Nomenclature  change 17028 

153.0  (b)(1)  and  (3)  through  (6)  re- 
vised  17028 

153.9  (a)  Footnote  2  removed 17028 

153.560  Heading  revised 17028 

153  Table  1  revised 17028 

Table  2  amended 17044 

Appendix   III   redesignated  as 

Appendix  n 17045 

160  Technical  correction 51576 


171.080  Regulation  at  57  FR  41826 
and  58  FR  45264  suspension 

extended  in  part 9099 

Correctly  suspended  in  part 17047 

Chapter  II— Maritime  Administra- 
tion, Department  ot  Transpor- 
tation (Parts  200-399) 

232  Authority  citation  revised 62043 

232.1  (b)  revised 62043 

232.2  (c)  removed:  (d).  (e)  and  (f) 
redesignated  as  (c),  (d)  and 
(e);  (a),  (b)  and  new  (d) 
amended;  new  (c)  and  new  (e) 
revised 62043 

232.3  (a)  amended 62044 

232.4  (b)(A)(iO)  and  (11)  redesig- 
nated as  (b)(A)(7i)  and  (10); 
(b)(A)(2)(i).  ((J)(i),  (iv).  new 
ill),  (B)(;)(ii)  and  (h)(A)(«)(i) 
amended;  (b)(A)(J)(ii).  (4)(ii). 
(5)  heading,  (5)(ii),  new  (.10) 
heading,    new    (77)    heading 

and  (72)  heading  revised 62044 

(b)(A)(5)(c)  corrected 64798 

232.5  (b)(E)(7)(ii)  and  (iii)  amend- 
ed; (b)(E)(77)(i)  revised 62044 

298  Authority  citation  revised 15128 

298.1  Revised;  interim 15128 

298.2  (b).  (d).  (e),  (f),  (m).  (8)(3), 
(4)(v)  and  (w)  amended: 
(s)(4)(vi)  removed:  (c) 
through  (g),  (h)  through  (1) 
and  (m)  through  (w)  redesig- 
nated as  (d)  through  (h),  (1) 
through  (p)  and  (r)  through 
(bb);  new  (c).  (i),  (j),  (k)  and 
(q)  added;  new  (x)(4)(iv)  re- 
vised  15128 

298.3  (e)  existing  text  designated 
as  introductory  text  and 
amended:  (e)(1).  (2)  and  (3) 
added 15129 

298.10  (e)  added 15129 

298.11  (c)  amended 15129 

298.12  (b)(l)(i).  (ii)  and  (c)(4)  re- 
vised; (f)  existing  text  des- 
ignated as  (f)(1)  and  amend- 
ed: (f)(2)  added 15130 

298.13  (a)(2)(ii).  (iii)  and  (iv)  re- 
designated as  (a)(2)(iii).  (iv) 
and  (V);  new  (a)(2)(ii),  (d)(3) 
and  (e)(3)  added;  new 
(a)(2)(iv),  (3),  (b)(5).  (6),  (c)(1) 

and  (2)  amended 15130 
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TITLE  46  Chapter  ll-  Con 
298.14  (a)  introductory  text  re- 
vised; (aKDdl).  (ill).  (Iv), 
(2Hi)(B).  (C),  (D).  (FK7),  (11), 
(ill)  and  (b)(1)  introductory 
text  amended 15130 

298.16  (b)  amended 15130 

298.17  Introductory  text  and  (a) 
through  (d)  redesignated  as 
(a)  Introductory  text  and  (1) 
through  (4):  (a)(5).  (6)  and  (b) 
added 15131 

298.10—298.17  (Subpart  B)  Appen- 
dix B  removed 15131 

298.18  Added 15133 

298  19  Added 15133 

298.20  (a)  introductory  text,  (2), 
(3)  and  (b)  amended:  (aK4) 
added;  (c)  revised 15131 

298.21  (a)  Introductory  text,  (2), 
(b).  (c)(12),  (13),  (d).  (f)  and 
(g)  amended;  (c)(14)  and  (15) 
added 15131 

298.22  (1)  and  (2)  redesignated  as 
(a)  and  (b);  introductory 
text,  new  (a)  and  new  (b) 
amended:  (c)  added 15131 

298.23  Amended 15131 

298.27  Amended 15131 

298.28  (a)(2)(i).  (11)  and  (ill) 
amended;  (a)(2)(lv)  added 15131 

298.31  (a)  revised;  (c)  amended 15131 

298.32  (a)(1).  (2),  (3),  (b)(2),  (3),  (6) 
and  (7)  amended:  (b)(4)  re- 
vised: (b)(8)  and  (9)  added 15132 

298.33  (b).  (c).  (e).  (g)  and  (h) 
amended 15132 

298.34  (b)  amended 15132 

298.35  (b)(l)(l).  (c)(l)(l).  (v).  (vl). 
(d)  Introductory  text  and  (e) 
amended:  (b)(l)(v)  and 
(c)(l)(vli)  added 15132 

298.36  (a),  (c)  and  (d)  amended 15132 

298.37  Amended 15132 

298.39  Amended 15133 

298.41  (b)  amended 15133 

298  42  Amended 15133 

Chapter  IV— Federal  Marftlme 
Commission  (Ports  500—599) 

501  Revised 954 

502  Authority  citation  revised..       58976 
502.27  (c)  amended 58976 

502.67  (a)(3)(d)   and    (e)(1)    Intro 
ductory  text  revised S8976 

502.155  Revised 5*976 

503.68  Revised  ..  I.S636 


530  Removed •. 13459 

585  Re  vised 64910 

586.5  Removed 26143 

Proposed  Rules: 

10 51408 

10544 

12 51408,  64278 

L0644 

16 64278 

7614.  10544 

25 2575.  7668,  8100,  10461 

38 .....16783 

40 29259 

67 51298 

725.  31580 

78 16783 

97 16783.  17418 

14 1994.  14132 

15 1994 

16 1994 

17 1994 

18 1994 

19 1994 

20 1994 

21 1994 

22 1994 

23 1994 

24 1994 

25 1994 

26 1994 

27 1994 

28 1994 

29 1994 

30 1994 

31 1994 

32 1994 

33 1994 

34 1994 

35 1994 

36 1994 

37 1994 

38 1994 

39 1994 

48 17418 

54 29259 

60 59428 

2575,7668 

70 1994 


71. 
73. 
75. 
76. 
77. 
78. 
79. 


.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
.1994 
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ISO. 
181. 
182. 
183. 
184. 
185. 


1994 

1994 

1994 

1994 

1994 

1994 

194 16783 

381 24390 

401 17303.  18774 

403 17303.  18774 

404 17303,  18774 

502 6M41 

31584,38411 

503 6610,38411 

510 38411 

514 62077 

1515,  4885,  5974,  38411,  38418 

540 15149,  18443,  23182,  30567,  38411 

552 16592.  27002.  38418 

560 38418 

571 62616 

1923.  13471 

572 62616 

1923,  13471,  38418 

580 62077 

1515,  5974 

581 62077 

1515,  4885.  5974 

583 38411 

585 52248.  16592 

TITLE 
47-TELECOMMUNICATION 

Chapter   I  — Federal   Communica- 
tions Commission  (Parts  0—199) 

Chapter  I  Waiver 63086 

Periodic  review  of  regrulations 

3633 

Report 35631 

0  Technical  correction 25825 

0.5  (a)(14)  added 32132 

0.11  (a)(10)  removed;  (a)(ll)  and 
(12)    redesignated    as    (a)(10) 

and  (11) 26971 

0.61  (a)  revised;  (h)  and  (j) 
through  (n)  removed:  (i)  re- 
designated as  (h) 32132 

(a)  revised 38374 

0.91  (n)  added 26747 

(1)  revised 26971 

Introductory  text  revised 38374 

0.101  Added 32132 

0.111  (0)  added 26971 

0.131  (k)  removed 543 


(k)  added 24957 

0.182  Heading  revised 26971 

0.183  Revised 26971 

0.186  Introductory  text,  (a)  and 

(b)  revised 26971 

0.231  (a),  (b)  and  (i)  removed;  (c) 
through  (h),  (j),  (k)  and  (1) 
redesignated  as  (a)  through 

(f),  (g),  (h)  and  (i) 26971 

(a)  revised 30998 

0.284  (aK4"»  revised , 26971 

(a)(10)  I     .loved 32132 

0.311  (f)  added 68053 

0.321  Undesignated  center  head- 
ing anu  section  added 32132 

0.325  Added 32132 

0.331  (d)  removed 543 

(g)  and  (h)  revised 26971 

0.332  (d)  revised 26971 

0.406  (b)(2)  revised 30998 

0.408    (b)    table    amended    (OMB 

numbers) 55023 

0.453  (a)  introductory  text.  (1) 
and       (4)       revised;       (a)(5) 

through  (7)  added 32132 

(g)  revised 28374,  38374 

0.455  (a)  introductory  text,  (1) 
and  (5)  revised;  (a)(6),  (11) 
and  (12)  removed:  (a)(7) 
through  (10)  redesignated  as 
(a)(6)  through  (9);  (d)  added 

32133 

0.467  (a)  1  designated  in  part  as 
(a)(1)  and  (2);  heading,  (a) 
table  and  new  (a)(2)  revised 

21946 

0.486  Removed 543 

1  Report  and  order 8413 

Authority  citation  revised 22985 

Technical  correction 25825 

1.49  (a)  amended 63087 

(a)  revised 37721 

1.50  Revised 37721 

1.423  Revised 66300 

1.742  Revised 30998 

1.773  (a)(4)  and  (b)(3)  revised 51247 

1.821  Introductory  text  revised 

38375 

1.912  (a)  revised 543 

(e)  redesignated  as  (f),  new  (e) 

added 24957 

1.922  Table  amended 24957 

1.924  (d)  added 9101 

1.972  (a)(1)  and  (c)  amended 24957 

1.1102  Table  amended 68541 

Revised 31009 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  JULY  29.  1994 


TITLE  47    Chapter  I -Con 
Table  corrected 32489 

1.1103  Revised 31014 

1.1104  Revised 31015 

1.1105  Revised 31018 

1.1106  Redesigrnated  as  1.1107 30998 

Revised 31029 

1.1107  Redesignated  as  1.1108; 
new  1.1107  redesignated  ft-om 
1.1106  and  amended 30998 

1.1108  Redesignated  as  1.1109; 
new  1.1108  redesignated  from 
1.1107;  (a)  through  (d)  revised 
30998 

1.1109  Redesignated  as  1.1110: 
new  1.1100  redesignated  &*om 
1.1108 30098 

(a),  (d)  and  (f)  revised 30999 

1.1110  Redesignated  as  1.1111; 
new  1.1110  redesignated  trom 
1.1109 30998 

(a)  revised 30999 

1.1111  Redesignated  as  1.1112; 
new  1.1111  redesignated  from 
1.1110 30998 

1.1112  Redesignated  as  1.1113; 
new  1.1112  redesignated  trom 
1.1111 30998 

1.1113  Redesignated  as  1.1114; 
new  1.1113  redesignated  from 
1.1112;  introductory  text,  (d), 
(e)  introductory  text  and  (3) 
amended 30998 

1.1114  Redesignated  as  1.1115; 
new  1.1114  redesignated  ft"om 
1.1113;  (a)  amended 30998 

1.1115  Redesignated  as  1.1116; 
new  1.1115  redesignated  ffom 
1.1114;  (a)  amended 30998 

1.1116  Redesignated  as  1.1117; 
new  1.1116  redesignated  trom 
1.1115;  (e)  amended 30998 

Heading  and  (c)  revised 30999 

1.1117  (a)  amended 68541 

Redesignated    as    1.1118;     new 

1.1117      redesignated      from 
1.1116 30998 

1.1118  Redesignated  trom  1.1117; 

(b)  amended 30998 

1.1151  Added 30999 

1.1152  Added 31000 

1.1153  Added 31000 

1.1154  Added 31000 

1.1155  Added ., 31001 

1.1156  Added 31001 

1.1157  Added 31001 

1.1158  Added  .31002 


1.1159  Added 31002 

1.1160  Added 31002 

1.1161  Added 31003 

1.1162  Added 31003 

1.1163  Added 31004 

1.1164  Added 31004 

1.1166  Added 31004 

1.1166  Added 31005 

1.2101—1.2111  (Subpart  Q)  Added 

22985 

1.300&-1.3004  (Subpart  R)  Added 

38128 

2  Authority  citation  revised 32851 

Petition  reconsideration 3743P 

2.1  Amended 68058 

2.106  Table  amended 59176 

Footnotes  747—750  removed; 
Footnotes  735A.  740A.  746A. 
746B,  746C.  747A.  750A  and 
US331    added;    Footnote    NG 

153  revised 59179 

Table  amended;  Footnotes 
731A  through  731D.  753E.  877„ 
878,  890  and  891  removed; 
Footnotes  733A.  733E,  734. 
753,  753C.  882E,  882F.  882G  and 
US-319  revised.  Footnotes 
731E,    731F.    753F.    881A    and 

881B  added 9415 

Table  corrected 15266 

Table  amended 32851 

13.9  (c)  and  (d)  revised 3795 

13.13  (c)  revised 3795 

13.201  (c)  removed 3795 

13.205  Removed 3795 

15  Authority  citation  revised 26340 

Petition  reconsideration 37439 

15.3  (aa)  added 26340 

15.19  (d)  added 25341 

15.31  (a)(6)(iii)  note  added 51249 

15.107  (d)  redesignated  as  (f);  new 

(d)  and  (e)  added 51249 

15.109  (e)  amended;  (g)  added 51249 

15.115  (c)(l)(j)  revised;  (h)  and  (i) 

added 25341 

15.117  (h)  revised 25341 

15.118  Added 25341 

15.207  (b)  and  (c)  redesignated  as 

(c)  and  (d);  new  (b)  added 51249 

15.301—15.323  (Subpart  D)  Added 

59180 

15.301  Revised 32852 

15.303  (g)  and  (j)  revised 32862 

15.307  (a)  introductory  text,  (d) 

and  (e)  revised 32852 

15.311  Revised 32852 
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15.319  (a)  and  (1)  revised 32852 

15.321  (a),  (c)(5),  (d)  and  (f)  cor- 
rected  15269 

Redesignated  as  15.323;  new 
15.321       redesignated       from 

15.323 32862 

(g)  removed;  heading,  (a),  (b), 
(c)(1).  (4).  (6).  (d)  and  (e)  re- 
vised  32853 

15.323  (a)  corrected 15269 

Redesignated  as  15.321;  new 
15.323       redesignated       from 

15.321 32852 

Heading,  (a),  (b),  (c)(1),  (4),  (6). 
(8).  (d)  and  (f)  revised;  (c)(10), 

(11)  and  (12)  added 32863 

20  Added 18495 

21.38  (g)  added 9101 

21.50  (a)  and  (b)  revised 19645 

21.120  (e)  revised 19645 

21.701  (d)  revised;  (m)  added 19645 

22  Waiver 1285 

Opinion  and  order 37163 

22.1  (g)  added 18499 

22.13  (f)  removed 18499 

22  39  (d)  added 9101 

22  43  (b)(2)  removed 18499 

22  50  (a)  and  (b)  revised 19646 

22.304  Removed 18499 

22.621  (b)  table  amended 35066 

22.911  (b)  revised 591M 

24  Redesignated  from  99 18499 

Regulation  at  59  FR  18499  eff. 

date  changed  to  6-22-94 26602 

Authority  citation  revised 26747 

24.1  (b)  revised 32864 

24.2  (g),  (h)  and  (1)  redesignated 
as  (h),  (i)  and  (j);  new  (g) 
added 18499 

24.3  Revised 32854 

24.10  Revised 26747,  32854 

24.11  Revised 32854 

24.52  Revised 32854 

24  129  Revised 26747 

24.130  (b)  and  (c)  revised 26747 

24.200—24.238  (Subpart  E)  Re- 
vised  32854 

24.204  (f)(1)  and  (2)  amended 37603 

24.301—24.309  (Subpart  F)  Added 

26747 

24.403—24.444  (Subpart  G)  Added 

26749 

24.425  (a),  (b)  Introductory  text 

and  (1)  corrected 37164 

24.427  (b)(1)  correctly  redesig- 
nated as  (b) 37164 


24.429  (a)(1)  corrected 37164 

24.701—24.720  (Subpart  H)  Added 

37604 

24.801—24.844  (Subpart  I)  Added 

37610 

25  Waiver 1285 

25.114  (c)(18)      revised;      (c)(27) 
added 68059 

26.115  (d)  added 68059 

25.120  (d)  and  (e)  revised 68059 

25.130  (b)  revised 68059 

25.133  (b)  revised 68059 

25.135  Added 68059 

25.140  (d)(2)(ili)   redesignated   as 

(d)(2)(iv);        new        (dX2)(iii) 

added 68060 

25.142  Added 68060 

25.151  (c)(5)  revised 68061 

25.201  Amended 68059 

25.202  (a)(3)  added;  (f)(4)  revised 
68061 

32.22  (a),  (c).  (d)  and  (f)  revised 

9418 

32.103  Table  amended 9418 

32.1437  Added 9418 

32.4000  Table  amended 9418 

32.4100  (d)  revised 9419 

32.4110  (g)  revised 9419 

32.4340  (a)  and  (d)  revised 9419 

32.4341  Ad    -A 9419 

32.4350  (a)  and  (g)  revised 9419 

32.4361  Added 9419 

36  Order 27496 

36.601  (c)  added 69242 

36.622  (a)  amended;  (c)  added 69242 

43  Report  and  order 35632 

43.21  (c)  revised 19648 

43.42  Removed 19648 

43.43  (c)  revised 58790 

61.3  (jj)  and  (kk)  redesigmated  as 

(kk)  and  (11);  new  (jj)  added 
10301 

61.42  (e)(l)(iii).  (iv)  and  (v)  re- 
moved; (e)(l)(vl)  and  (vli)  re- 
designated as  (e)(l)(iii)  and 
(Iv);  (d)(3),  new  (e)(lKlli),  (2) 
introductory  text,  (i),  (ill) 
and  (iv)  revised;  (e)(2Kv)  and 

new  (vi)  added 10301 

(e)(2)(vii)  added 32930 

61.47  (e)(2),  (3),  (f),  (g),  (h)(1)  and 
(1)  redesignated  as  (g)(2).  (3), 
(f)(1).  (2),  (g)(1)  and  (4);  (a), 
(b),  (c),  new  (0(2),  new  (gXD 
and  (4)  amended;  (e)(1)  des- 
ignation removed;  (e),  (g)(2), 


Note  Bokfloce  page  numben  Indteate  1993  chonge*. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1993  THROUGH  JULY  29,  1994 


TITLE  47    Chapter  i-Con 

(3)  and  (h)  revised:  (f)  head- 
ing and  (g)  heading  added 10302 

(gK5)  added 32930 

61.48  (g)  and  (h)  revised:  (1)  added 
10302 

61.49  (c)  and  (d)  amended 10304 

61.58  (c)(3)  and  (4)  amended 10304 

63.100  (a)  amended 64166 

64     Memorandum     opinion    and 

order Si663 

Request  for  comments 19118 

Comment  period  extended 19119 

Report  and  order 26756 

64.1201  (c)  redesignated  as  (c)(1): 
(aK2).  new  (cKD,  (eM2)  and 
(3)  revised:   (c)(2)  added:  (d) 

removed 65671 

64.1301  (b)  revised;  (0  added 57750 

64.1401  (1)  added 32930 

64.1510  Regulation  at  58  PR  44774 

eff.  date  delayed  to  1-1-94 62044 

64.1600—64.1604        (Subpart        P) 

Added:  eff.  4-12-95 18319 

69.2  (vv)  added 32930 

69.110  (OKI)  and  (2)  amended 10304 

69.113  (a),  (d)  and  (e)  amended 10304 

69.126  Amended 10304 

69.129  Added 32930 

69.407  (c)  redesignated  as  (d):  new 

(c)  added 65671 

73  Compliance  notification 12191 

Petition  denied 13661.  28014 

Order 22995 

Petition  withdrawn 34766 

73.51  (a)(50)  revised 6416« 

73.128  Revised 66301 

73.202  (b)  table  amended        51250,51578. 

51579  51787   5178«   Si66i>   53666. 

S4.523    SA606    S*607    S«790    59374. 

59375   62289   6255-5,  63296,  63536, 

65132,  65133.  65672,  65673 

(b)  table  amended 2302.  2303.  4007. 

4008.  4009,  6221.  8414.  8415,  8416. 

8417.  11556.  11557.  12551.  13661. 

14567.  22996.  25825.  27505.  31161. 

32133,  34391.  35055.  36056,  35268. 

36987,  38129.  38130 

73.520  Redesignated  as  73.672 51250 

73.606  (b)  table  amended 51578 

(b)  table  amended 31162.  34392 

73.614  (b)(1)  amended 51250 

73.660  (a)  revised 62555 

73.661  (a)  revised:  (b)  amended 
(OMB  number  pending) 62555 

Regulation  at  58  FR  62647  con 
firmed 65132 


73.663  Redesignated    as    73.664: 

new  73.663  added 62555 

73.664  Redesignated  from  73.663 
62555 

73.672  Redesignated  from  73.520 

51250 

73.682  Schedule  I  removed 51250 

73  1635  (a)(4)  amended 51250 

73.1941  (b)  revised 14568 

73,3522  (a)(6)  amended 51250 

(aH3)  revised 31,5.56 

73.3546  Amended 51250 

73.3550  (b).  (0.  (h).  (J)  and  (n)  re- 
vised  31556 

73.3556  (a)(l)(il)  and  note  amend- 
ed  512S0 

73,3664  (a)(2)  amended 51250 

(a)   introductory   text  and  (2) 

amended 31556 

73.3580  (aK6)  amended 51251 

73.3591  (b)  introductory  text  re- 
vised  31557 

73.3594  (a)(2)  amended 51251 

73  Index  amended 51250 

74.602  (e)  amended 51251 

74.637  Table  amended 51251 

74.780  Amended 31567 

74.783  (e)  redesignated  as  (f):  new 

(e)  added 31567 

74.902  (d)  redesignated  as  (d)(1): 

(dM2)  added 35636 

74.931  (a)(1)  revised:  (e)(9)  added 

35636 

76  Authority  citation  revised 60395 

Authority  citation  revised 25342 

76.51  (a)(50)  revised 64168 

(aK2)  and  (28)  revised 67694 

Regulation  at  58  FR  64168  eff. 

date  changed  to  12-31-93 68323 

Regulations  at  58  FR  67694  eff. 

date  changed  to  12-31-93 68542 

(a)(6)  revised 25344 

76.62  (a)  stayed 53429 

76.64  (e)  stayed 5A429 

76.205  (b)  revised 14568 

76.503  Added  (effective  date  pend- 
ing)  6C141 

76.504  Added 60141 

Regulation  at  58  FR  60135  eff. 

date  corrected  to  1-26-94 9934 

76.605  (a)(2)  through  (12)  redesig- 
nated as  (a)(3)  through  (13); 

new  (a)(2)  added 25342 

76.630  Added 25342 

76.901  (c)  revised 17951 

76.905  (c)  revised 17972 


Note  Bo»dfoc«  pog«  numbon  Indteota  19<?3  c^onget 
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76.914  (a)(1)  revised 17972 

76.917  Added 17972 

76.922  (b)(l)(i)  and  (ii)  introduc- 
tory text  revised 63091 

(b),  (c)  and  (d)  revised;  (e)  and 

(0  added 17957 

(b)(9)  added 17973 

(g)  through  (k)  added 17989 

76.923  (1)  added 17960 

(m)  added 17973 

76.924  (b)  through  (f)  revised:  (g) 
redesignated  as  (j):  new  (g) 

and  (i)  added 17990 

76.930  Revised 17973 

76.933  (d)  added 17973 

76.934  Existing   text   designated 
as  (a):  (b),  (c)  and  (d)  added 
17960 

76.937  (d)  and  (e)  added 17973 

76.938  Revised 17973 

76.939  Added 17974 

76.942  (a)  and  (c)(2)  revised:  (c)(3) 

and  (f)  added 17974 

76.943  (b)  revised:  (c)  added 17974 

76.944  (b)  revised 17974 

76.945  (b)  revised 17974 

76.946  Added 17974 

76.952  (a)  revised 17960 

76.953  (a)  revised 17960 

(b)  revised 17974 

76.956  (a)  revised 17975 

76.958  Added 17960 

76.961  (b)  revised:  (e)  added 17975 

76.964  Heading  revised:  existing 
text    designated    as    (a);    (b) 

and  (c)  added 17960 

76.984  Revised 17975 

76.986  Added 17961 

76.1090  (a)  revised;  (c)  added;  efT. 

to  2-15-94 60143 

Regulation  at  58  FR  60143  eff. 
date  extended  to  5-15-94;  (a) 

revised 6903 

76.1300—76.1302        (Subpart        Q) 

Added 60395 

Regulation  at  58  FR  60390  eff. 

date  corrected  to  l-2fr-94 9934 

80  Waiver 58790 

Waiver 1285 

80.3  (g)  through  (k)  removed;  (f) 
and  (1)  through  (o)  redesig- 
nated as  (g)  through  (k);  new 

(f)  added 18499 

80.25  (a)  and  (b)  redesignated  as 
(b)  and  (c);  new  (a)  added: 
new  (b)  revised 68062 


80.205  (a)  table  corrected 7714 

80.215  (d)  Note  3  amended 35269 

80.1061  (e)  amended:  (f)  revised 

35269 

87  Waiver 1285 

87.27  (a)  and  (b)  redesignated  as 
(b)  and  (c):  new  (a)  added: 
new  (b)  revised 68062 

87.138  (d)  revised 35269 

87.139  (d)  and  (i)(l)  table  revised: 
(i)  introductory  text  and  (4) 
amended 67695 

87.145  (b)  and  (c)  revised:  (d)(5) 

added 67695 

87.147  (b)  and  (d)(2)  amended:  (d) 

introductory  text  revised 67695 

87.187  (l)(l)(bb)  and  (cc)  correctly 

designated 52021 

87.199  (e)  and  (0  revised 35269 

87.217  (a)(1)  revised 67696 

87.303  (d)(1)  amended 67696 

87.471  (b)  revised 67696 

90  Waiver 1285 

Interpretation 15857 

90.5  (h),  (i)  and  (j)  redesignated 

as   (i),   (j)  and   (k):    new   (h) 

added 18499 

90.73   (c)    table    corrected;    CFR 

correction 30304 

90.153  Amended 9101 

90.159  (b)(1)  revised 62291 

90.173  (k)  revised 51252 

Regulation  at  58  FR  51252  eff. 

date  corrected  to  11-1-93 53245 

90.175  (c)  revised 62291 

90.494  Revised 62291 

90.495  Added 62292 

90.496  Added 62293 

90.615  (b)(2)(ii)  correctly  revised 

61844 

90.619  (b)(5)  table  amended;  (bX6) 

removed 31558 

90.621  (b)  introductory  text,  (1), 
(2)  introductory  text,  (4)  and 
(6)  revised;  (b)(3)  amended: 
(b)(7)  added;  (c)  and  (d)  re- 
moved; (e),  (f),  (g),  (i)  and  (j) 
redesignated  as  (c),  (d),  (e), 

(f),  (g)  and  (h) 53431 

(h)  correctly  redesignated   as 

(i) 55729,  59298 

94  Authority  citation  revised 68062 

94.47  (c)  added 9101 

94.59  Amended;  (a),  (b)  and  (f)  re- 
vised  19646 

94.65  (g)  revised 19647 


Note   Boldface  poge  numbers  irxltcats  1993  changes. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.  1993  THROUGH  JULY  29.  1994 


TITLE  47    Chapter  I -Con. 

94.81  (c)  revised _ 19647 

94.85  Removed 6«062 

94.113  Revised 66062 

95  Waiver 1285 

Technical  correction 25825 

95.816  Added 24957 

95.819  Revised 24958 

95.821  Amended 9102 

97.3  (a){28)  througrh  (44)  redesig- 
nated as  (aH29)  through  (45): 
new  (a)(28)  added:  (aK7)  and 

new  (36)  revised 18975 

97.17  (b)  revised;  (g)  removed 543 

97.19  (a)  and  (b)  revised 543 

97.21  Revised...^ SSIM 

97.29  Removed 543 

97.109  (e)  revised 18975 

97.201  (b)  revised 643«5 

97.205  (b)  revised M3A5 

(g)  added i«y76 

97.216  Redesignated  as  97.217 18975 

97.217  Redesignated  from  97.216 
18975 

97.219  Added 18975 

97.301  (f)  amended 643M 

99  Revised 591M 

Waiver 1286 

Report  and  order 9419 

Authority  citation  revised 14117 

Redesignated  as  24 18499 

Regulation  at  59  FR  18499  eff. 

date  changed  to  6-22-94 26602 

99  12  Corrected 15269 

99.13  Removed 14117 

99.53  (d)  corrected 15269 

99.101  Added 14118 

99  102  Revised „ 14118 

99.103  Revised 14118 

(a)  corrected 15289 

99  129  Added 14118 

99  130  Revised 14119 

(a)  table  correctly  revised 15269 

99.132  (a)  corrected 15269 

99.133  (a)(lXii)  revised 14119 

99.231  (a)  Table  1  correctly  re- 
vised  15270 

99  233  (a)  Table  2  corrected 15270 

Proposed  Rules: 

0-199  (Ch.  I) 11962.  25689.  26873.  33483, 

35664 

1 iU»9,  57578,  60827 

3060.  9171.  12570.  12888.  23042.  23183, 

24103,  26615 
2 5166.  31966 


3 6&373 

13 3*iIV? 

15 61299,  59977,  64541 

280.  8162 

20 25432,  28042,  37734 

21 7961,  7964,  11836 

22 53)69 

28042.  30890.  31186.  37734 

25 53169 

HT4f 

32 620«0 

36 52254 

43 620A3 

61 30754.  3;»4: 

63 64280 

64 62060 

18349,  30754.  33947 

68 65153 

5166 

69 307M.  33947 

73 S1603.  51799.  52733.  52734,  52735, 

S3902  S*5i3,  56671  56672,  566i3, 
56634,  59431  61671,  62316,  62319. 
62320  63152,  631S3,  63318,  6i319, 
63J20  63321,  636S3,  65155.  66643 

41.   i:,   iJ,   !•!.  726,  Libi),  1366,  2343. 

2344.  4020,  6230,  6231,  7237,  7238, 
7668.  7669.  7966,  8163,  9460,  10605, 
10606.  10607,  11574,  11575,  13918, 
13919.  13920,  18774,  22814,  23042, 
23043.  23183,  23184.  26874,  25875. 
26615,  27525,  28047,  29272,  29273. 
29408,  30331.  30891.  32176.  32177, 
32945,  34404.  34405.  35081.  35082, 
35292,  35293,  35785,  36893,  36894, 
36735,  36736.  37020.  37456,  37737, 

74 52256 

36666 

76 63696,  62065,  62320,  64541.  66644 

1706,  8162,  18064,  18066,  23183.  26615. 

26616.  26617.  2752fi 

80 53169 

87 53169 

90 51299,  53169,  59977 

280.  7239.  10107.  13920,  28042,  37734 

94 11746 

95 53169 

97 59701 

568.  11029.  36157 

99 53169 


Non:    SokJ'fx  »  ;«)y«  -■ijr-ir,«T  m^liciTto  '9^3  r^on^t 
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CHANGES  OCTOBER  1.  1993  THROUGH  JULY  29,  1994 


TITLE      48-FEDERAL      ACQUISI- 
TION REGULATIONS  SYSTEM 

Chapter  1— Federal  Acquisition 
Regulation  (Parts  1—99) 

Chapter    i    Ffcdcrcti    Aniuisition 

Circular  (FAC)  90-20 11368 

Technical  corrections 13769.  17723 

1.404  (c)  amended 11387 

3.104-9  (c)(2)  amended 11387 

4.900--1.904  (Subpart  4.9)  Regula- 
tion at  57  FR  44260  confirmed 

11370 

5.202  (a)(12)  amended;  interim 545 

5.207  (b)  amended 11387 

9.403  Amended;  interim 11372 

9.406-2  (a)(3)  amended;  (a)(4)  re- 
designated as  (a)(5);  new 
(a)(4).  (b)(3)  and  (4)  added;  In- 
terim  11372 

9.407-2  (a)(5)  redesignated  as 
(a)(7);  new  (a)(5)  and  (6) 
added;  interim 11373 

10.001  Regulation  at  56  FP  57131 
confirmed;  amended 11373 

10.002  Regulation  at  56  FR  67131 
confirmed;  (d)  revised 11373 

10.006  Regulation  at  56  FR  67131 

confirmed 11373 

Heading  and  (a)  revised 11374 

14.201-6  (X)  and  (y)  revised;  in- 
terim   545 

14.201-7    Regulation    at    56    FR 

67413  confirmed 11374 

14.408-1  (a)(2)  introductory  text 

revised;  interim 545 

15  Clarification 11374 

15.407  (1)  and  (m)  revised;  interim 

545 

15.804-2    Regulation    at    56    FR 

67413  confirmed 11374 

Regulation  at  57  FR  60579  con- 
firmed  11375 

15.804-3    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-4    Regulation    at    56    FR 

67414  confirmed 11374 

15.804-6    Regulation    at    56    FR 

67414  confirmed 11374 

Table  15-2  amended 11387 

15.806-1     Regulation    at    56    FR 

.   67414  confirmed 11374 

15.806-2    Regulation    at    56    FR 

67414  confirmed...  ...11374 


15.808  Regulation  at  56  FR  67414 

confirmed 11374 

15.1001  (c)(2)  revised;  interim 545 

16.204  Amended 11387 

17.203  (h)  revised;  interim 545 

19.001  Regulation  at  57  FR  60580 

confirmed 11376 

19.102  Regulation  at  57  FR  60580 
confirmed;  (f)(5)(i)  amended; 
(f)(5)(iii)  and  (iv)  redesig- 
nated as  (f)(6)  and  (7);   new 

(f)(7)  revised 11376 

Table  amended 11387 

(f)(7)  corrected 17723 

19.1001  (b)  amended 11376 

19.1006  (b)(1)  amended;  (c)(1)  and 

(2)  revised 11376 

25.101  Amended;  interim 545 

25.108  (d)(1)  amended 11377 

25.109  (d)  and  (0  revised;  (g)(2) 
redesignated  as  (g)(3);  new 
(g)(2)  added;  interim 545 

25.201  Regulation  at  57  FR  20375 
confirmed 11377 

25.202  (c)  amended;  interim 645 

25.206  (b)  revised;  interim 546 

26.300  Amended;  interim 646 

26.305  (a)  and  (c)  amended;  in- 
terim   546 

26.400  (c)  revised;  interim 546 

26.401  Amended;  interim 646 

25.402  (a)(1).  (4)  introductory 
text.  (i).  (ii).  (6)  introductory 
text,  (6).  (f)  introductory 
text  and  (2)  amended;  (a)(3) 
revised;  interim 546 

25.403  (a),  (e)  and  (h)  amended; 
(b)  and  (1)  revised;  interim 
646 

25.405  Introductory  text,  (d)  and 

(e)  amended;  interim 546 

25.406  Amended;  interim 547 

26.407  Heading  revised;  introduc- 
tory text  removed;  (a) 
through  (d)  redesignated  as 
(b)  through  (e);  new  (a),  (f) 
and  (g)  added;  new  (d) 
amended;  interim 547 

26.408  (a)(1),  (2)  and  (d)  amended; 
(a)(3)  and  (4)  added;  (c)  re- 
vised; interim 647 

25.901  (c)  revised 11378 

26.1003  (a)(2)  and  (b)(2)  amended; 

interim 547 

31.206-18  (c)(2)(iii)(A)  amended 11379 

31.205-38  (c)(2)(iii)  amended 11387 


Note  Botdfoce  page  numbers  indicate  1993  changes. 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1.   1993  THROUGH  JULY  29,  1994 


TITLE  48    Chapter  1  -Ccxi 

32.901  Revised;  interim 11380 

33.201  Amended;  Interim 11381 

33.202  Amended;  interim 11381 

33  204  Revised;  interim 11381 

33  207  Revised;  interim 11381 

33.208  Revised;  interim 11381 

33.210  Introductory  text  revised 
11381 

33.211  (a)(4)(v)  revised:  (e).  (f)  and 
(g)  redesignated  as  (f).  (g) 
and  (h);  new  (e)  added:  in- 
terim  11382 

33.214  Heading,  (a)(5)  and  (b)  re- 
vised; (a)  Introductory  text 
amended;  (d)  added;  Interim 

11382 

42.302  (aXlO)  revised:  interim 11382 

42.701  Amended 11387 

42  1401  (bKll)  revised 11383 

42  1402  (aK2)  amended 11383 

42  1403  (c)(2)  revised 11383 

42  1406  (a)  amended 11383 

45.501  Amended 11384 

45.505-1  Introduciory  text  des- 
ignated as  (a);  (a)  through 
(g)  redesignated  as  (1) 
through  (7):  new  (a)  amend- 
ed; new  (b)  added 11384 

45  506-4  (a)  revised 11384 

45  505-6  (a)  revised ;. 11384 

45  505-14  (a)  revised 11385 

47  103  (b)(2)  revised 11383 

47  200  (e)  amended 11383 

47.305-6  (f)(l)(ii)  amended 11383 

47.306-17  Added 11386 

48  104-1  (aH2Ki)  amended 11387 

52.204-3    Regulation    at    57    FR 

44260  confirmed;  amended 11371 

Corrected 17723 

62.210-1  Amended:  heading  re- 
vised  11387 

Corrected 17723 

52  210-2  Amended 11388 

Corrected 17723 

52214-27    Regulation    at    56    FR 

67415  confirmed 11374 

52.214-28    Regulation    at    56    FR 

67415  confirmed 11374 

52.215-23    Regulation    at    66    FR 

67415  confirmed .' 11374 

52.216-24    Regulation    at    56    FR 

67416  confirmed 11374 

52.215-25    Regulation    at    56    FR 

67416  confirmed 11374 

52  225-3  Amended;  interim 547 


52.225-6    Regulation    at    57    FR 

20372  confirmed 11377 

52.225-8  Amended;  interim 647 

52.225-9  Amended;  interim 547 

52.225-15  Amended;  interim 548 

52.225-17  Amended:  interim 548 

52.225-19  Amended;  interim 548 

52.225-20  Added;  Interim 548 

52.225-21  Added;  interim 548 

62.227-20  Amended;  interim 11387 

62.228-8    Introductory    text    and 

(a)(2)  amended 11388 

52.232-25  Amended;  interim 11380 

(b)     introductory     text     rein- 
stated   11388 

52.232-26  Amended;  interim 11380 

62.232-27  Amended;  interim 11380 

52.233-1  Amended;  interim 11382 

62.246-21  Amended 11388 

62.247-66  Added 11386 

53.203  (b)  revised 11934 

53.213  Heading  amended 11388 

53.214  (a)  and  (c)  amended 11388 

53.222  (e)  amended 11388 

53.301-254  Form  revised 11388 

53.301-255  Form  revised 11388 

53.302  333  Form  revised 11388 

Chapter  2  — Department  of 
Defense  (Ports  200—299) 

202.101  Amended;  interim 27668 

204.201  Introductory  text  re- 
moved; (1)  and  (2)  added;  in- 
terim  27668 

204.670-6  (bH2)  amended;  interim 

27668 

204.7003  (aXlKlKJ)  amended:  in- 
terim  27668 

206.302-5  (b)  revised;  interim 36089 

207.105  Regulation  at  58  FR  32061 

confirmed 27667 

209.106-2    Regulation    at    58    FR 

28464  confirmed 27667 

209.202  (a)(1)  amended:  interim 
27668 

209.402  Added:  interim 27668 

209.403  Amended;  Interim 27668 

209.406-2    Regulation    at    58    FR 

28464  confirmed 27667 

209.406-4    Regulation    at    68    FR 

28464  confirmed 27667 

Removed;  interim 27669 

210.001  Amended:  interim 27669 

210.002-71    Regulation   at  58   FR 

32062  confirmed 27667 
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210.011-70  (d)  removed:  interim 

27669 

210.070  Removed;  interim 27669 

214.406-3    (e)(i)     revised:     (e)(ix) 

added:  interim 27669 

215.605  Regulation  at  58  FR  28465 

confirmed 27667 

(a)   removed;    (b)   revised;    in- 
terim  27669 

215.804-3       (b)(3)(B)(2)       revised: 

(b)(3)(B)(J)  added;  interim 27669 

215.804-6   (b)(2)(A)    amended;    in- 
terim  27669 

215.807  (b)  added:  interim 27669 

215.871-3  (c)  amended;  interim 27669 

215.971-3  (d)(2)  amended;  interim 

27669 

215.975    (b)    table    amended:    in- 
terim  27669 

217  Technical  correction 26343 

217.500  Added 22760 

217.502  Revised 22760 

217.503  Removed 22760 

219  Technical  correction 15501 

219.000  Introductory  text  revised: 

interim 27670 

219.301  (a)  introductory  text  re- 
vised; interim 22131 

219.502-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.502r2    Regulation    at    58    FR 

28465  confirmed 27667 

219.502-2-70      (a)(l)(ii)      revised; 

(a)(l)(iii)  added:  interim 24959 

(a)  introductory   text  and  (c) 
revised;  (d)  added;  interim 27670 

219.504  (b)  introductory  text  re- 
vised: interim 12192 

219.602-1    Regulation    at    58    FR 

28465  confirmed 27667 

219.705-2    Regulation    at    58    FR 

28465  confirmed 27667 

Revised:  interim 27670 

219.808-1  (b)(iv)  added;  interim 27670 

219.1005  (a)  revised;  interim 27670 

219.1006  Rets  elation    at    58    FR 

28466  confirmed 27667 

219.7100-219.7105  (Subpart  219.71) 

Revised;  interim 27670 

222.71  Heading  revised;  interim 
36089 

222.101-3  (3)  amended:  interim 27671 

223.370-4    (b)(l)(ii)    introductory 

text  amended 27671 


223.7100—223.7103  (Subpart  223.71) 
Regulation    at    58    FR    28466 

confirmed 27668 

225  Technical  correction 26343 

225.000-70  (m)  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.000-71  (a)(2)  and  (c)(1)  revised; 

interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.105  (3)  and  (5)(ii)(A)  revised: 

interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.109  (a)  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.302  (b)(1)  amended 27671 

225.401  Revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 

225.402  (c)(i)  and  (ii)  revised;  in- 
terim  1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.403  (m)(4)  added 23169 

225.403-70  Amended;  introductory 

text  revised;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

Amended 23169 

225.407  Redesignated  as  225.408; 
interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.408  Redesignated  from 
225.407;  (a)(1)  and  (2)(A) 
amended:  (a)(3)  and  (4) 
added;  interim 1289 

Regulation  at  59  FR  1289  com- 
ment period  extended 5335 

225.602  (3)(ii)  revised;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.603  (l)(ii)(C)           added; 
(l)(iii)(C)(J)  revised;  interim 
1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 6335 

225.605-70  (c)  redesignated  as  (d); 

new  (c)  added;  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

225.702  Revised 27671 
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TITLE  4a    Chapter  2 -Con 

225.703  Removed 27671 

225.704  Removed 27671 

225.70+-70  Removed 27671 

225  70O2  Revised 27671 

225  7002-1(0  added 27671 

225.7002-2  (a),  (d)  and  (1)  revised: 

Interim 27671 

225.7002-4  Introductory  text  and 

(d)  added;  interim 27671 

225  7003  Removed;  Interim 27671 

225.7003-1  Removed;  interim 27671 

225.7003-2  Removed;  interim 27671 

225.7004  (a)  amended;  interim 27671 

225.7007  (a)  amended;  interim 27672 

225.7010  Introductory         text 
amended;  interim 27672 

225.7011  Revised;  Interim 27672 

225.7011-1  Amended;  Interim 27672 

225.7011-2   (a)   and   (c)   amended: 

Interim 27672 

225.7011^   (b)   Introductory   text 

amended:  Interim 27672 

225.7011-5  Amended:  Interim 27672 

225.7014  Removed 10579 

Removed;  interim 27672 

225.7014-1  Removed 10579 

Removed:  interim.... 27672 

225.7014-2  Removed 10579 

Removed;  interim 27672 

225.7014-3  Removed 10579 

Removed:  interim 27672 

225.7016-1       Introductory       text 

amended;  interim 27672 

225.7018  Reerulation    at    58    FR 
28468  connrmed 27668 

225.7018-1  Revised;  Interim 27672 

225.7018-3  Revised;  Interim 27672 

225.7019  RefiTulation    at    58    FR 
28468  connrmed 27667 

225.7020  Added:  Interim 27672 

225.7020-1  Added:  Interim 27672 

225.702(^2  Added:  Interim 27672 

225.7021  Added:  Interim 11729 

225.7022  Added:  Interim 19146 

226.7000  Revised:  Interim 27672 

226.7006  (aXl)  revised:  Interim 22131 

226.7100—226.7103  (Subpart  226.71) 

Added:  Interim 12192 

226.7100  Corrected 15501 

226.7103  (c)(2)  corrected 15501 

226.7200   (Subpart   226.72)    Added: 

interim 36089 

231  Authority  citation  revised 26144 

231.100-70  Revised;  Interim 27672 

231.206-18  (c)(2)  Introductory  text 

amended:  Interim 27672 


231.205-22   Reflation   at  58   FR 

28469  confirmed 27667 

231.303  (Subpart  231.3)  Added:  in- 
terim  26144 

231.7000-231.7002-6  (Subpart 

231.70)  Regulation  at  58  FR 

28469  confirmed 27668 

231.7000  Revised:  interim .-. 27672 

231.7001  Amended:  Interim 27672 

231.7002-1  (aXlKi)  and  (b)  revised: 

Interim 27673 

231.7002-2  (c)  redesignated  as  (b): 
new    (b)    Introductory    text 

amended;  Interim 27673 

231.7002-3  (b)(1)  amended:  In- 
terim  27673 

231.7002-4  (b)  amended:  Interim 

27673 

231.7002-5  (OKI)  amended:  interim 

27673 

232.501-1  (a)(1)  revised:  Interim 62046 

232.502-1-71    Table    3»-l    revised; 

Interim 62044 

Table  corrected 64553 

233.104  (Subpart  233.1)  Removed; 
interim 27673 

233.7000    Regulation    at    58    FR 

28470  confirmed 27668 

(a)  revised:  Interim 27673 

235.006  (b)(l)(C)(;)  Introductory 
text.  (ID  and  (III)  revised;  In- 
terim  27673 

235.015  Revised;  Interim 27673 

235.015-71  (1K3)  revised;  Interim 

27673 

236.602-1  (aKiH6KC)  added;  in- 
terim  27673 

237.171  Regulation  at  58  FR  28471 

confirmed 27667 

237.171-1    Regulation    at    58    FR 

28471  confirmed 27667 

237.171-2    Regulation    at    58    FR 

28471  confirmed 27667 

237.7400—237.7402  (Subpart  237.74) 

Added;  Interim 36089 

242.205  (1)  revised:  Interim 27673 

242.1203  (bKl)  amended;  Interim 

27674 

243.205-70  Revised;  interim 27674 

245.310  (c)(ll)(A)  amended;  In- 
terim   27674 

245.505-14  Revised;  Interim 27674 

245.607-2  Revised:  Interim 27674 

247.105  (a)(lll)(A)          revised; 
(a)(lll)(D)  amended;  Interim 
27674 
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247.571  (c)  redesignated  as  (e); 
new  (c)  and  (d)  added;  In- 
terim   10580 

247.573  (d)  added:  interim 10580 

248.270  Amended;  "Interim 27674 

249.105-1        Introductory        text 

amended;  interim ., 27674 

249.7001  (b)(1).  (4)  and  (12)'  re- 
vised; interim 27674 

249.7003  Revised;  interim 27674 

250.201  (b)  amended:  interim 27675 

250.303  (5)  and  (13)  amended;  in- 
terim  27675 

251.106  Removed;  interim 27675 

252  Technical  correction 26343 

252.203-7001  (h)  amended:  interim 

27675 

252.210-7005  Removed;  interim 27675 

252.217-7026  Amended;  interim 27675 

252.219-7000  Amended;  interim 22131 

252.219-7001  Amended;  interim 24959 

252.219-7002  Amended;  interim 24959 

252.219-7003  Amended:  interim 22131. 

27675 

252.219-7006  Amended;  interim 22131. 

24959 

252.219-7008  Removed;  interim 27675 

252.219-7009  Regulation  at  58  FR 

28472  confirmed 27667 

252.223-7002  Amended:  (a)(2)(iv) 
and  (v)  redesignated  as 
(a)(2)(v)  and  (vi);  new 
(a)(2)(lv)  added;  (b)(1)  re- 
vised; interim 27675 

252.223-7006  Regulation  at  58  FR 

28472  confirmed 27668 

Introductory  text  amended:  In- 
terim   27675 

252.225-7001  Amended:  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

252.225-7006     Amended;     heading 

revised:  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

252.226-7007     Amended;     heading 

revised:  interim 1290 

Regulation  at  59  FR  1290  com- 
ment period  extended 5335 

(c)  and  (d)  corrected 8041 

252.226-7010  Introductory  text  re- 
vised: interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.225-7011  Removed;  interim 27675 

252.225-7012  .^mended:  interim 27675 


252.225-7015     Introductory     text 

amended:  interim 27675 

252.225-7016  Regulation  at  58  FR 

28473  confirmed 27667 

252.225-7018  Amended;  interim 27675 

252.225-7023  Removed 10579 

Removed;  interim 27675 

252.225-7025  (f)  amended;  Interim 

27675 

252.225-7031     Introductory     text 

amended;  interim 27675 

252.225-7033  Regulation  at  58  FR 

28474  confirmed 27668 

252.225-7034  Added;  interim 27675 

252.225-7035  Added;  interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.226-7036  Added;  interim 1291 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

252.226-7037  Added;  interim 1292 

Regulation  at  59  FR  1291  com- 
ment period  extended 5335 

(f)(2)(iv)  corrected 8041 

252.225-7038  Added;  interim 11729 

252.225-7039  Added;  interim 19146 

Technical  correction 26343 

252.226-7000  Amended:  interim 22131 

252.226-7001  Amended:  interim 22131 

252.227-7013  Amended;  interim 27676 

252.231-7001  Regulation  at  58  FR 

28474  confirmed 27668 

Amended;  interim 27676 

252.232-7004  Amended:  interim 62046 

252.233-7000  Regulation  at  58  FR 

28475  confirmed 27668 

Amended;  interim 27676 

252.234-7000  Amended;  interim 27676 

252.234-7001  Amended;  interim 27677 

252.237-7020  Regulation  at  58  FR 

28475  confirmed 27667 

252.237-7021  Regulation  at  58  FR 

28475  confirmed 27667 

252.237-7022  Added;  interim 36090 

252.243-7000  Revised;  interim 27677 

252.246-7001  Added;  interim 27677 

262.247-7025  Added;  interim 10580 

252.248-7000  Revised:  interim 27677 

252.249-7002  Revised;  interim 27677 

263.204-70  (b)(12)(iii)(B)  amended; 

interim 27677 

263.215-70  Note  amended;  interim 

27677.  27678 

Chapter  2  Appendix  F  amended; 

interim 27670 
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TITLE  48   Chapter  2-Cpn 
Appendixes  B  and  F  amended: 
Appendix  G  revised;  Interim 

27678 

Appendix  H  added:  Interim 27700 

Appendix  I  added;  Interim 27701 

Chapter  5— General  Services 
Administration  (Parts  500—599) 


501.105  Amended 

501.603-3  Re  vised 

501.603-4  Revised 

501.603-70  (c)  and  (f)  Introductory 
text  amended;  (dKl).  (2).  (4). 
(h)(l)(l).  (4).  (IKl).  (2)  and  (3) 

revised 

(hxixv)  revised 

501.670  Removed 

501.670-1  Removed 

501.670-2  Removed 

501.670-3  Removed 

501.670-4  Removed 

501.670-5  Removed 

501.670-6  Removed 

501.704-70  (b)(2)  removed 

503.104-8  Revised 

507.305  Removed 

508.307-1  Revised 

508.705-72  Removed 

509.106-1  Removed 

509.106-2  Revised 

509.405  Removed ~ 

511.001  Removed 

514.201-72  Removed 

514.208  Removed 

514  402-1  (1)  revised 

514  404-1  (b)  revised 

514.407-2  Removed 

515.170  Removed 

515  402  Revised 

515.403  Removed „ 

515.405-1  Revised 

515.414-70  (a)  revised 

515.506-1  Removed 

516.505  Revised 

519.705-5  (d)  revised 

519.705-6  (a)  revised;  (c)  removed 


52443 
S«2a4 
56284 


519.770-1  (b)(2)(n  revised.. 

519.770-3  (a)  revised 

522  407  Removed 

525.10  Removed 

525.203       Revised;      eff. 

through  12-31-94 

Corrected 

525.205       Revised;       eff. 

through  1?  :ii-04 


1-1-94 


58284 

M694 
52443 
5244J 
52443 
52443 
5244J 
62443 
52443 
52443 
52443 
52443 
5244J 
52443 
52443 
64694 
5244J 
52443 
52443 
52443 
52443 
52443 
52443 
52443 
52443 
52443 
52443 
52443 
52443 
..32384 
52444 

52444 
52444 
52444 
52444 
52444 

69243 

...5484 


1-1-94 


69344 


525.402  (a)   amended;    eff.    1-1-94 
through  12-31-94 69244 

528.102-3  Removed 52444 

528.106-70  Removed 52444 

528.202  Revised 52444 

529.401-70  Revised 52444 

529.401-71  Removed 52444 

532.803  Removed 52444 

533.105  (aXlKlli),  (2)  and  (4)  re- 
vised  22520 

(a)  corrected 29480 

533.7103-1  (b)(1)  and  (4)  revised 22520 

Correctly  designated 29480 

536.201  Revised 52445 

536.203  Revised 52445 

536.206  Removed 52445 

536.303  Removed 52445 

536.303-70  Revised 52445 

536.303-71  (g)  removed 52445 

536.303-72  (c)  removed;  (d)  redes- 
ignated as  (c) 52445 

538.203-71  (c)  added 54524 

(d)  added;  interim 3657 

542.302  (c)  removed;  (d)  redesig- 
nated as  (c) 52445 

543.202  Revised 52445 

552  Technical  correction 5484 

552.207-70  Removed 52445 

552.216-73  (a)  amended 32384 

552.216-74  Added 32?,H'r 

552.222-82  Removed 52445 

552.225-8      Revised:      eff.      1-1-94 

through  12-31-94 69244 

552.225-9     Revised;     eff.      1-1-94 

through  12-31-94 69244 

552.225-75     Revised:     eff.     1-1-94 

through  12-31-94 69245 

552.228-70   Introductory   text   re- 
vised   52446 

552.238-74  Added 54524 

552.238-75  Added 3657 

552.246-70  Amended 64694 

Amended 15134 

570  208-1  ic)  removed 52446 

Chapter  7  — Agency  for  Inter- 
national Development  (Parts 
700-799) 

701.105  Revised  (OMB  numbers) 

33445 
701.376^  Amended  ..........................33445 

701.470  (a)(2)  amended 33445 

1  701.601  (b)(4)  amended 33445 

702.170-13  (a)  and  (b)  revised 33445 

703.403  Amended 33446 

"f)6  501  Revised 33446 


NOTE:  lotdtaC*  poQ«  r»umC)«fi  lOdicat*  1993  clx>f>3#i 


JULY  1994 
CHANGES  OCTOBER  1,  1993  THROUGH  JULY  29,  1994 


109 


710.070  (b)  amended 33446 

715.504  (a)  revised 33446 

725,705  Revised 33446 

728.105-1  (b)  amended 33446 

728.307-70  Added 33446 

737.270  Amended 33446 

749.111-71  (b)  amended 33446 

750.7109-1  Amended 33446 

750.7110-1  Amended 33446 

750.7110-2  Amended 33446 

750.7110-3  Amended 33446 

752.225-9  Amended 33447 

752.228-70  Added 33447 

752.232-70       Introductory       text 

amended 33447 

752.7004  Amended 33447 

752.7017  Revised 33447 

752.7026  Amended 33447 

752.7029  Amended 58596 

752.7033  Amended;  {b)(l)  revised 

58596 

753.1  Amended 33447 

Chapter  7  Appendix  D  revised 58596 

Appendix  J  revised 5861 1 

Appendix  H  amended 33447 

Chapter  8— Department  of 
Veterans  Aftairs  (Ports  800-899) 

836.513  Corrected 58730 

852  Technical  correction 58730 

Chapter  9— Department  of  Energy 
(Ports  900-999) 

901.103-70  (a)  amended 9103 

901.104-1  (a)(2)  amended 9103 

901.107  Added 9103 

901.201-1  (b)  and  (d)  amended 9103 

901.301     (b)     introductory     text 

amended 9103 

901.570  (b)  amended 9103 

901.601  Amended 9103 

901.602-3  (b)(3),  (c)(7)(ii)  and  (iv) 

amended 9103 

901.603-1  Amended 9103 

901.603-71  (a)  amended 9103 

901.603-72  (a)  amended 9103 

902.101  Amended 9103,  9104 

903.104-11  Added 11198 

903.203  (a)  amended 9104 

903.303  (a)  amended 9104 

903.603  (a)  amended 9104 

904.401  Amended 9104 

904.403  (a)  and  (c)  amended 9104 

904  404  (d)(3)  amended 24358 

904.601  'ci  amPTidPd      9104 


904.601-70   (b)   introductory   text 

amended:  (b)(4)  removed 9104 

904.601-71  (a)  and  (b)  amended 9104 

(b)  amended 24358 

904.702  (b)  amended 9104 

904.805  Amended 9104 

904.7000  Amended 9104 

904.7001  Amended 9104 

904.7002  Amended 9104 

904.7003  (c)  amended 9104 

904.7004  Amended 9104 

904.7100—904.7103  (Subpart  904.71) 

Added:  interim 59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

905.403  (a)  amended 9104 

905.403-70       Introductory       text 

amended 9104 

(c)  removed 24358 

905.404-1  Amended 9104 

906.303-1  (a)  amended 9104 

907.102  Amended 9104 

907.401  (f)  amended 9104 

907.402-70  (b)  introductory  text, 

(3).  (c)(l)(iv)  and  (4)  amended 

9104 

908.307  (b)  amended 9104 

908.802  (b)  amended 9104 

908.1170  (a)  and  (b)  amended 9104 

908.7101-2  (c)  amended 9104 

908.7101-3  Amended 9104 

908.7101-4  (b)  amended 9104 

908.7101-5  Amended 9104 

908.7101-6  (a)  amended 9104 

908.7101-7  (b)  amended 9104 

908.7107  (i)  amended 9105 

908.7108  (b)  amended 9105 

908.7112  Amended 9105 

908.7115  (a)  amended 9105 

908.7116  (b)  amended 9105 

908.7121  (b)  amended 9105 

912.300  Amended 9105 

912.302  (e)  amended 9105 

912.304  (c)  amended 9105 

913  Heading  amended 9105 

913.505-1  (b)(2)  amended 9105 

913.505-3  (d)(1)  amended 9105 

914.201-5  (a)(1)  amended 9105 

(b)  removed 24358 

914.406-3  (e)  amended 9105 

914.407-8  Removed 9105 

914.407-70  Removed 9105 

914.408-2  Amended 9105 

915.406-5  (a)(1)  and  (2)(lv)  amend- 
ed  9105 

(d)  removed 24358 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1993  THROUGH  JULY  29,  1994 


TITLE  48    Chapter  9 -Con 

yi6.602  (anlv)  and  (b)  amended 9105 

915.504    (b)(6)(il),     (iv)    and    (vi) 

amended 9105 

915.506  (b)  amended 9105 

915.506-2  (a)  and  (e)  amended 9105 

915.801  Amended 9105 

915.804-3  (b)(2)(lil).  (c)(8),  {g)  and 

(i)  amended 9105 

915.804-6  (e)  and  (i)  amended 9106 

915  805-5  (c)(1)  amended 9105 

915  807  (d)(5)(h)  amended 9105 

915.903  (f)  amended 9105 

915.970-4  (c)  amended 9105 

915.970-8  (b)(1)  and  (h)(1)  amend- 
ed; (b)(2)(iv)(C)  redesl^ated 
a8(c) 9105 

915.971-4  (h)  amended 9105 

915.1003  (a)  amended 9105 

916.203-4  (d)(2)  amended 9105 

916.207-3  (d)  amended 9105 

916  306  (c)(2)  amended 9105 

916.404-2  (d)  amended 9105 

916.405  (e)  amended 9105 

917.71  Removed 24358 

917.504  (b)(9)(l)  amended 9105 

917.7003  (b)(3)  and  (e)  amended 9105 

917.7006  Amended 9105 

917.7200  (b)  amended 9105 

917.7300  (b)  amended 9105 

917.7301-4  (a)(9)  amended 9105 

917.7303  (b)  amended 9105 

917.7401  Amended 9105 

917.7402  (c)(3)  amended 9105 

917.7403  (b)  amended 9105 

917.7502  (b)  amended 9106 

919.201  (c)  amended 9106 

919.501  (c)  amended 9106 

919.705-2  (a)  amended 24359 

919.705-6  Amended 9106 

919.708  (C)  amended 9106 

920  102  Amended 9106 

920  106  Revised 9106 

922.103-4  (d)(1)  amended 9106 

922.470  (a)  amended 9106 

922.471  (e)  and  (g:)(2)(ili)  amended 
9106 

922.473  (a)  and  (b)  amended 9106 

922  608-5  Amended 9106 

922.800  Amended 9106 

922.804-2  (a)(1)  amended 9106 

923  Heading  revised 9106 

923.7001  (a)  amended 9106 

923.7002  (b)  introductory  text  and 

(d)  amended 9106 

924.103  (b)(2)  amended 9106 

924.202  (b)  amended 9106 


925.108  (b)  amended 9106 

925.204  (d)  designation  removed 
9106 

925.702  (Subpart  925.7)  Added;  in- 
terim  59684 

Regulation  at  58  FR  59684  con- 
firmed  6221 

925.901  (Subpart  925.9)  Revised 9106 

928.202-70  Amended 9106 

932.501-2  (a)(3)  amended 9106 

932.803  (d)  amended 9106 

932.970  (a)(1),  (2).  (b)  heading,  (1) 

and  (2)  amended 9106 

932.7003  (a)  amended 9106 

932.700+-2  (d)  amended 9106 

932.7004-3  (b)  amended 9106 

933.103  (a),  (d)(5)  and  (e)  amended 
9106 

933.104  (a)(3),  (4)(ili).  concluding 
text,  (5)(i).  (6),  (b)  and  (c)(2) 
amended 9106 

933.105  (a)(l)(il).  (g)  and  (h) 
amended 9107 

933.170  (b)  through  (e)  amended 

9107 

935.016-3  Amended 9107 

935.016-4     (b)(5).      (c)     and     (d) 

amended 9107 

935.016-5  (b)(l)(ii)  amended 9107 

935.016-6  (a)  amended 9107 

935.016-7  (d)(4)  amended 9107 

935.016-8  (a)(5),  (e)(1).  (10)  and  (11) 

amended 9107 

935.016-9        Introductory        text 

amended 9107 

935.070  Amended 9107 

936.70  Removed 24359 

936.73  Removed 24359 

936.202  (a)  amended 9107 

936.601  Amended ....9107 

936.602-3  (c)(5)  amended 9107 

936.602-4  (b)  amended 9107 

936.603  Amended 9107 

936.605  (c)(1)  and  (3)  amended 9107 

936.606  (f)  amended 9107 

936.702    (Subpart    936.7)    Heading 

revised 9107 

936.7002-3  (a)  amended 9107 

936.7003-1  Amended 9107 

937.205  (Subpart  937.2)  Heading 
revised;  redesignated  as 
937.207 9107 

937.207  (Subpart  937.2)  Redesig- 
nated from  937.206;  heading 
revised;  (b)  designation  and 
(7)  removed 9107 
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942.003  (b)  amended 9107 

942.101  (b)  amended 9107 

942.705-1  (a)(3)  amended 9107 

942.705-3  Amended 9107 

942.705-4  Amended 9107 

942.705-5  Amended 9107 

942.708    Undesignated    text    des- 
ignated as  (b) 9107 

942.803  (c)(3)(vii)  amended 9107 

942.1401  Amended 9107 

942.1402  (a)(2)  amended 9107 

942.1403-1  (a)  and  (c)(1)  amended 

9107 

942.1403-2  (a)  amended 9107 

943.170  (g)  Introductory  text.  (1) 

and  (3)  amended 9107 

943.301  (c)  amended 24359 

944.302  (a)  and  (c)  amended 9107 

944.305-1  (a)  amended 9107 

944.307  (b)  amended 9107 

945.102-70  Introductory  text  and 

(c)  amended 9107 

945.104-70  (a)(5).  (6).  (7)  and  (11) 

amended 9108 

945.303-1        Introductory        text 

amended 9108 

945.304  (c)  and  (d)  amended 9108 

945.505-14  Table  amended 9108 

945.570-2  (a),  (b)(1).  (2)  and  (g)  in- 
troductory text  amended 9108 

945.607-2  (b)  amended 9108 

945.608-2  (b)(l)(il)  amended 9108 

945.608-6  (a)  and  (b)  amended 9108 

949.111  (a)  and  (c)  amended 9108 

949.501  (a)  designation  removed; 

amended 9108 

950.104  Amended 9108 

950.7003  (b)  amended 9108 

950.7006  (a)  amended 9108 

950.7101  (a),  (c)(2).  (d).  (e)  and  (g) 

amended 9108 

951.102  (a)  and  (c)(1)  amended 9108 

951.102-1  (Subpart  952.1)  Heading 

and  (a)  amended 9108 

952.1  Removed 24359 

952  202-1  Amended 9108 

952  204-2  Amended 9108 

952  204-70       Introductory       text 

amended 9108 

952.204-71  Amended 9108 

952.204-72       Introductory       text 

amended 9108 

952.204-73  Amended;  Interim             596*4 
Regulation  at  58  FR  59684  con- 
firmed  6221 

Amended 9108 


952.208-7        Introductory        text 

amended 9108 

952.208-70       Introductory       text 

amended 9108 

952.209-70  Amended 9108 

952.209-71  Amended 9108 

952.212-70       Introductory       text 

amended 9109 

952.212-71       Introductory       text 

amended 9109 

952.212-72  Amended 9109.  24359 

952.212-73       Introductory       text 

amended 9109 

952.215-22  Amended 9109 

952.215-70  Amended 9109 

Removed 24359 

952.216-15  Amended 9109 

952.22:^71  Amended 9109 

952.223-72  Amended 9109 

952.223-75       Introductory       text 

amended 9109 

952.224-70  Amended 9109 

952.227-71  Amended 9109 

952.227-75  Amended 9109 

952.227-76  Amended 9109 

952.227-77  Amended 9109 

952.227-78  Amended 9109 

952.227-79       Introductory       text 

amended 9109 

952.227-80       Introductory       text 

amended 9109 

952.227-82  Amended 9109 

952.233-2  Amended 9109 

952.235-70  Amended 9109 

952.236-70  Amended 9109 

952.236-71  Amended 9109 

952.236-72       Introductory       text 

amended 9109 

952.249-70  Amended 9109 

952.251-70  Amended 9109 

970.0000  Amended 9109 

970.0001  (b)    introductory    text 
amended 9109 

970.0404-1  Amended 9109 

970.04O4-2    (b).    (d)(2)(l)   and   (ii) 

amended 9109 

970.0404-3  (a)  and  (b)  amended 9109 

970.0404-4  (d)  added;  interim 59664 

Regulation  at  58  FR  59684  con- 
firmed  6221 

(a)(3)  removed 24359 

970.0406  Amended 9109 

970.0803  (b)  amended 9109 

970.0905  Amended 9109 

970.1001  Amended 9109 

970.1509-1  (b)  amended 9109 
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TITLE  48    Chapter  9-Con 

970.1509-2  Heading  amended 9109 

970.1509^  (bK6)  amended 9109 

970.1509-6      (bXlWlll)      and      (e) 

amended 9109 

970.1509-8  (d)   table,   (e)  and   (g) 

amended 9109 

970.2201  (a)  and  (b)(3)  amended 9109 

970.2271  (b)(1).  (2)  and  (3)  amend- 
ed  9110 

970.2272  (bK2)  amended 9110 

(a)  amended 24359 

970.2273  (a)(7).  (8).  (b)  Introduc- 
tory   text.    (3).    (cKlKlv).    (2) 

and  (d)  amended 9110 

970.2303-2  (e)  added 5531 

(d)  amended 9110 

970.2901  (b)  amended 9110 

970.2902  Introductory  text 
amended 9110 

970.3001-2  Amended 9110 

970.3101-1  (c)  amended 9110 

970.3101-2  (bMl)  amended 9110 

970.3102-1  (b)  and  (c)  amended 9110 

970.3102-2  (h)(2)(il).  (lK2Klv). 
(6)(iv).  (7)  heading,  (iKA)  and 

(11)  amended 9110 

970.3102-5  (a)  amended 9110 

970.3102-9  Amended 9110 

970.3102-17  (a)(1)  and  (b)  Intro- 
ductory text  heading  amend- 
ed  9110 

970.3102-18  Amended 9110 

970.3102-19  (d)  introductory  text. 
(5)  concluding  text.  (eXD  and 

(2Klil)  amended 9110 

970.3102-20  Revised 61628 

(d)  amended 9110 

970.3102-21  (b)(3)  Introductory 
text    and     concluding     text 

amended 9110 

970.3102-22  Amended 9110 

970.3103  (c)  added 61628 

970.3201  Amended 9110 

970.3271  Amended 9110 

970.5101  (c)  amended 9110 

970.5203-1  Amended 9110 

970.520a-2  Amended 9110 

970.5203-3  Amended 9110 

970.5204-1  Amended 9110 

970.5204-2       Introductory       text 

added 9110 

970.5204^  Amended 9110 

970.5204-5  Revised 9110 

970.5204-6  Amended 9110 

970.5204-8  Amended  . .  ...9110 


970.5204-9  Amended:  Introductory 

text  added 9110 

970.5204-11       Introductory       text 

added 9110 

970.5204-12      Introductory      text 

added 9110 

Amended 24359 

970.5204-13  (e)(33)  revised 61628 

Amended;     introductory     text 
added 9110 

970.5204-14  (e)(31)  revised 61628 

Amended;     introductory     text 
added 9110 

970.5204-15    Amended;     introduc- 
tory text  added 9111 

970.5204-16      Introductory      text 

added 9111 

970.5204-17    Amended;    introduc- 
tory text  added 9111 

970.5204-18    Amended;    introduc- 
tory text  added 9111 

970.5204-19      Introductory      text 

added 9111 

970.5204-21     Amended;    introduc- 
tory text  added 9111 

970.5204-22      Introductory       text 

added 9111 

970.5204-23      Introductory      text 

added 9111 

970.5204-24    Amended:    introduc- 
tory text  added 9111 

970.5204-25      Introductory       text 

added 9111 

970.5204-26      Introductory      text 

amended 9111 

970.5204-28      Introductory      text 

added 9111 

970.5204-29      Introductory      text 

added 9111 

970.5204-30  Revised 9111 

970.5204-31     Amended;    introduc- 
tory text  added 9111 

970.5204-32  Amended 9111 

970.5204-33  (a)  and  (b)  amended 

9111 

970.5204-34  Amended 9111 

Removed 24359 

970.5204-35  Heading  amended;  in- 
troductory text  added 9111 

Amended 24359 

970.5204-36  Heading  amended:  in- 
troductory text  added 9111 

970.5204-37  Amended 9111 

970.5204-38  Amended 9111 

970.5204-m  Amended 9111 
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970.5204-42      Introductory      text 

added 9111 

970.5204-43     Amended;     introduc- 
tory text  added 9112 

970.5204-45    Amended;     introduc- 
tory text  revised;  amended 

9112 

970.5204-50  Amended 9112 

970.5204-52  Amended 9112 

970.5204-54    Amended;    introduc- 
tory text  added 9112 

970.5204-56    Amended;    introduc- 
tory text  added 9112 

970.5204-56    Amended;     introduc- 
tory text  added 9112 

970.5204-57  Amended 9112 

970.5204-58      Introductory      text 

amended 9112 

970.5204-60  Amended 9112 

970.5204-61  Added 61628 

Amended:     introductory     text 

added 9112 

970.5204-62  Added 5531 

970.7102  Amended 9112 

970.7104-7  Table  amended 9112 

970.7104-9  (b)  amended 9112 

970.7104-12  (a)  amended 9112 

970.7104-19  (b)  amended 9112 

970.7104-22  (a)  amended 9112 

970.7104-24  Amended 9112 

970.7104-25  Amended 9112 

970.7104-27  (a)(2)  amended 9112 

970.7104-28  (c)  and  (d)  amended 

9112 


970.7107  (e).  (f)  and  (g)  amended 

970.7108  (a),  (c)  and  (h)  amended 


.9112 


.9112 


971.101  Amended 9113 

971.102  Amended 9113 

971.103  (a)  introductory  text  and 

(b)  amended 9113 

971.202  Amended 9113 

Chapter  15— Environmental  Pro- 
tection Agency  (Parts 
1500-1599) 

1501.301  Amended 18976 

1501.370  Revised  (0MB  numbers) 

18619 

Heading  revised;  table  amend- 
ed (OMB  numbers) 32134 

1501.602-3  (c)(2)  and  (3)  amended 

18976 

1502  1  Revised 18977 

1503.301  Amended 18976 


1503.408-1  Amended 18976 

1503.409  Amended 18976 

1503.502  Amended 18976 

1506.202  Amended 18976 

1509.170-4  (b)(1),   (2),  (3).  (d).   (e) 

and  (f)  amended 18976 

1509.505-70     Redesignated     from 

1509.506 18619 

1509.506  Redesigrnated  as  1509.505- 
70;  new  1509.506  redesignated 
from  1509.507  and  (b)  amend- 
ed  18619 

(b)  amended 18976 

1509.507  Redesignated  as  1509.506 
18619 

1509.507-1  Redesignated  from 
1509.508;  heading  revised. 
(a)(1)  and  (b)  amended;  (c)  re- 
moved  18619 

1509.507-2  Added 18619 

1509.508  Redesignated  as  1509.507- 
1;  new  1509.508  redesignated 
from  1509.509 18619 

1509.509  Redesignated  as  1509.508 
18619 

1510.007  Amended 18976 

1510.011-80  Added 18619 

1512.104  (b)  amended 18619 

1514.201-7  Amended 18976 

1514.404-1  Amended 18976 

1515.604  (a)  amended 18976 

1515.608  (e)  amended 18976 

1515.609  (b)  amended 18976 

1515.610-70  (b)  amended 18976 

1515.612  (a)(1)  introductory  text, 

(i),  (ii)  and  (2)  introductory 

text  amended 18976 

1515.804-3  Amended 18976 

1515.902  (c)  amended 18976 

1515.1003  Amended 18976 

1516.404-276  (a)  introductory  text 

amended 18976 

1516.404-277     Introductory     text 

amended 18976 

1516.603-3  Amended 18976 

1517.202  (a)  amended 18976 

1522  608-4  Amended 18976 

1522.803  Amended 18976 

1522.1306  Amended 18976 

1522  1403  Amended 18976 

1527  409  Added 18620 

1530.304  Amended 18976 

1531.101  Amended 18976 

1532  102  Amended 18977 

1533.209  Amended 18977 
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TITLE  48    Chapter  15-Con. 
1633.212  (aH3)  and  (bH4)  amended 

18977 

1536.201  (d)  and  (e)  amended 18977 

1536.209  (C)  amended 18977 

1536.602-2  Revised 18977 

1536.602-4  Amended 18977 

1542  705-1  (a)  and  (bxlHi)  amend- 
ed  18977 

1542.708  (c)  amended 18977 

1542.1202  (a)  and  (b)  amended 18977 

1542.1203(c)  amended 18977 

1545.403  amended 18977 

1552.209-70      Introductory      text 

amended 18620 

1552.209-71  Amended 18620 

1552.209-72      Introductory      text 

amended 18620 

1552.209-73  Added 18620 

1552.209-74  Added 18620 

1552.210-80  Added 18623 

1552.212-71  Amended 18624 

1552.227-76  Added 18624 

1552.242-70  (a)  amended 18977 

Chapter  16  — Office  of  Personnel 
Management  Federal  Employ- 
GGs  Health  Benefits  Acquisition 
Regulation  (Ports  1600-1699) 

1601  Technical  correction 28487 

1601.102  Existing  text  designated 

as  (a);  (b)  added 14764 

1602  Technical  correction 28487 

1602.170-11  Revised 14764 

1609  Technical  correction 28487 

1609.470—1609.471  (Subpart  1609.4) 

Added 14764 

1609.701  Redesignated  as  1609.7001 

14764 

1609.7001       Redesignated      from 

1609.701 14764 

(a)(7),  (b)(7)  and  (8)  added 14765 

1615  Technical  correction 28487 

1615.802  (a)  and  (c)  redesignated 
as  (a)(1)  and  (2):  new  (a)(1) 
and     (b)(3)     revised;     (b)(4) 

added 14765 

1615.804-70  Revised 14765 

1632  Technical  correction 28487 

1632.617  Revised 14765 

1633—1649  (Subchapter  G)  Head- 
ing added 14765 

1642  Added 14765 

Technical  correction 28487 

1646  Technical  correction 28487 

1646.270  (Subpart  1646.2)  Added 14767 

NOTE:  Bokltoc*  pog*  numben  lodtccrte  1993  cfvangei 


1646.301  (Subpart  1646.';  Heading 

added 14767 

1652  Technical  correction 28487 

1652.000  Amended 14767 

1652.370  Table  amended 14767 

Chapter  18- Notional  Aeronautics 
end  Space  Administration  (Parts 
1800-1899) 

1801.105  (a)  table  amended  (OMB 

numbers) 12193 

1801.370  (aKlKi).  (11),  (iii),  (2K1), 

(iv),  (5)  and  (b)  revised 12193 

(aMlKi)  table,  (ii)  table  and  (b) 

table  amended 21667 

1801.601—1801.670  (Subpart  1801.6) 

Heading  revised 29961 

1801.602-3  (b)(1)  designation  and 
(2)  removed;  (b)(i)  through 
(iv)    redesignated    as    (b)(1) 

through  (4) 12194 

1801.670  (b)  amended 21667 

1802.101  Amended 29961 

1804  402  Amended 12194 

1804.404-70  Amended 12194 

1804.601—1804.677-6  (Subpart 

1804.6)  Table  1804-1  added 12196 

1804.671-3  Amended 12194 

1804.671-4  Introductory  text,  (k). 
(n)  table,  (r).  (s)  and  (u)  table 
amended;  (v)  through  (y)  and 
(z)  through  (ttt)  redesig- 
nated as  (w)  through  (z)  and 
(bb)  through  (vvv);  new  (vv) 
revised;  new  (ooH7)  redesig- 
nated as  (oo)(8);  (v),  (aa)  and 
new  (oo)(7)  added 12194 

1804.675  Removed;  interim 23801 

1804.675-1  Removed;  interim 23801 

1804.676  Table  1804-1  removed 12195 

1804.677  Removed 10079 

1804.677-1  Removed 10079 

1804.677-2  Removed 10079 

1804.677-3  Removed 10079 

1804.677-4  Removed 10079 

1804.677-5  Removed 10079 

1804.677-6  Removed 10079 

1804.7102^  (a)  table  amended 29961 

1804.7103-2  Table  amended 29961 

1805.202  Existing  text  designated 

as  (a);  (b)  added;  interim 69246 

1805.207  (c)  added 59168 

(a)  amended 29961 

1805.303-71  (b)  Introductory  text 

revised;  (b)(1)  amended 29961 

1807.002-71  Added 29963 
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1807.103  (a)(1)  and  (b)  revised;  in- 
terim  61629 

1807.170-1  (a)  revised;  interim 58792 

(b)(ll)    amended;    (d)(l)(i)    re- 
vised; interim 61630 

(d)(4)  added;  interim 11200 

(b)(l)(iv)      and      (v)      revised; 

(b)(l)(vi)  added 29963 

1807.170-2  Revised 29963 

1807.170-4  Added;  interim 61630 

1807.7102  (a)  amended;  interim 61630 

(b)  revised 29961 

1807.7103-1  (b)  amended;  interim 

61630 

1807.7103-2  (a)  amended;  interim 

61630 

1807.7105  Removed:  new  1807.7105 
redesignated    from    1807.7106 

and  revised;  interim 61630 

1807.7106  Redesignated  as 
1807.7105;  new  1807.7106  redes- 
ignated from  1807.7107;  in- 
terim  61630 

1807.7107  Redesignated  as 
1807.7106;  interim 61630 

1808.802  Amended 12197 

1808.1100  Revised 12197 

1809.200  Revised 12197 

1809.500—1809.507-2  (Subpart 

1809.5)  Heading  revised 29961 

1810.002  Amended 12197 

1814.201-70  Added 21667 

1814.406-3  (a)  revised 12197 

1814.406-4  (a)  designation  and  (b) 

removed 12197 

1814.406-5  (b)(1)  revised 12197 

1815.406  (c)  and  (d)  added;  in- 
terim  61630 

(c)  amended 11199 

1815.406-71  Added 21667 

1815.407-70  (j)  and  (k)  added;  in- 
terim  61631 

1815.570  Revised 12197 

1815.610  Revised 10081 

1815.611  Added 54299 

1815.613-70  Revised 10081 

(c)  amended 21667 

1815.613-71  (b)(5)(i)  revised;  (b)(6) 
removed;  (b)(7)  and  (8)  redes- 
ignated as  (b)(6)  and  (7) 54299 

(b)(4)  revised;  interim 61631 

(a)  revised 10081 

(b)(4)(i)  and  (ii)  amended 11199 

1815.613-72  Heading  revised;  text 
redesignated  as  (a);  (b) 
added;  interim  61631 


1815.804-3  (e)(3)  amended;   (e)(4) 

removed 29961 

1815.807-70  (d)(1)  revised 12197 

1815.807-71  Amended 29961 

1815.970-3  (b)  amended 29961 

1816.307-70  (h)  added;  interim 22521 

1816.404  Revised 52446 

1816.405  Revised 52449 

1816.603-3  (a)(1)  designation,  (2). 

and  (3)  removed;  (a)  amend- 
ed; (a)(l)(i)  through  (xi)  re- 
designated as  (a)(1)  through 

(11) 12197 

1817.504  (a)  amended 12197 

1819.505-70  Added;  interim 38131 

1822.103-4  Amended 29962 

1822.870  (a)  amended 29962 

1823.7002  (c)  revised 29962 

1824.102  Revised 12197 

1824.202  (a)  revised 12197 

1825.71  Removed 29962 

1825.604  (e)  amended 12197 

1825.7003  Amended 29962 

1825.7004  Amended 29962 

1828.371  Revised;  interim 54050 

1828.373  Removed;  interim 54051 

1831.205-18  Added;  interim 22521 

1831.206-«70  Added 12198 

1831.205-671  Added 12198 

1832.402-1  Amended 12198 

1832.702-70  (d)  amended 12198 

1832.705-2  Removed  .T. 12198 

1832.705-270  (b)  amended 12198 

1833.211    Regulation    at    58    FR 

44462  confirmed 53138 

1833.211-70  Regulation  at  58  FR 

44462  confirmed 53138 

1834  Revised;  interim 58792 

1834.000  Amended 10080 

1834.001  (b)  amended 10080 

1834.005-1  (b)(3)  corrected 68687 

(a)  revised 10080 

1835.003  (c)  revised 12198 

1837.200  Revised 12198 

1839.7003-4  (a)(6)  added 59189 

1839.7003-5  (a)(2)  revised 29962 

1839.7008  Added 59189 

1842.173  Amended 12198 

1842.202-72  Amended T 12198 

1842.270  Revised 21667 

1842,801  Revised 38131 

1842.7201—1842.7201  (Subpart 

1842.72)  Added;  interim 23801 

1843.101  Redesignated  as 

1843.7001;  interim 29964 

1843.101—1843.105  (Subpart  1843.1) 

Added;  interim 23803 


Note:  Boidlocs  poge  numbvn  tndlcatv  1993  chonget. 
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TITLE  48    Chapter  18-Con 
RedesigTiated                             as 
1843.7001—1843.7005       Subpart 
1843.70);  interim 29964 

1843.102  Redesigrnated  as 
1843.7002;  Interim 29964 

1843.103  Redesignated  as 
1843.7003;  interim 29964 

1843. 104  Redesignated  as 
1843.7004;  interim 29964 

1843.105  Redesigrnated  ft-om 
1843.7006;  interim 29964 

1843.7001  Redesigrnated  from 
1843.101;  interim 29964 

1843.7001-1843.7005  (Subpart 
1843.70)  Redesigrnated  from 
1843.101—1843.105  (Subpart 
1843.1);  heading  revised;  in- 
terim  29964 

1843.7002  Redesignated  from 
1843.102;  interim 29964 

1843.7003  Redesignated  from 
1843.103;  interim 29964 

1843.7004  Redesignated  from 
1843.104;  interim 29964 

1843.7005  Redesignated  from 
1843.105;  interim 29964 

1845.302-1  (c)  added;  interim 13250 

Regulation  at  59  FR  13250  eff. 

date  corrected  to  3-21-94 27312 

1845.302-70  Revised 12198 

1846.270  (a)  amended 12198 

1847.200-70  Revised 12199 

1852.103  (a)(1)  amended 29962 

1852.204-71  Removed;  interim 23802 

1852.204-72  Removed;  interim 23802 

1852.209-71  Introductory  text  re- 
vised  29962 

1852.215-70  Amended;  interim 61631 

1852.215-81  Added;  interim 61631 

Amended 11199 

1852.215-^  Added;  Interim 61632 

1852.215-83  Added;  interim 61632 

1852.216-76  Revised 52449 

1852.216-77  Added 52449 

(d)  added , 21668 

1852.216-83  Amended 52450 

1852.216-84  Amended 62450 

1852.216-85  Revised '. „.  52450 

1852.216-68  Added 52450 

1852.216-89  Added;  interim 22621 

Introductory  text  revised;  In- 
terim  29964 

1852.225-74  Removed 29962 

1852.225-75  Removed 29962 

1852.228-72  Revised;  interim 54051 

1852.228-76  Revi.Ked    interim  54052 


1852.228-78  Added;  interim 54061 

1852.231-71  Added 12199 

1852.234-70  Added;  interim 58794 

Amended 10080 

1852.234-71  Added;  interim 58794 

Amended 10080 

1852.237-71  Amended 12199 

1852.239-70  Added 59189 

Coi.ccted 62556 

1852.242-70  Amended 21668 

1852.242-73  Added;  interim 23802 

1852.242-74  Added;  interim 23802 

1853.204-70  Heading  amended;  (o) 

removed 10079 

1853.242-72  Revised 38132 

1870.103  Appendix  I  amended 12199 

1870.303  Appendix  I  amended 54300 

Appendix  I  amended;  interim 

61632,  61633.  61634 

Appendix  I  amended 10079,  11200, 

12199 
1870.501—1870.503  (Subpart  1870.5) 

Added;  interim 58795 

1870.502  Amended 10080 

1870.503  Appendix  I  corrected 68687 

Appendix  I  amended 10081 

1871  Added;  eff.  in  part  to  6-30-97 

54300 

1871.102  (b)  added  (effective  date 

pending) 54301 

Chapter  28— Department  of 
Justice  (Parts  2800-2899) 

2801.601  Revised 68774 

2801.601-70  Removed 66775 

2801.602-70  Revised 68775 

2801.603  Revised 68776 

2801.603-2  (dK3)  correctly  revised 

13661 

2802.102  (a)  revised 68778 

2806.304  (a)  amended 68778 

2806.501  (b)  revised 68779 

2806.502  Revised 68779 

2807.102  (b)  revised 68779 

2807.103  (a)  revised 68779 

2807.170-1  (a)  amended 10080 

2807.7001  (b)(1)  amended 68779 

Chapter  61— General  Services 
Administration  Board  of  Con- 
tract Appeals  (Ports 
6100-6199) 

6101  Revised 69250 
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Chapter  99— Cost  Accounting 
Standards  Board,  Office  of  Fed- 
eral Procurement  Policy,  Office 
of  Management  and  Budget 
(Parts  9900-9999) 

9903.201-1    (b)   introductory    text 

and  (15)  revised 58801 

9903.201-2  (a)(1),  (2),  (b)(1),  (2)  and 

(d)  revised;  (a)(3)  removed 58801 

(a)(2)  and  (b)(1)  corrected 65556 

9903.201-3  Amended 58802 

Corrected 61844.65556 

9903.201-4  (c)(1)  revised 58802 

Corrected 65556 

9903.202-1   (b)(1).   (2)  and  (c)  re- 
vised  58802 

9903.301  Amended 58802 


Proposed  Rules: 


.69588 
.69588 
69588 

..29696 


8 69588 

14454 

9 63494 

8108.  14455 

10 29696 

12 69588 

13 „ 59616,  69588 

14 59618,  69588 


7714 

15 59618.  64824.  69588 

5750.  8108.  13164.  14457.  14458,  16388, 

16389 

16 69588 

19 16390 

25 16391 

28 16392 

31 5750,  14458,  16393 

32 23776 

35 13164 

3<j  29696 

42""!!!!!!!!!!!!!!"!!!!!!!!!!!!"!!5756]8ioB!  14459 

44 16393 

45 14460,  14461.  14462,  14464 

46 5750,  14466 

47 14467 

49 69588 

51 14454 

52 59618.  63492,  63494.  64826,  69588 

5750.  13164.  H454.  H4!>5.  14459,  14462. 

14464.  14467,  14468,  16389,  16390. 
16391,  16392.  16393.  23776 


53 69588 

209 58315,  58316,  60244 

36895 

211 31584,  33253 

215 31189 

217 58317 

219 15151 

225 17756,  19753 

227 31584,  33253 

235 58673 

242 58315.  58317,  60244 

245 12223,  26186   28327 

252 58316.  60244 

12223,  15151,  28327   31584.  33263,  35895 

300—399  (Ch.  3) 3040 

500—599  (Ch.  5) 8589 

5561 


516. 
519. 
538. 
546. 


2345 

8590 

32405 

552 2345,  5561.  6231.  8690,  32405 

837 54548 

852 54548 

871 6942 

900-999  (Ch.  9) 9682 

904 63553 

912 5751,  9277 

917 63553 

926 35294 

927 14693 

936 63553 

939 63556 

943 63553 

951 14593 

952 63553 

5751.  9277.  14592,  36294 

970 63553 

5751.  9277.  14693,  36294 

1200-1299  (Ch.  12) 4622 

1400—1499  (Ch.  14) 9718,  36108 

1807 24104 

1815 9961,  24104 

1819 6974 

1831 33254 

1837 9951,  18518 

1846 7966 

1852 5974.  7966.  9951.  18518.  33254 

1901— 1953  (Ch.  19) 16390,  18090 

5419 21964 

5452 21954.  21956 

9903 15696 

9904 589S9 

26774 

9990—9999  (Ch.  99) 26772 
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TITLE  49-TRANSPORTATION 

Subtitle  A  — Office  of  ttie  Secretary 
of  Transportation  (Parts  1  —99) 

1.22  Revised 10061 

1.23  Revised 10062 

1.26  (b)  amended 10063 

1.26  (a)  revised 10063 

1.43  (c)  amended 10061.  10063 

1.45  (e)(2)  amended 10061 

1.47  (p)(2)  amended 10061 

1.48  (CO  amended 10061 

1.56  Revised 10063 

1  56a  Revised 10063 

1.56b  Added 10064 

1.57  (q)  added 32134 

1.57b  Heading  revised 10064 

1.63    Heading    and    Introductory 

text  amended 10064 

1.66  (c)(1)  amended 10061 

(c)  Introductory  text  amended 

10064 

1.66  (X)  removed;  (z)  added 36988 

7.11  Amended 10061 

7.53  (c)  amended 10061 

7.97  (e)  amended 10061 

7  Appendix  D  revised 66824 

8.11  (b)(1)  amended 10061.  10064 

10  Authority  citation  revised 67697 

10.61  (a)  amended 67697 

10  Appendixes  A  and  D  amended 

67697 

Appendix  A  corrected 13662 

19  Added;  interim 15639 

28.170  (I)  amended 10061 

37  Nomenclature  change 63101 

37.3  Amended 63101 

37.7  (b)  revised 63101 

37.9  (d)  revised 63102 

37.15  Added 17447 

37.47  (cKl)  revised 63102 

37.51  (c)(1)  revised 63102 

37.87  (d)  redesignated  as  (e);  new 

(d)  added 63102 

37.165  (g)  revised 63103 

37.167  (J)  added 63103 

37  Appendix  A  amended 36211 

38  Authority  ciUtion  revised 63103 

38.113  Amended 63103 

38  125  (d)(2)  revised 63103 

40  Authority  citation  revised 7364 

40. 1-— 40.19  Designated  as  Subpart 

A  and  revised 7364 

40.21—40.39    Designated   as   Sub- 
part B 7355 


40.25  (0(10)  revised 7356 

40.29  (bM2)  revised;  (b)(3)  added 

7356 

40.33  (e),  (f)  and  (g)  revised;  (h) 
redesignated  as  (1);  new  (h) 
added 7356 

40  51-40  83  (Subpart  Ci  Added 7357 

Chapter  I— Researchi  ar>d  Special 
Programs  Administration.  De- 
partment of  Transportation 
(Parts  100-199) 

107  Authority  citation  revised 51527 

Clarincation 53626 

Filing  requirements 22132 

107.117  (a)  amended 51527 

107.101—107.123  (Subpart  B)  Ap- 
pendix B  amended 51527 

107.202  (d)  amended 51527 

107.315  (c)  and  (d)  amended 51527 

107.327  (a)(l)(ill)  amended 51527 

107.502  (0(1)  corrected;  CFR  cor- 
rection  30530 

107.601  (e)  amended 32932 

107.606  (d)  amended 51527 

(f)  amended 32932 

107.608  (a)  revised 32932 

107.620   (c)    redesignated   as   (d); 

new  (c)  added 32932 

171  Authority  citation  revised 51527 

Clarification 53626 

Filing  requirements 22132 

171.6(b)(2)  table  amended 51527 

171.7  (a)(3)  table  amended 28490,  38052 

171.8  Amended 51528 

Amended 38052 

171.9  (b)(4)  amended 51528 

171.12  (b)(5)  revised 38052 

171.14  (b)(5)  removed:  (bK6)(Iil) 
added 66303 

171.15  Authority  citation  re- 
moved      51528 

172  Author! ty  citation  revised . .       5 1 528 
172.101  Table  amended 51528,  51529 

Appendixes  A  and  B  amended 

51531 

Table  amended 28491,  38052 

Table  corrected 35411,  37537 

172.101  Appendix  A  amended 31823, 

31824 

172.102  (c)(1),  (3)  and  (6)  amended 
51531 

(c)(1)  and  (3)  Introductory  text 

amended 28493 

(c)(3)  amended 38064 
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172.202  (a)(2)  amended 51531 

172.203  (k)  introductory  text,  (3), 
(4)(iii)  and  (iv)  amended 51531 

172.322  (b)  and  (e)(2)  revised 38064 

172.400a  (a)(6)  amended 51531 

172.406  (a)(2)  and  (e)(1)  amended 

51531 

172.420  (a)  illustration  corrected; 

CFR  correction 30530 

172.422  (a)  illustration  corrected; 

CFR  correction 30530 

172.514     (c)(3)     amended;     (c)(4) 

added 38064 

172.521  (a)  illustration  corrected; 

CFR  correction 30530 

172.525  (b)  amended 51531 

172.526  (b)  amended 51531 

172.546  (a)  illustration  corrected; 

CFR  correction 30530 

172.556  (b)  amended 51531 

(a)  illustration  corrected;  CFR 

correction 30530 

173  Authority  citation  revised 51531 

Clarification 53626 

173.2  Table  amended 51531 

173.3  (c)  Introductory  text 
amended 51531 

173.4  (a)  introductory  text,  (2)  in- 
troductory text  and  (11) 
amended 51531 

173.7      (a)      introductory      text 

amended 51532 

173.10  (d)  and  (e)  amended 51532 

173.21  (b)  and  (j)  amended 51532 

173.22  (a)(3)(i)  amended 51532 

173.24  (d)  amended 38064 

173.24a  (b)(4)(i)  amended 51532 

173.25  (a)  introductory  text 
amended 51532 

173.31  (c)(9)  amended 51532 

173.32  (d)  and  (e)(l)(li)  revised 38064 

173.33  (c)(4)  and  (d)(1)  amended 
1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

173.34  (e)(16)   introductory    text 

and  (V)  amended 51532 

(e)(15)(i)  revised;  (v)  and  (17)(ii) 
amended 28493 

173.35  Added 38064 

173.56  (b)(2)    Introductory    text 

and  (i)  amended 51532 

173.57  (a)  introductory  text 
amended 51532 

173.62  (b)  amended 51532 


173.115  (a)  introductory  text  and 

(2)  amended 51532 

173.124  (b)(2)  amended 51532 

173.127  (a)  amended „ 51532 

173.128  (a)     introductory     text 
amended 51532 

173.132  (b)(1)  amended 51532 

173.133  (b)(l)(ii)  amended 51532 

173.136     (a)     introductory     text 

amended 5 1532 

173.151  (b)(2)  amended 51532 

173.159  (g)(1)  amended 51532 

173.225  (b)  table  amended 51532 

(b)  table  amended 28493 

(b)  table  amended;  (e)(5)  added 
38065 

173.240  (d)  added 38067 

173.241  (d)  added 38067 

173.242  (d)  added 38067 

173.243  Heading  revised;  (d)  and 

(e)  added 38068 

173.247      (g)(l)(ii)     and      (iii)(B) 

amended 51532 

(g)(l)(iii)(B)  revised 28493 

173.301  (g)(5)  amended 51532 

173.302  (h)  amended 28493 

173.304  (d)(3)(i)  amended 51532 

(g)  amended 28493 

173.306     (i)     introductory     text 

amended 51532 

(a)(3)         introductory         text 

amended 28493 

173.315  (a)  table  amended 51532 

173.318  (b)(3)(ii)  amended 51532 

173.323  (f)  amended 51532 

173.417  (b)(2)(ii)  Table  5  amended 

51533 

173.420  (a)(2)(i)  and  (b)  amended 

28493 

173.433  (b)(4)  amended 51533 

173  Appendixes    B.    D    and    E 
amended 51533 

174  Authority  citation  revised 51533 

174.1  Amended 51533 

174.25  (a)(2)(ii)  amended 51533 

(c)  amended 28493 

174.55  (c)  amended 51533 

174.82  (a)  amended 51533 

174.290  Heading  amended 51533 

174.430  Amended 51533 

174.700  (c)  table  amended 51533 

175  Authority  citation  revised 51533 

175.320  (a)  table  and  (c)  introduc- 
tory text  amended 51533 

176  Authority  citation  revised 51533 


Note  EtoWfoce  page  numben  jodtoats  1993  crxir>ge«. 
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TITLE  49   Chapter  l-Con. 

176.5      (b)      introductory      text 

amended 51S13 

176.83  (f)(4)  amended 51&33 

(cK2Xil)   illustration   and   (ill) 
llluatration   corrected;   CFR 

correction 30530 

(CH2K1V)  Illustration  and  (v)  il- 
lustration    corrected;     CFR 

correction 30631 

176.100  Amended S1SS3 

176.118  (b)  amended 61SM 

176.410  (CK2)  amended 51$J3 

177  Authority  citation  revised SlSii 

177.825  Revised 515U 

177.834  (J)  amended - 61SM 

177.838  (g)  amended 81533 

177.857  (d)  amended 81533 

177.858  (b)(1)  amended 51533 

178  Authority  citation  revised 51533 

Clarification 53626 

178.39-9  (a)  amended 61533 

178.39-14  (b)  amended 51534 

178.46-12  (e)  redesigmated  as  (c) 

51534 

178.53-9  (b)  amended 51534 

178.55-20    (a)    introductory    text 

amended 51534 

178.56-3  Amended 51534 

178.56-11  (a)  amended 51534 

178.60-24  (a)  amended 51534 

178.61-8  (c)(2)  amended 51Si4 

178.61-20  (b)  amended 51534 

178  251  Removed 38068 

178  251-1  Removed ; 38068 

178.251-2  Removed 38068 

178.251-3  Removed 38068 

178.251^  Removed 38068 

178.251-5  Removed 38068 

178.251-6  Removed 38068 

178.251-7  Removed 38068 

178.252  Removed 38068 

178  252-1  Removed 38068 

178.252-2  Removed 38068 

178  252-3  Removed 38068 

178  253  Removed 38068 

178.253-1  Removed 38068 

178  253-2  Removed 38068 

178  253-3  Removed 

17B.253--4  Removed 

178.253-5  Removed 38068 

178.270-5  (d)  amended 81834 

178.270-11  (dXl)  amended 81834 

178.337-1  (f)  amended 81534 

178.337-16  (bK2)  amended 51534 

178.33^-10  (c)  amended 515i4 

178.338-19  (c)  amended 6lSi4 


78.345-14  (bKll)  amended 515i4 

78.352-2  (a)  amended 515i4 

78.352-6  (a)(2)  amended 51534 

78.362-2  (eK5)  amended 51534 

78.503  (a)(9).  (d)(2)(ii)  illustra- 
tion and  (3)  illustration  re- 
vised  28493 

78.505  (bKl)  amended 28494 

78.506  (b)(1)  amended ; 28494 

78.509  (b)(4)  amended 28494 

78.511  (bXl)  amended 28494 

78.516  (b)(3)(i)  introductory  text 

amended 51534 

78.518  (a)(2)  amended 51534 

78.600  Amended 51534 

78.601  (g)(7)  amended 28494 

78.603  (a)  table  amended 51534 

78.605  (d)(1)  amended 51534 

(b)  amended 28494 

78.606  (b)  amended 28494 

78.700—178.710        (Subpart        N) 

Added 38068 

78.800—178.819        (Subpart        O) 

Added 38075 

79  Authority  citation  revised 51534 

Amended 51534 

79.101-1  (a)  table  amended 51534 

79.105-4    (a)    introductory    text 

amended 51534 

79.105-7  (b)  amended 28494 

79.203-1  (a)  amended 51534 

80  Authority  citation  revised 51534 

Clarification 53626 

80.350—180.362        (Subpart        D) 

Added 38079 

80.405    (0(2)    introductory    text 

amended 51534 

(b)  and  (cKD  table  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

180.407  (r)(l)(i)(C)  amended 51534 

180.413     (d)(lHi).     (ii)     and     (111) 

amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

180.417  (a)(3)  heading  amended 1786 

Regulation  at  59  FR  1786  effec- 
tive date  confirmed 12861 

190.9  Added 17280 

192.3  Amended 17281 

192.9  Revised 17281 

192.150  Added 17281 

192.453  Revised;  eff.  2-11-95 6584 

192.603  (b)  revised;  eff  2-11-95 6584 

192.605  Revised;  eff.  in  part  2-11- 

95 6584 
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192.615      (d)      red-jsignated      as 

192.616:  eff  2-11-95 6585 

j»2.616        Redesignated        from 

192.615(d):  eff.  2-11-95 6585 

192.706  (a)  removed:  (b)  introduc- 
tory text,  (1)  and  (2)  redesig- 
nated as  introductory  text, 
new  (a)  and  new  (b);  eff  2-11- 

95 6585 

192.723  (b)(1)  amended 54528 

(b)(2)  revised 54529 

Heading  and  (a)  revised;  eff.  2- 

11-95 6685 

192.727  Heading  and  (a)  revised; 

eff  2-11-95 6585 

192.729  Removed:  eff.  2-11-95 6585 

192.733  Removed:  eff  2-11-95 6585 

192.737  Removed;  eff  2-11-95 6586 

193.2015  Removed 17281 

194.416  (a)  revised:  (h)  redesig- 
nated as  (i);  new  (h)  added 

33397 

195  Authority  citation  revised 17281 

195.1  (b)(5).  (7)  and  (8)  revised; 
(b)(6)  amended 33395 

(b)(3)  and  (c)  revised 35470 

195.2  Amended....  17281.  33395.  33396.  35471 

195.3  (a)  revised:  (b)(1)  through 
■  (5)  and  (c)(1)  through  (4)  re- 
designated as  (b)(2)  through 
(6)  and  (c)(2)  through  (5);  new 
(c)(2)(iii)  and  new  (iv)  redes- 
ignated as  (c)(2)(v)  and  (vi); 
new  (b)(1).  (c)(1).  new  (2)(iii) 

and  new  (iv)  added 33396 

195.5  (a)(1)  and  (4)  revised 33396 

195.8  Amended 17281 

195.50  (f)  revised 33396 

195.52  (a)(3)  revised 33396 

195.56  (a)  amended 17281 

195.58  Amended 17281 

195.106  (e)  amended 17281 

(b)  revised 33396 

(c)  amended 33397 

195.112  (c)  amended 33396 

195.120  Revised 17281 

195.204  Amended 33397 

195.212  (b)(3)(ii)  amended 33396 

195.228  (b)  revised 33397 

195.234  (e)  introductory  text  and 

(g)  revised 33397 

195.246  (b)  revised 33397 

(b)  corrected 36256 

195.248  (a)  table  amended:  (b)  in- 
troductory text  revised 33397 

(a)  corrected 36256 


195.260  (e)  amended 17281 

195.262  (d)  revised 33397 

195.300  Revised 29384 

195.300—195.310  (Subpart  E)  Head- 
ing revised 29384 

195.302  Revised 29384 

(b)  and  (c)  introductory  text 

revised 35471 

195.303  Added 29384 

195.304  (a)  and  (b)  introductory 

text  amended 29385 

(b)  introductory  text  revised 

33397 

195.306  (b)  introductory  text  re- 
vised  29385 

(a)  revised;  (d)  added 35471 

195.308  Amended 29385 

195.310  (a)  amended 29385 

195.401  (c)  revised 35471 

195.402  (c)(14)  added;  eff.  in  part 
2-11-95 6586 

195.406  (a)(3)  amended;  (a)(5)  re- 
vised  29385 

(a)(1)  revised 33397 

195.412  (a)  revised 33397 

195.413  (a)  amended 33396 

195.414  (b)  and  (c)  revised 35471 

195.416  (a)  revised;   (h)  redesig- 
nated as  (i);  new  (h)  added 
53397 

199  Common  preamble 68194 

Authority  citation  revised 68260 

Heading  revised 7430 

199.1—199.26  Designated  as  Sub- 
part A 7430 

199.1  (a)  amended 68260 

199.23  (a)(2)  revised 68260 

199.25  Added 68261 

199.200—199.245       (Subpart       B) 

Added 7430 

Chapter  II— Federal  ^aWroad  A(d- 

ministrotion,       Department       of 
Transportation  (Parts  200—299) 

207  Added 6587 

214.103  (b)  and  (c)  revised 30883 

214.111  Revised 30883 

214.113  (b)  revised;  (c)  removed 

30883 

214.115  (b)  revised 30883 

214.117  (b)  revised 30884 

217  Common  preamble 68^94 

217.13  (d)  removed 68235 

219  Common  preamble 68194 

Nomenclature  change;  eff  1-1- 
95 7457 
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TITLE  49   Chapter  II -Con. 

219.3  '.A-  ;ntrudu>:tory  lext  and 
(c)  revlBCd;  (bX3)  added;  eff. 
1-1-95 7457 

219.5  Amended;  eff.  1-1-96 7467 

219.9  (a)  amended;  (c)  added;  eff. 

1-1-95 7468 

219.11  (b)(2)  revised;  (g)  redesig- 
nated as  (h);  (c)(4)  and  new 
(g)  added;  eff.  l-l-«5 7458 

219.15  Removed;  eff.  1-1-95 7458 

219.23  Heading,  (a)  and  (b)  re- 
vised; (d).  (e)  and  (f)  added; 
eff.  1-1-95 7458 

219.101    (a)(2){ll)    revised;    (aK3) 

and  (4)  added;  eff.  1-1-95 7459 

219.104  (a),  (d)  and  (e)  revised;  (f) 

and  (g)  added;  eff.  1-1-95 7459 

219.107  Added;  eff.  1-1-95 7460 

219.201    (a)(l)(lil).   (2)(li)   and   (b) 

revised;  eff.  1-1-95 7460 

219.203      (aKl)      revised;      (d)(2) 

amended;  eff.  1-1-95 7460 

219.205  (a)  revised;  eff.  1-1-95 7460 

219  206  Added;  eff.  1-1-95 7461 

219  209  (a)(1)  amended;  (c)  added; 

eff.  1-1-95 7461 

219.211  (a),  (c)  and  (d)  amended; 
(e)  and  (h)  revised;  eff.  1-1-95 
7461 

219.213  (a)  and  (b)  revised:  eff.  1- 

1-95 7461 

219.300  Added;  eff.  1-1-95 7461 

219.301—219.309       (Subpart        D) 

Heading  revised;  eff.  1-1-96 
7461 

219.301  (b)(1).  cn  and  (g)  removed: 
(b>  introductory  text,  (2)  in- 
troductory text  and  (c)  in- 
troductory text  revised;  eff. 
1-1-95 7461 

219.302  Added;  eff.  1-1-96 7462 

219.303  Revised;  eff.  1-1-96 7462 

219.307  Removed;  eff.  1-1-95 7462 

219.309  Removed;  eff.  1-1-95 7462 

219.501—219.505  (Subpart  F)  Head- 
ing revised;  eff.  1-1-96 7462 

219.501  Revised 7462 

219.503  Revised;  eff.  1-1-95 7462 

219.506  Heading  revised;  (a)  des- 

igrnation    and    (b)    removed; 

eff.  1-1-95 7462 

219.601—219.605        (Subpart        G) 

Heading  revised;  eff.  1-1-95 

7462 


219.601  Heading,  (b)(2)(iii)  con- 
cluding text  and  (7)  revised; 

(c)  amended;  eff.  1-1-95 7462 

219.603  Heading  revised;  (a)  des- 
ignation, (b)  and  (c)  re- 
moved; eff.  1-1-95 7463 

219.605      Heading      revised:      (b) 

amended;  eff.  1-1-95 7463 

219.607  Added;  eff.  1-1-95 7463 

219.608  Added;  eff.  1-1-95 7464 

219.609  Added;  eff.  1-1-95 7464 

219.611  Added;  eff.  1-1-95 7464 

219.701—219.713        (Subpart        H) 

Heading  revised;  eff.  1-1-95 

7464 

219.703  Heading  revised:  eff.  1-1- 

95 7464 

219.707  Heading  revised:  (a) 
amended 7464 

219.708  Added 7464 

219.713  Removed:  eff.  1-1-95 7464 

219.715  Added;  eff.  1-1-95 7464 

219.801  (Subpart  I)  Added;  eff.  1- 

1_95 7465 

219.803  (Subpart  i)Adde(i ...!.'....!.'."... !.'.6« 
219.901—219.905        (Subpart        J) 

Added;  eff.  1-1-95 7466 

219  Appendix  D  added 68237 

Appendix  D2  added 68250 

Appendix  D3  added;  eff.  1-1-95 

7468 

Appendix  D4  added:  eff.  1-1-95 

7477 

229  Authority  citation  revised 24963 

229.133  (b)  revised;  interim 24963 

Chapter  111  — Federal  Highway  Ad- 
minlstr(3tion,  Department  of 
Transportation  (Parts  300—399) 

Chapter  III  Interpretation 607W 

301  Inseason  adjustments 36719 

350.11  (a)  revised;  interim 5264 

350.21  (d)(3)  added;  interim 5264 

350  Appendix  C  amended;  interim 

5264 

382  Added 7505 

383  Authority  citation  revised 26028 

383.5  Amended 26028 

383.37  (a)  and  (b)  amended;   (c) 

added 26028 

383.51  (d)  redesignated  as  (e):  new 

(d)  added 26028 

383.53  Revised 26028 

384  Added 26039 

390.3  (f)(6)  removed;  eff.  1-1-95 8752 

390.5  Amended 59196.  67375 
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Amended;  eff.  1-1-95 8752 

Amended 26028 

391  Common  preamble 68194 

391.15  (d)  added 26028 

391.31  (a)  revised;  eff.  1-1-95 8752 

391.35  (a)  revised:  eff.  1-1-95 8752 

391.43  Amended;  (e)  introductory 

text  and  (g)  revised 59196 

391.51  (a)  revised;  eff.  1-1-95 8752 

391.68  Added;  eff.  1-1-95 8752 

391.73  Added;  eff.  1-1-95 8752 

391.83  (a)  revised:  eff.  1-1-96 8763 

391.87  (h)  revised 68222 

391.93  Revised 7514 

391.125  Added 7514 

392  Authority  citation  revised 34711 

392.5  Heading,  (a)(1).  (2),  (3)  and 

(b)(2)  revised 7515 

392.22  (b)(1)  introductory  text, 
(2)(1)  and  (11)  revised: 
(b)(l)(iv)  added:  (b)(2)(vil) 
and  authority  citation  re- 
moved  34711 

392.71  Added 67375 

393  Authority  citation  revised 34712 

393.7  Added 34712 

(b)(2)  through  (6)  added 34718 

393.42  (b)(4)  removed 26674 

393.67  (a)(6)  added;  eff.  1-1-96 8753 

393.95  (0(2),  (g)  and  (j)  revised: 

(f)(3)  added 34712 

393.102  (b)  revised;  (g)  removed 

34718 

395.2  Amended 7515 

395.8  (a)  introductory  text  re- 
vised; eff.  1-1-95 8763 

396.3  (b)  Introductory  text  re- 
vised; eff.  1-1-95 8763 

396.11  (d)  revised;  eff.  1-1-95 8763 

Chapter  V— National  Highway 
Traffic  Safety  Administration, 
Department  of  Transp>ortatlon 
(Parts  500-599) 

526  Authority  citation  revised 25576 

526.1  (b)  and  (c)  revised 26576 

526.2  Introductory  text  revised 
25576 

526.3  Heading,  introductory  text 
and  (a)  introductory  text  re- 
vised  26576 

526.4  Removed 26676 

526.5  Introductory  text  and  (a) 
revised 25576 

531.5  (b)(2)  revised 62295 


533.5  (a)  Table  IV  added 16323 

541  Appendixes  A  and  A-I  revised 
63298 

Appendix  A-II  revised 63299 

Appendix  A  revised 31163 

Appendixes  A-I  and  A— 11  re- 
vised  31164 

542  Revised 21672 

543.5  (a)  revised 10758 

643.6  (a)(1)  revised 10758 

544  Appendix  A  revised 63301 

Appendixes  B  and  C  revised 63302 

555  Authority  citation  revised 58104 

555.9  (c)(1)  revised 58104 

571  Petition  denied 2755,  14569.  27506 

Technical  correction 19753 

Authority  citation  revised 37175 

571.103  Amended 11006 

571.108  Amended 52026.  64169.  65676 

Corrected 3164 

571.111  Regulation  at  57  FR  57000 

confirmed 53666 

Amended 60402 

571.120  Amended 25578 

571.121  Amended 6909 

Figure  1  revised 6911 

Amended;  eff.  10-20-94 18323 

671.131  Amended:  interim 26761 

571.203  Amended 63304 

571.207  Amended;  eff.  10-19-94 37167 

571.208  Amended:  eff.  9-1-95 52926 

Figure  5  added;  eff.  9-1-95 52927 

Amended;  eff.  9-1-97 59191,  59193 

Amended 11203.  17994,  25827 

Compliance  date  amended 35636 

571.209  Amended 17994 

Compliance  date  amended 35636 

571.213  Amended 7647,  15863,  37175, 

37177 

Corrected 14452 

571.217  Amended 22999 

571.301  Amended 51788 

571.303  Added;  eff.  9-1-95 19659 

582  Petition  denied 13630 

583  Added 37330 

591.5  (f)(1)  revised:  (g)  removed: 
interim 31560 

591.6  (c)  revised;  (e)  removed:  (f) 
and   (g)   redesignated  as  (e) 

and  (0;  interim 31560 

591.7  (c)  amended:  interim 31560 

691.8  (a)  amended:  (d)(2)(i)  redes- 
ignated as  (d)(2):  (d)(2)(ii)  re- 
moved: interim 31560 

591.9  (a)  amended:  interim 31560 

591  Appendix  B  removed:  interim 

31560 


Note:  BokHoce  poge  numben  mdicctte  1993  changes. 
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31560 

Chapter  V!  — Federal  Transif  Ad- 
ministration Department  of 
Transportation  (Parts  600--699) 

6(M.9  (bxexiv)  revised 526A5 

613  Authority  citation  added: 
subpart  authority  citations 
removed    5A079 

613.100  (Subpart  A)  Revised M079 

613.200  (Subpart  B)  Revised 5AC-<? 

614  Added:  interim 634ft6 

Technical  correction 64374 

625.8  Corrected 36720 

626  Removed 6UtS 

650.2  Amended 36722 

650.9  (b)(8).  (11).  (14).  (15).  (16). 
(c)(2).  (5)  and  (6)  revised 36722 

650.21  (a)(1).    (b)(1).    (4K11).    (ill) 

and  (c)  revised 36723 

650.24  (c)(1)  revised 36723 

651.9  (b)(1).  (d)  and  (eK2)  intro- 
ductory text  revised 36726 

651.20  (a)(3)(l).  (4)(lHA).  (CX3K1). 
(11).    (d)(3)(i).    (11).    (e)(lKiv) 

and  (0(4)  revised 36726 

651.22  (cxlHi)  heading.  (B)  and 
(dK2Kll)  revised 36727 

651.27  (a)  heading.  (1).  (2)  and  (4) 

revised 36727 

653  Revised 7589 

654  Added 7549 

665  Authority  citation  revised 58733 

666.3  (d)  revised:  Interim M733 

665.5  Amended:  interim 58734 

675  Temporary  regulations 36727 

Ct^apter  VIII  — National  Transp>Of- 
fation  Safety  Board  (Parts 
800-899) 

826.2  Revised 30531 

826.6  (b)(1)  revised 30531 

826.21  (b)  introductory  text  re- 
vised  30532 

826.24  (a)  revised 30532 

826.31  Revised 30532 

Chiapter  X— Interstate  Commerce 
CommiMior.  (Parts  ICXW— 1399) 

1002  Regulation  at  58  FR  7748  eff. 

10-1-93 52027 

1002.2  (f)  table  amended 4844 

1017  Regulation  at  58  FR  7748  eff. 

10-1-93  52027 


1018  Regulation  at  58  FR  7748  eff. 

10-1-93 52027 

1033  Revised 60144 

1035  Revised 60797 

1039.11  (a)  table  revised 53434 

1051  Authority  citation  revised 

2303 

Interpretation 14570 

1051.2  (a)  introductory  text  and 
(1)  through  (11)  redesignated 
as  (a)(1)  Introductory  text 
and    (1)    through    (xl):    new 

(a)(2)  and  (3)  added 2303 

Regulation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

1053  Added 2308 

Regulation  at  59  FR  2303  eff. 

date  delayed  to  4-2-94 6221 

Interpretation 14570 

1056  Nomenclature  change 34392 

1056.2  (a)(3)  revised 2305 

1056.18  Revised 2305 

1145.9  Existing  text  redesignated 
as  (a):   (a)   heading  and  (b) 

added 53667 

1180.0  Amended 63104 

1180.2  (b)  revised 63104 

1180.4  (b)(l)(iv)  revised 63104 

1180.6  (b)  Introductory  text  re- 
vised: (c)  added 63104 

1180.9  Introductory  text  revised 

63104 

1207  Removed oliO 

1249  1  Revised 5110 

1249.2  (a),  (b)(1).  (4)  and  (c)  re- 
vised: (b)(5)  added 5111 

1312  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

Authority  citation  revised. ...2304,  4844 

Technical  correction 11667 

Interpretation 14570 

1312.14  (a)(4)  added 2304 

Heading  revised 4844 

Regulation  at  59  FR  2304  eff. 

date  delayed  to  4-2-94 6221 

1312.20  (h)(1)  revised 10305 

1312.41  Added 4844 

1313  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

1314  Regulation  at  58  FR  7748  eff. 
10-1-93 52027 

Proposed  Rules 

23 52050.  63153 

27 63154 

31818 
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37 52735 

31818,37208 

38 37208 

40 7367 

107 15602 

171 15602,  36488 

172 52574.  59224 

36488 

173 52574 

36488 

174 59224 

175 59224 

36488 

176 59224 

36488 

177 59224 

36488 

178 36488 

179 52574 

192 59431.  68382 

5168,  133(Xi.  30567 

194 30755,  32178 

195 2802.30567 

199 7614 

212 3051 

215 11238 

219 7482.  7614 

234 3051 

382 7528,  7614 

383 36338 

390 51800 

381 65634 

1366,  5376 

392 1366 

393 1706.  2811 

396 64923 

1366 

500—599  (Ch.  V) 60828 

533 16324 

541 35082 

552 57579.  60419 

37021 

554 60419 

571 54099,  57975,  59226,  63321,  65156, 

67909,  68846 

281.  10779,  11750.  11962,  12225,  13635. 

14830,  16788,  17324,  17325,  17326, 

18090,  18091,  21740.  23184,  23662, 

25590,  30756,  34405,  35298,  36300, 

35670,  36672,  38681 

572 54099 

18091 

573 60419 

■575 59226 

33254,  38038 

576 19686,  60419 


577 60419 

680 23186 

583 .....61042.  62415.  63327 

653 7614 

669 64856 

; 9460 

821 54102 

1002 11240,29586 

1011 11240 

1023 27002,32178 

1039 54317.54318.54320  54321    S4323 

1063 51603   67978 

1106 51600,  60164.  68383 

1121 51800.  60164,  68383 

1130 11240 

1152 51800,  60164.  68383 

1181 66695 

1182 66696 

1186 66696 

1188 66696 

1312 64717,68108 

2347,  16164,  26777 

1314 16164,  26777,  19686,  21907,  21913 

TITLE  50-WILDLIFE  AND 
FISHERIES 

Chapter  I— United  States  Fisti  and 
Wildlife  Service,  Department  of 
the  Interior  (Ports  1-199) 

14.12  (j)   and    (k)    amended;    (1) 
added 33212 

14.106  (a)  amended 36719 

15  Re  vised 60536 

16  Authority  cltotion  revised 68979 

16.13  Revised 68979 

17  Petition  findings 30264.  37439 

17.11  (h)  table  amended         53804,  53807. 

54066,  65096,  68486 

(h)  table  amended 4856,  5498.  10584. 

13397.  13836,  17998,  31096.  36996 
(h)  table  amended:  eff.  1-31-94 

through  9-28-94 5310 

(h)  table  amended;  eff.  4-18-94 
to  12-14-94 18327 

17.12  (h)  table  amended 52030  62049, 

68480 

(h)  table  amended 14371,  6509.  8141. 

9327,  9936,  10323,  13840,  14493, 
15346,  32937.  35864 
17.21  (g)(1)  introductory  text  re- 
vised    68326 

17.41  (b)  added 65095 

17.84   (c)(1),    (4),   (5)(iii).   (6),   (9), 
(10)    and    (11)    correctly    re- 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,  1993  THROUGH  JULY  29,  1994 


TITLE  50    Chapter  l-Con. 

'•:?'-•-:.        -    _'..iV'       correctly 

added:  CFR  correction 52031 

17.95  (b)  amended 4866 

(c)  amended 5845 

(c)  corrected 9032 

(e)  amended 10906,  10914.  13397 

17  108  (aH3)  through  (6)  and  Jllua- 
tratlon  revised;  (a)<7)  re- 
moved  24658 

18.121—18.129  (Subpart  J)  Added: 
eff.  12-16-93  through  6-16-95 

60410 

20  Temporary  regrulations 65656 

21.29  (k)  amended n2(M 

24.12  (a)  and  (e)  amended 6854J 

(e)    redeslgmated    as    (g)    and 
amended;    new    (e)    and    (f) 

added 14121 

32.7  Amended 6686, 

32  20  Amended 

32.22  Amended 

32.23  Amended 6689 

32.24  Amended 6689 

32.25  Amended 6685 

32.28  Amended 6690 

32.29  Amended 6691 

32.30  Amended 6691 

32.31  Amended 6691 

32.32  Amended 6685.  6692 

32.34  Amended 6685.  6692 

32.37  Amended 6692 

32.39  Amended 6685.  6693 

32.40  Amended 6693 

32.41  Amended 

32  42  Amended 

32.43  Amended 6694 

32.44  Amended 6694 

32.45  Amended 6694 

32.47  Amended 6694 

32.49  Amended 6686 

32.50  Amended 6694 

32.51  Amended 6695 

32.52  Amended 6695 

32.53  Amended 6686 

32.56  Amended 6695 

32.66  Amended 6696 

32.57  Amended 6696 

32.60  Amended 

32.62  Amended 

32.63  Amended 

32.64  Amended 6699 

32  66  Amended 6686 

32  67  Amended 6686.  6699 

32.69  Amended 6700 

36  3  Revised 38314 

36.33  Revised 38314 


36.39  (j)  added;  Interim:  eff.  6-26- 

94  through  9-30-94 24566 

85  Revised 11206 

100  Policy  statement 36063 

100.24  (a)(1)  table  and  (2)  Uble 
amended 27463 

(a)(2)  table  corrected 28922 

100.25  (b)(2Kl)  Introductory  text. 
(Iv)  Introductory  text  and  (f) 
revised:  (m)(l)  table  amend- 
ed  61811 

Revised:  eff.  7-1-04  through  6- 
30-95 29036 

100.26  Regulation  at  58  FR  31289 
eff.  date  extended  to  12-31-95: 
Interim 32925 

100.27  Regulation  at  58  FR  31294 
eff.  date  extended  to  12-31-95; 
Interim  32925   28922 

Chapter  II— National  Marine  Fishi- 
eries  Service,  National  Oceanic 
and  Atmospheric  Aidministra- 
fion,  Department  of  Commerce 
(Ports  200-299) 

204.1    (b)    table    amended    (0MB 

numbers) 59401 

Regulation  at  68  FR  33567  con- 
firmed  13894 

215  Harvest  quotas 5S297 

215.32  (b)  revised 36474 

216  Temporary  regulations 8142 

Finding  of  conformance 16656 

216.3  Amended 16146,  35865 

216.4  (bXl)  through  (h)  removed: 
(b)  introductory  text  revised 
55134 

216.15  (f)  added 58297 

216.24  (aXl).  (bXlXlll)  heading 
and  (v)  amended; 

(dK2KvliXCx;)    Introductory 

text  and  ((iXD)  revised 63S39 

(dX2XvllI)    Introductory    text. 
(A)    Introductory    text.    (B). 

(C)  and  (E)  amended 63540 

(eX3XlXAX7)  revised 16146 

(e)  heading  and  (9)  revised 30306 

Note     amended;     eff.     6-17-94 

through  9-1-95 31165 

(eXD  redesignated  as  (eXlXD; 

(eXlXli)  added 35865 

216.110—216.113  (Subpart  I)  Re- 
moved  66134 

217  Temporary  regulations 23169 

Temporary  restrictions 29545 
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217.12  Amended 54067 

Amended;  Interim 10586 

222.23  (a)  amended 450.  31095 

226.13  Added 28805 

226.22  Added 68551 

226  Table  3  and  Figure  6  added 
68552 

Table  2  amended 30716 

227  Temporary  regulations 23169 

Temporary  restrictions 29545 

227.4  (e)  removed:  (0,  (g)  and  (h) 
redesignated  as  (e),   (f)  and 

(g) 450 

227.12  (aK3)  Table  1  amended 53139 

(aX3)  illustration  revised 53141 

(aX3)  corrected 58594 

227.21  (a).  (bXl)  and  (2)  amended 

450 

227.72  (eX4Xii)  and  (ill)  redesig- 
nated as  (eK4Xiii)  and  (Iv): 
new  (e)(4)(Iv)  introductory 
text  revised:  new  (e)(4)(ii) 
added 54067 

(eX5)  heading  and  (i)  revised 54068 

(eX4XiXG)(2)    redesignated    as 
(eX4)(iXGX2Xi); 
(eX4XiXG)(2X")  added 25829 

(eX4XlXI)    added:    (eX4)(ivXA) 
revised;  interim 33449 

(eX3XI)  and  (iiXB)  revised 33699 

227  Figures  10  and  11  added 54069 

Figure  12a  added 26830 

Figure  12b  added 25831 

228.51—228.57  (Subpart  F)  Added: 

eff.  3-3-94  through  3-3-99 5126 

229  Regulation  at  54  FR  21921  eff. 

date  extended  to  4-1-94 51789 

Regulation  at  54  FR  21921  eff. 
date  extended  to  5-1-94 17048 

Added:  eff.  6-17-94  through  9-1- 
95 31165 

Heading  correctly  added 34899 

229.1  (b)  amended 51789 

(b)  amended 17049 

282.2  Regulation  at  58  FR  33567 
confirmed  and  amended 13894 

282.3  Regulation  at  58  FR  33567 
confirmed 13894 

282.5  Regulation  at  58  FR  33567 
confirmed 13894 

282.6  Regulation  at  58  FR  33567 
confirmed 13894 

282.8  Regulation  at  68  FR  33668 
confirmed 13894 

282.9  Regulation  at  68  FR  33668 
confirmed 13894 


282.14  Regulation  at  58  FR  33568 
confirmed 13894 

282.15  Regulation  at  68  FR  33568 
confirmed 13894 

285  Harvest  quotas 53434 

Temporary  regulations 53668,  63104 

285.2  Amended:  interim 17725 

285.22  (a),  (d)  Introductory  text, 
(1),  (2),  (e)  introductory  text, 
(f)  introductory  text  and  (i) 
amended;  (e)(1)  revised;  in- 
terim   17725 

285.23  (c)(1)  and  (2)  revised:  in- 
terim  17726 

285.24  (e)  added:  interim 17726 

285.26  Introductory  text  revised; 

interim 17726 

285.29  (a)  and  (bXD  revised;  in- 
terim  17726 

285.31    (a)(28).    (30)    and    (37)    re- 
vised; (c)  removed;  interim 
17726 

Chapter  III— International  Regu- 
latory Agencies  (Fishing  an<j 
Whaling)  (Parts  300-399) 

301  Temporary  regulations 51253 

Revised 22526 

Inseason  adjustments 24359.  30307. 

37721.  37722,  37723,  33699.  33700. 
35474.  35475 
Fishery  management  measures 

24964 

Temporary  regulations 29207 

301.7  (f)  revised 27242 

301.11  (g)  revised 27242 

371  Inseason  adjustments 54307 

380.2  Amended 11730 

380.20  Revised 25836 

380.23  (c).  (e)  introductory  text, 
(0  introductory  text,  (g),  (h) 
introductory  text,  (1),  (2),  (i). 
(k)  introductory  text  and  (3) 
revised;  (kX5)  added 25835 

380.24  (f)  introductory  text,  (2). 
(g)(1)  introductory  text,  (ii) 
and  (2)  revised:  (f)(3), 
(gXlXiii)  and  (iv)  added; 
(gXlXi)  amended 26836 

380.26  (d)  through  (h)  revised 25836 

380.27  (c)  and  (d)  revised;  (e) 
added 25837 

380.28  Added 11730 

380.30  Added 25837 

380  Figure  2  added 25837 

Figure  3  added 25840 
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TITLE  50 

Chapter  VI  — Fishery  Conservation 
and  Management,  National 
Oceanic  and  Atmospheric  Ad- 
ministration. Department  of 
Commerce  (P  :rts  600—699) 

601.37  (a)  revlseo.  intrrim 11568 

605.24  Comment  period  extended 

to  11-26-93:  Interim 57968 

611  Fishery  management  meas- 
ures   686.  7647.  7686 

Technical  correction 13789 

625  Harvest  quotas     59196  61R44  62050 

651i4.  6ASS5 
Harvest  quotas  ...257,  3320.  10586.  15863. 

26971.  29207 

625.2  Amended 65937 

625.6  (aMl)  through  (4).  (b)  and 
(c)  revised;  (a)(5)  redesig- 
nated   as    (a)(6);    new    (aH5) 

added;  Interim 11935 

625.8  (c)(2)  revised;  Interim 11936 

Corrected 19146 

(a)(6).   (7)  and  (9)  revised;   (e) 

added 28810 

625.20  Regulation  at  58  FR  27215 
and  39680  terminated;  regula- 
tion at  58  FR  49940  corrected 

526*5 

Regulation  at  58  FR  45076  eff. 
date  extended  through  12-31- 

93 62556 

(f)  added 65937 

(c)  revised 28810 

625.22  Revised;  Interim _ 18757 

625.24  (c)  removed;  (d)  and  (e)  re- 
designated as  (c)  and  (d);  new 

(e)  and  (f)  added 28810 

625.25  (d)  revised 65935 

(a)  revised;  Interim 18757 

(d)  revised 28810 

625.28  Added 28811 

630  Temporary  regulations  ...32136.  36090 
630.24  Regulation  at  58  FR  33569 

confirmed 55509 

638.5  (o),  (p)  and  (q)  added:  in- 
terim; eff.  5-16-94  through  8- 

14-94 25345 

(r).  (s)  and  (t)  added;  interim 

32939 

638.27  Added;  interim;  eff.  5-16-94 

through  8-14-94 25345 

640.7  (n)  amended 61545 

641  Temporary  regulations 22760 

641.1  (b)  revised 970 


641.2  Amended 971 

641.4  (a)(1).  (4).  (bHl),  (2)  intro- 
ductory text.  (xi).  (xlii)(B). 
(h).  (1)  and  (k)  revised; 
(bK2KxliiKC)  and  (xlv)  re- 
moved; (o)  added;  eff.  In  part 

2-7-94  through  2^-97 971 

(hXl)  revised;  (nK3)  added;  eff. 
in  part  1-1-94  through  12-31- 
94  and  1-1-94  through  2-9-94 

66J26 

(bK2)(xili)(B)  correctly  des- 
ignated  , 3749 

(aKl)  through  (5)  and  (c) 
through  (0)  redelrignated  as 
(aXlXi)  through  (l)(v)  and  (d) 
through  (p);  new  (aKl)  head- 
ing. (2).  (c)  and  (n)(3)  added; 
(b)  heading,  new  (d)  through 
(1)  and  (p)(4)  revised;  new  (m) 
introductory  text.  (1).  (2), 
(n)(2)  and  (p)  introductory 
text  amended 6590 

641.5  (b).  (c).  (f).  (g)  and  (1)  re- 
vised  971 

(d)  revised 6591 

Regulation  at  59  FR  6591  eff. 
date  corrected  to  3-9-94 10675 

641.6  Heading  and  (a)  through  (e) 
revised 972 

641.7  (u)  revised;  (w)  and  (x) 
added;  eff.  In  part  1-1-94 
through  12-31-94  and  1-1-94 
through  2-9-94 65326 

(a),  (b).  (g).  (i),  (k).  (1)  and  (s) 
revised;  (y)  through  (cc) 
added •. 972 

(a),  (b)  and  (c)  revised;  (y) 
amended;  (bb)  and  (cc)  redes- 
ignated £18  (CC)  and  (dd);  new 
(bb)  added 6591 

641.21  (d)  heading  revised;  (d)(4) 
and  (5)  added;  eff.  1-1-94 
through  12-31-94 68326 

(a)(1)  and  (b)  revised 972 

641.22  (b)(2)(i),  (11).  (ill)  Introduc- 
tory text.  (A).  (5)  and  (6)  re- 
vised;     (b)(3)      introductory 

text  amended;  (b)(7)  added 973 

641.23  (a)(3)  and  (bK3)  amended; 

(c)  and  (d)  added 973 

641.24  (a)  and  (g)  revised;  (c)(1) 
amended 973 

641. r  (a)  amended 974 

641  28  Revised 974 
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641.30  Added;  eff.  1-1-94  through 
2-9-94 66326 

641  Appendix  A  amended 974 

642  Temporary  regulations 51579, 

68327 

Temporary  regulations 257.  4255. 

5962.8868 

642.7  (u)  added 5851 1 

642.25  (a)(l)(i)  suspended; 
(a)(l)(iii)  added;  interim;  eff. 

through  1-3-94 51791 

Regulation  at  58  FR  51791  eff. 
date  extended  to  3-31-94 69273 

642.31  Added 5851 1 

646.1  (b)  revised 27244 

646.2  Amended 27244 

646.4  (b)(2)(vi)(A)  and  (B)  amend- 
ed; (b)(2Xvi)(C)  removed 27244 

646.5  (d)  introductory  text  and 
(4)  revised 27244 

640.7  (kk)  revised;  (mm)  redesig- 
nated as  (ss);  new  (mm) 
through  (rr)  added 27244 

646.20  Revised 27245 

646.21  (j)  added 27245 

646.23  (aX4)  added;  (bK3)  revised 
27245 

646.24  Revised 27245 

646.25  Redesignated  as  646.27; 
new  646.25  added 27245 

646.26  (d)  added 27245 

646.27  Redesignated  as  646.28; 
new  646.27  redesignated  from 
646.25 27245 

646.28  Redesignated  from  646.27 
27245 

646  Figure  2  removed;  Figure  3 

redesignated  as  Figure  2 27246 

649  Revised 31943 

619.20  (b)  revised 68556 

(b)  revised 26455 

650  Revised 2763 

Temporary  regulations 2777 

650.9  (bK13)  and  (cK14)  sus- 
pended; (bX25).  (26),  (cX8)  and 
(9)  added;  interim;  eff.  3-4-94 
through  4-30-94 11007 

650.20  Suspended:  interim:  eff.  3- 
4-94  through  4-30-94 11007 

650.21  (bX3Xi)  suspended; 
(bX3Xiv)  added;  interim;  eff. 
3-4-94  through  4-30-94 11007 

650.30  Added;  interim;  eff.  3-4-94 

through  4-30-94 11007 

(a)  corrected 14370 

651  Technical  correction 55116 

Note  Bokfloce  poge  numbers  irtdtcote  1993  changes. 


Revised;  eff.  in  part  to  4-2-94 

9884 

651.2       Amended;       eff.       1-3-94 

through  4-2-94 28 

Amended 22762.  26976 

651.7  (aX3)  through  (7)  and  (bX15) 
through  (21)  added;  (bXll) 
suspended;  eff.  1-3-94 

through  4-2-94 28 

651.9  Regulation  at  59  FR  9884 
eff.  date  extended  in  part  to 
6-30-94 15656 

(aM13)  and  (e)(31)  revised 26976 

(aKll).  (12),  (e)(33)  and  (34)  re- 
vised  32136 

651.20  (g)  added;  eff.  1-3-94 
through  4-2-94 29 

(bX3)(vi)  added 5129 

(aX2)  and  (5)  corrected 10588 

(a)(2)  and  (5)  revised;  interim 
15657 

651.21  (a)  introductory  text.  (1), 
(2)  and  (3)  suspended;  (c) 
added;  eff.  1-3-94  through  4- 
2-94 29 

(bX6)  added;  (b)(3Xi)  sus- 
pended; interim;  eff.  4-3-94 
through  6-30-94 15657 

(bX3)  revised 32136 

651.22  (bXlXi).  (3Xii).  (iv).  (7). 
(c)(lXi)  heading.  (A).  (E)  and 
(F)  revised;  (b)(3)(i)  amended 
22762 

651.27  Regulation  at  59  FR  9884 
eff.  date  extended  in  part  to 
6-30-94 15656 

(b)  revised 32136 

651.28  Added;  eff.  1-3-94  through 
4-2-94 29 

651.29  Added;  eff.  1-3-94  through 
4-2-94 29 

651.32  (a).  (bXl)  and  (2)  revised 

26976 

(aXlXiii)  table  corrected 35056 

651  Figure  2  suspended;  Figure  6 
added:  eff.  1-3-94  through  4- 
2-94 29 

Figure  6  added 5130 

Figure  4  added 26978 

652  Temporary  regulations 59197 

Harvest  quotas 6221 

658  Temporary  regulations  ...24660,  34582 

659  Added 57751 

661  Inseason  adjustments 53143 

Fishery  management  measures 
59197 
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TITLE  50   Chapter  Vl-Con. 

Iji&ea^vjn  Acljdi>!,menCii 28014 

Temporary  regulations 31170 

661  Appendix  amended 66064 

Appendix  amended  ...23013.  23015.  23016 

662.2  Amended 18978 

662.20  (a)  revised 18978 

663  Restrictions 5?a51.  64169 

Fishery  management  measures 
685.  23638 

Restrictions 25832.  29736 

Temporary  regrulations 33700 

663.7  (q)  amended:  interim 700 

(o)       amended;       eff.       4-8-94 
through  12-31-96 17493 

663.23  (bH2)  heading  and  (cKD 
heading  revised;  (cK2)  redes- 
ignated as  (cH3);  (b)(2)  intro- 
ductory text  and  new  (cM2) 
added;  interim 700 

(b)(4)  added;  eff.  4-8-94  through 
12-31-96 17493 

663.24  Removed:  Interim 701 

663.31  Amended;  interim 701 

663.33  (f)(2)  suspended  12-29-93  to 

4-1-94 259 

(d)(1)  amended:  interim 701 

Suspension   at   59   FR   259  ex- 
tended through  4-14-94 15345 

(g)  revised 17735 

663.35  (b)(1),  (2K1)  and  (11)  amend- 
ed; interim 701 

663.36  (b)(1)  amended:  interim 701 

663.37  (b)(1)  amended;  interim 701 

663.41  (c)(2)  and  (3)  amended;  In- 
terim   701 

663  Appendix  amended:  Interim 

701 

669  Heading  revised 53146 

669.1  Revised SJ14A 

669.2  Amended S3 144 

669.4  Amended S314* 

669.6  (a),  (e)(1)  introductory  text, 

(2)  and  (3)  amended S3148 

669.7  Revised S3147 

669.20—669.25  (Subpart  B)  Re- 
vised  53147 

669.23  (b)(1)  revised 11560 

671.20  Removed 28281 

672  Inseason  adjustments  51791 

Temporary  regulations     52032.  S3668. 

60601.  65S56 
Prohibition  of  retention  &3148 

Temporary  regulations 4256,  5736. 

6912.  8868.  11209.  12551.  13894. 
15134.  17737,  21946.  26761.  28811. 


29208.  29648.  33212.  35056.  37180. 

37723 
Fishery  management  measures 

7647 

Technical  corrections 17848 

672.2  Amended 9422 

672.3  Revised 59401 

672.7  (n)  added 9423 

(o)  added 18761 

672.20  (1)  Introductory  text  and 
(1)  through  (5)  redesignated 
as  (IKl)  through  (6);  new 
(1)(1)   and   (2)    revised;    (1K7) 

added 57753 

(0(1  Ki)  and  (hKD  suspended; 
eff.    2-7-94    to    5-11-94:    (0(3) 

and  (h)(3)  added;  Interim 6225 

(gKlXlMA).   (11),   (2)  and   (4)(11) 

revised 10589 

(I)(l)  and  (6)  revised 14122 

Regulation  at  59  FR  6225  eff. 
date  extended  through  8-9-94 

24966 

(f)  and  (h)(1)  revised 38134 

672.24  (e)(1)  table  and  (2)   table 

amended 53142 

672.27  (g)  added 18761 

(a)  amended;  (b),  (c)(l)(il)(D), 
(iIl)(C)  and  (D)  revised; 
(c)(l)(ii)(E),  (iilKE),  (F).  (Iv) 

and  (V)  added 22136 

676  Temporary  regulations 512S3, 

52033   52451    S3148   S4529,  58297 
5dd02.  60145.  65292.  65556.  69273 
Regulation  at  58  FR  50857  eff. 

date  corrected 58593 

Prohibition  of  retention 594 1 3 

Fishery  management  measures 

61031 

Recordkeeping    and    reporting 

requirements 3000 

Temporary  regulations 4009.  8142. 

8869.  10082.  13662.  15346.  16570. 
17738.  22762.  23172.  24360.  24361. 
26144.  26145.  27246.  28811.  29208. 
29737.  29964.  30307.  32386.  33920. 
34392.  34583.  35056.  35057.  35638 
Fishery  management  measures 

7656.  32386 

Technical  correction 13769 

Apportionment 21673 

675.2  Amended 9423.  18762 

675.3  Revised 59402 

675.7  (o)  added 9423 

(p)  added 18762 


Note  SokSoc* 


poo*  mjrrOTt  mdfcoN  1993  Chang**. 


JULY  1994 
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675.20  (j)  introductory  text  and 
(1)  through  (5)  redesignated 
as  (j)(l)  through  (6);  new 
(J)(l),  (2)  and  (5)  revised: 
(j)(7)  added 57753 

(a)(3)  introductory  text  re- 
vised; eff.  1-1-95 59402 

(a)(2)(iv),  (V)  and  (3)(iv)  added 
4012 

(h)(2),  (6)  and  (i)(l)  suspended; 
(h)(7),  (8)  and  (i)(3)  added;  eff. 
2-7-94  to  5-11-94 6226 

(j)(l)  and  (6)  revised 14123 

(c)(3)  and  (4)  revised;  (cX6) 
added 18762 

Regulation  at  59  FR  6226  eff. 
date  extended  through  8-9-94 
24965 

(hK2)  and  (i)(l)  revised 38136 

675.21  (a)(4)  and  (c)(l)(iii)  re- 
moved: (a)(5).  (6),  (7)  and 
(c)(l)(iv)  redesigrnated  as 
(a)(4),  (5),  (6)  and  (c)(l)(iii): 
new  (a)(4),  (b)(1)  introduc- 
tory text.  (2)(i)  and  new 
(c)(l)(iii)  revised 18763 

675.22  (h)  added:  interim:  eff.  8- 
15-94  through  11-12-94 35479 

675.23  (c)  suspended;  (0  added: 
eff.  2-7-94  to  5-11-94 6226 

(c)  re  vised 38135 

675.24  (f)(l)(i).  (11),  (2)(i)  and  (11) 
tables  amended 53142 

675.25  (g)  added 18763 

Revised 22137 

Existing    text    suspended;    (a) 

through  (d)  added;   Interim; 
eff.  8-15-94  through  11-12-94 

35479 

676.27  (e)(4)  revised;  (h)  added 25349 

676  Added:  eff.  in  part  1-1-95 59402 

Temporary  regulations 701 

Fishery  management  measures 

7647,7656 

Technical  correction 13769 

676.25  Added 28283 

678  Temporary  regulations 25350 

Harvest  quotas 33450 

678.2  Amended;  interim 68558 

Regulation  at  58  FR  68658  com- 
ment period  extended 3321 

678.7  (p)  revised:  (x)  added;  in- 
terim  68558 

Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

678.21  (c)  added:  interim 68558 

Note:  Bok«oce  pog«  numbea  mdteatw  1993  change*. 


Regulation  at  58  FR  68558  com- 
ment period  extended 3321 

681  Harvest  quotas 6912 

681.30  (c)(2)(ii)  revised 35270 

683.28  Added;  interim 32939 

685.2  Amended 26982 

685.4  (b)  introductory  text  re- 
vised  26982 

685.5  (1)  revised;  (u)  through  (x) 
added:  interim 67701 

(e)  through  (h)  revised;  (r) 
through  (X)  redesignated  as 
(n)  through  (t);  new  (u) 
through  (X),  (y)  and  (z)  added 

26982 

685.9  Re  vised 26983 

(c)(4)  corrected 28449 

685.11  Revised 67701 

(a)  amended 18501.  26984 

685.13  Revised 26984 

685.15  Revised 26984 

685.17  Revised 26984 

686.18  Added 26984 

685.23  Removed;  new  686.23  redes- 
ignated from  685.24 26986 

686.24  Redesignated  as  685.23; 
new  686.24  redesignated  from 
686.25;  (a)(1)  and  (f)  introduc- 
tory text  revised 26986 

686.26  Redesignated  as  686.24: 
new  686.25  redesignated  from 

685.26  and  revised 26986 

686.26  Redesignated  as  685.26 26986 

685  Figure  1  added 26987 

Proposed  Rules: 

1— 199(Ch.  I) 9718,  36108 

14 59978 

12578 

15 12784.  15966.  28826 

17 51302,  51604,  52058,  52059,  52063, 

52740,  53696,  53702,  53904,  S4549, 
55036,  58534,  59979  620&6.  62623, 
62624,  62629.  63328,  63560  64281, 
64828,  64927,  65097.  65325,  65696, 
68383,68623 

44,  48.  53,  288.  852.  862.  869.  997.  3067. 

3326.  3811.  3824.  3826.  3829,  3830. 
4887.  4888.  5311.  5377.  7968.  8163. 
8166.  8450.  9720.  10364.  10607.  11756. 
13302.  13472.  13691.  14378,  14382. 
14496.  15361,  15366,  15696.  16792. 
18350,  18353.  18662.  18774.  23824. 
24106.  24112.  24117.  24678.  25024. 
25875.  26476.  27257.  28328,  28329. 
28508,  29778,  31620,  31970,  32178, 
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LSA-LIST  OF  CFR  SECTIONS  AFFECTED 


CHANGES  OCTOBER  1,   1993  THROUGH  JULV  29,   1994 


TITLE  50    >^roposea  l<uies-—L.on. 

32946.  33484.  33724.  34784.  35089. 

36303.  35304.  35305.  35307.  35496. 

35584.  35674.  35896.  35900.  36737, 

37738.  38424.  38426 

20 634M 

11838.  16762,  29700.  35566 

21 6MM 

22 


.30892 


23. 
24. 
32.. 


36. 


3832 

13921 

53703 

36342.  36348.  37134 

68012 

23043  24567 

200—299  (Ch.  li) 28838!  35674 

215 5M20  5SAS0  642R5  6864* 

.4)24 

216.  S3320   566A0   59007   60«29   642ft5. 

6dd48 

;  .182 

222 53320.  53703.  566d0.  64206,  6M4« 

30gg   35089 

227 83703.  57770.  58318  59230,  (^5961, 

6«10« 

3067.  3068,  3662.  21744.  27527,  36158, 

37213 

228 53491 

261 .....18091.  23095 

262 18091.  23095 

263 18091.  23095 

267 18091.  23095 

286 59008.  67761 

2813.  3838.  4265.  30896.  31621 

301 67762 

2649.  15700.  23664 

400— 499  (Ch.  rV) 9718.36108 

611 60675.  60584.  64798 

622 53172 

625 53172.64393 

5384.  8592 


628 53172 

630 59008.  67761,  68109 

3328,  3838.  4265.  29779 

638 65327 

2347.  24679 

641 52063    52073,52474,56116,57771. 

69230.  68385 

16611,  21746.  27258.  30389 

642 54108 

23681.  28330 

644 5978.  9720.  15882.  30903.  35308 

646 53183 

5562.  9721 

649 53172 

8451.  11029 

650 53172,63329 

651 52073.  53172,  57774.  69232,  61671 

5563.  6232.  10608.  13472.  13923.  18092, 

19157.  24118,  25026 

652 53172,  58681 

654 16161,  33947 

655 53172 

668 9724 

661 57978 

3327,  4895 

663 8896.  9171 

671 8595.  K'.     ,'.'-•.    24679.26780.28827 

672 57979,  59980.  60575.  64798.  68848 

2817,  23044,  23664.  24679.  26780.  28827 

676 53497.  57803.  57979.  59980,  60584, 

65574,  66386   6&648 

2817,  14383.  23044.  23664.  24679,  26780. 

28827 
676. ...5979.  23664.  24679.  24680.  28048,  28827. 

31189,  33272 

677 23664 

678 59008,  67761 

3838 

681 38426 

685 4898.9050 
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Addmons  to  Table  I,  July  1994 


This  fable  lists  the  sections  of  the  U,S  Code  US  Statutes  at  Large,  Public 
Lows  and  Presidential  documents  which  are  being  added  to  Table  I  as  a  result 
of  authority  citations  carried  in  the  Fedoroi  Register  during  January  through 
July.  Recent  legislation  is  carried  by  public  law  number. 

Table  I  IS  in  the  CFR  Index  and  Finding  Aids  revised  as  of  January  1.  1994.  Ad- 
ditions during  1993  are  in  the  December  1993  LSA  (List  of  CFR  Sections  Affected). 

In  order  to  determine  the  Federal  Register  page  number  of  a  parallel  CFR 
citation,  consult  this  LSA  and  The  appropriate  Annual  Issue  of  the  LSA  for  that 
CFR  title. 


U.S.  Code: 
2U.S.C. 

437 11  Part  9008 

438 11  Parts  107,  9008 

5  U.S.C. 

504 10  Part  12 

533 29  Part  1910 

551—567 46  Part  501 

552 10  Part  1102 

12  Part  1402 

32  Part  516 

44  Part  2 

552b 10  Part  1101 

39  Part  11 

553 12  Part  1102 

49  Part  1053 

556 7  Part  1 

701—706 46  Part  501 

2903 46  Part  501 

5514 12  Parts  608.  1408 

36  Part  705 

5520a 5  Part  582 

5701—5709 12  Part  412 

6304 46  Part  501 

7301 5  Parts  5801,  7301 

22  Part  1001 
32  Parts  83,  84 

7351 29  Part  0 

32  Parts  83.  84 

7353 29  Part  0 

32  Parts  83,  84 

8913 48  Part  1642 

5  U.S.C.  Appendix 

App 5  Part  5801 

29  Parts  0.  100 
32  Parts  83,  84 

1 44  Parts  2,  10 

7  U.S.C. 

la 17  Parts  1,  3,  4.  21,  33,  166,  190 

2 17  Part  166 

4 17  Parts  3.  30.  32 

4a 17  Parts  3,  140 

6c 17  Part  156 

61 17  Part  19 

12 17  Part  12 


13c 17  Part  3 

16 17  Part  143 

16a 17  Part  3 

136 7  Part  321 

136a 7  Part  321 

154 7  Part  300 

162 7  Part  300 

167 7  Part  300 

301 7  Part  1980 

428a 36  Part  254 

1314b-2 7  Part  723 

13141 7  Part  723 

1362 7  Part  723 

1431e 7  Part  250 

1622 9  Part  98 

1623 7  Part  4285 

1989 7  Part  25.  1944 

2011—2032 7  Part  283 

2011—2032 7  Part  283 

2201 7  Part  4285 

4201—4209 7  Part  658 

8  U.S.C. 

1101  note 28  Part  65 

1153  note 22  Part  42 

1181 8  Part  223 

1182 8  Part  223 

1186B 8  Part  216 

1187 8  Part  212 

1225—1227 8  Part  223 

1227 8  Part  212 

1251 8  Part  223 

10  U.S.C. 

113 32  Parts  367,  369.  379.  384 

131 31  Part  347 

133 32  Part  384 

133a 32  Part  369 

136 32  Parts  246.  343,  344 

138 32  Part  367 

142 32  Part  379 

801  et  seq 32  Part  552 

1089 32  Part  516 

1141  et  seq 32  Part  88 

1161 32  Part  254 

1598 32  Part  254 

2036 32  Part  516 
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2410c 32  Part  254 

2687  note 32  Parts  90,  91 

7420 15  Part  787 

7430 15  Part  787 

12U.S.C. 

93a 12  Part  27 

357 12  Part  201 

635 12  Part  412 

1441a 12  Part  1630 

1715b 24  Part  291 

17151 24  Part  248 

1715Z-9 24  Parts  251.  252,  255 

1789 12  Part  792 

1828 12  Part  567 

18311 12  Part  225 

1831P-1 12  Parts  225.  303 

1843 12  Part  225 

1972 12  Part  225 

2209 12  Part  611 

2241 12  Part  600 

2242 12  Part  600 

2243 12  Part  650 

2244 12  Part  600 

2245 12  Part  600 

2252 12  Parts  608.  660 

2277a-7 12  Par U      02.  1408 

2277a-8 12  Part  1402 

2279aa-ll 12  Parts  600.  650 

3907 12  Part  225 

3910 12  Part  225 

4001—4010 12  Part  210 

4101  note 24  Part  248 

4402 12  Part  231 

13  U.S.C. 
8 23  Part  503 

15  U.S.C. 

57a 16  Part  453 

77e 17  Part  200 

77q 17  Part  200 

77u 17  Part  200 

78e 17  Part  200 

78g 17  Part  200 

78h 17  Part  200 

78k 17  Part  200 

78q-l 17  Part  200 

78t-l 17  Part  200 

78u 17  Part  200 

80b-5 17  Part  200 

272  et  seq 15  Parts  285.  286 

1673 5  Part  582 

1693 12  Part  205 

2665 40  Parts  195,  700 

3704b-2 16  Part  1180 

16  U.S.C. 

la-2 36  Part  13 

470 32  Part  552 

484a 36  Part  254 

1361  et  seq 50  Part  229 

1431  et  seq 15  Part  925 

1531—1543 32  Part  552 


1620 7  Part  1 

3837  et  seq 7  Part  703 

4301—4309 36  Part  290 

4306 36  Part  261 

4307 36  Part  261 

17  U.S.C. 

Ill 37  Parts  252,  801.  803 

116 37  Part  254 

118 37  Part  253 

119 37  Parts  257.  258 

702 37  Part  256 

801  37  Parts  252,  253,  254.  255 

801—803 37  Part  251 

802 37  Part  256 

803 37  Parts  252,  253,  265 

1007 37  Part  259 

18  U.S.C. 

208 29  Part  100 

219 32  Part  516 

474 31  Part  601 

2510  et  seq 16  Part  787 

3013 28  Part  540 

3571 28  Part  540 

3672 28  Parts  540,  646 

3682 28  Part  671 

3621 28  Parts  512,  527 

3622 28  Parts  512,  527 

3624 28  Parts  512,  527 

3663 28  Part  640 

19  U.S.C. 

1202 19  Parts  102,  141 

1321 ;.. 19  Part  128 

1431 19  Part  123 

1498 19  Parts  111.  141 

1624 19  Part  102 

1677f 19  Part  207 

2251—2252 19  Part  206 

20  U.S.C. 

1070a-16 34  Part  644 

1070a-21— 1070a-27 34  Part  693 

1091 34  Part  600 

1099a— 1099a-3 34  Part  667 

1099b 34  Parts  600.  602 

1099c 34  Parts  600.  668 

1134r— 1134r-6 34  Part  641 

1141 32  Part  206 

21  U.S.C. 

105 9  Part  98 

114a 9  Part  79 

136 9  Parts  95.  98 

136a 9  Parts  95,  98 

321 21  Part  109 

379e 21  Parts  1—1299,  166 

801  et  seq 32  Part  552 

22  U.S.C. 

1472 22  Part  503 

2658 22  Part  145 

3201  et  seq 15  Part  787 

23  U.S.C. 

101 23  Part  720 
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103 23  Part  420 

133 23  Part  420 

134 23  Part  420 

303 23  Part  420 

315 23  Part  650 

25  U.S.C. 

2 25  Parts  67,  225 

9 25  Parts  67.  225 

1901—1952 25  Part  23 

26  U.S.C. 

170 26  Part  20 

197 26  Part  1 

664 26  Part  1 

1274A 26  Part  1 

1368 26  Part  1 

1391 24  Part  597 

2701 26  Part  25 

0091 26  Part  25 

6662 26  Part  1 

7520 26  Parts  1,  20,  25 

7661  et  seq 40  Part  76 

7805 26  Part  31 

9009 11  Part  9008 

28  U.S.C. 

50 32  Part  516 

509 28  Parts  31,  603 

510 28  Parts  31,  36,  603 

513 32  Part  516 

515 32  Part  516 

543 28  Parts  600,  603 

32  Part  516 
2672 24  Part  17 

29  Part  100 

29  U.S.C. 

437 29  Parts  403.  404.  405,  408,  409 

438 29  Part  409 

772 34  Part  385 

774 34  Part  385 

794 24  Part  9 

1911 29  Part  1918 

30  U.S.C. 

185 15  Part  787 

811 30  Parts  58.  72 

813 30  Part  72 

957 30  Parts  58.  72 

961 30  Parts  58.  72 

1201  et  seq 30  Parts  872.  873.  874.  875. 

876 

31  U.S.C. 

321 31  Part  601 

3321 31  Part  206 

3327 31  Part  206 

3328 31  Part  206 

3332 31  Part  206 

3335 31  Part  206 

3701—3719 7  Part  792 

12  Parts  608.  1408 

3711 7  Part  3711 

3716—3719 7  Part  792 

3716  et  seq 30  Part  230 


3720A 29  Part  1650 

30  Part  230 

40  Part  13 

41  Part  105-57 

3721 46  Part  501 

3728 7  Part  792 

6503 31  Part  206 

7501 43  Part  12 

9701 9  Part  98 

42  Part  417 
33  U.S.C. 

1203  note 33  Part  26 

1223 33  Part  161 

1318 40  Part  9 

1321 40  Part  112 

1342 40  Part  9 

1361 40  Part  112 

2716 33  Parte  130.  131,  132.  137,  138 

38  U.S.C. 

501 38  Part  14 

5502 38  Part  14 

7721  note 38  Part  17 

39  U.S.C. 

202 39  Part  11 

203 39  Part  11 

204 39  Part  11 

205 39  Part  11 

207 39  Part  221 

401 39  Part  11 

402 39  Part  11 

403 39  Part  11 

1003 39  Part  11 

3013 39  Part  11 

3626 39  Part  111 

40  U.S.C. 

318— 318c 32  Part  228 

486 48  Part  1642 

41  U.S.C. 

414 46  Part  501 

418 46  Part  501 

42  U.S.C. 

263a 42  Part  417 

290 32  Part  516 

706 42  Part  5la 

1320a-l 42  Part  413 

13200-4 42  Part  405 

1395CC 42  Part  498 

1395dd 42  Parte  489.  1003 

1395min 42  Part  1003 

1395S8 42  Part  1003 

1395U 42  Part  405 

1395WW  note 42  Part  413 

1395X 42  Part  489 

1396b 42  Part  1003 

1437a 24  Part  905 

1437dd 24  Part  905 

1437f  note 24  Parte  792.  880.  881.  883. 

884.  886.  982 

1441a 24  Part  291 

1473e 24  Part  945 


136 


PARALLEL  TABLE 


1480 7  Part  25 

1490e 7  Part  1944 

1786 7  Part  248 

I973flrgr-1  etseq ll  Part  8 

1980 7  Part  1944 

2139a 15  Part  787 

2161 10  Part  710 

2201 5  Part  5801 

10  Part  830 

2296a  et  seq 10  Part  765 

2651 32  Part  516 

3535 24  Part*  9.  56,  574.  597,  792.  907. 

945,  953.  982 
34  Part  386 

3543 24  Part  570 

4001—4128 24  Part  55 

4332 24  Part  50 

4633 23  Parts  710,  720 

4651—4665 23  Parte  710,  713,  720 

4652—4655 23  Part  713 

5301  et  seq 24  Part  953 

5841 5  Part  5801 

6103 28  Part  42 

6212 15  Part  787 

6914b-l 40  Part  238 

7191 10  Part  830 

7412 40  Part  68 

7521 40  PartB  85,  89 

7522 40  Part  89 

7523 40  Part  89 

7524 40  Parts  79.  89 

7525 40  Parts  85.  89 

7541 40  Part  89 

7542 40  Part  89 

7543 40  Parts  85.  89 

7547 40  Parts  85,  89 

7549 40  Fart  89 

7550 40  Part  89 

7601 40  Parts  68.  76.  89 

7701 44  Part  362 

7705c 44  Part  362 

9608 33  Part  138 

11361  24  Part  862 

12186 28  Part  31 

12501  et  seq 45  Parts  2510.  2513.  2515. 

2516.  2517.  2518,  2519,  2520,  2521. 

2522.  2523.  2524.  2530,  2531,  2532, 
2533.  2540 

12601—12604 45  Parts  2525.  2526.  2527, 

2528,  2529 

12701 24  Part  881 

13611— 13619... 24  Parts  880.  881.  883.  884. 

886 
t3  U.S.C. 

666 32  Part  516 

1333 33  Part  147 

1354 15  Part  787 

1467 25  Part  83 

1701 36  Part  2M 


1740 36  Part  254 

43  Part  4700 

44  U.S.C. 

501—520 46  Part  501 

3501—3520 46  Part  501 

45  U.S.C. 

231f 20  Part  266 

231k 20  Part  266 

446 49  Part  207 

46  U.S.C. 

466c 15  Part  787 

1271  et  seq 46  Part  298 

2103 33  Part  138 

8101 46  Part  15 

8901 46  Part  15 

8902 46  Part  15 

8903 46  Part  15 

8904 46  Part  15 

9102 46  Part  15 

14302 33  Part  138 

46  U.S.C.  Appendix 

801—848 46  Part  501 

876 46  Part  501 

1701—1720 46  Part  501 

47  U.S.C. 

154 47  Parts  20,  24 

301  47  Parts  24,  99 

302 47  Parts  24,  99 

303 47  Parts  20,  24 

30P  47  Parts  1,  24 

332 47  Parts  20,  24 

544A 47  Parts  15,  76 

49  U.S.C. 

106 14  Part  61 

322 49  Parts  19.  671 

1354 14  Paris  61.  65 

1365 14  Parts  61.  65 

1421 14  Parts  61.  66 

1422 14  Parts  61,  66 

1427 14  Parts  61,  66 

1801—1819 29  Part  1910.  1915,  1917, 

1918.  1928 

2203 32  Part  856 

2312 23  Part  668 

2316 23  Part  668 

3102 49  Parts  382.  384 

10321 49  Part  1053 

10767 49  Parts  1051.  1053,  1312 

30111 49  Part  571 

30115 49  Part  571 

30117 49  Part  571 

30166 49  Part  571 

32304 49  Part  583 

49  use.  Appendix 

1301  note 49  Part  40 

1344 .^ 14  ParU  26,  29 

1354 14  Parts  25,  29.  126.  135 

1356 14  Parts  26.  29,  135 

1421 14  Parts  25,  29,  61 

1421—1430 14  Part  12.") 
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1421—1431 14  Part  135 

1422 14  Part  61 

1423 14  Parts  25,  29 

1424 14  Part  25 

1425 14  Parts  25,  29 

1427 14  Part  61 

1428 14  Parts  25.  29 

1429 14  Parts  26.  29 

1430 14  Parts  26.  29 

1434  note 49  Part  40 

1602 14  Parts  125.  135 

1618a 49  Part  40 

2015 49  Part  196 

2157 14  Part  91 

2158 14  Part  91 

2311 23  Part  657 

2312 23  Part  667 

2316 23  Part  667 

2506 49  Parts  382.  383,  384 

2701  et  seq 49  Parts  382.  383,  384 

2717 49  Part  40 

50  U.S.C. 

198 46  Part  15 

401 22  Part  503 

1701-1706 31  Part  565 

50  U.S.C.  Appendix 
1—44 31  Parts  505,  515.  520 

U.S.  Statutes  at  Large: 

48  Stat. 

1066 47  Part  99 

1082 47  Part  99 

79  Stat. 
195 46  Part  501 

89  Stat. 

871 40  Part  600 

1117 36  Part  292 

92  Stat. 

2678 29  Part  401 

3206 40  Part  600 

96  Stat. 

1797 20  Part  404 

1801 20  Part  404 

1802 20  Part  404 

1808 20  Part  404 

2500 20  Part  404 

99  Stat. 

183 10  Part  12 

100  Stat. 

3341 7  Part  1710 

102  Stat. 

908 45  Part  233 

914 45  Part  233 

1851 19  Part  207 

2834 5  Part  630 

4646 36  Part  290 

4693 46  Part  233 

103  Stat. 

1795 45  Part  233 

2489 46  Part  233 


104  Stat. 

143 25  Part  67 

831 45  Part  233 

925 46  Part  233 

3244 29  Part  1917,  1926 

105  Stat. 

92 5  Part  630 

832 28  Part  66 

917 49  Part  653 

1914 23  Part  657 

49  Parts  392,  393 

1933 49  Parts  392,  393 

2002 23  Part  660 

2236 12  Part  215 

106  Stat. 

606 46  Part  233 

2315 31  Part  800 

2463 31  Part  800 

3712—3713 24  Part  907 

4102 12  Part  650 

107  Stat. 

40 15  Parte  771,  774,  779,  787 

739 7  Part  703 

981 5  Part  531 

1022 5  Part  630 

1046 7  Part  4285 

1312 43  Part  12 

1379 43  Part  12 

2057 19  Parts  102,  207 

29  Part  504 

40  Part  600 

2115 37  Part  201 

108  Stat. 

3 7  Part  4285 

Public  Laws: 

99- 
570 22  Part  503 

101- 

138 22  Part  502 

508 30  Parts  873.  886 

102- 

143 49  Part  654 

365 49  Part  229 

533 49  Part  229 

103- 
103 5  Part  630 

Presidential  Documents: 

Executive  Orders: 

10822 22  Part  503 

11912 15  Part  787 

11988 24  Part  55 

11991 24  Part  50 

12002 15  Part  787 

12058 15  Part  787 

12214 15  Part  787 

12366 10  Part  710 

22  Part  503 

12580 33  Part  138 

12600 12  Parte  1102,  1402 


138 
12674. 
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12710 
12731. 


.5  Paxts  5801.  7301 

10  Part  0 

29  Parts  0.  100 

32  Parts  83.  84 

43  Part  12 

31  Part  565 

.5  Parts  5801.  7301 

10  Part  0 

29  Parts  0.  100 

32  Parts  83.  84 

43  Part  12 


12735 15  Part  787 

12867 15  Parts  771.  774.  775.  778.  779. 

785.  787 
12868 15  Parts  771.  774.  775.  778,  779, 

785,  787 

12872 31  Part  580 

12897 5  Part  582 

Notices: 

Nov.  12.  1993 15  Parts  771,  774.  775, 

778.  779.  785,  787 
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Removals  from  Table  I,  July  1994 


This  table  lists  the  sections  of  the  US  Code  u  S  Statutes  ot  Large  Public 
Laws,  and  Presidential  documents  which  are  being  removed  from  Table  l  as  o 
result  of  documents  published  m  the  Federal  Register  during  January  through 
July  1994. 

Table  I  is  in  the  CFI?  index  and  Finding  Aids  revised  as  of  Januay  1.  1994.  Re- 
movals during  1993  ore  in  the  December  1993  LSA  (List  of  CFR  Sections  Af- 
fected). 

In  order  to  determine  the  Federal  Register  poge  number  of  a  porollel  CFR 
citation,  consult  ttils  LSA  and  tne  appropriate  Annual  Issue  of  the  LSA  for  that 
CFR  title. 


U.S.  Code: 

3U.S.C. 
301 31  Part  580 

5U.S.C. 

30 45  Part  46 

552 12  Part  790 

47  Part  1 

552b 39  Parts  1,  8 

563 46  Part  530 

49  Part  1207 

3301 5  Part  733 

3302 5  Part  733 

5401  et  seq 5  Part  531 

5402 5  Part  531 

5514 32  Part  90 

6387 5  Part  630 

7301 5  Part  733 

7321—7324 5  Part  733 

7327 5  Part  733 

5  U.S.C.  Appendix 
App 24  Part  2000 

7  U.S.C. 

4 : 17  Part  4 

6a 17  Part  3 

61 17  Parts  3.  4 

7a 17  Part  140 

12a 17  Part  12 

23 17  Part  190 

553 39  Part  3001 

601—674 7  Part  1098 

608c 7  Part  966 

612  note 7  Part  250 

1314h 7  Part  723 

1377—1379 7  Part  723 

1431 7  Part  250 

1445 7  Part  723 

4201  et  seq 7  Part  658 

8  U.S.C. 

1101  note 22  Part  42 

1103 8  Part  223a 

1153 22  Part  42 

1181 8  Part  223a 

1182 8  Part  223a 

1186a 8  Part  223a 


1225 8  Part  223a 

1226 8  Part  223a 

1227 8  Part  223a 

1251 8  Part  223a 

10  U.S.C. 

131 32  Part  389 

136 32  Parts  367.  383 

858 28  Part  527 

2208 32  Part  251 

2306 32  Part  516 

12  U.S.C. 

178 12  Part  792 

635 12  Part  412 

1441a 7  Part  1627 

1715 24  Part  291 

1715  et  seq .\.24  Part  248 

1715Z 24  Parts  251.  252.  256 

1821 7  Part  1627 

1831P-1 12  Part  225 

3331  et  seq... 12  Part  323 

3348 12  Part  564 

3909 12  Part  226 

4001  et  seq 12  Part  210 

14  U.S.C. 

85 33  Part  147 

633 46  Part  12 

15  U.S.C. 

12  et  seq 16  Part  412 

13 16  Part  244 

41—58 16  Part  412 

45 16  Part  244 

46 16  Part  244 

78b 17  Part  200 

78c 17  Part  200 

78d 17  Part  200 

78eee 17  Part  200 

78f 17  Part  200 

78k-l 17  Part  200 

781 17  Part  200 

78s 17  Part  200 

79d 17  Part  200 

271  et  seq 15  Part  295 

272 15  Part  7 

1392 49  Part  571 
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l«a 49  Part  571 

1408 49  Part  571 

1407 49  Part  571 

16B3b 12  Part  205 

aOOl 40  Part  600 

a008 40  Part  600 

a006...„ 40  Part  600 

a008 40  Part  600 

2079 16  Part  1500 

16  U.S.C. 

1454 15  Part  926 

3801  et  seq 7  Part  703 

17  U.S.C. 

702  ...37  Parts  JOl.  302.  303.  304.  306.  306. 

307.  308.  309.  311 
802  ...37  Parts  301.  302.  303.  304.  305.  306. 

307.  308.  309.  311 

18  U.S.C. 

aoa 29  Part  100 

S13 32  Part  516 

616 32  Part  516 

543 32  Part  516 

19  U.S.C. 

1202 19  Part  123 

1386 19  Part  206 

1621 19  Part  173 

2482 19  Part  206 

20  U.S.C. 

1068 34  Part  602 

1061 34  Part  602 

1070d-lc 34  Part  644 

1088 34  Parts  600.  601 

1086 34  Parts  600.  601.  602 

1088 34  Parts  602.  692 

1088 34  Part  692 

1081 34  Part  692 

1141 34  Parts  602.  692 

1221e-3 34  Part  692 

1401 34  Part  602 

2471 34  Part  602 

3381 34  Part  602 

21  U.S.C. 

376 21  ParU  1—1299.  166 

8S3a 47  Part  1 

22  U.S.C. 

2751— 2796c 32  Part  251 

5001  et  seq 15  Part  787 

5035 22  Parts  60.  61.  62,  63,  64,  65 

23  U.S.C. 

103 49  Part  653 

307 23  Part  511 

351 23  Parts  511.  650 

26  U.S.C. 

170 26  Parts  20,  25 

382 26  Part  301 

642 26  Parts  20,  25 

6091 26  Part  25 

6324A— 6324B 26  Part  20 

28  use. 
508 28  Part  36 


29  U.S.C. 

744 34  Part  385 

776 34  Part  385 

1579a 20  Part  1005 

31  U.S.C. 

418 31  Part  601 

483a 22  Part  503 

752 31  Part  348 

754b 31  Part  348 

3126 31  Part  330 

3701—3719 17  Part  143 

9701  46  Part  12 

33  U.S.C. 

1251  et  seq 40  Part  112 

1321 33  Parts  130.  131 

1509 33  Part  137 

1512 33  Part  137 

1517 33  Part  137 

2071 33  Part  147 

2734 33  Part  161 

38  U.S.C. 

510 38  Part  14 

5901 38  Part  14 

39  U.S.C. 

202 39  Part  8 

203 39  Part  8 

205 39  Part  8 

401 „ 39  Part  8 

1003 39  Part  8 

3013 39  Part  8 

40  U.S.C. 

486 41  Part  101-34 

41  U.S.C. 

60 32  Part  516 

42  use. 

2891-3 45  Part  46 

1320a-l 42  Part  413 

1395dd 42  Part  1003 

1395J— 1395V 42  Part  406 

1437a 24  Parts  882.  887.  906 

1437c 24  Part  882 

1437f  note 24  Part  892 

1437U 24  Part  905 

1480 7  Part  1944 

1561a 29  Part  291 

1870 45  Parts  610,  630 

2996fir 45  Part  1601 

3535 24  Parts  571.  892,  2000 

4561—4566 23  Part  713 

4601  note 24  Part  42 

5301  et  seq 24  Part  571 

5424 24  Part  3280 

5601  et  seq 28  Part  31 

5814 10  Part  710 

5815 10  Part  710 

6721  et  seq 31  Part  52 

11361 24  Part  882 

11401 24  Part  882 

43  U  S  C 

161—164 43  Part  2510 
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166-169 43  Part  2510 

185 43  Part  2510 

201 43  Part  2510 

231 43  Part  2510 

373 43  Parts  230,  406 

451-451k 43  Part  406 

502  note 43  Part  423 

1201 43  Parts  1720.  2070,  2510 

1653 33  Part  131 

1701  et  seq 43  Part  4700 

1815 33  Part  132 

1822 33  Part  132 

45  U.S.C. 

228j 20  Part  266 

228s 20  Part  266 

46  U.S.C. 

8105 46  Part  78 

46  U.S.C.  Appendix 

816 46  Part  530 

841a 46  Part  530 

1114 46  Part  501 

1709 46  Part  530 

1716 46  Part  530 

47  U.S.C. 

154 47  Part  99 

301 47  Part  99 

302 47  Part  99 

303 47  Part  99 

322 47  Parts  24,  99 

503 47  Part  1 

49  U.S.C. 

1344 14  Parts  25,  29 

1354 14  Parts  25,  29,  61,  125,  135 

1355 14  Parts  25.  29.  61,  136 

1421 14  Parts  26,  29,  61 

1421—1430 14  Part  125 

1421—1431 14  Part  135 

1422 14  Part  61 

1423 14  Parts  26,  29 

1424 14  Parts  26,  29 

1425 14  Parts  25,  29 

1427 14  Part  61 

1428 14  Parts  25,  29 

1429 14  Parts  26,  29 

1430 14  Parts  26,  29 

1472 14  Part  121 

1502 14  Parts  126.  136 

1601  et  seq 49  Part  653 

1667 49  Part  526 

2316 23  Part  658 

10321 49  Part  1207 

10751 49  Part  1207 

11142 49  Part  1207 

11145 49  Part  1207 

12701  et  seq 49  Part  383 

49  U.S.C.  Appendix 

1421 14  Parts  61,  63.  65.  121 

1422 14  Parts  61,  63.  65 

1427 14  Parts  61,  63,  65 


50  U.S.C. 

1601—1661...: 31  Part  580 

1701  et  seq 31  Part  565 

2061  et  seq 44  Part  322 

50  U.S.C.  Appendix 

5 31  Parts  505.  515,  520 

2155 31  Part  800 

U.S.  Statutes  at  Large: 

32  Stat. 
390 43  Part  419 

40  Stat. 
415 31  Part  506 

48  Stat. 

1066 47  Part  24 

1082 47  Part  24 

BOSUt. 
885—890 7  Parts  215,  220 

86  Stat. 
897 40  Part  112 

88  Stat. 

1561 22  Part  503 

89  Stat. 

901 40  Part  600 

1035 43  Part  419 

90  Stat. 

889 43  Part  419 

1211 43  Part  419 

92  Stat. 

865 17  Part  32 

867—869 17  Part  32 

98  Stat. 

1797 20  Part  404 

1801—1802 20  Part  404 

1808 20  Part  404 

104  Stat. 

523 33  Part  26 

105  Stat. 

2208 33  Part  26 

106  Stat. 

4237 37  Part  201 

PiLblic  Laws: 
92- 

583 16  Part  926 

98- 

181 12  Part  225 

502 43  Part  12 

99- 

272 31  Part  51 

591 7  Part  1710 

100- 

690 24  Part  24 

102- 

25 5  Part  630 

103- 

3 5  Part  630 

Presidential  Documents: 
Executive  Orders: 

11222 10  Part  0 

22  Part  1001 
29  Part  100 
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11652 22  Part  503 

11735 33  Paits  130.  131 

40  Part  112 

12107 5  Part  733 

12123 33  Part  132 

12148 44  Part  322 

12418 33  Parts  130.  131.  132 

12532 15  Part  787 

12571 15  Part  787 

12673 44  Part  2 

12730 15  Parts  771.  774,  775.  778,  779. 

785.  787 


Notices: 

Sept.  4.  1986 15  Part  787 

Sept.  25.  1992 15  Parts  771,  775.  778 

Sept.  26.  1991 15  Parts  774.  779.  785 

Nov.  11.  1992 15  Part  778 

Nov.  14.  1991 15  Parts  771,  774,  775. 

779.  785 

Reorganization  Plans: 

No.  3  of  1968 40  Part  112 

No.  3  of  1946 15  Part  7 

No.  2  of  1978 5  Part  733 

44  Part  322 


1993 
58  FR  Page 

51211-51563 Oct.  1 

51565-51755 4 

51757-51971  5 

51973-52206 6 

52207-52395 7 

52397-52628 8 

52629-52873 12 

52875-53096 13 

53097-53392 14 

53393-53634 15 

53635-53831 18 

53833-54024 19 

54025-54270 20 

54271-54484 21 

54485-64924 22 

54925-57533 25 

57535-57716 26 

57717-57950 27 

58097-58254 28 

57951-58096 29 

58265-58482 Nov.  1 

58483-58639 2 

58641-58734 3 

58735-58934 4 

58935-59168 5 

59159-59342 8 

59343-59638 9 

5963&-59930 10 

59931-60100 12 

60101-60361  15 

60363-60540 16 

60541  ^766 17 

6076&-60990 18 

60991-61610 19 

61611-61796 22 

61797^2032 23 

62033-62258 24 

62259-62494 26 

6249>-63022 29 

63023-63275 30 

63277-63518 Dec.  1 

63519-63884 2 

63885-64100 3 

64101-64364  6 

64365-64454 7 

64454-64668  8 

64669--64869 9 

64871-6.5097  10 

65099 -6.S276 13 

65277-65525 14 

65527-65656 16 

65657-65863 16 

65865-66245 17 

66247-67302 20 

67303-67624 21 

67625-68014 22 

68015-68290 23 


68291-68503 27 

68505-68713 28 

68715-69168  29 

69169-69684  30 

1994 

59  FR  Page 

1-240 Jan.  3 

241-498 4 

499-651  5 

653-945 6 

947-1261  7 

1263-1446 10 

1447-1616 11 

1617-1888 12 

1889-2280 13 

2281  2518 14 

2519-2724 18 

2726-2924 19 

2926-3311 20 

3313-3512 21 

3513  3632 24 

3633-3650 25 

3651-3769 26 

3771-3980 27 

3981-4232 28 

4233-4546 31 

4547-4778 February  1 

4779-5070 2 

5071-5312 3 

5313-5514 4 

5515-5696 7 

5697-5927 8 

592&-6211  .     9 

6213^529 10 

6531-6863 11 

6865^  7191 14 

7193-7628 15 

7629-7892 16 

7893-8118      17 

8119-8379 18 

8381-8515 22 

8517-8822 23 

8823-9063 24 

9065-9380 25 

9381-9611 28 

9613-9916 March  1 

9917-10045  2 

10047  10263  3 

10265-10567  4 

10569-10720  7 

10721   10937  8 

10939-11174 9 

11175-11471 10 

11473-11698 11 

11699-11896 14 

11897-12141  16 

12143-12521  16 

12523-12793 17 

12795-13177 18 


144            TABLE  OF  FEDERAL 

REGIST 

13181-13428  

21 

13429-13637  

22 

13639-13863 

23 

13865-14081  

24 

14083-14366  

25 

14357-14M0 

28 

14541    14734  

29 

14736-15032  

30 

15033-15311  

31 

15313-15609  

April  1 
4 

15611-15825  

15826-16088  

5 

16089  16510  

6 

16511-16767  

7 

16769-16960  

8 

16961-17221  

11 

17225-17452  

12 

17453-17674  

13 

17675-17916  

14 

17917-18290 

15 

18291-18469  

18 

18471-18707  

19 

18709-18941  

20 

18943-19124  

21 

19125-19625  

22 

19627-21618  

26 

21619-21915  

26 

21917-22112  

28 

22123-22489  

29 

22491-22721  

May  2 

22723-22949  

3 

22951-23118  

4 

23119-23610  

5 

23611-23788  

6 

23789-24028  

9 

2402^^24340  

10 

24341  24629 

11 

24631-24884  

12 

24886-25286  

13 

25287-26664  

16 

25555-25774  

17 

25775-26095  
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Weapons: 

Nuclear,  biological  and  chemical,  proliferation  activities; 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  dotunrtents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  RegulatKxis,  which  is  published  under 
50  titles  rxjrsuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  272  and  273 

[AmendrTMjnt  No.  359] 
R!N  0584-AB78 

f^  o  >d  Stamp  Program-  Med^ca! 
Expense  Deduction 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule. 


SUMMARY:  This  action  will  change  Food 
Stamp  Program  rules  relating  to  the 
excess  medical  expense  deduction.  The 
changes  will  simplify  the  means  by 
which  households  with  elderly  and 
disabled  members  claim  deductions 
from  income  for  verified,  prospective, 
non-reimbursed  medical  expenses. 
DATES:  Effective  Date:  This  rule  is 
effective  and  must  be  implemented  no 
later  than  Odober  1, 1994. 

Qjmments:  Comments  must  be 
received  on  or  before  December  2.  1994 
to  be  a.ssured  of  consideration. 
ADDflESSES:  Comments  should  be 
submitted  to  Judith  M.  SeyTnour, 
Eligibility  and  Certification  Regulation 
Section.  Certification  Policy  Branch, 
Program  Development  Division.  Food 
and  Nutrition  Service,  USDA.  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302.  Comments  may  also  be  datafaxed 
to  the  attention  of  Ms.  Seymour  at  (703) 
305-2454.  All  written  comments  will  hie 
open  for  public  inspection  at  the  office  • 
of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m.,  Monday  through  Friday)  at 
3101  Park  Center  Drive,  Alexandria. 
Virginia,  Room  720. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Ms.  Seymour  at 
the  above  address  or  by  telephone  at 
(703) 305-2496. 


SUPPLEMENTARY  INFOPJWATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
OfTice  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
,    the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  3015,  Subpart  V  and  related  Notice 
(48  FR  29115),  this  Program  is  excluded 
from  the  scope  of  Executive-Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Ellen  Haas,  the 
Assistant  Secretary  for  Food  and 
Consumer  Services,  has  certified  that 
this  interim  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
State  and  local  welfare  agencies  will  be 
the  most  affected  to  the  extent  that  they 
administer  the  Program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  (O.MB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507). 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  nile  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherw ise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the' 
EFFECTIVE  DATE  paragraph  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  for  Program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C 


2020(e)(1)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-quality  control  (QC) 
liabilities)  or  Part  284  (for  rules  rT>!ni.^d 
to  QC  liabilities);  (3)  for  Program 
retailers  and  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Public  Participation  and  Effective  Date 

The  amendment  to  section  5(e)  of  the 
Food  Stamp  Act  of  1977  (7  U.S.C. 
2014(e))  which  is  reflected  in  this  rule 
was  enacted  in  1990  as  section  1717  of 
the  Mickey  Leland  Memorial  Domestic 
Relief  Act  (1990  Leland  Act),  Title  XVn. 
Pub.  L.  101-624  (104  Stat.  3783,  Nov. 
28, 1990).  This  amendment  was 
effective  February  1,  1992.  The 
provisions  of  this  rule  are  required  to  b*- 
implemented  not  later  than  October  1, 
1994.  in  order  to  assure  that  all  State 
agencies  are  in  full  compliance  with  the 
amendment  as  soon  as  j>ossible.  For  this 
reason,  Ellen  Haas,  Assistant  SetTetary 
for  Food  and  Consumer  Services,  has 
determined  pursuant  to  5  U.S.C  553 
that  public  comment  on  this  rule  prior 
to  implementation  is  impracticable  and 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after  its 
publication.  However,  because  we 
believe  the  administration  of  the  rule 
may  be  improved  by  public  comment, 
comments  are  solicited  on  this  rule  for 
60  days  after  publication.  All  comments 
received  within  the  comment  period 
will  be  analyzed,  and  any  appropriate 
changes  will  be  incorporated  in  the 
subsequent  publication  of  a  final  nile. 

Background 

Section  351  of  the  Hunger  Prevention 
Act  of  1988.  Pub.  L.  100-^35  (102  Stol. 
1645.  September  19,  1988)  (HPA) 
amended  Section  5(e)  of  the  Food  Stamp 
Act  of  1977,  as  amended,  7  U.S.C 
2014(e).  to  require  State  agencies  to  offer 
eligible  households  with  an  elderlv  or 
disabled  member  a  method  for  claiming 
a  deduction  for  recurring  medical 
expenses  in  place  of  provisions  that  had 
required  households  to  report  and  verify 
expenses  monthly.  On  June  7.  1989.  the 
Department  published  an  interim 
rulemaking  at  54  FR  24518,  which 
implemented  Section  351  of  Pub.  L. 
100-435.  The  interim  rules  are  still  in 
effect. 
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The  1989  interim  rule  amended 
several  provisions  of  the  regulations 
pertaining  to  the  medical  deduction, 
particularly  in  the  area  of  reporting  and 
verification  requirements  for  allowable 
medical  expenses.  Under  the  19H9 
interim  rule,  households  subject  to 
moeithly  reporting  are  given  the  option 
of  either  reporting  and  verifying  all 
medic  al  expenses  monthly,  or  of 
reporting  and  verifying  changes  in 
medical  expenses  in  excess  of  S25 
occurring  during  the  certification 
period,  but  they  cannot  be  re<juired  to 
report  under  both  procedures.  The  1989 
interim  rule  amended  7  CFR 
27.1.21(h)(3)  (i)  and  (ii).  (i)(l).  and 
(j)(3)(iii)  to  specify  the  household's 
options  with  regard  to  reporting  and 
verifying  medical  expenses  in  a  monthly 
reporting  and  retrospective  budgeting 
(MRRB)  system.  In  addition.  7  CFR 
273.1Z(a)(l)(vi)and  7  CFR 
273.21(h)(,1)(iii)  were  amended  by  the 
1989  interim  rule  to  simplify  reporting 
changes  in  medical  expenses.  The  1989 
interim  rule  required  that  changes  in 
total  medical  expenses  greater  than  $25 
must  be  reported,  as  opposed  to  a  $25 
change  in  each  individual  allowable 
medical  expense. 

Following  publication  of  the  1989 
interim  rule,  the  1990  Leiand  Act  was 
enacted.  Regulations  published  to 
implement  provisions  of  that  Act 
superseded  some  of  the  changes  made 
in  the  1989  interim  rule.  Se<;tion  1724 
of  the  1990  Leiand  Act  delegated  to  each 
State  agency  the  responsibility  for 
design  of  the  monthly  report  form, 
including  the  determination  of  what 
information  relevant  to  eligibility  and 
benefits  was  to  be  included  on  that 
form.  These  provisions  of  section  1724 
were  implemented  by  the  Monthly 
Reporting  and  Retrospective  Budgeting 
Amendments  and  Mass  Changes  final 
rule,  published  on  December  4,  1991  at 
56  FR  63597.  Conforming  amendments 
to  verification  requirements  associated 
with  the  monthly  report  were  also  made 
at  that  time.  The  regulatory  amendments 
in  the  Dtjcember  4.  1991  final  rule 
supersetled  the  changes  made  to  7  CFR 
273.21(h)(3)  (i).  (ii).  and  (iii).  and  (i)(l) 
by  the  1989  interim  rule.  h»ec:ause  the 
interim  provisions  concerned  the 
information  that  the  Department 
mandated  be  contained  on  the  monthly 
report  form. 

The  amendments  made  to  the 
regulations  at  7  CFR  273.12(a)(vi)  and 
273.21(j)(iii)  (C)  and  (D)  by  the  1989 
interim  rule  were  neither  finalized  nor 
supersetled  by  subsequent  regulations. 
As  explained  below,  however,  the 
Department  is  now  making  new 
amendments  to  these  section.s. 


Section  1717  of  the  1990  Leiand  Act 
amended  section  5(e)  of  the  Food  Stamp 
Act  to  provide  for  a  simplified  means 
for  eligible  households  to  claim  the 
excess  medical  expense  deduction  for 
recurring  medical  costs.  Section  1717 
requires  State  agencies  to  estimate  at 
certification  a  recipient's  recurring 
medic:al  expenses  for  the  certification 
period  based  upon  the  recipient's 
current  verified  medical  expenses,  as 
well  as  available  information  about  the 
recipient's  medical  condition,  atid 
public  or  private  medical  insurance 
coverage.  The  household's  medical 
deduction  would  be  based  on  these 
estimates,  and  further  verification 
would  not  be  required.  In  a  proposed 
rule  entitled  "Miscellaneous  Provisions 
of  the  Mickey  Leiand  Memorial 
Domestic  Hunger  Relief  Ac-t  and  Food 
Stamp  Certification  Policy,"  published 
on  lune  28.  1991  (56  FR  29594).  the 
Department  stated  that  food  stamp 
regulations  at  7  CFR  273.2(f)(8)  and 
273.12(a)(6)  already  reflected  the  intent 
of  the  statute  and  that,  therefore,  no 
change  to  the  regulations  was  required. 
No  comments  disputing  this  position 
were  received,  and  the  position  was 
reiterated  in  a  final  rule  published  on 
December  4,  1991  (56  FR  63594). 

It  has  come  to  the  attention  of  the 
Department  that  some  State  agencies 
may  not  be  properly  applying  section 
1717.  This  may  be  due  to  confusion  on 
the  part  of  State  agencies  with  regard  to 
the  Department's  decision  not  to  issue 
regulations  in  connection  with  section 
1717.  To  ensure  that  State  agencies  are 
in  compliance  with  section  1717.  the 
Department  issued  three  memoranda  to 
FNS  regional  offices,  dated  February  3. 
1994.  April  1,  1994,  and  May  12,  1994. 
In  the  memoranda,  the  Department 
instructed  the  regional  offices  to  remind 
State  agencies  that  they  must  be  in 
complianf  p  w  ith  the  provisions  of 
section  1717.  The  Department  also 
offered  direction  as  to  how  the  State 
agencies  can  implement  the  provisions 
of  section  1717. 

In  a  further  effort  to  insure  that  State 
agencies  are  implementing  the 
provisions  of  .section  1717.  the 
Department  is  amending  food  stamp 
regulations  that  concern  the  medical 
expense  deduction.  These  changes  will 
clarify  current  regulations  to  better 
express  the  intent  of  section  1717. 
Accordingly,  this  rule  amends  7  CFR 
273.10{d)(l')(i).  273.10(d)(4), 
273.12(a)(vi).  273.21  (h).  (i).  and  (j)(iii) 
(C)  and  (D). 

Under  the  amendments,  the 
household  will  be  required  to  report  and 
verify  all  medical  expenses  at 
certification  and  recertification.  The 
hou.sehold's  monthly  medical  deduction 


for  its  certification  period  will  be  based 
on  the  information  reported  and  verified 
by  the  household,  and  any  anticipated 
changes  in  the  household's  medical 
expenses  that  can  be  reasonably 
expected  to  occur  during  the 
certification  period.based  on  available 
information  about  the  recipient's  ' 

medical  condition,  public  or  private 
insurance  coverage,  and  current  verified 
medical  expenses.  If  the  household 
reports  a  medical  expense  at 
certification  but  cannot  verify  the 
expense  at  that  time,  and  if  the  amount 
of  the  expense  cannot  be  reasonably 
anticipated  based  on  available 
information  about  the  recipient's 
medical  condition,  public  or  private 
in.surance  coverage,  and  current  verified 
medical  expenses,  the  expense  will  be 
considered  at  the  time  the  amount  of  the 
expense  or  reimbursement  is  reported 
and  verified.  The  household  will  not  be 
required  to  file  reports  about  its  medical 
expenses  during  the  certification  period. 
If  the  household  voluntarily  reports  a 
change  in  its  medical  expenses,  the 
State  agency  will  act  on  the  changes  in 
accordance  with  current  regulations  at  7 
CFR  273.12(c). 

The  Department  is  also  making  a 
related  amendment  to  the  regulations  at 
7  CFR  273.12(c)  for  changes  in  medical 
expenses  that  are  discovered  from  a 
source  other  than  the  household. 
Currently,  those  regulations  require  the 
State  agency  to  act  on  all  changes  in  a 
household's  circum.stances.  including 
those  it  discovers  from  a  source  other 
than  the  household.  Often  times, 
however,  the  State  agency  must  contact 
the  household  to  verify  such  unreported 
changes.  Since  the  intent  of  section 
1717  is  to  avoid  recurrent  reporting  and 
verification  on  the  part  of  households 
receiving  the  medical  expense 
deduction,  the  Department  is  amending 
7  CFR  273.12(c)  to  require  thai  'he  State 
agency  act  on  those  changes  in  medical 
expenses  it  learns  of  from  a  source  other 
than  the  household  only  if  it  can  act 
without  contacting  the  household  for 
further  information  or  verification.  The 
household  will  be  informed  about  the 
changes  in  accordance  with  the  notice 
requirements  at  7  CFR  273.13.  Those 
changes  learned  from  a  source  other 
than  the  household  which  are  not 
verified  upon  receipt  and  therefore 
necessitate  contact  with  the  household 
for  verification  purposes  shall  not  be 
acted  upon  until  the  household  is 
recertified. 

Implementation 

This  rule  is  effective  and  must  be 
implemented  no  later  than  October  1, 
1994.  For  quality  control  purposes,  any 
variances  resulting  from  the 


implementation  of  the  nile  shall  be 
excluded  from  error  analysis  for  120 
days  from  the  required  implementation 
date,  in  accordance  with  7  CFR 
275.12(d)(2)(vii).  The  provision  must  be 
implemented  for  all  households  that 
newly  apply  for  Program  bent-fits  on  or 
after  the  required  implementation  date. 
The  current  caseload  shall  be  converted 
to  these  provisions  at  the  household's 
request,  at  the  time  of  recertification,  or 
when  the  case  is  next  reviewed, 
whichever  occurs  first.  The  State  agency 
must  provide  restored  benefits  to  such 
households  back  to  the  required 
implementation  date  or  the  date  of 
applicjition  whichever  is  later.  If  for  any 
reason  a  State  agency  fails  to  implement 
on  the  required  implementation  date, 
restored  benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later. 

List  of  Subfecls 

7  CFR  Part  272 

Alaska.  Civil  rights,  Food  stamps. 
Grant  programs — social  programs. 
Reporting  and  recordkeeping 
requirements. 

7  CFB  Part  273 

Admini.strative  practice  and 
procedure.  Aliens,  Claims,  Foixl  stamps, 
Fraud,  Grant  programs — social 
programs.  Penalties,  Records,  Reporting 
and  recordkeeping  requirements.  Social 
Security. 

Accordingly.  7  CFR  parts  272  and  273 
are  amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
parts  272  and  273  continues  to  read  as 
follows: 

Authority:  7  U.S.Q  2011-2032 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

2.  In  §272.1.  paragraph  (g)(]38)  is 
added  to  read  as  follows: 

§  272.1     General  terms  and  cond-ttons. 

*         •  »         •         » 

(g)  Iniplempntation  *   *   * 
(13H)  Amt;ndment  No.  J.59The 
provision  of  Amendment  No.  359 
regarding  the  medical  expense 
deduction  is  effective  and  mu.st  be 
implemented  no  later  than  Octol)er  1, 
1994.  Any  variances  resulting  from 
implementation  of  the  provisions  of  this 
amendment  shall  be  excluded  from 
error  analysis  for  120  days  from  this 
required  implementation  dote  in 
accordance  with  7  CFR  275.12(d)(2)(vii). 
The  provision  must  be  implemented  for 
all  households  that  newly  apply  for 
Program  benefits  on  or  after  the  required 
implementation  date.  The  current 


caseload  shall  be  converted  to  these 
provisions  at  the  household's  request,  at 
the  time  of  recertification.  or  when  the 
case  is  next  reviewed,  whichever  occurs 
first.  The  State  agency  must  provide 
restored  benefits  to  such  households 
back  to  the  required  implementation 
date  or  the  date  of  application 
whichever  is  later.  If  for  any  reason  a 
State  agency  fails  to  implement  on  the 
required  implementation  date,  restored 
benefits  shall  be  provided,  if 
appropriate,  back  to  the  required 
implementation  date  or  the  date  of 
application  whichever  is  later. 

PART  273_CERTinCATK5N  OF 
ELIGiBLE  HOUSEHOLDS 

3.  In  273.10: 

a.  The  fifth  sentemse  of  paragraph 
(d)(l)(i)  is  revised; 

b.  Four  sentences  are  added  to  the  end 
of  paragraph  (d)(4). 

The  revisions  and  additions  read  as 
follows: 

§  273.1 0    Deteiminlng  household  eligtblllty 

and  benefit  levels. 

*        •        •        •        • 

(d)  Determining  deductions.  '    *   ' 

(1)  Disnl lowed  expenses. 

(i)  *   *   •  If  the  household  reports  an 
allowable  medical  expense  at  the  time 
of  certification  but  cannot  provide 
verifi(::ation  at  that  time,  and  if  the 
amount  of  the  expense  c:annot  be 
reasonably  anticipated  based  upon 
available  information  about  the 
recipient's  medical  condition  and 
public  or  private  medical  in.surance 
coverage,  the  household  shall  have  the 
nonreimbursable  portion  of  the  medical 
expense  considered  at  the  time  the 
amount  of  the  expense  or 
reimbursement  is  reported  and  verified. 


(4)  Anticipating  expenses.  *   *   '  At 
certification  and  recertification,  the 
household  shall  report  and  verify  all 
medical  expenses.  The  ho'jseholds 
monthly  medical  deduction  for  the 
certification  period  shall  bt  ba<«d  on 
the  information  reported  and  verified  by 
the  household,  and  any  anticipated 
.  hanges  in  the  household  s  medical 
expenses  that  can  be  reasonably 
expected  to  occur  during  the 
certification  period  based  on  available 
information  about  the  recipient's 
medical  condition,  public  or  private 
insurance  coverage,  and  current  verified 
medical  expenses.  The  household  .shall 
not  be  required  to  file  reports  about  its 
medical  expenses  during  the 
certification  period.  If  the  household 
voluntarily  reports  a  change  in  its 
medical  expenses,  the  State  agtMicT  shall 


verify  the  change  in  accordance  with 
§  273.2(f)(H)  and  act  on  the  chang«»  in 
accordance  with  current  regulations  at 
§  273.12(c). 

*  •  •  »         • 

4.  In  273.12: 

a.  Paragraph  (a)fll(vi)  is  removed; 

b.  Paragraph  (c)  introductory  text  is 
amended  by  adding  two  sentences  after 
the  first  sentence  to  read  as  follows: 

§  273. 1 2     Reporting  changes. 

•  •  .  .  , 

(c)  State  agency  action  on  changes 
'   *  However,  during  the  certification 
period,  the  State  agency  shall  not  act  on 
changes  in  the  medical  expenses  of 
bou.seholds  eligible  for  the  medical 
exj^nse  deduction  which  it  learns  of 
from  a  source  other  than  the  household 
and  which,  in  order  to  take  action, 
require  the  State  agency  to  contaci  the 
household  for  verification.  The  State 
agency  shall  only  act  on  those  changes 
in  medical  expenses  that  it  learns  about 
from  a  source  other  than  the  household 
iftho.se  changes  are  verified  upon 
receipt  and  do  not  necessitate  confaci 
with  the  household.  •   *   • 

•  •         *        •        • 

5.  In  §273.21: 

a.  Paragraph  (h)(3)  is  revised. 

b.  A  third  sentence  is  added  to 
paragraph  (i). 

c.  Paragraph  (j)(3)(iii)(C)  is  rexisL 

d.  Paragraph  (j){3)(iii)(D)  is  removed 
and  paragraph  (j){3)(iii){E)  is 
redesignated  as  paragraph  (j)(3)(iii)(D) 

The  revisions  read  as  follow.s: 

§  273.21     Morlhty  Reporting  and 
Retrospectiv«  BudgetJr»g  (MRRB) 

*  •  •  •         . 

{h)Themonthly  report  form.  '   *   * 
(3)  Reported  information.  The  State 
agency  may  determine  the  information 
relevant  to  eligibility  and  benefit 
determination  to  be  included  on  the 
monthly  report  form  except  that  the 
State  agency  shall  not  require 
households  to  monthly  report  medicnl 
expenses.  Medical  expenses  may  lie 
reported  in  ara  ordant;fc  with 
S273.10(d)(4). 

•  •  •  •  » 

(i)  Verification.  *    *   *  Medical 

expenses  shall  be  verified  in  accordanc*- 

with  §273.2(0. 

(j)  State  agency  action  on  report'' 
•    «    * 

{3)In(Ximp!etefiling'   '   * 

(iii)  *   •   * 

(C)  If  a  household  fails  to  verifv 
changes  in  reported  mexlical  expenses  in 
accordance  with  §273.2(0(8),  the  Stat.» 
agency  shall  not  m.ike  the  riiange. 
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Dated:  September  27,  1994. 
Ellen  Haas. 

Assistant  Secretary  for  Food  and  Consumer 

Services. 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  770.  771,  and  775 
[Docket  No.  94083-4243] 
RIN  0694-ABOO 

Exports  to  Taiwan:  Expansion  of 
Import  Certificate/Delivery  Verification 
(IC/OV)  Proceduro.  Shorter  Processing 
Time  Frames  and  General  License 
GCG;  and  Revision  of  Romanian  IC/DV 
Authority  Address 

AGENCY:  Bureau  of  Export 
.■\ilminislrati()ii.  Commerce. 
action:  Final  rule. 

SUMMARY:  As  part  of  the  Department  of 
Commerce  initiative  to  streamline 
export  licensing  rwquirements  for 
exports  to  countries  that  are 
demonstrating  increased  ability  to 
safeguard  reexports  of  U.S.-origin 
strategic  goods  and  technology,  the 
Bureau  of  Export  Administration  (BXA) 
is  extending  to  Taiwan  export  licensing 
benefits  available  under  the  provisions 
of  section  5(k)  of  the  Export 
Administration  Act  of  1979.  as  amended 
(EAA).  This  action  will  lessen  the 
administrative  burden  on  U.S.  exporters 
and  their  foreign  customers. 

Specifically.  BXA  is;  Providing 
shorter  processing  times  for  license 
applications  for  Taiwan;  and  amending 
General  License  CCC  to  authorize 
certain  shipments  of  I'  S.-origin 
commodities  to  Taiwan. 

This  rule  also  amends  the  Kxport 
Administration  Regulations  (EAR)  to 
include  new  requirements  based  on  the 
implementation  of  Import  Certificate/ 
Delivery  Verifitalioii  (IC/DV) 
proci»dures  for  Taiw.m. 

The  address  for  the  authority 
administering  the  IC/DV  system  within 
Roniniii  rev i.sod  by  this  rule. 

DATES:  /  dnttf.  This  rule  is 

effettive  C3ctob»!r  3.  1994. 

Grace  period:  In  lieu  of  the  4^  day 
gra<:e  period  provided  in  15  C.VR 
775.U)(c)(2).  a  90  (i.iy  grace  period  will 
apply  to  the  reijuirenient  to  obtain  the 
Taiwan  Import  Certificate  to  support  an 
export  license  npplic  ntion 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  )o.seph.  Office  of  Technology 
and  Policy  Analysis.  Telephone:  (202) 
4H2-0171. 


SUPPLEMENTARY  INFORMATION: 

Grace  Period 

During  the  90  day  grace  period 
indicated  in  DATES,  applications 
destined  for  Taiwan  will  be  accepted  if 
supported  by  a  Taiwan  Import 
Certificate  from  either  the  Board  of 
Foreign  Trade.  Hsinchu  Science-based 
Industrial  Park,  or  the  Export  Processing 
Zone  Administration,  or  a  Form  BXA- 
629P  (Statement  by  Ultimate  Consignee 
and  Purchaser). 

Background 

In  April.  1994,  Taiwan  implemented 
an  island-wide  IC/DV  system.  This 
system  extends  the  Hsinchu  Science-    ' 
based  Industrial  Park  IC/DV  system  and 
makes  Taiwan  eligible  for  general 
license  GCG  and  15  d3y/15  day  license 
processing. 

The  Bureau  of  Export  Administration 
(BXA)  requires  a  foreign  importer  to  file 
an  International  Import  Certificate  (IC) 
in  support  of  individual  validated 
liceii-se  applications  to  export  certain 
commodities  controlled  for  national 
security  reasons  to  specified 
destinations.  The  commodities  are 
identified  by  the  code  letter  "A" 
following  the  Export  Control 
Classification  Number  on  the  Commerce 
Control  List,  which  identifies  those 
items  subject  to  Department  of 
Commerce  export  controls.  An  IC  is  an 
undertaking  by  the  government  of  the 
country  of  ultimate  destination  to 
exercise  legal  control  over  the 
disposition  of  those  commodities 
covered  by  an  IC. 

BXA  also  requires  a  Delivery 
Verification  Certificate  (DV)  on  a 
selective  basis,  as  described  in  15  CFR 
775. 3(i).  A  DV  is  issued  by  the 
government  of  the  country  of  ultimate 
destination  after  the  exported 
commodities  have  either  entered  the 
export  jurisdiction  of  that  country  or  are 
otherwise  accounted  for  by  the 
importer. 

New  do<;umentation  practices 
adopted  by  Taiwan  warrant  the 
inclusion  oi  that  country  in  the  IC/DV 
pro<:edure  This  rule  amends  the  EAR  by 
revising  Taiwan's  entry  within  the  list 
of  countries  that  issue  Import 
Certificates  and  by  revising  the  name 
and  address  of  the  Taiwan  authorities  in 
the  list  of  foreign  offices  that  administer 
the  IC/DV  systems. 

The  main  authority  for  administering 
the  Taiwan  IC/DV  program  is  the  Board 
of  Foreign  Trade.  Ministry  of  Economic 
Affairs.  There  are  also  two  satellite 
offices;  the  S<:ience-Based  Industrial 
Park  Administration  and  the  Export 
Pro<;essing  Zone  Administration.  If  the 
destination  of  the  export  is  within  the 


Science-Based  Industrial  Park  or  the 
Export  Processing  Zone,  then  one 
should  apply  for  the  IC/DV  at  the 
appropriate  satellite  office. 

This  rule  also  revises  the  Romanian 
IC/DV  authority  address  to  the 
"Authorities  Administering  Import 
Certificate/Delivery  Verification  System 
in  Foreign  Countries"  table.  Supplement 
No.  1  to  Part  775. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20. 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law.  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19.  1994. 

Rulemaking  Requirements 

1.  Thi.s  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq  ).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
numbers  0694-0001,  0694-0005.  0694- 
0007.  0695-0010.  and  0694-0016. 
Licensing  requirements  under  OMB 
control  numbers  0694-0005.  0694-0007, 
and  0694-0010  will  be  reduced  as  a 
result  of  this  rule,  while  there  will  be  a 
small  increase  under  0694-0001  and 
0694-0016.  thereby  reducing  overall  the 
paperwork  burden  on  the  public. 

The  Import  Certificate  issued  by  the 
Government  of  Taiwan  does  not 
constitute  a  collection  of  information 
under  the  Paperwork  Reduction  Act  of 
1980. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Exe<;utive  Order 
12612. 

4.  Because  a  notice  of  proposed 
rulemaking  and  an  opportunity  for 
public  comment  are  not  required  to  be 
given  for  this  rule  by  section  5.'!l  of  the 
Administrative  Procedure  Act  Ci  U.S.C. 
553)  or  by  any  other  law.  under  section 
3(a)  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  603(a)  and  604(a))  no  initial  or 
final  Regulatory  Flexibility  Analysis  has 
to  be  or  will  be  prepared. 

5.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  the 
effective  date,  are  inapplicable  because 
this  regulation  involves  a  military  or 
foreign  affairs  function  of  the  United 
States.  Further,  no  other  law  requires 
that  a  notice  of  proposed  rulemaking 


and  an  opportunity  for  public  comment 
be  given  for  this  rule. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Office  of 
Technology  and  Policy  Analysis,  Bureau 
of  Export  Administration,  Department  of 
Commerce.  P.O.  Box  273,  Washington 
DC  20044. 

List  of  Subjects 

15  CFR  Part  770 

Administrative  practice  and 
procedure.  Exports. 

15  CFR  Parts  771  and  775 

Exports,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Parts  770,  771,  and  775 
of  the  Export  Administration 
Regulations  (15  CFR  parts  770,  771.  and 
775)  are  amended  as  follows: 

1 .  The  authority  citations  for  15  CFR 
Parts  770  and  771  are  revised  to  read  as 
follows: 

Authority:  50  U.S.C.  App.  5,  as  amended; 
Pub.  L.  264.  59  Stat.  619  (22  U.S.C.  287c),  as 
amended;  Pub.  L  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq.).  as  amended;  sec.  101. 
Pub.  L.  93-153,  87  Stat.  576  (30  U.S.C.  185), 
as  amended;  sec.  103,  Pub.  L.  94-163,  89 
Stat.  877  (42  U.S.C.  6212),  as  amended;  sees. 
201  and  201(1  l)(e).  Pub.  L.  94-258.  90  Stat 
309  (10  use.  7420  and  7430(c)),  as 
amended;  Pub.  L.  95-223,  91  Stat.  1626  (50 
use.  1701  etseq.);  Pub.  L.  95-242,  92  Stat 
120  (22  U.S.C  3201  et  seq.  and  42  U.S.C. 
2139a);  sec.  208,  Pub.  L.  95-372.  92  Stat.  668 
(43  use.  1354);  Pub.  L.  96-72,  93  Stat.  503 
(50  use.  App.  2401  et  seq.),  as  amended; 
sec.  125.  Pub.  L.  99-64,  99  Stat.  156  (46 
U.S.C.  466c);  Pub.  L  102-484,  106  Stat.  2575 
(22  use.  6004);  E.O.  11912  of  April  13. 
1976  (41  FK  15825,  April  15.  1976):  E  O. 


12002  of  July  7,  1977  (42  PR  35623,  )uly  7. 
1977),  as  amended;  E.O.  1 2058  of  May  1 1 
1978  (43  PR  20947,  May  16,  19M);  EG. 
12214  of  May  2,  1980  (45  FR  29783,  May  6 
1980);  E.O.  12735  of  November  16,  1990  (55 
FR  48587,  November  20, 1990),  as  continued 
by  Notice  of  November  12, 1993  (58  FR 
60361,  November  15, 1993);  E.G.  12851  of 
June  11,  1993  (58  FR  33181,  June  15,  1993); 
E.O.  12867  of  September  30,  1993  (58  FR 
51747.  October  4,  1993);  E.O.  12868  of 
September  30, 1 993  (58  FR  51 749,  October  4 
1993);  E.O.  12918  of  May  26,  1994  (59  FR 
28205.  May  31,  1994);  and  E.G.  12924  of 
August  19,  1994  (59  FR  43437  of  August  23 
1994). 

2.  The  authority  citation  for  15  CFR 
Part  775  is  revised  to  read  as  follows: 

Authority:  Pub.  L.  90-351,  82  Stat.  197  (18 
U.S.C.  2510  et  seq).  as  amended;  Pub.  L.  95- 
223,  91  Stat.  1626  (50  U.S.C.  1701  et  seq  ) 
Pub.  L.  95-242,  92  Stat.  120  (22  U.S.C.  3201 
et  seq.  and  42  U.S.C.  2139a);  Pub.  L  96-72. 
93  Stat.  503  (50  U.S.C.  App.  2401  et  seq).  as 
amended  (extended  by  Pub.  L.  103-10,  107 
Stat.  40  and  Pub.  L.  103-277,  108  Stat.  1407) 
E.G.  12002  of  July  7,  1977  (42  FR  35623,  July 
7.  1977),  as  amended;  E.G.  12058  of  May  11 
1978  (43  FR  20947,  May  16,  1978);  E.O. 
12214  of  May  2, 1980  (45  FR  29783,  May  6 
1980);  E.G.  12735  of  November  16,  1990  (55 
FR  48587,  November  20,  1990).  as  continued 
by  Notice  of  November  12,  1993  (58  FR 
60361,  November  15,  1993);  E.G.  12851  of 
June  11,  1993  (58  FR  33181,  June  15,  1993); 
E.G.  12867  of  September  30,  1993  (58  FR 
51747,  October  4,  1993);  E.G.  12868  of 
September  30,  1993  (57  FR  51749,  October  4 
1993);  E.G.  12924  of  August  19.  1994  (59  FR 
43437  of  August  23,  1994). 

PART  770— [AMENDED] 
§770.14    [Amended] 

3.  Section  770.14(a)  introductory  text 
is  amended  by  revising  the  phrase  "New 
Zealand,  Sweden,  and  Switzerland."  to 
read  "New  Zealand,  Sweden. 
Switzerland,  and  Taiwan.". 


PART  771— [AMENDED) 

4.  Section  771.14(b)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§771.14    Getieral  License  GCG;  st>lpments 
to  agencies  of  cooperating  governments. 

*  *         •         «         , 

(b)  *   *   *  Cooperating  governments 
are  the  national  governments  of 
Argentina,  Australia,  Austria,  Belgium, 
Canada,  Denmark.  Finland,  France,  the 
Federal  Republic  of  Germany,  Gree<;e, 
Hong  Kong.  Ireland,  Italy,  Japan.  Korea 
(Republic  of).  Luxembourg,  the 
Netherlands.  New  Zealand,  Norway. 
Portugal,  Singapore.  Spain,  Sweden. 
Switzeriand,  Taiwan,  Turkey,  the 
United  Kingdom,  and  the  United  States. 

•  *         »        •        • 

PART  775— [AMENDED] 
§775.1     [Amended] 

5.  The  Table  in  §  775.1(b),  entry 
number  1,  column  2  is  amended  by 
removing  the  phrase  "(Hsinchu  Science- 
based  Industrial  Park)". 

§  775.3    [Amended] 

6.  The  list  of  countries  in  §  775.3(b)  is 
amended  by  revising  the  entry  "Taiwan 
(Hsinchu  Science-based  Industrial 
Park)"  to  read  "Taiwan". 

7.  The  notes  in  §  775.3(b)  are 
amended  by  removing  Note  2  and 
redesignating  Note  3  as  Note  2. 

Supplement  \'o.  1  to  Part  775 
[Amended] 

8.  In  Supplement  No.  1  to  Part  775  the 
entries  for  Romania  and  Taiwan 
(Hsinchu  Science-based  Industrial  Park) 
and  footnote  1  at  the  end  of  the  fable  are 
revised  to  read  as  follows: 
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Suppt£MENT  No.  1  .—Authorities  Admin»stering  Import  Certificate/Deuvery  Verification  System  in  Foreign 

Countries' 
(See  footnotes  at  end  of  table] 


CounHy 


IC/DV  Auttionties 


System 
adminis- 
tered * 


Romana .._ National  Aopncy  lof  Control  of  StrategK  Exports  and  Protubition  of  Chemical  Weapons,    13,  Calea   13    IC/DV 

SeplerT**  Casa  RepuWicti,  Gate  A  t  Buctwrest.  Sector  5,  Romania.  P.O.  Box  5-iO.  Prx>ne:  401-31 1-2083. 
Fax  :  401-31 1-1265. 

•  •••••• 

Taiwan Bocut)  of  Foreign  Trade,  Ministry  of  Ecorwnic  Affairs.  1  Hu-Kou  Street,  Taipei,  Taiwan.  ROC  IC/DV 

Science-Based  irxlostnal  ParV  Admwwtration,  No  2  Hsin  Ann  Road.  Hsirx:nu,  Taiwan  „ _ IC/DV 

Export  Processing  Zone  Administration.  600  Chiachang  Road,  Nantz,  Kaotisiung,  Taiwan. 

•  •  •  •  •  •  • 

*  Facsimiles  of  fmporl  Certificales  arvj  Delivery  Venfications  issued  by  each  of  these  countries  may  be  irtspected  at  ttw  Bureau  of  Export  Ad- 
ministration Western  Regional  Office.  3300  Irvine  Avenue.  Suite  345.  Newport  Beach.  Cabfomia  9266G-3198  or  at  any  US.  Department  of  Com- 
merce District  Office  (see  listing  in  Commerce  Office  Addresses  secton  of  ttie  putWcation  US.  Export  Admmisfration  Regutatiortt)  or  at  ttie  Of- 
fice of  Export  Licenawig.  Fkxjm  1099O.  U.S.  Department  of  Commerce.  14th  Street  and  Pennsylvania  Avenue.  NW..  Waishington.  DC  20230. 
Copies  not  availabfe 

'IC — Import  Certificate  and/or  DV— Delivefy  Ventcation 


Dated:  September  26.  1994 
SaeE.Eck«rl. 

Assistant  Secretary  for  Export 

Administration. 

|FR  Doc.  94-24270  Filed  »- 30-94.  845  am| 
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DEPARTMENT  0^  HOUSING  AND 

URBAN  DEVtl  OPMENT 

Oftice  of  tha  Secretary 

24CFR  Pan  791 

[Docket  No.  R-»4-1T52;  FR-O737-F-01) 

Allocation  of  B  1  kK't  Authority  for 
Indtnn  Mous^inq 

AGENC*.  «.>ilii  H  of  the  Assistant 
St(:retai7  ^ot  Public  and  Indian 
Housinf?.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  HlJD's 
r(>Kulations  at  24  CFR  part  791  on  the 
allocation  of  budget  authority  with 
respect  to  the  data  to  be  used  in 
determining  the  relative  need  for 
housing  assistance  in  each  HUD  Field 
Office  jurisdiction  for  the  Indian 
housing  program  under  24  CFR  part 
905 

EFFECTIVE  DATE:  November  2.  1994. 
F0«  FURTHER  INFORKUTION  CONTACX:  Dom 
Nessi.  Dire<;tor.  Office  of  Native 
American  Programs.  Room  8204. 
LEnfant  Plaza.  Building  490  Ea.st. 
Washington,  DC  2U410;  telephone  (202) 
755-0066;  (TDD)  (202)  708-9300. 
(These  telephone  numbers  are  not  toll- 
free.) 


SUPPiiMk  N;*Mr  iNf  OHMATKX:  Subpart  D 
of  24  CFK  part  791  provides  the 
procedures  for  allocating  budget 
authority  under  section  21 3(d)  of  the 
Housing  and  Comraunitv  Etevelopment 
Act  of  1974  among  the  HUD  Field 
Offices  for  oertain  programs  specified  in 
24  CFR  791.101(a).  The  regulations 
currently  provide  that  budget  authority 
for  the  ladian  housing  program  under 
24  CFR  part  905  shall  be  allocated  on 
the  basis  of  the  relative  housing  needs 
of  the  Indian  tribal  population,  "as 
measured  by  the  Bureau  of  Indian 
Affairs,  and  by  data  for  non-BlA 
recognized  groups  served  by  the  Indian 
housing  program."  (See  24  CFR 
791.402(cK2)  ) 

The  Bureau  of  Indian  Affairs  (BIA)  no 
longer  provides  data  upon  which  HUD 
can  make  its  determination.  This  rule 
amends  §  791.402(c)(2)  to  provide  that 
HUD  will  base  its  determination  upon 
data  from  the  most  recent,  available 
decennial  census  and.  where 
appropriate,  more  recent  data  from  the 
Bureau  of  the  Census  or  other  Federal 
agencies. 

Justification  for  Final  Rule  Making 

In  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10,  the  Department  generally 
publishes  a  rule  for  public  comment 
before  issuing  a  rule  for  effect,  unless  to 
do  so  would  be  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  This  rule  is  being  published  for 
effetl  without  prior  public  comment 
because  the  Department  believes  to  do 
so  would  be  unnecessary.  The  decennial 
census  is  the  source  of  data  used  in 


making  determinations  for  allocating 
budget  authority  in  non-Indian  housing 
programs,  and  therefore,  is  one  the 
Department  has  confidence  in  as  a 
reliable  and  objective  source. 

Other  Matters 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmental  Quality  and  24  CFR 
50.20(k)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  rule  relate  only  to  internal 
administrative  procedures  whose 
content  does  not  constitute  a 
development  decision  nor  affect  the 
physical  condition  of  project  areas  or 
building  sites  and,  therefore,  are 
categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S  C. 
605(b)).  has  reviewed  this  document 
before  publication  and  by  approving  it 
certifies  that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  revises  existing  procedures  for 
the  allocation  of  housing  assistance 
funds,  but  will  make  no  change  in  the 
economic  impact  of  these  procedures  on 
small  entities. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the    - 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  will  not  have 


a  significarU  impact  on  family 
formation,  maintenance,  or  well-being. 
No  significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  does  not 
involve  the  preemption  of  State  law  by 
Federal  statute  or  regulation  and  does 
not  have  Federalism  implications. 
Specifically,  the  rule  will  not 
substantially  alter  the  established  roles 
of  HUD  and  the  States  and  local 
governments,  including  IHAs,  in 
administering  affected  programs.  As  a 
result,  the  rule  is  not  subject  to  review. 


Regulatory  Agenda 

This  rule  was  not  listed  on  the 
'Tepartment's  semi-annual  regulatory 
.  genda  published  on  April  25, 1994,  at 
.■".9  FR  20424,  under  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  24  CFR  Part  791 

Grant  programs — housing  and 
community  development,  Indians, 
Intergovernmental  relations.  Public 
housing,  Rent  subsidies. 

Accordingly,  24  CFR  part  791  is 
amended  as  follows: 

PART  791— REVIEW  OF 
APPLICATIONS  FOR  HOUSING 
ASSISTANCE  AND  ALLOCATIONS  OF 
HOUSING  ASSISTANCE  FUNDS 

1.  The  authority  citation  for  24  part 
791  continues  to  read  as  follows: 

Authority:  42  U  S.C.  1439;  42  U.S.C. 

3535(d). 

2.  Section  791.402  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  791 .402    Determination  of  lower  Income 
housing  needs. 


(c)  •  *  • 

(2)  Budget  authority  for  the  Indian 
housing  program  under  24  CFR  part  905 
shall  be  allocated  on  the  basis  of  the 
relative  housing  needs  of  the  Indian 
tribal  population,  based  upon  data  from 
the  most  recent,  available  decennial 
census  and,  where  appropriate,  upon 
more  recent  data  from  the  Bureau  of  the 
Census  or  other  Federal  agencies. 


Dated:  September  20, 1994. 
Henry  G.  Cisneros, 

Secretary. 

|FR  Doc.  94-24328  Filed  9-30-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[TD  8562] 

RIN  1545-AM92 

Research  or  Experimental 
Expenditures 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  document  contains 
amendments  to  the  Income  Tax 
Regulations  clarifying  the  definition  of 
research  or  experimental  expenditures 
and  providing  guidance  regarding  the 
reasonableness  requirement  of  section 
174(e),  added  to  the  Internal  Revenue 
Code  by  the  Revenue  Reconciliation  Act 
of  1989.  These  amendments  affect 
taxpayers  conducting  research  or 
experimentation  in  connection  with  a 
trade  or  business. 

EFFECTIVE  DATE:  October  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
J.  Shuman,  (202)  622-3120  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  174  of  the  Internal  Revenue 
Code  (Code)  provides  two  alternative 
methods  that  taxpayers  may  use  to 
account  for  research  or  experimental 
expenditures.  A  taxpayer  may  either 
deduct  the  expenditures  in  the  year  in 
which  they  are  paid  or  incurred,  or  treat 
the  expenditures  as  deferred  expenses, 
amortizable  over  a  period  of  at  least  60 
months.  In  1957,  the  IRS  adopted 
§  1.174-2(a)(l),  which  defines  the  term 
research  or  experimental  expenditures 
as  expenditures  which  represent 
research  and  development  costs  in  the 
experimental  or  laboratory  sen.se  (22  FR 
7901  (October  4,  1957)). 

In  1993,  the  IRS  proposed 
amendments  to  §  1.174-2(a)(l)  to  clarify 
the  definition  of  research  or 
experimental  expenditures  (58  FR  15819 
(March  24, 1993)).  The  amendments 
also  provide  guidance  regarding  section 
174(e),  which  was  added  to  the  Code  by 
the  Revenue  Reconciliation  Act  of  1989. 
Section  174(e)  provides  that  the 
accounting  rules  of  section  174  apply  to 


a  research  or  experimental  expenditure 
only  to  the  extent  that  the  amount  of  the 
expenditure  is  reasonable  under  the 
circumstances. 

The  IRS  received  comments  on  the 
.    proposed  amendments  both  in  writing 
and  at  a  public  hearing  on  June  18, 
1993.  This  Treasury  decision  adopts  the 
proposed  amendments  with  several 
revisions  in  response  to  public 
comments. 

Explanation  of  Provisions 

A.  Clarification  of  Uncertamty  Test 

As  noted  above,  the  1957  regulations 
define  research  or  experimental 
expenditures  as  expenditures  which 
represent  research  and  development 
costs  in  the  experimental  or  laboratory 
sense.  The  proposed  amendments 
provide  that  expenditures  represent 
research  and  development  costs  in  the 
experimental  or  laboratory  sense  if  they 
are  for  activities  intended  to  discover 
information  that  would  eliminate 
uncertainty  concerning  the  development 
or  improvement  of  a  product.  Under  the 
proposed  amendments,  the  requisite 
uncertainty  exists  if  the  information 
reasonably  available  to  the  taxpayer 
does  not  establish  the  capability  or 
method  for  developing  or  improving  the 
product. 

Several  commentators  expressed 
concern  that  the  uncertainty  test 
provided  in  the  proposed  amendments 
could  be  construed  to  limit  unduly  the 
definition  of  research  or  experimental 
expenditures.  In  particular,  the 
commentators  argued  that  the  test  could 
exclude  expenditures  incurred  to 
determine  the  appropriate  design  of  a 
product  if  the  taxpayer  knows  at  the 
outset  that  the  procedure  will  be 
successful.  In  such  a  case,  the  taxpayer 
is  not  uncertain  as  to  either  its 
capability  to  develop  the  product  or  the 
method  by  which  it  will  develop  the 
product. 

The  Treasury  Department  and  the  IRS 
agree  that  a  taxpayer's  knowledge  that  a 
product  development  project  will  be 
successful  does  not  preclude  the  pro<:ess 
of  determining  the  appropriate  design  of 
the  product  from  qualifying  as  research. 
The  Treasury  Department  and  the  IRS 
also  agree  that  the  language  of  the 
uncertainty  test  provided  in  the 
proposed  amendments  could  be 
construed  to  reach  a  result  contrary  to 
that  intended.  The  final  amendments 
thus  clarify  the  uncertainty  test.  Under 
the  final  amendments,  the  requisite 
uncertainty  exists  if  the  information 
available  to  the  taxpayer  does  not 
establish  either  (i)  The  capability  or 
method  for  developing  or  improving  the 
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product,  or  (ii)  the  appropriate  design  of 
tbeproduct. 

Tne  uncertainty  test,  as  clarified  in 
the  final  amendments,  reflects  the  dual 
purposes  of  se<:tion  174.  Congress 
enacted  section  174  not  only  to 
encourage  research,  but  also  to  avoid  the 
difficult  tax  accounting  questions  that 
would  arise  regarding  researt.h 
expenditures  in  the  absence  of  special 
tax  accounting  rules.  See  H.  Rep.  1337. 
83d  Cong..  2d  Sess.  (1954).  reprinted  in 
1954  U.S.C.C.A.N.  4017.  4053.  These 
difficult  tax  accounting  questions  would 
not  be  limited  to  cases  in  which  the 
success  of  a  product  development 
project  is  in  doubt.  If  a  given  line  of 
inquiry  proves  to  be  unfruitful, 
questions  could  arise  regarding  whether 
the  costs  involved  could  be  deducted,  or 
whether  the  knowledge  gained  from  the 
inquiry  might  contribute  sufficiently  to 
the  ultimate  design  of  the  product  that 
the  costs  must  be  capitalized.  In  short, 
the  tax  accounting  questions  that 
se<iion  174  was  meant  to  resolve  can 
arise  whenever  the  taxpayer  is  uncertain 
as  to  the  capability  or  method  for 
developing  or  improving  the  product,  or 
the  appropriate  design  of  the  product. 

The  proposed  amendments  apply  the 
uncertainty  test  with  reference  to  "the 
information  reasonably  available  to  the 
taxpayer."  The  Treasury  Department 
and  the  IRS  agree  with  the 
commentators  that  the  meaning  of  the 
phrase  reasonably  availnhle  is  unclear. 
Further,  the  phrase  could  be  read  to 
impose  an  unintended  restriction  on  the 
definition  of  research  or  experimental 
expenditures.  Information  could  \ye 
considered  to  be  ivasonably  available  to 
a  taxpayer  if  the  taxpayer  can  obtain  the 
information  through  procedures  that, 
while  not  pariicularly  involved,  are 
nonetheless  in  the  nature  of  research 
activities.  To  avoid  the  ambiguities 
resulting  from  the  term  reasonably,  the 
final  amendments  provide  for  the 
application  of  the  uncertainty  test  with 
reference  to  the  information  ac.tually 
available  to  the  taxpayer.  The  removal 
of  the  term  reasonably  is  not  intended 
to  expand  the  information  cx)nsidered  to 
be  available  to  the  taxpayer. 

R  Validation  Testing 

The  1957  regulations  exclude  from 
the  definition  of  research  the  ordinary 
testing  or  inspection  of  materials  or 
products  for  quality  control.  Several 
commentators  ou  the  proposed 
amendments  asked  for  clarifi(>ation  that 
research  includes  validation  testing  to 
ensure  that  a  product  design  meets  its 
intended  objectives.  In  respon.se  to  these 
comments,  the  final  amendments  clarify 
that  the  existing  ext:lusion  for  quality 
control  tastiu^  does  not  apply  to  testing 


to  determine  if  the  design  of  a  product 
is  appropriate. 

C.  Effective  Date 

The  final  amendments  retain  the 
effective  date  of  the  proposed 
amendments,  and  thus  apply  to  taxable 
years  beginning  after  October  3.  1994. 
Some  commentators  requested  that  the 
proposed  amendments  apply  to  all  open 
taxable  years.  Because  the  amendments  • 
merely  clarify  the  existing  definition  of 
research  or  experimental  expenditures, 
retroactive  application  of  the 
amendments  is  unnecessary.  Return 
positions  consistent  with  the 
amendments  will  be  consistent  with  the 
existing  regulations  and  will  be 
re<;ognized  as  such  by  the  IRS. 

Special  Analyses 

It  has  been  de'^rmined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Aci  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and. 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impart  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Lisa  ).  Shuman  of  the 
Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
IRS.  However,  other  personnel  from  the 
IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  SttbjecU  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly.  26  CFR  pan  1  is 

amended  as  follows 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.Q  7805  *   *    * 

Par.  2.  Section  1.174-2  is  amended  as 
follows: 

1.  Paragraph  (a)(1)  is  revised. 

2.  Paragraphs  (a)  (2)  and  (3)  are 
redesignated  as  paragraphs  (a)  (8)  and 
(9).  respectively. 


3.  New  paragraphs  (a)  (2)  through  (7) 
are  added. 

4.  Paragraph  (c)  is  amended  by 
removing  the  reference  "sections  615" 
and  adding  "sections  617"  in  its  place. 

5.  The  additions  and  revisions  read  as 
follows: 

§1.174-2     Definition  ot  research  and 
experimental  expenditures. 

(a)  In  general  (1)  Tlie  term  research 
or  experimental  expenditures,  as  used 
in  section  174,  means  expenditures 
incurred  in  connection  with  the 
taxpayer's  trade  or  business  which 
represent  research  and  development 
co.sts  in  the  experimental  or  laboratory' 
sense.  The  term  generally  includes  all 
such  costs  incident  to  the  development 
or  improvement  of  a  product.  The  term 
includes  the  costs  of  obtaining  a  patent, 
such  as  attofceys'  fees  expended  in 
making  and  perfecting  a  patent 
application.  Expenditures  represent 
research  and  development  costs  in  the 
experimental  or  laboratory  sense  if  they 
are  for  activities  intended  to  discover 
information  that  would  eliminate 
uncertainty  concerning  the  development 
or  improvement  of  a  product. 
Uncertainty  exists  if  the  information 
available  to  the  taxpayer  does  not 
establish  the  capability  or  method  for 
developing  or  improving  the  product  or 
the  appropriate  design  of  the  product. 
Whether  expenditures  qualify  as 
research  or  experimental  expenditures 
depends  on  the  nature  of  the  activity  to 
which  the  expenditures  relate,  not  the 
nature  of  the  product  or  improvement 
being  developed  or  the  level  of 
technological  advancement  the  product 
or  improvement  represents. 

(2)  For  purposes  of  this  section,  the 
term  product  includes  any  pilot  model, 
process,  formula,  invention,  technique, 
patent,  or  similar  property,  and  includes 
products  to  be  used  by  the  taxpayer  in 
its  trade  or  business  as  well  as  products 
to  be  held  for  sale,  lease,  or  license. 

(3)  The  term  research  or  experimental 
expenditures  does  not  include 
expenditures  for — 

(i)  The  ordinary  testing  or  inspection 
of  materials  or  products  for  quality 
control  (quality  control  testing); 

(ii)  Efficiency  surveys; 

(iii)  Management  studies; 

(iv)  Cxinsumer  surveys; 

(v)  Advertising  or  promotions; 

(vi)  The  acquisition  of  another's 
patent,  model,  production  or  process;  or 

(vii)  Research  in  connection  with 
literary,  historical,  or  similar  projects. 

(4)  F'or  purposes  of  paragraph  (a)(3)(i) 
of  this  section,  testing  or  inspection  to 
determine  whether  particular  units  of 
materials  or  products  conform  to 
specified  parameters  is  quality  control 


testing.  However,  quality  control  testing 
does  not  include  testing  to  determine  if 
the  design  of  the  product  is  appropriate. 

(5)  See  section  263A  and  the 
regulations  thereunder  for  cost 
capitalization  rules  which  apply  to 
expenditures  paid  or  incurred  for 
research  in  connection  with  literary, 
historical,  or  similar  projects  involving 
the  production  of  property,  including 
the  production  of  films,  sound 
recordings,  video  tapes,  books,  or 
similar  properties. 

(6)  Section  174  applies  to  a  research 
or  experimental  expenditure  only  to  the 
extent  that  the  amount  of  the 
expenditure  is  reasonable  under  the 
circumstances.  In  general,  the  amount  of 
an  expenditure  for  research  or 
experimental  activities  is  reasonable  if 
the  amount  would  ordinarily  be  paid  for 
like  activities  by  like  enterprises  under 
like  circumstances.  Amounts 
supposedly  paid  for  research  that  are 
not  reasonable  under  the  circumstances 
may  be  characterized  as  disguised 
dividends,  gifts,  loans,  or  similar 
payments.  The  reasonableness 
requirement  of  this  paragraph  (a)(6) 
does  not  apply  to  the  reasonableness  of 
the  type  or  nature  of  the  activities 
themselves. 

(7)  This  paragraph  (a)  applies  to 
taxable  years  b^inning  after  October  3. 
1994. 

*         •         •         •         *  % 

Dated:  September  9, 1994. 
Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  September  9. 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
jFR  Doc.  94-24153  Filed  9-30-94:  8:45  am) 
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RIN  1545-AQ41 

State  Housing  Credit  Ceiling  and  Other 
Rules  Relating  to  the  Low-Income 
Housing  Credit 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  concerning  the  low-income 
housing  credit  under  section  42  of  the 
Internal  Revenue  Code.  The  regulations 
provide  rules  relating  to  the  order  in 
which  housing  credit  dollar  amoimts  are 
allocated  from  each  State's  housing 
credit  ceiling  under  section  42(h)(3)(C) 
and  the  determination  of  which  States 
qualify  to  receive  credit  from  a  national 


pool  of  credit  under  section  42(h)(3)(D). 
Theregulations  affect  State  and  local 
housing  credit  agencies  and  taxpayers 
receiving  credit  allocations,  and  provide 
them  with  guidance  for  complying  with 
section  42.  The  final  regulations  also 
amend  §  1.42-5  to  provide  a  cross 
reference  to  section  42(g)(8)(B). 
EFFECTIVE  DATE:  These  regulations  are 
effective  January- 1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Wilson  202-622-3040 
(not  a  toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1545- 
1423.  The  estimated  annual  burden  per 
State  or  local  government  respondent 
varies  from  2  hours  to  6  hours,  with  an 
estimated  average  of  4  hours.  The 
estimated  annual  burden  for  all  other 
respondents  varies  from  .5  hours  to  1.5 
hours,  with  an  estimated  average  of  1 
hour. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  IRS,  Attn:  IRS  Reports  Clearance 
Officer,  PC:FP,  Washington.  DC  20224. 
and  to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Affairs. 
Washington.  DC  20503. 

Background 

On  December  29, 1993,  the  IRS 
published  a  notica  of  proposed 
rulemaking  in  the  Federal  Register  (58 
FR  68799)  proposing  amendments  to  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  42  of  the  Internal  Revenue 
Code  of  1986,  as  amended.  These 
amendments  provide  guidance  on 
several  requirements  of  the  low-income 
housing  tax  credit  relating  to 
determinations  of  the  housing  credit 
dollar  amount  available  to  housing 
credit  agencies  for  allocation  in  any 
given  year. 

Written  comments  responding  to  the 
notice  of  proposed  rulemaking  were 
received.  A  public  hearing  was 
scheduled  for  April  26. 1994,  pursuant 
to  a  notice  of  public  hearing  published 
simultaneously  with  the  notice  of 
proposed  rulemaking.  The  IRS  received 
one  request  to  speak  at  the  public 
hearing.  This  request  was  withdrawn 
before  the  hearing  date.  On  April  14. 
1994.  the  IRS  published  a  notice  (59  FR 


17747)  cancelling  the  public  hearing  on 
the  proposed  regulations.  After 
consideration  of  the  comments  received, 
the  proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Explanation  of  Provisions 

Section  42  provides  for  a  low-income 
housing  credit  that  may  be  claimed  as 
part  of  the  general  business  credit  under 
section  38.  In  general,  the  credit  is 
allowable  only  if  the  o\\Tier  of  a 
qualified  low-income  building  receives 
a  housing  credit  allocation  from  a  State 
or  local  housing  credit  agency  (Agency) 
of  the  jurisdiction  where  the  building  is 
located. 

The  aggregate  housing  credit  dollar 
amount  that  an  Agency  may  allocate  for 
any  calendar  year  is  limited  to  the  State 
housing  credit  ceiling  apportioned  to 
the  Agency  for  that  year.  Under  section 
42(h)(3)(C).  the  State  housing  credit 
ceiling  of  any  State  for  any  calendar 
year  is  an  amount  equal  to  the  sum  of: 

(a)  $1.25  multiplied  by  the  State 
population  (the  population  component); 

(b)  the  unused  State  housir  g  credit 
ceiling,  if  any.  of  the  State  lor  the 
preceding  calendar  year  (the  unused 
carryforward  component);  (c)  the 
amount  of  State  housing  credit  ceiling 
returned  in  the  calendar  year  (the 
returned  credit  component);  plus  (d)  the 
amount,  if  any,  allocated  to  the  State  by 
the  Secretary  under  section  42(h)(3)(D) 
from  a  national  pool  of  unused  credit 
(the  national  pool  component). 

The  final  regulations  set  forth  the 
rules  governing  the  order  in  which 
credit  is  allocated  from  the  various 
components  of  the  State  housing  credit 
ceiling  under  section  42(h)(3)(C)  (the 
stacking  rules).  In  general,  under  the 
stacking  rules,  credit  is  allocated  first 
from  the  sum  of  the  population  and 
returned  credit  components,  then  from 
the  unused  carryforward  component, 
and  finally  from  the  national  pool 
component.  The  final  regulations  also 
reflect  the  statutory  rule  that 
unallocated  credit  attributable  to  the 
national  pool  component  cannot  be 
carried  forward,  and,  therefore,  is  not 
included  in  the  carryforward 
component  for  the  following  year.  In 
addition,  the  final  regulations  provide 
that  no  credit  allocated  prior  to  calendar 
year  1990,  and  no  credit  allowable 
under  section  42(h)(4)  (relating  to  the 
portion  of  credit  attributable  to  eligible 
basis  financed  by  certain  tax-exempt 
obligations  under  section  103).  may  be 
returned  for  reallocation.  Thus,  this 
credit  is  not  included  in  the  returned 
credit  component  for  any  year. 

One  commentator  requested 
clarification  of  the  rule  in  the  proposed 
regulations  that  if  the  terms  of  the 
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allocation  violate  any  requirement  of 
section  42.  the  allocation  is  not  valid. 
Spet.ificclly.  the  commentator  expressed 
concern  that  a  misrepresentation  h\  a 
taxpayer  to  an  Agency  would  result  in 
the  allocation  being  treated  as  not  valid 
and  as  if  it  had  never  l)e«.>n  made  and 
ineligible  for  treatment  as  a  returned 
credit.  The  final  regulations  do  not 
include  this  statement.  First,  the 
determination  of  whether  an  allocation 
is  valid  is  not  within  the  scope  of  these 
regulations.  Set;ond,  given  the  general 
requirement  that  an  allocation  must  be 
valid  to  qualify  as  a  returned  credit,  it 
is  unnecessary  to  include  the  additional 
statement  that,  if  the  terms  of  the 
allocation  violate  any  requirement  of 
seciion  42.  the  allocation  is  not  valid 
and  is  treated  as  if  it  had  not  been  made. 
However,  for  all  purposes  of  se<:ti()n  42. 
including  qualification  as  a  returned 
credit,  an  allocation  must  he  validly 
made.  See.  for  example,  §§  1.42-lTand 
1.42-«. 

The  final  regulations  adopt  the 
provision  of  the  proposed  regulations 
requiring  that  if  a  credit  is  returned 
within  180  days  following  the  close  of 
the  first  taxable  year  of  a  building's 
credit  period  and  a  Form  Hfioq.  Lnw- 
Incninp  Housing  Credit  Allocntinn 
Certification,  has  been  issued  for  the 
buildmg.  an  Agency  must  notify  the  IRS 
that  the  credit  has  been  returned.  One 
commentator  requested  that  the 
pro<:edure  for  notifying  the  IRS  Iw 
clarified.  Accordingly,  the  final 
regulations  clarify  that  if  all  of  the  credit 
is  returned,  the  Agency  must  follow  the 
pro<:edures  in  §  1.42-5(eH3)  for  filing 
the  Form  8823,  Low  Income  Housing 
Credit  Agencies  Report  of 
Noncompliance.  In  situations  where  the 
credit  is  only  partially  returned,  the 
Agency  must  follow  the  procedures 
prescrilmd  for  filing  an  amended  Form 
8610.  Annual  Low  Income  Housing 
Credit  Agencies  Report. 

The  proposed  regulations  permit  an 
Agency  to  treat  credit  returned  from  a 
project  to  the  Agency  after  October  3 1 
of  any  calendar  year  and  not  real!o<.ated 
by  the  Agency  by  the  close  of  the  year 
as  returned  at  the  beginning  of  the 
succeeding  calendar  year  (the  two- 
month  rule).  One  commentator 
suggested  that  the  two-month  rule  of  the 
proposed  regulations  be  changed  to 
allow  more  time  to  reallo<:ale  credits 
before  the  close  of  the  calendar  year 
Accordingly,  the  final  regulations 
provide  that  credit  returned  to  the 
Agency  after  September  30  of  any 
calendar  year  and  not  reallo<.ated  by  the 
close  of  the  year  may  be  treated  as 
returned  at  the  beginning  of  the 
succeeding  calendar  year.  In  response  to 
another  comment,  the  final  regulations 


clarify  that  an  Agency,  in  its  discretion, 
may  treat  a  portion  of  a  credit  that  is^o 
returned  and  that  is  not  realloc.ated 
before  the  close  of  the  calendar  year  as 
returned  in  the  next  calendar  year. 
However,  to  the  extent  any  portion  of  a 
credit  returned  af^er  September  30  of 
any  calendar  year  is  allocated  by  the 
close  of  the  calendar  year  in  which  it  is 
returned,  that  portion  of  the  credit  is 
included  as  part  of  the  returned  credit 
component  of  the  State  housing  credit 
ceiling  for  the  year  in  which  the  credit 
is  returned. 

The  proposed  regulations  provide 
that,  if  an  allocation  is  cancelled  by 
mutual  consent,  a  signed  and  dated 
written  agreement  between  the  Agency 
and  the  allocation  recipient  (or  its 
successor  in  interest)  must  indicate  the 
amount  of  the  allocation  returned  and 
the  date  on  w  hich  the  credit  is  returned. 
Commentators  suggested  that,  if  the 
terms  of  an  allocation  state  that  any 
unused  amounts  are  automatically 
returned  to  the  Agency  by  mutual 
agreement,  the  regulations  should  not 
require  a  signed  and  dated  written 
agreement.  If  this  suggestion  were 
adopted,  neither  the  IRS  nor  the  Agency 
would  know  with  enough  precision  the 
amount  of  credit  returned  and  the  date 
on  which  the  credit  is  returned.  This 
information  is  necessary  to  determine 
with  certainty  the  returned  credit 
component  of  the  State  housing  credit 
ceiling  and  to  avoid  discrepanc  ies  in  the 
amount  of  credit  allocated  to  a 
particular  project.  Thus,  the  final 
regulations  do  not  adopt  this  suggestion. 

Under  section  42(h)(3)(D).  States  that 
have  unused  housing  credit  carryovers 
must  assign  them  to  the  Secretary  for 
inclusion  in  a  national  pool  of  unused 
housing  credit  carryovers  (National 
Pool),  and  the  Secretary  must  allocate 
National  Fool  credit  among  qualified 
States. 

In  determining  whether  there  is  any 
unallocated  credit  within  the  State  at 
the  close  of  a  calendar  year,  the  housing 
credit  dollar  amounts  apportioned  to  all 
Agencies  within  the  State  (including 
Agencies  of  constitutional  home  rule 
cities  in  the  State)  and  the  allocations  of 
all  Agencies  within  the  State  are 
considered.  One  commentator  suggested 
that  a  constitutional  home  rule  city  be 
considered  alone  rather  than  in 
combination  with  other  constitutional 
home  rule  cities  or  Agencies  within  a 
State  in  determining  access  to  the 
National  Pool.  Section  42(h)(3)(E)  does 
provide  special  rules  for  apportioning 
credits  to  constitutional  home  rule 
cities.  Under  these  rules,  however, 
credits  are  apportioned  to  these  cities 
from  the  State  housing  credit  ceiling. 
There  is  no  provision  in  the  Code  that 


permits  a  constitutional  home  rule  city 
to  receive  credit  that  is  not  apportioned 
from  the  State  housing  credit  ceiling. 
Accordingly,  the  final  regulations  do  not 
adopt  this  suggestion. 
'  In  addition  to  e  de  minimis  exception 
for  States  that  have  1  percent  or  less  of 
unallocated  credit  remaining  in  their 
State  housing  credit  ceiling  at  the  close 
of  a  calendar  year  (de  minimis  rule),  the 
proposed  regulations  provide  that,  in 
other  circumstances  where  relief  is 
deemed  appropriate,  the  IRS  may 
determine  that  a  State  is  a  qualified 
State  eligible  to  participate  in  the 
National  Pool.  One  commentator 
requested  that  States  that  cannot 
allocate  their  entire  ceiling  as  a  result  of 
a  natural  disaster  be  allowed  to 
participate  in  the  National  Pool.  This 
type  of  relief  exceeds  the  scope  and 
intent  behind  the  limited  exception 
provided  in  the  proposed  regulations. 
Further,  this  type  of  relief  would  be 
inequitable  to  other  States  that  qualify 
for  the  National  Pool.  Thus,  the  final 
regulations  do  not  adopt  this  suggestion. 

Another  commentator  suggested  that 
the  de  minimis  rule  provide  an 
alternative  fixed  dollar  amount 
measurement  of  de  minimis  amount  to 
reflect  unallocated  amounts  that  are,  as 
a  practical  matter,  insufficient  to 
provide  an  allocation  to  a  project.  Due 
to  variations  in  construction  and 
housing  costs  across  the  United  States, 
this  suggestion  was  not  adopted. 
Similarly,  a  suggestion  that  the  final 
regulations  provide  a  separate  de 
minimis  nile  for  the  set -aside  for 
nonprofil  organizations  was  not 
adopted.  Under  the  regulations, 
however,  these  situations  can  be 
addressed  by  the  IRS  on  a  case-by-case 
basis.  Moreover,  if  appropriate, 
additional  safe  harbors  could  be 
provided  in  the  future  (e.g.,  to  respond 
to  other  common  situations  not 
addressed  by  the  1  percent  rule). 

The  final  regulations  also  amend 
§  1.42-5  to  provide  a  cross  reference  to 
section  42(g)(8)(B).  as  added  by  se<;tion 
13142(b)(3)  of  die  Revenue 
Reconciliation  Act  of  1993.  Section 
42(g)(8)(B)  provides  that  on  application 
by  the  taxpayer,  tiie  Secretary  may 
waive  any  annual  recertificalion  of 
tenant  income  (the  Waiver)  for  purposes 
of  section  42(g),  if  the  entire  budding  is 
occupied  by  low-income  tenants. 
Instructions  on  how  to  obtain  the 
Waiver  will  be  contained  in  a 
forthcoming  revenue  procedure. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 


assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  do 
not  apply  to  these  regulations,  and, 
therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Christopher  J.  Wilson, 
Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
IRS.  However,  other  personnel  fi-om  the 
IRS  and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subjects 

26  CFR  Part  J 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 

requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
is  amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows. 

Authority:  26  U.S.C.  7805  •   •   • 

Section  1.42-14  also  issued  under  26 
use  42(n).  *   •   • 

Par.  2.  Section  1.42-5  is  amended  by: 

1.  Revising  paragraph  (b)(l)(vi). 

2.  Adding  a  sentence  after  the  first 
sentence  in  paragraph  (b)(l)(vii). 

3.  Revising  paragraph  (c)(l)(lii). 

4.  The  revisions  and  additions  read  as 
follows: 

§  1  42-6     Monitoring  compliance  with  low- 
mcorr>e  housing  credit  requirements. 

•         «         •         •         * 

(b)*   •   Ml)  •   •   * 

(vi)  The  annual  income  certification 
of  each  low-income  tenant  per  unit.  For 
an  exception  to  this  requirement,  see 
section  42(g)(8)(B)  (which  provides  a 
special  rule  for  a  100  percent  low- 
income  building); 

(vii)  •  •  •  For  an  exception  to  this 
requirement,  see  section  42{gJ(8)(B) 
(which  provides  a  special  rule  for  a  100 
percent  low-income  building).  *  *  * 


(c)*  *   MD*  •  * 

(iii)  The  owner  has  received  an 
annual  income  certification  from  each 
low-income  tenant,  and  documentation 
to  support  that  certification;  or,  in  the 
case  of  a  tenant  receiving  Section  8 
housing  assistance  payments,  the 
statement  from  a  public  housing 
authority  described  in  paragraph 
(b){l)(vii)  of  this  section.  For  an 
exception  to  this  requirement,  see 
section  42(g)(8)(B)  (which  provides  a 
special  rule  for  a  100  percent  low- 
income  building); 
*        •        •        •        * 

Par.  3.  Section  1.42-14  is  added  to 
read  as  follows: 

§1.42-14    Altocation  ru  les  f  or  post- 1 989 
State  housing  credit  ceiling  amounts. 

(a)  In  general.  The  State  housing 
credit  ceiling  for  a  State  for  any  calendar 
year  after  1989  is  comprised  of  four 
components.  The  four  components  are — 

(1)  $1.25  multiplied  by  the  State 
poDulation  (the  population  component); 

(2)  The  unused  State  housing  credit 
ceiling,  if  any.  of  the  State  for  the 
preceding  calendar  year  (the  unused 
carryforward  component); 

(3)  The  amount  of  State  housing  credit 
ceiling  returned  in  the  calendar  year 
(the  returned  credit  component);  plus 

(4)  The  amount,  if  any.  allocated  to 
the  State  by  the  Secretary  uiider  section 
42(h)(3)(D)  from  a  national  pool  of 
unused  credit  (the  national  pool 
component). 

(b)  The  population  component.  The 
population  component  of  the  State 
housing  credit  ceiling  of  a  State  for  any 
calendar  year  is  determined  pursuant  to 
section  146(j).  Thus,  a  State's 
piopulation  for  any  calendar  year  is 
determined  by  reference  to  the  most 
recent  census  estimate,  whether  final  or 
provisional,  of  the  resident  population 
of  the  State  released  by  the  Bureau  of 
the  Census  before  the  begirming  of  the 
calendar  year  for  which  the  State's 
housing  credit  ceiling  is  set.  Unless 
otherwise  prescribed  by  applicable 
revenue  procedure,  determinations  of 
population  are  based  on  the  most  recent 
estimates  of  population  contained  in  the 
Bureau  of  the  Census  publication. 
Current  Population  Report,  Series  P-25; 
Population  Estimates  and  Projections. 
Estimates  of  the  Population  of  States. 
For  convenience,  the  Internal  Revenue 
Service  publishes  the  population 
estimates  annually  in  the  Internal 
Revenue  Bulletin.  (See 
§601.601(d)(2)(ii)(fc)). 

(c)  The  unused  carryforward 
component.  The  unused  carryforward 
component  of  the  State  housing  credit 
ceiling  for  any  calendar  year  is  the 
excess,  if  any.  of  the  sum  of  the 


population  and  returned  credit 
components,  over  the  aggregate  housing 
credit  dollar  amount  allocated  for  the 
year.  Any  credit  amounts  attributable  to 
the  national  pool  component  of  the 
State  housing  credit  ceiling  that  remain 
unallocated  at  the  close  of  a  calendar 
year  are  not  carried  forward  to  the 
succeeding  calendar  year;  instead,  the 
credit  expires  and  cannot  be  reallocated 
by  any  Agency. 

(d)  The  returned  credit  component — 
(1)  In  general.  The  returned  credit 
component  of  the  State  housing  credit 
ceiling  for  any  calendar  year  equals  the 
housing  credit  dollar  amount  returned 
during  the  calendar  year  that  was 
validly  allocated  within  the  State  in  a 
prior  calendar  year  to  any  project  that 
does  not  become  a  qualified  low-income 
housing  project  within  the  period 
required  by  section  42,  or  as  required  by 
the  terms  of  the  allocation.  The  returned 
credit  component  also  includes  credit 
allocated  in  a  prior  calendar  year  that  is 
returned  as  a  resuh  of  the  cancellation 
of  an  allocation  by  mutual  consent  or  by 
an  Agency's  determination  that  the 
amount  allocated  is  not  necessary  for 
the  financial  feasibility  of  the  project. 
For  purposes  of  this  section,  credit  is 
allocated  within  a  State  if  it  is  allocated 
from  the  State's  housing  credit  ceiling 
by  an  Agency  of  the  State  or  of  a 
constitutional  home  rule  city  in  the 
State. 

(2)  Limitations  and  special  rules.  The 
following  limitations  and  special  rules 
apply  for  purposes  of  this  paragraph  (d). 

0)  General  limitations. 
Notw-ithstanding  any  other  provision  of 
this  paragraph  (d).  returned  credit  does 
not  include  any  credit  that  was — 

(A)  Allocated  prior  to  calendar  year 
1990; 

(B)  Allowable  under  section  42(h)(4) 
(relating  to  the  portion  of  credit 
attributable  to  eligible  basis  financed  by 
certain  tax-exempt  bonds  under  section 
103);  or 

(C)  Allocated  during  the  same 
calendar  year  that  it  is  received  back  by 
the  Agency. 

(ii)  Credit  period  limitation. 
Notwithstanding  any  other  provision  of 
this  paragraph  (d),  an  allocation  of 
credit  may  not  be  returned  any  later 
than  180  days  following  the  close  of  the 
first  taxable  year  of  the  credit  period  for 
the  building  that  received  the  allocation. 
After  this  date,  credit  that  might 
otherwise  be  returned  expires,  and 
cannot  be  returned  to  or  reallocated  by 
any  Agency. 

(iii)  Three-month  rule  for  returned 
credit.  An  Agency  may.  in  its  discretion, 
treat  any  portion  of  credit  that  is 
returned  from  a  project  after  September 
30  of  a  calendar  year  and  that  is  not 


50164       Federal  Register  /  Vol.  59.  No.  190  /  Monday,  October  3,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  190  /  Monday,  October  3,  1994  /  Rules  and  Rpgu!ation<;        50165 


\{)\r 


1        r.Mir,.!  Rr  ,st.  1       Vol.  59.  No.  190  /  Monday,  October  3.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  190  /  Monday.  October  3.  1994  /  Rules  and  Regulations        50165 


r«allo<:ated  by  the  i ..,  .<.  -.:  ;;.;  .  .;.L:ndar 
year  as  returned  on  January  1  of  the 
succeeding  calendar  year.  In  this  case, 
the  returned  credit  becomes  part  of  the 
returned  credit  component  of  the  State 
housing  credit  ceiling  for  the  succeeding 
calendar  year.  Any  portion  of  credit  that 
is  returned  from  a  projet.t  after 
September  30  of  a  calendar  year  that  is 
reallocated  by  the  close  of  the  calendar 
year  is  treated  as  part  of  the  returned 
credit  component  of  the  State  housing 
credit  ceiling  for  the  calendar  year  that 
the  credit  was  returned. 

(iv)  Returns  of  credit  Subje<:t  to  the 
limitations  of  paragraphs  (d)(2)  (i)  and 
(ii)  of  this  section,  credit  is  returned  to 
the  Agency  in  the  following  instances  in 
the  manner  dest:ribed  in  paragraph 
(d)(.3)ofthisse<-,tion. 

(A)  Building  not  qualified  within 
required  time  period.  If  a  building  is  not 
a  qualified  building  within  the  time 
period  required  by  section  42.  it  loses  its 
credit  allocation  and  the  credit  is 
returned.  For  example,  a  building  is  not 
qualified  within  the  required  time 
period  if  it  is  not  placed  in  service 
within  the  periotl  required  by  section  42 
or  if  the  project  of  which  the  building 

is  a  part  fails  to  meet  the  minimum  set- 
aside  requirements  of  section  42(g)(1)  by 
the  close  of  the  first  year  of  the  credit 
period. 

(B)  Noncompliance  with  terms  nf  the 
allocation  If  a  building  does  not  comply 
with  the  terms  of  its  allocation,  it  loses 
the  credit  allocation  and  the  credit  is 
returned.  The  terms  nf  an  allo<.ation  are 
the  written  conditions  agreed  to  by  the 
Agenf:y  and  the  allocation  recipient  in 
the  allocation  document. 

(C)  Mutual  consent  If  the  Agency  and 
the  allcM:ation  recipient  c;ancel  an 
allocation  of  an  amount  of  credit  by 
mutual  consent,  that  amount  of  credit  is 
returned. 

(D)  Amount  not  necessary  for 
financial  feasibility.  If  an  Agency 
determines  under  section  42(m)(2)  that 
an  amount  of  credit  allocated  to  a 
project  is  not  necessary  for  the  financial 
feasibility  of  the  proje«:t  and  its  viability 
as  a  qualified  low-income  housing 
projei:t  throughout  the  credit  period, 
that  amount  of  credit  is  returned. 

(3)  Manner  of  returning  credit — (i) 
Taxpayer  notification  After  an  Agency 
determines  that  a  building  or  proje<;t  no 
longer  qualifies  under  paragraph 
(d)(2)(iv){A).  (B).  or  (D)  of  this  section 
for  all  or  part  of  the  allo<:ation  it 
n«:eived,  the  Agency  must  provide 
written  notification  to  the  allo<:ation 
recipient,  or  its  surxessor  in  interest, 
that  all  or  part  of  the  allocation  is  no 
longer  valid.  The  notification  must  also 
state  the  amount  of  the  allo<:ation  that 
is  no  longer  valid.  The  date  of  the 


notification  is  the  date  the  credit  is 
returned  to  the  Agency.  If  an  allo<:ation 
is  cancelled  by  mutual  consent  under 
paragraph  (d)(2)(iv)(C)  of  this  section, 
there  must  be  a  written  agreement 
signed  by  the  Agency,  and  the  allo<.ation 
re<:ipient.  or  its  successor  in  interest, 
indicating  the  amount  of  the  allocation 
that  is  returned  to  the  Agency.  The 
effective  date  of  the  agreement  is  the 
date  the  credit  is  reiamed  to  the 
Agency. 

(ii)  Internal  Revenue  Service 
notification.  If  a  credit  is  returned 
within  180  days  following  the  close  of 
the  first  taxable  year  of  a  building's 
credit  period  as  provided  in  paragraph 
(d)(2)(ii)  of  this  section,  and  a  Form 
8609.  Low-Income  Housing  Credit 
Allocation  Certification,  has  been  issued 
for  the  building,  the  Agency  must  notify 
the  Internal  Revenue  Service  that  the 
credit  has  been  returned.  If  only  part  of 
the  credit  has  been  returned,  this 
notification  requirement  is  satisfied 
when  the  Agency  attaches  to  an 
amended  Form  8610,  Annual  Low- 
Income  Housing  Credit  Agencies  Report, 
the  original  of  an  amended  Form  8609 
reflecting  the  correct  amount  of  credit 
attributed  to  the  building  together  with 
an  explanation  for  the  filing  of  the 
amended  Forms.  The  Agency  must  send 
a  copy  of  the  amended  Form  8609  to  the 
taxpayer  that  owns  the  building.  If  the 
building  is  not  issued  an  amended  Form 
8609  because  all  of  the  credit  allocated 
to  the  building  is  returned,  notification 
to  the  Internal  Revenue  Service  is 
satisfied  by  following  the  requirements 
prescribed  in  §  1.42-5(e)(3)  for  filing  a 
Form  8823.  Low-Income  Housing  Credit 
Agencies  Report  of  Noncompliance. 

(e)  The  national  pool  component.  The 
national  pool  component  of  the  State 
housing  credit  ceiling  of  a  State  for  any 
calendar  year  is  the  portion  of  the 
National  Fool  allocated  to  the  State  by 
the  Secretary  for  the  calendar  year.  The 
national  pool  component  for  any 
«;alendar  year  is  zero  unless  a  Slate  is  a 
qualified  State.  (See  paragraph  (i)  of  this 
section  for  rules  regarding  the  National 
Pool  and  the  description  of  a  qualified 
State.)  Credit  from  the  national  pool 
component  of  a  State  housing  credit 
ceiling  must  be  allocated  prior  to  the 
close  of  the  calendar  year  or  the  credit 
expires  and  cannot  be  reallo<:ated  by 
any  Agency.  A  national  pool  component 
credit  that  is  allocated  during  a  calendar 
year  and  returned  after  the  close  of  the 
calendar  year  may  qualify  as  part  of  the 
returned  credit  component  of  the  Slate 
housing  credit  ceiling  for  the  calendar 
year  that  the  credit  is  returned. 

(f)  When  the  State  housing  credit 
ceiling  is  determined.  For  purposes  of 
accounting  for  the  State  housing  credit 


ceiling  on  Form  8610  and  for  purposes 
of  determining  the  set-aside 
apportionment  for  projects  involving 
qualified  nonprofit  organizations 
described  in  section  42(h)(5)  and  §  1.42- 
lT(c)(5).  the  State  housing  credit  ceiling 
for  any  calendar  year  is  determined  at 
the  close  of  the  calendar  year. 

(g)  Stocking  order.  Under  section 
42(b)(3)(C).  credit  is  treated  as  allocated 
from  the  various  components  of  the 
State  housing  credit  ceiling  in  the 
following  order.  The  first  credit 
allocated  for  any  calendar  year  is  treated 
as  credit  from  the  sum  of  the  population 
and  returned  credit  components  of  the 
State  housing  credit  ceiling.  Once  all  of 
the  credit  in  these  components  has  been 
allocated,  the  next  credit  allo<:ated  is 
treated  as  credit  from  the  unused 
carr>  forward  component  of  the  State 
housing  credit  ceiling.  Finally,  after  all 
of  the  credit  from  the  population 
component,  returned  credit  component, 
and  unused  carryfonvard  component 
has  been  allocated,  any  further  credit 
allocated  is  treated  as  credit  from  the 
national  pool  component. 

(h)  Nonprofit  set-OFide — |l) 
Determination  of  set-aside.  Under 
section  42(h)(5)  and  §  1.42-lT(c)(5),  at 
least  10  percent  of  a  State  housing  credit 
ceiling  in  any  calendar  year  must  be  set 
aside  exclusively  for  pro|e«:ts  involving 
qualified  nonprofit  organizations  (the 
nonprofit  set-aside).  However,  credit 
allocated  from  the  nonprofit  set-aside  in 
a  calendar  year  and  returned  in  a 
subsequent  calendar  year  does  not 
retain  its  nonprofit  set-aside  character. 
The  credit  becomes  part  of  the  returned 
credit  component  of  the  State  housing 
credit  ceiling  for  the  calendar  year  that 
the  credit  is  returned  and  must  be 
included  in  determining  the  nonprofit 
set-aside  of  the  State  housing  credit 
ceiling  for  that  calendar  year.  Similarly, 
credit  amounts  that  are  not  allocated 
from  the  nonprofit  set-aside  in  a 
calendar  yea:  and  are  returned  in  a 
subsequent  calendar  year  become  part  of 
the  returned  credit  component  of  the 
State  housing  credit  ceiling  for  that  year 
and  are  also  included  in  determining 
the  set-aside  for  that  year. 

(2)  Allocation  rules.  An  Agency  may 
allocate  credit  from  any  component  of 
the  State  housing  credit  ceiling  as  part 
of  the  nonprofit  set-aside  and  need  not 
reserve  10  percent  of  each  component 
for  the  nonprofit  set-aside.  Thus,  an 
Agency  may  satisfy  the  nonprofit  set- 
aside  requirement  of  section  42(h)(5) 
and  §  1.42-lT(c)(5)  in  any  calendar  year 
by  setting  aside  for  allocation  an  amount 
equal  to  at  least  10  percent  of  the  total 
State  housing  credit  ceiling  for  the 
calendar  year. 


(ij  National  Poo/— (1)  In  general.  The 
unused  housing  credit  carryover  of  a 
State  for  any  calendar  year  is  assigned 
to  the  Secretary  for  inclusion  in  a 
national  pool  of  unused  housing  credit 
carrj'overs  (National  Pool)  that  is 
reallocated  among  qualified  States  the 
succeeding  calendar  year.  The 
assignment  to  the  Secretary  is  made  on 
Form  8610. 

(2)  Unused  housing  credit  carryover. 
The  unused  housing  credit  carr\'over  of 
a  State  for  any  calendar  year  is  the 
excess,  if  any,  of  the  unused 
carryforward  component  of  the  State 
housing  credit  ceiling  for  the  calendar 
year  over  the  e.\cess,  if  any,  of — 

(i)  The  total  housing  credit  dollar 
amount  allocated  for  the  year;  over 

(ii)  The  sum  of  the  population  and 
returned  credit  components  of  the  State 
housing  credit  ceiling  for  the  year. 

(3)  Qualified  State— {\)  In  general.  The 
term  qualified  State  means,  with  respect 
to  any  calendar  year,  any  State  that  has 
allocated  its  entire  State  housing  credit 
ceiling  for  the  preceding  calendar  year 
and  for  which  a  request  is  made  by  the 
State,  not  later  than  May  1  of  the 
calendar  year,  to  receive  an  allocation  of 
credit  from  die  National  Pool  for  that 
calendar  year.  Except  as  provided  in 
paragraph  (i)(3)(ii)  of  this  section,  a 
State  is  not  a  qualified  State  in  a 
calendar  year  if  there  remains  any 
unallocated  credit  in  its  State  housing 
credit  ceiling  at  the  close  of  the 
preceding  calendar  year  that  was 
apportioned  to  any  Agency  within  the 
State  for  the  calendar  year. 

(ii)  Exceptions — (A)  De  minimis 
amount.  If  the  amount  remaining 
unallocated  at  the  close  of  a  calendar 
year  is  only  a  de  minimis  amount  of 
credit,  the  State  is  a  qualified  State 
eligible  to  participate  in  the  National 
Pool.  For  that  purpose,  a  credit  amount 
is  de  minimis  if  it  does  not  exceed  1 
percent  of  the  aggregate  State  housing 
credit  ceiling  of  the  State  for  the 
calendar  year. 

(B)  Other  circumstances.  Pursuant  to 
the  authority  under  section  42(n).  the 
Internal  Revenue  Ser\  ice  may  determine 
that  a  State  is  a  qualified  State  eligible 
to  participate  in  the  National  Pool  even 
though  the  State's  unallocated  credit  is 
in  excess  of  the  1  percent  safe  harbor  set 
forth  in  paragraph  (A)  of  this  section. 
The  Internal  Revenue  Service  will  make 
this  determination  based  on  all  the  facts 
and  circumstances,  vv-eighing  heavily 
the  interests  of  the  States  who  would 
otherwise  qualify  for  the  National  Pool. 
The  Internal  Revenue  Service  will 
generally  grant  relief  under  this 
paragraph  only  where  a  State's 
unallocated  credit  is  not  substantial. 


(iii)  Time  and  manner  for  making 
request.  For  further  guidance  as  to  the 
time  and  manner  for  making  a  request 
of  housing  credit  dollar  amounts  from 
the  National  Pool  by  a  qualified  State, 
see  Rev.  Proc.  92-31,  1992-1  C.B.  775. 
(See601.601(d)(2)(ii)(b)). 

(4)  Formula  for  determining  the 
National  Pool.  The  amount  allocated  to 
a  qualified  State  in  any  calendar  year  is 
an  amount  that  bears  the  same  ratio  to 
the  aggregate  unused  housing  credit 
carryovers  of  all  States  for  the  preceding 
calendar  year  as  that  State's  population 
for  the  calendar  year  bears  to  the 
population  of  all  qualified  States  for  the 
calendar  year. 

(j)  Coordination  between  Agencies. 
The  Agency  responsible  for  filing  Form 
8610  on  behalf  of  all  Agencies  within  a 
State  and  making  any  request  on  behalf 
of  the  State  for  credit  from  the  National 
Pool  (the  Filing  Agency)  must 
coordinate  with  each  Agency  within  the 
State  to  ensure  that  the  various 
requirements  of  this  section  are 
complied  with.  For  example,  the  Filing 
Agency  of  a  State  must  ensure  that  all 
Agencies  within  the  State  that  were 
apportioned  a  credit  amount  for  the 
calendar  year  have  allocated  all  of  their 
respective  credit  amounts  for  the 
calendar  year  before  the  P'iling  Agency 
can  make  a  request  on  behalf  of  the 
State  for  a  distribution  of  credit  from  the 
National  Pool. 

(k)  Examples.  (1)  The  operation  of  the 
rules  of  this  section  may  be  illustrated 
by  the  following  examples.  Unless 
otherwise  stated  in  an  example,  Agency 
A  is  the  sole  Agency  authorized  to  make 
allocations  of  housing  credit  dollar, 
amounts  in  State  M,  all  of  Agency  A's 
allocations  are  valid,  and  for  calendar 
year  1994  Agency  A  has  available  for 
allocation  a  State  housing  credit  ceiling 
consisting  of  the  following  housing 
credit  dollar  amounts: 

A.  Population  component  SlOO 

B.  Unused    carryforward    compo- 
nent    50 

C.  Returned  credit  component  ., 10 

D.  National  pool  component 0 

Total  160 

(2)  In  addition,  the  $10  of  returned 
credit  component  was  returned  before 
October  1,  1994. 

Esample  1 — (i)  Additional  facts.  By  the 
close  of  1994,  Agency  A  had  allocated  S80  of 
the  State  M  housing  credit  ceiling.  Of  the  S80 
allocated,  S16  was  allocated  to  projects 
involving  qualified  nonprofit  organizations. 

(ii)  Application  of  stacking  rules.  The  first 
credit  allocated  is  treated  as  allocated  from 
the  population  and  returned  credit 
components  of  the  State  housing  credit 
ceiling,  to  the  extent  of  those  components.  In 
this  case,  the  S80  of  credit  allocated  is  less 


than  the  sum  of  the  population  and  returned 
credit  components.  The  excess  of  the  sum  of 
the  population  and  returned  credit 
components  over  the  total  amount  allocated 
for  the  calendar  year  ($110-80=530) 
becomes  the  unused  carryforward  component 
of  State  Ms  1995  State  housing  credit  ceiling. 
Because  Agency  A  did  not  allocate  credit  in 
excess  of  the  sum  of  the  population  and 
returned  credit  components,  no  credit  is 
treated  as  allocated  from  State  Ms  S50 
unused  carryforward  component  in  1994. 
Because  none  of  this  component  mav  be 
carried  forward,  all  $50  is  assigned  to  the 
Secretary  for  inclusion  in  the  National  P(K)1. 
Under  paragraph  (i)(  j)  of  this  section.  State 
M  does  not  qualify  for  credit  from  the 
National  Pool  for  the  1995  calendar  \cht. 

(iii)  Nonprofit  set-aside.  Agency  A 
allocated  exactly  the  amoiint  of  credit  to 
projects  involving  qualified  nonprofit 
organizations  as  necessary  to  meH  the 
nonprofit  set-aside  requirement  ($16.  10%  of 
the  $160  ceiling). 

Example  2— [,]  Additional  facts.  By  the 
close  of  1994.  Agency  A  had  allocated  $130 
of  the  State  M  housing  credit  ceiling.  Of  ihe 
$130  allocated.  $^0  was  allocated  to  projcc^ts 
involving  qualified  nonprofit  organizations, 
(ii)  Application  of  stacking  rules.  The  first 
SllO  of  credit  allocated  is  treated  as  allocated 
from  the  population  and  returned  credit 
components.  In  this  case,  because  all  of  the 
population  and  returned  credit  components 
are  allocated,  no  amount  is  included  in  State 
M"s  1995  State  housing  credit  ceiling  as  an 
unused  carn,forward  component.  The  next 
$20  of  credit  allocated  is  treated  as  allocated 
from  the  $50  unused  carrvforward 
component.  The  $30  remaining  in  the  unused 
carryforward  component  is  assigned  to  the 
Secretary  for  inclusion  in  the  National  Pool 
for  the  1995  calendar  year.  Under  paragraph 
(i)(3)  of  this  section,  State  M  does  not  qualify 
for  credit  from  the  National  Pool  for  the  1995 
calendar  year. 

(iii)  Nonprofit  set-aside.  Agency  .\ 
allocated  $4  more  credit  to  projects  involving 
qualified  nonprofit  organizations  than 
necessary  to  meet  the  nonprofit  set-aside 
requirement.  This  does  not  reduce  the 
application  of  the  10%  nonprofit  set-aside 
requirement  to  the  State  M  housing  credit 
ceiling  for  the  succeeding  year. 

Example  .3 — (i)  Additional  fact.  None  of  the 
applications  for  credit  that  Agency  A 
received  for  1994  are  for  projects  involving 
qualified  nonprofit  o.'ganizations. 

(ii)  Nonprofit  set-aside.  Because  at  hast 
10%  of  the  State  housing  credit  ceiling  must 
be  set  aside  for  projects  involving  a  qualified 
nonprofit  organization.  Agency  A  can 
allocate  only  $144  of  the  S160  State  housing 
credit  ceiling  for  calendar  year  1994 
($160-  16=S144).  If  Agency  A  allocates  $144 
of  credit,  the  credit  is  treated  as  allocated 
SllO  from  the  population  and  returned  crt-dit 
components  and  S34  from  the  unused 
carryfonvard  component.  The  $16  of 
unallocated  credit  that  is  set  aside  for 
projects  involving  qualified  nonprofit 
organizations  is  treated  as  the  balance  of  the 
unused  carryforward  component,  and  is 
assigned  to  the  Secretary  for  inclusion  in  the 
National  Pool.  Under  paragraph  (i)(3)  of  this 
section.  State  M  does  not  qualify  for  credit 
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fn)m  the  Natioaal  Pool  for  the  1995  calendar 
yoiir. 

Examule  4 — (i)  Additional  facts.  The  $10  of 
nftunied  credit  component  was  returned 
prior  to  October  1.  1994   However,  a  $40 
credit  that  had  b«en  allocatnd  in  calendar 
year  1993  to  a  projetl  involving  a  qualified 
nonprofit  orR.inization  was  returned  to  the 
Agftncy  by  a  mutual  consent  aijreemcnt  dated 
November  15.  1«94.  By  the  close  of  1994. 
Agen».y  A  had  all(x;ated  $160  of  the  State  M 
housing  credit  ceiling,  including  $16  of 
credit  to  projects  involving  qualified 
nonprofit  organizations. 

(ii)  Effect  of  three- month  rule  Under  the 
three  month  rule  of  paragraph  (dM2)(iii)  of 
this  seclion.  Agency  A  may  treat  all  or  pan 
of  the  S40  of  previously  allocated  credit  as 
returned  on  lanuary  1.  1995.  If  Agency  A 
IrtMts  ail  of  the  $4(i  amount  as  having  been 
fi'turntHl  in  calendar  year  1995.  the  State  M 
housing  credit  ceiling  for  1994  is  $16U.  This 
en  ire  amount,  including  the  $16  nonprofit 
set  isidf,  htis  Wnn  all(x:altMi  in  1994.  Under 
par?  ',raph  (i)(:i)  of  this  section.  State  M 
qua. •*"»!»  for  the  National  Pool  for  the  1995 
calc;  dar  year. 

(iii)  //  Ihrre- month  rule  not  used  If  Agenc  y 
A  treats  all  of  the  $40  of  previously  all(x:aled 
credit  as  returned  in  calendar  year  1994.  the 
State  housing  cnxlit  ceiling  for  the  1994 
raltndar  yeiii  will  be  $200  of  which  SSOwiil 
lie  attributable  to  the  returned  credit 
lompouent  ($10*$40=$50).  Because  credit 
amounts  allocated  in  a  prior  calendar  year 
that  are  return»<d  in  a  subsequent  calendar 
year  do  not  retain  their  nonprofit  ( haracter. 
ih«!  nonprofit  set-aside  for  calendar  y«'ar  1994 
is  $20  (10%  of  $200).  The  $160  that  Ag.'ni  y 
A  allocated  during  1994  is  first  treate«l  as 
from  the  population  and  returned  credit 
components,  which  total  $150.  The  next  $10 
of  credit  allocated  is  treated  as  from  the 
unustKl  carryforward  component.  The  $40  of 
unallotaled  (  redit  from  the  unused 
carr>'forwdrd  com|Kinent  in(  ludes  the  $4  of 
unail(K.<ited  nonprofit  s«tt-aside.  The  Piilire 
$40  uf  I  mdit  from  the  carryforward 
component  is  assigned  to  the  Secretary  for 
ini  lusion  in  the  National  Pool  fur  the  1995 
calendar  year  State  M  does  not  qualify  for 
credit  from  the  National  Pool  for  the  1995 
laleudar  year. 

Fxiiinple  5 — (i)  (A)  Additionul  facts.  For 
calendar  yeai  1994.  Agency  A  has  a  State 
housing  credit  ceiling  that  consists  of  the 
following  h<nising  credit  dollar  amounts: 

A   Pupiiiat ion  component  $100 

B.     Inused    carryforward    compo- 
nent    0 

(;   Returned  credit  component 20 

U  National  pool  component 10 

Total 130 

Minimu.'n  nonprofit  set-aside  13 

Oiling  amount  not  set-aside  117 

In  addition,  the  $20  of  returned  ( r*'dil 
component  was  returned  before  (Jctober  1 . 
19»»4.  By  the  close  of  1994.  Agen<:y  A  had 
all(M:ated  $100  of  the  Stale  housing  credit 
ceiling. 

(ii)  Application  of  stacking  rules  The  $20 
excess  of  the  sum  of  the  population 
component  and  the  returned  credit 
coiii|)onent  over  the  total  amount  allocatnd 


for  the  calendar  year  ($120-  100=520) 
becomes  the  unused  carryforward  component 
of  the  State  housing  credit  ceiling  for  the 
1995  calendar  year.  The  $10  of  unallocatml 
credit  from  the  national  pool  corap<inent 
expires  and  cannot  be  reallocated.  This 
amount  is  neither  carried  over  to  1995  by 
State  M  nor  assigned  to  the  Secretary  for 
inclusion  in  the  National  Pool  Under 
paragraph  (i)(3)  of  this  section.  State  M  does 
not  qualify  for  credit  from  the  National  Pool 
for  the  1995  calendar  year. 

(I)  Effective  date.  The  mies  set  forth 
in  §  1.42-14  are  effective  Januarj'  1, 
1094 

PART  602— 0MB  CONfHuL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  Ihe  authority  citation  for  pait 
602  continues  to  road  as  follows: 

Authority:  26  II.S.C.  7805. 

§  602.101(c)     (Amerded] 

Par.  3.  Se<;tion  602.101|(:)  is  amended 
by  adding  the  enti^  •1.42-14.... 154S- 
1423"  in  numerical  order  to  the  table. 
Margaret  Milner  Rjchardaim. 

('ommissioner  nf  Internal  Revenue 

Approved:  Septemb«T9. 1994. 
Leslie  Samuels, 

Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33CFR  Part  117 

[CGD09-94-0081 
RIN-2115-AE47 

Drawbridge  Operation  Regulations; 
BlacK  Rock  Canal,  NY 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  mie. 


SUMMARY:  At  the  request  of  the  Canadian 
National  Railway  Company,  the  Coast 
Guard  is  changing  the  operating 
regulations  governing  the  Canadian 
National  railroad  bridge  at  mile  3.8 
across  the  Black  Rock  Canal  in  Buffalo, 
New  York,  by  not  requiring 
bridgelenders  to  be  in  constant 
attendance  at  the  bridge  during  [periods 
of  time  when  there  is  little  or  no 
significant  navigation  on  the  Canal.  This 
action  will  relieve  the  bridge  owner  of 
the  burden  of  having  a  bridgetender  in 
constant  attendance  and  will  provide  for 
the  reasonable  needs  of  navigation. 
Additionally,  this  rule  adjusts  the  hours 
of  the  Ferry  Stnnjt  bridge  at  mile  2.6 


across  the  Black  Rock  Canal  when  the 
bridge  is  not  required  to  have  a 
bridgetender  in  attendance. 
EFFECTIVE  DATE:  This  mle  becomes 
effetiive  on  November  2.  1904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  W.  Bloom.  Jr.,  Chief.  Bridge 
Branch,  Ninth  Coast  Guard  District,  at 
(216) 522-3993. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  person  involved  in 
drafting  this  document  is  Mr.  Fred  H. 
Mieser,  F'rojw.t  Manager. 

Regulatory  History 

On  June  1,  1994,  the  Coast  Guard 
published  a  notice  of  proposed 
nilcmaking  entitled  Drawbrige 
Operation  Regulations;  RIack  Rack 
Canal.  NY,  in  the  Federal  Register  (59 
FE  2fi324  and  28325).  On  June  17,  1994. 
the  commander,  Ninth  Coast  Guard 
District  published  the  proposed  rule  as 
a  Public  Notice  (PN  09-03/94). 
Interested  persons  were  given  until 
August  1,  1994,  and  July  18, 1994, 
respei-tively,  to  submit  comments.  Two 
letters  were  received  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

Presently,  the  Canadian  National 
railroad  bridge  is  required  to  have 
bridgelenders  in  constant  attendance  at 
all  times.  The  owner  requested  that  they 
be  allowed  to  remove  bridgelenders 
from  the  bridge  between  the  hours  of  1 1 
p.m.  and  7  am  .  seven  days  a  week, 
from  April  15  through  November  30, 
with  a  requirement  to  open  the  bridge 
on  signal  when  notice  is  given  at  least 
two  hours  in  advance  of  a  vessel's  time 
of  intended  passage  through  the  draw. 
From  Def»mber  1  through  April  14.  the 
bridge  would  be  unattended  at  all  times 
with  a  requirement  to  open  the  bridge 
on  signal  if  notice  is  given  at  least  four 
hours  in  advance  of  a  vessel's  time  of 
intended  passage  through  the  draw.  At 
all  times,  the  bridge  will  be  required  to 
open  as  soon  as  po.ssible  for  the  passage 
of  public  vessels  of  the  United  States, 
State  or  lo<;al  government  vessels  used 
for  public  safety,  and  vessels  in  distress 

Discussion  of  Comments  and  Changes 

Two  comments  were  received  from 
the  notice  of  proposed  rulemaking 
requesting  that  the  hours  when  the 
bridges  are  unattended  be  changed.  The 
commenters  requested  the  unattended 
periods  for  the  bridges  listed  in  the 
proposed  rule.  11  p.m.  to  7  a.m.,  be 
changed  to  conform  with  the  period  ol 
time  when  the  Black  Rock  Lot;ks  are 


unattended,  between  the  hours  of  12 
midnight  and  8  a.m..  seven  days  a  week. 
In  addition,  the  regulations  contained  in 
33  CFR  117.769  do  not  require  the  Ferry 
Street  bridge  across  the  Black  Rock 
Canal  to  be  manned  from  11  p.m.  to  7 
a.m.  The  requested  change  of  time  is  a 
reasonable  request  and  will  benefit 
marine  traffic  using  the  Black  Rock 
Canal  by  bringing  the  time  period  for 
the  bridges  and  locks  in  line  when  a 
vessel  owner/operator  is  required  to 
.  give  an  advance  notice  to  transit  the 
Canal.  Therefore,  section  117.769(a)  of 
the  proposed  rule  has  been  changed  in 
the  final  rule  by  not  requiring  the 
bridges  to  be  manned  between  the  hours 
of  12  midnight  to  8  a.m. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulator)' 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  Coast  Guard 
concludes  this  because  the  rule  which  is 
being  changed  allows  for  the  removal  of 
bridgelenders  during  a  period  of  time 
when  there  is  little  or  no  significant 
navigation  on  a  waterway.  In  addition 
this  rule  establishes  a  consistent  period 
of  time  when  an  advance  notice  is 
required  to  have  the  bridges  manned 
which  is  less  confusing  to  the  person 
requesting  passage  through  the  locks 
and  draws  of  the  bridges. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq  ),  the  Coast  Guard 
must  consider  whether  this  action  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
othenvise  qualify  as  "small  busine.ss 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  time  period  addressed  bv  this 
regulation  is  consistent  with  the  time 
period  when  mo.st  traffic  using  the  Black 
Rock  Canal  is  already  controlled  by  the 
operation  of  the  Black  Rock  Locks  and 
when  there  is  little  or  no  significant 
vessel  traffic  on  the  waterway. 
Therefore,  the  Coast  Guard  certifies 


under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section  2.B.2.g.5 
of  Commandant  Instruction  M16475.1B. 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
Statement  has  been  prepared  and  placed 
in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Final  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  117  as 
follows 

PART  117— DRAWBRIDGE 
OPERATING  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows. 

Authprity:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-1(r). 

2.  Section  117.769  is  revised  to  read 
as  follows: 

§117.769    Black  Rock  Canal. 

The  draws  of  the  Ferry  Street  bridge, 
mile  2.6.  and  Canadian  National 
Railway  bridge,  mile  3.8.  both  at 
Buffalo,  shall  operate  as  follows: 

(a)  From  April  15  through  November 
30.  the  draws  shall  open  on  signal. 
However,  between  the  hours  of  12 
midnight  and  8  a.m.,  seven  days  a  week, 
no  bridgetender  is  required  to  be  in 
attendance  at  the  bridges  and  the  draws 
shall  open  on  signal  if  notice  is  given  to 
the  owners  at  least  two  hours  in 
advance  of  a  vessel's  intended  time  of 
passage  through  the  draws. 

(b)  From  December  1  through  April 
14,  no  bridgetender  is  required  to  be  in 
attendance  at  the  bridges  and  the  draws 
shall  open  on  signal  if  notice  is  given  to 


the  owners  at  least  four  hours  in 
advance  of  a  vessels  time  of  intended 
passage  through  the  draws. 

Dated:  September  19. 1994. 
Rudy  K.  Peschel, 

Fear  Admiral,  U.S.  CoafI  Guard  Commander. 

Ninth  Coast  Guard  District. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 
[Docket  No.  OA94-1063] 

List  of  Office  of  Management  and 
Budget  Approved  Information 
Collection  Requirements 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Commission's  list  of  Office  of 
Management  and  Budget  approved 
information  collection  requirements 
contained  in  the  Commission's  Rules 
This  action  will  provide  the  public 
with  a  current  list  of  information 
collection  requirements  in  the    ' 
Commission's  Rules  which  have  OMB 
approval  and  a  current  list  of  OMB- 
approved  information  collection 
requirements  which  do  not  have  a  FCC 
Form  number  or  rule  section  associated 
with  it. 

EFFECTIVE  DATE:  September  30,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judy  Bolev.  Office  of  Managing  Director. 
(202)418^214. 
SUPPLEMENTARY  INFORMATION: 

Order 

In  the  matter  of:  Editorial  ameiidr-.t'nt  of 
list  of  Office  of  Management  and  Budget 
approved  information  collection 
requirements  contained  in  Part  0  of  the 
Commission's  Rules. 

By  the  Managing  Director: 

Adopted:  SeplembcT  28.  1994 

Released:  September  29.  1994 

1.  Section  3507(f)  of  the  Paperwork 
Reduction  Act  of  1980.  as  amended,  44 
U.S.C.  3507(f).  requires  agencies  to 
display  a  current  control  number 
assigned  by  the  Director  of  the  Office  of 
Management  and  Budget  ("OMB")  for 
each  agency  information  collection 
requirement. 

2.  Seclion  0.408  of  the  Commission's 
Rules  displays  the  OMB  control 
numbers  assigned  to  the  Commission's 
non-form  information  collection 
requirements.  OMB  control  numbers 
assigned  to  Commission  forms  are  not 
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listed  in  this  section  since  those 
numbt»rs  appear  on  the  forms. 

3.  This  Order  amends  Section  0.408  to 
remove  listings  of  information 
collections  which  the  Commission  has 
eliminated  and  to  add  listings  of  new 
information  collections  which  0MB  has 
approved. 

4.  Authority  for  this  action  is 
contained  in  Section  4(i)  of  the 
Communications  Act  of  1934  (47  U.S.C. 
l.')4(i)),  as  amended,  and  Section 
0.231(d)  of  the  Commission's  Rules. 
Since  this  amendment  is  a  matter  of 
agency  organization  procedure  or 
practice,  the  notice  and  comment  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply.  See  5  U.S.C.  Section  553(b)(A)(d) 

5.  Accordingly,  it  is  ordered,  that 

*j  0.408  of  the  Rules  is  amended  as  set 
forth  in  the  Amendatory  text,  effective 
on  the  date  of  publication  in  the  Federal 
Register. 

H.  Persons  having  questions  on  this 
matter  should  contact  Judv  Roley  at 
(202)418-0214. 

List  of  Subjects  in  47  CFR  Part  0 

Reporting  and  Recordkeeping 
Requirements. 

Fi-derai  Communications  Commix-sioii 
Andrew  S.  Fishel, 

Monojji/j^'  Dirvctor. 

Amendatory  Text 

Part  OofChapterIofTitIe47ofthe 
C^jde  of  Federal  Regulations  is  amended 
as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  dtation  for  Part  0 
continues  to  read: 

Authority:  Sees.  4.  303.  48  Stat.  KWe. 
1082.  a>.  .iinnnded;  47  I'.S.C.  154.  303.  unlcsM 
otherwise  notod. 

2.  Section  0.408,  paragraph  (b)  is 
amended  by  removing  the  following 
rule  sections  and  their  corresponding 
control  numbers. 

§  0  408    OMB  control  numbers  assigned 
pursuant  to  tt)e  Paperwork  Reduction  Act 
lb)*    •    * 


47  CFR  pan  Of  section  where 
identified  and  desaibed 


Current 
OMB  con- 
trol No. 


76.33  3060-0416 

***** 

§  0.408    [Amended] 

3.  Section  0.408,  paragraph  (b)  is 
amended  by  adding  the  following  rule 


sections  and  their  corresponding  OMB 
control  to  read  as  follows: 

*  •  •  ft  • 

47  CFR  part  or  section  where       nwn'r^ 

Identified  and  described  ^^°  rr^ 

trol  no. 


76.503 
76.504 


76.917 
76  922 

76.923 


76934(d) 


76958 


76964(b) 
76.1302    . 


80.605  . 
801061 
90.173 


90.673 
90.677 


3060-0581 
3060-0580 


3060-0602 
3060-0607 
3060-0603 


3060-0609 
3060-0610 

• 

3060-0608 
3060-0582 
3060-0325 
3060-0556 
3060-0461 


3060-0587 
3060-0588 


§0.408    [Amended] 

4.  Section  0.408.  paragraph  (c)  is 
amended  by  adding  the  following 
miscellaneous  information  and  their 
corresponding  OMB  control  numbers  to 
read  as  follows: 


(i:) 


Description  of  miscellaneous  in- 
formation collections 


Cunenl 
OMB  con- 
trol No. 


Rewrite  and  Update  of  Part  22 

ol  the  Putjlic  Mobile  Service 

rules— CC   Docket   No.   92- 

115   3060-0508 

Licensing  Policies  and  Proce- 
dures   lor    Low-Eartti    Orbit 

Satellite  Operating  Below   1 

GHz— CC  Docket  92-76  3060-0539 

Expanded  Intercon.iection  wtth 

Local    Telephor>e    Company 

Faciiittes — CC     Docket     No 

91-141    3060-0577 

ExparKled  Interconnection  wtth 

Local    Telephone    Company 

Facilities        lor        Interstate 

Switched  Transport  Services        3060-0579 


Description  of  miscellaneous  irv 
formation  collections 


Current 
OMB  con- 
trol No. 


Amendment  of  Part  32  and  64 
of  the  Commission's  Rules  to 
Account  for  Transactions  Be- 
tween Carriers  and  Their 
Nonregulated  Affiliates— CC 
Docket  No  93-251   3060-0583 

Implementation  of  Sections  3(n) 
ar>d  332  of  the  Communica- 
tions Act.  First  Report  and 
Order— GN  Docket  No.  93- 
252  3060-0686 

Transpoit  Rate  Structure  and 
Pncing,  CC  Docket  No.  91- 
213   3060-0590 

Amendment  of  tt>e  Commis- 
sion's Rules  to  Establish 
Rules  and  Policies  Pertaining 
to  a  Mobile  Satellite  Sen/ice 
in  the  1610-1626.5/2483  5- 
2500  MHz  Frequency  Bands        3060-0591 

Implementation  of  Sections  3(n) 
arxl  332  of  the  Communica- 
tions Act.  Secorxl  Report  arxl 
Order.  GN  Docket  No.  93- 
252 3060-0599 

Implementation  of  Section 
3O90;  of  the  Comrrxjnk^ations 
Act,  Competitive  Bidding, 
Third  Report  and  Order,  PP 
Docket  No  93-253  (47  CFR 
Part  24)  3060-0604 

Exparxled  lntercorwectk)n  with 
Local  Telephone  Company 
Faalities,  Commission  Re- 
quirements lor  Cost  Support 
Matenal  to  t>e  FHed  with  Vir- 
tual Collocation  Tariffs  3060-0614 

IFR  Doc.  94-24  J93  Filed  9-30-94;  8.45  am) 

BILUMC  COOE  C712-01-M 


47  CFR  Part  73 

Radio  Broadcasting  Services;  Various 
Locations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  Rule;  Correction. 


SUMMARY:  This  dotTument  contains  a 
(,orrei;tion  to  the  Report  and  Order 
(Amendment  of  Section  73.202(b)  Table 
of  Allotments.  FM  Broadcasting  Stations 
(Various  Locations)),  which  was 
published  July  27.  1994.  The  Order 
amended  the  FM  Table  of  Allotments  to 
specify  the  classes  of  channels  allotted 
to  various  communities. 
EFFECTIVE  DATE:  October  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Rhodes,  Mass  Media  Bureau 
(202)  6.12-r)414. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  Order  contained 
errors  which  need  to  be  corrednd. 


Correction  of  Publication 

Accordingly,  the  publication  on  July 
27.  1994,  of  the  Public  Notice 
regulations  which  were  the  subject  of 
FR  Doc.  94-18245.  is  corrected  as 
follows: 

§  73.202    [Corrected] 

On  page  38129,  in  the  third  column, 
paragraph  2,  on  hne  five  of  the 
paragraph,  the  language  "removing 
Channel  293C2  and  adding  Channel 
293C3  at  Sheffield"  should  be  corrected 
to  read:  "removing  Channel  292C2  and 
adding  Channel  292C3  at  Sheffield." 

On  page  38129,  in  the  third  column, 
paragraph  12  should  be  removed. 

On  page  38130,  in  the  first  column, 
paragraph  26,  the  paragraph  should  be 
corrected  to  read  as  follows: 

"Section  73.202(b),  the  Table  of  FM 
Allotments  for  Texas,  is  amended  by 
removing  Channel  236C  and  adding 
Channel  236C1  at  Beaumont,  by 
removing  Channel  300C  and  adding 
Channel  300C1  at  Canyon,  by  removing 
Channel  253A  and  adding  Channel 
253C3  at  Clarksville,  by  removing 
Channel  228C2  and  adding  Channel 
228C3  at  Greenville,  by  removing 
Channel  250C  and  adding  Channel 
250C1  at  Odessa,  and  by  removing 
Channel  256C  and  adding  Channel 
256C1  at  Odessa." 

Federal  Communications  Commission. 
VViUiam  F.  Galon. 
Acting  Secretary. 
IFR  Doc.  94-24284  Filed  9-30-94;  8:45  am) 

BILLING  CODE  6712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-312;  RM-8394] 

Radio  Broadcasting  Services;  Gallup, 

MM 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Lewis  J.  Wallach.  allots 
Channel  268A  to  Gallup,  NM,  as  the 
community's  fifth  local  commercial  FIvl 
channel.  See  59  FR  43,  January  3,  1994. 
Channel  268A  can  be  allotted  to  Gallup 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  vdthout  the  imposition  of 
a  site  restriction,  at  coordinates  35-31- 
30  North  Latitude  and  108-44-30  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  November  14,  1994. 
The  window  period  for  filing 
applications  will  open  on  November  15, 
1994.  and  close  on  December  15,  1994. 


FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-312, 
adopted  September  21,  1994,  and 
released  September  28, 1994.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140, 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73«of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authoritv-:  47  U.S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Channel  268A  at 
Gallup. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch,  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

(FR  Doc.  94-24344  Filed  9-30-94;  8:45  am) 

BILLING  COOe  S7r2-01-M 


47  CFR  Part  73 

[MM  Docket  No.  94-6;  RM-8410] 

Radio  Broadcasting  Services;  The 

Dalles,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Larson- Wynn,  Inc.,  allots 
Channel  224C3  to  The  Dalles,  Oregon, 
as  the  community's  third  local  FM 
transmission  service.  See  59  FR  7966, 
February  17,  1994.  Channel  224C3  can 
be  allotted  to  The  Dalles  in  compliance 
with  the  Commission's  minimiun 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  45-35-42 
North  Latitude  and  121-10-24  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 


DATES:  Effective  November  14.  1994. 
The  window  period  for  filing 
applications  will  open  on  November  15, 
1994,  and  close  on  December  15,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  94-6, 
adopted  September  21, 1994,  and 
released  Sept.  28, 1994.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  D.C.  The 
complete  tex-t  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street  NW.,  Suite  140. 
Washington,  D.C.  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U  S.C.  154.  303. 

§73.202    [Amended] 

2.  Section  73.202fb).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Channel  224C3  at  The  Dalles. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Acting  Chief,  Allocations  Bmnch,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-24345  Filed  9-30-94;  8:45  am) 

BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  CDK^MERCE 

^4atk>nal  Oceanic  arxl  Atmospheric 
Administration 

50  CFR  Part  672 

[Docket  No.  930222-4274;  I.D.  091294q 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Technical  amendment. 

summary:  NMFS  issues  a  technical 
amendment  to  clarify  regulations  that 
prohibit  a  vessel  from  participating  in 
the  Gulf  of  Alaska  (GOA)  directed 
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Scibleflsh  hookand  ime  gear  tibtiury 
when  hook-and-line  gear  was  deployed 
from  that  vessel  within  72  hours  prior 
to  the  opening  of  that  fishery.  This 
technical  amendment  clarifies  this 
prohibition  by  stating  that  it  applies 
only  to  vessels  that  deployed  hook-and- 
line  gear  in  the  GOA  within  72  hours 
prior  to  the  start  of  that  fishery. 
EFFECTIVE  DATE:  October  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  K.  Varosi.  907-5HB-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  final  rule  (58  FR  28520. 
May  14.  1993)  that  prohibits 
participation  in  the  GOA  directed 
sablefish  fishery  by  a  vessel  that  has 
deployed  hook-and-line  gear  within  72 
hours  prior  to  the  opening  of  that 
fishery.  The  rule  was  intended  to  apply 
only  to  vessels  that  deployed  gear  in  the 
GOA  in  advance  of  that  fishery.  As 
written,  the  rule  implied  that  a  vessel  is 
prohibited  from  participating  in  the 
GOA  directed  sablefish  fishery  if  the 
vessel  deployed  hook-and-line  gear  in 
any  fishery  within  72  hours  prior  to  that 
opening.  This  interpretation  is 
inconsi.stent  with  the  preamble  to  the 
proposed  rule,  published  in  tho  Federal 
Register  on  April  1.  1993  (58  FR  17193). 
which  explains  that  the  prohibition 
applies  only  to  vessels  that  deploy 
hook-and-gear  in  the  GOA  within  72 
hours  prior  to  the  opening.  Because 
hook-and-line  vessel  operators 
participating  in  fisheries  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  have  expressed  uncertainty  as  to 
the  regulatory  intent,  §672.7(k)  is 
clarified  to  specify  that  this  prohibition 
applies  only  to  vessels  that  fished  in  the 
GOA 

Classification 

Because  this  rule  clarifies  the 
regulation  to  make  its  text  consistent 
with  the  intent  set  forth  in  its  preamble, 
it  is  an  interpretive  rule  that  may  be 
published  without  notice  and 
opportunity  for  comment  and  without  a 
30-day  delay  in  effective  date  under 
section  553  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553). 

This  rule  is  exempt  from  review 
under  E.O.  12866. 


List  ot  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dalcd:  September  27.  1994. 
Gary  Matlock, 

Program  Management  Officer,  Nalional 
Marine  Fisheries  Ser\ice. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  672  is  amended 
as  follows: 

PART  672— GPOUNDFISH  OF  THE 
GULF  OF  ALAbKA 

1.  The  authority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  el  seq 

2.  In  §672.7.  paragraph  (k)  is  revised 
to  read  as  follows: 

§672.7     Prohibitions. 

•  *  «  •  * 

(k)  Engage  in  directed  fishing  for 
sablefish  with  hook-and-line  gear  from  a 
vessel  that  was  used  to  deploy  hook- 
and-line  gear  in  the  Gulf  of  Alaska 
within  72  hours  prior  to  the  opening  of 
the  sablefish  hook-and-line  directed 
fishery. 
***** 

IFR  Doc  94-24381  Filed  9-30-94,  8  45  am] 

BILUNG  CODE  3S10-22-W 


50  CFR  Part  672 

[Docket  No.  931199-4042;  1.0.  092394A) 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  Atka  mackerel  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  This  action  is  necessary  to  fully 
use  the  total  allowable  catch  (tAC)  of 
Atka  mackerel  in  that  area. 
EFFECTIVE  DATE:  12  noon,  Alaska  local 
time  (A.l.t.),  September  30,  1994,  until 
12  midnight,  A.l.t.,  December  31.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 


SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Flan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

In  accordance  with 
§672.20(c)(l)(ii)(B),  the  annual  TAC  for 
Atka  mackerel  was  established  by  the 
final  1994  specifications  (59  FR  7647, 
February  16,  1994),  as  1,000  metric  tons 
(mt)  for  the  Central  Regulatory  Area.  At 
the  same  time,  the  directed  fishery  for 
Atka  mackerel  in  the  GOA  was  closed 
under  §  672.20(c)(2)(ii)  in  the  final  1994 
specifications  in  order  to  reserve 
amounts  anticipated  to  be  needed  for 
incidental  catch  by  other  fisheries. 

The  Director.  Alaska  Region,  NMFS, 
has  determined  that,  as  of  September  17. 
1994.  995  mt  of  Atka  mackerel  in  the 
Central  Regulatory  Area  of  the  GOA 
remains  unharvested.  This  amount  is  in 
excess  of  the  amount  necessary  as 
incidental  catch  for  other  groundfish 
fisheries.  Therefore,  NMFS  is 
terminating  this  clo.sure  and  opening 
directed  fishing  for  Atka  mackerel  in  the 
Central  Regulatory  Area  of  the  GOA 
effective  at  12  noon,  A.l.t.,  September 
30.  1994.  until  12  midnight.  A.l.t., 
December  31,  1994. 

All  other  closures  remain  in  full  force 
and  effect. 

Classincation 

This  action  is  taken  under  §672.20 
and  is  exempt  from  review  under  E.O 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  27, 1994. 
David  S.  Cretin. 

Acting  Director.  Office  of  Fisheries 
Conser\ation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  D(K    94-24322  Filed  9-28-94:  11:34  am) 
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Proposed  Rules 


Federal  Register 
Vol.  59.  No.  190 
Monday.  October  3.  1994 


This  section  of  tbe  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mtes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunrty  to  partcipate  in  the 
rule  making  priof  to  the  adoption  of  <he  final 
rules. 


OFFICE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2604 
RIN3209-AA17 

Freedom  of  information  Act  Rules  and 
Schedule  of  Fees  for  the  Production  of 
Public  Financial  Disclosure  Reports 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Government 
Ethics  is  issuing  a  proposed  rule  to 
establish  procedures  for  the 
implementation  of  the  Freedom  of 
Information  Act  (FOIA).  The  rule  also 
proposes  to  establish  a  schedule  of  fees 
which  will  be  charged  for  the 
reproduction  and  mailing  of  pubhc 
financial  disclosure  reports  (SF  278s). 
DATES:  Public  comments  on  this 
proposed  rule  are  invited  and  must  be 
received  by  December  2. 1994. 
ADDRESSES:  Submit  comments  to  the 
Office  of  Government  Ethics.  Suite  500. 
1201  New  York  Avenue,  NW., 
Washington,  DC  20005-3917,  Attention: 
Ms.  Roell. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  K.  Roell,  Office  of  Government 
Ethics,  telephone  (202)  523-5757,  FAX 
(202) 523-6325. 

SUPPLEMENTARY  INFORMATION:  The 
Freedom  of  Information  Act.  5  U.S.C. 
552,  requires  every  agency  to 
promulgate  regulations  implementing 
certain  of  its  provisions.  On  October  1, 
1989.  the  Office  of  Government  Ethics, 
formerly  part  of  the  Office  of  Personnel 
Management,  was  established  as  a 
separate  executive  branch  agency  and  is 
therefore  proposing  to  adopt  this  rule 
incorporating  many  of  its  existing 
practices  for  the  implementation  of  the 
Freedom  of  Information  Act,  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986  (Pub.  L.  99-570). 
This  rule  would  also  implement  the 
Guidelines  for  a  uniform  Freedom  of 
Information  Act  fee  schedule  published 
by  the  Office  of  Management  and 
Budget  on  March  27. 1987  (52  FR 


10012)  and  the  Attorney  General's 
Memorandum  on  the  1986  Amendments 
to  the  Freedom  of  Information  Act  dated 
December,  1987.  Subpart  G  of  the  nile 
proposes  to  establish  a  separate 
schedule  of  fees  for  the  reproduction 
and  mailing  of  public  financial 
disclosure  reports  requested  pursuant  to 
section  105  of  the  Ethics  in  Government 
Act  of  1978,  as  amended. 

I.  General  Provisions 

Subpart  A  of  the  proposed  rule 
contains  general  provisions  describing 
the  purpose  of  the  Freedom  of 
Information  Act  and  its  coverage. 
Section  2604.102  describes  the  types  of 
records  to  which  the  Freedom  of 
Information  Act  applies,  and  the 
relationship  between  the  FOIA  and  the 
Privacy  Act  of  1974,  5  U.S.C.  5S2a.  The 
proposed  rule  also  provides  that  if 
another  statute,  such  as  the  Ethics  Act. 
sets  forth  procedures  for  the  disclosure 
of  specific  types  of  records,  the  Office 
will  process  a  request  for  those  records 
in  accordance  with  the  procedures  that 
apply  to  those  specific  records. 
However,  in  cases  where  the  record  is 
not  required  to  be  released  under  the 
specific  procedures  set  forth  in  another 
statute,  the  Office  will  consider  the 
request  under  FOIA. 

Section  2604.102  as  proposed  also 
explains  that  records  which  are 
available  through  an  established 
distribution  system  (for  example,  the 
National  Technical  Information  Service) 
should  preferably  be  obtained  through 
that  system,  rather  than  pursuant  to  the 
provisions  of  the  FOIA.  The  terms 
frequently  used  in  the  rule  are  defined 
in  proposed  §  2604.104. 

II.  Public  Reading  Room 

Subpart  B  of  the  proposed  rule 
describes  the  location  of  OGE's  public 
reading  room  and  the  materials 
available  there.  The  subpart  would  also 
set  forth  the  indexing  requirements  as  to 
any  records  OGE  maintains  which  are 
required  to  be  indexed  under  5  U.S.C. 
552(a)(2).  Proposed  §2604.202  contains 
the  Director's  determination  that, 
because  of  OGE's  size  and  the  relatively 
small  number  of  requests  for  records 
required  to  be  indexed,  such  indexes  do 
not  need  to  be  published  quarterly. 

III.  Production  and  Disclosure  of 
Records  Under  FOIA 

Subpart  C  as  proposed  contains 
detailed  rules  of  procedure  for 


requesting  records  under  FOLA.  It  also 
describes  the  format  to  which  OGE  will 
adhere  in  responding  to  these  requests. 

Requests  for  OGE  records  have 
generally  been  directed  to  the  Office  of 
the  General  Counsel.  Since  this 
approach  is  administratively  practical, 
this  system  is  being  proposed  for 
codification.  Proposed  §2604.301  states 
that  requests  for  records  should  be 
addressed  to  the  General  Counsel  of 
OGE.  Requesters  will  generally  be 
required  to  submit  FOIA  requests  in 
wTiting.  Each  request  should  contain 
sufficient  detail  to  allow  the  Office  to 
locate  the  record  with  a  reasonable 
amount  of  effort.  If  a  request  is  too  broad 
or  too  vague  to  allow  the  Office  to  locate 
the  record  with  a  reasonable  amount  of 
effort,  the  Office  would  assist  the 
requester  in  revising  the  request  as 
appropriate. 

"The  filing  of  a  request  would  be 
deemed  to  constitute  an  agreement  to 
pay  any  applicable  fees  up  to  $25.00, 
unless  a  waiver  were  sought.  The 
request  could  also  specify  a  limit  on  fees 
the  requester  is  willing  to  pay. 

TTie  General  Counsel  of  OGE.  or  his 
designee,  has  been  delegated 
responsibility  in  proposed  §  2604.302  to 
grant  or  deny  requests  and  to  determine 
appropriate  fees. 

Consistent  with  the  terms  of  proposed 
§  2604.302(b).  OGE  will  ordinarily  refer 
FOIA  requests  for  records  that 
originated  in  another  Government 
agency  to  the  other  agency  for  response. 
In  such  cases,  the  requester  will  be 
notified  of  the  referral.  Section 
2604.302(c)  as  proposed  specifies  that, 
in  cases  where  a  requester  asks  for  a 
record  in  a  format  which  does  not 
currently  exist,  OGE  will  provide 
whatever  records  reasonably  respond  to 
the  request,  but  will  not  create  a  new 
record  in  order  to  respond.  Under 
§  2604.302(d)  of  the  proposed  rule,  if  a 
record  cannot  be  located  from  the 
information  supplied,  the  General 
Counsel  will  so  inform  the  requester. 

Proposed  §  2604.303  requires  the 
General  Counsel  to  notify-  a  requester  in 
writing  of  the  determination  to  grant  a 
request  in  whole  or  in  part.  The 
response  must  describe  the  manner  in 
which  the  record  will  be  disclosed  and 
inform  the  requester  of  any  fees  which 
will  be  charged.  Similarly,  the  General 
Counsel's  determination  to  deny  a 
request  in  whole  or  in  part  must  be 
made  in  writing  and  signed  by  the 
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General  Counsel  (or  his  designet;)- 
Consistent  with  §  2604.303(b)  as 
proposed,  any  denial  is  to  contain  a 
brief  statement  describing  the  basis  for 
the  donial,  including  the  FOIA 
exemptions  which  were  relied  upon. 
Moreover,  the  denial  must  state  that 
requesters  have  a  right  to  appeal  and 
must  explain  OGE's  appeal  procedures. 

The  Office's  appeal  procedures  are  set 
forth  in  §  2t>04.304  of  the  proposed  rule. 
Denials  may  be  appealed  to  OGE's 
Deputy  Director  within  30  days  after 
receipt  of  a  denial  letter.  Appeals  must 
be  in  writing  and  must  contain  reasons 
or  arguments  in  support  of  disclosure. 
The  Office  will  respond  to  appeals  in 
writing,  and  will  specify  the  reason  for 
affirming  any  original  denial.  When  a 
denial  is  reversed  in  whole  or  in  part, 
the  request  for  disclosure  will  be 
processed  promptly.  The  decision  on 
appeal  is  the  Office's  final  action  on  a 
request.  Requesters  have  a  right  to  seek 
judicial  review  of  the  action  under  5 
U.S.C.  552(a)(4). 

Section  2604  305  of  the  proposed  rule 
describes  the  lime  limits  to  which  the 
Office  will  adhere  in  responding  to 
requests.  The  time  limits  may  be 
extended  up  to  a  total  of  10  working 
days  in  unusual  circumstances,  i.e.. 
when  the  records  are  in  a  location  other 
than  the  Office,  the  request  is  for  a  large 
number  of  records,  or  the  Office  must 
consult  with  another  agency  or  consult 
with  various  OGE  components. 

IV.  Exemptions  Under  FOIA 

The  Freedom  of  Information  Act 
contains  nine  exemptions  from  its 
mandatory  disclosure  provision.-;.  These 
exemptions  permit  an  agency  to 
withhold  a  requested  record  in  certain 
circumstances.  Section  2604  401  in 
subpart  D  of  the  proposed  rule  generallv 
references  the  nine  classes  of  records 
that  may  be  exempted  from  disc  losure 
under  FOIA.  Proposed  §  2604.401(a) 
states  that  0(]E  will  not  withhold  a 
requested  record  unless  it  falls  within  a 
i'OIA  exemption  and  that  in  deciding 
whether  to  withhold  material.  OGE  will 
consider  whether  another  statute. 
Executive  order  or  regulation  prohibits 
release  or,  if  not,  whether  there  is  a  need 
in  the  public  interest  to  withhold  it. 
Further,  under  proposed  §  2604.401(b), 
the  Office  with  withhold  information 
which  falls  within  an  exemption  if  the 
information  was  furnished  on  a  pledge 
of  confidentiality  authorized  by  statute. 
Executive  order  or  regulation. 

Section  2604.401(c)  also  provides  that 
certain  information  compiled  for  law 
enforcement  purposes  may  not  he 
subject  to  the  requirement  of  FOIA. 
Additionally,  proposed  §  2604.401(d) 


provides  for  partial  application  of  the 
exemptions  to  a  record. 

Proposed  §  2604.402  contains  OGE's 
procedures  for  disclosure  of  business 
information  provided  to  the  Office. 
Generally,  §2604.402  would  require 
submitters  of  business  information  to 
designate  those  portions  of  their 
submissions  they  believe  may  be 
exempt  from  disclosure  under  any 
exemption  of  the  FOIA.  If  records  so 
designated  are  subsequently  requested 
under  FOIA,  in  most  cases  the  submitter 
will  have  an  opportunity  to  provide  a 
written  objection  to  disclosure. 

V.  Fees 

Subpart  E  of  the  proposed  rule 
contains  provisions  relating  to  the  fees 
which  will  be  assessed  for  services 
rendered  in  responding  to  and 
processing  requests  for  records  under 
FOI.\.  Fees  are  to  be  based  on  the  type 
of  service  provided  (e.g.,  search,  review, 
duplication)  as  well  as  the  category  of 
person  making  the  request  (e.g., 
commercial  user,  educational 
institution,  news  media).  Generally, 
commercial  requesters  will  pay  the  full 
amount  of  permissible  fees;  educational 
and  noncommercial  st;ientific 
institutions  and  news  media  will  pay 
only  duplication  costs.  As  a  matter  of 
policy,  OGE  will  not  change  fees  for  any 
individual  request  if  the  total  charge 
would  be  $10.00  or  less.  Additionally, 
under  the  proposal  OGE  may  furnish 
records  without  charge  or  at  a  reduced 
charge  where  disclosure  of  the 
requested  information  is  in  the  public 
interest  because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
Government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester.  In 
making  this  determination,  (X"iE  will 
apply  the  factors  suggested  by  the 
Department  of  Justice  in  the  Attorney 
General's  Memorandum  on  the  1986 
Amendments  to  the  Freedom  of 
Information  Act  dated  December,  1987. 
These  factors  have  been  incorporated  in 
proposed  §  2604.503. 

Section  2604.504  as  proposed 
contains  a  number  of  miscellaneous 
provisions  concerning  ft?es,  including  a 
requirement  that  requesters  pay  in 
advance  fees  likely  to  exceed  $250  00. 
However,  advance  payment  may  not  be 
required  in  the  case  of  a  requester  who 
has  a  history  of  prompt  payment. 

Vi.  Annual  Report  to  Congress 

On  or  before  March  15  of  each  year, 
the  Office  sends  a  report  of  (3GE's  FOIA 
activities  for  the  prior  calendar  year  to 
the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
Senate.  Section  2604.602  of  the 


proposed  rule  lists  the  information 
included  in  this  annual  report. 

VII.  Fees  for  the  Production  and 
Mailing  of  Public  Financial  Disclosure 
Reports 

Section  105(a)  of  the  Ethics  in 
Government  Act  of  1978,  as  amended, 
requires  an  agency,  with  certain  limited 
exceptions,  to  make  available  to  the 
public  any  public  financial  disclosure 
report  (SF  278)  filed  with  the  agency 
Section  105(b)(1)  permits  an  agency  to 
charge  a  fee  adequate  to  recover  the  cost 
of  reproduction  and  mailing  of  a  public 
financial  disclosure  report  (SF  278) 
requested  by  any  person  in  accordance 
with  the  requirements  of  section  105. 
However,  the  fee  may  not  include  any 
charge  attributable  to  the  salary  of  any 
employee  involved  in  the  reproduction 
or  mailing  of  these  reports.  To 
implement  this  provision  for  such 
reports  filed  with  it.  OGE  is  proposing 
to  create  a  fee  structure  separate  from 
the  FOIA  fee  structure  set  forth  in 
subpart  E  of  this  proposed  rule. 
Proposed  subpart  G  contains  provisions 
to  implement  this  authority. 

Section  2604.702  as  proposed 
provides  that  public  financial  disclosure 
reports  will  be  furnished  upon  payment 
of  $.03  per  page  and  the  actual  direct 
cost  of  mailing.  The  $.03  per  page 
charge  includes  the  actual  cost  of  the 
paper  used  and  the  cost  of  operating 
duplicating  machinery.  It  does  not 
include  any  overhead  charges  (such  as 
lighting  and  heat),  nor  does  it  include 
the  salary  of  any  employee  involvetl  in 
operating.a  duplicating  machine.  No 
change  will  be  made  for  individual 
requests  if  the  total  charge  wouhl  be 
$10  00  or  less.  Proposed  §2604  702(d) 
specifically  provides  that  the 
miscellaneous  fee  provisions  in 
§2604  504  of  subpart  E  will  apply  to 
requests  for  public  financial  disclosure 
reports  (SF  278s).  However,  no  other 
provisions  in  subpart  E  concerning  fees, 
fee  wai\  ers.  and  fee  reductions  apply  to 
requests  for  public  financial  disclosure 
reports. 

Executive  Order  12866 

In  promulgating  this  proposed  rule, 
the  Office  of  Government  Ethics  has 
adhered  to  the  regulatory  philosophy 
and  the  applicable  principles  of 
regulations  set  forth  in  section  1  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  This  proposed 
regulation  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Executive  order. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics.  1  certify  under  the 


Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  proposed  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply  to  this 
proposed  regulation  because  it  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

List  of  Subjects  in  5  CFR  Part  2604 

Administrative  practice  and 
procedure.  Archives  and  records. 
Confidential  business  information. 
Conflict  of  interests.  Freedom  of 
Information,  Government  employees. 

Approved:  September  27, 1994. 
.Stephen  D.  Potts, 

Director.  Office  of  Government  Ethics. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  proposes  to  amend 
subchapter  A  of  chapter  XVI  of  title  5 
of  the  Code  of  Federal  Regulations  by 
adding  the  text  of  and  an  authority 
citation  for  part  2604,  previously 
reserved,  and  by  revising  the  title 
thereof  to  read  as  follows: 

PART  2604— FREEDOM  OF 
INFORMATION  ACT  RULES  AND 
SCHEDULE  OF  FEES  FOR  THE 
PRODUCTION  OF  PUBLIC  FINANCIAL 
DISCLOSURE  REPORTS 

Subpart  A — General  Provisions 
Sol. 

2604.101  Purpose. 

2604.102  Applicability. 

2604.103  Definitions. 

Subpart  B— Public  Reading  Room  and 
Index  Identifying  Information  for  ttie  Public 

2504.201  Public  reading  room. 

2604.202  Index  identif\  ing  information  for 
the  public. 

Subpart  C — Production  and  Disclosure  of 
Records  Under  FOIA 

2604.301  Requests  for  records. 

2604.302  Response  to  requests. 

2604.303  Form  and  content  of  responses. 

2604.304  Appeal  of  denials. 

2604.305  Time  limits. 

Subpart  D— Exemptions  Under  FOIA 

:;t)04  401      Policy. 

2604.402     Business  information. 

Subpart  E — Schedule  of  Fees 

2()()4..S01     Fees  to  be  charged — general. 

2604.502  Fees  to  be  charged — categories  of 
requesters. 

2604.503  Limitations  on  charging  fees. 

2604.504  Miscellaneous  fee  provisions. 


Subpart  F — Annual  Report  to  Congress 

2604.601  Submission  of  report. 

2604.602  Contents  of  the  report. 

Subpart  G— Fees  for  the  Reproduction  and 
Mailing  of  Public  Financial  Disclosure 
Reports 

2604.701  Policv. 

2604.702  Charges. 

Authority:  5  U.S.C.  552:  5  U.S.C.  App 
(Ethics  in  Government  Act  of  1978);  E.G. 
12600.  52  FR  23781.  3  CFR.  1987  Comp..  p. 
235. 

Subpart  A— General  Provisions 

§2604.101     Purpose. 

This  part  contains  the  regulations  of 
the  Office  of  Government  Ethics  (OGE) 
implementing  the  Freedom  of 
Information  Act  (FOIA)  and  Executive 
order  12600.  It  describes  how  any 
person  may  obtain  records  from  OGE 
under  the  FOIA.  It  also  implements 
sectionl05(b)(l)  of  the  Ethics  in  ^ 

Government  Act  of  1978,  as  amended, 
which  authorizes  an  agency  to  charge 
reasonable  fees  to  cover  the  cost  of 
reproduction  and  mailing  of  public 
financial  disclosure  reports  requested  by 
any  person. 

§2604.102    Applicability. 

(a)  General.  The  FOIA  and  this  rule 
apply  to  all  OGE  records.  However,  if 
another  law  sets  forth  procedures  for  the 
disdlosure  of  specific  types  of  records, 
such  as  section  105  of  the  Ethics  in 
Government  Act  of  1978,  5  U.S.C. 
appendix.  OGE  will  process  a  request 
for  those  records  in  accordance  with  the 
procedures  that  apply  to  those  specific 
records.  See  5  CFR  2634.603  and 
subpart  G  of  this  part.  If  there  is  any 
record  which  is  not  required  to  be 
released  under  those  provisions.  OGE 
will  consider  the  request  under  the 
FOIA  and  this  rule,  provided  that  the 
special  Ethics  Act  access  procedures 
cited  must  be  complied  with  as  to  any 
record  within  the  scope  thereof. 

(b)  The  relationship  between  the  FOIA 
and  the  Privacy  Act  of  1974.  The 
Privacy  Act  of  1974,  5  U.S.C.  552a, 
applies  to  records  that  are  about 
individuals,  but  only  if  the  records  are 
in  a  system  of  records  as  defined  in  the 
Privacy  Act.  Requests  from  individuals 
for  records  about  themselves  which  are 
contained  in  an  OGE  system  of  records 
will  be  processed  under  the  provision  of 
the  Privacy  Act  as  well  as  the  FOIA. 
OGE  will  not  deny  access  by  a  first  partv 
to  a  record  under  the  FOIA  or  the 
Privacy  Act  unless  the  record  is  not 
available  to  that  individual  under  both 
the  Privacy  Act  and  the  FOIA. 

(c)  Records  available  through  routine 
distribution  procedures.  When  the 
record  requested  includes  material 


published  and  offered  for  sale  (e.g.,  by 
the  Superintendent  of  Documents, 
Government  Printing  Office)  or  which  is 
available  to  the  public  through  an 
established  distribution  system  (such  as 
that  of  the  National  Technical 
Information  Service  of  the  Department 
of  Commerce).  OGE  will  instead  explain 
how  the  record  may  be  obtained  through 
those  channels. 

§2604.103    Definitions. 
As  used  in  this  part. 

(a)  i^gencv  has  tJie  meaning  given  in 
5  U.S.C.  551(1)  and  5  U.S.C.  552(f). 

(b)  Business  information  means  trade 
secrets  or  other  commercial  or  financial 
information,  provided  to  the  Office  by  a 
submitter,  which  arguably  is  protected 
from  disclosure  under  Exemption  4  of 
the  Freedom  of  Information  Act. 

(c)  Business  submitter  means  any 
person  who  provides  business 
information,  directly  or  indirectly,  to 
the  Office  and  who  has  a  proprietary 
interest  in  the  information. 

(d)  Commercial  use  means,  when 
referring  to  a  request,  that  the  request  is 
from,  or  on  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  of  a  person 
on  whose  behalf  the  request  is  made. 
Whether  a  request  is  for  a  commercial 
use  depends  on  the  purpose  of  the 
request  and  the  use  to  which  the  records 
will  be  put.  When  a  request  is  from  a 
representative  of  the  news  media,  a 
purpose  or  use  supporting  the 
requester's  news  dissemination  function 
is  not  a  commercial  use. 

(e)  Direct  costs  means  those 
expenditures  actually  incurred  in 
searching  for  and  duplicating  (and,  in 
the  case  of  commercial  use  requesters, 
reviewing)  records  to  respond  to  a  FOIA 
request.  Direct  costs  include  the  salary 
of  the  employee  performing  the  work 
and  the  cost  of  operating  duplicating 
machinery.  Not  included  in  direct  costs 
are  overhead  expenses  such  as  costs  of 
space  and  heating  or  lighting  of  the 
facility  in  which  the  records  aie  stored. 

(0  Duplication  means  the  process  of 
making  a  copy  of  a  record.  Such  copies 
include  paper  copy,  microform,  audio- 
visual materials,  and  magnetic  tapes, 
cards,  and  discs. 

(g)  Educational  institution  means  a 
preschool,  elementan'  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institute 
of  professional  or  vocational  education, 
which  operates  a  program  of  scholarlv 
research. 

(h)  Freedom  of  Information  Act  or 
FOIA  means  section  552  of  Title  5, 
United  States  Code,  as  amended. 
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(ij  iivntfiui  i^uiiiisfl  iiKMiis  iJu;  General 
Counsel  of  tho  Office  of  Government 
Ethics.  The  General  Counsel  may 
delog.ife  any  of  his  responsibilities  in 
han<lling  FOIA  n;quests  in  this  part  to 
a  designtM?  on  OGE's  staff. 

(j)  //f?.  his  and  him  include  she,  hers 
and  her. 

|k)  Nonc(i:nmercial  scientific 
institution  means  an  institution  that  is 
not  operiited  solely  for  purposes  of 
furthering  its  own  or  someone  else's 
business,  trade,  or  profit  interests,  and 
that  is  operated  for  purposes  of 
ctmdur.ting  scientific  researc  h  tho 
results  of  which  are  not  intenilinl  to 
promote  any  particular  prrNhirt  or 
industry-. 

(I)  ()ffi<  foi  fX^fc' means  th«!  l>nited 
Slates  Office  of  fkivernment  Klhics. 

|m)  Person  has  the  meaning  given  in 
5  1J.S.C.  551(2). 

(n)  Hecords  me<uis  any  handwritten, 
typetl.  t)r  printed  documents  (such  as 
memoranda,  books,  brochures,  studies, 
writings,  drafts,  letters,  transcripts,  and 
minutes)  and  doc  umentary  material  in 
other  forms  (sm  h  as  punrbcards. 
magnetic:  tap«?s.  cards  or  dis<  s.  paper 
tapes,  auilio  or  video  re<:ordwi^s,  maps, 
photographs,  slides,  microfilm  and 
motion  pictures)  that  are  either  created 
or  obtained  by  the  Office  and  are  under 
Office  control.  It  does  not  inc.lude 
objects  or  articles  such  as  exhibits, 
models,  equipment,  and  duplication 
machines  or  audiovisual  proc  essing 
materials. 

(o)  Reprvsentalive  of  the  news  media 
means  a  ptjrson  actively  gatheiing 
information  for  an  entity  org.ini/ed  and 
operated  to  publish  or  broadcast  news  to 
the  public.  News  media  entities  include 
television  and  railio  broadiuisters. 
publisiiers  of  pericKJicals  who  distribute 
their  products  to  the  gent-.rui  public  or 
who  make  their  products  available  for 
purchase  or  subscription  by  the  };»iieral 
pubUc,  and  entities  that  may 
disseminate  news  through  other  media, 
such  as  electronic  dissominatioii  of  text. 
Fretjlanie  journalists  will  be  n>nsider*'d 
.IS  n>presriildtives  of  a  news  media 
entity  if  they  can  show  a  solid  basis  for 
expecting  publication  through  sue  h  an 
entity.  A  publication  contract  is  such  a 
basis,  and  tho  requester's  past 
publu:iition  record  may  show  sui.h  a 
basis. 

(p)  Hequest  means  any  request  for 
records  made  pursuant  to  5  l).S.(^. 
552(a)(3). 

(q)  Hequesler  means  any  person  who 
makes  a  njquest  for  recor<ls  to  OGE. 

(r)  Review  means  the  pr<x.ess  of 
initially,  or  upon  appeal  (see 
!!(2K04. 501(b)(3)),  examining  do<:uments 
located  in  a  response  to  a  n^quest  to 
determine  whether  any  portion  of  any 


document  is  permitted  to  be  withheld. 
It  also  includes  prcKc^sing  documents 
for  disclosure,  such  as  redacting 
portions  which  may  be  withheld. 
Review  does  not  include  time  spent 
resolving  general  legal  and  policy  issues 
regarding  the  application  of  exemptions. 

(s)  Search  means  the  time  spent 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or 
line-by-line  identification  of  material 
within  documents. 

(t)  Working  days  m(!ans  calendar  days, 
excepting  Saturdays.  Sundays,  and  legal 
public  holid.ivs 

Subpart  B — Public  Reading  Room  and 
Index  Identifying  Intormation  for  the 
Public 

§2604.201     Public  reading  room. 

(a)  LiJcation  of  public  reading  room. 
The  Office  of  Government  Ethii:s 
niaintains  a  public  reading  room  ut  its 
omc;es  lcx:ated  at  1201  New  York 
Avenue.  NW..  .Suite  500.  Washington, 
DC  20005-3917.  Persons  desiring  to 
utilize  the  reading  room  should  contact 
the  Office,  in  writing  or  by  telephone  at 
(202)  523-5757  or  FAX  (202)  523-6325, 
to  arrange  a  time  to  inspect  the  materials- 
available  there. 

(b)  Records  available.  The  Office  of 
Government  Ethics  public  reading  room 
contains  0(iE  rerorcis  which  are 
required  by  5  U.S.C.  552(a)(2)  to  be 
made  available  for  public  inspec:tion 
and  copying,  including: 

(1)  Any  final  opinions,  as  well  as 
orders,  made  in  the  adjudication  of 
rases; 

(2)  Any  statements  of  policy  and 
interpretation  which  have  been  adopted 
by  the  agency  and  are  not  pobUshed  in 
the  Federal  Register, 

(3)  Any  administrative  staff  manuals 
and  instructions  to  staff  that  affe<;t  a 
member  of  the  public,  and  which  are 
not  ex»;mpt  from  disclosure  under 
S4»ction  (b)  of  the;  F^OIA;  and 

(4)  Current  indexes  providing 
identifying  information  for  the  public  as 
to  any  raaMer  which  was  is"-iicd. 
adoptcid  or  promulgated  after  July  4. 
1967,  and  is  required  by  5  U.S.C. 
552(a)(2)  to  be  made  available  or 
published. 

(c)  Copying.  The  cost  of  copying 
infonnation  available  in  OGE's  public 
reading  ntom  shall  be  imposed  on  a 
requester  in  accordance  with  the 
provisions  of  subpart  E  of  this  part. 

§2604  202    Index  identifying  Information 
tor  the  public. 

(a)  The  Office  of  Government  Ethics 
will  maintain  and  make  available  for 
public  inspection  and  copying  a  curn:nt 
index  of  the  materials  available  at  its 


public  reading  room  which  are  required 
to  be  indexed  under  5  U.S.C.  552(a)(2). 

(b)  The  Director  of  the  Office  of 
Government  Ethics  has  determined  that 
it  is  unnecessary  and  impracticable  to 
publish  quarterly  or  more  frequently 
and  distribute  (by  sale  or  otherwise) 
copies  of  each  index  and  supplements 
thereto,  as  provided  in  5  U.S.C. 
552(a)(2).  The  Office  will  provide  copies 
of  such  indexes  upon  request,  at  a  cost 
not  to  exceed  the  direct  cost  of 
duplication  and  mailing,  if  sending 
records  by  other  than  ordinary  mail. 

Subpart  C — Production  and  Disclosure 
of  Records  Under  FOIA 

§  2604.301     Requests  for  records. 

(a)  Addressing  requests.  Requests  for 
copiers  of  rcH:ords  may  be  made  in 
person  or  by  telephone,  (202)  523-5757. 
during  normal  business  hours  at  the 
Office  of  Government  Ethics,  1201  New 
York  Avenue  NW.,  Suite  500, 
Washington.  DC  20005-3917  or  by  mail 
addressed  to  the  General  Counsel  of 
OGE.  Although  oral  requests  may  be 
honored,  a  requester  generally  will  b«! 
asked  to  submit  his  request  under  the 
FOIA  in  writing.  In  the  case  of  a  v.  ritfen 
request,  the  envelope  containing  the 
request  and  the  letter  itself  should  both 
clearly  indicate  that  the  subject  is  a 
Freedom  of  Information  Act  request 

(b)  Description  of  records.  Each 
request  must  reasonably  describe  the 
desired  records  in  sufficient  detail  to 
enable  Office  personnel  to  locate  the 
records  with  a  reasonable  amount  of 
effort.  A  request  for  a  specific  category 
of  records  will  be  regarded  as  fulfilling 
this  requirement  if  it  enables  responsive 
records  to  be  identified  by  a  technique 
or  process  that  is  not  unreasonably 
burdensome  or  disruptive  of  Office 
operations. 

(1)  Wherever  possible,  a  request 
should  include  specific  information 
about  each  nrcord  sought,  such  as  the 
date,  title  or  name,  author,  recipient, 
and  subject  matter  of  the  record. 

(2)  If  the  Gcjneral  Counsel  determines 
that  a  request  does  not  reasonably 
describe  tiie  records  sought,  he  will 
either  advise  the  requester  what 
additional  information  is  needed  to 
locate  the  rcc:ord,  or  othen.ise  stale  why 
the  rcK]uest  is  insufficient.  The  General 
Counsel  will  also  extend  to  the 
requester  an  opportunity  to  confer  with 
Office  pc^rsonnel  with  the  objective  of 
reformulating  the  request  in  a  manner 
which  will  mcHJt  the  requirements  of 
this  section. 

(c;)  Agreement  to  pay  fees.  The  filing 
of  a  request  under  this  subpart  will  be 
decerned  to  constitute  an  agreenumt  by 
the  requester  to  pay  all  applicable  fefrs 


charged  under  subpart  E  of  this  part,  up 
to  $25.00,  unless  a  waiver  of  fees  is 
sought.  The  request  may  also  specify  a 
limit  on  the  amount  the  requester  is 
willing  to  spend,  or  may  indicate  a 
willingness  to  pay  an  amount  greater 
than  $25.00,  if  applicable.  In  cases 
where  a  requester  has  been  notified  that 
actual  or  estimated  fees  may  amount  to 
more  that  $25.00.  the  request  will  be 
deemed  not  to  have  been  received  until 
the  requester  has  agreed  to  pay  the 
anticipated  total  fee. 

(d)  Requests  for  records  relating  to 
corrective  actions.  No  record  developed 
pursuant  to  the  authority  of  5  U.S.C. 
app.  402(f)(2)  concerning  the 
investigation  of  an  employee  for  a 
possible  violation  of  any  provision 
relating  to  a  conflict  of  interest  shall  be 
made  available  pursuant  to  this  part 
unless  the  request  for  such  information 
identifies  the  employee  to  whom  the 
records  relate  and  the  subject  matter  of 
any  alleged  violation  to  which  the 
records  relate.  Nothing  in  this 
subsection  shall  affect  the  application  of 
subpart  D  of  this  part  to  any  record  so 
identified. 

§  2604.302    Response  to  requests. 

(a)  Response  to  initial  request.  The 
General  Counsel  is  authorized  to  grant 
or  deny  any  request  for  a  record  and  to 
determine  appropriate  fees. 

(b)  Referral  to  another  agency.  When 
a  requester  seeks  records  that  originated 
in  another  Government  agency,  OGE 
will  normally  refer  the  request  to  the 
other  agency  for  response.  If  OGE  refers 
the  request  to  another  agency,  it  will 
notify  the  requester  of  the  referral.  If 
release  of  certain  records  may  adversely 
affect  United  Stales  relations  with 
foreign  governments,  the  Office  will 
usually  consult  with  the  Department  of 
State.  A  request  for  any  records 
classified  by  some  other  agency  will  be 
referred  to  that  agency  for  response. 

(cj  Creating  records.  If  a  person  seeks 
information  from  OGE  in  a  format  that 
does  not  currently  exist,  OGE  will  not 
ordinarily  reformat  the  information  for 
the  purpose  of  responding  to  the 
request.  OGE  will  advise  the  requester 
that  it  does  not  have  the  record  in  the 
format  sought,  but  will  provide 
whatever  records  in  existing  formats 
that  would  reasonably  respond  to  the 
request.  Additionally,  OGE  will  not 
generally  develop  a  new  record  of 
information  to  satisfy  a  request. 

(d)  Record  cannot  be  located.  If  a 
requested  record  cannot  be  located  from 
the  information  supplied,  the  General 
Counsel  will  so  notify  the  requester  in 
writing. 


§  2604.303    Form  and  content  of 
responses. 

(a)  Form  of  notice  granting  a  request. 
After  the  General  Counsel  has  made  a 
determination  to  grant  a  request  in 
whole  or  in  part,  the  requester  will  be 
notified  in  uTiting.  The  notice  shall 
describe  the  manner  in  which  the  record 
will  be  disclosed,  whether  by  providing 
a  copy  of  the  record  with  the  response 
or  at  a  later  date,  or  by  making  a  copy 

of  the  record  available  to  the  requester 
for  inspection  at  a  reasonable  time  and 
place.  The  procedure  for  such  an 
inspection  may  not  unreasonably 
disrupt  the  operations  of  the  Office.  The 
response  letter  will  also  inform  the 
requester  with  the  provisions  of  subpart 
E  of  this  part. 

(b)  Form  of  notice  denying  a  request. 
When  the  General  Counsel  denies  a 
request  in  whole  or  in  part,  he  will  so 
notify  the  requester  in  wTiting.  The 
response  will  be  signed  by  the  General 
Counsel  and  will  include: 

(1)  The  name  and  title  or  position  of 
the  person  making  the  denial; 

(2)  A  brief  statement  of  the  reason  or 
reasons  for  the  denial,  including  the 
FOIA  exemption  or  exemptions  which 
the  General  Counsel  has  relied  upon  in 
denying  the  request;  and 

(3)  A  statement  that  the  denial  may  be 
appealed  under  §  2604.304  of  this 
subpart,  and  a  description  of  the 
requirements  of  that  section. 

§  2604.304    Appeal  of  denials. 

(a)  Right  of  appeal.  If  a  request  has 
been  denied  in  whole  or  in  part,  the 
requester  may  appeal  the  denial  to  the 
Deputy  Director  of  the  Office  of 
Government  Ethics,  1201  New  York 
Avenue,  NW.,  Suite  500,  Washington. 
DC  20005-3917. 

(b)  Letter  of  appeal.  The  appeal  must 
be  in  writing  and  must  be  sent  within 
30  days  of  rf.ceipt  of  the  denial  letter. 
An  appeal  should  include  a  copy  of  the 
initial  request,  a  copy  of  the  letter 
denying  the  request  in  whole  or  in  part, 
and  a  statement  of  the  circumstances, 
reasons  or  arguments  advanced  in 
support  of  disclosure  of  the  request  for 
the  record.  Both  the  envelope  and  the 
letter  of  appeal  rnust  be  clearly  marked 
"Freedom  of  Information  Act  Appeal." 

(c)  Action  on  appeal.  The  disposition 
of  an  appeal  will  be  in  writing  and  will 
constitute  the  final  action  of  the  Office 
on  a  request.  A  decision  affirming  in 
whole  or  in  part  the  denial  of  a  request 
will  include  a  brief  statement  of  the 
reason  or  reasons  for  affirmance, 
including  each  FOIA  exemption  relied 
on.  If  the  denial  of  a  request  is  reversed 
in  whole  or  in  part  on  appeal,  the 
request  will  be  processed  promptly  in 
accordance  with  the  decision  on  appeal. 


(d)  fudicial  review.  If  the  denial  of  the 
request  for  records  is  upheld  in  whole 
or  in  part,  the  Office  will  notify  the 
person  making  the  request  of  his  right 
to  seek  judicial  review  under  5  U.S.C. 
552(a)(4). 

§  2604.305    Time  limits. 

(a)  Initial  request.  Following  receipt  of 
a  request  for  records,  the  General 
Counsel  will  determine  whether  to 
comply  with  the  request  and  will  notify 
the  requester  in  writing  of  his 
determination  within  10  working  days. 

(b)  Appeal.  A  written  determination 
on  a  appeal  submitted  in  accordance 
with  §  2604.304  of  this  subpart  will  be 
issued  within  20  working  days  after 
receipt  of  the  appeal. 

(c)  Extension  of  time  limits.  The  time 
limits  specified  in  either  paragraph  (a) 
or  (b)  of  this  section  may  be  extended 
in  unusual  circumstances  up  to  a  total 
of  10  working  days,  after  written  notice 
to  the  requester  setting  forth  the  reasons 
for  the  extension  and  the  date  on  which 
a  determination  is  expected  to  be  made. 
As  used  in  this  paragraph,  unusual 
circumstances  means  that  there  is  a 
need  to: 

(1)  Search  for  and  collect  records  fi-om 
archives; 

(2)  Search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  Consult  with  another  agency 
having  a  substantial  interest  in  the 
determination  of  the  request,  or  consult 
with  various  OGE  components  that  have 
substantial  subject  matter  interest  in  the 
records  requested. 

Subpart  D — Exemptions  under  FOIA 

§2604.401     Policy. 

(a)  Policy  on  application  of 
exemptions.  Section  552(b)  of  the 
Freedom  of  Information  Act  contains 
nine  exemptions  to  the  mandatory 
disclosure  of  records.  A  requested 
record  will  not  be  withheld  from 
inspection  or  copying  unless  it  comes 
within  one  of  the  classes  of  records 
exempted  by  5  U.S.C.  552.  In  making  its 
determination  on  withholding.  OGE  will 
consider  whether  another  statute. 
Executive  order  or  regulation  prohibits 
release  or.  if  not.  whether  there  is  a  need 
in  the  public  interest  to  withhold 
material  which  is  otherwise  exempt 
under  FOIA. 

(b)  Pledge  of  confidentiality. 
Information  obtained  from  any 
individual  or  organization,  furnished  in 
reliance  on  a  provision  for 
confidentiality  authorized  by  applicable 
statute.  Executive  order  or  regulation. 
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will  not  be  disclosed  to  the  extent  it  ran 
be  withheld  under  one  of  the 
exemptions.  However,  this  paragraph 
does  not  itself  authorized  the  giving  of 
any  pledge  of  confidentiality  by  any 
officer  or  employee  of  the  Office  of 
Government  Ethics. 

(c)  Excfplinn  for  law  enforcement 
information.  The  Office  may  treat 
nuxirds  compiled  for  law  enfon;ement 
purposes  as  not  subject  (o  the 
rotjuirements  of  the  Freedom  of 
hiforniation  Ac:t  wh»;ii: 

(1)  The  investigation  or  proctiuding 
involves  a  possible  violation  of  criniindl 
law; 

(2)  There  is  reason  to  b«'ln!V«  that  the 
subject  of  the  investigation  or 
proceeding  is  unaware  of  its  pendency; 
and 

(3)  The  disclosure  of  the  existence  of. 
the  records  could  reasonably  bv 
expected  to  interfere  with  the 
enforcement  proceedings. 

(d)  Partial  application  of  ext^niptions 
Any  reasonably  segregable  portion  of  a 
re<;ord  will  be  provided  to  any  person 
requesting  the  record  after  deletion  of 
the  portions  which  are  exempt  under 
this  subpart 

§  2604.402    Business  Information. 

(a)  In  general.  Business  information 
provided  to  the  Office  of  Government 
Fthics  by  a  submitter  will  not  be 
disclosed  pursuant  to  a  Freedom  of 
Information  Act  request  except  in 
a<:cordance  with  this  section. 

(b)  Designation  ofbusinesa 
information.  Submitters  of  business 
information  should  use  good-faith 
efforts  to  designate,  by  appropriate 
markings,  eithur  at  the  time  of 
submission  or  at  a  reasonable  time 
thereafter,  those  portions  of  their 
submissifms  which  they  dwmi  to  lie 
protetltil  under  F.xem|)tion  4  of  the 
FOIA   Any  such  designation  will  expire 
10  years  after  the  records  were 
submitted  to  the  Government,  unless  the 
submitter  requests,  and  provirles 
r»'a>nnuble  justification  f«ir.  a 
lifsignation  period  of  longer  duration. 

(c)  Fredisclosure  notification  The 
CJeneral  Counsel  will  provide  a 
submitter  with  prtmipt  written  notice  of 
a  FOI.\  request  regarding  its  bu.siness 
inff)rniatiun  if: 

( 1 )  The  infonnalioti  has  be«Mi 
d«!sigiiated  by  the  submitter  as 
information  deemed  protw  ted  from 
dis«;I<jsiire  under  Exemption  4  of  the 
FOIA;or 

U)  The  General  Ck>uns«>i  has  reason  to 
tieliev!"  that  the  information  may  Ih» 
protei:ted  from  disclosure  under 
Fx(?mution  4  of  the  FOIA. 

Siich  written  notice  shall  cither 
<le«»j-ibc  the  exac:t  nature  of  the  business 


information  requested  or  provide  copies 
of  the  records  containing  the  business 
information.  The  requester  also  shall  b«> 
notified  that  notice  and  an  opportunity 
to  object  are  being  provided  to  a 
submitter. 

(d)  Opportunity  to  object  to 
disclosure.  A  submitter  has  five  working 
days  from  receipt  of  the  predisclosure 
notification  to  provide  a  written 
statement  of  any  objection  to  disclosure. 
Such  statement  shall  specify  all  the 
grounds  for  withholding  any  ci  the 
information  under  any  exemption  of  the 
FOIA  and,  in  the  case  of  Exemption  4. 
shall  demonstrate  why  the  information 
is  deemed  to  be  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential. 
Information  provided  by  a  submitter 
pursuant  to  this  paragraph  may  itself  be 
subject  to  disclosure  under  llie  F'OIA. 

(e)  Notice  of  intent  to  disclose.  The 
General  Counsel  will  consider  all 
objt'ctions  raised  by  a  submitter  and 
specific  grounds  for  nondiscJosure  prior 
to  determining  whether  to  disclose 
business  information.  Whenever  the 
General  Counsel  decides  to  disclose 
business  information  over  the  objection 
of  a  submitter,  he  will  send  the 
submitter  a  written  notice  at  least  10 
working  days  before  the  date  of 
disclosure  containing: 

|1)  A  statement  of  the  reasons  why  the 
submitters  objections  were  not 
sustained: 

(2)  A  copy  of  the  records  which  will 
be  disclosed  or  a  written  description  of 
the  records;  and 

(3)  A  specified  disclosure  date.  The 
requester  shall  also  be  notified  of  the 
General  Counfrfil's  determination  to 
disclose  records  over  a  submitter's 
objections. 

(f)  Notice  of  FOIA  lawsuit.  Whenever 
a  requester  brings  suit  seeking  to  compel 
disclosure  of  business  information,  the 
General  counsel  shall  promptly  notifj- 
the  submitter. 

(g)  Exceptions  to  predisclosure 
notification.  The  notice  requirements  in 
paragraph  (<:)  of  this  section  do  not 
apply  if:  * 

(1)  The  CH»neral  Counsel  deteruiines 
that  the  infomiatio..  should  not  be 
disclosed; 

(2)  The  information  has  been 
publishtrd  previously  or  has  been 
officially  made  available  Ui  the  public; 

(3)  Disclosure  of  the  information  is 
riKjuired  by  law  (other  than  5  II.S.C. 
5.52);  or 

[A]  The  designation  made  by  the 
submitter  in  accordance  with  paragraph 
(b)  of  this  section  appears  obviously 
frivolous;  except  that,  in  such  a  case,  the 
General  Counsel  will  provide  the 
submitter  with  written  notice  of  any 


final  decision  to  disclose  business 
information  within  a  reasonable  number 
of  days  prior  to  a  specified  disclosure 
date. 

Subpart  E— Schedule  o(  Fees 

§  2604.501     Fees  to  be  charged— general. 

(a)  Policy.  Fees  shall  be  assessed 
according  to  the  schedule  contained  in 
paragraph  (b)  of  this  section  and  the 
category  of  requesters  described  in 
§  2604.502  for  services  rendered  in 
responding  to  and  processing  requests 
for  records  under  subpart  C  of  this  part 
All  fees  shall  be  charged  to  the 
requester,  except  where  the  charging  of 
fees  is  limited  under  §  2604.503  (a)  and 
fb)  or  where  a  waiver  or  reduction  of 
fees  is  granted  under  §  2604.503(c). 
Requesters  shall  pay  fees  by  check  or 
money  order  made  payable  to  the 
Treasury  of  the  United  States. 

fb)  Types  of  charges.  The  types  of 
charges  that  may  be  assessed  in 
connection  with  the  production  of 
records  in  response  to  a  FOIA  request 
are  as  follows: 

(1)  Seanhes — 

(i)  Manual  searches  for  records. 
Whenever  feasible,  the  office  will  charge 
at  the  salary  rate  (i.e..  basic  pay  plus 
16%)  of  the  employee  making  the 
search.  However,  where  a  homogeneous 
class  of  personnel  is  used  exclusively  in 
a  search  (e.g..  all  clerical  time  or  all 
professional  time)  the  Office  will  charge 
$10.00  per  hour  for  clerical  time  and 
$20.00  per  hour  for  professional  time. 
Charges  for  search  time  will  be  billed  by 
fifteen  minute  segments. 

(ii)  Computer  searches  for  records. 
Requesters  will  be  charged  the  actual 
direct  cost  of  conducting  a  search  using 
existing  programming.  These  direct 
costs  shall  include  the  cost  of  operating 
a  central  processing  unit  for  that  portion 
of  operating  time  that  is  directly 
attributable  to  searching  for  records 
responsive  to  a  request,  as  well  as  the 
cost  of  operator/programmer  salary 
apportionablc  to  the  seart;h.  The  Office 
will  not  alter  or  develop  programming 
to  conduct  a  search. 

(iii)  Unproductive  searches.  The 
Office  will  charge  search  fees  even  if  no 
records  are  found  which  are  responsive 
to  the  request,  of  if  the  records  found  ar»' 
exempt  from  disclosure. 

(2)  Duplication.  The  standard  copying 
charge  for  documents  in  paper  copy  is 
$15  per  page.  When  responsive 
information  is  provided  in  a  format 
other  than  paper  copy,  such  as  in  the 
fonn  of  computer  tapes  and  discs,  the 
requester  may  bo  charged  the  dire(,i 
costs  of  the  tape,  disc,  or  whatever 
medium  is  used  to  produce  the 


information,  as  well  as  any  related 
reproduction  costs. 

(3)  Hevieiv.  Costs  as!><3ciate<]  with  the 
review  of  documents,  as  defined  in 
§2604.104(q).  will  be  charged  at  the 
salary  rate  (i.e.,  basic  pay  plus  lfi%)  of 
the  employee  conducting  the  review. 
Except  as  noted  below,  charges  mav  be 
assessed  only  for  review  at  the  initial 
level,  i.e.,  the  review  undertaken  the 
first  time  the  documents  are  analyzed  to 
determine  the  applicability  of  spetific 
exemptions  to  a  particular  record  or 
portion  of  the  records.  A  requester  will 
not  be  charged  for  review  at  the 
administrative  appeal  level  concerning 
the  apylicabihty  of  an  exemption 
already  i(.-plied  at  the  initial  level. 
Howe\i  r.  when  a  record  has  been 
withheld  piirsua.nt  to  an  exeir.p'io.i 
whi(  h  is  subsequently  determined  not 
to  apply  and  the  record  is  reviewed 
again  at  the  appeal  level  to  determine 
the  potential  applicability  of  other 
exemptions,  the  costs  of  siit  h  additional 
review  may  be  assessed. 

(4)  Other  ser\ices  and  materials. 
Where  the  Office  elects,  as  a  matter  of 
administrative  discretion,  to  comply 
with  a  request  for  a  special  service  or 
materials,  such  as  certifying  that  rct.ords 
are  true  copies  or  sending  records  by 
special  methods,  the  actual  direct  costs 
of  providing  the  service  or  materials 
will  be  charged. 

§  2604.502    Fees  to  be  charged— categories 
of  requesters. 

(a)  hci-s  for  vurious  recjupster 
I  ategories.  The  paragraphs  below  state, 
for  each  category  of  reque.ster.  the  type 
of  fees  generally  charged  by  the  Office. 
However,  for  each  of  these  categories, 
the  fees  may  be  fimited,  waived  or 
reduced  in  accordance  with  the 
provisions  set  forth  in  §2604.503   In 
determining  whether  a  requester 
belongs  in  any  of  the  following 
f  ategories.  the  Office  will  detprmine  the 
use  to  which  the  requester  will  put  the 
dijciiments  requested.  If  the  Offifje  has 
n^asonable  cause  to  doubt  the  use  to 
which  the  requester  will  put  the  records 
sought,  or  where  the  use  is  not  dear 
from  the  request  itself,  Lhe  Office  will 
se«^k  clarification  before  assigning  the 
recmest  to  a  spec  ific  category. 

([))  Commercial  use  requester.  The 
Office  will  ciiarge  the  full  costs  of 
search,  review,  and  duplication. 
Oii-nmerc  iai  use  requesters  are  ncjt 
entitled  to  two  hours  of  free  search  time 
or  100  free  pages  of  repro<iuction  as 
described  in  §  2604.503(a);  however,  the 
«Ie  minimis  fees  provision  of 
S  2604  503fb)  does  apply  to  such 
moiiesters. 

(c)  Eduratiuna!  and  noncommercial 
sdentific  institutions  and  news  media.  If 
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the  request  is  from  an  educational 
institution  or  a  nonconiraercial 
scientific  institution,  operated  for 
sc;holarly  or  scientific  research,  or  a 
representative  of  the  news  media,  and 
the  request  is  not  for  a  commercial  use. 
the  Office  will  c:harge  only  for 
duplication  of  documents,  excliuiing 
charges  for  the  first  100  pages. 

(d)  All  ether  requesters.  If  the  roquest 
is  not  one  described  in  paragraph  fb)  or 
(c)  iif  this  section,  the  Office  will  charge 
the  full  and  diret;t  costs  of  searching  for 
and  reproduci.ag  records  that  are 
responsive  to  the  request,  excluding  the 
first  100  pages  of  duplication  and  the 
first  two  hours  of  search  time. 

§  2604.503    Limitations  on  charging  fees. 

(a)  In  f^Frtf-ml.  ELxcept  for  recjuesters 
seeking  records  for  a  commercial  use  as 
described  Ln  §  2604.502(b).  the  Office 
will  provide  without  charge,  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  sea!  ch  time,  or  their  cost 
equivalent. 

(b)  De  mii.imis  fees.  The  Office  will 
not  assess  fees  for  individual  requests  if 
the  total  charge  would  be  $10.00  or  less. 

(f :)  IVaiverorreduLlion  of  fees. 
Records  rt^sponsive  to  a  request  under  5 
IJ.S.C.  552  will  be  firmished  ivithout 
charge  or  at  a  reduced  charge  where  the 
Office  determines,  based  upon 
information  provided  by  s.  requester  in 
support  of  a  fee  waiver  request,  that 
disclosure  of  the  requested  information 
is  in  the  public  interest  becausp  it  is 
likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  Government  and  is 
not  primarily  in  the  r  nmmercial  interest 
of  the  requester.  Requests  for  a  waiver 
or  re(iu(  tion  of  fees  will  be  considered 
on  a  caso-by-case  basis. 

(1)  In  defennining  whether  disclosure 
is  in  the  public  interest  because  it  is 
likely  to  contribiite  significantly  to 
public  understanding  of  the  operaiiuns 
or  activities  of  the  Government,  the 
Office  will  consider  the  following 
factors:  .» 

(i)  The  subject  of  the  request:  Whether 
the  subjeri  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  Government.  The  s,ibje.ct  matter  of 
the  requested  records,  in  the  context  of 
the  request,  must  specifi{  ally  and 
directly  concern  iciontifiable  operations 
or  activities  of  tho  Federal  Government. 
Furthermore,  the  records  must  be  sought 
for  their  information  value  with  respect 
to  those  Govr  mment  operations  or 
activitie.s; 

(ii)  The  informutive  value  of  the 
information  to  be  disclosed:  Whether 
the  information  is  likely  to  contribute  to 
an  understanding  of  (.kjverrfment 
*)pemtions  or  act  ivies.  The  disclnsable 


portions  of  the  requested  records  must 
be  meaningf'illy  information  on  spetifif 
Government  operations  or  activities  in 
order  to  h(ud  potential  for  contributing 
to  incn  ased  public  understanding  of 
those  operations  and  activities.  The 
disclosiu-e  of  ij .formation  which  is 
already  in  the  public  domain,  in  eithw 
a  duplirative  or  substantially  identical 
fonn.  would  not  be  likely  tocontribute 
to  such  understanding,  as  nothing  new 
would  be  added  to  the  public  record; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  bv  the 
public  likely  to  result  from  disclosure: 
Whether  disclosure  of  the  requested 
information  will  contribute  to  public 
understanding.  The  disclosure  must 
contribute  to  die  understanding  of  the 
public  at  large,  as  Cipposed  to  the 
individual  umler^rinding  of  the 
requester  or  a  narrow  segment  of 
interested  pcjrsons.  A  requester's 
identity  and  qualifications  e.g., 
expertise  in  the  subject  area  and  ability 
and  intention  to  convey  information  to 
the  general  public — will  be  considi»rod: 
and 

(iv)  The  stgnifii  unce  of  the 
contribution  to  public  understondmg: 
Whether  the  disclosure  is  likely  to 
contribute  significantly  to  public 
understanding  of  Government 
operations  or  activities.  The  public's 
understanding  of  the  subject  matter  in 
question,  as  compared  to  the  level  of 
public  understanding  existing  pnor  to 
the  disclosure,  must  be  likely  to  b«' 
significantly  enhanced  by  the 
disclosure. 

(2)  In  determining  whether  disclosure 
of  the  requested  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester,  the  Office  will  considir 
the  following  facJors; 

(i)  The  existence  and  magnitude  of  n 
commercial  interest:  Whether  l}ie 
requester  has  a  commercial  interest  thr.t 
would  be  furtherr^  hy  the  requested 
disclosure.  The  Office  will  consider  ail 
i:ommen:ial  interests  of  the  reque.ster.  or 
any  person  on  whose  behalf  the 
requester  may  be  acting.  wh;ch  \vi,.il.l 
be  hirthered  by  the  requested 
di.sclosiire.  In  assessing  the  magnitcde 
of  identified  commercial  interests. 
(  cnsideration  will  be  given  to  tlie  eifect 
that  the  information  disclosed  would 
have  an  those  commercial  interests;  and 
(ii)  The  primary  interest  in  disclosure 
Whether  the  magnitude  of  the  idenUlted 
comn:erciul  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosure,  that 
disi  losure  is  primari'v  in  the 
com-nercial  intesest  of  the  requester  A 
fee  waiver  or  redudion  is  warranted 
only  where  the  pubhc  interest  can  fairlv 
l>e  regard»>d  as  greater  in  magnit ud«'  than 
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the  requester's  commercial  interest  in 
discUwure.  The  Office  will  ordinarily 
presume  that,  where  a  news  media 
requester  has  satisfied  the  public 
interest  standard,  the  public  interest 
will  be  served  primarily  by  disclosure  to 
that  requester.  Disclosure  to  data 
brokers  and  others  who  compile  and 
market  Government  information  for 
direct  economic  return  will  not  be 
presumed  to  primarily  serve  the  public 
interest. 

(3)  Where  only  a  portion  of  the 
requested  record  satisfies  the 
requirements  for  a  waiver  or  reduction 
of  fees  under  this  paragraph,  a  waiver  or 
reduction  shall  be  granted  only  as  to 
that  portion. 

(4)  A  request  for  a  waiver  or  reduction 
of  fees  must  accompany  the  request  for 
disclosure  of  records,  and  should 
include: 

(i)  A  clear  statement  of  the  requester's 
interest  in  the  documents; 

(ii)  The  proposed  use  of  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use: 

(iii)  A  statement  of  how  the  public 
will  benefit  from  release  of  the 
requested  documents;  and 

(iv)  If  specialized  use  of  the 
documents  is  contemplated,  a  statement 
of  the  requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(5)  A  requester  may  appeal  the  denial 
of  a  request  for  a  waiver  or  reduction  of 
fees  in  accordance  with  the  provisions 
of  §2604.304. 

§  2604.504    Miscellaneous  fee  provisions. 

(a)  Notice  of  anticipated  fffs  in  excess 
of  $25  00.  Where  the  Office  determines 
or  estimates  that  the  fees  to  be  assessed 
under  this  section  may  amount  to  more 
than  $25.00.  the  Office  shall  notify  the 
requester  as  so<jn  as  practicable  of  the 
actual  or  estimated  amount  of  fees, 
unless  the  requester  has  indicated  in 
advance  his  willingness  to  pay  fees  as 
high  as  those  anticipated.  \Vhere  a 
reque.ster  has  been  notified  that  the 
actual  or  estimated  fees  may  exceed 
$25.00.  the  request  will  be  deemed  not 
to  have  been  received  until  the  requester 
has  agreed  to  pay  the  anticipated  total 
fee.  A  notice  to  the  requester  pursuant 
to  this  paragraph  will  include  the 
opportunity  to  confer  with  Office 
personnel  in  order  to  reformulate  the 
request  to  meet  the  requester's  needs  at 

a  lower  cost. 

(b)  Aggragating  requests.  A  requester 
may  not  file  multiple  requests,  each 
seeking  portions  of  a  document  or 
documents  in  order  to  avoid  the 
payment  of  fees.  Where  there  is  reason 
to  believe  that  a  requester  or  group  of 
requesters  acting  in  concert,  is 


attempting  to  divide  a  request  into  a 
series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees,  the 
Office  may  aggregate  the  requests  and 
charge  accordingly  The  Office  will 
presume  that  multiple  requests  of  this 
type  made  within  a  30-day  period  have 
been  made  in  order  to  evade  fees. 
Multiple  requests  regarding  unrelated 
matters  will  not  be  aggregated. 

(c)  Advance  payments.  An  advance 
payment  before  work  is  commenced  or 
continued  will  not  be  required  unless: 

(1)  The  Office  estimates  or  determines 
that  the  total  fee  to  be  assessed  under 
this  section  is  likely  to  exceed  $250.00. 
When  a  drioniunation  is  made  that  the 
allowable  charges  are  likely  to  exceed 
$250.00.  the  requester  will  be  notified  of 
the  likely  cost  and  will  be  required  to 
provide  satisfactory  assurance  of  full 
payment  where  the  requester  has  a 
history  of  prompt  payment  of  FOIA  fees, 
or  will  be  required  to  submit  an  advance 
payment  of  an  amount  up  to  the  full 
estimated  charges  in  the  case  of 
requesters  with  no  history  of  payment; 
or 

(2)  A  requester  has  previously  failed 
to  pay  a  fee  charged  in  a  timely  fashion 
(i.e..  within  30  days  of  the  date  of  the 
billing).  In  such  cases  the  requester  may 
be  required  to  pay  the  full  amount  owed 
plus  any  applicable  interest  as  provided 
by  paragraph  (e)  of  this  section,  and  to 
make  an  advance  payment  of  the  full 
amount  of  the  estimated  fee  before  the 
Office  begins  to  process  a  new  request. 

(3)  When  the  Office  requests  an 
advance  payment  of  fees,  the 
administrative  time  limits  described  in 
subsection  (a)(6)  of  the  FOIA  will  begin 
to  run  only  after  the  Office  has  received 
the  advance  payment. 

(d)  Billing  and  payment.  Normally  the 
Office  will  require  a  requester  to  pay  all 
fees  before  furnishing  the  requested 
records.  However,  the  Office  may  send 

a  bill  along  with,  or  following  the 
furnishing  of  records,  in  cases  where  the 
requester  has  a  history  of  prompt 
payment. 

(e)  Interest  charges.  Interest  charges 
on  an  unpaid  bill  may  be  assessed 
starting  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 
Interest  shall  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  shall  accrue  from 
the  date  of  billing.  To  collect  unpaid 
bills,  the  Office  will  follow  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (P.L.  97-365)  including  the  use  of 
consumer  reporting  agencies,  collection 
agencies,  and  offset. 


Subpart  F— Annual  Repoil  to  Congress 

§  2604  601     Submission  of  report 

On  or  before  March  1 5  of  each 
calendar  year,  a  report  of  OGE's 
activities  over  the  preceding  year 
relating  to  the  Freedom  of  Information 
Act  will  be  submitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate. 

§  2604.602    Contents  of  the  report. 

Th  annual  report  to  Congress  will 
include  for  the  relevant  reporting 
period: 

(a)  The  number  of  FOIA  requests 
made  to  OGE.  determinations  made  by 
OGE  not  to  comply  with  requests  for 
records  made  to  it  under  the  FOIA  and 
the  reasons  for  each  such  determination; 

(b)  The  number  of  appeals  made  by 
persons  under  the  FOIA.  the  results  of 
such  appeals,  and  the  reasons  for  the 
action  by  OGE  upon  each  appeal  that 
results  in  a  denial  of  information; 

(c)  The  names  and  titles  or  positions 
of  each  person  responsible  for  the  denial 
of  records  requested  under  the  FOIA; 

(d)  The  results  of  each  proceeding 
conducted  pursuant  to  subsection 
(a)(4)(F)  of  the  FOIA.  including  a  report 
of  the  disciplinary  action  taken  against 
the  officer  or  employee  who  was 
primarily  responsible  for  improperly 
withholding  records  or  an  explanation 
of  why  disciplinary  action  was  not 
taken; 

(e)  A  copy  of  every  rule  made  by  OGE 
regarding  the  FOIA; 

(f)  A  copy  of  the  fee  schedule  and  the 
total  amount  of  fees  collected  by  OGE 
for  making  records  available  under  the 
FOIA;  and 

(g)  Such  other  information  as 
indicates  efforts  by  OGE  to  administer 
hilly  the  FOIA 

Subpart  G — Fees  for  the  Reproduction 
and  Mailing  of  Public  Financial 
Disclosure  Reports 

§2604.701     Policy. 

Fees  for  the  reproduction  and  mailing 
of  public  financial  disclosure  reports 
(SF  278s)  requested  pursuant  to  section 
105  of  the  Ethics  in  government  Act  of 
1978.  as  amended,  and  §  2634.603  of 
this  title  shall  be  assessed  according  to 
the  schedule  contained  in  §2604.702. 
Requesters  shall  pay  fees  by  check  or 
money  order  made  payable  to  the 
Treasury  of  the  United  States.  Except  as 
provided  in  §  2604.702(d).  nothing 
concerning  fees  in  subpart  E  of  this  part 
supersedes  the  charges  set  forth  in  this 
subpart  for  records  covered  in  this 
subpart. 


2604.702    Charges. 

(a)  Duplication.  Except  as  provided  in 
paragraph  (c)  of  this  section,  copies  of 
public  financial  disclosure  reports  (SF 
278s)  requested  pursuant  to  section  105 
of  the  Ethics  in  Government  Act  of 
1978.  as  amended,  and  §2634.603  of 
this  chapter  will  be  provided  upon 
payment  of  $03  per  page  furnished. 

fb)  Mailing.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  actual 
direct  cost  of  maihng  public  financial 
disclosure  reports  will  be  charged  for  all 
forms  requested.  Where  the  Office  elects 
to  comply,  as  a  matter  of  administrative 
discretion,  with  a  request  for  special 
mailing  services,  the  actual  direct  cost 
of  such  service  will  be  charged. 

(c)  De  minimis  fees.  The  Office  will 
not  assess  fees  for  individual  requests  if 
the  total  charge  would  be  $10.00  or  less. 

(d)  St:  fcellaneous  fee  provision.  The 
misceii,ineous  fee  provisions  set  forth  in 
§  2604.504  apply  to  requests  for  public 
financial  disclosure  reports  pursuant  to 
§  2634.603  of  this  chapter. 
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DEPARTMENT  OF  JUSTICE 

Bureau  ol  Prisons 

28  CFR  Part  542 

[BOP-1014-P) 

RIN1120-AA20 

Administrative  Remedy  Program 

AGENCY:  Federal  Bureau  of  Prisons, 
Ju.stice. 

ACTION:  Proposed  rule. 


SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  is  proposing  to  revise  its 
regulations  on  the  Administrative 
Remedy  Prograjn.  These  regulations 
describe  the  process  through  which 
inmates  may  seek  formal  review  of  ar,y 
issue  related  to  their  confinement.  The 
proposed  changes  are  deemed  necessary 
in  order  to  attend  to  increased  numbers 
of  remedy  requests  occasioned  by  the 
continued  growth  of  the  inmate 
population.  Proposed  procedural 
changes  include  increases  in  the  time 
limits  set  for  inmate  filing  of  requests 
and  for  Biueau  responses;  additional 
specifications  for  the  provision  of 
assistance  to  irunates;  and  increased 
access  to  Administrative  Remedy 
indexes. 

DATES:  Comments  due  by  Decejnber  2, 
1994. 

ADDRESSES:  Office  of  General  Counsel. 
Burftau  of  Prisons,  HOLC  Room  754. 320 


First  Street  NW.,  Washington.  DC 
20534. 

FOR  FURTHER  INFORMATtON  COtfTACT:  Roy 
Nanovic.  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  the  Administrative 
Remedy  Program.  A  final  rule  on  this 
subject  w  as  published  in  the  Federal 
Register  on  October  29, 1979  (44  FR 
62250),  and  was  amended  December  27, 
1979  (44  FR  76726),  November  20,  1991 
(56  FR  58634).  and  on  October  29. 1993 
(58  FR  58246). 

The  proposed  revision  set  forth  below 
is  the  first  major  change  to  the  Bureau's 
Administrative  Remedy  Program  since 
its  adoption  on  October  29,  1979. 
Subsequent  growth  of  the  inmate 
population  has  resuhed  in  an  increase 
in  the  number  of  remedy  riKjuests  filed. 
As  a  means  of  effectively  addressing  this 
situation,  the  Bureau  has  reorganiz«l  its 
regulation,  currently  entitled 
Administrative  Remedy  Procedure  for 
Inmates,  for  the  sake  of  clarity,  and  is 
proposing  various  efficiencies  in  the 
procedures  for  processing  remedy 
requests. 

Procedural  efficiencies  include 
making  adjustments  to  the  lime  limits 
for  filing  requests  by  inmates  and  for 
responses  by  the  Bureau.  The  time  limit 
for  submission  of  an  initial  remedy 
request  by  an  inmate  has  been      , 
lengthened  to  20  calendar  days 
following  the  date  on  which  the  basis 
for  the  request  had  occurred.  Current 
regulations  specify  a  15-day  fimit.  The 
time  limit  for  submission  of  an  appeal 
to  the  General  Counsel  has  been 
lengthened  to  30  calendar  days 
following  the  date  Regional  Counsel 
signed  the  response.  The  proposed  time 
limits  for  agency  responses  have  also 
been  lengthened,  fixim  15  to  20  calendar 
days  at  the  institution  level,  and  from  30 
to  40  calendar  days  at  the  Central  Office 
level. 

Additional  revisions  include 
additional  guidelines  in  the  following 
areas:  informal  resolution,  forms,  and 
assistance  to  inmates.  Also,  advances  in 
recordkeeping  technology  have  now 
made  it  possible  to  expand  the 
provisions  for  access  to  remedy  indexes. 
The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons,  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  docs  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities. 

Interested  persons  may  participate  in 
this  proposed  rulemaking  by  sutimittinj; 
data,  views,  or  arguments  in  writing  to 
the  Bureau  of  Prisons.  320  First  Street, 
NW.,  HOLC  Room  754.  Washington,  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  taken.  All 
comments  received  remain  on  file  for 
public  inspection  at  the  alx)ve  address. 
The  proposed  rale  may  be  changed  in 
light  of  the  comments  received  No  oral 
hearings  are  contemplated. 

List  of  Subjects  in  28  CFR  Pari  542 

Prisoners. 
Wade  B.  Houk, 

Acting  DinxtoT.  Bureau  of  Prisons. 
Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  Li.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p).  it  is  proposed 
to  revise  part  542  in  subchapter  C  of  28 
CFR.  chapter  V  as  set  forth  below. 

SUBCHAPTER  C— INSTITimONAL 
MANAGEMENT 

1.  28  CFR  part  542  is  ro\-ised  fn  read 
as  follows: 

PART  542— ADMINISTRATIVE 
REMEDY 

Subpart  A — [Reserved] 

Subpart  B— Admtnlstratlve  Rerr>edy 
Program 

Sec. 

542  10  Purpose  and  scope. 

542.11  Responsibilitj-. 

542.12  Excluded  matters. 

542.13  Informal  resolution. 

542.14  Initial  filing. 

542.15  Appeals. 

542.16  Assistance. 

542.17  Resubmission. 

542.18  Response  time. 

542.19  Access  to  indexes  and  rBsponsvs. 
Authority:  5  LI.S.C.  301;  18  U  S.C  3621, 

3622,  3624.  4001.  4042  4081,  4082  (Repealed 
In  part  as  to  offenses  cominitted  on  or  aher 
-November  1,  1987),  5006-5024  (Repealtd 
October  12. 1984  as  to  offenses  conin:ii:ted 
after  that  date).  5039;  28  U.S.C  509,  510  2h 
CFR  0.95-0.99. 


Subpart  A — [Reserved) 

Subpart  B — Administrative  Remedy 
Program 

§  542. 1 0    Purpose  and  scope. 

The  Administrative  Remedy  Program 
is  a  process  through  which  inmates  may 
seek  formal  review  of  an  issue  whiri 
relates  to  any  aspect  of  their 
confinement,  except  as  excluded  in 
§  542.12,  if  le.ss  formal  procedures  have 
not  resolved  tlie  matter.  This  Program 
applies  to  all  inmates  confined  in 
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Bureau  of  Prisons  institutions,  to 
inmates  designated  to  contract 
Community  Corrections  Centers  (CCCs) 
under  Bureau  of  Prisons  responsibility, 
and  to  former  inmates  for  issues  that 
arose  during  their  confinement,  but  does 
not  apply  to  inmates  confined  in  other 
non-federal  facilities. 

§542.11     Responsibility. 

(a)  The  Community  Corrections 
Manager  (CCM).  Warden,  Regional 
Director,  and  General  Counsel  are 
responsible  for  the  implementation  and 

•  operation  of  the  Administrative  Remedy 
Program  at  the  Community  Corrections 
Center  (CCC).  institution,  regional  and 
Central  Office  levels,  respectively,  and 
shall; 

(1)  Establish  procedures  for  receiving, 
recording,  reviewing,  investigating,  and 
responding  to  Administrative  Remedy 
Requests  (Request.s)  or  App*>als 
(Appeals)  submitted  by  an  inmate; 

(2)  Acknowledge  receipt  of  a  Request 
or  Appeal  by  returning  a  receipt  to  the 
inmate: 

(3)  Conduct  an  investigation  into  each 
Request  or  Appeal; 

(4)  Respond  to  and  sign  all  Requests 
or  Appeals  filed  at  their  levels.  At  the 
regional  level,  signatory  authority  may 
be  delegated  to  the  Deputy  Regional 
Director.  At  the  Central  Office  level, 
signatory  authority  may  be  delegated  to 
the  National  Inmate  Appeals 
Administrator  Signatory  authority 
extenils  to  statf  designated  as  acting  in 
the  capacities  sp»;c:iiied  in  this  §  542.11, 
but  may  not  be  further  delegated 
without  the  written  approval  of  the 
General  Counsel. 

(b)  Inmates  have  the  responsibility  to 
use  this  Program  in  good  faith  and  in  an 
honest  and  straightforward  manner. 

§542.12    Excluded  matters. 

(a)  An  inmate  may  not  use  this 
Program  to  submit  a  Request  or  Appeal 
on  behalf  of  another  inmate.  This 
program  is  intended  to  address  concerns 
that  are  personal  to  the  inmate  making 
the  Request  or  Appeal,  but  shall  not 
prevent  an  inmate  from  obtaining 
assistance  in  preparing  a  Reoucst  or 
Appeal,  as  provided  in  §  542^6  of  this 
part. 

(b)  Requests  or  Appeals  will  not  be 
accepted  under  the  Administrative 
Remedy  Program  for  claims  for  which 
other  administrative  priKedures  have 
been  established,  including  tort  claims. 
Inmate  Accident  Compensation  claims, 
and  Freedom  of  Information  or  Privacy 
Act  requests.  Staff  shall  inform  the 
inmate  in  writing  of  the  appropriate 
administrative  procedure  if  the  Request 
or  Appeal  is  not  acceptable  under  the 
Administrative  Remedy  Program. 


§542.13    Informal  resolution. 

(a)  Informal  Resolution.  E,xcept  as 
provided  in  §  542  13{b).  an  inmate  shall 
first  present  an  issue  of  concern 
informally  to  staff,  and  staff  shall 
attempt  to  informally  resolve  the  issue 
before  an  inmate  submits  a  Request  for 
Administrative  Remedy. 

(b)  Exceptions.  Inmates  in  CCCs  are 
not  required  to  attempt  informal 
resolution.  An  informal  resolution 
attempt  is  not  required  prior  to 
submission  to  the  Regional  or  Central 
Office  as  provided  for  in  §  542.14(d)  of 
this  part.  An  informal  resolution 
attempt  may  be  waived  in  individual 
cases  at  the  Warden  or  institution 
Administrative  Remedy  Coordinator's 
discretion  when  the  inmate 
demonstrates  an  acceptable  reason  for 
bypassing  informal  resolution. 

§542.14    Initial  filing. 

(a)  Submission.  After  the  required 
informal  resolution  attempt,  an  inmate 
may  submit  a  formal  written 
Administrative  Remedy  Request  on  the 
Appropriate  form  (BP-9).  within  20 
calendar  days  of  the  date  on  which  the 
basis  for  the  Request  occurred. 

(b)  Extension.  Where  the  inmate 
demonstrates  a  valid  reason  for  delay, 
an  extension  in  filing  time  may  be 
allowed.  In  general,  valid  reason  for 
delay  means  a  situation  which 
prevented  the  inmate  from  submitting 
the  reqiiest  within  the  established  time 
frame,  valid  reasons  for  delay  include 
the  following,  an  extended  period  in- 
transit  during  which  the  inmate  was 
separated  from  documents  needed  to 
prepare  the  Request  or  Appeal;  an 
extended  period  of  time  during  which 
the  inmate  was  physically  incapable  of 
preparing  a  Request  or  Appeal,  an 
unusually  long  period  taken  for 
informal  resolution  attempts;  indication 
by  an  inmate,  verified  by  staff,  that  a 
response  to  the  irunate's  request  for 
copies  of  dispositions  requested  under 
§  542.19  of  this  part  has  not  been 
received. 

(c)  Form  (1)  The  inmate  shall  obtain 
the  appropriate  form  from  CCC  staff  or 
institution  staff  (ordinarily,  the 
correctional  counselor). 

(2)  The  inmate  shall  place  a  single 
complaint  or  a  reasonable  number  of 
closely  related  issues  on  the  form.  If  the 
inmate  includes  on  a  single  form 
multiple  unrelated  issues,  the 
submission  shall  be  rejected  and 
returned  without  response,  and  the 
inmate  shall  be  advised  to  use  a  separate 
form  for  each  unrelated  issue.  For  DHO 
and  UDC  appeals,  each  separate 
incident  report  number  must  be 
appealed  on  a  separate  form. 


(3)  The  inmate  shall  complete  the 
form  with  all  requested  identifying 
information  and  shall  state  the 
complaint  in  the  space  provided  on  the 
form.  If  more  space  is  needed,  the 
inmate  may  use  up  to  one  letter-size  (8 
V2"  by  11")  continuation  page.  The 
inmate  must  provide  an  additional  three 
copies  of  any  continuation  page.  The 
inmate  must  submit  one  copy  of 
supporting  exhibits.  Exhibits  will  not  be 
returned  with  the  response.  Because 
copies  of  exhibits  must  be  filed  for  any 
appeal  (see  §  542.15(b)(3)),  the  inmate  is 
encouraged  to  retain  a  copy  of  all 
exhibits  for  his  or  her  personal  records. 

(4)  The  inmate  shall  date  and  sign  the 
Request  and  submit  it  to  the  institution 
staff  member  designated  to  receive  such 
Requests  (ordinarily  a  correctional 
counselor).  CCC  inmates  may  mail  their 
Requests  to  the  CCM. 

(a)  Exceptions  to  initial  filing  at 
institution — (1)  Sensitive  issues.  If  the 
inmate  reasonably  believes  the  issue  is 
sensitive  and  the  inmate's  safety  or 
well-being  would  be  placed  in  danger  if 
the  Request  became  known  at  the 
institution,  the  inmate  may  submit  the 
Request  directly  to  the  appropriate 
Regional  Director.  The  inmate  shall 
clearly  mark  "Sensitive"  upon  the 
Request  and  explain,  in  writing,  the 
reason  for  not  submitting  the  Request  at 
the  institution.  If  the  Regional 
Administrative  Remedy  Coordinator 
agrees  that  the  Request  is  sensitive,  the 
Request  shall  be  accepted.  Otherwise, 
the  Request  will  not  be  accepted,  and 
the  inmate  shall  be  advised  in  writing 
of  that  determination,  without  a  return 
of  the  Request.  The  inmate  may  pursue 
the  matter  by  submitting  an 
Administrative  Remedy  Request  locally 
to  the  Warden.  The  Warden  shall  allow 
a  reasonable  extension  of  time  for  such 
a  resubmission. 

(2)  DHO  appeals.  DHO  appeals  shall 
be  submitted  initially  to  the  Regional 
Director  for  the  region  where  the  inmate 
is  currently  located. 

(3)  Control  unit  appeals.  Appeals 
related  to  Executive  Panel  Reviews  of 
Control  Unit  placement  shall  be 
submitted  directly  to  the  General 
Counsel. 

(4)  Controlled  housing  status  appeals. 
Appeals  related  to  the  Regional 
Director's  review  of  controlled  housing 
status  placement  may  be  filed  directly 
with  the  General  Counsel. 

§542.15    Appeals. 

(a)  Submission.  An  inmate  who  is  not 
satisfied  with  the  Warden's  response 
may  submit  an  Appeal  on  the 
appropriate  form  (BP-10)  to  the 
appropriate  Regional  Director  within  20 
calendar  days  of  the  date  the  Warden 


signed  the  response.  An  inmate  who  is 
not  satisfied  with  the  Regional 
Director's  response  may  submit  an 
Appeal  on  the  appropriate  form  (BP-1 1) 
to  the  General  Counsel  within  30 
calendar  days  of  the  date  the  Regional 
Director  signed  the  response.  When  the 
inmate  demonstrates  a  valid  reason  for 
delay,  these  time  limits  may  be 
extended.  Valid  reasons  for  delay 
include  those  situations  described  in 
§  542.14(b)  of  this  part.  Appeal  to  the 
General  Counsel  is  the  final 
administrative  appeal. 

(b)  Form.  (1)  Appeals  to  the  Regional 
Director  shall  be  submitted  on  the  form 
designed  for  regional  Appeals  (BP-10) 
and  accompanied  by  one  compleie  copy 
or  duplicate  original  of  the  institution 
Request  and  response.  Appeals  to  the 
General  Counsel  shall  be  submitted  on 
the  form  designed  for  Central  Office 
Appeals  (BP-11)  and  accompanied  by 
one  complete  copy  or  dupHcate  original 
of  the  institution  and  regional  filings 
and  their  responses.  Appeals  shall  state 
specifically  the  reason  for  appeal. 

(2)  An  inmate  may  not  raise  in  an 
Appeal  issues  not  raised  in  the  lower 
level  filings.  An  inmate  may  not 
combine  Appeals  of  separate  lower  level 
response's  (different  case  numbers)  into 
a  single  Appeal. 

(3)  An  inmate  shall  complete  the 
appropriate  form  with  all  requested 
identifying  information  and  shall  state 
the  reasons  for  the  Appeal  in  the  space 
provided  on  the  form.  If  more  space  is 
needed,  the  inmate  may  use  up  to  one 
letter-size  (8V2"xll")  continuation  page. 
The  inmate  shall  provide  two  additional 
copies  of  any  continuation  page  and 
exhibits  with  the  regional  Appeal,  and 
three  additional  copies  with  an  Appeal 
to  the  Central  Office  (the  inmate  is  also 
to  provide  copies  of  exhibits  used  at  the 
prior  level(s)  of  appeal).  The  inmate 
shall  date  and  sign  the  Appeal  and  mail 
it  to  the  appropriate  Regional  Director, 
if  a  Regional  Appeal,  or  to  the  National 
Irunate  Appeals  Section,  Office  of 
General  Counsel,  if  a  Central  Office 
Appeal  (see  28  CFR  part  503  for 
addresses  of  the  Central  Office  and 
Regional  Offices), 


§542.16    Assistance. 

(a)  An  inmate  may  obtain  assistance 
from  another  inmate  or  from  institution 
staff  in  preparing  a  Request  or  an 
Appeal.  An  inmate  may  also  obtain 
assistance  from  outside  sources,  such  as 
family  members  or  attorneys.  However, 
no  person  may  submit  a  Request  or 
Appeal  on  the  inmate's  behalf,  and 
obtaining  assistance  will  not  be 
considered  a  valid  reason  for  exceeding 
a  time  limit  for  submission  unless  the 
delay  was  caused  by  staff. 


(b)  Wardens  shall  ensure  that 
assistance  is  available  for  inmates  who 
are  illiterate,  disabled,  or  who  are  not 
functionally  hterate  in  English.  Such 
assistance  includes  provision  of 
reasonable  accommodation  in  order  for 
an  inmate  with  a  disability  to  prepare 
and  process  a  Request  or  an  Appeal. 

§542.17    Resubmission. 

(a)  Rejections.  The  Coordinator  at  any 
level  (CCM,  institution,  region.  Central 
Office)  may  reject  and  return  to  the 
inmate  without  response  a  Request  or  an 
Appeal  that  is  written  in  a  manner  that 
is  obscene  or  abusive,  or  does  not  meet 
any  other  requirement  of  this  part. 

(b)  Notice.  When  a  submission  is 
rejected,  the  inmate  shall  be  provided  a 
wTitten  notice,  signed  by  the 
Administrative  Remedy  Coordinator, 
explaining  the  reason  for  rejection.  If  the 
defect  on  which  the  rejection  is  based  is 
correctable,  the  notice  shall  inform  the 
inmate  of  a  reasonable  time  extension 
within  which  to  correct  the  defect  and 
resubmit  the  Request  or  Appeal. 

(c)  Appeal  of  rejections.  When  a 
Request  or  Appeal  is  rejected  and  the 
inmate  is  not  given  an  opportunity  to 
correct  the  defect  and  resubmit,  the 
inmate  may  appeal  the  rejection, 
including  a  rejection  on  the  basis  of  an 
exception  as  described  in  §  542.14(d),  to 
the  next  appeal  level.  The  Coordinator 
at  that  level  may  affirm  the  rejection, 
may  direct  that  the  submission  be 
accepted  at  the  lower  level  (either  upon 
the  inmate's  resubmission  or  direct 
return  to  that  lower  level),  or  may 
accept  the  submission  for  filing.  The 
inmate  shall  be  informed  of  the  decision 
by  delivery  of  either  a  receipt  or 
rejection  notice. 

§542.18    Response  time. 

If  accepted,  a  Request  or  Appeal  is 
considered  filed  on  the  date  it  is  logged 
into  the  Administrative  Remedy  Index 
as  received.  Once  filed,  response  shall 
be  made  by  the  Warden  or  CCM  within 
20  calendar  days;  by  the  Regional 
Director  within  30  calendar  days;  and 
by  the  General  Counsel  within  40 
calendar  days.  If  the  Request  is 
determined  to  be  of  an  emergency 
nature  which  threatens  the  inmate's 
immediate  health  or  welfare,  the 
Warden  shall  respond  not  later  than  the 
third  calendar  day  after  filing.  If  the 
time  period  for  response  to  a  Request  or 
Appeal  is  insufficient  to  make  an 
appropriate  decision,  the  time  for 
response  may  be  extended  once  by  20 
days  at  the  institution  level.  30  days  at 
the  regional  level,  or  20  days  at  the 
Central  Office.  Staff  shall  inform  the 
inmate  of  this  extension  in  vmting.  Staff 
shall  respond  in  writing  to  all  filed 


Requests  or  Appeals.  If  the  inmate  does 
not  receive  a  response  within  the  time 
allotted  for  reply,  including  extension, 
the  inmate  may  consider  the  absence  of 
a  response  to  be  a  denial  at  that  level. 

§542.19    Access  to  indexes  and 
responses. 

Inmates  and  members  of  the  public 
may  request  access  to  ,'dministrafive 
Remedy  indexes  and  responses,  for 
which  inmate  names  and  Register 
Numbers  have  been  removed,  as 
indicated  below.  Each  institution  shall 
make  available  its  index,  and  the 
indexes  of  its  regional  office  and  the 
Central  Office.  Each  regional  office  shall 
make  available  its  index,  the  indexes  of 
all  institutions  in  its  region,  and  the 
index  of  the  Central  Office.  The  Central 
Office  shall  make  available  its  index  and 
the  indexes  of  all  institutions  and 
regional  offices.  Responses  may  be 
requested  from  the  location  where  they 
are  maintained  and  must  be  identified 
by  Remedy  ID  number  as  indicated  on 
an  index.  Copies  of  indexes  or  responses 
may  be  inspected  during  regular  office 
hours  at  the  locations  indicated  above, 
or  may  be  purchased  in  accordance  with 
the  regular  fees  established  for  copies 
furnished  under  the  Freedom  of 
Information  Act  (FOIA). 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

(Docket  No.  940968-4268J 

RIN0651-AA71 

Patent  Appeal  and  Interference 
Practice 

AGENCY:  Patent  and  Trademark  Office. 

Commerce.. 

ACTION:  Notice  of  proposed  rulemakmg. 


SUMMARY:  The  Patent  and  Trademark 
Office  proposes  to  amend  the  rules  of 
practice  in  patent  cases,  part  1  of  title 
37.  Code  of  Federal  Regulations,  relating 
to  patent  appeal  and  interference 
proceedings.  The  proposed  changes 
include  amendments  to  conform  the 
interference  rules  to  35  US  C.  104  as 
amended  by  Public  Law  103-182,  107 
Stat.  2057  ('1993)  (North  American  Free 
Trade  Agreement  Implementation  Act) 
and  a  number  of  clarifying  and 
housekeeping  amendments. 
DATES:  Written  comments  must  be 
submitted  no  later  than  November  30, 
1994.  A  public  hearing  will  be  held  on 
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December  7,  1994.  Requests  to  present 
oral  testimony  must  be  received  no  later 
than  December  2.  1994 
ADDRESSES:  Address  written  comments 
to  Board  of  Patent  Appeals  and 
Interference.  P.O.  Box  15647.  Arlington. 
Virginia  22215.  marked  to  the  attention 
of  Fred  E.  McKelvey.  Written  comments 
will  be  available  for  public  inspection  in 
the  interference  copy  room,  which  is 
located  on  the  10th  floor  of  Crystal 
Gateway  2,  1225  Jefferson  Davis 
Highway,  Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  E.  McKelvey  by  telephone  at  (703) 
603-3320  or  by  mail  marked  to  the 
attention  of  Fred  E.  McKelvey  at  P.O. 
Box  15647.  Arlington.  Virginia  22215. 

SUPPt.EMENTARY  INFORMATION: 

I.  Amendments  Responsive  tu  Adoption 
of  Public  Law  103-182 

Several  of  the  proposed  amendments 
to  the  interference  rules  [i.e.,  37  CFR 
1.601  et  seq]  are  responsive  to  Public 
Law  103-182,  107  Stat.  2057  (1993) 
(North  American  Free  Trade  Agreement 
Implementation  Act),  which  amended 
35  U.S.C.  104  to  permit  reliance  on 
activities  occurring  in  a  "NAFTA 
country"  to  prove  a  date  of  invention. 
Paragraph  (b)  of  §  104  as  amended  states 
that  "the  term  'NAFTA  country"  has  the 
meaning  given  that  term  in  section  2(4) 
of  the  North  American  Free  Trade 
Agreement  Implementation  Act."  That 
section  of  Public  Law  103-182  has  been 
codified  at  19  U.S.C.  3301(4),  which 
reads: 

(4)  NAFTA  Country 

Except  as  provided  in  section  3332  of  this 
title,  the  term  "NAFTA  country"  means — 

(A)  Canada  for  such  time  as  the  (North 
American  Free  Trade!  Agreement  is  in  force 
with  respect  to.  and  the  United  States  applies 
the  Agreement  to,  Canada;  and 

(B)  Mexico  for  such  time  as  the  Agreement 
is  in  force  with  respect  to.  and  the  United 
States  applies  the  Agreement  to.  Mexico. 

Accordingly,  it  is  proposed  to  amend  37 
CFR  1.601  by  adding  a  new  paragraph 
(r)  defining  the  term  "NAFTA  country" 
and  "non-NAFTA  country"  and  to 
amend  the  following  interference  rules, 
which  set  forth  the  requirements  for 
preliminary  statements,  so  as  to  permit 
reliance  on  activities  occurring  in  a 
NAFTA  country:  §§  1.622(b).  1.623(a). 
1.624(a)  and  1.628(b)(2). 

37  CFR  1.684.  which  relates  to  the 
taking  of  testimony  in  a  foreign  country', 
is  proposed  to  be  deleted  and  reserved 
in  view  of  proposed  amendments  to 
§§1.671  and  1.672.  Section  1.671  is 
proposed  to  be  amended  by 
redesignating  paragraph  (h)  as 
paragraph  (i)  and  adding  new 
paragraphs  (h)  and  (jj.  New  paragraph 


(h)  would  set  forth  the  requirements  for 
a  motion  §  1.635  to  compel  testimony  or 
the  production  of  documents  or  things 
in  a  foreign  country.  New  paragraph  (j) 
would  provide  that  the  weight  to  be 
given  testimony  taken  in  a  foreign 
country  will  be  determined  on  a  case- 
by-case  basis.  Little,  if  any,  weight 
would  be  given  to  testimony  taken  in  a 
foreign  country  unless  the  party  taking 
the  testimony  proves  by  clear  and 
convincing  evidence  (1)  that  giving  false 
testimony  in  an  interference  proceeding 
is  punishable  as  perjury  under  the  laws 
of  the  foreign  country  where  the 
testimony  is  taken  and  (2)  that  the 
punishment  in  a  foreign  country  for 
giving  such  false  testimony  is  similar  to 
the  punishment  for  perjury  committed 
in  the  United  States.  The  proposed 
amendments  to  §  1.672  include 
amending  paragraphs  (a)  and  (b), 
redesignating  cunent  paragraphs  (c) 
through  (f)  as  paragraphs  (e)  through  (h) 
and  adding  new  provisions  identified  as 
paragraphs  (c)  and  (d).  Paragraph  (a)  as 
proposed  to  be  amended  would  limit  a 
party's  case-in-chief  testimony  to 
affidavits,  except  where  testimony  is  to 
be  compelled  under  35  U.S.C  24  or 
compelled  from  a  party  or  in  a  foreign 
country.  New  paragraph  (c)  would 
provide  that  where  an  opf>onent  objects 
to  the  admissibility  of  any  evidence 
contained  in  or  submitted  with  an 
affidavit,  the  opponent  must  file  and 
serve  objections  stating  vriih 
particularity  the  nature  of  the  objection, 
to  which  the  party  may  respond  by 
filing  supplemental  affidavits  and 
supplemental  official  records  and 
printed  publications.  New  paragraph  (c) 
further  would  provide  that  any 
objections  to  the  admissibility  of  any 
evidence  contained  in  or  submitted  v«th 
a  supplemental  affidavit  shall  be  by  a 
motion  to  suppress  under  §  1.656(h). 
New  paragraph  (d)  of  §  1.672  would 
require  any  cross-examination  of 
affiants  to  be  by  deposition  within  the 
United  States,  which  is  defined  in 
current  §  1.601(p)  as  the  United  States  of 
America,  its  territories  and  possessions. 
New  paragraph  (d)  of  §  1.672  would  ■ 
require  that  the  party  whose  witness  is 
to  be  cross-examined  notice  the 
deposition  under  §  1.673(e).  obtain  a 
court  reporter  and  provide  a  translator 
of  the  %v)tness  will  not  testify  in  English. 
Although  not  set  forth  in  the  proposed 
rules,  any  party  attending  the  deposition 
can  bring  its  own  translator  or  the 
parties  can  agree  to  share  the  cost  of 
single  mutually  agreeable  translator. 
Paragraphs  (g)  and  (h)  of  §  1.671  as 
proposed  to  be  amended  would  provide 
that  a  party  seeking  to  compel  testimony 
or  production  of  documents  or  things 


pursuant  to  35  U.S.C.  24  or  to  compel 
testimony  or  production  from  a  party  or 
in  a  foreign  country  would  have  to  first 
file  a  §  1.635  motion  to  obtain 
permission  from  an  administrative 
patent  judge.  A  motion  to  compel 
testimony  or  the  production  of 
documents  or  things  in  a  foreign 
country  would  have  to  show  that  the 
witness  has  been  asked  to  testify  in  the 
United  States  and  has  refused  to  do  so 
or  that  the  individual  or  entity  having 
possession,  custody,  and  control  of  the 
document  or  thing  has  refused  to 
produce  the  document  or  thing  in  the 
United  States,  even  though  the  moving 
party  has  offered  to  pay  the  expenses 
involved  in  bringing  the  witness  or  the 
document  or  thing  to  the  United  States, 
When  permission  has  been  obtained 
from  the  administrative  patent  judge, 
the  party,  after  also  complying  with  the 
current  requirements  for  an  oral 
conference  (§  1.673(g))  and  service  of 
documents  and  a  proffer  of  access  to 
things  (§  1.673(b)),  would  be  required  to 
notice  the  deposition  under  §  1.673(a). 

Section  1.616  is  proposed  to  be 
amended  by  adding  a  paragraph  (c) 
stating  that  to  the  extent  that  any 
information  under  the  control  of  an 
individual  or  entity  located  in  a  NAFTA 
country  concerning  knowledge,  use,  or 
other  activity  relevant  to  proving  or 
disproving  a  date  of  invention  has  been 
ordered  to  be  produced  by  an 
administrative  patent  judge  or  the  Boeud 
(§  1.671(h)),  but  is  not  produced  for  use 
in  the  interference  to  the  same  extent  as 
such  information  could  be  made 
available  in  the  United  States,  the 
administrative  patent  judge  or  the  Board 
shall  draw  such  adverse  inferences  as 
may  be  appropriate  under  the 
circumstances,  or  take  such  other  action 
permitted  by  statute,  rule,  or  regulation, 
in  favor  of  the  party  that  requested  the 
information  in  the  interference, 
including  imposition  of  appropriate 
sanctions  under  §  1 .616(a). 

Section  1.647,  which  currently 
requires  a  party  who  relies  on  a  non- 
English  language  document  to  provide 
an  English-language  translation  and  an 
affidavit  attesting  to  its  accuracy,  is 
proposed  to  be  amended  to  extend  these 
req'oirements  to  non-English  language 
documents  that  a  party  is  required  to 
produce  via  discovery  (see  §  1.671(h)). 

n.  Attorney  Fees  ar>d  Expenses 

Section  1.616  is  proposed  to  be 
amended  by  redesignating  current 
paragraphs  (a)  through  (e)  as  paragraphs 
(a)(1)  through  (a)(4)  and  (a)(6)  and 
adding  new  paragraphs  (a)(5)  and  (b). 
New  paragraph  (a)(5)  would  authorize 
the  award  of  compensatory  (as  opposed 
to  punitive)  expenses  and/or  attorney 


fees  as  a  sanction  for  failing  to  comply 
with  the  rules  or  an  order,  since  there 
are  occasions  when  such  a  sanction 
would  be  more  commensurate  in  scope 
with  the  infraction  than  the  sanctions 
that  are  currently  authorized.  New 
paragraph  (b)  would  authorize  the 
imposition  of  a  sanction,  including  a 
sanction  in  the  form  of  compensatory 
expenses  and/or  attorney  fees,  against  a 
party  for  taking  or  maintaining  a 
frivolous  position. 

III.  Certificates  of  Prior  Consultation 

Paragraph  (b)  of  §  1.637  currently 
requires  that  a  miscellaneous  motion 
under  §  1.635  contain  a  certificate 
stating  that  the  moving  party  has 
conferred  with  all  opponents  in  a  good 
faith  effort  to  resolve  by  agreement  the 
issues  raised  by  the  motion  and 
indicating  whether  any  other  party 
plans  to  appose  the  motion.  It  is 
proposed  to  amend  paragraph  (b)  to 
extend  the  requirement  for  such  a 
certificate  to  motions  filed  under 
§§  1.633  and  1.634  and  also  to  require 
the  certificate  to  indicate  that  the 
reasons  and  facts  in  support  of  the 
motion  were  discussed  with  each 
opponent  and,  if  an  opponent  has 
indicated  that  it  will  oppose  the  motion, 
to  identify  the  issues  and/or  facts 
believed  to  be  in  dispute.  The  proposed 
requirement  for  consultation  should 
result  in  a  reduction  in  the  number  of 
issues  raised  by  motions  under  §  1.633 
and  1.634  as  well  as  a  reduction  in  the 
number  of  motions  filed  under  those 
rules. 


IV.  Service  of  a  "Developing  Record" 

In  addition  to  the  amendments  fo 
§  1.672  discussed  above  under  the 
heading  "Amendments  responsive  to 
adoption  of  Public  Law  103-182."  it  is 
proposed  to  amend  §§1.672,  1.B82. 
1.683  and  1.688  to  require  each  party  to 
serve  on  each  opponent  a  "developing 
record"  that  will  evolve  into  the  record 
required. to  be  filed  under  §  1.653. 
Specifically,  irt  §  1672,  it  is  proposed  to 
amend  paragraph  (b)  to  provide  that  a 
party  presenting  testimony  of  a  witness 
by  affidavit  shall,  no  later  than  the  time 
set  by  the  administrative  patent  judge 
for  serving  affidavits,  file  (which 
includes  serve)  the  affidavit,  whether  it 
is  a  new  affidavit  or  an  affidavit  that 
was  previously  filed  by  that  party 
during  ex  parte  prosecution  of  an 
application  or  under  §  1.608  or  1.639(b). 

Sections  1.682,  1.683  and  1.688  are 
proposed  to  be  amended  to  parallel  the 
proposed  amendments  to  §  1.672. 
Specifically,  paragraph  (a)  of  §  1.682  as 
proposed  to  be  amended  would  provide 
that  a  party  may  introduce  into 
evidence,  if  otherwise  admissible,  an 


official  record  or  printed  publication  not 
identified  in  an  affidavit  or  on  the 
record  during  an  oral  deposition  of  a 
witness,  by  filing  (which  includes 
serving)  a  copy  of  the  official  record  or 
publication  no  later  than  the  time  set  for 
filing  affidavits  under  §  1.672(b), 
thereby  dispeiising  with  the  current 
requirement  to  file  a  notice  of  intent  to 
rely  on  the  official  record  or  printed 
publication.  In  §  1.683,  paragraph  (a)  as 
proposed  to  be  amended  would  provide 
that  a  party  may  introduce  into 
evidence,  if  otherwise  admissible, 
testimony  by  affidavit  or  oral  deposition 
from  another  interference,  proceeding, 
or  action  involving  the  same  parties  by 
filing  (which  includes  serving)  a  copy  of 
the  affidavit  or  a  copy  of  the  deposition 
transcript  no  later  than  the  time  set  for 
filing  affidavits  under  §  1.672(b}, 
thereby  dispensing  with  the  current 
requirement  for  a  party  to  file  a  motion 
under  §  1.635  for  leave  to  rely  on  such 
testimony.  Section  1.688  as  proposed  to 
be  amended  would  provide  that,  if 
otherwise  admissible,  a  party  m.iy 
introduce  into  evidence  an  answer  to  a 
written  request  for  an  admission  or  an 
answer  to  a  written  interrogatory 
obtained  by  discovery  under  §  1.687  by 
filing  a  copy  of  the  request  for 
admission  or  the  WTitten  interrogatory 
and  the  answer  no  later  than  the  time 
set  for  filing  affidavits  under  §  1.672(b). 
Thus,  all  evidence  filed  under  §§  1.672. 
1.682,  1.683  and  1.688  that  relates  to  a 
party's  case-in-chief  should  be  filed 
together  no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  serve  affidavits  under  §  1.672(b)  for 
its  case-in-chief  and  all  evidence  under 
those  sections  that  relates  to  the  party's 
rebuttal  should  be  filed  no  later  than  the 
date  set  for  the  party  to  serve  affidavits 
under  §  1.672ib)  for  its  case-in-rebuftal. 

The  pages  of  all  affidavits  and 
deposition  transcripts  would  be 
required  to  have  sequential  numbers 
that  would  also  serve  as  the  recorrl  page 
numbers  for  the  affidavits  and 
transcripts  in  the  party's  record  when  it 
is  filed  under  §  1.653.  Likewise,  the 
exhibits  identified  in  the  affidavits  and 
deposition  transcripts  and  anv  official 
records  and  printed  publications  served 
under  §  1.682(a)  would  be  required  to 
have  sequential  numbers  which  would 
serve  as  the  exhibit  numbers  when  the 
exhibits  are  filed  with  the  party's 
record.  Affidavits  and  §  1.683(a) 
testimony  would  have  to  be 
accompanied  by  an  index  giving  the 
name  of  each  witness  and  the  number 
of  the  page  where  the  testimony  of  each 
witness  begins.  The  exhibits  would  have 
to  be  accompanied  by  an  index  briefly 
describing  the  nature  of  each  exhibit 


and  giving  the  number  of  the  page  of 
affidavit  or  §  1.683(a)  testimony  where 
each  exhibit  identified  in  an  affidavit  or 
during  an  oral  deposition  is  first 
identified  and  offered  into  evidence 

An  opponent  who  objects  to  the 
admissibility  of  any  evidence  filed 
under  §§  1.672(b),  1.682(b),  1.683(a)  and 
1.688(a)  would  have  to  file  objections 
under  §§  1.672(c),  1.682(c),  1.683(b)  and 
1.688(b)  no  later  than  the  date  set  by  the 
administrative  patent  judge  for  filing 
objections  to  affidavits  under  paragraph 
§  1.672(c).  An  opponent  who  fails  to 
challenge  the  admissibility  of  the 
evidence  on  a  ground  that  could  have 
been  raised  in  a  timely  objection  under 
§§  1.672(c),  1.682(c),  1.683(b)  or  1.688(b) 
would  not  be  permitted  fo  move  under 
§  1.656(h)  to  suppress  the  evidence  on 
that  ground.  If  an  opponent  timely  files 
an  objection  to  evidence  filed  under 
§§  1 .672(b),  1.682(b),  1.683(a)  or 
1.688(a),  the  party  may  respond  by  filing 
supplemental  affidavits  and,  in  the  case 
of  objections  to  evidence  filed  under 
§§  1.672(b).  1.682(b)  and  1.683(a).  may 
also  file  supplemental  official  records 
and  printed  publications.  No  objection 
to  the  admissibility  of  supplemental 
evidence  shall  be  made,  except  as 
provided  by  §  1.656(h).  The  page 
numbers  of  the  supplemental  affidavits 
would  be  sequentially  numbered 
beginning  with  the  number  following 
the  last  page  number  of  the  testimony 
served  under  §§  1.672(b).  1  683(a)  and 
1.688(a).  Likewise,  any  additional 
exhibits  identified  in  the  supplemental 
affidavits  and  any  supplemental  official 
records  and  printed  publications  would 
be  given  sequential  numbers  beginning; 
with  the  number  following  the  last 
number  of  the  previously  identified 
exhibits.  After  the  time  expires  for  filing 
objections  and  supplemental  affidavits, 
or  earlier  when  appropriate,  the 
admifiistrative  patent  judge  would  set  a 
time  within  which  any  opponent  mav 
file  a  request  to  cross-examine  an  affiant 
on  oral  deposition. 

If  any  opponent  requests  cross- 
examination  of  an  affiant,  the  partv  shall 
notice  a  deposition  at  a  reasonable 
location  within  the  United  States  i.mU-r 
§  1 .673(e)  for  the  purpose  of  cross- 
examination.  Any  redirect  and  recro-:, 
shall  take  place  at  the  deposition. 
Within  45  days  of  the  close  of  the  p^rioii 
for  taking  cross-examination  (§1.678  is 
proposed  to  be  amended  to  change  the 
time  for  filing  certified  transcripts  from 
45  days  to  30  days),  the  party  would 
serve  (but  not  file)  a  copy  of  each 
deposition  transcript  on  each  opponent 
together  with  copies  of  any  additional 
dtScumentary  exhibits  identified  by  a 
witness  during  a  deposition.  The  pages 
of  the  transcripts  ser\'ed  under  this 
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paragraph  and  the  accompanying 
exhibits  vrouW  be  sequentially 
numbered  in  the  manner  discussed 
above.  The  deposition  transcripts  would 
be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
§1. 672(b).  At  this  point  in  time,  the 
opponent  will  have  been  served  with  all 
of  the  testimony  that  will  appear  in  the 
party's  record  (with  the  same  page 
numbers)  as  well  as  all  of  the 
do(  umentary  exhibits  that  will 
accompany  the  record  (with  the  same 
exhibit  numbers). 

Since  the  proposed  amendments  to 
§  1.672  would  require  a  party,  during  its 
testimony  period,  to  file  all  affidavits  on 
which  it  intends  to  rely  at  final  hearing, 
it  is  proposed  to  delete  as  unnecessary 
paragraph  (e)  of  §  1.671.  which  requires 
a  party  to  give  notice  of  intent  to  rely 
on  an  affidavit  filed  b\'  that  party  during 
ex  partp  prosecution  of  an  application 
or  an  affidavit  under  §  1  608  or  1.639(b). 

V.  Withdrawal  of  Previous  Notices 

Some  of  the  clarifying  and 
housekeeping  amendments  proposed  in 
part  VI  below  originally  appeared  in  the 
same  or  similar  form  in  two  previous 
notices  of  proposed  rulemaking,  which 
are  hereby  withdrawn: 

(a)  RIN  065 1-AA53— "Patent 
Interference  Practice — Notice  of 
Proposed  Rulemaking."  57  Fed.  Reg. 
2698  (I«n.  23,  1992),  reprinted  in  1135 
Off  Gaz.  Pat.  Office  37  (Feb  11.  1992); 
and 

(b)  RIN .0651 -A A66— "Patent 
Interference  Practice — Separate 
Patentability  of  Claims. "  58  FR  39704 
duly  26.  1993).  reprinted  in  1153  Off 
Gaz  Pat.  Office  59  (Aug.  17. 1993). 

VI.  Miscellaneous  Amendments 

Throughout  the  rules,  the  term 
"examiner-in-chief  has  been  replaced 
by  "administrative  patent  judge"  to 
reflect  the  change  in  the  title  of  the 
members  of  the  Board.  See 
Commissioner's  Notice  of  Ociober  13, 
1993,  publisheii  as  "New  Title  for 
Examiners-in-Chief,"  11 56  Off.  Gaz.  Pat 
Office  332  (Nov.  9,  1993). 

in  §  1 . 1 1 .  it  is  proposed  to  amend 
paragraph  (e)  to  allow  access  to  the  file 
on  an  interference  involving  a  reissue 
application  once  the  interference  has 
terminated  or  an  award  of  priority  or 
judgment  has  been  entered  as  to  all 
counts.  Although  it  was  intended  that 
the  public  have  access  to  any 
interference  that  involves  a  case  which 
is  open  to  the  public  and  §  1 . 1 1  (b) 
provides  that  a  reissue  application  is 


open  to  the  pr?blic,  interferences 
involving  reissue  applications  were 
inadvertently  not  included  in  current 
§1  11(e). 

In  §  1.192,  which  specifies  the 
contents  of  the  brief  of  an  appellant  for 
final  hearing  in  an  ex  parte  appeal,  it  is 
proposed  to  amend  paragraph  (a)  in 
three  respects.  The  first  proposal  is  to 
simplify  the  language  used  to  refer  to  a 
brief  filed  by  an  «pphcant  who  is  not 
represented  by  a  registered  practitioner 
The  second  is  to  delete  the  requirement 
that  such  a  brief  be  in  substantial 
compliance  with  the  requirements  of 
paragraphs  (c)  (1).  (2),  (6)  and  (7). 
because  experience  has  shown  that  it  is 
better  to  e\  a:uate  such  briefs  on  a  case- 
by-case  basis.  The  third  is  to  codify  the 
"good  cause"  standard  that  is  currently 
used  to  determine  whether  the  Board 
will  consider  any  arguments  or 
authonlies  not  included  in  the  brief.  It 
is  proposed  to  make  clarifying 
amendments  to  paragraphs  (c),  (c)(5) 
and  (c)(5)(ii).  to  redesignate  current 
paragraphs  (c)(1)  through  (c)(7)  as 
paragraphs  (c)(3)  through  (c)(9),  and  to 
add  new  paragraphs  (c)^l)  and  (c)(2)  that 
would  require  an  appellant  who  has 
filed  an  appeal  to  the  Board  to  identify 
the  real  party  in  interest  and  any  related 
appeals  and  interferences.  The  proposed 
requirement  to  identify  the  real  f>arty  in 
interest  is  derived  from  Federal  Circuit 
Rule  47.4  and  Federal  Circuit  Form  7. 
For  some  time,  it  has  been  necessary  to 
know  the  identity  of  the  real  party  in 
interest.  This  information  would  permit 
members  of  the  Board  to  comply  with 
ethics  regulations  associated  with 
working  on  matters  in  which  the 
member  has  an  interest  The  proposed 
requirement  to  identify  related  appeals 
and  interferences  is  derived  in  part  from 
Federal  Circuit  Rule  47  5  and.  if 
adopted,  would  prevent  the  Board  from 
entering  inconsistent  decisions  in 
related  cases. 

Section  1.601  is  proposed  to  be 
amended  in  several  ways.  Paragraph  (fl 
as  proposed  to  be  amended  would 
specify  that  a  count  should  be 
sufficiently  broad  as  to  encompass  the 
broadest  corresponding  patentable  claim 
of  each  of  the  parties  without  being  so 
broad  as  to  be  unpatentable  over  the 
prior  art  and  also  to  indicate  that  a 
phantom  count  is  unpatentable  to  all 
parties  under  the  written  description 
requirement  of  the  first  paragraph  of  35 
U.S.C.  112.  Paragraph  (g)  as  proposed  to 
be  amended  would  broaden  the 
definition  of  "effective  filing  date"  to 
mean  the  actual  filing  date  when  the 
involved  application  or  patent  is  not 
entitled  to  the  benefit  of  the  filijig  date 
of  an  earlier  application.  Specifically, 
paragraph  (g)  would  provide  that  the 


effective  filing  date  of  an  application  is 
the  filing  date  of  an  earlier  application 
accorded  to  the  application  under  35 
U.S.C.  119,  120.  121  or  365.  or.  if  no 
benefit  is  accorded,  the  filing  date  of  the 
application.  The  effective  filing  date  of 
a  patent  would  be  defined  as  the  filing 
date  of  an  earlier  application  accorded 
to  the  patent  under  35  U.S.C.  120. 121. 
or  365(c)  or.  if  no  benefit  is  accorded, 
the  filing  date  of  the  apphcation  which 
matured  into  the  patent.  The  reference 
to  35  U.S.C  121  is  included  to  eliminate 
any  doubt  that  a  divisional  application 
may  be  entitled  to  an  earlier  filing  date 
in  accordance  with  35  U.S.C.  121. 

Paragraph  (j)  is  proposed  to  be 
amended  by  changing  "which"  to 
"that."  Paragraph  (1)  is  proposed  to  be 
amended  by  changing  "assignee"  to 
"assignee  of  record  in  the  Patent  and 
Trademark  Office."  Paragraph  (q)  is 
proposed  to  be  amended  by  deleting  "a 
panel  of  as  superfluous. 

Section  1  602  is  proposed  to  be 
clarified  by  changing  "within  20  days 
or"  to  "within  20  days  after." 

Sections  1  603  and  1.606  are  proposed 
to  be  amended  by  deleting  the  third 
sentence  ("Each  count  shall  define  a 
separate  patentable  invention.")  as 
redundant  in  view  of  the  identical 
sentence  in  §  1.601(f).  In  addition,  it  is 
proposed  to  clarify  §§  1.603  and  1.606 
by  amending  them  to  require  each 
application  to  contain,  or  be  amended  to 
contain,  at  least  one  f>atentable  claim 
which  corresponds  to  each  count. 

In  section  1.604.  it  is  proposed  to 
amend  paragraph  (a)(1)  by  changing 
"his  or  her"  to  "its." 

In  §  1.605,  it  is  proposed  to  amend 
paragraph  (a)  for  clarification. 

Section  1.606  is  also  proposed  to  be 
amended  to  note  that  the  claim  in  the 
application  need  not  be,  and  most  often 
will  not  be,  identical  to  a  claim  in  the 
patent 

In  §  1.607,  it  is  proposed  to  amend 
paragraph  (a)(4)  by  changing  "his  or 
her  "  to  "its"  and  to  add  a  new 
paragraph  (a)(6)  requiring  an  applicant 
seeking  an  interference  with  a  patent  to 
demonstrate  compliance  with  35  U.S.C. 
135(b)  which  provides; 

A  claim  which  is  the  same  as,  or  for  the 
same  or  substantially  the  same  subject  matter 
as,  a  claim  of  an  issued  ptaient  may  not  be 
made  in  any  application  unless  such  a  claim 
is  made  prior  to  one  year  from  the  date  on 
which  the  patent  was  granted. 

Requiring  an  applicant  to  show 
compliance  with  §  135(b)  before  an 
interference  is  declared  will  prevent  an 
interference  from  being  declared  where 
the  applicant  cannot  satisfy  §  135(b) 
with  respect  to  any  claim  alleged  to 
correspond  to  the  proposed  count. 


In  §  1.608.  it  is  proposed  to  amend 
paragraphs  (a)  and  (b)  in  several 
resf>ects.  First,  both  paragraphs  are 
proposed  to  be  amended  to  delete  the 
information  about  effective  filing  dates, 
which  would  appear  instead  in 
§  1.601(g)  as  proposed  to  be  amended. 
Second,  it  is  proposed  to  relax  the 
current  requirement  of  paragraph  (a)  for 
an  afBdavit  filed  by  the  applicant. 
Paragraph  (a)  as  proposed  to  be 
amended  would  permit  a  statement  to 
be  filed  by  the  applicant  or  a 
practitioner  of  record.  Third,  it  is 
proposed  to  change  "sufficient  cause" 
in  paragraph  (b)  and  in  other 
interfe:pnce  rules  to  "good  cause"  in 
order  to  make  it  clear  that  only  one 
"cause"  standard  is  intended.  Fourth,  it 
is  proposed  to  change  "8V2  x  11  inches 
(21.8  by  27.9  cm.)"  to  "21.8  bv  27  9  cm 
(8'/^  X  11  inches)." 

In  §  1.609,  it  is  proposed  to  amend 
paragraphs  (b)(2)  and  fbl(3)  to  require 
the  examiner's  statement  (i.e.,  the  form 
PTO-850,  also  known  as  the  initial 
interference  memorandum)  to  explain 
why  each  claim  designated  as 
corresponding  to  a  count  is  directed  to 
the  same  patentable  invention  as  the 
count  and  why  each  claim  designated  as 
not  corresponding  to  a  count  is  not 
directed  to  the  same  patentable 
invention  as  the  count.  The  proposed 
amendment,  if  adopted,  would  provide 
the  Board  and  the  parties  with  the 
benefit  of  the  examiner's  reasoning  and 
would  provide  a  better  foundation  for 
considering  preliminary  motions  to 
designate  claims  as  corresponding  or  as 
not  corresponding  to  a  count. 

In  §  1.610,  it  is  proposed  to  amend 
paragraph  (a)  by  deleting  the  language 
"a  panel  consisting  of  at  least  three 
members  of  as  superfluous  and  by 
deleting  the  reference  to  §  1.640(e), 
which  is  proposed  to  be  amended  to 
allow  a  request  for  reconsideration 
under  §  1.640(c)  to  be  decided  by  an 
individual  administrative  patent  judge 
rather  than  by  the  Board.  It  is  further 
proposed  to  amend  (paragraph  (b)  by 
deleting  "Unless  otherwise  provided  in 
this  section,"  as  uimecessary  in  light  of 
the  proposed  amendment  to  paragraph 
(a). 

Section  1.611  is  proposed  to  be 
amended  by  redesignating  paragraph 
(a)(8)  as  paragraph  (a)(9)  and  adding  a 
new  paragraph  (a)(8)  requiring  that  a 
notice  of  declaration  of  interference 
indicate  why  each  claim  designated  as 
corresponding  to  a  coxuit  is  directed  to 
the  same  patentable  invention  as  the 
count  and  why  each  claim  designated  as 
not  corresponding  to  a  count  is  not 
directed  to  the  same  patentable 
invention  as  the  count.  This  iniormation 
should  assist  the  parties  in  deciding 


whether  to  move  to  have  claims 
designated  as  corresponding  or  not 
corresponding  to  the  count.  An 
administrative  patent  judge  can  satisfy 
this  requirement  by  enclosing  a  copy  of 
the  examiner's  statement  with  the 
parties'  copies  of  the  declaration  notice. 
It  is  also  proposed  to  capitalize  the  first 
word  in  each  of  paragraphs  {d){2)  and 
(d)(3). 

In  §  1.612,  it  is  proposed  to  amend 
paragraph  (a)  to  change  "opposing 
party's"  to  "opponent's"  and  to  add  a 
sentence  referring  to  §  1.11(e) 
concerning  public  access  to  interference 
files. 

In  §  1.614,  it  is  proposed  to  clarify  the 
meaning  of  paragraph  (a)  by  changing 
"the  Board  shall  assume  jurisdiction"  to 
"the  Board  acquires  jurisdiction." 

In  §  1.616.  in  addition  to  authorizing 
an  award  of  compensatory  attorney  fees 
and  expenses  in  appropriate 
circumstances,  as  discussed  above,  it  is 
proposed  to  amend  current  paragraph 
(b)  (which  is  proposed  to  be 
redesignated  as  paragraph  (aM2))  to 
permit  a  party  to  be  sanctioned  for 
failing  to  comply  with  the  rules  or  an 
order  by  entering  an  order  precluding 
the  party  from  fifing  any  tj^pe  of  paper. 
Paragraph  (b)  currently  permits  entry  of 
an  order  precluding  the  filing  of  a 
motion  or  a  preliminarv  statement. 

Section  1.617  is  proposed  to  be 
amended  to  authorize  a  party  against 
whom  a  §  1.617(a)  order  to  show  cause 
has  been  issued  to  respond  with  an 
appropriate  preliminary  motion  under 
§  1.633(c),  (fl  or  (gj.  A  preUminary 
motion  under  §  1.633(c)  to  redefine  the 
interference,  under  §  1.633|f)  for  benefit 
of  the  filing  date  of  an  earlier 
application  or  imder  §  1 .633(g)  attacking 
the  benefit  accorded  a  patentee  may  be 
appropriate  where  the  count  set  forth  in 
the  notice  declaring  the  interference  is 
not  the  same  as  the  count  proposed  in 
the  applicant's  showing  under 
§  1.608(b).  A  preliminary  motion  under 
§  1.633(0  or  (g)  may  also  be  appropriate 
where  the  count  set  forth  in  the  notice 
delcaring  the  interference  is  the  same  as 
the  count  proposed  in  the  applicants 
showing  under  §  1.608(b).  but  the  notice 
either  fails  to  accord  the  applicant  the 
benefit  of  the  filing  date  of  an  earlier 
application  whose  benefit  was  requested 
in  the  §  1608(b}  showing  or  accords  the 
parentee  the  benefit  of  the  filing  date  of 
an  earUer  application  whose  benefit  the 
§  1.608(b)  showing  argued  should  not  be 
accorded  the  patentee. 

In  §  1.618,  it  is  proposed  to  amend 
paragraph  (a)  for  clarification  and  to 
state  that  a  paper  that  has  been  returned 
as  unauthorized  will  not  thereafter  be 
considered  in  the  interference. 
Paragraph  (a)  currently  states  that  a 


paper  that  has  been  retun>ed  as 
unauthorized  will  not  thereafter  be 
considered  by  the  Patent  and  Tradema.rk 
Office. 

In  §  1.625.  it  is  proposed  to  simplify 
paragraph  (a)  by  deleting  "the  invention 
was  made  in  the  United  States  or  abroad 
and"  as  surplusage. 

Section  1 .626  is  proposed  to  be 
simplified  by  changing  "e&riier 
application  filed  in  the  United  States  or 
aboard"  to  "earlier  filed  application." 
The  same  change  is  proposed  for 
§§1.630,  1.633(0,  1.633(g). 
1.637(c)(l)(vi).  1.637(e)(lMviii). 
1.637(e)(2)(vii)  and  1.637(h)(4). 

In  §  1.628,  it  is  proposed  to  amend 
paragraph  (a)  by  changing  "ends  of 
justice  "  to  "interest  of  justice"  to  be 
consistent  with  the  language  used  in 
§§  1.628(a)  and  1.687(c).  since  a  single 
standard  is  intended.  Paragraph  (a)  of 
§  1.628  is  also  proposed  to  be  air  ended 
to  apply  the  "interest  of  justice" 
requirement  only  to  corrected 
preliminary  statements  that  are  filed  on 
or  af^er  the  due  date  for  serving 
preliminary  statements.  Where  the 
moving  party  has  not  yet  seen  the 
opponent's  statement,  an  opponent  will 
not  normally  be  prejudiced  by  the  filing 
of  a  corrected  statement. 

In  §  1.629,  it  is  proposed  to  amend 
paragraphs  (a),  (c)(1)  and  (d)  to  make 
them  consistent  with  the  proposed 
ameiKlment  of  the  definition  of 
"effective  filing  date  '  in  §  1  601(g). 

In  §  1.631 ,  it  is  proposed  to  amend 
paragraph  (a)  to  delete  "by  the 
examiner- in -chief  (second  occurrencx) 
as  superfluous. 

Sectioi)  1.632  is' proposed  to  be 
amended  to  more  precisely  state  that  a 
notice  of  intent  to  argue  abandonment. 
suppre.ssion  or  concealment  must  be 
filed  "within  ten  days  after."  rather  than 
"within  ten  days  of,"  the  close  of  the 
testimony-in-chief  of  the  cmponent. 
In  §  1.633,  it  is  proposed  to  amend 
paragraph  (a)  to  specify  that  a  claim 
shall  be  construed  in  light  of  the 
specification  of  the  application  or  patent 
in  which  it  apf>ears.  This  a.rnendment 
would  administratively  set  aside  the 
judicially  created  rule  of /n  re  Spina, 
975  F.2d  854,  856.  24  USPQ2d  1142. 
1144  (Fed.  Cir.  1992).  to  the  extent  it 
held  that  the  interference  rules  require 
that  an  ambiguous  claim  copied  from  a 
patent  for  interference  purposes  be 
construed  in  light  of  the  disclosure  of 
the  patent.  A  claim  that  has  been  added 
to  a  pending  application  for  anv 
purpose,  including  to  provoke  an 
interference,  would  be  given  the 
broadest  reasonable  interpretation 
consistent  with  the  disclosure  of  the 
application  to  which  it  is  added,  as  are 
claims  which  are  added  during  ex  parte 
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prosecution.  As  explained  In  re  Zletz. 
893  F.2d  319.  321.  13  USPQ2d  1320. 
1322  (Fed.  Cir.  1989). 

lUjuring  patent  examination  the  pending 
claims  must  be  interpreted  as  broadly  as  their 
terms  reasonably  allow.  When  the  applicant 
states  the  meaning  that  the  claim  terms  are 
intended  to  have,  the  claims  are  examined 
with  that  meaning,  in  order  to  achieve  a 
complete  exploration  of  the  applicant's 
invention  and  its  relation  to  the  prior  art.  See 
In  re  Prater.  415  F.2d  139,3.  1404-05.  162 
L'SPQ  541.  550-51  (CCPA  1969)  (before  the 
application  is  granted,  there  is  no  reason  to 
r«ad  into  the  claim  the  limitations  of  the 
specification).  The  reason  is  simply  that 
during  patent  prosecution  when  rUims  can 
be  amended,  ambiguities  should  be 
recognized,  scop>e  and  breadth  of  language 
explored,  and  clarification  imposed. 
Burlington  Industries.  Inc.  v.  Quigg.  822  F.2d 
1581.  1.583.  3  USPQ2d  1436.  1438  (Fed.  Cir 
1987); /n  re  Yamamolo.  740F.2d  1569.  1571. 
222  USPQ  934,  936  (Fed  Cir  1984). 

If  a  party  believes  an  opponent's  claim 
corresponding  to  the  count  is 
ambiguous  when  construed  in  light  of 
the  opponent's  disclosure,  the  party 
should  move  under  §  1.633(a)  for 
judgment  against  the  claim  on  the 
ground  of  unpatentability  under  the 
second  paragraph  of  35  U.S.C.  112.  In 
paragraph  (a),  it  is  also  proposed  to 
delete  "by  referenge  to  the  prior  art  of 
record"  as  unnecessary. 

Paragraphs  (a)(  1 )  and  (a)(2)  of  §  1 .633 
are  proposed  to  be  amended  by  deleting 
some  unnecessary  language  from  each 
paragraph  and  by  changing  "derivation" 
to  "Dterivation"  in  paragraph  (a)(2). 
Paragraph  (b).  which  concerns  motions 
for  judgment  on  the  ground  of  no 
interference-in-facf ,  is  proposed  to  be 
amended  by  stating  that  it  is  possible  for 
claims  of  opponents  presented  in 
"means  plus  function"  format  to  define 
separate  patentable  inventions  even 
though  the  clamis  of  the  opponi-nts 
contain  the  same  literal  wording.  The 
reason  is  that  the  sixth  paragraph  of  35 
U.S.C.  112.  which  is  applicable  to 
"means  plus  function"  limitations  in 
application  claims  and  patent  claims, 
provides  that  such  limitations  are  to  be 
construed  as  covering  the  corresponding 
structure  disclosed  m  the  asso<;iated 
application  or  patent  and  equivalents 
thereof.  In  re  IJonaldson  Co.,  16  F.3d 
1189.  29  USPQ2d  1845  (Fed.  Cir.  1994). 

Paragraph  (i)  of  §  1.633  in  its  current 
form  authorizes  a  party  who  opposes  a 
preliminary  motion  under  §  1.633  (a).' 
(b)  or  (g)  to  file  a  preliminary  motion 
under  §  1.633  (c)  or  (d).  U  is  proposed 
to  amend  paragraph  (i)  to  additionally 
authorize  a  party-patentee  to  file  a 
preliminary  motion  under  §  1.633(h)  to 
add  to  the  interference  an  application 
for  reissue  of  the  party's  involved 
patent.  Because  a  reissue  application 


can  include  an  amended  or  new  claim 
to  be  designated  as  corresponding  to  a 
count,  the  proposed  amendment  would 
give  a  patentee  an  option  similar  to  that 
afforded  in  the  same  situation  to  a  party- 
applicant,  who  can  file  a  preliminary 
motion  under  §  1.633(c)(2)  to  amend  a 
claim  in.  or  add  a  claim  to,  its  involved 
application  to  be  designated  as 
corresponding  to  a  count. 

In  §  1.637.  it  is  proposed  to  amend 
paragraph  (a)  to  incorporate  the 
substance  of  the  Notice  of  the  Chairman 
of  the  Board  of  Patent  Appeals  and 
Interferences  of  August  10.  1990. 
published  as  "Interferences — 
Preliminary  Motions  for  Judgment." 
1118  Off.  Gnz.  Pat.  Office  19  (Sept.  11. 
1990).  Paragraph  (a)  as  proposed  to  be 
amended  would  state  that  where  a  party 
files  a  preliminary  motion  for  judgment 
against  an  opponent  under  §  1.633(a) 
based  on  unpatentability  over  prior  art 
having  a  date  that  appears  to  make  the 
prior  art  equally  applicable  to  the 
moving  parly,  it  will  be  presumed, 
without  regard  to  the  dates  alleged  in 
the  preliminary  statement  of  the  party, 
that  the  cited  prior  art  is  also  applicable 
to  the  party  unless  there  is  included 
with  the  motion  an  explanation,  and 
evidence  if  appropriate,  as  to  why  the 
prior  art  does  not  apply  to  the  party. 
The  proposed  amendment  differs  from 
the  notice  by  providing  that  if  the 
motion  fails  to  include  a  sufficient 
explanation  or  evidence,  the  party  will 
not  be  permitted  to  rely  on  any  such 
explanation  or  evidence  in  response  to 
or  in  any  subsequent  action  in  the 
interference.  The  notice  had  directed 
the  administrative  party,  a  procedure 
which  results  in  delaying  a  decision  on 
the  preliminary  motion.  Paragraph  (a)  is 
further  proposed  to  be  clarified  by 
changing  "Every"  in  the  second 
sentence  to  "Each." 

Paragraph  (c)(1)  of  §  1.637  sets  forth 
the  requirements  for  a  preliminary 
motion  to  add  or  substitute  a  proposed 
count.  It  is  proposed  to  amend 
paragraph  (c){l)(v)  in  two  respects.  The 
first  is  to  require  a  moving  party  to  show 
that  the  proposed  count  is  patentable 
over  the  prior  art.  The  second  is  to 
specify  that  a  proposed  substitute  count 
need  only  be  shown  to  be  patentably 
distinct  from  the  other  coujits  proposed 
to  remain  in  the  interference,  since  a 
proposed  substitute  count  need  not  be 
patentably  distinct  from  the  count  it  is 
to  replace.  Paragraph  (c)(l)(vi)  is 
proposed  to  be  amended  to  clarify  that 
a  preliminary  motion  under  §  1.633(c)(1) 
need  not  be  accompanied  by  a 
preliminary  motion  for  benefit  under 
§  1.633(f)  unless  the  moving  party  seeks 
benefit  with  respect  to  the  proposed 
count.  It  is  also  proposed  to  add  a  new 


paragraph  (c)(l)(vii)  specifying  that 
where  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
filed  application  in  the  notice  of 
declaration  of  the  interference,  the 
moving  party  must  show  why  the 
opponent  is  not  also  entitled  to  benefit 
of  the  filing  date  of  the  earlier  filed 
application  with  respect  to  the  proposed 
count.  Otherwise,  the  opponent  will  be 
presumed  to  be  entitled  to  the  benefit  of 
the  earlier  filed  application  with  respect 
to  the  proposed  count.  The  amendment 
would  eliminate  the  need  for  an 
opponent  to  respond  to  a  §  1.633(c)(1) 
motion  with  a  preliminary  motion 
under  §  1.633(f)  claiming  benefit,  which 
has  the  effect  of  delaying  a  decision  on 
the  §  1.633(c)(1)  motion. 

Paragraphs  (c)(2)  (ii)  and  (iii)  of 
§  1.637  are  proposed  to  be  amended  for 
clarification.  Paragraphs  (c)(2)(iv)  and 
§  1.637(c)(3)(iii).  which  relate  to 
§  1.633(f)  motions  for  benefit,  are 
proposed  to  be  deleted  and  reser\'ed  as 
unnecessary,  since  motions  under 
§  1.633(c)  (2)  and  (3)  do  not  efect  the 
count.  Paragraph  (c)(3)(ii).  which 
applies  to  motions  under  §  1.633(c)(3)  to 
designate  a  claim  as  corresponding  to  a 
count,  is  proposed  to  be  amended  to  • 
have  claims  compared  to  claims,  as  is 
the  case  in  §  1.633(c)(4)(ii).  which 
applies  to  motions  filed  under 
§  1.633(c)(4)  to  designate  a  claim  as  not 
corresponding  to  a  count.  The  proposed 
amendment  avoids  the  need  to  compare 
claims  to  counts,  which  are  subject  to 
different  rules  of  construction  than  are 
claims. 

Paragraph  (c)(4)(ii)  of  §  1.637  is 
proposed  to  be  amended  to  require  that 
a  party  moving  to  designate  a  claim  as 
not  corresponding  to  a  count  must  show 
that  the  claim  could  not  serve  as  the 
basis  for  a  preliminary  motion  under 
§  1.633(c)(1)  to  add  a  new  count.  The 
proposed  amendment,  if  adopted, 
would  preclude  a  party  from  moving  to 
designate  one  of  its  claims  as  not 
corresponding  to  the  count  where  an 
opponent's  disclosure  would  support  a 
similar  claim,  in  which  case  the  party 
could  file  a  §  1.633(c)(1)  preliminary 
motion  proposing  a  claim  to  be  added 
to  the  opponent's  application  and 
suggesting  that  the  proposed  claim  and 
the  party's  claim  in  question  be 
designated  as  corresponding  to  a 
proposed  new  count. 

Paragraph  (d)(4)  of  §  1.637.  which 
authorizes  a  party  to  file  a  motion  for 
benefit  together  with  a  motion  under 
§  1.633(d).  is  proposed  to  be  deleted  and 
reserved  as  unnecessary,  because 
motions  filed  under  §  1.633(d)  do  not 
affect  the  count.  Paragraphs  (e)(l)(viii) 
and  (e)(2)(vii)  are  proposed  to  be 
amended  to  make  it  clear  that  a 


preliminary  motion  under  §  1.633(e)  (1) 
or  (2)  need  not  be  accompanied  by  a 
preliminary  motion  for  benefit  under 
§  1.633(f)  unless  the  moving  party  seeks 
benefit  with  respect  to  the  proposed 
count.  Paragraphs  (e)(l){ix)  and 
(e)(2)(viii)  are  proposed  to  be  added  to 
specify  that  where  an  opponent  is 
accorded  the  benefit  of  the  fibng  date  of 
an  earlier  filed  application  in  the  notice 
of  declaration  of  the  interference,  the 
moving  party  must  show  why  the 
opponent  is  not  entitled  to  benefit,  of  the 
earlier  filed  application  with  respect  to 
the  proposed  count;  otherwise,  the 
oppxjnent  will  be  presumed  to  be 
entitled  to  benefit  of  the  earlier  filed 
application  with  respect  to  the  proposed 
count.  Paragraph  (f)(2)  of  §  1 .637  is 
proposed  to  be  amended  to  change 
"abroad"  to  "in  a  foreign  country"  and 
to  delete  both  occurrences  of  "filed 
abroad    as  superfluous. 

Paragraph  (h)  of  §  1.637  is  proposed  to 
be  amended  to  explain  that  a 
preliminary  motion  to  add  a  reissue 
application  that  includes  a  new  or 
amended  claim  to  be  designated  as  not 
corresponding  to  a  count  will  be  given 
the  same  treatment  as  a  preliminary 
motion  proposing  to  amend  a  claim  in, 
or  add  a  new  claim  to,  an  involved 
application  to  be  designated  as  not 
corresponding  to  the  count,  i.e.,  the 
preUminary  motion  will  be  dismissed. 
See  L'Esperance  v.  Nishimoto,  18 
USPQ2d  1534,  1537  (Bd.  Pat.  App.  A 
Int.  1991)  (interference  rules  do  not 
authorize  a  motion  by  party-applicant  to 
amend  or  add  a  claim  to  be  designated 
as  not  corresponding  to  the  coimt). 

In  §  1.638,  it  is  proposed  to  amend 
paragraph  (b)  for  clarification  bv 
changing  "a  reply"  to  "any  reply  ' 

in  §  1.639,  it  is  proposea  to  amend 
paragraph  (a),  which  requires  that  a 
motion,  opposition  or  reply  be 
accompanied  by  the  evidence  on  which 
a  party  intends  to  rely  in  support  of  or 
in  opposition  to  a  motion,  to  be 
consistent  with  paragraphs  (c)  through 
(g),  which  permit  some  types  of 
evidence  to  be  filed  after  filing  of  the 
motion,  opposition  or  reply.  It  is  also 
proposed  to  amend  paragraph  (d)(1)  by 
changing  "call"  to  "use." 

In  §  1.640,  it  is  proposed  to  amend 
paragraph  (b)  in  several  respects.  The 
first  is  to  provide  that  a  decision  on  a 
preliminary  motion  shall  be  deferred  to 
final  hearing  unless  an  administrative 
patent  judge  or  the  Board  is  of  the 
opinion  that  a  decision  on  a  preliminary 
motion  will  materially  advance  the 
resolution  of  the  interference.  The 
second  is  to  state  that  a  matter  raised  by 
a  party  in  support  of  or  in  opposition  to 
a  motion  that  is  deferred  to  final  hearing 
will  not  be  entitled  to  consideration  at 


final  hearing  unless  the  matter  is  raised 
in  the  party's  brief  at  final  hearing.  It  is 
also  proposed  to  amend  paragraph  (b)  to 
state  that  where  the  administrative 
patent  judge  determines  that  the 
interference  shall  proceed  to  final 
hearing  on  the  issue  of  priority  or 
derivation,  a  time  shall  be  set  for  each 
party  to  file  a  paper  identifying  any 
decisions  of  the  administrative  patent 
judge  that  the  party  wishes  to  have 
reviewed  at  final  hearing  as  well  as 
identifying  any  deferred  or  belatedly 
filed  motions  that  the  party  wishes  to 
have  considered  at  final  hearing. 
Paragraph  (b)  as  proposed  to  be 
amended  would  also  r^uire  that  any 
evidence  a  party  wishes  to  have 
considered  with  respect  to  the  decisions 
and  motions  to  be  considered  or 
reviewed  at  final  hearing,  including  any 
affidavits  filed  by  the  party  under 
§  1.608(b)  or  1.639(b),  would  have  to  be 
served  on  the  opponent  duiing  the 
testimony-in-chief  period  of  the  party. 

Paragraph  (b)(1)  of  §  1.640  is  proposed 
to  be  amended  for  clarification. 
Paragraph  (b)(2),  which  currently  states 
that  a  preliminary  motion  filed  after  a 
decision  is  entered  on  preliminary 
motions  under  §  1.633  wiU  not  be 
considered'except  as  provided  by 
§  1.655(b),  is  proposed  to  be  amended  to 
state  that  a  preUminary  motion  filed 
after  the  time  expires  for  filing 
preUminary  motions  will  not  be 
considered  except  as  provided  by 
§  1.645Cb)  by  changing  "1.655(b)"  to 
"1.645(b),"  which  relates  to 
consideration  of  belatedly  filed  papers 
in  general. 

Paragraph  (c)  of  §  1.640,  which 
curreutly  requires  an  administrative 
patent  judge  or  the  Board  to  specifically 
authorize  an  opposition  to  a  request  for 
reconsideration  of  a  decision  by  an 
administrative  patent  judge,  is  proposed 
to  be  amended  to  authorize  an  opponent 
to  file  an  opposition,  thereby  saving  the 
administrative  patent  judge  or  the  Board 
the  time  it  would  otherwise  take  to 
determine  whether  an  opposition 
should  be  authorized.  If  adopted,  the 
administrative  patent  judge  would 
continue  to  have  the  authority  to  deny 
a  request  for  reconsideration  without 
waiting  for  an  opposition.  In  order  to 
conser\e  the  resources  of  the  Board,  it 
is  also  proposed  to  delete  the  last 
sentence  of  §  1.640(c)  so  as  to  authorize 
a  single  individual  administrative 
patent  judge  to  decide  a  request  for 
reconsideration.  Paragraph  (c)  is  also 
proposed  to  be  amended  to  require  that 
a  request  for  reconsideration  be  filed  by 
hand  or  Express  Mail.  Paragraph  (d)(1), 
which  currently  states  that  an  order  to 
show  cause  under  that  section  can  be 
based  on  a  decision  on  a  motion  which 


is  dispositive  of  the  interference  against 
a  party  as  to  any  count,  is  proposed  to 
be  amended  to  include  decisions  on 
dispositive  matters  raised  sua  sponle  by 
an  administrative  patent  judge. 

Paragraph  (e)  of  §  1.640  is  proprjsed  to 
be  amended  to  incorporate  the 
substance  of  the  Deputy  Commissioner's 
Notice  of  December  8.  1986,  published 
as  Interference  Practice:  Response  to 
Order  to  Show  Cause  Under  37  CFR 
1.640,"  1074  Off.  Gaz.  Pat.  Office  4  (Jan 
6,  1987),  reprinted  in  1086  Off.  Gaz.  Pat 
Office  282  (Jan.  5,  1988).  Specifically, 
paragraph  (e)  as  propH>sed  to  be 
amended  would  provide  that  where  the 
order  to  show  cause  was  issued  under 
§  1.640(d)(1),  the  party  may  respond 
with  a  paf>er  (i)  requesting  that  final 
hearing  be  set  to  review  the  decision 
which  is  the  basis  for  the  order  and 
identifying  every  other  decision  of  the 
administrative  patent  judge  that  the 
party  wishes  to  have  reviewed  by  the 
Board  at  a  final  hearing,  or  (ii)  fully 
explaining  why  judgment  should  not  b«' 
entered.  Any  other  party  would  be 
permitted  to  file  a  response  to  the  paper 
within  20  days  of  the  date  of  service  of 
the  paper.  Where  the  order  was  issued 
under  §  1.640(d)(1)  and  the  paper 
includes  a  request  for  final  bearing,  the 
response  must  identify  ever}  decision  of 
the  administrative  patent  judge  that  the 
responding  party  wishes  to  have 
reviewed  by  the  Board  at  a  final  hearing. 
Where  the  order  was  issued  under 
§  1.640(d)(1)  and  the  paper  does  not 
include  a  request  for  final  hearing,  the 
response  may  include  a  request  for  final 
hearing,  which  must  identify  every 
decision  of  the  administrative  patent 
judge  that  the  responding  party  wishes 
to  have  reviewed  by  the  Board  at  a  final 
hearing.  Where  only  the  response 
includes  a  request  for  a  final  heanng. 
the  party  who  filed  the  paper  would 
have  14  days  from  the  date  of  service  i.f 
the  response  in  which  to  file  a 
supplemental  paper  identifying  any 
other  decision  of  the  administrative 
patent  judge  that  the  party  wishes  to 
have  reviewed  by  the  Board  at  a  ii.nal 
hearing.  The  paper  or  the  response 
thereto  would  have  to  be  accompanied 
by  a  motion  (§1.635)  requesting  a 
testimony  period  if  a  party  wishes  to 
introduce  any  evidence  to  be  ccuwiderod 
at  final  hearing  (§1.671),  such  as    ) 
affidavits  previously  filed  under 
§  1.639(b).  A  request  for  a  testimony 
period  would  be  construed  as  including 
a  request  for  final  hearing.  Where  the 
paper  contains  an  explanation  of  why 
judgment  should  not  be  entered  in 
accordance  with  the  order  and  no  p«trty 
has  requested  a  final  bearing,  the 
decision  that  is  the  basis  for  the  order 
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would  be  revii  ■.  \  the 

contents  of  the  ji.ijjri  .mu  uie  response. 
If  the  paper  fails  to  show  good  cause, 
the  Board  would  enter  judgment  against 
the  party  against  whom  the  order 
issued. 

Section  1.641  currently  indicates  that 
an  administrative  patent  judge  who, 
during  the  pendency  of  an  interference, 
becomes  aware  of  a  reason  why  a  claim 
designated  to  correspond  to  a  count  may 
not  be  patentable  should  notify  the 
parties  of  the  reason  and  set  a  time 
within  which  each  party  may  present  its 
views,  which  the  administrative  patent 
judge  will  consider  in  determining  how 
the  interference  shall  proceed.  It  is 
proposed  to  amend  §  1.641  to  indicate 
that  a  party's  views  may  include 
argument  or  appropriate  preliminary 
motions  under  §  1.633(c).  (d)  and  (h), 
including  any  supporting  evidence. 

In  §  1.643.  it  is  proposed  to  amend 
paragraph  (b)  for  clarification  and  also 
to  change  "end.^  of  justice"  to  "interest 
of  justice"*  to  bo  consistent  with  the 
language  used  in  other  interference 
rules,  including  §§  1.628(a)  and 
1.687(c). 

In  §  1.644.  it  is  proposed  to  simplify 
paragraph  (a)  by  changing  "a  panel 
consisting  of  mf)re  than  one  examiner- 
in-chief'  to  "the  Board."  Paragraphs 
(a)(  1).  (b)  and  (c)  are  proposed  to  be 
amended  by  changmg  both  o<;currences 
of  "panel"  to  "Board."  Paragraphs  (a)(2) 
and  (b)  are  proposed  to  be  changed  to 
provide  that  a  petition  seeking  to  invoke 
the  supervisory  authority  of  the 
Commissioner  shall  not  be  fded  prior  to 
the  party's  brief  for  final  hearing;  these 
paragraphs  currently  provide  that  such 
a  petition  shall  not  be  Hied  prior  to  a 
de<:ision  of  the  Board  awarding 
judgment. 

Paragraph  (b)  of  ^  1  644  is  proposed  to 
be  clarified  by  amnnding  it  to  state  that 
a  petition  under  §  1  644(a)  shall  be 
considered  timely  if  it  is  made  as  part 
of,  or  simultaneously  with,  a  proper 
motion  under  §  1  633,  1.634,  or  1.635 
when  granting  the  motion  would  require 
waiver  of  a  rule  In  other  words,  a 
petition  under  t>  1  h44(a)(2)  must  seek 
waiver  of  a  rule  prospectively  rather 
than  retroactively. 

Paragragh  (d)  of  §  1.644  is  proposed  to 
be  amended  to  provide  that  the 
statement  of  farts  in  a  petition 
preferably  should  be  in  numbered 
paragraphs  and  also  to  delete  the  second 
sentence  as  urn  Pi      .,iph(flis 

proposed  to  b«-  .jL^ethe 

"15  days"  in  which  to  request 
reconsideration  of  a  decision  by  the 
Commissioner  to  "14  days."  In 
paragraph  (g),  it  is  proposed  to  delete 
the  quotation  marks  around  "Express 
Mail." 


Section  1.645,  which  in  its  current 
form  permits  consideration  of  a 
belatedly  filed  paper  only  if 
accompanied  by  a  motion  under  §  1.635 
which  shows  sufficient  cause 
{§  1.645(b))  why  the  paper  was  not 
timely  filed,  is  proposed  to  be  amended 
in  several  respects.  First,  it  is  proposed 
to  change  "sufficient  cause"  to  "good 
cause"  in  order  to  use  a  single  "cause" 
standard  throughout  the  interference 
rules.  Second,  it  is  proposed  to  amend 
paragraph  (b)  to  permit  consideration  of 
a  belatedly  filed  paper  if  an 
administrative  patent  judge  or  the 
Board,  sua  sponte,  is  of  the  opinion  that 
it  would  be  in  the  interest  of  justice  to 
consider  the  paper.  An  example  would 
be  where  the  delay  is  short  (e.g..  one 
day)  and  there  is  no  prejudice  to  an 
opponent.  For  purpo.ses  of  the  sections 
other  than  §  1  645,  a  belatedly  filed 
paper  is  considered  "timely  filed"  if 
accompanied  by  a  motion  under  §  1.635 
which  is  granted. 

Paragraph  (d)  of  §  1.645  is  proposed  to 
be  amended  by  deleting  "In  an 
appropriate  circumstance"  as 
superfluous  in  view  of  the  language 
"may  stay  proceedings."  which 
indicates  that  the  administrative  patent 
judge  has  the  discretion  to  stay  an 
interference. 

In  §  1.646.  it  is  proposed  to  amend 
paragraph  (a)(2)  by  deleting  the 
reference  to  §  1.684.  which  is  proposed 
to  be  deleted.  It  is  proposed  to  amend 
paragraph  (c)(1)  by  inserting  "or  causing 
a  copy  of  the  paper  to  be  handed"  after 
"By  handing  a  copy  of  the  paper"  to 
maike  it  clear  that  the  paper  need  not  be 
personally  delivered  by  the  party,  i.e.. 
that  delivery  by  hand  can  be  effected  by 
a  commercial  courier,  for  example.  In 
paragraph  (c)(4).  it  is  proposed  to 
change  "mail"  (second  occurrence)  to 
"first  class  mail"  to  make  it  clear  that 
the  service  date  specified  in  that 
paragraph  applies  only  to  first  class 
mail.  It  is  also  proposed  to  redesignate 
paragraph  (c)(5)  as  paragraph  (c)(6)  and 
to  add  a  new  paragraph  (c)(5)  which 
clarifies  that  a  party  may  serve  by 
Express  Mail  and  that  when  service  is 
effected  by  Express  Mail,  the  date  of 
service  is  considered  to  be  the  date  of 
deposit  with  the  U.S.  Postal  Service. 
Paragraph  (d)  is  proposed  to  be 
amended  to  delete  the  quotation  marks 
around  "Express  Mail."  Paragraph  (e)  is 
proposed  to  be  amended  to  state  that  the 
due  date  for  serving  a  paper  is  the  same 
as  the  due  date  for  filing  the  paper  in 
the  Patent  and  Trademark  Office. 

In  §  1.651.  it  is  proposed  to  amend 
paragraph  (a)(2)  by  deleting  "(testimony 
includes  testimony  to  be  taken  abroad 
under  §  1.684)"  in  order  to  be  consistent 
with  the  proposal  to  delete  §  1.684. 


Paragraphs  (c)(2)  and  (c)(3)  are  proposed 
to  be  amended  to  be  consistent  with  the 
proposed  amendment  to  the  definition 
of  "effective  filing  date  "  in  §  1  601(g).  In 
paragraph  (d).  it  is  proposed  to  change 
"abroad  under  §  1.684"  to  "in  a  foreign 
country." 

In  §  1.653.  it  is  proposed  to  amend 
paragraph  (a)  in  several  ways.  The  first 
is  to  change  the  references  to  paragraphs 
of  §  1.672  to  be  consistent  with  the 
proposed  redesignation  of  certain 
paragraphs  of  §  1.672.  discussed  below. 
The  second  is  to  delete  "of  fact"  in  the 
clause  "agreed  statements  of  fact  under 
§  1.672(0"  (proposed  to  be  redesignated 
as  §  1.672(h)),  because  agreed  statements 
under  §  1.672(f)  can  set  forth  either  (1) 
how  a  particular  witness  would  testify 
if  called  or  (2)  the  facts  in  the  case  of 
one  or  more  of  the  parties.  The  third  is 
to  delete  "under  §  1.684(c)."  since 
§  1.684  is  proposed  to  be  deleted.  A 
fourth  proposed  amendment  to 
§  1.653(a)  is  to  indicate  that  in  addition 
to  the  types  of  testimony  already  set 
forth  in  paragraph  (a),  testimony 
includes  copies  of  written 
interrogatories  and  answers  and  written 
requests  for  admissions  and  answers, 
which  might  be  obtained  where  a 
motion  for  additional  discovery  under 
§  1.687(c)  is  granted. 

Paragraph  (b)  of  §  1 .653  is  proposed  to 
be  amended  to  be  consistent  with  the 
proposed  redesignation  of  certain 
paragraphs  of  §  1.672.  to  delete  the 
reference  to  §  r.684(c).  which  is 
proposed  to  be  cancelled,  and  for 
clarity.  Paragraphs  (c)(1)  and  (c)(4)  of 
§  1.653  are  proposed  to  be  amended  to 
make  it  clear  that  the  only  testimony  to 
be  included  in  a  party's  record  is 
testimony  submitted  on  behalf  of  the 
party.  Having  copies  of  the  same 
testimony  appear  in  both  parties' 
records  unnecessarily  encumbers  the 
records  and  is  confusing  in  that  a  given 
page  of  testimony  will  have  different 
page  numbers  in  the  different  records, 
with  the  result  that  the  briefs  of  the 
parties  will  refer  to  different  record 
pages  for  the  same  testimony. 

It  is  proposed  that  paragraph  (c)(5)  of 
§  1.653  be  deleted  and  reserved. 
Paragraph  (c)(5)  currently  requires  that 
the  record  filed  by  each  party  include 
each  notice,  official  record  and  printed 
publication  relied  upon  by  the  party  and 
filed  under  §  1.682(a).  This  requirement 
is  considered  unnecessary  because  such 
notices,  official  records  and  printed 
publications  are  in  the  nature  of  exhibits 
under  §  1.653(i),  which  are  submitted 
with  but  not  included  in  the  record.  The 
inclusion  of  exhibits  in  the  record 
merely  increases  the  size  of  the  record 
without  serving  any  useful  purpose. 


Paragraph  (g)  of  §  1.653  is  proposed  to 
be  amended  and  paragraphs  (f)  and  (h) 
deleted  and  reserved  to  eliminate  the 
current  distinction  between  typewritten 
and  printed  records.  Paragraph  (g)  is 
also  proposed  to  be  amended  to  change 
"8V2  X  11  inches  (21.8  by  27.9  cm.)"  to 
"21.8  by  27.9  cm.  (8V2  x  11  inches)"  and 
to  delete  the  requirement  for  justified 
margins  and  to  require  that  the  records 
be  bound  with  covers  at  their  left  edges 
in  such  manner  as  to  lie  flat  when  open 
to  any  page  and  in  one  or  more  volumes 
of  convenient  size  (approximately  100 
pages  per  volume  is  suggested)  and  that 
when  there  is  more  than  one  volume, 
the  numbers  of  the  pages  contained  in 
each  volume  must  appear  at  the  top  of 
the  cover  for  each  volume.  Paragraph  (i) 
is  proposed  to  be  amended  to  state  that 
exhibits  include  documents  and  things 
identified  in  affidavits  or  on  the  record 
during  the  taking  of  oral  depositions  as 
well  as  official  records  and  publications 
submitted  pursuant  to  §  1.682(a). 

In  §  1.654,  it  is  proposed  to  amend 
paragraph  (a)  by  changing  "shall"  in  the 
second  sentence  to  "may"  for  clarity 
and  also  to  reduce  the  time  for  oral 
argument  by  a  party  from  60  minutes  to 
30  minutes,  because  most  hearings  have 
required  no  more  than  30  minutes  per 
side  and  a  panel  has  the  discretion  to 
grant  more  time  at  the  hearing,  where 
necessary. 

In  §  1.655,  it  is  proposed  to  amend 
paragraph  (a)  by  changing  the  standard 
of  review  from  "erroneous  or  an  abuse 
of  discretion"  to  "an  abuse  of 
discretion."  The  recitation  of  a  separate 
"error"  standard  is  unnecessary, 
because  an  abuse  of  discretion  may  be 
found  when  (1)  the  decision  of  an 
administrative  patent  judge  is  clearly 
unreasonable,  arbitrary  or  fanciful,  (2) 
the  decision  is  based  on  an  erroneous 
conclusion  of  law,  (3)  the  findings  of  the 
administrative  patent  judge  are  clearly 
erroneous,  or  (4)  the  record  contains  no 
evidence  upon  which  the  administrative 
patent  judge  rationally  could  have  based 
the  decision.  See,  e.g..  Heat  and  Control 
Inc.  v.  Hester  Industries,  Inc.,  785  F.2d 
1017,  228  USPQ926  (Fed.  Cir.  1986); 
Western  Electric  Co.  v.  Piezo 
Technology,  Inc.  v.  Quigg,  860  F.2d  428, 
8  USPQ2d  1853  (Fed.  Cir.  1988). 

It  is  proposed  to  cunend  paragraph  (b) 
of  §  1.655  to  clarify  which  matters  a 
party  is  not  entitled  to  raise  for 
consideration  at  final  hearing.  As 
proposed  to  be  amended,  paragraph  (b) 
would  provide  that  a  party  shall  not  be 
entitled  to  raise  for  consideration  at 
final  hearing  a  matter  which  properly 
could  have  been  raised  by  a  motion 
under  §  1.633  or  1.634  unless  (1)  the 
matter  was  properly  raised  in  a  motion 
that  was  timely  filed  by  the  party  under 


§  1.633  or  1.634  and  the  motion  was 
denied  or  deferred  to  final  hearing.  (2) 
the  matter  was  properly  raised  by  the 
party  in  a  timely  filed  opposition  to  a 
motion  under  §  1.633  or  1.634  and  the 
motion  was  granted  over  the  opposition 
or  deferred  to  final  hearing,  or  (3)  the 
party  shows  good  cause  why  the  issue 
was  not  properly  raised  by  a  timely  filed 
motion  or  opposition.  It  is  also  proposed 
to  amend  paragraph  (b)  of  §  1.655  to 
state  that  a  change  of  attornejs  during 
the  interference  generally  does  not 
constitute  good  cause  for  failing  to  file 
a  timely  motion  or  opposition. 

It  is  further  proposed,  in  response  to 
In  re  Van  Geuns.  988  F.2d  1181,  26 
USPQ2d  1057  (Fed.  Cir.  1993),  to  amend 
paragraph  (b)  of  §  1.655  by  adding  a 
sentence  explaining  that  a  party  who 
fails  to  contest,  by  way  of  a  timely  filed 
preliminary  motion  under  §  1.633(c),  the 
designation  of  a  claim  as  corresponding 
to  a  count  may  not  subsequently  argue 
the  separate  patentabiUty  or  the  lack  of 
separate  patentabihty  of  claims 
designated  as  corresponding  to  the 
count.  The  Patent  and  Trademark  Office 
conducts  interference  proceedings  to 
determine  who,  as  between  two  or  more 
applicants  for  patent  or  one  or  more 
applicants  for  patent  and  one  or  more 
patentees,  is  the  first  inventor  of  a 
patentable  invention.  A  primary 
examiner  determines  in  the  first 
instance  whether  the  claims  in  a 
pending  application  interfere  with  the 
claims  in  another  pending  application 
or  unexpired  patent.  When  the  examiner 
is  of  the  view  that  an  interference  exists, 
the  Board  is  notified  (§  1.609).  The 
interference  is  assigned  to  an 
administrative  patent  judge  (§  1.610), 
who  issues  a  notice  declaring  the 
interference  (§1.611).  Each  separately 
patentable  invention  involved  in  the 
interference  is  defined  by  a  count, 
which  is  merely  a  vehicle  for  contesting 
priority  of  invention  (i.e,  who  made  the 
invention  defined  by  the  count  first)  and 
determining  the  evidence  relevant  to  the 
issue  of  priority.  A  preliminary 
determination  is  made  by  the  Patent  and 
Trademark  Office  as  to  which  claims 
should  be  designated  to  correspond  to 
the  count.  The  claims  that  are  initially 
determined  to  define  the  same 
patentable  invention  are  designated  as 
corresponding  to  the  count.  All  other 
claims  are  designated  as  not 
corresponding  to  the  count.  The       * 
designation  of  claims  provides  a  starting 
point  in  an  interference.  There  is  a 
presumption  that  the  designation  of  a 
claim  as  corresponding  or  as  not 
corresponding  to  a  count  is  correct. 
The  interference  rules  authorize  a 
party  to  file  a  preliminary  motion  to 
redefine  an  interference  by  designating 


a  claim  as  corresponding  (§  1.633(c)(3)) 
or  not  corresponding  (§  1.633(c)(4))  to  a 
count.  Prior  to  Van  Geuns,  the  Patent 
and  Trademark  Office  interpreted  the 
intejference  rules  as  requiring  a  party  to 
file  a  preliminary  motion  under 
§  1.633(c)(4)  to  designate  a  claim  as  not 
corresponding  to  the  count  as  a 
condition  for  arguing  at  final  hearing 
that  a  claim  designated  as 
corresponding  to  the  count  is  patentably 
distinct  from  another  claim  designated 
as  corresponding  to  the  count.  See 
Brooks  V.  Street,  16  USPQ2d  1374.  1377 
(Bd.  Pat.  App.  &  Int.  1990);  Flehmig  v. 
Geisa,  13  USPQ2d  1052,  1054  (Bd.  Pat. 
App.  &  Int.  1989);  Kwon  v.  Perkins.  6 
USPQ2d  1747,  1750  (Bd.  Pat.  App.  & 
Int.  1988).  aff  d  on  other  grounds,  886 
F.2d  325,  12  USPQ2d  1308  (Fed.  Cir 
1989);  see  also  Lament  v.  Berguer,  7 
USPQ2d  1580.  1582  (Bd.  Pat.  App.  & 
Int.  1988).  However,  in  Van  Geuns  the 
Federal  Circuit  interpreted  the  rules 
differently,  stating: 

(T!he  position  of  the  Commissioner  that 
claims  designated  as  corresponding  to  a  court 
stand  or  fall  with  the  patentability  ol  the 
subject  matter  of  the  count  is  overboard. 

988  F.2d  at  1185,  26  USPQ2d  at  1060 
The  Court  further  stated: 

[VVle  conclude  that  a  party  to  an 
interference,  who  has  failed  to  timely  contest 
the  designation  of  claims  as  corresponding  to 
a  count,  has  not  conceded  that  claims 
corresponding  to  a  count  are  anticipated  or 
made  obvious  [i.e.,  are  unpatentable)  by  the 
prior  art  when  the  subject  matter  of  Bccount 
is  determined  to  be  unpatentable  for 
obviousness.  The  PTO  must  determine,  based 
on  the  actual  prior  art  reference  or  references, 
whether  claims  not  Idesignated  as] 
corresponding  exactly  to  the  count  are 
unpatentable. 

*   *   *  The  interference  rules  do  not  spetify 
whether  a  party  may  argue  the  patentability 
of  claims  separately  to  the  EIC  lexa-miner-in- 
chief.  now  administrative  patent  judge)  and 
the  board. 

Id.  at  1 186.  26  USPQ2d  at  1060 
(bracketed  material  added  by  the 
Commissioner).  The  proposed 
amendment  to  §  655(b)  is  designed  to 
overcome  the  Federal  Circuit's 
interpretation  of  the  rules  and  to  create 
a  presumption  that  all  claims  designated 
as  corresponding  to  a  count  are  directed 
to  the  same  patentable  invention. 

It  is  proposed  to  amend  paragraph  (c) 
of  §  1.655  by  changing  "To  prevent 
manifest  injustice"  to  "In  the  interest  of 
justice"  to  be  consistent  with  the 
language  used  in  other  interference 
rules. 

In  §  1.656,  it  is  proposed  to 
redesignate  paragraphs  (b)(1)  through 
(b)(6)  as  paragraphs  (b)(3)  through  (b)(8), 
respectively,  and  to  add  new  paragraphs 
(b)(1)  and  (b)(2)  requiring  the  brief  to 
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include  (1)  a  statement  of  interest 
identifying  every  party  represented  by 
the  attorney  in  the  interference  and  the 
real  party  in  interest  if  the  party  named 
in  the  caption  is  not  the  real  party  in. 
interest  and  (2)  a  statement  or  related 
cases  indicating  whether  the 
interference  was  previously  before  the 
Board  for  final  hearing  and  identifying 
any  related  appeal  or  interference  which 
is  pending  before,  or  which  has  been 
decided  by,  the  Board,  or  which  is 
pending  before,  or  which  has  been 
decided  by.  the  Court  of  Appeals  for  the 
Federal  Circuit  or  a  district  court  in  a 
proceeding  under  35  U.S.C.  146.  A 
related  appeal  or  interferencfe  is  one 
which  will  directly  affect  or  be  directly 
affected  by  or  have  a  bearing  on  the 
Board's  decision  in  the  pending 
intt^rference.  Appeals  are  mentioned 
because  related  issues  may  be  present 
before  the  board  simultaneously  in  an 
ex  parte  appeal  and  an  interference.  It 
is  also  proposed  to  amend  current 
paragraph  (b)(3)  ^proposed  to  be 
redesignated  as  paragraph  (bKS))  tu 
specify  that  statements  of  fact  preferably 
should  be  presented  in  numbered 
paragraphs. 

Current  paragraph  (b)(4)  of  §  1.656 
(proposed  to  be  redesignated  as 
paragraph  (b)(6))  requires  that  the 
opening  brief  of  the  junior  party  contain 
the  contentions  of  the  party  with  respect 
to  the  "issues  to  be  decided."  which  has 
been  construed  to  include  the  matter  of 
whether  some  of  the  senior  party's 
evidence  of  conception  was 
inadmissible  hearsay.  Suh  v  Hoefle.  23 
USPQ2d  1321.  1323  (Bd.  Pat.  App.  & 
Int.  1991).  As  support,  the  Board  relied 
on  Fisher  v.  Bouzard,  3  USPQ2d  1677 
(Bd.  Pat.  App.  &  Int.  1987).  and  Moller 
V  Harding.  214  USPQ  730  (Bd.  Pat.  Int. 
H>fl2).  Both  of  these  cases  concern 
interferences  declared  under  the  "old" 
interference  rules  (i.e..  §  1.201  et  seq)  of 
which  §  1.254  spjecified  that  the  opening 
brief  of  the  junior  party  shall  "present 
a  full,  fair  statement  of  the  questions 
involved,  including  his  position  with 
respect  to  the  priority  evidence  on 
Iwhalf  of  other  parties."  Current 
t>  1  656(b)(4)  does  not  expressly  require, 
and  was  not  intended  to  imply,  that  the 
opening  brief  of  the  junior  party  must 
address  the  evidence  of  any  other  party 
with  respect  to  the^ssue  of  priority  or 
any  other  issue.  In  order  to  clarify  that 
the  opening  brief  of  a  junior  party  need 
not  address  the  evidence  of  the  other 
parties,  it  is  proposed  to  amend  current 
paragraph  (b)(4)  to  require  that  the 
junior  party's  opening  brief  contain  the 
contentions  of  the  party  "with  respect  to 
the  issues  it  is  raising  for  consideration 
at  final  hearing"  These  issues  would 


include  the  junior  party's  case-in-chief 
for  priority  with  respect  to  an  opponent 
or  derivation  by  an  opponent  as  well  as 
matters  raised  in  any  denied  or  deferred 
motions  of  the  jimior  party  that  are  to 
be  reviewed  or  considered  at  final 
hearing.  Where  the  reply  brief  of  the 
union  party  includes  a  new  argument  in 
response  the  case-in-chief  of  the  senior 
party  as  presented  in  the  senior  party's 
opening  brief,  the  senior  party  may 
move  under  §  1.635  for  leave  to  file  a 
reply  to  the  junior  party's  reply  brief. 
which  motion  must  be  accompanied  by 
a  copy  of  the  senior  party's  reply. 

Paragraph  (d)  of  §  1.656  is  proposed  to 
be  amended  to  state  that  unless  ordered 
otherwise  by  an  administrative  patent 
judge,  briefs  shall  be  double-spaced 
(except  for  footnotes,  which  may  be 
single-spaced)  and  shall  comply  with 
the  requirements  of  §  1 .653(g)  for 
records  excpp'  the  requirement  for 
binding.  As  a  result,  tbe  current 
distinction  between  printed  and 
typewTitten  briefs  would  be  eliminated. 

Paragraphs  (e),  (g)  and  (h)  of  §  1.656 
are  proposed  to  be  amended  to  require 
an  original  and  /our  copies  (currently  an 
original  and  three  copies  are  required) 
of  each  brief,  any  proposed  findings  of 
fact  and  conclusions  of  law.  any  motion 
under  37  CFR  1.635  to  suppress 
evidence  and  any  opposition  to  a 
motion  to  suppress  evidence 

Paragraph  (g)  of  §  1.656,  which 
permits  a  party  to  file  proposed  findings 
of  fact  and  conclusions  of  law.  is  further 
proposed  to  be  amended  to  require 
paragraph  numbers  for  the  findings  of 
fact  and  conclusions  of  law. 

Paragraph  (h)  is  further  proposed  to 
be  amended  to  state  that  a  party's  failure 
to  challenge  the  admissibility  of  the 
evidence  of  an  opponent  on  a  ground 
that  could  have  been  raised  in  a  timely 
objection  under  §§  1.672(c).  1.682(c), 
1.683(b)  or  1  688(b)  constitutes  a  waiver 
of  the  right  to  move  under  §  1.656(h)  to 
suppress  the  evidence  on  that  ground  at 
final  hearing. 

Paragraph  (i)  of  §  1.656  currently 
provides  that  if  a  junior  pwrty  fails  to  file 
an  opening  bnef  for  final  hearing,  an 
order  may  be  issued  by  the 
administrative  patent  judge  requiring 
the  junior  party  to  show  cause  why  the 
failure  to  file  a  brief  should  not  be 
treated  as  a  concession  of  priority  and 
further  provides  that  judgment  may  be 
rendfted  against  the  junior  party  if  the 
junior  party  "fails  to  resfKind"  within  a 
time  period  set  in  the  order.  The 
expression  "fails  to  respond"  has  been 
misinterpreted  by  some  junior  parties  as 
meaning  that  the  mere  filing  of  a 
response  of  any  kind  to  the  order  to 
show  cause  should  be  sufficient  to  avoid 
the  entry  of  judgment.  Such  an 


interpretation  was  not  intended  and  if 
adopted  would  effectively  negate 
§  1.656(i).  The  term  "respond"  is 
proposed  to  be  changed  to  "show  good 
cause"  in  order  to  make  it  clear  that  a 
junior  party's  failure  to  file  a  timely 
opening  brief  will  not  be  excused  unless 
good  cause  is  shown  to  explain  or 
justify  the  failure  to  file  a  brief.  The 
language  of  the  rule  will  then  be 
consistent  with  the  other  interference 
rules  concerning  orders  to  show  cause. 
eg..§§  1.640(c)  and  1.652. 

Section  1.657  is  proposed  to  be 
amended  to  be  consistent  with  the 
proposed  changes  to  the  definition  of 
"effective  filing  date"  in  §  1.601(g)  to 
state  that  in  an  interference  involving  an 
application  and  a  patent  where  the 
effective  filing  date  of  the  application  is 
after  the  date  the  patent  issued,  a  junior 
party  has  the  burden  of  establishing 
priority  by  clear  and  convincing 
evidence,  and  that  in  other  interferences 
the  junior  party  has  the  burden  of 
establishing  priority  by  a  preponderance 
of  the  evidence.  The  proposed 
amendment  would  codify  the  holding  of 
Price  v.  Symsek.  988  F.2d  1187.  19990- 
91.  26  USPQ2d  1031, 1033  (Fed.  Cir. 
1993).  as  clarified  by  Bosies  v.  Benedict. 
27  F.3d  539.  541-42.  30  USPQ2d  1862. 
1864  (Fed.  Cir.  1994). 

In  §  1.658.  it  is  proposed  to  amend 
paragraph  (a)  to  state  that  when  the 
Board  enters  a  decision  awarding 
judgment  as  to  all  counts,  the  decision 
shall  be  regarded  as  a  final  decision  for 
the  purpose  of  judicial  review  (35  U.S.C. 
141-144.  i46)  unless  a  request  for 
reconsideration  under  paragraph  (b)  of 
this  section  is  timely  filed.  In  paragraph 
(b).  third  sentence,  it  is  proposed  to 
delete  the  phrases  "(wjhere  reasonably 
possible"  and  "such  that  delivery  is 
accomplished"  as  unnecessary  and  to 
add  a  sentence  specifying  that  a 
decision  on  reconsideration  is  a  final 
decision  for  the  purpose  of  judicial 
review  (35  U.S.C.  141-144. 146).  It  is 
also  proposed  to  amend  paragraph  (b) 
by  changing  "reply  to  a  request  for 
reconsideration"  to  be  consistent  with 
the  terminology  employed  in  §  1.640(c) 
regarding  requests  for  reconsideration  of 
decisions  on  preliminary  motions. 

Section  1.660  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (e) 
explaining  that  the  failure  of  a  party  to 
comply  with  the  notice  provisions  of 
§  1.660  may  result  in  sanctions  under 
§  1.616.  that  knowledge  by.  or  notice  to. 
an  employtre  of  the  Office  other  than  an 
employee  of  the  Board,  of  the  existence 
of  the  reexamination,  application  for 
reissue,  protest,  or  litigation  shall  not  be 
sufficient,  and  that  the  notice 
contemplated  by  this  section  is  notice 
addressed  specifically  to  an 


administrative  patent  judge  or  the 
Board. 

In  §  1.662.  it  is  proposed  to  amend 
paragraph  (a)  by  changing  "filing  by  an 
applicant  or  patentee"  in  the  second 
sentence  to  "filing  by  a  party"  to  make 
it  clear  that  the  terminal  disclaimer  can 
be  signed  by  the  party's  attorney  or 
agent  of  record.  For  the  same  reason,  it 
is  proposed  to  change  "by  an  applicant" 
to  "by  a  party"  in  the  third  sentence  of 
paragraph  (a),  which  concerns 
abandonment  of  an  involved 
application. 

In  paragraph  (b)  of  §  1.662,  the  first 
sentence  is  proposed  to  be  amended  to 
change  "omits  all  claims  of  the  patent 
corresponding  to  the  counts  of  the 
interference  for  the  purpose  of  avoiding 
the  interference"  to  "does  not  include  a 
claim  that  corresponds  to  a  count"  in 
order  to  make  it  clear  that  judgment  may 
not  be  entered  where  the  reissue 
application  includes  a  new  or  amended 
claim  that  should  be  designated  as 
corresponding  to  a  count,  even  if  the 
patentee  argues  that  it  should  be 
designated  as  not  corresponding  to  a 
count.  Similarly,  it  is  proposed  to 
change  "reissue  other  than  for  the 
purpose  of  avoiding  the  interference"  to 
"reissue  which  includes  a  claim  that 
corresponds  to  a  count." 

In  §  1.671.  it  is  proposed  to  amend 
paragraph  (a)  by  changing  "evidence 
from  another  interference,  proceeding, 
or  action  filed  §  1.683"  to  "testimony 
from  another  interference,  proceedings* 
or  action  filed  under  §  1.683"  in  order 
to  be  consistent  with  the  terminology  of 
S  1.683.  It  is  proposed  to  amend 
paragraphs  (c)(6)  and  (c)(7)  of  §1.671  to 
change  "by  oral  deposition  or  affidavit" 
to  "by  affidavit  or  oral  deposition." 
Paragraph  (f)  is  proposed  to  be  amended 
to  clarify  that  the  requirement  for  the 
significance  of  documentary  and  other 
exliibits  to  be  discussed  with 
particularity  by  a  witness  applies  only 
to  documentary  and  other  exhibits 
identified  by  a  witness  in  an  affidavit  or 
during  oral  deposition.  Paragraph  (f) 
does  not  apply  to  official  records  and 
printed  publications  submitted  into 
evidence  pursuant  to  §  1.682(a). 

In  §  1.672,  in  addition  to  the  proposed 
amendments  discussed  above  under  the 
heading  "Amendments  responsive  to 
adoption  of  Public  Law  103-182."  it  is 
proposed  to  amend  paragraph  (b)  bv 
deleting  the  third  sentence,  which 
specifies  the  type  of  paper  to  be  used  for 
affidavits,  as  being  superfluous  in  view 
of  §  1.677(a).  In  paragraph  (d).  it  is 
proposed  to  delete  the  fifth  sentence  ("A 
party  electing  to  present  testimony  of  a 
witness  by  deposition  shall  notice  a 
deposition  of  the  witness  under 


§  1.673(a).")  as  superfluous  in  view  of 
the  second  sentence  of  §  1 .672(d). 

In  §  1.673,  it  is  proposed  to  amend 
paragraph  (b)  by  changing  the  time  for 
service  of  evidence  to  be  relied  on  at  an 
oral  deposition  from  "at  least  three 
days"  prior  to  the  conference  required 
by  §  1.673(g)  when  service  is  by  hand  or 
by  Express  Mail  to  "at  least  three 
working  days"  prior  to  the  conference. 
It  is  also  proposed  to  amend  paragraph 
(b)  to  change  the  time  for  service  by  any 
other  means  from  10  days  to  14  days 
prior  to  the  conference. 

It  is  proposed  to  amend  paragraph  (d) 
of  §  1.673  by  deleting  the  second 
sentence  as  unnecessary,  since  all 
depositions  for  a  case-in-chief  would 
have  to  be  approved  by  an 
administrative  patent  judge.  It  is  also 
proposed  to  delete  the  quotation  marks 
around  "Express  Mail"  in  paragraph  (b). 

Also  in  §  1.673,  it  is  proposed  to 
clarify  paragraph  (e)  by  changing  "party 
electing  to  present  testimony  by 
affidavit"  to  "party  who  has  presented 
testimony  by  affidavit." 

In  paragraph  (a)  of  §  1.674,  which 
specifies  before  whom  depositions  may 
be  taken,  it  is  proposed  to  delete  the 
reference  to  "United  States  or  a  territory 
or  insular  possession  of  the  United 
States"  in  order  to  make  this  paragraph 
applicable  to  depositions  for  testimony 
compelled  in  foreign  countries. 

In  §  1.675.  it  is  proposed  to  amend 
paragraph  (d),  which  concerns  reading 
and  signing  of  a  transcript  by  the 
witness,  to  take  into  account  that  the 
witness  might  refuse  to  read  and/or  sign 
the  transcript  of  the  deposition,  in 
which  case  the  circumstances  under 
which  the  witness  refused  to  sign  must 
be  noted  on  the  certificate  by  the  officer 
who  prepared  the  certified  transcript 
(§  1.676(c)). 

In  §  1.676,  it  is  proposed  to  amend 
paragraph  (a)(4)  by  changing  "opposing 
party"  to  "opponent." 

Section  1.677,  which  in  its  current 
form  specifies  the  required  form  for 
transcripts  of  depositions,  is  proposed 
to  be  amended  to  also  apply  to 
affidavits.  Furthermore,  it  is  proposed  to 
delete  the  reference  to  "typewritten" 
matter,  to  change  "pica-type"  to  "l  1 
point  type"  and  to  change  "8'-'  x  ]  l 
inches  (21.8  by  27.9  cm.)"  to  "21.8  bv 
27.9  cm.  (8V2  X  11  inches).' 

In  §  1.678.  it  is  proposed  to  change  the 
section  heading  from  "Transcript  of 
deposition  must  be  filed  '  to  "Time  for 
filing  transcript  of  deposition"  for 
clarity  and  to  amend  the  text  by 
changing  the  time  for  filing  the  certified 
transcript  from  45  days  to  30  days. 

In  §  1.679,  it  is  proposed  to  change 
"transcript"  to  "transcript  of  a 
deposition"  for  clarity  and  also  to  delete 


"for  printing  (§  1.653(g))"  as 
unnecessary. 

In  §  1.682.  in  addition  to  the  proposetl 
amendments  discussed  above  under  the 
heading  "service  of  a  'developing 
record.'  "  it  is  proposed  to  amend 
paragraph  (a)  by  changing  "identified 
during  the  taking  of  testimony  of  a 
witness"  to  "identified  in  an  affidavit  or 
on  the  record  during  an  oral  deposition 
of  a  witness"  for  clarity,  h  is  also 
proposed  to  delete  and  reser\'e 
paragraph  (a)(4)  ("where  appropriate,  be 
accompanied  by  a  certified  copy  of  the 
official  record  or  a  copy  of  the  printed 
publication  (§  1.671(d))")  as  superfluous 
in  view  of  Rules  901  and  902  of  the 
Federal  Rules  of  Evidence,  which  apply 
to  interference  proceedings  (§  1.671(b)) 
and  require  authentication  of  evidence 
that  is  not  self-authenticating.  Finally,  it 
is  proposed  to  capitalize  the  first  word 
in  each  of  paragraphs  (a)(2),  (a)(3)  and 
(a)(4). 

In  §  1.685,  it  is  proposed  to  amend 
paragraph  (d)  for  clarification. 

In  §  1.687,  it  is  proposed  to  amend 
paragraph  (c)  to  refer  to  §  1.647 
concerning  translations  of  documents  in 
a  foreign  language. 

Other  Considerations 

These  proposed  rules  conform  with 
the  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq  . 
Executive  Order  12866.  and  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et  seq.  The  Office  of 
Management  and  Budget  has 
determined  that  these  proposed  rules 
are  not  significant  for  the  purposes  of 
Executive  Order  12866. 

The  Assistant  Counsel  for  Legislation 
and  Regulation  of  the  Department  of 
Commerce  has  certified  to  the  Chief 
Counsel  for  Advocacy,  Small  Businos 
Administration,  that  the  proposed  riili' 
changes  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act.  5  U.S.C  605(b)).  because 
the  changes  clarify  existing  rules  sotting 
forth  the  procediuts  used  in  pd!cr,t 
appeals  and  interferences. 

The  Patent  and  Trademark  Office  has 
determined  that  this  norice  has  no 
Federalism  implications  affecting  the 
relationship  between  the  National 
Government  and  the  States  as  oufiineii 
in  Executive  Order  12612. 

These  rule  changes  will  not  impose 
any  additional  burden  under  the 
Paperwork  Reduction  Act  of  1980.  44 
U.S.C.  3501  et.seq..  since  no  record 
keeping  or  reporting  requirements 
within  the  coverage  of  the  Act  are 
placed  upon  the  public. 
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List  of  SobfKli  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Courts.  Inventions  and 
patents. 

For  the  reasons  set  out  Ln  the 
preamble,  it  is  proposed  to  amend  37 
CFR  Part  I  wherein  removals  are 
indicated  by  brackets  ([  ])  and  additions 
by  arrows  (►"^  as  follows; 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
I'urt  1  would  continue  to  read  as 
follows: 

Authority:  3S  US  C.  6.  unless  otherwise 
noiad. 

2.  5)ection  1.11  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

$1.11     Fil«s  open  to  the  public. 

•  •         «         •         • 

(e)  The  file  of  any  interference 
involving  a  patent,  a  statutory  invention 
registration,  ^a  reissue  application,  ^ 
or  an  application  on  which  a  patent  has 
been  issued  or  which  has  been 
published  as  a  statutory  invention 
registration,  is  open  to  inspection  by  the 
public,  and  copies  may  be  obtained 
upon  paying  the  fee  therefor,  if:  (1)  The 
interference  has  terminated,  or  (2)  an 
award  of  priority  or  judgment  has  been 
entered  as  to  all  parties  and  all  counts. 

3.  In  §  1.192.  it  is  proposed  to  revise 
paragraphs  (a),  (c),  (c)(5)  and  (c)(5)(ii). 
redesignate  current  paragraphs  (c)(1) 
through  (c)(7)  as  paragraphs  (c)(3) 
through  (c)(9)  and  add  new  paragraphs 
(c)(1)  and  (c:)(2)  to  road  as  follows: 

$1,192    AppHlant's  t>rtef. 

(a)  (The  appellant]  ^ Appellant^ 
shall,  within  2  months  from  the  date  of 
the  notice  of  appeal  under  §  1.101  lin 
an  application,  reissue  application,  or 
patent  under  reexamination.]  or  within 
the  time  allowed  for  response  to  the 
action  appealed  from,  if  such  time  is 
later,  file  a  brief  in  triplicate.  The  brief 
must  be  accompanied  by  the  requisite 
fee  set  forth  in  §  1.17(f)  and  must  set 
forth  the  authorities  and  arguments  on 
which  fthe]  appellant  will  rely  to 
maintain  the  appeal.  Any  arguments  or 
authorities  not  included  in  the  brief 
►will-^  (may]  be  refused 
consideration  by  the  BoaraCf  Patent 
Appeals  and  Interferences  ►.  unless 
good  cause  is  shown  ^ 

•  •        •        •        • 

(t)  The  brief  shall  contain  the 
following  items  under  appropriate 
headings  and  in  the  order  (here] 
indicated  ►below^  unless  ►the  brief 
is  filed  by  an  applicant  who  is  not 


represented  by  a  registered 
practitioner^  (there  is  no  attorney  or 
ageilt  of  record  in  the  application  or 
reexamination  proceeding,  the  brief  was 
not  prepared  by  a  registered 
practitioner,  and  the  brief  was  not 
signed  by  a  registered  practitioner, 
wherein  the  brief  will  be  accepted  as 
complying  with  this  paragraph  provided 
it  is  at  least  in  substantial  compliance 
with  the  requirements  of  paragraphs 
(c)(1).  (2),  (6)  and  (7)1: 

►(1)  Real  Party  in  Interest.  A 
statement  identifying  the  real  party  in 
interest,  if  the  party  named  in  the 
caption  of  the  brief  is  not  the  real  party 
in  interest,  and  the  parent  companies, 
subsidiaries  (except  wholly  owned 
subsidiaries)  and  affiliates  that  have 
issued  shares  to  the  public  of  the  real 
party  in  interest. 

(2)  Belated  Appeals  and  Interferences. 
A  statement  identifying  by  number  and 
filing  date  all  other  appeals  or 
interferences  known  to  appellant,  the 
appellant's  legal  representative,  or 
assignee  which  will  directly  affect  or  be 
directly  affected  by  or  have  a  bearing  on 
the  Board's  decision  in  the  pending 
appeal.! 

1(1)]  ►O)'^  Status  of  Claims.  A 
statment  of  the  status  of  all  the  claims, 
pending  or  cancelled,  and  identifying 
the  claims  appealed. 

((2)  J  ►(4)-^  Status  of  Amendments. 
A  statment  of  the  status  of  any 
amendment  filed  subsequent  to  final 
rejection. 

((3)1  ►(5)'^  Summary  of  Invention. 
A  concise  explanation  of  the  invention 
defined  in  the  claims  involved  in  the 
appeal,  which  shall  refer  to  the  '» 

sf)ecification  by  page  and  line  number, 
and  to  the  drawing,  if  any.  by  reference 
characters. 

((4)1  ►(6)-^  Issues.  A  concise 
statement  of  the  issues  presented  for 
review. 

((5)1  ►(7)"^  Grouping  of  Claims.  For 
each  ground  of  rejection  which 
appellant  contests  and  which  applies  to 
more  than  one  claim,  (it  will  be 

£  resumed  that]  the  rejected  claims 
•■shall'^  stand  or  fall  together  ►with 
the  broadest  claim,  and  only  the 
broadest  claim  will  be  considered  by  the 
Board  of  Patent  Appeals  and 
Interferences'^  unless: 

►(i)"^  a  statement  is  included  that 
the  rejected  claims  do  not  stand  or  fall 
together,  and 

►(ii)-^  in  (the  appropriate  part  or 
parts  of]  the  argument  under 
subparagraph  ►(c)  (8)-^  ((c)  (6)1  of  this 
section  appwllant  presents  reasons  as  to 
why  appellant  considers  the  rejected 
claims  to  be  separately  patentable 
►from  the  broadest  claim.  Merely 
pointing  out  what  a  claim  covers  is  not 


an  argument  as  to  why  the  claim  is 
separately  patentable  from  the  broadest 
claim'^ 

((6)1  ►(8)'^  Argument.  The 
contentions  of  (the]  appellant  with 
respect  to  each  of  the  issues  presented 
for  revjew  in  subparagraph  ►(€)  (6)-^ 
((c)  (4)1  of  this  section,  and  the  basis 
therefor,  with  citations  of  the 
authorities,  statutes,  and  parts  of  the 
record  relied  on.  Each  issue  should  be 
treated  under  a  separate  heading. 

(v)  For  any  rejection  otlier  than  those 
referred  to  in  paragraphs  ►(c)  (8)  (i)'^ 
((6)  (6)  (i)]  to  (iv)  of  this  section,  the 
argument  shall  specify  the  errors  in  the 
rejection  and  the  specific  limitations  in 
the  rejected  claims,  if  appropriate,  or 
other  reasons,  which  cause  the  rejection 
to  he  in  error. 

((7)1  ►O)"^  Appendix.  An  appendix 
containing  a  copy  of  the  claims  involved 
in  the  appeal. 

(d)  If  a  orief  is  filed  which  does  not 
comply  with  all  the  requirements  of 
paragraph  (c)  of  this  section,  (the] 
appellant  will  be  notified  of  the  reasons 
for  non-compUance  and  provided  with 
a  period  of  one  month  within  which  to 
file  an  amended  brief.  If  (the]  appellant 
does  not  file  an  amended  brief  during 
the  one-month  period,  or  files  an 
amended  brief  which  does  not  overcome 
all  the  reasons  from  non-compliance 
stated  in  the  notification,  the  appeal 
will  ►stand'^  (be]  dismissed. 

^  Section  1 .601  is  proposed  to  be 
amended  by  revising  paragraphs  (f),  (g), 
(j).  (k),  (I),  and  (q)  and  adding  a  new 
paragraph  (r)  to  read  as  follows: 

§  1 .601     Scope  of  rules,  definitions. 

(f)  A  count  defines  the  interfering 
subject  matter  between  (1)  two  or  more 
applications  or  (2)  one  or  more 
applications  and  one  or  more  patents.     , 
►a  count  should  be  broad  enough  to 
encompass  the  broadest  corresponding 
patentable  claim  of  each  of  the  parties. 
A  count  may  not  be  so  broad  as  to  be    ' 
unpatentable  over  the  prior  art."^  When 
there  is  more  than  one  count,  each 
count  shall  define  a  separate  patentable 
invention.  Any  claim  of  an  application 
or  patent  (which]  ►that  is  designated 
to'*^  correspond(s]  to  a  count  is  a  claim 
involved  in  the  interference  within  the 
meaning  of  35  U.S.C.  135(a).  A  claim  of 
a  patent  or  application  ►designated  to 
correspond  to  a  count  that-^  (which]  is 
identical  to  a  count  is  said  to 
"correspond  exactly"  to  the  count.  A 
claim  of  a  patent  or  application 
►designated  to  correspond  to  a  count 
that'^  (which]  is  not  identical  to  a 
count  (.  but  which  defines  the  same 
patentable  invention  as  the  count,]  is 


said  tb  "correspond  substantially"  to  the 
count.  When  a  count  is  broader  in  scope 
than  all  claims  which  correspond  to  the 
count,  the  count  is  a  "phantom  count." 
A  phantom  count  is  (not  patentable  to 
any  party]  ►unpatentable  to  all  parties 
under  the  written  description 
requirement  of  the  first  paragraph  of  35 
use.  112^^ 

(g)  The  effective  filing  date  of  an 
application  (or  a  patent]  is  the  filing 
date  of  an  earher  application  accorded 
to  the  application  [or  patent]  under  35 
U.S.C.  119,  120,  ►121,'^  or  365  ►or. 
if  no  benefit  is  accorded,  the  filing  date 
of  the  application.  The  effective  filing 
date  of  a  patent  is  the  filing  date  of  an 
earlier  application  accorded  to  the 
patent  under  35  U.S.C.  120. 121,  or 
365(c)  or.  if  no  benefit  is  accorded,  the 
filing  date  of  the  application  which 
issued  as  the  patent.-^ 

*  •        •        •        • 

(j)  An  interference-in-fact  exists  when 
at  least  one  claim  of  a  party  (which] 
►that-^  corresponds  to  a  count  and  at 
least  one  claim  of  an  opponent  [which] 
►that"^  corresponds  to  the  count 
define  the  same  patentable  invention. 

(k)  A  lead  attorney  or  agent  is  a 
registered  attorney  or  agent  of  record 
who  is  primarily  responsible  for 
prosecuting  an  interference  on  behalf  of 
a  party  and  is  the  attorney  or  agent 
whom  an  ►administrative  patent 
judge"^  (examiner-in-chiefl  may 
contact  to  set  times  and  take  other 
action  in  the  interference. 

(l")  A  party  is  (1)  an  applicant  or 
patentee  involved  in  the  interference  or 
(2)  a  legal  representative  or  an  assignee 
►of  record  in  the  Patent  and  Trademark 
Office-^  of  an  applicant  or  patentee 
involved  in  an  interference.  Where  acts 
of  a  party  are  normally  performed  by  an 
attorney  or  agent,  "party"  may  be 
construed  to  mean  the  attorney  or  agent. 
An  "inventor"  is  the  individual  named 
as  inventor  in  an  application  involved 
in  an  interference  or  the  individual 
named  as  inventor  in  a  patent  involved 
in  an  interference. 

*  •        •        •        * 

(q)  A  final  decision  is  a  decision 
awarding  judgment  as  to  all  counts.  An 
interlocutory  order  is  any  other  action 
taken  by  an  ►administrative  patent 
judge-^  (examiner-in-chiefl  or  (a  panel 
of]  the  Board  in  an  interference, 
including  the  notice  declaring  an 
interference. 

►(r)  NAFTA  country  means  NAFTA 
country  as  defined  in  section  2(4)  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act.  A  "non-NAFTA 
country"  is  a  country  other  than  the 
United  States  or  a  NAFTA  country.-^ 


5.  Section  1.602  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  1.602    Interest  in  applications  and  patents 
Involved  in  an  interterence. 

***** 

(c)  If  a  change  of  any  right,  title,  and 
interest  in  any  appUcation  or  patent 
involved  or  relied  upon  in  the 
interference  occurs  after  notice  is  given 
declaring  the  interference  and  before  the 
time  expires  for  seeking  judicial  review 
of  a  final  decision  of  the  Board,  the 
parties  shall  notify'  the  Board  of  the 
change  within  20  days  ►after^  [of] 
the  change. 

6.  Section  1  603  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .603    Interference  l>etween  applications; 
subject  matter  of  the  Interference. 

Before  an  interference  is  declared 
between  two  or  more  applications,  the 
examiner  must  be  of  the  opinion  that 
there  is  interfering  subject  matter 
claimed  in  the  applications  which  is 
patentable  to  each  applicant  subject  to 
a  judgment  in  the  interference.  The 
interfering  subject  matter  shall  be 
defined  by  one  or  more  counts.  [Each 
count  shall  define  a  separate  patentable 
invention.!  Each  application  must 
contain,  or  be  amended  to  contain,  at 
least  one  ►patentable'^  claim  which 
corresponds  to  each  count.  All  claims  in 
the  applications  wiiich  define  the  same 
patentable  invention  as  a  count  shall  be 
designated  to  correspond  to  the  coimt." 

7.  Section  1.604  is  proposed  to  be 
amended  by  revising  paragraph  (a)(1)  to 
read  as  follows: 

§  1 .604    Request  tor  Interference  l>erween 
applications  by  an  applicant 

(a)*    •    • 

(1)  Suggesting  a  proposed  count  and 
presenting  at  least  one  claim 
corresponding  to  the  proposed  count  or 
identifying  at  least  one  claim  in  (his  or 
her]  ►its*^  apphcation  that 
corresponds  to  the  pro|X)sed  count. 
***** 

8.  Section  1.605  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 .005    Suggestion  of  claim  to  applicant 
by  examiner. 

(a)  ►If  no  claim  in  an  application  is 
drawn  to  the  same  patentable  invention 
claimed  in  another  application  or 
patent,  the  -M  [The]  examiner  may 
suggest  that  an  appUcant  present  a  claim 
(in  an  application]  ►drawn  to  an 
invention  claimed  in  another 
application  or  patent-^  for  the  purpose 
of  an  interference  vdth  another 
application  or  a  patent.  ITie  apphcant  to 
whom  the  claim  is  suggested  shall 


amend  the  application  by  presenting  the 
suggested  claim  within  a  time  specified 
by  the  examiner,  not  less  than  one 
month.  Failure  or  refusal  of  an  applicant 
to  timely  present  the  suggested  claim 
shall  be  taken  without  further  action  as 
a  disclaimer  by  the  applicant  of  the 
invention  defined  by  the  suggested 
claim.  At  the  time  the  suggested  claim 
is  presented,  the  applicant  may  also  (1) 
call  the  examiner's  attention  to  other 
claims  already  in  the  application  or 
which  are  presented  with  the  suggested 
claim  and  (2)  explain  why  the  other 
claims  (would  be  more  appropriate  to] 
►should"^  be  included  in  any 
interference  which  may  be  declared. 
***** 

9.  Section  1.606  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .606    Interference  l>etween  an 
application  and  a  patent;  subject  matter  of 
the  interference. 

Before  an  interference  is  declared 
between  an  application  and  an 
unexpired  patent,  an  examiner  must 
determine  that  there  is  interfering 
subject  matter  claimed  in  the 
application  and  the  patent  which  is 
patentable  to  the  applicant  subject  to  a 
judgment  in  the  interference.  The 
interfering  subject  matter  will  be 
defined  by  one  or  more  counts.  (Each 
count  shall  define  a  separate  patentable 
invention.]  ►The*^  [Any]  apphcation 
must  contain,  or  be  amended  to  contain, 
at  least  one  ►patentable-^  claim  which 
corresponds  to  each  count.  ►The  claim 
in  the  application  need  not  be.  and  most 
often  will  not  be.  identical  to  a  claim  in 
the  patent.-^  All  claims  in  the 
application  and  patent  which  define  the 
same  patentable  invention  as  a  count 
shall  be  designated  to  correspond  to  the 
count.  At  the  time  an  interference  is 
initially  declared  (§1.611).  e  count  shall 
not  be  narrower  in  scope  than  any 
patent  claim  which  corresponds  to  the 
count  and  any  single  patent  claim  wrill 
be  presmned.  subject  to  a  motion  under 
§  1.633(c).  not  to  contain  separate 
patentable  inventions. 

10.  Section  1.607  is  proposed  to  be 
amended  by  revising  paragraph  (a)(4) 
and  adding  a  new  paragraph  (a)(6)  to 
read  as  follows: 

§  1 .607    Request  by  applicant  for 
interference  with  patent 

(a)   •   •   • 

(4)  Presenting  at  least  one  claim 
corresponding  to  the  proposed  count  or 
identifying  at  least  one  claim  already 
pending  in  [his  or  her]  ►its-^ 
application  that  corresponds  to  the 
proposed  count,  and.  if  any  claim  of  the 
patent  or  application  identified  as 
corresponding  to  the  proposed  count 
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due>  nut  i.urrt)S(iuiHl  exactly  tu  tiio 
proposed  count,  explaining  why  each 
such  claim  corresponds  to  the  proposed 
count,  and 

(5)   •    •   • 

►(6)  Kxplaining  how  the 
requin^ments  of  35  U.S.C.  135(b)  are 
met,  if  the  claim  presented  or  identified 
under  paragraph  (a)(4)  of  this  section 
was  not  present  in  the  application  imtil 
more  than  one  vear  after  the  issue  date 
of  the  patent.-^ 
•        •        •        •        • 

11.  .Section  1.608  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  thereof  to  read  as  follows: 

§  1 .608    lnterf«r«nc«  between  an 
application  and  a  patant,  prima  facie 
showing  by  applicant 

(u)  When  the  (earlier  of  the  fihng  date 
orl  effective  filing  date  of  an  application 
is  thrtH?  months  or  less  after  the  (earlier 
of  the  filing  date  or|  effective  filing  date 
of  a  patent,  (the  applicant.]  before  an 
interference  will  be  declared,  ►either 
the  applicant  or  the  applicant's  attr)mey 
or  agent  of  retiord"^  shall  file  (an 
affidavit]  ►a  statement'^  alleging  that 
there  is  a  basis  upon  which  ►the-^ 
applicant  is  entitled  to  a  judgment 
relative  to  the  patentee. 

(b)  When  the  (earlier  of  the  filing  date 
or  the]  effective  filing  date  of  an 
application  is  mora  than  three  months 
after  the  (earlier  of  the  filing  date  or 
the]  effective  filing  date  (under  35 
U  S.C.  120|  of  a  patent,  the  applicant. 
before  an  interference  will  be  declared, 
shall  file  (1)  evidence  which  may 
consist  of  patents  or  printed 
publications,  other  documents,  and  one 
or  more  affidavits  which  demonstrate 
that  applicant  is  prima  facie  entitled  to 
a  judgment  relative  to  the  patentee  and 
(2)  an  explanation  stating  with 
particularity  the  basis  upon  which  the 
applicant  is  prima  facie  entitled  to  the 
judgment.  Where  ihe  basis  upon  which 
an  applicant  is  entitled  to  judgment 
relative  to  a  patentee  is  priority  of 
invention,  the  evidence  shall  include 
affidavits  by  the  applicant,  if  possible, 
and  one  or  rnc»re  corroborating 
witnesses,  supported  by  documentary 
evidence,  if  aval'     '  h  setting  out  a 

f.utual  des(.riptii  ^  and 

circumstances  performed  or  observed  bv 
the  affiant,  whic  h  collectively  would 
prima  facie  entitle  the  applicant  to 
judgment  on  priority  with  respet  t  to  the 
(earlier  of  the  filing  date  or]  efftjctive 
filing  date  of  the  patent.  To  facilitate 
preparation  of  a  record  (§  1.653  (g)  and 
(hj)  for  final  hearing,  an  applicant 
should  file  affidavits  on  paper  which  is 
►21.8  by  27.9  cm.  (8'/^  x  11  inches)-^ 
iHVj  X  11  inches  (21.8  by  27.9  cm  )1 
The  significance  of  any  printed 


puLliLdtiun  or  oilier  du(.ujneut  which  is 
self-authenticating  within  the  meaning 
of  Rule  902  of  the  Federal  Rules  of 
Evidence  or  §  1.671(d)  and  any  patent 
shall  be  discussed  in  an  affidavit  or  the 
explanation.  Any  printed  publication  or 
other  document  which  is  not  self- 
authenticating  shall  be  authenticated 
and  discussed  with  particularity  in  an 
affidavit.  Upon  a  showing  of  ►good'^ 
(sufficient]  cause,  an  affidavit  may  be 
based  on  information  and  belief.  If  an 
examiner  finds  an  application  to  be  in 
condition  for  det:ldration  of  an 
interference,  the  examiner  will  consider 
the  evidence  and  explanation  only  to 
the  extent  of  determining  whether  a 
basis  upon  which  the  application  would 
be  entitled  to  a  judgment  relative  to  the 
patentee  is  alleged  and.  if  a  basis  is 
alleged,  an  interference  may  be 
declared. 

12.  Section  1.609  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2) 
and  (t))(.t)  to  read  as  follows: 

§  1 .609    Preparation  of  Interterence  papers 
by  examiner. 

•  •         *         •         • 

(b)   •    •    • 

(2)  The  claims  of  any  application  or 
patent  which  correspond  to  each  count, 
stating  whether  the  claims  correspond 
exactly  or  substantially  to  each  count 
►and  an  explanation  why  each  claim 
designated  as  corresponding  to  a  r;ount 
is  directed  to  the  same  patentable 
invention  as  the  count-^  ; 

(3)  The  claims  in  any  application  ►or 
patent'^  which  (are  deemed  by  Ihe 
examiner  to  be  patentable  over  any] 
►do  not  correspond  to  each-^  count 
►and  an  explanation  why  each  claim 
designated  as  not  corresponding  to  a 
count  is  not  directed  to  the  same 
patentable  invention  as  the  count-^ ; 
and 

•  ~      •         *         •         • 

13.  Section  1.610  is  proposed  lobe 
amended  by  revising  the  section 
heading  and  paragraphs  (a)  through  (e) 
to  read  as  follows: 

§1610    Assignment  of  interference  to 
^adrrlnistratlve  patent  judge -<  (exammer- 
In-chief  I.  time  period  for  completing 
interterence. 

(a)  Each  interference  w  ill  be  d»K.lared 
by  an  ►administrative  patent  judge-^ 
(examincr-in-chief]  w  ho  may  enter  all 
interlocutory  orders  in  the  interference, 
except  that  only  (a  panel  consisting  of 
at  least  three  members  of)  the  Board 
shall  (1)  hear  oral  argument  at  final 
hearing,  (2)  enter  a  decision  under 
ti^  1  617,  ►l.640(e)"^  (1.640(c)  or  (e)]. 
1  652.  1.656(i)or  1  658  or  (3)  enter  any 
other  order  which  terminates  the 
interference. 


\^  necessary,  another 
►^  :;:unistrative  patent  judge-^ 
(examiner-in-chief]  may  act  in  place  of 
the  one  who  declared  the  interference. 
(Unless  otherwise  provided  in  this 
section,  at  J  ►Af^lhe  discretion  of  the 
examiner-in-chief  assigned  to  the 
interference,  a  panel  consisting  of  two 
or  more  members  of  the  Board  may 
enter  interlocutory  orders. 

(c)  Unless  otherwrise  provided  in  this 
subpart,  times  for  taking  action  by  a 
party  in  the  interference  will  be  set  on 
a  case-by-case  basis  by  the 
►administrative  patent  judge-^ 
(examiner-in-chief)  assigned  to  the 
interference.  Times  for  taking  action 
shall  be  set  and  the  ►administrative 
patent  judge'^  (examiner-in-chief) 
shall  exercise  control  over  the 
interference  such  that  the  pendency  of 
the  interference  before  the  Board  does 
not  normally  exceed  two  years. 

(d)  An  ►administrative  patent 
judge"^  (examiner-in-chief)  may  hold  a 
conference  with  the  parties  to  consider: 
(1)  Simplification  of  any  issues,  (2)  the 
necessity  or  desirability  of  amendments 
to  counts.  (3)  the  possibility  of  obtaining 
admissions  of  fact  and  genuineness  of 
documents  which  will  avoid 
unnecessary  proof,  (4)  any  limitations 
on  the  number  of  expert  witnesses,  (5) 
the  time  and  place  for  conducting  a 
deposition  (§  1.673(g)).  and  (6)  any  other 
matter  as  may  aid  in  the  disposition  of 
the  interference.  After  a  conference,  the 
►administrative  patent  judge-^ 
(examiner-in-chief)  may  enter  any 
order  which  may  be  appropriate. 

(e)  The  ►administrative  patent 
judge-^  (examiner-in-chief)  may 
determine  a  proper  course  of  conduct  in 
an  interference  for  any  situation  not 
specifically  covered  by  this  part. 

14.  Section  1.611  is  proposed  to  be 
amended  by  redesignating  paragraph 
(c)(8)  as  paragraph  (c)(9),  adding  a  new 
paragraph  (c)(8)  and  revising  paragraphs 
(b),  (c)(8)  and  (d)  to  read  as  follows: 

§  1.61 1     Declaration  of  Interterence. 

•         •         «         *         * 

(Ij)  When  8  notice  of  declaration  is 
returned  to  the  Patent  and  Trademark 
Office  undelivered,  or  in  any  other 
circumstance  where  appropriate,  an 
►  administrative  patent  judge-^ 
(examiner-in-chief)  may  (1)  send  a 
copy  of  the  notice  to  a  patentee  named 
in  a  patent  involved  in  an  interference 
or  the  patentee's  assignee  of  record  in 
the  Patent  and  Trademark  Office  or  (2) 
order  publication  of  an  appropriate 
notice  in  the  Official  Gazette. 

(c)*   *   • 

(7)  The  claim  or  claims  of  any 
application  or  any  patent  which 
correspond  to  each  count;  (and) 


(8)  ►why  each  claim  designated  as 
corresponding  to  a  count  is  directed  to 
the  same  patentable  invention  as  the 
count  and  why  each  claim  designated  as 
not  corresponding  to  a  count  is  not 
directed  to  the  same  patentable 
invention  as  the  count;  and 

(9)  -M  The  order  of  the  parties. 

(d)  The  notice  of  declaration  may  also 
specify  the  time  for:  (1)  Filing  a 
preliminary  statement  as  provided  in 
§  1.621(a);  (2)  ►Serving-^  [serving) 
notice  that  a  preliminary  statement  has 
been  filed  as  provided  in  §  1.621(b);  and 
(3)  ►Filing"^  (filing)  preliminary 
motions  authorized  by  §  1.633, 
oppositions  to  the  motions,  and  replies 
to  the  opjxjsitions. 

15.  Section  1.612  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 .61 2    Access  to  applications. 

(a)  After  an  interference  is  declared, 
each  party  shall  have  access  to  and  may 
obtain  copies  of  the  files  of  any 
application  set  out  in  the  notice 
declaring  the  interference,  except  for 
affidavits  filed  under  §  1.131  and  any 
evidence  and  explanation  under  §  1.608 
filed  separate  from  an  amendment.  A 
party  seeking  access  to  any  abandoned 
or  pending  application  referred  to  in  the 
(opposing  party's)  ►opponent's-^ 
involved  application  or  access  to  any 
pending  application  referred  to  in  the 
(opposing  party's)  ►opponent's'^ 
patent  must  file  a  motion  under  §  1.635. 
►See  §  1.11(e)  concerning  public  access 
to  interference  files. ■^ 

*  •        •        •        • 

16.  Section  1.613  is  proposed  to  be 
amended  by  revising  paragraphs  (c)  and 
(d)  to  read  as  follows: 

§1.613    Lead  attorney,  same  attorney 
represenUng  dtHerent  parties  in  an 
interference,  witt*arawal  of  attorney  or 

agent. 

*  *         *         «         * 

(c)  An  ►administrative  patent 
judge-^  (examiner-in-chief)  may  make 
necessary  inquiry  to  determine  whether 
an  attorney  or  agent  should  be 
disqualified  from  representing  a  party  in 
an  interference.  If  an  ►administrative 
patent  judge*^  (examiner-in-chief)  is  of 
the  opinion  that  an  attorney  or  agent 
should  be  disqualified,  the 
►administrative  patent  judge-^ 
(examiner-in-chief)  shall  refer  the 
matter  to  the  Commissioner.  The 
Commissioner  will  make  a  final 
decision  as  to  whether  any  attorney  or 
agent  should  be  disqualified. 

(d)  No  attorney  or  agent  of  record  in 
an  interference  may  withdraw  as 
attorney  or  agent  of  record  except  with 


the  approval  of  an  ►administrative 
patent  judge-^  (examiner-in-chief)  and 
after  reasonable  notice  to  the  party  on 
whose  behalf  the  attorney  or  agent  has 
appeared.  A  request  to  withdraw  as 
attorney  or  agent  of  record  in  an 
interference  shall  be  made  by  motion 
(§1.635). 

17.  Section  1.614  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(c)  to  read  as  follows: 

§  1.614    Jurisdiction  over  Interference. 

(a)  The  Board  ►acquires-^  (shall 
assume]  jurisdiction  over  an 
interference  when  the  interference  is 
declared  under  §  1.611. 

*        •        •        •        • 

(c)  The  examiner  shall  have 
jurisdiction  over  any  pending 
application  until  the  interference  is 
declared.  An  ►administrative  patent 
judge'^  (examiner-in-chief),  where 
appropriate,  may  for  a  limited  purpose 
restore  jurisdiction  to  the  examiner  over 
any  application  involved  in  the 
interference. 

18.  Section  1.615  is  proposed  lobe 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§1.615    Suspension  of  ex  parte 
prosecution 

(a)  When  an  interference  is  declared, 
ex  parte  prosecution  of  an  application 
involved  in  the  interference  is 
suspended.  Amendments  and  other 
papers  related  to  the  application 
received  during  pendency  of  the 
interference  will  not  be  entered  or 
considered  in  the  interference  without 
the  consent  of  an  ►administrative 
patent  judge-^  [examiner-in-chief). 

(b)  Ex  parte  prosecution  as  to 
specified  matters  may  be  continued 
concurrently  with  the  interference  with 
consent  of  the  ►administrative  patent 
judge-^  (examiner-in-chief). 

19.  Section  1.616  is  proposed  to  be 
amended  by  revising  the  section 
heading,  introductory  text  and 
paragraphs  (a)  through  (e)  to  read  as 
follows  and  by  adding  new  paragraphs 
(b)  and  (c)  to  read  as  follows: 

§  1.616    Sanctions  for  failure  to  comply 
with  rules  or  order  ►or  for  taking  or 
mamtatnirtg  a  frivoious  posttlon-<ii 

►(a)"^  An  ►administrative  patent 
judge-^  [examiner-in-chief]  or  the 
Board  may  impose  an  appropriate 
sanction  against  a  party  who  fails  to 
comply  with  the  regulations  of  this  part 
or  any  order  entered  by  an 
►administrative  patent  judge-^ 
[examiner-in-chief]  or  the  Board.  An 
appropriate  sanction  may  include 
among  others  entry  of  an  order: 


►(l)-^  [(a))  Holding  certain  facts  to 
have  been  established  in  the 
interference; 

►(2)-^  [(b))  Precluding  a  party  from 
filing  a  ►paper^  [motion  or  a 
preliminary  statement); 

►(3)"^  [(c))  Precluding  a  party  from 
presenting  or  contesting  a  particular 
issue; 

►(4)"^  [(d))  Precluding  a  party  from 
requesting,  obtaining,  or  opposing 
discovery;  (or) 

►(5)"^  ((e))  ►Awarding 
compensatory  expanses  and/or 
compensatory  attorney  fees;  or 

(6)"^  Granting  judgment  in  the 
interference. 

►(b)  An  administrative  patent  judge 
or  the  Board  may  impose  a  sanction, 
including  a  sanction  in  the  form  of 
compensatory  expenses  and/or 
compensatory  attorney  fees,  against  a 
party  for  taking  or  maintaining  a 
frivolous  position. 

(c)  To  the  extent  that  any  information 
under  the  control  of  an  individual  or 
entity  located  in  a  NAFTA  country 
concerning  knowledge,  use,  or  other 
activity  relevant  to  proving  or 
disproving  a  date  of  invention  has  been 
ordered  to  be  produced  by  an 
administrative  patent  judge  or  the  Board 
(§  1.671(h)),  but  has  not  been  produced 
for  use  in  the  interference  to  the  same 
extent  as  such  information  could  be 
made  available  in  the  United  States,  the 
administrative  patent  judge  or  the  Board 
shall  draw  such  adverse  inferences  as 
may  be  appropriate  under  the 
circumstances,  or  take  such  other  action 
permitted  by  statute,  rule,  or  regulation, 
in  favor  of  the  party  that  requested  the 
information  in  the  interference, 
including  imposition  of  appropriate 
sanctions  under  paragraph  (a)  of  this 
section.-^ 

20.  Section  1.617  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
(d).  (e),  (g)  and  (h)  to  read  as  follows: 

§1.617    Summary  judgment  against 
applicant 

(a)  An  ►administrative  patent 
judge"^  [examiner-in-chief)  shall 
review  any  evidence  filed  by  an 
applicant  imder  §  1.608(b)  to  determine 
if  the  applicant  is  prima  facie  entitled 
to  a  judgment  relative  to  the  patentee.  If 
the  ►administrative  patent  judge*^ 
[examiner-in-chief]  determines  that  the 
evidence  shows  the  apphcant  is  prima 
facie  entitled  to  a  judgment  relative  to 
the  patentee,  the  interference  shall 
proceed  in  the  normal  manner  under  the 
regulations  of  this  part.  If  in  the  opinion 
of  the  ►administrative  patent  judge*^ 
[examiner-in-chief]  the  evidence  fails 
.  to  show  that  the  apphcant  is  prima  facie 
entitled  to  a  judgment  relative  to  the 
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patentee,  the  ^administrative  patent 
judge-^lexaminer-in-chiefj  shall, 
concurrently  with  the  notice  declaring 
the  interference,  enter  an  order  stating 
the  reasons  for  the  opinion  and 
directing  the  applicant,  within  a  time 
set  in  the  order,  to  show  cause  why 
summary  judgment  should  not  be 
entered  against  the  applicant. 

(bl  The  applicant  may  file  a  response 
to  the  order  ►.  which  may  include  an 
appropriate  preliminary  motion  under 
<»  1.633(c).  (f)  or  (g).'^  and  state  any 
reasons  why  summary  judgment  should 
not  be  entered.  Any  request  by  the 
applicant  for  a  hcMrtng  before  the  Board 
shall  be  made  in  the  response. 
Additional  evidence  shall  not  be ' 
presented  by  the  applicant  or 
considered  by  the  Board  unless  the 
applicant  shows  good  cause  why  any 
additional  evidence  was  not  initially 
presented  with  the  evidence  filed  under 
tj  1  608(b).  At  the  time  an  applicant  files 
a^sponse.  the  applicant  shall  serve  a 
copy  of  any  evidence  filed  under 
§  1.608(b)  and  this  paragraph. 

•  •        •         •        • 

(d)  If  a  response  is  timely  filed  by  the 
applicant,  all  opponents  may  file  a 
statement  ►and  may  oppose  any 
preliminary  motion  filed  under 

§  1.633(c).  (f)  or  (g)  by  the  applicant-^ 
within  a  time  set  by  the 
►adminsitrative  patent  judge-^ 
Cexaminer-in-chiefl  The  statement  may 
set  forth  views  as  to  why  summary 
judgment  should  be  granted  against  the 
applicant,  but  the  statement  shall  be 
limited  to  discussing  why  all  the 
evidence  presented  by  the  applicant 
does  not  overcome  the  reasons  given  by 
the  ►administrative  patent  judge*^ 
lexaminer-in-chiefl  for  issuing  the 
order  to  show  cause.  ►Except  as 
required  to  oppose  a  motion  under 
§  1.633(c).  (f)  or  (g)  by  the  applicant, 
evidence-^  lEvidencel  shall  not  be 
filed  by  any  opponent.  An  opponent 
may  not  request  a  hearing. 

(e)  Within  a  time  authorized  by  the 
►administrative  patent  judge-^ 
lexaminer-in-chiefl.  an  applicant  may 
file  a  reply  to  any  statement  ►or 
opposition'^  filed  by  any  opponent. 

•  •        •        •        • 

(g)  If  a  response  by  the  applicant  is 
timely  filed,  the  ►administrative  patent 
judge-^  lexaminer-in-chiefl  or  the 
Board  shall  decide  whether  the 
evidence  submitted  under  §  1  608(b) 
and  any  additional  evidence  properly 
submitted  under  ►paragraphs-^ 
Iparagraphl  (b)  ►and  (e)-^  of  this 
section  shows  that  the  applicant  is 
prima  facie  entitled  to  a  judgment 
relative  to  the  patentee.  If  the  applicant 
is  not  prima  facie  entitled  to  a  judgment 


relative  to  the  patentee,  the  Board  shall 
enter  a  final  decision  granting  summary 
judgment  against  the  applicant. 
Otherwise,  an  interlocutory  order  shall 
be  entered  authorizing  the  interference 
to  proceed  in  the  normal  manner  under 
the  regulations  of  this  subpart. 

(h)  Only  an  applicant  vvho  filed 
evidence  under  §  1.608(b)  may  requests 
a  hearing.  If  that  applicant  requests  a 
hearing,  the  Board  may  hold  a  hearing 
prior  to  entry  of  a  decision  under 

Paragraph  (g)  of  this  section.  The 
•^administrative  patent  judge-^ 
[examiner-in-chiefl  shall  set  a  date  and 
time  for  the  hearing.  Unless  otherwise 
ordered  by  the  ►administrative  patent 
judge-^  lexaminer-in-chiefj  or  the 
Board,  the  applicant  and  any  opponent 
will  each  be  entitled  to  no  more  than  30 
minutes  of  oral  argument  at  the  hearing. 

21.  vSection  1.618  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§1.61R    Return  of  unauthorized  papers. 

(a)  ►An  administrative  patent  judge 
or  the  Board  shall  enter  an  order 
directing  the-^  [The  Patent  and 
Trademark  Office  shall]  return  to  a 
party  ►of'^  any  paper  presented  by  the 
party  when  the  filing  of  the  paper  is  not 
authorized  by.  or  is  not  in  compliance 
with  the  requirements,  this  subpart.  Any 
paper  returned  will  not  thereafter  be 
considered  fby  the  Patent  and 
Trademark  Office]  in  the  interference.  A 
party  may  be  permitted  to  file  a 
corrected  paper  under  such  conditions 
as  may  be  deemed  appropriate  by  an 
►administrative  patent  judge-^ 
lexaminer-in-chiefl. 

•  •        •        *        • 

22.  Section  1.621  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows; 

§  1 .621     Preliminary  statement,  time  for 
filing,  notice  of  filing. 

•  •         »         •         • 

(b)  When  a  party  files  a  preliminary 
statement,  the  party  shall  also 
simultaneously  file  and  serve  on  all 
opponents  in  the  interference  a  notice 
stating  that  a  preliminary  statement  has 
been  filed.  A  copy  of  the  preliminary 
statement  need  not  be  served  until 
ordered  by  the  ►administrative  patent 
judge-^  [examiner-in-chiefl. 

23.  Section  1.622  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1  622    Preliminary  statement,  who  made 
Invention,  where  invenOon  made 

***** 

(b)  The  preliminary  statement  shall 
state  whether  the  invention  was  made  in 
the  United  States  ►,  a  NAFTA  country 


(and,  if  so,  which  NAFTA  country),-^  or 
[abroad]  ►in  a  non-NAFTA  country*^ 
If  made  ►in  a  non-NAFTA  country-^ 
[abroad],  the  preliminary  statement 
shall  state  whether  the  party  is  entitled 
to  the  benefit  of  the  second  sentence  of 
35  U.S.C.  104. 

24.  Section  1.623  is  proposed  to  be 
amended  by  revising  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§  1.623     Preliminary  statement;  Invention 
made  in  United  States  ►or  a  NAFTA 
country-^ 

(a)  When  the  invention  was  made  in 
the  United  States  ►or  a  NAFTA 
country.-^  or  a  party  is  entitled  to  the 
benefit  of  the  second  sentence  of  35 
U.S.C.  104,  the  preliminary  statement 
must  state  the  following  facts  as  to  the 
invention  defined  by  each  count: 
*        *         •         •        • 

25.  Section  1.624  is  proposed  to  be 
amended  by  revising  the  section 
heading  and  paragraphs  (a),  (a)(1) 
through  (a)(6)  and  (c)  to  read  as  follows: 

§  1.624    Preliminary  statement;  invention 
made  (abroadj  ►in  a  non-NAFTA 
country^ 

(a)  When  the  invention  was  made 
►in  a  non-NAFTA  county-^  [abroad] 
and  a  party  intends  to  rely  on 
introduction  of  the  invention  into  the 
United  States  ►or  a  NAFTA  country^, 
the  preliminary  statement  must  state  the 
following  facts  as  to  the  invention 
defined  by  each  count: 

(1)  The  date  on  which  a  drawing  of 
the  invention  was  first  introduced  info 
the  United  States  ►or  a  NAFTA 
coimtry-^ 

(2)  The  date  on  which  a  written 
description  of  the  invention  was  first 
introduced  into  the  United  States  ►or 
a  NAFTA  country-^ 

(3)  The  date  on  which  the  invention 
was  first  disclosed  to  another  p>erson  in 
the  United  States  ►or  a  NAFTA 
country-^. 

(4)  The  date  on  which  the  Inventor's 
conception  of  the  invention  was  first 
introduced  into  the  United  States  ►or 
a  NAFTA  country^ 

(5)  The  date  on  which  an  actual 
reduction  to  practice  of  the  invention 
was  first  introduced  into  the  United 
States  ►or  a  NAFTA  country-^  If  an 
actual  reduction  to  practice  of  the 
invention  was  not  introduced  into  the 
United  States  ►or  a  NAFTA  country-^, 
the  preliminary  amendment  shall  so 
state. 

(6)  The  date  after  introduction  of  the 
inventor's  conception  into  the  United 
States  ►or  a  NAFTA  country-^  when 
active  exercise  of  reasonable  diligence 
in  the  United  States  ►or  a  NAFTA 


country-^  toward  reducing  the 
invention  to  practice  began. 

***** 

(c)  When  a  party  alleges  under 
paragraph  (a)(1)  of  this  section  that  a 
drawing  was  introduced  into  the  United 
States  ►or  a  NAFTA  country,-^  a  copy 
of  that  drawing  shall  be  filed  with  and 
identified  in  the  preliminary  statement. 
When  a  party  alleges  under  paragraph 
(a)(2)  of  this  section  that  a  written 
description  of  the  invention  was 
introduced  into  the  United  States  ►or 
a  NAFTA  country."^  a  copy  of  that 
written  description  shall  be  filed  with 
and  identified  in  the  preliminary 
statement.  See  §  1.628(b)  when  a  copy  of 
the  first  drawing  or  first  written 
description  introduced  in  the  United 
States  ►or  a  NAFFA  country"^  cannot 
be  filed  with  the  preliminary  statement. 

26.  Section  1.625  is  proposed  to  be 
amended  by  revising  paragraph  (a) 
introductory  test  to  read  as  follows: 

§  1 .625    Preliminary  statement;  derivation 
by  an  opponent. 

(a)  When  [the  invention  was  made  in 
the  United  Stales  or  abroad  and]  a  party 
intends  to  prove  derivation  by  an 
opponent  from  the  party,  the 
preliminary  statement  must  state  the 
following  as  to  the  invention  defined  by 
each  count: 
***** 

27.  Section  1.626  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .626    Preliminary  statement;  earlier 
application. 

When  a  party  does  not  intend  to 
present  evidence  to  prove  a  conception 
or  an  actual  reduction  to  practice  and 
the  party  intends  to  rely  solely  on  the 
filing  date  of  an  earlier  ►filed-^ 
application  [filed  in  the  United  States 
or  abroad]  to  prove  a  constructive 
reduction  to  practice,  the  preliminary 
statement  may  so  state  and  identify  the 
earlier  ►filed"^  application  with 
particularity. 

28.  Section  1.627  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1.627    Prellmirary  statement;  sealing 
l>efore  filing,  opening  of  statement. 

«         •         •         »         « 

(b)  A  preliminary  statement  may  be 
opened  only  at  the  direction  of  an 
►administrative  patent  judge"^ 
lexaminer-in-chief]. 

29.  Section  1.628  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
{b)(2)  to  read  as  follows: 

§  1  628    Preliminary  statement;  correction 
of  error. 

(a)  A  material  error  arising  through 
inadvertence  or  mistake  in  cormection 


VNith  (1)  a  preliminary  statement  or  (2) 
drawings  or  a  written  description 
submitted  therewith  or  omitted 
therefrom,  may  be  corrected  by  a  motion 
(§  1.635)  for  leave  to  file  a  corrected 
statement.  The  motion  shall  be 
supported  by  an  affidavit  ►stating  the 
date  the  error  was  first  discovered,-^ 
[and  shall  show  that  tlie  correction  is 
essential  to  the  ends  of  justice  and] 
shall  be  accompanied  by  the  corrected 
statement  [.  The  motion]  ►and-^  shall 
be  filed  as  soon  as  practical  after 
discovery  of  the  error,  ►if  filed  on  or 
after  the  date  set  by  the  administrative 
patent  judge  for  service  of  preliminary 
statements,  the  motion  shall  also  show 
that  correction  of  the  error  is  essential 
to  the  interest  of  justice."^ 

(b)*   *   * 

(2)  shall  attach  to  the  preliminary 
statement  the  earliest  drawing  or  written 
description  made  in  or  introduced  into 
the  United  States  ►or  a  NAFTA 
country^  which  is  available.  The  party 
shall  file  a  motion  (§  1.635)  to  amend  its 
preliminary  statement  promptly  after 
the  first  drawing,  first  written 
description,  or  drawing  or  written 
description  first  introduced  into  the 
United  States  ►or  a  NAFTA  country  -^ 
becomes  available.  A  copy  of  the 
drawing  or  written  description  may  be 
obtained,  where  appropriate,  by  a 
motion  (§  1.635)  for  additional 
discovery  under  §  1.687  or  during  a 
testimony  period. 

30.  Section  1.629  is  proposed  to  be 
amended  by  revising  paragraphs  (a), 
(c)(1)  and  (d)  to  read  as  follows: 

§  1 .629    Effect  of  preliminary  statement 

(a)  A  party  shall  be  strictly  held  to  any 
date  alleged  in  the  preliminary 
statement.  Doubts  as  to  (1)  definiteness 
or  sufficiency  of  any  allegation  in  a 
preliminary  statement  or  (2)  compliance 
with  formal  requirements  will  be 
resolved  against  the  party  filing  the 
statement  by  restricting  the  party  to  [the 
earlier  of]  its  [filing  date  or]  effective 
filing  date  or  to  the  latest  date  of  a 
period  alleged  in  the  preliminary 
statement  [.]  as  may  be  appropriate.  A 
party  may  not  correct  a  preliminary 
statement  except  as  provided  by  §  1.628. 
*        *        •        •        « 

(c)  *  *   * 

(1)  Shall  be  restricted  to  the  [earlier 
of  the]  party's  [filing  date  or]  effective 
filing  date  and 

***** 

(d)  If  a  party  files  a  preliminary 
statement  which  contains  an  allegation 
of  a  date  of  first  drawing  or  first  written 
description  and  the  party  does  not  file 
a  copy  of  the  first  drawing  or  written 
description  with  the  preliminary 


statement  as  required  bv  §  1.623(c), 
§  1.624(c),  or  §  1.625(c).' the  party  will  be 
restricted  to  the  [earlier  of  the]  party's 
[filing  date  or]  effective  filing  date  as  to 
that  allegation  unless  the  party  complies 
with  §  1.628(b).  The  content  of  any 
drawing  or  written  description 
submitted  with  a  preliminary  statement 
will  not  normally  be  evaluated  or 
considered  by  the  Board. 
*        *        «        *        • 

31.  Section  1.630  is  proposed  to  be 
revised  to  read  as  follows: 

§  1.630    Reliance  on  earlier  application. 

A  party  shall  not  be  entitled  to  rely  on 
the  filing  date  of  an  earlier  ►filed-^ 
apphcation  [filed  in  the  United  States 
or  abroad]  unless  (a)  the  earlier 
application  is  identified  (§  1.611(c)(5)) 
in  the  notice  declaring  the  interference 
or  (b)  the  party  files  a  preliminary 
motion  under  §  1.633  seeking  the  benefit 
of  the  filing  date  of  the  earlier 
application. 

32.  Section  1.631  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1.631    Access  to  preliminary  statement, 
service  of  preliminary  statement. 

(a)  Unless  otherwise  ordered  by  an 
►administrative  patent  judge-^ 
[examiner-in-chiefl  on  preliminary- 
motions  filed  under  §  1.633.  any 
preliminary  statement  filed  under 
§  1.621(a)  shall  be  opened  to  inspection 
by  the  senior  party  and  any  junior  party 
who  filed  a  preliminary  statement. 
Within  a  time  set  by  the 
►administrative  patent  judge-^ 
[examiner-in-chief],  a  party  shall  serve 
a  copy  of  its  preliminary  statement  on 
each  opponent  who  served  a  notice 
under  §  1.621(b). 
***** 

33.  Section  1.632  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .632    Notice  of  Intent  to  argue 
abandonment,  suppression  or  concealment 
by  opponent 

A  notice  shall  be  filed  by  a  party  who 
intends  to  argue  that  an  opponent  has 
abandoned,  suppressed  ►,-^  or 
concealed  an  actual  reduction  to 
practice  (35  U.S.C.  102(g)).  A  party  will 
not  be  permitted  to  argue  abandonment, 
suppression,  or  concealment  by  an 
opponent  unless  the  notice  is  timely 
filed.  Unless  authorized  otherwise  by  an 
►administrative  patent  judge-^ 
[examiner-in-chiefl,  a  notice  is  timely 
when  filed  within  ten  (10)  days 
►after^  [of]  the  close  of  the 
testimony-in-chief  of  the  opponent. 

34.  Section  1.633  is  proposed  to  be 
amended  by  revising  paragraphs  (a). 
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(a)(1).  (aH2).(bM2)  (0.  (g)aj»j  ,,j  u.  m<i.i 
as  follows: 

9  t.t33    Prmthulnary  rnotfons. 

•         »         •         «         • 

fa)  A  motion  for  judgment 

►  .jgainst-^  Ion  the  ground  that  1  an 
'jpporifnt's  claim  corresponding  to  a 
fount  ►on  the  ground  that  the  cJaira'^ 

[lot  patentable  to  the  opponent.  In 
^iieciding  an  issue  raised  in-^ 
Idelemiiningl  a  motion  filed  under  this 
paragraph,  a  claim  fmayl^'wili'^bc 
constnied  (by  reference  to  the  prior  art 
of  record  1  ►in  light  of  the  specification 
of  the  application  or  patent  in  whic  h  it 
appears-*!  A  motion  under  this 
paraernph  shall  not  be  based  mi. 

(it  Priority  of  invention  lofthe 
suhjerf  maner  of  a  count]  by  the  moving 
party  as  against  any  opponent  or 

(2)^Dirnvatioii'^  Iderivationl  of  the 

►  inveif  .on-^  f  sub)ect  matter  of  a 
count  I  bv  tin  opponent  from  the  moving 
party.  See  1.637(a). 

Oj)*  •  • 

(2)  no  claim  of  a  party  which 
corresponds  to  a  count  Is  identical  to 
any  claim  of  an  opponent  which 
corresponds  to  that  count.  See 
§  1.637(a)  ►When  claims  of  opponents 
are  presented  in  "means  phis  function" 
fonnat.  it  mav  be  possible  for  the  daims 
of  the  opponents  not  to  defiiM  the  nme 
patentable  invention  even  though  the 
claims  contain  the  same  btoral 
wording/^ 

•  •         •         •         • 

(f)  A  motion  to  be  acxonled  the 
benefit  of  the  fihng  dale  of  an  earlier 
►filod-^  application  | filed  in  the 
United  States  or  abroad]  See  §  1  637  (a) 
and  (f) 

'  (gj  A  motion  to  attack  the  benefit 
accorded  an  opponent  in  the  notice 
declaring  the  interference  of  the  filing 
date  of  an  earlier  ►filed'^  application 
I  filed  in  the  United  States  or  abroad). 
.See  §1.637  (a)  and  (g). 

•  •         •         •         • 

(i)  When  a  motion  Is  filed  under 
paragraph  (a),  (b),  or  (g)  of  this  section, 
an  opponent,  in  addition  to  opposing 
the  motion,  may  file  a  motion  to 
r»!define  the  interfering  subject  matter 
under  paragraph  (c)  of  this  section  for] 
►."^a  motion  to  substitute  a  different 
tipplication  under  paragraph  (d)  of  this 
section  ►.  or  a  motion  to  add  a  reissue 
tipplication  to  the  interference  under 
paragraph  (h)  of  this  section-^ 

•  •        •        •        • 

35.  Section  1.636  is  proposed  to  be 
arnende<J  by  revising  p.iragraphs  (a) 
through  (d)  to  rand  ns  follows 

f  1  636    Motion*,  time  tor  NMng. 

(a)  A  preiiminary  motion  uadei 
§  1  633  (a)  through  (h)  shall  be  fiied 


vvu.niu  a  time  period  set  by  an 
►  administrative  patent  judged 
I  examiner- in -chief]. 

(b)  A  pnHiminary  motion  under 

%  1.633  (i)  or  (j)  shall  be  filed  within  20 
days  of  the  service  of  the  preliminary 
motion  under  §  1.633  (a),  (b).  (c)(1),  or 
(g)  unless  otherwise  ordered  by  an 
►administrative  patent  iudge*^ 
[examiner-in-chiefl. 

(c)  A  motion  under  §  1  634  shall  be 
diligently  filed  after  an  error  is 
discovered  in  the  inventorship  of  an 
apphcation  or  patent  involved  in  an 
interCeraoce  unless  otherwise  ordered 
buy  an  ►administrative  law  iudge*^ 
lexaminer  in-chief]. 

(d)  A  motion  under  §  1.635  shall  be 
filed  as  specified  in  this  subpart  or 
when  appropriate  unless  otherwise 
ordered  by  an  ►administrative  patent 
judged  lexaminer-in-chief] 

36.  Section  1.637  is  prop-jsed  lo.be 
amended  by  revising  paragraphs  (a),  (b). 
(c)(l)(v).  (c)(l)(vi).  (c)(2)(ii).  (c)(2)(iii), 
(c)(3Mii).  (c)(4)(i).  (cM4)(ii).  (d) 
introductory  text.  le)(l)(viii),  (e)(2)(vii), 
(0(2).  (h)(3);  (h)(4)  to  read  as  follows, 
deleting  paragraphs  (c)(2)(iv).  (cM3)iiii). 
(d)(4)  and  redesignating  them  as 
"Reserved."  and  adding  paragraphs 
(c)(l)(vii).  (e)ll)(ix).  (e]l2)(viii)  to  read  as 
follows: 

11.637    Conlent  ol  mottona. 

(n)  A  party  filing  a  motion  has  the 
burden  of  proof  to  show  that  it  is 
entitled  to  the  relief  sought  in  the 
motion.  ►Each"^  [Every J  motion  shall 
include  (1)  a  statement  of  the  precise 
relief  requested.  (2)  a  statement  of  the 
material  facts  in  support  of  the  motion 
►  preferably  in  numbered 
paragraphs-*^  and  (3)  a  full  staturaent  of 
the  reasons  why  the  relief  requested 
should  be  granted.  ►!(  a  party  files  a 
motion  for  judgment  under  §  1.633(a) 
against  an  opponent  based  on  the 
ground  of  unpatentability  over  prior  art. 
and  the  dates  of  the  cited  prior  art  are 
such  that  the  prior  art  appears  to  be 
applicable  to  Ihu  party,  it  will  be 
presumed,  without  regard  to  the  dates 
alleged  In  the  preliminary  statement  of 
the  party,  that  the  cited  prior  art  is 
applicable  to  the  party  unless  there  is 
included  with  the  motion  an 
explanation,  and  evidence  if 
appropriate,  as  to  why  the  prior  art  does 
not  apply  to  the  party.  If  the  motion  fails 
to  include  a  sufficient  explanation  or 
evidence,  the  piarty  will  not  be 
permitted  to  rely  on  any  such 
explanation  or  evidence  In  response  to 
or  in  any  subsequent  action  in  the 
Interference.-^ 

(b)  A  motion  under  |§]  ►^§1.633. 
1.634  or<  1 .635  shall  contain  a 
certificate  by  the  mo\dng  party  statinjj 


tnat  the  moving  party  has  conferred 
with  all  [opposing  parties] 
►opponents-^  in  an  effort  in  good  faith 
to  resolve  by  agreement  the  issues  raised 
by  the  motion.  ►The  certificate  shall 
indicate  that  the  reasons  and  facts  in 
support  of  the  motion  were  discussed 
with  each  opponent  and,  if  an  opponent 
has  indicated  that  it  will  oppose  the 
motion,  identify  the  issues  and/or  facts 
believed  to  be  in  dispute.-^  |A  moving 
party  shall  indicate  in  the  motion 
whether  any  other  party  plans  to  oppose 
the  motion.  J  The  provisions  of  this 
paragraph  do  not  apply  to  a  motion  to 
suppress  evidence  (§  1.656(h)). 

(c)  •  •  • 

(I)*** 

(v)  Show  that  each  proposed  count 
►is  patentable  over  the  prior  art  and-^ 
defines  a  separate  patentable  invention 
from  every  other  count  ►proposed  to 
remain*^  in  the  interference. 

(vi)  Be  accompanied  by  a  motion 
under  §  1.633(0  requesting  the  benefit  ol 
the  filing  date  of  any  earlier  ►Cled-^ 
apolication  [filed  in  the  United  States 
or  abroad]  ►,  if  benefit  of  the  earlier 
hied  appliration  is  desired  with  respect 
to  a  proposed  count-^. 

►(vii)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
filed  application  In  the  notice  of 
declaration  of  the  interference,  show 
why  the  opponent  is  not  entitled  to 
benefit  of  the  earlier  filed  application 
with  respect  to  the  proposed  count. 
Otherwise,  the  opponent  will  be 
presumed  to  be  entitled  to  the  benefit  of 
the  earlier  filed  application  with  respeti 
to  the  proposed  count. -^ 

(2)  •  •  ^ 

(ii)  Show  that  the  ►claim-^  proposed 
►to  be  amended-^  or  added  [claim] 
defines  the  same  patentable  invention  a.s 
the  count 

(iii)  Show  the  patentabihty  to  the 
applicant  of  each  ►claim  proposed  to 
be-^  amended  or  added  [claim]  and 
apply  the  terms  of  the  ►claim  proposed 
to  bo-^  amended  or  added  [claim]  to 
the  disclosure  of  the  application:  when 
n«K;essary  a  moving  party  applicant 
shall  file  with  the  nitition  [anj  ►a 
proposed-^  amendment  [making  the 
amended]  ►to  the  application 
amending  the  claim  corresponding  to 
the  count"^  or  [added]  ►adding  the 
proposed  additional-^  claim  to  the 
application. 

(iv)  ►Reserved.-^  [Be  accompanied 
by  a  motion  under  §  1 .633(0  requesting 
the  beijefit  of  the  filing  date  of  any 
earlier  application  filed  in  tiw  United 
States  or  abroad.] 

(3)  •  •  • 

(ii)  Show  the  claim  defines  the  same 
patetTtable  Invention  as  ►another  claim 
whose  designation  as  corresponding 


to-^  the  count  ►the  moving  party  does 
not  dispute-^. 

(iii)  ►Reserved.-^  [Be  accompanied 
by  a  motion  under  §  1.633(0  requesting 
the  benefit  of  the  filing  date  of  any 
earlier  application  filed  in  the  United 
States  or  abroad.] 

(4)*   *    * 

(ii)  Show  ►(A)  that"^  the  claim  does 
not  define  the  same  patentable 
invention  as  any  other  claim 
[designated]  ►whose  designation-^  in 
the  notice  declaring  the  interference  as 
corresponding  to  the  count  ►the  party  . 
does  not  dispute  and  (B)  that  the  claim 
cannot  serve  as  the  basis  for  a  motion 
under  §  1.633(c)(1)  to  add  a  new 
count-^. 
***** 

(d)  A  preliminary  motion  under 
§  1.633(d)  to  substitute  a  different 
application  ►of  the  moving  party-^ 
shall: 

***** 

(4)  ►Reserved.'^  [Be  accompanied 
by  a  motion  under  §  1.633(0  requesting 
the  benefit  of  the  filing  date  of  an  earlier 
application  filed  in  the  United  States  or 
abroad]. 

(e)*   *   * 

(1)*   *   * 

(viii)  Bp  accompanied  by  a  motion 
under  §  1.633(0  requesting  the  benefit  of 
the  filing  date  of  an  earher^filed-^ 
application  [filed  in  the  United  States 
or  abroad]  ►.  if  benefit  is  desired  with 
respect  to  a  proposed  count-^. 

►(ix)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
filed  application  in  the  notice  of 
declaration  of  the  interference,  show 
why  the  opponent  is  not  entitled  to 
benefit  of  the  earlier  filed  application 
with  respect  to  the  proposed  count. 
Otherwise,  the  opponent  will  be 
presumed  to  be  entitled  to  the  benefit  of 
the  earlier  filed  application  with  respect 
to  the  proposed  count. -^ 

(2)*   •   * 

(vii)  Be  accompanied  by  a  motion 
under  §  1.633(0  requesting  the  benefit  of 
the  filing  date  of  an  earlier  ►filed-^ 
application  [filed  in  the  United  States 
or  abroad]  ►,  if  benefit  is  desired  with 
respect  to  a  proposed  count-^. 

►(viii)  If  an  opponent  is  accorded  the 
benefit  of  the  filing  date  of  an  earlier 
filed  application  in  the  notice  of 
declaration  of  the  interference,  show 
why  the  opponent  is  not  entitled  to 
benefit  of  tJie  earlier  filed  application 
with  respect  to  the  proposed  count. 
Othenvise.  the  opponent  will  be 
presumed  to  be  entitled  to  the  benefit  of 
the  earlier  filed  application  with  respect 
to  the  proposed  count. -^ 

(Q*    *    * 

(2)  When  the  earlier  application  is  an 
application  filed  in  the  United  States, 


certify  that  a  complete  copy  of  the  file 
of  the  earlier  application,  except  for 
documents  filed  under  §  1.131  or 
§  1.608.  has  been  served  on  all 
opponents.  When  the  earlier  application 
is  an  application  filed  ►in  a  foreign 
country-^  [abroad],  certify  that  a  copy 
of  the  application  [filed  abroad]  has 
been  served  on  all  opponents.  If  the 
earlier  ►filed"^  application  [filed 
abroad]  is  not  in  English,  the 
requirements  of  §  1.647  must  also  be 
met. 
***** 

(h)  *   •  * 

(3)  Show  the  patentability  of  all 
claims  in.  or  -^Toposed  to  be  added  to. 
the  application  for  reissue  which 
correspond  to  each  count  and  apply  the 
terms  of  the  claims  to  the  disclosure  of 
the  application  for  reissue;  when 
necessary  a  moving  applicant  for  reissue 
shall  file  with  the  motion  an 
amendment  adding  any  proposed  claim 
to  the  application  for  reissue.  ►A 
patentee  may  not  move  under  §  1.633(h) 
to  add  a  reissue  application  that 
includes  new  or  amended  claims  to  be 
designated  as  not  corresponding  to  a 
count.-^ 

(4)  Be  accompanied  by  a  motion 
under  §  1.633(0  requesting  the  benefit  of 
the  filing  date  of  any  earlier  ►filed-^ 
application  [filed  in  the  United  States 
or  abroad  J  ►,  if  benefit  is  desired-^ 

37.  Section  1.638  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  1.638    Opposition  and  reply,  time  for 
filing  opposition  and  reply. 

(a)  Unless  otherwise  ordered  by  an 
►administrative  patent  judge-^ 
[examiner-in-chief],  any  opposition  to 
any  motion  shall  be  filed  within  20  days 
after  service  of  the  motion.  An 
opposition  shall  (1)  identify- any 
material  fact  set  forth  in  the  motion 
which  is  in  dispute  and  (2)  include  an 
argument  why  the  rehef  requested  in  the 
motion  should  be  denied. 

(b)  Unless  otherwise  ordered  by  an 
►administrative  patent  judge-^ 
[examiner- in-chief],  ►any'^  [a]  reply 
shall  be  filed  within  15  days  after 
service  of  the  opposition.  A  reply  shall 
be  directed  only  to  new  points  raised  in 
the  opposition. 

38.  Section  1.639  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (c), 
and  (d)(1)  to  read  as  follows: 

§  1 .639    Evidence  in  support  of  motion, 
opposition,  or  reply. 

(a)  ►Except  as  provided  in 
paragraphs  (c)  through  (g)  of  this 
section,  proof-^  [Proof]  of  any  material 
fact  alleged  in  a  motion,  opposition,  or 
reply  must  be  filed  and  served  with  the 


motion,  opposition,  or  reply  unless  the 
proof  relied  upon  is  part  of  the 
interference  file  or  the  file  of  any  patent 
or  application  involved  in  the 
interference  or  any  earlier  application 
filed  in  the  United  States  of  which  a 
party  has  been  accorded  or  seeks  to  be 
accorded  benefit. 
***** 

(c)  If  a  party  believes  that  additional 
evidence  in  the  form  of  testimony  that 
is  unavailable  to  the  party  is  necessary 
to  support  or  oppose  a  preliminary 
motion  under  §  1.633  or  a  motion  to 
correct  inventorship  under  §  1.634,  the 
party  shall  describe  the  nature  of  any 
proposed  testimony  as  specified  in 
paragraphs  (d)  through  (g)  of  this 
section.  If  the  ►administrative  patent 
judge-^  [examiner-in-chiefj  finds  that 
testimony  is  needed  to  decide  the 
motion,  die  ►administrative  patent 
judge-^  [examiner-in-chiefl  may  grant 
appropriate  interlocutory  relief  and 
enter  an  order  authorizing  the  taking  of 
testimony  and  deferring  a  decision  on 
the  motion  to  final  hearing. 

(d)*  •  • 

(1)  Identify  the  person  whom  it 
expects  to  [call]  ►use-^  as  an  expert; 
***** 

39.  Section  1.640  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b). 
Ml),  (b)(2),  (c).  (d).  (d)(1).  (d)(3)  and  (e) 
to  read  as  follows: 

§  1.640    Motions,  hearing  and  decision, 
redeclaration  of  interference,  order  to  show 
cause. 

(a)  A  hearing  on  a  motion  may  be  held 
in  the  discretion  of  the  ►administrative 
patent  judge-^  [examiner-in-chiefJ.  The 
►administrative  patent  judge-^ 
[examiner-in-chief]  shall  set  the  date 
and  time  for  any  hearing.  The  length  of 
oral  argument  at  a  hearing  on  a  motion 
is  a  matter  within  the  discretion  of  the 
►administrative  patent  judge-^ 
[examiner-in-chief].  An 
►administrative  patent  judge-^ 
[examiner-in-chief]  may  direct  that  a 
hearing  take  place  by  telephore. 

(b)  ►Unless  an  administrative  patent 
judge  or  the  Board  is  of  the  opinion  that 
a  decision  on  a  prelimina.ry  motion 
would  materially  advance  the  resolution 
of  the  interference,  decision  on  a 
preliminary  motion  shall  be  deferred  to 
final  hearing.-^  Motions  ►otherwise-^ 
will  be  decided  by  an  ►administrative 
patent  judge-^  [examiner-in-chief].  An 
►administrative  patent  judge-^ 
[examiner-in-chief]  may  consult  with 
an  examiner  in  deciding  motions 
involving  a  question  of  patentability.  An 
►administrative  patent  judge-^ 
[examiner-in-chief]  ►may  take  up 
motions  for  decision  in  any  order  and-^ 
may  grant  or  deny  any  motion  or  take 


:*(><) 
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bUiJi  uilnkti  ctcduii  Mhkcii  wiU  !it^.iirki  the 
just.  sp«!dy,  and  mexpenaive 
delexiuinalioa  of  the  interference.  ►A 
matter  raisnd  by  «  party  in  support  of  or 
in  oppo«itiL>n  to  a  motion  that  m 
deferred  to  Hndl  hearing  will  not  be 
entitled  tu  consideration  at  Hnal  btsariog 
unless  tlip  matter  is  raised  in  the  party's 
brief  at  fi.nal  hearing  If  the 
administrative  patent  judge  determines 
that  the  interfeiencu?  shall  prorred  to 
final  hearing  on  the  issue  of  pri<irity  or 
derivation,  a  tune  shall  be  set  tor  each 
party  to  u\e  a  paper  identifying  any 
decisions  on  inotior^  or  on  matters 
raised  <:ua  sponte  by  the  administrative 
patent  ii  .•>,i>  that  thie  party  wishes  to 
have  reviewed  at  final  bearing  as  well 
as  identifyinK  any  deferred  motions  that 
the  party  wishes  to  have  considered  at 
final  hearing.  Any  evidtmce  that  a  party 
wishes  to  have  ronsidercd  with  resfject 
to  the  decisions  and  motions  idcntihed 
by  the  party  or  by  an  opponent  for 
consideration  or  review  at  &na]  lieanng. 
including  any  affidavit  filed  by  the  party 
under  §  1  608  or  1.639(b).  shall  be 
served  on  the  opponent  during  the 
testimony-in-chief  period  of  the  party. "^ 
( 1 )  ►■When  appropriate  after  the  time 
expires  for  filing  replies  to  oppositions 
to  preliminary  motions-^  |When 
preliminary  motions  under  §  1  6.1.3  are 
decide<l|.  the  ►administrative  patent 
judgo'^  lexaminer-in-chiefl  will  |, 
when  iiecp.i>&/iry.l  set  a  time  Jur  filing 
any  amendment  to  ao  application 
involved  in  the  interference  and  for 
filing  a  supplemental  preliminary 
statement  as  to  any  new  counts  ►which 
may  become-^  involved  in  the 
interference  ►if  a  preliminary  rr.olion 
to  amend  or  sulK.titiite  a  count  has  been 
filed"^  Failure  or  refusal  of  a  party  to 
timely  present  an  amendment  required 
by  an  ►administrative  patent  judge-^ 
lexaminer-in  f  hiefl  shall  be  taken 
without  further  action  as  a  disclaimer  by 
that  party  of  the  invention  involved.  A 
supplemental  preliminary  slateiiifiif 
shall  rn«H»t  the  r»!quirem»*uts  spetajied  in 
§  1  62J.  §  1  f.24.  §  1  625.  or  §  \.r.2i>.  but 
need  not  be  filed  if  a  party  states  thit 
it  inteiuLs  to  rely  on  a  preliminary 
statement  previously  filed  umler 
§  1 .02 1  (a)  ►At  an  appropriate  ttii.e  in 
the  intijfcrence,  and  when  imh^*  s-iry-^ 
I  After  the  time  expires  for  filing  any 
amendment  and  supplemental 
pruliminarv  statement  |.  ►an  order  will 
be  ent»rcd  redeclanug  ltb«  examiner-in- 
chief  will,  if  oacassary.  redeclare|  the 
interfcreni  e. 

(2)  After  ►the  time  expires  for  filing 
preliminary  motions-^  (a  decision  is 
entered  on  preliminary  motions  filed 
under  §  1  6331.  a  further 
►  pcehmmary^  motion  under  <(  1.633 


wid  Out  be  i.unsidered  except  as 
provided  by  ^  lt.655(b)l  ►!  645|bh< 

(c)  When  a  decision  on  auy  motion 
under  §  1.633.  ^  1.634.  or  §  1.635  ►or 
on  any  matter  raised  sua  sponte  by  an 
administrative  patent  judgc-^  is  entered 
which  does  not  result  in  the  issuance  oT 
an  order  to  show  cause  under  paragraph 
(d)  of  this  section,  a  party  may  file  a 
request  for  reconsideration  within  14 
days  after  the  date  of  the  decision. 
►The  request  for  reconsideration  shall 
bo  served  by  hand  or  Express  Mail  "^ 
The  filing  of  a  request  for 
reconsideration  will  not  stay  any  lime 
period  set  by  the  decision.  The  request 
for  reconsideration  shall  sv"  jfy  with 
particularity  ihe  points  believed  to  have 
been  misapprehended  or  overlooked  in 
rendering  the  deci.-iion.  ►An  opponent 
may  file  an  opposition  within  14  days 
after  service  of  the  request  for 
reconsideration.-^  [No  opposition  to  a 
reouest  for  reconsideration  shall  be  filed 
unless  requested  by  an  examiner- in- 
chief  or  the  Board.  A  decision  of  a  single 
examiner-ln-chief  will  not  ordinarily  be 
modiQed  unless  an  opposition  has  been 
requested  by  an  examtner-in-chief  or  the 
Board.  The  request  for  reconsideration 
shall  be  acted  on  by  a  panel  of  the  Board 
consisting  of  at  least  three  examioers-in- 
chief.  one  of  whom  will  normally  be  the 
examiner-in-chief  who  decided  the 
motion!. 

(d)  An  ►administrative  patent 
judge -^  [examiner-in-chiefl  may  issue 
an  order  to  show  cause  why  judgment 
should  not  be  entered  against  a  party 
when: 

(1 )  A  derision  on  a  motion  ►or  on  a 
milter  raised  sua  sponte  by  an 
administrative  patent  judge-^is  entered 
which  is  dispositive  of  the  interference 
agein.st  the  parly  as  to  any  count; 
•         •         •         • ,       • 

(3)  The  party  is  a  junior  party  whose 
preliminary  statement  fails  to  oven:ome 
the  [«arlier  of  the  filirg  date  orl 
efft^rtive  filing  date  of  another  party. 

(e)  When  an  order  to  show  cause  is 
issued  under  paragraph  (d)  of  this 
section,  the  Board  shall  enter  judgment 
in  accordance  with  the  order  unless, 
within  20  days  after  the  date  of  the 
order,  the  party  against  whom  the  order 
issued  files  a  paper  which  shows  good 
cause  why  judgment  should  not  be 
enter<?d  in  accordance  with  the  order. 

►(1)  If  the  order  was  issued  under 
parajyaph  |dUl)  of  this  section,  the 
paper  may  |i)  request  that  final  hearing 
be  set  to  review  any  decision  which  is 
the  basis  for  the  order  as  well  as  any 
other  decision  of  the  administrative 
patent  judge  that  the  party  wishes  to 
have  reviewed  by  the  Board  at  final 
hearing,  or  (ii)  fully  explain  why 
judgment  should  not  be  enlf»red. 


{2j^  Any  other  party  may  file  a 
response  to  the  paper  within  20  days  of 
th«  date  of  service  of  the  paper,  ►if  the 
order  was  issued  under  paragraph  fdj{10 
of  this  section  and  the  paper  includes  a 
request  for  final  hearing,  the  response 
mi  st  identify  every  decision  of  the 
ad.ninistralive  patent  judge  that  the 
responding  party  wishes  to  have 
reviewed  by  the  Board  at  a  final  hearing. 
If  the  order  was  issued  under  paragraph 
(d)(1)  of  this  spciion  and  the  paper  does 
not  include  a  request  for  final  hearing, 
the  response  may  include  a  request  for 
final  hearing,  which  must  identify  every 
decision  of  the  administrative  patent 
judge  that  the  responding  party  wishes 
to  have  reviewed  by  the  Board  at  a  final 
hearing.  Where  only  the  response 
includes  a  request  for  a  final  hearing, 
the  party  that  filed  the  paper  has  14 
days  from  the  date  of  service  of  the 
response  in  which  to  file  a 
supplemental  paper  identifying  any 
other  decision  of  the  administrative 
patent  judge  that  the  party  wishes  to 
have  reviewt«d  by  the  Board  at  a  final 
hearing. 

(3)  The  paper  or  the  response  thereto 
should  be  accompanied  by  a  motion 

(§  1  635)  requesting  a  testimony  period 
if  a  party  wishes  to  introduce  any 
evidence  to  be  considered  at  final 
hearing  (§1.671).  A  request  for  a 
testimony  period  shall  be  construed  as 
including  a  request  for  final  hearing. 

(4)  If  the  paper  contains  an 
explanation  of  why  judgment  should 
not  be  entered  in  accordance  with  the 
order  and  no  party  has  requested  a  final 
hearing,  the  decision  that  is  the  basis  for 
the  order  shell  be  reviewed  based  on  the 
contents  of  the  paf>er  and  the  response. 
If  the  paper  fails  to  show  good  cause, 
the  Board  shall  enter  judgment  against 
the  party  against  whom  the  order 
issued. ■*€  (If  the  party  against  whom  the 
order  was  issued  fails  to  show  good 
cause,  the  Board  shall  enter  judgment 
against  the  party.  If  a  party  wishes  to 
take  testimony  in  response  to  an  order 
to  show  cause,  the  party's  response 
should  be  acxompianied  by  a  motion 
(§1.635)  requesting  the  testimony 
period  See  §1.651  (c)(4).  J 

40.  Section  1.461  and  the  secdon 
heading  are  proposed  to  be  revised  to 
read  as  foliovvi: 

§1.641    Ur>patentat>f1lty  discovered  by 
►administrative  patent  )udge-<  (examinef- 
in-chiefl. 

'^a)^  During  the  pendency  of  an 
interfprence.  if  the  "Administrative 
patent  fudged  £examiner-in-chiefl 
becomes  aware  of  a  reason  vrhy  a  claim 
■Alesigiiated  to  correspond^ 
Icorrrspondingl  to  a  connt  may  not  be 
patentable,  the  "Administrative  patent 


judged  (examiner-inc-chief)  may 
"Anter  an  order  notifying^  [notify] 
the  parties  of  the  reason  and  set  a  time 
within  which  each  party  may  present  its 
views"^.  which  may  include  argument 
and  any  appropriate  preliminary 
motions  under  §  1.633(c).  (d)  or  (h), 
including  any  supporting  evidenced. 

►(b)  If  a  party  timely  files  a 
preliminary  motion  in  response  to  the 
order  of  the  administrative  patent  judge, 
any  opponent  may  file  an  opposition 
pursuant  to  §  1.638(a).  If  an  opponent 
files  an  opposition,  the  party  may  reply 
pursuant  to  §  1.638(b). 

(c)"^  After  considering  any  timely 
filed  views,  ►including  any  timely 
filed  preliminary  motions  under 
§  1.633.-^  the  ►administrative  patent 
judge"^  [examiner-in-chief]  shall 
decide  how  the  interference  shall 
proceed. 

41.  Section  1.642  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .642    Addition  of  application  or  patent  to 
interference. 

During  the  piendency  of  an 
interference,  if  the  ►administrative 
patent  judge-^  [examiner-in-chief] 
becomes  aware  of  an  application  of  a 
patent  not  involved  in  the  interference 
which  claims  the  same  patentable 
invention  as  a  coimt  in  the  interference, 
the  ►administrative  patent  judge-^ 
[examiner-in-chief]  may  add  the 
application  or  patent  to  the  interference 
on  such  terms  as  may  be  fair  to  all 
parties. 

42.  Section  1.643  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§1.643    Prosecution  of  interference  by 

assignee. 

•         •         •         •         • 

(b)  An  assignee  of  a  part  interest  in  an 
application  or  patent  involved  in  an 
interference  may  file  a  motion  (§1.635) 
for  entry  of  an  order  authorizing  it  to 
prosecute  the  interference.  The  motion 
shall  show  (1)  the  inability  or  refusal  of 
the  inventor  to  prosecute  the 
interference  or  (2)  other  cause  why  ►it 
is  in  the  interest  of"^  [the  ends  of] 
justice  ►to  permit"^  [require  that]  the 
assignee  of  a  part  interest  [be 
permitted]  to  prosecute  the 
interference.  The  ►administrative 
patent  judge-^  [examiner-in-chief]  may 
allow  the  assignee  of  a  part  interest  to 
prosecute  the  interference  upon  such 
terms  as  may  be  appropriate. 

43.  Section  1.644  is  proposed  to  be 
amended  by  revising  paragraphs  (a), 
(a)(1).  (a)(2).  (b).(c).(d).(f)  and  (g)  to 
read  as  follows: 


§1.644    Petitions  in  interferences. 

(a)  There  is  no  appeal  to  the 
Commissioner  in  an  interference  from  a 
decision  of  an  ►administrative  patent 
judge-^  [examiner-in-chiefl  or  ►the 
Board"^  [a  panel  consisting  of  more 
than  one  examiner-in-chief].  The 
Commissioner  will  not  consider  a 
petition  in  an  interference  unless: 

( 1 )  The  petition  is  from  a  decision  of 
an  ►administrative  patent  judge-^ 
[examiner-in-chief]  or  [a  panel]  ►the 
Board -^  and  the  ►administrative 
patent  judge-^  [excuniner-in-chief]  or 
the  [panel]  ►Board"^  shall  be  of  the 
opinion 

«         •         •         •         * 

(2)  The  petition  seeks  to  invoke  the 
supervisory  authority  of  the 
Commissioner  [and  is  not  filed  prior  to 
the  decision  of  the  Board  awarding 
judgment]  and  does  not  relate  to 

•        •        *        •        * 

(3)*    •    • 

(b)  A  petition  under  paragraph  (a)(1) 
of  this  section  filed  more  than  15  days 
after  the  date  of  the  decision  of  the 
►administrative  patent  judge-^ 
[examiner-in-chief]  or  the  [panel] 
►Board "^  may  be  dismissed  as 
untimely.  A  petition  under  paragraph 
(a)(2)  of  this  section  shall  not  be  filed 
prior  to  ►the  party's  brief  for  final 
hearing  (see  §  1.656)"^  [the  decision  by 
the  Board  awarding  judgment].  Any 
petition  under  paragraph  (a)(3)  of  this 
section  shall  be  timely  if  it  is  made  as 
part  of  or  simultaneously  with,  a  proper 
moUon  under  §  1.633.  §  1.634,  or  §  1.635 
►when  granting  the  motion  would 
require  waiver  of  a  rule-A  Any 
opposition  to  a  petition  shall  be  filed 
within  15  days  of  the  date  of  service  of 
the  petition. 

(c)  The  filing  of  a  petition  shall  not 
stay  the  proceeding  unless  a  stay  is 
granted  in  the  discretion  of  the 
►administrative  patent  judge-^ 
[examiner-in-chief  the  panel],  ►the 
Board, "^  or  the  Commissioner. 

(d)  Any  petition  must  contain  a 
statement  of  the  facts  involved  ►. 
preferably  in  numbered  paragraphs."^ 
and  the  point  or  points  to  be  reviewed 
and  the  action  requested.  [Briefs  or 
memoranda,  if  any,  in  support  of  the 
petition  or  opposition  shall  accompany 
or  be  embodied  therein.)  The  petition 
will  be  decided  on  the  basis  of  the 
record  made  before  the  ►administrative 
patent  judge"^  [examiner-in-chief]  or 
the  [panel]  ►Board"^  and  no  new 
evidence  will  be  considered  by  the 
Commissioner  in  deciding  the  petition 
Copies  of  documents  already  of  record 
in  the  interference  shall  not  be 


submitted  with  the  petition  or 
opposition. 

***** 

(f)  Any  request  for  reconsideration  of 
a  decision  by  the  Commissioner  shall  be 
filed  within  ^14"^  [15]  days  of  the 
decision  of  the  Commissioner  and  must 
be  accompanied  by  the  fee  set  forth  in 

§  1.17(h).  No  opposition  to  a  request  for 
reconsideration  shall  be  filed  unless 
requested  by  the  Commissioner.  The 
decision  will  not  ordinarily  be  modified 
unless  such  an  opposition  has  been 
requested  by  the  Commissioner. 

(g)  Where  reasonably  possible,  service 
of  any  petition,  opposition,  or  request 
for  reconsideration  shall  be  such  that 
delivery  is  accomplished  within  one 
working  day.  Service  by  hand  or  ["] 
Express  Mail  (")  complies  vfiih  this 
paragraph. 
***** 

44.  Section  1.645  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b) 
and  (d)  to  read  as  follows: 

§1.645    Extension  of  time,  late  papers,  stay 
of  proceedings. 

(a)  Except  to  extend  the  time  for  filing 
a  notice  of  appeal  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit  or  for 
commencing  a  civil  action,  a  party  may 
file  a  motion  (§  1.635)  seeking  an 
extension  of  time  to  take  action  in  an 
interference.  See  §  1.304(a)  for 
extensions  of  time  for  filing  a  notice  of 
appeal  to  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  or  for  commencing  a 
civil  action.  The  motion  shall  be  filed 
within  sufficient  time  to  actually  reach 
the  ►administrative  patent  judge-^ 
[examiner-in-chief]  before  expiration  of 
the  time  for  taking  action.  A  moving 
party  should  not  assume  that  the  motion 
will  be  granted  even  if  there  is  no 
objection  by  any  other  party.  The 
motion  will  be  denied  unless  the 
moving  party  shows  good  cause  why  an 
extension  should  be  granted.  The  press 
of  other  business  arising  after  an 
►administrative  patent  judge-^ 
[examiner-in-chief]  sets  a  time  for 
taking  action  will  not  normally 
constitute  good  cause  A  motion  seeking 
additional  time  to  take  testimony 
because  a  party  has  not  been  able  to 
procure  the  testimony  of  a  witness  shall 
set  forth  the  name  of  the  witness,  any 
steps  taken  to  procure  the  testimony  of 
the  witness,  the  dates  on  which  the 
steps  were  taken,  and  the  facts  expected 
to  be  proved  through  the  witness. 

(b)  Any  paper  belatedly  filed  [.)  uall 
not  be  considered  except  upon  motion 
(§1.635)  which  shows  ►good"^ 
[sufficient)  cause  why  the  paper  was 
not  timely  filed  [.]  ►or  an 
administrative  patent  judge  or  the 
Board,  sua  sponte.  is  of  the  opinion  that 
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it  would  im  wi  the  interest  of  (Usttue  to 
consider  the  paper.-^  See  §  1.304(a)  for 
exclusive  procedures  relating  to  belated 
filing  of  a  notice  of  appeal  to  the  U.S. 
Court  of  Appeals  for  the  Federal  Circuit 
or  belated  commencement  of  a  civil 
action. 
•        •        •         •        • 

(d)  lln  an  appropriate  circumstance. 
anj  ►An  administrative  patent  judge-^ 
[examiner-in-chief]  may  stay 
proceedings  in  an  interference. 

45.  Section  1.646  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(1), 
{a)(2).  (b).  (c).  (c)(1).  (c)(4).  (d)  and  (e). 
redesignating  paragraph  (c)(5)  as  (c)(6) 
and  revising  it.  and  adding  a  new 
paragraph  (c)(5)  to  read  as  follows: 

§1.646    S«rvlc«  of  papers,  proof  of  service, 
(a)-   •   • 

(1)  Preliminary  statements  when  filed 
under  §  1.621;  preliminary  statements 
shall  be  served  when  service  is  ordered 
by  an  ►administrative  patent  judge-^ 
[examiner-in-chief]. 

(2)  Certified  transcripts  and  exhibits 
which  accompany  the  transcripts  filed 
under  §  I§  )  1  676  [or  1.684J;  copies  of 
transcripts  shall  be  served  as  part  of  a 
party's  record  under  §  1.653(c). 

(b)  Ser\'ice  shall  be  on  an  attorney  or 
agent  for  a  party.  If  there  is  no  attorney 
or  agent  for  the  party,  service  shall  be 
on  the  party.  An  ►administrative 
patent  judge-^  lexaminer-in-chiefl  may 
order  additional  service  or  waive  service 
where  appropriate. 

)  Unless  otherwise  order»!d  by  an 
^administrative  patent  judge*^ 
lexaminer-in-chiefj.  or  except  as 
otherwise  provided  by  this  subpart, 
service  of  a  paper  shall  be  made  as 
follows: 

(1)  By  handing  a  copy  of  the  paper 
►or  causing  a  copy  of  the  paper  to  be 
handed^  to  the  person  ser\ed. 
*         •         •         •         • 

(4)  By  mailing  a  copy  of  the  paper  by 
first  class  mail:  when  service  is  by 

►  first  class-^  mail  the  date  of  mailing 
is  regarded  as  the  date  of  serv  ice. 

(5)  ►By  mailing  a  copy  of  the  paper 
by  Express  Mail;  when  s«'r\ice  is  by 
Express  Mail  the  date  of  deposit  with 
the  US  Postal  .Service  is  regarded  as  the 
date  of  service. 

(6)  M  When  it  is  shown  to  the 
satisfaction  of  an  ►administrative 
patent  judge-^  (examiner  in-chief)  that 
none  of  the  above  methods  of  obtaining 
or  serving  the  copy  of  the  paper  was 
successful,  the  ►administrative  patent 
judge-^lexaminer-in-chiefl  may  order 
service  by  publication  of  an  appropriate 
notice  in  the  Official  Gazette. 

(d)  An  ►administrative  patent 
judge*^  [examiner-in-chiefl  may  order 


that  a  paper  be  served  by  hand  or 
("lExpress  Maill"J. 

(e)  ►The  due  date  for  serving  a  paper 
is  the  same  as  the  due  date  for  filing  the 
paper  in  the  Patent  and  Trademark 
Office.'^  Proof  of  service  must  be  made 
before  a  paper  will  be  considered  in  an 
interference.  Proof  of  service  may 
appear  on  or  be  affixed  to  the  paper 
Proof  of  service  shall  include  the  date 
and  manner  of  service.  In  the  case  of 
personal  service  under  paragraphs  (c)(1) 
through  (c)(3)  of  this  section,  proof  of 
service  shall  include  the  names  of  any 
person  served  and  the  person  who  made 
the  service.  Proof  of  service  may  be 
made  by  an  acknowledgment  of  service 
by  or  on  behalf  of  the  person  served  or 
a  statement  signed  by  the  party  or  the 
party's  attorney  or  agent  containing  the 
information  required  by  this  section.  A 
statement  of  an  attorney  or  agent 
attached  to,  or  appearing  in,  the  paper 
stating  the  date  and  manner  of  service 
will  be  accepted  as  prima  facie  proof  of 
service, 

46.  Section  1.647  is  proposed  to  be 
revised  to  read  as  follows: 

§1.647    Translation  of  document  In  foreign 
language. 

When  a  party  relies  on  a  document 
►  or  is  required  to  produce  a 
document'^  in  a  language  other  than 
English,  a  translation  of  the  document 
into  English  and  an  affidavit  attesting  to 
the  accuracy  of  the  translation  shall  be 
filed  with  the  document. 

47.  Section  1.651  is  proposed  to  be 
amended  by  revising  paragraphs  (a). 
(a)(2).  (c)(1).  (c)(2).  (c)(3)  and  (d)  to  read 
as  follows: 

§  1 .651  Setting  times  for  discovery  and 
taking  testimony,  parties  entitled  to  take 
testimony. 

(a)  At  an  appropriate  stage  in  an 
interference,  an  ►administrative  patent 
judge-^  I  examiner-in-chiefl  shall  set 

•  •         •         *        « 

(2)  Testimony  periods  for  taking  any 
necessary  testimony  |(testimony 
includes  testimony  to  be  taken  abroad 
under  §1.684)J. 

*  •         •         •         • 

(c)   •    •    • 

1 1 )  The  ►administrative  patent 
judge'^  (examiner-in-chiefl  orders  the 
taking  of  testimony  under  §  1.639(tj); 

(2)  The  party  alleges  in  its  preliminary 
statement  a  date  of  invention  prior  to 
the  (earlier  of  the  filing  date  or] 
effective  filing  date  of  the  senior  party; 

(3)  A  testimony  period  has  been  set  to 
permit  an  opponent  to  prove  a  date  of 
invention  prior  to  the  (earlier  of  the 
filing  date  or  J  effective  filing  date  of  the 
party  and  the  party  has  filed  a 


preliminary  statement  alleging  a  date  of 
invention  prior  to  that  date;  or 

(d)  Testimony,  including  any 
testimony  to  be  taken  ►in  a  foreign 
country-^  (abroad  under  §  1.684|.  shall 
be  taken  and  completed  during  the 
testimony  periods  set  under  paragraph 
(a)  of  this  section.  A  party  seeking  to 
extend  the  period  for  taking  testimony 
must  comply  with  §  1.635  and 
§  1.645(a). 

48.  Section  1.652  is  proposed  to  be 
revised  to  read  as  follows: 

§1652    judgment  for  failure  to  take 
testimony  or  file  record. 

If  a  junior  party  fails  to  timely  take 
testimony  authorized  under  §  1.651.  or 
file  a  record  under  §  1 .653(c),  an 
►administrative  patent  judge-^ 
(examiner-in-chiefl.  with  or  without  a 
motion  (§  1.635)  by  another  party,  may 
issue  an  order  to  show  cause  why 
judgment  should  not  be  entered  against 
the  junior  party.  When  an  order  is 
issued  under  this  section,  the  Board 
shall  enter  judgment  in  accordance  with 
the  order  unless,  within  15  days  after 
the  date  of  the  order,  the  junior  party 
files  a  page  which  shows  good  cause 
why  judgment  should  not  oe  entered  in 
accordance  with  the  order.  Any  other 
party  may  file  a  response  to  the  paper 
within  1 5  days  of  the  date  of  service  of 
the  paper.  If  the  party  against  whom  the 
order  wns  issued  fails  to  show  good 
cause,  the  Board  shall  enter  judgment 
against  the  party. 

49.  Section  1.653  is  proposed  to  be 
amended  by  deleting  paragraphs  (c)(5). 
(0  and  (h)  and  redesignating  them  as 
"Reserved"  and  bv  revising  paragraphs 
(a).  M.  (c).  (c)(1).  ^(4).  (g)  and  (i)  to 
read  as  follows: 

§  1 .653    Record  and  exhibits. 

(a)  Testimony  shall  consist  of 
affidavits  under  (§  )  ►§§-^  1.672(b) 
►.  (c)"^  and  ((e)j  ►(g).  1.682(c), 
1.683(b)  and  1.688(b)-«ii.  transcripts  of 
depositions  under  §§  (1.672(b)  and  (c)J 
►l.B71(g)  and  1.672(a)  when  a 
deposition  is  authorized  by  an 
administrative  patent  judge,  transcripts 
of  depositions  under  §§  1.672(d), 
1.682(d),  1.683(c)  and  1.688(c)'<  agreed 
statements  (of  factl  under  §  (1.672(01 

►  1.672  (h)"^.  (andl  transcripts  of 
interrogatories,  cross-interrogatories, 
and  recorded  answers  ►and  copies  of 
written  interrogatories  and  answers  and 
written  requests  for  admissions  and 
answers-^  under  §  (l.684(c)l 

►  l.688(a)-^. 

(b)  An  affidavit  shall  be  filed  as  set 
forth  in  §  [1.672(b)J  ►l.677-^.  A 
certified  transcript  of  a  deposition  ►.■< 
including  a  deposition  cross-examininj^; 


an  affiant,  shall  be  filed  as  set  forth  in 
(§1  ►§§'^  1-676  ►,  1.677  and 
1.678"^  An  original  agreed  statement 
shall  be  filed  as  set  forth  in 
►§  1.672(b)'^  I§  1.672(0.  A  transcript 
of  interrogatories,  cross-interrogatories, 
and  recorded  answers  shall  be  filed  as 
set  forth  under  §  1.684(c)]. 

(c)  In  addition  to  the  items  specified 
in  paragraph  (b)  of  this  section  and 
within  a  time  set  by  an  ►administrative 
paten*  judge.-^  [examiner-in-chief] 
each  party  shall  file  three  copies  and 
serve  one  copy  of  a  record  consisting  of: 

(1)  An  index  of  the  names  of  (each 
witness]  ►the  witnesses  for  the 
party .-^  giving  the  pages  of  the  record 
where  the  direct  testimony  and  cross- 
examination  of  each  witness  begins. 

•  •**■> 

(4)  Each  (i)  affidavit  ►by  a  witness 
for  the  party^,  (ii)  transcript,  including 
transcripts  of  cross-examination  of  any 
affiant  ►who  testified  for  the  party  and 
transcripts  of  compelled  deposition 
testimony  by  a  witness  for  the  party^, 
(iii)  agreed  statement  relied  upon  by  the 
party,  and  (iv)  transcript  of 
interrogatories,  cross-interrogatories  and 
recorded  answers  [filed  under 
paragraph  (b)  of  this  section]. 

(5)  ►Reserved.'^  [Each  notice, 
official  record,  and  publication  relied 
upon  by  the  party  and  filed  under 

§  1.682(a).] 

*  *         •         *         « 

(0  ►Reserved."^  [The  record  may  be 
typewritten  or  printed.] 

(g)  [When  the]  ►The-^  [is  printed. 
it]  may  be  produced  by  standard 
t>'pographical  printing  or  by  any 
►other^  process  capable  of  producing 
a  clear  black  permanent  image-^  All 
printed  matter  except  on  covers  must 
appear  in  at  least  11  point  type  on 
opaque,  unglazed  paper.  [Margins  must 
be  justified]  Footnotes  may  not  be 
printed  in  type  smaller  than  9  point. 
The  ►pages^  [pages]  size  shall  be 
►21.8  by  27.9  cm.  (8V2  by  11  inches) 
(letter  size)-^  (8V2  by  11  inches  (21.8  by 
27.9  cm.)]  with  [t>'pe]  ►printed-^ 
matter ►le.S  by  24.1  cm.  (6V2  by  9V2 
inches)-^  (6>/2  by  9»/^  inches  (16.5  by 
24.1  cm.)].  The  record  shall  be  bound 
►with  covers  at  their  left  edges  in  such 
manner  as-^  to  lie  flat  when  open  ►to 
any  page  and  in  one  or  more  volimies 
of  convenient  size  (approximately  100 
pages  per  volume  is  suggested).  When 
there  is  more  than  one  volmne,  the 
numbers  of  the  pages  contained  in  each 
volume  shall  appear  at  the  top  of  the 
cover  for  each  volume^. 

(h)  ►Reserved."^  [When  the  record 
is  type  written,  it  must  be  clearly  legible 
on  opaque,  unglazed,  durable  paper 
approximately  8'/?  by  11  inches  (21.8  by 


27.9  cm.)  in  size  (letter  size).  Typing 
shall  be  double-spaced  on  one  side  of 
the  paper  in  not  smaller  than  pica-type 
with  a  margin  of  1 V2  (3.8  cm.)  on  the 
left-hand  side  of  the  page.  The  pages  of 
the  record  shall  be  bound  with  covers  at 
their  left  edges  in  such  manner  to  lie  flat 
when  open  in  one  or  more  volumes  of 
convenient  size  (approximately  100 
pages  per  volume  is  suggested). 
Multigraph  or  otherwise  reproduced 
copies  conforming  to  the  standards 
specified  in  this  paragraph  may  be 
accepted.] 

(i)  Each  party  shall  file  its  exhibits 
with  the  record  specified  in  paragraph 

(c)  of  this  section.  ►Exhibits  include 
documents  and  things  identified  in 
affidavits  or  on  the  record  during  the 
taking  of  oral  depositions  and  official 
records  and  publications  filed  by  the 
party  imder  §  1.682(a).*^  One  copy  of 
each  documentary  e)diibit  shall  be 
served.  Documentary  exhibits  shall  be 
filed  in  an  envelope  or  folder  and  shall 
not  be  bound  as  part  of  the  record. 
Physical  exhibits,  if  not  filed  by  an 
officer  under  §  1.676(d),  shall  be  filed 
with  the  record.  Each  exhibit  shall 
contain  a  label  which  identifies  the 
party  submitting  the  exhibit  and  an 
exhibit  number,  the  style  of  the 
interference  (e.g..  Jones  v.  Smith),  and 
the  interference  number.  Where 
possible,  the  label  should  appear  at  the 
bottom  right-hand  comer  of  each 
documentary  exhibit.  Upon  termination 
of  an  interference,  an  ►administrative 
patent  judge-^  [examiner-in-chief]  may 
return  an  exhibit  to  the  party  filing  the 
exhibit.  Wlien  any  exhibit  is  returned, 
[the  examiner-in-chief]  ►an  order^ 
shall  ►be  entered"^  [enter  an 
appropriate  order]  indicating  that  the 
exhibit  has  been  returned. 

*        •        •        •        • 

50.  Section  1.654  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 

(d)  to  read  as  follows: 

§  1 .654    Final  hearing. 

(a)  At  an  appropriate  stage  of  the 
interference,  the  parties  will  be  given  an 
opportunity  to  appear  before  the  Board 
to  present  oral  argument  at  a  final 
hearing.  An  ►adininistrative  patent 
judge  may^  [examiner-in-chief  shall] 
set  a  date  and  time  for  final  hearing. 
Unless  otherwise  ordered  by  an 
►administrative  patent  judge-^ 
[examiner-in-chief]  or  the  Board,  each 
party  will  be  entitled  to  no  more  than 
►30-^  [60]  minutes  or  oral  argiiment 
at  final  hearing.  ►A  party  who  does  not 
file  a  brief  for  final  hearing  (§  1.656(a)) 
shall  not  be  entitled  to  appear  at  final 
hearing.-^ 


(d)  Afier  final  hearing,  the 
interference  shall  be  taken  under 
advisement  by  the  Board.  No  further 
paper  shall  be  filed  except  under 
§  1.658(b)  or  as  authorized  by  an 
►administrative  patent  judge*^ 
[examiner-in-chiefl  or  the  Board.  No 
additional  oral  argument  shall  be  had 
unless  ordered  by  the  Board. 

51.  Section  1.655  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b) 
and  (c)  to  read  as  follows: 

§  1 .655    Matters  considered  in  rendering  a 
final  decision. 

(a)  In  rendering  a  final  decision,  the 
Board  may  consider  any  properly  raised 
issue  including  (1)  priority  of  invention. 
(2)  derivation  by  an  opponent  fitim  a 
party  who  filed  a  preliminary  statement 
under  §  1.625,  (3)  patentability  of  the 
invention.  (4)  admissibility  of  evidence, 
(5)  any  interlocutory  matter  deferred  to 
final  hearing,  and  (6)  any  other  iiutter 
necessary  to  resolve  the  interference. 
The  Board  may  also  consider  whether 
►entry  of^  any  interlocutory  order 
was  [erroneous  or]  an  abuse  of 
discretion.  All  interlocutory  orders  shall 
be  presumed  to  have  been  correct  and 
the  burden  of  showing  [error  or]  an 
abuse  of  discretion  shall  be  on  the  party 
attacking  the  order.  When  two  or  more 
interlocutory  orders  involve  the  same 
issue,  the  last  entered  order  shall  be 
presiuned  to  have  been  correct. 

(b)  A  party  shall  not  be  entitled  to 
raise  for  consideration  at  final  hearing  a 
matter  which  properly  could  have  been 
raised  by  a  motion  under  §§  1.633  or 
1.634  unless  (1)  the  ►matter  was 
properly  raised  in  a'^  motion  ►that-^ 
was  (properly]  ►timely*^  filed  ►by 
the  party  under  §§  1.633  or  1.634  and 
the  motion  was  denied  or  deferred  to 
final  hearing-^.  (2)  the  matter  was 
properly  raised  by  [a]  ►the*^  party  in 
[an]  ►a  timely  filed"^  opposition  to  a 
motion  under  §§  1.633  or  1.634  and  the 
motion  was  granted  over  the  opposition 
►or  deferred  to  final  hearing^  or  (3) 
the  party  shows  good  cause  why  the 
issue  was  not  [timely]  ►properly^ 
raised  by  ►a  timely  filed"*^  motion  or 
opposition.  ►A  change  of  attorneys 
during  the  interference  generally  does 
not  constitute  good  cause.  A  party  who 
fails  to  contest,  by  way  of  a  timely  filed 
preliminary  motion  under  §  1.633(c).  the 
designation  of  a  claim  as  corresponding 
to  a  coimt  may  not  subsequently  argue 
to  an  administrative  patent  judge  or  the 
Board  the  separate  patentabibty  or  lack 
of  separate  patentability  of  claims 
designated  to  correspond  to  the 

count. -^ 

(c)  ►In  the  interest  of  justice"^  (To 
prevent  manifest  injustioe],  the  Board 
may  ►exercise  its  discretion  to^ 
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coiiMiler  an  issue  even  though  it  wouid 
not  otherwise  be  entitled  to 
consideration  under  this  section. 

52.  5>ection  1.656  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (d), 
(f^l.  (g).  (h)  and  (i).  redesignating 
paragraphs  (b)(1)  through  (b)(6)  as  (b)(3) 
through  (b)(8),  revising  newly 
designated  paragraphs  (b)(5)  and  (b)(6). 
and  adding  new  paragraphs  (b)(1)  and 
(b)(2)  to  read  as  follows: 

§  1 .656    Briefs  for  final  hearing. 

(a)  Each  party  shall  be  entitled  to  file 
briefs  for  final  hearing.  The 
►administrative  patent  judge-^ 
lexaminer-in-chief]  shall  determine  the 
briefs  needed  and  shall  set  the  time  and 
order  for  filing  briefs. 

(b)  •  *  * 

( 1 )  ►a  statement  of  interest 
indicating: 

(i)  Tht-  full  name  of  every  party 
represented  by  the  attorney  in  the 
interference. 

(ii)  The  name  of  the  real  party  in 
interest  if  the  party  named  in  the 
caption  is  not  the  real  party  in  interest. 

(2)  A  statement  of  related  cases 
indicating: 

(i)  Whether  the  interference  was 
previously  before  the  Board  for  final 
hearing. 

(ii)  The  name  and  number  of  any 
related  appeal  or  interference  which  is 
pending  before,  or  which  has  been 
decided  by.  the  Board,  or  which  is 
pending  before,  or  which  has  been 
decided  by.  the  US.  Court  of  Appeals 
for  the  Federal  Circuit  or  a  district  court 
in  a  proceeding  under  35  U.S.C.  146.  A 
related  appeal  or  interference  is  one 
which  will  directly  affect  or  be  directly 
affected  by  or  have  a  bearing  on  the 
Board's  decision  in  the  pending 
interference. 

►(4)-^  1(2)1  A  statement  of  the 
issues  presented  for  decision  in  the 
interference. 

►(5)-^  1(3)1  A  statement  of  the  facts 
►,  preferably  in  numbered 
paragraphs,-^  relevant  to  the  issues 
presented  for  decision  with  appropriate 
references  to  the  record. 

►(6)-^  1(4)1  An  argument,  which 
may  be  preceded  by  a  summary,  which 
shall  contain  the  contentions  of  the 
party  with  respect  to  the  isrues^it  is 
raising  for  consideration  at  final 
hearing-^  I  to  be  decided],  and  the 
reasons  therefor,  with  citations  to  the 
cases,  statutes,  other  authorities,  and 
parts  of  the  record  relied  on. 

►(7)-^  1(5)1  A  short  conclusion 
stating  the  precise  relief  requested. 

►(8)"^  1(6)1  An  appendix  containing 
a  copy  of  the  counts. 


(d)  ►Unless  ordered  otherwise  by  an 
administrative  patent  judge,  briefs  shall 
be  double-spaced  (except  for  footnotes, 
which  may  be  single-spaced)  and  shall 
comply  with  the  requirements  of 
§  1.653(g)  for  records  except  the 
requirement  for  binding.-^  I  Briefs  may 
be  printed  or  typwritten.  If  typewritten, 
legal-size  paper  may  be  used.  The 
opening  brief  of  each  party  in  excess  of 
50  legal-size  double-spaced  typewritten 
pages  or  any  other  brief  in  excess  of  25 
legal-size  double  spaced  typewritten 
pages  shall  be  printed  unless  a 
satisfactory  reason  be  given  why  the 
brief  should  not  be  printed.  Any  printed 
brief  shall  comply  with  the 
requirements  of  §  1.653(g).  Any 
typewritten  brief  shall  comply  with  the 
requirements  of  §  1.653(h).  except  legal- 
size  paper  may  be  used  and  the  binding 
and  covers  specified  arc  not  required! 
(e)  An  original  and  ►four'^  Ithreel 
copies  of  each  brief  must  be  filed. 
•        •        *        •        * 

(g)  Any  party,  separate  from  its 
opening  brief,  but  filed  concurrently 
therewith,  may  file  an  original  and 
►four^  Ithreel  copies  of  concise 
proposed  findings  of  fact  and 
conclusions  of  law.  Any  proposed 
findings  of  fact  shall  be  ►in  numbered 
paragraphs  and-^  supported  by  specific 
references  to  the  record.  Any  proposed 
conclusions  of  law  shall  be  ►in 
numbered  paragraphs  and-^  supported 
by  citation  of  cases,  statutes,  or  other 
authority.  Any  [opposing  partyl 
►opponent-^,  separate  from  its 
opening  or  reply  brief,  but  filed 
concurrently  therewith,  may  file  a  paper 
accepting  or  objecting  to  any  proposed 
findings  of  fact  or  conclusions  of  law; 
when  objecting,  a  reason  must  be  given. 
The  Board  may  adopt  the  proposed 
findings  of  fact  and  conclusions  of  law 
in  whole  or  in  part. 

(h)  If  a  party  wants  the  Board  in 
rendering  its  final  decision  to  rule  on 
the  admissibility  of  any  evidence,  the 
party  shall  file  with  its  opening  brief  an 
original  and  ►four^  [threel  copies  of 
a  motion  {§  1.635)  to  suppress  the 
evidence.  The  provisions  of  §  1 .637(b) 
do  not  apply  to  a  motion  to  suppress 
under  this  paragraph.  Any  objection 
previously  made  to  the  admissibility  of 
►the  evidence  of  an  opponent-^  (an 
opponent's  evidencel  is  waived  unless 
the  motion  required  by  this  paragraph  is 
filed,  ►a  party  that  failed  to  challenge 
the  admissibihty  of  the  evidence  of  an 
opponent  on  a  ground  that  could  have 
been  raised  in  a  timely  objection  under 
§  1.672(c).  1.682(c).  1.683(b)  or  1  688(b) 
may  not  move  under  this  paragraph  to 
suppress  the  evidence  on  that  ground  at 
final  hearing."^  An  original  and 


►four^  (threel  copies  of  an 
opposition  to  the  motion  may  be  filed 
with  an  opponent's  opening  brief  or 
reply  brief  as  may  be  appropriate. 

(i)  When  a  junior  party  fails  to  timely 
file  an  opening  brief,  an  order  may  issue 
requiring  the  junior  party  to  show  cause 
why  the  Board  should  not  treat  failure 
to  file  the  brief  as  a  concession  of 
priority.  If  the  junior  party  fails  to 
►show  good  cause-^  [respond]  within 
a  time  period  set  in  the  order,  judgment 
may  be  entered  against  the  junior  party. 

53.  Section  1.657  is  proposed  to  be 
revised  to  read  as  follows: 

§  1 .657    Burden  of  proof  as  to  date  of 
invention. 

►(a)"^  A  rebuttable  presumption 
shall  exist  that,  as  to  each  count,  the 
inventors  made  their  invention  in  the 
chronological  order  of  the  earlier  of 
their  [filing  dates  or]  effective  filing 
dates.  The  burden  of  proof  shall  be  upon 
a  party  who  contends  otherwise. 

►(b)  In  an  interference  involving 
copending  applications  or  involving  a 
patent  and  an  application  having  an 
effective  filing  date  on  or  before  the  date 
the  patent  issued,  a  junior  party  shall 
have  the  burden  of  estabUshing  priority 
by  a  preponderance  of  the  evidence. 

(c)  In  an  interference  involving  an 
application  and  a  patent  and  where  the 
effective  filing  date  of  the  application  is 
after  the  date  the  patent  issued,  a  junior 
party  shall  have  the  burden  of 
establishing  priority  by  clear  and 
convincing  evidence."^ 

54.  Section  1.658  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§1.658    Final  decision. 

(a)  After  final  hearing,  the  Board  shall 
enter  a  decision  resolving  the  issues 
raised  at  final  hearing.  The  decision 
may  (1)  enter  judgment,  in  whole  or  in 
part.  (2)  remand  the  interference  to  an 
►administrative  patent  judge"^ 
[examiner-in-chief]  for  further 
proceedings,  or  (3)  take  further  action 
not  inconsistent  with  law.  A  judgment 
as  to  a  count  shall  state  whether  or  not 
each  party  is  entitled  to  a  patent 
containing  the  claims  in  the  party's 
patent  or  application  which  correspond 
to  the  count.  When  the  Board  enters  a 
decision  awarding  judgment  as  to  all 
counts,  the  decision  shall  be  regarded  as 
a  final  decision  ►for  the  purpose  of 
judicial  review  (35  U.S.C.  141-144,  146) 
unless  a  request  for  reconsideration 
under  paragraph  (b)  of  this  section  is 
timely  filed'^ 

(b)  Any  request  for  reconsideration  of 
a  decision  under  paragraph  (a)  of  this 
section  shall  be  filed  writhin  one  month 
after  the  date  of  the  decision.  The 


request  for  reconsideration  shall  specif>' 
with  particularity  the  points  believed  to 
have  been  misapprehended  or 
overlooked  in  rendering  the  decision. 
Any  [reply]  ►opposition"^  to  a 
request  for  reconsideration  shall  be  filed 
within  14  days  of  the  date  of  service  of 
the  request  for  reconsideration.  [Where 
reasonably  possible,  service] 
►Service'^  of  the  request  for 
reconsideration  shall  be  [such  that 
delivery  is  accomplished]  by  hand  or 
[■'JExpress  Mail.[']  The  Board  shall 
enter  a  decision  on  the  request  for 
reconsideration.  If  the  Board  shall  be  of 
the  opinion  that  the  decision  on  the 
request  for  reconsideration  significantly 
modifies  its  original  decision  under 
paragraph  (a)  of  this  section,  the  Board 
may  designate  the  decision  on  the 
request  for  reconsideration  as  a  new 
decision.  ►A  decision  on 
reconsideration  is  a  final  decision  for 
the  purpose  of  judicial  review  (35  U.S.C. 
141-144,146).-^ 
***** 

55.  Section  1.660  is  proposed  to  be 
amended  by  adding  paragraph  (e)  to 
read  as  follows: 

§  1 .660    Notice  of  reexamination,  reissue, 
protest  or  litigation. 

***** 

►(e)  The  notice  required  by  this 
,  section  is  designed  to  assist  the 
administrative  patent  judge  and  the 
Board  in  efficiently  handhng 
interference  cases.  Failure  of  a  party  to 
comply  with  the  provisions  of  this 
section  may  result  in  sanctions  under 
§  1.616.  Knowledge  by,  or  notice  to,  an 
employee  of  tlie  Office  other  than  an 
employee  of  the  Board,  of  the  existence 
of  the  re-examination,  application  for 
reissue,  protest,  or  litigation  shall  not  be 
sufficient.  The  notice  contemplated  by 
this  section  is  noticed  addressed 
specifically  to  an  administrative  patent 
judge  or  the  Board. -^ 

56.  Section  1.662  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
fb)  to  read  as  follows: 

§  1 .662    Request  for  entry  of  adverse 
judgment;  re-Issue  filed  by  patentee. 

(a)  A  party  may,  at  any  time  during  an 
interference,  request  and  agree  to  entry 
of  an  adverse  judgment.  The  filing  by 
►a  party-^  [an  applicant  or  patentee] 
of  a  written  disclaimer  of  the  invention 
defined  by  a  court,  concession  of 
priority  or  unpatentability  of  the  subject 
matter  of  a  count,  abandonment  of  the 
invention  defined  by  a  count,  or 
abandonment  of  the  contest  as  to  a 
count  will  be  treated  as  a  request  for 
entry  of  an  adverse  judgment  against  the 
applicant  or  patentee  as  to  all  claims 
which  correspond  to  the  count. 


Abandonment  of  an  application  [by  an 
applicant],  other  than  an  [applicant) 
►application"^  for  re-issue  having  a 
claim  of  the  patent  sought  to  be  reissued 
involved  in  the  interference,  will  be 
treated  as  a  request  for  entry  of  an 
adverse  judgment  against  the  applicant 
as  to  all  claims  corresponding  to  all 
counts.  Upon  the  filing  by  a  party  of  a 
request  for  entry  of  an  adverse 
judgment,  the  Board  may  enter 
judgment  against  the  party. 

fb)  If  a  patentee  involved  in  an 
interference  files  an  application  for 
reissue  during  the  interference  and 
►the  reissue  application  does  not 
include  a  claim  that  corresponds  to  a 
count"^  [omits  all  claims  of  the  patent 
corresponding  to  the  counts  of  the 
interference  for  the  purpose  of  avoiding 
the  interference],  judgment  may  be 
entered  against  the  patentee.  A  patentee 
who  files  an  application  for  re-issue  ► 
which  includes  a  claim  that  corresponds 
to  a  count"^  [other  than  for  the  purpose 
of  avoiding  the  interference]  shall  ►,  in 
addition  to  complying  with  the 
provisions  of  §1.660(b),"^  timely  file  a 
preliminary  motion  under  §  1.663(h)  or 
show  good  cause  why  the  motion  could 
not  have  been  timely  filed  or  would  not 
be  appropriate. 
***** 

57.  Section  1.664  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  1 .664    Action  after  Interterence. 

(a)  After  termination  of  an 
interference,  the  examiner  will 
promptly  take  such  action  in  any 
application  previously  involved  in  the 
interference  as  may  be  necessary.  Unless 
entered  by  order  of  an  ►administrative 
patent  judge"^  [examiner-in-chief], 
amendments  presented  during  the 
interference  shall  not  be  entered,  but 
may  be  subsequently  presented  by  the 
applicant  subject  to  the  provisions  of 
this  subpart  provided  prosecution  of  the 
application  is  not  otherwise  closed. 

(b)  After  judgment,  the  application  of 
any  party  may  be  held  subject  to  further 
examination,  including  an  interference 
with  another  application. 

58.  Section  1.671  is  proposed  to  be 
amended  by  revising  paragraphs  (a), 
(c)(1),  (c)(2).  (c)(6),  (c)(7).  (0  and  (g)  to 
read  as  follows,  deleting  paragraph  (e) 
and  redesignating  it  as  "Reserved", 
redesignating  current  paragraph  (h)  as 
(i),  and  adding  new  paragraphs  (h)  and 
(j)  to  read  as  follows: 

§  1.671     Evidence  must  comply  with  rules. 

(a)  Evidence  consists  of  testimony  and 
exhibits,  official  records  and 
publications  filed  under  §  1.682, 
[evidence]  ►testimony"*^  from  another 


interference,  proceeding,  or  action  filed 
under  §  1.683,  and  discovery  relied 
upon  under  §  1.688,  and  the 
specification  (including  claims)  and 
drawings  of  any  application  or  patent: 
***** 

(c)  *   *   • 

(1)  Courts  of  the  United  States,  U.S. 
Magistrate,  court,  trial  court,  or  trier  of 
fact  means  ►administrative  patent 
judge"^  [examiner-in-chief]  or  Board  as 
may  be  appropriate. 

(2)  Judge  means  ►administrative 
patent  judge"^  [examiner-in-chief] . 
***** 

(6)  Before  the  hearing  in  Rule  703 
means  ^jefore  giving  testimony  by 
►affidavit  or^  oral  deposition  [or 
affidavit]. 

(7)  The  trial  or  hearing  in  Rules 
803(24)  and  804(5)  means  the  taking  of 
testimony  by  ►affida-.it  or^  oral 
deposition  [or  affidavit]. 
***** 

(e)  ►Reserved."^  [A  party  may  not 
rely  on  an  affidavit  filed  by  that  party 
during  ex  parte  prosecution  of  an 
application,  an  affidaWt  under  §  1.608, 
or  an  affidavit  under  §  1.639(b)  unless: 
(1)  A  copy  of  the  affidavit  is  or  has  been 
served  and  (2)  a  written  notice  is  filed 
prior  to  the  close  of  the  party's  relevant 
testimony  period  stating  that  the  party 
intends  to  rely  on  the  affidavit.  When 
proper  notice  is  given  imder  this 
paragraph,  the  affidavit  shall  be  deemed 
filed  under  §  1.672(b).  A  copy  of  the 
affidavit  shall  be  included  in  the  record 
(§1.653).] 

(f)  The  significance  of  documentary 
and  other  exhibits  ►identified  by  a 
witness  in  an  affidavit  or  during  oral 
deposition-^  shall  be  discussed  with 
particularity  by  [a]  ►the"^  witness 
[during  oral  deposition  or  in  an 
affidavit]. 

(g)  A  party  must  file  a  motion 

(§  1.635)  seeking  permission  from  an 
►administrative  patent  judge"^ 
[examiner-in-chief]  prior  to 
►compelling"^  [taking]  testimony  or 
►production  of"^  [seeking] 
documents  or  things  under  35  U.S.C.  24 
►or  from  a  party^l.  The  motion  shall 
describe  the  general  nature  and  the 
relevance  of  the  testimony,  document, 
or  thing.  ►If  permission  is  granted,  the 
party  shall  notice  a  deposition  under 
§  1.673  and  may  proceed  to  take 
testimony.  The  testimony  of  the  witness 
shall  be  taken  on  oral  deposition."^ 

►(h)  A  party  must  file  a  motion 
(§  1.635)  seeking  permission  from  an 
administrative  patent  judge  prior  to 
compelling  testimony  or  production  ol 
documents  or  things  in  a  foreign 
country. 

(1)  In  the  case  of  testimony,  the 
motion  shall: 
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(i)  Describe  the  general  nature  and 
relevance  of  the  testimony; 

(ii)  Identify  the  witness  by  name  or 
title: 

(iii)  State  why  the  party  believes  the 
witness  can  be  compellod  to  testify  in 
the  foreign  country:  and 

(iv)  Demonstrate  that  the  witness  has 
beon  asked  to  testify  in  the  United 
Stales  and  has  refused  to  do  so  even 
though  iho  party  has  offered  to  pay  the 
expenses  of  the  witness  to  travel  to  the 
United  States. 

(2)  In  the  case  of  production  of  a 
document  or  thing,  the  motion  shall: 

|il  Describe  the  general  nature  and 
relevance  of  the  document  or  thing; 

(ii)  State  why  the  party  believ»s 
production  of  the  document  or  thing  can 
be  compelleil  in  the  foreign  country; 
and 

(iii)  Demonstrate  that  the  individual 
or  entii y  having  possession,  custody, 
and  control  of  the  dcKument  or  thing 
will  not  produce  the  document  or  thing 
in  the  United  States  even  though  the 
party  has  offered  to  pay  the  expenses  of 
producing  the  dociunent  or  thing  in  the 
United  States.-^ 

►(i)"^  l(h)|  Evideni:e  which  is  not 
taken  or  sought  and  filed  in  accordance 
with  this  subpart  shall  not  be 
admissible. 

►())  The  weight  to  be  given  testimony 
taken  in  a  foreign  country  will  be 
determined  on  a  case-by-case  basis. 
Little,  if  any.  weight  may  be  given  to 
testimony  taken  in  a  foreign  country 
unless  the  party  taking  the  testimony 
proves  by  clear  and  convincing 
evidence  (1)  that  giving  false  testimony 
in  an  interference  proceeding  is 
punishable  as  pcrjiu^  under  the  laws  of 
the  foreign  country  where  the  testimony 
is  taken  and  [2)  that  the  punishment  in 
a  foreign  country  for  giving  such  false 
testimony  is  similar  to  the  punishment 
for  perjury  committed  in  the  United 
States.-^ 

59.  Section  1.672  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b), 
(c)  and  (d).  redesignating  parajy-apbs  (c), 
(d).  (e)  and  (f)  as  paragraphs  (e).  (Q.  (g) 
and  (h),  respectively,  and  by  adding 
new  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§  1.672    Manner  of  taking  testimony, 
(a)  ►Unless  testimony  must  be 
compelled  under  35  U.S.C.  24  or 
compelled  from  a  party  or  in  a  foreign 
country,  testimony-^  iTustimony J  of  a 
witness  ►shall'^(mayl  be  taken  by 
loral  deposition  orj  affidavit  in 
accordance  with  this  subpart 
►Testimony  which  must  be  comuellud 
under  35  U.S.C.  24  or  compelletl  from 
a  party  or  In  a  foreign  country  shall  be 
taken  by  oral  deposition.*^ 


(b)  [A  party  wishing  to  take  the 
testimony  of  a  witness  whoso  testimony 
will  not  be  compelled  under  35  U.S.C. 
24  may  elect  to  present  the  testimony  of 
the  witness  by  affidavit  or  deposition.] 
A  party  lelecting  to  present  J 
►presenting^  testimony  of  a  w  itness 
by  affidavit  shall,  prior  to  the  [close  of 
the  party's  relevant  testimony  period, 
file  and  servej  ►time  set  by  the 
administrative  patent  judge  for  serving 
affidavits,  file  a  copy  of  the-^  lanl 
affidavit  [of  the  witness  or,  where 
appropriate,  a  notice  under  §  1.671(e). 
To  facilitate  preparation  of  the  record 
(§1.653  (g)  and  (h)).  a  party  should  file 
an  affidavit  on  paper  which  is  8'/2  by  11 
inches  (21.8  by  27.9  cm)|.  ►if  the 
affidavit  relates  to  a  party's  case-in- 
chief,  it  shall  be  filed  no  later  than  the 
date  set  by  an  administrative  patent 
judge  for  the  party  to  file  affidavits  for 
its  case-in-chief.  If  the  affiddvit  relates 
to  a  party's  case-in-rebuttal.  it  shall  be 
filed  no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  for  its  case-in- 
rebuttal.-^  A  party  shall  not  be  entitled 
to  rely  on  any  document  referred  to  in 
the  affidavit  unless  a  copy  of  the 
document  is  filed  with  the  affidavit.  A 
party  shall  not  be  entitled  to  rely  on  any 
thing  mentioned  in  the  affidavit  unless 
the  opponent  is  given  reasonable  access 
to  the  thing.  A  thing  is  something  other 
than  a  document.  ►The  pages  of 
affidavits  filed  under  this  paragraph  and 
of  any  other  testimony  filed  therewith 
under  §§  1.683(a)  and  1.688(a)  shall  be 
given  sequential  numbers  which  shall 
also  serve  as  the  record  page  numbers 
for  the  affidavits  and  other  testimony  in 
the  party's  record  to  be  filed  under 
§  1.653.  Exhibits  identified  in  the 
affidavits  or  in  any  other  testimony  filed 
under  §§  1.683(a)  and  1.688(a)  and  any 
official  records  and  printed  publications 
filed  under  §  1.682(a)  shall  be  given 
s»,'qupntial  exhibit  numbers  which  shall 
also  serve  as  the  exhibit  numbers  when 
the  exhibits  are  filed  with  the  party's 
record.  The  affidavits,  testimony  filed 
under  §§  1.683(a)  and  1.688(a)  exhibits 
shall  be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  the  testimony 
of  each  witness  begins,  and  by  an  index 
of  the  exhibits  briefly  describing  the 
nature  of  each  exhibit  and  giving  the 
number  of  the  page  where  each  exhibit 
is  first  identified  and  offered  into 
evidence. 

(c)  If  an  opponent  objects  to  tho 
admissibility  of  any  evidence  contained, 
in  or  submitted  with  an  affidavit  filed 
under  paragraph  (b)  of  this  section,  the 
opponent  must,  no  later  than  the  date 
set  by  the  administrative  patent  judge 


for  filing  objections  under  this 
paragraph,  file  objections  stating  with 
particularity  the  nature  of  each 
objection.  An  opponent  that  fails  to 
challenge  the  admissibility  of  the 
evidence  contained  in  or  submitte.<i  with 
an  affidavit  on  a  ground  that  could  have 
been  raised  in  a  timely  objection  under 
this  paragraph  will  not  be  entitled  to 
move  under  §  1.656(h)  to  suppress  the 
evidence  on  that  ground.  If  an  opponent 
timely  files  objections,  the  party  may, 
within  20  days  of  the  due  date  for  filing 
objections,  file  supplemental  affidavits 
and  supplemental  official  records  and 
printed  pubUcations  to-overcome  the 
objections.  No  objection  to  the 
admissibility  of  the  supplemental 
evidence  shall  be  made,  except  as 
provided  by  §  1.656(h).  The  pages  of 
supplemental  affidavits  filed  under  this 
paragraph  shall  bo  sequentially 
numbered  beginning  with  the  number 
following  the  last  page  number  of  the 
party's  testimony  submitted  under 
paragraph  (b)  of  this  section.  The  page 
numbers  assigned  to  the  supplemental 
affidavits  shall  also  serve  as  the  record 
page  numbers  for  the  supplemental 
affidavits  in  the  party's  record  filed 
under  §  1.653.  Additional  exhibits 
identified  in  supplemental  affidavits 
and  any  supplemental  official  records 
and  printed  publications  shall  be  given 
sequential  numbers  beginning  widb  the 
number  following  the  last  number  of  the 
exhibits  submitted  under  paragraph  (h) 
of  this  section.  The  exhibit  numbers 
shall  also  serve  as  the  exhibit  numbers 
when  the  exhibits  are  filed  with  the 
party's  record.  The  supplemental 
affidavits  shall  be  accompanied  by  an 
index  of  the  names  of  the  witnesses  and 
an  index  of  exhibits  of  the  type 
specified  in  paragraph  (b)  of  this 
section 

(d)'^  After  the  ►time  expires  for 
filing  objections  and  supplemental 
affidavits,  or  earlier  when 
appropriate,-^  [affidavit  is  filed  and 
within  a  time  set  by  an  examiner-in- 
ciiicf.l  ►the  administrative  palrnt 
judge  shall  set  a  time  within  which-^ 
any  opponent  may  file  a  request  to 
cross-examine  (the  witness  J  ►an 
affiant-^  on  oral  deposition.  If  any 
opponent  requests  cross-examination  of 
an  affiant,  the  party  shall  notice  a 
dcpocition  ►at  a  reasonable  location 
within  the  United  States^  under 
§  1.673(e)  for  the  purpose  of  cross- 
examination  by  any  opponent.  Any 
redirect  and  recross  shall  take  place  at 
the  deposition.  At  any  deposition  for  the 
purpose  of  cross-examination  of  a 
witness  [whose  testimony  is  presented 
by  affidavit  J,  the  party  shall  not  be 
entitled  to  rely  on  any  documrnt  or 


thing  not  mentioned  in  one  or  more  of 
the  affidavits  filed  under  [this 
paragraph]  ►paragraphs  (b)  and  (c)  of 
this  section-^,  except  to  the  extent 
necessary  to  conduct  proper  redirect.  [A 
party  electing  to  present  testimony  of  a 
witness  by  deposition  shall  notice  a 
deposition  of  the  witness  under 
§  1.673(a).]  The  party  who  gives  notice 
of  a  deposition  shall  be  responsible 
►for  providing  a  translator  if  the 
witness  does  not  testify  in  English.-^  for 
obtaining  a  court  reported  and  for  filing 
a  certified  tfanscript  of  the  deposition  as 
required  by  §  1.676.  ►Within  45  days  of 
tlie  close  of  the  period  for  taking  cross- 
examination,  the  party  shall  serve  (but 
not  file)  a  copy  of  each  transcript  on 
each  opponent  together  with  copies  of 
any  additional  documentary  exhibits 
identified  by  the  witness  during  the 
deposition.  The  pages  of  the  transcripts 
served  under  this  paragraph  shall  be 
sequentially  numbered  beginning  with 
the  number  following  the  last  page 
number  of  the  party's  supplemental 
affidavits  submitted  under  paragraph  (c) 
of  this  section.  The  numbers  assigned  to 
the  transcript  pages  shall  also  serve  as 
the  record  page  numbers  for  the 
transcripts  in  the  party's  record  fled 
under  §  1.653.  Additional  exhibits 
identified  in  the  transcripts  shall  be 
given  sequential  numbers  beginning 
with  the  number  following  the  last 
number  of  the  exhibits  submitted  under 
paragraphs  (b)  and  (c)  of  this  section. 
The  exhibit  numbers  assigned  to  the 
additional  exhibits  shall  also  serve  as 
the  exhibit  numbers  when  those 
exhibits  are  filed  with  the  party's 
record.  The  deposition  transcripts  shall 
be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
paragraph  (b)  of  this  section. 

(e)  Reserved."^  [(c)  A  party  wishing 
to  take  the  testimony  of  a  witness  whose 
testimony  will  be  compelled  under  35 
U.S.C.  24  must  first  obtain  permission 
from  an  examiner-in-chief  under 
§l.C71(g).  If  permission  is  granted,  the 
party  shall  notice  a  deposition  of  the 
witness  under  §  1.673  and  may  proceed 
under  35  U.S.C.  24.  The  testimony  of 
the  witness  shall  be  taken  on  oral 
deposition.] 

►(fl-^  [(d)]  ►when  a  deposition  is 
authorized  undent  [Notwithstanding 
the  provisions  of]  this  subpart,  if  the 
parties  agree  in  writing,  ►the-^  [a] 
deposition  may  be  taken  before  any 
person  authorized  to  administer  oaths, 
at  any  place,  upon  any  notice,  and  in 
any  manner,  and  when  so  taken  may  be 
used  like  other  depositions. 


►(g)"^  [(e)]  If  the  parties  agree  in 
writing,  the  testimony  of  any  witness 
may  be  submitted  in  the  form  of  an 
affidavit  without  opportunity  for  cross- 
examination.  The  affidavit  of  the 
witness  shall  be  filed  in  the  Pater,*  and 
Trademark  Office. 

►(h)"^  [(f)l  If  the  parties  agree  in 
v\Titing.  testimony  may  be  submitted  in 
the  form  of  an  agreed  statement  selling 
forth:  (1)  How  a  particular  witness 
would  testify  if  called  or  (2)  the  facts  in 
the  case  of  one  or  more  of  the  parties. 
The  agreed  statement  shall  be  filed  in 
the  Patent  and  Trademark  Office.  See 
§  1.653(a). 

60.  Section  1.673  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b). 
(c),  (c)(2).  (d).  (e)  and  (g)  to  read  as 
follows: 

§  1 .673    Notice  of  examination  of  witness 
►\wtien  deposition  testimony  Is 
authorized-^ 

(a)  A  party  (electing]  ►authorized-^ 
to  take  testimony  of  a  witness  by 
deposition  shall,  after  complying  with 
paragraphs  (b)  and  (g)  of  this  section, 
file  and  serve  a  single  notice  of 
deposition  stating  the  time  and  place  of 
each  deposition  to  be  taken.  Depositions 
►to  be  taken  in  the  United  States-^ 
may  be  noticed  for  a  reasonable  time 
and  place  in  the  United  States.  [Unless 
the  parties  agree  in  writing,  a]  ►A-^ 
deposition  may  not  be  noticed  for  any 
other  place  without  approval  of  an 
►administrative  patent  judge-^ 
[examiner-in-chief  (see  §  1.684)].  The 
notice  shall  specify  the  name  and 
address  of  each  witness  and  the  general 
nature  of  the  testimony  to  be  given  by 
the  witness.  If  the  name  of  a  witness  is 
not  knowrn,  a  general  description 
sufficient  to  identify  the  witness  or  a 
particular  class  or  group  to  which  the 
witness  belongs  may  be  given  instead. 

(b)  Unless  the  parties  agree  ►or  an 
administrative  patent  jud^e  or  the  Board 
determine-^  otherwise,  a  party  shall 
serve,  but  not  file,  at  least  three 
►working-^  days  prior  to  the 
conference  required  by  paragraph  (g)  of 
this  section,  if  service  is  made  by  hand 
or  [  "]Express  Mail,]"]  or  at  least 

►  14-^  [ten]  days  prior  to  the 
conference  if  service  is  made  by  any 
other  means,  the  following: 
•        *        •         *        • 

(c)  A  party  shall  not  be  permitted  to 
rely  [at  any  deposition]  on  any  witness 
not  listed  in  the  notice,  or  any 
document  not  served  or  any  thing  not 
listed  as  required  by  paragraph  (b)  of 
this  section: 

(D*   •   * 

(2)  except  upon  a  motion  (§  1.635) 
promptly  filed  which  is  accompanied  by 
any  proposed  notice,  additional 


documents,  or  lists  and  which  shows 
[sufficient]  ►good-^  cause  why  the 
notice,  documents,  or  lists  were  nit 
ser\ed  in  accordance  with  this  section. 

(d)  Each  [opposing  party] 
►opponent-^  shall  have  a  full 
opportunity  to  attend  a  deposition  and 
cross-examine.  [If  an  opposing  party 
attends  a  deposition  of  a  witness  not 
named  in  a  notice  and  cross-examines 
the  witness  or  fails  to  object  to  the 
taking  of  the  deposition,  the  opposing 
party  shall  be  deemed  to  have  waived 
any  right  to  object  to  the  taking  of  the 
deposition  for  lack  of  proper  notice.) 

(e)  A  party  ►who  has  presented-^ 
[electing  to  present]  testimony  by 
affidavit  and  [who]  is  required  to 
notice  depositions  for  the  purpose  of 
cross-examination  under  §  1.672(b), 
shall,  after  complying  with  paragraph 
(g)  of  this  section,  file  and  serve  a  single 
notice  of  depsotion  stating  the  time  and 
place  of  each  cross-examination 
deposition  to  be  taken. 
***** 

(g)  Before  serving  a  notice  of 
deposition  and  after  complying  with 
paragraph  (b)  of  this  section,  a  party 
shall  have  an  oral  conference  with  all 
opponents  to  attempt  to  agree  on  a 
mutually  acceptable  time  and  place  for 
conducting  the  deposition.  A  certificate 
shall  appear  in  the  notice  stating  that 
the  oral  conference  took  place  or 
explaining  why  the  conference  could 
not  be  had.  If  the  parties  cannot  agree 
to  a  mutually  acceptable  place  and  time 
for  conducting  the  deposition  at  the 
conference,  the  parties  shall  contact  an 
►administrative  patent  judge-^ 
[examiner-in-chief]  who  shall  then 
designate  the  time  and  place  for 
conducting  the  deposition. 
***** 

61.  Section  1.674  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1 .674    Persons  t>ef ore  whom  depositions 
may  t>e  taken. 

(a)  ►A-^  [Within  the  United  States 
or  a  territory  or  insular  possession  of  the 
United  States  a]  deposition  shall  be 
taken  before  an  officer  authorized  to 
administer  oaths  by  the  laws  of  the 
United  States  or  of  the  place  where  the 
examination  is  held. 
***** 

62.  Section  1.675  is  proposed  to  be 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

§  1 .675    Examination  of  witness,  reading 
and  signing  transcript  of  deposition. 

***** 

(d)  Unless  the  parties  agree  in  writing 
or  waive  reading  and  signature  by  the 
witness  on  the  record  at  the  depsotion. 
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when  the  testimony  hus  btM.'n 
transcribed  a  transcript  of  the 
deposition  shall  ^,  unless  the  witness 
refuses  to  read  and/or  sign  the  transcript 
of  the  depsotion,"^  bo  read  by  the 
witness  and  then  signed  by  the  witness 
in  the  form  of:  (1)  An  affidavit  in  the 
presence  of  any  notary  or  (2)  a 
declaration. 

63.  Se<-.tion  1.676  is  proposed  to  be 
amended  by  revising  paragraph  (a)(4)  to 
read  as  follows: 

$1,676    Certification  and  filing  by  otflcer, 
marldng  evMbits. 

(a)  •    •    • 

(4)  The  presence  or  absence  of  any 
lopposing  jartyl ►opponent-^ 
•         •        •         •         • 

64.  Section  1.677  is  proposed  to  be 
amended  by  rnvising  the  section 
heading  and  paragraph  (a)  to  read  as 
follows: 

§1677    Form  of  ^^fflciavlt  or<  a 
transcript  of  deposltton. 

(a)  ►An  affiddvit  or  a"^  (Al 
transcript  of  a  deposition  must  U» 
|lypewritt«»nj  on  opaque,  unglazed, 
durable  paper  approximately  ►21.8  by 
27  9  cm  |8'/i  by  11  inches)-^  la'/?  by 
11  iiui>es(21.8by  27.9  cm. )|  in  size 

ited 
spaced  m  one 
side  of  the  paper  in  not  smaller  than 
►  l  1  point  type-^  Ipica  typej  with  a 
margin  of  ►a. 8  cm  (I'/j  inr.hes)-^  |l'/i 
inches  (:^.8  c m  )|  on  the  left  ham!  side 
of  the  page.  The  pages  must  be 
consecutively  numbered  throughout  the 
entire  reconl  of  each  party  [S  1  6.S3(d)) 
and  thf>  n;<ine  of  the  witness  (must  be 
typ<rd  I  ►shall  appear-^  at  the  tup  of 
the  each  page  (§  1.653(e)).  ►in 
tmn.s<:ripts  of  depositions,  the-^  ITheJ 
questions  propounded  to  eiu  h  witness 
must  l»e  ronsw:utiv»ly  niiniben-d  unless 
paj>er  with  numbered  lines  is  us'-dand 
each  question  must  l>e  fullowetl  by  its 
answer. 
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matter^  shell  be  double- spaced  r 


65.  Section  1.678  and  the  section 
hiwdiiig  are  proposed  to  be  revised  tu 
r»»ad  as  follows: 

81678    ►Time  for 'Ulng  transcript-^ 
pTranscrtpta  of  depo5ttk>n  t?must  be  fltedo. 

I  Inlpss  otherwise  onlf  r\'d  by  an 
►administrative  patent  judgw-^ 
lexaminer-in-chief],  a  certified 
transfTipt  of  a  deposition  must  b«!  filed 
ill  the  Patent  and  Tnidnmark  (JfHt  o 
within  USl^SO-^days  from  the  date 
of  deposition  If  a  party  refu<>es  to  file 
a  certified  tranMjipt.  the 
►administrHtive  patent  judgo-^ 
lexamincr  in  chief]  or  the  Board  may 
take  appropriate  action  must  S  1  -616.  If 
a  party  refuses  to  file  a  certifieil 


traiLbcnpi,  any  oppijitciit  may  move  for 
lea.e  to  file  the  certified  transcript  and 
include  a  copy  of  the  transcript  as  part 
of  the  opponent's  rtjcord. 

66.  Section  1.679  is  proposed  to  be 
revised  to  read  as  follows: 

%  1 .679    Inspection  of  transcript 

A  certified  transcript  ►of  a 
desposilion-^  filed  in  the  Patent  and 
Trademark  Office  may  be  inspected  by 
any  party.  The  certified  transcript  may 
not  be  removed  from  the  Patent  and 
Trademark  Offic-e  I  for  printing 
(§  1.653(g)(l)l  unless  aulhori^  by  an 
►administrative  patont  judg"-^ 
lexaminor-in-chiefj  upon  si;r  h  terms  as 
may  be  appropriate. 

67.  Section  1.682  is  proposed  to  bo 
amended  by  deleting  paragraphs  (a)(4) 
and  (h)  and  redesignating  them  as 
"Reserved,"  revising  paragraphs  (a), 
{a)(2).  (a)(3).  and  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

S  1.682    Official  records  and  prtnted 
put>ll  cation  a. 

(a)  A  party  may  introduce  into 
evidence,  if  otherwise  admissible,  lanyj 
►an'^  official  record  or  printed 
publication  not  identified  ►in  an 
affidavit  or^  on  the  record  during  ►an 
oral  deposition-^  (the  taking  of 
testimony)  of  a  witnes.s.  by  filing  (a 
notice  ofl^ering)  ►a  copy  of-^  the 
official  record  or  ►printed'^ 

euhlication  (into  evidence).  If  the 
•■official  record  or  printed 
publtciition-^  (evidence)  relates  to  the 
party's  case- in-chief,  ►it  shall  be  filed 
together  with  any  affidavits  filed  by  the 
party  under  §  1.672(b)  for  its  case-in- 
chief  or.  if  the  party  does  not  serve  any 
affidavits  under  §  1.672(1))  for  its  case- 
in-chief, no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  under  §  1.672(b)  for 
its-^  (the  notice  shall  be  filed  prior  to 
close  of  testimony  of  the  party's)  case- 
in-chief. If  the^offii:ia)  record  or 
printi^d  publication-^  (cvidencs;) 
re!.t!es  to  rebuttal,  ►it  shall  be  f.ietl 
together  with  any  affidavits  filed  by  the 
party  under  §  1.672(b)  for  its  case-in- 
nibutfal  or,  if  the  party  does  not  file  any 
affidavits  under  §  1.672(1))  for  it.s  case- 
in-r\;but!al,  no  later  than  the  date  s«^t  by 
on  administrative  patent  judge  for  the 
party  to  file  affidavits  under  §  1  672(b) 
for  its-^  (the  notice  shall  be  filed  prior 
to  close  of  testimony  of  the  party's) 
casij-in-rebuttal.  (The  notice]  ►Official 
records  and  printed  publications  filed 
under  this  paragraph  shall  be  assigned 
setjuential  exhibits  numbers  by  the 
party  in  the  manner  set  forth  in 
*»  1.672(b).  The  official  record  and 
printed  publications  shall  be 
accompanied  by  a  paper  which-^  shall: 


(!)•*• 

(2)  ►Identify^  lidenUfy)  the 
portion  thereof  to  be  introduced  in 
evidence,  ►and-^ 

(3)  ►indicate-^  (indicate)  generally 
the  relevance  of  the  portion  sought  to  be 
intrcxluctHi  in  evidence  ►.-^  (,  and) 

(4)  ►Reserved."^  (where 
appropriate,  be  accom[>anied  by  a 
certified  copy  of  the  official  record  or  a 
copv  of  the  printed  publication 
(§i:671(d)).j 

(h)  ►Reserved."^  (A  copy  of  the 
notice,  official  record,  and  publication 
shall  bo  served.) 

(c)  Unless  otherwise  ordered  by  an 
►bdmimstrativ.e  patent  judge-^ 
(exa.miner  in-i±ief).  any  written 
objection  ►by  an  opponent-^  to  the 
(notice)  ►paper^or  to  the 
admissibility  of  the  official  record  or 
printed  publication  shall  be  filed 
(  within  1 5  days  of  service  of  the  notice) 
►no  later  than  the  tiate  set  by  the 
administrative  patent  judge  for  the 
opponent  to  file  objections  under 
§  1.672(':)  to  affidavits  submitted  by  the 
party  under  §  1.672(b).  An  opponent 
who  fails  to  challenge  the  admissibility 
of  the  official  record  or  printed 
publication  on  a  ground  that  could  have 
been  raised  in  a  timely  objection  under 
this  paragraph  will  not  be  entitled  to 
move  under  §  1.656(h)  to  suppress  the 
evidence  on  that  ground.  If  an  opponent 
timely  files  an  objection,  the  party  may 
rf-spond  by  filing  supplemental 
affidavits  and  supplemental  official 
records  and  printed  publications,  which 
must  be  filed  together  with  any 
supplemental  evidence  filed  by  the 
party  under  §  1.672(c)  or.  if  the  pwrty 
does  not  file  any  supplemental  evidence 
under  §  1.672(c).  no  later  than  the  date 
set  by  an  adnunistrative  patent  judge  for 
the  party  to  file  supplemental  affidavits 
under  §  1.672(c).  No  objection  to  the 
admissibility  of  the  supplemental 
evidence  shall  be  made,  except  as 
provided  by-^^  (See  also)  §  1.656(h). 
►Th-:  pflgps  of  supplemental  affidavits 
and  the  exhibits  filed  under  th>s  section 
shall  be  sequentially  numbered- by  the 
party  in  the  manner  set  forth  in 
§  1.672(c).  The  supplemental  affidavits 
and  exhibits  shall  be  accompanied  by  an 
index  of  witnesses  and  an  index  of 
exhibits  of  the  type  required  by 
§  1.672(b). 

(d)  Any  request  by  fi;i  opponent  to 
cjoss-exaniiiie  on  oral  deposition  the 
affiant  of  a  supplemental  affidavit 
submitted  under  paragraph  (c)  of  this 
section  shall  be  filed  no  later  than  the 
date  set  by  the  administrative  patent 
judge  for  the  opponent  to  file  a  request 
to  cross-examine  an  affiant  with  respect 
to  an  affidavit  served  by  the  party  under 
§1.672  (b)  or  (c).  If  any  opponent 


requests  cross-examination  of  an  affiant, 
the  party  shall  file  notice  of  a  deposition 
for  a  rnasonable  location  within  the 
United  States  under  §  1.673(e)  for  the 
purpose  of  cross-examination  by  any 
opponent.  Any  redirect  and  recross 
shall  take  place  at  the  deposition.  At 
any  deposition  for  the  purpose  of  cross- 
examination  of  a  witness,  the  party  shall 
not  be  entitled  to  rely  on  any  document 
or  thing  not  mentioned  in  one  or  more 
of  the  affidavits  filed  under  this 
paragraph,  except  to  the  extent 
necessary  to  conduct  proper  redirect. 
The  party  who  gives  notice  of  a 
deposition  shall  be  responsible  for 
providing  a  translator  if  the  witness 
does  not  testify  in  English,  for  obtaining 
a  court  reporter  and  for  filing  a  certified 
transcript  of  the  deposition  as  required 
by  §  1.676.  Within  45  days  of  the  close 
of  the  period  for  taking  cross- 
examination,  the  party  shall  serve  (but 
not  file)  a  copy  of  each  deposition 
transcript  on  each  opponent  together 
with  copies  of  any  additional 
documentary  exhibits  identified  by  the 
witness  during  the  deposition.  The 
pages  of  deposition  transcripts  and 
exhibits  served  under  this  paragraph 
shall  be  sequentially  numbered  by  the 
party  in  the  manner  set  forth  in 
§  1.672(d).  The  deposition  transcripts 
shall  be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
§1.672(b).'^ 

68.  Section  1.683  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  and  adding  a  new  paragraph  (c)  to 
read  as  follows: 

§  1 .683    Testimony  In  another  Interterence, 
proceeding,  or  action. 

(a)  ►a  party  may  introduce  into 
evidence,  if  otherwise  admissible,-^ 
[Prior  to  close  of  a  party's  appropriate 
testimony  period  or  within  such  time  as 
may  be  set  by  an  examiner-in-chief,  a 
party  may  file  a  motion  (§  1.635)  for 
leave  to  use  in  an  interference) 
testimony  ►by  affidavit  or  oral 
deposition-^  (of  a  witness)  from 
another  interference,  proceeding,  or 
action  involving  the  same  parties  £, 
subject  to  such  conditions  as  may  be 
deemed  appropriate  by  an  examiner-in- 
chief.)  ►by  filing  a  copy  of  the  affidavit 
or  a  copy  of  the  transcript  of  the  oral 
deposition.  If  the  testimony  relates  to 
the  party's  case-in-chief,  it  shall  be  filed 
together  with  any  affidavits  served  by 
the  party  under  §  1.672(b)  for  its  case-in- 
chief  or,  if  the  party  does  not  file  any 
affidavits  under  §  1.672(b)  for  its  case- 
in-chief, no  later  than  the  date  set  by  an 


administrative  patent  judge  for  the  party 
to  file  affidavits  under  §  1.672(b)  for  its 
case-in-chief.  If  the  testimony  relates  to 
rebuttal,  it  shall  be  filed  together  with 
any  affidavits  served  by  the  party  under 
§  1.672(b)  for  its  case-in-rebuttal  or,  if 
the  party  does  not  file  any  affidavits 
under  §  1.672(b)  for  its  case-in-rebuttal, 
no  later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  file  affidavits  under  §  1.672(b)  for  its 
case-in-rebuttal.  Pages  of  affidavits  and 
deposition  transcripts  served  under  this 
paragraph  and  any  new  exhibits  served 
therewith  shall  be  assigned  sequential 
ntunbers  by  the  party  in  the  maimer  set 
forth  in  §  1.672(b).M  The  [motion) 
►testimony  shall  be  accompanied  by  a 
paper  which  specifies-*^  [shall  specify] 
with  particularity  the  exact  testimony  to 
be  used  and  ►demonstrates-^  [shall 
demonstrate)  its  relevance. 

(b)  [Any  objection  to  the  admissibility 
of  the  testimony  of  the  witness  shall  be 
made  in  an  opposition  to  the  motion. 
See  also)  ►Unless  otherwise  ordered 
by  an  administrative  patent  judge,  any 
written  objection  by  an  opponent  to  the 
paper  or  the  admissibility  of  the 
testimony  filed  under  this  section  shall 
be  filed  no  later  than  the  date  set  by  the 
administrative  patent  judge  for  the 
opponent  to  file  any  objections  under 
§  1.672(c)  to  affidavits  submitted  by  the 
party  under  §  1.672(b).  An  opponent 
who  fails  to  challenge  the  achnissibility 
of  the  testimony  on  a  groimd  that  could 
have  been  raised  in  a  timely  objection 
imder  this  paragraph  will  not  be  entitled 
to  move  under  §  1.656(h)  to  suppress  the 
evidence  on  that  ground.  If  an  opponent 
timely  files  an  objection,  the  party  may 
respond  with  a  supplemental  affidavit 
and  supplemental  official  records  and 
printed  publicatioiis,  whitJi  must  be 
filed  together  with  any  supplemental 
evidence  filed  by  the  party  under 
§  1.672(c)  or,  if  the  party  does  not  file 
any  supplemental  evidence  under 
§  1.672(c),  no  later  than  the  date  set  by 
an  administrative  patent  judge  for  the 
party  to  file  supplemental  evidence 
under  §  1.672(c).  No  objection  to  the 
admissibility  of  the  evidence  contained 
in  or  submitted  with  a  supplemental 
affidavit  shall  be  made,  except  as 
provided  by^  §  1.656(h).  ►The  pages 
of  supplemental  affidavits  and  the 
exhibits  filed  under  this  section  shall  be 
sequentially  niunbered  by  the  party  in 
the  maimer  set  forth  in  §  1.672(c).  The 
supplemental  affidavits  and  exhibits 
shall  be  accompanied  by  an  index  of 
witnesses  and  an  index  of  exhibits  of 
the  type  required  by  §  1.672(b). 

(c)  Any  request  by  an  opponent  to 
cross-examine  on  oral  deposition  the 
affiant  of  an  affidavit  or  supplemental 
affidavit  submitted  under  paragraph  (a) 


or  (b)  of  this  section  shall  be  filed  no 
later  than  the  date  set  by  the 
administrative  patent  judge  for  the 
opponent  to  file  a  request  to  cross- 
examine  an  affiant  with  respect  to  an 
affidavit  filed  by  the  party  under  §  1.672 
(b)  or  (c).  If  any  opponent  requests 
cross-examination  of  an  affiant,  the 
party  shall  file  a  notice  of  deposition  for 
a  reasonable  location  within  the  United 
States  under  §  1.673(e)  for  the  purpose 
of  cross-examination  by  any  opponent 
Ajiy  redirect  and  recross  shall  take  place 
at  the  deposition.  At  any  deposition  for 
the  purpose  of  cross-examination  of  a 
witness,  the  party  shall  not  be  entitled 
to  rely  on  any  document  or  thing  not 
mentioned  in  one  or  more  of  the 
affidavits  filed  under  this  paragraph, 
except  to  the  extent  necessary  to 
conduct  proper  redirect.  The  party  who 
gives  notice  of  a  deposition  shall  be 
responsible  for  providing  a  translator  if 
the  writness  does  not  testify  in  English, 
for  obtaining  a  court  reporter  and  for 
filing  a  certified  transcript  of  the 
deposition  as  required  by  §  1.676. 
Within  45  days  of  the  close  of  the  period 
for  taking  cross-examination,  the  party 
shall  serve  (but  not  file)  a  copy  of  each 
deposition  transcript  on  each  opponent 
together  with  copies  of  any  additional 
documentary  exhibits  identified  by  the 
witness  during  the  deposition.  The 
pages  of  deposition  transcripts  and 
exhibits  served  imder  this  paragraph 
shall  be  sequentially  numbered  by  the 
party  in  the  manner  set  forth  in 
§  1.672(d).  The  deposition  transcripts 
shall  be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
§1.672(b).-^ 

69.  Section  1.684  is  proposed  to  be 
deleted  and  redesignated  as  "Reserved," 
as  follows: 

§1.684    ►Reserved.^  rrestimony  in  a 
foreign  country] 

(a)  An  examiner-in-chief  may 
authorize  testimony  of  a  witness  to  be 
taken  in  a  foreign  coimtry.  A  party 
seeking  to  take  testimony  in  a  foreign 
country  shall,  promptly  after  the 
testimony  period  is  set,  file  a  motion 
(§  1.635): 

(1)  Naming  the  witness. 

(2)  Describing  the  particular  facts  to 
which  it  is  expected  that  the  witness 
will  testify. 

(3)  Stating  the  groimds  on  which  the 
moving  party  believes  that  the  witness 
will  testify. 

(4)  Demonstrating  that  the  expected 
testimony  is  relevant. 


sni'in 
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(5)  Demonstrating  that  the  testimony 
cannot  be  taken  in  this  country  at  all  or 
cannot  be  taken  in  this  country  without 
hardship  to  the  moving  party  greatly 
exceeding  the  hardship  to  which  alt 
opposing  parties  will  be  exposed  by  the 
taking  of  the  testimony  in  a  foreign 
country. 

(6)  Accompanied  by  an  afHdavit 
stating  that  the  motion  is  made  in  good 
faith  and  not  for  the  purpose  of  delay  or 
harassing  any  party. 

(7)  Accompanied  by  written 
interrogatories  to  be  asked  of  the 
witness. 

(b)  Any  opposition  under  $  1.638(a) 
shall  state  any  objection  to  the  written 
interrogatories  and  shall  include  any 
cross-interrogatories  to  be  asked  of  the 
witness.  A  reply  under  §  1.638(b)  may 
be  nied  and  shall  be  limited  to  stating 
any  objection  to  any  cross- 
interrogatories  proposed  in  the 
opposition. 

(c)  If  the  motion  is  granted,  taking  of 
the  testimony  abroad  must  be  completed 
within  the  testimony  period  set  under 
§1.651  or  within  such  time  as  may  be 
set  by  the  Examiner-in-Chief.  The 
moving  party  shall  be  responsible  for 
obtaining  answers  to  the  interrogatories 
and  cross-interrogatories  before  an 
ofTicer  qualified  to  administer  oaths  in 
the  foreign  country  under  the  laws  of 
the  United  States  or  the  foreign  country. 
The  officer  shall  prepare  a  transcript  of 
the  interrogatories,  cross-interrogatories, 
and  recorded  answers  to  the 
interrogatories  and  cross-interrogatories 
and  shall  transmit  the  transcript  to  Box 
Interference.  Commissioner  of  Patents 
and  Trademarks.  Washington.  D.C. 
20231.  with  a  certificate  signed  and 
sealed  by  the  officer  and  showing: 

(1)  The  witness  was  duly  sworn  by 
the  o^tcer  before  answering  the 
interrogatories  and  cross-interrogatories. 

(2)  The  recorded  answers  are  a  true 
record  of  the  answers  given  by  the 
witness  to  the  interrogatories  and  cross- 
interrogatories. 

(3)  The  name  of  the  person  by  whom 
the  answers  were  recorded  and.  if  not 
recorded  by  the  officer,  whether  the 
answers  were  recorded  in  the  presence 
of  the  officer. 

(4)  The  presence  or  absence  of  any 
party. 

(5)  The  place,  day,  and  hour  that  the 
answers  were  recorded. 

(6)  A  copy  of  the  recorded  answers 
was  read  by  or  to  the  witness  before  the 
witness  signed  the  recorded  answers 
and  that  the  witness  signed  the  recorded 
answers  in  the  presence  of  the  officer. 
The  officer  shall  stale  the  circumstances 
under  which  a  witness  refuses  to  road 
or  sign  recorded  answers. 


(7)  The  officer  is  not  disquaUfied 
under  §1.674. 

(d)  If  the  parties  agree  in  writing,  the 
testimony  may  be  taken  before  the 
officer  on  oral  deposition. 

(e)  A  party  taking  testimony  in  a 
foreign  country  shall  have  the  burden  of 
proving  that  false  swearing  in  the  giving 
of  testimony  is  punishable  as  perjury 
under  the  laws  of  the  foreign  country. 
Unless  false  swearing  in  the  giving  of 
testimony  before  the  officer  shall  be 
punishable  as  perjury  under  the  laws  of 
the  foreign  country  where  testimony  is 
taken,  the  testimony  shall  not  be 
entitled  to  the  same  weight  as  testimony 
taken  in  the  United  States.  The  weight 
of  the  testimony  shall  be  determined  in 
each  case.] 

70.  Section  1.685  is  proposed  to  be 
amended  by  revising  paragraphs  (d)  and 
(e)  to  read  as  follows: 

§1.685    Errors  and  Irregularities  In 
depositions. 


(d)  An  objection  to  the  ►deposition 
on  any  grounds,  such  as  the"^ 
competency  of  a  witness,  admissibility 
of  evidence,  manner  of  taking  the 
deposition,  the  form  of  questions  and 
answers,  any  oath  or  affirmation,  or 
conduct  of  any  pariy  at  the  deposition 
►.■^  is  waived  unless  an  objection  is 
made  on  the  record  at  the  deposition 
stating  the  specific  ground  of  objection. 
Any  objection  which  a  party  wishes 
considered  by  the  Board  at  final  bearing 
shall  be  included  in  a  motion  to 
suppress  under  §  1.656(h}. 

(e)  Nothing  in  this  section  precludes 
taking  notice  of  plain  errors  aHecting 
substantial  rights  although  they  were 
not  brought  to  the  attention  of  an 
►administrative  patent  judge-^ 
lexaminer-in-chiefl  or  tbe  Board. 

71.  Section  1.687  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 

§  1 .667    Additional  discovery. 

•         •        •        •        • 

(c)  Upon  a  motion  (§  1.63f5}  brought 
by  a  party  within  the  time  set  by  an 
►administrative  patent  judge'^ 
lexaminer-in-chiefl  under  §  1.651  or 
thereafter  as  authorized  by  §  1.645  and 
upon  a  showing  that  the  interest  of 
justice  so  requires,  an  ►administrative 
patent  judge-^  lexaminer-in-chiefj  may 
order  additional  discovery,  as  to  matters 
under  the  control  of  a  party  within  the 
scope  of  the  Federal  Rules  of  Civil 
Procedure,  specifying  the  terms  and 
conditions  of  such  additional  discovery. 
►See  §  1.647  concerning  translations  of 
documents  in  a  foreign  language.-^ 


72.  Section  1.688  is  proposed  to  be 
amended  by  revising  paragraphs  (a)  and 
(b)  and  adding  a  new  paragraph  (c)  to 
read  as  follows: 

§1.668    Use  of  discovery. 

(a)  If  oUierwise  admissible  a  party 
may  introduce  into  evidence,  an  answer 
to  a  written  request  for  an  admission  or 
an  anFwer  to  a  written  interrogatory 
obtained  by  discovery  under  §  1.687  by 
filing  a  copy  of  the  request  for 
admission  or  the  written  interrogatory 
and  the  answer.  If  the  answer  relates  to 
a  party's  case-in-chief,  the  answer  shall 
be  [filed  prior  to  the  close  of  testimony 
of  the  party's]  ►served  together  with 
any  affidavits  served  by  the  party  under 
§  1 .672(b)  for  its  case-in-chief  or,  if  the 
party  does  not  serve  any  affidavits 
under  §  1.672(b)  for  its  case-in-chief,  no 
later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  serve  affidavits  under  §  1, 672(b)  for 
its'^  case-in -cliief  If  the  answer  relates 
to  the  party's  rebuttal,  the  [admission 
or]  answer  shall  be  [filed  prior  to  the 
close  of  testimony  of  the  party's] 
►served  together  with  any  affidavits 
served  by  the  party  under  §  1.672(b)  for 
the  its  case-in-rebuttal  or,  if  the  party 
does  not  serve  any  affidavits  under 
§  1.672(b)  for  its  case-in-rebuttal.  no 
later  than  the  date  set  by  an 
administrative  patent  judge  for  the  party 
to  serve  affidavits  under  §  1.672(b)  for 
its'^  case-in-rebuttal. 

►(b)'^  Unless  otherwise  ordered  by 
an  ►administrative  patent  judged 
[exaininer-in-chiffl.  any  written 
objection  to  the  admissibility  of  an 
answer  shall  be  filed  [within  15  days  of 
ser\ice  of  the  answer.]  ►no  later  than 
the  date  set  by  the  administrative  patent 
judge  for  the  opponent  to  file  any 
objections  under  §  1.672(c)  to  affidavits 
submitted  by  the  party  under  §  1.672(b). 
An  opponent  who  fails  to  chaii.'nge  the 
admissibility  of  an  answer  on  <i  ground 
that  could  have  been  raised  in  a  timely 
objection  under  this  paragraph  will  not 
bo  entitled  to  move  under  §  1.656(h)  to 
suppress  the  evidence  on  that  ground.  If 
an  opponent  timely  files  an  objection, 
the  party  may  respond  with 
supplemental  affidavits,  which  must  be 
filed  together  with  any  supplemental 
evidence  filed  by  the  party  under 
§  1 .672(c)  or.  if  the  party  does  not  file 
any  supplemental  evidence  under 
§  1.672(c).  no  later  than  the  date  set  by 
an  administrative  patent  judge  for  the 
party  to  file  supplemental  affidavits 
under  §  1.672(c).  No  objection  to  the 
admissibility  of  the  evidence  contained 
in  or  submitted  wUh  a  supplemental 
affidavit  shall  be  made,  except  as 
provided  by-^  §  1.656(h).  ►The  pages 
of  supplemental  affidavits  and  the 


exhibits  filed  under  this  section  shall  be 
sequentially  numbered  by  the  party  in 
the  manner  set  forth  in  §  1.672(c).  The 
supplemental  affidavits  and  exhibits 
shall  b«  accompanied  by  an  index  of 
witnesses  and  an  index  of  exhibits  of 
the  type  required  by  §  1.672(b). 

(c)  Any  request  by  an  opponent  to 
cross-examine  on  oral  deposition  the 
affiant  of  a  supplemental  affidavit 
subm^ted  under  paragraph  (b)  of  this 
section  shall  be  filed  no  later  than  the 
date  set  by  the  administrative  patent 
judge  for  the  opponent  to  file  a  request 
to  cross-examine  an  affiant  with  resf)ect 
to  an  affidavit  filed  by  the  party  under 
§  1.672(b)  or  (c).  If  any  opponent 
requests  cross-examination  of  an  affiant, 
the  party  shr  11  file  a  notice  of  deposition 
for  a  reasonaole  location  within  the 
United  States  under  §  1.673(e)  for  the 
purpose  of  cross-examination  by  any 
opponent.  Any  redirect  and  recross 
shall  take  place  at  the  deposition.  At 
any  deposition  for  the  purpose  of  cross- 
examination  of  a  witness,  the  party  shall 
not  be  entitled  to  rely  on  any  document 
or  thing  not  mentioned  in  one  or  more 
of  the  affidavits  filed  under  this 
paragraph,  except  to  the  extent 
necessary  to  conduct  proper  redirect. 
The  party  who  gives  notice  of  a 
deposition  shall  be  responsible  for 
providing  a  translator  if  the  witness   '" 
does  not  testify  in  English,  for  obtaining 
a  court  reporter  and  for  filing  a  certified 
transcript  of  the  deposition  as  required 
by  §  1.676.  Within  45  days  of  the  close 
of  the  period  for  taking  cross- 
examination,  the  party  shall  serve  (but 
not  file)  a  copy  of  each  deposition 
transcript  on  each  opponent  together 
with  copies  of  any  additional 
documentary  exhibits  identified  by  the 
witness  during  the  deposition.  The 
pages  of  deposition  tran.scripts  and 
exhibits  served  under  this  paragraph 
shall  be  sequentially  numbered  by  the 
party  in  the  manner  set  forth  in 
§  1.672(d).  The  deposition  transcripts 
shall  be  accompanied  by  an  index  of  the 
names  of  the  witnesses,  giving  the 
number  of  the  page  where  cross- 
examination,  redirect  and  recross  of 
each  witness  begins,  and  an  index  of 
exhibits  of  the  type  specified  in 
§1.672(b).-^ 

t(b)]  ►(d)-^  A  party  may  not  rely 
upon  any  other  matter  obtained  by 
discovery  imless  it  is  introduced  into 
evidence  under  this  subpart. 

73.  Section  1.690  is  proposed  to  be 
amended  by  revising  paragraphs  (a),  (b) 
and  (c)  to  read  as  follows: 

§  1 .690    Arbitration  of  iPte'lerences. 

(a)  Parties  to  a  patent  interference  may 
detemiine  the  interference  or  any  aspect 
thereof  by  arbitration.  Such  arbitration 


shall  be  governed  by  the  provisions  of 
Title  9,  United  States  Code.  The  parties 
must  notify  the  Board  in  writing  of  their 
intention  to  arbitrate.  An  agreement  to 
arbitrate  must  be  in  writing,  specify  the 
issues  to  be  arbitrated,  the  name  of  the 
arbitrator  or  a  date  not  more  than  thirty 
(30)  days  after  the  execution  of  the 
agreement  for  the  selection  of  the 
arbitrator,  and  provide  that  the 
arbitrator's  award  shall  be  binding  on 
the  parties  and  that  judgment  thereon 
can  be  entered  by  the  Board.  A  copy  of 
the  agreement  must  be  filed  within 
twenty  (20)  days  after  its  execution.  The 
parties  shall  be  solely  responsible  for 
the  selection  of  the  arbitrator  and  the 
rules  for  conducting  proceedings  before 
the  arbitrator.  Issues  not  disposed  of  by 
the  arbitration  will  be  resolved  in 
accordance  with  the  procediu^s 
established  in  37  CFR,  Subpart  E  of  Part 
1,  as  determined  by  the 
►administrative  patent  judge-^ 
[examiner-in -chief] . 

(b)  An  arbitration  proceeding  imder 
this  section  shall  be  conducted  within 
such  time  as  may  be  authorized  on  a 
case-by-case  basis  by  an 
►administrative  patent  judge-^ 
lexaminer-in-chiefl  • 

(c)  An  arbitration  award  v/ill  be  given 
no  consideration  unless  it  is  binding  on 
the  parties,  is  in  writing  and  states  in  a 
clear  and  definite  manner  (1)  the  issue 
or  issues  arbitrated  and  (2)  the 
disposition  of  each  issue.  The  award 
may  include  a  statement  of  the  grounds 
and  reasoning  in  support  thereof  Unless 
otherwise  ordered  by  an 
►administrative  patent  judge-^ 
[examiner- in-chief],  the  parties  shall 
give  notice  to  the  Board  of  an  arbitration 
award  by  filing  within  twenty  (20)  days 
from  the  date  of  the  award  a  copy  of  the 
award  signed  by  the  arbitrator  or 
arbitrators.  When  an  award  is  timely 
filed,  the  award  shall,  as  to  the  parties 
to  the  arbitration,  be  dispositive  of  the 
issue  or  issues  to  which  it  relates. 

•        •         *         •        • 

Zteted;  Septemt)er  23, 1994. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce,  and 
Commissioner  of  Patents  and  Trademarks. 
[PR  Doc.  94-24203  Filed  9-30-94;  8:45  am) 
BILUNO  CODE  3S10-16-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MA-29-0l-«537;  A-1-FRL-6083-5J 

Approval  and  Promulgation  of  Air 
Ouaihry  >mplefnentation  Plans; 
Massachusetts:  Amendment  to 
Massachusetts  SIP  (for  Ozone  and  for 
Cart>on  Mcncxide)  tor  Establishment 
of  s  South  Boston  Parking  Freeze 

AGEflCY:  Environmental  Protection 
Agency  (EPA). 
actkm:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
amendment  submitted  by  the 
Commonwealth  of  Massachusetts.  The 
intent  of  the  SIP  amendment  is  to  effect 
a  decrease  in  vehicle  miles  travelled 
(VMT)  and  motor  vehicle  emissions  by 
controlling  the  growth  of  parking  spaces 
in  the  South  Boston  neighborhood  of 
Boston  and  holding  automobile  usage  to 
levels  wdthin  the  practical  capacity  of 
the  local  street  network.  Vehicular 
emissions  of  carbon  monoxide, 
hydrocarbons  and  nitrogen  oxides  will 
be  reduced  compared  with  their 
expected  levels  if  parking  is  not 
constrained.  These  pollutants  contribute 
to  the  carbon  monoxide  and  ozone  air 
pollution  problems  in  the  Boston 
urbanized  area.  This  SIP  revision  adds 
the  South  Boston  Parking  Freeze  Area  to 
ongoing  parking  management  plans  in 
the  Metropohtan  Boston  Area.  The 
intended  effect  of  this  action  is  to 
propose  approval  of  the  changes  to 
Massachusetts'  SEP.  This  action  is  being 
taken  under  section  110  of  the  Clean  Air 
Act. 

DATES:  Comments  must  be  received  on 
or  before  November  2, 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,.  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  pubUc 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA  and  Division  of 
Air  Qiiality  Control,  Department  of 
Enviromnenfal  Protection,  One  Winter 
Street,  8th  floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Cooke,  (617)  565-3227. 
SUPPLEMENTARY  INFORMATKM:  On  July 
30, 1993,  the  Massachusetts  Department 
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of  Environmental  Protection  (DEP) 
submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  the  South 
Boston  Parking  Freeze.  The  amendment 
adds  or  revises  four  definitions  to  310 
CMR  7  00  and  adds  a  new  section.  310 
CMR  7.33  "MB  City  of  Boston/South 
Boston  Parking  Freeze"  to  manage  the 
overall  parking  demand  in  South 
Boston.  Specifically,  the  measure  will 
constrain  future  parking  supply  at  10 
percent  above  1990  levels,  allowing  for 
an  increase  in  the  supply  to 
accommodate  an  expected  increase  in 
demand  accompanying  intensive 
development  in  South  Boston.  A  second 
ten  percent  mcrease  in  parking  supply 
will  be  permitted  in  the  South  Boston 
Piers  area  when  the  Central  Artery/ 
Third  Harbor  Tunnel  Project  is 
completed  and  open  to  the  public. 

Background 

Parking  freezes  for  part  of  the  City  of 
Boston,  the  City  of  Cambridge,  and 
Logan  Airport  were  included  as  one 
strategy  in  the  Transportation  Control 
Plan  promulgated  by  the  EPA  in  its  plan 
for  the  Boston  Region  in  1975.  (See  CFR 
part  52.  subpart  W.  38  FR  17689  (July 
2.  1973).  38  FR  30960  (November  8, 
1973);  40  FR  25162  ()une  12.  1975);  40 
FR  39863  (August  29. 1975).)  On 
September  16.  1979.  EPA  approved 
Massachusetts'  1979  SIP,  which 
included  these  parking  freezes. 
Massachusetts  reafHrmed  these  Ercezes 
in  its  1982  SIP. 

On  December  19.  1990.  the 
Massachusetts  Executive  Office  of 
Transportation  and  Construction 
(EOTC).  the  Massachusetts  Department 
of  Public  Works  ((MDPW),  now  the 
Massachusetts  Highway  Department 
(MA  HWY))  and  the  Conservation  Law 
Foundation  (CLF)  signed  a 
Memorandum  of  Understanding  (MOLI) 
committing  the  parties  to  pursue 
implementation,  monitoring  and 
enforcement  of  traffic,  and  air  quality 
mitigation  measures  for  the  Central 
Artery/Third  Harbor  Tunnel  project. 
Parking  freezes,  including  the 
development  and  implementation  of  the 
South  Boston  Parking  Freeze,  were 
among  the  specific  measures  committed 
to  in  the  MOU.  The  Boston  Metropolitan 
Planning  Organization  (MPO)  voted  on 
December  27, 1990,  to  adopt  the  items 
of  the  MOU  as  a  State  Implementation 
Plan  (SIP)  provision,  and  forwarded  the 
items  to  the  Massachusetts  Department 
of  Environmental  Protection  (MA  DEP) 
as  a  proposed  amendment  to  the  SIP. 

The  Metropolitan  Planning 
Organization  is  the  current  "State 
Certified  Organization"  for 
transportation  control  measures  in  the 
SIP.  In  response  to  the  MPO  submission. 


MA  DEP  developed  regulations  which 
were  proposed  in  October  of  1992.  MA 
DEP  held  a  public  hearing  on  these 
amendments  on  November  30.  1992. 
The  comment  period  ended  December 
10. 1992.  with  oral  testimony  and 
written  comments  received  from  EPA  as 
well  as  various  other  parties.  The 
amendments  (as  formal  state 
regulations)  were  filed  with 
Massachusetts  Secretary  of  State  on 
March  15.  1993.  and  became  effective 
on  April  9.  1993.  upon  publication  in 
the  Massachusetts  Register. 

Summary  of  SIP  Revision 

(1)  Geographic  Area.  The  South 
Boston  Parking  Freeze  area  is  divided 
into  three  zones  defined  as:  (i)  The 
South  Boston  Piers  Zone;  (ii)  the  South 
Boston  Industrial/Commercial  Zone; 
and  (iii)  the  South  Boston  Residential 
Zone.  The  boundaries  of  these  zones  are 
defined  in  the  state  regulation  as  well  as 
in  EPA's  Technical  Support  Document 
(TSD)  available  in  the  docket  for  this 
action. 

(2)  Definition  of  the  Forking  Freeze. 
There  is  a  freeze  (limit)  on  the 
availability  of  motor  vehicle  parking 
spaces  within  the  South  Boston  Piers 
Zone  and  the  Industrial/Commercial 
Zone,  and  a  freeze  on  the  availability  of 
remote  parking  spaces  within  the  South 
Boston  Residential  Zone.  ■  In  addition, 
the  South  Boston  Piers  Zone  will  have 
ten  percent  of  its  off-street  spaces  set 
aside  and  allocated  for  off-peak  period 
parking.  Off-peak  spaces  would  not  be 
used  by  everyday  commuters  but 
reserved  for  people  needing  short  term 
parking.  Therefore,  parking  spaces 
designated  for  off-peak  use  may  not  be 
used  between  7:30  a.m.  and  9:30  a.m.. 
but  could  be  used  at  other  times.  Once 
the  South  Boston  Transitway  opens, 
additional  spaces  in  the  South  Boston 
Piers  Zone  will  be  set  aside  for  off-peak 
parking,  resulting  in  a  total  of  20 
percent  off-peak  parking  spaces.  Finally, 
a  second  ten  percent  will  be  created  and 
added  to  the  Freeze  Bank  for  the  South 
Boston  Piers  Zone  when  the  Central 
Artery/Thiid  Harbor  Tunnel  opens  to 
thepublic. 

Tne  Massachusetts  regulation  requires 
the  Boston  Air  Pollution  Control 
Commission  (BAPCC)  and 
Massachusetts  Port  Authority 
(Massport)  to  develop  and  submit  an 
inventory  of  all  existing  motor  vehicle 
parking  spaces  for  each  of  their 
respective  areas.  Ln  addition,  all  motor 
vehicle  parking  spaces  that  were  part  of 


■  "Rnnote  parking  ipacst"  are  spaces  in  which 
the  driver  park*  and  then  proceeds  to  his/her 
destitution  outside  South  Boston,  such  as 
Downtown  Boston  or  Logan  Airport.  See  310  CMK 
7.00 


any  project  submitted  for  review  under 
the  Massachusetts  Environmental  Policy 
Act  (MEPA)  process  in  301  CMR  11.00. 
or  the  Federal  Environmental  Review 
Process  in  40  U.S.C.  4321  et  seq.  as  of 
August  1. 1990.  as  well  as  remote 
parking  spaces,  must  be  identified  in 
their  respective  inventories.  This 
inventory  will  identify  parking  spaces 
for  commercial,  remote,  employee, 
restricted  use.  off-peak  uses  and  parking 
spaces  eliminated  during  the  Central 
Artery/Third  Harbor  Tunnel  project 
construction  within  the  freeze  area. 

The  Massachusetts  Regulation 
authorizes  BAPCC  to  allow  "restricted 
use  parking"  spaces  in  the  South  Boston 
Piers  and  Industrial/Commercial  zones 
for  up  to  ten  days  each  year.  These 
spaces  are  designed  to  allow  the  cap  to 
be  exceeded  on  a  very  short-term  basis 
to  accommodate  unusual  events. 
Massport  is  prohibited  from  providing 
restricted  use  parking  in  South  Boston. 

A  South  Boston  Parking  Freeze  Draft 
Base  Inventory  was  developed  by  the 
BAPCC  in  accordance  with  the  state 
regulation  and  was  submitted  to  MA 
DEP  for  review,  public  comment  and 
approval.  BAPCC's  April  1994  Draft 
Biase  Inventory  estimated  27,768  motor 
vehicle  parking  spaces  within  the  South 
Boston  Parking  Freeze  Area.  This  is 
broken  down  as:  South  Boston  Piers 
Zone  15,916  spaces:  South  Boston 
Industrial  Zone  11,841  spaces;  and 
South  Boston  Residential  Zone  11 
spaces.  On  June  13,  1994.  MA  DEP 
found  BAPCC's  parking  inventory 
inadequate  and  required  BAPCC  to 
resolve  those  inadequacies. 

(3)  Estabhshment  of  Parking  Freeze 
Banks.  The  number  of  Motor  vehicle 
parking  spaces  in  the  South  Boston 
Parking  Freeze  Area  will  be  limited  to 
the  base  inventory,  plus  an  initial 
parking  freeze  bank  equal  to  10%  of  the 
base  inventory  of  motor  vehicles 
parking  spaces.  There  will  be  two 
parking  freeze  banks,  administered 
separately  by  the  BAPCC  and  Massport. 
Motor  vehicle  parking  spaces  eliminated 
from  use  in  the  South  Boston  P irking 
Freeze  Area  can  be  credited  to  the 
appropriate  parking  freeze  bank  for 
reallocation  and  are  not  privately 
transferrable. 

Goals  of  the  Parking  Freeze 

MA  DEP  expects  that  the  parking 
freeze  will  ensure  that  economic  growth 
in  South  Boston  occurs  efficiently  with 
respect  to  land  use  and  transportation 
infrastructure  and  in  the  most 
environmentally  beneficial  way.  MA 
DEP  stated  that  the  South  Boston 
Parking  Freeze  has  been  designed  with 
the  following  specific  objectives:  to 
improve  air  quality  over  forecast  levels. 


in  the  metropolitan  Boston  area  and 
locally,  by  limiting  the  growth  in  traffic 
congestion  so  Federal  health-related  air 
quality  standards  can  be  attained  as 
rapidly  as  possible;  to  reduce  traffic  on 
South  Boston  neighborhood  streets;  to 
manage  the  parking  supply  so  that 
transportation  and  lend  resources  are 
used  efficiently;  to  build  in  flexibility  to 
respond  to  the  changes  in  traffic 
capacity  resulting  fi-om  the  Central 
Artery/Third  Harbor  Tunnel  project; 
and  to  encourage  transit  as  the  preferred 
transportation  access  mode  for  all  new 
development  in  the  South  Boston  area. 

Air  Quality  Impacts 

The  South  Boston  Parking  Freeze  is 
designed  to  reduce  the  growth  of  VNfF 
and  travel-related  air  emissions  by 
controlling  the  growth  of  parkJng  spaces 
serving  South  Boston.  The  freeze  will 
result  in  air  quality  improvements 
beyond  those  which  would  occur  in  the 
future  without  this  measure. 

For  the  three  South  Boston  zones,  MA 
DEP  expects  the  proposed  freeze  to 
reduce  total  future  trips  by  15,220  per 
day  or  19  percent  of  the  approximately 
80,105  trips  forecast  with  unconstrained 
parking.  This  is  a  5.3  percent  reduction 
in  the  future  year  trips  without  the 
freeze  in  the  Central  Artery  Study  area, 
and  a  0.3  percent  reduction  overall  in 
Eastern  Massachusetts. 

Without  the  South  Boston  freeze,  the 
amount  of  VMT  increases  in  the  South 
Boston  zones  are  large.  On  average  in 
the  three  South  Boston  zones,  MA  DEP 
expects  trips  to  rise  by  about  35  jsercent 
between  now  and  the  year  2010.  Based 
on  vehicle  trip  reductions  and  the 
related  VMT  change,  a  reduction  of  8.06 
percent  in  VMT  is  obtained  below  the 
level  which  would  othenvise  occur  with 
unconstrained  parking  within  the 
Central  Artery  Study  area,  and  0.3 
percent  over  the  entire  region. 

Using  FP.^'s  Mobile  Emission  Factor 
Model  (MOBILE4.1,  the  current  version 
at  the  time  of  the  MA  DEP's  analysis) 
and  the  Central  Artery  Traffic  Model, 
the  Soi'fl'.  Boston  Parking  Freeze  would 
reduce  einiosions  of  volatile  organic 
compounds  (VOCs)  by  approximately 
74.86  kilograms  per  day  by  the  year 
2010  within  the  Central  Artery  Study 
area.  Carbon  Monoxide  emissions 
would  be  reduced  by  558.50  kilograms 
per  day  within  the  Central  Artery  Study 
area.  Using  the  EPA  MOBILE4.1 
emission  Model  and  the  Central 
Transportation  Planning  Staff  (CTPS) 
regional  transportation  model,  the  South 
Boston  Parking  Freeze  will  reduce 
emissions  of  VOCs  by  269.79  kilograms 
per  day,  and  of  carbon  monoxide  (CO) 
by  approximately  1,663.91  kilograms 
per  day  within  Eastern  Massachusetts. 


The  regional  model  also  accounts  for  the 
secondary  effects  of  reducing  traffic, 
which  will  in  turn  reduce  congestion 
and  emissions  elsewhere  in  the  region. 

EPA  supports  the  South  Boston 
Parking  Freeze  Plan  as  a  means  to 
reduce  VMT  and  ultimately  eliminate 
motor  vehicle  emissions  associated  with 
reduced  VMT.  The  VMT  reduction 
Anticipated  with  implementing  the 
South  Boston  Parking  Freeze  Plan  will 
be  accounted  for  through  Highway 
Performance  Monitoring  System "s 
(HPMS)  statistical  sampling  of  VMT 
within  the  Boston  Metropolitan  area. 
VMT  reductions  resulting  from  the 
South  Boston  freeze  will  be  documented 
by  Massachusetts  in  their  emission 
inventories  and  regional  emission 
ar.alysis  (prepared  for  transportation 
conformity)  and  result  in  improved 
ambient  air  quality.  Specific  emission 
credit  associated  with  the  South  Boston 
Parking  Freeze  Plan  is.not  being 
assigned  in  the  SIP.  In  addition,  because 
Massachusetts  will  account  for  VMT 
and  emission  benefits  in  their  base 
scenario.  Massachusetts'  Reasonable 
Further  Progress  Plan  does  not  identify 
the  South  Boston  Parking  Freeze  as  an 
emission  reduction  element  or  as  a 
contingency  measure. 

EPA's  review  of  this  material 
indicates  that  the  proposed  SIP 
amendment  will  result  in  improved  air 
quaUty.  EPA  is  proposing  to  approve  the 
Massachusetts  SIP  revision  for  South 
Boston  Parking  Freeze,  which  was 
submitted  on  July  30,  1993.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  proposal  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
action. 

Proposed  Action 

EPA  is  proposing  to  approve  the 
South  Boston  Parking  Freer?  SIP 
Amendment. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibihty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  On  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 


create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  docs  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  L'.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedtires 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  bom  Michael  H.  Shapiro, 
Acting  Assistant  A.dministrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  pubUc  of  these 
tables.  On  January  6,  1989,  the  OfBce  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  &x)m  the  requirements  of  section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  The  USEPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the 
temporary  waiver  until  such  time  as  it 
rules  on  EPA's  request.  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30, 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SEP  revision 
will  be  based  on  whether  it  meets  the 
requirements  ofsections  110(a)(2)(A)-(K) 
and  110(1)  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
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recurdkeeping  requirements,  Sulfur 
oxides. 

Authority:  42  US.C,  7401-7671q. 

Dated:  September  21.  1994. 
Patricia  L.  Meaney, 
Acting  Deputy  Regional  Administrator. 
Region  I. 
|FR  Doc.  94-24371  Filed  9-30-94;  8:45  am) 
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40  CFR  Part  70 
(MS01:  FRL-6062-8] 

Clean  Air  Act  Proposed  Full  Approval 
of  Operating  Permits  Program,  State  of 

Mississippi 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnOH:  Proposed  full  approval. 

summary:  The  EPA  proposes  to  grant 
full  approval  to  the  Operating  Permits 
Program  submitted  by  the  State  of 
Mississippi  for  the  purpose  of 
complying  with  Federal  requirements 
which  mandate  that  States  develop,  and 
submit  to  EPA,  programs  for  issuing 
operating  permits  to  all  major  stationary 
sources,  and  to  certain  other  sources. 
DATES:  Comments  on  this  proposed 
action  must  bo  received  in  writing  by 
November  2,  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Carla  Pierce  at  the 
Region  IV  address. 

Copies  of  the  Stage's  submittal  and 
other  supporting  information  used  in 
developing  the  proposed  full  approval 
are  available  for  inspection  during 
normal  business  hours  at  the  following 
location:  U.S.  Environmental  Protection 
Agency,  Region  IV,  345  Courtland 
Street.  NE..  Atlanta,  GA  30365. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
F0«  FURTHER  INFORMATION  CONTACT: 
Carla  E.  Pierce,  Regional  Program 
Manager.  Air  Programs  Branch,  Air 
Pestic:ides  &  Toxics  Management 
Division.  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street.  NE..  Atlanta.  GA  30365. 
telephone  (404)  347-2864. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Purpose 

A.  Introduction 

As  required  under  title  V  of  the  Clean 
Air  Act  Amendments  of  1990,  (Clean 
Air  Act  ("Act")  sections  501-507).  EPA 
has  promulgated  rules  which  define  the 
minimum  elements  of  an  approvable 
State  operating  permits  program  and  the 


corresponding  standards  and 
procedures  by  which  EPA  will  approve, 
oversee,  and  withdraw  approval  of  State 
operating  permits  programs  (see  57  PR 
32250  (July  21.  1992)).  These  rules  are 
codified  at  40  Code  of  Federal 
Regulations  (CFR)  part  70.  Title  V 
requires  States  to  develop,  and  submit 
to  EPA,  programs  for  issuing  these 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 

The  Act  requires  that  States  develop 
and  submit  these  programs  to  EPA  by 
November  15,  1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  1  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  section  502  of  the  Act  and 
the  part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  part  70.  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  2  years.  If  EPA  has  not 
fully  approved  a  program  by  2  years 
after  the  November  15.  1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
operating  permits  program. 

n.  Proposed  Action  and  Implications 

A.  Analysis  of  State  Submission 

1.  Support  Materials 

Pursuant  to  section  502(d)  of  the 
Clean  Air  Act  as  amended  (1990 
Amendments),  the  Governor  of  each 
State  must  develop  and  submit  to  the 
Administrator  an  operating  permits 
program  under  State  or  local  law  or 
under  an  interstate  compact  meeting  the 
requirements  of  title  V  of  the  Act.  The 
Mississippi  Oepartment  of 
Environmental  Quality  (MDEQ) 
requested,  under  the  signature  of 
Governor  Kirk  Fordice.  approval  of  its 
operating  permits  program  with  full 
authority  to  administer  the  program  in 
all  areas  of  the  State  of  Mississippi,  with 
the  exceptions  of  the  Indian  reservations 
and  tribal  lands. 

In  the  MDFQ  operating  permits 
program  submittal.  Mississippi  does  not 
assert  jurisdiction  over  Indian  lands  or 
reservations  for  purposes  of  40  CFR  part 
70  and  title  V.  EPA  will,  at  a  future  date, 
conduct  a  Federal  title  V  operating 
permits  program  governing  title  V 
sources  of  air  emissions  on  Indian  lands 
and  reservations  in  Mississippi. 

The  Mississippi  submittal,  provided 
as  Section  I-"Program  Description  and 
Implementation  Summary."  addresses 
40  CFR  70.4(b)(1)  by  describing  how  the 
MDEQ  intends  to  carry  out  its 
responsibilities  under  the  part  70 
regulations.  The  program  description 
has  been  deemed  to  be  sufficient  for 


meeting  the  requirement  of  40  CFR 
70.4(b)(1). 

Pursuant  to  40  CFR  70.4(b)(3),  the 
Governor  is  required  to  submit  a  legal 
opinion  from  the  Attorney  General  (or 
the  attorney  for  the  State  air  jwllution 
control  agency  that  has  independent 
legal  counsel)  demonstrating  adequate 
authority  to  carry  out  all  aspects  of  a 
title  V  operating  permits  program.  The 
State  of  Mississippi  submitted  an 
Attorney  General  s  Opinion  and  a 
Supplemental  Attorney  General's 
Opinion  demonstrating  adequate  legal 
authority  as  required  by  Federal  law  and 
regulation. 

Section  70.4(b)(4)  requires  the 
submission  of  relevant  permitting 
program  documentation  not  contained 
in  the  regulations,  such  as  permit 
application  forms,  permit  forms  and 
relevant  guidance  to  assist  in  the  State's 
implementation  of  its  permit  program. 
Appendix  10  of  the  MDEQ  submittal 
includes  the  permit  application  form, 
and  it  has  been  determined  that  the 
application  form  meets  the  requirements 
of  40  CFR  70.5(c). 

EPA  intends  to  develop  an 
Implementation  Agreement  with 
Mississippi,  although  this  proposed 
action  does  not  depend  on  the 
Implementation  Agreement. 

2.  Regulations  and  Program 
Implementation 

The  State  of  Mississippi  has 
submitted  Regulations  APC-S— 6, 
"Mississippi  Air  Emissions  Operating 
Permit  Regulations  for  the  purposes  of 
title  V  of  the  Federal  Clean  Air  Act,"  for 
implementing  the  State  part  70  program 
as  required  by  40  CFR  70.4(b)(2). 
Sufficient  evidence  of  their  procedurally 
correct  adoption  was  included  in 
Appendices  7  and  12  of  the  submittal. 
Copies  of  all  applicable  State  statutes 
and  regulations  which  authorize  the 
part  70  program,  including  those 
governing  State  administrative 
procedures,  were  submitted  with  the 
State's  program. 

The  Mississippi  operating  permits 
regulations  followed  part  70  very 
closely.  The  following  requirements,  set 
out  in  EPA's  part  70  operating  permits 
program  review,  are  addressed  in 
Section  n  of  the  State's  submittal:  (A) 
Applicability  requirements.  (40  CFR 
70.3(a)):  APC-S-6.  Section  I.B;  (B) 
Permit  applications.  (40  CFR  70.5): 
APC-S-6.  Section  II;  (C)  Provisions  for 
permit  content.  (40  CFR  70.6):  standard 
permit  requirements:  APC-S-6.  Section 
ill.A.l;  permit  duration:  APC-S-6. 
Section  III.  A. 2;  monitoring  and  related 
record  keeping  and  reporting 
requirements:  APC-S-*.  Section  in.A.3; 
compliance  requirements:  APC-S-6. 


Sections  III.B  and  in.C;  (D)  Operational 
flexibility  provisions,  (40  CFR 
70.4(b)(12)):  APC-S-6.  Section  IV.F;  (E) 
Provisions  for  permit  issuance, 
renewals,  reopenings  and  revisions, 
including  public  participation  (40  CFR 
70.7):  APC-S-6.  Section  IV;  and  (F) 
Permit  review  by  EPA  and  affected 
States  (40  CFR  70.6):  APC-S-6,  Section 
V.  Mississippi  Code  Annotated  (MSCA) 
sections  49-17-36  and  49-17-43,  satisfy 
the  requirements  of  40  CFR  70.1 1 ,  for 
enforcement  authority. 

The  MDEQ  has  included  criteria  to 
determine  insignificant  activities  and 
emissions  levels  in  APC-S-6,  Section 
VI!.  Section  VILA  includes  activities/ 
emissions  sources  which  are  not 
required  to  be  included  in  the  permit 
application.  Section  VII. B  includes 
activities/emissions  sources  that  must 
be  listed  in  the  permit  application,  but 
their  emissions  do  not  have  to  be 
quantified.  Notwithstanding  Sections 
VILA  and  B.  applicants  are  required  to 
include  all  emission  sources  and 
quantify  emissions  if  needed  to 
determine  major  source  compliance 
with  an  applicable  requirement,  or  to 
collect  any  permit  fee.  Applicants  shall 
also  include  all  emission  sources  with  a 
potential  to  emit  greater  than  1  pound 
per  hour  of  any  regulated  air  pollutant 
that  is  not  a  hazardous  air  pollutant,  or 
greater  than  0.1  pound  per  hour  of  any 
hazardous  air  pollutant. 

Part  70  of  the  operating  permits 
regulations  requires  prompt  reporting  of 
deviations  fixim  the  permit 
requirements.  Section  70.6(a)(3)(iii)(B) 
requires  the  permitting  authority  to 
define  prompt  in  relation  to  the  degree 
and  type  of  deviation  likely  to  occur  and 
the  applicable  requirements.  Although 
the  permit  program  regulations  should 
define  prompt  for  purposes  of 
administ;  ative  efficiency  and  clarity,  an 
acceptable  alternative  is  to  define 
prompt  in  each  individual  permit.  EPA 
believes  that  prompt  should  generally 
be  defined  as  requiring  reporting  within 
two  to  ten  days  of  the  deviation.  Two  to 
ten  days  is  sufficient  time  in  most  cases 
to  protect  public  health  and  safety  as 
well  as  to  provide  a  forewarning  of 
potential  problems.  For  sources  with  a 
low  level  of  excess  emissions,  a  longer 
time  period  may  be  acceptable. 
However,  prompt  reporting  must  be 
more  frequent  than  the  semiannual 
reporting  requirement,  given  that  this  is 
a  distinct  reporting  obligation  under  40 
CFR  70.6(a)(3)(iii)(A).  Where  "prompt" 
is  defined  in  the  individual  permit  but 
not  in  the  program  regulations,  EPA 
may  veto  permits  that  do  not  require 
sufficiently  prompt  reporting  of 
deviations.  The  State  of  Mississippi  has 
not  defined  prompt  in  its  program 


regulations  with  respect  to  reporting  of 
deviations.  The  MDEQ,  however,  has 
committed  to  define  "prompt"  as 
discussed  above  in  each  individual 
permit. 

The  State  statute  (MSCA  49-2-9) 
contains  a  provision  that  allows  the 
State  to  adopt,  modify,  repeal,  and 
promulgate,  after  due  notice  and 
hearing,  and  where  not  othervdse 
prohibited  by  Federal  or  State  law,  to 
make  exceptions  to  and  grant  exceptions 
and  variances  from,  and  to  enforce  rules 
and  regulations  implementing  or 
effectuating  the  powers  and  duties  of 
the  Mississippi  Commission  on 
Environmental  Quality  under  any  and 
all  statutes  within  the  Commission's 
jurisdiction,  and  as  the  Commission 
may  deem  necessary  to  prevent,  control 
and  abate  existing  or  potential 
pollution.  Regulation  APC-S-6,  Section 
I.B. 8  prohibits  exceptions  or  variances 
to  be  granted  from  any  of  the  regulations 
regarding  title  V  permits.  The  program 
submittal  is  approvable  based  on  these 
limitations  placed  on  the  state's 
variance  provision. 

The  complete  MDEQ  program 
submittal  and  the  Technical  Support 
Document  are  available  for  review  for 
more  detailed  information. 

3.  Permit  Fee  Demonstration 

MSCA  sections  49-17-14  and  49-17- 
30  require  the  establishment  of  a  permit 
fee  sufficient  to  cover  the  reasonable 
direct  and  indirect  costs  of  the  title  V 
operating  permit  program.  The  fee 
amount  is  set  annually  by  order  of  the 
Mississippi  Commission  on 
Environmental  Quahty  and  is  based  on 
either  actual  or  allowable  emissions  at 
the  request  of  the  source.  Under  State 
law.  the  minimum  annual  fee 
assessment  is  set  at  S250  and  the 
maximxmi  annual  fee  assessment  is  set 
at  $250,000. 

The  MDEQ  has  elected  to  assess  a  title 

V  operating  permit  fee  below  the 
Federal  presumptive  minimum  permit 
fee.  Mississippi's  fee  amount  was 
determined  through  a  detailed  fee 
demonstration  study  that  was 
conducted  by  the  John  C.  Stennis 
Institute  of  Government  at  Mississippi 
State  University.  The  basis  of  the  fee 
demonstration  was  a  comprehensive 
workload  analysis  for  the  title  V 
program. 

Based  on  the  results  of  the  fee 
demonstration  study,  the  Mississippi 
Commission  on  Environmental  Quality 
issued  an  Order  setting  the  title  V  fee  at 
$23.39  per  ton  of  regulated  air 
pollutants  for  the  first  year  of  the  title 

V  program.  The  fee  may  be  adjusted 
annually  by  Order  of  the  Commission  to 
account  for  inflation  factors  or  changing 


program  costs.  EPA  has  determined  that 
Mississippi's  fee  demonstration  is 
adequate  and  meets  the  requirements  of 
40  CFR  70.9. 

4.  Provisions  Implementing  the 
Requirements  of  Other  Titles  of  the  Act 
a.  Authority  and/or  Commitments  for 
Section  112  Implementation. 
Mississippi  has  demonstrated  in  its  title 
V  program  submittal  broad  legal 
authority  to  incorporate  into  permits 
and  enforce  all  applicable  requirements. 
Additionally,  the  State  has  adopted 
APC-S-1,  Section  8,  "Provisions  for 
Hazardous  Air  Pollutants."  which 
provides  adequate  legal  authority  to 
implement  and  enforce  applicable 
section  112  rules,  emission  standards, 
and  requirements.  Mississippi  has 
further  supplemented  its  broad  legal 
authority  with  a  commitment  to  "take 
action,  following  promulgation  by  EPA 
of  regulations  implementing  section  112 
of  title  111  of  the  Federal  Clean  Air  Act, 
and  to  submit,  for  EPA  approval.  MDEQ 
regulations  implementing  these 
provisions."  EPA  has  determined  that 
this  commitment,  in  conjunction  with 
Mississippi's  broad  statutory  and 
regulatory  authority,  adequately  assures 
compliance  with  all  section  112 
requirements.  EPA  regards  this 
commitment  as  an  acknowledgement  by 
Mississippi  of  its  obUgation  to  obtain 
further  regulatory  authority  as  needed  to 
issue  ]>ennits  that  assure  compliance 
with  section  112  appficable 
requi.'^ments.  This  commitment  does 
not  substitute  for  compliance  with  part 
70  requirements  that  must  be  met  at  the 
time  of  program  approval. 

EPA  is  interpreting  the  above  legal 
authority  and  commitment  to  mean  that 
Mississippi  is  able  to  carry  out  all 
section  112  activities.  For  further 
rationale  on  this  interpretation,  please 
refer  to  the  Technical  Support 
Document  accompanying  this  proposed 
full  approval  and  the  April  13. 1993 
guidance  memorandum  entitled  "Title 
V  Program  Approval  Criteria  for  Section 
112  Activities,"  signed  by  John  Seitz. 

b.  Implementation  of  112(g)  Upon 
Program  Approval.  As  a  condition  of 
approval  of  the  part  70  program, 
Mississippi  is  required  to  implement 
section  112(g)  of  the  Act  from  the 
effective  date  of  the  part  70  program. 
Imposition  of  case-by-case 
determinations  of  MACT  or  offsets 
under  section  1 1 2(g)  will  require  the  use 
of  a  mechanism  for  establishing 
federally  enforceable  restrictions  on  a 
source-specific  basis.  EPA  is  proposing 
to  approve  Mississippi's 
preconstruction  permitting  program 
found  in  APC-S-2  under  the  authority 
of  title  V  and  part  70  solely  for  the 
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purpose  of  implementing  section  112(g) 
during  the  transition  period  between 
title  V  approval  and  adoption  of  a  State 
rule  implementing  EPA's  section  112(g) 
regulations  EPA  lielieves  this  approval 
is  necessary  so  that  Mississippi  has  a 
mechanism  in  place  to  est?Llish 
federally  enforceable  restrictions  for 
section  112(g)  purposes  from  the  date  of 
part  70  approval.  Section  112(1) 
provides  the  authority  for  approval  for 
the  use  of  State  air  programs  to 
implement  112(g).  and  title  V  and 
section  112(g)  provide  authority  for  this 
limited  approval  because  of  the  direct 
linkage  between  implementation  of 
section  112(g)  and  title  V.  The  scope  of 
this  approval  is  narrowly  limited  to 
section  112lg),  and  does  not  confer  or 
imply  approval  for  purposes  of  any 
other  provision  under  the  Act.  If 
Mississippi  does  not  wish  to  implement 
section  112(g)  through  its 
preconstruction  permit  program  and  can 
demonstrate  that  an  alternative  means  of 
implementing  section  112(g)  exists.  EPA 
may.  in  the  final  action  approving 
Mississippi's  part  70  program,  approve 
the  alternative  instead. 

This  approval  only  extends  until  such 
time  as  the  State  is  able  to  adopt 
regulations  consistent  with  cmy 
regulations  promulgated  by  EPA  to 
implement  section  112(g).  Accordingly. 
EPA  is  proposing  to  limit  the  duration 
of  this  approval  to  a  reasonable  time 
following  promulgation  of  section 
112(g)  regulations  so  that  Mississippi, 
acting  expeditiously,  will  be  able  to 
adopt  regulations  consistent  with  the 
section  112(g)  regulations.  EPA  is 
proposing  here  to  limit  the  duration  of 
this  approval  to  18  months  following 
promulgation  by  EPA  of  section  112(g) 
regulations. 

c.  Program  for  Delegation  of  Section 
112  Standards  as  Promulgated. 
Requirements  for  approval,  specified  in 
40  CFR  70.4(b).  encompass  section 
112(1)(5)  requirements  for  approval  of  a 
program  for  delegation  of  section  112 
General  Provisions  Subpart  A  and 
standards  as  promulgated  by  EPA  as 
they  apply  to  part  70  sources.  Section 
112(l)(5)  requires  that  the  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compUanco 
schedule,  which  are  also  requirements 
under  part  70.  Therefore.  EPA  is  also 
proposing  to  grant  approval  under 
section  112(1)(5)  and  40  CFR  63.91  of 
the  State's  program  for  receiving 
delegation  of  section  112  standards  that 
are  unchanged  from  the  Federal 
standards  as  promulgated,  and  to 
delegate  existing  standards  under  40 
CFR  parts  61  and  63  for  part  70 


sources. '  Mississippi  has  informed  EPA 
that  it  intends  to  accept  delegation  of 
section  112  standards  through  adoption 
by  reference.  This  program  applies  to 
both  existing  and  future  standards. 

Additionally.  Mississippi  has 
requested  delegation  of  current  and 
future  section  112  standards  under 
section  112(1)(5)  and  40  CFR  63.91  for 
sources  not  subject  to  part  70 
requirements.  The  State  has 
demonstrated  that  it  has  broad  legal 
authority  which  covers  all  section  112 
sources.  MSCA  sections  49-2-9  and  49- 
17-29(a).  and  APC-S-1  section  8.  give 
the  State  the  authority  to  implement 
each  applicable  section  112  rule, 
emission  standard,  or  requirement  for 
sources  not  subject  to  part  70 
requirements.  Mississippi  has 
demonstrated  that  it  will  expeditiously 
implement  section  112  requirements  for 
these  sources  pursuant  to  a  schedule 
after  EPA  promulgation,  and  that  it  has 
sufficient  enforcement  authority  to 
adequately  enforce  section  112 
requirements.  The  State  has  also 
demonstrated  that  it  has  adequate 
resources  to  implement  current  section 
112  standards.  With  respect  to  future 
section  112  requirements.  Mississippi 
has  committed  to  provide  EPA  with 
future  demonstrations  of  resource 
adequacy  as  necessary  when  new 
requirements  are  promulgated  and  the 
resource  burdens  associated  with  those 
requirements  become  known.  Therefore, 
for  sources  not  subject  to  part  70 
requirements.  FFA  is  proposing  to  grant 
approval  under  section  n2(l)(5)  and  40 
CFR  63.91  of  the  Stale's  program  for 
receiving  delegation  of  future  section 
112  standards  that  are  unchanged  from 
Federal  standards  as  promulgated,  and 
to  delegate  existing  standards  under  40 
CFR  parts  61  and  63  for  non-part  70 
sources. 

d.  Commitment  to  implement  Title  IV 
of  the  Act.  The  MDEQ  has  committed  to 
"take  action,  following  promulgation  by 
EPA  of  regulations  implementing 
sections  407  and  410  of  the  Act.  or 
revising  either  part  72  or  the  regulations 
implementing  sections  407  or  410.  to 
either  incorporate  such  new  revised 
provisions  by  reference  or  submit,  for 


'  The  radionuclide  National  Emluion  Standard* 
for  Hazardous  Air  Pollutant  (NESH.\P)  is  a  section 
112  regulation  and  therefore,  also  an  applicable 
rwjuirement  under  the  Stale  operalinf;  pnrmits 
prugram  for  part  70  sources.  There  is  not  yet  a 
Federal  derinition  of  "major"  for  radionuclide 
sources.  Therefore,  until  a  major  sourt:a  definitioo 
for  radionuclide  is  promulgated,  no  source  would 
t>e  a  major  section  1 1 2  source  solely  due  to  its 
radionuclide  emissioru.  However,  a  radionuclide 
source  (nay,  in  the  interim,  be  a  major  source  under 
part  70  for  another  reason,  thus  requiring  a  part  70 
permit  The  EPA  will  work  with  the  State  in  the 
development  of  its  radionuclide  program  to  ensure 
that  permits  are  issued  in  a  timely  manner. 


EPA  approval.  MDEQ  regulations 
implementing  these  provisions."  The 
MDEQ  committed  to  adopt  and  submit 
to  EPA  the  above  referenced  regulations 
no  later  than  January  1, 1995. 

B.  Proposed  Actions 

1.  Full  Approval  of  the  Program 

EPA  proposes  to  fully  approve  the 
operating  permits  program  submitted  to 
EPA  from  the  State  of  Mississippi  on 
November  15.  1993.  As  a  condition  of 
full  approval.  Mississippi  has  issued  a 
commitment  to  EPA  which  confirms 
that  the  State's  interpretation  of  a  "title 
I  modification"  is  consistent  with  EPA's 
current  interpretation  of  that  term.  In 
addition,  the  State's  regulatory 
definition  is  on  its  face  consistent  with 
EPA's  interpretation.  See  APC-S-6. 
Section  I.A.31.  EPA  believes  the  better 
interpretation  of  the  phrase 
"modifications  under  any  provision  of 
title  I  of  the  Act"  in  40  CFR 
70.7(e)(2)(i)(A)(5)  to  mean  literally  any 
change  at  a  source  that  would  trigger 
permitting  authority  review  under 
regulations  approved  or  promulgated 
under  title  I  of  the  Act.  TTiis  would 
include  State  preconstruction  review 
programs  approved  into  the  State 
Implementation  Plan  (SIP)  under 
section  110(a)(2)(C)  and  regulations 
addressing  source  changes  that  trigger 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
established  pursuant  to  section  112 
prior  to  the  1990  amendments.  EPA  is 
soliciting  comment  in  the  current 
proposal  to  revise  part  70  on  the  proper 
definition  of  "title  I  modification." 
Unless  Mississippi  changes  its  own 
interpretation  from  that  indicated  in  its 
commitment,  the  program  will  be  fully 
approvable  under  either  option 
discussed  in  that  proposal.  See  56  FR 
44460.  44515  (August  29.  1994).  EPA 
has  determined  that  the  program  is 
otherwise  adequate  to  meet  the 
minimum  elements  of  a  State  operating 
permits  program  as  specified  in  40  CFR 
part  70. 

2.  Program  for  Straight  Delegation  of 
Section  112  Standards 

As  discussed  above  in  section  II.A.4.C. 
EPA  is  proposing  to  grant  approval 
under  section  112(1)(5)  and  40  CFR 
63.91  of  the  State's  program  for 
receiving  delegation  of  section  112 
standards  that  are  unchanged  from 
Federal  standards  as  promulgated.  This 
program  for  delegations  applies  to  all 
section  112  sources.  Additionally.  EPA 
is  proposing  to  delegate  existing 
standards  under  40  CFR  parts  61  and  63 
for  all  section  112  sources. 


III.  Administrative  Requirements 

A.  Request  for  Public  Comments 

EPA  is  requesting  comments  on  all 
aspects  of  this  proposed  full  approval. 
Copies  of  the  State's  submittal  and  other 
information  relied  upon  for  the 
proposed  full  approval  are  contained  in 
a  docket  maintained  at  the  EPA 
Regional  Office.  The  docket  is  an 
organized  and  complete  file  of  all  the 
information  submitted  to.  or  otherwise 
ronsidered  by,  EPA  in  the  development 
of  this  proposed  full  approval.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 


so  that  they  can  effectively  participate 
in  the  approval  process;  and 

(2)  To  serve  as  the  record  in  case  of 
judicial  review.  EPA  will  consider  any 
comments  received  by  November  2. 
1994. 

B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  executive  order  12866  review. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 


part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  40  CFR  Fart  70 

Environmental  protection. 
Administrative  practice  and  pnjcedure. 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  Septemt>er  21. 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator 
IFR  Doc.  94-24372  Filed  9-30-94;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicat)le  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program; 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Republic  of 
Indonesia  ("Borrower")  as  part  of 
USAID's  development  assistance 
program.  The  proceeds  of  these  loans 
will  be  used  to  facilitate  the  delivery  of 
urban  environment  infrastructure  for  the 
benefit  of  low-income  families  in 
Indonesia.  At  this  time,  the  Government 
of  Indonesia  has  authorized  USAID  to 
request  proposals  from  eligible  lenders  . 
for  a  loan  under  this  program  of  $25 
Million  U.S.  Dollars  (U.S.  $25,000,000). 
The  name  and  address  of  the  Borrower's 
representatives  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers,  and  the  amount  of  the  loan  and 
project  number  are  indicated  below: 

Government  oflndunesia 

Project  No.:  497-HG-002— $25,000,000 
Housing  guaranty  Loan  No.:  4999 7-HG- 
006  AOl 

1.  Attention;  Mr.  Darsjah,  Director 
General  of  Budget.  Ministry  of 
Finance,  Jalan  Lapangau  Banteng 
Timur  No.  2.  lakarta.  Indonesia.  Telex 
No.:  45799  DJMLNIA  or  Telefax  No.: 
62-21-365859  or  374530  (preferred 
communication)  Telephone  No.:  62- 
21-3458289.  372758  or  3842234  or 
3848294 

2.  Attention:  Mr.  Paul  Sutopo,  Bank  of 
Indonesia.  Jalan  M.H.  Thamrin  No.  2. 
Jakarta.  Indonesia,  Telex  No.:  44200 
BISIK  lA  or  46611  BISIR  lA,  Telefax 
No.:  62-21-3452892.  Telephone  No.: 
62-21-367972 

3.  Attention:  Mr.  Ibrahim  2^rkasi.  Bank 
of  Indonesia,  One  World  Financial 
Center.  200  Liberty  Street.  6th  Floor, 
New  York.  N.Y.  10281.  Telefax  No.: 
212/945-1316.  Telephone  No.:  212/ 
945-1310  or  1311. 


Interested  lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  to  all  of  the  Borrower's 
representatives  by  Monday,  October  17, 
1994.  12:00  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 
of  48  hours  from  the  bid  closing  date. 
Copies  of  all  bids  should  be 
simultaneously  sent  to  the  following: 
Mr  William  Frej.  Director.  Regional 
Housing  and  Urban  Development 
Office/ Jakarta.  USAID.  Box  4.  APO  AP 
96520  (Street  address:  Jl  Medan 
Merdeka  Selatan  No.  5.  Jakarta. 
Indonesia)  Telex  No.:  44218  AMEMB 
lA.  Telefax  No.:  62-21-380-6694 
(preferred  communication). 
Telephone  No.:  62-21-360-360 
Mr.  David  Grossman,  Assistant  Director/ 
Mr.  Peter  Pirnie,  Financial  Advisor. 
Address:  U.S.  Agency  for 
International  Development.  Office  of 
Environment  and  Urban  Programs,  G/ 
ENV/UP.  Room  401.  SA-2. 
Washington.  DC  20523-0214.  Telex 
No.:  892703  AID  WSA.  Telefax  No.: 
(202) 663-2552  or  (202) 663-2507 
(preferred  communication), 
Telephone  No.:  (202)  663-2530  or 
(202) 663-2547. 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terms: 

(1)  Amount:  U.S.  $25  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal  (during  grace 
period,  semi  vinnual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-years  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  of  both 
fixed  and  variable  rate  loans  are 
requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  l>ased  on  a  spread  over  an 
index,  the  lender  should  use  as  its  index 
a  long  bond,  specifically  the  7  Vz  percent 
U.S.  Treasury  Bond  due  November  15. 
2024.  Such  rate  is  to  be  set  at  the  time 
of  acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  Borrower's  right  to 


convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  any  options 
for  prepayment  and  mention 
prepayment  premiums,  if  any. 

(b)  Only  in  an  extraordinary  event  to 
assure  compliance  with  statutes  binding 
USAID,  USAID  reserves  the  right  to 
accelerate  the  loan  (it  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962. 
USAID  has  not  exercised  its  right  of 
acceleration). 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fees  and  Paying  and 
transfer  Agent  fees.  Lenders  are 
requested  to  include  all  legal  fees  and 
out-of-pocket  expenses  in  their 
placement  fee  Such  fees  and  expenses 
shall  be  payable  at  closing  from  the 
proceeds  of  the  loan.  All  fees  should  be 
clearly  specified  in  the  offer. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  ament!ed  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
Substantially  beneficially  owned  by  U.S. 
citizens:  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and.  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 


USAID  housing  guaranty  program  can 
be  obtained  ftx)m:  Mr.  Peter  M.  Kimm. 
Director,  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development.  Room  401, 
SA-2,  Washington,  EX:  20523-0214,  Fax 
Nos:  (202)  663-2552  or  663-2507, 
Telephone:  (202)  663-2530. 

Dated:  September  28, 1994. 
Michael  G.  Kitay, 

Assistant  General  Counsel.  Bureau  for  Global 
Programs,  Field  Support  and  Research,  U.S. 
Agency  for  International  Development. 
|FR  Doc,  94-24389  Filed  9-30-94;  8:45  amj 
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Housing  Guaranty  Program; 
Investment  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Democratic 
Socialist  Republic  of  Sri  Lanka 
("Borrower")  as  part  of  USAID's 
development  assistance  program.  At  this 
time,  the  Government  of  Sri  Lanka  has 
authorized  USAID  to  request  proposals 
from  eligible  lenders  for  a  loan  under 
this  program  of  $10  Million  U.S.  Dollars 
(US$10,000,000).  The  Government  of  Sri 
Lanka  ("GOSL")  has  retained  the 
services  of  a  Financial  Advisor  for  this 
borrowing.  Interested  U.S.  lenders  or 
investment  bankers  may  submit  bids 
either  directly  to  the  Borrower's 
representative  and  USAID  or  through 
the  Financial  Advisor  retained  by  GOSL 
for  the  borrowing. 

The  names  and  addresses  of  (1)  the 
Borrower's  representative,  and  (2)  the 
Borrower's  Financial  Advisor  for  this 
financing  (for  those  who  wish  to  bid 
through  the  Financial  Advisor),  to  be 
contacted  by  interested  U.S.  lenders  or 
investment  bankers,  as  well  as  the 
amount  of  the  loan  and  project  number, 
are  indicated  below: 

Government  of  Sri  Lanka 

Project  No.:  383-HG-O04— $10,000,000 
Housing  Guaranty  Loan  No.:  383-HG- 
004  AOl 

1.  Attention:  (Mrs.)  V.M.Y.  Casie  Chitty, 
Director  General,  Address:  Ministry  of 
Finance,  Department  of  Fiscal  Policy 
and  Economic  Affairs,  The 
Secretariat,  Colombo  1,  Sir  Lanka, 
Telex  No.:  21 409  CE,  Telefax  No.:  Oil 
(94)  1^49-823  (preferred 
communication).  Telephone  Nos.:  Oil 
(94)  1-433-357  or  Oil  (94)  1-434- 
278. 

2.  Attention:  Mr.  Miner  H.  Warner. 
President,  Address:  Public  Resources 
International,  21  West  Street  (27th 
Floor),  New  York.  N.Y.  10006.  Telefax 
No.:  (212)  363-8399  (preferred 


communication).  Telephone  No.: 
(212) 363-8383. 

Interested  lenders  should  contact  the 
Borrower,  or  its  Financial  Advisor  (if 
they  wish  to  bid  via  GOSL's  Financial 
Advisor),  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  lenders  should 
submit  their  bids  direct  to  the 
Borrower's  representative  with  copies  to 
the  Borrower's  Financial  Advisor  by 
Tuesday,  September  20,  1994.  12:00 
noon  Eastern  Daylight  Time.  Bids 
should  be  open  for  a  period  of  48  hours 
fit)m  the  bid  closing  date.  Please  note 
that  the  Borrower  reserves  the  right  to 
accept  or  reject  any  bid  without  being 
obliged  to  give  any  reasons.  Copies  of  all 
bids  should  be  simultaneously  sent  to 
the  following: 

1.  Mr.  Earl  Kessler,  Director/RHUDO/ 
New  Delhi,  USAID/New  Delhi,  India 
(Street  address:  c/o  American 
Embassy,  Chanakyapuri  New  Delhi— 
110  021,  India),  telefax  No.:  Oil  (91) 
11-686-8594  (preferred 
communication).  Telephone  No.:  Oil 
(91)11-686-5301 

2.  Ms.  Kamalini  Fernando,  Housing 
Advisor,  USAID/Colombo,  Sri  Lanka 
(Street  address:  USAID/Colombo,  356 
Galle  Road.  Colombo,  Sri  Lanka), 
Telefax  No.;  Oil  (94)  1-574-333  or 
Oil  (94)  1-574-500  (preferred 
communication).  Telephone  No.;  Oil 
(94)  1-574-296 

3.  Mr.  David  Grossman,  Assistant 
Director/Mr.  Peter  Pirnie,  Financial 
Advisor,  Address:  U.S.  Agency  for 
International  Development,  Office  of 
baivironment  and  Urban  Programs,  G/ 
ENV/UP,  Room  401,  SA-2, 
Washington,  DC.  20523-0214, 
Telefax  No.:  892703  AID  WSA, 
Telefax  No.:  (202)  663-2552  or  (202) 
663-2507  (preferred  communication), 
Telephone  No.:  202/663-2530  or  (202) 
663-2547. 

For  your  information  the  Borrower  is 
currently  considering  the  following 
terras: 

(1)  Amount:  U.S.  $10  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten  years  grace  on 
repayment  of  principal  (during  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  serai-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(3)  Interest  Rote:  Alternatives  of  both 
fixed  and  variable  rate  loans  are 
requested. 

(a)  Variable  Interest  Rate:  To  be  based 
on  the  three-month  or  six-month  British 


Bankers  Association  LIBOR,  preferably 
with  terms  relating  to  Borrower's  right 
to  convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(b)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  on  a  spread  over  an  index,  the 
lender  should  use  as  its  index  a  long 
bond,  specifically  the  7V2%  U.S. 
Treasury  bond  due  November  15,  2024. 
Such  rate  is  to  be  set  at  the  time  of 
acceptance. 

[5]  Prepayment: 

(a)  Offers  should  include  any  options 
for  prepayment  and  mention 
prepayment  premiuras.  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  the  USAID  Housing 
Guaranty  Program  require  that  the 
proceeds  of  USAID-guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infrastructure  and  ser\'ices  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this,  or  related, 
requirements.  USAID  reserves  the  right, 
among  its  other  rights  and  remedies,  to 
accelerate  the  loan.  (It  should  be  noted 
that  since  the  inception  of  the  USAID 
Housing  Guaranty  Program  in  1962, 
USAID  has  not  exercised  its  right  of 
acceleration.) 

(6)  Fees:  Please  note  that  Lenders' 
placement  fees  (if  any),  legal  fees,  and 
out-of-pocket  expenses  are  to  be 
included  in  the  rate  quoted  for  this 
financing  (i.e.,  such  fees  will  not  be 
deductible  from  the  proceeds  of  the 
loan).  The  initial  upfront  fees  of  USAID 
and  the  Paying  and  Transfer  Agent  shall 
be  payable  at  closing  from  the  proceeds 
of  the  loan.  In  the  event  of  bidding 
through  the  Financial  Advisor,  the 
Investor  is  required  to  arrange  with  the 
Financial  Advisor  regarding  the  fees  to 
be  paid,  which  are  also  to  be  included 
in  the  interest  rate  to  be  quoted. 

(7)  Closing  Date:  Not  to  exceed  60 
days  from  date  of  selection  of  lender. 

Selection  of  investment  bankers  and/ 
or  lenders  and  the  terms  of  the  loan  are 
initially  subject  to  the  individual 
discretion  of  the  Borrower,  and 
thereafter,  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  full  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961.  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  those  specified  in  Section 
238(c)  of  the  Act.  They  are:  (1)  U.S. 
citizens;  (2)  doraestic  U.S.  corporations. 
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partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and  (4)  foreign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty. 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  tlie  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  from  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  Housing  Guaranty  Program  can 
be  obtained  from;  Mr.  Peter  M.  Kimm. 
Director.  Office  of  Environment  and 
Urban  Programs,  U.S.  Agency  for 
International  Development.  Room  401. 
SA-2.  Washington.  D.C.  20523-0214. 
Fax  No.:  (202)  663-2552  or  663-2507, 
Telephone:  202/663-2530. 

Dated:  Septemtier  9.  1994. 
Michael  G.  Kitay, 

Assistant  General  Counsel.  Bureau  for  Global 
Programs,  Field  Support  and  Research,  U.S. 
Agency  for  International  Development. 
IFR  VkK  94-24390  Filed  9-30-94;  8:45  am| 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  94-096-1] 

Addition  of  One  Genetically 
Engineered  Tomato  Line  to 
Determination  of  Nonregulated  Status 
for  Calgene,  Inc. 

AGENCr:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Animal  and  Plant  Health 
Inspection  Service  is  announcing  that  it 
has  added  one  genetically  engineered 
tomato  line  to  those  subject  to  its 
October  19.  1992,  interpretive  ruling  for 
FLAVR  SAVRTM  tomatoes,  that  the 
subject  FLAVR  SAVRtm  lines  need  no 
longer  he  regulated.  The  effect  of  this 
action  is  that  one  additional  delayed- 
softening  tomato  line,  which  has  been 
modified  by  the  addition  of  genetic 
material  identical  to  that  added  to  other 
tomato  lines  covered  by  the  initial 
determination  and  is  designated  by 
Calgene  as  FLAVR  SAVRtm  line  N73 
1436-111.  will  also  no  longer  be  subject 
to  regulation  under  7  CFR  part  340. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  G.  Schechtman.  5>enior 


Microbiologist.  Biotechnology 
Coordination  and  Technical  Assistance. 
BBEP.  APHIS.  USDA.  room  850.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  (301)  436-7601. 
SUPPLEMENTARY  INFORMATION:  On 
October  19. 1992.  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
published  in  the  Federal  Register  (57 
FR  47608-^7616.  Docket  No.  92-087-2) 
a  notice  announcing  the  issuance  of  an 
interpretive  ruling  that  the  Calgene,  Inc., 
FLAVR  SAVRTM  tomato  does  not 
present  a  plant  pest  risk  and  is  not  a 
regulated  article  under  the  regulations 
contained  in  7  CFR  part  340.  That  action 
was  in  response  to  a  petition  submitted 
by  Calgene  seeking  a  determination 
from  APHIS  that  its  FLAVR  SAVR™ 
tomato  no  longer  be  deemed  a  regulated 
article  based  on  an  absence  of  plant  pest 
risk.  The  effect  of  the  action  was  that 
previously  field-tested  lines  of  the 
FLAVR  SAVRTM  tomato  and  their 
descendants  would  no  longer  be 
regulated  under  the  regulations  in  7  CFR 
part  340. 

FLAVR  SAVRTM  tomatoes  were 
defined  by  Calgene  in  its  initial  petition 
to  include  any  tomatoes  transformed 
with  one  of  seven  identified  plasmid 
vectors  that  all  carry  an  antisense  copy 
of  the  tomato  polygalacturonase  gene 
and  a  bacterial  neomycin 
phosphotransferase  gene  with 
associated  regulatory  sequences. 
Calgcne's  initial  request  to  APHIS  in 
1992  was  for  a  determination  pertaining 
to  all  FLAVR  SAVRtm  transformants 
produced  in  tomato  using  any  one  of  the 
seven  plasmid  vectors.  Calgene 
indicated  in  its  petition  that  data 
provided  to  APHIS  was  representative 
of  the  data  gathered  for  all  lines  tested 
up  to  that  time.  The  initial 
determination  announced  by  APHIS  on 
October  19,  1992.  only  applied  to  those 
lines  that  had  already  been  field  tested. 
However.  APHIS  indicated  that  new 
lines  were  likely  to  exhibit  properties 
similar  to  those  of  lines  already  field 
tested  under  permit.  The  determination 
also  allowL'd  for  cross-breeding  of  the 
identified  FLAVR  SAVRtm  tomato  lines 
with  any  other  lines  or  culUvars  of 
tomato  without  permit. 

The  new  line  that  is  the  subject  of  this 
notice  was  a  new  transformant 
produced  using  one  of  the  same  plasmid 
vectors  that  were  previously  reviewed 
in  our  October  19.  1992.  determination. 
Line  N73  1436-111  has  been  field  tested 
in  accordance  with  APHIS  regulations 
in  7  CFR  part  340.  Data  provided  to 
APHIS  indicates  that  the  new 
transformant  line,  produced  in  a  manner 
identical  to  the  earlier  transformant 
lines,  behaves  similarly  to  those  earlier 


FLAVR  SAVRTM  tomato  lines  to  which 
the  determination  initially  applied. 
Reports  from  field  trials  and  other  data 
indicate  that  tomato  line  N73  1436-111 
grows  normally,  e.xhibits  the  expected 
morphological,  reproductive,  and 
physiological  properties,  and  does  not 
have  unexpected  pest  or  disease 
susceptibility  or  symptoms.  Therefore, 
APHIS'  determination  of  nonregulated 
status  of  October  19.  1992.  is  considered 
to  apply  to  this  new  transformant  line 
as  well. 

Done  in  Washington.  E)C.  this  27th  day  of 
Septemtjer  1994. 
Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc  94-24374  Filed  9-30-94;  8:45  ami 
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[Docket  No.  {bM>98-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits  Issued, 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended, revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service  during  the 
month  of  August  1994.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  i.;  to  inform  interested 
persons  of  the  availability  of  a  list  of 
these  actions  and  advise  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lynn  Thomas.  Program  Assistant. 
Veterinary  Biologies.  BBEP.  APHIS, 
USDA.  room  838.  Federal  Builduig, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782.  (301)  436-8245.  For  a  copy  of 
this  month's  list,  or  to  be  placed  on  the 
mailing  list,  write  to  Ms.  Thomas  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102.  "Licenses 
For  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  bold  an  unexpired, 
unsuspended.  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 


The  regulations  set  forth  the  procedures 
for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  n;gidations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary 
Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month,  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies,  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued, suspended, revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
August  1994.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  VVashinglon,  DC,  this  27th  day  of 
September  1994. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(PR  Doc  P-l-24375  Filed  9-30-94;  8:45  am) 

BILLING  ecu.  :410-34-P 


Federal  Grain  Inspection  Service 

Designation  of  the  Little  Rock  (AR), 
Los  Angeles  (CA),  and  Ohio  Valley  (IN) 

Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

summary:  FGIS  announces  the 
designation  of  Little  Rock  Grain 
Exchange  Trust  (Little  Rock),  Los 
Angeles  Grain  Inspection  Ser\'ice,  Inc. 


(Los  Angeles),  and  Ohio  Valley  Grain 
Inspection,  Inc.  (Ohio  Valley),  to 
provide  official  inspection  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 

EFFECTIVE  DATE:  November  1, 1994. 
addresses:  Janet  M.  Hart,  Chief,  Review 
Branch,  Compliance  Division,  FGIS, 
USDA,  Room  1647  South  Building,  P.O. 
Box  96454,  Washington,  DC  20090- 
6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-^525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  ajid 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  .May  3,  1994,  Federal  Register 
(59  FR  22816),  FGIS  announced  that  the 
designations  of  Little  Rock,  Los  Angeles, 
and  Ohio  Valley  will  expire  on  Octot)er 
31,  1994.  and  asked  persons  interested 
in  providing  official  services  in  the 
geographic  areas  assigned  to  Little  Rock, 
Los  Angeles,  and  Ohio  Valley  to  submit 
an  application  for  designation. 
Applications  were  due  by  May  31, 1994. 
Little  Rock,  Los  Angeles,  and  Ohio 
Valley,  the  only  applicants,  each 
apphed  for  designation  in  the  entire 
area  they  are  currently  assigned. 

FGIS  requested  comments  on  the 
applicants  in  the  July  1, 1994.  Federal 
Register  (59  FR  33950).  Comments  were 
due  by  August  1, 1994.  FGIS  received 
no  comments  by  the  deadline. 

FGIS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(n(l)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Little  Rock,  Los 
Angeles,  and  Ohio  Valley  are  able  to 
provide  official  services  in  the 
geographic  areas  for  which  they  applied. 

Effective  November  1, 1994,  and 
ending  October  31, 1997,  Little  Rock, 
Los  Angeles,  and  Ohio  Valley  are 
designated  to  provide  offii^jdi  inspection 
services  in  the  geographic  areas 
specified  in  the  May  3,  1994,  Federal 
Register. 

Interested  j>ersons  may  obtain  official 
services  by  contacting  Little  Rock  at 
501-372-5302,  Los  Angeles  at  213-721- 
9216,  and  Ohio  Valley  at  812-858-5444. 

AUTHORrrY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  September  19, 1994. 
Neil  E.  Porter, 

Director,  Compliance  Division. 
IFR  Doc.  94-24232  Filed  9-30-94;  8:45  am] 

BILLIMG  CODE  341(K-CH-F 


Opportunity  for  Designation  in  the 
Indianapolis  (IN)  and  Qulncy  (IL)  Areas 

AGENCY:  Federal  Grain  Inspection 
Ser\'ice  (FGIS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act.  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Indianapolis  Grain 
Inspection  &  Weighing  Service,  Inc. 
(Indianapolis),  and  Quincy  Grain 
Inspection  &  Weighing  Service,  Inc. 
(Quinry),  will  end  March  31. 1995, 
according  to  the  Act,  and  FGIS  is  asking 
persons  interested  in  providing  official 
services  in  the  specified  geographic 
areas  to  submit  an  application  for 
designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  November  1, 1994. 
ADDRESSES:  .Applications  must  be 
submitted  to  Janet  M.  Hart,  Chief. 
Review  Branch,  Compliance  Division. 
FGIS,  USDA,  Room  1647  South 
Building.  P.O.  Box  96454,  Washington. 
DC  20090-6454.  Telecopier  (FAX)  users 
may  send  applications  to  the  automatic 
telecopier  machine  at  202-720-1015, 
attention:  Janet  M.  Hart.  If  an 
appliciition  is  submitted  by  telecopier. 
FGIS  reserves  the  right  to  request  an 
original  application.  All  applications 
will  be  made  available  for  public 
inspection  at  this  address  located  at 
1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-72O-fl525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS"  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Indianapolis,  main 
office  located  in  Beech  Grove,  Indiana, 
to  provide  official  inspection  services 
under  the  Act  on  April  1.  1994.  and 
Quincy.  main  office  located  in  Quincy, 
Illinois,  to  provide  official  inspection 
services  under  the  Act  on  April  1, 1992. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  no  later  than  triennially  and 
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may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(0  of  the  Act.  The  designations 
of  IndianapoUs  and  Quincy  end  on 
March  31,  1995. 

The  geographic  area  presently 
assigned  to  Indianapolis,  pursuant  to 
Section  7(0(2)  of  the  Act.  in  the  State  of 
Indiana,  which  will  be  assigned  to  the 
applicant  selected  for  designation  is  as 
follows: 

Bartholomew:  Brown;  Hamilton, 
south  of  State  Route  32;  Hancock; 
Hendricks;  fohnsou;  Madison,  west  of 
State  Route  13  and  south  of  State  Route 
132:  Marion;  Monroe;  Morgan;  and 
Shelby  Counties. 

The  geographic  area  presently 
assigned  to  Quincy.  pursuant  to  Section 
7(0(2)  of  the  Act.  in  the  State  of  Illinois, 
which  will  be  assigned  to  the  applicant 
sele<:ted  for  designation  is  as  follows: 

Adams.  Brown.  Greene,  Macoupin 
(southwest  of  a  straight  line  from  the 
junction  of  State  Route  111  and  the 
northern  Macoupin  County  line 
southeast  to  the  junction  of  Interstate  55 
.and  State  Route  16).  and  Pike  Counties. 

Exceptions  to  Quincy's  assigned 
geographic  area  are  the  following 
locations  inside  Quincy's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agencies: 

1.  Keokuk  Grain  Inspection  Service. 
Inc.:  Ursa  Farmers  Coop.  Meyer,  and 
Ursa  Farmers  Coop.  Ursa,  both  in 
Adams  County;  and 

2.  SpringHeld  Grain  Lispection,  Inc.: 
Cargill.  Inc..  and  Quincy  Soybean 
Company.  Florence.  Pike  County. 

Interested  persons,  including 
Indianapolis  and  Quincy  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  Section  7(0  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  April 
1, 1995.  and  ending  no  later  than  March 
31.  1998.  Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHOMTY:  Pub.  L.  94-5H2.  90  Slat.  2867. 
u  atnended  (7  U  S.C.  71  el  seq] 

Dated:  September  19. 1994. 
Neil  E.  Porter. 

Director.  Compliance  Division. 
jFR  Doc.  94-24233  Filed  9-30-94.  845  am] 

BILLMO  COOe  M10-CN-^ 


Opportunltv  to  Comment  on  the 
Applicants  tor  the  Grand  Forks  (NO), 
Lima  (OH),  and  Virginia  Areas 

agency:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

SUMMARY:  FGIS  requests  comments  on 
the  applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  the  Grand  Forks 
Grain  Inspection  Department,  Inc. 
(Grand  Forks).  Lima  Grain  Inspection 
Service.  Inc.  (Lima),  and  the  Virginia 
Department  of  Agriculture  and 
Consumer  Services  (Virginia). 
DATES:  Comments  must  be  postmarked, 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  November  1.  1994. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Janet  M.  Hart. 
Chief,  Review  Branch.  Compliance 
Division.  FGIS.  USDA,  Room  1647 
South  Building,  P.O.  Box  96454. 
Washington.  DC  20090-6454. 
SprintMail  users  may  respond  to 
1A:ATTMAILJ0:USDA.ID:A36JHART]. 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  !A36JHART.  Telecopier 
(FAX)  users  may  send  comments  to  the 
automatic  telecopier  machine  at  202- 
720-1015.  attention:  Janet  M.  Hart.  All 
comments  received  will  be  made 
available  for  public  inspection  at  the 
above  address  located  at  1400 
Independence  Avenue.  S.W..  during 
regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Elxecutive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  August  1. 1994.  Federal 
Register  (59  FR  38954),  FGIS  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Grand  Forks.  Lima,  and 
Virginia  to  submit  an  application  for 
designation.  Grand  Forks,  Lima,  and 
Virginia,  the  only  applicants,  each 
applied  for  designation  in  the  entire 
area  currently  assigned  to  them. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  these  applicants. 
All  comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 


information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
pubhsh  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  applicants  written  notification 
of  the  decision. 

AUTHOnrrt:  Pub.  L  94-582.  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.] 

Dated:  September  19. 1994. 
Neil  E.  Porter, 

Director.  Compliance  Di\ision. 

|FR  Doc.  94-24234  Filed  9-30-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Extension  of  Deadline  for  Comments 
on  Preliminary  Draft  of  the  Report  of 
the  WorVmg  Group  of  Intellectual 
Property  Rights 

AGENCY:  Patent  and  Trademark  Office. 

Commerce. 

ACTION:  Extension  of  deadline  for  public 

comments. 

SUMMARY:  The  Working  Group  on 
Intellectual  Property  Rights  of  the  White 
House  Infonnation  Infrastructure  Task 
Force  issued  a  preliminary  draft  of  its 
report.  "Intellectual  Property  and  the 
National  Information  Infrastructure." 
and  solicited  public  comment.  As 
announced  in  a  previous  notice 
regarding  public  comment  on  the 
preliminary  report,  published  at  59  FR 
35912  (July  14.  1994).  the  deadline  for 
submission  of  written  comments  was 
September  7. 1994.  Comments  in  reply 
to  initial  written  comments  were  to  be 
submitted  no  later  than  September  28. 
1994.  The  deadline  for  submission  of 
comments  in  reply  to  initial  written 
comments  is  extended  to  October  21. 
1994.  to  allow  more  time  for  the  public 
to  review  the  large  number  of  initial 
comments  submitted. 
DATES:  Comments  in  reply  to  initial 
written  comments  may  be  submitted  no 
later  than  October  21. 1994. 
ADDRESSES:  An  original  and  four  copies 
of  comments  should  be  submitted  to  the 
Commissioner  of  Patents  and 
Trademarks.  U.S.  Patent  and  Trademark 
Office.  Box  4.  Washington.  DC.  20231. 
marked  to  the  attention  of  Terri  A. 
Southwick.  Attorney-Advisor.  Office  of 
Legislative  and  International  Affairs. 
Alternatively,  comments  may  be 
submitted  electronically  to  the 
following  Internet  address:  nii- 
ip©uspto.gov.  Initial  comments  that 
have  been  submitted  are  available  for 
public  inspection  at  the  Scientific  and 
Technical  information  Center  of  the 


Patent  and  Trademark  Office,  Room 
2C01,  Crj'stal  Plaza  3/4,  2021  Jefferson 
Davis  Highway,  Arlington,  Virginia, 
between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  except 
holidays.  Reply  comments  will  be 
available  for  public  inspection  at  the 
same  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terri  A.  Southwick,  Attorney-Advisor. 
Office  of  Legislative  and  International 
Affairs.  U.S.  Patent  and  Trademark 
Office,  Box  4,  Washington,  DC  20231. 
Telephone:  (703)  305-9300/Fax:  (703) 
305-8885. 

SUPPLEMENTARY  INFORMATION:  The 
Working  Group  on  Intellectual  Property 
Rights,  chaired  by  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks  Bruce  A.  Lehman,  was 
established  as  part  of  the  White  House 
Information  Infrastructure  Task  Force. 
The  Task  Force,  chaired  by  Secretary  of 
Commerce  Ronald  H.  Brown,  was 
created  to  work  with  Congress  and  the 
private  sector  to  develop  comprehensive 
telecommunications  and  information 
policies  aimed  at  articulating  and 
implementing  the  Administration's 
vision  for  the  National  Information 
Infrastructure  (Nil). 

The  Preliminary  Draft  of  the  Report  of 
the  Working  Group  on  Intellectual 
Property  Rights  represents  the  Working 
Group's  examination  and  analysis  to 
date  of  the  intellectual  property 
implications  of  the  Nil.  and  includes  the 
Group's  draft  findings  and 
recommendations.  Whil^  it  addresses 
each  of  the  major  areas  of  intellectual 
property  law,  including  patents, 
trademarks  and  trade  secrets,  the 
preliminary  draft  focuses  primarily  on 
copyright  law  and  its  application  and 
effectiveness  in  the  context  of  the  Nil. 

Dated:  September  28. 1994. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
(FR  Doc.  94-24475  Filed  9-30-94;  8:45  ami 
BILUNG  COOE  3510-1S-M 


Public  Hearing  and  Request  for 
Comments  on  Commercial  Security  on 
the  National  Information  Infrastructure 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  public  hearing  and 

request  for  public  comments. 

SUMMARY:  The  Security  Issues  Forum  of 
the  Infrastructure  Task  Force  (IITF)  and 
Mega-Project  III  of  the  U.S.  National 
Information  Infrastructure  Advisory 
Council  (NIIAC)  request  public  input  on 
issues  associated  with  the  security  of 


commercial  products  and  services  on 
the  National  Information  Infrastructure 
(Nil).  Interested  members  of  tie  public, 
especially  representatives  from  the 
entertainment,  computing  and  software 
industries,  are  invited  to  participate  in 
a  public  hearing  and  to  submit  written 
comments  on  any  of  the  topics  outlined 
in  the  supplementary  information 
section  of  this  notice. 
DATES:  A  public  hearing  will  be 
conducted  by  the  Patent  and  Trademark 
Office  on  Thursday,  October  20.  1994. 
from  9:00  a.m.  until  12:30  p.m.  Those 
wishing  to  participate  as  a  witness  in 
the  hearing  must  request  an  opportunity 
to  do  so  no  later  than  October  13,  1994. 
Individuals  who  wish  to  offer  general 
comments  or  present  questions  to 
witnesses  may  request  an  opportunity  to 
do  so  during  the  hearing.  Written 
comments  on  the  topics  in  the 
supplementary  information  section  of 
this  notice  will  be  accepted  until 
December  2. 1994. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Sunnyvale  Community 
Center,  550  East  Remington  Drive, 
Sunnyvale,  California.  Those  interested 
in  presenting  written  comments  on  the 
topics  identified  in  the  supplementary 
information,  or  any  other  related  topics, 
should  address  their  comments  to  the 
Commissioner  of  Patents  and 
Trademarks,  marked  to  the  attention  of 
Jeff  Kushan.  Comments  submitted  by 
mail  should  be  sent  to  Commissioner  of 
Patents  and  Trademarks.  Box  4,  Patent 
and  Trademark  Office,  Washington.  DC 
20231.  Comments  may  also  be 
submitted  by  fax  to  (703)  305-8885  and 
by  electronic  mail  to  "Comments- 
security@uspto.gov."  Written  comments 
should  include  the  following 
information: 

— Name  and  affiliation,  if  any,  of  the 
individual  responding; 

— An  indication  of  whether  comments 
offered  represent  views  of  the 
respondent's  organization  or  are  the 
respondent's  personal  views;  and 

— If  applicable,  information  on  the 
respondent's  organization,  including 
the  type  of  organization  (eg., 
business,  trade  group,  university,  non- 
profit organization)  and  general  areas 
of  interest. 

Parties  offering  testimony  or  written 
comments  are  asked  to  provide  them  on 
paper  and,  where  possible,  in  machine- 
readable  format.  Machine-readable  sub- 
missions may  be  provided  either  as 
electronic  mail  messages  sent  over  the 
Internet,  or  on  a  3.5"  floppy  disk 
formatted  for  use  in  either  a  Macintosh 
or  MS-DOS  based  computer,  Machine- 
readable  submissions  should  be 


provided  as  unencoded,  unformatted 
ASCII  text. 

Requests  to  participate  as  a  witness  in 
the  hearing  should  be  submitted  to  Jeff 
Kushan  by  mail,  phone  or  fax  (see 
information  regarding  addresses  above). 
No  requests  for  participation  as  a 
witness  will  be  accepted  through 
electronic  mail. 

Written  comments  and  transcripts  of 
the  hearings  will  be  available  for  public 
inspection  by  December  10, 1994.  at  the 
Patent  and  Trademark  Office,  in  Room 
902  of  Crj'stal  Park  Two,  2121  Cr\'stal 
Drive,  Arlington,  Virginia.  In  addition, 
transcripts  of  the  hearings  and 
comments  provided  in  machine- 
readable  format  will  be  available  by 
December  10, 1994,  through  anonymous 
file  transfer  protocol  (ftp)  via  the 
Internet  (address:  comments.uspto.gov 
and  www.uspto.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeff  Kushan  by  telephone  at  (703)  305- 
9300,  by  fax  at  (703)  305-8885,  by 
electronic  mail  at  kushan@uspto  gov.  or 
by  mail  marked  to  his  attention 
addressed  to  the  Commissioner  of 
Patents  and  Trademarks.  Box  4, 
Washington,  DC  20231. 

SUPPLEMENTARY  INFORMATION: 
I.  Issues  for  Public  Comment 
A.  Background 

The  National  Information 
Infrastructure  is  a  system  of  high-speed 
telecommunications  networks, 
databases,  and  advanced  computer 
systems  that  will  make  electronic 
information  and  entertainment  products 
more  widely  available  and  accessible  to 
the  public  than  ever  before.  This 
increased  availability  and  accessibility 
will  dramatically  affect  the  way 
information  and  entertainment  products 
are  created,  marketed  and  delivered 
throughout  the  world.  Consequently,  the 
commercial  viability  of  the  Nil  hinges 
not  only  upon  effectively  promoting  and 
encouraging  use  of  the  NU  by  types  of 
users,  but  also  upon  implementing 
standards,  policies  and  practices  that 
ensure  that  the  owners  of  products  can 
effectively  control  access  to  and  the 
integrity  of  their  electronically 
disseminated  products  and  services.  In 
this  regard,  it  is  essential  that  the  public 
and  private  sectors  collaborate  to  ensure 
that  the  interests  of  owners  and  users  of 
intellectual  property  are  adequately 
considered  in  any  discussion  of 
proposed  standards  and  poUcies  that 
may  be  established. 

To  address  the  issues  raised  by  the 
Nil,  the  President  formed  the 
Information  Infrastructure  Task  Force 
(IITF).  The  mission  of  the  IITF  is  to 
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ciTticulatu  and  uii(.)iuiiioat  llm 
Administration's  vision  for  the  Nil.  The 
IITF  is  working  with  tho  private  sector, 
public  interest  groups.  Congress  and 
State  and  local  governments,  to  develop 
comprehensive  telecommunications  and 
infornidtion  policies  and  programs  that 
best  meet  the  country's  needs.  The  IITF 
is  chaired  by  the  Secretary  of  Commerce 
and  is  comprised  of  senior 
Administration  officials  having 
expertise  in  the  technical  and  legal  areas 
of  particular  importance  to  the  Nil.  The 
Nil  Security  Issues  Forum  was 
established  within  the  IITF  to  address 
the  cross-cutting  issue  of  security  on  the 
Nil.  The  Forum  is  chaired  by  Sally 
Katzen.  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget. 
In  addition  to  the  IITF.  the  Frt^sioent 
has  established  the  U.S.  National 
Information  Infrastructure  Advisory 
Council  (NIIAC).  The  NIL\C  represents 
industry,  labor,  and  public  interest 
groups,  and  advises  the  Secretary  of 
Commerce  on  issues  relating  to  the  Nil. 
The  Council  has  established  three  Mega- 
Projects  which  will  form  the  backbone 
for  initial  programmatic  work  of  the 
NIIAC.  Mega-Project  III.  co-chaircd  by 
John  Cooke  of  the  Disney  Channel  and 
Esther  Dyson  of  EDVenture,  is 
responsible  for  addressing  security, 
intellectual  property  and  privacy  issues 
as  they  relate  to  the  Nil. 

B.  Structure  and  Content  of  Public 
Hearing 

Security  is  linked  inextricably  to  the 
commercial  success  of  the  Nil.  The 
policies  and  procedures  used  to  ensure 
the  confidentiality,  availability,  and 
integrity  of  digitally  produced  and 
transmitted  prixiucts  and  services  on 
the  Nil  will  determine  whether,  how, 
and  at  what  cost  such  products  and 
st?rvices  will  be  made  available.  Without 
the  existence  of  appropriate  legal, 
technical  and  policy  mechanisms,  the 
potential  of  the  Nil  to  be  a  commercially 
viable  means  for  delivering  digital 
products  and  services  cannot  be 
realized. 

Development  of  policies  and 
procedures  that  will  ensure  commert:ial 
security  of  intellectual  property  on  the 
Nil  requires  study  from  different 
perspectives.  One  such  perspective  is 
the  legal  protection  of  intellectual 
property.  This  topic  is  presently  being 
addressed  by  the  IITF  Working  Group 
on  Intellectual  Property  Rights,  chaired 
by  Bruce  A.  Lehman.  Assistant 
Secretary  of  Commerce  and 
Commi.ssioner  of  Patents  and 
Trademarks.  The  Working  Gmiip  on 
Intellectual  Property  has  recently 
released  a  preliminary  report  on 


micKi'ctual  pro{>erty  issues  on  the  Nil 
and  has  conducted  a  series  of  public 
hearings  to  receive  views  on  the 
preliminary  report  and  any  other 
concerns  about  intellectual  property 
raised  by  the  Nil. 

A  second  perspective  concerns  a  more 
functional  approach  to  protecting 
intellectual  property;  namely,  what  legal 
measures,  policy  mechanisms,  and 
technological  solutions,  or  combinations 
thereof,  aside  from  intellectual  property 
laws,  can  be  used  to  effectively  protect 
commercial  products  and  services 
delivered  or  made  accessible  using  the 
Nil.  This  latter  topic  is  the  subject  that 
the  Forum  and  Mega-Project  III  wish  to 
develop  through  this  public  hearing. 

The  Forum  and  Mega-Project  III  seek 
input  from  parties  who  will  produce 
and  make  accessible  commercial 
products  and  services  via  the  Nil.  as 
well  as  users  of  such  products  and 
services.  A  panel  of  witnesses  drawn 
from  the  public  will  be  assembled  to 
discuss  the  following  topics  with  a 
panel  comprising  the  Commissioner  of 
Patents  and  Trademarks,  members  of  the 
Security  Information  Forum  and 
members  of  Mega-Project  III  of  the 
NIIAC.  and  to  field  questions  and 
comments  from  other  members  of  the 
public: 

1.  What  types  of  projects  and  services 
are  you  contemplating  delivering  or 
making  available,  or  would  you  like  to 
see  delivered  or  made  available  on  the 
National  Information  Infrastructure? 

2.  What  capacity  do  you  want  to 
provide  to  users  of  the  Nil  to  view,  hear, 
retrieve,  reproduce,  modify  or  further 
distribute  your  products  and  services? 
As  a  user  of  such  products  and  services, 
what  capabilities  in  this  regard  would 
you  like  to  see  made  available  by 
content  producers? 

3.  What  commercial  threats  do  you 
foresee  in  making  products  and  services 
available  via  the  Nil.  in  terms  of: 

(a)  Unauthorized  access  to  or  theft  of 
products  or  services:  and 

(b)  Integrity  or  confidentiality  of 
information  delivered  or  retrieved  via 
the  Nil? 

4.  What  kinds  of  technical  solutions 
are  you  aware  of.  or  would  you  like  to 
see  developed,  to  address  security 
concerns? 

Note:  Parties  who  wish  to  offer  comments 
or  suggest inn.s  regarding  the  adequacy  of 
existing  intellectual  property  laws  to  address 
questions  of  commercial  security  on  the  Nil 
should  utilize  the  public  comment  process 
established  by  the  Working  Group  on 
Intellectual  Property  rights  of  the  IITF. 
Copies  of  the  draft  report  of  this  working 
group  can  be  obtained  by  contacting  the 
Patent  and  Trademark  Office  by  phone,  fax 
or  mail  using  the  information  provided  in  the 


addresses  section  of  this  notice.  Copies  of  the 
report  may  also  be  obtained  via  the  Internet 
at  the  addresses  listed  in  the  addresses 
section  of  this  notice. 

II.  Guidelines  for  Participation  in  the 
Public  Hearing 

Participants  in  the  public  hearing  will 
testify  before  a  panel  consisting  of 
members  of  Mega-Project  III  of  the 
NIIAC,  the  Security  Issues  Forum  and 
the  Working  Group  on  Intellectual 
Property  Rights  of  the  IITF.  The  public 
hearings  will  be  chaired  by  Bruce  A. 
Lehman,  Assistant  Secretary  of 
Commerce  and  Commissioner  of  Patents 
and  Trademarks. 

Individuals  who  would  like  to 
participate  as  a  witness  must  request  an 
opportunity  to  do  so  no  later  than 
October  13,  1994.  Each  approved 
participant  will  be  permitted  to  present 
brief  opening  remarks.  Once  each 
witness  has  presented  their  opening 
remarks,  a  general  discussion  on  the 
topics  listed  above  will  be  conducted. 

Individuals  may  offer  comments  or 
ask  questions  of  the  witnesses  by 
requesting  an  opportunity  to  do  so  and 
being  recognized  during  the  hearing  by 
the  chair  of  the  meeting.  Oral  remarks 
offered  in  this  fashion  may  not  exceed 
three  minutes.  No  advance  approval  is 
required  to  attend,  offer  comments,  or 
present  questions  during  the  hearing. 

Dated:  September  28.  1994. 
|FR  Doc.  94-24458  Filed  9-30-94;  8:45  am] 
BILUNG  COOC  3510-16-M 


Performance  Review  Board 
Membership 

agency:  Patent  and  Trademark  Office. 
Commerce. 

ACTION:  Announcement  of  membership 
of  the  Patent  and  Trademark  Office 
Performance  Review  Board. 

SUMMARY:  In  conformance  with  the  Civil 
Service  Reform  Act  of  1978,  5  U.S.C. 
4314(c)(4).  the  Patent  and  Trademark 
Office  is  modifying  the  composition  of 
its  Performance  Review  Board  to 
achieve  the  maximum  possible  degree  of 
fairness  and  equity  in  the  process  of 
appraising,  rating  and  rewarding  the 
performance  of  senior  executives  and 
employees  in  the  Senior-Level  and 
Administratively-Determined  pay 
categories. 

This  notice  (1)  announces  the 
appointments  of  three  new  members  of 
the  Performance  Review  Board;  and  (2) 
establishes  rotational  term  limits  for 
each  member  to  assure  consistency, 
stability  and  objectivity  in  the 
performance  appraisal  process. 


ADDRESSES:  Comments  should  be 
addressed  to  Director.  Office  of  Human 
Resources.  Patent  and  Trademark  Office. 
One  Crystal  Park.  Suite  700, 
Washington.  DC  20231. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colleen  Woodard  at  the  above  address 

or  telephone  (703)  305-8062. 

SUPPLEMENTARY  INFORMATION:  The  Patent 

and  Trademark  Office  Performance 

Review  Board  is  comprised  of  the 

following  individuals: 

Bradford  R.  Huther,  Chairperson, 
Associate  Commissioner  and  Chief 
Financial  Officer,  Patent  and 
Trademark  Office,  Washington,  DC 
20231,  Term — expires  September  30. 
1996 

Theodore  Morris  (New  Member), 
Director,  Patent  Examining  Group 
1500.  Patent  and  Trademark  Office, 
Washington,  DC  20231,  Term- 
expires  September  30. 1996 

Carol  C.  Darr.  Associate  Administrator, 
Office  of  International  Affairs. 
National  Telecommunications  and 
Information  Administration, 
Department  of  Commerce, 
Washington.  DC  20230.  Term- 
expires  September  30. 1995 

Nicholas  P.  Codici  (New  Member), 
Director.  Patent  Examining  Group 
3200,  Patent  and  Trademark  Office, 
Washington,  DC  20231.  Term- 
expires  September  30,  1996 

Paula  J.  Schneider  (New  Member). 
Principal  Associate  Director  for 
Programs.  Office  of  the  Director, 
Bureau  of  the  Census.  Washington. 
DC  20233,  Term— expires  September 
30. 1996 

J.O.  Thomas.  Deputy  Assistant 
Commissioner  for  Patent  Process 
Services,  Patent  and  Trademark 
Office.  Washington.  DC  20231. 
Term — expires  September  30. 1995 

Karl  E.  Bell.  Deputy  Director  of 
Administration,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899.  tenn— 
expires  September  30.  1995 
BeLkis  Leong-Hong.  Director.  Center  for 
Information  Management,  Defense 
Information  Systems  Agency.  Falls 
Church,  VA  22041,  Term— expires 
September  30, 1996 
Gerald  R.  Lucas,  Director,  Eastern 
Administrative  Support  Center, 
Department  of  Commerce.  Norfolk, 
VA  23510.  Term — expires  September 
30.  1996. 
Bradford  R.  Huther, 

Acting  Assistant  Secretary  of  Commerce  and 

Acting  Commissioner  of  Patents  and 

Trademarks. 

(PR  Doc.  94-24351  Filed  9-30-94;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Restraint 
Limit  for  Certain  Cotton  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  in  El  Salvador 

September  28.  1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  October  3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.Q  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  September  26. 1994.  the 
Governments  of  the  United  States  and  El 
Salvador  agreed,  among  other  things,  to 
estabish  a  bilateral  agreement  for  cotton 
and  man-made  fiber  textile  products  in 
Categories  340/640,  produced  or 
manufactured  in  El  Salvador  and 
exported  during  the  periods  October  1, 
1994  through  December  31,  1994  and 
January  1,  19  1.5  through  December  31. 
1995. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish, 
pursuant  to  the  MOU.  a  limit  for  the 
period  beginning  on  October  1, 1994 
and  extending  through  December  31, 
1994. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29,  1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  A^vements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
September  28. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner  Under  the  temis  of 
section  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854).  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20. 
1973,  as  further  extended  on  December  9. 
1993;  pursuant  to  the  Memorandum  of 
Understanding  dated  September  26,  1994 
between  the  Governments  of  the  United 
States  and  El  Salvador:  and  in  accordance 
with  the  provisions  of  Executive  Order  11651 
of  March  3,  1972,  as  amended,  you  are 
directed  to  prohibit,  effective  on  October  3. 
1994.  enuy  into'the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340/640.  produced  or  manufactured  in  El 
Salvador  and  exported  during  the  period 
beginning  on  October  1. 1994  and  extending 
through  December  31.  1994.  in  excess  of 
450.000  dozen' 

Textile  products  in  Categories  340/640. 
which  have  been  expiorted  to  the  United 
States  prior  to  October  1. 1994  shall  not  be 
subject  to  this  directive. 

Textile  products  in  Categories  340/640 
which  have  been  released  from  the  custody 
of  the  U.S.  Customs  Service  under  the 
provisions  of  19  U.S.C.  144S(b)  or  1484(a)(1) 
prior  to  the  effective  date  of  this  directive 
shall  not  be  denied  entry  under  this 
directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entrj-  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementa'ion  of 
Textile  Agreements  has  detemiineo  diat  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Impiementation 
of  Textile  Agreements. 
[FR  Doc.  94-24408  Filed  9-30-94;  8:45  am) 
BILUNG  CODE  351fr-0»»-F 


DEPARTMENT  OF  DEFENSE 

Public  In^o'Tiatton  Collection 
Requirene.nt  Sut>mitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

action:  Notice. 


'  The  limit  has  aot  been  adjusted  to  account  for 
any  imports  exported  after  September  30. 1994. 
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The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  Applicable  Form,  and  OMB 
Control  Number.  Third  Party  Collection 
Program;  DD  Form  2569;  OMB  Control 
Number  0704-0323. 

Tvpe  of  Request:  Reinstatement. 

Number  of  Respondents:  1.224,31 1 

Responses  per  Respondent:  1. 

Annual  Re-iponses:  1.224.311. 

Average  Burden  per  Response:  2.5 
minutes. 

Annual  Burden  Hours:  50.197. 

Needs  and  Uses:  This  information 
will  be  collected  by  military  treatment 
facilities  (MTF)  admissions  clerks  from 
boneHciaries  (dependents  of  retirees 
having  (private  health  insurarK:e)  at  the 
time  of  admission,  or  by  clinic 
personnel  from  this  same  category  of 
beneficiaries  ref;eiving  outpatient  care. 
it  will  assist  the  local  MTF  commander 
in  determining  the  proper  third  party 
payers  to  bill  for  medical  care  provided 
to  these  beneficiaries,  as  well  as 
facilitate  the  collection  of  reasonable 
hospital  costs  from  third  party  payers. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Ohlit^otion:  Voluntary. 

OMB  Desk  Officer:  Ms.  Shannah  Koss. 

Written  Comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Koss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 
10235.  New  Executive  Office  Building. 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sei.i  f.   Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Ffighwav.  Suite  1204. 
Arlington.  VA  22202-4302. 

Dated  S«ptemt)er  27,  1094. 
Patricia  L.  Toppin)(s. 
Alternate  OSD  Frdtrnl  Rrfiister  Uaison 
Officer.  Department  of  Defense. 
|FR  Doc.  94-24290  Filed  9-30-94;  8:45  am| 
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Office  of  the  Secretary 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAIMPUS); 
Fiscal  Year  1995  Updates 

AGENCY:  Office  of  the  Sw;n'tary,  DoD. 
ACTION:  Notice  of  updated  mental  health 
per  diem  rates. 

SUMMARY:  This  notice  provides  for  the 
updating  of  hospital-specific  per  diem 


rates  for  high  volume  providers  and 
regional  per  diem  rates  for  low  volume 

Providers;  the  updated  cap  per  diem  for 
igh  volume  providers;  the  beneficiary 
per  diem  cost-share  amount  for  low 
volume  providers  to  be  used  for  FY 
1995  under  the  CHAMPUS  Mental 
Health  Per  Diem  Payment  System;  and 
the  updated  per  diem  rates  for  both  full- 
day  and  half-day  CHAMPUS  Partial 
Hospitalization  Programs  for  fiscal  year 
1995. 

EFFECTIVE  DATE:  The  rates  contained  in 
this  notice  are  effective  for  services 
occurring  on  or  after  October  1.  1994. 
ADDRESSES:  Office  of  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS).  Program 
Development  Branch,  Aurora,  CO 
80045-6900. 

For  copies  of  the  Federal  Register 
containing  this  notice.contact  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402,  (202)  783-3238. 
The  charge  for  the  Federal  Register  is 
Si. 50  for  each  issue  payable  by  check  or 
money  order  Jo  the  Superintendent  of 
Documonts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stan  Regensberg.  Program  Development 
Branch.  OCHAMPUS.  telephone  (303) 
361-1342.  To  obtain  copies  of  this 
document,  see  the  ADDRESSES  section 
above.  Questions  reganiing  payment  of 
specific  claims  under  the  CHAMPUS 
Mental  Health  Per  Diem  Payment 
System  should  be  addressed  to  the 
apprr)priafe  CH.\MPIJS  contractor. 
SUPPUEMENTARY  INFORMATION:  The  final 
rule  published  in  the  Federal  Register 
on  September  6.  1988,  (52  FR  34285)  set 
forth  reimbursement  changes  that  were 
effedive  for  all  inpatient  hospital 
admissions  in  psychiatric  hospitals  and 
exempt  psychiatric  units  occurring  on 
or  after  January  1,  1989.  Tin-  fnal  rule 
published  in  the  Federal  Register  on 
July  1.  1993.  (58  FR  35--100)  set  forth 
maximum  per  diem  rates  for  all  partial 
hospitalization  admissions  on  or  after 
September  29.  1993.  Included  in  these 
final  rules  were  provisions  for  updating 
reimbursement  rates  for  each  federal 
fiscal  year.  As  stated  in  the  final  rules, 
each  per  diem  shall  be  updated  by  the 
Medicare  update  factor  for  hospitals  and 
umts  exempt  from  the  Medicare 
Prospective  Payment  System.  Medicare 
has  recommended  an  update  factor  of 
3.7  i>ercent  for  federal  fiscal  year  1995 
for  hospitals  and  units  excluded  from 
the  prospective  payment  system. 
CHAMPUS  will  adopt  this  update  factor 
for  FY  1995  as  the  final  update  factor. 
Hospitals  and  units  with  hospital- 
specific  rates  (hospitals  and  units  with 
high  CHAMPUS  volume)  will  have  their 


FY  1994  CHAMPUS  per  diem  rates 
updated  by  3.7  percent  for  FY  1995. 

The  following  reflect  an  update  of  3.7 
percent. 

Regional  Specific  Rates  for  Psy- 
chiatric Hospitals  and  Units 
With  Low  Champus  Volume 


Partial  Hospitalization  Rates  for 

Full-Day    and    Half-Day    Pro- 
grams— Continued 


Unrted  States  census  region 

Rate  2 

Northeast: 
New  England 

$515 

Mtd-AtlantJc  

Midwest: 
East  North  Central  

492 
426 

West  North  Central  

402 

South: 
South  Atlantic 

509 

East  South  Central 

550 

West  South  Central 

463 

West: 

Mourrtain  

Pacific 

462 
545 

'The  wage  portion  of  the  rate,  subtect  to 
the  area  wage  adjustment,  is  71 .40  percent. 

Beneficiary  Cost-Share:  Beneficiary  cost- 
share  (other  than  dependents  of 
active  duty  members)  for  care  paid 
on  the  basis  of  a  regional  per  diem 
rate  is  the  lower  of  $137  per  day  or 
25  percent  of  the  hospital  billed 
charges  effective  for  services 
rendered  on  or  after  October  1, 
1994. 

Cap  Amount:  Cap  amount  for  hospitals 
and  units  with  high  CHAMPUS 
volume  is  $760  per  day. 

CHAMPUS  Partial  Hospitalization 
Programs  will  have  their  FY  1994 
CHAMPUS  per  diem  rates  updated 
by  3.7  percent  for  FY  1995. 
The  following  reflect  an  update  of  3.7 

percent. 

Partial  Hospitalization  Rates  for 
Full-Day  and  Half-Day  Programs 


United  States  census 
regions 

FulkJay 
rate  (6 
hrs  or 
rrxjre) 

Hatf-day 
rate  (3- 
5  hours) 

Northeast: 

New  England  (ME. 

nh.  vt.  ma.  ri. 

CT)  

S211 

$159 

Mid-Atlantic  (NY,  NJ, 

PA)  

230 

173 

Midwest: 

East  North  Central 

(OH,  IN,  IL.  Ml.  Wl) 

205 

154 

West  North  Central 

(MN,  lA,  MO.  ND. 

SD.  NE,  KS)  

202 

152 

South: 

South  Atlantic  (DE, 

MD.  DC.  VA.  WV, 

NC,  SC,  GA,  FL)  ... 

218 

164 

East  South  Central 

(KY,  TN.  AL.  MS)   .. 

237 

178 

United  States  census 
regions 

Full-day 
rate  (6 
hrs  or 
nxxe) 

Half-day 
rate  (3- 
5  hours) 

West  South  Central 
(AR,  LA,  TX,  OK)  ... 
West: 

Mountain  (MT,  ID, 
WY,  CO.  NM,  AZ, 
UT,  NV) 

Pacific  (WA,  OR.  CA. 
AK.  HI)  

234 

243 
239 

176 

183 
180 

Dated:  September  26. 1994. 

L.M.  B)muin, 

Alternate  OSD  Federal  Register  Liaison 
Office.  Department  of  Defense. 

(FR  Doc  94-24388  Filed  9-30-^4;  8:45  am] 
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Office  of  the  Secretary  of  Defense 

AGENCY:  Defense  Intelligence  Agency 
Scientific  Advisory  Board. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463.  as  amended  by  Section  5 
of  Public  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  Monday  and  Tuesday  17  and  18 
October  1994  (0900  to  1600). 

ADDRESSES:  The  Defense  Intelligence 
Agency  (DIAC).  Boiling  AFB, 
Washington.  D.C..  20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington,  DC.  20340-5100 
(202) 373-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  September  27,  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  94-24291  Filed  9-30-94;  8:45  am] 
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Defense  Advisory  Committee  on 
Women  in  the  Services  (DACOWITS) 
Meeting 

ACTION:  Notice  of  conference. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Services  (DACOWITS)  .The  purpose  of 
DACOWITS  is  to  advise  the  Secretary  of 
Defense  on  matters  relating  to  women  in 
the  Services.  The  Committee  meets 
semiannually. 
DATES:  October  19-23, 1994 
(Summarized  agenda  follows). 
ADDRESSES;  The  Cavalier  Hotel, 
Oceanfront  at  42nd  Street,  Virginia 
Beach,  VA  23451  (804)  425-8555  or  1- 
800-446-8199. 

AGENDA:  Sessions  will  be  conducted 
daily  and  will  be  open  to  the  public. 
The  agenda  will  include  the  following: 

Wednesday,  October  19,  1994 

Conference  Registration  (Conference 

Participants) 
Planning  Workshops  (current 

DACOWITS  members  only) 

Thursday.  October  20,  1994  7:30  a.m.- 
10:00  p.m. 

Conference  Registration  (Former 

Members  and  Conference 

Participants) 
No  host  Working  Breakfast  (current 

DACOWITS  members  only) 
Offical  Opening  Ceremony/General 

Business  Session 
Official  OSD  Luncheon  (By  Invitation 

Only) 
Field  Trip/Installation  Visit  (current 

DACOWITS  members  and  Senior 

Military  Representatives  Only) 

Friday.  October  21,  1994,  8:00  a.m.-9:30 
p.m. 

Subcommitee  sessions 
No  host  working  luncheon 
Administrative  Time 
OSD  Reception  &  Dinner  (By  In\'itation 
Only) 

Saturday,  October  22.  1994.  8:00  a.m.- 
6:30  p. rn. 

Subcommittee  Session 
No-host  Brunch  (Cxinference 

Participants) 
DEOMI/Diversity  Workshop 

(DACOWITS  members  only) 
Executive  Committee  Mark-Up 
Closing  Session 
No  Host  sit  down  dinner 

Sunday,  October  23,  1994,  8:30  a.m.  to 
10:00  p.m. 

No-Host  Farewell  Breakfast  Buffet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 


Gillette,  USN  or  CPT  Alissa  B.  Deuel, 
Plans  and  Communications  Officer, 
DACOWITS  and  Military  Women 
Matters,  OUSD  (Personnel  and 
Readiness)  4000  Defense  Pentagon. 
Room  3D769,  Washington,  IX:  20301- 
4000;  Telephone  (703)  697-2122. 
SUPPLEMENTARY  INFORMATION:  The 
following  rules  and  regulations  will 
govern  the  participation  by  members  of 
the  public  at  the  conference: 

(1)  Members  of  the  public  vdll  not  be 
permitted  to  attend  the  official  OSD 
Luncheon;  Field  Trip;  and  the  OSD 
Reception  and  Dinner. 

(2)  The  Opening  Session/business 
session,  all  subcommittee  sessions  and 
the  closing  session  will  be  open  to  the 
public. 

(3)  Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and/or  make  an  oral 
presentation  of  such  during  the 
conference. 

(4)  Persons  desiring  to  make  an  oral 
presentation  or  submit  a  written 
statement  to  the  Committee  must  notify 
the  point  of  contact  listed  above  no  later 
than  October  10. 

(5)  Length  and  number  of  oral 
presentations  to  be  made  will  depend 
on  the  number  of  requests  received  from 
members  of  the  public. 

(6)  Oral  Presentations  by  members  of 
the  public  will  be  permitted  only  on 
Saturday,  October  22. 1994  before  the 
full  Committee. 

(7)  Each  person  desiring  to  make  an 
oral  presentation  must  provide  the 
DACOWITS  office  1  copy  of  the 
presentation  by  October  10  and  make 
available  175  copies  of  any  material  that 
is  intended  for  distribution  at  the 
conference. 

(8)  Persons  submitting  a  written 
statement  for  inclusion  in  the  minutes 
of  the  conference  must  submit  to  the 
DACOWITS  staff  one  copy  by  the  close 
of  the  conference. 

(9)  Other  new  items  from  members  of 
the  public  may  be  presented  in  writing 
to  any  DACOWITS  members  for 
transmittal  to  the  DACOWITS  Chair  or 
Director.  DACOWITS  and  Military 
Women  Matters  to  consider. 

(10)  Members  of  the  public  will  not  be 
permitted  to  enter  into  oral  discussion 
by  the  Committee  members  at  any  of  the 
sessions;  however,  they  will  be 
permitted  to  reply  to  questions  directed 
to  them  by  the  members  of  the 
Committee. 

(11)  Members  of  the  public  will  be 
permitted  to  ask  questions  to  the 
scheduled  speakers  if  recognized  by  the 
Chair  and  if  time  allows  after  the  official 
participants  have  asked  questions  and/ 
or  made  comments. 
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Dated;  .S«pt«)inb«r  27. 1994. 
Palriaal  L.  Topplii){S, 

Altvrnate  OSD  Ffdt  ml  Register  Liaison 

OffUt-r,  llrpartinent  ofDtffense. 

|FR  Doc  94-24292  Filed  9-30-94;  8  45  am) 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  LX>partnient  of  Education. 
ACTION:  Notice  of  proposed  infonnatioo 
colluctiun  rcqutists. 


summary:  The  Acting  Dirertor. 

lii  format  ion  Kesoun:es  Managemnnt 

St!r\i(.H.  irv  'f 

prf)p'iM;«l  : 

rptjuests  as  requin'd  bv  the  H.ipBn\«)rk 

Rcdmrinn  Art  of  IflSO. 

DATES:  Interested  persons  are  invited  to 

submit  comments  on  or  before 

Novomti«^r  2.  1094. 

AOORE<iSES:  Written  comments  should 

b«-  il  to  thf)  Office  of 

In:  .n  and  Regulatory  Affairs. 

Attention:  Dan  Cbcnok:  Desk  Officer. 

Di'i  .t  of  F^ucation.  Office  of 

M  at  and  Budget.  725  17th 

Slrw I.  NVV.,  Room  3208,  New  Executive 

Office  Building.  Washington.  DC  20503. 

Request  for  copies  of  the  proposed 

information  collection  requests  should 

be  addresstid  to  Patrick  J.  Sherrill. 

Dtjpartment  of  Education,  400  Maryland 

Avenue  SW.,  Room  5624.  Regional 

Office  Building  3.  Washington.  DC 

20202  -tlirjl 

fW  FURTHER  INFOWIATION  COHTACT: 
Patrick  J.  Sherrill  (202)  708-9915 
Individuals  who  use  a 
lelecximmunications  device  for  the  deaf 
(TDU)  may  call  the  Federal  Inft)nnation 
Relay  Service  (FIRS)  at  1-800-877-8339 
bt)tween  8  a.m.  and  8  p.m.,  Eastern  time, 
Mond.iv  thrr>ii(;h  Friitav 
SUPPLEMENTARY  INFORMATION:  5W>t  tion 
3517  of  the  Paperwork  Reduction  Act  of 
1980  ('•4  II  S.C.  Chapter  35)  requires 
that  th)  *  iffic  e  of  Management  and 
Budget  lOMB)  pmvide  interested 
Federal  agenci»'s  and  the  public  an  early 
opportunity  to  comment  on  information 
collw.lion  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
conaultaticin  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  pubUshes  this 
notice  containing  pruposetl  infonnatiun 


collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection:  (4)  The  affected  public;  (5) 
Reporting  bftrden.  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
OMB  inviffs  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  arf>  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  Sfplember  27.  1994. 

Ingrid  Kolb, 

Aitinii  Pi/Tec/or.  Information  Rvsimrrt^ 
MijiKigfmeiil  Servicf. 

Office  of  Postsecondary  Education 
Type  of  Review:  Reinstatement 

Titif:  Application  for  New  Awards 

under  the  Law  School  C^linical 

Experience  Program 
Frequency:  Annually 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 

Responses:  90 

Burden  Hours:  3.720 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  (lours:  0 

Abstract:  This  form  will  be  used  by 
State  Educ;itional  agencies  to  apply 
for  funding  under  the  Law  School 
Clinical  Experience  Program.  The 
De[)artnient  will  use  the  information 
to  make  grant  awards. 

Office  of  the  Under  Secretary 

Type  of  Review:  New 

Title  Application  for  Federal 
Educational  Assistance 

Frequency:  Annually 

Affected  Public:  Individuals  or 
households;  state  or  local 
governments 

Reporting  Burden: 

Responses:  23.000 

Burden  Hours:  5.750 
Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  This  form  will  b««  used  by 
State  educational  agencies  to  apply 
for  funding  under  the  Federal 
Educational  Assistance  Program.  The 
Department  will  use  the  information 
to  make  grant  awards. 

jFRDor    94-24294  Filed  9-30-94;  B  4 5  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Proiect  No.  11402-000] 

City  of  Crystal  Falls,  Ml;  Notice  of 
Intent  to  Prepare  an  Environmental 
Assessment  and  Conduct  Public 
Scoping  Meetings 

September  27. 1994. 

The  Federal  Energy  Regulatory 
Commission  IFERC)  has  received  an 
application  for  license  of  the  existing 
Crystal  Falls  Project  No.  11402.  The 
Crystal  Falls  Project  is  located  on  the 
Paint  River  in  Iron  County. /Michigan. 

The  FLRC  staff  intends  to  prepare  an 
Environmental  Assessment  (E-\)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Aci. 

The  staffs  EA  will  objectively 
consider  both  site  specific  and 
cumulative  environmental  impacts  of 
the  project  and  reasonable  alternatives, 
and  will  include  an  economic,  financial 
and  enpineoring  analysis. 

A  draft  EA  will  be  issued  and 
circulated  for  review  by  all  the 
interested  parties.  All  comments  filed 
on  the  draft  EA  will  be  analyzed  by  the 
staff  and  considered  in  a  final  EA.  The 
staffs  conclusions  and 
recommendations  will  then  bo 
presented  for  the  consideration  of  the 
Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

The  FERC  will  conduct  two  scoping 
meetings.  An  evening  scoping  meeting 
is  primarily  for  public  input  while  the 
morning  meeting  will  focus  on  resource 
agency  concerns.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  and  assist  the  sta^ 
in  identifying  the  scope  of 
environmental  issues  that  should  be 
analyzed  in  the  EA.  Staff  will  also  visit 
the  project  site  on  November  2.  1994,  at 
9  a.m. 

Both  scoping  meetings  will  be  held  at 
the  City  Hall  Auditorium,  401  Superior 
Avenue.  Crystal  Falls,  Michigan.  The 
first  meeting  will  be  held  on  November 
1.  1994,  from  7  p.m.  to  10  p.m.  and  will 
focus  primarily  on  issues  of  concern  to 
the  general  public.  The  second  meeting 
will  be  held  on  November  2,  1994,  from 
11  a.m.  to  2  p.m.  and  will  focus 
primarily  on  issues  of  concern  to  the 
resource  agencies. 

Prior  to  the  meetings,  a  scoping 
document  will  be  mailed  to  the  list  of 
interested  parties.  The  scoping 
document  identifies  resource  issues  to 
be  addressed  in  the  EA.  Copies  of  the 
scoping  document  will  also  be  available 


at  the  scoping  meetings  or  can  be 
obtained  by  writing:  FERC-Crystal  Falls 
Project,  c/o  Elaine  Bazarian,  Stone  and 
Webster,  245  Summer  Street,  Boston, 
MA  02110. 

Objectives 

At  the  scoping  meetings  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
EA;  (2)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addressed  in  the 
EA;  (3)  identify  resource  issues  that  are 
not  important  and  do  not  require 
detailed  analysis;  (4)  solicit  from  the 
meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resources  at  issue;  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA,  including  points  of 
view  in  opposition  to.  or  in  support  of, 
the  staffs  preliminary  views. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  (oral 
and  written)  thereby  become  a  part  of 
the  formal  record  of  the  Commission 
proceedings.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Participants  at  the  public  meeting  are 
asked  to  keep  oral  comments  brief  and 
concise  to  allow  everyone  the 
opportunity  to  speak. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record.  In 
addition,  written  scoping  comments 
may  be  filed  with  the  Secretary,  Federal 
Energy  Regulatory'  Commission,  825 
North  Capitol  Street,  NE,  Washington. 
DC  20426,  until  December  2. 1994. 

All  WTitten  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Crystal  Falls  Project  No. 
11402. 

All  those  that  are  formally  recognized 
by  the  Commission  as  inter\  enors  in  the 
licensing  proceeding  are  asked  to  refrain 
from  engaging  staff  or  its  contractor  in 
discussions  of  the  merits  of  the  project 
outside  of  any  announced  meeting. 

Further,  parties  are  reminded  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 


person  whose  name  appears  on  the 
official  service  list. 

For  further  information,  please 
contact  Thomas  Dean  at  (202)  219-2778. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-24317  Filed  9^30-94;  8:45  am] 
BILLING  CODE  6717-01-M 


[Project  No.  2687-014] 

Pacific  Gas  &  Electric  Company;  Intent 
to  Conduct  Environmental  Scoping 
Meetings  and  Site  Visit 

September  27. 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  relicensing  for  the 
proposed  Pit  1  Hydroelectric  Project  No. 
2687-014.  The  project  is  located  on  the 
Fall  and  Pit  Rivers,  near  the  tovras  of 
Fall  River  Mills,  McArthur.  and  Bumey. 
in  Shasta  County,  California. 

The  FERC  staff  intends  to  prepare  an 
Environmental  Assessment  (EA)  for  this 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 

In  the  EA,  we  will  consider  both  site- 
specific  and  cumulative  environmental 
effects  of  the  project  and  reasonable 
alternatives,  and  will  include  economic, 
financial,  and  engineering  analyses. 

The  draft  EA  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EA  will  be  analyzed  by  the  staff  and 
considered  in  a  final  EA.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
by  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

Staff  will  hold  two  scoping  meetings. 
A  scoping  meeting  oriented  towards  the 
agencies  will  be  held  on  Thursday, 
October  27. 1994,  at  9:00  AM.  at  the 
McArthur  Fairgrounds,  in  McArthur. 
California.  A  scoping  meeting  oriented 
towards  the  public  will  be  held  the 
same  day  at  6:00  PM,  at  the  same 
location. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  either 
or  both  meetings  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analvzed  in  the 
EA. 

To  help  focus  discussions  at  the 
meetings,  a  scoping  document  outlining 
subject  areas  to  be  addressed  in  the  EA 
will  be  mailed  to  agencies  and 
interested  individuals  on  the  FERC 
mailing  list.  Copies  of  the  scoping 
document  will  also  be  availably  at  the 
scoping  meetings. 


Objectives 

At  the  scoping  meetings,  the  FERC 
staff  will:  (1)  Identify  preliminary 
environmental  issues  related  to  the 
proposed  project,  (2)  identif>' 
preliminarj'  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  the  proposal;  (4)  solicit 
from  meeting  participants  all  available 
information,  especially  quantified  data, 
on  the  resource  issues;  and  (5) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  EA.  including  points  of 
view  in  opposition  to.  or  in  support  of. 
the  staffs  preliminary  views. 

Procedures 

The  scoping  meetings  will  be 
recorded  by  a  coiul  reporter  and  all 
statements,  both  oral  and  written,  will 
become  part  of  the  record  of  the 
Commission  proceedings  on  the  Pit  1 
Project.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  clearly  identify  themselves  for  the 
record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  assist  the  staff  in 
defining  and  clarifying  the  issues  to  bo 
addressed  in  the  EA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  (an  original  and  eight  copies) 
may  be  filed  with  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.  Washington, 
D.C.  20426,  unUl  [COMMENT  DATE]. 

All  written  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Pit  1  Hydroelectric 
Project,  FERC  Project  No.  2687-014. 

Intervenors — those  on  the 
Commission's  ser\ice  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Site  Visit 

A  site  visit  to  the  Pit  1  Hydroelectric 
Project  is  planned  for  Wednesday. 
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attend  should  plan  to  meet  at  10:00  AM 
at  the  McArthur,  Fairgrounds,  in 
McArthur.  California.  The  site  is  located 
near  the  fairgrounds.  For  more  details, 
contact  Mr.  Steve  Christ.  Pacific  (ias  and 
Electric  Company,  at  (415)  973-2629. 
Any  questions  regarding  this  notice 
may  be  directed  to  Mike  Strzelecld, 
FFiKC  Environmental  Qxirdinator.  at 
(202)219-2827. 
Lois  D.  Cashell. 
Secrvtary. 

|FK  [)uc  94-24358  Filed  <>-30-94;  8:45  am) 
BH.LMO  COOC  STir-OI-M 

(Docket  No.  CP94-706-000.  tt  al.] 

Northern  Natural  Gas  Company,  et  al.; 
Natural  Gas  Certificate  Filings 

September  23.  1994. 

Take  noti(»  that  the  following  Tilings 
have  been  made  with  the  rxtmniission: 

1.  Norlhem  Natural  Gas  Company 

lOockat  No.  CP94-766-000I 

Take  notice  that  on  Septembt^r  9, 
1994.  Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street. 
Omaha.  Nebraska  68124-1000.  Tiled  in 
Docket  No.  CP94-766-000  a  request 
pursuant  to  Sections  157.205  and 
157.212  of  the  Cximmission's 
Regulations  under  the  Natural  Gas  Act 
( 18  CFR  157.205,  157.212)  for 
authorization  to  install  five  delivery 
points  and  upgrade  one  delivery  point 
to  accommo<iate  increased  natural  gas 
deliveries  to  Peoples  Natural  Gas 
Company  (Peoples)  under  Northern's 
blanket  certiTicate  issued  in  Docket  No. 
CP82-40 1-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Northern  proposes  to  install  and 
operate  one  Town  Border  Station  (TBS), 
four  small  volume  customer  taps,  and 
upgrade  one  TDS  and  appurtenant 
facilities  as  delivery  points  to 
accoinmoiialc  increased  natural  gas 
deliveries  to  Peoples  under  Northern's 
currently  effective  throughput  rate 
schedules.  The  upgraded  and  new 
delivery  points  will  be  used  for 
commercial  and  residential  end-use  by 
Peoples  for  redelivery  to:  1)  Bruce  Pals 
(Pals)  in  Chicago  City,  Minnesota, 
Section  2,  T37N.  R21VV;  2)  Eileen 
Beninga  (Beninga)  in  Black  Hawk  City, 
Iowa,  Section  6,  T88N.  R14W;  3)  Justin 
Deutsch  (Deutsch)  in  LeSueurCity, 
Minnesota,  Section  21,  T112N,  R23W;  4) 
Arnie  Kubes  (Kubes)  in  LeSueur  City, 
Minnesota.  Section  4,  T112N,  R23W;  5) 
Buccaneer  Bay  TBS  (Buccaneer)  in  Cass 


aty.  Nebraska.  Section  34.  T13N.  R13E, 
and  6)  Northrup  »1  TBS  upgrade 
(Northrup)  in  Mariin  City,  Minnesota, 
Section  12,  T103N.  R31W.  Northern 
states  that  the  estimated  cost  and  the 
proposed  peak  day  and  annual  volumes 
to  be  delivered  are:  l)PalsS700.  1.5/d 
and  200/a:  2)  Beninga  $0.  1/d  and  140/ 
a:  3)  Deutsch  $700.  .8/d  and  280/a;  4) 
Kubes  $700.  .8/d  and  120/a;  5) 
Buccaneer  $48,770.  570/d  and  50.455/a. 
and  6)  Northrup  $31,000.  1376/d  and 
94.178/a. 

Northern  states  that  deliveries  of  the 
estimated  total  volumes  to  Peoples  at 
these  delivery  points  will  be  made 
pursuant  to  Northern's  existing 
transportation  service  agreements. 
Northern  advises  that  the  total  volumes 
to  be  delivered  to  the  customer  after  the 
request  do  not  exceed  the  total  volumes 
authorized  prior  to  the  request. 
Northern  states  it  has  sufTicient  capacity 
for  the  proposed  changes  without 
detriment  or  disadvantage  to  its  other 
customers. 

Comment  date:  November  7.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Northwest  Pipeline  Corporation 

(Docket  No  CP94-784-0001 

Take  notice  that  on  September  16, 
1994.  Northwest  Pipeline  Corporation 
(Northwest).  P  O.  Box  58900.  Salt  Lake 
City.  Utah  84108-0900,  filed  in  Docket 
No.  CP94-784-000  a  request  pursuant  to 
Sections  157.205.  157.216  and  157.211 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
abandon  certain  facilities  at  the  Twin 
Falls  Meter  Station  in  Twin  Falls 
County.  Idaho, ■  and  to  construct  and 
operate  upgraded  replacement  facilities 
at  this  station,  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
433-000.^  all  as  more  fully  set  forth  in 
the  request  for  authorization  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Northwest  states  that  upgraded 
facilities  are  needed  to  better 
accommodate  its  existing  firm 
maximum  daily  delivery  obligations  at 
this  delivery  point  to  Intermountain  Gas 
Company  (Intermountain).  Northwest 
proposes  to  replace  four  existing  3-inch 
regulators  with  four  new  4-inch 
regulators,  relief  valve,  new  upstream 
headers,  relocate  filter,  replace  station 
by-pass  and  appurtenances.  Northwest 
states  that  the  upgrade  will  increase  the 
design  capacity  of  the  station  from 
14.670  Dth  per  day  to  approximately 
24.600  Dth  per  day.  Northwest  further 
states  that  the  total  cost  of  the  project  is 


estimated  to  be  approximately  $289,191. 
Since  this  expenditure  is  necessary  to 
increase  the  design  capacity  to  serve 
existing  maximum  daily  delivery 
obligation.  Northwest  will  not  require 
any  cost  reimbursement  from 
Intermountain. 

Northwest  states  that  the  total 
volumes  to  be  delivered  to  the  customer 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request. 
Northwest  holds  a  blanket 
transportation  certificate  pursuant  to 
Part  284  of  the  Commission's 
Regulations  issued  in  Docket  No.  CP86- 
578-000.3  Northwest  states  that 
construction  of  the  proposed  delivery 
point  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  deliver  the  requested  gas  volumes 
without  detriment  or  disadvantage  to 
it's  other  customers. 

Comment  date:  November  7,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Koch  Gateway  Pipeline  Company 

(No.  CP94-790-0001 

Take  notice  that  on  September  21, 
1994,  Koch  Gateway  Pipeline  Company 
(Koch),  600  Travis  Street.  P.O.  Box 
1478.  Houston.  Texas  77251-1478.  filed 
in  Docket  No.  CP94-790-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  install  a  two-inch 
delivery  tap  to  serve  Willmut  Gas  and 
Oil  Company,  a  local  distribution 
company,  which  will  in  turn  serve 
Hattiesburg-Laurel  Regional  Airport  in 
Jones  County,  Mississippi.  Koch  will 
install  the  delivery  tap  for  an  estimated 
cost  of  $4,900  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Willmut  will  reimburse  Koch  for  the 
actual  cost  of  the  construction.  Willmut 
will  construct  and  own  the  meter  station 
associated  with  the  tap.  Koch  proposes 
to  deliver  up  to  50  MMBtu/d  under  its 
No-Notice  Service  Rate  Schedule.  Koch 
states  that  it  has  sufficient  capacity  to 
render  the  proposed  service  without 
detriment  to  its  other  existing 
customers. 

Comment  date:  November  7. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


•  Sfe.  Docket  No  G-«934  (14  FPC  157). 
'  Sfe.  20  FERC  1 62.4 1 2  ( 1 982). 


'  See.  42  FERC  1 61 .019  (1988). 


Standard  Paragraphs 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  inter\'ene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary: 

(PR  Doc  94-24359  Filed  9-30-94;  8:45  am) 
BILUNG  CODE  6717-41-P 


(Docket  No.  IS94-22-000] 

Chevron  Pipe  Line  Company;  Notice  of 
Informal  Settlement  Conference 

September  27,  1994. 

Take  notice  that  Commission  Staff 
will  convene  an  informal  settlement 
conference  in  this  proceeding  on 
October  5.  1994.  at  8.30  a.m.  The 
conference  will  be  held  in  a  hearing 
room  at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street,  N.E..  Washington.  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b).  may 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations.  18  CFR 
385.214. 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740  or 
Kathleen  M.  Dias  at  (202)  208-0524. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  94-24318  Filed  9-30-94;  8:45  am] 

BILLING  CODE  6717-41-M 


[RP94-1 64-000] 

Trunkline  Gas  Company;  Notice  of 

Informal  Settlement  Conference 

September  27, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  October  4, 1994 
at  10  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 


First  Street,  NE..  Washington,  DC  20426, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Edith  A.  Gilmore  (202)  208-2158. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-24319  Filed  9-30-94;  8:45  am) 
BILLING  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


IFRL-5085-2] 

Clean  Air  Act  Advisory  Committee 

Emergency  Notice  of  Public  Meeting 

Under  Section  (10)(a)(2)  of  Title  5 
U.S.C.  App  2,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  the  Subcommittee  on  Mobile 
Source  Emissions  and  Air  Quality  in  the 
Northeastern  Slates  of  the  Clean  Air  Act 
Advisory  Committee  will  meet  on 
Wednesday,  October  12.  1994  beginning 
at  8:30  A.M.  to  3:00  P.M.  at  the  Hotel 
Washington,  located  at  Pennsylvania 
Avenue  and  Fifteenth  Streets,  N.W., 
Washington,  D.C.  202/638-5900. 
Because  the  Subcommittee  met  in  late 
September,  1994  and  set  October  12. 
1994  as  the  next  meeting  date  this 
emergency  notice  is  hereby  given.  These 
meetings  are  open  to  the  public.  For 
further  information  concerning  the 
meeting,  please  contact  the  individuals 
listed  below. 

Mobile  Source  Emissions  and  Air 
Quality  in  the  Northern  States 
Subcommittee 

The  Mobile  Source  Emissions  and  Air 
Quality  in  the  Northeastern  States 
Subcommittee  of  the  Clean  Air  Act 
Advisory  Committee  will  conduct  a 
meeting  to  discuss  the  pending  petition 
offered  by  the  Ozone  Transport 
Commission  regarding  the  adoption  of 
Low  Emission  Vehicle  Emission 
Standards  in  the  northeastern  states  and 
related  issues.  In  addition,  the  meeting 
agenda  will  include  progress  reports 
from  various  work  groups  established  at 
previously  by  the  Subcommittee. 


Further  Information  and  Providing 
Comments ' 

For  additional  information  concerning 
these  meetings,  please  contact  Mike 
Shields,  Designated  Federal  Official, 
Office  of  Mobile  Sources.  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.  Washington.  D.C.  20460 
(202) 260-7645. 

Dated:  September  28,  1994. 
Rob  Brenner, 

Director,  Office  of  Policy  Analysis  and 
Review,  Office  of  Air  and  Radiation.  U.S. 
Environmental  Protection  Agency. 
[FR  Doc.  94-24490  Filed  9-30-94;  8:45  am] 

BILLING  CODE  6S60-60-P 

[rRL-6083-2] 

Notice  and  Open  Meeting  for  the 
Permits  Improvement  Team 

agency:  Environmental  Protection 

Agency. 

ACTION:  National  meetings  of  the  permits 

improvement  team. 

SUMMARY:  In  July  of  1994.  Administrator 
Browner  established  the  Permits 
Improvement  Team  (Team)  to 
implement  specific  actions  to  reform  the 
permits  process.  These  actions  will:  (1) 
improve  the  quality,  certainty  and 
timeliness  of  the  permit  decision 
process;  (2)  provide  for  earlier  and 
better  public  participation  in  the 
permitting  process;  and  (3)  enhance  the 
use  of  innovative  technologies  and 
pollution  prevention  through  the 
permitting  process.  From  October  20. 
1994  through  November  21.  1994  the 
Team  will  be  holding  national 
stakeholder  meetings  to  receive 
individual  input  on  the  specific 
activities  the  Team  should  focus  on.  The 
objective  of  these  meetings  is  to  obtain 
individual  ideas  and  comments,  bat  not 
to  obtain  a  group  opinion  from  the 
meeting  participants. 
DATES:  The  Team  will  be  holding 
national  stakeholder  meetings  to  solicit 
input  on  the  priorities  of  the  team. 
Meetings  will  be  held  on  October  20th 
in  Denver  CO..  October  26th  in 
Philadelphia  PA..  November  7th  in 
Seattle  VVA..  November  14th  in  Dallas 
TX..  and  on  November  21st  in  Boston. 
MA.  Meetings  are  open  to  the  public 
and  will  be  held  from  9:00  am  to  5:00 
pm  on  these  scheduled  dates. 
Participants  are  requested  to  notify'  in 
wTiting  which  meeting  they  will  be 
attending.  Notification  should  be  sent  to 
USEPA  Permits  Improvement  Team, 
Mail  Stop  100.  2890  Woodbridge  A\e., 
Edison.  New  Jersey  08837. 
ADDRESSES:  The  location  of  the  October 
20.  1994  meeting  is  EPA's  Region  8 
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Office  (Confen.: :t!r).  999  15th 

Street,  Denver,  Colorado.  The  October 
26,  1994  meeting  will  be  held  in  the 
Barclay  Hotol.  2.37  S.  18th  Stn^ef. 
Philadtilphia.  Pennsylvania.  Tho 
November  7,  1094  meeting  will  bo  held 
in  the  Clarcmont  Hotel,  2004  4th 
Avenue  at  Virginia  Street,  Seattle.  The 
Novfiiibor  21,  1'l'»4  meeting  locuion  Is 
EPAs  Region  1  Office  (lltli  flixir 
Confercnc  t!  (.'ntcr),  1  Congress  Street, 
Boston.  M,i.ss;K.husetts.  Tho  location  of 
the  Dallas  meeting  will  be  provided  in 
a  bituti  notii  0. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  rtMiu;ri;n;  further  inforii'.ition  on 
the  Mii)stantiv  >t  matters  of  the  Tijni 
should  contdt.t,  in  writing.  Mr.  Ijnce 
Miller.  USEl'A  Permits  Improvement 
Team.  Muil  St^p  100.  2890  Woo. (bridge 
Ave..  Edison  New  lersey  08837. 

Hated;  .'^••plfmfier  ZT ,  1994. 
Elliol  P.  L«tva. 
Desinruitfd  Fi-Hfml  Official 
\FH  IVx-.  04-24173  Filed  9-30-94:  8:45  ami 

•HLIMCCOOe  «MO-M>-M 


tFnL-6084-3] 

Proposed  De  Minimis  Settlement 
Under  Section  122(g)  of  the 
Compretienstve  Environmental 
Response,  Compensation  and  Liability 
Act;  In  tt>e  Matter  of  American 
Chemical  Services 

AGENCY:  U.S.  Environmental  Protection 

Agenc  V. 

ACnON:  Request  for  public  comment. 

summary:  Notice  of  De  Minimis 
Settlement:  in  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Resp<inse.  Compensation 
and  l.iHliiiity  Act  of  1980,  as  amended 
("CLKt  L\  '),  notice  is  hereby  given  of  a 
de  mtmnus  settlement  concerning  past 
and  eslmiated  future  response  actions  at 
the  American  CJiemical  Services  (ACS) 
Site  in  Griffith,  Indiana  U.S.  EPA 
Region  5  has  »ubmitte<i  the  proposed 
agreement  to  the  U.S.  Department  of 
justice  for  review  concurrent  with  this 
re(]uest  for  public  comment.  This 
settlement  will  not  be  finalized  until  the 
approval  process  set  forth  in  Section 
122(g)(4)  of  CERCLA  has  been 
completed. 

DATES:  Comments  must  be  provided  on 
or  before  Novemb»!r  2,  1994. 
ADDRESSES:  Comments  should  be 
addresMul  to  the  Di>cket  Clerk,  Mail 
Code  MFA-IOJ,  U.S.  Environmental 
Protection  Agency.  77  West  lackson 
Boulevard,  Chicago.  Illinois.  60604,  and 
should  refer  to;  In  the  Matter  of 
American  Chemical  Services. 


FOA  FURTHER  INFORMATION  CONTACT: 
Steven  Siegel,  Mail  Code  CS-29A,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard.  Chicago, 
Illinois  t)0604. 

SUPPt.EMENTARY  INFORMATION:  959 
Respondents  and  the  State  of  Indiana 
executed  binding  certifications  of  their 
consent  to  participate  in  the  bettlement. 
Ttio  settlement  may  be  amended  to  add 
additional  parties. 

The  Respondents  will  pay 
approximately  $23,649,894.84  in 
settlement  payments  for  response  costs 
related  to  the  American  Chemical 
Ser\  ices  Site,  including  past  response 
costs  incurred  by  the  State  of  Indiana, 
if  the  United  States  Environmental 
Protection  Agency  determines  that  it 
will  not  withdraw  or  withhold  its 
consent  to  the  proposed  settlement  after 
consideration  of  comments  submitted 
pursuant  to  this  office. 

U.S.  EP.^  may  entpr  into  this 
selllement  under  the  authority  of 
Section  122(g)  of  CERCLA.  Section 
122(g)  authorizes  de  minimis 
M^ttlements  with  potentially  responsible 
parties  ("TRPs")  that  contributed 
hazardous  substances  to  a  site  where 
those  contributions  were  small  and 
where  the  toxicity  of  the  substances 
contributed  is  not  significantly  different 
from  the  other  substances  brought  to  the 
site.  Pursuant  to  this  authority,  the 
agreement  proposes  to  settle  with 
generator  parties  whose  individual 
volume  of  hazardous  substances  sent  to 
site  does  not  exceed  .08%  of  the  total 
amount  of  hazardous  substances  sent  to 
the  site.  Settling  de  minimis  PRPs  will 
be  required  to  pay  their  fair  share  of  the 
past  and  estimated  future  response  costs 
at  the  site  based  on  a  payment  of  $3.76 
per  pound  of  hazardous  substances  that 
the  party  contributed  to  the  Site.  Certain 
reduction  factors  were  applied  in 
determining  the  pounds  sent  by  each 
company  based  upon  the  operations  of 
the  ACS  facility  at  different  time 
periods.  Some  participants  in  the 
settlement  also  have  presented  ability  to 
pay  issues  and  have  settled  on  that 
basis.  The  estimated  future  response 
costs  account  for  potential  cost 
overruns,  the  potential  for  failure  of  the 
remedies  selected  to  clean  up  the  site, 
and  other  risks. 

A  copy  of  the  proposed  administrative 
order  on  consent  and  additional 
background  information  relating  to  the 
settlement,  including  a  list  of  parties  to 
the  settlement,  are  available  for  review 
and  may  be  obtained  in  person  or  by 
mail  from  Steven  Siegel,  Mail  Code  CS- 
29A,  U.S.  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 


The  U.S.  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  the  settlement  for  thirty  days 
from  tho  date  of  publication  of  this 
notice. 

Authority:  The  Comprehensive 
Envirotimrntal  Response,  Compeasation  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C 
Si^ctions  1*601  et  seq. 
Identification  of  DocTJments:  Proposed  De 

Minimis  S<>ttlement:  American  Chemical 

Services  Site. 
William  E.  Muno, 

Dirvctcr,  Waste  Management  Division. 
IFR  Doc.  94-24413  Filed  9-30-94;  8:45  am] 
BtLUNOCOOC  «6«0  50  M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Forms  Under  0M8 
Review 

AGENCY:  Equ.d  Employment 
Opportunity  Commission. 
ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  such  a 
submission.  The  proposed  report  form 
under  review  is  listed  below. 
DATES:  Comments  must  be  received  on 
or  before  November  17,  1994.  If  you 
anticipate  commenting  on  a  report  form, 
but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  of  your  intent  as  early  as 
possible. 

ADDRESSES:  Copies  of  the  proposed 
report  form,  the  request  for  clearance 
(Standard  Form  83),  supporting 
statement,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  item  Usted 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 
EEOC  Agency  Clearance  Officer: 
Margaret  P.  IJImer,  Financial  and 
Resource  Management  Services,  Room 
2204, 1801  L  Street,  NW.,  Washington, 
DC  20507;  Telephone  (202)  663-4279. 

OMB  Reviewer:  Joseph  Lackey.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  3001,  New  Executive  Office 
Building.  Washington.  DC  20503; 
Telephone  (202)  395-7316. 


Type  of  Request:  Extension  (No 
Change). 

Title:  State  and  Local  Government 
Information  EEO-4. 

Form  Number:  EEOC  Form  164. 

Frequency  of  Report:  Biennially  for 
respondents  with  100  or  more 
employees,  a  statistical  sample  of 
respondents  with  15-99  employees. 

Type  of  Respondent:  State  and  local 
governments  with  15  or  more 
employees. 

Standard  Industrial  Classification 
(SIC)  Codes:  9U-965. 

Description  of  Affected  Public:  State 
and  local  governments. 

Responses:  12,050. 

Reporting  Hours:  74,150 

Federal  Cost:  $47,000. 

Applicable  under  Section  3504(h)  of 
Public  Law  96-511:  Not  applicable. 

Number  of  Forms:  1. 

Abstract-Needs/Users:  EEO-4  data  are 
used  by  EEOC  to  investigate  charges  of 
discrimination  against  State  and  local 
governments  and  in  EEOC  systemic 
program  decisions.  Data  are  shared  with 
several  Federal  government  agencies. 
Under  Section  709(d)  of  Title  VII  of  the 
Civil  Rights  Act  of  1964,  as  amended, 
EEO—4  data  are  also  shared  with 
approximately  83  State  and  local  Fair 
Employment  Practices  Agencies 
(FEPAs).  Aggregate  data  are  used  by 
researchers  and  the  general  public. 

For  the  Commission, 
R.  Edison  Elkins, 

Management  Director,  Equal  Employment 

Opportunity  Commission. 

IFR  Doc.  94-24320  Filed  9-30-94;  8:45  am) 

BILUNG  CODE  U7(M)e-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Determination  of  Insufficiency  of 
Assets  to  Satisfy  all  Claims  of  Certain 
Financial  Institutions  in  Receivership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
authorities  contained  in  12  U.S.C. 
1821(c),  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  was  duly  appointed 
receiver  for  the  financial  institutions 
sjiecified  in  SUPPLEMENTARY 
INFORMATION.  The  FDIC  has  determined 
that  the  proceeds  which  can  be  realized 
from  the  liquidation  of  the  assets  of  the 
below  listed  receivership  estates  are 
insufficient  to  wholly  satisfy  the  priority 
claims  of  depositors  against  the 
receivership  estates.  Therefore,  upon 
satisfaction  of  secured  claims,  depositor 
claims  and  claims  which  have  priority 


over  depositors  under  applicable  law, 
no  amount  will  remain  or  will  be 
recovered  sufficient  to  allow  a  dividend, 
distribution  or  payment  to  any  creditor 
of  lessor  priority,  including  but  not 
limited  to,  claims  of  general  creditors. 
Any  such  claims  are  hereby  determined 
to  be  worthless. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tina  A.  Lamoreaux,  Counsel,  Legal 
Division,  FDIC,  550  17th  Street  NW., 
Room  H-11027,  Washington.  DC  20429. 
Telephone  (202)  736-3134. 
SUPPLEMENTARY  INFORMATION:  Financial 
Institutions  in  Receivership  Determined 
to  Have  Insufficient  Assets  to  Satisfy  All 
Claims. 

Bank  of  Commerce  and  Trust  Company. 

#2556.  Tulsa,  Oklahoma 
Western  Bank,  #2596,  Midland,  Texas. 

Dated;  September  27, 1994. 
Federal  Deposit  Insurance  CorjX)ration. 
Robert  E.  Feldman, 
Acting  Executive  Secretary. 
[FR  Doc.  94-24285  Filed  9-30-94;  8:45  am] 
BILUNG  CODE  671 4-01 -M 


FEDERAL  MARITIME  COMMISSION 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C.  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-009648 A-066. 

Title:  Inter-American  Freight 
Conference. 

Parties: 

A. P.  Moller-Maersk  Line 

Empresa  de  Navegacao  Alianca  S.A. 

Frota  Amazonica  S.A. 

Columbus  Line 

Transroll/Sea-Land  Joint  Service 

Crowley  American  Transport,  Inc. 

A/S  Ivarans  Rederi  d/b/a  Ivaran  Lines 

Companhia  Maritime  Nacional 

Companhia  de  Navegacao  Lloyd 
Brasileiro 


Empresa  Lineas  Maritimas  Argentinas 

Synopsis:  The  proposed  amendment 
adds  a  new  sub-paragraph  10.16  which 
provides  that  the  members  of  the 
Agreement  may  elect  to  be  policed 
under  a  separate  self-policing  agreement 
covering  the  Agreement's  trade  should 
such  an  agreement  be  filed  and  become 
effective.  In  addition.  Article  14.01  is 
amended  by  adding  sub-paragraphs  (e), 
(fl,  (gj,  and  (h)  which  set  forth  the  rights, 
duties,  obligations  and  responsibilities 
of  any  member  that  withdraws  from  the 
Conference,  or  any  section  of  the 
Conference,  with  respect  to  that 
member's  participation  in  ser\'ice 
contracts. 

Agreement  No.:  232-011471. 

Title:  Crowley  American  Transport, 
Inc. /A/S  Ivarans  Rederi  Space  Charter 
and  Saihng  Agreement. 

Parties: 

Crowley  American  Transport,  Inc. 

A/S  Ivarans  Rederi 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  consult  and 
agree  upon  deployment  and  utilization 
of  vessels,  charter  space  to  and  from  one 
another,  and  rationalize  sailings  in  the 
trade  between  U.S.  Atlantic  and  Gulf 
Coast  ports  and  points  and  ports  in 
Puerto  Rico  and  points  and  ports  on  the 
East  Coast  of  South  America  (including 
but  not  limited  to  Venezuela,  Brazil. 
Argentina.  Paraguay,  Uruguay)  and 
ports  in  Mexico. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  September  28. 1994. 
Ronald  D.  Muiphy, 
Assistant  Secretary. 

[FR  Doc.  94-24385  Filed  9-30-94;  8:45  am] 
BILUNG  CODE  673fr-01-M 

[Fact  Finding  Investigation  No.  21] 

Activities  of  the  Trans-Atlantic 
Agreement  and  its  Memt>ers;  Notice  of 
Second  Hearing  in  Washington  DC 

Pursuant  to  Commission  Order  issued 
July  27,  1994,  instituting  Fact  Finding 
Investigation  No.  21  ("the  Fact  Finding 
Order"),  notice  is  hereby  given  that  the 
Investigative  Officers  will  conduct  a 
hearing  concerning  various  activities 
and  practices  by  the  Trans-Atlantic 
Agreement  ("TAA")  and  its  members 
which  are  alleged  to  be  anticompetitive 
or  otherwise  violative  of  the  Shipping 
Act  of  1984,  46  U.S.C.  app.  1701  et  seq. 
The  Investigative  Officers  will  take 
testimony  under  oath,  and  receive 
documents  in  evidence,  as  appropriate 
In  the  discretion  of  the  Investigative 
Officers,  portions  of  this  hearing  may  b. 
conducted  in  non-public  session,  as 
authorized  by  the  Fact  Finding  Order. 
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Hearings  in  Fact  Finding  Investigation 
No.  21  will  be  conducted  in  Washington 
D.C.,  at  the  following  location:  Federal 
Maritime  Commission,  Hearing  Room 
No.  1.  800  North  Capitol  St..  NW., 
Washington.  DC.  20573. 

The  hearings  will  commence  in 
public  session  at  10:00  A.M.  on 
November  14,  1994,  and  may  be 
conducted  on  subsequent  days  at  the 
same  lo<:alion.  as  appropriate. 
Martha  C.  Smith, 

/ni'  Officpr.F'  ' '  :ntiiiw 

Ci  I  flurwju  c  Counsel.  SOO 

North  Capiti'l  Street  NW..  Wa:,hington.  DC. 
20573.  Tele:  (202)  523-5783.  Fax  1202)  523- 
5785. 
|FR  Doc  94-24341  Filed  9-.10-94:  8.45  am] 

B^LLMQ  COOe  tTlO-OI-M 


DEPARTMEfiT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  the  General  Counsel  and 
Public  Health  Service 

Food  and  Drug  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

I'art  A,  Chapter  AG  (Offit  e  of  the 
General  Counsel)  (.IB  FR  17032,  June  28. 
1973.  as  amended  most  recently  at  57 
FR  10765.  March  30.  1992)  and  Fart  H. 
Chapter  HF  (Food  and  Drug 
Administration)  35  FR  3685.  February 
25.  1970.  as  amended  most  recently  at 
59  FR  3H482.  July  28.  1994)  of  tho 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  is  amended  to  reflect  an 
organizational  change  in  the  Office  of 
the  General  Counsel  (OCC)  and  in  the 
Food  i:;.ii  Drug  Administration  (FDA). 

The  OGC  in  the  Office  of  the 
Secretary.  HHS.  and  FDA  find  it  in  their 
common  interest  and  interest  of  the 
Department  to  test  the  efficacy  of 
decentralizing  the  provision  of  legal 
services  to  FDA  by  establishing  an 
organizational  component  within  FDA 
comprised  of  lawyers  and  support  staff 
who  will  provide  certain  legal  services 
exclusively  to  that  Agency  and  be 
funded  by  that  Agency,  but  be  subject  to 
the  supervision  of  the  General  Counsel 
with  respect  to  legal  policy  and 
direction.  OGC  will  continue  to  provide 
legal  services  to  FDA  in  the  areas  of 
ethics,  business  and  administrative  law. 
legislation,  personnel,  and  prcK:urement 
on  the  same  basis  as  OCX^  provid«?s  sucii 
services  to  other  HHS  operating 
divisions  generallv.  A  new  Office  of  the 
Chief  Counsel  will  be  established  in 


FDAs  Office  of  the  Commissioner  and 
simultaneously  the  Food  and  Drug 
Division  will  be  removed  from  OGC. 
The  following  changes  are  made  to 
reflect  the  organizational  change: 

Under  Chapter  AG,  Section  AO-B, 
Organization 

1.  Under  Section  AG. 22  Divisions  in 
the  Office  of  the  General  Counsel  delete 
subparagraph  4  Food  and  Drug  Division 
in  its  entirety. 

Under  Chapter  HF,  Section  HF-B, 
Organization 

2.  Insert  a  new  subparagraph  under 
the  Office  of  the  Commissioner  (HF),  the 
Office  of  Chief  Counsel  (HFA-J)  reading 
as  follows: 

laS)  Office  of  Chief  Counsel  (HFA-J). 
Subject  to  the  professional  supervision 
and  control  of  the  General  Counsel, 
represents  the  FDA  in  court  proceedings 
and  administrative  hearings  with 
resfMJct  to  programs  administered  by  the 
FDA 

Provides  legal  advice  and  policy 
guidance  for  programs  administered  by 
the  FDA. 

Acts  as  liaison  to  the  Department  of 
Justice  and  other  Federal  Departments 
for  programs  administered  by  FDA. 

Drafts  or  reviews  all  proposed  and 
final  regulations  and  Federal  Register 
notices  prepared  by  FDA. 

Performs  legal  research  and  gives 
legal  opinions  on  regulatory  issues, 
actions,  and  petitions  submitted  to  FDA. 

Reviews  proposed  legislation  affecting 
FDA  that  originates  in  the  Department 
ortsn  which  Congress  requests  the  views 
of  the  Department. 

Provides  legal  advice  and  assistance 
to  the  Office  of  the  Secretary  on  matters 
within  the  expertise  of  the  Chief 
Counsel. 

Dated:  September  17. 1994 

Effective  Dale:  October  1,  1904. 
Donna  E.  ShalaU, 
Secretary. 

|FR  Doc.  94-24216  Filed  9-30-94:  8:45  am) 
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Food  and  Drug  Administration 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 


open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Subcommittee  Meeting  of  the  National 
Task  Force  on  AIDS  Drug 
Development  on  Public/Private  Issues 

Date,  time,  and  place.  October  28,     • 
1994, 12:30  p.m..  The  Hyatt  Regency 
Crystal  City,  Lincoln  Room,  2799 
JefTerson  Davis  Hwy.,  Arlington.  VA. 

Type  of  meeting  and  contact  person. 
Open  subcommittee  discussion,  12:30 
p.m.  to  1:30  p.m.;  open  public  hearing, 
1:30  p.m.  to  2:30  p.m.,  unless  public 
participation  does  not  last  that  long; 
Jean  H.  McKay,  Office  of  AIDS  and 
Special  Health  Issues  (HF-12),  Food  and 
Drug  Administration,  5G00  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
0104. 

General  function  of  the  task  force.  The 
National  Task  Force  on  AIDS  Drug 
Development  shall  identify  any  barriers 
and  provide  creative  options  for  the 
rapid  development  and  evaluation  of 
treatments  for  human 
immunodeficiency  virus  (HIV)  infection 
and  its  sequelae.  It  also  advises  on 
issues  related  to  such  barriers,  and 
provides  options  for  the  elimination  of 
these  barriers. 

Open  task  force  discussion.  The 
subcommittee  will  present,  hear,  and 
discuss  issues  on  the  barriers  to 
collaboration  on  acquired 
immunodeficiency  syndrome  (AIDS) 
drug  development  from  the  perspective 
of  the  subcommittee  members,  members 
of  the  Federal  Government,  and  the 
public. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
task  force.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  October  19,  1994, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing.  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 


for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  tbe 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 


through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
begirming  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  use.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  September  26, 1994. 
David  A.  Kessler, 
Commissioner  of  Food  and  Drugs. 
[PR  Doc.  94-24355  Filed  9-30-94;  8:45  am) 
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Health  Care  Financing  Administration 

[MB-S4-NC] 
RIN  0938-AG77 

Medicaid  Program;  Charges  for 
Vaccine  Administration  Under  the 
Vaccines  for  Children  (VFC)  Program 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  with  comment 
period  lists,  by  State,  the  interim 
regional  maximum  charges  that 
providers  may  impose  Jor  the 
administration  of  pediatric  vaccines  to 
Federally  vaccine-eligible  children 
under  the  Pediatric  Immunization 
Distribution  Program,  more  commonly 
known  as  the  Vaccines  for  Children 
(VFC)  program.  This  notice  also 
specifies  tie  methodology  that  HCFA 
used  to  establish  the  maximum 
administration  charges. 

In  addition,  the  notice  provides  States 
that  purchase  vaccines  for  all  children 
the  option  to  use  these  maximum 
charges  or  devise  their  own.  and 
clarifies  that  State  Medicaid  agencies 
may  establish  lower  fees  than  these 
maximums  if  they  can  provide 
assurances  of  access  to  immunizations 
for  Medicaid  eligible  children  to  the 
same  extent  as  the  general  population. 

The  publication  of  these 
administration  charges  is  essential  to 
implementation  of  the  VFC  program, 
which  is  mandated  by  law  to  become 
operational  on  October  1.  1994.  We 
intend  that  this  list  be  used  on  an 
interim  basis  until  we  issue  a  separate 
Federal  Register  document  that  will 
finalize  these  maximum  regional 
charges  and  respond  to  any  relevant 
public  comments. 

EFFECTIVE  DATE:  October  1,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marge  Sciulli.  (410)  966-0691. 


SUPPl-EMENTARY  INFORMATKDN: 
I.  Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (OBRA  '93),  Public  Law 
103-66,  created  the  Pediatric  Vaccine 
Distribution  Program  (more  commonly 
known  and  hereafter  referred  to  as  the 
Vaccines  for  Children  (VFC)  Program), 
which  takes  effect  on  October  1,  1994. 
Section  13631  of  OBRA  '93  added 
section  1902(a)(62)  to  the  Social 
Security  Act  (the  Act)  to  require  that 
States  provide  for  a  program  for  the 
purchase  and  distribution  of  pediatric 
vaccines  to  program-registered 
providers  for  the  immunization  of 
vaccine  eligible  children  in  accordance 
with  section  1928  of  the  Act.  Section 
13631  redesignated  the  existing  section 
1928  as  section  1931  and  inserted  a  new 
section  1928.  The  new  section  1928 
requires  each  State  to  establish  a  VFC 
Program  (which  may  be  administered  by 
the  State  department  of  health)  under 
which  certain  specified  groups  of 
children  are  entitled  to  receive  qualified 
pediatric  immunizations  without  charge 
for  the  cost  of  the  vaccine. 

Federally  purchased  vaccines  under 
the  VFC  Program  will  be  made  available 
to  children  who  are  18  years  of  age  or 
younger  and — 

•  Who  are  eUgible  for  Medicaid; 

•  Who  are  not  insured  under  any 
form  of  health  insurance: 

•  Who  are  not  insured  with  respect  to 
the  vaccine  and  who  are  administered 
pediatric  vaccines  by  a  federally 
qualified  health  center  (FQHC)  or  in  a 
rural  health  clinic;  or 

•  Who  are  Indians,  as  defined  in 
section  4  of  the  Indian  Health  Care 
Improvement  Act. 

Under  the  VFC  program,  vaccines 
must  be  administered  by  program- 
registered  providers.  Section  1928(c) 
defines  a  program-registered  pro\ader  as 
any  health  care  provider  that — 

•  Is  licensed  or  authorized  to 
administer  pediatric  vaccines  under  the 
law  of  the  State  in  which  the 
administration  occurs  without  regard  to 
whether  or  not  the  provider  is  a 
Medicaid-participating  provider; 

•  Submits  to  the  State  an  executed 
provider  agreement  in  the  form  and 
manner  specified  by  the  Secretary;  and 

•  Has  not  been  found  by  the  Secretar>- 
or  the  State  to  have  violated  a  provider 
agreement  or  other  requirements  that 
may  apply  that  are  established  by  the 
Secretary  or  the  State. 

Providers  may  participate  in  the  VFC 
program  without  participating  in 
Medicaid  if  they  are  qualified  to 
administer  vaccines  under  applicable 
State  law.  However,  such  providers  will 
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not  be  reimbursed  by  Medicaid  for  their 
services  in  administering  the  vaccine. 

Under  the  VFC  Program,  a  providnr 
may  impose  a  fee  for  the  administration 
of  a  qualified  pediatric  vaccine  as  long 
as  the  fee.  in  the  case  of  a  Federally 
vaccine-eligible  child,  does  not  exceed 
the  cost  of  such  administration  (as 
determined  by  the  Secretary  based  on 
actual  regional  costs  for  such 
administration).  However,  a  provider 
may  not  deny  administration  of  a 
qualiOed  pediatric  vaccine  to  a  vaccinc- 
eligiMe  child  due  to  the  inability  of  the 
child's  pan>nts  or  legal  guardian  to  pay 
the  administration  fee. 

II.  Provisions  of  This  Notice  With 
(Uimment  Period 

A  General  Sinteinent 

This  notice  announces  interim 
regional  maximum  charges.  These 
represent  the  maximum  amount  that  a 
provider  in  a  State  may  charge  for  the 
administration  of  qualiPied  pediatric 
vaccines  to  Federally  vaccine-eligible 
children  under  the  VFC  Program.  It  also 
specifies  the  methodology  that  HflFA 
used  to  establish  these  regional 
maximum  charges.  We  are  interpreting 
"regional"  as  specified  in  the  statute  to 
be  the  "State",  as  discussed  in  section 
II. B. 2.  of  this  notice.  In  addition,  this 
notice  gives  Universal  Pun;hase  States 
(that  is,  where  the  vaccines  arc 
purchased  by  the  State  for  ail  children 
in  the  State)  the  right  to  develop 
administration  charges  that  differ  from 
those  established  by  HCFA.  provided 
they  are  reasonable.  Therefore, 
Universal  Purchase  States  are  provided 
the  flexibility  to  accept  the  maximum 
charges  established  by  the  Secn-tary  or 
to  develop  their  own  maximum  charges. 
In  either  case,  the  statute  gives  State 
Medicaid  agencies  the  option  to 
establish  and  apply  vaccine 
administration  fees  that  are  lower  than 
the  specifie<i  ma^ximum  charges  if  they 
provide  assurances  that  Medicaid 
childrrn  have  access  to  immunizations 
to  the  srwe  extent  as  the  general 
population.  Section  1902(a)(30)(A)  of 
the  Act.  as  amplified  by  set;lion  1926. 
requires  States  to  pay  enough  for 
obstetrical  and  pediatric  services  (which 
include  immunization  services)  so  that 
those  services  are  available  to  the 
"Medicaid  population"  to  the  same 
extent  that  are  available  to  the  general 
population  in  the  geographic  area. 
These  assurances  must  be  submitted  to 
HCFA  as  part  of  the  appropriate  State 
plan  amendment  to  impose  the  fees. 
This  notice  specifies  guidelines  for 
States  to  use  in  setting  lower 
administration  fees. 


The  administration  charge  cap  applies 
to  all  VFC  Program-registered  providers 
that  administer  the  vaccine  to  a 
Federally  vaccine-eligible  child.  It  does 
not  apply  to  children  receiving  free 
vaccines  under  State  purchase  programs 
or  any  other  arrangement. 

In  accordance  with  the  statute, 
physicians  participating  in  the  VFC 
Program  can  charge  non-Medicaid 
eligible  children  the  maximum 
administration  charge  (if  that  charge 
reflects  the  provider's  cost  of 
administration)  regardless  of  whether 
the  State  has  established  a  lower 
administration  fee  under  the  Medicaid 
program.  However,  there  would  be  no 
Federal  Medicaid  matching  funds 
available  for  such  administration. 
Although  the  cost  of  the  vaccines  for  the 
VFC  Program  is  funded  under  Title  XIX 
of  the  Act.  Medicaid  will  not  pay  for  the 
administration  of  vaccines  provided  to 
children  under  the  VFC  Program  who 
are  not  eligible  for  Medicaid.  A  provider 
may  only  bill  Medicaid  for  the 
administration  of  a  vaccine  if  the  child 
i<''  d  eligible. 

.  the  VFC  program  is 
mandated  by  law  to  become  operational 
on  October  1.  1994.  we  are  announcing 
these  regional  maximum  adinini.stration 
charges  and  guidelines  for  documoiiting 
access  on  an  interim  basis,  subject  to 
comment  and  revision.  We  will  issue  a 
final  Federal  Register  document  setting 
forth  the  applicable  requirements  and 
responding  to  public  comments  on  the 
provisions  of  this  notice  that  we  receive 
on  a  timely  basis. 

B.  Methodology  Used  to  Establish 
Administration  Charges 

We  used  the  following  mpthudolugy 
to  establish  the  regional  maximum 
charges  for  administration  of  qualified 
pediatric  vaccines  set  forth  under 
section  11. C.  of  this  notice. 

1.  Basis  for  Using  Charge  Data  versus 
Cost  Data 

As  noted  above,  the  statute  provides 
that  these  maximum  charges  are  to  be 
based  in  the  actual  costs  o!  vaccine 
administration,  as  determined  by  the 
Secretary.  This  provision  posed  a 
serious  implementation  problem  for 
HCFA  because  of  the  unavailability  of 
usable  actual  cost  data  on  a  nationwide 
basis  and  the  urgency  of  promulgating 
maximum  fees  before  the  VFC  program 
begins  operation.  We  searched 
thoroughly  for  appropriate  data  on  the 
costs  of  vaccine  administration.  We  also 
consulted  with  several  organizations 
and  with  individuals  with  knowledge 
and  expertise  in  issues  regarding 
physician  payment,  including  the 
Physician  Payment  Review  Commission 


(PPRC).  We  were  informed  that  there  are 
no  data  readily  available  on  physicians' 
actual  costs  that  would  provide  a  valid 
basis  for  setting  these  maximum  charges 
on  a  nationwide  scale.  It  also  was 
apparent  to  us  that  it  would  not  be 
possible  to  generate  such  data  via  field 
research  within  the  time  available  to 
implement  the  VFC  program  on  October 
1,  1994.  A  proper  analysis  would 
require  detailed,  expensive,  and  time- 
consuming  collection  and  evaluation  of 
data  on  each  element  of  both  direct  and 
indirect  costs,  including  equipment, 
supplies  and  labor,  as  well  as  an 
appropriate  verification  and  allocation 
of  "overhead  '  costs. 

On  the  basis  of  this  information,  we 
concluded  that  we  should  explore 
setting  the  maximum  charges  based  on 
data  regarding  actual  charges  for  the 
administration  of  vaccines  in 
physicians*  offices.  This,  too.  posed  a 
problem.  We  consulted  with  insurance 
companies,  physicians'  groups,  trade 
associations,  the  PPRC,  and  other 
knowledgeable  experts.  Again,  we 
concluded  that  accurate,  consistent  data 
on  charges  were  not  readily  available. 
There  are  a  number  of  concerns  about 
the  data  that  are  available,  including 
inconsistencies  in  the  coding  of 
procedures  and  the  fact  that  most  payers 
do  not  differentiate,  or  pay  separately 
for.  the  cost  of  the  vaccine  and  its 
administration.  In  light  of  those 
problems,  we  were  unable  to  construct 
a  reliable  data  base  by  integrating  data 
from  existing  information  sources. 

We  concluded  that  it  would  be 
necessary  to  generate  a  data  base 
specifically  for  this  purpose.  For  the 
reasons  stated  above,  it  was  not  feasible 
to  generate  a  data  base  using  actual 
costs,  but  it  was  feasible  to  do  one  based 
on  charges.  In  the  absence  of  valid 
studies  to  the  contrary,  we  think  that, 
for  this  particular  service,  charge  data  is 
a  reasonable  proxy  for  setting  these 
maximum  fees  until  we  are  able  to 
obtain  cost  data.  Our  conclusion  is 
reinforced  by  the  provision  of  the 
statute  requiring  physicians  to  agree  not 
to  refuse  to  vaccinate  a  child  because  of 
the  family's  inability  to  pay  the 
administration  fee  and  by  the 
knowledge  that  many  physicians 
currently  either  do  not  bill  indigent 
patients  their  full  charge  or  accept  less 
than  full  payment  from  them. 

Given  the  statutory  requirements  that 
the  administration  fees  not  exceed  the 
costs  of  administration,  we  recognize 
the  importance  of  utilizing  cost  data  in 
developing  the  regional  maximum 
charges.  We  also  realize  that  the  use  of 
charge  data  in  developing  the  maximum 
charges  may  result  in  maximum  charges 
that  are  too  high.  While  it  appears  'Jiat 


there  are  no  useable  cost  data  readily  responses)  to  give  us  confidence  in  the  would  fall  within  our  established 

available,  our  goal  is  to  obtain  national  average,  but  not  large  enough  maximum. 

information  that  can  be  used  in  setting  in  each  State  to  allow  us  to  set  state-by-  The  GPCIs  are  grouped  bv  State  and 

maximum  charges  in  the  future.  We  will  state  maximum  charges  without  further  substate  areas.  For  purposes  of 

be  conducting  a  study  to  accumulate  adjustment.  The  preliminary  results  of  developing  the  regional  maximum 

accurate  cost  data,  and  will  revise  the  the  survey  indicated  that  the  overall  charges,  we  interpreted  the  term 

maximiuii  charges  based  on  cost  as  soon  average  administration  charge  was  "regional"  used  in  the  statute  to  mean 

^^-?Kfr.cit'i,.»=,iQocr^       ^        .    r  $14.48.  The  final  national  average  "State"  because  of  the  specific  grouping 

The  fiscal  year  1995  Department  of  administration  charge  we  obtained  from  of  the  data  using  the  GPCIs.  While  the 

«n™r^?       Tu  ^"'T'n  *^«  ^^P  ^^^  5^5.09.  GPCI  is  grouped  by  State  and  substate 

adSr^Jief  he  ,^P  if  ^r  '"^  ^            .  '"  o^^er  to  adjust  this  national  average  areas,  wl  decided  to  use  the  State 

addresses  the  use  or  charge  versus  cost        <• •       i       •  »•  ,    j    ,  „  i     t-u  i-  r 

•  data.  (140  Cong.  Rec.  H9306.  Sept.  20.  lu     T         y^"'*\°,"^'  ^«  ^ondu'ied  gouping  only.  The  geographic  area  of  a 

1 994)  The  Secretarv-  is  directed  To  '^^'  J^  ]^°^^  '^^if.^'?, ""^^^  available  State  is  clearly  .dentifiable  by  boundary 

compute  the  actual  cost  of  T'^'  ^^^?°AT    ^^r^u''^^.^"  u  '"^'  recogmzc-d  nationwide,  as  opposed 

administering  vaccines  and  to  revise  the  ^  ^^  ^     ?''•  ^'^^^^''^^t  f"^»he  to  a  substate  area.  In  other  words, 

fees  in  accordance  with  the  Medicare  physician  fee  schedule.  substate  areas  do  not  necessarily 

requirements  of  the  law.  Because  the  ^he  GPCi  is  an  index  developed  by  a  represent  counties,  which  would  be  an 

appropriations  bill  also  states  that  this  io'"<  6^^°"  of  the  Urban  Institute  (UI)  easily  identif.able  geographic  area, 

directive  is  not  intended  to  delay  the  ^nd  the  Center  for  Health  Economics  Therefore,  we  be. :.ve  using  substate 

start-up  of  the  VFC  program,  we  will  Research  (CHER)  to  measure  the  geographic  area^  v.ould  be  confusing  to 

utilize  the  interim  maximum  charges.  differences  in  resource  cost  among  "o'l)  states  and  ni  oviders. 

However,  as  stated  above,  we  will  localities  compared  to  the  national  ..^^^'^''^  ^'"^  '^'"O""^^  specified  in 

conduct  a  study  with  the  goal  of  average  in  the  three  components  of  the  ^^  chun  under  section  ILC.  of  this 

obtaining  accurate  cost  data  and  will  relative  value  units-physician  work.  "o^'^«  as  the  maximum  charges  that 

issue  revised  maximum  charge  amounts  P^^^^^'^e  expenses,  excluding  "^^y  be  charged  lor  the  administration  of 

as  soon  as  possible  malpractice,  and  malpractice.  These  qualified  pediatric  vaccines  for  each 

three  components  are  weighted  54.2  ^'^'^  °"  ^^^  ^3^'='  o^  *he  following 

2.  Charge  Data  Methodology  percent,  40.2  percent,  and  5.6  percent.  formula:  National  charge  data  x  total 

To  obtain  a  data  base  of  physician  respectively.  The  resource  inputs  and  vveighted  GPCI  =  maximum  charge, 

charges,  we  contracted  with  the  their  weights  were  obtained  from  the  Following  is  an  example  of 

American  Academy  of  Pediatrics  (AAP)  American  Medical  Association's  (AMA)  application  of  the  formula  for  Hawaii: 

to  purchase  data  on  the  normal  fee  Socioeconomic  Characteristics  of  Average  national  administration 

charged  by  its  members  for  Medical  Practice.  The  weights  for  the  charge  =  $15.09 

administering  the  vaccines  to  be  current  GPCIs  are  from  the  AMA's  1989  ^Vork  expense  =  1 .003 

covered  by  this  program.  (We  note  that  Socioeconomic  Monitoring  System  Practice  expense  =  1.094 

AAP  did  not  believe  it  could  obtain  cost  (SMS)  Sur\'ey.                           '  Malpractice  expense  =  1 .025 

data  by  directly  surveying  its  If  there  is  more  than  one  GPCI  for  a  Using  Medicare  weights  to  weigh 

membership.)  The  AAP  had  gathered  State,  we  used  the  GPCI  with  the  highest  components  of— 

these  data  from  a  national,  sample  values  to  derive  the  maximum  charge  in  AVork  expense  =  54.2  percent 

survey  of  its  members.  The  sample  was  order  to  assure  that  the  administration  Practice  expense  =  40.2  percent 

large  enough  (approximately  1 .1 14  charge  for  providers  in  high  cost  areas  Malpractice  expense  =  5.6  percent 

Calculation:  "** 

Work  expense  ^ ^003  x  54.2  percent  =         54;{G 

Practice  expense  , ,  094  x  40.2  percent  =        .4398 

Malpractice  expense j  025  x  5.6  pertrent  =        .0574 

1.0408 


Hawaii's  maximum  charge  for 
administration  of  the  vaccine  is: 

$15.09x1.0408  =  $15.71 

Given  the  circumstances  discus.sed  in 
the  beginning  of  section  11. B.  of  this 
notice,  the  maximum  charge  will  be 
based  on  charge  data  and  will  be 
applicable  until  we  are  able  to  obtain 
cost  data.  Our  goal  is  to  obtain 
information  that  can  be  used  in  setting 
maximum  charges  in  the  future.  We  will 
revise  the  regional  maximum  charges  as 
we  determine  it  is  necessary,  or  in 
response  to  public  comments. 


C.  Maximum  Regional  Charges  for 
Vaccine  Administration  by  State 

Based  on  the  methodology  described, 
the  maximum  administration  charges 
are  as  follows: 


State 

Regional 

maximum 

charge 

Alat)ama 

St4  26 

Alaska'  

Arizona 

17.54 
15  43 

Arkansas 

California 

Colorado  

Connecticut ' 

Delaware 

District  of  Columbia  

13.30 
17.55 
14.74 
16.56 
15.13 
16  55 

Florida ...„ 

16.06 

Georgia  

Hawaii  

Idaho'  

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine '  

Maryland 

Massachusetts ' 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 


14.81 
15.71 
14.34 
16.79 
14.47 
14.58 
14.80 
14.17 
15.22 
14.37 
15.49 
1578 
16.75 
14.69 
13.92 
15.07 
•^13 
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State 


Nebraska  

Nevada  

New  Hampshire ' 

New  Jersey 

New  Mexico 

NewYorV  

North  Carolina  ^  . 

North  Dakota  

Ohio  

Oklahoma  

Oregon 

Pennsylvania  

Puerto  Rkx) 

Rhode  Island '  ... 
South  Carolina  ... 
South  Dakota '  ... 

Tennessee 

Texas  

Utah 

Vermonl'  

Virginia „ 

Virgin  Islands 

Washington' 

West  Virginia  

Wisconsin  

Wyoming'  


Regnnai 

maximum 

charge 


13.58 
16.13 
14.51 
18.34 
1428 
17.85 
13.71 
13.90 
14.67 
13.89 
15.19 
15.76 
12.24 
14.93 
13.62 
13.56 
13.70 
14.85 
14.52 
13.86 
14.71 
15.09 
15.60 
14.49 
15.02 
14.31 


'  Accofdinq  to  available  information,  these 
are  Universjil  Purchase  States.  The  Universal 
Purchase  States  may  accept  the  maximum 
charges  listed  or  devekip  their  own  maximum 
fees,  as  indKated  under  section  II  D  of  this 
notice. 

D.  Maximum  Charges  for 
Administration  of  Vaccines  in  Universal 
Purchase  States 

States  that  have  programs  under 
which  the  State  purchases  vaccines  for 
all  (Jiildren  in  the  State  (Universal 
Purchase  States)  have  the  Hexibility  to 
accept  the  maximum  charges  developed 
by  HCFA  or  to  develop  their  own 
maximum  charges.  We  believe  it  is 
necessary  that  Universal  Purchase  States 
are  provided  sufficient  flexibility  in 
developing  charges  in  order  to  ensure 
that  there  is  equal  access  to 
immunizations  for  all  children.  In  these 
States,  we  believe  the  State  may  wish  to 
set  one  overall  charge  cap  in  order  to 
encourage  adequate  provider 
participation.  Furthermore,  it  is  our 
understanding  that  providers  should 
experience  no  cost  differences  between 
VFC  program  eligible  children  and  all 
other  children  inasmuch  as  the  provider 
never  incurs  the  cost  of  the  vaccine. 

While  Universal  Purchase  States  have 
the  flexibility  to  develop  their  own  caps, 
they  must  develop  these  by  utilizing  a 
reasonable  methodology  based  upon  the 
requirements  of  section  1928(c)(2)(C)(ii) 
of  the  Act.  The  amount  of  the  cap  is  not 
required  to  be  set  in  State  law.  However, 
the  authority  to  set  an  amount  must  be 
based  in  State  law. 


E.  Optional  Lower  Medicaid 
Administration  Fees 

State  Medicaid  agencies  are  mt 
obligated  to  set  the  Medicaid  payment 
for  vaccine  administration  at  the  level  of 
the  maximum  charges  set  forth  in  this 
notice.  Section  1928(c)(2)(C)(ii)  of  the 
Act  allows  them  to  set  their  payment  at 
a  lower  level,  according  to  their  own 
judgment.  State  Medicaid  agencies 
typically  set  payment  rates  taking  into 
consideration  a  variety  of  factors, 
including  the  need  to  assure  adequate 
participation  by  providers.  Since  the 
maximum  charges  in  this  notice  are 
based  on  the  normal  charges  billed  by 
physicians,  rather  than  on  the  amounts 
actually  collected  by  physicians  from 
insurers  or  patients.  State  Medicaid 
agencies  may  determine  that  a  lower 
payment  level  is  appropriate. 

If  the  State  Medicaid  agency  elects  to 
pay  a  lower  fee,  it  must  provide 
assurances  to  HCFA,  as  described 
below,  that  Medicaid-eligible  children 
will  have  access  to  vaccines.  In 
addition,  a  State  Medicaid  agency  may 
elect  to  apply  the  regional  maximum 
charges  in  selected  areas  of  the  State 
and  a  lower  fee  in  other  areas.  Any 
lower  fees  that  a  State  Medicaid  agency 
elects  to  apply  must  be  justified  using 
the  guidelines  specified  in  section  II. F. 
of  this  notice. 

In  the  case  of  Universal  Purchase 
States  that  elect  to  develop  their  own 
maximum  charges.  State  Medicaid 
agencies  have  the  Hexibility  to  pay  the 
maximum  charge  or  to  pay  a  lower  fee 
subject  to  the  same  provisions  discussed 
above. 

F.  Documentation  Guidelines  for 
Optional  Lower  Medicaid 
Administration  Fees 

1.  Pediatric  Services  Defined 

As  defined  in  section  1926(a)(4)(B)  of 
the  Act.  the  term  "pediatric  services" 
means  "services  covered  under  the  State 
plan  provided  by  a  pediatrician,  family 
practitioner,  or  certified  pediatric  nurse 
practitioner  to  children  under  18  years 
of  age  and  does  not  include  inpatient  or 
outpatient  hospital  services  or  other 
institutional  services." 

2.  Immunization  Rate 

In  applying  any  of  the  guidelines 
lindor  section  II.F.3.  of  this  notice,  we 
believe  it  is  necessary  to  identify  what 
children  would  be  considered 
immunized.  In  order  to  be  counted 
toward  the  immunization  rate  goals 
discussed,  a  child  must  have  received, 
within  the  year  period  of  measure  for 
access,  all  immunizations  required  for 
his  or  her  particular  age,  including  those 
immunizations  under  a  revised 


schedule  because  of  those  missed  from 
a  previous  year. 

3.  Data  Requirements 

If  the  State  elects  to  pay  an 
administration  fee  lower  than  the 
maximum  charge  set  forth  in  section 
II.C.  of  this  notice,  it  must  provide,  via 
the  obstetrical/pediatric  State  plan 
amendment  submittal,  data  that 
document  that  the  lower  or  varying  fees 
meet  the  statutory  requirements  of 
sections  1902(a)(30)(A)  and  1926  of  the 
Act  and  the  implementing  regulatory 
requirements  of  42  CFR  447.204. 
Section  447.204  of  the  regulations 
specify  that  a  Medicaid  agency's 
payments  must  be  sufficient  to  enlist 
enough  providers  so  that  services  under 
the  plan  are  available  to  recipients  at 
least  to  the  extent  that  those  services  are 
available  to  the  general  population. 

The  State  may  use  one  or  more  of  the 
following  guidelines  to  document  that 
the  statutory  and  regulatory 
requirements  are  met: 

a.  Comparison  of  Ratios 

Under  this  guideline,  the  State  would 
submit  a  comparison  between  the 
following  ratios: 

(i)  The  ratio  of  the  number  of  children 
in  the  general  population  immunized  to 
the  number  of  children  in  the  general 
population;  and 

(ii)  The  ratio  of  the  number  of 
Medicaid  children  immunized  to  the 
number  of  Medicaid  children. 

In  order  for  a  State  to  use  this 
guideline  as  an  equal  access  assurance, 
the  ratio  of  Medicaid  children 
immunized  to  the  number  of  Medicaid 
children  would  have  to  be  equal  to  or 
greater  than  the  ratio  of  the  general 
population  immunized  to  the  number  of 
children  in  the  general  population. 

b.  Comparison  to  Private  Insurance 

Another  alternative  is  for  the  State  to 
do  a  comparison  of  the  Medicaid  fees 
for  administration  of  pediatric  vaccines 
to  the  administration  fees  paid  by  a 
major  insurance  company. 

In  order  for  the  State  to  use  this 
guideline  as  an  equal  access  assurance, 
the  Medicaid  rates  for  the 
administration  of  pediatric  vaccines 
would  have  to  be  set  at  a  rate  equal  to 
or  greater  than  the  private  insurance 
company's  rates  up  to  the  eslabhshed 
State  maximum  fee. 

c.  Practitioner  Participation 

The  Slate  also  may  compare: 
(i)  The  number  of  Medicaid  pediatric 
practitioners  (which  includes 
practitioners  listed  in  section 
1926(a)(4)(B)  of  the  Act)  who  are 
Medicaid  program-  registered  providers 


and  who  have  submitted  pediatric 
immunization  claims;  and 

(ii)  The  total  number  of  pediatric 
practitioners  providing  immunizations 
to  children. 

The  program  registered  providers 
must  have  at  least  one  Medicaid 
pediatric  immunization  claim  per 
month  or  an  average  of  12  such  claims 
during  the  year.  The  State  would  need 
50  percent  participation  to  show  equal 
access  through  use  of  this  guideline. 

d.  Other 

States  have  the  flexibility  to  devise 
alternative  measures  of  equal  access  to 
immunizations.  HCFA  will  evaluate 
these  other  methods  by  which  States 
can  choose  to  demonstrate  equal  access. 

G.  Submittal  of  State  Plan  Amendments 

A  State  Medicaid  agency  must  specify 
the  reimbursement  for  the 
administration  of  pediatric  vaccines 
(and,  if  applicable,  submit 
documentation  of  equal  access)  as  part 
of  its  obstetrical/pediatric  payment  rate 
State  Medicaid  plan  amendment 
submittal  that  are  due  by  April  1  of  each 
year,  beginning  April  1,  1995  (and 
which  are  effective  July  1, 1995).  If  the 
State  Medicaid  agency  elects  to  pay  the 
maximum  regional  amount  statewide 
(including  that  established  by  the  State 
in  Universal  Purchase  States),  it  need 
only  specify  this  in  its  State  plan 
amendment  submittal  (no  additional 
documentation  will  be  needed). 
However,  if  the  State  Medicaid  agency 
elects  to  vary  the  vaccine  administration 
fee  by  geographic  areas  within  the  State, 
the  State  must  list  the  administration  fee 
for  each  area,  and  specify  the 
methodology,  and  provide  the  data  and 
methodology  it  used  to  demonstrate 
equal  access  to  the  vaccines  for  each 
geographic  area  where  the  maximum 
charges  are  not  applied.  This 
documentation  requirement  is 
consistent  with  the  requirements 
currently  imposed  for  submittal  of  State 
Medicaid  plan  amendments  for 
obstetrical  and  pediatric  payment  rates 
under  sections  1902(a)(30)(A)  and  1926 
of  the  Act.  We  also  believe  that 
documenting  access  to  immunizations 
by  each  geographic  area  provides  a  more 
accurate  picture  of  access  and  areas 
where  access  is  problematic. 

The  State  plan  amendment  must  be 
submitted  by  December  31, 1994  and  be 
effective  on  October  1,  1994.  For  the 
interim  period  of  October  1,  1994 
through  March  31, 1995,  States  may 
claim  Federal  matching  funds  for  the 
costs  of  administration  of  vaccines  to 
Medicaid-eligible  children  using  the 
ma.\imum  charges  or  the  lower  fees 
established  on  the  basis  of  the  guidance 


provided  in  this  notice.  For  this  interim 
State  plan  amendment,  the  State  will 
not  be  required  to  submit  the  data  to 
document  access  to  immunizations  but 
will  be  required  to  list  the  methodology 
by  which  Medicaid  beneficiary  access  to 
immunizations  is  assured.  Beginning 
April  1,  1995,  documentation  of  equal 
access  to  immunizations  will  be 
required  to  be  included  as  part  of  the 
yearly  Obstetrical/Pediatric  State  plan 
amendment  submittal  in  accordance 
with  section  1926  of  the  Act. 

III.  Impact  Statement 

For  notices  such  as  this,  we  generally 
prepare  a  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibihty  Act  (RFA)  (5  U.S.C.  601 
through  612),  unless  the  Secretary 
certifies  that  a  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  a  RFA.  States  and 
individuals  are  not  considered  small 
entities.  However,  providers  are 
considered  small  entities. 

In  addition,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulator>'  impact  analysis  for  any 
notice  of  proposed  rulemaking  that  may 
have  a  significant  impact  on  the 
operation  of  a  substantial  number  of 
small  rural  hospitals.  Such  an  analysis 
must  conform  to  the  provisions  of 
section  604  of  the  RFA.  For  purposes  of 
section  1 102(b)  of  the  Act,  we  define  a 
small  rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  notice  with  comment  period 
implements  a  provision  of  section  1928 
of  the  Act.  Specifically,  this  notice  with 
comment  period  announces  interim 
regional  maximum  charges  that 
providers  may  impose  for  administering 
pediatric  v?.i  •  ines  to  Federally  vaccine- 
eligible  children  under  the  VFC 
Program.  Section  1928  of  the  Act  directs 
the  Secretar}'  to  establish  regional 
maximum  fees.  As  discussed  in  section 
II.  B  of  this  notice,  HCFA  contracted 
with  the  American  Academy  of 
Pediatrics  to  conduct  a  survey  to  obtain 
national  charge  data  for  the 
administration  of  pedia'j-ic  vaccines. 
HCFA  used  this  data  to  develop  a 
national  charge  amount  and  then 
adjusted  this  amount  to  take  into 
account  regional  variations  to  establish 
a  chaiTge  for  each  State.  The  GPCIs 
established  (or  the  Medicare  physician 
fee  schedule  were  used  to  make  this 
adjustment.  Universal  Purchase  States 
have  the  flexibility  to  accept  the 
maximum  charges  developed  by  HCFA 
or  to  develop  their  own  maximum 
charges.  HCFA  is  also  permitting  State 


Medicaid  agencies  to  develop  a  lower 
administration  fee  than  the  maximum 
charge  if  they  can  demonstrate  equal 
access  for  children  to  the  vaccines. 

The  impact  of  implementing  the 
provision  of  section  1928(c)(2)(C)(ii)  of 
the  Act  is  discussed  further  below.  We 
do  not  believe  that  this  provision  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities. 

To  the  extent  that  a  legislative 
provision  being  implemented  by  a 
notice  such  as  this  may  have  a 
significant  effect  on  recipients  or 
providers  or  may  be  viewed  as 
controversial,  we  believe  that  we  should 
address  any  potential  concerns.  In  this 
instance,  it  is  difficult  to  predict  what 
the  fiscal  impact  of  this  notice  will  be. 
There  are  several  unknown  factors. 
Among  them  are  the  number  of 
program-eligible  providers  who  will 
elect  to  administer  the  vaccines.  In 
addition.  State  Medicaid  agencies  are 
not  required  to  pay  the  maximum 
charges.  State  Medicaid  agencies  may 
establish  and  apply  lower  vaccine 
administration  fees  if  they  document 
that  Medicaid  children  have  access  to 
immunizations  to  the  same  extent  as  the 
general  population.  Given  the 
availability  of  free  vaccines  and  the  fact 
that  State  payments  for  all  pediatric  and 
obstetrical  services,  including, 
presumably,  vaccine  administration, 
have  for  some  time  been  subject  to 
access  demonstration  requirements 
under  42  CFR  447.204  and  sections 
1902(a)(30)(A)  and  1926  of  the  Act,  we 
believe  that  a  large  proportion  of  States 
will  be  able  to  demonstrate  equal  access 
for  Medicaid-eligible  children  at  rates 
lower  than  the  maximum  charges.  In 
addition,  should  a  State  Medicaid 
agency  not  be  able  to  demonstrate  equal 
access  at  its  current  rates,  the  State 
Medicaid  agency  would  only  have  to 
increase  its  rates  to  where  there  v%  ould 
be  equal  access.  The  publication  of  the 
maximum  charge  schedule  w-ill 
certainly  create  pressure  in  States  with 
vaccine  administration  fees  for 
Medicaid-eligible  children  lower  than 
the  maximums  to  raise  those  fees. 
However,  to  the  extent  that  these  States 
can  provide  the  required  assurances, 
they  will  not  need  to  raise  their  fees. 
(Currently,  it  appears  that  most  States 
pay  for  vaccine  administration  under 
Medicaid  at  rates  well  below  the 
proposed  maximum.  This  is  allowable 
under  the  statute.) 

Hence,  the  magnitude  of  any  increase 
in  Medicaid  outlays  is  difficult  to 
ascertain.  Because  of  the  pre-existing 
equal  access  demonstration 
requirements,  we  find  it  hard  to 
estimate  how  much  of  any  increase  in 
charges  would  be  attributable  to  the 
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speciflc  guidelines  of  this  notice  and 
how  much  would  occur  without 
publication  of  the  notice.  We  invite 
public  comment  on  the  impact  of  both 
the  equal  access  assurances  and 
anticipated  fee  increases. 

We  are  providing  a  voluntary 
regulatory  flexibility  analysis  because  of 
the  large  number  of  children  and 
providers  who  may  be  affected. 
Normally,  a  regulatory  flexibility 
analysis  requires  the  agency  to  discuss 
various  alternatives  to  the  provisions  in 
a  notice.  As  discussed  above,  however, 
HCFA  is  implementing  the  provisions  of 
section  1928(c)(2)(C)(ii)  of  the  Act.  The 
focus  of  this  legislation  is  upon 
expanding  the  numtxsr  of  children  who 
are  eligible  to  receive  free  pediatric 
vaccines.  We  have  provided  State 
Medicaid  agencies  with  an  option  of 
using  a  lower  fee  than  the  maximum 
charges  set  forth  in  this  notice  or  using 
a  charge  established  by  a  Universal 
Purchase  State  at  their  option  if  they  can 
demonstrate  equal  access  of  children  to 
the  pediatric  vaccines.  Because 
indicated  Congressional  intent  was  to 
expand  the  coverage  for  vaccines,  we 
believe  that  permitting  State  Medicaid 
agencies  to  use  a  lower  fee  where  they 
can  demonstrate  equal  access  of 
children  to  the  pediatric  vaccines  is 
consistent  with  the  statute.  In  addition, 
we  note  that  this  option,  if  utilized  by 
State  Medicaid  agencies,  will  cost 
Federal  and  Stale  governments  less 
money  than  if  the  State  Medicaid 
agencies  were  using  the  maximum 
regional  charges  as  set  forth  in  this 
notice,  while  simultaneously  achieving 
Congress'  goal. 

A  brief  summary  of  the  impact  of  the 
provisions  of  this  notice  with  comment 

Eeriod  upon  various  groups  is  provided 
elow. 

I.  Providers 

Each  program-registered  provider  who 
administers  a  qualified  pediatric 
vaccine  is  entitled  to  receive  the  vaccine 
without  charge  either  for  the  vaccine  or 
its  delivery  to  the  provider.  This  notice 
specifically  establishes  maximum 
regional  charges  for  providers  to 
administer  the  vaccines.  As  a  result  of 
these  maximum  regional  charges,  we 
believe  that  the  number  of  providers 
who  may  be  willing  to  administer  the 
vaccines  would  be  maintained  or 
increased.  In  addition  to  a  potential 
increase  in  the  number  of  providers  who 
may  be  willing  »o  administer  these 
vaccines,  there  may  be  an  increase  in 
the  number  of  patients  that  they  treat 
since  section  1928  of  the  Act  expands 
the  number  of  children  who  are  eligible 
to  receive  the  vaccine  without  charge. 


2.  Children 

The  greatest  benefit  of  this  provision 
is  that  it  expands  the  number  of 
children  who  are  eligible  to  receive 
pediatric  vaccines  without  charge  for 
the  vaccines.  We  believe  that  there  will 
be  an  increase  in  the  number  of  children 
receiving  pediatric  vaccines.  As  the 
number  of  children  who  are  vaccinated 
increases,  we  believe  that  savings  will 
accrue  as  a  result  of  a  decline  in  the 
number  of  children  who  will  require 
treatment  for  vaccine-preventable 
illnesses. 

3.  States 

States  may  also  benefit  under  various 
provisions  of  the  VFC  Program. 
Specifically,  this  program  will  provide 
free  vaccines  and  free  delivery  to  States 
thus  saving  States  monies  that  would 
otherwise  be  spent  on  purchase  and 
delivery  of  vaccines.  Where  they  can 
demonstrate  equal  access.  State 
Medicaid  agencies  are  given  the  option 
of  using  the  regional  charge  as  specified 
in  this  notice  or  a  lower  fee.  States 
could  experience  an  increase  in  the 
number  of  children  who  are  receiving 
the  vaccines,  thus  achieving  Congress' 
goal  though  increasing  their  pediatric 
immunization  costs.  As  discussed 
above,  fewer  children  may  be  treated  for 
vaccine-preventable  illnesses  which 
may  provide  a  savings  to  the  States. 

We  are  not  preparing  a  ruiral  impact 
statement  since  we  have  determined, 
and  the  Secretary  has  certified,  that  this 
notice  with  comment  period  will  not 
have  a  significant  impact  on  the 
op>erations  of  a  substantial  number  of 
small  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Pix^ram) 

Dated:  September  2. 1994. 
Bruce  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  Septemtwr  23, 1994 
Donna  E.  ShalaU, 
Secretary. 
|FR  Doc.  94-24433  Filed  »-30-94.  8:45  am) 
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Health  Resources  and  Services 
Administration 

Funding  Notice  for  Grants  tor  Family 
Medicine  Trainmg  for  Fiscal  Year  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 


year  (FY)  1995  Grants  for  Family 
Medicine  Training  funded  under  the 
authority  of  section  747  (a)  and  (b).  title 
VII  of  the;  Public  Health  Ser\'ice  Act  (the 
Act),  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992,  Public  Law  102- 
408,  dated  October  13. 1992.  These 
grant  programs  include: 

Grants  for  Predoctoral  Training  in  Family 

Medicine 
Grants  for  Giaduate  Training  in  Family 

Medicine 
Grants  for  Fatuity  Development  in  Family 

Medicine 
Grants  for  Establishment  of  Departments  of 

Family  Medicine 

This  program  announcement  is 
subject  to  the  appropriation  of  funds. 
The  Administration's  budget  request  for 
FY  1995  includes  funding  for  each  of 
these  programs.  Applicants  are  advised 
that  this  program  announcement  is  a 
contingency  action  being  taken  to  assure 
that  should  authority  and  funds  become 
available  for  these  purposes,  awards  can 
be  made  in  a  timely  fashion  consistent 
with  the  needs  of  the  programs  as  well 
as  to  provide  for  even  distribution  of 
funds  throughout  the  fiscal  year.  Please 
see  Table  1  for  specific  budget  estimates 
for  each  of  the  grant  programs. 

Grants  for  Predoctoral  Training  in 
Family  Medicine 

Purpose:  Section  747(a)  of  the  Public 
Health  Service  Act  authorizes  the  award 
of  grants  to  assist  in  meeting  the  cost  of 
planning,  developing  and  operating  or 
participating  in  approved  predoctoral 
training  programs  in  the  field  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  for  both 
the  program  and  the  trainees. 

Eligibility:  Eligible  applicants  are 
accredited  public  or  nonprofit  private 
schools  of  medicine  or  osteopathic 
medicine. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  part  57.  subpart  Q 
and  section  791(b)  of  the  PHS  Act. 

Grants  for  Graduate  Training  in  Family 
Medicine 

Purpose:  Section  747(a)  of  the  Public 
Health  Service  Act  authorizes  the 
Secretary  to  award  grants  to  assist  in 
meeting  the  costs  of  planning, 
developing  and  operating  or 
participating  in  approved  graduate 
training  programs  in  the  field  of  family 
medicine.  In  addition,  section  747(a) 
authorizes  assistance  in  meeting  the  cost 
of  supporting  trainees,  who  are  in  need 
thereof,  in  such  programs  who  plan  to 
specialize  or  work  in  the  practice  of 
family  medicine. 


Eligibility:  Eligible  applicants  are 
accredited  schools  of  medicine  or 
osteopathic  medicine,  public  or 
nonprofit  private  hospitals,  and  other 
public  or  private  nonprofit  entities. 

To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  part  57.  subpart  Q 
and  section  791(b)  of  the  PHS  Act. 

Grants  for  Faculty  Development  in 
Family  Medicine 

Purpose:  Section  747(a)(3)  of  the  PHS 
Act  authorizes  the  award  of  grants  to 
assist  in  meeting  the  cost  of  planning, 
developing  and  operating  programs  for 
the  training  of  physicians  who  plan  to 
teach  in  family  medicine  training 
programs.  In  addition,  section  747(a)(4) 
authorizes  assistance  in  meeting  the  cost 
of  supporting  physicians  who  are 
trainees  in  such  programs  and  who  plan 
to  teach  in  a  family  medicine  training 
program. 

Eligibility:  Eligible  applicants  are 
public  or  nonprofit  private  hospitals, 
schools  of  medicine  or  osteopathic 
medicine,  or  other  public  or  private 
nonprofit  entities. 

To  receive  support,  applicants  must 
meet  the  requirements  of  regulations  as 
specified  in  42  CFR  part  57.  subpart  Q 
and  section  791(b)  of  the  PHS  Act. 

Grants  for  Establishment  of 
Departments  of  Family  Medicine 

Purpose:  Section  747(b)  of  the  PHS 
Act  authorizes  support  to  meet  the  costs 
of  projects  to  establish,  maintain,  or 
improve  family  medicine  academic 
administrative  imits  (which  may  be 
departments,  divisions,  or  other  units) 
to  provide  clinical  instruction  in  family 
medicine.  Funds  awarded  will  be  used 
to:  (1)  Plan  and  develop  model 
educational  predoctoral.  faculty 
develop  nrnt  and  graduate  medical 
educati'ji;  programs  in  family  medicine 
which  will  meet  the  requirements  of 
section  747(a),  by  the  end  of  the  project 
period  of  section  747(b)  support;  and  (2) 
support  academic  and  clinical  activities 
relevant  to  the  field  of  family  medicine. 

The  program  may  also  assist  schools 
to  strengthen  the  adniinistrative  base 
and  structure  that  is  responsible  for  the 
planning,  direction,  organization, 
coordination,  and  evaluation  of  all 
undergraduate  and  graduate  family 
medicine  activities.  Funds  are  to 
complement  rather  than  duplicate 
programmatic  activities  for  actual 
operation  of  family  medicine  training 
programs  under  section  747(.i). 

Eligibility:  To  be  eligible  to  receive 
support  for  this  grant  program,  the 
applicant  must  be  a  public,  or  nonprofit 
private,  accredited  school  of  medicine 
or  osteopathic  medicine. 
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To  receive  support,  programs  must 
meet  the  requirements  of  regulations  as 
set  forth  in  42  CFR  part  57,  subpart  R, 
and  section  791(b)  of  the  PHS  Act. 

National  Health  Objectives  for  the  Year 
2030 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  ihat 
addre.ss  specific  objectives  of  Healthy 
People  2OO0.  Potential  applicants  may 
ol'.aln  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-OO1-O0474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-O0473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  D.C.  20402-9.'?25 
(Telephone  202-783-3238). 

Education  and  Ser\ice  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke- free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  heahh  of  the 
American  people. 

Other  Considerations 

In  addition,  funding  factors  may  be 
applied  in  determining  funding  of 
approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  spix:iGc  category  or  group 
of  approved  applications  ahead  of  othi?r 
categories  or  groups  of  appnn  ed 
applications  in  a  discretiona.-v'  program. 
or  favorable  adjustment  of  the  formula 
which  determines  the  grant  award  in  a 
formula  grant  program. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  fimding  factors 
will  be  reviewed  and  given  full 
considordtion  for  funding. 

Statutory  General  Preference 

All  of  the  Family  Medicine  Training 
grant  programs  are  subject  to  the 
statutory  general  preference.  As 
provided  in  section  791(a)  of  the  PHS 
Act,  statutory  preference  will  be  given 
to  any  qualified  applicant  that — 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities:  or 


(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graf'uates  in  such  settings. 

This  statutory  preference  will  only  bo 
applied  to  apphcations  Lhat  rank  above 
the  20th  percentile  of  proposals 
recommended  for  approval  by  the  peer 
review  group. 

For  Grants  for  Predoctoral  Training  in 
Family  Medicine,  the  foiiowing 
definitions  apply:  High  rale  is  defined 
as  a  minimum  of  20  percent  of  graduates 
of  the  medical  school  in  academic  vear 
1989-90  or  1990-91. 

Significant  increase  in  the  rate  means 
that  the  rate  of  placing  academic  3"ear 
1990-91  graduates  in  the  specified 
settings  is  at  least  50  percent  higher 
than  the  rate  of  placing  academic  vear 
1989-90  graduates  in  such  settings  and 
that  not  less  than  15  percent  of 
academic  year  1990-91  graduates  are 
working  in  these  areas.  Academic  vears 
1989-90  and  1990-91  are  used  because 
they  are  the  two  most  recent  years  that 
medical  school  graduates  would  have 
entered  practice  following  the 
completion  of  residency  training. 

For  Grants  for  Graduate  Training  in 
Family  Medicine,  the  following 
definitions  apply:  High  rate  is  deSned 
as  a  minimum  of  25  percent  of 
combined  graduates  of  the  residency 
training  program  in  academic  years 
1991-92  through  1993-94. 

Significant  increase  in  the  rate  means 
that,  between  academic  years  1992^3 
and  1993-94,  the  rate  of  placing 
graduates  in  the  specified  settings  has 
increased  by  a  minimum  of  50  percent 
and  not  less  than  15  percent  of 
graduates  from  the  most  recent  j'ear  are 
working  in  these  areas. 

For  Grants  for  F'amily  Medicine 
Faculty  Development,  the  foiiowing 
definitions  apply:  High  rate  is  defined 
as  a  minimum  of  20  percent  of  faculty 
development/fellowship  program 
graduates  in  academic  ye.ar  1992-93  or 
academic  year  1993-94.  whichever  is 
greater,  who  spend  at  least  50  percent  of 
their  worktime  in  the  specified  settings. 
Sigaificant  increase  in  the  rate  means 
that,  between  academic  years  19C^2-G3 
and  1993-94.  the  rate  ofplacing  faculty 
development/ fell,owship  program 
graduates  in  the  specified  settings  has 
increased  by  a  minimum  of  50  percent 
and  that  not  less  than  1 5  percent  of  the 
academic  yerj- 1993-1994  graduates  are 
working  in  these  areas. 

For  Grants  for  the  Establishment  of 
Departments  of  Family  Medicine,  the 
following  definitions  apply:  Hif^h  rate 
means  that  20  percent  of  all  graduates 
of  the  medical  school  in  1990  or  1991. 
whichever  is  greater,  are  spending  at 
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least  50  percent  of  their  work  time  in 
clinical  practice  in  the  specified 
settings. 

Significant  increase  in  the  rate  means 
that,  between  academic  years  1992-93 
and  1993-94,  the  rate  of  placing  1990  or 
1991  graduates  in  the  specified  settings 
has  increased  by  at  least  50  percent  and 
that  not  less  than  15  percent  of 
graduates  from  the  most  recent  year 
(1991)  are  working  in  these  settings. 

Additional  general  information 
regarding  the  implementation  of  the 
statutory  general  preference  has  been 
published  in  the  Federal  Register  at  59 
FR  15741.  d.ifed  4/4/94 

Additional  Statutory  Funding 
Preference  for  Grants  for  the 
Establishment  of  Departments  of  Family 
Medicine 

An  additional  statutory  funding 
preference  applies  only  to  Grants  for  the 
Estabbshment  of  Departments  of  Family 
Medicine.  Under  section  747(b),  a 
funding  preference  is  provided  for 
qualified  applicants  that  agree  to 
expend  the  award  for  the  purpose  of;  (1) 
Establishing  an  academic  administrative 
unit  defined  as  a  department,  division, 
or  other  unit,  for  programs  in  family 
medicine:  or  (2)  substantially  expanding 
the  programs  of  such  a  unit. 

Information  Requirements  Provision 

All  of  the  Family  Medicine  Training 
grant  programs  are  subject  to  the 
information  requirements  provision. 
Under  section  791(b)  of  the  Act.  the 
Secretary  may  make  an  award  under 
certain  title  VII  grant  programs  only  if 
the  applicant  for  the  award  submits  to 
the  Secretar>'  the  following  required 
information: 

1.  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 


training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  rfK:ruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642.  dated 
August  17,  1993,  and  will  be  provided 
in  the  application  materials. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to  Grants  Management  Branch. 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
Farklawn  Building,  Room  8C-26.  5600 
Fishers  Lane.  Rockville.  Maryland 
20857.  Completed  applications  should 

Table  1 


be  returned  to  the  Grants  Management 
Branch  at  the  above  address.  Please  see 
Table  1  for  specific  names  and  phone 
numbers  for  each  grant  program. 

If  additional  programmatic 
information  is  needed,  please  contact 
the  Division  of  Medicine,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building.  Room  9A-20.  5600  Fishers 
Lane,  Rockville,  Mar>'land  20857.  Please 
see  Table  1  for  specific  names  and 
phone  numbers  for  each  grant  program. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  these  grant 
programs  have  been  approved  by  the 
Office  of  Management  and  Budget  unde 
the  Paperwork  Reduction  Act.  The  OME 
Clearance  Number  is  0915-0060. 

Deadline  Dates 

The  deadline  date  for  receipt  of 
applications  for  each  of  these  grant 
programs  is  shown  in  Table  1. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1 )  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before-the  established 
deadline  date  and  received  in  time  for 
orderly  processing  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 


PHS  title  VII  section 

Anticipated  Ixxlget  (m  thousands) 

Number  of 
new  awards 
anticipated 

Grants  man- 
agement con- 
tact/phone 
No.  (FAX: 
443-6343) 

Programmatic 

conlact/phone 

No.  (FAX 

443-8890) 

Deadline  date  for 
competing  appli- 
cations 

No. 'program  litle.'CFDA 
No  /program  regula- 

tlOfW 

Total  in  Presh 
dents  budget ' 

Estima'e  for 
Continiiat:ons 

Estimate  for 

competing 

projects 

747 — Graduate  Trairv 

S9.979 
7.6S1 
5.210 

S4.900 
3.780 
1.960 

38? 
29 

15 

Mrs.  Mary 
Allen.  (301) 
443-6002 

Mrs.  Judy 

Bowen. 

(301)  443- 

6960 
Mrs  Judy 

Bowen. 

(301)  443- 

6960. 

Ms.  Marttia 

Evans. 

(301)  443- 

1467. 
Mrs.  Betty 

Ball.  (301) 

443-1467. 

Mrs.  Joan 
Hamson. 
(301)443- 
1467. 

12/2/94 

ing  in  FM— 93  379— 
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TABLE  1— Continued 


PHS  title  VII  section 
No/program  title/CFDA 
No/program  regula- 
tions 


747 — Departments  cf 
FM-^3.984^42 
CFR  part  57.  subpart 
R. 


Anticipated  txxtget  (in  thousands) 


Total  in  Presi- 
dent's budget ' 


Estimate  for 
continuations 


'  S43.992. 

?  Approximately  Si 30.000  each. 


These  Grants  for  Family  Medicine 
Training  are  not  subject  to  the 
provisions  of  Elxecutive  Order  12372, 
Intergovernmental  Review  of  Fedoral 
Programs  (as  implemented  throuv;h  45 
CFR  part  100).  Also,  these  grant  ' 
programs  are  not  subject  to  the  Public 
Health  System  Reporting  Requirements. 

Dated:  August  31,  1994. 
Ciro  V.  Sumaya, 
Administrator. 
jFR  Doc.  94-24339  Filed  9-30-94;  8:45  ami 

BILLING  COOe  4t60-15-P 

RIN  0905-ZA45 

Proposed  Review  Criterion  and 
Indicators  for  Grants  for  Family 
Medicine  Training  and  Grants  for 
General  Internal  Medicine  and  General 
Pediatrics  Training 

Grants  for  Family  Medicine  Training 
and  Grants  for  General  Internal 
Medicine  and  General  Pediatrics 
Training  are  authorized  by  sections  747 
(a)  and  (b)  and  748,  title  VII  of  the 
Public  Health  .Ser\'ice  Act,  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992.  Pub.  L. 
102-408,  dated  October  13.  1992.  These 
grant  programs  include: 

Crants  for  Predocloral  Training  in  Family 

Medicine 
Grants  for  Graduate  Training  in  Family 

Medicine 
Grants  foi  Faculty  Developm»>nt  in  Fninily 

Medi(  Mie 
Grants  for  Ertablishmont  of  Departpicnls  of 

Family  Medicine 
Ciunts  for  Residency  Training  in  Gi^neral 

Internal  Medicine  and  GenemI  Pediatrics 
Grants  for  Faculty  Developnipnt  in  General 

Internal  Medicine  and  Ge.ieral  Pediatrics 

Competing  applications  for  grants 
authorized  under  sections  747  and  743 
are  reviewed  by  chartered  re\iew 
committe(«.  It  is  proposed  that  the 
following  review  criteria  and  weighted 
indicators  be  used  by  the  chartered 
re\iew  committees  for  the  FY  1995  grant 


7,079 


Estimate  for 

competing 

projects 


3,360 


Number  of 
new  awards 
anticipated 


26 


Grants  man- 
agement con- 
tact'phone 
No.  (FAX: 
443-6343) 


Mrs.  Judy 
Bowen. 
(301)  443- 
6960. 


Programmatic 

contact/phone 

No.  (FAX 

443-8890) 


Mrs.  Shelby 

Biedeo-. 
kapp,  (301) 
443-1467 


DeacBine  date  tor 

competing  appli- 

catiORS 


1Z'19«M 


cycles.  Public  comments  are  invited  on 
the  one  proposed  review  criterion  and 
the  weighted  indicators  associated  with 
all  four  review  criteria. 

Tliis  review  criterion  and  weighted 
indicators  are  proposed  in  this 
combined  notice,  rather  than  in 
individual  program  ajinouncemenls,  to 
provide  consistent  review  of  all  primary 
care  medical  education  grant 
applications.  A  funding  notice  for 
Grants  for  Family  Medicine  Training  for 
FY  1995  has  been  published  elsewhere 
in  today's  Federal  Register.  A  funding 
notice  for  Grants  for  General  Internal 
Medicine  and  General  Pediatrics  will  be 
published  should  funds  become 
available  for  competitive  c->cles  in  FY 
1995.  Ueadbne  dates  and  other  sf)ecific 
information  regarding  these  grant 
programs  are  included  in  funding 
notices. 

General  Purposes 

Grants  provided  in  support  of  primary 
care  medical  education  are  intended  to 
produce,  over  time,  a  training 
infrastructure  capable  of  meeting  the 
nation's  needs  for  generalist  health  c^re 
practitioners  by  the  year  2000  and 
beyond. 

The  Division  of  Medicine  (DM). 
Bureau  of  Health  Professions  (BHPr), 
has  developed  the  following  Strategic 
Directions  for  fiscal  year  1995: 

•  Generalism — increasing  the  number 
of  generalist  physicians,  including  the 
coordination  and  integrati  m  nf  training 
opportunities  designed  to  produce 
generalists; 

•  Workforce  diversity,  particularly 
the  training  of  minorities; 

•  Strategies  to  improve  health  care  for 
the  underserved; 

•  Improve  primary  care  quality; 

•  Increase  primary  care  faculty  and 
researchers;  and 

•  Emphasize  public  health  and 
interdisciplinary  training. 

Applicants  are  enrxiuraged  to  consider 
each  application  as  part  of  an  integrated 
institutional  plan  that  considers  these 


strategic  directions  in  providing 
education  and  training  that  encourages 
the  selection  and  future  practice  of 
generalist  physicians  in  the  disciplines 
of  family  medicine,  general  internal 
medicine  and  general  pediatrics. 

Review  Criteria 

Considering  charter  review  committt^ 
recommendations,  the  Secretary  will 
appro\  e  projects  which  best  promote 
the  purposes  of  sections  747  and  748  of 
the  PHS  Act,  taking  into  consideration 
the  following  review  criteria  established 
in  42  CFR  part  57,  subparts  Q,  R.  and 
FF. 

1.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  cost- 
efTective  manner. 

2.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

3.  The  degree  to  which  the  proposed 
projet;t  adequately  provides  for  the 
project  requirements. 

In  addition,  the  following  review 
criterion  is  proposed  for  FY  1995: 

4.  Potential  effectiveness  of  the 
proposed  project  in  carrving  out  the 
training  purposes  of  sections  747  or  748 
ofthePHSAct. 

For  the  above  review  criteria, 
weighted  indicators  liave  been 
identified.  These  indicators,  which  are 
listed  below,  will  measure,  among  other 
things,  the  qualifications  of  the 
proposed  staff  and  faculty,  the 
institution's  commitment  to  prep;iring 
generalist  physicians,  and  the 
recruitment  and  retention  of 
underrepresented  minority  and 
disadvantaged  faculty,  students,  trainrn-s 
and/or  residents.  These  issues  have 
been  addressed  in  previous  grant  cvclcs 
as  review  criteria  or  funding  factors.  The 
review  criteria  and  indicators  were 
developed  for  the  FY  1995  grant  cycle 
with  input  from  potential  applicants  for 
these  grant  programs. 
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Type  ol  project 


Department  ol  Family  Medicine 

Family  Medicine  Residencies 

Family  Medicine  Faculty  Development  

Family  Medicine  Predoctoral  Training 

General  Internal  Medicme/General  Pediatrics  Residencies  .... 
General  Internal  Medicine/General  Pediatrics  Faculty  Devel- 
opment  


Potential  effective- 
ness (points) 


130 
100 
110 
130 
130 

110 


Administrative  and 
rrwnagement 
at)ility  (points) 


145 

145 
145 
145 
145 

145 


EcorxKnic  viat)ility 
(points) 


20 
20 
20 
20 
20 

20 


Project  require- 
ments (points) 


75 

40 

65 

80 

120 

65 


The  points  available  for  the  various 
grant  programs  in  the  "Potential 
Kffectiveness"  criterion  vary  slightly 
This  is  a  result  of  a  small  number  of 
indicators  that  are  sppcific  to  individual 
grant  programs  In  general,  this  category 
relates  to  the  overall  institutional 
environment  in  wr-hith  the  program  is 
located  and  the  manner  of  support  for 
establishing  or  enhancing  the  training  of 
generalist  phvsicians  at  the  institution 

The  "Aciministrative  and 
Management  Ability"  review  criterion 
has  the  highest  number  of  points  and  is 
consistent  across  all  grant  programs 
because  this  area  of  the  application  will 
describe  the  proposed  project  for  which 
the  grant  funds  are  being  requested.  The 
proposal  needs  to  clearly  detail  the 
proposed  project  as  well  as  relate  the 
proposed  project  to  the  institution's 
overall  goal  of  establishing  or  enhancing 
its  training  infrastructure  in  order  to 
produce  more  generalist  physicians  to 
meet  the  needs  of  the  Nation. 

The  "Economic  Viability"  points  are 
consistent  across  all  grant  programs. 

The  "Project  Requirt?ments"  points 
vary  considerably  for  some  programs. 
This  is  related  to  the  differing  number 
of  project  requirements  specific  to  each 
grant  program  as  well  as  the  significance 
of  some  of  the  indicators.  For  examplo. 
for  Family  Medicine  Residencies,  the 
points  are  ]f)wer  to  reflect  the  fact  that 
residency  programs  that  are  accredited 
or  approved  by  the  appropriate 
accrediting  body,  have  already  met  the 
project  requirements. 

Weighted  Indicators 

Criterion  1:  Potential  Effectiveness  of 
the  Proposed  Project  in  Carrying  Out  the 
Training  Purposes  of  Sections  747  and 
748  of  the  PHS  Act 

Indicator  1 — Institutional 
Environment — 20  points 

Proposal  descriljes  the  actions  taken 
by  the  institution  (i  e..  department, 
medical  school,  or  other  sponsoring 
health  care  delivery  institution)  that 
demonstrate  a  high  level  of  support  for 
and  promotion  of  generalist  training  and 
practice  in  community-based  settings 


within  underserved  urban  and  rural 
communities  and  populations. 
Examples  include  organizational 
mission  statements  describing  support 
for  training  and  graduating  generalists 
in  the  primary  care  disciplines, 
institutional  financial  support  for  such 
programs,  institutional  support  for  rural 
practices  such  as  locum  tenens,  1-800 
numbers  for  consultations,  visiting 
faculty  status  for  rural  practitioners, 
complementary  institutional  and  other 
resources  to  support  such  programs,  and 
adequate  representation  of  generalist 
faculty  on  key  academic  committees 
such  as  Admissions,  Selection,  Tenure, 
and  Faculty  Recruitment. 

Indicator  2 — Strategic  Outcomes — 20 
Points 

Proposal  describes  a  strategy  for  the 
institution's  training  program  that  will 
lead  to  or  sustain  a  high  level  of 
graduates  entering  generalist  residencies 
and/or  practice. 

Indicator  3 — Generalist  Faculty — 10 
points 

Proposal  includes  strong,  clinically- 
oriented  generalist  faculty  who  practice 
in  community-based  settings  that 
include  underserved  populations. 

Indicator  4 — Promotion  of  Workforce 
Diversity — 20  Points 

Proposal  includes  a  strategy  and  plan 
for  recruiting  and  retaining 
underrepresented  minority  and 
disadvantaged  faculty,  students,  trainees 
and/or  residents.  Proposal  describes  the 
current  and  projected  levels  of 
participation  of  these  underrepresented 
groups  in  the  program.  Applicants  are 
expected  to  reflect  the  diversity  of  the 
populations  within  their  states. 

Indicator  5 — Critical  Training 
Emphasis — 10  Points 

Proposal  includes  reference  to  a 
curriculum  that  incorporates  Healthy 
People  2000  objectives  in  one  or  more 
of  the  following  content  areas:  HIV/ 
AIDS  epidemiology,  prevention, 
diagnosis  and  treatment;  substance 
abuse;  or  clinical  preventive  services. 


Wherever  ntx:essary,  curriculum  is 
appropriate  to  the  needs  of  the  patient 
population  (culturally  competent 
regarding  ethnicity,  gender,  and  sexual 
orientation)  whether  that  population  is 
urban,  rural  or  underserved. 

Indicator  6 — Interdisciplinary 
Training — 10  Points 

Except  for  Faculty  Development 
projects,  proposal  provides  for 
interdisciplinary  clinical  training 
opportunities,  i.e.,  a  training 
environment  in  which  students,  interns 
and/or  residents  learn  to  work  in  teams 
including  varied  health  care 
professionals  and/or  primary  care 
disciplines.  The  environment  is  such 
that  the  important  contributions  by  each 
member  of  the  health  care  team  are 
recognized  and  utilized  in  the  primary 
care  setting. 

Indicator  7 — Clinical  Training 
Settings — 10  Points 

Except  for  Faculty  Development 
projects,  proposal  provides  for  clinical 
training  in  community-based  settings 
within  underserved  areas  or 
populations. 

Indicator  8 — Primary  Care 
Preceptorship — 10  Points 

For  Departments  of  Family  Medicine 
and  Predoctoral  Training  Programs 
Only:  Training  includes  a  primary  care 
preceptorship  that:  1)  occurs  in  the  first 
or  second  year  and  is  at  least  four  weeks 
in  duration;  or  2)  is  a  longitudin-..! 
experience  of  at  least  five  days  per 
semester  in  both  the  first  and  second 
years. 

Indicator  9 — Third-Year  Clerkship — 20 
Points 

For  Departments  of  Family  Medicine 
and  Predoctoral  Training  Programs 
Only:  Training  includes  a  required 
third-year  clerkship  in  family  medicine 
of  at  least  four-weeks  duration. 

Indicator  10 — Faculty  Expertise — 30 
Points 

For  Faculty  Development  Programs 
Only:  Proposal  includes  adequate 


balance  in  faculty  expertise  to  teach  the 
proposed  curriculum,  e.g.,  teaching 
skills,  administrative  and  management 
skills,  or  primary  care  research. 

Indicator  11 — Generalism  Outcomes/ 
Continuity  of  Care — 30  Points 

For  General  Internal  Medicine  and/or 
General  Pediatrics  Residency  Training 
Program  Only:  Competing  continuation 
General  Internal  Medicine  and/or 
General  Pediatrics  program 
demonstrates  a  consecutive  3  year  track 
record  of  80%  or  more  graduates 
entering  primary  care  careers.  IN 
ADDITION,  by  the  beginning  of  the 
second  year  of  grant  support  the 
competing  continuation  OR  NEW 
General  Internal  Medicine  and/or 
General  Pediatrics  program  will  provide 
ALL  PGY-1  residents  (primary  care  and 
traditional)  entering  the  Internal 
Medicine  and/or  Pediatrics  residency 
with  continuity  of  care  training 
experience  comprising  a  total  of  20% 
(average)  over  the  3-year  training  period, 
scheduled  in  at  least  9  months  of  each 
year  of  training. 

Criterion  2:  Administration  &■ 
Management  Ability  of  the  Applicant  to 
Cany  Out  the  Proposed  Project  in  a 
Cost-Effective  Manner 

Indicator  1— Project  Rationale — 30 
Points 

Project  plan  includes  a  background 
statement,  a  statement  of  need  for  the 
project,  and  a  specific  rationale 
justifying  the  proposed  project.  Project 
plan  also  describes  the  links  between 
this  proposed  project  and  an  effective 
larger  institutional  program,  i.e.,  the 
department,  division,  residency,  etc. 
This  section  of  the  project  plan  will 
define  the  larger  purposes  of  the  project, 
i.e.,  in  what  way  the  project  will  cause 
an  improvement  or  expansion  in  the 
capability  of  the  larger  educational 
institution  or  program  to  deliver  quality 
primary  care  training. 

For  competing  continuation 
proposals,  a  progress  report  is  provided. 
At  a  minimum,  the  report  includes  a 
summary  of  the  funded  objectives  and 
the  accomplishments  made  during  the 
project  period.  Progress  report  includes 
evaluation  data  related  to  each  of  the 
project  objectives.  For  applicants  who 
are  not  currently  funded,  but  who  have 
received  funding  within  the  last  four 
years,  a  discussion  is  included  in  the 
application  describing  the  previously 
funded  objectives,  accomplishments 
and  evaluation  data  relative  to  those 
objectives. 


Indicator  2— Project  Objectives — 40 
Points 

Project  plan  contains  a  detailed 
description  of  the  project's  objectives 
with  measurement  indicators  for  each 
objective.  The  plan  also  includes  a 
description  of  the  methods  that  w.ll  be 
used  to  implement  the  project,  e.g., 
educational  strategy,  timetable  and  a 
resource  plan  that  outlines  the  faculty, 
staff,  facilities  and  equipment  that  will 
be  used,  including  identification  of 
those  resources  that  already  exist  or  that 
will  be  made  available  by  the 
institution. 

Indicator  3— Budget  Justification— 30 
Points 

Project  plan  indicates  the  degree  to 
which  the  proposed  objectives  relate  to 
the  budget  narrative  and  justifies  the 
budget  items  requested. 

Indicator  4 — Evaluation  Plan — 10  Points 

Project  plan  includes  an  evaluation 
strategy  for  the  proposed  project  to 
determine  achievements  in  relation  to 
project  objectives. 

Indicator  5— Anticipated  Problems — 10 
Points 

Project  plan  defines  the  problems 
anticipated  in  implementing  the  project 
and  the  proposed  approaches  to 
resolving  such  problems  as  may  arise. 

Indicator  6 — Institutional 
Collaboration — 15  Points 

Project  plan  includes  documentation 
of  the  support  of  individuals  or 
organizations  who  will  collaborate  in 
implementation  of  this  proposed 
project.  Letters  of  support  for  the  project 
from  the  institution,  department, 
faculty,  etc.,  are  included.  For  Faculty 
Development  projects,  letters  from 
potential/actual  trainees  are  included. 

Indicator  7 — Trainee  Grid — 10  Points 

Except  for  Departments  ofFamilv 
Medicine,  project  plan  includes  a 
"trainee  grid"  that  defines  the  type  of 
individuals  being  trained,  how  many 
will  be  trained,  and  when  they  will  be 
trained. 

For  General  Internal  Medicine  and 
General  Pediatrics  Residencies,  the  grid 
should  also  reflect  actual  and  projected 
numbers  of  primary  care  and  traditional 
residents. 

Criterion  3:  Economic  Viability— The 
Potential  of  the  Project  to  Continue  on 
a  Self-Sustaining  Basis  After  the  Period 
of  the  Project  Grant 

Indicator  1 — Continuation  Support — 10 
Points 

Proposed  projects  demonstrate  how 
their  support  will  be  continued  after 


cessation  of  Federal  funding  If  other 
projects  have  been  funded  under  this 
grant  program  wuthin  the  past  five  years, 
a  financial  report  discusses  how 
terminated  Federal  funds  have  been 
replaced. 

Indicator  2— Non-Federal  Support— 
10  Points 

Financial  and  in-kind  support  is  or 
will  be  provided  by  state  or  local 
government,  institution,  medical  school, 
department,  patient  fees,  or  other 
private  funding  sources  to  supplement 
the  Federal  grant. 

Criterion  4:  Degree  to  Which  the 
Proposed  Project  Adequately  Provides 
for  the  Project  Requirements 

These  indicators  (project 
requirements)  have  been  established  in 
42  CFR  part  57.  subparts  Q,  R.  and  FF 
and  are  summarized  below. 

Establisliing  Departments  of  Family 
Medicine 

Indicator  1 — Project  Director— 10  points 
Indicator  2 — Administrative  Aulonomv — 1 5 

points 
Indicator  3 — Control  Over  Residenry 

Program — 10  points 
Indicator  4 — Evaluation  Plans — 10  poinls 
Indicator  5 — Family  Medicine  Instruction — 

10  points 
Indicator  6— Full-Time  Faculty— 10  points 
Indicator  7 — Academic  Status — 10  points 

Family  Medicine  Residencies 

Indicator  1 — .Accreditation  Status — 40  poinls 

Proposal  includes  a  letter  of  accreditation 
from  the  ACGME/RRC  or  a  letter  of  approval 
from  the  ADA  verifying  that  the  residency 
meets  all  requirements.  All  such  projects  are 
considered  to  have  satisfied  the  Project 
Requirements  To  the  extent  thai  problems 
are  noted  by  the  accrediting  body,  the  project 
plan  addresses  the  problems  and  has  a 
plausible  plan  for  their  correction. 

Family  Medicine  Faculty  Development 

Indicator  1 — Project  Director — 10  points 
Indicator  2 — Administrative  &  Organizational 

Plan — 10  points 
Indicator  3 — Evaluation  Plans — 10  points 
Indicator  4 — Curriculum — 25  points 
Indicator  5 — Eligible  Trainees — 10  points 
Indicator  6 — Number  of  Trainees — 0  points 
Indicator  7 — Length  of  Training — 0  points 
Indicator  8 — ^Trainee  Support— O  points 

Family  Medicine  Predoctoral  Training 

Indicator  1 — Project  Director — 10  points 
Indicator  2 — .Administrative  &  Organizational 

Plan — 10  points 
Indicator  3 — Evaluation  Plans — 10  points 
Indicator  4 — Ambulatory  Care  Training 

Settings — 20  points 
Indicator  5 — Curriculum — 10  points 
Indicator  6 — Sponsoring  Unit — 10  points 
Indicator  7 — Institutional  Strategy — 10  points 

General  Internal  Medicine  &  General 
Pediatrics  Residencies 

Indicator  1 — Project  Director — 10  points 
Indicator  2— Administrative  &  Organize! ionn! 
Plan — 10  points 
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Indicatar  3— CurricukuQ  Ctevelopraeat  and 

Lvaiuatu>a  Cootdmaloi— 10  poinls 
Indicator  4 — Fai:ulty  and  Truiaiag 

Personnel — 10  points 
Indicator  5 — Behavioral  StiencB  Faculty — 10 

points  . 

Indicator  6 — Resident  Recruitment  and 

Seltction — 10  points 
Indicator  7 — Requirement  for  Stipend 

Support — 0  points 
Indicators — Number  and  Distribution  of 

Resktents — 10  points 
Indu  alor  9 — AmbutMory  Care  Training 

S«tting— lOpohUB 
Iiuiicator  10 — Continuity  of  Care 

Experience — 0  points 
Indicator  11 — Other  Ambulatory  Patient  Care 

Experiences — 10  points 
Indicator  12— Carricuhim  Content  and 

Evaluation  of  Educational  Offerings — 20 

points 
Indicator  13 — Evaluation  of  Residents— 10 

points 

(General  InlenMl  Medicine  It  G«aer<tl 
Pediatrics  Faculty  Development 

Indicator  1 — Pro^t  Dirtctur — 10  points 
Ir.Jicator  2 — Adrainistrative  &  Organizational 

Plan— 10  points 
Induatot  3 — Curriculura — 25  points 
Indicator  4 — Evaluatioo  PUos — 10  points 
Indicators — El  i|{ihl«  Trainees — 10  points 
Indicator  6 — Clmibiltty  for  Trainee  Siip^-nd 

Support — 0  points 
Indicator  7 — L«nj|ph  of  Training  for  Stipend 

Support — O  points 

Additional  Information 

biterested  pwrsons  are  invited  to 
comment  on  tbe  oob  proposed  review 
critenoQ  and  the  weighted  indicators 
associated  with  all  four  rwvif^  criteria. 
The  comrmnit  period  is  30  days.  All 
comments  received  on  or  before 
November  2.  1994  will  be  considered 
before  the  final  review  criterion  and 
weighted  indicators  are  established. 
Written  comments  should  be  addressed 
to:  Marc  Rivo.  M.D..  M  P.H..  Director. 
Division  of  Medicine,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Adraiuistralion,  Parklawn 
Building,  Room  aA-27.  5bOO  Fishers 
Lams.  Rockville.  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine, 
Bureau  of  Health  Prufession&,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

If  additional  information  is  needed, 
please  contact:  Enrique  Fcrna ndei. 
M  D  .  Division  of  Medicine.  Bureau  of 
Health  ProSwsions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  9A-20.  5600  Fishers 
Lane.  Rockville.  lOarykmd  20657. 
TelepboM  :  (301)  443-1467.  FAX:  (301) 
443-8890. 


Dated:  August  29.  19»4. 
Ciro  V.  Sumaya. 

Administrator 
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Health  Care  Financing  Administration 
[ORO-68-N1 


re  and  Medic  j(d  Programs; 
SmaU  BusJ»»ess  Irmcvation  Research 
Grants  for  Fisca*  Year  1996 

AGENCY:  Heaitii  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  HCFA  funding,  through 
grants,  for  small  businesses  under  the 
Small  Business  Inix>vation  Research 
(SBIR)  Program.  This  notice  contains 
information  abotit  the  subject  areas  for 
grants  that  will  be  given  priority, 
application  requirements,  review 
procedures,  and  other  relevant 
information. 

DATES:  Grant  applications  must  be 
submitted  by  December  9,  1994.  in  order 
to  be  considered  under  the  fiscal  year 
(FY)  1995  annual  funding  cycle.  For  an 
explanation  of  a  timely  submission,  see 
section  IV.  of  this  notice  entitled 
"Submission  of  Grant  Applications." 
ADDRESSES:  Standard  appHcation  forms 
and  related  instructions  are  available 
from  and  must  be  formally  submitted  to 
JuDet;  Caquelin.  HCFA  Grants  Officer. 
Division  of  Conlxacts  and  Grants.  Office 
of  Acquisition  and  Grants.  Health  Care 
Financing  Administration.  3A9  East 
High  Rise  Building.  6325  Security 
BiHihivard.  Baltunore.  Maryland  21207- 
5187.(410)966-5157. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box 
371954.  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  ciieck  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
783-3238  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  S6.00. 
As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Kegister 
document  at  most  bbraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register 
FOR  RmTHCW  MRMMAT10M  COTfTACT: 
Questions  on  the  HCFA  SBIR  Program 


may  be  addressed  to  Carl  Hackerman. 
SBIR  Coordinator.  Office  of  Research, 
and  Demonstrations,  Health  Care 
Financing  Administration.  Room  2-C-9 
Oak  Meadows  Building.  6325  Security 
Boulevard,  Baltimore.  Mar>'Iand  21207- 
5187,  (410)  966-5181.  Questions 
cegaxding  compk^ioa  of  the  application 
forms  may  be  addressed  to  )uDee 
Caquelin.' HCFA  Grants  Officer,  (410) 
966-5157. 

SUPPLEMENTART  INFORMATION: 

F.  Small  Business  Innovation  Research 
Program 

The  Small  Business  Innovation 
Development  Act  of  1982  (Public  Law 
97-219.  enacted  on  July  22.  1982),  as 
amended  by  the  SonaJl  Business 
Innovation  Research  Program  FLxtension 
(Public  Law  00  443.  enacted  on  October 
6.  1986).  the  Small  Business 
Administration  Reauthorization  and 
Amendment  Act  of  1968  (Public  Law 
100-590.  enacted  on  November  3.  1988). 
and  the  Small  Business  Research  and 
Development  Enhancement  Act  of  1992 
(Public  Law  102-564.  enacted  on 
October  28.  1992)  (15  U.S.C.  638(e) 
through  (mj).  requires  Federal  agencies 
to  reserve  a  specific  amount  of  their 
extramural  research  and  development 
(R&D)  budgets  for  a  Snull  Business 
Innovation  Research  (SBIR)  Program. 
This  SBFR  Program  is  intended  to — 

•  Stimulate  technological  innovation. 

•  Use  small  business  to  meet  Federal 
R&D  needs; 

•  Increase  private  sector 
commercialization  of  innovations 
derived  from  Federal  R^D;  and 

•  Foster  and  encourage  participation 
by  minority  and  disadvantaged  persons 
in  technological  inoovation. 

The  principal  purpose  of  HCF.A's 
SBIR  Program  is  to  provide  assistance  to 
creative  appLcants  so  that  innovation 
can  be  encouraged  that  will  result  in 
better  health  care. 

A.  SBIR  Program  Pftases.  Award 
Amounts,  and  Period  of  Support 

The  SBIR  Program  consists  of  the 
following  three  phases: 

Phase  I 

The  objective  of  this  phase  is  to 
establish  the  technical  merit  and 
feasibility  of  proposed  research  or  R&L) 
efforts  arid  to  determine  the  quality  of 
performance  of  the  small  business 
awardee  organization  before  furnishing 
further  Federal  support  in  Phase  FI. 
Phase  I  awards  will  be  approximately 
$35,000  to  $50,000  (for  both  direct  and 
indirect  costs)  for  a  period  not  to  exceed 
12  months. 


Phase  II 

The  objective  of  this  phase  is  to 
continue  the  research  or  R&D  efforts 
initiated  in  Phase  I  and  to  actually 
create  the  proposed  product  and  test  it 
before  marketing.  Funding  is  based  on 
the  results  of  Phase  I  and  the  scientific 
and  technical  merit  of  the  Phase  II 
application,  including  its  potential  for 
commercialization.  (Only  Phase  I 
awardees  are  eligible  to  apply  for  Phase 
II  funding.)  Phase  I  awardees  are  eligible 
to  apply  for  Phase  II  funding  only  from 
the  Federal  agency  that  supported  their 
Phase  I  project.  Phase  II  awards  will  be 
approximately  $100,000  (for  both  direct 
and  indirect  costs)  for  a  period  normally 
not  to  exceed  12  months. 

Phase  III 

The  objective  of  this  phase,  if 
appropriate,  is  for  the  small  business 
concern  to  pursue  with  non-Federal 
funds  the  commercialization  of  the 
results  of  the  research  or  R&D  in  Phases 
I  and  II. 

The  purpose  of  this  notice  is  to  invite 
Phase  I  and  II  grant  applications  from 
for-profit  domestic  small  business 
concerns  that  have  the  expertise  to 
develop  or  further  develop  innovative 
technology.  This  technology  should  be 
compatible  with  the  general  mission  of 
HCFA  and  contribute  to  the  health  care 
field.  HCFA  is  responsible  for  the 
Medicare  program,  Federal  participation 
in  the  Medicaid  program,  and  related 
health  care  quality  assurance  programs. 
HCFA's  mission  is  to  promote  the 
timely  delivery  of  appropriate  quality 
health  care  to  its  Medicare  beneficiaries 
and  Medicaid  recipients;  over  50 
million  of  the  nation's  aged,  disabled, 
and  poor.  HCFA  must  also  ensure  that 
Medicare  beneficiaries  and  Medicaid 
recipients  are  aware  of  the  services  for 
which  they  are  eligible.  In  addition, 
HCFA  must  ensure  that  those  services 
are  accessible  and  of  high  quality. 

In  carrying  out  its  mission,  HCFA 
conducts  studies  and  projects  that 
examine  and  demonstrate  payment, 
coverage,  eligibility,  and  management 
alternatives  to  the  present  programs. 
HCFA  also  studies  the  impact  of  HCFA 
programs  on  health  care  costs,  program 
expenditures,  beneficiary  and  recipient 
access  to  services,  health  care  providers, 
and  the  health  care  segment  of  the 
American  economy. 

In  addition,  HCFA  monitors  national 
health  care  expenditures  and  prices  and 
provides  analyses  of  the  costs  of  current 
programs,  as  well  as  the  impact  of 
possible  legislative  or  administrative 
changes  in  the  programs.  HCFA's  Office 
of  Research  and  Demonstrations  (ORD) 
is  responsible  for  the  technical  aspects 


of  the  SBIR  Program  described  in  this 
section. 

This  notice  outlines  the  eligibility 
requirements  for  organizations  wishing 
to  participate  in  the  HCFA  SBIR 
Program  and  the  research  grant 
application  and  review  processes.  If  also 
provides  both  general  program 
information  as  well  as  specific  research 
topics  and  subtopics  that  may  be  of 
interest  to  small  business  concerns. 

Although  areas  of  special 
programmatic  interest  or  priority  are 
described  in  section  VII.  of  this  notice, 
we  will  consider  grant  applications  in 
any  area  within  the  field  of  health  care 
R&D  unless  otherwise  specifically 
excluded.  However,  we  are  not 
generally  interested  in  funding  the 
biomedical  or  clinical  projects  that  more 
appropriately  fit  the  mission  of  the 
National  Institutes  of  Health. 

B.  Eligibility 

Each  organization  submitting  a  grant 
application  under  our  SBIR  Program 
must  qualify  as  a  small  business 
concern.  "Small  business  concern"  is 
defined  in  section  U.F.  of  this  notice.  In 
determining  whether  an  applicant  is  a 
small  business  concern,  an  assessment 
will  be  made  of  several  factors, 
including  whether  it  is  organized  for 
profit,  whether  it  is  independently 
owned  and  operated,  and  whether  it 
meets  the  size  requirement  of  500  or 
fewer  employees.  Whether  the  size 
requirement  is  met  may  depend  on 
whether  the  applicant  organization  is 
affiliated  with  another  organization 
whose  employees,  when  added  to  those 
of  the  applicant  organization,  exceed 
500.  In  conducting  this  assessment,  all 
appropriate  factors  will  be  considered, 
including  common  ownership,  common 
management,  and  contractual 
relationships. 

Affiliation  exists  when  one  concern 
controls  or  has  the  power  to  control  the 
other,  or  there  is  third  party  control,  or 
an  identity  of  interest  between  or  among 
parties  exists  so  that  affiliation  may  be 
found.  Control  may  be  affirmative  or 
negative,  and  it  is  immaterial  whether  it 
is  exercised  so  long  as  the  power  to 
control  exists.  Indeed,  control  can  arise 
from  a  variety  of  circumstances.  One 
example  of  a  circumstance  that  could 
lead  to  a  finding  that  an  organization  is 
controlling,  or  has  the  power  to  control, 
another  organization  is  the  sharing  of 
common  office  space,  employees,  or 
other  facilities  (for  example,  laboratory 
space).  Although  access  to  special 
facilities  or  equipment  in  another 
organization  is  permitted  (as  in  cases  in 
which  the  SBIR  applicant  has  entered 
into  a  subcontractual  agreement  with 
another  institution  for  a  specific,  limited 


portion  of  the  research  project),  research 
space  occupied  by  an  SBIR  applicant 
must  be  space  that  is  not  generally 
shared  with  another  organization  and 
over  which  the  applicant  has  exclusive 
control.  When  there  is  an  indication  of 
sharing  of  common  employees,  a 
determination  will  be  made  on  a  case- 
by-case  basis  of  whether  the  sharing 
constitutes  control  or  the  power  to 
control. 

Additionally,  control  or  the  power  to 
control  is  generally  considered  to  exist 
when  "key  employees  of  one  concern 
organize  a  new  concern  and  serve  as  its 
officers,  directors,  principal 
stockholders,  and/or  key  employees, 
and  the  one  concern  is  fiimishing  or 
will  furnish  the  other  concern  with 
subcontracting  financial  or  technical 
assistance,  bid  or  performance  bond 
indemnification,  and/or  other  facilities, 
whether  for  a  fee  or  otherwise." 
Affiliation  can  also  arise  between  or 
among  two  or  more  persons  when  an 
identity  of  interest  exists,  such  as 
members  of  the  same  family  or  persons 
with  common  investments  in  more  than 
one  concern. 

All  SBIR  grant  applications  will  be 
reviewed  with  the  above  considerations 
in  mind.  Organizations  considering 
submitting  an  appHcation  are  referred  to 
the  SBIR  Program  Policy  Directive 
published  in  the  Federal  Register  on 
January  26,  1993  (58  FR  6144)  and  to  die 
regulations  set  forth  at  13  CFR  part  121 
for  further  guidance  regarding 
eligibility.  In  particular,  to  determine 
whether  affiliation  exists,  the  applicant 
should  also  refer  to  13  CFR  121.401  fnr 
the  definition  of  affifiation,  which  will 
be  used  as  HCFA's  guide  on  this  matter. 
If  it  appears  that  an  applicant 
organization  does  not  meet  eligibilitv 
requirements  with  respect  to  size,  HCFA 
will  request  a  size  determination  of  the 
organization  from  the  applicable  Small 
Business  Administration  (SBA)  regional 
office.  The  review  of  the  application  for 
scientific  merit  may  be  deferred  until  a 
definitive  response  is  furnished  by  SB,-\. 

Of  particular  concern  in  considering 
grant  awards  is  the  position  of  principal 
investigator.  We  wish  to  ensure  that 
support  is  furnished  to  a  carefully 
directed  working  group  led  by  an 
individual  personally  committed  to  the 
development  of  the  innovation. 
Accordingly,  we  are  adopting  the 
"principal  investigator"  concept  from 
42  CFR  part  52.  These  regulations  define 
the  term  "principal  investigator"  to 
mean  "a  single  individual  designated  bv 
the  grantee  in  the  grant  application  .  . 
who  is  responsible  for  the  scientific  and 
technical  direction  of  the  project."  (42 
CFR  52.2.)  In  order  to  meet  this 
standard,  the  principal  investigator's 
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primary  employment  must  be  with  the 
grant«f«  at  the  time  of  the  award  and 
remain  so  for  the  duration  of  the  project. 
Primary  employment  means  that  more 
than  one-half  of  the  principal 
investigator's  time  is  spent  in  the 
employment  of  the  small  business 
concern.  Primary  employment  wilh  a 
small  business  concern  precludes  full- 
time  employment  at  another 
organization. 

In  accordance  with  SBA's  SBIR 
Program  Poli«:y  Directive  published  in 
the  Federal  Register  on  January  26, 
1993  (58  FR  6144).  wt»  have  further 
restricted  the  definition  of  primary 
employment  of  the  principal 
investigator  to  accurately  reflect  HCFA's 
needs.  The  applicant  murt  declare  the 
principal  investigator's  empIovTnent, 
whether  paid  or  unpaid,  at  the  time  of 
application,  and  must  declare  all 
employment  relationships,  whether 
paid  or  unpaid,  that  the  principal 
investigator  is  expected  to  have  at  the 
time  the  SBIR  grant  awards  are  expected 
to  be  made  and  for  the  duration  of  the 
proposed  project.  In  the  event  that,  at 
the  time  of  application,  the  principal 
investigator — (1)  is.  or  expects  to  be.  a 
less-than-fuU-time  employee  of  the 
small  business  concern.  (2)  is.  or 
expects  to  be,  concurrently  employed  by 
another  organization,  or  (3)  gives,  or 
expects  that  he  or  she  may  give,  the 
appearance  of  being  concurrently 
employed  by  another  organization, 
whether  for  a  paid  or  unpaid  position, 
it  is  essential  that  documentation  be 
submitted  with  the  application  to  verify 
the  applicant's  eligibility  at  the  time  of 
the  award.  Thus,  if  the  principal 
investigator  is  also  employed  or  appears 
to  be  employed  by  an  institution  other 
than  the  applicant  organization  (for 
example,  a  university,  nonprofit 
research  institute,  or  a  company  other 
than  the  applicant  organization),  a  letter 
must  be  furnished  by  the  nonapplicant 
orgf  nization  confirming  that  the 
principal  investigator,  if  awarded  an 
SBIR  grant,  is.  or  will  become,  a  less- 
than  half-time  employee  of  the 
organization  and  wilt  remain  so  fur  the 
duration  of  the  SBIR  project.  If  the 
principal  invesligjitor  is  employed  by  a 
univejsity.  the  letter  must  be  furnished 
by  the  dean  of  the  school  or  the 
departmental  chairperson.  If  the 
principal  investigator  is  employed  by 
another  for-profit  organization,  the  letter 
must  be  signed  by  a  corporate  official. 
This  docunuintation  of  the  primary 
employment  of  the  principal 
investigator  is  required  for  every 
application  that  is  submitted,  even  ooe 
that  is  a  revision  of  a  previously 
submitted  appUcation.  In  the  event  that 


solicitation  of  this  docummtatioQ 
would  place  the  principal  investigators 
current  employment  in  jeopardy  should 
the  grant  award  not  be  made,  the 
applicant  may  delay  submission  of  the 
documentation,  provided  the 
documentation  is  submitted  no  later 
than  30  days  after  receiving  notice  of  a 
grant  award,  and  provided  that  the 
applicant  includes  a  statement  with  the 
grant  application  to  the  effect  that 
solicitation  of  the  documentation  at  this 
time  would  place  the  principal 
investigator's  current  employment  in 
jeopardy,  that  the  applicant  will  forward 
the  documentation  within  30  days  of 
receiving  notice  of  a  grant  award,  and 
that  the  apphcant  understands  that 
should  it  fail  to  provide  the 
documentation,  we  may,  at  our 
discretion,  immediately  suspend  or 
terminate  the  grant.  If  the  principal 
investigator  fails  to  furnish  adequate 
documentation,  the  application  may  be 
returned  without  review.  In  the  event  a 
grantee  is  required  to  submit 
documentation  of  the  principal 
investigator's  employment,  but  fails  to 
do  so  within  30  days  of  the  date  of  the 
notice  of  grant  award,  we  may 
immediately  suspend  or  terminate  the 
grant. 

For  both  Phase  I  and  Phase  11.  the 
research  or  R*D  must  be  performed  in 
its  entirety  in  the  United  States  (U.S.), 
that  is,  the  States,  territories,  and 
possessions  of  the  U.S.;  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands,  and  the 
District  of  Columbia. 

II.  Definitioas 

The  words  and  phrases  that  appear  on 
the  SBIR  application  form,  or  are 
needed  in  the  application  narrative,  are 
not  readily  d»fined.  Therefore,  for 
convenience  and  clarity,  we  have 
furnished  the  following  definitions, 
which,  except  as  noted,  are  taken  from 
SBA's  SBIR  ProgTKD  Policy  Directive 
that  implements  this  program  and  was 
published  on  January  26.  1993.  in  the 
Federal  Rs^er  (Sfi  FR  6144).  This 
poUcy  directive  requires  an  agency  to 
define  in  a  separate  section  whatever 
terms  it  uses  that  are  unique  to  either 
the  SBIR  Program,  a  specific  SBIR 
solicitation,  or  a  portion  of  the 
solicitation.  The  section  must  also 
include,  at  a  minimum,  specific  terms  as 
defined  in  the  policy  directive. 
Accordingly,  in  addition  to  the  terms 
required  by  the  pobcy  directive,  we  are 
also  defining  the  terms  "Contract"  and 
"Grant"  and  including  the  policy 
directive's  de&nitiun  of  the  term 
"Research  and  DevelopMnent." 


A.  Contract 

A  "contract  "  is  an  award  instrument 
estabUshing  a  binding  legal 
procurement  relationship  between  a 
funding  agency  and  the  recipient, 
obligating  the  latter  to  furnish  an  end 
product  or  service  and  binding  the 
agency  to  furnish  payment  for  the 
product  or  service. 

B.  Grant 

A  "grant"  is  a  fmancial  assistance 
mechanism  whereby  either  money  or 
direct  assistance,  or  both,  is  furnished  t  j 
carry  out  approved  activities. 

C.  Socially  and  Economically 
Disadx'antaged  Individual 

A  "socially  and  economically 
disadvantaged  individual"  is  defined  as 
a  member  of  any  of  the  following 
groups: 

•  Asian-Pacific  Americans, 

•  Black  Americans. 

•  Hispanic  Americans. 

•  Native  Americans. 

•  Subcontinent  Asian  Americans. 

D.  Socially  and  Economically 
Disadvantaged  Small  Business  Concern 

A  "socially  and  economically 
disadvantaged"  small  business  concern 
is  one — 

•  In  which  at  least  51  percent  is 
owned  by  one  or  more  socially  and 
economically  disadvantaged  individuals 
or,  in  the  case  of  any  publicly  owned 
business,  at  least  51  percent  of  the 
voting  stock  is  owned  by  one  or  more 
socially  and  economically 
disadvantaged  individuals:  and 

•  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  the  individuals. 

E.  Research  and  Development 

"Research  and  Development"  or  R&D 
is  defined  as  any  activity  that  is — 

•  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  studies; 

•  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  mee«  a  recognized  need; 
or 

•  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

F.  Small  Business  Concern 

At  the  time  mi  award  of  Phase  I  and 
of  Phase  II.  a  "small  business  concern 
is  one  that — 

•  Is  organized  for  profit, 
independently  o*vned  and  operated,  not 


dominant  in  the  field  of  operation  in 
which  it  is  proposing,  and  has  its 
principal  place  of  business  located  in 
the  U.S.; 

•  Is  at  least  5 1  percent  owned  or.  in 
the  case  of  a  publicly  owned  business, 
dt  least  51  percent  ofits  voting  stock  is 
owned  by  U.S.  citizens  or  lawfully 
admitted  permanent  resident  aUens;  and 

•  Has,  including  its  affiliafes 
("afniiaticn"  is  defined  in  13  C-FR 
121.401),  a  number  of  employees  (as 
defined  in  13  CFR  121.407)  not 
exceeding  500,  and  meets  the  other 
small  business  concern  size  regulation 
requirements  foimd  in  13  CFR  121. 
Business  concerns,  other  than 
investment  companies  licensed,  or  State 
development  companies  qualifying, 
under  the  Small  Business  Investment 
Act  of  1958  (15  U.S.C.  661  et  seq.),  are 
affiliates  of  one  another  when  either 
directly  or  indirectly  (1)  one  concern 
controls  or  has  the  power  to  control  the 
other,  (2)  a  third  pwrty  or  parties 
controls  or  has  the  power  to  control 
both,  or  (3)  an  identity  of  interest 
between  or  among  parties  exists  so  that 
affiliation  may  be  found.  Control  can  be 
exercised  through  common  ownership, 
common  management,  and  contractual 
relationships.  Business  concerns 
include,  but  are  not  limited  to,  any 
individual,  partnership,  corporation, 
joint  venture,  association,  or 
cooperative, 

G.  Subcontract 

A  "subcontract"  is  any  agreement, 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  government  funding  agreement 
awardee  calling  for  supplies  or  services 
required  solely  for  the  performance  of 
the  original  funding  agreement. 

//.  Women-Owned  Small  Business 

Conct:  < 

A  "women-owned  small  businf^ss 
concern"  is  a  business  that  is  at  least  51 
percent  owned,  controlled,  and  operated 
by  a  woman  or  women.  "Control"  is 
defined  as  exercising  the  power  to  make 
poHcy  decisions;  "operate"  is  defined  as 
l)eing  actively  involved  in  the  day-to- 
day management. 

III.  Preparation  of  Grant  Applications 

The  forms  and  instructions  will  be 
supplied  to  the  applicant  by  the  HCFA 
Grants  OfTicer  (see  the  ADDRESSES 
section  of  this  notice)  and  are  designed 
for  use  in  applying  for  SBIR  Phase  I  or 
Phase  II  n;search  grants.  The 
instructions  contain  the  SBA  policy 
directive's  guidelines  on  proposal 
«;ontenf  and  limitations. 

Potential  applicants  are  encouraged  to 
contact  the  SBIR  Coordinator  (.see  the 
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FOR  FURTHER  INFORMATION  CONTACT 
section  of  tliis  notice)  for  preapplication 
technical  assistance  and  for  more 
specific  information  on  the  research 
topics  described  in  section  VII.  of  this 
notice. 

Health  science  re.search  liforature  is 
available  at  academic  and  health  science 
libraries  and  Regional  Medical  Libraries 
through  a  network  supported  by  the 
National  Library  of  .Medicine.  A  fist  of 
Regional  Medical  Libraries  and 
information  about  network  services  may 
be  requested  from  the  Public 
Information  Office,  National  Library  of 
Medicine,  Bethesda,  Nfaryland  20894, 
telephone  (301)  49G-6308. 

Other  sources  that  provide  technol!)gy 
search  and  document  services  include 
the  organizations  hsfed  below.  They 
should  be  contacted  directly  for  service 
and  cost  information. 
National  Technical  Information  Ser\ice, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161,  (703)  487-4600 
NASA  Industrial  Applications  Center, 
University  of  Pittsburgh,  701  LIS 
Building.  Pittsburgh,  Permsylvania 
15280.(412)624-5211 
North  Carolina  Science  and  Technology 
Research  Center.  Post  Office  Box 
12235,  Research  Triangle  Park,  North 
Carolina  27709,  (919)  549-0671 
NASA/Florida  State  Technology 
Applications  Center,  State  University, 
System  of  Florida,  500  Well  Hall, 
Gainesville,  Florida  32611.  (904)  392- 
6626 
NASA/UK  Technology,  University  of 
Kentucky,  109  Kinkead  Hall. 
Lexington,  Kentucky  40506,  (606) 
257-6322    ' 
Aerospace  Research  Applications 
Center,  611  N.  Capitol  Avenue, 
Indianapohs,  Indiana  46204.  (317) 
262-5003 
Kerr  Industrial  Applications  Center. 
Southeastern  Oklahoma  St^te, 
University  Durant.  Oklahoma  74701. 
(405) 924-6822 

rV.  Submission  of  Grant  Applications 

Grant  applications  must  be  submitted 
to  the  HCFA  Grants  Officer  (see  the 
ADDRESSES  section  of  this  notice). 

The  following  schedule  applies  to  the 
receipt,  review,  and  award  of  SBIR 
applications: 

Receipt  date — December  9,  1994 
Technical  review — January  17, 1995 
Award  decisions — Febniary  10, 1995 
Approximate  award  date — Febniary  17, 

1995 

Applications  must  be  received  by 
December  9,  1994.  Applications  mailed 
through  the  U.S.  Postal  Service  or  a 
commercial  delivery  service  will  be  "on 
time"  if  they  are  received  or  postmarked 


on  or  before  December  9. 1994. 
Submissions  by  facsimile  (fax) 
transmission  will  not  be  accepted. 
Applications  that  do  not  meet  the  above 
criteria  will  be  considered  late 
applications.  Respondents  are  cautioned 
that  if  their  application  is  late,  it  will  be 
returned  without  reviev/. 

V.  Method  of  Selection  and  Evaluaiiao 
Criteria 

AI!  Phase  I  and  Phase  11  grant 
applications  will  be  evaluated  and 
judged  on  a  competitive  basis. 
Applications  will  be  screened,  and 
those  found  to  be  inadequate  for  review 
or  prc>graramatii:a]ly  unrelated  to 
HCFA's  mission  will  be  returned  to  the 
applicant.  Those  passing  the  screening 
will  be  reviewed  for  technical  and 
scientific  merit.  Each  application  will  be; 
judged  indiviuually,  as  described  in  this 
section.  HCFA  is  under  no  obligation  to 
fund  any  application  or  make  any 
specific  number  of  awards  in  a  given 
topic  area.  It  may  also  elect  to  fund  no 
projects  within  a  given  topic  area. 

A.  Review  Process 

Grant  applications  are  subject  to  a 
review  process  involving  two  sequential 
steps.  The  first  step  is  performed  by  a 
technical  review  panel  composed 
primarily  of  Federal  and  non-Federal 
professionals  selected  for  their 
competence  in  particular  fields.  The 
task  of  the  panel  is  to  evaluate 
applications  for  scientific  and  technical 
merit.  The  reviewers  furnish  a  number 
rating,  make  an  overall 
recommendation,  and,  on  occasion, 
make  highly  specific  recommendations 
related  to  the  scope,  direction,  and 
conduct  of  the  proposed  research.  The 
second  level  of  review  is  made  bv  the 
senior  management  of  HCFA's  ORD. 
ORD  management  decisions  are  baseti 
on  judgments  about  not  only  the 
technical  merit  cf  the  proposed 
resean:h.  but  also  its  rtilevance  to  our 
mission.  Generally,  HCFA  may  award  a 
grant  only  if  the  corresponding 
appUcation  has  been  recommended  for 
approval  by  the  panel.  However, 
applications  recommended  forapp,-ov;il 
are  not  automatically  funded. 

B.  Review  Criteria 

In  considering  the  scientific  and 
technical  merit  of  each  appUcation.  the 
following  criteria  and  weights  will  be 
used: 

•  The  soundness  and  technical  merit 
of  the  prfjposed  approacii — 35  percent. 

•  The  potential  of  the  research  for 
technological  innovation  including  the 
potential  for  commercial  application — 
30  percent. 
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•  The  qualifications  of  the  proposed 
principal  investigator,  support  staff,  and 
consultant — 20  percent. 

•  The  appropriateness  of  the  budget — 
10  percent. 

•  The  adequacy  and  suitabihty  of  the 
facilities  and  research  environment — 5 
percent. 

C.  Funding  Decisions 

When  making  funding  decisions.  ORD 
takes  into  consideration  the  following: 
(1)  ratings  resulting  from  the  technical 
evaluation  process,  (2)  program 
relevance,  and  (3)  applications. 

D.  Hf  lease  of  Grant  Application  Review 
Information 

Following  decisions  on  grant 
applications,  summary  statements  are 
mailed  with  a  disapproval  letter  to 
principal  investigators  whose  proposals 
have  not  been  accepted. 

E.  Submission  of  Similar  Grant 
Applications  by  the  Applicant 
Organization 

HCFA  discourages  the  submission  of 
more  than  one  grant  application 
submitted  by  the  same  applicant 
organization  with  essentially  the  same 
research  focus;  That  is.  a  product  or 
technology  that,  with  nonsubstantive 
modifications,  can  be  applied  to  a 
variety  of  purposes.  In  evaluating 
groupings  of  applications  with  a 
common  scientific  focus  or  objective, 
technical  review  groups  are  in  a 
position  to  easily  identify  multiple  grant 
applications  from  the  same  organization 
for  essentially  the  same  project.  In  these 
cases.  HCF'A  will  give  funding 
consideration  to  only  one  application. 

VI.  Considerations 

SBAs  SBIR  Program  Policy  Directive 
(58  FR  6144)  specifies  that  we  furnish 
the  following  information: 

A.  Awards 

•  There  will  be  approximately  10  to 
15  Phase  I  and/or  Phase  11  awards  in  FY 
•95. 

•  The  SBA  Program  Policy  Directive 
permits  the  payment  of  a  reasonable  fee 
or  profit  under  the  SBIR  program. 

B.  Reports 

The  grantee  organization  will  be 
required  to  submit  short  quarterly 
progress  reports,  a  complete  draft  final 
report,  and  a  final  report.  Additionally, 
a  financial  status  report  (SF-269A)  must 
be  submitted  to  the  HCFA  Grants  Officer 
annually.  The  award  will  specify  the 
schedule  for  these  reports  and  place  of 
delivery.. 


C.  Payment  Schedule 

Once  an  SBIR  grant  is  awarded,  the 
grantee  organization  will  receive 
information  and  forms  regarding 
requests  for  cash,  manner  of  payment, 
and  associated  reporting  requirements. 
Payment  may  be  made  on  a  cost- 
reimbursement  or  advance  basis.  Cost 
reimbursements  may  be  requested 
monthly,  quarterly,  or  at  other  periodic 
intervals.  Advance  payments  may  be 
requested  on  a  monthly  basis  only. 

D.  Limited  Rights  Information  and  Data 
1   Proprietary  Information 

Information  contained  in  an  unfunded 
grant  application  will  remain  the 
property  of  the  applicant.  HCFA  may, 
however,  retain  copies  of  all 
applications. 

If  proprietary  information  is  provided 
by  a  proposer  in  a  proposal  that 
constitutes  a  trade  secret,  proprietary, 
commercial  or  financial  information, 
confidential  personal  information  or 
data  affecting  the  national  security,  it 
will  be  treated  in  confidence,  to  the 
extent  permitted  by  law,  provided  this 
information  is  clearly  marked  by  the 
proposer  with  the  term  "confidential 
proprietary  information"  and  provided 
the  following  legend  appears  on  the  title 
page  of  the  proposal: 

For  any  purpose  other  than  to 
evaluate  the  proposal,  this  data  shall  not 
be  disclosed  outside  the  government 
and  shall  not  be  duplicated,  used,  or 
disclosed  in  whole  or  in  part,  provided 
that  if  a  funding  agreement  is  awarded 
to  this  proposer  as  a  result  of  or  in 
connection  with  the  submission  of  this 
data,  the  government  shall  have  the 
right  to  duplicate,  use,  or  disclose  the 
data  to  the  extent  provided  in  the 
funding  agreement.  This  restriction  does 
not  limit  the  government's  right  to  use 
information  contained  in  the  data  if  it  is 
obtained  from  another  source  without 
restriction.  The  data  subject  to  this 

restriction  are  contained  in  pages 

of  this  proposal. 

Any  other  legend  may  be 
unacceptable  to  the  Federal  government 
and  may  constitute  grounds  for 
removing  the  proposal  from  further 
consideration  and  without  assuming 
any  liability  for  inadvertent  disclosure. 
The  government  will  limit 
dissemination  of  the  information  to 
official  channels  only. 

2.  Title  to  Property 

Title  to  real  property,  equipment,  and 
supplies  acquired  by  a  for-profit 
recipient  under  a  financial  assistance 
award  or  subaward  will  vest,  upon 
acquisition,  in  the  Federal  government. 
However,  the  title  may  be  transferred  to 


the  awardee  upon  termination  of  the 
project  if  the  transfer  would  be  more 
cost-effective  than  our  recovery  of  the 
property.  It  is  recommended  that 
applicants  consider  leasing 
arrangements  whenever  possible.  HCFA 
will  generally  not  fund  projects  that 
require  the  acquisition  of  real  property, 
equipment,  or  supplies. 

3.  Rights  in  Data  Developed  Under  the 
SBIR  Grant 

Rights  in  data,  including  software 
developed  under  the  terms  of  any  grant 
resulting  from  an  application  submitted 
in  response  to  this  notice  will  remain 
with  the  grantee,  except  that  the  Federal 
government  will  have  the  limited  right 
to  use  the  data  for  internal  Federal 
government  purposes.  These  data  will 
not  be  released  outside  the  Federal 
government  without  permission  of  the 
grantee  for  a  period  of  4  years  from 
completion  of  the  project  from  which 
the  data  were  generated.  However,  at  the 
end  of  this  4-year  period  a  royalty-free 
license  will  exist  for  HCFA  to  use,  and 
to  authorize  others  to  use  on  its  behalf, 
these  data  for  Federal  government 
purposes.  At  this  time,  HCFA  is  also 
relieved  of  all  disclosure  prohibitions 
and  assumes  no  liability  for 
unauthorized  use  of  these  data  by  third 
parties.  This  notice  will  be  affixed  to 
any  reproductions  of  these  data,  in 
whole  or  in  part. 

4.  Copyrights 

With  prior  written  permission  of  the 
Grants  Officer,  the  awardee  may 
normally  copyright  and  publish 
(consistent  with  appropriate  national 
security  considerations,  if  any)  material 
developed  with  HCFA's  support.  HCFA 
receives  a  royalty-free  license  for  the 
Federal  government  and  requires  that 
each  publication  contain  an  appropriate 
acknowledgment  of  agency  suj'port  and 
a  disclaimer  statement. 

5.  Patents 

Small  business  concerns  may 
normally  retain  the  principal  worldwide 
patent  rights  to  any  invention  developed 
with  HCFA  support.  The  Federal 
government  receives  a  royalty-free 
license  for  Federal  government  use. 
reserves  the  right  to  require  the 
patentholder  to  license  others  in  certain 
circumstances,  and  requires  that  anyone 
exclusively  licensed  to  sell  the 
invention  in  the  U.S.  must  normally 
manufacture  it  substantially  in  the  U.S. 
To  the  extent  authorized  by  35  U.S.C. 
205.  the  government  will  not  make 
public  any  information  disclosing  a 
government-supported  invention  for  a  4- 
year  period  to  allow  the  awardee  a 
reasonable  time  to  pursue  a  patent. 


E.  Profit  or  Fee 

Absent  a  statutory  prohibition, 
payment  of  a  reasonable  fee  or  profit 
will  be  made  under  the  SBIR  program 
(58  FR  6144).  Because  the  regulations 
set  forth  at  45  CFR  74.705,  which 
provide  that  no  profit  or  fee  will  be 
furnished  to  for-profit  organizations 
through  grants,  do  not  invoke  a  statutory 
prohibition  on  paying  a  fee  or  profit,  the 
SBA's  policy  directive  applies  to  these 
SBIR  grants. 

F.  Joint  Ventures  and  Limited 
Partnerships 

Joint  ventures  and  limited 
partnerships  are  eligible  provided  the 
entity  created  qualifies  as  a  small 
business  concern  in  aa.ordance  with  the 
definition  included  in  this  notice. 

G.  Performance  of  Research  and 
Analytical  Work  by  the  Applicant 
Organization 

In  Phase  I,  a  minimum  of  two-thirds 
or  67  percent  of  the  research  or 
analytical  effort  must  be  carried  out  by 
the  small  business  concern;  that  is, 
consultant  fees  and  contracts  to  a  third 
party  for  portions  of  the  scientific  or 
technical  effort  may  not  exceed  33 
percent  of  the  total  proposed  budget. 

In  Phase  II,  a  minimum  of  one-half  or 
50  percent  of  the  research  or  analytical 
effort  must  be  carried  out  by  the  small 
business  concern;  that  is,  consultant 
fees  and  contracts  to  a  third  party  for 
portions  of  the  scientific  or  technical 
effort  may  not  exceed  50  percent  of  the 
total  proposed  budget. 

//.  Terms  and  Conditions  of  Awards 

Upon  acceptance  of  a  grant,  the 
awardee  must  comply  with  the  terms 
and  conditions  contained  or  referenced 
in  the  Notice  of  Grant  Award  document. 
The.se  terms  and  conditions, 
constituting  legal  requirements  imposed 
on  a  grantee  by  statute,  regulations, 
administrative  policy,  or  the  award 
docum*?iit  itself,  comprise  the  follov\ing 
"standar  I"  and  "special"  provisions: 

•  Standard  Provisions — Tenns  and 
conditions  required  as  part  of  each 
Notice  of  Grant  Award. 

1.  SBIR  Grant  program  legislation:  the 
Small  Business  Innovation  Development 
Act  of  1982  (Public  Law  97-219):  SBIR 
Program  Extension  (Public  Law  99-443); 
the  SBA  Reauthorization  and 
Amendment  Act  of  1988  (Public  Law 
100-590);  and  the  Small  Business 
Research  and  Development 
Enhancement  Act  of  1992  (Public  Law 
102-564). 

2.  The  SBA's  Small  Business 
Innovation  Research  Program  Policy 
Directive  publi.shed  in  the  Federal 


Register  on  January  26,  1993  (58  FR 
6144). 

3.  Regulations  set  forth  at  13  CFR  part 
121. 

4.  The  inclusion  of  special  terms  and 
conditions,  if  any  (see  below). 

5.  Regulations  set  forth  at  45  CFR  part 
74  (Administration  of  Grants). 

•  Special  Provisions — Additional 
terms  and  conditions  judged  necessary 
to  attain  the  objectives  for  which  the 
grant  is  being  made,  to  facilitate  post- 
award  administration  of  the  grant,  to 
conserve  grant  funds,  or  to  otherwise 
protect  the  interests  of  the  Federal 
govenmienL 

1.  Requirement  for  written  progress 
reports  and  due  dates. 

2.  Requirement  for  a  draft  final  report 
and  due  date. 

3.  The  availability  of  the  HCFA 
Project  Officer. 

4.  Grantees'  responsibilities  with 
respect  to  information  contained  in 
technical  documents. 

5.  HCFA's  rights  to  suspend  or 
terminate  the  grant 

6.  Protection  of  individually 
identifiable  data. 

7.  Grantees'  responsibilities  with 
respect  to  presentation  of  information. 

8.  Key  personnel. 

9.  Submission  of  data  to  the  Federal 
government. 

10.  Submission  of  items  developed  to 
the  Federal  government. 

11.  Other  special  terms  and 
conditions  that  are  appropriate  to  the 
circumstances  of  the  individual  award. 

The  grant  must  be  administered  in 
accordance  with  the  following 
regulations: 
13  CFR  Part  121— Small  Business  Size 

Regulations 
42  CFR  Part  52— Grants  for  Research 

Projects 
45  CFR  Part  46— Protection  of  Human 

Subjects 
45  CFR  Part  74 — Administration  of 

Grants 
45  CFR  Part  80 — Nondiscximination 

Under  Programs  Recuivine  Federal 

Assistance  Through  the  DhiilS 

Effectuation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964 
45  CI-'R  Part  84 — Nondiscrimiudtion  of 

the  Basis  of  Handicap  in  Programs 

and  Activities  Receiving  Federal 

Financial  Assistance 
45  CFR  Part  91 — Nondiscrimination  on 

the  Basis  of  Age  in  HHS  Programs  or 

Activities  Receiving  Federal  Financial 

Afsistance. 

/.  Cost  Shoring 

Cost  sharing  is  not  required  nor  will 
it  be  an  evaluation  factor  in 
consideration  of  the  proposal.  Howex'er, 
due  to  the  special  nature  of  the  SBIR 


Program,  the  applicant  may  choose  to 
share  the  costs  of  a  project.  This  may  be 
done  through  cash  or  in-kind 
contributions.  Most  frequently,  we 
expect  that  the  applicant  will  contribute 
more  labor  or  use  unreimbursed 
equipment  as  the  applicant's  share. 

/.  Additional  Information 

This  Federal  Register  notice  is 
intended  for  informational  purposes  and 
reflects  current  planning.  If  there  is  any 
inconsistency  between  the  information 
contained  in  this  notice  and  the  t»Tms 
of  any  resulting  SBIR  grant,  the  terms  of 
the  grant  are  controlling. 

Before  award  of  an  SBIR  grant,  HCFA 
may  request  the  applit.ant  to  submit 
certain  organization,  management, 
personnel,  and  financial  inJormation  in 
order  to  ensure  responsibility  of  the 
applicant. 

"The  Federal  government  is  not 
responsible  for  any  monies  e\ppnd<»d  by 
the  applicant  before  the  award  of  any 
grant. 

This  notice  is  not  an  offer  by  HCFA 
and  does  not  obligate  HCFA  to  make 
anv  specific  number  of  awards. 

the  SBIR  Program  is  not  a  substitute 
for  HCFA's  existing  unsolicited 
proposal  mefjhanisms,  and  unsolicited 
proposals  will  not  be  accepted  under 
either  Phase  I  or  Phase  II  of  the  SBIR 
F^oeram. 

The  applicant  may  be  requL-od  to 
certify  that  he  or  she  has  not  previously 
been  paid,  nor  is  currently  being  paid, 
for  essentially  equivalent  work  by  an 
agency  of  the  Federal  government.  If  a 
grant  is  made  under  this  notice  for  a 
project,  some  of  whose  elements. are 
being  supported,  or  will  be  supported, 
by  another  Federal  agency,  HCFA  and 
the  applicant  will  negotiate  a  budget 
that  reflects  the  elimination  of  any 
overlapping  support. 

This  program  is  not  covered  by 
Executive  Order  12372, 
■'Intergovcranient  Review  of  Federal 
Programs."  Executive  Order  12372 
provides  for  a  State  clearinghouse  in 
each  State  to  review  Federal  programs. 
Research  grants  are  exempt  from  this 
review 

VII.  Research  Topic  Areas 

This  noHce  invites  SBIR  Phase  1 
applications  in  the  following  an^as.  The 
topics  are  defined  in  general  terms. 
They  are  intended  to  indicate  where  we 
believe  we  can  properly  offer  assistance 
in  the  development  of  innovative 
technology.  ORD  will  consider  any  idea 
that  is  within  the  general  subject  of  a 
topic.  In  addition,  ORD  will  review  any 
idea  that  is  within  the  general  pur\  iew 
of  HCFA,  as  described  in  section  I.  of 
this  notice.  Applicants  are  reminded 
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that  the  overall  intent  of  the  HCFA  SBIR 
Program  is  to  provide  assistance  to  the 
development  of  products  and  processes 
that  have  commercial  potential  and  not 
to  the  acquisition  of  products  for 
HCFA's  own  use. 

A.  High  Quality  and  Effective  Care 

HCFA  invites  ideas  that  would 
develop  products  to  assist  all 
participants  in  health  care  in  assessing 
and  monitoring  the  quality  of  care  and 
level  of  care  being  furnished  to  patients. 
Projects  should  aim  to  develop  tools  for 
health  care  professionals,  providers,  and 
managers  that  permit  them  to  examine 
patterns  of  services  being  delivered,  and 
the  health  and  social  outcome  of  those 
services.  Projects  that  would  assist 
private  organizations  in  developing 
patient  guidelines  and  in  conducting 
technology  assessments  are  of  interest. 
These  tools  should  provide  a  way  to 
monitor  and  measure  the  delivery  of 
health  services  and  the  outcomes  of 
those  services.  They  should  also  make 
possible  a  judgment  about  the  quality  of 
the  care,  the  effectiveness  of  the  care,  or 
both.  The  technical  efficiency  with 
which  care  is  delivered  and  the 
appropriateness  of  the  overall  outcome 
for  the  patient  should  be  addressed. 

B.  Management  of  Ambulatory  Sen'ices 

HCFA  invites  ideas  that  would 
develop  tools  to  monitor,  assess,  and 
control  overutilization  and 
underutilization  of  ambulatory  services 
and  products  at  all  levels  of  the  health 
care  system.  Apart  from  the  inflation  in 
the  cost  of  each  ser\'ice.  a  significant 
cause  of  the  rising  cost  of  health  care 
services  is  excessive  utilization. 
Traditionally,  utilization  review 
techniques  have  been  applied  to  high 
cost,  acute  services,  such  as  surgery  and 
hospitalizations.  We  wish  to  focus  on 
physician  services  and  other  ambulatory 
services  and  products,  for  example, 
drugs,  medical  equipment,  and  testing. 
HCFA  invites  applications  related  to 
services  or  products  commonly 
associated  with  Medicare  beneficiaries 
and  Medicaid  recipients,  who  are 
primarily  the  aged,  the  poor,  the 
disabled,  and  persons  with  end-stage 
renal  disease.  Techniques  to  be  explored 
involve  systems  both  for  retrospective 
utilization  pattern  review  and  for 
managing  prospective  interventions  in 
individual  physician  or  beneficiary  and 
recipient  service  or  product  use.  This 
area  also  includes  broader  management 
tools,  based  on  information  derived 
from  utilization  review,  that  promote  or 
ensure  more  efficient  and  effective 
service  delivery. 


C.  Beneficiary  Information  and 
Assistance 

HCFA  invites  ideas  that  may  make  the 
Medicare  and  Medicaid  programs 
understandable  to  beneficiaries  and 
recipients  and  that  provide  assistance  to 
these  individuals  in  their  attempts  to 
deal  with  the  programs.  Potential 
program  users  (Medicare  beneficiaries 
and  Medicaid  recipients)  need  to 
understand  when  they  are  eligible,  what 
services  or  products  are  covered,  and 
what  their  rights  and  responsibilities  are 
within  each  program.  An  e.xample 
would  be  an  information  project  that 
would  assist  health  care  consumers, 
including  Medicare  beneficiaries  and 
Medicaid  recipients,  by  providing 
aggregate  data  on  provider  performance 
and  utilization  trends,  discrete  price 
information,  and  information  on  related 
copayments,  etc.;  in  a  sense,  a  "Blue 
Book  for  Consumers."  Another  example 
is  obtaining  payment  for  claims,  one  of 
the  most  frequent  problems  encountered 
by  Medicare  beneficiaries.  The  process 
of  dealing  with  Medicare's  fiscal 
intermediaries  and  carriers  is  difficult 
for  many.  Tools  that  would  ease  this 
process  would  be  welcome. 
Beneficiaries  also  need  to  be  able  to 
decide  whether  they  should  join,  or  exit 
from,  a  health  maintenance 
organization,  and  the  advantages  and 
disadvantages  of  the  decision. 
Beneficiaries  need  to  understand  what 
consaderations  to  take  into  account 
when  long  term  care  is  a  possibility. 
Similarly,  beneficiaries  need  to  be 
assisted  in  the  decision  about  the 
purchase  of  health  insurance  in  addition 
to  Medicare.  HCFA  invites  ideas  in 
beneficiary  communication  and 
assistance  approaches  that  are  tailored 
to  special  populations  (such  as 
significant  demographic,  sociocultural. 
or  disease-related  groups  of 
beneficiaries),  as  well  as  approaches 
that  could  be  used  by  supplemental 
health  benefit  program  sponsors  (for 
example,  employers  and  unions)  in 
assisting  Medicare-eligible  retirees. 
Applicants  v\  ho  are  considering  this 
topic  should  understand  that  the  SBIR 
Program  generally  seeks  to  support  the 
development  of  commercially  viable 
products  and  that  there  is  already  a  fair 
amount  of  existing  commercial  activity 
in  this  area. 

D.  Program  Efficiencies  and 
Improvement 

The  existing  systems  for  health  care 
delivery  and  financing  have  undergone, 
and  are  continuing  to  undergo,  changes 
due  to  new  technology,  legislation, 
regulation,  and  market  forces.  Major 
payers  for  health  care  are  continually 


studying  the  feasibility  of  new 
approaches  to  improving  the 
management  of  care,  the  delivery  of 
care,  and  financing.  Therefore,  HCFA 
invites  applications  that  focus  on  tools 
to  assist  in  the  goal  of  improved 
management  of  the  Medicare  and 
Medicaid  programs.  The  term 
management  is  used  in  a  broad  sense. 
These  could  be  tools  that  are  directed 
toward  providers  who  furnish  services 
or  products  to  Medicare  beneficiaries  or 
Medicaid  recipients,  organizations  that 
handle  the  financing  of  care, 
organizations  that  oversee  the  quality  of 
services  and  products,  or  the 
beneficiaries  and  recipients  themselves, 
and  State  and  local  organizations  that 
deal  primarily  with  Medicare  and 
Medicaid  populations. 

HCFA  will  consider  any  innovative 
idea  that  appears  to  have  the  potential 
for  improving  the  programs  for  any  of 
the  several  parties  involved,  and  that 
has  a  potential  for  sale  in  the  normal  or 
commercial  market.  An  example  of  an 
innovative  idea  is  the  development  of 
improved  computer-  based  case 
management  systems  for  community 
care  services.  Case  management 
programs  are  commonly  being  used  to 
coordinate  community-based  care  for 
frail  elderly  and  other  populations 
under  Medicaid  and  other  programs. 
Automated  systems  use  client  eligibility 
and  assessment  information  to  assist 
case  management  agencies  in  preparing 
appropriate  plans  of  care  based  on  the 
client's  condition  and  select  service 
providers.  These  systems  would  also 
interface  with  service  approval  or 
financial  or  billing  systems  to  improve 
the  cost-efficiency  of  case  management 
programs.  Proposed  systems  should 
complement  or  integrate  existing 
mandated  HCFA  instruments 
(particularly  functional  assessment 
tools,  minimum  data  sets,  discharge 
planning,  etc.).  Redundant  instruments 
will  not  be  considered  for  funding. 

£.  Other  Health  Care  RaD 

We  encourage  small  business 
concerns  to  submit  applications  for 
proposed  research  in  any  area  within 
the  field  of  health  care  R&D. 

VIII.  Other  Required  Information 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  Pubhc  Law  97-219.  96  Stat. 
217-221;  PublicL^w  99-443.  100  Stat.  1120; 
Sec.  108,  Public  Law  100-590.  102  Stat. 
2989.  2994;  Public  Law  102-564,  106  Slat. 
4249  (15  U.S.C.  638  (e)  through  (m)). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Care  Financing 
Research.  Demonstration  and  Experiments) 

Dated:  June  21,  1994. 
Bruce  C.  Vladeck, 

Administrator,  Health  Cars  Financing 
Administration. 

jFR  Doc.  94-24349  Filed  9-30-94:  8:45  am) 
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National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  the  Board  of  Scientific 
Counselors 

Pursuant  to  Pub.  L.  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  November  2- 
4,  1994.  National  Institutes  of  Health, 
Building  5,  Room  127.  Bethesda. 
Maryland  20892.  This  meeting  will  be 
open  to  the  public  on  November  2  from 
7  p.m.  to  9:30  p.m.  ami  November  3 
from  9  a.m.  to  12  noon  and  2  p.m.  to  5 
p.m.  The  open  portion  of  the  meeting 
will  be  devoted  to  scientific 
presentations  by  various  laboratories  of 
the  NIDDK  Intramural  Research 
Program.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public  on 
November  2  from  6:30  p.m.  to  7  p.m. 
and  from  9:30  p.m.  to  10:30  p.m.; 
November  3  from  12  noon  to  2  p.m.  and 
5  p.m.  to  6  p.m.  and  on  November  4 
from  9  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  intramural  programs  and 
projects  conducted  by  the  NIDDK. 
including  consideration  of  personnel 
qualifications  and  performance,  th«! 
competence  of  individual 
investigations,  and  similar  items, 
disclo.sure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Summaries  of  the  meeting  and  rosters 
of  the  members  will  be  provided  by  the 
Committee  Management  Office. 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases.  Building 
31,  Room  9A19,  Bethesda,  Maryland 
20892.  For  any  further  information,  and 
for  individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Allen  Spiegel,  Scientific 
Review  Administrator,  Board  of 
.Scientific  Counselors,  Nationa 
Institutes  of  Health,  Building  10.  Kooni 


9N-222,  Bethesda,  Marvland  20892. 
(301)  496-4128,  two  we'eks  prior  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endof.rine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health.) 

Dated:  September  26,  1994. 
Susan  K.  Feldman, 

Committee  Management  Officer,  XIH 

IFR.  Doc.  94-24326  Filed  ^30-94:  8  45  amj 
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Public  Health  Service 

Availability  and  Request  tor  Comment 
on  the  Healthy  People  2000  Midcourse 
Revisions 

summary:  The  U.S.  Public  Health 
Ser\  ice  of  the  Department  of  Health  and 
Human  Services  has  developed  and  is 
requesting  public  comment  on  the  Draft 
for  Public  I^eview  and  Comment: 
Healthy  People  2000  Midcourse 
Revisions.  This  set  of  national  health 
objectives  was  first  published  in  1990. 
As  the  midpoint  of  the  decade 
approaches,  new  science,  new  data,  and 
new  information  are  available  to  b«» 
incorporated  into  the  nation  s 
prevention  agenda.  The  re\  isions  take 
the  form  of  proposed  new  objectives, 
new  special  population  subobjectives, 
changes  in  language,  and  target 
revisions.  The  proposals  reflect  the 
availability  of  new  information  or 
scientific  findings  on  prevention  and 
new  data  indicating  disparities  in  health 
status  among  special  populations.  The 
proposed  revisions  are  printed  within 
the  context  of  the  Healthy  People  2000 
objectives  published  in  1990. 
DATES:  Written  comments  must  be 
postmarked  or  submitted  by  close  of 
business  November  30,  1994. 
ADDRESSES:  Requests  for  copies. of  the    . 
Draft  for  Public  Review  and  Comment: 
Healthy  People  2000  Midcourse 
Revisions  can  be  faxed  to  (2nj)  205- 
9478.  or  mailed  to:  Deputy  .Assistant 
Secretary  for  Health  (Disease  Prevention 
and  Health  Promotion),  U.S.  Public 
Health  Service,  Department  of  Health 
and  Human  Services,  330  C  Street.  S.W., 
Room  2132.  Washington,  DC.  20201. 
('omments  should  be  sent  to  the  same 
address.  Comments  should  be  submitted 
as  follows:  An  original  of  the  comments 
and  3  copies  should  be  submitted, 
typewritten  if  possible.  Submissions  on 
low-density  S'A 'computer  disks,  using 
WordPerfect  5.1  are  also  encouraged. 
Comments  should  clearly  identify  \hi> 
objective(s)  to  which  they  are  directed 
and.  if  possible,  comments  for  different 


priority  areas  (chapters)  should  be 
provided  on  separate  pages  to  facilitate 
their  distribution  to  the  appropriate  lead 
agencies. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Kane  or  Debbie  Maiese,  Office  of 
Disease  Prevention  and  Health 
Promotion.  U.S.  Public  Health  Service. 
330  C  Street,  S.W.,  2132  Switzer, 
Washington.  D.C.  20201,  Telephone 
(202) 205-8583. 

SUPPLEMENTARY  INFORMATION 

Background  of  Health  People  2000 

The  Public  Health  Service  (PHS). 
Department  of  Health  and  Human 
Services,  has  led  a  nationwide  process 
to  formulate  and  monitor  national 
disease  prevention  and  health 
promotion  objectives  since  1980.  The 
year  2000  objectives  build  upon  the 
1990  objectives  effort,  which  was 
initiated  in  1979  with  the  publication  of 
Health  People:  The  Surgeon  General's 
Report  on  Health  Promotion  and 
Disease  Prevention,  which  led  to  the 
1980  publication.  Promoting  Health/ 
Preventing  Disease:  Objectives  for  the 
Nation. 

The  Public  Health  Service  lead 
agencies  for  the  22  Healthy  People  2000 
priority  areas  have  developed  the 
revision  proposals  that  are  now  made 
available  for  public  review  and 
comment.  Public  comment  will  be 
considered  by  the  appropriate  lead 
agency.  The  Office  of  Disease 
Prevention  and  Health  Promotion,  in  the 
Office  of  the  Assistant  Secretarv  of 
Health,  serves  as  the  overall  coordinator 
for  the  dissemination  and  processing  of 
the  public  comments. 

A  new  PHS  report.  Healthy  Peoplr 
2000  Midcourse  Review  and  Revisions. 
featuring  the  final  revisions  and  a  status 
report  on  progress  in  achieving  targets 
for  the  vear  2000.  will  be  published  in 
1995. 

Dated:  Sfj.tirmber  26.  1994. 

)o  Ivey  Bouflbrd, 

Prinnpal  Di^putv  Assistant  Secreton'  fnr 
Hfulth. 

IFR  Dot    94-24365  Filed  »- 30-94:  8  4.S  .tmi 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  R-94-1529;  FR-2810-N-05J 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration,  111  0 
ACTION:  Notice. 
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SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  IDepartment  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  by  November  2.  1994. 
Comments  should  refer  to  the  proposal 
by  name  and  should  be  sent  to:  Joseph 
F.  Uckey.  Jr.,  OMB  Desk  Officer.  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
[department  has  submitted  the  proposal 


for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  appUcable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Aiithorit>-:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  US  C  3507;  Section  7(d) 
of  the  IDepartment  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Dated:  September  7. 1994. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  o.-id  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Section  5(h) 
Homeownership  Program  for  Public  and 
Indian  Housing  (FR-2810). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Housing  Authorities  (HAs).  after 
consulting  with  residents,  prepare  and 
submit  a  homeownership  plan  to  HUD. 
The  plan  has  to  meet  certain  HUD 
criteria.  The  information  provided  by 
HAs  will  be  used  by  HUD  to  ensure  that 
they  are  complying  with  the 
requirements  imposed  by  Section  5(h)  of 
the  Housing  Act  of  1937. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households.  State  or  Local  Goveriunents 
and  Non-Profit  Institutions. 

Frequency  of  Submission: 
Recordkeeping  and  Annually. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 

tlOUfS 


Information  Collection 
Recordkeaptrig 


50 
50 


Varies 
100 


3,800 
5.000 


Total  Estimated  Burden  Hours:  8.800. 

Status:  New. 

Contact:  Wayne  Hunter.  HUD.  (202) 
708-4233.  Joseph  F.  Lackey.  Jr..  OMB, 
(202) 295-7316. 

Dated:  September  7. 1994. 

|FR  Doc  94-24329  Filed  9-30-94;  8  45  ami 

BILLING  COOC  4?10-01-M 

[Docket  No.  R-«4-1734;  FR  3118-N-03] 

Submission  of  Proposed  Information 
Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTtON:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  l)een  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subjc^ct  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notica  Comments  should 


refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  De}>artment  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms  Weaver 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Re<luction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 


of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  .ind  Urban 
Development  Act.  42  U.S.C  3535(d). 

Dated:  September  8,  1994 

David  S.  Cristy, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  O.MB 

Proposal:  Requirement  for 
Affirmatively  Furthering  Fair  Housing 


in  the  Community  Development  Block 
Grant  Program  (FR-3118). 

Office:  Fair  Housing  and  Equal 
Opportunity. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  is  needed  so  that 


State  and  entitlement  grantees  can  fulfill 
their  certifications  to  affirmatively 
further  fair  housing  under  the 
Community  Development  Block  Grant 
(CDBG)  program  and  the 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  program. 


Form  Number:  None. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission: 
Recordkeeping  and  Annually. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Information  Collection 
Recordkeeping 


850 
850 


18.76 
52 


Burden 
hours 

15.950 
44.000 


Total  Estimated  Burden  Hours: 
59.950. 

Status:  New. 

Contact:  Leon  M.  Garrett,  HUD.  (202) 
708-2740,  Joesph  F.  Lackey.  Jr..  OMB, 
(202) 395-7316. 

Dated:  September  8,  1994. 
:FR  Doc.  94-24330  Filed  9-30-94;  0:45  am) 
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^Docket  No.  R-94-1747;  FR  3730-N-02J 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackev,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  title  of  the  information 
collection  proposal;  (2)  the  office  of  the 
agency  to  collect  the  information;  (3)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (4) 
the  agency  form  number,  if  applicable; 
(5)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (6)  how 
frequently  information  submissions  will 
be  required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  rebponse;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Set  tion  7Ui] 
t{  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  7, 1994. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Monogemtnt 
Division. 

Proposal:  Electronic  Transmission  of 
Required  Family  Data  for  Public 
Housing,  Indian  Housing,  and  Section  8 
Rental  Certificate,  Rental  Voucher,  and 
Moderate  Rehabilitation  Programs  (FR- 
3730). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
purpose  of  this  information  collection  is 
to  have  projects  administered  under  the 
public  housing.  Indian  housing,  and 
Section  8  Certificate.  Rental  Voucher, 
and  Moderate  Rehabilitation  programs 
submit  certain  data  electronically  to 
HUD  in  a  HUD  prescribed  format.  For 
housing  agencies  (HAs)  that  are  not 
already  automated  or  who  determine 
that  automation  is  not  cost-effective, 
transmission  of  the  data  through  the  use 
of  a  service  bureau  is  permitted. 
Electronic  transmission  is  necess,Trv 
because  the  manual  submission  of  Hl.'D 
forms  has  become  a  burden  to  HAs  and 
to  HUD. 

Form  Number:  HUD-50058 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Monlh!> 

Reporting  Burden: 


Form  HUD-50058 


Number  of  Re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Form  HUD-50058 


4.500 


916.5 


2.062,125 


Total  Estimated  Burden  Hours: 
2,062,125. 

Status:  Revision. 

Contact:  Earl  Simons,  HUD,  (202) 
708-0744,  Joseph  F  Lackey,  Jr.,  OMB 
(202) 395-7416. 


Dated:  September  7,  1994. 

|FR  Doc.  94-24331  Filed  9-30-94:  8  45  ami 
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[Docket  No.  N-94-3820] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration,  HUD 
ACTION:  Notice. 
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SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  l>een  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  he  sent  to:  Joseph  F.  Lackey.  Jr.. 
OMB  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building.  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington.  EX:  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
e.xtension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperv»rork 
Reduction  Act,  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  September  13. 1994. 
David  S.  Cristy, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Proposal:  Single  Family  Housing 
Mortgage  Assignment  Program. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  provided  on  these  forms 
will  be  used  to  make  decisions 
regarding  assignment  of  troubled  HUD- 
insured  mortgages  from  the  current 
mortgagee  to  HUD.  Acceptance  into  this 
assignment  process  provides  the 
homeowner  the  opportunity  to  avoid 
foreclosures  on  their  mortgage. 

Form  Number:  HUD-92068F.  92203. 
92207.  92208. and  92212. 

Respondents:  Individuals  or 
Households  and  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission :  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Collection 


57.000 


3.38 


.31 


59.593 


Total  Estimated  Burden  Hours: 
59.593. 

Status:  Revision. 

Contact:  Joseph  C.  Bates.  HUD.  (202) 
708-3680.  Joseph  F.  Lackey.  Jr.,  OMB, 
(202)395-7316. 

Dated:  September  13.  1994. 

|FR  Doc.  94-24332  Filed  9-30-94:  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Garrison  Diversion  Unit  Federal 
Advisory  Council  Meeting 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Garrison  Diversion  Unit 
Federal  Advisory  Council  established 
under  the  authority  of  the  Garrison 
Diversion  Unit  Reformulation  Act  of 
1986  (Public  Law  99-0294.  May  12, 
1986).  The  meeting  is  open  to  the 
public.  Interested  persons  may  make 


oral  statements  to  the  council  or  may 
file  written  statements  for  consideration. 

DATES:  The  Garrison  Diversion  Unit 
Federal  Advisory  Council  will  meet 
from  8  a.m.  to  5  p.m.  on  Thursday, 
October  13.  1994. 

ADDRESSES:  The  meeting  will  be  held  at 
the  North  Dakota  Game  and  Fish 
Department  Office,  Lonctree 
Headquartors.  Rural  Route  2.  Box  32, 
Harvey,  North  Dakota.  The  office  is 
located  5  miles  south.  8  miles  west,  and 
V2  mile  north  of  Harvey. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Grady  Towns.  Ecological  Services,  at 
(303) 236-8186. 

SUPP1.EMENTARY  INFORMATION:  The 
Garrison  Diversion  Unit  Federal 
Advisory  Council  will  consider  and 
discuss  subjects  such  as  the  Garrison 
Diversion  Unit  project  update  and 
wildlife  budget  and  approaches  to 
Lonetree  land  acquisition  and  Kraft 
Slough  acquisition  and  development 
status. 

Dated:  September  27.  1994. 
Joseph  ].  Webster. 
Acting  Regional  Director. 
|FR  Doc  94-24448  Filed  9-30-94:  8:45  ami 
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Bureau  of  Land  Management 
[NV-930-^210-05;  N-59206;  4-00154] 

Realty  Action:  Non-Competitive  Sale  of 
Public  Lands 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Non-Competitive  Sale  of  Public 

Lands  in  Clark  County,  Nevada. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  sale  utilizing  non- 
competitive procedures,  at  not  less  than 
the  fair  market  value.  Authority  for  the 
sale  is  Section  203  and  Section  209  of 
P.L.  94-579.  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1713  and  43  U.S.C.  1719. 

Mount  Diablo  Meridian.  Nevada 

T.  20S.,R.  60E.. 

Section  33,  Lots  69  and  70. 
containing  5  acres,  more  or  less. 

This  parcel  of  land,  situated  in  Las 
Vegas,  NV.,  is  being  offered  as  a  non 
competitive  sale  to  Unicom 
Broadcasting,  Inc.  This  land  is  not 
required  for  any  federal  purposes.  The 
sale  is  consistent  with  current  Bureau 


planning  for  this  area  and  would  be  in 
the  public  interest. 

In  the  event  of  a  sale,  conveyance  of 
the  available  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  mineral  interests  being 
offered  for  conveyance  have  no  known 
mineral  value.  Acceptance  of  a  direct 
sale  offer  will  constitute  an  application 
for  conveyance  of  those  mineral 
interests.  The  applicant  will  be  required 
to  pay  a  S50,00  nonreturnable  filing  fee 
fur  conveyance  of  the  available  mineral 
interests. 

The  patent,  when  issued,  will  contain 
the  following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  Oil,  gas.  sodium,  potassium  and 
saleable  minerals,  and  will  be  subject  to: 

1.  An  easement  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Clark  County/the  city  of  Las  Vegas. 

2.  Those  rights  for  road,  sewer  and 
drain  purposes  which  have  been  granted 
to  the  City  of  Las  Vegas  by  Permit  No. 
N-47298  under  the  Act  of  October  21 . 
1976. 

3.  Those  rights  for  road,  sewer  and 
drain  purposes  which  have  been  granted 
to  the  City  of  Las  Vegas  by  Permit  No. 
N-54509  imder  the  Act  of  October  21, 
1976. 

4.  Those  rights  for  an  underground 
power  and  telephone  line  purposes 
which  have  been  granted  to  Nevada 
Power  Company/Sprint  Central 
Telephone  by  Permit  No.  N-56873 
under  the  Act  of  October  21.  1976. 

5.  Those  rights  for  a  138KV 
transmission  line  and  electrical 
substation  purposes  which  have  been 
granted  to  Nevada  Power  Company  by 
Permit  No.  NEV-061618  under  the  Act 
of  October  21.  1976. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  sales  and  disposals 
under  the  mineral  disposal  laws.  This 
segregation  will  terminate  upon 
issuance  of  a  patent  or  270  days  from 
the  date  of  this  publication,  whichever 
occurs  first. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 


the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  Bureau  of  Land 
Management  may  accept  or  reject  any  or 
all  offers,  or  withdraw  any  land  or 
interest  in  the  land  from  sale.  if.  in  the 
opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  Public  Law  94- 
579.  or  other  applicable  laws.  The  lands 
will  not  be  offet^  for  sale  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  September  21, 1994. 
Gary  Ryan. 

Acting  District  Manager,  Las  Vegas,  NV. 
IFR  Doc.  94-24316  Filed  9-30-94;  8:45  am] 
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National  Park  Service 

Gettysburg  National  Military  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  twelfth  meeting  of  the  Gettysburg 
National  Military  Park  Advisory 
Commission. 

Meeting  Date  and  Time:  November  3. 
1994;  2:00  p.m.  until  5:00  p.m. 

Address:  Hobday  Inn.  516  Baltimore 
Street.  Gettysburg.  Peimsylvania  17325. 

The  Agenda  for  the  meeting  will  focus 
on  Sub-Committee  Reports,  briefing  on 
the  Environmental  Impact  Statement — 
deer  management,  briefing  on 
Gettysburg  College  land  exchange 
alternatives  study,  briefing  on  park 
roads  rehabilitation  project,  recent  lands 
activities  and  land  acquisition  issues, 
and  em  operational  update  on  park 
activities. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Commission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Advisory 
Commission.  Gettysburg  National 
Military  Park,  P.O.  Box  1080, 
Gettysburg,  Pennsylvania  17325. 
Minutes  of  the  meeting  will  be  available 
for  inspection  four  weeks  after  the 
meeting  at  the  permanent  headquarters 
of  the  Gettysburg  National  Military  Park 
located  at  95  Tanej^own  Road, 
Gettysburg,  Pennsylvania  17325. 

FOR  FURTHER  INFORMATION,  CONTACT: 
John  A.  Latschar.  Superintendent, 
Gettysburg  National  Mifitary  Park,  P.O. 
Box  1080.  Gettysburg,  Peimsylvania 
17325-1080,  (717)  334-1124' 


Dated:  September  16. 1994. 
B.  J.  Griffin. 

Regional  Director,  Mid-Atlantic  Region. 
[FR  Doc.  94-24333  Filed  9-30-94;  8:45  am] 

BILLING  COOE  4310-7(Mi 


INFORMATION  SECURITY  OVERSIGHT 
OFFICE 

National  Industrial  Security  Program 
Policy  Advisory  Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2)  and  implementing  regulation  41  CFR 
101-6.  announcement  is  made  of  the 
following  committee  meeting: 

Name  of  Committee:  National  Industrial 
Security  Program  Policy.  Advisory 
Committee  (NISPPAC). 

Date  of  Meeting:  October  20. 1994. 

7/me  of  Meeting:  10:00  a.m. 

Place:  Information  Securitv  Oversight 
Office,  750  17th  Street,  NW.,' Suite  530, 
Washington,  DC 

Purpose:  To  discuss  National  Industrial 
Security  Program  (NISP)  policy  matters.  The 
agenda  will  include  a  discussion  on  the 
status  of  the  NISP  and  the  NISP  Operating 
Manual. 

This  meeting  will  be  open  to  the  public. 
However,  due  to  access  procedures,  the 
names  and  telephone  numbers  of  individuals 
planning  to  attend  must  be  submitted  to  the 
Information  Security  Oversight  Office  (ISOO) 
no  later  than  October  12,  1994.  Written 
statements  from  the  public  will  be  accepted 
in  lieu  of  an  opportunity  for  comment. 

FOR  FURTHER  INFORMATION  AND 
DIRECTIONS  CONTACT:  Steven  Garfinkel. 
Director.  ISOO.  750  17th  Street.  NW., 
Suite  530.  Washington.  DC  20006. 
telephone  (202)  634-6150. 

Dated:  September  27. 1994. 

Steven  Garfinkel. 

Director.  Information  Security  Oversight 
Office. 

[FR  Doc.  94-24378  Filed  9-30-94:  8  45  am) 

BILUNG  CODE  6820-AF-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Neuroscience; 
Meeting 

In  accordance  with  the  Federal 
Advisor}'  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting; 

NAME:  Advisory  Panel  for  Neuroscience 
(1158). 

DATE  AND  TIME:  October  20-21.  1994; 
9:00  a.m.  to  5:00  p.m. 

PLACE:  Room  370,  4201  Wilson 
Boulevard.  Arlington,  VA. 

TYPE  OF  MEETI.NG:  Part-Open. 

CONTACT  PERSON:  Dr.  Christopher  Piatt, 
Program  Director,  Sensor>'  Systems,  Division 
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of  Integrative  Biology  and  Neuros<:ience, 
Suite  6fl,S.  National  Scient  e  Foundation, 
4201  Wilson  Blvd..  Arlington.  VA  2;J230 
Telephone:  (70.3)  306-14J4. 

Pb'RroSF,  OF  MEETING:  To  provide 
advice  and  recommendations  concerning 
proposals  submitted  to  NSF  for  tinanr*al 
support. 

MINl'TES;  May  be  obtained  from  the 
contact  pvrson  listed  at>ove. 

AGENDA:  Open  Session:  O  tob.'r  21:  lOIX) 
am.  to  11  00  a  tn.,  to  discuss  gouls  and 
assessment  procedures.  Closed  Session: 
October  20;  9  (K)  a.m   to  5:00  p  m  .  and 
October  2 1.9:00  am.  to  10  00  a  m  and  1 1  00 
a.m.  to  5()0  p.m.  To  review  and  evaluate 
Sensory  Systems  proposals  as  part  ol  the 
selection  !)ruces»  for  awards. 

REASON  FOR  CLOSING:  The  proposals 
being  reviewed  inrlude  information  of  a 
proprietary  or  confidential  nature,  including 
techniciil  information,  rmanc  iai  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  w  ith  the 
proposals.  These  matters  are  exempt  under  5 
use.  5:>2b(c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  .^ct. 

Dated:  September  27.  1994. 
M.  Rebecca  Winkler, 
Committef  Managftnenl  Officer. 
|FR  Doc.  94-24293  Filed  9-30-94;  84.5  ami 

BILLING  CODE  7SS5-0t-M 


NUCLEAR  REGULATORY 
COMMISSION 

Duke  Power  Company;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact    ' 

[Docket  Nos.  50-369  and  50-3701 

The  U.S.  Nuclear  Regulatory 
Coinmission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  NPF-9  and  NPF-17.  issued  to  the 
Duke  Power  Company,  licensee  for  the 
McCup-  Jiirlear  Station  Units  1  and  2. 
The  plants  are  located  at  the  licensee's 
site  in  Mecklenburg,  County,  North 
Carolina.  The  exemption  was  requested 
by  the  licensee  by  letter  dated  June  28. 
1994,  and  supplemented  by  letters  dated 
August  Ifl.  1994  and  September  7.  1994. 

Environmental  Assessment 

Indcntification  of  Proposed  A(  tion 

The  proposed  action  requests  an 
exemption  from  certain  requirements  of 
10  CFR  50.60,  "Acceptcmcc  Criteria  for 
Fracture  Prevention  Measures  for  Light- 
Water  Nuclear  Power  Reactors  for 
Normal  Operation,"  to  allow  application 
of  an  alternate  methodology  to 
determine  the  low  temperature 
overpressure  protection  (LTOP)  setpoint 
for  the  McGuire  Nuclear  Station  Units  1 
and  2.  The  proposed  alternate 
methodology  is  consistent  with 


guidelines  developed  by  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Working  Group  on  Operating 
Plant  Criteria  (WGOPC)  to  define 
pressure  limits  during  LTOP  events  that 
avoid  certain  unnecessary  operational 
restrictions,  provide  adequate  margins 
against  failure  of  the  reactor  pressure 
vessel,  and  reduce  the  potential  for 
unnecessary  activation  of  pressure- 
relieving  devices  used  for  LTOP  These 
guidelines  have  been  incorporated  into 
Co»lo  Case  N-514,  "Low  Temperature 
Overpressure  Protection,"  which  has 
been  approved  by  the  ASME  Code 
Committee  The  content  of  this  code 
case  has  been  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XL  The  NRC  staff 
is  revising  10  CFR  50.55a.  which  will 
endorse  the  1993  Addenda  and 
Appendix  G  of  Section  XI  into  the 
regulations. 

The  philosophy  used  to  develop  Code 
Case  N-514  guidelines  is  to  ensure  that 
the  LTOP  limits  are  still  below  the 
pressure/temperature  (P/T)  limits  for 
normal  operation,  but  allow  the 
pressure  that  may  occur  with  activation 
of  pressure-relieving  devices  to  exceed 
the  P/T  limits,  provided  acceptable 
margins  are  maintained  during  these 
events.  This  philosophy  protects  the 
pressure  vessel  from  LTC3P  events,  and 
still  maintains  the  Technical 
Specification  P/T  limits  applicable  for 
normal  heatup  and  cooldown  in 
accordance  with  Appendix  G  tcj  10  CFR 
Part  50  and  Section  III  and  XI  of  the 
ASME  Code. 

The  Need  for  the  Proposed  Action 

10  CFR  50.60  states  that  all  light- 
water  nuc:lear  power  reactors  must  meet 
the  fracture  toughness  and  material 
surveillance  program  requirements  for 
the  reactor  coolant  pressur^^  t>oundary  as 
set  forth  in  Appendices  C  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  50 
defines  P/T  limits  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences  and 
system  hydrostatic  tests,  to  which  the 
pressure  boundary  may  be  subjected 
over  its  ser\  ice  lifetime.  10  CFR  50.60(b) 
specifies  that  alternatives  to  the 
described  requirements  in  Appendices 
G  and  H  to  10  CFR  Part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  transients  that  would 
produce  pressure  excursions  exceeding 
the  Appendix  G  P/T  limits  while  the 
reactor  is  operating  at  low  temperatures, 
the  licensee  installed  an  LTOP  system. 
The  LTOP  system  includes  pressure 
relieving  devices  in  the  fonn  of  Power- 
Operated  Relief  Valves  (PORVs)  that  are 


set  at  a  pressure  low  enough  that  if  a 
transient  occurred  while  the  coolant 
temperature  is  below  the  LTOP  enabling 
temperature,  they  would  prevent  the 
pressure  on  the  reactor  vessel  from 
exceeding  the  Appendix  G  P/T  limits. 
To  prevent  these  valves  from  lifting  as 
a  result  of  normal  operating  pressure 
surges  (e.g.,  reactor  coolant  pump 
starting,  and  shifting  operating  charging 
pumps)  with  the  reactor  coolant  system 
in  a  water  solid  condition,  the  operating 
pressure  must  be  maintained  below  the 
PORV  setpoint. 

In  addition,  in  order  to  prevent 
cavitation  of  a  reactor  coolant  pump,  the 
operator  must  maintain  a  differential 
pressure  across  the  reactor  coolant 
pump  seals.  Hence,  the  licensee  must 
operate  the  plant  in  a  pressure  window 
that  is  defined  as  the  difference  between 
the  minimum  required  pressure  to  start 
a  reactor  coolant  pump  and  the 
operating  margin  to  prevent  lifting  of 
the  PORVs  due  to  normal  operating 
pressure  surges.  The  licensee  LTOP 
analysis  indicates  that  using  the 
Appendix  G  safety  margins  to  determine 
the  PORV  setpoint  would  result  in  a 
pressure  setpoint  within  its  operating 
window,  but  there  would  be  no  margin 
for  normal  operating  pressure  surges. 
Therefore,  operating  with  these  limits 
could  result  in  the  lifting  of  the  PORVs 
and  cavitation  of  the  reactor  coolant 
pumps  during  normal  operation. 
Therefore,  the  licensee  proposed  that  in 
determining  the  PORV  setpoint  for 
LTOP  events  for  McGuire,  the  allowable 
pressure  be  determined  using  the  safety 
margins  developed  in  an  alternate 
methodology  in  lieu  of  the  safety 
margins  required  by  Appendix  G  to  10 
CFR  Part  50.  The  alternate  methodology 
is  consistent  with  ASME  Code  Case  N- 
514.  The  content  of  this  code  case  has 
been  incorporated  into  Appendix  G  of 
Section  XI  of  the  ASME  Code  and 
published  in  the  1993  Addenda  to 
Section  XI. 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximum  allowable  pressure  for  LTOP 
considerations.  By  application  dated 
June  28.  as  supplemented  August  18, 
1994  (and  further  clarified  by  letter 
dated  September  7,  1994).  the  licensee 
requested  an  exemption  from  10  CFR 
50.60. 

Environmental  Impacts  of  the  Proposed 

Action 

The  Commission  has  completed  its 
evaluation  of  the  licensee's  application. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  Using  a  safety  factor  of  2 
on  the  principal  membrane  (pressure) 


stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  (V*) 
of  the  vessel  wall  thickness  and  a  length 
of  six  (6)  times  its  depth,  and  (c)  using 
a  conservative  fracture  toughness  curve 
that  is  based  on  the  lower  bound  of 
static,  dynamic,  and  crack  arrest  fracture 
toughness  tests  on  material  similar  to 
the  McGuire  reactor  vessel  material. 

In  determining  the  PORV  setpoint  for 
LTOP  events,  the  licensee  proposed  to 
use  safety  margins  based  on  an  alternate 
methodology  consistent  with  the 
proposed  ASME  Code  Case  N-514 
guidelines.  The  ASME  Code  Case  N-514 
allows  determination  of  the  setpoint  for 
LTOP  events  such  that  the  maximum 
pressure  in  the  vessel  would  not  exceed 
1 1 0  percent  of  the  P/T  limits  of  the 
existing  ASME  Appendix  G.  This  results 
in  a  safety  factor  of  1.8  on  the  principal 
membrane  stresses.  All  other  factors, 
including  assumed  flaw  size  and 
fracture  toughness,  remain  the  same. 
Although  this  melhodology  would 
reduce  the  safety  factor  on  the  principal 
membrane  stresses,  use  of  the  proposed 
criteria  will  provide  adequate  margins 
of  safety  to  the  reactor  vessel  during 
LTOP  transients. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
change  involves  use  of  more  realistic 
safety  margins  for  determining  the 
PORV  setpoint  during  LTOP  events.  It 
does  not  affect  non-radiological  plant 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

As  an  ahemative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Fjgsources 

This  action  did  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statements 
related  to  operation  of  the  McGuire 
Nuclear  Station,  dated  April  1976,  and 
its  addendum  dated  January  1981. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the  state 
of  Tennessee  regarding  the 
environmental  impact  of  the  proposed 


action.  The  state  official  had  no 
comments. 

Finding  of  no  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  June  28,  as  supplemented  August 
18,  1994  (and  further  clarified  by  letter 
dated  September  7.  1994),  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Doctmient  Room, 
2120  L  Street,  NW.,  Washington,  DC  and 
at  the  local  public  document  room 
located  at  the  Atkins  Library,  University 
of  North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223. 

Dated  at  Rockville,  Mar>'land,  this  28th  day 
of  September.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Victor  Nerses, 

Acting  Project  Director,  Project  Directorate 
U-3.  Division  of  Reactor  Projects — l/II.  Office 
of  Nuclear  Reactor  Regulation. 
(PR  Doc.  94-24382  Filed  9-30-94;  8:45  am] 
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[Docket  No.  50-443] 

North  Atlantic  Energy  Service 
Corporation,  et  al.;  Seabrook  Station, 
Unit  No.  1;  Environmental  Assessment 
and  Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  amending  Facility 
Operating  License  No.  NPF-86  issued  to 
North  Atlantic  Energy  Service 
Corporation  (North  Atlantic)  for  the 
Seabrook  Station,  Unit  No.  1  (Seabrook). 
The  facility  is  located  in  Rockingham 
County,  New  Hampshire. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  amend 
the  Seabrook  Technical  Specifications 
(TS)  to  permit  operation  of  the  Seabrook 
core  with  an  expanded  axial  flux 
difference  (AFD)  band  from  that 
currently  permitted.  Operation  with  the 
expanded  AFD  band  would  be 
supported  by  continuous  monitoring  of 
core  power  distribution  using  the  fixed 
incore  detector  system.  Other  TS 
changes  would  allow  for  fuel  design 
enhancements.  The  changes  to  the  TS 
include  modification  to  a  number  of 


safety  analysis  input  parameters  and 
assumptions  as  follows: 

•  Incorporation  of  Westinghouse 
WRB-1  departure  from  nucleate  boiling 
correlation  and  revised  thermal  design 
procedure. 

•  Increased  core  power  distribution 
peaking  factors. 

•  Allowance  for  positive  moderator 
temperature  coefficient. 

•  Allowance  for  thimble  plug 
deletion. 

•  Allowance  for  increased  steam 
generator  tube  plugging  limit. 

•  Allowance  for  new  fuel  design 
features. 

•  Modification  of  analytical 
assumptions  related  to  certain 
surveillance  parameters. 

•  Expansion  of  AFD  band  Limiting 
Condition  for  Operation. 

The  \'eed  for  the  Proposed  Action 

The  proposed  changes  will  allow 
operation  of  Seabrook  with  improved 
fuel  cycle  management  and  will  permit 
North  Atlantic  to  implement  certain 
new  fuel  design  features  in  the  future. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  will  allow  for  a 
significant  improvement  in  fuel 
utilization.  The  nimiber  of  fuel 
assemblies  required  for  an  equilibrium 
core  reload  will  decrease  from  80  to  72. 
Thus,  the  major  environmental  effects  of 
the  proposed  action  are: 

a.  Less  nuclear  fuel  will  be  required 
for  the  reactor  core  thereby  reducing  the 
environmental  impacts  associated  with 
mining,  converting,  enriching,  and 
transporting  uranium, 

b.  Fewer  fuel  assemblies  will  be 
required  for  the  reactor  core  reloads 
thereby  reducing  the  environmental 
impacts  associated  with  fabricating  and 
transporting  fuel  assemblies, 

c.  Fewer  spent  fuel  assemblies  will  be 
produced  reducing  the  amount  of  spent 
fuel  storage  space  required,  and 

d.  Fewer  spent  fuel  assemblies  will 
need  to  be  managed  in  long-term  storage 
or  disposed  of  in  licensed  repositories. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  neither 
the  probability  of  accidents  nor  the  post- 
accident  radiological  releases  would  be 
great  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  proposed  approval 
would  not  affect  routine  radiological 
plant  effluents  and  would  not  increase 
occupational  radiological  exposure. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  action. 
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With  regard  to  potential 
nunradiological  impacts,  the  proposed 
approval  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
alternatives  with  equal  or  greater 
environmental  impact  need  not  be 
evaluated. 

The  princ  ipal  alternative  would  l)e  to 
deny  the  requested  approval.  This 
would  not  reduce  the  environmental 
impact  attributable  to  the  facility. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
Related  to  Operation  of  the  Seahrouk 
Station.  Units  1  and  2.  dated  December 
1974 

Agencies  and  Persons  Consulted 

The  Commission's  staff  rcviewetl  the 
licensee's  re<j»iest  and  discussed  the 
proposed  issuance  with  the  New 
Hampshire  and  Massachusetts  State 
officials.  The  State  officials  had  no 
comments  The  Commission  did  not 
consult  other  .l^en<  ies  or  persons 

Finding  of  No  Significant  Impact 

Based  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  this 
action,  see  the  nn^uest  for  approval 
dated  November  23.  l'J'J3.  as  clarified 
and  supplemented  by  letter  dated 
August  15.  1<)?)4.  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Dcjcument  Room.  Gelman 
Building.  2120  L  Street.  NW, 
Washington.  DC  20555.  and  at  the  Lcx:al 
Public  DcM  ument  Room  legated  at  the 
Exeter  F'ublic  Library,  47  Front  Street. 
Exeter.  New  Hampshire  03833. 

Dated  at  Roc  kville.  Maryland,  this  27th  day 
of  September  1994. 


For  the  Nuclear  Regulatory  Commission. 
|ohn  F.  Slolz, 

Director.  Project  Directorate  1-4.  Division  of 
Reactor  Projects— l/ll,  Office  ofSuclear 
Reactor  Regulation. 

IKR  Doc  94-24342  Filed  9-30-94:  8  45  am] 

BlLLINO  CODE  7590-01-M 

[Docket  No.  50-440] 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company,  and.  Toledo  Edison 
Company;  Exemption 

I 

The  Cleveland  Electric  Illuminating 
Company.  Centerior  Service  Company. 
Duquesne  Light  Company.  Ohio  Edison 
Company.  Pennsylvania  Power 
Company,  and,  Toledo  Edison  Company 
(the  licensees)  hold  Facility  Operating 
License  No.  NPF-58,  which  authorizes 
operation  of  the  Perry  Nuclear  Power 
Plant  (PNPP),  Unit  No  1.  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules,  regulations 
and  orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect.  This  facility  is  a 
boiling  water  reactor  Icx^ated  on  the 
shore  of  Lake  Erie  in  Lake  County.  Ohio, 
approximately  35  miles  northeast  of 
Cleveland.  Ohio,  and  approximately  23 
miles  southwest  of  Ashtabula.  Ohio. 

il 

Subsection  (a)  of  10  CFR  70  24, 
"Criticality  Accident  Requirements," 
rcHjuires  that  each  licensee  authorized  to 
possess  special  nuclear  material  shall 
maintain  in  each  area  where  such 
material  is  handled,  used,  or  stored,  an 
appropriate  criticality  monitoring 
system.  In  accordance  with  Subsection 
(a)(1)  of  10  CFR  70.24.  coverage  of  all 
such  areas  at  PNPP,  Unit  No.  1.  shall  be 
provided  by  two  criticality  detei:tors. 
However,  exemptions  may  bo  requested 
pursuant  to  10  CFR  70.24((il.  provided 
that  the  licensee  believes  thjt  good 
cause  exists  for  the  exemption.  In 
particular.  Regulatory  Guide  8.12, 
Revision  2,  "Criticality  Accident  Alarm 
System."  states  that  it  is  appropriate  to    • 
request  an  exemption  from  10  CFR 
70.24  if  an  evaluation  determines  that  a 
potential  for  criticality  does  not  exist,  as 
for  e.xample  where  geometric  spac:ing  is 
used  to  preclude  criticality. 

By  letter  dated  February  28.  1992.  the 
license  requested  an  exemption  from  the 
requirements  of  10  CFR  70.24.  A 
previous  exemption  from  the  provisions 
of  10  CFR  70  24  for  the  storage  of 
special  nuclear  material,  including 


reactor  fuel  assemblies  (maximum 
amount  of  2.602  kg  of  U-235  in  uranium 
enriched  to  no  more  than  3.00  weight 
percent  (w/o)),  was  granted  to  PNPP  in 
NRC  Material  License  No.  SNM-1928. 
The  materials  license  was  issued  on 
March  7,  1985,  and  expired  upon 
conversion  of  the  construction  permit  to 
an  operating  license  on  November  13. 
1986.  The  bases  for  the  current 
exemption  request  is  the  same  as  for  the 
original  1985  request.  Specifically,  the 
licensees  proposed  to  handle  and  store 
unirradiated  fuel  in  the  fuel  handling 
building  in  the  new  fuel  pool  without 
having  a  criticality  monitoring  system 
v\ith  two  separate  criticality  detectors  as 
required  by  10  CFR  70.24. 

The  bases  for  the  exemption  is  that 
the  potential  for  accident  critically  is 
precluded  because  of  the  geometric 
spacing  of  fuel  in  the  storage  pool  and 
administrative  controls  imposed  in  fuel 
handling  procedures  from  the  time  the 
fuel  is  removed  from  approved  shipping 
containers,  until  it  is  placed  in  specially 
designed  storage  racks.  Administrative 
control  encompass  placing  the 
assemblies  in  the  fuel  inspection  stand, 
receipt  inspection  activities,  and  lifting 
and  placement  of  the  assemblies  into 
specified  locations  into  the  new  fuel 
storage  vaults.  Design  of  the  new  fuel 
racks  precludes  criticality,  i.e.,  an 
effecTtive  multiplication  factor  of  0.95  or 
less  in  the  normal  dry  condition  or 
abnormal  completely  water  flcxided 
condition  Criticality  during  optimal 
moderation  (foam,  small  droplets,  spray, 
or  fogging)  is  precluded  by  storing  new 
fuel  assemblies  in  the  new  fuel  vaults  in 
alternate  rows  and  columns. 
Administrative  controls  will  prevent 
placement  of  each  fuel  assembly  in 
adjacent  storage  cells.  Restrictions  on 
this  exemption  ensure  that  personnel 
are  trained,  equipment  is  operable,  an 
assembly  storage  plan  is  developed, 
reviewed,  and  approved,  and 
verification  is  undertaken  by  the  Reactor 
Engineer  or  licensed  Senior  Reactor 
Oper.ifor  at  the  completion  of  each  fuel 
assembly  transfer  to  ensure  criticality  is 
precluded.  These  restrictions  are  listed 
in  the  enclosure  as  items  1,  2.  3,  and  4. 
Restriction  5  requires  performing  and 
maintaining  criticality  analyses 
documenting  that  the  maximum 
effective  multiplication  factor  for  each 
fuel  assembly  dcx»s  not  exceed  0.95 
when  optimally  moderated  and  fully 
reflected  by  water.  Restriction  6  limits 
maximum  fuel  enrichment  to  5  w/o  of 
U-235  independent  of  the  results  of 
analyses  performed  in  accordance  with 
Restriction  5.  Fuel  assemblies,  when 
stored  in  their  shipping  containers,  shall 
be  stackid  no  more  than  three 


containers  high  (Restriction  7).  No  more 
than  three  fuel  assemblies  shall  be 
outside  their  shipping  containers  or 
storage  racks  at  any  one  time 
(Restriction  8).  The  minimum  edge-to- 
edgc  distance  between  the  group  of 
three  fuel  assemblies  and  all  other  fuel 
assemblies  shall  be  12  inches 
(Restriction  9). 

Based  upon  the  information  provided, 
there  is  reasonable  assurance  that 
unirradiated  fuel  will  remain  subcritical 
because  of  the  new  fuel  pool  design  and 
administrative  controls.  The  special 
circumstances  for  granting  an 
exemption  to  10  CFR  70.24  are  met 
because  criticality  is  precluded  with  the 
present  design  configuration,  Technical 
Specification  requirements,  and  the 
restrictions  placed  upon  the  exemption. 
Therefore,  the  staff  concludes  that  the 
licensee's  request  for  an  exemption  from 
the  requirements  of  10  CFR  70.24  for 
unirradiated  fuel  in  the  fuel  handling 
building  is  acceptable  and  should  be 
granted.  This  exemption  is  subject  to  the 
restrictions  listed  in  the  enclosure. 

Ill 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
70.24,  an  exemption  is  authorized  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  otherwise  in  the  public 
interest. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  as  described  in 
Section  II  above  from  10  CFR  70.24, 
"Criticality  Accident  Requirements," 
such  that  the  licensee  is  exempt  from 
providing  two  criticality  detectors.  This 
exemption  is  subjection  to  the 
restrictions  in  the  enclosure. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (59  FR  47363). 

This  exemption  is  effective  upon  issuance. 

Dated  at  Rockville,  Marylftid,  the  26th  day 
of  September  1994. 
For  the  Nuclear  Regulatory  Commission. 

lack  W.  Roe, 

PirectoT.  Division  of  Reactor  Projects  III/IV, 
Office  of  Nuclear  Reactor  Regulation. 
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action:  Notice. 


SUMMARY:  This  gives  a  consolidated 
notice  of  all  positions  excepted  under 
Schedules  A,  B,  and  C  as  of  June  30, 
1994.  as  required  by  Civil  Service  Rule 
VI,  Exceptions  from  the  Competitive 
Ser\'ice. 

SUPPLEMENTARY  INFORMATION:  Civil 
Service  Rule  VI  (5  CFR  6.1)  requires  the 
Office  of  Personnel  Management  (OFM) 
to  publish  notice  of  all  exceptions 
granted  under  Schedules  A,  B.  and  C. 
Title  5,  Code  of  Federal  Regulations. 
§  213.103(c),  further  requires  that  a 
consolidated  listing,  current  as  of  June 
30  of  each  year,  be  published  annually 
as  a  notice  in  the  Federal  Register.  That 
notice  follows.  OPM  maintains 
continuing  information  on  the  status  of 
all  Schedule  A,  B,  and  C  excepted 
appointing  authorities.  Interested 
parties  needing  information  about 
specific  authorities  during  the  year  may 
obtain  information  by  contacting  the 
Staffing  Management  Ser\'ices  Division, 
room  6A12.  Office  of  Personnel 
Management,  1900  E  Street.  NW., 
Washington,  DC  20415,  or  by  calling 
(202) 606-0950. 

The  following  exceptions  were 
current  on  June  30, 1994. 

Schedule  A 

Section  213.3102    Entire  Executive 
Civil  Service 

(a)  Positions  of  Chaplain  and 
Chaplain's  Assistant. 

(b)  (Reserved). 

(c)  Positions  to  which  appointments 
are  made  by  the  President  without 
confirmation  by  the  Senate. 

(d)  Attorneys. 

(e)  Law  clerk  trainee  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  graduates  of 
recognized  law  schools  or  persons 
having  equivalent  experience  and  shall 
be  for  periods  not  to  exceed  14  months 
pending  admission  to  the  bar.  No  person 
shall  be  given  more  than  one 
appointment  under  this  paragraph. 
However,  an  appointment  that  was 
initially  made  for  less  than  14  months 
may  be  extended  for  not  to  exceed  14 
months  in  total  duration. 

(f)  Chinese,  Japanese,  and  Hindu 
interpreters. 

(g)  Any  nontemporary  position  the 
duties  of  which  are  part-time  or 
intermittent  in  which  the  appointee  will 
receive  compensation  during  his  or  her 
service  year  that  aggregates  not  more 
than  40  percent  of  the  annual  salary  rate 
for  the  first  step  of  grade  GS-3.  This 
limited  compensation  includes  any 
premium  pay  such  as  for  overtime, 
night,  Sunday,  or  holiday  work.  It  does 


not,  however,  include  any  mandatory 
within-grade  salary  increases  to  which 
the  employee  becomes  entitled 
subsequent  to  appointment  under  this 
authority.  Appointments  under  this 
authority  may  not  be  for  temporary 
project  employment. 

(h)  Positions  in  Federal  mental 
ii^titutions  when  filled  by  persons  who 
have  been  patients  of  such  institutions 
and  have  been  discharged  and  are 
certified  by  an  appropriate  medical 
authority  thereof  as  recovered 
sufficiently  to  be  regularly  employed 
but  it  is  believed  desirable  and  in  the 
interest  of  the  persons  and  the 
institution  that  they  be  employed  at  the 
institution. 

(i)  Subject  to  prior  approval  of  OFM, 
positions  requiring  temporarv,  part- 
time,  or  intermittent  employmcmt  in 
wage  board  type  occupations  (i.e., 
positions  excluded  from  Classification 
Act  coverage  by  section  202(7)  of  the 
Act)  on  construction  or  repair  work, 
where  the  activity  is  carried  on  in 
localities  where  examination  coverage 
for  the  positions  has  not  been  provided 
and  where  because  of  employment 
conditions  there  is  a  shortage  of 
available  candidates  for  the  positions. 
Appointments  under  this  paragraph 
shall  iK)t  extend  beyond  1  year  and  the 
employment  thereunder  shall  not 
exceed  180  working  days  a  year. 
Seasonal  employments  of  a  recurring 
nature  are  not  authorized  under  this 
paragraph. 

(j)  Positions  filled  by:  (1) 
Appointment  of  persons  previously 
employed  as  National  Guard 
Technicians  under  32  U.S.C.  709(a)  in 
positions  at  the  same  or  equivalent 
level,  or  below,  who  are  applying  for  or 
receiving  an  annuity  under  the 
provisions  of  5  U.S.C.  8337(h)  or  5 
U.S.C.  8456  by  reason  of  a  disability  that 
disqualifies  them  from  membership  in 
the  National  Guard  or  from  holding  the 
military  grade  required  as  a  condition  of 
their  National  Guard  employment;  or  (2) 
reassignment,  promotion,  or  denotion 
within  the  same  agency  of  forrrer 
National  Guard  Technicians  originally 
appointed  under  this  authority. 

(k)  Positions  without  compensation 
provided  appointments  thereto  meet  the 
requirements  of  applicable  laws  relating 
to  compensation. 

(1)  Positions  requiring  the  temporary 
or  intermittent  employment  of 
professional,  scientific,  and  technical 
experts  for  consultation  purposes. 

(m)  Nonsupervisor\'  positions  of 
custodial  laborer  (levels  1,  2.  and  3)  and 
general  laborer  (levels  2  and  3)  in  field 
establishments  outside  central  office 
and  regional  office  cities  of  OPM  where 
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examination  coverage  has  not  been 
provided  for  the  positions,  as  follows: 

(1)  For  temporary,  intermittent,  or 
seasonal  employment  (exclusive  of 
positions  covered  by  paragraph  (i)  of 
this  section)  not  to  exceed  180  working 
days  a  year  in  the  Departments  of 
Agriculture,  Q)nimerce,  Intenor,  and 
Energy,  in  the  Federal  Aviation 
Administration,  and  in  the  International 
Boundary  and  Water  Commission;  or 

(2)  When  it  is  specifically  held  by 
OPM  that  this  authority  is  applicable  for 
employment  in  localities  that  are 
isolated  with  respect  to  labor  supply 
and  where  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(n)  Any  lo«:al  physician,  surgeon,  or 
dentist  employed  under  contract  or  on 
a  part  time  or  fee  basis. 

(o)  Positions  of  a  scientific, 
professional  or  analytical  nature  when 
filled  by  bona  fide  members  of  the 
faculty  of  .in  accredited  collej;e  or 
university  who  have  special 
qualifications  for  the  positions  to  which 
nppointe<l  Employment  under  this 
provision  shall  not  exceed  130  working 
dnys  a  year 

fp)  Positions  of  a  scientific, 
professional  or  analytical  natun?  when 
filled  by  bona  fide  graduate  students  at 
accre«lited  colleges  or  universities 
provided  that  the  work  performed  for 
the  agency  is  fo  be  used  by  the  student 
OS  a  basis  for  completing  certain 
academic  requirements  toward  a 
graduate  degree  Appointments  under 
this  authority  may  n(jt  excee<l  1  year, 
but  may  bo  extended  for  additional 
period(s)  not  to  exceed  1  year  as  long  as 
the  cimditions  for  appointment  continue 
to  he  met.  The  apptnnfment  of  anv 
j,  '1  under  this  ■  '.  shall 

tr  :     :   i''«  upon  the  ini  s 

completion  of  requirements  for  the 
gradu.ito  degree. 

(q)  Pobitioiis  at  grade  CS-9.  or 
oquiva!ent.  a-  '  ntees 

are  to  as.si5t  m  ,  ■ ' .  or 

technical  employees.  Persons  employed 
under  t^'is  provision  shall  be  (1)  bona 
fide  h.       .tiiiMil  science  or  mathematics 
teacher  >.  or  (2)  bona  f:  :itsat 

high  schotils  or  acij-ed;     ,      .ii«gcsor 
universities  who  are  pursuing  courscKi 
r>  '   *    '  '  )  the  field  in  which  employed 
1  intment  of  any  individual 

under  this  authority  shall  terminate 
upon  the  individual's  ceasing  to  He 
eiuoUed  in  a  qualifying  educational 
program  or  to  be  employed  as  a  teacher 
No  one  shall  be  omployod  under  this 
provision  in  routine  clerical  positions, 
routine  trades  and  labor  positions — 
unless  such  employment  clearly  related 
to  ■  scientifit:.  professional,  or  tm'hnicu-il 
curriculum — or  in  excess  of  1.040 
working  hours  a  year.  Appointments 


under  this  authority  may  be  made  only 
to  positions  for  which  qualification 
standards  established  under  5  CFR  Part 
302  are  consistent  with  the  education 
and  experience  standards  established 
for  comparable  positions  in  the 
competitive  service.  Appointments 
under  this  authority  may  not  be  used  to 
extend  the  service  limits  contained  in 
any  other  appointing  authority. 

(r)-(s)  (Reserved). 

(t)  Positions  when  filled  by  mentally 
retarded  persons  in  accordance  with  the 
guidance  in  Federal  Persoruiel  Manual 
chapter  306.  Upon  completion  of  2  years 
of  Siitisfactory  service  under  this 
authority,  the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
UPM. 

(u)  Positions  when  filled  by  severely 
physically  handicapped  persons  who: 
(1)  Under  a  temporary  appointment 
have  demonstrated  their  ability  to 
perform  the  duties  satisfactorily;  or  (2) 
have  been  certified  by  counselors  of 
State  vocational  rehabilitation  agencies 
or  the  Veterans  Administration  as  likely 
to  suct:ced  in  the  perfonnance  of  the 
duties.  Upon  completion  of  2  years  of 
satisfactory  service  under  this  authority, 
the  employee  may  qualify  for 
conversion  to  competitive  status  under 
the  provisions  of  Executive  Order  12125 
and  implementing  regulations  issued  by 
OPM. 

(v)  Between  May  13  and  September  30 
only,  temporary  Summer  Aid  positions 
the  duties  of  which  involve  work  of  a 
routine  nature  not  regularly  covered 
under  the  General  Schedule  and 
requiring  no  spt'cific  knowledge  or 
skills,  when  filled  by  youths,  either  (1) 
appointed  under  e\:onoinic  needs 
standards  prescribed  b;'  OPM;  or  (2) 
who  are  mentally  retarded  or  severely 
physically  handicapped.  Youths  may 
not  be  appointed  unless  they  have 
reached  their  16th  birthday.  This 
paragraph  shall  apply  only  to  positions 
for  which  pay  is  fixed  at  t:  »  h:^hest 
Federal  minimum  wage  rale  established 
by  the  Fair  l^bor  Standards  Ad  of  1938. 
as  amended. 

(w)  Part-time  or  intermittent 
positions,  the  duties  of  which  involve 
routine  wiirk  up  to  and  including  the 
CS— 4  level  of  difficulty  or  equivalent 
under  the  Federal  Wage  System,  when 
filled  by  buna  fide  students  appointed 
under  the  Stay-in-School  Program. 
Students  may  be  appointed  if  they  need 
the  earnings  from  this  employment  to 
continue  in  school  or  if  they  are 
mentally  retarded  or  severely  physically 
handicapped,  provided  that  the 
following  conditions  are  met: 


(1)  Appointees  are  enrolled  in  or 
accepted  for  enrollment  as  a  resident 
student  in  a  secondary  school  (or  other 
appropriate  school  for  mentally  refartled 
students)  or  an  institution  of  higher 
learning  not  above  the  baccalaureate 
level,  accredited  by  a  recognized 
accrediting  body; 

(2)  Employment  does  not  exceed  20 
hours  in  any  calendar  week  except  that 
students  may  work  full  time  during  any 
period  in  which  their  school  is  officially 
closed  and  during  any  school  vacation 
period; 

(3)  While  employed,  appointees 
continue  to  maintain  ain  acceptable 
school  standing,  although  they  need  not 
attend  school  during  the  summer; 

(4)  Appointees  meet  the  economic 
criteria  prescribed  by  the  Office  of 
Personnel  Management,  except  that  this 
requirement  does  not  apply  to  mentally 
retarded  or  severely  physically 
handicapped  students  appointed  under 
the  authority;  and 

(5)  Salaries  are  fixed  by  the  agency 
head  at  a  level  commensurate  with  the 
duties  assigned  arid  the  expected  level 
of  performance. 

Appointments  under  this  authority 
may  not  extend  beyond  1  year.  However, 
such  appointments  may  be  made  for 
additional  periods  of  not  to  exceed  1 
year,  each,  if  the  conditions  for  initial 
appointment  are  still  met.  Students  may 
not  be  appointed  under  this  authority 
unless  they  have  reached  their  16lh 
birthday.  No  new  appointments  may  be 
made  between  May  13  and  August  31. 
inclusive. 

(x)  Positions  for  which  a  local 
recruiting  shortage  exists  when  filled  by 
inmates  of  Federal,  District  of  Columbia, 
and  State  (including  the  Commonwe;iIth 
of  Puerto  Rico,  the  Virgin  Islands, 
Guam.  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands)  penal 
and  contH:1ional  institutions  under 
work-ndease  programs  authorized  by 
the  Pri.soner  Rehabilitation  Act  of  1965. 
the  District  of  Columbia  Work  Release 
Act.  or  under  work-release  programs 
authorized  by  the  States.  Initial 
appointments  under  this  authority  may 
not  exceed  1  year.  An  initial 
appointment  may  be  extended  for  one  or 
more  periods  not  to  exceed  1  additional 
year  each  upon  a  finding  that  the  inmate 
is  still  in  a  work-release  status  and  that 
a  local  recruiting  shortage  still  exists. 
No  person  may  serve  under  this 
authority  longer  than  1  year  beyond  the 
date  of  that  person's  release  from 
custody. 

(y)  Positions  at  grade  GS-2  and  below 
for  siunmer  employment,  as  defined  in 
§21 3.3 101(d).  of  assistants  to  scientific, 
professional,  and  technical  employees. 


when  filled  by  finalists  in  national 
science  contests. 

(z)  Not  to  exceed  30  positions  of 
assistants  to  top-level  Federal  officials 
when  filled  by  persons  designated  by 
the  President  as  White  House  Fellows. 

(aa)  Scientific  and  professional 
research  associate  positions  at  GS-1 1 
and  above  when  filled  on  a  temporary 
basis  by  persons  having  a  doctoral 
degree  in  an  appropriate  field  of  study 
for  research  activities  of  mutual  interest 
to  appointees  and  their  agencies. 
Appointments  are  limited  to  persons 
referred  by  the  National  Research 
Council  under  its  post-doctoral  research 
associate  program,  may  not  exceed  2 
years,  and  are  subject  to  satisfactory 
outcome  of  evaluation  of  the  associate's 
research  during  the  first  year. 

(bb)  Positions  when  filled  by  aliens  in 
the  absence  of  qualified  citizens. 
Appointments  under  this  authority  are 
subject  to  prior  approval  of  OPM  except 
when  the  authority  is  specifically 
included  in  a  delegated  examining 
agreement  with  OPM. 

(cc)  Positions  at  GS-1 5  and  below 
when  filled  by  persons  identified  as 
Interchange  Executives  by  the 
President's  Commission  on  Executive 
Exchange.  Appointments  made  under 
this  authority  may  not  extend  beyond  2 
years. 
{dd)-(ee)  (Reserved), 
(ff)  Not  to  exceed  25  positions  when 
filled  in  accordance  with  an  agreement 
between  OPM  and  the  Department  of 
Justice  by  persons  in  programs 
administered  by  the  Attorney  General  of 
the  United  States  under  Public  Law  91- 
452  and  related  statutes.  A  person 
appointed  under  this  authority  may 
continue  to  be  employed  under  it  after 
he/she  ceases  to  be  in  a  qualifying 
program  only  as  long  as  he/she  remains 
in  the  same  agency  without  a  break  in 
service. 
(gg)-(hh)  (Reserved), 
(iij  Positions  of  Presidential  Intern. 
GS-9  and  11.  in  the  Presidential 
Management  Intern  Program.  Initial 
appointments  must  be  made  at  the  GS- 
9  level.  No  one  may  serve  under  this 
authority  for  more  than  2  years,  unless 
extended  with  OPM  approval  for  up  to 
1  additional  year.  Upon  completion  of  2 
years  of  satisfactory  service  under  this 
authority,  the  employee  may  qualify'  for 
conversion  to  competitive  appointment 
under  the  provisions  of  Executive  order 
12364.  in  accordance  with  requirements 
published  in  the  Federal  Personnel 
Manual. 

(jj)  Legal  intern  positions. 
Appointments  under  this  paragraph 
shall  be  confined  to  bona  fide  students 
at  recognized  law  schools  who  are 
candidates  for  J.D.  or  LL.B.  degrees. 


Appointments  under  this  authority  may 
not  exceed  1  year,  but  may  be  extended 
for  additional  period(s)  not  to  exceed  1 
year  as  long  as  the  conditions  for 
appointment  continue  to  be  met.  The 
appointment  of  any  individual  under 
this  authority  shall  terminate  upon  the 
individual's  graduation  from  law 
school. 

(kk)  (Reserved). 

(11)  Positions  as  needed  of  readers  for 
blind  employees,  interpreters  for  deaf 
employees  and  personal  assistants  for 
handicapped  employees,  filled  on  a  full 
time,  part-time,  or  intermittent  basis. 

Section  213.3103    Executive  Office  of 
the  President 

(a)  Office  of  Administration.  (1)  Not  to 
exceed  75  positions  to  provide 
administrative  services  and  support  to 
the  White  House  office. 

(b)  Office  of  Management  and  Budget. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-9/ 15. 

(c)  Council  on  Environmental  Quality. 
(1)  Professional  and  technical  positions 
in  grades  GS-9  through  15  on  the  staff 
of  the  Council. 

(d)-(f)  (Reserved). 

(g)  National  Security  Council.  (1)  All 
positions  on  the  staff  of  the  Council. 

(h)  Office  of  Science  and  Technology 
Policy.  (1)  Thirty  positions  ol  Senior 
Policy  Analyst,  GS-14,  Policy  Analyst. 
GS-1 1/14;  and  Policy  Research 
Assistant,  GS-9,  for  employment  of 
anyone  not  to  exceed  5  years  on  projects 
of  a  high  priority  nature. 

(i)  Office  of  National  Drug  Control 
Policy.  (1)  Not  to  exceed  15  positions. 
GS— 15  and  below,  of  senior  policy 
analysts  and  other  personnel  with 
expertise  in  drug-related  issues  and/or 
technical  knowledge  to  aid  in  anti-drug 
abuse  efforts. 

Section  213.3104    Department  of  State 

(a)  Office  cfthe  Secretary.  (1)  All 
positions,  GS-15  and  below,  on  the  staff 
of  the  Fcunily  Liaison  Office.  Office  of 
the  Under  Secretary  for  Management. 

(2)  One  position  of  Curator  (Arts). 
GM-1015-15,  in  the  Office  of  the  Under 
Secretary  for  Management. 

(b)  American  Embassy,  Paris.  France. 
(1)  Chief,  Travel  and  Visitor  Unit.  No 
new  appointments  may  be  made  under 
this  authority  after  August  10, 1981. 

(c)  (Reserved). 

(d)  International  Boundary 
Commission,  United  States  and  Canada. 
(1)  Temporary  and  intermittent  field 
employees  such  as  instrumentmen, 
foremen,  recorders,  packers,  cooks,  and 
axemen,  for  not  to  exceed  180  working 
days  within  any  1  calendar  year. 

(e)  Bureau  of  Oceans  and 
International  Environmental  and 


Scientific  Affairs.  (1)  Two  Physical 
Science  Administration  Officer 
positions  at  GS-1 6. 

(f)  (Reserved). 

(g)  O^j'ce  of  Refugee  and  Migration 
Affairs.  (1)  Not  to  exceed  10  positions  at 
grades  GS-5  through  11  on  the  staff  of 
the  Office. 

(h)  Bureau  of  Administration.  (1)  One 
Presidential  Trip  Specialist.  No  new- 
appointments  may  be  made  under  this 
authority  after  June  11,  1981. 

(2)  One  position  of  the  Director.  Art 
in  Embassies  Program,  GM-1001-15. 

Section  213.3105    Department  of  the 
Treasury 

(a)  Office  of  the  Secretary.  (1)  Not  to 
exceed  20  positions  at  the  equivalent  of 
GS-1 3  through  GS-1 7  to  supplement 
permanent  staff  in  the  study  of  complex 
problems  relating  to  international 
financial,  economic,  trade,  and  energy 
policies  and  programs  of  the 
Government,  when  filled  by  individuals 
with  special  qualifications  for  the 
particular  study  being  undertaken. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(2)  Not  to  exceed  20  positions,  which 
will  supplement  permanent  staff 
involved  in  the  study  and  analysis  of 
complex  problems  in  the  area  of 
domestic  economic  and  financial  policy. 
Employment  under  this  authority  may 
not  exceed  4  years. 

(b)  U.S.  Customs  Service.  (1)  Positions 
in  foreign  countries  designated  as 
"interpreter-translator"  and  "special 
employees."  when  filled  by 
appointment  of  persons  who  are  not 
citizens  of  the  United  States;  and 
positions  in  foreign  countries  of 
messenger  and  janitor. 

(2)  Positions  of  part-time, 
intermittent,  mixed  tour,  or  seasonal 
Customs  Inspectors.  Port  Directors. 
Inspectional  Aides.  Clerks  and  Cashiers 
at  remote/isolated  locations  where 
examination  is  impracticable.  A  remote/ 
isolated  location  is  outside  the  local 
commuting  area  of  a  population  center 
from  which  an  employee  can  reasonably 
be  expected  to  travel  on  short  notice 
under  adverse  weather  and/or  road 
conditions  which  are  normal  for  the 
area.  For  this  purpose,  a  population 
center  is  a  town  with  housing,  schools, 
health  care,  stores  and  other  businesses 
in  which  the  ser\icing  OPM  office  can 
schedule  tests  and/or  reasonably  expect 
to  attract  applicants.  An  individual 
appointed  under  this  authority  may  not 
be  employed  in  the  Customs  Service 
under  a  combination  of  this  and  any 
other  appointment  for  more  than  1,040 
working  hours  in  a  service  year. 

(3)  Until  October  1. 1994.  positions  of 
part-time,  intermittent,  or  temporary 
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Customs  Inspectors,  and  Port  Oirnctors 
in  Alaska  paid  at  a  rate  not  above  CS- 
9  and  for  not  mom  than  130  working 
days  in  a  service  year  No  n»'w 
appointments  may  be  made  under  this 
authority  after  February  28,  1994. 

(4)  (Reserved). 

(5)  Until  (X  tobor  1.  J994.  positions  at 
CS-9  anil  b«>Iow  of  Customs 
Enforcement  Officer,  Customs  Inspector, 
Customs  Marine  Clerk/Officer.  Customs 
Aid  fSaniplinR),  Customs  Win-house 
Offu  er.  Port  Director.  Interp.'t-tor,  ami 
laborer,  with  duties  of  a  continuing 
nature  that  require  the  part-time  or 
intermittent  service  of  an  employee  for 
not  more  than  700  hours  in  his/her 
service  year.  An  individual  appoint«;d 
under  this  exception  may  not  be 
employed  in  the  Customs  Service  under 
a  combination  of  this  and  any  other 
exception  for  more  than  700  hours  in 
his/her  serv  ice  year.  No  new 
appointments  may  be  made  under  this 
authority  after  February  28.  1994. 

(6)  Two  hundred  positions  of 
Criminal  Investigator  for  special 
assignments. 

(7)-(8)  (Reserveii). 

(9)  Not  to  exceed  25  positions  of 
Customs  Patrol  Officers  in  the  Papago 
Indian  Agency  in  the  State  of  Arizona 
whtMi  filled  by  the  appointment  of 
persons  of  one-fourth  or  more  Indian 
blood. 

(c)  Office  of  the  Comptroller  of  the 
Currency.  (1 )  Not  to  exceed  six  p^jsitions 
filled  under  the  Professional  Accounting 
Fellow  Program.  Appointments  under 
this  authority  may  not  exceed  2  years, 
but  may  be  extended  for  not  to  exceed 
an  additional  90  days  to  complete 
crilicol  proje<;ts. 

Id)  Office  of  Thrift  Supenision.  (1)  All 
positions  in  the  supervision  policy  and 
supervision  operations  functions  of 


services.  Employment  under  this 
authority  may  not  exceed  1  year. 


Department  of 
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made  iini>!r  thr 
Dccendjer  31.  my.l. 

(e)  Internal  Rncnue  Service  (1) 
Twenty  positions  of  investigator  for 
special 

(2)1.  of  Senior  Visiting 

Pension  Actuary,  (,S-15tO-14/l.'>. 
Appointments  to  these  positions  must 
be  for  periods  not  to  exceed  24  months. 

(f)  (RKserved). 

(g)  Huri'iju  of  Alcohol.  Tobacco,  and 
Firearms.  (1)  One  hundred  positions  of 
criminal  investigator  for  special 
assignments. 

(h)  (Reser\edl. 

(i)  Bureau  of  Government  Financial 
Operations.  (1)  Clerical  positions  at 
grades  GS-5  and  below  established  in 
Emergency  Disbursing  Offices  to  process 
emergency  payments  to  victims  of 
catastrophes  or  natural  disasters 
requiring  emergency  disbursing 


Section  213.3106 
Defense 

(a)  P^Vce  of  the  Secretary.  (lH5) 
(Reserved). 

(6)  One  Executive  Secretary,  US-USSR 
Standing  Qmsultativc  Commission  and 
Staff  Analyst  (SALT),  Office  of  the 
Assistant  Secretary  of  Defense 
(International  Security  Affairs). 

flj)  Entire  Department  (including  the 
Office  of  the  Secretary  of  Defense  and 
the  Departments  of  the  Army,  Naiy,  and 
Air  Force).  (1)  Professional  positions  in 
Military  Dependent  Schcx)!  Systems 
overseas. 

(2)  Positions  in  attacJie  1  systems 
overseas,  including  all  professional  and 
scientific  positions  in  the  Naval 
Restiarch  Branch  Office  in  London. 

(3)  Positions  of  clerk  translator, 
translator,  and  interpreter  overseas. 

(4)  Positions  of  Eciucational  Specialist 
the  incumbents  of  whicJi  will  serve  as 
Director  of  Religious  Education  on  the 
staffs  of  the  Chaplains  in  the  miUtary 
services. 

(5)  Positions  under  the  program  for 
utiUzation  of  alien  scientists,  approved 
under  pertinent  directives  administered 
by  the  Director  of  Defense  Research  and 
Engineering  of  the  Department  of 
Defense,  when  occupied  by  alien 
scientists  initially  employed  under  the 
program  including  those  who  have 
acquired  United  States  citizenship 
during  such  employment. 

(6)  Positions  in  overseas  installations 
of  the  Department  of  Defense  when 
filled  by  dependents  of  military  or 
civilian  employees  of  the  U.S. 
Government  residing  in  the  area. 
Employment  under  this  authority  may 
not  extend  longer  than  2  months 
following  the  transfer  from  the  area  or 
separation  of  a  dependent'i,  sponsor 
Provided,  that  |i)  a  school  employee 
may  be  permitted  to  complete  the 
school  year;  and  (ii)  an  employee  other 
than  a  school  employee  may  be 
permitted  to  serve  up  to  1  addition.il 
year  when  the  military'  d>'pariment 
concrmc d  finds  that  liie  additional 
employment  is  in  the  interest  of 

m  lit. 

[  !i  secretarial  and  staff 

support  positions  at  GS-12  or  below  on 
the  White  House  .Support  Group. 

(8)  Positions  in  DOD  researti  and 
development  activities  cx:cupicd  by 
participants  in  the  DOD  .Science  and 
Eng  neering  Apprenticeship  Program  for 
High  School  Students.  Persons 
employed  under  this  authority  shall  be 
bona  fide  high  schcxil  students,  at  least 
14  years  old,  pursuing  courses  related  to 
the  position  occupied  and  limited  to 


1.040  working  hours  a  year.  Children  of 
DOD  employees  may  be  appointed  to 
these  positions,  notwithstanding  the 
sons  and  daughters  restriction,  if  the 
positions  are  in  field  activities  at  remote 
locations.  Appointments  under  this 
authority  may  be  made  only  to  positions 
for  which  qualification  standards 
established  under  5  CFR  Part  302  arrt 
consistent  with  the  education  and 
experifjnco  standards  established  for 
comparable  positions  in  the  competitive 
service.  Appointments  under  this 
authority  may  not  be  used  to  extend  the 
service  limits  contained  in  any  other 
appointing  authority. 

(c)  Defense  Contract  Audit  Agency.  (1 ) 
Not  to  exceed  two  positions  of 
Accounting  Fellow,  Auditor,  GM-51 1- 
14.  filled  under  the  Accounting 
Fellowship  Program.  Appointments 
under  this  authority  may  not  exceed  2 
years. 

(d)  General.  (1)  Positions  concerned 
with  advising,  administering, 
supervising,  or  performing  work  in  the 
collection,  processing,  analysis, 
production,  evaluation,  interpretation, 
dissemination,  and  estimation  of 
Intelligence  Information,  including 
scientific  and  technical  positions  in  the 
intelligence  function;  and  positions 
involved  in  the  planning,  programming, 
and  management  of  intelligence 
resources  when,  in  the  opinion  of  OPM. 
it  is  impracticable  to  examine.  This 
authority  does  not  apply  to  positions 
assigned  to  crv'ptologic  and 
communications  intelligence  activities/ 
functions. 

(2)  Positions  involved  in  intelligence- 
related  work  of  the  cryptologic 
intelligence  activities  of  the  military 
departments.  This  includes  all  piositions 
of  intelligence  research  specialist,  and 
similar  positions  in  the  intelligence 
classification  series;  all  scientific  and 
technic:al  positions  involving  the 
applications  of  engineering,  physical  or 
technical  sciences  to  intelligence  work; 
and  professional  as  well  as  intelligence 
tec  hnician  positions  in  which  a  majority 
of  the  inciimh)ent's  time  is  sf)ent  in 
advising,  administering,  supervising,  or 
performing  work  in  the  collection, 
prcx:essing,  analysis,  produc:tion, 
evaluation,  interpretation, 
dissemination,  and  estimation  of 
intelligence  information  or  in  the 
planning,  programming,  and 
manag(!monf  of  intelligence  rosourta?s. 

(e)  Uniformed  Services  University  of 
the  Health  Sciences.  (1)  Positions  of 
President.  Vice  Presidents.  Assist.mt 
Vice  Presidents,  Deans,  Deputy  De.ins. 
Associate  Deans,  Assistant  Deans, 
Assistants  to  the  President.  Assistants  to 
the  Vice  Presidents,  Assistants  to  the 
Deans,  Professors,  Asscxnate  Professors, 


Assistant  Professors,  Instructors, 
Visiting  Scientists,  Research  Associates, 
Senior  Research  Associates,  and 
Postdoctoral  Fellows. 

(2)  Positions  established  to  perform 
work  on  projects  funded  from  grants. 

(fl  National  Defense  University.  (1) 
Not  to  exceed  16  positions  of  senior 
policy  analyst,  GS-15,  at  the  Strategic 
Concrepts  Development  Center.  Initial 
appointments  to  these  positions  may  not 
exceed  6  years,  but  may  be  extended 
thereafter  in  1-,  2-,  or  3-year  increments, 
indefinitely. 

(g)  Defense  Communications  Agency. 
(1)  Not  to  exceed  10  positions  at  grades 
GS-10/15  to  staff  and  support  the  Crisis 
Management  Center  at  the  White  House. 

(h)  Defense  Systems  Management 
College.  Fort  Belvoir,  Va.  (1)  The  Provost 
and  professors  in  grades  GS-13  through 
1.5. 

(i)  George  C.  Marshall  European 
Center  for  Security  Studies.  Garmisch. 
Germany.  (1)  The  Director,  Deputy 
Director,  and  positions  of  professor, 
instructor,  and  lecturer  at  the  George  C. 
Marshall  European  Center  for  Security 
Studies,  Garmisch.  Germany,  for  initial 
emplo\Tnent  not  to  exceed  3  years, 
which  may  be  renewed  in  increments 
from  1  to  2  years  thereaftsr. 

Section  213.3107    Department  of  the 
Army 

(a)  General.  (1)  Not  to  exceed  30 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS— 1700 
occupalioncd  group  and  the  GS-1410 
Librarian  series,  located  at  the  U.S. 
Army  Russian  Institute,  Garmisch, 
Crermany,  and  the  U.S.  Army  Foreign 
Language  Training  Center  Europe, 
MunicJi,  Germany. 

(2)  (Reserved). 

(3)  Not  to  exceed  500  Medical  and 
Dental  Intern,  Resident  emd  Fellow 
positions,  whose  incumbents  are 
training  under  graduate  medical/dental 
education  programs  in  Army  Medical 
Department  facilities  worldwide,  and 
whose  compensation  is  fixed  under  5 
U.S.C  5351-5356.  Employment  under 
this  authority  may  not  exceed  4  years, 
unless  extended  with  prior  approval  of 
OPM. 

(b)  Aviation  Systems  Command.  (1) 
One  scientific  and  professional  research 
position  in  the  U.S.  Army  Research  and 
Technology  Laboratories,  the  duties  of 
which  require  specific  knowledge  of 
aviation  technology  in  non-allied 
nations. 

(c)  Corps  of  Engineers.  (1)  (Reserved). 
(2)  Nonsupervisory  trades,  crafts,  and 

manual  labor  positions  at  grades  WG-6 
and  below  on  survey,  construction, 
short-term  maintenance,  or  floating- 
plant  operations,  where  because  of 


turnover,  lack  of  housing  facilities, 
mobility  of  work  site,  or  remoteness  of 
personnel  servicing  facilities,  an 
adequate  labor  force  can  be  recruited 
only  by  immediate  gate  hiring  on  a  local 
basis.  This  authority  can  be  used  only 
when  OPM  has  determined  that  it  is 
specifically  applicable  to  a  given 
situation;  ordinarily,  it  will  not  be  used 
for  employment  in  OPM  central  office, 
regional,  and  branch  office  cities  or  in 
cities  where  there  is  a  local  OPM  area 
office  to  service  the  employing 
establishment. 

(d)  L^.S.  Military  Academy,  West 
Point.  New  York.  (1)  Civilian  professors, 
instructors,  teachers  (except  teachers  at 
the  Children's  School),  Cadet  Social 
Activities  Ccxirdinator,  chapel  organist 
and  choir-master.  Director  of 
Intercollegiate  Athletics,  Associate 
Director  of  Intercollegiate  Athletics, 
Facility  Manager,  Building  Manager, 
three  Physical  Therapists  (Athletic 
Trainers),  Associate  IDirector  of 
Admissions  for  Plans  and  Programs, 
Deputy  Direcrtor  of  Alumni  Affairs;  and 
librarian  when  filled  by  an  officer  of  the 
Regular  Army  retired  from  acrtive 
service,  and  the  military  secretary  to  the 
Superintendent  when  filled  by  a  U.S. 
Military  Academy  graduate  retired  as  a 
regular  commissioned  officer  for 
disability. 

(e)  U.S.  Army  School  of  the  Americas. 
Fort  Benning,  Georgia.  (1)  Positions  of 
Translator  (Typing),  GS-1040-5/9,  and 
Supervisory  Translator,  GS-1040— 11. 
No  new  appointments  may  be  made 
under  this  authority  after  December  31, 
1985. 

(f)  Central  Identification  Laboratory. 
(1)  One  position  of  Scientific  Director, 
GM-190-15,  and  four  positions  of 
Forensic  Scientist,  GM-190-14.  Initial 
appointment  to  these  positions  is  NTE 
3-5  years,  with  provision  for  indefinite 
numbers  of  renewals  in  1-,  2-,  or  3-year 
increments. 

(g)  Defense  Language  Institute.  (1)  All 
positions  on  the  faculty  and  staff  which 
are  classified  in  the  GS— 1700 
occupational  group,  the  GS-1040 
Language  Specialist  series,  and  the  GS- 
303  Bilingual  Clerk  series,  that  require 
either  a  proficiencry  in  a  foreign 
language  or  a  knowledge  of  foreign 
language  teaching  methods. 

(h)  Army  War  College,  Carlisle 
Barracks,  PA.  (1)  Positions  of  professor, 
instructor,  or  lec:turer  associated  with 
courses  of  instruction  of  at  least  10 
months  duration  for  employment  not  to 
exc^eed  5  years,  which  may  be  renewed 
in  1-,  2-,  3-,  4-,  or  5-year  increments 
indefinitely  thereafter. 

(2)  Nine  senior  policy  analyst 
positions,  GS-14/15,  at  the  Strategic 
Studies  Institute,  Army  War  College, 


with  appointments  to  be  made  initially 
for  up  to  3  years  and  thereafter  extended 
annually  if  needed. 

(i)  (Reserved). 

(j)  U.S.  Military  Academy  Preparatory 
School.  Fort  Monmouth.  New  fersey.  (1) 
Positions  of  Academic  Director, 
Department  Head,  and  Instructor. 

(k)  U.S.  Army  Command  and  General 
Staff  College.  Fort  Leavenworth.  Kansas. 
(1)  Positions  of  professor,  associate 
professor,  assistant  professor,  and 
instructor  associated  with  courses  of 
instruction  of  at  least  10  months 
duration,  for  employment  not  to  exceed 
up  to  5  years,  which  may  be  renewed  in 
1,  2,  3,  4.  or  5-year  increments 
indefinitely  thereafter. 

Section  213.3108    Department  of  the 

Na\y 

(a)  General.  (1)  (Reser\'ed). 

(2)  Positions  of  Student  Pharmacist 

for  temporary,  part-time,  or  intermittent    ^ 
emplo>-ment  in  U.S.  naval  regional 
medical  centers,  hospitals,  clinics  and 
departments  when  filled  by  students 
who  are  enrolled  in  an  approved 
pharmacy  program  in  a  participating 
nonfederal  institution,  and  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54.  Employment  under  this 
authority  may  not  exceed  1  year. 

(3)  (Reserved). 

(4)  Not  to  exceed  50  positions  of 
resident-in-training  at  U.S.  naval 
regional  medical  centers,  hospitals,  and 
dispensaries  which  have  residency 
training  programs,  when  filled  by 
residents  assigned  as  affiliates  for  part  of 
their  training  from  nonfederal  hospitals. 
Assignments  shall  be  on  a  temporary 
(full-time  or  part-time)  or  intermittent 
basis,  shall  not  amount  to  more  than  6 
months  for  any  person,  and  shall  be 
applied  only  to  persons  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54. 

(5)  (Reserved). 

(6)  Positions  of  Student  Operating 
Room  Technician  for  temporary,  part- 
time,  or  intermittent  emploj-ment  in 
U.S.  naval  regional  medic:al  c:enters  and 
hospitals,  when  filled  by  students  who 
are  enrolled  in  an  approved  operating 
room  technician  program  in  a 
participating  nonfederal  institution, 
whose  compensation  is  fixed  under  5 
U.S.C.  5351-54.  EmplojTnent  under  this 
authority  may  not  exceed  1  year. 

(7)  Positions  of  student  scx:ial  worker 
for  temporary,  part-time,  or  intermittent 
emplo\Tnent  in  U.S.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  bona  fide 
students  enrolled  in  ac:ademic 
institutions:  Provided,  that  the  work 
performed  in  the  agency  is  to  be  used 
by  the  student  as  a  basis  for  completing 
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certain  academic  requirements  by  such 
educational  institution  to  qualify  for  a 
graduate  degree  in  social  work.  This 
authority  shall  be  applied  only  to 
students  whose  compensation  is  fixed 
under  5  U.S  C.  5351-54. 

(8)  Positions  of  student  practical 
nurse  for  temporary,  part-time,  or 
intermitt«mt  employment  in  U.S.  naval 
region.il  medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  lraine«;s 
enrolled  in  a  nonfoder.il  institution  in 
an  approved  program  of  educational  and 
clini(  al  training  which  meets  the 
requirements  for  licensing  as  a  practical 
nurse.  This  authority  shall  be  applied 
only  to  trainees  whose  compensation  is 
n.xed  imdor  ^  U  SC  5351-54 

('»  -i). 

(lOi  as  of  medical  technology 

intern  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispens,iries. 
when  filled  by  students  enrolled  in 
approved  programs  of  training  in 
nonfederal  institutions  Employment 
under  this  auihority  may  b«  on  a  full- 
time,  part-time,  or  intermittent  basis  but 
may  not  exceed  1  ycir.  This  authority 
shall  be  applied  only  to  students  whose 
compensation  is  fixed  under  5  U.S.C. 
5351-54 

(11)  Positions  of  medical  intern  in 
U  .S  naval  regional  medical  centers. 

h'  ir.tl  dispensaries,  when  filled 

b\  J         .IS  who  are  serving  medical 
internships  at  participating  nonfederal 
hospitals  and  whose  compensation  is 
fixed  under  5  U  S  C.  5351-54. 
Employnunt  under  this  authority  may 
not  exceed  1  year. 

(12)  Positions  of  student  speech 
pathologist  at  US.  naval  regional 
medical  centers,  hospitals,  and 
dispensaries,  when  filled  by  persons 
who  are  enrolled  in  parlicipating 
nonfederal  institutions  and  whose 
compers.itiun  is  fixed  under  5  U.S.C. 
5351-54.  LiiiploymenI  under  this 
authority  may  not  exceed  1  year. 

(13)  Positions  of  student  dental 
assistant  in  U.S.  naval  regional  medical 
centers,  hospitals,  and  dispensiiries. 
when  filled  by  p<?rsons  who  are  enrolled 
in  participating  nonfederal  institutions 
and  whose  compensation  is  fixed  under 
5  U.S.C.  5351-54.  Employment  under 
this  authority  may  not  exceed  1  year. 

(14)  (Reserved). 

(15)  Marine  positions  assigned  to  a 
coastal  or  seagoing  vessel  operated  by  a 
naval  activity  for  research  or  training 
purposes. 

(16)  All  positions  necessary  for  the 
administration  and  maintenance  of  the 
official  residence  of  the  Vice  President. 

(b)  Naval  Academy.  Naval 
Postfftiduate  School,  and  Naval  War 
College.  (1)  Professors,  instructors,  and 
teachers;  the  Director  of  Academic 


Planning.  Naval  Postgraduate  School; 
and  the  hbrarian,  organist-choirmaster, 
registrar,  the  dean  of  admissions,  and 
social  counselors  at  the  Naval  Academy 

(c)  Chief  of  Naval  Operations.  (1)  One 
position  at  grade  GS-12  or  above  that 
will  provide  technical,  managerial,  or 
administrative  support  on  highly 
classified  functions  to  the  Deputy  Chief 
of  Naval  Operations  (Plans,  Policy,  and 
Operations). 

(d)  Military  Sealift  Command.  (1)  All 
positions  on  vessels  operated  by  the 
Military  Sealift  Command. 

(e)  Pacific  Missile  Range  Facility. 
Barking  Sands.  Hawaii.  (1)  All 
positions.  This  authority  applies  only  to 
positions  that  must  be  filled  pending 
final  decision  on  contracting  of  Facility 
operations.  No  new  appointments  may 
be  made  under  this  authority  after  July 
29.  1988. 

(f)  (Reserved). 

(g)  Office  of  Naval  Resrarch.  (1)  Not 
to  exceed  five  positions  of  Liaison 
Scientists.  GS-13/15,  in  the  Naval 
Research  Branch  Office  in  Japan,  when 
filled  by  research  scientists  who  have 
speci.ilized  experience  in  scientific 
disciplines  of  current  interest  to  the 
Department  and  who  have  a 
demonstrated  ability  to  deal  with  the 
Japanese  scientific  community  in  their 
disciplines.  An  appointment  under  this 
authority  may  be  made  initially  for  a 
period  of  not  to  exceed  2  years.  With  the 
prior  approval  of  OPM,  total 
employment  under  this  authority  may 
be  for  as  long  as  3  years. 

Section  213.3109    Department  of  the 
Air  Force 

(a)  Office  of  the  Secretary.  (1)  One 
SpiHial' Assistant  in  the  Office  of  the 
Se<;retary  of  the  Air  Force.  This  position 
has  advisory  rather  than  operating 
duties  except  as  operating  or 
administrative  responsibilities  may  be 
exerc  ised  in  connection  with  the  pilot 
studies. 

(b)  General.  (1)  Professional, 
technical,  managerial  and 
administrative  positions  supporting 
space  activities,  when  approved  by  the 
Secretary  of  the  Air  Force. 

(2)  Seventy  positions  engaged  in 
interdepartmental  defense  projects 
involving  scientific  and  technical 
evaluations. 

(c)  Not  to  exceed  20  professional 
positions,  GS-11  through  GS-15,  in 
Detachments  6  and  51,  SM-ALC,  Norton 
and  McClellan  Air  Force  Bases. 
California,  which  will  provide  logistic 
support  management  to  specialized 
research  and  development  projects. 

(d)  US.  Air  Force  Academy. 
Colorado.  (1)  Positions  of  Cadet 
Hostesses,  Instructors  in  Physical 


Education,  Instructors  in  Music 
(choirmasters),  one  Training  Instructor 
(Parachuting),  one  Training  Instructor 
(Code  of  Conduct  and  Evasion),  and  two 
Physical  Therapists  (Athletic  Trainers). 

(2)  Positions  of  professor,  associate 
professor,  assistant  professor,  and 
instructor,  in  the  Dean  of  Faculty, 
Commandant  of  Cadets,  and  Director  of 
Athletics  organizations  of  the  United 
States  Air  Force  Academy. 

(e)  Not  to  exceed  five  positions.  GS- 
12  through  GS-15,  in  the  Specialized 
Management  Office  (WR-ALC/QL)  at 
Robins  Air  Force  Base,  Georgia,  which 
will  provide  logistic  support 
management  .staff  guidance  for  highly 
sensitive  and  high  priority  programs 
and  projects.  Employment  under  this 
authority  is  not  to  exceed  May  30,  1988. 

If)  Air  Force  Office  of  Special 
Investigations.  (1)  Not  to  exceed  250 
positions  of  Criminal  Investigators/ 
Intelligence  Research  SpeciaHsts,  GS-5 
through  GS-15. 

(g)  Not  to  exceed  eight  positions,  CS- 
12  through  15,  in  Headquarters  Air 
Force  Logistics  Command,  DCS  Material 
Management.  Office  of  Special 
Activities,  Wright-Patterson  Air  Force 
Base.  Ohio,  which  will  provide  logistic 
support  management  staff  guidance  to 
classified  research  and  development 
projects. 

(h)  Air  University,  Maxwell  Air  Force 
Base.  Alabama.  (1)  Positions  of 
professor,  instructor,  or  lecturer. 

(i)  Air  Force  Institute  of  Technology. 
Wright-Patterson  Air  Force  Base.  Ohio. 
(1)  Civilian  deans  and  professors. 

(j)  Air  Force  Logistics  Command.  (1) 
One  Supervisory  Logistics  Management 
Specialist.  GM-346-14,  in  Detachment 
2,  2762  Logistics  Management  Squadron 
(Speciil).  Greenville.  Texas. 

(k)  One  position  of  Supervisory 
Logistics  Management  Specialist,  GS- 
346-15,  in  the  2762nd  Logistics 
Squadron  (Special),  at  Wright-Patterson 
Air  Force  Base.  Ohio. 

(1)  One  position  of  Commander,  Air 
National  Guard  Readiness  Center, 
Andrews  Air  Force  Base,  Maryland. 

Section  213.31 10    Department  of 
Justice 

(a)  General.  (1)  Deputy  U.S.  Marshals 
employed  on  an  hourly  basis  for 
intermittent  service. 

(2)  (Reserved). 

(3)  U.S.  Marshal  in  the  Virgin  Islands. 

(4)  Positions  at  GS-15  and  oelow  on 
the  staff  of  an  office  of  an  independent 
counsel,  that  is  established  under  28 
CFR  Part  600.  No  office  may  use  this 
authority  for  more  than  4  years  to  make 
appointments  and  position  changes 
unless  prior  approval  of  OPM  is 
obtained. 


(b)  Immigration  and  Naturalization 
Sen-ice.  (1)  Not  to  exceed  350  positions, 
at  grades  GS-15  and  below,  engaged  in 
planning  for  and  implementing  the 
processing  of  claims  for  resident  status 
which  may  be  submitted  by  aliens 
already  in  the  United  States  as 
authorized  by  immigration  control  and 
reform  legislation.  New  appointments 
under  this  authority  may  not  be  made 
after  April  15,  1994. 

(2)  Not  to  exceed  500  positions  of 
interpreters  and  language  specialists, 
GS-1040-5/9. 

(3)  Not  to  exceed  25  positions,  GS-15 
and  below,  with  proficienc\^n 
speaking,  reading,  and  writing  the 
Russian  language  and  serving  in  the 
Soviet  Refugee  Processing  Program  with 
permanent  duty  location  in  Moscow, 
Russia. 

(c)  Drug  Enforcement  Administration. 
(1)  (Reserved). 

(2)  One  hundred  and  fifty  positions  of 
Intelligence  Research  Agent  and/or 
Intelligence  Operation  Specialist  in  the 
GS-132  series,  grades  GS-9  through 
CS-15. 

(3)  Not  to  exceed  200  positions  of 
Criminal  Investigator  (Special  Agent). 
New  appointments  may  be  made  under 
this  authority  only  at  grades  GS-7/11. 

Section  213.3112    Department  of  the 
Interior 

(a)  General.  (1)  Technical, 
maintenance,  and  clerical  positions  at  or 
below  grades  GS-7,  WG-10.  or 
equivalent,  in  the  field  service  of  the 
Department  of  the  Interior,  when  filled 
by  the  appointment  of  persons  who  are 
certified  as  maintaining  a  permanent 
and  exclusive  residence  within,  or 
contiguous  to,  a  field  activity  or  district, 
and  as  being  dependent  for  livelihood 
primarily  upon  employment  available 
within  the  field  activity  of  the 
Department. 

(2)  AU  positions  on  Government- 
owned  ships  or  vessels  operated  by  the 
Department  of  the  Interior. 

(3)  Temporary  or  seasonal  caretakers 
at  temporarily  closed  camps  or 
improved  areas  to  maintain  grounds, 
buildings,  or  other  sLrurtures  and 
prevent  damages  or  theft  of  Government 
property.  Such  appointments  shall  not 
e.xtend  beyond  130  working  days  a  year 
without  the  prior  approval  of  OPM. 

(4)  Temporary,  intermittent,  or 
seasonal  field  assistants  at  GS-7,  or  its 
equivalent,  and  below  in  such  areas  as 
forestry.  8  range  management,  soils, 
engineering,  fishery  and  wildfife 
management,  and  with  surveying 
parties.  Employment  under  this 
authority  may  not  exceed  180  working 
tiays  a  year. 


(5)  Temporary  positions  established 
in  the  field  service  of  the  Department  for 
emergency  forest  and  range  fire 
prevention  or  suppression  and  blister 
rust  control  for  not  to  exceed  180 
working  days  a  year:  Provided,  that  an 
employee  may  work  as  many  as  220 
working  days  a  year  when  employment 
beyond  180  days  is  required  to  cope 
with  extended  fire  seasons  or  sudden 
emergencies  such  as  fire,  flood,  storm, 
or  other  unforeseen  situations  involving 
potential  loss  of  life  or  property. 

(6)  Persons  employea  in  field 
positions,  the  work  of  which  is  financed 
jointly  by  the  Department  of  the  Interior 
and  cooperating  persons  or 
organizations  outside  the  Federal 
service. 

(7)  All  positions  in  the  Bureau  of 
Indian  Affairs  and  other  positions  in  the 
Department  of  the  Interior  directly  and 
primarily  related  to  providing  services 
to  Indians  when  filled  by  the 
appointment  of  Indians.  The  Secretary 
of  the  Interior  is  responsible  for  defining 
the  term  "Indian." 

(8)  Temporary,  intermittent,  or 
seasonal  positions  at  GS-7  or  below  in 
Alaska,  as  follows:  Positions  in 
nonprofessional  mining  activities,  such 
as  those  of  drillers,  miners,  caterpillar 
operators,  and  samplers.  Employment 
under  this  authority  shall  not  exceed 
180  working  days  a  year  and  shall  be 
appropriate  only  when  the  activity  is 
carried  on  in  a  remote  or  isolated  area 
and  there  is  a  shortage  of  available 
candidates  for  the  positions. 

(9)  Temporary,  part-time,  or 
intermittent  employment  of  mechanics, 
skilled  laborers,  equipment  operators 
and  tradesmen  on  construction,  repair, 
or  maintenance  work  not  to  exceed  180 
working  days  a  year  in  Alaska,  when  the 
activity  is  carried  on  in  a  remote  or 
isolated  area  and  there  is  a  shortage  of 
available  candidates  for  the  positions. 

(10)  Seasonal  airplane  pilots  and 
airplane  mechanics  in  Alaska,  not  to 
exceed  180  working  days  a  year. 

(11)  Temporary  staff  positions  in  the 
Youth  Conservation  Corps  Centers 
operated  by  the  Department  of  the 
Interior.  Employment  under  this 
authority  shall  not  exceed  1 1  weeks  a 
year  except  with  prior  approval  of  OPM. 

(12)  Positions  in  the  Youth 
Conservation  Corps  for  which  pay  is 
fixed  at  the  Federal  minimum  wage  rate. 
EmplojTnent  under  this  authority  may 
not  exceed  10  weeks. 

(b)  (Reserved). 

(c)  Indian  Arts  and  Crafts  Board.  (1) 
The  Executive  Director. 

(d)  (Reserved). 

(e)  Office  of  the  Assistant  Secretary, 
Territorial  and  International  Affairs.  (1) 
(Reserved). 


UMI 


(2)  Not  to  exceed  four  positions  of 
Territorial  Management  Interns,  grades 
GS-5,  GS-7,  or  GS-9.  when  filled  by 
territorial  residents  who  are  U.S. 
citizens  from  the  Virgin  Islands  or 
Guam;  U.S.  nationals  from  American 
Samoa;  or  in  the  case  of  the  Norihem 
Marianas,  will  become  U.S.  citizens 
upon  termination  of  the  U.S. 
trusteeship.  Employment  under  this 
authority  may  not  exceed  6  months. 

(3)  (Reserved). 

(4)  Special  Assistants  to  the  Governor 
of  American  Samoa  who  perform 
specialized  administrative,  professional, 
technical,  and  scientific  duties  as 
members  of  his  or  her  immediate  staff. 

(0  National  Park  Sen^ice.  (1)  Park 
Ranger  positions  (appropriate 
speciahzations)  at  salaries  equivalent  to 
GS-2  through  GS-5  to  perform  practical 
and  technical  work  supporting  the 
management  of  Park  Service  areas  and 
resources  in  the  functional  areas  of 
interpretation,  resources  management, 
visitor  protection,  and  visitor  services: 
and  positions  at  salaries  equivalent  to 
grades  GS-6  and  GS-7  in  which  the 
duties  are  supervisory  or  consist  of 
highly  specialized  technical  work  in 
support  of  National  Park  Ser\'ice 
operations  in  the  functional  areas 
delineated  above.  The  total  number  of 
Park  Ranger  and  Park  Technician 
positions  at  salaries  equivalent  to  GS-6 
and  GS-7  excepted  under  this 
paragraph  shall  not  exceed  200. 
Employment  under  this  paragraph  is 
limited  to  persons  who  meet  the 
quaUfication  standards  for  each  salary- 
level  which  have  been  agreed  upon  bv 
OPM  and  the  Department.  These 
standards  include  as  a  minimum  the 
following  number  of  previous  seasons' 
experience  at  a  salary  equivalent  to  the 
next  lower  grade  or  equivalent 
experience  in  a  Federal,  State,  or  local 
park: 

(i)  For  IGS-7:  Two  seasons  at  IGS-6 
level  in  the  National  Park  Service. 

(ii)  For  IGS-8:  Two  seasons  at  IGS-5 
level  in  the  National  Park  Service. 

(iii)  For  IGS-5:  One  season  at  iGS-4 
level  or  its  equivalent  in  experience. 

(iv)  For  IGS-4:  One  season  at  IGS-3 
level  or  its  equivalent  in  experience. 

(v)  For  IGS-3:  One  season  at  IGS-2 
level  or  its  equivalent  in  experience. 
Employment  under  this  paragraph  shall 
be  only  for  duty  that  is  temporary, 
intermittent,  or  seasonal,  and  no  person 
shall  be  employed  by  the  same 
appointing  office  in  the  National  Park 
Service  under  this  paragraph  or  a 
combination  of  this  and  any  other 
excepting  authorities  in  excess  of  180 
working  ddys  a  j-ear. 

(2)  (Reser%'ed). 
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(3)  Seven  full-time  permanent  and  31 
temporary,  part-time,  or  intnrmittpnt 
positions  in  the  Redwoo<l  National  Park, 
California,  which  are  needed  for 
rehabilitation  of  the  park,  as  provided 
by  Public  Law  95-250. 

(4)  One  Special  Representative  of  the 
Director. 

(g)  Bureau  of  Reclamation  (1) 
Appraisers  and  examiners  employed  on 
a  temporary,  intermittent,  or  part-time 
basis  on  special  valuation  or 
prospect ive-entrymen-review  projects 
where  knowledge  of  local  values  on 
conditions  or  other  specialized 
qualifications  not  possessed  by  regular 
Bureau  employees  aie  required  for 
successful  results.  Employment  under 
this  provision  shall  not  exceed  130 
working  days  a  year  in  any  individual 
case:  Provided,  that  such  employment, 
may  with  prior  approval  of  (3PM,  l>e 
extended  for  not  to  exceed  an  additional 
50  working  days  in  any  single  year. 

(h)  Office  of  the  Deputy  Assistant 
Secretary  for  Territorial  Affairs  ( 1 ) 
Positions  of  Territorial  Management 
Interns.  GS-5,  when  filled  hy  persons 
selected  by  the  (iovernment  of  the  Trust 
Territory  of  the  Pacific  Islands.  No 
appointment  may  extend  beyemd  1  year. 

Section  213.3113    Department  of 
Agriculture 

(a)  General  (1)  .Vgents  employed  in 
field  positions  the  work  of  which  is 
financed  jointly  by  the  Department  and 
cooperating  persons,  organizations,  or 
governmental  agencies  outside  the 
Federal  service.  Except  for  positions  for 
which  selection  is  jointly  made  by  the 
L)«'partment  and  the  c(x>perating 
organization,  this  authority  is  not 
applicable  to  positions  in  the 
Agricultural  Resetirch  Service  or  the 
Statistical  Reporting  Service  This 
authority  is  not  applicable  to  the 
following  positions  in  the  Agricultural 
Marketing  Service:  Agricultural 
commodity  grader  (grain)  and  (meat), 
(poultry),  and  (dairy),  agricultural 
commodity  aid  (grain),  and  IoImcco 
inspection  positions. 

(2)-(4)  (Reserved). 

(5)  Temporary,  intermittent,  or 
seasonal  employinent  in  the  field 

serv  ice  of  the  Department  in  positions  at 
and  below  (;.V7  and  VVO-10  in  the 
following  types  of  positions:  Field 
assistants  for  subprofessional  scrvic  rs. 
caretakers  at  temporarily  (.losod  <  amps 
or  improved  areas;  forest  workers 
ongage<l  primarily  for  fire  prevention  or 
suppression  activities  and  other  forest 
workers  employed  at  hea«lqu<irters  other 
than  forest  supervisor  and  regional 
offices;  Stale  performance  assistants  in 
the  Agricultural  Stabilization  and 
Conservation  Jiervice;  agricultural 


helpers,  helper-leaders,  and  workers  in 
the  Agricultural  Research  Service  and 
the  Animal  and  Plant  Health  Inspection 
Service;  and  subject  to  prior  OPM 
approval  granted  in  the  calendar  year  in 
which  the  appointment  is  to  be  made, 
other  clerical,  trades,  crafts,  and  manual 
labor  positions.  Total  employment 
under  this  subparagraph  may  not  exceed 
180  working  days  in  a  service  year: 
Provided,  that  an  employee  may  work  as 
many  as  220  working  days  in  a  service 
year  when  employment  beyond  180 
days  is  required  to  cope  with  extended 
fire  seasons  or  sudden  emergencies  such 
as  fire,  flood,  storm,  or  other  unforeseen 
situations  involving  potential  loss  of  life 
or  property.  This  paragraph  does  not 
cover  trades,  crafts,  and  manual  labor 
positions  covered  by  paragraphs  (i)  and 
(m)of§213.3102. 

(6)  (Reserved). 

(7)  Not  to  exceed  34  Prograin 
Assistants,  whose  experience  acquired 
in  positions  excepted  from  the 
competitive  civil  service  in  the 
administration  of  agricultural  programs 
at  the  State  level  is  needed  by  the 
Department  for  the  more  efficient 
administration  of  its  programs.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31 ,  1985. 

(b)  (Reserved). 

(c)  Forest  Service.  (1)  (Reserved). 
(2)  Positions  in  Alaska  of  Laborers. 

Boat  Operators.  Mechanics.  Equipment 
Operators,  and  Carpenters  whose  duties 
require  the  operation  of  boats  in  coastal 
waters  and/or  the  establishment  and 
maintenance  of  work  camps  in  remote 
areas 

(d)  Agricultural  Stabilization  and 
Conservation  Service.  (1)  (Reserved). 

(2)  Members  of  State  Committees: 
Provided,  that  employment  under  this 
authority  shall  be  limited  to  temporary 
intermittent  (WAE)  positions  whose 
principal  duties  involve  administering 
farm  programs  within  the  State 
consistent  with  legislative  and 
Departmental  requirements  and 
reviewing  national  procedures  and 
policies  for  adaptation  at  .S;.i;ii  and  local 
levels  within  established  parameters. 
Individual  appointments  under  this 
authority  are  for  1  year  and  may  be 
extended  only  by  the  Secretary  of 
Agriculture  or  his  designee.  Members  of 
State  Committees  serve  at  the  pleasure 
of  the  .Secretary. 

(f)  Farmers  Home  Administration.  (1) 
(Reserved). 

(2)  County  committeemen  to  (  onsider, 
recommend,  and  advise  with  respect  to 
the  Farmers  Home  Administration 
program.  (3)  Temporary  positions  whose 
principal  duties  involve  the  making  and 
servicing  of  natural  disaster  emergency 
loans  pursuant  to  current  statutes 


authorizing  natural  disaster  emergency 
loans.  Appointments  under  this 
provision  shall  not  exceed  1  year  unless 
extended  for  one  additional  period  not 
to  exceed  1  year,  but  may,  with  prior 
approval  of  OPM  be  further  extended  for 
additional  periods  not  to  exceed  1  year 
each. 

(4)-(5)  (Reserved). 

(6)  Professional  and  clerical  positions 
in  the  Trust  Territory  of  the  Pacific 
Islands  when  occupied  by  indigenous 
residents  of  the  Territory  to  provide 
financial  assistance  pursuant  to  current 
authorizing  statutes. 

(f)  Agricultural  Marketing  Service.  (1) 
Positions  of:  Agricultural  Commodity 
Graders,  Agricultural  Commodity 
Technicians,  and  Agricuhural 
Commodity  Aids  at  grades  GS-9  and 
below  in  the  tobacco,  dairy,  and  poultry 
commodities;  Meat  Acxeptance 
Specialists.  GS-11  and  below;  Clerks. 
Office  Automation  Clerks,  and 
Computer  Clerks  at  GS-5  and  below; 
Clerk-Typists  at  grades  GS—4  and  below; 
and  Laborers  under  the  Wage  System 
Employment  under  this  authority  is 
limited  to  either  1,280  hours  or  180  days 
in  a  service  year. 

(2)  Positions  of:  Agricultural 
Commodity  Graders.  Agricultural 
Commodity  Technicians,  and 
Agricultural  Commodity  Aids  at  grades 
GS-1 1  and  below  in  the  cotton,  raisin, 
and  processed  fruit  and  vegetable 
commodities  and  the  following 
positions  in  support  of  these 
commodities:  Clerks,  Office  Automation 
Clerks,  and  Computer  Clerks  and 
Operators  at  GS-5  and  below;  Clerk- 
Typists  at  grades  GS-4  and  below;  and. 
under  the  Federal  Wage  System.  High 
Volume  Instrumentation  (HVI) 
Operators  and  HVI  Operator  Leaders  at 
VVG/WL-2  and  b«3low,  respectively. 
Instrument  Mechanics/Workers/Helpers 
at  WG— 10  and  below,  and  Laborers. 
Employment  under  this  authority  may 
not  exceed  180  days  in  a  service  year. 

In  unforeseen  situations  such  as  bad 
weather  or  crop  conditions, 
unanticipated  plant  demands,  or 
increased  imports,  employees  may  work 
up  to  240  days  in  a  service  year.  Cotton 
Agricultural  Commodity  Graders,  G.S-5. 
may  be  employed  as  trainees  for  the  first 
appointment  for  an  initial  period  of  B 
months  for  training  without  regard  to 
the  service  year  limitation. 

(3)  Milk  Market  Administrators. 

(4)  All  positions  on  the  staffs  of  the 
Milk  Market  Administrators. 

(g)-(i)  (Reserved). 

(j)  Food  and  Nutrition  Service.  (l)-(2) 
(Reserved). 

(3)  Positions  of  meat  and  poultry 
inspectors  (veterinarians  at  CS-11  and 
below  and  nonveterinarians  at 


appropriate  grades  below  GS-11)  for 
employment  on  a  temporary, 
intermittent,  or  seasonal  basis,  not  to 
exceed  1,280  hours  a  year. 

(k)-(l)  (Reserved). 

(m)  Federal  Grain  Inspection  Serxice 
(1)  One  hundred  and  fifty  positions  of 
Agricultural  Commodity  Aid  (Grain). 
GS-2/4;  100  positions  of  Agricultural 
Commodity  Technician  (Grain).  GS^/7; 
and  60  positions  of  Agricultural 
Commodity  Grader  (Grain),  GS-5/9,  for 
temporary  employment  on  a  part-time, 
intermittent,  or  seasonal  basis  not  to 
exceed  1,280  hours  in  a  service  year. 

Section  213.3114    Department  of 
Commerce 

(a)  General  (l)-(2)  (Reserved). 

(3)  Not  to  exceed  50  scientific  and 
technical  positions  whose  duties  are 
performed  primarily  in  the  Antarctic. 
Incumbents  of  these  positions  may  be 
stationed  in  the  continental  United 
States  for  periods  of  orientation, 
training,  analysis  of  data,  and  report 
writing. 

(b)  Office  of  the  Secretary.  (1)  One 
position  of  Administrative  Assistant, 
GS-301-8,  in  the  Office  of  Economic 
Affairs.  New  appointments  may  not  be 
made  after  March  30,  1979. 

(c)  (Reserved). 

(d)  Bureau  of  the  Census,  (l) 
Managers,  supervisors,  technicians, 
clerks,  interviewers,  and  enumerators  in 
the  field  service,  for  (1)  temporary,  part- 
time,  or  intermittent  employment  in 
connection  with  major  economic  and 
demographic  censuses  or  with  surveys 
of  a  nonrecurring  or  noncyclical  nature; 
and  (2)  indefinite  employment  for  the 
duration  of  each  decennial  census  for 
key  employees  located  at  the  Master 
District  Offices  (MDO)  and  Processing 
Offices  (PO):  Provided,  that  temporary, 
part-time  employment  of  the  nature 
described  in  (1)  above  will  be  for 
periods  not  to  e.xceed  1  year;  and  that 
such  appointments  may  be  extended  for 
additional  periods  of  not  to  exceed  1 
year  each;  but  that  prior  Office  approval 
is  required  for  extension  of  total  service 
beyond  2  years. 

(2)  Current  Program  Interviewers 
employed  on  an  intermittent  or  part- 
time  basis  in  the  field  service. 

(3)  Not  to  exceed  20  professional  and 
scientific  positions  at  grades  GS-9 
through  GS-1 2  filled  by  participants  in 
the  ASA  research  trainee  program. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 

(e)-(h)  (Reserved). 

(i)  Office  of  the  Under  Secretary  for 
International  Trade.  (1)  Thirty  positions 
at  GS-12  and  above  in  specialized  fields 
relating  to  international  trade  or 
commerce  in  units  under  the 


jurisdiction  of  the  Under  Secretary  for 
International  Trade.  Incumbents  will  be 
assigned  to  advisory  rather  than  to 
operating  duties,  except  as  operating 
and  administrative  responsibility  may 
be  required  for  the  conduct  of  pilot 
studies  or  special  projects.  Employment 
under  this  authority  will  not  exceed  2 
years  for  an  individual  appointee. 

(2)  Not  to  exceed  40  positions  of 
Managers  and  Deputy  Managers  of 
International  Trade  Fairs  and  Exhibit 
Programs  in  foreign  countries  when  the 
duties  require  a  considerable  portion  of 
the  employee's  time  to  be  spent  in 
foreign  countries. 

(3)  Not  to  exceed  30  positions  in 
grades  GS-12  through  GS-1 5,  to  be 
filled  by  persons  qualified  as  industrial 
or  marketing  specialists;  who  possess 
specialized  knowledge  and  experience 
in  industrial  production,  industrial 
operations  and  related  problems,  market 
structure  and  trends,  retail  and 
wholesale  trade  practices,  distribution 
channels  and  costs,  or  business 
financing  and  credit  procedures 
applicable  to  one  or  more  of  the  current 
segments  of  U.S.  industry  served  by  the 
Under  Secretary  for  International  Trade, 
and  the  subordinate  components  of  his 
organization  which  are  involved  in 
Domestic  Business  matters. 
Appointments  under  this  authority  may 
be  made  for  a  period  of  not  to  exceed 

2  years  and  may,  with  prior  approval  of 
OPM,  be  extended  for  an  additional 
period  of  2  years. 

(j)  National  Oceanic  and  Atmospheric 
Administration.  (1)  Subject  to  prior 
approval  of  OPM.  which  shall  be 
contingent  upon  a  showing  of 
inadequate  housing  facilities, 
meteorological  aid  positions  at  the 
following  stations  in  Alaska:  Barrow, 
Bethal,  Kotzebue,  McGrath,  Northway, 
and  St.  Paul  Island. 

(2)  (Reserved). 

(3)  All  civilian  positions  on  vessels 
operated  by  the  National  Ocean  Service. 

(4)  Temporary  positions  required  in 
connection  with  the  surveying 
operations  of  ihe  field  service  of  the 
National  Ocean  Service.  Appointment  to 
such  positions  shall  not  exceed  8 
months  in  any  1  calendar  year. 

(k)  (Reserved). 

(1)  National  Telecommunication  and 
Information  Administration.  (1) 
Seventeen  professional  positions  in 
grades  GS-13  through  GS-1 5. 

Section  213.3115  Department  of  Labor 

(a)  Office  of  the  Secretary.  (1) 
Chairman  and  five  members, 
Employees'  Compensation  Appeals 
Board. 

(2)  Chairman  and  eight  members. 
Benefits  Review  Board. 


(b)  Bureau  of  Labor  Statistics.  (1)  Not 
to  exceed  500  positions  involving  part- 
time  and  intermittent  employment  for 
field  survey  and  enumeration  work  in 
the  Bureau  of  Labor  Statistics.  This 
authority  is  applicable  to  positions 
where  the  salary  is  equivalent  to  GS-6 
and  below.  Employment  under  this 
authority  may  not  exceed  1,600  work 
hours  in  a  service  year.  No  new 
appointment  may  be  made  under  this 
authority  after  December  31,  1984. 

(c)  (Reserved). 

(d)  Employment  and  Training 
Administration.  (1)  Not  to  exceed  10 
positions  of  Supervisory  Manpower  - 
Development  Specialist  and  Manpower 
Development  Specialist.  GS-7/15,  in  the 
Division  of  Indian  and  Native  American 
Programs,  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Indian  blood.  These  positions 
require  direct  contact  with  Indian  tribes 
and  communities  for  the  development 
and  administration  of  comprehensive 
employment  and  training  programs. 

Section  213.31 16    Department  of 
Health  and  Human  Services 

(a)  (Reserved). 

(b)  Public  Health  Service.  (1)  Not  to 
exceed  five  positions  a  year  of  Medical 
Technologist  Resident,  GS-644-7.  in  the 
Blood  Bank  Department,  Clinical 
Center,  of  the  National  Institutes  of 
Health.  Appointments  under  this 
authority  will  not  exceed  1  year. 

(2)  Positions  at  Government  sanatoria 
when  filled  by  patients  during  treatment 
or  convalescence. 

(3)  (Reserved). 

(4)  Positions  concerned  with 
problems  in  preventive  medicine 
financed  or  participated  in  by  the 
Etepartment  of  Health  and  Human 
Services  and  a  cooperating  State, 
county,  municipality,  incorporated 
organization,  or  an  individual  in  which 
at  least  one-half  of  the  expense  is 
contributed  by  the  participating  agency 
either  in  salaries,  quarters,  materials, 
equipment,  or  other  necessary  elements 
in  the  carrying  on  of  the  work. 

(5)  Medical  and  dental  interns, 
extems.  and  residents;  and  student 
nurses. 

(6)  Positions  of  scientific, 
professional,  or  technical  nature  when 
filled  by  bona  fide  students  enrolled  in 
academic  institutions:  Provided,  that  the 
work  performed  in  the  agency  is  to  be 
used  by  the  student  as  a  basis  for 
completing  certain  academic 
requirements  required  by  an  educational 
institution  to  qualify  for  a  scientific, 
professional,  or  technical  field.  This 
authority  shall  be  applied  only  to 
positions  with  compensation  fixed 
under  5  U.S.C. 5351-5356. 
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(7)  Not  to  excfNKi  50  positions 
associated  with  health  s<T«wning 
programs  for  refugees. 

(8)  All  positions  in  the  Publii.  Health 
Service  and  other  positions  in  the 
Departinont  of  Meaith  and  (liiinan 
Services  dinn  tly  and  phmanly  related 
to  providing  services  to  Indians  when 
filled  by  the  appointment  of  Indians. 
The  Set:r»'fary  of  Health  and  Human 
Servictfs  is  respon.sihie  for  defining  the 
term  "Indian." 

(9)  Twelve  positions  of  Therapeutic 
Radiologic  Technician  Traim>«  in  the 
Radiation  Oncology  Branch.  National 
dnier  Institute,  Lmployment  under 
this  authority  shall  not  excee<i  1  year  for 
any  individual.  This  authority  shall  be 
applied  only  to  positions  with 
compensation  fixed  under  .'>  U.S.C 
5351-.S3r)b. 

(10)  Health  care  positions  ot  the 
National  Health  Servicu  (Uirps  for 
employment  of  any  one  individual  not 
to  exceed  4  years  of  se:  vice  in  health 
manpower  sliorta^e  areas. 

(11)  Pharmacy  Rt-suh;nt  positions  at 
C,S-7  ill  the  National  Institutes  of 
Health's  Clinical  Center.  Fhaniiacy 
l)»>par1nieiit.  EnrjK)yment  in  tlu'so 
positions  is  conlincvl  to  graduates  of 
apprtived  sc:hools  of  pharmac  v  and  is 
limited  to  a  period  not  to  exi  eed  12 
months  pending  licensure. 

(12)  Hospital  Administration  Resident 
positions  at  CS-9  in  the  National 
Institiittrs  of  Health's  (.linical  O^nler, 
Hethesd.1.  Maryland.  I.mplounent  in 
these  positions  is  conPined  to  graduates 
of  approved  hospital  or  health  care 
administration  programs  and  is  limited 
to  a  period  not  to  exce«»<l  1  year. 

(13)  Not  to  cxcefxi  30  positions  of 
Cancer  Control  Science  Assoc  iate  in  the 
Division  of  (jjn«er  Pivvention  and 
Control.  National  Cancer  Institute, 
National  Institutes  of  Health,  for 
a.ssignments  at  a  level  of  difficulty  and 
responsibility  at  or  equivalent  to  GS-11/ 
13.  No  one  may  be  employed  under  this 
authority  for  more  tnan  3  years,  and  no 
more  l!  tit  10  appointments  will  be 
made  i  udor  the  authority  in  any  1  year 

(14)  Not  to  excoed  30  positions  at 
grades  CS-11/13  asscx^iatod  with  the 
posldcK'.toral  training  proyrain  for 
interdisciplinary  tox;  's  in  the 
National  Institute  of  i             mental 
Health  5>cien(.es.  National  Institutes  of 
Health.  Research  Triangle  Park,  North 
Carolina. 

(15)  Not  to  exceed  200  staff  positions, 
CS- 15  and  l>««low,  in  the  Olfice  of 
Refugee  Htwlth,  for  an  emergency  staff 
to  provide  health  related  sendees  to 
Haitian  entrants. 

(c)  lR«»erv»Hl). 

(d)  Social  StKurity  Adininisttutiun.  (1) 
Six  positions  of  soc  iai  insurance 


representative  in  the  district  offices  of 
the  5k>c:ial  Security  Administration  in 
the  State  of  Arizona  when  filled  by  the 
appointment  of  persons  of  one- fourth  or 
more  Indian  blood. 

(2)  Seven  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Scxiial  Security  Administration  in 
the  State  of  New  Mexico  when  filled  by 
the  appointment  of  persons  of  one- 
fourth  or  more  Indian  blood. 

(3)  Two  positions  of  social  insurance 
representative  in  the  district  offices  of 
the  Social  Secunty  Administration  in 
the  State  of  Alaska  when  filled  by  the 
appointment  of  persons  of  one-fourth  or 
more  Alaskan  Native  blood  (Eskimos. 
Indians,  or  Aleuts). 

(e)  (Reserved). 

(f)  The  President's  Council  on 
Physical  Fitness.  (1)  Four  staff 
assistants. 

(gHi)  (Reserved). 

(j)  Health  Care  Financing 
Administration.  (1)  Reserved. 

(2)  Not  to  exceed  10  professional 
positions.  GS-9  through  GS-15,  to  be 
filled  under  the  Health  Care  Financung 
Administration  Professional  Exchange 
Program.  Appointments  under  this 
authority  will  not  exceed  1  year. 

Ik)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Not  to  exceed  10  positions  at 
grades  GS-9/ 14  in  the  Office  of  the 
Assistant  Stx^retary  for  Planning  and 
Evaluation  filled  under  the  Policy 
Research  Associate  Program.  New 
appointments  to  these  positions  may  be 
made  only  at  grades  GS-9/12. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years. 

Section  213.3117    Department  of 
Education 

(a)  Positions  concerned  with  problems 
in  education  financed  and  participated 
in  by  the  Dt>partment  of  Education  and 
a  cooperating  State  educational  agency, 
or  university  or  colhjge,  in  which  there 
is  joint  responsibility  for  selection  and 
supervision  of  employees,  and  at  least 
one-half  of  the  expense  is  ontributed 
by  the  ctMiperating  agency  in  salaries, 
quarters,  materials,  equipment,  or  other 
necessary  elements  in  the  c^rr}  ing  on  of 
thf!  work. 

Section  213.3121     Corporation  for 
National  and  Community  Senice 

(a)  All  positions  on  the  staff  of  the 
Corporation  for  National  Community 
Scrvire.  No  new  appointments  may  be 
made  under  this  authority  af^er 
Soptemlwr  30,  1995. 

Section  213.3124     BoanI  of  Covernors, 
Federal  Reserve  System 

(a)  All  positions 


Section  213  3127    Department  of 
Veterans  Affairs 

(a)  Construction  Division.  (1) 
Temporary  construction  workers  paid 
from  "piuxihase  and  hire"  funds  and 
appointed  for  not  to  exceed  the  duration 
of  a  construction  project. 

(b)  Not  to  exceed  400  positions  of 
rehabilitation  counselors,  GS-3  through 
GS-11.  in  Alcoholism  Treatment  Units 
and  Drug  Dependence  Treatment 
Centers,  when  filled  by  former  patients. 

(c)  Board  of  Veterans'  Appeals.  (1) 
Positions,  GS-15,  when  filled  by  a 
member  of  the  Board  Except  as 
provided  by  section  201(d)  of  I^iblic 
Law  100-687.  appointments  under  this 
authority  shall  be  for  a  term  of  9  years, 
and  may  be  renewed. 

(2)  Positions,  GS-15,  when  Glled  by  a 
non-member  of  the  Board  who  is 
awaiting  Presidential  approval  fcjr 
appointment  as  a  Board  member. 

id)  Not  to  exceed  600  positions  at 
grades  GS-3  through  GS-11,  involved  in 
the  Department's  Vietnam  Era  Veterans 
Readjustment  Counseling  Service. 

Section  213.3128     U.S.  Information 
Agency 

(a)  Office  of  Congressional  and  Public 
Liaison.  (1)  Two  positions  of  Liaison 
Oflicer  (Congressional),  GS-14. 

(l))  Five  Positions  of  Supervisory 
International  Exchange  Ofhcer 
(Reception  Center  Director),  CS-13  and 
GS-14.  located  in  USlA's  field  offices  of 
New  Orleans,  New  York,  Miami,  San 
Francisco,  and  Honolulu.  Initial 
appointments  will  not  exceed  December 
31  of  the  r^lendar  year  in  whicij 
appointment  is  made  with  extensions 
permitted  up  to  a  ma.\imum  period  of  4 
years. 

Section  213.3129    Thrift  Depositor 
Protection  Oversight  Board 

(a)  All  positions.  No  new 
appointments  may  be  made  under  this 
authority  after  DcH-embcr  31, 1994. 

Si'Ction  213.3130     Securities  and 
Exchange  Commission 

(a)-'(b)  (Reserved). 

(c)  Positions  of  accountant  and 
auditor,  GS-13  through  15,  when  filled 
by  persons  selected  under  the  SEC 
Accounting  Fellow  Program,  as  follows: 
(1)  Seven  positions,  for  employment  of 
any  one  individual  not  to  exceed  2 
years;  and 

(2)  Two  additional  idcntic:al  positions, 
for  employment  of  any  one  individual 
not  to  exceed  90  days,  which  may  be 
used  to  provide  a  period  of  transition 
and  orientation  between  Fellowship 
appointments.  These  additional 
identical  positions  must  be  filled  by 
persons  who  either  have  completed  a  2- 


year  Fellowship  or  have  been  selected 
as  replacement  Fellows  for  a  2-year 
term.  Appointments  of  outgoing  Fellows 
under  this  authority  must  be  made 
without  a  break  in  service  of  1  workday 
following  completion  of  their  2-year 
term;  incoming  Fellows  appointed 
under  this  provision  must  be  appointed 
to  2-year  Fellowrships  without  a  break  in 
service  of  1  workday  following  their  90- 
day  appointments. 

fd)  Positions  of  Economist,  GS-13 
through  15,  when  filled  by  persons 
selected  under  the  SEC  Economic 
Fellow  Program.  No  more  tlian  four 
positions  may  be  filled  under  this 
authority  at  any  one  time.  An  employee 
may  not  serve  under  this  authority 
longer  than  2  years  unless  selected 
under  provisions  set  forth  in  the 
Intergovernmental  Personnel  Act  (IPA), 
5  U.S.C.  3372(b)(2). 

(e)  Not  to  exceed  10  positions  of 
accountant,  GS-12/13,  when  filled  by 
persc^  selected  as  SEC  Accounting 
Fellows  for  the  Full  Disclosure  Program. 
Employment  under  this  authority  may 
not  exceed  2  years. 

(f)  Not  to  exceed  four  positions  of 
accountant,  GS-14/15,  when  filled  by 
persons  selected  as  SEC  Accounting 
Fellows  for  the  Capital  Markets  Risk 
Assessment  Program.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3131     Department  of 
Energy 

(a)  (Reserved). 

(b)  Bonneville  Power  Administration. 
(1)  Five  Area  Managers. 

Section  21 3.3132     Small  Business 
Administration 

(a)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961,  or  the 
Small  Business  Administration  under 
15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
the  area  under  the  Small  Business  Act. 
as  amended.  Service  under  this 
authority  may  not  exceed  4  years,  and 
no  more  than  2  years  may  be  spent  on 
a  single  disaster.  Exception  to  this  time 
limit  may  only  be  made  with  prior 
Office  approval.  Appointments  under 
this  authority  may  not  be  used  to  extend 
the  2-year  service  limit  contained  in 
paragraph  (b)  below.  No  one  may  be 
appointed  under  this  authority  to 
positions  engaged  in  long-term 
maintenance  of  loan  portfolios. 

fb)  When  the  President  under  42 
U.S.C.  1855-1855g,  the  Secretary  of 
Agriculture  under  7  U.S.C.  1961,  or  the 
Small  Business  Administration  under 


15  U.S.C.  636(b)(1)  declares  an  area  to 
be  a  disaster  area,  positions  filled  by 
temporary  appointment  of  employees  to 
make  and  administer  disaster  loans  in 
that  area  under  the  Small  Business  Act. 
as  amended.  No  one  may  serve  under 
this  authority  for  more  than  an  aggregate 
of  2  years  without  a  break  in  service  of 
at  least  6  months.  Persons  who  have  had 
more  than  2  years  of  service  under 
paragraph  (a)  of  this  section  must  have 
a  break  in  service  of  at  least  8  months 
following  such  service  before 
appointment  under  this  authority.  No 
one  may  be  appointed  under  this 
authority  to  positions  engaged  in  long- 
term  maintenance  of  loan  portfolios. 

(c)  Positions  of  Community 
Economic-Industrial  Planner,  GS-7 
through  12,  when  filled  by  local 
residents  who  represent  the  interest  of 
the  groups  to  be  served  by  the  Minority 
Entrepreneurship  Teams  of  which  they 
are  members.  No  new  appointments 
may  be  made  under  this  authority  after 
May  1,  1977. 

Section  213.3133    Federal  Deposit 
Insurance  Corporation 

(a)  Until  June  1,  1996,  all  Liquidation 
Graded,  temporary  field  positions 
concerned  with  the  work  of  liquidating 
the  assets  of  closed  banks  or  savings  and 
loan  institutions,  of  liquidating  loans  to 
banks  or  savings  and  loan  institutions, 
or  of  paying  the  depositors  of  closed 
insured  banks  or  savings  and  loan 
institutions.  New  appointments  may  be 
made  under  this  authority  after 
December  31, 1993. 

(b)  Not  to  exceed  300  positions  in 
field  offices  of  the  Resolution  Trust 
Corporation.  No  new  appointments  may 
be  made  under  this  authority  after 
September  30,  1992. 

(c)  Temporary  positions  located  at 
closed  banks  or  savings  and  loan 
institutions  that  are  concerned  with 
liquidating  the  assets  of  the  institutions, 
liquidating  loans  to  the  institutions,  or 
paying  the  depositors  of  closed  insured 
institutions.  New  appointments  may  be 
made  under  this  authority  only  during 
the  60  days  immediately  following  the 
institution's  closing  date.  Such 
appointments  may  not  exceed  1  year, 
but  may  be  extended  for  not  to  exceed  . 
1  additional  year. 


Section  213.3136 
Airmen 's  Home 


U.S.  Soldiers'  and 


(a)  (Reserved). 

(b)  Positions  when  filled  by  member- 
residents  of  the  Home. 


Section  213.3137 
Administration 

(a)  (Reserved). 


General  Ser\ices 


(b)  Not  to  exceed  25  positions  at 
grades  GS-14/15,  in  order  to  bring  into 
the  agency  current  industry  expertise  in 
various  program  areas.  Appointments 
under  this  authority  may  not  exceed  2 
years. 

(c)  All  law  clerk  positions  in  the 
Board  of  Contract  Appeals'  Law  Clerk 
Fellows  Program.  Appointments  under 
this  authority  at  GS-11  and  GS-12  will 
be  limited  to  2  years  with  provision  for 
a  1-year  extension  at  the  GS-13  level 
only  in  cases  of  exceptional 
circumstances,  as  determined  by  the 
Chief  Judge  and  Chairman. 

Section  213.3138    Federal 
Communications  Commission 

(a)  Fifteen  positions  of 
Telecommunications  Policy  Analyst, 
GS-301-13/14/15.  Initial  appointment 
to  these  positions  will  be  for  a  period  of 
not  to  exceed  2  years  with  provision  for 
two  1-year  extensions. 

Section  213.3141     National  Labor 
Relations  Board 

(a)  Election  Examiners  for  temporary, 
part-time,  or  intermittent  employment 
in  connection  with  elections  under  the 
Labor-Management  Relations  Act. 

Section  213.3142    Export-Import  Bank 
of  the  United  States 

(a)  One  Special  Assistant  to  the  Board 
of  Directors,  grade  GS-14  and  above. 

Section  213.3146    Selective  Sen-ice 
System 

(a)  State  Directors. 
(b)-(c)  (Reserved). 

(d)  Executive  Secretary,  National 
Selective  Service  Appeal  Board. 

Section  213.3148    National 
Aeronautics  and  Space  Administration 

(a)  One  hundred  and  fifty  alien 
scientists  having  special  qualifications 
in  the  fields  of  aeronautical  and  space 
research  where-such  emplovTnent  is 
deemed  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  to  be  necessary  in  the 
public  interest. 

(b)  Not  to  exceed  40  positions  of  fully 
qualified  pilot  and  mission  specialists 
astronauts. 

(c)-(e)  (Reserved). 

(f)  Positions  of  Program  Coordinator/ 
Counselor  at  grades  GS-7/9/11  for  part- 
time  and  summer  employment  in 
connection  with  the  High  School 
Students  Summer  Research 
Apprenticeship  Program. 

Section  213.3152    U.S.  Govemmeni 
Printing  Office 

(a)  Not  to  exceed  three  positions  of 
Research  Associate  at  grades  GS-15  and 
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below,  involved  in  the  study  and 
analysis  of  complex  problems  relating  to 
iJie  nuiuction  of  the  G<iveninient"s 
printing  costs  and  to  provision  of  more 
efficient  service  to  customer  agencies 
and  the  public.  Appointments  under 
this  authority  may  not  exceetl  1  year, 
but  may  be  extended  for  not  to  exceed 

I  additional  year. 

(b)  Positions  in  the  printing  trades 
when  filled  by  students  majoring  in 
printing  technology  employed  under  a 
cooperative  education  agreement  with 
the  University  of  the  District  of 
Columbia. 

Strclinn  213.3156    Commir.sinn  on  Civil 
ninbts 

(a)  Twenty-five  positions  at  grade  GS- 

I I  and  above  of  employees  who  collect, 
study,  and  apprai-so  civil  rights 
information  to  carry  out  the  national 
clearinghouse  responsibilities  of  the 
Cktmmission  under  Bublic  l.aw  88-352, 
as  amended.  No  new  appointments  may 
be  made  under  this  authority  after 
March  31.  1976. 


Section  213.3174 
Institution 


Smithsonian 


(a)  Not  to  exceed  25  positions  at 
graiies  GS-11  and  below  which  support 
planning  and  production  of  the  Annual 
American  Folklife  Festival.  Employment 
under  this  authority  may  not  exceed  6 
months  in  connection  with  any  one 
Festival. 

(b)  All  positions  located  in  Panama 
which  are  part  of  or  which  support  the 
Smithsonian  Tropical  Rcseart  h 
Institute. 

(c)  Positions  at  CS-15  and  below  in 
the  National  Museum  of  the  American 
Indian  requiring  knowledge  of,  and 
experience  in,  tribal  customs  and 
cultur*;  -Such  positions  comprise 
approximately  10  percent  of  the 
Muscuim's  positions  and.  generally,  do 
not  include  sccretariaI,i;U'ricv<l, 
administrative,  or  program  .support 
positions. 

SfH-tion  213.3175     WooiJrow  Wilson 
International  Center  for  Scholars 

(a)  One  E.ist  Asian  Studies  Program 
Administrator,  one  Intornational 
Security  Studies  Program 
Administrator,  one  Latin  Ann!ru:un 
Program  Administrator,  one  Knssiiui 
Studios  Program  Administrator,  one 
West  European  Program  Administrator, 
and  one  StKUal  Science  Progniiii 
Admini.strator. 

Section  213.3182    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  National  Endowment  for  the  Arts. 
(1)  One  position  of  Assistant  Dintctor, 


Artists-in-Education  Programs,  Office  of 
Partnerships. 

(2)  One  position  of  Assistant  Director 
for  State  Programs. 

(3)  One  position  of  Director  of 
Literature  Programs.- 

(4)  One  position  of  Assistant  Director 
of  Theater  Programs. 

(5)  One  position  of  Director  of  Folk 
Arts  Programs. 

(6)  One  position  of  Director,  Opera/ 
Musical  Theater  Programs. 

(7)  One  position  of  Assistant  Director 
of  Opera/Musical  Theater  Programs. 

(8)  One  position  of  Assistant  Director 
of  Literature  Programs. 

(0)  One  position  of  Director  of  Locals 
Test  Programs,  Office  of  the  Deputy  to 
the  Chairman  for  PubUc  Partnership. 

(10)  One  position  of  Deputy  Chairman 
for  Public  Partnership. 

(11)  Foiu-  Project  Evaluators. 

(12)  One  position  of  Director  of 
Museum  Programs. 

(13)  One  position  of  Assistant  Director 
of  Folk  Arts,  Office  of  the  Deputy 
Chairman  for  Programs 

(14)  One  position  of  Assistant  Director 
of  Music  Programs. 

(15)  One  position  of  Director  of 
Expansion  Arts  Programs. 

(16)  One  position  of  Director  of  Media 
Arts  Programs. 

(17)  One  position  of  Director, 
C^hallenge  and  Advancement  Grant 
Program. 

(18)  One  position  of  Assistant 
Director,  Challenge  and  Advancement 
Grant  Program. 

(19)  One  position  of  Art  .Specialist, 
International  Programs.  ^ 

(20)  One  position  of  Director  of  Inter 
Arts  Program. 

(21)  One  position  of  Assistant  Director 
of  Expansion  of  Arts  Programs. 

(22)  One  position  of  Assistant  Director 
of  Media  Arts  Programs. 

(23)  One  position  of  Assistant  Director 
of  Design  Arts  Program. 

(24)  One  position  of  Assistant  Director 
of  Dance  Programs. 

(25)  One  position  of  Assistant  Director 
of  Visual  Arts  Programs. 

(26)  One  position  of  As.sistnnt  Director 
of  Museum  Programs. 

(27)-(29)  (Reserved). 

(30)  One  position  of  Director  of 
Education  i^rogranis. 

(31)  One  position  of  Director  of  Music 
Programs. 

(32)  One  position  of  Director  of 
Theater  Programs. 

(3.1)  One  position  of  Director  of  Dance 
Programs. 

(34)  One  position  of  Diretlor  of  Visual 
Arts  Programs. 

(35)  One  position  o(  Director  of 
Design  Arts  Program. 

(36)  (Rewrved). 


(37)  One  Director  for  State  Programs. 

(38)  One  Director  for  Artists-in- 
Education  Programs. 

(39)  One  position  of  Assistant  Dinnior 
of  Inter- Arts  Program. 

(40)  One  position  of  Assistant  Director 
of  the  International  Pnjgram. 

Section  213.3184    Depirtment  of 
Housing  and  Urban  Development 

(a)  One  position  of  Special  Advisor  to 
the  Regional  Administrator,  GS-301-14, 
in  San  Francisco.  Employment  under 
this  authority  may  not  exceed  2  years. 

(b)  Office  of  Federal  Housing 
Enterprise  Oversight.  (1)  All  positions 
on  the  staff.  No  new  appointments  mav 
be  made  under  this  authority  after  July 
6.  1995. 

Section  213.3187    Federal  Housing 
Finance  Board 

(a)  All  positions.  No  new 
appointments  may  be  made  under  this 
authority  after  December  31,  1993. 

Section  213.3190    African  Development 
Foundation 

(a)  Two  Financial  Analyst  positions, 
GS-501-12,  and  one  Research  Specialist 
position,  GS-301-13,  requiring  indepth 
professional  and  cultural  knowledge  of 
African  grassroots  development. 

Section  213.3191     Office  of  Personnel 
Management 

(a)  Not  to  exceed  500  positions  hi 
Federal  Job  Information  Centers,  to  be 
filled  under  the  Community  Outreach 
Information  Network  program. 
Appointments  under  this  authority  may 
not  exceed  90  days,  and  no  one  may 
receive  more  than  one  appointment 
under  the  authoritv. 

(b)-{c)  (Reserved). 

(d)  Part-time  and  intermittent 
positions  of  test  examiners  at  grades 
GS-8  and  billow. 

Section  213.3194    Department  of 
Transportation 

(a)  U.S.  Coast  Guard.  (1)  Not  to 
exceed  25  positions  of  Marine  Traffic 
Controller  (Pilot),  at  grade  G5i-ll  and 
below  for  temporary,  intermittent,  or 
seasonal  employment  in  the  State  of 
Louisiana.  Temporary  appointments 
may  not  exceeti  1  year,  and  temporary 
appointees  may  bo  reappointed  under 
this  authority  only  after  a  break  in 
service  of  at  least  6  months.  Intermittent 
or  seasonal  employment  may  not  e\cee<l 
1 80  working  days  in  a  service  year, 
except  that  this  limitation  for  an 
individual  employee  may  be  extended 
to  220  days  when  necessitated  by 
emergencies  caused  by  unusual  flcMxiing 
conditions  or  high  river  stages. 

(2)  Lamplighters. 


(3)  Professors,  Associate  Professors, 
Assistant  Professors,  Instructors,  one 
Principal  Librarian,  one  Cadet  Hostess, 
and  one  Psychologist  (Counseling)  at  the 
Coast  Guard  Academy,  New  London, 
Conn. 

(b)  Federal  Aviation  Administration. 
(1)  Positions  of  entry-level  air  traffic 
control  specialists  filled  in  connection 
with  the  testing  of  alternative  methods 
of  training  such  specialists.  These 
positions  require  experience  or 
education  related  to  air  traffic  control 
that  provided  knowledges,  skills,  and 
abilities  comparable  to  those  gained 
through  initial  training  in  the  FAA 
Academy.  Appointees  under  this 
authority  will  not  participate  in  such 
Academy  training.  This  authority  will 
expire  on  December  31, 1994. 

(c)  Federal  Highway  Administration. 
(1)  Temporary,  intermittent,  or  seasonal 
employment  in  the  field  service  of  the 
Federal  Highway  Administration  at 
grades  not  higher  than  GS-5  for 
subprofessional  engineering  aide  work 
on  the  highway  surveys  and 
construction  projects,  for  not  to  exceed 
180  working  days  a  year,  when  in  the 
opinion  of  OPM,  appointment  through 
competitive  examination  is 
impracticable. 

(d)  (Reserved). 

(e)  Maritime  Administration.  (l)-(2) 
(Reserved). 

(3)  All  positions  on  Government- 
owned  vessels  or  those  bareboats 
chartered  to  the  Government  and 
operated  by  or  for  the  Maritime 
Administration. 

(4)-(5)  (Reserved). 

(6)  U.S.  Merchant  Marine  Academy, 
positions  of:  Professors,  Instructors,  and 
Teachers:  including  heads  of 
Dep)artments  of  Physical  Education  and 
Athletics,  Humanities,  Mathematics  and 
Science,  Maritime  Law  and  Economics, 
Nautical  Science,  and  Engineering; 
Coordinator  of  Shipboard  Training;  the 
Commandant  of  Midshipmen,  the 
Assistant  Commandant  of  Midshipmen; 
Director  of  Music;  three  Battalion 
Officers;  three  Regimental  Affairs 
Officers;  and  one  Training 
Administrator. 

(7)  U.S.  Merchant  Marine  Academy 
positions  of:  Associate  Dean;  Registrar; 
Director  of  Admissions;  Assistant 
Director  of  Admissions;  Director,  Office 
of  External  Affairs;  Placement  Officer; 
Administrative  Librarian;  Shipboard 
Training  Assistant;  three  Academy 
Training  Representatives;  and  one 
Education  Program  Assistant. 

Section  213.3195    Federal  Emergency 
Management  Agency 

(a)  Field  positions  at  grades  GS-15 
and  below,  or  equivalent,  which  are 
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engaged  in  work  directly  related  to 
unique  response  efforts  to 
environmental  emergencies  not  covered 
by  the  Disaster  ReUef  Act  of  1974, 
Public  Law  93-288,  as  amended. 
Employment  imder  this  authority  may 
not  exceed  36  months  on  any  single 
emergency.  Persons  may  not  be 
employed  under  this  authority  for  long- 
term  duties  or  for  work  not  directly 
necessitated  by  the  emergency  response 
effort. 

(b)  Not  to  exceed  30  positions  at 
grades  GS-15  and  below  in  the  Offices 
of  Executive  Administration,  General 
Counsel,  Inspector  General, 
Comptroller,  Public  Affairs,  Personnel, 
Acquisition  Management,  and  the  State 
and  Local  Program  and  Support 
Directorate  which  are  engaged  in  work 
directly  related  to  unique  response 
efforts  to  enviroimiental  emergencies 
not  covered  by  the  Disaster  Relief  Act  of 
1974,  Public  Law  93-288,  as  amended. 
Employment  under  this  authority  may 
not  exceed  36  months  on  any  single 
emergency,  or  for  long-term  duties  or 
work  not  directly  necessitated  by  the 
emergency  response  effort.  No  one  may 
be  reappointed  imder  this  authority  for 
service  in  connection  with  a  different 
emergency  unless  at  least  6  months  have 
elapsed  since  the  individual's  latest 
appointment  under  this  authority. 

(c)  Not  to  exceed  350  professional  and 
technical  positions  at  grades  GS-5 
through  GS-15.  or  equivalent,  in  Mobile 
Emergency  Response  Support 
Detachments  (MERS). 


Section  213.3199 
Organizations 


Temporary 


(a)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  boards  and 
commissions  which  are  established  by 
law  or  Executive  order  for  specified 
periods  not  to  exceed  4  years  to  perform 
specific  projects.  A  temporary  board  or 
commission  originally  established  for 
less  than  4  years  and  subsequently 
extended  may  continue  to  fill  its  staff 
positions  under  this  authority  as  long  as 
its  total  Ufe,  including  extension(s), 
does  not  exceed  4  years.  No  board  or 
commission  may  use  this  authority  for 
more  than  4  years  to  make  appointments 
and  position  changes  unless  prior 
aporoval  of  the  Office  is  obtained. 

(b)  Positions  at  GS-15  and  below  on 
the  staffs  of  temporary  organizations 
established  v«thin  continuing  agencies 
when  all  of  the  following  conditions  are 
met:  (1)  The  temporary  organization  is 
established  by  an  authority  outside  the 
agency,  usually  by  law  or  Executive 
order;  (2)  the  temporary  organization  is 
established  for  an  initial  period  of  4 
years  or  less  and,  if  subsequently 
extended,  its  total  life  including 


extension(s)  will  not  exceed  4  years;  (3) 
the  work  to  be  performed  by  the 
temporary  organization  is  outside  the 
agency's  continuing  responsibilities; 
and  (4)  the  positions  filled  under  this 
authority  are  those  for  which  other  - 
staffing  resources  or  authorities  are  not 
available  within  the  agency.  An  agency 
may  use  this  authority  to  fill  positions 
in  organizations  which  do  not  meet  all 
of  the  above  conditions  or  to  make 
appointments  and  position  changes  in  a 
single  organization  during  a  period 
longer  than  4  years  only  with  prior 
approval  of  the  Office. 

Schedule  B 

Section  213.3202    Entire  Executive 
Civil  Service 

The  provisions  established  under 
paragraphs  (a)  through  (i)  are  authorized 
under  provisions  of  E.O.  12015  and 
support  career-related  work-study 
programs.  OPM's  requirements  relating 
to  appointment  under  paragraphs  (a) 
through  (i)  will  be  published  in  the 
Federal  Personnel  Manual.  Further, 
appointments  under  paragraphs  (a) 
through  (i)  are  subject  to  all  the 
requirements  and  conditions  governing 
career  or  career-conditional 
appointments,  including  investigation 
by  OPM  to  establish  an  appointee's 
qualifications  and  suitability. 
Appointments  of  participants  may  be 
converted  to  career  or  career-conditional 
at  any  time  within  a  120-day  "period 
after  satisfactory  completion  of  a  career- 
related  work-study  program. 

(a)  Student  positions  estabUshed  in 
connection  with  a  bachelor's  degree 
cooperative  education  program  which 
provide  for  a  formally  arranged 
schedule  of  attendance  at  an  institution 
of  higher  learning  combined  with  at 
least  26  weeks,  or  1,040  hours,  of  study- 
related  work  in  a  Federal  agency.  The 
periods  of  work  and  study  together  must 
satisfy  requirements  for  a  bachelor's 
degree  and  must  provide  the  experience 
necessary  for  a  career  or  career- 
conditional  appointment  to 
administrative,  professional,  or  * 
technical  positions  in  the  Federal  career 
service  upon  the  student's  graduation. 

(b)  Student  positions  estabHshed  in 
support  of  cooperative  education 
programs  for  graduate  students  which 
provide  for  scheduled  periods  of 
attendance  at  a  graduate  school 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  work  and  study 
must  satisfy  requirements  for  the 
graduate  degree  and  provide  experience 
necessary  for  career  or  career- 
conditional  appointment  in  the  Federal 
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career  service  upon  the  student's 
graduation. 

(c)  Student  positions  established  in 
connection  with  associate  degree 
cooperative  education  programs  which 
provide  for  formally  arranged  schedules 
of  attendance  at  a  recognized  2-year 
educational  institution  combined  with 
at  least  26  weeks  or  1.040  hours  of 
study-related  work  in  a  Federal  agency. 
The  periods  of  work  and  study  together 
must  satisfy  the  requirements  for 
graduation  and  must  provide  the 
experience  necessary  for  career  or 
career-conditional  appointment  in 
selected  occupations  in  the  Federal 
career  service  upon  the  student's 
graduation. 

(d)  Student  positions  established  m 
connection  with  the  Harry  S.  Truman 
Foundation  Scholarship  Program  under 
the  provisions  of  Public  Law  93-642  to 
pennit  scheduled  periods  of  attendance 
at  institutions  of  higher  education 
combined  with  at  least  26  weeks  or 
1,040  hours  of  study-related  work  in  a 
Federal  agency.  The  periods  of  work 
and  study  must  satisfy  requirements  of 
programs  established  by  agreement 
between  the  Harry  S.  Truman 
Scholarship  Foundation  and  the 
employing  agency  and  provide  the 
experience  necessary  for  a  career  or 
career-conditional  appointment  in  the 
Federal  career  service  upon  the 
student's  graduation. 

(e)  Student  positions  established  in 
support  of  the  Cooperative  Education 
(Vocational  Education)  Program  for  high 
school  students  which  provide  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours,  of  study-related  work  in  a 
Federal  agency.  The  periods  of  study 
and  work  must  satisfy  requirements  for 
a  high  school  diploma  and  provide 
experience  necessary  for  career  or 
career-conditional  appointment  intc 
office  and  administrative  support, 
technician,  assistant,  helper,  and 
preapprentice  occupations  in  the 
Federal  career  service  upon  the 
student's  graduation. 

(fyositions  under  the  Federal  Junior 
Fellowship  Program,  a  career-related 
work-study  program  covered  under  the 
provisions  of  Executive  Order  12015. 

(g)  Student  positions  established  in 
support  of  the  Qxjperative  Education 
Program  in  which  the  student  is 
enrolled  in  an  undergraduate  certificate 
or  diploma  program  in  an  accredited 
college,  technical,  trade,  vocational,  or 
business  school  which  provides  for 
scheduled  periods  of  classroom  study 
combined  with  at  least  16  weeks  or  640 
hours  of  study-related  work  in  a  Federal 
agency.  The  periods  of  study  and  work 
must  satisfy  requirements  for  an 


undergraduate  certificate  or  diploma 
and  provide  exp>erience  necessary  for  a 
career  or  career-conditional 
appointment  into  office  and 
administrative  support,  technician, 
assistant,  helper,  and  preapprentice 
occupations  in  the  Federal  career 
service  upon  the  student's  graduation. 

(hHi)  (Reserved). 

(j)  Special  executive  development 
positions  established  in  connection  with 
Senior  Executive  Service  candidate 
development  programs  which  have  been 
approved  by  OPM.  A  Federal  agency 
may  make  new  appointments  under  this 
authority  for  <iny  period  of  employment 
not  exceeding  3  years  for  one 
individual. 

(k)  Positions  at  grades  GS-15  and 
below  when  filled  by  individuals  who 
(1)  are  placed  at  a  severe  disadvantage 
in  obtaining  employment  because  of  a 
psychiatric  disability  evidenced  by 
hospitalization  or  outpatient  treatment 
and  have  had  a  significant  period  of 
substantially  disrupted  employment 
because  of  the  disability;  and  (2)  are 
certified  to  a  specific  position  by  a  State 
vocational  rehabilitation  counselor  or  a 
Veterans  Administration  counseling 
psychologist  (or  psychiatrist)  who 
indicates  that  they  meet  the  severe 
disadvantage  criteria  stated  above,  that 
they  are  capable  of  functioning  in  the 
positions  to  which  they  will  be 
appointed,  and  that  any  residual 
disability  is  not  job  related. 
Employment  of  any  individual  under 
this  authority  may  not  exceed  2  years 
following  each  significant  period  of 
mental  illness. 

(1)  (Reserved). 

(m)  Positions  when  filled  under  any 
of  the  following  conditions:  (1) 
Appointment  at  grades  GS-15  and 
above,  or  equivalent,  in  the  same  or  a 
different  agency  without  a  break  in 
service  from  a  career  appointment  in  the 
Senior  Executive  Service  (SES)  of  an 
individual  who: 

(i)  Has  completed  the  SES 
probationary  period; 

(ii)  Has  been  removed  from  the  SES 
because  of  less  than  fully  successful 
executive  performance  or  a  reduction  in 
force:  and 

(iii)  Is  entitled  to  be  placed  in  another 
civil  service  position  under  5  U.S.C. 
3594(b). 

(2)  Appointment  in  a  different  agency 
without  a  break  in  service  of  an 
individual  originally  appointed  under 
paragraph  (m)(l). 

(3)  Reassignment,  promotion,  or 
demotion  within  the  same  agency  of  an 
individual  appointed  under  this 
authority. 


Section  2 1 3.3203    Executive  Office  of 
the  President 

(a)  (Reserved). 

(b)  Office  of  the  Special 
Representative  for  Trade  Negotiations. 
(1)  Seventeen  positions  of  economist  at 
grades  GS-12  through  GS-15. 

Section  2 1 3.3204    Department  of  State 

(a)-(c)  (Reserved). 

(d)  Fourteen  positions  on  the 
household  staff  of  the  President's  Guest 
House  (Blair  and  Blair-Lee  Houses). 

(e)  Four  Physical  Science 
Administration  Officer  positions  at  GS- 
11  through  and  GS-13  under  the  Bureau 
of  Oceans  and  International 
Environmental  and  Scientific  Affairs' 
Science.  Engineering  and  Diplomacy 
Fellowship  Program.  Employment 
under  this  authority  is  not  to  exceed  2Vi 
years. 

(f)  Scientific,  professional,  and 
technical  positions  at  grades  GS-12  to 
GS-15  when  filled  by  persons  having 
special  qualifications  in  foreign  policy 
matters.  Total  employment  under  this 
authority  may  not  exceed  4  years. 

Section  213.3205    Department  of  the 
Treasury 

(a)  Positions  of  Deputy  Comptroller  of 
the  Currency.  Chief  fjational  Bank 
Examiner,  Assistant  Chief  National 
Bank  Examiner,  Regional  Administrator 
of  National  Banks,  Deputy  Regional 
Administrator  of  National  Banks, 
Assistant  to  the  Comptroller  of  the 
Currency,  National  Bank  Examiner, 
Associate  National  Bank  Examiner,  and 
Assistant  National  Bank  Examiner, 
whose  salaries  are  paid  from 
assessments  against  national  banks  and 
other  financial  institutions. 

(b)  Not  to  exceed  10  positions  engaged 
in  functions  mandated  by  Public  Law 
99-190,  the  duties  of  which  require 
expertise  and  knowledge  gained  as  a 
present  or  former  employee  of  the 
Synthetic  Fuels  Corporation,  as  an 
employee  of  an  organization  carrying 
out  projects  or  contacts  for  the 
Corporation,  or  as  an  employee  of  a 
Government  agency  involved  in  the 
Synthetic  Fuels  Program.  Appointments 
under  this  authority  may  not  exceed  4 
years. 

(c)  Not  to  exceed  two  positions  of 
Accountant  (Tax  Specialist)  at  grades 
GS-13  and  above  to  serve  as  specialists 
on  the  accounting  analysis  and 
treatment  of  corporation  taxes. 
Employments  under  this  paragraph 
shall  not  exceed  a  period  of  18  months 
in  any  individual  case. 

(d)  Positions  concerned  with  the 
protection  of  the  life  and  safety  of  the 
President  and  members  of  his 


immediate  family,  or  other  persons  for 
whom  similar  protective  services  are 
prescribed  by  law,  when  filled  in 
accordance  with  special  appointment 
procedures  approved  by  OPM.  Service 
under  this  authority  may  not  exceed  (1) 
a  total  of  4  years;  or  (2)  120  days 
following  completion  of  the  service 
require*  for  conversion  under  Executive 
Order  1 1203,  whichever  comes  first. 

Section  213.3206    Department  of 
Defense 

(a)  Office  of  the  Secretary.  (1) 
(Reserved). 

(2)  Professional  positions  at  GS-11 
through  GS-15  involving  systems,  costs, 
and  economic  analysis  functions  in  the 
Office  of  the  Assistant  Secretary 
(Program  Analysis  and  Evaluation);  and 
in  the  Office  of  the  Deputy  Assistant 
Secretary'  (Systems  Policy  and 
Information)  in  the  Office  of  the 
Assistant  Secretary  (Comptroller). 

(3H4)  (Reserved). 

(5)  Four  Net  Assessment  Analysts. 

(b)  Interdepartmental  activities.  (1) 
Five  positions  to  provide  general 
administration,  general  art  and 
information,  photography,  emd/or  visual 
information  support  to  the  White  House 
Photographic  Service. 

(2)  Eight  positions,  GS-15  or  below, 
in  the  White  House  Military  Office, 
providing  support  for  airlift  operations, 
special  events,  security,  and/or 
administrative  services  to  the  Office  of 
the  President. 

(c)  National  Defense  University.  (1) 
Sixty-one  positions  of  professor,  GS-13/ 
15,  for  employment  of  any  one 
individual  on  an  initial  appointment  not 
to  exceed  3  years,  which  may  be 
renewed  in  any  increment  from  1  to  6 
years  indefinitely  thereafter. 

(d)  General.  (1)  One  position  of  Law 
Enforcement  Liaison  Officer  (Drugs), 
GS-301-15,  U.S.  European  Command. 

(2)  Acquisition  positions  at  grades 
GS-5  through  GS-11,  whose 
incumbents  have  successfully 
completed  the  required  course  of 
education  as  participants  in  the 
Department  of  Defense  scholarship 
program  authorized  under  10  U.S.C 
1744. 

(e)  Office  of  the  Inspector  General.  (1) 
Positions  of  Criminal  Investigator,  GS- 
1811-5/15. 

(0  Department  of  Defense  Polygraph 
Institute,  Fort  McClellan,  Alabama.  (1) 
One  Director,  GM-1 5. 

Section  213.3207    Department  of  the 
Army 

(a)  U.S.  Army  Command  and  General 
Staff  College.  (1)  Seven  positions  of 
professors,  instructors,  and  education 
specialists.  Total  employmer.'  of  any 


individual  under  this  authority  may  not 
exceed  4  years. 

(b)  Brooke  Army  Medical  Center,  Fort 
Sam  Houston,  Texas.  (1)  Two  Medical 
Officer  (Surgery)  positions,  GS-12,  in 
the  Clinical  Division,  U.S.  Army 
Institute  of  Surgical  Research,  whose 
incumbents  are  enrolled  in  medical 
school  surgical  residency  programs. 
Employment  under  this  authority  shall 
not  exceed  12  months. 

Section  213.3208    Department  of  the 

Navy 

(a)  Naval  Underwater  Systems  Center, 
New  London,  Connecticut.  (1)  One 
position  of  oceanographer,  grade  GS-14, 
to  function  as  project  director  and 
manager  for  research  in  the  weapons 
systems  applications  of  ocean  eddies. 

(b)  All  civilian  faculty  positions  of 
professors,  instructors,  and  teachers  on 
the  staff  of  the  Armed  Forces  Staff 
College,  Norfolk,  Virginia. 

(c)  One  Director  and  foxxi  Research 
Psychologists  at  the  professor  or  GS-15 
level  in  the  Defense  Personnel  Security 
Research  and  Education  Center. 

(d)  All  civilian  professor  positions  at 
the  Marine  Corps  Command  and  Staff 
College. 

(e)  One  position  of  Staff  Assistant, 
GS-301-13,  whose  incumbent  will 
manage  the  Navy's  Executive  Dining 
facilities  at  the  Pentagon. 

(f)  One  position  of  Housing 
Management  Specialist,  GM-1 173-14, 
involved  with  the  Bachelor  Quarters 
Management  Study.  No  new 
appointments  may  be  made  imder  this 
authority  after  February  29,  1992. 

Section  213.3209    Department  of  the 
Air  Force 

(a)  Not  to  exceed  four 
interdisciplinary  positions  for  the  Air 
Research  Institute  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama,  for 
employment  to  complete  studies 
proposed  by  candidates  and  acceptable 
to  the  Air  Force.  Initial  appointments 
are  made  not  to  exceed  3  years,  with  an 
option  to  renew  or  extend  the 
appointments  in  increments  of  1,  2,  or 

3  years  indefinitely  thereafter. 

(b)  (Reserved). 

(c)  One  Director  of  Instruction  and  14 
civilian  Instructors  at  the  Defense 
Institute  of  Security  Assistance 
Management,  Wright-Patterson  Afr 
Force  Base,  Dayton,  Ohio.  Individual 
appointments  under  this  authority  will 
be  for  an  initial  3-year  period,  which 
may  be  followed  by  an  appointment  of 
indefinite  duration. 

(d)  Six  positions  of  professor, 
associate  professor,  or  professional 
academic  staff  at  the  Air  University, 
Maxwell  Air  Force  Base,  Alabama, 


associated  with  courses  of  instruction  of 
less  than  10  months  duration,  for 
employment  not  to  exceed  3  years, 
which  may  be  renewed  in  1-,  2-,  or  3- 
year  increments  indefinitely  thereafter. 

(e)  One  position  of  Director  of 
Development  and  Alumni  Programs, 
GS-301-13,  with  the  U.S.  Air  Force 
Academy,  Colorado. 

Section  213.3210    Department  of 
Justice 

(a)  Criminal  Investigator  (Special 
Agent)  positions  in  the  Drug 
Enforcement  Administration.  New 
appointments  may  be  made  under  this 
authority  only  at  grades  GS-5  through 
11.  Service  under  the  authority  may  not 
exceed  4  years.  Appointments  made 
under  this  authority  may  be  converted 
to  career  or  career-conditional 
appointments  under  the  provisions  of 
Executive  Order  12230,  subject  to 
conditions  agreed  upon  between  the 
Department  and  OPM. 

(d)  Positions  of  Port  Receptionist  and 
Supervisory  Port  Receptionist, 
Immigration  and  Naturahzation  Service. 

(c)  Not  to  exceed  400  positions  at 
grades  GS-5  through  15  assigned  to 
regional  task  forces  established  to 
conduct  special  investigations  to  combat 
drug  trafficking  and  organized  crime. 

(d)  (Reserved). 

(e)  Positions,  other  than  secretarial, 
GS-6  through  GS-15,  requiring 
knowledge  of  the  bankruptcy  process, 
on  the  staff  of  the  ofBces  of  United 
States  Trustees  or  the  Executive  Office 
for  U.S.  Trustees. 

Section  213.3213    Department  of 
Agriculture 

(a)  Office  of  International  Cooperation 
and  Development.  (1)  Positions  of  a 
project  nature  involved  in  international 
technical  assistance  activities.  Service 
under  this  authority  may  not  exceed  5 
years  on  a  single  project  for  any 
individual  unless  delayed  completion  of 
a  project  justifies  an  extension  up  to  but 
not  exceeding  2  years. 

(b)  General,  (l)  Temporary  positions 
of  professional  Research  Scientists,  GS- 
15  or  below,  in  the  Agricultural 
Research  Service  and  the  Forest  Service, 
when  such  positions  are  established  to 
support  the  Research  Associateship 
Program  and  are  filled  by  persons 
having  a  doctoral  degree  in  an 
appropriate  field  of  study  for  research 
activities  of  mutual  interest  to 
appointees  and  the  agency. 
Appointments  are  limited  to  proposals 
approved  by  the  appropriate 
Administrator.  Appointments  may  be 
made  for  initial  periods  not  to  exceed  2 
years  and  may  be  extended  for  up  to  2 
additional  years.  Extensions  beyond  4 
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yuars.  up  tu  a  niaxiiuuin  uf  2  additional 
years,  may  be  granted,  but  only  in  very 
rare  and  unusual  circumstances,  as 
determined  by  the  Personnel  Officer. 
Agricultural  Research  Service,  or  the 
Personnel  Officer,  Forest  Service. 
(2)  Not  to  exceed  55  Executive 
Director  positions.  GM-301-14/15.  with 
the  State  Rural  Development  Councils 
in  support  of  the  Presidential  Rural 
Development  Initiative. 

Section  213.3214     Department  of 
Commerce 

(a)  Bureau  of  the  Census.  (1) 
(Reserved). 

(2)  Not  to  exceed  50  Community 
Services  Specialist  positions  at  the 
equivalent  of  GS-5  through  GS-12. 

(3)  Not  to  exceed  300  Community 
Awareness  Specialist  positions  at  the 
equivalent  of  GS-7  through  GS-12. 
Employment  under  this  authority  may 
not  exceed  December  31.  1992. 

(b)  (Reserved). 

(c)  (Reserved). 

(d)  National  Telecommunications  and 
Information  Administration.  (1)  Not  to 
exceed  10  positions  of 
Telecommunications  Policy  Analysts, 
grades  GS-11  through  15.  Employment 
under  this  authority  may  not  exceed  2 
years. 

Section  213.3215    Department  of  Labor 

(a)  Positions  of  Chairman  and 
Member.  Wage  Appeals  Board. 

(b)  Office  of  the  Inspector  General.  (1 ) 
Not  to  exceed  110  positions  of  Criminal 
Investigator  (Special  Agent),  GS-1811- 
5/15.  in  the  Office  of  Labor 
Racketeering. 

Section  213.3216    Departmvn t  of 
Health  and  Human  Services 

(a)  Public  Health  Smirf  (l).Not  to 
exceed  b8  positions  at  liS-1 1  and  below 
on  the  Health  and  Nutrition 
Examination  Survey  teams  of  the 
National  Onter  for  Health  Statistics. 

(2)  One  Public  Health  Education 
Sp«x:ialist.  GS-1725-15.  in  the  Centers 
fur  Disease  Control.  Atlanta.  Cftiorgia. 

(b)-(c)  (Reserved). 

(d)  National  Library-  of  Medicine.  (1) 
Ten  positions  of  Librarian.  GS-9,  the 
incumbents  of  which  will  be  trainees  in 
the  Library  Associate  Training  Program 
in  Medical  Librarianship  and 
Biomedical  Communications 
Employment  under  this  authority  is  not 
to  exceed  1  year. 

Section  213.3217    Department  of 
Education 

(a)  Seventy-five  positions,  not  in 
excess  of  GS-13.  of  a  professional  or 
analytical  nature  when  filled  by 
persons,  other  than  college  faculty 


nionibt-rs  or  candidates  working  toward 
college  degrees,  who  are  participating  in 
midcareer  development  programs 
authorized  by  Federal  statute  or 
regulation,  or  sponsored  by  private 
nonprofit  organizations,  when  a  period 
of  work  experience  is  a  requirement  for 
completion  of  an  organized  study 
program.  Employment  under  this 
authority  shall  not  exceed  1  year. 

(b)  Fifty  positions,  GS-7  through  GS- 
11.  concerned  with  advising  on 
education  policies,  practices,  and 
procedures  under  unusual  and 
abnormal  conditions.  Persons  employed 
under  this  provision  must  be  bona  fide 
elementary  school  and  high  school 
teachers.  Appointments  under  this 
authority  may  be  made  for  a  period  of 
not  to  exceed  1  year,  and  may.  with  the 
prior  approval  of  the  Office  of  Personnel 
Management,  be  extended  for  an 
additional  period  of  1  year. 

Section  213.3227    Department  of 
Veterans  Affairs 

(a)  Not  to  exceed  800  principal 
investigatory,  scientific,  professional, 
and  technical  positions  at  grades  GS-1 1 
and  above  in  the  medical  research 
program. 

Section  213  3228    U.S.  Information 
Agency 

(a)  Voice  of  America.  (1)  Not  to 
exceed  200  positions  at  grades  GS-15 
and  below  in  the  Cuba  Service. 
Appointments  may  not  be  made  under 
this  authority  to  administrative,  clerical, 
and  technical  support  positions. 

(b)  Positions  of  English  Language 
Radio  Broadcast  Intern,  GS-1001-5/7/9 
Employment  is  not  to  exceed  2  years  for 
any  intern. 

Section  213.3231     Department  of 
Energy 

(a)  Twenty  Exceptions  and  Appeals 
Analyst  positions  at  grades  GS-7 
through  11,  when  filled  by  persons 
selected  under  DOE"s  fellowship 
program  in  its  Office  of  Hearings  and 
Appeals,  Washington,  DC. 
Appointments  under  this  authority  shall 
not  exceed  3  years. 

Section  213.3233    Federal  Deposit 
Insurance  Corporation 

(a)  Temporary  Positions  in  the 
Washington,  DC,  headquarters  offices  of 
the  Resolution  Trust  Corporation  when 
filled  by  individuals  whose  specialized 
experience  in  field  and  regional  offices 
performing  the  work  of  the  Resolution 
Trust  Corporation  under  Schedule  A 
authorities  in  5  CFR  section  213.3133(a) 
or  (b)  immediately  prior  to  their 
appointment  under  this  authority  is 
neede<l  by  the  Resolution  Trust 


Corporation  for  more  efficient 
administration  of  its  programs. 

Section  2 1 3.3234    Federal  Trade 
Commission 

(a)  Positions  filled  under  the 
Economic  Fellows  Program.  No  more 
than  five  new  appointments  may  be 
made  under  this  authority  in  any  fiscal 
year.  Service  of  an  individual  Fellow 
may  not  exceed  4  years. 

Section  2 1 3. 3236     U.S.  Soldiers '  and 
Airmen's  Home 

(a)  Three  GS-11  Medical  Officer 
positions  under  a  fellowship  program 
on  geriatrics. 

(b)  Director,  Health  Care  Services; 
Director.  Member  Services;  Director. 
Logistics;  and  Director,  Plans  and 
Programs. 

Section  213.3237     General  Senin^ 
Administration 

(a)  One  position  of  Deputy  Director  of 
Network  Services. 

Section  213.3242     Export-Import  Bank 
of  the  U.S. 

(a)  One  position  of  Food  Service 
Worker  WCr-7804-3/4/5.  in  the  Office  of 
the  Pnfsident  and  Chairman. 

Section  213.3248     National 
Aeronautics  and  Space  Administration 

(a)  Not  to  exceed  40  positions  of 
Command  Pilot.  Pilot,  and  Mission 
Specialist  candidates  at  grades  GS-7 
through  15  in  the  Space  Shuttle 
Astronaut  program.  Employment  under 
this  authority  may  not  exceed  3  years. 

Section  213.3257    National  Credit 
Union  Administration 

(a)  Central  Liquidity  Facility.  (1)  All 
managerial  and  supervisory  positions  at 
pay  levels  greater  than  the  equivalent  of 
GS-13. 

Section  213.3259    ACTION 

(a)  Office  of  Domestic  and  Anti- 
Poverty  Operations.  (1)  Not  to  exceed  25 
positions  of  Program  Specialist  at  grades 
G5>-9  through  GS-15. 

f!))  Office  of  Policy  and  Research.  (1 ) 
Three  positions  of  Program  Spc»cialist  at 
grades  GS-7  through  GS-15. 

Section  213.3264    U.S.  Arms  Control 
and  Disarmament  Agency 

(a)  Twenty-five  scientific, 
professional,  and  technical  positions  at 
grades  GS-12  through  GS-15  when 
filled  by  persons  having  special 
qualifications  in  the  fields  of  foreign 
policy,  foreign  affairs,  arms  control,  and 
related  fields.  Total  employment  under 
this  authority  may  not  exceed  4  years. 
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Section  213.3274 
Institution 


Smithsonian 


(a)  National  Zoological  Park.  (1)  Four 
positions  of  Veterinary  Intern,  GS-8/9/ 
11.  Employment  under  this  authority  is 
not  to  exceed  36  months. 

(b)  Freer  Gallery  of  Art.  (1)  Not  to 
exceed  four  positions  of  Oriental  Art 
Restoration  Specialist  at  grades  GS-9 
through  GS-15. 

Section  213.3276    Appalachian 
Regional  Commission 

(a)  Two  Progfam  Coordinators. 

Section  213.3278    Armed  Forces 
Retirement  Home 

(a)  Naval  Home,  Gulf  port, 'Mississippi. 
(1)  One  Resource  Management  Officer 
position  and  one  Public  Works  Officer 
position.  GS/GM-15  and  below. 

Section  2  7  3.3282    National  Foundation 
on  the  Arts  and  the  Humanities 

(a)  (Reserved). 

(b)  National  Endov^ment  for  the 
Humanities.  (1)  Humanities 
Administrator.  Reference  Materials 
Programs.  Division  of  Research 
Programs. 

(2)  Humanities  Administrator 
(Assistant  Director),  Humanities  Projects 
in  Higher  Education  Program.  Division 
of  Education  Programs. 

(3)  Deputy  to  the  Director.  Division  of 
Education  Programs. 

(4)  Director,  Division  of  Research 
Programs. 

(5)  Director,  Deputy  to  the  Director 
and  seven  positions  of  Humanities 
Administrators,  Division  of  State 
Programs. 

(6)  Director  and  Deputy  to  the 
Director,  Division  of  Fellowships  and 
Seminars. 

(7)  One  Humanities  Administrator. 
Fellowships  for  College  Teachers, 
Division  of  Fellowships  and  Seminars. 

(8)  Seven  Humanities  Administrators, 
Humanities  Projects  in  Media  Program, 
Division  of  Public  Programs. 

(9)  One  Humanities  Administrator, 
Humanities  Projects  in  Higher 
Education  Program.  Division  of 
Education  Programs. 

(10)  One  Assistant  Director  for  the 
Elementary  and  Secondary  Education 
Program,  Division  of  Education 
Programs. 

(11)  One  Assistant  Director  for  the 
Museums  and  Historical  Organizations 
Program,  Division  of  Public  Programs. 

(12)  Four  Humanities  Administrators. 
Museums  and  Historical  Organizations 
Program,  Division  of  Public  f^ograms. 

(13)  Five  Humanities  Administrators, 
Elementary  and  Secondary  Education 
Program,  Division  of  Education 
Programs. 


(14)  Director,  Division  of  Public 
Programs. 

(15)  Deputy  to  the  Director,  Division 
of  Public  Programs. 

(16)  One  Humanities  Administrator, 
Younger  Scholars  Programs,  Division  of 
Fellowships  and  Seminars. 

(17)  One  Humanities  Administrator, 
Public  Humanities  Projects,  Division  of 
Public  Programs. 

(18)  Director,  Division  of  Education 
Programs. 

(19)  One  Humanities  Administrator 
(Assistant  Director),  Texts  Programs, 
Division  of  Research  Programs. 

(20)  One  Humanities  Administrator, 
Centers  for  Advanced  Study,  Division  of 
Research  Programs. 

(21)  One  Challenge  Grants  Officer. 

(22)  One  Assistant  Director, 
Humanities  Projects  in  Media  Program, 
Division  of  Public  Programs. 

(23)  One  Humanities  Adiiiinistrator, 
Publications  Program,  Division  of 
Research  Programs. 

(24)  Deputy  to  the  Director,  Division 
of  Research  Programs. 

(25)  One  Humanities  Administrator, 
Summer  Seminars  for  College  Teachers. 
Division  of  Fellowships  and  Seminars. 

(26)  Two  Humanities  Administrators. 
Humanities  Projects  in  Libraries  and 
Archives,  Division  of  Public  Programs. 

(27)  One  Humanities  Projects 
Assessment  Officer  and  one  Humanities 
Administrator,  Office  of  the  Chairman. 

(28)  One  Humanities  Administrator, 
Public  Humanities  Projects,  Division  of 
Public  Programs. 

(29)  One  Humanities  Administrator. 
Interpretive  Research  Programs, 
Division  of  Research  Programs. 

(30)  One  Humanities  Administrator, 
Office  of  Challenge  Grants. 

(31)  (Reserved). 

(32)  One  Assistant  Director, 
Fellowships  Program.  Division  of 
Fellowships  and  Seminars. 

(33)  (Reserved). 

(34)  One  Humanities  Administrator, 
Humanities  Projects  in  Higher 
Education  Program,  Division  of 
Education  Programs. 

(35)  Two  Humanities  Administrators, 
Humanities  Projects  in  Higher 
Education  Program,  Division  of 
Education  Programs. 

(36)  Three  Humanities 
Administrators.  Humanities  Projects  in 
Higher  Education  Program,  Division  of 
Education  Programs. 

(37)  Two  Humanities  Administrators, 
Summer  Seminars  for  Secondary  School 
Teachers,  Division  of  Fellowships  and 
Seminars. 

(38)  One  Humanities  Administrator, 
Summer  Stipends,  Division  of 
Fellowships  and  Seminars. 


(39)  One  Humanities  Administrator, 
Travel  to  Collections,  Division  of 
Fellowships  and  Seminars. 

(40)  One  Humanities  Administrator, 
Translation  Program,  Reference  Works 
Program,  Division  of  Research  Programs. 

(41)  One  Humanities  Administrator, 
Editions  Program,  Reference  Work 
Program,  Division  of  Research  Programs. 

(42)  (Reserved). 

(43)  One  Humanities  Administrator, 
Foundations  of  American  Society 
Program.  Division  of  Fellowships  and 
Seminars. 

(44)  One  H«nanities  Administrator, 
Humanities  Projects  in  Museums  and 
Historical  Organizations,  Division  of 
Public  Programs. 

(45)  Six  Humanities  Administrators. 
Division  of  Preservation  and  Access. 

(46)  Director.  Division  of  Preservation 
and  Access. 

(47)  One  Humanities  Administrator, 
Centers  for  Advanced  Study. 
International  Research,  and  Selected 
Areas,  Division  of  Research  Programs. 

(48)  Director,  Office  of  Planning  and 
Budget. 

(49)  One  Humanities  Administrator, 
Tools  Program,  Reference  Materials 
Program,  Division  of  Research  Programs. 

(50)  One  Humanities  Administrator, 
Division  of  Preservation  and  Access. 

(51)  Two  Humanities  Administrators, 
Archaeology  Program,  Interpretive 
Research  Program,  Division  of  Research 
Programs. 

(52)  One  Humanities  Administrator, 
Humanities,  Science,  and  Technology 
Program,  Interpretive  Research  Program, 
Division  of  Research  Programs. 

(53)  One  Humanities  Administrator, 
Office  of  the  Chairman. 

(54)  Four  Humanities  .administrators. 
Office  of  the  Assistant  Chairman  for 
Programs  and  Policy. 

(55)  One  Humanities  .Administrator, 
Fellowships  Program,  Division  of 
Fellowships  and  Seminars. 

(56)  One  Humanities  Administrator, 
Seminars  Program,  Division  of 
Fellowships  and  Seminars. 

(57)  One  Humanities  Administrator, 
Guides  Program,  Reference  Materials 
Program,  Division  of  Research  Programs. 

(58) .One  Humanities  Administrator, 
Public  Challenge  Grants  Program, 
Division  of  Public  Programs. 

(59)  One  Humanities  Administrator, 
Dissertation  Grants/Summer  Seminars 
for  College  Teachers,  Division  of 
Fellowships  and  Seminars. 

Section  213.3285    Pennsylvania 
Avenue  Development  Corporation 

(a)  One  position  of  Civil  Engineer 
(Construction  Manager). 
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Section  213.3291     Office  of  Personnel 
Management 

(a)  Not  to  exceed  ei(?ht  positions  of 
Associate  Director  at  the  Executive 
Seminar  Centers  at  grades  CS-13  and 
CS-14.  Appointments  may  be  made  for 
any  period  up  to  3  years  and  may  lie 
extended  without  prior  approval  for  any 
individual.  Not  more  than  half  uf  the 
authorized  faculty  positions  at  any  one 
Executive  Seminar  Center  may  be  filled 
under  this  authority. 

(b)  Twelve  positions  of  faculty 
members  at  grades  GS-13  through  15.  at 
the  Federal  Executive  Inst^ute.  Initial 
appointments  under  this  authority  may 
be  made  for  any  period  up  to  3  years 
and  may  be  extended  in  1-,  2-.  or  3-year 
increments  indefmitely  thereafter. 

Schedule  C 

Section  2 1 3.3303    Executive  Office  of 
the  President 

Council  of  Economic  Advisers 
CEA  1     Secretary  to  a  Chairman 
CEA  4    Secretary  to  a  Chairman 
CEA  5     Secretary  to  a  Council 

Member 
CEA  6    Secretary  to  a  Council 

Member 
Council  on  Environmental  Qualfty 
CEQ  4     Confidential  Assistant  to  a 

Chairman 
Office  of  Management  and  Budget 
OMB  80    Confidential  Assistant  to 

the  Executive  Assistant  to  the 

Director 
OMB  81     Confidential  Assistant  to 

the  Deputy  Director  for 

Management 
OMB  92     Confidential  Assistant  to 

the  Associate  Director  for 

Legislative  Reference  and 

Administration 
OMB  94    Confidential  Assistant  to 

the  Associate  Director  for 

Economics  and  Government 
OMB  95     Legislative  Assistant  to  the 

Director.  Office  of  Management  and 

Budget 
OMB  96     Confidential  Assistant  to 

the  Associate  Director  for  Human 

Resources 
OMB  97     Confidential  Assistant  to 

the  Administrator,  Office  of 

Information  and  Regulatory  Affairs 
OMB  98     Press  Agent  to  the 

Associate  Director  for  External 

Affairs 
OMB  99    Confidential  Assistant  to 

the  Associate  Director  for  National 

Resources,  Energy  and  Science 
OMB  100     Legislative  Assistant  to  the 

Director,  Office  of  Management  and 

Budget 
OMB  101     Confidential  Assistant  to 

the  Associate  Director  for  Health 
Office  of  National  Drug  Control  Policy 


ONDCP  75     Special  Assistant  to  the 

Director,  Office  of  National  Drug 

Control  Policy 
ONDCP  76     Special  Assistant  to  the 

Director.  Office  of  National  Drug 

Control  Policy 
ONEKP  77     Pubhc  Affairs  Specialist 

to  the  Director,  Office  of  National 

Drug  Control  Policy 
ONDCP  78     Staff  Assistant  for 

Scheduling  to  the  Director 
ONDCP  79     Public  Affairs  Specialist 

to  the  Director  of  Public  and 

Legislative  Affairs 
ONDCP  80    Pubhc  Affairs  Specialist 

(Speechwriter)  to  the  Director  of 

Public  and  Legislative  Affairs 
Office  of  Science  and  Technology  PoUcy 
OSTP  17     General  Counsel  to  the 

Director,  Office  of  Science  and 

Technology  Policy 
OSTP  18     Special  Assistant  to  the 

Director.  Office  of  Science  and 

Technology  Policy 
OSTP  19     Assistant  to  the  Director. 

Office  of  Science  and  Technology 

Policy,  for  Intergovernmental 

Affairs  and  Policy 
OSTP  21     Confidential  Assistant  to 

the  Associate  Director,  Technology 

Division 
OSTP  22    Confidential  Assistant  to 

the  Director.  Office  of  Science  and 

Technology  Policy 
OSTP  23    Confidential  Assistant  to 

the  Associate  Director  for  National 

Security  and  International  Affairs 
Office  of  the  United  States  Trade 

Representative 
USTR  30    Confidential  Assistant  to 

the  Deputy  U.S.  Trade 

Representative 
USTR  35     Deputy  Assistant  U.S. 

Trade  Representative  for 

Congressional  Affairs  to  the 

Assistant  U.S.  Trade  Representative 

for  Congressional  Affairs 
USTR     36    Confidential  Assistant  to 

the  U.S.  Trade  Representative 
USTR     37     Confidential  Assistant  to 

the  General  Counsel 
USTR     39    Supervisory  Public 

Affairs  Specialist  to  the  Assistant 

U.S.  Trade  Representative  for 

Public  Affairs 
USTR     40    Confidential  Assistant  to 

the  Deputy  U.S.  Trade 

Representative  to  the  Deputy  U.S. 

Trade  Representative 
USTR    42     Special  Assistant  to  the 

Deputy  U.S.  Trade  Representative 
USTR    44     Confidential  Assistant  to 

the  U.S.  Trade  Representative 
USTR    45    Congressional  Affairs 

Specialist  to  the  Assistant  U.S. 

Trade  Representative  for 

Congressional  Affairs 
USTR    46    Pubhc  Affairs  SpeciaUst 

to  the  Assistant  U.S.  Trade 


Representative  for  Public  Affairs 
USTR    47     Public  Affairs  Specialist 

to  the  Assistant  U.S.  Trade 

Representative  for  PubUc  Affairs 
USTR    48    Congressional  Affairs 

Specialist  to  the  Assistant  U.S. 

Trade  Representative  for 

Congressional  Affairs 
USTR    49    Confidential  Secretary 

(Typing)  to  the  Chief  of  Staff 
USTR    50    Confidential  Assistant  to 

the  Deputy  U.S.  Trade 

Representative,  Geneva  Switzerland 
USTR    51     Confidential  Assistant  to 

the  Sf)ecial  Counsel  for  Financial 

and  Investment  Policy 
President's  Commission  on  White 

House  Fellowships 
PCWHF    4    Confidential  Assistant  to 

the  Director 
PCWHF    6    Associate  Director  to  the 

Director 

213.3304    Department  of  State 

ST    81     Secretary  (Steno)  to  the 

Assistant  Secretary,  Bureau  of  Near 

Eastern  and  South  Asian  Affairs 
ST     329     Staff  Assistant  to  the 

Deputy  Secretary  of  State 
ST    356    Member.  Policy  Planning 

Staff  to  the  Director.  Policy 

Planning  Staff 
ST     357     Staff  Assistant  to  the 

Secretary  of  Slate 
ST    358    Special  Assistant  to  the 

Secretary  of  State 
ST    359    Legislative  Officer  to  the 

Under  Secretary  for  Management 
ST     364     Special  Assistant  to  the 

Assistant  Secretary  for  African 

Affairs,  Bureau  of  African  Affairs 
ST     365     Special  Assistant  to  the 

Legal  Advisor 
ST    366     Secretary  (Stenography)  to 

the  Assistant  Secretary  for  Consular 

Affairs 
ST     369     Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of  East 

Asian  and  Pacific  Affairs 
ST    370     Special  Assistant  to  the 

Assistant  Secretary,  Bureau  of 

Public  Affairs 
ST    371     Secretary  (Steno)  to  the 

Assistant  Secretary.  Bureau  of 

European  and  Canadian  Affairs 
ST    372     Secretary  (Steno)  to  the 

Assistant  Secretary.  Bureau  of 

International  Organization  Affairs 
ST    373     Staff  Assistant  to  the 

Senior  Advisor  and  Counsel  to 

United  States  Permanent 

Representative  to  the  United 

Nations 
ST    374     Special  Assistant  to  the 

United  States  Permanent 

Representative  to  the  Organization 

of  American  Stales.  Bureau  of  Inter- 

Amencan  Affairs 
ST    376     Secretary  to  the  Assistant 


Secretary,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs 
ST    379     Special  Assistant  to  the 

Assistant  Secretary 
ST    380     Senior  Policy  Advisor  to 
the  Assistant  Secretary,  Bureau  of 
Legislative  Affairs 
ST    381     Member  Policy  Planning 
Staff  to  the  Director,  Policy 
Planning  Staff 
ST    382     Management  Analyst  to  the 
Director,  Office  of  Management 
Planning 
ST    383     Correspondence  Officer  to 

the  Assistant  Secretary 
ST    383     Senior  Policy  Advisor  to 
the  Assistant  Secretary,  Bureau  of 
Legislative  Affairs 
ST    389     Legislative  Management 
Officer  to  the  Assistant  Secretary, 
Bureau  of  Legislative  Affairs 
ST    391     Special  Assistant  to  the 

Counselor  to  the  Department 
ST    392     Special  Assistant  to  the 
Under  Secretary  for  Economic  and 
Agricultural  Affairs 
ST    393     Legislative  Analyst  to  the 

Assistant  Secretary 
ST    394     Senior  Advisor  to  the 

Assistant  Secretary 
ST    395     Special  Assistant  to  the 

Under  Secretary  for  Political  Affairs 
ST     396     Staff  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Political-Military  Affairs 
ST    397     Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
European  and  Canadian  Affairs 
ST    398    Special  Adviser  to  the 
Ambassador,  United  States 
Permanent  Representative  to  the 
Organization  of  American  States, 
Bureau  of  Inter-American  Affairs 
ST    399    Confidential  Assistant  to 

the  Secretary  of  State 
ST    400    Special  Assistant  to  the 
Under  Secretary  for  International 
Security  Affairs 
ST    401     Staff  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Pohtical-Military  Affairs 
ST    402     Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of  Inter- 
American  Affairs 
ST    403     Foreign  Affairs  Officer 
(Ceremonial)  to  the  Chief  of 
Protocol 
ST    405     Supervisory  Protocol 
Officer  (Visits)  to  the  Foreign 
Affairs  Officer  (Visits) 
ST    406     Secretary  (Typing)  to  the 
Assistant  Secretary,  Bureau  of 
Economic  And  Business  Affairs 
ST    407     Special  Assistant  to  the 

Director,  Policy  Planning  Staff 
ST    408     Staff  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Public  Affairs 


ST    409     Legislative  Analyst  to  the 
Director,  Legislative  Affairs,  Office 
of  the  Under  Secretary  for 
Management 
ST    411     Protocol  Assistant  to  the 
Foreign  Affairs  Officer,  Office  of  ttie 
Chief  of  Protocol 
ST    412     Senior  Advisor  to  the 
Assistant  Secretary,  Bureau  of  Inter- 
American  Affairs 
ST    413    Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
International  Organization  Affairs 
ST    414    Foreign  Affairs  Officer  to 
the  Assistant  Secretary,  Bureau  of 
Public  Affairs 
ST    415     Special  Assistant  to  the 
Deputy  Assistant  Seaetcry,  for 
Environment  and  Development 
ST    416    Protocol  Officer  (Visits)  to 
the  Foreign  Affairs  Officer  (Visits) 
ST    417     Foreign  Affairs  Officer  to 

the  Chief  of  Protocol 
ST    418     Special  Assistant  to  the 

Chief  of  Protocol 
ST    420    Staff  Assistant  to  the 
Assist£mt  Secretary,  Bureau  of 
Legislative  Affairs 
ST    421     Member,  Policy  Planning 
Staff  to  the  Director  of  tiie  Policy 
Planning  Staff 
ST    423    Special  Assistant  to  the 

Under  Secretary 
ST     424     Secretary  (OA)  to  the 
Assistant  Secretary,  Bureau  of 
Intelligence  and  Research 
ST    425     Public  Affairs  Specialist  to 
the  Assistant  Secretary,  Bureau  of 
Human  Rights  and  Humanitarian 
Affairs 
ST    426     Secretary  (Steno)  to  the 
Assistant  Secretary,  Bureau  of 
Human  Rights  and  Humanitarian 
Affairs 
ST    427    Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Public  Affairs 
ST    428    Secretary  to  the  Assistant 
Secretary,  Bureau  of  Legislative 
Affairs 
ST    429    Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Consular  Affairs 
ST    430    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Environment  and  Development, 
Bureau  of  Oceans.  Environmental 
and  Scientific  Affairs 
ST    431     Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
Intelligence  and  Research 
ST    432     Special  Assistant  to  the 
Assistant  Secretary,  Bureau  of 
International  Organization  Affairs 
ST    433     Correspondence  Officer  to 
the  Assistant  Secretary,  Bureau  of 
Legislative  Affairs 
ST    434     Staff  Assistant  to  the 
Director  of  White  House  Liaison 


ST    435     Pubhc  Affairs  Specialist  to 
the  Assistant  Secretary,  Bureau  of 
Economics  and  Business  Affairs 

ST    438     Staff  Assistant  to  the 
Deputy  Secretary  of  State 

ST    439     Staff  Assistant  to  the 
Population  Coordinator,  Bureau  of 
Oceans  and  International 
Environment  and  Scientific  Affairs 

ST    445     Foreign  Affairs  Officer  to 
the  Deputy  Assistant  Secretary 

ST    446     Foreign  Affairs  Officer  to 
the  Deputy  Secretary 

213.3305    Department  of  the  Treasury 

TREA     39    Deputy  to  the  Assistant 

Secretary  (Legislative  Affairs) 
TREA     44     Deputy  to  the  Assistant 

Secretary  (Legislative  Affairs) 
TREA     139    Director,  Scheduling 
and  Advance  to  the  Chief  of  Staff 
TREA     170    Assistant  Director, 
Travel  and  Special  Events  Services 
to  the  Director,  Administrative 
Operations  Division 
TREA     202    Director.  Office  of 
Legislative  Affairs  to  the  Senior 
Deputy  Assistant  Secretary  for 
Legislative  Affairs 
TREA     213     Special  Assistant  to  the 
Assistant  Secretary  for  Legislative 
Affairs 
TREA     220     Confidential  Assistant 
to  the  Commissioner,  Internal 
Revenue  Service 
TREA     230    Pubhc  Affairs  Specialist 
to  the  Director,  Office  of  Pubhc 
Affairs 
TREA     236    Staff  Assistant  to  the 
Deputy  Executive  Secretary  (Public 
Liaison) 
TREA     244     Administrative 
Assistant  to  the  Director.  Office  of 
Thrift  Supervision 
TREA     250    Director,  Office  of 
Public  Affairs  to  the  Deputy 
Assistant  Secretary  (Public  Affairs) 
TREA     261     Travel  Assistant  to  the 
Director,  Administration  Operations 
Division 
TREA     264     Senior  Policy  Analyst  to 
the  Deputy  Assistant  Secretary, 
Corporate  Finance 
TREA     265     Special  Assistant  to  the 

General  Counsel 
TREA     277    Public  Affairs  Specialist 
to  the  Assistant  Secretary  for  Public 
Affairs  and  Public  Liaison 
TREA     284    Director,  Office  of 
Business  Liaison  to  the  Deputy 
Assistant  Secretary-  (Public  Liaison) 
TREA     290     Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Administration 
TREA    291    Confidential  Assistant 
to  the  Assistant  Secretary 
(Management) 
TREA     293     Deputy  to  the  Assistant 
Secretary  (Legislative  Affairs) 
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TREA     2y«     Spocial  Assistant  to  the 

Assistant  Secretary  (Management) 
TREA     307    ConBoential  Assistant 

to  the  Treasurer  of  the  United  States 
TREA     312    Confidential  Assistant 

to  the  Deputy  Secretary  of  the 

Treasury 
TREA     313    Confidential  Assistant 

to  the  Secretary  of  the  Treasury 
TREA     314     Public  Affairs  Specialist 

to  the  Assistant  Secretary  (Public 

Affairs  and  Public  Liaison) 
TREA     315     Special  Assistant  to  the 

CJiief  of  Staff 
TREA     316     Public  Affairs  Specialist 

to  the  Director.  Office  of  Public 

Affairs 
TREA     318     Legislative  Assistant  to 

the  Director.  Office  of  Legislative 

Affairs 
TREA     319    Confidential  Assistant 

to  the  Commissioner  of  Customs 
TREA     320     Staff  Assistant  to  the 

Assistant  Secretary  of  Economic 

Policy 
TREA     321     Confidential  Staff 

Assistant  to  the  Under  Secretary  for 

International  Affairs 
TREA     322    Staff  Assistant 

(Correspondence  Review)  to  the 

Executive  Secretary  and  Senior 

Adviser 
TREA     323     Special  Assistant  to  the 

Senior  Deputy  Comptroller  for 

Economic  Analysis  and  Public 

Affairs 
TREA    327     Senior  Policy  Analyst  to 

the  Deputy  Assistant  Secretary  for 

Government  Financial  Policy 
TREA     328     Special  Assistant  to  the 

Assistant  Secretary  for  Economic 

Policy 
TREA     330     Special  Assistant 

fExfemal  Affairs)  to  the  Director  of 

the  Unitml  States  Mint 
TREA     331     Legislative  Policy 

Advisor  to  the  Assistant  Secretary 

(Enforcement) 
TREA     334     Staff  Assistant  to  the 

Assistant  Secretary  (Enforcement) 
TREA     335     Staff  Assistant  to  the 

Assistant  Secretary  (Economic 

PoUcy) 
TREA     336    Director.  Administrative 

Operations  Division  to  the  Deputy 

Assistant  Secretary 

(Administration) 
TREA     337     Senior  Policy  Analyst  to 

the  Assistant  Secretary 

(Enforcement) 
TREA     338     Staff  Assistant  to  the 

Director.  Scheduling  and  Advance, 

Onice  of  the  Secretary 
TREA     339     Policy  Analyst  to  the 

Under  Secretary  for  Domestic 

Finance 
TREA     340     Public  Affairs  Specialist 

to  the  Director,  Office  of  Public 

Affairs 


TREA     34 1     Staff  Assistant  to  the 

Assistant  Secretary  (Econoimc 

Policy) 
TREA    342    Senior  Advisor  to  the 

Treasurer  of  the  United  States 
TREA     343     Deputy  Executive 

Director  for  Special  Programs  to  the 

Executive  Director,  United  States 

Bond  Division,  Bureau  of  Public 

Debt 
TREA     344    Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA     345    Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA     346     Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 
TREA     347     Policy  Advisor  to  the 

Assistant  Secretary  (Enforcement) 

213.3306    Department  of  Defense 

DOD     5     Private  Secretary  to  Deputy 

Secretary 
DOD     19    Personal  and  Confidential 

Assistant  to  the  Director,  Prngram 

Analysis  and  Evaluation 
DOD     22    Personal  and  Confidential 

Assistant  to  the  Assistant  to  the 

Secretary  of  Defense  for  Atomic 

Energy 
DOD     23    Confidential  Assistant  to 

the  Military  Assistant  to  the 

Secretary  of  Defense 
DOD     24    Chauffeur  to  the  Secretary 

of  Defense 
EXDD    33    Personal  Secretary  to  the 

Deputy  Secretary  of  Defense 
DOD     54     Personal  and  Confidential 

Assistant  to  a  )udae 
DOD    56    Personal  and  Confidential 

Assistant  to  the  Chief  judge 
DOD    66    Private  Secretary  to  the 

Physician  to  the  President 
DOD    75    Chauffeur  to  the  Deputy 

Secretary  of  Defense 
DOD     101     Special  Assistant  to  the 

Director  of  Net  Assessment 
DOD     119     Private  Secretary  to  the 

Principal  Deputy  Director.  Program 

Analysis  and  Evaluation 
IX)D     175     Private  Secretary  to  a 

Judge 
[X3D     205     Private  Secretary  to  a 

Judge 
DOD     236     Director  for  Programs  to 

the  Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD    241     Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense 
DOD     256     Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Personnel  and  Readiness) 
DOD     270     Private  Secretary  to  the 

Director,  Strategic  Defense  Initiative 

Organization 
DOD    271     Private  Secretary  to  the 

Principal  Deputy  Assistant 

Secretary  of  Defense  (Reserve 

Affairs) 


DOD     283     Personal  and 
Confidentia)  Assistant  to  the 
Assistant  to  the  Deputy  Secretary  of 
Defense 

DOD    295     Personal  and 
Confidential  Assistant  to  the  Under 
Secretary  of  Defense  for  Personnel 
and  Readiness 

DOD    310    Civilian  Executive 
Assistant  to  the  Chairman  of  the 
Joint  Chiefs  of  Staff 

DOD    317    Personal  and 
Confidential  Assistant  to  the 
Director,  Defense  Research  and 
Engineering 

DOD     320     Executive  Assistant  to 
the  Secretary  of  Defense 

DOD    321     Executive  Assistant  to 
Vice  President  to  the  Assistant 
Secretary  to  Vice  President  for 
National  Security  Affairs 

DOD     332     Personal  and 
Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense 
(Regional  Security) 

DOD     335     Public  Affairs  Specialist 
to  the  Special  Assistant  to  the 
Secretary  for  Public  Affairs 

DOD    339    Speechwriter  to  the 
Special  Assistant  to  the  Secretary  of 
Defense  for  Public  Affairs 

DOD    355     Special  Assistant  for 
Strategic  Modernization  to  the 
Assistant  Secretary  of  Defense 
(Legislative  Affairs) 

DOD     361     Special  Assistant  for 
Production  and  Logistics  and 
Energy  to  the  Assistant  Secretary  of 
Defense.  Legislative  Affairs 

DOD     368     Personal  and 
Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense  for 
Legislative  Affairs 

DOD     370     Personal  and 

Confidential  Assistant  to  Principal 
Deputy  Under  Secretary  of  Defense 

EXX)     380    Director  of  Protocol  to 
the  Assistant  to  the  Secretary  of 
Defense  for  Protocol 

DOD     386     Personal  and 
Confidential  Assistant  to  the 
Assistant  Secretary  of  Defense  for 
Reserve  Affairs 

DOD     392     Confidential  Assistant  to 
the  Under  Secretary  of  Defense  for 
Acquisition  and  Technology 

IXDD     401     Personal  and 
Confidential  Assistant  to  a  Judge 

DOD     402    Private  Secretary  to  the 
)udge^ 

DOD    404     Private  Secretary  to  a 
Judge,  U.S.  Court  of  Military 
Appeals 

DOD     405     Personal  and 
Confidential  Assistant  to  a  Judge, 
U.S.  Court  of  Military  Appeals 

DOD    409    Personal  and 
Confidential  Assistant  to  a  Judge, 
U.S.  Court  of  Military  Apjjeals 


DOD    410    Private  Secretary  to  the 

Judge.  U.S.  Court  of  Military 

Appeals 
DOD    411     Private  Secretary  to  the 

Principal  Deputy  General  Counsel 
DOD    415     Private  Secretary  to  the 

General  Counsel 
DOD     421     Special  Assistant 

(Research)  to  the  Assistant  to  the 

Secretary  of  Defense  (Public  Affairs) 
IX)D    427     Paralegal  Specialist  to 

the  Chief  Judge,  U.S.  Court  of 

Military  Appeals 
DOD    429    Paralegal  Specialist  to  a 

Judge,  U.S.  Court  of  Military 

Appeals 
DOD    430    Confidential  Assistant  to 

the  Special  Assistant  to  the 

Secretary 
DOD'  431     Paralegal  Specialist  to 

the  Chief  Judge 
DOD    432    Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Democracy  and  Peacekeeping) 
DOD    434     Speech  Writer  to  the 

Assistant  to  Secretary  of  Defense  for 

Public  Affairs 
DOD    435    Public  Affairs  Specialist 

to  the  Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD    436    Personal  and 

Confidential  Assistant  to  the 

General  Counsel 
DOD    437    Program  Analyst  to  the 

Deputy  Under  Secretary 

(Environmental  Seciuity) 
DOD    438    Staff  Specialist  to  the 

Under  Secretary  (Acquisition  and 

Technology) 
DOD    439    Staff  Specialist  to  the 

Under  Secretary  (Acquisition  and 

Technology) 
DOD    440    Personal  and 

Confidential  Assistant  to  the 

Deputy  Under  Secretary  of  Defense 

for  Acquisition  Reform 
DOD    442    Director,  Strategy 

Development,  to  the  Deputy 

Assistant  Secretary  (Strategy) 
IX)D    443     Special  Assistant  to  the 

Counselor  to  the  Secretary  and 

Deputy  Secretary  of  Defense 
DOD     444     Country  Director  to  the 

Deputy  Assistant  Secretary  of 

Defense,  Inter-American  Affairs 

Region 
DOD    445    Confidential  Assistant  to 

the  Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD    446    Policy  Assistant  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Russian,  Ukrainian,  and 

Eurasian  Affairs) 
DOD     447     Personal  and 

Confidential  Assistant  to  the 

Deputy  Under  Secretary  of  Defense 

for  Environmental  Security 
DOD    448    Personal  and 


Confidential  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  of  Defense  for  Dual  Use 

Technology  and  International 

Programs 
DOD    449    Staff  Specialist  to  the 

Assistant  to  the  Secretary  of 

Defense  for  Public  Affairs 
DOD    451     Assistant  for  Strategy 

Development  to  the  Deputy 

Assistant  Secretary  of  Defense 

(Strategy) 
DOD    452     Special  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Nuclear  Security  and 

CounterproliferaUon) 
DOD    453     Staff  Assistant  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Humanitarian  and  Refugee 

Affairs) 
DOD    455     Assistant  for  Strategy 

Development  to  the  Deputy 

Assistant  Secretary  Defense 

(Strategy) 
DOD    456    Special  Assistant  for 

Family  Advocacy  and  External 

Affairs  to  the  Deputy  Assistant 

Secretary  of  Defense,  (Prisoner  of 

War/Missing  in  Action  Affairs) 
DOD    457     Staff  Assistant  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Democracy  and  Human 

Rights) 
DOD    458    Defense  Fellow  to  the 

Director  of  Protocol,  Office  of  the 

Secretary  of  Etefense 
DOD    459    Public  Affairs  Speciahst 

to  the  Assistant  to  the  Secretary  of 

Defense  for  f^lblic  Affairs 
DOD    460    International 

Counterdrug  Specialist  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Ehug  Enforcement  Policy 

and  Support) 
DOD     461     Defense  Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Drug  Enforcement  Policy 

and  Support) 
DOD    462     Defense  Fellow  to  the 

Director,  Civil-Military  Cooperation 

(RA) 
DOD    464    Defense  Fellow  to  the 

Deputy  Under  Secretary  for 

Logistics 
DOD    465    Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(Persormel  and  Readiness) 
DOD    466    Defense  Fellow  to  the 

Deputy  Under  Secretary  for 
Enviroimiental  Security 
DOD    467    Special  Assistant  to  the 
Deputy  Assistant  Secretary  of 
Defense  for  Drug  Enforcement 
PoUcy  and  Support 
DOD    468     Staff  Assistant  to  the 
Director,  Defense  Information 
Systems  Agency 
DOD    469    Defense  Fellow  to  the 
Under  Secretary  of  Defense  for 


Personal  and  Readiness 
DOD    472    Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(Special  Operations  and  Low 

Intensity  Conflict) 
DOD    473    Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Etefense  for 

Special  Operations  and  Low 

Intensity  Conflict 
DOD    474    Program  Analyst  to  the 

Deputy  Under  Secretary 

(Enviroiunental  Security) 
EXDD    475     Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense 

(Nuclear  Security  and 

Counterproli  ferati  on ) 
DOD    476    Defense  Fellow  to  the 

Eteputy  Assistant  Secretary  of 

Defraise  (Humanitarian  and  Refugee 

Affairs) 
DOD    479    Special  Assistant  to  the 

Assistant  to  the  Secretary  of 

E)efense  (Legislative  Affairs) 
DOD    480     Executive  Assistant  to 

the  Assistant  Secretary  of  Defense 

(Strategy  Requirements  and 

Resources) 
EXDD    481     Personal  and 

Confidential  Assistant  to  the 

I^rindpal  Eteputy  Assistant 

Secretary  of  Defense  for  Special 

Operations  and  Low  Intensity 

Conflict 
EXDD    483     Defense  Fellow  to  the 

Principal  Deputy  Under  Secretary 

of  Defense  (Policy) 
EXDD    484    Special  Assistant  for 

Health  Care  Policy  to  the  Assistant 

Secretary  of  Defense  for  Legislative 

Affairs 
EXDD    485    Defense  Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Peacekeeping  and  Peace 

Enforcement  PoUcy) 
DOD    486    Defense" Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Peacekeeping  and  Peace 

Enforcement  Policy) 
EXDD    487     Personal  and 

Confidential  Assistant  to  the 

Counsellor  to  the  Secretary  of 

£)efense  and  Deputy  Secretary  of 

Defense 
DOD    488    Personal  and 

Confidential  Assistant  to  the 

Comptroller 
EXDD     489     Media  Analyst  to  the 

Assistant  to  the  Secretary  of 

Etefense  for  F*ublic  Affairs 
EXDD    490    Principal  Director,  Threat 

Reduction  Policy  to  the  E)eputy 
Assistant  Secretary  of  IDefense 

(Threat  Reduction  Policy) 
DOD    491     Special  Assistant  to  the 
Counsellor  to  the  Secretary  and 
Deputy  Secretary  of  Etefense 
DOD    493     Special  Assistant  to  the 
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Assistant  Secretary  of  Uefeiise 

(Policy  and  Plans) 
DOD    494     Special  Assistant  to  tho 

Assistant  to  tho  Secretary  of 

Defense  (Legislative  Affairs) 
ROD     495     Special  Assistant  for 

Humanitarian  and  Refugee  Affairs 

Policy  to  the  E)eputy  Assistant 

.Secretary  of  Defense  (Humanitarian 

and  Refugee  Affairs) 
DOD     496     Secretary  to  the  Assistant 

Secretary  of  Defense  (Strategy, 

Requirements  and  Resources) 
DOD     499     Personal  and 

Confidential  Assistant  to  the 

Deputy  Under  Secretary  of  Defense 

for  Logistics 
DOD    500     Staff  Specialist  to  the 

Project  Director  for  National 

Performance  Review 
DOD     501     Spe<ual  and  Confidential 

Assistant  to  the  Special  Assistant  to 

the  Secretary  of  Dkefense  for  White 

House  Liaison 
DOD     502     Special  Assistant  to  the 

Deputy  Under  Secretary  of  Defense 

for  Policy  Planning 
DOD     503     Counselor  and  Senior 

Assistant  for  Counterproliferation 

Pohcy  to  the  Deputy  Assistant 

Secretary  of  Defense 

(Counterproliferation  Policy) 
DOD    504     Special  Assistant  to  the 

Assistant  Stscretary  of  Defense 

(Special  Operations  and  Low 

Intensity  Conflict) 
[X)D    505     Staff  Specialist  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD     506     Staff  Specialist  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
[X)D    508    Defense  Fellow  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD     509     Special  Assistant  to  the 

Assistant  to  the  Secretary  of 

Defense  for  Protocol 
DOD    510    Staff  Speciahst  tcithe 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD    512     Staff  Speciahst  to  the 

Deputy  Assistant  Secretary  for 

Economic  Reinvestment  and  Base 

Realignment  and  Closure 
DOD     513     Special  Assistant  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Peacekeeping  and  Peace 

Enforcement  PoUcy) 
DOD     515     Defense  Fellow  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Drug  Enforcement  Policy 

and  Support) 
DOD    516     Staff  Specialist  to  the 

Deputy  Under  Secretary  for 

Environmental  Security 
DOD    517     Special  Assistant  to  the 

Deputy  to  the  Under  Secretary  of 

Defense  (Policy)  for  Policy  Planning 


DOD     518     Defense  Fellows  to  the 

IMncipal  Deputy  Assistant 

Secretary  of  Defense  (Health 

Affairs) 
DOD     519    Private  Secretary  to  the 

Assistant  Secretary  of  Defense 

(Regional  Security  Affairs) 
DOD    520     Personal  and 

Confidential  Assistant  to  the 

Secretary  of  Defense 
DOD    521     Staff  Specialist  to  the 

Assistant  Secretary  of  Defense 

(Legislative  Affairs) 
DOD    522    Deputy  Director  of 

Administration  and  Policy  to  the 

Deputy  Assistant  Secretary  of 

Defense  (Humanitarian  and  Refugee 

Affairs) 
DOD     523     Special  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Health  Affairs 
DOD     524    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  of 

Defense 
DOD     525     Paralegal  Specialist  to  a 

fudge.  U.S.  Court  of  Military 

Appeals 
DOD     526     Paralegal  Specialist  to  a 

Judge,  U.S.  Court  of  Military 

Appeals 
DOD     527     Special  Assistant  for 

Demand  Reduction  to  the  Deputy 

Assistant  Secretary  of  Defense  (Drug 

Enforcement  Policy  and  Support) 
DOD     528     Staff  Specialist  to  the 

Principal  Deputy  Assistant 

Secretary  for  Dual  Use  Technology 

and  International  Programs 
DOD    529     Staff  Specialist  to  the 

Assistant  to  the  Secretary  of 

Defense,  Legislative  Affairs 
CXDD     531     Paralegal  Specialist  to  a 

Judge,  U.S.  Court  of  Military 

Appeals 
DOD     532     Paralegal  Specialist  to  a 

Judge,  U.S.  Court  of  Military 

Appeals 
DOD     533     Paralegal  Specialist  to 

the  Chief  Judge,  U.S.  Court  of 

Military  Appeals 
DOD    535     Special  Assistant  to  the 

Deputy  to  the  Under  Secretary  of 

Defense  for  Policy  Support 
DOD     536     Personal  and 

Confidential  Assistant  to  the 

Assistant  Secretary  of  Defense  for 

Economic  Security 

213.3307    Department  of  the  Army 
(DOD) 

ARMY     1     Executive  Assistant  to  the 

Secretary  of  the  Army 
ARMY    2    Personal  and  Confidential 

Assistant  to  the  Under  Secretary  of 

the  Army 
ARMY     21     Secretary  (Steno)  to  the 

General  Counsel 
ABMY    59    Staff  Assistant  to  the 

Secretary  of  the  Army 


,^RMY     68     Special  Assistant  to  the 
Executive  Director  (Special 
Assistant  to  the  Secretary  of  the 
Army),  World  War  II 
Commemorhtive  Committee 

ARMY    69    Defense  Fellow  (Public 
Affairs)  to  the  Chief  of  Public 
Affairs 

ARMY    70    Defense  Fellow 
(Training  &  Education]  to  the 
Assistant  Secretary  of  the  Army 
(Manpower  and  Reserve  Affairs) 

213.3308  Department  of  the  Navy 
(DOD) 

NAV    2    Staff  Assistant  to  tho 

Secretary  of  the  Navy 
NAV    30    Staff  Assistant  to  the 

Deputy  Under  ScKrretary 
NAV     47     Special  Assistant  to  the 

Assistant  to  the  Vice  President  and 

Chief  of  Staff  to  Mrs.  Gore 
NAV    48    Staff  Assistant  to  the 

Principal  Deputy  General  Counsel 

of  the  Navy 
NAV    49    Staff  Assistant  to  the 

Under  Secretary  of  the  Navy 
NAV     50     Staff  Assistant  to  the 

Assistant  Secretary  of  the  Navy 

(Manpower  and  Reserve  Affairs) 
NAV     51     Defense  Fellow  to  the  . 

Under  Secretary  of  the  Navy 
NAV     53     Staff  Assistant  to  the 

Assistant  Secretary  of  the  Navy 

(Research,  Development  and 

Acquisition) 
NAV    54    Staff  Assistant  to  the 

General  Counsel 
NAV    55     Staff  Assistant  to  the 

Assistant  Secretary  of  the  Navy 

(Manpower  and  Reserve  Affairs) 

213.3309  Department  of  the  Air  Force 
(DOD) 

AF    1     Secretary  (S/OA)  to  the 

Secretary  of  the  Air  Force 
AF    2     Secretary  (Steno)  to  the 

Under  Secretary  of  the  Air  Force 
AF    5     Assistant  Secretary  (Steno)  to 

the  Assistant  Secretary  Acquisition 
AF    6     Secretary  (Steno)  to  the 

Assistant  Secretary  (Manpower  and 

Reserve  Affairs,  Installation  and 

Environment) 
AF    8     Secretary  (Steno  OA)  to  the 

General  Counsel 
AF    22     Secretary  (Steno  and  OA)  to 

the  Assistant  Secretary  to  the  Vice 

President  for  National  Security 

Affairs 
AF    29    Confidential  Assistant  to  the 

Secretary  of  the  Air  Force 
AF    31     Staff  Assistant  (Typing)  to 

the  Assistant  to  the  Vice  President 

for  National  Security  Affairs 
AF    39    Secretary  (OA)  to  the 

Assistant  Secretary  of  the  Air  Force 

(Financial  Management  and 

Comptroller) 


AF    41     Confidential  Assistant  for 
Enviroimiental  Legislation  to  the 
Deputy  Assistant  Secretary  for 
Environmental  Safety  and 
Occupational  Health 

AF    42    Staff  Assistant  to  the 
Principal  Deputy  Assistant 
Secretary  of  the  Air  Force 
(Manpower,  Reserve  Affairs, 
Installations  and  Environment). 

213.3310    Department  of  Justice 

JUS    13  Special  Assistant  to  the 

Deputy  Attorney  General 
JUS    21     Confidential  Assistant  to 

the  Assistant  Attorney  General 
JUS    27     Coimsel  to  the  Assistant 
Attorney  General,  Environmental 
and  Natural  Resources  Division 
JUS     37     Secretary  (OA)  to  the  U.S. 

Attorney,  District  of  Columbia 
JUS    38     Secretary  (OA)  to  the 
United  States  Attorney,  Northern 
District  of  Illinois 
JUS    40    Secretary  (OA)  to  the 
United  States  Attorney,  Eastern 
District  of  Michigan 
JUS     44     Secretary  (OA)  to  the 
United  States  Attorney,  District  of 
Massachusetts 
JUS    47    Secretary  (OA)  to  the 
United  States  Attorney,  Western 
District  of  New  York 
JUS    70    Special  Assistant  to  the 
Assistant  Attorney  General,  Qvil 
Rights  Division 
JUS     75     Secretary  (OA)  to  the 
United  Slates  Attorney,  Northern 
District  of  Texas 
JUS    97     Staff  Assistant  to  the 

Attorney  General 
JUS    114    Staff  Assistant  to  the 

Attorney  General 
JUS     115     Staff  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Legislative  Affairs 
JUS     128     Secretary  (OA)  to  the 
United  States  Attorney.  District  of 
Arizona 
JUS     132     Special  Assistant  to  the 
Commissioner,  Immigration  and 
Naturalization  Service 
JUS     133     Staff  Assistant  (OA)  to  the 

Attorney  General 
JUS     140    Attorney  Advisor  to  the 

Assistant  Attorney  General 
JUS    141     Special  Assistant  to  the 
Assistant  Attorney  General 
(Legislative  Affairs) 
JUS     142     Special  Assistant  to  the 
Assistant  Attorney  General  General, 
Office  of  Legislative  Affairs 
JUS     144     Special  Assistant  to  the 

Sohcitor  General 
JUS     149     Special  Assistant  to  the 
Assistant  Attorney  General, 
Environmental  and  Natural 
Resources  Division 
JUS    162    Confidential  Assistant  to 
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the  Assistant  Attorney  General, 
Civil  Rights  Division 
JUS    165    Special  Assistant  to  the 

Associate  Attorney  General 
JUS    170    Assistant  to  the  Attorney 

General 
JUS     173     Secretary  (OA)  to  the 

United  States  Attorney, 
JUS    182    Senior  Liaison  Officer  to 
the  Assistant  Attorney  General, 
Office  of  PoUcy  Development 
JUS    184    Counselor  to  the  Assistant 
Attorney  General,  Antitrust 
Division 
JUS    186    Special  Assistant  to  the 
Assistant  Attorney  General, 
Criminal  Division 
JUS     188    Counselor  to  the  Assistant 
Attorney  General 
JUS     190    Senior  Counsel  to  the 
Assistant  Attorney  General,  OfEce 
of  Policy  Development 
JUS    198    Special  Assistant  to  the 
Assistant  Attorney  General, 
Criminal  Division  • 

JUS    204    Deputy  Assistant  Attorney 
General  to  the  Assistant  Attorney 
General,  Office  of  Legislative  Affairs 
JUS    207    Staff  Assistant  to  the 

Director,  Office  of  Public  Affairs 
JUS    214    Special  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Policy  and  Development 
JUS    216     Special  Assistant  to  the 
Administrator,  Office  for  Juvenile 
Justice  and  Delinquency  Prevention 
JUS    217    Special  Assistant  to  the 
Director,  Bureau  of  Justice 
Assistance 
JUS    224     Special  Assistant  to  the 

Deputy  Attorney  General 
JUS    231     Special  Assistant  to  the 

Assistant  Attorney  General 
JUS     242     Special  Assistant  to  the 

Assistant  Attorney  General 
JUS     243     Staff  Assistant  to  the 
Assistant  Attorney  General,  Civil 
Rights  Division 
JUS     245     Special  Assistant  to  the 
Assistant  Attorney  General, 
Environmental  and  Natiiral 
Resources  Division 
JUS    265    Staff  Assistant  to  the 

Director,  Office  of  Public  Affairs 

JUS    266     Special  Affairs  Assistant 

to  the  Deputy  Director,  Office  of 

Policy  and  Communications 

JUS    268    Litigation  Counsel  to  the 

Assistant  Attorney  General 
JUS    269    Special  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Legislative  Affairs 
JUS    270    Special  Assistant  to  the 
Assistant  Attorney  General,  Civil 
Rights  Division 
JUS     271     Confidential  Assistant  to 
the  Assistant  Attorney  General, 
Office  of  Policy  Development 
JUS    273     Special  Assistant  to  the 
Associate  Attorney  General 


PJS    274     Special  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Legal  Counsel 
JUS    275     Special  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Policy  and  Devalopment 
JUS    279    Confidential  Assistant  to 
the  Assistant  Attorney  General, 
Office  of  Legislative  Affairs 
JUS    282     Director,  Liaison  Services 
to  the  Assistant  Attorney  General, 
Office  of  Policy  Development 
JUS    285    Staff  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Legislative  Affairs 
JUS    287    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS    288    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS     289    Special  Assistant  to  the 

Deputy  Attorney  General 
JUS    291     Senior  Liaison  Officer  to 

the  Assistant  Attorney  General 

JUS    309    Senior  Liaison  Officer  to 

the  Assistant  Attorney  General,  Office  of 

Policy  Development 

JUS    312     Special  Assistant  to  the 

Assistant  Attorney  General 
JUS    316    Special  Assistant  to  the 

Director,  Office  for  Victims  of  Crime 
JUS    317     Senior  Counsel  to  the 
Assistant  Attorney  General,  Office 
of  Policy  Etevelopment 
JUS    319    Special  Assistant  to  the 
Assistant  Attorney  General, 
Criminal  Division 
JUS     322     Special  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Pohcy  Development 
JUS    324    Special  Assistant  to  the 

Assistant  Attorney  General 
JUS    331     Special  Assistant  to  the 
Director,  National  Institute  of 
Justice 
JUS    343     StaffAssistanttothe 

Attorney  General 
JUS    346    Deputy  Director  to  the 
Director,  Office  of  Public  Affairs 
JUS    347     Special  Assistant  to  the 

Deputy  Assistant  Attorney  General 
JUS    353  Confidential  Assistant  to 

the  Solicitor  General 
JUS    361     Special  Assistant  to  the 

Director,  Bureau  of  Justice  Statistics 
JUS    377     StaffAssistanttothe 

Director,  Office  of  Public  Affairs 
JUS    387    Public  Affairs  Specialist  to 
the  Director,  Office  of  PubUc  Affairs 
JUS    388    Special  Assistant  to  the 
Director,  United  States  Marshals 
Service 
JUS    389    Special  Assistant  to  the 
Assistant  Attorney  General,  Office 
of  Legal  Counsel 
JUS     396     Staff  Assistant  to  the 

Assistant  Attorney 
JUS    401    Counsel  to  the  Deputy 

Attorney  General 
JUS    404    Assistant  to  the  Attorney 
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General 

Service 

INT    458    Deputy  Director  to  the 

JUS    407    Assistant  to  the  Attorney 

INT    378    Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

General 

Director,  Office  of  the  Surface 

Director  of  Regulatory  Affairs 

JUS     409     Special  Assistant  to  the 

Mining 

INT    460    Deputy  Scheduler  to  the 

Associate  Attorney  General 

INT    386    PubUc  Affairs  Officer  to 

Special  Assistant  to  the  Secretary 

JUS     412    Public  Affairs  Specialist  to 

the  Director,  Bureau  of  Land 

and  Director  of  the  Executive 

the  Director,  Office  of  Public  Affairs 

Management 

Secretariat 

JUS    417    ConRdential  Assistant  to 

INT    419    Special  Assistant  to  the 

INT    461     Special  Assistant  to  the 

the  U.S.  Attorney.  Eastern  District 

Director  of  the  Mineral  Management 

Director,  National  Park  Service 

of  New  York 

Service  INT  426  Press  Secretary  to 

INT    462    Special  Assistant  to  the 

JUS    418    Secretary  (OA)  to  the  U.S. 

the  Director  of  Communications 

Director,  Mineral  Management 

Attorney.  District  of  Nebraska 

INT    427    Deputy  Director  to  the 

Service 

JUS    419    Secretary  (OA/ 

Director  of  Communications 

INT    463     Special  Assistant  to  the 

Stenography)  to  the  U.S.  Attorney, 

INT     430     Special  Assistant  to  the 

Director  of  the  National  Park 

Northern  District  of  Florida 

Assistant  to  the  Secretary 

Service 

FUS    420    Confidential  Assistant  to 

INT    431     Special  Assistant  to  the 

INT    465     Special  Assistant  to  the 

the  U.S.  Attorney,  Eastern  District 

Assistant  Secretary  for  Policy. 

Director,  Mineral  Management 

of  Pennsylvania 

Management  and  Budget 

Service 

JUS     421     Secretary  (OA)  to  the  U.S. 

INT    432     Scheduler  to  the  Assistant 

INT    466    Special  Assistant  to  the 

Attorney.  Eastern  District  of 

to  the  Secretary 

Chief  of  Staff 

Termessee 

INT    433    Deputy  Director  for  House 

INT    467    Special  Assistant  to  the 

JUS     422     Secretary  (OA)  to  the  U.S. 

Liaison  to  the  Assistant  to  the 

Chief  of  Staff 

Attorney.  Eastern  District  ot 

Secretary.  Office  of  Congressional 

INT    468    Special  Assistant  to  the 

Wisconsin 

and  Legislative  Affairs 

Chief  of  Staff 

JUS     423    Secretary  to  the  U.S. 

INT    424    Deputy  Director  for  Senate 

INT    470    Special  Assistant  to  the 

Attorney,  District  of  New  Mexico 

Liaison  to  the  Assistant  to  the 

Assistant  Secretary,  Indian  Affairs 

JUS    424    Secretary  to  the  U.S. 

Secretary.  Office  of  Congressional 

INT    472    Special  Assistant  to  the 

Attorney.  Northern  District  of  Iowa 

and  Legislative  Affairs 

Director,  Bureau  of  Ijmd 

JUS    425     Secretary  (OA)  to  the  U.S. 

INT    435     Special  Assistant  to  the 

Management 

Attorney.  Middle  District  of 

Secretary  of  the  Interior 

INT    473     Special  Assistant  to  the 

Pennsylvania 

INT    436    Special  Assistant  to  the 

Assistant  Secretary — Water  & 

JUS     426    Secretary  (OA)  to  the  U.S. 

Assistant  to  the  Secretary,  Office  of 

Science 

Attorney.  Sioux  Falls.  South  Dakota 

Congressional  and  Legislative 

INT    474    Special  Liaison  for 

JUS    428    Secretary  (OA)  to  the  U.S. 

Affairs 

Congressional  and  Legislative 

Attorney,  District  of  Minnesota 

INT     437     Special  Assistant  to  the 

Affairs  to  the  Director  of  Policy  and 

JUS    429    Secretary  (OA)  to  the  U.S. 

Assistant  to  the  Secretary 

External  Affairs,  Bureau  of 

Attorney,  District  of  Maryland 

INT    439    Special  Assistant  to  the 

Reclamation 

JUS    430  Secretary  (OA)  to  the  U.S. 

Director,  Bureau  of  Land 

INT    475     Special  Liaison  for  Public 

Attorney,  Western  District  of 

Management 

Affairs  to  the  Director,  of  Policy  and 

Michigan,  Grand  Rapids,  Ml. 

INT    440    Special  Assistant  to  the 

External  Affairs,  Bureau  of 

JUS    431     Secretary  (OA)  to  the  U.S. 

Assistant  Secretary  Policy. 

Reclamation 

Attorney,  District  of  Oregon, 

Management  and  Budget 

INT    476    Special  Assistant  to  the 

Portland.  OR 

INT    442    Special  Assistant  to  the 

Director,  Bureau  of  I  .and 

|US     432    Secretary  (OA)  to  the  U.S. 

Director,  National  Parks  Service 

Management 

Attorney 

INT    443     Special  Assistant  to  the 

INT    477    Special  Assistant  to  the 

JUS     433     Secretary  (OA)  to  the  U.S. 

Solicitor 

Special  Assistant  to  the  Secretary 

Attorney.  Middle  District  of 

INT    444    Deputy  Director  for 

and  White  House  Liaison 

Louisiana 

Legislative  and  Intergovernmental 

INT    479    Special  Assistant  to  the 

JUS     434     Confidential  Assistant. 

Affairs  to  the  Assistant  to  the 

Deputy  Director,  Minerals 

Sacramento.  CA.  to  the  U.S. 

Secretary.  Office  of  Congressional 

Management  Service 

Attorney 

and  Legislative  Affairs 

INT    480    Chief,  Congressional  and 

JUS    435    Secretary  (OA)  to  the  U.S. 

INT    446    Special  Assistant  to  the 

Legislative  Affairs  Division  to  the 

Attorney.  Western  District  of 

Director.  Bureau  of  Ijind 

Director  of  Policy  and  External 

Arkansas 

Management 

Affairs.  Bureau  of  Reclamation 

213.3312    Department  of  the  Interior 

INT    447    Special  Assistant  to  the 
Assistant  to  the  Secretary 

213.3313    Department  of  Agriculture 

INT     171     Supervisory  Public  Affairs 

INT    449    Special  Assistant  to  the 

AGR     24     Confidential  Assistant  to 

Specialist  to  the  Commissioner  of 

Director,  United  States  Fish  & 

the  Administrator.  Farmers  Home 

Reclamation.  Bureau  of 

Wildlife  Service 

Administration 

Reclamation 

INT    450    Special  Assistant  to  the 

AGR    26    Confidential  Assistant  to 

INT    238    Director  of  Policy  and 

Director,  Unites  States  Fish  & 

the  Administrator.  Farmers  Home 

External  Affairs  to  the 

Wildlife  Service 

Administration 

Commissioner  of  Reclamation, 

INT    451    Special  Assistant  to  the 

AGR     27    Confidential  Assistant  to 

Bureau  of  Reclamation 

Assistant  Secretary-Territorial  and 

the  Administrator,  Farmers  Home 

INT    271    Special  Assistant  to  the 

International  Affairs 

Administration 

Director,  Minerals  Management 

INT    454    Special  Assistant  to  the 

AGR     30    Private  Secretary  to  the 

Service 

CJiief  of  Staff 

Manager.  Federal  Crop  Insurance 

INT    375    Special  Assistant  to  the 

INT    455    Special  Assistant  to  the 

Corporation 

Director.  Minerals  Management 

Chief  of  Staff 

AGR    31    Confidential  Assistant  to 

% 

Federal  Register  /Vol.  59,  No.  190  /  Monday,  October  3,  1994  /  Notices 


the  Administrator,  Agricultural 
Stabilization  and  Conservation 
Service 
AGR     48     Confidential  Assistant  to 
the  Administrator,  Food  and 
Nutrition  Service 
AGR    56    Private  Secretary  to  the 
Assistant  Secretary  for 
Congressional  Relations 
AGR     76    Confidential  Assistant  to 
the  Assistant  Secretary  for 
Marketing  and  Inspection  Services 
AGR     77    Confidential  Assistant  to 
the  Assistant  Secretary  for 
Congressional  Relations 
AGR     79    Confidential  Assistant  to 
the  Administrator,  Farmers  Home 
Administration 
AGR     96     Confidential  Assistant  to 
the  Assistant  Secretary  for 
Congressional  Relations 
AGR     100     Confidential  Assistant  to 
the  Administrator,  Food  and 
Nuliition  Service 
AGR     103    Confidential  Assistant  to 
the  Administrator  of  the  Foreign 
AgricuJtural  Service 
AGR     106    Confidential  Assistant  to 
the  Assistant  Secretary  for 
Congressional  Relations  to  the 
Assistant  Secretary  for 
Congressional  Relations 
AGR     114     Confidential  Assistant  to 
the  Assistant  Secretary  for 
Congressional  Relations 
AGR    118    Confidential  Assistant  to 
the  Assistant  Secretary  for 
Congressional  Relations 
AGR     131     Private  Secretary  to  the 
Assistant  Secretary  for  Natural 
Resources  and  Environment 
AGR     143     Confidential  Assistant  to 
the  Administrator,  Agricultural 
Marketing  Service 
AGR     151     Confidential  Assistant  to 
the  Administrator,  Agricultural 
Marketing  Service 
AGR     157    Confidential  Assistant  to 
the  Administrator,  l^oreign 
Agricultural  Service 
AGR     160    Confidential  Assistant  to 
the  Associate  Administrator, 
Foreign  Agricultural  Service 
AGR     163     Confidential  Assistant  to 
the  Executive  Assistant  to  the 
Secretary 
AGR     179     Staff  Assistant  to  the 
Director,  Office  of  Pubfic  Affairs 
AGR     182    Confidential  Assistant  to 
the  Administrator,  Rural 
Electrification  Administration 
AGR     188    Northeast  Area  Director 
to  the  Deputy  Administrator.  State 
and  County  Operations, 
Agricultural  Stabilization  and 
Conservation  Service 
AGR     201     ConfidenUal  Assistant  to 
the  Executive  Assistant  to  the 
Secretary 
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AGR    203    Confidential  Assistant  to 
the  Executive  Assistant  to  the 
Secretary 
AGR     205     Confidential  Assistant  to 
the  Administrator,  Food  and 
Nutrition  Service 
AGR    206    Director.  Office  of 
Consumer  Advisor  to  the  Assistant 
Secretary  for  Food  and  Consumer 
Services 
AGR    222    Confidential  Assistant  to 
the  Manager,  Federal  Crop 
Insurance  Corporation 
AGR    225     Confidential  Assistant  to 
the  Manager,  Federal  Crop 
Insurance  Corporation 
AGR    232    Confidential  Assistant  to 
the  Administrator,  Farmers  Home 
Administration 
AGR    236    Confidential  Assistant  to 
the  Administrator,  Animal  and 
Plant  Health  Inspection  Service 
AGR    237    Confidential  Assistant  to 
the  Administrator,  Agricultural 
Marketing  Service 
AGR    238    Confidential  Assistant  to 
the  Assistant  Secretary  for 
Congressional  Relations 
AGR    243    Confidential  Assistant  to 
the  Director,  Office  of  Public  Affairs 
AGR    244    Confidential  Assistant  to 
the  Chief,  Soil  Conservation  Service 
AGR    257    Executive  Assistant  to 
the  Assistant  Secretary  for  Food  and 
Consumer  Services  to  the  Assistant 
Secretary  for  Food  and  Consumer 
Services 
AGR     258    Confidential  Assistant  to 
the  Administrator,  Foreign 
Agricultural  Service 
AGR    263     Confidential  Assistant  to 
the  Assistant  Secretary  for  Natural 
Resources  and  Environment 
AGR    267    Confidential  Assistant  to 
the  Deputy  Director  Public  Liaison 
AGR    268    Confidential  Assistant  to 
the  Administrator,  Rural 
Electrification  Administration 
AGR    273     StaffAssistanttothe 
Administrator,  Foreign  Agricultural 
Service 
AGR     283     StaffAssistanttothe 
Administrator.  Agricultural 
Stabilization  and  Conservation 
Service 
AGR    284    Confidential  Assistant  to 
the  Administrator,  Food  Safety  and 
Inspection  Service 
AGR     287    Confidential  Assistant  to 
the  Administrator,  Foreign 
Agricultural  Service 
AGR     290    Confidential  Assistant  to 
the  Administrator,  Animal  and 
Plant  Health  Inspection  Service 
AGR    293     Confidential  Assistant  to 
the  Administrator,  Foreign 
Agricultural  Service 
AGR    295     Confidential  Assistant  to 
the  Assistant  Secretary  for 


Congressional  Relations 
AGR    298    Confidential  Assistant  to 

the  Administrator 
AGR    300    Confidential  Assistant  to 
the  Manager,  Federal  Crop 
Insurance  Coiporation 
AGR    302    Staff  Assistant  to  the 
Administrator,  Agricultural 
Stabilization  and  Conservation 
Service 
AGR    306    Staff  Assistant  to  the 
Director,  Office  of  Public  Affairs 
AGR    312    Confidential  Assistant  to 
the  Administrator,  Farmers  Home 
Administration 
AGR    313     Special  Assistant  to  the' 
Administrator,  Farmers  Home 
Administration 
AGR    314    Confidential  Assistant  to 
the  Director/Press  Secretary,  Office 
of  Public  Affairs 
AGR     316     StaffAssistanttothe 
Chief,  Soil  Conservation  Service 
AGR    327     StaffAssistanttothe 
Director,  Office  of  Public  Affairs 
AGR    328     Special  Assistant  to  the 
Director  of  Intergovernmental 
Affairs,  Office  of  Public  Affairs 
AGR     330    Confidential  Assistant  to 
the  Director,  Office  of  Public  Affairs 
AGR    332    Confidential  Assistant  to 
the  Administrator,  Farmers  Home 
Administration 
AGR     333     Confidential  Assistant  to 
the  Manager,  Federal  Crop 
Insurance  Corporation 
AGR    336    Confidential  Assistant  to 

the  Secretary  of  Agriculture 
AGR    337    Confidential  Assistant  to 
the  Administrator,  Farmers  Home 
Administration 
AGR     339    Confidential  Assistant  to 
the  Administrator,  Food  and 
Nutrition  Service 
AGR    341     Confidential  Assistant  to 

the  Manager 
AGR    343    Confidential  Assistant  to 
the  Director,  Office  of  Pubhc  Affairs 
AGR    345    Confidential  Assistant  to 
the  Director  of  Intergovernmental 
Affairs 
AGR     346    Confidential  Assistant  to 
the  Administrator,  Farmers  Home 
Administration 
AGR    347    Confidential  Assistant  to 
the  Deputy  Director  to  the  Deputy 
Director,  Office  of  PubUc  Affairs 
AGR    349    Confidential  Assistant  to 
the  Deputy  Administrator,  Food 
and  Nutrition  Service 
AGR     352    Confidential  Assistant  to 
the  Administrator,  Food  and 
Nutrition  Service 
AGR    353    Speech  Writer  to  the 
Director/Press  Secretary.  Office  of 
PubUc  Affairs 
AGR     356     Staff  Assistant  (Typing) 

to  the  Secretary  of  Agriculture 
AGR    366    Confidential  Assistant  to 
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the  Administrator.  Food  and 

Nutrition  Service 
ACR    368    Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insurance  Corporation 
ACR     381     Staff  Assistant  to  the 

Under  Secretary  for  Small 

Community  and  Rural  Development 
ACR    385    ConGdential  Assistant  to 

the  Deputy  Director.  Office  of  the 

Executive  Secretariat 
ACR    388    Staff  Assistant  to  the 

Chief,  Soil  Conservation  Service 
ACR    389    Confidential  AssisUnt  to 

the  Director,  Offlce  of  Public  Affairs 
ACR     390     SUfTAssistanttoLhe 

Secretary  of  Agriculture 
AGR    391     Private  Secretary  to  the 

Deputy  Secretary 
AGR    392    Staff  Assistant  to  the 

Manager  of  the  Federal  Crop 

Insurance  Corporation 
AGR    393    Confidential  Assistant  to 

the  Administrator,  Rural 

Development  Administration 
AGR    395     ConGdential  Assistant  to 

the  Director,  Office  of  Advocacy 

and  Enterprise 
AGR    396     Staff  Assistant  to  the 

Assistant  Secretary  for 

Congressional  Relations 
AGR    397     Special  Assistant  to  the 

Chief,  Soil  Conservation  Service 
AGR    399    Secretary  (Typing)  to  the 

Assistant  Secretary  for 

Administration 
AGR    400    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Administration 
AGR    401     Staff  Assistant  to  the 

Assistant  Secretary  for  Economics 
AGR    402    Confidential  Assistant  to 

the  Administrator,  Farmers  Home 

Administration 
AGR    404    Confidential  Assistant  to 

the  Director  of  Personnel 
AGR    405     Staff  Assistant  to  the 

Secretary  of  Agriculture 
AGR    406    Confidential  Assistant  to 

the  Chief  Financial  Officer 
AGR    407     Confidential  Assistant  to 

the  Assistant  Secretary  for  Science 

and  Education 
AGR    408     Private  Secretary  to  the 

Chief  Financial  Officer,  Office  of 

the  Assistant  Secretary  for 

Administration 
AGR    409    Confidential  Assistant  to 

the  Manager,  Federal  Crop 

Insurance  Corporation 
AGR    411     Staff  Assistant  to  the 

Assistant  Secretary  for 

Administration 
AGR    412    Confidential  Assistant  to 

the  Administrator,  Food  Safety  and 

Inspection  Service 
AGR    413     Special  Assistant  to  the 

Chief  of  the  Soil  Conservation 

Service 


AGR    414    Confidential  Assistant  to 

the  Secretary  of  Agriculture 
AGR    415     Confidential  Assistant  to 

the  Administrator,  Rural 

Electrification  Administration 
AGR     416     Staff  Assistant  to  the 

Administrator,  Farmers  Home 

Administration 
AGR    417    Confidential  Assistant  to 

the  Administrator,  Agricultural 

Marketing  Service 
AGR    418     StaffAssistanttothe 

Chief,  Soil  Conservation  Service 
AGR    419    Confidential  Assistant  to 

the  Under  Secretary  for  Small 

Community  and  Rural  Development 
AGR    420    Confidential  Assistant  to 

the  Administrator 

213.3314    Department  of  Commerce 

COM    1    Director  of  Special  Projects 
to  the  Chief  of  Staff,  Office  of  the 
Secretary 

COM    4     Confidential  Assistant  to 
the  Secretary 

COM     5     Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
White  House  Liaison 

COM     19    Private  Chauffeur  to  the 
Secretary 

COM  20  Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Administration 

COM     70    Director  of  Congressional 
Affairs  to  the  Assistant  Secretary  for 
Economic  Development,  Economic 
Development  Administration 

COM     74    Director,  Office  of  Public 
Affairs  to  the  Assistant  Secretary  for 
Economic  Development 

COM  152  Special  Assistant  to  the 
Assistant  Secretary  for  Legislative 
and  Intergovernmental  Affairs 

COM     158     Director  of  Public  Affairs 
to  the  Deputy  Under  Secretary  for 
Travel  and  Tourism.  U.  S.  Travel 
and  Tourism  Administration 

COM     159    Deputy  Director  of 
Public  Affairs  to  the  Director,  Office 
of  Public  Affairs 

COM     161     Confidential  Assistant  to 
the  Deputy  Under  Secretary  for 
International  Trade.  International 
Trade  Administration 

COM     162     Special  Assistant  to  the 
Assistant  Secretary  for  International 
Economic  PoUcy,  International 
Trade  Administration 

COM     173     Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Economic  E)evelopment,  Economic 
Development  Administration 

COM     189    Special  Assistant  to  the 
Assistant  Secretary  for  National 
Communications  and  Information 
Administration 

COM     190    Director,  Office  of 
Congressional  Affairs,  to  the 
Assistant  Secretary,  National 


Telecommunications  and 

Information  Administration 
COM     191     Confidential  Assistant  to 

the  General  Counsel 
COM     193     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Trade  Development 
COM     194    Special  Assistant  to  the 

Under  Secretary,  National  Oceanic 

and  Atmospheric  Administration 
COM    204    Special  Assistant  to  the 

Chief  Scientist,  National  Oceanic 

and  Atmospheric  Administration 
COM     217     Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
COM    248    Confidential  Assistant  to 

the  Deputy  Secretary 
COM    258    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Import  Administration, 

International  Trade  Administration 
COM    259    Director,  Office  of 

Legislative  and  Intergovernmental 

Affairs  to  the  Under  Secretary  for 

International  Trade 
COM     260    Confidential  Assistant  to 

the  Director  of  Intergovernmental 

Affairs 
COM     262     Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development,  International  Trade 

Administration 
COM     268    Executive  Assistant  to 

the  Counsellor  and  Chief  of  Staff 
COM     274    Confidential  Assistant  to 

the  Director,  Office  of  Business 

Liaison 
COM     275    Confidential  Assistant  to 

the  Director,  Office  of  Business 

Liaison 
COM     284    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs,  Office  of 

Legislative  and  Intergovernmental 

Affairs 
COM     285    Director  of 

Intergovernmental  Affairs  to  the 

Assistant  Legislative  and 

Intergovernmental  Affairs 
COM     287    Confidential  Assistant  to 

the  Director  of  Legislative, 

Intergovernmental  and  Public 

Affairs,  Bureau  of  Export 

Administration 
COM     289    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM     291     Confidential  Assistant  to 

the  Director  of  Public  Affairs 
COM     292     Special  Assistant  to  the 

Director  of  Intergovernmental 

Affairs 
COM     293    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM     298    Special  Assistant  to  the 

Assistant  Secretary  for 


Commimications  and  Information, 

National  Telecommunications  and 

Information  Administration 
COM    299    Confidential  Assistant  to 

the  Chief  Economist,  Economics 

and  Statistics  Administration 
COM     303     Special  Assistant  to  the 

Chief  Financial  Officer  and 

Assistant  Secretary  for 

Administration 
COM     304     Special  Assistant  to  the 

Under  Secretary  for  Travel  and 

Tourism.  U.S.  Travel  and  Tourism 

Administration 
COM     306    Confidential  Assistant  to 

the  .^ssistant  Secretary  for 

Ler,5> 'alive  and  Intergovernmental 

Affairs 
COM     309    Confidential  Assistant  to 

the  Director,  Minority  Business 

Development  Agency 
COM     312     Special  Assistant  to  the 

Assistant  Secreteiry  and  Director 

General  U.S.  and  Foreign 

Commerce  Service 
COM     314     Special  Assistant  to  the 

Director,  Office  of  the  White  House 

Liaison 
COM     320    Confidential  Assistant  to 

the  Director,  Office  of  External 

Affairs 
COM     321     Director,  Office  of  Public 

Affairs  to  the  Under  Secretary  for 

International  Trade,  the 

International  Trade  Administration 
COM     326    Confidential  Assistant  to 

the  Assistant  Secretary  and  Director 

General  U.S.  and  Foreign 

Commercial  Service 
COM     330    Special  Assistant  to  the 

Assistant  Secretary  for  Trade 

Development.  International  Trade 

Administration 
COM     338    Press  Secretary  to  the 

Director,  Office  of  Public  Affairs 
COM     342    Confidential  Assistant  to 

the  Director  of  White  House  Liaison 
COM     344    Congressional  Liaison 

Specialist  to  the  Director,  Office  of 

Legislative  and  Intergovernmental 

Affairs 
COM     347     Confidential  Assistant  to 

the  EHrector,  Office  of  Public  Affairs 
COM     348    Special  Assistant  to  the 

Director.  Office  of  F*ublic  Affairs 
COM     350    Deputy  Director,  Office 

of  Business  Liaison  to  the  Director, 

Office  of  Business  Liaison 
COM    354    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Communications  and  Information, 

National  Telecommunications  and 

Information  Administration 
COM     358    Special  Assistant  to  the 

Assistant  Secretary'  for  Import 

Administration,  International  Trade 

Administration 
COM     361     Special  Assistant  to  the 

Director,  Bureau  of  Census 


COM     368    Congressional  Affairs 

Specialist  to  the  Director, 

Congressional  Affairs  Division 
COM    370    Chief  Legislative  and 

Intergovernmental  Affairs  to  the 

Assistant  Director  for  External 

Affairs 
COM    371    Confidential  Assistant  to 

the  Director,  Office  of  External 

Affairs 
COM     374    Congressional  Liaison 

Specialist  to  the  Congressional 

Affairs  Officer 
COM    377     Special  Assistant  to  the 

Director,  White  House  Liaison 
COM     380     Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Import  Administration, 

International  Trade  Administration 
COM    389    Confidential  Assistant  to 

the  Under  Secretary,  the 

International  Trade  Administration 
COM    390    Confidential  Assistant  to 

the  Under  Secretary  for  Economic 

Affairs/Administrator,  Economics 

and  Statistics  Administration 
COM    397    Congressional  Affairs 

Officer  to  the  Assistant  Director  for 

Commerce 
COM    398     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Domestic  Operations 
COM     401     Congressional  Affairs 

Specialist  to  the  Chief  of 

Congressional  Affairs,  National 

Oceanic  and  Atmospheric 

Administration 
COM    410    Confidential  Assistant  to 

the  Under  Secretary.  International 

Trade  Administration 
COM    415     Congressional  Affairs 

SpeciaUst  to  the  Chief 

Congressional  Affairs  Division 
COM    416    Director,  Office  of 

Consumer  Affairs  to  the  Secretary  of 

Commerce 
COM    418    Confidential  Assistant  to 

the  Under  Secretary  for  Economic 

Affairs 
COM    419    Confidential  Assistant  to 

the  Under  Secretary  for 

International  Trade,  International 

Trade  Administration 
COM    420    Special  Assistant  to  the 

Director  General  of  the  United 

States  and  Foreign  Commercial 

Service,  International  Trade 

Administration 
COM    422    Special  Assistant  to  the 

Deputy  Assistant  Secretary 
COM    423     Director  of  Congressional 

Affairs  to  the  Assistant  Secretary 

and  Commissioner,  Patent  and 

Trademark  Office 
COM    424    Congressional  Liaison 

Sp>ecialist  to  the  Under  Secretary  for 

International  T^de,  International 

Trade  Administration 
COM     432     Confidential  Assistant  to 


the  Assistant  to  the  Deputy 

Secretary 
COM    439    Special  Assistant  to  the 

General  Counsel 
COM    442    Director  of  Public  Affairs 

to  the  Assistant  Secretary  for 

Commimications  and  Information 
COM    443    Director,  Office  of 

External  Affairs  to  the  Deputy 

Assistant  Secretary 
COM    446    Special  Assistant  to  the 

Deputy  Under  Secretary  for  Export 

Administration,  Bureau  of  Export 

Administration 
COM    448    Confidential  Assistant  to 

the  Assistant  Secretary  for 

International  Economic  Policy, 

International  Trade  Administration 
COM    452    Confidential  Assistant  to 

the  Chief  of  Staff 
COM    459    Confidential  Assistant  to 

the  Director,  Office  External  Affairs, 

Office  of  the  Secretary 
COM    466    Director  of  Public  Affairs 

to  the  Under  Secretary,  Technology 

Administration 
COM    468    Confidential  Assistant  to 

the  Under  Secretary  for  Export 

Administration,  Bureau  of  Export 

Administration 
COM    469    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

White  House  Liaison 
COM    477    Director  of  Legislative 

and  Intergovernmental  Affairs  to 

the  Deputy  Under  Secretary  for 

Travel  and  Tourism 
COM    480    Director  of  Congressional 

Affairs  to  the  Under  Secretary  for 

Technology 
COM    481     Special  Assistant  to  the 

Under  Secretary 
COM    485     Special  Assistant  to  the 

Chief  of  Staff 
COM    486    SpeechwTiter  to  the 

Director  of  Public  Affairs 
COM    487    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

White  House  Liaison 
COM    488    Confidential  Assistant  to 

the  Deputy  Director,  Office  of 

Public  Affairs 
COM     490    Director  of  Scheduling  to 

the  Director,  Office  of  External 

Affairs 
COM    492    Confidential  Assistant  to 

the  Chief  of  Staff 
COM    500    Special  Assistant  to  the 

Under  Secretary  for  Travel  and 

Tourism,  U.S.  Travel  and  Tourism 
COM     503    Public  Affairs  Specialist 

to  the  Director  of  Legislative, 

Intergovernmental  and  Public 

Affairs,  Office  of  the  Under 

Secretary  for  Export  Administration 
COM    508    Special  Assistant  to  the 

Director,  Office  of  Space  Commerce 
COM    511    Confidential  Assistant  to 

the  Assistant  Secretary  for  Oceans 
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and  Atmosphere,  National  Oceanic 

and  Atmospheric  Administration 
COM    519    Special  Assistant  to  the 

General  Counsel,  National  Oceanic 

and  Atmospheric  Administration 
COM    527     Executive  Assistant  to 

the  Secretary 
COM     528    Deputy  Director  of 

Scheduling  to  the  Director  of 

Scheduling,  Office  of  the  Secretary 
COM    530    Special  Assistant  to  the 

Under  Secretary  for  Technology, 

Technology  Administration 
COM     531     Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Textiles,  Apparel  and  Consumer 

Goods.  International  Trade 

Administration 
COM     538     Special  Assistant  and 

Chief  of  Protocol  to  the  Chief  of 

Staff 
COM     539    Special  Assistant  to  the 

Chief  of  Staff 
COM     544     Special  Assistant  to  the 

Under  Secretary  for  International 

Trade,  International  Trade 

Administration 
COM     545     Director,  Secretariat  Staff 

to  the  Deputy  Executive  Secretary 
COM     547     Confidential  Assistant  to 

the  Director  of  Public  Affairs,  U.S. 

Travel  and  Tourism  Administration 
COM     549    Confidential  Assistant  to 

the  Deputy  Under  Secretary 

Economic  Affairs 
COM     550    Confidential  Assistant  to 

the  Assistant  Secretary,  Legislative 

and  Interagency  Affairs 
COM     551     Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM    553    Confidential  Assistant  to 

the  Assistant  Secretary  for  Export 

Administration 
COM     556    Confidential  Assistant  to 

the  Assistant  to  the  Deputy 

Secretary 
COM     557    Confidential  Assistant  to 

the  Assistant  Secretary  for 

L^slative  and  Intergoverrmiental 

Affairs 
COM     558     Confidential  Assistant  to 

the  Director  of  Scheduling 
COM     560    Special  Assistant  to  the 

Assistant  to  the  Secretary  and 

Director,  Office  of  PoUcy  and 

Strategic  Plaiming 
COM    561     Confidential  Assistant  to 

the  Assistant  Secretary  and 

Commissioner,  Patent  and 

Trademark  Office 
COM     562     Special  Assistant  to  the 

Deputy  Executive  Secretary 
COM    563    Director  of  Advance  to 

the  Director,  Office  of  External 

Affairs 
COM     564    Confidential  Assistant  to 

the  Director,  Office  of  External 


Affairs 
COM    566    Congressional  Liaison 

Specialist  to  the  Chief.  Legislative 

and  Intergovernmental  Affairs 

Division,  Minority  Business 

Development  Agency 
COM    567    Confidential  Assistant  to 

the  Deputy  Director,  Minority 

Business  Development  Agency 
COM     568    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Africa.  Near  East  and  South  Asia 
COM    569    Confidential  Assistant  to 

the  Director,  Office  of  Public  Affairs 
COM     570    Special  Assistant  to  the 

Counsellor  to  the  Counsellor  to  the 

Secretary 
COM     571     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Service  Industries  and  Finance 
COM     573     Special  Assistant  to  the 

Assistant  Secretary  and  Director 

General,  U.S.  and  Foreign 

Commercial  Service 
COM    574    Confidential  Assistant  to 

the  Director,  Office  of  Business 

Liaison 
COM    575    Confidential  Assistant  to 

the  Assistant  Secretary  for  Import 

Administration,  International  Trade 

Administration 
COM     576    Confidential  Assistant  to 

the  Assisttint  to  Secretary  and 

Director  Office  of  Policy  and 

Strategic  Planning 
COM     577     Director  of  Media 

Relations  to  the  Assistant  Secretary 

and  Commissioner,  Patent  and 

Trademark  Office 
COM     578    Confidential  Assistant  to 

the  Director,  of  Legislative, 

Intergovernmental  and  Public 

Affairs.  Bureau  of  Export 

Administration 
COM     579    Director  of  Legislative, 

Intergovernmental  and  Public 

Affairs  to  the  Under  Secretary, 

Bureau  of  Export  Administration 
COM     580    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Economic  Development 
COM    581    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM    583     Special  Assistant  to  the 

Counsellor  to  the  Secretary  of 

Commerce 
COM     584     Confidential  Assistant  to 

the  Deputy  Director,  Minority 

Business  Development  Agency 
COM     585     Chief,  Intergovernmental 

Affairs  to  the  Director,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs 
COM     586    Confidential  Assistant  to 

the  Assistant  to  the  Secretary  and 

Director,  Office  of  Policy  and 

Strategic  Planning 


COM     587    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Legislative  and  Intergovernmental 

Affairs 
COM     588    Congressional  Affairs 

Specialist  to  the  Director,  Office  of 

Legislative  Affairs,  National 

Oceanic  and  Atmospheric 

Administration 
COM     589     Special  Assistant  to  the 

Director,  Office  of  Public  and 

Constituent  Affairs,  National 

Oceanic  and  Atmospheric 

Administration 
COM     590    Confidential  Assistant  to 

the  Deputy  Executive  Secretary 
COM     591     Special  Assistant  to  the 

Assistant  Secretary  for  Oceans  and 

Atmosphere,  National  Oceanic  and 

Atmospheric  Administration 
COM     592    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Technology  and  Aerospace 

Industries,  International  Trade 

Administration 
COM     593     Special  Assistant  to  the 

Director,  Executive  Secretariat 
COM     594     Deputy  Director  of 

Advance  to  the  Deputy  Director  of 

External  Affairs  and  Director  of 

Advance 
COM     595    Confidential  Assistant  to 

the  Director,  Office  Space 

Commerce 
COM     596    Confidential  Assistant  to 

the  Deputy  Director  Office  of  Public 

Affairs 
COM     598     Special  Assistant  to  the 

Deputy  General  Counsel 
COM     599     Confidential  Assistant  to 

the  Director,  Office  of  Ocean  and 

Coastal  Resource  Management, 

National  Oceanic  and  Atmospheric 

Administration 
COM     600     Intergovernmental 

Affairs  Specialist  to  the  Chief  of 

Intergovernmental  Affairs,  Office  of 

Sustainable  Development  and 

Intergovernmental  Affairs,  NOAA 
COM     601     Ehrector,  Office  of  Public 

Affairs  to  the  Under  Secretary  for 

Oceans  and  Atmosphere,  National 

Oceanic  and  Atmospheric 

Administration 
COM     602     Financial  Officer  to  the 

Director,  Minority  Business 

Development  Agency 
COM     604     Assistant  Director  for 

Communications  to  the  Director, 

Bureau  of  the  Census 
COM     605     Special  Assistant  to  the 

Director  International  Technology, 

Pobcy  and  Programs,  Technology 

Administration 
COM    606    Speechwriter  to  the 

Director,  Office  of  Public  Affairs 
COM    607    Intergovernmental 

Affairs  Specialist  to  the  Chief 

Intergovernmental  Affairs,  Office  of 


Sustainable  Development  and 
Intergovernmental  Affairs  (NOAA) 

COM    608    Confidential  Assistant  to 
the  Director,  Office  of  Public 
Affairs,  International  Trade 
Administration 

COM    609    Confidential  Assistant  to 
the  Assistant  to  the  Secretary  and 
Director,  Office  of  Policy  and 
Strategic  Planning 

COM  610  Special  Assistant  to  the 
Deputy  Under  Secretary  for  Policy 
Development,  International  Trade 
Administration 

COM  611  Special  Assistant  to  the 
Deputy  Under  Secretary  for  Policy 
Development,  International  Trade 
Administration 

COM     612    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Service  Industries  and  Finance, 
International  Trade  Administration 

COM     613    Confidential  Assistant  to 
the  Assistant  to  the  Deputy 
Secretary 

COM    615    Director  of  the  Advocacy 
Center  to  the  Deputy  Assistant 
Secretary  for  Trade  Development, 
International  Trade  Administration 

COM    616    Confidential  Assistant  to 
the  Assistant  Secretary  for  Export 
Administration.  Bureau  of  Export 
Administration 

COM    617    Director,  Office  of 
Energy,  Infrastructure  and 
Machinery  to  the  Deputy  Assistant 
Secretary  for  Basic  Industries 

COM  618  Confidential  Assistant  to 
the  Director,  Secretariat  Staff,  Office 
of  the  Executive  Secretariat 

COM    619    Confidential  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Economic  Development 

COM  620  Confidential  Assistant  to 
the  Director,  Office  of  Public  Affairs 

213.3315    Department  of  Labor 

LAB     3     Special  Assistant  to  the 

Deputy  Secretary  of  Labor 
LAB     17     Special  Assistant  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB     25     Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    35    Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB    41     Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    43    Special  Assistant  to  the 

Assistant  Secretary  for 

Occupational  Safety  and  Health 
LAB     44     Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 


Intergovernmental  Affairs 
LAB    55    Legislative  Assistant  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    62     Special  Assistant  to  the 

Assistant  Secretary,  Occupational 

Safety  and  Health  Administration 
LAB    66    Executive  Assistant  to  the 

Deputy  Assistant  Secretary,  Office 

of  Federal  Contracts  Compliance 

Programs,  Employment  Standards 

Administration 
LAB    76    Special  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB     79    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Program  Economics,  Research  and 

Technical  Support,  Office  of  the 

Assistfint  Secretary  for  Policy 
LAB    84    Confidential  Assistant  to 

the  Assistant  Secretary  for  the 

American  Workplace 
LAB    87     Staff  Assistant  to  the 

Assistant  Secretary  for  Employment 

Standards,  Employment  Standards 

Administration 
LAB     89    Special  Assistant  to  the 

Assistant  Secretary  for  the 

American  WoAplace 
LAB    92     Special  Assistant  to  the 

Secretary  of  Labor 
LAB     93     Special  Assistant  to  the 

Chief  of  Staff  to  the  Chief  of  Staff 
LAB    94    Special  Assistant  to  the 

Chief  Economist 
LAB     96    Chief  of  Staff  to  the 

Assistant  Secretary  for  Employment 

and  Training 
LAB    99    Special  Assistant  to  the 

Assistant  Secretary  of  Labor, 

Employment  and  Training 

Administration 
LAB     101     Special  Assistant  to  the 

Administrator.  Wage  and  Hour 

Division,  Employment  Standards 

Administration 
LAB     103     Secretary's 

Representative,  Boston,  MA,  to  the 

Director,  Office  of 

Intergovernmental  Affairs 
LAB     104    Secretary's 

Representative  to  the  Associate 

Director,  Intergovernmental  Affairs 
LAB     105     Secretary's 

Representative,  Philadelphia,  PA,  to 

the  Associate  Director,  Office  of 

Congressional  and 

Intergovernmental  Affairs 
LAB     106    Secretary's 

Representative,  Atlanta,  GA,  to  the 

Director,  Office  of 

Intergoverrmiental  Affairs 
LAB    111    Secretary's 

Representative  (San  Francisco,  CA) 

to  the  Director,  Office  of 

Intergovermnental  Affairs 
LAB     112    Secretary's 

Representative.  Seattle,  WA,  to  the 


Director,  Office  of 

Intergovernmental  Affairs 
LAB     129    Special  Assistant  to  the 

Assistant  Secretary  for 

Occupational  Safety  and  Health. 

Occupational  Safety  And  Health 

Administration 
LAB     130    Special  Assistant  to  the 

Executive  Secretary 
LAB     132    Associate  Director  for 

Congressional  Affairs  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB     133    Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB     137    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB     145    Intergovernmental 

Assistant  to  the  Assistant  Secretary 

for  Congressional  and 

Intergovernmental  Affairs 
LAB     147    Attomey-Ad\'isor  (Labor) 

to  the  Solicitor  of  Labor 
LAB    151    Special  Assistant  to  the 

Director,  Women's  Bureau 
LAB     154    Associate  Director  for 

Congressional  Affairs  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergoverrmiental  Affairs 
LAB     159    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Affairs.  Bureau  of 

International  Labor  Affairs 
LAB     160    Special  Assistant  to  the 

Secretary  of  Labor 
LAB     161     Special  Assistant  to  the 

Chief  Economist 
LAB     163     Special  Assistant  to  the 

Assistant  Secretary  for 

Occupational  Safety  and  Health 

Administration 
LAB     169    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB     171     Confidential  Assistant  to 

the  Secretary  of  Labor 
LAB     172     Special  Assistant  to  the 

Deputy  Secretary  of  Labor 
LAB     1 74    Special  Assistant  to  the 

Deputy  Secretary  to  the  Deputy 

Secretary  of  Labor 
LAB     175     Special  Assistant  to  the 

Deputy  Secretary  to  the  Deputy 

Secretary 
LAB     180    Associate  Director  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB     181    Special  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Affeirs 
LAB     182    Special  Assistant  to  the 

Assistant  Secretary  for  the 

American  Workplace 
LAB     186    Public  Affairs  Specialist 

to  the  Director,  Women's  Bureau 
LAB    190    Special  Assistant  to  the 
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Assistant  Secretary  for  Policy 
LAB     196    Executive  Assistant  to  the 

Assistant  Secretary  for  Veterans' 

Employment  and  Training 
LAB    204    Special  Assistant  to  the 

Assistant  Jiecretary  for  Veterans' 

Employment  and  Training 
LAB    205    Special  Assistant  tn  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    208    Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    210    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 
LAB    211    Special  Assistant  to  the 

Executive  Secretary 
LAB     212     Special  Assistant  to  the 

Chief  of  Staff 
LAB     215     S|>ecial  Assistant  to  the 

Director  of  the  Women's  Bureau 
LAB    217     Legislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    220    Special  Assistant  to  the 

Assistant  Secrelaiy  for  Public 

Affairs 
LAB     221     Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    225     Special  Assistant  to  the 

Assistant  Secretary.  Pension  and 

Welfare  Benefits  Administration 
LAB     228     Special  Assistant  to  the 

Assistant  Secretary  for 

Occupational  Safety  and  Health 

Administration 
LAB     229     Legislative  Officer  to  the 

Assistant  Secjetary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    230    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    231     Staff  Assistant  to  the 

Chief  of  Staff 
LAB    234    l.egislative  Officer  to  the 

Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB    235    Associate  Director  for 

Congressional  Affairs  to  the 

As.*5istant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB     239     Special  Assistant  to  the 

Chief  of  Staff 
LAB     240     Deputy  Secretary  s 

Representative  to  the  Secretary's 

Representative.  Boston.  MA 
LAB    241     Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    243    Intergovernmental 

Assistant  to  the  Assistant  Secretary 

for  Congressional  and 


Intergovernmental  Affairs 
LAB     252    Special  Assistant  to  the 

Secretary  Chief  of  Staff 
LAB    253    Staff  Assistant  to  the 

Chief  of  Staff 
LAB     254     Intergovernmental  Officer 

to  the  Assistant  Secretary  for 

Congressional  and 

Intergovernmental  Affairs 
LAB     255    Special  Assistant  to  the 

Assistant  Secretary  for  Public 

Affairs 
LAB    260    Special  Assistant  to  the 

Chief  of  Staff 
LAB     262     Special  Assistant  to  the 

Assistant  Secretary.  Elmployment 

Standards  Administration 
LAB     263    Special  AssisMnt  to  the 

Administrator.  Wage  and  Hour 

Division 
LAB     264     Staff  Assistant  to  the 

Administrator.  Wage  and  Hour 

Division 
LAB    266    Staff  Assistant  to  the 

Deputy  Under  Secretary  for 

International  Labor  Affairs 
LAB    269    Intergovernmental 

Assistant  to  the  Assistant  Secretary 

for  Congressional  and 

Litergovemmental  Affairs 

213.3316    Department  of  Health  and 
Human  Services 

HHS    2    Sp>ecial  Assistant  to  the 

Chief  of  Staff 
HHS     14     Special  Assistant  to  the 

Executive  Secretary 
HHS     17     Director,  Office  of 

Scheduling  to  the  Chief  of  Staff. 

Office  of  the  Secretary 
HHS    31     Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS     127     Special  Assistant  to  the 

Director.  Office  for  Civil  Rights 
HHS    273     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Legislation  (Human  Services) 
HHS    292    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Plaiming  and  Evaluation 
HHS    293     Special  Assistant  to  the 

Commissioner,  Administration  for 

Children,  Youth  and  Families 
HHS     315     Special  .Assistant  to  the 

Director  of  Intergovernmental 

Affairs 
HHS    331     Special  Assistant  to  the 

Administrator,  Health  Care 

Financing  Administration 
HHS    340    Executive  Assistant  to 

the  Assistant  Secretary  for 

Legislation 
HHS    344    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant     , 

for  Legislation  (Congressional 

Liaison) 
HHS    359    Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 


Secretary  for  Congressional  Liaison 
HHS    361     Congressional  Liaison 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Legislation 

(Congressional  Liaison) 
HHS     373     Confidential  Assistant  to 

the  Executive  Secretary 
HHS    374    Confidential  Assistant  to 

the  Executive  Secretary 
HHS    392    Confidential  Assistant  to 

the  Assistant  Secretary  for  Planning 

and  Evaluation 
HHS    395     Special  Assistant  to  the 

Director,  Office  of  Community 

Services,  Administration  for 

Children  and  Families. 
HHS     399    Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families 
HHS     419     Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS    427    Executive  Director, 

President's  Committee  on  Mental 

Retardation  to  the  Assistant 

Secretary  for  the  Administration  for 

Children  and  Families 
HHS    446    Special  Assistant  to  the 

Chief  of  Staff 
HHS    451     Confidential  Staff 

Assistant  to  the  Director.  Office  of 

Community  Services, 

Administration  for  Children  and 

Families 
HHS    457     Special  Assistant  to  the 

Deputy  Secretary 
HHS    475     Special  Assistant  to  tte 

Deputy  Assistant  Secretary  for 

Policy  and  External  Affairs, 

Administration  for  Children  and 

FamiUes 
HHS     489     Special  Assistant  to  the 

Assistant  Secretary  for  Children  and 

Families 
HHS    500    Director,  Office  of  Public 

IJaison  to  the  Associate 

Administrator  for  Communications. 

Health  Care  Financing 

Administration 
HHS    510    Deputy  Director,  Office  of 

Public  Liaison  to  the  Director, 

Office  of  Public  Liaison,  Health 

Care  Financing  Administration 
HHS    513    Confidential  Assistant  to 

the  Administrator,  Health  Care 

Financing  Administration 
HHS    522    Special  Assistant  to  the 

Director,  Office  of  Public  Affairs, 

Administration  for  Children  and 

Families 
HHS    526    Confidential  Staff 

Assistant  to  the  Administrator, 

Health  Care  Financing 

Administration 
HHS    533    Executive  Assistant  to 

the  Cx)mmissioner,  Social  Security 

Administration 
HHS    539    Special  Assistant  to  the 

General  Counsel 


HHS    545     Special  Assistant  to  the 

Associate  Commissioner  for  Public 

Affairs. 
HHS    549    Speechwriter  to  the 

Director  of  Speechvmting 
HHS     551     Special  Assistant  for 

Legislative  Affairs  to  the  Associate 

Commissioner  for  Legislative 

Affairs,  Food  and  Drug 

Administration 
HHS     556     Director  of  Speechwriting 

to  the  Deputy  Assistant  Secretary 

for  Public  Affairs  (Media) 
HHS    558    Executive  Assistant  to 

the  Assistant  Secretary  for  Public 

Affairs 
HHS    570    Confidential  Assistant 

(Advance)  to  the  Director  of 

Advance,  Office  of  the  Secretary 
HHS    585     Special  Assistemt 

(Speechwriting)  to  the  Director  of 

Speechwriting 
HHS    589     Speechwriter  to  the 

Deputy  Assistant  Secretary  for 

Public  Affairs  (Media) 
HHS     594     Confidential  Assistant 

(Advance)  to  the  Director.  Office  of 

Scheduling 
HHS    595     Special  Assistant  to  the 

Director.  Office  of  Public  Affairs, 

Administration  for  Children  and 

Families 
HHS    606     Special  Assistant  for 

Pohcy  to  the  Deputy  Commissioner 

for  Policy 
HHS    609    Special  Initiatives 

Coordinator  to  the  Assistant 

Secretary  for  Public  Affairs 
HHS    610    Executive  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Aging  (Operations) 
HHS    611     Confidential  Assistant  to 

the  Assistant  Secretary  for  Planning 

and  Evaluation 
HHS    612    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Planning  and  Evaluation/Health 

Pohcy 
HHS    613     Executive  Assistant  to 

the  Assistant  Secretary  for  Planning 

and  Evaluation 
HHS    614  Confidential  Assistant  to 

the  Assistant  Secretary  for  Aging 
HHS    615    Special  Assistant  to  the 

Director  of  Communications 
HHS    616     Special  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Planning  and 

Evaluation 
HHS    617    Confidential  Assistant  to 

the  Special  Assistant  to  the 

Secretary  of  Health  and  Human 

Services 
HHS    618     Special  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Planning  and 

Evaluation 
HHS    620    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 


Planning  eind  Evaluation,  Office  of 

Family,  Community  and  Long-Term 

Care  Policy 
HHS    622    Special  Assistant  to  the 

Director,  Office  of  Public  Liaison, 

Health  Care  Financing 

Administration 
HHS    623    Fjcecutive  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Health,  Public  Health  Service 
HHS    624     Special  Assistant  to  the 

Commissioner,  Administration  for 

Children  and  Families 
HHS    625    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Public  Affairs  (Pohcy  and  Strategy) 
HHS    626    Confidential  Assistant  to 

the  Principal  Deputy  Assistant 

Secretary  for  Planning  and 

Evaluation 
HHS    627    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary  for 

Family,  Community  and  Long-Term 

Care  Policy 
HHS    628    Special  Assistant  to  the 

Administrator,  Substance  Abuse 

and  Mental  Health  Services 

Administration 
HHS    629    Special  Assistant  for 

Media  Affairs,  Office  of  National 

Aids  Policy,  to  the  Assistant 

Secretary  for  Health 
HHS    630    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Health  (Communications) 
HHS    631     Special  Assistant  to  the 

Assistant  Secretary,  Administration 

for  Children  and  Families 
HHS    632     Special  Outreach 

Coordinator  to  the  Deputy  Assistant 

Secretary  for  Public  Affairs  (Pohcy 

and  Strategy) 
HHS    633     Special  Assistant  to  the 

Director,  Office  of  Community 

Services,  Administration  for 

Children  and  Families 

213.3317    Department  of  Education 

EDU    1    Special  Assistant  to  the 

Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU    3    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Human  Resources  and 

Administration 
EDU    4    Deputy  Secretary's  Regional 

Representative,  Region  fv  (Atlanta, 

GA)  to  the  Secretary's  Regional 

Representative,  Region  IV,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU    7    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    8    Confidential  Assistant  to 

the  Director,  Scheduling  and 

Briefing  Staff 
EDU    10    Confidential  Assistant  to 


the  Chief  of  Staff,  Office  of  the 

Secretary 
EDU     11     Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    12    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    13    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Human  Resources  and 

Administration 
EDU     16    Confidential  Assistant  to 

the  Director,  Community 

Development  Services  Staff, 

Community  Reform  Initiatives 

Ser\'ices 
EDU     20     Steward  to  the  Chief  of 

Staff 
EDU    21    Confidential  Assistant  to 

the  Deputy  Secretary 
EDU     23     Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Human  Resources  and 

Administration 
EDU    25     Confidential  Assistant  to 

the  Director,  SchedueduUng  and 

Briefing  Staff 
EDU    26    Confidential  Assistant  to 

the  Director,  Intergovernmental  and 

Constituent  Services 
EDU     27    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Civil  Rights 
EDU    28    Confidential  Assistant  to 

the  Deputy  Secretary  of  Education 
EDU    29    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU     30    Director,  Scheduling  and 

Briefing  Staff  to  the  Chief  of  Staff. 

Office  of  the  Secretary 
EDU    31     Special  Assistant  to  the 

Secretary  of  Education 
EDU    33     Special  Assistant  to  the 

Chief  of  Staff 
EDU    35    Special  Assistant  to  the 

Director,  Pohcy  Development  Staff 
EDU    38    Director.  Community 

Reform  Initiatives  Services  to  the 

Assistant  Secretary,  Office  of 

Intergovernmental  and  Interagency 

Affairs 
EDU    40    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    42    Confidential  Assistant  to 

the  Assistant  Secretary  for 

Elementary  and  Secondary 

Education 
EDU    44     Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Educational  Research  and 

Improvement 
EDU    47    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    49    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU    50     Special  Assistant  to  the 

Director,  Office  of  Public  Affairs 
EDU    53    Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Policy 
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and  Planning 
EDU    54    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    55    Special  Assistant  (Special 

Advisor.  HBCU)  to  the  Director, 

Historically  Black  Colleges  and 

Universities  Staff 
EDU    56    Special  Assistant  to  the 

Assistant  Secretarj'.  Office  of 

Elementary  and  Secondary 

Education 
EDU     57     Special  Assistant  to  the 

Director.  Office  of  Bilingual 

Education  and  Minority  Languages 

Affairs 
EDU    62    Spe<:ial  Assistant  to  the 

Assistant  Secretary.  Office  of 

Elementary  and  Secondary 

Education 
EDU    67    Special  Assistant  to  the 

Secretary  of  Education 
EDU     69    Confidential  Assistant  to 

the  Director.  Office  of  Public  Affairs 
EDU     70    Confidential  Assistant  to 

the  Director.  Intradepartmental 

Services  Staff.  Federal  Interagency 

and  International  Services 
EDU     71     Executive  Assistant  to  the 

DeputjrSecretary  of  Education 
EDU    72    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Special  Education  and  Rehabilitive 

Services 
EDU    74    Chief  of  Staff  to  the 

Deputy  Secretary 
EDU    76    Special  Assistant  to  the 

Chief  of  Staff 
EDU     78    Special  Assistant  to  the 

Assistant  Secretary.  Office  of 

Elementary  and  Secondary 

Education 
EDU    79    Confidential  Assistant  to 

the  Director.  Office  of  Public  Affairs 
EDU     80     Director.  Corporate  Liaison 

Staff,  to  the  Deputy  Secretary  of 

Education 
EDU    81     Special  Assistant  to  the 

Secretary  of  Education 
EDU     82     Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    84    Confidential  Assistant  to 

the  Director,  Corporate  Liaison 

Staff.  Office  of  the  Deputy  Secretary 
EDU    85    Special  Assistant  to  the 

Deputy  Assistant  Secretary.  Office 

of  Student  Financial  Assistance 

Programs 
EDU    87    Special  Assistant  to  the 

Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU    91     Special  Assistant  to  the 

Director.  CKfice  of  Public  Affairs 
EDU    94    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Vocational  and  Adult  Education 
EDU     95     Special  Assistant  to  the 

Assistant  Secretary,  Office  for  Qvil 


Rights 

EDU    97     Special  Assistant  to  the 
Under  Secretary  of  Education 

EDU    98    Special  Assistant  to  the 
Assistant  Secretary  for  Special 
Education  and  Rehabilitation 
Services 

EDU    99    Executive  Assistant  for 
Policy  and  Operations  to  the 
Assistant  Secretary.  Office  of  Civil 
Rights 

EDU    101    Deputy  Secretary's 
Regional  Representative  to  the 
Secretary's  Regional  Representative, 
Region  I,  Boston,  MA 

EDU     103    Secretary's  Regional 
Representative.  Region  VlII-Denver, 
CO,  to  the  Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs 

EDU    104    Special  Assistant  to  the 
Director.  Community  Development 
Services  Staff.  Reform  Initiatives 
Services 

EDU    106    Special  Assistant  to  the 
Assistant  Secretary.  Office  of 
Human  Resources  Division 

EDU     107    Secretary's  Regional 
Representative.  Region  V.  Chicago. 
IL,  to  the  Director.  State,  Local  and 
Regional  Services  Staff,  Office  of 
Intergovernmental  and  Interagency 
Affairs 

EDU  108  Special  Assistant  to  the 
Director,  Office  of  Public  Affairs 

EDU     109    Secretary's  Regional 
Representative,  Region  VII,  Kansas 
City,  MO,  to  the  Director,  of  the 
State.  Local  and  Regional  Services 
Staff.  Office  of  Intergovernmental 
and  Interagency  Affairs 

EDU     110     Secretary's  Regional 
Representative-Region  II  New  York, 
NY.  to  the  Director  of  State.  Local 
and  Regional  Services  Staff 

EDU    113    Special  Assistant  to  the 
Assistant  Secretary.  Office  of 
Educational  Research  and 
Improvement 

EDU     117     Director.  Historically 
Black  Colleges  to  the  Assistant 
Secretary,  Office  of  Postsecondary 
Education 

EDU     118    Confidential  Assistant  to 
the  Assistant  Secretary,  Office  of 
Educational  Research  and 
Improvement 

EDU     119    Secretary's  Regional 
Representative  to  the  Assistant 
Secretary  for  Intergovernmental  and 
Interagency  Affairs 

EDU    120    Director,  Congressional 
Affairs  Staff  to  the  Assistant 
Secretary  for  Legislative  and 
Congressional  Affairs 

EDU  121  Special  Assistant  to  the 
Assistant  Secretary,  Office  of  Civil 
Rights 

EDU     123    Secretary's  Regional 


Representatives.  Region  VI  Dallas, 

TX,  to  the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU     124    Liaison  for  Community 

and  Junior  Colleges  to  the  Assistant 

Secretary,  Office  of  Vocational  and 

Adult  Education 
EDU    125    Deputy  Director.  Office  of 

Bilingual  Education  and  Minority 

Languages  Affairs  to  the  Director 
EDU     126    Confidential  Assistant  to 

the  Special  Assistant.  Office  of  the 

Secretary 
EDU     127    Secretary's  Regional 

Representative  Region  I  Boston, 

MA.  to  the  Assistant  Secretary  for 

Intergovernmental  and  Interagency 

Affairs 
EDU     128    Confidential  Assistant  to 

the  Director,  Intergovernmental  and 

Constituent  Services 
EDU     129    Special  Assistant  to  the 

Assistant  Secretary  for  Vocational 

and  Adult  Education 
EDU    130    Confidential  Assistant  to 

the  Director.  Executive  Secretariat 
EDU     131     Secretary's  Regional 

Representative.  Region  IX,  San 

Francisco,  CA,  to  the  Director, 

State,  Local  and  Regional  Services 

Staff,  Office  of  Intergovernmental 

and  Interagency  Affairs 
EDU    132    Confidential  Assistant  to 

the  Chief  of  Staff.  Office  of  the 

Deputy  Secretary  of  Education 
EDU     133    Special  Assistant  to  the 

Under  Secretary 
EDU     134    Confidential  Assistant  to 

the  Assistant  Secretary.  Office  of 

Legislative  and  Congressional 

-Affairs 
EDU    135    Confidential  Assistant  to 

the  Chief  of  Staff 
EDU     136    Confidential  Assistant  to 

the  Director.  Interagency  Services 

Staff,  Federal  Interagency  and 

International  Services 
EDU    137    Special  Assistant  to  the 

Under  Secretary 
EDU     138    Special  Assistant  to  the 

Under  Secretary 
EDU     139    Confidential  Assistant  to 

the  General  Counsel 
EDU     141     Special  Assistant  to  the 

Assistant  Secretary,  Office  of  Civil 

Rights 
EDU     143    Confidential  Assistant  to 

the  Director.  Information  Resources 

Services  Center,  Community 

Reform  Initiatives  Services 
EDU    157    Confidential  Assistant  to 

the  Assistant  Secretary,  Office  of 

Postsecondary  Education 
EDU     159    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary, 

Student  Financial  Assistance 

Programs.  Office  of  Postsecondary 

Education. 


EDU     161    Confidential  Assistant  to 
the  Counselor  to  the  Secretary 

EDU    169    Confidential  Assistant  to 
the  Director,  Community 
Development  Field  Services  Staff, 
Community  Reform  Initiatives 
Services 

EDU     174    Confidential  Assistant  to 
the  Chief  of  Staff,  Office  of  the 
Deputy  Secretary 

EDU     175    Confidential  Assistant  to 
the  Chief  of  Staff,  Office  of  the 
Secretary  of  Education 

EDU     178    Confidential  Assistant  to 
the  Chief  of  Staff 

EDU    202    Confidential  Assistant  to 
the  Director,  Community  Reform 
Initiatives  Services 

EDU    340    Deputy  Secretary's 
Regional  Representative,  Region  D, 
New  York,  NY,  to  the  Secretary's 
Regional  Representative 

EDU    347    Secretary's  Regional 
Representative,  Region  X,  Seattle, 
WA,  to  the  Director  of  the  State, 
Local  and  Regional  Services  Staff, 
Office  of  Intergovernmental  and 
Interagency  Affairs 

EDU    350    Deputy  Secretary's 
Regional  Representative  to  the 
Secretary's  Regional  Representative, 
Region  IX,  San  Francisco,  CA 

EDU     356    Deputy  Director,  Office  of 
Public  Affairs  to  the  Director  Office 
of  Pubhc  Affairs 

EDU    404    Secretary's  Regional 
Representative,  Region  IV,  Atlanta. 
GA,  to  the  Director,  State.  Local  and 
Regional  Services  Staff.  Office  of 
Intergovernmental  and  Interagency 
Affairs 

EDU     427    Confidential  Assistant  to 
the  Assistant  Secretary  for 
Legislation  and  Congressional 
Affairs 

EDU    428    Confidential  Assistant  to 
the  Chief  of  Staff 

EDU    429    Confidential  Assistant  to 
the  Director,  Federal  Interagency 
and  International  Services 

EDU    430    Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs 

EDU    431     Special  Assistant  to  the 
Assistant  Secretary,  Office  of 
Legislation  and  Congressional 
Affairs 

EDU    432    Confidential  Assistant  to 
the  Director,  Community  Field 
Services  Staff,  Community  Reform 
Initiatives  Services 

EDU    433    Confidential  Assistant  to 
the  Director.  Intergovernmental  and 
Constituent  Service,  Office  of 
Intergovernmental  and  Interagency 
Affairs 

EDU    434    Confidential  Assistant  to 
the  Director,  State,  Local  and 


Regional  Services  Staff, 

Intergovernmental  and  Constituent 

Services 
EDU    435    Confidential  Assistant  to 

the  Chief  of  Staff.  Office  of  the 

Secretary 
EDU    436    Special  Assistant  to  the 

Director.  Policy  Development  Staff 
EDU    437    Special  Assistant  to  the 

Deputy  Secretary 
EDU    438    Confidential  Assistant  to 

the  Deputy  Assistant  Secretary 
EDU    439    Special  Assistant  to  the 

Deputy  Chief  of  Staff 

213.3318    Environmental  Protection 
Agency 

EPA    153    Confidential  Assistant  to 

the  Administrator 
EPA     155    Congressional  Liaison 

Specialist  to  the  Associate 

Administrator 
EPA     160    Director,  Congressional 

Liaison  Division  to  the  Associate 

Administrator  for  Congressional 

and  Legislative  Affairs 
EPA     161     Deputy  Director  to  the 

Director,  Congressional  Liaison 

Division 
EPA    163    Communications 

Specialist  to  the  Associate 

Administrator  for  Communications. 

Education  and  Public  Affairs 
EPA     165    Congressional  Liaison 

Specialist  to  the  Associate 

Administrator 
EPA     167    Director.  Public  Liaison 

Division  to  the  Associate 

Administrator  for  Communications, 

Education  and  Public  Affairs 
EPA     168    Program  Ad\'isor  to  the 

Assistant  Administrator.  Office  of 

Air  and  Radiation 
EPA     170    Staff  Assistant 

(Management)  to  the  Assistant 

Administrator  for  Office  of  Policy, 

Planning  and  Evaluation 
EPA     171     Congressional  Liaison 

Specialist  to  the  Director, 

Congressional  Liaison  Division 
EPA    172    Special  Assistant  to  the 

Assistant  Administrator,  Office  of 

Sohd  Waste  and  Emergency 

Response 
EPA     173    Special  Assistant  to  the 

Assistant  Administrator  for  Solid 

Waste  and  Emergency  Response 
EPA     174    Special  Assistant  to  the 

Chief  of  Staff 
EPA    175    Director,  Office  of  the 

Executive  Secretariat  to  the  Chief  of 

Staff,  Office  of  the  Administrator 
EPA    176    Staff  Assistant  to  the 

Associate  Administrator,  Office  of 

Communications,  Education  and 

Public  Affairs 
EPA    177    Senior  Policy  Advisor  to 

the  Assistant  Administrator,  Office 

of  Air  and  Radiation 


EPA     178    Policy  Advisor  to  the 

Assistant  Administrator,  Office  of 

Air  and  Radiation 
EPA    179    Advanced  Program 

Advisor  to  the  Assistant 

Administrator  for  Enforcement 
EPA    180    Special  Assistant  to  the 

Associate  Administrator  for 

Regional  Operations  and  State/ 

Local  Relations 
EPA    181    Special  Counsel  to 

Deputy  Administrator  of  the 

Environmental  Protection  Agency 
EPA     182     Legal  Advisor  to  the 

Assistant  Administrator  for 

Prevention,  Pesticides  and  Toxic 

Substances 
EPA    183    Confidential  Assistant  to 

the  Chief  of  Staff 
EPA    184    Chief,  Policy  Counsel  to 

the  Assistant  Administrator,  Office 

of  Water 
EPA    185    Special  Assistant  to  the 

Associate  Administrator  for 

Regional  Operations  and  State/ 

Local  Relations 
EPA     186    Special  Assistant  to  the 

Chief  of  Staff 
EPA    187    Counsel  to  the  Assistant 

Administrator  for  Air  and  Radiation 
EPA    188    Legislative  Coordinator  to 

the  Assistant  Administrator.  Office 

of  Solid  Waste  and  Emergency 

Response 
EPA     189    Director.  Policy 

Development  tathe  Assistant 

Administrator 
EPA     190    Special  Assistant  to  the 

General  Counsel 
EPA     191     Special  Assistant  to  the 

Regional  Administrator,  Region  ID, 

Philadelphia,  PA 
EPA    192    Director,  State/Local 

Relations  Division  to  the  Associate 

Administrator,  for  Regional 

Operations  and  State/Local 

Relations 

213.3319    Administrative  Conference  of 
the  United  States 

ACUS    4    Confidential  Assistant  to 
the  Chairman 

213.3322    Interstate  Commerce 
Commission 

ICC    6    Confidential  Assistant  to  the 

Commissioner 
ICC    60    Staff  Advisor  (Economic)  to 

a  Commissionei 
ICC    67    Special  Assistant  to  the 

Director.  Office  of  Congressional 

and  Legislative  Affairs 
ICC    68    Confidential  Assistant  to 

the  Chairman  «f  the  Interstate 

Commerce  Commission 
ICC    69    Congressional  Affairs 

Advisor  to  the  Chairman 
ICC    70    Confidential  Assistant  to  a 

Commissioner 
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213.3323    Federal  Communications 
Commission 

FCC    1 1     Special  Assistant  to  the 

Director.  Office  of  Public  Affairs 
FCC    23    Special  Assistant  to  the 

Director,  c3ffice  of  Legislative 

Affairs 
FCC    24    Research  Assistant  to  the 

Director,  Office  of  Public  Affairs 
FCC    25     Special  Assistant  to  the 

Deputy  Chief,  Cable  Services 

Bureau 

213.3325     United  States  Tiix  Court 

TCOUS    40    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    41     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    42     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    43     Secretary  and 

Conndential  Assistant  to  a  Judge 
TCOUS     44     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    45     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    46    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    47    Secretary  and 

Confidential  Assistant  to  a  Judge 
T(X)US    48     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS     49     Secretary  and 

ConHdential  Assistant  to  a  Judge 
TCOUS     50     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS     51     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS     53     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS     54     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS     55     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    56    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    57     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS     58     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS     59    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    61     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    62    Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    63     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    64     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS    65     Secretary  and 

Confidential  Assistant  to  a  Judge 
TCOUS  66  Trial  Clerk  to  a  Judfi 
TCOUS  67  Trial  Clerk  to  a  Judgi 
TCOUS  68  Trial  Clerk  to  a  Judge 
TCOUS  69  Trial  Clerk  to  a  Judg» 
TCOUS  71  Trial  Qerk  to  a  Iudg« 
TCOUS    72    Trial  Clerk  to  a  Judge 


TCOUS 
TCOUS 
TCOUS 
TCOUS 
TCOUS 
TCOUS 

Assistant) 
TCOUS    82 

Assistant) 


73 

74 
76 
78 
79 
81 


Trial  Clerk  to  a  Judge 
Trial  Clerk  to  a  Judge 
Trial  Clerk  to  a  judge 
Trial  Clerk  to  a  Judge 
Trial  Clerk  to  a  Judge 
Secretary  (Confidential 

to  a  Judge 
Secretary  (Confidential 

to  a  Judge 

213.3327    Department  of  Veterans 
Affairs 

VA     72     Special  Assistant  to  the 

Assistant  Secretary  for 

Congressional  Affairs 
VA     73     Sfiecial  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA     74     Special  Assistant  to  the 

Secretary  of  Veterans  Affairs 
VA     76    Special  Assistant  to  the 

Assistant  Secretary  for 

Congressional  Affairs 
VA     77     Special  Assistant  to  the 

Director.  National  Cemetery  System 
VA     78     Special  Assistant  to  the 

Assistant  Secretary  for  Finance  and 

Information  Resources  Management 
VA     79     Special  Assistant  to  the 

Assistant  Secretary  for  Human 

Resources  and  Administration 
VA     80     Special  Assistant  to  the 

Deputy  Secretary  of  Veterans 

Affairs 
VA    81     Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Intergovernmental  Affairs 
VA    82     Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Intergovernmental  Affairs 
VA     83     Special  Assistant  to  the 

Assistant  Secretary  for  Policy  and 

Planning 
VA     84     Special  Assistant  to  the 

Assistant  Secretary  for  Public  and 

Congressional  Affairs 
VA    85     Special  Assistant  to  the 

Assistant  Secretary  for  Pubhc  and 

Intergovernmental  Affairs. 

213.3328    United  States  InformaUon 
Agency 

USIA     14     Special  Assistant  to  the 

Associate  Director.  Bureau  of  Policy 

and  Programs 
USIA    22     Supervisory  Public 

Affairs  Specialist  (New  York.  N.Y.) 

to  the  Associate  Director  for  Policy 

and  Programs 
USIA     26     Special  Assistant  to  the 

Associate  Chrector.  Bureau  of  Policy 

and  Programs 
USIA     26    Special  Assistant  to  the 

Associate  Director.  Bureau  of  Policy 

and  Programs 
USIA     33     Staff  Assistant  to  the 

Director.  Office  of  PubUc  Liaison 
USIA     37     Special  Assistant  to  the 

Director.  Office  of  Citizen 

Exchanges,  Bureau  of  Educational 


and  Cultural  Affairs 
USL\     45     Director,  Office  of 
Program  Coordination  and 
Development,  to  the  Associate 
Director,  Bureau  of  Policy  and 
Programs 
USIA     54     Special  Assistant  to  the 

Associate  Diractor.  Bureau  of  Policy 
USL\    67    Chief,  Voluntary  Visitors 
Division  to  the  Director.  Office  of 
International  Visitors,  Bureau  of 
Educational  and  Cultural  Affairs 
USIA    80    Special  Advisor  to  the 
Director.  Office  of  Public  Liaison 
USIA     83     Special  Assistant  to  the 

Director,  Office  of  Research 
USIA    89    Staff  Director,  Advisory 
Board  for  Cuba  Broadcasting  to  the 
Chairman  of  the  Advisory  Board 
USL\     93     Program  Officer  to  the 
Deputy  Director,  Office  of  European 
Affairs 
USIA    99    White  House  Uaison  to 
the  Chief  of  Staff.  Office  of  the 
Director 
USL\     101     Public  Affairs  Speciahst 
to  the  Director,  New  York  Foreign 
Press  Center.  New  York.  NY 
USIA     112    Special  Assistant  to  the 
EHredor,  Office  of  Program 
Coordination  and  Development, 
Bureau  of  Poficy  and  Programs 
USIA     116    Special  Projects  Officer 
to  the  Director,  Office  of  Special 
Projects 
USIA    118    Senior  Advisor  to  the 
EWrector,  United  States  Information 
Agency 
USIA     124     Special  Assistant  to  the 
Associate  Director  for  Programs, 
Bureau  of  Policy  and  Programs 
USIA     125     Special  Assistant  to  the 
Director,  Office  of  Academic 
Affairs,  Bureau  of  Educational  and 
Cultural  Affairs 
USIA     126    Special  Assistant  to  the 
Director,  Office  of  Congressional 
and  Intergovernmental  Affairs 
USIA     127     Writer  to  the  Director, 

Office  of  Policy 
USIA     128     Senior  Advisor  to  the 
Director,  Bureau  of  Educational  and 
Cultural  Affairs 
USIA     129    Special  Assistant  to  the 
Director  of  Worldnet  Television  and 
Film  Service,  Bureau  of 
Broadcasting 
USL\     130    Confidential  Assistant  to 
the  Director,  Voice  of  America, 
Bureau  of  Broadcasting 
USL\     131     Director,  Policy  and 
Planning  Unit  to  the  Deputy 
Director,  United  States  Information 
Agency 
USL\     132    Director,  Office  of 
International  Visitors,  to  the 
Associate  Director  of  the  Bureau  of 
Educational  and  Cultural  Affairs 


213.3330    Securities  and  Exchange 
Commission 

SEC    3    Confidential  Assistant  to  the 

Commissioner 
SEC    4    Confidential  Assistant  to  a 

Commissioner 
SEC    5     Confidential  Assistant  to  a 

Commissioner 
SEC    6    Confidential  Assistant  to  a 

Commissioner 
SEC    8    Secretary  (OA)  to  the  Chief 

Accountant 
SEC    11     Confidential  Assistant  to 

the  Chairman 
SEC    12    Supervisory  Public  Affairs 

Specialist  to  the  Chairman 
SEC     15     Secretary  to  the  Director, 

Division  of  Market  Regulations 
SEC     16     Secretary  to  the  Director 
SEC     18     Secretary  to  the  Director, 

Investment  Management 
SEC     19    Secretary  (OA)  to  the 

Director 
SEC    24     Secretary  to  the  Chief 

Economist 
SEC    27     Secretary  (Typing)  to  the 

Director 
SEC    23    Confidential  Assistant  to 

the  Chairman  of  the  Securities  and 

Exchange  Commission 
SEC    29     Secretary  to  the  Deputy 

Director  of  Market  Regulation 
SEC    31     Public  Affairs  Specialist  to 

the  Director  of  Public  Affairs,  Office 

of  Public  Affairs,  Policy  Evaluation 

and  Research 
SEC    32    Confidential  Assistant  to 

the  Director  of  F*ublic  Affairs 
SEC    33    Confidential  Assistant  to 

the  Regional  Administrator 
SEC    34    Secretary  to  the  Executive 

Director 
SEC    35     Secretary  to  the  General 

Counsel 
SEC    36    Confidential  Assistant  to 

the  Chairman 
SEC    37     Writer-Editor  to  the 

Chairman 

213.3331     Department  of  Energy 

DOE    77    StaffAssistanttothe 

Secretary  of  Energy 
DOE    571     Intergovernmental  Affairs 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Intergovernmental 

Affairs 
DOE    573     StaffAssistanttothe 

Director.  Office  of  Public  Affairs 
DOE    574    Confidential  Assistant  to 

the  Chief  of  Staff 
DOE    575     Special  Assistant  to  the 

Chief  of  Staff 
DOE    576    Director.  Office  of 

Scheduling  and  Logistics  to  the 

Secretary  of  Energy 
DOE     577    StaffAssistanttothe 

Assistant  Secretary  for  Policy, 

Planning  and  Program  Evaluation 


DOE     580    StaffAssistanttothe 

Director,  Office  of  Intelligence  and 

National  Security 
DOE    581     StaffAssistanttothe 

Assistant  Secretary'  for  Energy 

EfBciency  and  Renewable  Energy 
DOE     582     Special  Assistant  to  Uie 

Deputy  Secretary  for  Scheduling 

and  Logistics 
DOE    586    Senior  Policy  Specialist 

to  the  Director.  Office  of  CiWlian 

Radioactive  Waste  Management 
DOE    587    StaffAssistanttothe 

Assistant  Secretary  for 

Environmental  Safety  and  Health 
DOE    589    Congressional  Liiaison 

Officer  to  the  Deputy  Assistant 

Secretary  for  House  Liaison 
DOE    590    StaffAssistanttothe 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    591     StaffAssistanttothe 

Deputy  Assistant  Secretary  for 

Building  Technologies 
DOE    592    StaffAssistanttothe 

Deputy  Assistant  Secretary  for  Gas 

and  Technology 
DOE    593    Special  Assistant  to  the 

Assistant  Secretary  for  Policy 

Planning  and  Program  Evaluation 
DOE    594    StaffAssistanttothe 

Assistant  Secretary  for 

Congressional.  Intergovernmental. 

and  International  Affairs 
DOE    595     Special  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE    596    Legislative  Affairs 

Specialist  to  the  Assistant  Secretary 

for  Congressional, 

Intergovernmental  and  International 

Affairs 
DOE    597    Special  Assistant  to  the 

General  Counsel 
EXDE     598     Staff  Assistant  to  the 

Deputy  Secretary  of  Energy 
DOE    599    StaffAssistanttothe 

Director,  Office  of  Civilian 

Radioactive  Waste  Management 
DOE    600    Special  Assistant  to  the 

Principal  Deputy  Assistant 

Secretary  for  Policy,  Planning  and 

Program  Evaluation 
DOE    601     Program  Information 

Coordinator  to  the  Director.  Office 

of  Strategic  Planning 
DOE    602    Technology  Transfer 

Specialist  to  the  Director.  Office  of 

Technology  Utilization 
DOE    603     Special  Assistant  to  the 

Director.  Office  of  Strategic 

Planning  and  Analysis 
DOE    604     Special  Assistant  to  the 

Assistant  Secretary  for  Policy, 
Planning  and  Program  Evaluation 
DOE    605    Special  Assistant  to  the 
Principal  Deputy  Assistant 
Secretary  for  Policy,  Planning  and 
Program  Evaluation 
DOE    606    StaffAssistanttothe 


Senior  Staff  Assistant,  Office  of  the 

Deputy  Assistant  Secretary  for  Gas 

and  Petroleum  Technology 
DOE    607     Special  Assistant  to  the 

General  Counsel 
EXDE    609    Special  Assistant  to  the 

Under  Secretary  of  Energy 
DOE    610     StaffAssistanttothe 

Director,  Office  of  Energy  Research 
DOE    611     StaffAssistanttothe 

Principal  Deputy  Assistant 

Secretary,  Office  of  Energy 

Efficiency  and  Renewable  Energy 
DOE    612    Pohcy  Specialist  to  the 

Director,  Office  of  Strategic 

Plaiming  and  Analysis 
CKDE    613     Special  Assistant  to  the 

Assistant  Secretary  for 

Environmental  Restoration  and 

Waste  Management 
EXDE    6 1 4    Staff  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Building  Technologies.  Office  of 

Energy  Efficiency  and  Renewable 

Energv 
DOE    61 5     Staff  Assistant  to  the 

Director.  Office  of  Intelligence  and 

National  Security 
DOE     617     Senior  Advisor  for 

Diversity  Programs  and  Education 

Initiatives  to  the  Director,  Office  of 

Science  Education  and  Technical 

Information 
DOE    618    Special  Assistant  to  the 

Director,  Office  of  Public 

Accountability,  Environmental 

Restoration  and  Waste  Management 
DOE    619    Confidential  Assistant  to 

the  General  Counsel 
DOE    620    Executive  Assistant  to  the 

Chief  of  Staff 
DOE    621    Executive  Assistant  to  the 

Secretary  of  Energy 
DOE     622     Legislative  Affairs 

Specialist  to  the  Deputy  Assistant 

Secretary  for  Senate  Liaison.  Office 

of  Congressional  and 

Intergovernmental  Affairs 
DOE    623     Staff  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    624    Special  Assistant  to  the 

Assistant  Secretary  for  Energy 

Efficiency  and  Renewable  Energy 
DOE    625    StaffAssistanttothe 

Deputy  Associate  Deputy  Secretary 

for  Field  Management 
DOE    626     Staff  Assistant  to  the 

Director.  Office  of  Public 

Accountability 
IX)E    627    StaffAssistanttothe 

Assistant  Secretary  for 
Environmental  Restoration  and 
Waste  Management 
DOE    628    Policy  Analyst  to  the 
Assistant  Secretary  for  Policy, 
Planning  and  Program  Evaluation 
DOE    629    StaffAssistanttothe 
Administrator,  Office  of  Energy 
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Infoimation  Administration 
DOE    630    Special  Assistant  to  the 

Deputy  Assistant  5>ecretary  for 

Planning  and  Administration. 

Office  of  Environment,  Safety  and 

Health 
DOE    631     Special  Assistant  to  the 

Prea«  Secretary.  Press  Services 

Division,  OfHce  of  Public  and 

Consumer  Affairs 
DOE    632     Special  Assistant  to  the 

Assistant  Secretary  for  Energy 

EfBdency  and  Renewable  Energy 

Federal  Energy  Regulatory  Commission 

FERC    1     Executive  Assistant  to  the 
Chairman,  Federal  Energy 
Regulatory  Commission 

FERC    2    Attorney  Advisor  (Public 
Utilities)  to  the  Chairman 

FERC    3    Confidential  Assistant  to  a 
Member 

FERC    4     Attorney-Adviser  (Ihiblic 
Utilities)  to  a  Memlwr  of  the  Federal 
Energy  Regulatory  Commission 

213.3332    Small  Business 
Administration 

SBA    4    Special  Assistant  to  the 

Deputy  Administrator 
SBA     1 1     Deputy  Assistant 

Administrator  for  Congressional 

and  Legislative  Affairs  to  the 

Assistant  Administrator  for 

Congressional  and  Legislative 

Affairs 
SBA     45     Special  Assistant  to  the 

Associate  Ckjputy  Administrator  for 

Economic  Development 
SBA     59     Deputy  Assistant 

Administrator  for  Public 

Communications  to  the 

Administrator 
SBA    90    Confidential  Assistant  to 

the  Administrator  of  the  Small 

Business  Administration 
SBA     97     Confidential  Assistant  to 

the  General  Counsel 
SBA     100    Special  Assistant  to  the 

Regional  Administrator.  Dallas 

Regional  Office 
SBA     126    Special  Assistant  to  the 

Assistant  Administrator  for  Public 

Communications 
SBA     128    Assistant  Administrator 

for  Women's  Business  Ownership 

to  the  Associate  Deputy 

Administrator  for  Economic 

Development 
SBA     143     Special  Assistant  to  the 

Administrator 
SBA     151     Director  of  External 

Affairs  to  the  Associate 

Administrator  for  Ck^mmunications 

and  Public  Liaison 
SBA     152     Deputy  Director  of 

Intergovernmental  Affairs  to  the 

Chief  of  Staff 
SBA     159    Special  Assistant  to  the 


Associate  Lk-pniy  Adiniuistrator  for 
Business  Development 
SBA     165     Special  Assistant  to  the 
Administrator  for  District 
Operations 
SBA     166    StafFAssistanttothe 

Chief  of  Staff 
SBA     167    Special  Assistant  to  the 

Administrator 
SBA     168    Director  of 
Intergovernmental  Affairs  to  the 
Associate  Administrator  for 
Communications  and  Public 
Liaison 
SBA    169    Regional  Administrator, 
Region  I.  Boston.  MA, 
Administrator 
SBA     170     Regional  Administrator, 
Region  VIII,  Denver  CO,  to  the 
Administrator 
SBA     172     Regional  Administrator, 
Region  VII.  Kansas  City,  MO,  to  the 
Administrator 
SBA     173     Regional  Administrator, 
Region  VI,  Dallas,  TX.  to  the 
Administrator 
SBA     174     Regional  Administrator, 
Region  V,  Chicago,  IL,  to  the 
Administrator 
SBA     175     Regional  Administrator, 
Region  IV.  Atlanta,  GA.  to  the 
Administrator 
SBA     178    Regional  Administrator, 
Region  II,  New  York.  NY.  to  the 
Administrator 
SBA     177     Director  of  Strategic 
Planning  and  Policy  to  the 
Associate  Deputy  Administrator  for 
Economic  Development 
SBA     178    Regional  Administrator. 
Region  III.  Philadelphia,  PA.  to  the 
Administrator 
SBA     179    Press  Secretary  to  the 
Administrator  to  the  Associate 
Administrator  for  Communications 
and  Public  Liaison 
SBA     180     Special  Assistant  to  the 
Associate  Administrator  for 
Communications  and  Public 
Liaison 
SBA     181     A&socaate  Administrator 
for  Field  Operations  to  the 
Administrator 
SBA     182     Assistant  Administrator 
for  Marketing  and  Outreach  to  the 
.Associate  Administrator  for 
Communications  and  Public 
Liaison 
SBA     183     Special  Assistant  to  the 
Associate  Administrator  for 
Communications  and  Public 
Liaison 
SBA     184     Special  Assistant  to  the 
Administrator  and  Director  of 
Special  Capital  Initiatives  to  the 
Associate  Deputy  Administrator  for 
Economic  Development 


213.3333  Federal  Deposit  Insurance 
Corporation 

FDIC    2     Administrative  Assistant  to 
a  Director 

213.3334  FederaJ  Trade  Commission 

FTC    2    Director  of  Public  Affairs  to 

the  Chairman 
FTC     14     Congressional  Liaison 

Speciahst  to  the  Chairman 
FTC    18    Executive  Secretary  to  the 

Chairman 
FTC     19    Congressional  Liaison 

Specialist  to  the  Director,  Office  of 

Congressional  Relations 
FTC    20    Sp>ecial  Assistant  to  the 

Commissioner 

213.3337    Geneml  Services 
Administration 

GSA     24     Special  Assistant  to  the 

Commissioner.  Public  Buildings 

Service 
GSA    26    Special  Assistant  to  the 

Commissioner,  Public  Buildings 

Service 
GSA    44     Special  Assistant  to  the 

Chief  of  StafT 
GSA     52     Special  Assistant  to  the 

Commissioner,  Public  Buildings 

Service 
GSA    58     Special  Assistant  to  the 

Deputy  Administrator 
GSA    62     Special  Assistant  to  the 

Commissioner,  Information 

Resources  Management  Service 
GSA     63     Special  Assistant  to  the 

Associate  Administrator  for 

Business,  Industry  and  Government 

Affairs 
GSA     82     Special  Assistant  to  the 

Regional  Administrator,  Region  4, 

Atlanta.  GA 
GSA    89    Congressional  Liaison 

Officer  to  the  Associate 

Administrator  for  Congressional 

and  Intergovernmental  Affairs 
GSA    94    Congressional  Relations 

Officer  to  the  Associate 

Administrator.  Office  of 

Congressional  and 

Intergovernmental  Affairs 
GSA     105     Special  Assistant  to  the 

Associate  Administrator  for  Public 

Affairs 
GSA     106    Special  Assistant  to  the 

Associate  Administrator  for  Public 

Aflairs 
GSA     107    Special  Assistant  to  the 

Associate  Administrator  for 

Administration 
GSA     113    Senior  Advisor  (Region 

1— Boston.  MA)  to  the  Regional 

Director 
GSA     114     Special  Assistant  to  the 

Regional  Administrator 
GSA     126    Director.  Office  of  Media 
Relations  to  the  Associate 


Administrator  for  Public  Affairs 
GSA     127    Special  Assistant  to  the 
Director  of  Small  and 
Disadvantaged  Business  Utilization 

213.3339    U.S.  International  Trade 
Commission 

ITC     1     Confidential  Assistant  to  a 

Commissioner 
ITC    3     StaffAssistant  (Legal)toa 

Commissioner 
ITC    7    Special  Assistant 

(Economics)  to  a  Commissioner 
FTC    9    Confidential  Assistant  to  the 

Chairman  (Commissioner) 
ITC    12    Staff  Assistant  to  a     • 

Commissioner 
ITC    13     Staff  Assistant  (Economics) 

to  a  Commissioner 
ITC    14    Staff  Assistant  (Legal)  to  a 

Commissioner 
ITC     1 7     Staff  Assistant  (Legal)  to  a 

Commissioner 
ITC    19    Staff  Assistant  (Economics) 

to  a  Commissioner 
ITC    22     Staff  Assistant  to  a 

Commissioner 
ITC    24     Staff  Assistant  (LEGAL)  to 

the  Chairman 
ITC    26    Staff  Assistant  to  the 

Chairman 
ITC    29    Staff  Assistant  to  a 

Commissioner 
ITC    30    Confidential  Assistant  to  a 

(Donunissioner 
ITC    31     Executive  Assistant  to  a 

Commissioner 
ITC    32     Special  Assistant  to  a 

Commissioner 
ITC    33     Special  Assistant  to  a 

Commissioner 
ITC    34    Staff  Assistant  (Legal)  to  a 

Commissioner 

213.3340  National  Archives  and 
Records  Administration 

NARA    3     Presidential  Diarist  to  the 

Archivist  of  the  United  States 
NARA     5     Supervisory  Public 

Aflairs  Specialist  to  the  Archivist  of 

the  United  States 
NARA    6    White  House  Liaison  to 

the  Archivist  of  the  United  States 

213.334 1  National  Labor  Relations 
Board 

NLRB     1     Confidential  Assistant  to 

the  Chairman 
NLRB    6    Confidential  Assistant  to  a 

Board  Member 
NLRB    9    Confidential  Assistant  to 

the  General  Counsel 

213.3342  Export-Import  Bank  of  the 
United  States 

EXIM    3    Administrative  Assistant 

to  the  Director 
EXIM    30    Administrative  Assistant 

to  the  Director 


EXIM     38    Assistant  to  the  Chairman 

and  President 
EXIM     39    Assistant  to  the  Chairman 

and  President 
EXIM    40    Assistant  to  the  Chairman 

and  President 
EXIM    41    Confidential  Assistant  to 

President  and  Chairman 
EXIM    42     Assistant  to  the  President 

and  Chairman 
EXIM    43    Administrative  Assistant 

to  the  President  and  Chairman 
EXIM    44    Personal  and  Confidential 

Assistant  to  the  Vice  Chairman 

213.3343  Farm  Credit  Administration 

FCA    6    Executive  Assistant  to  a 

Member 
FCA    8    Secretary  to  the  Chairman 
FCA     11     Special  Assistant  to  the 

Chairman 
FCA     1 2     Congressional  Affairs 

Specialist  to  the  Director, 

Congressional  and  PubUc  Affairs 
FCA     13     Special  Assistant  to  a 

Member 
FCA     15     Congressional  and  Public 

Affairs  Speciahst  to  the  Director  of 

Congressional  and  Public  Affairs 

213.3344  Occupational  Safety  and 
Health  Review  Commission 

OSHRC    2     Special  Assistant  to  the 

Chairman 
OSHRC     3     Confidential  Assistant  to 

a  Member  (Commissioner) 
OSHRC    6    Confidential  Assistant  to 

a  Member  (Commissioner) 
OSHRC    8    Counsel  to  a  Member 

(Commissioner) 
OSHRC    1 1    Counselor  to  a  Member 

(Commissioner) 

213.3347  Federal  Mediation  and 
Conciliation  Service 

FMCS     7     Special  Assistant  to  the 
Director,  Federal  Mediation 
Conciliation  Service 

213.3348  National  Aeronautics  and 
Space  Administration 

NASA    21    Public  Affairs  Specialist 

to  the  Administrator, 
NASA     22     Special  Assistant  to  the 

Associate  Administrator  for 

Legislative  Affairs 
NASA     24    Legislative  Affairs 

Assistant  to  the  Special  Assistant  to 

the  Associate  Administrator  for 

Legislative  Affairs 
NASA     25     Public  Affairs  Speciahst 

to  the  Senior  Pubhc  Affairs 

Specialist 
NASA     26    Legislative  Affairs 

Specialist  to  the  Sf)ecial  Assistant 

to  the  Associate  Administrator  for 

Legislative  Affairs 
NASA    27    White  House  Liaison 

Officer  to  the  Administrator 


213.3351  Federal  Mine  Safety  and 
Health  Review  Commission 

FM    7    Attorney  Advisor  (General) 

to  a  Commissioner 
FM    8    Attorney  Advisor  (General) 

to  a  Commissioner 
FM     16    Confidential  Assistant  to 

the  Vice  Chairman 
FM    17    Confidential  Assistant  to 

the  Chairman 
FM    19    Attomey-Advisor(General) 

to  the  Chairman 
FM     20    Confidential  Assistant  to 

the  Chairman 

213.3352  Government  Printing  Office 

GPO    3     Congressional  and  Pubhc 
Affairs  Officer  to  the  Pubhc  Printer 

213.3356  Commission  on  Civil  Rights 

CCR    1     Special  Assistant  to  the 

Staff  Director 
CCR    12    Special  Assistant  to  a 

Commissioner 
CCR    1 3  Special  Assistant  to  a 

Commissioner 
CCR    15     Special  Assistant  to  a 

Commissioner 
CCR    23     Special  Assistant  to  a 

Commissioner 
CCR    29    Special  Assistant  to  a 

Commissioner 
CCR    30    Special  Assistant  to  a 

Commissioner 
CCR    32    Special  Assistant  to  a 

Commissioner 

213.3357  National  Credit  Union 
Administration 

NCUA    9    Staff  Assistant  to  the 
Chairman  of  the  Board,  National 
Credit  Union  Administration 

NCUA     12    Executive  Assistant  to 
the  Vice  Chairman 

NCUA     20    Executive  Assistant  to  a 
Board  Member 

NCUA    21    Secretary  (Typing)  to  a 
Board  Member 

NCUA    23     Special  Assistant  to  the 
Executive  Director 

NCUA    24    Deputy  Director  to  the 
Director  of  Community 
Development  Credit  Unions 

213.3359    Corporation  for  National  and 
Community  Service 

CNCS    4    Executive  Assistant  to  the 

Managing  Director 
CNCS    5    Special  Assistant  to  the 

Director 
CNCS    7    Special  Assistant  to  the 

Special  Assistant  to  the  Director 
CNCS    8     Special  Assistant  to  the 

Assistant  EHrector  of  Vista/Student 

Community  Service  Programs 
CNCS    9    Special  Assistant  to  the 

Director 
CNCS    10    Special  Assistant  to  the 

Director  of  Public  Liaison 
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CNCS     11     Special  Assistant  to  the 
Director  of  Public  Affairs 

CNCS     12    Special  Assistant  to  the 
Director 

CNCS    13    Confldential  Assistant  to 
the  Director 

CNCS     14     Legislative  and 
Intergovernmental  Specialist  to  the 
Director,  Congressional  and 
Intergovernmental  Affairs 

213.3360    Consumer  Product  Safety 
Commission 

CPSC    12    Special  Assistant  (Legal) 

to  the  Chairman 
CPSC    49    Staff  Assistant  to  a 

Commissioner 
CPSC    50    Staff  Assistant  to  a 

Commissioner . 
CPSC    51     Special  Assistant  (Legal) 

to  a  Commissioner 
CPSC    52    Director.  Office  of 

Information  and  Public  Affairs  to 

the  Chairman 
CPSC    53    Special  Assistant  to  the 

Chairman 
CPSC    54    Special  Assistant  (Legal) 

to  the  Chairman 
CPSC     55     Executive  Assistant  to  the 

Chairman 
CPSC    56    Director.  Office  of 

Congressional  Relations  to  the 

Chairman 
CPSC    57    Staff  Assistant  to  the 

Chairman 
CPSC     58     Executive  Assistant  to  a 

Commissioner 

213.3364     U.S.  Arms  Control  and 
Disarmament  Agency 

ACDA     17    Secretary  (OA)  to  the 

Director 
ACDA     20     Special  Assistant  to  the 

Director  of  Public  Affairs 
ACDA     27    Special  Assistant  to  the 

Director.  U.S.  Arms  Control  and 

Disarmament  Agency 
ACDA    31     Speechwriter  to  the 

Director.  United  States  Arms 

Control  and  Disarmament  Agency 
ACDA     35    Policy  Analyst  to  the 

Director.  United  States  Arms 

Control  and  Disarmament  Agency 

2 1 3. 3367  Federal  Maritime 
Commission 

FMC    5    Counselor  to  a 

Commissioner 
FMC    9    Secretary  (Steno)  to  a 

Commissioner 
FMC    10    Special  Assistant  to  a 

Commissioner 
FMC    26    Executive  Assiftant  to  the 

Chairman 
FMC    29    Administrative  Assistant 

to  the  Chairman 

213.3368  Agency  for  International 
Development 

AID     125    Executive  Assistant  to  the 


Chief  of  Staff 
AID     126    Special  Assistant  to  the 

Administrator 
AID     127    Supervisory  Public  Affairs 

Specialist  to  the  Director.  Office  of 

External  Affairs 
AID     128    Special  Assistant  to  the 

Director.  Office  of  €lxtemal  Affairs 
AID    129    Public  Affairs  Specialist 

to  the  Chief  of  Public  Relations 

Division.  Office  of  External  Affairs 
AID    130    Public  Affairs  Specialist 

to  the  Deputy  Chief  of  Public 

Liaison  Envision,  Office  of  External 

Affairs 
AID    131     Public  Affairs  Specialist 

to  the  Chief  of  Public  Liaison 

Division.  Office  of  External  Affairs 
AID    132    Supervisory  Public  Affairs 

Specialist  to  the  Chief  of  Public 

Liaison  Division.  Office  of  External 

Affairs 
AID     133     Pubhc  Affairs  Specialist 

to  the  Chief  of  Public  Relations 

Division.  Office  of  Elxtemal  Affairs 
AID     134     Special  Assistant  to  the 

Chief  of  Public  Relations,  Office  of 

External  Affairs 
AID     135     Junior  Press  Officer  to  the 

Chief  of  Press  Relations  Division, 

Office  of  External  Affairs 
AID     136    Congressional  Liaison 

Officer  to  the  Deputy  Assistant 

Administrator,  Bureau  of 

Legislative  Affairs 
AID     137    Congressional  Liaison 

Officer  to  the  Deputy  Assistant 

Administrator.  Bureau  of 

Legislative  Affairs 
AID     138    Public  Affairs  Specialist 

to  the  Assistant  Administrator. 

Bureau  of  Legislative  and  Public 

Affairs 
AID    139    Deputy  Director.  Office  of 

Public  Affairs  to  the  Assistant 

Administrator,  Bureau  of 

I^islative  and  Public  Affairs 
AID     141     Special  Assistant  and 

Legal  Counsel  to  the  General 

Counsel 
AID    142     Special  Assistant  to  the 

Assistant  Administrator.  Bureau  of 

Europe  and  New  Independent 

States 
AID     143     Administrative 

Operations  Assistant  to  the  Chief  of 

Staff 

213.3371    Office  of  Government  Ethics 

OGE    2    Executive  Secretary  to  the 
Director.  Office  of  Government 
Ethics 

213.3373    United  States  Trade  and 
Development  Agency 

TDA     1     Special  Assistant  for  Policy 
and  Public  Affairs  to  the  Director  of 
the  U.S.  Trade  and  Development 
Agency 


TDA     2    Congressional  Liaison 
Officer  to  the  Director,  Trade  and 
Development  Agency 

2 1 3.3377    Equal  Employment 
Opportunity  Commission 

EEOC    9    Special  Assistant  to  the 

Chairman 
EEOC     17    Special  Assistant  to  a 

Member 
EEOC     18    Media  Contact  Speciahst 

to  Director  for  the  Office  of 

Communications  and  Legislative 

Affairs 
EEOC    43    Communications  and 

Legislative  Specialists  to  the 

Director.  Office  of  Communications 

and  Legislative  Affairs 

213.3379    Commodity  Futures  Trading 
Commission 

CFTC    3    Administrative  Assistant 

to  a  Commissioner 
CFTC    4    Administrative  Assistant 

to  a  Commissioner 
CFTC     5     Administrative  Assistant 

to  a  Commissioner 
CFTC    6    Administrative  Assistant 

to  a  Commissioner 
CFTC    21     Governmental  Affairs 

Officer  to  tlie  Chairman 
CFTC    26    Special  Assistant  to  a 

Commissioner 

213.3382    National  Endowment  for  the 
Arts 

NEIA    9    Congressional  Liaison 

Officer  to  the  Chairman 
NEA     68    Attorney  Adviser  to  the 

Chairman 
NEA     70    Special  Assistant  to  the 

Chairman 
NEA    71    Secretary  (Typing)  to  the 

Chairman 
NEA     72    Director  of  Policy, 

Planning  and  Research  to  the 

Chairman 
NEA     73    Chief  of  Staff  and  White 

House  Liaison  to  the  Chairman 
NEA     74     Staff  Assistant  to  the 

Chairman 
NEA     76    Executive  Secretary  to  the 

Chairman 
NEA    77    Director  of  Public  Affairs 

to  the  Chairman,  National 

Endowment  for  the  Arts 
National  Endowment  for  the  Humanities 
NEH     48    Congressional  Liaison 

Officer  to  the  Chairman 
NEH    63     Special  Assistant  to  the 

Chairman  for  Institutional  Relations 
NEH    65    Special  Assistant  to  the 

Chairman 
NEH    67     Special  Assistant  to  the 

Deputy  Chairman 

213.3384    Department  of  Housing  and 
Urban  Development 

HUD    33     Legislative  Officer  to  the 


• 

Federal  Register  / 

Vol.  59,  No.  190  /  Monday,  October 

3,  1994  /  Notices                    50299 

Deputy  Assistant  Secretary  for 

Economic  Development,  Office  of 

Secretary  for  Community  Planning 

Legislation 

Community  Planning  and 

and  Development 

HUD    37    Assistant  for 

Development 

HUD    336    Special  Assistant  to  the 

Congressional  Relations  to  the 

HUD    198    Special  Assistant  to  the 

Assistant  Secretary  for 

Deputy  Assistant  Secretary  for 

Secretary  of  Housing  and  Urban 

Administration 

Congressional  Relations 

Development 

HUD    340    Staff  Assistant  to  the 

HUD    39    Assistant  for 

HUD    211    Assistant  for 

Chief  of  Staff 

Congressional  Relations  to  the 

Congressional  Relations  to  the 

HUD    341     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Deputy  Assistant  Secretary  for 

Secretary  of  Housing  and  Urban 

Congressional  Relations 

Congressional  Relations 

Development 

HUD    42    Assistant  for 

HUD    215    Special  Assistant  to  the 

HUD    363    Special  Assistant  to  the 

Congressional  Relations  to  the 

Assistant  Secretary  for  Housing, 

Assistant  Secretary  for  Pohcy 

Deputy  Assistant  Secretary  for 

Federal  Housing  Commission 

Development  and  Research 

Congressional  Relations,  Office  of 

HUD    238    Special  Assistant  to  the 

HUD    366    Special  Assistant  to  the 

Congressional  and 

Secretary  of  Housing  and  Urban 

Deputy  Assistant  Secretary  for 

Intergovernmental  Relations 

Development 

Operations,  Federal  Housing 

HUD    60    Director,  Office  of 

HUD    247    Special  Assistant  to  the 

Commission 

Executive  Scheduling  to  the 

Assistant  Secretary  for  Housing, 

HUD    372    Staff  Assistant  (Advance) 

Assistant  Secretary  for 

Federal  Housing  Commissioner 

to  the  Assistant  Secretary  for 

Administration 

HUD    249    Intergovernmental 

Administration,  Office  of  Executive 

HUD    64    Staff  Assistant  to  the 

Relations  Specialist  to  the  Deputy 

Scheduling 

Deputy  Assistant  Secretary  for 

Assistant  Secretary  for 

HUD    373    Special  Assistant 

Opierations,  Office  of  Community 

Intergovernmental  Relations 

(Speech  Writer)  to  the  Assistant 

Planning  and  Development 

HUD    259    Special  Assistant  to  the 

Secretary  for  Public  Affairs 

HUD    65    Special  Assistant  to  the 

Secretary  of  Housing  and  Urban 

HUD    381    Special  Assistant  to  the 

Assistant  Secretary  for  Community 

Development 

Secretary  of  Housing  and  Urban 

Planning  and  Development 

HUD    263     Special  Assistant 

Development 

HUD    68    Special  Assistant  to  the 

(Speechwriter)  to  the  Assistant 

HUD    385    Special  Assistant  to  the 

Assistant  Secretary  for  Community 

Secretary  for  Public  Affairs,  Office 

Assistant  Secretary  for  Public 

Planning  and  Development 

of  Policy  Support 

Affairs.  OfEce  of  Press  Relations 

HUD    120    Special  Assistant 

HUD    272    Deputy  Assistant 

HUD    387    Staff  Assistant  to  the 

(Speechwriter)  to  the  Assistant 

Secretary  for  Grant  Programs  to  the 

Assistant  Secretary  for  Public 

Secretary  for  Pubhc  Affairs 

Assistant  Secretary  for  Commimity 

Affairs 

HUD    126    Special  Assistant 

Planning  and  Development 

HUD    394    Staff  Assistant  to  the 

(Litigation  Liaison)  to  the  Assistant 

HUD    279    Executive  Assistant  to 

Deputy  Assistant  Secretary  for 

Secretary  for  Fair  Housing  and 

the  Assistant  Secretary  for  Fair 

Operations,  Office  of  Community 

Equal  Opportunity 
HUD    137    Special  Assistant  to  the 

Housing  and  Equal  Opportunity 

Planning  and  Development 

HUD     280     Special  Assistant  to  the 

HUD    398    Special  Assistant  to  the 

Assistant  Secretary  for  Fair  Housing 

Assistant  Secretary  for  Community 

Assistant  to  the  Secretary  for  Field 

and  Equal  Opportunity 

Planning  and  Development 
•  HUD    281    Special  Administrator  to 

Management 

HUD    160    Special  Assistant  to  the 

HUD    400    Deputy  Assistant 

Assistant  Secretary  for  Policy 

Regional  Adininistrator 

Secretary  for  Legislation  to  the 

Development  and  Research 

HUD    285    Legislative  Officer  to  the 

Assistant  Secretary  for 

HUD    163     Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Congressional  and 

Deputy  Assistant  Secretary  for 

Legislation,  Office  of  Congressional 

Intergovernmental  Relations 

Multifamily  Housing  Programs 

and  Intergovernmental  Relations 

HUD    401    Special  Assistant  to  the 

HUD    172    Special  Assistant  to  the 

HUD    289    Deputy  Assistant 

Assistant  Secretary  for  Housing- 

Assistant  Secretary  for  Public  and 

Secretary  for  Operations  to  the 

Federal  Housing  Commissioner 

Indian  Housing 
HUD    176    Staff  Assistant  to  the 

Assistant  Secretary  for  Commrmity 

HUD    404     Special  Assistant  to  the 

Planning  and  Development 

Regional  Administrator/  Regional 

Special  Assistant  to  Secretary 

HUD    292    Special  Assistant  to  the 

Housing  Commissioner,  Region  V, 

HUD    187    Special  Assistant  to  the 

Deputy  Assistant  Secretary  for 

Chicago,  IL 

Deputy  Assistant  Secretary  for 

Economic  Development 
HUD    293    Special  Assistant  to  the 

HUD    410    Special  Assistant  to  the 

Single  Family  Housing,  Federal 

General  Counsel 

Housing  Commission 

President,  Government  National 

HUD    412    Special  Assistant  to  the 

HUD    188    Special  Assistant  to  the 

Mortgage  Association 

Secretary  of  Housing  and  Urban 

Assistant  Secretary  for 

HUD    317    Special  Assistant  to  the 

Development 

Administration 

Regional  Administrator-  Regional 

HUD    419    Special  Assistant 

HUD    190    Special  Assistant  to  the 

Housing  Commissioner,  Region  V, 

(Speech  Writer)  to  the  Assistant 

Deputy  Assistant  Secretary  for 

Chicago,  IL 

S€K:retary  for  Public  Affairs 

Multifamily  Housing  Programs 

HUD    323    Executive  Assistant  to 

HUD    420    Secretary's 

HUD    192     Special  Assistant  to  the 

the  Assistant  Secretary  for  Housing 

Representative  (Rocky  Mountain)  to 

Secretary  of  Housing  and  Urban 

HUD    328    Deputy  Assistant 

the  Deputy  Secretary 

Development 

Secretary  for  Public  Affairs  to  the 

HUD    421    Assistant  Director  to  the 

HUD    193    Deputy  General  Counsel 

Assistant  Secretary  for  Public 

Director,  Executive  Secretariat, 

(Finance  and  Regulations)  to  the 

Affairs 

Office  of  Administration 

General  Counsel 

HUD    335    Deputy  Assistant 

HUD    425    Director,  Office  of 

HUD    195    Special  Assistant  to  the 

Secretary  for  Economic 

Resident  Initiatives  to  the  Assistant 

Deputy  Assistant  Secretary  for 

Development  to  the  Assistant 

Secretary  for  Public  and  Indian 
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Housing 

HUD  428  Special  Assistant  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing 

HUD    431     Secretary's 

Representative  (Great  Plains)  to  the 
Deputy  Secretary 

HUD    432    Regional  Administrator/ 
Regional  Housing  Commissioner, 
Rt^gion  X.  Seattle,  WA,  to  the  Senior 
Advisor  and  Assistant  to  the 
Secretary  for  Field  Management 

HUD    437     Special  Assistant  to  the 
Assistant  Secretary  for  Public 
Affairs,  Office  of  Press  Relations 

HUD    438    Director.  Hospital 
Mortgage  Insurance  Staff  to  the 
Associate  General  Deputy  Assistant 
Secretary,  Office  of  the  Assistant 
Secretary  for  Housing-Federal 
Housing  Commissioner 

HUD    441     Deputy  Assistant 
Secretary  for  Policy  Development  to 
tlie  Assistant  Secretary  for  Policy 
Development  and  Research 

HUD    445     Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Economic  Development 

HUD    446     Senior  Intergnvemmental 
Relations  Officer  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Relations 

HUD    447     Special  Assistant  to  the 
Assistant  Secretary  for 
Administration 

HUD    448     Special  Assistant  to  the 
Assistant  Secretary  for 
Administration 

HUD    449    Legislative  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Legislation.  Office  of  Congressional 
and  Intergovernmental  Relations 

HUD    450    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Federal  Relief— South  Uade  County 
(Miami.  FL) 

HUD    451     Special  Assistant  for 
Labor  Relations  to  the  Secretary  of 
Housing  and  Urban  Development 

HUD     452     Deputy  Director.  Special 
Actions  Office  to  the  Director, 
Special  Actions  Office 

HUD    453     Executive  Assistant  to 
the  Director.  Office  Federal  Housing 
Enterprise  Oversight 

HUD     454     Staff  Assistant  to  the 
Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Federal 
Relief— South  Dade  County.  Florida 

HUD    455     Deputy  Assistant 

Secretary  for  Multifamily  Housing 
Programs  to  the  Assistant  Secretary 
for  Housing 

HUD  456  Legislative  Assistant  to 
the  Deputy  Assistant  Secretary  for 
Legislation 

HUD    457     Staff  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Federal  Relief  (South  Dade  County) 


HUD     458     Special  Assistant  to  the 
Assistant  Secretary  for 
Administration 

HUD    460    Staff  Assistant  to  the 
Assistant  Secretary  for 
Administration 

HUD    461     Special  Assistant  to  the 
Chief  Financial  OfBcer 

HUD     462     Staff  Assistant  to  the 
Assistant  Secretary  for 
Administration 

HUD    463    Special  Projects  Officer 
to  the  Director.  Special  Actions 
Office 

HUD    464     Special  Projects  Officer 
to  the  Director,  Special  Actions 
Office,  Office  of  the  Assistant 
Secretary  for  Administration 

HUD    465     Special  Projects  Officer 
to  the  Director,  Special  Actions 
Office,  Office  of  the  Assistant 
Secretary  for  Administration 

HUD    466     Director,  Special  Actions 
Office  to  the  Secretar> 

HUD    467     Staff  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Economic  Development,  Office  of 
the  Assistant  Secretary  for 
Community  Planning  and 
Development 

HUD    468     Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Economic  Development,  Office  of 
Community  Planning  and 
Development 

HUD    469    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Economic  Development.  Office  of 
Community  Planning  and 
Development 

HUD    470     Staff  Assistant  (Typing) 
to  the  General  Counsel 

HUD    471     Special  Projects  Officer 
to  the  Regional  Administrator- 
Regional  Housing  Commissioner, 
Region  I.  Boston.  MA 

HUD     472     Deputy  Assistant 
Secretary  for  Congressional 
Relations  to  the  Assistant  Secretary 
for  Congressional  and 
Intergovernmental  Relations 

HUD    473     Special  Assistant  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development 

HUD    474     Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Distressed  and  Troubled  Housing 

HUD    475     Staff  Assistant  to  the 
Chief  Financial  Officer 

HUD    476    Special  Projects  Officer 
to  the  Director,  Special  Actions 
Office 

HUD     477     Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Distressed  and  Troubled  Housing 

HUD     478     Special  Projects  Officer 
to  the  Regional  Administrator- 
Regional  Housing  Commissioner, 
Region  VI,  Fort  Worth,  TX 


HUD    480    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Distressed  and  Troubled  Housing 

HUD    481     Special  Projects  Officer 
to  the  Director,  Special  Actions 
Office 

HUD    482    Special  Projects  Officer 
to  the  Director,  Special  Actions 
Office 

HUD    483    Special  Assistant 

(Advance/Security)  to  the  Director, 
Executive  Scheduling 

HUD    485     Special  Assistant 
(Advance)  to  the  Assistant  Secretary 
for  Administration,  Office  of 
Executive  Scheduling 

HUD    486    Director,  Policy  and 
Planning  Division  to  the  Director, 
Office  of  Distressed  and  Troubled' 
Housing  Recovery 

HUD    487     Staff  Assistant  (Advance) 
to  the  Assistant  Secretary  for 
Administration,  Office  of  Executive 
Scheduling 

HUD    488    Special  Assistant  to  the 
Director,  Office  of  Distressed  and 
Troubled  Housing  Recovery 

HUD    489    Special  Assistant  to  the 
Deputy  Assistant  Secretary  for 
Distressed  and  Troubled  Housing 

HUD    490     Special  Advisor  to  the 
Assistant  Secretary  for  Community 
Planning  and  Development 

HUD    491     Deputy  Assistant 
Secretary  for  Planning  to  the 
Assistant  Secretary  for  Community 
Planning 

21 3.3389    National  Mediation  Board 

NMB     52    Confidential  AssistEmt  to  a 

Board  Member 
NMB     53     Confidential  Assistant  to  a 

Board  Member 
NMB     54     Confidential  Assistant  to 

the  Chairman 

213.3391     Office  of  Personnel 
Management 

OPM     7     Deputy  Director  to  the 

Director,  Office  of  Congressional 

Relations 
OPM     62     Confidential  Assistant  to 

the  Director.  Office  of  Personnel 

Management 
OPM     63    Confidential  Assistant  to 

the  Director,  Office  of  Congressional 

Relations 
OPM     64     Director  of  Program 

Management  to  the  Chief  of  Staff 
OPM     65     Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM     66     Special  Assistant  to  the 

Direcior  of  Congressional  Relations 
OPM     67     Executive  Assistant  to  the 

Deputy  Director,  Office  of  Personnel 

Management 
OPM     68    Deputy  Director,  Office  of 

Communications  to  the  Director. 


Office  of  Communications 
OPM    69    Special  Assistant  to  the 

Director  of  Communications 
OPM     70    Confidential  Assistant 

(Office  Automation)  to  the  Director, 

Office  of  Personnel  Management 
OPM     71     Special  Assistant  to  the 

Director,  Office  of  Congressional 

Relations 
OPM     72    Director  of  International 

Affairs  to  the  Director,  Office  of 

Personnel  Management 
OPM    73    Public  Affairs  Specialist 

to  the  Deputy  Director,  Office  of 

Comm  unications 
OPM     74    Public  Affairs  Specialist 

to  the  Deputy  Director,  Office  of 

Communications 
OPM     75     Policy  Analyst  to  the 

Director  of  Policy 
OPM     76     Speech  Writer  to  the 

Director,  Office  of  Communications 

2 1 3.3392  Federal  Labor  Relations 
Authority 

FLRA    5    Executive  Assistant  to  a 

Member 
FLRA     7    Confidential  Assistant  and 

Public  Information  Specialist  to  the 

Chairman 
FLRA     13    StaffAssistanttothe 

General  Counsel 
FLRA     14    Executive  Assistant  to  the 

General  Counsel 

213.3393  Pension  Benefit  Guaranty 
Corporation 

PBGC    6    Confidential  Assistant  to 

the  Executive  Director 
PBGC     7    Assistant  Executive 

Director  for  Legislative  Affairs  to 

the  Executive  Director 
PBGC     1 1     Special  Assistant  to  the 

Deputy  Executive  Director  and 

Chief  Financial  Officer 
PBGC    12    StaffAssistanttothe 

Deputy  Executive  Director 
PBGC     14     Special  Assistant  to  the 

Deputy  Executive  Director  and 

Chief  Financial  Officer 

213.3394  Department  of  Transportation 

DOT    20    Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs 
DOT    55     Senior  Congressional 

Liaison  Officer  to  the  Director  of 

Congressional  Affairs 
DOT    61     Special  Assistant  to  the 

Deputy  Secretary  of  Transportation 
DOT    69    Director.  Office  of  Public 

Affairs,  to  the  Administrator, 

Federal  Railroad  Administration 
DOT     100    Chief,  Consumer 

Information  Division  to  the 

Director.  Office  of  Public  and 

Consumer  Affairs 
DOT     105     StaffAssistanttothe 

Administrator.  Federal  Highwray 


Administration 
DOT    123    Intergovernmental 

Relations  Officer  to  the  Director. 

Office  of  the  Intergovernmental  and 

Consimier  Affairs 
DOT     127     Special  Assistant  to  the 

Assistant  Secretary  for  Budget  and 

Programs 
DOT    128    Special  Assistant  to  the 

Deputy  Administrator,  Federal 

Highway  Administration 
DOT     129     Special  Assistant  to  the 

General  Counsel 
DOT     141     Special  Assistant  to  the 

Secretary  of  Transportation 
DOT    142     Intergovernmental 

Relations  Officer  to  the  Director, 

Intergovernmental  and  Consumer 

Affairs 
DOT    147    Special  Assistant  to  the 

Assistant  to  Secretary  and  Director 

of  Public  Affairs 
DOT    151     Director  of  Technology 

Deployment  to  the  Deputy  Secretary 

of  Transportation 
EKDT    202    Special  Assistant  to  the 

Administrator,  Federal  Highway 

Administration 
DOT    226    Special  Assistant  to  the 

Maritime  Administrator 
DOT    235    Special  Assistant  for 

5>cheduling  and  Advance  to  the 

Secretary  of  Transportation 
DOT    254     White  House  Liaison  to 

the  Chief  of  Staff 
DOT    257     Deputy  Director  of  Public 

Affairs  to  the  Assistant  to  the 

Secretary  and  Director  of  Public 

Affairs 
DOT    271     Special  Assistant  to  the 

Administrator  Federal.  Aviation 

Administration 
DOT    272     Special  Assistant  to  the 

Director,  Small  and  Disadvantaged 

Business  Utilization 
DOT    274    Special  Assistant  to  the 

Associate  Director  for  Media 

Relations  and  Special  Projects 
DOT    279    Associate  Director  for 

Speechwriting  and  Research  to  the 

Assistant  to  the  Secretary  and 

Director  of  Public  Affairs 
DOT    287     Scheduling  Assistant  to 

the  Special  Assistant  for  Scheduling 

and  Advance,  Office  of  the 

Secretary 
EXDT    292     Intergovernmental 

Liaison  Officer  to  the  Director  of 

Intergovernmental  Affairs 
DOT    294    Special  Assistant  to  the 

Associate  Deputy  Secretary 
DOT    296    Special  Assistant  to  the 

Deputy  Administrator,  Maritime 

Administration 
DOT    313    Director,  Office  of  Public 

and  Consumer  Affairs  to  the  Deputy 

Administrator,  National  Highway 

Transportation  Safety 

Administration 


DOT    316     Special  Assistant  to  the 

Assistant  Secretary  for 

Transportation  PoUcy 
DOT    317    Deputy  Assistant 

Administrator  for  Government  and 

Industry  Affairs  to  the  Assistant 

Administrator  for  Government  and 

Industry  Affairs,  Federal  Aviation 

Administration 
DOT    320    Special  Assistant  to  the 

Secretary  of  Transportation 
DOT    324     Scheduling  Assistant  to 

the  Special  Assistant  for  Scheduling 

and  Advance 
DOT    338    Special  Assistant  to  the 

Deputy  Administrator,  Federal 

Highway  Administration 
DOT    341    Congressional  Liaison 

Officer  to  the  Director,  Office  of 

Congressional  Affairs 
DOT    347     Special  Assistant  for 

Scheduling  to  the  Special  Assistant 

for  Scheduling  and  Advance 
EXDT    349     Special  Assistant  to  the 

Associate  Administrator  for  Motor 

Carriers,  Federal  Highway 

Administration 
DOT    351     Special  Assistant  to  the 

Deputy  Secretary 
DOT    352    Regional  Administrator, 

Region  11,  New  York,  N.Y.  to  the 

Deputy  Administrator,  Federal 

Transit  Administration 

213.3395  Federal  Emergency 
Management  Agency 

FEMA    46    Special  Assistant  to  the 

Associate  Director,  State  and  Local 

Programs  and  Support  Directorate 
FEMA    52    Supervisory  Public 

Affairs  Specialist  to  the  Director. 

Federal  Emergency  Management 

Agency 
FEMA     53     Policy  Advisor  to  the 

Director.  Federal  Emergency 

Management  Agency 

213.3396  National  Transportation 
Safety  Board 

NTSB     1     Special  Assistant  to  a 

Member 
NTSB    2     Secretary  (Typing)  to  the 

Chairman,  National  Transportation 

Safety  Board 
NTSB     25     Special  Assistant  to  a 

Board  Member 
NTSB    30    Confidential  Assistant  to 

the  Chairman 
NTSB    31    Confidential  Assistant  to 

a  Board  Member 
NTSB    34    Confidential  Assistant  to 

a  Board  Member 
NTSB    92    Director,  Office  of 

Congressional  and 

Intergovernmental  Relations  to  the 

Chairman 
NTSB    102    Special  Assistant  to  a 

Board  Member 
NTSB    105    Special  Assistant  to  the 
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213.3397    Federal  Housing  Finance 
Board 

FHFB     2    Special  Assistant  to  the 
Board  Director 

Authority:  5  U.S.C  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp..  P.218 

Office  of  Personnel  Management 

LorraiiM  A.  GrMB. 

Depu  ty  Director. 

(FR  Doc.  94-24166  Filed  9-30-©4;  8:45  am) 

■nuNQ  coof  cm-ai-^ 


Excepted  Services 

AGENCY:  Uffice  of  Fersonnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placml  or  revoked  under  Schedules  A 
and  B.  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff.  (202)  606-0940. 
SUPPLEMENTARY  INFORMATKDN:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  September  9.  1994  (59 
FR  46275).  Individual  authorities 
established  or  revoked  under  Schedules 
A  and  B  and  established  under 
Schedule  C  between  August  1  and 
August  31,  1994,  appear  in  the  listing 
below.  Further  notice  will  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30,  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  August 
1994. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  August 
1994. 

Schedule  C 

Corporation  for  National  and 
Community  Service 

Senior  Policy  Advisor  to  the 
Executive  Vice  President  and  Managing 
Director,  Corporation  for  National  and 
Community  Service.  Effective  August 
11,  1994. 

Executive  Assistant  to  the  Vice 
President/Director.  Domestic  Volunteer 
Service  Programs,  Corporation  for 
National  and  Community  Services. 
Effective  August  22.  1994. 


r,xc<  iiiive  Assistant  to  tOe  Senior 
Counsellor  to  the  Chief  Executive 
Oflicer,  Corporation  for  National  and 
Community  Services.  Effective  August 
22.  1994. 

Special  Assistant  to  the  Director  of 
Public  Affairs.  Corporation  for  National 
and  Community  Services.  Effective 
August  22.  1994. 

Legislative  Officer  to  the  Director. 
Congressional  and  Intergovernmental 
Affairs.  Effective  August  22, 1994. 

Department  of  Agriculture 

Staff  Assistant  to  the  Administrator  of 
the  Fanners  Home  Administration. 
Effective  August  5,  1994. 

Staff  Assistant  to  the  Administrator, 
Fanners  Home  Administration.  Effective 
August  5.  1994. 

Special  Assistant  (Jackson,  MS)  to  the 
Administrator,  Fanners  Home 
Administration.  Effective  August  5, 
1994. 

Southeast  Area  Director  to  the  Deputy 
Administrator,  State  and  County 
Operations,  Agricultural  Stabilization 
and  Conservation  Service.  Effective 
August  11. 1994. 

Southwest  Area  Director  to  the 
Deputy  Administrator,  State  and  County 
Operations,  Agricultural  Conservation 
and  Stabilization  Service.  Effective 
August  18,  1994. 

Confidential  Assistant  to  the 
Administrator,  Rural  Development 
Administration.  Effective  August  19. 
1994. 

Department  ofConunerce 

Special  Assistant  to  the  General 
Counsel,  Office  of  the  General  Counsel. 
Effective  August  19.  1994. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Program 
Support,  Economic  Development 
Administration.  Effective  August  29. 
1994. 

Department  of  Defense 

Special  Assistant  to  the  Executive 
Director,  President's  Foreign 
Intelligence  Advisory  Board.  Effective 
Augmt  3, 1994. 

Secretary  (OA)  to  the  Deputy 
Assistant  Secretary  of  Defense  for  Public 
Affairs  (Information).  Effective  August 
3.  1994. 

Staff  Specialist  to  the  Principal 
Deputy  Assistant  Secretary  of  Defense 
for  Dual  Use  Technology  Policy  and 
International  Programs.  Effective  August 
10. 1994. 

Department  of  Education 

Special  Assistant  to  the  Assistant 
Secretary,  Office  of  Human  Resources 
and  Administration.  Effective  August 
10, 1994. 


Confidential  Assistant  to  the  Director, 
Scheduling  and  Briefing  Staff.  Effective 
August  16,  1994. 

Department  of  Energy 

Senior  Advisor  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
August  3,  1994. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  August  3, 
1994. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Efficiency  and  Renewable 
Energy.  Effective  August  26. 1994. 

Department  of  Health  and  Human 
Services 

Special  Assistant  (Speechwriting)  to 
the  Director  of  Speechwriting.  Effective 
August  22,  1994. 

Director  of  Communications  to  the 
Deputy  Assistant  Secretary  for  Public 
Affairs  (Policy  and  Strategy).  Effective 
August  23, 1994. 

Deportment  of  Housing  and  Urban 
Development 

Assistant  for  Congressional  Relations 
to  the  Deputy  Assistant  Secretary  for 
Congressional  Relations.  Effective 
August  1,  1994. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effective  August  8,  1994. 

Intergovernmental  Relations 
Specialist  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental 
Relations.  Effective  August  11,  1994. 

Department  of  the  Interior 

Staff  Assistant  to  the  Director,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement.  Effective  August  10,  1994. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Indian  Affairs.  Effective 
August  10,  1994. 

Special  Assistant  to  the  Deputy  Chief 
of  Staff,  Office  of  the  Secretary.  Effective 
August  10, 1994. 

Special  Assistant  to  the  Director, 
National  Biological  Survey.  Effective 
August  10,  1994. 

Department  of  Justice 

Secretary  (OA)  to  the  United  States 
Attorney,  District  of  Delaware.  Effective 
August  5,  1994. 

Deputy  Assistant  Attorney  General  to 
the  Assistant  Attorney  General,  Office  of 
Pobcy  Development.  Effective  August  8, 
1994. 

Confidential  Assistant  to  the  Deputy 
Attorney  General.  Effective  August  12, 
1994. 

Counsel  to  the  Deputy  Attorney 
General.  Effective  August  16.  1994. 

Staff  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Policy 
Development.  Effective  August  16, 1994. 


Special  Assistant  to  the  Deputy 
Attorney  General.  Effective  August  16, 
1994. 

Public  Affairs  Specialist  to  the 
Director,  Public  Affairs.  Effective 
August  26,  1994. 

Department  of  Labor 

Special  Assistant  to  the  Director, 
Women's  Bureau.  Effective  August  1, 
1994. 

Secretary.  U.S.  National 
Administrative  Office  to  the  Deputy 
Under  Secretary  for  International 
Affairs.  Effective  August  2.  1994. 

Secretary's  Representative  to  the 
Associate  Director.  Congressional  and 
Intergovernmental  Affairs.  Effective 
August  4,  1994. 

Special  Assistant  to  the  Assistant 
Secretary  for  Veterans  Employment  and 
Training.  Effective  August  11, 1994. 

Special  Assistant  to  the  Assistant 
Secretary,  Pension  and  Welfare  Benefits 
Administration.  Effective  August  25, 
1994. 

Department  of  the  Navy  (DOD) 

Staff  Assistant  to  the  Assistant 
Secretary  of  the  Navy  (Financial 
Management).  Effective  August  2.  1994. 

Department  of  State 

Special  Assistant  to  the  Assistant 
Secretary,  Bureau  of  International 
Narcotics  Matters.  Effective  August  1 1 , 
1994. 

Special  Advisor  to  the  Under 
Secretary  for  Global  Affairs.  Effective 
August  18, 1994. 

Department  of  the  Treasury 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  August  18, 1994. 

Policy  Advisor  to  the  Under  Secretary 
(Enforcement).  Effective  August  18, 
1994. 

Public  Affairs  Specialist  to  the 
Director,  Office  of  Public  Affairs. 
Effective  August  24,  1994. 

Export-Import  Bank  of  the  United  States 

Administrative  Assistant  to  the  Bank 
Director.  Effective  August  11, 1994. 

Administrative  Assistant  to  the  Chief 
of  Staff.  Effective  August  26, 1994. 

Federal  Communications  Commission 

Special  Assistant  (Public  Affairs)  to 
the  Chief,  Cable  Services  Bureau. 
Effective  August  19, 1994. 

Federal  Labor  Relations  Authority 

Staff  Assistant  to  the  Chairman. 
Effective  August  2, 1994. 

Federal  Maritime  Commission 

Counsel  to  the  Commissioner. 
Effective  August  26.  1994. 


General  Services  Administration 

Special  Assistant  to  the 
Administrator,  General  Services 
Administration.  Effective  August  5, 
1994. 

Special  Assistant  to  the  Regional 
Administrator,  Region  10,  Auburn, 
Washington.  Effective  August  24, 1994. 

National  Aeronautics  and  Space 
Administration 

Public  Affairs  Specialist  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  August  8, 1994. 

Office  of  Management  and  Budget 

Confident'!  il  Assistant  to  the  Deputy 
Director  for  Management.  Effective 
August  5,  1994. 

Confidential  Assistant  to  the 
Associate  Director  for  Human 
Resources.  Effective  August  26,  1994. 

Office  of  National  Drug  Control  Policy 

Confidential  Assistant  to  the  Director, 
Office  of  the  National  Drug  Control 
Pohcy.  Effective  August  11, 1994. 

Office  of  Science  and  Technology  Policy 

Research  Assistant  to  the  Director, 
Office  of  Science  Technology  and 
Pohcy.  Effective  August  3,  1994. 

Office  of  the  United  States  Trade 
Representative 

Confidential  Assistant  to  the  Assistant 
U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public 
Liaison.  Effective  August  23, 1994. 

Private  Sector  Liaison  to  the  Assistant 
U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public 
Liaison.  Effective  August  23. 1994. 

Congressional  Affairs  Specialist  to  the 
Assistant  United  States  Trade 
Representative  for  Congressional 
Affairs.  Effective  August  31, 1994. 

Small  Business  Administration 

Special  Assistant  to  the  Assistant 
Administrator  for  Women's  Business 
Ownership.  Effective  August  26,  1994. 

U.S.  Arms  Control  and  Disarmament 
Agency 

Confidential  Assistant  to  the  Assistant 
Director,  Multilateral  Affairs  Bureau. 
Effective  August  8,  1994. 

U.S.  International  Trade  Commission 

Staff  Assistant  to  the  Commissioner. 
Effective  August  3,  1994. 

Staff  Assistant  (Economics)  to  the 
Commissioner.  Effective  August  23. 
1994. 

Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  August  23. 
1994. 


Staff  Assistant  (Legal)  to  the 
Commissioner.  Effective  August  23, 
1994. 

Congressional  Liaison  to  the 
Chairman.  Effective  August  26. 1994. 

United  States  Information  Agency 

Program  Officer  to  the  Associate 
Director,  Bureau  of  Information. 
Effective  August  18, 1994. 

Authority:  5  U.S.C.  3301  and  3302:  E.O. 
10577.  3  CFR  1954-1958  Comp.,  p.218. 
Office  of  Personnel  Management. 
Lorraine  A.  Green. 
Deputy  Director. 

[FR  Doc.  94-24286  Filed  9-30-94;  8:45  ami 
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OFFICE  OF  PERSONNEL 

MANAGEMENT 

National  Partnership  Council  Meeting 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  announces  the 
eleventh  meeting  of  the  National 
Partnership  Council  (the  Council). 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act. 
TIME  AND  PtJ^CE:  The  Council  will  meet 
October  12,  1994, 1  p.m.,  in  the  OPM 
Conference  Center,  Room  1350,  at  the 
Office  of  Personnel  Management, 
Theodore  Roosevelt  Building,  1900  E 
Street,  NW.,  Washington.  DC  20415- 
0001.  The  conference  center  is  located 
on  the  first  floor. 

TYPE  OF  MEETING:  This  meeUng  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first -come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  OPM  to  obtain 
appropriate  accommodations. 
POINT  OF  CONTACT:  Douglas  K.  Walker, 
National  Partnership  Council,  Executive 
Secretariat,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
5315.  Washington.  DC  20415-0001. 
(202)  606-1000. 

SUPP1.EMENTARY  INFORMATION:  The 
Council  will  receive  reports  on  and 
discuss  activities  contained  in  its  work 
plan  for  calendar  year  1994,  Strategy  To 
Promote  Change,  which  was  adopted  at 
the  April  12, 1994,  meeting. 
PUBLIC  PARTICIPATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments  or 
recommendations.  Mail  or  deliver  your 
comment  or  recommendations  to  Mr. 
Douglas  K.  Walker  at  the  address  shown 
above.  Comments  should  be  received  bv 
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October  7.  in  order  to  be  considered  at 
the  October  12.  meeting. 

Office  of  Peraonnel  Management. 

lamM  B.  King, 

Director. 

|FR  Doc.  94-24287  Piled  9-30-94;  8  45  am) 
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Prtv.ity  Act  of  1974;  Amendment  to 
Existing  Notices  of  Systems  of 
Records 

agency:  Office  of  Personnel 
Management. 

ACnOH:  Notice  of  updates  to  existing 
systems  of  records. 

summary:  OPM  proposes  to  rescind 
routine  uses  recently  added  to  two 
existing  record  systems. 

DATES:  The  changes  will  become 
effective  without  further  notice  on  date 
of  pubhcation  of  this  notice  in  the 
Federal  Register  (October  3.  1994). 

AOOPESSCS:  Written  comments  should 
be  M'lit  to  C;.  Ronald  Tniewonhy,  Chief. 
Information  Policy  Branch,  Room  CHP 
500,  Plans  and  Policies  Division,  Office 
of  Information  Resources  Management, 
Administration  Croup,  Office  of 
Personnel  Management.  1900  E  Street 
ISIW..  Washington  DC  20415. 

F0«  FURTHER  INFORMATtON  COWTACT: 

Leslie  Cj-awford.  7m-QnH-«55Q. 

SUPPt-EMCKTARY  INFORMAT»OH:  On  June 
15.  1994,  the  Office  of  Personnel 
Management  (OPM)  pubUshed  changes 
to  four  existing  system  notices  (59  PR 
30817).  The  routine  uses  added  to  OPM/ 
Central-10  (Directory  of  Federal 
Executive  Institute  Alumni)  and  OPM/ 
Central-ll  (Presidential  Management 
Intern  Program  Records)  by  that 
publication  allowed  disclosure  of  names 
and  home  address  of  participants  and 
alumni  of  the  programs  to  other  program 
participants  and  alumni. 

It  has  been  determined  that  the 
Federal  Executive  Institute  already 
obtains  consent  for  disclosure  directly 
from  the  individuals  involved,  and  the 
Presidential  Management  Intern 
program  will  estabhsh  a  similar 
procedure  for  release  of  such  data. 
Therefore,  routine  uses  to  cover 
disclosure  of  the  information  are  not 
necessary,  and  routine  use  "m"  added 
to  OPM/Central-10  and  routine  use  "n" 
added  to  OPM/Central-1 1  are  hereby 
rescinded. 
Lorraine  A.  Green. 
Deputy  Director. 

IFR  Dot.  94-24288  Filed  9-30-94;  8:45  ami 
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SECURfTIES  AND  EXCHANGE 

COMMISSION 


(Releas*  No  34-34711;  Fl(«  No  SR-CBOE- 
94-^OJ 

S«lt-ReguIatory  Orrjanizations;  Notic* 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc..  Relating  to  Storage  of  Customer 
Account  Re«cord5 

September  23, 1994. 

Pursuant  to  Section  19(b)(ll  of  the 
Securities  Elxchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  7,  1994, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 

Statfm»'nl  iif  the  Tt'nns  of  Substance  of 
thf  l'rnjM»?««HJ  Rule  (.'hange 

Currently,  paragraph  (c)  of  CBOE  Rule 
9.8,  "Supervision  of  Accounts." 
provides  that  background  and  financial 
information  of  customers  who  have 
been  approved  for  options  transactions 
must  be  maintained  at  both  the  branch 
office  servicing  the  customer's  account 
and  at  the  principal  supervisory  office 
with  jurisdiction  over  the  branch  office. 
In  addition,  copies  of  options  customer 
account  statements  over  the  most  recent 
six  months  must  be  maintained  at  both 
the  branch  office  supervising  the 
accounts  and  at  the  principal 
supervisory  office  with  jurisdiction  over 
that  branch.  The  CBOE  proposes  to 
amend  CBOE  Rule  9.8(c)  and 
Interpretation  and  Policy  .03  to  enable 
members'  supervisory  offices  to 
maintain  certain  customer  account 
information  at  off-site  locations  as  long 
as  the  records  are  readily  accessible  and 
promptly  retrievable. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary.  CBOE,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


the  places  specified  in  Item  IV  below. 
The  sc!f-regulatory  organization  has 
prepan  J  summaries,  set  forth  in 
sectio'.->  (A),  (B).  and  (C)  below,  of  the 
most  s:  ;ruficant  aspects  of  such 
stateniLiUd. 
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(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposal  is  to  enable  supervisory 
offices  of  CBCS  members  to  store 
certain  customer  account  records  off- 
site.  CBOE  members  that  elect  to  do  so 
must  ensure  that  the  records  are  easily 
accessible  and  promptly  retrievable. 

Currently,  under  CBOE  Rule  9.8, 
background  and  financial  information 
about  customers,  as  well  as  copies  of 
customer  account  statements,  must  be 
maintained  at  the  branch  office  serving 
the  customer  and  at  that  branch's 
principal  supervisory  office.  The 
substance  of  this  rule  appears  uniformly 
in  the  rules  of  the  other  options 
exchanges  and  in  the  options  account 
rules  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"). 
According  to  the  CBOE,  on-site  storage 
in  major  financial  centers  is  expensive, 
and,  in  today's  market  environment, 
automated  and  secure  facilities  for  data 
storage  and  retrieval  make  it 
unnecessary  to  require  on-site  storage. 
The  CBOE  states  that,  given  those 
realities,  the  Options  Self-Regulatory 
Council  ("OSRC")  >  has  recommended 
that  record  retention  requirements  be 
relaxed  and  that  the  exchanges  and  the 
NASD  amend  their  rules  to  permit 
supervisory  offices  to  store  customer 
records  off-premises  as  a  matter  of 
routine  practice . * 

The  CBOE  concurs  with  the  OSRC's 
recommendation  and  oelieves  that  its 
proposal  will  afford  the  CBOE's 
members  the  opportunity  to  discharge 
their  supervisory  responsibilities  more 
efficiently  and  more  cost-effectively. 
Accordingly,  the  CBOE's  proposal 
amends  paragraph  (c)  and  Interpretation 
and  Policy  .03  of  CBOE  Rule  9.8  to 


'  The  OSRC.  which  was  craated  pursuant  to  a 
plan  submitted  by  the  options  exchanges  under 
Rule  17d-2  ("lyd-Z  plan")  under  the  Act.  includes 
representatives  from  each  of  the  registered  opttona 
exchanges  and  the  NASD.  The  17d-2  plan  was 
developed  by  the  exchanges  and  approved  by  the 
Commission  to  reduce  regulatory  duplication  and  to 
coordinate  solutions  to  options-related  sales 
practice  iaauea  cocnmon  to  firms  which  are 
members  of  tyro  or  naore  self-regulatory 
organizations. 

'  In  concection  with  the  OSRC's 
recommendation,  the  designated  options  examinii^ 
authorities,  including  the  CBOE,  have  committed  to 
periodic  examinationa  of  the  document  retention 
aj>d  supervisory  practices  of  firms  using  off-site 
storage  arrangements. 


enable  CBOE  members'  supervisory 
offices  to  use  off-premises  storage  for 
certain  of  ihe  customer  records  specified 
in  the  rules,  provided  the  records  are 
easily  accessible  and  promptly 
retrievable.  ^ 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  to 
protect  investors  and  the  public  interest. 

(B)  Self-Rfigulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solidfed 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  after  the  publication 
of  this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reason  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(a)  by  order  approve  such  proposed  rule 
chati)^,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
di.sapproved. 

IV.  Solicitation  of  CoDunents 

Interested  persons  are  invited  to 
.submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submi.ssions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  D.C.  20549.  Copies  of  the 


^Interpretation  and  Policy  .03  requires  member  to 
maintain,  at  the  principal  superxisory  office  with 
jurisdiction  over  the  office  servicing  a  customer's 
account,  information  to  permit  review  of  each 
customer's  account  to  dstc-mine  (i)  the 
compatibility  of  options  transactions  with 
investment  ol»jectives  and  with  the  types  of 
Irsnsaclions  for  which  the  account  was  approved; 

(2)  the  size  and  frequency  of  options  transactions; 

(3)  conun:&s:on  activity  in  the  account;  (4)  profit  or 
loss  In  the  account;  (5)  undue  concentration  in  any 
options  class  or  classes  and  (6)  compliance  with  the 
provisions  of  Regulation  T  of  the  Federal  Reserve 
Bc«rd. 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  24, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  •♦ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  IDoc,  94-24301  Filed  9-30-94;  8:45  am) 
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Seff-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing;  Chicago  Stock  Exchange, 
Incorporated 

September  27, 1994. 

The  above  named  national  securities 
exchange  has  filed  appfication  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Sertion 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 
Boise  Cascade 
Preferred  Stock  Dep.  Sh.  (1/10  Pfd.  E,  No 
Par  Value  (File  No.  7-12994) 
Sunamerica.  Inc. 
Preferred  Stock  Dp.  Sh.  (1/100  PFP)  o  Par 

Value  S.IO  (File  No.  7-129951 
USX  Corp. 
Preferred  Stock  Cum.  Conv.  Pfd.,  No  Par 
Value  (File  No.  7-12996) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  19,  1994, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 


Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secrfiary. 

IFR  Doc.  94-24306  Piled  9-30-94;  8  45  ami 
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n?  CFR  200.3O-3(a)(12)  (1993). 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  NotJc«  and  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

September  27,  1994. 

The  above  na;ned  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
12(0{1)(B)  of  the  Securities  Exchange 
Act  of  1934  ana  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

AmaxGold,  Inc. 
S3  75  Ser.  B  Conv.  Pfd.  Slk.,  Sl.OO  Par 
Value  (File  No.  7-12970) 
Americas  Income  Trust,  Inc. 
Common  Stock,  No  Par  Value  (File  .Nk)  7- 
12971) 
Apartment  Investment  &  Management  Co. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
12972) 
Bush  Industries.  Inc. 
Class  A  Common  Stock.  $.10  Par  Value 
(File  No  7-12973) 
Chiigener  S.A. 

American  Depositary  Shares  (rep.  4  shs. 
Common  Without,  Par  Value  (File  No  7- 
12974) 
Coming  Delaware,  L.V. 
Conv  Mon.  hicome  Pfd.  Shs.  (MIPS)  (File 
No.  7-12975) 
Dominion  Resources  Black  Resources  Trust 

Trust  Units  (File  No.  7-12976) 
Emboteiladora  Andina  S  A. 
American  Depositary  Shares  (rep.  6 
Common  Shares,  Without  Par  Value  (File 
No.  7-12977) 
Freeport  McMoran  Copper  &  Gold 
Depositary  Shares  (rep.  .025  of  a  sh.  of 
Silver-Din.  Pfd.,  $10.00  Par  Value  (File 
No.  7-12978) 
Greenbrier  Compwnies.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-12979) 
Greenvtrich  Street  Municipal  Fund,  Inc. 
Common  Stock,  $001  Par  Vahie  (File  No. 
7-12980) 
Grupo  Elektra  S.A.  De  CV. 


-.mof: 
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Global  Depositary  Shares  (rep.  2  Ord. 
Partlc.  Ctfs.)  (File  No.  7-12981) 
GrupoSidek.  S.A.  DeCV. 
Ser.  L  American  Depositary  Shares  (rep.  4 
»h.  Ser.  L  Common  Stock,  No  Pax  Value 
(File  No.  7-12982) 
Istituto  Nazionale  Delle  Assicurazioni  SPA 
American  Depositary  Shares  (r*p.  10  Ord 
Shs..  Lit.  1,000  Par  Value)  (File  No.  7- 
12983) 
Labortorio  Chile  S.A. 
American  Depositary  Shares  (rep.  20  sh. 
Common  Stock.  Without  Par  Value  (File 
No.  7-12984) 
Nokia  Corp. 
American  Depositary  Shares  (rep.  Vj  of  a 
Pfd.  Sh..  FIM  20  Par  Value  (File  No.  7- 
12985) 
Paragon  Croup.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
12986) 
Penelec  CapiUl  LP. 
98  ^/«%  Cum.  Mon.  Income  Pfd.  Shs. 
(MIPS)  (File  No.  7-12987) 
UAL  Corp. 
Depositary  Shares  (rep.  1/1000  sh.  of 
12V,%  Ser  B  Pfd.  Stock)  (File  No.  7- 
12988) 
Vastar  Resources,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-12989) 
Enzo  Biochemical,  Inc. 
Common  Slock,  $.01  Par  Value  (File  No.  7- 
12990) 
Cardinal  Health,  Inc. 
Common  Shares.  Without  Par  Value  (File 
No.  7-12991) 
L.SB  Industries,  Inc. 
Common  Stock,  $10.00  Par  Value  (File  No. 
7-12992) 
Newbridge  Network  Corp. 
Common  Stock.  Without  Par  Value  (File 
No.  7-12993) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  19.  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  N.W.,  Washington,  D.C. 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  J 

fonathan  G.  Kalz. 
Secrvtaxy 

(FR  Doc.  94-24307  Filed  9-30-94;  8:45  ami 
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[neleas«  No.  34-04710;  File  No.  SR-PSE- 
94-25) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange,  Inc..  Relating  to  the 
Extension  of  the  Lead  Market  Maker 
System  Pilot  Program 

September  23,  1994. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  September  9. 1994. 
the  Pacific  Stock  Exchange,  Inc.  ("FSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  projxjsed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Kult-  Change 

Commentary  .01  to  PSE  Rule  6.82. 
"Lead  Market  Maker  Pilot  Program," 
states  that  the  FSE's  Lead  Market  Maker 
("LMM")  system  pilot  program  will 
expire  on  September  30,  1994.  The  PSE 
proposes  to  amend  Commentary  .01  to 
extend  the  Exchange's  LMM  system 
pilot  program  through  September  30, 
1995. 

The  text  of  the  proposed  rule  change 
is  available  at  the  PSE  and  at  the 
Commission. 

II.  fJelf-ReguIatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  fV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose. 

On  January  17,  1990.  the  Commission 
approved  the  PSE's  LMM  system  on  a 
pilot  basis.'  Previously,  the  Commission 
has  approved  Exchange  requests  for 
extension  of  the  pilot  program, ^  which 
is  set  to  expire  on  September  30,  1994.' 
The  PSE  submitted  pilot  program 
reports  to  the  Commission  on 
September  18,  1992,  and  on  July  26, 
1993.  In  addition,  on  April  20.  1994,  the 
Exchange  withdrew  several  pending 
rule  filings  relating  to  the  LMM  program 
and  did  so  with  the  intention  of 
resubmitting  a  consolidated  filing  at  a 
later  date.*  At  this  time,  the  PSE  is 
considering  additional  rule  changes  to 
be  included  in  the  consolidated  filing. 
Therefore,  the  Exchange  proposes  to 
amend  its  rules  to  extend  the  LMM  pilot 
program  through  September  30,  1995.  in 
order  to  provide  additional  time  for 
evaluation  of  the  LMM  program  in  Jight 
of  any  changes  that  may  be  approved 
within  the  next  year. 

(b)  Basis. 

The  FSE  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5).  in 
particular,  in  that  it  will  promote  just 
and  equitable  principles  of  trade  and 
contribute  to  the  protection  of  investors 
and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others. 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  or 
received. 


>  See  Securities  Exchange  Act  Release  No.  27631 
(January  17.  1990).  55  FR  2462  (January  24.  1990). 

'5ee  Securities  Exchange  Act  Release  Nos.  33854 
(April  1.  1994).  59  FR  16873  (April  8.  1994)  ("April 
1994  Pilot  Approval  Order"):  31063  (August  21. 
1992).  57  FR  39255  (August  28.  1992);  and  31635 
(December  22.  1992).  57  FR  62414  (December  30. 
1992). 

'  See  April  1994  Pilot  Approval  Order,  supra  note 
3. 

*  See  Letter  from  David  P.  Semak.  Vice  President. 
Regulation.  PSE.  to  Sharon  M.  Lawson,  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  dated  April  20. 1994  (withdrawing 
File  Nos.  SR-PSE-91-08.  SR-PSE-92-35.  SR-PSE- 
92-36.  and  SR-PSE-93-16). 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CoQunissioD  Actioa 

The  PSE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposal  to  extend  the  LMM  pilot 
program  through  September  30,  1995.  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder,  and,  in  particular,  the 
requirements  of  Section  6.»  The 
Commission  concludes,  as  it  did  in 
approving  the  LMM  pilot  program,  that 
the  pilot  program  may  enhance  the 
market  making  mechanism  on  the  PSE, 
thereby  improving  the  markets  for  listed 
options  on  the  Exchange.  Specifically, 
the  Commission  believes  that  the  LMM 
pilot  mriv  improve  the  PSE's  market 
making  cdpabilities  by  creating  long- 
term  commitments  to  options  classes. 
Moreover,  the  pilot  program  will 
continue  with  adequate  due  process 
safegtiards  in  the  LMM  selection  and 
termination  procedures  and  will  retain 
procedures  that  prevent  the  misuse  of 
material  non-public  LMM  information 
by  either  an  LMM  or  a  broker-dealer 
affiliated  with  an  LMM.  The 
Commission  notes,  however,  that  before 
the  pilot  program  can  be  approved  on  a 
permanent  basis,  the  PSE  must  provide 
the  Commission  with  a  report  on  the 
operation  of  the  pilot  program. 

Specifically,  before  requesting 
permanent  approval  or  further  extension 
of  the  pilot  program  the  PSE  must 
submit  a  pilot  program  report  by  June 
1995  that  addresses:  (1)  v.bother  there 
have  been  any  complaints  regarding  the 
operation  of  the  pilot;  (2)  whether  the 
PSE  has  taken  any  disciplinary  or 
performance  action  against  any  member 
due  to  the  operation  of  the  pilot;  (3)  the 
number  of  LKLMs  involved  in  the  pilot; 
(4)  the  extent  to  which  the  pilot  has 
been  used  on  the  PSE;  (5)  whether  the 
PSE  has  terminated  or  replaced  an  LMM 
and  the  reasons  therefore;  (6)  the  impact 
of  the  pilot  on  the  bid/ask  spreads, 
depth  and  continuity  in  PSE  options 
markets;  and  (7)  whether  the  PSE  has 
taken  any  action  or  there  have  been  any 
compl-iints  against  LMMs  or  associated 
broker-dealers  relating  to  improper 
activity  as  a  result  of  LMM  affiliations 
with  upstairs  firms. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register  because  the  PSE  has 
not  indicated  that  there  have  been  any 


problems  associated  vn\h  the  operation 
of  the  LMM  system  pilot  program  and 
because  the  Commission  has  not 
received  any  adverse  comments 
concerning  the  pilot  program.  In 
addition,  the  Commission  believes  good 
cause  exists  to  approve  the  extension  of 
the  LMM  pilot  program  on  an 
accelerated  basis  in  order  to  allow  the 
pilot  program  to  continue 
uninterrupted.  The  Commission 
believes,  therefore,  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereoi  with  the 
Secretary,  Secinities  and  Exchange 
Commission,  450  Fifth  Street  N\V., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  they  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
cupying  at  the  principal  office  of  the 
ab*)vo-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  24, 1994. 

It  is  tlierefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act,e  that  the 
proposed  rule  change  (SR-PSE-94-25) 
Is  approved  on  an  accelerated  basis, 
and,  accordingly,  that  the  LMM  pilot 
program  is  extended  until  September 
30,  1995. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  R  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-24302  Filed  9-30-94;  8;45  am) 
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[Release  No.  34-34712;  International  Series 
netease  No.  717;  File  No.  SR-PMLX-93-13J 

Self-Regulatory  Organizations;  Orxter 
Approving  Proposed  Rule  Change  aruJ 
Notice  of  Fifing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
Ho.  3  to  the  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  Modifications  of  the 
Position  and  Exercise  Limits  for 
Foreign  Currency  Options 

September  23.  1994. 

On  March  29,  1993,  the  Philadelphia 
Stock  Exchange,  Inc.  ('PHLX"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder.2  a  proposal  to  amend  PHIJ( 
Rules  1001,  "Position  Limits",  and 
1002,"  "Exercise  Limits,"^  to  increase 
the  position  and  exercise  limits  for 
foreign  currency  options  ("FCOs ')  from 
100.000  contracts  to  150,000  contracts 
for  FCOs  with  annual  trading  volume  of 
at  least  3,500.000  contrac-ts,  based  on 
the  previous  year's  trading  volume.-* 

'  15  U.S.C.  §78s(bHl)  (1988). 
'  17  CFR  240.19b-4  (1993). 
'  Position  lim;»s  impose  a  reiiing  on  the  m.-mber 
of  option  contracts  in  each  class  on  the  sam^  side 
of  the  market  (i  e  .  aggregatmg  long  calls  a.nd  short 
puts  or  long  puts  ajid  short  calls)  that  can  be  held 
or  written  by  an  investor  or  group  of  investors 
acting  in  concert.  E.xerc;se  limits  prohibit  an 
invBitor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  •  specified  number  of  put«  or 
calls  in  a  particLiLar  class  within  fiveco.nseculive 
business  days.  Throughout  this  approval  order,  the 
terms  "position  limits"  or  "limits"  will  be  us4'd  to 
refer  to  both  position  and  exerciae  li.-nits. 

<  On  July  19.  1994.  the  FHLX  amended  its 
proposal  to  establish  an  KCO  position  limit  of 
150,000  contracts  for  PCO«  with  annual  trading 
volume  of  at  least  4.000.000  contracU.  See  Letter 
from  Gerald  D.  OConneil.  Rrsf  Vice  President 
Regulation  and  Trading  Operations,  PHLX.  to 
Michael  Walinsk-is,  Branch  Chief,  Options 
Regulation,  Division  of  Market  Regulauon 
("Division").  Commission,  dated  )uly  19,  1994 
("Amendment  No.  1  ')  In  addition,  the  PHLX 
submitted  information  concerning  the 
implementation  and  effective  date  of  the  p.^opxissL 
See  Letter  from  Edith  Haiiahan,  Attorney,  Market 
Surveillance.  PHLX.  to  Richard  Zack,  Branch  Cliief. 
Options  Bra.nch,  Division.  Corrmission.  dated  July 
27.  1<«3  ("July  27  Letter").  On  July  26.  1994.  the 
PHLX  amended  the  proposal  to  provide  that  FCOs 
with  annual  trading  volume  of  3.500.IX)0  contracU 
would  be  eligible  for  e  position  limit  of  150.000 
contracts  and  to  indicate  that  the  PHLX  plans  a  one 
time  immediate  review  to  implement  trie  higher 
position  limit  for  RX)s  which  meet  the  annual 
trading  volume  requirement.  See  Letter  from  Gerald 
D.  O'ConneU.  First  Vice  President.  Regulation  and 
Trading  Operations,  PHLX,  to  Michael  Walinikas. 
Branch  Chief.  Options  Regulation,  Division. 
Commission,  dot«d  July  26, 1994  ("Amendment  No. 
2").  On  September  22, 1994,  the  PHLX  amended  iu 
proposal  to  revise  the  effective  date  of  a  change  to 
a  lower  FCX3  position  limiL  Specifically,  if  the 
PHLX's  beginning-of-the-year  review  of  PCO  trading 
volume  indicates  that  the  poaitkui  limit  for  an  FCO 
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Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  August  18.  1994.' 
No  comments  were  received  on  the 
proposal. 

Currently,  PHLX  Rule  1001 
establishes  a  position  limit  of  100,000 
contracts  for  FCOs  traded  on  the  PHLX. 
The  PHLX  proposes  to  amend  Exchange 
Rules  1001  and  1002  to  increase  the 
position  and  exercise  limits  for  FCOs. 
including  cross-rate  FCOs.*  Specifically, 
under  proposed  Commentary  .05(b)  to 
PHLX  rule  1001 .  the  PHLX  proposes  tq 
establish  a  position  limit  of  150.000 
contracts  for  FCOs  with  annual  trading 
volume  of  at  least  3.500.000  contracts, 
based  upon  the  previous  year's  volume 
At  the  beginning  of  each  calendar  year, 
the  PHLX  will  review  FCO  volume 
information  from  the  previous  year  to 
determine  which  limit  will  apply:  a 
higher  limit  will  be  effective  on  the  date 
set  by  the  Exchange,  and  a  lower  limit 
will  take  effect  on  the  Monday  following 
the  mid-month  June  expiration.  If  the 
PHLX's  beginning-of  the-year  FCO 
trading  volume  review  indicates  that  the 
position  limit  for  an  FCO  must  be 
lowered  from  150.000  contracts  to 
100.000  contracts,  the  PHLX  will 
promptly  notify  FCO  participants  that 
the  lower  limit  will  be  effective  for  all 
series  in  that  option  on  the  Monday 
following  the  mid-month  June 
expiration,  and  FCO  participants  will  be 
required  to  comply  with  the  lower 
limit.'  In  addition,  the  PHLX's  Market 
Surveillance  Department  plans  to 
monitor  trading  volume  on  a  monthly 
basis,  so  that  FCOs  will  be  eligible 
immediately  for  a  higher  position  limit 
when  annual  trading  volume,  as 
measured  from  the  t>Rginning  of  the 
calendar  year,  exceeds  the  levels 
established  in  the  proposal. 

In  order  to  implement  the  proposal 
prior  to  the  end  of  1994,  the  PHLX  plans 
to  conduct  a  one  time  review  of  FCO 
volume,  calculating  volume  for  the  12- 
month  period  immediately  preceding 
approval  of  the  proposal,  so  that  FCOs 
with  annual  trading  volume  during  that 
period  of  at  least  3.500.000  contracts 
will  be  eligible  for  the  150.000-contract 


limit  immediately  after  approval  of  the 
proposal."  The  PHLX  states  that  for  the 
12-month  period  from  September  1993- 
August  1994,  the  Deutsche  mark  and  the 
French  franc  would  qualify  for  the 
higher  limit.' 

The  PHLX  notes  that  the  Exchange's 
exercise  limits  are  established  by 
reference  to  position  limits,  so  that  any 
increase  in  position  limits  will  also 
increase  exercise  limits.  Accordingly, 
the  PHLX  proposes  to  amend  Exchange 
Rule  1002  to  reflect  the  proposed 
amendment  to  Exchange  Rule  1001. 

The  Exchange  views  the  current  FCO 
position  and  exercise  limits  as  too  low 
in  light  of  increased  levels  of  trading 
activity  in  the  underlying  currency 
markets  and  the  resultant  growth  in 
liquidity  of  PHLX  FCOs  in  recent  years. 
The  PHLX's  proposal  is  designed  to 
identify  and  accommodate  those  active 
currencies  v  'nere  heavier  trading  and 
open  interest  warrant  higher  limits.  The 
PHLX  understands  that  if  it  were  to 
begin  trading  a  new  currency, 
measurement  of  the  new  currency's 
trading  volume  for  purposes  of 
establishing  its  eligibility  for  the 
150,000-contract  limit  would  be 
calculated  from  the  beginning  of  the 
"calendar  year." 

When  FCOs  began  trading  on  the 
PHLX  in  1982,  FCO  position  limits  were 
set  at  10,000  contracts.'"  Since  that  time 
the  position  limits  have  been  changed 
three  times,  including  an  increase  to  the 
current  level  of  100,000  contracts  in 
1986."  Since  1986.  the  PHLX  has  added 
several  new  products  for  which  position 
limits  are  aggregated  with  other  trading 
in  the  same  underlying  foreign 
currency.'^  As  a  result,  many  traders 
have  begun  to  regularly  accumulate 
positions  near  existing  limits,  especially 
in  certain  more  active  currencies.  In 
those  active  currencies,  the  PHLX 
believes  that  trading  interest  could 
migrate  to  the  over-the-counter  ("OTC") 
market,  hampering  PHLX  liquidity  if 


must  be  lowered  from  150.000  to  100.000  contracts, 
the  PHLX  will  promptly  advise  FCO  participants 
that  all  series  in  that  KCU  will  be  subject  to  the 
lower  limit  effective  the  Monday  following  the  mid- 
month  )une  expiration.  See  l.attnr  from  Gerald  0. 
O'Connell,  First  Vice  President.  Rt^gulation  and 
Trading  Operations,  PHLX.  to  Michael  Walinskas. 
Branch  Chief.  Options  Regulation.  Division, 
Commission,  dated  Septamtier  22.  1994 
("Amendment  No.  3"). 

'  See  Sacuritias  Ejichange  Act  Ralaaa*  No.  3452S 
(August  11.  1994).  59  FK  42620  (August  18,  19941. 

•Currently,  the  PHLX  trades  two  cross-rate  FCOs, 
the  British  pound/Deutsche  mark  and  the  Deutsche 
inark/lapanMe  yen. 

'  See  Amendment  No.  3.  tupn  note  4. 


large  traders  continue  to  be  restricted  by 
the  current  position  Umits. 

The  PHLX  notes  that  since  the  time  of 
the  most  recent  increase  in  position 
limits,  the  size  of  the  underlying 
currency  market  has  grown 
exponentially.''  Since  1986.  average 
daily  trading  volume  in  PHLX  FCOs  has 
grown  from  30,880  to  48,246  contracts 
in  1992.**  As  of  February  1993,  average 
daily  volume  was  61,062  contracts. 
Monthly  volume  and  open  interest  have 
also  increased  dramatically  since  1986, 
especially  in  certain  FCOs.  Further,  the 
highest  monthly  open  interest  in  FCOs 
reached  995,941  in  1986;  1,188,570 
contracts  in  1987;  1,190,389  contracts  in 
1992;  and  1,338,458  in  1993.  Total 
annual  volume  has  increased  from 
7,905,239  contracts  in  1986  to 
12,158,069  contracts  in  1992  to 
13,101,365  contracts  in  1993.  Total  FCO 
trading  volume  as  of  July  1994  was 
5,755.939  contracts. 

In  light  of  these  market  changes,  the 
PHLX  believes  that  increased  position 
and  exercise  limits  are  necessary  to  add 
depth  and  liquidity  to  the  market. 
Because  of  the  large  size  of  the 
underlying  market  in  foreign  currencies, 
the  PHLX  does  not  believe  that  higher 
position  and  exercise  limits  will 
increase  manipulative  concerns. 
Moreover,  the  Exchange  believes  that 
these  increases  are  particularly 
appropriate  because  the  FCO  market 
attracts  a  large  number  of  institutional 
and  corporate  investors  who  have 
substantial  hedging  needs  and  execute 
block-sized  "  transactions  in  FCOs. 

Although  the  Exchange  may  grant 
position  limit  exemptions  in  the  interest 
of  fair  and  orderly  markets,  the 
Exchange  believes  that  it  is  more  direct 
and  logical  to  establish  more 
appropriate  position  limits  for  all 
investors. 


•See  Amendment  No.  2.  supra  note  4. 

"See  Amendment  No.  3,  supro  note  4. 

'"Se*  Securities  Exchange  Art  Release  No.  19313 
(December  8,  1982)  47  FR  5G591  (order  approving 
File  No.  SR-PHLX-81-04) 

"  See  Securities  Exchange  Art  Release  No.  27310. 
supra  note  2.  See  also  Securities  Exchange  Act 
Release  Nos.  21676  (januarv  18.  1985)  50  FR  3859 
(order  approving  File  No.  SR-PHLX-84-18) 
(increasing  (>osition  limits  frc  m  10,000  to  25,000 
contracts):  and  22479  (September  27,  1985),  50  FR 
41276  (order  approving  File  No.  SR-PHLX-85-22) 
(increasing  position  limits  to  50,000  contracts). 

<i  See  e  g.  Securities  Exchange  Act  Release  Nos. 
24859  (August  27.  1987)  52  FR  33493  (order 
approving  File  No  SR-PHLX-87-24)  (aggregating 
Europ«anstyle  contracts):  30945  (July  21,  1992)  57 
FR  33381  ((order  approving  File  No.  SR-PHLX-92- 
13)  (aggregating  month-end  options):  and  33732 
(N4ay  8.  1994).  59  FR  12023  (order  approving  File 
No.  SR-PHLX-93-10)  (aggregating  cash-spot  FCOs). 


"In  1989.  total  grow  gjobal  foreign  exchange 
turnover  was  estimated  to  be  S932  billion  per  day 
and  net  global  turnover  was  estimated  to  be  S640 
billion  per  day.  See  Bank  for  International 
Settlements  ("BIS")  Survey  of  Foreign  Exchange 
Market  Activity.  April  1989.  In  1992,  total  gross 
global  foreign  exchange  turnover  was  estimated  to 
be  Si  ,354  billion  per  day.  a  35%  increase  since 
April  1989.  After  allowing  for  the  elimination  of 
local  and  cross-tx>rder  double-counting  and 
estimated  gaps  in  reporting  leg.,  exchange-traded 
options  and  futures  and  countries  not  providing 
counterparty  information  for  over-the-counter 
transactions),  global  "net-net"  exchange  market 
turnover  in  spot,  forward  and  derivative  contracts 
may  be  estimated  at  $880  billion  per  day  during 
April  1992.  See  BIS  Central  Bank  Sui\'ey  of  Foreign 
Exchange  Market  Activity  in  April  1992,  March 
1993. 

'*  Average  daily  volume  in  foreign  currency 
options  was  14,829  contracts  in  1985  and  30.880 
contracts  in  1986. 

>'  For  the  purposes  of  this  proposal,  the  PHLX 
defines  "block-sized  orders"  as  orders  of  100 
contracts  or  more.  See  (uly  27  I^etler.  supra  note  4. 


The  PHLX  beheves  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act.  in  general,  and,  in  particular, 
with  Section  6(b)(5),  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  as  well  as  to  protect 
investors  and  the  pubUc  interest.  The 
PHLX  believes  that  the  increased  depth 
and  liquidity  of  the  FCO  market  should 
promote  just  and  equitable  principles  of 
trade.  In  addition,  the  PHLX  believes 
that  the  proposed  approach  to  FCO 
position  limits  should  ensure  that  the 
applicable  limit  is  reasonably  related  to 
trading  volume.  The  PHLX  believes  that 
this,  in  turn,  should  result  in  position 
limit  levels  that  serve  the  purposes  of 
protecting  investors  and  the  public 
interest  as  well  as  preventing  unfair  acts 
and  practices,  such  as  manipulation. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6(b)(5). '^ 
Specifically,  the  Commission  believes 
that  the  proposal  to  raise  the  position 
limit  for  only  those  FCOs  with  annual 
trading  volume  of  at  least  3,500,000 
contracts  should  help  to  accommodate 
the  needs  of  investors  and  market 
participants  while  ensuring  that  the 
increased  limits  are  only  available  for 
those  currencies  with  extremely  large 
and  liquid  markets. 

In  this  regard,  the  Commission 
believes,  as  it  has  stated  in  the  past,  that 
although  position  and  exercise  limits  for 
FCOs  must  be  sufficient  to  protect  the 
options  and  related  markets  from 
disruptions  by  manipulation,  the  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  v^rith  substantial  hedging 
needs  or  to  prevent  market  makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market. '^  In 
its  proposal,  the  PHLX  states  that  the 
FCO  market  attracts  a  large  number  of 
institutional  and  corporate  investors 
who  have  substantial  needs  and  who 
execute  block-sized  transactions  in 
FCOs.  In  addition,  the  PHLX  believes 
that  trading  in  active  currencies  could 
migrate  to  the  OTC  market  if  traders 
continue  to  be  restricted  by  the  PHLX's 
current  FCO  position  Hmits.  In  light  of 
the  size  of  the  FCO  market  and  the 
needs  of  FCO  investors  and  market 
makers,  the  Commission  believes  that 
the  PHLX's  proposal  is  a  reasonable 
effort  to  accommodate  the  needs  of 
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market  participants  and  to  help  the 
Exchange  remain  competitive  with  the 
OTC  market  for  FCOs. 

At  the  same  time,  the  Commission 
does  not  believe  that  the  proposal 
significantly  increases  concerns 
regarding  intermarket  manipulations  or 
disruptions  of  the  markets  for  FCOs  or 
Uie  underlying  currencies.  The 
Commission  notes  that  the  interbank 
foreign  currency  spot  market  is  an 
extremely  large,  diverse  market 
comprised  of  banks  and  other  financial 
institutions  worldwide. '»  That  market  is 
supplemented  by  equally  deep  and 
liquid  markets  for  standardized  options 
and  futures  on  foreign  currencies  and 
options  on  those  futures.  An  active  OTC 
market  also  exists  in  FCOs.  Given  the 
probable  expense  of  attempting  to  affect 
the  cash  market  for  the  currencies 
underlying  the  FCOs,  the  Commission 
believes  that  it  would  be  difficult  for  a 
market  participant  to  manipulate  the 
underlying  cash  market  to  benefit  a 
previously  estabUshed  FCO  position. 

In  addition,  the  Commission  believes 
the  proposal's  requirement  that  FCOs 
have  annual  trading  volume  of 
3,500.000  contracts  to  be  eligible  for  the 
150,000  contract  hmit  further  minimizes 
the  potential  for  manipulations  and 
helps  to  ensure  that  only  consistently 
active  ciurencies  will  be  eligible  for  the 
higher  position  limit.  In  this  regard,  the 
Commission  notes  that  if  the  PHLX's 
annual  review  of  FCO  trading  volume 
indicates  that  an  FCO  is  no  longer 
eligible  for  the  higher  position  limit, 
then  the  lower  fimit  will  be  effective  in 
all  series  of  the  FCO  effective  the 
Monday  following  the  mid-month  June 
expiration.!* 

The  Commi^f  ion  believes  that  the 
proposal's  two-tiered  approach  to  FCO 
position  limits  is  consistent  with  the 
three-tiered  position  Umits  for  equity 
and  narrow-based  index  options  traded 
on  the  PHLX,  and  that  tiering  is 
consistent  with  the  evolutionary 
approach  that  the  Commission  and  the 
options  exchanges  have  adopted  in 
increasing  position  and  exercise 
limits.20  The  Commission  believes  that 
the  PHLX  has  had  considerable 
experience  monitoring  the  tiered 
framework  in  equity  options  and 
narrow-based  index  options,  and  that 
differing  position  limits  in  those  options 
have  not  created  programming  or 
monitoring  problems  for  securities 


firms,  or  led  to  significant  customer 
confusion. 21  Based  on  the  PHLX's 
experience  with  the  three-tiered 
approach  in  equity  and  narrow-based 
index  options,  the  Commission  believes 
the  two-tiered  approach  for  FCOs  is 
appropriate. 

Moreover,  the  absence  of  discernible 
manipulative  problems  under  the 
current  FCO  position  limit  leads  the 
Commission  to  conclude  that  the 
proposed  increase  is  warranted.  The 
Commission  recognizes,  as  it  has  stated 
in  the  past,  that  there  are  no  ideal  limits 
in  the  sense  that  options  positions  of 
any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concems.22  The  PHLX 
and  the  Commission,  however,  have 
relied  largely  on  the  absence  of 
discernible  manipulation  or  disruption 
problems  under  the  current  hmit  as  an 
indicator  that  additional  increases  can 
be  safely  considered.  The  Commission 
believes  for  these  reasons  that  the 
liberalization  of  existing  FCO  position 
and  exercise  limits  under  the  condition 
specified  is  appropriate. ^3 

In  addition,  the  Commission  believes 
that  the  PHLX's  surveillance  programs 
will  be  adequate  to  detect  and  deter  the 
use  of  illegal  position  Umits  by  market 
participants  as  well  as  detect  and  defer 
attempted  manipulative  activity  and 
other  trading  abuses. 

The  Commission  beUeves  that  it  is 
reasonable  for  the  PHLX,  on  a  timely 
basis,  to  review  annual  F(30  volume 
during  the  year  measured  immediately 
prior  to  approval  of  the  proposal  in 
order  to  allow  the  Exchange  to 
implement  the  higher  position  limit  for 
eligible  FCOs  prior  to  the  end  of  1994. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

The  Commission  beUeves  that 
Amendment  No.  3  strengthens  the 
PHLX's  proposal  by  requiring  that  lower 
position  limits  be  implemented  sooner 
than  originally  proposed,  i.e.,  six 
months  rather  than  up  to  two  years,  if 
an  FCO's  trading  volume  for  the 
previous  year  is  less  than  3,500,000 
contracts,  thereby  helping  to  ensure  that 


••15U.S.C.  578f(b)(5)(1982). 

"  See  Securities  Exchange  Act  Release  No.  22479. 
supra  note  11. 


'•See  Securities  Exchange  Act  Release  No.  31627 
(December  21.  1992),  57  FR  62399  (December  30. 

1992)  (order  approving  File  No.  SR-Amex-92-36). 
'•See  Amendment  No.  3,  supra  note  4. 

'"See  Securities  Exchange  Act  Release  No.  33288 
(December  3,  1994),  58  FR  65221  (December  13, 

1993)  (order  partially  approving  File  No.  SR- 
PHLX-93-07). 


"Id. 

"  See  Securities  and  Exchange  Act  Release  No. 
33288.  supra  note  20. 

"The  Commission  continues  to  believe  thai 
proposals  to  increase  position  and  exercise  limits 
must  be  justified  and  evaluated  separatelv.  After 
reviewing  the  proposed  exercise  limits,  along  with 
the  eligibility  criteria  for  the  higher  tier,  the 
Commission  has  concluded  that  the  exercise  limit 
increase  does  not  raise  manipulation  problems  or 
increase  concerns  over  market  disruption  in  the 
underlying  currencies. 
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only  actively  traded  currencies  are 
eligible  for  the  higher  position  limit. 
Accordingly,  the  Commission  believes  it 
is  consistent  with  Sections  6(b)(5)  and 
19(b)  of  the  Act  to  approve  Amendment 
No.  3  to  the  proposed  rule  change  on  an 
accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington.  IX!.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  24, 1994. 

It  is  therefore  ordered.  Pursuant  to 
Section  19(b)(2)  of  the  Act.^*  that  the 
proposed  rule  change  (SR-PHLX-93- 
13)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
•luthority" 

Margaret  H.  McFarland, 

Dep  u  ty  Sacretary. 

jFR  Doc  94-24304  Filed  9-30-94.  B  45  am) 
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(ReleaM  No  34^34721.  FMe  No.  SR-Phlx- 
92-031 

Sell  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1,  2.  and  3  to  the 
Proposed  Rule  Change,  and  Notice  of 
Filing  and  Ordor  Granting  Accelerated 
Approval  ot  Amendment  No.  4  to  the 
Proposed  Rule  Change,  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Amendiry  Options  Floor  Procedure 
Advice  A-2  and  Rule  1065 

September  26.  1994. 

On  February  26,  1992,  the 
Philadelphia  Stock  Exchange.  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") «  and  Rule  19b-4 
thereunder,-  a  proposed  rule  change  to 
amend  Phlx  Options  Floor  Procedure 
Advice  ("OFTA")  A-2  and  Phlx  Rule 
1066.  The  Exchange  filed  Amendment 
No.  1  to  the  proposed  ntle  change  on 
January  6,  1993. ^  Amendment  No.  2  on 
June  19,  1993,'*  Amendment  No.  3  on 
June  23.  1994,'  Amendment  No.  4  on 
September  21.  1994.* 


»M5U.SC  §78«(bX2HJM2) 
''<  17  CFR  200  ]0-3(aXl2)  (1993). 


>  IS  use.  S78«(bKl)  (19021. 
'  17  cm  240.igb-4  (1993) 

>  AmandmenI  No.  1  clarifies  that  an  Exchange 
specialist  may  accept  ot  refute  contingency  orden 
(or  placement  on  the  Exchange  order  book,  except 
that  Exchange  floor  official  approval  it  required  to 
refute  to  accept  a  cuttomer  contingency  order.  See 
Letter  from  Gerald  D.  Ot^nnell.  Vice  President. 
Market  Survaillanca.  Phlx.  to  Sharon  l.awtoo. 
Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  )anuary  S.  1995. 

*  In  Amendment  No.  2.  the  Exchange  notified  the 
Commission  of  its  intention  to  withdraw  File  No. 
SR-Phlx-92-37.  because  proposed  changes  to  Phlx 
Rule  1066(c|  contained  therein,  which  would 
clarify  the  definitions  of  stop-liml^nd  stop  (stop- 
loss)  orders  and  add  deGnitions  of  all-or-none, 
opening-only-maribil.  markat -on-close,  and  cancel- 
replacement  order*,  wrould  have  duplicated  the 
changes  proposed  by  the  Exchange  in  this  File  No. 
SR-Phlx-92-03.  Se«  Securities  Exchange  Ad 
Release  No  323M  (May  28.  1993).  S8  FR  3176S 
(June  4.  1993)  I  "Relaue  No.  323SO").  Also  in 
Amendment  No  2.  the  Exchange  proposed  that 
Exchange  specialists  tie  permitted  to  accept  spread, 
straddle,  and  combination  orders,  in  addition  to 
contingency  order*,  without  the  pnor  approval  of 
an  Exchange  floor  official.  Ameadment  No.  2  added 
that  Exchange  specialists  would  not  be  permitted  to 
refute  to  accep4  customer  contingency,  spread, 
straddle,  or  combination  orders  without  the  prior 
approval  of  two  bxci>anfe  floor  officials.  See  letter 
from  Gerald  D.  O'Connell.  Vice  President.  Market 
Surveillance.  Phlx.  to  Michael  Walirukas.  StafT 
Attorney.  Division  of  Market  Regulation, 
Commission,  dated  |uoe  17,  1993. 

>  In  Amendment  No.  3.  the  Exctiange  deleted 
from  Its  propoeal  its  request  that  Elxchange 
specialists  tie  permitted  to  accept  spread,  straddle, 
and/or  combination  orders  without  the  prior 
approval  of  an  Exchange  floor  official   See  Letter 
from  Gerald  D  0'(x>nnell.  First  Vice  President. 
Phlx.  to  Michael  Walinskas.  Branch  Chief.  Options 
Regulation.  Division  of  Market  Regulation. 
Commitaioo.  dated  )une  23.  1994 

*In  Araendmanl  No.  4.  the  Phlx  revised  the  text 
of  Option  Floor  Prtxedure  Advice  A-2  to  reflect  the 


The  proposed  rule  change  and 
Amendment  Nos  1.2.  and  3  thereto 
were  published  for  comment  in  the 
Federal  Register  on  July  1,  1994. ^  No 
comments  were  received  on  the 
proposed  rule  changes,  nor  the 
amendments.  This  order  approves  the 
proposal  and  the  floor  amendments. 

The  proposed  rule  change  to  existing 
OFPA  A-2  relates  to  the  acceptance  of 
contingency  orders  by  Exchange 
specialists  ("Specialists").  The  changes 
to  part  (ii).  and  the  addition  of  part  (iii). 
of  OFPA  A-2  would  permit  Specialists 
to  accept  contingency  orders  cunently 
forwarded  through  the  Automated 
Options  Market  System  (also  known  as 
"AUTOM")  without  the  requirement  of 
approval  by  an  Exchange  floor  official 
("Floor  Official").  Such  contingency 
orders  would  include  those  currently 
listed  and  defined  in  paragraph  (c)  of 
PhLx  Rule  1066.»  as  well  as  additional 
types  of  contingency  orders  that  the 
Exchange  is  proposing  to  add  to  Rule 
1066(c).  In  addition,  the  Exchange  is 
proposing  to  make  changes  to  the  fine 
schedule  of  OFPA  A-2. 

Curently.  a  Specialist  is  prohibited 
under  OFPA  A-2  from  accepting 
contingency  orders,  other  than  stop 
(stop-loss)  and  stop-limit  orders, 
without  the  express  approval  of  a  Floor 
Official."  TThe  proposed  changes  would 
make  permissible  the  acceptance  of 
contingency  orders  by  Specialists 
without  the  approval  of  a  Floor  Official. 
The  change  would  extend  the 
acceptance  of  certain  contingency 
orders  without  floor  official  approval 
beyond  the  currently  permitted 
acceptance  of  stop  (stop-loss)  and  stop- 
limit  orders  to  include  contingency 
orders  as  defined  as  such  in  Rule 
1066(c).  and  will  apply  to  both  customer  , 
and  broker-dealer  accounts. 
Furthermore,  a  Specialist  would  be  able 


requirement  that  Exchange  specialists  are  not 
permitted  to  accept  ditcretlonary  orders,  including 
tpread.  straddle,  and  combination  orders,  regardless 
of  whether  they  receive  the  approval  of  a  floor 
official.  See  Letter  from  Gerald  D.  O'Connell.  First 
Vice  President.  Phlx.  to  Michael  Walinskas.  Branch 
Chief.  Options  Regulation.  Division  of  Market 
Regulation.  Commission,  dated  September  21.  1994. 

'  See  Securities  Exchange  Act  Release  No.  3245S 
(June  24.  1994).  59  VH  33998  (July  1,  1994). 

•Phlx  Rule  1066  generally  sets  forth  certain  types 
of  orders,  including  contingency  orders,  market 
orders,  and  limit  orders.  Paragraph  (c)  of  Rule  1066 
lists  certain  types  of  contingency  orders,  and 
specifically  defines  such  orders.  Currently,  the 
contingency  orders  currently  listed  and  defined 
under  paragraph  (cl  are  stop  (stop- lots)  orders,  stop- 
limit  orders,  delta  orders,  and  multi-part  orders. 

*In  addition,  a  Specialist  Is  prohibited  from 
accepting  option  orders  coiuitting  of  two  or  more 
option  series  (i.e  ,  spread,  straddle,  and/or 
combination  orders)  See  Phlx  OFPA  A-2.  The 
Exchange's  proposed  rule  change  does  not  affect 
this  prohibition,  which  continues  to  apply  to 
Specialists.  See  Amendment  No.  3.  supra  note  S. 


to  refuse  to  accept  contingency  orders, 
but  may  only  refuse  to  accept 
contingency  orders  from  customer 
accounts  upon  the  prior  approval  of  two 
Floor  Officials. 

The  Exchange  is  proposing  to  clarify 
the  existing  definitions  of  stop  (stop- 
loss)  and  stop-limit  orders  in  Phlx  Rule 
1066,  and  to  add  new  subparagraphs 
(c)(4)-(7)  to  Rule  1066.  This  new  text 
would  expand  the  existing  list  of  the 
types  of  contingency  orders  and  define 
each  contingency  order  permitted. 
Specifically,  the  Exchange  proposes  to 
add  all-or-none. 'o  opening-only- 
market."  market-on-close,  12  and  cancel- 
replacement  orders.  13 

Finally,  the  Exchange  is  proposing  to 
amend  the  fine  schedule  to  OFPA  A-2 
to  increase  the  penalties  for  infractions 
of  those  guidehnes  by  Specialists. 
The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'*  Specifically,  the  Commission 
finds  the  amendment  to  OFPA  A-2 
permitting  Specialists  to  accept 
contingency  orders,  as  defined  in  Phlx 
Rule  1066,  without  prior  Floor  Official 
approval,  will  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  cuid 
open  market  and  a  national  market 
system  by  facilitating  quicker  and  more 
efficient  executions  of  such  contingency 
orders.  While  the  Commission  believes 
that  it  is  permissible  for  Specialists  to 
retain  the  ability  to  refuse  to  accept 
contingency  orders  as  market  conditions 
necessitate,  the  Commission  also 
believes  that  the  proposed  amendment 
to  OFPA  A-2  requiring  the  express 
approval  of  two  Floor  Officials  in  order 
for  a  Specialist  to  refuse  lo  accept  a 
contingency  order  from  a  customer 
account  will  serve  to  prevent  Specialists 
ft-om  arbitrarily  rejecting  such  customer 
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"^The  Exchange  defines  an  al!-or-none  order  as 
a  market  order  or  limit  order  which  is  to  be 
executed  in  its  entirely,  or  not  at  all. 

' '  The  Exchange  defines  an  opening-only-.-narkel 
order  as  a  m.irkel  order  which  is  lo  be  executed  in 
whole  or  in  pari  during  the  opening  rotation  of  an 
options  scries,  or  not  at  all 

"The  Exchange  defines  a  markel-on-close  order 
as  a  market  or  limit  order  to  be  executed  as  close 
as  possible  to  the  closing  bell,  or  during  the  closing 
rotation,  and  should  be  near  lo  or  at  the  closing 
price  for  the  particular  series. 

"The  Exchange  defines  a  canrel-replacement 
order  as  a  contingency  order  consisting  of  two  or 
more  parts  which  require  the  immediate 
cancellation  of  a  previously  received  order  prior  lo 
the  replacement  of  a  new  order  with  new  terms  and 
conditions.  If  the  previously  placed  order  is  already 
filled  partially  or  in  its  entirety,  the  replacement 
order  is  automatically  cancelled  or  reduced  by  such 
number. 

'M5  U.S.C.  §78f[b)(5)  (1988) 


orders,  and  will  thereby  help  to  protect 
investors  and  the  public  interest.  In  this 
regard,  the  Commission  would  expect 
the  Phlx  to  monitor  this  area  to  assure 
that  orders  are  not  arbitrarily  or  unfairly 
being  refused. 

The  Commission  finds  that  the 
expansion  of  Phlx  Rule  1066(c)  to 
include  four  additional  types  of 
contingency  orders  is  consistent  with 
the  Act  and  the  rules  thereunder,  as 
well  as  the  rules  of  other  self-regulatory 
organizations  which  trade  option 
products.  Specifically,  the  definitions  of 
all-or-none,'*  opening-only-market, "> 
and  market-on-close '  7  orders  are 
consistent  with  the  definitions 
contained  in  the  rules  of  other  options 
self-regulatory  organizations,  all  of 
which  rules  have  been  previously 
approved  by  the  Commission.  In 
addition,  although  not  contained  in  the 
rules  of  other  self-regulatory 
organizations,  the  ability,  or  in  some 
cases  the  responsibility,  of  Exchange 
members  to  submit  cancel-replacement 
orders  in  appropriate  circumstances  is 
set  forth  in  Phlx  OFPA  A-7(b),  which 
was  previously  approved  by  the 
Commission.'* 

The  Commission  also  finds  that  the 
proposed  amendments  to  the  definitions 
of  stop  (stop-loss)  and  stop-limit  orders 
in  Rule  1066(c)  merely  clarify  the 
current  definitions  of  those  terms,  and 
therefore  present  no  new  regulatory 
issues. 

The  Commission  also  finds  that  the 
amendment  to  OFPA  A-2's  fine 
schedule  to  increase  the  penalties  for 
infractions  thereof  will  continue  to 
provide  a  fair  and  effective  means  to 


''  See  American  Stock  Exchange.  Inc   [-.V-nex   ) 
Rule  131(c):  Chicago  Board  Options  Exchange  Inc. 
CCBOE")  Rule  6.53(i):  and  ,\ew  York  Slock 
Exchange.  Inc.  ("NYSE  ")  Rule  13  See  aho  Phlx 
OFPA  A-7. 

'"See  Amex  Rule  131(e);  CBOE  Rule  6.53;j;.  and 
.NT.SERulen. 

'"5f>e  Amex  Rule  131(f)  and  NYSE  Rule  13 
'"See  Securities  Exchange  Act  Reles.se  No  30670 
(May  6.  1992).  57  FR  20312  (.Msv  12.  19921 
(•■Release  No  30670").  Ol-TA  A-7(bl  stales  lh*i  m 
order  lo  effect  a  change  in  the  oprion  series  of  an 
order  piaced  on  the  Specialist  book,  a  member  shall 
submit  .separate  cancel  and  replacenieni  urders  to 
the  Specialists.  In  order  to  eflecl  a  change  ,r.  the 
price  or  volume  of  an  order  placed  on  the  Spetiulist 
book,  a  member  may  submit  the  appropriate  car.cel 
and  replacement  ticket  or  tickets  to  the  .Spet  lalist. 
In  Release  No.  30670,  the  Commi.sMon  {oi..nd  that 
this  provision  "served  the  needs  of  investors  and 
promotes  investor  confidence  in  the  quality  and 
integrity  of  the  Phlx's  options  market  by  requiring 
specialists  to  respond  promptly  to  cancellation 
Instructions  and  lo  indicate  immediately  that  the 
( anreildtion  was  accepted  or  that  the  car.rellation 
was  loo  late,  and  therefore,  that  the  order  was 
executed."  In  addition,  the  Con-imi.ssjon  found  that 
the  provision  "w\\\  improve  the  execution  of 
customer  orders  by  providing  an  efficient  procedure 
for  submitting  changes  in  the  terms  of  an  oioer  on 
the  specialist's  book."  Id. 


enforce  compliance  with  the  provisions 
and  thereby  promote  just  and  equitable 
principles  of  trade  and  the  protection  of 
investors  and  the  pubfic  interest. 

Finally,  the  Commission  finds  good 
cause  for  approving  Amendment  ,\o  4 
to  the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Currently.  OFPA 
A-2(ii)  permits  speciafists  to  accept 
spread,  straddle,  or  combination  orders, 
as  those  terms  are  defined  in  Phlx  Rule 
1066(d),  (g)  and  (h),  respectively  with 
the  express  approval  of  one  Floor 
Official.  However,  because  such  orders 
are  discretionar)-  in  nature,  and  Section 
11(a)  of  the  Act '«  prohibits  specialists 
fi-om  accepting  discretionary  orders,  the 
Phlx  has  amended  OFPA  A-2  to 
prohibit  specialists  from  accepting  such 
orders,  regardless  of  Floor  Official 
approval.  Thus,  the  purpose  of 
Amendment  No.  4  is  merely  to  conform 
OFPA  A-2  with  the  requirements  and 
prohibitions  of  the  Act,  and  necessanlv 
serves  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest.  Thereforp  thr 
Commission  finds  that  no  new 
regulatory  issues  are  raised  by 
Amendment  No.  4.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  Sections  19(b)(2)  and  6(b)(5)  of  th»' 
Act  to  approve  Amendment  No  4  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  uTitten  data,  views,  and 
arguments  concerning  Amendment  No. 
4  to  the  proposed  rale  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington.  DC. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  WTitten 
statements  with  respect  to  the  foregoing: 
that  are  filed  with  the  Commission,  and 
all  written  communications  relating  to 
the  foregoing  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  §  552.  will  be  available  for 
inspection  and  copying  in  the 
Commissions  Public  Reference  Section. 
450  Fifth  Street.  N.W..  Washington.  DC. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  orgainzation. 
All  submissions  should  refer  to  File  No. 
SR-Phlx-92-03.  and  should  be 
submitted  by  October  24,  1994. 
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Ft-jleral   R.-cistfr    '  Vn'    '",0    Nn    100    '  Mondav.  Ortoher  3.  1994    I  Nntirp«; 


It  IS  Therefore  Ordered,  pursuant  to 
section  l9(bU2)  of  the  Act.'"  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-92-03).  as  amended,  is  approv*»d 

For  the  Ck>nunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland. 
[h'puly  Secretary 

|FR  Doc.  M-2430S  Filed  9-30-94.  8  45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges;  Notice  and  Opportunity  for 
Hearing:  Philadelphia  Stocl(  Exchange. 
Incorporated 

September  27. 1994. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Elxchange  Commission 
("Commission")  pursuant  to  Section 
1 2(f)(  1  )(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
fur  unlisted  trading  privileges  in  the 
foUowmg  securities: 

WHX  Corporation  Holding  Co. 
Series  D  Conv.  Pfd  Stock  (File  No  7- 
12997) 
US  1  Industries.  Inc. 
Common  Stock.  $  01  Far  Value  (File  No  7- 
12998) 
Clarcor.  Inc. 
Cx)mmon  Stock.  $1  Par  Value  (File  No.  7- 
12999) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  October  19,  1994. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  N.W..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
pnvileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 


» 15  IJ.S.C.  5  7B»(b)(2)  (1988) 
"  17  CFR  200.30- 3(i)(12)  (1993). 


For  the  Commission,  by  the  Diviiion  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathaa  G.  Katx. 
Secretary 
jFR  Doc  94-24308  Filed  9-30-94;  8  45  am) 
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ACM  Institutional  Resetves.  Inc.; 
Notice  ot  Application 

September  26,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  ujider  the  Investment 

C:ompany  Act  of  1940  (the  "Act"). 

APPt.lCANT:  ACM  Institutional  Reserves. 
Inc.  ("ACM") 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from  rule 
24f-2  under  the  Act. 
SUMMARY  OF  APPUCATlON:  ACM  requests 
an  order  to  permit  it  to  pay  a  share 
registration  fee  due  under  rule  24f-2  for 
its  fiscal  year  ending  April  30,  1994 
based  on  net  sales,  i.e  .  new  sales  minus 
redemptions,  rather  than  on  gross  sales, 
i.e  .  with  no  credit  for  redemptions. 
FIUNO  DATE:  The  application  was  filed 
on  August  19,  1994 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  parties  may  request  a  hearing 
by  writing  to  the  SEC's  Secretary  and 
serving  applicant  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the  SEC 
by  5:30  p.m  on  October  20.  1994.  and 
should  be  accompanied  by  proof  of 
service  on  applicant,  in  the  form  of  an 
affidavit  or.  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writers  interest,  the 
reason  for  the  request,  and  the  issues 
contested  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  -Secretary.  SEC.  450  5th 
Street.  N  W..  Washington.  DC.  20549 
Applicant.  1345  Avenue  of  the 
Americas.  New  York,  New  York  10105. 
FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Poilack-Matz.  Senior  Attorney,  at  (202) 
942-0570.  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicants'  Repreiientations 

1.  Appbcant.  a  registered  open-end 
investment  company,  has  filed  a 
declaration  pursuant  to  rule  24f-2  under 
the  Act  to  register  an  indefinite  amount 
of  shares  under  the  Securities  Act  of 
1933. 

2.  An  investment  company  that  has 
filed  a  declaration  under  rule  24f-2 
must  file  annual  notices  with  the  SEC 
and  pay  share  registration  fees  for  shares 
sold  in  the  previous  fiscal  year.  If  the 
rule  24f-2  notice  is  filed  within  two 
months  after  the  close  of  the  investment 
company's  fiscal  year,  the  amount  of  the 
registration  fee  is  based  on  net  sales 
(new  sales  minus  redemptions!  m  the 
year  in  question.  If  the  rule  24f-2  notice 
is  not  filed  within  two  months,  the 
registration  fee  is  based  on  gross  sales 
(with  no  credit  for  redemptions).  At  the 
latest,  the  rule  24f-2  notice  along  with 
the  appropriate  registration  fee  must  be 
filed  within  six  months  after  the  end  of 
an  investment  company's  fiscal  year. 

3.  ACMs  fiscal  year  ends  on  April  30. 
ACM  submitted  the  rule  24f-2  notice  for 
the  fiscal  year  ending  April  30,  1994  to 

a  same  day  courier  service  on  June  30, 
1994,  the  last  day  of  the  two  month 
filing  deadline  Because  ACM  had  net 
sales  during  the  fiscal  year,  the  notice 
was  accompanied  by  $25,031.59,  the  fee 
payable  to  register  the  shares  sold  by 
ACM  in  excess  of  redemptions.  The 
filing  arrived  at  the  SEC's  filing  desk 
after  530  p.m.  on  June  30,  1994,  and 
was  then  made  on  July  1 ,  1994.  but  was 
rejected  as  having  been  filed  too  late  to 
be  eligible  for  a  registration  fee  based  on 
net  sales.  Thus,  absent  relief,  applicant 
owes  registration  fees  based  on  gross 
sales.  For  the  fiscal  year  ending  April 
30.  1994.  this  would  amount  to  an 
additional  $573,733  41. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  permits  the  SEC  to 
exempt  any  person,  security,  or 
transaction  from  any  provisions  of  the 
Act  if  and  to  the  extent  the  exemption 

is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  In  addition,  the 
SEC  must  find  that  an  investment 
company  was  not  at  fault  to  grant  an 
exemption  from  the  two  month  filing 
deadline  of  rule  24f-2.' 

2.  ACM  believes  that  it  made  a  good 
faith  effort  to  file  the  rule  24f-2  notic*" 
on  a  timely  basis  by  same-day  couner. 
ACM  states  that  the  delay  in  receipt  of 
its  filing  was  caused  by  an  extraordinary 


series  of  delays  precipitated  by  the 
same-day  courier  service. 

3.  ACM  believes  that  the  requested 
relief  meets  the  section  6(c)  standards. 
Thus,  ACM  requests  an  exemption 
under  section  6(cj  from  rule  24f-2  to 
permit  them  to  pay  registration  fees 
based  on  net  sales. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H,  McFarland, 
Deputy  Secretary. 
jFR  Doc.  94-24309  Filed  9-30-94;  8  45  am] 
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■  Sre  Decision  of  the  Comptroller  General  of  the 
United  Slates.  File  No  B-239769.2  (July  24.  1992). 


pnvestment  Company  Act  Release  No. 
20575;  812-8G42] 

Colonial  Trust  I,  et  al.;  Hotice  ot 
Appiication 

S»*ptember  26,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act "). 

APPLICANTS:  Colonial  Trust  n.  Colonial 
Trust  U,  Colonial  Trust  III.  Colonial 
Trust  rv,  Colonial  Investment  Grade 
Municipal  Trust,  Colonial  Municipal 
Income  Trust  (collectively,  the  "Closed- 
End  Trusts"),  and  any  subsequently 
registered  investment  companies 
advised  by  Colonial  Management 
Associates.  Inc.  (collectively,  with  the 
Open-End  Trusts  and  Qosed-End 
Trusts,  the  "Trusts");  and  Colonial 
Management  Associates,  hic.  (the 
"Adviser"). 

RELEVA^fr  ACT  SECTK3NS:  Order  requested 
(a)  under  section  6(r)  of  the  Act  granting 
an  exemption  from  sections  13(a)(2), 
18(a),  18(c).  18(f)(1),  22(f).  22(g).  and 
23(a),  and  rule  2a-7  thereunder,  (b) 
under  sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  section 
1 7(a)(1).  and  (c)  pursuant  to  section 
18(d)  of  the  Act  and  rule  17d-l 
thereunder. 

SJMMARY  Of  APPLICATION:  Applicants 
seek  an  order  permitting  each  applicant 
investment  company  to  establish 
deferred  compensation  plans  for  its 
trustees  who  are  not  affiliated  persons  of 
the  company's  investment  adviser  or 
principal  underwriter, 

FILING  DATES:  The  application  was  filed 
on  February  16,  1994,  and  amended  on 
April  29,  1994.  August  12,  1994,  and 
September  16,  1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  tbe  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 


hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  24, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington.  DC.  20549. 
Applicants,  One  Financial  Center. 
Boston,  Massachusetts  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  J.  Dwyer.  Staff  Attorney,  at  (202) 
942-0581,  or  C,  David  Messman,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  existing  Trust  is  orgajiized  as 
a  Massachusetts  business  trust  and 
advised  by  the  Adviser.  The  Open-^End 
Trusts  are  registered  open-end 
management  investment  companies, 
and  the  Closed-End  Trusts  are  registered 
closed-end  management  investment 
companies.  The  Colonial  Investment 
Services  division  (the  "Distributor")  of 
the  Adviser  serves  as  the  principal 
underwriter  of  the  Open-End  Trusts. 
Certain  of  the  existirig  Trusts  offer 
multiple  series  of  shares.  The  term 
"Fimd"  refers  to  any  series  of  a  Trust, 
if  the  Trust  offers  shares  in  multiple 
series,  or  to  a  Trust  that  offers  shares 
only  in  one  series. 

2.  The  board  of  trustees  ^  of  each  Fund 
cxurently  consists  of  nine  persons,  eight 
of  whom  are  not  "aiBliated  persons"  of 
the  Adviser  or  the  Distributor  within  the 
meaning  of  section  2(a)(3)  of  the  Act. 
Only  the  trustees  who  are  not  affiliated 
persons  of  the  Adviser  or  the  Distributor 
(the  "Eligible  Trustees")  are  entitled  to 
receive  annual  fees  for  their  ser\aces. 
The  aggregate  annual  fees  are,  and  are 
expected  to  remain,  insignificant  in 
comparison  to  applicants'  total  net 
assets.  2 


3.  Apphcants  request  relief  to  permit 
the  Ehgible  Trustees  to  elect  to  defer 
receipt  of  all  or  part  of  their  trustees' 
fees  pursuant  to  a  deferred  fee 
agreement  (the  "Agreement")  entered 
into  between  each  Eligible  Trustee  and 
appropriate  Fund.  Under  the 
Agreement,  the  Eligible  Trustees  could 
defer  payment  of  trustees'  fees  to  defer 
paynment  of  income  taxes  or  for  other 
reasons. 

4.  Under  tbe  Agreement,  the  deferred 
fees  payable  by  a  Fund  to  a  particular 
Eligible  Trustee  will  be  credited  to  a 
book  reserve  account  established  by  the 
Fund  (the  "Deferred  Fee  Account"),  as 
of  the  date  such  fees  would  have  been 
paid  to  the  Eligible  Trustee.  Trustees' 
fees  payable  for  attending  board 
meetings  or  board  committee  meetings 
will  be  credited  to  the  Deferred  Fee 
Account  on  the  following  business  day. 
The  value  of  a  Deferred  Fee  .Account 
shall  equal  the  vaiae  such  account 
would  have  had  if  the  amounts  credited 
to  such  accoimt  had  been  invested  and 
reinvested  in  certain  designated 
securities  ("Underlying  Securities")  as 
of  the  date  credited.  Each  Deferred  Fee 
Account  shall  be  credited  or  charged 
with  book  adjustments  reflecting  all 
dividends,  including  interest  income 
and  capital  gains,  and  all  unrealized 
gains  and  losses  that  would  have  been 
earned  had  the  account  been  investing 
in  such  Underlying  Securities. 

5.  The  Underlying  Securities  will  be 
shares  of  Funds  as  agreed  to  between 
the  applicable  board  of  trustees  and  the 
participating  trustee.  Although  a  Fund's 
own  shares  may  serve  as  an  Underlying 
Seciu-ity,  applicants  do  not  anticipate 
that  a  Fund  will  purchase  its  own 
shares.  Rather,  monies  equal  to  the 
amount  credited  to  the  Deferred  Fee 
Account  will  be  invested  along  with  and 
in  the  same  securities  and  proportions 
as  the  rest  of  the  Fund's  assets.  Under 
existing  deferral  agreements,  certain 
trustees  have  deferred  receipt  of  their 
compensation  under  an  arrangement 
where  the  trustee  is  entitled  to  receive 
an  amount  equal  to  the  value  such 
deferred  comjaensation  would  have  had 
if  it  had  been  invested  in  U.S.  Treasury 
Bills  on  the  date  upon  which  such 
compensation  otherwise  would  have 
been  paid  to  such  trustee. ^ 


•  The  term  "trustee,"  as  used  herein,  also  r«fer» 
to  directors  of  a  Fund  that  U  organized  as  a 
corporation. 

'  It  is  expected  that  the  aggregate  arrtount  peybble 
to  all  trustees  of  tbe  Trusts  who  receive 
remuneration  from  tlie  Trusts  for  their  services  in 


1994  will  be  5791.000.  which  would  repramot 
.  .0053%  of  tiM  Trusts'  aggregate  net  mtHM  m  of 
December  31, 1993. 

'  The  staff  of  the  Division  of  Investment 
Management  has  stated  that  it  would  not 
recommend  that  tbe  Conuniasion  lake  any 
eafbrcement  action  under  the  Act  if  reglsterwl 
investment  compeoies  establish  deferred 
compensation  plana  where  tbe  rate  of  return  on  the 
deferred  compensation  is  tiased  on  the  return  on 

Continu»o 
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6.  The  obligations  of  a  Fund  to  make 
payments  to  the  Deferred  Fee  Accounts 
will  be  general  unsecured  obligations  of 
the  Fund,  and  payments  made  pursuant 
to  the  Agreement  will  be  made  from  the 
Fund's  general  assets  and  property.  As 
a  matter  of  risk  management,  each  Fund 
intends  and,  with  respect  to  any  money 
market  Fund  that  values  its  assets  by  the 
amortized  cost  method,  undertakes,  to 
purchase  and  maintain  the  Underlying 
Securities  in  amounts  equal  to  the 
deemed  investment  of  the  Deferred  Fee 
Accounts  of  its  trustees.  If  a  Fund 
chooses  to  purchase  Underlying 
Securities  to  cover  its  obligations  under 
the  Agreement,  any  ajid  all  such 
Underlying  Securities  will  continue  to 
be  a  part  of  the  general  assets  and 
property  of  the  Fund.  Any  purchase  of 
Underlying  Securities  will  be  made  for 
the  benefit  of  shareholders  generally 
and  not  for  the  Eligible  Trustees. 

7.  Under  the  Agreement,  an  Eligible 
Trustee  may  elect  to  defer  payment  of 
all  or  part  of  his  or  her  trustee's  fees 
until  (a)  The  trustee  ceases  to  be  a 
trustee  of  the  Fund,  (b)  the  trustee  dies, 
(c)  the  dissolution,  liquidation,  or 
winding  up  of  the  Fund,  or  the 
disposition  of  all  of  or  substantially  all 
of  the  Fund's  assets  (unless  the  Fund's 
obligations  under  the  Agreement  have 
been  assumed  by  a  financially 
responsible  party  purchasing  such 
assets),  or  (d)  the  merger  or 
consolidation  of  the  Fund  (unless,  prior 
to  such  merger  or  consolidation,  the 
board  of  trustees  determines  that  the 
Agreement  shall  survive  the  merger  or 
consolidation).*  Payments  shall  be  made 
in  a  lump  sum  or  in  a  number  of  annual 
installments,  not  to  exceed  ten.  elected 
by  the  trustee  at  the  time  of  entering 
into  the  Agreement.  Each  annual 
payment  will  be  made  as  of  January  3 1 
The  trustee's  right  to  receive  payments 
will  be  nontransferable,  except  that,  in 
the  event  of  a  trustee's  death,  amounts 
payable  to  him  or  her  thereafter  will  be 
payable  to  his  or  her  designated 
beneficiary. 

8.  The  Agreement  will  not  obligate  a 
Fund  to  retain  the  services  of  a  trustee, 
nor  will  it  obligate  a  Fund  to  pay  any 
particular  level  of  fees  to  any  trustee. 
The  proposed  arrangements  will  not 
affect  the  voting  rights  of  any  of  the 


U.S.  Tr«Mury  Bill*  .S«».  rg,  The  North  Corohna 
Cath  Management  Tnitt  (pub.  aviil.  Ian.  23.  19921 

*  Applicant*  acknowlMigc  thai  iha  raquMted 
order  would  not  parmit  a  party  acquiring  a  Kund'i 
aaaat*  lo  aaaume  a  Fund*  oblij^alion*  undar  tha 
Agraamant  if  luch  aasumptlon  ofobligatioiu  would 
violate  Iha  Ad.  Accordinnlv.  luch  aiaumption 
would  be  parmittad  only  if  the  auuminR  party  it 
(II  Another  Fund.  (2)  ani>i!>i<r  r,-^itierad  investment 
company  that  baa  recei^  va  relief  similar 

to  that  aought  by  tha  ap;  ^r  U)  not  a 

ragiaterad  invaalment  company 


Funds'  shareholders.  If  a  Fund 
purchases  Underlying  Securities  issued 
by  another  Fund,  the  purchasing  Fund 
will  vote  such  shares  in  proportion  to 
the  votes  of  all  other  holders  of  shares 
of  such  affiliated  Fund. 

Applicants'  Legal  Analysis 

1.  Applicants  believe  that  the  deferred 
fee  arrangements  are  in  the  best  interests 
of  each  Fund  and  its  shareholders,  and 
that  the  arrangements  will  enhance  the 
ability  of  the  Funds  to  attract  and  retain 
high  caliber  trustees. 

2.  Sections  18(a)  and  18(c)  restrict  the 
ability  of  a  registered  closed-end 
investment  company  to  issue  senior 
securities.  Similarly,  section  18(f)(1) 
generally  prohibits  a  registered  open- 
end  investment  company  from  issuing 
senior  securities.  Section  13(a)(2) 
requires  that  any  registered  investment 
company  obtain  shareholder 
authorization  before  issuing  any  senior 
securities  not  contemplated  by  the 
recitals  of  policy  in  its  registration 
statement.  Applicants  contend  that  the 
Agreement  possesses  none  of  the 
characteristics  of  senior  securities  that 
led  Congress  to  enact  these  sections. 
The  Agreement  would  not:  (a)  Induce 
speculative  investments  or  provide 
opportunities  for  manipulative 
all(x:ation  of  the  expenses  and  profits  of 
a  Fund;  (b)  affect  control  of  a  Fund;  (c) 
confuse  investors  or  convey  a  false 
impression  of  safety;  or  (d)  be 
inconsistent  with  the  theory  of 
mutuality  of  risk.  All  liabilities  for 
deferred  fees  are  expected  to  be  offset  by 
essentially  equal  amounts  of  assets  that 
would  not  otherwise  exist  if  the  fees 
were  paid  on  a  current  basis. 

3.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  Applicants  contend  that  any 
restrictions  created  under  the 
Agreement  clearly  would  be  set  forth  in 
the  Agreement,  are  included  primarily 
to  benefit  the  Eligible  Trustees,  and 
would  not  adversely  affect  the  interests 
of  any  shareholder  of  any  Fund. 

4.  Sections  22(g)  and  23(a)  generally 
prohibit  a  registered  open-end  and 
closed-end  investment  company, 
respectively,  from  issuing  any  of  their 
securities  for  services  or  for  property 
other  than  cash  or  securities.  Applicants 
assert  that,  while  a  trustee  would 
receive  fees  for  services,  such  fees 
would  be  payable  independent  of  the 
Agreement.  The  Agreement  would 
merely  provide  for  deferral  of  payment 
of  such  fees  and  thus  should  be  viewed 
as  being  issued  not  in  return  for  services 
but  in  return  for  a  Trust  not  being 
required  to  pay  such  fees  on  a  current 


basis.  Applicant  further  assert  that  these 
sections  primarily  are  concerned  with 
the  dilutive  effect  on  the  equity  and 
voting  power  than  can  result  when 
securities  are  issued  for  consideration 
that  is  not  readily  valued.  Applicants 
submit  that  the  Agreement  would  not 
have  such  effect. 

5.  Rule  2a-7  imposes  certain 
restrictions  on  the  investments  of 
"money  market  funds,"  as  defined 
under  the  rule,  that  would  prohibit  a 
Fund  that  is  a  money  market  fund  fi-om 
investing  in  the  shares  of  any  other 
Fund.  Applicants  submit  that  the 
requested  exemption  would  permit  the 
Funds  in  question  to  achieve  an  exact 
matching  of  Underlying  Securities  with 
the  deemed  investments  of  the  Deferred 
Fee  Accounts,  thereby  ensuring  that  the 
deferred  fees  would  not  affect  net  asset 
value.  Applicants  further  assert  that  the 
amounts  involved  in  all  cases  would  be 
de  minimis  in  relation  to  the  total  net 
assets  of  each  Fund,  and  would  have  no 
effect  on  the  per  share  net  asset  value  of 
the  Funds. 

6.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  the  standards  for  an  exemption 
from  the  provisions  discussed  above. 

7.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company  from  selling  any 
security  to  such  registered  investment 
company.  Each  Fund  may  be  an 
affiliated  person  of  each  other  Fund 
under  section  2(a)(3)  of  the  Act. 
Applicants  assert  that  section  17(a)(1) 
was  designed  to  prevent  sponsors  of 
investment  companies  from  using 
investment  company  assets  as  capital 
for  enterprises  with  which  they  were 
associated  or  to  acquire  controlling 
interests  in  such  enterprises.  Applicants 
submit  that  the  sale  of  securities  issued 
by  the  Funds  pursuant  to  the  Agreement 
does  not  implicate  the  concerns  of 
Congress  in  enacting  this  section,  but 
merely  would  facilitate  the  matching  of 
each  Fund's  liability  for  deferred  fees 
with  the  Underlying  Securities  that 
would  determine  the  amount  of  such 
liability.  Section  17(b)  authorizes  the 
SEC  to  exempt  a  proposed  transaction 
from  section  17(a)  if  evidence 
establishes  that  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 


concerned,  the  transaction  is  consistent 
with  the  policies  of  the  registered 
investment  c»mpany,  and  the 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
assert  that  the  proposed  transaction 
satisfies  the  criteria  of  section  17(b). 

8.  Section  17(d)  and  rule  17d-l 
generally  prevent  a  registered 
investment  company's  joint  or  joint  and 
several  participation  with  an  affiliated 
person  in  a  transaction  in  connection 
with  any  joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  on  a 
basis  different  from  or  less  advantageous 
than  that  of  the  affiliated  person. 
Applicants  assert  that  any  adjustments 
made  to  the  Deferred  Fee  Atxounts  to 
reflect  the  income,  gain,  or  loss  on 
investments  of  the  assets  of  a  Fund 
would  be  identical  in  amount  to 
income  gain,  and  loss  by  other 
shareholders  in  the  Fund.  An  Eligible 
Trustee  would  neither  directly  or 
indirectly  receive  a  benefit  that 
otherwise  would  iniure  to  the  Funds  or 
their  shareholders.  Deferral  of  an 
Eligible  Trustee's  fees  in  accordance 
with  the  Agreement  essentially  would 
maintain  the  parties,  viewed  both 
separately  and  in  their  relationship  to 
one  another,  in  the  same  position  as  if 
the  fees  were  paid  on  a  current  basis. 
When  all  payments  have  been  made  to 
an  Eligible  Trustee,  such  Eligible 
Trustee  will  be.  relative  to  the  Funds,  no 
better  off  than  if  such  Eligible  Trustee 
had  received  deferred  fees  on  a  current 
basis  and  invested  them  in  shares  of  the 
Underlying  Securities. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  bo 
subject  to  the  following  conditions: 

1.  With  respect  to  tlie  requested  relief 
from  rule  2a-7,  any  money  market  Fund 
that  values  its  assets  by  the  amortized 
cost  method  or  penny-rounding  method 
will  buy  and  hold  Underlying  Securities 
that  determine  the  performance  of 
Deferred  Fee  Accounts  to  achieve  an 
exact  match  between  such  Fund's 
liability  to  pay  deferred  fees  and  the 
assets  that  offset  that  liability. 

2.  If  a  P'und  purchases  Underlying 
Securities  issued  by  an  affiliated  Fund, 
the  purchasing  Fund  will  vote  such 
shares  in  proportion  to  the  votes  of  all 
other  holders  of  shares  of  such  affiliated 
Fund. 

For  the  SEC,  by  the  Division  of  lovestinent 
Mdnagement.  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc  94-24311  Filed  ^30-94,  8:45  ain| 
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Rel.  No.  IC— 20577;  No.  811-4515J 

Colonial  United  States  Equity  Index 
Trust 

September  26,  1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACnON:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

applicant:  Colonial  United  States 

Equity  Index  Trust. 

RELEVANT  1940  ACT  SECTION:  Order 

requested  under  Section  8(f)  of  the  1940 

Act. 

SUMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  application  was  filed 
on  August  25, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  Application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  (o  the  SEC's 
Secretary  and  serving  Applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  bv  5:30  p.m.  on 
October  21,  1994.  and'should  be 
accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
E.xchange  Commission,  450  5th  Street, 
N.VV.,  Washington,  D.C.  20549. 
Applicant,  Colonial  United  States 
Equity  Index  Trust.  One  Financial 
Center.  Boston,  Massachusetts  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold.  Senior  Counsel,  on 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summar>  of  the  Application;  the 
complete  Application  is  available  for  a 
free  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  The  Applicant  (formerly,  the 
GNMA  Trust)  is  a  Massachusetts 
business  trust  and  an  open-end. 
diversified  investment  management 
company  registered  under  the  1940  Act. 

2.  On  December  17,  1985.  Applicant 
filed  a  notification  of  registration  under 
Section  8{a)  of  the  1940  Act  and  a 


registration  statement  under  the 
Securities  Act  of  1933  and  Section  8(b) 
of  the  1940  Act  registering  an  unlimited 
number  of  shares  of  beneficial  interest. 
The  registration  statement  became 
effective  on  July  22.  1986,  and  the  initial 
public  offering  commenced  July  25. 
1986. 

3.  On  August  13,  1993,  Applicants 
board  of  trustees  unanimously  approved 
the  terms  of  an  agreement  and  plan  of 
reorganization  ("Plan").  The  Plan  was 
approved  by  Applicant's  shareholders 
on  December  10,  19Q3.  Appbcant  relied 
upon  Ru  le  1 7a-8  under  the  1 940  Act  in 
determining  to  merge  its  assets  into  an 
existing  series  of  a  registered  investment 
management  company. 

4.  On  December  16,  1993.  Applicant 
made  a  final  distribution  of  dividend 
income  to  its  security  holders  in  the 
amount  of  SO. 1825  per  share,  for  a  total 
distribution  of  $342,672. 

5.  On  December  17. 1993.  pursuant  to 
the  Plan.  Applicant  transferred  all  of  its 
assets  to  Colonial  U.S.  Fund  for  Growth 
("Colonial  Growth")  in  a  non-taxable 
transaction.  Colonial  Growth  is  a  series 
of  Colonial  Trust  VI.  a  registered 
management  investment  company.  In 
exchange  for  the  transfer  of  assets. 
Colonial  Growth  assumed  Applicant's 
liabilities  and  issued  pro  rata  to 
AppUcanfs  shareholders  3,552.]r>4  of 
Colonial  Growth  Class  A  shares  at  a  rate 
of  1 .88  shares  for  each  former  share  of 
the  Applicant.  The  exchange  resulted  in 
the  complete  liquidation,  distribution 
and  cancellation  of  1,885,910.722  sha^p^ 
of  Apphcant  then  outstanding,  valued  at 
$42,692,625.55  based  on  the  closing  not 
asset  value  for  Applicant  and  the 
Colonial  Growrih  as  of  December  17, 
1993  of  $22.64  and  $12.02,  respectively. 
The  aggregate  net  assets  of  Colonial 
Growth  immediately  after  the  exchange 
were  $227,715,458.  The  Plan  did  not 
affect  the  net  asset  value  of  the  sharr-s 
h(dd  by  Applicants  shareholders. 

6.  Applicant's  investment  adviser 
paid  all  expenses  incurred  in 
coruiection  with  the  Plan.  These 
exptinses  totaled  approximately 
$79  063,  and  consisted  of  legal, 
auditing,  printing,  mailing  and  proxy 
solicitation  expenses.  No  brokerage 
commissions  were  paid  with  respetl  to 
the  Plan. 

7.  Applicant  has  retained  no  assets 
and  has  no  security  holders.  Applir.ant 
does  not  have  any  debts  or  other 
liabilities  which  remain  outstanding 
and  is  not  a  party  to  any  litigatiun  or 
administrative  proceeding. 

8.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  security  holder?:  of 
Applicant. 
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9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  Applicant  will,  after  receipt  of 
the  relief  requested,  file  certiHcates  of 
dissolution  or  similar  documents  in 
accordance  with  state  law. 

10.  Applicant  states  that  it  is  current 
with  all  of  its  filings  under  the  1940  Act. 
including  all  Form  N-SAR  filings  for 
each  semi-annual  period  for  which  such 
filing  was  or  is  required. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd. 
Deputy  Sectvtary 
IFR  Doc  94-24312  Filed  9-30-94.  8  45  am] 

■M.UNO  COM  WIO-OI-M 

[Rel.  No.  IC-^0573;  No  812-0112] 

Great-West  Life  &  Annuity  Insurance 
Company,  et  al. 

September  26.  1994 
AQENCY:  Securities  and  Exchange 
Commission  {"'Commission"  or  "SEC") 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Great-West  Life  &  Annuity 
Insurance  Company  ("Great-West  Life"). 
Maxim  Series  Account  ("Separate 
Account"),  and  The  Great  West  Life 
Assurance  Company  ("Great  West 
Assurance"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  from  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  the  1940  Act. 
SUMMARY  Of  application:  Applicants 
s«!ek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of:  (a)  The  Separate 
Account  in  connection  with  the  offer 
and  sale  of  certain  flexible  premium 
payment  variable  annuity  contracts 
("Contracts");  (b)  the  Separate  Account 
in  connection  with  the  issuance  of 
variable  annuity  contracts  that  are 
substantially  similar  in  all  material 
respects  to  the  Contracts  ("Future 
Contracts");  and  (c)  any  other  separate 
account  established  in  the  future  by 
Great-West  Life  in  connection  with  the 
issuance  of  Future  Contracts. 
FILING  DATE:  The  application  was  filed 
on  July  15.  1994.  and  amended  and 
restated  on  S^-ptomln^r  20.  1994 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
at  hearing  by  writing  to  the 


Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  October  21.  1994.  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  law\ers.  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretar>'.  SEC.  450  5th 
Street.  N  VV  .  Washington.  DC.  20549. 
Applicants,  c/o  Beverly  A.  Byrne.  Esq.. 
The  Great-West  Life  Assurance 
Company.  8515  East  Orchard  Road, 
Englewood.  Colorado  801 1 1 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Hunold.  Senior  Counsel,  at 
(202)  942-Ob'O.  Office  of  Insurance 
Products  (Division  of  Investment 
Management) 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representatives; 

1.  Great-West  Life  is  a  stock  file 
insurance  company  and  a  wholly- 
owned  subsidiary  of  Great-West 
Assurance  Great-West  Assurance  is  a 
subsidiary  of  Great-West  Lifeco.  Inc. 
("Great-West  Lifeco  ").  an  insurance 
holding  company  and  a  subsidiary  of 
Power  Financial  Corporation  of  Canada, 
a  financial  services  company.  Great- 
West  Life  is  principally  engaged  in 
offering  insurance  and  annuity 
contracts,  and  is  admitted  to  do 
business  in  the  District  of  Columbia  and 
in  all  states,  except  New  York. 

2.  The  Separate  Account  is  a  separate 
investment  account  established  by 
Great-West  Life  for  the  purpose  of 
investing  purchase  payments  received 
under  the  Contracts.  The  Separate 
Account  is  registered  under  the  1940 
Act  as  a  unit  investment  trust  and  the 
Contracts  are  registered  as  securities 
under  the  Securities  Act  of  1933. 

The  Separate  Account  currently  has 
nine  investment  divisions  ("Divisions"). 
Seven  Divisions  invest  solely  in 
corresponding  portfolios  of  the  Maxim 
Series  Fund  Inc.  ("Maxim  Fund"),  and 
two  Divisions  invest  solely  in 
corresponding  Portfolios  of  TCI 
Portfolios  Inc.  ("TCI  Fund  ")  (collective. 
"Funds").  Each  Division  is  subdivided 
into  six  subaccounts  ("Subaccounts"), 
two  of  which  are  used  for  allocations 
under  the  Contracts.  The  remaining  four 
Subaccounts  are  used  for  allocations 


under  other  variable  annuity  contracts 
previously  offer  by  Great-West  life. 
Additional  Divisions  may  be  established 
in  the  future  to  invest  in  other  portfolios 
of  Maxim  Fund  or  TCI  Fund,  or  in  other 
investments. 

Great-West  Life  may.  in  the  future, 
issue  through  the  Separate  Account,  and 
through  other  separate  accounts  that  it 
may  establish  in  the  future,  other 
variable  annuity  contracts  that  are 
substantially  similar  in  all  material 
respects  to  the  Contracts  (collectively, 
"Future  Contracts"). 

3.  Maxim  Fund  and  TCI  Fund  are 
registered  open-end,  diversified 
investment  companies  under  the  1940 
Act.  each  consisting  of  one  or  more 
investment  series  or  portfolios 
(collectively.  "Portfolios")  with 
different  investment  objectives  and 
policies.  Great-West  Life  purchases  and 
redeems  Portfolio  shares  for  the 
corresponding  Divisions  at  net  asset 
value.  Shares  of  the  Funds  also  are 
offered  to  other  affiliated  or  unaffiliated 
separate  accounts  of  insurance 
companies  offering  variable  annuity  or 
variable  life  insurance  contracts. 

4.  Great- West  Assurance  will  serve  as 
the  principal  underwriter  of  the 
Contracts.  Great-West  Assurance  is  a 
subsidiary  of  Great-West  Lifeco  and  is 
an  affiliate  of  Great-West  Life.  Great- 
West  Assurance  is  registered  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer  and  is  a  member  of  the 
National  Association  of  Securities 
Dealers.  Inc. 

5.  The  Contracts  are  to  be  used  in 
cormection  wWh  retirement  plans  that 
qualify  for  favorable  federal  income  tax 
treatment  under  Section  401  or  Section 
408  of  the  Internal  Revenue  Code  as  an 
individual  retirement  plan  ("Qualified 
Plan")  or  with  plans  purchased  on  a 
non-tax  qualified  basis  ("Non-Qualified 
Plan").  The  Contracts  may  be  used  for 
other  purposes  in  the  future,  or  offered 
only  in  connection  with  Qualified  or 
Non-Qualified  Plans. 

6.  The  Contracts  provide  for 
minimum  initial  purchase  payments 
and  permit  additional  minimum 
purchase  payments  and  periodic 
payments,  subject  to  certain  limitations. 
The  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis  determined  by  the  investment 
experience  of  the  Divisions  to  which  the 
Contract  owner  allocates  Purchase 
Payments.  The  Contracts  also  provide 
four  Annuity  Options  for  the  payment  of 
annuity  benefits  on  a  fixed  and/or 
variable  basis. 

7.  The  Contracts  also  provide  for  the 
payment  of  a  death  l)enefit.  If  the 
Annuitant  dies  prior  to  the  date  on 
which  armuity  payments  are  to  begin 


("Retirement  Date")  and  before  age  75. 
the  death  benefit  will  be  equal  to  the 
greater  of  either;  (a)  Contract  Value  less 
premium  taxes,  if  any;  or  (b)  total 
purchase  payments  made,  less  any 
partial  surrenders  of  Contract  Value, 
surrender  charges,  periodic  payments, 
and  premium  taxes,  if  any.  If  the 
Annuitant  dies  prior  to  Retirement  Date 
and  after  age  75,  the  Contract  Value,  less 
premium  taxes,  if  any,  will  be  paid  to 
the  beneficiary. 

8.  Various  fees  and  expenses  are 
deducted  under  the  Contracts.  An 
annual  maintenance  charge  of  $27  will 
be  deducted  from  the  Contract  Value 
prior  to  the  Retirement  Date  to 
compensate  Great-West  Life  for 
administrative  services.  This  charge  is 
guaranteed  not  to  exceed  the  cost  of 
services  to  be  provided  over  the  life  of 
the  Coritiact,  in  accordance  with  the 
provisions  of  Rule  26a-l  under  the  1940 
Act.  Great-West  Life  does  not  anticipate 
any  profit  from  this  charge. 

9.  Any  premium  or  other  taxes 
assessed  by  any  governmental  entity 
will  be  paid  by  Great- West  Life.  If  the 
Contract  Value  is  used  to  ptirchase  an 
annuity  under  the  Annuity  Options,  the 
dollar  amount  of  any  premium  tax 
previously  paid  or  payable  upon 
annuitization  by  Great-West  Life  will  be 
charged  against  Contract  Value.  The 
apphcable  premium  tax  rates  currently 
range  from  0%  to  2.50%.  The  Separate 
Account  and  the  Divisions  will  bear 
their  own  operating  expenses  and 
charges  for  federal  income  taxes,  should 
such  taxes  be  inciured  by  Great-West 
Life  in  cormection  with  the  operation  of 
the  Separate  Account.  No  charge  is 
made  by  Great-West  Life  for  tremsfers  of 
Contract  Value  among  the  Divisions. 
The  Contracts  also  are  not  subject  to  any 
Contract  policy  fee. 

10.  No  sales  charges  are  deducted 
from  premium  payments  under  the 
Contracts.  A  contingent  deferred  sales 
charge  ("CDSC")  is  deducted  on  any 
total  or  partial  surrender  of  Contract 
Value  prior  to  the  Retirement  Date  that 
are  attributable  to  Purchase  Payments 
which  have  been  credited  to  a  Contract 
for  less  than  seven  years.  Up  to  10%  of 
Contract  Value  as  of  December  31  of  a 
calendar  year  prior  to  the  year  in  which 
the  amount  is  being  surrendered  can  be 
withdrawn  once  per  year  without 
incurring  the  CDSC.  Additional 
withdrawals  are  subject  to  a  surrender 
charge  equal  to  a  percentage  of  the 
amount  distributed  according  to  the 
following  schedule: 


Year  completed 

Maximum  sur- 

rendei  charge 

percent 

1  

7 

2 

6 

3 

5 
4 

4  

5 

3 
2 

0 

6 

7-f 

Total  surrender  charges  will  not 
exceed  7%  of  Purchase  Paj-ments  under 
the  Contracts.  No  CDSC  is  assessed  on 
or  after  the  seventh  year  of  the 
Contracts.  Applicants  are  relying  on 
Rule  6c-8  uiKier  the  1940  Act  to  dedurt 
the  CDSC. 

Great-West  Life  does  not  anticipate 
that  the  CDSC  wrill  generate  sufficient 
revenues  to  pay  the  cost  of  distributing 
the  Contracts.  If  this  charge  is 
insufficient  to  cover  the  e.xponses,  the 
deficiency  will  be  met  from  G.-^eat-West 
Life's  general  account  assets,  which  may 
include  amounts  derived  from  the 
charge  for  mortality  and  expenses  risks, 
discussed  below. 

11.  A  daily  charge  equal  to  an 
effective  annual  rate  of  1.25%  of  the  net 
asset  value  of  the  Separate  Account  will 
be  imposed  to  compensate  Great- West 
Life  for  bearing  certain  mortality  and 
expense  risks  in  connection  wath  the 
Contracts  and  in  connection  with  Future 
Contracts.  Of  this  amount,  0.85%  is 
allocable  to  mortality  risks  and  0.40%  is 
allocable  to  expense  risks.  No  deduction 
will  be  made  for  mortality  and  expense 
risks  after  the  Retirement  Date  under 
Contracts  electing  certain  Annuity 
Options  that  do  not  vary  with  the 
investment  performance  of  the 
Divisions.  The  mortality  and  expense 
risk  charge  is  guaranteed  never  to 
exceed  1.25%.  This  charge  may  be  a 
source  of  profit  for  Great-West  Life 
which  will  be  added  to  its  surplus  and 
may  be  used  for,  among  other  things,  the 
payment  of  distribution  expenses. 

12.  The  mortality  risk  arises  from 
Great- West  Life's  contractual  obligations 
to  make  Annuity  Payments  where  one  of 
the  Life  Annuity  Options  is  selected 
(determined  in  accordance  with  the 
Annuity  Tables  and  other  provisions 
contained  in  the  Contracts)  regcirdless  of 
how  long  an  Annuitant  may  live.  The 
mortality  risk  under  the  Contracts  is  the 
risk  that,  upon  selection  of  an  Annuity 
Option  with  a  life  contingency, 
Annuitants  will  live  longer  than  Great- 
West  Life's  actuarial  projections 
indicate,  thereby  resulting  in  higher 
than  expected  Annuity  Payments.  Great- 
West  Life  also  assumes  a  mortality  risk 

if  the  Aimuitant  should  die  prior  to  the 
Contract  anniversary  nearest  the  75th 
birthday.  In  that  event,  Great- West  Life 


is  at  risk  to  the  exient  that  the  amount 
of  the  Purchase  Payments  made  exceed 
the  Contract  Value,  less  partial 
surrenders  and  surrender  charges  as  of 
the  date  notice  of  death  is  received. 

13.  The  expense  risk  borne  by  Great- 
West  Life  is  the  risk  that  the  charges  for 
administrative  expenses,  which  are 
guaranteed  not  to  increase  for  the  life  of 
the  Contracts,  may  be  insufTicient  to 
cover  the  actual  costs  of  issuing  and 
administering  the  Contracts  in  excess  of 
the  Contract  Maintenance  Charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  of  the 
Commission  under  Section  6(c)  for 
exemptions  from  Section  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  to  the  extent 
necessary  to  permit  the  dedication  of  a 
maximiun  charge  of  1.25%  for  the 
assumption  of  mortality  and  expense 
risks  from  the  assets  of:  (a)  The  Separate 
Account  in  connection  with  the 
issuance  of  the  Contracts;  (b)  the 
Separate  Account  in  connection  with 
the  issuance  of  any  Future  Contracts; 
and  (c)  any  other  separate  account 
established  in  the  future  by  Great-West 
Life  in  connection  with  the  issuance  of 
Future  Contracts.  Applicants  believe 
that  the  requested  exemptions  are 
necessary  and  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

2.  Applicants  submit  that  their 
request  for  exemptive  reUef  for 
deduction  of  the  1.25%  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Separate  Account,  or  any  other 
separate  account  established  by  Great- 
West  Life  in  the  future,  in  connection 
with  the  issuance  of  Future  Contracts, 
would  promote  competitiveness  in  the 
variable  annuity  contract  market  by 
eliminating  the  need  for  Great-West  Life 
the  file  redundant  exemptive 
applications,  thereby  reducing  Great- 
West  Life's  administrative  expenses  and 
maximizing  the  efficient  use  of  its 
resources.  Applicants  further  submit 
that  the  delay  and  expense  involved  in 
having  repeatedly  to  seek  exemptive 
relief  would  impair  Great-West  Life's 
ability  effectively  to  take  advantage  of 
business  opportunities  as  they  arise. 
Further,  if  Great-West  Life  were 
required  repeatedly  to  seek  exemptive 
relief  with  respect  to  the  same  issues 
addressed  in  this  Application,  investors 
would  not  receive  any  benefit  or 
additional  protection  thereby.  Thus, 
Applicants  believe  that  the  requested 
exemptions  are  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  purposes 
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fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

3.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  application,  to  conditionally  or 
unconditionally  grant  an  exemption 
from  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  qualified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

5.  Applicants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  under  the  Contracts  is  within  the 
range  of  industry  practice  for 
comparable  annuity  contracts.  This 
representation  is  based  on  Applicants' 
analysis  of  publicly  available 
information  about  similtir  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
manner  in  which  charges  are  imposed, 
the  existence  of  charge  level  or  annuity- 
rate  guarantees,  and  the  markets  in 
which  the  Contracts  are  offered. 
Applicants  represent  that  Great-West 
Life  will  maintain  at  its  administrative 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of.  and 
the  methodology  and  results  of.  its 
comparative  survey. 

Similarly,  prior  to  making  available 
any  Future  Contracts  through  the 
5>eparate  Account,  or  through  other 
separate  accounts  established  in  the 
future  by  Great-West  Life.  Applicants 
will  represent  that  the  mortality  and 
expense  nsk  charge  under  any  such 
Future  Contracts  will  be  within  the 
range  of  industry  practice  for 
comparable  contracts.  Applicants 
represent  that  Great-West  Life  will 
maintain  at  its  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology,  and  results  of,  its 
comparative  survey. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge  under  the  Contracts, 


all  or  a  portion  of  such  profit  may  be 
available  to  pay  distribution  expenses 
not  reimbursed  by  the  CDSC.  Great-West 
Life  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Separate  Account  and  the 
Contract  owners.  The  basis  for  that 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  Great-West  Life  at  its  administrative 
offices  and  will  be  made  available  to  the 
Commission. 

Additionally,  Applicants 
acknowledge  that,  if  a  profit  is  realized 
hom  the  mortality  and  expense  risk 
charge  under  Future  Contracts,  all  or  a 
portion  of  such  profit  may  be  available 
to  pay  distribution  expenses  not 
reimbursed  by  the  CDSC.  Great-West 
Life  also  will  maintain  and  make 
available  to  the  Commission  a 
memorandu.ii  setting  forth  the  basis  for 
the  same  representation  with  respect  to 
Future  Contracts  offered  by  the  Separate 
Account  and  by  any  other  separate 
account  established  in  the  future  by 
Great-West  Life. 

7.  Applicants  also  represents  that  the 
Separate  Account,  and  separate 
accounts  established  by  Great-West  Life 
in  the  future,  will  invest  only  in 
underlying  funds  which  undertake,  in 
the  event  they  should  adopt  a  plan 
under  Rule  12b-l  to  finance 
distribution  expenses,  to  have  a  board  of 
directors  or  trustees,  majority  of  whom 
are  not  "interested  persons"  of  the 
company,  formulate  and  approve  any 
such  plan. 

Condition 

Applicants  undertake  that  such 
Future  Contracts  funded  by  the  Separate 
Account,  or  by  separate  accounts 
established  in  the  future  by  Great-West, 
which  seek  to  rely  on  the  order  issued 
pursuant  to  this  Application  will  be 
substantially  similar  in  all  material 
respects  to  the  Contracts. 

Conclusion 

For  the  reasons  set  forth  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 
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The  Park  Avenue  Portfolio;  Notice  of 
Application 

September  27, 1994 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Park  Avenue  Portfolio 

(the  "Portfolio"). 

RELEVANT  ACT  SECTJONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  section  17(a),  and 
under  section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  permitting  certain 
joint  fran<;actions. 

SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  to  permit  The 
Guardian  U.S.  Government  Securities 
Fund  series  (the  "Government  Fund")  of 
the  Portfolio  to  merge  with  The 
Guardian  Investment  Quality  Bond 
Fund  series  (the  "Bond  Fund")  of  the 
Portfolio.  Because  of  certain  affiliations, 
the  two  series  may  not  rely  on  rule  17a— 
8  under  the  Act. 

FILING  DATE:  The  application  was  filed 
on  August  12, 1994  and  amended  on 
September  21.  1994 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  \he  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  20.  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant,  201  Park  Avenue  South,  New 
York,  New  York  lOOm 
FOR  FURTHER  »NFOflMATK)N  CONTACT: 
Deepak  T.  Pai,  Staff  Attorney,  at  (202) 
942-0574,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 


Applicant's  Representations 

1.  The  Portfolio  is  an  open-end 
management  investment  company.  Prior 
to  October  14,  1992,  the  Portfolio  was 
known  as  The  Guardian  U.S. 
Government  Trust  (the  "Trust"),  and 
issued  shares  in  a  single  series.  Effective 
October  14, 1992,  the  Trust  changed  its 
name  to  "The  Park  Avenue  Portfolio" 
and  established  six  additional  series 
within  the  Portfolio.  These  series 
include  the  Government  Fund  and  the 
Bond  Fund,  as  well  as  The  Guardian 
Park  Avenue  Fund,  The  Guardian 
Baillie  Gifford  International  Fund  (the 
"International  Fund"),  The  Guardian 
Asset  Allocation  Fund,  The  Guardian 
Tax-Exempt  Fund,  and  The  Guardian 
Cash  Management  Fund. 

2.  Guardian  Investor  Services 
Corporation  ("GISC")  serves  as  the 
distributor  for  all  of  the  series  and  as 
investment  adviser  for  all  of  the  series 
except  the  International  Fund.  CISC  is 
a  wholly-owned  subsidiary  of  The 
Guardian  Insurance  &  Annuity 
Company,  Inc.,  which  in  turn  is  a 
wholly-owned  subsidiary  of  Guardian 
Life  Insurance  Company  of  America 
("Guardian  Life ').  Guardian  Life  is  a 
mutual  life  insurance  company 
organized  in  the  State  of  New  York. 

3.  GISC  provided  the  initial  capital  for 
the  Trust  in  1989.  As  of  June  30,  1994. 
GISC  owned  13.55%  of  the  Government 
Fund  and  may  be  considered  to  control 
the  Fund.  In  January  1993,  Guardian 
Life  provided  the  initial  capital  for  the 
Bond  Fund.  As  of  June  30,  1994, 
Guardian  Life  owmed  50.24%  of  the 
Bond  Fund  and  may  be  considered  to 
control  the  Fund.  The  investment 
objective  of  the  Government  Fund  is  to 
achieve  a  high  level  of  current  return 
through  a  combination  of  interest 
income  and  net  capital  gains  consistent 
with  prudent  investment  risk  and 
security  of  principal.  The  investment 
objective  of  the  Bond  Fund  is  to  secure 

a  high  level  of  current  income  and 
capital  appreciation  without  undue  risk 
to  principal. 

4.  At  a  meeting  held  on  June  23,  1994, 
the  board  of  trustees  of  the  Portfolio, 
including  a  majority  of  those  trustees 
who  are  not  "interested  persons"  as 
defined  in  the  Act,  approved  an 
agreement  and  plan  of  reorganization 
the  "Plan").  Pursuant  to  the  Plan,  on  the 
effective  date  of  the  transaction  (the 
"Closing  Date"),  the  Government  Fund 
will  transfer  all  of  its  assets  and 
liabilities  to  the  Bond  Fund  in  exchange 
for  a  number  of  shares  of  the  Bond  Fund 
having  an  aggregate  net  asset  value 
equal  to  the  aggregate  net  assets  of  the 
Government  Fund  exchanged.  The 
Government  Fund  then  will  distribute 


such  Bond  Fund  shares  to  its 
shareholders  on  a  pro  rata  basis.  Each 
Crovemment  Fund  shareholder  will  have 
his  or  her  Government  Fund  shares 
exchanged  for  the  number  of  full  and 
fractional  shares  of  the  Bond  Fund 
which,  when  multiplied  by  the  net  asset 
value  per  share  of  Bond  Fund,  will  have 
an  aggregate  net  asset  value  equal  to  the 
aggregate  net  asset  value  of  that  holder's 
shares  in  the  Government  Fund  on  the 
Closing  Date.  On  July  29,  1994,  the 
Portfolio  registered  the  shares  of  the 
Bond  Fund  to  be  issued  pursuant  to  the 
Plan  with  the  SEC  on  Form  N-14. 

5.  While  the  Bond  Fund  ordinarily 
imposes  in  initial  sales  charge  in 
connection  with  the  purchase  of  shares, 
the  sales  charge  will  not  apply  to  shares 
of  the  Bond  Fund  acquired  pursuant  to 
the  proposed  reorganization.  Neither 
Fund  imposes  a  contingent  deferred 
sales  charge  or  other  fee  in  connection 
with  the  redemption  of  shares 

6.  In  evaluating  whether  to  adopt  the 
Plan  and  recommend  its  approval  by 
shareholders  of  the  Government  Fund, 
the  board  of  trustees  has  considered  the 
following  factors,  among  others:  (a)  The 
potential  benefits  of  the  reorganization 
to  shareholders;  (b)  the  compatibility  of 
investment  objectives,  policies, 
restrictions  and  investment  holdings  of 
the  Government  Fund  and  the  Bond 
Fund;  (c)  the  current  total  net  assets  of 
the  two  Funds  and  the  current  and 
historical  expenses  and  performance  of 
each  Portfolio;  (d)  the  terms  and 
conditions  of  the  proposed 
reorganization  and  whether  it  would 
result  in  dilution  of  any  shareholder's 
interest;  (e)  the  absence  of  any  direct  or 
indirect  costs  to  be  incurred  by  either 
Fund  or  the  Portfolio;  and  (f)  the  tax-free 
nature  of  the  reorganization. 

7.  The  Portfolio  will  submit  the 
proposed  Plan  to  the  shareholders  of  the 
Government  Fund  for  their  approval  at 

a  meeting  called  for  that  purpose  on 
October  19, 1994.  Shareholders  of  the 
Government  Fund  will  receive  a  notice 
of  the  special  meeting  of  shareholders 
and  a  proxy  statement  and  prospectus 
containing  all  material  disclosures, 
including  a  description  of  all  material 
aspects  of  the  projxjsed  reorganization 
and  a  copy  of  the  Plan.  Consistent  with 
the  declaration  of  trust,  a  majority  of  the 
outstanding  shares  of  the  Government 
Fund  must  approve  the  reorganization. 
GISC  will  vote  the  shares  it  owns  in  the 
Government  Fund  in  favor  of  the  Plan 
and  will  pay  all  the  costs  of  the 
reorganization.  In  addition  to 
shareholders  approval,  the 
consummation  of  the  reorganization  is 
conditioned  upon  receipt  from  the  SEC 
of  the  order  requested  herein. 


Applicant's  Legal  Analysis 

1.  Section  17(a)  of  the  Act.  in 
pertinent  part,  prohibits  an  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  from 
selling  to  or  purchasing  frtjm  such 
registered  company,  any  secxirity  or 
other  property.  Section  2(a)(3)  of  the  Act 
provides,  in  pertinent  part,  that  any 
person  directly  or  indirectly  owTiing, 
controlling,  or  holding  with  power  to 
vote  5%  or  more  of  the  outstanding 
voting  securities  of  any  other  person  is 
an  affiliated  person  of  that  person. 

2.  Section  17(b)  provides  that  the  SEC 
may  exempt  a  L'^ansaction  from  section 
17(a)  if  evidence  establishes  that  the 
terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  the  registered  investment 
company  concerned  and  with  the 
general  purposes  of  the  Act. 

3.  Rule  17a-8  under  the  Act  exempts 
from  the  prohibitions  of  section  17(a) 
mergers,  consolidations,  or  purchases  or 
sales  of  substantially  all  the  assets 
involving  registered  investment 
companies  that  may  be  affiliated 
persons,  or  affiliated  persons  of  an 
affiliated  person,  solely  by  reason  of 
having  a  common  investment  adviser, 
common  directors  and/or  conlmon 
officers.  The  exemption  provided  by  the 
rule  is  conditioned  upon  a 
determination  by  a  majority  of  the 
directors  of  each  such  investment 
company  (including  a  majority  of  the 
directors  of  each  company  who  are  not 
interested  persons  of  the  participating 
registered  investment  comp)anies)  that 
(a)  participation  in  the  transaction  is  in 
the  best  interests  of  that  registered 
investment  company,  and  (b)  the 
interests  of  existing  shareholders  of  that 
registered  investment  company  will  not 
be  diluted  as  a  result  of  the  transaction. 

4.  The  proposed  reorganization  could 
rely  on  rule  1 7a-8,  except  for  the  fact 
that  the  Government  Fund  and  the  Bond 
Fund  may  be  affiliated  persons  for 
reasons  other  than  those  set  forth  in  the 
rule.  Because  GISC,  an  indirect  whollv- 
owned  subsidiary  of  Guardian  Life, 
directly  ovvtis  more  than  5%  of  the 
outstanding  voting  securities  of  the 
Government  Fund,  and  Guardian  Life 
directly  owtis  more  than  5%  of  the 
outstanding  voting  securities  of  the 
Bond  Fund,  if  the  series  funds  are 
treated  as  separate  entities,  the  Portfolio 
may  not  rely  upon  rule  17a-8  because 
the  Bond  Fund  and  the  Government 
Fund  may  be  affiliated  persons  because 
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of  the  ultimate  ownership  by  a  single 
shareholder. 

5.  The  Portfolio  believes  that  the 
terms  of  the  proposed  reorganization 
meet  the  standards  of  section  17(b).  The 
t>oard  of  trustees  of  the  Portfolio, 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons."  has 
reviewed  and  approved  the  terms  of  the 
proposed  reorganization  as  set  forth  in 
the  Plan,  including  the  consideration  to 
be  paid  or  received  by  all  parties.  They 
have  independently  determined  for  each 
of  the  Government  Fund  and  the  Bond 
Fund,  that  the  proposed  reorganization 
will  be  in  the  best  interests  of  the 
shareholders  of  each  Fund  and  that  the 
consummation  of  the  proposed 
reorganization  will  not  result  in  the 
dilution  of  the  current  interests  of  the 
shareholders  of  the  Funds.  If  effectuated 
according  to  the  Plan,  the  proposed 
reorganization  will  result  in  the 
Government  Fund's  assets  being 
managed  together  with  the  Bond  Fund's 
assets  in  a  combined  portfolio  of 
substantially  greater  size.  The 
investment  objectives  of  the 
Government  Fund  and  the  Bond  Fund 
are  substantially  similar,  to  provide 
positive  total  returns  without  undue 
risks.  The  proposed  transaction  will 
comply  with  all  the  conditions  that  rule 
17a--8  requires  for  the  protection  of 
investment  companies  and  their 
shareholders. 

6.  Section  17(d)  prohibits  any 
afniiated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  effecting  any  transaction 
in  which  such  registered  investment 
company  is  a  joint  participant  with  such 
person  in  contravention  of  SEG  rules 
and  regulations.  Rule  17d-l  provides 
that  no  joint  enterprise  or  arrangement 
may  be  consummated  unless  the  SEC 
first  approves  the  transaction. 

7.  The  Funds  may  be  affiliated 
persons  of  each  other,  and  the  proposed 
transaction  might  be  deemed  to  be  a 
joint  enterprise  or  other  joint 
arrangement.  The  Portfolio  believes  that 
the  terms  of  the  proposed  Plan  meet  the 
standards  for  relief  under  rule  17d-l,  in 
that  the  terms  of  the  Plan  are  reasonable 
and  fair  to  all  parties,  do  not  involve 
overreaching  and  are  consistent  with  the 
investment  policies  of  the  Funds.  The 
participation  in  the  Plan  by  each  Fund 
is  also  not  on  a  l>asis  different  from  or 
less  advantageous  than  that  of  the  other 
participants. 


UMI 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  Mcf  arland. 
Deputy  Secretary. 
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[Rel.  No.  IC-20585.  812-«958] 

Twentieth  Century  Investors,  Inc.,  et 
al.;  Notice  of  Application 

September  27,  1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notii  «  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Twentieth  Century 
Investors.  Inc.  ("Twentieth  Century"), 
TCI  Portfohos,  Inc.  ( "TCI"),  ("Twentieth 
Century  World  Investors,  Inc.. 
Twentieth  Century  Premium  Reserves, 
Inc.  ("Premium  Reserves"),  Twentieth 
Century  Capital  Portfolios,  Inc. 
("Capital")  (collectively,  the 
"Investment  Companies"),  Investors 
Research  Corporation  (the  "Manager"), 
and  all  subsequently  registered  open- 
end  investment  companies  advised  by 
the  Manager  (together  with  the 
Investment  Companies,  the  "Funds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
pursuant  to  section  6(c)  for  an 
exemption  &om  sections  13(a)(2), 
13(a)(3),  18(f)(1).  22(f).  and  22(g)  of  the 
Act  and  rule  2a-7  thereunder;  pursuant 
to  sections  6(c)  and  17(b)  for  an 
exemption  from  section  17(8)(1);  and 
pursuant  to  section  17(d)  of  the  Act  and 
rule  17d-l  thereunder  to  permit  certain 
joint  transactions. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  the  Funds  to 
enter  into  deferred  compensation 
arrangements  with  certain  of  their 
directors  and  to  effect  transactions 
incident  to  those  arrangements. 
FtUNQ  DATE:  The  application  was  filed 
on  May  3,  1994  and  amended  on  July 
20,  1994.  By  letters  dated  September  15, 
1994  and  September  20.  1994, 
applicants'  counsel  stated  that  an 
amendment,  the  substance  of  which  is 
incorporated  herein,  will  be  filed  during 
the  notice  p>eriod. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.,  on  October  24,  1994  and  should  be 


accoriipaiiied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington.  IX:,  20549. 
Applicants.  Twentieth  Century  Tower, 
4500  Main  Street,  P.O.  Box  419200, 
Kansas  City,  Missouri  64141-6200. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  M.  Curtis.  Senior  Counsel,  at 
(202)  942-0563  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  IS  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1 .  Each  of  the  Investment  Companies 
is  an  open-end  management  investment 
company  organized  under  the  laws  of 
the  State  of  Maryland.  The  Manager 
serves  as  the  investment  adviser  for  the 
Investment  Companies. 

2.  The  Board  of  Directors  of  each 
Investment  Company  currently  consists 
of  seven  persons,  five  of  whom  are  not 
"interested  persons"  of  that  Investment 
Company  within  the  meaning  of  section 
2(a)(19)  of  the  Act.  Each  director  is 
entitled  to  receive  an  annual  fee  plus 
meeting  attendance  fees  from  each 
Investment  Company,  except  that 
directors  who  are  interested  persons  of 
the  Manager  receive  no  remuneration 
fi-om  the  Investment  Companies.  Non- 
interested  directors  who  serve  on 
certain  committees  of  the  directors  are 
entitled  to  additional  fees  for  such 
service.  The  aggregate  amount  payable 
to  the  non-interested  directors  will  be 
de  minimis  in  comparison  to  the 
aggregate  net  assets  of  the  existing 
Funds. 

3.  Applicants  propose  to  implement  a 
Deferred  Compensation  Plan  for  non- 
interested  directors  (the  "Plan").  The 
purpose  of  the  Plan  is  to  permit 
individual  directors  to  elect  to  defer 
receipt  of  all  or  a  pwrtion  of  the  fees  (the 
"Deferred  Fees")  to  enable  them  to  defer 
payment  of  income  taxes  on  such  fees 
or  for  other  financial  goals.  Applicants 
believe  that  the  availability  of  deferred 
fee  arrangements  will  enhance  the 
ability  of  the  Funds  to  attract  and  retain 
qualified  directors. 


4.  Under  the  Plan,  a  director's 
Deferred  Fees  are  credited  as  of  the  date 
such  fees  would  have  been  paid  to  a 
separate  book  reserve  account 
established  with  respect  to  each  series 
of  each  participating  Fund  (each  a 
"Deferred  Fee  Account").  The  value  of 
the  Deferred  Fee  Account  as  of  any  date 
will  be  equal  to  the  value  each  account 
would  have  had  of  such  date  if  the 
amounts  credited  to  such  account  had 
been  invested  and  reinvested  as  of  the 
date  credited  in  shares  of  certain 
designated  series  of  the  Funds.  Shares  of 
any  series  of  any  Fund,  other  than  TCI 
or  Premium  Reserves, '  as  the  Plan 
Committee  and  the  participating 
director  shall  have  agreed  upon  in 
writing  from  time  to  time,  may  be 
selected  (the  "Designated  Shares").  Each 
Deferred  Fee  Account  shall  be  credited 
or  charged  with  book  adjustments 
representing  all  interest,  dividends,  and 
other  earnings,  and  all  gains  and  losses 
that  would  have  been  realized  had  such 
account  been  invested  in  the  Designated 
Shares. 

5.  With  respect  to  the  obligations 
created  under  the  Plan,  each  director 
will  remain  a  general  unsecured 
creditor.  The  Plan  does  not  create  an 
obligation  of  any  Fund  to  any  director 
to  purchase,  hold,  or  dispose  of  any 
investments,  and  if  a  Fund  or  series 
thereof  should  choose  to  purchase 
investments,  including  Designated 
Shares,  all  such  investments  will 
continue  to  be  part  of  the  general  assets 
and  property  of  such  Fund  or  series. 

6.  As  a  matter  of  prudent  risk 
management,  each  Fund  intends,  where 
it  determines  appropriate,  and  with 
respect  to  money  management  series 
that  employ  the  amortized  cost  method 
of  valuation,  will  undertake,  to  purchase 
and  maintain  Designated  Shares  in 
amounts  equal  to  the  amount  of 
Deferred  Fees  so  credited. 

7.  The  Plan  will  allow  a  director  to 
elect  to  defer  payment  of  fees  payable  to 
him  by  a  Fund  with  respect  to  any  year 
(including  all  adjustments  representing 
interest,  dividends  and  other  earnings, 
and  all  gains  and  losses,  credited  or 
charged  with  respect  thereof)  until  (a) 
the  director  ceases  to  be  a  director  of  the 


'  TO  and  Premium  Reserves  are  excluded  from 
those  Funds  the  shares  of  which  are  eligible  for 
selection  because  neiUier  generally  would  be 
available  to  participating  directors  in  their 
individual  capacities.  TQ  is  sold  to  insurance 
comftanies  and  Premium  Reserves  has  a  minimum 
investment  requirement  of  $100,000  {an  amount  in 
excess  of  amounts  anticipated  to  be  deferred  by  any 
director).  Because  the  directors  believe  it 
inappropriate  to  be  able  to  invest  in  Funds  they 
would  not  otherwise  be  able  to  invest  in 
individually,  it  a  anticipated  that  future  Funds 
with  restrictive  provisions  also  will  be  excluded 
similarly  from  those  eligible  for  selection  under  the 
Plan. 


Fund  or  (b)  the  Plan  is  terminated. 
Payments  to  directors  may  be  made  in 
a  lump  sum  or  in  such  number  of 
annual  installments  (not  to  exceed  10) 
as  shall  be  elected  by  the  director.  In  the 
event  of  death,  amounts  payable  to  the 
director  under  the  Plan  will  become 
payable  to  his  designated  beneficiary;  in 
all  other  events,  the  director's  right  to 
receive  payments  will  be  non- 
transferable. 

e.  The  Plan  will  not  obligate  any  Fund 
to  retain  the  services  of  a  director,  nor 
will  it  obhgate  any  Fund  or  series  to  pay 
any  (or  any  particular  level  of)  fees  to 
any  director.  Rather,  it  will  merely 
permit  a  director  to  defer  receipt  of 
those  fees  that  would  otherwise  be 
payable  from  each  Fund. 

9.  No  Fund  will  purchase  any 
Designated  Shares,  nor  will  it  credit  the 
Deferred  Fee  Accounts  as  though  it  had 
purchased  any  Designated  Shares, 
before  the  requested  exemptive  order  is 
issued. 

Applicants'  Legal  Analysis 

1.  Sections  13(a)(2),  13(a)(3),  18(f)(1), 
22(f),  22(g),  17(a)(1),  and  17(d)  of  the 
Act  and  rules  2a-l  and  1 7d-l 
thereunder,  taken  together,  might  be 
deemed  to  preclude  the  Funds  and  their 
directors  from  implementing  the  Plan 
absent  an  exemptive  order  form  the 
Commission.  Each  Investment  Company 
and  the  Manager  believes,  however,  that 
the  Plan  is  and  will  be  in  the  best 
interests  of  each  Fund  adopting  the  Plan 
and  its  shareholders  and  is  and  will  be 
consistent  with  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  In  addition,  applicants  believe 
that  exemption  of  the  deferred  fee 
arrangement  and  transactions  related 
thereto  from  certain  provisions  of  the 
Act  is  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors. 

2.  Applicants  submit  that  the  ability 
of  the  Funds  to  recruit  and  retain  highly 
qualified  directors  will  be  enhanced  if 
they  are  able  to  offer  their  directors  the 
option  of  deferred  payment  of  fees. 
Moreover,  on  a  comparative  basis, 
deferral  would  have  a  negligible  effect 
on  each  Fund's  total  assets  and 
liabilities  because  the  total  fees  paid  to 
each  director  will  be  de  minimis  in 
relation  to  the  size  of  each  Fund,  and 
vdll  have  no  effect  on  net  assets  and  net 
income  per  share. 

3.  Section  18(f)(1)  of  the  Act  generally 
prohibits  a  registered  open-end 
investment  company  from  issuing  any 
class  of  senior  security  or  selling  any 
senior  security  of  which  it  is  the  issuer. 
In  addition,  section  13(a)(2)  of  the  Act 
requires  that  a  registered  investment 
company  obtain  authorization  by  the 


vote  of  a  majority  of  its  outstanding 
voting  securities  before  issuing  any 
senior  securities  not  contemplated  by 
the  recitals  of  policy  contained  in  its 
registration  statement.  The  Plan  does 
not  and  would  not  give  rise  to  any  of  the 
"evils"  that  led  to  Congress'  concerns  in 
enacting  these  provisions. 

4.  Section  13(a)(3)  of  the  Act  prohibits 
registered  investment  companies  from, 
absent  shareholder  approval,  deviating 
from  any  "fundamental"  investment 
policy  that  is  changeable  only  upon 
shareholder  approval.  The  fundamental 
investment  policies  of  certain  series  of 
the  Fimds  ^  would  prohibit  investment 
in  Designated  Shares  of  other  series 
offered  by  the  Funds.  Any  series  of  the 
Funds  with  these  types  of  policies 
would  be  prevented,  without 
shareholder  approval,  from  purchasing 
shares  of  other  series  of  the  Funds.  If 
any  such  series  of  Funds  are  prevented 
from  so  investing,  they  will  not  be  able 
to  effect  the  matching  of  Designated 
Shares  with  the  liabilities  credited  to 
the  Deferred  Fee  Accounts.  This 
matching  is  desirable  because  it  vnll 
help  ensure  that  the  deferred  fee 
arrangements  will  not  affect  the  net 
asset  value  of  any  series'  shares. 
Applicants  believe  that  it  is  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  to  exempt  the 
Funds  from  the  provisions  of  section 
13(a)(3).  The  relief  requested  from 
section  13(a)(3)  would  extend  only  to 
the  specifically  named  applicants  and 
not  to  future  investment  companies  or 
series  because  future  open-end 
management  investment  companies  or 
future  series  of  currently  effective  open- 
end  management  companies  will  be  able 
to  establish  fundamented  policies  with 
the  necessary  exceptions  to 
accommodate  purchases  of  Fund  shares 
in  connection  with  the  Plan. 

5.  Section  22(f)  of  the  Act  prohibits  a 
registered  open-end  investment 
company  from  restricting  the 
transferability  or  negotiability  of  any 


^The  specific  Funds  seeking  relief  from  the 
provisions  of  section  13(a)(3)  are:  Twentieth 
Century's  Cash  Reserve.  U.S.  Governments  Short- 
Term,  U.S.  Governments  Intermediate-Term, 
Limited-Term  Bond.  Intermediate-Term  Bond, 
Long-Term  Bond,  Tax-Exempt  Short-Term  Bond. 
Tax-Exempt  Intermediate-Term  Bond,  and  Tax- 
Exempt  long-Term  Bond,  all  of  which  are  limited 
to  the  purchase  of  bonds  and  other  fixed  income 
securities:  Twentieth  Century's  Balanced  Investors, 
which  is  limited  to  "common  stocks  *  *  *  bonds 
and  other  fixed  income  securities";  Capital's  Value 
which  is  restricted  to  "securities  that  management 
believes  to  be  undervalued  at  the  time  of  purchase": 
and  Premium  Reserves'  Government  Reserve, 
Capital  Reserve,  and  Management  Bond,  which  are 
limited  to  the  purchase  of  bonds  and  other  fixed 
income  securities 


Federal  Register  /  Vol.  59,  No.  190  /  Monday,  October  3,  1994  /  Notices 


Federal  Recister  /  Vol.  59.  No.  190  /  Monday,  October  3,  1994  /  Notices 


50322 


Federal  Register  /  Vol.  59,  No.  190  /  Monday,  October  3,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  190  /  Monday,  October  3,  1994  /  Notices 


50323 


security  of  which  it  is  the  issuer  unless 
the  restriction  is  disclosed  in  its 
registration  statement  and  does  not 
contravene  rules  and  regulations 
prescribed  by  the  Commission.  Section 
22(g)  of  the  Act  generally  prohibits  a 
registered  open-end  investment 
company  from  issuing  any  of  its 
securities  for  services  or  for  property 
other  than  cash  or  securities. 

6.  Section  22(f)  was  designed  to  bar 
only  those  restrictions  on  transferability 
or  negotiability  not  disclosed  to  the 
holder  of  the  subject  security  or 
expressly  prohibited  by  Commission 
rule  or  regulations,  neither  of  which 
circumstances  would  apply  to  the 
restrictiun  of  transferability  of  a 
director's  benefits  under  the  Plan.  Such 
restriction  is  clearly  set  forth  in  the 
Plan,  is  included  primarily  to  benefit 
the  participating  director,  and  does  not 
adversely  affect  the  interests  of  the 
directors  or  of  a  shareholder  of  any 
Fund. 

7.  With  respect  to  section  22(g),  the 
legislative  history  of  the  Act  suggests 
that  Congress  was  concerned  with  the 
dilutive  effect  on  the  equity  and  voting 
power  of  common  stock  of,  or  units  of 
beneficial  interest  in,  an  open-end 
company  if  the  company's  securities 
were  issued  for  consideration  not 
readily  valued.  Applicants  assert  that 
the  Plan  would  not  have  this  effect. 
Also,  a  director's  right  to  receive 
payments  under  the  Plan  are  not  granted 
in  return  for  services  or  property  other 
than  cash  already  owed  to  the  director. 
Altliough  any  director's  fees  that  may  be 
payable  to  a  director  would  clearly  be 
for  services  rendered,  a  Fund's 
obligation  to  pay  such  fees  would  exist 
whether  or  not  the  Plan  was  in  effect. 
The  Plan  would  merely  provide  for 
deferral  of  the  payment  of  such  fees  and 
thus  any  rights  under  the  Plan  should  be 
viewed  as  being  "issued"  not  for 
services  but  for  the  Fund's  not  being 
required  to  pay  such  fees  on  a  current 
basis.  Thus,  the  requested  exemption  of 
the  proposed  deferred  fee  arrangement 
and  future  transactions  effected 
pursuant  to  such  arrangement  from   . 
section  22(g)  of  the  Act  would  not  be 
inconsistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act. 

8.  Section  17(a)fl)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  person,  from 
selling  any  security  to  such  registered 
investment  company.  The  section  was 
designed  to  prevent  sponsors  of 
investment  companies  from  using 
investment  company  assets  as  capital 
for  enterprises  with  which  they  are 
associated  or  to  acquire  controlling 
interest  in  such  enterprises.  Applicants 


believe  that  the  sale  of  securities  issued 
by  the  various  series  of  the  Funds 
pursuant  to  the  Plan  does  not  implicate 
Congress  concerns  in  enacting  this 
section,  but  merely  facilities  the 
matching  of  the  Uabilities  for  Deferred 
Fees  with  Designated  Shares,  the  value 
of  which  determines  the  amount  of  such 
liabilities. 

9.  Rule  2a-7  provides  that  the  current 
price  per  share  of  any  "money  market 
fund"  may  be  computed  by  use  of  the 
amortized  cost  method  or  the  penny- 
rounding  method,  provided  that  the 
money  market  funds  meets  certain 
conditions.  These  conditions  include, 
among  others,  (a)  that  the  money  market 
fund  limit  its  investments  to  securities 
that  have  a  remaining  maturity  of  397 
days  or  less  and  that  meet  certain 
quality  standards  and  (b)  that  the  money 
market  fund  will  not  maintain  a  dollar- 
weighted  average  portfolio  maturity  that 
exceeds  90  days.  Applicants  believe  that 
an  exemption  from  rule  2a-7  for  each 
money  market  fund  to  the  limited  extent 
required  to  permit  them  to  invest  in 
Designated  Shares  (and  to  e.xclude 
Designated  Shares  from  the  calculation 
of  such  series'  dollar-weighted  average 
maturities)  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Such  an 
exemption  would  permit  the  series  in 
question  to  achieve  an  exact  matching  of 
Designated  Shares  with  the  deemed 
investments  of  the  Deferred  Fee 
Accounts,  thereby  ensuring  that  the 
deferred  fee  arrangements  will  not  affect 
net  asset  value. 

10.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  are  designed  to  limit 
or  prevent  a  registered  investment 
company's  joint  or  joint  and  several 
participation  with  an  affiliated  person 
in  a  transaction  in  connection  with  any 
joint  enterprise  or  other  joint 
arrangement  or  profit-sharing  plan  on  a 
basis  different  or  less  advantageous  than 
that  of  the  affiliated  person. 

11.  Under  the  Plan,  each  Fund  will 
have  discretion  to  set  aside  cash  to  fund 
the  general  obligations  accruing 
thereunder,  and  each  Fund  may  invest 
cash  in  those  shares  of  one  or  more 
series  of  Funds  representing  Designated 
Shares.  Adjustments  are  to  be  made  to 
the  Deferred  Fee  Accounts  to  reflect  the 
income,  gain  or  loss  with  respect  to  the 
Designated  Shares.  The  changes  in  value 
would  be  identical  to  the  changes  in 
share  value  experienced  by  any 
shareholder  of  the  same  series  during 
the  same  period,  but  whose  shares  were 
not  held  in  a  Deferred  Fee  Account. 

As  an  affiliated  person,  the 
participating  director  would  neither 


directly  nor  indirectly  receive  a  benefit 
that  would  otherwise  inure  to  the  Funds 
or  any  of  their  shareholders  and  thus  the 
Plan  would  not  constitute  a  joint  or  joint 
and  several  participation  by  any  Fund 
with  an  affiliated  person  on  a  basis 
different  fi-om  or  less  advantageous  than 
that  of  the  affiliated  person. 

Applicants'  Conditions 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1 .  With  respect  to  the  requested  relief 
from  rule  2a-7,  any  money  market  series 
of  the  Funds  that  values  its  assets  by  the 
amortized  cost  method  will  buy  and 
hold  Designated  Shares  that  determine 
the  performance  of  Deferred  Fee 
Accounts  to  achieve  an  exact  match 
between  such  series'  liability  to  pay 
deferred  fees  and  the  assets  that  offset 
that  liability. 

2.  If  a  Fund  purchases  Designated 
Shares  issued  by  an  affiUatcd  Fund,  the 
Fund  will  vote  such  shares  in 
proportion  to  the  votes  of  all  other 
holders  of  shares  of  such  affiliated 
Fund. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Marfiarei  H.  McFarland, 

Deputy  Secretary. 

|FR  Dor  94-24377  Filed  9-30-94.  8  45  am) 

BILLING  CODE  B010-01-M 

[Rel.  No.  IC-20576:  Fil«  No.  812-8424) 
Sentry  Life  Insurance  Company,  et  al. 

September  26.  1994. 
AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"  or  "Act"). 

APPLICANTS:  Sentry  Life  Insurance 
Company  ('Sentry"),  Sentry  Variable 
Account  II  of  Sentry  ("Sentry 
Account  "),  Sentr>'  Investors  Life 
Insurance  Company  ("SILIC"),  Sentry 
Investors  Variable  Account  II  of  SIUC 
("SILIC  Account."  and,  together  with 
the  Sentry  Account,  the  "Accounts"), 
and  Sentry  Equity  Services,  Inc. 
("SESI")  (collectively,  the 
"Applicants") 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  17(b)  of  the 
1940  Act  foj-  exemption  from  Section 
17(a)  thereof  and  under  Section  6(c)  of 
the  Act  for  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  thereof. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  Order  to  the  extent  necessarv  to 


permit  the  transfer  of  assets  of  the  SILIC 
Account  to  the  Sentry  Account  and  to 
permit  the  deduction  of  a  mortality  and 
expense  risk  charge  under  certain 
variable  annuity  contracts  from  the 
assets  of  the  Sentry  Account  as  provided 
for  by  the  SILIC  Contracts  originally 
issued  through  the  SILIC  Account  and 
proposed  to  be  transferred  to  and 
supported  by  the  Sentry  Account. 
FILING  DATE:  The  application  was  filed 
on  May  28, 1993  and  was  amended  and 
restated  on  March  29, 1994  and  on 
September  6, 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
Order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  the  Applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  21, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington.  DC  20549. 
Applicants:  Sentry  Life  Insurance 
Company.  1800  North  Point  Drive, 
Stevens  Point,  Wisconsin  54481;  Sentry 
Investors  Life  Insurance  Company,  1800 
North  Point  Drive,  Stevens  Point. 
Wisconsin  54481;  Sentry  Equity 
Services.  Inc..  1800  North  Point  Drive, 
Stevens  Point,  Wisconsin  54481. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Thomas  Conner,  Attorney,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch 

Applicants'  R^resentations 

1.  Sentry  is  a  stock  life  insurance 
company  that  was  organized  under  the 
laws  of  the  State  of  Wisconsin  in  1958. 
SILIC  is  a  stock  life  insurance  company 
that  was  originally  organized  in  1966 
under  the  laws  of  the  Commonwealth  of 
Massachusetts  as  Patriot  General  Life 
Insurance  Company.  SILIC  is  a  wholly- 
owned  subsidiary  of  Sentry.  SESI  is 
registered  with  the  SEC  as  a  broker- 
dealer,  is  a  member  of  the  National 
Association  of  Seciirities  Dealers,  Inc., 


and  ser\'es  as  the  principal  underwriter 
for  variable  annuity  contracts  issued 
through  the  Sentry  Account  and  the 
SILIC  Account  (the  "Sentry  Contracts" 
and  the  "SILIC  Contracts,"  respectively, 
and,  together,  the  "Contracts").  Sentry. 
SILIC  ,  and  SESI  are  direct  or  indirect 
subsidiaries  of  Sentrj'  Insurance  a 
Mutual  Company,  a  Wisconsin  mutual 
insurer. 

2.  Sentry  established  the  Sentry 
Account  in  1983  pursuant  to  the  laws  of 
the  State  of  Wisconsin.  The  Sentry 
Account  is  registered  under  the  Act  as 

a  unit  investment  trust,  and  the  Sentry 
Contracts  are  registered  under  the 
Securities  Act  of  1933  ("1993  Act  "). 
SILIC  established  the  SILIC  Account  in 
1983  to  the  laws  of  the  Commonwealth 
of  Massachusetts.  The  SILIC  Account  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust,  and  the  SILIC 
Contracts  are  registered  luider  the  1933 
Act. 

3.  Each  Account  consists  of  four 
subaccounts:  a  Liquid  Asset 
Subaccount;  a  Growth  Subaccount;  a 
Limited  Maturity  Bond  Subaccount;  and 
a  Balanced  Subaccount.  Each  of  the 
subaccounts  invests  exclusively  in 
shares  of  a  corresponding  portfolio  of 
the  Neuberger  &  Berman  Advisers 
Management  Trust  ("Fund").  The  Fund 
is  registered  under  the  1940  Act  as  a 
diversified  open-end  management 
investment  company,  and  the  shares 
issued  by  the  Fund  are  registered  under 
the  1933  Act. 

4.  The  Sentry  Contracts  and  the  SILIC 
Contracts  are  identical  in  all  material 
respects,  except  for  the  identity  and 
depositor  of  the  separate  account 
issuing  the  respective  Contract.  The 
Contracts  provide  for  the  accumulation 
of  contract  values  and  payment  of 
monthly  annuity  payments  on  a  variable 
basis,  liie  Contracts  are  designed  for  use 
by  individuals  in  retirement  plans  on  a 
qualified  or  non-quaUfied  basis. 

5.  Sentry  has  or  will  shortly  enter  into 
an  agreement  providing  for  the  sale  of 
all  outstanding  stock  of  SILIC  to  an 
unrelated  third  party.  One  of  the 
conditions  of  the  sale  will  be  that  Sentry 
and  SILIC  enter  into  an  assumption 
reinsurance  arrangement  providing  for 
the  transfer  to  Sentry  of  all  assets  and 
liabilities  of  SILIC.  other  than  the 
minimum  amount  of  capital  necessary 
to  support  SILIC's  licenses.  Sentry  will, 
pursuant  to  the  assumption  reinsurance 
agreement,  assume  legal  owTiership  of 
the  SILIC  Account  assets  and  become 
responsible  for  satisfaction  of  all 
liabilities  and  obligations  arising  under 
the  SILIC  Contracts  and  outstanding  at 
the  time  of  the  transaction. 

6.  In  order  to  avoid  the  administrative 
duplication  that  would  result  from 


maintaining  two  identical  unit 
investment  trusts.  Sentry  has  decided  to 
effectively  merge  the  Accounts  by 
transferring  the  assets  of  the  SILIC 
Account  (consisting  of  shares  of  the 
Fund)  to  the  Sentry  Account  (the 
"Proposed  Transaction").  The  Sentry 
Account  will  continue  to  exist,  and  the 
SILIC  Separate  Account  thereafter  will 
be  deregistered  as  an  investment 
company.  The  effect  of  the  Proposed 
Transaction  wall  be  that,  as  of  its 
effective  date,  the  Sentry  Account  will 
support  the  Sentry  Contracts,  the  SILIC 
Contracts  [i.e..  those  originally  issued  by 
the  SILIC  Account),  and  any  Contracts 
issued  subsequent  to  the  effective  date 
of  the  Proposed  Transaction.  The  assets 
supporting  the  former  SILIC  Contracts 
will  continue  to  be  invested  exclusively 
in  shares  of  the  Fund. 

7.  The  Proposed  Transaction  will  be 
effected  at  the  net  asset  values  of  the 
subaccounts  involved,  and  no  charges 
will  be  imposed  or  other  deductions 
made  in  connection  therewith.  The 
Proposed  Transaction  also  will  not 
affect  the  net  asset  value  of  any 
subaccount:  the  net  asset  values  for  the 
four  subaccounts  of  the  Sentr>'  Account 
in  effect  immediately  after  the 
transaction  will  be  identical  to  the  net 
asset  values  for  the  subaccounts  of  the 
SILIC  Account  in  effect  immediately 
prior  to  the  transaction.  All  costs  of  the 
transaction  will  be  borne  by  Sentry  and 
not  by  Contractowners. 

8.  The  succession  of  Sentry  to  SILIC 
as  the  insurance  company  issuing  the 
Contracts  will  not  dilute  or  otherwise 
adversely  affect  the  economic  interests 
of  the  Contractowners.  The  only  change 
discernible  to  a  Contractowner  as  a 
result  of  the  Proposed  Transaction  will 
be  the  identity  and  depositor  of  the 
separate  account  in  which  his  or  her 
cash  value  is  invested.  The  fees 
deducted  from  assets  supporting  the 
former  SILIC  Contracts  after  the 
Proposed  Transaction  will  not  differ  in 
amount  or  type  from  those  currently 
being  deducted  from  the  Sentry 
Account.  After  the  Proposed 
Transaction,  the  guarantees  that  are  not 
allocated  to  the  Sentry  Account  (e.g.,  the 
minimum  death  benefit)  will  be  backed 
by  Sentry's  poo!  of  assets,  which,  based 
on  financial  information  as  of  December 
31, 1993,  is  more  than  sixty  times  larger 
than  SILIC's.  Moreover,  as  of  the  date 
hereof,  Sentry  is  rated  "A+"  by  A.M. 
Best,  while  SILIC  is  rated  "NA4"  (rating 
procedure  inapplicable). 

9.  The  Proposed  Transaction  and  the 
other  transactions  related  to  the  sale  of 
SILIC  will  be  approved  in  advance  by 
the  respective  Boards  of  Directors  of 
Sentry  and  SILIC.  Prior  approval  of  the 
transaction  will  be  obtained  from  the 
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Massachusetts  Insurance  Department 
and  any  other  applicable  regulatory 
authority.  To  the  extent  notification  to 
Contractowners  is  required  pursuant  to 
generally  applicable  state  insurance 
laws  relating  to  assumption  reinsurance, 
it  will  be  provided.  Applicable  state 
insurance  law  does  not  require  that 
Contractowners  vote  on  the  transaction 
or  be  granted  any  "opt-out"  rights. 

10.  In  offer  to  reflect  the  transfer  of 
assets  supporting  the  SILIC  Contracts  to 
the  Sentry  Account,  Sentry  will  file  a 
new  1933  Act  registration  statement  for 
the  Contracts  and  will  amend  the  1940 
Act  registration  statement  for  the  Sentry 
Account.  Once  the  new  1933  Act 
registration  statement  becomes  effective. 
Sentry  will  distribute  copies  of  the 
prospectus  contained  therein  to  owners 
of  outstanding  Contracts.  Once  the 
Proposed  Transaction  is  effected, 
application  will  be  made  to  the 
Commission  pursuant  to  Section  8(f)  of 
the  Act  and  Rule  8f-l  thereunder  for  an 
order  declaring  that  the  SILIC  Account 
has  ceased  to  be  an  investment 
company. 

11.  Certain  charges  will  be  imposed 
under  the  SILIC  Contracts  proposed  to 
be  supported  by  the  Sentry  Account. 
Sentry  will  deduct  a  mortality  and 
expense  risk  charge  equal  on  an  annual 
basis  to  1.20%  of  the  average  daily  net 
asset  value  of  the  Sentry  Account.  Of 
this  charge,  .80%  will  be  for  mortality 
risks  and  .40%  will  be  for  expense  risks. 
This  charge  compensates  Sentry  for 
providing  a  mortality  guarantee,  a  death 
benefit,  an  expense  guarantee,  and  the 
waiver  of  the  Contingent  Deferred  Sales 
Charge,  if  any.  upon  the  death  of  the 
annuitant. 

12.  Sentry  will  deduct  a  contract 
maintenance  charge  of  $30  per  SILIC 
Contract  from  contract  values  on  each 
contract  anniversary  the  SILIC  Contract 
is  in  force,  or  when  the  value  of  the 
SILIC  Contract  is  withdrawn  in  full 
prior  to  a  contraci  anniversary.  Sentry 
guarantees  that  the  amount  of  the 
contract  maintenance  charge  will  not  be 
increased  in  the  future. 

13.  No  sales  charge  was  imposed  on 
the  SILIC  Contracts  at  the  time  of  sale. 
A  contingent  deferred  sales  charge  is 
imposed  on  surrenders  of  purchase 
payments  within  six  years  after  their 
being  made.  Thereafter,  the  charge  is 
equal  to  zero.  The  amount  of  the 
contingent  deferred  sales  charge  is 
calculated  by  allocating  purchase 
payments  to  the  amount  surrendered, 
multiplying  each  such  allocated 
purchase  payment  by  the  appropriate 
percentage  determined  on  the  basis  of 
the  table  below,  and  adding  the 
products  of  each  such  multiplication. 


Time  l)etween  receipt  ot  allocated 

purchase  payment  and  date  of  sur- 

rerxtef 


Less  ttian  1  year 

At  least   1    year  but  less  ttian  2 

years  

At  least  2  years  but  less  ttian  3 

years  

At  least  3  years  but  less  ttian  4 

years  .*. 

At  least  4  years  but  less  than  5 

years  

At  least  5  years  but  less  than  6 

years  

At  least  6  years  


Percent- 
age 


The  contingent  deferred  sales  charge 
is  intended  to  provide  reimbursement 
for  sales-related  e.xpenses.  To  the  extent 
the  charge  is  insufficient  to  cover  all 
distribution  costs,  Sentry  may  use  the 
mortality  and  expense  risk  charge  to 
make  up  any  difference. 

14.  Sentry  will  permit  SILIC 
Contractowners  to  transfer  all  or  part  of 
the  contract  values  between  eligible 
mutual  fund{s)  or  portfolio(s)  subject  to 
certain  conditions.  Currently,  Sentry 
does  not  impose  any  charge  for  effecting 
transfers  but  it  reserves  the  right  to 
assess  a  transfer  fee  in  the  future  subject 
to  prior  Commission  approval  or 
pursuant  to  any  applicable  exemptive 
release  issued  by  the  Commission. 

15.  Any  premium  taxes  payable  to  any 
goverrmiental  entity  as  a  result  of  the 
existence  of  the  SILIC  Contracts  or  the 
Sentry  Account  will  be  charged  against 
contract  value.  Premium  taxes  currently 
imposed  range  from  0%  to  4.0%. 

16.  Sentry  deducts  from  the  Sentry 
Account  any  income  taxes  resuhing 
from  the  operation  of  the  Sentry 
Account.  Sentry  has  not  made  a 
provision  for  taxes  within  the  Sentry 
Account  for  the  payment  of  any  tax 
obligation  because  Sentry  believes  that 
the  operations  of  the  Sentry  Account 
and  the  underlying  Trust  will  be 
conducted  in  such  a  manner  as  to  not 
give  rise  to  such  tax  obligation.  Sentry 
has  reserved  the  right,  however,  to 
establish  such  a  provision  in  the  future 
if  it  determines  that  it  will  incur  a  tax 
as  a  result  of  the  operation  of  the  Sentry 
Account. 

17.  On  July  17,  1984,  the  SEC  issued 
an  order  pursuant  to  Section  6(c)  of  the 
1940  Act  to  SIUC.  the  SILIC  Account, 
and  SESI.  exempting  them  from 
Sections  26(a)  and  27(c)  of  the  Act  to  the 
extent  necessary  to  permit  certain 
deductions  and  practices  in  connection 
with  the  SILIC  Contracts.  The  SEC 
granted  identical  relief  on  the  same  day 
to  Sentry,  the  Sentry  Account,  and  SESI 
in  connection  with  the  Sentry  Contracts. 


Applicants'  Legal  Analysis 

1.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  from 
knowingly  selling  any  securities  or 
other  property  to  that  company.  Section 
1 7(a)(2)  of  the  Act  prohibits  these 
persons  from  knowingly  purchasing  any 
security  or  other  property  from  the 
registered  investment  company.  Section 
2(a)(3)  of  the  Act  defines  an  "affiliated 
person"  of  another  person  to  include 
any  person  directly  or  indirectly 
controlling,  controlled  by.  or  under 
common  control  with  such  other 
person.  The  Sentry  Account  and  the 
SILIC  Account  may  be  deemed  to  be 
under  the  common  control  of  Sentry, 
which  is  the  depositor  of  the  Sentry 
Account  and  the  parent  of  the  depositor 
of  the  SILIC  Account.  While  Applicants 
do  not  concede  that  Section  17(a) 
applies  to  the  Proposed  Transaction, 
because  the  Sentry  Account  and  the 
SILIC  Account  are  affiliated  persons,  the 
transfer  of  assets  from  the  SILIC 
Account  to  the  Sentry  Account  arguably 
involves  these  entities,  acting  as 
principals,  in  buying  and  selling 
securities  or  other  property  from  or  to 
one  another  in  contravention  of  Section 
17(a). 

2.  Section  17(b)  of  the  Act  provides 
that  a  person  may  apply  for  an  order  of 
exemption  from  the  provisions  of 
Section  17(a)  in  connection  with  a 
transaction  prohibited  by  that  section, 
and  that  the  Commission  shall  grant 
such  an  application  if  evidence 
establishes  that  (1)  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (2)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (3)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act. 

3.  Altnough  Rule  17a-8  is  not 
available  in  this  case,  Applicants  submit 
that  the  Commission  can  look  to  the  rule 
to  determine  whether  the  transaction  is 
reasonable  and  fair.  Applicants  assert 
that  the  participating  companies' 
investment  objectives,  policies, 
restrictions,  and  portfolios  are 
compatible.  Both  the  Sentry  Account 
and  SILIC  Account  invest  exclusively  in 
shares  of  the  Fund,  and,  after  the 
Proposed  Transaction,  the  Sentry 
Account  will  continue  tc  invest  in 
shares  of  the  Fund  and  provide  holders 
of  SILIC  Contracts  with  the  same 


investment  options  as  before  the 
Proposed  Transaction.  Accordingly,  the 
Proposed  Transaction  will  result  in  no 
change  in  the  investment  objectives, 
policies,  restrictions,  or  portfolios  of  the 
separate  account  funding  the  SILIC 
Contracts. 

4.  Applicants  also  represent  that  the 
transfer  of  assets  held  by  the  SILIC 
Account  to  the  Sentry  Account  will  be 
made  at  the  relative  net  asset  values  of 
the  subaccounts.  No  dilution  of,  or 
increase  in,  the  SILIC  Contractowners' 
contract  values  will  occur  as  a  result  of 
the  Proposed  Transaction.  The  transfer 
will  not  result  in  any  change  in  charges, 
costs,  fees,  or  expenses  borne  by 
Contractowners. 

5.  Finally,  Applicants  state  that  no 
direct  or  indirect  costs  will  be  incurred 
by  the  SILIC  Account  or  the  Sentry 
Account  as  a  result  of  the  transaction. 
No  charges,  costs,  fees,  or  other 
expenses  would  be  incurred  by  holders 
of  the  Contracts  as  a  result  of,  or  in 
connection  with,  the  Proposed 
Transaction.  Thus,  the  Proposed 
Transaction  will  not  result  in  dilution  of 
the  economic  interests  of  the 
Contractowmers. 

6.  Applicants  represent  that  the 
Proposed  Transaction  does  not  involve 
overreaching  on  the  part  of  any  person 
involved.  The  purpose  of  the  transfer  is 
to  consolidate  two  identical  separate 
accounts,  both  of  which  issue  identical 
contracts,  have  the  same  principal 
undenvriter,  and  invest  in  the  same 
underlying  mutual  fund,  into  a  single 
separate  account.  This  aggregation  will 
allow  for  administrative  efficiencies  and 
cost  savings  on  Sentry's  part  because 
Sentry  can  consolidate  its  separate 
account  operations.  It  also  will  allow 
SILIC  Contractowmers  to  participate  in  a 
separate  account  that  is  sizable  in  terms 
of  its  total  net  assets  and  can  be 
expected  to  grow  since  sales  of  Sentry 
contracts  will  continue  after  the 
Proposed  Transaction. 

7.  Section  17(b)  also  requires  that  the 
Proposed  Transaction  be  consistent  with 
the  policy  of  each  registered  investment 
company  concerned,  as  recited  in  its 
registration  statement  and  reports  filed 
under  the  1940  Act.  Applicants 
represent  that  because  the  assets 
underlying  the  SILIC  Contracts  and  the 
Sentry  Contracts  will  continue  to  be 
invested  in  shares  of  one  or  more 
portfolios  of  the  Fund  in  the  same 
manner  as  before  the  Proposed 
Transaction,  the  assets  underlying  the 
SILIC  Contracts  and  the  Sentry 
Contracts  will  continue  to  be  invested 
according  to  the  investment  policies 
recited  in  their  respective  registration 
statements. 


8.  Finally,  Section  17(b)  requires  that 
the  Proposed  Transaction  be  consistent 
with  the  general  purposes  of  the  Act. 
Applicants  represent  that  the  Proposed 
Transaction  is  consistent  with  the 
general  policies  and  purposes  of  the 
Act.  The  transfer  does  not  present  any 
of  the  issues  or  abuses  that  Section  17(a) 
in  particular,  and  the  1940  Act  in 
general,  were  designed  to  prevent. 

9.  In  light  of  the  foregoing,  Applicants 
request  an  exemption  from  Section  17(a) 
of  the  Act,  pursuant  to  Section  17(b) 
thereof,  to  permit  the  proposed  transfer. 
Applicants  represent  Uiat  the  terms  of 
the  proposed  transfer  described  in  this 
Application,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  are  consistent  with  the 
investment  policies  of  each  of  the 
AccouAts;  and  are  consistent  with  the 
general  purposes  of  the  Act. 

10.  Section  26(a)(2)(C)  provides  that 
no  payment  to  the  depositor  of,  or 
principal  underwriter  for,  a  registered 
unit  investment  trust  shall  be  allowed 
the  trustee  or  custodian  as  an  expense 
except  compensation,  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe  for 
performing  bookkeeping  and  other 
administrative  duties  normally 
performed  by  the  trustee  or  custodian. 
Section  27(c)(2)  prohibits  a  registered 
investment  company  or  a  depositor  or 
underwriter  for  such  company  for 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  on  such  certificates,  other 
than  sales  loads,  are  deposited  with  a 
trustee  or  custodian  having  the 
qualifications  prescribed  in  Section 
26(a)(1).  and  are  held  by  such  trustee  or 
custodian  under  an  agreement 
containing  substantially  the  provisions 
required  by  Sections  26(a)(2)  and 
26(a)(3)  of  the  1940  Act. 

11.  Sentry,  the  Sentry  Account,  and 
SESI  ("Section  6(c)  Applicants")  request 
an  order  under  Section  6(c)  of  the  1940 
Act  exempting  them  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  necessary  to  permit  the 
deduction  of  the  mortality  and  expense 
risk  charge  from  the  Sentry  Account  as 
provided  for  by  the  SILIC  Contracts 
previously  issued  through  the  SILIC 
Account  and  proposed  to  be  supported 
by  the  Sentry  Account  pursuant  to  the 
Proposed  Transaction. 

12.  Sentry  represents  that  the  charge 
of  1.20%  for  mortality  and  expense  risks 
is  reasonable  in  relation  to  the  risks 
undertaken  by  Sentry  and  within  the 
range  of  industry  practice  with  respect 
to  comparable  annuity  products.  This 
representation  is  based  upon  Sentry's 
analysis  of  publicly  available 


information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
existence  of  charge  level  guarantees,  and 
guaranteed  annuity  rates.  Sentry  will 
maintain  at  its  administrative  offices, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of  its 
comparative  survey. 

13.  The  Section  6(c)  Applicants 
acknowledge  that  if  a  profit  is  realized 
from  the  mortality  and  expense  risk 
charge,  all  or  a  portion  of  such  profit 
may  be  viewed  as  being  offset  by 
distribution  expenses  not  reimbursed  by 
the  sales  charge.  Sentry  has  concluded 
that  there  is  a  reasonable  likelihood  that 
the  proposed  distribution  financing 
arrangements  will  benefit  the  Sentry 
Account  and  SILIC  Contractown<^rs!  The 
basis  for  such  conclusion  is  set  forth  in 
a  memorandum  maintained  by  the 
Sentry  at  its  administrative  offices  and 
will  be  available  to  the  Commission. 

14.  Sentry  represents  that  the  Sentry 
Account  will  invest  ordy  in 
management  investment  companies  that 
undertake,  in  the  event  the  company 
adopts  a  plan  to  finance  distribution 
expenses  under  Rule  12b-l  under  the 
1940  Act,  to  have  a  board  of  directors, 

a  majority  of  whom  are  not  interested 
persons  of  the  company  within  the 
meaning  of  Section  2(a)(19)  of  the  1943 
Act,  formulate  and  approve  any  such 
plan. 

Conclusion 

Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  17(b)  of  the  1940  Act  exempting 
the  Proposed  Transaction  from  the 
provisions  of  Section  17(a),  to  the  extent 
necessary  to  permit  that  transfer  of 
assets  underlying  the  SILIC  Contracts  to 
the  Sentry  Account.  In  addition,  the 
Section  6(c)  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  6(c)  of  the  Act  to  the  extent 
necessary  to  permit  the  deduction  by 
Sentry  of  mortality  and  expense  risk 
charges  from  Sentry  Account  as 
provided  for  by  the  SILIC  Contracts 
previously  supported  by  the  Sentry 
Account  pursuant  to  the  Proposed 
Transaction.  Applicants  and  the  Section 
6(c)  Applicants,  as  appropriate,  submit 
that,  for  all  of  the  reasons  stated  above, 
granting  the  relief  requested  herein  is 
appropriate  in  the  public  interest,  and 
consistent  with  the  policy  and  purposes 
ofthe  1940  Act. 
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For  th«  Commission,  by  the  Division  of 
luvestmenl  ManagtuneDl.  pursuant  to 
delegated  aulbority. 
Margarat  H.  McFarUnd. 
Deputy  Secretary. 

|FR  Doo  94-24315  Filed  »-30-^4;  8  45  am) 
BiLLMO  cooc  «n*-ei-M 


SMALL  BUSINESS  ADMfN!STRAT10N 

Peciaration  of  Disaster  Loan  Arte  t2744] 

North  Carolina;  Declaration  of  Disaster 
Loan  Area 

Transylvania  and  Watauga  Counties 
aiid  the  contiguous  Counties  of  Ashe, 
Avery.  Buncombe,  Caldwell,  Haywood, 
Henderson,  Jackson,  and  Wilkes  in 
North  Carolina;  Carter  and  Johnson 
Counties  in  Tennessee;  and  Greenville. 
Pickens,  and  Oconee  Counties  in  South 
Carolina  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
storms  and  flooding  which  occurred  on 
August  16  and  17. 1994.  Applications 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
November  28,  1994  and  for  economic 
injury  until  the  close  of  business  on 
June  27,  1995  at  the  address  listed 
below:  U.S.  Small  Business 
Administration,  Disaster  Area  2  Office. 
One  Baltimore  Place.  Suite  300,  Atlanta. 
GA  30308  or  other  locally  announced 
locations. 

The  interest  rates  are: 


Percent 

Pof  Physjcal  Damage: 
Homeowners     Wrtti     Credit 
Availat)t6  Elsewtwre  .... 

8000 

Homeowmers  Wrthoul  Credit 
Avaiabie  Elsewhere  

4000 

BusinMses  With  Credit  Avat^ 
eiM  Elsewhere  

8.000 

Businesses    and    Non-Protit 
Organisations          Without 
Credit  Available  Elsewhere 

Others    (Inchxling   No«vP?ofrt 
Organizaliora)  With  CredH 
AvaMabte  Elsewhere 

4000 
7.125 

For  Ecorwmc  Injury; 
Businesaes  and  Small  Agr\- 
cultural  Cooperatives  With- 
out Credit  Availahle  Else- 
vi^fwre 

4000 

The  numbers  assigned  to  this  disaster 
for  physical  damaj^o  are  274406  for 
North  Carolina,  274506  for  Tennessee: 
and  274606  for  South  CaroUna.  For 
economic  injury  the  numbers  are 
834900  for  North  Carolina;  835000  for 
Tenoesaee;  and  835100  for  South 
Carolina. 

(Catalog  of  Federal  Domeatic  AasistaiM.« 
Program  No*  59002  and  50008). 


Dated:  .September  27.  1994. 
Erakiiw  B.  Bowles, 
Administrator 

(FK  Doc  94-24380  Filed  9-30-94;  8:45  am) 
MAMacooc  aus-ai-M 

Interest  Rate — Amendment  «1 

In  the  Notice  published  on  Tuesday, 
September  27.  1994.  in  Volume  59,  page 
49272.  the  date  for  the  beginning  of  the 
1st  quarter  for  FY  95  was  stated 
incorrectly.  The  1st  quarter  of  FY  95 
begins  on  October  1  and  ends  on 
December  31,  1994. 
John  R.  Cox, 

Associate  Administrator  for  Financial 
Assistance. 

|FR  Doc.  94-24334  Filed  9-30-94;  8:45  amj 

BILUNQ  cooc  8029-01 -M 


THRIFT  DEPOS [TOP  PRCfECTION 
OVERSIGHT  BOARD 

National  Advisory  Board  Meehng 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10la)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App., 
announcement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  pubUc. 
DATES:  The  National  Advisory  Board 
meeting  is  scheduled  for  Wednesday, 
October  12.  1994,  9  a.m.  to  12  noon.  Ehie 
to  schtKiuling  difficulties,  this  notice  is 
being  published  less  than  hfteen  days 
prior  to  the  meeting  date. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation,  Board  Room  6010,  550 
17th  St..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Neviu.s,  Committee  Management  Officer, 
Thrift  Depositor  Protection  Oversight 
Board.  808  17th  Street.  NW  , 
Washington,  DC  20232,  202/41&-2628. 
SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  section  21.^(d)  of  the  Fe<ieral  Home 
Loan  Bank  Act,  the  Thrift  Depositor 
Protection  0\'ersjght  Board  established  a 
National  Advisory  Board  and  six 
Regional  Advisory  Boards  to  advise  the 
Oversight  Board  and  the  Resolution 
Trust  Corporation  (RTC)  on  the 
disposition  of  real  property  assets  of  the 
Corporation. 

Agenda 

A  detailed  agenda  will  be  available  at 
the  meeting.  The  meeting  will  include 
remarks  from  the  national  chairperson 
and  briefings  from  the  chairpersons  of 


the  six  regional  advisory  boards  on  the 
results  of  their  respective  meetings  held 
throughout  the  country  from  September 
13  through  September  29.  The  major 
issues  to  be  discussed  at  the  national 
meeting  will  include  RTC's  Small 
Investor  Program  and  Land  U  Sales. 
Statements 

Interested  persons  may  submit,  in 
writing,  data,  information  or  views  on 
the  issues  pending  before  the  National 
Advisory  Board  prior  to  or  at  the 
meeting.  Seating  is  available  on  a  first 
come  first  served  basis  for  this  open 
meeting. 

Dated:  September  26, 1994. 
Jill  Nevius, 

Committee  Management  Officer. 
(FR  Doc.  94-24379  Filed  9-30-94;  8:45  amJ 

BILUNG  cooc  Z27I-01-M 


DEPARTMENT  OF  TP  ANSPORTATTON 
Aviation  Proceedings 

Aviation  Proceedings;  Agreements 
filed  during  the  Week  Ended  September 
23,  1994.  The  following  Agreements 
were  filed  with  the  [)epartment  of 
Transportation  under  the  provisions  of 
49  U.S.C.  412  and  414.  Answers  may  be 
filed  within  21  days  of  date  of  filing. 
Docket  Number:  49776 
Date  filed:  September  19,  1994 
Parties:  Memt>ers  of  the  International 

Air  Transport  Association 
Subject:  TCl  Reso/F  0435  dated 
August  26,  1994:  TCl  Areawide 
Resolutions,  r-1  to  r-5;  TCI  Reso/ 
P  0436  dated  August  26, 1994;  TCl 
Caribbean  Resolutions  i^  to  r-20; 
TCl  Reso/P  0438  dated  August  26, 
1994;  TCl  Longhaul  Resolutions  i^ 
21  to  r-69;  Minutes— TCl  Meet/P 
0105  dated  September  13, 1994, 
Summary  of  Agreements 
Proposed  Effective  Date:  January  1, 
1995 
Docket  Number:  49777 
Date  filed:  September  19,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TCl  Reso/P  0437  dated 
August  26. 1994;  TCl  Within  South 
America  Rosos  r-1  to  r-9 
Proposed  Effective  Date:  January  1, 
1995 
Docket  Number:  49778 
Date  filed:  September  19,  1994 
Parties:  Members  of  the  Intemalionai 

Air  Transport  Association 
Subiect:  Comp  MV/P  0777  dated 
August  18,  1994,  Mail  Vote  705 — 
Fares  from  Mozambique, 
Amendment  to  Mail  Vote 
Proposed  Effective  Date:  October  1. 
1994 
Docket  Number:  49780 


Date  filed:  September  21,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:TC2  Reso/P  1643  dated 

September  20, 1994,  Within  Middle 

East  resos  002a  (r-1)  &  01 5v  (r-2). 

Minutes— TC2  Meet/P  0338  dated 

September  20, 1994 
Proposed  Effective  Date:  Expedited 

November  1,  1994 
Docket  Number:  49785 
Date  filed:  September  23,  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC23  Telex  Mail  Vote  711— 

Australia-Europe  fares  r-1 — 07111 

r-2— 07100 
Proposed  Effective  Date:  November 

15, 1994 
Phyllis  T.  Kaylor, 

Chief.  Documentary  Services  Division. 
[FR  Doc.  94-24295  Filed  9-30-94;  8:45  am) 

BILLING  CODE  4810-62-P 


Coast  Guard 
[CGD  94-079] 

National  Offshore  Safety  Advisory 
Committee  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Offshore  Safety 
Advisory  Committee  (NOSAC)  will  meet 
to  discuss  various  offshore  safety  related 
issues.  The  meeting  will  be  open  to  the 
public. 

DATES:  The  meeting  will  be  held  on 
Monday,  November  14, 1994,  from 
12:30  p.m.  to  4:00  p.m.  Written  material 
should  be  submitted  not  later  than 
October  28.  1994. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Shell  Annex  Auditorium  (2nd  Floor 
of  the  Parking  Bldg),  701  Poydras  Street, 
New  Orleans,  Louisiana.  Written 
material  should  be  submitted  to  CDR 
Adan  Guerrero,  Executive  Director, 
Commandant  (G-MVI-4),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593. 
FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Adan  Guerrero,  Executive  Director, 
National  Offshore  Safety  Advisory 
Committee  (NOSAC),  Room  1405,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  .SW.,  Washington,  DC  20593- 
0001.  telephone  (202)  267-2307. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  Section  1  et  seq.  The 
agenda  will  include  discussion  of  the 
following  topics: 

(1)  Clean  Air  Act  of  1990; 

(2)  ISM  Code  Implementation  for  the 
Offshore  Industry; 


(3)  Status  of  Coast  Guard  Maritime 
Regulatory  Refonn  (MRR); 

(4)  Revision  of  Subchapter  "L"  on 
OSVs  and  Liftboats; 

(5)  Legislative  initiatives  on  new 
category  of  larger  OSV; 

(6)  IMO  Items  Affecting  the  Offshore 
Industry; 

Attendance  at  the  meeting  is  open  to 
the  public.  With  advance  notice,  and  at 
the  discretion  of  the  Chairman, 
members  of  the  public  may  make  oral 
presentations  at  the  meeting.  Persons 
wishing  to  make  oral  presentations 
should  notify  the  Executive  Director, 
listed  above  imder  ADDRESSES,  no  later 
than  the  day  before  the  meeting.  Written 
statements  or  materials  may  be 
submitted  for  presentation  to  the 
Committee  at  any  time;  however,  to 
ensure  distribution  to  each  Committee 
member,  20  copies  of  the  vmtten 
materials  should  be  submitted  to  the 
Executive  Director  no  later  than  October 
28,  1994. 

Dated:  September  22, 1994. 
J.F.  McGowam, 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  94-24387  Filed  9-30-94;  8:45  am) 
BILLING  CODE  4»10-14-M 


Federal  Aviation  Administration 

[Docket  No.  27649] 

Supplemental  Draft  Environmental 
Impact  Statement;  Effects  of  Changes 
in  Aircraft  Flight  Patterns  Over  the 
State  of  New  Jersey 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Issuance  of  A  Supplemental 
Draft  Environmental  Impact  Statement 
(EIS)  For  Public  Review  and  Comment. 

SUMMARY:  The  FAA  has  decided  to 
prepare  a  supplement  to  the  draft 
environmental  impact  statement  (DEIS) 
on  the  effects  of  changes  in  aircraft 
flight  patterns  over  the  State  of  New 
Jersey  caused  by  implementation  of  the 
Expanded  East  Coast  Plan  (EECP).  As  a 
result  of  the  analysis  phase  of  the 
comment  period  associated  with  the 
DEIS,  new  information  was  developed 
by  the  FAA.  Additionally,  new 
information  was  received  from  the 
public  during  the  comment  period. 
Since  this  information  is  pertinent  to 
the  decision  process  leading  to  issuance 
of  a  final  EIS  (FEIS),  the  public  should 
have  an  opportunity  to  examine  the  new 
material  and  comment  on  it  prior  to 
completion  of  the  FEIS. 

The  supplemental  DEIS  (SDEIS)  was 
prepared  in  accordance  with  the 


National  Environmental  Policy  Act 
(NEPA).  Copies  have  been  mailed  to 
individuals  that  participated  in  the  EIS 
process  as  well  as  to  libraries  in  select 
locations  throughout  New  Jersey. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  key  portions 
of  the  SDEIS  and  major  areas  of  concern 
identified  by  the  pubhc.  It  is  not 
intended  to  duplicate  or  cover  every 
aspect  of  the  SDEIS.  Substantive 
comments  submitted  to  the  FAA  should 
address  the  SDEIS,  not  this  summary. 

I.  Summary  of  Key  Portions  of  the 
SDEIS 

A.  Alternatives  and  Mitigation  Under 
Consideration 

The  following  alternatives  were 
evaluated  and  are  being  considered  by 
the  FAA: 

(1)  Ahemative  A.  Maintain  the 
current  (as  defined  in  1991)  EECP 
structure.  (Proposed  action  and  no 
action) 

(2)  Alternative  B.  Return  to  1986  air 
traffic  routes  and  procedures  using  1991 
traffic.  (Rollback) 

(3)  Alternative  C2.  Route  Newark 
south  flow  departure  traffic  from  over 
Raritan  Bay  to  over  the  ocean  (at  night 
only)  via  a  specific  path  defined  by  the 
Solberg  and  Colts  Neck  navigational 
aids.  (Nighttime  only  oceanic/military 
routing) 

Alternative  D3.  Spread  aircraft 
departing  Newark  runways  22L  and  22R 
to  three  different  headings.  (Spreading 
of  fanning) 

These  alternatives  axe  described  in 
detail  in  Chapter  3  of  the  SDEIS.  Two 
mitigation  measures  were  evaluated  and 
are  also  being  considered: 

(1)  Routing  some  westbound 
departures  from  Newark  to  a  new 
departure  gate  in  the  vicinity  of  the 
Solberg  navigational  aid. 

(2)  MoNing  LaGuardia  arrival  traffic 
further  south  from  its  current  routing. 

These  mitigation  measures  are 
described  in  detail  Ln  Chapter  6  of  the 
SDEIS.  These  measures,  if  selected  by 
the  decision-maker  for  implementation, 
would  reduce  noise  by  Day-Night  Level 
(DNL)  5  dB  or  greater  for  approximately 
18,500  residents  of  the  Scotch  Plains 
and  Fanwood  areas  of  Union  County, 
New  Jersey.  These  were  two  of  the  areas 
that  experienced  some  of  the  greatest 
increases  in  noise  as  a  result  of 
implementation  of  the  EECP. 

B.  Environmental  Consequences 

None  of  the  alternatives  would  cause 
significant  noise,  air  quality  or  water 
quality  impacts.  (The  one  exception 
identified  in  the  area  of  noise  results 
bom  the  assumptions  used  in 
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reconstructing  sod  modeling  the  return 
to  1986  routes  and  procedures.)  Noise 
analysis  indicates  that  1.45  million 
individuals  would  be  impacted  by  noise 
increases  of  DNL  5  dB  or  greater  if  the 
FAA  returned  to  use  of  1986  routes  and 
procedures,  while  approximately  45,000 
individuals  would  experience  noise 
benefits  of  DNL  5  dB  or  greater.  Fanning 
and  nighttime  use  of  ocean  routing 
would  have  marginal  noise  benefits.  In 
response  to  tlie  volume  of  comments 
concerning  noise  impacts  in  particular 
communities.  Appendix  F  of  the  SDEIS 
provides  the  increases  in  noise  level 
predicted  fur  each  census  block  in  New 
jersey. 

C.  Public  Participation 

In  preparing  the  SDEIS  the  FAA  has 
carefully  summarized  and  addressed  the 
comments  re<:eived  on  the  DEIS  and 
made  revisions  to  the  text  as 
appropriate.  There  have  been  extensive 
opportunities  for  public  participation 
since  the  DEIS  was  made  availa))le  on 
November  12,  1992.  In  January.  1993. 
the  FAA  held  public  hearings  in  New 
Jersey  to  obtain  comments  on  the  DEIS. 
In  addition,  two  public  meetings  were 
held  in  Staten  Island.  New  York  to 
address  the  DEIS  and  the  New  York 
Metropolitan  Area  Aircraft  Noise 
Mitigation  Review,  a  study  mandated  by 
Congress,  which  specifically  addressed 
noise  issues  in  the  New  York 
metropolitan  area.  in(  luding  parts  of 
Connecticut  and  New  Jersey,  separate 
from  the  EIS  action.  The  comment 
period  on  the  DEIS  extended  from 
November  12.  1992  to  November  23, 
1993.  This  369  day  comment  pericxl  was 
well  in  excess  on  NEI'.A  requirements. 

II.  Areas  of  Controversy 

In  addition  to  noise,  air.  and  water 
quality  impacts,  the  major  areas  of 
controversy  concerning  this  EIS  were 
alternate  use  of  ocean  routing,  effects  or 
aircraft  noise  on  property  values,  and 
the  scope  of  the  EIS. 

A.  Ocean  Routing 

Many  commenters  believed  the 
alternative  of  using  ocean  routes  24 
hours  a  day  should  be  studied  in  detail 
as  a  ruasonable  alternative.  Several 
different  proposals  were  amsidered  in 
the  DEIS,  but  eliminated  due  to 
concerns  about  operational  feasibility 
and  potential  environmental  impacts.  In 
June  1993,  the  New  Jersey  Citizens  for 
Environmental  Research  (NJCER),  on 
behalf  of  the  Now  Jersey  Coalition 
Against  Aircraft  Noise,  submitted  a 
proposal  to  route  all  Newark  Airport 
departures  south,  down  the  Arthur  Kill 
and  over  Raritan  Bay  to  the  ocean.  This 
study  was  analyzed  operationally  and 


modeled  to  determine  its  noise  impacts 
within  the  scope  of  this  EIS. 

Operational  examination  indicates 
this  proposal  would  cause  about  5 
points  of  conflicting  traffic  within  New 
Jersey,  require  tunneling  of  traffic  from 
Newark  under  traffic  from  other 
airports,  and  cause  substantial  delays  at 
Newark. 

Noise  analysis  indicates  this  proposal 
would  have  net  benefits  of  DNL  5  dB  or 
greater  for  approximately  228,000  New 
Jersey  residents  (690,000  residents 
would  benefit  while  462,000  residents 
would  experience  increased  noise  of 
DNL  5  dB  or  greater).  In  addition  there 
appear  to  be  potentially  sicni*icant 
adverse  noise  impacts  in  ar»  ds  south  of 
Newark  that  would  be  overflown  by 
aircraft  at  altitudes  below  3,000  above 
ground  level  (AGL)  feet  as  well  as  in 
New  York  and  Connecticut.  Additional 
environmental  review  would  be 
required  to  examine  these  impacts, 
which  are  beyond  the  scope  of  this  EIS. 
This  proposal  is  descnbed  in  detail  in 
Chapter  1  of  the  SDEIS. 

B.  Effect  of  Noise  on  Property  Values 

Another  area  of  concern  was  the  effect 
of  noise  increases  on  real  property 
values.  There  is  insufficient  scientific 
data  to  support  a  reasonable  conclusion 
about  whether  the  noise  levels 
associated  with  implementation  of  the 
EECP  have,  or  its  alternatives  would 
have,  depressed  property  values  in  New 
Jersey.  The  economic  studies  of  the 
effects  of  airport  noise  on  bouse  values 
to  date,  which  have  found  a  sbgbt 
devaluation,  have  involved  properties  in 
or  near  urban  areas  surrounding  major 
airports  at  noise  exposure  levels 
exceeding  those  in  this  EiS.  This  is 
discussed  in  detail  in  Section  5.2.1  of 
the  SDEIS. 

C  Scope  of  the  EIS 

Another  controversial  issue  was  the 
scope  of  the  EIS.  The  legal  and  policy 
reasons  supporting  the  decision  to  limit 
the  scope  of  the  EIS  to  New  Jersey  and 
to  air  traffic  changes  above  3.000  AGL 
feet  are  fully  explained  in  Chapter  2  of 
the  SDEIS  and  Appendix  A.  Briefly,  the 
FAA  adhered  strictly  to  the 
congressional  mandate  to  study  New 
Jersey  because  of  the  complexity  of  an 
expanded  study,  the  difficulty  of 
identifying  objective  criteria  for 
excluding  portions  of  the  other  18  States 
and  the  District  of  Columbia  that  wen 
also  potentially  affected  by  the  EECP, 
and  the  time  constraints  on  the  EIS 
process.  The  fcJS  examines  changes 
above  3,000  AGL  feet  because  that  was 
the  scope  of  the  EECP.  To  assure 
compliance  with  NEPA,  no  alternative 
will  be  selected  for  implementation 


until  all  applicable  environmental 
review  requirements  have  been 
satisfied. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  contact  Mr. 
William  J.  Marx,  FAA  Office  of  Air 
TralBc  System  Management. 
Environmental  Issues  Program  Office, 
ATM-700,  Washington,  DC  20591, 
telephone  (202)  267-7900. 

Any  person  may  obtain  a  copy  of  the 
SDEIS  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs,  Attention:  Public 
Inquiry  Center,  APA-230.  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  or  by  calling 
FAA's  toll-free  Consumer  Hotbne:  1- 
800-FAA-SURE  between  8  a.m.  and  4 
p.m.  Eastern  Time,  Monday  tlirough 
Friday,  excluding  Federal  holidays. 

COMMENT  PERIOD:  The  public  will  be 
afforded  a  60-day  period  to  comment 
upon  release  of  the  SDEIS.  The 
opportunity  to  comment  will  extend 
from  September  30,  until  November  30, 
1994.  Comments  will  be  considered  In 
preparing  the  FEIS.  Late-filed  comments 
will  be  considered  to  the  extend 
practicable. 

Written  comments  on  the  SDEIS 
should  be  received  at  the  following 
address,  in  triplicate,  by  November  30, 
1994:  Headquarters  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-10), 
Docket  No.  27649,  800  Independence 
Avenue  SW.,  Washington,  DC  20591. 
Comments  may  be  delivered  or 
inspected  at  Room  915G  in  FAA 
headquarters  between  8:30  a.m.  and  5 
p.m.,  Monday  through  Friday,  excluding 
Federal  holidays. 

Additionally,  the  FAA  intends  to 
conduct  hearings  and  a  meeting  to 
gather  comments  on  the  SDEIS.  The 
FAA  will  conduct  public  hearings  in 
Cranford,  Bernardsville  and  Tinton 
Falls.  New  Jersey  to  solicit  both  written 
and  oral  comments.  A  public  meeting 
will  also  be  held  in  Staten  Island.  New 
York.  All  persons  wishing  to  make  oral 
presentations  at  the  public  hearings  and 
the  public  meeting  are  strongly  urged  to 
provide  a  written  copy  of  their 
statements  at  the  hearing/meeting  or  at 
the  FAA  address  provided  in  the  above 
paragraph.  The  exact  dates,  times  and 
locations  of  the  hearings  in  New  Jersey 
and  the  meeting  in  Staten  Island  will  be 
published  in  a  subsequent  Federal 
Register  Notice  and  throttgh  the  Press 
when  arrangements  are  finahzed. 


Issued  in  Washington.  IX  on  Septembei 
28,  1994. 
Hill  V  leffers. 

Acting  Associate  Administrator  for  Air 
Traffic. 

|FR  Doc.  94-24368  Filed  9-30-94;  8:45  ami 
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Natjonai  Highway  Traffic  Safety 

Administration 

[Docket  No.  94--80;  Notice  1] 

Ford  Motor  Company;  Receipt  of 
Application  for  Decision  at 
Inconsequential  Noncomphance 

Ford  Motor  Company  (Ford)  of 
Dearborn.  Michigan  has  determined  that 
some  of  its  windows  fail  to  comply  with 
the  labeling  requirements  of  49  CFR 
571.205.  Federal  Motor  Vehicle  Safetv 
Standard  tFMVSS)  No.  205,  "Glazing' 
Materials,"  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  Part  573, 
"Defect  and  Noncompliance  Reports." 
Ford  has  also  applied  to  be  exempted 
from  the  notification  and  remedy 
requirements  of  49  U.S.C.  Chapter  301 — 
"Motor  Vehicle  Safety"  on  the  basis  that 
the  noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.SC.  30118  and  30120  (formerly 
Section  157  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1417))  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgement  concerning  the  merits  of  the 
application. 

Standard  No.  205.  which 
incorporates,  by  reference,  the  American 
National  Standards  Institute's  "Safety 
Code  for  Safety  Glazing  Materials  for 
Glazing  Motor  Vehicles  Operating  on 
Land  Highways"  Z-26.1-1977,  January 
26.  1977,  as  supplemented  by  Z26.1a, 
July  3, 1980  (ANS  Z26.1),  specifies  that 
typical  atrtomotive  tempered  glass  with 
a  hrminous  transmitlance  of  less  than  70 
percent  shall  be  labeled  "AS3." 

Ford  nranufisctured  approximately 
1 ,820.000  quarter  windows  with  a 
luminous  transmitlance  of  less  than  70 
percent  for  use  in  1986  through  1994 
model  year  Ranger  Supercab  vehicles. 
These  windows  were  labeled  "AS2" 
instead  of  "AS3."  Approximately  7.900 
were  located  and  scrapped.  The 
remaining  wiiKlows  have  been  used  in 
vehicle  production  or  provided  to 
aftermarket  distributors  for  service 
replacement 

For  supports  its  appUcation  for 
incoDsequemial  noncompliance  with 
the  following: 

(Ford  beiiBv«»  that  tlie  incorrect  maclung 
presents  no  risk  of  accident  or  injury.  The 


windows  can  be  installed  only  as  rear  quarter 
windows  in  Ranger  Supercab  truclcs;  AS2 
and  S3  glazing  are  both  appropriate  for  these 
applications  in  accordance  with  Standard 
205.  In  FtM-d's  judgement,  the  mismarldng  is 
incoasequeotiai  as  it  relates  to  motor  vehicle 
safety.  The  stated  purposes  of  FMVSS  No. 
205  are  to  reduce  injuries  resuUing  from 
impact  to  glazing  surfaces,  to  ensure  a 
necessary  degree  of  transparency  in  motor 
vehicle  windows  for  driver  visibility,  and  to 
minimize  the  possibility  of  occupants  being 
thrown  through  vehicle  windows  in 
collisions.  As  previously  noted  the  affected 
quarter  windows  fully  comply  with  the 
perfonnance  requirements  of  FMVSS  No. 
205.  Because  all  performance  requirements 
are  met.  the  incorrect  marking  of  the  quarter 
windows  has  no  effect  upon  the  ability  of  the 
glazing  to  perform  in  the  manner  intended  by 
the  standard.  Ford  is  not  aware  of  any 
complaints,  accidents,  or  injuries  related  to 
this  condition. 

The  mismarking  should  not  cause 
confusion  in  glass  replacement  in  vehicles  in 
service.  Af^ermaricel  distributors  do  not  use 
the  marking  to  determine  which  glazing  is 
used  for  replacement.  Rather,  replacement 
parts  are  determined  by  service  part  numbers 
which  are  obtained  from  cataloged  listings. 
Furthsx,  we  are  not  aw^-e  of  any  confusion 
in  aftermarket  servicing  of  vehicles  as  a  result 
of  this  mismarking. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  Ford, 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safetv  Administration,  Room 
5109.  400  Seventh  Street  SW., 
Washington,  D.C,  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  ^plication  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  ind:cated  beiow. 

Comment  dosing  date:  November  2, 1994. 

(15  U.S.C  1417;  delegations  of  authority  at 
49  CFR  1.50  and  NHTSA  Order  800-2) 

Issued  on  :  September  27, 1994. 

Stanley  R.  Scbeiner, 

Acting  Associated  Administrator  for 
Rulemaking 

(PR  Doa  94-24299  Filed  9-30-94;  »:45  am) 

BILLING  COOe  «»T«-«9-l« 


[Docket  Ho.  94-79;  Notice  t] 

General  Motors  Corporation:  Recetpt 
of  Application  for  Decision  of 
Inconseqjentia!  Noncompliance 

General  Motors  Corporation  (GM)  of 
Warren,  Michigan,  has  determined  that 
some  of  its  vehicles  fail  to  comply  with 
49  CFR  571.209.  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  209.  "Seat 
Belt  Assemblies,"  and  has  filed  an 
appropriate  report  pursuant  to  49  CFR 
Part  573.  "Defect  and  Noncompliance 
Reports."  GM  has  also  applied  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301— "Motor  Vehicle  Safety" 
on  the  basis  that  the  ncxicompliance  is 
inconsequential  to  motor  vehicle  safety. 

This  notice  of  receipt  of  an 
application  is  pubhshed  under  49 
U.S.C.  30118  and  30120  (formerly 
Section  157  of  the  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C 
1417))  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
application. 

Paragraph  S4.6(b)  of  FMVSS  No,  209 
states  that  a  seat  belt  assembly  shall  be 
labeled  with  the  following  statement: 

This  seat  belt  assembly  is  for  use  only  in 
(insert  specific  seating  position(s).  e.g.,  "front 
right']  in  (insert  specific  vehicles  make(s)  and 
model(s)l. 

GM  produced  two  different 
populations  of  vehicles  which  do  not 
meet  the  labeling  requirements  stated  in 
the  standard.  The  first  population  of 
vehicles,  68,405  1994  model  year 
Chevrolet  and  CMC  G-vans,  were  built 
with  lefl-side  seat  belt  assembhes  that 
were  labeled  as  right-side  assemblies. 

The  second  population  of  vehicles, 
31,978  1992-94  model  year  Chevrolet 
and  CMC  K20753  extended  cap 
pickups,  were  built  with  front  outboard 
seat  belt  assemblies  with  the 
appropriate  model  designation  omitted. 
The  model  designation  is  K20753. 

GM  supports  its  applkatkm  for 
inconsequential  noncompliance  mth 
the  following. 

For  both  these  issues,  the  GM  part  numbers 
and  manufacturer's  model  numbers  correctly 
identify  the  affected  seat  belt  assemblies.  In 
addition,  the  service  parts  manuals  correctly 
specify-  the  proper  part  numbers  if 
replacement  parts  were  needed.  In  the  case 
of  theC-van  seat  beh  assemblies,  it  is  not 
possible  to  install  the  left  front  seat  belt 
assembly  at  the  right  front  position.  For  the 
K  20753  model,  the  issue  is  the  omission  of 
an  appropriate  model.  Usage  of  the  seat  belt 
assenibly  in  any  of  the  models  identified  on 
the  label  is  appropriate,  as  would  be  usage 
in  the  K  20755. 

It  is  GM's  understanding  that  the  purposed 
of  the  subject  retjuireiiieut  was  to  provide  the 
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'Tson  rrplacing  a  st-  ••mbly  in  a 

■.chicle  with  appropn.i;i,      ..:  ^ositinn  and 
vehit  le  model  information.  However,  original 
equipment  seat  belt  assemblies  have  already 
been  installed  in  the  appropriate  models  and 
positions  at  the  assembly  plant  The  Agency 
staled  in  a  recent  rulemaking  proposaJ 
(Docket  74-14;  Notice  81.  dated  May  10. 
1993)."*   *   *  that  seat  belt  assemblies 
installed  as  original  equipment  in  new  motor 
vehicles  need  not  be  required  to  be  la^ieied 
with  position  model  information.  This 
information  is  only  useful  if  the  a.uembly  is 
removed  with  the  intention  of  using  the 
assembly  as  a  replacement  in  another 
vehicle.  NHTSA  does  not  believe  this  is  a 
common  practice."  CM  agrees  and  believes 
that  the  removal  of  original  equipment  seal 
bell  assemblies  for  the  purpose  of 
replacement  installation  in  another  vehicle  is 
rare.  The  Agency  finalized  that  rulemaking 
action  on  April  15,  1994,  eliminating  the 
required  lat>el  verbiage  on  seat  belt 
assemblies  installed  as  original  equipment  by 
vehicle  manufacturers. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  of  CM. 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street.  SVV  , 
Washington.  DC.  20590.  It  is  requested 
but  not  required  that  six  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicate  below  be  considered.  The 
application  and  supporting  materials, 
and  ail  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  m 
the  Federal  Register  pursuant  to  the 
authority  iiulicated  b»?iow 

CommenI  cloAing  date.  November  2.  1944 
(49  use  3011H.  30t.'  if 

authority  dt  49  CFR  I  \  Order 

KOO-2)  ' 

lssu<-d  on;  September  27.  1904 
Stanley  R.  Scheiner, 
An  late  Administrator  for 

|FK  Dot   94-24300  Filed  9-30-94;  8  4.'i  ami 
WLLMO  COM  Mte-«*-M 


(Docket  No.  94-68,  Notice  2] 

Decision  That  Nonconforming  1991 
Mercedes-Benz  300CE  Passenger  Cars 
Are  Eligible  tor  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  [XJT 
ACTION:  Notice  of  decision  by  NHTSA 
that  conforming  1991  MercedesUenz 
.lOOCE  passenger  cars  are  eligible  for 
importation. 


SUMMARY:  This  notice  announces  the 
decision  by  NHTSA  that  1991 
Mercedes-Benz  300CE  passenger  cars 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1991 
Mercedes-Benz  300CE),  and  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  This  decision  is  effective  October 
3.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safpty 
Compliance.  NHTSA  (202-36(>-53b6). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safely  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
motlel  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  de«:isions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593  7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  peition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

c;&K  Automotive  Conversion.  Inc.  of 
Santa  Ana,  California  (Registered 
Importer  R-90-007)  petitioned  NHTSA 
to  decide  whether  1991  Mercedes-Benz 
300CE  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  July  22.  1994  (59  FR  37530)  to  afford 


an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition.  No 
comments  were  received  in  response  to 
the  notice.  Based  on  its  review  of  the 
information  submitted  by  the  petitioner, 
NHTSA  has  decided  to  grant  the 
petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP  83  is  the  vehicle 
eligibility  number  assigned  to  vehicles 
admissible  under  this  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  decides  that  a 
1991  Mercedes-Benz  300CE  (Model  ID 
124.051)  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1991 
Mercedes-Benz  300CE  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  49  U.S.C.  §  301 15.  and  is  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  US  C.  30141(a)(1)(A)  and 
{b)(  1)49  CFR  593.8;  delegations  of  aulhority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  26,  1994. 
William  A.  Boehly, 

Assoc  latr  Administrator  for  Enforcement. 
IFR  Do(    94-24296  Filed  9-30-94,  845  am) 
BILLING  CODE  4«10-69-M 


[Docket  No  94-81;  Nottce  1) 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1995 
Mercedes-Benz  Gelaendewagen  300GE 
(Long  Wheel  Base  Type  463)  Multi- 
purpose Passenger  Vehicles  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Request  for  comments  on 
petition  for  decision  that 
nonconforming  1995  Mercedes-Benz 
Gelaendewagen  300GE  (long  wheel  base 
Type  463)  multi-purpose  passenger 
vehicles  (MPVs)  are  eligible  for 
importation. 

SUMMARY:  This  notice  requests 
comments  on  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  for  a  decision 
that  a  1995  Mercedes-Benz 


Gelaendewagen  300GE  (long  wheel  base 
Type  463)  MPV  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  ehgible  for  importation  into 
the  United  States  because  it  has  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  such  standards. 

DATES:  The  closing  date  for  comments 
on  the  pctitioa  is  November  2.  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration.  4(X)  Seventh 
Street  S\V.,  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  am  to  4 
pm.| 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5606). 

SUPPLEMENTARY  INFORMATION: 

Back^TOimd 

Under  49  U.S.C.  §  30141(a)(lMA) 
(formerly  section  108(c)((3)(A)(i)(I)  of 
the  National  Traffic  and  Motor  Vehicle 
safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  Lhe 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards.  Where  there  is  no 
substantially  similar  U.S.-certified 
motor  vehicle.  49  U.S.C.  §  30141(a)(1)(B) 
(formerly  secUoa  108(cK3)(A)(i)(U)  of 
the  Act.  15  U.S.C  Sl397(cK3)(A)(i)(U)) 
permits  a  nooconibrimng  motor  vehicle 
to  be  admitted  into  the  United  States  if 
its  safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards  based  on  destructive 
test  data  or  such  other  evidence  as 
NHTSA  decides  to  be  adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  40  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Renter 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
N'HTSA  decides,  on  the  basis  of  the 


petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Europa  International,  Inc.  of  Santa  Fe, 
New  Mexico  (Registered  Importer  No. 
R-91-002)  has  petitioned  NHTSA  to 
decide  whether  1995  Mercedes-Benz 
Gelaendewagen  300GE  (long  wheel  base 
Type  463)  MPVs  are  eligible  for 
importation  into  the  United  States. 
Europa  contends  that  this  vehicle  is 
eligible  for  importation  under  49  U.S.C. 
§  30141(a)(1)(B)  because  it  has  safety 
features  that  comply  with ,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  Federal  motor  vehicle 
safety  standards. 

Specifically,  the  petitioner  claims  that 
the  1995  Mercedes-Beni 
Gelaendewagen  300GE  (long  wheel  base 
Type  463)  NffV  has  safety  features  that 
comply  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *  (based  on  visual  inspection  and 
operation),  103  Defrosting  and 
Diefogging  Systems  (based  on 
inspection),  104  Windshield  Wiping 
and  Washing  Systems  (based  on 
operation),  106  Brake  Hoses  (based  on 
visual  inspection  of  certification 
markings),  107  Reflecting  Surfaces 
(based  on  visual  inspection).  113  Hood 
Latch  Systems  (based  on  information  in 
owner's  manual  describing  operation  of 
secondary  latch  mechanism),  116  Brake 
Fluids  (based  on  visxial  inspection  of 
certification  markings  and  information 
in  owner's  manual  describing  fluids 
installed  at  factory).  119  New  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
Cars  (based  on  visual  inspection  of 
certification  markings).  124  Accelerator 
Control  Systems  (based  on  operation 
and  comparison  to  U.S.-certified 
vehicles),  201  Occupant  Protection  in 
Interior  hnpact  (based  on  test  data  and 
certification  of  vehicle  to  European 
standard),  202  Head  Restraints  (based 
on  test  data  and  certification  of  vehicle 
to  European  standard),  204  Steodng 
Control  Rearward  Displacement  (based 
on  test  film).  205  Glazing  Materials 
(based  on  visual  inspection  of 
certification  markings),  207  Seating 
Systems,  (based  on  test  results  and 
certification  of  vehicle  to  European 
standard),  209  Seat  belt  Assemblies 
(based  on  certification  markings).  211 
Wheel  Nuts,  Wheel  Discs  and  Hubcaps 
(based  on  visual  inspection).  214  Side 
Impact  Protection  (based  on  test  results), 
219  Windshield  Zone  Intrusion  (based 
on  engineerii^  evaluation  of  Stanxlard 
No.  208  compliance  test  film  and  test 
data),  and  302  Flammability  of  Interior 
Materials  (based  on  composhion  on 
upholstery). 


'  The  petitioner  also  conteiwis  that  the 
1995  Mercedes-Benz  Gelaendewagen 
300GE  (long  wheel  base  Type  463)  NffV 
is  capable  of  being  altered  to  comply 
with  the  following  standards,  in  the 
manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  speedometer/ 
odometer  calibrated  in  miles  per  hour. 

Standard  No.  105  Hydraulic  Brake 
Sy-stems:  placement  of  warning  label  en 
brake  fluid  reservoir  cap. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  EqLupment;  (a) 
installation  of  U.S. — model  sealed  beam 
headlamps;  (b)  installation  of  U.S. — 
model  side  marker  lamps  and  reflectors; 
(c)  installation  of  a  high  mounted  stop 
lamp.  The  petitioner  asserts  that  testing 
performed  on  the  taillamp  reveals  that 
it  complies  with  the  standard,  even 
though  it  lacks  a  DOT  ce.rtification 
marking,  and  that  all  other  lights  are 
DOT  certified. 

Standard  No.  Ill  Reaniew  Mirrors: 
inscriptions  of  the  required  warning 
statement  on  the  convex  snrface  of  the 
passenger  side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  erf  a  warning  buzzer  in  the 
steering  lock  electrical  circuit. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar. 

Standard  No.  118  Power -Operated 
Window  Systems;  rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the  front 
doors  are  open. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  Other  Than  Passenger 
Cars:  installation  of  a  tire  information 
placard.  The  petitioner  asserts  that  even 
though  the  tire  rims  lack  a  DOT 
certification  marking,  Lbey  comply  with 
the  standard,  based  rai  their 
manufacturer's  certification  that  they 
comply  with  the  German  T\jy 
regulations,  as  well  as  their  certification 
by  the  British  Standards  Association 
and  the  Rim  Association  of  Australia. 

Standard  No.  206  Door  Locks  and 
Door  Retention  Components: 
installation  of  interior  locking  buttons 
on  all  door  locks  and  modification  of 
rear  door  locks  to  disable  latch  release 
controls  when  locking  mechanism  is 
engaged. 

Standard  No.  206  Occupant  Crash 
Protection:  installatioc  of  a  complying 
driver's  side  air  bag  and  a  seat  belt 
warning  buzzer.  The  petitioner  asserts 
that  the  vehicle  conforms  to  the 
standard's  injury  criteria  at  the  front 
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passenger  position  based  on  a  test  report 
from  the  vehicle's  manufacturer. 

Standard  No.  210  Seat  Belt  Assembly 
Anchorages,  insertion  of  instnit  tions  on 
the  installation  and  use  of  child 
restraints  in  the  owner's  manual  for  the 
vehicle.  The  petitioner  asserts  that  the 
vehicle  is  certified  as  complying  with  a 
European  standard  that  contains  more 
severe  force  application  requirements 
than  those  of  this  standard. 

Standard  No.  212  Windshield 
Retention:  application  of  cement  to  the 
windshield's  edges. 

The  petitioner  provided  test  data 
indicating  that  the  vehicle  satisfied  the 
frontal  barrier  requirements  of  Standard 
No.  301  Fuel  System  Integrity.  The 
petitioner  also  supplied  data  on  a  rear 
barrier  crash  at  31  mph  with  crash 
forces  approximating  those  required  by 
the  standard.  The  data  revealed  that  fuel 
leaked  from  the  vent  during  the  rollover 
that  was  conducted  as  part  of  this  test. 
The  petitioner  installed  a  rollover  valve 
in  the  fuel  tank  hne  to  resolve  that 
problem.  The  petitioner  also  stated  that 
the  vehicle  should  comply  with  the 
lateral  impact  test  at  the  lower  speed  of 
20  mph  due  to  the  reinforcing  structure 
surrounding  the  fuel  tank  and  the 
placement  of  the  fuel  Imes  inside  the 
main  frame  of  the  vehicle. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  D(x;ket  Section.  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  busmess  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  will  be  published 
in  the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Authority:  49  US  C.  S  30141(a)(1)(B)  and 
(b)(1):  49CFR  593  «,  delegations  of  authority 
at  4')CFR  1  50  and  501  8. 
William  A.  Boehiy. 

Associate  Administrator  for  Enforcement. 
IFR  Doc  94-24297  Filed  9-30-94  8  45  am) 
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[Docket  No  94-82;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1989 
Audi  100  Passenger  Cars  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1989  Audi 
100  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Admini.stration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1989  Audi  100  that 
was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  llnit^ 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  November  2.  1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Set.tion, 
Room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street  SW..  Washington.  DC  20590. 
[Docket  hours  are  from  9:30  a.m.  to  4 
p.m.). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler.  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.SC.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
he  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 


NHTSA  pursuant  to  49  CFR  Part  592  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  f)ersons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conmients  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

I.K.  Motors.  Inc.  of  Kingsville. 
Maryland  (").K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1989  Audi  100 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  J.K.  believes  is 
substantially  similar  is  the  1989  Audi 
100  that  was  manufactured  for 
importation  into,  and  sale  in.  the  United 
States  and  certified  by  its  manufacturer 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U. S.  certified  1989  ' 
Audi  100  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U. S.  certified  1989  Audi  100,  as 
originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-US.  certified  1989  Audi  100  is 
identical  to  its  U.S.  certified  counterpart 
with  respect  to  compliance  wriih 
Standards  Nos.  102  Transmission  Shift 
Lever  Sequence.  •   *   *.  103  Defrosting 
aod  Defrosting  Systems.  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydraulic  Brake  Systems.  106  Brake 
Hoses.  107  Reflecting  Surfaces,  109  New 
Pneumatic  Tires.  113  Hood  Latch 
Systems.  1 16  Brake  Fluid.  124 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  interior  Impact. 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Reaward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies.  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention.  214  Side  Door  Strength,  216 
Roof  Crush  Resistance,  219  Windshield 
Zone  Intrusion.  301  Fuel  System 


Integrity,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
syTnbol  on  the  brake  failure  indicator 
lamp;  (b)  recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devicfs  and  Associated  Equipment:  (a) 
installation  of  U.S. -model  headlamp 
assemblies;  (b)  installation  of  U.S- 
model  taillamp  lenses  which 
incorporate  rear  sidemarkers;  (c) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placeu-d. 

Standard  No.  Ill  Rearview Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S. -model 
component. 

Standard  No.  114  Theft  Protection- 
installation  of  a  key  microswitch  ana  a 
warning  buzzer  in  the  steering  lock 
assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seat  belt 
latch. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1989  Audi  100  must  be  reinforced  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  Fart  581. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  wall  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 


Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issue  on:  September  26, 1994. 
WUlian  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[PR  Doc.  94-24298  Filed  9-30-94;  8:45  am] 

BILUNG  CODE  4910-S9-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review. 

September  27,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  95-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearemce  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0028. 

Form  Number:  IRS  Forms  940  and  940- 
PR. 

Type  of  Review:  Revision. 

Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return 
(940)  Flanilla  Para  La  Declaracion 
Anual  Del  Patrono-La  Contribucion 
Para  El  Desempleo  (FUTA)  (940-PR) 

Description:  Internal  Revenue  Code 
(IRC)  section  3301  imposes  a  tax  on 
employers  based  on  the  first  $7,000  of 
taxable  annual  wages  paid  to  each 
employee.  IRS  uses  the  information 
reported  on  Forms  940  and  940-PR 
(Puerto  Rico)  to  ensure  that  employers 
have  reported  and  figured  the  correct 
FUTA  wages  and  tax. 

Respondents:  Individuals  or 
households,  Farms,  Businesses  or 
other  for-profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.332.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Form  940 

Form  940-PR 

Leaming 

18  min  

12  min. 

about  the 

law  or  ttie 

fomi. 

Preparing 

36  min  

24  min. 

and  send- 

ing the 

form  to  the 

IRS. 

Record- 
keeping. 


Form  940 


12  hr.,  26  min 


Form  940-PR 


12  hr..  12 
min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 

Recordkeeping  Burden:  17.529,302 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[PR  Doc.  94-24370  Filed  9-30-94;  8:45  am) 

BILUNG  CODE  4830-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

September  23,  1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0092. 

Fonn  Number:  ATF  Form  5100.31 
(1648/1649/1650). 

Type  of  Re\iew:  Extension. 

Title:  Application  for  Certification/ 
Exemption  of  Label/Bottle  Approval 
Under  the  Federal  Alcohol 
Administration  Act. 

Description:  The  Federal  Alcohol 
Administration  Act  regulates  the 
labeling  of  alcoholic  beverages  and 
designates  the  Treasury  Department  to 
oversee  compliance  with  regulations. 
This  form  is  completed  by  the 
regulated  industi^'  and  submitted  to 
Treasury  as  an  application  to  label 
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their  products.  Treasury  oversees 
label  application  to  prvvunt  consumer 
deception  and  to  deter  falsincation  of 
unfair  advertising  prac  ticps  on 
alcoholic  beverag»?s. 

Hfspondents:  Business*!!,  or  othor  for- 
profit.  Small  businesses  or 
organizations. 

Estimattid  Mumber  of  Rfspondt-nts: 
6.060. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
27,300  hours. 

Clearance  Officer:  Rob»;rt  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  3200. 
650  Massachusetts  Avenue  NW.. 
Washuigton.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-7.140,  Office  of  Management  and 
Budget.  Room  10226.  New  Executive 
Office  Building.  Washington,  IX: 
20503. 

Lois  K.  HoUiuid. 

Dtffjartmnntal  Reports.  Miinogt-munt  Officer. 

|FR  Doc.  94-24369  FiM  9- .30-94;  8  45  am] 

BILLIMO  COM  4t10-J1-^ 


Office  of  the  Secretary 

List  of  Countries  Requiring 
Cooperation  With  an  International 
Boycott 

In  order  to  comply  with  the  mandate 
c.f  section  999(a)(3)  of  the  hiternal 
Revi-nue  Code  of  1986.  the  Department 
of  the  Treasury  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
international  boycott  (within  the 
meaning  of  8et:tion  999(b)(3)  of  the 
Internal  Revenue  Code  of  1986). 

On  the  basis  of  the  h»«>t  informntiun 
currently  available  to  the  Department  of 
the  Treasury-,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  international 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Internal  Revenue  Code 
of  1986) 

Bahrain 

Iraq 

lordaii 

Kuwait 

Lebanon 

Libya 

Oman 

Cjatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Republic  of 


Dated;  September  27. 1994. 

Norman  Richter. 

Acting  International  Tax  Counsel  for  Tax 
Policy 

|FR  Doc   94-24352  FiM  ^30-94;  8  45  am) 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comment  With 
Respect  To  the  Annual  National  Trade 
Estimate  Report  on  Fore*gn  Trade 
Barriers 

AGENCY:  Office  of  the  United  States 
Tradi;  Representative. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  303  of  the 
Trade  and  Tariff  Act  of  1984.  as 
amended.  USTR  is  rcquireJ  to  publish 
annually  the  National  Trade  Estimate 
Report  on  Foreign  Trade  Barriers  (NTE). 
With  this  notice,  the  Trade  Polic>'  Staff 
Committee  (TPSC)  is  requesting 
interested  parties  to  assist  It  in 
identifying  significant  barriers  to  U.S. 
exports  of  goods,  services  and  overseas 
dire<;t  investment  for  inclusion  in  the 
NTE.  Particularly  important  are 
impediments  materially  affecting  the 
actual  and  potential  financial 
performance  of  an  industry  sector.  The 
TPSC  invifus  written  conanents  which 
provide  views  relevant  to  the  issues  to 
be  examined  in  preparing  the  NTE. 
DATES:  Public  comments  are  due  at 
I  '.S TR  not  later  than  noon  on  November 
1, 1094. 

ADDRESSES:  Carolyn  Frank.  Trade  Policy 
Staff  Committee.  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street  N\V..  Room  501.  Washington,  DC 
20506. 

FOR  FURTHER  tNFORMATJON  CONTACT: 

John  Panulas,  Assistant  Director  for 
Pohcy  Coordination.  Office  of  the 
United  States  Trade  Representative, 
(202) 395-9599. 

SUPPt-EMENTARV  INFORMATION: 
Submissions  should  contain 
descriptions  of  any  or  all  of  the 
following  nine  categories  of  foreign 
trade  barriers: 

(1)  import  policies  (e.g.,  tariffs  and 
other  import  rJiarges.  quantitative 
restrictions,  import  licensing,  and 
customs  bamers); 

(2)  standards,  testing,  labeling,  and 
certification  (including  unnecessarily 
restrictive  application  of  phytosanitary 
standards,  refusal  to  accept  U.S. 
manufacturers'  self-certification  of 
confonnance  to  foreign  product 
standards,  and  environmental 
restrictions); 


(3)  discriminatory  go. t,rnment 
procurement  practices  (e.g.,  "biiy 
national"  policies  and  closed  bidding); 

(4)  export  subsidies  (e.g.,  export 
financing  on  preferential  terms  and 
agricultural  export  subsidies  that 
displace  U.S.  exports  in  third  country 
markets); 

(5)  lack  of  intellectual  property 
protection  (e.g..  inadequate  patent, 
copyright,  and  trademark  regimes); 

(6)  scr\'ices  barriers  (e.g.,  limits  on  the 
range  of  fmancial  services  offered  by 
foreign  financial  institutions,  regulation 
of  international  data  flows,  restricti  -ns 
on  the  use  of  data  processing,  and 
quotas  on  imports  of  foreign  films); 

(7)  investment  barriers  (e.g., 
limitations  on  foreign  equity 
participation  and  on  access  to  foreign 
government-funded  R&D  consortia,  local 
content,  technology  transfer  and  export 
requirements,  and  restrictions  on 
repatriation  of  earnings,  capital,  fees 
and  royalties); 

(8)  anticompetitive  practices  tolerated 
by  foreign  governments  (including 
anticompetitive  activities  of  both  state- 
owfaed  and  private  firms  which  apply  to 
services  or  to  goods  and  which  restrict 
the  sale  of  U.S.  produc-ts  to  any  firm,  not 
just  to  the  foreign  firms  that  perpetuate 
the  practices);  and 

(9)  other  barriers  (i.e..  barriers  that 
encompass  more  than  one  category 
listed  above  or  that  affect  a  single 
setlor). 

In  comparison  with  last  year's  report, 
this  year  we  are  adding  a  new  category, 
anti-competitive  practices,  to  the  NTE. 
In  addition,  the  standards  category  vdll 
now  cncompa.ss  restrictive  foreign 
environmental  practices,  and  the 
investment  category  will  cover 
restrictions  on  U.S.  access  to  foreign 
government-funded  research  and 
development  (R&D)  consortia. 

Submissions  should  contain  estir  i  jtes 
of  the  potential  increase  in  exports  that 
would  resuh  from  the  removal  of  the 
barrier,  as  well  as  a  clear  discussion  of 
the  method(s)  by  which  the  estimates 
were  computed.  Estimates  should  fall 
within  the  following  value  ranges:  less 
than  $5  million;  $5  to  $28  million;  $25 
million  to  $50  million;  $50  million  to 
$100  million;  $100  million  to  5500 
million;  or  over  $500  million. 

Please  note  that  interested  parties 
discussing  barriers  in  more  than  one 
country  should  provide  a  separate 
submission  for  each  country. 

Written  Comments 

All  written  comments  should  be 
addressed  to:  Carolyn  FYank.  Trade 
Policy  Staff  Committee.  Office  of  the 
United  States  Trade  Representative.  600 


17th  Street  NW.,  Room  501, 
Washington.  DC  20506. 

All  suumissions  must  be  in  English 
and  should  conform  to  the  infortnation 
requirements  of  15  CFR  2007. 

A  party  must  provide  ten  copies  of  its 
submission  which  must  be  received  at 
USTR  no  later  than  noon  on  November 
1.  1994.  If  the  submission  contains 
business  confidential  information,  ten 
copies  of  a  non-confidential  version 
must  also  be  submitted.  A  justification 
as  to  why  the  information  contained  in 
the  submission  should  be  treated 


confidentially  must  be  included  in  the 
submission.  In  addition,  any 
submissions  containing  business 
confidential  information  must  be  clearly 
marked  "confidential"  at  the  top  and 
bottom  of  the  cover  page  (or  letter)  and 
of  each  succeeding  page  of  the 
submission.  The  version  that  does  not 
contain  confidential  information  should 
also  be  clearly  marked,  at  the  top  and 
bottom  of  each  page,  "public  version"  or 
"non-confidential." 

Written  comments  submitted  in 
connection  with  this  request,  except  for 


information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7.  will  be  available  for  pubhc 
inspection  shortly  after  the  filing 
deadline.  Inspection  is  by  appointment 
only  with  the  staff  of  the  USTR  Public 
Reading  Room  and  can  be  arranged  bv 
calling  (202)  295-6186. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc.  94-24363  Filed  9-30-94;  8:45  am) 

BILLING  CODE  3190-01-M 
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Sunshine  Act  Mectinns 


This  section  ol  the  FEDERAL  REGISTER 
contains  notices  of  meetings  poWished  undei 
ttie  "GovernnDent  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552tXe)(3) 


COMMOOfTY  CnCDfT  CORPORATION 

TIME  AND  DATE:  2  00  p  ni     (Vtul^T  11, 

1994 

PLACE:  Room  104-A  Administration 

Buildir.t;  U  S.  Department  of 

AKruniii;./!'.  Washington.  DC. 

STATUS:  Oprn 

MATTERS  TO  CE  CONSJDEREO: 

1   .Sp»H  lal  Open  Mwting  of  March  22. 

Z.  Mnmnrandum  re:  I'pdate  of  Ominiodity 
Credit  Corporation  (CCC)-Owned  In.entor>- 

3.  Mcmorundiiin  re  Conuno<lity  Credit 
(xirporation't  (CXX.!!)  Financial  Condition 
KriMjrt. 

4   MemorHndiim  re:  CommiMJily  Crrdil 
Corjioralions  ({;(X:'s)  Annual  Kin.ini  iul 
.Siateinen(  and  Related  Activities. 

.S  Ouckul  CZ-l«>la.  Revision  fi  xf  Hulicies 
for  Colleition.  Soltlemenl.  and  Ad)ustrnent  of 
r*rtain  Claim*  By  or  .^galnst  ihc  Cominodtty 
Oedil  Corporation. 

6.  Memorandum  re  Revised  Availability  of 
Commoditv  Oedit  Corporation  SIcm  ks  for 
Donation  Ovorseas  Under  Sc«  tion  4U.(b)  of 
the  Agriculfunil  Act  of  1949,  as  Aiii.-iidi-d,  for 
Fis«al  Year  VMM 

7   Memorandum  re:  Availability  of 
fijnimoditv  Credit  Corporation  Stoi  ks  for 
Donation  U\erseus  I'lider  ivn  tion  41h(b)  of 
tfie  ARric  ultural  Act  of  1949.  as  Amended,  for 
Kisdil  Year  19<)5. 


rfuerdl  Ki-yiler 
Vol    59,  *»'o.   :  90 
Monday.  October  3,  1994 
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8  Resolution  re;  Docket  CZ-266. 
Resolution  No.  32.  Ratifiration  of 
Commodities  Available  for  Public  l.aw  480 
During  Fiscal  Year  1995. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
CXbtjrah  A   Dawson.  Sttretary. 
Commodity  Credit  Corporation.  Room 
3603  South  Building.  U.S.  Department 
of  Agriculture.  Post  Offico  Box  2415. 
Washington.  DC  20013:  telephone  (202) 
690-0490. 

Dated  .September  29,  1994. 
Deborah  \.  Dawson. 

St^rvtary-.  Commodity  CrrJil  Corporation. 
jFR  Do<    94-24545  Filed  9-29-94    3:23  pmj 
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U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TIME  AND  DATE:  10:00  am.  Wednesday. 

October  5.  1994. 

location:  Room  420.  East  West  Towers. 

4330  tast  West  Highway,  Bethesda, 

Maryland. 

STATUS:  f  )pen  to  the  Public. 

MATTER  TO  BE  CONSIDERED: 

Voluntary  Slandard»/lnlemalional  Activitiek 

The  slaff  will  brief  the  Commission  on 
voluntary  standards  and  international 
M  tiviiies. 

For  a  recxjfded  message  containing  the 
latest  agenda  Information,  call  (301) 
504-0709 


CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dujin.  Office  of 
the  SjH:retary.  4330  East  West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  September  29,  1994 
Sadye  E.  Dunn, 
S('<:rftnrv 

jFR  Dor.  94-24544  Filed  9-29-94;  3:18     n) 
BILLMO  COOC  63M-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  September  26 
1994.  59  FR  49103. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  September  28.  1994,  10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
D(K.ket  NumtxTs  have  been  added  on 
the  Agenda  scheduled  for  September  28 
1994: 

Item  No.  Docket  .\o  .  and  Company 

CJ^G-\U     RP94-67-000,  pf  al.  Southern 

Natural  Gas  Company 
r~\Cr-\2     RP94-1 50-000.  eto/.ANK 

Pipeline  (ximpanv 
(  :AG-34     TM94-4^32-000  and  001 . 

Colorado  Interstate  Cas  Company 
Lob  D.  Cashell. 
Srcretarw 

jFR  IkH    94-J442b  Filed  9-28-94;  4:47  pni| 
BILLIMG  COOE  S717-01-M 
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Part  II 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  314 

Abbreviated  New  Drug  Application 
Regulations;  Patent  and  Exctusivity 
Provisions;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  314 
[Docket  No  85N-0214] 
RIN  09O&-AB63 

Abbreviated  New  Drug  Application 
Regulations;  Patent  and  Exclusivity 
Provisions 

AGENCY:  Food  and  Drug  Administration. 

HHS 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing 
regulations  on  certain  requirements 
governing  the  submission,  review,  and 
approval  of  abbreviated  new  drug 
applications  (ANDA's).  Specifically, 
these  new  regulations  pertain  to  patent 
issues,  certification  and  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  by  ANDA 
applicants,  effective  date  of  approval  of 
an  application  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act),  and 
new  drug  product  exclusivity.  These 
regulations  are  intended  to  complete 
FD.-Vs  implementation  of  Title  I  of  the 
Drug  Price  Competition  and  Patent 
Term  Restoration  Act  of  1984 
EFFECTIVE  DATE:  November  2,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  M.  Sheehan,  Center  for  Drug 
Evaluation  and  Research  (HFD-600). 
Food  and  Drug  Administration,  7500 
Standish  Pi  .  Ri»ckville.  MD  20855.  301- 
594-0340. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  24.  1984.  the  Drug 
Price  Competition  and  Patent  Term 
R.-storition  Act  of  1984  (Pub  L  98-417) 
(the  1984  amendments)  was  enacted 
The  law  consisted  of  two  different  titles 
Title  1  authorized  the  approval  of 
duplicate  versions  of  approved  drug 
products  (other  than  those  reviewed  and 
approved  under  section  507  of  the  act 
(21  use.  357))  under  an  ANDA 
(  '     f  Title  II  authorized  the 

(  i  of  patent  terms  for  approved 

new  drug  products  (including 
antibiotics  and  biological  drug 
products),  some  medical  devices,  food 
additives,  and  color  additives.  Congress 
intended  these  provisions  to  provide  a 
careful  balance  between  promoting 
competition  among  brand-name  and 
duplicate  or  "generic"  drugs  and 
encouraging  research  and  innovation 

Title  I  also  amended  section  505  of 
the  act  (21  US  C.  355)  by  requiring  all 


New  Drug  Application  (NDA)  applicants 
and  holders  to  provide  certain  patent 
information,  requiring  ANDA  appHcants 
to  certify  as  to  the  status  of  f)atents 
claiming  the  drug  product  they  intend 
to  copy,  providing  for  the  submission 
and  approval  of  applications  for  which 
the  investigations  relied  on  by  the 
applicant  to  satisfy  the  "full  reports"  of 
safety  and  effectiveness  requirements 
were  not  conducted  by  the  applicant  or 
for  which  the  applicant  had  not 
obtained  a  right  of  reference  or  use  from 
the  person  who  conducted  the 
investigations,  establishing  rules  for 
disclosure  of  safety  and  effectiveness 
data  submitted  as  part  of  an  NDA,  and 
providing  specific  time  periods  during 
which  an  NDA  or  an  ANDA  cannot  be 
submitted  or  approved.  The  1984 
amendments  also  required  FDA  to 
promulgate  new  regulations 
implementing  the  statute.  In  the  Federal 
Register  of  July  10.  1989  (54  FR  28872). 
FDA  published  a  proposed  rule  on  Title 

I.  In  the  Federal  Register  of  April  28, 
1992  (57  FR  17950),  FDA  published  a 
final  rule  on  some  aspects  of  Title  I, 
such  as  ANDA  content  and  format, 
approval  and  nonapproval  of  an 
application,  and  suitability  petitions.  In 
that  final  rule,  FDA  stated  that  it  was 
still  examining  issues  concerning 
patents  and  market  exclusivity,  and 
would  issue  a  final  rule  once  it  had 
completed  its  deliberations.  This 
document  now  finalizes  those 
provisions. 

In  the  Federal  Register  of  March  7. 
1988  (53  FR  7298),  FDA  published  a 
final  rule  implementing  Title  II.  That 
rule  is  codified  at  21  CFR  part  60 

II.  Highlights  of  the  Final  Rule 

A  Patent  Information.  Certification,  and 
Notice  of  Certification  to  Patent  0^^^ne^ 
and  Certain  Application  Holders 

The  statute  prohibits  the  agency  from 
making  effective  the  approval  of  an 
ANDA  or  an  application  described  by 
section  505(b)(2)  of  the  act  (referred  to 
as  a  505(b)(2)  application)  before  all 
relevant  product  and  use  patents  for  the 
listed  drug  (a  drug  product  listed  in  an 
approved  drug  product  list  published  by 
the  agency)  have  expired,  e.xcept  where 
the  generic  applicant  asserts  either  that 
its  product  will  not  infringe  the  patent 
or  that  the  patent  is  invalid.  In  the  latter 
case,  approval  of  the  ANDA  or  the 
505(b)(2)  application  may  not  be  made 
effective  until  the  patent  owner  and  the 
NDA  holder  have  been  notified  and 
have  had  an  opportunity  tolitigate  the 
issue  of  patent  infringement  or  validity 
To  facilitate  the  patent  protection 
provisions,  the  statute  requires  that 
applications  submitted  under  section 


505(b)  of  the  act  include  the  patent 
number  and  expiration  date  of  all 
relevant  patents  that  claim  the  drug 
(including  product  and  formulation 
patents)  in  the  application  or  use 
patents  that  claim  a  method  of  using  the 
drug.  The  agency  publishes  this  patent 
information  in  its  approved  drug 
product  list  ("Approved  Drug  Products 
With  Therapeutic  Equivalence 
Evaluations,"  also  known  as  the 
"Orange  Book")  for  each  listed  drug  for 
which  patent  information  has  been 
submitted. 

A  generic  drug  applicant  submitting 
an  ANDA  that  refers  to  a  listed  drug 
must  include  a  certification  as  to  the 
status  of  all  patents  applicable  to  the 
listed  drug.  Similarly,  an  applicant 
submitting  a  505(b)(2)  application  must 
make  certifications  with  respect  to 
patents  claiming  any  listed  drug  or 
claiming  a  use  for  such  listed  drug.  If  a 
generic  applicant  certifies  that  a 
relevant  patent  expires  on  a  specified 
date,  the  effective  date  of  approval  of 
the  ANDA  or  505(b)(2)  application  will 
be  delayed  until  the  expiration  of  the 
patent.  Thus,  for  example,  if  the  patent 
expired  on  January  1,  1995,  the  effective 
date  of  approval  of  the  ANDA  or 
505(b)(2)  application  would  be  January 
1,  1995.  The  agency  regards  drug 
products  with  delayed  effective  dates  as 
having  tentative  approvals;  it  does  not 
consider  the  approval  to  be  final  until 
the  effective  date  and  the  issuance  of  a 
final  approval  letter  (see  57  FR  17950  at 
17956).  When  a  generic  applicant 
certifies  that  any  product  or  use  patent 
is  invalid  or  will  not  be  infringed,  the 
applicant  must  give  notice  of  such 
certification  to  the  patent  owner  and 
appropriate  approved  application 
holder  for  the  listed  drug.  The  generic 
applicant  must  include  in  the  notice  the 
factual  and  legal  basis  for  the 
applicant's  opinion  that  the  patent  is 
invalid  or  will  not  be  infringed  Finally, 
a  patent  owner  has  45  days  from  receipt 
of  the  notice  of  certification  to  file  suit 
against  the  generic  applicant  to  defend 
the  patent.  If  the  patent  owTier  files  suit 
within  45  days,  the  effective  date  of 
approval  of  the  ANDA  or  505(b)(2) 
application  may  be  delayed  up  to  30 
months  pending  resolution  of  the 
lawsuit. 

The  final  rule  describes;  (1)  The 
requirements  for  the  submission  of 
patent  information  by  an  NDA  holder  or 
applicant,  (2)  the  patent  certification 
requirements  applicable  to  generic 
applicants,  and  (3)  the  content  of  a 
patent  certification  notice.  The  final  rule 
also  specifies:  (1)  When  and  to  whom 
the  notice  is  to  be  sent,  and  (2)  the  effect 
of  each  type  of  patent  certification  on 


the  effective  date  of  approval  of  an 
application  for  a  generic  drug  product. 

B.  Exclusivity 

Section  505(c)(3)(D)  and  (i)(4)(D)  of 
the  act  protects  certain  listed  drugs,  or 
certain  changes  in  listed  drugs,  from 
generic  copying  for  specified  periods  by 
placing  a  moratorium  on  the 
submission,  or  by  delaying  the  effective 
date  of  approval,  of  ANDA's  and 
505(b)(2)  applications  for  those  listed 
drugs.  These  so-called  "exclusivity 
provisions"  provide  the  following 
periods  of  protection  from  generic 
competition:  (1)  A  10-year  period  of 
exclusivity  for  new  chemical  entities 
approved  during  the  period  January  1, 
1982,  to  September  24,  1984.  the  date  of 
enactment  of  the  1984  amendments;  (2) 
a  5-year  period  of  exclusivity  for  new 
chemical  entities  approved  after 
September  24,  1984;  (3)  a  3-year  period 
of  exclusivity  for  drugs  that  are  not  new 
chemical  entities  approved  after 
September  24, 1984,  if  the  applicant 
submitted  an  application  containing 
reports  of  "new  clinical  investigations 
(other  than  bioavailability  studies) 
essential  to  approval  and  conducted  or 
sponsored  by  the  applicant";  (4)  a  3-year 
period  of  exclusivity  for  certain  changes 
made  after  September  24,  1984,  if  the 
applicant  submitted  a  supplement 
containing  reports  of  "new  clinical 
investigations  (other  than  bioavailability 
studies)  essential  to  approval  and 
conducted  or  sponsored  by  the  person 
submitting  the  application";  and  (5)  a  2- 
year  period  of  exclusivity  for  drugs  that 
are  not  new  chemical  entities,  or  for 
certain  changes  made  to  already 
approved  drug  products,  approved 
during  the  period  January  1, 1982,  to 
September  24,  1984. 

The  agency  is  codifying  the 
provisions  regarding  5-  and  3-year 
exclusivity;  FDA  is  not  codifying  the 
other  exclusivity  provision  because  they 
have  expired.  The  final  rule  also  defines 
certain  terms  used  in  the  regulations, 
and  clarifies  the  agency's  interpretation 
of  each  oi  ihe  provisions. 

III.  Comments  on  the  Proposed  Rule 

A.  Section  314.50 — Content  and  Format 
of  an  Application  (21  CFR  314.50) 

The  proposed  rule  contained  several 
additions  to  the  existing  requirements  in 
§  314.50.  The  proposed  additions 
focused  on  patent  information  and 
certifications  and  claimed  exclusivity. 
Under  proposed  §  314.50(i),  for 
example,  a  505(b)(2)  applicant  would  be 
required  to  include  in  its  application 
one  of  four  possible  certifications:  (1) 
That  patent  information  on  the  reference 
listed  drug  had  not  been  submitted  to 


FDA;  (2)  that  the  patent  had  expired;  (3) 
the  date  on  which  the  patent  will 
expire;  or  (4)  that  the  patent  was  invalid 
or  would  not  be  infringed  by  the 
manufacture,  use,  or  sale  of  the 
proposed  drug  product. 

1.  Two  comments  objected  to  the 
provision  regarding  use  patents  (patents 
that  claim  a  use  for  the  patented 
invention)  under  proposed  §314.50(1). 
The  comments  explained  that  the 
provision  would  permit  applicants  to 
decide  whether  a  use  would  infringe  a 
patent  and  whether  the  patent  owner 
should  be  notified.  Both  comments 
asked  FDA  to  require  applicants  to  send 
a  certification  of  invahdity  or 
noninfringement  to  all  patent  owners 
whose  patents  claim  the  active 
ingredient  involved  in  the  proposed 
drug  product.  One  comment  would  also 
revise  the  provision  to  withhold 
approval  of  an  application  if  the  patent 
owner  disagreed  with  the  patent 
certification  in  order  to  give  the  patent 
owner  an  opportunity  to  initiate  a 
lawsuit. 

The  regulation  corresponds  to  the 
statutory  language  at  section 
505(b)(2)(B)  of  the  act.  The  statute  does 
not  require  a  patent  certification  with 
respect  to  a  use  patent  if  the  applicant 
is  seeking  approval  for  a  drug  product 
that  does  not  claim  a  use  protected  by 
the  patent.  FDA  also  declines  to  revise 
the  provision  to  have  FDA  withhold 
approval  of  an  application  under  these 
circumstances.  "The  statute  provides 
express  and  specific  grounds  for 
delaying  an  effective  date  of  approval 
(see  section  505(c)(3)  of  the  act).  These 
do  not  include  any  express  authority  to 
delay  an  effective  date  of  approval  based 
on  an  inadequate  notice,  and  the  agency 
is  not  prepared  to  infer  such  authority. 
NDA  holders  are  advised,  however,  to 
notify  FDA  of  the  patented  uses  that 
appear  in  the  approved  labeling  for  their 
products;  this  will  enable  the  agency  to 
provide  some  guidance  to  applicants 
required  to  submit  either  a  patent 
certification  under  section  505(b)(2)(A) 
or  ())(2)(A)  of  the  act,  or  a  sfatom.ent 
under  section  505(b)(2)(B)  or 
(j)(2)(A)(viii)  of  the  act.  These  uses  will 
be  listed  in  the  Orange  Book. 

2.  One  comment  noted  that  "United 
States  Office  of  Patent  and  Trademark" 
in  proposed  §  314.50(i)(l)(i)  should  be 
"United  States  Patent  and  Trademark 
Office." 

FDA  agrees  and  has  revised  the 
provision  accordingly. 

3.  One  comment  asked  FDA  to  give 
examples  of  patent  certifications  under 
proposed  §  314.50(i)(l)(i)(A)(l)  to 
(i)(l)(i)(A)(3).  As  proposed,  these 
provisions  would  require  an  applicant 
to  certify  that:  (1)  No  patent  information 


had  been  s\ibmitted  to  FDA,  (2)  the 
patent  has  expired,  or  (3)  the  patent 
would  expire  on  a  specific  date. 

Generally,  most  applicants  making 
paragraph  I,  II,  or  III  patent  certifications 
simply  paraphrase  the  language  used  in 
§  314.50(i)(l)(i)(A)(I)  to  (i)(l)(i)(A)(3)  for 
each  patent. 

4.  The  agency,  on  its  own  initiative, 
has  amended  §  314.50(i)(l)(i)(A)  to 
replace  the  reference  to  a  patent  that 
claims  "the  drug  or  drugs"  with  a  patent 
that  claims  "a  drug  (the  drug  product  or 
drug  substance  that  is  a  component  of 
the  drug  product)."  The  agency  has 
made  this  amendment  to  clarify  the 
types  of  patents  for  which  a  certification 
should  be  made. 

5.  The  agency,  on  its  own  initiative, 
has  also  amended  §  314.50(i)(l)(i){A)(-}) 
and  §314.94(a)(12)(i)(A){4)  (21  CFR 
314.94(a)(12)(i)(A)(4))  to  include  a 
reference  to  unenforceable  patents.  As 
proposed,  these  provisions  would  have 
required  applicants  to  certify  that  a 
patent  is  invaUd  or  will  not  be  infringed 
by  the  manufacture,  use,  or  sale  of  the 
drug  product  that  is  the  subject  of  the 
application.  The  agency  has  revised 
these  certification  statements  to  clarify 
how  an  apphcant  challenging  a  patent 
as  unenforceable  should  word  its 
paragraph  IV  certification.  Although  the 
agency  realizes  that  courts  have,  in 
patent  cases,  distinguished  invalid 
patents  from  unenforceable  patents,  the 
only  court  addressing  theJssue  of 
unenforceable  patents  in  the  context  of 
tlie  provisions  of  section  505  of  the  act 
interpreted  the  phrase  "invalid  or  not 
infringed"  to  include  an  unenforceable 
patent.  (See  Merck  v.  Danbury 
Pharmacal.  Inc..  694  F.Supp.  1  (D.  Del. 
1988),  aff'd,  873  F.2d  1418  (Fed.  Cir. 
1989)  (applying  section  505(j)(4)(B)(iii) 
of  the  act).)  The  agency  agrees  with  the 
court's  construction  of  the  act.  The 
alternative  interpretation,  precluding 
applicants  challenging  patents  as 
unenforceable  from  filing  certifications 
under  paragraph  IV,  would  be  contrarv 
to  Congress'  obvious  intent  in  allowing 
patent  challenges  under  section  505  of 
the  act  and  would  lead  to  absurd  results 
Subsequent  to  the  Merck  decision,  the 
agency  has  accepted  paragraph  IV 
certifications  from  applicants 
challenging  patents  as  unenforceable. 

The  agency  has  also  made 
corresponding  changes  to  other 
provisions,  such  as  the  notice 
requirements  in  §§  314.52  and  314  95.  to 
include  certifications  for 
"unenforceable"  patents. 

6.  Two  comments  disagreed  with 
proposed  §  314.50(i)(l)(ii),  which  wouhl 
require  an  applicant  to  state  that,  in  its 
opinion  and  to  the  best  of  its 
knowledge,  there  are  no  patents  that 
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claim  the  drug  or  drugs  on  which 
invostigations  that  the  applicant  relied 
upon  in  its  application  were  conducted 
or  that  claim  a  use  for  the  drug  or  drugs 
One  comment  said  applicants  should 
only  be  required  to  certify  that  there  are 
no  listed  patents.  The  other  comment 
suggested  doleting  th«  provision  and 
coinhining  this  patent  certification  with 
a  paragraph  I  (no  patent  infornialutn 
submitted)  certification. 

i  UA  believes  the  comments  have 
misconstrued  proposed  §  314.r<0(i)(l)(ii) 
The  pnivision  would  require  a  "no 
relevant  patents"  certification  if.  "in  the 
opinion  of  the  applicant  and  to  the  best 
of  its  knowledge."  the.-e  are  no  patents 
described  in  the  pate:it  certification 
set.tion  (S314.50(i)(l)(il).  In  other 
words,  if  an  applicant  made  one  of  the 
four  patent  certifications  under 
§314  50(i)(t)(i).  the  applicant  would  not 
make  another  certification  under 
«j.ll4.50(i)(l)(ii). 

7  Que  comment  strongly  objected  to 
proposed  §  314.50(i)(4).  The  provision 
would  require  section  503(b)(2) 
applicants  whose  applications  were 
submitted  after  the  late  patent 
intormatiun  is  filed,  or  did  not  contain 
an  appropriate  patent  certification  at  the 
time  of  the  late  submission,  to  submit  a 
patent  certification  on  such  patents.  The 
conuncnt  explained  that  section 
5U.S(d)(6)  and  505(e)(4)  of  the  ad 
authorizes  the  agency,  after  providing 
an  opportunity  for  a  hearing,  to  refuse 
to  approve  an  application  or  to 
withdraw  approval  of  an  NI).^  for 
failure  to  provide  patent  inforiiiution 
Thus,  the  commeut  argued  that 
proposed  S  314.50(i)(4)  conforrvd  a 
benefit  on  NDA  applicants  by 
permitting  late  patent  infornitilion 
submissions  without  applying  the 
statutory  requirements  for  timely 
submission. 

The  agency  has  considered  this  and 
other  comments  which  suggfjst 
regulatory  approaches  for  handling 
patents  that  are  filed  outside  the 
statutory  time  limits.  Congress  clearly 
intended  to  enforce  timely  submission 
of  patent  information.  The  statute 
refiuircs  that  patent  infonnation  l>e 
submitted  with  the  application,  by 
amendment  prior  to  approval  of  the 
application,  or  within  30  days  after  the 
patent  issues.  (See  21  U.S  C.  355(b)(H 
and  (•  )(2)).  For  the  most  extreme 
example  of  untimely  patent  filing — 
when  a  pioneer  fails  to  file  required 
patent  information  within  30  days  of 
notice  from  the  agency — Congress  has 
provided  the  extreme  remedy  of 
withdrawal  of  approval  of  tlie  new  drug 
application.  (See  21  U.S.C.  355(c)(4)). 
(^ongrttss  did  not  directly  address  the 
question  of  patent  filings  that  occur 


roorf)  than  30  days  after  issuance  of  the 
patent  and  for  which  the  agency  does 
not  provide  notice  of  the  deficiency. 
The  agency  could  treat  these  filings  in 
a  number  of  ways.  The  agency  could 
refuse  to  publish  in  the  list  the  untimely 
patent  information.  This  approach  has 
been  rejected  because  it  would  provide 
no  notice  to  subsequent  505(b)(2)  or 
ANDA  applicants  that  a  patent  exists 
that  the  NDA  holder  believes  is 
applicable  to  the  pioneer  drug  product 
Absence  of  publication  could  lead  an 
applicant  to  submit  a  505(b)(2) 
application  or  an  ANDA  that  it  would 
not  have  submitted  had  the  patent  been 
listed  As  a  result,  the  applicant  and  the 
agency  may  expend  resources 
unnecessarily.  In  addition.  505(b)(2)  or 
ANDA  applicants  could  thereby  subjtK;t 
themselves  and  the  NDA  holder  to 
unnecessary  patent  litigation. 

Prior  to  puolication  of  the  proposed 
rule,  the  agency  was  a&ked  to  consider 
regulatory  language  designed  to  allow  a 
pioneer  holder  to  update,  at  any  time, 
its  patent  information.  This  approach 
has  been  rejected  because  it  would 
allow  for  manipulation  of  the  patent 
filing  system  by  the  holder  of  the  NDA 
and  could  result  in  delays  in  approval 
of  otherwise  approvable  ANDA"s.  For 
example,  if  patents  could  be  filed  at  any 
time  after  issuance,  tlie  holder  of  the 
NDA  could  dolay  the  filing  of  a  patent, 
and  subsequent  publication,  until 
within  30  months  prior  to  the  expiration 
of  the  latest -expiring  patent.  Fven  if  the 
ANDA  appbcant  does  not  b«>lieve  the 
patent  is  applicable  to  the  pioneer  drug, 
it  will  then  be  required  either  to  file  a 
paragraph  III  certification  and  wait  until 
the  patent  expires,  or  to  file  a  paragraph 
IV  certification  and  therefore  initiate  the 
procedure  set  out  at  section  505(c)(3)(r) 
and  (j)(4)(B).  This  procedure  requires 
that  the  agency  wait  at  least  30  months, 
unless  a  shorter  or  longer  period  is 
judicially  ordered,  before  it  makes 
effective  approval  of  the  application. 
Even  if  the  NDA  holder  is  unsuccessful 
in  defending  the  late-filed  patent,  it  will 
have  extended  its  period  of  market 
monopoly  m  a  manner  inconsistent 
with  the  intent  of  Congress  when  it 
struck  the  balance  between  protecting 
the  patent  rights  of  innovators  and 
encouraging  prompt  and  efficient  entry 
of  generics  onto  the  market.  By 
requiring  timely  filing  of  patent 
information,  the  agency  hopes  to  permit 
judicial  resolution  of  patent  disputes 
without  unduly  extending  the 
innovator's  period  of  patent  protection 

The  approach  adopted  by  the  agency 
us  best  embodying  the  compromise 
adopted  by  Congress  requires  that  if  an 
NDA  applicant  submits  required  patent 
information  on  an  approved  dnig 


product  more  than  30  days  after 
issuance  of  the  patent.  FDA  wilt  publish 
the  untimely  information,  but  will  not 
require  ANDA  and  505(lj)(2)  applicants 
with  pending  applications  who  have 
previously  submitted  a  certification,  i.e. 
those  applicants  who  would  be 
prejudiced  by  the  late  submission,  to 
recertify  to  the  new  patent.  Only 
applicants  who  initially  submit  ANDA's 
or  505(b)(2)  applications  after  the 
submission  of  the  patent  information  or 
whose  pending  applications  do  not 
contain  a  valid  certification  at  the  time 
of  submission  would  be  required  to 
submit  a  certification  as  to  that  patent. 
(See§S314.50(i)(4)and 
314  94(a){12)(vi).)  While  this  could 
result  in  two  categories  of  ANDA's  for 
a  pioneer  drug,  those  without 
certifications  for  the  late-filed  patent 
and  those  with  certifications  for  that 
patent,  this  approach  is  the  best  means 
for  discouraging  manipulation  of  the 
patent  filing  scheme  and  providing 
optimum  notice  of  apphcable  patents. 
Disputes  over  patent  issues  arising  from 
this  approach  will  be  rvsolved  by 
Federal  rxjurts. 

It  is  the  agency's  opinion  that  this 
remedy  may  also  prove  suitable  in 
certain  instances  when  an  NDA  holder 
fails  to  respond  to  an  agency  request  for 
patent  information  within  the  statutory 
30-day  period.  It  is  a  less  severe 
sanction  than  withdrawing  the  approval 
of  the  NDA.  but  nonetheless  effectuates 
congressional  intent  to  encourage  timely 
filing  and  protect  patent  rights. 

8.  One  comment  asked  FDA  to  clarify 
supplemental  patent  certifications 
under  proposed  §  314.50(i)(6){i).  The 
comment  noted  that  the  provision 
would  have  applicants  submit  new 
patent  certifications  if  a  patent  were 
found  valid  and  infringed,  but  does  not 
instruct  applicants  what  to  do  if  a  patent 
is  found  to  be  infringed,  but  also 
invalid. 

FDA  has  revised  §§  314.50(i)(6)(i)  and 
314.94(a)(12)(vii)(A)  to  state  that  an 
applicant  does  not  have  to  provide  an 
amended  patent  certification  if  n  court 
finds  a  patent  to  be  invalid  an  i 
infringed.  FDA  recognizes  that  courts 
have  the  discretion  to  focus  on  patent 
infringement  issues  and  not  decide 
patent  validity.  However,  court 
decisions  have  also  recognized  the 
desirability  of  a  court  ruling  on  patent 
infringement  even  if  the  patent  is  held 
invalid.  (See.  e.g..  Medtronic.  Inc.  v. 
Cardiac  Pacemakers.  Inr  .  721  F.2d 
15C.3  at  1583  (Fed.  Cir.  198.1).)  ("Though 
an  invalid  claim  cannot  give  rise  to 
liability  for  infringement,  whether  it  is 
infringed  is  an  entirely  separate 
question  capable  of  determination 
without  regard  to  its  valii'ity.  B«H:ause 


both  validity  and  infringement  involve 
construction  of  a  claim,  and  because  the 
construction  must  be  the  same  in 
determining  both,  it  is  desirable  to 
decide  both  questions  at  the  same 
time.")  Moreover,  in  such  instances,  the 
Supreme  Court  has  indicated  that  "of 
the  two  questions,  validity  has  the 
greater  public  importance."  (See 
Sinclair  &■  Carroll  Co.  v.  Interchemical 
Corp.,  325  U.S.  327,  330  (1945).) 
Consequently,  if  a  court  finds  a  patent 
to  be  invalid  and  infringed.  FDA  will 
attach  more  importance  to  the  finding  of 
invalidity,  and  will  not  require  an 
amended  patent  certification  even  if  the 
patent  is  also  found  to  be  infringed. 

9.  The  agency,  on  its  own  initiative, 
has  also  revised  §  314.50(i)(6)(i!) 
regarding  patent  certifications  when  a 
patent  is  removed  from  the  list  of 
patents  for  any  reason  other  than  a 
declaration  of  invalidity.  Section 
314.50(i)(6)(ii),  as  proposed,  would  have 
required  an  applicant  to  certify  that 
there  are  no  patents  that  claim  the  drug 
or,  if  other  relevant  patents  claim  the 
drug,  to  submit  a  request  to  withdraw 
the  paragraph  IV  (patent  is  invalid, 
unenforceable,  or  will  not  be  infringed) 
certification.  FDA  has  revised  this 
section  so  that  an  applicant  must  certify 
that  there  are  no  patents  that  claim  the 
drug  or,  if  other  relevant  patents  claim 
the  drug,  to  provide  an  appropriate 
patent  certification. 

10.  On  its  own  initiative,  the  agency 
has  also  revised  §  314.50(i)(6)(iii)(6) 
(now  renumbered  as 
§314.50(i)(6)(iii)(B)).  As  proposed,  this 
provision  would  not  require  an 
applicant  to  amend  a  patent  certification 
"when  information  on  an  otherwise 
applicable  patent  is  submitted  after  the 
505(b)(2)  application  is  approved, 
whether  or  not  the  approval  of  the 
abbreviated  application  is  effective." 
Becauj^e  an  approval  with  a  delayed 
effective  date  is  tentative  and  is  not  final 
(see  57  FR  17950  at  17956).  the  agency 
has  revised  §  314.50(i)(6){iii)(B)  to 
require  section  505(b)(2)  applicants  to 
amend  their  patent  certifications  until 
the  effective  date  of  approval. 

11.  FDA  received  five  comments  on 
proposed  §  314.50(j)  and  the  applicant's 
obligations  when  claiming  marketing 
exclusivity  for  a  product.  One  comment 
would  change  proposed  §  314.50(j)  to 
have  an  applicant  submit  exclusivity 
information  "with"  its  application 
rather  than  "to"  its  application. 

FD.A  agrees,  in  part,  with  the 
comment.  In  general,  applicants  should 
submit  exclusivity  information  with 
their  NDA's.  If  the  NDA  has  been 
submitted,  but  has  not  been  approved, 
the  applicant  should  submit  exclusivity 
information  as  an  amendment. 


12.  One  comment  would  revise 
proposed  §  314.50(j)(3)  to  have  an 
applicant  state  that,  "to  the  best  of  its 
knowledge  or  belief,  a  drug  has  not  been 
approved."  The  comment  said  proposed 
§  314.50(j)(3)  would  require  applicants 
to  "prove  a  negative"  because  they 
would  have  to  show  that  "no  drug  has 
previously  been  approved  under  section 
505(b)  of  the  act  containing  any  active 
moiety  in  the  drug  for  which  the 
applicant  is  seeking  approval." 

.    FDA  agrees  and  has  amended  the  rule 
accordingly. 

13.  Proposed  §314.50(j)(4)(i) 
contained  a  typographical  error.  As 
originally  drafted,  the  provision 
interpreted  "new  clinical 
investigations"  as  a  certification  that,  to 
the  best  of  the  applicant's  knowledge, 
the  clinical  investigations  included  in 
the  application  "meet  the  definitions  of 
'new'  and  'clinical  investigations'  set 
forth  in  §  314.108(a)."  Proposed  section 
314.108(a),  however,  only  defined  "new 
clinical  investigation."  The  agency  has 
corrected  §  314.50(j)(4)(i)  to  refer  to 
"new  clinical  investigation."  The 
agency  has  also  replaced  the  reference 
to  "the  clinical  investigations"  with 
"each  of  the  clinical  investigations." 
This  change  is  intended  to  clarify  that 
tach  clinical  investigation,  as  opposed 
to  some  clinical  investigations,  must 
meet  the  definition  of  a  "new  clinical 
investigation"  in  §  314.108.  The  agency 
has  also  madea  minor  grammatical 
change  to  §  314.50(j)(4)  to  simplify  its 
sentence  structure. 

14.  Proposed  §314.50(j](4)(ii) 
interpreted  the  phrase  "essential  to 
approval"  as: 

A  list  of  all  published  studies  or  publicly 
available  reports  of  clinical  investigations 
known  to  the  applicant  through  a  literature 
search  that  are  relevant  to  the  conditions  for 
which  the  applicant  is  seeking  approval,  a 
{ertiflcation  that  the  applicant  iias 
thoroughly  searched  the  scientific  literature 
and,  to  the  best  of  the  applicant's  knowledge, 
the  list  is  complete  and  accurate  and,  ir.  the 
applicant's  opinion,  such  published  studies 
or  publicly  available  reports  do  not  provide 
a  sufficient  basis  for  the  approval  of  the 
conditions  for  which  the  applicant  is  seeking 
approval  without  reference  to  the  new 
clinical  investigation(s)  in  the  application, 
and  an  explanation  as  to  why  the  studies  or 
reports  are  insufficient. 

Three  comments  would  revise  proposed 
§  314.50{j)(4)(ii)  to  have  FDA  declare 
whether  a  study  is  "essential  to 
approval"  before  the  applicant  begins 
the  study  or  at  the  applicant's  request. 
Another  comment  would  consider  the 
agency's  rejection  of  a  suitability 
petition  or  ANDA  as  conclusive 
evidence  that  studies  are  "essential  to 
approval." 


As  stated  elsewhere  in  this  final  rule, 
determining  whether  a  study  is  essential 
for  approval  before  a  firm  submits  an 
application  or  even  begins  the  study  is 
not  always  feasible.  Research  goals  and 
objectives  often  change  during  clinical 
investigations.  Moreover,  as  stated  in 
the  preamble  to  the  proposed  rule,  one 
cannot  determine  what  studies  w  ill  be 
essential  to  approval  of  an  application 
by  a  review  of  protocols  without 
knowing  what  drugs  have  been 
approved  and  what  is  in  the  published 
literature  at  the  time  the  application  is 
approved.  If  published  reports  of 
investigations,  other  than  those 
conducted  or  sponsored  by  the 
applicant,  are  sufficient  to  approve  a 
drug  product,  no  additional  studies 
would  be  essential  to  approval  of  that 
drug  product  as  of  the  date  of  approval, 
a.id  no  exclusivity  would  be  granted 
(see  54  FR  28872  at  28900  and  28901). 
Thus,  it  is  far  more  practical  for  FDA  to 
decide  whether  a  study  is  essential  for 
approval  at  the  time  the  apphcation  is 
approved.  FDA  also  believes  that,  if  a 
pivotal  study  that  could  form  the  basis 
for  approval  were  published  by 
someone  other  than  the  applicant  after 
submission  but  before  approval  of  the 
application,  there  would  be  no 
exclusivity. 

The  agency  also  declines  to  treat  its 
rejection  of  a  suitability  petition  or 
ANDA  as  conclusive  evidence  that 
studies  are  "essential  to  approval."  FD.^ 
may  refuse  to  approve  a  suitability 
petition  or  ANDA  for  a  variety  of 
reasons.  For  example,  under  21  CFR 
314.93(e)(l)(ii).  the  agency  may  not 
approve  a  suitability  petition  that  seeks 
to  change  an  active  ingredient  if  the 
dnig  product  that  is  the  subject  of  the 
petition  is  not  a  combination  drug. 
Under  21  CFR  314.127(a),  the  agency 
may  refuse  to  approve  an  ANDA  if  the 
methods  used  in,  or  the  facilities  and 
controls  used  for,  the  manufacture, 
processing,  and  packing  of  the  drug 
product  are  inadequate  to  ensure  and 
preserve  its  identity,  strength,  quality, 
and  purity-  Thus,  the  agency's  refusal  to 
approve  a  suitability  petition  or  ANDA 
does  not  necessarily  mean  that  studies 
conducted  or  sponsored  by  the 
applicant  are  "essential  to  approval." 

15.  One  comment  also  interpreted  tht» 
terms  "scientific  Uterature"  in  proposed 
§  314.50(j)(4)(ii)  as  literature  existing  at 
the  time  the  application  was  submitted 

FDA  agrees  that  §  314.50{j)(4)(ii)  onl\ 
requires  applicants  to  provide  a  list  of 
all  published  studies  or  publicly 
available  reports  of  clinical 
investigations  known  to  the  applicai;t  at 
the  time  the  applicant  submits  the 
application. 
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B.  Section  314.52— Notice  of 
Certification  of  Invalidity  or 
Noninfringement  of  a  Patent 

Proposed  S  314.52  described  the 
prtxress  whereby  an  applicant  would 
provide  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent.  Proposed  §  314.52(a)  would  have 
required  applicants  to  provide  notice  to 
each  patent  owner  that  is  the  subject  of 
the  certification  and  the  bolder  of  the 
approved  application.  Proposed 
§3 14.52(b)  instructed  applicants  to 
provide  notice  after  receipt  of  a  letter 
from  FDA  stating  that  the  application 
has  been  filed.  Proposed  §314.52(c)(fi) 
spe<:ined  the  content  of  a  notice, 
including  a  "detailed  statement  of  the 
factual  and  legal  basis  of  the  applicant's 
opinion  that  the  patent  is  not  valid  or 
will  not  be  infringed."  Proposed 
§  314.52(d)  would  have  required  an 
applicant  who  amended  its  application 
to  contain  a  patent  certification  to 
provide  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent  Proposed  §  314.52(e)  would  have 
required  applicants  to  document  receipt 
of  notice. 

16.  FDA  received  two  comments  on 
pniposed  §  314.52(a).  One  comment 
agreed  with  the  provision,  but  stated 
that  notice  to  the  holder  of  the  approved 
application  should  bo  considered  only 
as  informational  "with  no  legal 
ramifications  since  the  NDA  holder  has 
no  patent  rights  by  reason  of  its  NDA." 
(Emphasis  added  in  original.) 

The  legal  ramifications  undtir  patent 
law.  if  any.  of  this  notice  of  certification 
of  invalidity  or  noninfringement  of  a 
patent  are  l)eyond  the  scope  of  this 
rulemaking. 

17.  One  comment  objected  to 
proposed  §  314.52(a)(3).  The  comment 
explained  that  the  provision  would 
permit  an  applicant  whose  application 
did  not  cover  any  use  claimed  in  a 
patent  to  refrain  from  making  any  patent 
certifications  or  providing  any  notice. 
The  comment  would  require  all 
applicants  to  provide  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent  to  all  patent 
owners  whose  patents  claim  the  active 
ingredient  that  is  the  subject  of  the 
application. 

Under  section  505(b)(2)(A)  of  the  Act. 
an  application  must  contain  a 
certification  with  respect  to  each  patent 
which  claims  the  listed  drug  or  which 
claims  a  use  for  such  listed  drug  for 
which  the  505(b)(2)  applicant  is  seeking 
approval.  One  of  these  patent 
certifications  is  that  the  patent  is  invalid 
or  will  not  be  infringed  by  the 
manufacture,  use.  or  sale  of  the  new 
drug  for  which  the  application  is 


submitted.  (See  section  505(b)(2)(A)(iv) 
of  the  Act).  If  an  applicant  makes  a 
"paragraph  IV"  certification,  it  must 
give  notice  to  the  patent  owner  and  the 
NDA  holder.  (See  section  505(b)(3)(A)  of 
the  Act.)  If.  however,  the  applicant  is 
not  seeking  approval  for  a  use  that  is 
covered  by  a  use  patent,  the  statute  docs 
not  require  a  "paragraph  IV" 
certification  or  notice  to  that  patent 
owner  and  NDA  holder.  (See  section 
505(b)(2)(B)  and  (b)(2)(A)  of  the  Act) 

Thus,  §  314.52(a)  is  consistent  with 
the  statute,  and  FDA  declines  to  revise 
it  as  suggested  by  the  comment. 

18.  FDA  received  three  comments  on 
proposed  §  314.52(c)  regarding  the 
content  of  a  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent.  Two  comments  favored 
extremely  detailed  statements  of  the 
factual  and  legal  basis  of  the  applicant's 
opinion  that  the  patent  is  not  valid  or 
will  not  be  infringed.  These  comments 
would  require  the  applicant  to  list  all 
components  used  in  the  proposed  drug 
product,  the  proportions  of  each 
component,  and  list  all  grounds 
supporting  its  opinion  that  the  patent  is 
invalid  or  will  not  be  infringed.  One 
comment  opposed  disclosure  of  the 
proposed  drug  product's  formulation 
and  also  objected  to  the  use  of  a 
"designated  intermediary"  in  proposed 
§314.52(c)(6)(iii). 

In  general,  the  statute  requires  a 
notice  of  certification  of  invalidity  or 
noninfringement  of  a  patent  to  state  that 
an  application  has  been  submitted  and 
to  include  "a  detailed  statement  of  the 
factual  and  legal  basis  of  the  applicant's 
opinion  that  the  patent  is  not  valid  or 
will  not  be  infringed."  (See  section 
505(b)(3)(B)  and  355(j)(2)(B)(ii).)  The 
proposed  rule  listed  the  type  of 
information  FDA  considered  necessary 
to  enable  patent  owners  to  decide 
whether  to  <uc  for  patent  infi-ingement. 
The  list  at  pioposed  §§  314.52(c)  and 
314.95(c)  generated  substantial  debate, 
as  reflected  in  the  comments,  as  to  the 
details  to  be  included  in  a  notice.  The 
agency  is  neither  prepared  nor  required 
to  become  involved  in  issues  concerning 
sufficiency  of  notice  for  purposes  of 
enforcing  patent  law.  Therefore,  FDA 
has  revised  both  §§  314.52(c)  and 
314.95(c)  so  that  the  detailed  statement 
of  the  factual  and  legal  basis  behind  the 
applicant's  opinion  that  the  patent  is 
invalid,  unenforceable,  or  will  not  be 
infringed  must  include:  (l)  For  each 
claim  of  the  patent  alleged  not  to  be 
infringed,  a  full  and  detailed 
explanation  why  the  claim  is  not 
infringed;  and  (2)  for  each  claim  of  a 
patent  alleged  to  be  invalid  or 
unenforceable,  a  full  and  detailed 
explanation  of  the  grounds  supporting 


the  allegation.  These  provisions,  as 
revised,  paraphrase  the  statutory 
language.  The  sufficiency  of  the  notice, 
for  purposes  of  patent  enforcement,  is 
an  issue  to  be  resolved  by  the  applicant 
and  the  patent  owner  or  the  holder  of 
the  approved  application. 

The  agencv  has  also  revised 
§§  314.52(c)('6)  and  314.95(c)(6)  by 
removing  paragraphs  (c)(6)(iii)  entirely. 
FDA  is  making  this  change  due  to  the 
numbers  of  comments  that  objected  to 
the  use  of  a  "designated  intermediary" 
and  the  "referee"  concept  in  proposed 
§§314.52  and  314.95. 

19.  One  comment  would  amend 
proposed  §  314.52(o)  pertaining  to 
documentation  of  receipt  of  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent.  The 
comment  would  include  a  signed 
receipt  or  delivery'  manifest  as 
documentation  of  notice. 

Section  314.52(e)  clearly  states  that 
documentation  of  notice  may  be  a  copy 
of  the  return  receipt  or  "other  similar 
evidence  of  the  date  the  notification  was 
received."  The  provision  also  states  that 
FDA  will  accept  as  adequate 
documentation  of  the  date  of  receipt  a 
return  receipt  or  "a  letter 
acknowledging  receipt  by  the  person 
provided  the  notice."  Thus.  §  314.52(e) 
does  not  limit  an  applicant  to  a 
particular  form  of  documentation  of 
notice.  Applicants  are  required, 
however,  to  obtain  agreement  from  FDA 
in  advance  if  they  intend  to  use  a  form 
of  documentation  other  than  return 
receipt. 

20.  The  agency  has  also  revised 
§  314.52(fl  to  state  that  the  45-day 
period  provided  for  in  section 
505(c)(3)(C)  of  the  Act  will  begin  on  the 
day  following  the  date  of  receipt  of  the 
notice  by  the  patent  owner  or  its 
representative  and  by  the  approved 
application  holder.  "The  rea.sons  for  this 
change  are  described  in  comment  62 
below. 

The  agency,  on  its  own  initiative,  has 
also  revised  §  314.52(f)  to  state  that  the 
agency  may  begin  the  45-day  period  on 
a  later  date  if  the  applicant  has  amended 
its  application  to  state  that  a  later  date 
should  be  used.  This  could  occur,  for 
example,  where  the  applicant  has 
amended  its  notice  to  the  patent  owTier 
to  provide  more  information  regarding 
the  applicant's  notice  of  invalidity  or 
noninfringement.  This  revision  is  also 
consistent  with  the  corresponding 
provision  for  ANDA's. 

C.  Section  314.53 — Submission  of 
Patent  Information 

Proposed  §  314.53  contained  general 
requirements  for  the  submission  of 
patent  information  by  NDA  applicants 


and  NDA  holders.  For  example, 
proposed  §  314.53(b)  would  have 
required  an  NDA  applicant  to  submit 
information  on  each  patent  that  claims 
the  drug  or  drug  product  for  which  the 
applicant  is  seeking  approval  or  a 
method  of  using  the  drug  that  is  the 
subject  of  the  NDA  or  amendment  or 
supplement  and  with  respect  to  which 
a  claim  of  patent  infringement  could 
reasonably  be  asserted  if  a  f)erson  not 
licensed  by  the  owner  of  the  patent 
engaged  in  the  manufacture,  use.  or  sale 
of  the  drug  product.  Proposed 
§  314.53(c)  described  general  reporting 
requirements,  such  as  information  on 
the  type  of  patent  and  the  name  of  the 
patent  owner,  and  also  required 
applicants  to  submit  "certifications" 
with  respect  to  formulation  or 
composition  patents  (proposed 
§  314.53(c)(2))  and  method  of  use 
patents  (proposed  §  314.53(c)(3j). 

21.  One  comment  addressed  patent 
information  and  amendments  of  patent 
information  under  proposed 
§§  314.50(h)  and  314.53.  These 
provisions  would  require  each 
appUcation  under  section  505(b)  of  the 
act  to  contain  specific  information  about 
each  patent  that  claimed  the  drug 
product  or  a  method  of  using  the  drug 
product.  The  provisions  also  would 
require  apphcants  to  amend  patent 
information  or  patent  certifications  and 
would  permit  the  agency  to  disclose 
patent  information.  The  comment  said 
FDA  should  only  pubUsh  patent 
information  filed  by  NDA  applicants  at 
the  time  FDA  approves  the  NDA. 

A  drug  product  does  not  necessarily 
have  a  patent  by  the  time  FDA  approves 
the  NDA.  The  statute  expressly 
recognizes  that  a  patent  might  issue 
after  NDA  approval,  and,  under  such 
circumstances,  instructs  the  NDA  holder 
to  file  patent  information  within  30  days 
of  the  patent's  issue  date.  Once  FDA 
receives  this  information,  the  agency  is 
obliged  to  publish  it  (see  section 
505(c)(2)  of  the  act).  Patent  information 
might  also  change  after  NDA  approval. 
For  example,  the  patent  term  restoration 
provisions  at  35  U.S.C.  156  give  patent 
holders  the  opportunity  to  extend  patent 
terms.  The  extended  patent  term  may  be 
as  long  as  5  years.  However,  patent 
owners  cannot  apply  for  patent  term 
extension  until  FDA  approves  the 
product  for  marketing  (see  35  U.S.C. 
156(d)(1)).  Thus,  patent  term  restoration 
(also  known  as  "patent  term  extension") 
always  occurs  after  NDA  approval,  and 
patent  owners  who  obtain  such 
extensions  usually  notify  FDA  of  the 
new  patent  expiration  date.  The  new 
expiration  date  will  be  important  to 
ANDA  apphcants  because  section 
505(j)(2)(A)(vii)  of  the  act  requires 


ANDA  applicants  to  submit  patent 
certifications.  Consequently,  FDA  does 
not  accept  the  comment's  suggestion. 

22.  One  comment  would  amend 
proposed  §  314.53  to  establish  a 
mechanism  "for  review  of  submitted 
patent  information  to  determine,  at  least 
on  a  very  general  basis,  applicability  to 
the  particular  NDA  in  question." 

FDA  declines  to  adopt  the  comment. 
As  stated  elsewhere  in  this  final  rule, 
FDA  does  not  have  the  expertise  to 
review  patent  information.  The  agency 
believes  that  its  scarce  resources  would 
be  better  utilized  in  reviewing 
applications  rather  than  reviewing 
patent  claims. 

23.  FDA,  on  its  own  initiative,  has 
amended  §  314.53(b)  by  replacing  the 
phrase,  "such  patents  consist  of  drug 
(ingredient)  patents"  with  "such  patents 
consist  of  drug  substance  (ingredient) 
patents."  The  final  rule  also  replaces  the 
phrase  "For  patents  that  claim  a  drug  or 
drug  product"  with  "For  patents  that  * 
claim  a  drug  substance  or  drug 
product."  These  changes  are  intended  to 
clarify  the  type  of  patents  involved. 

24.  One  comment  would  amend 
proposed  §  314.53(b)  by  requiring  an 
applicant  to  declare  that  it  holds  each 
patent  or  is  the  exclusive  licensee  of  the 
patent  owner  or  is  authorized  to  submit 
patent  information  on  behalf  of  the 
patent  owner.  The  comment  would  also 
prohibit  an  applicant  from  submitting 
patent  information  and  would  prohibit 
the  agency  from  hsting  any  patent 
information  if  the  applicant  did  not 
make  any  of  these  declarations. 

The  agency  declines  to  amend  the 
provision.  Under  §  314.53(c),  the 
applicant  must  provide  the  name  of  the 
patent  owner  or,  if  the  patent  owner  or 
applicant  does  not  reside  or  have  a 
place  of  business  within  the  United 
States,  the  name  of  an  agent  or 
representative  who  resides  or  maintains 
a  place  of  business  within  the  United 
States  and  is  authorized  to  receive 
notice  of  patent  certification.  Requiring 
an  apphcant  to  declare  that  it  is  Uie 
patent  owner  or  exclusive  licensee  or  is 
authorized  to  submit  patent  information 
would  go  beyond  the  statutory  language 
at  section  505(b)(1)  of  the  act  and  would 
not  serve  any  statutory  purpose. 

FDA  also  declines  to  amend  the  rule 
to  prohibit  the  applicant  from 
submitting  patent  information  or  to 
prohibit  the  agency  from  listing  patent 
information  without  a  declaration  of 
ownership  or  Ucense.  Such  an 
amendment  would  be  contrary  to 
section  505(b)(1)  of  the  act  and  may 
result  in  less  published  patent 
information,  thereby  causing  applicants 
to  question  the  accuracy  and  validity  of 
any  patent  information  listed  by  FDA. 


25.  FDA  received  two  comments  that 
objected  to  proposed  §  314.53(b)  and  (c) 
regarding  the  submission  of  patent 
information  by  NDA  apphcants.  Both 
comments  claimed  that  the  1984 
amendments  only  require  NDA 
applicants  to  provide  patent  numbers 
andpatent  expiration  dates. 

FDA  disagrees  with  the  comments. 
Section  505(b)(1)  of  the  act  requires  an 
apphcant  to  file  "the  patent  number  and 
the  expiration  date  of  any  patent  which 
claims  the  drug  for  which  the  apphcant 
submitted  the  apphcation  •  •  *  and 
with  respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  not  Ucensed  by  the 
owner  engaged  in  the  manufacture,  use. 
or  sale  of  the  drug."  The  requirement  in 
§  314.53fb)  and  (c)  that  apphcants 
provide  information  on  the  tv^je  of 
patent  and  the  name  of  the  patent  owner 
or  authorized  representative  is 
consistent  with  the  purpose  of  section 
505(b)(1)  of  the  act. 

26.  One  comment  objected  to 
proposed  §  314.53(c)(2)  and  (c)(3). 
Proposed  §  314.53(c)(2)  would  have 
required  an  apphcant  to  provide  a 
patent  certification  for  each  formulation 
or  composition  patent  in  addition  to 
certain,  general  patent  information. 
Proposed  §  314.53(c)(3)  would  have 
required  apphcants  to  provide  similar 
certifications  for  method  of  use  patents. 
The  comment  said  that  a  patent  may 
contain  formulation,  composition,  and 
method  of  use  claims.  The  comment 
suggested  deleting  the  proposed  rule's 
classification  of  patents  and  replacing  ii 
with  a  general  certification  that  the 
patents  Usted  by  the  apphcant  contain 
claims  with  respect  to  which  the 
apphcant  could  reasonably  assert  a 
claim  of  infringement  against  a  person 
engaged  in  the  unlicensed  manufacture, 
use,  or  sale  of  the  drug  for  which  the 
apphcation  was  submitted. 

FDA  acknowledges  that  a  patent  may 
contain  a  variety  of  claims,  and  has 
revised  proposed  §  314.53(c)(2)  by 
creating  a  single  certification  statement. 
The  new  certification  statement  would 
have  an  apphcant  state  that,  "The 
undersigned  declares  that  Patent  No. 

covers  the  formulation, 

composition,  and/or  method  of  use  of 
Iname  of  drug  product).  This  product  is 
[currently  approved  under  section  505 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act)  (or)  (the  subject  of  this  application 
for  which  approval  is  being  sought): 

."  However,  because 

section  505(b)(1)  of  the  act  specifically 
requires  apphcants  to  "file  with  the 
apphcation  the  patent  number  and  the 
expiration  date  of  any  patent  which 
claims  the  drug  for  whidi  the  applicant 
submitted  the  application  or  which 
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claims  a  method  of  using  such  drug." 
and  because  FDA  lacks  patent  law 
expertise,  the  agency  strongly 
encourages  applicants  to  identify,  to  the 
best  of  their  ability,  the  type  of  patent 
covering  the  drug  or  drug  product.  This 
information  will  help  FDA  determine 
which  claims  cover  the  drug  or  drug 
product  and  which  claims  cover  a 
method  of  use. 

27.  One  comment  said  FDA  should 
not  list  formulation  patents.  Proposed 
§  314.53(c)(2)  would  require  applicants 
under  section  505(b)  of  the  act  to 
provide  information  on  formulation  or 
composition  patents,  and  FDA  would 
publish  this  information  under 

§  314.53(e).  The  comment  said  this 
would  increase  the  number  of  generic 
drug  applications  by  avoiding  difficult 
questions  of  exclusivity  for  "patentably 
distinct  formulations"  and  noted  that 
patent  owners  can  always  resort  to 
patent  law  to  halt  {>ossible  patent 
infringement. 

FDA  disagrees  with  the  comment.  The 
statute  expressly  requires  applicants  to 
file  "the  patent  number  and  the 
expiration  date  of  any  patent  which 
claims  the  drug  for  which  the  applicant 
submitted  the  application  *   *   •" 
(section  505(b)(1)  of  the  act)  Thus,  if  the 
formulation  patent  claimed  the  drug 
product  in  the  application,  the  applicant 
must  nie  information  on  that  patent 

28.  One  comment  would  revise 
proposed  §  314.53(c)(2)(i),  {c)(3)(i).  and 
(c)(4)  to  refer  to  a  "declaration"  rather 
than  "certification  "  The  comment 
explained  that  the  1984  amendments 
used  the  word  "certification"  with 
respect  to  patent  information  to  be 
submitted  by  applicants  under  section 
505(b)(2)(A)  and  (j)(2)(A)(vii)  of  the  act. 
so  use  of  the  word  "certification"  in 
proposed  §  314  S3(c)  would  be 
confusing 

The  agency  agrees  and  has  revised 
these  and  other  sections  of  the  rule 
accordingly 

29  One  comment  would  delete 
proposed  §  314  53(c)(2)(ii)  and  (c)(3)(ii) 
The  comment  said  that  the  provision  for 
the'  tit  information  at 

prof  .  would  ensure  that 

patent  information  is  correct 

The  provisions  cited  by  the  comment 
serve  different  purposes  As  revised. 
§  314  53(c)(2)(ii)  requires  an  applicant  to 
provide  patent  information  about  a 
product  within  30  days  after  the  date  of 
approval;  these  provisions  contemplate 
the  possibility  that  the  patents 
pertaining  to  a  product's  formulation, 
composition,  and  uses  may  change 
between  the  time  the  application  is 
initially  submitted  and  the  time  the 
application  is  approved  (see  54  FR 
28872  at  28909)  Ahhough  §  314  53(f) 


enables  any  person  to  dispute  the 
accuracy  or  relevance  of  the  patent 
information  submitted  to  FDA,  it  is  the 
responsibility  of  the  applicant,  not  the 
general  public  or  the  applicant's 
competitors,  to  ensure  that  the 
information  provided  by  the  applicant  is 
accurate.  These  provisions  for  amending 
patent  information  are  necessary  for 
maintaining  an  accurate  list  of  patent 
information  and  useful  for  applicants 
who  must  comply  with  the  patent 
certification  requirements.  Therefore. 
FDA  declines  to  adopt  the  comment. 

30.  FDA  received  two  comments  on 
proposed  §  314.53(c)(4)  (now 
renumbered  as  §  314.53(c)(3)),  which 
would  enable  an  applicant  to  claim  that 
there  are  no  relevant  patents  that  claim 
the  drug  product  or  a  method  of  using 
the  drug  product.  One  comment 
supported  the  provision;  the  other 
recommended  deleting  it  entirely, 
stating  that  the  only  party  that  would  be 
Ynjured  by  the  failure  to  list  a  patent  is 
the  NDA  applicant. 

FDA  declines  to  delete  the  provision 
as  suggested.  The  agency  disagrees  with 
the  assertion  that  the  NDA  applicant 
would  be  the  only  party  injured  by  the 
failure  to  list  a  patent.  The  patent  holder 
may  be  a  person  other  than  the  NDA 
applicant  and  may  be  injured  if  the 
patented  invention  is  made,  sold,  or 
used  without  the  patent  owner's 
knowledge  or  consent.  Failure  to  list  a 
patent  may  also  result  in  injury  to  other 
applicants  who  devote  resources 
towards  submitting  applications  for 
duplicate  products  witiiout  realizing 
that  those  products  may  be  covered  by 
the  patent 

31  FDA.  on  its  own  initiative,  has 
reorganized  §314  53(d)  to  clarify  further 
when  and  where  patent  information 
should  be  submitted.  As  revised. 

§  314.53(d)(1)  pertains  to  patent 
information  requirements  for  original 
applications.  New  §  314.53(d)(2). 
formerly  §  314.53(d)(2)(ii),  applies  to 
patent  information  requirements  for 
supplements,  and  a  new  §  314.53(d)(3), 
formerly  §  314  53(d)(2)(i),  applies  to 
patent  information  submitted  after  an 
application  has  been  approved.  The 
agency  has  renumbered  the  remaining 
paragraphs  accordingly. 

32  Proposed  §314  53(d)  instructed 
applicants  when  and  where  to  submit 
patent  information  in  an  original 
application  and  in  a  supplement  and 
would  require  an  applicant  to  provide 
patent  information  within  30  days  if  a 
patent  issues  for  a  drug,  drug  product, 
or  method  of  use  after  the  application 
had  been  approved.  Three  comments 
asked  FDA  to  extend  the  30-day  period 
in  proposed  §  314  53(d)  to  60  days 


FDA  declines  to  accept  the  comment. 
The  30-day  period  is  consistent  with 
section  505(c)(2)  of  the  act  and  permits 
the  agency  to  include  the  latest  patent 
information  in  supplements  to  the 
Orange  Book.  If  FDA  provided  for  a 
longer  time  period,  the  Orange  Book  and 
its  supplements  might  be  less  likely  to 
contain  current  patent  information  for 
each  product,  and  potential  applicants 
might  be  misled  by  outdated  patent 
information.  FDA  has,  on  its  own 
initiative,  clarified  §  314.53(d)(1)  and 
(d)(3)  to  mention  the  30-day  deadline. 

33.  Proposed  §314. 53(d)(2)(ii)  (now 
renumbered  as  §  314.53(d)(2))  would 
require  an  applicant  to  submit  patent 
information  for  a  patent  that  claims  the 
drug,  drug  product,  or  a  method  of  using 
the  product  if  the  applicant  sought 
approval  of  certain,  listed  changes 
through  a  supplemental  application. 
One  comment  would  revise  proposed 
§  314.53(d)(2)(ii)  to  require  an  applicant 
to  provide  a  patent  declaration  for  each 
supplement.  The  comment  explained 
that  this  would  "eliminate  the  risk  that 
the  four  types  of  supplements  described 
in  the  proposal  do  not  comprise  the 
entire  universe  of  supplements  that  may 
affect  the  patent  information  filed  with 
the  FDA."  The  comment  would  also 
require  an  NDA  applicant  to  submit 
information  on  patents  that  claim  the 
formulation  or  composition  each  time 
the  NDA  applicant  submits  a 
supplement  to  revise  the  formulation  or 
composition. 

FDA  disagrees  with  the  comment. 
Section  505(b)(1)  of  the  act  requires  an 
applicant  to  submit  information  on  each 
patent  that  claims  the  drug  or  a  method 
of  using  a  drug  product  for  which  a 
claim  of  patent  infringement  could 
reasonably  be  asserted  if  a  person  not 
licensed  by  the  owner  engaged  in  the 
manufacture,  use,  or  sale  of  the  drug. 
The  supplements  listed  in  new 
§  314  53(d)(2)(i)— supplements  to 
change  a  formulation,  to  add  a  new 
indication  or  other  condition  of  use,  to 
change  the  strength,  or  to  make  any 
other  patented  change  regarding  the 
drug,  drug  product,  or  any  method  of 
use — are  those  that  concern  the  drug 
product  or  a  method  of  using  the  drug 
product.  Additionally,  new 
§314.53(d)(2)(i)(D)  provides  for  the 
submission  of  patent  information  for 
any  other  type  of  patented  change. 
Requiring  an  applicant  to  provide  patent 
information  for  all  supplements,  even  if 
the  supplement  did  not  involve  a 
change  to  the  drug  product  or  a  method 
of  using  the  product  (i.e.,  a  change  in 
the  site  of  manufacturing),  would 
increase  the  workload  on  applicants  and 
the  agency  without  a  significant  benefit. 


The  suggestion  that  FDA  require  an 
applicant  to  submit  information  on 
patents  that  claim  the  formulation  or 
composition  each  time  the  NDA 
applicant  submits  a  supplement  to 
revise  the  formulation  or  composition  is 
apparently  based  on  a  misreading  of 
proposed  §  314.53(d)(2)(ii)(A)  (now 
renumbered  as  §  314.53(d)(2)(i)(A)). 
This  section  already  requires  an 
applicant  to  provide  such  information. 
Thus,  the  comment's  suggestion  is 
unnecessary. 

34.  One  comment  would  revise 
proposed  §314. 53(d)(2)(ii)(D)  (now 
renumbered  as  §  314.53(d)(2)(i)(D))  to 
require  the  submission  of  patent 
information  if  the  applicant  submits  a 
supplement  to  make  any  other  patented 
change  "except  patented  manufacturing 
processes." 

The  suggested  revision  is  unnecessary 
because  §  314.53(b)  clearly  states  that, 
"Process  patents  are  not  covered  by 
[§314.53]  and  information  on  process 
patents  may  not  be  submitted  to  FDA." 

35.  One  comment  would  delete 
proposed  §314.53(d)(2)(v)  (now 
renumbered  as  §314.53(d)(2)(iv)),  which 
would  require  an  applicant  to  comply 
with  the  requirements  for  ainending 
formulation,  composition,  or  method  of 
use  patent  information.  The  comment 
said  applicants  are  already  required  to 
comply  with  such  requirements. 

FDA  disagrees  with  the  comment. 
Section  314.53(d)(2)(iv)  requires 
applicants  to  amend  the  patent 
information  to  account  for  changes 
proposed  in  supplemental  applications 
whereas  §  314.53(c)(2)(ii)  and  (d)(2)(ii) 
require  an  applicant  to  amend  patent 
information  when  there  have  been 
changes  in  status,  or  there  is  other  new  • 
information  regarding  the  relevant 
patents. 

36.  Proposed  §  314.53(d)(3)  (now 
n;numbered  as  §  314.53(d)(4))  would 
require  an  applicant  to  submit  two 
copies  of  each  submission  of  patent 
information.  One  copy  would  go  to  the 
archival  copy  of  the  application  and  the 
other  copv  would  go  to  the  chemistry, 
manu.f^cturing,  and  controls  section  of 
the  review  copy.  One  comment  would 
delete  the  phrase  "of  the  review  copy" 
from  proposed  §  314.53(d)(3)  on  the 
grounds  that  the  phrase  appeared  to  be 
a  typographical  error. 

FDA  believes'that  the  comment 
misreads  proposed  §  314.53(d)(3).  An 
applicant  is  required  to  submit  an 
archival  copy  and  a  review  copy  of  an 
application  consisting  of  several 
separately  bound  technical  sections. 
New  §  314.53(d)(4)  requires  an  applicant 
to  provide  two  copies  of  each 
submission  of  patent  information.  One 
copy  will  go  to  the  archival  copy  of  the 


NDA;  the  other  uill  go  to  the  chemistry, 
manufacturing,  and  controls  technical 
section  of  the  review  copy  of  the  NDA. 

37.  FDA,  on  its  ovm  initiative,  has 
amended  §  314.53(e)  regarding  public 
disclosure  of  patent  information.  As 
originally  proposed,  §  314.53(e)  stated 
that,  for  each  use  patent,  FDA  would 
publish  the  "approved  indications  or 
other  conditions  of  use  covered  bv  a 
patent  and  any  unapproved  indications 
or  condition  of  use  to  which  the 
applicant  certified."  The  agency  is 
deleting  the  reference  to  "any 
unapproved  indications  or  condition  of 
use"  to  be  consistent  with  the  patent 
information  requirements  in  §  314.53(c). 

38.  FDA  received  two  comments  on 
proposed  §  314.53(f)  regarding 
corrections  of  patent  information  errors. 
The  proposed  provision  would  require  a 
person  disputing  the  accuracy  or 
relevance  of  patent  information 
submitted  to  and  published  by  FDA  to 
first  notify  the  agency  in  writing  stating 
the  grounds  for  the  disagreement.  The 
agency  would  then  ask  the  NDA  holder 
to  confirm  whether  the  patent 
information  was  correct,  but  would  not 
change  the  patent  information  listed  in 
the  Orange  Book  unless  the  NDA  holder 
withdrew  or  amended  that  information. 
If  the  NDA  holder  did  not  change  the 
patent  information,  a  505(b)(2)  applicant 
or  ANDA  applicant  would  be  required 
to  make  a  certification  Tor  the  listed 
patent  despite  any  disagreement  as  to  its 
correctness. 

Both  comments  said  that  FDA  should 
ensure  that  patent  information 
submitted  to  the  agency  is  complete  and 
applies  to  a  particular  NDA.  One 
comment  would  also  amend  the  rule  to 
have  FDA  confirm,  upon  request  from 
any  person,  the  accuracy  or  relevance  of 
the  patent  information  submitted  to  the 
agency.  One  comment  said  the  agency 
should  not  provide  applicants  the 
grounds  for  a  disagreement  on  the 
accuracy  or  relevance  of  patent 
information. 

As  stated  elsewhere  in  this  rule,  FDA 
does  not  have  the  resources  or  the 
expertise  to  review  patent  information 
for  its  accuracy  and  relevance  to  an 
NDA.  Therefore,  the  agency  declines  the 
comment's  requests  to  ensure  that 
patent  information  is  complete  and 
relevant  to  an  NDA  and  to  confirm, 
upon  request,  the  validity  of  patent 
information  submitted  to  the  agency. 
The  agency  believes  that  the  declaration 
requirements  under  §  314.53(c),  as  well 
as  an  applicant's  potential  liability  if  it 
submits  an  untrue  statement  of  material 
fact,  will  help  ensure  that  accurate 
patent  information  is  submitted. 

FDA  also  declines  to  amend  the  rule 
to  prevent  the  agency  fi-om  providing 


applicants  the  grounds  for  a 
disagreement  on  the  accuracy  or 
relevance  of  patent  information.  Absent 
such  information,  a  patent  owner  will 
be  unable  to  evaluate  the  disagreement 
or  to  explain  whether  the  patent 
information  is  correct. 

39.  One  comment  noted  that  proposed 
§  314.53(f)  does  not  require  appUcants 
to  correct  patent  listings.  The  comment 
would  revise  the  provision  to  permit 
applicants  to  "make  otherwise  pertinent 
certifications  while  a  listing  dispute  is 
pending."  The  comment  would  also 
require  FDA  to  notify  the  NDA  holder 
of  the  disagreement  within  15  davs  of 
notification  and  require  patent  owners 
or  NDA  holders  to  respond  to  a 
disagreement  on  patent  information  or 
to  withdraw  or  amend  the  patent 
information  within  30  days.  The 
comment  would  then  require  FDA  to 
immediately  send  the  NDA  holder's 
response  to  the  party  that  began  the 
disagreement  and  inform  the  partv 
whether  the  patent  would  remain  listed. 

As  originally  proposed,  §  314.53(f) 
expressly  required  an  applicant  to  make 
"an  appropriate  certification  for  each 
listed  patent"  notwithstanding  anv 
disagreement  as  to  the  correctness  of  the 
listed  patent  information.  If.  as  FDA 
assumes,  the  proposed  reference  to 
"otherwise  pertinent  certifications" 
means  "appropriate  certifications,"  the 
proposal  is  unnecessary'.  If  the  proposed 
reference  is  to  negate  any  responsibility 
to  file  an  appropriate  certification  for  a 
patent  that  is  subject  to  a  dispute  over 
listing.  FDA  rejects  the  proposal.  Until 
the  dispute  is  resolved,  the  patent  is 
listed  within  the  meaning  of  the  act. 
FDA  also  declines  to  amend  the  rule  to 
impose  deadlines  for  resolving  patent 
disagreements.  The  agency  believes  that 
such  deadlines  would  be  impractical, 
considering  the  agency's  lack  of 
expertise  in  patent  matters  and  the 
volume  of  applications  FDA  receives, 
and  agency  resources  would  be  better 
spent  on  reviewing  applications  rather 
than  exchanging  disputed  patent 
information  among  parties  as  proposed 
by  the  comment.  The  agency  also  notes 
that  it  has  not  had  any  significant 
problems  with  the  informal  procedures 
described  in  proposed  §  314.53(f]  as 
most  NDA  holders  have  amended  or 
corrected  their  patent  information  after 
FDA  has  informed  them  of  a  dispute. 

The  agency  has.  however,  revised 
§  314.53(fl  to  provide  a  new  address  for 
the  submission  of  written  statements 
disputing  the  relevance  or  accuracy  of 
patent  information.  Such  statements 
should  now  be  directed  to  the  Drug        ' 
Information  Services  Branch  in  the 
Division  of  Drug  Information  Resoun:;ej» 
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This  change  reflects  current  FT)A 
op4f  rations. 

D.  Section  314.54 — Procedure  for 
Submission  of  an  Application  Requiring 
Investigations  for  Approval  of  a  New 
Indication  for.  or  Other  Change  From,  a 
Listed  Drug 

Proposed  §314. 54(a)(l)(vii)  would 
require  an  applicant  seeking  approval  of 
a  drug  product  that  represents  a 
modiHcation  of  a  listed  drug,  to  provide 
certain  information  regarding  marketing 
exclusivity  if  the  applicant  believed  the 
modification  would  he  entitled  to  such 
exclusivity. 

The  agency  received  no  comments  on 
this  provision  and  has  finalized  it 
without  change. 

E.  Sectton  314  70-—Supplements  and 
Other  Changes  to  an  Approved 
Application 

Proposed  §  314  70(e)  (now 
renumbered  as  §  314.70(f))  would 
require  applicants  submitting  a 
supplement  to  an  approved  application 
to  pntvide  certain  marketing  exclusivity 
infomiation  if  the  applicant  intended  to 
seek  market  exclusivity 

The  agency  received  no  comments  on 
this  provision  and  has  finalized  it 
without  change. 

F.  Section  314  94— Content  and  Format 
of  un  Abbreviated  Application  (21  CFR 
314.94) 

Propoeed  §  314.94(a)(12)  cuntaine<i 
the  patent  certification  requirements  for 
ANDA's.  For  example,  under  proposed 
S314.94(a)(12)(i).  an  ANDA  applicant 
would  provide  a  patent  certification 
with  respect  to  each  patent  that  claims 
the  reference  listed  dniR  or  that  claims 
a  use  of  the  reference  listed  drug  for 
which  the  ANDA  applicant  is  seeking 
approval.  Proposed  4314.94(a)(12)(ii) 
would  permit  an  ANDA  applicant  to 
certify  that  there  are  no  relevant  patents 
that  claim  the  listed  dmg  or  a  method 
of  use  of  the  listed  drug.  Proposed 
$314.94(a)(12)(iii)  would  permit  an 
ANDA  applicant  to  state  that  the  use  for 
which  the  applicant  is  seeking  approval 
is  not  covered  by  a  patent  claiming  a  use 
for  the  listed  drug. 

40.  One  comment  claimed  that 
proposed  §314.94(a)(12)(i)(A)  was 
inconsistent  with  the  statute  becau.so  the 
statute  only  requires  ANDA  applicants 
to  make  certifications  for  bsted  patents 
rather  than  patents  issued  by  the  United 
States  Patent  and  Trademark  Office. 
Two  comments  added  that  the 
suggestion  regarding  patent  searches 
that  FDA  made  in  the  preamble  to  the 
propos<>d  rule  was  irrational  and  legally 
insupportable.  One  comfMiny.  however. 
agreed  that  ANDA  applicants  should 


submit  patent  certifications  with  resped 
to  all  patents,  including  those  that  had 
not  been  submitted  to  FDA  for  listing. 

The  rule  simply  paraphrases  the 
statutory  language  in  section 
505(i)(2)(A)(vii)  of  the  act.  The  rule  does 
not  require  ANDA  applicants  to  conduct 
patent  searches.  If  the  applicant  believes 
that  no  patent  exists,  the  applicant  is  to 
submit  a  patent  certification  under 
§314.g4(a)(12)(ii)  that  no  relevant 
patents  exist.  If  the  applicant  believes 
that  a  patent  exists  but  that  the  patent 
owner  has  not  filed  patent  information 
at  FDA.  the  ANDA  applicant  would 
certify  that,  "in  its  opinion  and  to  the 
best  of  its  knowledge,"  no  patent 
information  has  been  submitted  (i.e., 
make  a  paragraph  I  certification).  FDA. 
however,  believes  it  would  be  prudent 
for  applicants  to  conduct  patent 
searches  if  possible.  A  patent  search 
could  revcdl  the  existence  of  an 
unlisted,  but  valid,  patent  and  thus 
prevent  an  unnecessary  expenditure  of 
resources  by  applicants  and  FD.A  on  a 
product  that  might  not  be  marketable  A 
patent  search  might  also  enable  ANDA 
applicants  to  avoid  unnecessary  patent 
infringement  litigation. 

41.  One  comment  suggested  that  FDA 
publish  all  patent  information, 
including  descriptions  of  the  patents 
and  patent  numbers,  in  the  Orange 
Book. 

The  Orange  Book  already  contains  an 
addendum  listing  both  patent  and 
exclusivity  information  This  section 
provides  patent  numbers  and  patent 
expiration  dates  as  well  as  exclusivity 
codes  and  expiration  dates  In  addition, 
for  a  use  patent,  FDA  includes  in  the 
Orange  Book  a  code  identifying  the 
indication  covered  by  the  patent.  As  for 
patent  descriptions.  FDA  lacks  the 
expertise  to  review  and  summarize 
patents  and  individual  patent  claims 
and  does  not  believe  that  expanding  the 
Orange  Book  to  include  patent 
descriptions  would  be  an  efficient  u.se  of 
FDA  resources.  However,  persons  who 
wish  to  obtain  a  synopsis  of  a  particular 
patent  can  consult  the  Official  Gazette 
for  Patents,  which  is  published  by  the 
United  States  Patent  and  Trademark 
Office.  The  Official  Gazette  for  Patents 
contains  short  descriptions  of  patents 
and  i.s  publicly  available. 

42.  One  comment  asserted  that  FDA 
should  list  patents  that  claim  drug 
products  for  whicli  the  patent  owner  is 
not  seeking  or  has  not  obtained 
approval.  The  comment  explained  that 
the  statute  requires  NDA  holders  and 
applicants  to  submit  information  on 
"any  patent  which  claims  the  drug  for 
which  the  applicant  submitted  the 
application"  (section  505(b)(1)  of  the 
act).  The  comment,  citing  §  314.50(d)(1). 


claimed  that  "drug"  means  the  active 
ingredient  while  "drug  product" 
denotes  a  marketed  product  composed 
of  active  and  inactive  ingredients.  Thus, 
because  section  505(b)(1)  of  the  act  uses 
the  term  "drug."  the  comment 
continued,  any  patent  that  claims  the 
active  ingredient  is  a  patent  that  claims 
the  dmg  for  which  the  applicant 
submitted  the  application  and  should  be 
listed. 

FDA  disagrees  with  the  comment's 
interpretation  of  section  505(b)(1)  of  the 
act.  The  statutory  provision  states  that 
patent  information  is  to  be  filed  on 
patents  that  claim  the  drug  "for  which 
the  applicant  submitted  the 
application."  Similarly,  the  House 
Report  accompanying  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  indicates  that  the  patent 
information  to  be  filed  "includes  the 
patent  number  and  the  expiration  date 
of  any  patent  which  claims  the  drug  in 
the  NDA  or  which  claims  a  method  of 
using  such  drug  with  respect  to  which 
a  claim  of  patent  infringement  could 
reasonably  be  asserted  •   *   '."H.  Rept. 
857.  98th  Cong..  2d  sess.  31-32  (1984) 
(emphasis  added).  Thus,  both  the  statute 
and  its  legislative  history  reveal  that 
Congress  intended  the  term  "drug"  to 
mean  "drug  product"  rather  than 
"active  ingredient"  because  NDA"s  are 
granted  only  for  drug  products  and  not 
for  active  ingredients.  FDA's 
interpretation  of  this  provision  has  been 
upheld  by  a  United  States  magistrate  in 
Pfizer  V.  FDA.  No.  HM-88-1019.  slip 
op.  at  10-13  (D.  Md.  October  2,  1989) 
and  adopted  by  a  Federal  district  court 
(see  Pfizer,  Inc.  v.  Food  and  Drug 
Administration.  753  F.Supp.  171  (D. 
Md.  1990)). 

43.  Several  comments  sought 
clarification  regarding  the  interaction 
between  proposed 
§314.94(a)(12)(i)(A)(-;)and 
§314.94(a)(12)(v),  180-day  exclusivity 
periods  under  section  505(j)(4)(B)(iv)  of 
the  act,  and  licensees. 

Because  patent  licensees  are  subject  to 
180-day  exclusivity  that  has  been 
granted  to  another  applicant,  the  only 
instance  in  which  proposed 
§  314.94{a)(12)(v)  would  apply  would  be 
where  a  patent  licensee  would  st>ek  to 
have  an  effective  approval  of  its  ANDA 
or  505(b)(2)  application  within  45  days 
of  its  receipt  or  filing  (because  the 
patent  holder  has  45  days  to  file  a 
lawsuit  against  an  ANTD.A  applicant 
making  a  paragraph  IV  certification). 
Because  the  agency  does  not  anticipate 
approving  an  ANDA  or  505(b)(2) 
application  in  45  days,  FDA,  on  its  own 
initiative,  removed  the  provisions  in 
§314.94(a)(12)(v)  and  §314.107(b)(l)(iv) 
related  to  consent  by  a  patent  owner  to 


an  immediate  effective  date  of  approval 
for  a  licensee. 

44.  Two  comments  disagreed  with 
proposed  §  314.94{a)(12)(ii).  which 
would  require  ANDA  applicants  to 
certify  that  there  are  no  relevant  patents 
that  claim  the  listed  drug  referred  to  in 
the  ANDA.  One  comment  said  that 
ANDA  applicants  should  only  be 
required  to  certify  that  no  listed  patents 
claim  the  listed  drug  referred  to  in  the 
ANDA.  The  second  comment  suggested 
deleting  the  provision  and  revising 
proposed  §  314.94(a)(12)(i)(A)(  J)  so 
ANDA  applicants  would  certify  that  no 
patent  information  had  been  filed. 

FDA  declines  to  accept  the  comments. 
As  stated  in  the  preamble  to  the 
proposed  rule,  an  applicant  makes  a 
patent  certification  under 
§  314.94(a)(12)(ii)  if  "in  the  applicant's 
opinion  and  to  the  best  of  its 
knowledge,  no  relevant  patents  claim 
the  listed  drug  or  a  method  of  using  the 
listed  drug"  (54  FR  28872  at  28885).  The 
applicant  makes  the  patent  certifications 
under  §  314. 94(a)(12)(i)  when  it  is  aware 
of  or  believes  that  a  patent  covers  the 
listed  drug.  (Id.)  FDA  believes  that 
§314.94(a)(12)(ii)  will  enable  FDA  to 
ensure  that  each  applicant  has  complied 
with  the  patent  certification 
requirements. 

45.  One  comment  asked  FDA  to 
define  "relevant"  for  proposed 
§  314.94(a)(12)(ii).  The  word  "relevant" 
refers  to  those  patents  defined  by 
section  505(j)(2)(A)(vii)  of  the  act  for 
which  a  patent  certification  would  be 
required,  i.e  .  patents  that  claim  the 
listed  drug,  or  drug  substance 
component  thereof,  referred  to  in  the 
ANDA  or  that  claim  a  use  of  the  listed 
drug  or  drug  substance  for  which  the 
ANDA  applicant  seeks  approval  and  for 
which  patent  information  is  required  to 
be  filed  under  section  505  (b)  and  (c)  of 
the  act  a;id  §314.53. 

Although  patents  that  are  held  to  be 
invalid  or  unenforceable  in  a  judicial 
decision  may  be  removed  from  the  list 
by  FDA.  a  patent  that  has  been  declared 
invalid  or  unenforceable  in  a  lawsuit 
resulting  in  180-day  exclusivity  will  be 
deemed  relevant  under 
§  314.94(a)(12)(ii)  and  will  not  be 
removed  from  the  list  until  the  end  of 
the  180-day  exclusivity  period.  This 
will  ensure  that  180-day  exclusivity 
cannot  be  avoided  by  changing  a  patent 
certification. 

46.  Several  comments  objected  to 
proposed  §  314.94(a)(12)(iii),  which 
would  require  ANDA  applicants  to 
provide  a  patent  statement  if  the  listed 
patent  is  for  a  method  of  use  and  that 
applicant  does  not  intend  to  claim  anv 
of  the  patented  uses.  The  comments 
recommended  that  such  ANDA 


applicants  certify,  under 
§  314.94(a)(12)(i)(A){4).  that  the  listed 
use  patent  would  not  be  infringed, 
thereby  giving  the  patent  owner  notice 
of  possible  patent  infringement.  One 
comment  asked  how  proposed 
§314.94{a)(12){iii)  would  affect 
eligibility  for  the  180-day  exclusivity 
period.  The  comment  explained  that  the 
statute  requires  ANDA  applicants  to 
make  patent  certifications  under  section 
505(j)(2)(A)(vii)  of  the  act  and 
statements  for  method  of  use  patents 
under  section  505(j)(2)(A)(viii)  of  the 
act.  However,  the  comment  stated,  for 
method  of  use  patents,  the  proposed 
rule  could  be  interpreted  as  giving 
ANDA  applicants  the  option  of  making 
a  patent  certification  of  noninfringement 
under  proposed  §  314. 94(a)(12)(iKA)(^) 
or  a  statement  that  the  applicants'  drug 
products  do  not  involve  a  patented 
claim  under  proposed 
§314.94(a)(12)(iii). 

FDA  does  not  intend 
§  314.94(a)(12)(i)(A)(4)  to  authorize 
certifications  with  respect  to  patents 
that  claim  a  use  for  the  listed  drug  for 
which  the  applicant  is  not  seeking 
approval.  The  statute  requires  patent 
certifications  only  if  the  patent  "claims 
a  use  for  [the]  listed  drug  for  which  the 
applicant  is  seeking  approval  •   •   *" 
(section  505(j)(2)(A)(vii)  of  the  act).  The 
statute  requires  an  applicant  to  make  a 
patent  statement  when  a  method  of  use 
patent  "does  not  claim  a  use  for  which 
the  applicant  is  seeking  approval 
•   *    *"  (section  505(j)(2)(A)(viii)  of  the 
act).)  The  proposed  rule  recognized  this 
distinction.  FDA  stated  that  if  a  patent 
clafms  a  method  of  using  the  listed 
drug,  and  labeling  for  the  ANDA 
applicant's  proposed  drug  product  does 
not  contain  any  indications  co\  ered  bv 
the  method  of  use  patent,  the  AND.^ 
applicant  "should  not  submit  a 
certification  under  §  314.9-3'a)(12){i)(A) 
for  such  a  patent"  (54  FR  28872  at 
28886).  The  preamble  also  indicated 
that  if  the  labeling  for  the  ANDA 
applicant's  product  did  contain  an 
indication  that  was  claimed  bv  a  patent, 
the  applicant  should  make  a 
certification  under  §  314. 94(a)(12)(i)(,A). 
(Id.)  Thus,  the  two  provisions  cited  bv 
the  comment  are  not  overlapping,  and 
an  applicant  does  not  have  the  option  of 
making  a  certification  under 
§  314.94(a)(12)(i)(A)(4)  in  lieu  of.  or  in 
addition  to,  a  statement  under 
§314.94(al(12)(iii). 

If,  however,  there  are  listed  patents 
that  present  both  a  product  and  method 
of  use  claim,  the  applicant  may  file  a 
paragraph  IV  certification  with  respect 
to  the  product  patent  or  patent  claim 
and  a  statement  that  the  product  that  is 
the  subjed  of  the  application  does  not 


involve  a  patented  method  of  use  with 
respect  to  the  method  of  use  patent  or 
patent  claim. 

47.  One  comment  recommended 
revising  proposed  §  314.94(a)(12)(v)  to 
provide  NDA  holders  the  opportunity  to 
consent  to  licensing  agreements 
between  ANDA  applicants  and  patent 
owners.  As  written,  proposed 

§  314.94(a){12)(v)  did  not  address  this 
issue. 

Neither  the  statute  nor  the  legislative 
history  suggests  that  NDA  holders 
should  be  given  such  a  right,  and  the 
agency  is  not  prepared  to  infer  such  a 
right  to  interfere  in  the  patent  holder's 
enjoyment  of  its  right  to  license. 
However,  as  stated  earlier,  FDA  has 
elected  to  remove  the  language  in 
§314.94(a){12)(v)  regarding  consent  by 
the  patent  owner. 

48.  One  comment  objected,  in  part,  to 
proposed  §  314.94(a)(12)(vi).  which 
would  require  an  ANDlA  applicant  to 
provide  a  patent  certification  in 
response  to  an  untimely  submission  of 
patent  information  if  the  ANDA  was 
submitted  after  the  untimely  submission 
of  patent  information  or  did  not  contain 
an  appropriate  patent  certification  at  the 
time  the  patent  information  was 
submitted.  The  comment  correctly 
noted  that  FDA  may  refuse  to  approve 
or  may  even  withdraw  approval  of  an 
application  for  failure  to  submit  patent 
information  (see  section  505  (d)(6)  and 
(e)(4)  of  the  act).  The  comment  said 
these  sanctions  emphasize  the 
importance  of  filing  patent  information, 
and  FDA  "should  not  provide  any 
benefit  to  the  NDA  appUcant  who 
ignores  the  statutory  requirement  for 
timely  submission  of  such  information." 

Section  314.94(a)(12)(vi)  is  intended 
to  effectuate  Congress"  intent  to  enforce 
timely  submission  of  patent 
information.  As  discussed  more  fully  in 
the  response  to  comment  7  above.  FDA 
believes  a  less  severe  sanction  than  the 
withdrawal  of  NDA  approval  for  laic 
submission  of  patent  information  would 
ordinarily  effectuate  congressional 
intent.  For  the  reasons  discussed  in 
response  to  comment  7  FDA  has 
concluded  that  if  an  NDA  applicant 
submits  required  patent  information  on 
an  approved  drug  product  more  than  30 
days  after  issuance  of  the  patent,  the 
agency  will  publish  the  untimely 
information  but  will  not  require  AND.A 
applicants  with  pending  applications 
who  have  previously  submitted  a 
certification  that  was  correct  at  the  time 
it  was  submitted,  i.e..  those  applicants 
who  would  be  prejudiced  by  the  late 
submis.sion,  to  recertify  as  to  the  new- 
patent.  Applicants  who  initially  submit 
ANDA's  after  the  submission  of  the 
patent  information  or  whose  pending 
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ii)>piii  utiuiiM  lit)  iu)t  i.untain  a  valid 
certiHcation  at  the  time  of  the 
submissiun  would  be  required  to  submit 
a  certiflcation  as  to  that  patent.  The 
agency,  therefore,  declines  to  revise  this 
provision. 

FDA  also  notes  that,  if  an  ANDA 
applicant  with  a  ponding  application 
voluntarily  makes  a  patent  certification 
for  an  untimely  filed  patent,  the  ANDA 
applicant  may  withdraw  the  patent 
certiHcation  for  the  untimely  filed 
patent.  The  ajjency.  on  its  own 
initiative.  ha$  amended 
%  314.94(a)(12)(viii)  to  make  this  clear. 
Additionally,  if  the  patent  cnrtincation 
for  the  untimely  filed  patent  was  a 
paragraph  IV  certification  (claiming  that 
the  patent  is  invalid  or  would  not  be 
infringed!,  the  agency  would  not 
consider  the  withdrawn  paragraph  IV 
certification  to  preclude  FDA  from 
granting  180-day  exclusivity  to  another 
ANDA  applicant. 

49.  Proposed  §314.g4(a)(12)(vii) 
would  permit  an  ANDA  applicant  to 
seek  confirmation  of  the  correctness  of 
patent  information,  but  would  also 
require  an  ANDA  applicant  to  submit 
the  appropriate  patent  certification  if 
the  disputed  patent  information  was  not 
amended  or  withdrawn.  One  comment 
suggested  amending  proposed 

§  314.94(a)(12)(vii)  to  declare  the  end  of 
the  error  correction  process  for  patent 
information  to  be  final  agency  action. 
The  comment  explained  that  this 
section  permits  challenges  to  listed 
patents  but.  in  conjunction  with 
proposed  §  314.53(fl.  neglects  to  contain 
a  process  to  require  patent  owners  to 
withdraw  or  modify  patent  listings.  The 
comment  said  that  declaring  the  end  of 
the  error  correction  process  to  be  final 
agency  action  would  enable  ANDA 
applicants  to  seek  judicial  review  rather 
than  wait  for  the  patent  owner  to 
voluntarily  correct  the  patent 
information. 

FDA  disagrees  with  the  comment. 
Disputes  between  ANDA  applicants  and 
patent  holders  regarding  the  validity  or 
comH;tness  of  the  listed  patent 
information  must  be  resolved  among  the 
ANDA  applicants  and  the  patent 
holders  rather  than  by  agency  action. 
FDA  stated  this  position  in  the  preamble 
to  the  proposed  rule  (see  54  FR  28872 
at  28910). 

50.  One  comment  addrt^s.sed  proposed 
§314  94(a)(12)(viii)  and  a.sked  FDA  to 
permit  applicants  to  amend  their  patent 
certifications  if  a  patent  is  declared 
invalid.  The  comment  proposed  that 
any  amendment,  with  the  exception  of 

a  paragraph  IV  certification  being 
changed  to  a  paragraph  III  certification, 
be  considered  nunc  pm  tunc  (now  for 
then).  If  a  patent  were  declared  invalid. 


the  comment  suggested  that  an 
amendment  from  paragraph  IV  to 
paragraph  III  be  considered  "as  if  a  III 
were  originally  filed,  subject  to  a  prior 
rV  certificant's  exclusivity  rights  during 
the  remaining  lifetime  of  the  patent." 
Finally,  the  comment  said  that 
applicants  should  be  permitted  to  make 
a  paragraph  I  certification  if  the  patent 
were  removed  from  the  list. 

FDA  agrees  in  part  with  the  comment 
An  applicant  may  change  its 
certification  at  any  time.  Although  there 
is  no  need  for  the  agency  to  pronounce 
such  changes  in  certification  nimc  pro 
tunc,  the  agency  agrees  that  the 
protection  offered  by  180-day 
exclusivity  should  not  be  undermined 
by  changes  from  paragraph  IV 
certification  or  by  the  filing  of  original 
certifications  other  than  paragraph  IV 
certifications.  If  a  patent  were  removed 
from  the  list  immediately  upon  a  court 
decision  that  the  patent  is  invalid  or 
unenforceable,  an  applicant  with  a 
subsequently  filed  application  might 
seek  to  certify  that  there  is  no  relevant 
patent  and  seek  an  immediately 
effective  approval.  To  ensure  that  this 
does  not  occur,  the  agency  has  required 
that  a  patent  remain  on  the  list  after 
being  declared  invalid  or  unenforceable 
until  the  end  of  any  applicable  180-day 
exclusivity  period.  This  means  that  a 
patent  is  deemed  to  be  relevant  under 
§314.94(a)(12)(ii)  until  the  end  of  the 
term  of  the  patent  or  applicable  180-day 
exclusivity  period,  whichever  occurs 
first.  Thus,  where  there  is  a  patent  that 
has  been  challenged  by  a  paragraph  IV 
applicant,  a  subsequent  applicant  will 
not  be  able  to  file  a  certification  that 
there  is  no  relevant  patent  or  seek  an 
immediately  effective  approval  until 
either  the  patent  or  the  180-day 
exclusivity  period  expires.  The  agency 
has  amended  §  314.94(a)(12)(viii)(B)  and 
made  a  similar  change  to 
§  314.50(i)(6)(ii)  to  reflect  this  position 

The  agency  also  notes  that  an 
applicant  may  withdraw  its  patent 
certification  at  any  time  However,  as 
stated  earlier,  if  an  ANDA  applicant 
made  a  paragraph  IV  certification  and 
later  withdraws  that  certification,  the 
agency  will  not  regard  the  withdrawn 
paragraph  IV  certification  as  precluding 
the  agency  from  granting  180-day 
exclusivity  to  a  subsequent  ANDA 
applicant. 

51.  One  comment  suggested  that 
ANDA  applicants  amend  their  patent 
certifications  to  a  paragraph  I 
certification  if  FDA  or  the  NDA  holder 
"delists"  a  patent. 

As  stated  in  the  preamble  to  the 
propose<l  rule,  the  agency  believes  that 
a  certification  under  S  314.94(a)(12)(ii). 
stating  that  no  relevlfct  patents  claim 


the  listed  drug,  would  be  more 
appropriate  if  a  patent  is  "delisted"  (see 
54  FR  28872  at  2888G). 

52.  One  comment  asked  FDA  to 
clarify  proposed  §314.94(a)(12)(viii)(A) 
so  that  an  amended  patent  certification 
would  be  required  if  a  patent  were  held 
valid  and  infringed  but  not  required  if 
a  patent  were  held  infringed,  but  not 
valid. 

If  a  claim  is  found  to  be  invalid  or 
unenforceable,  the  patent  will  ordinarily 
be  removed  from  the  list,  and  applicants 
with  pending  applications  containing 
certifications  with  respect  to  that  patent 
must  amend  their  certifications 
accordingly  to  certify  that  no  relevant 
patents  claim  the  drug  or.  if  another 
relevant  patent  claims  the  drug,  to  make 
an  appropriate  certification  regarding 
that  patent.  In  the  amendment,  the 
applicant  must  state  the  reason  for  the 
(  hange  in  certification  (that  the  patent 
has  been  reuioved  from  the  list).  A 
patent  that  is  the  subject  of  a  lawsuit 
under  §  314.107(c)  will  not  be  removed 
from  the  list  until  FDA  determines 
either  that  no  delay  in  effective  dates  of 
approval  is  required  as  a  result  of  the 
lawsuit  or  that  any  such  pericxi  of  delay 
in  effective  dates  of  approval  is  ended. 
The  agency  has  amended 
§  314.94(aj(12)(viiiKB)  to  clarify  its 
position  regarding  certifications  and 
patents  removed  from  the  list. 

The  agency  also  advises  appliciants  to 
submit  any  patent  certification  changes 
by  letter  if  the  applic:ant  has  not 
received  a  "not  approvable"  letter  from 
the  agency.  If  the  applicant  has  received 
a  "not  approvable"  letter,  it  may  include 
the  amended  certification  along  with  the 
complete  response  to  the  deficiencies  in 
the  "not  approvable"  letter.  This  will 
enable  FDA  to  process  amendments 
more  efficiently. 

53.  Six  comments  addressed  jiniended 
certifications  under  proposed 
§314.94(a)(12)(viii)(C)(2)  which  would 
not  require  applicants  to  amend  their 
patent  certifications  when  patent 
information  is  submitted  after  the 
abbreviated  application's  approval 
"whether  or  not  the  approval  of  the 
abbreviated  application  is  effective." 
One  comment  would  require  amended 
patent  certifications  only  if  a  new  patent 
issued  after  the  ANDA  had  been 
submitted  and  make  supplements 
optional  after  ANDA  approval.  Five 
comments  would  require  ANDA 
applicants  to  amend  patent 
certifications  until  the  effective  date  of 
their  ANDA  approvals  bcH:ause  the 
existence  of  a  patent  would  affect  the 
ANDA's  effective  date  of  aijproval. 

In  the  Federal  Register  of  April  28. 
1992  (57  FR  17950  at  17953).  FDA 
stated  that  it  had  clarified  its  policies 


with  respect  to  drug  products  with 
delayed  effective  dates  of  approval.  The 
agency  stated  that  an  approval  with  a 
delayed  effective  date  is  tentative  and 
does  not  become  final  until  the  effective 
date.  Therefore.  FDA  has  amended 
§  314.94(a)(12)(viii)(C)(2)  by  deleting  the 
phrase  "whether  or  not  the  approval  of 
the  abbreviated  application  is  effective," 
and.  consistent  with  this  change,  and  in 
response  to  the  comments,  by  requiring 
an  ANDA  applicant  to  amend  its  patent 
certifications  until  the  effective  date  of 
ANDA  approval. 

G.  Section  314.95— Notice  of 
Certification  of  Invalidity  or 
Noninfringement  of  a  Patent 

Proposed  §  314.95  described  an 
ANDA  applicant's  obligations  with 
respect  to  a  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent.  Proposed  §  314.95(a).  for 
example,  would  require  an  ANDA 
applicant  to  provide  notice  to  the  patent 
owner  and  the  NDA  holder.  Proposed 
§  314.95(b)  would  require  an  ANDA 
applicant  to  send  the  notice  when  it 
receives  an  acknowledgment  letter  from 
FDA  stating  that  the  ANDA  is 
sufficiently  complete  for  review  to 
begin.  Proposed  §  314.95(c)  prescribed 
the  contents  of  a  notice  of  certification 
of  invalidity  or  noninfringement  of  a 
patent,  including  "a  detailed  statement 
of  the  factual  and  legal  basis  of  the 
applicant's  opinion  that  the  patent  is 
not  valid  or  will  not  be  infringed." 

54.  One  comment  recommended  that 
FD.A  revise  the  regulation  by  adding  a 
mechanism  whereby  FDA  or  the  United 
States  Patent  and  Trademark  Office 
would  review  notic:es  of  certification  of 
invalidity  or  noninfringement.  The 
comment  would  have  FDA  suspend  the 
45-day  period  provided  by  section 
505(j)(4)(B)(iii)  of  the  act  until  FDA  or 
the  United  States  Patent  and  Trademark 
Office  determined  that  the  notice  was 
sufficient. 

FDA  declines  to  adopt  the  comment. 
As  stated  elsewhere  in  this  preamble. 
FDA  lacks  expertise  in  patent  law. 
Moreover,  neither  FDA  nor  the  United 
States  Patent  and  Trademark  Office 
currently  has  acxess  to  the  additional 
resources  that  would  be  necessary  to 
review  these  notices,  and  a  patent 
certification  review  system  would 
subject  the  agency's  decisions  to 
questioning  that  would  require  further 
resource  expenditures  and  create  delays 
in  the  statutory  patent  certification  and 
challenge  prcxress. 

The  agency  does  note,  however,  that 
in  cases  where  the  notice  was  deemed 
inadequate  by  the  patent  owner  or 
exclusive  patent  licensee  and  where  the 
ANDA  applicant  subsequently  amends 


the  notice,  the  agency  may,  if  the 
applicant  amends  its  ANDA  with  a 
written  statement  that  the  date  of  receipt 
of  the  amended  notification  should  be 
considered  the  date  of  receipt  of  notice, 
use  the  date  of  the  amended  notification 
to  begin  the  45-day  statutory  period  for 
institution  of  an  action  for  patent 
infringement  (see  54  FR  28872  at  28888; 
see  also  §  314.95(f)). 

55.  Two  comments  addressed  return 
receipts  under  proposed  §  314.95(a). 
One  comment  would  amend  the  rule  to 
provide  for  signed  receipts  while  the 
second  would  revise  the  rule  to  permit 
reliance  on  "any  appropriate  federal 
rule  for  transmitting  notice  to  another 
party  or  for  receipt  of  such  notice." 

Under  §  314.95(e).  applicants  are 
required  to  document  receipt  of  a  notice 
of  invalidity  or  noninfringement  by 
submitting  "a  copy  of  the  return  receipt 
or  other  similar  evidence  of  the  date  the 
notification  was  received."  The  rule 
states  that  FDA  will  accept  return 
receipts,  letters  acknowledging  receipt 
,by  the  person  provided  the  notice,  or 
"another  form  of  documentation  only  if 
FDA  has  agreed  to  such  documentation 
in  advance."  Thus,  the  rule  provides 
several  methods  for  documenting 
receipt  of  a  notice,  so  the  comment  s 
recommendations  are  uimecressarj'. 

56.  One  comment  asked  FDA  to 
clarify  when  multiple  notices  might  be 
required. 

Section  314.95(a)  requires  applicants 
to  send  notices  to  each  patent  owner 
and  each  holder  (or  its  attorney,  agent, 
or  other  authorized  official)  of  the 
approved  applic:ation  under  section 
505(b)  of  the  act  for  the  listed  drug  that 
is  claimed  by  the  patent  and  for  which 
the  applicant  is  seeking  approval 
(§314.95  (a)(1)  and  (a)(2)). 
Consequently,  applicants  could  be 
obliged  to  send  multiple  notices  under 
several  situations.  For  example,  a  patent 
owner  is  usually  an  individual  whereas 
the  holder  of  an  approved  application  is 
often  a  corporation.  The  applicant, 
therefore,  would  send  one  notice  to  the 
patent  owner  and  another  to  the  firm 
holding  the  approved  application.  If 
several  patents  cover  the  listed  drug, 
there  may  be  several  different  patent 
owners,  so  the  applicant  would  be 
required  to  provide  separate  notices  to 
each  patent  owner. 

57.  Two  comments  suggested  revising 
proposed  §  314.95(a)(1)  to  include  the 
patent  owner's  name  and  address  in  the 
Orange  Book. 

The  patent  owner's  name  and  address 
are  printed  on  each  patent.  As  a  result, 
whenever  a  prospective  applicant 
examines  a  patent  to  determine  whether 
its  proposed  product  would  infringe  any 
of  the  patent  claims,  the  applicant 


would  have  access  to  the  patent  owner's 
name  and  address.  The  comment's 
suggestion,  therefore,  is  unnecessary. 

58.  Several  comments  asked  when 
and  how  applicants  should  send  notices 
under  proposed  §  314.95(b).  Two 
comments  would  have  an  applicant 
provide  a  statement  to  FDA  declaring 
that  the  applicant  "will  give."  rather 
than  "has  provided."  notice  of 
certification  of  invalidity  or 
noninfringement  of  a  patent.  These 
comments  explained  that  the  statute 
does  not  specify  a  time  for  the  notice, 
so  the  rule  should  permit  applicants  to 
decide  when  to  send  such  notices.  One 
comment  would  revise  the  rule  to  give 
FDA  30  days  to  determine  whether  the 
ANTDA  was  complete  before  the 
applicant  would  be  required  to  send  a 
notice  of  certification  of  invalidity  or 
noninfringement  of  a  patent. 

The  legislative  history  discnissing  a 
notice  of  certification  of  invaliditv  or 
noninfringement  of  a  patent  clearly 
states  that  ANDA  applicants  should 
provide  notice  "simultaneously  with  the 
submission  of  an  ANDA"  and  that 
Congress  did  "not  intend  that  applicants 
be  permitted  to  circvimvent  this  notice 
requirement  by  filing  sham  ANDA's  or 
ANDA's  which  are  substantially 
incomplete"  (see  H.  Rept.  857.  98th 
Cong..  2d  sess.  24  (1984)).  Thus,  to 
permit  applicants  to  state  that  they  "will 
provide"  notice  to  the  patent  owner  and 
holder  of  the  approved  application 
would  be  contrary  to  congressional 
intent.  Moreover,  such  a  statement 
would  be  redundant  relative  to  that 
required  under  §  314.94(a)(12){i)  and 
would  not  inform  FDA  whether  notice 
has,  in  fact,  been  provided.  With  regard 
to  the  suggestion  of  a  30-day  deadline 
for  FDA  to  respond  before  an  applicant 
sends  notice,  FDA  believes  such  a 
requirement  would  be  impractical.  The 
time  required  to  review  an  applit  ation 
may  vary  depending  upon  the 
application's  complexity,  the  review 
di\-ision's  workload,  the  timing  and 
scope  of  an  applicant's  response  to 
FDA's  questions  or  requests,  etc. 
Although  FDA  intends  to  review 
apphcations  expeditiously,  current 
resources  and  priorities  m.ay  not,  in  all 
instances,  enable  the  agency  to 
determine  whether  an  application  is 
sufficiently  complete  for  review  to  bc^n 
within  30  days  after  receiving  the 
application.  Consequently.  FDA 
declines  to  adopt  the  comments. 
59.  One  comment  argued  that 
proposed  §  314.95(b)  creates  a  delay  that 
is  detrimental  to  ANDA  applicants  and 
is  cx)ntrar>-  to  the  1984  amendments  and 
the  legislative  history.  The  comment 
said  that  proposed  §  314.95(b)  would 
deprive  ANDA  applicants  of  "statutory 
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rights"  associated  with  the  45-day 
period  and  the  30-month  period  for  the 
effective  date  of  an  ANDA  approval  and 
could  present  problems  among 
competing  ANDA  applicants.  The 
comment  said  FDA  should  permit 
ANDA  applicants  to  provide  notice 
upon  submission  of  an  application  or 
have  ANDA  applicants  await  an  initial 
FDA  determination  (presumably  as  to 
whether  the  application  is  received) 
before  providing  notice. 

TOA  disagrees  with  the  comment.  As 
stated  above,  the  legislative  history 
expressly  states  that  notice  of 
certification  of  invalidity  or 
noninfringnment  of  a  patent  must  be 
given  simultaneously  with  the 
submission  of  an  ANDA  and  that  the 
ANDA  cannot  be  a  "sham"  ANDA  or 
one  that  is  substantially  incomplete  (sec 
H  Rcpt.  857.  98th  Cong  .  2d  sess.  24 
(1984)).  As  written.  §  314.95(b)  is 
consistent  with  the  legislative  history 
because  it  requires  the  ANDA  applicant 
to  pmvide  notice  once  FDA  has 
dftterminfd  that  the  ANDA  is 
substantially  complete  to  permit  a 
substantive  review.  To  permit  an  ANDA 
applicant  to  provide  notice  before  FDA 
has  determined  whether  the  ANDA  is 
sufficiently  complete  would  be  contrary 
to  the  legislative  history  because  it 
would  only  encourage  AND.A  applicants 
to  file  incomplete  or  "sham"  ANDA's 
and  to  supplement  thoin  later  to  secure 
a  place  in  the  review  queue  in  an 
attempt  to  secure  the  first  ANDA 
approval. 

60.  FDA  received  five  comments 
regarding  the  exact  contents  of  a  notice 
of  certification  of  invalidity  or 
noninfringement  of  a  patent  Two 
comments  would  revise  the  rule  to 
require  applicants  to  disclose  all 
components,  including  active  and 
inactive  ip<;re<iient ;,  in  the  applicant's 
prospn  t. ..'  formulation,  the 
propor.i.iis  of  those  components,  and 
all  grounds  supporting  the  applicant's 
assertion  that  the  patent  is  invalid  or 
will  not  b'       '        "d.  Thrt  I-  nts 

opposed  (ii  •■  of  the  .ij  's 

formulation  or  composition  information 
or  a  detailed  statement  of  the  applicant's 
legal  reasoning.  Those  comments 
explained  th.it  such  information  and 
statemt'iifs  might  compromise  the 
applicant's  trade  secrets  and  adversely 
affect  the  applicant's  ability  to  engage  in 
litigation. 

As  noted  nbove  in  comment  18.  the 
agency  did  not  anticipate  that  the  list  in 
proposed  §  314.95(c)  would  generate  the 
debate  reflected  in  the  comments  and. 
again,  reiterates  that  the  agency  does  not 
have  the  expertise  or  the  desire  to 
become  involved  in  issues  concerning 
patent  law  and  suffit  iency  of  notice. 


Therefore.  FDA  has  revised  §  314.95  to 
require  that  the  detailed  statement  of  the 
factual  and  legal  basis  behind  the 
applicant's  opinion  that  the  |}atent  is 
invalid,  unenforceable,  or  will  not  be 
infringed  include  the  following:  (1)  For 
each  claim  of  a  patent  alleged  not  to  be 
infiringed.  a  full  and  detailed 
explanation  why  the  claim  is  not 
infringed;  and  (2)  for  each  claim  of  a 
patent  alleged  to  be  invalid  or 
unenforceable,  a  full  and  detailed 
explanation  of  the  grounds  supporting 
the  allegation  (see  §§  314.52(c)(6)(i)  and 
(c)(6)(ii)  and  314.95{c)(6)(i)  and 
(c)(6)(ii)).  Disputes  involving  the 
sufficiency  of  the  notice  must  be 
resolved  by  the  applicant,  patent  owner, 
and  holder  of  the  approved  application 
rather  than  by  action  on  the  part  of  FDA 

61.  FDA  also  received  five  comments 
opposing  the  use  of  a  referee  or 
designated  intermediary  under 
proposed  §  314.95(c)(6)(iii).  The 
proposal  would  have  required  an  ANDA 
applicant  to  describe  a  mechanism  for 
disclosing  the  formulation  or 
composition  of  the  proposed  drug 
product  to  the  patent  owner  or  to  a 
"designated  intermediary  who  will  act 
as  a  referee"  on  the  subject  of  patent 
invalidity  or  noninfringement.  The 
comments  said  that  the  concept  was 
legally  unauthorized  and  interfered  with 
the  traditional  judicial  process  for 
resolving  patent  disputes. 

FDA  agrees  that  traditional  proc:esses 
for  resolving  patent  disputes,  which  do 
not  involve  the  agency's  rcgulatio.ns.  are 
appropriate  under  these  circumstances. 
Therefore,  the  agency  has  deleted  the 
provision  in  its  entirety. 

62.  Proposed  §  314.95(f)  would 
presume  a  notice  of  certification  of 
invalidity  or  noninfringement  to  be 
complete  and  sufficient  if  the  AND.\ 
applicant  complied  with  the  r.^gulatory 
requirements  under  »» 314.9jkd)  through 
(e)  and  would  start  the  45-day  clock  for 
filing  a  patent  infringement  suit  on  the 
date  following  receipt  of  the  notice.  One 
comment  challenged  the  presumption 
that  a  notice  is  complete  and  sufficient 
to  permit  the  statutory  45-day  period  to 
begin.  The  comment  would  revise  the 
rule  to  require  applicants  to  file  a 
complete  copy  of  the  certification  and 
notice  of  service  with  FDA  and  delay 
the  starl  of  the  45-day  period  if  any 
dispute  over  the  certification's 
sufficiency  arose.  A  second  comment 
argued  that  an  approved  application 
holder  who  is  also  an  exclusive  patent 
licensee  might  have  different  interests 
than  the  patent  owner.  The  comment 
would  revise  the  rule  to  require  notice 
to  both  the  patent  owner  and  to  the 
liccn.see  or  approved  application  holder. 


With  respect  to  FDA's  presumption 
that  a  notice  is  complete  and  sufficient 
to  begin  the  45-day  period.  §  314.95(c), 
as  amended,  paraphrases  the  statutory 
language  concerning  notices  and  does 
not  attempt  to  establish  more  detailed 
requirements  for  "sufficiency"  of  a 
notice.  FDA  has  revised  §  314.95(0  to 
state  that  it  will  begin  the  45-day  period 
on  the  first  day  after  the  documented 
date  of  receipt  by  the  person(s)  receiving 
the  notice.  FDA  will  be  able  to 
determine  this  date  because  §  314.95(e) 
requires  applicants  to  submit 
documentation  of  receipt  of  notice.  FDA 
may.  if  the  applicant  amends  its  ANDA 
with  a  written  statement  that  a  later  dale 
should  bo  used,  count  from  the  later 
date. 

FDA  also  agrees  that  an  exclusive 
patent  licensee's  interests  may  differ 
from  those  of  the  patent  owner. 
Therefore.  FDA  has  revised  §§  314.52(f) 
and  314.95(0  to  start  the  45-day  period 
on  the  day  following  the  date  of  receipt 
of  the  notice  by  the  patent  owner  or  its 
representative  and  by  the  approved 
application  holder. 

//.  Section  314.101— Filing  an 
Application  and  an  Abbrexiated 
Antibiotic  Application  and  Recei\ing  an 
Abbreviated  New  Drug  Application  (21 
CFR314  101) 

63.  The  agency,  on  its  own  initiative. 
is  revising  §  314.101(e)  to  add  a  new 
paragraph  stating  that  the  agency  will 
refuse  to  file  a  505(b)(2)  application  or 
receive  an  ANDA  if  the  drug  product 
that  is  the  subject  of  the  505(b)(2) 
application  or  ANDA  is  protected  by  a 
5-vear  exclusivity  period  under  section 
5d5(c)(3)(D)(ii)  and  (i)(4)(D)(ii)  of  the 
act.  This  amendment  is  consistent  with 
the  statutory  language  and 
§  314.108(b)(2). 

/.  Section  314.107— Effective  Date  o) 
Approval  of  a  505lb)(2)  Application  or 
Abbreviated  New  Drug  Application 
I  'nder  Section  505(i)  of  the  Act) 

Proposed  §  314.107  was  intended  to 
codify  the  requirements  under  section 
505(c)(3)  and  (j)(4)  of  the  act  regarding 
the  effective  dates  of  approval  for  a 
505(b)(2)  application  or  an  AND.'^.  For 
example,  if  the  505(b)(2)  applicant  or 
ANDA  applicant  certified  that  there  are 
no  relevant  patents,  that  patent 
information  has  not  been  submitted, 
that  the  patent  has  expired,  or  that  the 
patent  is  invalid,  unenforceable,  or  not 
infringed,  and  the  patent  owner  has  not 
brought  suit  for  patent  infringement, 
proposed  §  314.107(b)(1)  would  treat  the 
date  FDA  issues  an  approval  letter  as 
the  effective  date  of  approval.  If  the 
505(b)(2)  applicant  or  ANDA  applicant 
certified  that  the  patent  would  expire  on 


a  specific  date,  proposed  §  314.107(b)(2) 
would  treat  that  specific  date  as  the 
effective  date  of  approval.  Proposed 
§  314.107(b)(3)  described  several 
situations  in  which  the  effective  date  of 
approval  could  vary,  depending  upon 
the  disposition  of  patent  litigation. 
,  Proposed  §  314.107  also  implemented 
the  "180-day  exclusivity  period" 
described  in  section  505(j)(4)(B)(iv)  of 
the  act.  In  brief,  section  505(j)(4)(B)fiv) 
of  the  act  states  that  if  an  ANDA 
contains  a  paragraph  IV  patent 
certification  (declaring  the  patent  to  be 
invalid  or  not  infringed)  and  the  ANDA 
is  for  a  drug  for  which  a  previous  ANDA 
containing  a  paragraph  IV  patent 
certification  has  been  submitted, 
approval  of  the  subsequently  submitted 
AND.A  will  be  made  effective  180  days 
after  the  date  FDA  receives  from  the    — 
previous  ANDA  applicant  notice  of  the 
first  commercial  marketing  of  the  drug 
or  the  date  a  court  holds  the  patent  that 
is  the  subject  of  the  patent  certification 
to  be  invalid  or  not  infringed,  whichever 
date  is  earlier  (see  section 
503(j)(4)(B)(iv)  of  the  act).  Proposed 
§  314.107(c)  provided  that  an  applicant 
must  be  the  first  ANDA  applicant  to 
submit  a  substantially  complete 
application  with  a  paragraph  IV 
certification  and  must  have  been  sued 
for  patent  infringement  in  order  to 
qualify  for  180-day  exclusivity. 

64.  One  comment  asked  FDA  to 
permit  any  person  to  contact  FDA 
informally  to  determine  whether  the 
listed  patent  information  was  correct 
and  later  petition  the  agency  to  correct 
any  errors.  As  proposed,  §  314.107  did 
not  provide  for  inquiries  concerning 
patent  information. 

Sections  314.53(0  and 
314.94(a)(12)(vii)  describe  the 
procedures  that  an  applicant  can  use  to 
question  the  validity  of  patent 
information.  In  brief,  if  an  applicant 
disputes  the  accuracy  or  relevance  of 
patent  information,  it  should  first  notify 
FDA  in  writing  and  state  the  reasons  for 
the  disagreement  FDA  will  then  request 
that  the  relevant  NDA  holder  confirm 
the  validity  of  the  patent  information, 
but  will  not  change  the  patent 
information  itself  unless  the  NDA 
holder  withdraws  or  amends  the  patent 
information.  The  agency  believes  that 
these  procedures  for  determining  the 
validity  of  patent  information  are 
sufficient,  and.  therefore,  declines  to 
adopt  the  change  suggested  by  the 
comment. 

65.  FDA.  on  its  own  initiative,  has 
amended  §  314.107(b)(1)  to  state  that  an 
approval  will  become  effective  on  the 
date  FDA  issues  an  approval  letter 
except  as  provided  under  paragraphs 
(b)(3).  pertaining  to  approvals  resulting 


from  the  disposition  of  patent  litigation; 
(b)(4).  pertaining  to  approvals  where  an 
applicant  has  submitted  multiple 
certifications;  and  (c).  regarding 
subsequent  ANDA  submissions.  These 
changes  are  to  clarify  that  there  are 
other  situations  that  may  make  an 
approval  effective. 

66.  Two  comments  would  revise 
proposed  §  3I4.107(b)(l)(iv)  regarding  a 
certification  that  a  patent  is  "invalid  or 
will  not  be  infringed."  The  comments 
would  have  this  certification  state  that 
•he  patent  is  "invalid  and  will  not  be 
infringed." 

FDA  declines  to  adopt  the  suggested 
language.  The  provision  simply 
paraphrases  the  statutory  language  for  a 
paragraph  IV  certification  (see  section 
505(j)(2){A)(vii)(IV)  of  the  act).  The 
agency  has.  however,  amended  the 
provision  to  account  for  a  certification 
that  a  patent  is  unenforceable  and,  as 
stated  earlier,  removed  the  language 
regarding  consent  from  the  patent 
holder. 

67.  One  comment  asked  VD\  to 
amend  proposed 

§  314.107(b)(l){iv)(B)(2)  to  require  NDA 
holders  to  have  a  role  in  or  consent  to 
licensing  agreements  between  patent 
owners  and  ANDA  applicants.  The 
proposed  rule  would  consider  the 
effective  date  of  approval  for  a  505(b)(2) 
application  or  an  ANDA  to  be  the  date 
FDA  issues  an  approval  letter  if.  among 
other  things,  the  drug  product  is 
covered  by  a  patent  licensing  agreement 
and  the  505(b)(2)  application  or  AND.'V 
contains  a  statement  that  the  applicant 
has  been  granted  a  patent  license  and  a 
statement  from  the  patent  owner  that  it 
has  a  licensing  agreement  with  the 
applicant  for  the  proposed  drug  product 
and  that  the  patent  owner  consents  to  an 
immediate  effective  date. 

As  stated  elsewhere  in  this  final  rule. 
FD.'V  believes  that  the  negotiations 
surrounding  licensing  agreements  and 
the  parties  entering  into  such 
agreements  are  outside  the  scope  of  this 
rule.  Additionally,  as  stated  in  the 
response  to  comment  43  above,  the 
agency  has  deleted  the  provisions  in 
«» 314."l07(b)(l)(iv)  relating  to  consent  by 
a  patent  owner  to  an  immediate 
effective  date  of  approval  for  a  licensee 

68.  The  agency,  on  its  own  initiative, 
has  made  minor  grammatical  changes 
and  other  revisions  to  §  314.107  (b)(2) 
and  (b)(3).  These  revisions  replace 
"Upon  patent  expiration"  with  "Patent 
Expiration"  and  "Upon  disposition  of 
patent  litigation"  with  "Disposition  of 
patent  litigation."  Additionally,  the 
changes  specify  that  the  patent  owner 
must  receive  the  notice  of  certification 
and  clarify,  in  §  314.107(b)(3)(i)(Bl.  the 
effective  date  of  approval. 


69.  Proposed  §  314.107(b)(3) 
described  the  effective  date  of  approval 
of  a  505(b)(2)  application  or  ANDA 
upon  disposition  of  patent  litigation. 
Under  proposed  §  314.107(b)(3)(i)(A),  if 
an  applicant  certified  that  the  relevant 
patent  was  invalid  or  would  not  be 
infringed,  and  the  patent  owner  or  its 
representative  brought  suit  for  patent 
infringement,  the  effective  date  of 
approval  for  the  505(b)(2)  application  or 
ANDA  would  be  30  months  after  the 
date  of  receipt  of  the  notice  of 
certification  of  patent  invalidity  or 
noninfringement  by  the  patent  owner  or 
its  representative  unless  a  court 
extended  or  reduced  the  30-month 
period.  Proposed  §314. 107(b)(3)(i)(3J 
described  the  effective  date  of  approval 
of  a  505(b)(2)  application  or  an  ANDA 
upon  disposition  of  patent  litigation 
when  the  patented  drug  product  also 
qualified  for  5  years  of  market 
exclusivity.  Proposed  §314.107(b)(3)(ii) 
through  (b)i3)(iv)  represented  additional 
modifications  to  the  effective  date  of 
approval  due  to  court  decisions  or 
orders. 

One  comment  concerned  the 
proposed  language  in  §  314.107(b)(3)(i) 
regarding  the  30-month  period.  The 
comment  would  amend  this  provision 
to  shorten  or  lengthen  the  30-month 
period  pursuant  to  a  court  order. 

The  suggested  change  is  unnecessary 
because  §314.107(b)(3)(i)  through 
(b)(3)(iv)  explains  how  the  30-month 
period  may  be  changed  due  to  court 
decisions  or  orders. 

The  agency  also  emphasizes  that 
disposition  of  patent  litigation  will  not 
result  in  automatic  approval  of  a 
pending  application.  FDA  notes  that 
section  505{c)(3j(C)  and  (j)(4)(B)(iii)  of 
the  act  describe  when  approval  of  a 
505(b)(2)  apphcation  or  an  ANDA  shall 
be  made  effective  if  an  applicant 
submitting  a  505(b)(2)  application  or 
A.NDA  has  made  a  paragraph  TV 
certification  and  has  or  has  not  been 
sued  for  patent  infringement.  For 
example,  if  the  applicant  made  a 
paragraph  IV  certification,  was  sutd  for 
patent  inftingement.  and  the  court 
hearing  the  patent  infringement  suit 
decided  that  the  patent  was  either 
invalid  or  not  infringed,  section 
505(c)(3)(C)(i)  and  (j)(4)(B)(iii)(I)  of  the 
act  state,  respectively,  that  approval  of 
the  505(b)(2)  application  or  ANDA  may 
"be  made  effective  on  the  date  of  the 
court  decision."  However,  the  agency 
interprets  these  provisions  of  the  act  as 
requiring,  as  a  preliminary'  matter,  final 
agency  approval  of  the  application  in 
order  for  any  approval  to  be  made 
effective.  Thus,  an  applicant  with  a 
tentative  approval  may  not  begin 
marketing  its  drug  product  until  it  has 
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received  an  approval  letter  from  the 
agency  because  a  tentative  approval 
letter  does  not  constitute  a  final 
"approval"  of  the  application.  In  such 
cases,  the  agency  will  examine  the 
application  to  determine  whether  there 
have  been  any  changes  in  the  conditions 
undt;r  which  the  application  was 
tentatively  approved.  The  tentative 
approval  would  become  final  and, 
therefore,  effective  only  when  the 
agency  sends  an  approval  letter  to  the 
applicant. 

Similarly,  an  applicant  that  has  not 
yet  received  a  tentative  approval  letter 
may  not  begin  marketing  its  drug 
product  in  the  event  that  a  court  reaches 
a  decision  in  any  related  patent 
infringement  litigation  because  there  is 
no  final  "approval"  by  FDA  that  could 
be  made  "effective"  within  section 
505(c)(3)(C)(i)  or  (j)(4)(B)(iii)  of  the  act. 

Other  provisions  of  the  act  support 
this  interpretation  of  section 
505(c)(3)(C)(i)  and  505(j)(4)(B)(iii)  of  the 
act  as  they  relate  to  the  expiration  of  the 
30-month  period  or  the  date  of  the  court 
decision,  f^or  example,  section  505(j)(3) 
of  the  act  states  that  the  agency  shall 
approve  an  ANDA  unless  certain 
circumstances  are  found  to  exist. 
Section  505(j)(3)((A)  of  the  act  prevents 
the  agency  from  approving  an  ANDA  if 
the  agency  finds  that  "the  methods  used 
in,  or  the  facilities  and  controls  used  for. 
the  manufacture,  processing,  and 
packing  of  the  drug  are  inadequate  to 
assuru  and  preserve  its  identity, 
strength,  quality,  and  purity." 
Consequently,  until  FDA  assesses  the 
available  information,  often  from  an 
additional  current  good  manufacturing 
practices  inspection,  it  cannot 
determine  whether  the  applicant's 
methods  and  controls  used  for  the 
manufacture,  prot^essing,  and  packing  of 
the  drug  are  adequate  to  assure  and 
pres»irve  the  drug's  identity,  strength, 
quality,  and  purity  and  therefore,  under 
section  505(j)(3)  of  the  act.  whether  the 
ANDA  should  be  approved.  Thus, 
unless  FOA  has  formally  approved  an 
ANDA  under  section  S05(j)(3)  of  the  act, 
there  is  no  "approval"  that  could  be 
made  effective  undtu  section  5n5(j)(4)(B) 
of  the  act  upon  resolution  of  the  patent 
litigation.  (Section  505(d)  of  the  act 
establishes  an  analogous  approval 
requirement  for  505(b)(2)  applications  ) 

The  legislative  history  provides 
additional  support  for  f-'DA's 
interpretation.  In  describing  the 
provisions  regarding  effective  dates  of 
approval  and  court  decisions,  the  House 
Report  states: 

The  Commitfe«  wishes  to  emphasize  that 
the  court  may  not  order  art  ANDA  approved 
under  this  provision.  These  are  times  when 


approval  of  an  ANDA  may  be  made  effective 
//  the  FDA  has  approved  the  ANDA 

See  H.  Rept.  857,  98th  Cong.,  2d  sess.. 
Part  1,  27-28  (1984)  (emphasis  added). 
The  same  concept  is  applicable  to 
505(b)(2)  applications  (see  id.  at  34). 

This  interpretation  of  section 
505{j)(4)(B)  of  the  act  reflects  current 
FDA  practice  and  revises  the  agency's 
previous  policy  that  was  stated  in  the 
preamble  to  the  proposed  rule  (see  54 
FR  28872  at  28894).  It  also  clarifies  the 
agency's  position  on  delayed  effective 
dates  of  approvals  as  expressed  in  the 
preamble  to  the  final  rule  on  ANDA 
content  and  format  that  was  published 
in  the  Federal  Register  on  April  28. 
1992  (57  FR  17950  at  17956). 
Consequently.  FDA,  on  its  own  1 

initiative,  has  amended  §  314.1 07(b)(3l 
to  clarify  when  approval  of  an 
application  may  become  effective  and 
by  adding  a  new  paragraph  (b)(3)(v)  to 
state  that,  in  order  for  an  approval  to 
become  effective  under  paragraph  (b)(3). 
the  applicant  must  first  receive  a  final 
approval  letter  from  the  agency. 

70.  One  comment  would  restrict 
proposed  §  314.107(b)(3)(ii)  to  district 
court  orders.  The  comment  would  revise 
the  rule  to  state:  "If  before  the 
expiration  of  the  30-month  period,  or 
7V2  years  where  applicable,  the  district 
court  decides  such  patent  is  invalid  or 
not  infringed,  the  approval  will  be  made 
effective  on  the  date  of  the  district  court 
order  or  judgment."  The  comment 
would  also  replace  the  words  "a  final 
order"  in  proposed  §314.107(b)(3)(iii) 
and  (b)(3)(iv)  with  "an  order  or 
judgment." 

FDA  declines  to  limit  the  rule  to 
district  court  orders.  As  stated  in  the 
preamble  to  the  proposed  rule,  FDA 
interprets  the  requirement  of  a  "court 
decision"  to  mean  "a  final  decision  of 
a  court  from  which  no  appeal  can  or  has 
been  taken"  (see  54  FR  28872  at  28895). 
Beginning  the  180-day  exclusivity 
period  before  the  resolution  of  the 
appeals  process  would  render  the 
exclusivity  valueless  to  a  prudent 
applicant  who  delayed  marketing  until 
the  issues  were  resolved  on  appeal. 

FDA  has,  however,  revised 
§  314.107(b)(3)(iii)  and  (b)(3)(iv)  to  refer 
to  an  "order  or  judgment"  because  both 
terms  are  sometimes  used  to  refer  to 
actions  that  terminate  an  action  or 
decide  a  matter  in  litigation. 

71.  Proposed  §314. 107(b)(4) 
concerned  applicants  who  made 
multiple  patent  certifications.  In 
essence,  the  proposed  provision  would 
consider  the  approval  of  a  505(b)(2) 
application  or  an  ANDA  to  be  effective 
on  the  last  applicable  date.  One 
comment  would  amend  proposed 


§  314.107(b)(4)  by  adding  a  new 
sentence  stating: 

If  the  applicant  has  submitted  certifications 
under  §314  50(i)  or  §  314.94(a)(12)  and  has 
submitted  notice  to  the  owner  of  the  patent 
pursuant  to  §314.95,  and  FDA  subsequently 
receives  a  stipulation  or  order  by  the  district 
court  notifying  it  that  the  applicant  has 
amended  its  answer  to  add  new  arguments, 
not  included  in  that  notice,  in  any  ensuing 
suit  for  patent  infringement,  the  date  of 
approval  will  be  calculated  based  on  a  30-    . 
month  period  starting  at  the  date  of  receipt 
by  FDA  of  each  such  stipulation  or  order,  and 
the  approval  will  become  effective  on  the  last 
applicable  date. 

Alternatively,  the  comment  suggested 
that  an  ANDA  applicant  who  amended 
its  answer  to  a  patent  infringement  suit 
to  include  arguments  that  were  not  in 
the  notice  to  the  patent  owner  under 
§  314.95  would  be  considered  to  have 
been  uncooperative  in  expediting  the 
lawsuit.  The  comment  explained  that 
these  revisions  would  prevent  generic 
drug  companies  from  amending  their 
answers  during  patent  infringement 
litigation  to  delay  completion  of  a  trial 
and  also  delay  the  start  of  the  30-month 
period. 

FDA  declines  to  adopt  the  comment's 
suggestion.  As  stated  above,  FDA  has 
revised  the  notice  requirements  in 
§§  314.52(c)  and  314.95(c)  to  parallel  the 
statutory  language  rather  than  specify 
notice  requirements.  The  agency  has 
neither  the  resources  nor  the  expertise 
to  engage  in  patent  disputes  or 
questions  regarding  sufficiency  of 
notice.  The  statute  leaves  the  issue  of 
extending  the  30-month  period  (based 
on  a  lack  of  cooperation  between  the 
parties  in  patent  litigation)  to  the 
discretion  of  the  trial  court.  The  agency 
believes  that  the  trial  court  should  make 
determinations  of  cooperation  on  a  case- 
by-case  basis.  Accordingly,  the  agency 
declines  to  amend  the  rule  to  consider 
an  applicant  to  be  uncooperative  and  to 
extend  the  30-month  period  if  the 
applicant  amends  an  answer  to  a 
complaint  in  patent  litigation  to  include 
an  argument  not  reflected  in  the  notice 
to  the  patent  holder. 

72.  FDA  received  several  comments 
on  proposed  §  314.107(c)  and  the  180- 
day  exclusivity  period  against 
subsequent  ANDA's.  As  proposed, 
§  314.107(c)  would  provide  180-day 
exclusivity  to  the  first  ANDA  applicant 
that  made  a  paragraph  IV  patent 
certification  (that  the  patent  was  invalid 
or  not  infringed)  and  was  sued  for 
patent  infringement.  Seven  comments 
said  the  language  requiring  an  ANDA 
applicajit  to  have  been  sued  in  order  for 
the  180-day  exclusivity  period  to 
become  effective  was  contrary  to  the 
statute  and  to  a  judicial  ruling  in  the 


U.S.  District  Court  for  the  District  of 
Columbia. 

Section  505{j)(4)(B)(iv)  of  the  act  can 
be  applied  straightforwardly  only  when 
an  applicant  who  seeks  the  180-day 
period  of  exclusive  marketing  has  been 
involved  in  a  patent  inftingement 
lawsuit.  To  apply  the  section  where 
there  has  been  no  lawsuit  would  require 
that  the  agency  ignore  the  textual 
relationship  between  section 
505(j)(4)(B)(iii)  and  (j)(4)(B)(iv)  of  the  act 
and  assume  that  Congress  intended, 
contrary  to  the  goals  it  stated  in  the 
legislative  history,  to  create  an  incentive 
for  delay  in  generic  competition, 
without  any  countervailing  benefit  to 
society.  Moreover,  it  would  provide  a 
windfall  to  an  applicant  who  has  not 
devoted  the  considerable  time  and 
money  necessary  for  patent  litigation. 
Thus,  consistent  with  the  agency's 
longstanding  interpretation  of  the  act, 
§  314.107(c)  applies  only  when  the  first 
applicant  has  been  sued.  Although,  as 
the  comments  state,  one  Federal  district 
court  reached  a  contrary  conclusion,  the 
agency  appealed  that  decision  and,  on 
appeal,  the  decision  was  vacated  as 
moot  (Inwood  Laboratories,  Inc.  v. 
Young.  723  F.Supp.  1523  (D.D.C.  1989). 
vacated  as  moot,  no.  89-5209  (DC.  Cir., 
November  13, 1989).  The  agency  has  not 
altered  its  interpretation  of  the  act. 

FDA  has,  however,  revised 
§  314.107(c)  to  clarify  other  issues,  such 
as  the  start  and  end  of  the  180-day 
exclusivity  period,  and  to  make  minor 
editorial  changes. 

73.  One  comment  suggested  revising 
proposed  §  314.107(c)  to  state  that  the 
180-day  exclusivity  period  does  not 
apply  to  delay  the  effective  date  of 
approval  of  licensees  to  the  NDA  holder. 

As  stated  above,  FDA  does  not  believe 
that  an  ANDA  applicant  who  has  made 
a  paragraph  IV  certification  and 
obtained  a  patent  license  should  be  able 
to  circumvent  a  180-day  exclusivity 
period.  Consequently,  the  agency 
declines  to  amend  the  provision  as 
requested  by  the  comment. 

74.  Two  comments  would  revise 
proposed  §  314.107(c)  to  extend  the  45- 
day  period  in  which  patent  owners  have 
to  file  suit  against  an  ANDA  applicant. 
The  proposal  referred  to  the  statutory 
45-day  period  in  which  a  patent  owner 
would  have  to  file  suit  against  an  ANDA 
applicant.  The  comments  would  extend 
the  45-day  period  upon  request  or  when 
the  ANDA  applicant  and  the  patent 
owner  agree  to  an  extension. 

FDA  declines  to  accept  the  comments' 
suggestion.  The  45-day  period  for  filing 
a  lawsuit  against  an  ANDA  applicant  is 
fully  consistent  with  section 
505{j)(4)(B)(iii)  of  the  act,  and  tlie 
agency  finds  that  there  are  sound  policy 


reasons  that  outweigh  extensions  of  the 
45-day  period.  For  example,  if  an  ANDA 
applicant  has  provided  notice  to  a 
patent  owTier  stating  that  the  ANDA 
applicant  believes  that  the  patent  is 
invalid  or  would  not  be  infringed  (a 
paragraph  TV  certification),  the  patent 
owner  may  elect  to  bring  suit  against  the 
ANDA  applicant  for  patent 
infringement.  If  the  suit  is  brought 
within  45  days  from  the  date  the  ANDA 
applicant  provided  the  notice,  section 
505(j)(4)(B)(iii)  of  the  act  precludes  the 
agency  from  granting  a  final  approval  of 
the  ANDA.  If  suit  is  not  brought  within 
45  days,  FDA  could  grant  a  final 
approval  of  the  ANDA  upon  expiration 
of  this  time  period,  assuming  that  the 
ANDA  met  all  apphcable  requirements 
for  approval.  Thus,  amending  the  rule  to 
provide  the  patent  owner  an  extension 
to  file  suit  beyond  the  45-day  period 
would  not  prevent  the  agency  from 
approving  ANDA's  during  the  extension 
(because  the  statutory  restriction  against 
making  an  approval  effective  would  no 
longer  apply),  even  if  the  patent  ov\Tier 
later  decided  to  bring  suit  against  the 
ANDA  applic£mt  and  prevailed  in  that 
lawsuit.  Such  a  result  would  waste 
agency  and  industry  resources. 

FDA  also  notes  that,  in  situations 
where  an  ANDA  applicant  has  amended 
its  notification  to  the  patent  owner  and 
approved  NDA  holder  to  make  it  more 
complete,  the  agency  may,  under 
§  314.95(f),  consider  the  45-day  period 
to  begin  on  the  day  after  the  date  of 
receipt  of  the  amended  notification. 

75.  One  comment  would  revise 
proposed  §  314.107(c)  to  begin  the  180- 
day  exclusivity  period  "on  the  first  day 
that  a  court  would  allow  non-infringing 
marketing  (unless  that  decision  were 
stayed)"  or  "30  months  from  receipt  of 
notice." 

The  agency  declines  to  revise  the  rule 
as  suggested.  The  rule,  which 
paraphrases  the  statutory  language  at 
section  505(j)(4){B)(iv)  of  the  act,  better 
reflects  the  plain  meaning  of  the  act. 
Revising  the  rule  as  requested  by  the 
comment  would  begin  the  130-day 
exclusivity  period  at  the  end  of  the  30- 
month  period  without  regard  to  whether 
the  applicant  had  commenced 
marketing  on  that  date. 

76.  Proposed  §314. 107(c)(l)(i)  would 
provide  180-day  exclusivity  to  the  first 
ANDA  applicant  to  submit  a  complete 
ANDA  with  a  paragraph  IV  patent 
certification  aad  "to  be  sued  within  45 
days  of  the  patent  owner's  receipt  of 
notice."  One  comment  said  the  rule,  as 
drafted,  created  an  incentive  for 
frivolous  claims  of  patent  invalidity  or 
noninfringement  because  it  would  give 
ANDA  applicants  exclusivity  even  if  the 
applicant  was  unsuccessful  in 


defending  against  the  patent  owner's 
lawsuit.  The  comment  would  replace 
the  phrase  "to  be  sued  within  45  days" 
with  "and  to  successfully  defend  a  suit 
brought  within  45  days." 

FDA  agrees  and  has  amended 
§  314.107(c)  accordingly. 

77.  FDA  received  several  comments 
regarding  proposed  §  314.107(c)(l)(i) 
and  (c)(l)(ii).  These  provisions 
concerned  the  start  of  the  180-day 
exclusivity  period.  Proposed 

§  314.107(c)(l)(i)  would  begin  the  180- 
day  exclusivity  period  on  the  date  of  the 
first  commercial  marketing  of  the  drug 
product  by  the  first  ANDA  appUcant 
who  submitted  a  substantially  complete 
ANDA  containing  a  certification  that  the 
patent  was  invaUd  or  not  infringed  and 
who  was  sued  for  patent  infringement 
within  45  days  after  providing  notice  to 
the  patent  owner.  Alternatively, 
proposed  §  314.107(c)(l)(ii)  would  begin 
the  180-day  exclusivity  period  on  the 
"date  a  decision  of  the  court  holding  the 
relevant  patent  invalid  or  not  infringed" 
if  that  date  was  earlier  than  the  date  of 
the  first  commercial  marketing.  One 
comment  would  revise  proposed 
§  314.107(c)(l)(ii)  to  include  a  cross- 
reference  to  the  language  in 
§  314.107(b)(3)  on  patent  htigation. 

FDA  declines  to  adopt  the  suggested 
revision.  The  agency  believes  that  the 
meaning  of§  314. ld7(c)(l)(ii)  is 
sufficiently  clear  so  that  the  court 
referred  to  in  §  314.107(c)(l)(ii)  is  the 
court  deciding  the  patent  infringement 
suit.  However,  for  reasons  stated 
elsewhere  in  this  document,  the  agency 
has  amended  this  provision  to  include 
a  reference  to  unenforceable  patents. 

78.  One  comment  would  amend 

§  314.107(c).  (c)(l)(i),  and  {c)(l)(ii)  to 
permit  an  ANT)A  applicant  to  decide 
whether  to  start  the  180-day  exclusivity 
period  on  the  date  it  notifies  the  agency 
that  the  applicant  has  begun  ccrrmercial 
marketing  of  the  drug  product  or  to  wait 
to  see  whether  the  court  decision  is 
appealed.  If  an  appeal  did  result,  the 
comment  would  permit  the  ANDA 
applicant  to  have  the  180-day  period 
begin  when  a  court  issues  a  decision  on 
the  appeal. 

FDA  declines  to  amend  the  provision 
as  suggested  by  the  comment.  The 
provision  is  consistent  with  section 
505(j)(4)(B)(iv)  of  the  act  by  begirming 
the  180-day  period  on  the  date  the  first 
ANDA  applicant  has  notified  the  agency 
that  it  has  begun  commercial  marketing 
of  the  drug  product  or  the  date  of  a  court 
decision  holding  the  patent  to  be  invalid 
or  not  infringed,  "whichever  is  earlier" 
(see  section  505{j)(4)(B)(iv)  of  the  act).) 
Allowing  an  applicant  to  begin 
marketing  before  the  commencement  of 
the  180-day  exclusivity  period  would. 
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in  effect,  extend  the  exclusivity  period 
in  a  manner  that  is  inconsistent  with  the 
plain  meaning  of  the  act.  FDA  also  notes 
that  the  court  decision  must  be  a  final 
decision  from  which  no  appeal  can  be 
or  has  been  taken  (see  54  PR  28872  at 
28895). 

79.  FDA  received  four  comments 
regarding  "substantially  complete" 
applications  under  proposed 
§31 4. 107(c)(2).  Proposed  §31 4. 107(c)(2) 
would  consider  an  ANDA  to  have  been 
"previously  submitted"  with  resprct  to 
another  application  for  the  same  listed 
drug  "if  the  date  on  which  the  first 
application  was  both  substantially 
complete  and  contained  a  certification 
that  the  patent  was  invalid  or  not 
infringed  is  earlier  than  the  date  on 
which  the  second  application  was  both 
substantially  complete  and  contained 
the  same  certification."  The  proposal 
also  stated  that  a  "substantially 
complete"  application  "must  contain 
the  results  of  any  required 
bioequivalence  studies,  or,  if  applicable, 
a  request  for  a  waiver  of  such  studies." 

One  comment  asked  FDA  to  provide 
information  as  to  which  ANDA  was  the 
first  "substantially  complete"  ANDA. 
The  comment  suggested  that  disclosing 
such  information  did  not  present  any 
confidentiality  problems  because  the 
ANDA  applicant  would  have  rpvealed 
the  existence  of  the  ANDA  when  it 
provided  notice  of  certification  of 
invalidity  or  noninfringement  of  the 
patent  to  the  patent  owner  and  NDA 
holder. 

FDA  agrees,  in  part,  vnih  the 
comment.  Disclosing  whether  an  ANDA 
had  been  received  for  a  specific  listed 
drug  would  enable  manufecturers  to 
decide  whether  to  develop  a  generic 
version  of  that  drug  and  perhaps 
conserve  the  manufacturer's  resources. 
Such  knowledge  could,  in  turn, 
effectively  reduce  the  number  of 
applications  for  the  same  product  and 
thus  also  conserve  agency  resources. 
The  agency,  therefore,  will  disclose 
whether  an  ANDA  has  been  received  for 
a  particular  drug,  but,  in  order  to 
preserve  the  confidentiality  of  the 
applicant,  will  not  disclose  when  the 
application  had  been  received  or  the 
applicant's  identity.  Potential  applicants 
who  wish  to  inquire  whether  an  ANDA 
for  a  specific  drug  has  been  received  can 
contact  the  Regulatory  Support  Branch 
(HFD-615).  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855.  301-594-0315. 

80.  Two  comments  disagreed  with  the 
language  regarding  "substantially 
complete"  applications.  One  comment 
said  FDA  should  only  determine 
whether  an  ANDA  contains  a 
bioequivalence  test  or  waiver  request 


and  not  focus  on  the  results  of  any 
required  bioeqxiivalence  studies.  The 
second  comment  suggested  that  a 
"substantially  complete"  ANDA  be  one 
that  contained  a  paragraph  IV  patent 
certification  and  a  bioequivalence  study 
that  is  ultimately  approved.  The 
comment  said  this  change  would  deter 
ANDA  applicants  from  submitting 
"superficial"  bioequivalence  tests.  The 
comment  also  suggested  that  the  agency 
establish  criteria  as  to  whether  changes 
to  an  ANDA  were  so  substantial  that  the 
ANDA  could  no  longer  be  considered  as 
the  first  to  be  filed. 

Since  publication  of  the  proposed 
rule,  FDA  has  clarified  its  poUcies 
regarding  the  submission  of  incomplete 
ANDA's.  Under  the  earlier  policy, 
ANDA  apphcants  could  submit  ANDA's 
with  bioequivalence  study  protocols 
and  could  provide  bioequivalence  study 
data  at  a  later  date.  This  policy  resulted 
in  a  significant  and  unwarranted 
expenditure  of  resources  in  reviewing 
applications  that  had  little  potential  for 
approval.  Thus,  in  the  Federal  Register 
of  April  28,  1992.  FDA  announced  that 
it  would  no  longer  accept  an  ANDA  that 
does  not  contain  complete 
bioequivalence  study  data  if  such  data 
are  required  for  approval  (see  57  FR 
17950  at  17959).  A  "substantially 
complete"  appUcation,  therefore,  should 
have  a  complete  bioequivalence  study, 
or  other  information  to  show 
bioequivalence  that  could  support 
approval  of  the  application.  FDA  will 
examine  the  bioequivalence  information 
upon  submission  and,  if  the  agency 
determines  that  the  bioequivalence 
information  is  facially  insufficient  to 
support  a  finding  of  bioequivalence,  the 
agency  will  not  review  the  application 
under  §  314.101(d).  A  decision  by  the 
agency  after  receipt  of  an  application 
that  the  bioequivalence  information  is 
inadequate  for  approval  does  not 
necessarily  mean  that  the  application 
was  not  substantially  complete  at  the 
time  of  submission. 

FDA  also  declines  to  establish  criteria 
to  establish  whether  changes  to  an 
ANDA  were  so  substantial  that  it  could 
not  be  considered  to  have  been  filed. 
While  certain  changes  in  an  ANDA  (e.g., 
a  change  in  the  listed  drug)  would 
amount  to  a  new  filing  for  purposes  of 
§  314.107(c)(2),  other  changes  (e.g., 
minor  labeling  changes)  would  not.  The 
agency  believes  a  case-by-case  approach 
is  preferable  because  many  products 
and  manufacturers  may  be  unique. 

81.  The  agency,  on  its  own  initiative, 
has  revised  the  provisions  in  §  314.107 
(c)(2)  and  (c)(3)  to  clarify  their  intent. 
These  provisions  address  the  issues  of 
the  "applicant  submitting  the  first 
application"  for  exclusivity  purposes, 


what  constitutes  a  "substantially 
complete"  appUcation,  and  the  effective 
dates  of  approval  for  subsequently 
submitted  applications  if  the  first 
appUcant  is  not  "actively  pursuing" 
approval.  FDA  has  made  similar 
editorial  changes  at  §  314.107(c)(4). 

82.  Four  comments  addressed 
proposed  §  314.107(c)(3).  The  proposed 
provision  would  make  an  ANDA  Uiat 
had  been  received  after  FDA  had 
already  received  an  ANDA  for  the  same 
drug  immediately  effective  if  the  agency 
concluded  that  the  first  ANDA  applicant 
"is  not  actively  pursuing  approval  of  its 
abbreviated  application."  Three 
comments  asked  FDA  to  define  the 
phrase  "actively  pursuLnB  approval." 

For  purposes  of  this  rule,  tne  phrase 
"actively  pursuing  approval"  is 
intended  to  encompass  a  drug  sponsor's 
good  faith  effort  to  pursue  marketing 
approval  in  a  timely  manner.  In 
determining  whether  a  sponsor  is 
actively  pursuing  marketing  approval, 
FDA  will  consider  all  relevant  factors, 
such  as  the  sponsor's  compliance  with 
regulations  and  the  timeliness  of  its 
responses  to  FDA's  questions  or 
application  deficiencies  during  the 
review  period. 

83.  One  comment  would  revise 
proposed  §  314.107(c)(3)  to  make  a 
subsequently  received  ANDA 
immediately  effective  upon  a  finding 
that  the  first  applicant  is  not  actively 
pursuing  approval  "if  (the  subsequent 
application  is]  otherwise  eligible  for  an 
immediately  effective  approval." 

The  agency  agrees  ana  has  amended 
the  provision  accordingly.  This  change 
will  remind  applicants  that  FDA  will 
make  approval  of  a  subsequent 
abbreviated  application  immediately 
effective  if  it  satisfies  all  applicable 
requirements  and  FDA  has  concluded 
that  the  first  applicant  is  not  actively 
pursuing  approval  of  its  abbreviated 
application. 

84.  FDA  received  five  comments 
regarding  the  interpretation  of  "the 
court"  and  court  judgments  in  proposed 
§  314.107(e)(1).  Proposed  §  314.107(e)(1) 
stated  that  "the  court"  in  §  314.107(b) 
and  (c)  referred  to  "the  court  that  enters 
final  judgment  from  which  no  appeal 
can  be  or  has  been  taken."  Three 
comments  supported  the  proposal,  but 
two  comments  argued  that  FDA  had 
misconstrued  the  1984  amendments. 
One  comment  argued  that  the  court 
finding  a  patent  to  be  invaUd  or  not 
infringed  should  be  "the  court  of  first 
instance"  or  district  court  because  a 
decision  that  a  patent  was  invalid  or  not 
infringed  or  a  decision  to  issue  an 
injunction  would  be  done  by  a  district 
court.  Another  comment  argued  that 
interpreting  "the  court"  to  mean  the 


court  that  enters  final  judgment 
"effectively  gives  a  patent  owner  an 
additional  extension  of  the  patent  *   *  * 
for  the  duration  of  the  appeal"  and 
delay  generic  competition.  The 
comment  would  revise  the  rule  to 
permit  an  ANDA  applicant  to  market  its 
drug  product  after  it  had  prevailed  at 
the  trial  court  level. 

FDA  declines  to  amend 
§  314.107(e)(1)  as  suggested  by  the 
comments.  To  construe  "the  court"  as  a 
district  court,  regardless  of  any  appeal 
of  the  district  court  decision,  would 
deny  the  benefits  of  exclusivity  to  a 
prudent  applicant  that  delayed 
marketing  its  product  until  resolution  of 
an  appeal  by  the  patent  holder  (see  54 
FR  28872  at  28894).  Moreover,  if  the 
patent  holder  appealed  the  district  court 
decision  and  were  able  to  obtain  a  stay 
or  an  injunction  against  the  marketing  of 
the  applicant's  product,  the  applicant 
could  lose  the  entire  180-day  exclusivity 
period  before  the  stay  or  injunction 
were  lifted. 

Given  these  considerations,  FDA 
believes  that  any  reference  to  "the 
court"  must  be  the  court  that  enters 
final  judgment  from  which  no  appeal 
can  be  or  has  been  taken.  (The  reference 
to  "appeals"  does  not  include  the 
certiorari  process.  The  likelihood  of  an 
appellate  court  decision  being  heard 
and  overruled  by  the  Supreme  Court  is 
too  remote  to  warrant  delaying 
marketing  and  exclusivity  pending 
resolution  of  a  petition  for  writ  of 
certiorari.)  This  interpretation  avoids 
potentially  premature  decisions  on  the 
effective  date  of  ANDA  approval  and  the 
loss  of  180-day  exclusivity.  FDA  has. 
however,  also  revised  §  314.107(e)(2)  to 
clarify  which  coiul  decisions  will 
represent  the  "final"  judgment. 

85.  One  comment  would  revise 
proposed  §  314.107(e)(2)  to  refer  to  a 
coiut  order  or  judgment  rather  than 
simply  a  court  judgment. 

As  amended,  §  314.107(e)(2)  refers  to 
a  court  "decision,"  which  could  be  in 
the  form  of  either  an  order  or  a 
judgment.  The  agency  has  also  made 
minor  changes  to  §  314.107(e)(2)  to 
clarify  that  the  court  decisions  involve 
patent  issues  and  that  a  higher  court  can 
hold  or  affirm  a  lower  court  decision 
that  a  patent  is  invalid,  unenforceable, 
or  not  infi-inged. 

86.  A  second  comment  would  revise 
proposed  §  314.107(e)(2)  to  require 
applicants  to  submit  copies  of  a  court 
order  or  judgment  to  the  Division  of 
Generic  Drugs  or  "New  Drug  Evaluation 
Division  (where  applicable)." 

FDA  agrees  with  the  comment,  and 
has  added  §314.107(e)(2){iv)  to  require 
applicimts  to  send  a  copy  of  a  final 
decision  to  the  Office  of  Generic  Drugs, 


or  to  the  appropriate  division  in  the 
Office  of  Drug  Evaluation  I  or  the  Office 
of  Drug  Evaluation  II,  whichever  is 
applicable. 

87.  Proposed  §  314.107(f)  described 
how  the  45-day  period  for  filing  a  patent 
infringement  suit  would  be  determined. 
In  brief,  under  proposed  §314.107(0(1), 
the  45-day  period  would  begin  on  the 
day  after  the  date  the  patent  owTier  or 
approved  application  holder,  if  an 
exclusive  patent  licensee,  received  a 
notice  of  certification  of  invalidity  or 
noninfringement  of  the  patent.  Proposed 
§  314.107(f)(2)  would  require  the 
505(b)(2)  applicant  or  ANDA  applicant 
to  notify  FDA  whether  an  action  for 
patent  infringement  had  been  filed. 
Several  comments  objected  to  language 
in  proposed  §  314.107(0  that  would 
consider  notice  to  or  actions  by 
exclusive  licensees  to  be  equivalent  to 
notice  to  or  actions  by  a  patent  owner. 
The  comments  said  that  exclusive 
licensees  do  not  always  share  the  patent 
owner's  interests. 

FDA  agrees  and  has  revised  the  rule 
to  remove  language  that  would  consider 
exclusive  licensees  to  be  equivalent  to 
patent  ov^Tiers. 

88.  One  comment  objected  to 
proposed  §  314.107(0(1)  because  it 
would  start  the  45-day  period  on  the 
day  after  the  date  the  patent  ovkTier  or 
the  approved  application  holder,  if  an 
exclusive  patent  licensee,  received 
notice  of  invalidity  or  noninfringement 
of  a  patent.  The  comment  argued  that 
the  45-day  period  should  begin  on  the 
day  after  the  date  that  the  patent  owner 
and  the  approved  application  holder 
received  notice  and,  if  these  dates 
differed,  the  latest  date  should  mark  the 
start  of  the  45-day  period. 

The  agency  agrees  with  the  comment 
and  has  revised  §  314.107(0(1)  to  begin 
the  45-day  period  on  the  day  after  the 
date  the  pa*eat  owner  and  the  approved 
application  holder  have  received  the 
applicant's  notice  of  certification  of 
invalidity  or  noninfringement  of  a 
patent. 

89.  FDA  received  several  comments 
on  proposed  §  314.107(0(2).  Absent  a 
notice  of  an  action  for  patent 
infringement,  the  proposal  would  make 
the  approval  of  an  ANDA  or  505(b)(2) 
application  effective  immediately  upon 
the  expiration  of  the  45-day  period  for 
filing  a  patent  infringement  suit  or  upon 
FDA's  completion  of  the  review  and 
approval  process,  whichever  is  later. 
The  comments  noted  that  the  regulation 
would  have  ANDA  or  505(b)(2) 
applicants  notify  FDA  whether  a  patent 
infringement  suit  had  been  filed  and 
asked  FDA  to  permit,  by  regulation, 
patent  owners  to  notify  FDA  whether  it 
had  brought  suit.  Alternatively,  some 


comments  would  require  the  ANT)A  or 
505(b)(2)  applicant  certify  that  it  had 
not  been  sued.  The  comments  explained 
that  these  changes  were  necessary 
because  ANDA  and  505(b)(2)  applicants 
would  have  no  interest  in  notifying  FDA 
whether  suit  had  been  filed  because, 
without  such  notice,  they  could 
immediately  secure  effective  approval  of 
an  application. 

The  agency  has  amended 
§  314.107(0(2)  to  permit  patent  owners 
or  their  representatives  to  notify  FDA 
whether  a  patent  infringement  suit  has 
been  filed.  The  statute  does  not  require 
applicants  to  certify  that  they  have  not 
been  sued,  and  the  agency  does  not 
believe  such  a  burden  to  be  necessary. 

The  agency  has  also  made  minor 
revisions  to  §  314.107(0(2)  to  place  more 
emphasis  on  an  applicant's  obligation  to 
notify  FDA  immediately  of  the  filing  of 
any  legal  action  within  45  days  of 
receipt  of  a  notice  of  certification. 

Additionally,  the  agency  has  made  a 
grammatical  change  in  §314.107(0(2)  to 
clarify  that  applicants  must  send  the 
notification  to  the  Office  of  Generic 
Drugs  or  to  the  appropriate  division  in 
the  Center  for  Drug  Evaluation  and 
Research  reviewing  the  application. 

90.  One  comment  addressed  the 
requirement  in  proposed  §314.107(0(2) 
that  a  505(b)(2)  applicant  or  At^JDA 
applicant  notify  FDA  whether  an  action 
for  patent  infringement  had  been  filed 
"before  the  expiration  of  the  45-day 
time  period  or  the  completion  of  the 
agency's  review  of  the  application, 
whichever  occurs  later."  The  comment 
argued  that  a  patent  owner  had  45  days 
to  file  a  lawsuit  after  receiving  a  notice 
of  certification  of  invalidity  or 
noninfringement  of  a  patent  and, 
therefore,  a  party  should  have  an 
additional  time  period  beyond  the  45- 
day  period  for  filing  an  action  for  patent 
infringement  for  notifying  the  agency 
whether  an  action  had  been  filed.  The 
comment  would  revise  the  rule  to  give 

a  party  an  additional  15  days  beyond 
the  45-day  period  to  notify  FDA 
whether  an  action  for  patent 
infringement  had  been  filed. 

The  agency  declines  to  revise  the  rule 
as  suggested.  FDA  believes  it  is 
important  to  leam  immediately  if  an 
action  for  patent  infringement  is  filed 
before  the  completion  of  the  45-day 
period  to  avoid  an  erroneous  approval 
with  an  immediate  effective  date. 

FDA  has,  therefore,  amended 
§  314.107(0(2)  to  require  applicants  to 
notify  FDA  immediately  whether  any 
legal  action  has  been  filed.  The  agency 
has  also  amended  this  subsection  to 
clarify  the  identity  of  the  "applicant." 

91 .  FDA  has,  on  its  own  initiative, 
clarified  its  notification  requirements  in 
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§  314.107(n(2)(iii).  As  proposed. 
§314.107(n(2)(iii)  would  have  required 
parties  to  identify  a  drug  by  its 
established  name,  but  would  not  have 
expressly  required  any  identification  of 
the  drug  if  no  established  name  existed. 
The  agency  has  amended  this  provision 
to  require  identification  of  the  drug 
product  by  its  established  name  or.  if  no 
established  name  exists,  its  active 
ingredient(s). 

92.  One  comment  asked  FDA  to 
publish  information  regarding  the  status 
and  progress  of  patent  infringement 
suits  so  other  ANDA  applicants  could 
decide  whether  to  intervene  in  the  suit 
"and  asic  that  the  30-month  period  be 
shortened  or  lengthened  in  the  event 
that  it  feels  that  one  or  both  of  the 
litigants  are  not  reasonably  cooperating 
in  expediting  the  action."  Ahernatively. 
the  comment  asked  FDA  to  permit  any 
interested  party  to  petition  the  agency 
"to  remove  an  ANDA  from  exclusivity 
considerations  if  if  has  not  proceeded 
with  due  diligence — either  in 
prosecution  of  its  ANDA  or  defense  of 
an  infringement  suit." 

FDA  believes  that  ANDA  applicants 
are  capable  of  monitoring  the  progress 
of  patent  litigation  without  imposing  the 
additional  burden  of  acquiring  and 
publishing  information  on  patent 
litigation  on  FDA.  The  agency, 
therefore,  declines  to  adopt  the 
comment. 

FDA  also  declines  to  amend  the  rule 
to  permit  third  parties  to  petition  the 
agency  to  deny  exclusivity  to  an  ANDA 
due  to  the  ANDA  applicant's  actions 
during  litigation.  Under  the  statute,  the 
reduction  or  enlargement  of  the  30- 
month  period  is  left  to  the  trial  court's 
discretion.  Intervention  by  the  agency  is 
unwarranted. 

93.  One  comment  suggested  replacing 
the  words,  "action  to  defend."  in 
propositi  §314.107(f)(2)(iv)  with  the 
words,  "action  for  patent  infringement  " 
The  comment  said  that  "action  to 
defend"  was  not  a  tnnn  of  art. 

FDA  agrees  and  has  adopted  the 
comrient. 

94.  FDA.  on  its  own  initiative,  has 
modified  the  language  regarding  waivers 
in  §  314.107(0(3).  The  change  is 
intended  to  clarify  that  the  patent  owner 
does  not  object  to  FDA's  approval  of  an 
ANDA  or  505(b)(2)  application  with  an 
immediate  effective  date  and  to  account 
for  those  situations  where  the  .^NDA 
applicant  or  505(>))(2)  applicant  and  the 
patent  owner  have  agreed  to  extend  the 
45-day  period. 

/.  Section  314.108— New  Drug  Product 
Exclusivity 

Proposed  ^314.108  was  intended  to 
implement  the  new  dnig  exclusivity 


provisions  under  section  505(c)(3)(D) 
and  (j)(4)(D)  of  the  act.  This  section  of 
the  act  provides  specific  time  periods, 
known  as  new  drug  product  exclusivity 
or  market  exclusivity,  during  which  the 
effective  date  of  approval  for  a  505(b)(2) 
application  or  an  ANDA  must  be 
delayed  or.  in  some  cases,  a  505(b)(2) 
application  or  an  ANDA  cannot  be 
submitted.  For  example,  section 
505(c)(3)(D)(i)  and  (j)(4)(D)(i)  of  the  act 
grant  a  10-year  period  of  exclusivity  to 
new  chemical  entities  that  were 
approved  during  January  1.  1982.  to 
September  24.  1984.  Section 
505(c)(3)(D)(ii)  and  (j)(4)(D)(ii)  of  the  act 
grant  a  5-year  period  of  exclusivity  to 
new  chemical  entities  approved  after 
September  24, 1984.  These  sections  of 
the  act  expressly  state  that  no  505(b)(2) 
application  or  ANDA  may  be  submitted 
during  the  exclusivity  period  except 
that  such  applications  may  be  submitted 
after  4  years  if  they  contain  a 
certification  of  patent  invalidity  or 
noninfringement.  Section 
505(c)(3)(D)(iii).(c)(3)(D)(iv). 
(j)(4)(D)(iii).  and  (j)(4)(D){iv)  of  the  act 
grant  a  3-year  period  of  exclusivity  to  an 
application  or  supplemental  application 
that  is  approved  after  September  24. 
1984.  and  contains  "reports  of  new 
clinical  investigations  (other  thiin 
bioavailability  studies)  essential  to  the 
approval"  of  the  application  or 
supplemental  application  and 
"conducted  or  sponsored  by"  the  person 
submitting  the  application  or 
supplemental  application. 

Section  505(c)(3)(D)(v)  and  (j)(4)(D)(v) 
of  the  act  granted  a  2-year  period  of 
exclusivity  to  drugs  that  are  not 
chemical  entities  or  for  certain  changes 
to  already  approved  products  that  were 
approved  during  January  1.  1982.  to 
September  24.  1984.  FDA  did  not 
propose  any  regulations  for  this  2-year 
period  because  it  expired  on  .September 
24.  1986. 

The  exclusivity  provisions  of  the  act 
do  not  provide  any  protection  from  the 
marketing  of  a  generic  version  of  the 
siiHie  dnig  product  if  the  generic  version 
is  the  subject  of  a  full  NDA  submitted 
under  section  505(b)(1)  of  the  act. 

95.  Proposed  §314. 108(b)(4)  would 
provide  3  years  of  exclusivity  to  an 
application  that  was  submitted  under 
section  505(b)  of  the  act.  was  approved 
after  Sttptember  24.  1984.  was  for  a  dnig 
product  containing  an  active  moiety  that 
had  been  previously  approved  in 
another  application  under  section 
505(b)  of  the  act.  and  contained  reports 
of  new  clinical  investigations  (other 
than  bioavailability  studies)  conducted 
or  sponsored  by  the  applicant  that  were 
essential  to  approval  of  the  application. 
Proposed  §  314.108(b)(5)  would  provide 


3  years  of  exclusivity  to  a  supplemental 
application  that  was  approved  after 
September  24, 1984.  and  contained 
reports  of  new  clinical  investigations 
(other  than  bioavailability  studies) 
conducted  or  sponsored  by  the 
applicant  that  were  essential  to  approval 
of  the  application. 

Several  comments  addressed  the 
scope  of  new  drug  exclusivity.  Two 
comments  said  FDA  should  grant 
exclusivity  for  any  change  to  an 
approved  drug  product  or.  alternatively, 
should  grant  exclusivity  based  on 
specific  types  of  studies,  such  as  studies 
intended  to  reduce  drug  dosing  or  drug 
efficacy  study  implementation  (DESI) 
upgrade  studies.  One  comment 
disagreed  with  the  preamble  to  the 
proposed  rule,  which  stated,  "FDA 
expects  that  only  those  changes  in  an 
approved  drug  product  that  affect  its 
active  ingredient(s).  strength,  dosage 
form,  route  of  administration  or 
conditions  of  use  would  be  granted 
exclusivity"  (54  FR  28872  at  28899). 
Two  comments  asked  FDA  to  clarify 
whether  a  clinical  investigation 
establishing  new  risks  could  be  eligible 
for  exclusivity.  The  preamble  to  the 
proposed  rule  had  indicated  that  such 
studies  would  not  qualify  for  exclusivity 
because  "protection  of  the  public  health 
demands  that  all  products'  labeling 
contain  all  relevant  warnings"  (see  54 
FR  28872  at  28899).  One  comment  said 
FDA  should  accept  an  applicant's  claim 
of  exclusivity  alone. 

Two  other  comments  sought  to  limit 
exclusivity  or  clarify  its  scope.  One 
comment  argued  that  the  rule  was  too 
broad,  would  confer  "an  unearned 
windfall."  and  stifle  generic 
competition.  The  comment  explained 
that  some  variations,  such  as  reductions 
in  dosage,  require  little  effort  but  would 
nevertheless  qualify  for  e.xclusivity.  The 
comment  suggested  that  the  rule  define 
what  types  of  changes  would  qualify  for 
exclusivity.  The  second  comment 
agreed  willi  the  preamble  that  DESI 
upgrades  should  not  qualify  for 
exclusivity  but  asked  FDA  to  create  a 
procedure  whereby  parties  could 
contact  FDA  to  determine  whether 
exclusivity  information  was  accurate 
The  comment  said  this  would  cnaldr- 
third  parties  to  decide  whether  to 
challenge  decisions  to  grant  or  deny 
exclusivity. 

FDA  disagrees  with  those  comments 
that  would  grant  exclusivity  for  any 
change  to  an  approved  drug  product  or 
accept,  without  question,  an  applicant's 
claim  that  it  is  entitled  to  exclusivity 
l.Indcr  the  statute  and  this  final  rule, 
certain  drugs  or  changes  to  drags  can 
receive  3  years  of  exclusivity  if  the 
application  or  supplement  In  an 


application  "contains  reports  of  new 
clinical  investigations  (other  than 
bioavailability  studies)  essential  to  the 
approval*   •   •"  (see  section 
505(j)(4)(D)(iii)  and  ())(4)(D)(iv)  of  the 
act).  The  phrase  'essential  to  the 
approval"  suggests  that  the  clinical 
investigations  that  warrant  exclusivity 
must  be  vital  to  the  application  or 
supplement.  As  stated  in  the  preamble 
to  the  proposed  rule,  "to  qualify  for 
exclusivity,  there  must  not  be  published 
reports  of  studies  otherthan  those 
conducted  or  sponsored  bv  the 
applicant,  or  other  information  available 
to  the  agency  sufficient  for  FDA  to 
conclude  that  a  proposed  drug  product 
or  change  to  an  already  approved  drug 
product  is  safe  and  effective"  (see  54  FR 
28872  at  28900).  For  example,  the 
agency  would  not  consider  studies  to 
support  a  switch  from  prescription  to 
over-the-counter  (OTC)  status  to  be 
'es.sential  to  approval"  if  the  agency 
jlready  had  sufficient  information  to 
conclude  that  the  OTC  product  would 
be  safe  and  effective.  (In  OTC  switch 
situations.  FDA  encourages  applicants 
to  consult  FDA  to  determine  whether 
clinical  investigations  or  any  other 
actions  are  necessary  to  permit  FDA  to 
approve  a  switch  in  a  product's  status.) 

FDA  declines  to  define  in  the 
regulation  the  kinds  of  supplemental 
applications  that,  if  supported  bv 
clinical  investigations,  would  warrant  3- 
year  exclusivity.  Although  the  preamble 
to  the  proposed  rule  identified  certain 
(vpes  of  changes  in  a  product  that 
would  normally  warrant  exclusivity 
(changes  in  active  ingretlient,  strength, 
dosage  form,  route  of  administration,  or 
conditions  of  use),  the  agency  did  not 
intend  to  suggest  that  other  types  of 
changes  would  not  qualify.  For 
example,  changes  in  dosing  regimen 
have  resulted  in  grants  of  3-year 
exclusivity.  Changes  that  would  not 
warrant  exclusivity  are,  as  discussed  in 
the  preamble  to  the  proposed  rule, 
changes  in  labeling  that  involve 
warnings  or  other  similar  risk 
information  that  must  be  included  in 
the  labeling  of  generic  competitors. 
Applicants  obtaining  approval  for  such 
changes  in  labeling  would,  in  any  event, 
have  no  valid  interest  in  precluding 
such  information  from  the  labeling  of 
other  products.  Furthermore,  FDA  does 
not  consider  a  study  to  be  "essential  to 
approval"  simply  because  the  applicant 
(  onducted  it  and  submitted  the  study 
for  agency  review  (Ref.  1). 

FDA's  interpretation  is  supported  by 
-statements  that  were  made  during  the 
congressional  debates  surrounding  the 
t-year  exclusivity  provisions.  Senator 
Orrin  Hatch  described  the  3-year 
exclusivity  provisions  upon  approval  of 


certain  supplemental  applications  as 
protecting  "some  changes  in  strength, 
indications,  and  so  forth,  which  require 
considerable  time  and  expense  in  FT)A 
required  clinical  testing"  (130 
Congressional  Record  S10505,  August 
10,  1984)  (statement  of  Senator  Hatch)). 
Representative  Henry  Wjtxman  said  3- 
year  exclusivity  was  intended  to 
"encourage  drugmakers  to  obtain  FDA 
approval  for  significant  therapeutic  uses 
of  previously  approved  dnigs"  (130 
Congressional  Record  H9114. 
(September  6,  1984)).  Thus,  an  applicant 
is  not  entitled  to  3-year  exclusivity 
merely  because  it  supplements  an 
approved  application  based  in  part  on  a 
clinical  investigation  or  because  it 
certifies  to  FDA  that  the  clinical 
investigation  is  essential  to  approval  of 
the  application  or  supplement. 

FDA  also  declines  to  create  a  new 
procedure  whereby  a  party  could 
contact  FD.K  to  determine  whether 
e.xclusivity  information  is  accurate. 
Interested  parties  can  obtain 
information  on  exclusivity  decision* 
through  the  Freedom  of  Information  Act 
process  (21  CFR  part  20).  Parties  who 
wish  to  challenge  an  exclusivity 
decision  can  utilize  the  citizen  petition 
procedures  (21  CFR  10.30). 

96.  One  comment  suggested  that 
products  whose  labeling  may  not 
include  certain  therapeutic  indications 
(due  to  exclusivity  or  patent  protection) 
be  listed  in  the  Orange  Book  as  not 
being  therapeutically  equivalent  to  the 
innovator  product. 

FDA  addressed  this  comment  in  its 
response  to  a  citizen  petition  submitted 
by  the  Pharmaceutical  Manufacturers 
Association  (PMA).  The  response  stated, 
in  pertinent  part: 

In  drafting  the  1984  Amendments,  ttie  only 
ineihanism  that  Congress  provided  for 
enforcing  the  exclusivity  accorded  a  new 
indication  is  the  requirement  that  AN'DAs 
and  505(b)(2)  applications  be  given  delayed 
effective  approval  for  the  exclusive 
indication.  During  the  period  that  .\NDA's 
and  505(b)(2)  applications  may  not  be  made 
effective,  pinm^rs  thus  have  the  exclusive 
right  to  promote  and  lat)el  their  products  for 
the  exclusive  indication.  Nothing  in  the 
language  of  the  amended  statute  or  its 
lef^islative  history,  however,  suggests  that 
Congress  intended  the  granting  of  exclusivity 
for  a  new  indication  to  alter  therapeutic 
equivalence  ratings.  Moreo%'er.  it  would  be 
inconsistent  with  the  established  standards 
for  making  therapeutic  equivalence 
determinations  to  rate  two  products  as  not 
therapeutically  equivalent  simply  because 
one  is  labeled  with  fewer  than  all  the 
approved  indications. 

FD.\'s  standards  for  therapeutic 
equivalence  determinations  *  *  *  have 
always  been  based  upon  scientifu: 
considerations  relevant  to  predicting  the 
comparative  pharmacological  l>ehavior  of  two 


products  in  or  on  the  human  body.  There  is 
no  scientific  basis  for  concluding  that 
differences  in  recommended  indications  are 
relevant  to  this  prediction.  For  example,  the 
fact  that  a  particular  brand  of  drug  is 
recommended  in  a  medical  journal  article  for 
an  unlabeled  use,  does  not,  from  a  scientific 
standpoint,  render  other  brands  of  the  same 
drug  theraf>eutically  or  biologic:allv 
inequivalent.  Similarly,  the  fact  that  a 
pioneer  drug  is  labeled  with  a  protected 
indication  does  not  mean  that  generic  copies 
of  the  same  dnig  are  not  therapeutically 
equivalent  to  the  pioneer. 

In  absence  of  any  suggestion  in  the  statute 
or  legislative  history  that  Congress  intended 
FD.\  to  alter  the  scienUfic  basis  of 
therapeutic  equivalence  ratings  to  enforce 
exclusivity.  FDA  declines  to  consider  non- 
scientific  criteria,  i.e.,  the  existence  of 
exclusive  indications,  in  making  therapeutic 
equivalence  decisions. 

(Ref.  2) 

FDA  has  not  changed  this  position  and. 
therefore,  declines  to  adopt  the 
comment. 

97.  Many  comments  objected  to  the 
definition  of  "active  moiety"  and  the 
references  to  active  moieties  and  new- 
chemical  entities  throughout  proposed 
§  314.108.  The  comments  said  the 
definitions  lacked  statutory  support  and 
were  contrary  to  two  court  decisions, 
Abbott  Laboratories  v.  Young.  691 
F.Supp.  462  (D.  D.C.  1988),  remanded. 
920  F.2d  984  (DC.  Cir.  1990),  and  Glaxo 
Operations  UK  Ltd.  v.  Quigg,  706 
F.Supp.  1224  (E.D.  Va.  1989).  affd.  894 
F.2d  392  (Fed.  Cir.  1990)  Two 
comments  added  that  the  definition  of 
"active  moiety"  was  also  too  restrictive 
because  it  excluded  chelates,  clathrates, 
and  other  noncovalent  derivatives.  The 
comments,  in  general,  would  delete  all 
references  to  "active  moiety"  and  "new 
chemical  entity"  and  refer  only  to 
"ac:tive  ingredients."  Some  comments 
would  also  define  "active  ingredient"  as 
the  active  ingredient  found  in  the 
finished  dosage  form  before  the  drug  is 
administered  to  the  patient. 

Subsequent  to  the  close  of  the 
comment  period,  the  interpretation  of 
the  act  urged  by  the  comments  Hnd 
adopted  by  the  district  court  in  Abbott 
Laboratories  v.  Young  (providing  10 
years  of  exclusivity  imder  section 
505(j)(4)(D)(i)  of  the  act  for  products 
offering  the  same  therapeutic  moiety  in 
different  active  ingredient  forms  if  the 
salt  or  ester  form  was  approved 
subsequent  to  the  pure  therapeutic 
moiety  form)  was  rejected  by  tlie  United 
States  Court  of  Appeals  for  the  District 
of  Columbia.  Noting  that  such  an 
interpretation  would  award  exclusivity 
to  both  an  active  moiety  and  a  salt  if  the 
application  containing  the  active  moiety 
were  submitted  first,  but  would  award 
exclusivity  only  to  the  salt  if  the  salt 
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were  submitted  first,  the  court  of 
appeals  rejected  the  interpretation  as 
"farfetched  because  it  is  not  consistent 
with  any  legislative  goal"  (see  Abbott 
Laboratories  v.  Young,  920  F.2d  984, 
989). 

Although  the  court  of  appeals 
appeared  to  agree  with  the  agency's 
conclusion  that  exclusivity  should  be 
limited  to  the  first  approved  product 
containing  the  active  moiety,  the  court 
found  the  agency's  parsing  of  the 
operative  statutory  phrase  "active 
ingredient  (including  any  salt  or  ester  of 
the  active  ingredient)"  to  be 
linguistically  impermissible  as  set  forth 
in  the  agency's  administrative  decision 
denying  10- year  exclusivity  to  Abbott. 
Rather  than  interpret  the  term  "active 
ingredient"  broadly  to  include  the 
concept  of  active  moiety,  the  agency 
interpreted  the  term  narrowly  to  refer  to 
the  form  of  the  moiety  in  the  product, 
but  interpreted  the  parenthetical  phrase 
"(including  any  salt  or  ester  of  the 
active  ingredient)"  broadly  to  include 
all  active  ingredients  that  are  different 
but  contain  the  same  active  moiety. 
Although  the  court  noted  that  the 
agency  had.  subsequent  to  the 
administrative  decision,  voiced  the 
more  linguistically  permissible 
construction  (interpreting  the  term 
"active  ingredient"  to  refer  to  active 
moiety),  the  court  found  that  it  could 
not  consider  this  construction  because  it 
was  not  relied  upon  in  the 
administrative  decision.  The  court  thus 
remanded  the  case  to  the  district  court 
with  instructions  to  remand  the  issue  to 
the  agency  for  further  consideration. 

The  agency  has  concluded  that  the 
term  "active  ingredient,"  as  used  in  the 
phrase  "active  ingredient  (including  any 
salt  or  ester  of  the  active  ingredient),  ' 
means  active  moiety.  Thus,  the  agency 
declines  to  adopt  the  comments 
suggesting  removal  of  the  definition  of. 
and  references  to,  "active  moiety"  from 
§.114.108. 

FDA  disagrees  with  the  assertion  that 
the  defuiition  of  "active  moiety"  should 
not  exi  liide  chelates,  clathrates.  and 
other  iu'ni,uvalent  derivatives.  As  stated 
in  the  preamble  to  the  proposed  rule, 
exclusivity  is  intended  to  provide 
incentives  for  innovation  (see  54  FR 
28872  at  28898  and  28899).  The 
addition  of  a  chelate,  clathrate.  or  other 
noncovalont  derivative  generally  does 
not  affect  the  active  moiety  of  a  drug 
product.  The  agency,  therefore,  does  not 
believe  that  providing  exclusivity  for 
chelates,  clathrates,  and  other 
noncovalent  derivatives  of  a  previously 
approved  active  moiety  would  be 
consistent  with  the  statutory  intent. 

98.  FDA  received  a  numbier  of 
comments  regarding  the  term 


"substantial  support"  in  the  definition 
of  "conducted  or  sponsored  by  the 
applicant"  in  proposed  §  314.108(a). 
The  proposed  rule  stated.  "Ordinarily, 
substantial  support  will  mean  providing 
50  percent  or  more  of  the  cost  of 
conducting  the  study"  (see  54  FR  28872 
at  28930).  The  comments  said  the  50 
percent  figure  was  unrealistic, 
unnecessary,  or  unauthorized  by  law 
and  argued  that  cost  should  not  be  a 
controlling  factor  in  determining  new 
drug  exclusivity.  Other  comments  said 
the  rule  should  permit  firms  to  buy 
studies  because  there  is  no  basis  to  grant 
exclusivity  to  a  firm  that  purchases  an 
NDA  and  to  deny  exclusivity  to  a  firm 
that  purchases  a  study.  One  comment 
asked  how  FDA  would  treat  a  publicly 
funded  study. 

The  50-percent  contribution 
requirement  reflects  a  reasonable 
interpretation  of  section  505  (j)(4)(D)(iii) 
and  (j)(4)(D)(iv)  of  the  act.  A  study  can 
be  conducted  by  or  for  only  one 
applicant.  Exclusivity  based  on  less 
than  50-percent  funding  would  allow 
multiple  parties  to  claim  exclusivity 
against  ANDA  applicants  as  well  as 
each  other.  Moreover,  the  legislative 
history  indicates  that  Congress  created 
3-year  exclusivity  to  protect  products 
whose  development  required  a 
significant  time  commitment  and  "an 
investment  of  some  magnitude  '  (see  130 
Congressional  Record  S10504  (August 
10,  1984)  (statement  of  Senator  Hatch); 
130  Congressional  Record  H9124- 
H9125  (September  6.  1984)  (statement  of 
Representative  VVaxman)).  Obviously,  if 
a  sponsor  provided  50  percent  or  more 
funding  to  a  study,  its  investment 
represents  a  substantial  portion  of  the 
study's  funding. 

FDA  acknow-ledges  that  there  may  be 
some  rare  circumstance  in  which  less 
than  50-percent  funding  could 
constitute  "substantial  support"  and 
merit  exclusivity.  FDA  has,  therefore, 
revised  the  rule  to  require:  (1)  A 
certified  statement  from  a  Certified 
Public  Accountant  that  the  applicant 
provided  50  percent  or  mom  of  the  cost 
of  conducting  the  study:  or  (2)  an 
explanation  from  the  applicant  why 
FDA  should  consider  the  applicant  to 
have  conducted  or  sponsored  the  study 
if  the  applicant's  financial  contribution 
to  the  study  is  less  than  50  percent  if  the 
applicant  did  not  sponsor  the 
investigational  new  drug  application. 
The  agency  has  made  a  corresponding 
change  to  §  314. 50(j)(4)(iii). 

With  regard  to  studies  that  the 
applicant  has  purchased  and  publicly 
funded  studies.  FDA  agrees  that  an 
applicant  who  has  purchased  exclusive 
rights  to  a  study  should  be  able  to  obtain 
new  drug  exclusivity.  FDA.  therefore. 


has  revised  the  definition  of  "conducted 
or  sponsored  by  the  applicant"  to  state 
that  the  purchase  of  nonexclusive  rights 
to  an  investigation  does  not  satisfy  the 
definition.  FDA  emphasizes  that  the 
applicant  must  have  exclusive  rights  to 
the  purchased  study  in  order  to  be 
deemed  to  have  sponsored  a  study.  The 
purchase  of  nonexclusive  rights  by 
different  parties  could  result  in  multiple 
claims  of  exclusivity  for  the  same  study. 
For  these  reasons,  FDA  also  believes 
that  most,  if  not  all,  publicly  funded 
studies  will  not  qualify  for  exclusivity. 
These  studies  are  usually  publicly 
available,  so  FDA  will  not  give  one 
applicant  exclusive  rights  based  on  a 
study  that,  by  virtue  of  its  funding, 
belongs  to  the  general  public  and  is 
publiclv  available. 

99.  The  agency,  on  its  own  initiative, 
has  amended  the  definition  of  "date  of 
approval"  to  note  that  the  date  of 
approval  "refers  only  to  a  final  approval 
and  not  to  a  tentative  approval  that  may 
become  effective  at  a  later  date."  This 
change  reflects  FDA's  position  that  drug 
products  with  delayed  effective  dates  of 
approval  are  not  listed  drugs  and  that  an 
"approval  with  a  delayed  effective  date 
is  tentative  and  does  not  become  final 
until  the  effective  date"  (see  57  FR 
17950  at  17953). 

100.  One  comment  said  proposed 
§  314.108(a)  failed  to  correspond  to 
proposed  §314.50(j)(4)(i),  which  states 
that  §  314.108(a)  defines  "new"  and 
"clinical  investigations."  Proposed 
§314.50(j)(4)(i)  contained  an  error.  The 
proposed  rule  does  not  contain  separate 
definitions  for  "new"  and  "clinical 
investigations";  it  does,  however,  define 
"new  clinical  investigations"  at 

§  314.108(a).  FDA  has  corrected 
§  314.50(i)(4)(i)  accordingly. 

101.  One  comment  objected  to  the  last 
sentence  in  the  definition  of  "new 
clinical  investigation."  The  comment 
claimed  that  the  definition  would 
"unnecessarily,  and  contrary  to  the 
Statute,  "expand  aiid  award  an 
exclusivity  for  a  previously  submitted 
study;  and  it  unjustifiably  distinguishes 
between  safety  and  effectiveness." 

Under  the  statute,  3-year  exclusivity 
is  awarded  if  the  application  or 
supplemental  application  contained 
repwrts  of  new  clinical  investigations 
that  were  conducted  or  sponsored  by 
the  applicant  and  were  essential  to  the 
approval  of  the  application  or 
supplemental  application  (see  section 
505(j)(4)(D)(iii)  and  (j)(4)(D)(iv)  of  the 
act).  The  legislative  history  indicates 
that  3-year  exclusivity  is  for 
investigations  requiring  a  considerable 
investment  of  time  and  money  and  that 
are  necessary  for  approval  of  important 
innovations  (see  54  FR  28872  at  28899). 


Thus,  FDA  interprets  "new  clinical 
investigation"  as  a  clinical  investigation 
whose  data  have  not  been  relied  upon 
by  FDA  to  demonstrate  substantial 
evidence  of  effectiveness  of  a  previously 
approved  drug  for  any  indication  or 
safety  in  a  new  patient  population  and 
do  not  duplicate  the  results  of  another 
investigation  relied  upon  by  FDA  to 
demonstrate  a  previously  approved 
drug's  effectiveness  or  safety  in  a  new 
patient  population.  An  applicant  is  not 
limited  to  recently  conducted  clinical 
investigations;  a  clinical  investigation 
that  provides  a  "new"  basis  for  drug 
approval  can  qualify  for  exclusivity. 

102.  Two  comments  recommended 
revising  the  rule  to  address  transfers  of 
new  drug  exclusivity  between  an 
applicant  and  all  predecessors  in 
interest,  including  licensors,  assignors, 
joint  venture  partners,  or  other  parties. 

New  drug  exclusivity  is  not  a  property 
right,  but  is  rather  a  statutory  obligation 
on  the  agency.  This  statutory  obligation 
is  based  on  data  and  information  in  an 
approved  application.  Although  an 
applicant  may  purchase  an  application 
or  rights  to  data  and  information  in  an 
application  (i.e.,  exclusive  rights  to  a 
new  clinical  investigation),  from  which 
exclusivity  would  flow,  there  is  no 
property  right  to  exclusivity  itself  that 
can  be  transferred  separately  and  apart 
from  the  application  or  data  upon  which 
exclusivity  is  based.  The  agency  does, 
however,  permiuthe  submission  or 
approval  of  an  iWDA  when  the  holder 
of  the  exclusivity  permits  FDA  to 
receive  or  approve  the  ANDA. 

FDA  notes  that  joint  venture  partners 
differ  from  licensees,  assignors,  etc., 
because  joint  venture  partners  share  in 
developing  a  dnig  product. 
Consequently.  FDA  suggests  that  joint 
venture  partners  carefully  consider  how 
they  will  seek  approval  of  an 
application  and  define  Lheir  rights  and 
interests  in  the  application  to  avoid 
questions  regarding  applicability  of  the 
exclusivity  provisions  of  the  act. 

As  stated  above.  FDA  has  revised  the 
definition  of  the  phrase,  "conducted  or 
sponsored  by  the  applicant."  to  construe 
a  party  who  has  purchased  exclusive 
rights  to  a  study  to  have  "conducted  or 
sponsored"  the  study  This  change  will 
enable  a  party  who  has  acquired 
exclusive  rights  to  a  study  to  seek 
exclusivity. 

103.  Four  comments  asked  FDA  to 
create  a  mechanism  that  would 
determine  whether  a  study  was 
"essential  for  approval"  either  before  an 
application  would  be  submitted  or 
before  the  study  began.  Proposed 
§  314.108(a)  stated  that  "essential  to 
approval"  with  regard  to  an 
investigation  "means  that  the 


application  could  not  be  approved  by 
FDA  without  that  investigation,  even 
with  a  delayed  effective  date."  The 
proposal,  however,  did  not  discuss  the 
procedure  by  which  FDA  would 
determine  a  study  to  be  "essential  to 
approval." 

FDA  declines  to  accept  the  comments. 
FDA  cannot  determine  whether  a  study 
is  essential  for  approval  until  the 
application  is  approved.  Research  goals 
and  objectives  often  change  during 
clinical  investigations.  For  example,  the 
results  from  a  study  designed  to  support 
a  new  indication  could  generate  interest 
in  a  completely  different  indication.  The 
product  ultimately  approved  may  be  a 
different  product  from  that 
characterized  in  the  original 
application.  It  is  also  possible  that 
newly  available  data  in  the  public 
domain  will  obviate  the  need  for  the 
study  prior  to  approval.  Thus,  FDA  will 
decide  whether  a  study  is  essential  for 
approval  at  the  time  of  approval. 

The  agency  has,  however,  amended 
the  definition  of  "essential  to  approval" 
to  delete  the  reference  to  a  delayed 
effective  date.  This  change  is  necessary- 
because  the  agency  no  longer  regards  an 
application  with  a  delayed  effective  date 
as  being  approved.  Instead,  FDA 
considers  such  applications  as  being 
tentatively  approved  (see  57  FR  17950  at 
17953). 

104.  Proposed  §314. 108(b)(2)  would 
provide  5  years  of  exclusivity  for  a  new 
chemical  entity  if  a  drug  product 
containing  the  new  chemical  entity  was 
approved  after  September  24.  1984,  in 
an  application  submitted  under  section 
505Cb)  of  the  act.  One  comment  said 
FDA  should  deny  5-year  exclusivity  to 
any  section  "505(b)(2)  application  for  a 
new  chemical  entity  that  relies  upon 
one  or  more  investigations  that  are 
essential  for  approval  of  the  application 
but  which  were  not  conducted  or 
sponsored  by  the  applicant  *  •  *."  The 
comment  explained  that  a  505(b)(2) 
applicant  could  assemble  literature 
demonstrating  the  safety  and 
effectiveness  of  a  drug  product  marketed 
before  1962  (when  the  Federal  Food, 
Drug,  and  Cosmetic  Act  was  amended  to 
require  new  drugs  to  be  safe  and 
effective  for  their  intended  uses)  or  1938 
(when  the  Food  and  Drugs  Act  was 
amended  to  require  new  drugs  to  be  safe 
for  the  conditions  of  their  intended  use) 
and,  under  the  rule,  seek  5  years  of  new 
-drug  exclusivity.  The  comment  said 
granting  exclusivity  to  such  drugs 
would  be  inconsistent  with  statutory 
intent  and  the  legislative  history. 

Under  the  statute,  a  drug  product  may 
qualify  for  5  years  of  exclusivity  if  its 
active  moiety  has  not  been  previously 
approved  in  any  other  application  (see 


section  505(c)(3)(D)(ii)  and  (j)(4)(D)(ii)  of 
the  act).  For  some  drug  products 
marketed  before  1938  or  1962.  the  active 
moiety  will  have  been  the  subject  of  an 
approved  application  (under  prior 
versions  of  the  act  or  as  part  of  a 
combination  product  approved  under 
the  act),  so  the  active  moiety  will  be 
ineligible  for  5-year  exclusivitv. 

FDA  also  notes  that  the  statute 
provides  5-year  exclusivity  for 
applications  approved  under  section 
505(b)  of  the  act  and  that  such 
applications  are  submitted  by  persons 
who  wish  to  introduce  or  deliver  for 
introduction  into  interstate  commerce 
"any  new  drug."  (See  section  505(a)  and 
(c)(3)(DJ(ii).)  The  term  "new  drug"  is 
defined  in  section  201  (p)  of  the  act  (21 
U.S.C.  321(p)).  Drug  products  with 
active  ingredients  marketed  before  1938 
or  1962  may  be  "new  drugs."  especially 
w  here  there  has  been  a  change  in  the 
product's  labeling,  composition,  or 
manufacturer. 

Products  falling  withm  the  definition 
of  a  "new  drug"  must  be  approved 
under  section  505(b)  of  the  act  and.  as 
a  result,  may  qualify  for  5-year 
exclusivity  under  the  language  of  the  act 
and  consistent  with  legislative  history. 

105.  One  comment  said  that  FDA 
should  provide  5  years  of  exclusivity  for 
a  single  enantiomer  of  a  previously 
approved  racemate.  The  comment 
asserted  that  FDA  approval  of  a  racemic 
drug  mixture  covers  the  mixture  rather 
than  the  enantiomers  that  compose  the 
mixture. 

The  agency  declines  to  revise  the  rule 
as  requested  by  the  comment.  As  stated 
in  the  preamble  to  the  proposed  rule, 
the  agency's  position  is  that  "a  single 
enantiomer  of  a  previously  approved 
racemate  contains  a  previously 
approved  active  moiety  and  is  therefore 
not  considered  a  new  chemical  entitv" 
(see  54  FR  28872  at  28898). 

106.  One  comment  asked  FDA  to 
interpret  the  phrase  "conditions  of 
approval"  in  proposed 

§  314.108(b)(4)(iv)  narrowly  to  hmit 
e.xclusivity  to  studies  conducted'by  the 
original  applicant.  Proposed 
§  314.108(bj(4)  stated  that  if  an 
application:  (i)  Was  submitted  under 
section  505fb)  of  the  act;  (ii)  was 
approved  after  September  24.  1984;  (iii| 
was  for  a  drug  product  that  contains  an 
active  moiety  that  has  been  previously 
approved  in  another  application  under 
section  505(b)  of  the  act;  and  (iv) 
contained  reports  of  new  clinical 
investigations  (other  than  bioavailability 
studies)  conducted  or  sponsored  by  the 
applicant  that  were  essential  to  approval 
of  the  application,  the  agency  will  not 
make  effective  for  a  period  of  3  \  ears 
after  the  date  of  approval  of  the 
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application  the  approval  of  a  505(b)(2) 
application,  or  an  ANOA  for  the 
conditions  of  approval  of  the  original 
application,  or  an  ANDA  submitted 
pursuant  to  an  approved  petition  under 
section  505(j)(2)(C)  of  the  act  that  relies 
on  the  information  supporting  the 
conditions  of  approval  of  an  original 
NDA.  The  comment  said  subsequent 
applicants  who  conduct  their  own 
studies  to  obtain  approval  should  not  be 
subject  to  the  original  applicant's 
exclusivity. 

FDA  believes  that  the  comment 
misinterprets  the  scope  of  exclusivity. 
As  stated  in  the  preamble  to  the 
proposed  rule  and  the  preamble  to  this 
fmal  rule,  market  exclusivity  does  not 
provide  any  protection  from  the 
marketing  of  a  generic  version  of  the 
same  drug  product  if  the  generic  version 
is  the  subject  of  a  full  NDA  submitted 
under  section  505(b)(1)  of  the  act  (see  54 
PR  28872  at  28896).  As  discussed 
earlier,  the  statute  does  not  require  that 
the  original  appUcant  "conduct"  the 
study  to  obtain  exclusivity  FDA 
interprets  the  act  to  allow  for  exclusivity 
where  the  applicant  has  supported  the 
study  by  providing  more  than  50 
percent  of  the  funding  or  by  purchasing 
exclusive  rights  to  the  study. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
rule  under  Executive  Order  12866  and 
the  Regulatory  Flexibihty  Act  (Pub.  L. 
96-354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 


economic,  environmental,  public  health 
and  safiety.  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  n^gulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  Order 
and  so  is  not  subject  to  review  under  the 
Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  on  small  entities. 
Title  I  of  Pub.  L.  98-417  eliminated 
unnecessary  regulatory  barriers  for 
generic  drug  products  and  has  resulted 
in  generic  competition  on  many 
important  po8t-1962  drugs.  Generic  drug 
sales  account  for  a  significant  portion  of 
total  prescription  drug  sales,  and  many 
of  these  sales  would  not  have  occurred 
in  the  absence  of  Pub.  L.  98—417.  This 
competition  has  saved  consumers 
hundreds  of  millions  of  dollars  per  year, 
and  FDA  concludes  that  this  impact  is 
directly  attributable  to  the  statute.  This 
rule  will  not  affect  the  pace  or 
magnitude  of  this  economic  impact.  The 
rule  simply  clarifies  and  facilitates 
implementation  of  the  act.  Thus,  FDA 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Eflviroomeatal  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 


cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  en\'ironmental  assessment 
nor  an  environmental  impact  statement 
is  required 

VI.  Paperwork  Reduction  Act  of  1980 

This  final  rule  contains  information 
collections  which  have  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1980.  The 
title,  description,  and  respondent 
description  of  the  information  collection 
are  shown  below  with  an  estimate  of  the 
annual  reporting  and  recordkeeping 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
searching  existmg  data  sources, 
gathering  and  mamtaining  the  data 
needed,  and  conipicrting  and  reviewing 
the  collection  of  information. 

Title:  Abbreviated  New  Drug 
AppHcation  Regulations;  Patent  and 
Exclusivity  Provisions. 

Description:  The  information 
requirements  collect  information  from 
persons  who  must  obtain  FDA  approval 
before  marketing  new  human  drug 
products  or  generic  versions  of 
previously  approved  drug  products. 
These  persons  must  submit  information 
to  FDA  in  the  form  of  applications, 
notices,  and  certifications.  FDA  will  use 
this  information  to  determine  whether 
patent  information  fo^  drug  product 
has  been  submitted  and  whether  an 
applicant  is  seeking  market  exclusivity 
for  a  particular  drug  product. 

Description  of  Respondents: 
Businesses. 


Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 


314.50<i) 

314.50(j) 

314.52 

314.53 „ 

314.94(a)(12) 

314.95 

314.107 

Total 


No.  o*  re- 
spondents 


8 
50 
30 
200 
215 
30 
10 


No.  o«  re- 
sponses per 
respofKJent 


Total  annual 
responses 


8 

50 

30 

200 

215 
30 
10 


Hours  per 
response 


2 
2 

8 

1 

2 

16 

10 


Total  hours 


16 
100 
240 
200 
430 
480 

10 


1,476 


There  were  no  comments  received  on 
the  Paperwork  Reduction  Act  clearance 
submission  or  on  the  burden  estimates. 
The  agency  has.  however,  revised  the 
estimate  for  ANDA's  under  S  314.94 
based  on  its  latest  figures  for  the  number 
of  ANDA's  received. 
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List  of  Subjects  in  21  CFR  Part  314 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Drugs,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  314  is 
amended  as  follows: 

PART  314— APPLICATIONS  FOR  FDA 
APPROVAL  TO  MARKET  A  NEW  DRUG 
OR  AN  ANTIBIOTIC  DRUG 

1.  The  authority  citation  for  21  CFR 
part  314  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  503, 
505,  506,  507,  701,  704,  721  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C  321, 
331,  351,  352,  353,  355,  356,  357,  371,  374, 
379e). 

2.  Section  314.50  is  amended  by 
redesignating  existing  paragraph  (h)  as 
paragraph  (k)  and  by  adding  new 
paragraphs  (h),  (i),  and  (j)  to  read  as 
follows: 

§314.50    Content  and  format  of  an 

application. 


(h)  Patent  information.  The 
application  is  required  to  contain  the 
patent  information  described  under 
§314.53. 

(i)  Patent  certification — (1)  Contents. 
A  505(b)(2)  application  is  required  to 
contain  the  following: 

(i)  Patents  claiming  drug,  drug 
product,  or  method  of  use.  (A)  Except  as 
provided  in  paragraph  (i)(2)  of  this 
section,  a  certification  with  respect  to 
each  patent  issued  by  the  United  States 
Patent  and  Trademark  Office  that,  in  the 
opinion  of  the  apphcant  and  to  the  best 
of  its  knowledge,  claims  a  drug  (the 
drug  product  or  drug  substance  that  is 
a  component  of  the  drug  product)  on 
which  investigations  that  are  relied 
upon  by  the  applicant  for  approval  of  its 
application  were  conducted  or  that 
claims  an  approved  use  for  such  drug 
and  for  which  information  is  required  to 
be  filed  under  section  505  (b)  and  (c)  of 
the  act  and  §  314.53.  For  each  such 
patent,  the  applicant  shall  provide  the 
patent  number  and  certify,  in  its 
opinion  and  to  the  best  of  its 
knowledge,  one  of  the  following 
circumstances: 

(1)  That  the  patent  information  has 
not  been  submitted  to  FDA.  The 
applicant  shall  entitle  such  a 
certification  "Paragraph  I  Certification"; 

(2)  That  the  patent  has  expired.  The 
applicant  shall  entitle  such  a 
certification  "Paragraph  11 
Certification"; 


(5)  The  date  on  which  the  patent  will 
expire.  The  applicant  shall  entitle  such 
a  certification  "Paragraph  m 
Certification";  or 

(4)  That  the  patent  is  invalid, 
unenforceable,  or  will  not  be  infringed 
by  the  manufacture,  use,  or  sale  of  the 
drug  product  for  which  the  application 
is  submitted.  The  applicant  shall  entitle 
such  a  certification  "Paragraph  IV 
Certification".  This  certification  shall  be 
submitted  in  the  following  form: 

I,  {name  of  applicant),  certify  that  Patent  No. 

(js  invalid,  unenforceable,  or 

will  not  be  infringed  by  the  manufacture,  use, 
or  sale  ofl  [name  of  proposed  drug  product] 
for  which  this  application  is  submitted. 

The  certification  shall  be  accompanied 
by  a  statement  that  the  applicant  will 
comply  with  the  requirements  under 
§  314.52(a)  with  respect  to  providing  a 
notice  to  each  owner  of  the  patent  or 
their  representatives  and  to  the  holder 
of  the  approved  application  for  the  drug 
product  which  is  claimed  by  the  patent 
or  a  use  of  which  is  claimed  by  the 
patent  and  with  the  requirements  under 
§  314.52(c)  with  respect  to  the  content  of 
the  notice. 

(B)  If  the  drug  on  which  investigations 
that  are  relied  upon  by  the  applicant 
were  conducted  is  itself  a  licensed 
generic  drug  of  a  patented  drug  first 
approved  imder  section  505(b)  of  the 
act,  the  appropriate  patent  certification 
under  this  section  with  respect  to  each 
patent  that  claims  the  first-approved 
patented  drug  or  that  claims  an 
approved  use  for  such  a  drug. 

(ii)  jVo  relevant  patents.  If,  in  the 
opinion  of  the  apphcant  and  to  the  best 
of  its  knowledge,  there  are  no  patents 
described  in  paragraph  (i)(l)(i)  of  this 
section,  a  certification  in  the  following 
form: 

In  the  opinion  and  to  the  best  knowledge  of 
{name  of  applicant),  there  are  no  patents  that 
claim  the  drug  or  drugs  on  which 
investigations  that  are  relied  upon  in  this 
application  were  conducted  or  that  claim  a 
use  of  such  drug  or  drugs. 

(iii)  Method  of  use  patent.  (A)  If 
information  that  is  submitted  imder 
section  505  (b)  or  (c)  of  the  act  and 
§314.53  is  for  a  method  of  use  patent, 
and  the  labeling  for  the  drug  product  for 
which  the  applicant  is  seeking  approval 
does  not  include  any  indications  that 
are  covered  by  the  use  patent,  a 
statement  explaining  that  the  method  of 
use  patent  does  not  claim  any  of  the 
proposed  indications. 

(B)  If  the  labeling  of  the  drug  product 
for  which  the  applicant  is  seeking 
approval  includes  an  indication  that, 
according  to  the  patent  information 
submitted  under  section  505  (b)  or  (c)  of 
the  act  and  §  314.53  or  in  the  opinion  of 


the  applicant,  is  claimed  by  a  use 
patent,  the  apphcant  shall  submit  an 
applicable  certification  under  paragraph 
(i)(l)(i)  of  this  section. 

(2)  Method  of  manufacturing  patent. 
An  applicant  is  not  required  to  make  a 
certification  with  respect  to  any  patent 
that  claims  only  a  method  of 
manufacturing  the  drug  product  for 
which  the  applicant  is  seeking  approval. 

(3)  Licensing  agreements.  If  a 
505(b)(2)  application  is  for  a  drug  or 
method  of  using  a  drug  claimed  by  a 
patent  and  the  applicant  has  a  licensing 
agreement  with  the  patent  owTier,  the 
applicant  shall  submit  a  certification 
under  paragraph  (i)(l)(i)(A)(4)  of  this 
section  ("Paragraph  IV  Certification")  as 
to  that  patent  and  a  statement  that  it  has 
been  granted  a  patent  ficense.  If  the 
patent  owner  consents  to  an  immediate 
effective  date  upon  approval  of  the 
505(b)(2)  application,  the  application 
shall  contain  a  written  statement  from 
the  patent  owner  that  it  has  a  licensing 
agreement  with  the  applicant  and  that  it 
consents  to  an  immediate  effective  date. 

(4)  Late  submission  of  patent 
information.  If  a  patent  described  in 
paragraph  (i)(l)(i)(A)  of  this  section  is 
issued  and  the  holder  of  the  approved 
application  for  the  patented  drug  does 
not  submit  the  required  information  on 
the  patent  within  30  days  of  issuance  of 
the  patent,  an  applicant  who  submitted 
a  505(b)(2)  apphcation  that,  before  the 
submission  of  the  patent  information, 
contained  an  appropriate  patent 
certification  is  not  required  to  submit  an 
amended  certification.  An  applicant 
whose  505(b)(2)  apphcation  is  filed  after 
a  late  submission  of  patent  information 
or  whose  505(b)(2)  apphcation  was 
previously  filed  but  did  not  contain  an 
appropriate  patent  certification  at  the 
time  of  the  ptatent  submission  shall 
submit  a  certification  under  paragraph 
(i)(l)(i)  or  (i)(l)(ii)  of  this  section  or  a 
statement  under  paragraph  (i)(l)(iii)  of 
this  section  as  to  that  patent. 

(5)  Disputed  patent  information.  If  an 
applicant  disputes  the  accuracy  or 
relevance  of  patent  information 
submitted  to  FDA.  the  appUcant  may 
seek  a  confirmation  of  the  correctness  of 
the  patent  information  in  accordance 
with  the  procedures  under  §  314.53(f). 
Unless  the  patent  information  is 
withdrawal  or  changed,  the  apphcant 
must  submit  an  appropriate  certification 
for  each  relevant  patent 

(6)  Amended  certifications.  A 
certification  submitted  under 
paragraphs  (i)(l)(i)  through  (i)(l)(iii)  of 
this  section  may  be  amended  at  any 
time  before  the  effective  date  of  the 
approval  of  the  application.  An 
applicant  shall  submit  an  amended 
certification  as  an  amendment  to  a 
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pending  appucatiun  or  by  letter  to  an 
approved  application.  If  an  applicant 
with  a  pending  application  voluntarily 
makes  a  patent  certification  for  an 
untimely  filed  patent,  the  applicant  may 
withdraw  the  patent  certification  for  the 
untimely  filed  patent.  Once  an 
amendment  or  letter  for  the  change  in 
certification  has  been  submitted,  the 
application  will  no  longer  be  considered 
to  be  one  containing  the  prior 
certification. 

(i)  After  finding  of  infringement.  An 
applicant  who  has  submitted  a 
certification  under  paragraph 
(i)(l)(i)(A)(4)  of  this  section  and  is  sued 
for  patent  infringement  within  45  days 
of  the  receipt  of  notice  sent  under 
§  314.52  shall  amend  the  certification  if 
a  final  judgment  in  the  action  is  entered 
finding  the  patent  to  be  infringed  unless 
the  final  judgment  also  finds  the  patent 
to  be  invalid.  In  the  amended 
certification,  the  applicant  shall  certify 
under  paragraph  (i)(l)(i)(A)(J)  of  this 
section  that  the  patent  will  expire  on  a 
specific  date. 

(ii)  After  removal  of  a  patent  from  the 
hst  If  a  patent  is  removed  from  the  list, 
any  applicant  with  a  pending 
application  (including  a  tentatively 
approved  application  with  a  delayed 
effective  date)  who  has  made  a 
certification  with  respect  to  such  patent 
shall  amend  its  certification.  The 
applicant  shall  certify  under  paragraph 
(i)(l)(ii)  of  this  section  that  no  patents 
descrtt>ed  in  paragraph  (i)(l)(i)  of  this 
section  claim  the  drug  or.  if  other 
relevant  patents  claim  the  drug,  shall 
amend  the  certification  to  refer  only  to 
those  relevant  patents.  In  the 
amendment,  the  applicant  shall  state  the 
reason  for  the  change  in  certification 
(that  the  patent  is  or  has  been  removed 
from  the  list).  A  patent  that  is  the 
subject  of  a  lawsuit  under  §  314.107(c) 
shall  not  be  removed  from  the  list  until 
FDA  determines  either  that  no  delay  in 
effective  dates  of  approval  is  required 
under  that  section  as  a  result  of  the 
lawsuit,  that  the  patent  has  expired,  or 
that  any  such  period  of  delay  in 
effective  dates  of  approval  is  ended  An 
applicant  shall  submit  an  amended 
certification  as  an  amendment  to  a 
pending  application.  Once  an 
amendment  for  the  change  has  been 
submitted,  the  application  will  no 
longer  be  considered  to  be  one 
containing  a  certification  under 
paragraph  (i)(l)(i)(A)(-/)  of  this  section. 

(iii)  Other  amendments.  (A)  Except  as 
provided  in  paragraphs  (i)(4)  and 
(i)(6)(iii)(B)  of  this  section,  an  applicant 
shall  amend  a  submitted  certification  if. 
at  any  time  before  the  effective  date  of 
the  approval  of  the  application,  the 


applicant  learns  ttiat  ine  submitted 
certification  is  no  longer  accurate. 

(B)  An  applicant  is  not  required  to 
amend  a  submitted  certification  when 
information  on  an  otherwise  applicable 
patent  is  submitted  after  the  effective 
date  of  approval  for  the  505(b)(2) 
application. 

(j)  Claimed  exclusivity.  A  new  drug 
product,  upon  approval,  may  be  entitled 
to  a  period  of  marketing  exclusivity 
under  the  provisions  of  §  314.108.  If  an 
applicant  believes  its  drug  product  is 
entitled  to  a  period  of  exclusivity,  it 
shall  submit  with  the  new  drug 
application  prior  to  approval  the 
following  information: 

(1)  A  statement  that  the  applicant  is 
claiming  exclusivity. 

(2)  A  reference  to  the  appropriate 
paragraph  under  §  314.108  that  supports 
its  claim. 

(3)  If  the  applicant  claims  exclusivity 
under  §  314.108(b)(2).  information  to 
show  that,  to  the  best  of  its  knowledge 
or  belief,  a  drug  has  not  previously  been 
approved  under  section  505(b)  of  the  act 
containing  any  active  moiety  in  the  drug 
for  which  the  applicant  is  seeking 
approval. 

(4)  If  the  applicant  claims  exclusivity 
under  §  314  108(b)(4)  or  (b)(5).  the 
following  information  to  show  that  the 
application  contains  "new  clinical 
investigations"  that  are  "essential  to 
approval  of  the  application  or 
supplement"  and  were  "conducted  or 
sponsored  by  the  applicant:" 

(i)  "New clinical  investigations."  A 
certification  that  to  the  best  of  the 
applicant's  knowledge  each  of  the 
clinical  investigations  included  in  the 
application  meets  the  definition  of  "new 
clinical  investigation"  set  forth  in 
§  314.108(a). 

(ii)  "Essential  to  approval."  A  list  of 
all  published  studies  or  publicly 
available  reports  of  clinical 
investigations  known  to  the  applicant 
through  a  literature  search  that  are 
relevant  to  the  conditions  for  which  the 
applicant  is  seeking  approval,  a 
certification  that  the  applicant  has 
thoroughly  searched  the  scientific 
literature  and.  to  the  best  of  the 
applicant's  knowledge,  the  list  is 
complete  and  accurate  and.  in  the 
applicant's  opinion,  such  published 
studies  or  publicly  available  reports  do 
not  provide  a  sufficient  basis  for  the 
approval  of  the  conditions  for  which  the 
applicant  is  seeking  approval  without 
reference  to  the  new  clinical 
investigation(s)  in  the  application,  and 
an  explanation  as  to  why  the  studies  or 
reports  are  insufficient. 

(iii)  "Conducted  or  sponsored  by."  If 
the  applicant  was  the  sponsor  named  in 
the  Form  FDA-1571  for  an 


investigational  new  drug  application 
(IND)  under  which  the  new  clinical 
investigation(s)  that  is  essential  to  the 
approval  of  its  application  was 
conducted,  identification  of  the  IND  by 
number.  If  the  applicant  was  not  the 
sponsor  of  the  IND  under  which  the 
clinical  investigation(s)  was  conducted, 
a  certification  that  the  applicant  or  its 
predecessor  in  interest  provided 
substantial  support  for  the  clinical 
investigation(s)  that  is  essential  to  the 
approval  of  its  application,  and 
information  supporting  the  certification. 
To  demonstrate  "substantial  support," 
an  applicant  must  either  provide  a 
certified  statement  ft-om  a  certified 
public  accountant  that  the  applicant 
provided  50  percent  or  more  of  the  cost 
of  conducting  the  study  or  provide  an 
explanation  of  why  FDA  should 
consider  the  applicant  to  have 
conducted  or  sponsored  the  study  if  the 
applicant's  financial  contribution  to  the 
study  is  less  than  50  percent  or  the 
applicant  did  not  sponsor  the 
investigational  new  drug.  A  predecessor 
in  interest  is  an  entity,  e.g.,  a 
corporation,  that  the  applicant  has  taken 
over,  merged  with,  or  purchased,  or 
from  which  the  applicant  has  purchased 
all  rights  to  the  drug.  Purchase  of 
nonexclusive  rights  to  a  clinical 
investigation  after  it  is  completed  is  not 
sufficient  to  satisfy  this  definition. 
•        •         •        •        • 

3.  New  sections  314.52  and  314.53  are 
added  to  subpart  B  to  read  as  follows: 

§314.52     Notice  ot  certification  of  invalidity 
or  noninfringement  of  a  patent 

(a)  Notice  of  certification.  For  each 
patent  which  claims  the  drug  or  drugs 
on  which  investigations  that  are  relied 
upon  by  the  applicant  for  approval  of  its 
application  were  conducted  or  which 
claims  a  use  for  such  drug  or  drugs  and 
which  the  applicant  certifies  under 
§314.50(i)(l)(i)(A)(4)  that  a  patent  is 
invalid,  unenforceable,  or  will  not  be 
infringed,  the  applicant  shall  send 
notice  of  such  certification  by  registered 
or  certified  mail,  return  receipt 
requested  to  each  of  the  following 
persons: 

(1)  Each  owner  of  the  patent  that  is 
the  subject  of  the  certification  or  the 
representative  designated  by  the  owner 
to  receive  the  notice.  The  name  and 
address  of  the  patent  owner  or  its 
representative  may  be  obtained  from  the 
United  States  Patent  and  Trademark 
Office;  and 

(2)  The  holder  of  the  approved 
application  under  section  505(b)  of  the 
act  for  each  drug  product  which  is 
claimed  by  the  patent  or  a  use  of  which 
is  claimed  by  the  patent  and  for  which 
the  applicant  is  seeking  approval,  or,  if 


the  application  holder  does  not  reside  or 
maintain  a  place  of  business  within  the 
United  States,  the  application  holder's 
attorney,  agent,  or  other  authorized 
official.  The  name  and  address  of  the 
application  holder  or  its  attorney,  agent, 
or  authorized  official  may  be  obtained 
from  the  Division  of  Drug  Information 
Resources  (HFD-ao),  Center  for  Drug 
Evaluation  and  Research,  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

(3)  This  paragraph  does  not  apply  to 
a  use  palent  that  claims  no  uses  for 
which  the  applicant  is  seeking  approval. 

(b)  Sending  the  notice.  The  applicant 
shall  send  the  notice  required  by 
paragraph  (a)  of  this  section  when  it 
receives  from  FDA  an  acknowledgment 
letter  stating  that  its  application  has 
been  filed.  At  the  same  time,  the 
applicant  shall  amend  its  application  to 
include  a  statement  certifying  that  the 
notice  has  been  provided  to  each  person 
identified  under  paragraph  (a)  of  this 
section  and  that  the  notice  met  the 
content  requirement  under  paragraph  (c) 
of  this  section. 

(c)  Content  of  a  notice.  In  the  notice, 
the  applicant  shall  cite  section 
505(b)(3)(B)  of  the  act  and  shall  include, 
but  not  be  limited  to,  the  following 
information: 

(1)  A  statement  that  a  505(b)(2) 
application  submitted  by  the  applicant 
has  been  filed  by  FDA. 

(2)  The  application  number. 

(3)  The  established  name,  if  any,  as 
defined  in  section  502(e)(3)  of  the  act, 
of  the  proposed  drug  product. 

(4)  The  active  ingredient,  strength, 
and  dosage  form  of  the  proposed  drug 
product. 

(5)  The  patent  number  and  expiration 
date,  as  submitted  to  the  agency  or  as 
known  to  the  applicant,  of  each  patent 
alleged  to  be  invalid,  unenforceable,  or 
not  infringed. 

(6)  A  detailed  statement  of  the  factual 
and  legal  basis  of  the  applicant's 
opinion  that  the  patent  is  not  valid, 
unenforceable,  or  will  not  be  infringed. 
The  applicant  shall  include  in  the 
detailed  statement: 

(i)  For  each  claim  of  a  patent  alleged 
not  to  be  infringed,  a  ii  11  and  detailed 
explanation  of  why  tin  claim  is  not 
infringed. 

(ii)  For  each  cidini  of  a  patent  alleged 
to  be  invalid  or  unenforceable,  a  full 
and  detailed  explanation  of  the  grounds 
supporting  the  allegation. 

(7)  If  the  applicant  does  not  reside  or 
have  a  place  of  business  in  the  United 
States,  the  name  and  address  of  an  agent 
in  the  United  States  authorized  to 
accept  service  of  process  for  the 
applicant. 


(d)  Amendment  to  an  application.  If 
an  application  is  amended  to  include 
the  certification  described  in  §  314.50(i), 
the  applicant  shall  send  the  notice 
required  by  paragraph  (a)  of  this  section 
at  the  same  time  that  the  amendment  to 
the  application  is  submitted  to  FDA. 

(e)  Documentation  of  receipt  of  notice. 
The  applicant  shall  amend  its 
application  to  document  receipt  of  the 
notice  required  under  paragraph  (a)  of 
this  section  by  each  person  provided  the 
notice.  The  applicant  shall  include  a 
copy  of  the  return  receipt  or  other 
similar  evidence  of  the  date  the 
notification  was  received.  FDA  will 
accept  as  adequate  documentation  of  the 
date  of  receipt  a  return  receipt  or  a  letter 
acknowledging  receipt  by  the  person 
provided  the  notice.  An  applicant  may 
rely  on  another  form  of  documentation 
only  if  FDA  has  agreed  to  such 
documentation  in  advance.  A  copy  of 
the  notice  itself  need  not  be  submitted 
to  the  agency. 

(0  Approval.  If  the  requirements  of 
this  section  are  met,  the  agency  will 
presume  the  notice  to  be  complete  and 
sufficient,  and  it  will  count  the  day 
following  the  date  of  receipt  of  the 
notice  by  the  patent  owner  or  its 
representative  and  by  the  approved 
application  holder  as  the  first  day  of  the 
45-day  period  provided  for  in  section 
505(c)(3)(C)  of  the  act.  FDA  may,  if  the 
applicant  amends  its  application  with  a 
written  statement  that  a  later  date 
should  be  used,  count  fi-om  such  later 
date. 

§  31 4.53    Submission  of  patent  infonnation. 

(a)  Who  must  submit  patent 
information.  This  section  applies  to  any 
apphcant  who  submits  to  FDA  a  new 
drug  application  or  an  amendment  to  it 
under  section  505fb)  of  the  act  and 

§  314.50  or  a  supplement  to  an  approved 
application  under  §  314.70,  except  as 
provided  in  paragraph  (dK2)  of  this 
section. 

(b)  Patents  for  which  information 
must  be  submitted.  An  applicant 
described  in  paragraph  (a)  of  this 
section  shall  submit  information  on 
each  patent  that  claims  the  drug  or  a 
method  of  using  the  drug  that  is  the 
subject  of  the  new  drug  application  or 
amendment  or  supplement  to  it  and 
with  respect  to  which  a  claim  of  patent 
infringement  could  reasonably  be 
asserted  if  a  person  not  licensed  by  the 
owner  of  the  patent  engaged  in  the 
manufacture,  use,  or  sale  of  the  drug 
product.  For  purposes  of  this  part,  such 
patents  consist  of  drug  substance 
(ingredient)  patents,  drug  product 
(formulation  and  composition)  patents, 
and  method  of  use  patents.  Process 
patents  are  not  covered  by  this  section 


and  information  on  process  patents  may 
not  be  submitted  to  FDA.  For  patents 
that  claim  a  drug  substance  or  drug 
prodijct,  the  applicant  shall  submit 
information  only  on  those  patents  that 
claim  a  drug  product  that  is  the  subject 
of  a  pending  or  approved  application,  or 
that  claim  a  drug  substance  that  is  a 
component  of  such  a  product.  For 
patents  that  claim  a  method  of  use.  the 
applicant  shall  submit  information  only 
on  those  patents  that  claim  indications 
or  other  conditions  of  use  of  a  pending 
or  approved  application. 

(c)  Reporting  requirements — (1) 
General  requirements.  An  applicant 
described  in  paragraph  (a)  of  this 
section  shall  submit  the  following 
information  for  each  patent  described  in 
paragraph  (b)  of  this  section: 

(i)  Patent  number  and  the  date  on 
which  the  patent  will  expire. 

(ii)  Type  of  patent,  i.e..  drug,  drug 
product,  or  method  of  use. 

(iii)  Name  of  the  patent  owTier. 

(iv)  If  the  patent  owner  or  applica:it 
does  not  reside  or  have  a  place  of 
business  within  the  UniteJd  States,  the 
name  of  an  agent  (representative)  of  the 
patent  owner  or  applicant  who  resides 
or  maintains  a  place  of  business  within 
the  United  States  authorized  to  receive 
notice  of  patent  certification  under 
section  505(b)(3)  and  (j)(2)(B)  of  the  act 
and  §§314.52  and  314.95. 

(2)  Formulation,  composition,  or 
method  of  use  patents— (i)  Original 
declaration.  For  each  formulation, 
composition,  or  method  of  use  patent,  in 
addition  to  the  patent  information 
described  in  paragraph  (c)(1)  of  this 
section  the  applicant  shall  submit  the 
following  declaration: 

The  undersigned  declares  that  Patent  No. ' 
covers  the  formulation. 


composition,  and/or  method  of  use  of  [name 
of  drug  product].  This  product  is  [currently 
approved  under  section  505  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act)  for]  [the 
subject  of  this  application  for  which  approval 
is  tteing  sought}: 


(ii)  Amendment  of  patent  information 
upon  approval.  Within  30  days  after  the 
date  of  approval  of  its  application,  if  the 
application  contained  a  declaration 
required  under  paragraph  (c)(2)(i)  of  this 
section,  the  applicant  shall  by  letter 
amend  the  declaration  to  identify  each 
patent  that  claims  the  formulation, 
composition,  or  the  specific  indications 
or  other  conditions  of  use  that  have 
been  approved. 

(3)  No  relevant  patents.  If  the 
applicant  believes  that  there  are  no 
patents  which  claim  the  drug  or  the 
drug  product  or  which  claim  a  method 
of  using  the  drug  product  and  with 
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respe<.t  tu  vvhu.h  a  cldiin  uf  pdtent 
infringement  could  reasonably  be 
asserted  if  a  p>erson  not  licensed  by  the 
owner  of  the  patent  engaged  in  the 
manufacture,  use,  or  sale  of  the  drug 
product,  it  shall  so  declare. 

(4)  Authorized  signature.  The 
declarations  required  by  this  section 
shall  be  signed  by  the  applicant  or 
patent  owner,  or  the  applicant's  or 
patent  owner's  attorney,  agent 
(representative),  or  other  authorized 
official 

(d)  When  and  where  to  submit  patent 
information — (1)  Original  application. 
An  applicant  shall  submit  with  its 
original  application  submitted  under 
this  part,  including  an  application 
described  in  section  505(b)(2)  of  the  act, 
the  information  described  in  paragraph 
(c)  of  this  section  on  each  drug 
(ingredient),  drug  product  (formulation 
and  composition),  and  method  of  use 
patent  issued  before  the  application  is 
filed  with  FDA  and  for  which  patent 
information  is  required  to  be  submitted 
under  this  section.  If  a  patent  is  issued 
after  the  application  is  filed  with  FDA 
but  before  the  application  is  approved, 
the  applicant  shall,  within  30  days  of 
the  date  of  issuance  of  the  patent, 
submit  the  required  patent  information 
in  an  amendment  to  the  application 
under  §314.60. 

(2)  Supplements,  (i)  An  applicant 
shall  submit  patent  information 
required  under  paragraph  (c)  of  this 
section  for  a  patent  that  claims  the  drug, 
dnig  product,  or  method  of  use  for 
which  approval  is  sought  in  any  of  the 
following  supplements: 

(A)  To  change  the  formulation; 

(B)  To  add  a  new  indication  or  other 
condition  of  use.  including  a  change  in 
route  of  administration; 

(C)  To  change  the  strength; 

(D)  To  make  any  other  patented 
change  regarding  the  drug,  drug 
product,  or  any  method  of  use. 

(ii)  If  the  applicant  submits  a 
supplement  for  one  of  the  changes  listed 
under  paragraph  (d)(2)(i)  of  this  section 
and  existing  patents  for  which 
information  has  already  been  submitted 
to  FDA  claim  the  changed  product,  the 
applicant  shall  submit  a  certiTication 
with  the  supplement  identifying  the 
patents  that  claim  the  changed  product. 

(iii)  If  the  applicant  submits  a 
supplement  for  one  of  the  changes  listed 
under  paragraph  (d)(2)(i)  of  this  section 
and  no  patents,  including  previously 
submitted  patents,  claim  the  changed 
product,  it  shall  so  certify. 

(iv)  The  applicant  shall  comply  with 
the  requirements  for  amendment  of 
fonnulation  or  composition  and  method 
of  use  patent  information  under 


paidgraphs  (c)(2)(ii)  and  (d)(3)  of  this 
section. 

(3)  Patent  information  deadline.  If  a 
patent  is  issued  for  a  drug,  drug 
product,  or  method  of  use  after  an 
application  is  approved,  the  applicant 
shall  submit  to  FDA  the  required  patent 
information  within  30  days  of  the  date 
of  issuance  of  the  patent. 

(4)  Copies.  The  applicant  shall  submit 
two  copies  of  each  submission  of  patent 
information,  an  archival  copy  and  a 
copy  for  the  chemistry,  manufacturing, 
and  controls  section  of  the  review  copy, 
to  the  Central  Document  Room,  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  Park  Bldg., 
rm.  2-14.  12420  Parklawn  Dr.. 
Rockville.  MD  20857.  The  applicant 
shall  submit  the  patent  information  by 
letter  separate  from,  but  at  the  same 
time  as.  submission  of  the  supplement. 

(5)  Submission  date.  Patent 
information  shall  be  considered  to  be 
submitted  to  FDA  as  of  the  date  the 
information  is  received  by  the  Central 
Document  Room. 

(6)  Identification.  Each  submission  of 
patent  information,  except  information 
submitted  with  an  original  application, 
and  its  mailing  cover  shall  bear 
prominent  identification  as  to  its 
contents,  i.e.,  "Patent  Information,"  or. 
if  submitted  after  approval  of  an 
application.  "Time  Sensitive  Patent 
Information." 

(e)  Public  disclosure  of  patent 
information.  FDA  will  publish  in  the  list 
the  patent  number  and  expiration  date 
of  each  patent  that  is  required  to  be.  and 
is.  submitted  to  FDA  by  an  applicant, 
and  for  each  use  patent,  the  approved 
indications  or  other  conditions  of  use 
covered  by  a  patent.  FDA  will  publish 
such  patent  information  upon  approval 
of  the  application,  or,  if  the  patent 
information  is  submitted  by  the 
applicant  after  approval  of  an 
application  as  provided  under 
paragraph  (d)(2)  of  this  section,  as  soon 
as  possible  after  the  submission  to  the 
agency  of  the  patent  information.  Patent 
information  submitted  by  the  last 
working  day  of  a  month  will  be 
published  in  that  month's  supplement 
to  the  list.  Patent  information  received 
by  the  agency  between  monthly 
publication  of  supplements  to  the  list 
will  be  placed  on  public  display  in 
FDA's  Freedom  of  Information  Staff.  A 
request  for  copies  of  the  file  shall  be 
sent  in  writing  to  the  Freedom  of 
Information  Staff  (HFI-35),  Food  and 
Drug  Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

(f)  Correction  of  patent  information 
errors.  If  any  person  disputes  the 
accuracy  or  relevance  of  patent 
information  submitted  to  the  agency 


under  this  section  and  published  by 
FDA  in  the  list,  or  believes  that  an 
applicant  has  failed  to  submit  required 
patent  information,  that  person  must 
first  notify  the  agency  in  uTiting  stating 
the  grounds  for  disagreement.  Such 
notification  should  be  directed  to  the 
Drug  Information  Services  Branch 
(HFD-84).  Center  for  Drug  Evaluation 
and  Research.  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857.  The  agency  will 
then  request  of  the  applicable  new  drug 
application  holder  that  the  correctness 
of  the  patent  information  or  omission  of 
patent  information  be  confirmed.  Unless 
the  application  holder  withdraws  or 
amends  its  patent  information  in 
response  to  FDA's  request,  the  agency 
will  not  change  the  patent  information 
in  the  list.  If  the  new  drug  application 
holder  does  not  change  the  patent 
information  submitted  to  FDA,  a 
505(b)(2)  application  or  an  abbreviated 
new  drug  application  under  section 
505(j)  of  the  act  submitted  for  a  drug 
that  is  claimed  by  a  patent  for  which 
information  has  been  submitted  must, 
despite  any  disagreement  as  to  the 
correctness  of  the  patent  information, 
contain  an  appropriate  certification  for 
each  listed  patent. 

4.  Section  314.54  is  amended  by 
adding  new  paragraph  (a)(l)(vii)  to  read 
as  follows: 

§  314.54    Procedure  for  submission  of  an 
application  requiring  Investigations  for 
approval  of  a  new  Indication  for,  or  other 
change  from,  a  listed  drug. 

(a)*   •   • 

(D*  *  • 

(vii)  If  the  applicant  believes  the 
change  for  which  it  is  seeking  approval 
is  entitled  to  a  period  of  exclusivity,  the 
information  required  under  §  314.50(j). 
***** 

5.  Section  314.70  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§314.70    Supplements  and  other  changes 
to  an  approved  application. 

*         •         •         «         « 

(f)  Claimed  exclusivity.  If  an  applicant 
claims  exclusivity  under  §  314.108  upon 
approval  of  a  supplemental  application 
for  a  change  to  its  previously  approved 
drug  product,  the  applicant  shall 
include  with  its  supplemental 
application  the  information  required 
under  §  314. 50(j). 

6.  Section  314.94  is  amended  by 
adding  a  new  paragraph  (a)(12)  to  read 
as  follows: 

§314.94    Content  and  fornrtat  of  an 
abbreviated  application. 

(a)  •    •    * 


(12)  Patent  certification — (i)  Patents 
claiming  drug,  drug  product,  or  method 
of  use.  (A)  Except  as  provided  in 
paragraph  (a)(12)(iv)  of  this  section,  a 
certification  with  respect  to  each  patent 
issued  by  the  United  States  Patent  and 
Trademark  Office  that,  in  the  opinion  of 
the  applicant  and  to  the  best  of  its 
knowledge,  claims  the  reference  listed 
drug  or  that  claims  a  use  of  such  listed 
drug  for  which  the  applicant  is  seeking 
approval  under  section  505(j)  of  the  act 
and  for  which  information  is  required  to 
be  filed  under  section  505(b)  and  (c)  of 
the  act  and  §  314.53.  For  each  such 
patent,  the  applicant  shall  provide  the 
patent  number  and  certify,  in  its 
opinion  and  to  the  best  of  its 
knowledge,  one  of  the  following 
circumstances: 

[1]  That  the  patent  information  has 
not  been  submitted  to  FDA.  The 
applicant  shall  entitle  such  a 
certification  "Paragraph  I  Certification"; 

(2)  That  the  patent  nas  expired.  The 
applicant  shall  entitle  such  a 
certification  "Paragraph  II 
Certification"; 

(3)  The  date  on  which  the  patent  will 
expire.  The  applicant  shall  entitle  such 
a  certification  "Paragraph  III 
Certification";  or 

(4)  That  the  patent  is  invalid, 
unenforceable,  or  will  not  be  infringed 
by  the  manufacture,  use,  or  sale  of  the 
drug  product  for  which  the  abbreviated 
application  is  submitted.  The  applicant 
shall  entitle  such  a  certification 
"Paragraph  IV  Certification".  This 
certification  shall  be  submitted  in  the 
following  form: 

I,  {name  of  applicant),  certify  that  Patent 

No. [is  invalid,  unenforceable, 

or  will  not  be  infringed  by  the  manufacture, 
use,  or  sale  of)  [name  of  proposed  drug 
product)  for  which  this  application  is 
submitted. 

The  certification  shall  be  accompanied 
by  a  statement  that  the  appficant  will 
comply  with  the  requirements  under 
§  314.95(a)  with  respect  to  providing  a 
notice  to  each  owner  of  the  patent  or 
their  representatives  and  to  the  holder 
of  the  approved  application  for  the 
listed  drug,  and  with  the  requirements 
under  §  314.95(c)  with  respect  to  the 
content  of  the  notice. 

(B)  If  the  abbreviated  new  drug 
application  refers  to  a  listed  drug  that  is 
itself  a  licensed  generic  product  of  a 
patented  drug  first  approved  under 
section  505(b)  of  the  act,  the  appropriate 
patent  certification  under  paragraph 
(a)(12)(i)  of  this  section  with  respect  to 
each  patent  that  claims  the  first- 
approved  patented  drug  or  that  claims  a 
use  for  such  drug. 

(ii)  No  relevant  patents.  If.  in  the 
opinion  of  the  appUcant  and  to  the  best 


of  its  knowledge,  there  are  no  patents 
described  in  paragraph  (a)(12)(i)  of  this 
section,  a  certification  in  the  following 
form: 

In  the  opinion  and  to  the  best  knowledge 
of  [name  of  applicant),  there  are  no  patents 
that  claim  the  listed  drug  referred  to  in  this 
application  or  that  claim  a  use  of  the  listed 
drug. 

(iii)  Method  of  use  patent.  (A)  If 
patent  information  is  submitted  under 
section  505(b)  or  (c)  of  the  act  and 
§  314.53  for  a  patent  claiming  a  method 
of  using  the  listed  drug,  and  the  labeling 
for  the  drug  product  for  which  the 
applicant  is  seeking  approval  does  not 
include  any  indications  that  are  covered 
by  the  use  patent,  a  statement 
explaining  that  the  method  of  use  patent 
does  not  claim  any  of  the  proposed 
indications. 

(B)  If  the  labeling  of  the  drug  product 
for  which  the  applicant  is  set^king 
approval  includes  an  indication  that, 
according  to  the  patent  information 
submitted  under  section  505(b)  or  (c)  of 
the  act  and  §  314.53  or  in  the  opinion  of 
the  applicant,  is  claimed  by  a  use 
patent,  an  applicable  certification  under 
paragraph  (a)(12)(i)  of  this  section. 

(iv)  Method  of  manufacturing  patent. 
An  applicant  is  not  required  to  make  a 
certification  with  respect  to  any  patent 
that  claims  only  a  method  of 
manufacturing  the  hsted  drug. 

(v)  Licensing  agreements.  If  the 
abbreviated  new  drug  application  is  for 
a  drug  or  method  of  using  a  drug 
claimed  by  a  patent  and  the  applicant 
has  a  licensing  agreement  with  the     • 
patent  ovnier,  a  certification  under 
paragraph  (a)(12)(i)(A)(4)  of  this  section 
("Paragraph  IV  Certification")  as  to  that 
patent  and  a  statement  that  it  has  been 
granted  a  patent  license. 

(vi)  Late  submission  of  patent 
information.  If  a  patent  on  the  listed 
drug  is  issued  and  the  holder  of  the 
approved  application  for  the  listed  drug 
does  not  submit  the  required 
information  on  the  patent  within  30 
days  of  issuance  of  the  patent,  an 
applicant  who  submitted  an  abbreviated 
new  drug  application  for  that  drug  that' 
contained  an  appropriate  patent 
certification  before  the  submission  of 
the  patent  information  is  not  required  to 
submit  an  amended  certification.  An 
applicant  whose  abbreviated  new  drug 
application  is  submitted  after  a  late 
submission  of  patent  information,  or 
whose  pending  abbreviated  application 
was  previously  submitted  but  did  not 
contain  an  appropriate  patent 
certification  at  the  time  of  the  patent 
submission,  shall  submit  a  certification 
under  paragraph  (a)(12)(i)  of  this  section 
or  a  statement  under  paragraph 


(a)(12)(iii)  of  this  section  as  to  that 
patent. 

(vii)  Disputed  patent  information.  If 
an  applicant  disputes  the  accuracy  or 
relevance  of  patent  information 
submitted  to  FDA,  the  applicant  may 
seek  a  confirmation  of  the  correctness  of 
the  patent  information  in  accordance 
with  the  procedures  under  §  314.53(f)- 
Unless  the  patent  information  is 
withdrawTi  or  changed,  the  applicant 
shall  submit  an  appropriate  certification 
for  each  relevant  patent. 

(viii)  Amended  certifications.  A 
certification  submitted  under 
paragraphs  (a)(12)(i)  through  (a)(12)(iii) 
of  this  section  may  be  amended  at  any 
time  before  the  effective  date  of  the 
approval  of  the  application.  However, 
an  applicant  who  has  submitted  a 
paragraph  IV  patent  certification  may 
not  change  it  to  a  paragraph  III 
certification  if  a  patent  infringement  suit 
has  been  filed  against  another  paragraph 
rV  applicant  unless  the  agency  has 
determined  that  no  applicant  is  entitled 
to  180-day  exclusivity  or  the  patent 
expires  before  the  lawsuit  is  resolved  or 
expires  after  the  suit  is  resolved  but 
before  the  end  of  the  180-day 
exclusivity  period.  If  an  applicant  with 
a  pending  application  voluntarily  makes 
a  patent  certification  for  an  untimely 
filed  patent,  the  applicant  may 
withdraw  the  patent  certification  for  the 
untimely  filed  patent.  An  applicant 
shall  submit  an  amended  certification 
by  letter  or  as  an  amendment  to  a 
pending  application  or  by  letter  to  an 
approved  application.  Oiice  an 
amendment  or  letter  is  submitted,  the 
application  will  no  longer  be  considered 
to  contain  the  prior  certification. 

(A)  After  finding  of  infringement.  An 
applicant  who  has  submitted  a 
certification  under  paragraph 
(a)(12)(i)(A)(4)  of  this  section  and  is 
sued  for  patent  infringement  within  45 
days  of  the  receipt  of  notice  sent  under 
§  314.95  shall  amend  the  certification  if 
a  final  judgment  in  the  action  against 
the  applicant  is  entered  finding  the 
patent  to  be  infringed.  In  the  amended 
certification,  the  applicant  shall  certifj' 
under  paragraph  (a)(12)(i)(A)(3)  of  this 
section  that  the  patent  will  expire  on  a 
specific  date.  Once  an  amendment  or 
letter  for  the  change  has  been  submitted, 
the  application  will  no  longer  be 
considered  to  be  one  containing  a 
certification  under  paragraph 
(a)(12)(i)(A)(4)  of  this  section.  If  a  final 
judgment  finds  the  patent  to  be  invalid 
and  infi-inged,  an  amended  certification 
is  not  required. 

(B)  After  removal  of  a  patent  from  the 
list.  If  a  patent  is  removeid  fi^m  the  fist, 
any  applicant  with  a  pending 
application  (including  a  tentatively 
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ajijmivfii  appiK-dUnn  witti  a  liflayeU 
effective  date)  who  has  made  a 
certification  with  respect  to  such  patent 
shall  amend  its  certification.  The 
applicant  shall  certify  under  paragraph 
(a)(12)(ii)  of  this  section  that  no  patents 
described  in  paragraph  (a)(12)(i)  of  this 
section  claim  the  drug  or,  if  other 
relevant  patents  claim  the  drug,  shall 
amend  the  certification  to  refer  only  to 
those  relevant  patents.  In  the 
amendment,  the  appUcant  shall  state  the 
reason  for  the  change  in  certificatioa 
(that  the  patent  is  or  has  been  removed 
from  the  list).  A  patent  that  is  the 
subject  of  a  lawsuit  under  §314  107(c) 
shall  not  be  removed  from  the  list  until 
FDA  determines  either  that  no  delay  in 
effective  dates  of  approval  is  required 
under  that  section  as  a  result  of  the 
lawsuit,  that  the  patent  has  expired,  or 
that  any  such  period  of  delay  in 
effective  dates  of  approval  is  ended.  An 
applicant  shall  submit  an  amended 
certification.  Once  an  amendment  or 
letter  for  the  change  has  been  submitted, 
the  application  will  no  longer  be 
considered  to  be  one  containing  a 
certiTication  under  paragraph 
(a)(12)(i)(A)(4)  of  this  section. 

(C)  Other  amendments.  (1)  Except  as 
provided  in  paragraphs  (a)(12)(vi)  and 
(a)(12)(viii)(C)(2)  of  this  section,  an 
applicant  shall  amend  a  submitted 
certification  if,  at  any  time  before  the 
effective  date  of  the  approval  of  the 
application,  the  appUcant  learns  that  the 
submitted  certification  is  no  longer 
accurate. 

(2)  An  applicant  is  not  required  to 
amend  a  submitted  certification  when 
information  on  a  patent  on  the  listed 
drug  is  submitted  after  the  effective  date 
of  approval  of  the  abbreviated 
application. 
•        •        •        •        • 

7.  New  section  314.95  is  added  to 
subpart  C  to  read  as  follows: 

§314.95    NoUc«  of  certtficatton  of  invalidity 
or  nonlnfringanMnt  of  a  patent 

(a)  Noticti  of  certification.  For  each 
patent  that  claims  the  listed  drug  or  that 
claims  a  use  for  such  listed  drug  for 
which  the  applicant  is  seeking  approval 
and  that  the  applicant  certifies  under 
§314.94(a)(12)  is  invalid,  unenforceable, 
or  will  not  be  infringed,  the  applicant 
shall  send  notice  of  such  certiGcation  by 
registered  or  certified  mail,  return 
r»K;eipt  requested  to  oarh  of  the 
following  persons: 

(1)  Each  owner  of  the  patent  which  is 
the  subject  of  the  certification  or  the 
representative  designated  by  the  owner 
to  receive  the  notice.  The  name  and 
address  of  the  patent  owner  or  its 
rt'presentative  may  be  obtained  from  the 


I  I'.ii'u  .statt's  luttuit  and  Trademark 
Office;  and 

(2)  The  holder  of  the  approved 
application  under  section  505(b)  of  the 
act  for  the  listed  drug  that  is  claimed  by 
the  patent  and  for  which  the  applicant 
is  seeking  approval,  or,  if  tlie 
application  holder  does  not  reside  or 
maintain  a  place  of  business  within  the 
United  States,  the  application  holder's 
attorney,  agent,  or  other  authorized 
official.  Tlie  name  and  address  of  the 
application  holder  or  its  attorney,  agent, 
or  authorized  official  may  be  obtained 
from  the  Division  of  Drug  Information 
Resources  (HFD-80),  Center  for  Dnig 
Evaluation  and  Research.  Food  and 
Drug  Administration.  5600  Fishers 
Une.  Rockville,  MD  20857. 

(3)  This  paragraph  does  not  apply  to 
a  use  patent  that  claims  no  uses  for 
which  the  appUcant  is  seeking  approval. 

(1))  Sending  the  notice.  The  applicant 
shall  send  the  notice  required  by 
paragraph  (a)  of  this  section  when  it 
receives  from  FDA  an  acknowledgment 
letter  stating  that  its  abbreviated  new 
dmg  appUcation  is  sufficiently  complete 
to  permit  a  substantive  review.  At  the 
same  time,  the  applicant  shall  amend  its 
abbreviated  new  drug  appUcation  to 
include  a  statement  certifying  that  the 
notice  has  been  provided  to  each  person 
identified  under  paragraph  (a)  of  this 
section  and  that  the  notice  met  the 
content  requirements  under  paragraph 
(c)  of  this  section. 

(c)  Contents  of  a  notice.  In  the  notice, 
the  applicant  shall  cite  section 
505(j)(2)(B)(ii)  of  the  act  and  shall 
include,  but  not  be  limited  to,  the 
following  information: 

(1)  A  statement  that  FDA  has  received 
an  abbreviated  new  drug  application 
submitted  by  th«  applicant  containing 
any  required  bioavailabiUty  or 
bioequivalence  data  or  information. 

(2)  The  abbreviated  application 
number. 

(3)  The  established  name,  if  any,  as 
defined  in  section  502(e)(3)  of  the  act, 
of  the  proposed  drug  produci. 

(4)  The  active  ingredient,  strength, 
and  dosage  form  of  the  proposed  drug 
product. 

(5)  The  patent  number  and  expiration 
date,  as  submitted  to  the  agency  or  as 
known  to  the  applicant,  of  each  patent 
alleged  to  be  invaUd.  unenforceable,  or 
not  infringed. 

(6)  A  detailed  statement  of  the  factual 
and  legal  basis  of  the  applicant's 
opinion  that  the  f>atent  is  not  valid, 
unenforceable,  or  will  not  be  infringed. 
The  applicant  shall  Include  in  the 
detailed  statement: 

(i)  For  each  claim  of  a  patent  alleged 
not  to  be  infringed,  a  full  and  detailed 


explanation  of  why  the  claim  is  not 
infringed. 

(ii)  For  each  claim  of  a  patent  alleged 
to  be  invalid  or  unenforceable,  a  full 
and  detailed  explanation  of  the  grounds 
supporting  the  allegation. 

(7)  If  the  applicant  does  not  reside  or 
have  a  place  of  business  in  the  United 
States,  the  name  and  address  of  an  agent 
in  the  United  States  authorized  to 
accept  service  of  process  for  the 
applicant. 

(d)  Amendment  to  an  abbreviated 
application.  If  an  abbreviated 
application  is  amended  to  include  the 
certification  described  in 

§  314.94(a)(12)(i)(A)(4).  the  applicant 
shall  send  the  notice  required  by 
paragraph  (a)  of  this  section  at  the  same 
time  that  the  amendment  to  the 
abbreviated  appUcation  is  submitted  to 
FDA. 

(0)  Documentation  of  receipt  of  notice. 
The  appUcant  shall  amend  its 
abbreviated  appUcation  to  document 
receipt  of  the  notice  required  under 
paragraph  (a)  of  this  section  by  each 
person  provided  the  notice.  The 
appUcant  shall  include  a  copy  of  the 
return  recaipt  or  other  similar  evidence 
of  the  date  the  notification  was  received. 
FDA  will  accept  as  adequate 
documentation  of  the  date  of  receipt  a 
return  receipt  or  a  letter  acknowledging 
receipt  by  the  person  provided  the 
notice.  An  appUcant  may  rely  on 
another  form  of  documentation  only  if 
FDA  has  agreed  to  such  documentation 
in  advance.  A  copy  of  the  notice  itself 
need  not  be  submitted  to  the  agency. 

(f)  Approval.  If  the  requirements  of 
this  seciion  are  met.  FDA  will  presume 
the  notice  to  be  complete  and  sufHcient, 
and  it  will  count  the  day  following  the 
date  of  receipt  of  the  notice  by  the 
patent  owmer  or  its  representative  and 
by  the  approved  application  holder  as 
the  first  day  of  the  45-day  period 
provided  for  in  seciion  505(j){4)(B)(iii) 
of  the  act.  FDA  may.  if  the  applicant 
provides  a  written  statement  to  FDA 
that  a  later  date  should  be  used,  count 
from  such  later  date. 

8.  Section  314.101  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§314.101     Filing  an  application  and  an 
abbreviated  antibiotic  application  and 
receiving  an  abbreviated  new  drug 
application. 

•         •         •         •         « 

(e)  The  agency  will  refuse  to  file  an 
application  or  abbreviated  antibiotic 
application  or  will  consider  an 
abbreviated  new  drug  application  not  to 
have  been  received  if  any  of  the 
following  applies: 

(1)  The  drug  product  is  subject  to 
licensing  by  FDA  under  the  Public 


Health  Service  Act  (42  U.S.C.  201  et 
seq.]  and  subchapter  F  of  this  chapter. 

(2)  In  the  case  of  a  505(b)(2) 
application  or  an  abbreviated  new  drug 
appUcation,  the  drug  product  contains 
the  same  active  moiety  as  a  drug  that: 

(i)  Was  approved  after  September  24, 
1984.  in  an  application  under  section 
505(b)  ofthe  act,  and 

(ii)  Is  entitled  to  a  5-year  period  of 
exclusivitv  under  section  505(c)(3)(D)(ii) 
and  (j)(4)(b)(ii)  ofthe  act  and 
§  314.108(b)(2).  unless  the  5-year 
exclusivity  period  has  elapsed  or  unless 
4  years  of  the  5-year  period  have 
elapsed  and  the  application  or 
abbreviated  application  contains  a 
certification  of  patent  invalidity  or 
noninfringement  described  in 
§314.50(i)(l)(i)(A)(4)or 
§314.94(a)(12)(i)(A)(4). 
•         *         *         »         • 

9.  New  sections  314.107  and  314.108 
are  added  to  subpart  D  to  read  as 
follows: 

§314.107    Effective  date  of  approval  of  a 

505(b)(2)  application  or  abbreviated  new 
drug  application  under  section  505(j)  of  the 
act 

(a)  General.  A  drug  product  may  be 
introduced  or  delivered  for  introduction 
into  interstate  commerce  when  approval 
ofthe  application  or  abbreviated 
application  for  the  drug  product 
becomes  effective.  Except  as  provided  in 
this  section,  approval  of  an  application 
or  abbreviated  application  for  a  drug 
product  becomes  effective  on  the  date 
FDA  issues  an  approval  letter  under 

§  314.105  for  the  application  or 
abbreviated  application. 

(b)  Effect  of  patent  on  the  listed  drug. 
If  approval  of  an  abbreviated  new  drug 
appUcation  submitted  under  section 
505(1)  of  the  act  or  of  a  505(b)(2) 
application  is  granted,  that  approval 
will  become  effective  in  accordance 
with  the  following: 

(1)  Date  of  approval  letter.  Except  as 
provided  in  paragraphs  (b)(3),  (b)(4), 
and  (c)  of  this  section,  approval  will 
become  effective  on  the  date  FDA  issues 
an  approval  letter  under  §  314.105  if  the 
applicant  certifies  under  §  314.50(i)  or 
§314.94(a)(12)  that: 

(i)  There  are  no  relevant  patents;  or 

(ii)  The  applicant  is  aware  of  a 
relevant  patent  but  the  patent 
information  required  under  section  505 
(b)  or  (c)  of  the  act  has  not  been 
submitted  to  FDA;  or 

(iii)  The  relevant  patent  has  expired; 
or 

(iv)  The  relevant  patent  is  invalid, 
unenforceable,  or  will  not  be  infringed. 

(2)  Patent  expiration.  If  the  applicant 
certifies  under  §  314.50(i)  or 
§314.94(a)(12)  that  the  relevant  patent 


will  expire  bn  a  specified  date,  approval 
will  become  effective  on  the  specified 
date. 

(3)  Disposition  of  patent  litigation. 
(i)(A)  Except  as  provided  in  paragraphs 
(b)(3)(ii).  (b)(3)(iii),  and  (b)(3)(iv)  of  this 
section,  if  the  applicant  certifies  under 
§  314.50(i)  or  §  314.94(a)(12)  that  the 
relevant  patent  is  invalid, 
unenforceable,  or  will  not  be  infringed, 
and  the  patent  owner  or  its 
representative  or  the  exclusive  patent 
licensee  brings  suit  for  patent 
infringement  within  45  days  of  receipt 
by  the  patent  owTier  of  the  notice  of 
certification  from  the  applicant  under 
§  314.52  or  §  314.95,  approval  may  be 
made  effective  30  months  after  the  date 
ofthe  receipt  ofthe  notice  of 
certification  by  the  patent  owner  or  by 
the  exclusive  licensee  (or  their 
representatives)  unless  the  court  has 
extended  or  reduced  the  period  because 
of  a  failure  of  either  the  plaintiff  or 
defendant  to  cooperate  reasonably  in 
expediting  the  action;  or 

(B)  If  the  patented  drug  product 
qualifies  for  5  years  of  exclusive 
marketing  under  §  314.108(b)(2)  and  the 
patent  owner  or  its  representative  or  the 
exclusive  patent  licensee  brings  suit  for 
patent  infringement  during  the  1-year 
period  beginning  4  years  after  the  date 
the  patented  drug  was  approved  and  ■ 
within  45  days  of  receipt  by  the  patent 
owner  ofthe  notice  of  certification,  the 
approval  may  be  made  effective  at  the 
expiration  of  the  7  V2  years  from  the  date 
of  approval  ofthe  application  for  the 
patented  drug  product. 

(ii)  If  before  the  expiration  of  the  30- 
month  period,  or  7V2  years  where 
applicable,  the  court  issues  a  final  order 
that  the  patent  is  invaUd,  unenforceable, 
or  not  infringed,  approval  may  be  made 
effective  on  the  date  the  court  enters 
judgment; 

(iii)  If  before  the  expiration  ofthe  30- 
month  period,  or  7V2  years  where 
applicable,  the  court  issues  a  final  order 
or  judgment  that  the  patent  has  been 
infringed,  approval  may  be  made 
effective  on  the  date  the  court 
determines  that  the  patent  will  expire  or 
otherwise  orders;  or 

(iv)  If  before  the  expiration  ofthe  30- 
month  period,  or  7V2  years  where 
applicable,  the  court  grants  a 
preliminary  injunction  prohibiting  the 
applicant  from  engaging  in  the 
commercial  manufacture  or  sale  of  the 
drug  product  until  the  court  decides  the 
issues  of  patent  validity  and 
infringement,  and  if  the  court  later 
decides  that  the  patent  is  invalid, 
unenforceable,  or  not  infringed, 
approval  may  be  made  effective  on  the 
date  the  court  enters  a  final  order  or 


judgment  that  the  patent  is  invalid, 
unenforceable,  or  not  infringed. 

(v)  In  order  for  an  approval  to  be 
made  effective  under  paragraph  (b)(3)  of 
this  section,  the  applicant  must  receive 
an  approval  letter  from  the  agency 
indicating  that  the  appUcation  has 
received  final  approval.  Tentative 
approval  of  an  application  does  not 
constitute  "approval"  of  an  application 
and  cannot,  absent  a  final  approval 
letter  from  the  agency,  result  in  an 
effective  approval  under  paragraph 
(b)(3)  of  this  section. 

(4)  Multiple  certifications.  If  the 
applicant  has  submitted  certifications 
under§314.50(i)or§314.94(aj(12)for 
more  than  one  patent,  the  date  of 
approval  will  be  calculated  for  each 
certification,  and  the  approval  will 
become  effective  on  the  last  applicable 
date. 

(c)  Subsequent  abbreviated  new  drug 
application  submission. 

1 1 )  If  an  abbreviated  new  drug 
application  contains  a  certification  that 
a  relevant  patent  is  invaUd, 
unenforceable,  or  will  not  be  infringed 
and  the  application  is  for  a  generic  copy 
of  the  same  Usted  drug  for  which  one  or 
more  substantially  complete  abbreviated 
new  drug  applications  were  previously 
submitted  containing  a  certification  that 
the  same  patent  was  invalid, 
unenforceable,  or  would  not  be 
infringed  and  the  applicant  submitting 
the  first  application  has  successfully 
defended  against  a  suit  for  patent 
infringement  brought  within  45  days  of 
the  patent  owner's  receipt  of  notice 
submitted  under  §  314.95,  approval  of 
the  subsequent  abbreviated  new  drug 
application  will  be  made  effective  no 
sooner  than  180  days  from  whichever  of 
the  following  dates  is  earlier: 

(i)  The  date  the  appUcant  submitting 
the  first  application  first  commences 
commercial  marketing  of  its  drug 
product;  or 

(ii)  The  date  of  a  decision  ofthe  court 
holding  the  relevant  patent  invalid, 
unenforceable,  or  not  infringed. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  the  "applicant  submitting 
the  first  application"  is  the  appUcant 
that  submits  an  application  that  is  both 
substantially  complete  and  contains  a 
certification  that  the  patent  was  invaUd. 
unenforceable,  or  not  infringed  prior  to 
the  submission  of  any  other  application 
for  the  same  listed  dAig  that  is  both 
substantially  complete  and  contains  tiie 
same  certification.  A  "substantially 
complete"  application  must  contain  the 
results  of  any  required  bioequivalence 
studies,  or,  if  appUcable,  a  request  for  a 
waiver  of  such  studies. 

(3)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  if  FDA  concludes  that  the 
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applicant  subiuitdiig  tlut  first 
application  is  not  activuly  pursuing 
iipproval  of  its  abbreviated  application. 
FDA  will  make  the  approval  of 
s(it>sequent  abbreviattnl  applications 
immediately  effective  if  they  are 
otherwise  eligible  for  an  immediately 
effective  approval. 

(4)  For  purposes  of  paragraph  (c)(l)(i) 
I. f  this  section,  the  applicant  submitting 
the  first  application  shall,  if  sued  for 
patent  inlnngement.  notify  FDA  of  the 
date  that  it  commences  commercial 
marketing  of  its  drug  product. 
C'cimmercial  marketing  commences  with 
the  first  date  of  intrmluctiun  or  delivery 
for  introduction  into  interstate 
commerce  outside  the  control  of  the 
manufacturer  of  a  drug  product,  except 
for  investigational  use  undt^r  part  312  of 
this  chapter,  but  does  not  include 
transfer  of  the  drug  product  for  re.isons 
other  than  sale  within  the  control  of  the 
manufacturer  or  application  holder.  If 
iin  applicant  does  not  promptly  notify 
FDA  of  such  date,  the  eff«K:tivc  date  of 
approval  shall  be  deemed  to  bo  the  date 
(if  the  commencement  of  first 
commercial  marketing. 

(dl  Delay  due  to  exclusivity.  The 
agency  will  also  delay  the  effet.tive  date 
of  the  approval  of  an  abbreviated  new 
drug  application  under  section  505(j)  of 
the  act  or  a  505(b)(2)  application  if  delay 
is  r«H]uired  by  the  exclusivity  provisions 
m  §  314. lOfl.  When  the  cffct.tive  date  of 
un  application  is  delayed  under  both 
this  section  and  §314.108.  the  effective 
date  will  be  the  later  of  the  2  days 
specified  under  this  section  and 
«» 314.108. 

(«)  Court  actions  (1)  References  to 
actions  of  "thecourt"  in  paragraphs  (b) 
an:l  (c)  of  this  section  are  to  the  court 
that  enters  final  judgment  from  which 
no  Hop'al  can  be  or  has  been  taken. 

(2)  For  purposes  of  establishing  the 
effective  date  of  approval  based  on  a 
court  judgment,  the  followi.ng  dates 
shall  be  deemed  to  be  the  date  of  the 
final  decision  of  the  court  on  the  patent 
issues: 

(i)  If  the  district  court  enters  a 
derision  that  the  patent  is  invalid, 
unenforceable,  or  not  infringed,  and  the 
decision  is  not  appealed,  the  date  on 
which  the  right  to  appeal  lapses. 

(ii)  If  the  district  court  enters  a 
decision  that  the  patent  is  invalid, 
unenforceable,  or  not  infringe*!,  and  the 
dtN  ision  is  appealed,  the  date  of  the  first 
decision  or  order  by  a  higher  court 
holding  or  affirming  the  decision  of  the 
district  court  that  the  patent  is  invalid, 
unenforceable,  or  not  infringtMl. 

(iii)  If  the  district  court  enters  a 
decision  that  the  patent  is  infringed,  and 
the  decision  is  appealed,  the  date  on 
which  the  district  court  enters  a 


ludgiiient  tiidt  tiie  patent  is  invalid, 
unenforceable,  or  not  infringed  pursuant 
to  a  mandate  issued  by  a  court  of 
appeals. 

(iv)  The  applicant  shall  submit  a  copy 
of  the  entry  of  the  order  or  judgment  to 
the  Office  of  Generic  Drugs  (HFD-600). 
or  to  the  appropriate  division  in  the 
Office  of  Drug  Evaluation  I  (HFD-100) 
or  Office  of  Drug  Evaluation  II  (MFD- 
500).  whichever  is  applicable,  within  10 
working  days  of  a  final  judgment. 

(f)  Computation  of  45-day  time  clock. 
(1)  The  45-day  clock  described  in 
paragraph  (b)(3)  of  this  section  begins 
on  the  day  after  the  date  of  receipt  of  the 
applicant's  notice  of  certification  by  the 
patent  own'-r  or  its  representative,  and 
by  the  approved  application  holder. 
When  the  45lh  day  falls  on  Saturday, 
Sunday,  or  a  Federal  holiday,  the  45th 
day  will  be  the  next  day  that  is  not  a 
Saturday.  Simday.  or  a  Federal  holiday 

(2)  The  abbreviated  new  drug 
applicant  or  the  505(b)(2)  applicant 
shall  notify  FDA  immediately  of  the 
filing  of  any  legal  action  filed  within  45 
days  of  receipt  of  the  notice  of 
certification.  If  the  appUcant  submitting 
the  abbreviated  new  drug  application  or 
the  505(b)(2)  application  or  patent 
owner  or  its  representative  does  not 
notify  FDA  in  writing  before  the 
expiration  of  the  45-day  time  period  or 
the  completion  of  the  agency's  review  of 
the  application,  whichever  ocxurs  later, 
that  a  legal  action  for  patent 
infringement  was  filed  within  45  days  of 
receipt  of  the  notice  of  certification, 
approval  of  the  abbreviated  new  drug 
application  or  the  505(b)(2)  application 
will  be  made  effective  immediately 
upon  expiration  of  the  45  days  or  upon 
completion  of  the  agency's  review  and 
approval  of  the  application,  whichever 
is  later.  The  notification  to  PT)A  of  the 
legal  action  shall  include: 

(i)  The  abbreviated  new  drug 
application  or  505(b)(2)  application 
number. 

(ii)  The  name  of  the  abbreviated  new 
drug  or  505(b)(2)  application  applicant. 

(iii)  The  establisned  name  of^tlie  drug 
product  or.  if  no  established  name 
exists,  the  name(s)  of  the  active 
ingredient(s).  the  drug  product's 
strength,  and  dosage  form. 

(iv)  A  certification  that  an  action  for 
patent  infringement  identified  by 
number,  has  been  filed  in  an 
appropriate  court  on  a  spet:ified  date. 

The  applicant  of  an  abbreviated  new 
drug  application  shall  send  the 
notification  to  FDA's  Office  of  Generic 
Drugs  (HFD-600).  A  505(b)(2)  appficant 
shall  send  the  notification  to  the 
appropriate  division  in  the  Center  for 
Drug  Evaluation  and  Research  reviewing 
the  application.  A  patent  owner  or  its  • 


representative  may  also  notify  FDA  of 
the  filing  of  any  legal  action  for  patent 
infringement.  "The  notice  should  contain 
the  information  and  be  sent  to  the 
offices  or  divisions  described  in  this 
paragraph. 

(3)  If  the  patent  owner  or  approved 
application  holder  who  is  an  exclusive 
patent  licensee  waives  its  opportunity  to 
file  a  legal  action  for  patent 
infringement  within  45  days  of  a  receipt 
of  the  notice  of  certification  and  the 
patent  owner  or  approved  application 
holder  who  is  an  exclusive  patent 
licensee  submits  to  FDA  a  valid  waiver 
before  the  45  days  elapse,  approval  of 
the  abbreviated  new  drug  applicition  or 
the  505(b)(2)  application  will  !>e  made 
effective  upon  completion  of  the 
agency's  review  and  approval  of  the 
application.  FDA  will  only  accept  a 
waiver  in  the  following  form: 

[Same  of  patent  owner  or  exclusive  patent 
licemiee)  has  received  notice  from  (name  of 
applicant)  under  (sec/ion  505(bl(3)  or 
505li)l2)IB)  of  the  act)  and  does  not  intend  to 
file  an  action  for  patent  infringoment  against 
[name  of  applicant)  concerning  the  drug 
[name  of  drug)  before  [date  on  which  45  days 
elapses.  [Name  of  patent  owner  or  exclusive 
patent  licensee)  waives  the  opportunity 
provided  by  [section  505(c)l3)IC)  or 
5()f>lil(li)liii)  of  the  act)  and  does  not  object 
to  FD,\"s  approval  of[n(ime  ofapplicanl)'s 
[5051  b)i2)  or  abbreviated  new  drug 
application)  for  [name  of  drug)  witli  an 
immediate  effective  date  on  or  after  the  date 
of  this  letter. 

$314,108    New  drug  product  exclusivity. 

(a)  Definitions.  The  following 
definitions  of  terms  apply  to  this 
section: 

Active  moiety  means  the  molecule  or 
ion.  excluding  those  appended  portions 
of  the  molecule  that  cause  the  drug  to 
be  an  ester,  salt  (including  a  salt  with 
hydrogen  or  coordination  bonds),  or 
other  noncovalent  derivative  (such  as  a 
complex,  chelate,  or  clathrate)  of  the 
molecule,  responsible  for  the 
physiological  or  pharmacological  action 
of  the  drug  substance. 

Approved  under  section  505(bl  means 
an  application  submitted  under  section 
505(b)  and  approved  on  or  after  October 
10.  1962.  or  an  application  that  was 
"deemed  approved"  under  section 
107(c)(2)  of  Pub.  L.  87-781. 

Clinical  investigation  means  any 
experiment  other  than  a  bioavailability 
study  in  which  a  drug  is  administered 
or  dispensed  to.  or  u.sed  on.  human 
subjects. 

Conducted  or  sponsored  by  the 
applicant  with  regard  to  an 
investigation  means  that  before  or 
during  the  investigation,  the  applicant 
was  named  in  Form  FDA-1571  filed 
with  FDA  as  the  sponsor  of  the 


investigational  new  drug  application 
under  which  the  investigation  was 
conducted,  or  the  applicant  or  the 
applicant's  predecessor  in  interest, 
provided  substantial  support  for  the 
investigation.  To  demonstrate 
"substantial  support,"  an  applicant 
must  either  provide  a  certified  statement 
from  a  certified  public  accountant  that 
the  applicant  provided  50  percent  or 
more  of  the  cost  of  conducting  the  study 
or  provide  an  explanation  why  FDA 
should  consider  the  applicant  to  have 
conducted  or  sponsored  the  study  if  the 
applicant'^  financial  contribution  to  the 
study  is  less  than  50  percent  or  the 
applicant  did  not  sponsor  the 
investigational  new  drug.  A  predecessor 
in  interest  is  an  entity,  e.g.,  a 
corporation,  that  the  applicant  has  taken 
over,  merged  with,  or  purchased,  or 
from  which  the  applicant  has  purchased 
all  rights  to  the  drug.  Purchase  of 
nonexclusive  rights  to  a  clinical 
investigation  after  it  is  completed  is  not 
sufficient  to  satisfy  this  definition. 

Date  of  approval  means  the  date  on 
the  letter  from  FDA  stating  that  the  new 
drug  application  is  approved,  whether 
or  not  final  printed  labeling  or  other 
materials  must  yet  be  submitted  as  long 
as  approval  of  such  labeling  or  materials 
is  not  expressly  required.  "Date  of 
approval"  refers  only  to  a  final  approval 
and  not  to  a  tentative  approval  that  may 
become  effective  at  a  later  date. 

Essential  to  approval  means,  with 
regard  to  an  investigation,  that  there  are 
no  other  data  available  that  could 
support  approval  of  the  application. 

FDA  means  the  Food  and  Drug 
Administration. 

New  chemical  entity  means  a  drug 
that  contains  no  active  moiety  that  has 
been  approved  by  FDA  in  any  other 
application  submitted  under  section 
505(b)  of  the  act. 

New  clinical  investigation  means  an 
investigation  in  humans  the  results  of 
which  have  not  been  relied  on  by  FDA 
to  demonstrate  substantial  evidence  of 
effectiveness  of  a  previously  approved 
drug  product  for  any  indication  or  of 
safety  for  a  new  patient  population  and 
do  not  duplicate  the  results  of  another 


investigation  that  was  relied  on  by  the 
agency  to  demonstrate  the  effectiveness 
or  safety  in  a  new  patient  population  of 
a  previously  approved  drug  product.  For 
purposes  of  this  section,  data  from  a 
clinical  investigation  previously 
submitted  for  use  in  the  comprehensive 
evaluation  of  the  safety  of  a  drug 
product  but  not  to  support  the 
effectiveness  of  the  drug  product  would 
be  considered  new. 

(b)  Submission  of  and  effective  date  of 
approval  of  an  abbreviated  new  drug 
application  submitted  under  section 
505(j)  of  the  act  or  a  505lb)(2) 
application.  (1)  [Reserved] 

(2)  If  a  drug  product  that  contains  a 
new  chemical  entity  was  approved  after 
September  24, 1984,  in  an  application 
submitted  under  section  505(b)  of  the 
act,  no  person  may  submit  a  505(b)(2) 
application  or  abbreviated  new  drug 
application  under  section  505(j)  of  the 
act  for  a  drug  product  that  contains  the 
same  active  moiety  as  in  the  new 
chemical  entity  for  a  period  of  5  years 
from  the  date  of  approval  of  the  first 
approved  new  drug  application,  except 
that  the  505(b)(2)  application  or 
abbreviated  application  may  be 
submitted  after  4  years  if  it  contains  a 
certification  of  patent  invalidity  or 
noninfringement  described  in 
§314.50(iJ(l)(i)(A)(4)or 
§314.94(a)(12)(i)(A)(4). 

(3)  The  approval  of  a  505(b)(2) 
application  or  abbreviated  application 
described  in  paragraph  (b)(2)  of  this 
section  will  become  effective  as 
provided  in  §  314.107(b)(1)  or  (b)(2). 
unless  the  owner  of  a  patent  that  claims 
the  drug,  the  patent  owner's 
representative,  or  exclusive  licensee 
brings  suit  for  patent  infringement 
against  the  applicant  during  the  1-year 
period  beginning  48  months  after  the 
date  of  approval  of  the  new  drug 
application  for  the  new  chemical  entity 
and  within  45  days  after  receipt  of  the 
notice  described  at  §  314.52  or  §  314.95, 
in  which  case,  approval  of  the  505(b)(2) 
application  or  abbreviated  application 
will  be  made  effective  as  provided  in 

§  314.107(b)(3). 

(4)  If  an  application: 


(i)  Was  submitted  under  section 
505(b)  of  the  act; 

(ii)  Was  approved  after  September  24, 
1984; 

(iii)  Was  for  a  drug  product  that 
contains  an  active  moiety  that  has  been 
previously  approved  in  another 
application  under  section  505(b)  of  the 
act;  and 

(iv)  Contained  reports  of  new  clinical 
investigations  (other  than  bioavailability 
studies)  conducted  or  sponsored  by  the 
applicant  that  were  essential  to  approval 
of  the  application,  the  agency  will  not 
make  effective  for  a  period  of  3  years 
after  the  date  of  approval  of  the 
application  the  approval  of  a  505(b)(2) 
application  or  an  abbreviated  new  drug 
application  for  the  conditions  of 
approval  of  the  original  application,  or 
an  abbreviated  new  drug  application 
submitted  pursuant  to  an  approved 
petition  under  section  505(j)(2)(C)  of  the 
act  that  relies  on  the  information 
supporting  the  conditions  of  approval  of 
an  original  new  drug  application. 

(5)  If  a  supplemental  application: 

(i)  Was  approved  after  September  24. 
1984; and 

(ii)  Contained  reports  of  new  clinical 
investigations  (other  than  bioavailability 
studies)  that  were  conducted  or 
sponsored  by  the  applicant  that  were 
essential  to  approval  of  the 
supplemental  application,  the  agency 
will  not  make  effective  for  a  period  of 
3  years  after  the  date  of  approval  of  the 
supplemental  application  the  approval 
of  a  505(b)(2)  application  or  an 
abbreviated  new  drug  application  for  a 
change,  or  an  abbreviated  new  drug 
application  submitted  pursuant  to  an 
approved  petition  under  section 
505(j)(2)(C)  of  the  act  that  rehes  on  the 
information  supporting  a  change 
approved  in  the  supplemental  new  drug 
application. 

Dated:  September  23.  V994. 
WUliam  K.  Hubbard, 

Interim  Deputy  Commissioner  for  Policy. 
[PR  Doc.  94-24052  Filed  &-30-94:  8:45  amj 
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DEPARTMENT  Of  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  215  and  216 

[Docket  No.  940840-4262;  1.0.  081694C] 

RIN  0648-AH20 

General  Authorization  for  Scientific 
Research 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Interim  fmal  rule;  request  for 

comments. 

SUMMARY:  This  interim  Hnal  rule 
implements  recent  amendments  to  the 
Marine  Mammal  Protection  Act  of  1972 
(MMPA)  by  amending  the  regulations 
implementing  the  MMPA  to  authorize, 
pursuant  to  a  General  Authorization  for 
Scientific  Research,  the  harassment  of 
marine  mammals  in  the  wild  for 
purposes  of  bona  fide  scientific 
research,  that  does  not  have  the 
potential  to  injure  marine  mammals 
(Level  B  harassment). 
DATES:  The  interim  rule  is  effective  on 
October  3.  1994.  Comments  must  be 
postmarked  or  received  by  November 
17,  1994. 

ADDRESSES:  Comments  or  requests  for 
the  Environmental  Assessment  (EA) 
prepared  for  this  action  should  be  sent 
to  Chief.  Permits  Division.  F/PRl.  Office 
of  Protected  Resources.  NMFS.  1335 
East-West  Highway.  Silver  Spring.  MD 
20910-3226.  Comments  regarding  the 
burden-hour  estimate  or  any  other 
aspect  of  the  collection-of-information 
requirement  contained  in  this  rule 
should  be  sent  to  Ann  D.  Terbush  at  the 
above  address  and  to  the  Office  of 
Management  and  Budget  (OMB). 
Attention:  NOAA  Desk  Officer. 
Washington.  IX]  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
D.  Terbush.  (301)  713-2289. 

SUPPLEMENTARY  INFORMATION: 

General  Background  and  Statutory 
Information 

Marine  Mammal  Protection  Act 

The  MMPA  (16  U.S.C.  1361  et  seq] 
places  a  moratorium  on  the  taking  and 
importing  of  marine  mammals  by 
persons  subject  to  U.S.  jurisdiction  with 
limited  exceptions.  One  exception  is  for 
the  taking  or  importing  of  marine 
mammals  for  purposes  of  scientific 
research.  The  MMPA  Amendments  of 
1994  (1994  Amendments),  enacted  on 
April  30.  1994  (P.L.  103-238).  among 


other  things,  require  that,  within  120 
days  of  enactment.  NMFS  issue  a 
General  Authorization  for  Scientific 
Research  and  implementing  regulations 
allowing  takings  of  marine  mammals  in 
the  wild  for  purposes  of  bona  fide 
scientific  research  by  no  more  than 
Level  B  harassment  (pursuit,  torment,  or 
annoyance  of  marine  mammals  that 
does  not  have  the  potential  to  injure 
marine  mammals). 

The  120-day  deadline  requires  that 
this  General  Authorization  be  issued  by 
interim  final  rule  without  prior  notice 
and  opportunity  for  prior  public 
comment.  Comments  on  the  General 
Authorization  and  implementing 
regulations  are  invited  and  will  be 
considered  in  issuing  a  final  rule. 

Level  B  harassment  is  defined  as  any 
act  of  pursuit,  torment,  or  annoyance 
which  has  the  potential  to  disturb  a 
marine  memimal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption 
of  behavioral  patterns,  including,  but 
not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
but  does  not  have  the  potential  to  injure 
a  marine  mammal  or  marine  mammal 
stock  in  the  wild.  Level  A  harassment  is 
defined  as  any  act  which  has  the 
potential  to  injure  a  marine  mammal  or 
marine  mammal  stock  in  the  wild.  In 
general,  except  for  small  take 
authorizations  for  harassment  under 
section  101(a)(5)(D)  of  the  MMPA.  a 
permit  is  required  to  take  by  Level  A 
harassment.  And,  a  permit  is  also 
required  to  hunt,  capture,  or  kill  marine 
mammals  for  the  purposes  of  scientific 
research,  public  display,  or  enhancing 
the  survival  or  recovery  of  a  species  or 
stock,  or  to  take  by  Level  B  harassment 
for  photography  for  educational  or 
commercial  purposes. 

Fur  Seal  Act 

In  proposed  revised  permit 
regulations  published  on  October  14. 
1993  (58  FR  53320).  NMFS  proposed 
consolidating  three  sets  of  permit 
regulations  that  have  been  implemented 
under  the  MMPA,  the  Fur  Seal  Act  of 
1066  (FSA)  (16  U.S.C.  1151  et  seq).  and 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531  et  seq).  This 
interim  final  rule  revises  the  permit 
sections  of  the  implementing 
regulations  of  the  FSA  (50  CFR  part  215) 
to  reference  MMPA  permit  regulations 
(50  CFR  part  216.  subpart  D)  as  the 
applicable  regulations  for  the  taking  of 
North  Pacific  fur  seals  for  scientific 
research  or  exhibition  purposes.  The 
FSA  permit  regulations  are  also  revised 
to  allow  the  taking  of  North  Pacific  fur 
seals  involving  only  Level  B  harassment 
for  the  purpose  of  scientific  research 
under  this  interim  final  rule.  (Note: 


North  Pacific  fur  seals  (Pribilof  Island 
population)  have  been  designated  as 
depleted  under  the  MMPA.) 

Collection  of  Certain  Marine  Mammal 
Parts 

In  enacting  the  1994  Amendments  it 
was  the  apparent  intent  of  Congress  to 
allow  under  a  General  Authorization  the 
conduct  of  scientific  research  activities 
involving  certain  low-impact  types  of 
taking  of  marine  mammals  in  the  wild, 
with  the  goal  of  making  a  permit 
unnecessary  for  scientific  research 
involving  types  of  taking  that  do  not 
have  the  potential  to  injure  marine 
mammals  or  marine  mammal  stocks. 
NMFS  believes  that  such  types  of  low- 
impact  taking  include  the  collection  of 
tissues,  fluids,  or  other  marine  mammal 
parts  sloughed,  excreted,  or  otherwise 
discharged  naturally  by  marine 
mammals  in  the  wild,  where  such 
collection  may  not  necessarily  involve 
the  harassment  of  living  marine 
mammals  in  the  wild.  Accordingly, 
NMFS  is  amending  §  216.26  of  the 
implementing  regulations  (50  CFR  part 
216)  to  allow  for  purposes  of  bona  fide 
scientific  research,  without  issuance  of 
a  permit,  the  collection  of  any  tissues, 
fluids  or  other  marine  mammal  parts 
naturally  sloughed,  excreted  or 
otherwise  discharged  by  a  living  marine 
mammal  in  the  wild.  Section  216.26  is 
also  amended  to:  (1)  Ensure  that 
requirements  for  the  registration, 
identification,  transfer,  or  other 
possession  of  such  marine  mammal 
parts  are  consistent  with  those  already 
established  for  parts  salvaged  from 
beached  or  stranded  marine  mammals 
(§  216.22(c)).  (2)  require  that,  in 
registering  such  marine  mammal  parts, 
the  person  collecting  the  part  must  also 
state  the  scientific  research  purpose  for 
which  the  part  was  collected;  and  (3) 
prohibit  the  sale  or  trade  of  any  such 
marine  mammal  part  for  commercial 
purposes. 

Discussion  of  General  Authorization 
and  Implementing  Regulations 

The  implementing  regulations  for  the 
General  Authorization  are  organized 
into  five  parts:  (1)  The  General 
Authorization  and  the  types  of  activities 
covered;  (2)  letter  of  intent 
requirements;  (3)  procedures  for 
confirming  that  the  General 
Authorization  applies  or  notif>  ing  the 
applicant  that  a  permit  is  required;  (4) 
the  terms  and  conditions  applicable  to 
activities  conducted  under  the  General 
Authorization,  including  reporting 
requirements;  and  (5)  the  circumstances 
under  which  NMFS  may  suspend, 
revoke,  or  modify  the  authority  to 


conduct  scientific  research  under  the 
General  Authorization. 

Scope 

Actixities  Included  Under  the  General 
Authorization 

Research  activities  that  are  hkely  to 
involve  only  Level  B  harassment  of 
marine  mammals,  and  therefore  that 
may  be  conducted  under  the  General 
Authorization  consistent  with  the 
requirements  of  these  regulations, 
include:  Photo-identification  studies; 
behavioral  observations;  vessel  surveys; 
and  aerial  surveys  over  water  or  land, 
and  over  pinniped  rookeries  if  flowTi  at 
altitudes  greater  than  1,000  ft  (305 
meters  (m)).  These  activities  are  listed  in 
§  216.45(a)(3).  This  list  may  be 
expanded  as  new  information  becomes 
available  and  NMFS  determines  that 
other  types  of  research  activities  are 
likely  to  involve  only  Level  B 
harassment.  Comment  is  requested 
regarding  v\hat  other  types  of  research 
activities  are  likely  to  involve  only 
Level  B  harassment  (i.e.,  no  potential  to 
injure)  and  can  be  clearly  and  uniquely 
categorized  as  such  in  the  final  rule. 

The  General  Authorization  also 
applies  to  persons  issued  a  scientific 
research  permit  under  the  ESA  that 
authorizes  the  taking  by  Level  B 
harassment  of  marine  mammals  listed  as 
threatened  or  endangered.  An  ESA 
permit  holder  authorized  to  conduct 
Level  B  harassment  is  not  required  to 
submit  a  separate  letter  of  intent.  Such 
Level  B  activities  are  included  under  the 
MMPA  General  Authorization  for 
Scientific  Research  and  no  letter  of 
confirmation  is  needed. 

Activities  Not  Included  Under  the 
General  Authorization 

As  stated  in  section  2(b)  of  the  1994 
Amendments,  "Except  as  otherwise 
expressly  provided,  nothing  in  this  Act 
is  intended  to  amend,  repeal,  or 
otherwise  affect  any  other  provision  of 
law."  Thus,  marine  mammals  listed  as 
endangered  or  threatened  under  the 
ESA  may  be  taken  for  purposes  of 
scientific  research  only  after  issuance  of 
a  permit  for  such  activities  pursuant  to 
the  ESA  (50  CFR  part  222).  And,  except 
for  Level  B  harassment,  other  types  of 
taking  of  marine  mammals  listed  as 
threatened  or  endangered  that  are 
authorized  under  an  ESA  permit  for 
scientific  research  are  not  authorized 
under  the  General  Authorization. 

Research  activities  involving  the 
harassment  of  marine  mammals  in  the 
wild  that  have  the  potential  to  injure  a  ' 
marine  mammal  (Level  A  harassment) 
are  not  covered  by  the  General 
Authorization.  They  may  be  conducted 


only  pursuant  to  a  scientific  research 
permit.  Likewise,  activities  that  involve 
the  hunting,  capturing,  or  killing  of 
marine  mammals  for  the  purposes  of 
scientific  research,  public  display,  or 
enhancing  the  survival  or  recovery  of  a 
species  or  stock,  or  taking  by  Level  B 
harassment  for  photography  for 
educational  or  commercial  purposes,  are 
not  covered  by  the  General 
Authorization  and  require  a  permit. 

Although  most  population  surveys  are 
likely  to  involve  only  Level  B 
harassment  or  no  harassment  at  all, 
pinniped  rookeries  are  an  area  of 
concern  because  many  pinniped  species 
stampede  into  the  water  when  startled 
or  othervdse  threatened  by  a  potential 
predator  or  by  human  activity.  When  a 
stampede  occurs  in  a  haulout  area  (in 
the  non-reproductive  season),  it 
generally  does  not  involve  a  potential 
injury,  but  in  a  rookery  sitUi:tion,  a 
stampede  has  the  potential  to  injure 
pups.  The  1,000  ft  (305  m)  threshold  for 
aerial  surveys  over  pinniped  rookeries 
serves  as  an  objective  standard  that  may 
be  used  to  determine  whether  such 
research  may  be  conducted  under  the 
General  Authorization  or  may  involve 
potential  injury  to  marine  mammals 
(i.e..  Level  A  harassment)  and,  therefore, 
require  a  permit.  In  this  regard,  NMFS 
is  interested  in  comments  on  whether 
different  species-specific  aerial  survey 
altitudes  or  methods  associated  with 
minimal  disturbance  have  been 
established  definitively  in  the  scientific 
literature. 

In  the  interest  of  simplicity  and 
predictability,  the  interim  final  rule 
limits  research  activities  that  may  be 
conducted  under  the  General 
Authorization  to  only  those  types  listed 
in  §  216.45(a)(3).  In  preparing  this 
interim  final  nde,  however,  NMFS 
considered  including  provisions  that 
would  have  allowed  research  activities 
other  than  those  types  listed  in 
§  216.45(a)(3)  to  be  included  under  the 
General  Authorization;  Provided.  That 
in  the  letter  of  intent  the  applicant 
described  the  activity  and  furnished 
supporting  documentation  sufficient  for 
NMFS  to  determine  that  the  activity 
likely  would  involve  only  Level  B 
harassment.  For  example,  although 
bleach  marking  of  pinnipeds  in  the  wild 
is  a  type  of  research  that  could  injure 
marine  mammals  (Level  A  harassment), 
if  the  activity  is  being  conducted  by  an 
experienced  researcher  using  only  non- 
toxic bleaching  agents  and  proven  direct 
appUcation  methods  on  a  species  for 
which  there  is  an  estabfished  record  of 
tolerance  of  such  methods  without  any 
disturbance  with  potential  to  injure 
(e.g.,  Northern  elephant  seals,  Mirounga 
angustirostris),  NMFS,  upon  receipt  of  a 


letter  of  intent  containing  sufficient 
documentation,  could  determine  such 
activity  likely  would  involve  only  Level 
B  harassment  and  that  the  activity  could 
be  conducted  under  the  General 
Authorization.  NMFS  is  requesting 
comment  on  whether  the  final  rule 
should  include  such  flexibility;  i.e., 
allow  persons  to  conduct,  under  the 
General  Authorization,  a  research 
activity  that  has  not  been  listed  in  the 
regulations  as  a  type  of  research  likely 
to  involve  only  Level  B  harassment,  if 
sufficient  documentation  is  submitted  to 
NMFS  to  make  a  determination  that  the 
activity  is  bona  fide  scientific  research 
and  does  not  involve  the  potential  to 
injure  marine  mammals  or  marine 
mammal  stocks. 

Applicants 

An  applicant  submitting  a  letter  of 
intent  to  conduct  scientific  research 
under  the  General  Authorization  must 
be  the  principal  investigator,  or  the 
appropriate  instit^ution,  government 
entity,  or  corporation  responsible  for  the 
supervision  of  the  principal 
investigator.  If  the  research  involves  co- 
investigators,  a  single  principal 
investigator,  who  will  be  primarily 
responsible  for  the  research  to  be 
conducted  under  the  General 
Authorization,  must  submit  the  letter  of 
intent,  with  all  co- investigators 
identified  as  such.  Identification  of  both 
principal  and  co-investigators  ensures 
accountability  for  activities  conducted 
under  the  General  Authorization. 

All  persons  conducting  an  activity 
under  the  authority  of  the  General 
Authorization  must  possess 
qualifications  (e.g.,  education  or 
experience)  commensiu-ate  with  their 
duties  and  responsibilities,  or  must  be 
under  the  direct  supervision  of  a  person 
with  such  qualifications.  Applicants 
must  enclose  with  the  letter  of  intent, 
curricula  vitae  for  themselves  and  any 
co-investigators  that  may  conduct 
research  activities  under  the  General 
Authorization.  NMFS  will  consider  this 
information  in  determining  whether  the 
research  as  described  in  the  letter  of 
intent  can  be  expected  to  be  conducted 
in  a  maimer  involving  no  more  than 
Level  B  harassment  of  marine  mammals 
or  marine  mammal  stocks. 

Letter  of  Intent 

Persons  intending  to  conduct  a 
scientific  research  activity  of  the  tvpe 
fisted  in  §  216.45  (a)(3)  under  the  ' 
General  Authorization  must  submit,  at 
least  60  days  before  commencement  of 
such  research,  a  letter  of  intent  by 
certified  return/receipt  mail  to  the 
Chief,  Permits  Division.  F/PRl,  Office  of 
Protected  Resources,  NMFS,  1335  Easf- 
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West  Highway.  Silver  Spring.  MD 
20910-3226.  Persons  issued  an  ESA 
scientific  research  permit  authorizing 
the  take  of  marine  mammals  in  the  wild 
by  Level  B  harassment,  however,  need 
not  submit  a  letter  of  intent.  Those  Level 
B  activities  are  covered  by  the  C^neral 
Authorization,  and  no  letter  of 
conHrmation  is  needed. 

All  letters  of  intent  must  include  the 
name,  address,  telephone  number, 
qualifications,  and  experience  of  the 
applicant  (i.e.,  principal  investigator) 
and  any  co-investigator(s).  Curricula 
vitae  must  be  provided  for  each, 
including  a  list  of  publications  by  such 
investigator  relevant  to  the  objectives, 
methodology,  or  other  aspects  of  the 
proposed  research.  Each  letter  of  intent 
must  be  signed,  dated,  and  include  the 
certification  statement  specified  at 
S  216.45(b)(3). 

Each  letter  of  intent  must  include 
brief  statements  responsive  to  the 
information  requirements  of  section 
104(c)(3)(C)  of  the  MMPA:  The  species 
or  stocks  of  marine  mammals  (common 
and  scientific  names)  that  are  the 
subject  of  the  scientific  research  and  any 
other  species  or  stock  of  marine 
mammals  that  may  be  harassed  during 
the  conduct  of  the  research:  the 
geographic  location(s)  in  which  the 
research  is  to  be  conducted,  e.g., 
geographic  name  or  lat  /long.;  the 
|)eri(Kl(s)  of  time  over  which  the 
research  will  be  conducted  (up  to  5 
years),  including  the  field  season(s)  fur 
the  research,  if  applicable;  the  purpose 
uf  the  research,  including  a  description 
of  how  the  propos*)d  research  qualifies 
as  bona  fide  research;  and  the  methods 
to  be  used  to  conduct  the  research. 

Confirmation  Letter  or  Notification  of 
Permit  Requirement 

No  later  than  30  days  af^cr  receipt  of 
a  letter  of  intent.  NMFS  will  issue  a 
letter  to  the  applicant  either:  Confirming 
that  the  Cfeneral  Authorization  applies, 
notifying  the  applicant  that  all  or  part  of 
the  proposed  research  does  not  qualify 
fur  the  General  Authorization  and  that 
a  scientific  research  permit  is  required, 
or  notif)'ing  the  applicant  that  the  letter 
of  intent  was  insufficient  to  determine 
whether  the  Cteneral  Authorization 
applies  and  identifying  the  deficiencies 
to  enable  the  applic:ant  to  revise  and 
resubmit  the  letter. 

The  Marine  Mammal  Commission 
(MMC)  and  Committee  of  Scientific 
Advisors  were  established  under  Title  D 
of  the  MMPA  to.  among  other  things, 
review  applications  fur  permits  for  the 
taking  or  import  of  marine  mammab 
and  provide  comment  and 
recommendations  to  NMFS.  Although 
tiie  1994  Amendments  Ao  nut  provide 


for  the  involvement  of  either  the  MMC 
or  the  Committee  of  Scientific  Advisors 
in  the  General  Authorization  for 
Scientific  Research,  a  copy  of  each  letter 
of  intent  and  NMFS"  response  will  be 
forwarded  to  the  MMC  This  will  allow 
the  MMC  to  review  all  research 
activities  involving  marine  mammals, 
including  research  conducted  under  the 
General  Authorization. 

Any  suspension,  revocation,  or 
modification  of  the  authorization  under 
the  General  Authorization  will  be 
conducted  in  accordance  with  15  CFR 
part  904. 

Terms  and  Conditions 

Monitoring  and  Coordination 

In  order  to  ensure  that  research 
activities  conducted  under  the  General 
Authorization  do  not  either  individually 
or  cumulatively  result  in  takes  other 
than  by  Level  B  harassment,  NMFS 
plans  to  coordinate  and  monitor 
research  activities.  Monitoring  will  be 
accomplished,  in  part,  through  NMFS 
and  MMC  review  of  required  annual 
reports.  Coordination  of  research 
activities  will  be  accomplished,  in  part, 
by  requiring  i>ersons  conducting 
research  under  the  General 
Authorization  to  notify  the  appropriate 
NMFS  Regional  Office(s)  at  least  2 
weeks  before  initiation  of  on-site 
activities.  The  Regional  Office(s)  will 
review  these  notifications  and 
coordinate  upcoming  research  to 
minimize  adverse  imparts  on  marine 
mammals  in  the  wild.  Where 
appropriate.  Regional  Offices  may 
convene  meetings  to  coordinate  research 
under  the  General  Authorization.  In  the 
event  of  any  circumstance  where 
research  activities  result  in  a  taking 
which  exceeds  Level  B  harassment,  for 
example,  in  the  case  of  potential  or 
actual  injury  to  or  death  of  a  marine 
mammal  or  marine  mammal  stocks  in 
the  wild,  research  activities  must  be 
immediately  discontinued  and  the 
principal  investigator  must  notify 
NMFS.  NMFS  will  determine  whether: 
The  reseafch  activity  in  question  may 
continue  under  the  General 
Authorization;  revision  of  the  research 
methodology  is  necessary  to  remove  any 
potential  to  injure  marine  mammals  or 
marine  mammal  stocks;  or,  a  permit  is 
necessary  to  continue  the  research.  TTie 
reporting  of  such  incidents  is  a 
condition  of  conducting  research  under 
the  General  Authorization.  Similarly,  in 
certain  instances  (e.g.,  reports  of  abuse 
of  the  General  Authorization),  it  may  be 
necessary  for  a  NMFS  observer  to 
monitor  research  activities  dirertly. 
Therefore,  a  condition  of  conducting 
research  under  the  General 


Authorization  is  that,  upon  notification, 
the  principal  investigator  must  allow  a 
NMFS  obser\'er  to  observe  research 
activities. 

Reporting  Requirements 

Persons  conducting  research  under 
the  General  Authorization  must  submit 
annual  reports  of  activity.  This 
information  will  be  used  to  monitor  the 
efforts  of  the  artivities  on  individual 
animals  and  their  populations,  to  assess 
possible  cumulative  imparts,  and  to 
determine  whether  the  artivity  is  being 
condurted  £is  described  in  the  letter  of 
intent.  Annual  reports  will  also  be  used 
to  track  the  progress  of  the  research,  to 
determine  whether  the  research 
continues  to  meet  the  bona  fide 
requirement,  and  to  allow  for 
coordination  with  similar  research  in 
the  same  area. 

Photography  (e.g..  still  photography, 
videotaping,  and  motion  pirtura 
filming)  often  will  be  one  of  the 
methodologies  employed  by  researchers 
engaged  in  scientific  research  under  the 
General  Authorization.  Such 
photography  does  not  require  a 
photography  permit  issued  under  the 
MMPA  provided  tlie  primary  use  of  the 
resulting  images  will  be  for  the  condurt 
of  the  research  or  presenting  or 
publishing  the  results.  In  such  case, 
such  images  may  be  incidentally  used 
for  other  scientific,  educational,  or 
commercial  purposes  provided  the 
names  of  all  photographers  are 
disclosed  in  the  annual  report  and  any 
photographs,  videotape,  or  film 
obtained  during  the  conduct  of  research 
under  the  General  Authorization  are 
identified  by  a  statement  that  refers  to 
the  General  Authorization  and  includes 
the  file  number  provided  by  NMFS  in 
the  confirmation  letter,  the  name  of  the 
photographer,  and  the  date  the  image 
was  taken.  This  statement  must 
accompany  the  image(s)  in  all 
subsequent  uses  or  sales.  The  annual 
report  must  note  incidental  scientific, 
educational,  or  commercial  uses  of  the 
images.  However,  if  the  primary  use  of 
the  images  will  be  for  educational  or 
commercial  use.  a  separate  photography 
permit  must  first  be  obtained. 

Classification 

NMFS  prepared  an  EA  for  this  action 
and  concluded  that  this  interim  final 
rule  will  not  significantly  affect  the 
human  environment.  As  a  result, 
preparation  of  an  Environmental  Impact 
Statement  on  this  action  is  not  required 
by  sertion  102(2)  of  the  National 
Environmental  Policy  Art  or  its 
implementing  regulations.  Copies  of  the 
EA  are  available  on  request  (s<!e 
A00RE88ES). 


This  interim  final  rule  has  been 
determined  to  be  not  signiHcant  for 
purposes  of  E.G.  12866. 

Pursuant  to  section  553(b)(3)(B)  of  the 
Administrative  Procedure  Act  (APA), 
the  Assistant  Administrator  for 
Fisheries.  NOAA.  (AA)  finds  there  is  a 
good  cause  to  waive  prior  notice  and 
opportunity  to  comment  on  this  rule.  It 
is  contrary  to  public  interest  to  provide 
prior  notice  and  opportunity  for 
comment  because  of  the  deadline  for 
implementation  mandated  by  the  1994 
Amendments. 

Pursuant  to  section  553(d)  of  the  APA, 
the  AA  finds  there  is  good  cause  to 
waive  the  required  30-day  delay  in  the 
effective  date.  Any  delay  in  this  action 
would  deny  timely  coverage  by  the 
General  Authorization  to  qualified 
persons.  This  General  Authorization 
grants  an  exception  from  the  MMPA 
requirement  to  obtain  a  scientific 
research  permit  for  the  taking  of  marine 
mammals. 

This  interim  final  rule  involves  an 
existing  collection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act  that  has  been  approved 
by  OMB  (control  number  0648-0084). 
The  burden  for  collection  of  that 
information  was  estimated  to  average  43 
hours  per  response,  including  the  time 
to  complete  permit  applications, 
complete  reporting  requirements,  and 
request  subsequent  modifications  or 
authorizations.  The  public  reporting 
burden  for  the  collection-of-information 
associated  with  the  General 
Authorization  established  under  the 
current  rule  is  estimated  to  average  17 
hours  per  response.  Send  any  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  requirements, 
including  suggestions  for  reducing  the 
burden  to  NMFS  and  OMB  (see 
ADDRESSES). 

List  of  Subjects 

50  CFR  Part  215 

Administrative  practice  and 
procedure.  Marine  mammals.  Penalties, 
Pribilof  Islands,  Reporting  and 
recordkeeping  requirements. 

50  CFR  Part  216 

Administrative  practice  and 
procedure.  Imports,  Indians.  Marine 
mammals,  Penalties,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  September  27, 1994. 
Gary  Matlock, 

Program  Management  Officer,  National 
Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  parts  215  and  216  are  amended 
as  follows: 


PART  215— PRIBILOF  ISLANDS 

1.  The  authority  citation  for  part  215 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1151-1175.  and  1361 
et  seq. 

2.  Section  215.1  is  revised  to  read  as 
follows: 

§215.1     Purpose  and  scope. 

The  purpose  of  these  regulations  is  to 
implement  the  provisions  of  the  Fur 
Seal  Art  of  1966,  as  amended.  These 
regulations  apply  to  the  administration 
of  the  Pribilof  Islands;  the  take  of  fur 
seals;  and  permits  for  the  take, 
transportation,  importation,  exportation, 
or  possession  of  fur  seals  or  their  parts 
for  educational,  scientific,  or  exhibition 
purposes. 

3.  Subpart  B  is  revised  to  read  as 
follows: 

Subpart  B — Permits  for  Scientific 
Research  and  Public  Display 

§215.11     Permits  for  scientific  research 
and  public  display  purposes. 

In  accordance  with  the  provisions  of 
part  216,  subpart  D,  of  this  chapter,  the 
Director.  Office  of  Protected  Resources, 
NMFS,  may  issue  permits  for  the  taking, 
transportation,  importation,  exportation, 
or  possession  of  fur  seals  or  their  parts 
for  scientific  research  or  public  display 
purposes,  and  may  authorize  Level  B 
harassment  (defined  at  §  216.3)  of  fur 
seals  for  scientific  research  purposes 
under  the  General  Authorization  for 
Scientific  Research  set  forth  at  §  216.45. 

PART  216— REGULATIONS 

GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

4.  The  authority  citation  for  part  216 
.  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq..  unless 
otherwise  noted. 

5.  In  §  216.3,  the  definition  of  "Act" 
is  revised,  and  new  definitions  "Bona 
fide  scientific  research,"  "ESA,"  "FSA," 
"Level  A  harassment,"  "Level  B 
harassment,"  and  "MMPA"  are  added, 
in  alphabetical  order,  to  read  as  follows: 

§216.3    Definitions. 

***** 

Acts  means,  collectively,  the  Marine 
Mammal  Protection  Art  of  1972,  as 
amended,  16  U.S.C.  1361  et  seq..  the 
Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531  et  seq..  and 
the  Fur  Seal  Act  of  1966,  as  amended, 
16  U.S.C.  1151  etseq. 
»        *        •        *        * 

Bona  fide  scientific  research:  (1) 
Means  scientific  research  on  marine 


mammals  conducted  by  qualified 
personnel,  the  results  of  which: 

(i)  Likely  would  be  accepted  for 
publication  in  a  refereed  scientific 
journal; 

(ii)  Are  likely  to  contribute  to  the 
basic  knowledge  of  marine  mammal 
biology  or  ecology.  (Note:  This  includes, 
for  example,  marine  mammal  parts  in  a 
properly  curated,  professionally 
accredited  scientific  collection);  or 

(iii)  Are  fikely  to  identify,  evaluate,  or 
resolve  conservation  problems. 

(2)  Research  that  is  not  on  marine 
mammals,  but  that  may  incidentallv 
take  marine  mammals,  is  not  included 
in  this  definition  (see  sertions 
101(a)(3)(A),  101(a)(5)(A),  and 
101(a)(5)(D)  of  the  MMPA,  and  secUons 
7(b)(4)  and  10(a)(1)(B)  of  the  ESA). 

•  *        •        •        * 

ESA  means  the  Endangered  Species 
Act  of  1973,  as  amended,  16  U.S.C.  1531 
et  seq. 

•  •        •        *        * 

FSA  means  the  Fur  Seal  Art  of  1966. 
as  amended,  16  U.S.C.  1151  e/  seq. 

•  *        *        •        • 

Level  A  Harassment  means  any  act  of 
pursuit,  torment,  or  annoyance  which 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild. 

Level  B  Harassment  means  any  act  of 
pursuit,  torment,  or  annoyance  which 
has  the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to. 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  but  which  does 
not  have  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild. 
***** 

MMPA  means  the  Marine  Mammal 
Protection  Art  of  1972,  as  amended.  16 
U.S.C.  1361  etseq. 

***** 

6.  In  part  216,  all  references  to  "the 
Act"  are  revised  to  read  "MMPA"  in  the 


following  places  only. 


Part/Sec. 


216  .... 

216.2  . 

216.3  . 

216.6  . 

216.7  . 

216.8  . 
216.12 
216.13 


Paragraph 


Tat)le  of  Contents 
entry  for  §216.14. 

Introductory  text 

(a)  

(b)  

(d)  

(e) 

(a)  

(b)  

(bj(1)iw"!!";!!;""""I 
(b)  


Fre- 
quency 
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Part/Sec 


216.14 


216.15 
216.21 
216.23 
216.24 


216.25 
216.31 

216.70 

216.72 
216  73 


Paragraph 


(c) 

Heading 

(a)  Introductory  text  ... 

(bKD -... 

Introductory  text 


(d) 

|b)(2)|vH)  

(b)(2)(viii)  

(b)(4) 

(c)(8)  

(d)(2)(i)(D) 

(d)(2)(vi)  .„ 

(e)(7)  introductory  text 
(e)(7)(n)  

(9)  

(a)  introductory  text  ... 

(a)(10) 

(c) 

(a)  introductory  text  .. 
(a)(3)  


(b)(4) 


Pre-       (jiirpoMNS  aiiy  iiianne  aiaminal  part 
querwy     collt^cted  iindor  this  spction 


1 
1 
2 
1 
1 
2 
2 
2 
1 
1 
1 

3 
2 
1 
1 
1 
1 
1 

2 
1 
1 

2 
1 


7.  In  subpart  B.  §  216.16  i.s  added  to 
ro<id  as  follows: 

§  216  16  Prohibitions  under  the  General 
Authorization  (or  Level  B  harassment  tor 
sclenUflc  research. 

It  shall  be  unlawfvil  for  any  person  to 

(a)  Provide  false  information  in  a 
Ititter  of  intent  suhrr.itti^d  pursuant  to 
S21B.45(1)); 

(b)  Violate  any  term  or  condition 
imposed  pursuant  to  §  216.45(d). 

8.  In  suopart  C.  paragraphs  (b).  (c). 
and  (d)  of  §  216.26  are  revised  to  read 
as  follows: 

§  216.26    Conecttofi  of  certain  marine 

mammal  parts. 

•         •         •         •         • 

(b)  Any  ti.ssues.  fluids  or  other  marine 
mammal  parts  sloughed,  excreted,  or 
otherwise  discharged  naturally  by  a 
living  marine  mammal  in  the  wild  may 
bf!  collected  for  purposes  of  bona  fide 
sc:ientific  research.  Pro\ideci.  That  such 
parts  are  not  substances  of  significant 
commercial  value,  such  as  ambergris, 
and  any  such  collection  docs  not 
otherwise  involve  the  taking  of  a  living 
marine  mammal  in  the  wild  except  as 
authorized  under  other  provisions  of 
this  part. 

(c)  Any  marine  mammal  part 
collected  under  paragraphs  (a)  and  (b)  of 
this  section  must  be  registered  and 
identified,  and  may  be  transferred  or 
otherwise  possessed,  in  arxordance  with 
§  216.22(c).  In  registering  a  marine 
mammal  part  collected  under  paragraph 
(b)  of  this  section,  the  person  who 
collected  the  part  must  also  state  the 
scientific  researczh  purpose  for  which 
the  part  was  collected. 

(a)  No  sale  or  commercial  trade.  No 
person  may  sell  or  trade  for  commercial 


§216.40    [Redesignated  as  §216.50] 

9.  5>ection  216.40  is  redesignated  as 
<^  216.50  of  subpart  E. 

10.  In  subpart  D,  §  216.45  is  added  to 
read  as  follows: 

§216.45    General  Authoriratlon  for  Level  6 
harassment  for  scientific  r.>search. 

(a)  General  Authorization.  (1)  Persons 
an?  authorized  under  se<:tion 
104(c;)(3)(C)  of  the  MMl'A  to  take  marine 
mammals  in  the  wild  by  Level  B 
harassment,  as  defined  in  §  216.3,  fur 
purposes  of  bona  fide  scientific  research 
Provided,  Tliat: 

(i)  They  submit  a  letter  of  intent  in 
accordance  with  the  requirements  of 
paragraph  (b)  of  this  section,  receive 
confirmation  that  the  General 
Authorization  applies  in  accordance 
with  paragraph  (c)  of  this  settinn.  and 
comply  with  the  terms  and  conditions 
of  paragraph  (d)  of  this  section;  or 

(ii)  If  such  marine  mammals  are  listed 
as  endangered  or  threatened  under  the 
ES.^.  they  have  been  issued  a  permit 
under  Section  10(a)(1)(A)  of  the  ESA 
and  implementing  regulations  at  50  CFR 
parts  217-227.  particularly  at  §222.23 
through  §  222.28.  to  take  marine 
mammals  in  the  wild  for  the  purpose  of 
scientific  research,  the  taking  authorized 
under  the  permit  involves  such  Level  B 
harassment  of  marine  mammals  or 
marine  mammal  stocks,  and  they 
comply  with  the  terms  and  conditions 
of  that  permit. 

(2)  Except  as  provided  under 
paragraph  (a)(l){ii)  of  this  section,  no 
taking,  including  harassment,  of  marine 
mammals  listed  as  threatened  or 
endangered  under  the  ESA  is  authorized 
under  the  General  Authorization. 
Marine  mammals  listed  as  endangered 
or  threatened  under  the  ESA  may  be 
taken  for  purposes  of  scientific  research 
only  after  issuance  of  a  permit  for  such 
activities  pursuant  to  the  ESA. 

(3J  T^e  following  typ«fs  of  research 
activities  will  likely  qualify  for 
inclusion  under  the  General 
Authorization:  Photo-identification 
studies,  behavioral  observations,  and 
vessel  and  aerial  population  surveys 
(except  aerial  surveys  over  pinniped 
rookeries  at  altitudes  of  less  than  1 .000 
ft). 

(b)  Letter  of  intent.  E.xcept  as  provided 
under  paragraph  (a)(l)(ii)  of  this  .section, 
any  pt'rson  intending  to  take  marine 
mammals  in  the  wild  by  Level  B 
harassment  for  purposes  of  bona  fide 
scientific  research  under  the  General 
Authorization  must  submit,  at  least  60 
days  before  commencement  of  such 
research,  a  letter  of  intent  by  certified 


return/ receipt  mail  to  tlie  (Jhief,  Permits 
Division,  F/PR1.  Office  of  Protected 
Resources.  NMFS.  1335  East- West 
Highway.  Silver  Spring.  MD  20910- 
3226. 

(1)  The  letter  of  intent  must  Ix? 
submitted  by  the  principal  investigator 
(who  shall  be  deemed  the  applicant). 
For  purposes  of  this  seclion,  the 
principal  investigator  is  tlie  individual 
who  is  responsible  for  the  overall 
research  project,  or  the  institution, 
govenunental  entity,  or  corporation 
responsible  for  supervision  of  the 
principal  investigator. 

(2)  The  letter  of  intent  must  include 
the  following  information: 

(i)  The  name,  address,  telnphoiie 
number,  qualifications  and  experience 
of  the  applicant  and  any  co- 
investigator(s)  to  be  conducting  the 
proposed  research,  and  a  curriculum 
vitae  for  each,  including  a  list  of 
publications  by  each  such  investigator 
relevant  to  the  objectives,  methodology, 
or  other  aspects  of  the  proposed 
res<!arch; 

(ii)  The  species  or  stocks  of  marine 
mammals  (common  and  scientific 
names)  that  are  the  subject  of  the 
scientific  research  and  any  other  species 
or  stock  of  marine  mammals  that  may  be 
harassed  during  the  conduct  of  the 
research; 

(iii)  The  geographic  location(s)  in 
which  the  research  is  to  be  conducted, 
e.g..  geographic  name  or  lat./Iong.: 

(iv)  The  period(s)  of  time  over  which 
the  research  will  be  conducted  (up  to 
five  years),  including  the  field  season(s) 
for  the  research,  if  applicable; 

(v)  The  purpose  of  the  research, 
including  a  description  of  how  the 
proposed  research  qualifies  as  bona  fide 
research  as  defined  in  §  216.3;  and 

(vi)  The  methods  to  be  used  to 
conduct  the  research. 

(3)  The  letter  of  intent  must  be  signed, 
dated,  and  certified  by  the  applicant  as 
follows: 

In  accordance  with  section  104(c)(3)(C)  of 
the  Marine  Mamma!  Protection  Act  of  1972, 
as  amended  (16  U.S  C.  1.361  et  seq.)  and 
implemi^nting  regulations  (50  CFR  part  216), 
I  hereby  notify  the  National  Marine  Fisheries 
Service  of  my  intent  to  conduct  rBscarth 
involving  only  Level  B  harassment  on  marine 
msmmals  in  the  wild,  and  request 
confinnatiun  that  th^  General  Authorizatioo 
for  L*vel  B  Harassment  for  ScientiFic 
Research  applies  to  the  p.-oposed  research  as 
described  herein.  I  certify  that  the 
information  in  this  letter  of  intent  is 
complete,  true,  and  correct  to  the  best  of  my 
knowledge  and  belief,  and  I  understand  that 
any  false  statement  may  subject  me  to  the 
criminal  penalties  of  18  U.S.C.  1001 .  or 
penaJtiex  under  the  MMPA  and 
implementing  regulations.  I  acknowledg«  and 
accept  that  authority  to  conduct  scientific 


research  on  marine  mammals  in  the  wild 
under  the  General  Authorization  is  a  limited 
conditional  authority  restricted  to  Level  B 
harassment  only,  and  that  any  other  take  of 
marine  mammals,  including  the  conduct  of 
any  activity  that  has  the  potential  to  injure 
marine  mammals  (i.e..  Level  A  haras.sment). 
may  subject  me  to  penalties  under  the  M.MPA 
and  implementing  regulations. 

(c)  Confinnation  that  the  General 
Authorization  applies  or  notification  of 
permit  requirement. 

(1)  Not  later  than  30  days  after  receipt 
of  a  letter  of  intent  as  described  in 
paragraph  (b)  of  this  section,  the  Chief. 
Permits  Division.  NMFS  will  issue  a 
letter  to  the  applicant  either: 

(i)  Confirming  that  the  General 
Authorization  applies  to  the  proposed 
scientific  research  as  described  in  the 
letter  of  intent; 

(ii)  Notifying  the  applicant  that  all  or 
part  of  the  research  described  in  the 
letter  of  intent  is  likely  to  result  in  a 
taking  of  a  marine  mammal  in  the  wild 
involving  other  than  Level  B  harassment 
and.  as  a  result,  cannot  be  conductecf 
under  the  General  Authorization,  and 
that  a  scientific  research  permit  is 
required  to  conduct  all  or  part  of  the 
subject  research;  or 

(iii)  Notifying  the  applicant  that  the 
letter  of  intent  fails  to  provide  sufficient 
information  and  providing  a  description 
of  the  deficiencies,  or  notifying  the 
applicant  that  the  proposed  research  as 
described  in  the  letter  of  intent  is  not 
bona  fide  research  as  defined  in  §  216.3. 

(2)  A  copy  of  each  letter  of  intent  and 
letter  confirming  tliat  the  General 
Authorization  applies  or  notifying  the 
applicant  that  it  does  not  apply  will  be 
forwarded  to  the  Marine  Mammal 
Commission. 

(3)  Periodically.  NMFS  will  publish  a 
summary  document  in  the  Federal 
Register  notifj'ing  the  public  of  letteix  of 
confirmation  issued. 

(d)  Terms  and  conditions.  Persons 
issued  letters  of  confirmation  in 
accordance  with  paragraph  (c)  of  this 
section  are  responsible  for  complying 
with  the  following  terms  and 
conditions: 

(1)  Activities  are  limited  to  those 
conducted  for  the  purposes,  by  the 
means,  in  the  locations,  and  during  the 
periods  of  time  described  in  the  letter  of 
intent  and  acknowledged  as  authorized 
under  the  General  Authorization  in  the 
confirmation  letter  sent  pursuant  to 
paragraph  (c)  of  this  section; 

(2)  Armual  reports  of  activities 
conducted  under  the  General 
Authorization  must  be  submitted  to  the 
Chief.  Permits  Division  (address  listed 
in  paragraph  (b)  of  this  section)  within 


90  days  of  completion  of  the  last  field 
season(s)  during  the  calendar  year  or.  if 
the  research  is  not  conducted  during  a 
defined  field  season,  no  later  than  90 
days  after  the  anniversary  date  of  the 
letter  of  confirmation  issued  under 
paragraph  (c)  of  this  section.  Annual 
reports  must  include: 

(i)  A  summary  of  research  activities 
conducted; 

(ii)  Identification  of  the  species  and 
number  of  each  species  taken  by  Level 
B  harassment; 

(iii)  An  evaluation  of  the  progress 
made  in  meeting  the  objectives  of  the 
research  as  described  in  the  letter  of 
intent;  and 

(iv)  Any  incidental  scientific, 
educational,  or  commercial  uses  of 
photographs,  videotape,  and  film 
obtained  as  a  resuh  of  or  incidental  to 
the  research  and  if  so.  names  of  all 
photographers. 

(3)  Authorization  to  conduct  research 
under  the  General  Authorization  is  for 
the  period(s)  of  time  identified  in  the 
letter  of  intent  or  for  a  period  of  5  years 
from  the  date  of  the  letter  of 
confirmation  issued  under  paragraph  (c) 
of  this  section,  whichever  is  less,  unless 
extended  by  the  Director  or  modified, 
suspended,  or  revoked  in  accordance 
with  paragraph  (e)  of  this  section; 

(4)  Activities  conducted  under  the 
General  Authorization  may  only  be 
conducted  under  the  on-site  supervision 
of  the  principal  yivestigator  or  co- 
investigator(3)  named  in  the  letter  of 
intent.  All  personnel  involved  in  the 
conduct  of  activities  under  the  General 
Authorization  must  perform  a  function 
directly  supportive  of  and  necessary  for 
the  research  being  conducted,  or  be  one 
of  a  reasonable  number  of  support 
personnel  included  for  the  purpose  of 
training  or  as  back-up  personnel; 

(5)  The  principal  investigator  must 
notify  the  appropriate  Regional  Director, 
NMFS.  (Regional  Director)  in  wxiting  at 
least  2  weeks  before  initiation  of  on-site 
activities.  The  Regional  Director  shall 
consider  this  information  in  efforts  to 
coordinate  field  research  activities  to 
minimize  adverse  impacts  on  marine 
mammals  in  the  wild.  The  principal 
investigator  must  cooperate  with 
coordination  efforts  by  the  Regional 
Director  in  this  regard; 

(6)  If  research  activities  result  in  a 
taking  which  exceeds  Level  B 
harassment,  the  applicant  shall: 

(i)  Report  the  taking  within  12  hours 
to  the  Director.  Office  of  Protected 
Resources,  or  his  designee  as  set  forth  in 
the  letter  authorizing  research;  and 

(ii)  Temporarily  discontinue  for  72 
hours  all  field  research  activities  that 


resulted  in  the  taking.  During  this  time 
period,  the  appHcant  shall  consult  with 
NMFS  as  to  the  circumstances 
surrounding  the  taking  and  any 
precautions  necessary  to  prevent  fiiture 
taking,  and  may  agree  to  amend  the 
research  protocol,  as  deemed  necessary 
by  NMFS. 

(7)  NMFS  may  review  scientific 
research  conducted  pursuant  to  the 
General  Authorization.  If  requested  by 
NT^FS,  the  applicant  must  cooperate 
with  any  such  review  and  shall: 

(i)  Allow  any  employee  of  .N'OAA  or 
any  other  person  designated  by  the 
Director,  Office  of  Protected  Resources 
to  observe  research  activities;  and 

(ii)  Provide  any  documents  or  other 
information  relating  to  the  scientific 
research; 

(8)  Any  photographs,  videotape,  or 
film  obtained  during  the  conduct  of 
research  under  the  General 
Authorization  must  be  identified  by  a 
statement  that  refers  to  the  General 
Authorization  or  ESA  permit  number, 
and  includes  the  file  number  provided 
by  NTvlFS  in  the  confirmation  letter,  the 
name  of  the  photographer,  and  the  date 
the  image  was  taken.  This  statement 
must  accompany  the  image(s)  in  all 
subsequent  uses  or  sales.  The  annual 
report  must  note  incidental  scientific, 
educational,  or  commercial  uses  of  the 
images,  and  if  there  are  any  such  uses, 
the  names  of  all  photographers;  and 

(9)  Persons  conducting  scientific 
research  under  authority  of  the  CJeneral 
Authorization  may  not  transfer  or  assign 
any  authority  granted  thereunder  to  any 
other  person. 

(e)  Suspension,  revocation,  or 
modification.  (1)  NMFS  may  suspend, 
revoke,  or  modify  the  authority  to 
conduct  scientific  research  under  the 
General  Authorization  if: 

(i)  The  letter  of  intent  included  false 
information  or  statements  of  a  material 
nature; 

(ii)  The  research  does  not  constitute 
bona  fide  scientific  research; 

(iii)  Research  activities  result  in 
takings  of  marine  mammals  other  than 
by  Level  B  harassment; 

(iv)  Research  activities  differ  from 
those  described  in  the  letter  of  intent 
submitted  by  the  applicant  and  letter  of 
confirmation  issued  by  NMFS;  or 

(v)  The  applicant  violates  any  term  or 
condition  set  forth  in  this  section. 

(2)  Any  suspension,  revocation,  or 
modification  is  subject  to  the 
requirements  of  15  CFR  part  904. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  27  and  29 

(Docket  No.  26352  Amdts.  27-00.  29-35] 

RIN2120-AC68 

Airworthiness  Standards;  Crash 
Resistant  Fuel  Systems  in  Normal  and 
Transport  Category  Rotorcratt 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  These  amendments  add 
comprehensive  cra.sh  resistant  fuel 
system  design  and  test  criteria  to  the 
airworthiness  standards  for  normal  and 
transport  category  mtorcraft. 
Application  of  these  standards  will 
minimi/0  fuel  spillage  near  ignition 
sources  and  potential  ignition  sources 
and.  therefore,  will  improve  the 
evacuation  time  needed  for  crew  and 
passengers  to  escape  a  post -crash  fire 
(PCF).  Implementation  of  these 
amendments  will  minimize  the  PCF 
hazard  saving  lives  and  substantially 
reducing  the  severity  of  physiological 
injuries  sustained  from  PCF's  in 
otherwise  survivable  accidents. 
EFFECTIVE  DATE:  November  2, 1994. 
FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Mike  Mathias,  KngulatiDns  (.roup. 
ASW-1 1 1 ,  Rotorcraft  Directorate. 
Aircraft  Certification  Office.  FAA.  Fort 
Worth.  Texas  76193-0111.  telephone 
number  (817)  624-5123. 

SUPPtEMENTARY  INFORMATION: 

Background 

These  ainfiulinents  are  based  on  a 
Notice  of  F'roposed  Rulemaking  (NPRM) 
No.  90-24.  issued  !5eptember  27,  1990 
(55  VR  41000.  October  5.  1990).  A 
correction  to  the  NPRM  was  published 
on  December  11.  1990  (55  FR  50931). 

Post-crash  fires  (PCF"s)  are  the 
primary  cause  of  fatalities  and  injuries 
in  otherwise  survivable  impacts 
resulting  from  rotorcraft  accidents.  It  is 
estimated  that  5  percent  of  the 
occupants  in  survivable  rotorcraft 
accidents  are  killed  or  injured  by  PCF's 
annually.  These  types  of  fatalities  and 
traumatic  injuries  will  be  substantially 
reduced  by  the  implementation  of  the 
design  and  test  criteria  of  this 
amendment  Nearly  all  PCF's  are  caused 
by  crash-induced  fuel  leaks  that  quickly 
come  in  contact  with  ignition  sources 
during  or  after  impact.  The  fuel 
containment  and  hazard  elimination 
provisions  contained  in  this  amendment 
will,  in  the  majority  of  cases,  give 
occupants  the  time  necessary  to  escape 


a  survivable  crash  before  a  post-crash 
fire  (PCF)  could  become  life  threatening. 
A  crash  resistant  fuel  system  (CRFS) 
would  not  be  expected  to  prevent  all 
fires;  however,  a  CRFS  would,  in  the 
majority  of  survivable  accidents,  either 
prevent  a  PCF  or  delay  the  massive  fire, 
or  fireball,  long  enough  to  allow  the 
occupants  to  escape.  These  standards 
have  been  validated  by  military  safety 
statistics  as  significantly  minimizing  the 
PCF  hazard  and  its  associated  fatalities 
and  injuries. 

Discussion  of  Comments 

General 

Thirteen  commenters.  including 
representatives  from  small  and  large 
U.S.  helicopter  manufacturers,  foreign 
airworthiness  authorities,  and  foreign 
helicopter  manufacturers,  commented 
on  the  NPRM.  All  commenters  agree 
with  the  FAA  that  CFRS  installations 
will  improve  occupant  survivability  in 
parts  27  and  29  rotorrraft. 

The  majority  of  commenters  fully 
support  all  of  the  proposals.  No 
commenter  opposes  adoption  of  the 
pro(>osed  amendments.  One  commenter 
proposes  adoption  of  more  stringent 
standards,  and  several  commenters  offer 
other  counterproposals  and 
recommendations  for  specific  proposals. 

General  Comments  on  the  Proposals 

Unless  s|>ecifically  noted  otherwise, 
the  comments  and  responses  apply  to 
both  proposed  §§  27.952  and  29.952, 
since  the  requirements  in  both  are 
identical. 

The  Use  of  the  Term  "Flammable  Fluid" 

Flammable  fluids  other  than  fuel 
should  not  be  included  in  the 
amendments,  since  all  onboard  light 
and  heavy  oil  systems  are  affected. 
Accordingly,  the  commenter  proposes 
that  "flammable  fluid"  be  changed  to 
"fuel."  The  FAA  agrees  with  this 
comment,  and  appropriate  changes  have 
been  made. 

Accuracy  of  the  Economic  Analysis 

One  commenter  questions  the 
accuracy  of  the  economic  analysis  but 
offers  no  specific  recommendations  or 
corrections.  The  FAA  has  reevaluated 
the  analysis  and  found  no  changes  were 
necessary  based  on  this  comment. 

Rigidity  of  the  Proposals 

A  commenter  states  that  the  proposed 
amendments  are  "too  rigid"  in  their 
approach  and  limit  the  designers' 
choices.  The  FAA  disagrees.  Although 
the  50-foot  drop  height  and  certain 
strength  requirements  are  specific,  these 
and  most  of  the  other  requirements  do 
not  mandate  specific  designs.  Objective 


rules  allow  flexibility  in  showing 
compliance.  An  example  of  this 
flexibility  is  that  bladders  are  not 
mandated;  the  rule  specifies  only 
freedom  from  lealcage  after  impact.  The 
amendments  are  intended  to  be  as 
flexible  as  possible  to  allow  design 
innovation  while  at  the  same  time 
requiring  a  specific  safety  standard  for 
a  CRFS. 

Level  of  Detail  in  the  Proposals 

A  commenter  states  that  the 
amendments  include  some  very  detailed 
requirements  that  are  more  appropriate 
for  a  Technical  Standard  Order  (TSO). 
The  FAA  agrees  that  some  of  the  details 
proposed  for  paragraphs  27.952  (e)  and 
(f)  and  29.952  (e)  and  (f)  should  not  be 
regulatory  requirements,  are  more 
appropriate  for  an  advisory  circular,  and 
should  not  be  part  of  the  proposed 
standard.  Therefore,  those  details  have 
been  removed  and  placed  in  the  draft 
advisory  material.  However,  the  FAA 
disagrees  with  the  commenter  that  the 
level  of  detail  either  in  the  proposals  or 
in  the  advisory  material  would 
necessitate  a  CRFS  TSO. 

The  Standardized  Approach  of  the 
Proposals 

A  commenter  believes  that  the 
standardized  design  and  test  approach 
of  these  amendments  to  CRFS 
certification,  while  acceptable,  is  not  as 
valid  as  the  establishment  of  individual 
design  criteria  on  a  case-by-case  basis 
followed  by  a  design  review  and  a  test 
program.  However,  the  commenter 
offered  no  specific  data  or  case  histories 
to  substantiate  this  position.  Since  all 
past  successful  civil  and  mibtary 
experience  has  been  with  a  standardized 
design  and  test  approach,  the  FAA  finds 
no  historical  or  technical  basis  to 
support  the  commenter.  Moreover,  the 
FAA  has  determined  that  a  standardized 
design  and  test  approach,  when 
properly  applied,  still  allows  for 
adequate  use  of  individual  design 
features  that  meet  the  specific  safety 
standards. 

Military  Standards 

A  commenter  expresses  concern  that 
the  proposals  are  less  stringent  than  the 
corresponding  military  standard 
because  of  perceived  differences  in  the 
military  and  civil  environments.  The 
commenter  is  especially  concerned  that 
fuel  tank  bladders  are  not  mandated. 
The  commenter  proposes  verbatim 
adoption  of  the  military  standards.  The 
FAA  disagrees.  Based  on  independent 
studies,  the  General  Aviation  Safety 
Panel  (GASP)  committee 
recommendations,  and  past  civil  CRFS 
ser\'ice  experience,  the  FAA  has 


determined  that  the  proposals,  while 
less  stringent  than  the  military  standard, 
provide  an  equivalent  level  of  safety 
considering  the  differences  (such  as 
violent  atypical  flight  maneuvers, 
landing  maneuvers,  and  gunfire 
hazards)  in  the  civil  and  military 
environments.  While  it  is  anticipated 
that  most  successful  fuel  cell  designs 
will  involve  the  use  of  bladders, 
bladderless  rigid  designs  (that  provide 
the  same  level  of  safety  as  designs  with 
bladders)  may  be  approved  under  the 
new  standard. 

Comment  Concerning  Performance 
Criteria  Specification 

One  commenter  applauds  the  fact  that 
the  proposal  specified  performance 
standards  (i.e.,  a  minimum  level  of 
safety)  in  lieu  of  unnecessarily 
mandating  certain  specific  design 
features  such  as  flexible  liners. 

Comments  on  Specific  Proposals 

Comments  on  Section  27.561(d) 

A  commenter  questions  the  need  for 
the  specification  of  load  factors  in 
proposed  §  27.516(d).  since  similar  load 
factors  are  specified  in  proposed 
§  27.952(b)(3).  The  FAA  has  determined 
that  load  factors  are  needed  in  both 
§§  27.561(d)  and  27.952(b)(3).  Section 
27.561(d)  applies  to  fuselage  structure, 
and  §  27.952(b)(3)  appUes  to  fuel  tanks. 
Although  the  load  factors  are  identical, 
they  are  specified  for  different  parts  of 
the  rotorcraft. 

Another  commenter  correctly  states 
that  the  load  factors  are  clearly  specified 
for  fuel  cells  by  their  location  on  the 
rotorcraft  but  asks  which  load  factors 
are  to  be  used  for  other  major  fuel 
system  components.  The  load  factors 
used  for  each  fuel  cell  location  should 
be  used  for  fuel  cell  components  of 
significant  mass  in  the  same  locations. 
Therefore,  this  amendment  is  adopted 
as  proposed. 

Comments  on  Sections  27.952(a)  and 
29.952(a) 

A  commenter  states  that  identification 
of  a  critical  fuel  tank  (if  such  exists) 
should  not  be  allowed  in  certification. 
The  FAA  does  not  agree.  The  use  of 
critical  conditions,  systems,  etc..  is  a 
well-established  technique  for 
substantiating  similar  design  features. 
Therefore,  these  amendments  are 
adopted  as  proposed. 

Comments  on  Sections  27.952(a)(1)  and 
29.952(a)(1) 

All  commenters  support  the  proposed 
drop  test,  and  most  commenters  favor 
the  50-foot  drop  height.  However,  two 
commenters  propose  a  reduction  in  the 
drop  height  for  a  bare  fuel  cell  from  50 


to  25  feet.  Another  commenter  proposed 
a  reduction  in  drop  height  of  a  fuel  cell 
test  article  configuration  (i.e.,  a  fuel  cell 
installed  in  its  representative  airframe 
structure)  from  50  to  15  feet.  Another 
commenter  contends  that  since  the 
military  fuel  cell  drop  test  (and  nearly 
20  years  of  associated,  successful  safety 
experience)  is  at  a  65-foot  drop  height, 
the  proposed  drop  height  should  be  65 
feet,  not  50  feet.  The  proposed  50-foot 
drop  height  is  based,  in  part,  on  an 
analysis  of  nearly  20  years  of  combined 
military  and  civilian  design  and 
operational  data.  (The  15-foot  reduction 
in  drop  height  fi-om  the  military 
standard  to  the  proposed  civil  standard 
equates  tneir  level  of  safety  because  of 
the  elimination  of  the  additional  risks 
associated  with  the  military 
environment.)  A  significant  part  of  this 
20  years  of  data  is  based  on 
approximately  1,500  civil  rotorcraft  that 
have  been  certificated  (on  a  voluntary, 
nonhazard  basis)  to  design  standards 
(including  a  50-foot  drop  test)  analogous 
to  these  proposals.  This  20  years  of  data 
and  experience  (from  both  the  military 
and  voluntary  civil  unit  installations) 
have  resulted  in  a  good  operational 
safety  record.  This  good  safety  record 
indicates  that  fuel  tank  installations 
designed  to  these  proposals  (including 
the  practical  standard  of  a  50-foot  drop 
height)  successfully  minimize  the  post- 
crash  fire  hazard.  "Therefore,  no  change 
to  the  50-foot  drop  height  is  warranted. 

Another  commenter  proposes  deletion 
of  the  requirement  to  drop  the  fuel  cell 
in  its  surrounding  structure.  The  same 
commenter  asks  if  the  bare  tank  drop 
test  will  follow  the  procedure  of  MIL- 
T-27422B  when  the  surrounding 
structure  is  fi-ee  of  projections  or  design 
features  likely  to  contribute  to  tank 
ruptures.  Another  commenter  states  that 
the  requirement  to  drop  a  representative 
structure  should  be  fully  defined.  The 
same  commenter  states  that  no  mention 
is  made  of  production  drop  test 
requirements  that  would  be  made 
necessary  by  postproduction  design 
changes  to  either  the  fuel  system  or  its 
surrounding  structure.  The  FAA 
considers  these  suggested  changes 
unnecessary  because  (under  Part  21)  a 
design  review  (precipitated  by  a 
proposed  design  modification  that 
affects  the  fuel  cell-airframe  interface) 
would  automatically  require  a  review  of 
the  interface  with  regard  to  these 
proposed  standards.  If  that  design 
review  shows  the  surrounding  structure 
is  free  of  projections  and  hazards,  the 
fuel  cell  may  be  dropped  alone. 
Additionally,  MIL-T-27422B 
procedures  may  be  used,  except  that  the 
drop  height  is  reduced  to  50  feet. 


Further,  major  post  certification  design 
changes,  such  as  major  changes  to  the 
fuel  system  cells  or  their  locations, 
automatically  require  recertification  in 
accordance  with  FAR  21.93(a), 
Therefore,  the  amendments  are  adopted 
as  proposed. 

Comments  on  Sections  27.952(a)(3)  and 
29.952(a)(3) 

A  commenter  notes  that  the  proposed 
drop  test  criteria  require  that  the  fuel 
cell  test  article  be  filled  80  percent  with 
water  with  no  mention  of  the  contents 
of  the  other  20  percent.  The  commenter 
states  that  this  is  different  from  part  23 
Notice  No.  85-7A  (55  FR  7280.  February 
28,  1990)  in  that  the  proposed  rotorcraft 
amendments  do  not  require  the  air  to  be 
removed  from  the  fuel  cell  prior  to  the 
drop  test.  The  commenter  suggests  that 
the  best  method  of  compensating  for  the 
difference  between  the  density  of  fuel 
and  water  is  to  leave  the  tank  100 
percent  full  of  fuel  and  adjust  the  drop 
height  to  a  lower  value. 

The  FAA  notes  that  the  drop  test 
criteria  proposed  in  Notice  90-24  are 
the  same  as  those  proposed  in  part  23 
Notice  85-7A  and  the  same  as  those 
used  to  comply  with  MIL-T-27422B. 
There  are  standard,  acceptable  methods 
of  configuring  (i.e.,  properly  removing 
the  air  from)  a  soft  flexible  fuel  cell,  and 
there  are  standard,  acceptable  methods 
of  configuring  (i.e.,  properly  removing 
the  air  from)  the  vents  on  a  rigid  fuel 
cell.  The  air  removal  methods  intended 
by  these  proposals  are  the  same  as  those 
used  to  comply  with  MIL-T-27422B 
and  are  accepted,  industry  practice.  It  is 
impracticable  to  remove  a  significant 
amount  of  air  from  many  rigid  fuel  cell 
designs  by  pulling  a  vacuum  without 
either  inducing  unacceptable  stresses  or 
causing  structural  failure.  Extreme 
vacuum  conditions  inside  fuel  tanks  do 
not  exist  in  practice.  However,  natural 
venting  (involving  partial  vacuums) 
exists  for  rigid  tanks  in  a  pre-crash, 
falling  condition.  A  natural  partial 
vacuum  condition  is  intended  to  be 
duplicated  for  rigid  tanks  by  allowing 
normal  vent  function  during  the  drop 
test.  Flexible  fuel  cells  will  have  the  air 
removed  by  hand  (i.e..  by  pushing  out 
the  air  and  resealing  the  bag)  prior  to  the 
drop  as  is  currently  practiced  by  the 
industry. 

The  method  chosen  to  compensate  for 
the  density  of  water  versus  that  of  fuel 
(i.e..  80  percent  full  of  water)  is  a 
standard  method.  It  is  used  successfully 
by  the  civil  rotorcraft  industry.  The 
commenter 's  alternate  method  of 
reducing  the  drop  height  has  some  merit 
but  is  not  supported  by  current,  known 
data. 
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Therefore,  these  amendments  are 
adopted  as  proposed. 

Comments  on  Sections  27.952(a)(4)  and 
29.952(a)(4) 

A  commenter  notes  that  the 
amendments  differ  from  MIL-T- 
27422B.  in  that  the  amendments  require 
that  the  tank  be  dropped  in  its 
surrounding  structure,  unless  it  is 
clearly  shown  that  the  structure  is  free 
trom  projections  and  other  such 
hazards.  The  commenter  suggests  that 
the  FAA  not  adopt  the  requirement  to 
drop  the  tank  in  the  surrounding 
structure.  The  FAA  disagrees.  The  FAA 
concluded  that  in  the  interests  of  safety 
the  tank  should  be  dropped  in  its 
surrounding  structure.  Only  when  all 

Erojections  and  other  puncture  hazards 
ave  been  minimized  by  design  will 
dropping  a  bare  fuel  cell  suffice  to  show 
compliaiice.  The  FAA's  approach 
improvps  on  the  MIL-T-27422B  criteria 
in  thai  an  FAA  approved,  documented 
certification  design  review  will  be 
required  to  minimize  the  surrounding 
airframe  proj<K:tions  and  other  puncture 
hazards  prior  to  a  bare  tank  drop  test. 
Therefore,  the  amendments  are  adopted 
as  proposed. 

Comments  on  Sections  27.952(b)  and 
29.952(b) 

A  commenter  states  that  the  load 
factors  proposed  in  these  sections  are 
redundant  to  those  contained  in 
structural  $§  27  561  and  29.561(d).  that 
no  procedures  to  conduct  these  tests 
have  been  defined,  and  that  the  cost  of 
this  type  of  testing  is  not  addressed. 
Two  other  commenlers  question  the 
need  for  specification  of  separate  load 
factors  by  rotorcraft  zone  (i.e..  location) 
for  fuel  cells  that  exceed  the  standard 
•irframe  load  factors.  The  FAA 
disagrees  that  the  proposed  lo«d  factors 
are  redundant.  They  are  for  fuel  cells 
and  major  mass  items  in  the  fuel  system 
only.  Th'-        "  -s  are  to  be  used  in 

standan:  analysis  to 

structurally  design  the  fuel  cells,  othrr 
major  fuol  system  mass  items,  and  their 
attadinu'dts.  No  special  tests,  other  than 
thareqir  tural  substantiation 

tmtsarc:.  J.  Nocosts  have  b«?en 

added  since  the  required  structural 
.n   -'  '■     •     -     --TTs  aie  already 

I  at  ion  for  these 

cciinpiitirtils  tfi  till!  turriMit  load  factors. 
The  separate  load  facrtor  specification  by 
zone  IS  necessary  to  provide  proper 
trash  r«»sistante  for  (>•  t  safety  and 

PCF  prevention  for  fi.       .in 
compontMils  locdti^i  \n  three  selected 
zcmes  of  the  roiorr.raft.  They  also 
provide  the  designer  with  specific 
criteria  (i.e..  load  faciors)  for  proper 
statit  analysis  of  fuel  system 


components  in  these  specific  zones.  The 
load  factors  proposed  by  §§  27.952(b) 
and  29.932(b)  are  for  fuel  system 
components  only;  whereas,  the  load 
factors  of  current  §  29.561(d)  are  for  the 
airframe  only.  However,  load  factors  for 
fuel  system  components  and  airframe 
components  are  compatible. 

Therefore,  the  amendments  are 
adopted  as  proposed. 

Comments  on  Sections  27.952(b)(2)  and 
29.952(b)(2) 

A  commenter  suggests  that  the  words 
"•   *   *  that  if  loosened  could  injure  an 
occupant  in  an  emergency  landing 
•  •  *."  be  removed  from 
§§  27.952(b)(2)  and  29.952(b)(2).  The 
commenter  beUeves  removal  to  be 
necessary  because  this  phrase  is 
intended  to  minimize  a  "mechanical" 
ballistic  hazard  from  fuel  system 
components  and  not  a  PCF  hazard.  The 
amendments,  in  the  commenter 's  view, 
are  only  intended  to  minimize  a  PCF. 
The  commenter's  presumption  is 
incorrect.  The  amendments  are  intended 
to  provide  a  CRFS.  This  includes 
preventing  impact-induced,  ballistic 
hazards  to  fuel  system  components  as 
well  as  PCF  hazards.  Therefore,  the 
amendments  are  adopted  as  proposed. 

Comments  on  Sections  27.952(c)  and 
29.952(c) 

A  commenter  believes  that  the 
proposed  amendments  mandate  self- 
sealing  breakaway  couplings  and 
suggests  that  the  amendments  l>e  revised 
to  include  the  words  "Where  hazardous 
relative  motion  of  fuel  system 
components  is  likely  to  exist  during  a 
crash,  breakaway  self-sealing  couplings 
shall  be  required."  Another  commenter 
suggests  that  no  alternate,  equivalent 
designs  to  breakaway  fuel  fittings  be 
allowed  by  the  amendments.  A  third 
commenter  points  out  that  there  is  no 
mention  of  any  pull-out  strength 
requirements  for  fuel  tank  fittings  as 
stat.'d  in  MIL-T-27422B.  The 
amendments  already  express  the  intent 
of  the  wording  suggested  by  the  first 
commenter  concerning  hazardous 
relative  motion.  Further,  the  FAA  does 
not  agree  with  the  second  comment  that 
alternate,  equivalent  designs  to 
breakaway  fuel  fittings  should  not  be 
allowed,  since  several  proven,  alternate, 
equivalent  designs  have  already  been 
approved.  Thus,  alternate,  equivalent 
designs  for  breakaway  fuel  fittings  are 
acceptable.  In  response  to  the  third 
commenter.  fitting  strength  and  hose 
pull-out  strength  requirements  of  MIL- 
T-27422B  are  industry  practice  and  are 
acceptable  as  one  means  of  compliance. 
Therefore,  the  amendments  are  adopted 
as  proposed. 


Comments  on  Sections  27.952(c)(l)(iii) 
and  29.952(c)(l)(iii) 

A  commenter  suggests  that 
§§  27.952(r.)(2)(iii)  and  29.952(c)(l)(iii) 
be  changed  to  specify  leakage  as  one 
method  of  detecting  an  unlocked  or 
otherwise  faulty  breakaway  coupling. 
The  FAA  agrees  that  leakage  is  one 
method  of  detecting  an  unlocked 
coupling  but  finds  that  the  proposed 
wording  of  "design  provisions  to 
visually  ascertain"  adequately  covers 
consideration  of  leakage  as  a'means  to 
verify  locking  of  the  couplings. 
Therefore,  the  amendments  are  adopted 
as  proposed. 

Comments  on  Sections  27.952(c)(l)(v) 
and  29.952(c)(l)(v) 

A  commenter  suggests  that 
§§  27.952(c)(l)(v)  and  29.952(c)(l)(v)  be 
changed  to  allow  "fuel  seepage"  after  a 
breakaway  coupling  has  performed  its 
intended  function.  The  FAA  agrees  with 
the  intent  of  the  comment  but  has 
determined  that  this  kind  of  detail  is 
more  appropriate  in  advisory  guidance 
material.  It  is  intended  that  industry 
practice,  which  allows  loss  of  entrapped 
fuel  (up  to  8  ounces)  and  fuel  seepage 
(up  to  5  drops  per  minute),  be 
acceptable  after  the  valve  has 
functioned.  Therefore,  the  amendments 
are  adopted  as  proposed. 

Comments  on  Sections  27.952(d)  and 
29.952(d) 

A  commenter  suggests  adding  a 
sentence  b»etween  the  second  and  third 
sentences  of  §§  27.952(d)  and  29.952(d) 
as  follows:  "For  tanks  using  a  flexible 
tank  or  flexible  liner,  all  filler  caps  and 
tank  fittings  attached  to  structure  in 
locations  of  anticipated  structural 
deformation  must  be  frangibly  attached 
such  that  the  tank  fittings  and  filler  caps 
stay  with  the  fuel  tank  to  preclude  tank 
ruptures  after  the  frangible  separation." 
The  FAA  agrees  with  the  intent  of  this 
comment  but  finds  that  no  change  is 
necessary  in  the  final  rule.  The  FAA 
understands  the  commenter  is 
suggesting  that  compliance 
methodology  rather  than  objective 
substance  be  included  in  the  rule. 
Therefore,  the  amendments  are  adopted 
as  proposed. 

Comments  on  Sections  27.952(d)(1)  and 
29.952(d)(1) 

A  commenter  suggests  that  the  FAA 
remove  the  second  sentence  from 
§§  27.952(d)(1)  and  29.952(d)(1).  which 
reads  as  follows:  "To  prevent 
inadvertent  separation  or  deformation, 
the  load  must  be  10  times  the  normal 
service  loads  at  the  frangible  or 
defomiable  attachment  location."  The 
FAA  recognizes  the  large  variance  in 


industry  design  practice  in  calculating 
this  particular  ratio  and  in  setting  its 
specific  value.  Accordingly,  the  FAA 
agrees  with  the  commenter.  and  the 
sentence  is  removed  from  the  final  rule. 
Therefore,  these  amendments  are 
adopted  as  revised. 

Comments  on  Sections  27.952(e)(1)  and 
29.952(e)(n 

A  commenter  states  that  the  proposed 
§^  27.952(e)(1)  and  29.952(e)(1)  criteria 
largely  repeat  existing  criteria.  The 
commenter  provides  several  specific 
examples  of  the  perceived  repetition. 
Another  commenter  asks  why  airframe 
mounted  fuel  filters  are  not  acceptable 
in  the  engine  compartment  (i.e.,  fire 
zone)  if  engine  mounted  filters  are 
acceptable.  The  FAA  maintains  that  the 
proposed  sections  relate  to  a  post-crash 
configured  rotorcraft,  that  is  radically 
different  in  terms  of  ignition  sources, 
fuel  leaks,  and  geometry  than  a  pre- 
crash  configured  rotorcraft  even  though 
similarities  may  exist.  Prior  to  these 
proposed  amendments,  parts  27  and  29 
applied  only  to  pre-crash  (or  fiight) 
configured  rotorcraft.  Also,  the 
proposed  sections  refer  to  the  entire 
rotorcraft.  not  just  specific  zones,  such 
as  the  pre-crash  configured  exhaust 
system  regulations  that  were  cited  by 
the  commenter  in  a  particular  example. 
However,  because  of  this  and  other 
related  comments,  the  FAA  has  decided 
to  simplify  the  fi.aal  rule  by  deleting  the 
proposed  subsections  relating  to 
compliance  methodology  and  moving 
the  term  "ocrupiable  areas"  from 
proposed  paragraphs  e(4)  to  revised 
paragraphs  (e). 

With  respect  to  the  comment 
concerning  the  use  of  airf.'"ame  mounted 
fuel  filters,  the  FAA  agree  that  airframe 
mounted  fuel  filters,  as  well  as  engine 
mounted  fuel  filters  inside  the  engine 
fire  zone,,  are  acceptable.  Therefore, 
§^  27  952fe)  and  29  952(e)  are  adopted 
as  revised;  and  §§  27.952(e)(1).  (e)(2), 
(e)Cl\  (eH4);  29.952(e)(1).  (e)(2),  (e)(3) 
und  (e)(4)  are  deleted. 

Comments  on  Sections  27.952(e)(4)  and 
29.952(e)(4) 

A  commenter  states  that  the  existing 
rules  are  adequate  to  ensure  sufficient 
PCF  protection  for  fuel  tanks  located 
rear  occupiable  areas.  Therefore,  from  a 
practical  view,  sufficient  separation 
cannot  be  economically  achieved  to  the 
extent  that  it  would  have  a  significant 
iinpact  on  preventing  a  PCF.  Thus,  the 
commenter  suggests  that  §§  27.952(e)(4) 
and  29.952(e)(4)  be  removed,  hi 
contrast,  the  FAA  believes  that  it  is 
practical  to  enhance  PCF  safety  througn 
design  changes  under  proposed 
§§  27.952(e)(4)  and  29.952(e)(4).  For 


example,  moving  a  fuel  cell  an 
additional  'A  or  more  inches  aft  of  an 
occupied  volume  (within  the  maximum 
practicable  extent  of  a  given  design 
envelope)  could  avoid  a  major, 
occupant-drenching,  post-crash  fuel 
spill  (and  potential  PCF).  This  could  be 
accomplished  by  simply  adding  'A  or 
more  inches  of  crushable,  energy 
absorbing  airframe  distance  between  the 
occupied  volume  and  the  fuel  cell.  Such 
a  design  decision  would  not  need  to  be 
considered  under  the  current  standards. 
Under  these  proposals  it  would  have  to 
be  considered.  As  stated  previously, 
§§  27.952(e)(4)  and  29.952(e)(4)  have 
been  removed  in  order  to  simplify  tl^ 
final  rule  by  deleting  the  compliance 
methodology.  However,  the  requirement 
for  separation  of  fuel  tanks  from 
occupiable  areas  is  adopted  in 
§§27.952(e)  and  29.952(e). 

Comments  on  Sections  27.952(e)  and 
29.952(e)(5) 

Three  commenters  correctly  observe 
that  §§  27.952(e)(5)  and  29.952(e)(5) 
contained  the  incorrect  reference, 
"  *   *   *  (as  defined  by  paragraph  (b)  of 
this  section)  *   •   "."  The  FAA  agrees. 
As  stated  previously,  §§  27.952(e)(5)  and 
29.952(e)(5)  have  been  removed  in  order 
to  simplify  the  final  rule  by  deleting  the 
compliance  methodology. 

Comments  on  Sections  27.952(e)(6)  and 
29.952(e)(6) 

A  commenter  states  that,  under  his 
interpretation,  proposed  §§  27.952(e)(6) 
and  29.952(e)(6)  would  require  firewalls 
to  retain  their  sealing  ability  under  the 
load  factors  of  §§  27.952(b)(1)  and 
29.952(b)(1)).  The  commenter  believes 
that  all  large  mass  items,  such  as 
engines  and  cowlings,  in  the  vicinity  of 
the  firewall  would  have  to  be  restrained 
to  prevent  impact-induced  firewall 
ruptures  (i.e..  preserve  postimpact 
sealing  ability).  The  commenter  further 
believes  that,  based  on  other  common 
design  requirements  such  as  fuel  line 
penetrations  of  firewalls,  the  proposed 
amendment  is  impractical.  Another 
commenter  concurs  with  the  proposed 
firewall  survivable  impact  sealing 
retention  requirement,  but  is  concerned 
that  a  direct  application  of  the  proposed 
§§  27.952(b)(1)  and  29.952(b)(1)  load 
factors  would  produce  a  stiff,  heavy 
firewall  that,  while  able  to  retain  sealing 
capability,  would  be  heavy, 
uneconomical,  and  not  have  the 
intended  crash-resistant  design  features. 

The  commenters  misinterpreted  the 
intent  of  proposed  §§  27.952(e)(6)  and 
29.952(e)(6).  These  proposals  are  based 
on  similar  MIL-STD-1290  requirements 
that  have  been  used  in  design  for  many 
years.  The  FAA  does  not  intend  that  a 


firewall  designed  to  the  load  factors  of 
§§  27.952(b)(1)  and  29.952(b)(1)  would 
retain  its  complete  sealing  ability  under 
all  post-crash  threats.  Thus,  some 
leakage  around  typical  vent  and  line 
penetrations  and  other  small  post-crash 
penetrations  of  the  firewall  in  a 
sur\  ivable  impact  are  acceptable.  Unless 
an  obvious,  catastrophic  hazard  would 
be  created  in  a  survivable  impact  by 
atypical  design  features,  restraint  of  the 
engines  and  cowling  to  prevent  impact- 
induced  firewall  rupture  was  not 
intended.  The  F.\A  intends  that  the 
firewall  retain  its  sealing  ability  in  a 
survivable  impact.  The  most  significant 
problem  addressed  during  the  firewall 
design  is  defornioiion  of  the  firewall 
induced  by  fuselage  deformations  under 
crash  conditions. 

Concerning  the  secf  nd  comment,  the 
FAA  does  not  agree  that  the  proposed 
requirement  will  result  in  stiff,  heavy 
firewalls.  The  requirement  can  be  met 
by  a  firewall  of  a  low  stiffness,  ductile 
design  that  can  withstand  the  maximum 
vertical,  lateral,  and  horizontal  crushing 
displacements  that  are  estimated  to 
occur  in  a  survivable  impact.  A  low 
stiffness,  ductile  design  can  efficiently 
accommodate  crash-induced 
deformations  without  shearing  fuel  or 
electrical  lines  and  without  rupturing  or 
otherwise  losing  its  gross  sealing  ability 
(i.e.,  creating  a  major  ignition  source  or 
fire  path).  A  displacement  based 
firewall  certification  test  should  be 
conducted  that  shows  that  it  is  capable 
of  performing  its  intended  gross  sealing 
function  in  a  survivable  impact.  As 
stated  previously,  in  order  to  simplify 
the  final  rule  by  deleting  the  compliance 
methodology,  new  §§  27.952(e)  and 
29.952(e)  are  adopted  as  revised,  and 
proposed  §§  27.952(e)(6)  and 
29.952(e)(6)  are  removed. 

Comments  on  Sections  27.952(e)(l)(iv) 
and  29.952(e)(lj(iv) 

A  commenter  suggests  that 
§§  27.952(e)(l)(iv)  and  29.952(e)(l)(iv) 
be  modified  to  add  the  phrase  "  *   •   • 
if  it  can  be  considered  an  ignition 
source,"  to  the  end  of  the  last  sentence. 
The  commenter  correctly  states  that  not 
all  hot  surfaces  should  be  considered  as 
ignition  sources.  The  FAA  agrees.  As 
stated  previously,  §§  27.952(e)(l)(iv) 
and  29.952(e)(l)(iv)  have  been  removed: 
new  §§  27.952(e)  and  29.952(e) 
adequately  incorporate  the  substance  of 
this  comment. 

Comments  on  Sections  27.952(e)(l)(v) 

A  commenter  notes  that  the  word 
"not"  was  omitted  between  "must"  and 
"be"  in  the  second  sentence  of 
§§27.952(e)(l)(v).  The  FAA  agrees.  The 
error  was  discovered  after  publication  of 
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the  proposed  rule,  and  a  correction  was 
published  in  the  Federal  Register  on 
December  11.  1990  (55  FR  50931). 

Comments  on  Sections  27.952(0  and 
29.952(0 

A  commenter  recommends  placing 
the  detailed  design  criteria  proposed  by 
§§  27  952(0  and  29.952(0  in  an  advisory 
circular  retaining  only  a  shortened  lead- 
in  version  of  §§  27.952(0  and  29.952(0- 
Another  commenter  believes  that 
§§  27.952(0  and  29.952(0.  while 
acceptable  in  principle,  duplicate  many 
current  FAR  requirements  and  several 
other  sections  of  27.952  and  29.952.  The 
commrn*<"r  cited  several  examples  of 
perceived  duplication.  The  FAA  agrees 
with  the  fir^l  rommenter's  proposal  to 
place  detH;'..il  design  criteria  in  the 
advisory  circular  material.  Therefore, 
proposed  §^  27.952(0(1)  through 
27.952(0(9)  and  29.952(0(1)  through 
29.952(0(9)  are  removed.  Sections 
27.952(f)  and  29.952(0  are  revised  to 
replace  the  proposed,  detailed  design 
criteria  specified  after  the  phrase  "as 
follows:"  with  a  less  detailed  design 
criteria  indicated  by  the  phrase,"  •   •   • 
to  be  crash  resistant  *   *   •."Therefore, 
these  amendments  are  adopted  as 
revised.  Additionally,  this  revision 
answers  the  second  commenter's 
perceived  duplicity  concerns. 

Another  commenter  notes  that  tlie 
word  'long'  used  in  line  4  of 
§  29.952(0(5)  should  be  along'.  The 
FAA  agrees  but  no  correction  is 
necessary  since  this  proposed  paragraph 
was  removed. 

Coimnenis  on  Sections  27.952(g]  and 
29.952(g) 

A  commenter  suggests  that 
requirements  for  impact  and  tear 
resistance  be  included  in  the 
amendments.  The  commenter  correctly 
notes  that  the  GASP  report  recommends 
speciTic  impact  and  tear  resistance 
values  for  civil  rotnrcraft  based  on  MIL- 
T-27422B  requirements.  The  FAA 
agrees  with  the  comment  in  general  but 
notes  that  proposed  §§  27.952(g)  and 
29.952(g)  objectively  requires  that  crash- 
resistant  fuel  cells  be  tear  and  impact 
resistant.  Further,  it  is  intended  that 
paragraphs  4.6.5.1  through  4.6.5.5  of 
MIL-T-27422B  (modified  for  the  civil 
environment)  may  be  used  to  provide 
one  acceptable  method  of  properly 
assessing  impact  and  tear  resistance. 
Therefore,  the  amendments  are  adopted 
as  propo.sed. 

Comments  on  Sections  27.952(h)  and 
29.9S2(h) 

Two  commenters  state  that 
§§  27.952(h)  and  29.952  (h)  and  (b)  are 
redundant.  The  FAA  agrees.  Therefore. 


proposed  §§  27.952(h)  and  29.952(h)  are 
deleted. 

Comments  on  Sections  27.975(b)  and 
29.975(a)(7) 

A  commenter  states  full  support  for 
S§  27.975(b)  and  29.975(a)(7),  which 
propose  that  the  venting  system  be 
designed  to  minimize  spillage  of  fuel 
through  the  vents  to  an  ignition  source 
in  the  event  of  a  rollover.  However,  the 
comment  suggests  deletion  of  the  phrase 
"*  •   'is  shown  to  be  extremely 
improbable  •   •   •"  because,  in  his  view, 
in  practical  terms,  it  would  be 
impossible  for  an  applicant  to 
demonstrate  such  a  low  probability.  The 
FAA  agrees.  The  current  term 
"extremely  remote"  rather  than 
"extremely  improbable"  was  intended. 
The  FAA  has  determined  that 
"extremely  remote"  is  the  correct  term. 
The  amendments  are  adopted  as 
proposed  except  for  replacing  the  word 
"improbable"  with  the  word  "remote." 

Regulatory  Evaluation  Summary 

Executive  Order  12866  dated 
September  30,  1993,  directs  Federal 
agencies  to  promulgate  new  regulations 
and  maintain  current  regulations  only  if 
they  are  required  by  law,  are  necessary 
to  interpret  the  law,  or  are  made 
necessary  by  a  "compelling  public 
need."  The  order  also  requires  that 
agencies  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and 
select  the  alternative  that  maximizes  the 
net  benefits  and  imposes  the  least 
burden  on  society. 

Additionally,  tne  order  requires 
agencies  to  submit  a  list  of  all  rules, 
except  those  speciGcally  exempted  by 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  because  they  respond  to 
emergency  situations  or  other  narrowly 
defined  exigencies,  to  determine  if  the 
rules  constitute  "significant  regulatory 
action."  "Significant  regulatory  action" 
means  an  action  that  is  likely  to  result 
in  a  rule  that  may  (1)  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
goverrunents  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency:  (3) 
materially  alter  the  budgetary  impact  on 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order.  "Significant  regulatory  action"  is 


submitted  to  centralized  regulatory 
review  by  OIRA. 

OIRA  and  the  FAA  have  determined 
that  this  rule  is  not  "a  significant 
regulatory  action."  However,  a  cost- 
benefit  analysis,  including  evaluation  of 
cost-reducing  alternatives  to  this  rule 
has  been  prepared.  This  analysis  also 
contains  the  regulatory  flexibility 
determination  required  by  the 
Regulatory  Flexibility  Act  and  a  Trade 
Impact  Assessment.  If  more  detailed 
economic  information  is  desired,  the 
reader  may  refer  to  the  full  evaluation 
contained  in  the  docket. 

Benefits 

Studies  have  shown  that  a  significant 
PCF  hazards  exist  in  rotorcrafl 
operations.  In  a  study  of  rotorcraft 
crashworthiness  dynamics,  the  FAA 
found  that  bum  fatalities  and  injuries 
account  for  about  1 4  percent  of 
rotorcraft  accident  casualties  and  occur 
in  about  20  percent  of  the  accidents  in 
which  there  are  injuries.  In  a  study 
comparing  rotorcraft  equipped  with  and 
without  a  CRFS,  the  U.S.  Army  found 
that  average  thermal  casualty  costs  per 
survivable  accident  were  95.4  percent 
lower  in  CRFS-equipped  rotorcraft,  and 
that  50  percent  of  all  rotorcraft  accidents 
with  a  PCF  are  survivable  prior  to  the 
onset  of  fire.  An  FAA  review  of  NTSB 
rotorcraft  accident  data  from  1983 
through  1987  shows  that  295  accidents 
occurred  that  involved  a  crash  landing 
or  collision  with  an  object  resulting  in 
fatalities,  serious  injuries,  or 
combinations  of  fatalities  and  injuries. 
Sixty-three  of  these  accidents  involved 
a  PCF,  in  which  about  77  percent  of  the 
occupants  were  fatally  injured,  as 
compared  to  42  percent  of  the  occupants 
in  accidents  not  involving  a  PCF. 

In  the  63  accidents  involving  a  PCF, 
there  were  113  fatalities,  27  serious 
injuries,  5  minor  injuries,  and  one 
noninjury.  The  FAA  estimates  that  the 
use  of  CRFS's  would  have  altered  these 
casualty  distributions  to  approximately 
the  following:  83  fatalities.  31  serious 
injuries,  24  minor  injuries,  and  8 
noninjuries — a  difference  of  30  fewer 
fatalities  with  some  of  the  fatalities 
being  reduced  to  serious  injuries  (4)  and 
minor  injuries  (19). 

In  order  to  provide  the  public  and 
government  officials  with  a  benchmark 
comparison  of  the  expected  safety 
benefits  of  rulemaking  actions  with 
estimated  costs  over  an  extended  period 
of  time,  the  FAA  currently  uses  a 
minimum  value  of  $1.5  million  to 
statistically  represent  an  avoided 
fatality.  Serious  injuries  are  estimated  to 
have  an  average  cost  of  $640,000,  and 
minor  injuries  are  estimated  to  have  an 
average  cost  of  $2,300.  Applying  these 


values  to  the  calculated  differences 
yields  benefits  of  about  $42  million  ((30 
fewer  fatahties  x  $1.5  million)  -  (4 
more  serious  injuries  X  $640,000)  -  (19 
more  minor  injuries  x  $2,300)].  The 
average  benefit  per  accident  involving  a 
PCF  is  approximately  $670,000. 
Accounting  for  parts  27  and  29 
separately,  the  average  benefits  are 
approximately  $464,000  per  part  27 
rotorcraft  accident  involving  a  PCF  and 
approximately  $1,638,000  per  part  29 
roton:raft  accident  involving  a  PCF. 
During  the  5-year  study  period,  an 
average  of  5,450  part  27  rotorcraft  and 
an  average  of  1,150  part  29  rotorcraft 
were  in  operation  in  the  United  States. 
During  this  period,  the  annual 
probability  of  a  part  27  rotorcraft  being 
involved  in  a  serious  survivable 
accident  with  a  PCF  is  estimated  to  be 
1.903  X  10-'  ((52  accidents  /  5.450  part 
27  rotorcraft)  /  5  years).  The 
corresponding  probability  for  part  29 
rotorcraft  is  1.913  x  10    '  ((11  accidents 
/  1,150  part  29  rotorcraft)  /  5  years). 
Multiplying  these  probabilities  by  an 
estimated  benefits  per  accident  with  a 
PCF  yields  annual  benefits  of  $885  per 
part  27  rotorcraft  and  $3,134  per  part  29 
rotorcraft.  Assuming  15-year  operating 
lives,  these  benefits  when  discounted 
equate  to  $3,103  per  part  27  rotorcraft 
and  $10,985  per  part  29  rotorcraft. 

Costs 

This  rule  will  increase  costs  for  both 
rotorcraft  manufacturers  and  operators. 
Manufacturers  will  incur  increased 
development,  certification,  and 
production  costs;  and  operators  (in 
addition  to  absorbing  these  costs  in 
higher  rotorcraft  acquisition  costs)  will 
incur  increased  operating  costs  due  to 
the  additional  weight  of  the  fuel  system. 

The  FAA  estimates  the  development 
and  certification  costs  per  new  rotorcraft 
certification  will  be  $36,000.  Most  of 
these  costs  are  for  testing,  analysis,  and 
documentation.  The  primary  testing 
required  by  the  rule  is  a  test  of  each  fuel 
tank  to  show  no  loss  of  fuej  under 
specified  crash  conditions.  This  can  be 
accomplished  by  a  simple,  inexpensive 
drop  test. 

There  will  be  increased  production 
costs  associated  with  fuel  tanks,  fittings, 
and  flexible  fuel  lines.  The  incremental 
cost  of  a  fuel  tank  meeting  the 
requirements  of  the  rule  is  estimated  to 
be  $30  per  gallon  of  tank  capacity.  Part 
27  rotorcraft  are  assumed  to  have  50- 
gallon  tanks  that  will  cost  $1,500  more 
as  a  result  of  this  rule:  part  29  rotorcraft 
are  assumed  to  have  200-gallon  tanks 
costing  $6,000  more.  The  FAA  estimates 
that  the  cost  per  frangible,  self-sealing 
fitting  is  $60;  that  a  typical  part  27 
rotorcraft  will  require  8  fittings,  totaling 


$480;  and  that  a  typical  part  29 
rotorcraft  will  require  10  fittings, 
totaling  $600.  Flexible  fuel  line  sections 
are  expected  to  add  about  $100  to  the 
cost  of  a  fuel  system  for  a  part  27 
rotorcraft  and  about  $150  for  a  part  29 
rotorcraft.  The  estimated  total 
incremental  production  costs  are  $2,080 
per  part  27  rotorcraft  and  $6,750  per 
part  29  rotorcraft. 

The  FAA  estimates  that  the  rule  will 
increase  the  weight  of  a  part  27 
rotorcraft  by  9.5  pounds  and  a  part  29 
rotorcraft  by  33  pounds,  and  that  each 
extra  pound  of  weight  increases  average 
annual  fuel  consumption  by  3.8  gallons 
per  part  27  rotorcraft  and  6.2  gallons  per 
part  29  rotoir.raft.  Applying  fuel  prices 
of  $1.87  per  gallon  for  part  27  rotorcraft 
and  $1.78  for  part  29  rotorcraft,  the 
estimated  increase  in  average  annual 
operating  costs  is  $68  ($1.87  x  3.8  gals, 
x  9.5  lbs.)  per  part  27  rotorcraft  and 
$364  ($1.78  X  6.2  gals,  x  33  lbs.)  per  part 
29  rotorcraft. 

Assuming  15  years  operating  lives, 
the  total  incremental  development, 
certification,  production,  and  operating 
costs  when  discounted  are  $1,426  per 
part  27  rotorcraft  and  $4,617  per  part  29 
rotorcraft. 

Benefit/Costs  Comparison 

Benefits  exceed  costs  for  both  parts  27 
and  29  rotorcraft.  The  net  present  value 
(discounted  benefits  minus  discounted 
costs)  is  $1,677  per  part  27  rotorcraft 
and  $6,368  per  part  29  rotorcraft.  The 
rule  will  be  cost  beneficial  even  if  it  is 
only  50  percent  effective  in  eliminating 
PCF  fatalities  and  injuries. 

Regulatory  Flexibility  Detennination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Govemrnsnt  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  rule  is  expected 
to  have  a  "significant  economic  impact 
on  a  substantial  number  of  small 
entities."  FAA  Order  2100.14A, 
Regulatory  Flexibility  Criteria  and 
Guidance,  prescril)es  standards  for 
complying  with  RFA  review- 
requirements  in  FAA  rulemaking 
actions.  The  FAA  does  not  expect  the 
rule  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
manufacturers  or  operators. 

Trade  Impact  Assessment 

The  rule  will  have  no  impact  on  trade 
for  either  U.S.  firms  doing  business  in 
foreign  markets  or  foreign  firms  doing 
business  in  the  United  States.  In  the 
United  States,  foreign  manufacturers 
must  meet  U.S.  requirements,  and  thus 


will  gain  no  competitive  advantage.  In 
foreign  countries,  U.S.  manufacturers 
are  not  bound  by  parts  27  and  29 
requirements  and  can  choose  whether  or 
not  to  implement  the  provisions  of  this 
rule  on  the  basis  of  competitive  and 
other  considerations.  Also,  the  Joint 
Airworthiness  Authority  (J.\A)  and 
Transport  Canada  are  both  in  the 
process  of  adopting  this  rule. 

Federalism  Implications 

The  regulations  herein  do  not  have 
substantial  direct  effects  on  the  states, 
on  tlie  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12C12. 
it  is  determined  that  this  amendment 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble  and  based  on  the  findings  in 
the  Regulatory  FlexibiUty  Determination 
and  the  Trade  Impact  Assessment,  the 
FAA  has  determined  that  these 
amendments  are  not  major  under 
Executive  Order  12866.  In  addition,  the 
FAA  certifies  that  these  amendments  do 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
These  amendments  are  considered 
nonsignificant  undei  DOT  Regulatory 
Policies  and  Procedures  (44  FR  1 1034: 
February  2G.  1979).  A  regulatory 
evaluation  of  the  amendments, 
including  a  Regulatory  Determination 
and  Trade  Impact  Analysis,  has  been 
placed  in  the  docket.  A  copy  may  be 
obtained  by  contacting  the  Rules  D«x;kct 
(AGC-10),  Docket  No.  26392,  800 
Independence  Avenue,  SW.. 
Washington,  D.C.  258G0 

List  of  Subjects  in  14  CFR  Parts  27  and 
29 

Air  transportation.  Aircraft,  Aviation 
safety.  Rotorcraft,  Safety. 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  pats  27 
and  29  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  27— AIRWORTHINESS 
STANDARDS:  NORMAL  CATEGORY 
ROTORCRAFT 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 
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Authority:  49  iJ  S.i:.  U44.  1.4S4iii|,  \ibb. 
1421.  1423.  1425.  1428.  1429,  14.J0,  and  49 
U.S.C  106(g). 

2.  Sec;tion  27.561  is  amtmdfd  by 
adding  a  new  paragraph  (d)  to  road  as 
follows: 

127.561     General. 


(d)  Any  fuselage  struiiure  in  the  area 
of  internal  fuel  tanks  below  the 
passenger  floor  level  mu.st  be  designed 
to  resist  the  following  ultimate  inertial 
factors  and  loads  and  to  protect  the  fuel 
tanks  from  rupture  when  those  loads  are 
applied  to  that  area: 

(i)  Upward — 1.5g. 

(ii)  Forward — 4.0g. 

(iii)  Sideward — 2.0g. 

(iv)  Downward — 4.0g. 

3.  A  new  ^  27.952  is  added  to  road  as 
follows: 

§  27.952    Fuel  system  crash  resistance. 

Unless  other  means  acceptable  to  the 
Administrator  are  employed  to 
minimize  the  hazard  of  fuel  fires  to 
occupants  following  an  otherwise 
survivable  impact  (crash  landing),  the 
fuel  systems  must  incorporate  the 
design  features  of  this  section.  These 
systems  must  be  shown  to  be  capable  of 
sustaining  the  static  and  dynamic 
deceleration  loads  of  this  section, 
considered  as  ultimate  loads  acting 
alone,  measured  at  the  system 
component's  center  of  gravity,  without 
structural  damage  to  system 
components,  fuel  tanks,  or  their 
attachments  that  would  leaV  fuel  to  an 
ignition  source. 

(a)  Drop  test  requirements.  Each  tonk, 
or  the  most  critical  tank,  must  be  drop- 
tested  as  follows: 

(1)  The  drop  height  must  be  at  least 
50  feet. 

(2)  The  drop  impact  surface  must  be 
nondeforming. 

(3)  The  tank  must  be  filled  with  water 
to  80  percent  of  the  normal,  full 
capacity. 

(4)  The  tank  must  be  enclosed  in  a 
surrounding  structure  representative  of 
the  installation  unle.ss  it  can  be 
established  that  the  surrounding 
structure  is  free  of  pro)e<:tions  or  other 
design  features  likely  to  contribute  to 
rupture  of  the  tank. 

(5)  The  tank  must  drop  freely  and 
impact  in  a  horizontal  position  ±10". 

(6)  After  the  drop  test,  there  must  be 
no  leakage. 

(b)  Fuel  lank  load  factors.  Except  for 
fuel  tanks  located  so  that  tank  nipture 
with  fuel  release  to  either  significant 
ignition  sources,  suc:b  as  engines, 
beaters,  and  auxiliary  power  units,  or 
occupants  is  extremely  remote,  ea»;h 
fuel  tank  must  be  designed  and  installed 


to  retam  its  contents  under  the 
following  ultimate  inertial  load  factors, 
acting  alone. 

(1)  For  fuel  tanks  in  the  cabin: 
(i)  Upward — 4g. 

(ii)  Forward — 16g. 
(iii)  Sideward — 8g. 
(iv)  Downward — 20g. 

(2)  For  fuel  tanks  located  above  or 
behind  the  crew  or  passenger 
compartment  that,  if  loosened,  cxiuld 
injure  an  occupant  in  an  emergency 
landing: 

(i)  Upward — 1.5g. 
(ii)  Forward — 8g. 
(iii)  Sideward — 2g. 
(iv)  Downward— 4g. 

(3)  For  fuel  tanks  in  other  areas: 
(i)  Upward — 1.5g. 

(ii)  Forward — 4g. 

(iii)  Sideward — 2g. 

(iv)  Downward^-4g. 

(c)  Fuel  line  self-sealing  breakaway 
couplings.  Self-sealing  breakaway 
couplings  must  be  installed  unless 
hazardous  relative  motion  of  fuel  system 
components  to  each  other  or  to  local 
rotorcraft  structure  is  demonstrated  to 
be  extremely  improbable  or  unless  other 
means  are  provided.  The  couplings  or 
equivalent  devices  must  be  installed  at 
all  fuel  tank-to-fuel  line  connections, 
tank-to-tank  interconnects,  and  at  other 
points  in  the  fuel  system  where  local 
structural  deformation  could  lead  to  the 
release  of  fuel. 

(1)  The  design  and  construction  of 
self-sealing  breakaway  couplings  must 
incorporate  the  following  design 
features: 

(i)  The  load  necessary  to  separate  a 
breakaway  coupling  must  be  between  25 
to  50  percent  of  the  minimum  ultimate 
failure  load  (ultimate  strength)  of  the 
weakest  component  in  the  fluid-carrying 
line.  The  separation  load  must  in  no 
case  be  less  than  300  pounds,  regardless 
of  the  size  of  the  fluid  line. 

(ii)  A  breakaway  coupling  must 
separate  whenever  its  ultimate  load  (as 
defined  in  paragraph  (c)(l)(i)  of  this 
section)  is  applied  in  the  failure  modes 
most  likely  to  occur. 

(iii)  All  breakaway  couplings  must 
incorporate  design  provisions  to 
visually  ascertain  that  the  coupling  is 
locked  together  (leak-free)  and  is  open 
during  normal  installation  and  service. 

(iv)  All  breakaway  couplings  must 
incorporate  design  provisions  to  prevent 
uncoupling  or  unintended  closing  due 
to  operational  shocks,  vibrations,  or 
accelerations. 

(v)  No  breakaway  coupling  design 
may  allow  the  release  of  fuel  once  the 
coupling  has  f)erformed  its  intended 
function. 

(2)  All  individual  breakaway 
couplings,  coupling  fuel  feed  sy.stems, 


or  equivalent  means  must  be  designed, 
tested,  installed,  and  maintained  so  that 
inadvertent  fuel  shutoff  in  Hight  is 
improbable  in  accordance  with 
§  27.955(a)  and  must  comply  with  the 
fatigue  evaluation  requirements  of 
§27.571  without  leaking. 

(3)  Alternate,  equivalent  means  to  the 
use  of  breakaway  couplings  must  not 
create  a  survivable  impact-induced  load 
on  the  fuel  line  to  which  it  is  installed 
greater  than  25  to  50  percent  of  the 
ultimate  load  (strength)  of  the  weakest 
component  in  the  line  and  must  comply 
with  the  fatigue  requirements  of 
§27.571  without  leaking. 

(d)  Frangible  or  deformable  structural 
attachments.  Unless  hazardous  relative 
motion  of  fuel  tanks  and  fuel  system 
components  to  local  rotorcraft  structure 
is  demonstrated  to  be  extremely 
improbable  in  an  otherwise  survivable 
impact,  frangible  or  locally  deformable 
attachments  of  fuel  tanks  and  fuel 
system  components  to  local  rotorcraft 
structure  must  be  used.  The  attachment 
of  fuel  tanks  and  fuel  system 
components  to  local  rotorcraft  structure, 
whether  frangible  or  locally  deformable. 
must  be  designed  such  that  its 
separation  or  relative  local  deformation 
will  occur  without  rupture  or  local  tear- 
out  of  the  fuel  tank  or  fuel  system 
components  that  will  cause  fuel  leakage. 
The  ultimate  strength  of  frangible  or 
deformable  attachments  must  be  as 
follows: 

(1)  The  load  required  to  separate  a 
frangible  attachment  from  its  support 
structure,  or  deform  a  locally 
deformable  attachment  relative  to  its 
support  structure,  must  be  between  25 
and  50  percent  of  the  minimum  ultimate 
load  (ultimate  strength)  of  the  weakest 
component  in  the  attached  system.  In  no 
case  may  the  load  be  less  than  300 
pounds. 

(2)  A  frangible  or  locally  deformable 
attachment  must  separate  or  locally 
deform  as  intended  whenever  its 
ultimate  load  (as  defined  in  paragraph 
(d)(1)  of  this  section)  is  applied  in  the 
modes  most  likely  to  occur. 

(3)  All  frangible  or  locally  deformable 
attachments  must  comply  with  the 
fatigue  requirements  of  §  27.571. 

(e)  Separation  of  fuel  and  ignition 
sources.  To  provide  maximum  crash 
resistance,  fuel  must  be  located  as  far  as 
practicable  from  all  occupiable  areas 
and  from  all  potential  ignition  sources. 

(0  Other  basic  mechanical  design 
criteria.  Fuel  tanks,  fuel  lines,  electrical 
wires,  and  electrical  devices  must  be 
designed,  constructed,  and  installed,  as 
far  as  practicable,  to  be  crash  resistant. 

(g)  Rigid  or  semirigid  fuel  tanks.  Rigid 
or  semirigid  fuel  tank  or  bladder  walls 
must  be  impact  and  tear  resistant. 


4.  Section  27.953  is  amended  by 
revising  paragraph  (f)  and  by  adding 
new  paragraphs  (g)  and  (h)  to  read  as 
follows: 

§  27.963    Fuel  tanks:  general. 

■  •  •  ■  • 

(0  Eacb  fuel  tank  installed  in 
personnel  compartments  must  be 
isolated  by  fume-proof  and  fuel-proof 
enclosures  that  are  drained  and  vented 
to  the  exterior  of  the  rotorcraft.  The 
design  and  construction  of  the 
enclosures  must  provide  necessary 
protection  for  the  tank,  must  be  crash 
resistant  during  a  survivable  impact  in 
accordance  with  §  27.952,  and  must  be 
adequate  to  withstand  loads  and 
abrasions  to  be  expected  in  personnel 
compartments. 

(g)  Each  flexible  fuel  tank  bladder  or 
liner  must  be  approved  or  shown  to  be 
suitable  for  the  particular  application 
and  must  be  puiicture  resistant. 
Puncture  resistance  must  be  shown  by 
meeting  the  TSO-C80,  paragraph  16.0. 
requirements  using  a  minimum 
puncture  force  of  370  pounds. 

(h)  Each  integral  fuel  tank  must  have 
provisions  for  inspection  and  repair  of 
its  interior. 

5.  A  new  §  27.967  is  added  to  read  as 
follows: 

§  27.967    FueJ  tank  Installation. 

(a)  Each  fuel  tank  must  be  supported 
so  that  tank  loads  are  not  concentrated 
on  unsupported  tank  surfaces.  In 
addition — 

(1)  There  must  be  pads,  if  necessary, 
to  prevent  chafing  between  each  tank 
and  its  supports; 

(2)  The  padding  must  be 
nonabsorbent  or  treated  to  prevent  the 
absorption  of  fuel; 

(3)  If  flexible  tank  Uners  are  used, 
they  must  be  supported  so  that  it  is  not 
necessary  for  them  to  withstand  fluid 
loads;  and 

(4)  Each  interior  surface  of  tank 
compartments  must  be  smooth  and  free 
of  projections  that  could  cause  wear  of 
the  liner  unless — 

(i)  There  are  means  for  protection  of 
the  liner  at  those  points;  or 

(ii)  The  construction  of  the  liner  itself 
provides  such  protection. 

(b)  Any  spaces  adjacent  to  tank 
surfaces  must  be  adequately  ventilated 
to  avoid  accumulation  of  fuel  or  fumes 
in  those  spaces  due  to  minor  leakage.  If 
the  tank  is  in  a  sealed  compartment, 
ventilation  may  be  limited  to  drain 
holes  that  prevent  clogging  and 
excessive  pressure  resulting  from 
altitude  changes.  If  flexible  tank  liners 
are  installed,  the  venting  arrangement 
for  the  spaces  between  the  liner  and  its 
container  must  maintain  the  proper 


relationship  to  tank  vent  pressures  for 
any  expected  flight  condition. 

(c)  The  location  of  each  tank  must 
meet  the  requirements  of  §27.1185  (a) 
and  (c). 

(d)  No  rotorcraft  skin  immediately 
adjacent  to  a  major  air  outlet  from  the 
engine  compartment  may  act  as  the  wall 
of  the  integral  tank. 

6.  Section  27.973  is  revised  to  read  as 
follows: 

§27.973    Fuel  tank  filler  connection. 

(a)  Each  fuel  tank  filler  connection 
must  prevent  the  entrance  of  fuel  into 
any  part  of  the  rotorcraft  other  than  the 
tank  itself  during  normal  operaUons  and 
must  be  crash  resistant  during  a 
survivable  impact  in  accordance  with 

§  27.952(c).  hi  addition— 

(1)  Each  filler  must  be  marked  as 
prescribed  in  §  27.1557(c)(1); 

(2)  Each  recessed  filler  connection 
that  can  retain  any  appreciable  quantity 
of  fuel  must  have  a  drain  that  discharges 
clear  of  the  entire  rotorcraft;  and 

(3)  Each  filler  cap  must  provide  a  fuel- 
tight  seal  under  the  fluid  pressure 
expected  in  normal  operation  and  in  a 
survivable  imp>act. 

(b)  Each  filler  cap  or  filler  cap  cover 
must  warn  when  the  cap  is  not  fully 
locked  or  seated  on  the  filler 
connection. 

7.  Section  27.975  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§27.975    Fuel  tank  vents. 
*        *         *        ■        * 

(b)  The  venting  system  must  be 
designed  to  minimize  spillage  of  fuel 
through  the  vents  to  an  ignition  source 
in  the  event  of  a  rollover  during  landing, 
ground  operation,  or  a  survivable 
impact,  unless  a  rollover  is  shown  to  be 
extremely  remote. 

PART  29— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  ROTORCRAFT 

8.  The  authority  citation  for  part  29 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1344, 1354(a),  1355. 
1421.  1423^  1424.  1425.  1428,  1429,  1430; 
and  49  U.S.Q  106(g). 

9.  A  new  §  29.952  is  added  to  read  as 
follows: 

§29.952    Fuel  system  crash  resistance. 

Unless  other  means  acceptable  to  the 
Administrator  are  employed  to 
minimize  the  hazard  of  fuel  fires  to 
occupants  following  an  otherwise 
survivable  impact  (crash  landing),  the 
fuel  systems  must  incorporate  the 
design  features  of  this  section.  These 
systems  must  be  shown  to  be  capable  of 
sustaining  the  static  and  dynamic 


deceleration  loads  of  this  section, 
considered  as  ultimate  loads  acting 
alone,  measured  at  the  system 
component's  center  of  gra\'ity  without 
structural  damage  to  the  system 
components,  fuel  tanks,  or  their 
attachments  that  would  leak  fuel  to  an 
ignition  source. 

(a)  Drop  test  requirements.  Each  tank, 
or  the  most  critical  tank,  must  be  drop- 
tested  as  follows: 

(1)  The  drop  height  must  be  at  least 
50  feet. 

(2)  The  drop  impact  surface  must  be 
nondeforming. 

(3)  The  tanks  must  be  filled  vn\h 
water  to  80  percent  of  the  normal,  full 
capacity. 

(4)  The  tank  must  be  enclosed  in  a 
surrounding  structure  representative  of 
the  installation  imless  it  can  be 
established  that  the  surrounding 
structure  is  free  of  projections  or  other 
design  features  likely  to  contribute  to 
rupture  of  the  tank. 

(5)  The  tank  must  drop  freely  and 
impact  in  a  horizontal  position  ±10". 

(6)  After  the  drop  test,  there  must  be 
no  leakage. 

(b)  Fuel  tank  load  factors.  Except  for 
fuel  tanks  located  so  that  tank  rupture 
with  fuel  release  to  either  significant 
ignition  soiures,  such  as  engines, 
heaters,  and  auxiUary  power  units,  or 
occupants  is  extremely  remote,  each 
fuel  tank  must  be  designed  and  installed 
to  retain  its  contents  under  the 
following  ultimate  inertial  load  factors, 
acting  alone. 

(1)  For  fuel  tanks  in  the  cabin: 
(i)  Upward — 4g. 

(ii)  Forward — 16g. 
(iii)  Sideward — 8g. 
(iv)  Downward — 20g 

(2)  For  fuel  tanks  located  above  or 
behind  the  crew  or  passenger 
compartment  that,  if  loosened,  could 
injure  an  occupant  in  an  emergenc)' 
landing: 

(i)  Upward — 1.5g.- 
(ii)  Forward — 8g. 
(iii)  Sideward — 2g. 
(iv)  Downward — 4g. 

(3)  For  fuel  tanks  in  other  areas: 
(i)  Upward — 1.5g. 

(ii)  Forward — 4g. 

(iii)  Sideward — 2g. 

(iv)  Downward — 4g. 

(c)  Fuel  line  self-sealing  breakay^vy 
couplings.  Self-sealing  breakaway 
couplings  must  be  installed  unless 
hazardous  relative  motion  of  fuel  system 
components  to  each  other  or  to  local 
rotorcraft  structure  is  demonstrated  to 
be  extremely  improbable  or  unless  other 
means  are  provided.  The  couplings  or 
equivalent  devices  must  be  installed  at 
all  fuel  tank-to-fuel  line  connections, 
tank-to-tank  interconnect.*^ ,  and  at  other 
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points  in  the  fuel  system  where  local 
structural  deformation  could  lead  to  the 
release  of  fuel. 

(1)  The  design  and  construction  of 
self-sealing  breakaway  couplings  must 
incorporate  the  following  design 
features: 

(i)  The  load  necessary  to  separate  a 
breakaway  coupling  must  be  between  25 
to  50  percent  of  the  minimum  ultimate 
failure  load  (ultimate  strength)  of  the 
weakest  component  in  the  fluid-carrying 
line.  The  separation  load  must  in  no 
case  be  less  than  300  pounds,  regardless 
of  the  size  of  the  fluid  line. 

(ii)  A  breakaway  coupling  must 
separate  whenever  its  ultimate  load  (as 
defined  in  paragraph  (c)(l)(i)  of  this 
section)  is  applied  in  the  failure  modes 
most  likely  to  occur. 

(iii)  All  Breakaway  couplings  must 
incorporate  design  provisions  to 
visually  ascertain  that  the  coupling  is 
locked  tc)gother  (leak-free)  and  is  open 
during  normal  installation  and  service. 

(iv)  All  breakaway  couplings  must 
incorporate  design  provisions  to  prevent 
uncoupling  or  unintended  closing  due 
to  operational  shocks,  vibrations,  or 
accelerations. 

(v)  No  breakaway  coupling  design 
may  allow  the  release  of  fuel  once  the 
coupling  has  performed  its  intended 
function. 

(2)  All  individual  breakaway 
couplings,  coupling  fuel  feed  systems. 
or  equivalent  means  must  be  designed, 
tested,  installed,  and  maintained  so 
inadvertent  fuel  shutoff  in  flight  is 
improbable  in  accordance  with 

§  29.955(a)  and  must  comply  with  the 
fatigue  evaluation  requirements  of 
§29.571  without  leaking. 

(3)  Alternate,  equivalent  means  to  the 
use  of  breakaway  couplings  must  not 
create  a  survivable  impact-induced  load 
on  the  fuel  line  to  which  it  is  installed 
greater  than  25  to  50  f)ercent  of  the 
ultimate  load  (strength)  of  the  weakest 
component  in  the  line  and  must  comply 
with  the  fatigue  requirements  of 
§29.571  without  leaking. 

(d)  Frangible  or  deformable  structural 
attachments.  Unless  hazardous  relative 
motion  of  fuel  tanks  and  fuel  system 
components  to  local  rotorcraft  structure 
is  demonstrated  to  be  extremely 
improbable  in  an  otherwise  survivable 
impact,  frangible  or  locally  deformable 
attachments  of  fuel  tanks  aiTd  fuel 
system  components  to  local  rotorcraft 
structure  must  be  used.  The  attachment 
of  fuel  tanks  and  fuel  system 


components  to  local  rotorcraft  structure, 
whether  frangible  or  locally  deformable, 
must  be  designed  such  that  its 
separation  or  relative  local  deformation 
will  occur  without  rupture  or  local  tear- 
out  of  the  fuel  tank  or  fuel  system 
component  that  will  cause  fuel  leakage. 
The  ultimate  strength  of  frangible  or 
deformable  attachments  must  be  as 
follows: 

(1)  The  load  required  to  separate  a 
frangible  attachment  from  its  support 
structure,  or  deform  a  locally 
deformable  attachment  relative  to  its 
support  structure,  must  be  between  25 
and  50  percent  of  the  minimum  ultimate 
load  (ultimate  strength)  of  the  weakest 
component  in  the  attached  system.  In  no 
case  may  the  load  be  less  than  300 
pounds. 

(2)  A  frangible  or  locally  deformable 
attachment  must  separate  or  locally 
deform  as  intended  whenever  its 
ultimate  load  (as  defined  in  paragraph 
(d)(1)  of  this  section)  is  applied  in  the 
modes  most  likely  to  occur. 

(3)  All  frangible  or  locally  deformable 
attachments  must  comply  with  the 
fatigue  requirements  of  §  29.571. 

(e)  Separation  of  fuel  and  ignition 
sources.  To  provide  maximum  crash 
resistance,  fuel  must  be  located  as  far  as 
practicable  from  all  occupiable  areas 
and  from  all  potential  ignition  sources. 

{{]  Other  basic  mechanical  design 
criteria.  Fuel  tanks,  fuel  lines,  electrical 
wires,  and  electrical  devices  must  be 
designed,  constructed,  and  installed,  as 
far  as  practicable,  to  be  crash  resistant. 

(g)  nigid  or  semirigid  fuel  tanks.  Rigid 
or  semirigid  fuel  tank  or  bladder  walls 
must  be  impact  and  tear  resistant. 

10.  Section  29.963  is  amended  by 
removing  paragraph  (b);  by 
redesignating  paragraphs  (c).  (d).  and  (e) 
as  (b).  (c).  and  (d)  respectively;  by 
revising  redesignated  paragraph  (b);  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

$  29.963    Fuel  tanks:  general. 

•  •  •  *  * 

(b)  Each  flexible  fuel  tank  bladder  or 
liner  must  be  approved  or  shown  to  be 
suitable  for  the  particular  application 
and  must  be  puncture  resistant. 
Puncture  resistance  must  be  shown  by 
meeting  the  TSO-C80,  paragraph  16.0, 
requirements  using  a  minimum 
puncture  force  of  370  pounds. 
•        *        •         •         • 

(e)  Each  fuel  tank  installed  in 
personnel  compartments  must  be 


isolated  by  fume- proof  and  fuel-proof 
enclosures  that  are  drained  and  vented 
to  the  exterior  of  the  rotorcraft.  The 
design  and  construction  of  the 
enclosures  must  provide  necessary 
protection  for  the  tank,  must  be  crash 
resistant  during  a  survivable  impact  in 
accordance  with  §  29.952,  and  must  be 
adequate  to  withstand  loads  and 
abrasions  to  be  expected  in  persoruiel 
compartments. 

§29.967    [Amended] 

11.  Section  29.967  is  amended  by 
removing  paragraph  (e). 

12.  Section  29.973  is  revised  to  read 
as  follows: 

§  29.973    Fuel  tank  filler  connection. 

(a)  Each  fuel  tank  filler  connection 
must  prevent  the  entrance  of  fuel  into 
any  part  of  the  rotorcraft  other  than  the 
tank  itself  during  normal  operations  and 
must  be  crash  resistant  during  a 
survivable  impact  in  accordance  with 

§  29.952(c).  In  addition— 

(1)  Each  filler  must  be  marked  as 
prescribed  in  §  29.1557(c)(1); 

(2)  Each  recessed  filler  connection 
that  can  retain  any  appreciable  quantity 
of  fuel  must  have  a  drain  that  discharges 
clear  of  the  entire  rotorcraft; 'tod 

(3)  Each  filler  cap  must  provide  a  fuel- 
tight  seal  under  the  fluid  pressure 
expected  in  normal  operation  and  in  a 
survivable  impact. 

(b)  Each  filler  cap  or  filler  cap  cover 
must  warn  when  the  cap  is  not  fully 
locked  or  seated  on  the  filler 
connection. 

13.  Section  29.975  is  amendetl  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§29.975    Fuel  tank  vents  and  carburetor 
vapor  vents. 

(a)*    *    * 

(7)  The  venting  system  must  be 
designed  to  minimize  spillage  of  fuel 
through  the  vents  to  an  ignition  source 
in  the  event  of  a  rollover  during  landing, 
ground  operations,  or  a  survivable 
impact,  unless  a  rollover  is  shown  to  be 
extremely  remote. 

Issued  in  Washington,  D.C.,  on  September 
26,  1994. 
David  R.  Hinson. 
Administrator. 
|FR  Dot .  94-24218  Filed  9-30-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  101 

[Docket  No.  26965;  Amendment  No.  101- 

6] 

RIN  2120-A084 

Model  Rocket  Operations 

agency:  Federal  Aviation 
Ailniinistration  (FAA).  DOT. 
AaiON:  Final  rule. 

SUMMARY:  This  action  amends  the 
operational  guidelines  of  the  Federal 
Aviation  Regulations  (FAR)  Part  101  for 
model  rockets  that:  use  not  more  than 
125  grams  (4.4  ounces)  of  propellant;  are 
made  of  paper,  wood,  or  breakable 
plastic:  contain  no  substantial  metal 
parts;  and  weigh  not  more  than  1,500 
grams  (53  ounces).  This  amendment  is 
necessary  to  provide  for  the  operation  of 
the  technologically  advanced,  larger 
category,  model  rockets  and  to  ensure 
that  their  operation  is  in  concert  with 
the  maximum  level  of  safety  protection 
for  aircraft,  flight  crews,  and  the  flying 
public.  The  FAA  believes  that  this 
amendment  will  foster  important 
aeronautical  education  and  research 
activities,  while  retaining  appropriate 
operational  safety  precautions. 
EFFECTIVE  DATE:  November  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  C.  White,  Air  Traffic  Rules 
Branch.  ATP-230.  Airspace  Rules  and 
Aeronautical  Information  Division. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  28.  1985.  the  National 
Association  of  Rocketry  (NAR)  and  the 
Hobby  Industry  Association  (HIA)  filed 
0  joint  petition  requesting  that  the  FAA 
amend  14  CFR  101.1.  by  raising  the 
upper  v.ijght  limit  on  excepted  model 
rockets  fium  16  ounces  to  1.500  grams 
(approximately  53  ounces)  and  the 
allowable  propellant  mass  from  4 
ounces  to  125  grams  (approximately  4.4 
ounces).  At  present.  14  CFR  101.1 
exempts  "model"  rockets  having  no 
more  than  4.0  ounces  of  propellant  and 
weighing  no  more  than  16  ounces, 
including  the  propellent. 

In  response  to  the  NAR/HIA  joint 
petition,  the  FAA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM).  Notice 
92-12.  57  FR  41628.  Sep.  10.  1992. 
Notice  92-12  proposed  to  amend  14 
CFR  Part  101  by  adding  §  101.22. 


Special  provisions  for  larger  model 
rockets,  and  by  amending  §  101.25. 
Notice  requirements,  to  accommodate 
larger  model  rockets.  In  summary, 
model  rockets  that  use  not  more  than 
125  grams  of  propellant;  that  weigh  not 
more  than  1,500  grams,  including  the 
propellant;  that  are  constructed 
principally  of  paper,  wood,  or  breakable 
plastic,  and  continue  to  have  no 
substantial  metal  parts;  may  be  operated 
in  a  controlled  airspace,  within  5  miles 
of  the  boundary  of  any  airport,  within 
1,500  feet  of  any  person  or  property  that 
is  not  associated  with  the  operations  or 
at  night.  These  operations  may  be 
conducted,  provided  that  persons 
operating  these  model  rockets  give  prior 
notification  of  launch  activities  and 
other  pertinent  launch  information  to 
the  FAA  Air  Traffic  Control  (ATC) 
facility  nearest  the  place  of  intended 
operation  between  24  and  48  hours 
prior  to  beginning  the  of)eration  and  the 
manager  of  any  airport  whose  landing 
area  or  runway  is  within  5  miles  of  the 
model  rocket  launch  site. 

Analysis  of  Comments 

Interested  persons  were  invited  to 
participate  in  this  rulemaking  effort  by 
submitting  written  data,  views,  or 
arguments.  All  comments  received 
during  the  comment  period  were 
considered  before  making  a 
determination  regarding  this  final  rule. 

During  the  comment  period,  a  total  of 
117  comments  were  received  in 
response  to  Notice  92-12.  Two 
comments  were  received  from  the  NAR, 
and  one  comment  each,  from  the  Airline 
Pilots  Association  (ALPA).  the  Arizona 
Pilots  Association,  the  Airport 
Transport  Association  (ATA),  and  the 
National  Fire  Protection  Association. 
Ninety-one  comments  were  received 
from  individuals,  eight  from  pilots,  six 
from  model  rocket  associations,  three 
from  teachers/professional  educators, 
and  one  each  from  a  scientist,  an 
aerospace  educational  organization,  and 
a  model  rocket  manufacturer.  A 
discussion  of  these  comments  follows: 

One  commenter  supports  the  NPRM 
as  written.  All  other  commenters  oppose 
the  NPRM  and  support,  instead,  either 
the  original  NAR  petition  or  the 
development  of  regulatory  action  which 
proposes  fewer  model  rocket 
notification  requirements.  Comments 
opposing  the  NPRM  are  summarized  ia 
the  following  categories,  each  of  which 
is  subsequently  discussed  more  fully: 

1.  Approximately  95  commenters 
state  there  is  no  need  for  a  separate 
category  of  "Large  Model  Rockets";  they 
favor  adoption  of  NAR's  original 
petition  for  rulemaking. 


2.  Approximately  74  commenters 
believe  the  NPRM's  proposed 
notification  requirements  are 
burdensome  and  unnecessary. 

3.  Approximately  8  commenters  state 
the  FAA  needs  to  update  its  rules  to 
reflect  the  current  technology  of  model 
rocketry  and  to  promote  the  inherent 
educational  value  of  the  hobby. 

4.  Approximately  3  commenters 
oppose  both  the  NPRM  and  NAR"s 
original  petition  for  rulemaking. 

5.  Approximately  4  commenters 
suggest  regulatory  alternatives  to  the 
NPRM. 

A  number  of  commenters  oppose  the 
proposal  to  establish  a  separate  category 
of  "Large  Model  Rockets"  and  instead 
support  the  NAR's  original  petition  to 
broaden  the  exempt  definition  of  model 
rockets.  Based  upon  NAR  and  FAA 
studies,  commenters  argue  that  air 
traffic  will  not  be  adversely  affected  by 
the  NAR's  requested  increase  in  the 
maximum,  unregulated  model  rocket 
liftoff  and  propellant  weight.  The  NAR 
reiterates  that,  "not  a  single  documented 
incident  of  model  rockets  interfering 
with  aviation,  hitting  or  harming  aircraft 
on  ascent  or  descent  of  the  rocket,  or 
impairing  aircraft  flight  operations  has 
occurred".  Commenters  attribute  this 
enviable  safety  record  to  rocketeers' 
voluntary  compliance  with  the  Model 
Rocket  Safety  Code.  Accordingly,  they 
consider  the  code  and  a  rocketeer's  own 
visual  and  aural  check  as  sufficient 
launch  safety  measures.  Moreover, 
several  commenters  assert  that 
increasing  model  rocket  weight  may 
actually  improve  model  rocket  safety  as 
heavier  rockets  are  purported  to  have 
larger  drag  coefficients,  achieve  lower 
altitudes,  have  shorter  flight  duration, 
and  be  more  easily  seen  by  aircraft  than 
lighter  rockets. 

The  FAA  agrees  that  the  model  rocket 
industry  has  a  long  and  distinguished 
record  of  safety.  However,  as  noted  in 
Notice  92-12,  the  FAA  must 
acknowledge  the  remote,  yet  inherent 
increase  in  hazard  potential  that 
accompanies  greater  model  rocket 
propel lant/mass  weight.  This 
consideration  is  particularly  relevant  for 
general  aviation  aircraft  and  rotorcraft, 
which  operate  at  a  lower  velocity  and 
flight  altitude,  making  them  especially 
vulnerable  to  collision  with  larger,  more 
powerful  model  rockets.  In  order  to 
provide  a  maximum  level  of  safety 
protection  to  aircraft  passengers  and 
crew  members,  the  FAA  has  determined 
that  operational  safeguards,  beyond  the 
Model  Rocket  Safety  Code  and 
rocketeers'  own  diligence,  are  needed 
for  larger  rockets  with  greater 
propel  lant/mass  weight.  Therefore,  a 


regulatory  category  that  segregates  larger 
rockets  fi-om  smaller  rockets  is  required. 
A  number  of  commenters  believe  that 
the  proposed  notification  requirements 
for  "Large  Model  Rocket"  launches  are 
unnecessary  and  burdensome. 
Commenters  argue  that  the  FAA  has 
cited  "no  cases  where  notification 
would  have  increased  air  safety  above 
and  beyond  .  .  .  current  regulations 
which  require  no  notification."  Several 
commenters  also  mention  the  potential 
for  conflict  to  occur  between  lawful 
rocketeers  and  airport/ ATC  officials 
who  are  unfamilieu-  with  model  rocketry 
and  with  14  CFR  Part  101  entitlement. ' 
Two  commenters  detail  occasions  where 
misinformation  was  believed  to  have 
resulted  in  the  denial  of  waiver 
applications  or  the  interruption  of 
model  rocket  launch  competitions. 
Commenters  are  equally  troubled  by  the 
requirement  to  notify  air  traffic  officials 
within  24  to  48  hours  of  "Large  Model 
Rocket"  launches,  regardless  of  where 
these  launches  occur. 

The  proposed  notification 
requirements  assist  the  FAA  and  airport 
officials  in  determining  how  model 
rocket  launch  activities  may  affect  flight 
operations  in  a  given  area.  The  proposed 
requirements  are  not  intended  to  hinder 
or  minimize  model  rocket  activity,  but 
merely  to  ensure  that  airspace  is 
mutually  accommodating  of  both  model 
rocket  operations  and  aircraft 
operations.  To  this  end,  FAA  or  airport 
officials  review  model  rocket  launch 
information  and  make  it  available  to 
pilots,  as  necessary,  via  air  traffic 
control  or  through  Notice  to  Airmen 
(NOTAM)  publications.  NOTAMs 
highlight  events  that  may  result  in 
airspace  restrictions  and  give  time 
frames  in  which  restrictions  will  be  in 
effect.  Review  of  NOTAMs  offers  pilots 
an  opportunity  to  adjust  or  reschedule 
their  flight  plans  in  fight  of  planned 
aerial  activity.  Because  a  pilot's 
awareness  of  model  rocket  launches 
enhances  this  safety  process,  the 
proposed  notification  requirements  are 
beneficial.  Additionally,  to  facilitate 
disclosure  of  requested  model  rocket 
launch  data,  the  NPRM  proposed  a 
decrease  in  the  amount  and  specificity 
of  information  currently  required  from 
rocketeers.  For  example,  when  there  are 
multiple  participants  at  a  single  event, 
rather  than  give  names  and  addresses 
for  every  rocketeer,  a  single  person  may 
be  designated  as  the  event  launch 
coordinator  for  the  operation.  Similarly, 
rather  than  provide  the  specific  number, 
size,  weight,  and  maximum  altitude  of 
each  rocket  to  be  launched,  the 
appropriate  individual  may  estimate. the 
information.  The  FAA  further  concludes 
that  the  current  level  of  safety  will  not 


be  decreased  by  utilizing  the  less 
restrictive  reporting  requirements  as 
proposed  in  the  NPRM  when  a  single 
name  and  address  of  the  person 
provided  is  that  of  the  event  launch 
coordinator,  and  this  person  is  the  one 
who  has  provided  the  other  required 
launch  data  estimates  for  that  event. 

Several  commenters  recommend  that 
notification  of  the  airport  manager  or 
FAA  tower  facility  be  required  only 
when  large  model  rockets  will  be 
launched  into  controlled  airspace  or 
within  5  miles  of  an  airport. 

The  current  prohibition  against 
operating  such  model  rockets  in 
controlled  airspace,  within  5  miles  of  an 
airport,  within  1.500  feet  of  any  non- 
participant,  or  between  sunset  and 
sunrise,  will  not  apply  provided  the 
person  operating  the  model  rocket 
complies  with  the  proposed  modified 
provisions  of  §  101.25.  The  intent  of  the 
notice  requirement  is  not  to  exclude  or 
hinder  model  rocket  operations,  but  to 
provide  notification  of  such  operations 
to  afford  an  adequate  level  of  safety  for 
person  and  property  in  the  air,  as  well 
as  on  the  ground. 

Commenters  maintain  that  the  notice 
requirement  is  unrealistic  for  several 
reasons:  Model  rocket  launch  times  are 
inherently  unpredictable  as  they  are 
dependent  upon  favorable  cloud  cover 
and  weather  conditions;  many 
impromptu  launches  occin*  at  model 
rocket  meets,  making  it  difficult  to  give 
prior  disclosure  of  the  total  number  of 
participants  and  other  launch 
information;  the  notification  process 
may  prove  too  complex  for  novice  or 
youthful  rocketeers;  and,  the 
notification  process  is  likely  to  be  cost 
intensive  to  the  FAA.  as  the  agency  will 
be  forced  to  process  a  presumably  high 
number  of  waiver  applications. 

The  FAA  disagrees  that  the 
notification  process  may  prove  too 
complex  for  novice  or  youthful 
rocketeers.  Through  voluntary 
compliance  with  the  Mode!  Rocket 
Safety  Code,  model  rocketeers  of  all  ages 
have  proven  a  ready  aptitude  and 
willingness  for  ensuring  launch  safety 
and  have  demonstrated  an  awareness  of 
how  to  knowledgeably  operate  scientific 
equipment.  The  effective  handling  of 
these  important  responsibilities  is 
believed  to  be  an  accurate  indicator  of 
rocketeers'  ability  to  adhere  to  the 
proposed  notification  requirements.  The 
FAA  acknowledges  that  the  agency  will 
incur  costs  in  receiving,  recording,  and 
evaluating  notification  information;  but, 
the  agency  determines  these  costs  to  be 
minor. 

Several  commenters  believe  the  FAA 
needs  to  update  14  CFR  Part  101  to 
reflect  the  current  technology  of  model 


rocketrj'  and  to  promote  the  inherent 
educational  value  of  the  hobby. 
According  to  the  NAR.  original  model 
rocket  limitations  were  set  in  light  of 
what  was  the  only  foreseeable  type  of 
model  rocket  propellant  at  the  time, 
black  powder.  Over  the  years,  new 
propellant  technologies  have  emerged 
that  are  vastly  superior  to  black  powder, 
both  in  terms  of  specific  impulse  and  a 
capability  to  accommodate  more 
complex  payloads.  e.g.  cameras,  radio 
control  receivers,  and  computer 
equipment.  One  commenter  mentions 
that  it  is  difficult  to  construct  these 
payloads  while  remaining  within  the 
present  16  ounce  total  weight  limitation. 
Most  commenters  agree  that  the  more 
diverse  payloads  available  with  larger- 
sized  rockets  present  unique 
opportunities  for  promoting  scientific 
study.  Teachers  and  rocketry  clubs 
report  using  larger  rockets  as 
educational  aids.  Science  professionals 
use  them  in  collecting  data  and 
conducting  analysis.  These  groups 
believe  their  efforts  help  the  United 
States  remain  academically  and 
technologically  competitive.  As  such, 
they  assert  that  the  FA  As  proposed 
restrictions  on  large  model  rockets  are 
counterproductive  to  scientific 
achievement  and  overall  growth  of  the 
model  rocket  industry. 

Three  major  factors  form  the  basis  of 
the  proposed  amendment:  (1)  The 
FAA's  support  in  fostering  public 
interest  in  aeronautics  through  model 
rocketr>-;  (2)  the  agency's  recognition  of 
the  importance  for  model  rocketeers  to 
utilize  state-of-the-art  tet:hnologv  to 
enhance  educational  value  and 
international  competitiveness;  and  (3) 
the  agency's  responsibility  to  ensure 
aircraft  flight  safety.  Accordingly,  the 
proposed  amendment  reflects  the  FAA's 
desire  to  support  the  advancement  of 
model  rocketry  while  maintaining  an 
assurance  that  larger  and  faster  rockets 
do  not  jeopardize  the  safety  of  aircraft 
in  flight. 

Several  commenters  oppose  both  the 
NPRM  and  NAR's  original  petition.  The 
Air  Line  Pilots  Association  (ALPA)  and 
the  Air  Transport  Association  (ATA) 
believe  that  the  larger  and  more 
powerful  rockets  pose  a  potential  threat 
to  air  traffic  safety.  Both  organizations 
underscore  the  point  that  larger  model 
rockets  are  capable  of  achieving  aircraft 
cruising  altitudes.  In  this  regard,  ALPA 
believes  collision  with  a  model  rocket 
can  cause  aircraft  damage  beyond  that 
"comparable  to  the  impact  of  large 
hailstones"  and  that  penetration  of  the 
aircraft  wing  skin  is  likely.  For  this 
reason.  ALPA  believes  that  the  current 
provisions  of  14  CFR  Part  101  best 
ensure  safety  and  recommends  that  the 
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notihcation  requirements  be  applied  to 
any  rocket  firing  surpassing  1500  feet 
above  ground  level  (AGL),  regardless  of 
airport  proximity.  Additionally.  ALPA 
recommends  that  a  safety  officer  should 
visually  survey  rocket  firings  in 
controlled  areas  and  manufacturers 
should  provide  a  copy  of  applicable 
FAA  regulations  relating  to  launch 
activities.  The  ATA  favors  ensuring 
safety  by  permitting  no  unmanned 
rockets  within  a  30-mile  radius  of 
regulated  airspace. 

The  FAA  acknowledges  a  minimal 
risk  increase  in  hazard  potential  that 
accompanies  the  operation  of  larger, 
more  powerful  rockets.  This  minimal 
risk  increase  was  confirmed  by  a  March 
1991  FAA  study.  Model  Rocketry 
Hazard  Study,  conducted  as  part  of  the 
agency's  analysis  of  in-flight  collision 
probability  between  aircraft  and  model 
rockets.  In  concert  with  the  study's  Bnal 
report  recommendation.  Notice  92-12 
proposed  certain  guidelines  for  large 
model  rocket  launches.  These  proposed 
guidelines,  together  with  rocketeers' 
proven  launch  safety  vigilance, 
effectively  lessen  the  minimal  risk 
increase  in  hazard  potential  associated 
with  heavier  model  rockets. 

One  commenter  concurs  with  the 
safety  concerns  raised  by  ATA  and 
ALPA  and  alleges  that  hazardous 
incidents  have  occurred  with  larger 
model  rockets.  This  commenter  t>elieves 
that  present  technology  offers  model 
rockets  sufficient  propellant  capacity  so 
that  the  FAA  should  set  a  maximum 
allowable  rocket  weight  of  3  pounds  and 
hold  propellant  mass  to  a  maximum 
62.5  grams.  To  further  ensure  safety, 
this  commenter  recommends  that  the 
FAA  establish  clear,  defined  limits  for 
model  rocket  construction  material.  The 
commenter  contends  that  "hi-tech" 
paper  and  plastic  are  being  used  to 
construct  more  durable  rockets  than  14 
CFR  101  intends. 

No  data  was  provided  by  the 
commenter  to  support  the  allegation, 
and  the  FAA  has  no  other  data  which 
substantiates  any  occurrence  of 
hazardous  instances  with  larger  model 
rockets.  The  FAA  shares  the  viewpoint 
that  model  rockets  only  be  constructed 
of  paper  and  other  breakable  material. 
To  reiterate  this  agency  intent.  Notice 
92-12  maintains  tbe  current  language  of 
§  101.1(c),  which  outlines  appropriate 
material  for  model  rocket  construction. 
However,  to  issue  explicit  direction  on 
the  manufacture  of  model  rockets, 
which  appears  to  be  the  commenter's 
suggestion,  goes  beyond  the  FAA's 
regulatory  purview 

Several  commenters  asked  that  the 
FAA  create  a  uniform  set  of  regulations 
pertaining  specifically  to  model  rockets 


weighing  greater  than  53  ounces  launch 
weight. 

The  FAA  acknowledges  the 
commenters'  suggestions  and  concerns. 
However,  since  Notice  92-12  conveyed 
only  those  proposals  contained  in  the 
original  NAR  petition. 
Recommendations  to  create  an 
additional  set  of  uniform  rules 
specifically  for  model  rockets  would  be 
a  separate  rulemaking  action  and  is 
beyond  the  scope  of  this  particular 
action. 

The  NAR  and  several  other 
commenters  assert  that  an  apparent 
typographical  error  in  Notice  92-12 
incorrectly  reports  the  NAR's  estimate 
of  model  rocket  launches  as  250,000 
since  the  inception  of  the  sport. 
Commenters  state  that  the  appropriate 
number,  as  submitted  in  NAR's  1985 
study,  is  250,000,000. 

The  FAA  has  investigated  the 
commenters'  assertion  and  noted  that 
Notice  92-12  reference  was  "250,000 
launches  of  model  rockets  since  the 
inception  of  the  sport  ..."  The 
estimate,  as  contained  in  the  NAR  report 
is.  "At  the  time  the  NAR's  petition  was 
submitted  in  1985,  NAR  informed  the 
FAA  that  more  than  250,000,000 
launches  had  been  made."  Because  the 
number  of  launches  of  model  rockets 
since  the  inception  of  the  sport  was  not 
used  in  any  FAA  rulemaking 
calculations,  the  correct  figure  is  hereby 
noted  in  this  document  and  has  no 
further  bearing  on  this  rulemaking 
activity. 

Regulatory  Evaluation  Summary 

Cost-Benefit  Analysis 

The  FAA  has  determined  that  this 
final  rule  is  not  a  "significant  regulatory 
action",  as  defined  by  Executive  Order 
12866  (Regulatory  Planning  and 
Review).  The  anticipated  costs  and 
benefits  associated  with  this  final  rule 
are  sununarized  below.  (A  detailed 
discussion  of  costs  and  benefits  is 
contained  in  tbe  full  evaluation  in  the 
docket  for  this  final  rule). 

Costs 

The  final  rule  for  unmanned  rockets 
consists  of  provisions  that  specify  what 
persons  operating  certain  model  rockets 
(rockets  using  not  more  than  125  grams 
of  propellant;  made  of  paper,  wood,  or 
breakable  plastic:  containing  no 
substantial  metal  parts,  and  weighing 
not  more  than  1500  grams  including 
propellant)  would  be  required  to  do. 
The  final  rule  is  designed  to 
accommodate  the  advancement  of 
model  rocketry  with  regulations  that 
will  also  provide  an  adequate  level  of 


assurance  that  such  rockets  will  not 
jeopardize  the  safety  of  aircraft  in  flight. 

The  FAA  estimates  that  the  changes 
in  the  final  rule  will  have  a  no  cost 
impact  to  users  of  model  rockets.  In  fact, 
the  changes  might  produce  a  cost 
savings.  The  savings  associated  with 
these  changes,  however  are  considered 
negligible  and  unquantifiable. 

Section  101.22(a)(2),  however,  may 
impose  minor  costs  on  the  FAA.  Persons 
operating  model  rockets  will  have  to 
provide  the  information  required  in 
existing  §  101.25  to  the  manager  of  that 
airport  and  to  the  FAA  ATC  facility  that 
is  nearest  the  place  of  the  intended 
operation.  The  FAA  would  then  incur 
costs  associated  with  receiving, 
recording,  and  evaluating  the  material 
that  has  been  received.  The  FAA 
believes  that  these  costs  will  be  minor. 

Benefits 

The  final  rule  will  provide  benefits,  in 
that  the  FAA  has  determined  that  the 
final  regulations  will  accommodate  the 
advancement  of  model  rocketry  and 
simultaneously  provide  an  adequate 
level  of  assurance  that  such  rockets  will 
not  jeopardize  the  safety  of  aircraft  in 
flight. 

Conclusions 

Based  upon  the  fact  that  there  are 
little  or  no  compliance  costs  coupled 
with  the  potential  benefits,  the  FAA 
concludes  that  the  final  rule  is  cost 
beneficial. 

Regulatory  Flexibility  Detennination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  "a  significant  cost 
impact  on  a  substantial  number  of  small 
entities." 

With  regards  to  this  regulatory 
evaluation,  there  is  no  cost  associated 
with  any  of  the  amendments.  The  FAA 
has  determined  that  the  amendments 
contained  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

International  Trade  Impact  Assessment 

The  amendments  apply  to  users  of 
model  rockets  in  the  United  States  only 
There  is  no  economic  impact  resulting 
from  any  of  the  amendments  and  the 
FAA  has  determined  that  these 
regulations  will  not  have  an  Impact  on 
international  trade. 

Federalism  Detenninatiun 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efliects  on  the 


states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  of  part  101  were 
previously  approved  under  OMB 
Control  No.  2120-0027.  This 
amendment  makes  only  minor  changes 
to  those  requirements. 

International  Civil  Aviation 
Organization  and  Joint  Aviation 
Regulations 

In  keeping  with  the  U.S.  obligations 
under  the  convention  on  International 
Civil  Aviation  (ICAO),  it  is  FAA  pobcy 
to  comply  with  ICAO  Standards  and 
Recommended  Practices  (SARP)  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  this  regulation 
complies  with  the  ICAO  SARP. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Assessment,  the  FAA  has  determined 
that  this  regulation  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  This  rule  is  not  considered 
significant  under  DOT  Order  2100.5, 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979).  In  addition,  the 
FAA  certifies  that  this  rule  will  not  have 
a  significant  economic  impact,  positive 
or  negative,  on  a  substantial  number  of 


small  entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act.  A  regulatory 
evaluation  of  the  final  rule,  including  a 
Regulatory  Flexibility  Determination 
and  Trade  Impact  Assessment,  has  been 
placed  in  the  docket.  A  copy  may  be 
obtained  by  contacting  the  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  101 

Aircraft,  Aviation  Safety,  Federal 
Aviation  Administration,  Recreation 
and  recreation  areas. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  finds 
that  it  would  be  in  the  public  interest  to 
adopt  the  amendment  as  proposed. 
Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  amends  part  101  of  tlie 
Federal  Aviation  Regulations  (14  CFR 
Part  101)  as  follows: 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348.  1354, 
1372.  1421.  1442,  1443, 1472. 1510.  and 
1522;  E.O.  11514,  49  U.S.C.  106(g). 

Subpart  C — Unmanned  Rockets 

2.  Section  101  22  is  added  to  read  as 
follows: 

§101.22    Special  provisions  tor  targe 
model  rockets. 

Persons  operating  model  rockets  that 
use  not  more  than  125  grams  of 
propellant;  that  are  made  of  paper, 
wood,  or  breakable  plastic;  that  contain 
no  substantial  metal  parts,  and  that 
weigh  not  more  than  1.500  grams, 
including  the  propellant,  need  not 
comply  with  §  101.23  (b),  (c),  (g),  and 
(h),  provided: 


(a)  That  person  complies  with  aH 
provisions  of  §  101.25;  and 

(b)  The  operation  is  not  conducted 
within  5  miles  of  an  airport  runway  or 
other  landing  area  unless  the 
information  required  in  §  101.25  is  also 
provided  to  the  manager  of  that  airport. 

3.  Section  101.25  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a),  (b).  (c),  and  (d)  to  read 

as  follows: 

§  101^5    Notice  requirements. 

No  person  may  operate  an  unmanned 
rocket  unless  that  person  gives  the 
following  information  to  t^e  FAA  ATC 
facility  nearest  to  the  place  of  intended 
operation  no  less  than  24  hours  prior  to 
and  no  more  than  48  hours  prior  to 
beginning  the  operation: 

(a)  The  names  and  addresses  of  the 
operators;  except  when  there  are 
multiple  participants  at  a  single  event. 
the  name  and  address  of  the  person  so 
designated  as  the  event  launch 
coordinator,  whose  duties  include 
coordination  of  the  required  launch  data 
estimates  and  coordinating  the  launch 
event; 

(b)  The  estimated  number  of  rockets 
to  be  operated; 

(c)  The  estimated  size  and  the 
estimated  weight  of  each  rocket;  and 

(d)  The  estimated  highest  altitude  or 
flight  level  to  which  each  rocket  will  be 
operated. 

*         »         •         •         « 

Issued  in  Washington,  DC,  on  .St-plcmljer 
26. 1994. 

David  R.  Hinson, 

Administrator. 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

36CFR  Part  800 

ProtectJon  of  Historic  Properties 

agency:  Advisory  Council  on  Historic 

Preservation. 

ACTION:  Notice  of  proposed  rulemaking; 

revision  of  current  regulations. 

SUINMARY:  The  Advisory  Council  on 
Historic  Preservation  (Council)  is 
proposing  changes  to  its  regulations  in 
order  to  implement  the  1992 
amendments  to  the  National  Historic 
Preservation  Act  and  to  improve  the 
Section  106  process,  by  which  Federal 
agencies  consider  the  effects  of  their 
undertakings  on  historic  properties.  The 
proposed  changes  seek  to  balance  the 
interests  and  concerns  of  various  users 
of  the  Section  106  process,  including 
Federal  agencies.  State  Historic 
Preservation  Officers  (SHPOs).  Native 
Americans  and  Native  Hawaiians.  and 
the  public.  The  revised  regulations  also 
respond  to  the  new  Section  110 
provisions  in  the  1992  amendments 
which  require  Federal  agencies  to 
establish  historic  preservation  programs. 
DATES:  Comments  must  be  received  on 
or  before  December  2.  1994.  In 
recognition  of  the  unique  trust  and 
treaty  relationships  between  the  United 
States  Government  and  Indian  tribes, 
their  enhanced  role  in  the  Section  106 
process  as  directed  by  the  National 
Historic  Preservation  Act  amendments 
of  1992.  and  the  possibility  that  some 
tribes  will  need  more  than  60  days  to 
provide  comments,  the  Council  will 
provide  on  request  an  additional  30 
days  for  an  Indian  tribe  to  submit 
comments  A  representative  of  the  tribal 
government  must  file  such  request  with 
the  Council  no  later  than  December  2. 
1994. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Executive  Director. 
Advisory  Council  on  Historic 
Preservation.  1100  Pennsylvania 
Avenue.  Suite  809.  Washington,  DC' 
20004   Fax  202-600-8647 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Woronowicz.  Information 
Assistant.  Advisor>'  Council  on  Historic 
Preservation.  1100  Pennsylvania 
Avenue.  Suite  809.  Washington,  DC 
20004  (202) 606-8503. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sciction  106  of  the  National  Historic 
Preservation  Act  of  1966.  as  amended, 
16  U.S.C.  §470f.  requires  Federal 
agencies  to  take  into  account  the  effect 


of  their  undertakings  on  properties 
included  in  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places 
and  to  afford  the  Council  a  reasonable 
opportunity  to  comment  on  such 
undertakings  Public  Law  102-575  was 
enacted  in  October.  1992.  and  contains 
amendments  to  the  National  Historic 
Preservation  Act  which  affect  the  way 
Section  106  review  is  carried  out  under 
the  Council's  regulations.  Furthermore, 
as  part  of  the  Administration's  National 
Performance  Review,  the  Council 
undertook  a  review  of  the  current 
regulatory  process  to  identify  potential 
changes  that  could  improve  the 
operation  of  the  Section  106  process  and 
conform  it  to  the  principles  of  this 
Administration.  The  Council 
commenced  an  information-gathering 
effort  to  assess  the  current  Section  106 
process  and  to  identify  desirable 
changes. 

As  a  part  of  this  effort,  the  Council 
sent  a  questionnaire  to  1.200  users  of 
the  Section  106  process,  including 
Federal  agencies,  SHPOs,  State  and 
local  governments,  applicants  for 
Federal  assistance.  Native  Americans, 
preservation  groups,  contractors 
involved  in  the  process,  and  members  of 
the  public.  The  questionnaires  sought 
opinions  on  the  current  regulatory 
process  and  ideas  for  enhancing  the 
process.  The  Council  received  over  400 
responses.  After  analyzing  the  responses 
and  holding  several  meetings  with 
Federal  Preservation  Officers  and 
SHPOs,  the  Council  staff  presented  its 
preliminary  findings  to  a  special 
Council  member  Task  Force  comprised 
of  the  Department  of  Transportation,  the 
National  Conference  of  State  Historic 
Preservation  Officers,  the  National  Trust 
for  Historic  Preservation.  Native 
American  representative  William 
Tallbull.  expert  menilier  Jane  Davidson, 
and  Council  chairman  Calhryn  Buford 
Slater. 

The  key  findings  presented  to  and 
adopted  by  the  Regulations  Task  Force 
were  the  following:  (1)  Federal  agencies 
and  SHPOs  should  be  given  greater 
authority  to  conclude  Section  106 
review;  (2)  the  Council  should  spend 
more  time  monitoring  program  trends 
and  overall  performance  of  Federal 
agencies  and  SHK>s  and  less  time 
reviewing  individual  cases  or 
participating  in  case-specific 
consultation;  (3)  Section  106  review 
requirements  should  be  integrated  with 
environmental  review  required  by  other 
statutes;  (4)  enforcement  of  Section  106 
should  be  increased  and  specific 
remedies  should  be  provided  for  failure 
to  comply;  and  (5)  there  should  be 
expanded  opportunities  for  public 
involvement  in  the  Section  106  process. 


II.  Summary  of  Regulatory-  C'hanges 

Consistent  with  the  findings  adopted 
by  the  Council  Regulations  Task  Force, 
the  Council  proposes  to  revise  its 
regulations  as  follows: 

Subpart  A — Background  and  Policy 

This  Subpart  adds  a  new  section 
describing  the  goals  of  the  consultation 
process  (Section  800.1(b))  and  clarifying 
the  roles  of  participants  in  the  Section 
106  process,  particularly  those  of  Native 
Americans  and  Native  Hawaiians 
(Section  800.1(e))  as  required  by  the 
1992  NHPA  amendments.  The  provision 
regarding  Native  American  and  Native 
Hawaiian  participation  provides 
detailed  guidance  on  how  Federal 
agency  officials  consult  with  Native 
American  and  Native  Hawaiian 
organizations  that  attach  religious  emd 
cultural  significance  to  historic 
properties  that  may  be  affected  Ijy  an 
undertaking  (Section  800.1(e)(5)).  The 
section  on  participants  in  the  Section 
106  process  also  elaborates  on  the  role 
and  rights  of  the  public  to  participate  in 
the  process  (Section  800.6(e)(6)).  In 
order  to  encourage  consideration  of 
historic  properties  as  early  in  the 
planning  stages  as  possible,  the 
regulations  specifically  set  forth  a 
section  on  timing  (Section  800.6(c)). 

Subpart  A  also  adds  new  definitions 
and  revises  current  definitions  to 
conform  to  the  1992  NHPA  amendments 
and  to  clarify  terms  which  have  raised 
questions  during  the  implementation  of 
the  Section  106  process  (Section  800.2). 
New  definitions  include:  agency, 
anticipatory  demolition,  approval  of  the 
expenditure  of  funds,  comment, 
conditional  no  adverse  effect  agreement, 
consultation.  Council  membership, 
foreclosure,  head  of  the  agency, 
memorandum  of  agreement.  Native 
Hawaiian.  Native  Hawaiian 
organization,  notice  of  violation, 
traditional  community,  and  traditional 
cultural  authority.  Revised  definitions 
include:  agency  official,  area  of 
potential  effects,  historic  property. 
Indian  tribe,  interested  (party)  person. 
Indian  (tribal)  lands,  and  undertaking. 
The  definition  of  undertaking  has  been 
changed  to  accord  with  the  intent  of  the 
statutory  definition  provided  in  the 
1992  NHPA  amendments. 

Subpart  B — Federal  Procedures  to 
Implement  Section  106 

The  Council  has  added  new 
provisions  to  assist  agencies  in  meeting 
their  responsibilities  under  the  statutory 
requirement  in  Section  110(a)(2)  of  the 
1992  NHPA  amendments  which 
requires  agencies  to  develop 
preservation  programs  and  to  ensure 


that  the  agencies'  procedures  for 
compliance  with  Section  106  are 
consistent  with  the  Council's 
procedures  (Sections  800.3-800.6).  The 
provisions  implement  the  principle  that 
agency  procedures  establishing  a 
preservation  program  must  be  consistent 
with  the  Council's  regulations  by 
providing  standards  for  consistency 
(Section  800.4)  and  processes  through 
which  the  Council  can  evaluate  whether 
these  standards  have  been  met  (Section 
800.5  and  800.6). 

Subpart  C—The  Section  106  Process 

The  heart  of  the  Section  106  process 
is  in  Subpart  C.  The  provisions  in  this 
Subpart  have  changed  to  allow  for  more 
agency-SHPO  decisionmaking  without 
Council  involvement.  To  offset  the 
Council's  removal  from  routine  cases, 
this  Subpart  gives  the  Council  the 
authority  to  resolve  disputes  between 
Federal  agencies  and  SHPOs  and  to 
monitor  agency  performance  and 
provides  an  expanded  opportunity  for 
the  public  to  request  the  Council  to 
intervene  in  particular  cases. 

Section  800.7(a-e)  sets  forth  the  steps 
that  an  agency  official  must  go  through 
prior  to  the  identification  of  historic 
properties.  These  provisions  emphasize 
the  need  for  early  planning  and 
coordination,  both  with  reviews  under 
other  authorities  and  with  other 
individuals  and  organizations,  prior  to 
the  initiation  of  the  identification  stage. 
The  identification  and  evaluation  stages 
(Section  800.8)  remain  essentially  the 
same  as  the  present  regulations,  except 
that  the  regulation  adds  a  provision 
allowing  for  Council  review  of  agency 
decisions  made  during  the  identificaticfn 
and  evaluation  stages  (Section  800.8(e)). 
As  a  supplement  to  Section  800.8,  a 
non-binding  Appendix  has  been  added 
to  provide  additional  clarification  on 
the  identification  process  and  the 
establishment  of  the  area  of  potential 
effects. 

The  revised  regulations  eliminate  the 
determination  of  effect  step  (and  the 
existing  Criteria  of  Effect)  currently  in 
the  Section  106  process  and  allow  an 
agency  to  apply  the  criteri.^  of  adverse 
effect  directly  after  completing  the 
identification  stage  (Section  800.9(a)). 
An  agency  is  no  longer  required  to 
notify  the  Council  of  a  finding  of  no 
adverse  effect,  but  the  Council  may 
review  such  a  finding  if  requested  or  if 
the  Council  deems  it  appropriate 
(Section  800.9(d)).  The  revised 
regulations  also  eliminate  the 
exceptions  to  a  finding  of  adverse  effect 
and  incorporate  those  exceptions  into  a 
new  provision  allowing  for  conditional 
no  adverse  effect  agreements  (Section 
800.9(b)(2)).  The  intent  of  the  addition 


of  the  conditional  no  adverse  effect 
agreement  provision  is  to  allow  agencies 
and  SHPOs  fiexibility  in  reaching 
routine  agreements  while  maintaining 
agency  accountability.  It  formally 
recognizes  a  practice  that  has  already 
become  widespread  under  the  current 
regulations. 

In  order  to  resolve  adverse  effects 
more  efficiently,  the  revised  regulations 
provide  more  autonomy  to  the  SHPO 
and  the  Federal  agency.  The  revised 
regulations  establish  a  method  for 
resolution  of  adverse  effects  without  the 
Council's  participation,  changing  the 
current  two-party  Memorandum  of 
Agreement  process  (Sections 
800.10(a)(1)  and  800.10(c)(1)).  Under 
this  provision,  if  the  Council  elects  not 
to  participate  in  the  negotiation,  the 
agency  and  the  SHPO  may  execute  a 
Memorandum  of  Agreement  which  is 
sent  to  the  Council,  but  need  not  be 
executed  by  the  Council  (Section 
800.10(c)(1)).  The  revised  regulations 
also  clarify  the  use,  force  and  effect  of 
a  Memorandum  of  Agreement  and  its 
provisions  (Section  800.10(d)). 

If  a  Memorandum  of  Agreement 
cannot  be  reached  during  two-party 
consultation,  the  parties  must  seek  the 
Council's  participation  and  enter  three- 
party  consultation  before  terminating 
negotiations.  If  a  Memorandum  of 
Agreement  cannot  be  reached,  the 
revised  regulations  set  forth  more 
detailed  provisions  on  termination  of 
negotiations  and  Council  comments 
(Section  800.11)).  With  regard  to 
Council  comments,  the  new  regulations 
require  that  the  head  of  the  agency 
respond  to  the  Council's  comments  in 
accordance  with  Section  110(1)  of  the 
NHPA. 

In  responding  to  comments  made  by 
respondents  to  the  Councils  survey  of 
Section  106  users  and  in  order  to 
balance  the  Council's  removal  from 
routine  Section  106  cases,  the  revised 
regulations  establish  a  new  section  on 
agency  monitoring  and  compliance 
(Section  800.12).  This  section  provides 
for  the  review  of  an  agency  official's 
findings,  providing  more  detail  than  the 
review  procedures  contained  in  the 
current  regulations  at  Section  800.6(e). 
The  monitoring  and  compliance  section 
also  includes  a  new  jwovision  for  the 
issuance  of  a  notice  of  violation  to  an 
agency  which  has  violated  or,  in  the 
case  of  a  preliminary  notice  of  violation, 
is  about  to  violate  the  requirements  of 
the  NHPA.  In  response  to  the  1992 
amendments  which  added  Section 
1 10(k),  the  Council  has  established 
procedures  addressing  anticipatory 
demolition. 


Subpart  D — Alternative  Procedures 

This  Subpart  provides  options  for 
complying  with  the  requirements  of 
Section  106  other  than  those  set  forth  in 
Subpart  C.  Its  purpose  is  to  encourage 
agencies  to  integrate  the  Section  106 
process  into  their  internal  planning 
procedures.  Section  800.16  of  the 
revised  regulations  explains  that 
counterpart  procedures,  as  described  in 
Sections  800.4  and  800.5(a), 
Programmatic  Agreements,  as  described 
in  Section  800.5(b),  provide  ahernative 
means  of  compliance.  In  accordance 
writh  Section  101(d)(5)  of  the  NHPA,  the 
Council  has  added  a  new  provision  to 
establish  a  process  by  which  an  Indian 
tribe  may  substitute  its  tribal  historic 
preservation  regulations  for  the 
Council's  regulations  for  review  of 
undertakings  on  tribal  lands  (Section 
800.17).  The  Council  has  also  attempted 
to  address  the  unique  situations  created 
by  disasters  or  emergencies  and  has 
revised  its  emergency  regulations  to 
emphasize  the  need  for  the  development 
of  agency  counterpart  procedures  which 
establish  a  plan  for  considering  historic 
properties  during  responses  to  disasters 
and  emergencies.  The  revised 
emergency  regulations  delete  reference 
to  36  CFR  Part  78  in  order  to  encourage 
agencies  to  develop  their  own 
procedures  for  dealing  with  disasters. 
The  Council  has  limited  the 
applicability  of  the  regulations  to 
natural  disasters  or  emergencies 
declared  by  the  President  or  by  an 
Agency  Official.  » 

Subpart  E — Coordination  With  Other 
Authorities 

As  an  expansion  and  revision  of  the 
current  regulations  regarding  agency 
coordination,  requested  by  surxeved 
users,  the  revised  regulations  establish 
more  detailed  guidance  on  coordination 
with  the  National  Environmental  Policy 
Act  and  indicate  other  relevant  statutes 
where  coordination  is  desirable  (Section 
800.19). 

III.  Issues  Deserving  Special  Attention 
From  Commenters 

In  the  development  of  these  revisions, 
the  Council  determined  that  several 
issues  warranted  special  attention  from 
commenters.  These  i^es  fall  into  three 
categories:  (1)  areas  of  particular 
concern  to  the  Council  on  which  the 
\  iews  of  users  and  the  public  are 
particularly  soHcited;  (2)  provisions  that 
could  be  drafted  in  one  or  more 
alternative  ways  and  views  are  sought 
on  the  best  alternative;  and  (3)  questions 
about  actions  that  could  be  taken  to 
improve  the  functioning  of  the  Section 
106  process,  but  that  would  not  be 
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sp<K:ifk:ally  included  in  the  regulations. 
The  Council  invites  conunenters  tu  give 
these  issues  special  consideration  and 
provide  views  for  its  use. 

1.  Agency  Implementing  Procedures 

Section  no(a)(2)(K)(i)  of  the  NHPA 
nnjuires  that  each  Federal  agency  have 
procedures  for  compliance  with  5>ection 
106  that  am  consistent  with  the 
(:oum:il's  regulations  The  Secretary  of 
the  Interior,  acting  through  the  Diretior 
of  the  National  Park  Service,  and  the 
Council  share  oversight  for  this 
provision.  !iince  the  Secretary  is  charged 
with  providing  guidance  on 
implementing  Section  110 
responsibilities  The  Council  wishes  to 
encourage  Fwleral  agencies  to  develop 
such  proctnlures  to  adapt  the  .Setrtion 
lOH  process  to  their  particular  needs 
uiid  to  better  integrate  Section  106  into 
their  regular  planning  processes 
Sub}Mrt  B  of  the  revised  regulations  sets 
forth  crilHria  for  evaluating  consistency; 
outlines  a  pro(»ss  for  Council  rnview  of 
such  procedures:  and  deHnes  the 
consequences  of  a  Council  finding 
regarding  consistency  Does  the 
proposed  process  meet  the  need  for 
agency  program  oversight?  Are  there 
ways  the  regulations  could  better 
encourage  Federal  agencies  to  adopt  the 
required  procedures  in  a  timely 
manner?  Are  there  better  alternatives  to 
the  proposed  consistency  standards  and 
review  process?  Are  the  criteria 
appropriate  to  meet  the  objective  on 
achieving  Internal  Federal  agency 
procedures  that  effectively  implement 
Section  106? 

2.  Exemption  of  C>ertain  Undertakings 
From  the  Section  106  Process 

As  part  of  the  development  of  agency 
procedures  to  implement  Section  106. 
the  proposed  regulations  include  a  new 
provision  that  will  allow  agencies  to 
waive  the  Section  106  review  for 
categories  of  undertakings  which 
generally  would  not  have  an  effect  on 
historic  properties.  Since  the  use  of 
categorical  exclusions  has  been  a  major 
component  of  the  ^fEPA  process,  there 
is  the  potential  that  this  provision  may 
be  confusing.  Further,  approval  of  such 
a  listing  may  incorrectly  infer  that  the 
exemption  of  a  class  of  undertakings 
means  that  an  included  undertaking 
could  never  result  in  adverse  effect  to 
historic  properties.  Should  the 
procedures  for  categorical  exemptions 
be  included  in  the  revised  regulations? 
Should  they  be  further  distinguished 
from  NEPA  categorical  exclusions  to 
avoid  confusion?  Are  the  criteria  for 
f3tegorical  exemptions  too  broad  or  to*} 
narrow?  .Should  parties  other  than  the 
•r^ency  and  the  Council  be  able  to 


require  individual  Section  106  reviews 
for  undertakings  previously  listed  as 
categorical  exclusions? 

3  Regulation  Versus  Guidance 

When  surveyed,  users  of  the  current 
Section  106  regulations  generally 
requested  more  specificity  and  guidance 
on  various  provisions  of  the  regulations. 
The  revi.sed  regulations  respond  to  that 
concern.  Are  the  regulatory  provisions 
sufficiently  detailed  or  have  they 
become  too  specific?  Where  should  any 
changes  be  made?  Should  some  existing 
material  or  additional  material  be  set 
forth  in  appendices  to  the  regulations  or 
in  separate,  subsequently  issued 
guidance  documents? 

4  Public  Participation 

The  proposed  regulations  rely  heavily 
on  increased  access  for  the  public  to  the 
Section  106  process  to  offset  the 
Council's  reduced  role  in  individual 
cases.  These  enhanced  opportunities  for 
public  involvement  anticipate  both  a 
greater  public  role  in  shaping  decisions 
regarding  the  treatment  of  effects  on 
historic  properties  and  a  more  active 
watchdog  function  for  the  public  to 
ensure  that  procedures  are  followed  and 
decisions  are  made  properly. 
Conversely,  expanded  public 
participation  can  impose  burdens  on 
Federal  planning  processes  and 
adequate  opportunities  for  public  input 
often  require  that  extra  efforts  and  time 
be  expended  by  Federal  officials.  The 
revised  regulations  attempt  to  strike  a 
balance  between  these  two  extremes, 
with  an  emphasis  on  public  access  to 
the  process.  Has  this  balance  been 
struck  effectively?  Arc  there  specific 
places  where  public  notification  or 
participation  should  be  strengthened  or 
reduced?  Should  the  regulations  be 
more  specific  on  public  participation  or 
should  additional  guidance  be  provided 
in  less  formal  channels,  such  as 
guidance  documents? 

5.  Role  of  Certain  Interested  Parties 

The  proposed  regulations  seek  to 
clarify  and  enhance  the  involvement  of 
individuals  and  organizations  that  have 
significant  interests  in  the  negotiating 
process  designed  to  avoid  or  minimize 
adverse  effisrts  (See  Section 
HOO.lO(bMl)).  One  such  group  is  owners 
of  properties  affected  by  the  undertaking 
and  whose  interests  may  be  impacted  by 
dfrcisions  made  in  the  Section  106 
process  regarding  the  avoidance  or 
mitigation  of  the  undertaking's  adverse 
rffe<:ts  on  bistonc  properties.  The 
proposed  regulations  allow  all  owners 
of  affected  properties  to  participate  in 
negDtiations  for  a  Memorandum  of 
Agreement,  provided  that  the  Council 


can  limit  participation  to  a 
representative  if  the  number  of  owners 
desiring  to  participate  becomes 
unwieldy.  Is  this  a  reasonable  balance  of 
access  and  procedural  efficiency? 
Should  only  owners  of  historic 
properties  be  given  this  status?  How 
broadly  should  "affected"  be  defined? 

6.  Substitution  of  State  and  Local 
Review  Processes  for  These  Regulations. 

The  current  regulations  allow  a 
Certified  Local  Government  (CLG).  as 
established  under  Section  101(c)(1)  of 
the  NHPA.  to  assume  the  role  of  the 
State  Historic  Preservation  Officer 
(SHPO)  in  the  Section  106  review  when 
the  Council.  SHPO.  and  local 
government  are  in  agreement.  The 
proposed  regulations  delete  this 
provision,  in  the  interest  of  avoiding  too 
many  variations  on  the  Section  106 
process  and  resultant  confusion.  Should 
the  current  role  of  CLGs  be  maintained? 
Should  it  be  expanded  to  allow  review 
procedures  established  under  local  law 
and  administered  by  a  CLG  to  substitute 
for  the  Council's  regulations?  Should 
the  regulations  require  Federal  agencies 
to  routinely  consult  with  CLGs  in 
addition  to  or  in  lieu  of  consultation 
with  SHPOs?  The  current  regulations 
allow  State  review  systems  to  substitute 
for  the  Federal  process  under  certain 
circumstances.  The  revised  regulations 
delete  this.  Should  it  be  retained  and,  if 
so.  should  it  be  modified  from  its 
current  form? 

7.  Role  of  the  Federal  Preservation 
Officer 

Section  110(c)  of  the  NHPA  requires 
Federal  agencies  to  designate  an  official 
to  be  responsible  for  coordinating  the 
agency's  activities  under  the  NHPA. 
However,  the  position  and  function  of 
the  Federal  Preservation  Officer  (FPO) 
vary  widely  from  agency  to  agency  and 
the  revised  regulations  are  currently 
silent  on  the  issue.  Given  the  key  role 
the  NHPA  intends  for  the  FPO  to  play 
as  a  central  agency-wide  coordinator, 
should  the  Section  106  regulations 
define  a  role  for  the  FPO?  If  so,  should 
it  be  with  regard  to  all  individual 
project  review,  terminations  where 
Cx)uncil  member  comment  is  sought 
(Section  800.11).  the  development  of 
agency  procedures  (Subpart  B)  or 
something  else? 

8.  Disputes  Over  Application  of  the 
Regulations 

When  surveyed,  users  reported  a 
serious  shortcoming  in  the  current 
regulations  with  the  lack  of  any  process 
to  resolve  disputes  over  when  Section 
106  applies  and  over  the  various 
dRtermination.s  made  in  the  Section  106 


process.  The  proposed  regulations 
authorize  the  Council  to  do  this  at 
several  points.  These  include  whether 
an  action  is  an  "undertaking"  (Section 
800.7(a)),  what  the  area  of  potential 
effects  is  (Section  800.8(a)),  whether 
historic  properties  are  present  (Section 
800.8(e))  and  whether  documentation  to 
support  agency  determinations  is 
adequate  (Section  800.14(f)).  Such 
determinations  would  be  legally  binding 
for  purposes  of  Section  106. 
Alternatives  to  Council  resolution 
include  giving  the  Federal  agency  the 
authority  to  make  these  determinations, 
referring  the  matter  to  a  third  party  such 
as  the  Office  of  Management  and  Budget 
or  the  Justice  Department  or  continuing 
the  ojurent  situation  where  the  absence 
of  a  recognized  administrative 
decisionmaker  leaves  resolution  to  the 
Federal  courts,  but  only  if  a  formal  legal 
challenge  is  made.  Is  the  proposed 
system  the  best  alternative? 

9.  Reviews  and  Appeals 

There  are  several  points  in  the  current 
Section  106  regulations  which  provide 
an  opportunity  for  Council  review  of 
agency  decisions  and  for  public  appeals 
to  the  Council.  The  proposed 
regulations  expand  the  right  to  appeal 
Federal  agency  decisions  to  the  Council 
by  giving  the  public  a  broad  right  to 
request  review  of  an  agency  decision, 
although  the  Council  may  determine 
that  the  request  is  not  timely.  (See 
Section  800.12(a)(1).)  This  expanded 
appeal  process  is  intended  to  serve  as  a 
balance  for  the  Council's  walhdrawal 
&"om  regular  involvement  in  agency- 
SHPO  decisions  in  the  Section  106 
process.  While  the  regulation  (Section 
800.12(a)(1))  allows  an  agency  to  go 
forward  with  an  undertaking  while  the 
Coimcil  conducts  its  review,  the  open- 
endedness  of  the  appeals  process 
diminishes  the  finality  of  Section  106 
compliance  for  Federal  agencies.  Is  the 
appeals  mechanism  as  proposed  an 
effective  means  to  balance  the  Council's 
reduced  role  in  the  review  of  individual 
undertakings?  Should  it  be  broader  or 
narrower?  Could  the  provision  be 
revised  to  give  a  greater  degree  of 
finality  to  the  process  and  also  afford 
the  public  fair  access  to  the  Council? 

10.  Notice  of  Violation 

The  proposed  regulations  authorize 
the  Coiuicil  to  issue  a  preliminary  or 
final  notice  of  violation  when  the 
Council  determines  that  a  Federal 
agency  has  acted  in  violation  of  Section 
106  or  the  Council's  regulations.  (See 
Section  800.12(d).)  Under  the  current 
regulations,  the  Council  may  inform  an 
agency  when  it  finds  the  agency  in 
violation,  or  in  danger  of  violation,  of 


Section  106  and  the  Council's 
regulations,  but  such  action  lacks  any 
official  sanction  under  the  regulations 
and  is  viewed  as  purely  advisory.  The 
concept  of  a  formal  notice  of  violation, 
adapted  from  other  Federal 
environmental  protection  processes,  is 
in  response  to  widespread  concern  that 
the  current  regulations  lack  effective 
means  of  enforcement.  Is  the  proposed 
notice  of  violation  an  appropriate 
method?  Are  there  other  techniques  or 
actions  within  the  Council's  legal 
authority  to  achieve  this  objective? 
Would  the  presence  of  stronger 
enforcement  tools  encourage  the 
fulfillment  of  Section  106 
responsibilities? 

11.  Treatment  of  Archeological 
Resources 

The  revised  regulations  continue  the 
pohcy  of  the  current  regulations  with 
regard  to  providing  expedited  review  for 
undertakings  with  effects  limited  to 
archeological  resources.  The  current 
process  allows  such  cases  to  be 
processed  as  No  Adverse  Effect 
Determinations,  provided  that  the 
values  of  the  resource  are  limited  to 
scientific  data  and  that  data  will  be 
recovered  in  manner  consistent  with  the 
Secretary  of  the  Interiors  standards  and 
guidelines.  The  revised  regulations 
would  essentially  continue  this 
exception,  but  as  a  Conditional  No 
Adverse  Effect  Agreement.  The 
regulations  further  clarify  that  such 
treatment  is  not  available  if  there  is  the 
potential  for  human  remains  to  be 
affected  or  traditional  cultural  values 
are  present.  Should  this  approach  be 
pursued  or  should  undertakings  that 
threaten  to  destroy  archeological 
resources,  regardless  of  the  presence  of 
human  remains  or  traditional  cultural 
values,  be  considered  to  have  an  adverse 
effect  and  processed  according  to 
Section  800.10? 

12.  Coordination  With  the  National 
Environmental  PoUcy  Act 

An  identified  shortcoming  in  the 
current  Section  106  regulations  is  the 
Umited  guidance  provided  for 
coordination  between  Section  106 
reviews  and  those  conducted  under  the 
National  Environmental  Policy  Act 
(NEPA).  The  revised  regulations  contain 
expanded  provisions  (Section  800.19).  Is 
the  content  sufficient?  Are  there  specific 
areas  that  warrant  more  or  less  detail? 
Should  similar  guidance  be  provided  for 
other  related  laws,  such  as  Section  4(f) 
of  the  Department  of  Transportation 
Act? 


13.  Use  of  Information  Technology 

The  rapid  advances  in  information 
technology  and  the  widespread  access 
of  Federal  agencies  and  other  Section 
106  participants  to  it  offers 
opportimities  to  improve  Section  106 
case  processing.  Electronic  filing  of 
certain  agency  notices  and 
determinations  with  the  Coimcil  is  one 
example.  Are  there  specific  places  in  the 
process  where  this  kind  of  innovation 
should  be  encouraged?  Do  the 
regulations  need  to  be  modified  to 
facilitate  the  use  of  contemporary 
information  technology?  Should  formats 
for  electronic  submission  of  information 
be  specified  in  the  regulations  or  related 
guidance  documents? 

IV.  Impact  Analysis 

A.  The  Regulatory  Flexibility  Act 

The  proposed  rules  will  not  havo  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Council's  regulations,  in  their 
current  and  revised  form,  only  impose 
obligations  on  Federal  agencies  If  a 
Federal  agency  is  legally  authorized  and 
chooses  to  delegate  iis  responsibiJitv  to 
local  governments,  then  that  Federal 
agency  must  determine  whether  or  not 
its  delegation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  The  Paperwork  Feduction  Act 

The  proposed  rules  do  not  impose 
reporting  requirements  or  the  collection 
of  information  as  defined  in  the 
Paperwork  Reduction  Act. 

C.  The  National  Enxironmental  Policv 
Act  • 

Pursuant  to  36  CFR  Part  805,  National 
Environmental  Pohcy  Act 
Implementation  Procedures,  the  Council 
has  determined  that  an  Environmental 
Impact  Statement  Is  not  required. 

D.  Executive  Order  J 2866 

The  Council  is  exempt  from 
compliance  with  Executive  Order  12866 
pursuant  to  a  memorandum  issued  by 
the  Office  of  Information  and  Regulatory 
Affairs  on  October  12,  1993.  Although 
the  Council  is  exempt  from  compliance, 
the  Council  has  compbed  with  the 
principles  set  forth  in  the  Order  by 
identifying  problems  in  our  regulatory 
process  and  seeking  to  modify  our 
regulations  in  order  to  establish  a  more 
efficient  and  practical  regulatory 
framework.  The  Council  has  sought  the 
views  of  the  public,  including  Stale, 
local  and  tribal  entities,  through  the  use 
of  focus  group  meetings,  questionnaires 
and  sobcitation  of  informal  advice. 
Furthermore,  the  Council  has 
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voluntarily  submitted  this  regulation  tu 
the  Office  of  Management  and  Budget 
for  review  in  accordance  with  the 
Executive  Order. 

E  Executive  Order  12875 

The  Council  is  exempt  from 
compliance  with  the  documentation 
rt-qiiirements  set  forth  in  Exet  utive 
Order  12875.  However,  the  Council  has 
adhered  to  the  principles  embodied  in 
the  Order  The  proposed  regulations, 
like  the  current  regulations,  do  not 
mandate  State,  local  and  tribal 
noveninients  to  participate  in  the 
Section  106  process,  but  rather,  mandate 
Federal  agencies  to  inform  and  request 
the  involvement  of  such  sectors.  The 
.State,  tribal  or  local  governments  have 
the  option  of  d(H.lining  to  participate  in 
the  process.  Thus,  the  regulations  do  not 
impose  unfunded  mandates.  Moreover, 
the  Historic  Preservation  Fund  makes 
monies  available  to  States  that 
participate  in  the  Section  106  process 
The  Council's  proposed  regulations 
impose  obligations  on  Federal  agencies 
and  do  not  delegate  responsibilities  to 
the  States.  If  a  Federal  agency  chooses 
tu  delegate  its  responsibilities,  then  the 
requirements  of  the  Order  must  be 
addressed  by  that  agency.  State,  local 
and  tribal  representatives  have  been  an 
integral  part  of  tlie  development  of  the 
proposed  rules  as  members  of  the 
Council's  Regulations  Task  Force,  as 
participants  in  focus  groups,  and  as 
respondents  to  the  Council's 
({iiestionnaire.  The  proj>oscd  regulations 
provide  a  flexible  process  which 
includes  various  alternative  procedures, 
including  categorical  exemptions, 
programmatic  agreements  and 
development  of  countcqiart  procedures 
to  comply  with  the  requirements  of 
Section  106. 

F  Executive  Order  12898 

The  Council  is  not  required  to  ( iniiplv 
with  this  Order  Nevertheless,  the 
n-giilations  implementing  Sei.lion  106 
<lu  not  pose  environmental  risks,  but 
rather,  seek  to  avoid  advors«(  effe<:ts  on 
historic  properties  in  all  areas  of  the 
United  States 

C.  Stemorandum  Concerning 
Chvemment-toGovemment  Relations 
with  Native  American  TrUxil 
(Mvernments 

The  Council  has  fully  complitid  with 
this  Memorandum.  A  Native  American 
representative  serves  as  a  member  of  the 
(!ouncil  and  as  a  member  of  the 
(xjuncil's  Regulations  Task  Force.  The 
proposed  regidatiuns  enhance  the 
opportunity  for  Native  American 
involvement  in  the  Section  106  proct^s 
and  clarify  the  obligation  of  Federal 


agencies  to  consult  with  Native 
Americans,  fulfilling  the  objectives  of 
the  1992  NIU'A  amendments. 

List  of  Siib)ect9  in  36  CFR  Pari  800 

Administrative  practice  and 
procedure.  Historic  preservation. 
Indians,  Intergovernmental  relations. 

Dated:  Seplemlxtr  26.  1994 
Robert  D.  Bush. 

Exfiutue  Director 

Title  36,  Chapter  VIII  is  amended  by 
revising  Part  800  to  read  as  follows: 

PART  800— PROTECTION  OF 
HISTORIC  AND  CULTURAL 
PROPERTIES 

Subpart  A — Background  and  Policy 

BfK).  1      Pur(>0"if-".  unii  partinpatits. 
HOO  2     D«nnitions 

Subpart  B — Federal  Procedures  to 
Impletnent  Section  106 

BUO  3    Qualifying  pntxedures. 

800.4    Standards  for  evaluating  consistency 

BIN)  5    Counterpart  procedures. 

programmatic  agreements  and  exempted 

categories. 
800  6    Council  review  of  agency  procedures 

Subpart  C — Ttie  Section  106  Process 

BOO  7    Initiation  of  itie  Section  106  process 

BOO  8    Identification  of  historic  properties 

B00.9    Assessment  of  effects. 

81)0  10     Resolution  of  adverse  effects. 

800  11     Failure  to  resolve  adverse  effects 

800.12     Monitoring  and  compliance. 

800  13    Special  requirements  for  protecting 

National  Historic  Landmarks. 
800.14     Documentation  requirements. 
800  15     Properties  discovered  after  approval 

or  during  implementation  of  an 

undertaking 

Subpart  D — Alternative  Procedures 

800.16    Federal  agency  program  alternatives 
800  17     Tribal  program  alternatives. 
800  18     Emergency  situations 

Subpart  E— Coordination  Witti  Other 

Auttiortties 

B(X)  n    (xMiniination  with  other  authorities. 

.Xppendix  A  to  Part  BOO-ldentifying  Historic 

Pmpterties  in  Coordination  With  Other 

Planning  Needs 
Authority:  16  U.S.C  470a(d)(2),  470a(dM6). 
470f.  470h-2(a)(2).  470h-2(n.  470h-2(k). 
470h-2(l|,  470s  and  470w. 

Subpart  A— Background  and  Policy 

§  600. 1     Pu  rposes  and  participants, 
(a)  Purposes  of  the  Section  106 
process.  Section  106  requires  Federal 
agencies  to  take  into  account  the  effects 
of  their  undertakings  on  historic 
properties  and  afford  the  Council  a 
reasonable  opportunity  to  comment  on 
such  undertakings.  This  part  defines  the 
manner  in  which  Federal  agencies  meet 


both  of  these  statutory  responsibilities 
through  the  Section  106  process.  The 
Section  106  process  seeks  to 
accommodate  historic  preservation 
concerns  with  the  needs  of  Federal 
undertakings.  It  is  designed  to  identify 
potential  conflicts  between  the  two  and 
to  resolve  such  conflicts  through 
consultation  among  the  Agency  Official, 
the  State  Historic  Preservation  Officer, 
the  Council,  and  other  interested  parties 
during  the  early  stages  of  planning.  By 
following  the  steps  set  forth  in  this  part 
to  assess  the  effects  of  an  undertaking 
on  historic  properties  and  either 
resolving  those  effects  through 
negotiated  agitn^ments  or  obtaining  and 
considering  the  formal  written 
comments  of  the  Council  membership, 
Federal  agencies  evidence  that  they 
have  taken  into  account  the  effects  of 
their  undertakings  on  historic  properties 
and  have  afforded  the  Council  its 
reasonable  opportunity  to  comment. 

(b)  Consultation  under  this  part.  The 
fundamental  principle  of  the  Section 
106  process  is  the  identification  and 
resolution  of  preservation  issues  in  the 
planning  of  a  Federal  undertaking 
through  an  open  and  ongoing  exchange 
of  factual  information  and  opinion 
between  the  Agency  Official  and  those 
agencies,  organizations,  and  individuals 
with  an  interest  in  the  undertaking's 
effects  on  historic  properties.  This 
principle  is  embodied  in  the  concept  of 
consultation,  which  means  the  process 
of  seeking,  discussing,  and  considering 
in  good  faith  the  views  of  other 
participants  in  the  Section  106  process. 
Section  1 10(a)(2)(E)  of  the  Act  requires 
that  agency  procedures  for  compliance 
with  Section  106  provide  a  process  for 
the  identification  and  evaluation  of 
historic  properties  for  listing  in  the 
National  Register  and  the  development 
and  implementation  of  agreements,  in 
consultation  with  State  Historic 
Preservation  Officers,  local 
governments.  Indian  tribes.  Native 
Hawaiian  organizations,  and  the 
interested  public,  as  appropriate, 
regarding  tlie  means  by  which  adverse 
effects  on  such  properties  will  be 
considered.  The  goal  of  the  consultation 
process  is  to  seek  ways  to  avoid  or 
minimize  the  adverse  effects  of  an 
undertaking  on  historic  properties.  The 
agency  should  first  seek  ways  to  avoid 
the  adverse  effects  of  an  undertaking, 
and  where  avoidance  cannot  reasonably 
or  practicably  be  achieved,  should  seek 
ways  to  minimize  those  effects. 
Destruction  of  historic  properties  should 
always  be  a  last  resort.  Consultation 
commeiK:es  at  the  earliest  stages  of 
planning  between  the  Agency  Official 
and  the  State  Hi.storic  Preservation 


Officer  and  continues  through  the 
identification  of  historic  properties,  the 
assessment  of  the  undertaking's  effects 
and  negotiation  to  rf»solve  adverse 
effects,  with  the  addition  of  other 
parties  at  various  points  and  the 
ongoing  opportunity  for  participation  of 
the  public.  Consultation  in  the  Section 
106  process  normally  results  in  agreed 
upon  outcomes  and  decisions.  In  the 
event  that  there  is  disagreement,  this 
part  provides  that  the  Council  will 
resolve  disputes  over  the  application  of 
these  regulations  and  specific  findings 
under  them.  In  the  event  that 
consultation  fails  to  result  in  resolution 
of  an  undertaking's  adverse  effects,  the 
head  of  the  agency  retains  final 
decisionmaking  authority  for  the 
undertaking  after  obtaining  and 
considering  the  formal  written 
comments  of  the  Council  membership, 
(c)  Timing.  Section  106  requires  the 
Agency  Official  to  complete  the  Section 
106  process  prior  to  the  approval  of  the 
expenditure  of  any  Federal  funds  on  the 
undertaking  or  prior  to  the  issuance  of 
any  license  or  permit.  This  does  not  bar 
an  Agency  Official  from  expending 
funds  on.  or  authorizing,  nondestructive 
project  planning  activities  preparatory 
to  an  undertaking  before  complying 
with  Section  106,  provided  that  such 
expenditures  or  activities  do  not  restrict 
the  consideration  of  alternatives  to 
avoid  or  mitigate  adverse  effects  on 
historic  properties.  The  Agency  Official 
shall  ensure  that  the  Section  106 
process  is  initiated  early  in  the  planning 
stages  of  the  undertaking,  when  the 
widest  feasible  range  of  alternatives  is 
open  for  consideration.  The  Agency 
Official  shall  establish  a  schedule  for 
completing  the  Section  106  process  that 
is  consistent  with  the  planning  schedule 
for  the  undertaking,  the  conduct  of 
reviews  required  under  other  authorities 
(See  §  800.20),  and  the  final  approval  of 
the  undertaking. 

(d)  Relation  of  the  Section  106  process 
to  agency  preservation  programs  under 
Section  110.  Section  110{a>of  the  Act 
requires  a  Federal  agency  to  establish  a 
preservation  program  for  the 
identification,  evaluation,  and 
nomination  of  historic  properties  to  the 
National  Register  and  the  protection  of 
such  properties.  Agency  procedures  for 
compliance  with  Section  106  are  a 
required  element  of  such  a  program. 
Section  110  ftxrther  requires  that  agency 
Section  106  procedures  be  consistent 
with  this  part.  Subpart  B  of  this  part  sets 
forth  standards  and  procedures  for 
determining  consistency.  The  Council 
encourages  agencies  to  develop  their 
Section  110  procedures  as  soon  as 
possible.  Unless  or  until  an  agency  has 
formally  adopted  its  procedures  and 


completed  the  process  for  substitution, 
including-Council  review  (§  800.3(c)), 
this  part  governs  the  actions  taken  by  an 
agency  to  take  into  account  the  effects 
of  a  proposed  undertaking  on  historic 
properties  and  afford  the  Council  a 
reasonable  opportunity  to  comment  in 
accordance  with  Section  106  of  the  Act. 

(e)  Participants  in  the  Section  106 
process.— {!]  Agency  Official.  The 
Agency  Official  with  jurisdiction  over 
an  undertaking  has  legal  responsibility 
for  complying  with  Section  106.  It  is  the 
Agency  Official's  responsibility  to 
determine  whether  the  agency's 
proposed  action  is  an  undertaking; 
establish  an  undertaking's  area  of 
potential  effect;  identify  and  evaluate 
potentially  affected  historic  properties; 
assess  an  undertaking's  likely  effect 
upon  them;  seek  and  consider 
alternatives  to  avoid  or  reduce  any 
adverse  effects  upion  historic  properties; 
decide  upon  an  appropriate  resolution 
of  adverse  effects;  and  afford  the 
Council  its  comment  opportunity. 

(i)  Assistance  by  non-Federal  parties. 
The  Agency  Official  may  use  the 
services  of  grantees,  applicants, 
consultants,  or  designees  to  prepare  the 
necessary  information  and  analyses,  but 
remains  legally  responsible  for  Section 
106  compliance,  including  all 
determinations  charged  to  the  Agency 
Official  under  this  part.  If  any  document 
or  study  is  prepared  by  a  consultant  or 
contractor  for  purposes  of  compliance 
vdxh  Section  106  and  this  part,  the 
Agency  Official  shall  furnish  guidance 
and  shall  independenUy  evaluate  the 
document  prior  to  its  approval,  taking 
responsibility  for  its  scope  and  contents. 

(ii)  Multiple  agencies  invoh-ed  in  an 
undertaking.  If  more  than  one  Federal 
agency  is  involved  in  an  undertaking, 
each  agency  has  the  responsibility  for 
compliance  with  Section  106  and  this 
part.  The  Council  and  the  Federal 
agencies,  in  consultation  with  the 
Coimcil,  may  mutually  agree  to 
designate  a  lead  Federal  agency.  The 
lead  Federal  agency  shall  identify  the 
appropriate  official  to  serve  as  Agency 
Official  for  the  purposes  of  this  part. 
Assumption  of  lead  agency  status 
carries  with  it  the  re^onsibility  to  act 
on  behalf  of  all  participating  Federal 
agencies  during  Section  108  review, 
addressing  their  collective 
responsibilities  under  Section  106  and 
this  part.  Designation  of  one  agency  as 
lead  Federal  agency  does  not  abrogate 
the  other  Federal  agencies* 
responsibilities  to  participate  in  the 
negotiation  process  if  the  Council  deems 
it  necessary,  and  to  comply  with  the 
requirements  of  Section  106  and  this 
part. 


(2)  State  Historic  Preservation  Officer. 
The  State  Historic  Preservation  Officer 
coordinates  State  participation  in  the 
implementation  of  the  National  Historic 
Preservation  Act  and  is  a  key  participant 
in  the  Section  106  process.  The  role  of 
the  State  Historic  Preservation  Officer  is 
to  consult  with  and  assist  the  Agency 
Offf  cial  in  identifying  historic 
properties,  assessing  effects  upon  them, 
and  considering  and  deciding  upon  the 
resolution  of  adverse  effects.  The  State 
Historic  Preservation  Officer  reflects  the 
interests  of  the  State  and  its  citizens  in 
the  preservation  of  their  cultural 
heritage  and  helps  the  Agency  Official 
identify  parties  interested  in  an 
undertaldng.  effects  upon  historic 
properties,  and  alternatives  that  may 
avoid  or  reduce  adverse  effects  upon 
historic  properties. 

(3)  Council.  The  Council  is 
responsible  for  promulgating  regulations 
to  implement  Section  106  in  its  entirety, 
consulting  with  and  commenting  to  the 
Agency  Official  on  an  undertaking  that 
affects  historic  properties,  interpreting 
this  part,  and  generally  overseeing  the 
operation  of  the  Section  106  process. 
The  Council  may  participate  at  any 
point  in  the  Section  106  process  at  its 
own  initiative. 

(4)  Interested  parties,  (i)  Interested 
parties  are  those  individuals  and 
organizations  that  are  identified  by  the 
Agency  Official  or  who  indicate  to  the 
Agency  Official,  the  State  Historic 
Preservation  Officer  or  the  Council  in 
accordance  with  this  part  theit  concern 
with  the  effects  of  an  undertaking  on 
historic  properties.  If  the  State  Historic 
Preser\ation  Officer  or  the  Council 
receive  notification  from  interested 
parties,  they  shall  notify  the  Agency 
Official.  This  part  requires  that 
particular  interested  parties  be  invited 
to  participate  in  the  Section  106  process 
under  certain  circumstances.  In 
addition,  whenever  the  Agency  Official, 
the  State  Historic  Preservation  Officer, 
and  the  Council,  if  participating,  agree 
that  active  participation  of  an  interested 
party  will  advance  the  objectives  of 
Section  106.  they  may  invite  that  party 
to  participate.  Anyone  who  wishes  to 
participate  in  the  Section  106  process  as 
an  interested  party  should.notify  the 
Agency  Official  in  vmting  and  make  the 
State  fiistoric  Preservation  Officer  and 
the  Council  aware  of  that  request. 

(ii)  Interested  parties  may  include: 
(A)  Local  governments.  Local 
governments  are  encouraged  to  take  an 
active  role  in  the  Section  106  process 
when  undertakings  affect  historic 
properties  within  their  jurisdiction. 
When  a  local  government  has  legal 
responsibility  for  Section  106 
compliance  under  programs  such  as  the 
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Community  Development  Block  Grant 
Program,  participation  as  the  Agency 
Official  is  required.  When  no  such  legal 
responsibility  exists,  units  of  local 
government  may  request  to  participate 
in  the  Section  106  process. 

(B)  Applicants  for  Federal  assistance, 
permits,  and  licenses.  When  the 
undertaking  is  proposed  by  an  applicant 
for  Federal  assistance  or  for  a  Federal 
permit  or  license,  the  applicant  may 
participate  in  the  Section  106  process  in 
the  manner  prescribed  in  this  part. 

(C)  Owners  of  affected  properties. 
Individuals  or  organizations  that  own 
property  that  may  be  affected  by  an 
undertaking  may  request  to  participate. 
Qualifying  property  is  not  limited  to 
historic  property,  but  may  include  any 
real  property  affected  directly  or 
indirectly  by  the  undertaking. 

(D)  Other  individuals  and 
organizations  that  have  notified  the 
Agency  Official  of  their  concern  about 
the  effects  of  the  undertaking  on  historic 
properties. 

(5)  Indian  tribes  and  Native  Hawaiian 
organizations,  (i)  Section  101(d)(6)(B)  of 
the  Act  requires  the  Agency  Official  to 
consult  with  any  Indian  tribe  or  Native 
Hawaiian  organization  that  attaches 
religious  and  cultural  significance  to 
historic  properties  that  may  be  affected 
by  an  undertaking.  To  meet  this 
responsibility,  the  Agency  Official,  at 
the  outset  of  the  Section  106  process, 
shall  identify  Indian  tribes  and  Native 
Hawaiian  organizations  likely  to  have 
such  interests  and  notify  them  of  their 
opportunity  to  participate  in  the  Section 
106  process.  The  Agency  Official  shall 
provide  for  Indian  tribe  and  Native 
Hawaiian  participation  in  accordance 
with  guidance  issued  by  the  National 
Park  Service  and  the  following 
principles: 

(A)  Consultation  shall  be  designed  to 
identify  the  Indian  tribe's  or  Native 
Hawaiian  organization's  general 
concerns  and  interests  regarding  historic 
properties,  and  to  seek  their  assistance 
in  identifying  historic  properties  and 
assessing  effects  on  such  properties.  The 
Agency  Official  shall  commence 
consultation  through  the  Indian  tribe's 
or  Native  Hawaiian  organization's 
governing  body  and  also  include 
traditional  cultural  authorities  and 
members  of  traditional  communities 
where  appropriate. 

(B)  To  the  extent  feasible, 
consultation  shall  be  initiated  prior  to 
any  other  public  involvement 
procedures,  in  order  to  identify  and 
resolve  possible  concerns  about  the 
confidentiality  of  information  on 
historic  properties.  If  the  Indian  tribe  or 
the  Native  Hawaiian  organization 
requests  confidentiality,  the  Agency 


Official  shall  use  the  authority  of 
Section  304  of  the  Act  to  protect  the 
confidentiality  of  information  about 
historic  properties. 

(C)  Consultation  shall  be  carried  out 
in  a  manner  that  respects  the  cultural 
values,  modes  of  communication,  and 
systems  of  interaction  used  by  the 
Indian  tribe  or  Native  Hawaiian 
organization.  The  Agency  Official  shall 
be  sensitive  both  in  choosing  a 
culturally  appropriate  manner  of 
communication  and  in  timing  a  request 
for  views  from  Indian  tribes  and  Native 
Hawaiian  organizations.  The  Agency 
Official  shall  initiate  efforts  to  obtain 
such  views  early  enough  in  the  planning 
process,  if  necessary  prior  to  other 
pubUc  involvement,  to  allow  adequate 
time  for  responses  and  discussion  of 
relevant  preservation  and  traditional 
cultural  issues. 

(D)  Consultation  shall  include  an 
Indian  tribe  that  does  not  reside  in  the 
vicinity  of  the  undertaking  when  the 
Indian  tribe  has  an  interest  in  historic 
properties  affected  by  the  undertaking 
and  has  notified  the  Agency  Official  of 
that  interest. 

(ii)  When  an  Indian  tribe  has  assumed 
the  functions  of  a  State  Historic 
Preservation  Officer  in  the  Section  106 
process  with  respect  to  tribal  lands 
under  Section  101(d)(2)(C)  of  the  Act. 
the  Agency  Official  shall  consult  with 
the  Indian  tribe  in  accordance  with  the 
plan  prepared  by  the  tribe  pursuant  to 
that  section.  The  Agency  Official  need 
not  consult  with  the  State  Historic 
Preservation  Officer  except: 

(A)  To  the  extent  such  consultation  is 
stipulated  in  the  plan  pursuant  to 
Section  101(d)(2)(D)(ii)  of  the  Act; 

(B)  With  regard  to  effects  on  historic 
properties  located  on  non-tribal  lands; 
or 

(C)  When  the  State  Historic 
Preservation  Officer  requests  to 
participate  in  consultation  as  an 
interested  party. 

(6)  The  public.  The  Council  values  the 
views  of  the  public  on  historic 
preservation  questions  and  encourages 
maximum  public  participation  in  the 
Section  106  process.  This  part  defines 
specific  points  in  the  process  where  the 
Agency  Official  is  required  to  provide 
the  public  with  information  concerning 
an  undertaking  and  its  effects  on 
historic  properties  and  to  provide 
opportunities  for  public  comment  and 
input.  The  public  may  also  provide  its 
views  at  other  points  in  the  process  and 
the  Agency  Official  should  consider 
those  views  in  decisiormiaking.  This 
part  also  identifies  specific 
opportunities  for  the  public  to  seek 
Council  review  of  an  Agency  Official's 
findings  under  this  part.  Members  of  the 


public  should  become  faraihar  with 
these  points  for  involvement  in  order  to 
maximize  their  participation  in  the 
Section  106  process.  The  Agency 
Official's  efforts  to  seek  and  consider 
the  views  of  the  public  shall  reflect  the 
nature  and  complexity  of  the 
undertaking  and  its  effects  on  historic 
properties. 

(i)  The  public  may  provide  its  views 
to  the  Agency  Official,  the  State  Historic 
Preser\'ation  Officer,  the  Council,  and 
interested  parties  during  the 
determination  of  the  area  of  potential 
effects  (§  800.8(a)(1)).  the  assessment  of 
the  need  for  specific  actions  to  identify 
historic  properties  (§  800.8  (b)).  the 
evaluation  of  historic  significance 
(§  800.8(c)),  the  assessment  of  effects 
(§  800.9(a)).  the  resolution  of  adverse 
effects  (§  800.10).  £md  the  preparation  of 
Council  conmients  (§  800.11(b)).  The 
relevant  sections  of  this  part  provide 
details  on  how  the  public  participates. 

(ii)  The  public  may  examine  findings 
made  by  an  Agency  Official  during  the 
Section  106  process  along  with  the 
documentation  supporting  such 
findings  and  responses  provided  by  the 
State  Historic  Preservation  Officer  or  the 
Council.  These  include  the  Agency 
Official's  decision  regarding  whether  an 
action  is  jm  undertaking  (§  800.7(a)).  the 
Agency  Official's  finding  as  to  the  area 
of  potential  effects  (§  800.8(a)(1)).  the 
Agency  Official's  evaluation  of  a 
property's  historic  significance 
(§  800.8(c)).  the  Agency  Official's 
finding  regarding  the  presence  of 
historic  properties  (§  800.8(d)).  the 
Agency  Official's  finding  regarding  the 
undertaking's  effect  on  historic 
properties  (§  800.9),  and  any 
Memorandum  of  Agreement  executed  to 
resolve  adverse  effects  (§  800.10(c)).  Any 
member  of  the  public  may  request  the 
Council  to  review  any  of  the  preceding 
findings. 

(iii)  Members  of  the  public  may 
request  to  participate  in  the  Section  106 
process  as  interested  parties  in 
accordance  with  §  800.1(e)(4)(iv).  The 
request  should  be  made  early  in  the 
Section  106  process  and  in  writing  to 
the  Agency  Official.  Copies  of  the 
request  should  be  provided  to  the 
appropriate  State  Historic  Preservation 
Officer  and  the  Council. 

(iv)  When  issuing  notice  to  the  public 
in  accordance  with  this  part,  an  Agency 
Official  shall  adequately  inform  the 
public  of  historic  preservation  issues  in 
order  to  elicit  public  views  on  such 
issues  that  can  then  be  considered  and 
»esolved  in  decisionmaking.  The 
Agency  Official  shall  determine 
appropriate  channels  for  providing 
notice,  considering  the  nature  of  the 


affected  public  and  culturally 
appropriate  communication. 

(v)  Agencies  should  use  theic 
established  public  participation 
procedures  when  they  meet  the  public 
involvement  requirements  set  forth  in 
this  part. 

§800  2     O«ftn«tlons. 

(a)  Act  means  the  National  Historic 
Preservation  Act  of  1966.  as  amended, 
16  use.  470-170W-6. 

(b)  Agency  means  agency  as  defined 
in  5  U.S.C.  551 

(c)  Agency  Official  means  the  Federal 
agMicy  head  or  a  designee  with  legal 
authority  over  a  specific  undertaking, 
including  any  State,  local,  or  tribal 
government  official  who  has  been 
delegated  legal  responsibility  for 
compliance  with  Section  106  in 
accordance  with  law 

(d)  Anticipatory  Demolition  means  an 
action  of  an  applic-ant  who,  with  intent 
to  avoid  the  requirements  of  Section 
106,  has  intentionally  significantly 
adversely  affected  a  historic  property  to 
which  an  agency  grant  of  a  loan,  loan 
guarantee,  permit,  license,  or  other 
assistance  relates,  or  an  inaction  of  an 
applicant  who.  having  the  legal  power 
to  prevent  it.  allowed  such  a  significant 
adverse  effect  to  occur. 

(e)  Approval  of  the  expenditure  of 
funds  means  any  final  agency  decision 
approving  the  ehgibility  of  an 
undertaking  for  Federal  funds  or 
financial  assistance,  including  any 
agency  decision  that  may  bo  subject  to 
an  administrative  app«!al  or  rehearij>g 
procedure  and  conditional  decisions 
subject  to  reevaJuation  b^'  the  agency. 

(0  Area  of  potential  effects  means  the 
geographic  area  or  areas  within  which 
an  undertakijig  may  directly  or 
indirectly  cause  changes,  whether 
beneficial  or  adverse,  to  the  character  or 
use  of  historic  properties,  if  any  such 
properties  exist.  The  area  of  potential 
effects  is  not  limited  to  land  under 
Federal  jurisdiction  or  control  or  land 
within  a  Federal  construction,  right-of- 
way,  or  permit  area.  (See  Appendix  A  of 
this  part  for  further  discussion). 

(g)  Comment  means  the  findings  <uid 
recommendations  of  the  Council 
membership  formally  provided  in 
writing  to  the  head  of  a  Federal  agency 
under  Section  106, 

(h)  Conditional  No  Adverse  Effect 
Agreement  means  an  agreement 
between  an  Agency  Official  and  a  State 
Historic  Preservation  Officer  that  an 
undertaking  will  have  no  adverse  effect, 
because  the  undertaking  is  being 
conducted  in  accordance  with  specifi^ed 
conditions. 

(i)  Consultation  means  the  good  faith 
process  of  seeking,  discussing,  and 


considering  the  views  of  other 
participants  in  the  Section  106  process 
as  set  forth  in  §  800.1(b). 

(j)  Council  means  the  Advisory 
Council  on  Historic  Preservation  or  a 
Council  member  or  employee 
designated  to  act  for  the  Council. 

[k]  Council  membership  means  the 
full  membership  of  the  Council  or  a 
subgroup  of  members,  numbering  not 
less  than  three,  appointed  by  the 
Chairman  to  carry  out, specific 
responsibilities  under  this  part. 

(I)  Foreclosure  means  the  action  or 
inaction  of  a  Federal  agency  which 
precludes  the  Agency  Official  from 
obtaining,  considering  and  acting  on  the 
Council's  comments  on  the  full  range  of 
measures  to  avoid  or  minimize  the 
adverse  effects  in  accordance  with 
§  800.12(b). 

(m)  Head  of  the  agency  means  the 
chief  official  of  the  agency  responsible 
for  all  aspects  of  the  agency's  actions.  If 
a  State,  local  or  tribal  government  has 
been  delegated  responsibility  for 
compliance  with  Section  106,  the  head 
of  that  unit  of  government  shall  be 
considered  the  head  of  the  agency. 

(n)  Historic  property  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  included 
in.  or  eligible  for  inclusion  in.  the 
National  Register  of  Historic  Places 
maintained  by  the  Secretary  of  the 
Interior.  Forth©  purposes  of  this  part, 
this  term  includes  but  is  not  fimited  to. 
artifacts,  records,  and  remains  that  are 
related  to  and  located  within  such 
properties.  The  term  further  includes 
properties  of  traditional  religious  and 
cultural  importance  to  an  Indian  tribe  or 
Native  Hawaiian  organization  which 
meet  the  criteria  for  inclusion  in  the 
National  Register  of  Historic  Places.  The 
term  "eligible  for  inclusion  ilf  the 
National  Register"  includes  both 
properties  formally  determined  as  such 
in  accordance  with  regulations  of  the 
Secretary  of  the  Interior  and  all  other 
properties  that  meet  National  Register 
listing  criteria. 

(o)  Indian  tribe  means  an  Indian  tribe, 
band,  nation,  or  other  orgauize<i  group 
or  community,  including  a  Native 
village.  Regionai  Corporation  or  Village 
Corporation,  as  those  terms  are  defined 
in  Section  3  of  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1602).  which 
is  recognized  as  eligible  for  the  special 
programs  and  ser\'ices  pro\  ided  by  the 
United  States  to  Indians  beiause  of  their 
status  as  Indians. 

(p)  Interested  porty  means  ajiy 
individual  or  orgamzatiun  that  has 
indicated  to  the  Agency  Official,  Slate 
Historic  Preservation  Officer  or  Council 
its  concern  with  the  effects  of  an 
undertaking  on  historic  properties. 


(q)  Locay  government  means  a  city, 
county,  pansh,  township,  municipality, 
borough,  or  other  general  purpose 
political  subdivision  of  a  Stafe. 

(r)  h4emorandum  of  Agreement  means 
the  document  that  records  the  terras  and 
conditions  which  have  been  agreed 
upon  to  resolve  the  adverse  etfecta  of  an 
undertaking  upon  historic  properties. 

(s)  National  Historic  LandmHark  means 
a  historic  property  that  the  Secretarv  of 
the  Interior  hasxlesignated  a  Niational 
Historic  Landmark. 

(t)  National  Register  means  the 
National  Register  of  Historic  Places 
maintained  by  the  Secretary  of  the 
Interior. 

(u)  National  Register  Criteria  means 
the  criteria  established  by  the  Secretary 
of  the  Interior  for  use  in  evaluating  the 
eligibility  of  properties  for  the  National 
Register  (36  CFR  Part  60). 

(v)  Native  Hawaiian  means  any 
individual  who  is  a  descendant  of  the 
aboriginal  people  who,  prior  to  1778. 
occupied  and  exercised  sovereignty  in 
the  area  that  now  constitutes  the  State 
of  Hawaii. 

(w)  Native  Hawaiian  organiiation 
means  any  organization  which  serves 
and  represents  the  interests  of  Native 
Hawaiians;  has  as  a  primary  and-stated 
purpose  the  provision  of  services  to 
Native  Hawaiians;  and  has 
demonstrated  expertise  in  a&pects  of 
historic  preservation  that  are  significant 
to  Native  Hawaiians. 

(x)  Notice  of  Violation  means  a 
notification  tram  the  Council  of  its 
finding  in  accordance  with  §  800.12(d) 
that  an  Agency  Official  has  failed  to 
(  oraply  with  Section  106  and  this  part. 

(y)  Secretary  me&ns  the  Secretary  of 
the  Interior. 

(z)  State  Historic  Preservation  Officer 
mnnns  the  official  appointed  or 
designated  pursuant  to  Section  101(b)(1) 
of  the  Act  to  administer  the  State 
historic  preservation  program  or  a 
repn«sentative  designated  to  act  for  the 
Stale  Historic  Preservation  Officer. 

(.la  1  Traditional  comiTmnity  means  the 
members  of  a  recognizable  ethnic  group 
who  continue  to  live  acctnthng  to 
beliefs  and  traditions  passed  down  fro.m 
pnn  ious  generations. 

(bb)  Traditional  cultural  authority 
means  an  individual  or  a  group  of 
individuals  in  an  Indian  tribe,  Nativt: 
i  id  wdiian  organization,  or  other  social 
or  (ithnic  group  who  is  recognized  by 
members  of  the  group  as  knowitfdgeable 
in  the  group's  traditional  history  and 
culfuni  practices. 

(i:r)  Tribal  lands  means  all  lands 
within  the  exterior  boundaries  of  any 
Indian  reservation  and  all  dspeodeEnt 
Indian  communities. 
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(dd)  Undertaking  means  any  project, 
activity,  or  program  under  the  direct  or 
indirect  jurisdiction  of  a  Federal  agency 
that  can  result  in  changes  in  the 
character  or  use  of  historic  properties,  if 
any  such  historic  properties  are  located 
in  the  area  of  potential  effects.  It 
includes  any  project,  activity,  or 
program  that  is  carried  out  by  or  on 
behalf  of  the  agency;  is  Hnanced  in 
whole  or  in  part  with  Federal  financial 
assistance;  requires  a  Federal  permit, 
license  or  approval,  including  agency 
authority  to  disapprove  or  veto  the 
project,  activity,  or  program;  or  is 
subject  to  State  or  local  regulation 
administered  pursuant  to  a  delegation  or 
approval  by  a  Federal  agency. 
Undertakings  include  new  and 
continuing  projects,  technical  assistance 
pertaining  to  a  specific  site  and  related 
to  the  provision  of  Federal  Tmancial 
assistance,  activities,  or  programs, 
renewals  or  reapprovals  of  such 
assistance,  activities,  or  programs,  and 
any  of  their  elements  not  previously 
considered  under  Section  106. 

Subpart  B — Federal  Procedures  to 
Implement  Section  106 

§  800.3    Qualifying  procedures. 

(a)  Purpose.  Section  1 10(a)(2)  of  the 
Act  directs  each  Federal  agency  to 
estabhsh  a  preservation  program  for  the 
identification  of  historic  properties, 
their  evaluation  and  nomination  to  the 
National  Register,  and  their  protection 
Section  110(a)(2)(E)  of  the  Act  requires 
that  each  Federal  agency  preservation 
program  ensures  that  the  agency's 
procedures  for  compliance  with  Section 
106  are  consistent  with  the  Council's 
regulations;  provides  a  process  for  the 
identification  and  evaluation  of  historic 
properties  for  listing  in  the  National 
Register  and  for  developing  and 
implementing  of  agreements,  in 
consultation  with  State  Historic 
Preservation  Officers,  local 
governments,  Indian  tribes.  Native 
Hawaiian  organizations,  and  the 
interested  public,  as  appropriate, 
regarding  the  means  by  which  adverse 
effects  on  such  properties  will  be 
considered;  and  provides  for  the 
disposition  of  Native  American  cultural 
items  from  Federal  or  tribal  land  in  a 
manner  consistent  with  Section  3(c)  of 
the  Native  American  Graves  Protection 
and  Repatriation  Art  (25  II  S  C  3001- 
3013).  'This  subpart  sets  forth  standards 
for  making  agency  procedures 
consistent  with  the  Council's 
regulations  and  establishes  the  process 
by  which  the  Council  will  evaluate  such 
procedures.  This  subpart  sets  forth 
standards  for  evaluating 


(b)  Definition  of  procedure.  For  the 
purposes  of  this  subpart,  any  formal 
statement  of  agency  policy  or  process 
that  deals  with  the  implementation  of 
Section  106  shall  be  considered  a 
procedure.  Included  are  formal 
regulations  and  other  procedures  that 
are  agency-wide  in  scope  or  pertain  to 
a  specific  program,  organizational  unit, 
or  geographical  area. 

(c)  Substitution  of  agency  procedures 
for  Council  regulations.  An  agency 
procedure  may  substitute  for  the 
Council's  regulations  or  any  part  thereof 
if  it  is  formally  approved  by  the  Council 
membership  as  a  counterpart  procedure 
or  executed  through  a  Programmatic 
Agreement  in  accordance  with  §800.5. 
Agency  procedures  to  augment,  explain, 
or  an  agency  without  Council 
membership  approval,  but  the  Council 
membership  reserves  the  right  to 
determine  that  such  a  procedure,  or  any 
part  thereof,  is  inconsistent  with  the 
Council's  regulations.  If  an  agency 
develops  a  procedure  that  is  not 
proposed  as  a  counterpart  procedure, 
the  agency  may  follow  such  procedure 
to  adapt  the  specific  requirements  of 
Subpart  C  of  this  part  to  its  programs, 
provided  that  the  agency's  procedure  is 
consistent  with  the  Council's 
regulations.  Agency  procedures  found 
by  the  Council  membership  to  be 
inconsistent  with  the  Council's 
regulations  are  invalid  for  compliance 
with  Section  106  of  the  Act  to  the  extent 
that  they  are  found  inconsistent. 

$  800.4    Standards  for  evaluating 
consistency. 

(a)  Consistency  with  the  Council's 
regulations.  The  Council  membership 
will  consider  agency  procedures  to  be 
consistent  with  the  Council's 
regulations  for  Section  106  when  the 
agency  procedures  include  the 
following  provisions: 

(1)  Initiation  of  the  Section  106 
process  early  in  the  planning  and 
development  of  the  agency's 
undertakings,  coordinated  with  specific 
reference  to  the  particular  requirements 
of  each  agency  program,  so  that 
identification  and  evaluation  of  historic 
properties,  assessment  of  effects,  and 
resolution  of  adverse  effects  occurs 
before  irreversible  commitments  are 
made  to  preferred  alternatives  that  limit 
the  consideration  of  options  which  can 
avoid  or  reduce  such  effects; 

(2)  Use  of  threshold  terms,  such  as 
"undertaking"  and  "area  of  potential 
effects."  that  conform  to  the  definitions 
and  standards  set  forth  in  the  Council's 
regulations; 

(3)  Provision  for  timely  and  informed 
consultation  involving  State  Historic 
Preservation  Officers,  the  Council,  and 


interested  parties  in  the  identification 
and  evaluation  of  historic  properties, 
assessment  of  effects,  and  resolution  of 
adverse  effects; 

(4)  Adequate  opportunity  for  State 
Historic  Preservation  Officers,  the 
Council,  interested  parties,  and  the 
public  to  obtain  information  on 
proposed  undertakings  and  to  make 
their  views  known  to  Agency  Officials 
so  that  those  views  can  be  effectively 
considered  in  the  planning  of 
undertakings; 

(5)  Access  to  and  use  of  appropriate 
professional  expertise  at  each  step  of  the 
Section  106  process,  consistent  with 
standards  and  guidelines  promulgated 
by  the  Secretar>-  under  Section  112  of 
the  Act; 

(6)  Integration  of  planning  and 
decisionmaking  with  normal  agency 
administrative  processes  and  other 
government-wide  requirements  to  the 
maximum  extent  possible,  including 
provisions  for  considering  the  needs  of 
State,  local,  and  tribal  environmental 
and  historic  preservation  laws  and 
regulations,  with  appropriate  timing  of 
decision  points  and  actions; 

(7)  Identification  of  appropriate 
officers  of  the  agency  to  fulfill  the  duties 
of  the  Agency  Official  in  the  Section  106 
process  and  proper  delineation  and 
communication  of  the  roles  and 
responsibilities  of  applicants,  grantees, 
and  permittees; 

(8)  Use  of  culturally  appropriate 
means  of  communication  with  Native 
American  and  Native  Hawaiian 
communities  and  individuals,  with 
sensitivity  to  the  confidentiality  of 
information  related  to  historic 
properties  significant  to  those  parties; 

(9)  A  review  and  reporting  system  for 
Section  106  compliance  that  is 
integrated  into  established  internal 
agency  environmental  audit  systems  to 
ensure  adequate  quality  control  and 
promote  procedural  efficiency; 

(10)  Provision  for  adequate  safeguards 
against  foreclosure  and  anticipatory 
demolition; 

(11)  Use  of  procedures  that  place  no 
greater  burden  of  consultation, 
coordination,  or  record  keeping  on  State 
Historic  Preservation  Officers,  Indian 
tribes,  and  .Native  Hawaiian 
organizations  and  interested  parties 
than  this  part; 

(12)  Mechanisms  to  ensure  that 
agency  staff,  cooperating  agencies  and 
organizations,  contractors,  applicants, 
permit  holders,  and  others  are  trained  in 
the  use  of  the  procedures;  and 

(13)  Provision  for  State  Historic 
Preservation  Officers.  Indian  Tribes,  and 
Native  Hawaiian  organizations,  and 
potentially  interested  parties  to  be 


notified  of  the  procedures  and  kept 
informed  about  their  implementation, 
(b)  Consistency  with  Section  3(c)  of 
Native  American  Graves  Protection  and 
Repatriation  Act.  The  Council 
membership  will  consider  agency 
procedures  for  compliance  with  Section 
106  to  also  meet  the  requirement  that 
they  provide  for  disposition  of  Native 
American  cultural  items  in  a  manner 
consistent  with  Section  3(c)  of  the 
Native  American  Graves  Protection  and 
Repatriation  Act  when  the  agency 
procedures  include  the  following 
provisions: 

(1)  A  policy  encouraging  coordination 
between  actions  taken  subject  to  Section 
106  and  the  Native  American  Graves 
Protection  and  Repatriation  Act 
compliance; 

(2)  Early  consultation  with 
appropriate  Indian  tribes  or  Native 
Hawaiian  organizations  when  planning 
undertakings  subject  to  Section  106  on 
Federal  or  tribal  lands,  which  may 
result  in  the  intentional  excavation  and 
removal  of  Native  American  cultural 
items  subject  to  the  Native  American 
Graves  Protection  and  Repatriation  Act; 

(3)  Mechanisms  to  obtain  and 
evidence  the  consent  of  the  appropriate 
Indian  tribe  or  Native  Hawaiian 
organization  to  the  intentional 
excavation  and  removal  of  such  items 
from  tribal  lands  when  proposed  as  part 
of  an  undertaking  or  as  a  mitigation 
measure  pursuant  to  Section  106;  and 

(4)  Mechanisms  to  ensure  appropriate 
disposition  of  any  such  items 
intentionally  excavated  and  removed 
from  Federal  or  tribal  lands  consistent 
with  the  ownership  and  right  of  control 
provisions  in  Sections  3(a)  and  3(b}  of 
the  Native  American  Graves  Protection 
and  Repatriation  Act. 

§800.5     Countetpart  procedures, 
programmatic  agreements  and  exempted 
categories. 

(a)  Counterpart  procedures.  An 
agency,  in  consultation  with  the 
Council,  may  develop  counterpart 
procedures  to  substitute  for  all  of 
Subpart  C  of  this  part.  To  qualify  as 
counterpart  procedures  the  Council 
must  determine  that  the  procedures  are 
consistent  with  the  Council's 
regulations  in  accordance  with  §  800.4 
and  approve  the  procedures  prior  to 
publication  in  the  Federal  Register. 
Counterpart  procedures  substitute  for 
the  Coimcil's  regulations  for  the 
purposes  of  the  agency's  compliance 
with  Section  106.  except  that  where  an 
Indian  tribe  has  entered  into  an 
agreement  wath  the  Council  pursuant  to 
§  800.17,  thd  agency  shall  follow  tribal 
historic  preservation  regulations  in  lieu 
of  the  agency's  procedures. 


(b)  Programmatic  Agreements.  At  the 
request  of  the  appropriate  Agency 
Official,  the  Council  and  the  Agency 
Official  may  negotiate  a  Programmatic 
Agreement  to  govern  the 
implementation  of  a  particular  program. 

(1)  The  negotiation  shall  involve  State 
Historic  Preservation  Officers.  Indian 
tribes  and  Native  Hawaiian 
organizations,  other  Federal  agencies, 
and  other  interested  parties  as 
appropriate. 

(2)  The  Agency  Official  shall  arrange 
for  public  notice  and  involvement 
appropriate  to  the  subject  matter  and  the 
scope  of  the  program.  Views  from  the 
public  will  be  invited  and  considered 
during  the  negotiation  of  the 
Programmatic  Agreement. 

(3)  A  Programmatic  Agreement  shall 
meet  the  requirements  for  consistency 
vrith  the  Council's  regulations  as  set 
forth  in  §  800.4.  The  Programmatic 
Agreement  shall  result  in  specific 
internal  agency  procedures  that  shall  be 
issued  in  accordance  with  the  agency's 
procedures  and  policies. 

(4)  Compliance  with  the  procedures 
established  by  an  approved 
Programmatic  Agreement  satisfies  the 
agency's  Section  106  responsibilities  for 
all  individual  undertakings  covered  by 
the  agreement  until  it  expires  or  is 
terminated. 

(5)  The  Agency  Official  shall  publish 
notice  of  an  approved  Programmatic 
Agreement  in  the  Federal  Register  and 
make  the  agency  procedures 
implementing  the  Programmatic 
Agreement  readily  available  to  the 
Council,  State  Historic  Preservation 
Officers,  and  the  public. 

(6)  If  the  Council  determines  that  the 
terms  of  a  Programmatic  Agreement  are 
not  carried  out.  or  if  such  an  agreement 
is  terminated,  the  Agency  Official  shall 
comply  with  Subpart  C  of  this  part  with 
regard  to  individual  undertakings 
covered  by  the  agreement. 

(c)  Exempted  categories — (1)  Criteria 
for  establishing.  When  an  agency  has  in 
place  a  preservation  program  meeting 
the  requirements  of  Section  110(a)  of  the 
Act.  or  when  an  agency  is  developing  a 
procedure  to  implement  Section  106  in 
accordance  with  this  subpart,  an  Agency 
Official  may  propose  a  category  of 
agency  undertakings  that  may  be 
exempted  from  review  under  the 
provisions  of  this  part,  if  the  category 
meets  all  of  the  following  criteria: 

(i)  The  action  would  otherwise  qualify 
as  an  undertaking  in  accordance  with 
§800.2(dd); 

(ii)  The  potential  effects  of  the 
undertakings  within  the  category  upon 
historic  prop)erties  are  foreseeable  and 
do  not  by  their  nature  have  the  potential 


to  result  in  changes  to  the  character  or 
use  of  historic  properties; 

(iii)  The  agency's  procedures  establish 
the  category  of  undertakings  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act.  if  applicable, 
consistent  with  the  provisions  of  40  CFR 
1508.4; 

(iv)  The  agency's  procedures  provide 
that  the  exempteid  category  will  not  be 
applicable  if  the  Agency  Official,  the 
SHPO.  the  Tribal  Preservation  Officer,  if 
participating,  or  the  Council  determines 
that  the  normally  exempted  excluded 
undertaking  may  have  an  adverse  effect. 

(2)  Council  review  of  proposed 
exempted  categories.  The  Council 
membership  shall  review  a  request  for 
an  exemption  that  is  supported  by 
documentation  demonstrating  that  the 
criteria  of  §  800.5(c)(1)  have  been  met. 
Unless  further  information  is  requested 
by  the  Council,  it  shall  approve  or  reject 
the  proposed  exemption  within  30  days 
of  its  submission.  If  the  Council  fails  to 
respond  within  30  days  of  a  request  for 
an  exemption  which  is  supported  by 
adequate  documentation,  then  the 
requested  exemption  becomes  effective. 

(3)  Effect.  Any  undertaking  that  falls 
within  the  exempted  category  approved 
by  the  Council  shall  require  no  further 
review  pursuant  to  this  part,  unless  the 
Agency  Official.  Council,  State  Historic 
Preservation  Officer,  or  Tribal 
Preservation  Officer,  if  participating, 
determines  that  there  are  circumstances 
under  which  the  normally  excluded 
undertaking  may  have  an  adverse  effect 
upon  historic  properties. 

§  800.6    Council  review  of  agency 
procedures. 

(a)  Initiation  of  review.  When 
requested  by  the  appropriate  officer  of  a 
Federal  agency  or  the  Secretary 
pursuant  to  Section  110(a)(2)(E)  of  the 
Act.  the  Council  shall  review  a 
procedure  for  consistency  with  the 
Council's  regulations.  An  agency 
request  shall  be  accompanied  by  the  full 
text  of  the  procedure  and  the 
information  necessary  to  evaluate  the 
programs  and  organizational  structure  of 
the  agency  as  they  are  affected  by  the 
procedure. 

(1)  The  Council  may  request 
additional  information  necessan*-  to 
complete  its  review  of  the  procedure. 
The  Council  may  also  undertake  review 
of  an  agency's  procedures  under  this 
section  upon  its  own  initiative.  The 
agency  shall  provide  such  procedures  to 
the  Council  when  requested. 

(2)  When  reviewing  a  procedure  to 
evaluate  consistency  with  the  Council's 
regulations,  the  Council  shall  also 
consult  with  the  Secretary,  and  may 
provide  the  agency  head  and  the 
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Secretary  with  its  views  oo  th« 
consistency  of  the  prucetiure  with  the 
dispositioD  requirements  offiection  3(c) 
of  the  Native  American  Graves 
Protection  and  Reputrialtoo  Act. 

(b)  Council  fuuiing  of  consjutency. 
The  Council  membership  shall  make  a 
finding  as  to  the  consistency  of  the 
procedure  with  the  Cotincil's 
regulations  based  on  the  criteria  set 
forth  in  §  8Ua4.  The  Council  shall 
provide  its  Ending  in  writing  to  the 
officer  of  the  a^ncy  who  made  the 
request  and  the  head  of  the  a>^ucy. 

(c)  Approvul  of  counterpart 
procedures.  U  the  Council  membership 
finds  the  procedure  consistent,  the 
agency  may  request  the  Council 
membership  to  approve  the  procedure 
as  a  counterpart  procedure  to  substitute 
for  the  provisions  of  Subpart  C  of  this 
part.  Counterpart  procedures  must  meet 
the  requirenvents  of  §§  800.4  and  80O.5. 

(d)  Council  finding  of  uiconsistency.  If 
tlie  Council  membership  finds  the 
procedure  incoosistent  with  the 
CouDcirs  regulations,  the  Council  shall 
notify  the  officer  of  the  agency  who 
made  the  request,  the  heed  of  the 
agency,  and  the  Secretary.  The  notice 
shall  identify  the  specific  pro\-isions 
that  are  mconsisteni  and  include  any 
reconunendations  that  the  Counrjl  may 
have  to  make  the  procedure  coasistent 
and  suitable  for  approval  as  a 
counterpart  procedure. 

(1)  hi  the  event  that  an  a^ncy 
procedure  is  found  to  be  inconsistent 
with  the  Council's  reguiatioiis.  the 
agency  shall  follow  the  provisions  of  the 
Council's  regulations  with  regard  to  the 
inconsistent  provisions. 

(2)  The  Council  membership's 
decision  as  to  the  consistency  of  an 
agency's  procedures  shall  be 
determinative,  in  accordance  with 
Section  211  of  the  Act 

Subpart  C— The  Section  106  Process 

§800.7    Initiation  of  the  section  106 
process. 

The  procudure  in  this  subpart  guides 
Agency  Offi(duls.  State  Historic 
Proservi'atioc  Officers,  and  the  Counul 
in  the  conduct  of  the  Section  106 
process.  AUeroative  methods  of  meeting 
Section  106  obligations  are  found  in 
Subpart  B  of  this  part.  "Federal 
Procedun,>3  to  hnpleiuent  Section  106. " 
and  Subpart  U  uf  this  pi^rt.  "Alternative 
Procedures."  These  uiclude  Counterpart 
Procedures.  Programmatic  Agreements, 
and  Exempted  Categories  (§800.5)  and 
Tribal  Pnigram  Alturuativ-es  (t)80ai7). 

(a)  Establiih  undertaking.  In 
accordance  with  the  definition  set  (orth 
in  §  80O.2(dd)  and  with  consideration 
for  any  categorical  uxclu:kiua& 


previously  established  pursuant  to 
§  800. 11.  the  Agency  Official  shall 
decide  whether  an  undertaking  exists 
for  the  purposes  of  Section  1 06.  If 
anyone  disagrees  with  the  Agtaicy 
Official's  decision  and  notifies  the 
Council,  the  Council  shall  review  the 
decision  in  accordance  with  §  800.12(a). 

(b)  Coordinate  vnth  other  re\iews  The 
Agency  Official  shall  establish  a 
schedule  for  carrying  out  the  steps  of 
the  Section  106  process  that  considers 
the  overall  planning  and  approval 
schedule  for  the  undertaking  and 
effective  coordination  with  reviews 
required  under  other  authorities 
including,  but  not  limited  to.  the 
National  Environmental  Policy  Act.  the 
Native  American  Craves  Protection  and 
Repatrialion  Act.  the  American  Indian 
Rehgious  Freedom  Act.  the 
Archeological  Resources  Protection  Act 
and  agency  specific  legislation,  such  as 
Section  4(f)  t^  the  Department  of 
Transportation  Act.  Further  information 
regarding  coordination  of  the  Section 
106  process  with  those  authorities  is 
found  in  Subpart  E  of  this  part. 

(c)  Plan  for  public  participation.  The 
Agency  Official  shall  commence 
planning  for  informing  and  involving 
the  public  in  the  conduct  of  the  specific 
steps  of  the  Section  106  process.  The 
Agency  Official  should  seek  to  identify 
parties  who  may  be  concerned  about  the 
effects  on  historic  properties,  and  to 
determine  the  issues  that  may  be 
involved  in  dealing  with  such 
properties.  The  Agency  Official  should 
consider  the  likely  complexity  of 
preservation  issues  and  the  possible 
extent  of  public  controversy,  the  nature 
of  the  potential  effects  of  the 
undertaking  upon  historic  properties, 
tlie  suitability  of  using  established 
public  inv()lvement  procedures  used  by 
the  agency  to  comply  with  the  National 
Environmental  Policy  Act  aiul  related 
authorities,  and  the  overall  planning 
and  approval  schedule  for  the 
undertaking.  Where  an  Agency  Official 
determines  that  it  is  appropriate,  or  the 
State  Historic  Preservation  Officer  or  the 
Council  so  request,  the  Agency  Official 
shall  establish  a  specific  plan  for  public 
involv«nent  and  make  it  avai  lable  to 
the  State  Historic  Preservation  Officer, 
the  C4iutu:il.  interested  parties,  and  the 
public  at  large.  The  Agency  Official 
must  recouiiider  the  needs  for  public 
participatiun  as  the  Section.  106  prtxsst* 
proceeds. 

(d)  Liitiate  consultation  wtth  the  .S<o/e 
Hiatohc  Presenation  Officer  The 
Agency  Official  shall  determine  the 
appropriate  State  liistoric  Preservation 
Officer  or  Officers  to  be  involved  in  the 
Section  106  process  and  procoed  to 


consult  in  accordance  with  §§  800.8- 
800.10. 

(1)  If  the  State  Historic  Preservation 
Officer  dechnes  in  writing  to  participate 
in  the  Section  106  process,  the  Agenc-j* 
Official  shall  consult  with  the  Council, 
without  the  State  Historic  Preservation 
Officer,  to  complete  the  Section  106 
process. 

(2)  If  the  5Uate  Historic  Preservation 
Officer  does  not  respond  within  30  days 
of  receipt  to  a  written  request  for 
participatiun  at  any  step  in  §  800.8,  the 
Agency  Official  may  assume  that  the 
State  Historic  Preservation  Officer 
concurs  in  the  Agency  Official's  finduig. 
The  Agency  Official  may  consult  with 
the  Council  to  complete  the  Section  106 
process,  in  ficu  of  further  efforts  to 
obtain  a  response  from  the  State  Historic 
Preservation  Officer. 

(3)  If  the  Slate  Historic  Preservation 
Officer  does  not  respond  within  30  days 
of  receipt  to  a  written  request  for 
participation  at  any  step  in  §§800.9  or 
800.10.  the  Agency  Official  may  not 
assume  such  action  to  indicate  the 
concurrence  of  the  State  Historic 
Preservation  Officer  with  the  Agency 
Officials  pogiliun.  The  Agency  Official 
may  consult  with  the  Council  to 
complete  the  Section  106  process,  in 
lieu  of  further  efforts  to  obtain  a 
response  from  the  State  Historic 
Preservation  Officer. 

(e)  Identify  Indian  tribes  and  Native 
Hawaiian  orgpnizations.  As  early  as 
possible  in  planning  the  undertaking, 
the  Agency  Official  shall  initiate 
consultation  with  any  Indian  tribe  or 
Native  Hawaiian  organization  that  the 
Agency  Official  has  reason  to  believe 
might  attach  rehgious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects,  or  cause  such 
contact  to  be  initiated  by  an  applicant 
for  Federal  assistance  or  permission. 
Such  consultation  should  be  designed  to 
identify  the  tribe's  or  organization's 
general  concerr'S  and  interKsts  re^rding 
hi.storic  properties,  and  to  seek  the 
tribe's  or  organi7.8tion's  assistance  in 
identifying  historic  |>ropertJes  and 
assessing  effects  on  such  properties. 
Consultation  should  be  carried  out  in  a 
manner  con.sistent  with  §  800.1(e)(5) 
and  continue  in  the  same  manner  when 
identifying  historic  properties,  assessing 
effct.fs,  and  resolving  advpr<?e  effects. 

§  300.8    ldeat;(lcatU>n  o(  historic  pr op«ft«es. 

(a)  Determine  scope  of  identification 
efforts.  At  the  earliest  feasible  stage  in 
planning  any  undertaking,  coordinated 
with  the  ftfeparatiun  of  any 
Envirunmenlal  A.ssessmeiil  or 
Environmental  Impact  Staleniect  under 
the  National  Environmental  Policy  Act. 
and  in  consultation  with  the  State 


Historic  Preservation  Officer,  the 
Agency  Official  shall: 

(1)  l5efine  the  area  of  potential  effects, 
using  the  definition  set  forth  in 
§800.2(0; 

(2)  Review  existing  information  on 
historic  properties  potentially  affected 
by  the  undertaking,  including  any  data 
concerning  the  likelihood  that 
unidentified  historic  properties  exist  in 
the  area  of  potential  effects;  and 

(3)  Seek  information  fi'om  local 
governments,  Indian  tribes.  Native 
Hawaiian  organizations,  traditional 
cultural  authorities,  other  organizations, 
and  interested  parties  likely  to  have 
knowledge  of,  or  concerns  with,  historic 
properties  in  the  area  and  should  seek 
to  identify  the  issues  that  may  be 
involved  in  dealing  with  historic 
properties  in  the  planning  process. 

(b)  Locate  historic  properties.  Based 
on  the  information  gathered  under 

§  800.8(a)  and  the  State  Historic 
Preservation  Officer's  opinion  on  further 
actions  to  identify  historic  properties 
that  may  be  affected,  the  Agency  Official 
shall  determine  the  need  for  further 
actions,  such  as  field  surveys,  modeling, 
informant  interviews  and  ethnographic 
studies,  to  identify  historic  properties. 
The  Agency  Official  shall  make  a 
reasonable  and  good  faith  effort  to 
identify  historic  properties  that  may  be 
affected  by  the  undertaking  and  gather 
sufficient  information  to  evaluate  the 
eligibility  of  these  properties  for  the 
National  Register.  Efforts  to  identify 
historic  properties  shall  follow 
applicable  standards  and  guidelines 
established  by  the  Secretary  and 
conform  to  the  agency's  program  to  meet 
the  requirements  of  Section  110(a)(2)  of 
the  Act. 

(c)  Evaluate  historic  significance. — (1) 
Apply  National  Register  Criteria.  In 
consultation  with  the  State  Historic 
Preservation  Officer  and  following  the 
Secretary's  Standards  and  Guidelines 
for  Evaluation,  the  Agency  Official  shall 
apply  the  National  Register  Criteria  to 
properties  that  may  be  affected  by  the 
undertaking  and  that  have  not  been 
previously  evaluated  for  National 
Register  eligibility.  The  passage  of  time, 
changing  perceptions  of  significance,  or 
incomplete  prior  evaluations  may 
require  reevaluation  of  properties 
previously  determined  eligible  or 
ineligible. 

(2)  Agree  that  a  property  is  eligible.  If 
the  Agency  Official  and  the  State 
Historic  Preservation  Officer  agree  that 
a  property  is  eligible  under  the  criteria, 
the  property  shall  be  considered  eligible 
for  the  National  Register  for  Section  106 
purposes. 

(3)  Agree  that  a  property  is  not 
eligible.  If  the  Agency  Official  and  the 


State  Historic  Preser\'ation  Officer  agree 
that  the  criteria  are  not  met,  the 
property  shall  be  considered  not  eligible 
for  the  National  Register  for  Section  106 
purposes,  subject  to  any  appeal  or 
petition  under  36  CFR  part  60. 

(4)  Resolve  questions  on  eligibility.  If 
the  Agency  Official  and  the  State 
Historic  Preservation  Officer  do  not 
agree,  or  if  the  Council  or  the  Secretary 
so  request,  the  Agency  Official  shall 
obtain  a  determination  of  eligibility 
from  the  Secretary  pursuant  to  the 
applicable  National  Park  Service 
regulations. 

(d)  Results  of  identification  and 
evaluation. — (1)  No  historic  properties 
found.  If  the  Agency  Official  determines 
in  accordance  with  §  800.8  (a)  through 
(c)  that  there  are  no  historic  properties 
vdthin  the  area  of  potential  effects,  the 
Agency  Official  shall  provide 
documentation  of  this  finding  as  set 
forth  in  §  800.14(a)  to  the  State  Historic 
Preservation  Officer.  The  Agency 
Official  shall  notify  known  interested 
parties  and  make  the  documentation 
available  for  public  inspection.  Unless 
the  Council  determines  otherwise  in 
accordance  with  §  800.12(a),  the  Agency 
Official  has  completed  the  Section  106 
process. 

(2)  Historic  properties  found.  If  there 
are  historic  properties  that  the 
undertaking  may  affect,  the  Agency 
Official  shall  notify  known  interested 
parties  and  assess  effects  in  accordance 
with  §800.9. 

(e)  Council  review  of  agency  findings. 
If  anyone  disagrees  with  the  Agency 
Official's  finding  regarding  the  presence 
of  historic  properties,  including  the 
determination  of  the  area  of  potential 
effects,  the  Agency  Official's  efforts  to 
locate  historic  properties,  or  the 
evaluation  of  historic  significance,  and 
notifies  the  Council,  the  Council  shall 
review  the  finding  in  accordance  with 

§  800.12(a).  The  Council  shall  refer 
questions  relating  to  National  Register 
eligibility  to  the  Secretary  for  resolution 
and  the  Agency  Official  shall  provide 
relevant  documentation  to  assist  the 
Secretary's  review. 

§  800.9    Assessment  of  effects. 

(a)  Apply  criteria  of  adverse  effect.  In 
consultation  with  the  State  Historic 
Preservation  Officer,  the  Agency  Official 
shall  apply  the  criteria  of  adverse  effect 
set  forth  at  §  800.9(a)(1)  to  historic 
properties  within  the  area  of  potential 
effects,  giving  consideration  to  the 
views  concerning  such  effects  provided 
by  interested  parties  and  the  public,  if 
any.  The  Agency  Official  shall  also 
consult  with  any  Indian  tribe  or  Native 
Hawaiian  organization  that  attaches 
rehgious  and  cultural  significance  to 


historic  properties  within  the  area  of 
potential  effects. 

(1)  Criteria  of  adverse  effect.  An 
undertaking  is  considered  to  have  an 
adverse  effect  when  it  may  alter 
characteristics  of  a  historic  property  that 
may  qualify  the  property  for  inclusion 
in  the  National  Register  in  a  manner  that 
may  diminish  the  integrity  of  the 
property's  location,  design,  setting, 
materials,  workmanship,  feeling,  or 
association.  Adverse  effects  may  be 
direct  or  indirect.  Direct  effects  are 
caused  by  the  undertaking  and  occur  at 
the  same  time  and  place.  Indirect  effects 
include  those  caused  by  the  undertaking 
that  are  later  in  time  or  farther  removed 
in  distance,  but  are  still  reasonably 
foreseeable.  For  the  purpose  of 
determining  adverse  effect,  alteration  to 
features  of  a  property's  location,  setting, 
or  use  may  be  relevant,  depending  on 
the  property's  significant  characteristics, 
and  should  be  considered. 

(2)  Examples  of  adverse  effects. 
Adverse  effects  on  historic  properties 
include,  but  are  not  Umited  to: 

(i)  Physical  destruction,  damage,  or 
alteration  of  all  or  part  of  the  property; 

(ii)  Isolation  of  the  property,  from  or 
alteration  of,  the  character  of  the 
property's  setting  when  that  character 
contributes  to  the  property's 
qualification  for  the  National  Register; 

(iii)  Introduction  of  visual,  audible,  or 
atmospheric  elements  that  are  out  of 
character  with  the  property  or  alter  its 
setting; 

(iv)  Neglect  of  a  property  which  may 
result  in  its  deterioration  or  destruction: 
and 

(v)  Transfer,  lease,  or  sale  of  property 
under  the  jurisdiction  or  control  of  a 
Federal  agency. 

(b)  Request  State  Historic  Preservation 
Officer  concurrence.  If  the  Agency 
Official  beheves  the  effect  will  not  be 
adverse  or  proposes  to  carry  out  the 
undertaking  in  accordance  with  a 
Conditional  No  Adverse  Effect 
Agreement  that  meets  the  requirements 
of  §  800.9(b)(2),  the  Agency  Official 
shall  submit  the  proposed  finding  or 
agreement  with  adequate 
documentation  to  the  State  Historic 
Preservation  Officer  for  review  and 
concurrence. 

(1 )  State  Historic  Preservation  Officer 
response  to  a  submitted  finding  of  no 
adverse  effect,  (i)  If  the  State  Historic 
Preservation  Officer  concurs  with  the 
Agency  Official's  finding,  the  Agency 
Official  may  proceed  and  shall  carry  out 
the  undertaking  in  accordance  with 
§  800.9(c)(1). 

(ii)  If  the  State  Historic  Preservation 
Officer  fails  to  respond  within  30  daxs 
of  receipt  of  the  finding,  the  Agency 
Official  may  proceed  and  shall  earn,'  out 
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the  iindertaluiig  ui  acujfdauck!  wuh 
§800  9(c)  . 

(iii)  If  the  Slate  Historic  Preservation 
OfHcer  obiKts  and  does  not  propose 
terms  for  a  Conditional  No  Adverse 
Effect  AgrMment.  or  the  Agency  Official 
does  not  agree  to  execute  such  an 
agreement,  thai)  the  effect  shall  be 
considered  adverse.  The  State  Historic 
Preservation  Officer  shall  specify  the  its 
reasons  for  objecting  to  a  finding  of  no 
adverse  effect. 

(2)  Condi  bona]  No  Adverse  Effect 
A^reem^nt.  If  the  Agency  Official 
proposes  to  carr>'  out  the  undertaking  in 
accordance  with  the  requirements  of 
paragraph  (b)(2).  or  the  State  Historic 
Preservation  Officer  otjjects  to  the 
Agency  Official's  finding  of  no  adverser 
effect  but  proposes  terms  for  such 
agreement,  the  Agency  Official  and  the 
.State  Historic  Preservation  Officer  may 
execute  a  Conditional  No  Adverse  bfft^t 
Agreement  that  meets  the  criteria  of 
§800.9(b)(2)(i). 

(i)  A  Conditional  No  Adverse  Lffe<i 
Agreement  may  be  executed  when- 

(A)  The  hi.$torir  property  is  of 
significance  only  for  its  potential 
contribution  to  archeological,  historical, 
or  architectural  research,  is  not  of  value 
for  other  public  uses  including  onsite 
interpretation  and  adaptive  use.  and 
when  its  significance  can  be 
substantially  preserved  through  the 
conduct  of  appropriate  research  or 
recordation,  provided  that  such  research 
or  recordation  is  conducted  in 
accordance  with  a  plan  that  meets 
applicable  professional  standards  and 
guidelines  and  has  been  reviewed  by  the 
State  Historic  f*reservation  Officer  prior 
to  implementation  of  the  plan;  or 

(B)  The  undertaking  is  limited  to 
rehabilitation  of  buildings  ajid 
structures  and  will  be  conducted  in  a 
manner  that  preserves  the  historical  and 
architectural  value  of  affected  historic 
property  in  accordance  with  plans  and 
specifications  that  conform  to  the 
Secretary's  "Standards  for 
RehabiUtation  and  Guidelines  fur 
Rehabilitating  Historic  Buildings"  and 
that  have  been  reviewed  by  the  State 
Historic  Preservation  Officer  prior  to 
implementation,  or 

(C)  The  undertaking  is  limited  to  the 
transfer,  lease,  or  sale  of  a  historic 
property,  and  adequate  restrictions  or 
conditions,  legally  enforceable  within 
the  State,  are  included  to  ensure 
preservation  of  the  property's  significant 
historic  features;  or 

(D)  The  Agency  Official  agrees  Jo 
modify  the  undertaking  in  such  a  wav 
as  to  avoid  any  adverse  effects;  or 

(E)  The  undertaking  meets  otlwr 
i:(]nditioas  specified  by  the  Council  in 


accordauce  with  a  iiutict;  that  is 
published  in  the  Federal  Register 

(iii  Where  the  potential  exists  for  the 
discovery  of  human  remains  or  cultural 
items,  as  defined  in  the  Native 
American  Graves  Protection  and 
Repatriation  Act.  during  the 
implementation  of  the  undertaking,  the 
Agency  Official  shall  consult  with 
Indian  tribes.  Native  Hawaiian 
organizations,  or  other  concerned 
descendant  individuals  and 
communities  in  developing  the 
Conditional  No  Adverse  Effect 
Agreement. 

(A)  If  it  is  known  that  human  remains 
or  cultural  items  as  defined  in  the 
Native  American  Graves  Protection  and 
Repatriation  Act  are  present,  a 
Conditional  No  Adverse  Effect 
Agreement  may  not  be  executed. 

(B)  If  it  is  not  known  that  human 
remains  or  cultural  items  as  defined  in 
the  Native  American  Craves  Protection 
and  Repatriation  Act  are  present,  then  a 
Conditional  No  Adverse  Effect 
Agreement  may  be  executed,  but  shall 
contain  adequate  provisions  for 
consultation  with  Indian  tribes.  Native 
Hawaiian  organizations,  or  other 
concerned  descendant  individuals  and 
communities  in  the  event  of  discovery. 

(iii)  The  Agency  Official  and  the  State 
Historic  Preservation  Officer  shall 
execute  a  Conditional  No  Adverse  tffect 
Agreement  that  specifies  the  conditions 
which  qualify  the  undertaking  for  such 
treatment.  The  Agency  Official  shall  file 
the  Conditional  No  Adverse  Effect 
Agreement  with  the  Council  prior  to 
approval  of  the  undertaking  and  carry 
out  the  undertaking  in  accordance  with 
the  agreement. 

(iv)  Unless  anyone  requests,  the 
Council  shall  not  review  individual 
Conditional  No  Adverse  Effect 
Agreements,  but  may  elect  to  review 
specific  ones  at  its  discretion  in 
accordance  with  §  800.12(e)(1)  . 

(v)  For  the  purposes  of  this  part,  the 
Conditional  No  Adverse  Effect 
Agreement  shall  be  considered  a 
Memorandum  of  Agreement  in 
accordance  with  §  800.10(d)  and  shall 
govern  the  undertaking  and  all  of  its 
parts  in  accordance  with  Section  110(1) 
of  the  Act.  Effects  covered  by  the 
Conditional  No  Adverse  Effect 
Agreement  shall  be  considered  not  to  be 
adverse  under  this  part. 

(c)  Results  of  assessment. — (1)  No 
adwrse  effect  found.  A  finding  of  no 
adverse  effect  in  which  the  State 
Historic  Preservation  Officer  has 
concurred,  failed  to  respond,  or  has 
executed  a  Cooditional  No  Adverse 
Effect  Agreement  in  accordance  with 
^  800.9(b)  shall  be  final,  unless  the 
Council  determines  otherwise  in 


accordance  with  §  800.12(a). 
Implementation  of  the  undertaking  in 
accordance  with  the  finding  as 
documented,  or  in  accordance  with  a 
Conditional  No  Adverse  Effect 
Agreement,  evidences  that  the  Agency 
official  has  complied  with  Section  106 
and  this  part.  The  Agency  Official  shall 
maintain  a  record  of  the  finding  or  the 
Condi tiocal  No  Adverse  Effect 
Agreement,  notify  all  known  interested 
parties,  and  make  the  record  available 
for  public  review  before  approving  the 
undertaking.  Failure  to  carry  out  the 
undertaking  in  accordance  with  a 
finding  of  no  adverse  effect  or  a 
Conditional  No  .Adverse  Effect 
Agreement  requires  the  Agency  Official 
to  reopen  the  Section  106  process. 

(2)  Adverse  effect  found.  If  an  adv€frse 
effect  is  found  in  accordance  with  this 
section,  the  Agency  Official  shall 
consult  further  to  resolve  the  adverse 
effect  pursuant  to  §800.10 

(d)  Council  rviieH-  of  findings-  If 
anyone  requests,  the  Council  shall 
renew  in  accordance  with  §800. 12(a)  a 
finding  made  by  an  Agency  Official 
under  §  800.9(a)  or  (b). 

§80Q.tO    Resolutioo  o*  a<Jver5«  ettects. 

(a)  Determine  method.  If  an  adverse 
effect  on  historic  properties  is  found, 
the  Agency  Official  shall  consult  further 
with  the  State  Historic  Preservation 
Officer  to  determine  the  appropriate 
method  for  resolving  the  adverse  effect 
of  the  undertaking. 

(1)  Resolution  with  the  Stale  Historic 
Preservation  Officer.  If  the  undertaking 
and  its  effects  on  historic  propertii;s  do 
not  involve  National  Historic 
Landmarks,  the  preser\-ation  issues  are 
not  complex,  and  there  is  no  public 
controversy  over  preservation  issues, 
the  Agency  Official  may  follow 
§800.10(c)(lJ. 

(2)  Resolution  with  the  State  Historic 
Preservation  Officer  and  the  Council.  If 
the  undertaking  and  its  effects  on 
historic  properties  involve  National 
Historic  Landmarks,  the  preservation 
issues  are  complex,  or  there  is  public 
controversy  over  preservation  Lssucs. 
the  Agency  Official  shall  follow 

§  800.10(c)(2). 

(b)  Initiate  negotiation.  The  Agency 
Official  shall  use  the  selected  method  to 
develop  and  evaluate  acceptable 
alternatives  or  modifications  to  the 
undertaking,  including  avoiding  and 
minimizing  adverse  effects  on  historic 
properties.  In  consultation  with  the 
State  Historic  Preservation  Officer,  the 
Agency  Official  shall  initiate  negotiation 
by  involving  interested  parties, 
providing  documentation,  and  involviug 
the  public. 


(1)  Involve  interested  parties.  The 
Agency  Official  shall  notify  interested 
parties  and  invite  them  to  participate  in 
the  negotiation  as  follows; 

(i)  An  Indian  tribe  or  Native  Hawaiian 
organization  that  attaches  religious  and 
cultural  significance  to  historic 
properties  within  the  area  of  potential 
effects  must  be  invited  to  particifiate  in 
any  negotiation. 

fii)  An  Indian  tribe  with  jurisdiction 
over  tribal  lands  affected  by  the 
undertaking  must  be  invited  to 
participate  in  any  negotiation. 

(iii)  The  Agency  Official  shall  notif>- 
the  following  interested  parties  who 
may  participate  in  the  negotiation  by 
notifying  the  Agency  Official; 

(A)  The  head  of  a  local  government 
when  the  undertaking  may  affect 
historic  properties  within  the  local 
government's  jurisdiction; 

(B)  Units  of  local  government  with  an 
interest  in  the  undertaking  and  its 
effects  on  historic  properties; 

(C)  AppUcants  for,  or  holders  of. 
grants,  permits,  or  licenses; 

(D)  Owners  of  affected  prof>erties. 
provided  that  participation  may  be 
limited  to  organizations  representing  tlie 
interests  of  affected  pro|>erty  owners  if 
the  Council  determines  it  is  necessary; 

(E)  Traditional  cultural  authorities 
and  traditional  communities  with  an 
interest  in  the  undertaking  and  its 
effects  on  historic  properties  of 
traditional  cultural  amd  religious 
importance;  and 

(F)  Other  interested  parties  as  jointly 
determined  appropriate  by  the  Agency 
Official,  the  State  Historic  I*reservation 
Officer,  and  the  Council,  if 
participating. 

(2)  Provide  documentation.  The 
Agency  Official  shall  provide  each  of 
the  parties  to  the  negotiation  with  the 
documentation  set  forth  in  §  800.14(c) 
and  such  other  documentation  as  mav 
be  developed  in  the  course  of 
negotiation  to  resolve  adverse  effects. 

(3)  Involve  the  public.  The  Agency 
Official  shall  provide  information  to  the 
public  and  an  adequate  opportunity  for 
members  of  the  public  to  express  their 
views  on  resolving  adverse  effects  of  the 
undertaking.  The  Agency  Official  shall 
use  appropriate  mechanisms  to  ensure 
that  the  full  range  of  the  public's  views 
is  represented  in  the  negotiation.  The 
Agency  Official,  the  State  Historic 
Preservation  Officer,  or  the  Council  may 
meet  with  members  of  the  pubUc  or 
conduct  a  public  information  meeting 
for  this  purpose. 

(c)  Resolve  adverse  effects. — (1) 
Resolution  with  the  State  Historic 
Preservation  Officer,  (i)  When  the 
Agency  Official  determines  that  the 
nature  of  the  undertaking  and  its  effects 


do  not  warrant  Council  participation  in 
the  consultation  in  accordance  with 
§  800.10(a)(2).  the  Agency  Official  shall 
notify  the  Council  by  providing  the 
documentation  set  forth  in  §  800.14(c) 

(ii)  The  Council  shall  notify  the 
Agency  Official  of  its  intention  to 
participate  in  the  negotiation  within  30 
days  of  receiving  the  notice.  If  the 
Council  elects  to  participate,  the  Agency 
Official  shall  proceed  in  accordance 
with  §  800.10(c)(2).  Failure  of  the 
Council  to  notify  the  Agency  Official 
within  the  30  day  time  period  shall  not 
preclude  the  Council  joining  the 
negotiation  process  at  any  later  point. 

(iii)  If  the  Council  does  not  elect  to 
participate,  the  Agency  Official  shall 
negotiate  with  the  State  Historic 
Preservation  Officer  and  interested 
parties  to  seek  ways  to  avoid  or  reduce 
the  adverse  effects  by  negotiating 
acceptable  alternatives  or  modifications 
to  the  undertaking  as  proposed. 

(iv)  If  the  Agency  Official  and  the 
State  Historic  Preservation  Officer  agree 
on  how  the  adverse  effects  will  be 
resolved,  they  shall  execute  a 
Memorandum  of  Agreement.  The 
Agency  Official  shall  submit  the 
Memorandum  of  Agreement  to  the 
Council  with  the  documentation  set 
forth  in  §  800.14(d)  for  review. 

(v)  The  Council  shall  have  30  days 
from  the  receipt  of  an  adequately 
documented  Memorandum  of 
Agreement  to  review  it.  Unless  the 
Council  objects  to  the  Memorandum  of 
Agreement  before  this  review  period 
ends,  the  Memorandum  of  Agreement 
shall  become  final.  The  Council  may 
object  when  it  determines  that  further 
negotiation  is  necessary  in  accordance 
with  §  800.10(c)(2)  because  the  Agency 
Official  failed  to  notify  the  Council 
pursuant  to  §800.10(c)(l)(i);  interested 
parties  were  not  adequately  involved; 
the  Memorandum  of  Agreement 
contains  serious  technical  or  substantive 
flaws;  or  public  controversy  exists. 

(vi)  If  the  Agency  Official  and  the 
Slate  Historic  Preservation  Officer  are 
unable  to  agree  on  the  terms  of  a 
Memorandum  of  Agreement,  the  Agency 
Official  or  the  State  Historic 
Preservation  Officer  shall  request  the 
Council  to  join  the  consultation. 
Consultation  shall  proceed  in 
accordance  with  §800. 10(c)(2). 

(2)  Resolution  with  Council 
participation,  (i)  When  the  Agency 
Official  determines  that  Council 
involvement  is  warranted  in  accordance 
with  §  800.10(a)(2).  when  the  Council 
notifies  the  Agency  Official  in 
accordance  with  §800.10{c)(l)(ii),  or 
when  the  Agency  Official,  the  State 
Historic  Preservation  Officer,  or  the 
Council  so  requests,  the  Agency  Official 


shall  consult  with  the  State  Historic 
Preservation  Officer  and  the  Council  to 
avoid  or  reduce  the  advers.-  effects  by 
negotiating  acceptable  alternatives  or 
modifications  to  the  undertaking  jis 
proposed.  The  Agency  Official  shall 
invite  interested  pmrties  to  participate  in 
the  negotiation  in  accordance  with 
§800  10(b)(1).  If  the  Agency  Official,  the 
State  Historic  Preservation  Officer,  and 
the  Council  agree  on  how  the  adverse 
effects  will  be  resolved,  they  shall 
execute  a  Memorandum  of  Agreement. 

(ii)  When  negotiation  is  being 
conducted  in  accordance  with 
§  800.10(c)(1),  the  Agency  Offici-sl.  the 
State  Historic  Preservation  Officer,  or 
any  interested  party  may  request  the 
Council  to  participate.  The  Council 
shall  determine  if  it  will  participate  and 
notify  the  requestor  of  its  decision 
within  30  days  of  the  request.  The 
Council  may  participjate  at  any  j)oint  in 
the  Section  106  process  without  such  a 
request.  If  the  Council  decides  to 
participate,  negotiation  shall  be 
conducted  in  accordance  with 
§  800.10(c)(2). 

(d)  Memorandum  of  Agreement — (1) 
Signatories.  The  signatories  have  the 
sole  authority  to  execute,  amend,  or 
terminate  the  agreement.  The  Agency 
Official  and  the  State  Historic 
Preservation  Officer  are  the  signatories 
to  a  Memorandum  of  Agreement 
executed  pursuant  to  §800. 10(c)(1).  The 
Agency  Official,  the  State  Historic 
Preser\'ation  Officer,  and  the  Council 
are  the  signatories  to  a  Memorandum  of 
Agreement  executed  pursuant  to 
§  800.10(c)(2).  When  an  Indian  tribe  or 
Native  Hawaiian  organization  has 
participated  in  the  negotiation,  the 
Agency  Official  shall  invite  the 
governing  body  of  the  Indian  tribe  or  the 
Native  Hawaiian  organization  to  concur 
in  any  Memorandum  of  Agreement. 
Other  interested  parties  may  be  invited 
by  the  signatories  to  concur  in  the 
agreement,  but  their  concurrence  is  not 
necessary  for  the  Memorandum  of 
Agreement  to  take  effect.  When 
exercising  its  authorities  under 
§800.10(c)(1)(v).  the  Council  will 
consider  any  objection  to  execution  of 
such  an  agreement  raised  by  an  Indian 
tribe.  Native  Hawaiian  organization,  or 
other  interested  piarty. 

(2)  t^se  of  a  Memorandum  of 
Agreement  for  special  situations,  (i)  .A 
Memorandum  of  Agreement  may  govern 
more  than  one  individual  undertaking, 
a  large  or  complex  project,  or  certain 
situations  that  do  not  fall  within  the 
normal  process  of  individual  project 
review.  These  include  situations: 

(A)  When  effects  on  historic 
properties  are  similar  and  rep)etitive  or 
are  multi-State  or  regional  in  scop>c: 
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(B)  When  effects  on  historic 
properties  cannot  be  fully  determined 
prior  to  approval; 

(C)  When  non-Federal  parties  are 
delegated  major  decisionmaking 
responsibilities;  oi 

(b)  Where  routine  management 
activities  are  undertaken  at  Federal 
installations,  facilities,  or  other  land- 
management  units. 

(ii)  Such  a  Memorandum  of 
Agreement  shall  be  developed  in  the 
same  manner  as  other  Memoranda  of 
Agreement  under  §800.10.  except  that  if 
negotiation  pertains  to  a  large  project 
involving  several  undertakings  and  the 
parties  fail  to  reach  agreement,  then  the 
Agency  Official  shall  Comply  with 
§§800.8-800. 10  for  each  individual 
undertaking. 

(3)  Duration  and  reports  on 
implementation.  Any  Memorandum  of 
Agreement  completed  in  accordance 
with  this  part  shall  include  a  provision 
for  monitoring  of,  and  reporiing  on,  the 
implementation  of  the  terms  of  the 
agreement.  Reports  shall  be  provided  to 
the  State  Historic  Preservation  Officer    . 
and  the  Council,  and  be  made  available 
to  other  interested  parties  and  for  public 
inspection.  A  Memorandum  of 
Agreement  shall  also  include  provisions 
for  termination  or  reconsideration  of 
terms  if  the  undertaking  has  not  been 
implemented  within  a  specified  period 
of  time. 

(4)  Effect.  A  Memorandum  of 
Agreement  that  has  been  executed 
pursuant  to  this  part  evidences  the 
Agency  Official's  compliance  with 
Section  106  and  this  part  and  shall 
govern  the  undertaking  and  all  of  its 
parts,  in  accordance  with  Section  110(1) 
of  the  Act.  The  Agency  Official  must 
conform  to  and  carry  out  the  terms  of 
the  Memorandum  of  Agreement  to 
satisfy  the  requirements  of  Section  106 
and  this  part. 

(5)  Amendments.  The  Agency 
Official,  the  State  Historic  Preservation 
Officer,  and  the  Council  may  agree  to 
amend  a  Memorandum  of  Agreement 
executed  in  accordance  with 

§  800.10(c)(2)  and  to  execute  an 
amended  Memorandum  of  Agreement. 
The  Agency  Official  and  the  State 
Historic  Preservation  Officer  may  agree 
to  amend  a  Memorandum  of  Agreement 
executed  in  accordance  with 
§  B00.10(c)(l)  and  execute  an  amended 
Memorandum  of  Agreement,  which 
shall  be  filed  with  the  Council  and  take 
effect  unless  the  Council  objects  within 
30  days  of  receipt.  Failure  to  agree  on 
amendments  leaves  the  existing 
Memorandum  of  Agreement  in  effect, 
provided  that  the  Council  may 
terminate  any  Memorandum  of 
Agreement  and  comment  tu  the  head  of 


the  agency  on  the  undertaking  in 
accordance  with  §  800.1 1(b). 

(6)  Termination.  If  one  of  the 
signatories  determines  that  the  terms  of 
a  Memorandum  of  Agreement  carmot  be 
carried  out,  the  Agency  Official,  the 
State  Historic  Preservation  Officer  and 
the  Council,  where  appropriate,  shall 
consult  to  seek  amendment  of  the 
agreement  in  accordance  with 
§  800. 10(c)(5).  If  the  Memorandum  of 
Agreement  is  not  amended,  any  of  the 
signatories  may  terminate  the 
agreement.  In  that  event,  the  Agency 
Official  shall  seek  the  comments  of  the 
Council  in  accordance  with  §800  11(b). 

§  800.1 1     Failure  to  resolve  adverse  ettects. 

(a)  Termination  of  negotiation — (1) 
Finding  negotiation  unproductive.  After 
participating  in  consultation  to  avoid  or 
minimize  the  adverse  effects  by 
negotiating  acceptable  alternatives  or 
modifications  to  the  undertaking  as 
proposed,  the  Agency  Official,  the  State 
Historic  Preservation  Officer,  or  the 
Council  may  determine  that  further 
negotiation  will  not  be  productive  and 
terminate  negotiation.  If  negotiation  is 
terminated,  the  head  of  the  agency  or  an 
Assistant  Secretary  or  an  officer  having 
major  department-wide  or  agency-wide 
responsibilities  shall  then  request  the 
Council's  comments. 

(2)  Documentation  requirements.  The 
official  requesting  Council  comment 
shall  submit  the  documentation  set  forth 
in  §  800.14(e)  with  the  request  for 
Council  comments  and  notify  other 
participants  in  the  consultation  of  the 
request. 

fb)  Comments  by  the  Council — (1) 
Preparation.  The  Council  shall  prepare 
its  comments  with  an  adequate 
opportunity  for  the  Agency  Official,  the 
State  Historic  Preservation  Officer, 
interested  parties,  and  the  public  to 
provide  their  views  on  the  adverse 
effects  of  the  undertaking  and  offer  any 
alternatives  or  modifications  to  resolve 
those  effects.  The  Agency  Official  shall 
make  a  good  faith  effort  to  provide 
additional  information  available 
concerning  the  undertaking,  its  effects, 
and  possible  alternatives  or 
modifications,  and  shall  assist  the 
Council  in  arranging  an  onsite 
inspection  and  an  opportunity  for 
public  participation  when  requested  by 
the  Council.  The  Agency  Official  shall 
assist  the  Council  to  ensure  that  any 
Indian  tribe  or  Native  Hawaiian 
organization  is  afforded  a  reasonable 
opportunity  to  make  its  views  known 
during  the  formulation  of  Council 
comments. 

(2)  Timing.  The  Council  shall  transmit 
its  comments  within  45  days  of  receipt 
of  a  properly  docimiented  request  from 


the  head  of  the  agency,  unless  otherwise 
agreed  to  by  the  Agency  Official. 

(3)  Transmittal.  The  Council  shall 
provide  its  comments  to  the  head  of  the 
agency  requesting  comment  with  copies 
to  the  State  Historic  Preservation 
Officer,  interested  parties,  and  others  as 
appropriate. 

(4)  Response  to  Council  comment. 
When  the  Council  has  commented 
pursuant  to  this  paragraph  (b),  the  head 
of  the  agency  shall  consider  the 
Council's  comments  in  reaching  a  final 
decision  on  the  proposed  undertaking. 
The  head  of  the  agency  may  not  delegate 
his  or  her  responsibilities  pursuant  to 
this  paragraph.  The  head  of  the  agency 
shall  document  any  decision  made 
pursuant  to  Section  106  by: 

(i)  Preparing  a  record  oi  the  decision 
and  the  rationale  for  the  decision  made 
by  the  head  of  the  agency,  evidencing 
the  consideration  given  to  the  Council's 
comments; 

(ii)  Providing  that  record  to  the 
Council  prior  to  the  approval  of  the 
undertaking; 

(iii)  Noticing  known  interested 
parties  of  the  decision; 

(iv)  Providing  a  copy  of  the  record  of 
decision  to  all  interested  parties  who 
participated  in  the  negotiation  process; 
and 

(v)  Notifying  the  public  and  making 
the  record  available  for  public 
inspection. 

§800.12    Monitoring  and  compliance. 

(a)  Review  of  Agency  Official 
findings — (1)  Timeliness.  The  Council 
shall  consider  a  request  for  review  of  an 
Agency  Official's  finding  under  this  part 
at  any  time,  regardless  of  the  status  of 
the  undertaking  in  the  planning  and 
approval  process.  The  Council  may 
determine  that  a  request  for  review  is 
not  timely  and  decline  to  consider  the 
substance  of  the  request.  The  Council 
shall  deem  a  request  for  review  timely 
if  it  determines  that  an  opportunity 
exists  to  influence  the  effects  of  an 
undertaking  on  historic  properties, 
provided  that  such  a  determination 
shall  not  preclude  the  Council  from 
subsequently  determining  that  an 
agency  has  foreclosed  the  Council's 
opportunity  to  comment  pursuant  to 
§  800.12(b). 

(2)  Council  review.  The  Council  shall 
review  the  substance  of  a  request  for 
review  and  provide  its  conclusions  to 
the  Agency  Official,  the  State  Historic 
Preservation  Officer,  and  the  requesting 
party  within  30  days.  The  Council  shall 
reach  a  determination  on  the  finding 
that  is  presented  for  review  and  may 
also  advise  the  Agency  Official  of 
appropriate  steps  to  take  in  light  of  the 
Council's  determination. 


(3)  Agency  Official  responsibilities. 
The  Agency  Official  shall  take  all 
measures  to  avoid  adverse  effects  to 
historic  properties  while  the  Council  is 
reviewing  the  finding.  The  Agency 
Official  is  not  required  to  delay 
approval  of  the  undertaking  prior  to  a 
request  for  review  being  filed  or  during 
the  Council's  review  of  such  request, 
but  should  recognize  that  a  Council 
determination  may  require  the  Agency 
Official  to  reconsider  actions  previously 
taken  in  the  Section  106  process.  In 
response  to  the  Council's  determination, 
the  Agency  Official  shall  take  the 
appropriate  steps  specified  in  this  part. 

(4)  Council  initiation  of  review.  The 
Council  may  review  any  Agency  Official 
finding  made  under  this  part  on  its  own 
initiative.  Such  review  shall  proceed  as 
though  a  request  to  the  Council  has  been 
made. 

(5)  Effect  of  the  Council's 
determination.  In  accordance  with 
Section  211  of  the  Act,  the  Council's 
determination  on  the  finding  shall  be 
conclusive  for  the  purposes  of  Section 
106  and  this  part. 

(b)  Foreclosure  of  the  Council's 
opportunity  to  comment. — (1)  Notice  to 
Agency  Official.  The  Council 
rnemb»ship  may  inform  the  head  of  an 
agency  that  an  Agency  Official  has  taken 
an  action  that  has  precluded  the  Agency 
Official  fi-om  completing  the 
requirements  of  Section  106  in 
accordance  with  this  part  and  thereby 
foreclosed  the  Council's  opportunity  to 
comment.  The  Coimcil  shall  notify  the 
Agency  Official  that  it  is  considering  a 
finding  of  foreclosure  and  afford  the 
Agency  Official  30  days  to  provide 
information  for  the  Council's 
consideration  as  to  whether  the  agency 
has  foreclosed  the  Council's  opportunity 
to  comment. 

(2)  Consideration  of  foreclosure.  After 
providing  notice  to  the  Agency  Official, 
the  Council  membership  &hall  make  a 
final  determination  as  to  foreclosure.  If 
the  Council  membership  determines 
that  the  Agency  Official  has  foreclosed 
the  Council's  opportunity  to  comment, 
the  Council  shall  transmit  its 
determination  to  the  head  of  the  agency 
as  a  Notice  of  Violation. 

(c)  Anticipatory  demolition.  Section 
110(k)  of  the  Act  specifies  that  an 
agency  shall  not  grant  a  loan,  loan 
guarantee,  permit,  license,  or  other 
assistance  to  an  applicant  who,  with 
intent  to  avoid  the  requirements  of 
Section  106.  has  intentionally 
significantly  adversely  affected  a 
historic  property  to  which  the  grant 
would  relate,  or  to  an  applicant  who 
allowed  such  significant  adverse  effect 
to  occur  and  had  the  legal  power  to 
prevent  its  occurrence.  If,  after 


consultation  with  the  Council,  the 
agency  determines  that  circumstances 
justify  granting  such  assistance,  despite 
the  adverse  effect  created  or  permitted 
by  the  applicant,  the  agency  may  allow 
the  grant. 

(1 1  Information  for  the  Council.  If  the 
Council  is  apprised  of  or  has  reason  to 
believe  that  anticipatory  demolition  has 
occurred,  it  shall  request  information 
from  the  Agency  Official  regarding  the 
applicant's  action,  including,  btrt  not 
limited  to: 

(i)  The  actual  effect  on  historic 
properties,  evaluated  in  the  context  of 
the  Criteria  of  Adverse  Effect  set  forth  in 
§  800.9(a)(1): 

(ii)  Any  actions,  if  any,  taken  by  the 
Agency  Official  with  respect  to  the 
applicant,  the  undertaking,  or  the 
historic  prof>erties; 

(iii)  Any  notification  given  to  the 
applicant  regarding  the  Section  106 
process  and  any  other  information 
relating  to  the  applicant's  knowledge  of 
the  requirements  of  Section  106  and  this 
part; 

(iv)  The  degree  of  control  of  the 
applicant  over  the  action  causing 
adverse  effects; 

(v)  Any  other  information  bearing  on 
the  applicant's  intent  regarding  the 
action  causing  the  adverse  effects;  and 

(vi)  Any  comments  provided  by  the 
State  Historic  Preservation  Officer  and 
any  interested  parties. 

(2)  Council  views  on  anticipatory 
demolition.  Based  on  the  information 
provided  by  the  Agency  Official  and  any 
other  information  provided  to  the 
Council,  the  Council  shall  advise  the 
Agency  Official  of  its  views  regarding 
whether  the  applicant  has  engaged  in 
anticipatory  demolition. 

(3)  Agency  determination.  The 
Agency  Official  ^all  consider  the  views 
of  the  Council  in  reaching  its 
determination  regarding  anticipatory 
deniolition.  The  Agency  Official  may 
independently  determine  that 
anticipatory  demolition  has  occiirred, 
without  seeking  the  views  of  the 
Council. 

(4)  Denial  of  assistance.  If  the  Agency 
Official  determines  that  anticipatory 
demolition  has  occurred,  the  Agency 
Official  shall  not  grant  a  loan,  loan 
guarantee,  jjermit,  license,  or  other 
assistance  to  the  appHcant,  unless  after 
consultation  with  the  Council,  the 
Agency  Official  determines  that 
circumstances  justify  granting  such 
assistance  despite  the  adverse  effect 
created  or  permitted  by  the  applicant.  In 
that  case,  the  Agency  Official  may  grant 
the  assistance. 

(5)  Consideration  of  circumstances 
justifying  granting  assistance.  When 
consulting  with  the  Council  regarding 


circumstances  that  would  justify 
granting  the  assistance,  the  Agency 
Official  ^all  provide  the  Cotincil  with: 

(i)  The  basis  for  its  determination  that 
anticipatory  demolition  had  occurred; 

(ii)  The  Agency  Official's  assessment 
of  the  severity  of  the  damage  to  historic 
properties,  the  significance  of  the 
historic  properties,  the  opportunities  for 
mitigation,  and  the  availabiUty  of  other 
remedial  actions; 

(iii)  Any  infonnatioa  regarding 
mitigating  circumstances  or  other 
justification  for  granting  the  assistance; 
and 

(iv)  Any  views  or  information 
provided  to  the  Agency  Official  by  the 
applicant. 

(6)  Agency  determination  regarding 
justifying  circumstances.  The  Council 
shall  provide  the  Agency  Official  with 
its  written  views  regarding  justifying 
circumstances.  If,  after  consulting  with 
the  Council,  the  Agency  Official 
determines  that  circumstances  justify 
granting  the  assistance,  despite  the 
adverse  effect,  the  Agency  Official  shaJI 
notify  the  Council,  the  State  Historic 
Preservation  Officer  and  interested 
parties  of  its  decision  and  provide 
documentation  on  the  basis  of  its 
finding. 

(7)  Rexiew  of  undertaking.  If  the 
Agency  Official  decides  to  grant  the 
assistance,  the  Agency  Official  shall 
complete  the  Section  106  process  for  the 
undertaking  in  accordance  with  §§800.7 
through  800.11. 

(d)  Notice  of  Violation. — (1 )  Basis  for 
notice.  If  the  Council  membership 
determines  that  the  actions  of  an 
Agency  Official  constitute  a  violation  of 
Section  106  of  the  Act  or  this  part,  the 
Council  may  issue  a  Notice  of  Violation 
to  the  Agency  Official  and  the  head  of 
the  agency  advising  that  the  agency  has 
failed  to  meet  the  requirements  of 
Federal  Law.  The  Council  membership 
may  determine  that  a  violation  of 
Section  106  has  occurred  under  the 
following  circumstances: 

(i)  An  Agency  Official  has  proceeded 
vnth  the  plaiming  and  approval  of  an 
undertaking  without  adequate 
comphance  with  Section  106  of  the  Act 
and  this  part; 

(ii)  An  Agency  Official  or  an  applicant 
has  failed  to  carry  out  the  terms  of  a  no 
adverse  effect  determination,  a 
Conditional  No  Ad\Trse  Effect 
Agreement,  a  Memorandum  of 
Agreement,  a  Programmatic  Agreement, 
or  a  counterpart  regulation,  or  failed  to 
comply  H-ith  a  process  or  requirement 
originating  under  such  document; 

(iii)  An  Agency  Official  has  taken  or 
sanctioned  an  action  that  has  resulted  in 
adverse  effects  to  a  historic  pwoperty, 
including  demolition  by  neglect,  prior 
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to  completion  of  the  Section  106 
process:  or 

(iv)  An  Agency  Official  has  foreclosed 
the  Council's  opportunity  to  comment. 

(2)  Procedure.  The  Council  shall  issue 
a  preliminary  Notice  of  Violation  to  an 
Agency  Official  when  it  believes  that  a 
violation  of  Section  106  or  this  part  has 
occurred  or  is  about  to  occur.  The 
preliminary  Notice  of  Violation  shall 
apprise  the  Agency  Official  of  the  basis 
for  the  Council's  action  and  request  the 
views  of  the  Agency  Official  on  the 
issue.  The  Council  membership  may.  at 
its  discretion,  decide  to  issue  a  final 
Notice  of  Violation  to  the  Agency 
Official.  The  final  Notice  of  Violation 
shall  indicate  the  specific  reasons  for 
the  Council  membership's  finding  and 
shall  also  be  provided  to  the  head  of  the 
agency. 

(3)  Effect.  A  Notice  of  Violation  issued 
by  the  Council  constitutes  the  opinion 
of  the  Council  membership  that  an 
Agency  Official  has  acted  in  violation  of 
Section  106  of  the  Act  and  this  part. 

(e)  Reporting.— {\)  Reports  of  agency 
performance.  The  Council  may  review 
the  performance  of  agencies  and  other 
parties  under  this  part  and  report  its 
findings  to  the  agency  Federal 
Preservation  Officer,  the  head  of  the 
agency,  the  Office  of  Management  and 
Budget,  the  Department  of  Justice,  and 
the  Congress,  as  it  deems  appropriate. 

(2)  Remedial  actions.  When  the 
Council  determines  that  an  agency  has 
failed  to  meet  its  Section  106  obligations 
in  a  manner  consistent  with  this  part, 
the  Council  may  notify  the  appropriate 
Agency  Official  that  the  Council  will 
participate  in  specific  steps  of  the 
Section  106  process  for  review  of  the 
agency's  undertakings. 

§800.13    Special  requirements  for 
protecting  National  Historic  Landmarks. 

Section  1 10(f]  of  the  Act  requires  that 
the  Agency  Official,  to  the  maximum 
extent  possible,  undertake  such 
planning  and  actions  as  may  be 
necessary  to  minimize  harm  to  any 
National  Historic  Landmark  that  may  be 
directly  and  adversely  affected  by  an 
undertaking.  When  commenting  on 
such  undertakings,  the  Council  shall  use 
the  process  set  forth  in  §§  800.7  through 
800.11  and  give  special  consideration  to 
protecting  National  Historic  Landmarks 
as  follows: 

(a)  Resolution  of  adverse  effects.  Any 
negotiation  to  resolve  adverse  effects 
conducted  under  §800.10  shall  include 
the  Council; 

(b)  Involvement  of  the  Secretary.  The 
Council  shall  notify  the  Secretary  of 
negotiations  involving  National  Historic 
Landmarks  and  may  requrst  a  report 


from  the  Secretary  under  Section  213  of 
the  Act  to  assist  in  the  negotiation;  and 

(c)  Report  of  outcome.  The  Council 
shall  report  the  outcome  of  the  Section 
106  process,  including  its  comments  or 
any  Memoranda  of  Agreement,  to  the 
President,  the  Congress,  the  Secretary, 
and  the  head  of  the  agency  responsible 
for  the  undertaking. 

§800.14     Documentation  requirements. 

(a)  Finding  of  no  historic  properties. 
The  required  documentation  is: 

(1)  A  description  of  the  undertaking, 
including  photographs,  maps,  and 
drawings,  as  necessary; 

(2)  A  description  of  the  undertaking's 
area  of  potential  effects; 

(3)  A  description  of  the  efforts  used  to 
identify  historic  properties;  and 

(4)  The  basis  for  determining  that  no 
historic  properties  are  present. 

(b)  Finding  of  no  adverse  effect.  The 
purpose  of  this  documentation  is  to 
provide  sufficient  information  to 
explain  how  the  Agency  Official 
reached  the  finding  of  no  adverse  effect, 
along  with  the  basis  for  any  Conditional 
No  Adverse  Effect  Agreement.  The 
required  documentation  is: 

(1)  A  description  of  the  undertaking 
and  its  area  of  potential  effects, 
including  photographs,  maps,  and 
drawings,  as  necessary; 

(2)  A  description  of  historic  properties 
that  may  be  affected  by  the  undertaking; 

(3)  A  description  of  the  efforts  used  to 
identify  historic  properties; 

(4)  A  statement  of  how  and  why  the 
Criteria  of  Adverse  Effect  were  found 
inapplicable;  and 

(5)  The  views  of  affected  local 
governments,  Indian  tribes.  Native 
Hawaiian  organizations.  Federal 
agencies,  and  the  public,  if  any  were 
provided,  as  well  as  a  description  of  the 
means  employed  to  solicit  those  views. 

(c)  Finding  of  adverse  effect  and 
notification  to  the  Council  of  resolution 
with  the  State  Historic  Preservation 
Officer  The  required  documentation  is: 

(1)  A  description  of  the  undertaking 
and  its  area  of  potential  effects, 
including  photographs,  maps,  and 
drawings,  as  necessary; 

(2)  A  description  of  the  affected 
historic  properties,  with  information  on 
the  significant  characteristics  of  each 
property; 

(3)  A  description  of  the  efforts  to 
identify  historic  properties; 

(4)  A  description  of  the  undertaking's 
effects  on  historic  properties;  and 

(5)  A  description  of  anticipated  public 
interest  and  measures  to  ensure  public 
involvement. 

(d)  Memorandum  of  Agreement. 
When  a  memorandum  is  submitted  to 
the  Council  for  review  in  accordance 


with  §  800.10(c)(l)(iii).  the 
documentation,  in  addition  to  that 
specified  in  §  800.14(c),  shall  also 
include  a  description  and  evaluation  of 
any  proposed  mitigation  measures  or 
alternatives  that  were  considered  to 
avoid  or  minimize  the  undertaking's 
effects  and  a  summary  of  the  views  of 
any  interested  parties  and  the  public. 

(e)  Requests  for  comment  when 
negotiation  is  terminated.  The  purpose 
of  this  documentation  is  to  provide  the 
Council  with  sufficient  information  to 
make  an  independent  review  of  the 
undertaking's  effects  on  historic 
properties  as  the  basis  for  informed  and 
meaningful  comments  to  the  Agency 
Official.  The  required  documentation  is: 

(1)  A  description  of  the  undertaking, 
with  photographs,  maps,  and  drawings, 
as  necessary; 

(2)  A  description  of  the  efforts  to 
identify  historic  properties; 

(3)  A  description  of  the  affected 
historic  properties,  with  information  on 
the  significant  characteristics  of  each 
property; 

(4)  A  description  of  the  effects  of  the 
undertaking  on  historic  properties  and 
the  basis  for  the  determinations; 

(5)  A  description  and  evaluation  of 
any  alternatives  or  mitigation  measures 
that  the  Agency  Official  proposes  to 
resolve  the  undertaking's  adverse 
effects; 

(6)  A  description  of  any  alternatives 
or  mitigation  measures  that  were 
considered  but  not  chosen,  and  the 
reasons  for  their  rejection; 

(7)  Documentation  of  consultation 
with  the  State  Historic  Preservation 
Officer  regarding  the  identification  and 
evaluation  of  historic  properties, 
assessment  of  effect,  and  any 
consideration  of  alternatives  or 
mitigation  measures; 

(8)  A  description  of  the  Agency 
Official's  efforts  to  obtain  and  consider 
the  views  of  affected  local  governments, 
Indian  tribes.  Native  Hawaiian 
organizations,  and  other  interested 
parties; 

(9)  The  plaiming  and  approval 
schedule  for  the  undertaking; 

(10)  Copies  or  summaries  of  any 
views  submitted  to  the  Agency  Official 
concerning  the  effects  of  the 
undertaking  on  historic  properties  and 
alternatives  to  reduce  or  avoid  those 
effects;  and 

(11)  Any  additional  available 
information  si>ecifically  requested  by 
the  Council. 

(0  Adequacy  of  documentation.  The 
Council  shall  determine  the  adequacy  of 
documentation  prepared  to  meet  the 
requirements  of  this  part.  If  the  Council 
determines  that  documentation  is 
inadequate,  the  running  of  the  time 


period  specified  at  the  relevant  section 
of  this  part  shall  be  suspended  until 
adequate  documentation  is  submitted. 

§  800. 1 5    Properties  discovered  after 
approval  or  during  Implementation  of  an 
undertaking. 

(a)  Planning  for  discoveries.  When  the 
Agency  Official's  identification  efforts 
in  accordance  with  §  800.8  indicate  that 
historic  properties  are  likely  to  be 
discovered  during  implementation  of  an 
undertaking,  the  Agency  Official  is 
encouraged  to  develop  a  plan  for  the 
resolution  of  any  adverse  effects  upon 
such  properties  if  discovered.  The  plan 
should  be  incorporated  into  any 
Memorandum  of  Agreement  executed 
for  the  undertaking. 

(b)  When  properties  are  discovered — 
(1)  If  a  plan  exists.  When  an  Agency 
Official  has  completed  the  Section  106. 
process  and  prepared  a  plan  in 
accordance  with  §  800.15(a),  the  Agency 
Official  shall  satisfy  the  requirements  of 
Section  106  concerning  properties 
discovered  during  implementation  of  an 
undertaking  by  following  the  plan. 

(2)  If  no  plan  exists.  When  an  Agency 
Official  has  completed  the  Section  106 
process  without  preparing  a  plan  in 
accordance  with  §  800.15(a)  and  finds 
after  beginning  to  carry  out  the 
undertaking  that  the  undertaking  will 
have  an  adverse  effect  upon  a 
previously  unidentified  historic 
property,  or  adversely  affect  a  known 
historic  property  in  an  unanticipated 
manner,  the  Agency  Official  shall 
resolve  the  adverse  effects  by: 

(i)  Consulting  pursuant  to  §  800.10; 

(ii)  Consulting  pursuant  to  §  800.15(c); 
or 

(iii)  Complying  with  the 
Archeological  and  Historic  Preservation 
Act.  16  U.S.C.  469(a)-(c)  and 
implementing  regulations,  instead  of 
this  part,  if  the  property  is  principally 
of  archeological  significance  and  subject 
to  the  requirements  of  that  Act.  When 
the  Agency  Official  elects  to  follow  this 
paragraph  (b)(2)(iii),  the  Agency  Official 
shall  consult  with  the  State  Historic 
Preservation  Officer  on  the  actions 
proposed  and  provide  the  Council  with 
a  report  on  the  actions  after  they  are 
completed. 

(c)  Expedited  consultation.  When  an 
Agency  Official  elects  to  follow  this 
paragraph  (c),  the  Agency  Official  shall 
notify  the  State  Historic  Preservation 
Officer  and  the  Council  at  the  earliest 
possible  time,  describe  the  actions 
proposed  to  resolve  the  adverse  effects, 
and  request  the  views  of  the  Council 
and  the  State  Historic  Preservation 
Officer  on  the  proposed  actions.  The 
Council  and  the  State  Historic 
Preservation  Officer  shall  provide  an 


interim  response  to  the  Agency  Official 
within  48  hours  of  the  request  and  a 
final  response  to  the  Agency  Official 
writhin  30  days  of  the  request. 

(d)  Other  considerations— {1) 
Eligibility  of  properties.  When  a  newly 
discovered  property  has  not  previously 
been  included  in  or  determined  eligible 
for  the  National  Register,  the  Agency 
Official  may  assume  the  property  to  be 
eligible  for  purposes  of  Section  106. 

(2)  Discoveries  on  tribal  or  Federal 
land.  When  a  discovery  occurs  and 
compliance  with  this  section  is 
necessary  on  tribal  or  Federal  lands,  the 
Agency  Official  shall  consult  with  the 
Indian  tribe  or  other  appropriate  parties 
during  implementation  of  this  section's 
requirements  and  comply  with  the 
Native  American  Graves  Protection  and 
Repatriation  Act  as  required. 

(3)  Agency  responsihilities  during 
resolution  of  issues  involving  newly 
discovered  properties.  Section  106  and 
this  part  do  not  require  the  Agency 
Official  to  stop  work  on  the 
undertaking.  Depending  on  the  nature  of 
the  property  and  the  undertaking's 
adverse  effects  on  it,  the  Agency  Official 
shall  make  reasonable  efforts  to  avoid  or 
minimize  harm  to  the  property  until  the 
requirements  of  this  section  are  met.  If 
the  provisions  of  Native  Americem 
Graves  Protection  and  Repatriation  Act 
are  applicable,  the  Agency  Official  must 
comply  with  requirements  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  and  may  be  required  to 
cease  the  activity  in  the  area  of  the 
discovery. 

Subpart  D — Alternative  Procedures 

§  S00.1 6    Federal  agency  program 
alternatives. 

(a)  Counterpart  procedures.  An 
agency  may  develop  counterpart 
procedures  to  substitute  for  Subpart  B  of 
this  part.  Sections  800.4  and  800.5(a) 
govern  the  development  of  counterpart 
procedures. 

(b)  Programmatic  Agreements.  A 
Programmatic  Agreement  may  be  used 
to  fulfill  an  agency's  Section  106 
responsibilities  for  certain  activities  or 
programs  that  would  otherwise  require 
numerous  individual  requests  for 
comments.  Programmatic  .Agreements 
for  programs  shall  be  developed  in 
accordance  with  §800  5(b). 

§800.17    Tribal  program  alternatives. 

(a)  Application.  An  Indian  tribe  may 
enter  into  an  agreement  with  the 
Council  to  substitute  tribal  historic 
preservation  regulations  for  the 
Council's  regulations  for  the  review  of 
undertakings  on  tribal  lands. 

(b)  Request  for  Council  approval.  An 
Indian  tribe  shal}  request  the  Council  to 


approve  the  substitution  of  tribal 
historic  preservation  regulations.  The 
request  shall  be  accompanied  by  a  copy 
of  the  tribal  regulations,  a  fist  of 
potential  interested  parties  and  the 
Indian  tribe's  comparison  of  the 
consideration  afforded  historic 
properties  under  its  regulations  and  the 
Council's  regulations. 

(c)  Consultation.  The  Council  shall 
consult  with  the  requesting  Indian  tribe, 
the  appropriate  State  Historic 
Preservation  Officer  or  Officers,  the 
Secretary  and  any  interested  parties 
who  so  request.  "The  requesting  Indian 
tribe  shall  provide  the  information 
submitted  in  accordance  with 

§  800.17(b)  to  interested  parties  as 
determined  by  the  Council.  The  Council 
shall  provide  notice  to  Federal  agencies 
and  consider  any  comments  received. 

(d)  Approval.  If  the  Council 
determines  that  the  tribal  historic 
preservation  regulations  will  afford 
historic  properties  consideration 
equivalent  to  that  afforded  by  the 
Council's  regulations,  the  Councihshall 
execute  an  agreement  uith  the 
requesting  Indian  tribe  to  that  effect. 

(e)  Effect.  After  an  agreement  is 
executed,  an  Agency  Official  with 
jurisdiction  over  an  undertaking  carried 
out  on  tribal  lands  covered  bv  the 
agreement  shall  follow  the  approved 
tribal  historic  preservation  regulations 
in  lieu  of  the  Councils  regulations. 

(f)  Amendment  and  termination. 
Either  the  Indian  tribe  or  the  Council 
may  seek  an  amendment  to  the 
agreement,  which  shall  take  effect  upon 
agreement  of  both  parties.  The 
agreement  may  be  terminated  at  any 
time  by  the  Indian  tribe  and  by  the 
Council  after  it  finds  that  the  operation 
of  the  tribal  regulations  do  not  afford 
historic  properties  consideration 
equivalent  to  the  Council's  regulations. 

§800.18    Emergency  situations. 

(a)  Counterpart  procedures.  Prior  to  a 
disaster  or  emergency,  the  Agency 
Official  should  develop  a  plan  for  taking 
historic  properties  into  account  during 
operations  which  respond  to  a  disaster 
or  emergency  declared  by  the  President 
or  Agency  Official.  At  the  request  of  the 
Agency  (Official,  the  Council  will  assist 
in  the  development  of  such  a  plan.  The 
plan  shall  be  submitted  to  the  Council 
for  approval  and,  if  approved,  shall 
govern  the  agency's  historic 
preservation  responsibilities  during  any 
disaster  or  emergency. 

(b)  Alternatives  to  counterpart 
procedures.  When  an  Agency  Official 
proposes  an  emergency  undertaking  as 
an  essential  and  immediate  response  to 
a  disaster  or  emergency  declared  by  the 
President,  and  the  agency  has  not 
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develop*Ni  c*»MU(«r)Min  pcuLMtiunrs 

pursuavi  t«>  p«ra|iM^^  i»i  oi  Uxtn  <Ht<:\iun. 

10«by: 

(1)  Foil<iMt»HK  m  Suiti  L>i.->a.'.i«i  i'l.in 
which  ciiiuaioft  4  U^sux^t  ^^iw-viii  ■ii<..<ti 
comfMTin'iii  tkMi  tij%  t>*>*'ti  <»^fji'i>\f'U  tjv 
th«  CtMtftt.  11.  ur 

(2)  If  there  IS  no  Suts  fliialT  Hi»n 
whirh  rentuns  a  h»5h>rH:  praBorvatioa 
ctmpoiMMii  ih<ti  h<tfi  l>H«iii  <*pt'r<>vtKl  by 
the  CiouiK.il  diMl  li  ;f.e  .\k''ui  \  <   t'^  i^l 
deterraines  lh«»<  Luruiirn-it.nv  l-^  .•-'-:;    t. 
notifying  ibtt  C.uui>cU  ami  t.'it* 
appropn.it»?    .uitu  Hl^■.^Jr:l  t^ntstfrvidkon 
Offu  IT  pi;.  I  ■."  !iif  an.,.Ttak)ng  and 
affording  tt:«iii  r»  in>v"'r'  ifufy  lo 
commeAt  vuiaui  »«".»"u  aa  v  ^  of 
notificattaBu 

(c)  Lmto/  ^MwnnMate  statutorily 
delegate  nefatmitulily  for  tiecUon  106 
complnnntf.  fm  tfe*  |liapa*w  of 
activities  MSMlMliUi^TkW  I  oi  thxr 
Housing  and  Commtttaity  Devviopment 
Act  of  1974.  m  araendfd.  or  any  ctlHr 
statute  whit  h   i»:iirvu(H->  s*N.'tuin  IM 
compluHK.-ii  nir4M>ii.Mimjti)M.  ^^r^O  18 
(a)  and  [b]  sin*  a|>p4Y  to  an  unminvnt 
threat  to  pmUm:  hiiMitb  or  aaiivty  as  • 
result  of  a  aatam^  ^JMStar  or  emmtKaacy 
declared  by  •  lacal  gow«i— imfg  dliMf 
eiMCUIiiv  afficcr  «r  Wgishtiv*  ho(^y. 
provided  tkal  Lf  th*  Councii  or  State 
Historic  Pf— nrtiaa  Otfic«r  ohiafrts 
withim  7  da VI.  the  A)(«ncy  Ottcial  shall 
complv  with  ^«i*ua  7  thrvugh  aoo.  10. 

(d)  Applict^bty  FarnKraph  (bU2)  of 
this  sactifla  apfiiim  uniy  to  midertakingt 
that  will  b«  tanplciiMfntKi  wilhio  3» 

be«n  initidlly  anj^hoMlfydadand  by 
the  I'nraHlBnt.  Aa  apacy  may  s«di 
renewals  of  th»  90  <Iby  paried  by 
reqMKtiog  a  raiiDwal  fnim  the  Council 
prior  t»  life*  canplation  of  the  30  days. 

SutHMTt  E— CoorcUnatk>n  Wit^  Oth«r 
Auttionttes. 

§80ata    C«Qr<Un«tM>n  Wtti  oU)«i 
•uthofltlas. 

U)  Purpos*  aad  scope.  Th» 
requiraiwials  of  Section  106  of  th« 
National  Kistonc  Frasarvatjun  Act  ar» 
indapaadMnt  oi  othti  uuviroaiaaQtai 
review  aod  piotectioo,  historic 
preurvabou.  and  rvsouxve  uianap^niant 
authoritias.  .\s  such.  cotnt)]L4fu  a  with 
one  dom  iMt  suhatitule  for  complianco 
with  th«  oChoi.  To  prurantB  prwgram 
effectiveness  dud  afficioncy,  Agaucy 
OflLcuils  ac«  eacaucagad  lo  coordinate 
and.  whert)  appropriata.  iotagrate  the 
roquiremaaU  of  Sactioa  106  and  this 
part  witlk  the  ra^iiirwaala  af  olbar 
enviaoMaaBlal  mvmw  aad  pcotactiuu. 
histodc  peaaarvatiaa.  and  raAourca 
ninnagnmaat  aulhnrUuM  lo  Lh» 
maximum  axUtn I  fwat>iiila  Ntitdi<Y 


SectKin  IM»  or  titt:^  i>art  r«qutxw  th.«t 
Federal  <tt(«rK:Ms  cootplv  with  thase 
related  aiitiiontMS.  nor  tiu  ttMr 
suf)€rst'<i>'  .iiiv  n»f«dHUons  tiMt  h^v»; 
been  issuud  to  gov«ni  dny  ntiatect 
autbaaiiiaJi. 

(hi  RekiUtd  lUttitontwif  Authorities 
that  ^touiil  i>f  cnDSMl>t«<i  lor 
coorduiHtitm  w«th  bactuni  to»i 
conaf  hanca  tnciucia.  but  in  iML  liiknoni 
to,  the  ii)id</viiiiK. 

(1 )  tMb«»r  •u(tionl;i-5  ttial  rwjuire 
ageaciat>  u<  nif-ntihr.  wvuluiii**.  and 
consider  t»iffH;ts  »>u  tuotijric  pn>pertit»s 
throagh  phtiinmn  [irecitsMf:^   e.^  , 
National  En\  irwiinatitai  Voticy  Act; 
AoieticaD  ladoMa  HalJKiou.'s  Kr>wiiora 
Act;  Fodaialljpd  Foiicv  m<i 
Managamaal  Act;  Natiunui  1  ur>*st 
Managwiaaat  Act :  aoU  Dtrpartmaat  of 
Transportation  Act,  ix^ctioo  4tf]h  ■mil 

(2)  Othav aufthorUias  that  n-quire 
agencies  to  eatabush  ntH«.ti<inL-inis  fur 
protactios  aaal  dispu!Mn<Mi  (J  nustunc 
propertioa  (a-g..  NaUrve  Annfnuin  Urates 
Protection  and  Hapatsaliron  Act: 
Arcbaeiagical  Baiiaimaa  Ptotaction  Act; 
Abandoned  *ihifw»rarbi  Act;  and 
Archaological  and  Bistenc  Praearvatioo 
AetJ. 

(c)  Coordtnalion  with  specific 
autbontws — ( 1)  Satiomai  Sitvit^nmental 
Policy  Act  IMEPAI.—T^  Agancy 
omcial  akould  cuordinaAatha 
iiianiiifaliiMi.  evaluation.  a^«^HKn>4*fK. 
andtaaelttCkMuf  aOv«r>>-  'iihf  t  ^t«  ps  of 
Subpart  Col  this  part  wi;n  S-  I'  \ 
requiMtnenls,  so  khat  d«i<nji.autioas 
reached  under  tha  Sectioa  106  process 
are  accurately  reflected  in  the  Agency 
Official's  decision-  making  process  for 
the  profMaad  vndartalbfig. 

(i)  During  the  preparation  of 
preliminary  environmentaf 
investigations  aiul  studies  (and  the 
scoping  process  where  appIicabteL  the 
Agency  Official  should  ensure  that 
information  is  expJidlly  sought  on  the 
presence  of  historic  properties  and  the 
nature  of  any  effects  upon  them.  This 
informalioB  is  sought  to  be  consistent 
with  the  spint  of  NEPA  to  identify, 
avoid,  miiuinize,  and  Lutiy  lo  mitigate 
unavoidable  adverse  environmental 
effects. 

•  (ii)  The  Agency  OfEcial  is  encouraged 
to  coordioate  the  {uihiic  participation 
requirements  of  the  EIS  process  with 
those  of  the  Section  106  process  to 
eliminate  duplication  and  maximize 
public  kaowbdga  aod  undHTstaoding  of 
the  iiiirtaalriiif  aod  kseffecto  apao 
historic  piapactlaa.  pcevi^ad  kbak  ihm 
use  of  the  NEPA  public  paaticipabon 
pr(x:ess  shaU  aal  afaaagaia  tha  puhlic 
involvaaMMt  rtgbtaaflordad  in  the 
Council's  regtitalMns. 

(iii>  An  andattahiiig  con&ukrad  to-  be 
ratagohcally  •'xcluded  from  review 


under  NtF.\  in  accerdtaace  with  af;«ncy 
proceduras  mev  require  review  un<ier 
Section  lOtt  t^ee  §  tt00.5(cn3)). 

(iv)  When  the  Agency  Official 
prepares  an  Environmental  Assessment 
(EA)  or  Draft  Environmenfal  Fmpact 
Statement  (DHLS)  to  nifH»t  NEI'A 
reqoirpments.  the  K.A  or  DBS  should 
(!'  H  iimf*n<  the  s*ef>s  taken  tn  comply 
with  Section  106  and  refletrt  the  method 
by  which  the  Agency  Official  conchidted 
the  Section  106  process. 

(A)  The  .*ip**nrv  Oflknal  shouW 
compirtp  th«  i<i»«it(6f:Btion  and 
evalwtiun  of  pof»n«i(iilv  afK'ci^-d 
historic  properties  and  the  assessment 
of  effects  on  such  properties  as  set  fr>rth 
in  Subpart  C  of  this  p«t  pnor  to 
circulating  or  making  the  FA  or  DEIS 
available  for  comment  The  Agency 
Official  may  include  the  resohition  of 
adverse  efKscts.  if  that  step  hn5  he«'r» 
completed  prior  to  <  imilutioi)  nf  the 
Draft  as. 

(B)  The  Aj;!ency  Officiai  should 
complete  the  Section  lOfe  process  for 
affccted  historic  properties  so  that  the 
revised  EA  or  Final  EIS  will  doniment 
the  conchisKMi  of  the  Section  KWS 
process,  including  arjy  no  aflverse  eflet^ 
determinations.  Memorande  ©f 
Agreement  or  Ctmncil  toin  merits 

(C)  The  Agerxry  Official  mav  «««  .in 
EA  or  Draft  EIS  to  meet  the  mforrridfioii 
requirements  of  Sulipart  (   of  this  p.irt, 
provided  that  the  document  coiita«ns 
the  information  specified  m  "^  800.14  as 
appropriate. 

(D)  The  Agency  OfTu  mi  viuuid  ensure 
that  the  Finding  of  No  Signihcant 
Impact  or  Record  of  Decision 
incoqxiratas  any  applicabla  mitigatioa  . 
measures  related  to  effects  on  historic 
properties 

(v)  Further  guidaiv  e  on  coort&nation 
with  NEPA  is  contained  in  AppeD<hx  A 
of  thispMrt 

(2)  Axnencon  Indian  Rfhipotis 
Freedom  Act  lAlHI-'Al.  An  Agency 
Officiai  plannuifi  or  reviewuift  an 
undvtakin^  which  mav  af&ct  Native 
Aaaericans'  exerr:ise  of  thei.'  reliKiun, 
including  access  to  reh^ious  sites. 
should  mrtiate  cuDsuJtatioa  with  such 
groups  as  aacly  as  poKsible  m  piunning. 
Such     TiiillB*  ""  shuuiii  t>e  c-arruxl  out 
in  a  manner  that  is  sensiti  .i-  !<i  the 
cultural  values  of  the  com  Krntjd  eroup 
and  may  be  combined  witti  tunsujr.ition^ 
under  Sixrtion  106.  Where  iIih 
undertaking  may  affect  historic 
properties  that  pot^se.ss  tratiifioaal 
religious  and  cidrurai  unportance. 
Subpart  C  of  thu  part  sets  forth  the 
process  for  consulting  with  Native 
Americans  to  meet  the  requirements  of 
Section  106. 

(3)  Federal  Land  Policy  and 
Management  Act  and  Sattoimi  Fonfst 


Management  Act.  Agencies  planning  or 
reviewing  undertakings  on  Federal 
lands  should  integrate  the  public 
notification,  identification,  evaluation, 
assessment  of  effects  and  resolution  of 
adverse  effects  under  Section  106  with 
the  land-use  planning  requirements  of 
these  authorities. 

(4)  Native  American  Graves  Protection 
and  Repatriation  Act  (NAGPRA). 
Agencies  planning  or  reviewing 
undertakings  on  Federal  or  tribal  lands 
which  may  result  in  the  intentional 
removal  or  inadvertent  discovery  of 
Native  American  cultural  items  as 
defined  in  NAGPRA  are  encouraged  to 
combine  necessary  consultation  and 
agreement  with  Indian  tribes  and  Native 
Hawaiian  organizations  with  the 
provisions  of  Subpart  C  of  this  part. 

(5)  Arcbeologicnl  Resources 
Protection  Act  (ARPA).  Agencies 
planning  or  reviewing  undertakings  on 
public  or  Indian  lands  which  may 
involve  excavation  or  removal  of 
archeological  resources  subject  to 
protection  under  ARPA  should 
coordinate  the  permit  application  and 
permit  review  process  with  consultation 
under  Section  106.  The  information 
used  for  ARPA  permit  issuance  may  be 
used  as  documentation  for  review  under 
Section  106.  If  the  only  Federal 
involvement  is  issuance  of  an  ARPA 
permit,  compliance  with  Section  106  is 
not  required. 

(6)  Section  4(f)  of  the  Department  of 
Transportation  Act.  A  Department  of 
Transportation  agency  planning  an 
undertaking  that  may  require  the  use  of 
a  historic  site  is  encouraged  to  integrate 
the  activities  required  under  this  Part 
with  activities  that  may  be  performed  to 
support  determinations  under  Section 
4(f)  of  the  Department  of  Transportation 
Act,  with  respect  to  such  site. 

Appendix  A  to  Part  800 — Identifying 
Historic  Properties  in  Coordination 
With  Other  Planning  Needs 

This  Appendix  offers  guidance  on 
implementing  36  CFR  Part  800.  It  is 
designed  to  supplement  and  explain  the 
regulations,  but  is  not  binding  on 
Federal  agencies. 

(a)  Overall  timing  and  coordination. 

(1)  The  Section  106  process  should  be 
used  during  the  planning  process  to 
progressively  narrow  resource  concerns 
and  issues  requiring  resolution  about 
historic  properties  and  historic 
preservation.  Ultimately,  the  objective  is 
to  resolve  outstanding  conflicts  between 
proposed  undertakings  and  their  effects 
on  historic  properties,  and  to  make 
available  an  appropriate  level  of 
information  to  decisionmakers  so  that 
they  can  "take  into  account"  the  effects 
of  those  undertakings  on  historic 


properties  when  the  conflicts  are  not 
completely  resolved.  Consequently,  the 
process  will  be  most  effective  when 
planning,  review,  consultation,  and 
decisionmaking  steps  are  explicitly 
linked  to  the  nature  and  scope  of  the 
undertaking  as  well  as  to  other  relevant 
planning  and  program  requirements  to 
the  maximum  extent  possible. 

(2)  The  Agency  Official  should 
establish  a  procedure  and  schedule  for 
completing  the  Section  106  process  that 
is  consistent  with  the  planning 
approach  and  approval  schedule  for  the 
undertaking. 

(3)  The  Agency  OfBcial  should  begin 
the  Section  106  process  and  integrate  it 
with  other  planning  needs  at  the  earliest 
possible  time,  when  the  widest  feasible 
range  of  alternatives  is  open  for 
consideration.  The  process  should  be 
fully  coordinated  with  actions  and 
preparation  of  documents  necessary  to 
comply  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
other  environmental  and  planning 
requirements.  This  will  help  to  ensure 
that  planning  and  decisions  fully  reflect 
historic  i>rea«>'ation  issues  and  cultural 
values  and  concerns,  maximize  program 
and  budgetary  efficiency,  and  head  off 
potential  conflicts  later  in  the  process 
that  could  lead  to  delays  and  litigation. 

(b)  Early  planning.  At  the  earliest 
feasible  stage  in  planning  any 
undertaking,  in  conjunction  with  the 
preparation  of  any  Environmental 
Assessment  (EA)  or  Draft  Environmental 
Impact  Statement  (DEIS)  under  the 
National  Environmental  Policy  Act 
(NEPA),  and  in  consultation  with  the 
State  Historic  Preservation  Officer 
where  appropriate,  the  Agency  Official 
should: 

(1)  Establish  the  nature  of  the 
proposed  undertaking.  Does  it  deal 
principally  with  operation  of  a  program 
with  a  variety  of  public  policy 
objectives,  management  or  maintenance 
of  resources  and  resource  types,  or 
planning  and  approval  of  a  specific 
project?  What  is  the  extent  of  public 
investment  in  the  undertaking?  Will  the 
effects  of  the  undertaking  be  widespread 
or  localized? 

(2)  Determine  what  decisions  need  to 
be  made  about  the  proposed 
undertaking,  and  who  needs  to  make 
them.  Does  the  Agency  Official  for  a 
single  agency  have  jurisdiction  and 
control  over  the  undertaking,  or  is  that 
jurisdiction  shared  with  other  agencies? 
At  what  level  will  decisions  be  made 
within  the  agency?  If  there  are  other 
Federal  agencies  involved,  who  will  be 
the  lead  Federal  agency,  and  how  will 
responsibilities  be  apportioned?  Is  all  or 
part  of  the  undertaking  on  tribal  or  State 


lands,  and  subject  to  other  legal 
requirements? 

C3)  Determine  the  range  of  likely  . 
historic  presen-ation  issues  that  may 
need  to  be  considered.  What  is  the 
extent  of  knowledge  of  historic 
properties  that  may  be  affected?  Are 
effects  likely  to  be  detrimental  or 
beneficial?  Is  public  interest  or 
controversy  likely?  What  are  the 
program  and  fiscal  consequences  of 
these  issues  in  relation  to  the  planning, 
approval,  and  implementation  of  the 
imdertaking? 

(4)  Decide  what  legal  responsibilities, 
policy  objectives,  and  performance 
standards  need  to  be  satisfied  in  the 
planning  and  execution  of  the  proposed 
undertaking.  What  other  statutory, 
poUcy.  fiscal,  br  timing  requirements 
apply  that  may  affect  consultation  and 
decisions  under  Section  106?  What  legal 
or  practical  constraints  may  affect  the 
planning  and  execution  of  the  proposed 
undertaking,  such  as  access  for 
identification  of  historic  properties? 

(5)  Establish  how  to  identify  and 
consult  with  others  who  may  have  a 
legal  responsibility  or  a  likely  interest  in 
the  proposed  undertaking,  and  what 
those  responsibilities  or  interests  might 
be.  To  what  extent  should  other 
branches  vrithin  the  lead  Federal  agency 
be  consulted?  Other  Federal,  State,  or 
local  government  agencies  and 
organizations?  Can  the  State  Historic 
Preservation  Officer  help  identify  other 
parties  with  an  interest  in  or 
information  about  local  historic 
preservation  values  and  concerns? 

(6)  Establish  the  area  of  potential 
effects  of  each  alternative  under 
consideration,  including  the  likelihood 
of  direct,  indirect,  and  cumulative 
effects  on  historic  properties. 

(i)  The  area  of  potential  effects: 

(A)  should  be  broadly  and 
prospectively  defined,  but  with  a  logical 
linkage  to  reasonably  foreseeable 
potential  effects  that  various  alternatives 
for  the  particular  type  of  imdertaking 
could  have; 

(B)  should  consider  possible  direct, 
indirect,  and  cumulative  effects  on  the 
physical  characteristics,  contextual 
environment,  use.  or  long-term 
preservation  of  properties  that  help 
qualify  them  for  inclusion  in  the 
National  Register,  recognizing  that: 

(I)  direct  effects  are  caused  by  the 
undertaking  and  occur  at  the  same  time 
and  place; 

(II)  indirect  effects  include  those 
caused  by  the  undertaking  that  are  later 
in  time  or  farther  removed  in  distance, 
but  are  still  reasonably  foreseeable; 

(ni)  cumulative  effects  refer  to  the 
incremental  effect  of  an  action  when 
added  to  other  past,  present,  and 
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reasonably  tiiiaa— bN  ftrture  s<.-nonfl 
regardless  of  what  entity  (Fe^ft  or 
non-FaitiwI)  m  yraoo  mufertake  such 
other  sctinMt 

(C)  siMMiM  aal  Ito  Asfnad  ei»  the  hmis 
of  land  o¥mtnkkf  or  cetto>  «m1  may 
includs  Fedsral  an<<  unn  ForWal  land. 

(D)  may  iachid*  g»oKraphi<  areas 
subiect  to  iadiMct  affects  that  art 
outside  of  "^Mniiil  araos"  ur 
constnictaoa  "footpruits." 

(E)  should  t«chin>  altamaUv* 
locations  for  slsmsais  of  Ibe 
undertaking,  locations  where  the 
undertaking  may  resMh  in  disturbance 
of  the  ground,  locations  from  which 
elements  of  the  undertaking  may  be 
visible  [il  ;hat  is  uapurtant  in  regard  to 
the  property's  significance),  and 
locations  where  the  undertaking  nay 
result  >n  changes  in  land  use.  pubhc 
access,  traffic  patterns,  and  similar 
indirect  effects;  and 

IF)  to  the  e.xtent  feasible,  should 
consider  potential  cumulative  effects 
resulting  from  increiiienlal  impacts  of 
the  undertaking  which,  when  added  tn 
other  past,  present,  and  reasonably 
foreseeable  future  actions,  may  result  in 
adverse  effects  on  historic  properties. 

(ii)  Prograjiwiatic  actions  For 
undertalungs  involving  the  potential 
effects  of  a  program  oii  btsionc 
properties  and  historic  and  cultural 
values,  the  area  of  potential  effects 
should  consider  the  nature  of  the 
program  as  well  iis  the  oature  of  historic 
property  types  nioKt  likely  to  be  affected 
by  it.  Planning  infbrmatiun  should  be 
developed  from  luiuw ledge  of  existing 
historic  resources,  interviews  with 
persons  with  special  expertise  or 
knowledge,  and  modeling  to  anticipote 
the  full  range  of  historic  properties 
involved  and  likely  efliecis  attributable 
to  the  program.  For  example,  a  program 
to  replace  or  rehabihtate  bridges 
throughout  a  State  needs  to  consider  not 
only  likely  bridge  locations  and  the 
direct  ettKts  of  abaodonment  in  place. 
demoUtica  ar  dismantling,  relocation, 
rehabilitation  work,  on  those  bridges, 
but  also  any  associated  archaeological 
sites  which  could  be  damaged  or 
destroyed  Mrith  ground  disturbing 
activitit.-s  such  aa  construction 
equipment  storage,  abutment  repair, 
pavement  approach  reconstruction,  or 
bank  stabilization;  any  nearby  or 
surroundiiig  hisfor-r  distncts  whose 
character  would  be  jltered  by 
replacement,  new  construction,  or 
changes  in  histonc  access  patterns;  and 
historic  traditfsiwl  use  areas  peculiar  to 
the  region  (surh  as  fish  weirs  or  traps) 
that  may  be  located  la  the  stream  itself 
at  or  near  a  new  bridge  locatLon. 

(iii)  Manofffment  and  maintenance 
areas.  For  undertakmgti  invoh  ing  the 


potential  effects  of  Iluid-use  phnning  or 
maiiiAMMBee  practices  (br  specific 
managpOMBt  units,  such  as  a  national 
park,  HtfoMii  fciaat,  mihlary 
installaHott,  PM^Mri  oiBco  complpx.  or 
similar  diacnta  w,  th»  area  or 
polairtia)  effccts  sbottld  con^ttdpr  land 
uses,  aesoeiated  manegemear  nee^,  and 
the  range  of  potential  oaes  of  historic 
propertiea,  as  well  aa  tka  nature  of 
miiinl— Miica  raqtiirewiitB  an  particular 
historic  ppaparty  typee  A  planning 
document  akeuid  estaMish  procedures 
to  M0taif  SuetSmm  no  requirements 
which,  among  other  things,  pmvide  for 
long-term  protactiaB,  enhancanent, 
management  and  us»  of  historic 
propertias  and  aarty  coasultation  with 
Native  AMarieans  and  oCker  interested 
parties.  For  example,  a  military 
installation  resource  maaagefBant  plan 
needs  to  consider  separate  use  zones 
(cantonment  or  buih-up  aaaa,  vehicular 
or  infantry  training  areas,  fihag  ranges 
and  impact  area.  aixlMda,  hazardous  or 
toxic  materials  storage  aaaas.  high 
security  vs.  pubUc  acceas  areas,  and 
other  special  uaa  areas).  The  ran^e  of 
uses  and  possible  efiects  of  actions  in 
each  zone  on  historic  structures, 
archeeulogjcal  sites.  txaditioBal  cultural 
properties,  and  other  types  el  resources 
will  vary  considerably,  as  will  the 
agency's  long-term  management 
responsibility  for  and  piacadMiai  for 
dealing  with  those  ftmftttiat  ander 
Section  1 10  and  other  statutes. 

(iv)  Project  anas.  For  undertakings 
involving  the  potential  effects  of  a 
specific  fe<lerallT-supported,  -assisted, 
or  -permined  action  ur  series  of  actions 
such  as  new  construction, 
rehabilitation,  ot  transfer  oul  of  Federal 
ownership,  agencies  should  at  a 
minimum  distinguish  between  two 
groups  of  undertakings.  The  rust 
includes  relatively  simple,  small-scale 
unde.-lakings  affecting  Limited  land  area 
and  a  small  number  of  resources  The 
second  includes  more  complex 
undertakings  affecting  large  land  areas, 
multiple  resources,  and  involving 
complex  jurisdictional  matters  or  other 
potential  points  of  coiilroversy  The  area 
of  potential  effects  for  an  undertaking 
subject  to  preparation  of  an 
environmental  impact  statement  under 
NEPA.  defined  as  a  "maior  Federal 
action  sigxu  ficantly  afTecting  the  quality 
of  the  human  environment,"  may 
necessarily  involve  numerous 
alternative  locations  or  project  designs, 
and  will  thus  affect  the  level  of  eftort 
necessary'  to  identify  hifitonc  properties 
subject  to  effect  (see  36  CFR  Sec.  800  8 
and  Appendix  l.C.  below). 

(c)  Scope  of  identification  ofbistonc 
properties  sub/ect  to  effact.  Following 
determination  of  the  area  of  potential 


effects  appropriate  to  the  undertaking, 
and  coordinated  with  the  preparation  of 
any  Environmental  Assessment  (£A)  ox 
Draft  Environmental  Impact  Statement 
(DELS)  under  NEPA; 

(l)The  Agency  Official  should 
determine  whether  the  area  of  potential 
effects  has  been  surveyed  or  otherwise 
inspiected  to  identiiy  historic  properties, 
and  review  available  information  to 
decide: 

(i)  the  likelihood  that  historic 
properties  exist  within  areas  subject  to 
effect,  and  their  characteristics, 
numbers,  and  probable  significance; 

(ii)  the  likelinood  that  such  properties 
retain  their  historic,  cultural,  and/or 
architectural  integrity,  given  what  is 
known  about  historic  and  recent 
modification  of  land  or  structures  in  the 
area;  and 

(iii)  the  nature  and  severity  of  effects 
reasonably  expectable  as  a  result  of  the 
type  of  undertaking  involved,  including 
both  effects  that  will  occur  as  the 
immediate  result  of  the  undertaking,  or 
near  the  site  of  a  specific  undertaking, 
and  those  that  may  occur  at  a  later  time 
or  greater  distance,  provided  the  Ic»lter 
are  reasonably  foreseeable. 

(2)  The  Agency  Official  should  collect 
available  information,  determine 
whether  the  undertaking  involves  a 
programmatic  action,  a  land 
management  area,  or  a  specific  project, 
and  carry  out  further  identification  by 
making  a  reasonable  and  good  faith 
effort  to  identify  historic  properties 
within  the  area  of  potential  effects,  with 
reference  to  the  nature  of  the 
undertaking,  its  likely  effects,  and  the 
extent  of  available  information  on 
historic  properties. 

(i)  hi  order  to  provide  a  reliable  basis 
for  a  "reasonable  and  good  faith  effort" 
to  identify  historic  properties  subj*;ct  to 
effect,  agencies  should: 

(A)  Consult  with  the  SHPO.  local 
governments,  Indian  tribes.  Nabve 
Hawaiian  organizations,  and  other 
Native  American  groups  and  traditional 
cultural  authorities,  community 
organizations,  academic  institutions, 
and  others  with  knowledge  of  or 
concerns  with  history,  culture,  historic 
preservation  issues,  and  specific  historic 
properties  that  may  be  affected; 

(B)  Consult  existing  registers  of 
historic  properties,  including  but  not 
hmited  to  the  National  Register  of 
Historic  Places  and  State  and  local 
registers,  reports  of  prior  historic 
property  surveys,  and  knowledgeable 
projet;tions  of  historic  property 
distributions; 

(C)  Ra\'iew  other  existing  information 
on  historic  properties  potentially 
affected  by  the  undertaking,  including 
any  data  concerning  the  likebhood  that 


unidentified  historic  properties  exist  in 
the  area  of  potential  effect,  and  relevant 
background  information  sources  on  each 
areas  history,  prehistory',  architecture, 
sociocultural  characteristics,  and 
cultural  geography  as  appropriate. 

(D)  Determine  to  what  extent  available 
information  provides  a  reliable  basis  for 
decisionmaking  consistent  with  Section 
106  requirements  and  36  CFR  Part  800. 
cind  determine  the  need  for  additional 
investigations  given  the  number  of 
alternatives  under  consideration,  the 
scale  of  the  undertaking,  the  nature  and 
severity  of  likely  effects,  the 
accessibility  of  each  area  of  potential 
effect,  and  similar  factors. 

(ii)  Programmatic  actions.  For 
undertakings  involving  the  potential 
effects  of  a  program  on  historic 
properties  and  historic  and  cultural 
values,  the  identification  of  historic 
preservation  issues  and  historic 
projjerties  subject  to  effect  should 
include  agreement  with  other  consulting 
parties  on  a  process  for  ongoing 
identification  and  evaluation  of 
properties.  This  may  include 
administrative  modifications  to  or 
adaptation  of  the  standard  portions  of 
the  Section  106  process  contained  in  the 
Council's  regulations  in  §  800.8.  and 
may  categorize  types  of  resources  that 
will  be  subject  to  varying  identification 
and  evaluation  methodologies.  For 
example,  a  programmatic  undertaking  to 
maintain,  modernize,  selectively  staff, 
and  partially  abandon  fire  observation 
towers  in  national  forests  nationwide 
could  involve  a  long-term  plan  to  use 
historic  records  to  identify  and  evaluate 
historically  significant  types  of  towers 
against  agreed-upon  criteria. 

(iii)  Management  and  maintenance 
areas.  For  undertakings  involving  the 
potential  effects  of  land-use  planning  or 
maintenance  practices  for  specific 
management  units,  such  as  a  national 
park,  national  forest,  military 
installation.  Federal  office  complex,  or 
similar  discrete  area,  the  identification 
of  historic  properties  subject  to  effect 
should  involve  incorporation  of  the 
process  into  a  standard  operating 
procedure  for  a  General  Management 
Plan,  Historic  Preservation  Plan,  Land 
[  ?se  and  Resource  Management  Plan,  or 
similar  comprehensive  planning  tool 
with  an  appropriate  national,  regional, 
or  statewide  context  to  evaluate  the 
historic  significance  of  identified 
resources.  For  example,  ongoing 


management  activities  for  a  Bureau  of 
Land  Management  district  should 
include  a  continuing  program  of  sample 
field  survey,  predictive  modelling,  and 
regional  evaluation  criteria,  tied  to  other 
resource  management  needs  and 
operating  procedures  for  mineral 
exploration,  range  and  timber 
management,  road  construction,  fire 
control,  and  recreation  programs.  (Such 
a  program  is  also  required  under  Section 
llOofNHPA). 

(iv)  Project  areas.  For  undertakings 
involving  the  potential  effects  of  a 
specific  action  or  series  of  actions  such 
as  new  construction,  a  decision  needs  to 
be  made  wiiether  the  project  is  large- 
scale  and  complex,  or  small-scale  and 
less  complex. 

(A)  For  large-scale  projects, 
particularly  those  covering  a  very  large 
area  or  numerous  alternative  locations 
for  the  undertaking,  the  purpose  of 
initial  identification  efforts  is  to  collect 
and  review  existing  information  and 
records  in  order  to  consider  the 
likelihood  that  historic  properties  will 
be  adversely  affected  in  choosing  a 
preferred  alternative  for  the 
undertaking.  Draft  EAs.  DEISs  and  other 
environmental  and  planning  documents 
should,  at  a  minimum,  reflect  this  level 
of  information.  A  less  intensive 
investigation  (which  may  include 
development  and  testing  of  a 
"predictive  model"  to  indicate  where 
historic  properties  exist  or  are  likely  to 
exist)  will  be  sufficient  until  one  or 
more  principal  or  preferred  alternatives 
is  identified. 

(B)  For  small-scale  projects,  and  for 
the  principal  or  preferred  alternatives  of 
large-scale  projects,  the  agency  should 
determine  the  extent  to  which  available 
information  provides  a  reliable  basis  for 
decisionmaking,  and  then  consult  with 
the  SHPO  and  others  to  consider  the 
need  for  more  detailed  and  site-specific 
identification,  including  intensive  field 
survey(s).  The  agency  should  follow  up 
by  completing  identification  and 
"gather  sufficient  information  to 
evaluate  the  eligibility  of  [identified! 
properties  for  the  National  Register" 

(§  800.8(b)). 

(d)  Coordinate  identification  with 
NEPA  and  other  land  and  resource 
management  planning  requirements.  (1) 
The  magnitude  of  effects,  both 
detrimental  and  beneficial,  on  historic 
properties  and  historic  and  cultural 
values  should  be  projected  and  analyzed 


in  adequate  detail  so  they  can  be 
compared  to  other  environmental, 
economic,  and  technical  analyses  and 
projections  for  various  project 
alternatives.  The  projected  number  and 
character  of  historic  properties  and  the 
likely  effects  of  each  alternative  on 
buildings,  neighborhoods,  land  use, 
socioeconomics,  cultural  values,  and 
other  relevant  natural  and  cultural 
characteristics  of  the  environment 
should  be  taken  into  account.  Historic 
preservation  documents  and  appropriate 
analyses,  at  least  of  a  preliminary 
nature,  should  be  circulated  and 
reviewed  at  the  same  time  as  other 
planning  documents,  such  as  Eas  and 
DEISs.  land  management  plans, 
engineering  general  design  memoranda, 
and  transportation  Section  4(f)  analyses. 

(2)  Appropriate  alternatives  to 
recommended  courses  of  action  for  any 
undertaking  which  involves  alternatives 
that  may  adversely  affect  historic 
properties  should  be  studied, 
developed,  and  described. 

(3)  Situations  where  actions  are 
planned  by  private  applicants  or  other 
non-Federal  entities  before  Federal 
involvement  should  be  adequately 
provided  for,  so  that: 

(i)  Policies  are  established  and  staff 
designated  to  advise  potential 
applicants  of  studies  or  other 
information  foreseeably  required  for 
later  Federal  action  and  Section  106 
compliance,  consistent  with  Section 
llO(k); 

(ii)  The  Federal  Agency  consults  with 
appropriate  State  and  local  agencies. 
Indian  tribes.  Native  Hawaiian 
organizations,  and  with  interested 
private  persons  and  organizations  to 
ensure  Lhat  the  concerns  of  other  parties 
can  be  addressed  before  any 
irretrievable  or  irreversible  commitment 
to  the  project  is  made;  and 

(iii)  The  Federal  Agency  commences 
the  Section  106  process  at  the  earliest 
possible  time  so  that  by  the  time  an  EA. 
Finding  of  No  Significant  Impact,  or 
Final  EIS  and  Record  cf  Decision  under 
NEPA  is  issued,  historic  properties  have 
been  identified,  effects  determined,  and 
this  infonnation  is  incorporated  with 
the  consideration  of  ahematives  for  any 
necessary  resolution  through 
negotiation  with  other  parties. 
IFR  Doc.  14-24357  Filed  9-30-94;  8  45  anil 
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Df  PARTMtNT  OFTMEINTLRlOn 

SKj'f.iu  ot  Indian  Affairs 

Program  Announcement  for 
intagration  of  Employment,  Training 
cind  Ralatad  Services  Provided  by 
Indian  Tribes 

AO£NCY  Bureau  of  Indian  Affairs. 

Interior. 

ACnOM:  Notice. 

summary:  The  'Indian  Employment. 
Training  and  Related  Services 
Demonstration  Act  of  1992"  authorizes 
the  integration  of  employment,  training 
and  relatecl  services  provided  by  Indian 
tribes  and  Alaska  Natives.  A 
memorandum  of  understanding  among 
the  Department  of  the  Interior, 
Department  of  Health  and  Human 
Services  and  the  Department  of  Lab«)r 


has  been  developed  which  provides  for 
the  implementation  of  the  Act. 

DATES:  Tribal  resolutions  and  plans  for 
participation  may  be  submitted  at  any 
time. 

ADDRESSES:  Tribal  plans  must  be 
submitted  to:  Division  of  Job  Placement 
and  Training,  Office  of  Economic 
Development.  Bureau  of  Indian  Affairs. 
MS  1458-MIB.  1849  C  Street,  N\V. 
Washington.  DC.  20240 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Forcia,  Chief,  Division  of  Job 
Placement  and  Training,  (202)  208- 
2570 

SUPPLEMENTARY  INFORMATION:  Under 
Public  Law  102-477.  "Indian 
Employment,  Training  and  Related 
Services  Demonstration  Act  of  1992. " 
tribes  and  Alaska  Natives  will  be 
afforded  the  opportunity  to  integrate 


these  services  in  order  to  improve  their 
effectiveness,  reduce  unemployment 
and  reach  tribally-determined  goals. 
This  program  announcement  invites 
tribes  and  Alaska  Natives  to  apply  for 
participation  in  the  demonstration 
project  which  may  begin  on  any 
quarterly  basis.  Tribes  will  receive 
guidance  in  preparing  tribal  plans, 
including  a  copy  of  the  reporting 
requirements.  The  guidance  also 
addresses  regulation  waivers,  training 
and  technical  assistance.  This  program 
provides  a  95%  reduction  in  the 
instructions  and  forms  previously 
required  for  the  programs  involved. 

Dated:  September  8.  1994. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Dor  94-24338  Filed  9-30-94;  8:45  ami 
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DEPARTMENT  OF'    THf    :NTE  PiOR 


Bur 


.)>  \r 


If    Aftairs 


irnii.in  Gaming 

AGENCY  Bureau  of  Indian  Affairs. 
Interior. 

ACnOH:  Notice  of  Approved  Tribal-State 
Compact. 


summary:  Pursuant  to  25  U.S.C.  §2710. 
of  th«  Indian  Gaming  Rpgulalory  Act  of 
1988  (Pub.  L  100-497).  the  .Se<;retary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (c:asino)  gambling  on  Indian 
reservations.  The  A.ssistant  Se<:retar)' — 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal-State 
Compact  between  the  tjistem  Band  of 
Cherokee  Indians  and  the  State  of  North 
Carolina,  which  was  exe<nited  on 
August  11,  1994. 

DATES:  This  a<nion  is  effe<:tive  October 
9» l9v4* 

FOn  FURTHER  INFORMATION  CONTACT: 
Lxirry  Sc.rivner,  Acting  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  DC.  20240 
(202) 219-4068. 

[)ated:  September  22.  1994 
Ada  E.  Deer, 

Assistant  Secretary.  Indian  Affairs. 
IFR  Doc.  94-24337  Pll«>d  9-30-94:  «  45  am) 
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DEPARTMENT  OF  THE  IN'ERlOr- 

Flsh  and  Wiuiiite  Service 

50CFR  PART  20 
RIN  101&-AA24 

Migratory  Bird  Hunting;  Late  Seasons 
■ind  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  the 
hunting  seasons,  hours,  areas,  and  daily 
bag  and  possession  limits  for  general 
waterfowl  seasons  and  those  early 
seasons  for  which  States  previously 
deferred  selection.  Taking  of  migratory 
birds  is  prohibited  unless  speciHcally 
provided  for  by  annual  regulations.  This 
rule  will  permit  taking  of  designated 
species  during  the  1994-95  season. 
EFFECTIVE  DATE:  September  30,  1994. 
ADDRESSES:  Comments  received  will  be 
available  for  public  inspection  during 
normal  business  hours  in  room  634. 
Arlington  Square  Building.  4401  N. 
Fairfax  Drive,  Arlington.  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Schmidt.  Chief.  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ.  1849  C  Street, 
NW.,  Washington.  DC  20240,  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  1994 

On  April  7.  1994.  the  Service 
published  for  public  comment  in  the 
Federal  Register  (59  FR  16762)  a 
proposal  to  amend  50  CFR  part  20.  with 
comment  periods  ending  July  21  for 
early-seasoo  propoeals  and  September  2 
for  late-seasoD  proposals.  The  deadline 
for  late-season  proposals  was 
subsequently  extended  to  5>4^pternber  9 
in  the  September  7  Federal  Register  (58 
FR  46320).  These  regulations  would  be 
proposed  for  certain  designated 
members  of  the  avian  families  Anatidae 
(duclis,  geese,  and  swans);  Columbidae 
(doves  and  pigeons),  Cruidae  (cranes); 
Rallidae  (rails,  coots,  moorhens,  and 
gallinules);  and  Scolopacidae 
(woodcock  and  snipe).  These  species  are 
designated  as  "migratory  game  birds"  in 
conventions  between  the  United  States 
and  several  foreign  nations  for  the 
protection  and  management  of  these 
birds.  All  other  birds  designated  as 
migratory  (under  10.13  of  Subpart  B  of 
50  CFR  Fart  10)  In  the  aforementioned 
conventions  may  not  be  hunted.  On 
June  8,  1994.  the  Service  pubhshed  for 


public  conameut  a  second  document  (59 
FR  29700)  whidi  provided 
supplemental  proposals  for  e«riy   dr.d 
late-season  migratory  bird  hunting 
regulations  frameworks.  On  June  23, 
1994,  a  public  hearing  was  held  in 
Washington,  EXH,  an  announced  in  the 
April  7  and  June  8  Federal  Register,  to 
review  the  status  of  migratory  shore  and 
upland  game  birds.  Proposed  hunting 
regulations  were  discussed  for  these 
species  and  for  otlier  early  seasons.  On 
July  12,  1993,  the  Service  publUhed  in 
the  Federal  Register  (59  FR  35566)  a 
third  document  in  the  series  of 
proposed,  supplemental,  and  final 
rulemaking  documents  which  dealt 
specifically  with  proposed  tarly-season 
frameworks  for  the  1994-95  season.  On 
August  4.  1994,  a  public  bearing  was 
held  in  Washington,  DC,  as  announced 
in  the  April  7,  June  8,  and  July  12 
Federal  Register,  to  review  tbie  status  of 
waterfowl.  Proposed  hunting 
regulations  were  discussed  for  these  late 
.seasons.  On  August  17,  1994.  the 
Service  published  a  fourth  doounent 
(59  FR  42474)  containing  final 
frameworks  for  early  migratory  bird 
hunting  seasons  from  which  wildlife 
conservation  agency  officials  from  the 
States,  Puerto  Rico,  and  the  Virgin 
Islands  selected  early-season  hunting 
dates,  hours,  areas,  and  limits  for  1994— 
95.  The  fifth  document  in  the  series, 
published  August  24.  1994  (59  FR 
43684),  dealt  specifically  with  proposed 
frameworks  for  the  1994-95  late-season 
migratory  bird  bunting  regulations.  On 
September  1.  1»>4.  the  Service 
published  in  the  Federal  Register  a 
sixth  document  consisting  of  a  final  rule 
amending  subpart  K  of  title  50  CFR  part 
20  to  set  hunting  seasons,  hours,  areas, 
and  limits  for  early  seasons.  On 
September  7,  1994,  the  Service 
published  in  the  Federal  Register  a 
seventh  document  announcing  an 
exterision  of  the  closing  date  for  the 
comment  period  on  late-season 
regulations  from  September  2  to 
September  9.  On  September  27, 1994. 
the  Service  published  an  eighth 
document  in  the  Federal  Register 
consisting  of  final  late-season 
frameworks  for  migratory  game  bird 
hunting  regulations,  from  which  State 
wildlife  conservation  agency  officials 
selected  late-season  hunting  dates, 
hours,  areas,  and  limits  for  1994-95. 
The  final  rule  described  here  is  the 
ninth  in  a  series  of  proposed, 
supplemental,  and  final  rulemaking 
documents  for  migratory  game  bird 
hunting  regulations  and  deals 
specifically  with  amending  subpart  K  of 
CFR  part  20  to  set  hunting  seasons, 
hours,  areas,  and  limits  for  species 


subject  to  late-season  regulations  and 
those  for  early  seasons  that  were 
previously  deferred. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  »he  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  EPA  on  June  9,  1988. 
Notice  of  Availa  jility  was  published  in 
the  Federal  Register  on  June  16,  1983 
(53  FR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18, 
1988  (53  FR  31341).  However,  this 
programmatic  document  does  not 
prescribe  year-specific  regulations; 
those  are  developed  annually.  The 
annual  regulations  and  options  are 
being  considered  in  the  Environmental 
Assessment,  "Waterfowl  Hunting 
Regulations  for  1994,"  which  is 
available  upon  request. 

Endangered  Species  Act  Consideration 

In  August  1994,  the  Division  of 
Endangered  Species  concluded  that  the 
proposed  action  is  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitats.  Hunting 
regulations  are  designed,  among  other 
things,  to  remove  or  alleviate  chances  of 
conflict  between  seasons  for  migratory 
game  birds  and  the  protection  and 
conservation  of  endangered  and 
threatened  species  and  their  habitats. 
The  Service's  biological  opinions 
resulting  from  its  consultation  under 
section  7  are  considered  public 
documents  and  are  available  for 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management. 

Regulatory  Flexibility  Act;  Executive 
Order  12866;  and  the  Paperwnrk 
Reduction  Act 

In  the  Federal  Register  dated  April  7. 
1994  (59  FR  16762).  the  Service 
reported  measures  it  had  undertaken  to 
comply  with  requirements  of  the 
Regulatory  Flexibility  Act  and  the 
Executive  Order.  These  included 
preparing  an  Analysis  of  Regulatory 
Effects  and  an  updated  Final  Regulatory 
Impact  Analysis,  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq),  and 
publication  of  a  summary  of  the  latter. 
This  information  is  included  in  the 
present  document  by  reference.  This 
action  was  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
E.O.  12866.  This  r\ile  does  not  contain 
any  information  collection  requiring 


approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3504. 

Authorship 

The  primary  author  is  Robert  J. 
Blohm,  Office  of  Migratory  Bird 
Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 


Dated:  September  26, 1994 

George  T.  Frampton,  Jr. 

Assistant  Secretary  for  Fisb  and  Wildlife  and 
Parks 

PART  20— [AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 
B,  part  20,  subpart  K  is  amended  as 
follows. 


1 .  The  authority  citation  for  part  20  is 
revised  to  read  as  follows: 

Authorit3r  Migratory  Bird  Treaty  Act  (^y 
3, 1918).  as  amended,  (16  U.S.C  703-711); 
the  Fish  and  Wildlife  Improvement  Act  of 
1978  (November  8.  1978),  at  amended,  (16 
U.S.C.  712);  and  the  Fish  and  Wildlife  Act  of 
1956  (August  8,  1956),  as  amended,  (16 
U.S.C  742  a-d  and  e-j). 

BtLUNG  CODE  4310-6S-f-M 
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DEPARTMENT  Of  COMMERCE 

National  TeiecomrTiunic.Uions  and 
Intormation  Administration 

Advisory  Council  on  the  National 
information  Infrastructure  Open 
Meeting 

AG£NCV:  National  Teleconununications 
and  Inforniation  Administration  (NTTA). 
ACnON:  Notice  is  hereby  given  of  ■ 
meeting  of  the  United  States  Advisory 
Council  on  the  National  Information 
Infrastructure,  created  pursuant  to 
Executive  Order  12864.  as  amended. 

SUMMARY:  The  President  established  the 
Aiiv  isory  Council  on  the  National 
Information  Infrastructure  (Nil)  to 
advise  the  Secretary  of  Commerce  on 
matters  related  to  the  development  of 
the  Nil.  In  addition,  the  Council  shall 
advise  the  Secretary  on  a  national 
strategy  for  promoting  the  development 
of  the  Nil  The  Nil  will  result  from  the 
integration  of  hardware,  software,  and 
skills  that  will  make  it  easy  and 
affordable  to  connect  people,  through 
the  use  of  communication  and 
information  technology,  with  each  other 
and  with  a  vast  array  of  services  and 
information  resources.  Within  the 
Department  of  Commerce,  the  National 
Telecommunications  and  Information 
Administration  has  been  designated  to 
provide  secretariat  services  to  the 
Council. 


b\  '■'"•M.lHnt  (Jinton  on  b«ptenitoer  15,  1^3, 
•i;  :  an  -DdM)  oo  December  30,  tW3  and  |uDe 
13.  1994. 

DATES:  The  Nil  Advisory  Council 
meeting  will  be  held  on  Wednesday, 
October  19.  1994  from  830  am  until 
4:30  p  m. 

ADDRESSES:  The  Nil  Advisory  (.t)un<  il 
meeting  will  take  place  t!  t.he  Mniinfaui 
View  Center  for  the  PerfnninnR  .Arts, 
City  of  Mountain  View,  Pos'  Offite  FU)x 
7540,  Moiir.tain  Viow  ralitomia  'Hinq 
(comer  of  (  .i^'ru  li.i;  Mfti  v  Strt-ets) 
FOR  FURTHER  iNf  ORMATtON  CONTACT:  Ms 
CeUa  Nogales  [u:  .M.s   .M>w^.tn  (,r.>g^. 
alternate).  Designated  F>(itrai  Ottirer  tor 
the  Advisory  Council  <  ■.  '!  »■  Natmnal 
Information  Infrastruct  ire.  Ndt;.  r  ul 
Telecommunications  and  Inform;,  ttion 
Administration  (NTIA);  US 
Department  of  Commerce,  Room  4892; 
14lh  Street  and  Constitution  Avenue, 
N.W.;  Washington,  DC  2O2J0 
Telephone:  202-482-1835;  Fax:  202- 
4R?  0979;  E-mail:  nir<T>ntia  doc.gov. 

Agtuida 

1   Opening  Remarks  by  the  Co- Chairs 
I  Delano  Liwis.  Ed  SUrCrarken) 

2.  Review  of  Progress  on  iJego-Projects 

3.  Education  and  t/M  SU  Princtpiet 

4.  Inteiiectual  Property  Pnnciplet 

5.  Remarks  by  the  Deputy  Secretary  of 

Commerce 

6.  Ducussion  of  Critical  Issues 
Personal  Privacy 

Rules  and  Rsaponsibilities  of  NU  Dm 


Ensuring  Access  to  the  Nil 

Global  Usesofthp  MI 
7  Public  Disciii-< It  ■•   LjiirstKins  and  Answers 
8.  Next  Meetjn^  I  ^:!f  and  Afirnekj  I'^-ms 

PUBLtC  PARTICIPATK>N:    Ilic  •!).•.  -jiiv;  will 
be  op«'n  !o  ttu'  pul)!i<  .  with  iiii'.i!(>(i 
seating  available  on  a  first  <  ome.  first 
served  basis.  Any  member  of  the  public 
requiring  special  services,  such  as  sign 
language  interpretation,  should  contact 
Meggan  Griggs  at  202-482-1835. 

Any  member  of  the  public  may 
submit  written  comments  (  om  erninj: 
the  Council's  affairs  at  any  lane  btiore 
or  after  the  meetings.  Cxjmments  should 
be  submitted  through  ekKtr'iJiK  m.is!  to 
nii®ntia.doc.gov  or  to  the  I  >«'Men<()t>(i 
Federal  Officer  at  the  address  !is!t-<i 
above. 

Within  thirty  (30)  days  following  the 
meeting,  copies  of  the  minutes  of  the 
Advisory  Council  meeting  may  be 
obtained  through  Bulletin  Board 
Services  at  202-501-1920,  202-482- 
1199,  over  the  Internet  at  utf  doc.gov,  or 
from  the  U.S.  Department  of  Commerce, 
National  Telecommunications  and 
Information  Administration,  Room 
4892, 14th  Street  and  Constitution 
Avenue,  N.W.;  Washington.  DC.  20Z30, 
Telephone  202-482-1835. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 

Information. 

IFRDoc  94-24336  Filed  9-30- LM.h  ^5  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Parts  200,  203.  204,  206  and 
267 

[Docket  No.  R-©4-ia2«;  FR-3027-F-02] 

RIN  2502-AF2S 

Appraisals  and  Property  Valuation 

AQENCV:  UfTice  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Final  rule. 

SUMMARY:  This  Tinal  rule  establishes 
minimum  standards  for  real  estate 
appraisals  made  by  staff,  fee  panel  and 
contract  appraisers  in  determining  the 
maximum  insurable  mortgage  amount  in 
most  HIID/FHA  single  family  (one-to- 
four  family^  and  muilifamily 
transactions;  and  establishes  criteria  for 
the  selection  of  appraisers  by 
mortgagees.  The  rule  also  distinguishes 
those  appraisals  that  may  be  performed 
by  state  licensed  appraisers  fn>m  tho«w 
that  must  be  performed  by  state  certified 
appraisers. 
DATES:  Effective  Date:  December  2.  1994. 

Applicability  date:  Section  267.10  is 
applicable  to  HUD  employees  who 
qualify  as  certified  general  appraisers 
not  later  than  December  31.  1996.  unless 
the  Assistant  Secretary -Coramissionor 
speciQea  otherwise  in  a  specific  case 
FOR  FtmTMCR  INFORMATION  CONTACT:  For 
single  family  programs:  Mums  Carter, 
Director  of  the  Single  Family 
Development  Division.  Room  9270, 
Department  of  Housing  and  Urtian 
Development.  451  5>eventh  Street.  SW. 
Washington.  DC  20410-8000.  telephone, 
voice:  (202)  708-2720;  (TDD)  (202)  708- 
4594.  (These  are  not  toll-free  numbers.) 
For  multifamily  programs:  Linda 
Cheatham,  Director.  Office  of  Insured 
Multifamily  Development.  R<xjin  6134. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW. 
Washington.  DC  20410-8000.  telephone, 
voice:  (202)  708-3000;  (TDD)  708-»594. 
(These  are  not  toll-fnje  niimb«'rs.) 

SUPPLEMENTARY  INFORMATION: 

I.  Information  (killection 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  submitted  to  the  OfHce  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act  of 
1980.  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  vvilh  these 
information  collection  requirements 


until  they  have  been  approved  and 
assigned  an  OMB  control  nunibrr  The 
OMB  control  number,  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register.  See  the  "Other 
Matters"  se<iion  of  this  preaiablf  for 
further  information  on  the  information 
collection  requirements 

II.  Publication  of  the  Proposed  Roie 

On  September  16.  1993.  the 
Def)artment  published  in  the  above 
Docket,  at  58  FR  48556.  a  proposed  rule 
entitled  "Appraisals  and  Property 
Valuation".  The  proposal,  among  other 
things,  would  promulgate  a  new  part 
267  to  title  24  of  the  Code  of  Federal 
Regulations  containing  minimum 
standards  for  HUD  real  estate  appraisals 
and  criteria  for  the  selection  of 
appraisers  by  mortgagees.  The  preamble 
to  the  proposed  rule  describes,  in 
greater  detail  than  below,  the  legislative 
background  for  this  rulonoaking  and  set 
the  rulemaking  in  the  context  of  certain 
administrative  changes  that  the 
Department  had  been  considering  on  its 
OMm  initiative  The  preamble  also 
explains  the  significant  provisions  of 
proposed  part  267  as  well  as  certain 
conformmg  amendments  to  other  parts 
of  HUD  regulations. 

Interested  persons  were  invited  to 
submit  comments  in  Docket  No.  FR- 
3027  on  or  before  Nov.  15.  1993 

III.  Description  of  this  Final  Rule 
Background 

This  rule  implements  two  statutory 
provisions.  Section  142  of  the 
Department  of  Housing  and  Ur^an 
Development  Reform  Act  of  1989 
(Reform  Act)  requires  that  the  appraisal 
of  all  property  securing  an  FHA-insured 
mortgage  be  performed  in  accordance 
with  generally  approved  appraisal 
standards. ■  Section  322  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (Cranston-Gonzalez)  provides  that 
single  family  Direct  Endorsement  (DE) 
mortgagees  may  choose  the  appraisers 
who  evaluate  properties  securing  FHA- 
insured  mortgages  and  states  that  those 
appraisers  may  be  legal  entities  as  well 
as  natural  persons.'  Furthermore,  as 
explained  in  the  proposed  rule.  HUD, 
on  its  own  initiative,  has  been  revising 
its  procedures  for  qualifying  appraisers 
and  for  requiring  their  use  in  various 
FHA  programs.  The  objective  is  to 
identify  under  each  program  the 
particular  method  of  determining  who  is 
qualified  to  perform  the  appraisal. 


'  Section  142  of  the  Reform  Ad  added  aeaion 
202te)  to  tlw  l^tiooal  Housing  Act  IMHA.  Act).  12 
U.S.C  170a<e). 

'Section  322  of  Crantton-Conzalei  amrniiptl 
aeaion  202|«). 


consultancy  or  other  type  of  evaluation, 
based  on  differences  inherent  in  the 
broad  range  of  insurance  programs  that 
comprise  Titles  I  and  II  of  the  National 
Housing  Act  (Act.  NHA). 

As  a  consequence  of  the 
Congressional  mandates  and  its  own 
initiatives,  the  Department  published 
the  proposed  rule  which  elicited  384 
written  public  comments.  Some  of  these 
comments  raised  a  single  issue,  while 
others  expressed  multiple  questions  or 
concerns.  Many  were  repetitive.  In  this 
rule,  a  number  of  changes  are  the  direct 
consequence  of.  or  are  easily  traceable 
to.  public  comments,  as  explained 
below.  Also  being  adopted  are  changes 
originated  by  the  Department  as  a  result 
of  having  further  considered  its 
proposal.  Mainly,  these  modifications 
are  designed  to  simplify  the  rule  in  its 
final  form  and  to  address  comments 
which  objected  to  the  burdensomeness 
of  several  proposed  requirements.  In 
addition,  there  are  a  number  of  editorial 
revisions  that  were  needed  to  correct 
errors  and  improve  readability;  they  are 
self-explanatory  and  are  not  discussed. 

Differences  Between  the  Proposed  and 
Final  Rules 

This  rule  differs  from  the  proposal  in 
two  general  respects.  The  first  difference 
is  in  response  to  a  view  expressed  by 
several  commenters  that  the  proposed 
rule  was  difficult  to  follow  and  should 
be  split  into  separate  rules  covering 
single  family  and  multifamily  programs, 
respectively.  HUD  does  not  believe  that 
such  radical  restructuring  is  necessary 
but  does  recognize  that  FHA's  single 
and  multifamily  programs  differ  enough 
that  a  division  of  the  proposed  rule's 
content  along  those  lines  would  be 
helpful.  Consequently,  the  final  rule  has 
reorganized  the  new  part  267  into  three 
subparts  Subpart  A  includes  material 
common  to  both  single  and  multifamily 
programs,  subpart  B  relates  exclusively 
to  single  family  programs  and  subpart  C 
relates  only  to  multifamily  programs. 
This  revision  has  necessitated  a 
technical,  non-substantive  redrafting  of 
various  proposed  sections,  e.g..  the 
definition  of  "appraisal"  has  been 
tailored  to  fit  subparts  B  and  C.  but 
these  changes  do  not  affect  meaning. 

Not  as  obvious  is  a  shift  in  the  final 
rule  toward  a  less  incursive  regulatory 
posture  that  gives  greater  recognition  to 
accepted  industry  standards  and 
practices.  Several  HUD  standards 
contained  in  the  proposal  are  being 
deleted  and  the  Departure  Provision  of 
the  Uniform  Standards  of  Professional 
Appraisal  Practice  (USPAP)  is  being 
acknowledged  with  respect  to  single 
family  programs.  Regarding  this  latter 
change,  FHA  currently  requires  that  all 


single  family  appraisals  be  "complete 
appraisals",  as  that  term  is  defined 
under  Standard  1  of  USPAP,  but 
instances  may  arise  when  the  Departure 
Provision  will  be  invoked  to  authorize 
"limited  appraisals"  under  specific 
circumstances  and  on  a  case-by-case 
basis.  In  general,  we  are  increasingly 
con\inced  that,  with  legislative 
prompting,  the  appraisal  profession  is 
moving  in  the  direction  of  effective  self- 
regulation  and  that  HUD  should  limit  its 
role  to  adapting  industry  requirements 
and  practices  to  particular  F11A  needs 
rather  than  competing  with  broader 
ongoing  efforts  to  improve  the  reliability 
of  residential  appraisals  and  the  overall 
performance  of  the  appraisal  industry. 

Set  forth  below  is  a  discussion  of 
significant  changes  from  the  proposed 
rule  contained  in  each  of  the  three 
subparts  of  new  part  267. 

Subpart  A — General 

In  §  267.1  (applicability),  paragraph 
(b)(2}  has  been  changed  to  add  a 
reference  to  §  201.23(b)(3)  regarding  the 
"trade-in"  of  a  borrower's  equity  Ln  a 
manufactured  home.  As  a  result,  part 
267  now  excludes  appraisals  used  in 
determining  the  borrower's  equity  in  an 
existing  manufactured  home  traded  for 
a  new  manufactured  home  to  be 
purchased  with  a  Title  I  loan.  This 
reference  was  inadvertently  omitted 
from  the  proposed  rule.  Also,  in 
paragraph  (b)(3)  of  §  267.1.  the 
exception  for  property  improvement 
loans  has  been  broadened  by  changing 
the  phrase  "one-  to-four  family 
dwellings"  to  "property"  since  the 
exception  should  cover  Title  I 
commercial  and  multifamily  property 
improvement  loans  as  well  as  one-to- 
four  family  dwellings.  The  paragraph 
has  also  been  revised  to  reflect  a  recent 
decision  by  the  Department  to  enhance 
the  Title  I  program.'  Specifically,  the 
$15,000  threshold  of  borrower  equity  In 
the  property  undergoing  improvement, 
below  which  no  mortgage  is  required, 
has  been  eliminated. 

"HRREA"  (Title  XI  of  the  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  1989)  has  been 
included  as  definition  (d)  under  §  267.2 
to  aid  the  reader. 

A  broad  description  of  "Single  family 
program"  has  been  included  as 
definition  (j)  under  §  267.2. 

"USPAP"  has  been  included  as 
definition  (1)  under  §  267.2  and  to  it  has 
been  added  the  provision  of  former 
§  267.4(c)(4).  That  provision  states  the 
Department's  policy  of  recognizing  any 
changes  or  additions  to  USPAP  which 


'  See  Htwb  ReiuAM  iscunii  by  iha  Oupartment  on 
)une  28.  1994. 


the  Appraisal  Standards  Board  may 
from  time  to  time  adopt,  unless  HUD 
publishes  in  the  Federal  Register  its 
decision  not  to  recognize  a  change  or 
addition. 

In  §  267.3.  paragraph  (b)(1)  [formerly 
§  267.6(b){l)l  prohibits  certain 
discriminatory  acts.  It  has  been 
extensively  revised  in  response  to 
numerous  comments  about  the 
burdensomeness  for  mortgagees  of 
reporting  on  the  relative  frequency  with 
which  they  use  women  and  minority 
status  appraisers.  At  the  same  time,  we 
have  been  careful  to  ensure  the  public 
availability  of  the  data  which  would 
have  been  provided  by  those  reports  and 
which  for  single  family  programs  the 
Department  will  now  obtain  elsewhere 
in  accordance  with  paragraph  (b)(2)  of 
§  267.3.  The  Department  will  be 
scrutinizing  that  data  carefully.  We  will 
not  countenance  discrimination  by 
lenders  against  female  and  minority 
status  appraisers. 

For  single  family  programs,  HUD  will 
compile  an  annual  report  directly  from 
information  which  the  Department  will 
maintain  for  each  appraiser  listed  on  the 
Roster.  Information  with  respect  to 
gender  and  minority  status  will  be 
furnished  by  the  appraiser  at  the  time  he 
or  she  applies  for  listing.  This  is 
permitted  by  the  newly-added  reference 
to  "such  further  information  as  HUD 
may  require"  in  §  267.8(d)(2).  When  the 
mortgagee  accesses  the  Cximputerized 
Homes  Underwriting  Management 
System  (CHUMS),  giving  the  appraiser's 
certification  or  license  number,  the 
information  on  the  appraiser  will  be 
recorded  bom  the  Roster  data  bank.  For 
fee  panel  appraisers,  HUD  will  record 
the  information  from  the  Roster  data  at 
the  time  the  panelist  is  assigned.  The 
Department  will  be  able  to  prepare  the 
annual  report  directly  from  this 
information  and  will  make  it  available 
to  members  of  the  public  upon  request. 
See  §  267.3(c). 

With  respect  to  multifamily  programs, 
there  do  not  exist  systems  analogous  to 
CHUMS  and  the  Roster,  and 
consequently  the  data  must  be  furnished 
by  Delegated  Processors,  contract 
appraisers  and  consultants,  and  each 
housing  finance  agency  (HFA) 
participating  in  the  Department's  HFA 
Risk-Sharing  Program.  Since  the  number 
of  multifamily  cases  processed  is 
considerably  less  than  single  familv 
activity  during  a  given  time  span,  tiiis 
burden  should  not  be  unreasonable. 
Details  of  this  reporting  requirement 
will  be  specified  in  one  of  the  terms  of 
the  contract/agreements  which  HUD 
executes  with  its  Delegated  Processors, 
contract  appraisers  and  consultants  and 
HFAs.  Because  reporting  under 


multifamily  programs  is  being 
implemented  by  contractural  obligation, 
and  because  that  obhgation  is  not  set 
forth  under  existing  contracts,  the  data 
will  not  become  immediately  available 
when  this  rule  takes  effect  As  of  the 
effective  date  provided  at  the  beginning 
of  this  preamble,  however,  ail  new 
contractural  agreements  and  all 
renewals  or  renegotiations  of  existing 
agreem«its  will  p>rovide  for  the  data  to 
be  furnished  thereafter.  See 
§  267.3(c)(5). 

Proposed  §  267.6(c)  relating  to 
competency  is  now  paragraph 
§  267.3(d)." 

A  new  §  267.4,  entitled  "  waiver",  has 
been  added  at  the  end  (rf  subpart  A.  The 
section  authorizes  the  Assistant 
Secretary-Commissioner  to  waive  any 
requirement  in  part  267  not  mandated 
by  statute  when  enforcement  of  that 
requirement  would  adversely  affect  the 
purposes  of  the  NHA.  It  is  unlikely  that 
this  waiver  authority  would  be  invoked 
often  under  part  267  However.  HUD 
has  been  including  a  similar  waiver 
provision  in  many  recently  adopted 
rules  because  it  does  permit 
administrative  flexibility  in  unusual 
circumstances  when  invariable 
application  of  a  rule  would  be  unfair  or 
contrary  to  program  objectives. 

Subpart  B — Single  Family  Programs 

in  §  267.5,  entitled  "Definilions 
applicable  to  single  family  programs", 
paragraph  (a),  defining  "Appraisal",  no 
longer  includes  the  phrase  "as  estimated 
by  HUD  staff  or  an  appraiser  under 
contract  with  HUD"  which  appeared  in 
proposed  §  26-.2(b){2).  The  effect  of  this 
change  is  that  the  DE  lender,  not  HUD, 
will  be  responsible  for  estimating 
replacement  cost  under  the  section  220 
single  family  program. 

In  customary  usage,  the  term  "single 
family"  is  well  established.  However. 
there  are  FHA  programs  that  do  not  fit 
the  usual  concept  of  one-to-four  family 
dwellings,  yet  are  governed  by  one-to- 
four  family  appraisal  standards  and 
procedures,  specifically.  Title  I 
multifamily  and  non-residential 
property  improvement  loans.  The 
revised  definition  (c)  under  §  267.5. 
"one-to-four  family  residential 
property",  covers  this  anomaly.  Note 
that  there  is  no  parallel  definition  of 
multifamily  programs,  which  simply 
include  all  other  FHA  mortgage 
origination  transactions. 

Section  267.6  follows  proposed 
§  267.3.  but  with  minor  editing  to 
improve  readability  and  clarity. 

Section  267.7,  Appraisal  standards, 
represents  an  extensive  revision  of 


50458        Federal  Register  /  Vol    59,  No.  190  /  Monday,  October  3,  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  190  /  Monday,  October  3.  1994  /  Rules  and  Regulations        50459 


50458        Federal  Rpt;ister  /  Vol.  59,  No.  190  /  Monday.  October  3.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  190  /  Monday,  October  3.  1994  /  Rules  and  Reguktions 


50459 


proposed  §  267.4  on  this  subject. 
Specifically: 

(1)  The  proposed  rule  stated  that  the 
USPAP  Departure  Provision  would  not 
apply  to  FHA  single  family  appraisals. 
The  preamble  to  the  proposed  rule 
stated  a  concern  that  the  Provision 
might  be  used  to  dispense  with 
important  information  gathering.  (See 
58  FR  48560).  After  considering  the 
matter  more  fully,  we  have  decided  that 
this  concern  is  unjustified.  Each  of  the 
appraisal  forms  permitted  by  HUD 
makes  clear  what  information  is 
required  and  any  deficiency  should  be 
readily  noticed  by  the  review  appraiser 
or  underwriter.  Also,  the  Provision  will 
only  be  invoked  under  unusual 
circumstances,  subject  to  mutual 
agreement  of  the  mortgagee  and 
appraiser,  after  obtaining  consent  from 
the  local  HUD  office.  Should 
appropriate  circumstances  arise  and  a 
complete  appraisal  not  be  required,  the 
Provision  gives  HUD  the  administrative 
flexibility  to  save  the  parties  needless 
expense.  The  Department  expects  that 
eventually,  as  experience  is  gained,  a 
handbook  addition  or  other  directive 
will  be  issued  with  respect  to  Departure 
situations  in  single  family  programs.  In 
view  of  the  foregoing,  tlie  Provision  is 
being  given  recognition  for  single  family 
programs  and  reference  to  it  (as  being 
inapplicable)  has  been  dropped  from 
former  § 267.4(a)(1).  now  §267. 7(a)ll). 

(2)  Section  267.4(a)(3)  of  the  proposed 
rule  is  being  deleted  as  unnecessary  and 
somewhat  redundant  since  §  267.7(a)(8) 
of  the  final  rule  covers  the  question  of 
property  valuation  methods  in  greater 
detail. 

(3)  Section  267.4(a)(4)(i)  of  the 
proposed  rule  described  the  appraisal 
report  forms.  That  section  has  been 
revised  in  §  267.7(a)  of  the  final  rule  to 
extract  the  language  pertinent  to  single 
family  programs.  Two  Federal  National 
Mortgage  Association  forms  are  also 
being  added  as  acceptable  for  FHA 
single  family  purposes;  these  are 
somewhat  more  detailed  than  the 
Uniform  Residential  Appraisal  Report 
and  offer  an  alternative  means  of 
presenting  the  data.  In  addition,  former 
§267,4(a)(4)(iii)  required  sufficient 
"depth  of  analysis"  to  reflect  the 
complexity  of  the  property.  HUD  has 
concluded  that  the  data  rTecessary  for  an 
appraisal  which  satisfies  the  other  FHA 
standards  will  necessarily  reveal 
whether  ihe  property  is  complex  so  as 
to  require  a  certified  rather  than  a 
licensed  appraiser.  Therefore,  the  need 
for  this  separate  and  rather  vague 
standard  is  avoided  and  the  language  of 
proposed  §  267.4(a)(4)(iii)  has  been 
dropped  from  this  final  rule. 


(4)  Proposed  §  267.4(a)(7)  is  being 
deleted  as  not  really  pertinent  for  single 
family  programs. 

(5)  Proposed  §267.4(a)(ll)  is  being 
deleted  to  simplify  the  appraiser's 
responsibilities.  We  agree  with  several 
commenters  that  the  added  burden  of 
requiring  the  appraiser  to  check  the 
property's  legal  description  is  not 
justified  by  the  remote  likelihood  of  a 
mistake  in  the  address. 

(6)  Section  267.7(a)(8)  still  requires 
the  appraiser  to  certify  that  the  racial/ 
ethnic  composition  of  the  neighborhood 
has  in  no  way  affected  the  appraisal 
determination.  However,  the  phrase  "or 
socioeconomic"  has  been  dropped  as 
part  of  this  certification.  The  term  was 
not  susceptible  to  a  clear  understanding. 
It  was,  in  fact,  misleading,  since  the 
economic  composition  of  the 
surrounding  neighborhood,  e.g..  level  of 
property  maintenance,  is  a  valid 
consideration  in  determining  value, 
whereas  any  consideration  of  the  social 
mix  and  demographics  is  precluded  by 
the  rule's  explicit  warning  that  the 
appraiser  must  not  give  weight  to  racial 
and  ethnic  aspects  of  the 
neighborhood  *.  A  similar  change  has 
been  made  with  respect  to  the 
certification  for  multifamily  programs  in 
§  267.11(a)(9). 

(7)  Proposed  §  267.4(a)(12),  now 
§  267.7(a)(9),  describing  valuation 
methods,  has  been  revised  to  extract  the 
relevant  single  family  provisions. 

Section  267.8(a)ll)(i)(A)  of  the  rule 
contains  a  parenthetical  phrase  to  make 
clear  that  a  mortgagee  selecting  an 
appraisal  organization  may  also  select  a 
particular  employee  within  that 
organization  to  perform  the  appraisal. 

Section  267.8(c)(1)  embodies  the 
prohibitions  of  proposed  §  267.5(c),  but 
has  been  simplified  in  one  respect. 
Proposed  §  267.5(c)(1)  addressed 
contracts  between  the  mortgagee  and  the 
appraiser  if  the  two  were  affiliated. 
While  this  relationship  is  still 
prohibited  in  multifamily  cases,  in 
single  family  programs,  where  DE 
mortgagees  may  employ  staff  appraisers, 
it  is  inconsistent  with  much  of  the 
lending  industry's  practice.  The 
prohibition  has  therefore  been  dropped 
from  §  267.8(c). 

In  §  267.8(d)(1).  the  list  of  legal 
entities  which,  together  with  natural 
persons,  comprise  eligible  types  of 
appraisers  has  been  expanded  from  the 
list  in  §267.5(d)(l)  of  the  proposed  rule 
to  include  joint  ventures,  limited 
liability  companies  and  other 


'In  addition  (o  the  cartincation  raquirement  of 
<i  267. 7(a)(8)  it  ihould  alao  be  noted  that  the 
Uniform  Raaidantial  AppraiMl  Report  Form  slates 
in  bold  type  that  "(rlace  and  the  racial  composition 
of  the  neighborhood  are  not  appraisal  (actors." 


organizations.  In  addition.  §  267.8(d)(1) 
has  been  redrafted  to  explain  the 
options  available  to  a  DE  mortgagee  in 
need  of  an  appraiser,  i.e.,  an 
independent  contractor,  a  staff 
employee  or  a  fee  panelist.  Section 
267.5(d)(1)  of  the  proposed  rule  did  not 
cover  these  options;  paragraphs  (d)(l)(i), 
(d)(l)(ii)  and  (d)(l)(iii)  focused  instead 
on  appraiser  qualifications,  which  made 
them  somewhat  redundant  since 
appraiser  qualifications  were  also  set 
forth  in  §  267.5(d)(2).  now  §  267.8(d)(2). 
describing  the  Roster. 

Proposed  §  267.5(d)(l)(iv)  has  been 
incorporated  into  §267.8  (d)(1)  of  this 
rule  and  revised  to  make  it  clear  that  the 
mortgagee  and  appraiser  share  not  only 
concurrent  but  also  equal  responsibility 
for  the  accuracy  and  thoroughness  of  an 
appraisal. 

In  §  267.8(d)(2).  the  appraiser,  rather 
than  providing  evidence  of  compliance 
with  the  items  listed  in  proposed 
§  267.5(d)  (2)(i)-{vi),  may  now  certify 
that  he  or  she  satisfies  the  requirements 
of  that  paragraph.  Also,  two  of  the 
proposed  requirements  have  been 
dropped:  there  is  no  obligation  to  obtain 
errors  and  omissions  insurance  unless 
the  mortgagee  requires  it  and  there  is  no 
fee  for  being  listed  on  the  Roster. 

Section  267.8(f)(1)  [proposed 
§  267.5(h)l  no  longer  requires  as  a 
condition  to  transferring  an  appraisal 
that  the  accepting  mortgagee  have 
"adopted  appraisal  review  procedures 
in  accordance  with  this  part".  Inclusion 
of  this  condition  in  the  proposed  rule 
was  an  error.  There  is  no  appraisal 
review  procedure  contained  in  the  rule. 

Section  267.5(f)  of  the  proposed  rule, 
regarding  the  extent  to  which  others 
may  assist  the  appraiser,  has  been 
deleted.  As  explained  above,  the  thrust 
of  many  changes  which  distinguish  this 
rule  from  the  proposal  is  to  place  a 
greater  reliance  on  USPAP  and, 
wherever  possible,  to  achieve 
compatibility  with  generally  accepted 
practices  of  the  appraisal  industry. 
Consistent  vdth  this  approach,  the 
Department  looks  to  USPAP  to  set 
criteria  for  the  "assistance  of  others". 

Finally,  mention  should  be  made  of 
the  conforming  amendment  under  24 
CFR  part  204,  Coinsurance,  contained  in 
the  proposed  rule  (58  FR  48566).  On 
March  30,  1994  (59  FR  14809.  Docket 
No.  R-94-1717).  the  Department 
proposed  termination  of  its  single 
family  coinsurance  program  but  tlie 
proceeding  in  Docket  No.  R-94-1717  is 
still  open.  Until  final  action  is  taken, 
part  204  remains  in  effect  and  is  being 
amended  by  this  rule. 


Subpart  C — MultHamMy  Programs 

Section  267.9,  Defmitions  applicable 
to  multifamily  programs,  extracts  from 
§  267.2  of  the  proposed  rule  those 
definitions  pertinent  to  multifamily 
programs.  As  with  §  267.5,  some 
editorial  changes  have  been  required  to 
accommodate  this  separation  of  the 
definitions  from  the  format  in  which 
they  were  proposed. 

Section  267.10,  Quahfied  appraisers 
and  appraisals,  derives  from  §  267.3  of 
the  proposal.  It  has  been  redrafted  to  fit 
exclusively  multifamily  programs.  Note 
also  that  paragraph  (a)  provides  for  HUD 
employees  performing  multifamily 
appraisals  to  be  qualified  as  certified 
general  appraisers  not  later  than 
December  31,  1996,  unless  the  Assistant 
Secretary-Commissioner  specifies 
otherwise  in  an  individual  case.  It  is 
FHA's  goal  to  qualify  its  staff  appraisers 
in  accordance  with  the  standards  of  a 
state  as  soon  as  possible.  However,  the 
Department  is  currently  undertaking  an 
extensive  reorganization  and 
restructuring  of  its  field  office  functions 
and  jurisdictions.  Very  likely,  a  number 
of  HUD  Multifamily  appraisers, 
including  some  who  have  already 
attained  certified  general  status,  will  be 
retiring  in  the  near  future.  Time  is 
required  to  recoup  such  losses  and  our 
current  estimate  is  that  we  will  not  be 
able  to  achieve  comprehensive 
certification  of  multifamily  appraisers 
until  the  end  of  1996.  Some  currently 
certified  employees  will  remain,  of 
course,  and  others  will  become  certified 
before  that  Ume.  but  we  cannot  set  a 
precise  schedule  because  available 
training  funds  for  the  1995  and  1996 
fiscal  years  are  not  known  nor  is  the 
retirement  rate  predictable  with  much 
accuracy.  Moreover,  the  dispatch  with 
which  HUD  can  accomplish 
conprehensive  certification  of  its  staff 
appraisers  will  be  directly  proportional 
to  the  extent  of  training  and  experience 
required  by  different  states  so  progress 
will  undoubtedly  vary  from  one  field 
office  to  another.  We  have  set  a  date  of 
Decembr;r  31.  1996  for  achieving  full 
staff  certification  in  multifamily 
programs;  however,  in  the  event  funding 
and  attrition  rates  differ  appreciably 
from  our  projections,  we  will  adjust  the 
effective  date  to  make  it  earlier  if 
possible,  later  if  necessary. 

As  IS  the  case  with  §  267.7.  which  sets 
standards  for  single  family  appraisals, 
§267.11  has  been  extensively  revised 
both  to  reduce  requirements  and  to 
extract  specific — in  this  case 
multifamily — appraisal  standards.  In 
most  respects.  §§  267.7  and  267,1 1  are 
alike,  except  that  in  §  267. 11:  1)  the 
prescribed  appraisal  forms  are  different; 


2)  the  review  of  historical  sales  prices 
covers  a  three- year  (or  more),  rather 
than  a  one- year,  time  span;  3)  proposed 
rule  paragraphs  267.4(a)(7)  and  (a)(8), 
concerning  marketing  period  and  factors 
that  affect  income  and  the  absorption 
period,  are  relevant  for  multifamily 
sales  and  are  included;  and  4)  the 
reference  to  valuation  methods  focuses 
on  the  greater  concern  with  replacement 
cost  in  multifamily  programs. 

For  the  reasons  cited  above  in  the 
description  of  §  267.8.  the  provision 
regarding  the  assistance  of  others, 
§  267.5(f)  of  the  proposed  mle,  has  been 
deleted.  However,  §  267.12  contains  a 
new  paragraph  (b)(2).  inadvertently 
omitted  from  the  proposed  rule,  that 
outlines  the  relationship  between  an 
appraiser  and  a  Delegated  Processor. 
Paragraph  (b)(2)  explains  that  HUD  must 
review  and  approve  each  appraiser  who 
works  for  a  Delegated  Processor,  either 
as  an  employee  or  as  an  independent 
contractor.  We  also  review  and  approve 
each  appraiser  employed  under  a 
Technical  Discipline  Contract  (TDC). 

Discussion  of  the  Comments  Received 

The  Two  Main  Issues 

Most  of  the  comments  addressed  one 
or  both  of  the  pnncipal  objectives  of  the 
rule:  to  require  the  certification  or 
li^nsing  of  appraisers  for  FHA-insured 
mortgages  and  to  enable  DE  mortgagees 
to  use  appraisers  of  their  own  choosing 
for  FHA  transactions.* 

The  Certification/Licensure  Issue 

As  was  pointed  out  in  the  proposed 
rule,  the  requirement  that  FHA 
appraisers  must  be  certifjed  or  licensed, 
depending  upon  the  nature  of  the 
transaction,  is  based  on  section  142  of 
the  Reform  Act,  and  parallels  a  similar 
Congressional  mandate  in  FIRREA  that 
only  certified  general,  certified 
residential  or  licensed  persons  may 
perform  appraisals  involving  federally 
related  transactions.  Thus,  when  section 
142  was  enacted,  a  system  of  state 
certification  and  licensing  was  already 
under  development.  This  was  beneficial 
in  two  respects.  First,  if  obviated  the 
need  for  HUD  to  develop  its  own 
regulatory  structure  with  a  rpsultant 
drain  on  staff  and  budgetary  resources. 
Second,  by  drawing  upon  the  FIRREA 
system  as  an  established  resource.  HUD 
could  fulfill  its  regulatory  responsibility 
with  a  minimum  of  added  expense  to 
homebuyers.  We  beheve  that  most 


'  Several  commenlen  used  the  rulemaking  as  an 
occasion  to  raise  matter*  outside  the  scope  of  this 
proceeding.  It  would  be  inappropriate  to  dispose  of 
those  matters  at  this  time,  but  to  the  extent  Ht'D 
deems  appropriate,  they  may  be  the  subfecl  of 
subsequent  administrative  action. 


appraisers  will  soon  be  certified  and/or 
licensed  in  order  to  participate  in  the 
broad  range  of  federally  related 
transactions  and  also  to  enhance  their 
own  professional  stature.  The  cost  of 
added  training  and  membership  will 
then  be  distributed  over  a  wide  base  of 
consumers.  Moreover,  there  will 
probably  be  a  dwindling  pool  of 
unlicensed  and  uncertified  appraisers 
upon  which  mortgagees  can  draw  so 
that,  quite  apart  from  the  mandate  of 
section  142,  debate  over  the  need  for 
such  accreditation  in  FHA  programs 
wrill  become  academic.  In  any  event, 
HUD  retains  its  control  over  appraisal 
fees  permitted  for  single  family 
programs  to  make  sure  that  they  do  not 
rise  disproportionately. 

The  Appraiser  Selection  Issue 

With  respect  to  the  DE  mortgag(*e's 
right  to  choose  appraisers,  we 
specifically  requested  comment  from 
the  public.  It  is  not  possible  for  HUD  to 
preclude  that  choice  by  rulemaking, 
since  the  mortgagee's  right  to  choose  has 
been  mandated  by  Congress  and  is 
therefore  beyond  the  scope  of  agency 
policy.  However,  we  wanted  to  assess 
the  extent  and  weight  of  public  opinion 
in  order  to  ascertain  if  there  were  a  g>ood 
case  HUD  might  present  to  Congress  for 
repealing  the  provision.  We  found  that 
public  opinion  v»»as  fairly  well  balanced 
between  support  and  opposition.  Some 
commenters  argued  that  lender  choice 
would  lead  to  abuse  and  distorted 
valuation;  others  that  it  would  do  no 
more  than  serve  to  simpUfy  and  speed 
the  appraisal  process.  We  turned, 
therefore,  to  an  analogy  with  experience 
already  gained,  inferring  that  use  of  the 
staff  appraisers  employed  by  many 
major  lending  firms  should  have  the 
same  potential  for  abuse  and  the  same 
tendency  to  encourage  lender-dictated 
property  values.  Yet  increasing 
experience  with  this  practice  has  not 
indicated  that  the  accuracy  or 
thoroughness  of  lender  staff  appraisals 
has  been  ccanpromised  by  pwessure  on 
the  employee.  We  have  concluded  that 
serious  concern  about  the  integrity  of 
lender- selected  appraisers  is  not 
supported  by  current  evidence  and  we 
do  not  plan  to  pursue  the  matter 
legislatively  at  this  time. 

Specific  comments  Some  of  the 
public  comments  raised  specific  issues 
that  should  be  addressed. 

Comment  on  review  appraisers:  The 
Department  has  not  adequately 
addressed  the  need  for  qualifying 
review  appraisers.  Furthermore,  there  is 
no  recognition  of  the  diffiwence  between 
a  technical  review  and  an 
administrative  review  as  those  terms  are 
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understood  within  the  appraisal 
industry. 

Response:  HUD  has  given 
considerable  thought  to  the  general 
question  of  appraisal  reviews  and  who 
performs  them.  For  ¥HA  purposes, 
reviews  are  essentially  of  two  types. 
First  are  those  incidental  to  the  duties 
of  the  DE  underwriter.  In  these 
instances,  the  appraisal  is  accepted  on 
its  face,  while  certain  factors  are 
weighed  into  the  decision  of  whether  or 
not  to  underwrite,  and  if  so.  whether  to 
change  the  loan  amount  on  the  basis  of 
an  adjustment  to  value.  This  is  not  an 
appraisal  action;  it  is  an  underwriting 
judgment  as  we  explained  in  the 
proposed  rule.  Along  with  these 
judgments,  the  underwriter  exercises 
administrative  review  responsibilities, 
checking  to  see  if  the  appraiser  has 
properly  completed  the  form,  noting  the 
comparables  used,  etc.  We  see  no 
element  of  technical  review  in  this  role 
of  the  underwriter,  who  is  not  cnrtified 
or  licensed  in  most  cases. 

The  second  type  of  review  is 
technical,  as  compared  to 
admmistrative.  With  respect  to 
multifamily  transactions,  technical 
reviews  are  conducted  by  HUD  staff  or 
by  a  contractor  and  may  result  in  a 
revision  of  the  appraisal  report.  In  the 
case  of  single  family  transactions,  they 
are  conducted  by  HUD  staff  and  may 
provide  a  basis  for  administrative 
sanctions,  but  they  do  not  materially 
affect  the  appraisal  report.  Whether  a 
technical  review  is  performed  by  a 
contractor  or  by  HUD  staff,  the  reviewer 
must  be  certified  in  tlie  case  of 
multifamily  programs  and  either 
certified  or  licensed,  as  is  necessary,  for 
single  family  programs.  In  order  to  make 
HUD'S  own  internal  practices  consistent 
with  the  standard  that  we  apply  to 
private  sector  appraisers,  the 
Department  intends  that  over  the  next 
several  years,  every  FHA  multifamily 
and  single  family  staff  appraiser  who 
performs  reviews  will  become  either 
certified  or  licensed,  whichever  is 
appropriate  for  the  nature  of  the  reviews 
that  he  or  she  performs. 

Comment  on  loan  correspondents 
choosing  appraisers:  The  proposed  rule 
does  not  clarify  whether  loan 
correspondents  or  their  sponsors  should 
choose  the  appraiser. 

Response:  The  Department  expects 
sponsors  to  be  responsible  for 
underwriting  single  family  loans 
submitted  by  their  loan  correspondents. 
Consistent  with  this  approach,  the 
sponsor  must  select  the  appraiser. 

Comment  on  limiting  market  value 
with  replacement  cost:  It  is  ill-advised 
and  inconsistent  with  USPAP  for  HUD 


to  stipulate  that  market  value  shall  not 
exceed  replacement  cost. 

Response:  The  Department  agrees 
with  several  of  the  commenfers  that 
there  are  instances  when  replacement 
cost  does  not  keep  step  with  market 
value,  and  this  is  precisely  why  a 
limitation  is  needed.  We  do  not  agree 
that  a  property  can  adequately  secure  a 
debt  for  any  sum  greater  than  is 
sufficient  to  replace  the  property.  For 
purposes  of  mortgage  financing,  value 
must  be  ascertained  prudently.  It  is  not 
the  same,  for  example,  as  the  value 
assigned  to  property  when  setting  a 
market  price.  For  FHA  purposes,  it  is 
fair  and  sensible  to  limit  market  value 
by  replacement  cost,  particularly  since 
it  will  be  supported  by  an  actual 
construction  contract. 

We  are  puzzled  by  the  assertion  of 
one  commenter  that  HUD's  policy  is 
inconsistent  with  USPAP.  Standards 
Rule  1-5  of  USPAP  states  that  the 
appraiser  must  consider  and  reconcile 
the  quality  and  quantity  of  data 
available  and  analyzed  within  the 
approaches  used  and  the  applicability 
or  suitability  of  those  approaches  which 
are  set  forth  in  Standards  Rule  1-4.  For 
FHA,  the  acceptable  approach  is  market 
value,  although  replacement  cost  is 
recognized  as  a  limit  to  data  acquired 
from  the  sales  of  comparable  propertiqj. 
We  see  no  conflict  with  USPAP  in  this 
regard. 

Comment  on  reporting  market 
conditions  and  trends:  Why  require  the 
appraiser  to  analyze  and  report  on 
current  market  conditions  and  trends  if, 
as  stated  in  the  preamble  to  the 
proposed  rule,  such  conditions  and 
trends  should  not  be  factored  into  the 
estimate  of  value? 

Response:  In  the  preamble  to  the 
proposed  rule,  we  stated  that: 

*   *   •  while  the  appraiser  should 
indicate  observed  market  trends  as  a 
part  of  the  appraisal  report,  a  trend 
should  not  be  factored  into  the  estimate 
of  value. 

This  statement  failed  to  make  a  basic 
distinction  between  what  is  meant  by 
"trend"  in  multifamily  compared  with 
single  family  programs,  and  caused 
several  commenters  to  question  the 
usefulness  of  trending  in  single  family 
appraisal  work. 

A  multifamily  appraiser  must  give 
consideration  to  long-term  projections 
of  market  changes  in  order  to  estimate, 
for  example,  project  income  from  rents 
over  the  life  of  the  mortgage.  Trends  are 
therefore  of  twofold  significance  in 
multifamily  cases:  they  address 
projected  changes  in  both  the  intrinsic 
value  of  the  property  and  in  its  earning 


ability.  Hence,  they  are  essentially 
forward-looking. 

By  comparison,  the  existence  of 
rapidly  rising  or  declining  prices  for 
single  family  properties  can  be 
ascertained  by  analysis  of  recent  sales 
data.  Looking  at  sale  prices  within  the 
preceding  six  months,  the  appraiser  can 
estimate  the  rate  of  increase  or  decrease 
in  an  area.  These  rates  of  change  will 
have  an  effect  on  the  value  of  the  subject 
property  and  must  be  taken  into 
consideration.* 

For  both  single  family  and 
multifamily  transactions,  however,  it 
should  be  borne  in  mind  that  conditions 
and  trends  are  ephemeral  elements  in 
any  economy  whether  viewed  from  a 
local  or  national  perspective  and  they 
reflect  assumptions  which  may  or  may 
not  be  vindicated  by  subsequent  events. 

Comment  on  reporting  the  use  of 
minority  appraisers:  Reporting  on  the 
use  of  minority  and  female  appraisers  is 
burdensome,  unnecessary  and  if 
nevertheless  adopted,  should  be  HUD's 
responsibility. 

Response:  This  is  an  important 
initiative.  It  is  intended  to  address  two 
matters  of  concern.  One  is  the  perceived 
underutilization  of  minority  and  female 
appraisers  in  general.  Second  is  a 
perceived  underutilization  of  minority 
appraisers  in  communities  where  they 
might  be  more  knowledgeable  about 
trends  and  conditions  and  more 
sensitive  to  community  problems. 
However,  the  Department  recognizes  the 
burden  this  reporting  requirement 
places  on  mortgagees,  especially  in 
FHA's  high  volume  single  family 
programs.  We  have  therefore  revised  the 
requirement  so  that  HUD  will  accept 
virtually  all  responsibility  for  compiling 
and  reporting  the  information  for  those 
programs. 

Comment  on  differing  appraiser 
classifications:  Why  does  the  proposed 
rule  not  distinguish  between  the 
different  levels  of  certification,  such  as 
a  Certified  General  Appraiser  compared 
with  a  Certified  Residential  Appraiser? 

Response:  We  do  distingui'in  cieiween 
certified  general  and  certified 
residential  appraisers  in  those  instances 
where  the  distinction  must  be  made. 
Thus,  when  the  reference  is  to 
multifamily  programs,  "certified 
general"  is  intended  and  the  rule  will 
usually  so  state.  When  we  are  referring 
to  single  family  programs  that  require 
the  services  of  a  certified  appraiser,  as 
described  in  §  267.5(b),  the  rule  makes 
no  distinction  because  either  a  certified 


*  The  URAR  provides  for  the  appraiser's 
pertpplion  of  "Market  conditions  in  the  subject 
neighborhood  (including  support  for  the  above 
conclusions  (regarding  marketabilityl  related  to  the 
trend  of  market  vaiuea  *   *   *)"  (Emphasis  added.) 


general  or  a  certified  residential 
appraiser  would  be  appropriate  for  the 
assigmnent.  Some  jurisdictions  have 
provided  for  other  variant  classifications 
which  this  rule  does  not  seek  to 
distinguish.  We  rely  instead  on  the  state 
accreditation  agencies — prompted  by 
the  benefits  of  reciprocity  and  guided  by 
the  Appraiser  Qualifications  Board — to 
maintain  comparable  standards  within 
the  different  classifications  for  use  by 
FHA,  the  Federal  Financial  Institutions 
.  Examination  Council  members  and 
other  interested  agencies  such  as  the 
Department  of  Veterans  Affairs  (DVA) 
and  the  Fanners  Home  Administration. 

Comment  on  continuing  the  use  of 
DVA  certificates  of  reasonable  value 
(CRVs)  and  HUD  conditional 
commitments:  According  to  HUD's 
Direct  Endorsement  regulations,  in 
particular  24  CFR  203.5(e):  "In  lieu  of 
appraising  the  property,  the  mortgagee 
may  utilize  a  HUD  conditional 
commitment  (for  proposed  construction 
only),  or  a  Department  of  Veterans 
Affairs  certificate  of  reasonable  value." 
Will  this  continue  to  be  the  practice 
under  the  Roster  system? 

Response:  Lenders  may  continue  to 
rely  on  conditional  commitments  and 
CRVs.  Part  267  will  not  affect  this 
interchangeability.  For  some  time  now, 
both  HUD  and  DVA.  by  administrative 
instructions,  have  required  certified  or 
licensed  appraisers  for  single  family 
appraisals.  Moreover,  appraisals  for 
veteran  housing  programs  must  comply 
with  USPAP.  Thus,  DVA  and  FHA 
requirements  are  comparable  in  key 
respects  and  are  mutually  acceptable.  Of 
course  this  interchangeability  could  end 
if  either  agency  were  to  lessen  its 
standards  for  appraisers  or  appraisals. 
We  point  out  also  that  HUD  requires 
virtually  all  applications  for  mortgage 
insurance  to  be  processed  under  the  DE 
program,  so  very  httle  use  is  made  of 
HUD  conditional  commitments.  This 
fact  tends  to  discourage  the  mutual 
recognition  of  CRVs  and  conditional 
commitments  (or  at  least  DVA's 
recognition  of  HUD  commitments)  since 
38  U.S.C.  1831  requires  that  CRV 
appraisers  be  assigned  on  a  rotational 
basis  from  a  fee  panel  selected  and 
maintained  by  DVA — a  requirement 
incompatible  with  the  DE  lenders' 
freedom  to  select  their  appraisers. 

Comment  on  the  integrity  of  DE  staff 
appraisers:  It  is  naive  and  pointless  to 
require  that  DE  lenders  separate  the 
appraisal  function  from  their 
underwriting  operations  in  order  to 
protect  the  autonomy  and  integrity  of 
staff  appraisers.  Policy  and 
decisionmaking  for  every  corporate 
component  coalesce  at  the  top  of  the 
business  structure  and  filter  downward; 


a  staff  appraiser  cannot  avoid  being 
influenced. 

Response:  We  are  aware  of  the 
potential  for  pressure  on  staff 
appraisers,  but  short  of  prohibiting  the 
practice  altogether,  there  is  no 
completely  satisfactory  solution.  We 
believe  that  by  removing  the  appraiser 
from  the  direct  supervision  of  the  loan 
production  department,  two  advantages 
accrue. 

First,  the  appraiser  is  at  least  free  from 
the  everyday  case-by-case  control  of 
loan  officers.  An  appraiser  may  sense 
that  too  many  unfavorable  appraisals 
can  impede  on  his  or  her  career  track  (of 
course,  a  self-employed  appraiser  under 
contract  v«th  a  lender  can  feel  similar 
pressures),  but  there  will  at  least  not  be 
instances  where  one's  immediate 
super\'isor  looks  for  a  specific  value  in 
every  case  assigned. 

Second,  when  the  nexus  of 
decisiorunaking  shifts  upward,  if  undue 
influence  is  manifest,  it  is  usually  easier 
to  fix  accountability.  If  there  is  a 
consistent  problem,  it  will  very  likely 
have  originated  at  upper  corporate 
levels.  Top  management  of  a  maleficent 
lending  institution  will  find  it  more 
difficult  to  avoid  culpability  by  claiming 
that  fraudulent  or  misleading  appraisals 
are  the  result  of  nothing  more  than 
fauhy  supervision  or  insensitivity  to 
potential  trouble  at  the  loan  officer 
level.  Of  course  none  of  our  precautions, 
including  appraiser  independence,  can 
guarantee  that  a  staff  (or  contract) 
appraiser  will  escape  imdue  pressure. 
Ultimately,  we  look  to  the  integrity  and 
long-range  business  judgment  of  the 
mortgagees  themselves  to  coimter 
serious  abuse  and  destructive  practices. 
As  we  have  observed  previously,  there 
has  been  a  very  good  overall  record  on 
the  part  of  mortgagees  and  staff 
appraisers  in  this  regard. 

Comment  on  the  advisability  of  the 
Roster  system:  The  idea  of  establishing 
a  Roster  for  single  family  appraisers 
appears  to  be  an  offshoot  of  the  fee 
panel  system  and  is  therefore  a 
repudiation  of  the  mortgagee's  right  to 
select  the  appraiser. 

Response:  The  Roster  and  the  fee 
panel  are  in  fact  totally  different  in 
concept  and  purpose.  The  fee  panel  was 
initiated  as  a  means  of  controlling  the 
quality  of  appraisers  in  terms  of 
training,  diligence,  judgment  and 
professionalism.  It  functioned  mainly  at 
a  time  when  there  was  fittle  other 
assurance  in  these  respects.  It  afforded 
a  means  of  training  appraisers  in  FHA 
requirements  and  procedures  and  it  also 
served  to  limit  the  pool  of  appraisers  so 
that  panelists  could  be  kept  active  in 
FHA  programs  and  their  experience 
level  would  benefit  accordingly. 


Circumstances  haxe  now  changed 
completely.  First  and  most  importantly, 
FIRREA  has  raised  and  standardized  the 
level  of  appraiser  competence 
nationwide  so  that  it  is  no  longer  a 
major  concern.  Second,  the  law  now 
permits  DE  mortgagees  to  select 
appraisers.  This  means  that  a  system  of 
assigning  panehsts,  unless  the 
mortgagee  requests  the  assignment  or  is 
not  DE  approved  (and  most  now  are) 
would  be  illegal— a  fact  which  is 
overlooked  by  those  commenters  who 
urge  HUD  to  retain  the  strict  panel 
assignment  system.  In  a  practical  sense, 
it  also  means  that  there  are  far  more 
potential  FHA  single  family  appraisers 
than  this  agency,  with  its  increased 
budget  constraints,  could  hope  to  train 
in  the  manner  that  it  once  did.  We  must 
now  rely  on  FIRREA  and  State 
accreditation  boards  to  do  much  of  what 
HUD  has  done  in  the  past.  The  fee  panel 
will  continue  in  a  diminished  role,  and 
only  for  those  lenders  who  wish  to 
continue  using  it.  This  does  not  mean 
that  HUD  vdll  abdicate  its  responsibifity 
for  guarding  against  poor  appraisal 
work.  We  are  instituting  the  Roster  as  a 
means  of  monitoring  and  quickly 
remedying  problems.  However,  unlike 
the  fee  panel  system,  the  Roster  will  hst 
any  applicant  who  holds  current 
credentials  under  state  certification/ 
licensing  law,  who  has  acquainted 
himself  or  herself  with  FHA  program 
requirements,  and  who  has  a  good 
professional  record,  including 
competency  in  performing  FHA 
assignments.  The  Roster  will  thus 
provide  a  rapid  means  of  confirmmg 
that  the  appraiser  is  in  good  standing  at 
the  time  the  mortgagee  requests  an  FHA 
case  number  and  identifies  the  appraiser 
selected.  That  is  its  purpose — it  is  a 
monitoring  control,  not  a  system  for 
training  and  quaUfying  FHA  appraisers. 

Comment  on  the  need  to  list  fee 
panelists  on  the  Roster:  The  proposed 
rule  does  not  clarify  whether  fee 
panelists  must  be  listed  on  the  Roster. 
Response:  Section  267.8(d)(1)  now 
clarifies  that  fee  p>anehsts  must  be  listed 
on  the  HUD  Appraiser  Roster. 
Otherwise,  minority  and  female 
panelists  could  not  be  tracked  for  the 
repwrt  compiled  by  HUD  pursuant  to 
§  267.3(b)(2). 

Comments  on  the  scof>e  of  the  Roster: 
Must  an  appraiser  apply  for  hsting  on 
the  Roster  in  every  state  where  the 
appraiser  may  do  business?  Also,  if  an 
institutional  appraiser  appfies.  must  the 
individual  employees  of  that  firm  apply 
for  listing  as  w^ll? 

Response:  The  appraiser  must  apply 
to  the  HUD  Office  (or  to  any  one  of  the 
state's  HUD  Offices  if  there  are  several) 
in  each  state  where  he  or  she  intends  to 
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perfonn  ■■  appnisaL  The  reason  is  that 
every  state  haa  its  own  ouratierm^ 
systaa  and  iitm  only  practical  means  of 
correlating  Um  Roater  data  and  the 
record  of  state  accreditation  is  to 
maintain  a  list  of  all  tbe  various 
certificatioo  and/or  license  numbers 
pertaining  to  that  appraiser.  Individual 
employees  as  well  as  the  employing 
liistilution  must  be  listed  since  the 
performance  of  both  will  be  monitonxi. 

Comment  on  removal  from  the  Roster- 
If  HUD  needs  to  remove  an  appraiser 
from  the  Rotter  for  any  reas<^>ii.  it  should 
report  that  frnd  to  the  state  Ucensing 
board.  Two  commenters,  in  fact, 
suf-gestnd  that  HUD  "punish"  a 
disqualified  appraiser. 

Response:  It  is  HUD's  intention  to 
report  cases  of  fraudulent  or 
incompetent  appraisals  and  other 
serious  violations  of  apprai.sai 
professional  conduct  to  state  fKxrwliting 
boards.  However,  the  ctwnmenters  who 
favor  "punishment"  mistake  the 
purpose  of  the  Roeter.  As  we  said 
previously,  it  is  not  a  device  for 
applying  sanctions;  it  is  simply  a  quality 
control  measure  to  assure  that 
appraisers  who  have  not  maintained 
their  credentials,  or  who  for  some 
reason  have  not  met  FTIA  standards,  are 
removed  from  the  system  w+iere  thry 
can  cause  a  problem.  Congress  did  not 
make  HUD  a  watchdog  or  enforcer  for 
the  appraisal  industry  when  it  enacted 
section  142  of  the  Reform  Act.  and  it 
would  be  inappropriate  to  base  a 
punitive  process  on  the  Roster  system 
When  we  discussed  the  Roster  in  the 
Proposed  Rule,  we  explained  that  24 
CFR  part  24  relating  to  Government 
debarment  and  suspension  procedirres 
does  not  apply  to  the  removal  of  an 
appraiser  from  the  listing,  but  we  also 
cautione<l  that  the  Department  will 
invoke  part  24  whenever  circumstances 
call  for  remedial  action  and  §  2fi7. 8(d)(3) 
so  states. 

Comment  on  training  for  spt-tnal  HUD 
programs:  How  will  HIJD  train  non- 
panelists  with  regard  to  special  R1A 
requirements  such  as  lead  based  paint 
detection  and  abatement? 

Response:  This  is  a  matter  that  has  out 
tieen  resolved.  The  Di^partmrnt  is 
exploring  several  means  of  helping 
appraisers  who  have  not  been  through 
f(%  panel  training  to  become 
knowledgeable  about  specific  program 
rt'quirements.  We  are  expediting  this 
matter  and  will  advise  interested 
members  of  the  public  as  soon  as  there 
is  further  information.  In  the  meantime, 
appraisers  should  bear  in  raind  that  it 
would  be  a  violation  of  USPAP's 
Competency  Provision  to  iindertake  an 
.'  ssignment  for  which  the  appraiser  has 


not  been  adequately  traini>;  .uid  :    ;il.! 
qualified 

Comment  on  membership  in 
professional  orguiizatioos:  Etbd  though 
the  Department  may  ml  wish  to 
predicatt^  an  mdividuai  appraiser's 
competence  solely  on  the  basis  of  his  or 
her  menibership  in  a  professional 
oiganization.  such  iMaibership  should 
be  given  weight. 

Response:  We  disagree.  There  is 
simply  no  correlation  in  our  vie^v 
between  an  appraiser's  competence  and 
which  profsssifonal  organizations,  or  the 
numbwr  of  professional  orj^arrizations. 
that  an  appraiser  may  choose  to  |«>in. 
CXir  conclusion  in  the  proposed  rule  on 
this  point  remains  unchanged. 

Comment  on  appraising  Secretary- 
held  properties  It  is  short-sighted  and 
ill-advised  for  HUD  to  exempt  the  sale 
of  Secretary-held  properties  from  part 
267, 

HUD  disposition  properties  arc 
indeed  exempted  from  the  requirements 
of  part  267.  b^t  they  are  nonetheless 
subject  to  a  valualion  process  in 
determining  what  would  be  an 
acceptable  return  on  the  disposition 
sale  Morwover,  if  FHA  mortgage 
insurance  is  used  to  finance  that  sale, 
the  maximum  aflowable  mortgage  is 
based  on  the  bid  amount  capped  by  the 
FHA  mortgage  limit  appHcable  to  the 
area.  No  appraisal  is  required,  and 
should  the  mortgagee  on  its  own 
initiative  call  for  one,  this  part  267 
would  not  ajjply. 

IV.  OUmt  Matters 

A  Rule  Recently  Adopted  by  the  Federal 
Financial  Agencies 

On  June  7. 1994  (59  FR  29482)  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  the  Federal 
Deposit  Inmrance  Corporation  and  the 
Office  of  Thrift  Supervision  (the 
Agencies),  after  publishing  a  proposed 
rule  for  public  comment .  amended  their 
respective  p>arts  of  titie  12  of  the  Ccxie 
of  Federal  Regulations  regarding  the 
appraisal  of  real  property  p%irsuant  to 
FIRREA.  Thase  amendments  incTease 
from  $100,000  to  $230,000  the 
minimum  threshold  for  residential  real 
estate  appraisals  as  provided  by  that 
statute  and  also  broaden  existing 
exemptions  from  various  other  appraisal 
requirements.  In  addition,  the 
amendments  revise  existing  provisions 
with  respect  to  appraisal  content  and 
appraiser  independence. 

In  developing  this  final  rule,  HUD 
took  tlie  Agencies'  amendments  into 
consideration.  However,  we  do  not 
believe  it  would  be  appropriate  for  the 
Department  to  adopt  a  threshold 


mortgage  amount  that  triggers  the  need 
for  an  appraisal.  HUD  is  charged  with  a 
specific  Congressional  mandate  under 
section  202(e)  of  the  NHA  to  assure  the 
quality  of  each  appraisal  usod  in 
determinii>g  the  \n\'if  of  the  security  for 
an  FHA  insured  mortca^e  The 
Secretary's  acctrunfabiht\  in  this  regard 
is  mora  immediate  and  direct  than  that 
of  the  Agencies  in  establishing  a  system 
of  state  accreditation  under  FIRREA 
Moreover,  protection  of  the  FHA 
insurance  funds  is  a  duty  of  the  greatest  . 
importance  to  HUD.  We  do  not  briieve 
that  we  could  fulfill  these 
responsibilities  by  accepting  as  security 
for  FTIA  insured  mortgages  properties 
that  have  not  been  thoroughly 
appraised. 

"rhe  Department  vrill  therefore  require 
appraisals  for  single  family  and 
multifamily  programs  as  set  forth  in 
§  267.1,  without  exception.  Various 
considerations  that  underlie  the 
Agencies"  other  amendments  with 
respect  to  appraisal  standards,  appraiser 
independence  and  miscellaneous 
related  matters  are.  we  believe, 
comprehensively  addressed  in  this  rule. 
Therefore,  specific  changes  to  the 
Agencies'  regulations  need  not  be 
discussed  or  included  in  this 
rulemaking  which  aloiie  governs 
requirements  for  FHA  mortgage 
insurance  transactions. 

Executive  Order  12866 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review.  Any  changes 
made  to  the  rule  as  a  result  of  that 
review  are  clearly  identified  in  the 
docket  file  which  is  available  for  public 
inspection  in  the  office  of  the 
Department's  Rules  Docket  Clerk.  Room 
10276.  451  Seventh  Street.  SW, 
Washington,  DC  20410. 

Regulatory  Flexibility  Act  Analysis 

In  accordance  with  the  Regulatory 
Flexibilit>'  Art.  5  U.S.C.  605(b).  the 
undersigned  hereby  certifies  that  this 
rule  does  not  hatve  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  eligibility 
and  performamce  requirements 
contained  in  this  rule  are  consistent 
with  requirements  already  established 
by  other  government  agencies  for  lender 
eligilrility.  Accordingly,  the  economic 
impact  of  this  rule  would  be  minimal, 
and  wculd  afiect  small  and  laige  entities 
equally. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  euvironment  has 
been  made  in  accordance  with  HLfD 


regulations  in  24  CFR  part  50  that 
implement  section  lb2(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  and  copying  Monday 
through  Friday,  7:30  a.m.  until  5:30  p.m. 
in  the  office  of  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Washington,  DC  20410. 

HUD's  Semiannual  Agenda.  This  rule 
was  listed  under  Office  of  Housing  as 
sequence  number  1589  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25,  1994 
(59  FR  20424,  20448)  under  Executive 
Order  12866  and  the  Regulatory 
Flexibility  Act. 

Executive  Order  12612,  Federalism. 
The  General  Counsel,  as  the  Designated 
Official  under  section  6(a)  of  Executive    . 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  do  not  have  federalism 
implications  and  thus  are  not  subject  to 
review  under  the  Order.  The  rule  is 
limited  to  imposing  additional 


eligibility  and  performance 
requirements  on  private  lenders.  The 
only  point  of  policy  contained  in  part 
267  with  even  an  indirect  implication 
for  federal-state  relationships  is  the 
decision  that  a  HUD  appraiser  should  be 
subject  to  the  certification  requirements 
of  any  one  state,  but  not  necessarily 
other  states  in  which  he  or  she  is 
assigned  to  perform  appraisals.  As 
explained  previously,  ihe  standards  of 
various  jurisdictions  developed 
pursuant  to  FIRREA  should  result  in  a 
reasonably  uniform  level  of  competence, 
and  qualifying  HUD  employees  in  every 
jurisdiction  would  involve  many  dollars 
and  staff  hours  spent  on  a  largely 
duplicative  effort.  For  purposes  of 
section  142  of  the  Reform  Act, 
certification  by  any  one  state  should 
therefore  be  sufficient.  In  reaching  this 
conclusion,  HUD  parallels  OMB's 
decision  with  regard  to  FTRREA  that: 

Federal  employees  who  choose  to  become 
state-licensed  or  certified  real  estate 
appraisers  need  only  be  licensed  or  certified 
in  one  state  or  territory  to  pwrform  real  estate 
appraisal  duties  as  Federal  employees  in  all 
states  and  territories.' 


The  Department  is  working  toward 
assuring  that  its  employees  who  perform 
appraisals  or  consultations  on 
multifamily  projects  become  qualified 
as  certified  general  appraisers  as  soon  as 
possible. 

Executive  Order  12606,  the  Family. 
The  General  Counsel,  as  the  Designated 
Official  under  Executive  Order  12606, 
The  Family,  has  determined  that  this 
rule  does  not  have  a  potential 
significant  impact  on  family  formation, 
maintenance  and  general  well-being, 
and,  thus  is  not  subject  to  review  under 
the  Order.  No  significant  change  in 
existing  HUD  pohcies  or  programs,  as 
those  policies  relate  to  family  concerns, 
vdll  result  from  promulgation  of  this 
rule. 

Paperwork  Reduction  Act  Statement. 
The  information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).  The  form  shown  in 
the  matrix  below  has  been  determined 
by  the  Department  to  contain  collection 
of  information  requirements: 


Form 


Fomi  HUD  92563  

Total  Annual  Burden 


Numtier  of  Re- 
spondents 


50,000 


Number  of  Re- 
sponses per 
Respondents 


Hours  per  Re- 
sporxlents 


Total  hours 


25.000 


25,000 


List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity.  Fair  housing,  Housing 
standards.  Incorporation  by  reference, 
Lead  poisoning,  Loan  programs — 
housing  and  community  development, 
Minimum  property  standards,  Mortgage 
insurance.  Organization  and  functions 
(Government  agencies).  Penalties, 
Reporting  and  recordkeeping 
requirements.  Social  security. 
Unemployment  compensation,  Wages. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  204 

Mortgage  insurance. 


24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  267 

Appraisals,  Mortgage  insurance. 
Property  valuation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  amends 
CFR  parts  200,  203,  204,  and  206,  and 
adds  a  new  part  267,  consisting  of 
subparts  A  through  C,  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1701s,  1701-1715z- 
18a,  1715Z-11;  42  U.S.C.  3535(d).  3543.  and 
3544. 

2.  Section  200.810  is  amended  by 
revising  paragraph  (b),  to  read  as 
follows: 


§200.810    Single  family  insurance  and 
coinsurance. 


(b)  Appraisal.  The  appraiser,  who 
shall  be  listed  on  the  HUD  Appraiser 
Roster  under  §  267.8(d)(2)  of  this 
chapter,  shall,  when  appraising  a 
dwelling  constructed  prior  to  1978, 
inspect  the  dwelling  for  defective  paint 
surfaces. 


PART  203— SINGLE  FAMILY 
MORTGAGE  INSURANCE 

3.  The  authority  citation  for  24  CFR 
part  203  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1703, 1715b:  42 
U.S.C.  3535(d). 

4.  Section  203.5(e)  is  revised  to  read 
as  follows: 

§  203.5    Direct  endorsement  process. 

*         *         *         «         « 

(e)  Appraisal.  A  mortgagee  shall  have 
the  property  appraised  in  accordance 
with  the  requirements  of  part  267  of  this 
chapter. 


'  OMB  Bulletin  92-4)6.  March  16.  1992. 
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PART  204— COtNSURAMCE 

5.  The  authority  citation  for  24  CFR 
part  204  is  revised  to  read  as  follows: 

Audiority:  12  U.S.C  in5z-«».  42  U.S.C 

3535(d). 

6.  Section  204  J(b)  is  revised  to  reed 
us  follows: 

§  204.3    Aut^ortty  to  determine  HlglbUlty. 

(b)  In  making  the  detemiination  set 
forth  in  this  section  the  mortgagee  shall 
utilize  an  appraiser  who  meets  the 
requirements  of  part  267  of  this  chapter 
and  mortgage  credit  examiners  and 
inspectors  approved  by  the 
Commissioner. 

PART  206-  HOME  EQUITY 
CONVERSION  MORTGAGE 
IHSURANCE 

7.  The  authority  citation  for  24  CFR 
part  206  is  revised  to  read  as  follows: 

Autliority:  12  U.S.C.  1715b.  17152-20;  42 
U.S.C.  3535(d). 

8.  Section  206.3  is  amended  by 
adding  at  the  end  of  the  definition  of 
■'Maximum  claim  amount"  the 
following  sentence: 

§  206.3    Oefinitlons. 

•  *         •         *         • 

Maximum  claim  amount  *   •   • 
Appraised  value  shall  be  determined  by 
an  appraisal  performed  in  accordance 
with  part  267  of  this  chapter. 

*  •         «         •         • 

9.  A  new  part  267.  consisting  of 
subparts  A  through  C.  is  added  to  read 
as  follows: 

PART  ?67— APPRAISAl   AND 
PROPERTY  VALUATION 

Sut>part  A — General 

267  1     Applicability 

J67.2     DerinUioni  applicmbla  to  both  single 
family  and  multifaunily  programi. 

267.3  Professional  a»sot:iation  tnemborship. 
nondiacrimioation;  lender  reporting  and 
competency. 

267.4  Waiver. 

Subpart  B — Single  Family  Programs 

267.5  Definitions  ap^>lu.4ible  to  siiijile 
family  programs. 

267.6  Transactions  requiring  a  state 
certified  or  state  licensed  appraiser. 

:;;k7  7    Appraisal  standards. 

J67.8     Selection  of  appraisers  by  mortgagties. 

HIT)  Appraiser  Roster,  appraiser 

md«peuilen<  r 

Sotipart  C — MulVfamlly  Programs 

267.9    Definitions  applicable  to  muitifamily 

programs. 
^b/lU    QualiHed  appraisers  and  appraisals 


267.11  Appraisal  standards. 

267.12  SeWctiooof  appraisers:  appraiser 
tadepandara. 

T^ilMj    12  VS.C  1708<e).  1715b:  42 
V  S.C  3535  (dl 

Subpart  A — General 

§267.1     AppDcablftty. 

(a)  General  rule.  If  the  maximum 
insurable  amount  for  a  mortgage  insured 
under  any  National  Housing  Act 
program  covered  by  this  subchapter  is 
based  in  whole  or  in  part  upon  the  value 
of  security  as  determined  by  an 
appraisal,  the  appraisal  must  comply 
with  this  part  267. 

(b)  Exceptions.  This  part  does  not 
applv: 

(1 )  If  title  to  the  property  is  held  by 
the  Secretary  and  a  determination  of 
value  is  needed  for  disposition  of  the 
property  or  for  an  insured  mortgage  to 
finance  the  property; 

(2)  To  appraisals  of  manufactured 
homes  under  §  201.10(b)  or  (d)  of  this 
chapter  or  §  201 .23(b)(3)  of  this  chapter 
where  the  manufactured  home  is 
classified  as  personal  piroperty; 

(3)  To  appraisals  of  property  for 
purposes  of  property  improvement 
loans  under  Title  I  of  the  National 
Housing  Act  if  the  principal  balance  of 
the  loan  is  not  required  to  be  based  on 
the  borrower's  equity  in  the  property;  or 

(4)  If  the  insured  mortgage  is  secured 
by  a  hospital 

§267.2    Definitions  applicable  to  both 
single  family  and  muttitamtty  programs 

The  following  definitiuns  appiy  tu 
subparts  A.  B  and  C  of  this  part: 

Appraisal  Foundation  means  the 
Appraisal  Foundation  established  on 
November  30.  1967.  as  a  not-for-profit 
corporation  under  the  laws  of  Illinois. 

Appraisal  Subcommittee  means  the 
Appraisal  Subcommittee  of  the  Federal 
Financial  Institutions  Examination 
Council. 

FIRREA  means  Title  XI  of  the 
Financial  Institutions  Reform.  Recovery 
and  Enforcement  Act  of  1989; 

Market  analysis  means  a  study  of  i^al 
estate  market  conditions  for  a  specific 
type  of  property. 

Market  value  means:  (1)  The  most 
probable  price  which  a  property  should 
bring  m  a  competitive  and  open  market 
under  all  conctitions  requisite  to  a  fair 
sale,  the  buyer  and  seller  each  acting 
prudently  and  knowledgeably.  provided 
that  the  price  is  not  affected  by  undue 
stimulus.  Implicit  in  this  definition  is 
the  consummation  of  a  sale  as  of  a 
specified  date  and  the  passing  of  title 
from  seller  to  buyer  under  conditions 
whereby: 

(i)  Buyer  and  seller  are  typically 
motivated; 


(ii)  Both  parties  are  well  informed  or 
well  adnscKl.  and  actirrg  in  what  they 
consider  tkeir  own  best  interests; 

(iii)  A  reasonable  time  is  allowed  for 
sales  exposure  in  the  open  market; 

(iv)  Payment  is  made  in  terras  of  cash 
in  U.S.  dollars  or  in  terms  of  comparable 
financial  arrangements;  and 

(v)  The  price  represents  the  normal 
consideration  for  the  property  sold 
unaffected  by  special  or  creative 
financing  or  by  a  sales  concession  from 
anyone  associated  with  the  sale. 

(2)  For  purposes  of  this  definition, 
market  value  cannot  exceed 
replacement  cost,  i.e.,  the  reasonable 
estimated  cost  of  replacinp  the  property. 
Mortgage  means  a  mortgage  as  defined 
in  this  chapter,  or  a  loan  authorized  for 
insurance  under  the  National  Housing 
Act. 

Mortgagee  means  the  holder  of  a 
mortgage  and  includes  a  lender  holding 
a  Title  I  contract  of  insurance  and  a 
Title  I  loan  correspondent. 

Replacement  cost  means  the 
Secretary's  estimate  of  the  construction 
cost  of  the  property  or  project  when  the 
proposed  improvements  are  completed. 
The  replacement  cost  may  include  the 
limd.  the  proposed  physical 
improvements,  utilities  within  the 
boundaries  of  the  land,  architect's  fees, 
taxes,  interest  during  construction,  and 
other  miscellaneous  charges  incident  to 
construction  and  approved  by  the 
Secretary.  For  substantial  rehabilitation 
proposals,  the  replacement  cost  estimate 
includes  the  "as  is"  value  of  the 
property  before  rehabilitation,  plus  the 
cost  of  rehabilitation  and  aprpropriate 
carrying  and  financing  charges. 

Single  family  program  means  a 
mortgage  or  loan  insurance  program 
authorized  by  the  National  Housing  Act 
for  one-to-four  family  residential 
property  as  defined  in  §  267.5(c). 

State  means  any  state  of  the  United 
States,  any  territory  of  the  United  States, 
the  District  of  Columbia,  Puerto  Rico. 
Guam.  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  the 
Virgin  Islands,  and  the  Northern 
Mariana  Islands. 

L'SPAP  means  that  edition  of  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  most  recently 
promulgated  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foimdation  at 
the  time  the  Standards  are  applied.  The 
term  also  includes  such  changes  and 
additions  to  USPAP  as  the  Department 
shall  recognize.  In  general,  HUD  will 
recognize  a  change  or  addition  to 
USPAP.  If.  after  opportunity  to  consider 
the  applicability  and  consequences  of 
the  change  for  HUD  programs,  HUD 
should  decide  that  it  will  no  longer 
recognize  the  change  or  addition,  that 


decision  will  be  published  in  the 
Federal  Register. 

§  267.3    Professional  association 
membership;  r>ondisc«1mination;  (e.-xJer 
reporting  and  competency. 

(a)  Membership  in  appraisal 
organizations.  A  state  certified  general 
or  certified  residential  appraiser  or  a 
state  licensed  appraiser  may  not  be 
excluded  from  consideration  for  an 
assignment  solely  because  of 
membership  or  lack  of  membership  in  a 
particular  appraisal  organization. 

(b)  rhscriminatjon  prohibited.  In  the 
selection  of  an  appraiser,  there  shall  be 
no  discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  age 
oi.  disability. 

(c)  Single  family  report  and 
muitifamily  information;  public 
availability.  (1)  Based  upon  data 
compiled  pursuant  to  paragraphs  (c)(3) 
and  (c)(4)  of  this  section.  HUD  will 
develop  gender  and  minority  status 
information  and  will  publish  a  report 
summarizing  with  respect  to  each 
mortgagee  the  total  number  of  appraisals 
performed  within  the  applicable 
reporting  period  and  of  that  total  the 
number  of  appraisals  performed  by 
female  appraisers  and  the  number  of 
appraisals  performed  by  minority  status 
appraisers  as  defined  in  paragraph 
(c)(3)(iii)  of  this  section. 

(2)  Based  on  data  compiled  pursuant 
to  paragraphs  (c)(3)  and  (c)(5)  of  this 
section,  HUD  will  develop  gender  and 
minority  status  information  with  respect 
to  each  housing  finance  agency 
participating  in  the  Risk-Sharing 
Program,  each  Delegated  Processor,  and 
each  appraisal  company  and  individual 
appraiser  contracting  directly  with  the 
Department.  The  information  will 
disclose  for  each  of  the  parties  described 
above  the  total  number  of  appraisals 
performed  within  the  applicable 
reporting  period  and  of  that  total  the 
nimiber  of  appraisals  performed  by 
female  appraisers  and  the  nimiber  of 
appraisals  performed  by  minority  status 
appraisers  as  defined  in  paragraph 
(c)(3)(iii)  of  this  section. 

(3)  Each  institution  or  individual  who 
conducts  or  contracts  for  appraisals 
covered  by  this  part  will  be  monitored 
by  HUD  with  respect  to  the  number  of 
appraisals  which  it  has  performed  or 
contracted  for  during  the  reporting  year 
by: 

(i)  Staff  appraisers; 

(ii)  Appraisers  assigned  from  a  fee 
panel; 

(iii)  Appraisers  whose  services  it  has 
contracted  for;  in  order  to  determine  the 
number  of  appraisals  conducted  for  the 
mortgagee  by  female  and  minority 
persons  within  the  reporting  period.  A 


minority  appraiser  is  one  who  is; 
Hispanic,  Hispanic  black,  Non-Hispanic 
black.  Asian/Pacific  Islander.  Asian 
Indian  American,  or  American  Indian/ 
Alaskan  Native. 

(4)  With  respect  to  single  family 
programs,  the  information  contained  in 
the  report  will  be  extracted  by  HUD 
from  data  kept  on  record  with  respect  to 
each  appraiser  Hsted  on  the  HUD 
Appraiser  Roster  described  in 
§  267.8(d)(2).  The  data  will  be 
maintained  so  as  to  record  the  identity 
of  the  appraiser  when  the  mortgagee 
requests  an  appraisal  assignment. 

(5)  With  respect  to  muitifamily 
programs,  information  will  be  extracted 
by  HUD  from  data  kept  on  record  for 
each  Review  Appraiser  and  Field 
Appraiser  performing  appraisals  or 
consulting  for  housing  finance  agencies 
(HFAs).  Delegated  Processors,  and  the 
Department  on  a  contract  basis.  The 
information  will  be  submitted  within 
the  following  time  hmits: 

(i)  HFAs  participating  in  the  Risk- 
Sharing  Program  will  be  required  to 
submit  data  early  in  the  proces^s 
(generally  at  the  time  of  the  request  for 
HUD-Retained  Reviews); 

(ii)  Delegated  Processors  will  be 
required  to  submit  data  within  three 
business  days  from  receipt  of  the  Task- 
Delivery  Order; 

(iii)  Contract  appraisers  (Technical 
Discipline  and  Purchase  Orders)  will  be 
required  to  submit  data  within  three 
days  from  receipt  of  the  Task/Delivery/ 
Purchase  Order.  Institutions  or 
individuals  who  are  currently  under 
contract  to  HUD  will  be  required  to 
furnish  this  additional  information 
when  exercising  an  option  to  renew  or 
at  any  other  time  which  involves  a 
change  in  a  negotiated  price.  HFAs  will 
be  required  to  submit  the  additional 
data  as  soon  as  possible  aftf  r  the  final 
rule  in  the  Risk-Sharing  Program 
becomes  effective. 

(6)  The  single  fsimily  report  and  the 
midtifamily  information  will  be 
available  for  pubhc  inspection  during 
regular  business  hours  at  the  Office  of 
Insured  Single  Family  Housing.  Single 
Family  Development  Division,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  7th  St.,  S.W., 
Washington,  D.C.  20410. 

(d)  Competency.  Although  appraisers 
performing  appraisals  covered  by  this 
part  must  be  either  state  licensed  or 
certified,  as  appropriate,  an  appraiser 
shall  not  be  considered  competent  or 
suitable  solely  by  reason  of  having  been 
licensed  or  certified  by  a  state.  Every 
determination  of  competency  shall  be 
based  upon  the  appraiser's  individual 
qualifications  and  character  and  upon 
his  or  her  experience  and  educational 


background  as  they  relate  to  a  particul&r 
appraisal  assignment. 

§267.4    Waiver. 

The  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner,  or  an 
official  designated  to  act  on  behalf  of  the 
Assistant  Secretary-Commissioner,  may 
waive  any  requirement  of  this  part  not 
mandated  by  statute  upon  a  finding  that 
application  of  such  requiremrait  would 
adversely  affect  the  purposes  of  the 
National  Housing  Act.  Each  waiver 
pursuant  to  this  section  shall  be  in 
writing  and  shall  be  supported  by  a 
statement  of  the  facts  and  reastms  that 
are  the  basis  for  the  waiver.  The 
authority  conferred  under  this  section 
may  not  be  redelegated. 

Subpart  B — Single  Family  Programs 

§  267.5    Deftnlttons  appllcabte  to  single 
family  programs. 

In  addition  to  the  definitions  in 
§  267.2,  the  following  definitions  apply 
to  single  family  programs: 

Appraisal  means  a  written  report 
independently  and  impartially  prepared 
by  a  qualified  appraiser  setting  forth  an 
opinion  as  to  the  market  value  of  an 
adequately  described  property  as  of  a 
specific  date(s).  which  statement  is 
supported  by  the  presentation  and 
analysis  of  relevant  market  information; 
except  that,  in  the  case  of  a  property 
which  is  not  valued  on  the  basis  of 
economic  soundness,  the  appraisal  shall 
be  based  on  replacement  cost. 
Complex  one-to-four  family 
residential  property  appraisal  means  an 
appraisal  in  which  the  nature  of  the 
property,  the  form  of  ownership,  or  the 
market  conditions  are  atypical. 

One-to-four  family  residential 
property  means  a  manufactured  home 
lot  or  real  property  upon  which  is 
located  a  structure  containing  not  less 
than  one,  nor  more  than  four,  dwelling 
units  (or  1 1  units  for  a  mortgage  to  be 
insured  under  subpart  A  of  part  220(h) 
of  this  chapter),  including,  for  purposes 
of  a  mortgage  to  be  insured  under 
§  203.50  of  this  chapter,  a  structure  that 
will  contain  such  units  after 
rehabilitation  and  for  purposes  of  a 
mortgage  to  be  insured  under  part  201 
of  this  chapter,  any  property  regardless 
of  size  or  nature.  "The  term  includes  a 
manufactured  home  and  lot  classified  as 
real  property,  or  a  manufactured  home 
lot  which  meets  the  reqxiiranents  of 
§201.2(v)  of  this  chapter. 

State  certified  appraiser  means  any 
individual  who  satisfies  the 
requirements  for  certification  in  a  stale 
which  has  adopted  criteria  that 
currently  meet  or  exceed  the  minimum 
certification  criteria  issued  by  the 
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Appraiser  Qualincations  Board  of  the 
Appraisal  Foundation.  The  state  criteria 
must  include  a  requirement  that  the 
individual  have  achieved  a  satisfactory 
grade  upon  a  state-administered 
examination  that  is  consistent  with  and 
equivalent  to  the  Uniform  State 
Certification  Examination  issued  or 
endorsed  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  Furthermore,  if  the 
Appraisal  Subcommittee  has  issued  a 
finding  that  the  policies,  practices,  or 
procedures  of  the  state  are  inconsistent 
with  FIRREA,  an  individual  must 
comply  with  any  additional  standards 
for  state  certified  appraisers  imposed  by 
HUD  under  §  267.7(c)(2) 

State  licensed  appraiser  means  any 
individual  who  satisfies  the 
requirements  for  licensing  in  a  state 
which  has  adopted  criteria  that 
currently  meet  or  exceed  the  minimum 
licensing  criteria  issued  by  the 
Appraiser  Qualifications  Board  of  the 
Appraisal  Foundation.  The  state  criteria 
must  include  a  requirement  that  the 
individual  have  achieved  a  satisfactory 
grade  on  a  stale-administered 
examination  that  is  consistent  with,  and 
equivalent  to,  the  Uniform  State 
Licensing  Exaniinntion  issued  or 
endowed  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  Furthermore,  if  the 
Appraisal  Subcommittee  has  issued  a 
finding  that  the  policies,  practices,  or 
procedixres  of  the  State  are  inconsistent 
with  Title  XI  of  RRREA.  an  individual 
must  comply  with  any  additional 
standards  for  state  licensed  appraisers 
imposed  by  HUD  under  S  267  7(c)(2) 

§  267. S    Transactions  requiring  a  state 
c«rtlfl«d  or  state  licensed  appraiser. 

(a)  Appraisal  by  eilhttr  a  dilate  certified 
or  state  licensed  appraiser.  Every 
appraisal  shall  be  performed  by  either  a 
state  certified  appraiser  or  a  stale 
licensed  appraiser,  except  as  provided 
in  paragraph  (b)  of  this  section.  With 
respect  to  appraisals  performed  by  HUD 
employees,  this  requirement  is  satisfied 
whether  or  not  the  property  is  located 

In  the  certifying  or  licensing  state. 

(b)  Appraisal  by  a  state  certified 
appraiser  only.  An  appraisal  shall  be 
prepared  by  a  state  certified  appraiser  if 
it  is: 

(1)  Required  in  connection  with  a 
mortgage  of  Sl.OOO.OUO  or  more;  or 

(2)  A  complex  one-to-four  family 
residential  property  appraisal. 

(c)  Recognition  of  appraisals  not 
governed  by  this  part.  An  appraisal  of  a 
one-to-four  family  residential  property 
prepared  in  accordance  with  standards 
prescribed  under  FIRREA.  and  in 
response  to  the  requirements  of  any 


Federal  Financial  Institution  Regulatory 
Agency,  viz.,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  the  Federal  Deposit  Insurance 
Corporation,  the  National  Credit  Union 
Association  or  the  Office  of  Thrift 
Supervision,  or  with  standards  of  the 
Resolution  Trust  Corporation  will 
comply  with  this  section. 

§  267.7    Appraisal  standards. 

(a)  Minimum  standards.  Each 
appraisal  shall  follow  the  requirements 
of  this  §  267.7.  The  appraisal  shall,  at  a 
minimum: 

(1)  Conform  to  USPAP.  except  to  the 
extent  that  such  compliance  may 
conflict  with  the  provisions  of  this  part 
267. 

(2)  Disclose  any  steps  taken  that  were 
necessary  or  appropriate  to  comply  with 
the  Comf)etency  Provision  of  USPAP. 

(3)  Be  written  and  presented  on  the 
Uniform  Residential  Appraisal  Report 
form,  the  Federal  Natiqnal  Mortgage 
Association  (FNMA)  Small  Residential 
Income  Property  Appraisal  Report  form, 
the  FNMA  Individual  Condominium 
Unit  Appraisal  Report  form  or  any  other 
format  that  is  acceptable  to  the 
Secretary. 

(4)  Analyze  and  report  in  reasonable 
detail  all  prior  sales  of  the  property 
being  appraised  that  occurred  within 
one  year  preceding  the  date  when  the 
appraisal  is  prepared. 

(5)  Analyze  and  report  data  on  current 
revenues,  expenses,  and  vacancies  for 
the  property  if  it  currently  is,  and  will 
continue  to  be,  income-producing. 

(6)  Analyze  and  report  on  current 
market  conditions  and  trends  that  will 
affect  income  or  the  absorption  period, 
to  the  extent  they  affect  the  value  of  the 
property. 

(7)  Contain  sufficient  supporting 
documentation  with  all  pertinent 
information  reported  so  that  the 
appraiser's  logic,  reasoning,  judgment, 
and  analysis  in  arriving  at  a  conclusion 
indicate  to  the  reader  the  reasonableness 
of  the  value  reported. 

(8)  Include  in  the  certification 
required  by  USPAP  a  statement  that  the 
appraisal  is  not  based  on  a  requested 
minimum  valuation,  a  specific  valuation 
or  range  of  values,  or  the  approval  of  the 
loan.  The  certification  shall  also  include 
a  statement  that  the  racial/ethnic 
composition  of  the  neighborhood 
surrounding  the  projjerty  in  no  way 
affected  the  appraisal  determination. 

(9)  Follow  a  reasonable  valuation 
method  that,  except  for  an  appraisal 
with  respect  to  a  mortgage  to  be  insured 
under  part  220  of  this  chapter,  addresses 
the  direct  sales  comparison,  income, 
and  cost  approaches  to  market  value 


required  by  the  Secretary,  reconciles  or 
explains  any  differences  those 
approaches  yield  in  determining  the 
value  of  the  property  in  question,  and 
gives  the  reason(s)  for  rejecting  each 
approach  that  was  not  used. 

(b)  Unavailable  information.  If 
information  required  by  this  section  is 
not  available,  that  fact  shall  be  disclosed 
and  explained  in  the  appraisal  report. 

(c)  Additional  standards.  In  addition 
to  the  minimum  standards  set  forth  in 
paragraph  (a)  of  this  section: 

(1)  A  Direct  Endorsement  mortgagee 
may  adopt  generally,  or  may  impose  in 
specific  cases,  such  supplementary 
standards  as  are  reasonable,  appropriate, 
and  consistent  with  this  part  267. 

(2)  HUD  may,  in  instances  where  the 
Appraisal  Subcommittee  has 
determined  that  the  policies,  practices, 
and  procedures  of  a  certifying  or 
licensing  state  are  inconsistent  with 
FIRREA,  impose  such  supplementary 
requirements  as  may  be  appropriate. 

(3)  HUD  may,  in  instances  where  the 
Appraisal  Subcommittee  has 
determined  that  the  requirements  of 
FIRREA  may  be  waived  in  accordance 
wixh  12  U.S.C.  3348(b),  impose  such 
supplementary  requirements  as  may  be 
appropriate. 

§267.8     S«lection  of  appraisers  by 
mortgagees;  HUD  Appraiser  Roster; 
appraiser  Independence. 

(a)  Selection  method.  (1)  The  method 
of  selecting  the  appraiser  depends  upon 
the  program  involved. 

(i)  For  a  mortgage  insured  under  Title 
II  of  the  National  Housing  Act.  the 
appraiser  may  be: 

(A)  Employed  on  the  staff  of  the 
Direct  Endorsement  mortgagee  or 
selected  by  the  Direct  Endorsement 
mortgagee  (which  includes  being 
selected  as  an  individual  from  the  staff 
of  a  selected  appraisal  organization). 
provided  the  appraiser  is  listed  on  the 
Appraiser  Rosier  provided  under  this 
§267.8;  or 

(B)  Assigned  by  HUD  from 
membership  on  one  of  its  fee  panels. 

(ii)  Reserved. 

(2)  The  criteria  in  paragraph  (d)  of  this 
section  govern  the  selection  of  the 
appraiser. 

(3)  For  the  appraisal  of  a 
manufactured  home  which  is  to  be 
insured  under  Title  I  of  the  National 
Housing  Act  and  is  classified  as 
personal  property,  the  appraisal  shall  be 
carried  out  under  the  terms  and 
conditions  of  a  contract  between  HUD 
and  a  contractor  selected  to  perform 
such  appraisals. 

(b)  Direct  Endorsement  staff 
appraisers.  An  appraiser  who  is  a  staff 
employee  of  a  Direct  Endorsement 


mortgagee  shall  be  independent  of  the 
loan  officers  and  the  loan  production 
operations  of  the  mortgagee. 

(c)  Mortgagees,  staff  and  fee 
appraisers:  conflicts  of  intere&ts.  (1)  A 
mortgagee  must  avoid  conflicts  of 
interest  and  other  relationships  which 
affect,  either  in  reality  or  in  appearance, 
the  credibility  of  the  appraisal. 
Accordingly,  a  mortgagee  may  not 
contract  with  an  appraiser  or  appraisal 
organization  to  perform  an  appraisal  of 
a  property  if  the  builder  or  seller  of  the 
property  owns,  is  owned  by,  is  affiliated 
with,  or  has  a  financial  interest  in  the 
appraiser  or  appraisal  organization. 

(2)  An  appraiser  must  avoid  conflicts 
of  interest  and  other  relationships 
which  affect,  either  in  reahty  or  in 
appearance,  the  credibility  of  the 
appraisal.  Accordingly,  a  fee  appraiser 
may  not  have  any  interest,  direct  or 
indirect,  in  the  property  being 
appraised.  A  staff  appraiser  of  a  Direct 
Endorsem«it  mortgagee  may  not  have 
any  direct  interest,  financial  or 
otherwise,  in  the  property  being 
appraised,  and  is  permitted  an  indirect 
interest  only  by  reason  of  his  or  her 
employment  by  a  mortgagee  that  has  its 
appraisal  operations  isolated  from  its 
other  activities  in  accordance  with 
paragraph  (bj  of  this  section. 

(d)  Eligible  fe^  appraisers.  (1)  General 
rule  for  Direct  Endorsement  cases.  If  a 
mortgage  is  to  be  processed  by  Direct 
Elndorsement.  the  mortgagee  may: 

(i)  Contract  with  a  fee  appraiser  to 
perform  appraisal  services.  The  contract 
may  be  with  an  individual,  a 
corporation,  a  partnership,  a  sole 
proprietorship,  a  joint  venture,  a  limited 
liability  company,  or  any  other  legal 
entity  recognized  for  the  purpose  by  the 
state,  which  the  mortgagee  has  chosen  at 
its  sole  discretion,  provided  that  the 
individual  appraiser  selected  to  perform 
the  appraisal  is  Usted  on  the  current 
HUD  Appraiser  Roster  set  forth  in 
paragraph  (d)(2)  of  this  section  The 
mortgagee,  concurrently  and  equally 
with  the  appraiser  whom  it  has  chosen, 
accepts  full  responsibility  for  the 
accuracy,  integnty  and  thoroughness  of 
the  appraisal. 

(ii)  Use  an  appraiser  employed  on  its 
staff,  provided  that  the  appraiser  is 
listed  on  the  current  HUD  Appraiser 
Roster. 

(iii)  Request  HUD  to  assign  an 
appraiser  from  one  of  its  fee  p>anels.  Fee 
panelists  must  be  hsted  on  the  HLiD 
Appraiser  Roster. 

(2)  HUD  Appraiser  Roster,  (i)  HUD 
will  maintain  a  nationwide  listing  on  an 
Appraiser  Roster  of  appraisers  who  are 
permitted  to  perform  appraisals  in 
connection  with  HUD  s  sujgle  family 
programs.  Being  listed  on  the  Roster 


does  not  indicate  a  warranty  or 
endorsement  by  HUD  of  any  appraiser 
or  appraisal,  and  §  200.145(c)  of  this 
chapter  applies  to  each  appraisal 
performed  in  accordance  with  this  part. 
Each  applicant  for  listing  or  periodic 
rehsting  must  certif>  that  he  or  she: 

(A)  Holds  a  current  certification  or 
license  from  a  state  whose  qualification 
standards  are  in  compliance  with 
FIRRE.^,  as  determined  by  the  Appraisal 
Subcommittee  (and  must  include  his  or 
her  current  certificate  or  hcense 
number); 

(B)  Has  read  HUD  Handbook  4150.1 
and  related  Mortgagee  Letters; 

(C)  Is  not  Usted  on  HUD's  Credit  Alert 
Interactive  Voice  Response  System;  and 

(D)  Is  not  debarred,  suspended  or  in 
any  way  disqualified  from  participating 
in  HUD  programs. 

(ii)  In  addition,  the  applicant  must 
submit  such  additional  information  as 
HUD  may  require.  Application  to  t>e 
listed  on  the  Roster  must  be  made  at  any 
HUD  Office  in  each  state  where  the 
applicant  will  perform  appraisals. 

(3)  Removal  from  the  Roster.  HUD 
may  at  any  time  remove  the  appraiser 
from  the  Roster  for  cause.  Cause 
includes,  but  is  not  limited  to, 
significant  deficiencies  in  appraisals, 
failure  to  maintain  standing  as  a  state 
certified  or  state  licensed  appraiser  and 
prosecution  for  committing  or 
attempting  to  commit  fraud, 
misrepresentation  or  other  offence  that 
may  reflect  on  the  appraiser's  character 
and  integrity.  Such  removal  shall  not  be 
governed  by  the  procedures  of  part  24 
of  this  Title.  The  appraiser  shall, 
however,  be  subject  to  other  sanctions 
in  accordance  with  part  24  of  this  title. 

(4)  Fee  panels.  If  a  mortgage  is  not 
processed  by  the  Direct  Endorsement 
procedure,  the  appraiser  will  be 
assigned  from  a  fee  panel  or  otherwise 
designated  by  HUD.  A  mortgagee  using 
the  Direct  Endorsement  procedure  may 
also  request  HUD  to  assign  an  appraiser 
fi"om  a  fee  pwnel. 

(e)  Appraisal  fees  and  charges.  The 
appraisal  fee  charged  to  the  borrower  or 
other  party  shall  be  reasonable.  The  fee 
may  be  prescribed  by  rule  or  other  HUD 
issuance. 

(0  Transfer  of  appraisals  between 
mortgagees.  A  Direct  Endorsenjent 
lender  may  accept  tin  appraisal  that  was 
prepared  by  an  appraiser  engaged 
directly  by  another  mortgagee,  pnrvided 
that  the  appraisal  was  performed  in 
accordance  with  this  part  and  that  the 
mortgagee  accepting  the  appraisal  has: 

(1)  Reviewed  the  appraisal  report 
under  its  review  procedures;  and 

(2)  Found  the  appraisal  to  be 
acceptable. 


Subpart  C— Mutiifamlty  Programs 

§  267.9    Definitions  appticabte  to 
multitafnlly  programs. 

In  addition  to  the  definitions  in 
§  267.2.  the  following  definitions  apply 
to  multifamily  programs: 

Acceptable  risk  refers  to  a  program  in 
which  the  project's  net  operating 
income  covers  the  mortgage  debt  service 
requirement  and  provides  an 
appropriate  return  to  the  owner's  equity. 
The  term  assumes  that  the  mortgage 
does  not  exceed  the  appropriate 
percentage  of  estimated  replacement 
cost  and  any  other  supplemental 
standards  conce/ning  particular 
programs  contained  in  handbooks  and 
other  directives. 

Appraisal  means  a  written  report 
independently  and  impartially  prepared 
by  a  qualified  appraiser  setting  forth  an 
opinion: 

(1)  In  the  case  of  a  project  requiring 
economic  soundness,  as  to  the  market 
value  of  an  adequately  described 
property  as  of  a  specific  date(s),  which 
statement  is  supported  by  the 
presentation  and  analysis  of  rele\*ant 
market  information,  and  is  in 
accordance  with  the  supplemental 
standards  as  set  forth  in  HUD's 
appraisal  instructions;  or 

(2)  In  the  case  of  a  project  which  does 
not  require  a  determination  of  economic 
soimdness.  that  is  based  on  replacement 
cost,  as  estimated  by  HUD  staff  otr  by  an 
appraiser  who  has  contracted  with  HUD 
to  perform  a  real  estate  consultation 
pursuant  to  §  267.12(b). 

Consultant,  which  refers  to  an 
appraiser  performing  a  real  property 
consultation  for  HUD,  means  the  person 
who  provides  such  information, 
analysis,  recommendations  or 
conclusions. 

Consultation  or  consultancy  means 
the  act  or  process  of  providing 
information,  analysis  of  real  estate  data, 
and  recommendations  or  conclusions  on 
diversified  problems  in  real  estate,  other 
than  estimating  value. 

Economic  soundness  refers  to  a 
program  under  which  a  project  has  had 
its  underwriting  risk  analyzed  on  the 
basis  of  three  approaches  to  value. 

Multifamily  project  or  mvkifamily 
property  means  a  project  containing  five 
or  more  family  units  (or  in  the  case  of 
a  mortgage  to  be  insured  under  section 
220(h)  of  the  National  Housing  Act,  two 
or  more  rental  units),  a  nursing  home. 
an  intermediate  care  facility,  a  board 
and  care  home  or  a  project  insured 
under  section  232  of  the  NHA. 

State  certified  appraiser  means  any 
individual  who  satisfies  the 
requirements  for  certification  as  a 
certified  general  appraiser  in  a  state 
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which  has  adopted  criteria  that 
currently  meet  or  exceed  the  minimum 
certification  criteria  issued  by  the 
Appraiser  Qualifications  Board  of  the 
Appraisal  Foundation.  The  state  criteria 
must  include  a  requirement  that  the 
individual  have  achieved  a  satisfactory 
grade  upon  a  state-administered 
examination  that  is  consistent  with  and 
equivalent  to  the  Uniform  State 
Certification  Examination  issued  or 
endorsed  by  the  Appraiser 
Qualifications  Board  of  the  Appraisal 
Foundation.  Furthermore,  if  the 
Appraisal  Foundation  has  issued  a 
finding  that  the  policies,  practices,  or 
procedures  of  the  state  are  inconsistent 
with  FIRREA.  an  individual  must 
comply  with  any  additional  standards 
for  state  certified  appraisers  imposed  by 
HUD  under  §267.1 1(c)(1). 

§  267  1 0    Ouallfled  appraisers  and 
appraisals. 

(a)  Appraisal  by  a  state  certified 
general  appraiser.  Every  appraisal  shall 
be  performed  by  a  state  certified  general 
appraiser.  With  respect  to  appraisals 
performed  by  HUD  employees,  this 
requirement  is  satisfied  whether  or  not 
the  property  being  appraised  is  located 
in  the  state  which  certified  the  HUD 
employee.  Each  HUD  employee  who 
performs  appraisals  or  consultations  or 
who  reviews  appraisals  or  consultations 
will  be  qualified  as  a  certified  general 
appraiser  under  the  laws  of  one  or  more 
states  not  later  than  December  31,  1996. 
unless,  in  an  individual  case,  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  decides  that  a 
different  date  is  appropriate  All 
appraisers  shall  comply  with  HUD 
policies  and  procedures  as  set  forth  in 
HUD  handbooks  and  other  issuances. 

(b)  Only  appraisals  and  consultations 
complying  with  this  part  are  recognized. 
Appraisals  or  consultations  performed 
in  accordance  with  the  requirements  of 
other  agencies  will  not  he  recognized  for 
HUD  multifamily  transactions  that 
require  appraisals  or  consultations 
complying  with  this  part  267  unless 
those  appraisals  or  consultations  so 
comply. 

§267.11     Appraisal  standards. 

(a)  Minimum  standards.  Each 
appraisal  or  real  estate  consultation 
shall  follow  the  requirements  of  this 
§  267.11  as  supplemented  from  time  to 
time  by  HUD  processing  instructions 
which  comprise  supplemental  standards 
authorized  in  accordance  with  USPAP. 
The  appraisal  shall,  at  a  minimum: 

(1)  Conform  to  USPAP.  except  to  the 
extent  that  such  compliance  may 
conflict  with  the  provisions  of  this  part 
267 


(2)  Disclose  any  steps  taken  that  were 
necessary  or  appropriate  to  comply  with 
the  Competency  Provision  of  the 
USPAP. 

(3)  Apply  USPAP  Standard  2.  Real 
Property  Appraisal  Reporting:  except 
that  under  the  Supplemental  Standards 
Provision  of  USPAP.  reports  by 
appraisers  or  consultants  shall  be  in 
writing  using  the  following  forms: 

(i)  HUD-92264.  HUD-92264(RCF)  or 
HUD-92264B,  with  attachments  as 
required; 

(ii)  Trial  form  HUD-92264A. 

(4)  Analyze  and  report  in  reasonable 
detail  all  prior  sales  of  the  property 
being  appraised  within  three  years 
preceding  the  date  when  the  appraisal  is 
prepared,  or  beyond  three  years  if 
necessary  to  include  the  last  arms- 
length  transaction. 

(5)  Analyze  and  report  data  on  current 
revenues,  expenses,  and  vacancies  for 
the  property  if  it  currently  is.  and  will 
continue  to  be.  income-producing. 

(6)  Analyze  and  report  a  reasonable 
marketing  jjeriod  for  the  subject 
property. 

(7)  Analyze  and  report  on  current 
market  conditions  and  trends  that  will 
affect  income  or  the  absorption  period, 
to  the  extent  they  affect  the  value  of  the 
property. 

(8)  Contain  sufficient  supporting 
documentation  with  all  pertinent 
information  reported  so  that  the 
appraiser's  logic,  reasoning,  judgment, 
and  analysis  in  arriving  at  a  conclusion 
indicate  to  the  reader  the  reasonableness 
of  the  value  reported  or  of  the 
consulting  recommendations  or 
conclusions  provided. 

(9)  Include  in  the  certification 
required  by  USPAP  a  statement  that  the 
appraisal  is  not  based  on  a  requested 
minimum  valuation,  a  specific  valuation 
or  range  of  values,  or  the  approval  of  the 
loan.  The  certification  shall  also  include 
a  statement  that  the  racial/ethnic 
composition  of  the  neigtiborhood 
surrounding  the  property  in  no  way 
affected  the  appraisal  determination. 

(10)  Follow  a  reasonable  valuation 
method  that: 

(i)  With  respect  to  a  program  based  on 
market  value,  addresses  the  direct  sales 
comparison,  income,  and  cost 
approaches  to  market  value,  reconciles 
or  explains  any  differences  those 
approaches  yield  in  determining  the 
value  of  the  property  in  question,  and 
gives  the  reason(s)  for  rejecting  each 
approach  that  was  not  used: 

(ii)  With  respect  to  a  program  based 
on  replacement  cost,  determines  the 
acceptable  risk  using  estimated 
replacement  cost  together  with 
supplemental  standards  set  forth  in 


HUD  handbooks  and  other  program 
directives. 

(b)  Unavailable  information.  If 
information  required  by  this  section  is 
not  available,  that  fact  shall  be  disclosed 
and  explained  in  the  appraisal  report. 

(c)  Additional  standards.  In  addition 
to  the  minimum  standards  set  forth  in 
paragraph  (a)  of  this  section: 

(1)  HUD  may.  in  instances  where  the 
Appraisal  Subcommittee  has 
determined  that  the  policies,  practices, 
and  procedures  of  a  certifying  or 
licensing  state  are  inconsistent  with 
FIRREA.  impose  such  supplementary 
requirements  as  may  be  appropriate. 

(2)  HUD  may.  in  instances  where  the 
Appraisal  Subcommittee  has 
determined  that  the  requirements  of 
FIRREA  may  be  waived  in  accordance 
with  12  U.S.C.  3348(b),  impose  such 
supplementary  requirements  as  may  be 
appropriate. 

§  267. 1 2    Selection  of  appraisers;  appraiser 
independence. 

(a)  Basis  for  selection.  The  appraiser 
or  consultant  may  be: 

(1)  A  member  of  HUD's  staff; 

(2)  Selected  by  the  Delegated 
Processor  in  accordance  with  terms  and 
conditions  agreed  to  in  writing  by  HUD 
and  the  Delegated  Processor; 

(3)  Selected  to  perform  appraisals  in 
accordance  with  the  terms  and 
conditions  of  a  formal  contract  between 
HUD  and  an  institution  or  individual 
performing  the  services,  or  in 
accordance  with  the  terms  and 
conditions  of  a  Purchase  Order;  or 

(4)  Selected  by  an  HFA  which  has 
been  approved  to  participate  in  the 
Department's  Risk-Sharing  Program. 

(b)  Qualifications.  HUD  exercises 
contractual  control  over  the 
qualifications  of  those  individuals  and 
organizations  that  perform  appraisal  and 
consultation  services  in  FHA 
multifamily  programs. 

(1)  Appraisers  and  consultants 
performing  services  under  HUD 
contracts  for  Delegated  Processing  and 
Technical  Discipline  assignments  will 
be  selected  on  the  basis  of  criteria  and 
procedures  set  forth  in  the  solicitation, 
pursuant  to  the  Federal  Acquisition 
Regulations.  48  CFR  Chapter  I. 

(2)  Under  the  Delegated  Processing 
Program  HUD  contracts  with  a  HUD- 
approved  processing  company  to 
j)erform  mortgage  insurance 
underwriting  processing  and  to  make  a 
recommendation  to  HUD.  HUD  makes 
the  final  underwriting  determination. 
The  Delegated  Processor  must  identify 
the  staff  or  contract  review  appraiser(s) 
and  consultant(s)  and  must  submit  their 
qualifications,  based  upon  requirements 
as  set  forth  in  the  contract  between  HUD 


and  the  Delegated  Processor,  for  review 
and  approval.  The  Delegated  Processor 
may  subcontract  appraiser  and 
consulting  functions,  but  must  identify, 
prior  to  performing  the  appraisal  or 
consultation,  the  appraiser  or  consultant 
selected  under  the  subcontract  and  must 
provide  a  resume  or  qualifications  for 
review  and  approval  by  the  HUD  field 
office  concerned. 

(3)  Under  the  Housing  Finance 
Agency  Risk-Sharing  Program,  HUD 
delegates  to  state  and  local  housing 
finance  agencies  the  authority  to 
originate  and  service  loans  that  are  fully 
insured  by  FHA.  Under  this  program, 
participating  agencies  share  in  the  risk 
associated  with  monetary  losses  that 
may  be  incurred  as  a  result  of  loan 
defaults.  An  HFA  may  use  either  in- 
house  or  contract  appraisers  who  meet 
certification  requirements.  The  Risk- 


Sharing  Program  requires  compliance 
with  USPAP  and  therefore  requires  that 
appraisals  be  performed  by  certified 
general  appraisers  accredited  by  the 
state  in  which  the  project  is  located, 
(c)  Delegated  Processor  appraisers: 
conflicts  of  interests.  A  Delegated 
Processor  or  Consultant  must  avoid 
conflicts  of  interest  and  other 
relationships  which  affect,  either  in 
reality  or  in  appearance,  the  credibility 
of  the  appraisal.  The  Delegated 
Processor  or  Consultant  may  not: 

(1)  Contract  with  an  appraiser  or 
appraisal  organization  to  perform 
appraisals,  if  the  Delegated  Processor  or 
Consultant  owns,  is  owned  by.  is 
affiliated  with,  or  has  a  financial  interest 
in  the  appraiser  or  appraisal 
organization;  or 

(2)  Contract  with  an  appraiser  or 
appraisal  organization  to  perform  an 


appraisal  of  a  property  if  the  builder  or 
seller  of  the  property  owns  or  is  owned 
by,  is  affiliated  with,  or  has  a  financial 
interest  in  the  appraiser  or  appraisal 
organization. 

(d)  Appraiser  independence.  An 
appraiser  may  not  have  any  interest, 
direct  or  indirect,  in  the  property  being 
appraised. 

(e)  Non-transferability  of  appraisal. 
Appraisal  materials  and  reports  may  not 
be  transferred  between  mortgagees  with 
respect  to  a  property  involved  in  a 
multifamily  transaction. 

Dated:  September  16, 1994. 
Jeanne  K.  Engel, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
IFR  Doc.  94-24327  Filed  9-30-94;  8:45  am) 

BILUMG  COOe  4210-J7-P 


UMI 


UMI 


Monday 
October  3. 


1994 


Part  XII 


The  President 


Executive  Order  12929— Delegation  of 

Authority  Regarding  the  N.?v3f  Petroleum 
and  Oil  Shale  Reserves 

Executive  Order  1293C^— Measures  To 
Restrict  the  Participation  b^ 


:  r-  .  f 


l6 


States  Persons 
Activit'es 


Weapons  Proliferation 


Presidential  Determination  No.  94-52— 

Delegation  of  Authority  To  Modify, 
Restrict,  or  Terminate  Title  VII  Trade 

Action  Taken  Against  Japan 

Notice  of  September  30 — Continuation  of 

Emergency  With  Respect  to  Haiti 


;n4-3' 


Federal  Register 
Vol.  59,  No.  190 
Monday,  October  3.  1994 

Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12929  of  September  29.  1994 

Delegation  of  Authority  Regarding  the  Naval 
Petroleum  and  Oil  Shale  Reserves 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3  and 
sections  7427  and  7428  of  title  10.  United  States  Code,  and  in  order  to 
meet  the  goals  and  requirements  of  the  Naval  Petroleum  and  Oil  Shale 
Reserves,  it  is  hereby  ordered  as  follows: 

The  functions  vested  in  the  President  by  sections  7427  and  7428  of  title 
10  of  the  United  States  Code  are  delegated  to  the  Secretary  of  Energy. 
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THE  WHITE  HOUSE. 
September  29,  1994. 
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Presidentiai  Dccuments 


Executive  Order  12930  of  September  29,  1994 

Measures  To  Restrict  the  Participation  by  United  States 
Persons  in  Weapons  Proliferation  Activities 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  203  of  the  Inter- 
national Emergency  Economic  Powers  Act  (50  U.S.C.  1702),  the  National 
Emergencies  Act  (50  U.S.C.  1601  et  seq.).  and  section  301  of  title  3  of 
the  United  States  Code. 

I.  WILLIAM  J.  CLINTON.  President  of_the  United  States  of  America,  find 
that  the  proliferation  of  nuclear,  biological,  and  chemical  weapons,  and 
of  the  means  of  delivering  such  weapons,  constitutes  an  unusual  and  extraor- 
dinary threat  to  the  national  security,  foreign  policy,  and  economy  of  the 
United  States,  and  hereby  declare  a  national  emergency  to  deal  with  that 
threat. 

Accordingly,  in  order  to  limit  the  participation  by  United  States  persons 
in  weapons  proliferation  activities,  it  is  hereby  ordered  as  follows: 

Section  1.  The  Secretary  of  Commerce,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  and  directed  to  take  such  actions,  including 
the  promulgation  of  rules,  regulations,  and  amendments  thereto,  as  may 
be  necessary  to  continue  to  regulate  the  activities  of  United  States  persons 
in  order  to  prevent  their  participation  in  activities  that  could  contribute 
to  the  proliferation  of  weapons  of  mass  destruction  and  the  means  of  their 
deliver)',  as  provided  in  the  Export  Administration  Regulations,  set  forth 
at  15  CFR  Parts  768-799  (1994). 

Sec.  2.  Any  rules,  regulations,  orders,  licenses,  or  other  forms  of  administra- 
tive action  issued,  taken,  or  continued  in  effect  heretofore  or  hereafter  under 
the  authority  of  the  Export  Administration  Act.  or  the  authorities  provided 
under  Executive  Order  No.  12868  on  September  30.  1993,  are  hereby  contin- 
ued in  effect  unless  altered,  modified,  or  rescinded  by  the  Secretary  of 
Commerce  pursuant  to  section  1  of  this  order. 

Sec.  3.  Executive  Order  No.  12868  is  revoked  and  this  order  shall  take 
effect  at  11:59  p.m.  on  September  29. 1994. 
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Presidential  Documents 


Presidential  E)etermination  No.  94-52  of  September  29,  1994 

Delpoation  of  Authority  To  Modify,  Restrict,  or 
Terminate  Title  VII  Trade  Action  Taken  Against  Japan 


Memorandum  for  the  United  States  Trade  Representative 

By  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the  United 
States,  including  3  U.S.C.  section  301.  I  hereby  delegate  to  the  United 
States  Trade  Representative  the  powders  granted  the  President  in  section 
305(g)(2)  and  (3)  of  the  Trade  Agreements  Act  of  1979.  as  amended  (19 
U.S.C.  2515(g)(2)  and  (3))  to  modify,  restrict,  or  terminate  the  sanctions 
that  w^ill  take  effect  on  September  30.  1994.  as  a  result  of  the  identification 
of  Japan  as  a  country  that  discriminates  in  government  procurement  of 
U.S.  medical  technology  and  telecommunications  goods  and  ser\'ices.  or 
to  terminate  the  title  VII  action  against  Japan. 

This  delegation  of  authority  is  effective  until  October  7.  1994.  You  are 
authorized  and  directed  to  publish  this  determination  in  the  Federal  Register. 
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Presidential  Documents 


Notice  of  September  30,  1994 

Continuation  of  Emergency  With  Respect  to  Haiti 


On  October  4,  1991.  by  Executive  Order  No.  12775.  President  Bush  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security,  foreign  policy,  and  economy  of  the  United  States 
posed  by  the  actions  and  policies  of  the  de  facto  regime  in  Haiti,  blocking 
all  property  and  interests  in  property  of  the  de  facto  regime  and  the  Govern- 
ment of  Haiti.  President  Bush  took  additional  measures  to  prohibit  trade 
and  other  transactions  writh  Haiti  by  Executive  Order  No.  12779  of  October 
28,  1991,  and  to  the  same  end  I  issued  Executive  Orders  No.  12853  of 
June  30,  1993,  No.  12872  of  October  18,  1993.  No.  12914  of  May  7,  1994, 
No.  12917  of  May  21.  1994,  No.  12920  of  June  10.  1994.  and  No.  12922 
of  June  21, 1994. 

Because  the  de  facto  regime  in  Haiti  has  not  yet  fulfilled  its  commitments 
under  the  Governors  Island  Agreement  of  July  3.  1993.  by  relinquishing 
power,  and  therefore  continues  to  obstruct  the  restoration  of  democracy 
in  Haiti,  the  national  emergency  declared  on  October  4,  1991,  and  the 
measures  adopted  pursuant  thereto  to  deal  with  that  emergency,  must  con- 
tinue in  effect  beyond  October  4.  1994.  Therefore,  in  accordance  with  section 
202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)).  I  am  continuing 
the  national  emergency  with  respect  to  Haiti.  This  notice  shall  be  published 
in  the  Federal  Register  and  transmitted  to  the  Congress. 
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Jon.  1,  1994 

'Jon.  1,  1994 
Jon.  1.  1994 

Jon.  1,  1994 
Jon.  1,  1994 


23.00        Joa  I.  1994 


0-26  . — (869-022-00007- 1) 21  00 

27-45  (869-022-00008-0) 14  00 


46-51   (869-022-00009-8) 

52  (86W)22-O00IO-l) 

53-209 (869-022-0001 1-0) 

210-299 (86^)22-00012-8) 

300-399 (86^)22-00013-6) 

400-699 (869-022-00014-4) 

700-899 (869-022-00015-2) 

900-W9 (869-022-00016-1) 

1000-1059  (869-022-0001 7-9) 


20  00 
30  00 
2300 
32  00 
16.00 
1800 
22.00 
34X 
2300 


1060-1119  (869-022-000)8-7) 15.00 

1120-1199  (86<M)22-O0019-5 12  00 

1200-1499  (869-022-00020-9) 30  00 

1500-1899  (869-022-00021-7) 30  00 

1900-1939  (869-O22-00022-5) 15  00 

1940-1949  (869-O22-00023-3) 30  00 

1950-I999  (869-022-00024-1) 35  00 

2000-£nd (869-022-00025-0) 1400 


Jon.  1. 
Jon.  1. 
*Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 


1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 


•  (869-022-00026-8) 22.00        Jon.  1,  1994 

0  Parts: 

1-199  (869-022-00027-6)  .. 

200-fnd  (869-022-00028-4)  .. 


29  00 
2300 

10  Parts: 

0-50  (869-022-00029-2) 29.00 

51-199 (869-022-0003O-6) 22.00 

200-399 (869-022-0003 1-4) 15.00 

400-499  (869-022-00032-2) 21.00 

500-€nd  (869-022-00033-1) 37.00 


Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1.  1994 

Jon  1,  1994 

*Jon.  1.  1993 


Jon.  1. 
Jon.  1, 


1994 
1994 


11  (869-022-00034-9) 

12  Parts: 

1-199  (869-022-00035-7) 

200-219 „ (869-022-00036-5) 

220-299 (869-022-00037-3) 

300-499  (869-022-0003*- 1) 

500-599 (869-022-00039-0) 

dOO-ind  (869-022-00040-3) 

13  (869-022-00041-1) 


14.00 

12.00 
16.00 
28.00 
22.00 
20.00 
32.00 

30.00 


Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1.  1994 


14  Parts: 

1-59  (869-O22-O0O42-0) 32  00 

60-139 (869-022-O0043-8) 26  00 

140-199 (869-022-00044-6) 13.00 

200-1 199 (869-022-00045-4) 23  00 

120(K€nd (869-022-O004dr2) 16  00 

1 5  Parts: 

0-299  (869-022-00047-1)  .. 

300-799 (869-022-0004&-9)  .. 

800-€nd  (869-022-00049-7)  .. 


16  Parts: 

0-149  (869-022-00050-1) 

150-999 (869-O22-00O51-9) 

10OO-€nd (869-022-00052-7) 

17  Parts: 

1-199  (869-022-O0054-3) 

200-239 (869-022-00055-1) 

240-fnd  (869-022-00056-0) 

18  Parts: 

1-149  (869-022-00057-8) 

150-279 (869-022-00058-6) 

280-399 (869-022-00059-4) 

400-£nd  (869-022-00060-8) 


15.00 
26.00 
23.00 

6.50 
18.00 
25.00 

20.00 
23.00 
30.00 

16.00 
19.00 
13.00 
11.00 

19  Parts: 

1-199  (869-022-00061-6)  3900 

200-€nd  (869-022-00062-4) 1200 

20  Parts: 

1-399  (869-022-00063-2) 20.00 

400^99 (869-022-00064-1) 34.00 

500-€nd  (869-022-O0065-9) 3100 

21  Parts: 

1-99  (869-022-00066-7) 16.00 

100-169 (869-022-00067-5) 21  00 

170-199 (869-022-O006ft-3) 21  00 

200-299 (86<MI22-O0069-I)  7.00 

300-499 (869-022-00070-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 8.50 

800-1299 (869-022-00073-0) 22.00 

130O-£nd (869-022-00074-8) 1300 

22  Parts: 

1-299  (869-022-00075-6)  .. 

300-£nd  (869-022-00076-4)  .. 


32.00 
23.00 

21.00 


36.00 
38.00 
20,00 
39  00 
17.00 


Jon.  1  1994 
Jon  1  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jan.  1,  1994 


Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 
Apr  1,  1994 

Apr   1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 

Apr.  1,  1994 
Apr   1    1994 

Apr.  1.  1994 
Apr.  1,  1994 
Apt.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr,  1,  1994 
Apr.  1.  1994 
Apt.  1.  1994 
Apr  1,  1994 
Apr.  1,  1994 
Apr  1,  1994 
Apr   1,  1994 

Apr.  1,  1994 
Apr.  1,  1994 

Apr  1,  1993 

Apr.  1,  1994 
Apr.  1,  1994 
Apr  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 


23  (869-019-00077-1)  .. 

24  Parts: 

0-199  (869-022-00078-1)  .. 

200-499 (869-022-00079-9)  .. 

500-699 (869-022-O0080-2)  .. 

700-1699 (869-022-00081-1)  .. 

1700-£nd (869-022-00082-9)  .. 

25    (869-022-00083-7) 32.00  Apr  1    1994 

26  Parts: 

§§1.0-1-160  (869-022-000&4-5) 20.00  Apr 

§§  1  61-1,169 (869-022-00085-3)  3300  Apr 

§§  1  170-1  300 (869-022-00086-1) 24  00  Apr, 

§§1301-1.400 (869-O22-O0O87-0) 17.00  Apr 

§§1.401-1.440 (869-022-O008*-8) 30.00  Apr 

§§1.441-1500 (869-022-00089-6)  22.00  Apr 

§§1.501-1.640 (869-022-00090-0) 21.00  Apr 

§§1641-1850 (869-022-00091-8) 2400  Apr 

§§1.851-1.907 (869-022-00092-6) 26.00  Apr 

§§1.908-1.1000 (869-022-00093-4) 27  00  Apr 

§§11001-1.1400  (86'M)22-O0094-2) 24.00  Apr 

§§11401-£nd  (869-022-00095-1) 32.00  Apr 

2-29  (869-022-00096-9) 24.00  Apr 

30-39  (869-022-00097-7)  18.00  Apr 

40-49  (869-022-00098-4) 14.00  Apr. 

50-299 (869-O22-00099-3) 14.00  Apr. 

300-499 (869-022-00100-1) 24.00  Apr. 

500-599 (869-022-001 01-9) 6.00  *Apf. 


1,  1994 
1,  1994 
1,  1994 
1.  1994 
1,  1994 
1  1994 
1,  1994 
1.  1994 
1.  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1.  1994 
1,  19C4 
1,  19.1 
1,  19^,. 


Stock  Number 


Price 
8.00 

36.00 
1300 


Title 

60O-£nd  (869-022-00102-7) 

27  Parts: 

1-199  (869-022-00103-5) 

?00-€  id  (869-022-00104-3) 

28  Parts: 

1-42  (869-019-00105-1) 27.00 

i3  erd  (869-019-00106-9)  21.00 

29  Parts: 

:-^r    (869-022-00 107-8)  21.00 

IX-J99 (869-019-00108-5) 9.50 

500-899 (869-0 19-00 109-3) 36.00 

900-1899 (869-019-001 10-7) 17.00 

1900-1910  {§§1901.1  to 

1910.999)  (869-019-001 1 1-5) 31.00 

1910  (§§1910.1000  to 

end)  (869-019-00112-3) 21.00 

191 1-1925  (869-019-001 13-1) 22.00 

1926 (869-022-OG1 14-1) 33.00 

1927-End (869-019-001 15-8) 36.00 

30  Parts: 

1-199  (869-019-00116-6) 

200HS99 (869-019-00117^) 

700-£nd (869-019-00118-2) 


27.00 
20.00 
27.00 

31  Parts: 

0-199  (869-019-00119-1) 18.00 

200-End  (869-0 19-00 120-4) 2900 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 


30.00 
36.00 
26.00 
14.00 
21.00 
22.00 

20.00 
25.00 
24.00 


27.00 
20.00 
37.00 

1200 


16.00 
35.00 


1-190  (869-019-00121-2)  .. 

191-399 (869-019-00122-1)  .. 

400-629 (869-022-00123-0)  .. 

630-699 (869-022-00124-8)  .. 

700-799 (869-022-00125-6)  .. 

•800-End  (869-022-00126-4)  .. 

33  Parts: 

1-124  (869-019-00127-1)  .. 

125-199 (869-019-00128-0)  .. 

200-€nd  (869-022-00129-9)  . 

34  Pdftsi 

1-299 (869-019-00130-1)  .. 

300-399 (869-019-00131-0)  .. 

400-End  (869-019-00132-8)  .. 

35  (869-019-00133-6)  .. 

36  Parts: 

1-199  (869-0 19-00 134-4)  .. 

200-€nd (869-019-00135-2)  .. 

37  (869-019-00136-1)  .. 

3d  Parts: 

0-17  „ (869-019-00137-9) 31.00 

18-End  „ (869-01 9-00 13fr-7) 30.00 

■~9       (869-022-00139-6) 16.00 

40  Parts: 

1-51  (869-019-00140-9) 39.00 

52  (869-019-0014 1-7) 37.00 

53-59  (869-019-00142-5) 11.00 

60  (869-019-00143-3)  35.00 

61-80  (869-019-00144-1) 29.00 

81-85  (869-019-00145-0) 21.00 

86-99  (869-019-00146-8) 39,00 

36.00 
24.00 
17.00 
39.00 
18.00 
27.00 
28.00 
2600 


100-149 (869-019-00147-6) 

150-189 (869-019K)014ft-4) 

190-259 (869-019-00149-2) 

260-299 (869-019-00150-6) 

•300-399  (869-022-00151-5) 

400-424 (869-019-00152-2) 

425-699 „ (869-019-00153-1) 

;Q0-789 (869-019-00154-9) 


Revision  Date 
Apr.  1.  1994 


TWe 


Stock  Numt>er 


Apr.  1, 
Apr.  1, 

July  1. 
July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1, 

July  1. 

July  1. 
July  1, 
July  1, 

July  1, 
July  1, 

^July  1, 

2July  1. 

2July  1. 
July  1. 
July  1, 
July  1, 

5  July  1, 
July  1, 
July  1, 


July  1. 

July  1, 

July  1, 

July  1, 

July  1, 

July  1. 

July  1. 


July  1, 
July  1, 


20.00        July  1. 


July  1, 
July  1. 

July  1, 

July  1. 

July  1, 

July  1, 

July  1, 

July  1. 

July  1, 

July  1. 

July  1, 

July  1, 

July  1. 

July  1, 

July  I. 

July  1, 

July  1. 

July  1, 


994 
994 

993 
993 

994 
993 
993 
993 

993 

993 
993 
994 
993 

993 
993 
993 

993 
993 

984 
984 
984 
993 
993 
994 
991 
994 
994 

993 
993 

994 

993 
993 
993 

993 


993 
993 

993 


993 
993 

994 


993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
993 
994 
993 
993 
993 


Plica 
26.00 


790-£nd  (869-0 '9-00 155-7)  .. 

41  Chapters: 

1,  1-1  to  1-10 „ 13O0 

1, 1-11  to  Appendix.  2  (2  Resewed) 13fl0 

3-6 „..  14A) 

7  6JM 

8  4.50 

9  13.00 

10-1 7  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-01W)0I56-5) 10.00 

101  (869-019-00157-3) 30.00 

•102-200  (869-022-00158-2) 15.00 

201-€nd  (869-019-00159-0) 12.00 

42  Parts: 

1-399  (869-0 19-00 160-3)  .. 

400-429 (869-019-00161-1)  . 

430-€nd  (869-0 19-00 162-0)  . 


24.00 
25.00 
36.00 

23.00 
32.00 
14.00 


22.00 
15.00 
30.00 
22.00 

46  Parts: 

1-40  (869-019-00171-9) 18.00 

41-69  (869-019-001 72-7) 16.00 

70-89  (869-019-00173-5) 850 

90-139 (869-0 19-00 174-3) 15.00 

140-155  ....„ (869-019-00175-1) 12.00 

156-165  ...„ (869-019-00176-0) 17.00 

166-199 (869-019-00177-8) 17.00 

200^99 (869-019-00178-6) 20.M 

500-€nd  (869-019-00179-4) 15.00 

47  Parts: 

0-19  (869-019-00180-8) 24X)0 

20-39  (869-019-00181-6) 24.00 

40-69  (869-019-00182-4) 14.00 

70-79  (869-019-00183-2) 23.00 

80-End  (869-019-00184-1) 26.00 

48  Chapters: 

1  (Ports  1-51)  (869-019-00185-9) 36.00 

1  (Ports  52-99)  (869-019-00186-7) 23.00 

2  (Ports  201-251) (869-019-00187-5) 16.00 

2  (Ports  252-299) (869-019-00188-3) 12.00 

3-6 (869-019-00189-1) 23.00 

7-14  (869-019-00190-5) 31.00 

15-28  (869-019-00191-3) 31.00 

29-End  (869-019-00192-1) 17.00 

49  Parts: 

1-99  „ (869-019-00193-0)  .. 

100-177 (869-019-00194-8)  .. 

178-199 (869-019-00195-6)  .. 

200-399 (869-019-00196-4)  .. 

400-999 (869-019-00197-2)  .. 

1000-1199  (86O-019-00198-1)  .. 

1200-£nd (869-019-00199-9)  .. 


23.00 
30.00 
20.00 
27.00 
33.00 
18.00 
22.00 

50  Parts: 

1-199  (869-019-00200-6) 20.00 

200-599 (869-019-00201-4) 21.00 

600-£nd  (869-019-00202-2) 22.00 


Revision  0«e 
July  1,  1993 


^July  1. 
*July  1. 
'July  1, 

3Ju»y  1, 
^Juty  1, 
JJuly  1. 
'July  1, 
'July  1, 
'July  1, 
'July  1, 
3  July  1, 

July  1. 

July  1, 

July  1. 

July  1, 

Oct.  1, 
Oct  1, 
Oct.  1. 


Oct.  1, 
Oct.  1, 
Oct.  1, 


43  Parts: 

1-999  (869-019-00163-8)  .. 

1000-3999  (869-019-00164-6)  .. 

4000^nd (869-019-00165^)  .. 

44  (869-019-00)66-2) 27.00       Oct. 

45  Parts: 

1-199  ....'. (869-019-00167-1) .. 

200-499 (869-01W)0168-9) .. 

500-1199  (869-019-00169-7)  .. 

1200-£nd (869-019-00170-1)  .. 


Oct  1, 
Oct.  1, 
Oct  1. 
Oct  1, 

Oct  1, 
Oct.  1, 
Oct  1 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct  1. 

Oct.  1, 
Oct  1, 
Oct  1, 
Oct.  1, 
Oct.  1, 

Oct  1, 
Oct.  1, 
Oct  1 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct  1. 

Oct.  1, 
Oct  1. 
Oct  1. 
Oct.  1. 
Oct.  1. 
Oct  1. 
Oct  1, 

Oct.  1 
Oct.  1, 
Oct.  1, 


984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
993 
993 
994 
993 

993 
993 
993 

993 
993 
993 

993 

993 
993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 
993 

993 
993 
993 
993 
993 

993 
993 
993 
993 
993 
993 
993 
993 

993 
993 
993 
993 
993 
993 
993 

993 
993 
993 
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THI*                                       Sloch  Num*»«f  Pric*        ii.y  s.op  0»i» 

Comptefe  1994  CFB  Jef  »29.00  1W4 

Miciohche  CFP  Edition 

Comptele  set  (ooe-hme  moilmg)  ..„ 1M.00  199) 

Cofnptete  sel  (one-time  moiling)  MAM  1992 

Compltte  jet  (one-time  malmg)  223.00  1993 

Subscrptton  (moled  0$  issued)    244.00  1994 

tndwKhxjl  cop«s   2.00  1994 


'BaCOUW  TiNe  3  «  on  onnud  COrflp«o'>or  fus  ^-oturn*  ano  ct  D-eviou:  ^fji:.r--(", 
{hotid  b*  i*4an«d  at  a  p«rman«n1  r»<e<e<xe  scMce 

'The  Aiy  1.  1945  •<*ticin  ot  32  CfB  Portl  1-lW  conk»ns  a  ^.^-y'e  wiry  la 
Pan  1-39  mcKjsiv*  Fa  m*  tii  (•xt  ol  tt>t  Dttons*  Accwitior"  eegutanons 
«  Porfj  1-39,  coisUt  ttie  ttnee  Cf8  v»ur-H",  ivj^a  as  o<  xn  vW  caitanng 
thoM  pats. 

>Ihe  Jtiv  1,  1985  editioo  ol  4I  CfB  CNapte<s  l-iOO  corioms  o  -.o^e  only 
(a  CtnplCfS  1  to  49  mclusrve  fa  the  'Ji  text  o(  p<ocuie"ief!  egijKXiorts 
«  Choptatt  I  to  49.  consiit  '"■<>  (Hf.e^  'f  vo*jmei  isoeo  as  o(  July  1, 
1964  contanng  ttK>s«  choptets 

*No  uiiie«Oti>«ntt  to  ttirt  volume  i»e<e  p<  ^^xitgonec  auf?^  '^  pe  od  Api 
1,    1990  to  P*3r    31.    1994.   The  CfP   voiu-*   iiso«3   Atyii  »<>C    sfKxc  d* 

lekvwd. 

*No  omeodmentj  to  ttw  vo'^"*'  *<>  p  c« -■'"^'90te<3  3L;fir>g  i^*  pe.tx)  July 
I,  1991  lo  Xre  30.  1994.  The  C"  •  «,"•*•  '>s.je>:i  a/>        ?^     l^C)^.w  c«  e'aine<3 

*No  oneodmenfj  lo  tM  volu.~  •  »»■  >>  ;:'  xTx^igcer:;  xxinq  'ne  c*»  kx!  Jar«ja y 
1,  1993  to  Oecemt««  31.  1993.  The  CfR  volume  iv^-c!  ^tt^jo w  1,  1993,  should 
bcietaned 


CFR  ISSUANCES  1994 

January — July  1994  Editions  and  Projected  October, 

1994  Editions 


This  list  sets  out  ttie  CFR  issuances  for  the  January — July  1 994 
editions  and  pfO)ects  the  put>lication  pdans  for  ttie  Octot>er,  1994 
quarter  A  projected  schedule  that  will  include  ttie  January,  1995 
quarief  will  appear  in  the  first  Federal  Register  issue  ot  Januar/. 

For  pricing  Information  on  available  1993 — 1994  volumes 
consult  the  CFR  checKlist  which  appears  every  Monday  In 
the  Federal  Register. 

Pricing  mlormatton  is  not  available  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sections 
Affected  will  continue  to  provide  a  curmjlative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 

Normally,  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1—16 — January  1 
Titles  17— 27— April  1 
Titles  2&— 41— July  1 
Titles  42— 50— October  1 

All  volumes  listed  below  will  adhere  to  ttiese  scheduled  revision 
dates  unless  a  notation  in  the  listing  indicates  a  different  revision 
date  for  a  particular  volume. 

"Indicates  volume  is  still  in  production. 

Titles  revised  as  ot  January  1,  1994: 

Title 


CFR  Index 

1-199 

200-End 

1-2 

10  Parts: 

3  (Compilation) 

0-50 

51-199  (cover  only) 

4 

200-399 

400-499 

5  Parts: 

500-End 

1-699 

700-1199 

11 

1200-End 

12  Parts: 

6  [ReservfKl] 

1-199 

200-219      . 

7  Parts: 

220-299 

0-26 

300-499 

27-45 

500-599 

46-61  (cover  only) 

600-End 

52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-899 

60-139 

900-999 

140-199 

1000-1059 

200-1199 

1060-1119 

1200-End 

1120-1199 

1200-1499 

15  Parts: 

1500-1899 

0-299 

1900-1939 

300-799 

1940-1949 

800-End 

1950-1999 

2000-End 

16  Parts: 

0-149 

e 

150-^9 

1000-End 

17  Parts: 

1-199 

200-239 

240-End 

18  Parts: 

1-149 
150-279 
280-399 
400-End 

19  Parts: 

1-199 
200-End 

20  Parts: 

1-399 

400-499 

500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300-^99 

500-599 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 


23 

24  Parts: 

0-199 

200-499 

500-699 

700-1699 

1700-End 

2S 

26  Parts: 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

1  (§§1.441-1.500) 

1  (§§1.501-1.640) 

1  (§§1.641-1.850) 

1  (§§1.851-1.907) 

1  (§§1.90a-1.1000) 

1  (§§1.1001-1.1400) 

1  (§1.1401-End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599  (Cover  only) 

600-End 

27  Parts: 

1-199 
200-End 


Titles  revised  as  of  July  1,  1994; 

Title 


Parts: 


Titles  revised  as  of  April  1,  1994: 


28  Parts: 
0-^2 
4a-End 

29  Parts: 

0-99 

100-499 

500-699 

900-1899 

1900-1910  (§§  1901.1- 

1910.999) 
1910(§§19l0.1000-End) 
1911-1925* 
1926 
1927-End- 

30  Parts: 

1-199 

200-699 

700-End 

31  Parts: 

0-199 
200-End 

32  Parts: 

1-190 

191-399 

400-629 

630-699  (Cover  only) 

700-799 

800-End 

33  Parts: 

1-124* 
125-199* 


200-End 

34  Parts: 

1-299 
300-399* 

400-End 

35 

36  Parts: 

1-199 

200-End 

37 

38  Parts: 

0-17 
18-End 

39 

40  Parts: 

1-51* 

52* 

53-59* 

60* 

61-80* 

81-85* 

86-99* 

100-149 

150-189* 

190-259* 

260-299* 

300-399* 

400-424* 

425-699* 
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vn 


700-789- 

Chs.  1-100 

790-End* 

Ch.  101 

Chs.  102-200  (Cover  on»y) 

41  Parta: 

Ch.  20l-En(r 

Projected  Octot>er  1, 

^^4  fvlttJons: 

^to• 

42  Parts: 

1-399 

45  Parts: 

400-429 

1-199 

430-Encl 

200-499 

500-1199 

43  Parts: 

1200-End 

1-999 

1000-3999 

46  Parts: 

4000-End 

1-40 

41-69 
70-89 


90-139 

140-155 

156-165  (cover  oniy) 

166-199 

200-499 

500-Efxl 

47  Parts: 

0-19 

20-39 

40-69 

70-79 

80-End 

48  Parts: 

Ch.  1  (1-51) 
Ch.  1  (52-99) 
Ch.2  (201-251) 
Ch.  2  (252-299) 


Chs  3-6 
Chs.  7-14 
Chs-  15-28 
Ch  29-EfKj 

4S  Parts: 

1-99 

100-177 

17&-t99 

200-^J99 

400-999 

tOOD-1199 

1200-Fnd 

60  Parts: 
1-199 
200-599 
600-End 


TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS— OCTOBER  1994 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 


agency  documents.  In  computing  these 
dates,  the  day  after  publication  is 
counted  as  the  first  dav. 


When  a  date  falls  on  a  weekend  or 
hoUday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 

publication 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 
PU8UCATI0N 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 

PUBLICATION 

October  3 

October  18 

November  2 

November  17 

Decemt)er  2 

January  3 

October  4 

October  19 

November  3 

November  18 

,  Decemt>er  5 

January  3 

October  5 

October  20 

November  4 

November  21 

December  5 

January  3 

October  6 

October  21 

Novemljer  7 

November  21 

December  5 

January  4 

October  7 

October  24 

Novemb)er  7 

November  21 

Decemt)er  6 

January  5 

October  1 1 

October  26 

November  10 

November  25 

December  12 

January  9 

October  12 

October  27 

November  14 

November  28 

December  12 

January  10 

October  1 3 

October  28 

November  14 

November  28 

December  12 

January  1 1 

October  14 

October  31 

November  14 

November  28 

December  13 

January  12 

October  17 

November  1 

November  16 

December  1 

December  16 

January  17 

October  18 

November  2 

November  1 7 

December  2 

Decemt>er  19 

January  17 

October  19 

November  3 

November  18 

December  5 

December  19 

January  1 7 

October  20 

November  4 

November  21 

Decemtier  5 

December  19 

January  18 

October  21 

November  7 

November  21 

December  5 

December  20 

January  19 

October  24 

November  8 

November  23 

December  8 

December  23 

January  23 

October  25 

November  9 

Novemtjer  25 

December  9 

December  27 

January  23 

October  26 

November  10 

November  25 

December  12 

December  27 

January  24 

October  27 

November  14 

November  28 

December  12 

December  27 

January  25 

October  28 

November  14 

November  28 

December  12 

December  27 

January  26 

October  31 

November  15 

November  30 

December  15 

December  30 

January  30 

The  authentic  text  behind  the  news 


Wmmkt,  r^ 


The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


rrt-idcntlal 
Dociiinents 


This  unique  service  provides  up-to-date 
infofmation  on  Preeidentfal  poUctes 
and  announcements.  It  contains  the 
full  text  ot  the  PresKJent's  puWtc 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
PresidentiaJ  materials  released  by  the 
Whrte  House. 

The  Weekly  Compilation  carnes  a 


MorxJay  dateline  tnd  covers  materials 
released  durirtg  the  precedir>g  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Pnor  Issues 

Separate  indexes  are  put>lished 
periodtcally  Other  features  include 
lists  of  acts  approved  by  the 

fKjminations  sut>mitled  to 


the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presiderrtiai  activi*  »>;  ad  Whrte 
House  anrKMjrK:ements. 


Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


*  5420 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  order. 

t1  s  »asy! 

To  fat  x.iir  ordtrv  (2<I2>  512-2233 

I — I   YES,  plca.se  enter one  year  subscriptions  for  the  VNtt-kt*  <   iin|.i!wii..n  ..f  Prt-vidt-niiMt  Dihuhrhi^  (PD)soI 

can  keep  up  to  date  on  Presidential  activities. 


□  $103  First  Class  Mail 


Price  includes 


The  total  cost  of  ray  order  i.s  $ 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  per«>nal  name) 


(PtcaM  type  or  print) 


U   $65  Regular  MaU 


For   |M1>|»<  V.  ftlri  k   tHtl   tH  *<tw, 

(_)  Do  not  make  my  name  available  to  other  mailen 

Check  netliod  of  payment: 

U  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


□  GPO  Deposit  Account                      |                    - 

□  VISA  □  MasterCard                 |      (expiration) 

1  1  M   M  1   1      1  1  1  1      i  1         M  1 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(l*urchasc  order  no.) 


(Authorizing  signature)  iM 

Thank  you  for  your  order! 

Mail  to:     Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 
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t-LULKAL  REGISTEl  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  otficial  holidays),  by 
the  Ofnce  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20400.  under  the  Federal  Register 
Act  (49  Stat   SCO.  as  amended:  44  U  S  C.  Ch.  IS)  and  the 
regulations  of  the  Admmistrative  Committee  of  the  Federal  Register 
(I  CF'R  Ch.  I).  Oistnbution  is  made  only  by  the  Superintendent  of 
Documentt.  U.S.  Government  Prmting  Office.  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  noticM  issued  by 
FedermI  agencies.  These  include  Presidential  proclamations  and 
Executive  Order*  and  Federal  agency  documents  having  general 
applicability  and  legal  affect.  docuinsnU  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  Tile  for  public  inspection  in  the  OfHce 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  Tiling  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archive*  and  Records  Administration 
authenticates  this  issue  of  the  Federal  RagMw  aa  (he  ofTicial  serial 
publication  established  under  the  Federal  Register  Act.  44  U  S.C. 
1507  provides  that  the  contents  of  the  Feder^  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microHche  and  as 
an  online  database  Ihrniu^h  GPO  Accvss.  a  service  of  the  U.S. 
Government  Printing  Offii  «>  The  online  database  is  updated  by  6 
am.  each  day  the  Feideral  Register  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59.  Number  1 
(lanuary  2.  1994)  forward  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial  in.  The  annual  subscription  fee  for  a  sinsle 
workstation  is  $375.  Six-month  subscriptions  are  available  for  S200 
and  one  month  of  access  can  be  purchMed  for  $35  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  user*  should  telnet  to  wais. access  gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  user* 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case),  no  password  is 
required,  at  the  second  login  prompt,  loain  as  ne%vuser  (all  lower 
caae):  no  password  is  required   F°oliow  tne  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Ragialar  Online 
via  GPO  Access  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
helptteidsOS  eids  gpo  gov.  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  am  and  5pm  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays 

The  annual  subscription  price  for  the  Federal  Registtr  paper 
edition  IS  $444.  or  $490  for  a  combined  Federal  Re^d^er.  Federal 
Kraister  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription,  the  micronche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S403.  Six  month 
subs<ripiiuns  are  available  for  one-half  the  annual  rale  The  charge 
for  individual  copies  in  paper  form  is  $6  00  for  each  issue,  or  S6  00 
fur  each  group  o(^ pages  as  actually  bound;  or  SI  50  for  each  issue 
in  niifrufi(he  form   All  prices  include  regular  domestic  postage 
and  handling  lnl«rnalional  customers  please  add  25%  for  foreign 
handling  Remit  che<:k  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Dck  uments.  P  O  Box  371954.  Pittsburgh.  PA 
15250-7954 

There  are  no  rf»^trictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 


To  Cite  This  Publication:  I'se  the  volume  number  and  the 
page  number  Example  59  FK  IJJ45 


© 


202-512-1800 
512-1806 


PUBUC 

Siibarriptions: 
Paper  or  fiche 
Assistance  with  public  subscriptions 

Online: 
Telnet  wais. access  gpo.gov.  login  as  newuser  <enter>.  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  wais.  no  password  <enter>.  at  the  second  login  as 
newuser  <enter>.  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Siagls  copies^ck  copies: 
Paper  or  Tiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 
Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 


For  other  tviephoiw  number*.  •••  the  Reailer  Aids  section 
at  the  end  of  this  tasae. 


Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 

Air  Force  Department 
NOTICES 
Meetings: 
Scientific  Advisory  Board,  50577-50578 

Arrr.y  DeparnTient 
See  Engineers  Corps 
NOTICES 
Meetings: 

Armament  Retooling  and  Manufacturing  Support  Public/ 
Private  Task  Force,  50578 

Defense  Historical  Advisory  Committee,  50578 

Centers  for  Disease  Control  and  Prevention 

NOTICES 
Meetings: 
Immunization  Practices  Advisory  Committee,  50606 

Children  and  Families  Administration 

PROPOSED  RULES 

Family  preservation  and  support  services  program; 
implementation,  50646-50673 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

San  Francisco  Bay,  CA;  safety  zone,  50489-50493 
Vessel  documentation  and  measurement: 

Tonnage  measurement  of  vessels,  50508 
PROPOSED  RULES 
Drawbridge  operations: 

Louisiana,  50528-50531 

Oregon  and  Washington,  50531-50533 
Maritime  industry  alternate  inspection  compliance 

programs;  meeting,  50537-50538 
Ports  and  waterways  safety: 

California  coast  traffic  separation  schemes  and  shipping 
safety  fairways.  50533 

Commerce  Department 

See  International  Trade  Administration 

Sfp  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan,  50576-50577 

Defense  Department 
See  Air  Force  Department 
See  Army  Department 
See  Defense  Logistics  Agency 
See  Engineers  Corps 
.See  Navy  Department 
RULES 

Acquisition  regulations: 
Offset  administrative  costs,  50511-50512 
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PROPOSED  RULES 

Acquisition  regulations: 

On-site  technical  production  surveillance,  50539-50540 
NOTICES 

Agency  information  collection  activities  under  0MB 

review,  50577 
Meetings: 
Armed  Forces  Roles  and  Missions  Commission,  50577 

Defense  Logistics  Agency 

NOTICES 
Privacy  Act: 
Systems  of  records,  50579-50581 

Defense  Nuclear  Facilities  Safety  Board 

NOTICES 
Recommendations: 

Rocky  Flats  seismic  and  systems  safety,  50581-50582 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
A  Ira  Laboratories.  Inc..  50620-50622 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

National  workplace  literacy  program,  50582-50583 
Meetings: 

Indian  Education  National  Advisory  Council,  50582 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Fuelco,  50626 

MagneTek  et  al.,  50626-50627 

United  Industries,  Inc.,  50627 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Gordon  County  Farm  et  al.,  50624-50626 
Labor  surplus  areas  classifications: 

Annual  list,  50627-50628 
NAFTA  transitional  adjustment  assistance: 

Elf  Atochem  North  America.  Inc..  50628 

Whitehead  Manufacturings  al  .  ."=.0628-50630 

Energy  Department 

See  i  ederal  Energy  Regulator^' Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  availabilifv,  etc.: 
Columbia  and  Lower  Willamette  Rivers,  WA  and  OR; 
dredged  material  management  study.  50578-50579 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Maine,  50506-50507 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Cahfomia,  50498-50499 
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Louisiana.  50500-50502 
Massachusetts.  50495-50498 
Minnesota.  50493-50495 
New  Hampshire.  50504-50506 
T.'\;is,  50502-50504 
PROPOSCD  RULES 

Air  programs;  approval  and  promulgation.  State  plans  for 
designated  facilities  and  pollutants: 
Maine.  50536-50537 
Air  quality  implementation  plans;  appro\-al  and 
promulgation;  various  States 
Arizona.  50533-50536 
Texas.  50536 
Clean  Air  Act: 
State  operating  permits  programs — 
Louisiana.  50537 
Toxic  substances: 

Significant  new  uses — 
Dipropylene  glycol  dimethyl  ether.  50537 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  50592 
Clean  Air  Act: 
Acid  rain  provisions — 

State  permits.  50592-50593 
Confidential  business  information  and  data  transfer  to 

contractors.  50593-50594 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
EMPAK.  Inc..  50594 
Monsanto  Chemical  Co..  50594 
High  capacity  fossil  fuel-Tired  plant  operatQrs;  model  State 
and  certification  training  programs;  student  handbook 
and  instructor's  guide  availability.  50594-50599 
Meetings: 
Science  Advisory  Board.  50599-50602 
Small  Town  Environmental  Planning  Task  Force,  50602 
State  and  Tribal  Toxics  Action  Forum  Coordinating 
Committee  and  Projects.  50599 
Pesticide  registration,  cancellation,  etc.: 
Becker  Microbial  Products  Inc  .  50602-50603 
Mauri  Laboratories.  50603 
Superfund;  response  and  remedial  actions,  proposed     * 
settlements,  etc.: 
MCI.  Inc.  Site.  MI.  50603-50604 

F«d«ral  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas.  50481-50484 
PROPOSED  RULES 
Practice  and  procedure: 

Direct  final  rulemaking  procedure.  50676-50678 
NOTICES 
Meetings: 

RTCA.  Inc..  50641 

FMtoral  Communications  Commission 

RULES 

Practice  and  procedure: 

Competitive  bidding  procedures.  50509-50511 
PROPOSED  RULES 
Television  broadcasting: 

Cable  television  systems — 

Major  television  markets;  list.  50538-50539 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  50604 


FtMjefdi  Crop  Insurance  Corporation 

NOTICES 

Crop  insurance: 

Small  grains,  nursery,  potatoes,  and  sugarcane 

endorsements;  sales  closing  date  extension,  50559 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings; 

Cal  Ban  Corp.,  50583 

Wisconsin  Power  &  Light  Co  et  al..  50583-50584 
Hydroelectric  applications.  50584-50585 
Natural  gas  certificate  filings: 

NorAm  Gas  Transmission  Co.  et  al..  50585-50587 

Pacific  Gas  Transmission  Co.  et  al.,  50587-50588 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  50588-50589 

Carnegie  Natural  Gas  Co.,  50589 

Carolina  Power  &  Light  Co.,  50589 

Florida  Gas  Transmission  Co.,  50589 

Michigan  Gas  Storage  Co.,  50589-50590 

Mississippi  River  Transmission  Corp.,  50590 

Northern  Border  Pipeline  Co.,  50590 

Northern  Natural  Gas  Co.,  50590 

Southwest  Gas  Storage  Co  ,  50591 

Superior  Offshore  Pipeline  co.,  50591 
.  Texas  Gas  Transmission  Corp.,  50591 

Trunkline  Gas  Co.,  50591-50592 

Trunkline  LNG  Co.,  50592 

Federal  Labor  Relations  Authority 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  50604-50605 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  50643 
Applications,  hearings,  determinations,  etc.: 
Colonial  BanrGroup.  Inc  .  50605 

Financial  Manageme.it  Service 
See  Fiscal  Service 

Fiscal  St^rvice 
NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Covenant  Mutual  Insurance  Co.,  50641 

Ftsn  and  Wildlife  Se'^vice 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Chinese  Camp  brodiaea,  etc..  50540-50550 

Findings  on  petitions,  etc.,  50557-50558 

San  Francisco  lessingia,  etc  ,  50550-50557 
NOTICES 
Endangered  Species  Convention: 

Agenda  items  and  resolutions  negotiating  positions;  ninth 
regular  meeting.  50609-50618 
Meetings: 

Ruffe  Control  Committee.  50618-50619 

Food  ana  Drug  Administration 

RULES 

Human  drugs: 
Antibiotic  drugs — 
Bleomycin  sulfate  bulk  drug  substance,  50484-50485 


Foreign  Claims  Settlement  Commission 

NOT»CES 

Claims  against — 
Iran;  current  addresses  of  claimants  requested,  50622- 
50623 

General  Accounting  Ottice 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board,  50605 

General  Services  Administration 

RULES 

Federal  property  management: 
Public  buildings  and  space — 
Space  utilization  and  assignment,  50507-50508 

NOTICES 

Interagency  Committee  for  Medical  Records; 
Nfedical  record -gynecologic  cytology  (SF  541);  standard 

form  cancellation,  50605 
Medical  record-narrative  summary  (SF  502);  standard 

form  cancellation,  50605 

Health  and  Human  Services  Department 

,^f  f  Centers  fur  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Ser\ices 
Administration 

NOTICES 

.Meetings: 
Research  Integrity  Commission,  50605-50606 

Interior  Department 

.See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Passive  activity  losses  and  credits  Umitation;  activity 
definition,  50485-50489 

International  Trade  Administration 

NOTICES 
Antidumping: 
Carbon  steel  butt-weld  pipe  fittings  ft-om — 

France,  50564-50566 

India,  50562-50564 

Israel.  50566-50568 

Malaysia,  50560-50561 

.South  Korea,  50574-50575 

Thailand,  50568-50571 

United  Kingdom,  50571-50574 

Venezuela,  50561-50562 
Ferrovanadium  and  nitrided  vanadium  from — 

Russian  Federation,  50559 
Fxport  fradf!  rfirtificates  of  review,  50575 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  Railroad  Co.,  Inc.,  ef  al.,  50619 

Justice  Department 

See  Dnig  Enforcement  Administration 


See  Foreign  Claims  Settlement  Commission 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  50619-50620 

Labor  Department 

See  EmplojTnent  and  Training  Administration 
NOTICES 
Meetings: 
Excellence  in  State  and  Local  Government  through  Labor- 
Management  Cooperation  Task  Force.  50623 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Idaho,  50508 
NOTICES 

Withdrawal  and  reser\'ation  of  lands; 
Colorado,  50608-50609 

National  Communications  System 

NOTICES 

Federal  telecommunication  standards: 
Telecommunications — 

Project  25  land  mobile  radio  standards.  50630 

National  Institute  ot  Sianoa^cs  ano  Tec-ootoay 

•  NOTICES 
National  voluntary  conformity  assessment  system 
evaluation  program: 
National  Marine  Manufacturers  Association;  recreational 
craft  certification  program.  50575-50576 

National  institutes  of  Health 

NOTICES 

Meetings: 
National  Institute  on  Aging.  50606 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Summer  flounder,  50512 
NOTICES 
Meetings: 

Gulf  of  Mpxico  Fishery  Management  Council,  50576 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  50B30-50631 

National  Transportation  Safety  Baard 

NOTICES 

Meetings;  Sunshine  Act.  50643 

Navy  Department 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Serotech.  Inc..  50581 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Production  and  utilization  facilities;  domestic  licensing: 
Light  water  reactor  pressure  vessels;  fracture  toughness 
requirements,  50513-50528 
NOTICES 
Meetings;  Sunshine  Act,  50643 
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Applications,  hearings,  determinations,  etc.: 
Washington  Public  Power  Supply  System.  50631 

Public  Health  Service 

See  Q'uters  for  lJis«ase  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  ilealth  Services 
Administration 

SecurUlM  and  Exchange  Commission 

NOTICES 

Meetings:  Sunshine  Act,  50643-50644 

Self -regulatory  organizations;  proposed  nile  changes: 
American  Slock  Exchange.  Inc..  50631-50633 
Chicago  Board  Options  Exchange,  Inc.,  50633-50634 
National  Securities  Clearing  rx)rp..  50634-50636 
New  York  Stock  Exchange,  Inc..  50636 

Applications,  hearings,  determinations,  etc.: 
AMCAP  Fund,  Inc  ,  et  al.,  50636-50639 
Nuveen  Select  Maturities  Municipal  Fund  2,  50639- 
50640 

Small  Business  Administration 

NOTICES 

Acquisition  regulations: 

SBIC  Partners,  L.P.,  50640 
Applications,  hearings,  determinations,  etc.: 

Furman  Selz  SBIC.  LP.,  50640 

Sorrento  Growth  Partners  I,  LP.,  50640 

Substance  Abuse  and  Mpntat  Mp;imi  Servtcps 
Administration 

NOTICES 

Federal  agency  urine  drug  testing:  certified  laboratorie* 
meeting  minimum  standards,  list,  5060&-50608 

Surface  K^inmg  Reclamation  and  Enfofceinent  Oftice 
NOTICES 

Agency  information  collection  activities  under  OMB 
review.  50619 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 


Transportation  Department 

Set:  I.. :  i,„.i;,: 

See  Federal  Aviation  Administration 
NOTICES 
Meetings: 
Cximrnercial  Space  Transf>ortation  Advisory  Committee, 
50640-50641 

Treasury  Department 

See  Fiscal  S«!rv'ice 

See  Internal  Revenue  Service 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  (Managementj/Chief  Financial  Officer. 
50641 

United  Suteb  ir.torrr.aticn  Agency 
NOTICES 
Meetings: 
Public  Diplomacy,  U.S.  Advisory  Commission,  50642 
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DEPARTVENT  OF  TRANSPORTATION 
Federal  Aviation  Administration     • 

uc.'^Rpanag 

[Docket  No.  aW4M-221-AD;  Amendment 
39-9039;  AD  94-20-1  cq 

Airworthiness  Directives;  McDonnell 
Doug  as  Model  DC-10-10,  -15,  -30. 
and  ^0  Series  Airplanes  and  KC-10A 
(Military)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10-10,  -15,  -30,  and 
—40  series  airplanes  and  KC-lOA 
(military)  airplanes,  that  requires 
inspections  to  detect  fatigue-related 
cracking  in  certain  areas  of  the 
horizontal  stabilizer;  and  repair  of 
cracked  parts.  It  also  requires 
installation  of  terminating 
modifications,  which,  when 
accomplished,  would  eUminate  the 
repetitive  inspections.  This  amendment 
is  prompted  by  reports  of  fatigue-related 
cracks  found  on  the  horizontal 
stabilizer  The  actions  specified  by  this 
AD  are  intended  to  prevent  loss  of  the 
load  carrying  and  fail  safe  capability  of 
the  horizontal  stabilizer,  damage  to  the 
adjacent  structure,  and  subsequent 
reduced  structural  integrity  of  the 
airplane,  due  to  the  problems  associated 
with  fatigue  cracking. 

DATES:  Effective  October  31,  1994. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
3, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 


P.O.  Box  1771,  Long  Beach,  Cahfomia 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Dept.  LSI,  M.C.  2-98.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
Cahfomia;  or  at  the  Office  of  the  Federal 
Rejgister,  800  North  Capitol  Street,  N\V., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-121L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  ACO,  3229  East  Spring*Street, 
Long  Beach,  California  90806-2425; 
telephone  (310)  988-5324;  fax  (310) 
988-5210. 
SUPPLEMENTARY  INFORMATtON:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  IXI-IO-IO.  -15,  -30,  and 
—40  series  airplanes  and  KC-lOA 
(military)  airplanes  was  published  as  a 
nmice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  March  30, 
1994  (59  FR  14800).  That  action 
proposed  to  require  inspections  to 
detect  fatigue-related  cracking  in  certain 
areas  of  the  horizontal  stabilizer;  and 
repair  of  cracked  parts.  It  also  proposed 
to  require  the  installation  of  certain 
terminating  modifications  that  would 
eliminate  the  need  for  the  repetitive 
inspections. 

Immediate  Adoption  of  This  Regulation 

Since  issuance  of  the  NPRM.  one 
operator  has  reported  finding  a  crack  in 
the  area  of  the  forward  spar  upper  cap 
on  the  horizontal  stabilizer  on  a  Model 
DC-10-10  series  airplane  that  had 
accumulated  approximately  16,000 
landings.  This  evidence  indicates  that 
fatigue  cracking  may  begin  in  this  area 
much  earlier  than  what  was  previously 
considered.  In  light  of  this,  the  FA.'V  has 
reconsidered  the  compliance  time 
proposed  for  the  initiation  of 
inspections  to  detect  cracking  in  this 
subject  area  on  these  airplanes.  The 
FAA  now  has  determined  that  the 
initiation  of  inspections  of  Model  DC- 
10-10  and  -15  series  airplanes  must 
begin  prior  to  the  accumulation  of 


12,000  total  landings  or  90  days  after  the 
effective  date  of  this  AD,  whichever 
occurs  later.  (The  compliance  time  for 
this  action  that  was  proposed  in  the 
notice  was  18,000  total  landings.)  The 
lowered  threshold  of  12,000  total 
landings  is  necessary  to  ensure  fhat 
cracking  is  detected  and  corrected  in  a 
timely  manner,  and  to  prevent  the  loss 
of  load-carrying  and  fail  safe  capability 
of  the  horizontal  stabilizer  due  to  the 
problems  associated  with  fatigue 
cracking.  The  compliance  time  for  the 
inspections  specified  in  paragraph  (a)  of 
this  final  rule  has  been  revised 
accordingly. 

In  making  this  revision,  the  FA.^  finds 
that,  with  respect  to  the  reduced 
compliance  threshold,  a  situation  exists 
that  requires  the  immediate  adoption  of 
this  regulation.  Therefore,  it  is  found 
that  notice  and  opportunity  for  prior 
public  comment  hereon  are 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
eiTective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  mle  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify'  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  .^D 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
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concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-221-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Discussion  of  Comments  Received  to 
theNPRM 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  a  portion  of  this  amendment. 
Due  consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal. 

Several  commenters  request  that  the 
proposed  rule  be  revised  to  exclude  the 
Models  DC^lO-30  and  -40  from  the 
applicability  until  more  information  is 
gathered  to  substantiate  that  these 
airplanes  are  subject  to  the  addressed 
unsafe  condition.  These  commenters 
point  out  that  cracks  have  been  reported 
on  Model  DC-10-10  series  airplanes 
only.  One  commenter  states  that  the 
airframe  manufacturer  previously  had 
requested  that  operators  of  Model  DC- 
10  series  airplanes  inspect  their 
airplanes  for  cracking  and.  as  a  result, 
none  was  found  on  any  models  other 
than  the  Model  DC-10-10  and  -15 
series.  Another  commenter  suggests  that 
the  spar  cap  and  skin  panel  installed  on 
Models  DC-10-30  and  -40  are  thicker 
than  those  on  Models  DC-10-10  and 
-15;  therefore,  the  possibility  of  these 
items  cracking  on  the  Model  DC-10-30 
and  —40  airplanes  is  very  low. 

The  FAA  does  not  concur  with  these 
commenters'  request.  Although  fatigue 
cracking  may  not  have  been  detected  on 
in-service  Model  I»10-30  and  -40 
series  airplanes,  the  airframe 
manufacturer  has  conducted  load, 
fatigue,  and  damage-tolerance  analyses, 
which  indicate  that  fatigue-related 
cracking  is  likely  to  occur  on  all  Model 
DC-10  series  airplanes  as  these 
airplanes  accumulate  flight  cycles.  The 
compliance  thresholds  specified  in  this 
AD.  as  well  as  the  compliance  times  for 
the  required  initial  and  repetitive 
inspections,  were  developed  in 
consideration  of  these  analyses  and  with 
the  participation  of  the  airframe 
manufacturer. 

Several  commenters  request  that  the 
rule  be  revised  to  give  credit  for  visual 
inspections  of  the  area  that  were 
performed  previously,  and  to  add  a 
visual  inspection  as  an  option  for 
accomplishment  of  the  initial  eddy 
current  inspection.  These  commenters 


state  that  a  damage  tolerance  assessment 
conducted  by  the  airframe  manufacturer 
has  shown  that  an  initial  visual 
inspection  will  ensure  that  the 
structural  integrity  of  the  horizontal 
stabilizer  spar  cap  and  skin  is 
maintained.  Additionally,  by  permitting 
a  visual  inspection  to  be  performed, 
which  takes  less  time  and  materials  than 
an  eddy  current  inspection,  the 
economic  impact  of  non-scheduled 
maintenance  and  removal  of  aircraft 
from  service  would  be  reduced  for 
operators,  as  well  as  the  corresponding 
inconvenience  for  the  traveling  public. 

The  FAA  concurs  with  these 
commenters'  request.  Subsequent  to  the 
issuance  of  the  notice,  the  FAA 
reviewed  and  approved  Revision  1  to 
McDonnell  Douglas  DC-10  Service 
Bulletins  55-24  and  55-25.  both  dated 
August  3.  1994.  These  revised  service 
bulletins  contain  revised  instructions 
for  accomplishing  the  eddy  current 
inspection  (to  make  it  less  complicated), 
and  instructions  for  performing  an 
optional  visual  inspection  in  lieu  of  the 
initial  eddy  current  inspection  to 
determine  if  cracks  exist  in  the 
horizontal  stabilizer  forward  cap  and 
skin  panel.  The  FAA  has  revised  the 
final  rule  to  permit  operators  to  perform 
this  optional  visual  inspection  as  the 
initial  inspection  only.  All  repetitive 
inspections  must  be  performed  using 
eddy  current  techniques. 

Several  commenters  request  that  the 
proposed  rule  be  revised  to  eliminate 
the  compliance  time  for  the  terminating 
modifications.  These  commenters 
consider  that  these  modifications 
should  be  optional  instead  of 
mandatory.  Other  commenters  indicate 
that  fatigue-related  cracks  are  cycle- 
dependent,  not  calendar  time- 
dependent:  therefore,  it  is  inappropriate 
to  impose  a  calendar  time  compliance 
time  on  a  cycle-dependent 
phenomenon.  The  commenters  also 
consider  that  the  proposed  compliance 
time  of  five  years  for  installation  of  the 
terminating  modifications  could  be 
unfair  to  operators  of  low-time 
airplanes,  since,  in  some  cases,  an 
operator  could  be  required  to  install  the 
terminating  modifications  before  the 
airplane  has  reached  the  threshold  for 
the  initial  inspection. 

The  FAA  does  not  concur  with  the 
commenters"  request  to  allow  the 
terminating  action  to  be  optional.  The 
FAA  has  determined  that  long  term 
continued  operational  safety  will  be 
better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This. 


coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
modifications  required  by  this  AD  are  in 
consonance  with  these  considerations. 

The  FAA  does  acknowledge,  however, 
that  the  proposed  compliance  time  for 
installation  of  the  terminating 
modifications  could  present  an  unfair 
situation  to  operators  of  low-time 
airplanes.  This  was  not  the  FAA's 
intent.  Therefore,  the  FAA  has  revised 
paragraph  (d)  of  the  final  rule  to  specify 
modification  prior  to  the  accumulation 
of  a  certain  number  of  cycles 
(depending  upon  airplane  model)  or 
within  5  years,  whichever  occurs  later. 

The  FAA  has  revised  paragraphs 
(a)(1).  (b)(1).  and  (c)(1)  of  the  final  rule 
to  delete  the  previously  proposed 
requirement  to  continue  inspections 
after  installation  of  a  repair  that  has 
been  approved  by  the  Manager  of  the 
Los  Angeles  Aircraft  Certification 
Office.  The  FAA  has  determined  that 
deletion  of  this  requirement  is 
appropriate,  since  some  repairs  that 
have  been  approved  have  incorporated 
a  terminating  action,  thereby 
eliminating  the  need  for  continuing 
repetitive  inspections. 

Cost  Impact 

There  are  approximately  427  Model 
DC-10-10.  -15.  -30.  and  -40  series 
airplanes  and  KC-lOA  (military) 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
241  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  accomplishment  of  the  optional 
initial  visual  inspection  will  take 
approximately  1  workhour  per  airplane 
per  inspection,  at  an  average  labor 
charge  of  $55  per  workhour.  Based  on 
these  figures,  the  total  cost  impact  of 
this  optional  inspection  on  U.S. 
operators  who  elect  to  accomplish  it  is 
estimated  to  be  $55  per  airplane. 

The  accomplishment  of  the  eddy 
current  inspections  will  take 
approximately  3  workhours  per  airplane 
per  inspection,  at  an  average  labor 
charge  of  $55  per  workhour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspection  requirement  on  U.S. 
operators  is  estimated  to  be  $39,765.  or 
$165  per  airplane,  per  inspection  cycle. 

The  accomplishment  ofthe 
modification  ofthe  forward  spar  upper 
cap  will  take  approximately  248 
workhours  per  airplane.  Likewise,  the 
accomplishment  of  the  modification  of 
the  forward  upper  skin  panel  will  take 
approximately  248  workhours  per 
airplane.  The  average  labor  rate  is  S55 


per  workhour.  Required  parts  will  cost 
approximately  $10,600  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  modification  actions  AD 
on  U.S.  operators  is  estimated  tq  be 
$9,129,080,  or  $37,880  per  airplane. 

The  FAA  recognizes  tnat  the  required 
modifications  require  a  large  number  of 
workhours  to  accomplish.  However,  the 
5-year  compliance  time  specified  in 
paragraph  (d)  of  this  proposed  AD 
should  allow  ample  time  for  the 
modifications  to  be  accomplished 
coincidentally  with  scheduled  major 
airplane  inspection  and  maintenance 
activities,  thereby  minimizing  the  costs 
associated  with  special  airplane 
scheduling. 

The  total  cost  impact  figures 
discussed  above  are  based  on 
assumptions  that  no  operator  has  yet 
accomplished  any  of  the  requirements 
of  this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significnnt  under  DOT  Regulatory 
Policit^s  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Jiafety. 

Adoption  ofthe  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  amends  part  39  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U  S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  bv 
adding  the  following  new  airworthiness 
directive: 

94-20-10  McDonnell  Douglas:  Amendment 
39-9039.  Docket  93-NM-221-AD. 

Applicability:  .Model  DC-10-10.  -15.  -30. 
and  —40  series  airplanes  and  KC-10,^ 
(military)  airplanes;  as  listed  in  Mc  Donnell 
Douglas  DC-10  Service  Bulletins  55-24  and 
55-25.  Revision  1,  both  dated  August  3. 
1994;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  For  .Model  DC-10-10  and  -15  series 
airplanes:  Prior  to  the  accumulation  of  12,000 
total  landings,  or  within  90  da\s  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  4,500  landings,  perform  either  an 
initial  an  eddy  current  inspection  or  visual 
inspection  to  detect  fatigue-related  cracking 
of  the  forward  spar  upper  caps  on  the 
horizontal  stabilizer,  in  accordance  vtith 
McDonnell  Douglas  DC-10  Service  Bulletin 
55-24,  Revision  1,  dated  August  3,  1994. 

Note  1:  Eddy  current  insp>ections 
accomplished  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  55-24,  dated 
October  25.  1993.  are  considered  acceptable 
for  compliance  with  this  paragraph. 

(1)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  the  crack  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

(2)  If  no  crack  is  detected,  perform 
repetitive  inspections  thereafter  in 
accordance  with  the  service  bulletin  and  in 
accordance  with  the  following  siiiedule: 

(i)  If  the  initial  inspection  was  performed 
using  visual  techniques,  perform  an  eddy 
current  inspection  within  1,000  landings 
after  the  visual  inspection.  Thereafter,  repeat 
the  eddy  current  inspection  at  intervals  not 
to  exceed  4.500  landings. 

(ii)  If  the  initial  inspection  was  performed 
using  eddy  current  techniques,  repeat  the 
eddy  current  insp>ection  thereafter  at 
intervals  not  to  exceed  4,500  landings. 

(b)  For  Model  DC-10-10  and  -15  series 
airplanes:  Prior  to  the  accumulation  of  10,000 
total  landings,  or  within  120  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  4.500  landings,  p>erform  either  an 
initial  eddy  current  inspection  or  visual 
inspection  to  detect  fatigue-reiated  cracking 
of  the  forward  upper  skin  panel  of  the 


horizontal  stabilizer,  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
55-25,  Revision  1,  dated  August  3, 1994. 

Note  2:  Eddy  current  inspections 
performed  in  accordance  with  McDonnell 
Douglas  DC-10  Service  BulleUn  55-25,  dated 
October  25, 1993.  are  considered  acceptable 
for  compliance  with  this  paragraph. 

(1)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  the  crack  in  accordance  with  a 
method  approved  by  the  Manager.  Los 
Angeles  ACO,  FAA,  Transport  Airplane 
Directorate. 

(2)  If  no  crack  is  detected,  perform 
repetitive  eddy  current  inspections  therfiafter 
in  accordance  with  the  service  bulletin  and 
in  acrxjrdance  with  the  following  schedule: 

(i)  If  the  initialinspection  was  performed 
using  visual  techniques,  perform  an  eddy 
current  inspection  within  1,000  landings 
after  the  visual  inspection.  Thereafter,  repeat 
the  eddy  current  insp)ection  at  intervals  not 
to  exceed  4,500  landings. 

(ii)  If  the  initial  inspection  was  performed 
using  eddy  current  techniques,  repeat  the 
eddy  current  inspection  thereafter  at 
intervals  not  to  exceed  4.500  landings. 

(r)  For  Model  DC-10-30  and  -40  series 
airplanes:  Prior  to  the  accumulation  of  17.500 
total  landings,  or  within  120  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  previously  accomplished  within 
the  last  4,500  landings,  perform  either  an 
initial  eddy  current  insf>ection  or  visual 
inspection  to  detect  fatigue-related  cracking 
of  the  forward  upper  skin  panel  of  the 
horizontal  stabilizer,  in  accordance  with 
McDonnell  Douglas  DC-10  Service  Bulletin 
55-25,  Revision  1,  dated  August  3, 1994. 

Note  3:  Eddy  current  insp>ections 
performed  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  55-25,  dated 
October  25, 1993,  are  considered  acceptable 
for  compliance  with  this  paragraph. 

(1)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  the  crack  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  ACO,  FAA,  Transport  Airplane 
Directorate. 

(2)  If  no  crack  is  detected,  perform 
repetitive  eddy  current  inspections  thereafter 
in  accordance  with  the  service  bulletin  and 
in  accordance  with  the  following  schedule: 

(i)  If  the  initial  insp>ection  was  performed 
using  visual  techniques,  perform  an  eddy 
current  inspection  within  1,000  landings 
after  the  visual  inspection.  Thereafter,  repeal 
the  eddy  current  inspection  at  intervals  not 
to  exceed  4,500  landings. 

(ii)  If  the  initial  inspection  was  f)erformed 
using  eddy  current  techniques,  repeat  the 
eddy  current  inspection  thereafter  at 
intervals  not  to  exceed  4.500  landings. 

(d)  For  all  airplanes:  Install  the 
preventative  modifications  sp>ecified  in 
McDonnell  Douglas  DC-10  Service  Bulletin 
55-24.  Revision  1.  dated  August  3,  1994;  and 
McDonnell  Douglas  DC-10  Service  Bulletin 
55-25.  Revision  1.  dated  August  3.  1994;  in 
accordance  with  the  following  schedule. 
Accomplishment  of  these  preventative 
modifications  constitutes  terminating  action 
for  the  repetitive  inspections  required  by  this 
AD. 

Note  4:  Accomplishment  of  these 
preventative  modifications  in  accordance 
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with  Vki)onnell  Douglas  DC-10  Service 
Bulletin  5S-24.  dated  October  25. 1993.  or 
McDonnell  Douglas  OC-10  Service  Bulletin 
55-25.  dated  October  25.  1993;  as  applicable: 
is  coosidered  acceptable  for  compliince  with 
this  paragraph. 

(1)  For  Model  DC-10-IOand  -15  series 
airplanes; 

(i)  Prior  to  tbe  accumulation  of  21.000  total 
landirtgs,  or  within  5  years  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
accomplish  the  preventative  modifications  of 
the  forward  spar  upper  cap  on  the  horizontal 
stabilizer  in  accordance  with  McDonnell 
Douglas  DG-10  Service  Bulletin  55-24. 
Revision  1.  dated  August  3.  1994. 

(lij  Prior  to  the  accumulation  of  19.000 
totxt  landings,  or  within  5  years  aher  the 
efftrctive  date  of  this  AD.  whichever  occurs 
later,  actxnnplish  the  modificaliun  of  the 
forward  upper  skin  panel  on  the  horizontal 
stabilizer  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  55-25. 
Revision  1.  dated  August  3.  1994. 

(2)  Fur  Model  DC-lO-30  and  -40  series 
airplanes: 

(i)  Prior  to  the  accumulation  of  44.2SO  total 
landings,  or  within  5  years  after  the  effective 
date  of  this  AD.  whichever  occurs  later, 
accomplish  the  modification  of  the  forward 
spar  upper  cap  on  the  horizontal  stabilizer  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  55-24.  Revision  1,  dated 
August  3.  1994. 

(ii)  Prior  to  the  accumulation  of  26.S00 
total  landings,  or  within  5  years  af^er  the 
effective  dale  of  this  AD.  whichever  occurs 
later,  accomplish  the  modification  of  the 
forward  upper  skin  panel  on  the  horizontal 
stabilizer  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  55-25. 
Revision  1.  dated  August  3.  1994 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  ac(«plable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Las 
Angeles  fiCO,  FAA.  Transport  Airplan* 
Directorata  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Marnier.  Los  Angeies  ACO. 

Nate  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtainad  from  the  txM  Angelea  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21  199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
lot.ation  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  McDonnell 
Douglas  DC-10  Service  Bulletin  55-24, 
Revision  1 .  dated  August  3.  1994.  and 
McDonnell  Dou^s  DC-10  Service  Bulletin 
55-25.  Revision  1.  dated  August  3. 1994. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  US  C  552(n) 
and  1  CFR  pert  51.  Cx>pies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach.  California  90801- 
1771.  Attention:  Business  Unit  Manager. 
Technical  Administrative  Support.  Dept. 


LSI .  M.C.  2-9a.  Copies  may  be  impacted  a1 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington:  or  at  the  FAA.  Transport 
Airplane  Directorate.  Los  Angeles  Aircraft 
Certification  Office.  3229  East  Spring  Street. 
Long  Beach.  California:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NW..  suite  700,  Wa.shington.  fXl 

(h)  This  amendment  becomes  effective  on 
October  31. 1994. 

Issued  in  Renton.  Washington,  on 
September  26,  1994. 
Darrell  M.  Pederson. 
/Acting  Manager.  Transport  Aiqjlaner 
Directorate.  Aircraft  Certifkntion  Service. 
|FR  Doc.  94-24199  Filed  10-3-94:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drvig  Administration 

21  CFR  Part  450 
[Docket  No.  94N-0302] 

Antibiotic  Drugs;  DIeomycin  Sulfate 

AGENCV:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Final  rule. 

summary:  The  Food  and  Di^g 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide 
for  standards  of  an  antibiotic  drug, 
bleomycin  sulfate  bulk  drug  substance. 
The  manufacturer  has  supplied 
sufficient  data  and  information  to 
establish  its  safety  and  eHicacy. 
DATES:  EffecUve  November  3.  1994; 
written  comments,  notice  of 
participation,  and  request  for  a  hearing 
by  November  3,  1994;  data,  information, 
and  analyses  to  justify  a  hearing  by 
December  5.  1994. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr  .  Rockville.  MD  20857. 
FOR  FURTHtP  INFORMATION  CONTACT: 
James  Tiraper,  Center  for  Drug 
Evaluation  and  Research  (HFD-520), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  JvlD  20857. 
301-443-6714. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
evaluated  data  subrratted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  357),  as 
amended,  with  respect  to  a  request  for 
approval  to  provide  for  bleomycin 
sulfate  bulk  drug  substance.  The  agency 
has  concluded  that  the  data  supplied  by 
the  manufacturer  concerning  the 


antibiotic  drug  are  adequate  to  establish 
its  safety  and  efficacy  when  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  21 
CFR  part  450  to  provide  for  the 
inclusion  of  accepted  standards  for  this 
product. 

Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(c){6)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Submitting  Comments  and  Filing 
Objections 

This  final  rule  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  Because 
this  final  rule  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards.  FDA  finds 
that  notice  and  comment  procedure  is 
unnecessary  and  not  in  the  public 
interest.  This  final  rule,  therefore,  is 
effective  on  November  3.  1994. 
However,  interested  f>ersons  may,  on  or 
before  November  3.  1994.  submit 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted. 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  final  rule  may  file 
objections  to  it  and  truest  a  hearing. 
Reasonable  grounds  for  the  hetmng 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1) 
on  or  before  November  3.  1904.  a 
written  notice  of  participation  and 
request  for  a  hearing,  and  (2)  on  or 
before  December  5.  1994.  the  data, 
information,  and  analyses  on  which  the 
person  relies  to  justify  a  hearing,  as 
specified  in  21  CFR  314.300.  A  request 
for  a  hearing  may  not  rest  upon  mere 
allegations  or  denials,  but  must  set  forth 
specific  facts  showing  that  there  is  a 
genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  a  hearing  that  no  genuine 
and  substantial  issue  of  fact  precludes 
the  action  taken  by  this  order,  or  if  a 
request  for  a  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 


Drugs  will  enter  summary  judgment 
against  the  person(sJ  who  request(s)  the 
hearing,  making  findings  and 
conclusions  and  denying  a  hearing.  All 
submissions  must  be  filed  in  three 
copies,  identified  with  the  docket 
number  appearing  in  the  heading  of  this 
document  and  filed  virith  the  Dockets 
Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  a  hearing, 
a  submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR 
314.300. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905.  may 
be  seen  in  the  Dockets  Management 
Branch  (address  above)  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  450 

Antibiotics. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  450  is 
amended  as  follows: 

PART  450— ANTITUMOR  ANTIBIOTIC 

DRUGS 

1.  The  authority  citation  for  21  CFR 
part  450  continues  to  read  as  follows: 

Attthorily:  Sea  507  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  357). 

2.  Section  450.10  is  added  to  subpart 
A  to  read  as  follows; 

§450  10    Bleomycin  suiJale, 

(aj  Requirements  for  certification — (l) 
Standards  of  identity,  strength,  quality, 
and  purity.  Bleomycin  sulfate  is  the 
amorphous  sulfate  sah  of  bleomycin. 
Bleomycin  has  been  separated  into 
several  similar  giyco-peptide  molecules. 
It  is  a  cream -colored  powder  that  is  so 
purified  and  dried  that: 

(i)  Its  potency  is  not  less  than  1.5 
units  and  not  more  than  2.0  units  of 
bleomycin  per  milligram. 

(ii)  It  contains  no  depressor 
substances. 

(iii)  Its  loss  on  drying  is  not  more  than 
6.0  percent 

(ivj  Its  pH  in  an  aqueous  solution 
containing  10  units  per  milliliter  is  not 
less  than  4.5  and  not  more  than  6.0. 

(v)  Its  copper  content  is  not  greater 
than  0.1  percent. 

(vi)  Its  content  of  various  bleomycins 
is  as  follows:  Bleomycin  A2  is  not  less 
than  55  percent  and  not  more  than  70 
percent;  bleomycin  B2  is  not  less  than 
25  percent  and  not  more  than  32 


percent;  bleomycin  B<  is  not  more  than 
1  percent.  Bleomycins  A2  and  B2  should 
comprise  not  less  than  85  percent  of  the 
total  bleomycins, 
(viij  It  passes  the  identity  test. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
§432.5(b)  of  this  chapter. 

(3)  Bequests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  43  i  .1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  potency,  depressor  substances, 
loss  on  drying,  pH,  copper,  content  of 
various  bleomycins,  and  identity. 

(ii)  Samples  required:  For  all  tests;  A 
miniraum  of  20  immediate  containers. 

(b)  Tests  and  methods  of  assay — (1) 
Potency.  Proceed  as  directed  in 
§  436.105  of  this  chapter,  preparing  the 
sample  for  assay  as  follows:  Dissolve  an 
accurately  weighed  sample  in  sufficient 
O.IM  potassium  phosphate  buffer,  pH 
7.0  (solution  16),  to  provide  a  slock 
solution  of  convenient  concentration. 
Dilute  the  sample  thus  obtained  with 
solution  16  to  provide  a  stock  solution 
of  convenient  concentration.  Further 
dilute  an  aliquot  of  the  stock  solution 
with  solution  16  to  the  reference 
concentration  of  0.04  unit  of  activity  per 
milliliter  (estimated). 

(2)  Depressor  substances.  Proceed  as 
directed  in  §  436.35  of  this  chapter. 

(3)  Lass  on  drying.  Proceed  as  directed 
in  §  436.200(a)  of  this  chapter,  using  the 
total  contents  of  two  or  three  vials. 

(4)  pH.  Proceed  as  directed  in 

§  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  10  units 
per  milliliter. 

(5)  Copper  content — (i)  Reagents. 
Dissolve  10  milligrams  of  zinc 
dibenzjldithiocarbamate  in  100 
milliliters  of  carbon  tetrachloride. 

(ii)  Preparation  of  standard  copper 
solution.  Accurately  weigh  1.965  grams 
of  cupric  sulfate  pentahvdrate  and 
transfer  to  a  1-Hter  volumetric  flask- 
Dissolve  the  material  in  Q.IN 
hydrochloric  acid,  dilute  to  volume 
with  0.1  A/ hydrochloric  acid,  and  mix 
well.  Transfer  3  milliliters  of  this  stock 
solution  to  a  1 -liter  volumetric  flask, 
dilute  to  volume  with  0. IN  hydrochloric 
add.  and  mix  well.  This  standard 
copper  solution  contains  0.0015 
milligram  of  copper  per  milliliter. 
Transfer  10  milliliters  of  the  standard 
copper  solution  to  a  60-mi!liliter 
separatory  funnel. 

(iii)  Preparation  of  the  sample. 
Accurately  ^%■eigh  approximately  15 
milligrams  of  sample  into  a  60-millilter 
separatory  furmel.  Dissolve  the  sample 
in  10  milliliters  of  0.1  N  hydrochloric 
acid. 


(iv)  Procedure.  To  the  separatory 
funnels  containing  the  sample  solution 
and  standard  copper  solution,  add  10 
milliliters  of  the  zinc 
dibenzyldithiocarbamate  solution  and 
shake  the  funnels  vigorously  for  1 
minute.  Allow  the  phases  to  separate. 
Filter  the  carbon  tetrachloride  phase 
(lower  phase)  through  1  gram  of 
anhydrous  sodium  sulfate  to  remove 
excess  water.  Using  a  suitable 
spectrophotometer  equipped  with  1- 
centimeter  cells,  and  cartx>n 
tetrachloride  as  a  blank,  measure  tbe 
absorbance  of  the  standard  copper 
solution  and  the  sample  solution  at  435 
nanometers.  Calculate  the  penxnt 
copper  as  follows: 


Percent  cop- 
per 


Absorbance  of  sam- 
ple solution  X  1.5 

.Absorbance  of 
standard  copper  so- 
lution X  Sanipie 
weight  in  milii-, 
grams 


(6)  Content  of  various  bleomycin 
fractions.  Proceed  as  directed  in 

§  436.339  of  this  chapter. 

(7)  Identity  test.  Proceed  as  directed  in 
§  436.21 1  of  this  chapter,  using  the 
method  described  in  paragraph  (b)(1)  of 
that  section,  using  a  1  percent  mixture. 

Dated:  September  27.  1994. 
David  B.  Barr. 

Acting  Director,  Office  of  Compliance.  Center 

for  Drug  Evaluation  and  Research. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Sei^ice 

26  CFR  Part  1 

[TO  8565] 

RIN  154S-^MSS 

Limitation  on  Passive  Activity  Losses 
and  Credits— Definition  of  Activity 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasuiy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  defining  the  term  "activity" 
for  purposes  of  applying  the  limitations 
on  passive  activity  losses  and  passive 
activity  credits.  The  final  regulations 
affect  taxpayers  subject  to  the 
limitations  on  passive  activity  losses 
and  passive  activity  credits  and  provide 
them  with  the  guidance  necessary  to 
comply  with  the  law. 
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dates:  These  regulations  are  eltective 
May  11.  1992. 

For  dates  of  applicability  of  these 
regulations,  see  §  1.469-11  of  these 
regulations. 

FOn  FURTHER  INFORMATION  CONTACT: 
William  M.  Kostak  at  (202)  622-3080 
(not  a  toll-free  number). 

SUPPt-EMENTARY  INFORMATION: 
Background 

This  document  amends  26  CFR  part  I 
to  provide  additional  rules  under 
section  469.  Section  469  limits  the  use 
of  passive  activity  losses  and  passive 
activity  credits.  Section  469(1)(1) 
provides  that  the  Treasury  Department 
will  prescribe  regulations  that  may  be 
necessary  or  appropriate  to  carry  out  the 
provisions  of  section  469.  including 
regulations  that  specify  what  constitutes 
an  activity  for  purposes  of  that  section. 

On  May  15.  1992.  the  IRS  published 
in  the  Federal  Re^^ister  a  notice  of 
proposed  rulemaking  (57  FR  20802)  to 
replace  certain  temporary  regulations 
defming  the  term  "activity."  A  number 
of  public  comments  were  received 
concerning  the  proposed  regulations, 
and  a  public  hearing  was  held  on 
Septemtjer  3,  1992.  After  consideration 
of  the  comments  received,  the  proposed 
regulations  are  adopted  as  revised  by 
this  Treasury  decision. 

Explanation  of  Provisions 

/.  General  Background 

Section  469  disallows  losses  from 
passive  activities  to  the  extent  they 
exc.eei\  income  from  passive  activities 
and  similarly  disallows  credits  from 
passive  activities  to  the  extent  they 
exceed  tax  liability  allocable  to  passive 
activities.  Passive  activities  are  defined, 
generally,  as  rental  a<:tivities  and 
activities  in  which  the  taxpayer  does  not 
materially  participate,  but  the  statute 
does  not  define  the  term  "activity." 
Except  for  modifications  in  response  to 
comments  received  on  the  proposed 
regulations,  the  final  regulations 
generallv  adopt  the  same  definition  of 
activity  as  contained  in  the  proposed 
regulations. 

//.  Public  Comments 

One  comment  suggested  that  the 
regulations  make  expUcit  that  the  same 
facts  and  circumstances  may  result  in 
more  than  one  permissible  grouping  of 
activities  In  response  to  this  comment, 
the  final  regulations  clarify  that  there 
may  be  more  than  one  reasonable 
method  for  grouping  a  taxpayer's 
activities  after  taking  into  account  all 
the  relevant  facts  and  circumstances. 

Another  comment  concerned  an 
example  in  the  proposed  regulations 


that  illustrates  the  grouping  of  two 
activities,  both  conducted  through 
partnerships,  where  one  activity 
involves  the  sale  of  non-food  items  to  > 
grocery  stores  and  the  other  activity 
involves  the  warehousing  of  goods 
predominantly  for  the  first  activity.  The 
comment  suggested  clarifying  whether 
the  warehousing  activity  is  a  rental 
activity  or  a  trade  or  business  activity. 
To  clarify  this  point,  the  final 
regulations  use  the  example  of  a 
trucking  activity  rather  than  a 
warehousing  activity. 

Several  comments  requested 
clarification  of  the  rule  that  trade  or 
business  activities  may  be  grouped 
together  with  rental  activities  only  if 
one  is  insubstantial  in  relation  to  the 
other.  Some  comments  suggested 
specifying  that  the  term  "insubstantial" 
refers  to  factors  other  than  gross  income. 
Other  comments  suggested  adopting  a 
bright- line  or  safe-harbor  gross  revenue 
test.  Because  the  regulations  already 
adopt  a  facts-and-circumstances  test  that 
looks  at  all  of  the  pertinent  factors,  it  is 
not  necessary  to  specify  that  the  term 
insubstantial  refers  to  factors  other  than 
gross  income.  In  addition,  to  avoid 
complex  and  mechanical  rules,  the  final 
regulations  do  not  adopt  a  bright-line  or 
safe-hartxjr  gross  revenue  test. 

Another  comment  suggested  that  the 
insubstantial  requirement  should  not 
apply  when  a  taxpayer  is  renting 
property  to  the  taxpayer's  trade  or 
business.  In  response  to  this  comment, 
the  final  regulations  provide  that  the 
portion  of  a  rental  activity  that  involves 
the  rental  of  items  of  property  to  a  trade 
or  business  activity  may  be  grouped 
with  the  trade  or  business  activity, 
regardless  of  whether  one  activity  is 
insubstantial  in  relation  to  the  other, 
provided  each  owner  of  the  trade  or 
business  activity  has  the  same 
proportionate  ownership  interest  in  the 

rental  activity- 

As  under  tne  proposed  regulations, 
the  Commissioner  is  authorized  to  issue 
guidance  identifying  activities  that  may 
not  be  grouped  with  other  activities. 
The  final  regulations  clarify  that  this 
authority  is  not  restricted  to  activities 
owned  by  limited  partners  or  limited 
entrepreneurs. 

A  commentator  requested  clarification 
on  whether  activities  conducted  through 
a  C  corporation  may  be  grouped  with 
activities  not  conducted  through  the  C 
corporation.  The  final  regulations  clarify 
that  in  determining  whether  a  taxpayer 
materially  or  significantly  participates 
in  an  activity,  a  taxpayer  may  group  that 
activity  with  activities  conducted 
through  C  corporations  that  are  subject 
to  section  469  (that  is,  personal  service 
and  closely  held  C  corporations). 


In  response  to  a  comment,  the  final 
regulations  clarify  that  an  owner  of  an 
interest  in  an  entity  may  not  treat  as 
separate  activities  the  activities  grouped 
together  by  the  entity.  However,  if  the 
activities  are  not  grouped  together  by 
the  entity,  an  owner  of  that  entity  may 
group  the  activities  together  so  long  as 
the  grouping  is  appropriate  under  the 
general  rules  for  grouping  activities. 

The  final  regulations  also  clarify  the 
Commissioner's  regrouping  authority. 
Under  the  final  regulations,  the 
Commissioner  may  regroup  a  taxpayer's 
activities  if  any  of  the  activities 
resulting  from  the  taxpayer's  grouping  is 
not  an  appropriate  economic  unit  and  a 
principal  purpose  of  the  taxpayer's 
grouping  is  to  circumvent  the 
underlying  purposes  of  section  469.  If 
the  Commissioner  can  show  that  the 
effect  of  a  taxpayer's  grouping  is  the 
circumvention  of  the  underlying 
purposes  of  section  469,  this  will  be 
evidence,  sufficient  in  certain  cases,  of 
a  principal  purpose  of  the  grouping.  It 
is  exjpected,  however,  that  the 
Commissioner's  regrouping  authority 
will  be  exercised  infrequently. 

Tax  practitioners  have  also  inquired 
concerning  the  circumstances  in  which 
suspended  losses  will  be  allowed  on  the 
disposition  of  part  of  an  activity.  The 
final  regulations  modify  the  rule  in  the 
proposed  regulations  to  provide  that  the 
rule  allowing  suspended  losses  on 
partial  dispositions  applies  only  to 
dispositions  of  substantially  all  of  an 
activity.  However,  the  effective  date  of 
the  final  regulations  provides 
transitional  rules  that  allow  taxpayers  to 
use  the  rules  provided  in  the  proposed 
regulations  for  taxable  years  beginning 
before  October  4,  1994.' 

Several  comments  requested  guidance 
on  when  activities  grouped  in 
accordance  with  the  rules  in  the 
temporary  regulations  must  be 
regrouped  under  the  final  regulations.  In 
accordance  with  the  effective  date 
provisions,  taxpayers  that  grouped  their 
activities  under  the  rules  in  the 
temporary  regulations  must  regroup 
their  activities  if  their  activities  are  not 
appropriate  economic  units  under  these 
regulations.  The  effective  date  and 
transition  rules  refiect  this  clarification. 

These  regulations  do  not  address  the 
grouping  of  rental  real  estate  activities 
by  taxpayers  subject  to  section  469(c)(7), 
as  enacted  by  the  Revenue 
Reconciliation  Act  of  1993. 

///.  Effective  Dates 

In  general,  these  regulations  are 
effective  for  taxable  years  ending  after 
May  10,  1992.  However,  for  taxable 
years  in  which  these  regulations  apply 
and  that  begin  before  Oclober  4,  1994. 


a  taxpayer  may  determine  its  tax 
liability  in  accordance  with  proposed 
§  1.469-4  published  at  1992-1  C.B. 
1219.  For  taxable  years  ending  on  or 
before  May  10.  1992.  taxpayers  must 
apply  the  rules  of  §  1.469-4T.  For  the 
taxable  year  that  includes  May  10.  1992, 
taxpayers  may  choose  to  apply  the  rules 
in  §  1.469-4T,  rather  than  the  rules  in 
these  regulations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  and  the 
Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  Regulatory 
Flexibility  Analysis  is  not  required. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Ronald  M.  Gootzeit  and 
William  M.  Kostak,  Office  of  the 
Assistant  Chief  Coimsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

.\doption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  removing  the  entry 
•■§§  1.469-1,  1.469-lT,  1.469-2.  1.469- 
2T,  1.469-3,  1.469-3T.  1.469-5,  1.469- 
5T  and  1 .469-1 1 "  and  adding  the 
following  entries  in  numerical  order  to 
read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.469-1  also  issued  under  26 
use.  469(1). 

Section  1.469-lTalso  issued  under  26 
use.  469(1). 

Section  1.469-2  also  issued  under  26 
U.S.C.  469(1). 

Section  1.469-2T  also  issued  under  26 
use.  469(1). 

Section  1.469-3  also  issued  under  26 
use.  469(1). 


Section  1.469-3T  also  issued  under  26 
use.  469(1). 

•   Section  1.469-4  also  issued  under  26 
U.S.C.  469(1). 

Section  1.469-5  also  issued  under  26 
U.S.C.  469(1). 

Section  1.469-5T  also  issued  under  26 
U.S.C.  469(1). 

Section  1.469-11  also  issued  under  26 
use.  469(1).  •  •  * 

Par.  2.  Section  1.469-0  is  amended 
by: 

1.  Revising  the  heading  for  §  1.469-4 
and  adding  entries  for  §  1.469-4  (a) 
through  (h). 

2.  Revising  the  entry  for  §  1.469- 
11(b)(1). 

3.  Revising  the  entry  for  §  1.469- 
11(b)(2). 

4.  Adding  entries  for  §  1.469- 
ll(b)(2)(i)and(ii). 

5.  Adding  an  entrj'  for  §  1.469- 
11(b)(3). 

6.  The  additions  and  revisions  read  as 
follows: 

§  1 .469-0    Table  of  contents. 

***** 

§1.469-4    Definition  of  Activity 

(a)  Scope  and  purpose. 

(b)  Definitions. 

(1)  Trade  or  business  activities. 

(2)  Rental  activities. 

(c)  General  rules  for  grouping  activities. 

(1)  Appropriate  economic  unit. 

(2)  Facts  and  circumstances  test. 

(3)  Examples. 

(d)  Limitation  on  grouping  certain 
activities. 

(1)  Grouping  rental  activities  with  other 
trade  or  business  activities. 

(i)  Rule. 

(ii)  Examples. 

(2)  Grouping  real  property  rentals  and 
personal  property  rentals  prohibited. 

(3)  Certain  activities  of  limited  partners 
and  limited  entrepreneurs. 

(i)  In  general, 
(ii)  Example. 

(4)  Other  activities  identified  by  the 
Commissioner. 

(5)  Activities  conducted  through  section 
469  entities. 

(i)  In  general. 

(ii)  Cross  reference. 

(e)  Disclosure  and  consistency 
requirements. 

(1)  Original  groupings. 

(2)  Regroupings. 

(0  Grouping  by  Commissioner  to  prevent 
tax  avoidance. 

(1)  Rule. 

(2)  Example. 

(g)  Treatment  of  partial  dispositions. 

(h)  Rules  for  grouping  rental  real  estate 
activities  for  taxpayers  qualifying  under 
section  469(c)(7)  for  taxable  years  beginning 
after  December  31. 1993  (Reser\ed]. 


§  1.469-1 1     Effective  Date  and  Transition 
Rules 


(b)*  *  • 

(1)  Application  of  1992  amendments  for 
taxable  vears  beginning  before  October  4. 
1994. 

(2)  Additional  transition  rules  for  1992 
amendments. 

(i|  In  general. 

(ii)  Additional  rule  for  activity  regulations. 

(3)  Certain  investment  credit  property. 
•         *         *         *         » 

Par.  3.  Section  1.469-4  is  added  to 
read  as  follows: 

§  1 .469-4    Definition  of  activity. 

(a)  Scope  and  purpose.  This  section 
sets  forth  the  rules  for  grouping  a 
taxpayer's  trade  or  business  activities 
and  rental  activities  for  purposes  of 
applying  the  passive  activity  loss  and 
credit  limitation  rules  of  section  469.  A 
taxpayer's  activities  include  those 
conducted  through  C  corporations  that 
are  subject  to  section  469,  S 
corporations,  and  partnerships. 

Cp)  Definitions.  "The  following 
definitions  apply  for  purposes  of  this 
section — 

(1)  Trade  or  business  activities.  Trade 
or  business  activities  are  activities,  other 
than  rental  activities  or  activities  that 
are  treated  under  §  1.469-lT(e)(3)(vi)(B) 
as  incidental  to  an  activity  of  holding 
property  for  investment,  that — 

(i)  Involve  the  conduct  of  a  trade  or 
business  (within  the  meaning  of  section 
162); 

(ii)  Are  conducted  in  anticipation  of 
the  commencement  of  a  trade  or 
business;  or 

(iii)  Invoh'e  research  or  experimental 
expenditures  that  are  deductible  under 
section  174  (or  would  be  deductible  if 
the  taxpayer  adopted  the  method 
described  in  section  174(a)). 

(2)  Rental  activities.  Rental  activities 
are  activities  that  constitute  rental 
activities  within  the  meaning  of  §  1.469- 
lT(e)(3). 

(c)  General  rules  for  grouping 
activities — (1)  Appropriate  economic 
unit.  One  or  more  trade  or  business 
activities  or  rental  activities  may  be 
treated  as  a  single  activity  if  the 
activities  constitute  an  appropriate 
economic  unit  for  the  measurement  of 
gain  or  loss  for  purposes  of  section  469. 

(2)  Facts  and  circumstances  test. 
Except  as  otherwise  provided  in  this 
section,  whether  activities  constitute  an 
appropriate  economic  unit  and. 
therefore,  may  be  treated  as  a  single 
activity  depends  upon  all  the  relevant 
facts  and  circumstances.  A  taxpayer 
may  use  any  reasonable  method  of 
applying  the  relevant  facts  and 
circumstances  in  grouping  activities. 
The  factors  hsted  below,  not  all  of 
which  are  necessary  for  a  taxpayer  to 
treat  more  than  one  activity  as  a  single 
activity,  are  given  the  greatest  weight  in 
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determining  whether  activities 
constitute  an  appropriate  economic  unit 
for  the  measurement  of  gain  or  loss  for 
purposes  of  section  469 — 

(i)  Similarities  and  differences  in 
types  of  trades  or  businesses; 

(ii)  The  extent  of  common  control; 

(iii)  The  extent  of  common 
ownership; 

(iv)  Geographical  location;  and 

(v)  Interdept^ndencies  between  or 
among  the  activities  (for  example,  the 
extent  to  which  the  activities  purchase 
or  sell  goods  between  or  among 
themselves,  involve  products  or  services 
that  are  normally  provided  together, 
have  the  same  customers,  have  the  same 
employees,  or  are  accounted  for  with  a 
single  set  of  books  and  records). 

(3)  Examples.  The  following  examples 
illustrate  the  appUcation  of  this 
paragraph  (c). 

Example  J.  Taxpayer  C  has  a  significant 
ownership  interest  in  a  lMker>-  and  a  movie 
theater  at  a  shopping  mall  in  Baltimore  and 
In  a  bakery  and  a  movie  theater  m 
Philadelphia.  In  this  case,  after  taking  into 
arr.ount  all  (he  relevant  facts  and 
circumstances,  there  may  be  more  than  one 
reasonable  method  for  grouping  d  at  livilies. 
For  instance,  depending  on  the  relevant  facts 
and  circumstances,  the  following  groupings 
may  or  may  not  be  permissible:  a  single 
activity:  a  movie  theater  activity  end  a  bakery 
at  tivity;  a  Baltimore  activity  and  a 
Philadelphia  activity:  or  four  separate 
activities.  Moreover,  once  Cgroups  these 
activities  mto  appropriate  economic  units, 
paragraph  (e)  of  this  section  requires  C  to 
continue  using  that  grouping  in  subsequent 
taxable  years  unless  a  material  change  in  the 
fads  and  circumstances  makes  it  clearly 
inappropriate. 

Examph  2.  Taxpayer  B.  an  individudl.  is 
a  partner  in  a  business  that  sells  non-fcod 
items  to  gnxery  stores  (partnership  L).  B  also 
ts  a  partner  in  a  partnership  that  owns  and 
operates  a  trucking  business  (partnership  Q). 
The  two  partnerships  are  under  common 
control.  The  predominant  portion  of  0*5 
business  is  transporting  goods  for  L.  and  Q 
is  the  only  trucking  business  in  which  B  is 
involved.  L'nder  this  section.  B  appropriately 
trents  L's  wholesale  activity  and  C^'s  trucking 
at  tivity  as  a  single  activity. 

(d)  Limitation  on  grouping  certain 
activities.  The  grouping  of  activities 
under  this  section  is  subject  to  tho 
following  limitations: 

(1 )  Grouping  rental  activities  with 
other  trade  or  business  activities — (i) 
Rule.  A  rental  activity  may  not  be 
grou|x>d  with  a  trade  or  husines.s 
activity  unless  the  activities  being 
grouptni  together  constitute  an 
appropriate  economic  unit  under 
paragraph  (c)  of  this  section  and — 

(.'\)  The  rental  activity  is  insubstantial 
in  relation  to  the  trade  or  business 
activity; 


(B)  The  trade  or  business  activity  is 
insubstantial  in  relation  to  the  rental 
activity;  or 

(C)  £ach  owner  of  the  trade  or 
business  activity  has  the  same 
proportionate  ownership  interest  in  the 
rental  activity,  in  which  case  the  portion 
of  the  rental  activity  that  involves  the 
rental  of  items  of  property  for  use  in  the 
trade  or  business  activity  may  be 
grouped  with  the  trade  or  business 
activity. 

(ii)  Examples.  The  following 
examples  illustrate  the  application  of 
paragraph  (d)(l)(i)  of  this  section: 

Example  1.  (i)  Hand  IV'are  married  and  file 
a  joint  return.  H  is  the  sole  shareholder  of  an 
S  corptoration  that  conducts  a  gnxery  store 
trade  or*business  adiviry.  W  is  the  sole 
shareholder  of  an  S  corporation  that  owns 
and  rents  out  a  building.  Part  of  the  building 
is  rented  to  Ws  grocer\'  store  trade  or 
business  activity  (the  grocery  store  rental). 
The  grotrery  store  rental  and  the  grocery  store 
trade  or  business  are  not  insubstantial  in 
relation  to  each  other. 

(ii)  Because  they  file  a  joint  return.  Hand 
IV'are  treated  as  one  taxpayer  for  purposes  of 
section  469.  See  S  1.469-1T()).  Therefore,  the 
sole  owner  of  the  trade  or  business  activity 
(taxpayer  H-W)  is  also  the  sole  owner  of  the 
rental  activity.  Consequently,  each  owner  of 
the  trade  or  business  activity  has  the  same 
proportionate  ownership  interest  in  the 
rental  activity.  Accordingly,  the  grocery  store 
rental  and  the  grocery  store  trade  or  business 
activity  may  be  grouped  together  (u.nder 
paragraph  (d)(l)ii)  of  this  section)  into  a 
single  trade  or  business  activity,  if  the 
grouping  is  appropriate  under  paragraph  (c) 
of  this  sedion. 

Example  2.  Attorney  D  is  a  sole 
practitioner  in  town  X.  Dalso  wholly  owns 
residential  real  estate  in  town  Xthat  D  rents 
to  third  parties.  iy%  law  practice  is  a  trade  or 
business  activity  within  the  meaning  of 
paragraph  (b)(l]  of  this  section.  The 
residential  real  estate  is  a  Tt^ntal  activity 
within  the  meaning  of  §  1.4fi9-lT(e)(3)  and  is 
insubstantial  in  relation  to  D'%  law  practice, 
l'nder  the  fads  and  circumstances,  the  law 
practice  and  the  residential  real  estate  do  not 
constitute  an  appropriate  economic  unit 
under  paragraph  (c)  of  this  section. 
Therefore,  D  may  not  treat  the  law  practice 
and  the  residential  real  estate  as  a  single 
activity. 

(2)  Grouping  real  property  rentals  and 
personal  property  rentals  prohibited.  An 
activity  involving  the  rental  of  real 
proporty  and  an  activity  involving  the 
nntal  of  ^xrsonal  property  (other  than 
personal  property  provided  in 
connection  with  tho  real  property  or  real 
property  provided  in  connection  with 
the  personal  property)  may  not  be 
treatetl  as  a  single  activitv. 

(3)  Certain  activities  of  limited 
partners  and  limited  entrepreneurs — (i) 
In  general.  Except  as  provided  in  this 
paragraph,  a  taxpayer  that  owns  an 
interest,  as  a  limited  partner  or  a  limited 


entrepreneur  (as  deHned  in  section 
464(e)(2)).  in  an  activity  described  in 
section  465(c)(1).  may  not  group  that 
activity  with  any  other  activity.  A 
taxpayer  that  owns  an  interest  as  a 
limited  partner  or  a  limited 
entrepreneur  in  an  activity  described  in 
the  preceding  sentence  may  group  that 
activity  with  another  activity  in  the 
same  type  of  business  if  the  grouping  is 
appropriate  under  the  provisions  of 
paragraph  (c)  of  this  section. 

(ii)  £.vanip/e.  The  following  example 
illustrates  the  application  of  this 
paragraph  (d)(3); 

Example,  (i)  Taxpayer  A.  an  individual, 
owns  and  operates  a  farm.  A  is  also  a  member 
of  M.  a  limited  liability  company  that 
conducts  a  cattle-feeding  business.  A  does 
not  actively  participate  in  the  management  of 
M  (within  the  meaning  of  section 
464(e)(2)(B)).  In  addition.  A  is  a  limited 
partner  in  N.  a  limited  partnership  engaged 
in  oil  and  gas  pivduction. 

(ii)  Because  A  does  not  atrtively  participate 
in  the  management  of  M,  A  is  a  limited 
entrepreneur  in  Afs  activity.  Afs  cattle- 
feeding  business  is  descrit)ed  in  section 
465(c)(1)(B)  (relating  to  farming)  and  may  not 
be  groupied  with  any  other  activity  that  does 
not  involve  farming.  Moreover,  A's  farm  may 
not  be  grouped  with  the  cattle- feeding 
activity  unless  the  grouping  constitutes  an 
appropriate  economic  unit  for  the 
measurement  of  gain  or  loss  for  purpos<»  of 
section  469. 

(iii)  Because  A  is  a  limited  partner  in  Nand 
ATs  activity  is  described  in  section 
465(c)(1)(D)  (relating  to  exploring  for,  or 
exploiting,  oil  and  gas  resources),  A  may  not 
group  ATs  oil  and  gas  adivity  with  any  other 
activity  that  does  not  involve  exploring  for, 
or  exploiting,  oil  and  gas  resources.  Thus,  N's 
adivity  may  not  be  grouped  v\'ith  A's  farm  or 
with  srs  rattle- feeding  business. 

(4)  Other  activities  identified  by  the 
Commissioner.  A  taxpayer  that  owns  an 
interest  in  an  activity  identified  in 
guidance  issued  by  the  Commissioner  as 
an  activity  covered  by  this  paragraph 
(d)(4)  may  not  group  that  activity  with 
any  other  activity,  except  as  provided  in 
the  guidance  issued  by  the 
Commissioner. 

(5)  Activities  conducted  through 
section  469  entities — (i)  In  general.  A  C 
corporation  subject  to  section  469,  an  S 
corporation,  or  a  partnership  (a  section 
469  entity)  must  group  its  activities 
under  the  rules  of  this  section.  Once  the 
section  469  entity  groups  its  activities, 

a  shareholder  or  partner  may  group 
those  activities  with  each  other,  with 
activities  conducted  directly  by  the 
shareholder  or  partner,  and  with 
activities  conducted  through  other 
section  469  entities,  in  accordance  with 
the  rules  of  this  section.  A  shareholder 
or  partner  may  not  treat  activities 
grouped  together  by  a  section  469  entity 
as  separate  activities. 


(ii)  Cross  reference.  An  activity  that  a 
taxpayer  conducts  through  a  C 
corporation  subject  to  section  469  may 
be  grouped  with  another  activity  of  the 
taxpayer,  but  only  for  purposes  of 
determining  whether  the  taxpayer 
materially  or  significantly  participates 
in  the  other  activity.  See  §  1.469- 
2T(c)(3)(i)(A)  and  (c)(4)(i)  for  the  rules 
regarding  dividends  on  C  corporation 
stock  and  compensation  paid  for 
personal  services. 

(e)  Disclosure  and  consistency 
requirements — (1)  Original  groupings. 
Except  as  provided  in  paragraph  (e)(2) 
of  this  section,  once  a  taxpayer  has 
grouped  activities  under  this  section, 
the  taxpayer  may  not  regroup  those 
activities  in  subsequent  taxable  years. 
Taxpayers  must  comply  with  disclosure 
requirements  that  the  Commissioner 
may  prescribe  with  respect  to  both  their 
original  groupings  and  the  addition  and 
disposition  of  specific  activities  within 
those  chosen  groupings  in  subsequent 
taxable  years. 

(2)  Regroupings.  If  it  is  determined 
that  a  taxpayer's  origina)  grouping  was 
clearly  inappropriate  or  a  material 
change  has  occurred  that  makes  the 
original  grouping  clearly  inappropriate, 
the  taxpayer  must  regroup  the  activities 
and  must  comply  with  disclosure 
requirements  that  the  Commissioner 
may  prescribe. 

(f)  Grouping  by  Commissioner  to 
prevent  tax  avoidance — (Ij  Rule.  The 
Commfssioner  may  regroup  a  taxpayer's 
activities  if  any  of  the  activities 
resulting  from  the  taxpayer's  grouping  is 
not  an  appropriate  economic  unit  and  a 
principal  purpose  of  the  taxpayer's 
grouping  (or  failure  to  regroup  under 
paragraph  (e)  of  this  section)  is  to 
circumvent  the  underlying  purposes  of 
section  469. 

(2)  Example.  The  following  example 
illustrates  the  application  of  this- 
paragraph  (f): 

Example,  (i)  Taxpwyers  D.  E.  F.  G.  and  H 
are  doctors  who  op>erate  separate  medical 
practices.  D  invested  in  a  tax  shelter  several 
years  ago  that  generates  passive  losses  and 
the  other  doctors  intend  to  invest  in  real 
estate  that  will  generate  passive  losses.  The 
taxpayers  form  a  partnership  to  engage  in  the 
trade  or  business  of  acquiring  and  operating 
X-ray  equipment.  In  exchange  for  equipment 
contributed  to  the  partnership,  the  taxpayers 
receive  limited  partnership  interests.  The 
partnership  is  managed  by  a  general  partner 
selected  by  the  taxpayers;  the  taxpayers  do 
not  materially  participate  in  its  operations. 
Substantially  all  of  the  partnership's  services 
are  provided  to  the  taxpayers  or  their 
patients,  roughly  in  proportion  to  the 
doctors'  interests  in  the  partnership.  Fees  for 
the  partnership's  services  are  set  at  a  level 
equal  to  the  amounts  that  would  be  charged 
if  the  partnership  were  dealing  with  the 


taxpayers  at  arm's  length  and  are  expected  to 
assure  the  partnership  a  profit.  The  taxpayers 
treat  the  partnership's  services  as  a  separate 
activity  from  their  medical  practices  and 
offset  the  income  generated  by  the 
partnership  against  their  piassive  losses. 

(ii)  For  each  of  the  taxpayers,  the 
taxpayer's  own  medical  practice  and  the 
services  provided  by  the  partnership 
constitute  an  appropriate  economic  unit,  but 
the  services  provided  by  the  partnership  do 
not  separately  constitute  an  appropriate 
economic  unit.  Moreover,  a  principal 
purpose  of  treating  the  medical  practices  and 
the  partnership's  services  as  separate 
activities  is  to  circumvent  the  underlying 
purposes  of  section  469.  Accordingly,  the 
Commissioner  may  require  the  taxpayers  to 
treat  their  medical  practices  and  their 
interests  in  the  partnership  as  a  single 
activity,  regardless  of  whether  the  separate 
medical  practices  are  conducted  through  C 
corporations  subject  to  section  469,  S 
corporations,  partnerships,  or  sole 
proprietorships.  The  Commissioner  may 
assert  pienalties  under  section  6662  against 
the  taxpayers  in  appropriate  circumstances. 

(g)  Treatment  of  partial  dispositions. 
A  taxpayer  may,  for  the  taxable  year  in 
which  there  is  a  disposition  of 
substantially  all  of  an  activity,  treat  the 
part  disposed  of  as  a  separate  activity, 
but  only  if  the  taxpayer  can  establish 
with  reasonable  certainty — 

(1)  The  amount  of  deductions  and 
credits  allocable  to  that  part  of  the 
activity  for  the  taxable  year  under 

§  1.469-1(0(4)  (relating  to  carryover  of 
disallowed  deductions  and  credits);  and 

(2)  The  amount  of  gross  income  and 
of  any  other  deductions  and  credits 
allocable  to  that  part  of  the  activity  for 
the  taxable  year. 

(h)  Rules  for  grouping  rental  real 
estate  activities  for  taxpayers  qualifying 
under  section  469(c)(7)  for  taxable  years 
beginning  after  December  31.  1993. 
[Reserved] 

Par.  4.  Section  1.469-11  is  amended 
as  follows: 

1.  Paragraph  (a)(1)  is  revised. 

2.  Paragraph  (b)(1)  is  revised. 

3.  Paragraph  (b)(2)  is  redesignated  as 
paragraph  (b)(3). 

4.  A  new  paragraph  (b)(2)  is  added. 

5.  The  added  and  revised  provisions 
read  as  follows: 

§  1.469-1 1    Effective  date  and  transition 
rules. 

(a)  •  *  • 

(1)  The  rules  contained  in  §§  1.469-1. 
1.469-lT,  1.469-2.  1.469-2T,  1.469-3. 
1.469-3T,  1.469-4,  1.469-5,  and  1.469- 
5T  apply  for  taxable  years  ending  after 
May  10, 1992. 
*         •         •         •         • 

(b)  •   *   *  (1)  Application  of  1992 
amendments  for  taxable  years  beginning 
before  October  4,  1994.  Except  as 
provided  in  paragraph  (b)(2)(i)  of  this 


section,  for  taxable  years  that  end  after 
May  10, 1992,  and  begin  before  October 
4, 1994,  a  taxpayer  may  determine  its 
tax  liability  in  accordance  with  Project 
PS-1-89  pubUshed  at  1992-1  C.B.  1219 
(see  §601.601(d)(2)(ii)(b)  of  this 
chapter). 

(2)  Additional  transition  rules  for 
1992  amendments — (i)  In  general.  If  a 
taxpayer's  first  taxable  year  ending  after 
May  10, 1992,  begins  on  or  before  that 
date,  the  taxpayer  may  treat  the  taxable 
year,  for  purposes  of  paragraph  (a)  of 
this  section,  as  a  taxable  year  ending  on 
or  before  May  10, 1992. 

(ii)  Additional  rule  for  activity- 
regulations.  For  the  first  taj^ijleygaHnN 
which  the  rules  in  §1.469-4  applyT       \ 
taxpayers  that  are  not  in  comphance 
with  those  rules  must  regroup  their 
activities  under  those  rules,  without 
regard  to  the  manner  in  which  the 
activities  were  grouped  in  prior  taxable 
years. 
•        •        *        •        • 

Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  August  1. 1994. 

Leslie  Samueb, 

Assistant  Secretary  of  the  Treasury  (Tax  '. 
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DEPARTMENT  OF  TRANSPORTATION 

I 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  94-010] 

RIN2115-AA97 

Safety  Zone;  San  Francisco  Bay,  CA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  U.S.  Nav7  and  the  City  of 
San  Francisco  coordinate  an  annual 
"Fleetweek"  event  on  San  Francisco 
Bay  featuring,  in  part,  practice  flights  by 
the  U.S.  Navy  Blue  Angels  flight  team 
on  October  6  and  October  7.  and  an  air 
show  including  the  U.S.  Navy  Blue 
Angels  and  civilian  aircraft  on  October 
9.  1994.  To  ensure  the  safety  of 
Fleetweek  participants  and  spectators, 
the  Coast  Guard  proposes  to  establish  a 
Safety  Zone  on  the  waters  of  San 
Francisco  Bay,  California,  encompassing 
the  entire  water  area  bounded  by  the 
following:  Commencing  at  the  point 
a/^-iS'-lO'  N,  122"'-28'-38'  W;  thence 
to  37°-49'-10"  N,  122°-28'-41-  W; 
thence  to  37''-49'-31"  N,  122''-25'-18' 
W;  thence  to  37''-49'-3r  N,  122''-24'- 
19'  W;  thence  to  37°-48'-27.5'  N.  122°- 
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24'-04*  W;  and  (hence  returning  along 
the  shoreline  to  the  point  of  origin. 
Entry  into,  transit  through,  or  anchoring 
within  this  zone  by  deep  draft  vessels. 
1600  gross  tons  or  greater,  and  tug  and 
barge  combinations  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATES:  This  Safety  Zone  will 
be  in  effect  on  October  6.  7  and  9. 1994. 
commencing  at  12  noon  PDT  on  October 
6.11  a.m.  PDT  on  October  7,  and  9:30 
a.m.  PDT  on  October  9  and  will 
conclude  at  4  p.m.  PDT  each  day  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Sean  Regan. 
Coast  Cuard  Marine  Safety  Office.  San 
Francisco  Bay.  California;' (510)  437- 
3073. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553.  a  notice 
of  proposed  rulemaking  was  not 

Published  for  this  regulation  and  it  is 
sing  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  t)e  contrary  lo  the 
public  interest  since  the  scope  of 
activities  potentially  attracting  a  number 
of  spectator  craft  and  thus  requiring  a 
safety  zone  was  not  finalized  until  a 
dale  fewer  than  30  days  pnor  to  the 
event  date. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  (junior  grade)  Sean  Regan. 
Project  Officer  for  the  Captain  of  the 
Port,  and  Lieutenant  Commander  CM. 
Juckniess.  Project  Attorney.  Eleventh 
Coast  Cuard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  regulation 
will  commence  at  12  noon  PDT  on 
OctoU  r  6.  11  a.m.  PDT  on  Oclober  7 
and  9:30  am.  PDT  on  October  9.  1994 
and  will  conclude  at  4  p  m.  PDT  each 
day.  unless  canceled  earlier  by  the 
Captain  of  the  Port.  This  Safety  Zone  is 
necessarv  to  ensure  the  safety  of 
pleasure  boaters  against  injury  from 
collision  with  deep  draft  vessels  or  tug 
and  barge  combinations.  Deep  draft 
vessels.  1600  gross  tons  or  gnsaler,  and 
tug  and  barge  combinations  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  the  Safety 
Zone  unless  authori]»d  by  the  Captain 
of  the  Port 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatorv  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 


order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
TransportaUon  (DOT)  (44  PR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.8.2. 
of  Commandant  Instruction  M 16475. IB 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C.  191: 
33  CFR  1  05-l(g).  6  04-1.  6  04-6.  and  160.5; 
49  CFR  146. 

2.  A  new  §  165.T1 1-095  is  added  to 
read  as  follows: 

§165T11-095    Safety  Zone:  San  Francisco 
Bay.  CA. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  The  waters  of  San 
Francisco  Bay,  CA,  encompassing  the 
entire  water  area  bounded  by  the 
following:  Commencing  at  the  point 
37»_48'-40'  N,  122"'-28'-38'  W;  thence 
to  37''-49'-10'  N,  122«-28'-41-  W; 
thence  to  37«-49'-3r  N,  122'-25'-18' 
W,  thence  to  37"-49'-31'  N,  122"-24'- 
19-  W;  thence  to  3r-48'27.5'  N.  122«- 


24'-04'  W;  and  thence  returning  along 
the  shoreline  to  the  point  of  origin. 

(b)  Effective  dates.  This  section  will 
be  in  effect  on  October  6,  7  and  9,  1994, 
commencing  at  12  noon  PDT  on  October 
6,  11  a.m.  PDT  on  October  7,  and  9:30 
a.m.  PDT  on  October  9  and  wrill 
conclude  at  4  p.m.  PDT  each  day  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  Part,  entry  into,  transit 
through,  or  anchoring  within  this  zone 
by  deep  draft  vessels.  1600  gross  tons  or 
greater,  and  tug  and  barge  combinations 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated  September  22, 1994. 
D.P.  Montoro, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port. 
(FR  Doc.  94-24523  Filed  10-3-94;  8:45  am) 
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33  CFR  Parties 

[COTP  San  Francisco  Bay  94-011J 

RIN2115-AA97 

Safety  Zone;  San  Francisco  Bay,  CA 

AGENCY:  Coast  Guard,  EXDT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  U.S.  Navy  and  the  City  of 
San  Francisco  coordinate  an  annual 
"Fleetweek"  event  on  San  Francisco 
Bay  featuring,  in  part,  a  Parade  of  Ships. 
To  ensure  the  safety  of  Fleetweek 
participants  and  spectators,  the  Coast 
Guard  proposes  to  establish  a  Safety 
Zone  on  the  waters  of  San  Francisco 
Bay.  California,  in  the  area  of  the 
Golden  Gate  Bridge  on  October  8,  1994. 
The  zone  will  encompass  the  following 
areas:  (1)  To  the  west  of  the  Golden  Gate 
Bridge,  an  area  comprised  of  the  entire 
Main  Ship  Channel  extending  between 
the  sea  buoy,  at  latitude  37<'45'00"  N 
and  longitude  122*23'09"  W,  and  the 
Golden  Gate  Bridge  and  including,  in 
their  entirety,  the  West  Bound  Sfin 
Francisco  Bay  Traffic  Lane,  the  East 
Bound  San  Francisco  Bay  Traffic  Lane, 
and  the  Separation  Line;  and  (2)  an  area 
to  the  east  of  the  Golden  Gate  Bridge, 
described  by  those  San  Francisco  Bay 
waters  falling  within  a  2000-yard  radius 
ofthepKiint  at  latitude  37''49'11"  N  and 
longitude  122''28'43"  W.  Entry  into, 
transit  through,  or  anchoring  within  this 
zone  by  deep  draft  vessels,  1600  gross 
tonsor  greater,  and  tug  and  barge 
combinations  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  Safely  Zone  will  be 
in  effect  on  October  8,  1994  between  8 


a.m.  PDT  and  11  a.m.  PDT.  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Sean  Regan, 
Coast  Guard  Marine  Safety  Office.  San 
Francisco  Bay,  California;  (510)  437- 
3073. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  the  scope  of 
activities  potentially  attracting  a  number 
of  spectator  craft  and  thus  requiring  a 
safety  zone  was  not  finalized  until  a 
date  fewer  than  30  days  prior  to  the 
event  date. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  (junior  grade)  Sean  Regan. 
Project  Officer  for  the  Captain  of  the 
Port,  and  Lieutenant  Commander  CM 
luckiness.  Project  Attorney.  Eleventh 
Coast  Guard  Chstrict  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  Safety  Zone 
will  occur  on  October  8,  1994  between 
8  a.m.  PDT  and  11  a.m.  PDT.  unless 
canceled  earlier  by  the  Captain  of  the 
Port.  This  Safety  Zone  is  necessary  to 
allow  for  the  safe  maneuvering  and 
navigation  of  17  Naval  ships  and  the 
USNS  JEREMIAH  O'BRIEN  during  the 
formation  for.  and  conduct  of,  the 
Parade  of  Ships.  Entry  into,  transit 
through,  or  anchoring  within  this  Safety 
Zone  by  deep  draft  vessels,  1600  fiross 
tons  or  greater,  and  tug  and  barge 
combinations  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(fl  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessarj-. 


Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federal  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
envirorunental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5: 
49  CFR  1.46. 

2.  A  new  §  165.T1 1-096  is  added  to 
read  as  follows: 

§  165.T1 1-096    Safety  Zone:  San  Francisco 
Bay,  CA. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  The  waters  of  San 
Francisco  Bay.  California:  (1)  to  the  wrest 
of  the  Golden  Gate  Bridge,  an  area 
comprised  of  the  entire  Main  Ship 
Channel  extending  between  the  sea 
buoy,  at  latidide  37° -45'- 00"  N  and 
longitude  1 22°  -  23'  -  09"  W,  and  the 
Golden  Gate  Bridge  and  including,  in 
their  entirety,  the  West  Bound  San 
Francisco  Bay  Traffic  Lane,  the  East 
Bound  San  Francisco  Bay  Traffic  Lane, 
and  the  Separation  Line;  and  (2)  an  area 
to  the  east  of  the  Golden  Gate  Bridge, 
described  by  those  San  Francisco  Bay 
waters  falling  within  a  2000-yard  radius 
of  the  point  at  latitude  37° -49' -11"  N 
and  longitude  122°  -  28'  -  43"  W. 

(b)  Effective  date.  This  section  will  be 
in  effect  on  October  8.  1994  between  8 
a.m.  PDT  and  11  a.m.  PDT.  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 


(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  Part,  entry  into,  transit 
through,  or  anchoring  within  this  zone 
by  deep  draft  vessels,  1600  gross  tons  or 
greater,  and  by  tug  and  barge 
combinations  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  September  22,  1994. 
D.P.  Montoro, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port. 

|FR  Doc.  94-24524  Filed  10-3-94;  8:45  am) 
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33  CFR  Part  165 

[COTP  San  Francisco  Bay  94-01 2J 

RIN2115-AA97 

Safety  Zone;  San  Francisco  Bay,  CA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  U.S.  Navy  and  the  City  of 
San  Francisco  coordinate  an  annual 
"Fleetweek"  event  on  San  Francisco 
Bay  featuring,  in  part,  a  fireworks 
display.  To  ensure  the  safety  of 
Fleetweek  spectators,  the  Coast  Guard 
proposes  to  establish  a  Safety  Zone  on 
the  waters  of  San  Francisco  Bay. 
California  in  the  vicinity  of  Treasure 
Island  on  October  12.  1994.  The  zone 
encompasses  an  area  within  a  400-yard 
radius  of  the  point  at  latitude  37°-48'- 
58"  N  and  longitude  122°-22'-16"  W. 
Entry  into,  transit  through,  or  anchoring 
within  this  Safety  Zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port. 

EFFECTIVE  DATE:  This  Safety  Zone  will  be 
in  effect  on  October  12,  1994  between  8 
p.m.  PDT  and  9  p.m.  PDT,  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  Sean  Regan. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay,  California;  (510)  437- 
3073. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  the  scope  of 
activities  potentially  attracting  a  number 
of  spectator  craft  and  thus  requiring  a 
safety  zone  was  not  finalized  until  a 
date  fewer  than  30  days  prior  to  the 
event  date. 
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Uiatlui^  liituniidtion 

The  drafters  of  this  notice  are 
Lieutenant  (junior  grade)  Sean  Regan. 
Project  Officer  for  the  Captain  of  the 
Port,  and  Lieutenant  Commander  C.  M. 
)uckniess.  Project  Attorney.  Eleventh 
rx)ast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  this  proposed 
regulation  will  begin  at  approximately  8 
p  m.  PDT  on  0<:tober  12.  1994.  with  a 
fireworks  display,  and  will  continue 
until  9  p.m.  PDT  unless  canceled  earlier 
by  the  Captain  of  the  Port.  This  Safety 
Zone  is  necessary  to  ensure  the  safety  of 
pleasure  craft  and  spectators  from 
possible  damage  or  injury  resulting  from 
the  hazards  associated  with  the 
Fleetweek  fireworks  display.  Entry  into, 
transit  through,  or  anchoring  within  this 
zone  is  prohibited  unless  authorized  by 
th»t  Captain  of  the  Port. 

Kegulalury  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3|f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  t)enefits  under  section  6(a)(3)  of  that 
order  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  prcM  edures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expe<-ts  the  economic  impact  of  this 
pniposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
pro<:edures  of  DOT  Is  unnecessary. 

(Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduciion  Ad  (44  II.S.C. 
3501  et  SHq). 

Federalism 

Thf  Coiist  Guard  has  analyzed  this 
regulation  under  the  pnnciples  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
rt^ulation  does  not  have  sufficient 
fwleralism  implications  to  warrant  the 
preparation  of  a  Federalism  Asses-sment. 

Environmental  Assessment 

The  CxHist  (fuard  has  considered  the 
environmental  impact  of  this  ri«gulation 
and  concluded  that  under  Miction  2.B.2. 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
cat«)gorically  excluded  from  further 
environmental  documentation. 


List  of  Subiects  In  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  follows: 

Authority:  33  use.  1231;  SOU  SC.  191; 
33  cm  1  OS- Kg).  6  04-1,  6  04-6,  and  160  5; 
49  CFR  1  46 

2.  A  new  §  165  Tl  1-097  is  added  to 
read  as  follows: 

§165.111-097    Safety  Zon«:  San  Francisco 
Bay.  CA. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  The  waters  of  5ian 
Francisco  Bay.  California  in  the  vicinity 
of  Treasure  Island,  encompassed  within 
a  40O-yard  radius  of  the  point  at  latitude 
37«_48'-58  "  N  and  longitude  122'-22'- 
16  "W. 

(b)  Effective  date.  This  se<;tion  will  be 
in  effect  on  October  12.  1994  between  8 
p.m.  PDT  and  9  p.m.  PDT.  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 

(c)  Regulations.  In  accordant*  with 
the  general  regulations  in  Section 
165.23  of  this  Part,  entry  into,  transit 
through,  or  anchoring  within  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated   S««pletnb«'r  22,  1994. 
D.P.  Montoro. 

Captain.  VS.  Coast  Guard.  Captain  of  the 
Port. 
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33  CFR  Part  165 

(COTP  San  Francisco  Bay  94-013) 
R1N2115-AA97 

Safety  Zone;  San  Francisco  Bay.  CA 

AGENCV:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARV:  The  U.S.  Navy  and  the  City  of 
San  Francisco  coordinate  an  annual 
"Fleetweek"  event  on  San  Francisco 
Bay  featuring,  in  part,  a  Parade  of  Ships 
and  a  I!  S  Navy  Blue  Angels  Air  Show 
on  (Xtober  8.  1994.  To  ensure  the  safety 
of  Fleetweek  paiticipants  and 
spectators,  the  Coast  Guard  proposes  to 
establish  a  Safety  Zone  on  the  waters  of 
San  Francisco  Bay,  California, 
encompassing  the  entire  water  area 


bounded  by  the  following:  Commencing 
at  the  point  37'  -  48'40"  N, 
1 22'  -  28'  -  38"  VV;  thence  to 
37«-49'-10"N.  122°-28'41"VV; 
thence  to  37"  -  49'  -  31"  N. 
1 22"  -  25'  -  18  "  VV;  thence  to 
37"  -  49'  -  36  "  N.  122"  -  22'  -  44"  W; 
thence  to  37"  -  48'  -  28  "  N.  122°  -  22'02" 
VV.  thence  to  37"  -  47'  -  21"  N, 
122"  -  23'  -  14"  VV;  and  thence  returning 
along  the  shoreline  to  the  point  of 
origin.  Entry  into,  transit  tlirough.  or 
anchoring  within  this  Safety  Ztme  by 
deep  draft  vessels.  1600  gross  tons  or 
greater,  and  tug  and  barge  combinations 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  Safety  Zone  will  be 
in  effect  on  October  8.  1994  between  9 
am.  PDT  and  4  p.m.  PDT,  unless 
canceled  earlier  by  the  Captain  of  the 
Port 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  Sean  Regan. 
Coast  Guard  Marine  Safety  Office  San 
Francisco  Bay.  California;  (510)  437- 
3073. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  it  is 
l>eing  made  effective  in  less  than  30 
days  after  Federal  Register  publication. 
Publishing  an  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  the  scope  of 
activities  potentially  attracting  a  number 
of  spectator  craft  and  thus  requiring  a 
safety  zone  was  not  finalized  until  a 
date  fewer  than  30  days  prior  to  the 
event  date. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  (junior  grade)  Sean  Regan, 
Project  Officer  for  the  Captain  of  the 
Port,  and  Lieutenant  Commander  CM. 
Juckniess.  Project  Attorney,  Eleventh 
Coast  Guard  District  Legal  Office. 

Discussion  of  Regulation 

The  event  requiring  tliis  Safety  Zone 
will  begin  on  October  8,  1994  at  9  a.m. 
PDT  and  will  conclude  at  4  p.m.  PDT, 
unless  canceled  earlier  by  the  Captain  of 
the  Port.  This  Safety  Zone  is  necessary 
to  ensure  the  safety  of  pleasure  tnaaters 
against  injury  from  collision  with  deep 
draft  vessels  or  tug  and  barge 
combinations  during  the  Parade  of 
Ships  and  U.S.  Navy  Blue  Angels  Air 
Show.  Entry  into  this  zone  by  deep  draft 
vessels,  1600  gross  tons  or  greater,  or  tug 
and  tiarge  combinations  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port 


Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  pohcies  and 
procedures  of  DOT  is  unnecessary. 

Collection  of  Information 

This  regulation  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
regulation  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
regulation  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  .Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B 
it  will  have  no  significant 
environmental  impact  and  it  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows: 

1.  The  authority  citation  for  33  CFR 
Part  165  continues  to  read  as  foUovN's: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160  5; 
49  CFR  1.46. 

2.  A  new  §  165.T1 1-098  is  added  to 
read  as  follows: 

§  165  111-098    Safety  Zone:  San  Francisco 
Bay,  CA. 

(a)  Location.  The  following  area  is  a 
Safety  Zone:  The  waters  of  San 
Francisco  Bay.  CA.  encompassing  the 
entire  water  area  bounded  by  the 


following:  Commencing  at  the  point 

37°  -  48' -  40"  N.  1 22"  -  28'  -  38"  VV; 

thence  to  37°  -  49'  - 10"  N. 

122° -28'- 41"  VV;  thence  to 

37°  -  49'  -  31"  N.  122°  -  25'  -  18"  VV; 

thence  to  37°  -  49'  -  36"  N. 

122°  -  22'  -  44"  VV;  thence  to 

37°  -  48'  -  28"  N.  122° -  22'  - 02"  VV. 

thence  to  37°  -  47'  -  21"  N. 

122°  -  23'  - 14"  VV;  and  thence  returning 

along  the  shoreline  to  the  point  of 

origin. 

(b)  Effective  date.  This  section  will  be 
in  effect  on  October  8.  1994  between  9 
a.m.  PDT  and  4  p.m.  PDT,  unless 
canceled  earlier  by  the  Captain  of  the 
Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  Part,  entry  into,  transit 
through,  or  anchoring  within  this  zone 
by  deep  draft  vessels.  1600  gross  tons  or 
greater,  or  by  tug  and  barge 
combinations  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  Septemt)er  22, 1994 
D.  P.  Montoro. 

Captain.  U.S.  Coast  Guard  Captain  of  the 
Port. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[MN1 7-3-6325;  [FRL-5077-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  Carbon 
Monoxide;  Oxygenated  Gasoline 
Program;  Minnesota 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  The  USEPA  is  approving  a 
State  Implementation  Plan  (SIP)  ^ 

revision  submitted  by  the  State  of 
Minnesota.  This  revision  requires  an 
oxygenated  gasoline  program  in  the 
Minneapolis-St.  Paul  Metropolitan 
Statistical  Area  (MSA).  Two  areas  were 
originally  required  to  implement  an 
ox^•genated  gasoline  program  because  of 
past  violations  of  the  carbon  monoxide 
standard,  but  on  April  14.  1994.  the 
Duluth  area  was  redesignated  to 
attainment  of  the  National  Ambient  Air 
Quality  Standards  for  carbon  monoxide 
(CO).  "This  SIP  revision  was  submitted  to 
satisfy  the  requirement  for  Minnesota  of  • 
section  211(m)  of  the  Clean  Air  Act  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990  (the  Act),  which 
requires  all  CO  nonattainment  areas 


with  a  design  value  of  9.5  parts  per 
million  (ppm)  or  above  based  on  1988 
and  1989  air  quality  monitoring  data  to 
implement  an  oxygenated  gasoline 
program.  USEPA  is  approving  the 
oxygenated  gasoline  program. 
EFFECTIVE  DATE:  This  final  ni\e  becomes 
effective  on  November  3, 1994. 
ADDRESSES:  Copies  of  the  SIP  revision, 
public  comments,  and  other  materials 
relating  to  this  rulemaking  are  available 
for  inspection  at  the  following  address: 
(It  is  recommended  that  you  telephone 
Maggie  Greene,  at  (312)  886-6088  before 
visiting  the  Region  5  Office.)  United 
States  Environmental  Protection 
Agency.  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard 
(AE-17J),  Chicago.  Illinois  60604. 

A  copy  of  this  revision  to  the 
Minnesota  Oxygenated  Gasoline  SIP  is 
available  at  the  following  address: 
Office  of  Air  and  Radiation  (OAR). 
Docket  and  Information  Center,  (Air 
Docket  6102).  room  M1500.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington  DC  20460. 
(202)  260-7548.  and  Program 
Development  Section,  Air  Quality 
Division.  Minnesota  Pollution  Control 
Agency.  520  Lafayette  Road,  St.  Paul. 
Minnesota  55155-3898. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maggie  Greene.  Air  Enforcement  Branch 
(AE-17J),  U.S  Environmental  Protection 
Agency,  Region  5.  Chicago.  Illinois 
60604. (312)  886-6088. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  State  Submittal 

The  Minneapolis-St.  Paul  area  and  St. 
Louis  County  (Duluth)  in  the  State  of 
Minnesota  (the  control  area)  were 
designated  nonattainment  for  CO  and 
classified  as  moderate  with  a  design 
value  of  11.4  and  9.9  parts  per  million 
respectively,  based  on  1988  and  1989 
data.  USEPA  redesignated  the  Duluth 
area  to  attaiimient  on  April  14,  1994  (59 
FR  17706)  in  the  Federal  Register. 
Under  section  211(m)  of  the  Act, 
Minnesota  was  required  to  submit  a 
revised  SIP  under  section  110  and  part 
D  of  the  Act  which  includes  an 
oxvgenated  gasoline  program  for 
Minneapolis-St.  Paul  and  Duluth- 
Superior  by  November  15. 1992.  On 
November  9,  1992.  the  Minnesota 
Pollution  Control  Agency  (MPCA) 
submitted  to  USEPA  a  revised  SIP 
including  the  oxygenated  gasoline 
program  containing  legislation  that  was 
signed  by  the  Governor  on  April  29. 
1992,  and  became  effective  on  August  1, 
1992.  The  USEPA  issued  a 
completeness  letter  to  the  State  on 
January  20,  1993.  The  notice  of 
proposed  rulemaking  was  published  in 
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the  January  20.  1994  (59  PR  3047) 
Ffl'T.i!  Registar. 

II.  Public  ComnMntAJSEPA  RmpooM 

A  Ihirty-tlay  public  comment  period 
was  provided  to  allow  interested  parties 
the  opportunity  to  comment  on 
USEPA's  proposed  action.  USEPA 
received  three  comments  from  the 
American  Institute  of  Certified  Public 
Accountants  (CPAs).  the  Koch  Refining 
Company,  and  the  MPCA.  The 
comments  and  USEPA's  responses  are 
addressed  below. 

Comment:  The  American  Institute  of 
CPAs  objected  to  the  use  of  the  word 
"Account"  when  the  word  should  be 
"Accountant"  which  is  used  to  denote 
a  CPA.  This  appeared  in  the  section 
entitled  "Registration  Requirements." 

Response:  USEPA  agrees  that  the 
sentence  should  have  read,  "The 
USEPA  guidelines  also  require  that 
CARs  commission  an  annual  attest 
engagement,  performed  by  either.an 
internal  auditor  or  independent 
Certified  Public  Accountant  (CPA)." 

Comment:  The  Koch  Refining 
Company  supported  the  oxygenated 
gasoline  program  in  Minnesota,  but  only 
within  the  control  area  and  during  the 
control  period.  On  November  12.  1993. 
the  MIKIA  submitted  a  contingency  plan 
to  require  year-round  oxygenated  fuel 
beginning  in  1995.  Koch  opposed  this 
contingency  plan.  While  Koch 
understood  that  the  USEPA's  proposed 
rule  did  not  address  the  contingency 
plan  and  addressed  only  the  oxygenated 
gasoline  program  within  the  control  area 
and  during  the  control  period,  Koch 
opposed  any  use  of  oxygenated  gasoline 
outside  of  the  control  period.  Koch  will 
submit  additional  comments  on  the 
contingency  plan  when  that  plan  is 
proposed  for  Federal  rulemaking. 

Response:  USEPA  will  propose 
rulemaking  on  the  contingency  plan  in 
another  Federal  Register  notice.  This 
final  action  only  deals  with  the 
oxygenated  gasoline  program. 

Comment:  The  MPCA  noted  that  the 
officially  designated  nonattainment  area 
for  CO  di'js  not  include  Superior, 
Wisconsin,  or  St.  Louis  County,  but  only 
the  City  of  Duluth.  Minnesota.  At  this 
lime,  the  State  does  not  plan  to  enforce 
the  oxygenated  gasoline  program  in 
Duluth.  which  has  been  meeting 
standards  since  1989.  Also,  it  docs  not 
plan  to  enforce  in  the  remaining  portion 
of  St.  Louis  County,  which  is  largely  a 
wilderness  area  and  has  never  had  a 
modeled  or  monitored  "CO"  problem. 

Response:  This  issue  is  moot.  The 
State  of  Minnesota  requested  that 
USEPA  redesignate  Duluth  to 
attainment  for  CXD.  Mmnesota  submitted 
a  draft  request  to  USEPA  on  October  2, 


1992.  and  a  final  request  before 
November  1,  1992.  USEPA  requested 
additional  information  several  months 
later,  and  the  State  responded  to  this 
request  by  sending  the  information  in 
eariy  December  1993.  The  USEPA 
redesignated  the  Duluth  area  to 
attainment  for  CO  on  April  14.  1994  (59 
FR  17706)  in  the  Federal  Register. 

Additional  Information:  During  the 
public  comment  period.  USEPA 
contacted  the  MPCA  andrequested  that 
it  withdraw  from  the  Oxygenated  SIP. 
the  MPCA  Board  resolution  of  October 
27.  1992.  which  was  a  part  of  the 
program  plan.  The  resolution  allowed 
the  State  to  unilaterally  take  action  to 
eliminate  the  oxygenated  gasoline 
program  upon  submission  by  the  State 
of  a  request  for  redesignation.  This 
concept  goes  against  USEPA 
redesignation  procedures  and  cannot  be 
approved  as  part  of  the  State's  plan.  In 
a  letter  dated  August  12.  1994.  the  State 
withdrew  the  October  27.  1992.  MPCA 
Board  Resolution  from  the  requested  SIP 
revision. 

III.  Rulemaking  Action 

In  this  action.  USEPA  is  approving  in 
final  the  SIP  revision  submitted  by  the 
State  of  Minnesota.  The  State  of 
Minnesota  has  submitted  and 
implemented  an  oxygenated  gasoline 
program  for  the  existing  CO 
nonattainment  area  substantially  in 
accordance  with  the  requirements  of  the 
Act.  The  USEPA  is.  therefore,  approving 
this  submittal. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

USEPA  received  no  significant  public 
comments  on  the  proposed  action.  As  a 
direct  result,  the  Regional  Administrator 
reclassified  this  action  from  Table  2  to 
a  Table  3  action  under  the  procedures 
published  in  the  Federal  Rej;ister  on 
January  19.  1989  (54  FR  2214-2225).  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6.  1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  (54  FR 
2222)  from  the  requirements  of  section 
3  of  Executive  Order  12291  for  2  years. 
The  USEPA  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  Table 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waiver  until 


such  time  as  it  rules  on  USEPA's 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30. 1993.  OMB  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (U.S.C.  603 
and  604).  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  business,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIPapproval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  USEPA  to  base  its  actions 
concerning  SIPS  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
US  246.  256-66  (S.  Ct.  1976):  42  U.S.C. 
7410(a)(2). 

Under  section  307  (b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  5.  1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  docs  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
each  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section  307 
(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmenal  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Note. — Intorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1982, 


Dated:  September  8. 1994. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 

follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 
Subpart  Y— [Amended] 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(34)  to  read  as" 
follows: 

§  52.1220    Identification  of  plan. 

*         •         *         •         » 

(c)  *   *   • 

(34)  On  November  9. 1992.  the  State 
of  Minnesota  submitted  the  Oxygenated 
Gasoline  Program.  This  submittal 
satisfies  the  requirements  of  section 
211(m)  of  the  Clean  Air  Act.  as 
amended. 

(i)  Incorporation  by  reference. 

(A)  Minnesota  Laws  Chapter  2509. 
sections  1  through  31.  except  for 
sections  29  (b)  and  (c).  enacted  by  the 
Legislature  and  signed  into  Law  on 
April  29.  1992. 

(ii)  Additional  material. 

(A)  Letter  dated  August  12.  1994.  from 
the  Minnesota  Pollution  Control  Agency 
(MPCA).  to  the  United  States 
Environmental  Protection  Agency  that 
withdraws  the  MPCA  Board  resolution 
dated  October  27.  1992,  and  any 
reference  to  it.  from  the  oxygenated 
gasoline  State  Implementation  Plan 
revision  request  of  1992. 
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40  CFR  Part  52 

[MA-24-1-6557;  A-1-FRL -5074-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts — Amendment  to 
Massachusetts'  SIP  (for  Ozone  and  for 
Carbon  Monoxide)  for  Transit  Systems 
Improvements  and  High  Occupancy 
Vehicle  Facilities  in  the  Metropolitan 
Boston  Air  Pollution  Control  District) 

AGENCY;  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
and  requires  the  Commonwealth  of 
Massachusetts'  Executive  Office  of 
Transportation  and  Construction  to 
construct  and  operate  specified  transit 
facilities  and  high  occupancy  vehicle 
(HOV)  lanes  established  therein. 
Implementation  of  the  defined 
transportation  projects  will  help  reduce 
the  use  of  automobiles,  provide  for 
additional  transit  facilities  in  the 
Metropolitan  Boston  Region,  and 
improve  traffic  operations  on  the 
region's  roadways,  resulting  in 
improved  air  quality.  This  action  should 
have  a  beneficial  effect  on  air  quality 
because  it  is  intended  to  reduce  vehicle 
miles  traveled  (VMT)  in  the  Boston 
Metropolitan  Area.  The  emissions  to  be 
reduced  include  hydrocarbons  (ground- 
level  ozone  precursors)  and  carbon 
monoxide  (CO). 

This  action  is  being  taken  under 
sections  110  (a)  and  (1)  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  rule  will  become 
effective  on  November  3,  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 

Table  1 


public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Air.  Pesticides  and  Toxics  Management 
Division.  U.S.  Envirorunental  Protection 
Agency.  Region  I.  One  Congress  Street. 
10th  floor.  Boston.  MA;  Air  and 
Radiation  Docket  and  Information 
Center.  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  (LE-131). 
Washington.  DC  20460;  and  Division  of 
Air  Quality  Control,  Department  of 
Environmental  Protection.  One  Winter 
Street,  7th  Floor,  Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  O.  Cooke,  (617)  565-3227. 
SUPPLEMENTARY  INFORMATION:  On 
January-  19.  1994  (59  FR  2795).  EPA 
published  a  notice  of  proposed 
rulemaking  (\TR)  for  the 
Commonwealth  of  Massachusetts.  The 
NPR  proposed  approval  of  a  revision  to 
Massachusetts'  SIP  for  Transit  Systems 
Improvements  and  HOV  Facilities  in  the 
Metropolitan  Boston  Air  Pollution 
Control  District.  The  formal  SIP  revision 
was  submitted  by  Massachusetts  on 
December  9.  1991. 

This  new  regulation  commits  the 
Massachusetts  Executive  Office  of 
Transportation  and  Construction  (MA 
EOTC)  to  pursue  implementation, 
monitoring,  and  enforcement  of  transit 
system  improvements  and  HOV 
facilities  listed  in  Table  1,  that  were 
identified  as  transportation  and  air 
quality  mitigation  measures  in  a  1990 
Final  Supplemental  Environmental 
Impact  Statement  for  the  CA/THT 
project.  EPA  determined  five  of  the 
proposed  transportation  control 
measures  (TCMs)  were  necessary  to  help 
achieve  an  air  quality  benefit  from  the 
CA/THT.  The  Massachusetts  regulation 
amends  310  CMR  7.00  by  adding  two 
new  sections;  310  CMR  7.36 — "Transit 
System  Improvements."  and  310  CMR 
7.37 — "High  Occupancy  Vehicle 
Lanes." 


Project  type  and 
assigned  completion  date 

HOV  Project  12/31/91  

HOV  Project  12/31/91  

Transit  Project  12/31/92 

Transit  Project  12/31/92 

Transit  Project  12/31/92 

HOV  Project  05/31/92  

Transit  Project  12/31/94 

Transit  Project  12/31/94 

Transit  Project  12/31/94 

Transit  Project  12/31/96 

Transit  Project  12/31/96 


Project  desaiption 


HOV  Lane:  1-93  Southbound  HOV  Lane.  North  Of  The  Southbound  Bank  Of  The  Charles  River.  Shall  Be 
Extended  Toward  Route  128  To  The  Northernmost  Point  Appropriate.  No  Addition  Of  New  Lanes. 

HOV  Lane:  The  Final  Design  Of  The  Charles  River  Crossing  On  The  Southbound  Side  Of  1-93  Extending 
Down  To  The  Exit  Ramp  To  Nashua  Street  Shall  Include  A  HOV  Lane  On  The  Southbound  Side  Of  I- 
93.  HOV  Lane  Shall  Be  Avaitatjie  With  Opening  Of  CA/THT  Project. 

Lynn  Central  Square  Station  &  Parking  Garage. 

North  Station  High  Platform  &  High  Tracks. 

Lynn  Transit  Station  Bus  Terminal. 

HOV  Lane:  Northtx)und  &  Southbound  on  1-93  Beginning  At  The  Intersection  Of  1-93  With  1-90  &  Extend- 
ing To  A  Point  Immediately  North  On  The  Intersection  Of  1-93  &  Route  3.  (If  The  Threshold  Standards 
Are  Violated  For  Three  Consecutive  Months.  Earlier  Implementation  If  EOTC  Determines. 

South  Station  Bus  Terminal. 

South  Station  Track  Number  1 2. 

Ipswich  Commuter  Rail  Line  Extension  To  Newburyporl. 

Old  Colony  Commuter  Rail  Line  Extension. 

Framingham  Commuter  Rail  Link  Extension  To  Worcester. 
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Table  1— Continued 


Projed  type  and 
•s<ign«d  cornptobon  date 

Project  description 

Transit  Pfoiect  12/31/96 

Par1<  &  Ride  &  Commutef  Rail  ParVing  Spaces  Outside  Of  The  Boston  Core  [10,0001- 

Green  Line  Artxxway  Restoration. 

Blue  Line  Ptatlorm  Lengthening  &  Modemizaton. 

Parv  &  Ride  &  Commuief  RaH  Station  Parking  Spaces  Outside  Ot  The  Boston  Core  In  Addrtion  To  Those 

Compteted  by  Dec.  31.  1 996  110,000). 
South  Boston  Piers  Electric  Bus  Service 
Green  Line  Extension  To  Ball  Square/Tufts  University. 
Blue  Line  Connectron  From  BovwJoin  Station  To  The  Red  Une  At  Charles  Station. 

Transrt  Project  12/31/97  .„ 

Transit  Prefect  12/31/98 

Transit  Project  12/31/99 

Transit  Project  12/31/01  „ 

Transit  Project  12/31/11  

Transit  Project  12/31/11  

Other  specific  requirements  of  the 
Commonwealth's  State  Implementation 
Plan  (SIP)  Amendment  for  Ozone  and 
for  Carbon  Monoxide,  for  Transit 
System  Improvements  and  High 
Oiccupancy  Vehicle  Facilities,  and  the 
rationale  for  EPA's  proposed  action,  are 
explained  in  the  NPR  and  will  not  be 
restated  here. 

Three  public  comments  were  received 
on  the  NPR.  On  February  16,  1994,  a 
private  citizen  from  Michigan  submitted 
comments  regarding  Massachusetts'  car 
and  truck  vehicle  registrations,  and  the 
effect  on  the  Massachusetts  Inspection 
and  Maintenance  (I/M)  program.  EPA 
has  found  this  comment  not  germane  to 
approval  of  the  Transit  and  HOV 
Facilities  rules  as  a  SIP  Amendment.  On 
Ff^bruary  18.  1994.  The  Conservation 
Law  Foundation  (CLF)  submitted 
comments  generally  supporting 
approval  of  the  Transit  System 
Improvement  and  HOV  rules  into  the 
SIP.  Finally,  on  February  18,  1994.  the 
Massachusetts  Department  of 
Environmental  Protection  (MA  DEP) 
submitted  comments  requesting  that 
EPA  consider  delaying  final  action  on 
the  HOV/Transit  SIP  rules. 

The  region  has  responded  fully  to  CLF 
and  MA  DEP  comments  in  a 
memorandum  attached  to  the  Technical 
Support  Document  (TSD)  available  in 
the  docket  for  this  action.  A  brief 
summary  of  these  comments  and  EPA"s 
responses  appears  below. 

The  Conservation  Law  Foundation 
generally  supported  approval  of  the 
Transit  System  Improvement  and  HOV 
rules  into  the  SIP,  but  also  requested 
clariricaliun  of  several  aspects  of  EPA's 
proposed  approval.  In  support  of  the 
transit  system  improvement  rule.  CLF 
noted  that  several  of  the  transit 
measures  provided  for  in  the  rule  are 
mitigation  measures  responding  to  the 
potential  air  quality  impacts  of  the 
Central  Artery /Third  Harbor  Tunnel. 
EPA  agrees  that  completion  of  these 
measures,  including  the  "Old  Colony" 
rail  Une,  are  important  transportation 
control  measures  that  should  help 
reduce  VMT  growth  on  the  Central 


Artery.  What  follows  is  EPA's  response 
to  CLF's  particular  concerns. 

1.  SpeciHc  Requirements  of  These  Rules 
Will  Be  Enforceable  in  a  Citizens  Suit 

CLF  is  concerned  that  by 
characterizing  these  rules  as 
"directionally  sound,"  EPA  is 
suggesting  that  they  are  not  enforceable 
by  citizens.  EPA  Intended  no  such 
conclusion.  The  proposal  expressed 
EPA's  concern  that  the  substitution 
provisions  in  these  rules  allow  MA  DEP 
to  authorize  different  projects  to 
substitute  for  those  enumerated  in  the 
rules.'  EPA  believes  that  there  is  no 
reliable  way  to  predict  the  reductions 
Massachusetts  might  achieve  with  these 
rules  since  their  requirements  might 
change  in  ways  that  are  difficult  to 
quantify  in  advance.  Therefore,  EPA  is 
not  prepared  to  give  Massac  husetts 
emissions  reduction  credit  in  the  SIP  for 
projects  until  they  are  substantially 
complete  and  a  SIP  revision  requesting 
credit  is  submitted. 

Withholding  SIP  credit  for  these 
projects,  however,  does  not  mean  the 
requirements  of  these  rules  are  not 
enforceable  by  MA  DEP.  EPA.  or 
citizens  under  the  Clean  Air  Act.  Each 
rule  contains  the  kind  of  specific 
objective  requirements  and  compliance 
schedules  that  courts  have  required  in  a 
SIP  as  a  basis  for  a  citizen  suit  to  enforce 
transportation  control  measures  (TCMs). 
See  e.g.  Wilder  v.  Thomas.  854  F.2d  605. 
615-616  (2d.  Cir.  1988).  As  CLF  points 
out  for  example,  the  transit  rule 
identifies  specific  mass  transit 
improvements  to  be  implemented  by 
certain  dates  and  the  HOV  rule 
establishes  a  series  of  specific  steps  to 
establish  and  operate  HOV  lanes 


'  The  Transit  SyUcm  ImproveriMinl  Rule  i«1ion 
7.36(4)U|  providet  Ihat  other  "iransil  improvement 
projects"  may  substitute  for  projects  listed  in 
•ectloo  7  3e<2)  Whereaa  the  HOV  rule  allows  an 
"alternative  projetf  to  substitute  in  section 
7.37(S)(a|.  In  theorv.  MA  DEP  could  go  so  hr  ««  to 
substitute  a  non-transit  project  for  an  HOV  lane 
under  the  HOV  rule,  although  it  may  be  difficult  to 
make  the  damoostralion  that  a  non-trdnsit  project 
achieves  the  equivalent  mix  of(X).  NMtK.  and 
NOa  emissions  reductioru  as  a  transit  pro)ec1  as 
required  under  section  7  3fi(8)|<i|1 


depending  on  traffic  conditions.  310 
CMR  7.36(2)  and  7.37(2)-{7).2  EPA's 
concerns  relate  to  the  planning 
implications  of  a  rule  with  specific 
requirements  that  can  be  revised 
without  case-by-case  EPA  approval. 
This  concern  does  not  affect  citizens* 
ability  to  enforce  those  s|>ecific 
requirements  as  they  may  appear  in 
these  SIP  rules  at  the  time  of  the 
enforcement  action. 

2.  When  Is  a  Project  "Substantially 
Complete'7 

In  response  to  the  uncertainty  about 
which  projects  will  actually  be 
implemented  under  this  rule,  EPA 
proposed  to  grant  emissions  reductions 
credits  in  the  SIP  for  projects  once  they 
are  substantially  complete.  EPA  invited 
comment  on  how  to  define  the 
substantial  completion  of  a  transit 
project,  especially  in  the  case  of  projects 
that  do  not  require  significant 
construction.  CLF  commented  that 
projects  should  be  credited  under  the 
SIP  either  (1)  When  funds  have  been 
irrevocably  committed  to  them  and  all 
government  approvals  are  obtained,  or 
(2)  when  operation  begins,  whichever  is 
earlier.  CLF  went  on  to  say  that  any 
aciual  emissions  reductions  should  not 
begin  to  accrue  until  operation  has 
commenced.  CLF  believes  this  standard 
should  apply  to  both  construction  and 
non-construclion  projects, 

EPA  appreciates  CLF"s  efforts  to 
devise  an  approach  that  would  grant  the 
Commonwealth  SIP  credit  for  funded 
projects  as  soon  as  possible.  EPA  is 
concerned,  however,  that  given  the 
length  of  the  construction  schedules 
involved  with  some  transit  projects  and 
the  vagaries  of  the  transportation 
funding  process,  it  will  be  difficult  to 
determine  what  constitutes  an 
irrevocable  commitment  of  funds.  EPA 
believes  that  it  will  be  easier  to 
determine  objectively  when  a 
construction  project  is  substantially 


complete.  As  for  non-construction 
projects.  EPA  believes  the  second 
element  of  CLF's  test  is  an  appropriate 
clarification  of  the  "ready  to 
implement"  concept  EPA  proposed. 
Massachusetts  can  apply  for  SIP  credit 
for  non-construction  projects  when 
operation  begins.^ 

3.  Are  Complebon  Deadlines 
Expeditious? 

Finally,  CLF  asserts  that 
Massachusetts  must  submit  SIP 
revisions  committing  the 
Commonwealth  to  firm  completion 
deadlines  for  these  projects  to  obtain 
SIP  cre<)it  as  soon  as  possible.  CLF  reads 
Delancy  v.  EPA,  898  F.2d  687  (9th  Cir. 
1990)  as  creating  a  presumption  that 
omitting  any  TCMs  listed  in  section 
108(0  of  the  Act  delays  attainment  in 
violation  of  the  requirement  that  all 
nonattainment  areas  attain  as 
expeditiously  as  practicable. 

EPA  believes  that  these  rules  contain 
deadlines  for  action  on  transit  projects 
and  HOV  lanes.  It  is  true  that  the  Transit 
System  Improvement  rule  310  CMR 
7.36(3)  provides  for  delays  in  the 
deadlines  listed  in  section  7.36(2)  for  up 
to  three  years,  but  it  is  also  clear  that  at 
the  end  of  those  three  years,  either  the 
project  must  be  completed  or  there  must 
be  a  proposed  substitute.  While  it  might 
be  more  desirable  to  have  a  fixed 
completion  deadline  without  the 
"escape  valve"  for  project  delays  in 
section  7.36(3).  EPA  cannot  conclude 
that  the  possible  three  year  delay 
authorized  by  this  section  causes  these 
rules  to  violate  any  obligation  to 
implement  TCMs  as  expeditiously  as 
practicable.  Massachusetts  has 
assembled  an  impressive  roster  of 
transportation  measures,  many  of  which 
must  be  implemented  by  the  attainment 
year  of  1999,  even  allowing  for  the 
possible  three  year  delay.* 

The  Massachusetts  DEP's  comment 
advised  EPA  that  the  Commonwealth  of 
Massachusetts  may  be  developing 
changes  to  the  transit  improvement  and 


'  tPA  cite*  these  provikioiu  as  examples  of 
spe<  ific  enforceable  requirements  in  these  rules,  not 
an  exclusive  or  exhaustive  list  of  enfortxable 
requirements 


^  Note  that  the  limitations  EPA  is  putting  on  the 
SIP  credit  for  these  rules  is  not  based  on  any  view 
that  TCMs  are  not  fully  creditfible  in  a  SIP 
denwnstratioD  pursuant  to  a  binding  SIP  ru!e. 
Rather,  it  is  the  substitution  process  in  these  rules 
that  causes  EPA  to  require  substantial  completion 
of  projects  before  giving  SIP  credit.  If  these  rules 
had  no  substitution  process,  thereby  committing  to 
specific  TCMs  by  speciHc  dates,  EPA  could 
calculate  SIP  credit  for  these  measures  now. 

*  For  example,  section  7.36(2){c)l.  requires  the 
Old  Colony  Commuter  Rail  Line  Extension,  one  of 
the  most  signiTicant  transportation  measures  in 
7.36,  to  be  "complete  and  open  to  full  public  use" 
by  December  31,  1996.  Even  the  worst  case  scenario 
of  d  full  three  year  delay  would  have  the  Old 
Colony  in  full  use  only  46  days  after  the  attaicmect 
deadline  for  the  Commonwealth,  November  15, 


HOV  rules  that  could  be  submitted  to 
EPA  in  calendar  1994.  DEP  suggested 
that  it  might  be  prudent  for  EPA  to 
delay  final  action  on  these  rules  until 
EPA  receives  MA  DEP's  re\isions.  MA 
DEP  did  not,  however,  ask  to  withdraw 
the  rules  from  EPA's  consideration  as  a 
SIP  revision.  While  EPA  appreciates 
DEP's  desire  to  avoid  iterative  SIP 
actions  on  these  rules,  EPA  has  an 
obligation  to  process  SIP  revisions 
consistent  with  section  110(k)  of  the  Act 
to  the  extent  practicable,  including  the 
requirement  to  act  on  the  SIP 
submission  within  a  year  of  deeming  it 
complete.  Furthermore,  MA  DEP  has  not 
clearly  withdrawn  this  SIP  action.  At 
most  their  comment  appears  to  be  a 
suggestion  to  EPA  about  how  to  avoid 
repetitive  rulemakings.  EPA  cannot 
suspend  its  statutory  obligation  to  act  on 
SIP  submittals  without  a  clear 
expression  from  a  state  that  it  is 
withdrawing  the  package.  Suspending 
final  action  on  these  rules  in 
anticipation  of  rule  changes  that  EPA 
has  not  yet  seen  in  draft  would  only 
aggravate  any  delays  in  processing  these 
rules  as  a  SIP  revision  to  accommodate 
what  is  now  a  speculative  rule  change. 

Final  Action 

EPA  is  approving  the  Transit  Systems 
Improvements  and  High  Occupancy 
Vehicle  Facilities  in  the  MetroptJitan 
Boston  Air  Pollution  Control  District  as 
a  revision  to  the  Massachusetts  SIP. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. ' 
§§  603  and  604.  Alternatively.  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
pubUshed  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  The  U.S.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 


continue  the  temporary  waiver  until' 
such  time  as  it  rules  on  EPA's  request. 
This  request  continues  in  effect  under 
Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  3D,  1993. 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CA.'V  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  Lhat  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibihty  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  C.^.  A 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct   1976).  42  U.S.C. 
7410(a)(2). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutorv  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  5. 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  ol 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purpKwes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intergox-emmental  relations. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Note:  Incorporation  by  rtferenre  of  the 
State  Implementation  Plan  {or  the  State  oi 
Massachusetts  was  approved  by  the  Diret  lor 
of  the  Federal  Register  on  luly  1,  1982. 
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[)ated:  September  7.  1994. 
Patricia  Meaney. 

Acting  Deputy  Regional  Administrator. 
Begion  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 

PART  62— (AMENDEDJ 

1  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S  C.  7401-767 Iq 

Subpart  W  -Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(101)  to  read  as 
follows: 


152.1120    kientlflcattoii  of  plan. 

•        •        •        •        • 

(c)*   •   • 

(101)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Environmental  Protection  on  December 
9.1991. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  December  9,  1991  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 

(B)  Massachusetts  Regulation  310 
CMR  7.36,  entitled  "Transit  System 
Improvements",  Massachusetts 
Regulation  310  CMR  7.37,  entitled 
"High  Occupancy  Vehicle  Facilities", 


and  amendments  to  310  CMR  7.00, 
entitled  "Definitions."  effective  in  the 
Commonwealth  of  Massachusetts  on 
December  6.  1991. 

For  the  State  of  Massachusetts: 

§52.1167     [Af-iended] 

3.  In  §  52.1167,  Table  52.1167  is 
amended  by  adding  new  entries  to 
existing  state  citations  for  amendments 
to  310  CMR  7.00.  entitled  "Definitions": 
and  by  adding  new  state  citations  for 
Massachusetts  Regulation  310  CMR 
7.36.  entitled  "Transit  System 
Improvements"  and  Massachusetts 
Regulation  310  CMR  7.37,  entitled 
"High  Occupancy  Vehicle  Facilities"  to 
read  as  follows: 


Table  52.1167.— EPA-Approved  Rules  and  Regulations 


State  ci- 
tation 


Titte/subject 


Date  sub- 
mitted by 
State 


Date  approved  t)y  EPA 


Federal  Register  cita- 
tion 


52. 1 1 20(c)      Comments/unappfoved  sections 


310 
CMR 
700. 


Definitions 


12/9/91     October  4.  1994 


(Insert  FR  citation  from 
published  date] 


101  Definitions  of  baseline  roadway 
cofxJitions,  high  occuparKy 
vehicle,  high  occupancy  vehi- 
cle lane,  peak  hour,  perform- 
ance standard,  and  roadway 
threshold  standard. 


310 

Transit  system 
improvements 
regulatHXis. 

12/9/91     October  4,  1994  

(Insert  FR  citation  from 

101 

Transit     system     improvement 

CMR 
736 

published  date). 

regulation  for  Boston  nnetro- 
politan  area 

• 

310 

• 

High  occupancy 
vehicle  lanes 
regulation. 

• 

12/9/91     October  4   1994  

•                                 • 
(Insert  FR  citation  from 

101 

•                                 • 
High   occupancy   vehicle  lanes 

CMR 
737 

J 

published  date]. 

regulation  for  Boston  metro- 
politan area. 

• 

• 

* 

•                                                                      • 

•                                                                     • 
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40  CFR  Pan  52 

(CA  13-ft-6670:  FRL-6073-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision, 
Sacramento  Metropolitan  Air  Quality 
Management  District,  South  Coast  Air 
Quality  Management  District,  Ventura 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Final  rule. 

summary:  EPA  is  finalizing  the  approval 
ut  revisions  to  the  California  State 
Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  December  17, 


1993  and  April  7.  1994.  The  revisions 
concern  rules  from  the  following  local 
agencies:  The  Sacramento  Metropolitan 
Air  Quality  Management  District 
(SMAQMD).  the  South  Coast  Air 
Quality  Management  District 
(SCAQMD).  and  the  Ventura  County  Air 
Pollution  Control  District  (VCAPCD). 
This  approval  action  will  incorporate 
these  niles  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
volatile  organic  compounds  (VOCs)  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revised  rules 
control  VOC  emissions  from  municipal 
landfills,  graphic  arts  operations, 
bart)ecue  charcoal  ignition,  and 
municipal  sewage  treatment  plants 
Thus.  EPA  is  finalizing  the  approval  of 
these  revisions  into  the  California  SIP 
under  provisions  of  the  C\A  regarding 


EPA  action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  November  3.  1994. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  IX  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (A-5-3).  Air  and 

Toxics  Division,  U.S.  Environmental 

Protection  Agency.  Region  IX.  75 

Hawthorne  Street.  San  Francisco,  CA 

94105 
Environmental  Protection  Agency,  Air 

Docket  6102.  401  "M"  Street.  SVV., 

Washington.  DC  20460 
California  Air  Resources  Board. 

Stationary  Source  Division,  Rule 


Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  92123-1095 
South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765-4182 
Sacramento  Metropolitan  Air  Quality 
Management  District,  8411  Jackson 
Road,  Sacramento  CA  95826 
Ventura  County  Air  Pollution  Control 
District,  702  County  Square  Drive, 
Ventura,  CA  93003 

FOR  FURTHER  INFORMATION  CONTACT:  Erik 
H.  Beck,  Rulemaking  Section,  Air  and 
Toxics  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  Telephone:  (415)  744- 
1190.  Internet  E-mail: 
beck.erik@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  17, 1993  in  58  FR 
65959,  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SMAQMD  Rule  450  "Graphic  Arts 
Operations",  and  VCAPCD  Rule  74.19 
"Graphic  Arts".  On  April  7, 1994  in  59 
FR  16580,  EPA  proposed  to  approve  the 
following  rules  into  the  California  SIP: 
SCAQMD  Rule  1174  "Control  of 
Volatile  Organic  Compound  Emissions 
from  the  Ignition  of  Barbecue  Charcoal", 
SCAQMD  Rule  1179  "Publicly  Owned 
Treatment  Works  Operations",  and 
VCAPCD  Rule  74.17  "Solid  Waste 
Disposal  Sites".  SMAQMD  adopted 
Rule  450  on  February  23,  1993. 
SCAQMD  adopted  Rule  1174  on 
October  5,  1990,  and  Rule  1179  was 
adopted  on  March  6, 1992.  VCAPCD 
adopted  Rule  74.17  on  September  17, 
1991,  and  Rule  74.19  was  adopted  on 
August  11, 1992.  These  niles  were 
submitted  to  EPA  by  the  California  Air 
Resources  Board  on  the  following  dates: 
May  13,  1991  (SCAQMD  Rule  1174); 
January  28,  1992  (VCAPCD  74.17); 
September  14,  1992  (SCAQMD  Rule 
1179);  November  12,  1992  (VCAl^D 
Rule  74.19  "Graphic  Arts");  April  6, 
19n3(SMAQMD  Rule  450). 

These  rules  were  submitied  in 
response  to  EPA's  1988  SIP-Call  and  the 
CAA  section  182(a)(2)(A)  requirement 
that  nonattainment  areas  fix  their 
reasonably  available  control  technology 
(RACT)  rules  for  ozone  in  accordance 
with  EPA  guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act. 
A  detailed  discussion  of  the  background 
for  each  of  the  above  rules  and 
nonattainment  areas  is  provided  in  the 
Notices  of  Proposed  Rulemaking 
(NPRM)  cited  above. 

EPA  has  evaluated  all  of  the  above 
rules  for  consistency  with  the 
requirements  of  the  CAA  and  EPA 


regulations  and  EPA  interpretation  of 
these  requirements  as  expressed  in  the 
various  EPA  policy  guidance  documents 
referenced  in  the  NPRMs  cited  above. 
EPA  has  found  that  the  rules  meet  the 
applicable  EPA  requirements.  A 
detailed  discussion  of  the  rule 
provisions  and  evaluations  has  been 
provided  in  58  FR  65959  and  59  FR 
16580  and  in  technical  support 
documents  (TSDs)  available  at  EPA's 
Region  IX  office.  These  TSDs  are  dated: 
November  16,  1993  (SMAQMD  Rule  450 
and  VCAPCD  Rule  74.19)  and  February 
7. 1994  (SCAQMD  Rule  1174  and  1179, 
and  VCAPCD  Rule  74.17). 

Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  both  58  FR  65959  and  in  59 
FR  16580.  EPA  received  no  comments 
on  these  NPRMs. 

EPA  Action 

EPA  is  finalizing  this  action  to 
approve  the  above  rules  for  inclusion 
into  the  California  SIP.  EPA  is 
approving  the  submittal  under  section 
110{k)(3)  as  meeting  the  requirements  of 
section  110(a)  and  Part  D  of  the  CA^\. 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
SIP.  The  intended  effect  of  approving 
these  rules  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 


Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
California  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1982. 


Dated:  September  6.  1994. 
John  Wise, 
Deputy  Regional  Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)  (184)(i)(B)(4), 
(187)(il(B).  (189){i)(A){5).  (190).  and 
(192)(i)(A)(J)  to  read  as  follows: 

§  52.220    Identification  of  plan. 

•        •        •        •        • 

(c)*  *   * 
(184) *    •   • 


(i) 


*    •    • 


(B)*   *   * 

(4)  New  Rule  1174,  adopted  on 
Octobers,  1990. 

•  «        «        •        • 

(187)  *    •   • 

(i)*   •   • 

(B)  Ventura  County  Air  Pollution 
Control  District. 

(7)  New  Rule  74.17,  adopted  on 
September  17,  1991. 

•  •        »        •        * 

(189) •    *    • 
(i)*   •   * 
(A)  •   •    * 

(5)  New  Rule  1179.  adopted  March  6, 
1992. 

•  •         <t         «         • 

(190)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  November  12,  1992,  by  the 
GoviT.'ior's  designee. 

(i)  Incorporation  by  reference. 

(A)  Ventura  County  Air  Pollution 
Control  District. 

(;)  Revised  Rule  74.19,  adopted 
August  11,1992. 

•  •        »        •        • 

(192)  •   *   • 

(i)*   •  * 

(A)*  *   • 

(3)  Revised  Rule  450,  adopted 
February  23, 1993. 

•  •        •        *        * 

IFR  Doc.  94-24418  Filed  10-3-94;  8:45  am) 
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40CFRParl52 
[LA-2-1-«200;  FRL-5075-8] 

Approval  and  Promulgation  of  Air 
Qiiality  Implennentation  Plans; 
Louisiana;  Alternative  Emission 
Control  Plan  for  Dow  Chemical,  U.S.A., 
Louisiana  Division,  Plaquemine,  LA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOM:  Final  rule. 

SUiyiMARY:  The  EPA  is  announcing  final 
approval  of  the  alternative  emission 
reduction  (bubble)  plan  for  the  Dow 
Chemical  Plaquemine  facility  as  a 
revision  to  the  Louisiana  State 
Implementation  Plan  (SIP).  The  bubble 
plan  uses  the  emissions  reduction  credit 
(ERC)  from  a  process  modification  at  the 
Glycol  II  expander  unit  in  lieu  of 
controlling  emissions  from  four  volatile 
organic  compounds  (VOC)  storage  tanks. 
The  bubble  plan  was  reviewed  for 
consistency  with  the  final  Emissions 
Trading  Policy  Statement  (ETPS) 
published  by  the  EPA  in  the  Federal 
Register  on  December  4.  1986  The  ERC 
is  determined  to  be  valid  for  emissions 
trading. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  3,  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  locations  listed 
below.  The  interested  persons  wanting 
to  examine  these  documents  should 

ERC  from  reduction  of  vent  emissions 
(-455.1  TRY) 


make  an  appointment  with  the 
appropriate  office  at  least  two  working 
days  in  advance. 

U.S.  Environmental  Protection  Agency, 
Region  6.  Air  Programs  Branch  (6T- 
A).  1445  Ross  Avenue.  Dallas,  TX 
75202. 

Air  and  Radiation  Docket  and 
Information  Center.  U.S. 
Environmental  Protection  Agency. 
401  M  Street.  SW..  Washington.  DC 
20460. 

Louisiana  Department  of  Environmental 
Quality.  Air  Quality  Division.  7290 
Bluebonnet,  Baton  Rouge,  LA  70810. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Deese  or  Russell  Parr  of  the  EPA  Region 
6  Air  Programs  Branch  at  (214)  665- 
7253  and  at  the  EP.A  Region  6  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  19. 1983.  the  Governor  of 
Louisiana  submitted  a  request  to  revise 
the  Louisiana  SIP  to  include  an 
alternative  emission  reduction  plan  for 
the  Dow  Chemical  facility  located  in 
Plaquemine.  Iberville  Parish.  The  State 
submittal  contains  verification  that 
adequate  public  notice  was  given  and  a 
public  hearing  was  held  for  the  bubble 
plan.  The  EPA  proposed  to  approve  the 
bubble  plan  in  a  rulemaking  document 
published  on  June  21.  1991  (56  FR 
28509).  Brief  background  information 
about  the  bubble  plan  is  provided  in 
this  final  rulemaking  notice;  see  the 
proposed  rulemaking  notice  for  a  more 

Emissions  from  four  VOC  storage  tanks 
(♦41.88  TPY) 


REMAINING  ERC  ' 
1-407.5  TPY) 


comprehensive  discussion  of  relevant 
issues  and  details. 

In  June  1977.  a  process  modification 
instituted  at  the  Glycol  11  expander  unit 
reduced  actual  emissions  of  VOC  from 
a  waste  gas  vent  by  455.1  tons  per  year 
(TPY).  from  595.7  to  140.6  TPY.  The 
modification  involved  adding  an 
additional  reactor  to  the  process  that 
reduced  the  amount  of  VOC  entering 
and  being  emitted  from  the  incinerator. 
The  bubble  plan  uses  the  emissions 
reduction  from  the  waste  gas  vent  to 
offset  uncontrolled  emissions  from  four 
VOC  storage  tanks.  Louisiana 
Administrative  Code  requires  emissions 
from  the  four  VOC  storage  tanks  be 
controlled.  Allowable  emissions  from 
the  four  tanks  are  0.45  TPY.  and  total 
actual  emissions  from  the  tanks  are 
42.33  TPY.  The  actual  emissions  from 
one  of  the  methanol  tanks  (8X)  is  0.69 
TPY  greater  than  what  was  presented  in 
the  proposal  (1.35  TPY  as  proposed 
versus  2.04  TPY  as  approved),  due  to  an 
increased  turnover  rate  reported  by  the 
Dow  Chemical  Company  after 
publication  of  the  proposed  rulemaking 
notice.  Of  the  455.1  TPY  ERC  generated 
from  the  waste  gas  vent,  41.88  TPY  is 
utiUzed  to  offset  the  noncompliance 
emissions  from  the  four  storage  tanks 
and  5.7  TPY  is  utilized  for  improvement 
in  air  quality,  leaving  407.5  TPY  of  ERC 
remaining,  the  5.7  TPY  improvement  in 
air  quality  is  a  State  requirement 
imposed  on  Dow  Chemical.  The  entire 
trade  as  approved  is  summarized  in  the 
following  table. 

Net  air  quality  t>enefit 
(>5.7  TPY) 


Emissions  (tons/year) 

Actual 

/ 

Allowable 

Source 

Before  t)ut>- 
t}le 

After  bubt>le 

Change 

Before  but)- 
We 

After  bubble 

Change 

ID 

Storage  tanks  

5.72 
2.04 

28.00 
6.57 

595.7 
0.0 

5.72 
2.04 

28.00 
6.57 

140.6 
0.0 

0.0 
0.0 
0.0 
0.0 
-455.1 
0.0 

0.16 
0.03 
0.14 
012 
595.7 
0.0 

5.72 
2.04 

28.00 
6.57 

140.6 
5.7 

5.56 

2.01 

27.86 

6.45 

-456.1 

5.7 

6L 

Waste  gas  vent  •. ...„ 

Air  quality  benefit 

8X 
8S 
8T 
2L 

Total 

638.03 

182  93 

-455.1 

596.15 

188.63 

-  407.5 ' 

'  The  407.5  tons  per  year  of  remaining  ERC  has  been  voided  for  future  use  by  Dow  Chemical  as  credit.  This  has  been  reflected  in  the  State 
permit  number  1838T(M-2)  dated  October  16.  1991. 


The  figures  in  the  table  for  the  waste 
gas  vent  have  had  the  ethane  component 
removed  because  the  EPA  policy  does 


not  treat  ethane  as  a  VOC.  Currently, 
emissions  from  three  of  the  VOC  storage 
tanks  (6L,  8S  and  8T)  are  controlled. 


Discussion 

The  State  submittal  was  reviewed  for 
compliance  with  requirements  of 


section  110  of  the  Clean  Air  Act  (CAA), 
40  CFR  part  51.  and  proposed  and  final 
ETPS  published  by  the  EPA  on  April  7. 
1982  (47  FR  15076)  and  December  4. 
1986  (51  FR  43814).  respectively.  The 
EPA  Evaluation  Report  titled 
Alternative  Emission  Control  Plan  for 
Dow  Chemical.  U.S.A.,  has  been 
prepared  and  updated  to  correspond 
with  circumstances  presented  in  this 
final  rulemaking  notice. 

Before  the  EPA  would  grant  final 
approval  of  this  bubble,  the  State  of 
Louisiana  was  required  to  furnish  the 
EPA  with  the  following  assurances 
specified  in  the  proposed  rulemaking: 
(1)  That  the  State  will  document  that 
none  of  the  ERC  was  ever  utilized  in 
former  planning  to  develop  the  SIP  for 
the  area  so  the  entire  595.7  TPY  serves 
as  baseline;  (2)  that  the  State  will 
document  that  the  407.5  TPY  of 
remaining  ERC  designated  for  the  bank 
is  voided;  (3)  that  the  State  will  submit 
a  revised,  more  enforceable  permit — 
modeled  after  the  ones  finally  issued 
and  approved  for  Vulcan  Materials 
Company,  Geismar  Chemical,  and 
American  Cyanamid  Company  Fortier 
facility  bubbles  and,  ultimately, 
corresponding  with  the  emissions  table 
presented  above;  (4)  that  the  State  is 
addressing  the  post-87  SIP  call;  (5)  that 
the  State  will  submit  a  plan  to 
demonstrate  attainment  for  the  area;  and 
(6)  that  the  State  has  resources  to  fulfill 
the  requirements  of  numbers  (4)  and  (5). 
On  October  16, 1991,  the  permit  was 
revised  and  a  copy  forwarded  to  the 
EPA.  The  State  of  Louisiana  provided 
assurances  addressing  each  of  the  six 
required  elements  in  a  letter  to  the  EPA 
dated  September  17,  1991. 

Public  Comment  and  EPA  Response 

Besides  responses  from  the  State  of 
Louisiana,  the  EPA  received  one 
comment  on  the  proposed  June  21, 
1991,  rulemaking  in  response  to 
publication  of  the  proposed  approval. 
The  Ohio  EPA.  Division  of  Air  Pollution 
Control,  submitted  the  following 
comment.  The  comment  has  been 
paraphrased  to  reflect  what  the  EPA 
believes  is  an  accurate  summan,'  of  the 
commenters'  concerns. 

In  order  for  ERC  to  be  valid,  the  1977 
process  change  should  have  occurred 
after  the  SIP  baseline  year  in  effect  for 
ozone  at  the  time  of  the  submittal.  This 
would  ensure  the  emission  reduction  as 
surplus.  The  proposed  rulemaking  did 
not  identify  the  SIP  baseline  year  in 
effect  when  this  bubble  was  submitted 
to  the  EPA  on  October  19.  1983.  The 
EPA  may  want  to  require  the  affected 
storage  tanks  to  meet  the  RACT 
regulations  in  the  future  ozone  SIP 


without  the  benefit  of  the  1977  process 
change. 

EPA  Response:  The  final  ETPS  of 
December  4. 1986  (51  FR  43814J  sets  out 
current  policy  for  approving  bubbles. 
The  EPA  policy  differs  depending  on 
whether  the  bubble  is  in  a 
nonattainment  area  with  an  approved 
attainment  demonstration  (NAVVAD)  or 
a  nonattainment  area  lacking  an 
approved  attainment  demonstration 
(NALAD).  When  this  bubble  was 
submitted  to  the  EPA  on  October  19. 
1983.  Plaquemine  and  Iberville  Parishes 
were  considered  NAWAD.  With  the 
subsequent  SIP  call  on  May  26,  1988, 
tliese  two  parishes  were  considered  part 
of  the  Baton  Rouge  Metropolitan 
Statistical  Area  and.  therefore,  were 
converted  to  NALAD.  The  EPA  has 
determined  that  different  requirements 
should  apply  to  a  pending  bubble  in  a 
SIP  call  area,  such  as  this  one.  Namely, 
the  existing  bubble  can  continue  to  use 
the  baseline  that  was  consistent  vdth  the 
assumptions  in  the  original  attainment 
demonstration.  For  this  bubble,  the  EPA 
Interprets  the  baseline  as  the  emission 
level  estabhshed  by  the  imderlying 
Reasonably  Available  Control 
Technology  (RACT)  regulation.  RACT, 
in  this  case,  is  determined  by  the 
regulation  approved  by  the  State  of 
Louisiana  in  1980  which  requires 
incineration  (a  control  device).  This 
control  device  was  already  installed 
when  the  process  improvement 
resulting  in  the  additional  reduction  of 
VOC  was  made  in  1977.  The  additional 
reductions  result  from  the  process 
improvement  before  the  incinerator, 
thereby  reducing  the  amoimt  of  VOC 
going  to  the  control  device. 

To  be  valid  for  trading  purposes,  an 
emission  reduction  must  be  surplus, 
enforceable,  permanent,  and 
quantifiable.  First,  Dow  has  shown  that 
a  significant  VOC  reduction  was 
achieved,  beyond  what  was  required  bv 
RACT,  by  the  process  modification. 
Second,  the  emission  reductions  were 
made  enforceable  when  the  State  issued 
to  Dow  a  modified  permit  [Permit 
Number  1838T(M-2)]  on  October  16, 
1991.  that  delineated  the  terms  of  the 
emission  trade.  Third,  the  emission 
reductions  are  permanent  since  the 
process  change  is  permanent.  Finally, 
the  ERC's  are  quantifiable  in  that  the 
VOC  emissions  can  be  calculated  and 
the  reduction  in  waste  gases  produced 
by  the  process  can  be  measured. 
Therefore,  the  emission  reduction 
credits  associated  with  this  bubble  a.ro 
valid. 

With  regard  to  requiring  the  affected 
storage  tanks  to  meet  the  RACT 
regulation  in  future  ozone  SIP's,  much 
of  this  has  already  been  accomplished. 


Waste  gas  vents  (emission  point  2L) 
have  been  rerouted  for  recovery  by  the 
ethylene  recovery  unit  under  State 
Permit  Number  2032.  The  tanks  used  for 
hexane  storage  (emission  points  8S  and 
8T)  have  been  replaced  by  pressurized 
tanks  under  State  Permit  Number  2033 
One  of  the  methanol  tank  vents 
(emission  point  6L)  wili  be  rerouted  for 
recovery  under  State  Permit  Number 
2037.  Only  one  methanol  tank  vent 
(emission  point  8X)  remains 
uncontrolled  as  originally  proposed 
Emissions  from  this  vent  have  been 
revised  from  1.37  tons  per  year  to  2.04 
tons  per  year  based  on  an  increased 
turnover  rate. 

Final  Action 

The  EPA  is  taking  final  action  to 
approve  the  alternative  emission 
reduction  (bubble)  plan  for  the  Dow 
Chemical  Plaquemine  facility  as 
submitted  by  the  Governor  of  Louisiana 
in  a  letter  dated  October  19, 1983,  and 
amended  with  a  permit  number 
1838T(M-2)  dated  October  16.  1991, 
and  State  assurances  provided  in  a  letter 
from  the  Louisiana  Department  of 
Environmental  Quality  dated  September 
17.  1991. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulator^'  Flexibility  Act, 
5  use.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  mav 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D,  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  info  the  economic 
reasonableness  of  State  action.  The  C.^.•\ 
forbids  the  EPA  to  base  its  actions 
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concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  5.  1994.  Failing  a 
petition  for  reconsideration  of  this  final 
rule  by  the  Administrator  would  not 
affect  the  Hnality  of  this  rule  for 
pur{)oses  of  judicial  review  nor  would  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
would  not  postpone  the  effectiveness  of 
this  rule.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Sub)ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Ozone.  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Note:  Incorporation  hy  referenc«  of  the 
State  Implementation  Plan  for  the  .Stnte  of 
L.ouisiana  wa.s  approwd  by  the  Director  of 
the  Federal  Register  on  |uly  1. 1982. 

Dnted:  September  7. 1994. 
|.0.  Winkle. 
Rfgional  Administrator  {6A). 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  I'  S  C   7401-7671q. 

Subpart  T— Louisiana 

2.  Section  52.970  is  amended  by 
adding  paragraph  (c)(62)  to  read  as 
follows: 

$  52.970    Identiricatton  of  plan. 

•  •  ft  »  « 

(()•   •   • 

(62)  Alternative  emi.ssion  reduction 
(bubble)  plan  for  the  Dow  Chemical 
facility  located  in  Plaqiiemine,  Iberville 
Parish,  as  adopted  by  the  Louisiana 
Environmental  Control  Commission  on 
July  28.  1983.  submitted  by  the 
Governor  on  October  19.  1983.  and 
amended  by  the  Louisiana  Department 
of  Environmental  Quality  with  pemiit 
number  1838T(M-2)  issued  on  October 
16. 1991. 

(ii)  Incorporation  by  reference. 


(A)  Permit  number  1838T(M-2)  as 
issued  by  the  Louisiana  Department  of 
Environmental  Quality  on  October  16. 
1991. 

(ii)  Additional  material. 

(A)  Letter  dated  September  17.  1991. 
from  the  Administrator  of  the  Office  of 
Air  Quality  at  the  Louisiana  Department 
of  Environmental  Quality  to  the  Chief  of 
the  Planning  Section  at  the  Air 
Programs  Branch  of  the  U.S. 
Environmental  Protection  Agency — 
Region  6.  furnishing  State  assurances. 
•         •         *         •        * 

|FR  Doc.  94-24419  Filed  10-3-94:  8:45  am] 
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40  CFR  Part  52 

[TX-41 -01 -6273a;  FRL-5075~8J 

Approval  and  Promulgation  of  Air 
Quality  Impl-jsnentation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  Ozone 
Monitoring 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  a  revision  to 
Texas'  SIP  for  orone.  This  action  is 
based  upon  a  revision  request  which 
was  submitted  by  the  State  to  satisfy  the 
requirements  of  ihe  Clean  Air  Act  (Act), 
as  amended  November  15.  1990,  and  the 
Photochemical  Assessment  Monitoring 
Stations  (PAMS)  regulations.  The  PAMS 
regulation  requires  the  State  to  provide 
for  the  establishment  and  maintenance 
of  an  enhanced  ambient  air  quality 
monitoring  network  in  the  form  of 
PAMS  by  November  12.  1993. 
DATES:  This  final  rule  is  effective 
December  5.  1994  unless  adverse 
comments  are  received  by  November  3. 
1994.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register  (FR). 
ADDRESSES:  Written  comments  should 
be  addrcs.scd  to  Mr.  Thomas  H.  Diggs, 
Chief.  Planning  Section,  at  the  EPA 
Regional  Office  listed  below.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
following  locations.  The  interested 
persons  who  want  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  6,  Air  Programs  Branch 
(6T-A).  1445  Ross  Avenue,  suite  700. 
Dallas.  TX  75202-2733. 

The  Air  and  Radiation  Docket  and 
Information  Center.  U.S.  Environmental 


Protection  Agency.  401  M  Street.  SW.. 
Washington,  IX:  20460. 

Texas  Natural  Resource  Conservation 
Commission  (TNRCC).  Air  Quality 
Planning  Annex.  12118  North  lH-35. 
Park  35  Technology  Center.  Building  A, 
Austin.  TX  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Cupp,  Planning  Stxrtion  (6T- 
AP).  Air  Programs  Branch.  USEPA 
Region  6. 1445  Ross  Avenue.  Dallas. 
Texas  75202-2733,  telephone  (214) 
665-8015. 
SUPPt-EMENTARV  INFORIktATlON: 

L  Summary  of  State  Submittal 

On  November  15,  1993.  the  TNRCC 
submitted  to  the  EI'A  a  SIP  revision, 
incorporating  PAMS  into  the  ambient 
air  quality  monitoring  network  of  State 
or  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
StaUons  (NAMS).  The  State  will 
establish  and  maintain  PAMS  as  part  of 
its  overall  ambient  air  quality 
monitoring  network. 

Section  182(r)(l)  of  the  Act  and  the 
General  Preamble  (57  FR  13515)  require 
that  the  EPA  promulgate  rules  for 
enhanced  monitoring  of  ozone,  oxides 
of  nitrogen  (NOX),  and  volatile  oi^anic 
compounds  (VOC)  no  later  than  18 
months  after  the  date  of  the  enactment 
of  the  Act.  In  addition,  the  Act  requires 
that,  following  the  promulgation  of  the 
rules  relating  to  enhanced  ambient 
monitoring,  the  State  must  commence 
actions  to  adopt  and  implement  a 
program  based  on  these  rules,  to 
improve  monitoring  for  ambient 
concentrations  of  ozone,  NOX,  and  VOC 
and  to  improve  monitoring  of  emissions 
of  NOX  and  VOC. 

The  final  PAMS  rule  was  promulgated 
by  the  EPA  on  February'  12,  1993  (58  FR 
8452).  Section  58.40(a)  of  the  revised 
rule  requires  the  State  to  submit  a 
PAMS  network  description,  including  a 
sthedule  for  implementation,  to  the 
Administrator  within  six  months  after 
promulgation  or  by  August  12,  1993. 
Further.  §  58.20(f)  requires  the  State  to 
provide  for  the  establishment  and 
maintenance  of  a  PAMS  network  within 
nine  months  after  promulgation  of  the 
final  rule"  or  by  November  12.  1993. 

On  August  23,  1994,  the  TNRCC 
submitted  a  PAMS  network  description 
for  the  State  of  Texas,  including  a 
schedule  for  implementation.  This 
submittal  is  currently  being  reviewed  by 
the  EPA  and  is  intended  to  satisfy  the 
requirements  of  40  CFR  58.40(a).  Since 
network  descriptions  may  change 
annually,  they  are  not  part  of  the  SIP  as 
recommended  by  the  Guideline  for  the 
Implementation  of  the  Ambient  Air 
Monitoring  Regulations  40  CFR  part  58. 


However,  the  network  description  is 
negotiated  and  approved  during  an 
annual  review  as  required  by  40  CFR 
58.25  and  58.36.  respectively,  and  the 
revision  to  be  codified  at  40  CFR  58.46. 

The  TNRCC  approved  the  proposed 
revision  to  the  Texas  ozone  SIP  on 
November  10. 1993.  On  November  15. 
1993.  the  TNRCC  submitted  the  SIP 
revision  to  the  EPA.  This  submittal  was 
included  with  the  State's  15%  Rate  of 
Progress  SIP;  however,  in  this  action, 
the  EPA  is  only  acting  on  and  approving 
the  PAMS  section  of  the  SIP,  and  this 
section  will  be  referred  to  as  the  PAMS 
SIP  revision.  The  EPA  will  address  the 
remainder  of  the  15%  Plan  in  later  FR 
documents. 

The  EPA  sent  the  Governor  of  Texas 
a  letter  on  January  14, 1994,  finding  the 
submittal  administratively  complete. 

Texas  PAMS  SIP  revision  is  intended 
to  meet  the  requirements  of  section 
182(c)(1)  of  the  Act  and  affect 
compliance  with  the  PAMS  regulations, 
to  be  codified  at  40  CFR  part  58,  as 
promulgated  on  February  12,  1993. 

The  TNRCC  held  public  hearings  on 
the  PAMS  SIP  revision  on  August  23- 
26,  1993,  and  no  comments  were 
received  either  during  the  public 
hearings  or  public  comment  period  with 
the  exception  of  the  comment  by  the 
EPA  as  referenced  below  relating  to  the 
need  for  public  access  to  a  description 
of  the  monitoring  network  and  the 
implemCTitation  schedule. 

II.  Analysis  of  State  Submin^l 

The  Texas  PAMS  SIP  revision  wiH 
provide  Texas  with  the  authority  io 
estabhsh  and  operate  the  PAMS  sites, 
secure  State  funds  for  PAMS  and 
provide  the  EPA  with  the  authority  to 
enforce  the  implementation  of  PAMS, 
since  their  implemenfation  is  required 
by  the  Act. 

The  criteria  used  to  review  the 
proposed  SIP  revision  are  derived  from 
the  PAMS  regulations,  to  be  codified  at 
40  CFR  part  58,  the  Guideline  for  the 
Implementation  of  the  Ambient  Air 
Monitoring  Regulations  40  CFR  part  58 
(EPA-450/4-78-038,  Office  of  Air 
Qualify  Planning  and  Standards, 
November  1979).  the  September  2,  1993, 
memorandum  from  G.  T.  Helms  entitled 
Final  Boilerplate  Language  for  the 
PAMS  SIP  Submittal  (Helms  boilerplate 
memorandum),  the  Act  and  the  General 
Preamble. 

The  September  2. 1993,  Helms 
boilerplate  memorandum  stipulates  that 
the  PAMS  SIP,  at  a  minimum,  must: 
enable  the  monitoring  of  criteria 
pollutants,  such  as  ozone  and  Nitrogen 
Dioxide  and  noiHcriteria  pollutants, 
such  as  NOX.  Nitnr  Oxidt^  speriated 
VOC-.  including  caibonyls,  as  well  as 


meteorological  parameters:  provide  a 
copy  of  the  approved  (or  proposed) 
PAMS  network  description,  including 
the  phase-in  schedule,  for  public 
inspection  during  the  public  notice  and/ 
or  comment  period  provided  for  in  the 
SIP  revision  or,  alternatively,  provide 
information  to  the  public  upon  request 
concerning  the  State's  plans  for 
implementing  the  rules;  make  reference 
to  the  fact  that  PAMS  will  become  a  part 
of  the  State  or  local  air  monitoring 
stations  (SLAMS)  network;  and  provide 
a  statement  that  SLAMS  will  employ 
Federal  reference  (FRM)  or  equivalent 
methods  while  most  PAMS  sampHng 
will  be  conducted  using  methods 
approved  by  the  EPA  which  are  not 
FRM  or  equivalent. 

The  Texas  PAMS  SIP  revision 
provides  that  the  State  will  implement 
PAMS  as  required  in  40  CFR  part  58.  as 
amended  February  12, 1993.  The  State 
will  amend  its  SLAMS  and  its  National 
Air  Monitoring  Stations  (NAMS) 
monitoring  systems  to  include  the 
PAMS  requirements.  It  will  develop  its 
PAMS  network  design  and  establish 
monitoring  sites  pursuant  to  40  CFR 
part  58  in  accordance  with  an  approved 
network  description  and  as  negotiated 
with  the  EPA  through  the  105  grant 
process  on  an  annual  basis.  The  State 
has  begun  implementing  its  PAMS 
network  as  required  in  40  CFR  part  58. 

The  Texas  PAMS  SIP  revision  also 
includes  a  provision  to  meet  quality 
assurance  requirements  as  contained  in 
40  CFR  part  58,  appendix  A.  The  State 
also  assures  that  die  State's  PAMS 
monitors  will  meet  monitoring 
methodology  requirements  contained  in 
40  CFR  part  58.  appendix  C.  Lastly,  the 
State  assures  that  the  Texas  PAMS 
network  will  be  phased  in  over  a  period 
of  five  years  as  required  in  §  58.44.  The 
State's  PAMS  SIP  submittal  and  the 
EPA's  technical  support  document  are 
available  for  viewing  at  the  EPA  Region 
6  Office  and  the  TNRCC  Austin  Office 
as  outlined  under  the  "Addresses" 
section  of  this  FR  document. 

The  State  revised  its  PAMS  SIP  to 
include  Region  6's  comment  on  the  draft 
SIP  that  the  description  of  the 
monitoring  network  and 
implementation  schedule  should  be 
made  available  to  the  public  The  final 
PAMS  SIP  for  which  the  pubhc  hearing 
was  held  included  a  statement  that  the 
network  description  and 
implementation  schedule  will  be  on  file 
for  pubhc  inspection. 

III.  Rulemaking  Action 

In  this  action,  the  EPA  is  approving 
the  revisiwj  to  the  Texas  ozone  SIP  for 
PAMS.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 


the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  the 
FR  publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
comments  be  received.  Thus,  the  action 
will  be  effective  December  5, 1994 
unless,  by  November  3. 1994,  adverse  or 
critical  comments  are  received. 

If  such  comments  are  received,  this 
action  will  be  wrtbdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  which  will 
withdraw  the  final  action.  All  public 
comments  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
comments  are  received,  the  public  is 
advised  that  this  action  will  be  effective 
on  December  5, 1994. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  Clean  Air  Act  Amendments.  The 
EPA  has  determined  that  this  action 
conforms  with  those  requirements. 
Nothing  in  this  action  should  be 
construed  as  permitting,  allowing,  or 
establishing  a  precedent  for  any  Kiture 
request  for  revision  to  any  SIP.  The  EPA 
shall  consider  each  requwt  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  enviromnental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  use.  600e«  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D.  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  r^ulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
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concerning  SIPs  on  such  grounds 
{Union  Electric  Co.  v.  US.  EP.A..  427 
US  246.  256-66  (S.  Ct.  1976);  42  US  C. 
7410(a)(2)). 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  Tiled  in  the  U.S.  Court  of 
Appeals  for  the  appropriate  circuit  by 
Oecember  5.  1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  FR  on  January  19.  1989 
(54  FR  2214-2225).  as  revised  by  an 
October  4,  1993.  memorandum  from 
Michael  H.  Shapiro.  Acting  Assistant 
Administrator  for  OfBce  of  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this  action 
from  review  under  Executive  Order 
12866 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Nitrogen 
dioxide.  Ozone.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the  SIP 
for  the  State  of  Texas  was  approved  by  the 
Director  of  the  FR  on  July  1. 1982 

Dated;  September  13. 1994 
lane  N.  Saginaw, 
Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows 
PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  US  C.  7401-76nq 

2.  Section  52  2270  is  amended  by 
adding  paragraph  (c)(90)  to  read  as 
follows: 

f  52.2270    Identification  of  plan. 

•  •  •  •  • 

(c)  •    •    • 

(90)  A  revision  to  the  Texas  SIP 
regarding  ozone  monitoring.  The  State 
of  Texas  will  modify  its  SLAMS  and  its 
NAMS  monitoring  systems  to  include  a 
PAMS  network  design  and  establish 
monitoring  sites.  The  State's  SIP 
revision  satisfies  40  CFR  58.20(f)  PAMS 
requirements. 

(i)  Incorporation  by  reference 


(A)  TNRCC  Order  Number  93-24  as 
adopted  by  the  TNRCC  November  10. 
1993. 

(B)  SIP  narrative  plan  entitled 
"Revisions  to  the  State  Implementation 
Plan  (SIP)  for  the  Control  of  Ozone  Air 
Pollution"  adopted  by  the  TTslRCC  on 
November  10.  1993.  addressing:  1993 
Rate-of-Progress  SIP  for  Dallas/Fort 
Worth.  El  Paso.  Beaumont/Port  Arthur 
and  Houston/Galveston  Ozone 
Nonattainment  Areas.  Section  VI: 
Control  Strategy.  B.  Ozone  Control 
Strategy.  7.  SIP' Revisions  for  1993  Rate- 
of-Progress  (new),  a.  Ozone  Control 
Plan.  1)  General,  f)  Photochemical 
Assessment  Monitoring  Stations,  page 
87.  second  paragraph,  first  sentence; 
third  paragraph;  fourth  paragraph:  and. 
the  fifth  paragraph  which  ends  on  page 
88:  page  88.  first  complete  paragraph, 
including  numbers  (1).  (2)  and  (3). 

(ii)  Additional  material. 

(A)  The  Texas  SIP  revision  narrative 
regarding  PAMS. 

(B)  TNRCC  certification  letter  dated 
November  10,  1993.  and  signed  by 
Gloria  A.  Vasquez.  Chief  Clerk,  TNRCC. 
(FR  Doc  94-24423  Filed  10-3-94;  8:45  ami 
aiLLiNO  cooc  Mao  M  F 


40  CFR  Part  52 
[NH-8-1-6599:  A-1-FRL-507S-4] 

Approvai  and  Promulgation  of  Title  V, 
Section  507,  Small  Business  Stationary 
Source  Technical  and  Environmental 
Compliance  Assistance  Program  for 
New  Hampshire 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  conditionally 
approving  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
New  Hampshire  for  the  purpose  of 
establishing  a  small  business  stationary 
source  technical  and  environmental 
compliance  assistance  program 
(PROGRAM).  The  SIP  revision  was 
submitted  by  the  State  to  satisfy  the 
Federal  mandate  to  ensure  that  small 
businesses  have  access  to  the  technical 
assistance  and  regulatory  information 
necessary  to  comply  with  the  Clean  Air 
Act  (CAA).  The  rational  for  this 
conditional  approval  is  set  forth  in  this 
final  rulemaking  action;  additional 
information  is  available  at  the  address 
indicated  below. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  November  3,  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 


business  hours,  by  appointment  at  the 
Air.  Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I,  One  Congress  Street, 
10th  floor.  Boston.  MA;  Air  and 
Radiation  Docket  and  Information 
Center.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  (LE-131). 
Washington.  EX:  20460;  and  the  Air 
Resources  Division.  Department  of 
Environmental  Services.  64  North  Main 
Street.  Caller  Box  2033.  Concord,  NH 
03302-2033.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Emanuel  Souza.  Jr  ,  (617)  565-3248. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Implementation  of  the  provisions  of 
the  CAA,  as  amended  in  1990,  will 
require  regulation  of  many  small 
businesses  so  that  areas  may  attain  and 
maintain  the  National  ambient  air 
quality  standards  (NAAQS)  and  reduce 
the  emission  of  air  toxics.  Small 
businesses  frequently  lack  the  technical 
expertise  and  financial  resources 
necessary  to  evaluate  such  regulations 
and  to  determine  the  appropriate 
mechanisms  for  compliance.  In 
anticipation  of  the  impact  of  these 
requirements  on  small  businesses,  the 
CAA  requires  that  States  adopt  a 
PROGRAM,  and  submit  this  PROGRAM 
as  a  revision  to  the  federally  approved 
SIP.  In  addition,  the  CAA  directs  the 
EPA  to  oversee  these  PROGRAMS  and 
report  to  Congress  on  their 
implementation.  The  requirements  for 
establishing  a  PROGRAM  are  set  out  in 
section  507  of  title  V  of  the  CAA.  In 
Februar>'  1992,  EPA  issued  Guidelines 
for  the  Implementation  of  Section  507  of 
the  1 990  Clean  Air  Act  Amendments,  in 
order  to  delineate  the  Federal  and  State 
roles  in  meeting  the  new  statutory 
provisions  and  as  a  tool  to  provide 
further  guidance  to  the  States  on 
submitting  acceptable  SIP  revisions. On 
June  14.  1994  (59  FR  30564),  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of  New 
Hampshire.  The  NPR  proposed 
conditional  approval  of  the  State's 
PROGRAM.  The  formal  SIP  revision  was 
submitted  by  New  Hampshire  on 
January  12,  1993  and  May  19,  1994.  A 
more  detailed  account  of  EPA  s  action 
can  be  found  in  the  proposed  rule. 

In  order  to  gain  full  approval,  the 
State  submittal  must  provide  for  each  of 
the  following  PROGRAM  elements:  (1) 
The  establishment  of  a  small  business 
assistance  program  (SBAP)  to  provide 
technical  and  compliance  assistance  to 
small  businesses;  (2)  the  establishment 
of  a  State  small  business  ombudsman  to 
represent  the  interests  of  small 


businesses  in  the  regulatory  process; 
and  (3)  the  creation  of  a  Compliance 
Advisory  Panel  (CAP)  to  determine  and 
report  Oil  the  overall  effectivehess  of  the 
SBAP. 

IF   Summary  of  Submittal 

Li  A  reviewed  New  Hampshire's 
PROGRAM  and  is  conditionally 
approving  it  pursuant  to  section 
110(k)(4)  of  the  CAA.  This  approval  is 
on  the  condition  that  New  Hampshire 
meet  its  commitment  to  submit 
documentation  to  EPA  by  November  15, 
1994  of  adequate  legal  authority  to 
establish  and  implement  the  PROGR.\\f 
and  also  submits  the  documentation 
designating  a  state  agency  to  house  the 
small  business  ombudsman. 
Additionally,  the  PROGRAM  must  be 
fully  operational  by  November  15,  1994. 

Other  specific  requirements  of  this 
SIP  revision  and  the  rationale  for  EPA's 
action  are  explained  in  the  NPR  and" 
will  not  be  restated  here.  No  public 
comments  were  received  on  the  NPR. 

Final  Action 

EPA  is  conditionally  approving  the 
SIP  revision  submitted  by  the  State  of 
New  Hamp.shire  on  January  12. 1993 
and  May  19,  1994  as  a  revision  to  the 
New  Hampshire  SIP.  The  State  must 
submit  to  EPA  by  November  15, 1994 
documentation  of  a  designated  state 
agency  to  house  the  small  business 
ombudsman  and  adequate  legal 
authority  which  allows  a  compliance 
advisory  panel  and  a  small  business 
ombudsman  to  be  established  and 
implemented,  incorporating  all  the 
elements  listed  in  section  507(e)  of  the 
CAA;  the  PROGRAM  must  also  be  fully 
operational  by  that  date.  If  the  State  fails 
to  do  so,  this  approval  will  become  a 
disapproval  on  that  date.  EPA  will 
notify  the  State  by  letter  that  this  action 
has  occurred.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  approved  New  Hampshire  SIP.  EPA 
subsequently  will  publish  a  document 
in  the  Federal  Register  notifying  the 
public  that  the  conditional  approval 
automatically  converted  to  a 
disapproval.  If  the  State  meets  its 
commitment,  within  the  applicable  time 
frame,  the  conditionally  approved 
submission  will  remain  a  part  of  the  SIP 
until  EPA  takes  final  action  approving 
or  disapproving  the  new  legislative 
authority.  If  EPA  disapproves  the  new 
submittal,  the  conditionally  approved 
small  business  program  will  also  be 
disapproved  at  that  time.  If  EPA 
approves  the  submittal,  the  small 
business  program  wiU  be  fully  approved 
in  its  entirety  and  replace  the 
conditionally  approved  program  in  the 
SIP. 


If  the  conditional  approval  is 
converted  to  a  disapproval,  such  action 
will  trigger  EPA's  authority  to  impose 
sanctions  under  section  llO(m)  of  the 
CAA  at  the  time  EPA  issues  the  final 
disapproval  or  on  the  date  the  State  fails 
to  meet  its  commitment.  In  the  latter 
case.  EPA  will  notify  the  State  by  letter 
that  the  conditional  approval  has  been 
converted  to  a  disapproval  and  that 
EPA's  sanctions  authority  has  been 
triggered.  In  addition,  the  final 
disapproval  triggers  the  Federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  Pursuant  to 
section  507(b)(3),  EPA  will  provide  for 
implementation  of  the  program 
provisions  required  under  section 
507(a)(4)  in  any  State  that  fails  to  submit 
such  a  program  under  that  subsection. 
Therefore.  EPA  would  have  to  provide 
for  a  compliance  assistance  program 
which  assists  small  business  stationary 
sources  in  determining  applicable 
requirements  and  in  receiving  permits 
under  the  CAA. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreo^'er,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
fle.xibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
L^njon  Electric  Co.  v.  L^.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C, 
7410  (a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  conunitment,  it  will 
not  affect  any  existing  slate 
requirements  appUcable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  state  requirements 
nor  does  it  substitute  a  new  Federal 
requirement. 

Under  the  Regulatory  Flexibihty  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 


final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  this  action 
under  Executive  Order  12866.  . 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  anv  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  re\iew  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  5, 
1994.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judici.il 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
3'07(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Small  business  assistance  program. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Stale  of 
New  Hampshire  was  approved  by  the 
Director  of  the  Federal  Register  on  July  1, 
1982. 

Dated:  August  26,  1994. 
|ohn  P.  DeVillars, 
Regional  Administrator.  Region  I. 

Part  52  of  chapter  1.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U  S.C.  7401-7671q 

Subpart  EE — New  Hampshire 

2.  Section  52.1519  is  added  to  subpart 
EE  to  read  as  follows 

§  S2. 1 51 9    Iden  ttf Icatlon  of  pl«n— 
Conditional  approval. 

(a)  The  followinf?  plan  revisions  were 
submitted  on  the  dates  s{>eciried. 

(1)  On  lanuary  12.  1993.  the  New 
Hampshire  Department  of 
Environmental  Services  submitted  a 
small  business  stationary  source 
technical  and  environmental 
compliance  assistance  program 
(PRCX;RAM).  On  May  19.  1994.  New 
Hampshire  submitted  a  letter  deleting 
portions  of  the  lanuary  12,  1993 
submittal.  In  these  submissions,  the 
State  commits  to  designate  a  state 
agency  to  house  the  small  business 
ombudsman  and  to  submit  adequate 
legal  authority  to  establish  and 
implement  a  compliance  advisory  panel 
and  a  small  business  ombudsman. 
Additionally,  the  State  commits  to  have 
a  fully  operational  PROGRAM  by 
November  15.  1994 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  New  Hampshire 
Department  of  Environmental  Services 
dated  January  12.  1993  submittmg  a 
revision  to  the  New  Hampshire  State 
Implementation  Plan. 

(B)  State  Implementation  Plan 
Revision  for  a  Small  Business  Technical 
and  Environmental  compliance 
Assistance  Program  dated  January  12. 
1993 

(C)  Letter  from  the  New  Hampshire 
Department  of  Environmental  Services 
dated  May  19.  1994  revising  the  January 
12.  1993  submittal 

(ii)  Additional  materials. 

(A)  Non-regulatory  portions  of  the 
State  submittal.  * 

(FR  [Xm    44-24422  Filed  10-3-94;  8:45  ami 
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40  CFR  Part  62 

[1KIE-14-1-6«4«a;  A-1FRL-6080-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Plan  (or  Controlling  Total  Reduced 
Sulfur  Emissions  From  Existing  Kraft 
Pulp  Mills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine.  Maine 
revised  its  "111(d)  plan"  for  the  control 
of  total  reduced  sulfur  (TRS)  emissions 
from  existing  krafl  pulp  mills.  The 
revised  plan  was  submitted  by  the 
Maine  Department  of  Environmental 
Protection  (DEP)  on  April  27.  1994.  The 
revised  plan  consists  of  a  revised 
regulation  entitled  "Chapter  124:  Total 
Reduced  Sulfur  Control  From  Kraft  Pulp 
Mills."  The  revised  plan  satisfies  EPAs 
requirements  for  adoption  and  submittal 
of  a  plan  to  control  TRS  emissions  from 
designated  facilities  in  accordance  with 
section  111(d)  of  the  Clean  Air  Act 
(CAA) 

DATES:  This  final  rule  is  effective  ' 
December  5.  1994  unless,  by  November 
3.  1994.  adverse  or  critical  comments 
are  received.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director.  Air, 
Pesticides  and>Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air.  Pesticides  and  Toxics 
Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  I,  One  Congress  Street,  10th 
floor.  Boston.  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  S\V  .  (LE-131),  Washington, 
DC  20460;  and  the  Bureau  of  Air  Quality 
Control,  Department  of  Environmental 
Protection.  71  Hospital  Street.  Augusta, 
ME  04333 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  L  Dilaj  at  (617)  565-3249. 
SUPP1.EMENTARY  INFORMATION:  On 
September  19.  1990  (55  FR  38545),  EPA 
app{pved  Maine's  111(d)  plan  for 
controlling  total  reduced  sulfur  (TRS) 
emissions  from  existing  kraf^  pulp  mills 
in  accordance  with  section  111(d)  of  the 
Clean  Air  Act.  Maine's  111(d)  plan 
consists  of  a  regulation  entitled 
"Chapter  124:  Total  Reduced  Sulfur 
Control  from  Kraft  Pulp  Mills."  The 
State  of  Maine,  in  adopting  a  plan 
pursuant  to  section  111(d)  of  the  CAA 
to  control  TRS  emissions  from  existing 
kraft  pulp  mills,  chose  to  adopt 
requirements  for  existing  brown  stock 
washer  systems  which  are  not  required 
to  be  controlled  under  EPA  guidance. 
Under  section  1 16  of  the  CAA,  the  State 
of  Maine  is  legally  entitled  to  adopt 
more  stringent  emission  standards  for 
stationary  sources  than  required  or 


recommended  by  EPA.  The  State  of 
Maine  in  its  response  to  public 
comments  on  the  proposed  regulation 
specified  that  they  felt  that  the  control 
of  TRS  emissions  from  brown  stock 
washers  was  important  because  of  the 
magnitude  of  potential  emissions  from 
uncontrolled  washers  and  the  height  at 
which  they  are  emitted  (i.e..  they  are 
more  likely  to  have  negative  impacts  on 
local  residential  areas  because  they  are 
emitted  at  lower  levels  and  are  subject 
to  less  dispersion).  Kraft  pulp  mills 
were  required  to  meet  most  of  the 
requirements  of  the  regulation  by 
January  1991,  but  were  given  until 
January  1,  1994  to  meet  the 
requirements  for  brown  stock  washers. 

On  April  27,  1994,  the  State  of  Maine 
submitted  a  formal  revision  of  Chapter 
124  as  an  amendment  to  the  111(d) 
plan.  The  purpose  of  the  revision  is  to 
extend  the  deadline  (i.e.,  January  1. 
1994)  for  brown  stock  washer  systems  to 
January  1,  1997.  This  extension 
addresses  industry's  concern  that  it  be 
allowed  to  coordinate  its  efforts  to 
comply  with  the  SIP  with  its  efforts  to 
comply  with  EPA's  forthcoming 
Maximum  Achievable  Control 
Technology  (MACT)  standard  for  the 
pulp  and  paper  industry.  This  MACT 
standard  is  expected  to  be  promulgated 
by  September  1995.  Maine  believes  a 
three-year  compliance  extension  of  the 
brown  stock  washer  controls  should  be 
sufficient  to  allow  industry  to  consider 
any  impacts  of  the  Federal  MACT 
standard. 

Since  the  brown  stock  washer 
requirements  of  Maine's  TRS  regulation 
are  more  stringent  than  the  applicable 
EPA  requirements  in  the  EPA  guideline 
document  entitled  "Kraft  Pulping: 
Control  of  TRS  Emissions  from  Existing 
Mills"  (EPA^50/2-78-O03b),  the 
compliance  extension  for  the  brown 
stock  washers  is  acceptable 

EPA  is  publishing  tnis  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  publication.  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
December  5,  1994  unless,  by  November 
3.  1994,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not  I 


institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  December  5. 
1994 

Final  Action 

El'A  is  approving  the  revised  111(d) 
plan  controlling  TRS  emissions  from 
kraft  pulp  mills  submitted  by  Maine 
Department  of  Environmentt:! 
Protection.  The  revised  plan  which 
consists  of  the  revised  regulation 
entitled  "Chapter  124:  Total  Reduced 
Sulfur  From  Kraft  Pulp  Mills"  affects  six 
existing  kraft  pulp  mills  in  the  State  of 
Maine. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
submittal  of  a  111(d)  plan  by  any  State. 
Each  request  for  approval  of  a  111(d) 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  tlie  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 


revised  by  an  October  4,  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistajit  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  public  of  these 
tables.  On  January  6. 1989.  the  Office  of 
Management  jind  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  from 
the  requirement  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  The  US  EPA  has  submitted 
a  request  for  a  permanent  waiver  for 
Table  2  and  Table  3  SIP  revisions.  The 
OMB  has  agreed  to  continue  the  waiver 
until  such  time  as  it  rules  on  US  EP.^'s 
request.  This  request  continues  in  effect 
under  Executive  Order  12866  which 
superseded  Executive  Order  12291  on 
September  30,  1993. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  Decemoer  5. 
1994.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  (See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Paper  and  paper  products 
industry.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  17,  i99->. 
John  P.  DeVillars, 
Regional  Administrator.  Region  I. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  I,  part  62.  is 
amended  as  follows: 

PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  asfollows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  U — Maine 

2.  Section  62.4845  is  amended  by 
adding  paragraph  (b)(3)  to  read  as 
follows: 

§  62.4845    Identification  ot  plan. 


(b)*    *    * 

(3)  A  revision  to  the  plan  to  control 
TRS  from  existing  kraft  pulp  mills, 
which  extends  the  final  compliance  date 
for  brown  stock  washers  to  January  1. 
1997,  was  submitted  on  April  27,  1994. 

[FR  Doc.  94-24406  Filed  10-3-94:  8:45  am) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-17 

[FPMR  Temp.  Reg.  D-76,  Suppl.  3) 

Federal  Property  Management:  Public 
Buildings  and  Space;  Space  Utilization 
and  Assignment 

AGENCY:  Public  Buildings  Sen  ice. 
(^neral  Services  Administration  (GSA). 

SUMMARY:  This  supplement  e.xtends  the 
expiration  date  of  FPMR  Temporarv 
Regulation  D-76  to  August  26.  1995. 
Temporary  Regulation  D-76  provides 
procedures  governing  the  assignment 
and  utilization  of  space  in  Federal  or 
leased  facilities  under  the  custody  and 
control  of  the  General  Ser\  ices 
Administration. 
DATES:  Effective  Date:  October  4,  1994. 

Expiration  Date:  August  26. 1995. 
ADDRESSES:  Comments  should  be 
submitted  to  the  General  Services 
Administration.  (PQ),  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Ward,  Director,  Real  Estate; 
Office  of  Real  Propertv  Development,  at 
(202-501-4266). 

SUPPLEMENTARY  INFORMATtON:  The 
purpose  of  this  regulation  is  to  extend 
Temporary  Regulation  D-76  until  such 
time  as  the  Final  Rule  which  will 
supersede  it  is  approved  for  publication. 

GSA  has  determined  that  tnis  is  not 
a  major  rule  for  the  purposes  of 
Executive  Order  12291  of  February-  17, 
1981,  because  it  is  not  likely  to  result  in 
an  annual  effect  on  the  economy  of  Si 00 
million  or  more,  a  major  increase  in 
costs  to  consumers  or  others,  or 
significant  adverse  effects.  Therefore,  a 
Regulator}'  Impact  Analysis  has  not 
been  prepared.  GSA  has  based  all 
administrative  decisions  underlying  this 
rule  on  adequate  information 
concerning  the  need  for,  and 
consequences  of,  this  rule;  has 
determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs;  has  maximized  the  net 
benefits;  and  has  chosen  the  alternative 
approach  invoking  the  least  cost  to 
society. 

List  of  Subjects  in  41  CFR  Part  101-17 

Administrative  practices  and 
procedures.  Federal  buildings  and 
facilities.  Government  real  property 
management. 

Authoritv:  (Sec.  JOSIr)  B3  Slat.  390  40 

use.  486(c)). 

In  41  CFR  Chapter  101.  FPMR  Temp. 
Reg.  D-76,  Supplement  3  is  added  to  the 
appendix  at  the  end  of  Subchapter  D  to 
read  as  follows: 
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Fe<it'i.ii  r'iiijii'ii>  M <i  1 1 4 jjetneni 
Regulations.  Temporary  Regulation  D- 
76,  Supplement  3 

To:  Heads  of  Federal  Agencies 
Subject:  Assignment  and  Utilization  of 
Space 

1.  Purpose.  This  supplement  extends 
the  expiution  date  of  FPMR  Temporary 
RpRulntion  D-76. 

2  Effective  date  October  4.  1994. 

3.  Expiration  of  change  This 
supplement  expires  August  26. 1995. 

4.  Explanation  of  change.  The 
expiration  date  in  Temporary 
Regulation  D-76  is  revised  to  August  26, 
1995. 

Dated:  S«iptumb«r  2. 1994. 
lulia  M.  SlMch. 

Acting  Administrator  of  General  Servicve. 
|FR  Doc  94-24  30n  Filed  10-<}-04;  0:45  ua\ 

■M.LMOCOOC  Ml»-I3-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7092 

[10-940-4070-02;  IOt-15«51  01. 101-15798 
02] 

Partial  Revocation  of  Executive  Order 
Dated  July  2.  1910.  and  Geological 
Survey  Order  Dated  July  26,  1948; 
Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  one 
Exr<  utive  order  and  one  Geijiogical 
Survey  order  in.sufar  as  they  affect 
3,116.49  acres  uf  public  lands 
withdrawn  for  the  Bureau  uf  l.and 
Managcnii  '  veNo.  77 

and  I'ovvri  '.  390. 

The  lands  arc  no  longer  net^ded  for  this 
purpose.  The  Kinds  are  within  the 
Hagerman  Fossil  Beds  National 
Monument  which  is  manage*!  by  the 
National  Park.  Service,  and  the 
revocation  is  needed  to  give  the 
National  Park  Service  total  jurisdiction. 
The  lands  have  been  and  will  remain 
closed  to  surface  entry,  mining,  and 
mineral  leasing.  This  is  a  record- 
clearing  action  only. 
EFFECTIVE  DATE:  NovemlHT  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  I.ievsay,  BLM  Idaho  State 
Office.  3380  Anit-ricina  Terrace,  Boise. 
Idaho  a370ti-2.S(X).  208-384-3  U)6. 

By  virtue  of  the  authority  vested  in 
the  S«»cretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U  S  C. 
1714(1 988).  it  is  ordered  as  follows: 


1.  The  Executive  Order  dated  July  2, 
1910.  which  established  Powersite 
Reserve  No.  77.  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

B«iM  Meridian 

T  7  5..  R  13  E. 

Sec  ID.  lots  3  and  6.  and  SEV,SWV4; 

Sec.  15.  lot  4. 

Sec  21.  lots  2.  3.  and  8; 

Sec  28.  lots  2,  3,  6.  and  7.  aod 
NWV,NWV«; 

Sec  33.  lota  2.  3.  6.  and  7. 
T.  8S..R.  13  E, 

Sec  3.  lot  7; 

Sec.  4.  lots  7.  8.  and  9. 

The  area  described  contains  717.53  acres  In 
Twin  Falls  County. 

2.  The  Geological  Survey  Order  dated 
July  26.  1948.  which  established 
Powersite  ClassiHcation  No.  390.  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Boise  Meridian 

T.  7  5,  R  13  E., 
Sec  9,  E'/iSEV,  and  SWv.SEV,; 
Sec.  10.  N»^SWv,.  SWV«SWV«.  and 

NWV«SEV,; 

Sec.  17.  E</jNEV«.  SWV«NEV«.  NViSE'A, 

and  SEV4SEV«. 
Sec.  20.  EV,NEV«  andNE'ASE'A; 
Sec.  21,  WV,NWV4.  SEV.NWV«.  N«>«iSW«/., 

and  SWV«SWV4, 
Sw:.  29.  EV.NEV,.  SEv«SWV,.  and  SEV,; 
Sec.  32.  NEV«.  EV^NWV*.  NE'/«SWV(., 

NViSEV*.  and  SEViSE%: 
Sec  33.SWV«SW'/,. 
T.  8S..R  13  E.. 
Sec.  3.  SWV,; 

Sec.  4.  lots  2  and  3.  SViNWV*.  and  SW; 
Sec.  5.  lot  1  and  SEV«NEV.. 
The  area  di-scribed  contains  2.398.96  acres 
in  Twin  Falls  County. 

3.  The  lands  described  in  paragraphs 
I  and  2  will  remain  closed  to  surface 
entry,  mining,  and  mineral  leasing  due 
to  the  lands  being  located  within  the 
Hagerman  Fossil  Beds  National 
Monument. 

DalpH  .Siptcnibcr  26.  1994. 
Bob  Arroktrong, 

Assiitnnt  Secretary  of  the  Interior. 
|FR  Doc  94-24402  Filed  10-3-94;  8  45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Part  69 
[COD  92-053] 

Tonnage  Measurement  of  Vessels 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Technical  amendment. 

SUMMARY:  The  Coast  Guard  is  correcting 
an  address  error  that  appeared  in  its 


final  rule  piublished  on  December  17, 
1992  (57  FR  59937).  The  mle  updated 
the  list  of  organizations  authorized  to 
measure  vessels  and  made  technical 
changes  to  conform  the  regulations  to 
tonnage  measurement  laws. 

EFFECTIVE  DATE:  October  1.  1994, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kenneth  C  Hixson,  Vessel 
Documentation  and  Tonnage  Survey 
Branch  at  (202) 267-1492. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  rule,  as  published  in  the 
Federal  Register,  contained  an  address 
in  46  CFR  69.15  for  Det  Norske  Veritas 
(DNV/USA)  that  is  now  incorrect.  The 
authority  citation  also  contains  an 
erroneous  reference.  This  document 
amends  §  69.15  to  reflect  the  correct 
address,  and  revises  the  authority 
citation  to  reflect  the  correct  reference. 

Need  for  Correction 

As  published,  the  regulations  contain 
an  erroneous  address  which  could  cause 
applications  for  measurement  of  vessels 
to  be  misrouted  in  the  mail  or  lost;  and 
a  technical  error  in  the  authority 
citation. 

List  of  Subiects  in  46  CFR  Pari  69 

Measurement  standards.  Reporting 
and  recordkeeping  requirements. 
Vessels. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  corrects  46 
CFR  Part  69  by  making  the  following 
technical  amendments: 

PART  69— MEASUREMENT  OF 
VESSELS 

1.  The  authority  citation  for  part  69  is 
revised  to  read  as  follows: 

Authority:  46  U.S.C  14102;  14103:  49  CFR 
1  46.  Section  69.29  issued  under  44  U.S.C. 
3507;  49  CFR  145. 

$69.15    [Amended] 

2.  In  §69.15{a).  the  words  "80  Grand 
Avenue,  suite  201"  are  removed  and  the 
words  "70  Grand  Avenue"  are  added  in 
their  place. 

Dated:  September  29.  1994. 
EL.  Ziff, 

Acting  Chief.  Office  of  Marine  Safety,  Security 
and  Environmental  Protection. 
|FR  Doc  94-24521  Filed  10-3-94:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

(PR  Docket  93-253,  FCC  94-240] 

Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive 
Bidding 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  reconsiders  and  clarifies 
various  decisions  made  with  regard  to 
designated  entities  in  the  Third 
Memorandum  and  Order  in  this  docket. 
This  Order  on  Reconsideration  adopts 
installment  payments  for  businesses 
owned  by  minorities  and/or  women  so 
that  these  entities  have  a  greater 
opportunity  to  participate  successfully 
in  the  upcoming  auction  for  licenses  for 
regional  narrowband  personal 
communication  services  and  clarifies  its 
definition  of  businesses  owned  by 
minorities  and/or  women. 
EFrecnvE  date:  November  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Tenhula.  Office  of  General 
Counsel.  (202)  418-1720. 

SUPf>LEMENTARY  INFORMATION: 

Order  on  Reconsideration 

Adopted:  September  22,  1934. 
Released:  September  22. 1994. 

By  the  Commission:  Commissioner 
Barrett  not  participating. 

1.  In  this  Order,  we  reconsider  on  our 
own  motion  various  decisions  made 
with  regard  to  designated  entities  in  the 
Third  Memorrindum  Opinion  and  Order 
in  this  docket.'  In  addition,  we  take  this 
opportunity  to  clarify  other  rules 
adopteil  in  that  Order. 

I.  Installment  Payments  for  Women  and 
Minority-Owned  Businesses 

2.  In  the  Third  Memorandum  Opinion 
and  Order,  we  adopted  certain 
provisions  to  ensure  the  opportunity  for 
businesses  owned  by  women  and 
minorities  and  small  businesses  to 
participate  in  the  regional  narrowband 
PCS  auction  to  be  held  October  26. 
1994.  Specifically,  we  adopted  a  40 
percent  bidding  credit  for  women  and 
minority-owned  firms  and  installment 
payments  for  small  businesses.  Small 
businesses  are  defined  as  businesses 
with  less  than  $40  million  in  annual 


gross  revenues.  On  further  reflection,  we 
believe  that  to  ensure  that  designated 
entities  have  the  opportunity  to 
participate  in  narrowband  PCS, 
minority  and  women-owned  companies, 
as  opposed  to  just  small  businesses, 
should  be  allowed  to  pay  their  winning 
bids  in  installments. 

3.  As  we  noted  in  the  Third 
Memorandum  Opinion  and  Order,  the 
original  provisions  adopted  for 
designated  entities  in  the  narrowband 
PCS  service  were  based  on  assumed 
relatively  low  capital  entry  costs.  The 
experience  in  the  nationwide 
narrowband  PCS  auction  in  July  led  us 
to  adjust  the  designated  entity 
provisions  for  the  regional  auction  to 
take  into  account  the  much  higher  than 
expected  prices  paid  for  narrowband    . 
licenses.  Specifically,  we  raised  the 
bidding  credit  from  25  percent  to  40 
percent  for  women  and  minority-owned 
businesses  and  we  raised  the  financial 
thresholds  for  businesses  wishing  to 
qualify  as  small  businesses.  We  remain 
concerned,  however,  that,  given  these 
high  costs,  businesses  owned  by  women 
and  minorities  will  be  unable  to 
participate  successfully  in  the  upcoming 
regional  auction  without  installment 
payments. 

4.  In  the  Fifth  Report  and  Order  in 
this  proceeding,  we  documented  the 
serious  funding  problems  faced  by 
women  and  minorities.  Indeed,  we 
noted  that  Congress  had  recognized  that 
these  problems  were  even  more  severe 
for  minority  and  women-owned 
businesses  than  for  small  businesses.* 
We  also  referred  to  a  number  of  studies 
that  supported  the  congressional 
findings  regarding  the  difficulties 
minorities  and  women  have  accessing 
capita!.-^ 

5.  In  its  petitioafor  reconsideration  in 
this  proceeding,  Cook  Inlet  Region.  Inc. 
asked  us  to  reconsider  the  scope  of  the 
installment  payment  option  for 
designated  entities.  It  contended  that 
failure  to  extend  the  availability  of 
installment  payments  to  all  women  and 
minority-owned  companies,  instead  of 
just  small  businesses,  will  exclude  a 
substantial  number  of  designated 
entities  from  meaningful  participation 
in  spectrum-based  services.  Cook  Inlet 
argued  that  this  result  is  contran,^  to  the 
intent  of  Congress.*  In  response  to  this. 


'  Sp»  Third  Mrmorandum  Opinion  and  Order  and 
Further  Notice  of  Profjosed  Hulemakjng  in  PP 
Docket  No.  93-253,  KCC  94-219  (released  August 
17,  1994).  59  FR  44058  (August  26.  19<«|  ("Thud 
Memorandum  Opinion  and  Order"), 


'  Fifth  Report  and  Or.inr  in  PP  Docket  No.  93- 
253.  FCC  94-1 78  at  1  9b  (released  July  15.  1994). 
59  FR  37566  duly  22,  1994). 

'  Id.  at  11 98-103.  We  incorp')rate  by  reference 
here  ttie  discussion  of  these  issues  in  the  Fifth 
Report  and  Order. 

'Petition  for  Reconsideration  of  Cook  tnlct 
Region.  Inc..  PP  Docket  No.  93-253.  May  20.  1994. 
at  3-6.  See  also.  Petition  for  Reconsideration  of  the 
Association  of  Independent  Designated  Entities.  PP 
Docket  No.  93-253.  June  3,  1994. 


we  Stated  with  respect  to  our  generic 
auction  rules  that,  while  installment 
payments  would  not  generally  be 
available  to  all  designated  entities 
irrespective  of  their  economic  status,  we 
retained  the  fle^tibility  to  expand  or 
modify  the  installment  payment  option 
on  a  service-specific  basis  where  the 
spectrum  costs,  capital  infrastructure 
requirements  and  other  economic 
barriers  necessitate  their  appUcation  to 
other  entities.^  "(T]his  additional 
flexibility  will  allow  us  to  take  account 
of  differences  in  capital  requirements 
across  services  and  license  blocks,  and 
to  provide  access  to  capital  in  ways  thai 
will  give  various  groups  of  designated 
entities  a  realistic  chance  to  participate 
in  offering  service."® 

6.  In  addition,  in  a  recent  ex  parte 
filing.  Essence  Communications.  Ina 
further  elaborates  on  the  various  broad 
congressional  initiatives  that  hp\e  been 
aimed  at  helping  minorities  overcome 
obstacles  to  financing.'^  For  example, 
Essence  notes  that  the  Equal  Credit 
Opportunity  Act  (ECOA)  Amendments" 
impose  a  federal  ban  on  race-based 
denials  of  extension  of  credit.  The 
legislative  history  to  the  ECOA 
Amendments  highlights  the  challenges 
faced  by  entrepreneurs  seeking  credit  to 
fund  their  businesses.*  In  addition. 
Essence  states  that  Congress  recently 
amended  the  Community  Reinvestment 
Act  (CRA)  1"  to  bolster  the  evaluations  of 
financial  institutions  that  subsidize 
minority  banks  in  predominately 
minority  areas."  According  to  Essence, 
this  aspect  of  the  CRA  is  entirely  race- 
conscious  and  contains  no  financial 
thresholds. 

7.  Essence  further  asserts  that  both 
these  congressional  measures  and  the 
steps  taken  by  the  Cornmission  to 
improve  minority  access  to  capital  have 
had  limited  success  in  reducing  the 
barriers  to  entry  for  minority 
entrepreneurs.  Therefore.  Essence 
emphasizes  that  the  Commission  must 
do  more  to  ensure  the  opportunity  for 
minority  participation  in  narrowband 
PCS.  It  states  that  the  Commi.ssion's 


'See  Second  Memorandum  Opinion  and  Order  in 
PP  Docket  No.  93-253  FCC  94-215  at  H  114.  128 
(r*  lea.sed  August  15.  1994).  59  FR  44272  (August  26. 
1994). 

••W  at  1128. 

'Comments  and  Recommendations  of  Essence 
Communications.  Inc.  in  Response  to  the 
Commission's  Third  Memorandum  Opinion  and 
Order  and  Further  Notice  of  Proposed  Rulemaking. 
September  14.  1994.  at  8-10. 

•Pub.  L.  94-239.  9<)  Stat.  251  (1976). 

"S.  Rep.  No.  589.  94th  Cong.,  2d  Sess.  3  [1976). 
reprinted  in  1976  U.S.C.C.A.N.  403.  405. 

'"Pub.  L.  95-128,  91  Sliit.  1147  (1977). 

' '  See  Resolution  Tru.sl  Corporation  Rer.iiaocing. 
Restructuring  and  Improvement  An.  Pub.  L.  Na 
102-233.  §302.  105  Stal.  1761  (1991^. 


UMI 


S0510        Federal  Rf^ister  /  Vol    S<»,  No    191   /  Tiiesday,  October  4    1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  191  /  Tuesday.  October  4,  1994  /  Rules  and  Regulations        50511 


c:i>iu.luMi)n  tiidl  tjiiltiiii^  i.rftiiU  am  ilie 
most  tost  effective  and  efficient  means 
of  achieving  this  congressional  objective 
wits  mistaken  and  that  the  |uly  1994 
narrowbantl  aiicition  proved  that 
"bidding  credits  do  not  ^d  cannot 
sufficiently  address  finant  ing  obstacles 
nor  provide  a  competitive  advantage 
wit'     ,         ■       •'  .'  SI'S  "'^ 

Ad  'he 

Commission  should  either  adopt  an 
"entrepreneur  block"  scheme  for  the 
up<'oming  regional  narrowband  PCS 
auction  or  raise  the  small  business 
Hnancial  threshold  for  minorilv-o\vne<l 
companies. 

R  Based  on  this  additional 
information,  our  experience  from  the 
recent  nationwide  narrowband  auctions 
and  upon  further  reflection,  we  agree 
that  the  funding  problems  faced  by 
minorilv  aiid  women-owned  companies, 
cnmbiiif  i  with  the  potentially  high  cost 
of  purchtiMiig  a  narrowband  I'CS  license 
at  auction,  erect  a  signiTicant  hurdle  for 
these  entrepreneurs  Because  of  these 
ilifficultieH.  we  already  have  adopted  a 
40  percent  bidding  credit  for  busmnsses 
owned  by  women  and  minorities.' ' 
regardless  of  size,  on  two  of  the  regional 
narrowband  PCS  licenses.'*  We  think 
thai  allowing  these  applicants  owned  by 
women  and  ininohlies  to  pay  for  their 
licenses  over  time  will  go  a  long  way 
toward  overcoming  this  barrier  to  entry 
It  will  also  provide  more  meaningful 
opportunities  for  designated  entitit>s 
bidding  in  the  upcoming  regional 
auctions.  Accordingly,  we  adopt  an 
installment  payment  plan  for  women 
and/or  minoritv-owned  businesses  that 
obtain  a  rt^gional  narrowband  PCS 
license  on  Channel  13  and  Channel  17. 
Similar  to  the  installment  payments  for 
larger  entities  in  the  entrepreneurs' 
bloc:ks  for  broadband  PCS  auctions,  this 
plan  provides  for  interest  c  barges  to  be 
fixetl  dt  the  time  of  li(  I'nsing  at  a  rale 
equal  to  the  rate  for  ten-year  US. 
treasury  obligations,  plus  2  5  percent.'^ 
I'ayinents  of  interest  only  will  be  due  for 
the  first  two  years,  with  principal  and 
interest  payments  amortized  over  the 
remaining  years  of  the  license.  In 
additum.  as  we  did  for  small  businesses, 
we  will  permit  businesses  owned  by 
minorities  and  women  to  pay  only  half 
of  the  dovm  payment  (or  10  percent  of 


'•'t».»eiu.«  rx  ^rtr  n ling  m  11-12 
> '  Srf  47  (>  R  24  320(« )  .S.-f  alu>  infra  t1  <♦-  IJ 
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iht;  bill  pficu)  (ivii  biibU'itibs  iio\s  dttttr 
close  of  the  auction  The  remaining  10 
percent  payment  will  be  deferred  until 
hve  days  after  grant  of  the  license 

II.  Definition  of  Businesses  Owned  by 
Women  and  Minorities 

9.  In  the  rules  adopted  pursuant  to  the 
Third  Memorandum  Opinion  and 
Order,  we  changed  the  definition  of  a 
business  owned  by  women  and 
minonties  for  purposes  of  the  regional 
narrowband  PCS  auction.  See  47  CFR 
24.320(c).  In  particular,  we  departed 
from  the  definition  adopted  in  the 
Second  Report  and  Order.  59  FR  22980 
(May  4.  1994)  that  required  minorities 
and/or  women  to  have  at  least  50.1 
percent  ownership  and  a  50.1  percent 
controlling  interest  in  the  applicant.  47 
CFR  1.2n0(b)(2)  The  new  definition 
requires  an  applicant  owned  by  women 
and/or  minorities  to  establK-^h  a  'control 
group"  consisting  entirely  of  women  or 
minorities  that  has  both  de  jure  and  de 
facto  control  of  the  applicant  It  then 
gives  the  applicant  two  options  for 
taking  on  passive  investors  Under  the 
first  option,  a  single  investor  may  hold 
as  much  as  49.9  percent  of  the 
applicant's  passive  equity  if  the  control 
group  holds  at  least  50.1  percent  of  the 
total  equity  '*  The  second  option  allows 
the  control  group  to  reduce  its  equity 
stake  to  25  percent  provided  that  no 
single  other  investor  holds  more  than  25 
percent  of  the  applicant's  passive 
equity.  Under  either  option,  the  control 
group  must  control  the  applicant  and,  in 
the  case  of  corporations,  hold  at  least 

50  1  percent  of  the  voting  stock  For 
partnerships,  all  general  partnership 
interests  will  be  considered  to  be  part  of 
the  control  group. 

10.  In  the  Third  Memorandum 
Opinion  and  Order  we  neglected, 
however,  to  explain  this  change  in 
course.  We  take  that  opportunity  here 
We  believe  that  the  "control  group" 
approach  to  defining  d  woman  or 
minority-owned  business  provides  these 
designated  entities  with  greater 
flexibility  to  access  capital  than  the  rule 
.idopted  in  the  Second  Report  and 
Order.  In  particular,  it  allows  these 
companies  to  reduce  by  25  percent  the 
amount  of  equity  the  minority  or 
women  prim  ipals  must  hold  This 
ability  to  sell  more  equity  will  help 
designated  entities  ruise  the  capital 
necessiiry  to  participate  in  the  auctions 


"  A>  pruvidml  in  .Snilon  24  320(r|  uI  llif 
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di>  well  ds  lu  cunbtiLict  thtjir  s\sti::iis. 
Moreover,  like  the  definition  set  forth  in 
the  Second  Report  and  Order,  the  new 
rule  gives  a  minority  or  women-owned 
company  the  option  to  partner  with  one 
large  company  instead  of  seeking 
multiple  investors  so  long  as  the  control 
group  retains  50.1  percent  of  the  equity. 
This  option  meets  the  needs  of 
designated  entities  that  are  able  to 
attract  investors  that  desire  a  more 
substantial  equity  stake  in  the  venture 
Thus,  we  believe  that  modification  of 
the  definition  of  minority  and/or 
women-owned  businesses  more  fully 
satisfies  the  congressional  mandate  that 
the  Commission  provide  the 
opportunity  for  companies  owned  by 
these  designated  entities  to  participate 
in  spectrum-based  services. 

11  The  new  rule's  requirement  that 
investors  take  only  passive  interest  also 
provides  more  assurance  that  the 
minority  and  women  principals 
maintain  control  of  their  companies.  As 
a  result,  we  reduce  the  opportunity  for 
fronts  and  help  ensure  that  only  6ona 
fide  designated  entities  will  be  able  to 
take  advantage  of  the  40  percent  bidding 
credit  and  installment  payments  offered 
in  the  regional  narrowband  auctions. 

12.  In  addition,  we  believe  that 
modifying  the  definition  in  this  manner 
provides  consistency  with  the  definition 
of  a  small  business  adopted  in  the  Third 
Memorandum  Opinion  and  Order. 
which  also  uses  a  "control  group" 
approach.  Thus,  businesses  will  not 
have  to  satisfy  disparate  rules  regarding 
levels  of  equity  investment  to  receive 
both  bidding  credits  and  the  installment 
payment  option  available  to  small 
businesses. 

13.  Although  not  explicitly  stated  in 
the  Third  Memorandum  Opinion  and 
Order,  we  also  clarify  here  that  we  are 
departing  from  the  provision  in  the 
Second  Report  and  Order  that  bars 
publicly  traded  companies  from 
qualifying  as  minority  and  women- 
owned  businesses.  This  prohibition  was 
based  on  our  assumption  that 
companies  traded  on  the  public  market 
would  not  require  government- 
sponsored  measures  to  succeed  in 
spectrum  auctions.  The  high  prices  paid 
for  the  nationwide  narrowband  PCS 
licenses  in  the  auction  held  in  July  1994 
has  led  us  to  conclude,  however,  that 
even  publicly  traded  companies  owned 
by  women  and  minorities  will  require 
bidding  credits  and  installment 
payments  to  participate  successfully  in 
the  regional  auction.  We  recognized 
these  increased  c:apital  requirenicMits  in 
the  Third  Memorandum  Opinion  and 
Order  by  raising  significantly  the 
financial  thresholds  for  qualifying  fur 
small  business  installment  payments 


The  same  rationale  applies  to  our 
decision  here  to  give  publicly  traded 
minority  and  women-owned  applicants 
government  assistance  in  the  form  of 
bidding  credits  and  installment 
payments.  We  emphasize,  however,  that 
these  companies  must  comply  with  the 
control  group  and  equity  investment 
requirements  set  out  above  and  in  our 
rules, 

14.  Finally,  we  do  not  intend  to 
suggest  that  by  clarifying  this  rule 
change  here  we  have  reached  a  decision 
regarding  the  designated  entity  issues 
raised  by  petitioners  in  the  broadband 
PCS  auction  proceeding.  After  further 
analysis  of  those  petitions,  it  is  possible 
that  we  will  make  additional 
adjustments  to  our  rules  with  regard  to 
broadband  PCS.  In  addition,  if  those 
changes  loosen  the  restrictions  on 
designated  entities,  we  may  decide  to 
apply  them  to  designated  entity 
licensees  in  the  regional  narrowband 
service. 

III.  Conclusion 

15.  Accordingly,  it  is  ordered  That 
Part  24  of  the  Commission's  Rules  is 
amended  as  set  forth  below. 

16.  It  is  further  ordered  That  the  rules 
changes  made  herein  will  become 
effective  30  days  after  their  publication 
in  the  Federal  Register.  This  action  is 
taken  pursuant  to  Sections  4(i),  303(r) 
and  309{j)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  §§  154(i). 
303(r)  and  309(j). 

List  of  Subjects  in  47  CFR  Part  24 

Communications  common  carriers. 
Communications  equipment. 
Competitive  bidding.  Radio,  Reporting 
and  recordkeeping  requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Change 

Part  24  of  Chapter  1  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  24— PERSONAL 
C0^^MJ^1CATI0N  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301.  302.  303. 
309  and  332,  unless  otherwise  noted. 

2.  Section  24.309  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§24.309     Designated  entities. 


(b) 


(1)  Installment  payments. 


(i)  Small  businesses,  including  small 
businesses  owned  by  members  of 
minority  groups  and  women,  will  be 
eligible  to  pay  the  full  amount  of  their 
winning  bids  on  any  regional,  MTA  or 
ETA  license  in  installments  over  the 
term  of  the  license  pursuant  to  the  terms 
set  forth  §  1.2110(e)  of  this  chapter. 

(ii)  Businesses  owned  by  members  of 
minority  groups  and  women  that  are 
winning  bidders  for  the  regional 
licenses  indicated  by  an  (**)  in  §  24,129 
may  pay  the  full  amount  of  their 
winning  bids  (less  the  applicable 
bidding  credit  and  down  payment)  in 
installments  with 

(A)  Interest  imposed  based  on  the  rate 
for  ten-year  U.S.  Treasury  obligations 
applicable  on  the  date  the  license  is 
granted,  plus  2.5  percent; 

(B)  Interest-only  payments  for  the  first 
two  years;  and 

(C)  Principal  and  interest  payments 
amortized  over  the  remaining  eight 
years  of  the  license. 

•        •        •        *        • 

(FR  Doc.  94-24404  Filed  10-3-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  225 

Defense  Federal  Acquisition 
Regulation  Supplement;  Offset 
Administrative  Costs 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  change  the  criteria  for 
contractor  recovery  of  offset 
administrative  costs  under  foreign 
military  sales. 

EFFECTIVE  DATE:  September  28, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTC  Ed  King,  (703)  604-5929. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  revision  originated  based  on  a 
Defense  Security  Assistance  Agency 
(DSAA)  procedural  change  on  offset 
administrative  costs.  A  proposed  rule 
was  published  at  59  FR  17756  on  April 
14.  1994.  The  proposed  rule  is  adopted 
as  final  without  change.  DSAA  will 
issue  a  corresponding  revision  to  the 
Security  Assistance  Manual. 

B,  Regulatory  Flexibility  Act 

The  Department  of  Defense  certifies 
that  this  final  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601,  et  seq.,  because  it  is  unlikely 
that  a  substantial  number  of  small 
entities  have  foreign  military  sales 
contracts.  No  conunents  were  received 
on  the  impact  of  this  rule  on  small 
entities  during  the  public  conunent 
period. 

C.  Paperwork  Reduction  Act 

The  final  rule  does  not  impose  anv 
reporting  or  recordkeeping  requirements 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  225 

Government  procurement. 
Claudia  L.  Naugle, 

Deputy  Director.  Defense  Acquisition 
Regulations  Council. 

Accordingly,  48  CFR  Part  225  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  225  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 

Chapter  1. 

PART  225-FOREIGN  ACQUISITION 

2.  Section  225.7303-2(a)  is  revised  to 
read  as  follows: 

§  225.7303-2    Cost  of  doing  business  witti 
a  foreign  government  or  an  international 
organization. 

(a)  In  pricing  FMS  contracts  where 
non-U. S.  Government  prices  as 
described  in  §  225.7303-1  do  not  exist, 
recognize  the  reasonable  and  allocable 
costs  of  doing  business  with  a  foreign 
goverrmient  or  international 
organization,  even  though  such  costs 
might  not  be  recognized  in  the  same 
amounts  in  pricing  other  defense 
contracts.  Examples  of  such  costs 
include,  but  are  not  limited  to^ 

(1)  Selling  expenses  (not  otherwise 
limited  by  FAR  part  31),  e.g.— 

(i)  Maintaining  international  sales  and 
service  organizations; 

(ii)  Sales  commissions  and  fees  in 
accordance  with  FAR  subpart  3.4; 

(iii)  Sales  promotions, 
demonstrations,  and  related  travel  for 
sales  to  foreign  governments.  Paragraph 
126.8  of  the  International  Traffic  in 
Arms  Regulations  (ITAR)  (22  CFR  part 
121)  may  require  Government  approval 
for  these  costs  to  be  allowable.  If 
Government  approval  is  required  for 
promotion  or  demonstration  costs  to  be 
allowable,  the  approval  must  be 
obtained. 

(iv)  Configiiration  studies  and  related 
technical  services  undertaken  as  a  direct 
selling  effort  to  a  foreign  country'. 

(2)  Product  support  and  post-delivery 
service  expenses,  such  as —  i 
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(i)  Operations  or  :i  >        nance 
training,  training  or  tactics  films, 
manuals,  or  other  related  data;  and 

(li)  Technical  Geld  services  provided 
in  a  foreign  cuuntry  related  to  accident 
investigations,  weapon  system 
problems,  operations/tactics 
enhancement,  and  related  travel  to 
foreign  countries. 

(3)  Offset  administrative  costs, 
(i)  A  U.S.  defense  contractor  may 

recover  costs  inctirred  to  administiar 
specific  requirements  of  its  offset 
agreement  with  a  foreign  government  or 
international  organization  if  the  foreign 
military  sale  Letter  of  Offer  and 
A(  ceptance  is  financed  wholly  with 
customer  cash  or  repayable  foreign 
military  finance  credits. 

(ii)  The  U.S.  Government  assumes  no 
obligation  to  satisfy  or  administer  the 
offsot  requirement  or  to  bear  any  of  the 
associs'od  costs. 

(iii)  .Some  examples  of  ofket 
administrative  costs  are— 

((A)  In-house  and/or  purchased: 
organizational,  administrative  and 
technical  support,  including  offs«^l 
staffing:  quality  assurance, 
manufacturing,  purchasing  support: 
data  acquisition;  pro[Kisal.  t.  m 

and  rrporl  preparation,  brtik    ■  jig 

services;  legal  support;  and  similar 
support  activities: 

(B)  Off-shore  operations  for  ttc  knical 
representative  antl  coilsultnnf  «' 
office  operations,  customer  an<i  '  > 

interface,  capability  surveys: 

(C)N*    V  • -      -■nd  rrldled 

techno.  r  of 

t«x:hnical  intunnulion  dnd  relateti 
training; 

(D)  Employee  travel  and  siibs'stencn 

(1)1  .HI'S  and  dutiRS. 

(4)  Costs  that  are  the  subjet :t  of 
advance  agreement  undrr  the 
appropriate  provisions  of  FAR  part  31; 
or  where  the  a-'  '      ; 
places  a  limit  i  <t 
that  will  bo  recogniztnl  as  aiiuwabio  in 
defense  contract  pricing,  and  the 
agreement  contemplated  that  it  will 
apply  onl>  to  DoD  contracts  for  the  US. 
Government's  own  requirement  fas 
distinguished  from  contracts  for  F"MS). 

•        ■         *        «        • 

IKR  IX>c.  94-244fil  Filed  10-3-94,  8  45  am) 
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DEPARTMENT  Of  COIi4M£RCE 

Nj!!onai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parr  625 

Summer  Rounder  Fishery 

AGENCT:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceenic  and 

Atmospheric  Admini-stration,  (NOAA), 

Commerc*. 

ACTION:  Notification  of  commercial 

quota  transfer. 

SUMMARY:  NMFS  announces  that  the 
State  of  New  )ersev  is  transferring 
23.085  lb  (10.471  kg)  of  commercial 
summer  flounder  quota  to  the  Stste  of 
Connecticut.  NMFS  adjusted  the  quotas 
and  announces  the  revised  commercial 
quota  for  each  state  involved. 
EFFECnVf  DATE:  Sepfembrr  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale.  508-281-9101. 
SUPPLEMEHTARV  INFORMATION: 
Regulaf  idiis  implementing  Amendment 
2  to  the  Fishery  Management  Flan  for 
the  Summer  Flounder  Fishery  are  found 
at  50  CFR  part  625.  The  regulations 
require  annua!  specification  of  a 
commercial  quota  that  is  apportioned 
among  the  coastal  statos  from  North 
Carolina  through  Maine  The  process  to 
sot  the  annua)  commercial  quota  and  the 
percent  allocated  to  each  state  are 
described  in  §625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1994  calendar  yc&r  was 
set  equal  to  16.005.560  lb  (7.260.000  kg), 
ii'    ■  ;  ions  to  each  state  were 

y.  rch7.  l994(5nFR  10586). 

At  that  lime.  New  Jersey  was  allocated 
a  quota  of  2.676,928  !b  (1  214,2.14  kg), 
and  Connecticut  was  allocated  a  quota 
of  3r.l.258  lb  (163.864  kg).  The  1994 
quotas  for  several  states  were  ad)usted 
for  overages  o<;curTing  in  1993.  as 
required  under  §  625.20(d)(2),  on  May 
25. 1994  (59  FR  26971).  Since 
Connecticut's  quota  was  not  ex(  ceded 
in  1993.  its  1994  quota  was  unaffectini 
by  this  adjustment;  the  New  Jersey 
quota  nfter  the  adjustment  for  overages 
was  2.533,830  lb  (1.149338  kg). 

The  final  rule  implementing 
Amendment  5  to  the  FMP  was 
published  December  17. 1993  (58  FR 


65936).  and  allows  two  or  more  states, 
under  mutual  agreement  and  with  the 
concurrence  of  the  Director,  Northeast 
Region.  NMFS.  (Regional  Director)  to 
transfer  or  combine  smnmer  flounder 
commercial  quota.  The  Regional 
Director  is  required  to  consider  the 
criteria  set  forth  in  §  625.20(f)(1)  in  the 
evaluation  of  requests  for  quota  transfers 
or  combinations. 

New  Jersey  has  agreed  to  transfer 
23.085  lb  (10.471  kg)  of  commercial 
quota  to  Coimecticut.  The  Regional 
Director  has  determined  that  the  criteria 
set  forth  in  §  625.20(f)  have  been  met, 
and  publishes  this  notification  of  quota 
transfers.  The  revised  quotas  for  the 
calendar  year  1994  are;  New  Jersey, 
2.510,745'  lb  (1,138355  kg);  and 
Connecticut,  384,343  lb  (174,335  kg). 

This  action  does  not  alter  any  of  the 
conclusions  reached  in  the 
environmental  impact  statement 
prepared  for  Amendment  2  to  the  FMP 
regarding  the  effects  of  summer  flounder 
fishing  activity  on  the  human 
environment.  Amendment  2  established 
procedures  fur  setting  an  annual 
coastwide  commercial  quota  for  summer 
flounder  and  a  formula  for  determining 
commercial  quotas  for  each  state.  The 
quota  transfer  provision  was  established 
by  Amendment  5  to  the  FMP  and  the 
environmental  assessment  prepared  for 
Amendment  5  found  that  the  action  had 
no  significant  impact  on  the 
environment.  Under  section 
6.02b.3(b)(i)(aa)  of  NOA.^ 
Administrative  Order  216-6,  this  action 
is  categorically  excluded  from  the 
requirement  to  prepare  additional 
environmental  analyses.  This  is  a 
routine  administrative  action  that 
rr-aHocales  commercial  quota  within  the 
scope  of  previously  published 
environmental  analyses. 

Classificalion 

This  action  is  taken  under  50  CFR 
part  625  and  is  exempt  from  review 
undo.' E.G.  128B6. 

Authority:  IC  U.S.C.  1801  et  seq. 
Dated.  S'  ;.fpiijb«;i  28,  1994. 
Richard  H.  S(  h<icfer, 

Ditvctar,  Off  ire  of  Fisheries,  Consen'oticn  and 

Management,  National  Marine  Fisheries 

Senice. 

IFR  Dot.  94-24489  Filed  9-29-94;  8.45  araj 
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Tuesday.  October  4.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ot  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  poor  to  the  adoption  of  tt>e  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 
RIN;  3150-AD57 

Fracture  Toughness  Requirements  for 
Light  Water  Reactor  Pressure  Vessels 

AGENCY;  Nuclear  Regulatory 
Commission. 


action:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  for  light-water- 
cooled  nuclear  power  plants  to  clarify 
several  items  related  to  the  fracture 
toughness  requirements  for  reactor 
pressure  vessels  (RPV).  The  proposed 
amendments  would  clarify  the 
pressurized  thermal  shock  (PTS) 
requirements,  make  changes  to  the 
Fracture  Toughness  Requirements  and 
the  Reactor  Vessel  Material  Surveillance 
Program  Requirements,  and  provide 
new  requirements  for  thfermal  annealing 
of  a  reactor  pressure  vessel. 
DATES:  The  comment  period  e.xpires 
Januarv'  3,  1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so.  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  oi  before  this 

ADDRESSES:  Mail  comments  to;  The 
Secretary'  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch. 

Comments  may  be  delivered  to:  One 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852.  between 
7:30  am  and  4:15  pm  on  Federal 
workdays.  Comments  received  on  the 
proposed  rules  may  be  examined  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC. 

A  free  single  copy  of  draft  regulatory 
guides  DG-1023.  DG-1025.  and  DG-  ' 
1027  may  be  requested  by  those 
I  onsidering  public  comment  by  writing 
to  the  U.S.  Nuclear  Regulatory 


Commission.  ATTN:  Distribution  and 
Mail  Services  Section.  Room  P-130A. 
Washington.  DC  20555.  A  copy  is  also 
available  for  inspection  and/or  copying 
in  the  NRC  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level), 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  Taboada,  Division  of 
Engineering,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  telephone:  (301)  415-6014. 

SUPPLEMENTARY  INFORMATION: 

Background 

Maintaining  the  structural  integrity  of 
the  reactor  pressure  vessel  (RPV)  of 
light-water-cooled  reactors  is  a  critical 
concern  related  to  the  safe  operation  of 
nuclear  power  plants.  To  assure  the 
structural  integrity  of  RPVs.  NRC 
regulations  and  regulatory  guides  have 
been  developed  to  provide  analysis  and 
measurement  methods  and  procedures 
to  assure  that  each  RPV  has  adequate 
safety  margins  for  continued  operation. 
Structural  integrity  of  a  reactor  pressure 
vessel  is  generally  assured  through  a 
fracture  mechanics  evaluation, 
including  measurement  or  estimation  of 
the  fracture  toughness  of  the  materials 
which  compose  the  RPV.  However,  the 
fracture  toughness  of  the  RPV  materials 
varies  with  time.  As  the  plant  operates, 
neutrons  escaping  from  the  reactor  core 
impact  the  vessel  beltline  materials  (e.g. 
the  materials  that  surround  the  reactor 
core),  causing  embrittlement  of  those 
materials.  The  NRC's  regulations  and 
regulatory  guides  related  to  RPV 
integrity  provide  the  criteria  and 
methods  needed  to  estimate  the  extent 
of  the  embrittlement,  to  evaluate  the 
consequences  of  the  embrittlement  in 
terms  of  the  structural  integrity  of  the 
PvPV.  and  to  provide  methods  to  mitigate 
the  deleterious  effects  of  the 
embrittlement. 

The  NRC  has  several  regulations  and 
regulatory  guides  that  establish  criteria 
and  procedures  for  assuring  the 
structural  integrity  of  RPVs.  With  the 
addition  of  a  proposed  rule  on  thermal 
annealing  and  several  draft  regulatory 
guides,  the  e.xisting  and  proposed 
regulatory  documents  contribute  to  a 
comprehensive  set  of  regulations  and 
regulatory  guidance  pertaining  to  RPV 
integrity,  including: 
1.  The  fracture  toughness  criteria  that 

each  RPV  must  satisfy  (10  CFR  50.60, 


10  CFR  50.61.  and  10  CFR  Part  50. 
Appendix  G). 

2.  Irradiation  embrittlement  suneillance 
requirements  (10  CFR  Part  50. 
Appendix  H). 

3.  Guidance  for  estimating  the  fracture 
toughness  of  the  RPV  (Regulatory 
Guide  1.99  and  a  draft  regulatory- 
guide  on  dosimetry). 

4.  Guidance  lor  cases  in  which  the  RPV 
is  estimated  tc  exceed  specified 
screening  criteria  (Regulatory  Guide 
1.154  and  a  draft  regulatory  guide  on 
evaluating  RPVs  with  Charpy  upper- 
shelf  energy  less  than  50  ft-lb). 

5.  Requirements  and  guidance  for  using 
thermal  annealing  of  the  RPV  as  a 
method  for  mitigating  the  effects  of 
neutron  irradiation  (proposed  10  CFR 
50.66  and  a  draft  regulatory  guide). 
This  notice  proposes  changes  to  the 

following  requirements: 

a.  The  Pressurized  Thermal  Shock  (PTS) 
rule  (10  CFR  50.61). 

b.  Appendix  G  of  10  CFR  Part  50. 
"Fracture  Toughness  Requirements." 

c.  Appendix  Fi  of  10  CFR  Part  50. 
"Reactor  Vessel  Material  Surveil- 
lance Program  Requirements." 
This  notice  also  proposes  a  thermal 

annealing  requirement.  10  CFR  50.66.  In 
addition  to  the  proposed  amendments 
addressed  in  this  document,  the  NRC 
will  publish  for  public  comment  a  draft 
regulatory  guide  on  thermal  annealing. 
DG-1027  (the  availability  of  this  draft 
regulatory  guide  for  will  be  announced 
in  the  Federal  Register  at  a  later  date 
comment.) 

Two  related  draft  regulatory  guides 
have  been  published  for  public 
comment  (58  FR  51392:  October  1. 
1993).  These  draft  regulatory  guides  are: 

1.  A  draft  regulator\-  guide  that 
addresses  evaluation  of  RPVs  with 
Charpv  upper-shelf  energy  levels  less 
than  50  ft-Ib  {DG-1023). 

2.  A  draft  regulatory  guide  on  dosimetry 
(DC-1025). 

Other  regulatory  guides  pertaining  to 
RPV  integrity.  Regulatory  Guides  1.99 
and  1.154.  are  under  evaluation. 
Revisions  to  these  guides,  if  any.  will  be 
addressed  in  the  future. 

Other  regulatory  issues  related  to 
reactor  pressure  vessel  integrity,  such  as 
low  temperature  over-pressure 
pro  t^^iion  system  setpoints.  are  being 
addressed  as  part  of  a  broader  scope 
evaluation  of  the  pressure  vessel 
regulations  and  are  not  part  of  this 
proposed  amendment. 
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Reasom,  for  the  Proposed  Changes 

The  needs  for  these  proposed 
amendments  to  the  fracture  toughness 
regulations  have  been  identified  from 
three  sourt:es: 

1.  The  1989  Nuclear  Utility  Backfitting 
and  Reform  Group  (NUBARG)  appeal 
concerning  use  of  nuclear  heat  to 
warm  the  RPV  for  system  leakage  and 
hydrostatic  pressure  tests; 

2.  T>ie  1990  review  of  the  RPV  integrity 
of  the  Yankee  Nuclear  Power  Station; 
and 

3.  A  comprehensive  review  of  the 
regulations  by  NRC  staff,  resuhing  in 
the  identification  of  the  need  for 
clarif''  afions.  corrections,  and 
improved  gviidance  in  certain  areas. 
The  recognition  in  1986  by  NRC  staff 

that  certain  lx)iling  water  reartor  (BWR) 
units  were  using  nuclear  heat  to  warm 
the  system  prior  to  performing  leakage 
and  pressure  tests  led  to  an  NRC  staff 
initiative  to  amend  Appendix  C  to  10 
CFR  Part  50.  During  the  NRC  staff 
review  to  determine  if  this  use  of 
nuclear  heating  was  permissible  under 
either  the  ASME  Code  or  the  NRC 
regulations,  the  Nuclear  Utility 
Backfitting  and  Reform  Croup 
(NUBARG)  filed  a  backfitting  claim,  and 
later  an  appeal  of  the  determination  that 
a  backfit  was  not  involved  Stemming 
from  this  claim  and  appeal  process,  the 
Committee  to  Review  Generic 
Requirements  recommended  to  the 
Executive  Director  for  Operations  that 
the  affected  portions  of  Ap(>endix  G  be 
revised  to  clearly  indicate  that  all 
required  leakage  and  pressure  tests  of 
the  rea<  tor  pressure  vessel  must  be 
performed  when  the  core  is  not  critical. 

In  1990.  the  NRC  began  a  review  of 
the  integrity  of  the  Yankee  Nuclear 
Power  Station  (YNPS)  RPV.  That 
review,  along  with  stated  plans  by  the 
licensee  to  consider  thermal  annealing 
of  the  RPV.  highlighted  the  need  for  the 
NRC  to  amend  its  regulations  and 
guidance  pertaining  to  RPV  integrity. 
The  NRC  staff  proposed  a  plan  to  revise 
and  clarify  the  pertinent  regulations  in 
SECY-91-3;n  (Ot;tober  22,  19S1)  and 
SECY-92-283  (August  14, 1992). 
including  schedules  and  general 
descriptions  of  the  changes 
contemplated.  The  proposed  changes 
included  clarifications  and  corrections 
planned  prior  to  the  YNPS  review. 
However,  the  YNPS  review  identified 
the  need  to  clarify  the  requirements  in 
Sections  IV  and  V  of  Appendix  G  to  10 
CFR  Part  50.  and  the  nL>ed  to  provide 
more  complete  requirements  and 
guidant  e  for  thermal  annealing. 

The  PTS  rule,  lOtJ-R  50.61.  wa.s 
anitnded  on  May  15.  1991  (56  FR 
223(J0)  to  make  the  method  fur 


evaluating  irradiation  eiiiDrutiL'ment 
consistent  with  the  recommended 
procedures  of  Regulatory  Guide  1.99. 
Revision  2.  "Radiation  Embrittlement  of 
Reactor  Vessel  Materials."  Subsequent 
inquiries  to  the  Commission  concerning 
the  appropriate  margin  terms  and  use  of 
surveillance  data  irtdicated  that  the  PTS 
rule  required  clarification.  A  recent 
review  of  the  rule  by  NRC  staff 
concluded  that  the  PTS  rule  should  also 
be  modified  to  bring  the  procedures  for 
evaluating  RTPTS  into  complete 
agreement  with  the  recommended 
procedures  in  Regulatory  Guide  1.99. 
Revision  2. 

Ox'eniew  of  the  Proposed  Changes 

PTS  Rule  (10  CFR  50.61) 

The  pressurized  thermal  shock  rule. 
10  CFR  50.61.  was  initially  published  in 
final  form  on  July  23,  1985  (50  FT? 
29937)  and  amended  on  May  15,  1991 
(56  FR  22300).  This  rule  provides  a 
screening  criterion  for  irradiation 
embrittlement  of  RPV  belt  line  materials, 
above  which  the  plant  cannot  continue 
to  be  operated  without  justification. 
Historically,  a  vahie  of  reference 
temperature  has  been  determined  for 
each  vessel  behline  material  for 
comparison  to  the  PTS  screening 
criteria.  These  values  of  reference 
temperature  are  termed  RTf>T5  values. 
However,  the  method  for  evaluating 
RTpTs  values  has  not  been  consistent 
with  the  embrittlement  estimates  used 
for  other  purposes,  such  as  pressure- 
temperature  limit  calculations.  The  May 
15.  1991.  amendment  was  a  step 
towards  unifying  the  embrittlement 
estimate  methodology.  The  amendment 
included  the  procedures  given  in 
Regulatory  Guide  1.99,  Revision  2,  for 
the  evahiafion  of  irradiation 
embrittlement  of  the  RPV  beltline 
materials.  The  1991  amendment  left  two 
differences  between  the  rule  and 
Regulatory  Guide  1.99,  Revision  2. 
These  two  differences  are: 

1.  Values  of  unirradiated  RTnjjt  are 
specified  for  general  classes  of  material 
in  the  PTS  rule,  while  greater  fiexibility 
in  determining  unirradiated  values  is 
permitted  in  Regulatory  Guide  1  99, 
Revision  2:  and 

2.  The  margin  terms  used  in  the  PTS 
rule  are  based  on  assumptions  which 
are  not  consistent  with  the  method  used 
in  Regulatory  Guide  1  99,  Revision  2  for 
cal(  ulating  the  margin  term. 

This  proposed  amendment  is 
intended  to  make  the  evaluation  of 
RTpT^  consistent  with  the  recommended 
methods  of  Regulatory  Guide  1  99, 
Revision  2,  whii.h  are  used  to  evaluate 
RTnot-  In  this  case,  the  RTpts  value  for 
each  ve&sel  beltline  material  is  simply 


the  RTNiyr  value  estimated  for  the 
projected  end  of  license  fluence. 

This  proposed  amendment  to  the  PTS 
rule  would  make  three  changes: 

1.  The  Regulatory  Guide  1.99, 
Revision  2.  method  for  determining 
RTndt.  of  which  RTpTs  is  a  unique  value 
determined  for  the  end  of  license 
fluence.  would  be  incorporated  in  total, 
including  treatment  of  the  unirradiated 
RTndt  value,  the  margin  term,  and  the 
explicit  definition  of  "credible" 
surveillance  data. 

2.  The  section  would  be  restructured 
to  improve  clarity,  with  the 
requirements  section  giving  only  the 
requirements  for  the  RTpts  value.  The 
method  for  calculating  RTrts  vvould  be 
moved  to  a  new  paragraph  of  the  rule. 

3.  Thermal  annealing  would  be 
introduced  as  a  method  for  mitigating 
the  effects  of  neutron  irradiation, 
thereby  reducing  RTprs. 

Additionally,  it  should  be  noted  that 
evaluations  of  current  surveillance  data 
have  indicated  that  the  standard 
deviation  of  the  differences  between 
predicted  and  measured  shifts  in  RTndi, 
termed  the  residual,  are  higher  than  the 
margin  values  used  in  the  PTS  rule  and 
in  Regulatory  Guide  1.99,  Revision  2, 
particularly  for  plate  materials. 
However,  the  mean  embrittlement 
estimation  equations  in  the  rule  and  in 
Regulatory  Guide  1.99,  Revision  2, 
overestimate  the  actual  surveillance 
data  by  less  than  lO'F  on  average.  The 
NRC  staff  considered  amending  the  PTS 
rule  to  incorporate  the  revised  margin 
terms  and  the  overestimation  bias,  but 
decided  against  such  an  amendment 
due  to  the  small  number  of  plants  that 
would  be  affected  by  such  a  change,  and 
a  related  NRC  research  program  that 
addresses  the  overall  issue  of  irradiation 
embrittlement  correlations.  The  number 
of  plants  which  would  have  their  RTrts 
values  change  "significantly"  by  such  a 
change  to  the  margin  terms  is  not  large; 
the  impact  of  the  revised  margin  terms 
on  those  plants  is  being  addressed 
through  other  regulatory  mechanisms. 
The  effect  of  the  revised  margin  on 
pressure-temperature  limits  is  being 
handled  in  a  similar  manner. 

As  noted,  this  proposed  amendment 
to  10  CFR  50.61  introduces  thermal 
annealing  of  the  reactor  pressure  vessel 
behline  as  a  method  for  mitigating  the 
effects  of  neutron  irradiation  and 
reducing  RTprs  to  levels  below  the 
screening  criteria.  As  specified  in 
§  50.61(b)(7)  of  this  proposed  rule,  the 
use  of  thennal  annealing  would  be 
subje<t  to  the  requirements  of  the 
proposed  new  section  on  thermal 
annealing  (10  CFR  50.66). 


Thermal  Annealing  Rule  (10  CFR  50.661 

The  proposed  thermal  annealing  rule, 
10  CFR  50.66,  would  provide  a 
consistent  set  of  requirements  for  the 
use  of  thennal  annealing  to  mitigate  the 
effects  of  neutron  irradiation.  The 
proposed  rule  would  replace  the 
requirements  for  annealing  in  the 
current  Appendix  G  of  10  CFR  Part  50 
with  the  proposed  consistent*set  of 
requirements  in  this  proposed  rule. 
Also,  the  PTS  rule  would  be  amended 
to  add  a  new  paragraph  (b)(7)  which 
would  reference  the  proposed  thermal 
annealing  rule  as  a  method  for 
mitigating  the  effects  of  neutron 
irradiation,  thereby  reducing  RTprs- 
Therefore,  the  intent  of  the  thermal 
annealing  rule,  and  related  changes  in 
10  CFR  50.61  and  Appendix  G  of  10 
CFR  Part  50,  is  to  provide  requirements 
for  use  of  thennal  annealing  to  mitigate 
the  deleterious  effects  of  neutron 
irradiation  on  reactor  vessel  material 
properties. 

Consistent  with  guidance  in  Section 
V.D  of  the  current  Appendix  G,  the 
proposed  thermal  armealing  rule  would 
specify  that  thermal  annealing  would  be 
subject  to  the  approval  of  the  Director, 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  Section  50.66(a)  of  the  proposed 
thermal  annealing  rule  would  require 
submittal  of  an  application  containing 
three  sections:  a  thermal  annealing 
operating  plan,  a  requalification 
inspection  and  test  program,  and  a 
fracture  toughness  recovery  and 
reembritllement  rate  assurance  program. 
This  application  would  be  required  to 
be  submitted  at  least  three  years  before 
the  proposed  date  of  the  annealing 
operation.  This  three-year  period  is 
specified  only  to  provide  NRC  staff  with 
sufficient  time  to  review  the  thermal 
annealing  application.  The  licensee  may 
initiate  the  thermal  annealing  program 
as  soon  as  NRC  approval  is  given,  even 
if  this  approval  is  given  before  three 
years  from  the  dale  of  the  applifmtion. 

The  thermal  annealing  operating  plan 
also  must  include  an  evaluation  of  the 
effects  of  temperature,  and  of 
mechanical  and  thermal  stresses  on  the 
reactor  and  associated  equipment  to 
demonstrate  that  the  operability  of  the 
reactor  will  not  be  detrimentally 
affected.  The  temperatures  and  times 
used  in  this  analysis  define  the 
proposed  annealing  conditions.  If  these 
conditions  are  exceeded  during  the 
vessel  annealing,  then  the  evaluation 
would  no  longer  be  valid,  and  the 
acceptability  of  the  actual  vessel 
annealing  would  have  to  be 
demonstrated. 

Upon  completion  of  the  thermal 
annealing  and  before  subsequent 


operation  of  the  plant,  the  licensee 
would  be  required  to  certify  that  the 
thermal  annealing  was  performed  in 
accordance  with  the  approved 
application,  that  the  approved  criteria 
were  satisfied,  and  that  the  proposed 
annealing  conditions  were  not 
exceeded.  However,  in  the  event  that 
the  licensee  cannot  make  this 
certification,  a  justification  for 
subsequent  operation  would  have  to  be 
submitted  for  approval  by  the  Director, 
NRR.  Hovrever.  this  provision  does  not 
relieve  the  licensee  from  obtaining  10 
CFR  50.12  exemptions  from  any  other 
requirements  of  this  part  that  cannot  be 
satisfied. 

Two  items  of  particular  importance  to 
the  overall  annealing  are  the  recovery  of 
fracture  toughness  and  the  rate  of 
reembritllement  of  the  RPV  beltline 
materials.  This  proposed  rule  provides 
three  alternative  methods  for 
determining  these  values,  ranging  from 
assessments  using  plant-specific 
materials  to  an  assessment  using  a 
generic  computation. 

Two  methods  for  evaluating  annealing 
recovery  are  experimental  methods  to 
determine  plant-specific  annealing 
recovery,  and  the  third  method  is  a 
generic  computational  method.  The  first 
method  would  be  required  for  those 
plants  with  "credible"  surveillance 
programs  and  where  surveillance 
specimens  are  available.  The  second 
method  would  be  an  optional  method, 
in  which  the  licensee  may  remove 
material  from,  the  beltline  of  the  RPV  to 
evaluate  annealing  recovery.  This 
method  should  provide  the  most 
accurate  evaluation  of  annealing 
ref;overy.  Presumably,  it  would  be 
selected  for  those  plants  without 
credible  surveillance  programs  or  when 
surveillance  specimens  are  not 
available.  However,  for  this  method  to 
be  acceptable,  the  vessel  must  be 
sufficiently  thick  so  that  the  stress  limits 
in  Section  HI  of  the  ASME  Code  can  be 
satisfied,  considering  the  effects  of 
fatigue  and  corrosion. 

Tne  third  method  would  use  generic 
computational  methods,  for  which 
appropriate  justification  would  be 
required. 

Paragraph  (d)  of  §  50.66  describes  the 
experimental  methods  and  the 
computational  method  for  estimating 
recovery  of  RTndt  and  Charpy  upper- 
shelf  energy  of  the  beltline  materials. 
The  experimental  methods  for 
estimating  recovery  of  RTndt  and  the 
Charpy  upper-shelf  energy  utilize  either 
surveillance  program  specimens  or 
material  removed  from  the  vessel 
beltline.  The  experimental  methods 
provide  a  plant-specific  estimate  of 
recovery,  rather  than  the  generic  value 


evaluated  from  the  computational 
method.  It  is  the  intent  of  this  proposed 
rule  to  require  that  surveillance 
specimens  from  "credible"  surveillance 
programs  must  be  used  to  develop 
plant-specific  recovery-  data,  if  such 
specimens  are  available.  It  is  not  the 
intent  of  this  rule  to  require  the  removal 
of  material  from  the  RPV  beltline  to 
permit  plant-specific  evaluation  of 
recovery. 

As  described  previously,  the 
computational  method  would  require 
appropriate  justification. 

Reembrittlement  trends  are  estimated, 
and  monitored  by  continued 
surveillance  in  accordance  with 
Appendix  H  of  10  CFR  Part  50. 

Paragraph  (b)(3)(ii)  provides  that  the 
reembrittlement  rate  must  be  monitored 
using  a  surveillance  program  which 
conforms  to  Appendix  H  of  this  part. 
Some  older  plants  conform  to  A  npendix 
H  by  applying  issues  of  ASTM  Standard 
E  185  that  do  not  require  the  use  of  the 
vessel  "limiting  materials"  in  the 
surveillance  program.  Within  this 
context,  the  term  "limiting  materials" 
refers  to  the  materials  predicted  to  have 
the  highest  RTndt  or  the  lowest  Charpy 
upper  shelf  energy  during  the 
operational  lifetime  of  the  plant.  It  is  the 
intent  of  this  rule  that,  as  required  by 
later  issues  of  ASTM  Standard  E  185, 
the  vessel  "limiting  materials"  should 
be  used  to  monitor  reembrittlement  if 
the  materials  are  available. 

Appendix  GoflO  CFR  Part  50 

Appendix  G  of  10  CFR  Part  50 
specifies  fracture  toughness 
requirements  for  ferritic  materials  of 
pressure-retaining  components  of  the 
reactor  coolant  pressure  boundary  of 
light-water-cooled  nuclear  power 
reactors.  These  requirements  provide 
adequate  margins  of  safety  during  any 
condition  of  normal  operation, 
including  anticipated  operational 
occurrences  and  system  hydrostatic 
tests.  The  proposed  amendments  to 
Appendix  G  are  principally  of  a 
clarifying  or  a  restructuring  nature. 
These  amendments  include: 

1.  Sections  IV  and  V  of  Appendix  G 
which  would  be  combined  and 
rewritten  to  clarify  the  Charpy  upper- 
shelf  energy  requirements,  and  the 
pressure-temperature  and  minimum 
permissible  temperature  requirements. 

2.  An  explicit  statement  that  would  be 
added  to  Section  IV  requiring  that 
pressure  and  leak  tests  of  the  reactor 
pressure  vessel  required  by  Section  XI 
of  the  American  Society  of  Mechanical 
Engineers  Boiler  &  Pressure  Vessel 
tB&PV)  Code  (ASME  Code)  must  be 
completed  before  the  core  is  critical. 
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3.  The  proposed  themwi  jniitTiiuifj 
rule.  10  CFR  50.66.  that  would  be 
referenced  in  lieu  of  the  details  on 
thermal  annealing  previously  given  in 
Section  V.D. 

4.  The  reference  to  the  ASME  Code 
that  would  be  changed  from  Appendix 
G  of  Section  III  to  Appendix  G  of 
Section  XI  of  the  ASME  Code. 

5.  The  "design  to  permit  annealing" 
requirement  (Section  IV. B).  which 
would  be  deleted. 

The  restructuring  of  Sections  IV  and 
V  is  intended  to  promote  clarity  of  the 
requirements  in  these  sections.  The 
pro<:edures  required  for  cases  in  which 
the  Charpy  upper-shelf  energy  of  a  RPV 
beltline  material  fails  below  50  ft-lb  also 
would  be  clarified  by  consolidating  the 
requirements  previously  addressed  in 
parts  of  Sections  IV  and  V. 

The  provisions  in  Section  V.C 
concerning  requirements  for 
"volunii^inc  inspection"  and 
"additional  evidence  of  fracture 
toughness"  would  be  removed.  The 
volumetric  examination  requirement 
would  be  removed  be<ujuse  it  was 
unnecessary,  given  the  inspection  and 
performance  demonstration  programs 
currently  required  under  10  OR  50.55a. 
The  "additional  evidence  of  fracture 
toughness"  requirement  in  Se<iion 
V.C.2  would  be  incorporated  in  the 
"equivalent  margins"  analysis  in 
Section  IV.A.l,  as  a  provisional  method 
for  developing  fraciure  toughness  data 
needed  for  that  analysis.  At  the  present 
lime  there  is  an  ad(H)uate  generic 
fracture  toughness  data  base  avail.ible  to 
perform  these  analyses,  with 
appropriate  bounding  considerations. 
The  modification  would  permit  a 
licensee  to  develop  plant-specific  data. 
Generally.  plant-spe<:ific  data  would 
result  in  a  reduction  in  the  margin 
applied  to  the  fracture  toughness  data, 
to  refle*:t  the  reduction  in  uncertainties 
due  to  the  availability  of  plant-specific 
data.  However,  this  must  be  evaluated 
on  a  case-by-case  basis. 

The  pressure-temperature  and 
minimum  permissible  temperature 
requirements  in  Se<:tion  IV  would  be 
re.structured,  with  the  principal  feature 
being  the  addition  of  a  table  which 
summarizes  the  pressure-temperature 
limit  requirements  and  minimum 
temperature  requirements  as  a  function 
of  the  plant  operating  condition,  the 
vessel  pressure,  whether  fuel  is  in  the 
vessel,  and  whether  the  core  is  critical 
In  addition.  Section  IV  would  be 
reworded  to  clarify  the  minimum 
permissible  temperature  requirement  by 
mdiriiting  the  criteria  for  use  in 
determining  the  lo<;ation  in  the 
component  or  material  which  must 
satisfy  the  minimum  temperature 


requirement.  This  minimum 
temperature  is  defined  in  Section  IV  as 
the  metal  temperature  of  the  controlling 
material  in  the  region  which  has  the 
least  favorable  combination  of  stress  and 
temperature  for  the  appropriate  plant 
condition. 

The  requirement  that  all  pressure  and 
leak  tests  of  the  RPV  required  by  Section 
XI  of  the  ASME  Code  must  be 
completed  before  the  core  is  critical  is 
intended  to  prohibit  the  use  of  nuclear 
heat,  i.e..  core  criticality,  before  the 
completion  of  these  tests.  The  use  of 
nuclear  heat  before  the  completion  of 
such  tests  is  considered  unsafe  for 
several  reasons,  including  the  hindrance 
of  finding  leaks  with  the  vessel  at  such 
a  high  temperature  and  the  potential  for 
e.xacerbating  the  consequences  of  a 
vessel  rupture  (in  the  extremely 
unlikely  event  that  it  should  occur)  by 
having  the  core  critical.  The  explicit 
prohibition  of  nuclear  heat  in  these 
cases  was  recommended  to  the 
Executive  Diretior  for  Operations  by  the 
Committee  to  Review  Generic 
Requirements  in  a  memorandum  dated 
June  7.  1990. 

The  requirements  on  thermal 
annealing  contained  in  the  current 
Appendix  G  (Section  V.D)  would  be 
replaced  by  a  reference  to  the  proposed 
Thermal  Annealing  rule,  10  CFR  50.66. 

Changing  the  reference  to  Appendix  G 
of  the  ASME  Code  from  Section  III  to 
Section  XI  means  that  the  requirements 
for  operating  plants  will  no  longer  come 
from  the  construction  code  (Se<nion  III 
of  the  ASME  Code)  but  instead  will 
come  from  Section  XI.  the  in-service 
inspeition  code.  Appendix  G  to  Section 
XI  and  Appendix  G  to  Section  III  are 
identical,  so  this  amendment  would  not 
result  in  a  change  in  teriinical 
requirements. 

Se<  tion  IV. B  of  Appendix  G  requires 
that: 

"Reador  ves.sels  for  which  the 

predicted  value  of  upper-shelf  energy  at 

end  of  life  is  below  50  ft-lb  or  for  wbich 

the  predicted  value  of  adjusted 

reference  temperature  at  end  of  life 

exceeds  200  'F  (93  °C)  must  be  designed 

to  permit  a  thermal  annealing  treatment 
•  •  •  *• 

This  proposed  rule  would  delete  that 
requirement.  This  deletion  conforms 
with  Commission  direction  from  19H5 
and  public  comments  to  delete  this 
section.  An  additional  consideration  to 
delete  this  requirement  is  that  there 
should  be  no  requirement  to  ensure  the 
feasibility  of  a  (future)  voluntary 
activity. 

During  the  Commission  review  of  the 
revision  of  Appendix  G  published  final 
on  May  27,  1983  (48  FR  24009),  the 
requirement  to  "design  to  permit 


annealing"  was  criticized  because 
licensee  response  to  the  requirement 
was  perfunctory  and  staff  review  of  the 
responses  was  cairsory,  as  detailed  in 
SECY-83-254  (June  27,  1983).  Further, 
there  were  no  criteria  to  assess  whether 
a  design  would  permit  annealing.  An 
additional  problem  cited  with  the 
requirement  was  that  it  was 
misinterpreted  to  mean  that  plant 
operation  with  an  RTndt  greater  than 
ZOO'F  or  a  Chirpy  upper-shelf  energy 
below  50  ft-lb  was  unsafe.  The 
Commission  indicated  that  it  would 
seek  public  comments  on  the  proposed 
deletion  of  the  requirement,  and  this 
was  done  concurrently  with  the 
publication  of  the  proposed  PTS  rule  on 
February  4,  1984  (49  FR  4498).  All 
sixteen  of  the  commenters  on  this  item 
recommended  deletion  of  the  paragraph, 
although  eight  of  them  urged  that  the 
deletion  should  not  in  any  way  imply 
that  annealing  is  no  longer  an  option  to 
increase  safety  margins.  In  the  notice  of 
final  rulemaking  for  the  PTS  rule 
published  on  July  23, 1985  (50  FR 
29944),  the  "Supplementary 
Information"  noted  that  the  Commission 
planned  a  separate  rulemaking  action  to 
delete  Section  IV. B.  That  planned 
deletion  was  delayed  so  that  it  could  be 
combined  with  other  amendments  to 
Appendix  G. 

Appendix  HoflO  CFR  Part  50 

Changes  in  the  fracture  toughness 
properties  of  the  RPV  beltline  materials 
due  to  irradiation  embrittlement  are 
monitored  using  a  surveillance  program, 
as  required  in  Appendix  H  of  10  CFR 
Part  50,  "Reactor  Vessel  Material 
Surveillance  Program  Requirements". 
Appendix  H  references  American 
Society  for  Testing  and  Materials 
(ASTM)  standard  E  185  ("Standard 
Practice  for  Conducting  Surveillance 
Tests  for  Light- Water  Cooled  Nuclear 
Power  Reactor  Vessels")  for  many  of  the 
detailed  requirements  of  surveillance 
programs,  and  permits  the  use  of 
integrated  surveillance  programs, 
wherein  surveillance  program  capsules 
for  one  reactor  are  irradiated  in  another 
reactor.  This  proposed  amendment 
would  make  the  following  changes: 

1.  End  the  provision  for  "reducing  the 
amount  of  testing"  for  integrated 
surveillance  programs, 

2.  Restructure  the  section  on 
requirements  for  integrated 
surveillance  programs  (Section  II.C). 
and 

3.  Clarify  the  version  of  ASTM  Standard 
E  185  that  applies  to  the  surveillance 
program. 

Integrated  surveillance  programs  are 
permitted  under  Section  II.C  of 


Appendix  H  of  10  CFR  Part  50.  One 
provision  of  this  section  is  that  "the 
amount  of  testing  may  be  reduced  if  the 
initial  results  agree  with  predictions."  It 
is  proposed  to  discontinue  this 
provision  as  of  the  effective  date  of  the 
Appendix,  although  previous 
authorizations  granted  by  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
would  continue  in  effect. 

A  second  proposed  change  to 
Appendix  H  restructures  Section  II.C  to 
clarify  the  requirements  for  integrated 
surveillance  programs. 

The  other  principal  change  to 
Appendix  H  clarifies  the  version  of 
ASTM  Standard  E  185  that  applies  to 
the  various  portions  of  the  surveillance 
programs.  Appendix  H  recognizes  the 
need  to  separate  surveillance  programs 
into  two  essential  parts,  specifically  the 
design  of  the  program,  and  subsequent 
testing  and  reporting  of  results  from  the 
surveillance  capsules.  Since  the  design 
of  the  surveillance  program  cannot  be 
changed  once  the  program  is  in  place, 
the  requirements  for  design  of  the 
surveillance  program  are  static  for  each 
plant.  However,  the  testing  and 
reporting  requirements  are  updated 
along  with  technical  improvements 
made  to  ASTM  standard  E  185.  The 
clarification  proposed  in  this  revision 
indicates  that  the  design  of  the  program 
and  the  withdrawal  scbedule  must  meet 
the  requirements  of  ASTM  E  185-73.  or 
the  edition  of  ASTM  E  185  that  is 
current  on  the  issue  date  of  the  ASME 
Code  to  which  the  reactor  vessel  was 
purchased,  whichever  is  latest. 
Licensees  could  choose  to  comply  with 
later  editions  of  ASTM  E  185.  up 
through  the  1982  edition.  Further, 
specimen  test  procedures  and  reporting 
requirements  must  meet  the 
requirements  of  ASTM  E  185-82  "to  the 
extent  practicable  for  the  configuration 
of  the  specimens  in  the  capsule." 

The  NRC  staff  intended  that  this 
proposed  amendment  to  Appendix  H 
would  incorporate  by  reference  a 
version  of  ASTM  standard  E  185 
updated  from  the  currently  available 
1982  version.  However,  that 
standardization  process  has  not  been 
completed,  and  it  was  decided  to 
proceed  with  this  proposed  amendment. 
A  subsequent  amendment  to  Appendix 
H  will  be  considered  after  the  NRC  staff 
has  reviewed  the  updated  ASTM 
standard. 

Request  for  Public  Comments 

On  June  13, 1994  (SECY-94-163)  the 
staff  requested  Commission  approval  to 
publish  for  public  comment  these 
proposed  revisions  and  provided  a 
discussion  of  options  for  public 
participation  related  to  thermal 


annealing.  The  Commission  approved 
issuance  of  the  proposed  revisions  but 
directed  that  the  staff  to  (1)  include  with 
the  proposed  rule  package  a  discussion 
of  options  the  staff  has  considered  for 
structuring  of  the  regulatory  process  for 
the  proposed  thermal  annealing  rule  (10 
CFR  50.66),  which  is  included  in  the 
following  section,  and  (2)  request 
comments  on  the  following  issues 
related  to  the  proposed  regulation  on 
thermal  annealing: 

1.  The  technical  adequacy  of  the  staffs 
guidance; 

2.  The  sufficiency  of  the  guidance  and 
criteria  to  support  a  certification  that 
if  satisfied,  a  plant  with  an  annealed 
vessel  can  safely  resume  operation; 

3.  Whether  health  and  safety  concerns 
are  best  served  by  approval  of  the 
thermal  annealing  plan  or  of  readiness 
for  restart; 

4.  The  preferred  regulatory  process 
(including  opportunities  for  public 
participation)  and  the  commenter's 
basis  for  recommending  a  particular 
process;  and 

5.  Whether  there  are  health  and  safety 
issues  concerning  thermal  annealing 
that  cannot  be  addressed  generically 
and  would  warrant  plant-specific 
consideration. 

Options  the  Staff  Has  Considered  for 
Structuring  of  the  Regulatory  Process 
Related  to  Public  Participation  in 
Thermal  Annealing 

A  significant  issue  with  respect  to 
thermal  annealing,  identified  in  SECY- 
92-283  (August  14.  1992).  is  the  nature 
and  timing  of  public  participation 
related  to  the  NRC's  review  and 
approval  of  a  licensee's  proposal  for 
thermal  annealing.  The  proposed  rule 
does  not  address  public  participation 
per  se.  but  instead  provides  the 
performance  requirements  that  a 
licensee  would  have  to  meet  to  gain 
NRC  approval  of  a  thermal  annealing 
application  and  to  permit  subsequent 
operation.  Under  the  proposed  rule, 
there  are  three  circumstances  that 
arguably  require  an  opportunity  for 
hearing  pursuant  to  Section  189  of  the 
Atomic  Energy  Act  of  1954  (AEA)  in 
connection  with  NRC  review  and 
approval  of  thermal  annealing.  First,  a 
licensee  seeking  to  anneal  its  reactor 
vessel  must  obtain  NRC  approval  of  the 
content  of  the  thermal  annealing  plan 
prior  to  implementing  the  plan  (see 
§  50.66(a)  of  the  proposed  rule)^  Second, 
and  apart  from  the  NRC  approval 
required  under  §  50.66(a),  the  thermal 
annealing  process  as  described  in  the 
licensee's  plan  may  necessitate  license 
amendments  (including  technical 
specification  changes).  License 


amendments  may  be  required  if  the 
licensee's  final  safety  analysis  report 
(FSAR)  needs  to  be  revised  to  reflect  the 
thermal  annealing  process,  and  the 
licensee  is  unable  to  conclude  that  such 
FSAR  changes  do  not  constitute 
"unreviewed  safety  questions"  under  10 
CFR  50.59.  Implementation  of  the 
thermal  annealing  plan  may  also  violate 
existing  technical  specifications, 
necessitating  requests  for  changes  to 
technical  specifications.  Any  license 
amendment  and  technical  specification 
change  must  be  approved  by  the  NRC 
before  the  licensee  may  implement  the 
thermal  annealing  plan.  Finally,  after 
the  licensee  implements  the  annealing 
plan,  if  he  determines  that  he  cannot 
meet  the  criteria  specified  in 
§  50.66(c)(1)  of  the  proposed  rule,  then 
NRC  approval  is  needed  in  order  for  the 
licensee  to  resume  operation  (see 
§  50.66(c)(2)  of  the  proposed  rule). 

It  is  clear  that  any  license 
amendments  and  technical  specification 
changes  necessitated  by  the  thermal 
annealing  plan  would  require  an 
opportunity  for  hearing,  in  accordance 
with  Section  189  of  the  AEA.  However, 
the  scope  of  such  a  hearing  would 
normally  be  limited  to  consideration  of 
whether  the  proposed  license 
amendment  and  technical  specification 
changes  are  in  accordance  with  the 
Commission's  rules,  and  therefore 
provide  reasonable  assurance  of 
adequate  protection  to  the  public  health 
and  safety.  Issues  related  to  the  more 
general  matter  of  the  acceptability  of  the 
thermal  annealing  plan  proposed  by  the 
licensee  would  not  fall  within  the  scope 
of  any  hearing  for  license  amendment  or 
technical  specification  change,  except  as 
they  fall  directly  in  the  scope  of  the 
requested  amendment  or  technical 
specification  change. 

However,  there  is  some  question 
whether  the  AEA  requires  an 
opportunity  for  hearing  in  connection 
with  the  NRC  approval  of  the  thermal 
annealing  plan  or  the  NRC  decision 
approving  resumption  of  operation 
under  the  proposed  rule.  There  are  four 
primary  alternatives  with  respect  to 
providing  an  opportunity  for  hearing  in 
connection  with  thermal  annealing. 
These  alternatives  are  discussed  in 
greater  detail  below: 

Alternative  1.  No  Opportunity  for 
Hearing  Under  Rule  as  Proposed 

Under  this  alternative,  the  contention 
is  that  Section  189  of  the  AEA  does  not 
afford  an  interested  member  of  the 
public  a  right  to  request  a  hearing  in 
connection  with  NRC  approvals  of 
thermal  annealing  plans  and  resumption 
of  operation  under  §50. 66(c)(2).  This 
alternative  is  consistent  with  other 
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provisions  in  10  CFR  Part  50  where 
approval  by  the  Director  of  NRR  is 
required  and  hearings  are  not  routinely 
offered. 

Notwithstanding  the  lack  of  a 
requirement  for  a  public  hearing,  the 
staff  anticipates  that,  with  respect  to  the 
initial  or  the  first  several  applications 
for  thermal  annealing,  several  informal 
hearings  or  public  meetings  would  be 
held  by  the  staff  to  permit  discussion  of 
both  the  thermal  annealing  plan 
proposed  by  the  licensee  and  the 
technical  issues  related  to  annealing. 
These  hearings  or  meetings  would 
ensure  that  all  of  the  pertinent  technical 
issues  have  been  addressed  by  the 
licensee  in  its  thermal  annealing  plan 
and  by  the  staff  in  its  review  of  the  plan. 
These  hearings  or  meetings  would  be 
noticed  in  the  Federal  Register. 

Alternative  2,  Discretionary 
Opportunity  for  Hearing  Under  Rule  as 
Proposed 

Under  this  alternative,  the  contention 
is  that  Section  189  of  the  AEA  does  not 
afford  an  interested  member  of  the 
public  a  right  to  request  a  hearing. 
However,  as  a  matter  of  discretion,  the 
Commission  would  determine  on  a  case- 
hy-ca.se  basis  whether  an  opportunity 
for  hearing  will  be  provided  in 
connection  with  the  Director  of  NRR's 
determination  on  a  thermal  annealing 
application  under  §  50.66(b)  of  the 
proposed  rule.  In  the  hearing,  the 
Commission  would  consider  issues 
related  to  the  adequacy  of  the  thermal 
annealing  plan,  as  well  as  the  vessel's 
ability  to  perform  its  safety  function 
after  being  annealed. 

A  case-by-case  determination  wotild 
also  be  made  by  the  NRC  w  ith  respet:t 
to  providing  an  opportunity  for  hearing 
on  the  Director  of  NRR's  detenninalion 
on  the  licensee's  justification  for 
subsequent  operation  under  the 
proposed  §  50.B6(c)(2). 

In  both  ca.ses,  the  Commission  would 
publish  a  notice  in  the  Federal  Regi.sler 
announcing  the  NRC's  approval  of  the 
licensee's  thermal  annealing  plan  or 
approval  of  resumed  operation  under 
§  50.66(c)(2).  Neither  implementation  of 
the  thermal  annealing  plan  nor 
resumption  of  operation,  once  approved 
by  the  NRC,  would  be  contingent  upon 
completion  of  any  hearing;  i.e.,  the 
Commission  does  not  believe  that  it  is 
required  to  make  a  Section  189  "no 
signiHcant  hazards  determination" 
("Sholly  finding")  when  it  provides  a 
dis<:retionary  hearing. 

Alternative  3.  Required  Opportunity  for 
Hearing  Under  Rule  as  Proposed 

Under  this  alternative,  the  contention 
is  that  a  hearing  is  required  by  Seiiion 


189  of  the  AEA  for  both  NRC's  approval 
of  the  thermal  annealing  plan  and  any 
NRC  approval  of  resumed  operation 
following  annealing.  The  adequacy  of 
the  thermal  annealing  plan,  as  well  as 
the  vessel's  ability  to  perform  its  safety 
function  af^er  being  annealed,  could  be 
raised  in  the  hearing  associated  with 
approval  of  the  thermal  annealing  plan. 
Licensee  implementation  of  the  thermal 
annealing  plan  could  not  commence 
until  any  hearing  is  concluded  unless 
the  NRC  makes  a  "no  significant 
hazards  determination"  with  respect  to 
the  thermal  annealing. 

Alternative  4.  Modify  Proposed  Rule  to 
Require  Suspension  of  License  Prior  to 
Thermal  Annealing 

Under  this  alternative,  the  proposed 
rule's  regulatory  approach  for  thermal 
annealing  would  be  modified  to  include 
a  suspension  of  the  operating  license 
during  thermal  annealing,  i  he 
suspension  would  be  automatic  under 
the  rule,  without  tlie  need  for  a 
suspension  order,  although  a  letter 
confirming  the  licensee's  status  under 
the  annealing  rule  would  be  prepared. 
The  rule  itself,  as  is  currently  drafted, 
would  specify  the  conditions  for  lifting 
of  the  suspension  (Section  50.66(b)). 
The  licensee  would  anneal  its  reactor 
vessel  without  prior  NRC  approval  of  its 
program  for  conducting  the  annealing. 
Upon  completion,  the  suspension 
would  be  lifted  only  if  the  licensee 
demonstrated  that  the  thermal  annealing 
has  addressed  the  reactor  enbrittlement 
such  that  it  is  acceptable  to  operate  the 
plant.  There  would  be  no  opportunity 
for  hearing  associated  with  the  lifting  of 
the  suspension,  and  since  there  would 
be  no  prior  NRC  approval  of  the 
annealing  program,  a  hearing 
opportunity  under  Section  189  would 
not  be  implicated  by  any  such  approval. 

Submission  of  Comments  In  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper' 
copy,  a  copy  of  the  letter  in  electronic 
format  on  a  DOS-formatted  (IBM 
compatible)  5.25  or  3.5  in<.h  computer 
diskette.  Text  files  should  be  provided 
in  WordPerfect  format  or  unformatted 
ASCII  code.  The  format  and  version 
should  be  identified  on  the  diskette's 
external  label. 

Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51.  that  this  rule,  if 
adopted,  would  not  be  a  major  Jedcral 


action  significantly  aH^ecting  the  quality 
of  human  environment  and,  therefore, 
an  enviroiunental  impact  statement  is 
not  required. 

As  discussed  below,  the  individual 
actions  covered  in  this  proposed 
rulemaking  would  either  serve  to 
enhance  safety  of  the  reactor  pressure 
vessel,  thereby  decreasing  the 
environmental  impact  of  plant 
operation,  or  have  no  impact  on  the 
environment.  Therefore,  in  all  cases 
these  individual  actions  will  not  have 
an  adverse  impact  on  the  environment. 

PTS  Rule  (10  CFR  50.61) 

The  inclusion  of  thermal  annealing  as 
an  option  for  mitigating  the  effects  of 
neutron  irradiation  would  serve  to 
decrease  the  environmental  impact  of 
plant  operation  by  enhancing  the  safety 
of  the  reactor  pressure  vessel. 

The  incorporation  of  the  Regulatory 
Guide  1.99,  Revision  2.  method  for 
determining  RTndt  into  the  PTS  rule 
would  have  no  impact  on  the 
environment  because  this  change  will 
result  in  values  of  RTpts  which  are 
consistent  with  those  currently  used  in 
plant  operation. 

The  restructuring  of  the  PTS  rule  is 
the  type  of  action  described  in 
categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  an  environmental 
assessment  is  not  necessary  for  this 
cliange. 

Thermal  Annealing  Rule  (10  CFR  50.66) 

The  proposed  thermal  annealing  rule 
(10  CFR  50.66)  would  permit  and 
provide  requirements  for  the  thermal 
annealing  of  a  reactor  vessel  to  restore 
fracture  properties  of  the  reactor  vessel 
material  which  have  been  degraded  by 
neutron  irradiation.  This  rule  does  not 
affect  all  plants  but  provides  an 
alternative  for  assuring  compliance  with 
the  requirements  in  10  CFR  50.61  and 
Appendix  G  of  10  CFR  Part  50.  and 
would  only  apply  when  a  licensee  elects 
to  use  it. 

The  application  of  thermal  annealing 
to  a  reactor  vessel  would  improve  the 
condition  of  the  reactor  vessel  material. 
In  addition,  this  rule  would  establish 
requirements  to  avoid  damaging  the 
reactor  system  and  to  protect  against 
accidents  during  the  annealing 
operation,  with  attendant  environmental 
consequences. 

This  rule  is  one  of  several  regulatory 
requirements  that  will  function  to 
ensure  reactor  vessel  integrity.  In  that 
sense,  this  rule  would  have  a  positive 
impact  on  the  environment  by  reducing 
the  potential  for  vessel  failure.  For  these 
reasons,  the  Commission  has 
determined  that  there  would  be  no 
significant  impact  and,  therefore,  an 


environmental  statement  is  not 
required. 

Appendix  GofW  CFR  Part  50 

Concerning  the  amendments 
proposed  to  Appendix  G  of  10  CFR  Part 
50.  the  prohibition  of  core  criticality 
before  completion  of  the  required 
pressure  and  leak  tests  will  serve  to 
reduce  the  potential  for  vessel  failure, 
and  thereby  decrease  the  environmental 
impact  of  plant  operation. 

The  restructuring  of  Sections  IV  and 
V  of  Appendix  G  is  clarifying  or 
corrective  in  nature,  and  hence  is  the 
type  of  action  described  in  categorical 
exclusion  10  CFR  51.22(c)(2).  Therefore, 
an  environmental  assessment  is  not 
necessary  for  this  change. 

The  changing  of  the  reference  from 
Appendix  G  of  Section  III  of  the  ASME 
Code  to  Appendix  G  of  Section  XI  of  the 
ASME  Code  has  no  impact  on  the 
environment  since  the  requirements  in 
the  Appendices  are  identical.  Therefore, 
there  is  no  adverse  impact  on  the 
environment  from  this  change. 

The  referencing  of  the  thermal 
annealing  rule  results  in  no  adverse 
impact  on  the  environment  since 
Appendix  G  currently  permits  the  use  of 
thermal  annealing  to  reduce  fracture 
toughness  loss  of  the  RPV  materials  due 
to  irradiation  embrittlement. 

The  deletion  of  the  "design  to  permit 
annealing"  requirement  has  no  adverse 
impact  on  the  environment.  This 
assessment  is  based  on  the  fact  that 
annealing  is  a  voluntary  activity. 

Appendix  H  of  10  CFR  Part  50 

Concerning  the  amendments 
proposed  to  Appendix  H  of  10  CFR  Part 
50,  the  requirement  that  all  irradiation 
surveillance  tests  be  made  (i.e.,  no 
reduction  in  testing  is  permitted)  would 
have  a  positive  impact  on  the 
environment  in  helping  to  assure  the 
integrity  of  the  reactor  pressure  vessel. 

The  restructuring  of  Section  II.C  is  the 
type  of  action  described  in  categorical 
exclusion  10  CFR  51.22(c)(2).  Therefore, 
an  environmental  assessment  is  not 
necessary  for  this  change. 

The  clarification  of  the  applicable 
version  of  ASTM  Standard  E  185  will 
result  in  no  adverse  impact  to  the 
environment  since  there  will  be  no 
change  to  current  surveillance 
programs.  Changes  to  future 
surveillance  programs  will  make  the 
programs  more  effective  in  assessing 
irradiation  embrittlement  effects  to  the 
RPV  materials,  thereby  helping  to  assure 
the  integrity  of  the  reactor  pressure 
vessel. 


Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  6.000  hours  per  respondent, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555;  and  to  the 
Desk  Officer,  Office  of  Information  and 
Regulatory  Affairs.  NEOB-3019,  (3150- 
0011),  Office  of  Management  and 
Budget,  Washington,  D.C.  20503. 

Regulatory  Analysis 

The  NRC  staff  has  prepared  a 
regulatory  analysis  for  the  proposed 
amendments  to  10  CFR  50.61.  10  CFR 
Part  50,  Appendix  G  and  10  CFR  Part  50 
Appendix  H.  which  describes  the 
factors  and  alternatives  considered  by 
the  Commission  in  deciding  to  propose 
these  amendments.  A  copy  of  the 
regulator)'  analysis  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  20555.  Single  copies  of  the  analysis 
may  be  obtained  from  Alfred  Taboada. 
Office  of  Nuclear  Regulatory  Research. 
U.S.  Nuclear  Regulatory-  Commission. 
Washington.  DC  20555.  telephone.  (301) 
415-6014. 

Single  copies  of  the  regulator)- 
analysis  prepared  for  10  CFR  50.66  may 
be  obtained  from  Alfred  Taboada,  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulator)-  Commission. 
Washington.  DC  20555,  telephone.  (301) 
415-6014. 

Regulatory  Flexibility  Act  Certification 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b).  the 
Commission  certifies  that,  if  adopted, 
the  proposed  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rules  which  would  be  affected  by 
the  proposed  amendments:  (1)  Preclude 
brittle  fracture  of  embrittled  vessels 
during  PTS  events.  (2)  provide  the 


general  fracture  toughness  requirements 
for  RPVs.  including  ductile  fracture 
toughness  requirements  and  pressure- 
temperature  limits.  (3)  provide  the 
requirements  for  surveillance  programs 
to  monitor  irradiation  embrittlement  of 
RPV  beltline  materials,  and  (4)  provide 
for  a  method  for  restoring  the  fracture 
toughness  of  RPV  beltline  materials 
used  in  nuclear  facilities  licensed  under 
the  provision  of  10  CFR  50.21(b)  and  10 
CFR  50.22.  The  companies  that  own 
these  facilities  do  not  fall  within  the 
scope  of  the  definition  of  "small 
entities"  as  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  Small  Business 
Size  Standards  in  regulations  issued  by 
the  Small  Business  Administration  at  13 
CFR  Part  121. 

Backfit  Analysis 

PTS  Rule  (10  CFR  50.61) 

The  proposed  revision  to  Section 
50.61  would  require  licensees  to 
calculate  RTpts  using  the  same 
methodology  specified  in  Regulatory- 
Guide  1.99,  Revision  2  for  determining 
RTndt  This  proposal  is  logically  a 
requisite  part  of  the  1991  revisions  to 
§  50.61,  which  addressed  a  unified 
method  for  calculating  radiation 
enbrittlement  of  the  reactor  beltline 
materials.  However,  the  Commission 
inadvertently  failed  to  make  the 
conforming  change  to  §  50.61. 
Therefore,  the  Commission  believes  that 
the  backfit  statement  for  the  1991 
amendments,  which  determined  that  the 
backflts  were  necessar)-  to  ensure  that 
the  facility  provides  adequate  protection 
to  the  public  health  and  safety,  are 
applicable  to  this  conforming  change  to 
§50.61. 

The  restructuring  of  the  PTS  rule  does 
not  impose  any  backfits  as  defined  in  10 
CFR  50.109la)(l),  since  there  is  no 
change  in  requirements  due  to  this 
restructuring. 

The  inclusion  of  thermal  annealing 
does  not  impose  any  backfits  as  defined 
in  10  CFR  50.109(a)'(l).  for  the  reasons 
set  forth  below  in  "Thermal  Annealing 
Rule  (10  CFR  50.66)." 

Thermal  Annealing  Rule  (10  CFR  50.66) 

The  proposed  thermal  annealing  rule 
would  establish  new  requirem.ents  with 
respect  to  applications  for  thermal 
annealing.  However,  the  Commission 
has  determined  that  the  proposed  rule 
would  not  impose  a  "backfit"  as  defined 
in  10  CFR  50.109(a)(1).  The  proposed 
thermal  annealing  rule  would  not 
require  any  licensee  to  perform  thermal 
annealing.  Under  existing  requirements, 
all  licensees  are  required  to  evaluate 
whether  thev  exceed  the  PTS  screening 
limits  in  10  CFR  50.61  and  the  Charpv 
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upper  shelf  screening  limits  in  10  CFR 
Part  50,  Appendix  G.  However,  these 
rules  provide  an  alternative  means  to 
meet  these  screening  limits,  viz  . 
performing  thermal  annealing.  No 
licensee  currently  has  pending  hefore 
the  NRC  an  application  for  thermal 
annealing,  nor  has  any  current  licensee 
been  granted  permission  to  conduct 
thermal  annealing.  In  addition,  the 
proposed  rule  does  not  reflect  any  new 
or  different  Staff  position  which 
( onflicts  with  a  prior  Staff  position  or 
Commission  rule.  Thus,  the  proposed 
rule  would  have  a  purely  prospective 
effeci  on  future  applications  for  thermal 
annealing.  The  Commission  has  stated 
in  other  rulemakings  establishing 
prospet:tive  requirements,  e.g.,  10  CFR 
Part  52  and  the  Licen.se  Renewal  Rule, 
10  CFR  Part  54.  that  the  Backfit  Rule 
was  not  intended  to  protect  the  future 
applicant  from  current  changes  in 
Commission  requirements  when  there 
are  no  prior  NRC  positions  upon  which 
the  "substantial  increase  in  overall 
protection"  can  be  measured. 
Accordingly,  the  Commission  concludes 
that  the  proposed  rule  does  not  impose 
hackTits  and  a  backfit  analysis  need  not 
be  prepared  for  the  proposed  thermal 
annealing  mle. 

Ul  CFH  Port  50  Appendix  G 

The  restructuring  of  Sections  IV  and 
V  of  this  appendix,  referencing  of  the 
thermal  annealing  rule,  changing  the 
refert'iice  from  Appendix  G  of  Se<:tion 
in  of  the  ASME  Code  to  Appendix  G  of 
Swiion  XI  of  the  ASME  Code,  and 
deleting  the  "design  to  permit 
annealing"  requirement  do  not  impose 
any  backfits  as  defined  in  10  CFR 
50  109(a)(1).  be<.ause  they  are  either 
prospetiive  in  nature  or  of  a  clarifying 
nature. 

The  explicit  prohibition  on  core 
criticality  before  the  completion  of 
pressure  and  leak  tests  can  be  construed 
as  a  batJ^fit.  although  NRC  staff  intent 
was  never  to  permit  such  a  procedure 
(letter  from  J.  M.  Taylor,  NRC,  to  N.  S. 
Reynolds  and  D.  F.  Stenger.  NIJBARG. 
dated  February  2.  1990).  The 
Commission  has  concluded  that  any 
backfit  requirements  in  this  amendment 
are  necessary  to  bring  the  facilities  into 
compliance  with  licenses,  or  the  rules 
and  orders  of  the  Commission,  or  into 
conformance  with  written  commitments 
by  the  licensees.  Therefore,  a  backfit 
analysis  is  not  required  pursuant  to  10 
CFR  50.109(aM4)(i).  This  amendment 
underscores  the  prior  intent  of  the 
Commission  to  prohibit  the  use  of 
nuclear  heat  before  the  completion  of 
leak  and  pressure  tests  that  is  implicit 
in  10  CFR  50.55a  and  Section  XI  of  the 
ASME  Code.  The  Commission's  intent 


in  this  regard  is  demonstrated  by  the 
fact  that  only  a  very  small  minority  of 
licensees  actually  used  nuclear  heat  to 
conduct  pressure  and  leak  tests  required 
by  the  ASME  Code. 

10  CFR  Part  50  Appendix  H 

The  amendments  to  Appendix  H  of  10 
CFR  Part  50  are  either  prospective  in 
nature  or  of  a  clarifying  nature,  and 
hence  do  not  involve  any  provisions 
which  would  impose  backfits  as  defined 
in  10  CFR  50.109(aUl). 

Criminal  Penalties 

For  purposes  of  Section  223  of  the 
Atomic  Energy  Act  (AEA).  the 
Commission  proposes  to  issue  the 
proposed  rule  under  one  or  more  of 
Sections  161b.  161i  or  161o  of  the  AEA. 
Willful  violations  of  the  rule  would  be 
subject  to  criminal  enforcement. 

List  of  Subjects 

W  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protei^tion.  Reactor  siting  criteria, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  50. 

PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILtZATION 
FACILITIES 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Anthority:  Sots  102.  103,  104.  105,  161. 
182,  1H3.  186.  189.  68  Stat.  936,  937.  938 
948.  953.  954.  955.  956.  as  amended,  sec 
234,  83  Siat.  1244,  as  am<>nded  (42  U.S.Q 
2132,  2133,  2134.  2135,  2201.  2232,  2233, 
2236.  2239.  2282):  socs.  201.  as  amended, 
202,  206,  88  Stat  1242,  as  amended  1244, 
1246.  (42  use.  5841,  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L  95- 
601,  sec.  10.  92  Stat.  2951  (42  US  C  5851). 
Set:tion  50.10  also  issued  under  sees.  101. 
185.  68  Stat.  95S  as  amended  (42  U.S.C.  2131, 
22.15).  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  use.  4332)  Sections  50.13,  and 
50  54(dd).  and  50.103  also  issued  under  sec 
108. 68  Stat.  939.  as  amended  (42  U.S.C 
2138).  Sections  50.23.  50.35.  50  55.  and  50.56 
also  issued  under  tec  185.  68  Stat.  955  (42 
use  2235).  Sections  50.33a.  50.55a  and 
Appendix  Q  also  issued  under  sec.  102.  Pub. 
L.  91-190.  83  Stat  8.S3  (42  U  S  C  4332). 
Sections  50.34  and  50.54  also  issued  under 
sec  204.  88  Stat.  1245  (42  V.S.C.  5844). 
Sections  50.58,  50.91,  and  50.92  also  issued 


under  Pub.  L.  97-415,  96  Stat.  2073  (42 
use  2239).  Section  50.78  also  issued  under 
sec.  122.  68  .Stat  939  (42  U.S.C.  2152). 
Sections  50.80  -  50.81  also  issued  under  sec 
184,  68  Stat.  954.  as  amended  (42  U  S.C 
2234).  Appendix  F  also  issued  under  sec. 
187.  68  Stat  955  (42  U.S.C.  2237). 

2.  Section  50.61  is  revised  to  read  as 
follows: 

§50.61  Fracture  toughness  requircrrents 
tor  pfOtecUon  against  pressonzrxj  thermal 
Shock  events 

(a)  Definitions.  For  the  purposes  of 
this  section: 

(1)  ASME  Code  means  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code,  Section  III, 
Division  I,  "Rules  for  the  Construction 
of  Nuclear  Power  Plant  Components," 
edition  and  addenda  and  any 
limitations  and  modifications  thereof  as 
specified  in  §  50.55a  of  this  part. 

(2)  Pressurized  Thermal  Shock  Event 
means  an  event  or  transient  in 
pressurized  water  reactors  (PWRs) 
causing  severe  overcooling  (thermal 
shock)  concurrent  with  or  followed  by 
significant  pressure  in  the  reactor 
vessel. 

(3)  Reactor  Vessel  Beltline  means  the 
region  of  the  reactor  vessel  (shell 
material  including  welds,  heat  affected 
zones  and  plates  or  forgings)  that 
directly  surrounds  the  effective  height 
of  the  active  core  and  adjacent  regions 
of  the  reactor  vessel  that  are  predicted 
to  experience  sufficient  neutron 
radiation  damage  to  be  considered  in 
the  selection  of  the  most  limiting 
material  with  regard  to  radiation 
damage. 

(4)  RTsoT  means  the  reference 
temperature  for  a  reactor  ves.sel 
material,  under  any  conditions.  For  the 
reactor  vessel  beltline  materials,  RTndt 
must  account  for  the  effects  of  neutron 
radiation. 

(5)  RTsDTitA  means  the  reference 
temperature  for  a  reactor  vessel  material 
in  the  pre-service  or  unirradiated 
condition,  evaluated  according  to  the 
procedures  in  the  ASME  Cade, 
Paragraph  NB-2331. 

(6)  EOL  Fluence  means  the  best- 
estimate  neutron  fluence  projected  for  a 
specific  vessel  beltline  material  at  the 
clad-base-metal  interface  on  the  inside 
surface  of  the  vessel  at  the  location 
where  the  material  receives  the  highest 
fluence  on  the  expiration  date  of  the 
operating  license,  the  proposed 
expiration  date  if  a  change  in  the  term 
of  the  operating  license  has  been 
requested,  or  the  end  of  a  renewal  term 
if  an  application  for  a  renewed  license 
under  10  CFR  Part  54  has  been 
submitted. 

(7)  RTrrs  means  the  reference 
temperature,  RTndt.  evaluated  for  the 


EOL  Fluence  for  each  of  the  ve.ssel 
beltline  materials,  using  the  pro<:edures 
of  paragraph  (c)  of  this  section. 

(8)  PTS  Screening  Criterion  nieans<*he 
value  of  RTpTs  for  the  vessel  beltline 
material  above  which  the  plant  cannot 
continue  to  operate  without 
justification. 

(b)  Requirements. 

(1)  For  each  pressurized  wafer  nuclear 
power  reactor  for  which  an  operating 
license  has  been  issued,  the  licensee 
shall  have  projected  values  of  RTf»rs, 
accepted  by  the  NRC.  for  e.ach  reactor 
vessel  beltline  material  for  the  EOL    - 
fiuence  of  the  material.  The  assessment 
of  RTiT.s  must  use  the  calculative 
procedures  given  in  paragraph  |c)(l)  of 
this  section,  except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section.  The  assessment  must  specify 
the  bases  for  the  projected  value  of 
RTpTs  for  each  vessel  beltline  material, 
including  the  assumptions  regarding 
core  loading  patterns,  and  must  specify 
the  copper  and  nickel  contents  and  the 
fiuence  value  used  in  the  calculation  for 
each  beltline  material.  This  assessment 
must  be  updated  whenever  there  is  a 
significant '  change  in  projected  values 
of  RTpTs.  or  upon  a  request  for  a  change 
in  the  expiration  date  for  operation  of 
the  facility. 

(2)  The  pressurized  thennal  shock 
(PTS)  screening  cTiterion  is  270  "F  for 
plates,  forgings,  and  axial  weld 
materials,  and  300  "F  for  circumferential 
weld  materials.  For  the  purpose  of 
c-omparison  with  this  criterion,  the 
value  of  RTpTs  for  the  reactor  vessel 
must  be  evaluated  according  to  the 
procedures  of  paragraph  (c)  of  this 
section,  for  each  weld  and  plate,  or 
forging,  in  the  reactor  vessel  beltline. 
RTpTs  must  be  determined  for  each 
vessel  beltline  material  using  the  EOL 
fiuence  for  that  material. 

(3)  For  each  pressurized  water  nuclear 
power  reactor  for  which  the  value  of 
RTpTs  for  any  material  in  the  beltline  is 
projected  to  exceed  the  PTS  screening 
criterion  using  the  EOL  fluence,  the 
licensee  shall  implement  those  flux 
reduction  programs  that  are  reasonably 
practicable  to  avoid  exceeding  the  PTS 
screening  criterion  set  forth  in 
paragraph  (b)(2)  of  this  section.  The 
schedule  for  implementation  of  flux 
reduction  measures  may  take  into 
account  the  schedule  for  submittal  and 
anticipated  approval  by  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  of 
(liitailed  plant-specific  analyses. 


TJianges  to  RTp-n,  values  are  considered 
•.iRnincenl  if  either  the  previous  value  or  ihe 
I  urreiit  value,  or  both  values,  exi.eed  the  .vrefning 
1  riterion  prior  to  the  expiration  of  Ihe  operating 
lirense,  including  any  renewed  term,  if  applicable, 
for  Ihe  planl. 


submitted  to  demonstrate  acceptable 
risk  with  RTpTs  above  the  screening 
limit  due  to  plant  modifications,  new 
information  or  new  analysis  techniques. 

(4)  For  each  pressurized  water  nuclear 
power  reactor  for  which  the  analysis 
required  by  paragraph  (b)(3)  of  this 
section  indicates  that  no  reasonablv 
practicable  flux  reduction  program  will 
prevent  RTprs  from  exceeding  the  PTS 
screening  criterion  using  the  EOL 
fluence,  the  licensee  shall  submit  a 
safety  analysis  to  determine  what,  if 
any.  modifications  to  equipment, 
systems,  and  operation  are  necessarj-  to 
prevent  potential  failure  of  the  reactor 
vessel  as  a  result  of  postulated  PTS 
events  if  continued  operation  beyond 
the  screening  criterion  is  allowed.  In  the 
analysis,  the  hcenscn  may  determine  the 
properties  of  the  reactor  vessel  materials 
based  on  available  information,  research 
results,  and  plant  surveillance  data,  and 
may  use  probabilistic  fracture 
me<:hanics  techniques.  This  analysis 
must  be  submitted  at  least  three  years 
before  RTpps  is  projected  to  exceed  the 
PTS  screening  criterion. 

(5)  After  consideration  of  the 
licensee's  analyses,  including  efTecls  of 
proposed  corrective  actions,  if  any, 
submitted  in  accordance  with 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section,  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  may,  on  a  case-by- 
case  basis,  approve  operation  of  tlie 
facility  with  RTprs  in  excess  of  the  PTS 
screening  criterion.  The  Director,  Office 
of  Nuclear  Reactor  Regulation,  will 
consider  factors  significantly  affecting 
the  potential  for  failure  of  the  reactor 
vessel  in  reaching  a  decision. 

(6)  If  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  concludes,  pursuant 
to  paragraph  (b)(5)  of  this  section,  that 
operation  of  the  facility  with  RTrrs  in 
excess  of  the  PTS  screening  criterion 
cannot  be  approved  on  the  basis  of  the 
licensee's  analjses  submitted  in 
accordance  with  paragraphs  (b)C3)  and 
(b)(4)  of  this  section,  the  ficensee  shall 
request  and  receive  approval  by  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  prior  to  any  operation 
beyond  the  criterion.  The  request  must 
be  based  upon  modifications  to 
equipment,  systems,  and  operation  of 
the  facility  in  addition  to  those 
previously  proposed  in  the  submitted 
analyses  that  would  reduce  the  potential 
for  failure  of  the  reactor  vessel  due  to 
PTS  events,  or  upon  further  analyses 
based  upon  new  information  or 
improved  methodology. 

(7)  If  the  limiting  RTpts  value  of  the 
plant  is  projected  to  exceed  the 
screening  criteria  in  paragraph  (b)(2).  or 
the  criteria  in  paragraphs  (b)(3)  through 
(b)(6)  of  this  section  cannot  be  satisfied, 


the  reactor  vessel  beltline  may  be  given 
a  thermal  annealing  treatment  to  recover 
the  fracture  toughness  of  the  material, 
subject  to  the  requirements  of  §  50.66. 
The  reactor  vessel  may  continue  to  he 
operated  only  for  that  service  period 
within  which  the  predicted  fradure 
toughness  of  the  vessel  beltline 
materials  satisfy  the  requirements  of 
paragraphs  (b)(2)  thr9ugh  (b)(6)  of  this 
section,  with  RTpts  accounting  for  the 
effects  of  annealing  and  subsequent 
irradiation. 

(c)  Calculation  of  RTprs.  RTpts  must 
be  evaluated  using  the  same  procedures 
used  to  calculate  RTndt,  as  indicated  in 
paragraph  (c)ll)  of  this  section,  and  as 
provided  in  paragraphs  (c)(2)  and  (c)(3). 
RTpTs  must  be  calculated  for  each  vessel 
behline  material  using  a  fluence  value, 
f,  which  is  Ihe  EOL  fluence  for  the 
material. 

(1)  Equation  1  must  be  used  to 
calculate  values  of  RTstyr  for  each  weld 
and  plate,  or  forging,  in  the  reador 
vessel  beltline. 

Equation  I: 

RTndt  =  RT^,u.-^M-fART^,„ 

(i)  RT\m,t  )  is  the  reference 
temperature.  RTndt,  of  the  material  in 
the  pre-service  or  unirradiated 
condition,  evaluated  according  to  the 
procedures  in  the  ASME  Code, 
Paragraph  NB-2331. 

(A)  If  a  measured  value  of  RTNtrnu,  is 
not  available,  a  generic  mean  value  for 
the  class*  of  material  may  be  used  if 
there  are  sufficient  test  results  to 
establish  a  mean  and  a  standard 
deviation  for  the  class. 

(B)  For  weld  metals,  the  following 
generic  mean  values  must  be  used, 
unless  justification  for  difTerent  values 
is  provided:  0  °F  for  welds  made  with 
Linde  80  flux,  and  -  56  "F  for  welds 
made  with  Linde  0091, 1092  and  124 
and  ARCOS  B-5  weld  fluxes. 

(ii)  M  means  the  margin  to  be  added 
to  account  for  uncertainties  in  the 
values  of  RTsnTcii),  copper  and  nickel 
contents,  fluence  and  the  calculatinnal 
procedures.  M  is  evaluated  from 
Equation  2. 

Equation  2: 


M  =  2^[^J^ 


(A)  In  Equation  2.  Ov  is  the  standard 
deviation  for  RTndtci  >■  If  a  measured 
value  of  RTNDj.i'.isused,  then  oi  is 
determined  from  the  precision  of  the 
test  method.  If  a  measured  value  of 


'T.he  class  of  material  foi  esti.-neling  RTMm,i')  i*- 
generally  deteniii.ned  for  welds  by  the  type  of 
welding  flux  (Linde  80.  or  oiher),  and  Jor  base  mrt,J 
by  the  malRrial  sperjficatjon. 


-.n 
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RTndt(U)  is  not  available  and  a  generic 
mean  value  for  that  class  of  materials  is 
used,  then  Ov  is  the  standard  deviation 
obtained  from  the  set  of  data  used  to 
establish  the  mean.  If  a  generic  mean 


value  given  in  paragraph  (c)(l)(i)(B)  for 
welds  is  used,  then  Ol  is  17  °F. 

(B)  In  Equation  2.  oA  is  the  standard 
deviation  for  A  RTndt  The  value  of  oA 
to  be  used  is  28  'F  for  welds  and  1 7  'F 


(A)  CF  ("Fj  is  the  chemistry  factor, 
which  is  a  fimction  of  copper  and  nickel 
content.  CF  is  given  in  Table  I  for  welds 
and  in  Table  2  for  base  metal  (plates  and 
forgings)  Linear  interpolation  is 
permitted.  In  Tables  1  and  2. '  VVt-% 
copper"  and  ■■\Vt-%  nickel"  are  the 
best  estimate  values  for  the  material, 
which  will  normally  be  the  mean  of  the 
measured  values  for  a  plate  or  forging. 
For  a  weld,  the  best  estimate  values  will 
normally  be  the  mean  of  the  measured 
values  for  a  weld  deposit  made  using 
the  same  weld  wire  heat  number  as  the 
critical  vessel  weld  If  these  values  are 
not  available,  the  upper  limiting  values 
given  in  the  material  specifications  to 
which  the  vessel  material  was  fabricated 
mav  be  used.  If  not  available, 
conservative  estimates  (mean  plus  one 
standard  deviation)  based  on  generic 
data '  may  be  used  if  justification  is 
provided.  If  none  of  these  alternatives 
are  available.  0  35%  copper  and  1.0% 
nickel  must  be  assumed. 

(B)  /  is  the  best  estimate  neutron 
fluence.  in  units  of  lO'**  n/cm''  (E  greater 
than  1  MeV).  at  the  clad-base-metal 
interface  on  the  inside  surface  of  the 
vessel  at  the  location  where  the  material 
in  question  receives  the  highest  fluence 
for  the  period  of  ser\  ice  in  question  As 
specified  in  paragraph  (c).  the  EOL 
fluence  for  the  vessel  beltline  material  is 
used  in  calculating  RTn^s 

(2)  To  verify  that  RTndt  for  each 
vessel  beltline  material  is  a  bounding 
value  for  the  specific  reactor  vessel, 
licensees  shall  consider  plant-specific 


Equation  3: 

ARTf,DT=(CF)f 


(0.2»-OIOIogf) 


for  base  metal;  the  value  of  oA  shall  not 
e.xceed  one-half  of  A  RTndt- 

(iii)  A  RTndt  is  the  mean  value  of  the 
transition  temperature  shift,  or  change 
in  RTndt.  due  to  irradiation,  and  must 
be  calculated  using  Equation  3. 


information  that  could  affect  the  level  of 
embrittlement.  This  information 
includes  but  is  not  limited  to  the  reactor 
vessel  operating  temperature  and 
surveillance  p.ogram  results. 

(i)  Resuli.>  from  the  plant-specific 
surveillance  program  must  be  integrated 
into  the  RTndt  estimate  if  the  plant- 
specific  surveillance  data  has  been 
deemed  credible  as  judged  by  the 
following  criteria: 

(A)  The  materials  in  the  surveillance 
capsules  must  be  those  which  are  the 
controlling  materials  w  ith  regard  to 
radiation  embrittlement. 

(B)  Scatter  in  the  plots  of  Charpy 
energy  versus  temperature  for  the 
irradiated  and  unirradiated  conditions 
must  be  small  enough  to  permit  the 
determination  of  the  30-foot-pound 
temperature  unambiguously. 

(Cf)  Where  there  £u^  two  or  more  sets 
of  surveillance  data  from  one  reactor, 
the  scatter  of  A  RTndt  values  must  be 
less  than  28  "F  for  welds  and  17'F  for 
base  metal.  Even  if  the  range  in  the 
capsule  fluences  is  large  (two  or  more 
orders  of  magnitude),  the  scatter  may 
not  exceed  twice  those  values. 

(D)  The  irradiation  temperature  of  the 
Charpy  specimens  in  the  capsule  must 
equal  the  vessel  wall  temperature  at  the 
cladding/base  metal  interface  within 
±25 'F. 

(E)  The  surveillajicc  data  for  the 
correlation  monitor  material  in  the 
capsule  must  fall  within  the  scatter 
band  of  the  data  base  for  the  material. 

(ii)  Surveillance  data  deemed  credible 
according  to  the  criteria  of  paragraph 


(c)(2)(i)  must  be  used  to  determine  a 
material-specific  value  of  CF  for  use  in 
Equation  3.  A  material-specific  value  of 
CF  is  determined  from  Equation  4. 


Equation  4: 


ih-f. 


(0  28-0.10  log  f,) 


CF  = 


yj,  (0  56-0  20 k^f,)l 

1=1 

In  Equation  4,  "n"  is  the  number  of 
surveillance  data  points.  "A,"  is  the 
measured  value  of  A  RTndt  and  "f,"  is 
the  fluence  for  each  surveillance  data 
point. 

(iii)  For  cases  in  which  the  results 
from  a  credible  plemt-specific 
surveillance  program  are  used,  the  value 
of  oA  to  be  used  is  14  °F  for  welds  and 
8.5  °F  for  base  metal;  the  value  of  oA 
may  not  exceed  one-half  of  A  RTndt- 

(iv)  The  use  of  results  from  the  plant- 
specific  surveillance  program  may  result 
in  an  RTndt  that  is  higher  or  lower  than 
those  determined  in  paragraph  (c)(1). 

(3)  Any  information  that  is  believed  to 
improve  the  accuracy  of  the  RTpts  value 
significantly  must  be  reported  to  the 
Director,  Office  of  Nuclear  Reactor 
Regulation.  Any  value  of  RTrts  that  has 
been  modified  using  the  procedures  of 
paragraph  (c)(2)  is  subject  to  the 
approval  of  the  Director,  Office  of 
Nuclear  Reactor  Regulation  when  used 
as  provided  in  this  section. 


Table  i  .—Chemistry  Factor  for  Weld  Metals.  °F 


Copper.  Wt  % 

Nickel,  Wt-% 

0 

0  20 

040 

0.60 

0.80 

1.00 

1.20 

0 

20 

20 

20 

20 

20 

20 

20 

0.01 

20 

20 

20 

20 

20 

20 

20 

02 

21 

26 

27 

27 

27 

27 

27 

.03 

22 

35 

41 

41 

41 

41 

41 

.04 

24 

43 

54 

54 

54 

54 

54 

OS 

26 

49 

67 

68 

68 

68 

68 

.06 

29 

52 

77 

82 

82 

82 

82 

.07 

32 

55 

85 

95 

95 

95 

95 

08 

36 

58 

90 

106 

108 

108 

108 

Copper,  VVl-% 


.09 

.10 

.11 

.12 

.13 

.14 

.15 

.16 

.17 

.18 

.19 

.20 

.21 

.22 

23 

24 

.25 

.26 

.27 

.28 

.29 

.30 

.31 

32 

33 

.34 

.35 

.36 

.37 

.38 

39 

.40 


Copper,  Wt-% 


'Ddt4  (rom  nMiiitr  veuels  faibrudlcd  lu  (hi?  %tn\e        inqur^iinn  and  in  the  Vdine  lime  period  is  an 
RMteridl  ipetific  atiim  in  Ihe  M.-ne  \hi»p  at  the  vessel      example  of    generic  d.iU." 


0 

0.01 
.02 
.03 
.04 
.05 
.06 
.07 
.08 
.09 
.10 
.11 
.12 
.13 
.14 
.15 
.16 
17 
.18 
.19 
.20 
2\ 
22 
23 
.24 
^5 
.26 
.27 
.28 
.29 
.30 


Table  i.— Chemistry  Factor  for  Weld  Metals,  »F— Continued 


Nickel,  Wt-% 


40 
44 
49 
52 
58 
61 
66 
70 
75 
79 
83 
88 
92 
97 
101 
105 
110 
113 
119 
122 
128 
131 
136 
140 
144 
149 
153 
158 
162 
166 
171 
175 


20 

20 

20 

20 

22 

25 

28 

31 

34 

37 

41 

45 

49 

53 

57 

61 

65 

69 

73 

78 

82 

86 

91 

95 

100 

104 

109 

114 

119 

124 

129 


0.20 


61 
65 
68 
72 
76 
79 
84 
88 
92 
95 
100 
104 
108 
112 
117 
121 
126 
130 
134 
138 
142 
146 
151 
155 
160 
164 
168 
172 
177 
182 
185 
189 


0.40 


94 
97 
101 
103 
106 
109 
112 
115 
119 
122 
126 
129 
133 
137 
140 
144 
148 
151 
155 
160 
164 
167 
172 

ICO 

184 
187 
191 
196 
200 
203 
207 


0.60 


115 

122 

130 

135 

139 

142 

146 

149 

151 

154 

157 

160 

164 

167 

169 

173 

176 

180 

184 

187 

191 

194 

198 

202 

206 

209 

212 

216 

220 

223 

227 

231 


0.80 


122 

133 

144 

153 

162 

168 

175 

178 

184 

187 

191 

194 

197 

200 

203 

206 

209 

212 

216 

218 

222 

225 

228 

231 

234 

238 

241 

245 

248 

250 

254 

257 


Table  2.— Chemistry  Factor  for  Base  Metals,  ^F 


Nickel.  Wt-% 


0.20 


20 
20 
20 
20 
26 
31 
37 
43 
48 
53 
58 
62 
67 
71 
75 
80 
84 
88 
92 
97 
102 
107 
112 
117 
121 
126 
130 
134 
138 
142 
146 


0.40 


0.60 


20 

20 

20 

20 

20 

20 

20 

20 

26 

26 

31 

31 

37 

37 

44 

44 

51 

51 

58 

58 

65 

65 

72 

74 

79 

83 

85 

91 

91 

100 

99 

110 

104 

118 

110 

127 

115 

134 

120 

142 

125 

149 

129 

155 

134 

161 

138 

167 

143 

172 

148 

176 

151 

180 

155 

184 

160 

187 

164 

191 

167 

194 

0.80 


20 
20 
20 
20 
26 
31 
37 
44 
51 
58 
67 
77 
86 
96 
105 
115 
123 
132 
141 
150 
159 
167 
176 
184 
191 
199 
205 
211 
216 
221 
225 


1.00 


122 

135 

148 

161 

172 

182 

191 

199 

207 

214 

220 

223 

229 

232 

236 

239 

243 

246 

249 

251 

254 

257 

260 

263 

266 

269 

272 

276 

278 

281 

285 

288 


1.00 


20 
20 
20 
20 
26 
31 
37 
.  44 
51 
58 
67 
77 
86 
96 
106 
117 
125 
135 
144 
154 
164 
172 
181 
190 
199 
208 
216 
225 
233 
241 
249 


1.20 


1.20 


122 

135 

148 

161 

176 

188 

200 

211 

221 

230 

238 

245 

252 

257 

263 

268 

272 

276 

280 

284 

287 

290 

293 

296 

299 

302 

305 

308 

311 

314 

317 

320 


20 
20 
20 
20 
26 
31 
37 
44 
51 
58 
67 
77 
86 
96 
106 
117 
125 
135 
144 
154 
165 
174 
184 
194 
204 
214 
221 
230 
239 
248 
257 
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Table  2.— Chemistry  Factor  for  Base  Metals.  "F— Continued 


NicKe).  Wt  % 

Coppef.  Wt  % 

0 

020 

0  40 

0.60 

080 

1  00 

1.20 

.31 
.32 
33 
.34 
.35 
.36 
.37 
38 
.39 
.40 

134 
139 
144 
149 
153 
158 
162 
166 
171 
175 

151 
155 
160 
164 
168 
173 
177 
182 
185 
189 

172 
175 
180 
184 
187 
191 
196 
200 
203 
207 

198 
202 
205 
209 
212 
216 
220 
223 
227 
231 

228 
231 
234 
238 
241 
245 
248 
250 
254 
257 

255 
260 
264 
268 
272 
275 
278 
281 
285 
288 

266 
274 
282 
290 

?98 

303 
308 
313 
317 
320 

3.  A  new  §  50.66  is  added  to  read  as 
follows: 

§50  66    Re<iuifem«nts  for  thermal 
annealing  ol  the  reactor  pressure  vessel. 

(a)  For  those  light  water  nuclear 
power  reactors  where  neutron  radiation 
has  reduced  the  fracture  toughness  of 
the  reactor  vessel  materials,  a  thermal 
annealing  treatment  may  be  applied  to 
the  reactor  vessel  to  restore  the  fracture 
toughness  to  acceptable  levels.  The  use 
of  a  thermal  annealing  treatment  is 
sub)e<;t  to  the  approval  of  the  Director. 
Office  of  Nuclear  Reactor  Regulation, 
and  to  the  requirements  in  this  section. 
The  application  for  the  Director's 
approval  must  be  submitted  in 
accordance  with  §  50.4.  and  at  least 
three  years  prior  to  the  proposed  date  of 
the  annealing  operation. 

(b)  Thermal  Annealing  Application 
The  content  of  the  application  for 
approval  by  the  Director.  Office  of 
Nuclear  Reactor  Regulation,  for  thermal 
annealing  of  the  reactor  vessel  must 
include:  a  thermal  annealing  operating 
plan  that  includes  an  evaluation  of  the 
effects  of  met:hanii.al  and  thermal 
stresses  and  temperatures,  an  inspe<;tion 
and  test  program  to  requalify  the 
annealed  reactor  vessel,  and  a  program 
for  demonstrating  that  the  recovery  of 
fracture  toughness  and  the  re- 
embritllement  rate  are  adequate  to 
permit  subsequent  safe  operation  of  the 
reactor  vessel  for  the  period  specified  in 
the  application. 

(I)  Thermal  Annealing  Operating 
Plan 

(i)  The  thermal  annealing  operating 
plan  must  include: 

(A)  A  detailed  description  of  the 
pressure  vessel  and  all  structures  and 
components  that  will  be  affe<:ted  by  the 
thermal  annealing  operation; 

(B)  The  methods,  instrumentation  and 
procedures  proposed  for  performing  the 
thermal  annealing; 

(C)  A  description  of  the  heat  source  to 
be  used;  and 

(D)  The  proposed  thermal  annealing 
operating  parameters,  including 


temperatures,  times,  and  heatup  and 
cooldown  schedules. 

(ii)  The  annealing  time  and 
temperature  parameters  selected  must 
be  biased  on  projecting  sufficient 
recovery  of  t.Hi;ture  toughness,  using  the 
procedures  of  paragraph  (d)  of  this 
section,  to  satisfy-  the  requirements  of 
§  50.60  and  §  SO'si  for  the  proposed 
period  of  operation  add/^ssed  in  the 
application.  In  addition,  the  operating 
plan  must  describe  any  special 
precautions  necessary  to  minimize 
occupational  exposure,  in  accordance 
with  the  As  Low  As  Reasonably 
Achievable  (ALARA)  principle  and  the 
provisions  of  §  20.1206. 

(iii)  An  evaluation  of  the  effects  of 
mechanical  and  thermal  stresses  and 
temperatures  on  the  vessel,  attached 
piping  and  appurtenances,  and  adjacent 
equipment  and  components  must 
demonstrate  that  operability  of  the 
reactor  will  not  be  detrimentally 
affected.  A  detailed  thermal  and 
structural  analysis  must  be  performed  to 
establish  the  time  and  temperature 
profile  of  the  annealing  operation.  These 
analyses  must  include  heatup  and 
cooldown  rates,  and  must  demonstrate 
that  localized  temperatures,  thermal 
stress  gradients,  and  subsequent 
residual  stresses  will  not  result  in 
unacceptable  dimensional  changes  or 
distortions  in  the  vessel,  attached  piping 
and  appurtenances,  and  that  the  thermal 
annealing  cycle  will  not  result  in 
unacceptable  degradation  of  the  fatigue 
life  of  these  components.  The  effects  of 
localized  high  temperatures  must  be 
evaluated  for  degradation  of  the 
concrete  adjacent  to  the  vessel  and 
changes  in  thermal  and  mechanical 
properties  of  the  reactor  ves.sel 
insulation.  If  the  design  temperature 
limitations  for  the  adjacent  concrete 
structure  are  to  be  exceeded  during  the 
annealing  operation,  an  acceptable 
maximum  temperature  for  the  concrete 
must  be  established  for  the  annealing 
operation  using  appropriate  test  data. 


(iv)  The  time  and  temperature  profile 
evaluated  as  part  of  the  annealing 
operating  plan,  and  supported  by  the 
evaluation  results  of  paragraph  (b)(l)(iii) 
of  this  section,  represents  the  proposed 
annealing  conditions  that  may  not  l)e 
exceeded  during  the  annealing 
operation.  If  these  conditions  are 
exceeded,  then  the  licensee  cannot 
certify  that  the  annealing  operation  was 
performed  in  accordance  with  the 
approved  application,  as  required  by 
paragraph  (c)(1)  of  this  section,  and 
must  comply  with  paragraph  (c)(2)  of 
this  section. 

(v)  The  projected  pe^rcent  recovery  of 
both  RTndt  and  Charpy  upper-shelf 
energy  must  be  determined  by  the 
procedures  described  in  paragraph  (d)  of 
this  section,  using  the  proposed 
annealing  time  and  temperature 
described  in  the  operating  plan.  The 
projected  post-anneal  RTndt  and 
Charpy  upper-shelf  energy  must  be 
determined  from  the  projected  percent 
recovery. 

(vi)  The  projected  rate  of 
reembrittlement  of  RTndt  must  be 
calculated  using  the  procedures  in 
§  50.61(c).  or  must  be  the  same  rate  as 
that  used  for  the  pre-anneal  operating 
period.  The  projected  rate  of 
reembrittlement  for  Charpy  upper-shelf 
energy  must  be  the  same  rate  as  that 
used  for  the  pre-anneal  operating 
period. 

(2)  Requalification  Inspection  and 
Test  Program.  The  inspection  and  test 
program  to  requalify  the  annealed 
reactor  vessel  must  include  the  detailed 
monitoring,  inspections,  and  tests 
proposed  to  demonstrate  that  the 
limitations  on  temperatures,  times  and 
temperature  profiles,  and  stresses 
evaluated  for  the  proposed  annealing 
conditions  of  paragraph  (b)(l)(iv)  of  this 
section  have  not  been  exceeded,  and  to 
determine  the  annealing  time  and 
temperature  to  be  used  in  quantifying 
the  fracture  toughness  recovery.  In 
addition,  the  program  must  demonstrate 
that  the  annealing  operation  has  not 
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degraded  the  reactor  vessel,  attached 
piping  or  appurtenances,  or  the  adjacent 
concrete  structures  to  a  degree  that 
could  affect  the  safe  operation  of  the 
reactor. 

(3)  Fracture  Toughness  Recovery  and 
Reembrittlement  Rate  Assurance 
Program.  The  percent  recovery  of  RTndt 
and  Charpy  upper-shelf  energy  obtained 
by  the  thermal  annealing  treatment  must 
be  determined  from  the  time  and 
temperature  of  the  actual  vessel 
annealing.  The  recovery  of  RTndt  and 
Charpy  upper-shelf  energy  provide  the 
basis  for  establishing  the  post-anneal 
RTndt  and  Charpy  upper-shelf  energy 
for  each  vessel  material.  Changes  in  the 
RTndt  and  Charpy  upper-shelf  energy 
with  subsequent  plant  operation  must 
be  determined  using  the  post-anneal 
values  of  these  parameters  in 
conjunction  with  the  projected 
reembrittlement  rate  determined  in 
accordance  with  paragraph  (b)(3)(ii)  of 
this  section. 

(i)  The  recovery  of  RTndt  and  Charpy 
upper-shelf  energy  must  be  established 
using  the  procedures  in  paragraph  (d)  of 
this  section,  using  the  time  and 
temperature  of  the  actual  vessel 
annealing. 

(A)  If  the  percent  recovery  is 
determined  from  testing  surveillance 
specimens  or  from  testing  materials 
removed  from  the  reactor  vessel,  then  it 
shall  be  demonstrated  that  the  proposed 
annealing  parameters  used  in  the  test 
program  are  equal  to  or  bounded  by 
those  used  in  the  vessel  annealing 
operation. 

(B)  If  generic  computational  methods 
are  used,  appropriate  justification  must 
be  submitted  as  a  part  of  the 
application. 

(ii)  The  reembrittlement  rate  of  both 
RTndt  and  Charpy  upper-shelf  energy 
must  be  estimated,  and  must  be 
monitored  using  a  surveillance  program 
which  conforms  to  Appendix  H  of  this 
part,  "Reactor  Vessel  Material  Surveil- 
lance Program  Requirements." 

(c)  Certification  of  the  Annealing 
Effectiveness. 

(1)  Upon  completion  of  the  anneal 
and  prior  to  re-start  of  the  nuclear 
power  plant,  the  licensee  shall  certify  to 
the  Director,  Office  of  Nuclear  Reactor 
Regulation,  that  the  thermal  annealing 
was  performed  in  accordance  with  the 
approved  application  required  by 
paragraph  (a)  of  this  section,  and  meets 
the  provisions  of  paragraph  (b)  of  this 
.section.  In  this  certification,  the  licensee 
shall  establish  the  period  for  which  the 
reactor  vessel  will  satisfy  the 
requirements  of  §  50.60  and  §  50.61.  and 
shall  provide: 

(i)  The  post-anneal  RTndt  and  Charpy 
upper-shelf  energy  values  of  the  reactor 


vessel  materials  for  use  in  subsequent 
reactor  operation; 

(ii)  The  projected  reembrittlement 
trends  for  both  RTndt  and  Charpy 
upper-shelf  energy;  and 

(iii)  The  projected  values  of  RTf-fs  and 
Charpy  upper-shelf  energy  at  the  end  of 
the  proposed  period  of  operation 
addressed  in  the  application. 

(2)  If  the  licensee  cannot  certify  that 
the  thermal  annealing  was  performed  in 
accordance  with  the  approved 
application  and  the  provisions  of 
paragraph  (b)  of  this  section,  the 
licensee  shall  submit  a  justification  for 
subsequent  operation  for  approval  by 
the  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(d)  Procedures  for  Determining  the 
Recovery  of  Fracture  Toughness  The 
procedures  of  this  paragraph  must  be 
used  to  determine  the  percent  r»f;overy 
of  APTndt,  R,  and  percent  recovery  of 
Charpy  upper-shelf  energy,  R^,.  In  all 
cases,  R  and  R,  may  not  exceed  100. 

(1)  For  those  reactors  with 
surveillance  programs  which  have 
developed  credible  surveillance  data  as 
defined  in  §50.61,  percent  recovery  due 
to  annealing  (R,  and  R,)  must  be 
evaluated  by  testing  surveillance 
specimens  that  have  been  withdrawn 
from  the  surveillance  program  and  that 
have  been  annealed  under  the  same 
time  and  temperature  conditions  as 
those  given  the  beltline  material. 

(2)  Alternatively,  the  percent  recovery 
due  to  annealing  (R,  and  RJ  may  be 
determined  from  the  resuhs  of  a 
verification  test  program  employing 
materials  removed  from  the  beltline 
region  of  the  reactor  vessel'  and  that 
have  been  aimealed  under  the  same 
time  and  temperature  conditions  as 
those  given  the  beltline  material. 

(3)  Generic  computational  methods 
may  be  used  to  determine  recovery  if 
adequate  justification  is  provided. 

4.  In  10  CFR  Part  50,  Appendix  G  is 
revised  to  read  as  follows: 

Appendix  G  to  Part  50— Fracture 
Toughness  Requirements 

Table  of  Contents 

I.  Introduction  and  Scope 

II.  Definitions 

III.  Fracture  Toughness  Tests 

IV.  Fracture  Toughness  Requirements 

I.  Introduction  and  Scope", 

This  appendix  specifies  fracture 
toughness  requirements  for  ferritic 
materials  of  pressure-retaining 


'For  those  cases  where  malerials  are  removed 
from  the  behline  of  the  pressure  vessel,  the  stress 
limits  of  the  applicable  portions  of  the  ASME  Code 
Section  III  must  be  satisfied,  including 
consideration  of  fatigue  and  corrosion,  regardless  of 
the  Code  of  record  for  the  vessel  design. 


components  of  the  reactor  coolant 
pressure  boundary  of  light  water  nuclear 
power  reactors  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences  and 
system  hydrostatic  tests,  to  which  the 
pressure  boundary  may  be  subjected 
over  its  service  lifetime. 

The  ASME  Code  forms  the  basis  for 
the  requirements  of  this  appendix. 
"ASME  Code"  means  the  American 
Society  of  Mechanical  Engineers  Boiler 
and  Pressure  Vessel  Code.  If  no  section 
is  specified,  the  reference  is  to  Section 
III.  Division  1,  "Rules  for  Construction 
of  Nuclear  Power  Plant  Components." 
"Section  XI"  means  Section  XI,  Division 
1,  "Rules  for  Inservice  Inspection  of 
Nuclear  Power  Plant  Components."  If 
no  edition  or  addenda  are  specified,  the 
ASME  Code  edition  and  addenda  and 
any  limitations  and  modifications 
thereof,  which  are  specified  in  §  50.55a. 
are  applicable. 

The  sections,  editions  and  addenda  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code  specified  in  §  50.55a  have  been 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
A  notice  of  any  changes  made  to  the 
material  incorporated  by  reference  will 
be  published  in  the  Federal  Register. 
Copies  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  may  be  purchased  from  the 
American  Society  of  Mechanical 
Engineers.  United  Engineering  Center, 
345  East  47th  St.,  New  York,  NY  10017 
and  are  available  for  inspection  at  the 
NRC  Library.  11545  Rockville  Pike,  Two 
White  Flint  North,  Rockville,  Maryland 
20852-2738. 

The  requirements  of  this  appendix 
apply  to  the  following  materials: 

A.  Carbon  and  low-alloy  ferritic  steel 
plate,  forgings,  castings,  and  pipe  with 
specified  minimum  yield  strengths  not 
over  50,000  psi  (345  MPa),  and  to  those 
with  specified  minimum  yield  strengths 
greater  than  50,000  psi  (345  MPa)  but 
not  over  90,000  psi  (621  MPa)  if 
qualified  by  using  methods  equivalent 
to  those  described  in  paragraph  G-2110 
of  Appendix  G  of  Section  XI  of  the  latest 
edition  and  addenda  of  the  ASME  Code 
incorporated  by  reference  into 
§50.55a(b)(2). 

B.  Welds  and  weld  heat-affected 
zones  in  the  materials  specified  in 
paragraph  I.A.  of  this  appendix. 

C.  Materials  for  bolting  and  other 
types  of  fasteners  with  specified 
minimum  yield  strengths  not  over 
130,000  psi  (896  MPa). 

Note:  The  adequacy  of  the  fracture 
toughness  of  other  ferritic  materials  not 
covered  in  this  section  must  be  demonstr.ttod 
to  the  Director.  GfTice  of  Nuclear  Reactor 
Regulation,  on  an  individual  case  basis. 
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II.  Defloitions 

A.  fenitic  material  means  carbon  and 
low-alloy  stasis.  hJj^her  alloy  steels 
including  all  stainless  alloys  of  the  4xx 
stTies.  and  maraginf;  and  precipitation 
luiixlening  steels  with  a  predominantly 
body-centered  cubic  crystal  structure. 

B  Syslem  hydrostatic  tfsts  means  all 
preoperational  system  leakage  and 
hydrixstatic  pressure  tests  and  all  system 
k'aknge  and  hydrostatic  pressure  tests 
performed  during  the  service  life  of  the 
pres.sure  boundary  in  compliance  with 
the  ASME  Code.  Se<.iion  XI. 

C  Sperified  minimum  ywld  strength 
means  the  minimum  yield  strength  (in 
the  unirradiated  roTKiition)  of  a  material 
specified  in  theconstniction  code  under 
which  the  component  is  built  under 
«i  50.55a. 

D.  RTnitt  means  the  reference 
temperature  of  the  material,  for  all 
1  onditions. 

(i)  For  the  pre-service  or  unirradiated 
condition.  RTndt  is  evaluated  according 
to  the  procedures  in  the  ASME  Code. 
F^aragiaphNB-2331. 

(ii)  For  the  reactor  vessel  beltline 
in.iterials.  RTnttt  must  account  for  the 
•effects  of  neutron  radiation. 

E.  AKTvnT  means  the  transition 
temperature  shift,  or  change  in  RTndt. 
due  fo  neutron  radiation  effw.fs.  which 
IS  evaluated  as  the  difference  in  the  30 
fllb  (41  n  index  temperatures  from  the 
average  Charpy  curves  measured  before 
and  after  irradiation. 

F  Uvhhnc  or  Bflthrtf  rt^ion  of  tractor 
V  es.sW  means  the  region  of  the  rvactor 
vessel  (shell  ntaterial  im.luding  welds, 
heat  afiecled  zones,  and  plates  or 
forgings)  that  directly  surrounds  the 
effective  height  of  the  atrtive  core  and 
adjacent  regions  of  the  rca«;tor  vessel 
that  are  predicted  to  experience 
suffi(  H  nt  neutron  radiation  damage  to 
be  considered  in  the  selection  of  the 
most  Imiiting  material  with  regard  to 
radiation  damage. 

III.  Fractor*  Toughness  Tests 

A  To  demonsfnite  compliance  with 
the  fracture  toughne.ss  requirements  of 
Se«:tioo  IV  of  this  appendix,  ferritic 
materials  must  be  tested  in  accordance 
with  the  ASMF;  Cod©  and.  for  the 
beltline  materials,  the  test  requirements 
of  Appendix  H  of  this  part   For  a  reactor 
vessel  that  was  constructed  to  an  ASME 
Code  earlier  than  the  Summer  1972 
Add»-nda  of  the  1971  Edition  (under 
*»  50.55a).  the  fracture  toughness  data 
and  data  analyses  must  be 
supplemented  in  a  manner  approved  by 
the  Director,  OfTire  of  Nu«:lear  Rewtor 
Regulation,  to  demonstrate  equivalence 
with  the  fraciure  toughness 
requirements  of  this  appendix. 


Test  methods  for  supplemental 
fracture  toughness  tests  described  in 
paragraph  IV.A.l.bof  this  appendix 
must  be  submitted  to  and  approved  by 
the  Director,  Office  of  Nuclear  Reector 
Regulatioo,  prior  to  testing. 

C.  All  fracture  toughness  test 
programs  conducted  in  arcordance  with 
paragraphs  ULA  and  lll.B  must  comply 
with  ASME  Code  requirements  for 
calibration  of  test  equipment, 
qualification  of  test  personnel,  and 
retention  of  records  of  these  functions 
and  of  the  test  data. 

IV.  Fracture  Toughness  Requirements 

The  pressure-retaining  components  of 
the  reactor  coolant  pressure  boundary 
that  are  made  of  ferritic  materials  must 
meet  the  requirements  of  the  ASME 
Code,  s«ipplemented  by  the  additional 
requirements  set  forth  below,  for 
fracture  toughness  during  system 
hvdrostatic  tests  and  any  condition  of 
norn»l  operation,  including  anticipated 
operational  occurremes.  Reactor  vessels 
may  continue  to  be  operated  only  for 
that  service  period  within  which  the 
requirements  of  this  section  are 
satisfied.  For  the  reactor  vessel  beltline 
materials,  including  welds,  plates  and 
forgings,  the  values  of  RT;mdt  and 
Charpy  upper-shelf  en»»rgv  mu.st  account 
for  the  effects  of  neutron  radiation, 
including  the  results  of  the  surveillance 
program  of  Appendix  H  of  this  part.  The 
effects  of  neutron  radiation  must 
consider  the  radiation  conditions  (i.e., 
the  fluen(T)  at  the  deepest  point  on  the 
crack  firont  of  the  flaw  assumed  in  the 
analysis. 

1.  Reactor  Vessel  Charpy  Upper- Shelf 
Energy  Requirements 

a.  Reactor  vessel  beltline  materials 
must  ha\-e  Charpy  upper-shelf  energy,' 
in  the  transverse  direction  for  base 
material  and  along  the  weld  for  weld 
material  according  to  the  ASME  Code, 
of  no  less  than  75  fl-lb  (102  1)  initially 
and  must  maintain  CTiarpy  upper-shelf 
energy  throughout  the  life  of  the  vessel 
of  no  less  than  50  ft-lb  (fi8  J),  unless  it 
is  demonstrated  in  a  manner  approved 
by  the  Director,  Office  of  Nut;lear 
Reactor  Regulation,  that  lower  values  of 
Charpy  upper-shelf  energy  will  provide 
margins  of  safety  against  fracture 
equivalent  to  th  jse  required  by 
Appendix  G  of  Section  XI  of  the  ASME 
Code,  This  analysis  must  use  the  latest 
edition  and  addenda  of  the  ASME  Code 
incorporated  by  reference  into 
§  50  S5a(bU2)  at  the  time  the  analysis  is 
submitted. 


■  Derined  in  ASTM  E  lB5-7g  and  -62  whicb  arv 
incor|K>rdiisi  by  referwice  in  App«fi4lix  H  le  Part  50. 


b.  Additional  evidence  oJ  the  fracture 
toughness  of  the  beltline  materials  after 
exposure  to  neutron  irradiation  may  be 
obtained  from  results  of  supplemental 
fracture  toughness  tests,  for  use  in  the 
analysis  specified  in  section  IV.A.13. 

c.  The  arkalysis  for  satisfyir>g  the 
requirements  of  section  IV.A.l  of  this 
appendix  must  be  submitted,  as 
specified  in  §50  4.  for  review  and 
approval  on  an  individual  case  basis  at 
lea.st  three  years  prior  fo  the  date  when 
the  predicte<l  Charpy  uppwr-shelf  energy 
will  no  longer  satisfy  the  requirements 
of  sedion  IV.A.l  of  this  appendix,  or  on 
a  schedule  approved  by  the  Director. 
Office  of  Nuclear  Reactor  Regulation. 

2.  Pressure-Temperature  Limits  and 
Minimum  Temperature  Requirements 

a.  Pressure-temperature  limits  and 
minimum  temperature  requirements  for 
the  reatlor  vessel  are  given  in  Table  1, 
and  are  defined  by  the  operating 
condition  (i.e..  hydrostatic  pressure  and 
leak  tests,  or  normal  operation  including 
anticif>ated  operational  occurrences), 
the  vessel  pressure,  whether  or  not  fuel 
is  in  the  vessel,  and  whether  or  not  the 
core  is  critical.  In  Table  1.  the  vessel 
pressure  is  defined  as  a  percentage  of 
the  preservice  system  hydrostatic  test 
pressure.  The  appropriate  requirements 
on  both  the  pressure-temperature  limits 
and  the  minimum  f)ermissible 
temperature  must  be  met  for  all 
conditions. 

b.  The  pressure-temperature  limits 
identified  as  "ASME  Appendix  G 
limits"  in  Table  1  require  that  the  limits 
must  be  at  least  as  conservative  as  limits 
obtained  by  following  the  methods  of 
analysis  and  the  margins  of  safety  of 
Appendix  G  of  Section  XI  of  the  ASME 
Code. 

c.  The  minimum  temperature 
requirements  given  in  Table  1  pertain  to 
the  conlrolhng  material,  which  is  either 
the  material  in  the  closure  flange  or  the 
material  in  the  belthne  region  with  the 
highest  reference  temperature.  As 
specified  in  Table  1,  the  minimum 
temperature  requirements  and  the 
controlling  material  depend  ou  the 
operating  condition  (i.e..  hydrostatic 
pressure  and  leak  tests,  or  normal 
operation  including  anticipated 
operational  occunrencesk  the  vessel 
pressure,  whether  fuel  is  in  the  vessel, 
and  wliether  the  core  is  crrlical.  The 
metal  temperature  of  the  controlling 
material,  in  the  region  of  the  controlling 
material  which  has  the  least  favorable 
combination  of  stress  and  temperature, 
must  exceed  the  appropriate  nunimum 
temperature  requirement  for  the 
condition  and  pressure  of  llie  vessel 
specified  in  Table  1. 
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d.  Pressure  tests  and  leak  tests  of  the 
reactor  vessel  that  are" required  by 
Section  XI  of  the  ASME  Code  must  be 
completed  before  the  core  is  critical. 

B.  If  the  procedures  of  Section  IV.A. 
of  this  appendix  do  not  indicate  the 
existence  of  an  equivalent  safety  margin. 


the  reactor  vessel  beltline  may  be  given 
a  thermal  annealing  treatment  to  recover 
the  fracture  toughness  of  the  material, 
subject  to  the  requirements  of  §  50.66. 
The  reactor  vessel  may  continue  to  be 
operated  only  for  that  service  period 


within  which  the  predicted  fracture 
toughness  of  the  beltline  region 
materials  satisfies  the  requirements  of 
Section  IV.A.  of  this  appendix  using  the 
values  of  RTNDT  and  Charpy  upper- 
shelf  energy  that  include  the  effects  of 
annealing  and  subsequent  irradiation. 


Table  1.— Pressure  and  Temperature  Requirements 


operating  condition 


Vessel 
pressure(') 


Requirements  tor  pressure-temperature  limits 


1 .  Hydrostatic  pressure  arxl  leak  tests  (core  is  not  critical): 

l.a  Fuel  in  the  vessel 

lb  Fuel  in  the  vessel 

1  c  No  fuel  in  tt^  vessel  (Preservice  Hydrotest 
Only). 

2.  Normal  operation  (incl.  tieat-up  and  cool-down),  including  anticipated  operational  occurrences; 


Minimum  temperature 
reqwiements 


<20% 

>20% 

ALL 


ASME  Appendix  G  Limits 
ASME  Appendix  G  Limits 
(Not  Applicable) 


2.a  Core  not  critical 
2  b  Core  not  critical 
2  c  Core  critical  


2d  Core  critical 


2.e  Core  critical  tor  BWR  (*) 


<20% 
>20% 
<20% 

>20% 

<20% 


ASME  Appendix  G  Limits  

ASME  Appendix  G  Limits  

ASME  Appendix  G  Limifs+40  °F 

ASME  Appendix  G  Limits+40  °F 

ASME  Appendix  G  Limits+40  °F 


(2)  +  60  'F 
(2)190  "=F. 
(3)+eO  T. 


(2). 

(2)*120  °F  (6). 

Larger  ot  |(4)J  o» 

((2)440  -n 
Larger  ot  {(4))  or 

((2)*160''F1 
(2)>60  'F. 


(')  Percent  ol  the  presen/ice  system  hydrostatic  test  pressure. 

(2)  The  highest  reference  temperature  of  the  material  in  the  closure  flange  region  that  is  highly  stressed  by  the  bolt  preload 

(3)  The  highest  reference  temperature  of  the  vessel.  i        -^    t^cwau. 
(^)The  minimum  permissitile  temperature  tor  the  inservice  system  hydrostatic  pressure  test 

(*)For  boiling  water  reactors  (BWR)  with  water  level  wrthin  the  normal  range  for  power  operation 

thisl^TquUdT;he  S"e  K^t'is' conlrolllna"  ""  '^^'""^  '^  '"^""^  '^'  ''^  "^"^'"^  °'  ^^'^'^  °'  '^^  -"^-'""^  region  are  ep...aien.  ,o 


5.  In  10  CFR  Part  50.  Appendix  li  is 
revised  to  read  as  follows: 

.\ppendix  H  to  Part  50 — Reactor  Vessel 
.Material  Surveillance  Program 
Requirements 

Table  of  Contents 

I.  Introduction 

II.  Definitions 

III.  SurvfMliance  Program  Critoriii 

IV.  Rpport  of  Test  Results 

I.  Introduction 

The  purpose  of  the  material 
surveillance  program  required  by  this 
appendix  is  to  monitor  changes  in  the 
fracture  toughness  properties  of  ferritic 
materials  in  the  reactor  vessel  beltline 
region  of  light  water  nuclear  power 
n'actors  which  result  from  exposure  of 
tliese  materials  to  neutron  irradiation 
and  the  thermal  environment.  Under  the 
program,  fracture  toughness  test  data  are 
obtained  from  material  specimens 
exposed  in  surveillance  capsules,  which 
are  withdrawn  periodically  from  the 
reactor  vessel.  These  data  will  be  used 
as  described  in  Section  IV  of  Appendix 
G  to  this  part. 

ASTM  E  185-73,  -79,  and  -82, 
"Standard  Practice  for  Conducting 
Surveillance  Tests  for  Light-Water 
Cooled  Nuclear  Power  Reactor  Vessels," 
which  are  referenced  in  the  following 
paragraphs,  have  been  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Federal  Register.  Copies 


of  ASTM  E  185-73,  -79,  and  -82.  may 
be  purchased  from  the  American 
Society  for  Testing  and  Materials,  1916 
R.-K;e  St.,  Philadelphia,  PA  19103  and 
are  available  for  inspe<;tion  at  the  NRC 
Library,  11545  Rockville  Pike,  Two 
White  Flint  No.lh,  Rockville.  Maryland 
20852-2738. 

II.  Definitions 

All  terms  used  in  this  Appendix  have 
the  same  meaning  as  in  Appendix  G. 

III.  Surveillance  Program  Criteria 

A.  No  material  surveiilanc  e  program 
is  required  for  reactor  vessels  for  which 
it  can  be  conservatively  demonstrated 
by  analylical  methods  applied  to 
experimental  data  and  tests  performed 
on  comparable  vessels,  making 
appropriate  allowances  for  all 
uncertainties  in  the  measuremnnts,  that 
the  peak  neutron  fiuence  at  the  end  of 
the  design  life  of  the  vessel  will  ;iot 
exceed  10'^  n/cm^  (E  M  MeV). 

B.  Reactor  vessels  that  do  not  meet  the 
conditions  of  paragraph  II.  A  of  this 
appendix  must  have  their  beltline 
materials  monitored  by  a  surveillance 
program  complying  with  ASTM  E  1H.5. 
as  modified  by  this  appendix. 

1.  The  design  of  the  surveillance 
program  and  the  withdrawal  schedule 
must  meet  the  requirements  of  ASTM  E 
18,5-73  or  the  edition  of  ASTM  E  185 
that  is  current  on  the  issue  date  of  the 
ASME  Code  to  which  the  reactor  vessel 


was  purchased,  whichever  is  later  Laf.'r 
editions  of  ASTM  E  185  may  be  used, 
but  including  only  those  editions 
through  1982.  For  each  capsule 
withdrawal,  the  test  procedures  and 
reporting  requirements  must  meet  tht- 
requirements  of  ASTM  E  185-82  to  i;x- 
extent  practicable  for  the  configuration 
of  the  specimens  in  the  capsule. 

2.  Surveillance  specimen  capsules 
must  be  located  near  the  inside  vessti 
wall  in  the  beltline  region  so  that  the 
specimen  irradiation  history  duplicates, 
to  the  extent  practicable  within  the 
physical  constraints  of  the  system,  i!;- 
neutron  spectrum,  temperature  historv, 
and  maximum  neutron  fiuence 
experienced  by  the  reactor  vessel  inm  r 
surface.  If  the  capsule  holders  are 
attaciied  to  the  vessel  wall  or  to  the 
vessel  cladding,  construction  and 
inservice  inspection  of  the  attachnu  :;!- 
and  altachment  welds  must  be  done 
according  to  the  requirements  for 
permanent  structural  attachments  to 
reactor  vessels  given  in  Sections  III  .:n(i 
XI  of  the  -American  Society  of 
Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code).  The 
design  and  location  of  the  capsule 
holders  must  permit  insertion  of 
replacement  capsules.  Accelerated 
irradiation  capsules  may  be  used  in 
addition  to  the  required  number  of 
surveillance  capsules. 


•id 


fe<lt<ral  Rpijister  /  Vol    59,  No    191   /  Tiiesdav.  October  4,  1994  /  Proposed  Rules 


50528 


fV<!.  r  il  R.v^istpr   '  Vnl.  59.  No.  191  /  Tuesday.  October  4.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  191  /  Tuesday,  October  4,  1994  /  Proposed  Rules  5052i* 


3.  A  propo-sed  withdrawal  schedule 
must  be  submitted  with  a  Iwhnical 
justification  as  specified  in  §  50  4  The 
proposed  schedule  must  be  approved 
prior  to  implementation. 

C  Requirements  for  an  Integrated 
Sur\'eillaiice  Program 

1.  In  an  integrated  surveillance 
program,  the  representative  materials 
chosen  for  surveillance  for  a  reactor  are 
irradiated  in  one  or  more  other  reactors 
that  have  similar  design  and  operating 
features.  Integrated  surveillance 
programs  must  be  approved  by  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  on  a  case-by-case  basis. 
Criteria  for  approval  include  the 
following: 

a.  The  reactor  in  which  the  materials 
will  be  irradiated  and  the  reactor  for 
which  the  materials  are  being  irradiated 
must  have  sufficiently  similar  design 
and  operating  features  to  permit 
accurate  comparisons  of  the  predicted 
amount  of  radiation  damage. 

b  Each  reactor  must  have  an  adequate 
dosimetry  program. 

c.  There  must  be  adequate 
arrangement  for  data  sharing  between 
plants 

d  There  must  be  a  contingency  plan 
to  assure  that  the  surveillance  program 
for  eat;h  reactor  will  not  be  jeopardized 
by  operation  at  reduced  power  level  or 
by  an  extended  outage  of  another  reactor 
from  which  data  are  expet.led 

e.  There  must  be  substantial 
advantages  to  be  gained,  such  as 
reduced  power  outages  or  redui;wl 
personnel  exposure  to  radiation,  .is  a 
direct  result  of  not  requiring 
surveillance  capsules  in  all  reactors  in 
the  set. 

2.  No  reduction  in  the  requirements 
for  number  of  materials  to  be  irradiated, 
spei.inien  types,  or  number  of 
specimens  per  reactor  is  permitted 

3  After  (the  efiective  date  of  this 
section),  no  reduction  in  the  amount  ui 
testing  is  permitted  unless  previously 
authorized  by  the  Director.  Office  of 
Nuclear  Reactor  Regulation. 

IV.  Report  of  Test  ResuHs 

A  Kach  capsule  withdrawal  and  the 
lest  results  must  be  the  subject  of  a 
summary  technical  report  to  be 
submitted,  as  specified  in  §  50.4.  within 
one  >-ear  of  the  date  of  capsule 
withdrawal,  unless  an  extension  is 
granted  by  the  Director.  Office  of 
Nu<  lear  Reactor  Regulation. 

B.  The  report  must  in(  iude  the  dota 
required  by  ASTM  E  1R5.  as  specified  in 
paragraph  II1.B.1  of  this  appendix,  and 
the  results  of  all  fracture  toughness  tests 
conducted  on  the  belttine  materials  in 
the  irradiatad  and  unirradiated 
conditions. 


C  If  a  chan{^  in  the  Technical 
Specifications  is  required,  either  in  the 
pressure-temperature  hmits  or  in  the 
operating  procedures  required  to  meet 
the  hmits.  the  expected  date  for 
submittal  of  the  revised  Technical 
Specifications  must  be  provided  with 
the  report. 

Dated  at  Rockville  MD.  this  26th  day  of 
Jloptember  19^4 

For  the  Nuclear  Regulatory  Commission. 
|ohn  C.  Hoyle. 

Acting  Secretary  of  the  Commission 
|FR  Doc  <M-2;209  Filed  10-3-94;  8:45  ami 
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DEPARTMEi.T  OF  TRANSPORTATION 

Coast  Gkiard 

33  CFR  Part  117 

(CGtX»-*M)28] 

RIN21tS-AE47 

Drawbridge  Operation  Regulation; 
Ketso  Bayou,  LA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LDOTD).  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of 
the  State  Route  27  swing  span 
dra%vbridge  across  Kelso  Bayou,  mile  0.7 
at  Hackberr>-.  Cameron  Parish. 
Louisiana.  The  proposed  regulation 
would  require  that  from  about  May  25 
(the  bef^nning  of  the  shrimping  season 
as  set  by  the  slate  yearly),  until  October 
3 1 .  the  bridge  open  on  signal  from  7 
am  to  7  p  m.  and  open  on  4-hours 
notice  from  7  p.m.  to  7  a.m.  Then  from 
NoxTmber  1.  through  December  22.  the 
draw  would  open  on  signal  from  7  a.m. 
to  3  p  m  and  from  3  p.m.  to  7  a.m.  open 
on  4-hours  notice.  From  December  22. 
until  about  May  25,  the  draw  would 
open  on  24-hours  notice.  Presently,  the 
bridge  opens  on  signal  from  about  May 
25.  until  December  22.  From  December 
22.  until  about  May  25  the  draw  opens 
on  4-hours  notice.  Alternate  routes  are 
available. 

This  action  would  provide  relief  to 
the  bridge  owner  and  still  provide  for 
the  reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  December  5.  1994. 
ADDftESSCS:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District.  501  Magazine  Street. 
New  Orleans.  Louisiana  70130-3396.  or 
may  be  delivered  to  room  1313  at  the 


same  address  between  8  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (504) 589-2965. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Watcher,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARr  INFORMATtON: 
Request  for  Comments 

Interested  pariies  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  brieve  and 
give  rea.sons  for  concurrence  with  or  any 
recommended  change  in  this  proposal. 
Persons  desiring  acknowledgment  that 
their  comments  have  been  received  ' 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
AOORESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial,  if  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr. 
)ohn  VVachter,  project  officer,  and  LT 
Eiisa  Holland,  project  attorney. 

Background  and  Purpose 

LDOTD  has  requested  the  new 
proposed  regulation  because  of  a 
decline  in  vessel  traffic  that  passes  the 
Kelso  Bayou  bridge  at  Hackberry.  during 
certain  times  of  the  year.  The  new 
proposed  regulation  would  allow  the 
bridge  owner  relief  from  having  a 
person  available  at  the  bridge  site 
during  the  periods  that  vessel  traffic  is 
less  frequent.  This  proposed  new 
regulation  would  create  a  savirtgs  to  the 
taxpayer  while  still  serving  the 
reasonable  needs  of  navigational 
interest. 

Discussion  of  Proposed  Rules 

The  Kelso  Bayou  bridge  is  a  406  foot 
structure.  Navigational  clearances 
provided  by  the  bridge  are  9.1  feet 


vfcrti(.al  above  mean  high  watej-  in  the 
closed  position  and  unlimited  in  the 
open  position.  Horizontal  clearance  is 
50.0  feet.  Navigation  on  tlje  xvaterway 
i:onsists  of  mainly  small  and  laij^e 
fishing  boats,  with  occasional  small  oil 
field  work  boats.  Data  provided  by 
LDOTD  show  that  from  January  1. 
through  December  31,  the  numb'^r  of 
vessels  that  passed  the  bridge  l(jtdled 
740  for  the  year.  This  breaks  down  to 
about  61.6  vessels  per  month  or  2.0 
vessels  per  24-hour  period.  Aheroate 
routes  are  available.  They  are  the 
Calcasieu  Ship  Channel,  the  IntrstnKistal 
Canal  and  the  salt  ditch. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  se«.tion  3|f)  of 
Exe<:utive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  PR  11040;  February  26, 1979). 

The  Coast  Guard  expects  the 
efonomic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOeofthe 
regulator^'  policies  and  procediin'S  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibilitv  Act 
(5  U.S.C  601  <^  seq).  tht  Coast  Guard 
must  consider  whether  this  prapos.'J,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
numl)er  of  small  entities.  "Small 
entities"  may  include  (1)  small  business 
and  not-for-profit  oi^anizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Since  the  proposed  rule  also 
considers  the  needs  of  local  commercial 
fishing  vessels;  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
fi05(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  ecjanomic 
impaci  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  colletlion- 
of-information  requirements  under  the 
Paperviork  Reduction  Act  (44  L'.S.C. 
3501  nt  seq). 

Federalism  Implications 

This  action  has  been  analyzed  ia 
accordaaoe  witii  the  principles  and 
cjitfiria  contained  in  Executive  OrdtT 


12612.  and  it  has  been  determi.iad  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  FederalLsm 
Assessment 

Environment 

The  Coast  Guard  (X);isidered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B,  this  proposal  is 
categorically  excluded  firom  further 
en\  ironmeiital  documentation.  A 
"Categorical  Exclusion  Determination  ' 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  1 1 7 

Bridges. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS    . 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  4!)9:  49  CFR  1.4fi:  33 
CI-Kl  05-l(g). 

2.  Section  117.459  is  rt-iised  to  read 
as  follows: 

117.45S    Kelso  Bayou. 

The  draw  of  the  S27  bridge  mile  0.7 
at  Hackerry,  shall  open  on  signal  from 
7  a.m.  to  7  p.m.  and  open  on  4  hours 
notice  from  7  p.m.  to  7  a.m.  from  about 
May  25  (the  beginning  of  shrimp  season 
as  set  by  tJie  state  yearly),  until  Ck.lober 
31.  Then  from  November  1  through 
December  22,  the  draw  shall  open  en 
signal  fi"om  7  a.m.  to  3  p.m.  and  from 

3  p.m.  to  7  a.m.  the  draw  shall  open  on 

4  hours  notice.  From  December  22  until 
about  May  25  the  draw  shall  open  on  24 
hours  notice. 

Dated;  SeptcmlHir  20.  1««M 
R.C.  North, 

Rfor  Admiral,  I'.S.  Coast  lMiiTd,<Mmn,ortdtv. 

Eight  Coast  Guard  District 

|FR  D<ic.  94-24527  Filed  10-3-94;  845  ara| 
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33  CFR  Part  117 
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RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Mermentau  River.  LA 

AGENCY:  Coa.sl  Guaid,  DOT. 


ACTION:  Notttre  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transport  ntion 
and  Development  (LDOTD).  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of 
the  State  Route  82  swing  span 
drawbridge  across  the  Mermentau  River, 
mile  7.1  at  Grand  Chenier,  Cameron 
Parish,  Louisiana.  The  proposed 
regulation  would  require  that  the  bridg«- 
open  on  signal  from  6  a.m.  to  6  p  m.  and 
open  on  4-hours  notice  from  6  p.m.  to 
6  a.m.  Presently,  the  bridge  oper.s  on 
signal  from  5  a.m.  to  9  p.m.  and  from 
9  p.m.  to  5  a.m.  the  bridge  opens  on  4- 
hours  notice.  This  action  would  pruvidt^ 
relief  to  the  bridge  owner  and  still 
provide  for  the  reasonable  needs  ot 
navigation. 

DATES:  Comments  must  be  rei*>iv«i  on 
or  before  November  18,  1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Cuasl 
Guard  District.  501  Magazine  Street. 
New  Orleans,  Louisiajia  70130-3396,  or 
may  be  delivered  to  room  1313  at  the 
same  address  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (.504)  589-2965. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachter,  Bridge 
Administration  BraiuJi,  at  the  addrt^s 
given  abo\  e.  telephone  (504)  5at»-2nf)5. 

SUPPLEMENTARY  »*FORMATK)N: 
Requiist  fur  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments  Persons  submitting 
comments  should  include  their  names 
and  addresses.  identif>-  the  bridge  and 
give  reasons  for  concurrence  vrith  or  an\ 
recommended  change  in  this  nmnosal 
Persons  desiring  acknowledgment  thvit 
their  comments  have  been  re(.eiv*<l 
should  enclose  a  stamped,  self- 
addre.ssed  postcard  or  envelope. 

The  Coast  Guard  plans  do  public 
hearing  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial.  It  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander,  Eighth  Coast  Guard 
District,  will  e\'alu3te  ail 
communications  received  and 
determine  a  course  of  final  action  on 
this  proprfsal.  Tl»e  proposed  mgulatron 
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may  be  changed  in  the  light  ol 
comments  re<eived. 

Drafting  Information 

The  drafters  of  this  regulation  are  Mr 
John  Wathter.  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Background  and  Puq>ose 

LDOTD  has  requested  the  4-hour 
difference  in  the  time  the  bridgeowner 
is  required  to  have  an  attendant  on  duty, 
because  of  a  decline  in  vessel  traffic  that 
pnsses  the  Merrnentau  River  bridge  at 
Grand  Chenier.  The  four-hour  differen(,e 
would  allow  the  bridge  owner  relief 
from  having  a  person  available  at  the 
bridge  site,  thereby,  creating  a  savings  to 
the  taxpayer  whde  still  serving  the 
reasonable  needs  of  navigational 
interest. 

Discussion  of  Proposed  Rules 

The  Merrnentau  River  bridge  is  a  1049 
foot  structure.  Navigational  clearanies 
provided  by  the  bridge  are  16-feet 
vertical  above  mean  high  water  in  the 
closed  position  and  unlimited  in  the 
open  position  Horizontal  clearance  is 
f>9  5  feet.  The  depth  of  the  waterway  at 
the  bridge  site  is  a;)proximately  20  feet 
Navigation  on  the  waterway  consists  of 
mainly  small  and  large  fishing  boats. 
tugs  with  tows  and  work  boats.  Data 
provided  by  LIXJTD  show  that  from 
January  1.  through  December  31,  1993. 
the  number  of  vessels  that  passed  the 
bridge  totaled  2'.>2'J  for  the  year.  This 
breaks  down  to  about  240  vessels  p«*r 
month  or  8.0  vessels  per  24-hour  period 
Alternate  routes  are  available.  They  are 
the  Calcasieu  Ship  Channel  and  the 
lntrat:oasfal  Cinal 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulator)'  action  under  sei:tion  3(0  of 
Executive  Ordt-r  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6|a)(1)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order  It  is  not  significant  under  the 
regulatory  policies  and  pro<:edures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26.  1979) 

The  Coast  Gi;ard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  et  st^q).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities.  "Small 
entities"  may  include  (1)  small  business 
and  not-for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50.000.  . 

Since  the  proposed  rule  also 
considers  the  needs  of  loc^l  commercial 
fi.shing  vessels,  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certified  under  5  U.S.C. 
60.5(b)  that  this  proposal,  if  adopted, 
will  not  have  a  signific.int  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Infunnation 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq]. 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  paragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicited  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  1 1 7 

Bridges. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  1 1 7  of  Title  33,  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U  S  C  499;  49  CFR  1  46.  33 

CFRl  03-l(j() 

2.  Section  117.480  is  revised  to  read 
as  follows: 

§117.480    Mermenuu  River. 

The  draw  of  the  S82  bridge  mile  7.1 
at  Grand  Chenier.  shall  open  on  signal; 
except  that,  from  6  p.m.  to  6  a.m.  the 


draw  shall  open  on  signal  if  at  least  4 
hours  notice  is  given.  During  the 
advance  notice  period,  the  draw  will 
open  on  less  than  4  hours  notice  for  an 
emergency  and  will  open  on  demand 
should  a  temporary  surge  in  waterway 
traffic  occur. 

Dated  S.-ptember  20.  1994 
R.C.  North. 

Bear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
|FR  Doc.  94-24528  Filed  10-3-94;  8:43  ami 
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33  CFR  Part  117 

[CGD08-94-029] 

RIN2115-AE47 

Drawbridge  Operation  Regulation; 
Superior  Oil  Canal,  LA 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
Louisiana  Department  of  Transportation 
and  Development  (LEX3TD).  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of 
the  State  Route  82  swing  span 
drawbridge  across  Superior  Oil  Canal, 
mile  6.3,  between  Grand  Chenier  and 
Pecan  Island,  Cameron  Parish. 
Louisiana.  The  proposed  regulation 
would  require  8-hours  notice  for  an 
opening  of  the  draw.  Presently,  the 
bridge  opens  on  signal  from  6  a.m.  to  6 
p.m.  and  from  6  p.m.  to  6  am  the 
bridge  opens  on  4-hour  notice.  This 
action  would  provide  relief  to  the  bridge 
owner  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  November  18,  1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eit;hth  Coast 
Guard  District.  501  Magazine  Street. 
New  Orleans.  Louisiana  70130-3396,  or 
may  be  delivered  to  room  1313  at  the 
same  address  between  8  a.m.  and  3 
p.m..  Monday  through  Friday,  except 
Federal  holidavs.  The  telephone  number 
is  (504)  58<V-296r.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Watcher.  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 


give  rbasouD  for  coni;urren(«  with  or  any 
recommeiKied  change  Ln  this  proposal. 
Persons  desiring  acknowledgment  that 
their  conuaents  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
ADDRESSES.  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficial,  if  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Rej>isler 

The  Commander.  Eighth  Coast  Guard 
District,  will  pvaliiatf  aii 
communiiattons  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Drafting  Information 

Hie  drafters  of  this  reguiatiou  are  Mr. 
John  Wachter.  project  officer,  and  LT 
Elisa  Holland,  project  attorney 

B.u  liRround  and  Purpose 

LEXJTD  has  requested  8-hours  notice 
for  an  opening  of  the  draw  because  of 
a  decline  in  vessel  traffic  that  passes  the 
Superior  Oil  Canal  bridpe.  Thus,  the 
reason  for  the  proposed  change.  H-hour 
notice  would  allow  the  bridge  owner 
relief  from  having  a  person  available  al 
the  bridge  site  from  6  a.m.  to  6  p.m., 
creating  a  savings  to  the  taxpayer  whi!e 
.still  ser\'ing  the  reasonable  ne<'ds  of 
navigational  interests. 

Discussion  of  Proposed  Rules 

The  Superior  Oil  Canal  bridge  is  a  589 
foot  structure.  Navigational  clearances 
provided  by  the  bridge  are  13-feet 
vertical  above  mean  high  water  in  tlw- 
(.losed  position  and  unlimited  in  the 
open  position.  Horizontal  clearam*  is 
63-feet.  The  depth  of  the  waferwav  at 
the  bridge  site  is  approximately  26-feet. 
Navigation  on  the  waterway  (  on.sisls  ol 
mainly  small  tugs  and  light  work  bonts 
Data  provided  by  LDOTD  show  th.it 
from  January  1.  through  Der.eiiiber  31. 
1993.  the  number  ol  vessels  that  passed 
the  bridge  totaled  191  for  the  year.  This 
breaks  down  to  about  15  9  vessels  per 
month  or  1.9  vessels  per  24-hour  period. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulator)'  action  under  8e(,1ion  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
ord'T  It  has  not  been  reviewed  by  the 


Office  of  Management  and  Biniget  under 
that  order,  h  is  not  signifM^uit  under  the 
regulator)'  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  Februar>'  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulator)'  policies  and  procedures  of 
DOT  is  unnecessary- 
Small  Entities 

Under  the  Reguialorv  Flexibiiitv  Act 
(5  U.S.C.  601  et  seq.).  the  CxasJ  Guard 
muss  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  cm  a  substantial 
numberof  small  entities.  "Small 
entities  '  may  include  (1)  small  business 
and  not-for-profit  organ izatiwis  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fit^lds  and  (2) 
governmental  jurisdictiorrs  with 
populations  of  less  than  50,000. 

Since  the  proposed  rule  also 
considers  the  needs  of  local  commercial 
fishing  vessels,  the  economic  impact  is 
e\pef.1ed  to  be  minimal.  Tltercfore.  the 
Coa.si  Guard  certifies  under  5  U.S.C. 
605ft>)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

CoUectioB  of  lafbriBatJon 

This  projxjsal  contains  no  collet:tjon- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  etseq). 

Federalism  Implications 

This  action  has  been  analyzed  in 
ac:cordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  tliat 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  Lmpli<:ationsto 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmenl 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  parag.'aph 
2.B.2.  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Di'termination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  is  33  CTR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 


amend  Part  117  of  Title  33,  Code  ol 
Federal  Regulations  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

AuThorit> :  rs  \  Sr,.  4<«,  49  CFR  1  46;  13 
(TRl.05-l(g). 

2.  Section  117.495  is  revised  to  ivati 
as  follows: 

§  1 1 7.495    Superior  OU  Canal. 

The  draw  of  the  S82  bridge  mile  6.3 
in  Cameron  Parish  shall  open  on  f^tgnal 
if  at  least  8  hours  notice  is  given.  Publ« 
vessels  of  the  L}nt«ed  Stales  and  ves<)ek 
in  distress  shall  l»e  passed  as  «oon  as 
pos.sible. 

DHted:  Scptnnibe.r  20.  1 W4. 

R.  C.  North. 

Rear  Admiral,  I'.S.  Coail  Giniid,  Conuxuiudfj . 
Eighth  Coast  CMord  District. 

IFR  Doc.  94-24529  Filed  M)-3-94,  «  45.dni| 

BILUNG  OOK  0trt-*t-m 

33  CFR  Parti  17 
[CGD 13-93-031 J 
RIN211S-AE47 

DrawbrMge  Operation  Regulations: 
Columbia  River,  OR  and  WA 

AGENCY:  Cx)ast  Guard.  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
an  amendment  to  the  drawbridge 
regulations  gcjveming  tht  operation  of 
the  twin  Interstate  5  drawbridges  across 
the  Columbia  River,  mile  106,5,  hesween 
Portland.  Oregon  and  Vancouver, 
VVashir^gton.  The  origiual  Notice^  ol 
Proposed  Rulemaking  proposed  an 
extension  of  the  raoriiirigand  afi»-rnixj:i 
time  periods  when  the  draw  need  liot 
open  for  the  passage  of  vessels  without 
regard  to  vessel  type  or  ri\er  flow 
condition.  This  supplwnentai  notice  ul 
proposed  rulemaking  proposes  au 
amendnwnt  whic;h  would  provide  Un 
relatively  uninterrupted  vehicular  flow 
during  pe.-ik  traffic  times  while  l»eii.g 
less  restrictive  to  comineaial  navigation 
during  periods  of  high  river  Jiow 
conditions. 

DATES:  Comments  must  be  recaiiverj  oii 
or  before  December  5,  1994. 
ADDRESSES:  Comments  siiouid  iw 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  Districi,  915  SecoTid 
Avenue,  Seattle,  Washington  98174- 
1067.  The  comments  and  other 
materials  referencxd  in  this  noticje  will 
be  available  iar  mip&^oa  and  copyiof; 
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at  915  Second  Avenue.  Room  3410. 
Seattle.  Washington.  Normal  office 
hours  are  between  7:45  a.m.  and  4:15 
p.m..  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell.  Chief.  Bridge  Section. 
Aids  to  Navigation  and  Waterways 
Management  Branch.  (Telephone:  (206) 
220-7272) 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conriments 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with,  or 
any  recommended  changes  in.  the 
proposal  Persons  desiring 
acknowledgment  that  their  comments 
have  been  received  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Commander.  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  final  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  light  of  comments 
received. 

Drafting  Information 

The  principle  persons  involved  in 
drafting  this  notice  are  John  E.  Mikesell. 
project  manager,  and  Lieutenant  Laticia 
J.  Argenti,  project  attorney. 

Background  and  Purpose 

The  twin  Interstate  5  vertical  lift 
bridges  across  the  Columbia  River 
between  Portland  and  Vancouver  are 
required  to  open  on  signal,  except  that 
from  6:30  a.m.  to  8  a.m.  and  3:30  p.m. 
to  6  p.m.  Monday  through  Friday  except 
Federal  holidays  the  draws  need  not 
open.  These  closed  periods  are 
necessary  to  accommodate  peak 
morning  and  afternoon  vehicular 
commute  traffic  across  the  bridges.  Both 
bridges  also  provide  alternate  mid-level 
fixed  spans  which  provide  greater 
vertical  clearance  than  do  the 
drawspans  in  the  closed  position.  The 
alternate  fixed  spans  are  routinely  used 
by  tug  and  barge  traffic  except  at  higher 
water  surface  elevations.  Because  the 
number  of  vehicles  crossing  the 
interstate  bridges  has  increased 
dramatically,  particularly  during 
commute  times,  any  opening  in  close 
proximity,  before  or  after,  results  in 
unacceptable  vehicular  traffic  delays. 
Therefore,  Oregon  State  Department  of 
Transportation  (ORDOT)  has  requested 


an  extension  of  the  weekday  closed 
periods.  On  November  26.  1993.  the 
Coast  Guard  published  a  notice  of 
proposed  nilemaking  in  the  Federal 
Register  (58  FR  62302).  In  addition,  the 
Commander.  Thirteenth  Coast  Guard 
District  also  published  the  proposal  in 
a  Public  Notice  dated  December  14, 
1993.  Both  notices  advised  the  public 
that  the  Coast  Guard  was  considering  a 
proposal  to  extend  the  morning  and 
afternoon  time  periods  during  which  the 
draw  need  not  open  for  the  passage  of 
vessels.  The  morning  period  would  be 
changed  to  5:30  a.m.  to  9  a.m.  and  the 
afternoon  period  would  be  changed  to 
2:30  p.m.  to  6  p.m.  The  Coast  Guard 
received  five  comments  in  response  to 
its  public  notice  and  no  comments  to  its 
Federal  Register  notice.  One  commenter. 
a  federal  resource  agency  which 
routinely  responds  to  our  public  notices 
did  not  take  a  position  in  favor  or 
against  the  proposed  amendment.  Two 
commenters  representing  land 
transportation  interests  favored  the 
proposal.  Two  commenters  repre.senting 
commercial  navigation  interests  stated 
opposition  to  the  proposal  unless  it  was 
modified  to  provide  the  following:  (1) 
When  the  vertical  clearance  under  the 
green  center  of  channel  lights  of  the 
wide  fixed  span  is  less  than  52  feet 
(river  gauge  6.0  feet  or  more),  the  closed 
periods  remain  as  existing.  (2)  When  the 
vertical  clearance  under  the  green  center 
of  channel  lights  of  the  wide  fixed  span 
is  greater  than  52  feet  (river  gauge  5.9 
feet  or  less),  the  proposed  closed 
periods  would  be  in  effect. 

Note:  The  referenced  wide  fixed  span  is  the 
span  between  the  vertical  lift  span  and  the 
designated  alternate  channel  fixed  span. 
Folluwing  further  investigation  by  the  Coast 
Guard  it  was  determined  that  because 
vertical  clearances  of  less  than  52  feet  under 
the  center  of  the  wide  fixed  span  occur  only 
during  spring  run  offer  other  infrequent 
flood  conditions,  the  requested  change  was 
reasonable  for  commercial  navigation.  We 
have  incorporated  it  in  this  supplemental 
notice  of  projxjsed  rulemaking.  A  public 
hearing  was  not  requested  and  one  was  not 
held. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order,  it  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
action  to  be  so  minimal  that  a  full 


regulatory  evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  i 

Because  most  waterway  traffic  can  be 
accommodated  by  the  alternate  fixed 
span  channel  and  the  rule  would  revert 
to  its  previous  less  restrictive  form 
when  the  vertical  clearance  under  the 
alternate  fixed  span  was  less  than  52 
feet,  the  Coast  Guard  expects  the 
economic  impact  of  this  propsal  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  innecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  al).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  '"Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  the  impacts  of  this 
proposal  are  expected  to  be  minimal, 
the  Coast  Guard  certifies  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  that  this  proposal 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

This  proposal  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  proposal  has  been  reviewed  by 
the  Coast  Guard  and  has  been 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  under  the  authority  of 
40  CFR  Section  1507.3  and  in 
accordance  with  paragraph  2.B.2.g.(5)  of 
the  NEPA  Implementing  Procedures, 
COMDTINST  M16475.1B.  A  copy  of  the 
Categorical  Exclusion  Certification  is 
available  for  review  in  the  rulemaking 
docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATtON  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49CFK  1  46:  3,3 
CFR  1.05- Kg). 

2.  In  section  117.869  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 1 7.869    Columbia  River. 

(a)  The  draws  of  the  Interstate  5 
highway  bridges,  mile  106.5,  between 
Portland.  OR  and  Vancouver,  WA  shall 
open  on  signal,  except  that: 

(1)  When  the  river  gauge  at  the  bridge 
indicates  0.0  feet,  or  more,  as 
determined  by  the  dravvtender  on  duty, 
the  draws  need  not  open  for  the  passage 
of  commercial  vessels  from  6:30  a.m.  to 
8  a.m.  and  from  3:30  p.m.  to  6  p.m. 
Monday  through  Friday  except  Federal 
Holidays. 

(2)  When  the  river  gauge  at  the  bridge 
indicates  5.9  feet,  or  less,  as  determined 
by  the  drawtender  on  day,  the  draws 
need  not  open  for  the  passage  of 
commercial  vessels  from  5:30  a.m.  to  9 
a.m.  and  from  2:30  p.m.  to  6  p.m. 
Monday  through  Friday  except  Federal 
Holidays. 

•        *<••• 

Dated:  September  23, 1994. 
John  A.  Pierson, 

Captain.  U.S.  Coast  Guard.  Commander.  13th 

Coast  Guard  District,  Acting. 
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33  CFR  Parts  166  and  167 
[COD  83-032) 
RIN2115-AB29 

Traffic  Separation  Schemes  and 
Shipping  Safety  Fairways  Off  the  Coast 
of  California  (CGD  83-032) 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  termination. 

SUMMARY:  This  rulemaking  project  was 
initiated  to  modify  existing  traffic 
separation  schemes  (TSSs)  and  establish 
a  shipping  safety  fairway  (SSF)  off  the 
coast  of  California  to  preser\'e  a  right  of 
way  for  navigation  through  areas  which 
were  expected  to  be  sites  of  offshore  oil 
and  gas  development.  The  proposal  was 
based  on  port  access  route  studies 
conducted  in  the  early  1980's.  Congress 
later  placed  a  moratorium  on  oil  and  gas 


drilling  off  California,  and  in 
September,  1992,  the  National  0«  eanic 
and  Atmospheric  Administration 
(NOAA)  dedicated  the  Monterey  Bay 
National  Marine  Sanctuary  (MBNMS). 
The  MBNMS  encompasses  the  area 
where  the  Coast  Guard  had  proposed 
the  SSF  to  prohibit  structures.  The  SSF 
is  no  longer  needed  because  oil  and  gas 
drilling  are  prohibited  in  the  Sanctuary. 
Additionally,  the  data  that  supported 
the  proposed  changes  is  now  outdated. 
Therefore,  the  Coast  Guard  is 
terminating  further  rulemaking  under 
docket  number  83-032. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy,  Short  Range  Aids  to 
Navigation  Division,  U.S.  Coast  Guard 
Headquarters,  (202)  267-0415. 
SUPPLEMENTARY  INFORMATION:  The  1978 
amendments  to  the  Ports  and 
Waterways  Safety  Act  (PWSA).  33 
U.S.C.  1223(c),  required  the  Coast  Guard 
to  undertake  a  port  access  route  study 
to  determine  the  need  for  traffic 
separation  schemes  or  shipping  safety 
fairways  to  increase  vessel  traffic  safety 
in  offshore  areas  subject  to  the 
jurisdiction  of  the  U.S.  The  Coast  Guard 
initiated  this  study  by  publishing  a 
Notice  of  Proposed  Studv  on  April  16, 
1979  (44  FR  22543). 

For  the  purposes  of  the  port  ac<,ess 
route  study,  the  U.S.  coastline  was 
divided  into  32  geographically  defined 
areas.  Study  area  22  included  the  coast 
of  southern  California  and  study  areas 
23  to  25  included  the  central  and 
northern  California  coast.  Through 
public  participation  and  government 
agency  consultation,  the  studies 
evaluated  potential  traffic  density 
patterns,  waterways  use  of  conflicts,  and 
the  need  for  safe  access  routes  in 
offshore  areas. 

The  Study  Results  for  the  coast  of 
southern  California  (area  22)  were 
published  on  June  24,  1982  (47  FR 
27430).  An  additional  study  of  the  Port 
Access  Routes,  Northern  Approach  to 
Santa  Barbara  Channel,  was  announced 
on  July  26,  1984  (49  FR  30078).  and 
results  published  on  December  5.  1985 
(50  FR  49861). 

The  Study  Results  for  the  central  and 
northern  coast  of  California  (areas  23- 
25)  were  published  on  October  14,  1982 
(47  FR  46043).  An  additional  study  on 
Port  Access  Routes,  Entrance  to  San 
Francisco  Bay  was  announced  on 
December  17^  1984  (49  FR  48946),  and 
the  study  results  were  published  on 
May  8,  1986  (51  FR  17071>. 

The  port  access  route  studies 
recommended  amendments  to  the  TSSs 
off  the  coast  of  California  and  the 
designation  of  new  SSFs  to  establish  a 
comprehensive  safe  routing  system  for 


vessels  proceeding  to,  from,  or  belwi-i-n 
the  ports  of  San  Francisco  and  Los 
Angeles-Long  Beach.  The  Coast  Guard 
published  a  proposed  rule  on  April  27. 
1989  (54  FR  18258)  to  implement  thi' 
study  recommendations.  Howe\er,  after 
considering  information  from  publit 
hearings,  extensive  written  coninn-nis 
opposing  the  proposal,  the 
Congressional  moratorium  on  oil  .ind 
gas  drilling,  and  the  effect  of  the 
MBNMS,  the  Coast  Guard  has 
determined  that  the  proposed  SSF  is  not 
needed.  Therefore,  this  rulemaking  is  no 
longer  necessary',  and  the  Coast  Guard  is 
terminating  further  rulemaking  under 
docket  number  83-032.  On  August  24 
1993  (58  FR  44634),  the  Coast  Guard 
announced  a  new  study  of  the  area  to 
evaluate  the  need  for  routing  measures 
in  the  approaches  to  California  porls 
and  the  need  for  measures  to  regulate 
vessel  traffic  in  the  offshore  California 
national  marine  sanctuaries  to  prote(  t 
sanctuary  resources. 

Dated:  Spptembcr  29,  1994. 
R.  C.  Houle, 

(Japtain,  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Navigation  Safety  and  Wateruay 
Senices. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(AZ-1 3-2-6293;  FRL-5084-7J 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision. 
Maricopa  County  Division  of  Air 
Pollution  Control 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  which 
control  emissions  from  solvent 
degreasing  operations,  petroleum 
solvent  dry  cleaning,  gasoline  transfer, 
and  the  use  of  roadway  asphalt.  The 
intended  effect  of  approving  these  rules 
is  to  regulate  volatile  organic  compound 
(VOC)  emissions  in  accordance  with  the 
requirements  of  the  Clean  Air  Art.  as 
amended  (CAA  or  the  Act).  EPAs  final 
action  on  this  notice  of  proposed 
rulemaking  (NPR)  will  incorporate  these 
rules  into  the  federally  approved  SIP. 

EPA  proposed  conditional  approval  of 
earlier  submittals  of  several  of  these 
rules  in  the  Federal  Register  on 
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September  29. 1992  based  on  the 
Maricopa  County  Division  of  Air 
Polhition  Confrols  (the  Divisions) 
commitment  to  fix  the  rule  deficiencies. 
The  Division  has  fulfilled  its 
commitment  to  fix  the  rules,  and  has 
submitted  the  revised  rules  being  acted 
upon  in  this  docxmienf.  ElPA  has 
evaluated  each  of  the  rules  and  is 
proposing  to  approve  them  under 
provisions  of  the  G\A  r»*j{ardiiig  EPA 
action  on  SIP  submittals.  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards,  and  plan 
requirements  ft>r  nonattainment  areas. 
DATES:  Comments  must  be  received  on 
or  before  November  3.  1994. 
AOORESSCS:  Comments  may  be  mailed 
to  natiu'i  A.  Meer.  Rulemaking  Stx.tion 
( A-5-3).  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  9.  75  Hawthorne  Street.  San 
Francisco.  CA  94105. 

Cx)pies  of  the  rule  revisions  and  EPA's 
evaluation  report  of  eech  rule  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  also  available  fur 
inspection  at  the  following  locations: 
Arizona  Department  of  Environmental 

Quality,  3033  N.  Central  Avenue. 

F'hoenix.AZ  85012. 
Maricopa  County  Division  of  Air 

PollutioD  Control.  2406  South  24th 

Street,  suite  E-214.  Phoenix.  AZ 

85034. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A  Rose.  Rulemaking  Section  (A-5-3), 
Air  and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
744-1184. 

SUPPLEMENTARY  INFORMATION: 

Applicability 

The  rules  being  proposed  for  approval 
into  the  Arizona  SIP  include  Maricopa 
County  Division  of  Air  Pollution 
Control  (the  Division)  Rules  331, 
Solvent  Cleaning;  333,  Petroleum 
Solvent  Dry  Cleaning:  340,  Cutback  and 
Emulsified  Asphalt;  and  353,  Transfer  of 
Casoliiie  into  Stationary  Dispensing 
Tanks.  These  rules  were  submitted  to 
EPA  by  the  Arizona  Department  of 
Environmental  Quality  (ADEQJ  on 
August  10  (Rules  331  and  333), 
November  13  (Rule  340),  and  June  29 
(Rule  353).  1992. 

Background 

On  March  3.  1978,  EPA  promulgated 
a  list  of  ozone  nonattainment  areas 
under  the  provisions  of  the  Clean  Air 
Act,  as  amended  in  1977  (1977  CAA  or 
pre-amended  Act),  that  included 


Maricopa  County  43  FR  8964,  40  CFR 
81  303.  On  March  19.  1979.  EPA 
changed  the  name  and  modified  the 
geographic  boundaries  of  the  ozone 
nonattainment  area  of  Maricopa  County 
to  the  Maricopa  Association  of 
Governments  (MAG)  Urban  Planning 
Area  44  FR  16.391.  40  CFR  81  303.  On 
February  24.  1984.  EPA  notified  the 
Governor  of  Arizona,  pursuant  to 
section  110(a)(2)(H)  of  the  pre-amended 
Act.  that  the  Division's  portion  of  the 
Arizona  SIP  was  inadequate  to  attain 
and  maintain  the  ozone  standard  and 
requested  that  deficiencies  in  the 
existing  SIP  be  corrected  (EPA's  SIP- 
Call.  49  FR  18827.  May  3.  1984).  On 
May  26.  1988.  EPA  again  notified  the 
Governor  of  Arizona  that  the  Division's 
portion  of  the  Arizona  SIP  was 
inadequate  to  attain  and  maintain  the 
ozone  stand,ird  and  requested  that 
deficiencies  relating  to  VOC  controls 
and  the  application  of  reasonably 
available  control  technology  (RACT)  in 
the  existing  SIP  be  corrected  (EPA's 
second  SlP-Call.  53  FR  34500, 
September  7.  1988).  thi  November  15. 
1990.  the  Clean  Air  Art  Amendments  of 
1990  were  enacted.  Pub  L.  101-549. 
104  Stat.  2399.  codified  at  42  U.S.C. 
7401-7671q.  In  amended  section 
182(a)(2)(A)  of  the  CAA.  Congress 
statutorily  adopted  the  requirement  that 
nonattainment  areas  fix  their  deficient 
RACT  rules  for  ozone  and  established  a 
deadline  of  May  15.  1991  for  states  to 
submit  corrections  of  those  deficiencies. 
Section  182(a)(2)(A)  applies  to  areas 
designated  as  nonattainment  prior  to 
enactment  of  the  amendments  and 
classified  as  marginal  or  above  as  of  the 
date  of  enactment.  It  requires  such  areas 
to  adopt  and  correct  R.\CT  rules 
pursuant  to  pre-amended  section  172(b) 
as  interpreted  in  pre-amended 
guidance.'  EPA's  SIP-Calls  used  that 
guidance  to  indicate  the  necessary 
corrections  for  specific  nonattainment 
areas.  The  M.AG  Urban  Planning  Area  is 
classified  as  moderate  -';  therefore,  this 
area  is  subject  to  the  RACT  fix-up 
requirement  and  the  May  15.  1991 
deadline. 


■  Among  oihvT  ihing.s.  ihr  pre-amended  guiddnce 
consists  of  thost'  portions  of  lh«  proposed  post- 1967 
ozone  anil  Cdrtx>n  monoxide  policy  that  concern 
R.M;T.  S2  KR  4StM*  (November  24.  1987);  "Issues 
Kcldlini;  lr>  VtXJ  Kexulalion  Culpoints.  Deficiencies, 
and  Devidiiuns.  (^UnTiCiilion  to  Appendix  D  of 
Novrmber  24.  1987  Federal  RcKuter  Notice"  (Blue 
HrH>kt  (tioticp  of  availabilily  vita  published  in  the 
Federal  Renister  on  May  ZS.  19St)|:  and  the  existing 
control  techniqtic  guid>>iiiies  (CTCs). 

•The  M.^G  Urban  PUnmnR  Area  retained  its 
designation  of  noiuttainment  and  was  classified  by 
operation  of  law  pursuant  lo  sections  107(d)  and 
181(a)  upon  the  date  of  enactmenl  of  the  CAA.  See 
."iS  KR  S4*94  (November  6.  1991 1. 


On  June  22.  1991,  EPA  notified  the 
State  of  Arizona  that  EPA  had  not 
received  by  the  May  15,  1991  deadline 
all  required  VOC  rule  corrections  under 
section  182(a)(2)(A)  of  the  CA.A.  The 
finding  letter  identified  that  the 
Division  had  failed  to  submit  required 
rule  corrections.  The  official  finding 
notice  was  published  in  the  Federal 
Register  on  October  22,  1991  (56  FR 
54554).  7he  Division's  Rule  353  was 
listed  in  that  finding  notice.  As  a  result, 
the  Division  had  18  months  to  submit 
those  rules  to  EPA  before  a  sanction 
would  be  imposed. 

On  September  29.  1992,  in  57  FR 
44718,  EPA  published  a  Notice  of 
Proposed  Rulemaking  (NPRM)  which 
proposed  conditional  approval  of  the 
following  Division  rules  into  the 
Arizona  SIP:  Dry  Cleaning,  and  (3)  Rule 
340,  Cutback  and  Emulsified  Asphalt.^ 
The  conditional  approval  propt  s*^d  for 
the  rules  was  based  on  the  State's 
commitment  to  correct  deficiencies 
identified  in  the  rules  by  EPA.  The 
corrected  rules  were  submitted  before 
EPA  finalized  the  conditional  approval 
and  were  submitted  to  fulfill  the  State's 
commitment  to  correct  the  deficiencies. 

The  Stale  of  Arizona  submitted 
several  revised  RACT  rules  for 
incorporation  into  its  SIP  on  June  29. 
August  10.  and  November  13.  1992 
including  the  rules  being  acted  on  in 
this  document.  This  document 
addresses  EPA's  proposed  action  for  the 
Dwision's  Rule  331,  Solvent  Cleaning; 
Rule  333,  Petroleum  Solvent  Dry 
Cleaning  (both  adopted  bv  the  Division 
on  )une  22,  1992);  Rule  340.  Cutback 
and  Emulsified  Asphalt  (adopted 
September  21.  1992);  and  Rule  353. 
Transfer  of  Gasoline  into  Stationary 
Dispensing  Tanks  (adopted  April  6. 
1992).  These  submitted  rules  were 
found  to  be  complete  on  September  3, 
1992  (Rule  353),  September  16.  1992. 
(Rule  340),  and  December  2, 1992  (Rules 
331  and  333)  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51.  appendix  V*  and  are 
being  proposed  for  approval  into  the 
SIP.  The  finding  of  completeness 
stopped  the  sanctions  clock  that  had 
been  started  for  Rule  353  on  October  22, 
1991 


'The  Divisions  Rules  J12.  Perchloroethylene  Dry 
Cleaning  .ind  100.  Oneral  Provisions  and 
Definitions,  were  also  proposed  for  conditional 
approval  in  the  NHR.  bPA  is  not  Caking  action  on 
Rule  i32  at  this  lune  because  bPA  has  developed 
regulations  for  peahloroclhylene  under  Title  III  of 
the  C..\.\.  The  Division  ts  revising  Rule  100  and 
tl'A  will  act  on  that  version  after  it  is  submitted. 

'  El'.\  adopted  th«»  completeness  criteria  on 
Febru^y  \b.  l')90  (55  KR  SftJOl  and.  pursuant  to 
section  1 10(lkl(  1  )(AI  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  ("iS  TO  42216). 


Rules  331,  333,  340,  and  353  are  rules 
that  control  VOC  emissions  from  the 
cleaning  (degreasing)  of  parts,  from  dry 
cleaning  operations  using  petroleum 
solvents,  from  asphalt  used  for 
roadways,  and  from  the  filling  of  tanks 
with  gasoline.  VOCs  contribute  to  the 
production  of  ground  level  ozone  and 
smog.  The  original  rules  which  were  the 
subject  of  the  proposed  conditional 
approval  were  submitted  in  response  to 
EPA's  SIP-Calls  and  the  CAA 
requirement  that  nonattainment  areas  to 
fix  their  deficient  reasSnably  available 
control  technology  (RACT)  rules  for 
ozone  in  accordance  with  EPA  guidance 
that  inti-rpreted  the  requirements  of  the 
pre-amendment  Act.  The  current  rules 
were  submitted  in  fulfillment  of  the 
Division's  commitment  to  fix  remaining 
deficiencies  identified  in  EPA's 
proposed  conditional  approval  or  in 


response  the  EPA's  finding  of 
nonsubmitial.  The  rules  were  adopted 
as  part  of  the  Division's  efforts  to 
achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone 
and  in  response  to  EPA's  SIP-Call  and 
the  section  182(a)(2)(A)  CAA 
requirement.  The  following  is  EPA's 
evaluation  and  proposed  action  for 
these  rules. 

EPA  Evaluation  and  Proposed  Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations,  as  found 
in  section  110  and  part  D  of  the  CAA 
and  40  CF"R  part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  The  EP,.A 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  the  various  EPA  policy 


guidance  documents  listed  in  footnote 
1.  Among  those  provisions  is  the 
requirement  that  a  VOC  rule  must,  at  a 
minimum,  provide  for  the 
implementation  of  RACT  for  stalionarv 
sources  of  VOC  emissions.  This 
requirement  was  carried  fonh  from  the 
pre-amended  Act. 

For  the  purpose  of  assisting  state  and 
local  agencies  in  developing  RACT 
rules.  EPA  prepared  a  series  of  Control 
Technique  Guideline  (CTG)  documents. 
The  CTGs  are  based  on  the  underlying 
requirements  of  the  Aci  and  spe<:ify  the 
presumptive  norms  for  what  is  R,^CT 
for  specific  source  categories.  Under  th« 
CAA.  Congress  ratified  EPA's  use  of 
these  documents,  as  well  as  other 
Agency  policy,  for  requiring  States  to 
■fix-up'  their  RACT  rules.  See  section 
182(a)(2)(A).  The  CTGs  that  apply  to  the 
four  RACT  rules  follow: 


Rule  No. 


331 
333 
340 
353 


CTG  title 


Control  of  volatile  organic  emissions  from  solvent  metal  cleaning 

Control  o1  volatile  organic  compound  emissions  from  large  petroleum  dry  cleaners 

Control  ot  volatile  organic  compounds  from  the  use  of  cutt)ack  asphall  

Control  of  volatile  organic  emissions  from  bulk  gasoline  plants 


EPA  No 


EPA-4  50/2-77-022 
EPA-450;3-fe2-009 
EPA^60.2-77-037 
EPA-«50.2-77-035 


Further  interpretations  of  FTA  policy 
are  found  in  the  Blue  Book,  referred  to 
in  footnote  1.  In  general,  these  guidance 
documents  have  been  set  forth  to  ensure 
that  VOC  rules  are  fully  enforceable  and 
strengthen  or  maintain  the  SIP. 

The  Division's  submitted  rules 
include  the  following  significant 
changes  from  the  current  SIP: 

Rule  331.  Solvent  Cleaning 

1.  The  cooling  capacity  of  freeboard 
chillers  has  been  specified. 

2.  A  provision  for  a  vapor  level 
control  safety  switch  on  vapor 
degreasers  has  been  added. 

3.  Regulations  for  small  convevorized 
degreasers  have  been  added. 

4.  Provisions  for  Control  Officer 
approval  of  alternate  control  devices 
have  been  deleted. 

5.  Test  methods  for  determining 
compliance  and  recordkeeping 
provisions  have  been  added. 

6.  Exemption  of  wipe  tleaners  and  a 
proposed  schedule  forcompliant:e  have 
b*en  deleted. 

7.  A  definition  of  "low  volatility 
solvent"  and  standards  applying  to  low 
and  high  volatility  solvents  have  been 
added. 

a.  In  response  to  EPA's  comments 
during  the  rule  revision  period.  (1)  the 
term  "leaks"  has  been  defined.  (2)  a 
provision  for  covers  for  remote  reservoir 
cleaners  has  been  added,  and  (3)  daily 
recordkeeping  (except  for  wipe 
cleaning)  has  been  added. 


Rule  333,  Petroleum  Solvent  Dry 
Cleaning 

1.  Operating  requirements  for  dryers, 
filters  and  recovery  units  have  been 
added. 

2.  A  solvent  use  cutoff  has  been 
deleted. 

3.  Test  methods  and  recordkeeping 
provisions  used  for  determining 
compliance  have  been  added. 

4.  A  provision  for  the  immediate 
placement  of  filtration  material  in 
sealed  containers  has  been  added. 

Rule  340,  Cutback  and  Fmulsifit-d 
Asphalt 

1.  A  provision  for  a  seasonal 
exemption  has  been  deleted. 

2.  A  provision  allowing  the  Control 
Olficer  discretion  for  test  methods  has 
been  deleted  and  the  lest  methods 
provision  clarified. 

3.  More  stringent  pro\  isions  for  VOC 
content  of  asphalt  have  been  added. 

4.  A  number  of  e.xemptions  have  been 
deleted. 

5.  Recordkeeping  provisions  have 
been  added. 

Rule  353,  Transfer  of  Gasoline  into 
Stationary  Dispensing  Tanks, 

1.  A  definitions  section  has  been 
added. 

2.  The  standards  section  has  been 
expanded  lo  include  use  of  approved 
Stage  I  vapor  recovery  equipment  and 
leak-free  equipment. 


3.  The  maintenance  section  has  been 
expanded  to  include  owner 
responsibility  to  use  equipment 
correctly,  and  to  require  owners  to 
refuse  offloading  by  delivery  trucks  not 
bearing  a  pressure  test  certification 
decal. 

4.  The  exemption  of  non-resale 
operations  is  limited  by  a  lower 
throughput  cutoff  of  120,000  gallons 
annually.  The  exemption  for  tanks 
serviced  by  exempt  delivery  vessels  i'. 
now  limited  by  a  throughput  rutotf  oj 
120.000  gallons  annually.  Lastly,  the 
exemption  of  certain  storage  tanks  from 
the  rule  by  the  Control  Officer  has  been 
deleted. 

.  5.  A  compliance  schedule  requiring 
compliance  within  one  year  of  the  da'.i- 
of  rule  adoption  has  been  added 

6.  The  monitoring  and  records  se«  lion 
has  been  expanded  to  include  • 
throughput  recordkeeping  and  te^; 
methods  to  use  to  determine 
compliance. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  thev  an- 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Ther»  tore, 
the  Division's  Rule  331,  Solvent 
Cleaning:  Rule  333.  Petroleum  Solvent 
Dry  Cleaning;  Rule  340,  Cut  bat  k  and 
Emulsified  Asphalt;  and  Rule  353. 
Transfer  of  Gasoline  into  Stationary 
Dispensing  Tanks,  are  being  proposed 
for  approval  under  section  110(k)(.'H)  oi 
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the  CAA  as  meeting  the  requirements  of 
section  110(a)  and  part  D. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implennentation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section.?  1 10  and 
301  and  subchapter  I,  part  D  of  the  CAA 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.P.A  .  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
lanuary  19.  1989  (54  FR  2214-2?25).  as 
revised  by  an  October  4.  1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  OMB  has  exempted 
these  actions  from  review  under 
Executive  Order  12866. 

List  of  SubfecU  in  40  CFR  Part  52 

linvironmental  protection.  Air 
pollution  control.  Hydrocarbons. 
intergovemnr)ental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.SXI  7401-7671q 


Dated:  5Hrplember  22.  1994. 
lokn  Wise. 

Acting  fitfgional  Administrator. 

jFR  Doc  94-24508  Filed  10-3-94;  8:45  am) 

BILUMC  CODE  6616  60  P 

40  CFR  Part  52 

[1X41-01-62735;  FRL -6083-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Texas; 
Revision  to  the  State  Implementation 
Plan  (SIP)  Addressing  Ozone 
Monitoring 

agency:  Environmental  Protection 
Agency  (El'.\', 
action:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  revision  to  Texas'  SIP  for 
ozone.  This  action  is  based  upon  a 
revision  request  which  was  submitted 
by  the  State  to  satisfy  the  requirements 
of  the  Clean  Air  Act.  as  amended 
November  15.  1990.  and  the 
Photochemical  Assessment  Monitoring 
Stations  (PAMS)  regulations.  The  PAMS 
regulation  requires  the  State  to  provide 
for  the  establishment  and  maintenance 
of  an  enhanced  ambient  air  quality 
monitoring  network  in  the  form  of 
PAMS  by  November  12,  1993. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn,  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  recei\'ed  in  wTiting  by 
November  3.  1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 


should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Enviromnental  Protection 
Agency.  Region  6.  Air  Programs  Brancli 
(6T-A).  1445  Ross  Avenue,  suite  700, 
Dallas.  Texas  75202-2733. 

Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality, 
Emissions  Inventory  Branch.  12124  Park 
35  Circle.  Austin.  Texas  78753. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Patricia  Cupp.  Planning  Section  (6T- 
AP).  Air  Program»Branch.  USEPA 
Region  6.  1445  Ross  Avenue.  Dallas. 
Texas  75202-2733.  telephone  (214) 
665-8015. 

SUPPLEMENTARY  INFORMATION:  5ie  the 
information  provided  in  the  direct  final 
action  of  the  same  title  which  is  located 
in  the  rules  section  of  the  Federal 
Register. 

Dated:  September  13,  1994. 
Jane  N.  Saginaw. 
Regional  Administrator. 
|FR  Doc  94-24424  Filed  10-3-94;  8:45  ami 
BILUNG  CO0€  tStOSO-f 


40  CFR  Part  62 

[ME-1 4-1 -66486;  A-1-FRL-5074-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Plan  For  Controlling  Total  Reduced 
Sulfur  Emissions  From  Existing  Kraft 
Pulp  Mills 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
Maine's  revised  "111(d)  plan"  for  the 
control  of  total  reduced  sulfur  (TRS) 
emissions  from  existing  kraft  pulp  mills 
into  Maine's  State  Implementation  Plan 
(SIP).  The  revised  plan  was  submitted 
by  the  Maine  Department  of 
Environmental  Protection  (DEP)  on 
April  27.  1994.  The  revised  plan 
consists  of  a  revised  regulation  entitled 
"Chapter  124:  Total  Reduced  Sulfur 
Control  From  Kraft  Pulp  Mills."  The 
revised  plan  satisfies  EPAs 
requirements  for  adoption  and  submittal 
of  a  plan  to  control  TRS  emissions  from 
designated  facilities  in  accordance  with 
section  111(d)  of  the  Clean  Air  Act 
(CAA). 

In  the  final  rules  section  of  this 
Federal  Register.  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 


final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule. 

If  EPA  receives  adverse  comments, 
the  direct  final  rule  will  be  withdrawn 
and  all  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  by 
November  3. 1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director.  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building, 
Boston.  MA  02203. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston.  MA;  Air  and 
Radiation  Docket  and  Information 
Center.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  (LE-131), 
Washington,  DC  20460;  and  the  Bureau 
of  Air  Quahty  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta,  ME  04333. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  L.  Dilaj  at  (617)  565-3249. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  August  17,  1994. 
lohn  P.  DeVillars, 
Regional  Administrator.  Region  I. 
IFR  Doc.  94-24407  Filed  10-3-94:  8:45  am) 
BILUNG  CODE  a660-60-F 


40  CFR  Part  70 

[LA-001;  FRN-6084-8] 

Clean  Air  Act  Interim  Approval  o1 
Operating  Permits  Program;  Louisiana 
Department  of  Environmental  Quality 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Extension  of  the 
comment  period. 

SUMMARY:  EPA  is  extending  the 
comment  period  for  a  proposed  rule 
published  August  25,  1994  (59  FR 
43797).  On  August  25,  1994,  EPA 


proposed  interim  approval  of  the 
operating  permits  program  submitted  by 
the  State  of  Louisiana.  EPA  received 
letters  from  Louisiana  Chemical 
Association  and  Louisiana  Association 
of  Business  and  Industry  requesting  a  30 
day  extension  of  the  public  comment 
period,  and  a  verbal  request  from 
Louisiana  Department  of  Environmental 
Quality.  Therefore,  EPA  is  extending  the 
comment  period  until  October  26,  1994. 
DATES:  Comments  must  be  received  in 
WTiting  on  or  before  October  26,  1994. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Ms.  Jole 
C.  Luehrs,  Chief,  New  Source  Review 
Section,  at  the  Environmental  Protection 
Agency.  Region  6,  Air  Programs  Branch 
(6T-AN).  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  P.  Stanton,  New  Source  Review- 
Section.  Enviroimiental  Protection 
Agency.  Region  6, 1445  Ross  Avenue, 
Suite  700.  Dallas,  Texas  75202-2733, 
telephone  214-665-7218. 

Authority:  42  U.S.C.  7401-7671q 

Dated:  September  25, 1994. 
William  B.  Hathaway 

Acting  Regional  Administrator  (6AI. 

[FR  Doc.  94-24509  Filed  10-3-94.  8  45  am] 

BILLING  CODE  6S0O-6»^ 


40  CFR  Part  721 

[OPPTS-50621A;  FRL-4914-7] 

Dipropylene  glycol  dimethyl  ether; 
Proposed  Significant  New  Use  Rule; 
Reopening  of  Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  Reopening  of 
comment  period. 

SUMMARY:  EPA  is  reopening  the 
comment  p>eriod  for  the  proposed 
significant  new  use  rule  (SNUR)  for 
dipropylene  glycol  dimethyl  ether.  As 
initially  published  in  the  Federal 
Register  of  August  22.  1994  (59  FR 
43079),  the  comments  were  to  be 
received  on  or  before  September  21 . 
1994.  A  party  which  intends  to  submit 
comments  concerning  this  proposed 
rule  requested  additional  time  to 
prepare  its  response. 
DATES:  Written  comments  must  be 
received  by  EPA  on  or  before  October 
19,  1994. 

ADDRESSES;  All  comments  must  be  sent 
in  triplicate  to:  TSCA  Document  Receipt 
Office  (7407),  Office  of  PoUuUon 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW.,  Washington,  DC  20460. 


Comments  that  are  confidential  must  be 
clearly  marked  confidential  business 
information  (CBI).  If  CBI  is  claimed, 
three  additional  sanitized  copies  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Comments  should  include 
the  docket  control  number.  The  docket 
control  number  for  the  chemical 
substance  in  this  SNUR  is  OPPTS- 
50621. 

A  public  version  of  the  record, 
without  any  CBI,  is  available  in  ths 
TSCA  Nonconfidential  Information 
Center  (NQC),  also  known  as.  T  SCA 
Public  Docket  Office,  from  12  nucm  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays.  NCIC  is  located  in  Rm. 
NE-B607,  401  M  St.,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  E-543B,  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  This 
reopening  of  the  comment  period  will 
allow  interested  parties  who  intend  to 
comment  on  the  proposed  rule 
additional  time  to  prepare  their 
responses. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements.  Significant 
new  uses. 

Dated:  September  23.  1994. 
Joseph  A.  Carra. 

Acting  Director.  Office  of  Pollution  Pre\'ention 
and  Toxics. 

IFR  Doc.  94-24501  Filed  10-3-94;  8:45  am] 
BILUNG  CODE  •66»-«e-f 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Ch.  I 
[COD  94-080J 

Alternate  Inspection  Compliance 
Programs  for  the  U.S.  Maritime 
Industry 

AGENCY:  Coast  Guard.  DOT. 

ACTION;  Notice  of  meeting;  request  for 
comments. 

SUMMARY:  As  part  of  its  Maritime 
Regulator^'  Reform  Initiative,  the  U.S. 
Coast  Guard  is  developing  programs  to 
provide  alternatives  by  which  the  U.S. 
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maritime  industry  can  demonstrate 
compliance  with  applicable  vessel 
design,  construction,  equipment  and 
operational  requirements.  A  numlKtr  of 
concepts  are  under  consideration, 
including  a  program  to  accept  tests  and 
examinations  performed  by  vessel 
owners  or  operators  who  employ  a 
rigorous  system  of  safety  management. 
The  Coast  Guard  desires  input  from  the 
maritime  industry  on  the  safety 
man.igemcnt  systems  now  in  use  and 
their  value  in  assuring  vessel  safely.  The 
Coast  Guard  will  conduct  a  public 
meeting  to  obtain  information  from 
members  of  the  regulated  community 
and  the  tieneral  public  on  this  issue. 
DATES:  [he  meeting  will  be  held 
November  7,  1994  from  9  a.m.  to  4:30 
p.m.  Written  material  should  be 
submitted  not  later  than  November  21. 
1994. 

ADDRESSES:  The  meeting  will  be  hf  id  in 
Kuoni  2415.  Coast  Guard  Headquarters, 
2100  Second  Street.  S.VV..  Washington. 
DC.  20593.  Written  comments  may  be 
mailed  to  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA).  U.S. 
Coast  Guard,  2100  Second  Strwt.  S  W.. 
Washington.  DC.  20593-0001.  or  may 
be  delivered  to  room  3406  at  the  same 
address  between  8  am  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
hoiidavs. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  David  L.  S<.ott.  Proiecl  Miinager. 
Commandant  (G-MVl-l).  U.S.  Coast 
Guard.  2100  Se<:ond  Street,  S  W  . 
Washington,  D.C.  20593.  telephone 
(202) 267-1464. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
(iu.ird  ha";  b»!fn  actively  engaged  in 
maritime  policy  reforms  designed  to 
enhance  the  competitiveness  of  the  U.S. 
maritime  industry.  One  aspet:t  of 
maritime  policy  reform  is  to  pro\  ide 
efficient  and  cost  effective  alternatives 
by  which  owners  and  operators  of 
inspected  vessels  i  an  demonstrate 
compliance  with  applicable  laws  and 
regulations.  One  coni.ept  under 
consideration  is  to  credit  tests  and 
examinations  of  a  vessels  systems, 
components  or  equipment  performed  by 
the  vessel's  owners,  operators  or 
authorized  third  parties  as  .satisfying 
Coast  Guard  inspe<  lion  requiremenls. 
This  conc:ept  can  provide  vessel  owners 
and  operators  with  greater  flexibility  in 
complying  with  Coast  (iuard  inspection 
requirements  and  may  significantly 
reduce  the  time  nei.es,viry  to  (.ompiete. 
or  may  eliminate,  certain  periodic  Coast 
Guard  inspei  tions. 

Under  such  a  program,  vessel  owners, 
operators  or  authorized  third  parties 
would  conduct  periodic  tests  and 
examinations  in  accordance  with 


written  prm:edures  acceptable  to  the 
Coast  Guard.  These  procedures  would 
indicate  the  purpose  and  methodology 
of  the  test,  as  well  as  the  qualifications 
of  the  personnel  who  perform  and 
validate  the  test.  They  would  also 
indicate  how  the  test  is  to  be 
documented.  Periodic  Coast  Guard 
inspections  would  involve  verifying  the 
company's  inspection  records  for  the 
vessel  and  assessing  the  crew's  ability  to 
respond  to  likely  shipboard 
emergencies. 

This  concept  is  predicated  on  the 
ves.sel  owner  or  operator  employing  a 
rigorous  system  of  safety  management. 
The  Coast  Guard  is  seeking  to  establish 
the  characteristics  for  a  safety 
management  system  which  should  be 
recognized  under  this  program.  There 
are  many  ways  to  support  the  quality  of 
safety  management  systems,  such  as  the 
ISO  9000  series,  the  International 
Management  Code  for  the  Sale 
Operation  of  Ships  and  for  Pollution 
Prevention  (International  Safety 
Management  lISMj  Code),  the 
International  Ship  Managers 
AsscM.iation  Code  of  Ship  Management 
Standards,  or  company  specific  in- 
house  safety  management  systems,  ail  of 
which  if  properly  implemented  and 
maintained,  may  provide  a  basis  for 
Coast  Guard  acceptance  of  owner, 
operator  or  third  party  testing. 

To  aid  the  Coast  Guard's  efforts  to 
establish  the  criteria  for  a  re<.ognized 
safety  management  system,  and 
establish  guidelines  for  alternative 
compliance  inspection  programs,  views 
are  solicited  on  the  following  questions: 

1.  What  are  the  essential  elements  of 
a  shipboard  safety  management  system? 

2.  How  should  the  effectiveness  of  a 
company's  safety  management  system 
be  measured? 

3.  How  does  a  company  get  its  safely 
management  system  qualified? 

4.  Should  a  company's  safet),  s\siem 
be  certified  by  an  independent  quality 
system  registrar  as  a  condition  lor 
recognition  by  the  Coa.st  Guard? 

5.  What  specific  qualific;ations  may  be 
required  of  company  personnel, 
including  shipboard  personnel, 
involved  in  the  implementation  and 
maintenance  of  a  safety  management 
system? 

6.  What  other  conditions  should  a 
company  meet  in  order  to  participate  in 
an  alternative  inspection  compliance 
program? 

7.  Should  the  interval  of  Coast  Guard 
inspections  for  vessels  operating  under 
a  recognized  safety  management  system 
Iw  random  boardings  or  fixed  dates? 

H.  Should  the  scope  of  periodic  Coast 
Guard  inspections  be  modified  based 


upon  a  company's  voluntary 
certification  to  the  ISM  Code? 

9.  Must  third  parties  who  perform 
tests  and  inspection  services  on 
inspected  vessels  establish  their  own 
quality  management  system  in  order  for 
vessel  operators  to  receive  Coast  Guard 
inspection  credit  for  third  party 
activities? 

10.  What  constitutes  satisfactory  test 
and  inspection  procedures? 

11.  What  constitutes  satisfactory 
documentation  of  tests  and  inspections? 

12.  What  qualifications  are  required 
for  personnel  performing  tests  and 
inspections,  and  validating  tests  and 
inspections? 

13.  Which  systems  and  equipment 
may  be  suitable  for  periodic  testing  by 
vessel  owners,  operators  or  third  parties, 
and  which  should  be  retained  by  the 
Coast  Guard? 

14.  How  much  Coast  Guard  oversight 
is  necessary  for  a  company  with  a  safety 
management  system? 

Attendance  is  open  to  the  publi(.. 
With  advance  notice,  and  as  time 
permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meeting.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meeting.  Written  material 
may  be  submitted  prior  to,  during,  or 
after  the  meeting. 

Dated  September  29,  1994. 

E.  L.  Ziflf. 

Action  Chief.  Office  of  Marine  Safety.  Set  ttntv 
and  Environmental  Protection. 

IFR  Doc  94-24531  Filed  10-3-94,  8  45  aiii| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFR  Part  76 

(CS  Docket  No.  94-99;  DA  94-987) 

Cable  Television  Service;  List  ot  Major 
Television  Markets 

AGENCY:  1  uderal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission,  through  this 
action,  invites  comments  on  its  proposal 
to  amend  ils  rules  regarding  the  listing 
of  major  television  markets,  to  change 
the  designation  of  the  Fresno-Visalia- 
Hantord-Ciovis,  California  television 
market  to  include  the  community  of 
Sanger.  Qilifornia.  This  action  is  tukeii 
at  the  request  of  Sanger  Telecasters.  Inc.. 
licensee  of  television  station  KMSG-TV. 
channel  59.  Sanger.  California  and  it  is 


taken  to  test  tbe  proposal  for  market 
hyphenation  through  the  record 
established  based  on  comments  filed  by 
interested  parties. 

DATES:  Comments  are  due  on  or  before 
November  10, 1994  and  reply  comments 
are  due  on  or  before  November  25, 1994. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Johnson,  Cable  Services 
I3ureau.  (202)  416-0856. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking.  CS  Docket  94- 
09.  adopted  September  2.  1994  and 
relea.sed  September  19,  1994.  The  full 
te.Kt  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239).  1919  M  Street,  NW. 
Washington.  D.C.  20554.  and  may  be 
purchased  from  the  Commi.ssion's  copy 
contractor,  International  Transcription 
Service.  (202)  857-3800,  1919  M  Street. 
NW.  Washington  D.C.  20554. 

Synopsis  of  the  Notice  of  Proposed  Rule 
.Making 

1.  The  Commission,  in  response  to  a 
Petition  for  Rule  Making  fded  by  the 
petitioner,  proposed  to  amend  Section 
"6.51  of  the  Rules  to  add  the  community 
of  Sanger  to  the  Fresno-Visalia-Hanford- 
Clovis.  California  television  market. 

2.  In  evaluating  past  requests  for 
hyphenation  of  a  market,  the 
Commission  has  considered  the 
following  factors  as  relevant  to  its 
examination:  (1)  The  distance  between     ■" 
the  existing  designated  communities 
and  the  community  proposed  to  be 
added  to  the  designation:  (2)  whether 
cable  carriage,  if  afforded  to  the  subject 
station,  would  extend  to  areas  beyond 
its  Grade  B  signal  coverage  area;  (3)  the 
presence  of  a  clear  showing  of  a 
particularized  need  by  the  station 
requesting  the  change  of  market 
designation;  and  (4)  an  indication  of 
benefit  to  the  pubhc  from  the  proposed 
change.  Each  of  these  factors  helps  the 
Commission  to  evaluate  individual 
market  conditions  consistent  "with  the 
underlying  competitive  purpose  of  the 
market  hyphenation  rule  to  d»lineate 
areas  where  stations  can  and  do,  both 
actually  and  logically,  compete." 

3.  Based  on  the  facts  presented,  the 
Commission  believes  that  a  sufficient 
case  for  redesignation  of  the  subject 
market  has  been  set  forth  so  that  this 
proposal  should  be  tested  through  the 
rule  making  process,  including  the 
comments  of  interested  parties.  It 
appears  from  the  information  before  the 
Commission  that  the  television  stations 
licensed  to  Fresno,  Visalia,  Hanford. 
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Clovis,  and  Sanger,  California  do 
compete  throughout  much  of  the 
proposed  combined  market  area,  and 
that  sufficient  evidence  has  been 
presented  tending  to  demonstrate 
commonality  between  the  proposed 
communities  to  be  added  to  the  market 
designation  and  the  market  as  a  whole 
that  "hyphenation"  of  the  market 
should  be  proposed.  Moreover,  the 
petitioners'  proposal  appears  to  be 
consistent  with  the  Commission's 
policies  regarding  redesignation  of  a 
hyphenated  television  market. 
Accordingly,  comment  is  requested  on 
the  proposed  addition  of  Sanger  to  the 
Fresno- Visalia-Hanford-Clovis, 
Cahfomia  television  market. 

Initial  Regulatory  Flexibility  Analysis 

4.  The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  r.^.is  rulemaking  proceeding 
because  if  the  proposed  rule  amendment 
is  promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  Section  601(3)  of 
the  Regulator)'  Flexibility  Act.  A  few- 
cable  television  system  operators  will  be 
affected  by  the  proposed  rule 
amendment.  The  Secretar>'  shall  send  a 
copy  of  this  Notice  of  Proposed  Rule 
Making,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  No. 
96-354,  94  Stat.  1164,  5  U.S.C.  Section 
601  ef seq(1981) 

Ex  Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.  See 
generally  47  CFR  1.1202,  1.1203  and 
1.1206(a). 

Comment  Dates 

6.  Pursuant  to  appUcable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  interested  parties 
may  file  comments  on  or  before 
November  10.  1994,  and  reply 
comments  on  or  before  November  25, 
1994.  All  relevant  and  timely  comments 
will  be  considered  before  final  action  is 
taken  in  this  proceeding.  To  file 
formally  in  this  proceeding,  participants 
must  file  an  original  and  four  copies  of 
all  comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 


Federal  Communications  Commission, 
Washington.  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington.  D.C.  20554. 

7.  Accordingly,  this  action  is  taken  by 
the  Chief  Cable  Services  Bureau, 
pursuant  to  authority  delegated  by 
Section  0.321  of  the  Commission's 
Rules. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 

William  H.  Johnsoa. 

Acting  Chief.  Cable  Services  Bureau. 

IFR  Doc.  94-24463  Filed  10-3-94.  845  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  242 

Defense  Federal  Acquisition 
Regulation  Supplement-  Production 
Surveillance 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Proposed  rule  with  request  for 
public  comments. 


SUMMARY:  The  Defense  Acquisition 
Regulations  Council  is  proposing 
changes  to  the  Defense  FAR  Supplement 
(DEARS)  to  revise  the  criteria  for 
determining  when  to  perform  on-site 
technical  production  surveillance. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  to  the  address 
shown  below  on  or  before  December  5. 
1994  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Directorate. 
ATT:  IMD  3D139.  PDUSD  (A&T).  3062 
Defense  Pentagon,  Washington.  D.C. 
20301-3062.  FAX  (703)  697-5971. 
Please  cite  DFARS  Case  93-D003  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Owen  Green;  (703)  604-5929. 

SUPPLEMENTARY  INFORMATtOH: 

A.  Background 

The  proposed  rule  revised  DFARS 
242.1104  by  replacing  the  current 
system  of  determining  the  type  of 
production  surveillance  to  be 
performed.  Undercurrent  procedures, 
contracts  are  placed  into  categories  1.  2. 
and  3  which  determine  the  level  of 
surveillance  the  contract  will  receive. 
The  proposed  revisions  would  simplify 
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the  method  of  determining  when  the 
contract  would  receive  predelivery 
telephone  surveillance  or  pre-delivery 
on-site  production  surveillance. 

B.  Regulatory  Flexibility  Act 

The  proposed  rule  is  not  expected  to 
have  a  signiHcant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  US  C.  601  ct  srq.. 
because  the  frequency  of  on-site 
surveillance  is  not  expected  to  change. 
The  proposed  rule  merely  simplifies  the 
method  used  by  the  Government  to 
determine  when  on-site  surveillance 
will  be  performed.  An  initial  Regulatorv 
Flexibility  Analysis  (IRFA)  has  therefore 
not  been  performed.  Comments  are 
invited  from  small  businesses  and  other 
interested  parties.  Comments  from  small 
entities  concerning  the  affected  DFARS 
Subparts  will  be  considered  in 
accordance  with  Se«;tion  610  of  the  Act. 
Such  comments  mu.st  be  submitted 
separately  and  should  cite  DAR  Case 
93-D003  in  all  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  because  the 
proposed  rule  imposes  no  reporting  and 
recordkeeping  requirements  which 
require  the  approval  of  OMB  under  44 
use.  350\.  etseq. 

List  of  Subiects  in  48  CFR  Part  242 

Government  pro<:urement. 
Claudia  L.  Naugle. 

Executive  Editor.  Offense  Acquisition. 
Regulations  Directorate 

Therefore  it  is  proposed  that  48  CFR 
Pan  242  be  amended  as  follows 

1.  The  authority  citation  for  48  CFR 
Part  242  continues  to  read  as  follows: 

Authority:  41  US C  421  and  48 CTR  Part 
1 

PART  242— CONTRACT 
ADMINISTRATION 

2.  Section  242.1104  is  revised  to  read 
as  follows: 

i  242.1 104    SurveMlance  requlrerTMnts. 

(a)(i)  As  a  minimum,  contracts  will 
receive  pre-delivery  telephonic, 
surveillance. 

(ii)  Contracts  in  the  following 
categories  will  receive  pro-delivery  on- 
site  production  surveillance. 

(A)  Contracts  assigned  criticality 
designator  A  (see  FAR  42.1105). 

(B)  Contracts  specifically  identified 
for  special  surveillance  by  the 
contracting  officer. 

(C)  Any  contract  where  telephonic 
surveillance  reveals  actual  or 
anticipated  delinquency  unless  the 


contract  administration  office,  in 
coordination  with  the  contracting 
officer,  decides  that  on-site  surveillance 
is  not  warranted. 

|FR  Doc.  94-24462  Filed  10-3-94.  8  45  ami 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AC99 

Endangered  and  Threatened  WHdIife 
and  Plants:  Proposed  Endangered  or 

Threatened  Status  for  10  Plants  From 
the  Foothills  of  the  Sierra  Nevada 
Mountains  In  California 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnoN:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
for  four  plants:  Brodiaea  pallida 
(Chinese  Camp  brodiaea),  Calyptridium 
pulchelhim  (Mariposa  pussy  paws), 
Lupinus  citrinus  var.  deflexus  (Mariposa 
lupine),  and  Mimuhs  sbevockJi  (Kelso 
Creek  monkeyfiower).  The  Service  also 
proposes  threatened  status  for  six 
plants:  Allium  tuolumnense  (Rawhide 
Hill  onion),  Clarkia  springvillensis 
(Springville  clarkia),  Carpenteria 
califomica  (carpenteria),  Fritillaria 
striata  (Greenhorn  adobe  lily), 
Navamtia  setiloba  (Piute  Mountains 
navarretia),  and  Verbena  califomica 
(Red  Hills  vervain).  These  plants  are 
known  from  the  annual  grassland, 
chaparral,  Joshua  tree,  pinyon-juniper, 
blue  oak,  and  digger  pine  woodland 
communities  in  the  foothills  of  the 
Sierra  Nevada  Mountains  in  central 
California.  The  10  plants  are  threatened 
by  one  or  more  of  the  following: 
agricultural  land  conversion, 
urbanization,  logging,  highway 
construction  and  road  maintenance 
activities,  overgrazing,  off-highway 
vehicle  use.  mining,  insect  predation. 
inadequate  regulatory  mechanisms, 
stochastic  extinction  from  random 
natural  events,  and  incompatible  fire 
management  techniques.  This  proposal, 
if  made  final,  would  implement  the 
Federal  protection  and  recovery 
provisions  afforded  by  the  Act  for  these 
plants. 

DATES:  Comments  from  all  interested 
parties  must  be  received  by  December  5, 
1994.  Public  hearing  requests  must  be 
received  by  November  18.  1994. 


ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way, 
Room  E-1803,  Sacramento,  California 
95825-1846.  Comments  and  materials 
received  will  be  available  for  inspe<:tion, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Fuller  (set-  ADDRESSES)  at  916- 
978-4866. 

SUPPLEMENTARY  INFORMATION: 
Background 

Allium  tuolumnense  (Rawhide  Hill 
onion),  Brodiaea  pallida  (Chinese  Camp 
brodiaea),  Calyptridium  pulchellum 
(Mariposa  pussypaws).  Carpenteria 
califomica  (carpenteria).  Clarkia 
spring\illensis  (Springville  clarkia), 
Fritillaria  striata  (Greenhorn  adobe  lily), 
Lupinus  citrinus  var.  deflexus  (Mariposa 
lupine).  Mimulus  shevockii  (Kelso  Creek 
monkeyfiower),  Navarretia  setiloba 
(Piute  Mountains  navarretia),  and 
Verbena  califomica  (Red  Hills  vervain) 
are  located  in  the  western  foothills  of 
the  Sierra  Nevada  Mountains  in 
California,  from  Jamestown  in 
Tuolumne  County,  to  Bodfish  in  Kem 
County,  to  near  Grapevine  in  the 
foothills  of  the  Tehachapi  Mountains  in 
Kem  County.  The  Sierra  Nevada 
Mountains  are  California's  largest 
mountain  range,  extending  ft^m  the 
Mojave  Desert  in  the  south  to  the  Modoc 
Plateau  in  the  north.  The  Sierra  Nevada 
Mountains  are  645  kilometers  (km)  (400 
miles)  long,  95  to  130  km  (60  to  80 
miles)  wide,  and  north-south  oriented 
on  the  east  side  of  California. 
Structurally,  this  mountain  range  is  a 
westerly  tilted  Cenozoic  fault  block 
consisting  of  granitic  and  metamorphic 
rocks.  These  mountains  have  an 
elevational  range  of  1,000  to  4,000 
meters  (m)  (3,000  to  12,000  feet  (ft))  and 
a  precipitation  range  of  750  to  2,030 
millimeters  (mm)  (30  to  80  inches  (in)). 
These  mountains  are  a  region  of  winter 
snow  and  some  summer  thunderstorms. 
Montane  and  subalpine  coniferous 
forests  dominate  the  area  with  minor 
components  of  deciduous  forests.  Lakes, 
swamps,  rock  outcrops,  talus  slopes, 
meadows,  and  montane  chaparral 
occupy  more  than  half  of  the  ground 
surface. 

Each  of  these  10  plant  species  exhibits 
strong  substrate  preferences.  Allium 
tuolumnense,  Brodiaea  pallida,  and 
Verbena  califomica  are  associated  with 
serpentine  soils  in  an  elevational  range 
from  260  to  600  m  (850  to  2,000  ft)  in 
the  Red  Hills  and  near  Rawhide  Hill  in 
Tuolumne  County.  Serpentine  soils  are 
derived  from  ultramafic  rocks  such  as 


serpentinite,  dunite,  and  peridotite, 
which  are  found  in  discontinuous 
outcrops  in  the  foothills  of  the  Sierra 
Nevada  and  in  the  Coast  Ranges  from 
Santa  Barbara  County  to  British 
Columbia,  Canada.  Although  the 
ultramafic  rocks  may  be  of  igneous 
origin  (peridotite,  dunite,  or 
harzburgite)  or  metamorphics 
(serpentine),  the  major  constituent  of 
(he  parent  rock  is  some  variant  of  iron- 
magnesium  silicate.  Serpentine  and 
other  uhramafics  weather  into  shallow, 
rocky,  and  highly  erodible  soils. 
Typically,  these  soils  are  rich  in 
magnesium,  iron,  chromium,  nickel, 
and  silicates  and  are  deficient  in 
nitrogen,  calcium,  phosphorus,  and 
molybdenum  (Kruckeberg  1984).  The 
unique  mineral  nutrition  and  cation 
status  of  serpentine  soils  are 
inhospitable  for  the  growth  of  most 
plants.  Nevertheless,  serpentine  soils 
support  a  diversity  of  plants,  some  of 
which  are  restricted  entirely  to  these 
soils.  Allium  tuolumnense  is  associated 
with  sunny,  rocky,  often  south-facing 
slopes.  Brodiaea  pallida  and  Verbena 
califomica  are  often  found  in  the  blue 
oak  IQuercus  douglasii)  or  digger  pine 
[Pinus  sabiniana)  woodland 
communities. 

Calyptridium  pulchellum.  Lupinus 
citrinus  var.  deflexus,  and  Mimulus 
shevockii  are  associated  with  sandy, 
decomposed  granitic  soils'  in  foothill 
woodlands.  Fritillaria  striata  and 
Navarretia  setiloba  are  found  in  heavy 
clay  soils  in  the  openings  of  blue  oak 
woodland.  Clarkia  springxillensis  most 
often  is  found  on  roadbanks  and 
openings  in  blue  oak  woodlands. 

Marion  Ownbey  first  recognized 
Allium  sanbornii  var.  tuolumnense  in 
"A  California  Flora"  (Munz  1959).  The 
first  validly  published  description  of  the 
plant  was  Hamilton  P.  Traub's  1972 
treatment.  Stella  Denison  and  Dale 
McNeal  (1989)  revised  the  A.  sanbornii 
complex  and  elevated  the  variety  to  a 
species  based  upon  the  position  of 
stamens  and  styles  and  the  length  and 
shape  of  perianth  (sepals  and  petals) 
segments. 

Allium  tuolumnense  is  an  erect, 
herbaceous  perennial  of  the  lily  family 
(Liliaceae)  that  grows  from  underground 
bulbs.  This  species  has  fleshy,  green 
entire  leaves  that  reach  a  height  of  25  to 
50  centimeters  (cm)  (10  to  20  in),  and 
has  a  loose,  20  to  60  flowered,  white-  or 
pink-flushed  inflorescence  appearing  in 
late  March  to  early  May.  Allium 
tuolumnense  differs  from  A.  sanbornii 
and  A.  jepsonii  in  its  entire,  spreading 
perianth  segments,  fringed  ovarian 
bumps  (processes),  and  early  blooming 
period  that  does  not  overlap  with  any 
other  Allium  species.  Although  this 


plant  can  reproduce  from  seed,  A. 
tuolumnense  tends  to  reproduce 
asexually  from  its  underground  bulb, 
forming  small  colonies  of  usually  fewer 
than  100  plants  per  colony  (BioSystems 
Analysis  1984).  A.  tuolumnense  is  a 
highly  restricted  endemic  that  only 
grows  on  serpentine  soils  in  the 
foothills  of  the  Sierra  Nevada  in 
southwestern  Tuolumne  County  from 
400  to  600  m  (1,310  to  1,970  ft)  in 
elevation.  A.  tuolumnense  is  known 
from  two  localities:  Table  Mountain  and 
the  Red  Hills.  The  entire  range  of  the 
species  includes  a  342  square  kilometer 
(sq  km)  (132  square  mile  (sq  mi))  area. 
Approximately  25  percent  of  i4. 
tuolumnense  is  found  on  private  lands 
and  75  percent  on  lands  administered 
by  the  Bureau  of  Land  Management 
(BLM).  A.  tuolumnense  is  threatened  by 
placer  mining,  urbanization,  and 
potentially  by  overgrazing. 

Robert  Hoover  (1938)  first  described 
Brodiaea  pallida  from  specimens 
collected  near  Chinese  Camp  in 
Tuolumne  County.  B.  pallida  is  an  erect, 
herbaceous  perennial  in  the  lily  family 
(Liliaceae).  The  plant  grows  from  an 
underground  bulb  and  has  long,  narrow, 
thick,  succulent  leaves  that  reach  a 
height  of  1  to  3  decimeters  (dm)  (4  to  12 
in).  Several  to  many  rose-pink  flowers 
appear  in  an  umbrella-like  cluster  at  the 
top  of  a  leafless  stem  in  late  May  to 
early  June.  B.  pallida  grows  in 
association  with  two  sympatric 
congeners  and  can  hybridize  with  one  of 
them  (Keator  1993).  Despite  these 
incidences  of  hybridization,  the  species 
is  considered  stable  (Blaine  Rogers, 
Columbia  Coll.,  pars,  comm.,  1993).  B. 
pallida  can  be  separated  firora  its 
congeners  and  hybrids  by  flower  color 
emd  the  length,  width,  shape,  and 
position  of  nonpoUen  bearing  stamens. 

Brodiaea  pallida  grows  in  seeps  and 
springs  in  serpentine  and  volcanic  soils 
within  a  stream  channel  on  private  land 
in  the  Red  Hills.  Tuolumne  County. 
This  species  is  restricted  to  a  3  to  6  m 
(10  to  20  ft)  wide  and  0.8  km  (0.5  mi) 
long  stretch  of  private  land  in  an  old. 
intermittent  stream  channel  at  an 
elevation  of  385  m  (1.260  ft).  The 
species  has  always  had  an  extremely 
limited  distribution;  searches  of 
potential  habitat  in  other  areas  have 
failed  to  locate  any  additional  plants. 
The  single  population  is  threatened  by 
urbanization,  inadequate  State 
regulatory  mechanisms,  and  stochastic 
events.  Several  of  the  parcels  of 
privately-owned  land  where  the  plant  is 
located  are  for  sale.  Although  The 
Nature  Conservancy  (TNC)  has  secured 
a  1-year  lease  on  one  of  the  parcels, 
permanent  protection  for  this  plant  is 
lacking. 


Joseph  Congdon  collected  the  type 
specimen  of  Calyptridium  pulchellum 
on  "Pea  Ridge"  in  Mariposa  County  in 
1901.  Alice  Eastwood  (1902)  first 
described  this  plant  as  Spraguea 
pulchella.  Robert  Hoover  (1940)  revised 
the  genera  Spraguea  and  Calyptridium 
and  renamed  this  plant  Calyptridium 
pulchellum  based  on  the  combination  of 
flower  and  vegetative  characteristics 
and  habitat.  C.  pulchellum  is  a  small, 
compact,  rosette-forming,  annual  herb 
in  the  purslane  family  (Portulacaceae). 
The  smooth,  slender,  prostrate  stems  are 
1  to  2  dm  (4  to  8  in)  long,  with  smooth, 
spatula-shaped  leaves.  Rose-colored, 
four-petaled  flowers  appear  in  loose 
panicles  between  May  and  August. 

The  fibrous-rooted  plant  grows  on 
decomposed  granitic  sands  between 
elevations  of  460  to  1.090  m  (1,500  to 
3,600  ft)  in  foothill  woodlands  and 
converted  chaparral  grasslands  in  the 
Sierra  Nevada  foothills.  No  other 
species  of  Calyptridium  co-occurs  with 
C.  pulchellum.  The  seven  populations  of 
C.  pulchellum  are  found  in  Fresno, 
Madera,  and  Mariposa  Counties  over  a 
range  of  1,940  sq  km  (750  sq  mi).  Six 
populations  of  C.  pulchellum  occur  on 
private  land  and  one  population  occurs 
on  Forest  Service  land  (Sierra  National 
Forest).  C.  pulchellum  is  threatened  by 
urbanization  and  potentially  by 
overgrazing. 

John  C.  Fremont  collected  Carpenteria 
califomica  from  an  area  in  the  Kings 
River  watershed  on  his  third  expedition 
to  California  in  1846.  John  Torrey  (1852) 
first  described  C.  califomica  from 
specimens  sent  to  him  by  John  Fremont. 
The  monotypic  genus  Carpenteria  is  one 
of  California's  many  endemic  genera 
that  are  relicts  without  any  close 
relatives;  this  genus  probably  had  a 
wider  range  earlier  in  Tertiary  time 
(Barbour  and  Major  1988). 

Carpenteria  califomica  is  an  erect  to 
spreading  evergreen  shrub  in  the  mock 
orange  family  (Philadelphaceae)  that 
grows  to  a  height  of  1  to  6.5  m  (3  to  13 
ft).  The  plant  has  glossy  green,  opposite 
leaves  and  pale  bark  that  peels  in  large 
sheets  in  the  fall.  Terminal,  white, 
showy  flowers  appear  in  May  or  June 
and  last  through  July  at  the  upper 
elevational  limits.  C.  califomica  is 
found  in  drainages  and  mesic  areas  on 
mostly  granitic  soils  from  460  to  1.220 
m  (1,500  to  4.000  ft)  in  elevation  within 
the  chaparral  and  cismontane  woodland 
communities  of  the  foothills  of  the 
Sierra  Nevada  in  eastern  Fresno  County. 
C.  califomica  is  known  fi-om  six 
populations  distributed  over  a  583  sq      *  j 
km  (225  sq  mi)  area.  One  population  of 
C.  califomica  is  on  private  lands,  four       j 
are  on  lands  administered  by  the  U.S. 
Forest  Service  (Sierra  National  Forest), 
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and  an«  is  on  botii  private  and  Forest 
Servioe  Unds.  Coliectively. 
approximately  30  percent  of  C 
califomica  individuaisoocor  ao  private 
lands.  A  portion  of  on*  popabtioa  of  C 
cahfamtcv  is  protected  am  •  pmBnrm 
owned  by  I'NC  C.  ooUfomkxt  is 
throatened  by  uib^riatioii.  Cm 
manaftenwnt  pndic-es.  avaq^razuig  and 
trampling  by  cattiu.  and  inadequate 
State  regulatory  mechanigns.  Lofg^ing, 
illegd  dvaifHng.  higbway  ooaatructkm. 
mil  ill  am  a  of  roads  and  iigfat»-o(-way 
artivitiaa,  and  oompctitiaa  front  native 
brush  ipacies  have  tiM  potential  to 
adveraeihr  Impact  this  species. 

Frani  Vasek  (1964)  M  ooUacted  aitd 
dtfscriVwd  Cktrkta  sprmgriUensis  fron 
its  typa  kicalitv  along  Halrh  Pari  Road 
ntuir  Springville.  TuLare  County  C 
spnngYillcnsts  it  an  erect  annual  heib  in 
the  evMung-primrose  family 
(Onagraueaa).  The  1  m  (3  ft)  tali  plant 
has  simple  or  inuallv  Kram  hed  stnns. 
The  bn)(hl  graen  loaves  are  2  to  9  im 
(0.8  to  3.5  inj  long  and  S  to  20  mm  (0  2 
to  0.8  in)  Wide.  The  lavender-pink 
flowam  appear  in  May  to  )ulv  and 
usudliv  have  a  dark  (>urf>(iKh  ha.<Mil  s]h>( 
C.  spnngviUeniii  can  he  separatod  from 
the  sympathc  congener  C  unpiiruk^a 
hy  the  abaenoe  of  long  hairs  on  the  ralyni 
and  ovary,  the  puipta  safMls.  aiKi  the 
(lark  purplish  spot  at  th«>  hase  of  the 
petals. 

Ciartaa  tfjringviUensis  is  found  on 
granitic  soib  in  open  <unnT  sites  in  blue 
oak  woodlands  and  oii  roadtMinks  from 
3eOto9tOm  (1.220  to  3.000  ft)  in 
•levotion.  Nine  of  the  10  historically 
ri'porled  populations  of  C. 
spnngyiliensit  are  extant,  all  in  Tulare 
C^juiity  Eight  of  the  nine  po|>(ilations 
are  found  within  a  1 1 1  w]  km  (41  w]  mi) 
area  in  eastern  Tulare  (xjuuIt.  with  the 
remaining  population  ocxnirhng  2A  km 
(Ifi  mi)  to  the  northwest.  One 
population  of  C  spnnf^  illemis  is 
pnrtinllv  prr1t«  tud  where  it  oci  urs  on 
CnlifomKi  l>*p«rtm«nt  o(  Krsh  and  (i«me 
land,  one  population  is  on  lands  OM-ned 
hy  Tulare  Ckninty,  three  are  on  pnvatelv 
owned  land,  and  four  fxipiil.iti<.rtis  nre 
on  lands  administered  by  th*i  Forf-t 
Service  (Sequoia  Natiorvnl  For».t;t) 
Urbanization,  overgrazing,  timber 
operations,  inadequate  State  iv^uhtory 
niechanisnis.  sphitm  moth  prvdation, 
and  roadway  maintenanf:e  ai.tivtttvs 
threelen  this  plant. 

A\hx  EA.stwood  (1931)  described 
Fritiilano  tttnnto  from  spin  imeRs 
collected  by  Roy  Weston  on  the 
Rattiesniike  tirade  in  ttH>C>re«*tih(>rn 
Mountains  oC  Keni  County  F.  xtrintn  is 
a  sbnder.  herhat  eous  peretuiial  in  the 
lily  hmily  (Uliaceae).  An  uitbramlted 
stem  grows  S  lo  lO  rm  (2  to  4  in)  above 
the  .surface  of  the  gnmnd  (rrini  «ri 


undergrauiui  bi.lh  The  predominantly 
basal,  alternate  to  opposite  leaves  are 
oblong  to  lence-shaped,  1  to  2  era  (0.4 
to  0.8  in)  wide  and  « to  10  cm  (2  to  4 
in)  long  The  upper  leaves  are  narrovrer 
and  undulate.  The  one  to  four  fragrant, 
bell-shaped  fkrwers  appear  from 
February  through  April.  F.  striatn  differs 
from  the  related  F  pitirifhm  (adobe 
lily),  which  occurs  in  the  northern 
Sacramento  Valley  foothills,  in  the 
shape,  sire,  and  coloring  of  the  flowers, 
the  conspicuous  nectaries,  and  the 
connirent  (con\-erging)  stigmas 
(Stebbins  19B9,  Eastwood  1911). 

Fribf/ond  striata  is  found  on  heavy, 
usually  red  clay  soils  on  the  grasslands 
and  in  the  blue  oak  woodlands  of  the 
southeastern  San  Joaquin  Valley  and 
southern  Sierra  Nevada  foothills. 
Fourteen  populations  of  F.  striata  occur 
in  Kem  County  and  three  pnpuladons 
arc  found  in  Tulare  Counts  (CaUlumia 
Natural  Diversity  Data  Ba.se  (CNUDB) 
1993)  disconliauou&ly  scatterad  over  a 
7,250  sq  km  (2300  sq  mi}  area.  Tlte  17 
populations  rapge  in  elevation  from  300 
to  1.430  m  (1.000  lo  4300  ft).  All 
populations  occur  on  private  lands.  F. 
striata  is  threatened  by  urbanization. 
livestotJi  use.  ixuQ  petit  ion  from 
nonnative  grasses,  agriculture  land 
cooversioa,  road  widening.  eiuei^yMicy 
road  matntanance.  inadequate  State 
regulatory  mechauisou.  aix)  off- 
highway  vehicie  use. 

Joeaph  Congdon  (191)4)  describ(»d 
Lupinus  dePfxus  from  sperdmen  that  he 
collected  near  Ktanpoka  Creek  in 
Mari(x>sa  County  in  1903.  Willis  )epson 
(1936)reviswd  the  treattnent  of  this 
species  and  reduced  the  plant  to  tiia 
varietal  status.  Uipimus  citnnus  var. 
deflexus.  Lupmus  citnnus  vu.  deflexus 
is  an  avacC  diftisely -branched  aanual 
herb  belonging  to  the  pea  {amilv 
(Fabeoeae).  Tbe  3  to  5  dm  (12  to  20  in) 
high  phuBta  are  short-hairy  to  hairiaaa 
and  have  palaiately  coin[>ound  leaves 
that  are  IS  to  25  mm  (.5  to  1.0  in)  long. 
The  six  to  nine  leaflets  are  about  one- 
third  as  wide  as  ttiey  are  long  and  are 
linear  or  spatulate  in  shape  with 
rounded  or  obtuse  tips.  The  white  Mvith 
pink  or  lavender  tipped  (kmers  appear 
in  April  through  May. 

\Lupinus  rttrmiis  var.  drflextrs  grows 
on  decomposed  granitir  sands  on 
ridgetops  and  hillsides  in  openings  in 
foothill  woodlands  from  475  to  580  ra 
(1.400  to  1.900  ft)  in  elevation.  The  four 
populations  of  this  plant  occur  on 
private  lands  in  Mariposa  County  over 
a  40  sq  km  ( 1 5  sq  mi)  area.  Two  of  the 
four  populations  ro-oorur  with 
Calyptridium  puUhrlhim.  Lupimis 
citnntis  var.  cieflexus  is  threatened  by 
urbanization,  inadequate  State 


regulator^'  mechanisms,  and  potentially 
by  overgrazing. 

Lawrence  Heckard  and  Rimo 
Ba<:igahrpi  (IWR)  first  described 
Mimulus  'ihfvorkii  firom  speciTnen  first 
collected  bv  lairf-s  Shevock  armind  the 
Kelso  Creek  area  near  the  east  base  of 
the  Piute  Mountairts  in  Kem  (bounty.  Af. 
shevockii  is  an  erect,  desert  annual  in 
the  snapdragon  family 
(Scrophulariaceae).  This  plant  grows  to 
1  dm  (4  in)  in  height  and  has  opposite, 
sessile,  somevrhat  fleshy  loaves  along 
reddish  stems.  Asymmetric  flowers 
appear  from  late  March  to  May.  The 
corolla  is  two-lipped.  The  upper  flower 
lip  has  two  short,  entire  latpral  maroon- 
purple  lobo<;  Tho  iowtjr  HovvrT  Up  is 
similar  but  larger  in  sire  and  has  an 
additional  largo,  partially  divided 
yellow  lobe  vrith  red  mottling.  Mimuins 
androsocrus  and  M.  fremnntii  grow  with 
Af.  she\'ockii  and  have  some  similar 
vegetative  features  but  differ  in  nower 
color.  Affmij/us  ondntTsoceiis  has  a  red- 
purple  flower  and  M.  fremnntii  has  a 
rose-purple  (lower. 

.Vfimu'us  sbtnTxScn  occurs 
predominately  in  loamy,  coarse  sands 
on  alluvial  bns  and  deposits  of  granitic 
origin  within  the  foshua  tree  (Vurro 
brevifolia]  or  California  juniper 
{Jttniperus  cafifomirn)  xcric  woodlaruls 
in  Kem  Cotmty.  M.  shpx-orlcii  is  found 
within  an  elevational  range  of  975  to 
1,250  m  (3.200  to  4.100  ft).  Six  of  the 
seven  populations  of  M.  sbevnckii  are 
within  a  31  sq  km  (12  sq  mi)  area,  with 
the  remaining  population  14  km  (9  mi) 
to  the  northwest.  Two  populations  are 
found  on  private  lands  and  fi\'e 

f)opulations  occur  partially  on  BLM 
and  and  partially  on  private  land.  M. 
shex-ockii  is  threatened  by  urbanization, 
off-highway  vehicle  use.  and 
agricultural  land  conversion. 

Frederick  Coville  (1893)  first 
described  .Vnvnrretio  setiloba  from 
plants  he  collected  from  a  ridge  between 
Kemville  and  Havilah  in  Kem  County. 
Navarretia  setiloba  is  an  erect  annual 
herb  in  the  phlox  family 
(Polemonia(,«ae).  and  grows  to  a  huight 
of  8  to  20  cm  (3  to  8  in).  The  linear, 
pinnately-lobed  leaves  have  rigid, 
spinose  lobes.  The  terminal  lobe  is 
broadly  lanceolate  and  often  purplish. 
The  20  to  30  purple-flowered 
innoresi:ence  ap[>ears  from  April 
through  ]une  and  is  about  10  mm  (0.4 
in)  long-  The  flowers  are  subtended  by 
spiny  bracts  that  are  constricted  Id  the 
middle.  Mavanvtia  setJoba  is 
distinguished  from  sympatric  coguners 
by  the  broad  terminal  lobe  on  each  leaf, 
and  by  its  purple  flowers. 

The  ploot  grows  on  heavy,  often  wd- 
colored  day  soils  within  blue  oak, 
digger  pine,  or  juniper  woodlands 


between  300  to  960  m  (1,000  to  3,200  ft) 
in  elevation.  Six  populations  of 
\'avarretia  setiloba  are  known  from 
northern  Kem  County  over  a  4,000  sq 
km  (1.560  sq  mi)  area.  One  population 
occurs  on  land  administered  by  the 
BLM  and  five  populations  are  found  on 
private  lands.  Navarretia  setiloba  is 
threatened  by  urbanization  and  off- 
highwav"vehicle  use. 

Harofd  A.  Moldenke  (1942)  first 
described  Verbena  californica  from 
specimen  collected  by  Robert  Hoover 
from  an  area  north  of  Keystone  in 
Tuolumne  County.  Verbena  californica 
is  an  erect  perennial  herb  in  the  vervain 
family  (Verbenaceae),  and  grows  to  60 
cm  (23  in)  in  height  with  opposite, 
bright  green,  sessile  leaves.  White-blue 
to  purple  blossoms  appear  from  May 
through  September.  No  closely  related 
species  co-occur  with  Verbena 
californica. 

Tne  nine  historic  and  current 
populations  of  Verbena  califomica  grow 
along  intermittent  and  perennial 
streams  underlain  by  serpentine  rocks 
in  the  Red  Hills  of  Tuolumne  County. 
The  populations  have  an  elevational 
range  from  260  to  335  m  (850  to  1.150 
ft)  and  are  distributed  over  a  62  sq  km 
(24  sq  mi)  area.  Fifteen  percent  of  the  V. 
californica  plants  occur  on  lands 
administered  by  the  BLM.  and  85 
percent  of  the  plants  occur  on  privately 
owned  lands  (CDFG  1993).  l'er6eno 
californica  is  threatened  by 
urbanization,  recreational  placer  gold 
mining,  and  potentially  by  overgrazing. 

Previous  Federal  Action 

Federal  govemment  actions  on  these 
10  plants  began  as  a  result  of  section  12 
of  the  Endangered  Species  Act  of  1973. 
as  amended  (16  U.S.C.  1533),  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  tho.se  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9. 
1975,  and  included  Brodiaea  pallida 
and  Navarretia  setiloba  as  endangered 
and  Fritillaria  striata  and  Lupinus 
citnnus  var.  deflexus  as  threatened.  The 
Service  published  a  notice  in  the  July  1. 
1975.  Federal  Register  (40  FR  27823)  of 
its  acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  section  4(c)(2) 
(petition  provisions  are  now  found  in 
section  4(b)(3)  of  the  Act)  and  its 
intention  thereby  to  review  the  status  of 
the  plant  taxa  named  therein.  The  above 
fourtaxa  were  included  in  the  (uly  1. 
1975.  notice.  On  June  16.  1976.  the 
Service  published  a  proposal  in  the 
Federal  Register  (41  FR  24523)  to 


determine  approximately  1.700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1.700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975.  Federal 
Register  publication.  Brodiaea  pallida. 
Calyptridium  pulchellum.  and 
Navarretia  setiloba  were  included  as 
endangered  in  the  June  16.  1976. 
Federal  Register  document. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26. 1978. 
Federal  Register  publication  (43  FR 
17909).  Tlip  Lndangered  Species  Act 
amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawTi.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  hi  the  December  10. 
1979,  Federal  Register  (44  FR  70796). 
the  Service  published  a  notice  of 
withdrawal  of  the  June  16,  1976. 
proposal,  along  with  four  other 
proposals  that  had  expired. 

Tne  Service  published  an  updated 
notice  of  review  for  plants  on  December 
15.  1980  (45  FR  82480).  The  notice 
included  Allium  tuolumnense  (as 
Allium  sanbomii  var.  tuolumnense). 
Brodiaea  pallida,  Calyptridium 
pulchellum,  Clarkia  spring\-illensis. 
Fritillaria  striata,  Lupinus  citrinus  var. 
deflexus  (as  Lupinus  deflexus), 
Navarretia  setiloba,  and  Verbena 
californica  as  category  1  candidates  and 
Carpenteria  californica  as  a  categon,-  2 
candidate  for  Federal  listing.  Categon,-  1 
species  are  those  for  which  the  Service 
has  on  file  substantial  information  on 
biological  vulnerability  and  threats  to 
support  preparation  of  listing  proposals. 
Category  2  species  are  those  for  which 
data  in  the  Ser\'ice's  possession  indicate 
listing  is  possibly  appropriate,  but  for 
which  substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  known  or  on  file  to  support 
rules.  On  November  28,  1983,  the 
Service  published  in  the  Federal 
Register  a  supplement  to  the  notice  of 
review  (48  FR  53640).  This  supplement 
contained  Allium  sanbornii  var. 
tuolumnense,  Brodiaea  pallida,  and 
Verbena  californica  as  category  1 
candidates  for  Federal  listing.  This 
supplement  also  elevated  Carpenteria 
californica  to  a  category  1  candidate  and 
reclassified  Clarkia  spring\'illensis, 
"Calyptridium  pulchellum,  Fritillaria 
striata.  Lupinus  citrinus  var.  deflexus. 
and  Navarretia  setiloba  to  category  2. 
This  supplement  also  added  Mimulus 
sp./sp.  nov.  ined.  (Kern  County)  and 
Mimulus  sp./sp.  nov.  ined.  (Tulare 
County)  as  a  category  2  species.  This 


species  is  now  known  as  Mimulus 
shevockii. 

The  plant  notice  was  revised  on 
September  27, 1985  (50  FR  39526).  The 
status  of  these  10  plants  remained 
unchanged  from  the  1983  supplement. 
In  the  February  21.  1990  (55  FR  6184) 
notice.  Clarkia  springi'illensis. 
Navarretia  setiloba.  and  Mimulus 
shevockii  were  elevated  to  categor>-  1 
status.  The  status  of  the  other  seven  taxa 
remained  unchanged.  In  the  September 
30. 1993.  plant  notice  of  review  (58  FR 
51144).  Calyptridium  pulchellum  was 
included  as  a  category  2  species  and  the 
remaining  nine  taxa  were  included  as 
category  1  species.  Since  publication  of 
the  1990  notice  and  based  on  adcJitional 
information  received  from  botanists 
knowledgeable  about  the  status  of 
Calyptridium  pulchellum,  Fritillaria 
striata,  and  Lupinus  citrinus  var. 
deflexus,  these  species  were  placed  in 
category  1  by  the  Director's  approval. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  certain  findings 
on  pending  petitions  within  12  months 
of  their  receipt.  Section  2(b)(1)  of  the 
1982  amendments  further  requires  that 
all  petitions  pending  on  October  13, 
1983.  be  treated  as  having  been  newly 
submitted  on  that  date.  This  was  the 
case  for  Brodiaea  pallida,  Fritillaria 
striata,  Lupinus  citrinus  var.  deflexus. 
and  Navarretia  setiloba  because  the 
1975  Smithsonian  report  had  been 
accepted  as  a  petition.  On  October  13. 
1983,  the  Service  found  that  the 
petitioned  listing  of  these  species  was 
warranted  but  was  precluded  by  other 
pendi.ng  listing  actions  in  accordance 
with  section  4(b)(3){B)(iii)  of  the  Act: 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  requires  the 
petition  to  be  recycled,  pursuant  to 
section  4{b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of  1983 
through  1993.  Publication  of  this 
proposal  constitutes  the  final  finding  for 
the  petitioned  action. 

Suifljcnary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procedures  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  section  4(a)(1).      ' 
These  factors  and  their  application  to 
Allium  tuolumnense  (Traub)  Denison 
and  McNeal  (Rawhide  Hill  onion), 
Brodiaea  pallida  Hoover  (Chinese  Camp 
brodiaea),  Carpenteria  californica 
Torrey  (carpenteria),  Cah-ptridium  I 
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(Vf  r  ' us).  Clarkia 

sp:  ■  k  (Sprin^villti 

tlarkwi.  I  ntiUana  striata  Eastwood 
(Cn;«'fifK>rn  adobe  Hly).  Ltipinus  tttnnus 
KhIIokk  var.  deflexus  (Con((don)  Irpson 
(Manpnsa  lupine).  Stimulus  shevockii 
H»*«  k.ird  and  Bact(>ilupi  (Kelso  Cn!«k 
moiikevnower'.  Nai'ompfio  sritlobn 
CovoJIf  (Piutp  Mountains  navatrwtia). 
and  Verbena  colifomica  Moldpnke  (R«h1 
HilK  vorvainl  mn  as  folkiws: 

A-  r^^  prmsent  or  t/treateoed 
dt  modifictUion,  or 

(III.  I  of  ihtiir  habitat  or  mnge. 

Bmdtam  palltda.  Calyptridium 
piikhrll  Jilt.  CJariua  springnllensis. 
Lijpinus  i  itrinus  var.  di-ffervs.  Mimulut 

sht'v<Hkii.  Allium  tuoUi 

Curpenlt^ia  califomiro.  r        .   :ui 
striata.  Navarretia  sedhiba.  and  Vethena 
califormra  are  rsstrictad  to  gra»l«nd 
and  woodland  coininwiMittS  in  tha     , 
foot  hi  Us  of  tba  Sierra  Nevada  and 
TelwM  hapi  Mountains  in  Califonua.  The 
primary  tJu«at  faciiiK  th«se  10  plants  is 
the  odftoing  and  thr«atent)d  dastrui.lion 
and  adverse  niodincation  of  their 
hibiiau.  Tba  habitts  of  thaaa  10  plants 
art)  htnng  thi— tanad  by  ana  or  more  of 
the  following  urbanization.  a);ricultural 
land  txMiversion.  off-highway  vrhtcle 
us«.  mining,  road  and  riKhts  of  uiy 
maini«>nanoa  aaaociatad  wWi 
hydroelartric  oparatioBS.  lopRinft.  Hiatal 
dumping,  incompatible  fira 
management  tectin>qti«».  and  highway 
con.stnir.tian  and  maintenance  pro|p<  ts 

The  human  p<       '  i  the 

counttns  wherx  i  .of  plants 

o««:tir«n?  protectwf  tonro^v  stfi^ntfuanllv 
over  tin*  next  decade.  Fur  uvamplc 
Tuolumne  Counlv  is  pmt«K.ted  In 
in(.r«?as*«  ♦fi    '-  i       • .  i/  ainJ 

200.%.  Iresih  -.to 

grow  ^3  pepi»»nt  bv  :HAi>.  and  I  ulart* 
and  Knni  (.ountit^  are  cxp*ict#d  to 
incmase  40  pHn'«nt  and  44  peruttt. 
r»fv-  '  .  ■■      .  .•  -      .rii 

((-  -J  Minn' 1«W1. 

19*JZ)  The  m«:reas»«  in  hou»:ing 
construi  tion  th.il  will  likfrlv  aci  ompanv 
this  population  growth  threnlHMS  the  * 
p<i;  '  mts  that  o<  t;ur 

on  1  ■    ■■     >.  I. 

Amdmra  pailida  is  only  Lnrmu  from 
one  |)opul<ition  of  t.60()  pLin'-    ••  •^— 
Ked  f  hits.  A  portion  of  the  |i'  ^^ 

was  dt^rovMi  prior  to  1982  (l.NIiUU 
lWt:i)  A  sutxiiN  i:>ion  has  been  propo«Ml 
fur  ilif  area  containing  the  reaainder  of 
the  popubtum.  AlthouiEfa  tha  proiect  hat 
apparently  been  revisadtoaachidamasl 
of  the  B  puliHk]  population  from  the 
area  proposfsd  for  bousing,  the  project  is 
still  expected  to  advwcsely  affeU  the 
plant  through  its  plan  to  enrourage 
r«tjvati()iuii  ai-tivities  in  the  araa 
containing  B  pallnia.  The  protMl  would 


also  advorjely  aflert  this  species 
because  it  mxiid  negatively  impact  the 
hydrotogica!  conditions  necessary  for 
growlh  and  reproduction  (Blaine  Rogers. 
San  loaquin  Deha  College,  in  htl . 
inflS). 

Six  of  the  seven  populations  of 
CaJy-ptridium  pulrbellum  contairf  fewer 
than  300  plants  (CNDDB  1993)  The 
seventh  population  of  C  pulcheilum 
contains  approximately  800  plants. 
Residential  development  threatens  four 
populations  of  C.  pulcheilum.  Two 
populations  of  C  pulrhHIum  w:t  ur  oji 
1  oi  re  lots  that  are  for  sale  in  the  m  idst 
of  an  existing  subdivision  (CNDDB 
1993).  A  third  population  of  C. 
pulcheilum  oct-urs  on  a  rani  h  that  is  for 
sale;  the  potential  exists  for  the  ranch  to 
be  subdivided  after  it  is  sold  {CNDDB 
1993).  A  fourth  population  of  C. 
pulcheilum  occ;virs  on  a  vacant  lot 
adiacent  to  and  downslope  from  a 
developed  lot.  Run-ofT  from  landscape 
maintenance  of  the  developed  lot 
threatens  this  population  (CNDDB 
1993)  This  fourth  population  has  not 
been  seen  since  1983  and  m.iy  be 
extirj>ated  (OJDDB  1993). 

Distur+wnce  assofiated  with  s\iburban 
foothill  development  destroyed  part  of 
one  population  of  Lupinux  citnnus  var. 
deflfxus  in  the  early  1980s  (CDFG 
1989a).  SiiM:e  then,  this  population 
appears  to  be  recovering  (CDFfi  19fl9a). 
The  rapidly  acceleratmg  development  of 
the  western  slope  of  the  Sierra  Nevada 
is  a  serious  potential  threat  to  all  four 
populations  of  this  spet.ies  (C1>FG 
198^a).  Presently,  a  home  ooi:upips  each 
of  the  population  sites  south  of  the  town 
of  Mariposa  in  Mariposa  County 
(California  K.itive  Plant  Society  (CNPS) 
19*X)).  The  <;()nst'u<iicm  of  these  homes 
destroyed  some  of  the  plants. 

The  Joshua  tree  and  pinyon  jumper 
woodland  (^immunities  where  Mimulus 
shfvockii  occurs  are  desirable  for 
d«  .    '  'Ht  because  of  their  scenic 

vii  .  l^uPTHnt  mobile  home 

development  protects  and  as.soi.iated 
road  coastr  j<  !ion  is  adversely  affe<:1ing 
M.  .</»pvo»:ii/ at  six  sites;  development 
projects  planned  for  the  futuit;  will  also 
adversely  affiaci  this  speoes  (CNDDB 
1993).  Five  of  the  populations  of  M. 
shfViykJi  occur  on  a  mixture  of  BLM 
and  private  lands  and  two  populations 
o<:cur  on  private  lands.  Parts  of  two 
{>opuLitioiM  have  been  destroyt>d  by 
tonslruction  of  a  gravel  road  ami  an  off- 
highv^ay  vehicle  nt»d  |C?^DDB  1993). 
Agrii  ullural  land  conversion  and 
mobile  bonM  lot  development  already 
have  desTroyed  part  of  orte  of  these 
populations  and  the  remaining  portion 
of  this  population  is  threatened  with 
additional  agrMailtiiral  Lind  conversion 
(CNDDB  1993) 


Urbanization  has  destroyed  one 
population  o\  Allium  tuolumnense.  The 
type  locality  of  A.  tuolumnense  once 
covered  several  hundred  acres  but  has 
now  been  reduced  to  a  total  of  14 
hectares  (35  acres)  as  a  result  of  land 
clearing  for  housing  construction 
(CNDDB  1993).  Urbaniaation  cootinu*-* 
to  threatbn  this  population:  the  17 
hectare  (40  acre)  Heavenly  Hills 
subdivision  is  proposed  for  this  site 
(CNDDB  1993).  The  220  hectare  (540 
acre)  GardeJla  subdi\-ision  southwest  ul 
lamestovrn  has  been  recently  proposed, 
and  would  adversely  affect  an 
additional  population  of  A 
(uo/tjrnnfnse  (Robin  Wood.  Tuolumne 
County'  Plaoaing  Department,  in  lift.. 
1993.  Skenfiuld  1992;  Steve  Stockii^. 
San  (oaquin  Delta  College,  in.  litt.. 
1993).  A  7bO  hectare  (1.090  acre) 
proposed  subdivision  called  Shotgun 
Creek  Estates  would  adversely  affect 
another  population  northwest  of 
Jamestown  (CNDDB  1993).  The  abo\e 
three  proposed  subdivisions  could 
directly  affect  A.  tuolumnense  throufilt} 
destniction  of  plants  and  habitat,  or 
could  indirectly  affect  the  populations 
by  altering  the  site  hydrolo^'  through 
increased  urban  run -off  of  herbi<;ides, 
pesticides,  and  fertilizers,  or  by 
lowering  the  water  table. 

As  mentioned  above.  Fresno  County 
is  predicted  to  grow  53  percent  by  the 
year  2005  (Qilifbmia  Departn>ent  of 
Finan(«  1991,  1992).  The  de\-elopmen1 
and  construction  of  proposed 
subdivisions  in  Fresno  County  foothills 
will  adversely  affect  the  two 
populations  of  Cnqjentcria  californiru 
that  occur  on  private  land.  These 
populations  are  already  under  thrtvit 
from  development  projects  (CNDDB 
1993)  The  expansion  of  a  portion  of 
Stat*;  Highway  168  from  a  two-lane  to 
four-lane  freeway  partially  destroyed 
and  fragmented  the  largest  population  of 
C.  californica  (Joanna  Clines.  Sierra 
National  Forest,  pers.  comm..  1993).  The 
proposed  realignment  and  expansion  to 
four  lanes  of  an  additional  section  of  the 
same  highway  potentially  threatens 
portions  of  two  populations  of  this  plant 
(CNDDB  1993). 

The  University  of  California  proposns 
to  establish  a  new  campus  at  one  of 
three  sites  in  the  San  Joaquin  Valley 
(University  of  California  1993). 
including  a  site  in  Fresno  County  at  tht* 
base  of  the  foothills  where  Carpfnieria 
californica  occurs.  The  proposed  new 
campus  at  the  Fresno  location  and  the 
attendant  growth-inducing  eflecls  of 
40,000  to  50,000  people  are  a  potential 
threat  to  C.  californica  (Howard  I^timer, 
(Jalifomia  Slate  University,  Fresno,  pt'rs. 
comm..  1993). 
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The  type  locality  of  Clarkia 
springx'iilensis  was  destroyed  by  mobile 
home  development  in  1983  (CNPS 
1988).  Historically,  road  vk'idening  and 
cattle  grazing  have  seriously  reduced 
populations  of  C.  springvillensis  at  six 
sites  (CNPS  1988).  Ongoing  residential 
development,  road  maintenance 
activities,  and  timbering  operations 
threaten  three  populations  of  C. 
springvillensis  on  private  lands  (CNDDB 
1993).  Prior  to  acquisition  by  CDFG,  a 
preserve  containing  the  largest 
population  of  C.  springi'illensis  had  an 
access  road  cut  into  the  area,  a  wt  11 
drilled,  and  a  knoll  levelled  as  a  pad  for 
home  construction.  These  activities 
reduced  and  fragmented  the  population 
of  C.  springvillensis  at  that  site.  No 
restoration  has  occurred.  One 
population  of  Navarretia  setilobu  occurs 
in  a  mobile  home  park  (CNDDB  1993). 
Urbanization  threatens  two  populations 
of  N.  setiloba  near  Lake  Isabella  and  one 
population  on  Grapevine  Peak  in  Kern 
County  (Diane  Mitchell,  botanist,  pens, 
comm.,  1992).  The  Andrews  Creek 
population  of  Verbena  californica, 
containing  25  percent  of  all  the  plants, 
is  threatened  with  a  proposed 
subdivision  (CNDDB  1993,  CDFG  1993; 
Robin  Wood.  jn.  lift..  1993).  The  Big 
Creek  population  of  this  plant, 
containing  40  percent  of  the  population, 
is  potentially  threatened  by  residential 
development  (Pat  Stone,  CNPS,  pers 
comm.,  1992). 

Road  maintenance  activities  adversely 
affed  populations  of  several  of  the  10 
plants  included  in  this  rule.  Firebreak 
construction  and  road  maintenance 
have  destroyed  part  of  one  population  of 
Allium  tuolumnense  (CNDDB  1993). 
The  grading  of  access  roads  along 
hydroelectrical  powerlines  and  the 
c:learing  of  vegetation  from  powerlines 
and  towers  as  part  of  hydroelectric 
operations  of  an  electrical  municipality 
potentially  threaten  one  population  of 
Carpenteria  californica  (CNDDB  1993). 
Historically,  road  widening  and  cattle 
grazing  have  seriously  reduced 
populations  of  C.  springvillensis  at  six 
sites  (CNPS  1988).  Two  papulations  of 
C.  springi'illensis  are  currently 
threatened  by  road  and  fire  break 
maintenance  activities  such  as  mowing 
and  spraying  (CNDDB  1993).  Three  of 
the  four  populations  of  C 
springvillensis  in  the  Sequoia  National 
Forest  occur  along  a  road  right-of-way 
for  an  electric  municipality  and  are 
fenced  and  signed  for  protection  but 
emergency  maintenance  activities, 
including  vegetation  removal,  of  the 
power  towers  and  powerlines  remains  a 
threat  (CKDDB  1993).  A  firebreak 
bisects  one  population  of  Fritillarin 


striata  in  Kern  County  and  a  powerline 
access  road  near  Kern  River  State  Park 
continues  to  adversely  affect  another 
population  (CNDDB  1993).  Vehicles 
driven  along  these  access  roads  destroy 
the  plants  that  grow  in  the  roadway. 
Two  populations  of  F.  striata  along 
Rancheria  Road  in  Kern  County  face 
threats  from  a  proposed  road  widening 
project  (Stebbins  1989).  Because  of  this 
species'  affinity  for  clay  soils  that  are 
unstable  during  wet  months,  emergency 
slope  stabilization  activities,  such  as 
road  widening,  could  negatively  affect 
two  populations  of  F.  striata  along 
Rancheria  Road  in  Kern  County 
(Stebbins  19P.<^). 

Small  scale  logging  on  the  privately- 
owned  lands  within  the  boundary  of  the 
Sierra  National  Forest  has  destroyed 
some  plants  and  continues  to  threaten 
some  populations  of  Carpenteria 
californica  (J.  Clines,  pers.  comm., 
1993).  Heavy  equipment  is  driven  across 
the  plant  populations  to  access  the 
logging  sites,  and  some  plants  are 
destroyed. 

Proposed  placer  gold  mining  for  a 
mining  operation  on  private  land 
threatens  several  populations  of  Allium 
tuolumnense  (Robin  Wood.  in.  lift.. 
1993;  Pat  Stone,  in.  litt..  1993).  The 
proposed  project  is  currently  on  hold.  If 
planning  were  to  resume,  the  resulting 
operation  would  adversely  affect  this 
plant  through  the  placement  of 
overburden  on  the  plants  occurring  at 
these  sites.  Recreational  gold  mining 
and  trampling  associated  with  that 
activity  adversely  affects  the  four 
populations  of  Verbena  californica  at 
Six  Bit  Gulch,  which  contain  15  percent 
of  the  total  individuals  of  the  species  (B. 
Rogers,  pers.  comm..  1992;  CDFG  1993). 

Conversion  of  land  to  agricultural 
uses  threatens  three  of  the  subject 
species.  Fritillaria  striata  was  once 
known  from  the  Frazier  Valley, 
Porterville,  Lindsay,  and  Strathmore. 
Agricultural  land  conversion  has 
extirpated  four  populations  of  F.  striata 
from  those  areas  (Stebbins  1989).  Most 
of  the  existing  known  populations  of  F. 
striata  are  threatened  by  agricultural 
land  conversion,  overgrazing, 
competition  from  nonnative  grasses,  and 
urbanization  (Stebbins  1989).  The 
spread  of  citrus  orchards  threatens  three 
populations  of  F.  striata  at  the  lower 
elevations  on  the  slopes  of  Lewis  Hill 
near  Frazier  Valley  (Stebbins  1989, 
1991).  One  population  of  Mimulus 
shevockii  is  threatened  with  agricultural 
land  conversion  (CNDDB  1993).  The 
tyf)e  locality  of  Navarretia  setiloba  was 
extirpated  by  agricultural  land 
conversion. 

B.  Ch'erutilization  for  commercial, 
recreational,  scientific,  or  educational 


purposes.  Overutilization  is  not 
currently  knowm  to  be  a  factor  for  these 
10  plants  but  unrestricted  collecting  for 
scientific  or  horticultural  purposes  or 
excessive  visits  by  individuals 
interested  in  seeing  rare  plants  could 
result  from  increased  publicity 
following  publication  of  this  proposal. 
Carpenteria  californica  is  well 
established  in  the  cultivation  and 
horticultural  trade  both  in  California 
and  England.  The  plant  is  propagated  by 
cuttings  and  is  not  threatened  bv 
collecting  in  the  wild. 

C.  Disease  or  predation.  One 
population  of  Calyptridium  puhheilam 
is  potentially  threatened  by  gra7.i"g 
(CNDDB  1993).  Two  populations  of 
Verbena  californica  and  eight 
populations  of  Allium  tuolumnense  that 
occur  on  lands  managed  by  BLM  in  the 
Red  Hills  are  grazed  by  cattle. 
Observations  in  Andrews  Creek  in  the 
Red  Hills  indicate  that  Verbena 
californica  is  able  to  withstand  only 
light  grazing  before  it  disappears  (Rogers 
1983).  Plants  of  V.  californica  were 
heavily  cropped  and  noticeably  smaller 
than  in  ungrazed  sites  (BioSystems 
Analysis  1984).  Although  current 
grazing  levels  do  not  appear  to  be 
adversely  affecting  these  species, 
changes  in  timing  or  an  increase  in  the 
number  of  animals  grazing  in  the  area  is 
a  potential  threat  to  these  populations. 
Moderate  to  heavy  grazing  adversely 
affects  Clarkia  springxillensis  and 
Lupinus  citrinus  var.  deflexus  at  five 
sitesJCDFG  1987,  CNPS  1990).  The 
largest  population  of  C.  springvillensis, 
containing  more  plants  than  the  other 
six  populations  combined,  is  protected 
in  a  1.8  hectare  (4.5  acre)  ecological 
preserve  owned  by  the  California 
Department  of  Fish  and  Game  (CNDDB 
1993).  The  preserve  boundary  was  not 
surveyed.  The  original  fence  was  placed 
some  distance  off  the  boundary  line  and 
included  some  adjacent  land.  This  error 
has  protected  a  substantial  portion  of 
the  currently  extant  population  of  C. 
springvillensis  from  the  heavy  grazing 
that  occurs  outside  the  fenced 
exclosure.  If,  in  the  future,  the  fence  is 
placed  on  the  actual  boundary,  livestock 
grazing  could  adversely  impact 
approximately  half  the  remaining  C. 
springvillensis  on  this  site  (CDFG  1989). 
Another  population  of  C.  spring\'illensis 
on  the  Sequoia  National  Forest  is 
potentially  threatened  by  overgrazing 
(CNDDB  1993). 

Heavy  grazing  by  domestic  livestock 
and  rodents  adversely  affects  three  of 
four  p>opulations  of  Fritillaria  striata  in 
Kern  County  and  a  fourth  population  in 
Tulare  County  (Stebbins  1989,  CNDDB 
1993).  In  addition  to  grazing,  trampling 
of  individual  plants  by  livestock  in 
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populations  in  Kem  County  also 
negatively  affects  this  species  (Stebbins 
1989.  CNDDB  19«J3).  Overgrazing 
currently  adversely  affe<:ts  portions  of 
two  populations  of  CurptftUtrio 
califomica  in  Fresno  County  (t:NDI)B 
1993). 

Clarkia  spring^illt'nsts  is  .susi.eptible 
to  pred.ition  by  the  larvae  of  sphinx 
moths  (Sphingidde).  Larvae  of  this  moth 
were  observed  feeding  on  the  plant  at 
one  site  (CDFG  1987).  Sphinx  moth 
predation  m<iy  occur  at  other  sites  as 
well.  However,  the  extent  to  which  this 
factor  threatens  the  plant  is  not  known. 

High  numbers  of  California  ground 
squirrels  {Spermophitus  herrhpyi) 
frequei.tiv  are  associated  with  heavily 
grazed  areas  in  the  southern  San  Joaquin 
Valley  and  adjiK.ent  foothills.  Ground 
squirrels  likely  feed  on  the  subject  plant 
species  in  addition  to  cattle  in  heavily 
grazed  areas. 

Deer  were  observed  to  h.ive  e.iten 
most  of  the  mature  inflorescences  of 
Fritillaria  striata  at  the  Tejoh  Hills 
population  (about  5.000  plants)  during  1 
week  in  1987  (D.  Taylor,  pers.  (;oinm  . 
19H8  in  Stebbins  1989). 

I).  The  inodeqitacy  of  existing 
regulatory  mechanisms.  The  California 
Fish  and  Came  Commission  has  listed 
Bmdiaea  pallida  and  Clarkia 
springvillensis  as  endangered  species 
under  the  California  tindangered 
Species  Act  (Chapter  1.5  ^2050  et  seq. 
of  the  California  Fish  and  Came  Code 
and  Title  14  California  Code  of 
Regulations  670  2).  The  Commi.ssion 
also  has  listed  Carpentcho  califnmica. 
Fritillaria  striata,  and  Lupinus  deflexus 
(now  known  as  Liipinus  citrinus  var. 
deflexus)  as  threotened  spei:ics.  Listing 
by  the  State  requires  individuals  to 
obtain  a  memorandum  of  uiuiersl.tnding 
with  the  California  Dep;ir1ment  of  Fish 
and  Came  (CDFG)  to  possess  or  "liike " 
a  listed  species.  Althouj'.h  both  the 
Califoniia  Native  Plant  Frolet.tion  Ad 
and  the  Qilifornia  Fndangereil  S|)e(  ies 
Act  prohibit  the  "lake"  of  State-listed 
plants.  State  law  exempts  the  t.iking  of 
such  plan's  via  habitat  modifii  iiticn  or 
land  use  ( !  'v  the  owner  Affor 

CDFG  noti :  -iowner  that  a  Sl.ite- 

listed  plant  grows  on  his  or  her 
property.  State  law  only  requires  that 
the  land  owner  notify  the  ageiu  v  ".it 
least  10  days  in  advance  of  i;haiiging  the 
land  use  to  allow  salvage  of  such  a 
plant"  (Native  Plant  Prote<;tion  Act. 
Chaotftr  10  §  191  0 

The  Californra  Environmental  Quality 
A(  t  (CEQA)  re<)uires  a  full  di.st  losure  of 
the  potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  lurisdiction 
over  the  projett  is  designated  as  the  lead 
agency,  and  is  responsible  for 


conducting  a  review  of  the  proje<;t  and 
c:onsulting  with  the  other  agencies 
(oncemed  with  the  resources  affe<.ted 
by  the  proje<:t.  Section  15065  of  the 
CEQA  Guidelines  requires  a  Finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Spe<;ies  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangered  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  ofRcially  listed  with  the 
State  or  Federal  governments.  Oik  e 
significant  effects  are  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effects  through  c  hanges  in 
the  projeci  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasiblo.  In  the  latter  case,  projeits 
may  be  approved  even  though  they  may 
cause  significant  environmental 
damage,  such  as  destruction  of  an 
endangered  species.  Protection  of  listed 
species  through  CEQA  is.  therefore, 
dependent  upon  the  discretion  of  the 
agency  involved. 

Verbena  californica  and  Brodinen 
pallida  grow  in  mesic  areas  along 
defined  stream  channels  that  are 
generally  small  and  may  he  treated  as 
isolated  wetlands  or  waters  of  the 
United  States  for  regulatory  purposes  by 
the  U.S.  Army  Corps  of  Engineers  under 
set  tion  404  of  the  Clean  Water  Act 
Nationwide  Permit  No.  26  (33  CFR  part 
3.30.5  (a)(26))  was  established  by  the 
Corps  to  facilitate  issuance  of  permits 
for  discharge  of  fill  into  wetlands  up  to 
4  hectares  (10  acres).  For  project 
proposals  falling  under  Nationwide 
Permit  26.  the  Corps  has  been  reluctant 
to  withhold  authorization  unless  a 
fi'derally  proposed  or  listed  threjiened 
or  endangered  species  is  known  to  be 
present,  regardless  of  the  significance  of 
other  wbtland  resources.  The  404 
n'gulations  require  an  applicant  to 
obtain  an  individual  permit  tqfill 
isolated  wetlands  or  waters  greater  than 
4  hoct.ires  (10  acres),  hi  either  (use. 
candidate  spe<;ies  re«  eive  no  spe<  lal 
t:oiisiderat!on.  Additionally  and  equally 
important,  the  upland  watersheds 
(mesic  pools  and  seeps  next  to  slre-ims) 
are  not  provided  any  prote<  tion. 
Distiirbance  to  or  loss  of  pool  hydrology 
has  lianiaged  populations  and  habitat  of 
these  two  plants  as  discus,sed  prt»viously 
in  Factor  A.  Reductions  in  water  volume 
and  inundation  adversity  affect  these 
plants.  Thus,  as  a  consequenc  e  of  the 
small  s<.ale  of  these  stream  channels  and 
lack  of  protection  of  as.sociated  uplands, 
this  regulatory  mechanism  is  inadequate 
to  protect  these  two  spe<;ies. 

Of  the  10  plants  included  in  this 
proposed  rule,  only  Clarkia 
springvillensis.  Calyptridium 


pulchellum.  and  Carpenteria  californica 
receive  any  kind  of  formal  protection. 

The  largest  population  of  Clarkia 
springvillensis  occurs  on  a  1.8  het.tare 
(4  5  acre)  preserve  owned  by  the 
California  Department  of  Fish  and  Game 
(CDFG).  A  draft  interim  management 
plan  was  developed  in  1989.  but  has  not 
been  finalized  in  part  due  to  a  lack  of  • 
funding.  No  on-the-ground  management 
of  this  population  has  occurred.  The 
Sequoia  National  Forest  developed  n 
management  plan  in  1987  for  the 
populations  of  C.  springvillensis  that 
occur  on  Forest  Service  land.  Although 
three  of  the  four  populations  are  now 
fenced,  no  active  management  of  the 
populations  is  occurring  to  protect  and 
promote  the  recovery  ofthe  species. 

One  portion  of  a  population  of 
Carpenteria  californica  is  protected  at 
the  Black  Mountain  Preserve,  owned  bv 
The  Nature  Conservancy.  Some  recoverv 
activities  such  as  prescribed  bums  are 
not  being  conducted  because  of  a  lack 
of  funding  and  concerns  that  prescribed 
bums  would  result  in  a  wildfire  (). 
Clines,  pers.  comm.,  1993).  The  Sierra 
National  Forest  has  designated  and 
fenced  a  botanical  area  for  the 
preservation  of  one  portion  of  a 
population  of  C.  californica,  but  no 
active  management  is  taking  place  to 
enhance  and  promote  the  recovery  of 
the  species. 

One  small  population  of  Colyplndiuin 
pulchellum  occurs  on  lands 
administered  by  the  Sierra  National 
Forest  and  is  fenced  to  protect  it  from 
livestock  trampling  and  grazing  (J. 
Clines.  pers.  comm.,  1993).  However, 
the  remaining  populations  are  not 
protected. 

E.  Other  natural  or  nwnmade  factors 
affecting  their  continued  existence.  Low 
seedling  establishment,  trampling, 
competition  from  native  brush,  off-ro.id 
vehicle  (OKV)  activity,  potential 
realignment  of  a  preserve  boundary 
fence,  fire  suppression,  illegal  dumpiii^^. 
and  stochastic  extinction  variously 
affect  some  populations  oi  Brodinea 
pallida.  Chrkia  springvillensis. 
Fritillaria  striata,  and  Carpenteria 
ralifornica. 

ORV  use  has  destroyed  some  plants  in 
the  past  at  one  population  of  Lupinus 
citrinus  var.  dcflt.xus,  however,  recent 
damage  is  not  evident  (CDFG  1089a).  An 
ORV  road  bisects  one  population  of 
Mimulus  shevockii  and  a  gravel  road 
bisects  another  population  (CNDDB 
199.1).  Ongoing  ORV  activity  threatens 
this  plant.  Two  populations  of  Allium 
tunlumnense  were  partially  destroyed 
by  ORV  use  in  the  Red  Hiljs  (The  Nature 
Conservancy  1987).  which  is  currently 
closed  to  ORVs.  ORV  use  threatens  foi;-- 
populations  of  Carpenteria  colifornicu 


(CNDDB  1993).  One  population  of 
Navarretia  setiloba  in  Kem  County  has 
received  some  disturbance  from  ORV 
use  (CNDDB  1993).  and  another 
population  is  bisected  by  an  ORV  road 
(CNDDB  1993). 

The  single,  small  population  of 
Brodiaea  pallida  is  restricted  to  an 
intermittent  drainage  that  is  fed  by  some 
small  springs.  Any  disruption  to  the 
hydrology  ofthe  springs  or  the  upslope 
watershed  would  threaten  this 
population  of  B.  pallida.  Local 
catastrophic  events  such  as  floods, 
disease  outbreak,  extended  drought, 
landslides,  or  a  combination  of  several 
such  events  could  destroy  a  part  or  all 
ofthe  population  of  B.  pallida.  Any 
local  catastrophe  could  significantly 
decrease  this  population  to  so  few 
individuals  that  the  risk  of  extirpation 
due  to  genetic  problems  associated  with 
small  populations  would  increase. 

Plants  at  one  population  of  Fritillaria 
striata  in  Kem  County  have  been 
trampled  by  cattle,  and  an  additional 
population  is  potentially  threatened  by 
trampling  (CNDDB  1993). 

Because  no  seedlings  of  Fritillaria 
.'Striata  have  been  observed  in  nature,  it 
is  unknown  to  what  degree  this  species 
is  reproducing  sexually  (Stebbins  1989). 
The  distribution  of  F.  striata  may  be 
limited  partially  by  its  apparent  reliance 
on  vegetative  reproduction  (Stebbins 
1989).  The  populations  of  this  plant  are 
discontinuously  distributed  throughout 
its  range,  making  sexual  reproduction 
difficult.  By  relying  solely  on  vegetative 
reproduction,  the  genetic  diversity  of 
the  species  can  be  reduced,  weakening 
the  long-term  viability  ofthe  species. 
Fritillaria  striata  also  faces  threats  from 
nonnative  grasses  such  as  Avena  and 
Bromus  that  compete  with  thesubject 
plant  for  space,  light,  and  nutrients 
(Stebbins  1989). 

Fire  suppression  on  private  lands  is  a 
threat  to  the  long-term  survival  of 
Carpenteria  californica  (J.  Clines,  pers.  ' 
comm.,  1993).  Carpenteria  californica 
exhibits  low  seedling  establishment 
(CDFG  1991).  The  germination  and 
seedling  establishment  of  C,  californica 
i  n  nature  was  not  observed  or 
documented  prior  to  1989.  However,  a 
1989  wildfire  in  Fresno  County 
stimulated  vigorous  regrowth  ofthe 
plant  and  the  first  recorded  seedling 
establishment  (J.  Clines,'7n.  litt.,  1993). 
Overgrazing  and  trampling  by  cattle 
directly  after  a  wildfire,  when  seedlings 
are  vulnerable,  adversely  affects  the 
plant.  Carpenteria  californica  requires 
more  frequent  fire  than  that  is  currently 
being  experienced  for  successful  sexual 
reproduction  to  occur  (J.  Clines,  in.  litt.. 
1993).  Fire  is  also  important  for 
maintaining  the  vigor  of  established 


individual  shrubs  of  C.  californica,  by 
preventing  associated  species  such  as 
Quercus  wislizenii.  Arctostaphylos 
mariposa,  and  Ceanothus  leucodermis 
from  outcompeting  C.  californica  for 
light,  space,  and  nutrients  (J.  Clines,  in. 
litt..  1993). 

Because  the  private  lands  containing 
the  populations  of  Carpenteria 
californica  consist  of  many  small 
ranchettes  and  multiple  landowners,  it 
is  unlikely  that  a  controlled  bum  over 
an  area  large  enough  to  effectively 
promote  necessary  sexual  reproduction 
of  C.  californica  could  be  successfully 
organized  and  carried  out.  Continued 
fire  suppression  and  the  inability  to 
conduct  needed  controlled  burns  on 
private  lands  threaten  all  populations  of 
C.  californica  that  occur  on  private 
lands.  The  necessity  of  fire  for  sexual 
reproduction  and  for  the  long-term 
survival  of  this  plant  is  understood  by 
the  Sierra  National  Forest.  The  policy  of 
continued  fire  suppression  to  protect 
upslope  timber  stands  is  a  threat  to 
populations  of  C.  californica  on  public 
lands. 

Illegal  dumping  has  been  reported  at 
two  populations  of  Carpenteria 
californica  (Stebbins  1988).  Trash 
dumping  destroys  individual  plants  and 
degrades  the  habitat  by  introducing  a 
wide  variety  of  pollutants  that  inhibit 
seed  germination  and  plant  growth. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Endangered  or  threatened 
status  is  proposed  for  these  species 
because  large-scale  human  population 
increases  and  attendant  urban  growth 
and  changes  in  agricultural  land  uses 
have  destroyed  significant  quantities  of 
foothill  habitats  and  continue  to 
eliminate  plant  populations.  These 
plants  and  their  habitats  face  current 
and  future  threats  from  urbanization, 
agricultural  land  conversion,  highway 
construction,  overgrazing,  maintenance 
of  roads  and  rights-of-way  activities, 
mining,  logging,  off-highway  vehicle 
use,  stochastic  extinction  from  random 
natural  events,  inadequate  regulatory 
mechanisms,  and  insect  predation. 

Because  the  majority  oT  threats  facing 
four  of  these  species  are  imminent, 
Brodiaea  pallida,  Calyptridium 
pulchellum.  Lupinus  citrinus  var. 
deflexus,  and  Mimulus  shevockii  are  in 
immediate  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
their  respective  ranges  and,  thus,  fit  the 
definition  of  an  endangered  species  as 
defined  in  the  Act.  The  only  population 
of  Brodiaea  pallida  is  threatened  by 
urbanization,  inadequate  regulatory 


mechanisms,  and  stochastic  extinction. 
Four  of  the  seven  populations  of 
Calyptridium  pulchellum  are 
imminently  threatened  by  urbanization; 
one  of  those  four  sites  is  threatened 
potentially  by  overgrazing  and  an 
additional  population  threatened  by 
grazing.  Although  TNC  has  voluntary 
verbal  protection  agreements  with 
current  landowners  of  one  ofthe 
po'pulations,  no  permanent  preservation 
is  a.ssured  at  any  of  the  populations 
sites.  All  four  populations  of  Lupinus 
citrinus  var.  deflexus  are  threatened  by 
urbanization  and  one  population  is 
potentially  threatened  by  overgrazing. 
Although  landowners  of  three  ofthe 
four  populations  have  registered  each 
site  with  TNC  for  voluntary  protection, 
no  long-term  protection  is  assured  for 
any  ofthe  four  known  populations.  Six 
of  the  seven  known  populations  of 
Mimulus  shevockii  are  threateuyd 
variously  by  mobile  home  development, 
agricultural  land  conversion,  and  off- 
highway  vehicle  use.  None  of  the 
populations  have  any  protection. 

The  plants  proposed  for  fisting  as 
threatened  are  restricted  to  habitats 
somewhat  less  vulnerable  to 
development  and  are  faced  with  less 
imminent  threats.  However,  these 
species  are  likely  to  become  endangered 
in  the  foreseeable  future  unless  current 
trends  of  urban  development, 
agricultural  land  conversion,  highway 
construction,  road  maintenance 
activities,  improper  fire  management, 
off-highway  vehicle  use,  and 
overgrazing  are  reversed.  Allium 
tuolumnense  is  threatened  by 
urbanization,  overgrazing,  mining,  and 
off-highway  vehicle  use  on  25  percent  of 
its  range  on  private  lands.  The 
remaining  75  percent  ofthe  population 
occurs  on  public  lands  and  is 
potentially  threatened  by  grazing  on 
public  lands.  Carpenteria  californica  is 
imminently  threatened  by  urbanization, 
highway  construction,  maintenance  of 
roads  and  rights-of-way  in  connection 
with  hydroelectrical  operations, 
competition  from  native  bmsh  si>ecies. 
logging,  illegal  dumping,  incompatible 
fire  management  activities,  overgrazing, 
inadequate  regulatory  mechanisms,  and 
off- highway  vehicle  use  over  the  one- 
third  of  its  range  on  private  lands. 
Carpenteria  californica  is  potentially 
threatened  by  alteration  of  natural  fire 
cycles,  off-highway  vehicle  use.  and 
maintenance  of  roads  and  rights-of-way 
on  the  remaining  two-thirds  of  its  range 
on  public  lands.  Four  ofthe  seven 
populations  of  Clarkia  spring\'illensis 
are  threatened  by  urbanization,  road 
maintenance  activities,  insect  predation. 
overgrazing,  inadequate  regulatory 
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ni"  ;  .1.1  .;    .,  and  timber  operations 
The  largest  population  is  protected 
partially  by  a  fenced  preserve  owned  bv 
the  California  Department  of  Fish  and 
Came.  A  possible  fence  realignment 
potentially  threatens  a  significant 
portion  of  this  population.  Although 
three  of  the  four  populations  of  C. 
spnngv'illensis  otxurring  on  the  Sequoia 
National  Forest  are  fenced  and  signed, 
for  protection,  those  populations  may  be 
threatened  by  future  emergency 
powerline  maintenance.  Of  the  17 
populations  oi Fntillana  striata.  9 
populations  are  threatened  variously  by 
agricultural  land  conversion, 
urbanization,  off-highway  vehicle  use. 
road  widening,  emergency  road 
maintenance  activities,  overgrazing,  and 
trampling.  Additionally,  all  populations 
off.  striata  are  potentially  threatened 
by  inadequate  State  regulatory 
mechanisms  and  competition  from 
nonnatue  grasses.  Three  of  the  six 
populations  of  Navanrtia  setilnba  are 
threatened  by  urbanization  and  off- 
highway  vehicle  us«.  Seven  of  the  nine 
populations  of  Verbena  californica. 
containing  65  percent  of  the  plants,  are 
threatened  by  urbanization  over  a 
relatively  small  part  of  its  range  on 
private  lands.  Recreational  placer  gold 
mining  threatens  this  plant  and 
overgrazing  potentially  threatens  this 

[>lant  on  its  remaining  range  on  public 
ands.  These  six  plants  are  not  yet  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  ranges,  but 
appear  likely  to  become  in  danger  of 
extindion  in  the  foreseeable  future.  As 
a  result,  the  preferred  action  is  to  list 
Allium  tuolumnense,  Carpenteha 
californica.  Clarkia  spring\illensis. 
Fntillaria  striata.  Navarretia  setiloba. 
and  Verbena  californica  as  threatened 
species. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  at  the  time  the 
taxa  is  listed.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  these  species  at  this  time. 
Because  the  10  plants  face  numerous 
anthropogenic  threats  (see  Factors  A 
and  E  in  "Summary  of  Factors  Affecting 
the  Species")  and  the  10  plants  occur 
predominantly  on  private  land,  the 
publication  of  precise  maps  and 
descriptions  of  critical  hamtat  in  the 
Federal  Register  would  make  these 
plants  more  vulnerable  to  incidents  of 
vandalism  and,  therefore,  could 
contribute  to  the  decline  of  these 
species  and  increase  enforcement 
problems.  The  listing  of  these  species 
under  the  Act  publicizes  the  rarity  of 


these  plants  and,  thus,  can  make  these 
plants  attractive  to  researchers  or 
collectors  of  rare  plants. 

Protection  of  the  habitat  of  these 
species  will  be  addressed  through  the 
section  7  consultation  and  section  4 
recovery  processes.  The  Service  believes 
that  Federal  involvement  in  the  areas 
where  these  plants  occur  can  be 
identified  without  the  designation  of 
critical  habitat.  Therefore,  the  Service 
finds  that  designation  of  critical  habitat 
for  these  plants  is  not  prudent  at  this 
time,  because  such  designation  would 
likely  increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  prote<:tion.  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal.  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  disi.ussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respec:t  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Serv  ice  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  spec:ies  is 
listed  subsequently,  section  7(a)(2)  of 
the  Act  requires  Federal  agencies  to 
insure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
listed  species  or  to  destroy  or  adversely 
modify  its  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
cu-itical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
c:onsultation  with  the  Ser\  ice. 

Federal  activities  potentially  affecting 
I  or  more  of  the  10  plants  include 
mining,  grazing  authorizations,  and 
issuance  of  special  use  permits  and 
rights-of-ways.  Populations  of  7  of  the 


10  plants  occur  on  Federal  lands. 
Approximately  70  percent  of  the 
Carpenteha  californica,  half  the 
populations  of  Clarkia  springvilleiisis. 
and  one  population  of  Calyptridiuni 
pulchellum  occur  on  lands  managed  by 
the  US.  Forest  Service.  Approximately 
one-third  of  the  populations  of  Allium 
tuolumnense.  one-seventh  the 
populations  of  Verbena  californica.  one- 
half  the  populations  of  Mjmulus 
shevockii,  and  one  population  of 
.'Navarretia  setiloba  ocxur  on  lands 
managed  by  the  BLM.  These  agencies 
would  be  required  to  confer  with  the 
Service  if  any  activities  authorized, 
funded,  or  carried  out  by  these  two 
agencies  would  likely  jeopardize  the 
continued  existence  of  these  species. 

Other  Federal  agencies  that  may 
become  involved  as  a  result  of  this 
proposed  rule  include  the  Veterans 
Administration  through  their  Federal 
mortgage  programs,  the  U.S.  Department 
of  Housing  and  Urban  Development 
(Federal  Home  Administration  loans), 
and  the  Federal  Highways 
Administration  through  the 
construction  of  roads  and  highways. 
Since  at  least  three  of  these  plants  exist 
in  or  near  stream  beds,  perennial 
streams  or  drainages,  the  U.S.  Army 
Corps  of  Engineers  may  become 
involved  through  jurisdidion  of  section 
404  of  the  Clean  Water  Act. 

Listing  these  10  plants  would  provide 
for  the  development  of  recovery  plans. 
Such  plans  would  bring  together  both 
State  and  Federal  efforts  for 
conservation  of  the  plants.  The  plans 
would  establish  a  framework  for 
agencies  to  coordinate  activities  and 
cooperate  with  each  other  in 
conservation  efforts.  The  plans  would 
set  recovery  priorities  and  estimate  costs 
of  various  tasks  necessary  to  accomplish 
them.  It  also  would  describe  site- 
specific  management  actions  nec:essarv 
to  achieve  conservation  and  survival  of 
these  10  plants.  Additionally,  pursuant 
to  section  6  of  the  Ad,  the  Service 
would  be  able  to  grant  funds  to  affected 
States  for  management  actions 
promoting  the  protedion  and  recovery 
of  these  species. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  for  endangered  plants 
and  17.71  and  17.72  for  threatened 
plants  not  covered  by  a  special  rule,  set 
forth  a  series  of  prohibitions  and 
exceptions  that  apply  to  listed  plant 
species.  With  resped  to  the  four  plants 
proposed  to  be  listed  as  endangered,  the 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.61  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  with  respect  to  any  endangered 
plant  for  any  person  subjed  to  the 


jurisdidion  of  the  United  States  to 
import  or  export;  transport  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
these  species  in  interstate  or  foreign 
commerce;  remove  and  reduce  to 
possession  these  species  from  areas 
under  Federal  jurisdiction:  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction;  or 
remove,  cut.  dig  up.  damage,  or  destroy 
any  such  endangered  plant  species  on 
any  other  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law. 

The  six  plants  proposed  to  be  listed 
as  threatened  would  be  subjed  to 
similar  prohibitions  (16  U.S.C. 
1538(a)(2)(E);  50  CFR  17.61. 17.71) 
Seeds  from  cultivated  specimens  of 
threatened  plant  taxa  are  exempt  from 
these  prohibitions  provided  that  a 
statement  "of  cultivated  origin"  appears 
on  the  shipping  containers.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62.  17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  plant  species 
under  certain  circumstances.  The 
Service  anticipates  that  trade  permits 
may  be  sought  or  issued  for  at  least  1  of 
these  10  plant  species  because 
Carpenteha  californica  is  common  in 
cultivation  in  England  and  California. 
Requests  for  copies  of  the  regulations  on 
listed  plants  and  inquiries  regarding 
them  may  be  addressed  to  the  U.S.  Fish 
and  Wildlife  Service.  Ecological 
Services.  Endangered  Species  Permits, 
911  N.E.  11th  Avenue.  Portland,  Oregon 
97232-4181  (503/231-2063:  FAX  503/ 
231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 


be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  these  taxa: 

(2)  The  loc:ation  of  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  section  4  of  the 
Act: 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  these  species:  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  these  spt^c-es. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

Tne  Endangered  Species  Ad  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor  of  the  Sacramento 
Field  Office  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connedion  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 


published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244). 
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A  complete  list  of  all  references  cited 
is  available  upon  request  from  the 
Sacramento  Field  Office  (see  ADDRESSES 
sedion). 
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List  of  Subjects  in  50  CFR  Part  17 


les. 


Endangered  and  threatened  spec 
E.xports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  Part  17.  Subchapter  B  of  Chapter 
I.  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED) 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Public  Law 
99-625.  100  Stat  3500.  unless  otherwise 
noteci. 

2.  Section  17.12(h)  is  amended  for 
plants  by  adding  the  following,  in 
alphabetical  order  under  the  plant 
families  indicated,  and  by  adding  a  new 
family.  "Philadelphaceae — Mcx;k  orange 
family",  in  alphabetical  order,  to  the 
List  of  Endangered  and  Threatened 
Plants: 

§  17.12    Endangered  and  threatened  plants. 

•         *         *         •         * 

(h)  *   *  * 


Species 


Scientific  name 


Common  name 


Historic  range 


Status      When  listed 


Critical 
t^at>«tat 


Special 
rules 


FalMceae — Pea  family: 


Lupinus      cttnnus      var.     Manposa  lupine 
deflexus        (=Lupinus 
deflexus). 


Liliaceae — Lily  fanvty: 


Allium  tuolumnense    Rawhide  Hill  onion 

{'Album  ssntxymti  var. 
tuolumnense). 


U.S.A.  (CA) 


NA 


NA 


U.S.A.  (CA) T 


NA 


NA 


"id  1  )(l 
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Species 


Scienltfc  nam* 


Common  name 


HisJonc  range 


Status      When  bsted 


Critical 
hat3(tat 


Special 
rutes 


Brodu»* 


Chinese  Camp  txodiaea U.S  A.  (CA) E 


FntittMna  strmta Greenhorn  adobe  Nly 


On*gracaaa— Evening    pnm- 
rose  famrfy: 


Clatkta  spfingvillensis  Spnngviiie  cJariua 


U.S.A.  (CA) T 


NA 


NA 


Phiiadeipfwceae — Mock     of- 
ange  lanmy: 
Carpentena  caMomtca ..      Carpentena 


Polemoniaceae — Phlon    tarn- 
ily: 


USA.  (CA) T 


U.S.A.  (CA) T 


NA 


NA 


Navarretia  setMMi Piute  Moontair«  navarretia  U.S.A.  (CA) ^..,  T 

•  •  •  •  • 

Portulacaceae — Purstane 
family: 

•  •  •  •  . 

Calyptndum  puicheilum  Manposa  pussypaws  U.SA.  (CA) E 


NA 


NA 


Scrophotanaceae — Snap- 
dragon family 


Mimohts  shavoctui  Kefso  CreeK  monkeyftower ...     U.S.A.  (CA) E 


Veft)«nac«*e— Vervain   fam- 
ily: 


Vertena  caMorruca Red  Hiiis  vervain    USA.  (CA) T 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


NA 


n.it»'i)  .♦^.•ptcmbitr  27,  1M>M. 
Mollie  II.  Bealtie. 
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Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Endangered 
Status  for  the  Plant  Lessingia 
Germanorum  (San  Francisco 
Lessingia)  and  Threatened  Status  for 
the  Plant  Arctostaphylos  Imbricata 
(San  Bruno  Mountain  msnzanlta)  From 
California 

AGENCY:  Fish  and  Wildlife  Servii*. 
Inttirior. 

ACTION:  Proposi'd  mlu. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Ser\i(:e  (Service)  proposes  endangered 
status  pursuant  to  the  Endan>{ered 


Sj)«  ies  Act  of  1973,  as  amended  (Ad) 
for  Lessingia  germanorum  (San 
Francisco  lessingia).  and  threatened 
status  for  Arctostaphylos  imbricata  (San 
Bruno  Mountain  manzanita),  two  plants 
from  the  San  Francisco  peninsula  of 
California.  Lessingia  germanonim 
occurs  In  central  dune  scrub,  and  is 
known  from  five  sites  on  the  Presidio  in 
San  Francisco  County,  and  one  site  on 
San  Bruno  Mountain  in  San  Mateo 
County,  California.  This  taxon  has  be^^n 
affected  by  and  is  endangered  by 
competition  with  invasive  alien 
vegetation,  residential  and  commen.ial 
developmont,  sand  quarrying,  incr»>ased 
pedestrian  traffic  and  recreational 
activities,  inadequate  regulatory 
met.hanisms.  bulldozing,  shading  by 


native  and  non-native  vegetation, 
incidental  use  of  fertilizers,  and  other 
anthropogenic  activities.  Arctostaphylos 
imbricata  occurs  in  coastal  scrub 
habitat,  and  is  only  known  from  five 
small  populations  on  San  Bruno 
Mountain  in  San  Mateo  County;  this 
plant  has  been  affected  by  and  is 
vulnerable  to  changes  in  fire  frequency. 
This  taxon  is  also  threatened  by 
collection,  as  it  is  used  horticulturaliy 
2S  an  ornamental  plant.  Because  of  the 
liniited  number  of  extant  individuals  of 
A.  imbricata  and  L.  germanorum  and 
their  severely  restricted  distribution, 
they  also  are  subject  to  an  increased 
likelihood  of  extinction  from  stochastic 
events.  This  proposal,  if  made  final, 
would  implement  the  Federal  protection 
and  recovery  provisions  afforded  by  the 
.^ct  for  these  plants. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  December  5. 
1994.  Public  hearing  requests  must  be 
received  by  November  18,  1994. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  2800  Cottage  Way. 
Room  E-1803,  Sacramento,  California 
95825-1846.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  (see  ADDRESSES  section)  at 
916/978-5805. 

SUPPLEMENTARY  INFORMATION: 

Background 

Lessingia  germanorum  (San  Francisco 
lessingia)  and  Arctostaphylos  imbricata 
(San  Bruno  Mountain  manzanita)  are 
endemic  to  the  northern  San  Francisco 
peninsula  in  California.  Lessingia 
germanorum  is  found  within  the  central 
dune  scrub  community.  Arctostaphylos 
imbricata  is  a  component  of  the  coastal 
scrub  community. 

The  natural  communities  of  the 
northern  San  Francisco  peninsula  have 
undergone  a  number  of  changes  as  a 
result  of  human-caused  activities.  The 
northern  part  of  the  San  Francisco 
peninsula  is  highly  urbanized.  By  1984, 
over  90  f)ercent  of  the  northern 
peninsula's  natural  habitat  had  been 
disturbed  or  eliminated  (Orsak  and 
Schooley  1984).  Urbanization  has 
eliminated  Lessingia  germanorum  from 
part  of  its  range,  and  intensive 
commercial  and  residential 
development  are  ongoing.  San  Bruno 
Mountain  was  the  last  large  parcel  of 
open  space  in  the  northern  San 
Francisco  peninsula,  and  pursuant  to 
section  10(a)(1)(B)  of  the  Act,  was  the 


site  of  the  United  States'  first  habitat 
conservation  plan  after  a  decade-long 
land  use  battle  (Bean  et  al.  1991).  Urban 
development  also  has  fragmented  the 
remaining  habitats  for  these  plants. 
Habitat  fragmentation  increases  the  risks 
of  extinction  due  to  chance  events  such 
as  pest  or  disease  outbreaks, 
reproductive  failure  (which  is  possiblv 
devastating  to  annual  plants),  or  other 
natural  or  human-caused  disasters. 
Other  anthropogenic  activities  such  as 
sand  quanying,  increased  pedestrian 
traffic  and  recreational  activities,  change 
in  fire  frequency,  bulldozing,  or  the 
incidental  use  of  fertilizers,  also 
variously  threaten  the  remaining 
occurrences  of  these  plants. 

Discussion  of  the  Two  Species  Proposedv. 
for  Listing 

Adalbert  von  Chamisso  first  collected 
Lessingia  germanorum  in  1816  on  the 
sand  hills  of  San  Francisco,  California 
(Howell  1929).  Chamisso  described  L. 
germanorum  in  1829  and  named  it  in 
honor  of  the  Lessings,  a  German  family 
of  scientists  and  authors.  John  Thomas 
Howell  (1929)  recognized  11  varieties  of 
L.  germanorum.  According  to  the  rules 
for  botanical  nomenclature,  when  a  new 
subspecies  is  described  in  a  species  not 
previously  divided  into  infraspecific 
taxa,  an  autonym  (an  automatically 
created  name)  is  created  (i.e.  Lessingia 
germanorum  var.  germanorum).  Howell 
distinguished  L.  germanorum  var. 
germanorum  from  the  other  varieties  by 
the  presence  of  few  glands  and  by  the 
absence  of  either  odorous  or  bitter 
glandular  secretions.  Other  treatments 
(Ferris  1959,  Munz  and  Keck  1968)  also 
recognized  varieties  of  L.  germanorum. 
Currently  L.  germanorum  is  recognized 
as  a  distinct  species  (Lane  1993). 

Lessingia  germanorum  is  a  slender 
annual  of  the  aster  family  (Asteraceae) 
with  diffusely  branched  stems  10  to  30 
centimeters  (cm)  (4  to  12  inches  (in)) 
high.  The  herbage  and  stems  are 
glandless  and  covered  with  grayish, 
loosely  interwoven  hairs.  Tubular 
lemon  yellow  disc  flowers  with  a 
brownish  or  purplish  band  are  clustered 
into  heads  that  are  solitary  at  the  end  of 
branchlets.  The  seeds,  which  are 
attached  to  a  crown  of  hairlike  bristles, 
are  light  and  easily  carried  by  the  wind. 
Lessingia  germanorum  typically  flowers 
between  August  and  November. 

Historically,  Lessingia  germanorum 
occurred  within  the  coastal  dune  scrub 
community  throughout  the  San 
Francisco  peninsula.  Currently  L. 
germanorum  is  restricted  to  the  Presidio 
area  of  the  San  Francisco  peninsula,  and 
one  occurrence  near  the  base  of  San 
Bruno  Mountain.  L.  germanorum  grows 
on  remnant  sand  dunes  and  sand 


terraces  in  open  areas  with  blowing 
sand  (Susan  Smith,  Verba  Buena 
Chapter,  California  Native  Plant  Society, 
pers.  comm.,  1992),  at  an  elevational 
range  between  24  to  91  meters  \m)  (80 
to  300  feet  (ft)),  h  is  associated  with 
Chorizanthe  cuspidata,  Lotus  scoparius. 
and  Lupinus  arboreous  (or  Lupinus 
chamissoni-:).  Five  small  populations, 
four  natural  and  one  introduced,  occur 
within  the  Presidio  in  San  Francisco 
County.  One  of  the  populations  on  the 
Presidio  was  established  after 
approximately  10  cubic  yards  of  sand 
was  removed  from  the  site  of  another 
population  for  use  on  the  base  golf 
course.  In  1989,  an  additional 
population  was  discovered  on  San 
Bruno  Mountain  in  northern  San  Mateo 
County.  Collectively,  the  populations 
inhabit  less  than  0.8  hectares  (2  acres) 
(Terri  Thomas,  Golden  Gate  National 
Recreation  Area.  pers.  comm..  1993; 
Paul  Reeberg,  National  Park  Ser\ice, 
pers.  comm.,  1993).  Population  numbers 
for  L.  germanorum  vary  from  year  to 
year,  but  from  1980  to  1989  the  total  on 
the  Presidio  was  less  than  1.500 
individuals  per  year  (California 
Department  of  Fish  and  Game  (CDFG) 
1989).  The  population  on  San  Bruno 
Mountain  is  estimated  to  have  1,600  to 
1,800  individuals  (Paul  Reeberg.  pers. 
comm.,  1993).  The  five  small 
populations  within  the  Presidio  have 
been  managed  by  the  Department  of 
Defense  but  will  be  transferred  to  the 
National  Park  Service  effective  October 
1,  1994.  The  population  on  San  Bruno 
Mountain  is  jointly  owned  by  Daly  City 
and  a  private  landowTier  (Annemarie 
Quevedo,  Assistant  Planner  for  Dalv 
Citv,  jn  litt..  1992). 

The  populations  on  the  Presidio  are 
threatened  by  competition  with  invasive 
alien  vegetation,  shading  from  native 
and  introduced  shrubs  and  trees,  foot 
traffic,  sand  quarrying,  bulldozing,  and 
other  anthropogenic  activities  (CDFG 
1989;  California  Natural  Diversity 
Database  (CNDDB)  1992:  Susan  Smith, 
pers.  comm.,  1992;  Paul  Reeberg,  pers. 
comm,.  1993;  Terri  Thomas,  pers. 
comm..  1993).  The  population  located 
on  San  Bruno  Mountain  is  threatened  by 
urbanization,  trampling,  competition 
from  invasive  alien  vegetation,  and 
bulldozing  (Thomas  Reid  Associates,  in 
litt.  1991;  Susan  Smith,  pers.  comm.. 
1992;  Paul  Reeberg.  pers  comm.,  1993). 
Both  the  Presidio  and  San  Bruno 
Mountain  populations  are  threatened  by 
stochastic  environmental  events. 

Alice  Eastwood  (1931)  originally 
described  Arctostaphylos  imbricata  in 
1931,  based  on  material  collected  from 
the  San  Bruno  Hills  in  1915.  Until  1967. 
various  authors  either  synonymized  A. 
imbricata  with  A.  andersonii  (Jepson 
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19J(1J,  or  ix(MSi»lurt;il  it  tu  Ix;  a  v.irtuty  ul 
A.  andfmonii  (Adams  in  McMina  1935). 
James  Roof  followed  Eastwood  s 
treatment  and  acJinowiedged  A. 
imbricnta  a.s  a  distinct  species  (Roof 
1Q67).  Philip  Wells  (1988)  subsumed  A 
montariensis  as  a  subspecies  of  A. 
imbricota,  necessitating  the  c  realion  of 
an  autonym  as  discussed  above  (i.e.,  A. 
imbricota  ssp.  imbricotn).  He  sinf:e  has 
recof^nized  A.  inibricata  as  a  distinct 
species  in  his  1993  treatment  of 
Califoniia  Arctostaphylos  (Wells  1993). 

Arctostaphylos  inibncata  is  a  low 
spreadin^f  everf^reen  shrub  of  the  heath 
family  (Ericacoae)  that  lacks  a  basal 
burl.  Attaniiig  a  height  of  20  cm  (8  in), 
this  highly  branched  shrub  forms  mats 
that  are  up  to  about  6  meters  (m)  (6 
yards  (yd))  in  diameter.  The  bright  green 
oblong  to  ovate  leaves  are  hairless, 
e.xccpt  on  the  midrib,  and  densely 
overlapping.  Small  white  uni-shaped 
flowers  appearing  from  February  to  May 
are  densely  clu.stered  at  the  end  of 
branchlets.  After  fire,  A.  imbricotn 
regenerates  from  seed  instead  of 
resprouting  from  a  basal  burl.  A. 
imbricota  can  be  distinguished  from  its 
congeners  by  its  prostrate  habit  and  its 
shorter,  densely  arrangdd  leaves  and 
compact  flower  clusters  (Roof  1967). 

Arvtostaphylos  imbricota  is  restricted 
to  San  Bruno  Mountain  in  northern  San 
Mnteo  County.  On  San  Bruno  Mountain, 
five  small  oct.urrences  cover 
approximately  80  hectares  (33  acres) 
(Paul  Reeterg.  in  Ltt..  1993).  The  most 
abundant  population  has  400  to  500 
plants;  other  populations  have  as  few  as 
1.5  plants  (Roman  Gankin.  San  Mateo 
County  Planning  Department,  pers. 
comm..  1993).  The  plant  grows  in  rocky 
exposed  areas  such  as  open  ridges 
within  coastal  scrub  or  manzanita  scrub 
at  sri  elevation  range  of  275  to  3fi.')  m 
(900  to  1,200  ft).  Where  it  ociurs,  it  is 
the  dominant  plant  tpecius,  and  may  be 
asso«:iated  with  Bacchoris  pHularis 
(coyote  brush).  Vocciniiim  ovatttm 
(htickleberry),  Rhamniis  califnmica 
(coffeeberry),  and  Arctostaphy  !os  u^o 
iirsi  var.  suborbiculata  (bearberry)  A 
imbricota  has  never  been  known  from 
more  than  the  five  populations  that 
occur  today.  Four  of  the  five 
populations  o<xur  on  land  owned  by 
San  Mateo  County  Parks  and  Ret.reation; 
the  fifth  population  is  privately  owned 
(Thomas  Rt:id  A.vsociates  19  Jl).  The 
proximity  of  this  plant  on  San  Firuno 
Mountain  to  human  population  centers 
and  intensive  development  activities 
renders  A.  imbricota  vulnerable  to 
change  in  the  frequency  of  fires  (i.e.,  as 
a  result  of  a  fire  suppression  policy), 
which  are  needed  for  the  plants  to 
reproduce  sexually.  Its  highly  restricted 
distribution  increases  its  sus«:eptibility 


lu  i.ata&trupluc  e.eiUs  such  as  disease  or 
pest  outbreak,  severe  drought,  or  other 
natural  or  human-caused  disasters. 

Previous  Federal  Action 

Federal  government  a<.iioMs  on  the 
two  plants  began  on  June  16,  1976. 
when  the  Service  published  a  pro|x>sal 
in  the  Federal  Register  (41  FR  24523)  to 
determine  approximately  1.700  vasailar 
plant  species  to  be  endangered  pursuant 
to  section  4  of  the  Act.  The  list  of  1.700 
plant  taxa  was  as.sembled  on  the  basis 
of  comments  and  data  received  by  the 
Smith.sonian  Institution  and  the  Service 
in  response  to  House  Document  No.  94- 
51  and  the  July  1.  1975,  Federal 
Register  publication.  Arctosiapbylos 
imbricota  was  included  in  the  June  16, 
1976,  Federal  Register  document. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26,  1978, 
Federal  Register  publication  (43  FT? 
17909).  The  Endangered  Spei:ies  Aii 
Amendments  of  1978  required  that  all 
proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10. 
1979,  Federal  Register  (44  FR  7(J796). 
the  .Service  published  a  notii;e  of 
withdrawal  of  the  June  16.  1976. 
proposal,  along  with  four  other 
proposals  that  had  expired. 

The  Service  published  an  updatt^d 
notice  of  review  for  plants  on  December 
15,  1980  (45  FR  82480).  This  notice 
included  Arctostapbylos  imbricota  and 
Lfifisinfiia  germanorum  (as  U^singio 
germononim  var.  gtrmonorum]  as 
category  1  r>andidates  for  Fetlerol  listing. 
Category  1  taxa  are  tho.se  for  which  the 
Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  preparation  of 
listing  propo.sals.  On  November  28, 
1983.  the  Service  published  in  the 
Fetieral  Register  a  supplement  to  the 
Notice  of  Review  (48  FR  53640).  This 
supplement  (Jianged  L  gi^nnononim 
var.  gtrmonorum  from  a  cat<>gor\  1  to  a 
category  2  candidate.  Category  2  taxa  arc 
those  for  which  data  in  the  Service's 
possession  indicate  listing  is  pus.sibly 
appropriate,  but  for  which  substantial 
data  on  biologi(.al  vulnerability  and 
threats  are  not  currently  known  or  on 
file  to  support  proposed  rules. 

The  plant  notice  was  revised  again  on 
September  27,  1985  (50  FR  39526). 
Arctostophylos  imbricota  and  Lessingia 
germanorum  var.  germanorum  were 
included  as  category  1  candidates.  Both 
species  retained  category  1  status  in  the 
most  recent  revision  of  the  plant  notice 
published  on  February  21. 1990  (55  FR 
6184). 


Ml.  Brian  ONt- ill,  General 
Superintendent  of  the  Golden  Gate 
National  Recreation  Area,  petitioned  the 
Service  to  emergency  list  Lessingia 
germanorum  as  an  endangered  species 
onMay  28,  1991. 

Although  the  Service  did  not 
emergency  list  Lessingia  germanorum.  it 
did  publish  a  90-day  finding  in  the 
Federal  Register  on  August  19,  1992  (57 
FR  37513)  that  substantial  information 
had  been  presented  indicating  that 
listing  may  be  warranted.  Section 
4(b)(3)(B)  of  the  Act  requires  the 
Secretary  to  make  findings  on  petitions 
found  to  present  substantial  information 
indicating  that  the  petitioned  action 
may  be  warranted  within  12  months  of 
their  receipt.  The  Service  has  conducted 
a  status  review  and  determined  that  the 
petitioned  ac  tion  is  warranted. 
Publication  of  this  proposed  rule 
constitutes  the  final  finding  for  the 
petitioned  action. 

Summary  uf  Factors  Affecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C  1533) 
and  regulations  (50  CFR  Pari  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
pro<:edurt;s  for  adding  species  to  the 
Federal  Lists  of  threatened  and 
endangered  spe<:ies.  A  species  may  be 
determined  to  be  endangered  or 
threatened  due  to  one  or  more  of  the 
five  factors  described  in  set;tion  4(a)(1). 
These  factors  and  their  application  to 
Lessingia  germanorum  Cham.  (San 
Francisco  lessingia)  and  Arctostapbylos 
imbricota  Eastvv.  (San  Bruno  Mountain 
manzanita)  are  as  follows: 

A.  The  present  nr  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Threats  facing  the  habi'at  of  these  plants 
include  being  threatened,  eliminated,  or 
adversely  modified  by  one  or  more  of 
the  following:  urbanization,  changg  in 
fire  frequency,  competition  with 
invasive  alien  v»^etation,  sand 
qua.-rying,  off-road  vehicles,  bulldozing, 
foot  traffic,  and  bicycle  use. 

The  natural  habitat  of  the  San 
Fran<;is<.o  p>eninsula  already  has  been 
severely  curtailed  due  to  urbanization. 
Historically,  suitable  Lessingia 
germanorum  habitat  has  decreased  by 
90  pen:ent  since  European  settlement 
(CDFG  1990).  Urban  development 
extirpated  populations  of  L 
germanorum  at  Lone  Mountain  and 
Lake  Merced  (both  in  the  City  of  San 
Francisco)  (CNDDB  1992).  Historiml 
populations  of  L.  germanorum  at 
Mountain  View  Lake  and  Ocean  View 
Downs  also  have  been  extirpated, 
presumably  due  to  urban  development 
and  competition  with  invasive  alien 


vegetation  (CDFG  1989).  On  San  Bruno 
Mountain,  approximately  4  hectares  (10 
acres)  of  potential  habitat  remains  for  L 
germanorum  (Paul  Reeberg.  pers. 
comm..  1993).  Although  it  is  unlikely 
that  any  additional  significant 
populations  will  be  located  in  this  area, 
the  area  may  be  important  for 
reintroduction  efforts.  Most  of  the 
central  dune  scrub  on  San  Bruno 
Mountain  has  been  covered  by  'homes, 
cemeteries,  a  flower  farm,  and  the 
Colma  Dump"  (McClintock  et  a).  1990). 

Urban  development  potentially 
threatens  the  population  of  Lessingia 
germanorum  that  occurs  on  San  Bruno 
Mountain  in  San  Mateo  County  outside 
the  boundary  for  the  San  Bruno 
Mountain  HCP  (Paul  Reeberg.  pers. 
coram..  1993)  (for  a  discussion  of  the 
HCP,  see  Factor  D).  A  project  has  been 
approved  for  the  construction  of  seven 
additional  dwellings  within  a  few 
hundred  yards  of  the  San  Bruno 
population  (Annemarie  Quevedo,  pers. 
comm.,  1993).  Activities  associated  with 
this  development,  such  as  trampling, 
would  adversely  affect  this  population. 

Fragmentation  of  the  coastal  scrub 
dune  community  caused  by  past  urban 
development  also  threatens  this  species. 
Habitat  fragmentation  has  two  primary 
effects.  First,  habitat  fragmentation  may 
alter  the  physical  environment, 
changing  the  amount  of  incoming  solar 
radiation,  water,  v«nd.  or  nutrients 
where  the  remnant  vegetation  occurs 
(Saunders  et  aL  1991).  Second,  when 
populations  are  fragmented  into  smaller, 
isolated  units,  risks  of  extinction  due  to 
chance  events  increases  (see  Factor  E). 

The  habitat  of  Lessingia  germanorum 
has  been  altered  by  the  introduction  of 
non-native  vegetation.  L  germanorum 
requires  blowing  sand  and  non- 
comparted  soils.  Off-road  vehicle  use, 
foot  and  bicycle  traffic,  and  trampling 
by  jogg«r3  compacts  the  soil  and 
promotes  the  establishment  of  invasive 
alien  vegetation  (CDFG  1989;  Susan 
Smith,  pers.  comm.,  1992).  All 
populations  of  L.  germanorum  are 
threatened  by  competition  with 
aggressive  alien  plant  species. 
Carpohrotus  sp.  (ice  plant)  covers 
extensive  dune  areas  on  the  Presidio, 
.stabilizing  the  dune  system  where  it 
ofxurs.  L.  germanorum  in  contrast, 
requires  some  dune  movement,  which 
results  in  areas  of  exposed  sand  (CDI-Xi 
1989).  Ice  plant  competes  with  L. 
germanorum  at  all  five  oa:urrences  on 
the  Presidio.  In  addition  to  ice  plant, 
other  ahen  plants  competing  with  L 
germanorum.  include  Bromus  diandrus, 
Avena  barbata,  Rumex  sp.,  Raphanus 
sp.,  and  Soncbus  sp.  (Susan  Smith,  pers. 
coram.,  1992).  On  San  Bruno  Mountain 
Cortnderia  sp.  (pampas  grass) 


encroachment  is  a  severe  threat.  CDFG 
reported  that  "without  special 
protection  and  management,  San 
Francisco  lessingia  will  continue  its 
declining  trend"  (CDFG  1992). 
Currently  the  populations  of  L 
germanorum  are  being  weeded  by 
volunteers  from  the  California  Native 
Plant  Society  (CNPS).  Without  their 
assistance.  L  germanoram  would  be 
outcompeted  by  the  invasive  alien 
vegetation. 

The  habitat  of  Lessingia  germanorum 
also  has  been  modified  at  one  site  by 
tree  planting.  Native  and  introduced 
shrubs  and  trees,  including  Pir.us 
radiata,  were  planted  at  the  Presidio  in 
the  late  1800's.  These  trees  alter  the 
habitat  of  L  germanorum  by  increasing 
the  amount  of  shade  (CDFG  1989; 
CNDDB  1992;  Susan  Smith,  pers. 
comm.,  1992),  which  adversely  affects  L. 
germanorum. 

Bulldozing  and  sand  quarrying 
activities  have  adversely  affected 
Lessingia  germanorum.  Bulldozing  to 
stabilize  a  slope  on  San  Bruno  Mountain 
destroyed  about  one-eighth  of  the  L. 
germanorum  population  (Paul  Reeberg, 
f>ers.  comm.,  1993;  Thomas  Reid 
Associates,  in  litt.,  1991).  In  January 
1989,  most  of  the  habitat  for  one 
population  of  L,  germanorum  on  the 
Presidio  was  destroyed  when  sand  was 
removed  to  repair  a  tee  on  the  base  golf 
course  (CDFG  1990).  Sand  quarrying  is 
an  on-going  threat  at  this  site;  any  sand 
quarrying  activities  that  may  occur  in 
the  future  would  negatively  impact  this 
species. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  currently  is 
not  known  to  be  a  factor  for  Lessingia 
germanorum.  Overutilization  is 
potentially  a  threat  to  Arc(o:-iophylos 
imbricota.  which  is  used  horttculturally 
as  an  ornamental  plant.  Two  years  ago, 
cuttings  were  made  from  plants  located 
at  Kamchatka  Point  on  San  Briino 
Mountain.  The  remnant  portions  of  the 
plants  indicated  tliaf  the  clippings  were 
performed  with  horticultural  expertise 
(Doug  Heisinger.  Park  Ranger.  San 
Mateo  County  Park,  pers.  comm.,  1993). 
Some  A.  imbricota  being  sold  at  local 
plant  sales  may  originate  from  clippings 
from  the  natural  populations  (Paul 
Reeberg.  pers.  comm.,  1993). 
Unrestricted  collecting  for  scientific  or 
horticultural  purposes  or  excessive 
visits  by  groups  or  individuals 
interested  in  seeing  rare  plants  could 
potentially  result  from  increased 
pubhcity  following  pubUcation  of  a 
proposed  rule  to  list  these  species. 

C.  Disease  or  predation.  There  are  no 
known  disease  or  predation  threats  to 


Lessingia  germanorum  or 
Arctostapbylos  imbricota  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  State  of 
California  Fish  and  Game  Commission 
has  listed  Arctostapbylos  imbricota  and 
Lessingia  germanorum  as  endangered 
species  under  the  California  Endangered 
Species  Act  (Chapter  1.5  §  2050  et  seq. 
of  the  California  Fish  and  Game  Code 
and  Title  14  CaUfomia  Code  of 
Regulations  670.2).  Listing  by  the  State 
of  California  requires  individuals  to 
obtain  a  memorandum  of  understanding 
with  the  CDFG  to  possess  or  "take"  a 
listed  species.  Though  both  the 
California  Endangered  Species  Act  and 
the  California  Native  Plant  Protection 
Act  prohibit  the  "lake"  of  State-listed 
plants  (California  Native  Plant 
Protection  Act,  Chapter  10  §  1908  and 
California  Endangered  Species  Act, 
Chapter  1.5  §2080),  State  law  exempts 
the  taking  of  siicb  plants  via  habitat 
modification  or  land  use  changes  by  the 
owner.  After  CDFG  notifies  a  landowner 
that  a  State-listed  plant  grov^^  on  his  or 
her  property.  State  law  only  requires 
that  the  land  owner  notify  the  agency 
"at  least  10  days  in  advance  of  changing 
the  land  use  to  allow  salvage  of  such  a 
plant"  (Native  Plant  Protection  Act. 
Chapter  10  §  1913). 

The  California  Environmental  Quahty 
Act  (CEQA)  requires  a  full  disclosure  of 
the  potential  environmental  impacts  of 
proposed  projects.  The  public  agency 
with  primary  authority  or  jurisdiction 
over  the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  the  other  agencies 
rxincemed  with  the  resources  affected 
by  the  project.  Section  15065  of  the 
QEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Species  that  are  eligible  for 
listing  as  rare,  threatened,  or 
endangf^red  but  are  not  so  listed  are 
given  the  same  protection  as  those 
species  that  are  officially  listed  with  the 
Staie  or  Federal  govemmeiits.  Once 
significant  effects  are  identified,  the 
lead  agency  has  the  option  to  require 
mitigation  for  effects  through  changes  in 
the  project  or  to  decide  that  overriding 
considerations  make  mitigation 
infeasible.  In  the  latter  cise,  projects 
may  be  approved  that  cause  significant 
envirorunental  damage,  such  as 
destniction  of  endangered  species. 
Protection  of  listed  species  through 
CEQA  is,  therefore,  depefklant  upon  the 
discretion  of  the  lead  agency. 

CEQA  pertains  to  projects  lliat  ocxur 
on  lands  other  than  Federal  land.  The 
National  Environmental  PoUcy  Act 
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(NLFA)  requires  disclosure  of  the 
environmental  effects  of  projects  on 
Federal  lands.  Certain  actions  can  be 
categorically  excluded  from  the  NEPA 
pro<:ess  when  (a)  the  action  or  group  of 
actions  would  have  no  significant  effect 
on  the  quality  of  the  human 
environment,  and  (b)  the  actions  or 
group  of  actions  would  not  involve 
unresolved  conflicts  concerning 
alternative  uses  of  available  resources. 
Exceptions  to  the  categorical  exclusions 
exist.  One  of  these  exceptions  is  when 
the  action  would  affect  a  species  listed 
or  proposed  to  be  listed  on  the  List  of 
Endangered  or  Threatened  Species. 
Until  a  species  is  fed»Tally  listed  or 
proposed,  this  exception  to  the 
categorical  exclusion  would  not  be 
applied  regardless  of  the  State  listing 
status. 

A  Memorandum  of  Understanding 
was  established  in  1»)87  between  the 
Service,  the  National  Park  Service, 
Department  of  Defense,  and  CDFG  for 
the  purposes  of  mutual  cooperation  for 
management  of  sensitive  native  plant 
communities  on  the  Presidio.  However, 
Lessingia  gennanorum  is  not 
specifically  addressed  in  the  document 
(CDFG  1989).  Sand  quarrying  and  other 
activities  that  were  endangering  it  have 
not  been  prevented  and  continue  to 
threaten  the  spei.ies  with  extinction. 

Arctostaphylos  imhricata  currently 
derives  limited  protection  from  the  San 
Bruno  Mountain  Habitat  Conservation 
Plan  (HCP).  An  HCP.  pursuant  to 
sections  10(a)(1)(B)  and  10(a)(2)(A)  of 
the  Act,  is  required  for  the  Service  to 
issue  a  permit  for  incidental  take  of  a 
federally  listed  species  of  wildlife  when 
such  taking  is  incidental  to.  and  not  the 
primary  purpose  of,  an  otherwise  lawful 
activity.  HCPs  are  the  mechanism 
through  which  incidental  take  of 
federally  listed  animals  can  be 
permitted  for  non-Federal  adions. 
Future  actions  that  are  part  of  the  permit 
are  subject  to  review  under  section  7  of 
the  Act. 

The  San  Bruno  Mountain  HCP. 
developed  in  108,1  for  three  listed 
animals,  also  identified  several 
candidate  spo<.ies  in  the  area  of  concern, 
including  Arctostaphylos  imhricata. 
However,  no  species-specific 
management  a«:tions  for  A.  imhricata  are 
identified  in  the  HCP.  and  none  have 
been  implemented.  The  protection  to 
this  plant  afforded  by  the  HCP  may, 
therefore,  be  inade<juate  to  insure  its 
long-term  survival. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
discussed  in  Factor  A,  off-road  vehicle 
use,  foot  and  bicycle  traffic,  and 
trampling  by  joggers  degrade  the  habitat 
of  Lessingia  gennanorum.  These 


activities  also  directly  destroy 
individual  plants.  A  bike  path  runs 
through  the  middle  of  one  of  the 
populations  of  L.  germanorum  (CNDDB 
1992).  Hiking  trails  occur  adjacent  to 
three  populations  (Terri  Thomas,  pers. 
comm.,  1993). 

All  Presidio  populations  of  Lessingia 
gennanorum  are  subject  to  occasional 
unauthorized  vehicle  use.  This 
disturbance  directly  destroys  the  plants 
and  encourages  establishment  of 
invasive  alien  vegetation.  Weedy 
species  tend  to  colonize  the  tracks  left 
by  the  vehicles  (Susan  Smith,  pers. 
comm..  1992).  An  environmental 
education  camp  exists  near  the  location 
of  one  population  of  L.  gennanonim.  No 
signs  or  fences  currently  profe<.:t  this 
site.  These  plants  are  vulnerable  to 
habitat  degradation  from  trampling  due 
to  their  proximity  to  the  camp. 

When  the  ownership  of  the  Presidio  is 
transferred  from  the  Department  of  the 
Army  to  the  National  Park  Service,  a 
marked  increase  in  visitation  by  the 
public  is  expected  (Terri  Thomas,  pers. 
comm..  1992.  1993).  Increased  foot 
traffic  and  other  recreational  activities 
are  likely  to  negatively  impact  Lessingia 
gennanonjm  because  the  populations 
are  close  to  trails.  In  addition,  the  park 
is  patrolled  by  police  on  horseback. 
Horses  can  trample  the  plants  directly 
and  compact  the  soil.  The  potential  is 
high  for  populations  of  L.  gennanonim 
on  the  Presidio  to  be  adversely  impacted 
by  these  activities. 

Garbage  dumping  has  degraded  the 
habitat  at  one  site  on  the  Presidio  where 
Lessingia  gennanonim  occurs  (CNDDB 
1992).  Digging  by  pets  also  adversely 
affects  L.  germnnonim  at  all  sites  on  the 
Presidio  by  destroying  individual  plants 
(Laura  Nelson,  Golden  Gate  National 
Recreation  Area.  pers.  comm.,  1993; 
Peter  Lacivin,  San  Francisco  Corps  of 
Engineers.  |,' :::.  comm.,  1993). 

On  San  Bruno  Mountain,  fertilizer 
run-off  from  a  housing  development 
above  the  slope  supporting  the  largest 
population  of  Lessingia  germanonim 
(Paul  Reeberp,  pers.  comm.,  1993) 
threatens  this  site.  The  nitrogen  in  these 
fertilizers  promotes  invasion  by  weed 
species  that  compete  with  L. 
gennanonim. 

Change  in  fire  frequency  threatens 
Arctostaphylos  imhricata.  Fire 
suppression  policies  have  altered 
natural  processes  occurring  on  San 
Bruno  Mountain.  If  a  fire  were  to  break 
out  on  San  Bruno  Mountain,  attempts 
would  be  made  by  the  County  to 
extinguish  the  fire  (Doug  Heisinger.  San 
Mateo  County  Park  Department,  pers. 
comm.,  1993),  to  protect  the 
surrounding  homes  and  commercial 
buildings.  A.  imbncata  is  a  fire-adapted 


plant  that  regenerates  from  seed  rather 
than  resprouting  from  a  basal  burl.  After 
a  fire,  seeds  that  have  accumulated  in 
the  soil  (i.e.  seed  bank)  sprout,  which 
reestablishes  the  population.  Between 
fires  A.  imhricata  spreads  vegetatively. 
Reproduction  by  seed  is  important  to 
maintain  the  genetic  diversity  within 
the  species.  No  significant  seedling 
establishment  occurs  until  fire 
eliminates  competing  vegetation,  as 
with  a  recent  fire  at  Kamchatka  Point 
that  killed  the  mature  plants  yet 
subsequently  induced  regeneration  from 
seed  (Roman  Gankin.  pers.  comm., 
1993).  Fire  replenishes  soil  nutrients 
and  facilitates  seed  germination  and 
seedling  reestablishment  by  eliminating 
competition  and  shading.  If  the  time 
between  fires  is  too  long,  A.  imhricata 
has  little  opportunity  to  reproduce 
sexually  and  individuals  may  become 
senescent.  Conversely,  fire  occurring  too 
frequently  also  poses  a  threat.  If 
consecutive  fires  occurred  within  a 
short  period  (5  years),  a  non-sprouting 
species  could  be  eliminated  (Paul 
Zedler,  San  Diego  State  University,  pers. 
comm.,  1993;  Michael  Vasey,  San 
Francisco  State  University,  pers.  comm., 
1993).  The  plants  either  would  not 
reach  flowering  age  or  not  retain  enough 
seed  in  the  soil  during  the  interval 
between  fires  to  ensure  the  persistence 
of  the  species. 

As  discussed  in  Factor  A,  habitat 
fragmentation  may  adversely  alter  the 
physical  environment.  In  addition, 
habitat  fragmentation  increases  the  risks 
of  extinction  by  leaving  the  species 
vulnerable  to  chance  events  such  as  pest 
or  disease  outbreaks,  reproductive 
failure  (which  can  be  devastating  to 
annual  plants),  or  other  natural  or 
human-caused  disasters.  The  small 
isolated  nature  of  the  remaining 
populations  and  restricted  distribution 
of  both  Lessingia  germanorum  and 
Arctostaphylos  imbricota  make 
extinction  due  to  stocha.sti(;  events  more 
likely.  A  local  catastrophe,  such  as  a 
flood,  di.sease  outbreak,  extended 
drought,  landslide,  or  combination  of 
several  such  events,  could  destroy  part 
of  a  single  population  or  entire 
populations.  A  local  catastrophe  also 
could  decrease  a  population  to  so  few 
individuals  that  the  risk  of  extirpation 
due  to  genetic  problems  associated  with 
small  populations  would  increase. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  propose 
this  rule.  Lessingia  germanorum  has 
been  reduced  to  five  small  populations 
on  the  Presidio  in  San  Francisco  County 
and  one  site  on  San  Bruno  Mountain  in 


San  Mateo  County;  collectively,  the 
populations  inhabit  less  than  6.8 
hectares  (2  acres).  This  taxon  has  been 
adversely  afliected  and  is  endangered  by 
competition  with  invasive  alien 
vegetation,  sand  quarrying,  increased 
trafiicand  recreational  activities, 
inadequate  regulatory  mechanisms, 
shading  by  alien  and  native  vegetation, 
incidental  use  of  fertilizers,  bulldozing, 
residential  and  commercial 
development,  other  anthropogenic 
activities,  and  stochastic  events. 
Lessingia  germanorum  is  in  danger  of 
extindion  throughout  all  or  a  significant 
part  of  its  range,  and  the  preferred 
action  is,  therefore,  to  List  it  as 
endangered.  Arctostaphylos  imbricota 
has  always  been  rare,  and  is  restrided 
to  five  small  populations  on  San  Bruno 
Mountain  in  San  Mateo  County.  This 
species  is  vulnerable  to  alterations  of 
the  natural  fire  regime  and  stochastic 
events.  Because  the  threats  facing 
Arctostaphylos  imhricata  are  long-term 
rather  than  imminent,  the  .species  is  not 
now  in  immediate  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  However,  with  continued 
alteration  of  the  natural  fire  cycle,  the 
plant  is  likely  to  become  endangered 
within  the  foreseeable  future.  As  a 
result,  the  preferred  action  is  to  list  A. 
imhricata  as  threatened. 

Critical  Habitat 

Critical  habitat,  as  defined  by  section 
3  of  the  Act  and  50  CFR  424.02  (d)  is: 
(i)  the  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  Act,  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  that  may  require  special 
management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  if  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  Designations  of  critical  habitat 
must  be  based  on  the  best  scientific  data 
available  and  must  take  into 
consideration  the  economic  and  other 
relevant  impacts  of  specifying  any 
particular  area  as  critical  habitat  at  the 
time  the  species  is  listed  as  endangered 
or  threatened. 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  concurnjntly 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  prudent  for  Arctostaphylos 
imbricota  and  Lessingia  germanorum,  at 
this  time.  Because  A.  imhricata  and  L 


germanonim  face  the  threat  of 
collection,  the  publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federa]  Register  would  make 
these  plants  more  vulnerable  to 
incidents  of  collection  and,  therefore, 
could  contribute  to  the  decline  of  this 
species  and  increase  enforcement 
problems.  The  listing  of  A.  imbncata 
and  L  germanorum  also  publicizes  their 
rarity  and,  thus,  can  make  these  plants 
attractive  to  researchers,  curiosity 
seekers,  or  collectors  of  rare  plants.  A. 
imbricota  occurs  at  very  few  locations 
entirely  on  San  Bruno  Mountain.  Any 
activity  that  would  adversely  modify 
critical  habitat  would  likely  jeopardize 
the  continued  existence  of  the  species  as 
well.  The  designation  of  critical  habitat 
therefore  would  not  provide  additional 
benefit  for  this  sf>ecies  beyond  the 
protection  afforded  by  listing. 
Designation  of  critical  habitat  therefore 
would  not  be  prudent  for  A.  imbricota 
or  L.  germanorum. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  listed  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  info  formal 
consultation  with  the  Service. 

Five  populations  of  Lessingia 
gennanorum  occur  on  Federal  land 
managed  by  the  Department  of  Defense. 
Arctostaphylos  imbricota  occius  within 


the  San  Bruno  Mountain  Habitat 
Conser\"ation  Plan  area. 

Listing  these  two  plants  would 
provide  for  development  of  a  recover)- 
plan(s)  for  them.  Such  plan(s)  would 
bring  together  both  State  and  Federal 
efforts  for  conservation  of  the  plants. 
The  plan(s)  would  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts. 

The  plans  would  set  recovery 
priorities  and  estimate  costs  of  various 
tacks  necessary  to  accomplish  them. 
They  also  would  describe  site-specific 
management  actions  necessary  to 
achieve  conser\ation  and  survival  of  the 
two  plants.  Additionally,  pursuant  to 
section  6  of  the  Act.  the  Service  would 
be  able  to  grant  funds  to  affected  States 
for  management  actions  promoting  the 
protefiion  and  recovery  of  these  spei;ies. 

The  Act  and  its  implementirjg 
regulations  found  at  50  CFR  17.61, 
17.62,  and  17.63  for  endangered  plants 
and  50  CFR  17.71  and  17.72  for 
threatened  plants  set  forth  a  series  of 
general  prohibitions  and  exceptions. 
With  respect  to  Lessingia  germanorum, 
proposed  to  be  listed  as  endangered,  all 
trade  prohibitions  of  section  9(a)(2)  of 
the  Act,  implemented  by  50  CFR  17.61, 
would  apply.  These  prohibitions,  in 
part,  make  it  illegal  with  resp€<:t  to  any 
endangered  plant  for  any  person  sub)e<t 
to  the  jurisdiction  of  the  United  States 
to  import  or  export;  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity;  sell  or 
offer  for  sale  this  species  in  interstate  or 
foreign  commerce;  remove  and  reduce 
to  possession  the  species  from  areas 
under  Federal  jurisdiction;  maliciously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction:  or 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  endangered  plant  species  on 
any  other  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law. 

Arctostaphylos  imbricota,  proposed  to 
be  listed  as  threatened,  would  be  subje«i 
to  similar  prohibitions  (16  U.S.C. 
1538(a)(2)(E);  50  CFR  17.61,  17.71). 
Seeds  from  cultivated  specimens  of 
threatened  plant  taxa  are  exempt  from 
these  prohibitions  provided  that  a 
statement  "of  cultivated  origin"  appears 
on  the  shipping  containers.  Certain 
exceptions  apply  to  agents  of  the 
Serv  ice  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.62.  17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  and  threatened  plant 
species  under  certain  circumstances. 
The  Ser\ice  anticipates  few  trade 
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permits  would  ever  be  sought  or  issued 
for  the  two  species  because  the  plants 
are  not  common  in  cultivation  or  in  the 
wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  them  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service.  Ecological  SHrvices.  Permits 
Branch,  91 1  N.E.  11th  Avenue.  Portland. 
Oregon  97232-4181  (503/231-6241) 
(FAX:503/231-624.T) 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefoie.  comments  or 
.'     :..'■'   11  the  public,  other 
•     .  .     iinieiital  agencies,  the 

scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  Lessingia 
^trmanorvm  and  Arctostaphylos 
imbricata; 

(2)  the  location  uf  any  additional 
populations  of  these  species  and  the 
reasons  why  any  habitat  should  or 
should  not  t)o  determined  to.be  critical 
habitat  as  provided  by  sei:tion  4  of  the 
Act; 

(3)  additional  information  conr^tming 
the  range,  distribution,  and  population 
size  of  Lessingia  gemianonim  and 
Arctostaphylos  imhhcato, 

(4)  current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  Lessingia  germanoruin  and 
Arctostaphylos  imbricata.  or  their 
possible  impacts  on  a  proposal  to 
designate  critical  habitat  for  L. 
gtrmanorum: 

(5)  specific  information  on  the 
amount  and  distribution  of  suitable 
occupied  or  unoccupied  habitat  in  the 
area  of  Lessingia  germanonim. 
including  updated  information  and 
maps  on  land  ownership  and  land 
designation: 

(6)  specific  information  on  the 
biological  value  of  areas  that  could  be 
proposed  as  critical  habitat,  ro  other 
listed,  proposed,  or  candidate  spe<:ies. 
and  the  relation  of  a  proposal  to 
designate  critical  h.ibital  to  maintaining 
biodiversity  and  e<  osystem  integrity; 

(7)  any  foreseeable  economic  and 
other  impacts  resulting  from  a  proposed 
designcttion  of  critical  habitat  for 
Lessingia  germanoruin. 

(8)  specific  examples  of  acts  of  taking 
or  vandalism  that  have  destroyed  or 
damaged  individuals  or  populations  of 
Lessingia  germannnim  or 
Arctostaphylos  imbricata.  and 


(9)  the  methodology  the  Service  might 
use.  under  section  4(b)(2)  of  the  Act,  in 
determining  if  the  benefits  of  excluding 
an  area  from  critical  habitat  outweigh 
the  benefits  of  specifying  the  area  as 
critical  habitat; 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
final  regulation  that  differs  from  this 
proposal. 

Tne  Act  provides  for  a  public  hearing 
on  thi.s  ;  '.  if  requested.  Requests 

mustb«-  li  within  45  days  of  the 

date  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Superv  isor  of 
the  Sacmmento  Field  Office  (see 
ADDRESSES  set  tion) 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Asses.sment.  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  ne<!d  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25.  1983  (48  FR  49244) 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Ser\ice  hereby 
proposes  to  amend  part  17.  subchaptei 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  asset  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U  S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625.  100  Stat.  3500.  unless  otherwise  noted 


2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  families  indicated,  to 


the  List  of  Endangered  and  Threatened       §  17.12    Endangered  and  threatened  plants. 
Plants:  •         *         «         *         . 

(h)  *   *   * 


Species 


Sctentific  name 


Common  name 


Historic  range 


Status        When  listed 


Critical 
haCxtat 


Special 
rules 


Asteraceae — Aster 
family: 


Lessingia  germanorum    San  Francisco  lessingia 
{= Lessingia 
germanorum        var. 
germanorum). 


U.S.A.  (CA) 


Ericaceae — Heatti  family: 


Arctostaphylos 
imbricata 
{= Arctostaphylos 
imt)ncata  ssp. 

imbricata). 


San  Bruno  Mountain 
manzanita 


U.S.A.  (CA)   T 


Dated:  Septt^mber  23.  1994. 
MoUie  M.  Beattie, 

Director.  LJ.S.  Fish  and  Wildlife  Sen,' ice. 
iFRttoc  94-24492  Filed  9-30-94;  8:45  ami 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Find:ng  on  Petition  and 
Initiation  of  Status  Review  for  Koala 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  petition  finding  and 
status  review. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  90-day  finding 
that  a  petition  to  add  the  Australian 
koala  to  the  List  of  Endangered  and 
Threatened  Wildlife  has  presented 
.substantial  information  indicating  that 
the  action  may  be  warranted.  A  status 
review  of  this  species  is  initiated. 
DATES:  The  finding  announced  herein 
was  made  on  .September  26.  1994. 
Comments  and  information  may  be 
submitted  until  February  1,  1995. 
ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief.  Office  of  Scientific  Authority: 
Mail  Stop:  room  725,  Arlington  Square; 
U.S.  Fish  and  Wildlife  Service; 
Washington,  D.C.  20240  (Fax  number 
703-358-2276).  Express  and  mes.senger- 
delivered  mail  should  be  addressed  to 
the  Office  of  Scientific  Authority;  room 
750.  4401  North  Fairfax  Drive; 


Arlington,  Virginia  22203.  The  petition 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  from  8  a.m.  to  4  p  m.. 
Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Chief.  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708). 
SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)  of  the  Endangered  Species  Act  of 
1973.  as  amended,  requires  that  within 
90  days  of  receipt  of  a  petition  to  list, 
delist,  or  reclassify  a  species,  or  to 
revise  a  critical  habitat  designation,  a 
finding  be  made  on  whether  the  petition 
has  presented  substantial  infonnation 
indicating  that  the  requested  action  may 
be  warranted,  and  that  such  finding  be 
published  promptly  in  the  Federal 
Register 

If  the  finding  is  positive.  Section 
4(b)(3)  also  requires  commencement  of 
a  review  of  the  status  of  the  involved 
species.  The  U.S.  Fish  and  Wildlife 
Service  (Service)  now  announces  a  90- 
day  finding  on  a  recently  received 
petition. 

The  petition  was  submitted  bv 
Australians  for  Animals  (in  Australia) 
and  the  Fund  for  Animals  (in  the  United 
States);  about  40  additional 
organizations  in  the  United  States  and 
Australia  were  named  as  supporting  the 
petition.  It  was  dated  May  3,  1994,  and 
was  received  by  the  Service  on  May  5. 
1994.  It  requests  that  the  koala 
(Phascolarctos  cinereus),  a  bearlike 


NA 


NA 


NA 


NA 


Australian  marsupial,  be  classified  as 
endangered  in  New  South  Wales  and 
Victoria,  and  as  threatened  in 
Queensland. 

The  koala  once  occurred  over  much  of 
the  three  indicated  states,  as  well  as  in 
part  of  South  Australia,  and  numbered 
in  the  millions.  The  petition  presents  an 
extensive  compilation  of  data,  including 
recent  direct  testimony  from  authorities 
on  the  species,  suggesiing  that  the  koala 
has  declined  greatly  in  distribution  and 
numbers,  and  that  its  status  is  likely  to 
continue  to  deteriorate.  Reportedly' 
there  are  practically  none  left  in  South 
Australia  and  only  a  few  thousand  in 
New  South  Wales  and  Victoria;  the 
Queensland  population  may  be  less 
than  10  percent  of  what  it  was  in  the 
1920s. 

The  species  was  drastically  reduced 
by  excessive  killing  for  its  fur  up 
through  the  1920s.  It  subsequently  was 
provided  legal  protection  from  such 
killing,  but,  according  to  the  petition, 
remnant  populations  are  relatively  small 
and  badly  fragmented.  Logging, 
agriculture,  and  other  problems  have 
eliminated  at  least  two-thirds  of  the 
original  forest  and  woodland  habitat, 
further  declines  are  occurring,  and  little 
of  the  remaining  habitat  is  well 
protected.  The  species  is  totally 
dependent  for  food  and  shelter  on 
certain  types  of  trees  within  forests  and 
woodlands.  The  destruction  or 
degradation  of  this  habitat  will  redui:e 
the  viability  of  populations,  even  if  the 
animals  are  otherwise  protected,  and 
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many  kx:al  populations  are  said  to  have 
disappeared  in  recent  years.  Other 
reported  problems  include  fires, 
diseases,  droughts,  harassment  by  dogs, 
interference  with  normal  gene  flow,  and 
killing  along  the  roads  now  per>e<rating 
habitat.  The  largest  population 
remaining  in  Queensland  is  now  said  to 
be  immediately  threatened  by  a  major 
highway  project  that  would  bisect  its 
habitat. 

The  Service  is  aware  that  the  koala  is 
generally  protected  by  federal  and 
pro<:incial  laws  in  Australia,  and  that 
there  have  been  intensive  government 
ffiorts  to  conserve  and  reintroduc:e  some 


populations.  However,  the  information 
presented  by  the  petition  gives  cause  for 
concern  about  the  over-all  prospects  for 
the  species  and  its  natural  ecosystems, 
and  suggests  that  further  review  of  the 
situation  is  advisabte.  The  Service 
therefore  has  found  that  the  petition 
presents  substantial  information 
indicating  that  the  requested  action  may 
be  warranted.  Also,  pursuant  to  Section 
4(b)(3).  the  Service  hereby  commences  a 
review  of  the  status  of  the  involved 
species.  Submission  of  appropriate  data, 
opinions,  and  publications  regarding 
this  petition  is  encouraged.  In 
accordance  with  Section  4(b)(3).  within 


12  months  of  receipt  of  the  petition,  the 
Service  will  make  another  finding  as  to 
whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  listing  measures. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq]. 

Dated  Septcmlx-r  26.  1994. 
Bruce  Blanchard. 

AcUng  Diivctor.  Fish  and  Wildlife  Service. 
IFR  Doc  94-24512  Filed  10-3-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

Small  Grains,  Nursery.  Potatoes,  and 
Sugarcane  Crop  Insurance 
Endorsements 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Notice  of  E.xtension  of  Sales 
Closing  Date  (Acceptance  of 
Applications). 

SUMMARY:  Effective  for  the  1995  crop 
year  only,  the  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  its  determination  to  extend  the 
date  for  acceptance  of  applications  for 
small  grains  (wheat,  oats,  rye,  and 
barley),  sugarcane,  potatoes,  and 
nursery  crop  insurance  for  all  policies 
having  a  September  30  sales  closing 
date. 

EFFECTIVE  DATE:  October  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mari  Dunleavy,  Regulatory  Specialist, 
Federal  Crop  Insurance  Corporation, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  telephone 
(202) 254-8314. 

SUPPLEMENTARY  INFORMATION:  Under  its 
regulations  for  insuring  crops,  FCIC 
requires  that  applications  for  crop 
insurance  protection  must  be  filed  on  or 
before  the  policy  sales  closing  date.  The 
small  grains,  potatoes,  surgarcane,  and 
nursery  crop  insurance  policies  have  a 
sales  closing  date  in  some  areas  of 
September  30.  Due  to  the  uncertain 
nature  of  improvements  being  made  to 
agricultural  risk  management  policies, 
producers  have  requested  that  FCIC 
extend  the  sales  closing  dates  to  allow 
producers  opportunity  to  assess  their 
risk  management  needs  and  make  an 
informed  decision  as  to  the  purchase  of 
crop  insurance.  Therefore,  to  assist 
those  producers  who  have  requested  an 
extension  of  sales  closing  date,  the 
Manager  of  FCIC  has  determined  that 


the  September  30  sales  closing  date 
shall  be  extended  to  October  31. 

Under  the  provisions  of  the  Genoral 
Crop  Insurance  Regulations  (§401.8  and 
§  457.8),  the  sales  closing  date  for 
accepting  applications  may  be  extended 
by  notice  in  the  Federal  Register  upon 
determination  that  no  adverse  selection 
will  result  from  such  extension.  FCIC 
has  determined  that  no  adverse 
selection  will  result  from  this  extension. 

FCIC  will  discontinue  the  acceptance 
of  applications  if  it  determines  that  the 
insurance  risk  because  excessive  and 
adverse  conditions  develop. 

Notice 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act.  as  amended  (7  U.S.C. 
1501  et  seq],  the  Federal  Crop 
Insurance  Corporation  herewith  gives 
notice  that,  effective  for  the  1995  crop 
year  only,  applications  for  wheat, 
barley,  oats,  rye,  nursery,  potatoes,  and 
surgarcane  crop  insurance  with  sales 
closing  prior  to  October  31,  1994,  will 
be  accepted  up  to  the  close  of  business 
on  October  31,  1994,  for  producers 
requesting  multiple  peril  crop  insurance 
coverage.  This  sales  closing  may  be 
terminated  by  the  Corporation  prior  to 
October  31,  1994  if  the  insurance  risk 
becomes  excessive  and  adverse 
conditions  develop. 

Authority:  7  U.S.C.  1506, 1516. 
Done  in  Washington,  DC.  on  September 
29,  1994. 

Kathleen  Connelly, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  94-24469  Filed  10-3-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-82 1-807] 

Postponement  ot  Preliminary 
Antidumping  Duty  Determination: 
Ferrovanadium  and  Nitrided  Vanadium 
From  the  Russian  Federation 

AGENCY:  Import  Administration. 

International  Trade  Administration. 

Commerce. 

EFFECTIVE  DATE:  October  4.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldberger  (202-482^136)  or 

Karla  VVhalen  (202-482-6309).  Office  of 


Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NVV,  Washington,  DC  20230. 

Postponement  of  Preliminary 
Determination 

The  Department  of  Commerce  ("the 
Departnient")  is  postponing  its 
preliminary  determination  in  the 
antidumping  duty  investigation  of 
ferrovanadium  and  nitrided  vanadium 
from  the  Russian  Federation  ("Russia"). 
The  deadline  for  issuing  this 
preliminary  determination  is  now  no 
later  than  December  27, 1994. 

On  June  20,  1994,  the  Department 
initiated  an  antidumping  duty 
investigation  of  ferrovanadium  and 
nitrided  vanadium  from  Russia  (59  FR 
3952,  June  27,  1994).  The  preliminary 
determination  was  scheduled  for 
November  7.  1994. 

On  July  15.  1994,  the  U.S. 
International  Trade  Commission 
determined  that  there  was  a  likelihood 
that  a  U.S.  domestic  industry  was 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
ferrovanadium  and  nitrided  vanadium 
from  Russia. 

This  investigation  involves  unusuallv 
complex  foreign  trading  channels  and. 
therefore,  we  have  determined  that  this 
investigation  is  extraordinarily 
complicated  within  the  meaning  of 
section  733(c)(l)(B)(i)  of  the  Tariff  Art 
of  1930,  as  amended  ("the  Act"),  and  19 
CFR  353.15(b)(2).  Furthermore,  we  have 
determined  that  the  parties  concerned 
are  cooperating,  as  required  by  section 
733(c)(1)(B)  of  the  Act  and  19  CFR 
353.15(b)(1),  and  that  additional  time  is 
necessary  to  make  this  preliminary 
determination  in  accordance  with 
section  733(c)(l)(B)(ii)  of  the  Act  and  U) 
CFR  353.15(b)(3). 

For  these  reasons,  the  deadline,  for 
issuing  this  determination  is  now  no 
later  than  December  27, 1994. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated;  September  26,  1994. 
Susan  G.  Esserroan, 

Assistant  Secretary- for  Impon 
Administration. 
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[A -657-808] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cartx)n 
Steel  Bun-Weld  Pipe  Fittings  From 
Malaysia 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4.  1994 
FOfl  FURTHER  IMFORKIATION  CONTACT: 
1  homas  McGinty  or  Peter  VViLkjiis.s. 
Office  of  Countervailing  Investigations. 
Import  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-5055 
and  (202)  482-0588.  respectively 
PREUMINARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
certain  carbon  steel  butt-weld  pipe 
fittings  ("pipe  fittings")  from  Malaysia 
are  being,  or  are  likely  to  be.  srjld  in  the 
I'nited  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  March  21.  1994.  (59  FR 
14148.  March  25.  1994).  the  following 
events  have  occurred. 

On  April  14.  1994.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  (see.  ITC  Investigation 
No.  731-TA-691). 

In  accordance  with  19  CFR  353  42(h) 
(1994),  on  April  29.  1994.  the 
[Apartment  of  Commerce  (the 
Department)  issued  its  antidumping 
duty  questionnaire  to  Malaysia  Mining 
Corporation  Pipe  &  Fitting  Sdn  IJhd 
(MMCPNF).  the  Malaysian  company 
identified  by  txjlh  petitioner  and  the 
U.S.  Embassy  in  Malaysia  (by  cable  to 
the  Department)  as  the  primary  exporter 
of  the  subject  merchandise  to  the  U.S. 
during  the  POI. 

On  May  27, 1994,  the  Department 
received  a  letter  from  the  Government  of 
Malaysia  stating  that  MMCPNF  was 
placed  in  receivership  in  October  1993. 
(cased  production  at  that  time,  and  is 
currently  in  the  process  of  selling  its 
assets.  Therefore,  MMCPNF  would  not 
be  responding  to  the  Department's 
antidumping  duty  questionnaire 

On  June  3,  1994.  the  Department 
received  a  letter  from  petitioner  in 
which  the  petitioner  named  another 
Malaysian  prcxiucer  of  pipe  fittings. 
Taiyo  Steel  Corporation  (Taiyo)  In 
order  to  ensure  that  all  potential 
respondents  were  identified,  we  then 


cabled  the  U.S.  Embassy  in  Malaysia  a 
second  time  requesting  information  on 
Taiyo  and  any  other  Malaysian 
producers  of  pipe  fittings.  The  U.S. 
Embassy  responded  that  no  company  by 
that  name  could  be  found  and  identified 
no  other  Malaysian  producers  of  pipe 
fittings. 

On  |une  30.  1994.  petitioner  requested 
a  50-day  postponement  of  the 
preliminary  determination.  The  request 
was  granted  by  the  Department  on  July 
19.  1994  (59  FR  37961.  July  26.  1994) 

On  August  4.  1994.  the  Department 
received  an  amendment  to  the  petition 
alleging  that  critical  circumstances  exist 
with  respect  to  imports  of  pipe  fittings 
from  Malaysia.  In  accordance  with 
section  735(a)(3)  of  the  Act.  on  August 
12.  1994.  the  Department  issued  a  letter 
to  MMCPNF  requesting  monthly  volume 
and  value  shipment  data  for  the  period 
January  1.  1992,  through  September  27. 
1994.  The  Department  has  received  no 
reply  to  this  request. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  ("pipe  fittings") 
having  an  inside  diameter  of  less  than 
foiuteen  inches  (355  millimeters). 
imported  in  either  finished  or 
unfinished  condition.  Pipe  fittings  are 
formed  or  forged  steel  products  used  to 
join  pipe  sections  in  piping  systems 
where  conditions  require  p)ermanent 
welded  connections,  as  distinguished 
from  fittings  based  on  other  methods  of 
fastening  {e.g..  threaded,  grooved,  or 
bolted  fittings).  Butt-weld  fittings  come 
in  a  variety  of  shapes  which  include 
"elbows."  "tees."  "caps."  and 
"reducers."  The  edges  of  finished  pipe 
fittings  are  beveled,  so  that  when  a 
fitting  is  placed  against  the  end  of  a  pipe 
(the  ends  of  which  have  also  been 
beveled),  a  shallow  channel  is  created  to 
accommodate  the  "bead"  of  the  weld 
which  joins  the  fitting  to  the  pipe.  These 
pipe  fittings  are  currently  classifiable 
under  subheading  7307.93.3000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
puqjoses,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is 
September  1.  1993.  through  February 
28.  1994. 

Best  Information  Available 

M.VICPNF  did  not  respond  to  our 
questionnaire.  Therefore,  we  have  based 
our  preliminary  determination  on  best 
information  available  (BIA)  pursuant  to 


section  776(c)  of  the  Act.  which 
provides  that  the  Department  shall  use 
BIA  when  a  company  identified  by  the 
Department  as  a  respondent  refuses  to 
provide  requested  information. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  r>ormally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
According  to  this  methodology,  as 
outline  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Antifriction  Bearings.  Other  Than 
Tapered  Roller  Bearings,  from  Germany. 
54  FR  18992.  19033  (May  3.  1989). 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  1) 
the  higliest  margin  alleged  in  the 
petition,  or  2)  the  highest  calculated  rate 
of  any  respondent  in  the  investigation. 
(See  Allied  Signal  Aerospace  Co.  v. 
United  States.  996  F.  2d  1185,1191-92 
(Fed.  Cir.  1993).)  Because  there  were  no 
cooperative  respondents  in  this 
investigation,  we  are  assigning  to  all 
exporters,  as  BIA,  the  highest  margin 
calculated  in  the  petition,  adjusted  for 
methodological  errors  as  explained  in 
the  Department's  initiation  notice.  The 
adjusted  rate  is  194  7  percent. 

Critical  Circumstances 

Petitioner  has  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
Malaysia.  Section  735(a)(3)  of  the  Act 
provides  that  the  Department  will 
determine  that  critical  circumstances 
exist  if: 

(A)(i)  There  is  a  history  of  dumping  in 
the  U.S.  or  elsewhere  of  the  class  or 
kind  of  merchandise  which  is  the 
subject  of  this  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subji^ct  of  this  investigation 
over  a  relatively  short  period. 

Since  MMCPNF  did  not  respond  to 
our  letter  of  August  12.  1994.  we 
preliminarily  determine,  as  BIA. 
pursuant  to  section  776(c)  of  the  Act. 
that  critical  circumstances  exist  with 
respect  to  imports  of  pipe  fittings  from 
Malaysia 


Suspension  of  Liquidation 


In  accordance  with  section  733(d)(1) 
of  the  Act  and  19  CFR  353.16(c),  we  are 
directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
pipe  fittings  from  Malaysia  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  90 
days  prior  to  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  |>osting  of  a  bond  equal  to  the 
estimated  preliminary  dumping  margin, 
as  shown  below.  The  suispension  of 
liquidation  will  remain  in  effect  until 
further  notice. 


Manutacturer/producer/exporter 

Marpin 
percent- 
age 

All  companies  

194.70 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38(b), 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  in  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Conir\erce.  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Tentatively,  this  hearing  will  be  held  on 
November  28,  1994.  at  1.00  p.m.  at  the 
U.S.  Department  of  Commerce,  room 
1414,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  In  accordance  with  19  CFR 
353.38.  case  briefs  or  other  written 
comments  Ln  at  least  five  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
November  16.  1994,  and  rebuttal  briefs, 
no  later  than  November  23,  1994.  In 
accordance  with  19  CFR  353.38fb).  oral 


presentations  will  be  hmited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  within  75  days  of  the 
signing  of  this  preliminary 
determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  September  26, 1994. 
Susan  G.  Easmnan, 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  94-24542  Filed  10-3-94;  8:45  am] 
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tA-307-«12] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From 
Venezuela 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sue  Stnmabel,  Office  of  Countervailing 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC.  20230;  telephone  (202) 
482-1442. 
PRELIMINARY  DETERMINATKM*:  We 

preliminarily  determine  that  imports  of 
certain  carbon  steel  butt-weld  pipe 
fittings  ("pipe  fittings")  from  Venezuela 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  showm  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  March  21, 1994,  (59  FR 
141148,  March  25, 1994),  the  following 
events  have  occurred. 

On  April  14. 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  May  2, 1994,  counsel  for  COVECO 
C.A.  (Coveco)  and  Pelroltubos  S.A. 
(Petrohubos),  the  only  two  producers  of 
the  subject  merchandise  in  Venezuela, 
notified  the  Department  of  Commerce 
("the  Department")  that  due  to  the 
insigniQcant  quantity  and  value  of 
exports  to  the  United  States,  these 
companies  would  not  be  responding  to 
the  Department's  questionnaire  in  this 
investigation. 


The  petitioner  requested  a  50-day 
postponement  of  the  preliminary 
determination  on  June  30,  1994.  TTie 
request  was  granted  by  the  Department 
of  Commerce  on  July  19, 1994  (59  FR 
37961,  July  26,  1994). 

Scope  oflnvestigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  ("pipe  fittings") 
having  an  inside  diameter  of  less  than 
fourteen  inches  (355  millimeters), 
imported  in  either  finished  or 
unfinished  condition.  Pipe  fittings  an* 
formed  or  forged  steel  products  used  to 
join  pipe  sections  in  piping  systems 
where  conditions  require  permanent 
welded  coimections,  as  distinguished 
from  fittings  based  on  other  methods  of 
fastening  [e.g.,  threaded,  grooved,  or 
bolted  fittings).  Butt- weld  fittings  come 
in  a  variety  of  shapes  which  include 
"elbows,"  "tees,"  "caps,"  and 
"reducers."  The  edges  of  finished  pipe 
fittings  are  beveled,  so  that  when  a 
fitting  is  placed  against  the  end  of  a  pipe 
(the  ends  of  which  have  also  been 
beveled),  a  shallow  channel  is  created  to 
accommodate  the  "bead"  of  the  weld 
which  joins  the  fitUng  to  the  pipe.  These 
pipe  fittings  are  currently  classifiable 
under  subheading  7307.93.3000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ('HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  descriptions  of 
the  scope  of  this  proceeding  is 
dispositive. 

Period  oflnvestigation 

The  period  of  investigation  is 
September  1, 1993,  through  February 
28. 1994. 

Best  Information  Available 

Because  neither  Coveco  nor 
Petrohubos  responded  to  our 
questionnaire,  we  are  basing  our 
determination  on  best  information 
available  (BIA)  pursuant  to  section 
776(c)  of  the  Act  which  provides  that 
the  Department  shall  use  BIA  when  a 
company  identified  by  the  Department 
as  a  respondent  refuses  to  provid^^ 
requested  information. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodologv,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
According  to  this  methodology,  as 
outUned  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
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Aniijru  uon  nfuiinfis.  Other  Than 
Tapered  Roller  Bearings  from  Germany, 
54  FR  18992.  19033  (May  3.  1989). 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Departments  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  1) 
the  highest  margin  alleged  in  the 
petition,  or  2)  ttie  highest  calculated  rate 
of  any  respondent  in  the  investigation. 
[See  Allied  Signal  Aerospace  Co.  v. 
United  States.  996  F.  2d  1185.  1191-92 
(Fed.  Cir.  1993).)  Because  there  were  no 
cooperative  respondents  in  this 
investigation,  we  are  assigning  to  all 
exporters,  as  BIA.  a  margin  of  595.66 
percent,  the  highest  margin  calculated 
in  the  petition,  adjusted  for 
methodological  errors  as  explained  in 
the  Department's  initiation  notice. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  pipe  fittings  from  Venezuela 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margin,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice 


Manutacturer/producef/exportef 

Margin 
percent- 
age 

AM  connpanies 

595  66 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
before  the  later  of  l^JO  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination 

Public  Comment 

In  accordance  with  19  CFR  353  38(b). 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 


Tentatively,  the  hearing  will  be  held  on 
November  28.  1994,  at  1  p.m.  at  the  U.S. 
Department  of  Commerce.  Room  1414, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  DC  20230.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  In  accordance  with  19  CFR 
353.38,  case  briefs  or  other  written 
comments  in  at  least  five  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
November  16.  1994.  and  rebuttal  briefs, 
no  later  than  November  23,  1994.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  within  75  days  of  the 
signing  of  this  preliminary 
determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated;  September  26.  1994. 
Susan  G.  Easerman. 
Assistant  Secretary  for  Import 
Administration. 

jFR  Doc  94-24538  Filed  10-3-94;  8:45  am) 
MLUMO  COOC  3SI0-0C-M 


[A-533-8111 

Preliminary  Determination  ot  Saies  at 
Less  Than  Fair  Value:  Certain  Cartx)n 
Steel  Butt-Weld  Pipe  Fittings  From 
India 

agency:  Import  Administration, 
Intematior.cil  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Strumbel,  Office  of  Countervailing 
Investigations,  Import  Administration, 
International  Trade  Administration, 
US  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230,  telephone  (202) 
482-1442. 

PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  certain 
carbon  steel  butt-weld  pipe  fittings  from 
India  are  being  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  "Act").  The  estimated 
margins  of  sales  at  less  than  fair  value 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 


Case  History 

Since  the  initiation  of  this 
investigation  on  March  21.  1994.  (59  FR 
14148)  the  following  events  have 
occurred. 

On  April  14.  1994.  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  (see  ITC  Investigation  No. 
731-TA-689). 

In  accordance  with  19  CFR 
353.42(b)(1994).  antidumping  duty 
questionnaires  were  presented  to  two 
Indian  producers  which  account  for 
over  60  percent  of  all  Indian  exports  of 
certain  carbon  steel  butt-weld  pipe 
fittings  to  the  United  States  during  the 
POI.  These  companies  are  Karmen 
Steels  of  India  (Kamien)  and 
Sivanandha  Pipe  Fittings  Limited 
(Sivanandha). 

The  petitioner  requested  a  50-day 
postponement  of  the  preliminary 
determination  on  June  30,  1994.  The 
request  was  granted  by  the  Department 
of  Commerce  on  July  19.  1994  (59  FR 
37961.  luly  26.  1994). 

Scope  of  the  Investigation 

The  products  covered  by  these 
investigations  are  certain  carbon  steel 
butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  fourteen  inches 
(355  millimeters),  imported  in  either 
finished  or  unfinished  condition.  Pipe 
fittings  are  formed  or  forged  steel 
products  used  to  join  pipe  sections  in 
piping  systems  where  conditions 
require  permanent  welded  connections, 
as  distinguished  form  fittings  based  on 
other  methods  of  fastening  (e.g., 
threaded,  grooved,  or  bolted  fittings). 
Butt-weld  fittings  come  in  a  variety  of 
shapes  which  include  "elbows,"  "tees," 
"caps,"  and  "reducers."  The  edges  of 
finished  pipe  fittings  are  beveled,  so 
that  when  a  fitting  is  placed  aijamst  the 
end  of  a  pipe  (the  ends  of  which  have 
also  been  beveled),  a  shallow  channel  is 
created  to  accommodate  the  "bead"  of 
the  weld  which  joins  the  fitting  to  the 
pipe.  These  pipe  fittings  are  currently 
classifiable  under  subheading 
7307.93.3000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
September  1,  1993,  through  February 
28,  1994  for  Sivanandha  and  August  1, 
1993.  through  February  28.  1994  for 
Karmen.  Although  we  originally 
established  the  same  POI  for  both 


companies.  Kannen  w^as  not  able  to 
provide  foreign  market  values  (FMV)  Tot 
sales  during  that  period  because  it  had 
no  home  market  or  third  countrv  sales 
and  its  U.S.  sale(s)  involved 
merchandise  which  had  not  yet  been 
produced.  Therefore,  in  accordance 
with  section  353.42ib)(l)  of  our 
regulations,  we  extended  Karmen 's  POI 
by  one  month  in  order  to  capture  sales 
of  merchandise  that  had  been  produced. 

Product  Comparisons 

For  Sivanandha.  we  first  compared 
merchandise  identical  in  all  respects.  If 
no  identical  merchandise  was  sold,  we 
compared  the  most  similar 
merchandise,  as  determined  by  the 
model-matching  criteria  contained  in 
Appt^ndix  V  of  the  questionnaire 
("Appendix  V")  (on  file  in  room  B-099 
of  the  main  building  of  the  Department 
of  Commerce  ("Public  File")).  For  the 
U.S.  sales  compared  to  sales  of  similar 
merchandise,  we  made  an  adjustment, 
pursuant  to  19  CFR  353.57,  for  physical 
differences  in  merchandise. 

Karmen,  did  not  make  home  market 
or  third  country  sales  of  the  subject 
merchandise.  Therefore,  we  based  FMV 
on  constructed  value  (CV),  in 
accordance  with  section  773(a)(2)  of  the 
Act. 

Additionally.  Karmen  reported  that  it 
has  an  arrangement  with  a  Singaporean 
company,  under  which  the  Singaporean 
company  supplies  Karmen  with  rusty 
pipe  fittings.  Karmen  reconditions  and 
refurbishes  these  pipe  fittings  and 
exports  them  to  the  Singaporean 
company's  U.S.  customer.  Karmen 
claims  that  since  the  Singaporean 
company  only  pays  Karmen  for  the 
refurbishing,  and  Karmen  does  not  take 
title  to  this  merchandise,  these  sales 
should  not  be  treated  as  Karmen  sales. 
For  purposes  of  the  preliminary 
determination,  we  are  not  treating  these 
refurbished  pipe  fittings  as  sales  subject 
to  this  investigation.  We  will  further 
examine  this  issue  for  purposes  of  the 
final  determination. 

Fair  Value  Comparisons 

To  determine  whether  Sivanandha's 
or  Karmen 's  sales  for  export  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  ("USP")  to  the  FMV.  as 
specified  in  the  "United  States  Price" 
and  '"Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

Bei  ause  Sivanandha's  and  Karmen 's 
U.S.  sales  of  subject  merchandise  were 
made  to  unrelated  purchasers  prior  to 
importation  into  the  United  States,  and 
thi!  exporter's  sales  price  methodology 


was  not  indicated  by  other 
circumstances,  in  accordance  with 
section  772(b)  of  the  Act.  we  based  USP 
on  the  purchase  price  (  "PP")  sales 
methodology. 

We  calculated  Sivanandha's  PP  sales 
based  on  packed,  CIF  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions  to  the  USP,  where 
appropriate,  for  foreign  inland  freight, 
containerization,  ocean  fi^ight,  and 
marine  insurance. 

In  accordance  with  Section 
772(d)(l)(B}  of  the  Act,  we  added  to 
Sivanandha's  USP  the  amount  of  import 
duties  imposed  on  inputs  which  were 
subsequently  rebated  upon  exportation 
of  the  finished  merchandise  to  the 
United  Slates. 

We  made  an  adjustment  to  U.S.  price 
for  excise  and  sales  taxes  paid  on  the 
comparison  sales  in  India,  in 
accordance  with  our  practice,  pursuant 
to  the  Court  of  International  Trade  (CTT) 
decision  in  Federal-Mogul,  et  al.  v. 
United  States.  834  F.  Supp.  1993.  See 
Preliminary  Antidumping  Duty 
Determination  and  Postponement  of 
Final  Determination;  Color  Negative 
Photographic  Paper  and  Chemical 
Components  Thereof  from  japan,  59  FR 
16177, 16179,  April  6, 1994,  for  an 
explanation  of  this  tax  methodology. 

We  calculated  Karmen  s  PP  sales 
based  on  packed.  CIF  prices  to  unrelated 
aistomers  in  the  United  States.  We 
made  deductions  to  the  USP,  where 
appropriate,  for  foreign  inland  freight, 
containerization,  ocean  freight  and 
marine  insurance.  In  calculating  U.S. 
credit  expense,  we  used  the  borrowing 
rate  in  the  United  States  on  short-term 
dollar-denominated  loans.  For  a  further 
discussion  of  the  Department's 
treatment  of  credit  in  this  investigation, 
please  see  Memorandum  from  Barbara 
R.  Stafford  to  Susan  G.  Essennan 
(September  26, 1994)  on  file  in  room  B- 
099  of  the  U.S.  Department  of 
Commerce. 

Foreign  Market  Value 

For  Sivanandha,  in  order  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  FMV,  we 
compared  the  volume  of  home  market 
sales  of  subject  merchandise  to  the 
volume  of  third  country  sales  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  As  a 
result,  we  determined  that  Sivanandha's 
home  market  was  viable. 

We  adjusted  for  a  excise  and  sales  tax 
collected  in  the  Indian  home  market. 
{See  the  United  States  Price  seclion  of 
this  notice,  above.) 

For  Karmen.  because  it  sells  the 
subject  merchandise  only  in  the  U.S. 


market,  we  used  CV,  pursuant  to  section 
773(e}  of  the  Act.  We  calculated  CV 
based  on  the  sum  of  the  cost  of 
materials,  fabrication,  general  expenses. 
U.S.  imputed  credit  costs,  U.S.  packing 
costs  and  profit.  In  accordance  with 
section  773(e)(lKB)  (i)  and  (ii)  of  the 
Act,  we:  (1)  Included  the  greater  of 
either  Karmen's  reported  general 
expenses  or  the  statutory  minimum  of 
ten  fjercent  of  the  cost  of  manufacture 
(COM),  as  appropriate  and;  (2)  used  the 
statutory  minimum  of  eight  percent  of 
the  sum  of  COM  and  general  expenses 
for  profit.  In  reporting  its  CVs,  Karmen 
allocated  labor  costs  and  variable 
manufacturing  overhead  in  surJi  a  way 
as  to  assign  equal  amounts  for  new  pipe 
fittings  and  refujbished  pipe  fittings.  We 
beheve  that  the  allocation  method 
Karmen  used  to  report  CVs  results  in 
understating  the  costs  of  producing  new 
fittings,  because  based  on  our 
experience  in  past  cases,  we  would 
expect  that  costs  incurred  in  the  early 
production  stages  would  not  be  incurred 
in  refurbishing  fittings.  Therefore,  we 
have  recalculated  these  costs  by 
assigning  all  labor  and  variable 
manufacturing  overhead  costs  to  the 
production  of  new  pipe  fittings.  We  will 
seek  additional  information  on  the 
actual  costs  for  purposes  of  the  final 
determination. 

Pursuant  to  section  773(a)(4)(B)  of  the 
Act  and  19  CFR  353.56(a)(2),  we  made 
circumstance-of-sale  (COS)  adjustments 
for  differences  in  movement  charges 
between  shipments  to  the  United  State:* 
and  shipments  to  India.  For 
Sivanandha,  we  also  made  COS 
adjustments  for  differences  in  quality 
inspection  charges,  credit  and 
advertising  expenses.  In  accordance 
with  19  CFR  353.56(b)(1).  we  added 
U.S.  indirect  selling  expenses  as  an 
offset  to  the  home  market  commission, 
but  capped  this  addition  by  the  amount 
of  the  home  market  commission. 
Finally,  we  deducted  home  market 
packing  expenses  and  added  U.S. 
packing  expenses  to  Sivanandha's  FMV. 
in  accordance  with  section  773(a)(1)  of 
the  Act. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  information  used  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
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Service  to  suspend  liquidation  of  all 
entries  of  certain  carbon  steel  butt-weld 
pipe  ratings  ftom  India,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  nstimated  dumping 
margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manufacturers/producers/export- 

©fS 

Margin 
percent 

Sivanandha 

Karmen    

10.16 
37.04 

All  others „ 

15  85 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(no)  product  •    •    •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  for  dumping  or 
export  subsidization  "  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
miu^in  attributable  to  export  subsidies, 
there  is  no  basis  to  require  a  cash 
deposit  or  bond  for  that  amount. 

Accordingly  in  this  investigation. 
Sivanandha's  FMV  is  based  on  home 
market  sales  and  hence,  the 
antidumping  margin  must  be  adjusted 
In  the  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  India.  (59  PR  28337. 
published  June  1,  1994),  Sivanandha's 
export  subsidy  was  3.53  percent  ad 
valorem,  which  will  be  subtracted  from 
the  margins  for  cash  deposit  or  bonding 
purposes.  The  rate  listed  above  reflects 
this  adjustment.  Since  Karmen  only  has 
US  sales,  its  FMV  is  based  on  CV 
which  reflects  export  subsidies.  Because 
the  export  subsidies  were  reflected  in 
both  USP  and  FMV,  the  subsidies  did 
not  affect  the  margin  calculations  using 
CV 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  above.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 


are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
within  75  days  after  our  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary'  no  later  than 
November  16.  1994.  and  rebuttal  briefs 
no  later  than  November  23.  1994.  A 
hearing,  if  requested,  will  be  held  on 
November  28.  1994.  at  1  p.m.  at  the  U.S. 
Department  of  Commerce  in  Room  1414. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  75  days  after  the  date  of 
this  preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  September  26.  1994 
Susan  G.  Escerman, 

Assistant  Secretary  for  Import 

Administration 
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Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cartx>n 
Steel  Butt-Weld  Pipe  Fittings  From 
France 

AGENCY:  Import  Administration. 
Intemation;.!  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cary  Beltger  or  Penelope  Naas,  Office  of 
Countervailing  Investigations,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14lh  Street  and  Constitution 
Avenue,  N\V.  Washington.  DC  20230; 
telephone  (202)  482-2239  or  482-3534. 
respectively 

PRELIMINARY  DETERMINATION:  We  have 
preliminarily  determined  that  certain 
carbon  steel  butt-weld  pipe  fittings  from 
France  are  being  sold  in  the  United 


States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930  ("the  Act"),  as  amended.  The 
estimated  margins  of  sales  at  less  than 
fair  value  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  March  21.  1994  (59  FR 
14148.  March  25.  1994).  the  following 
events  have  occurred: 

On  April  11. 1994.  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  [see,  ITC  Investigation 
No.  731-TA-688.  59  FR  18825  (April 
20.  1994)). 

In  accordance  with  19  CFR  353.42(b). 
the  Department  of  Commerce  ("the 
Department")  issued  its  antidumping 
duty  questionnaire  to  Interfit.  S.A. 
("interfit")  and  its  related  U.S. 
company,  Vallourec,  Inc.  ("Vallourec"). 
on  April  29.  1994.  Interfit  is  the  only 
company  named  in  the  petition  as  a 
producer  and  exporter  to  the  United 
States  of  the  subject  merchandise. 

On  June  14.  1994.  petitioner  alleged 
that  Interfit  was  selling  the  subject 
merchandise  in  France  at  less  than  its 
cost  of  production  ("COP").  We  found 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  the  home  market  were 
being  made  at  less  than  COP  and  thus 
initiated  a  COP  investigation. 

On  June  30,  1994,  petitioner  requested 
a  50-day  postponement  of  the 
preliminary  determination.  The  request 
was  granted  by  the  Department  on  July 
19.  1994  (59  FR  37961.  July  26.  1994). 

On  August  4. 1994.  petitioner  alleged 
critical  circumstances  with  regard  to 
imports  of  certain  carbon  steel  butt-weld 
pipe  fittings  from  France. 

On  September  6,  1994,  Interfit 
submitted  constructed  value  ("CV") 
data  for  models  reflecting  a  large 
percentage  of  sales  made  in  the  United 
States  during  the  period  of  investigation 
( "POl").  On  September  23.  1994.  Interfit 
provided  CV  information  for  the 
remaining  models  sold  in  the  United 
States. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  fourteen  inches 
(355  millimeters),  imported  in  either 
finished  or  unfinished  condition.  Pipe 
fittings  are  formed  or  forged  steel 
products  used  to  join  pipe  sections  in 
piping  systems  where  conditions 
require  permanent  welded  cormections, 
as  distinguished  from  fittings  based  on 
other  methods  of  fastening  (e.g. 
threaded,  grooved,  or  bolted  fittings). 


Butt-weld  fittings  come  in  a  variety  of 
shapes  which  include  "elbows,"  "tees," 
"caps,"  and  "reducers."  The  edges  of 
finished  pipe  fittings  are  beveled,  so 
that  when  a  fitting  is  placed  against  the 
end  of  a  pipe  (the  ends  of  which  have 
also  been  beveled),  a  shallow  channel  is 
created  to  accommodate  the  "bead"  of 
the  weld  which  joins  the  fitting  to  the 
pipe.  These  pipe  fittings  are  currently 
classifiable  under  subheading 
7307.93.3000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  oflnvestigation 

The  POI  is  September  1,  1993, 
through  February  28,  1994. 

Fair  Value  Comparisons 

To  determine  whether  Interfit  s  sales 
for  export  to  the  Untied  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price 
("USP")  to  the  foreign  market  value 
("FMV"),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

Because  Interfit's  U.S.  sales  of  certain 
carbon  steel  butt-weld  pipe  fittings  were 
made  to  an  unrelated  distributor  in  the 
United  States  prior  to  importation,  and 
the  exporter's  sales  price  methodology 
was  not  indicated  by  other 
circumstances,  we  based  USP  on  the 
purchase  price  ("PP")  sales 
methodology  in  accordance  with  section 
772(b)  of  the  Act. 

We  calculated  Interfit's  PP  sales  based 
on  packed,  c.i.f.,  duty  paid,  landed 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions  to 
the  U.S.  price,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage, 
marine  insurance,  ocean  fi-eight,  U.S. 
brokerage.  U.S.  duties,  and  rebates. 

No  commissions  were  paid  to 
unrelated  distributors  in  the  United 
States  or  home  market,  and  we  do  not 
have  an  appropriate  benchmark  against 
which  to  test  whether  the  commission 
arrangements  between  Interfit  and  its 
related  party  are  at  arm's  length. 
Therefore,  we  did  not  make  an 
adjustment  for  commissions  claimed  by 
Interfit  that  were  paid  to  its  U.S. 
subsidiary  for  various  charges  incurred 
in  selling  the  subject  merchandise.  [See 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Coated  Groundwood 
Paper  from  Belgium,  Finland,  France, 
Germany  and  the  United  Kingdom,  56 
FR  56359,  November  4,  1992.) 


Foreign  Market  Value 

In  order  to  determine  whether  Interfit 
had  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  subject 
merchandise  to  the  volume  of  third 
country  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  On  this  basis,  we  determined 
that  the  home  market  was  viable.  For 
purposes  of  calculating  FMV,  we  used 
reported  CV  for  products  sold  by  Interfit 
in  the  United  States  during  the  POI. 

Cost  of  Production 

Interfit  provided  incomplete  and 
inappropriate  cost  data  for  home  market 
sales.  Specifically,  Interfit  did  not 
provide  COP  information  for  all 
comparison  models  sold  in  France 
during  the  POI.  Furthermore,  Interfit 
provided  transfer  prices  for  the  main 
input  into  its  pipe  fittings.  As  this  input 
was  piu-chased  from  related  parties,  it  is 
the  Department's  practice  to  use  the  cost 
of  producing  the  input,  rather  than  the 
transfer  price.  See  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 
Ferrosilicon  from  Venezuela  (58  FR 
27522;  1993).  Finally,  the  costs  reported 
by  Interfit  did  not  reflect  the  specific 
time  period  requested  by  the 
Department. 

Accordingly,  we  do  not  have  the 
information  necessary'  to  make  a 
determination  whether  Interfit's  home 
market  sales  are  being  sold  below  the 
COP.  In  accordance  with  section  776(c) 
of  the  Act  as  best  information  available 
("BIA")  we  have  determined  that  all 
sales  in  the  home  market  were  made  at 
less  than  the  COP  and,  in  accordance 
with  section  773(b)  of  the  Act,  we  have 
based  foreign  market  value  on  CV. 

Constructed  Value 

We  calculated  CV  based  on  the  sum 
of  the  cost  of  materials,  fabrication, 
general  expenses,  U.S.  packing  costs 
and  profit.  In  accordance  with  section 
773(e)(l)(B)(i)  and  (ii)  of  the  .\ct,  we  (1) 
included  the  greater  of  Interfit's 
reported  general  expenses  or  the 
statutory  minimum  of  ten  percent  of  the 
COM,  as  appropriate,  and  (2)  used  the 
statutory  minimum  of  eight  percent  of 
the  sum  of  COM  and  general  expenses 
for  profit. 

For  comparisons  to  CV.  we  made 
circumstance-of-sale  adjustments  for 
differences  in  credit  expenses  between 
the  two  markets,  pursuant  to  19  CFR 
353.56(a)(2).  In  calculating  U.S.  credit 
expense,  we  used  the  rate  respondent 
reported  at  which  it  could  borrow  in 
U.S.  dollars  during  the  POI.  (For  further 
discussions  regarding  the  Department's 


treatment  of  credit  in  this  investigation, 
please  see  September  26,  1994, 
Memorandum  to  Susan  G.  Esserman 
from  Barbara  R.  Stafford  on  file  in  Room 
B-099  of  the  Department  of  Commerce.) 
We  have  not  made  a  deduction  for  the 
direct  selling  expenses  reported  by 
respondent.  We  have  determined  that 
these  expenses  (product  hability 
premiums  and  inventory  carrying  costs) 
are,  in  fact,  indirect  selling  expenses 

Because  of  the  deficiencies  in  the  cost 
data  described  above,  we  are  requesting 
further  information  from  Interfit.  We 
also  intend  to  verify  that  the  prices  paid 
by  Interfit  to  its  related  suppliers  are,  in 
fact,  at  arms-length. 

The  CV  data  originally  provided  by 
Interfit  did  not  cover  all  of  the  models 
sold  by  the  company  in  the  United 
States  during  the  POI.  On  September  23, 
1994,  Interfit  supplied  the  CV  data  for 
the  remaining  models.  Because  this 
information  was  not  received  in  time  to 
be  used  in  this  preliminary 
determination,  we  have  used  BIA  for 
sales  involving  these  models.  As  BIA. 
we  have  imputed  the  highest  non- 
aberrational  margin  calculated  from  the 
CV  information  that  Interfit  submitted 
on  September  6, 1994.  [See  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Hot-Rolled  Carbon  Steel 
Flat  Products  and  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from  the 
Netherlands,  58  FR  37199;  July  9,  1993). 
In  our  final  determination,  we  intend  to 
use  all  the  CV  data  submitted  by  Interfit 
so  long  as  it  can  be  verified. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Critical  Circumstances 

Petitioner  alleges  that  critical 
circumstances  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
France.  Section  733(e)(1)  of  tJie  Att 
provides  Uiat  the  Department  will 
determine  that  critical  circumstances 
exist  if: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  this  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  this  investigation 
over  a  relatively  short  period. 
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Kt^KardiiiR  A(i)  above,  in  detcmuning 
whethtT  there  has  been  a  history  of 
dumping,  we  normally  consider 
whetiier  there  has  been  an  antidumping 
order  in  the  United  States  or  elsewhere 
on  such  or  similar  merchandise. 
Regarding  (AHii)  alwve,  we  normally 
consider  margins  of  25  percent  or  more 
for  purchase  price  sales  sufficient  to 
impute  knowledge  of  dumping.  [See. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy.  52  FR  24198, 
June  29. 1987.) 

Pursuant  to  section  733(e)(1)(B),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports.  If  imports  during  the  period 
immediately  following  the  filing  of  the 
petition  increase  by  at  least  fifteen 
percent  over  imports  during  a 
comparable  period  immediately 
preceding  the  filing  of  a  petition,  we 
normally  consider  them  massive. 

In  order  to  determine  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time,  we  compared  tbe 
reported  shipments  of  butt-weld  pipe 
fittings  by  Interfit  to  the  United  States 
in  the  seven  months  after  the  petition 
was  filed  to  the  seven  months 
immediately  before  this  period.  Our 
analysis  showed  that  the  volume  of 
imports  of  subject  merchandise  to  the 
United  States  by  Interfit  had  actually 
decreased  over  that  period  of  time.  (See. 
19  CFR  353.16(f)(2).)  Based  on  this 
analysis,  we  determine  that  imports  of 
butt-weld  pipe  fittings  from  Interfit  were 
not  massive  over  a  relatively  short 
period  of  time.  Accordingly,  as  one  of 
the  criteria  enumerated  in  Section 
733(A)(3)  of  the  Act  is  not  met,  we 
preliminarily  determine  that  critical 
circumstances  does  not  exist  for  imports 
of  bun-weld  pipe  fittings  from  France. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  used  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  %vith  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  certain  carbon  steel  butt- 
weld  pipe  fittings  from  France,  as 
defined  in  tbe  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  froan  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 


Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margin,  as  shown  below.  This 
suspension  of  Uquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manulacturer/producer/exporter 


Interfit 

All  others 


Margin 
percent 


12.04 
12.04 


ITC  Notification 

In  accordance  with  section  733(f)  of 
this  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
within  75  days  after  our  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
November  16,  1994.  and  rebuttal  briefs 
no  later  than  November  23,  1994.  A 
hearing,  if  requested,  will  be  held  on 
November  28,  1994,  at  the  Department 
of  Commerce  in  Room  1414.  Parties 
should  confirm  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
prior  to  the  scheduled  time.  In 
accordance  with  19  CFR  353.3(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  75  days  after  of  this 
preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353  15(a)(4). 

Dated:  September  26,  1994. 
SusaaG.  rMwiiimi, 

A  sststant  Secretary  for  Import 

Administration. 
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Preliminary  Determination  ot  Sales  at 
Less  Tfian  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  From 
Israel 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Bettger  or  Jennifer  Yeske,  Office  of 
Countervailing  Investigations,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N\V..  Washington.  D.C.  20230; 
telephone  (202)  482-2239  or  482-0189, 
respectively. 

PRELIMINARY  OETERMINATtON:  We  have 
preliminarily  determined  that  certain 
carbon  steel  butt-weld  pipe  fittings  from 
Israel  are  being  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (the  "Act").  The  estimated 
margins  of  sales  at  less  than  fair  value 
are  shown  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  Niarch  21.  1994  (59  FR 
14148.  March  25,  1994),  the  following 
events  have  occurred: 

On  April  14.  1994.  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  [See  ITC  Investigation 
No.  731-TA-690.  59  FR  18825  (April 
20,  1994)). 

In  accordance  with  19  CFR  353.42(b) 
(1994),  the  Department  issued  its 
antidumping  duty  questionnaire  to  Pipe 
Fittings  Carmiel,  Ltd.  ("Carmiel")  on 
April  29,  1994,  as  it  accounted  for  over 
60  percent  of  the  merchandise  sold  in 
the  United  States  during  the  POL 
Carmiel  was  the  only  exporter  from 
Israel  of  the  subject  merchandise  to  the 
United  States  during  the  I'Ol. 

On  June  30, 1994,  the  petitioner 
requested  a  50-day  postponement  of  the 
preliminary  determination.  The  request 
was  granted  by  the  Department  of 
Commerce  on  July  19.  1994  (59  FR 
37961.  July  26. 1994). 

On  August  4, 1994.  petitioner  alleged 
critical  circumstances  with  regard  to 
imports  of  certain  carbon  steel  butt-weld 
pipe  fittings  frnm  Israel 

Scope  of  tbe  investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  bteel 
butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  fourteen  inches 
(355  millimeters),  imported  in  either 


finished  or  unfinished  condition.  Pipe 
fittings  are  formed  or  forged  steel     . 
products  used  to  join  pipe  sections  in 
piping  systems  where  conditions 
require  permanent  welded  connections, 
as  distinguished  from  fittings  based  on 
other  methods  of  fastening  {e.g., 
threaded,  grooved,  or  bolted  fittings). 
Butt-weld  fittings  come  in  a  variety  of 
shapes  which  include  "elbows,  '  "tees," 
"caps,"  and  "reducers."  The  edges  of 
finished  pipe  fittings  are  beveled,  so 
that  while  a  fitting  is  placed  against  the 
end  of  a  pipe  (the  ends  of  which  have 
also  been  beveled),  a  shallow  channel  is 
created  to  accommodate  the  "bead"  of 
the  weld  which  joins  the  fitting  to  the 
pipe.  These  pipe  fittings  are  currently 
classifiable  under  subheading 
7307.93.3000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
September  1, 1993.  through  February 
28. 1994. 

Product  Coraparisons 

Carmiel  sold  identical  products  in 
both  Israel  and  the  United  States  during 
the  POI.  Therefore,  in  making  our  fair 
value  comparisons,  we  compared  sales 
of  merchandise  identical  in  all  respects. 

Fair  Value  Comparisons 

To  determine  whether  Carmiel's  sales 
for  export  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price 
("USP")  to  the  foreign  market  value 
("FMV"),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value  '  sections  of  this  notice.  In 
accordance  with  19  CFR  353.58,  we 
made  comparisons  at  the  same  level  of 
trade. 

United  States  Price 

Because  Carmiel's  U.S.  sales  of  certain 
carbon  steel  butt-weld  pipe  fittings  were 
made  to  unrelated  purchasers  in  the 
United  .States  prior  to  importation,  and 
the  exporter's  sales  price  methodology 
was  not  indicated  by  other 
circumstances,  we  based  USP  on  the 
purchase  price  ("PP")  sales 
methodologv  in  accordance  with  section 
772(b)  of  the  Act. 

We  calculated  Carmiel's  PP  sales 
based  on  packed  C.I.f.  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions  to  the  U.S. 
price,  where  appropriate,  for  marine 
insurance,  ocean  freight,  foreign  inland 


fi-eight,  port  fees,  and  customs  agents 
fees  and  expenses. 

We  made  an  adjustment  to  U.S.  price 
for  the  value-added  tax  (VAT") 
assessed  on  comparison  sales  in  Israel, 
in  accordance  with  our  practice, 
pursuant  to  the  court  of  International 
Trade  ("CIT")  decision  in  Federal- 
Mogul,  et  al  V.  United  States.  834 
F.Supp.  1391  (CIT  1993).  {See  Final 
determination  of  Sales  at  Less  Than  Fair 
Value:  Calcium  Aluminate  Cement, 
Cement  Clinker  and  Flux  from  France, 
59  FR  14136,  March  25. 1994). 

Foreign  Market  Value 

Carmiel  made  sales  only  to  the  United 
States  and  Israel  during  the  POI.  Based 
on  the  substantial  quantity  of  home 
market  sales  in  relation  to  its  U.S.  sales, 
we  determined  that  the  home  market 
was  viable. 

We  have  preliminarily  determined 
that  respondent's  method  for 
determining  date  of  sale  is  not 
consistent  with  the  Department's 
practice.  According  to  the  response. 
.^Carmiel  makes  most  of  its  home  market 
sales  over  the  telephone  and  does  not 
document  these  orders.  Moreover,  the 
company  did  not  know  the  specific  date 
of  each  sale,  but  claimed  to  know  the 
month  in  which  the  sale  was  made. 
Therefore,  Carmiel  reported  its  home 
market  sales  as  having  occurred  the  first 
day  of  the  month  in  which  the  sale  was 
made. 

Our  practice  with  respect  to  the  date 
of  sale  is  to  use  the  date  of  the  first 
written  document  which  sets  the  price 
and  quantity  for  the  sale  {see  Certain 
Stainless  Steel  Butt-Weld  Pipe  end  Tube 
fittings  From  fapan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  [59  FR  12240,  12241;  March  16, 
1994)  and  Antifriction  Bearings  (Other 
Than  Tapered  Rolling  Bearings)  and 
Parts  Thereof  From  France,  et  al.,  (58  FR 
39729.39783;  July  26,  1993)).  In 
Carmiel's  case,  the  first  written 
document  with  this  information  is  the 
invoice.  Thus,  according  to  Commerce 
practice,  Carmiel  should  have  reported 
home  market  sales  that  were  invoiced 
during  the  POI. 

For  purposes  of  our  preliminary 
determination,  however,  we  have  used 
the  sales  reported  by  respondent,  we 
will  be  requesting  a  better  explanation 
of  whether  the  date  of  sale  used  by 
respondent  can  be  documented,  or,  in 
the  absence  of  documentation,  a  new 
sales  listing  before  verification. 

We  have  calculated  FMV  using  the 
delivered  prices  reported  by  Carmiel  for 
its  home  market  sales.  We  adjusted  the 
prices  for  discounts  offered  to  home 
market  customers.  Also,  in  light  of  the 
decision  of  the  Court  of  Appeals  for  the 


Federal  Circuit  in  Ad  Hoc  Committee  of 
AZ-NM-  TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States,  13 
F.3d  398  (Fed.  Cir.,  1994),  we  deducted 
post-sale  home  market  movement 
charges  fi-om  the  FMV  under  the 
circumstances-of-sale  provision  of  19 
U.S.C  1677b(a)(4)(B).  This  adjustment 
included  home  market  inland  freight. 

We  also  made  circumstance- of- sale- 
adjustments  for  differences  in  credit 
expenses  between  the  two  markets, 
pursuant  to  19  CFR  353.56(a)(2).  In 
calculating  U.S.  credit  expense,  we  used 
the  borrowing  rate  in  Israel  on  short- 
term  New  Israeli  Shekel  ("NIS")  loans 
linked  to  the  dollar.  In  calculating  the 
home  market  credit  expense,  we  used 
the  borrowing  rate  on  unliked  short- 
term  NIS  loans.  For  a  further  discussion 
of  the  Department's  treatment  of  credit 
in  this  investigation,  please  see 
Memorandum  from  Barbara  R.  Stafford 
to  Susan  G.  Esserman  (September  26, 
1994)  on  file  in  room  B-099  of  the  U.S. 
Department  of  Commerce. 

We  adjusted  for  VAT  in  accordance 
with  our  practice.  [See  the  "United 
States  Price"  Section  of  this  notice, 
above.) 

Currency  Conversion 

we  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales,  as 
published  in  the  International  Monetary 
Funds  International  Financial 
Statistics. 


Critical  Circumstances 

Petitioner  alleges  that  critical 
circumstances  exist  with  respect  to 
imports  of  the  subject  merchandise  ft-om 
Israel.  Section  733(e)(1)  of  the  Ad 
Provides  that  the  Etepartment  will 
determine  that  critical  circumstances 
exist  if: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  this  Investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  impc-led 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  this  investigation 
over  a  relatively  short  period. 

Regarding  Afi)  above,  in  determining 
whether  there  has  been  a  history  of 
dumping,  we  normally  look  to  see 
whether  there  has  been  an  antidumping 
order  in  the  United  States  or  elsewhere 
on  such  or  similar  merchandise. 
Regarding  (A)(ii)  above,  we  normally 
consider  margins  of  25  percent  or  more 
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for  purchase  price  sales  sufficient  to 
impute  knowledge  of  dumping.  (See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished  or 
Unfinished,  from  Italy.  52  FR  24198. 
June  29. 1987.) 

Since  the  calculated  preliminary 
margin  for  butt-weld  pipe  fittings  from 
Israel  is  l)elow  25  percent  and  there 
have  been  no  antidumping  orders  in  the 
United  States  or  elsewhere  pertaining  to 
butt-weld  pipe  fittings  from  Israel,  the 
requirements  of  section  733(e)  have  not 
been  met.  Therefore,  we  have 
determined  that  critical  circumstances 
do  not  exist  with  respect  to  imports  of 
butt-weld  pipe  fittings  from  Israel. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  information  used  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  certain  carbon  steel  butt-weld 
pipe  fittings  from  Israel,  as  defined  in 
the  "Scope  of  Investigation"  section  of 
this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  dumping 
margins,  as  shown  tjelow.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manulacturef/producer/expoftef 

Margin 
percent 

Carmiel  

7.33 

All  a&ien 

7.33 

Adjustment  of  Deposit  Rate  for 
Countervailing  Duties 

Article  VI.  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "|nol  product  •   •   •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  for  dumping  or 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  or 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  basis  to  require  a  cash 
deposit  or  bond  for  that  amount. 

Accordingly,  the  level  of  export 
subsidies  as  determined  in  the 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Certain  Carbon 


Steel  Butt-Weld  Pipe  Fittings  from 
Israel.  FR  59  28340.  June  1.  1994)  which 
was  0.25  percent  ad  valorem,  will  be 
subtracted  from  the  respective  margins 
for  cash  deposit  or  bonding  purposes. 
This  results  in  a  deposit  rate  of  7.08 
piercent  for  Carmiel  and  all  other 
exporters  of  carbon  steel  butt-weld  pipe 
fittings  from  Israel. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  FTC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
within  75  days  after  our  final 
determination 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
November  16.  1994.  and  rebuttal  briefs 
no  later  than  November  23. 1994.  A 
hearing,  if  requested,  will  be  held  on 
November  28.  1994.  at  the  U.S. 
Department  of  Commerce  in  Room  1414. 
Parties  should  confirm  by  telephone  the 
time.  date,  and  place  of  the  hearing  two 
days  prior  to  the  scheduled  date.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  75  days  after  of  this 
preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated  September  26.  1994 
Susan  G.  Easennaa, 

Assistant  Secretary  for  Import 

Administration 

IFR  Dor  94-24536  Filed  10-3-94;  8:45  am] 
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[A-649-809] 

Notice  of  Preliminary  Determination  of 
Sales  Jit  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Bun-Weld  Pipe  Fittings 
From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Julie  Anne  Osgood, 
Office  of  Countervailing  Investigations. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  NW.  Washington, 
DC.  20230;  telephone  (202)  482-2815  or 
482-0167.  respectively. 

Preliminary  Determination:  We  have 
preliminary  determined  that  certain 
carbon  steel  butt-Weld  pipe  fittings  from 
Thailand  are  being  sold  in  the  United 
States  at  less  than  fair  value,  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  "Act").  The 
estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  March  21, 1994  (59  FR 
14148,  March  25, 1994),  the  following 
events  have  occurred: 

On  April  11,  1994.  the  United  States 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  (see.  ITC  Investigation 
No.  731-TA-689.  59  FR  18825  (April 
20.  1994)). 

The  Department  issued  its 
antidumping  duty  questionnaire  to 
Asahi  Sangyo  (Thailand)  Co..  Ltd. 
(AST),  on  April  29. 1994.  AST  was  the 
only  Thai  producer  and  exporter  to  be 
excluded  from  the  antidumping  duty 
order  on  butt-weld  pipe  fittings  from 
Thailand  pubUshed  on  July  6.  1992  (57 
FR  29702).  All  other  producers  and 
exporters  of  the  subject  merchandise  to 
the  United  States  are  subject  to  the 
antidumping  duty  order  currently  in 
effect.  AST  was  excluded  from  the 
original  order  because  we  found  its 
margin  of  sales  at  less  than  fair  value  at 
that  time  to  be  de  minimis. 

On  June  18.  1994.  petitioner  alleged 
that  AST  was  selling  the  subject 
merchandise  in  Thailand  at  less  than  it? 
cost  of  production. 

On  August  12,  1994,  we  found,  in 
accordance  with  section  773(b).  that 
reasonable  grounds  exist  to  believe  or 
suspect  that  sales  in  the  home  market 
were  being  made  at  less  than  the  cost  of 
production  based  on  information 
contained  in  the  record,  including 


petitioner's  allegation.  On  August  15, 
1994,  we  issued  a  cost  of  production 
and  constructed  value  questionnaire  to 
AST.  We  received  a  response  from  AST 
on  September  9, 1994. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  having  an  inside 
diameter  of  less  than  fourteen  inches 
(355  millimeters),  imported  in  either 
finished  or  unfinished  condition.  Pipe 
fittings  are  formed  or  forged  steel 
products  used  to  join  pipe  sections  in 
piping  systems  where  conditions 
require  permanent  welded  connections, 
as  distinguished  from  fittings  based  on 
other  methods  of  fastening  (e.g.. 
threaded,  grooved,  or  bolted  fittings). 
Butt-weld  fittings  come  in  a  variety  of 
shapes  which  include  "elbows,"  "tees," 
"caps."  and  "reducers."  The  edges  of 
finished  pipe  fittings  are  beveled,  so 
that  when  a  fitting  is  placed  against  the 
end  of  a  pipe  (the  ends  of  which  have 
also  been  beveled),  a  shallow  channel  is 
created  to  accommodate  the  "bead"  of 
the  weld  which  joins  the  fitting  to  the 
pipe.  These  pipe  fittings  are  currently 
classifiable  under  subheading 
7307.93.3000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
(HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
September  1, 1993,  through  February 
28,  1994. 

Such  or  Similar  Comparisons 

In  making  our  fair  value  comparisons, 
in  accordance  with  the  Department's 
standard  methodology,  we  first 
compared  sales  of  merchandise 
identical  in  all  respects.  If  no  identical 
merchandise  was  sold,  we  compared 
sales  of  the  most  similar  merchandise, 
as  determined  by  the  model-matching 
criteria  contained  in  Appendix  V  of  the 
questionnaire  ("Appendix  V")  (on  file 
in  room  B-099  of  the  main  building  of 
the  Department  of  Commerce  ("Public 
File")). 

Regarding  level  of  trade,  AST  reported 
that  it  sells  to  an  importer/distributor  in 
the  United  States  and  directly  to 
distributors,  end  users,  and  a 
commissionaire  agent  in  Thailand.  AST 
negotiates  prices  on  a  sale-by-sale  basis 
and  states  that  it  is  unable  to  discern 
any  correlation  between  selling  prices 
and  customer  categories.  Further,  AST 
states  that  its  selling  expenses  do  not 
vary  by  customer  category.  Therefore,  in 


keeping  with  past  practice  (see,  e.g.. 
Final  Results  of  Administrative  Review: 
Antifriction  Bearings  and  Parts  Thereof 
from  the  Federal  Republic  of  Germany, 
et  al.  (56  FR  31692,  31709-11;  July  11, 
1991)  and  Import  Administration  Policy 
Bulletin  92/1.  Matching  at  Levels  of 
Trade,  issued  on  July  29,  1992)),  and  in 
accordance  with  19  CFR  353.58.  we 
have  compared  AST's  U.S.  sales  to  its 
home  market  sales  to  all  customers. 

Fair  Value  Comparisons 

To  determine  whether  AST's  sales  for 
export  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  ( "USP")  to  the 
foreign  market  value  ("FMV"),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

Because  AST's  U.S.  sales  of  certain 
ceirbon  steel  butt-weld  pipe  fittings  were 
made  to  an  unrelated  distributor  in  the 
United  States  prior  to  importation,  and 
the  exporter's  sales  price  methodology 
was  not  indicated  by  other 
circumstances,  we  based  USP  on  the 
purchase  price  ("PP")  sales 
methodology  in  accordance  with  section 
772(b)  of  the  Act. 

We  calculated  PP  based  on  packed, 
c.i.f  port  of  import  prices  to  an 
unrelated  customer  in  the  United  States. 
We  made  deductions  to  the  U.S.  price 
for  foreign  brokerage,  foreign  inland 
freight,  ocean  freight  and  marine 
insurance. 

We  made  an  adjustment  to  U.S.  price 
for  the  consumption  tax  paid  on  the 
comparison  sales  in  Thailand,  in 
accordance  with  our  practice,  pursuant 
to  the  Court  of  International  Trade  (CIT) 
decision  in  Federal-Mogul,  et  al  v. 
United  States.  834  F.  Supp.  1291.  See 
Preliminary  Antidumping  Duty 
Determination  and  Postponement  of 
Final  Determination:  Color  Negative 
Photographic  Paper  and  Chemical 
Components  Thereof  from  Japan,  59  FR 
16177,  16179.  April  6. 1994.  for  an 
explanation  of  this  tax  methodology. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV.  we  compared  the 
volume  of  home  market  sales  of  subject 
merchandise  to  the  volume  of  third 
country  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  On  this  basis,  we  determined 
that  the  home  market  was  viable.  For 
purposes  of  calculating  FMV.  we  used 
AST's  sales  to  its  home  market 
customers  and  CV,  as  described  below. 


Cost  of  Production 

In  order  to  determine  whether  home 
market  prices  were  below  the  COP 
within  the  meaning  of  section  773(b)  of 
the  Act,  we  calculated  COP  based  on  the 
sum  of  AST's  cost  of  materials, 
fabrication,  general  expenses  and  home 
market  packing  costs.  We  compared 
individual  home  market  prices  net  of 
inland  freight  and  commission  with 
model-specific  COPs. 

We  performed  a  product-specific  COP 
test,  in  which  we  examined  whether 
each  home  market  sale  was  priced 
below  that  product's  COP.  The 
Department  defines  COP  as  the  sum  of 
direct  material,  direct  labor,  variable 
and  fixed  factory  overhead,  general 
expenses,  and  packing.  For  each 
product,  we  compared  this  sum  to  the 
home  market  unit  price,  net  of 
movement  expenses  and  commission.  In 
accordance  with  section  733(b)  of  the 
Act,  we  also  examined  whether  the 
home  market  sales  of  each  product  were 
made  at  prices  below  their  COP  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

For  each  product  where  less  than  ten 
percent,  by  quantity,  of  the  home  market 
sales  during  the  POI  were  made  at 
prices  below  the  COP,  we  included  all 
sales  of  that  model  for  the  computation 
of  FMV.  For  each  product  where  ten 
percent  of  more,  but  less  than  90 
percent,  of  the  home  market  sales 
during  the  POI  were  prices  below  the 
COP,  we  excluded  from  the  calculation 
of  FMV  those  home  market  sales  which 
were  prices  below  the  COP,  provided 
that  the  below-cost  sales  of  that  product 
were  made  over  an  extended  period  of 
time.  Where  we  found  that  moi'^  than  90 
percent  of  respondent's  sales  w  ere  at 
prices  below  the  COP,  and  such  sales 
were  over  an  extended  period  of  time, 
we  disregarded  all  sales  of  that  product 
and  calculated  FMV  based  on  CV,  in 
accordance  with  section  773(b)  of  the 
Act. 

In  order  to  determine  whether  below- 
cost  sales  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  below- 
cost  sales  occurred  for  each  product  to 
the  number  of  months  in  the  POI  in 
which  that  product  was  sold.  If  a 
product  was  sold  in  fewer  than  three 
months  during  the  POI,  we  did  not 
exclude  sales  unless  there  were  below 
cost  sales  in  each  month  of  sale.  If  a 
product  was  sold  in  three  or  more 
months,  we  did  not  exclude  the  below- 
cost  sales  unless  there  were  below-cost 
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sales  in  at  least  three  months  during  the 
POI. 

If  sales  below  cost  ocrurred  in  three 
or  more  months  of  the  POI,  they  are 
considered  to  be  made  over  an  extended 
period  of  lime.  When  items  are  sold  in 
just  two  or  three  months  of  the  POI,  we 
would  c  onsider  below  cost  sales  of  those 
items  to  be  over  an  extended  period  of 
time,  if  they  occurred  in  at  least  two 
months  of  the  three  months.  When 
items  are  sold  in  just  one  month  of  the 
POI.  we  would  consider  any  below  cost 
sales  of  these  items  to  be  over  an 
extended  period  of  time. 

AST  provided  no  indication  that  the 
disregarded  sales  were  at  prices  that 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade.  (S«e, 
Section  773(b)(2);  19  U.S.C. 
1677b(b)(2)). 

Con.stnicted  Value 

We  calrulafed  CV  based  on  the  sum 
of  the  cost  of  materials,  fabrication, 
general  expenses,  U.S.  packing  costs 
and  profit.  In  accordance  with  section 
773(e)(1)(B)  (i)  and  (ii)  of  the  Act  we:  1) 
included  the  greater  of  AST's  reported 
general  expenses  or  the  statutory 
minimum  often  percent  of  the  cost  of 
manufacture  (COM),  as  appropriate  and; 
2)  for  profit,  we  used  the  statutory 
minimum  of  eight  percent  of  the  sum  of 
COM  and  general  expenses. 

Price-to-Price  Comparisons 

For  price-to-price  comparisons,  we 
calculated  FMV  based  on  ex-factory  or 
delivered  prices,  inclusive  of  packing  to 
home  market  customers.  From  these 
prices,  we  deducted  commission,  where 
appropriate.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs  in  accordance  with  section 
773(a)(  1 )  of  the  Act.  We  also  made 
adjust!. I'^nls,  where  appropriate,  for 
differences  in  the  physical 
characteristics  of  the  merchandise  in 
accordance  with  section  773(a)(1)  of  the 
Act. 

In  light  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  decision  in  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States.  13  F.  3d  398  (Fed.  Cir  .  January 
5,  1994),  the  D«!partment  no  longer  can 
deduct  home  market  movement  charges 
from  FMV  pursuant  to  its  inherent 
power  to  fill  in  gaps  in  the  antidumping 
statute.  Instead,  we  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a)  and  the 
exporter's  sales  price  offset  provision  of 
19  CFR  353.56(b)(2),  as  appropriate. 
Accordingly,  in  the  present  case,  we 
deducted  post-sale  home  market 
movement  charges  from  the  FMV  uniler 


the  circurastance-of-sale  provision  of  19 
CFR  353.56(a).  This  adjustment 
included  home  market  inland  freight. 

For  both  price-to-price  comparisons 
and  comparisons  to  CV,  we  also  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses,  pursuant  to  19  CFR 
353.56(a)(2).  For  U.S.  sales  with 
unreported  payment  dates,  we  based 
AST's  credit  expense  on  the  average 
number  of  days  outstanding  between 
shipment  and  payment  for  AST's  US. 
sales  with  reported  payment  dates.  For 
a  discussion  of  the  Department's 
treatment  of  credit  in  this  investigation, 
please  see  Memorandum  from  Barbara 
H.  Stafford  to  Susan  G.  Esserman 
(September  26,  1994)  on  file  in  room  B- 
099  of  the  U.S.  Department  of 
Commerce.  In  accordance  with  19  CFR 
353.56(b)(1),  we  added  U.S.  indirect 
selling  expenses  as  an  offset  to  the  home 
market  commission,  but  capped  this 
addition  by  the  amount  of  the  home 
market  commission. 

We  adjusted  for  a  consumption  tax 
collected  in  the  Thai  home  market.  {See, 
the  United  States  Price  section  of  this 
notice,  above.) 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information  used  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  butt-weld  pipe  fittings  from 
Thailand,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  produced  and  sold  by  AST  and  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Manufactufer/Producer/Exporter 

Margin 
percent 

Asahi  Sangyo  (Thailand)  Co.,  Ltd. 

10.37 

Adjustment  of  Deposit  Rate  for 
Countervailing  Duties 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade- 
provides  that  "(no)  product .  .   .  shall  be 
subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  for  dumping  or 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  basis  to  require  a  cash 
deposit  or  bond  for  that  amount. 

Accordingly,  the  level  of  export 
subsidies  as  determined  in  the  most 
recent  administrative  review  of  the 
countervailing  duty  order.  Carbon  Steel 
Butt-Weld  Pipe  Fittings  From  Thailand; 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  (57  FR  5248, 
February  13,  1992).  which  was  0.74 
percent,  will  be  subtracted  from  the 
margin  for  cash  deposit  or  bonding 
purposes.  This  results  in  a  deposit  rate 
of  9.63  percent  for  AST.  We  did  not 
determine  an  "all  others"  rate  in  this 
investigation,  because  all  other 
producers  and  exporters  of  butt-weld 
pipe  fittings  from  Thailand  are  already 
subject  to  an  antidumpting  duty  order 
on  this  merchandise,  which  was 
published  in  the  Federal  Register  on 
July  6.  1992  (57  FR  29702). 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
within  75  days  after  oui  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  no  later  than 
November  16.  1994,  and  rebuttal  briefs 
no  later  than  November  23, 1994.  A 
hearing,  if  requested,  will  be  held  on 
November  28.  1994,  at  the  U.S. 
Department  of  Commerce  in  Room  1414. 
Parties  should  confirm  by  telephone  lh<; 
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time.  date,  and  place  of  the  hearing  48 
hours  prior  to  the  scheduled  day.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  75  days  after  this 
preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  September  26, 1994. 
Susan  G.  Essermao, 
Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  94-24539  Filed  10-3-94;  8:45  am) 
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Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-weld  Pipe  Fittings 
From  the  United  Kingdom 

agency:  Import  Administration, 
IntematiMial  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  4,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane,  or  Julie  Anne  Osgood, 
Office  of  Countervailing  Investigations. 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW,  Washington, 
DC.  20230;  telephone  (202)  482-2815  or 
482-0167,  respectively. 

Preliminary  Determination:  We  have 
prehminarily  determined  that  certain 
carbon  steel  butt-weld  pipe  fittings  from 
the  United  Kingdom  ("U.K. ')  are  being 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the 
"Act").  The  estimated  margins  of  sales 
at  less  than  fair  value  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  March  21,  1994  (59  FR 
14148.  March  25.  1994),  the  following 
events  have  occurred: 

On  April  11.  1994.  the  United  State 
International  Trade  Commission  ("ITC") 
issued  an  affirmative  preliminary  injury 
determination  (see  ITC  Investigation  No. 
731-TA-694). 

In  accordance  vdth  19  CFR  353.42(b). 
the  Department  of  Commerce  ("the 
Department")  issued  its  antidumping 
duty  questionnaire  to  B.K.L.  Fittings 
Limited  ( "BKL").  on  April  29,  1994. 
BKL  is  the  only  U.K.  producer  and 
exporter  named  in  the  jjetitron 


Petitioner  requested  a  50-day 
postponement  of  the  preliminary 
determination  on  June  30, 1994.  The 
request  was  granted  by  the  Department 
of  Commerce  on  July  19,  1994  (59  FR 
37961.  July  26,  1994). 

On  June  16,  1994,  petitioner  alleged 
that  BKL  was  selling  the  subject 
merchandise  in  the  U.K.  at  less  than  its 
cost  of  production.  After  analyzing 
petitioner's  allegation  we  found 
reasonable  grounds  to  believe  or  suspect 
that  sales  in  the  home  market  were 
being  made  at  less  than  the  cost  of 
production.  On  August  15.  1994,  we 
issued  a  cost  of  production/constructed 
value  questionnaire  to  BKL. 

On  August  4,  1994,  petitioner  alleged 
critical  circumstances  with  regard  to 
imports  of  certain  carbon  steel  butt-weld 
pipe  fittings  from  the  U.K. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  ("pipe  fittings") 
having  an  inside  diameter  of  less  than 
fourteen  inches  (355  millimeters), 
imported  in  either  finished  or 
unfinished  condition.  Pipe  fittings  are 
formed  or  forged  steel  products  used  to 
join  pipe  sections  in  piping  systems 
where  conditions  require  permanent 
welded  connections,  as  distinguished 
from  fittings  based  on  other  methods  of 
fastening  (eg.,  threaded,  grooved,  or 
bolted  fittings).  Butt-weld  fittings  come 
in  a  variety  of  shapes  which  include 
"elbows,"  "tees,"  "caps.."  and 
"reducers."  The  edges  of  finished  pipe 
fittings  are  beveled,  so  that  when  a 
fitting  is  placed  against  the  end  of  a  pipe 
(the  ends  of  which  have  also  been 
beveled),  a  shallow  channel  is  created  to 
accommodate  the  "bead"  of  the  wreld 
which  joins  the  fitting  to  the  pipe.  These 
pipe  fittings  are  currently  classifiable 
under  subheading  7307.93.3000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
September  1. 1993.  through  February 
28,  1994. 

Product  Comparisons 

In  making  our  fair  value  comparisons, 
in  accordance  with  the  Department's 
standard  methodology,  we  first 
compared  sales  of  merchandise 
identical  in  all  respects.  If  no  identical 
merchandise  was  sold,  we  compared 
sales  of  the  most  similar  merchandise, 
as  determined  by  the  model-matching 


criteria  contained  in  Appendix  V  of  the 
questionnaire  ("Appendix  V")  (on  file 
in  Room  B-099  of  the  main  building  of 
the  Department  of  Commerce  ("Public 
File")). 

We  were  unable  to  compare  United 
States  sales  to  home  market  sales  at  the 
same  level  of  trade  in  accordance  with 
19  CFR  353  58  (1994).  because  the 
computer  tape  submitted  by  respondent 
did  not  identify  the  level  of  trade  for 
each  sale.  For  purposes  of  our 
preliminjuy  determination  we  compared 
sales  without  regard  to  level  of  trade. 
However,  we  will  request  that 
respondent  submit  the  necessary  data 
on  level  of  trade  to  the  Department 
within  the  regulatory  deadlines  (see  19 
CFR  353.31)  and  we' will  take  it  into 
consideration  in  accordance  with  19 
CFR  353.58  in  our  final  determination. 

Fair  Value  Comparisons 

To  determine  whether  BKL's  sales  for 
export  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  ("USP")  to  the 
foreign  market  value  ("FMV"),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  BKL's  sales  for  export  to  the 
Untied  States  and  in  its  home  market 
involved  both  identical  and  similar 
merchandise.  For  those  U.S.  sales 
compared  to  a  sale  of  similar 
merchandise  in  the  home  market,  we 
made  an  adjustment,  pursuant  to  19 
CFR  353.57,  for  physical  differences  in 
merchandise.  For  certain  products, 
respondent  did  not  provide  the 
information  necessary  to  make  a 
comparison  with  the  most  similar 
merchandise  based  on  the  model- 
matching  criteria  contained  in 
Appendix  V.  As  those  sales  accounted 
for  a  very  small  percentage  of  total  sales 
of  subject  merchandise,  they  have  been 
disregarded  in  calculating  our 
preliminary  margin.  _^ 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  where  the  subject  merchandise  was 
sold  to  an  unrelated  purchaser  in  the 
United  States  before  importation  and 
where  the  use  of  exporter's  sales  price 
("ESP")  methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  packed,  c.i.f  import  prices  to  an 
unrelated  customer  in  the  United  States. 
We  made  deductions  to  the  U.S.  price, 
where  appropriate,  for  foreign 
brokerage,  foreign  inland  freight,  ocean 
freight  and  marine  insurance.  U.S.  duty 
and  brokerage. 

Where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
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(11  tiie  subject  merchandise  into  the 
United  States,  we  based  USP  on  ESP,  in 
accordance  with  section  772(c)  of  the 
Act.  Almost  all  of  the  ESP  sales  of 
subject  merchandise  were  reported  as 
further  manufactured  in  the  United 
States. 

For  ESP  sales  wc^made  deductions, 
where  appropriate,  for  discounts, 
foreign  brokerage,  foreign  inland  freight, 
ocean  freight,  marine  insurance,  U.S. 
duty,  U.S.  inland  freight,  and  U.S. 
brokerage  and  handling.  In  addition,  for 
ESP  sales  only,  we  deducted  credit 
ex(}ense,  indirect  selling  expense, 
inventory  carrying  costs,  and 
commissions  to  an  unrelated  agent.  For 
certain  ESP  sales  where  respondent  did 
not  provide  paydates.  we  used  the 
average  number  of  credit  days  in 
calculating  credit  expense. 

We  made  an  adjustment  to  U.S.  price 
for  value-added  tax  ("VAT")  assessed 
on  comparison  sales  in  the  U.K.  in 
accordance  with  our  practice,  pursuant 
to  the  Court  of  International  Trade 
("CIT")  decision  in  Federal- Mogul,  et  al 
V.  United  States,  834  F.  Supp.  1391   See 
Preliminary  Antidumping  Duty 
Determination:  Color  Negative 
Photographic  Paper  and  Chemical 
Components  from  Japan  (59  FR  16177, 
16179.  April  6.  1994).  for  an  explanation 
of  this  methcxlology. 

For  pipe  fittings  that  were  further 
manufactured  in  the  United  States,  we 
deducted  all  value  added  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
cost  of  fabrication  and  general  expenses 
associated  with  the  further 
manufacturing  operations,  as  well  as  a 
proportional  amount  of  profit  or  loss 
attributable  to  the  further  manufacture. 
We  calculated  profit  or  loss  by 
deducting  from  the  sales  price  of  the 
further  manufactured  merchandise  the 
related  production  costs  and  selling 
expense  incurred  by  the  company  in 
both  the  UK.  and  the  United  .States.  We 
then  allocated  total  profit  or  loss 
proportionately  to  all  components  of 
cost.  We  included  onlv  the  profit  or  loss 
allocated  to  the  further  manufacturing' 
portion  of  total  cost  in  our  calculation 
of  value  added.  Additionally,  we 
adjusted  general  and  administrative 
(G&A)  expen.ses  from  an  allocation 
based  on  weight  to  an  allocation  based 
on  cost  of  sales. 

Where  respondent  did  not  provide 
further  manufacturing  costs  for  certain 
products,  we  disregarded  sales  of  those 
products  in  our  preliminary  margin 
calculation. 

Foreign  Market  Value 

In  order  to  determine  whether  BKL 
bad  a  sufficient  volume  of  sales  in  the 


home  market  to  serve  as  the  basis  for 
calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  subject 
merchandise  to  the  volume  of  third 
country  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  On  this  basis,  we  determined 
that  the  home  market  was  viable. 

We  calculated  FMV  based  on  both 
fob.  plant  and  delivered  prices 
inclusive  of  packing,  to  customers  in  the 
U.K.  In  light  of  the  decision  of  the  Court 
of  Appeals  for  the  Federal  Circuit  in  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States,  13  F.  3d  398  (Fed.  Cir  . 
January  5,  1994),  we  deducted  post-sale 
home  market  movement  charges  from 
the  FMV  Hnder  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a).  This 
adjustment  included  home  market 
inland  freight. 

We  deducted  rebates,  whore 
appropriate,  on  home  market  sales.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  section  773(a)(1)  of  the 
Act.  In  addition,  we  made  circumstance- 
of-sale  adjustments  for  differences  in 
credit  charges  between  the  two  markets, 
pursuant  to  CFR  353.56(a)(2).  In 
calculating  home  market  credit  expense, 
we  used  the  weighted-average  interest 
rate  paid  by  respondent  on  short-term 
borrowings  denominated  in  British 
pounds.  In  calculating  U.S.  credit 
expense,  we  used  the  weighted-average 
interest  rate  paid  by  respondent  on 
short-term  dollar  borrowings.  For  a 
further  discussion  of  the  Department  s 
treatment  of  credit  in  this  investigation, 
please  see  Memorandum  from  Barbara 
R.  Stafford  to  Susan  G.  Esserinan 
(September  26,  1994)  on  file  in  room  B- 
099  of  the  U.S.  Department  of 
Commerce. 

In  accordance  with  19  CFR 
353.56(b)(1),  we  deducted  home  market 
indirect  selling  expenses  as  an  offset  to 
the  U.S.  commissions,  but  capped  this 
deduction  by  the  amount  of  the  ESP 
commissions  and  indirect  selling 
expenses.  We  adjusted  for  \'.\T  in 
accordance  with  our  practice  [see 
"United  States  Price"  section  of  this 
notice  ) 

Cost  of  Production 

Petitioner  alleged  that  BKL  made 
home  market  sales  during  the  POI  at 
prices  below  its  cost  of  production 
("COP").  Based  on  petitioner's 
allegations  and  after  examining  the 
evidence  on  the  record,  we  concluded 
that  we  had  reasonable  grounds  to 
"believe  or  suspect"  that  sales  were 
made  below  COP.  Thus,  we  initiated  a 
COP  investigation  pursuant  to  section 
773(b)  of  the  Act. 


We  performed  a  product-specific  COP 
test,  in  which  we  examined  whether 
each  home  market  sale  was  priced 
below  that  product's  COP.  The 
Department  defines  COP  as  the  sum  of 
direct  material,  direct  labor,  variable 
and  fixed  factory  overhead,  general 
expenses,  and  packing  expense,  in 
accordance  with  19  CFR  353.51(c).  [See, 
e.g. .  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Re\iew:  Polyethylene  Terephthalote 
Film.  Sheet,  and  Strip  From  the 
Republic  of  Korea  (59  FR  35098.  35099, 
July  8, 1994).)  We  compared  the  COP  for 
each  product  to  the  home  market  unit 
price,  net  of  rebates,  movement 
expenses,  and  indirect  expenses.  We 
relied  on  submitted  COP  information 
except  for  the  calculation  of  financing 
expense.  The  submitted  calailation  was 
based  on  the  combination  of  the 
financial  statements  of  BKL  and  its 
parent  company  without  taking  into 
account  elimination  of  intercompany 
transactions.  Therefore,  we  recalculated 
financing  expense  using  the  parent 
company  financial  statements  only 

In  accordance  with  section  773(b)  of 
the  Act,  we  also  examined  whether  the 
home  market  sales  of  each  product  were 
made  at  prices  below  their  COP  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

To  satisfy  the  requirement  of  773(b)(1) 
that  below  cost  sales  be  disregarded 
only  if  made  in  substantial  quantities, 
the  following  methodology  was  used. 
For  each  product  where  less  than  fen 
percent,  by  quantity,  of  the  home  market 
sales  during  the  POI  were  made  at 
prices  below  the  COP.  we  included  all 
sales  of  that  model  for  the  computation 
of  FMV  For  each  product  where  ten 
percent  or  more,  but  less  than  90 
percent,  of  the  home  market  sales 
during  the  POI  were  priced  below  the 
COP,  we  excluded  from  the  calculation 
of  FMV  those  home  market  sales  which 
were  priced  below  the  COP,  provided 
that  the  below-cost  sales  of  that  product 
were  made  over  an  extended  period  of 
time.  Where  we  found  that  more  than  90 
percent  of  respondent's  sales  were  at 
prices  below  the  COP,  and  such  sales 
were  over  an  extended  period  of  time, 
we  disregarded  all  sales  of  that  product 
and  calculated  FMV  based  on  CV. 

In  order  to  determine  whether  below- 
cost  sales  had  been  made  over  an 
extended  period  of  time,  we  compared 
the  number  of  months  in  which  below- 
cost  sales  occurred  for  each  product  to 
the  number  of  months  in  the  POI  in 
which  that  product  was  sold.  If  a 


product  was  sold  in  fewer  than  three 
months  during  the  POI,  we  did  not 
exclude  sales  unless  there  were  below 
cost  sales  in  each  month  of  sale.  If  a 
product  was  sold  in  three  or  more 
months,  we  did  not  exclude  the  below- 
cost  sales  unless  there  were  below-cost 
sales  in  at  least  three  months  during  the 
POI.  (See  Preliminary  Results  and 
Partial  Termination  of  Antidumping 
Duty  Administrative  Reviews:  Tapered 
Roller  Bearings.  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components 
Thereof  From  fapan  (58  FR  69336. 
G9338,  December  30.  1993) ) 

Constructed  Value 

For  those  products  without  an 
adequate  number  of  sales  at  prices  equal 
to  or  greater  than  the  COP,  we  based 
r  MV  on  constructed  value  ("CV"), 
pursuant  to  section  773(b)(2)  of  the  Act. 
We  calculated  CV  based  on  the  sum  of 
the  cost  of  materials,  fabrication,  general 
expenses.  US.  packing  costs  and  profit, 
in  accordance  with  section  773(e)(1)(B) 
(i)  and  (ii)  of  the  Act.  We  relied  on 
submitted  CV  information  except  for  the 
calculation  of  financing  expense,  which 
we  recalculated  as  described  in  the 
"Cost  of  Production"  section  of  this 
notice.  We  included  in  our  calculation 
of  CV:  (1)  the  greater  of  BKL's  general 
expenses  or  the  statutory  minimum  of 
ten  percent  of  the  cost  of  manufacture 
("COM"),  as  appropriate,  and;  (2)  for 
profit,  the  greater  of  BKL's  profit  or  the 
statutory  minimum  of  eight  percent  of 
the  sum  of  COM  and  general  expenses. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reser\'e  Bank  of  New 
York. 

Critical  Circumstances 

Petitioner  alleges  that  critical 
circumstances  exist  with  respect  to 
imports  of  the  subject  merchandise  from 
the  U.K.  Section  733(e)(1)  of  the  Act 
provides  that  the  Department  will 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that  critical 
circumstances  exist  if; 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  this  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  knowTi  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 


which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Regarding  (A){ii)  above,  we  normally 
consider  margins  of  15  percent  or  more 
for  exporter's  sales  price  sales,  and 
margins  of  25  percent  or  more  for 
purchase  price  sales  sufficient  to  input 
knowledge  of  dumping.  If  the  U.S.  price 
is  based  on  both  PF  and  ESP.  we 
normally  weight-average  the  25  percent 
and  15  percent  benchmarks  by  the 
volume  of  PP  and  ESP  sales  to  arrive  at 
a  weighted-average  benchmark 
percentage  for  imputing  die  knowledge 
of  dumping  (see,  e.g.,  Xotice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Argentina  (58 
FR  37078.  July  9. 1993)). 

The  calculated  preliminary  margin  in 
this  investigation  indicates  that 
importers  of  pipe  fittings  should  have 
known  that  the  merchandise  was  being 
sold  at  less  than  fair  value. 

Pursuant  to  19  CFR  353.16  (f).  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
imports;  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

If  imports  during  the  period 
immediately  following  the  filing  of  the 
petition  increase  by  at  least  15  percent 
over  imports  during  a  comparable 
period  immediately  proceeding  the 
filing  of  a  petition,  we  normally 
consider  them  massive  pursuant  to 
section  353.16(f)(2)  of  the  Department's 
regulations. 

In  order  to  determine  whether  imports 
have  been  massive  over  a  relatively 
short  period  of  time,  we  compared 
BKL's  reported  shipments  of  butt-weld 
pipe  fittings  to  the  United  States  in  the 
seven  months  after  the  petition  was 
filed  to  the  seven  months  immediately 
before  this  period.  Our  analysis  showed 
that  the  volume  of  imports  of  subject 
merchandise  to  the  United  States  by 
BKL  had  increased  by  more  than  15 
percent.  (See  19  CFR  353.16(f)(2).) 
Based  on  this  analysis,  we  determine 
that  imports  of  butt-weld  pipe  fittings 
from  the  U.K.  were  massive  over  a 
relatively  short  period  of  time. 
Accordingly,  as  the  criteria  enumerated 
in  section  733(e)(1)  of  the  Act  are  met, 
we  preliminarily  determine  that  critical 
circumstances  exist  for  imports  of  butt- 
weld  pipe  fittings  from  the  U.K. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  information  used  in 
making  our  final  determination. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  hquidation  of  all 
entries  of  butt-weld  pipe  fittings  from 
the  U.K..  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  date  90  days  prior  to  publication  of 
this  notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  dumping  margins  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  estimated  preliminan,'  v,'e!glited- 
average  dumping  margins  are  as  folicws: 


Manufacturer/prod  jcer/exporter 

Margin 
percent- 
ages 

BKL  

73  38 

All  others 

75  38 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  .\ct.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
within  75  days  after  our  final 
determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administraticfn,  U.S.  Department  of 
Commerce,  room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed. 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
a  least  six  copies  m.ust  be  submitted  to 
the  Assistant  Secretary  no  later  than 
November  16,  1994,  and  rebuttal  briefs 
no  later  than  November  23,  1994.  A 
hearing,  if  requested,  will  be  held  on 
November  28,  1994,  at  the  U.S. 
Department  of  Commerce  in  room  1414 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  two 
days  prior  to  the  scheduled  date.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

We  will  make  our  final  determination 
not  later  than  75  days  after  the  date  of 
this  preliminary  determination. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 


50574 


Federal    R«»^is<»'r       Ni'ol 


No    191    /  Tue.sdav    October  4    19»*4   /    Notices 


Federal  Register  /  Vol.  59,  No.  191  /  Tuesday,  October  4.  1994  /  Notices 


50575 


50574 


Ftnferai    R«»>;istt'r        Vi 


N\ )    n ; 


T.i.  -.!,.v     n.  fr^inr  A     1994    /   N«>fi(>»5 


Federal  Register  /  Vol.  59,  No.  191  /  Tuesday.  October  4.  1994  /  Notices 


50575 


Dated:  S«pteinb«r  2S,  1904. 
Shmb  G.  EaMiman, 

Assistant  Secretary  fot  Import 

AdmimstmUon. 

|FR  Doc.  M-24MO  Piled  10->-»4;  8.45  m) 

MLUHO  COM  JBIt-OC-M  \ 


[A~680~824I 

Prallralnary  Datonninatlon  of  Sal—  at 
Lesa  Than  Fair  Valua:  Certain  CaftxMi 
StMi  Butt  vvciv!  P'pe  Fittings  From 
South  Korea 

AGENCY:  Unporl  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  Ortober  4.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  MrGinty  or  Peter  Wilkniss. 
Office  of  Countervailing  Investigations. 
Import  Administration,  US.  Department 
of  Commerce.  t4th  Street  and 
Constitution  Avenue.  N.W., 
Washington.  DC.  20230:  telephone 
(202)  482-50.55  and  (202)  482-0588. 
^e^pecfively■ 

Preliminary  Determination:  We 
preliminarily  determine  that  imports  of 
certain  carbon  steel  butt-weld  pipe 
fittings  ("pipe  Qttings")  from  South 
Korea  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  73.1  of  the 
Tariff  Act  of  1930.  as  ameiuied  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  uf  this 
investigation  on  March  21.  1994.  (59  FR 
14148.  March  25.  1994).  the  following 
events  have  occurred. 

On  April  14. 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  af5rmative  preliminary  injury 
determination  [see.  ITC  investigiition 
No.  731-TA-692). 

In  ad  '.rrlance  with  19  CFR 
353.42lbJll994).  on  April  29.  1994,  the 
Department  of  Commerce  (the 
Department)  issued  its  antidumping 
duty  questionnaire  to  Tankwang  Bend 
bid.  Co..  Inc.  (Taekwang).  the  South 
Korean  company  which  accounts  for 
more  than  60  percent  of  all  exports  of 
the  subject  merchandise  to  the  U.S. 
during  the  POl.  The  Department  has 
received  no  response  to  this 
questionnaire. 

On  June  30,  1994,  petitioner  n*qur»ted 
a  50-day  postponement  of  the 
preliminary  determination  The  r^xjuest 
was  granted  by  the  Department  on  f\i\y 
19.  1994  (59  FR  37961.  fuhf  2«.  1994). 


Scope  of  iBvestigaliea 

The  products  covered  by  this 
investigation  are  certain  carbon  steel 
butt-weld  pipe  fittings  ("pipe  fittings'! 
having  an  iiiside  diameter  of  less  than 
fourteen  inches  (355  millimeters), 
imported  in  either  finished  or 
unfinished  condition.  Pipe  fittings  are 
formed  or  forged  steel  products  used  to 
join  pipe  sections  in  piping  systems 
were  conditions  require  permanent 
welded  connections,  as  distinguished 
from  fittings  based  on  other  methods  of 
fastening  (e.g.,  threaded,  grooved,  or 
bolted  fittings).  Butt-weld  fittings  come 
in  a  variety  of  shajpes  which  include 
"elbows,"  "tees."  "caps,"  and 
"reducers."  The  edges  of  finished  pipe 
fittings  are  beveled,  so  that  when  a 
fitting  is  placed  against  the  end  of  a  pipe 
(the  ends  of  which  have  also  been 
beveled),  a  shallow  channel  is  created  to 
accommodate  the  "bead"  of  the  weld 
which  joins  the  fitting  to  the  pipe.  These 
pipe  fittings  are  currently  classifiable 
under  subheading  7307.93.3000  of  the 
Harmonized  Tan ff  Schedule  of  the 
United  States  ("HTSUS"). 

Although  the  HTSUS  subheatiing  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is 
September  1,  1993,  through  February 
28,  1994. 

Best  Information  Available 

Taekwang  did  not  respond  to  our 
questionnaire.  Therefore,  we  have  based 
our  preliminary  determination  on  best 
information  available  (BIA)  pursuant  to 
section  776(c)  of  the  Act,  which 
provides  that  the  Department  shall  use 
BIA  when  a  company  identified  by  the 
Department  as  a  respondent  refuses  to 
provide  requested  information. 

In  determining  what  rate  to  use  as 
BIA.  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation. 
According  to  this  methodology,  as 
outlined  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Antifriction  Bearings.  Other  than 
Tapered  RnDer  Beann^,  from  Germanv. 
54  FR  18992W,  19033  (May  3.  1989), 
when  a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation. 
It  IS  appropriate  for  the  Depwirtment  to 


assign  to  that  company  the  higher  of  (1 ) 
the  highest  margin  alleged  in  the 
petition,  or  (2)  the  highest  calculated 
rate  of  any  respondpnt  in  the 
investigation.  {See  Alhrd  Signal 
Aerospace  Co.  v.  United  States,  996  F. 
2d  1185,  1191-92  (Fed.  Cir.  1993).) 
Because  there  were  no  cooperative 
respondents  in  this  investigation,  we  are 
assigning  to  all  exporters,  as  BIA,  the 
highest  margin  calculated  in  the 
petition,  as  adjusted  for  methodological 
errors  as  explained  in  the  Department's 
initiation  notice,  207.89  percent. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  alJ 
entries  of  pipe  fittings  from  South  Kor»"a 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margin,  as  shown 
below.  The  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Mancitacturef/Produoer/Exponef 


AH  companies  ... 


MBi>gin 

percem- 

age 


207.89 


ITC  Notification 

in  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  alter  our  final  determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38(b). 
we  will  bold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Interested  parties  who  wish  to  request  a 
hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B-G99,  within  ten 
days  of  the  publication  of  this  notice. 
Tentatively,  the  hearing  will  be  held  on 
November  28,  1994,  at  100  p.m.  at  the 
U.S.  Department  of  Commerce,  Room 
1414,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC.  20230. 
Parties  should  confirm  by  telephone  the 
timp,  dale,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 


Requests  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and  (3)  a  list  of  the  issues  to  be 
discussed.  In  accordance  with  19  CFR 
353.38,  case  briefs  or  other  written 
comments  of  at  least  five  copies  must  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration  no  later  than 
November  16,  1994,  and  rebuttal  briefs, 
no  later  than  November  23,  1994.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  within  75  days  of  the 
signing  of  this  preliminary 
determination. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  September  26. 1994. 
Susan  G.  Esserman,  • 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  94-24541  Filed  10-3-94;  8:45  am) 
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International  Trade  Administration, 

Co"imerc©. 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  Issuance  of  an 
Amended  Export  Trade  Certificate  of 
Review,  Application  No.  89-5A016. 

summary:  The  Department  of  Commerce 
has  issued  an  amendment  to  the  Export 
Trade  Certificate  of  Review  granted  to 
the  Geothermal  Energy  Association 
C'CEA")  on  February  5, 1990.  Notice  of 
issuance  of  the  Certificate  was 
published  in  the  Federal  Register  on 
February  9,  1990  (55  FR  4647). 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-fies  number. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  Title  III  are 
found  at  15  CFR  ch.  Ill,  part  325  (1994). 

The  Office  of  Export  Trading 
Company  Affairs  is  issuing  this  notice 
pursuant  to  15  CFR  325.6(h),  which 
requires  the  Department  of  Commerce  to 
publish  a  summary  of  a  Certificate  in 
the  Federal  Register.  Under  Section 
305(a)  of  the  Act  and  15  CFR  325.11(a), 
any  person  aggrieved  by  the  Secretary's 
determination  may,  within  30  days  of 
the  date  of  this  notice,  bring  an  action 


in  any  appropriate  district  court  of  the 
United  States  to  set  aside  the 
determination  on  the  ground  that  the 
determination  is  erroneous. 

Description  of  Amended  Certificate 

Export  Trade  Certificate  of  Review 
No.  89-00016  was  issued  to  the 
Geothermal  Energy  Association  ("GEA") 
on  February  5, 1990  (55  FR  4647, 
February  9, 1990).  and  previously 
amended  on  November  7.  1990  (55  FR 
47784,  November  15, 1990);  April  17. 
1991  (56  FR  16328.  April  22.  1991); 
September  11.  1991  (56  FR  47068. 
September  17,  1991);  and  on  October  25. 
1993  (58  FR  58325  Jvlovember  1,  1993). 

GEA's  Export  Trade  Certificate  of 
Review  has  been  amended  to — 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 

§  325.2(1)  of  the  Regulations  (15  CFR 
325.2(1)):  M-I  Drilling  Fluids  L.L.C.. 
Houston,  Texas  (controlling  entity: 
Smith  International  Acquisition  Corp.. 
Houston,  Texas);  Smith  International 
Acquisition  Corp.,  Houston,  Texas, 
(controlling  entity:  Smith  International. 
Inc..  Houston.  Texas);  and  Smith 
International,  Inc.,  Houston,  Texas. 

2.  Delete  each  of  the  following 
companies  as  a  "Member"  of  the 
Certificate:  Energylog  Corp.;  Grace 
Drilling  Company,  Inc.;  Mesquite 
Group.  Inc.;  M-I  Drilling  Fluids 
Company  and  its  controlling  entity. 
Dresser  Industries,  Inc.;  Technology 
Export  Company  and  its  controlling 
entity,  Masco  Industries,  Inc.;  USGIC 
Dominica,  L.P.;  and  Williams  Tool 
Company,  Inc.;  and 

3.  Change  the  listing  of  the  company 
name  for  each  current  "Member"  cited 
in  this  paragraph  to  the  new  listing  cited 
in  this  paragraph  in  parenthesis  as 
follows:  Baker  Hughes  INTEQ,  Inc..  a 
wholly  owned  subsidiary  of  Baker 
Hughes  Incorporated  (Baker  Hughes 
Oilfield  Operations,  Inc.);  Maxwell 
Laboratories,  S-CUBED  Division,  and  its 
controlling  entity.  Maxwell 
Laboratories,  Inc.  (S-Cubed,  a  Division 
of  Maxwell  Labs,  and  its  controlling 
entity.  Maxwell  Laboratories,  Inc.); 
Nabors  Loffiand  Drilling  Company 
(Nabors  Drilling  USA,  Inc.);  and  Foster 
Valve  Corporation  and  its  controlling 
entity,  Masco  Industries,  Inc.  (Foster 
Valve  Corporation  and  its  controlling 
entity,  Mascotech,  Inc.). 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Effective  Date:  June  28, 1994. 


Da'ed:  September  29, 1994. 
W.  Dawn  Busby 

Director.  Office  of  Export  Trading  Company 

Affairs. 

IFR  Doc.  94-24533  Filed  10-3-94;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  940967-4257] 

National  Voluntary  Conformity 
Assessment  System  Evaluation 
(NVCASE)  Program 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice,  Request  for  pubUc 
comments. 

SUMMARY:  This  is  to  advise  the  public 
that  the  National  Institute  of  Standards 
and  Technology  (NIST)  has  received  a 
request  from  the  National  Marine 
Manufacturers  Association  (NMMA)  to 
have  its  recreational  craft  certification 
program  recognized  under  the  NIST 
National  Voluntary  Conformity 
Assessment  System  Evaluation 
(NVCASE)  Program. 
DATES:  Comments  on  this  request  must 
be  received  by  November  3.  1994. 
ADDRESSES:  Comments  should  be 
submitted  in  wTiting  to  Mr.  Robert  L. 
Gladhill,  Program  Manager,  NVCASE, 
National  Institute  of  Standards  and 
Technology,  Administration  Building, 
room  A-629.  Gaithersburg,  MD  20899  or 
by  telefax  at  301-963-2871. 
FOR  FURTHER  INFORMATION  CONTACT: 
Either  Mi'.  John  L.  Donaldson,  Chief, 
Standards  Code  and  Information,  or 
Robert  L.  Gladhill,  NVCASE  Program 
Manager,  in  writing  at  NIST,  Admin 
A629,  Gaithersburg.  MD  20899,  by 
telephone  at  301-975-4029  or  bv  telefax 
at  301-963^2871. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
boating  industry  manufactures  more 
than  50%  of  all  recreational  boats  sold 
throughout  the  world,  a  considerable 
portion  of  which  are  sold  in  the 
European  market.  In  order  to  continue 
to  sell  in  the  European  Union  (EU) 
market,  the  U.S.  recreational  boat 
manufacturing  industry  will  soon  be 
required  to  satisfy  new  regulatory 
requirements  established  under  EU 
Directi\e  94/25 /EEC  relating  to 
recreation  craft.  Manufaciures  will  also 
be  required  to  attest  to  the  conformity  of 
their  products  with  the  requirements. 
The  NMMA  operates  a  program  to 
certify  that  recreational  boats,  boating 
accessories  and  components  me^t 
specified  requirements.  If  its 
certification  operations  are  accredited 
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by  NIST  under  the  NVCASE  program. 
NMMA  will  be  able  to  provide  the 
required  certifications  and  thereby 
facilities  exports  of  U.S.  products  to  the 
EU  markcrt.  

the  NVCASE  procedures  at  15  CFR 
Part  286  require  NIST  to  seek  public 
consultation  when  it  receives  requests 
for  evaluation.  This  notice  therefore  is  a 
solicitation  for  comments  on  the  NMMA 
request.  Contingent  upon  the  comments 
received.  NIST  will  schedule  a  public 
workshop  to  define  general  and  specific 
criteria  for  conducting  the  requested 
evaluation. 

The  letter  from  the  NMMA  follows: 

July  14.  1994. 
Mr.  Robert  L.  Cladhill. 
Manager.  SVCASE  Pwgram.  Admin  A629. 
NIST  Caithersburg.  MD  20899 

Dear  Bob:  We  hereby  tubmit  to  you  our 
fnnnal  request  to  have  ihe  NMMA 
certincation  program  recognizad  by  your 
NVCASE  program.  Aa  you  koow  we  h^ve 
been  one  of  your  earliest  supporters  and  as 
early  as  1991  the  U.S.  Coast  Guard  supported 
our  efforts  in  a  letter  to  NIST. 

This  baa  become  especially  ui;gent  now 
because  a  Directive  related  to  recreational 
craft  has  been  adopted  by  the  EC  in  Europe 
with  an  impleroeutation  date  of  )une  1996. 
This  Directive  refers  to  both  the  coaipteted 
boat  and  components,  which  the  boat 
manuhcturer  usually  orders  a  year  before  his 
next  model  year.  Thut  a  boat  manufacturer 
woiild  place  his  orders  for  enginea  and  other 
compotM>nts  at  the  trade  shows  in  October  of 
1994.  He  would  then  commence  building  the 
boats  during  1945  for  the  1996  naodels  which 
must  comply  with  the  Directive. 

The  NMMA  rertiTication  is  for  recreational 
craft,  the  Directive  Is  specificalty  for  craft 
from  2  5  to  24  metera  length.  The  L'S  Coast 
Guard  has  the  responsibility  (or  the  safety 
aspect  of  these  products.  This  certificatkin 
would  be  limited  to  product  certiGcation,  in 
the  Directive  referred  to  as  modules  Aa  and 
B>C.  and  thus  would  ent.:il  conformity 
assessment  At  this  time  we  do  not  plan  on 
gettinx  '   v.ilv«>d  in  th»  'quality  asaessment. 
NMMA  IS  A  mrr  ■  f.  RecreatloiMl 

Marin«>  Agreeni''  ;>  recently  racogniaed 

by  the  EOTC,  whoea  members  follow  the 
same  procedurva  for  product  ceniTication. 

There  are  some  30  ISO  slandart'.s  relat^Hl  to 
small  craft  that  will  N™  ■•-•-'  'or  tins 
certinralion  1  hew  '  .rds  are  In 

various  stugrs  of  becoraing  adopted  by  CEN 
ill  Europe. 

Rtx.reiiln'  "■   .-"'-.   '  f^ablishi'd  as 

a  top  pr"'f  ua] 

K'  sion  between 

I  I  h.ive  been 

r.  MA 

b«.     ^  -  ...  1  'ho 

UStXJron;  a  of  199.  1  ihdt 

NMM.A  br«v „.  .Indited  by  >>'.i.  (..v^tyam. 

Of  additionji  Importance  is  the  short  time 
schedule  (or  aci :'  :\  so conpuueala can 

booTuricaled  l>  '  ifthieyMT. 

If  we  were  to  go  v  id  jiiy  other  orgHlsttkMi. 
it  is  highly  uDlikaly  NMMA  wouklgMdM 
ntwded  •<'<  rxditaiion  in  time.  The  US 
presently  has  a  puatiive  balanca  of  trade  in 


this  industry,  but  if  we  do  not  have  our 
products  in  place,  when  this  Directive  goea 
into  aSect  we  will  have  a  severe  settMck. 
which  may  affect  the  US  boat  maoubcturer's 
profltability  and  possiblv  employment. 

The  NMMA  certilkalaa  7S-«0%  of  all 
boats  sold  in  the  US.  Many  of  the 
manufiacturers  of  these  boats  rely  oq  export 
to  be  profitable.  The  participating 
manufecturers  would  prububly  be  over  200 
initially. 

We  request  that  you  proceed  with  the 
accredilatioa  level  for  NMXIA  as  a  product 
certification  body  as  soon  as  possible.  Please 
let  us  know  if  there  is  any  help  we  can 
provide. 

Sincerely. 
G.  MMlford  Smith. 
Technical  Director. 

Interested  persons  should  submit 
comments  in  writing  to  the  above 
address.  All  comments  received  in 
response  to  this  notice  will  become  part 
of  the  public  record  and  will  be 
available  for  inspection  and  copying  at 
the  Commerce  E)epartment  Records  and 
Inspection  facility,  room  6020,  Hoover 
Building.  Washington.  DC  20230. 

Dated:  September  28. 1994. 
Samuel  KraiMr. 
Associate  Director. 

jFR  Doc.  94-24465  Filed  10-3-94.  8  45  ami 
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National  Oceanic  and  Atmospheric 

Administration 

(ID.  0927«4D1 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  Ndtioniil  Marine  Fisheries 

Jiervice  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NO.AA). 

Commerce. 

ACTION:  Notice  of  public  mefrting. 


SUMMARY:  The  Culf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meetint;  of  its  Law  Enforcement 
Advisory  Panel  on  October  19,  1994. 
from  I  00  p.m.  until  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
review  and  dis<'.uss  Alabama's  request 
for  special  management  zones,  state- 
Federal  cooperative  enforcement  issues, 
recommendations  to  address  reef  fish 
enforcement  issues,  and  briefings  on  the 

•     '  ^'  '  \ .\  General  Counsel's 
I  e  and  status  of  sea 

turtle  htjgation. 

ADDRESSES:  Tlie  meeting  will  be  held  at 
the  Clarion  Hotel.  1500  Canal  Street. 
New  Orleans.  L-A. 

FOR  FURTHER  MFOfUMATK>N  CONTACT: 
.Steven  Atran.  Population  Dynamics 
StatiatlciaB,  Culf  of  Mexico  Fishery 

Managament  Councjl.  5401  West 


Kennedv  Boulevard,  Suite  331,  Tampa, 
FL;  telephone:  (813)  228-2815. 
8UrPI.£llENTARY  tNFORMATION:  This 
meeting  is  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Julie 
Krebs  at  the  above  address  by  October 
12,  1994. 

Dated:  September  28. 1994. 

David  S.  Creatin, 

Acting  Director,  Office  of  Fisheries 
Cnnser\-ation  and  Management.  NaLorntl 
Marine  Fisheries  Service. 

[FR  Doc.  94-24496  Filed  10-3-94;  8:45  am| 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 

AGREEMENTS 

Transshipment  Charges  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  In  Pakistan 

September  28.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  charging 

illegal  transshipments  to  a  1994  limit. 

EFFECTIVE  DATE:  October  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ai)ne  Novak,  International  Trado 
Specialist.  OfHce  of  Te.xtiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202) 482-4212. 

SUPPl-EMENTARY  (NFOftMATlON: 

Authority-  Exet^tive  Order  11651  of  Man:h 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
use  1854). 

Based  on  investigations  conducted  by 
the  Government  of  the  United  States, 
CITA  has  determined  that  cotton  shct?ts 
in  Category  361  were  transshippevf  in 
circumvention  of  the  U.S. -Pakistan 
Bilateral  Cotton.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber  Textile 
.Agreement,  effected  by  exchange  of 
notes  dated  May  20.  1987  and  June  11. 
1987.  as  amended  and  extended. 

The  United  Slates  Government 
n.-quested  consultations  in  writing  with 
the  Covemment  of  Pakistan  on  April  19. 
The  U.S.  Government  and  the 
Govemm»'nt  of  Pakistan  met  on  June  16, 
17  and  20  and  August  1,  2,  10  and  11 
in  Washington  to  discuss  the  charges. 
The  U.S.  Government  provided  the 
Government  of  Pakistan  with  clear 
evidence  of  transshipment  during  these 
meeting.  The  U.S.  Government  informed 
the  Government  of  Pakistan  of  the 
charges  to  be  made  to  the  1994  quota  for 


Category  361.  Accordingly,  in  the  letter 
pubUshed  below,  the  Chairman  of  CITA 
directs  the  Commissioner  of  Customs  to 
charge  63.912  ntimbers  to  the  1994 
quota  level  for  Category  361. 

U.S.  Customs  continues  to  conduct 
other  investigations  of  such 
transshipments  of  textiles  produced  in 
Pakistan  and  exported  to  the  United 
States.  The  charges  resulting  from  these 
investigations  will  be  published  in  the 
Federal  Register. 

The  U.S.  Government  is  taking  this 
action  pursuant  a  Memorandum  of 
Understanding  dated  January  21,  1994 
between  the  Governments  of  the  United 
States  and  Pakistan  and  the  current 
bilateral  U.S. -Pakistan  bilateral  textile 
agreement,  and  in  conformity  with 
Paragraph  16  of  the  Protocol  of 
Extension  and  Article  8  of  the 
Arrangement  Regarding  International 
Trade  in  Textiles,  done  at  Geneva  on 
December  20, 1973  and  extended  on 
December  14, 1977,  December  22, 1981. 
July  31.  1986,  July  31,  1991.  December 
9. 1992  and  December  9,  1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  52643. 
published  on  November  29. 1993).  Also 
see  59  FR  5756,  published  on  February 
8. 1994. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  28.  1994. 
Cxjmmissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  To  facilitate 
implementation  of  the  Bilateral  Cotton.- Man- 
Made  Fiber.  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Agreement,  effected  by 
exchange  of  notes  dated  May  20,  1987  and 
June  11. 1987.  as  amended  and  extended,  and 
the  Memorandum  of  Understanding  dated 
January  21, 1994  between  the  Governments 
of  the  United  States  and  Pakistan.  I  request 
that,  effective  on  October  4. 1994.  you  charge 
63.912  numbers  to  the  limit  established  in 
the  directive  dated  February  1. 1994  for 
Category  361  for  the  p>eriod  beginning  on 
January  1. 1994  and  extending  through 
December  31. 1994. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely, 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  hnplementation 
of  Textile  Agreements. 
|FR  Doc  94-24409  Filed  10-3-94:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  c*  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Department  of  Defense, 
Commission  on  Roles  and  Missions  of 
the  Armed  Forces. 
ACTION:  Notice. 

SUMMARY:  The  Commission  on  Roles 
and  Missions  of  the  Armed  Forces  will 
meet  in  closed  session  on  October  11 
and  12, 1994. 

The  Commission  is  charged  with 
providing  an  independent  review  of  the 
roles  and  missions  of  the  armed  services 
to  Congress,  the  Secretary  of  Defense 
and  the  Chairman  of  the  Joint  Chiefs  of 
Staff.  The  year-long  review  v^ili  identify 
changes  that  can  be  made  to  improve 
military  effectiveness  and  eliminate 
unnecessary  duphcation  among  the 
services.  At  this  meeting,  the 
Commission  will  review  the  national 
security  strategy  and  discuss  long-range 
national  security  planning.  Material  to 
be  presented  and  discussed  will  consist 
of  both  classified  and  unclassified 
information  in  a  format  that  makes  it 
impractical  to  separate  the  two. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92—453.  as  amended  (5 
U.S.C.  App  n),  it  has  been  determined 
that  this  Commission  on  Roles  and  ^ 
Missions  meeting  concerns  matters 
Hsted  in  5  U.S.C.  552b(c)(l),  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Extraordinary  circumstances  created 
by  coordination  difficulties  compel 
notice  of  this  meeting  to  be  posted  in 
less  than  the  15-day  requirement. 

Dated:  September  29,  1994. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
[FR  Doc.  94-2447  Filed  10-3-94:  8:45  am] 
BILUNG  CODE  S00(l-04-M 


Public  l.nfcrmatjon  Collection 
Requirement  Submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title:  DoD  FAR  Supplement.  Subparts 
209.1,  "Responsible  Prospective 


Contractors,"  and  252.2.  "Texts  of 
Provisions  and  Clauses." 
Type  of  request:  Emergency 
Processing — Approval  Date 
Requested:  September  30.  1994 
Number  of  Respondents:  496 
Responses  Per  Respondent:  1 
Annual  Responses:  496 
Average  Burden  Per  Response:  1  hour 
Annual  Burden  Hours:  496 
Needs  and  Uses:  Section  843  of  the 
National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (P.L.  103-160) 
requires  offerors  and  contractors 
imder  DoD  solicitations  and  contracts 
exceeding  $5,000,000  to  report 
commercial  transactions  conducted 
with  the  government  of  a  terrorist 
countr>'.  The  guidance  at  DF.^RS 
209.104-l(g)(iii).  the  solicitation 
provisions  at  DF.^RS  252.209-7003. 
and  the  contract  clause  at  DEARS 
252.209-7004  implement  these 
requirements.  The  collected 
information  will  be  used  in  annual 
reports  to  Congress,  additionally 
required  by  Section  843(c)  of  the  Act. 
Affected  Public:  Businesses  or  other  for- 
profit;  Sm.all  businesses  or 
organi7.ations 
Frequency:  On  occasion  and  annually 
Respondent's  Obligation:  Mandatory 
OMB  Desk  Officer:  Mr.  Peter  N.  Weiss 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget.  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building. 
Washington.  DC  20503. 
DOD  Clearance  Officer:  Mr.  William  P. 
Pearce 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204. 
Arlington,  VA  22202-4302. 

Dated:  September  29,  1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  94-24470  Filed  10-3-94;  8:45  ami 

BILLING  CODE  SOOO-OA-M 


Department  of  The  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Test  Center  Advisory*  Group 
will  meet  from  8:00  a.m.  to  5:00  p.m.  on 
24-28  October  1994  at  Eglin  Air  Force 
Base,  FL  and  Edwards  Air  Force  Base. 
CA. 

The  purposes  of  these  meetings  are  to 
receive  briefings  and  to  have 
discussions  concerning  the  Air  For(» 
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Tost  Centers    Thi-se  nieeiuiys  will  be 
closed  to  the  public  in  accordance  with 
Section  552b  of  Title  5.  United  States 
Code,  specifically  subparagraphs  (1)  and 

(4). 

For  further  information,  contact  the 
SAB  Se«;retariat  at  (703)  697-8404. 
Paiiy  |.  Conner, 

Air  Force  Federal  Register  Laisnn  Officer 
IFR  Dnc.  94-24477  Filed  10-3-94.  8  45  ami 
■U.UNO  coot  lti»«i-» 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  S<:i»:nfific  Advisory  Board 
(SAB)  Aircraft  Self  Dofvnse  Against  IK 
Missiles  Faofl  will  meet  from  8  00  a  in 
to  5  00  p.m.  on  18-20  October  1<J94  at 
the  ANSF.R  Ckirpnralion.  Arlington,  VA. 

The  purposes  of  these  meetings  are  to 
r>  '       ^  'to  havi" 

(:  .ig  IR  missiles. 

These  inutstings  will  be  ckwed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5.  United  States  Code, 
specifuM'  s  (I)  and  (4) 

For  furl    ■  contact  the 

SAB  Secretariat  at  (703)  b97-H404 
Patsy  |.  CoiUMf, 

Air  Force  Federal  Hegnler  Uaison  Officer 
IFR  Doc  94-2-«478  Filed  10-3-94  8  45  ami 
•M-UNQ  COM  M1»-01-» 


Department  of  the  Army 
ARMS  Initiative  Implementation 

AOENCV:  Armament  Retooling  and 
Manufacturing  Support  (.ARMS)  Public/ 
Private  Task  Force  (PPTF).  DoD. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 

463,  notice  is  hereby  given  of  the  next 
meeting  of  the  Armament  Retnciling  and 
Manufacturing  Support  (ARMS)  Public/ 
Private  Task  Force  (PPTF).  The  PPTF  is 
(bartered  to  develop  new  and 
innovative  methods  to  maintain  the 
government-owned,  contractor-operated 
ammunition  industrial  base  and  retain 
critical  skills  fur  a  national  industrial 
emergency  Focus  of  this  meeting  will 
Ihj  on  progress  report  on  policy  and 
procedures  of  property  and  equipment 
management.  This  session  is  open  to  the 
public..  An  Office  of  the  Se<:refary  of 
Defense  (OSD)  Army  Ammunition  Plant 
(.\AP)  Conference  sponsored  by  the 
Office  of  Economic  Adjustment  has 
been  coordinated  to  directly  follow  this 
PPTF  Meeting  This  conference  is 
scheduled  for  1-2  December  1994  at  the 
same  location  given  below. 
DATES  Of  MEETING:  November  29-30. 
l'»^)4 


Pt>CE  Of  MEETING:  Frontenac  Hilton. 
1335  S.  Lindbergh,  St.  Louis.  MO  63131. 
TIME  Of  MEETING:  B  DO  AM-5  00  PM. 
FOn  FURTHER  INFORMATION  CONTACT: 

ARMS  PPTF  Meeting— Mr  Richard 
Auger.  ARMS  Task  Force.  HQ  Army 
Materiel  Command.  5001  Eisenhower 
Avenue.  Alexandria.  Virginia  22333. 
Phone  (703)  274-9838.  OSD  AAP 
Conference— COL  Ronald  Adkins. 
Office  of  Economic  Adjustment.  400 
Army  Navy  Drive.  Arlington.  Virginia 
22202-2884:  Phone  (703)  604- .5844 
SUPPLEMENTARY  INFORMATION: 
Reservations  should  be  made  directly 
with  the  Frontenac  Hilton;  telephone 
(314)993-1100.  Please  be  sure  to 
mention  that  you  will  be  attending  the 
ARMS  meeting  to  assure  occupancy  in 
the  blo<  k  of  rooms  set  aside  for  this 
meeting.  Request  you  contact  Debra 
Yeager  in  the  ARMS  Team  Offif :e  at 
Rock  Island  Arsenal;  telephone  (309) 
782— »040.  if  you  will  be  attending  the 
meetiug.  so  that  our  roster  of  attendees 
is  accurate.  This  number  may  also  be 
used  if  other  assistance  regarding  the 
ARMS  meeting  is  required. 

Kenneth  L.  Denton, 

Arwy  FedemI  Register  Uaison  Officer 

IFR  Doc.  94-24395  Filed  10-3-94.  8  45  ami 
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Advisory  Committee  Meeting  Notice, 
Department  of  Defense  Historical 
A(^isory  Committee 

AGENCY:  U.S.  Army  Center  of  Military 

History.  DOD. 

ACTION:  Notice  of  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(PL.  92-463).  announcement  is  made  of 
the  following  committee  meeting: 

Name  of  Committee;  Departnit-nt  of 
Defense  Historical  Advisory  Committee 

Date  of  Meeting:  October  22.  1994 

Place  of  Meeting:  Franklin  Court  Building. 
IS.  Army  Center  of  Military  Mi5iory.  1099 
I4ih  Street.  N.W..  2nd  Floor.  Washington. 
DC  2000S-3402. 

Time  of  Meeting:  0900-1500 

Proposed  Agenda:  Review  and  discussion 
of  the  status  of  historical  activities  in  the  U.S. 
Army 

1.  Purpose  of  meeting-  The  Conirniliee  will 
review  the  Army's  historical  ac-tivities  for 
FY  94  and  those  projected  for  FY95  based  on 
reports  and  manuscripts  received  throughout 
the  period  and  formulate  recommendations 
through  the  Chief  of  Military  History  to  the 
Chief  of  Staff.  Array,  and  the  Secretary  of  the 
Army  for  advancing  the  use  of  history  in  the 
l.'.S.  Army. 

2.  Meeting  of  the  Advisory  Committee  is 
open  to  the  public.  Due  to  space  limitations, 
attendance  may  be  limited  to  those  persons 
who  have  notified  the  Advisory  Committee 


Management  Office  in  writing  at  least  five 
days  prior  to  the  meeting  of  their  intent  ion 
to  attend  the  22  October  meeting. 

3.  Any  members  of  the  public  may  file  a 
written  statement  with  the  Committee  before, 
during,  or  after  the  meeting.  To  the  extent 
that  time  permits  the  Committee  Chairman 
may  allow  public  presentations  of  oral 
statements  at  the  meeting. 

4  .Ml  communications  regarding  this 
Advisory  Committee  should  be  addressed  to 
Dr.  Jeffrey  |.  Clarke,  U.S.  Army  Center  of 
Military  History.  Franklin  Court  Building. 
1099  14th  Street,  N.W.  Washington,  DC. 
20005-3402.  Telephone:  (202)  504-5402. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-24396  Filed  10-3-94;  8  45  am) 
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Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Supplement  to 
the  Columbia  and  Lower  Willamette 
River  Environmental  Impact  Statement, 
July  1975 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
Portland  District,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  Notice  of  Intent  to  Prepare  a 
Draft  Supplement  to  the  Columbia  and 
Lower  Willamette  River  Environmental 
Impact  Statement  (EIS).  July  1975.  The 
original  EIS  addressed  impacts  of 
operational  and  maintenance  dredging, 
and  completion  of  the  40-foot 
navigaliofi  channel  downstream  from 
Vancou%'er.  Washington,  and  Portland. 
Oregon.  This  Supplement  is  being 
prepared  to  address  the  impacts  to 
phvbical.  biological,  and  cultural 
elements  of  the  environment  as  a  result 
of  current  dredging  practices  and  the 
potential  effects  of  management 
alternatives  that  will  be  developed  in 
the  Dredged  Material  Management 
Study  (DMMS)  for  the  Columbia  and 
Lower  Willamette  Rivers. 

The  proposed  action  is  to  perform  a 
management  study  (DMMS)  that  will 
identify  and  recommend  alternatives  for 
modifications  to  the  existing  Operations 
and  Maintenance  dredging  program  and 
potential  new  proposals,  such  as  pile 
dike  conslniction  and  other  measures 
that  are  directed  at  reducing  the 
frequency  or  quality  of  dredging. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Portland  District,  Regulatory 
and  Environmental  Resource  Branch. 
P.O.  Box  2946,  Portland.  Oregon  97208- 
2946. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
|im  Anderson,  (503)  326-+i908. 
SUPPLEMENTARY  INFORMATION:  The 
Columbia  and  Lower  Willamette  River 
(C&LW)  40-foot  navigation  proj»»ct  is 


iiidiiitained  by  the  Corps  of  Engineers. 
Between  four  and  seven  million  cubic 
yards  of  sand  are  dredged  from  the 
Columbia  River  portion  of  the  project 
annually.  In  addition,  500-750 
thousand  cubic  yards  of  silty  sand  and 
sandy  silts  are  dredged  fixim  the  Lower 
Willamette  River  on  a  three  to  five-year 
interval. 

Between  1988  and  1991,  the  Corps  of 
Engineers  completed  development  of  a 
Long-Term  Management  Strategy 
(LTMS)  for  the  portion  of  the  channel 
that  traverses  the  Columbia  River 
Estuary,  River  Miles  3-28.  A  series  of 
50-year  plan  scenarios  were  developed. 

In  October  1993,  the  Corps  of 
Engineers  was  directed  to  undertake  a 
dredged  material  management  study 
(DMMS)  for  the  entire  C&LW  project. 
The  DMMS  study  will  also  be 
coordinated  with  the  Columbia  River 
Channel  Deepening  Feasibility  Study 
effort.  While  intended  to  produce  a 
stand  alone  document,  the  DMMS  will, 
in  part,  also  fulfill  the  requirements  to 
define  the  without  project  condition  for 
the  Feasibility  Study.  The  study  will  be 
similar  to  the  lower  estuary  LTMS.  in 
terms  of  process,  but  will  follow  the 
newer  guidance  for  planning  horizon, 
scope  of  study,  etc.  Dredged  material 
management  issues  on  the  Columbia 
River  that  are  new  since  completion  of 
the  LTMS  will  be  fully  developed  in  the 
DMMS  for  both  the  estuary  and  the 
remainder  of  the  project.  Most  notable 
among  new  issues  is  the  listing  of  three 
salmon  stocks  which  migrate  through 
the  project  area  as  endangered  under  the 
Endangered  Species  Act. 

The  scoping  process  commenced  in 
)uly  1994  with  the  issuance  of  a  scoping 
letter.  Federal,  state  and  local  agencies, 
Indian  tribes,  and  interested 
organizations  and  individuals  were 
asked  to  comment  on  the  scope  of  the 
SEIS.  Potentially  significant  issues  to  be 
addressed  in  the  SEIS  will  be  based  on 
effects  of  management  alternatives  and 
subsequent  actions  thereof. 

Potential  effects  on:  wetlands  and 
vegetation,  wildlife  habitat  and 
populations,  fisheries  in  the  Columbia 
and  Willamette  Rivers  (including  Snake 
River  salmon),  and  cultural  resources, 
will  be  studied. 

Other  environmental  review  and 
consultation  requirements  which  will  be 
addressed  in  conjunction  with  the 
DSEIS  include: 

a.  Clean  Water  Act  of  1977,  as 
amended. 

b.  Fish  and  Wildlife  Coordination  Act. 

c.  Coastal  Zone  Management  Act  of 
1972,  as  amended. 

d.  Endemgered  Species  Act  of  1973,  as 
amended. 

e.  Cultural  Resources  Act. 


f.  Marine  Projection,  Research  and 
Sanctuaries  Act  of  1972. 

g.  Executive  Order  11988,  Floodplain 
Management. 

h.  Executive  Order  11990,  Protection 
of  Wetlands. 

i.  Analysis  of  Prime  or  Unique 
Farmlands. 

A  formal  scoping  meeting  has  not 
been  scheduled,  however,  comments  are 
currently  being  received  and  the  DSEIS 
is  scheduled  to  be  made  available  to  the 
public  in  July  1997. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-24397  Filed  10-3-94;  8:45  am] 
BILUNG  CODE  37n>-AR-M 


Defense  Logistics  Agency 

Privacy  Act  of  1974;  Alteration  of  a 
Record  System 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Alteration  of  a  record  system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  an  existing  system  of 
records  notice  subject  to  the  Privacy  Act 
of  1974  (5  U.S.C.  552a),  as  amended. 
The  alteration  consists  of  adding  a 
routine  use  to  the  system  of  records 
notice  S431.15  DLA-C,  entitled  Travel 
Record.  This  alteration  also  changes  the 
system  identifier  fi-om  S431.15  DLA-C  to 
S700.10  FO. 

DLA  is  also  making  an  administrative 
change  to  all  its  systems  with  this 
notice.  Under  the  Contesting  record 
procedures  category,  all  entries  should 
read  'The  DLA  rules  for  accessing 
records  and  for  contesting  contents  emd 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  Privacy  Act  Officer.' 
DATES:  The  alteration  will  be  effective 
without  further  notice  on  November  3, 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination, 

ADDRESSES:  Send  comments  to  Privacy 
Act  Officer.  Programs  and  Analysis 
Division,  Office  of  Planning  and 
Resource  Management,  Defense 
Logistics  Agency  Administrative 
Support  Center,  Room  5A120,  Cameron 
Station,  Alexandria.  VA  22304-6100. 
FOR  FUPTHER  INFORMATION  CONTACT:  Ms. 
Susan  Sales  at  (703)  617-~583. 
SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  may  be  obtained 
from  the  address  above. 


An  altered  system  report,  as  required 
by  5  U.S.C.  552a(5)  of  the  Privacy  Act 
was  submitted  on  September  21, 1994, 
to  the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals,'  dated  July  15,  1994  (59  FR 
37906,  July  25. 1994).  The  specific 
changes  to  the  record  system  are  set 
forth  below  followed  by  the  system 
notice  as  altered  in  its  entirety. 

Dated:  September  29, 1994. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S431.15  DLA-C 

SYSTEM  PMME: 

Travel  Record  (February  22.  1993.  58 
FR  10893). 

CHANGES: 


SYSTEM  IDE^f^FIER: 

Delete  entry  and  replace  with 


'S700.10FO. 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Records  are  maintained  at  all  Defense 
Logistics  Agency  (DLA)  Primary  Level 
Field  Activities  (PLFAs).  Official 
mailing  addresses  are  pubUshed  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices.' 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'All 
DLA  military  members  and  civilian 
employees  who  perform  travel. 
Temporary  Duty  (TDY)  or  Permanent 
Change  of  Station  (PCS);  individuals  of 
other  DoD  agencies  serviced  by  DLA 
under  an  interservice  support 
agreement;  and  public  and  private 
sector  individuals  traveling  under 
invitational  travel  orders. ' 

CATEGOmES  OF  RECORDS  m  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Consists  of  name.  Social  Security 
Number,  security  clearance  level,  order 
number,  travel  itinerary,  claim  data,  and 
financial  details  of  real  estate 
transactions." 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTB*: 

Delete  entry  and  replace  with 
'Chapter  57,  Title  5,  United  States  Code 
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(Travel.  Transportation  and 

Subsistence).' 

PU«POSC(S): 

Delete  entry  and  replace  with 
'Records  are  used  in  administering  the 
travel  program,  managing  and  tracking 
funds,  and  accounting  for  employee 
status  for  pay  and  leave  tracking 
purpoMS. 

Data  is  also  used  by  offices  of  counsel 
to  determine  that  expenses  relating  to 
the  sale  or  purchase  of  a  r>  'for 

a  PCS  are  reasonable  and  i  ay  for 

the  locality  of  the  transaction  ' 

NOcrrME  uses  of  reco«os  maintained  in  the 

SYSTEM.  MCLUO«NG  CATEGORtCS  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Insert  as  the  second  paragraph 
Federal  agency  or  private  sector         _^^ 
organization  employing  the  traveler  for 
funds  control.  |}ersonnel  administration, 
or  program  management  purposes  ' 

POLIOES  ANO  PRACTICES  FOR  STORINa, 
RETRICVMa,  ACCCSSMO.  RETAINING.  ANO 
CMSPOSmO  Of  RECORDS  M  THE  SYSTEM: 

STORAOE: 

Delete  entry  and  replace  with 
'Records  are  maintained  in  both  paper 
Hnd  electronic  form.' 

RETRICVABILrrV: 

D«!li;l»>  entry  and  replace  with  "By 
iicimo.  S(x;ial  -Security  Number,  or  order 
number." 

SAFCOUARD% 

IVlete  entry  and  replace  with 
Kc( ordsare  mjintained  in  areas  that  are 
ac  c  essible  only  to  individuals  who  must 
service  the  re<;i)rd  in  the  performance  of 
their  ofHcial  duties.  Electronic  records 
.ire  password  protected  with  act  isss 
restric:ted  to  authorized  users  ' 

RETENTION  ANO  DISPOSAL 

Delete  entry  and  replace  with 
■Records  are  retained  for  three  years  and 
then  destroyed.  Supervisory  level 
f  I'd  until  the  individual 

■  >i»!rs  at  which  time  the 

riM  Dfii  -  are  destroyed.' 

SYSTEM  MANACERO)  ANO  AOORESS: 

D«!iete  «ntry  and  ii'plaie  VMlh 
Finance  Officers  of  the  DLA  Primary 
Level  Field  .^(  tivifies  (PLFAs)  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices.' 

NOTmCATION  PMOCEDUMfS: 

Delete  entry  and  replace  with 
Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  inquiries  to  the  Privacy 
Act  Officer  of  the  DLA  PLFA  Official 


mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Number  ' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer  of 
the  DLA  PLFA.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  full  name 
and  So<:ial  Security  Number  ' 

CONTESTINO  RECORO  PROCEDURES: 

Delete  entry  and  replace  with  The 
DLA  rules  for  accessing  records  and  for 
contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DLA  Regulation  5400  21. 
32  CFR  part  323;  or  may  be  obtained 
from  the  Privacy  Act  Officer.' 

RECORD  SOURCE  CATEGORIES: 

I3el»>te  entry  and  replace  with 
'Information  is  collected  from  the 
individual,  from  the  hiring  activity's 
personnel  office,  and  from  travel  and 
expense  forms.' 


S700.10  FO 

SYSTEM  NAME: 

Travel  Record. 

SYSTEM  location: 

Records  are  maintained  at  all  Defense 
I,ogi.stics  Agency  (DLA)  Primary  Level 
Field  Activities  (PLFAs).  Official 
mailing  addresses  are  publishcKl  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices 

CATEGORIES  Of  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  DLA  military  meinliers  ami 
civilian  employees  who  perform  travel. 
Temporary  Duty  (TDY)  or  Permanent 
Change  of  Station  (PCS);  imiividuals  of 
other  DoD  agencies  serviet  <.i  by  DLA 
•1  interservice  support 
lit;  and  public  and  private 
sector  individuals  traveling  under 
invit.ifional  travel  orders 

CATEGOfUES  Of  RECORDS  M  THE  SYSTEM: 

Consists  of  name,  Social  Set  urity 
Number,  security  clearance  level*order 
number,  travel  itinerar>'.  claim  data,  and 
financial  details  of  real  estate 
transactions 

AUTHOmTY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

c:hapter  57.  Title  5,  L'nited  States 
(^ode  (Travel.  Transportation  and 
Subsistence). 


PURPOSE(S): 

Records  are  used  in  administering  the 
travel  program,  managing  and  tracking 
funds,  and  accounting  for  employee 
status  for  pay  and  leave  tracking 
purposes. 

Data  is  also  used  by  offices  of  counsel 
to  determine  that  expenses  relating  to 
the  sale  or  purchase  of  a  residence  for 
a  PCS  are  reasonable  and  customary  for 
the  locality  of  the  transaction. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
i>oD  as  a  routine  use  pursuant  to  5 
use.  552alb)(3)  as  follows: 

Federal  agency  or  private  sector 
organization  employing  the  traveler  for 
funds  control,  personnel  administration, 
or  program  management  purposes. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
record  system. 

POLICIES  ANO  PRACTICES  FOR  STORING. 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  both  paper 
and  electronic  form. 

retrievability: 

By  name,  social  security  number  or 
order  number. 

SAFEGUARDS: 

Records  are  maintained  in  areas  ihnt 
are  accessible  only  to  individuals  who 
must  ser\  ice  the  record  in  the 
performance  of  their  official  duties. 
Electronic  records  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  for  three  >ears 
and  then  destroyed.  Supervisory  level 
records  are  retained  until  the  individual 
separates  or  transfers  at  which  time  the 
records  are  destroyed. 

SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Finance  Officers  of  the  DLA  Primary 
Level  Field  Activities  (PLFAs)  Offici.il 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

NOTIFICATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  inquiries  to  the  Privat  > 


Act  Officer  of  the  DLA  PLFA.  Official 
mailing  addresses  are  published  as  an 
appendix  to  DLA's  compilation  of 
systems  of  records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Privacy  Act  Officer  of 
the  DLA  PLFA.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

CONTESTING  RECORO  PROCEDURES: 

The  DLA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21:  32  CFR  part  323;  or  may  be 
obtained  from  the  Privacy  Act  Officer. 

RECORD  SOURCE  CATEGORIES: 

Information  is  collected  from  the 
individual,  from  the  hiring  activity's 
personnel  office,  and  from  travel  and 
expense  forms. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  94-24472  Filed  10-3-94;  8:45  am] 

BILLING  CODE  6000  04  F 


Department  of  the  Navy 

Patent  Licenses;  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive; 
Serotech,  Inc. 

AGENCV:  Department  of  the  Navy,  DOD. 
action:  Intent  to  Grant  Partially 
Exclusive  Patent  License;  Serotech,  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Serotech.  Inc..  a  revocable, 
nonassignable,  partially  exclusive 
license  in  the  United  States  to  practice 
the  Government-owned  inventions 
described  in  U.S.  Patents  Nos. 
5,264,693,  "Microelectronic 
Photomultiplier  Device  with  Integrated 
Circuitry",  issued  November  23,  1993; 
5,306,904,  "Multilayer  Microelectronic 
Photomultiplier  Device  with  a  Stacked 
Series  of  Dynode  and  Insulating 
Layers",  issued  April  26, 1994;  and 
5.307.358.  "Wavelength  Dispensive 
Gain  Element  for  a  Tunable  Laser", 
issued  April  26,  1994. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 


Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One.  800  North 
Quincy  Street.  Arlington,  Virginia 
22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCCJ. 
Ballston  Tower  One.  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  September  23.  1994. 
L.R.  McNees, 

LCDR.JAGC.  USX.  Federal  Register  Liaison 

Officer. 

(FR  Doc.  94-24  398  Filed  10-3-94;  8:45  am] 

BILLING  CODE  3810-AE-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

(Recommendation  94-3] 

Rocky  Flats  Seismic  and  Systems 
Safety 

AGENCY:  Defense  Nuclear  FaciUties 

Safety  Board. 

ACTION:  Notice;  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  Rocky  Flats  seismic  and 
systems  safety.  The  Board  requests 
public  comments  on  this 
recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
November  3,  1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue  NW..  Suite  700,  Washington. 
DC  20004-2901. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Carole  C. 
Morgan,  at  the  address  above  or 
telephone  (202)  208-6400. 
Dated:  September  28,  1994. 
lohn  T.  Conway. 
Chairman. 

(Recommendation  94-3) 

Rocky  Flats  Seismic  and  Systems  Safety 
Dated:  September  26,  1994. 

In  its  Recommendation  90-5,  the 
Defense  Nuclear  Facilities  Safety  Board 
(Board)  recommended  that  a  site-wide 
Systematic  Evaluation  Program  be 
conducted  at  the  Rocky  Flats  Plant  (now 
the  Rocky  Flats  Environmental 
Technology  Site),  to  determine  if  safety 


upgrades  should  be  instituted  to  enable 
the  defense  nuclear  buildings  and 
facilities  to  meet  current  .safety 
requirements.  The  mission  of  the  Rocky 
Flats  Environmental  Technology  Site 
has  changed  since  the  issuance  of 
Recommendation  90-5.  and  the 
Implementation  Plan  for  the 
Recommendatio.T  has  been  revised  to 
more  directly  address  the  current 
mission  of  the  Site. 

The  Board  has  been  informed  in 
briefings  by  the  Department  of  Energy 
(DOE)  that  Building  371  is  considered  to 
be  structurally  the  best  on-site  facility 
for  the  storage  of  plutonium,  and  that 
steps  are  therefore  scheduled  that  in 
time  will  move  the  major  part  of  the 
Site's  plutonium  inventory  into  storage 
in  this  building.  As  a  result.  Building 
371  will  assume  a  unique  role  as  the 
storehouse  which  contains  the  largest 
single  accumulation  of  plutonium  in  the 
DOE  complex.  It  follows  that  potential 
health  and  safety  issues  associated  with 
this  proposed  use  of  the  building  also 
assume  very  high  importance. 

Accordingly,  the  Board  has  been 
reviewing  potential  public  health  and 
safety  issues  at  Building  371,  and  in 
particular,  the  building's  capacity  to 
provide  reasonable  assurance  of 
protection  of  public  health  and  safety 
should  it  be  subjected  to  external  forces 
from  natural  phenomena  (earthquakes, 
extreme  winds,  and  floods).  The  Board 
has  observed  that  DOE's  ongoing  studies 
in  the  Systematic  Evaluation  Program  to 
better  identify-  the  potential  hazards 
from  natural  phenomena  at  Building 
371  and  to  establish  means  of  protecting 
against  them  are  not  well  integrated.  An 
effective  systematic  Evaluation  Program 
requires  a  more  thorough  application  of 
the  systems  engineering  process.  The 
Board  has  concluded  that  activities 
currently  underway  in  this  respect,  to 
prepare  Building  371  for  its  extended 
role  in  storage  of  plutonium.  are  not 
logically  structured  and  are  not 
sufficiently  encompassing  in  either 
detail  or  scope  to  assure  that  the  health 
and  safety  of  the  public  will  be 
adequately  protected. 

Therefore,  the  Board  recommends: 

1.  That  an  Integrated  Program  Plan  be 
formulated  to  address  the  civil- 
structural-seismic  safety  issues  and 
evaluations  related  to  the  planned  use  of 
Building  371  for  storage  of  plutonium 
and  related  fimctions.  This  plan  needs 
to  be  foimded  on  the  principles  of 
systems  engineering  and  realistic 
schedules.  Several  studies,  pertinent  to 
such  a  plan,  are  geologic  fault 
investigations,  groundmotion  studies, 
dynamic  building  analyses,  and  soil- 
structure  interaction  analyses.  These 
studies  and  other  elements  need  to  be 


tirwi- 
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combined  with  the  building  mission 
and  any  other  functional  criteria  using 
systems  engineering  principles  to 
develop  the  hitegrated  Program  Plan. 

2.  That  the  above  plan  atldress  and 
explain  any  requirements  fur  changes  to 
the  current  Safety  Analysis  Report  and 
how  such  changes  will  be 
accomplished.  This  includes  effects 
from  earthquakes,  extreme  winds,  and 
floods. 

3.  That  a  c  umprehensive  du<  ument  be 
completed  describing  in  detail  the 
structural  analysis  roetho«loIugy  and 
standards  for  the  building  analysis.  This 
includes  explaining  anal>1i(.jl  methods 
used  and  their  applicability  to  the 
configuration  of  Building  371. 

4.  That  the  integrated  program  plan 
use  both  deterministic  and  probabilistic 
mAtho<1s  to  establish  the  vibratory 
groundmotion  criteria  that  will  be  used 
in  the  structural  evaluation  uf  Building 
371.  This  includes  a  rationale  for 
recon<:iling  differences  Ijetwi^vi  the  two 
methods  Moreover,  thesf  (  rilt-ria 
should  incorporate  the  results  of  a 
cjirefully  planned  and  executed  site 
geologii^l  faulting  investigations. 

5.  Tnat  a  hazard  cUssiric.tiion  be 
selected  for  Building  371  wbx  h  is 
supported  by  rational  anal'  sis  This 
requires  ( onsideration  of  the  niis>ion, 
period  of  intended  use,  and  iui|)oitance 
of  the  building. 

6.  That  the  Intograled  Pni>;ram  Plan, 
c  onsistent  with  the  hazard 
classifuation,  incUule  the  plan  fur 
classifli  atiun  uf  safety  systems  an  a 
rational  basis  consistent  with  the 
mission,  life,  and  iinpnrtanc  e  of 
Building;  371    Issues  ■  d  with 
hazard  classincatiuii   i  ^ificatiun 
of  safely  systems  are  di.MUss«>d  in  the 
Board's  April  29,  1994.  letter  to  Under 
.Secretary  Curtis 

7.  Th;tt  an\  '     'Is  used  in 
evaluating  h.:.  .oin  natural  and 
man-made  phenomena  be  comparalile  to 
those  used  in  rommerrial  niiLlear 
practice. 

8.  Thnt  the  Program  Plan  utui  the 
results  of  Its  activities  lie  us«!<l  to  specify 
building  upgrade  and  improvements 
consistent  with  the  mission  of  niiilding 
371 

|ohn  T  (Conway, 
Chairman. 
Seplembar  26.  IWM. 

rlKUI^ry 

Washingiun,  IX.  iUSHS 

Dear  Svcretary  O'Leary   On  Soptembei  26, 
l<><M.  the  Defense  Nuc  l«ar  Fdiitille^  Safety 
Hoard.  In  trrordanre  with  42  I'  S  C 
1)  ;:286«(S).  unanimously  approval 
Rai  iwiii— mlalioii  M-3  which  i«  enckmed  tor 
yoltfCewMHalion.  Reconunendaiion  <M-3 
deals  with  Rai  ky  Flats  Seisiaa  and  NystwiM 
Saiety 


42  U.S.C  $  22«ed(a)  requires  the  Board, 
after  receipt  by  you,  to  promptly  maka  this 
recommandation  available  to  the  public  io 
tlw  Depaliueot  of  Energy  s  regional  public 
raading  rooms.  The  Board  believes  the 
recommendation  contains  no  informatioti 
which  is  ciaasifMd  or  otherwise  restricted.  To 
the  extaal  this  racommendation  does  not 
include  information  restricted  by  DOE  under 
the  Atomic  Energy  Act  of  1954,  42  U  S.C. 
M  2161-68,  as  amended,  please  arrange  to 
have  this  recommendation  promptly  placed 
on  file  in  your  ref(>onal  public  reading  rooms 

The  Board  will  publish  this 
recommendation  in  the  Federal  Renter 

Sincerely, 
)ohn  T.  Conway, 
Chatrman. 

jFR  Dot   94-24412  Filed  10-3-94.  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  Meeting 

AGENCY:  National  Advisory  Council  on 
Indian  Education.  Education. 
ACTION:  Notice  of  teleconference 

meeting. 

•UMMARV:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  emergency  teleoinferenre 
meeting  of  the  National  Advisory 
Cxiuncil  on  Indian  Education  This 
notice  also  describes  the  functions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
F"»»<leral  Advisory  Committee  Act 
DATES  AND  TIME:  Thursday  Octuiier  6. 
1994  from  12  00  noon  eastern  standard 
time  until  the  conclusion  of  business. 
AOOf^ESSES:  The  telo<  f)nferenc;e  call  will 
be  hrld  dt  the  ofhce  of  the  National 
,^dvisory  Council  on  Indian  EjIui  ation. 
330  C  St  SW  ,  Rm.  4072,  Washington, 
IX:  20202-7556. 

FOR  FURTHER  INFORMATION  CONTACT: 
RoU.Tt  K  t  Inago,  Exet  utive  Director, 
National  Advisory  Council  on  Indian 
Education,  330  C  Stre«t,  S  W  .  Room 
4072,  Switzcr  Building,  VV.isliinglon,  DC 
20202-7556.  Telephone:  (202)  205- 
835.1 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Art  of 
1988  (25  U.S.C  2642).  The  Cx>uncil  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
(arrying  out  responsibiUties  under  the 
Indian  Education  Act  of  1988  (Part  C. 
Title  V,  Pub.  L.  100-297)  and  to  advise 
(Congress  and  the  Secretary  uf  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  front  which  they 


can  benefit  and  submit  a  list  of 
nominees  for  the  position  of  Director, 
O^ice  of  Indian  Education. 

The  Chairman  of  the  National 
Advisory  Council  on  Indian  Education 
has  called  for  a  teleconference  meeting 
of  the  full  Council  on  Thursday,  October 
6,  1994  at  12:00  noon  eastern  standard 
time.  The  purpose  of  the  meeting  is  to 
Hnalize  recommendations  for 
submission  to  the  Secifetary  of 
Education  regarding  the  selection  of  a 
Director  for  the  Office  of  Indian 
Education.  This  is  an  open 
teleconference  call  and  the  public  may 
attend. 

The  public  is  being  given  less  than 
fifteen  days  notice  for  this 
teleconference  call  due  to  the  urgency  of 
submitting  re<-ommendations  to  the 
.Secretary  regarding  the  selection  of  a 
director  for  the  Office  of  Indian 
Education.  During  its  meeting  the  week 
of  September  19,  NACIE  was  unable  to 
conclude  the  agenda  item  wmceming 
the  selection  of  a  director  for  the  Office 
of  Indian  Education.  It  is  necessary  for 
NACIE  to  submit  its  recommendations 
to  the  Secretary'  of  Education  as  soon  as 
possible  in  order  to  fill  the  position 
promptly. 

Records  shall  l)e  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Street  S.W.,  Room 
4072.  Washington,  DC  20202-7556  from 
the  hours  of  9:00  am.  to  4:30  p.m 
Monday  through  Friday,  except 
holidays. 

Dated:  Septemtwr  29,  1994 
Eddie  L.  Tullis, 

Choirman.  \at lona I  Advisory  Count  il  on 
Indian  Education. 

|FR  Dot .  94-24563  Filed  10-3-94:  8  45  sm) 
8ILLMO  COOf  4000-01 -M 


National  Workplace  Literacy  Program 

AGENCY:  Department  of  Education 
ACTION:  Withdrawal  of  notice  of 
proptised  priority. 

SUMMARY:  The  Secretary  withdraws  the 
notii  e  of  proposed  priority  for  the 
National  Workplace  Literacy  Program: 
Workplace  literacy  services  for 
empowerment  zones  or  enterprise 
communities  published  on  June  16. 
1994  (59  FR  31032).  The  S*H.retary 
withdraws  this  proposed  priority 
lMK;ause  no  funds  are  available  for  fiscal 
year  1995  Io  support  awarils  under  this 
prioritv 

FOR  FURTHER  INFORMATION  CONTACT: 
.Sarah  Newcornb.  Office  of  Vocational 
and  Adult  Education,  U.S.  Department 
uf  Education,  40U  Maryland  Avenue. 


SW.,  room  4417-MES,  Washington,  DC 
20202-7240,  Telephone  (202)  205-9872; 
or  Jeanne  Williams,  Office  of  Vocational 
and  Adult  Education,  U.S.  Department 
of  Education,  400  Mar>'land  Avenue, 
SW.,  room  4513-MES,  Washington,  DC 
20202-7327;  Telephone (202) 205-5977. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Services  (FIRS)  at  1-800-877- 
8339  between  8  a.m.  and  8  p.m..  Eastern 
time,  Monday  through  Friday. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.198B  National  Workplace 
Literacy  Program) 

Dated:  September  27. 1994 
Augusta  Souza  Kappner, 
Assistant  Secretary,  Office  of  Vocational  and 
Adult  Education. 

(FR  Doc.  94-24411  Filed  10-3-94;  8:45  am] 
BILLING  CODE  4001-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos  QF83-333-002  and  OFB3-333- 

003] 

Cal  Ban  Corp.,  Amendment  to  Filing 

September  28,  1994. 

On  September  21,  1994,  Cal  Ban  Corp. 
tendered  for  filing  a  supplement  to  its 
filing  in  these  dockets. 

The  supplement  pertains  to  the 
technical  aspects  of  the  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  in  accordance  with  rules  211  and 
2 14  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
October  18,  1994,  and  must  be  served  on 
the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
,^ny  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Setrefaiy. 
IFR  Doc  94-24429  Filed  10-3-94;  8:45  am] 
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[Docket  No,  ER94-1 35-000,  et  al.] 

Wisconsin  Power  &  Light  Company,  et 
al.  Electric  Rate  and  Corporate 
Regulation  Filings 

September  27.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  and  Light  Company 

(Docket  Nos.  ER94-135-000  and  ER94-320- 
000) 

Take  notice  that  on  September  20, 
1994,  Wisconsin  Power  and  Light 
Company  (WP&L)  tendered  for  filing  an 
amendment  in  the  above  referenced 
Dockets.  WP&L  respectfully  requests  a 
waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
May  15, 1994. 

Comment  date:  October  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  and  Light  Company 

(Docket  No.  ER94-1563-0O0] 

Take  notice  that  on  September  20, 
1994.  Wisconsin  Power  and  Light 
Company  (WT&L)  tendered  for  filing  an 
amendment  in  the  above  referenced 
Docket.  WP&L  respectfully  requests  a 
waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
August  13,  1994. 

Comment  date.  October  11, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  CNG  Power  Sei^ices  Corporation 

(Docket  No.  ER94-1 554-000) 

Take  notice  that  on  September  13. 
1994,  CNG  Power  Services  Corporation 
filed  an  amendment  to  its  application 
for  approval  to  market  capacity  and 
energy  at  maket-based  rates.     > 

Comment  .-/i iff?.  October  11. 1994,  in 
accordance  v\  ith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Commonwealth  Electric  Company 

(Docket  No.  ER 94 -1600-000) 

Take  notice  that  on  August  26,  1994, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing 
pursuant  to  §35.12  of  the  Commission's 
regulations  a  Dispatchable  System 
Power  Sale  Agreement  governing  the 
sale  by  Commonwealth  of  Dispatchable 
S.ystem(Power  (as  defined  herein)  to 
Fitchburg  Gas  &  Electric  Company 
("FG&E").  By  the  provisions  of  this 
agreement.  Commonwealth  proposes  to 
sell  to  the  Buyer  electric  power  upon 
terms  and  conditions  and  in  amounts 
mutually  acceptable  to  each  party. 

A  copy  of  this  filing  has  been  served 
upon  the  Buyer  and  upon  the 


Massachusetts  Department  of  Public 
Utilities. 

Comment  dafe;  October  12,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5,  Central  Hudson  Gas  &  Electric  C^orp. 

[Docket  .No.  ER94-1662-0001 

Take  notice  that  on  September  19, 
1994,  Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E).  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations  in  18  CFR,  as 
an  Initial  Rate  Schedule,  a  Power  Sales 
Tariff  whereby  Central  Hudson  may  sell 
capacity  and/or  energy  to  electric 
utilities,  as  the  parties  may  mutually 
agree  from  time  to  time.  The  proposed 
Tariff  requires  interested  purchasers  to 
enter  into  a  Service  Agreement  with 
Central  Hudson  before  transactions  may 
commence  under  this  Tariff  Service 
under  this  agreement  is  requested  to 
commence  on  November  15, 1994. 

Central  Hudson  requests  that  its  Tariff 
be  accepted  for  filing  and  allowed  to 
become  effective  in  accordance  with  its 
terms  as  specified.  CHG&E  has  served  a 
copy  of  the  filing  upon  the  New  York 
State  Public  Service  Commission. 

Comment  date:OctoheT  11.  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6,  Wisconsin  Electric  Power  Company 

(Docket  No.  ER94-1663-000) 

Take  notice  that  on  September  19, 
1994,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric),  tendered 
for  filing  a  Coordination  Sales  Tariff 
Service  Agreement  between  itself  and 
Consolidated  Water  Power  Company 
(Consolidated).  This  power  sales  tariff 
was  accepted  by  FERC  by  letter  order 
dated  June  14,  1994  (Docket  No  ER94- 
1179-000). 

Wisconsin  Electric  requests  an 
effective  dale  of  September  14.  1994,  in 
order  to  take  advantage  of  power  supply 
economies  in  the  bulk  power  market. 
Wisconsin  Electric  is  authorized  to  state 
that  Consolidated  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  the  Public  Service  Commission  of 
Wisconsin. 

Comment  da/e;  October  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7,  Wisconsin  Electric  Power  Company 
(Docket  No.  ER94- 1664-000) 

Take  notice  that  on  September  19, 
1994,  Wisconsin  Electric  Power 
Company  (Wisconsin  Electric)  tendered 
for  filing  an  Electric  Service  Agreement 
between  itself  and  Heartland  Energy 
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Services  (HES).  Th«  Agreement  provides 
for  service  under  Wisconsin  Electhc's 
Coordination  S«les  Tariff  which  was 
accepted  by  FllRC  by  letter  order  dated 
)une  14.  1994  (Docket  No.  ER94-H79- 
0()0). 

Wisconsin  Electric  requi^sts  an 
effective  date  coincident  with  the  filing 
date  in  order  for  HES  to  take  advantage 
of  power  supply  eco!  ii  the  bulk 

power  market   VV'isfi'  cine  is 

authorized  to  state  that  Mb6  joins  in  the 
requested  effociive  date. 

Copies  of  the  filing  have  been  served 
on  the  Public  Service  Conunission  of 
Wisconsin. 

Comment  date:  October  11,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

8.  Consolidated  Edison  (.ompany  of 
New  York,  Inc. 

IDocliet  No  ER94-1666~0UU| 

Take  notice  that  on  .September  20, 
1994,  Consolidated  Edison  Company  of 
New  York,  Inc.  (Con  Edison)  tendered 
for  filing  an  agreement  to  provide 
interruptible  transmission  service  for 
Rainbow  Energy  Marketing  CA>rporation 
(Rainbow). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Rainbow. 

Comment  date.  October  11,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Great  Bay  Power  Corporation 

IDocket  No.  ER94- 1667-0001 

Take  notice  that  on  September  20. 
1994.  Great  Bay  Power  C^irporation 
(Great  Bay),  tendered  for  niiiig  a  service 
agreement  between  Reading  .Municipal 
Light  Department  and  Great  Bay  for 
service  under  Great  Bay's  Tariff  for 
Short  T'nn  Sales.  This  tariff  was  • 
accepli.'d  for  filing  by  the  Commission 
on  November  11.  1993.  in  Docket  No. 
ER93-924-000.  The  service  agreement 
is  proposed  to  be  effective  October  1. 
1994. 

Conunent  date  October  11.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

IDocket  No  ER'}4-166»-0O0| 

Take  notice  that  on  September  21. 
1994,  Wisconsin  Public  Servi»« 
Corporation  tendered  for  filing  four 
executed  service  agreements  with  the 
City  of  Wisconsin  Rapids.  Upi^er 
Peninsula  Power  Company, 
Consolidated  Water  Power  Qimpany 
and  Rainbow  Energy  Marketing  Corp. 
under  its  CS-1  Coordination  Sales 
Tariff.  Wisconsin  Public  5>ervice 


reque,sts  waiver  of  the  Commission's 
regulations  to  pemiit  the  Service 
Agreements  to  become  effective  in 
accordance  with  their  terms.  Wisconsin 
Public  Ser\'ice  also  tendered  for  filing 
an  amendment  that  adds  Rainbow  to  its 
list  of  potential  purchasers  under  the 
tariff. 

Comment  dofe;  October  11,  1994.  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

11.  Central  Maine  Power  Company 

[Docket  No.  ER94-1669-O00I 

Take  notice  that  on  September  21 . 
1994.  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  a  Power 
Purchase  Agreement  between  CMP  and 
Unnamed  Subsidiary,  dated  as  of 
October  12. 1994  (Agreement).  CMP  will 
purchase  and  Subsidiary  will  sell  all  of 
the  energy  and  capacity  from  a  32  MW 
biomass-fueled  generating  facility 
located  in  the  Town  of  Fort  Fairfield. 
Maine. 

Comment  date:  October  11.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  American  Electric  Power  Service 
Corporation 

|Do(  kat  No.  ER94-1 670-0001 

Take  notice  that  on  September  21 , 
1994.  American  Electric  Power  Ser\'ice 
Corporation,  on  behalf  of  Appalachian 
Power  Company.  Columbus  Southern 
Power  Company,  Indiana  Michigan 
Power  Company,  Kentucky  Power 
Company  and  Ohio  Power  Company, 
(the  AEP  Companies)  tendered  for  filing 
an  AEP  System  Interim  Allowance 
Agreement.  The  purpose  of  the 
Agreement  is  to  establish,  on  an  interim 
basis,  a  methodology  and  transfer  price 
for  the  transfer  of  SO}  emission 
allowances  among  the  AEP  Companies. 

The  AEP  Companies  request  an 
effective  date  of  January  1.  1995. 

Copies  have  been  served  upon  the 
state  regulatory  commissions  in  Indiana, 
Kentucky,  Michigan,  Ohio,  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  Oclober  11,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Old  Dominion  Electric  Cooperative 
IDnckei  No.  L5»4-40-UUUl 

Take  notice  that  on  September  21. 
1994.  Old  Dominion  Electric 
Cooperative  filed  an  application  under 
§  204  of  the  Federal  Power  Act  seeking 
authorization  to  issue  and  renew  short- 
term  debt  in  an  amount  not  to  exceed 
$125  million  outstanding  at  any  one 
time,  including,  without  limitation, 
commercial  paper,  notes  or  other 
obligations,  with  a  maturity  of  one  year 


or  less,  to  be  issued  from  time  to  time 
during  the  period  from  November  30, 
1994  through  November  30.  1996.  with 
a  final  maturity  date  no  later  than 
November  30,  1997. 

Comment  date:  October  20. 1994,  In 
accordance  with  Standard  Pciragrapb  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  hr 
to  protest  said  fTling  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  DC.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretory. 

|FR  Doc  94-24430  Piled  10-3-94:  8:45  amj 
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[Protect  No.  l0854-002-Ai(E,  Cataract 
Hydroelectric  Project] 

Upper  Peninsula  Power  Company; 
Amended  Notice  of  Site  Visit 

September  28, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  initial  license  of  the 
Cataract  Hydroelectric  Project,  FERC 
No.  10854-^12.  The  project  is  located 
on  the  Escanaba  River  Basin  in 
Marquette,  CO,  near  Gwinn,  Michigan. 

As  part  of  the  licensing  proceedings 
for  the  Cataract  Hydroelectric  Project, 
the  Coniniissio.n  issued  on  September 
20. 1994,  a  Notice  of  Site  Visit.  The  staff 
was  informed  that  there  was  an  error  in 
the  day  the  site  visit  was  to  be  held. 

Due  to  the  above  error,  the  project  site 
visit  will  be  held  on  Thursday,  October 
6.  1994 

If  you  would  like  to  attend  the  site 
visit,  we  will  meet  at  10:00  p.m.  on 
Thursday,  October  6,  at  Jerry's 
Restaurant  Parking  Lot,  Highway  M-35 
across  from  the  Gwinn  High  School.  The 
Cataract  Hydro  Project  address  and 
directions  to  the  meeting  location  are  as 
follows: 


From  Marquette.  Ml,  travel  approximately  8 
miles  west  on  US  41.  Turn  south  on 
Highway  M-35,  travel  approximately  Z5 
miles  to  the  City  of  Gwinn.  Highway  M- 
35  is  the  main  road  through  Gwinn. 

We  will  conclude  the  site  visit  at  the 
Hydroelectric  Project  location.  Please  be 
aware  that  you  will  be  responsible  for 
your  own  lodging,  transportation,  and 
meais. 

Please  notify  Mr.  Max  Curtis,  Upper 
Peninsula  Power  Company  (UPPCo),  at 
(906)  487-5063,  if  you  plan  to  attend  the 
site  visit.  All  those  attending  the  site 
visit  are  urged  to  refrain  from  any 
communication  concerning  the  merits  of 
the  licen.-e  application  to  any  member 
of  the  Commission  staffer 
Commission's  Coiitisctor,  CH2M  HJLL, 
outside  of  the  established  process  for 
developing  the  licensing  record. 

For  further  information,  please 
contact  Ms.  Angela  Oliver  at  (202)  219- 
2998. 

Lois  D.  Cashell, 
Secretary. 

[PR  Doc  94-24431  Filed  10-3-94;  8.45  ami 
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[Docket  No.  CP94-792-000,  et  al.] 

NorAm  Gas  Transmission  Company,  et 
al.;  Natural  Gas  Certificate  Filings 

September  27,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  NorAm  Gas  Transmiseioo  Company 

IDocket  No.  CP94- 792-000) 

Take  notice  that  on  September  22, 
1994.  NorAm  Gas  Transmission 
Company  (NGT),  1600  Smith  St.-eet, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP94-792-O00  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon 
certain  facilities  in  Louisiana  undiy 
NGT's  blanket  certificate  issued  in 
Docket  .Nos.  CP82-3B4-O00  and  CP82- 
384-001  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commi-ssion  and  open  to  public 
inspection. 

Specifically  NGT  proposes  to  abandon 
Line  AM-164,  which  consists  of  939 
feet  of  4-inch  pipe,  a  1-inch  tap  and  a 
2-inch  U-shaped  meter.  NGT  states  that 
these  facilities,  located  in  Caddo  Parish, 
were  con.structed  to  provide  service  to  a 
pipeline  yard  by  Arkia,  a  division  of 
NorAm  Energy  Corp.  (Arkla).  NGT 
mentions  that  Arkla  no  longer  operates 
this  pipeline  yard  and  has  consented  in 
writing  to  the  abandonment.  NGT 


asserts  that  the  pipe  would  be 
abandoned  in  place  and  the  above 
ground  facilities  would  be  removed. 

Comment  date:  November  14,  1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notic:e. 

2.  Empire  State  Pipeline 

[Docket  No.  CP94-794-000) 

Take  notice  that  on  September  22, 
1994,  Empire  State  Pipeline  (Empire), 
2000  M  Street,  N.W.,  Washington,  D.C. 
20036,  filed  in  Docket  No.  CP94-7S4- 
000  an  application  pursuant  to  Section 
7(c)  of  the  Natiu-al  Gas  Act  (NGA) 
requesting  a  blanket  certificate  of  public 
convenience  and  necessity  authorizing 
Empire  to  transport  natural  gas  under 
Section  284.224  of  the  Commission's 
Regulations,  as  may  be  amended  from 
time  to  time,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Empire  is  a  Hinshaw 
pipeline  within  the  meaning  of  the  NGA 
and  as  determined  by  the  Commission 
in  Docket  No.  CP90-3 16-002  and  CP90- 
317-002,  et  al.  It  is  explained  that 
Empire  commenced  operations 
November  1, 1993,  and  that,  for  the 
period  November  1,  1993,  through 
August  31,  1993,  Empire  received  30.8 
Bcf  of  natural  gas  at  its  interconnection 
with  TranisCanada  Pipelines  Limited, 
located  at  the  international  border 
between  Canada  and  New  York.  It  is 
further  explained  that  this  is  Empire's 
only  receipt  point  and  that  the  volume 
received  there  was  the  total  volume 
received  by  Empire  for  the  year.  Empire 
states  that  it  will  raise  its  rates  and 
tariffs  on  file  with  the  Pubfic  Sen'ice 
Commission  of  New  York  for  the 
transportation  serwces  rendered  under 
the  blanket  certificate  requested  in  the 
subject  application.  Empire  further 
states  that  it  will  comply  with  all 
applicable  conditions  contained  in 
paragraph  (e)  of  §  284.224  of  the 
Commission's  Regulations. 

Comment  date:  October  18, 1994.  in 
acco.'dance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP94-796-0001 

Take  notice  that  on  September  22, 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  3800  Frederica 
Street,  Owensboro,  Kentucky  42301 . 
filed  in  Docket  No.  CP94- 796-000  a 
request  pursuant  to  §§157.205  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212)  for 
authorization  to  add  a  new  delivery 
point  in  Breckinridge  County.  Kentucky, 


to  serve  an  existing  customer,  Western 
Kentucky  Gas  Company  (Westenil, 
under  Texas  Gas's  blanket  certificate 
issued  in  Docket  No.  CP82-407-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  tlie 
request  that  is  on  file  with  the 
Commission  and  open  to  pubhc 
inspection. 

The  proposed  delivery  point  will  be 
located  on  Texas  Gas's  Herbert- 
Cannellfon  8-inch  pipeline  at  Mde  Post 
3+1662  near  Weberstown  in 
Breckinridge  County,  Kentucky,  and 
will  be  known  as  the  Weberstown 
Delivery  Point. 

Texas  Gas  states  that  the  Weberstown 
Delivery  Point  will  enable  Western  to 
render  natural  gas  service  for  residential 
heating  in  the  community  of 
WeberstowTi. 

Texas  Gas  states  that  the  Weberstown 
Delivery  Point  is  actually  a 
"reclassification"  of  an  existing  "farm 
tap".  Texas  Gas  states  that  it  will  not  be 
necessary  for  Texas  Gas  to  construct  any 
new  facilities  or  modify  any  existing 
facilities  at  this  location.  Texas  Gas 
states  that  Western  will  replace  the  two 
meters  it  currently  owns  and  operates  at 
this  location  with  a  single  larger  meter 
to  accommodate  both  the  existing 
service  rendered  at  this  "farm  tap  "  and 
the  projected  requirements  for  the 
Weberstown  community. 

Texas  Gas  states  that  S€;rvice  to  this 
new  delivery  point  will  be 
accomplished  within  Western's  existing 
contract  quantities  as  set  forth  in 
Western's  Firm  Transportation 
Agreement-2k)ne  3  with  Texas  Gas  and 
its  Firm  No  Notice  Transportation 
Agreement  with  Texas  Ges.  Texas  Gas 
further  states  that  since  no  increase  in 
contract  quantities  has  been  requested 
by  Western,  the  above  proposal  can  be 
accomplished  without  detriment  to 
Texas  Gas's  other  customers. 

The  estimated  maximum  annual 
quantity  of  natural  gas  to  be  deUvered 
to  Western  at  this  point  will  be  2.500 
MMBtu,  with  a  proposed  maximum 
daily  quantity  of  10.5  MMBtu. 

Comment  dote:  November  14, 1994.  in 
accordance  with  Standard  Paragrsph  G 
at  the  end  of  this  notice. 

4.  NorAm  Gas  Transmission  Company 

IDocket  .\o.  CP94-798-000) 

Take  notice  that  on  September  23, 
1994,  NorAm  Gas  Transmission 
Company  (NGT),  1600  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP94-798-000  a  request  pursuant  to 
Sections  157.205,  157.211,  and  157.212 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205. 
157.211.  and  157.212)  for  approval  to 
construct  and  operate  a  deUverv  tap 
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located  in  Titus  County.  Texas  for 
delivery  of  natural  gas  to  ARKLA.  a 
division  of  NorAm  Energy  Corporation, 
for  redelivery  to  its  customer.  Exxon 
Company.  U.S.A.  (Exxon),  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA).  all  as  more  fully  sot  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  opon  to  public 
inspeition. 

NGT  proposes  to  construct  and 
operate  a  one-inch  deliven.'  tap  on  its 
Line  AM-74  for  ultimate  redelivery  to 
Exxon.  NGT  states  that  the  estimated 
volumes  to  be  delivered  through  this  tap 
are  appro.ximately  2.000  Mcf  annually 
and  48  Mcf  on  a  peak  day  NGT 
indicates  that  the  volumes  delivered  are 
within  ARKLA  s  certificated  entitlement 
and  NGT"s  tariff  does  not  prohibit  the 
addition  of  new  delivery  points.  NGT 
hirther  indicates  that  it  has  sufficient 
capacity  to  accomplish  the  deliveries 
without  detriment  or  disadvantage  to  its 
other  customers  NGT  further  states  that 
it  will  transport  gas  to  ARKLA  and 
provide  service  under  NGT's  Order  No. 
636  rate  schedules.  It  is  indicated  that 
the  estimated  cost  of  construction  is 
$1930,  and  that  ARKLA  will  reimburse 
NGT  for  all  construction  costs. 

Comment  date:  November  14.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Texas  Gas  Transmission  Corporation 
Columbia  Gulf  Transmission  Company 

IDocket  .No  CP94-80O-0O01 

Take  notice  that  on  September  23, 
1994.  Texas  Gas  Transmission 
Corporation  (Texas  Gas).  P.O  Box  1160. 
Owensboro.  Kentucky.  42302  and 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf).  P  O.  Box  683.  Houston. 
Texas.  77001.  filed  a  joint  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  requesting  authority  to  abandon 
a  transportation  service  provided  by 
Texas  Gas  and  Columbia  Gulf  for  ANR 
Pipeline  Company  performed  under 
Texas  Gas"  Rate  Schedule  X-37  and 
Columbia  Gulfs  Rate  Schedule  X-5.  all 
as  more  fully  set  forth  in  the  applicdtion 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection 

The  transportation  service  was 
authorized  in  Docket  No.  CP7 1-1 56-000 
which  approved  the  transportation  on  a 
firm  basis  of  up  to  20.548  Mcf/.  The 
transportation  agreement  between  Texas 
Gas.  Columbia  Gulf  and  ANR  provided 
for  a  twenty-year  primary  term 
continuing  from  year-to-year  thereafter, 
unless  canceled  by  either  party  by  at 
least  six  months  written  notice.  ANR 
offered  the  transportation  agreement  for 
assignment  to  its  converting  sales 
customers  consistent  with  the 
Commission's  restructuring  policy  with 


regard  to  upstream  transportation 
agreements.  ANR.  Texas  Gas.  and 
Columbia  Gulf,  have  agreed  to  cancel 
the  transportation  agreement  effective 
December  1.  1993.  since  none  of  ANR's 
customers  chose  to  accept  assignment  of 
the  transportation  agreement. 

Comment  dafe.  Otober  18.  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

6.  PetroCorp  Incoqporated 

I  Docket  No  CP*14-80-»-(X)0| 

Take  notice  that  on  September  26. 
1994.  PetroCorp  Incorporated 
(PetroCorp).  IfiBOO  Greenspoint  Park 
Drive.  Suite  300.  North  Atrium. 
Houston.  Trv.is  77060-2391.  filed  a 
petition  for  declaratory  order  in  Docket 
No.  CP94-804-O00.  requesting  that  the 
Commission  declare  that  facilities  to  be 
constructed  in  Montezuma  County. 
Colorado  to  be  called  the  Anasazi 
Gathering  System  (AnaSazi)  would  have 
the  primary  function  of  gathering 
natural  gas  and  would  thereby  be 
exempt  from  the  Commission's 
jurisdiction  pursuant  to  Section  i(b)  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

PetroCorp  states  that  it  and  other 
operators  have  discovered  a  new  gas 
producing  area  in  the  Paradox  Basin. 
Montezuma  County.  Colorado. 
PetroCorp  indicates  that  it  has  proposed 
the  construction  of  a  gathering  system 
from  three  existing  wells  in  this  area, 
plus  other  wells  which  are  expected  to 
be  drilled,  to  connect  with  the  gathering 
system  of  Western  Gas  Resources,  Inc. 
(Western)  in  San  Juan  County.  New 
Mexico.  It  is  stated  that  the  gas  would 
be  transported  through  Western's 
system  to  connect  with  the  transmission 
facilities  of  El  Paso  Natural  Gas 
Company. 

in  support  of  its  request.  PetroCorp 
points  out  how  the  facilities  meet  the 
primary  function  test  set  out  in 
Farmland  Industries.  Inc.,  23  FERC  1 
61  063  (1983).  as  later  modified. 

Length  and  Diameter  of  the  Line 

PetroCorp  points  out  that  the  Anasazi 
Gathering  System  will  consist  of  22.2 
miles  of  4V2  inch  pipe  It  is  also 
indicated  that,  as  additional  wells  are 
completed,  additional  lateral  4V2  inch 
pipelines  will  be  built. 

Central  Point  in  the  Field  and 
Geographic  Configuration 

PetroCorp  stales  that  the  boundaries 
of  the  field  are  not  yet  defined. 
PetroCorp  indicates  that  it  plans  to 
build  a  trunkline  or  spine  across  the 
producing  area,  constructing  lateral 


pipelines  as  necessary  to  connect  new 
producing  wells  as  they  are  drilled. 
PetroCorp  stales  that  the  field  has  no 
central  point,  but  is  configured  similarly 
to  the  system  in  Amerada  Hess 
Corporation.  Docket  No.  CP91-1314- 
003.  which  it  indicates  the  Commission 
determined  to  be  gathering  in  an  order 
issued  on  May  27.  1994. 

Location  of  Compressors  and 
Processing  Plants 

PetroCorp  states  that  temporary 
portable  compressor  facilities  will  be 
installed  at  each  well  until  the  total 
number  of  wells  to  be  served  by  the 
system  is  determined.  It  is  indicated 
that  at  that  time  an  appropriate.^ 
permanent  compression  unit  would  be 
located  on  the  gathering  system  at  an 
appropriate  downstream  point. 
PetroCorp  states  that  no  processing 
plant  is  contemplated.  PetroCorp  points 
out.  however,  that,  if  sufficient  liquid 
and  liquefiable  hydrocarbons  are 
contained  in  the  gas  stream  to  make 
their  extraction  economically  attractive, 
a  processing  plant  may  be  constructed  at 
a  dowTistream  point. 

Location  of  Wells  and  Operating 
Pressure  of  the  Line 

PetroCorp  slates  that  a  number  of 
wells  are  located  along  the  proposed 
spine.  It  is  also  indicated  that  the 
operating  pressure  of  the  proposed 
system  will  be  approximately  100  psig 
at  the  wellhead  and  approximately  400 
psig  at  the  delivery  point  to  Western. 

Comment  date:  October  18.  1994.  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulator)-  Commission. 
Washington,  DC.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will* 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
fertifit^te  and/or  pennission  and 
approval  for  the  proposed  abandorunent 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
Riven. 

Under  the  procediu-e  herein  pro\ided 
for,  un)»'ss  otherwise  advised,  it  will  be 
unneces.sary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  daj's  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  .pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  ijilervene  or  notice 
of  intervention  and  pursuant  to  .Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  vwithdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instaiit  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  .Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
SccKtajy. 
IFR  Doc.  94-24432  Filed  10-3-94;  8.45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP9  3-613-002,  et  al  1 

Pacific  Gas  Transmission  Company,  et 
ai.;  Natural  Gas  Certificate  Filings 

Stj)temt)ftr  28,  1994 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pacific  Gas  Transmission  Company 

IDocket  No.  CP93-61»-002| 

Take  notice  that  on  September  26. 
1994,  Pacific  Gas  Transmission 
Company  (PGT),  160  Spear  Street,  San 
Francisco,  California,  94105-1570.  filed 
an  Amendment  to  its  Application  in 


Docket  Nos.  CP93-6 18-000  and  001.  In 
this  proceeding.  PGT  is  requesting  a 
Certificate  of  Public  Convenience  and 
Necessity  under  Section  7(c)  of  the 
Natural  Gas  Act.  and  Part  157.  Subpart 
A  of  the  Commission's  Regulations.  PGT 
seefc*  to  construct  and  operate  two 
extensions  of  its  mainline  facilities — the 
Coyote  Springs  Extension  and  the 
Medford  Extension.  These  extensions 
would  be  used  to  provide  firm 
transportation  service  to  Portland 
General  Electric  Company  (Portland 
General)  and  WP  Natural  Gas.  a  division 
of  The  Washington  Water  Power 
Company  (Wash.  Water),  respectively. 
PGT  proposes  to  recover  the 
incremental  cost-of-service  of  the 
respective  extensions  through 
surcharges  to  its  existing  FTS-1  Rate 
Schedule.  In  this  amendment.  PGT 
details  the  specific  surcharge  rate 
treatment  for  the  volumes  to  be  shipped 
by  Portland  General  and  Wash.  Water 
over  the  two  proposed  extensions. 
PGT's  proposal  is  more  fully  set  forth  in 
the  application  and  amendments  which 
are  on  file  with  the  Commission  and 
open  to  pubhc  inspection. 

Specifically,  PGT  requests  approval  of 
a  deferred  cost  recovery  mechanism  for 
part  of  Wash.  Water's  service  on  the 
Medford  Extension.  PGT  states  that  the 
deferred  mechanism  does  not  alter  the 
proposed  incremental  rate  structure  for 
service  on  the  proposed  extensions.  PGT 
also  states  that  the  deferred  mechanism 
is  designed  to  permit  Wash.  Water  to 
remain  competitive  with  competing 
electric  rates  in  its  service  area,  and 
afford  PGT  an  opportunity  to  recover 
the  Ufe  cycle  cost-of-service  for  the 
service  for  Wash.  Waters  on  a  deferred 
basis.  PGT  proposes  to  file  annual 
reports  containing  the  adjusted  Wash. 
Water  rate  and  related  information  on 
any  deferred  balance. 

Lastly,  PGT  proposes  to  recover  the 
cost  of  extensions  based  upon  a  straight- 
line  depreciation  schedide  which  is 
equal  to  the  length  of  the  L-ansportation 
agreements  for  each  extension.  For 
service  to  Portland  Gejieral  over  the 
Coyote  Springs  Extension,  the  term  of 
the  contract  is  20  years.  For  service  to 
Wash.  Walnr  over  the  Medford 
Exlonsion  the.  the  term  of  the  contracts 
is  30  years,  (there  are  two  contracts 
between  PGT  and  Wash.  Water). 

Comment  date:  October  14. 1994,  in 
accordance  with  the  first  paragraph  of 
Standard  Paragraph  F  at  the  end  of  this 
notice.  However,  any  person  who  has 
already  filed  an  intervention(s)  in 
Docket  No.  CP93-618.  et  al,  need  not 
fileagmn. 


2.  Southern  Natural  Gas  Company 

(Dorket  No.  CP94-793-000| 

Take  notice  that  on  September  22, 
1994.  Southern  Natural  Gas  Company 
(Southern).  Post  Office  Box  2563. 
Birmingham,  Alabama  35202-2563. 
filed  in  Docket  No.  CP94-793-000  a 
request  pursuant  to  §§  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  and  operate  a 
dehvery  point  for  service  to 
Litemational  Paper  under  Southern's 
blanket  certificate  issued  in  Docket  No. 
CP82-406-000.  all  as  more  hilly  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically.  Southern  proposes  to 
construct  and  operate  certain 
measurement  and  other  appurtenant 
facilities  in  order  to  provide 
transportation  service  to  International 
Paper  at  a  delivery  point  for  service  to 
International  Paper's  Riverdale  Plant  in 
Dallas  County,  Alabama.  Southern  states 
that  International  Paper  is  presently  in 
the  process  of  expanding  its  facilities  at 
the  Plant  that  will  require  additional  gas 
requirements.  Southern  also  indicates 
that  it  proposes  to  locate  the  facilities  at 
or  near  Mile  Post  185.2  on  its  24  and  26- 
inch  South  Main  Lines  in  Dallas 
County,  Alabama. 

Southern  slates  that  International 
Paper  has  complied  wnth  all  the 
requirements  under  Section  36  of  the 
General  Terms  and  Conditions  of 
Southern's  FERC  Gas  Tariff  for  the 
installation  of  tlie  direct  delivery 
connection  by  Southern.  Southern  states 
that  it  will  transport  gas  on  behalf  of 
International  Paper  pursuant  to  its  Rate 
Schedule  IT.  Southern  states  that  the 
installation  of  the  proposed  delivery 
point  facilities  and  llie  traiisportat-cn 
provided  thereunder  will  have  no 
adverse  effect  on  its  peak  day  or  anriial 
requirements. 

Southern  states  that  the  estimated  cost 
of  the  construction  and  installation  of 
the  measurement  interconnection 
facilities  is  approximatelv  $334,000. 

Comment  date  November  14.  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  El  Paso  Natural  Gas  Company 
|Do<;ket  No.  CP94-801-0001 

Take  notice  that  on  September  23. 
1994.  El  Paso  Natural  Gas  Company  (El 
Paso),  P.  O.  Box  1492.  El  Paso.  Texas 
79978.  filed  in  Docket  No.  CP94-801- 
000  a  request  pursuant  to  §§  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Art 
(18  CFR  157.205  and  157.212)  for 
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authorization  to  construct  and  operate  a 
delivery  point  in  Castro  County.  Texas 
in  order  to  permit  the  intemiptible 
transportation  and  delivery  of  natural 
gas  to  American  Maize — Products 
Dimmitt  Inc.  (American),  under  El 
Paso's  blanket  certificate  issued  to  El 
Paso  in  Docket  No.  CP82-435-0O0 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

El  Paso  states  that  the  total  estimated 
cost  of  the  propo.sed  facility  is  $39,600. 
and  that  American  has  agreed  to 
reimburse  El  Pa.o  for  those  costs  related 
to  the  constructif.a  of  the  proposed 
delivery  point.  The  proposed  quantity  of 
natural  gas  to  be  tr;insported  on  an 
interruptible  basis  to  American  is 
estimated  to  be  1.387.000  Mcf  annually. 
The  estimated  maximum  peak  day 
requirement  at  the  proposed  delivery 
point  is  4.000  Mc  f  El  Paso  states  that 
American  will  use  the  natural  gas  to 
satisfy  the  fuel  requirements  for  its  com 
processing  plant.  El  Paso  states  that  it 
has  sufficient  capacity  to  accomplish 
the  deliveries  agreed  to  with  American 
without  detriment  or  disadvantage  to  El 
Paso's  other  customers. 

Comment  date:  November  14.  1994.  in 
accordance  With  Standard  Paragraph  G 
at  the  end  of  this  notice 

4.  NorAm  Gas  Transmission  Company 

IDocket  No.  CP94-803-0001 

Take  notice  that  on  September  26. 
1994.  NorAm  Gas  Transmission 
Company  (NGT).  1600  Smith  Street. 
Houston.  Texas  77002.  filed  in  Docket 
No.  CP94-803-()00  a  request  pursuant  to 
S§  157.205.  157.211.  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157  211.  157.212)  for  authorization  to 
construct  and  operate  a  new  delivery 
point  under  NGT's  blanket  certificate 
issued  in  Do<  ket  No.  CP82-384-000.  et 
al,  pursuant  to  Section  7  of  the  Natural 
Gas  Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  install  a  new  1-inch 
sales  tap  on  its  Line  .\D-East  (Station 
2904  f  61)  in  Section  35.  Township  5 
North.  Range  9  East.  Hughes  County. 
Oklahoma,  for  delivery  of  natural  gas  to 
ARKLA.  a  division  of  NorAm  Energy 
Corp.  (ARKLA).  fcr  redelivery'  to  its 
commercial  (  ustomer.  Tyson  Hog 
Operation.  NGT  estimates  that  the 
average  day  and  annual  volumes  would 
be  13  Mcf  and  4.745  Mcf.  respectively 
NGT  further  estiiuati-s  that  the  cost  of 
construction  would  be  $3,833  which 
would  be  reimbursed  by  ARKLA 


Comment  date:  November  14,  1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  tlie 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
urmecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 


Federal  Register  /  Vol.  59,  No.  191  /  Tuesday,  October  4,  1994  /  Notices 


50589 


for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

|FR  Doc  94-24473  Filed  10-3-94;  8:45  am) 

BILUNG  CO0€  6717-01-P 


(Docket  Nos.  RP91-80-004,  RP91-86-002, 
TM91-6-20-001,  TM91-&-2O-001,  TM92-12- 
2(MX)2.  TM92^^- 20-001,  TM92-1 3-20-001 , 
TM93-€-20-001,  TM93-1 6-20-001,  and 
TM94-4-20-001] 

Algonquin  Gas  Transmission 
Company;  Prop>osed  Changes  In  FERC 
Gas  Tariff 

September  28,  1994. 

Take  notice  that  on  September  21. 
1994,  Algonquin  Gas  Transmis'^ion 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fouth  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  October  1.  1994: 

First  Revised  Sheet  No.  91 
Third  Revised  Sheet  No.  92 
Second  Revised  Sheet  No.  692 
Second  Revised  Sheet  No.  693 
First  Revised  Sheet  No.  694 
First  Revised  Sheet  No.  695 
Second  Revised  Sheet  No.  696 
First  Revised  Sheet  No.  697 
First  Revised  Sheet  No.  698 
First  Revised  Sheet  No.  699 
Second  Revised  Sheet  No.  700 
Second  Revised  Sheet  No.  703 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  implement  the  May  3. 
1994.  Stipulation  and  Agreement  (S&A) 
in  the  above-captioned  dockets  that  was 
approved  by  the  Commission  on  August 
4,  1994.  Algonquin  states  that  the 
effective  date  of  the  S&A  is  September 
6.  1994. 

Algonquin  states  that  copies  of  its 
filing  were  mailed  to  all  affected 
customers,  interested  state 
commissioners,  and  all  parties  to  the 
above  captioned  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  October  5.  1994. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protrestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  94-24434  Filed  10-3-94;  8:45  am) 

BILLING  CODE  t717-01-M 

[Docket  No.  TM95-1 -63-000] 

Carnegie  Natural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

September  28,  1994. 

Take  notice  that  on  September  22, 
1994,  Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheet: 
Sixth  Revised  Sheet  No.  7 

Carnegie  states  that  the  purpose  of 
this  filing  is  to  permit  the  tracking  of  the 
ACA  Unit  Surcharge  authorized  by  the 
Commission  for  fiscal  year  1995.  The 
ACA  Unit  Surcharge  authorized  by  the 
Commission  for  fiscal  years  1995  is 
$0.0024  per  Mcf,  $0.0023  per  Dth 
converted  to  Carnegie's  measurement 
basis. 

The  proposed  effective  date  of  the 
tariff  sheet  listed  above  is  October  1, 
1994. 

Carnegie  states  that  copies  of  the  filing 
were  served  on  Carnegie's  jurisdictional 
customers  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  824 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  practice  and  procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  5,  1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-24435  Filed  10-3-94;  8:45  am) 
BILLING  CODC  6717-01-M 

[Docket  No.  RP94-332-002] 

Florida  Gas  Transmission  Company; 
Compliance  Filing 

September  2a,  1994. 

Take  notice  that  on  September  22, 
1994,  Florida  Gas  Transmission 


Company  (FGT)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheet: 

Substitute  Original  Sheet  No.  8D 

On  July  29,  1994,  FGT  filed  tariff 
sheets  proposing  to  clarify  that  the  Fuel 
Reimbursement  Charge  (FRC)  retained 
by  FGT  does  not  apply  to  volumes 
transported  through  non-contiguous 
laterals  without  compression  nor 
through  laterals  without  compression 
behind  processing  plants  where 
volumes  transported  are  consumed 
vdthin  the  plant.  On  August  31,  1994, 
the  Commission  issued  an  order  (August 
31  Order)  accepting,  subject  to  revision, 
the  provisions  in  FGT's  filing 
concerning  the  application  of  the  Fuel 
Reimbursement  Charge.  Specifically,  the 
August  31  Order  accepted  FGT's  filing 
to  be  efTective  September  1,  1994, 
subject  to  FGT  refiling  revised  tariff 
sheets  within  15  days  of  the  August  31 
Order  to  specify  which  laterals  on  FGT's 
system  will  not  be  subject  to  the  Fuel 
Reimbursement. 

FGT  states  that  on  September  14, 
1994,  FGT  made  a  filing  in  compliance 
with  the  August  31  Order.  FGT  further 
states  that  included  in  that  filing  was  a 
new  tariff  sheet.  Original  Sheet  No.  8D, 
which  identifies  specific  laterals  on 
FGT's  system  where  the  FRC  would  not 
apply. 

FGT  states  that  it  has  discovered  that 
it  inadvertently  omitted  one  lateral 
behind  a  processing  plant  in  Louisiana 
from  the  tariff  sheet.  FGT  states  that  it 
is  filing  herein  to  include  this  lateral. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  such  protests  should  be  filed  on 
or  before  October  5, 1994.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  actions  to 
be  taken,  but  wall  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  94-24437  Filed  10-3-94;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  ER94-1 546-000) 

Carolina  Power  &  Light  Company; 
Filing 

September  28,  1994. 

Take  notice  that  on  August  3,  1994, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  a  letter 
advising  the  Commission  that  service 
will  commence  under  the  power 
coordination  agreement  between  CP&L 
and  North  Carolina  Electric  Membership 
Corporation.  In  addition,  on  August  31. 
1994,  CP&L  tendered  for  filing  a  letter 
requesting  that  "Exhibit  A's"  for  the 
Chadbourn  Peacock  and  Edwards 
Delivery  Points  be  made  supplements  to 
Rate  Schedule  No.  128  and  included  as 
a  part  of  the  August  3,  1994,  filing  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
October  12,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  serve  to  make  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-24436  Filed  10-3-94;  8:45  am) 

BILUNG  COOE  6717-01-M 


[Docket  No.  RP9S-15d-003] 

Michigan  Gas  Storage  Company; 

Report  of  Refunds 

September  28, 1994. 

Take  notice  that  on  August  26, 1994. 
Michigan  Gas  Storage  Company 
(Michigan  Gas)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  its  Refund 
Report  made  to  comply  with  the 
Commission's  order  dated  June  6,  1994. 

Michigan  states  that  the  report  shows 
that  on  June  29,  1994,  it  refunded 
$920,925.65,  including  interest,  to  its 
CPCO  customers  on  behalf  of  various 
utihties  and  end  users,  for  the  refund 
period  Februarj'  1,  1994,  through  May 
31. 1994. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
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Washington.  DC  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  motions  or  protests 
should  be  file<l  on  or  before  October  5. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filmg  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lob  D.  CmImII. 
Secretary. 

|FR  Doc.  94-24438  Filed  10-3-94;  8;45  ami 
eiLLMQ  COM  trir-ai-M 


[Docket  No.  RP94-405-0001 

Mississippi  River  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

N-plember  28.  1994. 

Take  notice  that  on  September  23, 
1994.  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Third 
Volume  No.  1,  the  followring  tariff 
sheets: 


Original  Sheet  No. 

9A 
First  Revised  Sheet 

No   189 
Fifst  Revised  Sheet 

No.  190. 


Proposed  Effective 
Date 


October  24,  1994 
August  1.  1994 
August  1.  1994 


Washington.  DC  20426.  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211. 
385.214^.  All  such  petitions  or  protests 
should  be  filed  on  or  before  October  5. 
1994.  Protests  will  be  considered  but 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  •  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasfaeU. 
Secretary 
jFR  Doc  94-24439  Filed  10-3-94;  8:45  am) 

BILUNO  COOC  S717-ei-M 


MRT  states  that  the  purpose  of  the 
filing  IS  to  provide  for  the  disposition  of 
additional  unrecovered  Account  Nos. 
191  and  858  amounts  as  a  result  of  prior 
period  billing  adjustments  incurred  by 
MRT  during  the  nine-month  period 
November.  1993.  through  )uly.  1994. 
and  to  flow-through  an  Account  No.  858 
refund  received  in  August.  1994. 
relating  to  Trunkline  Gas  Company's 
Docket  No.  RP89-160.  pursuant  to 
Section  16.2(b)  of  MRTs  tariff. 

MRT  requested  an  extension  of  the 
nine-month  adjustment  period  by  an 
additional  [)enod  equal  to  the  later  of  15 
months  or  ninety  days  after  a  final  non- 
appealable order,  decision  or  settlement 
resolving  any  matters  in  litigation. 

MRT  slated  that  copies  of  its  filing 
have  been  mailed  to  all  of  its  former 
jurisdictional  sales  customers  and  the 
State  Commissions  of  Arkansas.  Illinois 
and  Missouri. 

Any  {wrson  desiring  to  b«'  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatory  Commission. 
H25  North  Capitol  Street  NE.. 


(Docket  No  RP94-404-0001 

Northern  Border  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  ^».  1994. 

Take  notice  that  on  .September  23. 
1994.  Northern  Border  Pipeline 
Company  (Northern  Border)  tendered 
for  filing  to  become  part  of  Northern 
Border  Pipeline  Company's  FERC  Gas 
Tariff.  First  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets: 

First  Revised  Sheet  Number  155 
First  Revised  Sheet  Number  159 
Fir^t  Revised  Sheet  Number  160 
First  Revised  Sheet  Number  239 
First  Reviaod  Sheet  Number  250 
Fust  Revised  Sheet  Number  251 
First  Revised  Sheet  Number  252 
First  Revised  Sheet  Number  253 
First  Revised  Sheet  Number  254 
First  Revised  Sheet  Number  255 
First  Revised  Sheet  Number  256 
Second  Revised  Sheet  Number  287 
First  Revised  Sheet  Number  288 
Second  Revised  Sheet  Number  289 
Second  Revised  Sheet  Number  290 
Second  Revised  Sheet  Number  291 
Second  Revised  Sheet  Number  292 
Second  Revised  Sheet  Number  293 
First  Revised  Sheet  Number  294 
Setrond  Revised  Sheet  Number  296 
First  Revised  Sheet  Number  430 
Second  Revised  Sheet  Number  431 
Second  Revised  Sheet  Number  500 
Fourth  Revised  Sheet  Number  501 
Second  Revised  Sheet  Number  502 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  (i)  revise  the 
method  by  which  Rate  Schedule  IT-1 
sen.*ice  is  allocated;  (ii)  delete  the 
primary  and  secondary  queue  used  in 
scheduling  Rate  Schedule  IT-l  service; 
(iii)  revise  the  method  by  which  flowing 
gas  priority  is  retained  by  IT-1 
Shippers;  (iv)  allow  a  shipper  to  transfer 
Receipt  Deficiencies  between  Service 
,^grecments  and  to  remove  the  option 
that  Receipt  Deficiencies  can  be 
transferred  back  to  the  Releasing 
Shipper;  and  (v)  reflect  housekeeping 
changes. 


Northern  states  that  none  of  the 
herein  proposed  changes  result  in  a 
change  in  Northern  Border's  total 
revenue  requirement  due  to  its  cost  of 
service  form  of  tariff. 

Northern  Border  requests  that  the 
above  listed  tariff  sheets  be  made 
effective  November  1,  1994.  Copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  a  protest  with  the 
Federal  Enei^y  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426.  in  accordance 
with  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211. 
385.214).  All  such  petitions  or  protests 
should  be  filed  on  or  before  October  5. 
1994.  Protests  will  be  considered  but 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casbell. 
Secretary- 

[?R  Doc.  94-24440  Filed  10-3-94;  8:45  am) 
BILUNO  COOC  STIT-OI-M 
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(Docket  Nos.  RP94-274-000.  RP94-275- 
000,  and  RP94-385-0001 

Northern  Natural  Gas  Co  ,  Notice  of 
Technical  Conference 

September  28.  1994. 

Take  notice  that  on  Tuesday.  October 
25,  1994.  at  1  p.m.,  the  Commission's 
Staff  will  convene  a  technical 
conference  to  allow  parties  to  address 
the  issues  outlined  in  the  Commission's 
July  1,  1994,  order  in  Docket  Nos.  RP94- 
274-000,  and  RP94-275-O00.'  The 
parties  may  also  address  issues  related 
to  Northern's  September  1.  1994,  fifing 
in  Docket  No.  RP94-385-O00. 

The  technical  conference  will  be  held 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission.  810  First  Street  NE.. 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  0.  Cashell, 
Secretary. 
|FR  Doc  94-24441  Filed  10-3-94;  8:45  am) 
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[Docket  No.  MT94-2O-001] 

Southwest  Gas  Storage  Co.;  Notice  of 
Filing 

September  28,  1994. 

Take  notice  that  on  September  22, 
1994.  Southwest  Gas  Storage  Company 
(Southwest  Gas)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  following  revised 
tariff  sheet: 

Second  Revised  Sheet  No.  65 

Southwest  Gas  states  the  filing  made 
in  the  above  referenced  docket  on 
August  31,  1994,  included  an  error  in 
the  submission  of  Sheet  No.  65  to 
original  Volume  No.  1.  The  corrected 
Sheet  No.  65:  (a)  correctly  identifies  the 
tariff  sheet  as  Second  Revised  Sheet  No. 
65,  Superseding  First  Revised  Sheet  No. 
65;  and  (b)  reflects  the  fact  that  firm 
requests  must  be  accompanied  by  one 
(1)  month's  payment  of  the  applicable 
Capacity  Charge  and  Deliverability 
Charge. 

Southwest  Gas  states  that  copies  have 
been  served  on  all  customers  subject  to 
the  tariff  sheets  and  applicable  state 
regulator}'  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capital  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  should  be  filed  on  or 
before  October  5,  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secrftan. 

|FR  Doc.  94-24442  Filed  10-3-94:  8:45  am) 
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Superior  Offshore  PiF>€line  Co.  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

[Docket  No.  TM95-1 -66-000] 

September  28,  1994. 

Take  notice  that  on  September  23. 
1994.  Superior  Offshore  Pipeline 
Company  (SOPCO)  tendered  for  filing 
under  protest  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets  with  a  proposed 
effective  date  of  October  1,  1994: 

Fourth  Revised  Sheet  No.  5 
Fourth  Revised  Sheet  No.  6 


SOPCO  states  that  the  revised  tariff 
sheets  are  being  filed  to  amend 
SOPCO'S  FERC  Annual  Charge 
Adjustment  (ACA)  related  tariff  sheet  to 
reflect  the  change  in  the  FERC  ACA 
Unit  Charge.  SOPCO  has  received  an 
Annual  Charges  Billing  from  the 
Commission  for  the  fiscal  year  1994  and 
has  already  remitted  to  the  Commission 
SOPCO's  portion  of  the  Commission 
deficit.  SOPCO  states  that  for  the 
purpose  of  recovering  this  payment, 
SOPCO  has  elected,  pursuant  to  the 
authority  outlined  in  Order  No.  472,  to 
institute  the  ACA  Unit  Charge.  As  set 
forth  by  the  Commission  on  SOPCO's 
Annual  Charges  Bill,  SOPCO's  ACA 
Unit  Charge  will  change  from  SO. 0026/ 
MMBtu  to.$0.0023/MMBtu. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  5,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
SecKlary. 

IFR  Doc.  94-24443  Filed  10-3-94.  H  45  am) 
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[Docket  No.  RP94-302-003] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Sep  I  ember  28,  1994. 

Take  notice  that  on  September  22, 
1994,  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Second  Substitute  Original  Sheet  No.  231A 
Second  Substitute  Original  Sheet  No  231C 

Texas  Gas  states  that  the  tariff  sheets 
are  being  filed  to  comply  with  a 
Commission  Order  issued  on  September 
16,  1994.  The  Order  directed  Texas  Gas 
to  make  modifications  to  the  guidelines 
in  reconciling  and  resolving  the  pre- 
Order  No.  636  historical  imbalances  on 
the  Texas  Gas  system  and  to  supply 


workpapers  to  substantiate  Texas  Gas's 
unit  book  value  of  historical  imbalances. 

Texas  Gas  requests  an  effective  date  of 
August  1, 1994,  for  the  proposed  tariff 
sheets. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  mailed  to  Texas 
Gas's  affected  customers,  interested 
state  commissions,  and  those  names 
appearing  on  the  service  list  in  Docket 
No.  RP94-302-O00. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  October  5,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary- 
[FR  Doc.  94-24444  Filed  10-3-94;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  MT94-25-000] 

Trunkline  Gas  Co.:  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  26,  1994. 

Take  notice  that  on  September  26. 
1994.  Trunkline  Gas  Company 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  proposed  to  become 
effective  October  1, 1994: 

First  Revised  Sheet  No.  158 
First  Revised  Sheet  No.  159 
First  Revised  Sheet  No.  160 
First  Revised  Sheet  No.  161 
Second  Revised  Sheet  No.  162 
Second  Revised  Sheet  No.  163 
First  Revised  Sheet  No.  214 

Trunkline  states  that  this  filing  is 
being  made  in  response  to  the 
Commission's  Order  No.  566  issued  on 
June  17.  1994,  in  Docket  No.  RM94-6- 
000.  w  hich  among  other  things 
eliminates  the  requirement  thai 
pipelines  (1)  include  in  their  tariffs 
information  required  for  a  valid  request 
for  transportation  service  and  (2)  file 
tariff  provisions  stating  the  procedures 
used  to  inform  affiliated  and  non- 
affiliated shippers  of  the  availability  and 
pricing  of  transportation  service  and  of 
the  capacity  available  for  transportation. 

Trunkline  respectfully  requests  that 
the  Commission  grant  any  waivers  of 


f.o  .'(^ 


fii'i .)  i 


Keuisler  /  Vol.  59,  No.  191  /  Tuesday,  October  4.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  191  /  Tuesday,  October  4,  1994  /  Notices 


50593 


riOHML' 


J  ♦virr.i!    K."sf. 


Vol    59    N'     !0i   /  Tuesday.  October  4,  1994  /  Notices 


Federal  Re^sfer  /  Vol.  59.  No.  191  /  Tuesday,  October  4,  1994  /  Notices 


50593 


the  Regulations  as  may  b<  iry  to 

plac*  thMe  tariff  sheets  into  effect  on 
October  1. 1994.  in  accordance  with  the 
Commission's  Letter  Order  dated  July 
29.  1994.  granting  TrunUine  an 
extension  of  time  to  implement  the 
Commission's  Regulations  as  they  relate 
to  Order  No.  566. 

Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  all  shippers 
subject  to  these  tariff  sheets  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
file<l  on  or  before  Octot>er  5.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protcsta^ts  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Sfcivtary 
|FR  Doc.  94-24445  Filed  10-3-94;  8:45  am| 
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Trunkline  LNG  Co.;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

September  28. 1994 

Take  notice  that  on  September  2fi. 
1994.  Tnmkline  LNG  Company  (TLC!) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  the 
following  revised  tariff  sheets  proposed 
to  become  effective  August  1,  1994: 

Second  Revised  Sheet  No.  79. 1 
Second  Revised  Sheet  No.  79.2 

TLC  states  that  this  filing  is  being 
made  in  response  to  the  Commission's 
Order  No.  566  issued  on  June  17,  1994, 
in  Docket  No.  RM94-6-O00  which, 
among  other  things,  eliminates  the 
requirement  that  pipelines  include  in 
their  tariffs  information  required  for  a 
valid  request  for  service. 

TLC  respectfully  requests  that  the 
Commission  grant  any  waivers  of  the 
Regulations  as  may  be  necessary  to 
place  these  tariff  sheets  into  effect  on 
August  1.  1994.  the  effective  date  of  the 
Commission's  Order  No.  566. 

TLC  states  that  copies  of  this  filing  are 
being  mailed  to  all  shippers  subject  to 


these  tariff  sheets  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385  211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  5.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  prolestants  parties  to 
the  proceedin-'.  Any  person  wishing  to 
become  a  p^-'^y  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

jFR  Doc.  94-24446  Filed  10-3-94:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -5084-2] 

Agency  Information  Collection 
Activities  Urder  0MB  Review 

AGENCY:  tnvironiiMMitai  Protei.tion 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  November  3,  1994 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR.  contact  Sandy  Farmer  at 
202-2fiO-2740 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Nitric  Acid  Plants 
(Subpart  G) — Information  Requirements 
(EPA  ICR  No   1056.05;  OMB  Control  No 
2060-0019).  This  is  a  renewal  of  a 
currently  approved  collection. 

Abstract:  Owners  or  operators  of  nitric 
acid  plants  must  provide  EPA.  or  the 


delegated  State  regulatory  authority, 
with  one-time  notifications  and  reports, 
and  must  keep  records,  as  required  of  all 
facilities  subject  to  the  general  NSPS 
requirements.  In  addition,  facilities 
subject  to  this  subpart  must  install, 
calibrate,  maintain,  and  operatea 
continuous  monitoring  system  (CMS) 
for  the  measurement  and  recording  of 
nitrogen  oxides  emissions,  and  must 
notify  EPA  or  the  State  regulatory 
authority  of  the  date  upon  which 
demonstration  of  the  CMS'  performance 
commences.  Owners  or  operators  must 
submit  semiannual  reports  of  excess 
nitrogen  oxides  emissions  and  of 
monitoring  system  performance,  ^he 
notifications  and  reports  enable  T.PA  or 
the  delegated  State  regulatory  authority 
to  determine  that  best  demonstrated 
technology  is  installed  and  properly 
operated  and  maintained  and  to 
schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  9 
hours  per  response  for  reporting,  and 
175  hours  per  recordkeeper  annually. 
The  estimated  reporting  burden 
includes  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  nitric  acid  plants. 

Estimated  No.  of  Respondents:  30. 

Estimated  No.  of  Responses  Per 
Respondent:  2 

Estimated  Total  Annual  Burden  on 
Respondents:  5,800  hours. 

Frequency  of  Collection:  Once  and 
semiannually. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (2136),  401  M  Street,  SW., 

Washington.  DC  20460.  and 
Mr.  Chris  Wolz,  Office  of  Management 

and  Budget.  Office  of  Information  and 

Regulatory  Affairs.  725  17th  Street. 

NW..  Washington.  DC  20503. 

Dated  September  28. 1994. 
Paul  Lapsley. 

Director.  Regulatory  Management  Division 
[PR  Dor  '♦4-2441 S  Filed  10-3-94;  8:45  ami 
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[FRL-5084-1] 

Acid  Ram  Program    Draft  Corr.pUance 
Plans  and  Public  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  Draft  Compliance 
Plans  and  Public  Comment  Period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
commnent  5-year  nitrogen  oxides  (NOx) 
compliance  plans  for  19  units  at  9 
utility  plants  that  amend  previously- 
issued  Phase  I  Acid  Rain  Permits  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  76). 
DATES:  Comments  on  draft  NOx 
compliance  plans  must  be  received  no 
later  than  30  days  after  the  date  of  this 
notice  or  the  publication  date  of  a 
similar  notice  in  local  newspapers. 
ADDRESCES:  Administrative  Records. 
The  administrative  record  for  draft  NOx 
compliance  plans,  except  information 
protected  as  confidential,  may  be 
viewed  dLuing  normal  operating  hours 
at  EPA  Region  3,  841  Chestnut  Bldg., 
Philadelphia.  PA  19107,  (215)  597- 
9800. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receive  notice  of  future  actions 
oonceming  a  draft  NOx  compliance  plan 
to  EPA  RtJgion  3,  Air,  Radiation,  and 
Toxics  Division,  Attn:  Thomas  Maslany, 
Director  (address  above). 

Submit  all  comments  in  duplicate  and 
identify  the  NOx  compliance  plan  to 
which  the  comments  apply,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  covered  by  the  plan.  All  timely 
comments  will  be  considered,  except 
comments  on  aspects  of  the  permit  other 
than  the  NOx  compliance  plan  and 
other  comments  not  relevant  to  the  plan. 
Hearings.  To  request  a  pubHc  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  the  NOx  compliance  plan. 
FOR  FURTHER  INFORMATION:  Contact 
Richard  Killian,  (215)  597-7547, 
(address  above). 

SUPPt^MENTARY  INFORMATION:  EPA 
proposes  to  approve  NOx  compliance 
plans  under  which  units  will  comply 
with  the  applicable  emission  limitations 
for  NOx  under  40  CFR  76.5  (referred  to 
as  "standard  emission  limit")  or  other 
indicated  compliance  options  for  NOx 
for  the  following: 

Armstrong  in  Pennsylvania:  standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  units  1  and  2.  Unit  1  is  not  required 
to  meet  the  emission  limit  until  1997 
pursuant  to  40  CFR  72.42.  The 
designated  representative  is  David  Q 
Benson. 


Bruce  Mansfield  in  Peruisylvania: 
averaging  plan  for  1995  for  units  1  and 
2;  the  actual  annual  average  emission 
rate  for  NOx  for  each  unit  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitation  of  0.50  lbs/ 
MMBtu.  The  other  units  designated  in 
the  plan  are  Edgewater  unit  13,  Gorge 
units  25  and  26,  New  Castle  units  1  and 
2,  Toronto  imits  10  and  11 ,  and  W  H 
Sammis  units  5  and  6.  For  1996-1999, 
standard  emission  limitation  of  0.50  lbs/ 
MMBtu  for  each  unit  The  designated 
representative  is  Howard  C.  Couch,  Jr. 

Conemaugh  in  Pennsylvania:  standard 
emission  limitation  of  0.45  Ib^/MMBtu 
for  units  1  and  2.  These  units  are  not 
required  to  meet  the  emission  limit  until 
1997  pursuant  to  40  CFR  72.42.  The 
designated  representative  is  Ronald  P. 
Lantzy. 

•New  Castle  in  Pennsylvania: 
averaging  plan  for  1995  for  units  1  and 
2;  the  actual  annual  average  emission 
rate  for  NOx  for  each  unit  shall  not 
exceed  the  alternative  contemporaneous 
annual  emission  limitation  of  0.50  lbs/ 
MMBtu.  The  other  units  designated  in 
the  plan  are  Bruce  Mansfield  units  1 
and  2,  Edgewater  unit  13,  Gorge  units  25 
and  26,  Toronto  units  10  and  11,  and  W 
H  Sammis  units  5  and  6.  For  1996-1999, 
standard  emission  hmitation  of  0.50  lbs/ 
MMBtu  for  each  unit.  The  designated 
representative  is  Howard  C  Couch,  Jr. 

Portland  in  Pennsylvania:  standard 
emission  limitation  of  0.45  Ibs/MMBtu 
for  units  1  and  2.  These  imits  are  not 
required  to  meet  the  emission  limit  until 
1997  pursuant  to  40  CFR  72.42.  The 
designated  representative  is  Charles  S. 
Mowbray. 

Shawville  in  Pennsylvania:  standard 
emission  limitations  of  0.50  Ibs/MMBtu 
for  units  1  and  2  and  0.45  Ibs/MMBtu 
for  imits  3  and  4.  The  designated 
representative  is  Ronald  P.  Lantz\'. 

Albright  in  West  Virginia:  standard 
emission  limitation  of  0.45  Ibs/MMBtu 
for  unit  3.  The  designated  representative 
is  David  C.  Benson. 

Fort  Martin  in  West  Virginia;  standard 
emission  limitation  of  0.45  Ibs/MMBtu 
for  unit  1 ;  Unit  1  is  not  required  to  meet 
the  emission  limit  imtil  1997  pursuant 
to  40  CFR  72.42.  The  designated 
representative  is  David  C.  Benson. 

Harrison  in  West  Virginia:  standard 
emission  limitation  of  0.50  Ibs/MMBtu 
for  units  1,  2,  and  3.  These  units  are  not 
required  to  meet  the  emission  limits 
until  1997  pursuant  to  40  CFR  72.42. 
The  designated  representative  is  David 
C.  Benson. 


Dated;  September  27, 1994. 
Brian  |.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[PR  Doc.  94-24416  Filed  10-03-94;  8:45  am) 

BU.LINO  COOE  aSOO-fiO-P 


Notice  of  Disclosure  of  Confidential 
Business  information  Obtained  Under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  to  EPA  Contractor  Labat- 
Anderson,  Inc. 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  comment. 

SUMMARY:  EPA  hereby  comphes  with  the 
requirements  of  40  CFR  2.310(h)  for 
authorization  to  disclose  to  its 
contractor,  Labat- Anderson,  Inc. 
(hereinafter  "Labat-Anderson"),  of 
Arlington,  Virginia,  Superfund 
confidential  business  information 
("CBI")  which  has  been  submitted  to 
EPA  Region  9,  Hazardous  Waste 
Management  Division,  Office  of 
Superfund  Programs.  Labat-Anderson 's 
principal  offices  are  located  at  2200 
Clarendon  Boulevard,  suite  900, 
Arlington,  Virginia  22201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Chan,  Office  of  Superfund 
Programs,  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street. 
San  Francisco.  California  94105.  (415) 
744-2380. 

NOTICE  OF  REQUIRED  DETERMINATKJNS, 
CONTRACT  PROVISIONS  AND  OPPORTUNTTV 
TO  COMMENT:  The  Comprehensixe 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  ("CERCLA  "), 
as  amended,  (commonly  known  as 
Superfund)  requires  the  establishment 
of  an  administrative  record  upon  which 
the  President  shall  base  the  selection  of 
a  response  action.  CERCLA  also  requires 
the  maintenance  of  many  other  records, 
including  those  relevant  to  cost 
recovery.  EPA  has  entered  into  a 
contract.  No.  6&-W4-0028,  with  Labat- 
Anderson,  for  management  of  these 
records.  EPA  Region  9  has  determined 
that  disclosure  of  CBI  to  Labat-Anderson 
employees  is  necessary  in  order  that 
Labat-Anderson  may  carry  out  the  work 
required  by  that  contract  with  EPA.  The 
contract  complies  with  all  requirements 
of  40  CFR  2.301(h)(2)(ii)  incorporated  by 
reference  into  40  CFR  2.310(h)(2).  The 
Labat-Anderson  employees  working  for 
the  Superfund  Program  in  EPA  Region 
9  have  each  signed  a  written  agreement 
that  he  or  she;  (1)  Will  use  the 
information  only  for  the  purpose  of 
carrying  oat  the  work  required  by  the 
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contract.  (2)  shall  refrain  from 
disclosing  the  infonnation  to  anyone 
other  than  EPA  without  the  prior 
written  approval  of  each  affected 
business  or  of  an  EPA  legal  office;  and 
(3)  shall  return  to  EPA  all  copies  of 
information  (and  any  abstracts  or 
extracts  therefrom)  upon  reques-t  from 
the  EPA  program  office,  whenever  the 
information  is  no  longer  rt^quired  by 
Labat- Anderson  for  perfonnance  of  the 
work  required  by  the  contract,  or  upon 
completion  of  the  contract.  These  non- 
disclosure statements  shall  be 
maintained  on  file  with  the  Region  9 
Delivery  Order  Project  Officer.  Labat- 
Anderson  employees  have  been  trained 
on  Superfund  CBI  requirements. 

EPA  hereby  advises  affected  parties 
that  they  have  ten  working  days  to 
comment  pursuant  to  40  CFR 
2.301(h)(2)(iii)  incorporated  by 
reference  into  40  CFR  2.310(h)(2). 
Comments  should  be  sent  to: 
Environmental  Protection  Agency. 
Region  9.  Elaine  CJian  (H-7-4).  75 
Hawthorne  Street.  San  Francisco. 
California  94105. 

Dated:  September  19.  1094. 
|eff  Zelikson. 

Director.  Hazardous  Waste  Management 
Division.  EPA  Region  9. 
(FR  Doc.  94-24505  Filed  10-3-04;  8.45  ami 
MLUNQCOM  mm  n  m 

[FRL-6084-6J 

Underground  Injection  Control 
Program — Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  (or 
Exemption — Class  I  Hazardous  Waste 
Injection:  EMPAK,  Inc. 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

exemption  reissuance. 

summary:  Notice  is  hereby  given  that  a 
request  for  reissuance  of  an  exemption 
to  the  land  disposal  r»'strictions  under 
the  1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  EMP.AK.  Inc..  for  the 
Class  I  injection  well  IcKated  at  Deer 
Park.  Texas.  As  required  by  40  CFR  Part 
148.  the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous 
This  final  decision  allows  the 
underground  injection  by  EMPAK,  Inc.. 
of  the  specific  restricted  hazardous 


waste  identified  in  the  reissued  petition, 
into  the  Class  I  hazardous  waste 
injection  well  at  the  Deer  Park.  Texas 
facility  specifically  identified  in  the 
petition  for  as  long  as  the  basis  for 
granting  an  approval  of  this  petition 
remains  valid,  under  provisions  of  40 
CFR  148.24.  As  required  by  40  CFR 
124.10.  a  public  notice  was  issued  on 
July  27,  1994.  The  public  comment 
period  ended  on  September  12.  1994. 
EPA  received  no  comments.  This 
decision  constitutes  final  Agency  action 
and  there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
September  22.  1994. 
ADDRESSES:  Copies  of  the  petition  for 
reissuance  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency.  Region  6.  Water 
Management  Division.  Water  Supply 
Branch  (6W-SU),  1445  Ross  Avenue. 
Dallas.  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
A.  Weaver,  P.E..  Chief,  UlC  State 
Programs.  EPA— Region  6.  telephone 
(214)665-7160. 
Myron  O.  Knudjon.  P.E.. 
Dirvctor.  Water  Management  Division  (6W) 
|FR  Doc  94-24510  Filed  10-3-94:  8:45  am| 
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Underground  Injection  Control 
Program  Hazardous  Waste  Disposal 
Injection  Restrictions;  Petition  for 
Exemption — Class  I  Hazardous  Waste 
Injection;  Monsanto  Chemical 
Company 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

exemption  reissuance. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  reissuance  of  an  exemption 
to  the  land  disposal  restrictions  under 
the  1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Monsanto  Chemical 
Company,  for  the  Class  I  injection  wells 
located  at  Alvin,  Texas.  As  required  by 
40  CFR  Part  148,  the  company  has 
adequately  demonstrated  to  the 
satisfaction  of  the  Environmental 
Protection  Agency  by  petition  and 
supporting  documentation  that,  to  a 
reasonable  degree  of  certainty,  there  will 
be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Monsanto 
Chemical  Company  of  the  specific 


restricted  hazardous  waste  identified  in 
the  reissued  petition,  into  the  Class  I 
hazardous  waste  injection  wells  at  the 
Alvin,  Texas  facility  specifically 
identified  in  the  petition  for  as  long  as 
the  basis  for  granting  an  approval  of  this 
petition  remains  valid,  under  provisions 
of  40  CFR  148.24.  As  required  by  40 
CFR  124.10.  a  public  notice  was  issued 
on  June  28.  1994.  The  public  comment 
period  ended  on  August  12,  1994.  EPA 
received  no  comments.  This  decision 
constitutes  final  Agency  action  and 
there  is  no  Administrative  appeal. 
DATES:  This  action  is  effective  as  of 
August  31,  1994. 

ADDRESSES:  Copies  of  the  petition  for 
reissuance  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency.  Region  6,  Water 
Management  Division.  Water  Supply 
Branch  (6W-SU).  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT:  Mac 
A.  Weaver,  P.E.,  Chief,  UlC  State 
Programs.  EPA— Region  6.  telephone      , 
(214)665-7160. 
Kenton  Kirkpatrick, 

Acting  Director.  Water  Management  Division 
(6W) 
|FR  Doc  94-24511  Filed  10-3-94;  8:45  am] 

BILLING  CODE  65«S-6&-P 

(11-64-2-5807:  FRL-6084-«] 

Availability  of  Model  State  Training  and 
Certification  Programs  for  High 
Capacity  Fossil  Fuel-Fired  Plant 
Operators 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  the 
model  State  programs  for  the  training 
and  certification  of  operators  of  high 
capacity  fossil  fuel-fired  plants  as 
required  under  section  129  of  the  Clean 
Air  Act  (Act). 

SUMMARY:  This  action  announces  the 
availability  of  training  materials  which 
constitute  the  model  .State  training 
program  for  operators  of  high  capacity 
fossil  fuel-fired  plants,  and  the  model 
State  certification  program  for  these 
operators,  as  required  under  section  129 
of  the  Act 

ADDRESSES:  The  final  student  handbook 
(specify  "High  Capacity  Fossil  Fuel- 
Fired  Plant  Operator  Training 
Program — Student  Handbook,"  EPA- 
453/8-94-056)  may  be  obtained  from 
the  U.S.  EPA  Air  Pollution  Training 
Institute  (MD-17).  Research  Triangle 
Park,  North  CaroUna  27711,  telephone 
number  (919)  541-2498,  FAX  number 
(919)  541-5598. 


For  qualified  instructors  interested  in 
conducting  the  training  course,  single 
copies  of  the  instructor's  guide  (specify 
"High  Capacity  Fossil  Fuel-Fired  Plant 
Operator  Training  Program — Instructor's 
Guide,"  EPA-453/B-94-057)  can  be 
requested  by  contacting  the  U.S.  EPA 
Air  Pollution  Training  Institute  (MD- 
17),  RescOTch  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2498,  FAX  number  (919)  541-5598 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  notice,  contact  Mr.  James 
Eddingo',  Industrial  Studies  Branch, 
Emission  Standards  Division  (MI>-13), 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5426. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
locating  infonnation  in  this  notice. 

I.  Background 

II.  Comments  and  Responses 

III.  Model  State  Training  Program 

IV.  Model  State  Certification  Program 

V.  AutlK>rity 

I.  Background 

Section  129(d)  of  the  Act  requires  the 
EPA  to  develop  and  promote  a  model 
State  program  for  the  training  and 
certification  of  solid  waste  incineration 
unit  operators  and  high-capacity  fossil 
fuel-fired  plant  operators.  In  August 
1993,  the  EPA  submitted  to  all  State  air 
pollution  control  agencies  the  model 
State  training  programs  that  the  EPA 
developed  for  operators  of  municipal 
waste  combustors  (MWC's)  and  medical 
waste  incinerators  (MWl's)  pursuant  to 
this  requirement.  To  ensure  the 
availability  of  at  least  one  appropriate 
iiational  certification  program  for  these 
solid  waste  incineration  units,  the  EPA 
requested  the  American  Society  of 
Mechanical  Engineers  (ASME)  to 
develop  and  manage  a  nationwide 
certification  program  for  MWC  and  MWl 
operators.  As  a  result,  the  ASME 
developed  an  ASME  certification 
program  for  each  of  these  solid  waste 
incineration  industry  categories. 

The  model  State  training  programs  for 
MWC's  and  MWI's  were  developed  by 
the  EPA  to  provide  a  level  of 
understanding  that  is  adequate  to 
successfully  complete  the  requirements 
of  the  ASME  program  or  an  equivalent 
State-approved  program  for  certification 
of  operators  of  such  facilities.  The 
emission  standards  (40  CFR  60.50a) 
promulgated  under  section  129  for 
MWC's  require  certification  of  the 
operator  by  the  ASME  or  an  equivalent 
State-approved  certification  program. 


In  October  1992.  the  EPA  initiated 
development  of  a  training  program  for 
operators  of  high  capacity  fossil  fuel- 
fired  plants.  The  EPA  considers  the  term 
high-capacity  fossil  fuel-fired  plants  to 
mean  boilers  (i.e.,  devices  that  combust 
fossil  fuel  to  produce  steam  or  hot 
water)  greater  than  10  million  BTU's  per 
hotu  heat  input.  The  group  of  high 
capacity  fossil  fuel-fired  plants  (boilers) 
covered  in  this  training  course  includes 
the  size  range  from  small  industrial, 
commercial,  and  institutional  steam 
generating  units  (greater  than  10  million 
BTU's  per  hour  heat  input)  to  large 
utility  boilers. 

On  October  6,  1993  (58  FR  52106), 
EP.'\  announced  the  availability  of  a 
draft  student  handbook,  prepared  as 
part  of  a  training  course  for  opierators  of 
high  capacity  fossil  fuel-fired  plants, 
and  EPA's  intention  to  develop  a  model 
State  certification  program  for  these 
operators:  and  invited  public  comments 
on  both  the  contents  of  the  student 
handbook  and  the  EPA's  intention  to 
develop  the  model  State  certification 
program. 

II.  Comments  and  Responses 

Thirty-eight  comment  letters  were 
received  in  response  to  the  notice  of 
availabihty  of  the  draft  student 
handbook  and  EPA's  intention  to 
develop  model  State  training  and 
certification  programs:  twenty-three 
from  utility  companies,  seven  from 
industrial  boiler  facilities,  six  from  trade 
or  technical  associations,  and  two  from 
government  agencies.  The  comments 
pertained  to  either  specific  items  or 
statements  in  the  draft  student 
handbook,  the  need  for  the  model  State 
training  and  certification  programs,  or 
the  coverage  of  these  programs.  The 
comments  specific  to  the  draft  student 
handbook  have  been  incorporated  into 
the  revised  student  handbook.  The  more 
significant  issues  raised  by  commcnters 
relating  to  the  overall  model  training 
and  certification  programs  along  with 
clarification  of  the  EPA's  intention  for 
these  model  State  programs  are 
discussed  below: 

1.  Draft  Student  Handbook 

A  general  comment  on  the  draft 
student  handbook  was  that  it  covers  a 
wide  range  of  facilities  (i.e.,  fuel  types, 
sizes  and  applications)  and  that  even 
though  the  handbook  is  a  relatively 
comprehensive  treatment  of  basic 
combustion  theory,  technology  and 
emission  control,  the  level  of 
understanding  of  each  of  these  areas 
required  by  a  plant  operator  will  vary 
with  the  size,  t^ipe  and  fuel 
requirements  of  a  facility.  The 
commenters  suggested  that  a  modular 


handbook  be  developed  so  training 
programs  could  reflect  the  specific 
equipment  and  fuelii-sed  at  a  facility. 
They  further  commented  that  emphasis 
on  the  specific  areas  of  training  to 
reflect  the  organizational  structure  of 
the  facility  should  be  allowed. 

In  response,  the  training  course 
developed  by  the  EPA  is  modular  in 
design.  It  is  divided  into  30  learning 
sessions.  Each  session  covers  a  specific 
area  of  knowledge,  such  as,  pulverized 
coal-fired  boilers,  NOx  control 
technology,  continuous  emissions 
monitoring,  etc  *   *   *.  The  training 
course  was  designed  in  this  manner  so 
that  it  may  fulfill  requirements  leading 
to  boiler  operator  certification.  The 
information  presented  in  the  training 
materials  covers  areas  which  may  be    , 
addressed  in  a  potential  certification 
examination.  Oiepending  on  the  different 
classes/levels  of  certification  available, 
the  appropriate  training  sessions  for  that 
particular  level  of  certification  could  be 
selected  from  the  training  materials  to 
address  the  topics  covered  in  that 
particular  certification  examination. 

2.  Requirement  for  Operator  Training 
and  Certification 

Based  on  the  comments  received, 
there  appears  to  be  a  general 
misunderstanding  that,  in  the  October  6, 
1993  Federal  Register  notice,  the  EPA 
was  proposing  to  require  the  training 
and  certification  of  operators  of  high 
capacity  fossil  fuel-fired  plants.  Some 
commenters  stated  that  the  October  6 
Fedefid  Register  notice  failed  to  clearly 
state  that  the  draft  training  program 
being  presented  in  the  form  of  the  draft 
student  handbook  was  not  being 
required  for  boiler  operators  under  EPA 
regulations. 

For  clarification  purposes,  section  129 
(d)  of  the  Act  requires  that  the  EPA 
develop  a  model  State  training  and 
certification  program  for  both  operators 
of  solid  waste  incineration  units  and 
high  capacity  fossil  fuel-fired  plant 
operators  but  mandates  training  only  for 
operators  of  solid  waste  incineration 
units.  This  notice  announces  the 
availability  of  the  model  State  programs 
for  the  training  and  certification  of 
operators,  as  required  by  section  129  of 
the  Act.  This  notice  is  not  a  rulemaking 
action  to  require  anyone  to  implement 
any  training  program.  The  individual 
States  may  make  determinations 
whether  or  not  to  require  operator 
training  and  certification  and  may  also 
decide  whether  the  EPA's  model 
training  program  or  another  training 
program  is  appropriate. 
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3.  Need  for  Training  and  Certification 
Programs 

Both  utility  and  industrial  facility 
commenters  questioned  the  need  for 
training  and  certification  requirements 
since  their  operators  already  undergo 
extensive  site  specific  training  programs 
that  cover  all  of  the  topics  listed  as 
chapters  in  the  draft  student  handbook 
The  utility  industry  commented  that 
because  of  the  high  skill  levels  required 
for  safe,  efficient  and  reliable  operation, 
extensive  and  comprehensive  internal 
training  programs  have  been 
implemented.  Both  groups  commented 
that  their  training  programs  should  be 
allowed  to  satisfy  the  obligation  for 
training  and  that  the  EPA  should  allow 
any  company  to  conduct  a  training 
course/program  in  lieu  of  the  EPA  or 
equivalent  State  program,  provided  it 
meets  the  fundamental  EPA 
requirements.  Also,  the  utility  industry 
commented  that  utility  facilities  are 
subject  to  the  Title  V  Operating  Permit 
program  under  40  CFR  Part  70  and  the 
Continuous  Emission  Monitoring  rules 
under  40  CFR  Part  75  and  therefore  the 
utility  industry  believes  that  compliance 
with  these  regulations  encompasses  all 
the  objectives  ou^ined  by  the  EPA  for 
training  and  certifying  operators  of  high 
capacity  fossil  fuel-fired  plants.  Tliey 
recommended  that  EPA  include  in  its 
final  model  State  program  a  provision 
for  allowing  compliance  with  the  above 
regulations  to  be  considered  equivalent 
to  meeting  the  requirements  of  an 
operator  training  and  certification 
program  and  allowing  the  substitution 
of  existing  utility  or  industrial  boiler 
training  programs  for  the  EPA  model 
training  program  to  avoid  unnecessary 
duplication  of  effort. 

In  response  and  as  stated  above, 
under  section  129  of  the  Act,  the  EPA 
is  mandated  only  to  develop  model 
State  training  and  certification  programs 
for  operators  of  high  capacity  fossil  fuel- 
fired  plants.  These  model  programs  will 
be  made  available  to  the  States  for  their 
use.  The  EPA  agrees  that  a  mechanism 
should  be  included  in  any  State  rules 
regarding  training  and  certification  to 
allow  facilities  to  satisfactorily 
demonstrate  the  equivalency  of  their 
program.  With  regard  to  certification, 
this  is  similar  to  the  provision  included 
in  the  EPA  regulations  for  MVVC  units 
where  EPA  allows  certification  by 
ASME  or  an  equivalent  State-approved 
certification  pnij^ram 

4.  Applicability 

Many  comments  dealt  with  the 
coverage  of  the  training  and  certification 
programs.  These  comments  included: 


a.  They  questioned  the  EPA's 
interpretation  of  high  capacity  fossil 
fuel-fired  plants  as  inclusive  of  boilers 
with  relatively  small  capacity  (i.e..  as 
low  as  10  million  Btu  per  hour  heat 
input).  These  commenters  suggested 
that  the  EPA  target  training  for  of)erators 
of  boilers  with  100  million  Btu  per  hour 
heat  input  or  greater.  They  commented 
that  many  of  the  boilers  in  the  10  to  100 
million  Btu  per  hour  range  operate 
automatically  with  little  attention, 
without  air  pollution  control  equipment 
and  do  not  incorporate  operator 
adjustment  features  that  could  adversely 
affect  air  pollution,  and  are  mostly 
fueled  by  gas  or  light  oil.  Adjustments 
to  these  boilers  are  made  on  an  annual 
or  twice  per  year  basis  by  qualified 
outside  contractors  that  specialize  in 
boiler  controls  and  adjustments.  The 
commenters  further  indicated  that  the 
narrow  ran^*  of  adjustments  that  an 
operator  could  make  on  a  gas-fired 
boiler  less  than  100  million  Btu  per 
hour  has  a  minor  infiuence  on 
emissions  and  that  NOx  emissions  are 
determined  primarily  by  design  factors 
such  as  configuration  of  the  combustion 
chamber  and  the  burner  design.  Neither 
of  these  are  under  control  of  the 
operator 

b.  A  provision  should  be  included  in 
the  final  model  State  program  to  allow 
for  acceptance  of  alternative  training 
and  certification  programs  for  facilities 
with  low  capacity  factors.  The  EPA 
should  include  an  exemption  for 
training  for  those  units  with  annual 
capacity  factors  less  than  15%.  The 
required  definition  of  high  capacity 
fossil  fuel-fired  plants  would  not  be 
altered  if  such  an  exemption  were 
provided  for  these  units. 

c.  Many  commenters  believe  that  the 
training  and  certification  requirement 
was  intended  to  apply  only  to  units 
subject  to  Subparts  Da,  Db,  and  Dc. 
***** 

In  response  to  the  above,  the  range  of 
boiler  sizes  selected  by  the  EPA  for 
inclusion  in  the  model  State  training 
program  was  based  on  the  range  of 
boiler  sizes  covered  by  the  various 
existing  EPA  emission  regulations  for 
steam  generating  units.  These  emission 
regulations  cover  the  size  range  from  10 
million  Btu  per  hour  heat  input  and 
greater. 

Potential  air  pollution  problems  can 
result  from  poor  operation  and 
maintenance  of  a  boiler  and  associated 
air  pollution  control  system  when 
operators  do  not  understand  the 
combustion  and  air  pollution  control 
processes  and  are  inadequately  trained. 
The  EPA  feels  that  the  training  of  boiler 
operators,  regardless  of  the  size  or 


capacity  factor,  would  result  in 
improved  operation,  be  relatively 
inexpensive  and  would  reduce 
emissions. 

The  reference  made  to  Subparts  Da, 
Db,  and  Dc  in  the  October  6,  1993 
Federal  Register  notice  was  intended 
only  to  give  the  reader  an  indication  of 
the  types  and  sizes  of  the  boilers  that 
were  selected  for  discussion  in  the 
training  course.  Subparts  Da,  Db.  and  Dc 
list  definitions  for  various  aspects 
covered  in  the  training  materials,  such 
as,  fossil  fuel,  electric  utility  steam 
generating  unit,  heat  input,  fluidized 
bed  combustion,  etc.  The  reference  to 
Subparts  Da,  Db,  and  Dc  was  not  to 
suggest  that  the  training  course  was  only 
intended  for  operators  of  boilers  subject 
to  these  subparts.  The  training  course 
was  designed  to  be  appropriate  for 
operators  of  any  boiler  with  a  capacity 
above  10  million  Btu  per  hour  heat 
input. 

III.  Model  State  Training  Program 

The  training  program  developed  for 
boiler  operators  is  intended  to  provide 
the  operator  with  a  basic  understanding 
of  the  principles  of  fuel  combustion  and 
air  pollution  control  and  to  identify 
good  operating  practices.  The  program 
is  intended  to  supplement  rather  than 
substitute  for  site-specific  "hands-on" 
training  of  the  operator.  The  objectives 
of  the  training  program  are:  to  instruct 
operators  in  the  basic  principles  of 
proper  operation  and  maintenance  of 
boilers  and  air  pollution  control 
systems;  to  help  assure  that  the  boiler  is 
continuously  operated  in  a  manner 
which  complies  with  State  and  Federal 
regulations;  to  enhance  the  operators 
appreciation  for  their  role  in  minimizing 
air  pollution;  and  to  increase  the 
operators  awareness  of  regulatory 
requirements. 

The  training  materials  consist  of  a 
student  handbook  which  is  not  only 
intended  for  use  during  the  course  but 
also  may  be  used  as  a  reference  by  the 
operators  after  completion  of  the  course, 
and  an  instructor  guide  which  provides 
the  basic  materials  for  use  by  the 
instructor  of  the  training  course.  The 
instructor's  guide  includes  the  course 
description  and  agenda,  course  goals, 
lesson  plans,  copies  of  an  initial  test  and 
a  final  course  examination,  and  audio- 
visual aids. 

Activities  for  developing  this  training 
course  perfonned  since  mailout  of  the 
draft  student  handbook  include  revision 
of  the  student  handbook  based  on 
comments  received  from  the  mailout, 
development  of  the  instructor's  guide,  a 
trial  run  of  the  course,  revision  of  the 
training  materials  based  on  comments 
received  from  the  trial  run,  and 


publication  of  the  final  student 
handbook. 

The  trial  run  of  the  training  materials 
was  conducted  in  April  1994.  The  trial 
run  presented  the  course  materials  and 
obtained  comments  from  participants 
concerning  areas  that  could  be  changed 
to  improve  the  course  materials.  Among 
the  twenty-eight  attendees  were 
operators,  training  specialists,  and 
supervisors  of  utility  and  industrial 
facilities.  Also  in  attendance  were 
representatives  from  boiler  insurance, 
inspection,  and  Hcensing  organizations. 
Comments  received  from  the  trial  course 
were  incorporated  into  the  final  student 
handbook,  as  appropriate.  The  chapters 
which  required  the  most  significant 
revisions  were  those  pertaining  to  the 
water  and  steam  circuits,  package 
boilers,  and  safety.  Also,  the  materials 
presented  in  the  chapters  on 
combustion  principles  and  air  pollution 
fundamentals  were  simplified  without 
compromising  the  material  content.  The 
instructor's  guide  was  then  modified  to 
reflect  changes  to  the  student  handbook. 

The  of)erator  training  materials 
include  testing  materials  that  indicate  a 
student's  satisfactory  completion  of  the 
training  course.  The  EPA  will  provide 
the  final  student  and  instructor  manuals 
to  the  States  so  they  can  use  them  to 
implement  an  operator  training  program 
for  high  capacity  fossil  fuel-fired  plemt 
operators. 

IV.  Model  State  Certification  Program 

In  the  development  of  any  operator 
certification  program,  several  key  factors 
must  be  addressed.  Among  these  factors 
is  which  personnel  should  be  required 
to  be  certified.  The  EPA  believes 
certification  should  not  be  limited  to 
only  the  operator  with  hands-on  control 
of  the  boiler.  These  operators  may  lack 
the  authority  to  request  the  assistance  of 
a  repairman  when  equipment  needs 
maintenance  or  service.  Also  these 
operators  may  not  be  authorized  to  take 
corrective  action  in  the  event  of 
equipment  malfunction.  Such  authority 
may  rest  with  the  operator's  supervisor. 
This  may  be  a  shift  supervisor,  chief 
engineer,  plant  manager,  etc.  It  is  the 
operator's  supervisor  who  is  usually 
responsible  for  making  critical  decisions 
regarding  operation  and  maintenance  of 
the  equipment.  Because  decisions  made 
by  the  operator's  supervisor  are  key  to 
proper  operation  of  the  boiler,  the 
operator's  supervisor  must  have  a 
broader  level  of  understanding  tlian  the 
operator.  Thus,  there  is  a  need  for 
separate  levels  of  certification  for 
operators  and  operator  supervisors. 

In  addition,  the  level  of^knowledge 
needed  by  an  operator  or  operator 
supervisor  is  dictated  by  the  complexity 


of  the  equipment  operated.  For  example, 
the  knowledge  required  to  operate  a 
coal-fired  boiler  with  an  air  pollution 
control  system  is  greater  than  that 
required  to  operate  a  gas- fired  boiler 
without  an  air  pollution  control  system. 
It  may  not  be  reasonable  to  require  an 
operator  of  a  boiler  without  an  air 
pollution  control  system  to  demonstrate 
knowledge  of  such  equipment. 
Therefore,  several  classes  of  boiler 
operator  certification  should  probably 
be  developed  for  each  operator 
certification  level. 

Furthermore,  since,  as  the 
commenters  have  indicated,  many 
boilers  may  operate  with  little  or  no 
operator  attention,  any  certification 
program  should  consider  including 
those  individuals  who  perform  the 
boiler  tuning  and  maintenance. 

Another  key  area  concerns  the 
qualifications  that  an  applicant  should 
possess  for  certification.  An  acceptable 
level  of  skill  and  operating  ability 
should  be  demonstrated  on  a  boiler 
system  which  is  equivalent  to  (or  higher 
than)  the  class  of  boiler  for  which 
certification  is  being  sought.  This 
"hands-on"  ability  could  be 
demonstrated  by  an  on-site  examination 
by  a  qualified/certified  examiner  or 
demonstration  of  ability  before  other 
certified  operators  who  verify  the 
applicant's  ability.  Also  a  consideration 
is  the  prior  experience  needed  before 
applying  for  certification.  The 
certification  program  should  require 
some  prior  experience  under  the  direct 
supervision  of  a  certified  operator/ 
operator  supervisor  who  verifies  the 
proficiency  of  the  applicant.  Finally,  an 
applicant  should  be  required  to 
successfully  pass  a  written  examination 
covering  the  areas  of  knowledge  deemed 
necessary  for  the  particular  class/level 
of  certification  being  sought.  The 
written  examination  could  be 
administered  by  the  State  or  some 
authorized  certification  organization. 

The  EPA's  intention,  announced  in 
the  October  6,  1993  Federal  Register 
notice,  for  developing  a  model  State 
certification  program  for  high  capacity 
fossil  fuel-fired  plants  is  to  outline  the 
scope  and  components  that  a  State 
agency  should  include  in  a  certification 
program.  Components  that  should  be 
considered  for  inclusion  in  any  State 
developed  or  approved  certification 
program  are: 

1.  Coverage  of  the  Certification  Program. 

Determination  of  the  type  and  size  of 
boilers  for  which  operator  certification 
is  appropriate.  Boilers  for  which 
environmental  regulations  apply  are 
candidates  for  inclusion  in  any 
certification  program. 


2.  Level  of  Operators  To  Be  Certified 

The  duties  and  responsibilities  of  the 
positions  of  the  operator  and  operator 
supervisor  should  be  established  for  the 
purpose  of  identify'ing  facility  personnel 
to  whom  certification  applies  at  fossil 
fuel-fired  plants.  Certification  for  all 
persons  who  have  control  over  the 
process  and  can  affect  process  emissions 
should  be  included.  This  may  include 
operators,  supervisors,  maintenance 
personnel,  and  outside  contractor 
personnel. 

An  operator  is  generally  in  direct 
control  of  the  operation  of  a  boiler 
system  and  is  responsible  for  the 
startup,  operation,  and  shutdown  of 
equipment.  Typical  responsibilities  may 
include  the  following: 

a.  Operating  equipment  in  accordance 
with  established  practices  and 
procedures; 

b.  Operating  equipment  consistent 
with  applicable  federal,  state,  and  local 
government  requirements; 

c.  Identifying  and  initiating  responses 
to  upsets  and  emergency  conditions; 

d.  Identif>ing  and  communicating  the 
need  for  equipment  repairs  and 
maintenance: 

e.  Communicating  with  management 
when  system  operation  is  in 
noncompliance  with  applicable 
regulations; 

f.  Operating  in  a  safe  manner; 

g.  Recording  operational  data  as 
required. 

An  operator  supervisor  generally  has 
direct  responsibility  for  the  operation  of 
a  boiler  system  and  is  responsible  for 
overall  on-site  supervision,  technical 
direction,  management,  and 
performance  of  the  facihty.  Typical 
responsibilities  may  include  the 
following: 

a.  Supervising,  training,  monitoring, 
and  evaluating  operators; 

b.  Assuring  operation  in  accordance 
with  established  practices  and 
procedures; 

c.  Assuring  equipment  is  operated  in 
accordance  with  applicable  federal, 
state,  and  local  government 
requirements; 

d.  Directing  action  to  correct 
equipment  upsets  or  emergency 
conditions; 

e.  Assuring  operating  and 
maintenance  records  are  maintained 
and  reports  are  prepared  as  required; 

f.  Assuring  noncompUance  incidents 
and  corrective  action  items  are  reported 
to  management  or  regulatory  agencies; 

g.  Assuring  a  safe  workplace. 
The  operator  supervisor  may  also 

directly  perform  the  duties  and 
responsibilities  of  the  operator. 
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3.  Classes  of  Certification 

This  includes  e»tablishm«nt  of 
various  classes  for  which  operator 
certification  is  appropriate.  The  level  of 
knowledge  needisd  to  properly  operate 
and  minimize  emissions  varies 
considerably  depending  on  the  type  of 
facilities.  Therefore,  the  level  of 
know!edj?e  will  vary  depending  on  job 
duties  and  responsibilities.  Differt>nt 
classes  of  certification  within  each  level 
developed  under  (2)  should  be 
considered. 

A  boiler  system  may  have  any 
combination  of  fuel  type,  boiler  type 
and  air  pollution  control  system,  and  an 
operator  should  be  certified  in  the  class 
designation  equivalent  to  or  more 
comprehensive  than  the  typ)e  of 
equipment  operated. 

Example  operator  class  designations 
are: 

Class  A  -  certified  to  operate  a  coal- fired 
boiler  with  air  pollution  control 
systems 
Class  B  -  certified  to  operate  a  coal-fired 
boiler  without  air  pollution  control 
systems 
Class  C  -  certified  to  operate  a  gas  or  oil- 
fired  boiler  with  air  pollution  control 
systems 
Class  D  -  certified  to  operate  a  gas  or  oil- 
fired  boiler  without  air  pollution 
control  systems 

4.  Qualifications 

The  following  are  the  recommended 
qualifications  that  should  be  met  by  an 
operator/operator  sup>ervisor  to 
complete  certification: 

a.  Minimuoi  age  requirement; 

b.  Training; 

c.  Minunum  level  of  experience  under 
the  direct  supervision  of  a  certified 
operator  or  operator  supervisor  who 
must  verify  the  proficiency  of  the 
applicant  in  all  aspects  of  the  job; 

a.  Pass  a  written  examination,  as 
discussed  in  item  5  below, 
administrated  by  the  State  or  a  State- 
approved  certification  organization. 

The  acceptable  demonstration  of 
skills  and  ability  should  be  performed 
on  a  boiler  system  equivalent  to,  or 
higher  than,  the  class  of  boiler 
equipment  for  which  certification  is 
being  sought. 

During  the  initial  implementation  of  a 
certification  program  when  there  are  not 
certified  operators  or  operator 
supervisors  available  to  certify  the 
applicant's  proficiency,  the  applicant's 
employer  could  be  allowed  to  verify  that 
the  applicant  has  been  continuously 
employed  as  either  an  operator  or 
operator  supervisor  for  a  minimum 
period  of  time  and  that  the  applicant's 
job  performance  has  been  satisfactory. 


Further,  the  employer  should  verify  that 
the  hands-on  experience  was  as  an 
operator  or  operator  supervisor  for  a 
boiler  system  equivalent  to,  or  higher 
than,  the  class  of  boiler  equipment  for 
which  certification  is  being  sought. 

5  Training  Requirements 

The  training  requirements  should  be 
established  for  boiler  operators  to 
provide  the  operator  with  a  basic 
understanding  of  the  principles  of  fuel 
combustion  and  air  pollution  control 
and  to  identify  good  operating  practices. 
The  training  requirements  should 
included  both  classroom  and  site- 
specific  "hands-on"  training  of  the 
operator.  The  objectives  of  the  training 
program  are:  to  instruct  operators  in  the 
basic  principles  of  proper  operation  and 
maintenance  of  boilers  and  air  pollution 
control  systems;  to  help  assure  that  the 
boiler  is  continuously  operated  in  a 
manner  which  complies  with  State  and 
Federal  regulations;  to  enhance  the 
operators  appreciation  for  their  role  in 
minimizing  air  pollution;  and  to 
increase  the  operators  awareness  of 
regulatory  requirements. 

6.  Pass  Written  Examination 

The  final  key  element  should  be  a 
requirement  that  the  applicant 
demonstrate  sufficient  knowledge  in 
specified  areas  by  passing  a  written 
examination  administered  by  the  State 
or  an  approved  certification 
organization.  This  element  should  also 
require  a  provision  for  a  "bank"  of 
questions  to  implement  the  written 
examination  to  assure  that  tests  given  at 
different  times  are  not  identical. 

The  examination  should  be  structured 
as  a  closed  book,  multiple  choice,  and 
written  examination.  The  examinations 
for  operators  should  differ  from  those 
for  operator  supervisor  consistent  with 
the  differences  in  duties.  The 
examination  could  be  modular  in  design 
and  given  in  parts.  Candidates 
successfully  passing  the  appropriate 
paris  can  be  deemed  to  have  completed 
the  written  testing  requirements  for  a 
particular  certification  class. 

To  successfully  pass  a  test  pari,  a 
candidate  should  correctly  answer  a 
minimum  of  70  percent  of  the  questions 
in  that  pari. 

Questions  should  be  related  to: 

a.  Water  and  Steam  Circuit 

b.  Fuel.  Air  and  Cias  Circuit 

c.  Basic  Combustion  Principles 

d.  Air  Pollution  Fundamentals 

e.  Boiier  equipment  characteristics 

f.  Normal  Boiler  Operation 

g.  Automatic  Control  Systems 
n.  Instrumentation 

i.  Preventative  Maintenance 
j.  Safety 


k.  Air  Pollutants  of  Concern 

1.  Envirorunental  Regulations 

m.  Continuous  Emissions  Monitoring 

n.  Particulate  Control 

o.  NOx  Control 

p.  SOx  Control 

q.  Water  Pollution  and  Control 

r.  Solids  Waste  and  Control 

7.  Issuance  of  Certification 

Each  candidate  who  passes  the 
written  examination  and  whose 
proficiency  has  been  verified  should  be 
issued  a  certificate  valid  for  a  specific 
time  period  (e.g.,  five  years).  Each 
certificate  should  contain  the  following 
minimum  information: 

a.  Type  of  certification; 

b.  Certified  individual's  full  name; 

c.  Photograph  of  certified  individual; 

d.  Effective  date  and  expiration  date. 

e.  Signature  of  a  duly  authorized 
designee. 

6.  Provision  for  Recertification 

Certification  should  be  granted  for  a 
limited  period  of  time.  The  procedure 
for  recertification  could  be  simply 
verification  of  satisfactory  employment 
with  the  appropriate  type  of  equipment 
for  that  certification  level/classes  since 
the  time  the  previous  certification  was 
granted  or  it  could  entail  additional 
refresher  courses,  "hands-on" 
demonstration,  or  passing  of  a  written 
examination. 

9.  Rei'ocation  of  Certification 

There  should  be  a  procedure  included 
in  the  certification  program  to  revoke  a 
certification  for  falsifying  or  providing 
inaccurate  information  in  the 
certification  process. 

The  components  listed  above  as  the 
model  State  certification  program  are 
modelled  after  the  certification 
standards  developed  by  the  ASME  for 
MWC  and  MWl  operators.  These  ASME 
certification  standards  were  developed 
by  a  committee  balanced  by  interest 
classification  (e.g.,  regulatory,  operators, 
manufacturers,  etc.)  and  underwent 
public  review  and  comment.  The  EPA 
was  a  member  of  the  ASME  committee 
for  the  development  of  the  MWI 
certification  standard. 

In  August  1992,  to  ensure  the 
availability  of  at  least  one  appropriate 
national  certification  program,  the  EPA 
requested  the  ASME  to  develop  and 
manage  a  nationwide  certification 
program  for  boiler  operators.  As  a  result, 
the  ASME  Board  of  Safety  Codes  & 
Standards  and  the  Council  on  Codes  & 
Standards  approved  the  formation  of  a 
committee  in  June  1994  to  develop  such 
a  program.  The  ASME  certification 
program  is  anticipated  to  be  completed 
in  late  1996. 


As  discussed  above,  the  EPA  will 
provide  the  final  student  handbook  and 
instructor  guide,  developed  by  the  EPA, 
to  the  States  so  they  may  implement 
operator  training  or  certification 
programs  prior  to  finalization  of  the 
ASME  certification  program.  In 
addition,  some  States  may  already 
require  that  boiler  operators  obtain  state 
boiler  operator  engineer  licenses.  If 
these  licensing  agencies  demonstrate 
equivalency,  a  State  air  pollution 
control  agency  could  accept  this 
licensing  as  certification  under  this 
program.  Licensing  organizations,  such 
as  the  National  Institute  for  the  Uniform 
Licensing  of  Power  Engineers 
Incorporated,  have  commented  that 
there  are  other  licensing  organizations 
that  may  be  able  to  provide  certification 
programs  in  a  shorter  timeframe  than 
the  ASME  since  they  already  have  a 
licensing  program  developed  for  boiler 
operators  along  with  a  possible  database 
of  appropriate  questions.  They  also 
indicated  a  willingness  to  modify  their 
programs  to  meet  whatever  criteria  a 
State  sets  for  a  certification  program. 

As  stated  in  the  October  6,  1993 
Federal  Register,  the  training  materials 
developed  by  the  EPA  will  be  revised  as 
necessary  when  the  ASME  certification 
program  is  sufficiently  developed  to 
ensure  that  the  training  course  is 
coordinated  with  the  certification 
requirements. 

The  ASME  has  previously  developed 
certification  programs  for  operators  of 
MWC's  and  MWI's.  In  terms  of  the 
boiler  operator  certification,  the  EPA's 
intention  is  to  continue  to  work  with  the 
.^SME  by  serving  on  the  various 
development  committees  and  by 
providing  technical  assistance  to 
develop  a  certification  program.  The 
ASME  certification  program  is 
anticipated  to  be  completed  no  earlier 
than  late  1996. 

V.  Authority 

This  notice  of  availability  of  model 
State  programs  for  the  training  and 
certification  of  operators  of  high 
capacity  fossil  fuel-fired  plants  is  issued 
under  the  authority  of  section  1 29  of  the 
Clean  Air  Act,  as  amended. 

Dated:  September  27, 1994. 
Richard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 
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Forum  on  State  and  Tribal  Toxics 
Action  Projects;  Open  Meetings 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  open  Meetings. 

SUMMARY:  The  four  Projects  of  the 
Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  will  hold  meetings 
open  to  the  public  at  the  time  and  place 
listed  below. 

DATES:  The  four  Projects  will  meet 
October  24  from  8  a.m.  to  5  p.m.,  with 
a  plenary  session  from  1  p.m.  until  2:15 
p.m.,  and  on  October  25  from  8  am.  to 
noon. 

ADDRESSES:  The  meetings  scheduled 
will  be  held  at  The  Holiday  Inn,  480 
King  St.,  Alexandria  VA. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Janney,  Office  of  Pollution  Prevention 
and  Toxics  (7408),  U.  S.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460,  telephone:  (202) 
260-1584. 

SUPPLEMENTARY  INFORMATION:  FOSTTA, 
a  group  of  state  and  tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  states/tribes  and  between  the 
states/tribes  and  U.S.  EPA's  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS).  FOSTTA  currently 
consists  of  the  Coordinating  Committee 
and  four  issue-specific  Projects.  The 
Projects  are:  (1)  The  Toxics  Release 
Inventory  Project;  (2)  The  State  and 
Tribal  Enhancement  Project;  (3)  The 
Chemical  Management  Project:  and  (4) 
The  Lead  (Pb)  Project. 

List  of  Subjects 

Environmental  protection. 
Dated:  September  29,  199-1 

lames  B.  Willis, 

Acting  Director,  Environmental  Assistance 
Division  Office  of  Pollution  Prevention  and 
Toxics. 
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Science  Advisory  Board  Notification  of 
Public  Advisory  Committee  Meeting{s) 
Open  Meeting(s) 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 


are  Eastern  Time.  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office. 


(1)  Clean  Air  Act  Compliance  Analysis 
Council  (CAACAC)  Physical  Effects 
Review  Subcommittee  (CAACACPERS) 
Teleconference — October  18, 1994: 

The  Clean  Air  Act  Compliance 
Analysis  Council  (CAACAQ  Physical 
Effects  Review  Subcommittee 
(CAACiACPERS)  of  the  Science 
Advisory  Board  (SAB)  will  conduct  a 
teleconference  meeting  on  Tuesday, 
October  18, 1994  from  11:00  a.m.  to  1:00 
p.m.  eastern  time.  In  this  teleconference 
meeting,  the  CAACACPERS  intends  to 
discuss  six  draft  documents  which  have 
been  prepared  for  review  as  required  bv 
Section  812  of  the  Clean  Air  Act  (CAA  j, 
to  be  briefed  by  Agency  staff  on  the 
overall  Physical  Effects  review  prof:ess. 
and  to  plan  for  an  efficient  review 
scheduled  for  November  15  and  16, 
1994  to  be  held  in  the  Washington,  DC. 
metropolitan  area  (See  below  for  details 
on  the  November  15  and  16,  1994 
meeting). 

In  the  teleconference,  the  , 

CAACACPERS  will  be  discussing  how 
die  review  will  take  place,  provide 
initial  observations  regarding  the  first 
review  drafts  of  the  Physical  Effects 
Documents  pertaining  Section  812  of 
the  Clean  Air  Act  (CAA),  namely  (1 ) 
Ozone.  (2)  Sulphur  Oxides,  (3) 
Particulate  Matter,  (4)  Carbon 
Monoxide,  (5)  Nitrogen  Oxides,  and  (6) 
Lead,  and  plan  for  an  upcoming 
November  two-day  review  meeting.  Thi> 
Agency  is  preparing  a  draft 
methodology  docimient  for  review  bv 
the  SAB'S  CAACACPERS,  which 
outlines  the  overall  strategy  of  this 
effort.  This  methodology  document  is 
still  under  preparation,  and  may  be 
made  available  prior  to  the 
teleconference.  Additional  draft 
documents,  such  as  the  methodology 
used  to  aggregate  the  effect  of  hazardLuis 
air  pollutants,  up-to-date  assessments  of 
the  significance  of  recent  research,  and 
possibly  select  metliodology  papers  may 
be  provided  in  the  future  for  review  as 
necessary  and  appropriate.  The  Agencv 
has  asked  the  SAB  to  answer  the 
following  questions  in  the  proposed 
charge  relating  to  this  review: 

(1 )  Are  each  of  the  elements  of  the 
methodology  developed  by  EPA 
sufficiently  valid  and  reliable  from  a 
scientific  standpoint  for  purposes  of  the 
CAA  Section  812  assessments?, 

(2)  The  Congress  and  EPA  intend  that 
the  CAA  Section  812  retrospective 
analysis  should  provide  the  most 
comprehensive  possible  statement  aboi:t 
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potential  benefits  of  historical 
reductions  in  air  pollution.  This 
includes  reporting  on  the  potential 
significance  of  effects  for  which  there 
may  be  no  scientific  consensus 
regarding  the  magnitude  or  even  the 
existence  of  a  specific  effect.  Given  this 
statutory  and  administrative  goal,  is  the 
methodology  developed  by  EPA 
sufficiently  comprehensive  in  terms  of 
plausible  health,  welfare,  and  ecological 
consequences  of  exposure  to  the 
relevant  air  pollutant?, 

(3)  If  the  answer  to  question  2  is 
negative,  what  are  the  physical 
outcomes  of  pollutant  exposure  which 
the  Agency  has  omitted?. 

(4)  For  physical  outcomes  already 
included  in  the  methodology  paper,  as 
well  as  those  which  should  be 
considered  for  inclusion  pursuant  to 
question  2,  are  there  potentially  relevant 
data  pertaining  to  quantitative  or 
qualitative  estimation  of  the  effect 
which  should  be  considered  for 
inclusion  in  the  methodology?  What 
specifically  are  the  sources  of  these  data 
and  how  might  they  be  best  utilized?, 
and 

(5)  What  is  the  strength  of  the 
scientific  evidence  underlying  each  of 

•the  physical  effects  functions  or  models 
already  included  in  the  methodology 
paper?  What  is  the  strength  of  each 
element  of  additional  scientific 
evidence  suggested  for  inclusion 
pursuant  to  question  3  and  4  above? 

For  copies  of  the  Agency's  diafl 
Section  812  draft  documents,  please 
contact  Ms.  Eileen  Pritchard,  Secretary*. 
U.S.  Environmental  Protection  Agency. 
Office  of  Pohcy  Planning  and 
Evaluation  (OPPE),  Economic  Analysis 
and  Innovation  Division  (Mail  Code 
2127).  401  M  Street  SW..  Washington, 
DC  20460.  Tel.  (202)  260-3354.  and 

.  FAX  (202)  260-5732.  Any  member  of 
the  public  desiring  to  participate  in  the 
teleconference,  desiring  additional 
information  about  the  meeting,  or 
desiring  to  obtain  copies  of  the  agenda 
and  other  information  about  the  conduct 
of  the  meeting,  or  to  request  time  on  the 
agenda  for  public  comments,  please 
contact  Dr.  K.  Jack  Kooyoomjian. 
Designated  Federal  Official,  or  Ms. 
Diana  Pozim,  Staff  Secretary,  Science 
Advisory  Board  {1400F),  US  EPA,  401  M 
Street  SW.,  Washington  DC  20460,  by 
telephone  at  (202)  260-6552.  fax  at  (202) 
260-7118,  or  via  the  INTERNET  at: 
Pozun.Diana@EPAMAIL.EPA.  GOV. 

(2)  Science  Advisory  Board.  Exectrtive 
Cominittee— October  25-26, 1994 

The  Science  Advisory'  Board's  (SAB) 
Executive  Committee  (EC)  will  conduct 
a  public  meeting  on  Tuesday  and 
Wednesday.  October  25-26, 1994.  The 


meeting  will  be  held  in  the 
Administrator's  Conference  Room  1103 
West  Tower  at  the  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460  On  Tuesday,  it 
will  begin  at  8:30  p.m  and  adjourn  not 
later  than  5:00  p  m.;  on  Wednesday,  it 
will  begin  at  8  30  am.  and  adjourn  not 
later  than  100  p.m.  The  meeting  is  open 
to  the  public  and  limited  unreserved 
seating  will  be  available. 

The  EC  intends  to  review  activities  of 
and  reports  from  its  Committees, 
including  the  following:  a)  Radiation 
Advisory  Committee  (RAC) — 
Retrospective  Analysis  of  RAC 
Activities  and  b)  Environmental 
Engineering  C  ommittee  (EEC) — Review 
of  Environmental  Technology  Initiative. 
The  group  will  also  receive  briefings  on 
the  Agency's  combustion  policy  and  the 
development  of  a  new  Regulatory 
Impact  Analysis  process. 

Invited  visitors  include  the  Assistant 
Administrator  for  Research  and 
Development,  Dr.  Robert  Huggett,  to 
discuss  his  views  and  plans  for  science 
at  EPA;  the  Assistant  Administrator  for 
Prevention,  Pesticides,  and  Toxic 
Substances.  Dr.  Lynn  Goldman,  to 
discuss  a  number  of  issues  including  the 
Agency's  reassessment  of  "dioxin"  and 
the  charge  to  the  SAB;  Dr.  Ray  Wassell 
of  the  staff  of  the  National  Research 
Council  to  discuss  the  NRC  study  on 
combustion. 

The  Executive  Committee  will  discuss 
the  status  of  the  Environmental  Futures 
Project  and  the  Report  from  the  SAB 
Reinvention  Committee.  In  addition, 
they  will  discuss  the  Board's  agenda  for 
FY95. 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit 
comments  should  contact  E>r.  Donald  G. 
Barnes.  Designated  Federal  Official. 
Executive  Committee,  Science  Advisory 
Board  (1400).  U.S.  Environmental 
Protection  Agency.  Washington  DC 
20460.  or  by  phone  at  (202)  260-1126; 
FAX  (202)  260-9232;  or  via  the  Internet 
at  bames.don@epamail.epa.gov. 

(3)  Radiation  Advisory  Committee 
(RAC)— October  26,  1994 

The  Radiation  Advisory  Committee 
(RAC)  plans  to  meet  on  Wednesday, 
October  26, 1994  at  the  Environmental 
Protection  Agency  (EPA)  Headquarters, 
Conference  Room  Number  3.  North.  401 
M  Street.  SW..  Washington,  DC  20460, 
commencing  at  9:00  a.m.  and 
adjourning  at  12:00  noon  that  day.  The 
purpose  of  this  meeting  is  to  discuss 
proposed  Fiscal  Year  1995  projects,  and 
to  plan  and  organize  for  the  upcoming 
review  of  the  technical  basis  of  the 
cleanup  standards,  which  will  begin  on 


October  27.  1994.  Other  topics  may  be 
discussed  as  time  permits. 

Any  member  of  the  public  desiring 
additional  information  about  the 
meeting,  desiring  to  obtain  copies  of  the 
agenda  and  information  about  the 
conduct  of  the  meeting,  or  to  request 
time  on  the  agenda  for  public 
comments,  please  contact  Dr.  K.  jack 
Koovoomjian.  Designated  Federal 
Official  or  Ms.  Diana  Pozun.  Staff 
Secretary,  Science  Advisory  Board 
(1400F).'U.S  EPA.  401  M  Street.  SW. 
Washington  DC  20460.  bv  telephone  at 
(202)  260-6552.  fax  at  (202)  260-7118. 
or  via  the  INTERNET  at: 
Pozun  Di  ana@EPAMAIL.  EPA.COV 

(4)  Radionuclide  Cleanup  Standards 
Subcommittee  (RCSS) — October  27  and 
28, 1994 

On  Thursday.  October  27. 1994. 
beginning  at  9:00  a.m.  and  ending  no 
later  than  3:30  p.m.  on  Friday,  October 
28.  1994,  the  Radionuclide  Cleanup 
Standards  Subcommittee  (RCSS)  of  the 
Radiation  Advisory  Committee  (RAC)  of 
the  Science  Advisory  Board  (SAB)  will 
begin  a  formal  review  of  the  technical 
basis  of  the  cleanup  standards  that  are 
being  proposed  by  the  Agency.  It  is  also 
planned,  that  on  the  afternoon  of 
October  28,  1994  that  the  Environmental 
Protection  Agency's  (EPA's)  Office  of 
Radiation  and  Indoor  Air  (ORIA)  staff 
will  provide  a  briefing  to  the  SAB's 
RCSS  and  RAC  on  model  building 
standards. 

The  meeting  will  take  place  at  the 
Courtyard  Marriott  Hotel,  2899  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
tel.  (703)  549-3434.  The  proposed 
charge  to  the  SAB  is  as  follows: 

(1)  Is  the  methodology  used  by  the 
Office  of  Radiation  and  Indoor  Air 
(ORIA)  for  evaluating  source  terms  for 
radioactively  contaminated  sites,  for 
modeling  transport  to  people,  and  for 
estimating  risk  to  individuals  and 
populations  acceptable  for  providing  a 
technical  basis  for  writing  a  cleanup 
standard? 

(2a)  Are  the  assumptions  for  the 
combined  residential/agricultural  land 
use  scenario,  and  the  pathways  model, 
reasonable  and  suitable  for  assessing 
risk  at  radioactively  contaminated  sites? 

(2b)  Are  the  assumptions  for  the 
combined  industriaiycommercial  land 
use  scenario,  and  the  pathways  model, 
reasonable  emd  suitable  for  assessing 
risk  at  radioactively  contaminated 
sites?,  and 

(3)  Is  RESRAD  version  5.01  (specific 
reference  to  RESRAD  may  be  omitted) 
suitable  for  modeling  radiation  risk  to 
individuals  at  radioactively 
contaminated  sites? 


The  actual  draft  documents  to  be 
reviewed  are  entitled  as  follows:  (1) 
"Radiation  Site  Cleanup  Regulations: 
Technical  Support  Document  for  the 
Development  of  Radionuclide  Cleanup 
Levels  for  Soil,"  Review  Draft. 
September,  1994.  (2)  "Radiation  Site 
Cleanup  Regulations:  Technical  Support 
Document  for  the  Development  of 
Radionuclide  Cleanup  Levels  for  Soil," 
Appendices.  September,  1994.  To 
discuss  technical  aspects  of  the  draft 
Agency  documents,  contact  Dr.  Anthony 
B.  Wolbarst,  Chief,  Remedial  Guidance 
Section,  Radiation  Studies  Division. 
Office  of  Radiation  and  Indoor  Air 
(ORIA)  (Mail  Code  6603J),  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  DC.  To 
simply  obtain  copies  of  the  Agency  draft 
documents  please  contact  Ms.  Virginia 
Stradford,  Secretary,  at  (202)  233-9350. 
FAX  (202)  233-9650.  The  background 
documents  and  review  documents  are 
being  made  available  in  the  Agency's 
U.S.  EPA  Air  and  Radiation  Docket. 
Please  address  written  inquiries  as 
follows:  Attn:  Air  and  Radiation  Docket. 
Mail  Stop  6102.  Air  Docket  No.  A-93- 
27.  Room  M1500,  Rrst  Floor.  Waterside 
Mall.  401  M  Street  SW.,  Washington,  DC 
20460.  The  docket  may  be  inspected 
from  8:00  a.m.  to  4:00  p.m..  Monday 
through  Friday,  excluding  federal 
holidays,  in  Room  Ml 500.  A  reasonable 
fee  may  be  charged  for  copies  of  docket 
materials.  Inquiries  regarding  access  to 
the  public  information  docket  should  be 
directed  to  Ms.  Lynn  Johnson,  ORIA 
Staff  (Mail  Code  6603J)  at  (202)  233- 
9383. 

Any  member  of  the  public  desiring 
additional  information  about  the 
meeting,  desiring  to  obtain  copies  of  the 
agenda,  information  about  the  conduct 
of  the  meeting,  or  to  request  time  on  the 
agenda  for  public  comments,  please 
contact  Dr.  K.  Jack  Kooyoomjian, 
Designated  Federal  Official  or  Ms.  Diana 
Pozun.  Staff  Secretary,  Science 
Advisory  Board  (Mail  Code  1400F),  US 
EPA.  401  M  Street,  SW,  Washington  EX: 
20460.  by  telephone  at  (202)  260-6552, 
fax  at  (202)  260-7118,  or  via  the 
INTERNET  at: 
Pozun.Diana@EPAMAIL.EPA.GOV. 

(5)  Ecological  Processes  and  Effects 
Committee — October  27, 1994 

The  Ecological  Processes  and  Effects 
Committee  will  meet  on  October  27, 
1994.  from  8:30am  to  4:00pm  at  the 
Holiday  Inn  Capitol,  550  C  Street  SW.. 
Washington,  EX:.  telephone  (202)  479- 
4000.  The  meeting  will  be  open  to  the 
public,  but  seating  is  limited  and  will  be 
on  a  first -come  basis.  The  purpose  of  the 
meeting  will  be  to  hear  briefings  on 
proposed  projects  for  Fiscal  Year  1995 


and  to  establish  a  calendar  of  meetings 
for  the  coming  year.  Any  member  of  the 
public  desiring  additional  information 
about  the  meeting  or  wishing  to  obtain 
an  agenda  should  contact  Robert  Flaak. 
Assistant  Director,  Science  Advisory 
Board  (Mail  Code  1400F),  US  EPA,  401 
M  Street  SW.,  Washington,  DC  20460. 
by  telephone  at  (202)  260-6552,  FAX  at 
(202)  260-71 18.  or  via  the  Internet  at 
Flaak.Bob@EPAMAIL.EPA.GOV. 

(6)  Clean  Air  Act  Compliance  Analysis 
Council  (CAACAC)  Physical  Effects 
Review  Subcommittee 
(CAACACPERS)— November  15  and 
16, 1994 

The  Clean  Air  Act  Compliance 
Analysis  Council  (CAACAC)  Physical 
Effects  Review  Subcommittee 
(CAACACPERS)  of  the  Science 
Advisory  Board  (SAB)  will  conduct  a 
review  meeting  on  Tuesday,  November 
15,  1994  beginning  9.00  a.m.  eastern 
time,  and  ending  no  later  than  4:30  p.m. 
on  Wednesday,  November  16, 1994.  The 
meeting  will  take  place  at  the  Courtyard 
Marriott  Hotel,  2899  Jefferson  Davis 
Highway,  Arlington,  VA  22202  (Tel. 
703-549-3434).  In  this  meeting,  the 
CAACACPERS  intends  to  discuss 
recently  revised  versions  of  six  draft 
physical  effiects  documents  (See 
references  and  charge  to  the 
Subcommittee  as  outlined  above  in  this 
Federal  Register  notice  for  the  October 
18, 1994  teleconference  for  the  charge  to 
the  Subcommittee  and  listing  of  the  six 
draft  documents)  and  a  recently 
prepared  methodology  document  which 
should  be  prepared  on  time  for  this 
SAB/CAACAC  review  of  the  Clean  Air 
Act  (CAA)  Section  812  review,  to  have 
presentations  by  Agency  staff  on  the 
/eview.  and  to  begin  development  of  a 
draft  SAB  report  which  responds  to  the 
charge  from  the  Agency. 

For  copies  of  the  draJt  Agency  Section 
812  CAA  documents,  please  contact  Ms. 
Eileen  Pritchard,  Secretary.  U.S. 
Environmental  Protection  Agency, 
Office  of  Pohcy  Planning  and 
Evaluation  (OPPE),  Economic  Analysis 
and  Innovation  Division  (Mail  Code 
2127),  401  M  Street  SW.,  Washington, 
DC  2046O.  Tel.  (202)  260-3354,  and 
FAX  (202)  260-5732.  Any  member  of 
the  public  desiring  additional 
information  about  the  meeting,  desiring 
to  obtain  copies  of  the  agenda  and 
information  about  the  ctHiduct  of  the 
meeting,  or  to  request  time  on  the 
agenda  for  public  comments,  please 
contact  Dr  K.  JackJCooyoomjian, 
Designated  Federal  Official  or  Ms.  Diana 
Pozun,  Staff  Secret^',  Science 
Advisory  BoardlUOOF),  U.S.  EPA,  401 
M  Street  SW..  Washington  DC  20460.  by 
telephone  at  (202)  260-6552,  fax  at  (202) 


260-7118,  or  via  the  INTERNET  at: 
Pozun.EHana®  EPAMAIL.EPA.GOV. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  pfesented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements  In  general,  for 
teleconference  call  meetings, 
opportunities  for  oral  comment  will  be 
limited  to  no  more  than  three  minutes 
per  speaker  and  no  more  than  fifteen 
minutes  total.  For  meetings  other  than 
teleconference  calls,  opportunities  for 
oral  comment  will  be  usually  limited  to 
five  minutes  per  speaker  and  no  more 
than  thirty  minutes  total.  Written 
comments  (at  least  35  copies)  received 
in  the  SAB  Staff  Office  sufficiently  prior 
to  a  meeting  date  (usually  one  week 
prior  to  a  meeting  or  teleconference), 
may  be  mailed  to  tlie  relevant  S.\B 
committee  or  subcommittee  prior  to  its 
meeting;  comments  received  too  close  to 
the  meeting  date  will  normally  be 
provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

To  Obtain  More  Information  on  or 
Participate  in  the  SAB  Meetings 

These  meetings  are  Ojsen  to  the 
public,  but  seating  or  telephone  lines 
are  limited  and  available  on  a  first  come 
basis.  Any  member  of  the  public 
wishing  further  information  concerning 
the  meetings,  such  as  a  proposed 
agenda,  or  who  wishes  to  submit  oral  or 
written  comments  (at  least  35  copies) 
should  contact  the  appropriate 
Designated  Federal  Official  as  Usted 
above.  Written  inquiries  can  be  sent  to 
the  following  address:  U.S. 
Environmental  Protection  Agency;  401 
M  Street  SW.,  Washington,  DC  20460. 
Phone:  (202)  260-6552  or  FAX  (202) 
260-7118. 

Members  of  the  public  who  wrish  to 
make  a  brief  oral  presentation  at  the 
teleconference  or  meetings  should 
contact  the  listed  Designated  Federal 
Official  no  later  than  one  week  prior  to 
the  meeting  or  teleconference  in  order  to 
have  time  reserved  on  the  agenda.  The 
Science  Advisory  Board  expects  that 
public  statements  presented  at  a 
teleconference  or  meeting  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements.  Written 
comments  received  in  the  SAB  Staff 
Office  sufficiently  prior  to  a  meeting 
date  (usually  one  week  prior  to  a 
meeting  or  teleconference),  may  be 
mailed  to  the  relevant  SAB  committee 
or  subcommittee  prior  to  its  meeting; 
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comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Dated:  September  23. 1994. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  94-24417  Filed  10-3-94:  8:45  am) 
BILLING  CODE  6S40-SO-P 


[FRL-5085-3] 

Meeting  of  the  Small  Town 
Environmental  Planning  Task  Force 

On  October  19-20. 1994.  the  Small 
Town  Environmental  Planning  Task 
Force  (STTF)  will  conduct  its  third 
meeting.  The  purpose  of  the  meeting  is 
to  discuss  and  act  on  their  policy  paper, 
and  focus  on  how  the  group  is 
accomplishing  their  legislative 
mandates. 

The  Task  Force  is  charged  with 
identifying  regulations  developed 
pursuant  to  Federal  environmental  laws 
which  pose  significant  compliance 
problems  for  small  towns;  identifying 
the  means  to  improve  the  working 
relationship  between  the  Environmental 
Protection  Agency  and  small  towns; 
reviewing  proposed  regulations  for  the 
protection  of  environmental  and  public 
health  and  suggesting  revisions  that 
could  improve  the  ability  of  small  towns 
to  comply  with  such  regulations;  and 
identifying  the  means  to  promoting 
regionalization  of  environmtmtal 
treatment  systems  and  infrastructure 
serving  small  towns  to  improve  the 
economic  conditions  of  such  systems 
and  infrastructure. 

The  me*;ting  will  be  held  at  the 
Dupont  Plaza  Motel,  located  at  1500 
New  Hampshire  Avenue.  NW  , 
Washington,  DC,  20036  The  meeting 
will  begin  at  9  a.m.  on  October  19th  and 
conclude  at  5  p.m  on  October  20th. 

The  Designated  Federal  Officer  (DFO) 
for  this  Committee  is  Christine 
Zawlocki.  She  is  the  point  of  contact  for 
information  concerning  any  Committee 
matters  and  ran  be  reached  by  calling 
(202)  260-0244  or  by  writing  to  USEPA, 
401  M  Street  SW,  (1502),  Washington. 
DC  20460. 

This  is  an  open  meeting  and  ail 
interested  persons  are  invited  to  attentl. 
Meeting  minutes  will  be  available 
within  thirty  days  after  the  meeting  and 
can  be  obtained  by  written  request  from 
the  DFO.  Members  of  the  public  are 
requested  to  call  the  DFO  at  the  above 
numberif  planning  to  attend  so  that 
arrangements  can  be  made  to 


comfortably  accommodate  attendees  as 
much  as  possible. 

Christine  Zawlocki, 

Acting  Associate  Administrator,  Office  of 

Regional  Operations  and  State/Local 

Relations. 

jFR  Doc.  94-24507  Filed  10-3-94;  8:45  ami 

BILLING  CODE  eS«0-60-P 

[OPP-30347A;  FRL-4913-71 

Becker  Microbial  Products  inc.; 
Approval  of  Pesticide  Product 
Registrations 

AGENCY:  Environmental  Protection 
Ag^cy  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces 
Agency  approval  of  apphcations 
submitted  by  Becker  Microbial  Products 
Inc.,  to  conditionally  register  the 
pesticide  products  BMP  123  (48  LC). 
BMP  123  {2X  WP).  and  BMP  123  (32  LC) 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered- 
products  pursuant  to  the  provisions  of 
section  3(c)(7)(C)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail;  Phillip  Hutton.  Product  Manager 
(PM)  18.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs.  401  M  St.. 
SW..  Washington.  IX:  20460.  Office 
location  and  telephone  number:  Rjn. 
213,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
Arlington.  VA  22202.  (703-305-7690). 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  February  18.  1993 
(58  FR  8945),  which  announced  that 
Becker  Microbial  Products  Inc.,  9.S96 
NW.  nth  St  .  Plantation,  FL  33322,  had 
submitted  three  applications  to 
conditionally  register  the  pesticide 
products  BMP  123  (48  LC).  BMP  123 
(2X  WP).  and  BMP  123  (32  LC)  (File 
Symbols  62637-A.  62637-L.  and 
62637-U),  containing  the  active 
ingredient  Bacillus  thuringiensis 
subspecies  kurstaki  a\  2.15,  6.4,  and 
1.60  percent  respectively,  an  active 
ingredient  not  included  in  any 
previously  registered  products.  The 
company  later  amended  the  name  of  the 
active  ingredient  to  read  "Bacillus 
thuringiensis  subspecies  kurstaki  strain 
BMP  123." 

The  applications  were  approved  on 
August  5. 1993.  which  contain  the 
active  ingredient  Bacillus  thuringiensis 
subspecies  kurstaki  strain  BMP  123  for 
terrestrial,  forestry,  and  food  use  to 
control  various  insects,  for  the  following 
products: 


1.  BMP  123  (48  LC)  (EPA  Registration 
Number  62637-6). 

2.  BMP123(2XWP)(EPA 
Registration  Number  62637-5). 

3.  BMP  123  (32  LC)  (EPA  Registration 
Number  62637-4). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  Bacillus 
thuringiensis  subspecies  kurstaki  strain 
BMP  123,  and  information  on  social, 
economic,  and  envirorunental  benefits 
to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
Bacillus  thuringiensis  subspecies 
kurstaki  strain  BMP  123  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  environment,  and  that  use 
of  the  pesticide  is.  in  the  public  interest. 

These  products  are  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(C)  provided  that  the 
studies  be  submitted  by  December  21. 
1994,  as  listed  below: 

1.  Avain  Oral  (Guideline  Reference 
Number  154A-16). 

2.  A  30-Day  Freshwater  Fish 
Toxicity/Pathogenicicty  Testing  (154A- 
19). 

3.  Freshwater  Aquatic  Invertebrate 
Toxicity/Pathogenicity  Testing  (154A- 
20). 

4  Money  Bee  Toxicity/Pathogenirilv 
Test  (154A-24). 

5.  Analysis  of  Samples  (154A-13). 

If  these  conditions  are  not  complied 
with  the  registration  will  be  subject  to 
cancellation  in  accordance  with  F'lFRA 
section  6(e);  this  registration  will  expire 
on  May  21,  1996. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  n<ji 


result  io  unreasonable  adverse  effects  to 
man  and  the  envirorunent. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on  Bacillus 
thuringiensis  subspecies  kurstaki  strain 
BMP  123. 

■  A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  avEiilable  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arhngton,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should;  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  September  26,  1994. 

Stephen  L.  fohnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc.  94-24503  Filed  10-3-94;  8:45  am) 
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[OPP-50356B;  FRL-4912-e] 

Maun  Laboratories;  Approval  of  a 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
.Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application  to 
register  the  pesticide  product  Victus,  a 
Biological  Control  Agent,  containing  an 
active  ingredient  not  included  in  any 


previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  Cole,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
401  M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  niunber: 
Rm.  227,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwv,  Arlington,  VA  22202,  (703-305- 
6900). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  December  22,  1993 
(58  FR  67791),  which  announced  that 
Mauri  Laboratories,  9  Moorebank  Ave., 
Moorebaiik.  NSW  2170  Australia,  had 
submitted  an  application  to  register  the 
pesticide  product  Victus  (EPA  File 
Symbol  6718&-R),  containing  the  active 
ingredient  Pseudomonas  fluorescens 
strain  NCIB  12089  at  1  percent,  an 
active  ingredient  not  included  in  any 
previously  registered  product. 

The  application  was  approved  on 
August  5, 1994,  as  Victus  for  the  control 
of  bacterial  blotch  on  cultivated 
mushrooms  (EPA  Registration  Number 
67186-1). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  Pseudomonas 
fluorescens  strain  NCIB  12089,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  use.  Specifically,  the  Agency  has 
considered  the  nature  of  the  chemical 
and  its  pattern  of  use,  application 
methods  and  rates,  and  level  and  extent 
of  potential  exposure.  Based  on  these 
reviews,  the  Agency  wras  able  to  make 
basic  health  safety  determinations 
which  show  that  use  of  Pseudomonas 
fluorescens  strain  NCIB  12089  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 

More  detailed  information  on  this 
registration  is  contained  iA  an  EPA 
Pesticide  Fact  Sheet  on  Pseudomonas 
fluorescens  strain  NCIB  1 2089. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  221  e'l 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  ft) 
support  registration  are  avail^le  fcH- 


public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW.,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.Q  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  September  26, 1994. 

Stephen  L.  {ohasoo. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc  94-24500  Filed  10-3-94;  8:45  am] 
BIU-MG  COOE  SSaO-St-F 


(FRL-6085-4) 

42  U.S.C.  Section  122(h);  Proposed 
Administrative  Agreement 

AGENCY:  Environmental  Protection 

Agency  (USEPA). 

ACTION:  ProfKJsed  settlement. 

SUMMARY:  USEPA  is  proposing  to  settle 
a  claim  under  Section  107  of  CERCLA 
for  response  costs  incurred  during 
removal  activities  at  the  MCI.  Inc.  site 
in  Detroit,  Michigan.  Respondent  has 
agreed  to  reimburse  USEPA  in  the 
amount  of  $55,000.  USEPA  today  is 
proposing  to  approve  this  settlement 
offer  because  it  reimburses  USEPA.  in 
part,  for  costs  incurred  during  USEPA "s 
removal  action. 

DATES:  Comments  on  this  proposed 
settlement  must  be  received  on  or  before 
November  3,  1994. 
ADDRESSES:  Copies  of  the  proposed 
settlement  are  available  at  the  following 
address  for  review:  (It  is  recommended 
that  you  telephone  Heidi  Valetkevitch  at 
(312)  886-1303  before  visiting  the 
Region  V  Office).  U.S.  Envirorunental 
Protection  Agency,  Region  V,  Office  of 
Superfund,  Remedial  and  Enforcement 
RespcMise  Branch,  77  W.  fackson  Blvd., 
Chicago.  Illinois  60604. 
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Comments  on  this  proposed 
settlement  should  be  addressed  to: 
(Please  submit  an  original  and  three 
copies,  if  possible)  Heidi  Vaietkevitch. 
Community  Relations  Coordinator, 
Office  of  Pubhc  Affairs.  U.S. 
Environmental  Protection  Agency. 
Region  V,  77  W.  fackson  Boulevard  (P- 
19J).  Chicago,  Illinois  60604,  (312)  886- 
1303. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heidi  Vaietkevitch.  Office  of  Public 
Affairs,  at  (312)886-1303. 

SUPPt.EMENTARV  INFORMATION:  The  MCI. 
Inc.  site  is  not  on  the  National  Priorities 
List.  After  receiving  a  request  to  perform 
a  site  assessment  in  October  1989, 
USEPA  and  contractor  personnel 
undertook  response  actions  designed  to 
minimize  the  immediate  threat,  test  the 
physical  building,  chemicals  and 
materials  involved,  and  properly 
dispose  of  the  hazardous  waste. 

Respondent  is  a  local  business  entity 
that  arranged  for  the  disposal  of 
hazardous  waste  while  having  its 
manufactured  parts  stripped  of  paint  or 
chemically  treated  at  the  site.  A  30-day 
period,  beginning  on  the  date  of 
publication,  is  open  pursuant  to  section 
122(i)  of  CERCLA  for  comments  on  the 
proposed  settlement.  Comments  should 
be  sent  to  the  Office  of  Public  Affairs  (P- 
19J),  U.S.  Environmental  Protection 
Agency.  Region  V.  77  W.  Jackson 
Boulevard.  Chicago.  Illinois  60604. 
Thomas  P.  Turner, 

Assitant  Regional  Counsel,  United  States 
Environmental  Protection  Agency. 
[FR  Doc.  94-24504  Filed  10-3-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 

COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budg«t 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair. 
Federal  Communications  Commission. 
(202) 418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0613 
Title:  Expanded  Intercormection  with 
Local  Telephone  Company  Facilities, 
CC  Docket  No.  91-141,  Transport 
Phase  II  (Third  Report  and  Order). 
Expiration  Date:  09/30/95 


Estimated  Annual  Burden:  592  total 
hours;  37  hours  per  response;  16 
respondents. 

Description:  In  the  Third  Report  and 
Order  in  the  Expanded 
Intercormection  proceeding,  CC 
Docket  No.  91-141.  the  Commission 
required  Tier  1  local  exchange  carriers 
(LECs).  except  National  Exchange 
Carrier  Association  (NECA)  pool 
members,  to  offer  certain  signalling 
information  to  interested  parties  so 
that  those  parties  could  provide 
tandem  switching  services.  The 
Commission  ruled  that  LECs  offering 
of  the  necessary  signalling 
information  will  constitute  a  new 
service  under  price  caps.  LECs  are 
required  to  make  a  cost-based 
showing  under  the  price  caps  new 
services  test.  This  will  enable  the 
Commission  to  ensure  that  the 
required  signalling  information  is 
reasonably  priced.  In  addition.  LECs 
will  be  required  to  establish  a  rate 
element  for  the  signalling  information 
as  a  separate  service  category  within 
the  trunking  basket.  Tier  1  LECs  are 
required  to  file  tariffs  for  offering 
signalling  information  for  traffic  from 
their  equal  access  end  offices. 

OMB  Control  No.:  3060-0150 

Title:  Public  Mobile  Service— Part  22 

Expiration  Date:  02/28/95 

Estimated  Annual  Burden:  378.010  total 
hours;  10.5  hours  per  response  (avg); 
35.828  respondents. 

Description:  Part  22  contains  the 
tecbnical  and  legal  requirements  for 
radio  stations  operating  in  the  Public 
Mobile  Services  (PMS).  General 
requirements  under  Part  22  are 
contained  in  subparts  B,  C,  and  D. 
Miscellaneous  requirements  are  found 
in  subpart  E.  Special  requirements  for 
each  service  are  provided  in  subparts 
G,  H.  K,  L,  and  M.  Special 
requirements  for  developmental 
authorizations  are  provided  in  subpart 
F.  The  information  requested  under 
Part  22  is  used  by  the  Commission 
staff  in  carrying  out  its  duties  as  set 
forth  in  Sections  308  and  309  of  the 
Communications  Act  of  1934.  as 
amended,  to  determine  the  tecbnical, 
legal  and  other  qualifications  of 
applicants  to  operate  a  station  in  the 
public  mobile  service.  The 
information  is  also  used  to  determine 
whether  grant  of  an  application  will 
serve  the  public  interest,  convenience 
and  necessity.  The  staff  also  uses  this 
information  to  ensure  that  applicants 
and  licensees  comply  with  the 
ownership  and  transfer  restrictions 
imposed  by  Section  310  of  the  Act. 

OMB  Control  No.:  3060-0438 


Title:  Unserved  Area  Application  Filing 
Requirements  and  Other  Cellular 
Requirements 

FCC  Form  No.:  FCC  Form  464 

Expiration  Date:  01/31/95 

Estimated  Annual  Burden:  96.600  total 
hours;  4.83  hours  per  response, 
20,000  respondents. 

Description:  In  CC  Docket  No.  90-6,  the 
Commission  adopted  rules  for  the 
processing,  filing  and  selection  of 
unserved  applications  in  the  Domestic 
Public  Cellular  Radio 
Telecommunications  Service  and 
other  cellular  rules.  The  information 
collected  will  be  used  by  the 
Commission  to  determine  whether  the 
applicant  is  qualified  legally, 
technically,  and  financially  to  be 
licensed  as  a  cellular  operator. 
Without  such  information  the 
Commission  could  not  determine 
whether  to  issue  licenses  to  the 
applicants  that  provide 
telecommunication  services  to  the 
public  and  therefore  fulfill  its 
statutory  responsibilities  in 
accordance  with  the  Communications 
Act  of  1934.  as  amended. 

Federal  Communications  Cormnission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-24464  Filed  10-3-94;  8;45  ami 

BILLINO  CODE  6712-01-M 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

Senior  Executive  Service;  Performance 
Review  Board 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 

names  on  the  Performance  Review 

Board. 

DATES:  October  4,  1994 

FOR  FURTHER  INFORMATION  CONTACT: 

James  M.  Cheskawich.  Director. 
Personnel  and  EEO  Division.  Federal 
Labor  Relations  Authority  (FLRA).  607  ' 
14th  Street.  NW..  Washington.  DC 
20424-0001.  (202)  482-6690,  extension 
440. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Persormel  Management, 
one  or  more  jjerformance  review  boards. 
The  board  shall  review  and  evaluate  the 
initial  appraisal  of  a  senior  executive's 
performance  by  the  supervisor,  along 
with  any  recommendations,  to  the 
appointing  authority  relative  to  the 
performance  of  the  senior  executive. 


The  following  persons  will  serve  on 
the  FLRA's  Performance  Review  Board: 

Solly  Thomas.  Office  of  the  Executive 
Director,  FLRA 

Marjorie  K.  Thompson.  Office  of  the 
General  Counsel,  FLRA 

Godfrey  D.  Dudley.  Equal  Emplojrment 
Opportunity  Commission 

Gloria  Joseph.  National  Labor  Relations 
Board 

Mary  L.  Jennings.  Merit  Systems 

Protection  Board 
James  M.  Cheskawich, 

Director,  Personnel  and  EEO  Division. 

[FR  Doc.  94-24456  Filed  10-3-94;  8:45  am) 

BILLING  CODE  6727-01-M 


FEDERAL  RESERVE  SYSTEM 

The  Colonial  BancGroup,  Inc.; 
Formation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  wnriting  toihe 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  October 
28.  1994. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street.  N.W,,  Atlanta.  Georgia 
30303: 

1.  The  Colonial  BancGroup,  Inc., 
Montgomery.  Alabama;  to  acquire  100 
percent  of  the  voting  shares  of 
Brundidge  Banking  Company,  Inc., 
Brundidge.  Alabama. 


Board  of  Governors  of  the  Federal  Reserve 
System.  Septeml)er  28, 1994. 
Jennifer  J.  Johnson. 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  94-24460  Filed  10-3-94;  8:45  am| 
BILUNG  CODE  621(K)1-f 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  regular 
monthly  meeting  of  the  Federal 
Accounting  Standards  Advisory  Board 
will  be  held  on  Thursday.  October  20. 
1994  from  9  a.m.  to  4  p.m.  in  room  7C13 
of  the  General  Accounting  Office.  441  G 
St.  NW..  Washington,  DC. 

The  agenda  for  the  meeting  includes 
discussions  on  (1)  Revenue  Recognition 
issues.  (2)  a  preliminary  draft  Exposure 
Draft  on  Property.  Plant,  and 
Equipment.  (3)  Human  Capital  and  R&D 
draft  Exposure  Draft  issues,  and  (4)  an 
Exposure  Draft  outline  on  Land. 
Heritage,  and  Miscellaneous  Property. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  the  date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young.  Executive  Staff 
Director.  750  First  St.  NE.,  room  1001. 
Washington.  DC  20002,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463,  Section  10(a)(2),  86 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  September  26, 1994. 
Ronald  S.  Young, 
Executive  Director. 

[FR  Doc.  94-24394  Filed  10-3-94;  8:45  am) 
BILUNG  CODE  IfitO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR)  Cancellation  of 

Medica!  Standard  Form 

AGENCY:  General  Services 
Administration. 


ACTION:  Notice. 


SUMMARY:  Because  of  low  usage  the  cut 
sheet  version  of  the  following  Standard 
Form  is  cancelled: 

SF  541,  Medical  Record — Gynecologic 
Cytology  (NSN  7540-00-832-7973) 

The  4-part  set  of  the  form  is  still 
available  from  the  Federal  Supply 
Service. 

DATES:  Effective  on  October  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Ser\ices 
Administration.  (202)  501-0581. 

Dated:  September  22. 1994. 
Theodore  0.  Freed, 
Chief,  Forms  Management  Branch. 
jFR  Doc.  94-24400  Filed  10-3-94;  8:45  am] 
BILLING  CODE  6820-34-M 


Interagency  Committee  for  Medical 
Records  (ICMR)  Cancellation  of 
Medical  Standard  Form 

AGENCY:  General  Services 
Administration. 
ACTION:  Notice. 

SUMMARY:  Because  of  low  usage  the  cut 
sheet  version  of  the  following  Standard 
Form  is  cancelled: 

SF  502.  Medical  Record — Narrative  Summar\' 
(Clinical  Resume)  (NSN  7540-00-634-  " 
4114) 

The  two-part  set  of  the  SF  502  is  still 
available  from  the  Federal  Supply 
Service. 

DATES:  Effective  on  October  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration.  (202)  501-0581. 

Dated:  September  20, 1994. 
Theodore  D.  Freed. 

Chief,  Forms  Management  Branch. 

(FR  Doc.  94-24401  Filed  10-3-94:  8:45  am] 

BILLING  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[GN«  2275] 

Notice  of  Three  Meetings  of  the 
Commission  on  Research  Integrity 

Pursuant  to  P.L.  92—463,  notice  is 
hereby  given  of  three  future  meetings  of 
the  Commission  on  Research  Integrity. 
Meetings  are  subject  to  availability  of 
funds  and  interested  parties  are  advised 
to  call  the  Executive  Secretary  shortly 
before  scheduled  meetings  to  verify 
each  date  and  place.  The  meetings  are 
planned  as  follows: 


50t>06 


Federal   K.'t;i.ster   /  Vol    ?><\    No    1P1    /  Tue«;dav.  October  4.   1994   /  Notices 


Federal  Register  /  Vol.  59,  No.  191  /  Tuesday,  October  4,  1994  /  Notices 


"iftfif^' 


50ttiHi 


Federal  Register  /  Vol.  59.  No.  191  /  Tuesday.  Octob«-  4,  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  191  /  Tuesday.  October  4,  1994  /  Notices 


50607 


•  Wednesday,  October  19th.  from  9 
a.m.  to  5  p.m.  at  the  Stouffer  Concourse 
Hotel.  James  Room.  2399  Jefferson  Etevis 
Highway.  Arlington.  VA  22202.  The 
Commission  invites  respondents  in 
alleged  misconduct  cases  and  attorneys 
who  have  advised  them  to  present  their 
views  in  person  or  in  writing  on  the 
strengths  and  weaknesses  of  the  way 
institutions  and  the  Public  Health 
Service  (PHS)  pursue  such  allegations. 
The  Commission  will  also  continue  to 
discuss  definitions  of  research 
misconduct. 

•  Monday.  November  7th.  from  8:30 
a.m.  to  4:30  p.m.  at  the  National 
Institutes  of  Health,  9500  Rockville 
Pike,  Building  31,  Conference  Room  6, 
Bethesda,  MD  20892.  The  Commission 
is  planning  a  dialogue  with  the  Director, 
NIH,  and  other  intramural  and 
extramurnl  officials  and  employees  on 
the  strei  i;ths  and  weaknesses  of  the 
present  PHS  system  of  pursuing 
scientific  misconduct. 

•  Thursday,  Deceml)er  1st,  from  9 
a.m.  to  5  p.m.  and  on  Friday.  December 
2nd,  from  8  a.m.  to  3  p.m.  at  the  Stouffer 
Concourse  Hotel,  Potomac  Room,  2399 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  On  the  first  day.  the  Commission 
invites  whistleblowers  and  witnesses  in 
alleged  scientific  misconduct  cases  and 
counsel  who  have  advised  them  to 
present  their  views  in  person  or  in 
writing  on  the  strengths  and  weaknesses 
of  the  way  the  PHS  and  institutions 
pursue  such  allegations.  On  the  second 
day.  the  Commission  will  continue  its 
discussion  of  specific  issues  in  scientific 
misconduct  and  the  responsible  conduct 
of  research. 

The  mandate  of  the  Commission  is  to 
develop  recommendations  for  the 
.Secretary  of  Health  and  iluman  Ser\'ices 
and  the  Congress  on  the  administration 
of  Section  493  of  the  PHS  Act,  as 
amended  by  and  added  to,  by  Section 
161  of  the  NIH  Revitalization  Act  of 
1993.  Discussion  items  may  include  but 
will  nut  be  Umited  to  the  issues  noted 
above. 

Henrietta  D.  Hyaft-Knorr,  Executive 
Secretary,  Commission  on  Re!>earch 
Integrity,  at  the  Office  of  Research 
Integrity.  Division  of  Policy  and 
Education,  Rockwall  II,  Suite  700,  5515 
Sec:urity  Lane,  Rockville  MD  203.'i2, 
(301)  443-5300.  v»dli  furnish  mf?eting 
agendas,  the  Committee  charter,  and  a 
roster  of  the  Committee  members  upon 
request.  Persons  wishing  to  make 
presentations  should  contact  the 
Executive  Secretary.  Depending  on  the 
number  of  oral  presentations  and  other 
considerations,  the  Executive  Secretary' 
will  allocate  a  reasonable  timeframe  for 
each  speaker. 


Commission  members  will  prepare 
questions  to  guide  witnesses  in  their 
presentations.  The  questions  should  be 
obtained  from  the  Executive  Secretary. 
Moi«  detailed  statements  from 
witnesses  on  their  individual 
experiences  may  be  submitted  in 
writing  to  the  Executive  Secretary  before 
or  at  the  meeting.  Each  statement  will  be 
reviewed  by  Cxmunission  Members. 
Witnesses  and  members  of  the  public 
are  advised  that  in  both  vmtten  or  oral 
statements  presented  to  the 
Commission,  they  should  not  reveal  any 
confidential  information  from  any  open 
case  under  investigation  by  an 
institution  or  the  Ofuce  of  Research 
Integrity  or  from  any  closed  case  where 
there  has  not  been  a  finding  of  scientific 
misconduct  or  which  has  not  otherwise 
been  made  public. 

Dated:  Septemtxir  27.  Itt94. 
Lyie  W.  Bhms, 

Director.  Office  ofRnsearch  Integrity 

(PR  Doc.  94-24474  Filed  10-3-94.  8:45  am) 

BU.LINQ  COOC  4t«0-17-« 


Centers  for  Oiseass  Control  and 
Prevention 

Advisory  Committee  on  immunization 
Practices:  Meeting 

In  accordance  with  seciton  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Ckinunittee  on 
Immunization  Practices. 

Times  and  Dates:  8:30  a.m. -6  p.m..  October 
19,  1994.  8:30  a.m.-2:45  p.m.,  October  20, 
1994. 

Place:  CDC,  Auditorium  A,  Building  2, 
1600  Clifton  Road,  NE.  Atlanta,  Georgia 
30333. 

Status-  Open  to  the  public,  limited  only  by 
the  space  availcbie. 

Purpose:  The  cominittoe  is  charged  with 
advising  ihe  Director.  CDC,  on  the 
.ippropriate  uses  of  unmunizing  a^nts. 

Matters  to  be  Discussed.  The  committee 
will  discuss  immunization  coverage  in  the 
United  States;  progress  towards  reaching  the 
1996  disease  reduction  goals,  vaccme  safety 
update;  revision  of  ACIP  recomniendationt 
based  on  findings  of  the  l:istitute  of  Medicine 
report  on  vaccine  safety;  update  on  vaccine 
sfheduie  simplification-accelerated 
schedules;  review  of  draft  recommendation 
on  BCG;  revision  of  polio  vaccination 
recommendations;  revised  recommendations 
for  hepatitis  B  vaccination:  revision  of  the 
meningococcal  vacciite  reconunendatioo: 
varicella  vaccine  racommendation; 
vaccination  of  health  care  workers; 
adolescent  immunizatious;  AQP  polic  ies  on 
"catch-up"  vaccinations;  recommendations 
for  prevention  of  hepatitis  A:  b«patitis  A 


vaccine  and  immune  globulin;  the  need  for 
ACIP  recommendations  on  immunization 
practices;  status  of  development  of  new 
combination  vaccines  (manufacturers  report); 
worldwide  diphtheria  outbreaks;  an  update 
on  the  Injury  Compeasation  Program;  and  an 
update  on  the  National  Vaccine  Program. 
Other  matters  of  relevance  among  the 
committee's  objectives  may  be  discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach.  Committee  Management 
Specialist.  CDC  (1-B72),  1600  Clifton  Road. 
NE,  Mailstop  A20,  Atlanta,  Georgia  30333. 
telephone  404/639-3851. 

Dated:  September  28.  1994. 
William  H.  Gintson, 
Acting  Associate  Director  for  Policy 
Coordination.  Centers  for  Disease  Control  and 
PrevenUon  (CDC). 
IFR  Doc.  94-24450  Filed  10-3-94;  8:45  ami 

BU.LINC  COOC  41«*-1».« 


National  Institutes  of  Health 

National  Institute  on  Aging; 
Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Biological  and  Clinical  Aging  Review 
Subcommittee  A,  National  Institute  on 
Aging.  October  3. 1994.  from  8:30  a.m. 
to  adjournment,  at  the  Holiday  Inn 
Crowne  Plaza,  1750  Rockville  Pike, 
Rockville,  Maryland,  which  was 
published  in  the  Federal  Register  on 
September  21,  1994,  Vol.  59,  page 
48441. 

The  meeting  was  cancelled  because 
tlie  majority  of  the  members  were  not 
available  to  meet  to  conduct  the 
committee's  business. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health.) 
Dated:  September  28,  1994. 
Susan  K.  Feldnian, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  94-24410  Filed  10-3-94,  8  45  am! 

BtLUNG  CODE  4140-01-11 


Substance  Abuse  and  Mental  Heatth 

Services  Administration 

Current  List  of  L  aboratortes  Which 
Meet  Minimum  Standards  To  Engage  in 
Urtr.e  Drug  Testing  for  Federal 
Agencies  and  Laboratories  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.; 
(301) 443-6014. 

SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  bein  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formeriy:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACCD-LAB,  Inc..  405  Alderson  St., 
Schofield.  WI  54476,  800-€27-8200, 
(formerly:  Alpha  Medical  Laboratory, 
Inc.,  Employee  Health  Assurance 
Group,  ExpressLab,  Inc.) 


Aegis  Analjlical  Laboratories,  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  37211,  615-331-5300 

Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St..  Montgomery.  AL 
36103.  800-541-4931/205-263-5745 

Allied  Clinical  Laboratories.  201  Plaza 
Boulevard.  Hurst,  TX  76053,  817- 
282-2257 

American  Medical  Laboratories,  Inc.. 
14225  Newbrook  Dr..  Chantilly.  VA 
22021. 703-802-6900 

Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Burnham  Ave.,  Suite 
250,  Las  Vegas,  NV  89119-5412,  702- 
733-7866 

Associated  R'^gional  and  University 
Pathologists^  Inc.  (ARUP).  500  Chipeta 
Way,  Salt  Uke  City,  UT  84108,  801- 
583-2787 

Baptist  Medical  Center — Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-227-2783 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 

Bayshore  Clinical  Laboratory,  4555  W. 
Schroeder  Dr..  Brovm  Deer.  WI  53223. 
414-355-4444/800-877-7016 

Bioran  Medical  Laboratory.  415 
Massachusetts  Ave..  Cambridge.  MA 
02139. 617-547-8900 

Cedars  Medical  Center,  Department  of 
Pathology.  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5810 

Center  for  Laboratory  Services,  a 
Division  of  LabOne,  Inc.,  8915  Lenexa 
Dr.,  Overland  Park,  Kansas  66214, 
913-888-3927 

Centinela  Hospital  Airport  Toxicology 
Laboratory.  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045,  310-215- 
6020 

Clinical  Reference  Lab,  11850  West  85th 
St.,  Lenexa,  KS  66214,  800-445-6917 

Cox  Medical  Centers,  Department  of 
To.xicology,  1423  North  Jefferson 
Ave.,  Springfield.  MO  65802.  800- 
876-3652/417-836-3093 

Damon/MetPath.  8300  Esters  Blvd.. 
Suite  900.  Irving.  TX  75063.  214-929- 
0535.  (formerly:  Damon  Clinical 
Laboratories) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratorj-,  Great  Lakes,  IL,  Building 
38-H,  Great  Lakes,  IL  60088-5223, 
708-688-2045/708-688-41 71 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Uboratory,  Norfolk,  VA.  1321  Gilbert 
St.,  Norfolk,  VA  23511-2597,  804- 
444-8089  ext.  317 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658. 
2906  Julia  Dr.,  Valdosta,  GA  31604, 
912-244^468 

Drug  Labs  of  Texas,  15201  I-IO  East, 
Suite  125,  Channelview,  TX  77530, 
713-457-3784 

DrugProof,  Division  of  Laboratory  of 
Pathology  of  Seattle,  Inc.,  1229 
Madison  St.,  Suite  500,  Nordstrom 


Medical  Tower.  Seattle,  WA  98104, 

800-898-0180  /  206-386-2672, 

(formerly:  Laboratory'  of  Pathology  of 

Seattle,  Inc.) 
DrugScan.  Inc.,  P.O.  Box  2969.  1119 

Mearns  Rd.,  Warminster,  PA  18974, 

215-674-9310 
Eagle  Forensic  Laboratory,  Inc.,  950  N. 

Federal  Highway,  Suite  308,  Pompano 

Beach,  FL  33062,  305-946-4324 
ElSohly  Laboratories,  Inc.,  5  Industrial 

ParkDr.,  Oxford,  MS  38655.  601-236- 

2609.  (moved  6/16/93) 
General  Medical  Laboratories.  36  South 

Brooks  St..  Madison.  WI  53715.  608- 

267-6267 
Harrison  Laboratories.  Inc.,  9930  W. 

Highway  80.  Midland.  TX  79706. 

800-725-3784/915-563-3300, 

(formerly:  Harrison  &  Associates 

Forensic  Laboratories) 
HealthCare/MetPath.  24451  Telegraph 

Rd..  Southfield,  MI  48034.  Inside  Ml: 

800-328-4142/Outside  MI:  800-225- 

9414,  (formerly:  HealthCare/Preferred 

Laboratories) 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 

Burnet  Ave.,  Cincinnati,  OH  45229, 

513-569-2051 
Laboratory  Specialists,  Inc.,  113  Jarrell 

Dr.,  Belle  Chasse.  LA  70037,  504- 

392-7961 
Marshfield  Laboratories,  1000  North 

Oak  Ave.,  Marshfield,  WI  54449,  715- 

389-3734/800-222-5835 
Med-Chek/Damon.  4900  Perr\'  Hwy., 

Pittsburgh,  PA  15229,  412-931-7200. 

(formerly:  Med-Chek  Laboratories. 

Inc.) 
MedExpress/National  Laboratory 

Center.  4022  Willow  Lake  Blvd.. 

Memphis.  TN  38175.  901-795-1515 
Medical  College  Hospitals  Toxicology 

Laboratory'.  Department  of  Pathology. 

3000  Arlington  Ave..  Toledo.  OH 

43699-0008.  419-381-5213 
MedTox  Laboratories.  Inc..  402  W. 

County  Rd.  D.  St.  Paul,  MN  55112, 

800-832-3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and 

Laboratory'  Medicine,  1701  N.  Senate 

Blvd.,  hidianapolis,  IN  46202,  317- 

929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory,  221  N.E.  Glen  Oak  Ave., 

Peoria,  IL  61636,  800-752-1835/309- 

671-5199 
MetPath,  Inc.,  1355  Mittel  Blvd.,  Wood 

Dale.  IL  60191.  708-595-3888 
MetPath.  Inc..  One  Malcolm  Ave., 

Teterboro,  NJ  07608,  201-393-5000 
Metropolitan  Reference  Laboratories, 

Inc.,  2320  Schuetz  Rd.,  St.  Louis,  MO 

63146, 800-288-7293 
National  Center  for  Forensic  Science, 

1901  Sulphur  Spring  Rd..  Baltimore. 

MD  21227,  410-536-1485,  (formerly 

Marj'land  Medical  Laboratory.  Inc.) 
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National  Drug  Assessment  Carporation, 

5419  South  Western.  Oklahoma  City, 

OK  73109.  800-749-3784.  (fomiBrly: 

Med  Arts  Lab) 
National  Health  Laboratories 

Incorporated.  2540  Empire  Dr., 

Winston-Salem.  NC  27103-f;710. 

Outside  NC:  91*-76O-4620/8t)O-334- 

8627  /  Inside  NC:  800-642-0894 
National  Health  Laboratories 

Incorporated,  d.b.a.  National 

Referenc;e  Laboratory,  Substaiice 

Abuse  Division.  1400  Donelson  Pike. 

Suite  A-15,  Nashville.  TN  37217. 

615-360-3992/800-800-4522 
Nationol  Health  Laboratories 

Incort' .rated,  13900  Park  Center  Rd.. 

Hemdon,  VA  22071,  703-742-3100 
National  Psychopharmacology 

Laboratory,  Inc..  9320  Park  W  Blvd.. 

Knoxville,  TN  37923,  800-251-9492 
National  Toxicology  Laboratories,  Inc., 

1100  California  Ave.,  Bakersfield,  CA 

93304, 805-322-4250 
Nichols  Institute  Substance  Abuse 

Testing  (NISAT),  7470-A  Mi-sion 

Vallev  Rd.,  San  Diego.  CA  92108- 

4406.' 800-446-4728/619-686-3200. 

(formerly:  Nichols  Institute) 
Northwest  Toxicology.  Inc..  1141  E. 

3900  South,  Salt  Lake  City.  Lrr  84124, 

800-322-3361 
Occupational  Toxicology  Laboratories. 

Inc.,  2002  20th  St.,  Suite  204 A, 

Kenner.  LA  70062,  504-465-0751 
Oregon  Medical  Laboratories,  P  O.  Box 

972,  722  East  11th  Ave.,  Eugene,  OR 

97440-0972. 503-687-2134 
Pathology  Associates  Medical 

Laboratories,  East  11604  Indiana. 

Spokane.  WA  99206.  509-926-2400 
PDLA.  Inc.  (Princeton),  100  Corporate 

Court,  So  PlainGeld.  N]  07080,  908- 

769-8500/800-237-7352 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr.,  Menlo  Park,  CA  94025, 

415-328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 

Division,  7606  Pebble  Dr  ,  Fort  Worth, 

TX  76118.817-595-0294.  (formerly: 

Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800 

West  1 10th  St.,  Overland  Park.  KS 

66210,  913-338-4070/800-821-3627, 

(formerly:  Physicians  Referene.e 

Laboratory  Toxicology  Laboratory) 
Poisonlab,  Inc.,  7272  Clairemont  .Mesa 

Rd.San  DieRO.  CA  92111,  61 9-279- 

2600/800-882-7272 
Puckett  Laboratory,  4200  Mamie  St.. 

Hattiesburgh,  MS  39402, 601-264- 

3856/800-844-8378 
Regional  Toxicology  Services,  15305 

N.E.  40th  St.,  Redmond.  WA  98052, 

206-862-3400 
Roche  Biomedical  Labonitories,  Inc., 

1120  Statchne  Rd.,  Southaven.  MS 

38871.601-342-1286 


Roche  Biomedical  Laboratories,  Inc.,  69 
First  Ave..  Raritan.  NJ  08869.  800- 
437-4986 

Roche  CompuCbem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group.  3308 
Chapol  Hill/Nelson  Hwy..  Research 
Triangle  Park.  NC  27709.  919-549- 
8263/800-633-3984,  (Formerly: 
CompuChem  Laboratories.  Inc.  A 
Subsidiary  of  Roche  Biomedical 
Laboratory) 

Roche  CompuCiiem  Laboratories,  Inc., 
Special  Division,  A  Member  of  the 
Roche  Group,  3308  Chapel  Hill/ 
Nelson  Hwy.,  Research  Triangle  Park. 
NC  27709.  919-549-6263,  (Formerly: 
CompuChem  Laboratories,  Inc. — 
Special  Division) 

Scientific  Testing  Lalx/ratories.  Inc..  463 
Southlake  Blvd.,  Richmond.  VA 
23236,804-378-9130 

Scott  A  White  Drug  Testing  Laboratory. 
600  S.  25th  St.,  Temple,  TX  76504. 
800-749-3788 

S.E.D.  Medical  Laboratories,  500  Walter 
NE,  Suite  500.  Albuquerque.  NM 
87102,  505-848-8800 

Sierra  Nevada  Laboratories.  Inc.,  888 
Willow  St.,  Reno.  NV  89502.  80O- 
648-5472 

SmithKline  Beechain  Clinical 

Laboratories,  7600  Tyrone  Ave.,  Van 
Nuys.  CA  91045.  818-376-2520 

SmithKline  Bcccham  Clinical 
Laboratories.  801  East  Dixie  Ave., 
Leesburg,  FL  32748.  904-787-9006, 
(formerly:  Doctors  It  Physicians 
Laboratory) 

SmithKline  Beecham  Clinical 

Laboratories.  3175  Presidential  Dr.. 
Atlanta.  CA  30340  404-934-9205. 
(formerly:  SmitliKIine  Bio- Science 
Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Pkwy.. 
Schaiimhurg.  IL  60173.  708-885- 
2010,  (formerly:  International 
Toxicology  Lal)oratories) 

SmithKline  Betjcham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403.  800-523- 
5447,  (formerly:  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row, 
Dallas,  TX  75247,  214-638-1301, 
(formerly:  SmithKline  Bio- Science 
laboratories) 

South  Bend  Medical  Foundation.  Inc.. 
530  N.  Lafayette  Blvd..  South  Bend. 
IN  46601,  219-234-4176 

Southwest  Laboratories.  2727  W. 
Baseline  Rd..  Suite  6,  Tempo,  AZ 
85283  602-438-8507, 

St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205,  1000  N. 
Uk!  St.,  Oklahoma  City,  OK  73102, 
405-272-7052 

St.  Louis  University  FoTeouc 
Toxicology  Laboratory.  1205  Cmtt 


Lane,  St.  Louis.  MO  63104,  314-577- 
8628 

Toxicology  &  Drug  Monitoring 
Laboratory.  University  of  Missouri 
Hospital  &  Clinics.  301  Business  Loop 
70  West,  Suite  208,  Columbia,  MO 
65203.  314-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave..  Miami.  FL  33166, 
305-593-2260 

TOXWORX  Laboratories,  hic,  6160 
Variel  Ave..  Woodland  Hills,  CA 
91367.  818-226-4373,  (formerly: 
Laboratory,'  Specialists.  Inc.;  Abused 
Drug.  Laboratories;  MedTox  Bio- 
Analytical,  a  Division  of  MedTox 
Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St.,  Tarzana. 
CA  91356,  800-492-0800/818-343- 
8191,  (formerly:  MetWest-BPL 
Toxicology  Laboratory) 

The  following  laboratory  withdrew  from 
the  Program  on  September  16,  1994: 
Medical  Science  Laboratories,  11020 
W.  Plank  Court,  Wauwatosa.  Wl 
53226, 414-476-3400 

The  following  laboratory  withdrew  from 
the  Program  on  September  27, 1994: 
CPF  MctPath  Laboratories,  21007 
Southgate  Park  Blvd..  Cleveland.  OH 
44137-3054  (Outside  OH)  800-338- 
0166/(Inside  OH)  800-362-8913, 
(formerly:  Southgate  Medical 
Laboratory;  Southgate  Medical 
Services.  Inc.) 

Richard  KopaaiU, 

Acting  Executive  Officer,  Substance  Abune 

and  Mental  Health  Services  Adminiitration. 

|FR  Doc.  04-24449  Filed  18-3-94:  8:4S  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(CO-930^214-10;  000-28254) 

Proposed  Withdrawal;  Opportunity  for 
Put>lic  Meeting;  Colorado 

September  23,  1994. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Reclamation 
proposes  to  withdraw  approximately 
496.87  acres  of  public  lands  for  50  years 
to  protect  wildlife  values  and 
constnjcted  facilities  associated  with 
the  Horsethief  Canyon  State  Wildlife 
Area.  This  notice  closes  this  lands  to 
location  and  entry  under  the  mining 
laws  for  up  to  two  years.  The  lands 
remain  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  befiire 
(January  3,  1995. 


ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius.  303-239-3706. 

SUPPLEMENTARY  INFORMATION:  On 
September  21.  1994,  a  petition  was 
approved  allowing  the  Bureau  of 
Reclamation  to  file  an  application  to 
withdraw  the  following  described 
public  lands  &t)m  operation  of  the 
public  land  laws,  including  the  mining 
laws,  subject  to  valid  existing  rights: 

Lite  Principal  Meridian 

T.  1  N..  R.  2  W., 

Sec.  18.  Lots  7.  9,  and  10. 
T.  1N..R.  3  VV., 
Sec  9,  Lots  11  and  12; 
Sec.  10,  Lots  12  and  13: 
Sec.  11.  Lots  7  and  8; 
Sec.  13.  Lots  8,  9,  and  10,  and  SE'/.SEV4; 
Sec.  14,  Lots  5,  6,  7,  8,  11, 12, 13, 14,  and 

1.35  acres  in  the  NE'/tNEViSWA; 
Sec.  15. 14.80  acres  in  the  NWVtNEv*.  and 

1.70  acres  in  the  NE'ASE'ANEV*. 

The  areas  described  aggregate 
approximately  496.87  acres  of  public  lands  in 
Mesa  County. 

The  [xirpKJse  of  this  withdrawal  is  to 
manage  these  lands  for  wildlife  habitat 
mitigation  as  part  of  Horsethief  Canyon  State 
Wildlife  Area  managed  by  the  Colorado 
Division  of  Wildlife  under  agreement  with 
the  Bureau  of  Reclamation. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  or  to 
request  a  public  meeting,  may  present 
their  viewrs  in  writing  to  the  Colorado 
State  Director.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  of  publication  in  the  Federal 
Register,  these  lands  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Bureau  of  Land  Management  will 
continue  to  manage  these  lands. 
Robert  S.  StJunidt. 
Chief.  Branch  of  Realty  Programs. 
IFR  Doc  94-24403  Filed  10-3-94;  8:45  am) 
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Fish  and  Wlldfife  Service 

Conference  of  the  Parties  to  the 
Convention  on  International  Trade  in 
Endangered  Species  cf  Wild  Fauna 
and  Flora;  Ninth  Regular  Meeting 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth 
summaries  of  the  proposed  United 
States  negotiating  positions  on  agenda 
items  and  resolutions  for  the  ninth 
regular  meeting  of  the  Conference  of  the 
Parties  (COPP)  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  Comments  or  other  relevant 
information  concerning  these  proposed 
negotiating  positions  are  solicited. 
Public  meetings  to  discuss  these 
proposed  negotiating  positions  also 
have  been  held. 

DATES:  The  Fish  and  Wildlife  Service 
(Service)  will  consider  information  and 
comments  received  by  October  19,  1994. 
in  formulating  its  final  negotiating 
positions. 

ADDRESSES:  Comments  should  be  sent  to 
the  Director.  U.S.  Fish  and  Wildlife 
Service,  c/o  Marshall  P.  Jones,  Chief, 
Office  of  Management  Authority.  4401 
N.  Fairfax  Drive.  Room  420-C, 
ArUngton.  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  Jones  or  Susan  S. 
Lieberman,  Office  of  Management 
Authority,  at  the  above  address; 
telephone  703/358-2093;  fax  703/358- 
2280. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
international  trade  in  certain  animal  and 
plant  species  which  are  or  may  become 
threatened  with  extinction,  and  are 
listed  in  Appendices  to  the  treaty. 
Currently.  123  countries,  including  the 
United  States,  are  CITES  Parties.  QTES 
calls  for  biennial  meetings  of  the 
Conference  of  the  Parties  which  review 
its  implementation,  make  provisions 
enabUng  the  CITES  Secretariat  (in 
Switzerland)  to  carry  out  its  fimctions. 
consider  amending  the  list  of  species  in 
Appendices  I  and  U,  consider  reports 
presented  by  the  Secretariat,  and  make 
recommendations  for  the  improved 
effectiveness  of  the  Convention. 

This  is  p>art  of  a  series  of  notices 
which,  together  with  public  meetings. 


provide  the  public  with  an  opportunity 
to  participate  in  the  development  of  the 
U.S.  positions  for  the  ninth  regular 
meeting  of  the  Conference  of  the  Parties 
(COP9)  to  CFTES.  A  Federal  Register 
notice  published  on  July  15. 1993  (58 
FR  38112),  requested  information  and 
comments  from  the  public  on  animal  or 
plant  species  the  United  States  might 
consider  as  possible  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  November  18, 1993  (58  FR 
60873),  requested  public  comments  on 
possible  re\'isions  to  the  criteria  for 
listing  species  in  the  CFTES  Appendices. 
A  Federal  Register  notice  published  on 
Januan,-  27,  1994  (59  FR  3832). 
requested  additional  comments  frcm  the 
public  on  animal  or  plant  species  the 
United  States  was  considering 
submitting  as  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  January-  28.  1994  (59  FR 
4096):  (1)  published  the  time  and  place 
for  COP9;  (2)  announced  a  public 
meeting  for  February  22,  1994,  to 
discuss  the  31st  meeting  of  the  QTES 
Standing  Committee;  (3)  detailed  the 
provisional  agenda  of  the  COP;  and  (4) 
requested  information  and  comments 
from  the  public  on  possible  COP9 
agenda  items  and  resolutions  that  the 
United  States  might  submit.  A  Federal 
Register  notice  published  on  September 
1,  1994  (59  FR  45307).  announced  a 
public  meeting  to  take  place  on 
September  14,  1994.  A  Federal  Register 
notice  published  on  September  6,  1994 
(59  FR  46023),  set  forth  summaries  of 
proposed  U.S.  negotiating  positions  on 
species  proposals  that  were  submitted 
by  other  countries  to  amend  the  CITES 
Appendices  and  requested  public 
comment  on  these  proposals.  A  Federal 
Register  notice  published  on  September 
7. 1994  (59  FR  46266).  armounced  an 
additional  public  meeting  to  take  place 
on  September  16, 1994.  The  present 
notice  complements  the  previous 
notices  by  setting  forth  proposed  U.S. 
negotiating  positions  on  other  agenda 
items  and  resolutions  for  COP9,  and 
requests  public  comments  on  these 
positions,  which  were  also  presented  at 
the  September  14  and  16  public 
meetings.  Another  Federal  Register 
notice  will  also  announce  the  proposed 
species  amendments,  resolutions,  and 
agenda  topics  submitted  by  the  United 
States.  The  Service's  regulations 
governing  this  public  process  are  found 
in  Title  50  of  the  Code  of  Federal 
Regulations  §§  23.31-23.39. 

Proposed  Negotiating  Positions 

In  this  notice,  the  Service  summarizes 
proposed  negotiating  positions  on 
agenda  items  and  resolutions  for  COP9 
(other  than  proposals  to  amend  the 
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Appendices,  which  are  presented  in  the 
September  6,  1994.  Federal  Register 
notice  discussed  above).  Numerals  next 
to  each  agenda  item  correspond  to  the 
numbers  used  in  the  provisional  agenda 
ICOP9  Document  9.1  (revis<»d)l  received 
from  the  CITES  Secretariat.  However. 
dcK;uments  for  a  number  of  the  agenda 
items  have  not  yet  been  received  from 
the  CITES  Secretariat;  they  will  be 
available  on  request  from  the  Service 
after  they  have  been  received. 

A  list  of  documents  received  to  date 
were  made  available  at  the  public 
meetings  of  September  14  and  16.  1994. 
and  copies  will  be  made  available  to  the 
public  on  request.  When  information 
and  comments  on  the  agenda  items  were 
submitted  in  writing  to  the  Service  or 
received  at  the  February  22.  1994  public 
meeting,  they  are  Included  with  the 
proposed  negotiating  position.  Each 
proposed  position  includes  a  brief 
rationale  explainmg  the  basis  of  the 
position.  The  Service  will  endeavor  to 
publish  a  Federal  Register  notice  in 
October  1994  that  details  Hnal 
negotiating  positions  on  all  issues 
pertaining  to  COP9.  with  the 
understanding  that  new  inforoKifion 
that  becomes  available  during 
discussions  at  a  COP  can  often  lead  to 
modifications  in  these  positions.  At 
COP9.  the  US.  delegation  will  fully 
disclose  all  position  changes  and 
rationale  explaining  them. 

AGENDA  (Provisional) 

/.  Opening  Ceremony  by  the  Authorities 
of  the  United  States  of  America 

The  United  States  is  arranging  for  a 
suitable  ceremony  in  cooperation  with 
the  CITES  Secretariat.  Details  of  the 
ceremony  will  not  be  finalized  until 
October.  1994. 

//.  Welcoming  Addresses 

The  United  States  is  arranging  for 
welcoming  addresses  from  appropriate 
officials  in  cooperation  with  the  CITES 
Secretariat. 

///.  Adoption  of  the  Hules  of  Procedure 

See  Doc.  9.1  (Rev) — Provisional  Agenda 
for  COP9 

Oppose  modincalions  to  the  Rules  of 
Procedure;  support  retention  of  the 
Rules  of  Procedure  from  COP8  in  Kyoto, 
japan. 

The  Provisional  Rules  of  Protedure 
have  been  circulated  by  the  CITES 
Secretariat  to  the  Parlies.  The  Rules  of 
Procedure  must  be  adopted  by  the 
Plenary  of  the  COP  at  the  outset.  The 
only  difference  between  the  Rules  of 
Procedure  for  COPS  and  the  Provisional 
Rules  circulated  by  the  Secretariat  are  in 
Rule  15.  paragraph  3.  which  was 


modified  by  the  Standing  Committee  at 
its  thirty-first  meeting  in  Geneva,  21-25 
March  1994.  The  modifications 
recommended  by  the  Standing 
Committee,  and  indeed  all  of  the  Rules 
of  Procedure,  are  not  official  until  they 
are  adopted  by  the  COP.  Rule  15. 
paragraph  3.  refers  to  secret  ballots. 
According  to  the  Rules  of  Procedure 
adopted  at  COP8  (which  did  not  differ 
from  those  at  COP7),  when  a  delegation 
proposes  that  a  vote  be  taken  by  secret 
ballot,  an  open  vote  is  required  to 
approve  this  proposal;  a  majority  of  all 
Parties  voting  must  approve  a  secret 
ballot  before  it  is  implemented.  The 
revised  Rules  of  Procedure 
recommended  by  the  Standing 
Committee,  amended  at  the  suggestion 
of  the  observer  from  Zimbabwe  at  that 
meeting,  require  that  only  six  parties 
(the  proposer  and  five  seconds)  request 
a  secret  ballot  for  it  to  be  implemented 
for  a  particular  vote. 

At  the  Standing  Committee  meeting, 
the  United  States  delegation  opposed 
modifying  the  Rules  of  Procedure.  The 
proposed  COP9  position  of  the  United 
States  remains  in  opposition  to  this 
modification  of  the  Rules  of  Procedure, 
which  operated  effectively  at  both  COP7 
and  COP8.  In  numerous  international 
fora  (e.g..  GATT.  UNCED).  it  has  been 
the  position  of  the  United  States  to 
promote  openness  in  the  dealings  of 
intergovernmental  organizations.  The 
United  States  tjelieves  that  since  a 
delegation  at  a  COP  is  accountable  to  its 
government,  it  should  not  need  to  vote 
in  secret. 

The  United  States  is  also  very 
concerned  that  making  secret  ballots  too 
easy  will  unnecessarily  delay  the  work 
of  the  COP.  The  United  States  also 
believes  that  it  is  inappropriate  for  the 
minority  (possibly  only  six  countries)  to 
dictate  to  the  majority  how  votes  should 
proceed.  The  United  States  believes  that 
a  rule  allowing  a  few  countries  to 
require  use  of  the  secret  ballot  could 
lead  to  excessive  use  of  this  option. 
Secret  ballots  are  extremely  slow  and 
time  consuming.  For  budgetary  and 
other  reasons,  electronic  voting  cannot 
l>e  provided  at  the  COP.  which  would 
have  minimized  the  time  necessary  to 
conduct  a  secret  vote.  Regardless  of  how 
few  or  many  secret  ballots  are  taken  at 
the  COP,  however,  all  U.S.  positions 
and  votes  on  issues  will  be  publicly 
disclosed. 

IV.  Election  of  Chair  and  Vice-Chair  of 
the  Meeting  and  of  Committees  I  and  II 
and  of  the  Budget  Committee 

No  documents  will  be  prepared  for 
this  item.  Support  election  of  a 
Confercnc-e  Chair  from  the  United 
States,  and  highly  qualified  Committee 


and  Vice  Chairs  representing  the 
geographic  diversity  of  CITES. 

The  Chair  of  the  CITES  Standing 
Committee  (New  Zealand)  will  serve  as 
temporary  Chair  of  the  Conference  until 
a  permanent  Conference  Chair  is 
elected.  It  is  traditional  for  the  host 
country  to  provide  the  Conference 
Chair,  and  the  United  States  will 
propose  a  person  with  substantial 
executive  skills  and  international 
negotiating  experience  to  be  nominated 
as  Chair.  This  person,  if  elected  by  the 
parties,  will  serve  as  Presiding  Officer  of 
the  Conference  and  also  of  the 
Conference  Bureau,  the  executive  body 
which  manages  the  business  of  the 
Conference;  other  members  of  the 
Bureau  include  the  Committee  Chairs 
(discussed  below),  the  nine  members  of 
the  Standing  Committee  (see  Agenda 
Item  IX),  and  the  Secretariat. 

The  major  technical  work  of  CITES  is 
done  in  the  Committees,  and  thus 
Committee  chairs  must  have  great 
technical  knowledge  and  skill.  In 
addition.  CITES  benefits  from  active 
participation  and  leadership  of 
representatives  of  every  region  of  the 
world.  The  United  States  will  support 
election  of  Committee  Chairs  and  Vice 
Chairs  of  the  Conference  having 
requisite  technical  knowledge  and  skills 
and  also  reflecting  the  geographic  and 
cultural  diversity  of  CITES.  The  United 
States  is  now  consulting  with  the 
Secretariat  and  the  Standing  Committee 
regarding  suitable  candidates. 

V.  Adoption  of  the  Agenda  and  Working 
Programme 

See  Doc.  9.1  (Rev) — Provisional 
Agenda  for  COPQ;  Doc.  9.2  (Rev)— 
Provisional  Working  Programme  for 
COP9;  Doc.  9.2.1  (Rev)— Provisional 
Working  Program  for  COP9  Committee  1; 
and  Doc.  9.2.2  (Rev) — Provisional 
Working  Program  for  COP9  Committee 
II.  Support  adoption  of  an  agenda  and 
working  program  that  guarantees  a 
smoothly  operating  meeting  that 
addresses  all  species  and 
implementation  issues;  the  U.S. 
nominee  to  serve  as  Conference  Chair,  if 
accepted  by  the  parties,  will  be 
responsible  for  management  of  the 
overall  agenda,  in  consultation  with  the 
Bureau. 

17.  Establishment  of  the  Credentials 
Committee  and  Committees  I  and  II 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

Support  the  establisnment  of  the 
Credentials  Committee  and  Committees 
I  and  II. 

Establishment  of  the  Credentials 
Committee  is  a  pro  forma  matter.  The 
Credentials  Committee  approves  the 


credentials  of  delegates  to  the  COP.  by 
confirming  that  they  are  official 
representatives  of  their  government, 
thereby  affording  them  the  right  to  vote 
in  Committee  and  Plenary  sessions.  The 
United  States  supports  the 
establishment  of  Committees  I  and  fl. 
provided  most  participating  Parties  have 
been  able  to  send  at  least  two  delegates, 
or  that  the  rules  governing  debate  of  the 
Committees  ensure  that  most 
delegations  will  have  an  opportunity  to 
debate  recommendations  before  a  final 
decision  is  made. 

VII.  Report  of  the  Credentials  Committee 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

Support  adopition  of  the  report  of  the 
Credentials  Committee  if  it  does  not 
recommend  the  exclusion  of  legitimate 
representatives  of  countries  that  are 
Parties  to  CITES.  Representatives  whose 
credentials  are  not  in  order  should  be 
afforded  observer  status  as  provided  for 
under  Article  XI.  If  credentials  have 
been  delayed,  representatives  should  be 
allowed  to  vote  on  a  provisional  basis. 
A  liberal  interpretation  of  the  Rules  of 
Procedure  on  credentials  should  be 
adhered  to  in  order  to  permit  clearly 
legitimate  representatives  to  participate. 

Adoption  of  the  report  is  generally 
pro  forma.  Exclusion  of  Party 
representatives  whose  credentials  are 
not  in  order  could  undermine  essential 
cooperation  among  Parties. 

VIII.  Admission  of  Observers 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

Support  admission  to  the  meeting  of 
all  technically  qualified  non- 
governmental organizations  and  oppose 
unreasonable  limitations  on  their  full 
participation  at  COP9. 

Non-governmental  organizations 
representing  a  broad  range  of 
viewpoints  and  perspectives  play  an 
important  role  in  CITES  activities  and 
have  much  to  offer  to  the  debates  and 
negotiations  at  a  COP.  Their 
participation  is  specifically  provided  by 
Article  XI  of  CITES.  The  United  States 
supports  the  opportunity  for  all 
technically  qualified  observers  to  fiilly 
participate  at  COPs. 

IX.  Matters  Related  to  the  Standing 
Committee 

No  documents  have  been  received  yet. 
This  agenda  item  consists  t>f  three 
subitems; 

1.  Report  of  the  Chairman.  The 
United  States  strongly  supports  the 
active  role  which  the  current  Standing 
Committee,  under  the  leadership  of  New 
Zealand,  has  played  in  carrying  out  the 
many  functions  given  to  it  by 


resolutions  adopted  by  Conferences  of 
the  Parlies.  This  includes  the  review  of 
compliance  with  these  resolutions  by 
the  Parties  and  making  decisions  for 
appropriate  action  when  Parties  are  not 
in  compliance. 

2.  Regional  representation  on  the 
Standing  Committee:  Support  an 
increase  in  Standing  Committee 
membership  if  budgetary  impUcations 
can  be  resolved.  The  Standing 
Committee  is  currently  composed  of  six 
Regional  voting  representatives  of  North 
America  (Canada),  Central  and  South 
America  and  the  Caribbean  (Trinidad 
and  Tobago,  the  Vice  Chair),  Asia 
(Thailand).  Oceania  (New  Zealand,  the 
Chair).  Africa  (Senegal),  and  Europe 
(Sweden).  There  are  also  three  ex 
officio,  nonvoting  members: 
Switzerland  (depositary  country),  Japan 
(past  host  county),  and  the  United 
States  (current  host  country).  Each 
CITES  Region  currently  has  one 
representative  on  the  Standing 
Committee,  regardless  of  how  large  or 
small  the  number  of  Parties  (Africa  has 
43  CITES  parties,  for  example,  while 
North  America  has  only  3  and  Oceania 
only  4).  A  proposal  submitted  by 
Malawi  but  not  yet  actually  reviewed 
would  increase  the  number  of  Regional 
representatives  from  Regions  having 
larger  numbers  of  Parties.  The  United 
States  will  consider  support  for  such 
proposals  depending  on  their  exact 
nature  and  only  after  full  consideration 
by  the  Budget  Committee  of  their 
financial  effects. 

3.  Election  of  new  members  and 
alternate  regional  members:  Encourage 
membership  which  will  continue  the 
active  role  of  the  Standing  Committee. 
The  Regional  representatives  of  North 
America.  Europe,  and  Oceania  are  open 
for  review  by  their  respective  Regions  at 
COP9.  The  United  States,  as  host  of 
C0P9,  will  continue  on  the  Standing 
Committee  as  past  host  country  until 
COPlO.  A  new  Chair  will  be  selected  by 
the  new  Standing  Committee  during  a 
meeting  to  be  held  at  the  close  of  COP9; 
while  the  United  States  will  not  have  a 
vote,  the  U.S.  position  is  to  encourage 
selecti(Hi  of  a  Chair  with  a  strong 
commitment  to  a  proactive  Standing 
Committee  role  in  the  management  of 
CITES  affairs,  as  New  Zealand  has  done 
during  the  past  two  years. 

X.  Report  of  the  Secretariat 

The  Report  of  the  Secretariat  has  not 
yet  been  received  by  the  Service.  When 
received,  the  Service  will  carefully 
review  issues  pertaining  to:  success  of 
procedures  for  Pculies  to  set  budgetary 
and  work  priorities;  setting  of  new 
short-term  and  long-term  cAjjectives  for 
the  Secretariat;  evaluation  of  the 


performance  of  the  Secretariat;  and 
progress  in  assisting  Parties  to  more 
forcefully  implement  the  Convention. 

The  biennial  report  provides  the 
major  way  ior  the  Secretariat,  and  the 
Secretary  General,  to  report  priMities, 
accomplishments,  and  problems  to  the 
Parties.  These  are  critical  management 
issues  facing  CITES  which  need  to  be 
addressed  in  the  Secretariat's  repwrt. 

XI.  Financing  and  budgeting  of  the 
Secretariat  and  of  meetings  of  the 
Conference  of  the  Parties 

1.  Financial  Report  for  1992-1993 

No  document  has  been  received  from 
the  CITES  Secretariat  yet;  no  position  is 
possible  at  this  time.  The  United  States 
continues  to  advocate  fiscal 
responsibility  and  accountability. 

2.  Anticipated  expenditures  for  1994 
and  1995 

No  document  has  been  received  from 
the  CITES  Secretariat  yet;  no  position  is 
possible  at  this  time.  The  United  States 
continues  to  advocate  fiscal 
responsibility  and  accountability. 

3.  Budget  for  1996-1998  and  Medium- 
term  Plan  for  1996-2000 

See  Doc.  9.10 — Budget  Estimates  for 
the  CITES  Trust  Fund  for  1996-1997 
and  for  the  Medium-term  Plan  for  1996- 
2000.  This  document  was  only  received 
a  short  time  ago  by  the  Serv  ice.  and  is 
still  undergoing  review. 

Oppose  any  substantial  increase  in 
the  Secretariat's  budget  representing  a 
significant  increase  in  its  worit  plan. 
Support  budget  increases  requested  by 
the  Secretariat  in  cases  where  the 
growing  membership  is  placing 
increasing  burdens  on  staff,  without  any 
commitment  to  an  increased  U.S. 
contribution.  Support  an  evaluation  of 
priorities  and  possible  reprogramming 
of  budget  items  into  underfunded  or 
unfunded  areas  of  higher  priority. 

The  United  States  cannot  at  present 
commit  to  a  larger  contribution  to  the 
CITES  budget.  The  United  States  is  the 
largest  single  contributor,  under  the 
United  Nations  scale,  the  United  States 
is  asked  to  provide  25  percent  of  the 
annual  operating  budget  In  Fiscal  Year 
1994,  Congress  appropriated 
approximately  $1  million  to  the 
Department  of  State  for  this  purpose. 
However,  the  United  States  recognizes 
the  heavier  workload  being  imposed  on 
the  Secretariat.  Standing  Committee, 
and  both  the  Animals  and  Plants 
Committees. 

4.  External  Funding 

No  document  has  been  received  from 
the  CITES  Secretariat  yet;  no  position  is 
possible  at  this  time. 
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External  funding  refers  to  the 
financial  support  by  Party  governments 
and  non-govemmental  organizations  for 
projects  that  have  been  approved  by  the 
Standing  Committee.  The  CITES  Parties 
have  estabhshed  a  prtxiess  whereby  the 
Standing  Committee  approves  projects 
and  approves  donors,  to  avoid  even  the 
appearance  of  a  conflict  of  interest.  The 
Secretariat's  report  on  this  issue  is 
expected  to  summarize  approved 
donors,  approved  projects,  projects  that 
have  been  funded,  and  approved 
projects  that  are  awaiting  funding.  The 
Service,  the  Department  of  State,  and 
the  National  Marine  Fisheries  Service 
have  made  substantial  contributions  to 
externally  funded  projects,  including 
travel  of  delegates  from  developing 
countries  to  COPs,  support  for 
committee  meetings,  facilitating  a 
meeting  of  the  Working  Croup  on  the 
Transport  of  Live  Specimens,  biological 
studies  of  significantly  traded  species, 
review  of  national  laws  for  the 
implementation  of  the  Convention, 
numerous  enforcement-related  projects, 
and  other  similar  projects. 

XII.  Committee  Reports  and 
Recommendations 

1 .  Animals  Committee 

No  document  has  been  received  from 
the  CITES  Secretariat  yet.  This  agenda 
item  has  two  subitems  in  the 
provisional  agenda: 

(a)  Report  of  the  Chairman 

(b)  Regional  representation  on  the 
Animals  Committee 

The  United  States  supports  the  active 
role  of  the  Animals  Committee  in 
scientiHc  and  management  issues 
pertaining  to  animal  species  listed  in 
the  QTES  Appendices.  Encourage 
membership  which  will  continue  the 
active  rolo  of  the  Animals  Committee, 
and  selection  of  a  Chair  with  a  strong 
commitment  to  a  proactive  Animals 
Committee. 

The  Animals  Committee  report  may 
contain  information  or 
recommendations  dealing  with 
Appendix  II  spe<:ies  subject  to 
significant  trade,  mariung  techniques, 
crocodilian  tagging,  sea  turtle  ranching, 
care  for  and  reintroduction  of  seized 
live  animals,  and  various  other  issues. 
The  United  States  has  actively 
participated  in  the  work  of  the  Animals 
Committee  since  COPS,  and  will 
continue  to  be  an  active  participant  in 
Animals  Committee  functions. 

The  Animals  Committee  is  currently 
composed  of  individuals  representing 
the  SIX  CITES  geographic  regions:  North 
America,  Central  and  South  America 
and  the  Caribbean.  Asia,  Oceania. 
Africa,  and  Europe.  Each  CITES  Region 


currently  has  one  representative  on  the 
Animals  Committee.  The  Regional 
representatives  are  selected  by  their 
respective  regional  caucuses,  at  the 
COP.  A  new  Chair  will  be  selected  by 
the  new  Animals  Committee,  most 
likely  during  a  meeting  to  be  held  at  the 
close  of  COP9. 

2.  Plants  Committee 

No  document  has  been  received  from 
the  QTES  Secretariat  yet.  The  United 
States  supports  the  continued  activities 
of  the  Plants  Committee  to  improve  the 
effectiveness  of  CITES  for  plants,  with  a 
focus  on  the  following:  publication  of 
checkhsts  and  identification  guides: 
significant  trade  in  orchids,  succulents, 
and  other  species;  review  of  the  timber 
trade;  and  trade  in  artificially 
propagated  plants.  Encourage 
membership  which  will  continue  the 
active  role  of  the  Plants  Committee,  and 
selection  of  a  Chair  with  a  strong 
commitment  to  a  proactive  Plants 
Committee. 

The  Plants  Committee  is  currently 
composed  of  individuals  representing 
the  six  QTES  geographic  regions:  North 
America,  Central  and  South  America 
and  the  Caribbean,  Asia,  Oceania. 
Africa,  and  Europe.  Each  CITES  Region 
currently  has  one  representative  on  the 
Plants  Committee.  Dr.  Bruce  MacBryde 
of  the  Service's  Office  of  Scientific 
Authority  serves  as  Vice-Chair  of  the 
Plants  Committee  (representing  North 
America).  The  Regional  representatives 
are  selected  by  their  respective  regional 
caucuses,  at  the  COP.  A  Chair  will  be 
selected  by  the  new  Plants  Committee, 
most  likely  during  a  meeting  to  be  held 
at  the  close  of  COP9. 

3.  Identification  Manual  Committee 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

Continue  to  support  the  Identification 
Manual  Committee  and  development  of 
animal  and  plant  identification  manuals 
for  use  by  port  and  border  enforcement 
officers,  in  providing  a  standard  of 
reference  for  the  identification  of  CITES 
species,  within  available  resources  and 
priorities. 

The  enforcement  officers  of  the 
Parties  must  be  equipped  with  guides 
which  are  accurate,  realistic,  and 
helpful  in  the  identification  of  the  many 
CITES  species  and  products  found  in 
trade  throughout  the  world. 

4.  Nomenclature  Committee 

No  document  has  been  received  from 
the  CITES  Secretariat  yet.  This  agenda 
item  has  two  subitems  in  the 
provisional  agenda: 

(a)  Report  of  the  Chairman 


(b)  Recommendations  of  the 
Committee 

Encourage  the  development  and 
adoption  of  checklists  for  all  taxa, 
within  budgetary  limits  and  priorities  to 
be  decided  upon  by  the  Parties.  Support 
revisions  of  existing  checkli.sts  for  fauna 
prior  to  development  of  new  ones. 
Because  of  the  expense  in  developing 
checklists  for  taxa,  the  United  States 
supports  recognition  of  existing 
checklists  for  remaining  taxa  when 
suitable.  Implementation  of  the 
Convention  is  strengthened  by  the  use 
of  uniform  names  of  listed  species. 

The  Service  understands  that  the 
report  of  the  Chair  presents  technical 
nomenclatural  corrections  and 
recommended  revisions  to  names 
included  in  the  Appendices  at  the 
Plenipotentiary  Conference  and  at 
COPl.  Those  revisions  will  require 
adoption  by  the  Parties  at  COP9. 

XIII.  Evolution  of  the  Convention 

1.  Strategic  Plan  of  the  Secretariat 

No  document  has  been  received  from 
the  CITES  Secretariat  yet;  no  position  is 
possible  at  this  time. 

2.  How  To  Improve  the  Effectiveness  of 
the  Convention 

No  document  has  been  received  from 
the  CITTS  Secretariat  yet;  no  position  is 
possible  at  this  time. 

This  agenda  item  was  suggested  by 
the  delegate  from  Canada  at  the  March 
1994  Standing  Committee  meeting;  the 
Standing  Committee  agreed  that  a 
review  of  the  general  evolution  and 
implementation  of  CITES  should  by 
done  by  an  independent  body,  and  that 
a  project  proposal  for  this  review  should 
be  developed  by  the  Secretariat.  The 
main  concern  of  the  United  States  is 
what  funding  will  be  available  for  such 
a  project,  and  that  it  not  Impair  the 
ability  of  other  functions  in  the 
Secretariat  budget  to  receive  necessary 
funding. 

A7V.  Interpretation  and  Implementation 
of  the  ConiTntion 

1.  Review  of  the  Resolutions  of  the 
Conference  of  the  Parties 

Support  the  effort  begun  by  the 
Secretariat  immediately  following 
COP8.  at  the  direction  of  the  Standing 
Committee,  to  review  all  of  the 
resolutions  of  t^e  Conference  of  the 
Parties  with  the  goal  of  assisting  Parties 
in  the  effective  utilization  of  the 
resolutions,  in  order  to  more  effectively 
implement  the  Convention,  by:  (1) 
Deleting  resolutions  that  have  been 
superseded  or  whose  purpose  has  been 
accomplished;  and  (2)  consolidating 


resolutions  that  deal  with  the  same 
subject: 

At  every  Standing  Committee  meeting 
since  COPS,  the  United  States 
delegation  has  strongly  urged  (and  the 
Committee  has  adopted  this 
recommendation  of  the  United  States) 
that  any  consolidation  of  resolutions 
retain  the  text  of  the  original,  including 
the  preamble,  so  as  to:  (1)  assist  the 
Parties,  while  retaining  the  original 
intent  of  the  resolution;  and  (2)  reduce 
unnecessarj'  or  unproductive  debate  at 
COP9  on  "old"  issues.  Therefore,  the 
United  States  supports  deleting  only 
out-of-date  resolutions  that  are  truly 
non-controversial,  and  retaining  the  text 
of  the  original  for  any  consolidations. 
The  Standing  Committee  reiterated  its 
support  for  this  approach  at  its  March 
1994  meeting.  The  United  States 
supports  an  expedited  approval  of  these 
consolidations  in  Plenary  Session  at 
COP9,  which  will  only  be  possible  if  the 
original  text  of  resolutions  (preamble 
and  operative  paragraphs)  are  retained, 
so  that  any  consolidations  will  be 
structural  and  not  substantive. 

(a)  Deletion  of  Resolutions  that  are 
out  of  date.  See  Doc.  9.19.1 — Deletion  of 
Resolutions  that  are  Out  of  Date. 

Support  the  deletion  of  resolutions 
that  are  out  of  date,  if  they  have  been 
superseded  by  other  resolutions  or  have 
been  overtaken  by  events.  Likely  to 
support  the  deletion  of  all  resolutions 
proposed  by  the  Secretariat  and 
circulated  to  the  Parties,  with  the 
following  exceptions:  Conf.  2.8,  3.13, 
and  those  relating  to  certain  parts  and 
derivatives  of  plants — Conf.  2.18,  4.24, 
6.18,  and  8.17  (b)  and  (c).  Certain  other 
resolutions  on  plants  remain  pertinent 
unless  they  are  superseded  by  new 
resolutions  coming  from  COP9,  e.g., 
Conf.  5.15  in  relation  to  Doc.  9.30  on 
nursery  registration. 

Tecbnical  review  of  Doc.  9.19.1  will 
continue  and  the  U.S.  may  offer  further 
comment  on  the  affected  resolutions 
before  or  during  the  COP.  The  United 
States  supports  deletions  of  resolutions 
that  are  out  of  date  or  no  longer 
relevant.  However,  recent  discussions  in 
the  International  Whaling  Commission 
(IWC)  highlight  the  fact  that  illegal  trade 
in  whale  products  continues,  in  spite  of 
the  IWC's  moratorium  on  commercial 
whaling. 

The  United  States  has  requested  that 
this  item  be  discussed  at  COP9  (see 
agenda  item  15).  The  IWC  has  not  yet 
completed  an  observation,  inspection 
and  enforcement  program  which  would 
certify  that  the  products  of  any 
commercial  whaling  which  occurs  in 
the  future  are  taken  in  compliance  with 
IWC  regulations.  Therefore,  the 
admonitions  contained  in  Resolutions 


Conf.  2.8  and  3.13  appear  to  the  United 
States  to  be  as  pertinent  today  as  when 
they  were  adopted  by  the  Parties.  These 
resolutions  are  neither  out  of  date,  nor 
have  they  been  superseded.  Therefore, 
the  United  States  opposes  deletion  of 
these  resolutions. 

The  United  States  opposes  deletion  of 
the  aspects  pertaining  to  plants  in  Conf. 
2.18,  4.24,  6.18.  and  8.17(b)  and  8.17(c), 
which  provide  an  important  legal  basis, 
which  is  different  from  using  a  limited 
departure  from  Conf.  5.9  on  what  is 
readily  recognizable,  to  guide  the 
standard  exclusion  or  exemption  from 
CITES  provisions  of  certain  specified 
parts  and  derivatives  of  certain  plants, 
e.g.,  the  cut  flowers  of  artificially 
propagated  Appendix  I  hybrids  and  the 
flasked  seedUngs  of  all  artificially 
propagated  orchids. 

Future  germane  proposals  on  taxa  for 
Appendix  1  simply  can  be  directed  by 
Conf.  8.17(bj  and  8.17(c),  without 
subsequent  proposals  on  the  standard 
exemptions.  Future  proposals  to  uplist 
orchid  taxa  thus  would  be  routinely 
guided  by  Conf.  8.17(c)  and  their  flasked 
seedlii>gs  would  be  exempt.  A  similar 
process  has  been  in  effect  for  the 
proposals  on  Appendix  II  plant  taxa, 
where  routinely  certain  parts  or 
derivatives  are  standard  exclusions,  as 
specified  through  Conf.  4.24  (e.g..  for 
tissue  cultures)  and  Conf.  6.18  (e.g.,  for 
flasked  seedling  cultures). 

(b)  Consolidation  of  valid  resolutions. 
No  document  has  been  received  from 
the  CITES  Secretariat  yet.  However, 
documents  have  been  received  at 
several  Standing  Committee  meetings. 
The  United  States  essentially  supports 
those  consolidations  prepared  thus  far 
by  the  Secretariat;  a  review  finds  them 
to  be  a  diligent  and  accurate 
consolidation  of  a  complex  array  of 
resolutions  dealing  with  the  same 
subject.  Proposed  consolidations  have 
been  discussed  at  Standing  Committee 
meetings  and  approved  for  transmission 
to  the  Parties  on  the  following  issues 
(final  text  has  not  yet  been  received 
from  the  Secretariat,  however): 
Transport  of  live  specimens  (consolidate 
Conf.  3.16.  4.20,  5.18,  7.13.  and  8.12); 
Disposal  of  illegally  traded  specimens 
(consolidate  Conf.  2.15,  3.9,  3.14,  4.17. 
4.18,  5.14.  and  7.6);  Trade  in  elephant 
ivory  (consohdate  Conf.  3.12,  6.12,  6.14, 

6.15,  6.16,  and  7.8);  Annual  reports  and 
trade  monitoring  (consolidate  Conf. 

2.16,  3.10,  5.5,  5.6,  5.14,  and  8.7);  Trade 
in  readily  recognizable  parts  and 
derivatives  (consolidate  Conf.  4.8,  5.9, 
5.22,  and  6.22);  Permits  and  certificates 
(consolidate  Conf.  3.6,  3.7,  4.9,  4.16,  5.7. 
5.8,  5.15,  6.6,  8.5);  Trade  in  plants  (12 
prior  resolutions:  consolidate  Conf. 
2.13,  5.14,  5.15,  8.17,  propose  to  repeal 


all  or  part  of  Conf.  2.18,  4.24,  5.14,  6.18, 
and  6.20,  and  deal  with  Conf.  2.14,  4.16, 
and  parts  of  5.14.  8.18,  8.19  in  a 
separate  consolidation);  Trade  with  non- 
Parties  and  reserving  Parties 
(consolidate  Conf.  3.8,  8.8);  and  Transit 
and  transhipment  (consolidate  Conf. 
4.10,7.4). 

2.  Establishment  of  a  List  of  the  Other 
Decisions  of  the  Conference  of  the 
Parties 

No  document  has  been  received  from 
the  CITES  Secretariat  yet.  Support 
ongoing  Standing  Committee  and 
Secretariat  efforts  to  differentiate 
between  Resolutions  of  the  Conference 
of  the  Parties  which  provide  guidance 
and  interpretation  of  the  Convention,  or 
call  for  continuing  activities  of 
indefinite  duration,  and  decisions  of  the 
COP  that  direct  the  Secretariat  or 
permanent  committees  to  perform 
certain  specific  activities  of  limitL,d 
duration. 

The  Standing  Committee  has 
recommended  that  decisions  of  the 
Parties  at  the  COP  be  distributed  in  a 
manner  similar  to  that  for  resolutions. 
The  United  States  supports  this 
procedure,  utilizing  guidelines  to  be 
adopted  by  the  COP,  that  have  been 
approved  by  the  Standing  Committee. 
Often,  recommendations  to  the 
Secretariat  or  permanent  committees  are 
included  in  resolutions,  when  these 
recommendations  are  relevant  for  a 
particular  committee  only,  or  for  a  short 
time  period  between  two  COPs  only. 
The  United  States  supports  separating 
these  specific  and/or  short-term 
decisions  from  resolutions,  wherein 
resolutions  should  refer  to 
recommendations  for  implementation  of 
the  Convention,  and  interpretations  of 
the  Convention. 

3.  Report  on  National  Reports  Under 
Article  VIII,  Paragraph  7,  of  the 
Convention 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

Support  efforts  to  encourage  all 
Parties  to  submit  annual  reports,  for  all 
species  of  flora  and  fauna,  consistent 
with  their  domestic  legislation.  Support 
efforts  whereby  proposals  for  transfer  of 
certain  species  from  Appendix  I  to  II 
with  an  export  quota  or  pursuant  to 
ranching  only  be  considered  for  Parties 
that  are  current  with  their  annual  report 
submissions. 

Each  Party  is  required  by  the 
Convention  to  submit  an  annual  report 
containing  a  summary  of  the  permits  it 
has  granted,  and  the  types  and  numbers 
of  specimens  of  species  in  the  CITES 
Appendices  that  it  has  imported  and 
exported.  Accurate  report  data  are 


50614 


h.Mifr.il    K.-vLNtet    '   Vol     Sg.   No.    191    /   TucsdaT.   Ortobfr  4     lt>*44    /    N<><h 


Federal  Register  /  Vol.  59.  No.  191  /  Tuesday,  October  4,  1994  /  Notices 


50615 


5(J6  1  4 


KwImjI   K,-vL>tfr   /  Vol.  59.  No.  191   /  Tuesdat.  October  4.   1994  /  No^kres 


Federal  Register  /  Vol.  59,  No.  191  /  Tuesday,  October  4,  1994  /  Notices 


50615 


international  tniic  am  spacias.  and  can 
be  a  useful  anfciroeaient  tuoL 

4.  Review  of  Alli^ed  Infractioas  and 
Other  Problems  of  Implcmeotation  of 
the  Convention 

See  Ooc.  9.22— Draft  InfractioiM 
Report  for  COP9. 

Support  the  Secretariat's  review  of 
alleged  infractions  by  the  Parties,  and 
necessary  and  appropriate 
reconunendations  to  obtain  wider 
compliance  with  the  terms  of  the 
Convention.  Support  an  open 
discussion  at  (X)P9  of  mujor  infmrtions, 
and  a  greater  emphasis  by  the  Parties  on 
the  enibrcenflnt  of  the  laws  and 
regulations  implementing  the 
Convention. 

Article  XIII  of  the  Ctjnvention 
provides  for  COP  review  of  alleged 
inhactions.  The  Secretariat  prepares  an 
Infractions  Report  for  each  COP.  which 
details  instances  that  the  Convention  is 
not  being  effpctively  implemented,  or 
where  trade  is  adversely  affecting  a 
species.  The  first  draft  of  the  Infractions 
Report  contains  numerous  such  alleged 
infractions.  The  United  States  has 
commented  on  the  draft  Infractions 
Report.  A  cursory  review  of  the  alleged 
infractions  indicates  a  great  dilTerence 
in  the  depth  of  the  reporting  on 
infractions  over  previous  rejxrrts  The 
United  States  considers  this  to  be  an 
excellent,  well-researched  and  well- 
prepared  Secretariat  document.  A  large 
number  of  infractions  are  caused  by  lack 
of  training,  lack  of  personnel,  or  lark  of 
knowledge  on  the  workings  of  CITES. 
The  majority  of  the  alleged  infractions 
should  be  a  major  cause  of  concern  to 
the  Parties.  When  the  final  Infractions 
Report  (incorporating  the  comments  of 
Parties)  is  circulaiod  by  the  Secretariat, 
it  will  be  available  to  the  public  upon 
request. 

5.  Implementation  of  the  Convention  in 
the  European  Community 

No  document  has  been  received  from 
the  QTES  Secretariat  yet;  no  position  is 
possible  at  this  time. 

This  issue  was  discussed  extensively 
at  COP8:  absent  any  document,  the 
United  States  cannot  fonmulafe  a 
position  at  this  time. 

6  National  Laws  for  Implementation  uf 
the  Coovention 

No  document  has  been  received  from 
the  CITES  S«;retariat  yet;  no  position  is 
possible  at  this  time. 

The  United  States  was  strongly 
supportive  at  COP8  of  a  review  of 
national  laws  for  the  implementation  of 
the  Convention;  such  lews  are  required 
by  ArticJe  VDI  of  the  Convention  The 


Sorvkce  providt'd  funding  for  this 
project,  and  has  already  received 
reriews  of  national  legislation  for 
several  countries.  The  United  States 
believes  that  the  Convention's 
effectiveness  is  undermine<i  when  Party 
states  do  not  have  national  laws 
implementing  the  Convention, 
irnhnhng  laws  and  regulations  that 
aHthonze  seizure  and/or  Forfeiture  of 
specimens  imported  or  exported  in 
contravention  of  the  Convention,  and 
laws  and  regulations  that  provide 
appropriate  penalties  for  such 
violations. 

7.  Enforcement  of  the  Convention 

No  document  has  been  received  from 
the  CITES  Secretariat  yet;  no  complete 
position  is  possible  at  this  time.  Support 
establishment  of  a  Law  Enforcement 
Network. 

Notification  to  the  Parties  number  776 
asked  the  Parties  fur  their  comments  on 
a  proposal  for  establishment  of  a  Law 
Enforcement  Network.  The  United 
States  supported  establishment  of  such 
a  DtUwork  at  that  time,  and  continues  to 
do  so.  The  United  States  will  continue 
its  support  for  the  provision  of  law 
enforcement  training  to  assist  Parties  in 
implementing  and  enforcing  the 
Convention. 

Nine  Parties  responded  to  Notification 
776,  which  asked  the  Parties  for  their 
conunents  on  the  proposed  Law 
Enforcement  Network,  as  follows:  five 
countries  (Australia.  South  Africa. 
Switzerland,  the  United  Kingdom,  and 
the  United  States)  supported  the 
proposal;  three  countries  (Belgium, 
France  and  Uruguay)  opposed  the 
proposal;  and  one  counu-y  (Spain)  was 
neutral.  Although  it  was  not  adopted  by 
the  Standing  Committee,  it  was  agreed 
that  the  Parties  should  dis«:uss  the  issue 
at  the  COP.  The  United  States  considers 
effective  enforcement  of  the  Convention 
to  be  a  critical  element  that  is  lacking 
for  many  countries,  for  a  number  of 
reasons,  including:  lack  of  training, 
inadequate  legislation  or  regulations, 
lack  of  funding,  lark  of  infrastnicture, 
and  inadequate  communications  and 
networking  with  other  countries  and 
entities.  The  United  States  believes  that 
establishment  of  a  Law  Enforcement 
Network,  comparable  to  other 
committees  or  working  groups 
established  by  the  Parties,  will  begin  the 
process  of  alleviating  these  deficiencies. 

8.  Trade  in  H\mting  Trophies  of  Species 
Listed  in  Appendix  I 

No  document  has  been  received  from 
the  CITES  Secretariat.  The  United  States 
continues  to  support  implementation  of 
Resolution  Conf.  2.11  by  all  Parties. 


9.  Exports  of  Leopard  Hunting  Trophies 
and  Skins 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

However,  the  United  States  opposes 
any  increases  in  quotas  without 
adequate  supporting  data. 

The  Service  does  not  know  whether 
this  document  will  involve  only  a  report 
on  exports,  or  whether  it  will  be  similar 
to  Resolution  Conf.  8.10,  which  refers  to 
the  trade  in  leopard  skins,  including 
bunting  trophies,  under  a  quota  system 
approved  by  the  COP.  Trade  in  leopard 
skins  Cor  noncommercial  purposes  is 
allowed  under  CITES  Resolution  Conf. 
8.10,  which  recognizes  killing  in 
defense  of  Life  and  property  ajad  to 
enhance  the  survival  of  the  species. 

10.  Interpretation  and  Application  of 
Quotas 

No  document  has  been  received  from 
the  QTES  Secretariat  yet;  no  position  is 
possible  at  this  time. 

11.  Trade  in  Specimens  of  Species 
Transferred  to  Appendix  Fl  Subject  to 
Annual  E.xport  Quotas 

No  document  has  been  received  from 
the  QTES  Secretariat  yet;  no  position  is 
possible  at  this  time.  In  the  past,  this 
agenda  item  has  involved  a  report 
noting  compbance  with  provisions  of 
quota  systems. 

12.  Trade  in  Rhinoceros  Specimens 

No  document  has  been  received  from 
the  QTES  Secretariat  yet;  no  position  is 
possible  at  this  time. 

The  United  States  continues  to  be  an 
advocate  for  strong  enforcement  of  the 
Convention,  and  use  of  all  possible 
measures  to  encourage  countries  to 
effectively  impjement  the  Convention. 
The  United  States  continues  to  support 
decisions  of  the  Standing  Committee 
that  illegal  trade  in  rhinoceros 
specimens  undermines  the  effectiveness 
of  QTES. 

13.  Conservation  of  Rhinoceros  in  Asia 
and  Africa 

No  document  has  been  received  from 
the  CITES  Secretariat  yet;  no  position  is 
possible  at  this  time. 

The  United  States  continues  to  be 
supportive  of  efforts  to  benefit  the 
conservation  of  rhinoceros  species  in 
Asia  and  Africa,  while  realizing  that 
such  conservation  efforts  are  seriously 
undermined  by  any  trade  in  rhinoceros 
specimens  In  contravention  of  the 
Convention. 

14.  Trade  in  Tiger  Specimens 

No  docimient  has  been  received  from 
the  QTES  Secretariat  yet;  no  position  is 
possible  at  this  time. 


The  United  States  continues  to  be  an 
advocate  for  strong  enforcement  of  the 
Convention,  and  use  of  all  possible 
measures  to  encourage  countries  to 
effectively  implement  the  Convention. 
The  United  States  continues  to  support 
decisions  of  the  Standing  Committee 
that  illegal  trade  in  tiger  specimens 
undermines  the  effectiveness  of  CITES. 
The  United  States  is  also  exploring  the 
possibility  of  having  a  special  evening 
program  on  tiger  conservation  during 
the  Conference. 

15.  Illegal  Trade  in  Whale  Meat 

The  United  States  requested  that  this 
item  be  included  on  the  agenda  for 
COP9,  and  will  submit  a  paper  to  the 
CITES  Secretariat  for  transmission  to  the 
Parties  prior  to  C0P9. 

There  was  extensive  discussion  at  the 
May,  1994  meeting  in  Mexico  of  the 
International  Whaling  Commission 
(IWC)  regarding  illegal  international 
trade  in  whale  meat,  including 
involvement  by  CITES  Parties.  All 
whales  subject  to  the  FWC  moratorium 
on  commercial  harvest  are  listed  in 
CITES  Appendix  I.  A  resolution  was 
adopted  by  IWC  (introduced  by  the 
United  States  and  other  Parties)  on  this 
topic,  and  the  issue  is  discussed  in  the 
IWC  Infractions  Report.  The  Service 
submitted  the  information  in  the  IWC 
Infractions  Report  on  international  trade 
in  whale  meat  to  the  CITES  Secretariat. 
The  United  States  is  concerned  that 
illegal  trade  in  whale  meat  undermines 
the  effectiveness  of  QTES  for  whale 
species,  and  will  submit  a  paper  on  this 
topic  for  discussion  at  COP9.  Several 
IWC  member  countries  raised  concerns 
at  the  IWC  meeting  that  it  w£is 
inappropriate  to  discuss  trade  in  whale 
specimens  outside  of  CITES.  While  a 
CITES  COP  is  the  appropriate  venue  for 
such  discussions,  the  U.S.  paper  will 
encourage  IWC  to  continue  to  explore 
this  issue,  and  to  report  on  progress  to 
both  the  CITES  Standing  Committee  and 
COPIO. 

16.  Trade  in  Shark  Products 

The  United  States  requested  that  this 
item  be  included  on  the  agenda  for 
COP9.  and  will  submit  a  paper  to  the 
CITES  Secretariat  for  transmission  to  the 
Parties  prior  to  COP9.  The  United  States 
will  request  in  that  paper  that  this 
agenda  item  be  renamed  "Trade  in 
Shark  Parts  and  Products",  in  order  to 
more  accurately  frame  the  debate.  It  is 
not  the  intent  of  that  document  to 
discuss  shark  management  regimes, 
including  catch  quotas,  minimum  sizes, 
time  and  area  closures,  or  gear 
restrictions. 

As  was  discussed  in  the  January  27, 
1994  Federal  Register  notice,  the  United 


States  considered  whether  or  not  to 
submit  a  proposal  to  C0P9  to  include 
several  taxa  (families  or  genera)  of 
sharks  in  Appendix  II.  There  is  limited 
information  about  a  recent  increase  in 
international  trade  in  shark  parts  and 
products,  particularly  in  fins  for  the 
food  market.  The  United  States 
considered  there  to  be  insufficient 
scientific  and  trade  data  on  which  to 
base  a  listing  proposal.  The  United 
States  believes  that  this  is  an  important 
issue  for  the  Parties  to  discuss.  The 
United  States  is  considering  requesting 
that  the  Animals  Committee  be  called 
upon  to  recommend  methods  and 
processes  for  assessing  the  biological 
and  trade  status  of  shark  species  in 
international  trade.  The  paper  that  the 
United  States  will  submit  may  request 
action  by  the  Animals  Committee. 

The  intent  of  the  United  States  in 
asking  that  this  issue  be  discussed  by 
the  Conference  of  the  Parties  is  twofold: 
(1)  To  encourage  discussion  of  how  best 
to  collect  data  on  international  trade  in 
shark  parts  and  products,  particularly 
how  to  document  catches  by  species; 
and  (2)  to  collect  data  that  will  provide 
the  best  information  about  the  impact  of 
international  trade  (including 
introduction  from  the  sea)  in  shark  parts 
and  products  on  both  shark  populations 
and  the  ecosystems  on  which  they 
depend. 

17.  Trade  in  Plant  Specimens 

(a)  Nursery  registration  for  artificially 
propagated  Appendix  I  species.  See 
Doc.  9.30 — Nursery  Registration  for 
Artificially  Propagated  Appendix  I 
Species. 

Tentatively  oppose  the  resolution 
establishing  a  stipulated  registration 
system  within  the  CITES  Secretariat  for 
plant  nurseries  artificially  propagating 
specimens  of  species  included  in 
Appendix  I.  The  United  States  supports 
a  system  that  would  improve  the 
credibility  of  the  existing  system  for 
determining  which  plant  specimens  are 
artificially  propagated. 

The  registration  system  proposed  in 
this  draft  resolution  is  complex  and 
would  be  costly  to  implement  by  many 
Parties.  Furthermore,  it  may  place  too 
much  of  a  burden  witli  nurseries 
themselves  in  determining  what 
constitutes  artificially  propagated 
specimens,  and  thereby  be 
counterproductive.  The  current  draft  of 
this  resolution  is  an  improvement  over 
previous  versions,  and  the  United  States 
encourages  the  Secretariat  to  continue  to 
make  progress  in  this  important  area. 

(b)  Revision  of  the  consolidated 
Resolution.  No  document  has  been 
received  from  the  CITES  Secretariat  yet; 
no  position  is  possible  at  this  time. 


(c)  Standard  reference  for 
Orchidaceae.  No  document  has  been 
received  from  the  CITES  Secretariat  yet. 
The  United  States  supports  continued 
work  toward  a  standard  reference  for 
traded  orchid  species. 

(dj  Implementation  of  the  Convention 
for  timber  species.  No  document  has 
been  received  from  the  CITES 
Secretariat  yet;  no  position  is  possible  at 
this  time. 

However,  the  United  States  notes  that 
the  provisions  of  CITES  apply  to  all 
species  of  wild  fauna  and  flora, 
including  tree  species  used  as  timber; 
some  timber  species  are  already  listed  in 
the  CITES  Appendices.  CITES"  purview 
is  in  addition  to  the  fact  that  the  •'  sde 
in  timber  species  may  come  under  the 
competence  of  anoiher  international 
treaty,  convention,  or  agreement. 

(e)  Ramin  (Gony^tylus  bancanus).  No 
document  has  been  received  from  the 
CITES  Secretariat  yet;  no  position  is 
possible  at  this  time. 

18.  Significant  Trade  in  Appendix  II 
Species 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

However,  the  United  States  continues 
its  long-standing  support  for  the 
continued  focus  of  the  Parties  on 
Appendix  II  species  identified  as  subject 
to  significant  trade  and  the  proper 
implementation  of  Article  IV,  as  critical 
to  the  implementation  of  the  treaty  and 
species  conservation.  Support  the 
provision  of  funding  for  the 
coordination  and  implementation  of 
significant  trade  study  projects,  with 
oversight  by  the  Animals.  Plants,  and 
Standing  Committees. 

This  topic  refers  to  the  trade  in  those 
Appendix  II  species  identified  as  subject 
to  significant  trade,  for  which  a  review 
is  necessary  to  determine  if  there  exists 
sufficient  biological  information  to 
warrant  trade  at  current  levels.  Many  of 
these  species  may  have  been  traded  at 
levels  detrimental  to  their  survival.  The 
CITES  Parties  have  provided  funds  to 
the  World  Conser\'ation  Union  (lUCN) 
and  the  Conservation  Monitoring  Centre 
to  assess  priorities  in  studying  these 
species.  The  United  States  has  provided 
fiinds  for  field  projects  involving  several 
of  these  species. 

This  process  has  worked  effectively 
since  COPS,  with  the  implementation  of 
Conf.  8.9.  The  Animals  and  Standing 
Committees  have  taken  a  ver\'  active 
role  in  this  process,  with  net  benefit  for 
the  conservation  of  some  species  and  for 
improvements  in  the  implementation  of 
the  Convention.  The  United  States 
supports  continuation  of  this  process, 
for  both  animals  and  plants,  with  a  high 
priority  being  placed  on  implementation 
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of  studies  I'V  ^'iirt>«A.  ^cirauhc 
ass0MBMDts.  impkmcnurion  of 
acMatifkally-bBSRd  quotas  w*b«m 
appropriatfl.  and  «fFBCtiv« 
impleBMDtation  of  Article  IV. 

19.  Standardization  of  CITES  Pemitts 
and  Certificates 

No  docuiaent  has  been  received  from 
tke  CITES  SecreUhat  yet.  no  position  is 
possible  at  this  time. 

20.  Non-conunercial  Samples  of  Skins 

No  document  has  been  received  from 
the  CITES  Secretariat  yet:  bo  positioB  is 
possible  at  this  tinoe. 

21.  Mai  king  of  Crocodilian  Specimens 

No  document  has  been  received  frora 
the  CITES  Secretariat  yet 

At  COPS,  the  tJnited  Status  advocated 
adopliuQ  of  a  resolutiuu  that  it 
submitted  ioiotly  with  Australia,  to 
require  the  skins  of  all  crocodilian 
species  to  be  tagged  before  being 
allowmi  to  be  traded  by  CITES  f'-irties 
(wht^ther  or  not  a  reservatitm  ha^  been 
entered  by  a  Party)- 

Resolution  Coot  8  14,  stthnuiled  by 
both  the  United  Stales  and  Australia. 
established  the  framework  for  a  s^rstam 
of  universal  narking  iur  ail  ciocodiliaa 
skins  in  trade,  as  a  response  In  senous 
prublems  of  illegal  trade  in  crocodilian 
skins,  parts,  and  products.  The  Animals 
Cnmwittee  was  charged  with  setting  up 
thesyslMa  for  the  Parties.  The  Animab 
Committee  has  prepared  a  revision  ol 
Resolution  (Jonf.  ft.  14  on  this  topac,  due 
to  problems  with  i« p lemen talkin  ol 
porti'>ns  of  the  resolutiop.  The  draft 
resoluttun  of  the  Aninaki  Committee 
has  nut  yot  been  received  from  the 
Ul'ES  Secretariat 

22.  Transport  of  Live  Specimens 

Support  the  adoption  by  the  COP  of 
the  report  of  the  Chair  of  the  Working 
Croup  on  the  Transport  of  Live 
Spocimeoa  (TWGX  The  United  States 
will  remain  an  active  participant  in  the 
TWG.  and  with  all  aspects  of  the 
transport  of  live  wild  animals. 

Dr  Susan  Liebetman  of  the  Service's 
Office  of  Munsgwneut  Authority  has 
served  as  Chair  of  the  TWG  since  COP8 
Copies  of  all  reports  of  the  Chair  of  the 
T\VC  to  the  Standing  Cummittee  are 
available  oo  request,  including  '.be 
Terms  of  Referwce  of  the  TWC  The 
Chair  Mibmitkpd  a  report  to  the  Standing 
Comrmlti3t>  ( .hair  and  to  the  Secretariat, 
for  Uannnissioo  to  the  Parties  sad 
discussion  at  COP9.  That  report  makes 
recommendatiooB  for  the  future  of  the 
TWG.  The  Service  fully  supports  the 
report,  and  recoameiifds  lU  adopt  loo. 
with  the  exception  of  reserving  its 
positioa  on  adoption  of  VuhU -14 rv   >'m\ 


personal  rBconuneTidations  of  the  Chair 
contained  therein.  Those  budgetary 
recommeadatkiBS  would  facilitate 
incraaaad  trahring  efTorts  and  grvster 
InvolvanMnl  of  axponing  Parties  m 
TWO  activities  and  debberations.  which 
the  Service  sapports.  The  Service  also 
supports  the  provision  of  time  near  the 
beginniag  of  the  first  week  of  CUP9  for 
those  nitereited  in  the  TWG  to  meet  afid 
discu.ss  transport  issues,  prior  to  full 
discussion  in  Committee  11.  Several  past 
participants  in  TWG  activities  have 
inquired  as  to  whether  sack  a  nwating 
of  the  TWG  %vould  be  poasible;  the 
Service  believes  that  it  would  be  in  the 
best  interest  of  CITES  implementation 
and  of  the  transport  of  bve  animals. 
The  hufliane  traosport  of  Uve  wild 
animals  renaains  a  significant  concern  of 
the  United  States,  The  TWGs  Terms  of 
Reference  with  the  Sunding  CxnniBittee 
Include  working  to  improve 
implementation  of  the  Conventioa  and 
relevant  reaointions.  training, 
improvement  of  international  standards, 
coordination  with  the  International  Air 
Transport  Association  Live  AniflMls 
Board.  arKl  the  transport  of  bve  wild 
birds. 

23.  Implementation  of  Article  XIV, 
Paragraphs  4  and  5 

Sup(>ort  adoption  of  the  resolution 
submitted  by  the  United  States,  which 
deals  with  the  implementation  of 
Article  XIV.  peragrapfas  4  and  5  of  the 
Convention.  The  uA  goal  in  submitting 
this  resolution  is  to  clarify  bow  an 
Appendix  U  listing  could  be 
implemented  expeditiously  kir  a  marine 
species  whose  management  is  under  the 
compafeency  of  a  pre-existing  treaty. 

The  provisions  of  CTTES  apply  to  all 
spacies  of  wild  fauna  and  flora, 
including  marine  species.  The 
management  uf  many  mariae  species 
comas  under  the  jurisdiction  or 
competence  of  another  international 
treaty,  convention,  or  agreement 
International  trade  in  any  species  of 
marine  fauna  or  flora  is  also  within  the 
purview  and  competence  of  CITES. 
Therefore,  even  if  a  marine  species  is 
subfBct  to  management  under  another 
international  treaty,  convention,  or 
agreement,  if  it  is  listed  in  any  CITES 
Appendix,  mtemational  trade  and 
introduction  from  the  sea  in  the  species 
IS  n»gulated  by  CJTES. 

QTES  ruade  preparation  for  such 
situations  when  the  treaty  was  written. 
Article  XIV.  paragraph  4.  of  the 
Convention  provides  that  a  State  party 
to  CITES,  wkurb  is  also  a  party  to  any 
other  treaty,  convention,  or 
international  agreement  which  was  in 
foroe  at  the  tune  of  the  cnmuig  mto  iorce 
of  CITES  and  imder  the  prov  isi oru  of 


which  protection  is  afforded  to  marine 
species  included  in  Appendix  11,  is 
relieved  of  the  obligations  imposed  on 
it  under'CITE.S  with  respect  to  trade  in 
specimens  incliKled  in  Appendix  11  that 
are  taken  by  ships  registered  in  that 
State  and  in  accordance  with  the 
provisions  of  such  other  treaty, 
convention,  or  international  agreement. 

This  relief  from  CITES  obli^atinns 
does  not  apply  to  specimens  of  species 
included  in  Appendix  I.  ForexampU^ 
several  whale  species  are  managed 
under  the  competenoe  of  the 
International  Convention  for  the 
Regulation  of  Whaling,  but  all  those 
species  are  listed  in  Appendix  I. 

Currently  no  marine  species  whose 
management  is  under  the  competenre  of 
another  treaty,  convention,  or  agreement 
is  listed  in  Appendix  11.  Therefore,  this 
provision  of  the  Convention  in  Article 
XIV  has  never  been  used,  and  standards 
for  its  implementation  have  not  been 
developed.  The  United  .States  has 
determined  that  it  would  be  wise  to 
plan  for  the  need  to  implement  Article 
XIV,  by  specifying  requirements  for 
certiorates  issued  pursuant  to  Article 
XIV.  paragraph  5.  of  the  ConvTntion, 
even  if  its  use  is  not  necessary  at  this 
time.  The  Service  notes  that  Appendix 
II  allows  for  international  commercial 
trade.  The  resolution  provides  for  the 
utilization  as  a  valid  certificate  under 
Article  XrV,  paragraph  ,5,  of  a  certificate 
of  origin  or  statistical  document  issued 
on  the  authority  of  the  other  treaty, 
convention,  or  intemation.Tl  agreement, 
with  certain  stipulations  of  minimum 
information  and  validation  as  required 
by  CITES. 

Such  certificates  are  only  an  option 
for  Qlh-S  Parties  that  are  also  parties  to 
the  other  treaty,  convention,  or 
agreement. 

24.  Disposal  uf  Confiscated  Live 
Animals 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

This  issue  was  discussed  at  the 
Animals  Committee,  and  the  Service 
believes  that  the  Animals  Committee 
prepand  a  draft  resolution  that  will  be 
discussed  at  COP9  The  Service  has  not 
yet  received  the  final  draft  resolution 
prepared  by  the  Animals  Committee. 
However,  the  .Service  is  supportive  of 
uniform  guidelines  for  the  Parties  on 
how  to  deal  with  confiscated  live 
animals,  that  will  benefit  both  the 
welfare  of  tha  Individual  animals  and 
the  conservation  of  their  species  in  the 
wild.  The  Service  is  supportive  of  su<  h 
guidelines,  consistent  with  U.S.  law. 
The  Service  is  concerned  about  the  risk 
of  intnxhiction  of  disease  to  wild 
populatioiw  from  crnftscated  Hre 


animals  being  considered  for 
reintroduction  programs.  The  Service 
believes  that  transport  and  handling 
concerns  for  live  animals  should  be 
coordinated  with  the  Working  Group  on 
the  Transport  of  Live  Animals. 

Interest  in  what  Parties  should  do 
with  tonfiscated  specimens,  particularly 
live  animals,  goes  back  to  the  drafting  of 
the  Convention.  The  re-export  of 
Appendix  II  specimens  does  not  require 
a  Scientific  Authority  finding.  The 
Parties  have  spoken  quite  clearly  on  the 
issye  of  return  of  confiscated  specimens 
to  the  country  of  origin,  when  feasible. 

25.  Disposal  of  Skins  of  Illegal  Origin 

No  document  has  been  received  from 
the  CITES  Secretariat  yet;  no  position  is 
possible  at  this  time. 

26.  New  Criteria  for  Amendment  of 
Appendices  I  and  II 

See  Doc.  9.41 — New  Criteria  for 
Amendment  of  Appendices  I  and  II. 

Support  adoption  of  the  alternative 
Annexes  submitted  by  the  United  States 
on  this  issue,  rather  than  those  prepared 
by  the  Standing  Committee  (as  pertain 
to  Aimexes  1  and  2  of  the  draft 
resolution).  The  United  States  basically 
supports  the  other  annexes  of  the 
Standing  Committee  resolution. 

The  existing  CITES  listing  criteria, 
known  as  the  "Berne  Criteria" 
(Resolutions  Conf.  1.1  and  1.2)  were 
developed  at  the  first  CITES  Conference 
in  1976  in  Berne,  Switzerland.  The 
United  States  agrees  that  the  Convention 
will  be  strengthened  by  reevaluating  the 
Heme  Criteria  for  listing  species  in  the 
Appendices,  and  that  the  Berne  Criteria 
need  to  be  reviewed  and  adapted  to 
address  a  broader  array  of  taxa  and  to 
be  more  descriptive  and  definitive,  to 
the  extent  possible.  At  the  same  time, 
the  United  States  notes  that  an  inherent 
strength  of  CITES,  which  must  be 
safeguarded,  is  its  ability  to  seek 
balanced  conservation-based  solutions 
for  a  broad  range  of  species  and 
populations  being  considered-  Thus,  if 
any  revision  of  the  Berne  Criteria  is  to 
be  adopted  at  COP9,  the  United  States 
is  supportive  of  retaining  maximal 
flexibility  while  firmly  maintaining 
scientific  credibility. 

The  move  to  revise  the  Berne  Criteria 
originated  at  the  1992  CITES 
Conference,  in  |apan  (COP8).  At  COPS 
the  Parties  agn^ed  to  start  a  process, 
coordinated  by  the  Standing  Committee, 
to  develop  a  scientifically  sound 
revision  for  consideration  at  COP9  in 
1994.  The  World  Conservation  Union 
(lUCNJ  was  asked  to  do  a  first  draft, 
which  would  first  be  reviewed  at  a  joint 
meeting  of  the  Standing,  Animals  and 
Plants  Coinnattees,  and  put  into  QTES 


resolution  form.  Tlie  United  States 
participated  in  a  joint  meeting  of  the 
Standing.  Animals,  and  Plants 
Committees  in  Brussels  in  August- 
September  1993,  which  reviewed  the 
lUCN  draft  and  produced  a  draft 
resolution  that  was  circulated  to  the 
Parties. 

The  Service  submitted  comments  to 
the  Standing  Committee,  after 
consultation  with  other  Federal  agencies 
and  revjewng  extensive  public 
comments  received.  The  U.S.  comments 
maintained  that  much  of  the  draft 
resolution  was  not  valid  scientifically, 
and  was  not  acceptable  trom 
management  or  practical  perspectives. 
The  United  States  believed  that  the 
criteria  as  proposed  met  neither  the 
CITES  treaty's  requirements  for  the 
conservation  of  species  in  their 
ecosystems,  nor  the  diverse  needs  of  the 
CITES  Parties.  The  U.S.  comments  and 
those  of  other  Parties  were  discussed  at 
the  31st  meeting  of  the  Standing 
Committee,  in  Geneva  in  March  1994. 
Some  of  the  U.S.  comments  were  taken 
into  consideration  in  developing  the 
final  Standing  Committee  draft 
resolution.  The  Standing  Committee 
resolution  was  not  available  to  the 
United  States  or  other  CITES  Parties 
until  after  the  June  10  deadline  for 
submission  of  resolutions  and  proposals 
to  the  QTES  Secretariat.  The  Standing 
Committee  resolution  contains  six 
annexes,  several  of  which  the  United 
States  looks  forward  to  discussing 
further  with  the  CITES  Parties  at  COP9. 
In  particular,  the  United  States  believes 
the  Standing  Committee  draft  is  an 
improvement  on  the  Berne  Criteria  as 
regards  precautionary  measures. 
However,  the  United  States  believes  that 
Annex  1  (Biological  criteria  for 
Appendix  I)  and  Annex  2  (Criteria  for 
inclusion  of  species  in  Appendix  II)  are 
in  need  of  major  revision,  particularly 
fi-om  a  scientific  perspective.  The 
United  States  is  particularly  concerned 
about  the  utility  and  scientific  validity 
of  arbitrary  numerical  cutoffe  for 
decision-making  on  which  Appendix  a 
species  should  be  included  in.  After 
detailed  review  of  the  scientific 
literature  and  consultation  with  other 
Federal  agencies,  the  United  States  has 
submitted  alternatives  to  those  Annexes 
to  the  Secretanat,  along  v\ith  some 
additional  material  for  inclusion  in  the 
resolution.  The  U.S.  intent  is  to  urge  the 
CITES  Parties  to  substitute  the  Annexes 
1  and  2  it  submitted  for  those  prepared 
by  the  Standing  Committee. 

The  United  States  could  have  waited 
to  present  these  alternative  .Annexes  1 
and  2  at  COP9  However,  the  United 
States  preferred  to  provide  ample  time 
to  Parties  to  review  this  propiosed 


alternative  to  the  document  submitted 
to  the  Parties  by  the  Standing 
Committee.  The  United  States  believes 
that  increased  flexibility  must  be 
included  in  any  revised  listing  criteria. 

The  biological  criteria  submitted  by 
the  United  States  for  inclusion  of 
species  in  Appendix  I  (Annex  1)  are 
grounded  in  the  scientific  literature,  and 
are  based  on  the  concept  that 
determination  of  whether  a  species  is 
threatened  with  extinction  should  be 
risk  averse,  utilizing  the  best  available 
scientific  and  trade  information,  and 
assessment  of  a  series  of  biological 
factors  and  criteria.  The  prop<»ed 
Annex  1  lists  a  series  of  interdependent 
factors  to  be  included  in  an  assessment 
of  the  status  of  a  species,  and  thereby 
the  determination  that  it  is  threatened 
with  extinction.  The  criteria  for 
inclusion  of  species  in  Annex  2  (in 
accordance  with  Article  II  paragraph 
2(a))  of  the  Convention  involve  a 
determination  of  whether  a  species  may 
become  threatened  with  extinction,  in 
order  to  avoid  utilization  incompratible 
with  its  survival. 

The  Service  received  numerous 
comments  recommending  that  the 
United  States  submit  an  alternative  to 
the  Standing  Committee  draft 
resolution.  Several  comments  provided 
detailed  analyses  of  the  lUCN 
submission  to  the  Secretariat,  and  of  the 
resolution  submitted  to  the  Parties  prior 
to  the  31st  meeting  of  the  Standing 
Committee.  These  comments  were  taken 
into  consideration  by  the  Service  and 
other  Federal  agencies. 

27.  Inclusion  of  Species  in  Appendix  HI 

No  document  has  been  received  from 
the  CITES  Secretariat  yet.  However,  the 
Service  is  aware  that  a  resolution  on  this 
issue  has  been  prepared  by  the  Animals 
Committee.  The  Service  is  supportive  of 
urging  of  more  judicious  use  of 
Appendix  III,  including  recommending 
direct  consultation  with  the  Animals  or 
Plants  Committee  and  a  review  of 
existing  Appendix  III  listings. 

The  CITES  Secretariat  has  been 
working  to  screen  Appendix  HI 
proposals  and  consult  with  the 
submitting  Party. 

28.  Guidelines  for  Evaluating  Marine 
Turtle  Ranching  Proposals 

No  document  has  been  received  trom 
the  QTES  Secretariat  yet.  However,  the 
United  States  participated  in  a  working 
group  at  the  ninth  meeting  of  the 
Animals  Committee  in  Brussels  in 
September,  1993  which  developed  draft 
guidelines  for  recommendation  to  the 
Animals  Committee  on  this  issue.  The 
ninth  meeting  of  the  Animals 
Committee  adopted  a  requirement  for 
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"regiooAl  management  on  the  basis  of 
genetically  defined  populatfons".  The 
United  States  strongly  supported  that 
element,  which  may  have  been  removed 
by  a  subsequent  meeting  of  the  Animals 
Committee.  The  United  States  remains 
supportive  of  regional  cooperation  in 
the  management  of  such  widely 
migratory  endangered  species  as  marine 
turtles. 

29.  Proposals  To  Register  the  First 
Commercial  Captive-breeding  ()p<iration 
for  an  Appendix  I  Animal  Species 

No  document  has  been  received  from 
the  CITES  Secretariat  yet. 

30.  Standard  Nomenclature 

Sup(>ort  adoption  of  the  resolution 
submitted  by  the  United  States,  which 
was  submitted  at  the  request  of  thn 
Nomenclature  Qjmmittee. 

This  resolution  was  submitted  at  the 
request  of  the  CITES  Nomenclature 
Committee,  and  deals  with 
nomenclature  and  taxonomy  of  CITES 
species.  The  resolution  submitted  was 
discussed  and  agreed  upon  by  the 
Nomenclature  Committee  at  its  May. 
1994  meeting  in  Beijing.  China.  The 
names  of  the  genera  and  species  of 
several  families  are  in  need  of 
standardization  and  the  current  lack  of 
a  standard  reference  with  adetjuato 
information  creates  an  implementation 
problem  for  some  species.  The  United 
States  also  recognizes  that  the  taxonomy 
used  in  the  appendices  to  the 
Convention  will  be  most  useful  to  the 
Parties  if  standardized  and  correlated  b> 
nomenclatorial  references. 

This  resolution  makes  several 
recommendations  dealing  with  thr 
inclusion  of  subspecies  in  the 
Appendices,  use  of  references  in 
proposals,  synonyms,  and  the  role  of  the 
Scientific  Authorities  in  nomenclature 
issues.  The  resolution  also  recommends 
several  standard  references  for  spe<;ies 
listed  in  the  CITES  Appendices,  for 
mammals,  birds,  amphibians,  cacti, 
cycads.  tree  ferns,  and  othtir  plants 

,Y  V.  Consideration  of  Proposals  for 
Amendment  of  Appendices  I  and  II 

See  the  Federal  Register  notit.tt 
published  on  September  6.  1994  (39  FR 
46023).  which  sets  forth  summaries  of 
the  proposed  U.S.  negotiating  positions 
on  the  proposals  for  amendment  to  the 
CITES  Appendices  for  COP9  and 
requests  information  and  comments 
from  the  public  on  these  proposed  U.S. 
positions. 


X\'l.  Conclusion  of  the  meeting 

1.  Determination  of  the  Time  and  Venue 
of  the  Next  Regular  Meeting  of  the 
Conference  of  the  Parties 

No  documents  have  been  received 
indicating  requests  from  possible  host 
governments.  Favor  holding  COPlO  in  a 
country  where  all  Parties  will  be 
admitted  without  political  difficulties 
Support  the  holding  of  COPs  on  a 
biennial  basis,  or.  as  in  the  case  of 
COP9.  afler  an  interval  of  two  and  one 
half  years. 

COP  meetings  energize  governmental 
and  nongovernmental  organizations 
concerned  with  CITES  issues  to 
examine  its  implementation,  and  the 
conservation  of  affected  species.  The 
United  States  recognizes  that  the 
financial  burdens  of  hosting  a 
Conference  of  the  Parties  may  serve  to 
discourage  developing  countries  from 
offering  to  serve  as  host,  unless 
innovative  ways  cjiu  be  found  to 
provide  them  with  financial  assistance. 

Request  for  Infonnation  and  Comments 

The  Service  invites  information  and 
comments  on  the  proposed  negotiating 
positions  on  COH9  agenda  items, 
excluding  item  XV,  "Consideration  of 
proposals  for  amendment  of  Appendices 
I  and  II,"  which  is  the  subject  of  a 
separate  Federal  Register  notice. 
Information  and  comments  on  this 
present  notice  should  be  submitted  to 
the  Service  no  later  than  October  19. 
1994 

Observers 

Article  XI.  paragraph  7  of  the 
Convention  provides  that:  "Any  body  or 
agency  technically  qualified  in 
protection,  conservation  or  management 
of  wild  fauna  and  flora,  in  the  following 
categories,  which  has  informed  the 
Secretariat  ol  its  desire  to  be  represented 
at  meetings  of  the  Conference  by 
observers,  shall  be  admitted  unless  at 
least  one  third  of  the  Parties  object:  (a) 
International  agencies  or  bodies,  either 
governmental  or  non-governmental,  and 
national  governmental  agencies  and 
bodies;  and  (b)  national  non- 
goverrunental  agencies  or  bodies  which 
have  been  approved  for  this  purposes  by 
the  State  in  which  they  are  located. 
Once  admitted,  these  observers  shall 
have  the  right  to  participate  but  not  to 
vote." 

Persons  wishing  to  be  observers 
representing  national  nongovernmental 
organization.s  in  the  United  States  must 
receive  prior  approval  of  the  U.S.  Fish 
and  Wildlife  Service.  Requests  for  such 
approval  should  include  evidence  of 
technical  qualification  in  protection, 
conservation  or  management  of  wild 


fauna  or  flora,  on  the  part  of  both  the 
organization  and  the  individual 
representative.  Such  requests  should  be 
sent  to  the  Office  of  Management 
Authority  (see  ADDRESSES,  above). 
Copies  of  the  letters  of  approval  from 
the  Office  of  Management  Authority 
should  be  used  by  these  organizations  to 
inform  the  CITES  Secretariat  of  their 
wish  to  send  observers  to  the  meeting. 
The  Secretariat  requires  such 
information  to  be  received  at  least  one 
month  prior  to  the  meeting  (October  6, 
1994). 

Approved  observers  should  send 
copies  of  their  letters  of  approval  to  the 
following  address:  CITES  Secretariat,  15 
chemin  des  Anemones,  Case  postale 
456.  CH-1219  Chatelaine-Geneve, 
Switzerland. 

Authors:  This  notice  was  prepared  by 
Susan  .S.  Lieberman.  Marshall  P.  Jones,  and 
Mark  Albert,  Office  of  Management 
Authoritv.  U.S.  Fish  and  Wildlife  Service 
(703/358-2093) 

Dated  September  28.  1994. 
Bruc«  Blanchard, 
Acting  UtriKtor 
IFR  Do(    94-24513  Filed  10-3-94;  8:45  am) 
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Ruffe  Control  Committee  Meeting 

agency:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  armounces  a 
meeting  of  the  Ruffe  Control  Committee, 
a  regional  committee  of  the  Aquatic 
Nuisance  Species  Task  Force.  A  number 
of  subjects  will  be  discussed  including: 
recent  ruffe  collections  in  Wisconsin 
and  Michigan  water  of  Lake  Superior, 
cost -benefit  analysis  of  the  proposed 
Ruffe  Control  Program,  tactical  planning 
for  chemical  treatments,  and  St.itf  and 
Provincial  ruffe  response  plannmi; 
DATES:  The  Ruffe  Control  Committee 
will  meet  from  8:30  a.m.  to  5:00  p.m.  on 
Wednesday.  October  12.  1994,  and  8:30 
a.m.  to  12:30  p.m.  on  Thursday.  October 
13.  1994.  All  meeting  times  are  in 
Crntral  Standard  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Black  River  Lodge,  N12390  Black 
River  Road.  Ironwood,  Michigan. 
Minutes  will  be  maintained  by  Thomas 
Busiahn.  Chairman,  Ruffe  Control 
Committee.  U.S.  Fish  and  Wildlife 
Service.  2800  Lake  Shore  Drive  East. 
Ashland,  Wisconsin.  The  minutes  will 
be  available  for  public  inspection  during 
regular  business  hours.  Monday  through 
Friday  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Busiahn.  Chairman.  Ruffe 


Control  Committee,  U.S.  Fish  and 
Wildlife  Service  (715)  682-6186  or  Jay 
Troxel,  Coordinator,  Aquatic  Nuisance 
Species  Task  Force,  U.S.  Fish  and 
Wildlife  Ser\-ice  (703)  358-1718. 
SUPPLEMENTARY  IWFORMATION:  Pursuant 
to  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Ruffe  Control  Committee,  a  regional 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force  established  under 
tlie  authority  of  the  Nonindigcnous 
Aquatic  Nuisance  r*revention  and 
Control  Act  of  1990  (P.L.  101-646,  104 
Stat.  4761. 16  U.S.C.  4701  et  seq., 
November  29,  1990). 

Dated;  Septembet  23, 1994. 
Conrad  Fietiand, 

Acting  Aisistant  Director  —  Fisheries. 
(FR  Doc.  94-24427  Filed  10-3-94;  8:45  ami 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information,  the 
related  form  and  explanatory'  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  listed  below  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0041).  Washington,  DC  20503. 
telephone  202-395-7340. 
Title:  Part  773 — Requirements  for 

Permits  and  Permit  Processing. 
OKfB  Number:  1029-0041. 
Abstract:  Ensures  that  applicants  for 

permanent  program  permits  or  their 

associates,  who  are  in  violation  of  the 

Surface  Mining  Control  and 

Reclamation  Act  do  not  receive  or 

maintain  surface  coal  mining  permits. 
Bureau  Form  Number:  None. 
Frequency:  On  occasion. 
Description  of  Respondents:  State 

Regulatory  Authorities  and  Mining 

Company  officials. 
Annua)  Responses:  1,652. 
Annual  Burden  Hours:  7.389. 
Estimated  Completion  Time:  4.5  hours. 
Bureau  clearance  officer  John  A. 

Trelease  (202)  343-1475. 


Dated:  March  3. 1994. 
Aadrew  F.  DeVito, 

Chief.  Branch  of  Environmental  and 
Economic  Analysis. 

Ntete:  This  document  was  received  by  the 
Office  of  the  Federal  Register  on  September 
29,  1994. 

[FR  Doc  94-24532  Filed  10-3-94:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[FIriance  Docket  No.  32533] 

Burlington  Northern  Railroad 
Company,  inc.  and  Protexa  Burlington 
International — Joint  Appdcatton  Under 
49  U.S.C.  11321 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Discontinuance  of  Proceeding. 

SUMMARY:  By  notice  filed  September  20, 
1994,  Burlington  Northern  Railroad 
Company,  Inc.  (BN),  on  its  own  behalf 
and  for  Protexa  Burlington  International 
(PBI),  informed  the  Commission  that  it 
wished  to  withdraw  the  joint 
application  by  BN  and  PBI,  under  the 
Panama  Canal  Act,  49  U.S.C.  11321. 
BN"s  withdrawal  request  is  granted  and 
this  proceeding  is  discontinued. 
EFFECTIVE  DATE:  This  notice  is  effective 
on  September  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  hearing  impaired  (202)  927- 
5721] 

SUPPLEMENTARY  INFORMATION:  In  their 
application  filed  Jtme  13,  1994, 
applicants  sought  a  determination  that 
BN's  ownership  and  operation  of  PBI  do 
not  violate  the  provisions  of  the  Panama 
Canal  Act.  The  application  also  sought 
approval  of  BN's  continued  ownership 
of  PBI  in  view  of  the  anticipated 
expansion  of  PBl's  water  carrier 
operations  in  Mexico.  Notice  of  the 
application,  served  and  published 
September  16, 1994  (59  FR  47641), 
called  for  comments  to  the  application 
by  October  17, 1994  and  replies  by 
November  7, 1994.  BN  states  that  it  is 
withdrawing  the  application  in  view  of 
a  number  of  intervening  developments, 
including  the  proposed  merger  of 
Burlington  Northern  Inc.  and  Santa  Fe 
Pacific  Corporation. 

Decided:  September  28,  1994. 

By  the  ConunissioD,  Vernon  A.  Williams. 
Acting  Secretary. 
Vernon  A.  Williams, 
Acting  Secretary. 
|FR  Doc.  94-244'»4  Filed  10-3-94;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 
Information  Collections  Uncter  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Pajjerwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories. 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  infonnation  is  collected; 

(4)  Who  will  be  a.sked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  eunount  of  time 
estimated  for  an  average  respondent 
to  respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Comments  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr  Robert  B 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  ftt)m 
prompt  submission,  you  should  notify- 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503.  and  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  Suite  850,  WCTR,  Washington, 
DC  20530. 

New  Collection 

(1)  Criminal  Alien  Assistance  Program. 

(2)  Office  of  Justice  Prc^rams.  Bureau  of 
Justice  Assistance. 

(3)  Annually. 

(4)  State  or  local  governments. 
Information  r^ardlng  numbers, 
names  and  status  of  illegal  criminal 
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aliens  and  average  annual  cost  of 
incarceration  may  be  provided  by  the 
states  for  the  reimbursement  of  cost  of 
illegal  criminal  alien  incarceration. 

(5)  54  respondents  ®  1  hour  per 
response. 

(6)  S4  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3S04(b). 

Public  comment  on.  this  item  is 
encouraged. 

[Jated:  September  28.  1994 
Robert  B  Briwts. 

IM'partwfnl  Cleamnce  Officer.  United  States 
Department  of  Justice. 

jFR  Doc  94-24447  Filed  10-3-94,  8  45  ami 
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Drug  Enforcement  Administration 
[Dockst  No.  92-42] 

AIra  Laboratories,  Inc.,  Denial  of 
Application  for  Registration 

On  March  4.  1992,  the  Deputv 
Assistant  Administrator.  Office  of 
Diversion  Ck)ntrol.  Drug  Enforcement 
Administration  (DEA).  directed  an 
Order  to  Show  Cause  to  Alra 
Laboratories.  Inc.  (Rospondent). 
proposing  to  deny  its  application  for 
registration  as  a  manufacturer  of 
controlled  substances,  on  grounds  that: 
(1)  during  an  on-site  inspection  in  July 
1990  DEA  investigators  detennincd  that 
although  it  was  not  registered  to  do  so. 
ResfMindent  continued  to  distribute  and 
possess  controlled  substances  in 
violation  of  21  U.S.C.  841(a)(1)  and 
843(a)(2),  had  failed  to  comply  with 
inventory  and  recordkeeping 
requirements  regarding  these  controlled 
substances,  and  had  improperly  stored 
controlled  substances  together  with 
non-controlled  drugs  and  other 
materials:  (2)  in  April  1987  Respondent 
was  cited  for  failure  to  file  periodic 
ARCOS  reports  for  1985.  1986,  and  the 
first  quarter  of  1987;  (3)  as  the  result  of 
a  November  1987  inspection. 
Respondent  was  issued  a  Letter  of 
Admonition  citing  its  failure  to  file 
ARCOS  reports  as  required  by  21  U.S.C. 
827(d)  and  21  CFR  1304.35.  an  accurate 
biennial  inventory  in  violation  of  21 
U.S.C.  827(a)  and  21  CFR  1304.11.  and 
its  failure  to  maintain  effective  controls 
against  the  diversion  of  controlled 
substances  as  required  by  21  CFR 
1301.71;  (4)  in  1986.  1988.  and  1989 
Respondent  did  not  timely  renew  its 
registration;  and  (5)  Respondent  has  a 
history  of  violating  Food  and  Drug 
Administration  IFDA)  requirements 
pertaining  to  recordkeeping, 
documentation  and  good  manufacturing 
practices. 


Respondent,  by  counsel,  filed  a 
request  for  hearing  on  the  issues  raised 
by  the  Order  to  Show  Cause,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  Following  prehearing 
procedures,  a  hearing  was  held  in 
Chicago.  Illinois,  on  August  18  and  19. 
1992. 

On  July  30.  1993.  in  her  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision,  the 
administrative  law  judge  recommended 
that  Respondent's  application  for 
registration  be  granted,  contingent  upon 
a  satisfactory  pre-registration 
investigation  and  upon  Respondent 
arranging  at  its  own  expense  for  annual 
independent  audits  of  its  controlled 
substance  handling  for  a  period  of  five 
years  after  registration  is  granted.  No 
exceptions  were  filed  by  either  party, 
and  on  August  30.  1993.  the 
administrative  law  judge  transmitted  the 
record  to  the  Administrator.  On  October 
13.  1993.  the  DEA  Chief  Counsel  filed 
a  request  for  remand  with  the 
Administrator,  and  on  October  27,  1993. 
then-Administrator  Robert  C.  Bonner 
remanded  the  case  to  the  administrative 
law  judge  for  further  proceedings, 
noting  that  an  indictment  had  been  filed 
in  the  United  States  District  Court  for 
the  Northern  District  of  Illinois  alleging 
that  Respondent's  owner  had  violated 
the  Food.  Drug,  and  Cosmetic  Act 
(FD&C)  with  respect  to  the  manufacture 
and  distribution  of  prescription  drugs. 

On  November  3.  1993,  the 
administrative  law  judge  rescinded  her 
July  30.  1993  decision,  reopened  the 
record,  and  directed  the  parties  to 
submit  statements  specifying  the 
additional  evidence  that  they  wished  to 
produce.  A  hearing  on  remand  was 
scheduled,  but  canceled  after  the 
Government  advised  that  it  had  no 
further  evidence  other  than  the 
indictment  itself.  Respondent  submitted 
additional  documents  and  both  parties 
submitted  argument  on  remand.  On  May 
12.  1994.  Judge  Bittner  issued  her 
supplemental  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision,  in 
which  she  found  that  the  Government 
had  shown  probable  cause  that 
Respondent's  owners  had  committed 
the  acts  alleged,  but  that  the 
Government  had  failed  to  show  the 
criminal  conduct  alleged  by  a 
preponderance  of  the  evidence. 
Accordingly,  Judge  Bittner  found  that 
there  was  no  basis  to  modify  her 
previous  conclusions  sot  forih  in  her 
July  1993  decision,  and  therefore  she 
reissued  that  decision.  No  exceptions 
were  filed  by  either  party.  On  June  17, 
1994.  the  administrative  law  judge 


transmitted  the  entire  reord,  including 
her  original  and  supplemental  opinions, 
to  the  Deputy  Administrator. 

The  Deputy  Administrator  has 
carefully  considered  the  entire  record  in 
this  matter  and,  pursuant  to  21  CFR 
1316.67.  hereby  issues  his  final  order  in 
this  matter  based  upon  findings  of  fact 
and  conclusions  of  law  as  hereinafter  set 
forth. 

In  her  supplemental  opinion  issued 
on  May  12,  1994,  the  administrative  law 
judge  found  that  there  was  nothing  on 
the  record  from  the  1992  hearing  or 
upon  remand  tending  to  prove  or 
disprove  the  allegations  of  the  August 
13,  1993  indictment  or  the  January  26. 
1994  superseding  indictment.  The 
Deputy  Administrator  adopts  this 
finding  of  the  administrative  law  judge. 
Accordingly,  the  Deputy  Administrator 
has  not  considered  any  of  the  matters 
offered  on  remand  and,  in  this  decision, 
will  refer  solelv  to  matters  on  the  record 
from  the  1992  bearing. 

The  administrative  law  judge  found 
that  Respondent  is  a  pharmaceutical 
manufacturer  founded  by  Baldev  Raj 
Bhutani.  Ph.D..  in  1982.  Respondent 
was  registered  as  a  manufacturer  of 
controlled  substances  by  DEA  on  July 
30.  1982.  and  renewed  this  registration 
in  June  1983  and  July  1984.  Respondent 
developed  a  generic  form  of  clorazepate 
dipotassium.  a  Schedule  IV  controlled 
substance,  and  received  FDA  approval 
to  market  it  in  1988.  In  1991, 
Respondent  subsequently  received  FDA 
approval  to  manufacture  dosage  forms 
of  the  Schedule  IV  controlled 
substances  propoxyphene  and 
meprobamate,  and  acquired  Abbreviated 
New  Drug  Applications  (ANDA)  for  the 
Schedule  IV  controlled  substance 
chlordiazepoxide. 

The  administrative  law  judge  found 
that  in  December  1984,  DEA 
investigators  conducted  a  regularly 
scheduled  investigation  and  determined 
that  Respondent  was  generally  in 
compliance  with  DEA  recordkeeping 
requirements,  except  that  it  had  never 
filed  required  Automation  of  Kt-ports 
and  Consolidated  Orders  System 
(ARCOS)  reports.  Dr.  Bhutani  was 
advised  by  DEA  investigators  of  die 
proper  reporting  procedure  for  a 
manufacturer,  and  the  less  stringent 
reporting  requirements  under  a  DEA 
researcher  registration.  No  further  action 
was  taken.  In  his  testimony.  Dr.  Bhutani 
disputed  this  version  of  the  events,  but 
Judge  Bittner  credited  the  investigator's 
testimony,  while  finding  Dr.  Bhutani's 
answers  to  be  loss  than  wholly 
responsive. 

In  November  1987,  DEA  investigators 
conducted  another  periodic 
investigation  of  Respondent. 


Investigators  determined  that 
Respondent  still  had  not  been  filing 
required  ARCOS  rrports  since  the 
previous  inspection  in  1984.  Dr. 
Bhutani  attributed  this  problem  to  a  lack 
of  National  Drug  Code  (NDC)  numbers 
for  his  product,  but  Judge  Bittner  again 
found  the  investigator's  testimony  more 
credible.  Investigators  also  determined 
that  Respondent  did  not  have  a  required 
accurate  biennial  inventory,  and  had 
stored  controlled  substance  raw  material 
in  a  filing  cabinet  located  in  an 
unsecured  and  unapproved  storage  area. 
As  a  result  of  this  inspection,  DEA 
issued  Respondent  a  letter  of 
admonition.  Respondent  represented,  in 
a  subsequent  letter  to  DEA,  that  he  had 
reviewed  the  inventory  records  and 
corrected  any  errors. 

The  administrative  law  judge  found 
that  in  July  1982,  an  investigator  from 
the  FDA  determined  that  Respondent 
was  not  complying  with  mandated  good 
manufacturing  practices  (GMPs)  and 
issued  a  Form  482  list  of  deficiencies  to 
Respondent.  Subsequently,  after  an 
inspection  in  March  1983.  FDA  issued 
a  notice  of  adverse  findings  to 
Respondent  citing  non-compliance  with 
tampor-resistant  packaging 
requirements.  In  December  1983,  FDA 
issued  a  regulatory  letter  to  Respondent 
regarding  combination  over-the-counter 
drugs.  FDA  inspections  in  October  1984 
and  November  1985  indicated  that 
Respondent  was  not  complying  with 
GMPs.  Another  regulatory  letter  was 
issued  in  February  1986.  Another 
inspection  in  that  same  month  disclosed 
GMP  deviations  which  let  the  FDA  to 
recommend  against  using  Respondent  as 
a  government  supplier.  Follow-up 
inspections  in  May  and  June  1986 
indicated  that  Respondent  was  still  not 
in  compliance.  Afterwards,  the  FDA 
considered  obtaining  an  injunction 
against  Respondent,  but  follow-up 
inspections  in  September  and  October 
1986  indicated  that  Respondent  was 
then  sufficiently  in  compliance. 
Respondent  was  found  in  compliance  in 
December  1986  and  January  1987,  but  at 
the  next  scheduled  FDA  inspection  in 
September  and  October  1989.  GMP 
deficiencies  were  again  discovered. 
Another  regulatory  letter  was  issued  on 
April  30,  1990.  A  follow-up  inspection 
in  January  1991  revealed  deficiencies 
that  resulted  in  a  Complaint  for 
Forfeiture  being  filed  in  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  As  a  result. 
Respondent's  prescription  drug 
inventory  was  seized  on  March  19, 
1991.  On  July  9, 1991.  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois  found  Respondent's  drugs  to 


be  adulterated.  Respondent  was 
permitted  to  recondition  some  of  these 
drugs  and  was  permitted  to  resume 
operations  in  November  1991. 

An  FDA  official  testified  at  the 
hearing  in  this  matter  that  Respondent's 
history  was  one  of  "just  being  unable  to 
bring  themselves  into  compliance  with 
GMPs.*   *  *"  Respondent  testified  that 
he  disagreed  with  this  assessment  and 
had  hired  a  consultant  who  performed 
a  GMP  audit  and  found  only  minor 
problems. 

DEA  commenced  another  periodic 
inspection  of  Respondent  in  July  1990. 
and  discovered  that  Respondent's  DEA 
registration  had  expired  on  June  30, 

1989.  Accordingly,  Respondent  was 
illegally  selling  and  in  possession  of 
approximately  178,000  dosage  units  of 
the  Schedule  IV  controlled  substance 
clorazepate  dipotassium.  On  July  26, 

1990.  DEA  placed  Respondent's  stock  of 
controlled  substances  under  seal. 
Additionally,  investigators  found  that 
Respondent  had  not  filed  timely 
renewal  applications  from  1984  through 
1988.  Dr.  Bhutani  claimed  that  this  was 
due  to  clerical  oversight. 

DEA  returned  to  Respondent  on  July 
31,  1990,  and  executed  a  search  warrant. 
This  search  determined  that  Respondent 
was  using  his  secure  storage  area  and 
safe  for  the  storage  of  items  other  than 
controlled  substances  in  violation  of  the 
regulations,  and  had  no  documentation 
of  the  registration  of  his  controlled 
substance  customers. 

On  July  26.  1990,  Respondent  filed  an 
application  for  a  new  DEA  registration 
as  a  manufacturer  of  Schedule  III 
through  V  controlled  substances.  That 
application  is  the  subject  of  these 
proceedings. 

The  administrative  law  judge  found 
that  in  June  of  1991,  DEA  investigators 
returned  to  Respondent's  facility  as  part 
of  the  evaluation  of  the  pending 
application,  hivestigators  noted  that  the 
facility  had  been  enlarged,  that  "it  was 
a  pretty  *   *   *  good  looking  [plant]", 
and  that  there  was  no  controlled 
substance  activity  underway.  Dr. 
Bhutani  testified  that  he  had  designed 
and  completed  an  addition  to  his 
facility  in  order  to  meet  DEA 
requirements. 

On  June  1. 1992,  Respondent  was 
registered  as  a  researcher  in  Schedule  III 
through  V  by  the  DEA.  Respondent 
hired  a  consultant  in  May  1992  to  make 
recommendations  and  do  follow-up 
consulting  if  the  application  for  a 
manufacturer's  registration  is  approved. 
This  consultant  testified  at  the 
proceeding  that  he  had  made  many 
recommendations  and  that  Respondent 
appeared  ready  to  adopt  procedures 
which  would  bring  it  into  compliance 


with  DEA  requirements.  Dr.  Bhutani 
testified  that  some  of  the  consultants 
recommendations  had  in  fact  been 
implemented  as  of  the  date  of  the 
hearing. 

The  administrative  law  judge  found 
that  the  Government  maintained  that 
over  a  ten  year  period.  Respondent's 
failure  to  comply  with  GMPs  and  past 
experience  in  handling  controlled 
substances  gave  no  assurance  that 
Respondent  could  conduct  itself 
consistent  with  the  requirements  of  the 
Controlled  Substances  Act  (CSA)  in  the 
future.  The  Government  further 
maintained  that  Dr.  Bhutani  tended  to 
minimize  the  severity  of  Respondent's 
violations  and  blame  others  for  its 
regulatory  difficulties.  Respondent 
asserted  that  its  past  violations  were  de 
minimis  or  due  to  inadvertence,  and 
that  it  had  demonstrated  itself  capable 
of  understanding  and  meeting  DEA 
requirements. 

■The  Deputy  Administrator  may  deny 
an  application  to  manufacture 
controlled  substances  in  Schedules  III 
through  V  if  he  determines  that  the 
registration  would  be  inconsistent  with 
the  public  interest.  Pursuant  to  21 
U.S.C.  823(d).  "(i]n  determining  the 
public  interest,  the  following  factors 
shall  be  considered: 

(1)  Maintenance  of  effective  controls 
against  diversion  of  particular 
controlled  substances  and  any 
controlled  substance  in  Schedule  III,  IV 
or  V  compounded  therefi-om  into  other 
than  legitimate  medical,  scientific  or 
industrial  chaimels; 

(2)  Comphance  with  appUcable  State 
and  local  law; 

(3)  Promotion  of  technical  advances 
in  the  art  of  manufacturing  these 
substances  and  the  development  of  new 
substances; 

(4)  Prior  conviction  record  of 
applicant  under  Federal  or  State  laws 
relating  to  the  manufacture, 
distribution,  or  dispensing  of  such 
substances; 

(5)  Past  experience  in  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances,  and 
the  existence  in  the  establishment  of 
effective  controls  against  diversion;  and 

(6)  Such  other  factors  as  may  be 
relevant  to  and  consistent  with  the 
public  health  and  safety." 

It  is  well  established  that  these  factors 
are  to  be  considered  in  the  disjunctive, 
i.e..  the  Deputy  Administrator  may 
properly  rely  on  any  one  or  a 
combination  of  factors,  and  give  e.'ch 
factor  the  weight  he  deems  appropriate. 
HenrvJ.  Schwarz,  Jr.,  M.D.,  54  FR  16422 
(1989). 

Of  the  stated  factors,  the 
administrative  law  jjdge  found  that 
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iiitrc  IS  uiue  ii  <ui>  t;vulBnce  thai  the 
K»?spoodent  failed  to  citmply  with 
applicable  Stale  and  lix:al  law.  or  was 
convicted  uoder  Federal  or  State  law.  or 
developed  new  substances  or  promoted 
ttH:hnJt:al  advances.  Accordift^y.  |udgr 
Bittner  determined  that  the  first,  fifth 
and  sixth  factors  are  relevant  to  the 
proceeding 

Under  the  first  and  fifth  factors,  the 
iidminislralive  law  judtjiH  found  that 
Kospondents  past  practices  with  respect 
to  recordkeeping,  reporting,  and 
^.ccurity  are  clearly  relevant.  With 
respect  to  the  &ixth  factor,  the 
administrative  Uw  judge  found  that 
Respondent's  history  of  noncompliance 
with  FDA  regulations  was  relevant  to 
the  public  health  and  safety,  judge 
Bittner  found  that  for  a  number  of  years. 
Kospondsnt's  compliani;e  with  DEA  and 
KUA  regulations  ranged  from  poor  to 
abysmal,  eventually  culminating  in 
seizure  of  its  drug  products  by  both  the 
FDA  and  DEA.  Furthermore,  she  found 
that  Dr.  Bhutani  was  less  than 
responsive  to  the  regulatory  concerns, 
and  tended  to  hold  others  resjKinsible 
for  Respondent's  failures  and  to 
minimize  the  seriousness  of  the 
deficiencies.  Judge  Bittner  concluded 
that  there  was  a  legitimate  basis  for  the 
L^jputy  Administrator  to  find  that  the 
registration  of  the  Respondent  as  a 
manufacturer  of  Schedule  UI  through  V 
controlled  substances  would  be 
inconsistent  with  the  public  interest. 

However,  the  administrative  law 
judge  recommended,  "adimttedly  with 
some  reservations",  that  the 
Respondent's  application  be  granted 
IxK^ause  the  Respondent  has  undertaken 
mcasurea  to  improve  its  ph>sical 
security,  standard  operating  procedures, 
recordkeeping  and  reporting,  and  that 
Dr.  Bhutani  recognized  that  compliance 
with  FDA  and  DEA  requirements  was 
mandatory  for  continued  business 
operation. 

The  Deputy  Administrator  adopts  the 
opinion  and  recommended  ruling. 
findings  of  fact,  conclusions  of  law  and 
decision  of  administrative  law  judge. 
ooicept  as  noted  below. 

The  [)eputy  Administrator  finds  tliat 
with  respect  to  the  first  and  fifth  factors. 
Respondent  has  failed  to  maintain 
proper  re<;ords  and  submit  reports, 
failed  to  ensure  that  its  facility  has 
proper  security  and  that  it  was  properly 
rugisterRd  with  the  DF^  as  a 
manufacturer,  and  illegally  posMssed 
and  distributed  controlled  substances. 

The  Deputy  Administrator  further 
finds  with  respect  to  the  sixth  factor  that 
Respondent  has  a  lengthy  history  of 
violations  of  the  FDAC  GMP  n;gulations 
related  to  its  activities  as  a  manufacturer 
of  controlled  substances.  A 


manufacturer  is  at  ihu  apex  of  the 
legitimate  controlled  substance 
distribution  system,  often  producing 
large  quantities  of  the  most  dangerous 
drugs  of  abuse,  and  making  these 
controlled  substances  widely  available 
to  hundreds  of  thousands  of  registered 
controlled  sut;stance  handlers  for 
ultimate  dispensing  to  patients.  A 
registrant  conducting  the  business 
activitiea  of  a  manufacturer  bears  some 
of  the  heaviest  responsibilities  under 
the  regulatory  scheme  of  the  CSA. 
Respondent,  in  its  capacity  as  a 
manufiactuier.  has  twice  been  the 
subject  of  seizures  of  its  product:  once 
by  FDA  for  its  adulteration  of  drugs,  and 
once  by  DEA  for  illegal  possession  and 
distribution  of  controlWid  substances. 

The  Deputy  Administrator  finds  that 
RespKMidenfs  President  and  founder.  Dr. 
Bhutani.  has  not  taken  his  controlled 
substance  responsibihlies  seriously;  has 
shown  a  history  and  pattern  of 
noncomphanre  with  Federal  laws  and 
regulations  pertaining  to  controlled  aiid 
non-controlled  substances;  has 
minimized  the  impxxtance  of 
compliance  with  these  laws  and 
regulations;  and  has.  throughout  the 
ve.ars  and  in  the  instant  proceedings, 
been  less  than  wholly  responsive, 
candid,  and  forthright,  thereby  failing  to 
evidence  the  type  of  direction  and 
leadership  to  be  exp>ected  of  a 
manufectiirer  under  the  CSA. 

The  Deputy  Adnainistrator  concludes 
that  Respondent  has  not  shown  the 
commitment  to  compliance  required  of 
a  DEA  registrant,  that  its  registration  as 
a  manufacturer  of  controlled  substances 
would  not  be  in  the  public  interest,  and 
that  its  application  for  registration 
should  be  denied. 

Accordingly,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  In  him  by  21  US.C.  823 
and  824  and  28  CFR  0  100(b)  and  0.104 
(59  FR  23637).  hereby  orders  that  the 
application  for  registration  of  Aira 
Laboratories,  Inc..  be.  and  it  hereby  is, 
denird  This  order  is  effective  on 
October  4.  1994. 

Dated:  September  27.  1994. 
Stephen  H.  Green. 
Deputy  Adminiitrator. 
jFR  Doc  **-2440.S  Fikid  10-3-94.  $.45  ami 
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Foreign  Claims  SettJement 

Commission 

Iran;  Current  Addresses  of  Claimants 
Requested 

AQENCV:  Foreign  Claims  Settlement 
Commission  of  the  United  States. 


action:  Notice. 


SUMMARY:  The  persons  listed  in  the 
information  section  of  this  notice  have 
claims  pending  against  the  Islamic 
Republic  of  Iran  which  are  before  the 
Foreign  Claims  Settlement  Commission 
(FCSC)  for  adjudication  as  authorized 
under  Title  V  of  the  Foreign  Relations 
Authorization  Act,  Fiscal  Years  1986 
and  1987  (Pub.  L.  99-93,  approved 
August  16.  1985.  99  SUt.  437  (50  US.C 
1701  note);  the  "Iran  Claims  Act"),  and 
the  Settlement  Af^reement  in  Claims  of 
Less  than  $250,000.  Case  No.  86  and 
Case  No.  B38.  Award  No.  483  (1990); 
the  "Settlement  Agreement").  However, 
these  f)ersons  have  (ailed  to  inform  the 
FCSC  of  their  current  addresses.  The 
claims  of  the  persons  listed  below  will 
be  dismissed  by  the  FCSC.  unless 
current  addresses  are  provided  to  the 
FCSC  by  October  31.  1994. 

DATES:  The  deadline  for  providing  an 
updated  address  is  October  31.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  E.  BracJey.  Chief  Counsel. 
Foreign  Claims  Settlement  Commission 
of  the  United  States.  600  E  Street  NW.. 
Room  6002,  Washington,  DC  20579, 
(202)  616-6975  or  FAX  (202)  616-6993 

David  E.  Bradley, 

Ch^f  Counsel. 


Name  and  last  known  address 


Name  and  last  known  address 


Arman.  Joan  Y.  1025  Eagle  Late 
Trail,  #907.  Port  Orange,  FL 
32019  

Black.  \M.  Gail,  Route  1,  Box  203. 
Rcxtxxo.  NO  27573 

Boodey.  Madeltrw  P..  907  Acorn 
Oaks.  Austin.  TX  78745 

Boyadiian.  Berge  V  ,  1285  N.  Sierra 
Bomta  Avenue,  Pasadena.  CA 
91104  

Boyce,  Jr.,  John  E..  c/o  K.  Boyce. 
4155  Gates  Ford  Cwde.  Troy,  Ml 
48098  _ 

Cecil.  Rot)ert.  2201  No.  Moody.  Ful- 
lerton,  CA  92631 

Dixon,  Pamela  Y.,  2020  N.E.  30tti 
Street.  OWafwma  City,  OK  731 1 1 

Fumco  Construction  Corp..  c/o  R. 
EmsJey.  P.O.  Box  1545.  King  of 
Prussia.  PA  19406-0945  

Haviland.  Wayne  E..  c/o  E. 
Hawiland.  17681  N.W.  54th  Ave.. 
Mtam.  FL  33064  __ 

Holmes.  Marvui.  3312  Grantjerry 
Dnve.  Dothan.  Ai  36303  

Kinney.  Rotjert  W.,  c/o  ParsorVDan- 
iel.  J. v..  P.O  Box  2597.  Jeddah. 
Saudi  Arabia  

Mosctietti.  Gtenn  S..  38/365  SOI  47, 
Ladpharo  Road,  Banghoti  Thai- 
tend  _ 

Smrf^.  Jerry  L.  547  West  Colorado. 
Aine«*o.  TX  79106  


Claim 
No. 
IR- 


2177 
2390 
1805 

1670 

1718 
2796 
2139 

2734" 

1765 
1584 

1669 

3004 
2044 


Stewart.  Van  Janet,  8045  Concord 
Blvd.  West,  Jacksonville,  FL 
32208  

Stewart,  Gerald,  P.O.  Box  16184. 
Lake  Charles,  LA  70616  

Svensson,  Van  William,  112-5  Puwa 
Place,  Kailua,  HI  96734  

Svensson,  Mai,  3*06  Granada  Ave- 
nue, El  Monte,  CA  91731  

Talley,  James  D.,  2012  Marshy 
Swamp  Place,  Knoxllle,  TN  37922 

Taylor,  Donn  E.,  c/o  McDonnell 
Douglas,  P.O.  Box  206R,  APO 
New  York,  NY  09671   

Visual  Education  Consultants,  Inc.. 
P.O.  Box  52.  Madison.  Wl  53701  . 

Warren,  Marjone  Lee,  14104  Panay 
Way  «169.  Marina  Del  Ray,  CA 
90292  

Wire,  Miah  H  ,  7276  Sayre  Drive. 
Oakland,  CA  94611   

Wood,  Wilton  L,  2320  S.  Wood, 
Dallas,  TX  75233  

Wood,  Mark,  2840  S.W.  342nd 
Street.  Federal  Way.  WA  98003  ... 

Wood.  Callie,  2840  S.W.  342nd 
Street.  Federal  Way.  WA  98003  ... 


Claim 
No. 
IR- 


3078 
1140 
0181 
0182 
2500 

3213 
0924 

3214 
3009 
2113 
1929 
1929 
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BILLING  CODE  441(MI1-M 

DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Secretary's  Task  Force  on  Excellence 
in  State  and  Local  Government 
Through  Labor-Management 
Cooperation:  Meeting 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTK)N:  Notice  of  partially  closed 
meeting. 

SUMMARY:  The  Secretary's  Task  Force  on 
Excellence  in  State  and  Local 
Government  Through  Labor- 
Management  Cooperation  was 
established  in  accordance  with  the 
Federal  Advisory  Committee  Act 
(FACA)  (Pub.  L.  82-463)).  A  Notice  of 
Establishment  for  the  Task  Force  was 
published  in  the  June  9.  1994,  Federal 
Register.  Pursuant  to  Section  10(a)  of 
FACA,  this  is  to  announce  the  first 
meeting  of  the  Task  Force  which  is  to 
take  place  on  October  19  and  20,  1994. 

The  purpose  of  the  Task  Force  is  to 
investigate  worker-management 
relations  in  the  public  sector  and 
identify  trends  in  excellence  in  labor- 
management  cooperation. 

Specifically,  the  Task  Force  will  be 
asked  to  address  the  following 
questions: 

(1)  What  (if  any)  new  methods  or 
institutions  should  be  encouraged  to 
enhance  the  quality,  productivity  and 


cost-effectiveness  of  public  sector 
services  through  labor-management 
cooperation  and  employee  participation, 
recognizing  the  broad  variety  of 
functions  performed  by  different  levels 
of  government  and  various  other 
agencies  and  public  organizations? 

(2)  What  (if  any)  changes  to  legal 
frameworks  which  impact  on  labor- 
management  relations,  including 
collective  bargaining  and  civil  service 
legislation  could  be  considered  to 
enhance  cooperative  behaviors  that 
would  improve  the  delivery  of  services 
by  reducing  conflict,  duplication  and 
delays? 

(3)  What  (if  anything)  should  be  done 
to  increase  the  extent  to  which 
workplace  problems  are  resolved 
directly  by  the  parties  themselves  rather 
than  through  recourse  to  administrative 
bodies  and  the  courts? 

(4)  What  (if  anything)  can  be  done  to 
improve  the  coordination  between 
appropriate  executive  and  legislative 
bodies  to  enhance  labor-management 
relations  in  the  public  sector  and  to 
create  a  climate  where  productivity 
improvement,  innovation  and  risk 
taking  are  encouraged  and  rewarded? 

(5)  What  conditions  are  necessary  to 
enable  elected  political  leaders,  public 
managers,  public  employees  and  labor 
organizations  to  work  together  to 
achieve  excellence  in  state  and  local 
government?  What  (if  any)  are  the 
obstacles,  and  how  can  they  be 
overcome? 

(6)  What  examples  of  successful 
cooperative  efforts  are  appropriate  to 
serve  as  public  sector  models?  Why 
have  some  initially  successful  efforts 
failed,  and  what  can  be  done  to  enhance 
prospects  for  success? 

TIME  AND  PLACE:  The  meeting  will  be 
held  on  Wednesday,  October  19  from  9 
a.m.  to  4  p.m.,  in  the  Great  Hall  and 
Thursday,  October  20  &x)m  9  a.m.  to  3 
p.m.  in  Conference  Room  N-3437  A-D 
in  the  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 

ex:. 

AGENDA:  The  agenda  for  the  meeting  is 
as  follows: 

(a)  Introduction  of  Task  Force  Members 

(b)  Legal  Guidance  from  the  Solicitor 

(c)  Guidance  to  the  Task  Force  by  the 
Secretary  of  Labor 

(d)  Statements  by  experts  regarding 
Excellence  and  Labor-Management 
Cooperation 

(e)  Inquiries  by  Task  Force  members  of 
experts 

(f)  Comments  by  interested  parties  on 
Task  Force  objectives  (time 
permitting) 

(g)  Discussion  of  Task  Force  objectives, 
including,  to  the  extent  practicable. 


delineation  of  specific  tasks  and 
projected  time  frames  for  achieving 
such  objecfives 

(h)  Ancillary  items  attendant  to  Task 
Force  activities. 

PUBLIC  PART»C1p'atK)N:  The  meeting  will 
be  open  to  the  public  from  9  a.m.  to  12 
noon  and  from  1:45  p.m.  until  4  p.m.  on 
Wednesday,  October  19  and  from  9  a.m. 
to  12  noon  and  from  1:45  p.m.  until  3 
p.m.  on  Thursday,  October  20.  Seating 
will  be  available  to  the  public  on  a  ffrst- 
come,  first-serve  basis.  Handicapped 
individuals  wishing  to  attend  should 
contact  the  Task  Force  to  obtain 
appropriate  accommodations. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
15  copies  to  Mr.  Charles  A.  Richards, 
Designated  Federal  Official,  Secretary  of 
Labor's  Task  Force  on  Excellence  in 
State  and  Local  Government  through 
Labor-Management  Cooperation,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  room  S-2203, 
Washington,  DC  20210.  These 
statements  will  be  thoroughly  reviewed 
and  become  part  of  the  record.  At  this 
stage,  the  Task  Force  is  primarily 
interested  in  statements  that  suggest 
ingredients  or  impediments  to 
excellence  in  state  and  local 
government,  or  which  suggest  other 
closely  related  areas  which  the  Task 
Force  might  usefully  review. 

CLOSED  PORTION  OF  THE  MEETING:  From 
12  noon  until  1:45  p.m.  on  Wednesday, 
October  19,  and  Thursday,  October  20, 
the  Task  Force  will  meet  in  closed 
session  in  order  to  discuss  internal 
persoimel  rules  and  practices  of  the 
Task  Force,  as  well  as  personal 
information.  This  closing  of  the  meeting 
is  authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act  and  5 
U.S.C.  552b  (c)(2)  and  (c)(6).  Personnel 
matters  and  personal  matters  are 
protected  from  disclosure  by 
exemptions  2  and  6,  respectively,  of 
section  552b(c)  of  Title  5  U.S.C. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Mr.  Charles  A.  Richards.  Designated 
Federal  Official,  Secretary  of  Labor's 
Task  Force  on  Excellence  in  State  and 
Local  Government  through  Labor- 
Management  Cooperation,  U.S. 
Department  of  Labor,  room  S-2203, 
Washington,  DC  20210,  (202)  219-6231. 

Signed  at  Washington,  DC  this  28th  day  oi 
September  1994. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[FR  Doc.  94-24487  Filed  10-3-94:  845  am) 
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f  nipk3ym«nt  and  Ifaininy 
AilmimstraUon 

NutKH  o>  D^nerminatlons  R*Hjardmg 
Eiiqibiiity  To  Appfy  for  Worker 
Ad(LiStTTi«»n!  AssisLiH'-t"  nnd  NAFTA 
Trarsitionai  Adnjstm»-nt  Assistance 

In  a-xonlttiice  with  StMJluia  Z^i  uf  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
tUigibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  penod  of  September.  1904 

In  order  lor  an  affinnative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  ad)ustinent  assistance  to  be 
issued,  each  of  the  group  eligibility 
^^<]ui^ement8  of  Section  222  of  the  Ati 
must  be  mat. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  saparatmi. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivisiori  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  throat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 

Negative  Determinations  for  Worker 
Adjustment  .Assistance 

In  each  of  tho  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  nut 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30,W7.  Gordon  County  Farm. 

Bryan  Foods  Div..  Calhoun.  GA 
TA-W-30.041,;  Sorns/OBcnnor>—A 

Dover  Resourcg  Co  .  Tulsa.  OK 
TA-W-29.964:  Chief  Drilling  Co  .  Inc  . 

Wichita.  KS 
TA-W-29.864.  Philip's  Consumer 

Electronics  Co.,  Williamspnrt.  PA 
TA-W-29.9ai:  Pacer  Industries.  Inc  . 

Echlin  Engine  System.  Washington. 

PA 
TA-W-29.999:  PTl  Technologies.  Inc  . 

Newbury  Park.  CA 
TA-W-29.794:  Endicott  Forging  fr 

Manufacturing.  Endicott.  NY 
T.'\-W~29.8S5;  ICl  Fiberite.  Greenville. 

TX 
TA-W-29.955:  E.F.W..  Inc  .  Fort  Worth. 

TX 
TA-W-30.123:  Envirogas.  Inc . 

Hamburg.  NY 

In  the  following  cases,  the 
investigation  revoalod  that  the  criteria 


for  the 


for  eligibility  have  not  b«-»  t 
reasons  specified 
TA-W-30.203;  TuTfcamo  K4arrtunr. 
Philadelphia.  PA 
The  vworkers*  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.131:  Coltec  Industries.  Inc.. 
Menasco  Overhaul  Div  .  Burbank. 
CA 
The  workers"  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.053:  Laidlaw  Corp..  Stockton. 
CA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.075:  Land  O'Lakes.  Inc.. 
Dalbo.MN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm 

TA-W-29.973.  Avery  Dennison  Soabor 
Syttem  Div..  Gaston ia.  NC 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30. 128;  GenCorp  Aerofet 
Electronic  System.  Azusa.  CA 
Layoffs  at  the  subject  firm  are 
attributable  to  downsizing  by  the 
Defense  Department. 
TA-W-29.988:  A  TfrT  Communications. 
Operator  Service.  Pittsburgh.  PA 
The  workers"  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30. 156;  Kinney  Shoe  Corp  . 
Carlisle.  PA 
The  workers"  Jirm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-29.996;  US  Steel  \fining  Co.. 
Inc..  Maple  Creek  Mine. 
Washington.  PA 
The  mining  facility  close  down  was. 
due  to  severe  geological  conditions 
which  made  mining  economically 
unfeasible.  The  decision  to  close  down 
was  not  impacied  by  any  level  of 
imports  or  change  in  level  of  imports. 
TA-W-29.960:  Schlegel  Corp.. 
Montpelier,  IN 
I.ayofrs  and  production  declines  and 
the  subsequent  closing  of  the  subject 
firm  is  attributable  to  a  corporate 
decision  to  consolidate  operation 
shifting  production  from  subject  firm  to 
other  domestic  facilities. 
TA-W-30.114.  Pet  Connection.  Gun 
Barrel  City.  TX 


The  workers"  firm  does  not  produce 
an  articJe  as  required  for  certification 
under  S«K-tion  222  of  the  Trade  Act  of 
1974. 

TA-W-30.058;  Cogniseis  Development. 
Houston.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974 

TA-W-29.997:  The  Seminole  Co.. 
Seminole,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974 

TA-W-30.179;  Powell  Mountain  Coal 
Co  .  Inc..  Big  Stone  Gap.  VA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm 

TA-W-30,201:  Union  Pacific  Resources 
Co  .  Fort  Worth.  TX 
The  investigation  revealed  that 
critericm  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-29.93J:  Dresser  Industries.  Inc.. 
Guiberson-AVA  Div..  Dallas.  TX 
The  investigation  revealed  that 
critenon  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-29.966;  ARCO  Alaska.  Inc.. 

Anchorage/North  Slope/Cook  Inlet. 
Ak 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm 

TA-W-30,073:  Compressor  Pump  & 
Engine  Machine,  Inc..  Casper.  WY 
The  workers"  firm  does  not  produce 
an  article  as  required  for  certification 
und»>r  Section  222  of  the  Trade  Act  of 
1974 

TA-W -30.219;  Atlas  Ballistic  Products. 
Odessa.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30. 142;  Oliver  Products  Co.. 
Grand  Rapids,  MI 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-30.088  &■  TA-W-30.88A;  Value 
Merchants.  Inc..  Everything  a 
Dollar.  Inc..  Milwaukee.  Wl  & 
Victoria.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
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under  Section  222  of  the  Trade  Act  of 
1974. 

,\ffirTnatiTp  Dpterminations  for  Worker 
Adjustment  Assistance 

TA-W-29.  Soft  Aerospace  Batteries, 

Gainsville,  FL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January  1, 
1994. 
TA-W-29.940;  Daiex,  Inc..  Redmond, 

OR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  1, 
1994. 
TA-W-30,161;  DP.  CajaVs  El  Paso,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  15, 
1993. 
TA-W-30,071:  Elmer  Manufacturing 

Co.,  Inc.,  Elmer,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  30, 
1993. 
TA-W-30,079;  Gencorp  Automotive. 

Ionia,  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  15, 
1993. 
TA-W-30, 138;  Carthage  Shirt  Co.. 

Carthage,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  Jnly  10, 
1993. 
W-30, 1 77;  Warnaco  Men 's  Apparel  Div., 

Waterville,  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  25, 
1993. 
TA-W-29.614  &■  TA-W-29,615; 

Honeywell,  Inc.,  Home  &■  Building 

Control,  Golden  Valley,  MN  and 

Plymouth,  MN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  1 , 
1993. 
TA-W-30.083;  Adams  Millis,  High 

Point.  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  29, 
1993. 
TA-W-29,d5€;  Vovgftt  Aircraft  Co., 

Dallas,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  19, 
1993. 
TA-W-29,878;  Guardian  Industries 

Corp.,  Falconer,  NY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  20, 
1993. 
TA-W-30,162;  Champion  Products. 

Inc.,  Norwich.  .\T 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  22, 
1993. 


TA-W-30.007;  Alaska  Safety.  Inc.. 
Anchorage,  AK 

A  certification  was  issued  cm'ering  all 
workers  separated  on  or  after  March  15, 
1993. 

TA-W-29.897;  Dimensional  Products, 
Mobile,  AL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 
1993. 

TA-W-30.084;  Adams  Millis. 
Kemersville,  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  29, 
1993. 

TA-W-30,048  and  TA-W-30,054; 

Robinson  Manufacturing  Co., 

Oxford,  ME  and  Kezar  Falls 

Woolen,  Kezar  Falls,  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  14, 
1993. 
TA-W-30,172;  Champion  Products. 

Inc.,  Slocomb,  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  22, 
1993. 
TA-W-29.638  6-  TA-W-29,638A;  Eddie 

Hagger  Ltd,  Mt.  Vernon,  GA  and 

Hartwell,  GA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  March  8, 
1993. 

TA-W-30,056;  D&I  Sportswear, 
Linden,  Nf 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  20. 
1993. 

TA-W-29,924;  Breckenridge,  Div.  of 

Leslie  Fay  Co.,  Boston,  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  16, 
1993. 
TA-W-29,958;  TMBR/Sharp  Drilling, 

Inc.,  Midland,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6, 
1994. 
TA-W-30.195;  fulie  Fashions  II, 

Tuscarora.  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  25, 
1993. 
TA-W-30, 1 99;  Normak  International, 

International  Fashions,  Inc., 

Knoxville.  TN 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  )uly  29, 
1993. 

TA-W-30,135:  n  O.M.  Apparel,  Inc., 
Brooklyn.  NY 

A  certification  was  issued  covering  all 
workers  separated  on  at  after  July  11, 
1993. 


TA-W-3O.0S9;  TA-W-30.09O;  TA-W- 
30,091;  TA-W-30,092;  Sara  Lee 
Knit  Products,  Cleveland  Ave., 
Martinsville,  VA,  Midway  Plant, 
Midway,  GA.  Cloverleaf  Kniting, 
Martinsville,  VA,  Central 
Distribution,  Martinsville,  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  27. 
1993. 

TA-W-29.953:  Universal/Univis,  Inc.. 
Attleboro,  MA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  24, 
1993. 

TA-W-30.208; R&S  Tong Service, 
Odessa,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  9, 
1994. 

TA-W-30,068;  Thorsby  Associates 
Corp.,  Thorsby.  AL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  24. 
1993. 

TA-W-30.152:  Williamson-Dickie 
Manufacturing  Co.,  Prosperity,  SC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  20. 
1993. 

TA-W-30.194;  National  Garment  Co.. 
Russelhnlle.  AR 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  26, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2,  Title  D, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eUgibility  to  apply  for  NAFTA-TAA 
,  issued  during  the  month  of  August 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  followring  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  tn  the 
workers'  firm  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  sef)arated  fixim 
employment  and  either — 

(A)  "That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  frcHn  Mexico  or 
Canada  of  articles  like  or  directly 
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i..uiiip4!titivu  With  artii-los  p; 
such  firm  or  subtlivLsion  hav- 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  Uke  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision 

Negative  Drterminattons  NAFTA-TAA 

\'AFTA-TAA-V0183  Transportation 
Manufacturing  Corp  .  RTS 
Hemanufactunng.  Schenectady.  NY 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met 
There  was  no  shift  in  production  from 
the  workers"  firm  to  Mexico  or  Canada 
during  the  relevant  period.  A  survey  of 
customers  who  purchased  buyes  from 
Transportation  Manufacturing  Corp- RTS 
Remanufacturing  was  conducted  and 
revealed  that  the  customers  did  not 
increase  their  imports  from  Mexico  or 
Canada  of  buses  that  are  hke  or  directly 
coinj)etitive  with  those  produced  by  the 
subjtN  t  firm. 

NAFTA-TAA-OOiaa.  Continental 
Airlines,  Inc  .  Houston.  TX 
The  investigation  revealed  that  the 
workers  of  the  subjeci  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
cor  'v  detennlnad  that  the 

pel :  •<  of  servloM  did  not 

constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-0()IS4:  Highland  Yarn 
Mills.  Htgh  Point.  \'C 
The  investigation  revealed  that 
critena  (.1)  and  criteria  (4)  were  not  mot. 
A  survey  was  ci  1    '     •    I  with  customers 
accounting  the  r  .  uf  the  subject 

firm's  decline  in  sales  The  survey 
revealed  that  c\istomers  did  not  import 
yam  from  Mexico  or  Canada  during  the 
relevant  period 

AfRrmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA~00187:  DP  Cajals.  Inc.. 

El  Paso.  TX 
A  certification  was  issued  covering  all 
workers  of  DP  C^jal's,  Inc  .  El  Paso.  TX 
separated  on  or  after  December  8.  1993. 
NAFTA-TAA-W197;  Larson  Shingle 

Co.  Forks.  WA 
A  certification  was  issued  covering  all 
workers  of  Larson  Shingle  Co  .  Forks. 
VVA  separated  on  or  Alter  December  ft, 
1993 
N.AFTA-TAA-WI98: S.  Madill.  Inc. 

Kalama.  WA 


lb  issuea  covering  all 
.1.  Inc.,  Kalama. 
Washington  separated  on  or  after 
Decemt^rS.  1993. 
NAFTA-TAA--00191:  Stephanies 

Fashions,  Inc.,  EI  Paso,  TX 
A  certification  was  issued  covering  all 
workers  of  Stephanies  Fashions.  Inc..  El 
Paso.  TX  separated  on  or  after  December 
8. 1993 
NAFTA-TAA-00186:  A&W  Brands,  Inc., 

A  Subsidiary  ofCadbury  Beverages. 

Inc.,  Modesto,  CA 
A  certification  was  issued  covering  all 
workers  of  A&W  Brands.  Inc..  in 
Modesto.  CA  separated  on  or  after 
Decembers.  1993. 
NAFTA-TAA-00185;  Alaska  Corp. 

Rowan  Bay  Logging,  Sitka  Pulp 

Mill.  Sitka.  AK 
A  certification  was  issued  covering  all 
workers  of  Alaska  Pulp  Corp..  Rowan 
Bay  Logging.  Sitka.  AK  and  Sitka  Pulp 
Mill.  Sitka.  AK  separated  on  or  after 
December  8.  1993. 
NAFTA-TAA-0018t:  Anchor  Advanced 

Products.  Inc  .  Morristown,  TS 

A  certification  was  issued  covering  all 
workers  engaged  in  the  employment 
related  to  the  production  of  cosmetic 
packaging  at  Anchor  Advanced 
fVoducts,  Inc..  Morristown.  TN 
separated  on  or  after  December  8.  1993. 
NAFTA-TAA-00182:  Sola  Optical  USA, 
Inc.,  Muskogee,  OK 
A  certification  was  issued  covering  all 
workers  of  Sola  Optical  USA,  Inc.. 
Muskogee.  OK  separated  on  or  after 
December  8.  1993. 

NAFTA-TAA-C0192;  ITT  Cannon,  Ana, 
CA 
A  certification  was  issued  covering  all 
workers  engaged  in  employment  related 
to  the  production  of  computer  harness 
and  connector  parts  of  the  Super 
Computer  at  ITT  Cannon.  Santa  Ana. 
CA  separated  on  or  after  December  8. 
1993. 
NAFTA-TAA-00193,  NAFTA-TA- 

00194,  NAFTA-TAA-00195;  Vikki, 
Inc  .  Aransas  Pass.  TX  R  Shrimp, 
Inc.,  Aransas  pass.  TX  and  RSrA. 
Inc.  Aransas  Pass.  TX 
A  certification  was  issued  covering  all 
workers  of  Vikki.  Inc..  R.  Shrimp.  Inc.. 
and  R&A.  Inc..  Aransas  Pass.  TX 
separated  on  or  after  December  8.  1993. 

I  hereby  certify  that  the  aforementioned 
d«lerminatioas  were  issued  during  the  month 
of  August.  1994  Copies  of  these 
dpterminattons  are  available  for  inspection  in 
Room  C-4318.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W  .  Washington.  DC. 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 


Dated  September  13.  1994 
Victor  f .  Tnuuo. 

Program  Manager.  Policy  6r  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 
[PR  Doc  94-24407  Filed  10-3-94.  8:45  am] 
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rTA-W-«,9421 

Fueico,  Denver,  CO    Notice  o' 
Affirmative  Determination  Regarding 
Application  tor  Reconsideration 

On  September  13.  1994.  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  August  9. 
1994  and  published  in  the  Federal 
register  on  August  25.  1994  (59  FR 
43866) 

The  company  submitted  information 
indicating  that  the  same  conditions  still 
exist  when  it  was  certified  earlier  under 
TA-W-27,295. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington.  D.C.  this  19th  of 
Septemt»er  1994. 
Victor  |.  Trunzo, 

Program  Manager,  Policy  and  ReemployTnent 
Senices.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  94-24482  Filed  10-3-94;  8:45  am) 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  lor  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  luider  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Emplo>Tnent 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 


or  partial  separatiou  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  invoived. 

The  petitioners  oi  any  other  f)ersons 
showmp  a  substantial  !nter»^st  in  the 
subject  matter  of  the  uivestigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  14. 1994. 


Interested  persons  are  invited  to 

submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  October  14,  1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Departnient  of 
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Labor,  200  ConstitutioD  Avenue  NW., 
Washington,  D.c.  202lB. 

Signed  at  Washington,  D.c.  this  19rb  day  of 
September,  1994. 

Victor  J.  Tnuizo» 

Program  manager.  Policy  &  Reempioymeiu 
Services,  Office  of  Trade.  Adjustment 
Assistance. 


Petitioner  Union/v*orWefS/firm — 


MagmeTek  (Co)  

Suave  Shoe  Coip  (vwkrs) . 

Sara  Lee  Hosiery  (wkrs)  

Sara  Lee  Hosiery  (wkrs) 

Sara  Lee  Hosiery  (wkrs)  

Sarr>edan  Oil  Corp  (wkrs) 

Pratt  &  Whitney  UTC  (lAMAW) 

Pratt  &  Whitney  UTC  (lAMAW) 

Nalwna*— CWw«lt  (>i*rs)  

Kerr-McGee  Coip  (wkrs) 

Intera  inlormatlon  Technologies  (Co) 

H.F.  Butter  Corp  (wkrs)  „.... 

Bodard-Hale  DrilTing  (wkrs)  

Barcos  Manufactunng,  inc  (wkrs)  :.... 


Bo-N4ar  Mfg  Co.,  Inc  (H.GWU)  

Aeronca,  Inc  (lAM)  „ „ 

Babcock  &  Wikxix,  Special  Metals  (wkrs) 
Dallas  Gas  &  Electnc/Slocum  Ud  (wkrs)  . 

Moran  Towing  (wkrs) 

McAllister  Towing  (wkrs)  

Linnnar  Petroleum  Co  (wkrs)  

Kerr-McGee  Chenncai  (wkrs) 


Location 


Oswosso,  Ml  „ 

Miami  Lakes,  PL  ... 

Lumberton.  NC 

Marion,  SC  

Florence,  SC  

Midland,  TX 

North  Haven,  CT  ... 
Southington,  CT  ._ 

Houston.  TX  

Oklahoma  City,  OK 

Denver,  CO 

Piscataway,  NJ 

Shawnee,  OK 

Long  Island  City, 
NY. 

Fall  River,  MA  

Middletown.  OH  .... 

Koppel,  PA 

Slocum,  TX  

Philadelphia,  PA .... 

Camden,  NJ  

Roosevelt,  UT  

Oklahoma  City.  OK 


Date 
received 


09/19/94 
00/19/94 
09/19/94 
09/19/94 
09f  IB/94 
09/19/94 
09/19/94 

o»ia»4 

09/TS^94 
09/19/94 
09/19/94 
09/19/94 
09/19/94 
09/19/94 

09/19/94 
0ai9«4 
OS/19/94 
09/19«4 
06/19/94 
09/19/94 
09/13/94 
08/19/94 


Date  of 
petition 


09/19/94 
08/31/94 
09/09/94 
09/09/94 
09/09/94 
09/09/94 
09W7/94 
09/07/94 
09^10/94 
08/17/94 
02/02/94 
09/01/94 
09/02/94 
03/03/94 

08/29 '94 
09/08/94 
08/08/94 
09/06-94 
09/07/94 
09/07/94 
08/ 19/94 
08/17/94 


Petition  No. 


30.322 
30.323 
30,324 
30,325 
30,326 
30,327 
30,328 
30.329 
30,330 
30,331 
30,332 
30,333 
30,334 
30,335 

30,336 
30,337 
30,338 
30.339 

30,340 
30.341 
30.342 
30,343 


Articles  produced 


Electnc  motors. 

Footwear. 

Ladies'  hosiery. 

Ladies'  hosiery. 

Ladies'  hosiery. 

Oil  arxlgas. 

Aircraft  parts  and  engines. 

Aircraft  parts  and  er>gines. 

Oil  field  supplies. 

Oil  and  gas. 

Consulting  and  software. 

Steel  weldments. 

Oil  and  gas  driUrig. 

TableckJths. 

Ladies'  lackets  and  skirts. 
Static  airframe  structures. 
Boiter  steam  tutwig. 
Crude  oil. 
Tugbioat  service. 
Tugboat  senrice. 
Crude  oil. 
Chemicals. 


[FR  Doc.  94-24483  Filed  10-3-94;  8:45  am) 
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[TA-W-29,7:J7] 

United  Industries.  Inc  .  Beloit,  Wl; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
DepartJiitmt  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  1.5,  1994.  applicable  to  all 
workers  of  the  subject  firm.  The 
certification  notice  was  published  in  the 
Federal  Register  on  September  2, 1994 
(59  FR  45711). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
Department  is  changing  ihe  March  25. 
1993  imped  date  to  August  25.  1994  for 
the  subjact  wariwn  at  Beknt,  Wisconsin 
because  thev  wnre  already  covered  for 
certification  under  petition  TA-W- 


27,235  which  expired  on  August  25, 
1994. 

Accordingly,  the  Department  is 

amending  the  subject  certification  by 
deleting  the  old  iiopacl  date  of  March 
25,  1993  and  inserting  a  new  impact 
date  of  August  25, 1994. 

The  amended  notice  applicable  to 
TA-VV-29.737  is  hereby  issued  as 
follows: 

All  workers  of  United  Industries,  Inc., 
Beloit,  Wisconsin  engaged  in  t.^e  production 
of  stainless  steel  tubing  who  became  totally 
or  partially  separated  from  employment  on  or 
after  August  25. 1994  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washiogtoo.  D.C.  this  19th  day 
of  September  1994. 
Victor  J.  Trunzo, 

Program  Director.  Pf^icy  and  Reemployment 

Services.  Office  of  Tmde  Adjustment 

Assistance. 

IFR  Doc.  94-24481  Filed  10-3-94:  8:45  am) 
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Employment  and  Traininig 

Administration 

Labor  Surplus  Area  Classification 
Under  Executive  Order  12073  and 
10582;  Time  Extension  for  the  Annual 
List  of  LatKf  Su'pius  Areas;  Noflceof 
Time  Extension  tor  the  Anrtual  Lfst  of 
Labor  Surplus  Areas 

agency:  Employment  and  Training 
Administration,  Labor. 

ACnON:  Notice. 

SUMMARY:  The  annual  list  of  labor 
surplus  areas  for  the  period  October  1 . 
1993  through  September  30,  1994,  is 
extended  until  ftjrther  notice.  The 
Employment  and  Training 
Administration  will  continue  to  accept 
exceptional  circomstance  petitions  for 
labor  surplus  area  designations  on  the 
basis  of  the  criteria  in  effect  for  the 
current  annual  list  which  is  being 
extended.  Upon  completion  c^  a 
conversion  on  the  labor  surplus  area 
program,  a  new  labor  surplus  area  list 
will  be  announced  and  published  in  the 
Federal  Register. 
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FOn  FUimCR  INFORMATION  CONTACT: 
William  J.  McGarrfty.  Labor  Economist. 
USES.  Employment  and  Training 
Administration,  200  Constitution 
Avenue  NW.,  Room  N-4470.  Attention: 
TEESS.  Washington.  D.C.  20210. 
Telephone:  202-219-5185. 

Signed  at  Washington.  D.C.  on  September 
26.  1994. 
Doug  Root, 
Assistant  Secretary. 
(FR  Doc.  94-24486  Filed  1&-3-94;  8:45  am] 
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Employment  and  Training 
Administration 

(NAFTA— 00111] 

Elf  Atochem  North  America,  Inc. 
i-^dustrlal  Chemicals  Division  Tacoma, 
WA   Notice  of  Revised  Determination 
on  Reconsideration 

On  July  25,  1994,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  NAFTA 
Transitional  Adjustment  Assistance  for 
former  workers  engaged  in  employment 
related  to  the  production  of  chlor-alkali 
products  at  the  subject  firm. 

Investigation  findings  show  that  the 
subject  plant  ceased  production  on 
April  20.  1994  resulting  in  the 
separation  of  all  the  Tacoma  workers. 

On  reconsideration,  new  information 
was  obtained  showing  that  a  major 
customer  switched  its  entire  purchases 
of  sodium  chlorate  from  the  subject  firm 
to  a  Canadian  supplier. 

Company  officials  indicated  that  they 
decided  to  close  the  Tacoma  plant 
because  of  additional  Canadian  chlor- 
alkali  capacity  coming  on-line. 

Conclusion 

Aftor  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  Elf  Atochem's  workers 
in  Tacoma.  Washington  were  adversely 
affectetd  by  increased  imports  of  articles 
like  or  directly  competitive  with  the 
chlor-alkali  products  produced  at  Elf 
Atochem.  Tacoma.  Washington.  In 
accordance  with  the  provisions  of  the 
Act.  I  make  the  following  revised 
certification  for  the  Elf  Atochem 
workers  in  Tacoma,  Washington. 

All  workers  of  Elf  Atochem  in  Tacoma, 
Washington  who  became  totally  or  partially 
separated  from  employment  on  or  after 
OKmnber  8.  1993  ore  eligible  to  apply  for 
adiuttment  assistance  under  Section  223  of 
the  Trwle  Act  of  1974. 


Signed  at  Washington.  DC  this  22nd  day 
of  September  1994. 
Victor  |.  TniBze, 

Program  Manager,  Policy  and  Reemphywent 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  94-24484  Filed  10-3-94;  8:45  am] 
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Notice  of  Determinations  Regarding 
Eligibility  to  App;y  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

in  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-29.B66;  Whitehead 

Manufacturing.  Detroit.  MI 
TA-W-29.583;  Smith  International,  Inc. 
Williston.  ND 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-29.944:  Gage  Corp.,  Norman,  OK 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-\V-30.043.  Parsons  Industrial 
Diamond,  West  Hartford,  CT 


The  preponderance  of  the 

terminations  at  the  subject  firm  are 

attributable  to  the  transfer  of  the 

electroplating  and  compoimding 

operations  to  another  affiliated  domestic 

site  for  consolidation  of  the  company. 

TA-W-29.827:  Seward  Forest  Products. 
Seward,  AK 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-30,149:  Chatham  County  of 
Wisconsin,  Beloit.  WI 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-29,810;  Maxus  Energy  Corp., 
Dallas.  TX 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-29.811.  TA-W-29.812;  TA-W- 
814,  TA-W-817:  Maxus  Exploration 
Co.,  Amarillo.  TX,  Canadian,  TX, 
Dumas,  TX,  feanerette,  LA 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-29,818;  Maxus  Corporate  Co., 
Kearny,  Nf 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-29.819,  TA-W-29.820,  TA-W- 
29,821.  TA-W-29,822.  TA-W- 
29.823,  TA-W-29.824:  Maxus 
Exploration  Co.,  Pampa,  TX. 
Perryton,  TX,  Leedey.  OK, 
Spearman.  TX,  Stinnett,  TX, 
Dumas,  TX-Sunray  Gas  Plant 
Increased  imports  did  not  contribute 

importantly  to  worker  separations  at  the 

firm. 

TA-W-29,989:  Autoclave  Engineers 
Group.  Erie.  PA 
The  survey  revealed  that  none  of  the 

bids  was  awarded  to  a  foreign  vendor 

during  the  relevant  period. 
TA-W-30.223:  Brown  Shoe  Co  (Trenton 
Warehouse)  Trenton.  MO 

Predominant  portion  of  these  workers' 
employment  is  dependent  on  corporate 
imports  and  they  are  not  adversely 
impacted  under  the  terms  of  the  Trade 
Act  of  1974. 
TA-W-30.  105:  Champion  Parts 

Northeast  Div.,  Beech  Creek.  PA 
TA-W-30.  106:  Champion  Parts 

Northeast  Div..  Lock  Haven,  PA 
The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  or  articles  like  or  directly 
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competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

.Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

TA-W-30,132;  Veco  Drilling,  Inc., 

Denver,  CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  21, 
1993. 
TA-W-30,165;  Weidmer  Brothers  Well 

Service,  Tioga,  ND 
A  certificaticyi  was  issued  covering  all 
workers  separated  on  or  after  July  13, 
1993. 
TA-W-30,062:  Williams  Apparel,  Inc., 

Burns,  TN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  14, 
1993. 
TA-W-29.962:  Occidental  Chemical 

Corp.,  Burlington,  NJ 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  5, 
1993. 
TA-W-29,945:  McDonnell  Douglas 

Corp.,  Tulsa,  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  20, 
1993. 
TA-W-30,086;  Ron  Herren,  Inc.. 

Elsberry,  MO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  30, 
1993. 
TA-W-29,905,  TA-W-29.906,  TA-W- 

29,907.  TA-W-29.908.  TA-W- 

29.909,  TA-W-29.910:  Citation  Oil 

Sr  Gas  Corp.,  Oklahoma  City,  OK, 

Odessa,  TX-West  Texas  Div. 

Cement,  OK,  Lvford,  TX,  Odessa, 

TX-Rocky  Mni  Div,  Stratton,  NE 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  10, 
1993. 
TA-W-30,063,  TA-W-30.064,  TA-W- 

30.065,  TA-W-30,066.  A  &  B; 

Woolrich,  Inc.,  Woolrich,  PA,  Avis, 

PA,  Blanchaid,  PA,  Broomfield.  CO. 

Woolrich,  PA,  fersey  Shore,  PA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  16, 
1993. 
TA-W-30.181:  Howes  Leather  Co., 

Bartow.  WV 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  19, 
1993. 
TA-W-29.781:  Murfin  Drilling  Co.,  Inc., 

Wichita,  KS 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  April  1, 
1993. 


TA-W-30,218;  ADI  Wireline,  Inc.,  St. 
Morgan,  CO 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 
1993. 

TA-W-30,198:  KCA  Apparel,  Lawton, 
OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  23, 
1993. 

TA-W-29,  975:  Crawford  Home 
Fashions,  AKA  Daisy  Decorative 
Products,  Richmond,  VA 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  18, 

1993. 

TA-W-29,849;  Nestle'  Beverage  Co.. 
Freehold.  NJ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  April  29, 

1993. 

TA-W-30,18a;  CENEX,  Inc..  Exploration 
&■  Production  Dept.,  Billings,  Mt  and 
Operating  in  the  Following  States: 
A;  MT,  B;  WY.  C;  ND,  D;  NV 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  Iulv25. 

1993. 

TA-W-30,143,  TA-W-30.  144,  TA-W- 
30,145,  TA-W-30,146:Cluett 
Peabody  &■  Co.,  Inc.,  Albertville,  AL. 
Cedartown,  GA,  Enterprise,  AL, 
Austell,  GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  12, 
1993. 

TA-W-30,130:  Cluett  Peabody  &■  Co., 
Inc.,  Atlanta,  GA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  21, 
1994. 

Also,  pursuant  to  title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibihty  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  act  must  be  met: 

(1)  that  a  significant  number  of 
proportion  of  workers  in  the  workers' 
firm,  or  an  appropriate  subdivision 
thereof,  (including  workers  in  any 
agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 


or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivisions  have 
increased. 

(C)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-000199;  Babcock  £r 

Wilcox,  Special  metals  Plant. 

Koppel,  PA 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
the  workers'  firm  to  Mexico  or  Canada 
during  the  relevant  period.  A  survey  of 
domestic  customers  to  whom  the  subject 
plant  sold  nuclear  steam  generator 
tubing  revealed  that  none  of  the 
customers  imported  this  product  from 
Canada  or  Mexico  in  1992,  1993,  or 
during  January-Jime  1994. 
NAFTA-TAA-00206:  Broi%-n  Shoe  Co.. 

Trenton  Warehouse,  Trenton,  TN 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 
NAFTA-TAA-00205:  Howes  Leather 

Co.,  Durbin  Div.,  Bartow,  W'V 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  was  conducted  with  customers 
accounting  the  majority  of  the  subject 
firm's  decline  in  sales.  The  survey 
revealed  that  customers  did  not  import 
sole  leather  from  Mexico  or  Canada 
during  the  relevant  period. 
NAFTA-TAA-00196;  H.H.  Rosinsky  &■ 

Co.,  Inc.,  Philadelphia,  PA 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  was  conducted  with  customers 
that  decreased  their  purchases  from  the 
subject  firm  revealed  that  most  of  the 
respondents  did  not  import  women's 
dresses,  suits,  skirts,  sportswear  & 
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iiidtHrnity  ciot 

Mexico  The  s  <' 

that  respondents  which  increased  their 

import  purchaM*  of  women't  drvsaas, 

suits,  skirts.  sportsKVMr  A  inatamity 

chithing  did  not  aixount  for  an 

important  portion  of  th»»  firm's  salmi 

decline  during  the  period  under 

investigation. 

SAFTA-TAA-C0203:  Catoosa  Knittinff 

Mills.  Inc..  Crossville.  TN 
The  investigation  revealed  that 
criteria  (3)  ami  criteria  (4)  were  not  mel. 
Catoou  Knitting  Mills  is  a  contrartur. 
producing  men's  sweaters  for  several 
manufacturers.  A  survey  conducted 
with  the  manufacturers  from  whom 
('.atooM  receives  contracts  revealed  that 
none  of  the  manufacturers  contracted 
with  Qrms  in  Mexico  or  Canada  fur  the 
production  of  men's  sweaters  &  none  of 
them  imported  men's  sweaters  from 
Mexico  or  Canada. 
NAFTA-TAA-W204:  Knjfiht 

Fiifiineenng  &■  Plastics.  Inc.. 

Wbivlin)i  Plant  (Lourtauld's 

Packagirtfi)  Warwood.  W\' 
The  investigation  revealed  that 
criteria  (3)  and  cntena  (4)  were  not  met. 
knight  Engineering  transferred 
production  from  the  Warwood.  WV 
facility  to  other  company-owne<l  plants 
III  Illinois.  The  company  stated  that  the 
primar>'  reason  for  the  transfer  was 
higher  operating  costs  at  the  Warwood 
plant 

AfTinnative  Determinations  NAFTA- 
TAA 

\AFTA-TAA-O0200:  Sun  GRU 

Horticulture.  Inc  .  Puy-aJlup.  WA 
A  certification  was  issued  covering  all 
workers  of  Sun  Gro  Horticulture.  Inc.. 
Fuyalliip.  WA  separated  on  or  after 
Decembers.  1993 
NAFTA-TAA-00145;  Kyncera  America. 

Inc..  San  Diego.  CA 
A  certification  was  issuinl  covering  all 
workers  engaged  in  the  production  of 
ceramic  packages  at  Kyocera  .America. 
Inc..  San  Diego,  CA  separated  on  or 
After  December  8.  1993. 
\AFTA-TAA-W20J:  Echlin  Enfiinif 

Syftems.  A  Div  of  Pacer  InHustries. 

Inc..  Washington.  MO 
A  certification  was  issued  covering  all 
workers  of  Echlin  Engine  Systems.  « 
Div.  of  Pacer  Industries.  Inc. 
Washington.  MO  separated  on  or  after 
Decembers.  1993 
SAFTA-TAA-VH2U9:  C.H  Baids.  Inc  . 

Bard  UrologicaJ  Div  .  IVausau.  Wl 
A  certification  was  is.sued  covering  all 
workers  of  C.R  Bards.  Inc..  EJard 
tVological  Div..  Wausau.  Wl  sepamtod 
•n  or  al^er  December  8.  1993 


.  I ^uwcti  ufy  that  the  aforementioned 
lictemiinations  were  issued  during  the  month 
of  August.  1904.  Copies  of  these 
d«termioations  are  available  fiar  inspectioo  in 
Room  C-4318.  US.  Department  of  Labor.  200 
Constitution  Avenue.  N  W  .  Washington.  DC 
20210  dtuing  oonnal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
addrass. 

Dated:  September  20. 1994. 
Victor  |.  Tniazo. 

Program  MaJieger.  Policy  and  Reemployment 
Services.  Office  of  Trade  Adiustment 
Assistance. 

IFR  CVx:  94-24485  Filed  10-3-94:  8:45  ami 
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NATIONAL  COWMUNICATIONS 
SYSTEM 

Federal  Te4ecommunicatJon  Standards 

AGENCY:  National  Communicdtions 

System.  Office  of  Technology  and 

Standards. 

ACTION:  Notice  for  comment  on 

proposed  standards. 

8UMMART:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments  on  proposed  Interim 
Federal  Standards:  001101. 
"Telecommunications;  Land  Mobile 
Radio.  Project  25  System  and  Standards 
Definition  ";  001102. 
"Telecommunications;  Land  Mobile 
Radio.  Project  25  Common  Air 
Interface";  001104. 
Telecommunications:  Land  Mobile 
Radio.  Project  25  Encryption";  001 107. 
•Telecommunications:  Land  Mobile 
Radio.  Project  25  Transceiver 
Performance  and  Measurement 
Methods",  and  001108. 
"Telecommunications:  Land  Mobile 
Radio.  Project  25  Vocoder". 
DATES:  Cxjraincnts  are  due  on  or  before 
laiiuafv  3.  1995. 

ADDRESSES:  Send  comments  to  the 
National  Communications  System, 
(Jffice  of  Technology  and  Standards. 
Attn:  NT.  701  South  Court  House  Road. 
Arlington.  VA  22204-2198 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Robert  Fenichel,  National 
Communications  System,  telephone 
(703)692-7681. 

SUPPtEMEMTART  INFORMATION:  1.  The 
Cennral  Services  ,^dmlnls^ration  (GSA) 
is  responsible  under  the  provisions  of 
the  Federal  Property  and  .administrative 
Services  Act  of  1949.  as  amended,  for 
the  Federal  Standardization  Program. 
On  ,\ugust  14.  1972.  the  Administrator 
of  G^Mieral  .Services  designated  the 
National  Communications  System  (NCS) 
as  the  responsible  agent  for  the 


development  of  Federal 
telecommimication  standards  for  NCS 
interoperability  and  the  computer 
communication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  it  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Interim  Federal  Standards  are  non- 
mandatory. 

4.  Project  25  is  a  joint  effort  of  the 
Federal  Government,  state  government 
(represented  by  the  National 
Association  of  State 
Telecommunications  Directors),  and 
local  government  (represented  by  the 
Association  of  Public-safety 
Communications  Officials. 
International)  to  develop  common 
standards  for  public  safety  Land  Mobile 
Radios  (LMR).  Industry  (represented  by 
the  Telecommunications  Industry 
Association)  has  also  been  heavily 
involved  in  the  Project  25  effort. 

5.  Proposed  Interim  Federal  Standard 

001 101  will  adopt  Telecommunication 
Industry  Assot-iation  CnA)  TSB  102. 
Proposed  Interim  Federal  Standard 

001102  will  adopt  -RA  TSB  102BAAA 
and  TSB  102BAAB  (now  in  draft). 
Proposed  Interim  Federal  Standard 
001104  will  adopt  TIA  Interim  Standard 
102.\.AAA  and  National  Security 
Agency  Specification  V23-94-1  (for  the 
encryption  of  classified  information). 
Proposed  Interim  Federal  Standard 

001 107  will  adopt  TIA  TSB  102CAAA 
and  TSB  102CAAB  (now  in  draft). 
Proposed  Interim  Federal  Standard 

001108  will  adopt  TIA  Interim  Standard 
102BABA. 

6.  Requests  for  copies  of  die  draft 
proposed  Interim  Federal  Standards 
001101.001102.  001104,  001107, and 
001 108  should  be  directed  to  the 
National  Communications  System, 
Office  of  Technology  and  Standards, 
Attn:  NT.  701  South  Court  House  Road, 
Arlington,  VA  22204-2198. 

Dennis  Badsoa. 

Assistant  Managrr.  SCS  Office  of  Technology 

and  Standards. 

IFR  Doc.  94-24488  Filed  10-3-«>4;  845  am) 
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NATIONAL  SCIENCE  FOUNDATION 

ColifKrtton  of  Information  Submitted  for 
0MB  RevtetM 

In  accordance  with  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  the 
National  5>cience  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  pubUc.  Interested  persons 
are  invited  to  submit  comments  by 


October  31,  1994.  Copies  of  materials 
may  be  obtained  at  the  NSF  address  or 
telephone  number  shown  below. 

(A)  Agency  Clearance  Officer  Herman 
G.  Fleming,  Division  of  Contracts, 
Policy,  and  Oversight,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  or  by  telephone 
(703)  30&-1243. 

Comments  may  also  be  submitted  to: 

(B)  OMB  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok.  Desk  Officer,  OMB, 
722  Jackson  Place,  Room  3208,  NEOB, 
Washington,  DC  20503. 

Title:  NSTC  Survey  of  Federal 
Laboratories  Regarding  their  Capacity  to 
Conduct  Teacher  Enhancement 
Programs. 

Affected  Public:  Federal  Agelhcies  and 
Non-profit  institutions. 

Respondents/Reporting  Burden:  450 
respondents:  One  hour  per  response. 

Abstract:  Administrative  staff  of 
Federal  laboratories  are  requested  to 
complete  a  questionnaire  concerning 
present  inservice  teacher  enhancement 
programs,  offered  by  their  organizations, 
the  subject  matter  emphases,  and 
teaching  populations  served,  and  to 
estimate  the  potential  for  increasing 
services  of  this  type.  Information 
obtained  from  this  sur\ey  will  be  used 
by  the  National  Science  and  Technology 
Council  for  assessing  the  potential  of 
Federal  laboratories  to  contribute  to 
improved  teaching  of  science  and 
mathematics  in  elementary,  middle  and 
senior  high  schools. 

Dated:  September  29, 1994. 
Herman  G.  Fleming, 

Reports  Clearance  Officer. 

[FR  Doc.  94-24480  Filed  10-3-94;  8:45  am] 

BILUNG  CODE  7$6&-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Conmiission  (the  Commission)  has 
granted  the  request  of  the  Washington 
Public  Power  Supply  System  (WPPSS, 
or  the  licensee)  to  withdraw  its  October 
23,  1990,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  NPF-21  for  the  WPPSS 
Nuclear  Project  No.  2,  located  in  Benton 
County,  Washington.  The  proposed 
amendment  would  have  revised  the 
technical  specifications  to  add  specific 
action  statements  for  the  event  of 


inoperable  scram  discharge  volume  vent 
and/or  drain  valves. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  August  7, 1991 
(56  FR  37591).  However,  by  letter  dated 
September  2, 1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  23,  1990,  and 
the  licensee's  letter  dated  September  2, 
1994,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC,  and  the  Richland 
Public  Library,  955  Northgate  Street, 
Richland,  Washington  99352. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  Clififord. 

Senior  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects— Ul/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  94-24459  Filed  10-3-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34723;  File  No.  SR-Amex- 
94-39] 

Self-Regulatory  Organization;  Notice  of 
Filing  of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  and  T'-ading  of 
Indexed  Term  Notes  Based  on  a 
Porttollo  of  Banking  Industry 
Securities 

September  27, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  September  22, 
1994,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  Section  107 A 
of  the  Amex  Company  Guide  ("Guide"), 
Indexed  Term  Notes  ("Notes"),  the 


return  on  which  is  based  in  whole  or  in 
part  on  changes  in  the  value  of  a  static 
portfolio  of  twenty  banking  industry 
securities  ("Index").'  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  sununaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Under  Section  107  of  the  Guide,  the 
Exchange  may  approve  for  listing  and 
trading  securities  which  caxmot  be 
readily  categorized  under  the  hsting 
criteria  forcommon  and  preferred 
stocks,  bonds,  debentures,  or  warrants. ^ 
The  Amex  now  proposes  to  list  for 
trading,  under  Section  107A  of  the 
Guide,  Notes  whose  value  is  based  in 
whole  or  in  part  on  the  Index. 

The  Notes  will  be  non-convertible 
debt  securities  and  will  conform  to  the 
hsting  gmdelines  under  Section  107 A  of 
the  Guide. 3  Although  the  specific 


'  The  components  of  the  Index  are:  Bancorp 
Hawaii,  Inc.:  Bamett  Banks.  Inc.:  Bayt>aniis.  inc.: 
City  National  Corp.;  Corestates  Financial;  Creslar 
Financial  Corp.:  First  American  Corp.;  First  Chicago 
Corp.;  Hibemia  Corp  ;  Mercantile  Bancorp.; 
Michigan  National;  Midlantic  Corp.:  North  Fork 
Bancorp;  Provident  Bankshares;  Summit  Bancorp; 
U.S.  Bancorp:  UJB  Financial  Corp.;  Union  Planters 
Corp.;  UST  Corp.;  and  Vermont  Financial  Services. 

'  See  Securities  Exchange  .^ct  Release  No.  27753 
(March  1, 1990),  55  FR  8626  (March  8. 1990). 

'Specifically,  the  Notes  must  have:  (1)  A 
minimum  public  distribution  of  one  million  trading 
units:  (2)  a  minimum  of  400  holders;  (3)  an 
aggregate  market  value  of  at  least  $20  million;  and 
(4)  a  term  of  at  least  one  year.  Additionally,  the 
issuer  of  the  Nortes,  Lehman  Brothers.  Inc..  must 
have  assets  of  at  least  SlOO  million,  stockholders' 
equity  of  at  least  S10  million,  and  pre-tax  income 
of  at  least  S75O.OO0  in  the  last  fiscal  year  or  in  two 
of  the  three  prior  fiscal  years.  As  an  alternative  to 
these  financial  criteria,  the  issuer  may  have  either: 
(1)  Assets  in  excess  of  S200  million  and 
stockholders'  equity  in  excess  of  SlO  million;  or  (2) 
assets  in  excess  of  S100  million  and  stockholders' 
equity  in  excess  of  $20  million.  The  Exchange  has 
filed  a  proposed  rule  change  that  would,  among 
other  things,  reduce  securiiies  under  Section  107.^ 
of  the  Cuide  from  S20  million  to  $4  million.  6'r'>> 
File  No.  SR-Amex-94-3b. 
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tiiatuhty  date  will  not  ^      .  iblished 
until  immediately  pnor  to  the  time  of 
the  offering,  the  Notes  will  provide  for 
maturity  within  a  period  of  not  less  than 
one  nor  more  than  seven  years  from  the 
dale  of  issue.  The  Notes  may  provide  for 
periodic  payments  and/or  payments  at 
maturity  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  Index*  In 
addition,  the  Notes  may  feature  a  "cap" 
on  the  maximum  amount  and/or  a 
"noor"  on  the  minimum  amount  to  be 
paid  periodically.  Additionally,  the 
Notes  shall  provide  that  at  maturity, 
holders  will  receive  not  less  than  90% 
of  the  initial  issue  price  of  the  Notes. 
Prior  to  the  commencement  of  listing 
and  trading  of  the  Notes,  the  Exchange 
shall  distribute  a  circular  to  its 
membership  providing  guidance  with 
regard  to  member  firm  compliance 
responsibihties.  including  appropnate 
suitability  criteria  and/or  guidelines. 

Eligibility  Standards  for  Index 
Components 

The  Components  of  the  Index  shall 
meet  the  following  criteria  at  the  time  of 
issuance  of  the  Notes;  (1)  A  minimum 
market  capitalization  of  $73  million, 
oxcept  that  up  to  10%  of  the  component 
securities  may  have  a  market 
capitalization  of  not  less  than  $50 
million;  (2)  trading  volume  in  each  of 
the  six  months  prior  to  the  offering  of 
the  Notes  of  not  less  than  one  million 
shares,  except  that  up  to  10%  of  the 
component  securities  may  have  a 
trading  volume  in  each  of  the  six 
months  prior  to  the  offering  of  not  less 
than  500,000  shares.  (3)  at  least  90%  of 
the  weight  of  the  Index  and  at  least  80% 
of  the  total  number  of  components  will 
meet  the  then  current  critt-ria  for 
standardized  options  trading  set  forih  in 
Exchange  Rule  915;  (4)  all  components 
of  the  Index  will  be  listed  on  the  Amex 
or  the  New  York  Stock  E.\chajige,  or  will 
be  National  market  securities  traded 
through  Nasdaq;  and  (5)  all  components 
of  the  Index  will  be  subject  to  last  sale 
reporting  pursuant  to  Rule  llAa3-l  of 
the  Act. 

Index  Calculation 

The  Index  will  bo  calculated  using  an 
"equal  dollar-weighting"  mothodulogy 
designed  to  ensure  that  oocb  of  the 
component  securities  is  represented  in 
an  approximately  equal  dollar  amount 
in  (he  Index.  To  create  the  Index,  a 
portfolio  of  equity  securities  will  be 
established  by  the  issuer  representing  an 
investment  oi  a  specified  dollar  amount 


in  each  component  security  (rounded  to 
the  nearest  whole  share).  The  value  of 
the  Index  will  equal  the  ciirrent  market 
value  of  the  sum  of  the  assigned  number 
of  shares  of  each  of  the  component 
securities  divided  by  the  ciurent  Index 
divisor  The  Index  divisor  will  initially 
be  set  to  provide  »benchmark  value  of 
100  00  at  the  close  of  trading  on  the  day 
preceding  the  establishment  of  the 
Index. 

The  number  of  shares  of  each 
component  stock  in  the  Index  will 
remain  fixed  except  in  the  event  of 
certain  types  of  corporate  actions  such 
as  the  payment  of  a  dividend  (other  than 
an  ordinary  cash  dividend),  a  stock 
distribution,  stock  split,  reverse  stock 
split,  rights  offering,  distribution, 
reorganization,  recapitalization,  or 
similar  event  with  respect  to  the 
component  securities.  The  number  of 
shares  of  each  component  security  may 
also  be  adjusted,  if  necessary,  in  the 
event  of  a  merger,  consolidation, 
dissolution,  or  liquidation  of  an  issuer 
or  in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
stockholders.  Shares  of  a  component 
security  may  be  replaced  (or 
supplemented)  with  other  securities 
under  certain  circumstances,  such  as  the 
conversion  of  a  component  stock  into 
another  class  of  security,  the 
termination  of  a  depositary  receipt 
program,  or  the  spin-off  of  a  subsidiary. 
If  the  security  remains  in  the  Index,  the 
number  of  shares  of  that  security  may  be 
adjusted,  to  the  nearest  whole  share,  to 
maintain  the  component's  relative 
weight  in  the  Index  at  Ihe  level 
immediately  prior  to  the  corporate 
action.^  In  all  cases,  the  divisor  will  be 
adjusted,  if  necessary,  to  ensure 
continuity  of  the  value  of  the  Index. 

The  value  of  the  Index  will  be 
calculated  continuously  by  the  Amex 
and  disseminated  every  1 5  seconds  over 
the  Consolidated  Tape  Association's 
Network  B. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  v^th 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 


*  Th«  CotnmiMion  nolM  (b*(  tha  valua  of  the 
Index  at  malum  y  shail  not  ba  adjudad  to  accuunt 
lur  ofditiary  caah  dividaods  paid  on  iha  componaol 
MHJuritiaa  during  iha  tarm  oi  iba  Nolaa. 


^  The  isauar  will  not  attampt  to  Rnd  a 
raplacamanl  atock  or  cofnpanaata  for  the  extinction 
of  a  Mcurity  due  to  bankruptcy  or  a  MmiUr  avanL 


IB)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

ICj  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  .^i  tion 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed  rule 
change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change  should  be 
disapproved. 

rV.  Solicitation  of  Comments 

Interested  f>ersons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing 
Persons  making  written  submissions 
should  file  six  copies  thereof  v\rith  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW  . 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commissions  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-94-39  and  should  be 
submitted  by  October  25,  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


Margaret  H.  McFarUod. 

Deputy  Secretary. 

|FR  Doc  94-24515  Filed  10-3-94:  8:45  ami 
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Release  No.  718,  File  No.  SR-CBOE-^- 
25] 

Self-Regulatory  Organizations,  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  to  the 
Proposed  Rule  Change  by  the  Chicago 
Board  Options  Exchange,  Inc.  Relating 
to  the  Listing  and  Trading  Options  on 
the  OBOE  Emerging  Latin  American 
Markets  Index 

September  27. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  |uly  20, 
1994,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I.  II,  and  111  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change  on  August  18. 
1994,^  and  Amendment  No.  2  on 
September  26,  1994.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

As  provided  in  Exchange  Rule  24.2. 
"Designation  of  the  Index, "^  the  CBOE 
proposes  to  list  for  trading  options  on 
the  CBOE  Emerging  Latin  American 
Markets  Index  ("Emerging  Latin 


'  1 7  OR  200.30- 3(aU12)  (1M3). 


» 15  U.S.C78»(bMl)  (19681 

'17  CFTt  240.19b-4  (1991). 

'  In  Amendment  No.  1,  the  Exchange  proposes  to 
treat  the  CBOE  Emerging  Latin  American  Markets 
Index  as  a  narrow-based  index  for  purposes  of 
margin  and  position  limit  treetment.  IHirsuant  to 
CSOE  Rule  24.4A.  the  position  limits  for  the  CBOE 
Enlarging  Latin  AmericaD  Markets  Index  would 
initially  be  set  at  7.5(X)  contracts.  See  Letter  bora 
Eileen  Smith.  Director,  Product  Development. 
Research  Department.  CBOE.  to  Brad  Ritter.  Senior 
Counsel,  Office  of  Market  Supervision  ("OMS"). 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  August  18, 1994  ("Amendment 
No.  1"). 

*  In  Amendment  No.  2.  the  CBOE  proposes  to 
expand  the  CBOE  Emerging  Latin  American 
Markets  Index  to  ten  securities  by  adding  Ihe 
Emerging  Mexico  Fund  as  a  component  security 
Sfle  Letter  from  Scott  Lydan.  Senior  Research 
Analyst.  Research  Department,  CBOE,  to  Brad 
Ritter,  Senior  Counsel,  OMS,  Division.  Commission. 
datwl  SaptMBbar  26. 1994  ("Amendment  No.  2"). 

sBxcbanf*  Rale  24.2  provides,  in  part,  that  the 
Commission  must  approve  a  particular  index  upon 
which  options  are  traded. 


American  Markets  Index"  or  "Index"). 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CBOE.  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  (A).  (B).  and  (C)  below,  of 
the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style** 
index  options  on  the  Emerging  Latin 
American  Markets  Index.  The  Index  will 
initially  consist  of  ten  ^  closed-end 
funds  which  invest  in  the  stocks  of 
firms  in  the  emerging  Latin  American 
economies.  According  to  the  Exchange, 
no  proxy  for  the  performance  of  these 
emerging  economies  is  currently 
available  in  the  US  derivatives  markets. 
The  Exchange  believes,  therefore,  that 
options  on  the  Index  will  provide 
investors  with  a  low-cost  means  of 
participating  in  the  performance  of 
these  markets  and/or  hedging  against 
the  risk  of  investing  in  the  Latin 
American  emerging  markets. 

Index  Design 

The  Emerging  Latin  American 
Markets  Index  will  initially  consist  of 
ten  closed-end  funds."  All  of  the  closed- 
end  fund  components  of  the  Index 
currently  trade  on  the  New  York  Stock 
Exchange. 

As  of  September  15,  1994,  the  closed- 
end  funds  comprising  the  Index  ranged 
in  market  capitalization  from  a  low  of 
$118.63  million  to  a  high  of  $1,294 
bilhon.  The  average  capitalization  as  of 
that  date  was  $313.35  million.  The 
closed-end  fund  accounting  for  the 


*  European -style  options  can  only  be  exercised 
during  a  specified  period  before  the  options  expire 

'  See  Amendment  No.  2,  supra  note  4. 

"The  components  of  the  Index  are  the:  Latin 
American  Discovery  Fund  Inc  :  L.atin  American 
Equity  Fund  Inc.:  Latin  America  Investment  Fund 
Inc.:  Argentina  Fund  Inc:  Brazilian  Emerging 
Mexico  Fund:  Mexico  Equity  and  Income  Fund  Inc.: 
and  Mexico  Fund  Inc.  Id. 


largest  percentage  of  the  total  weighting 
of  the  Index  on  that  date  was  the  Chile 
Fund  Inc.  (16.64%).  while  the  smallest 
was  the  Argentina  Fund  Inc.  (5.65%). 

Calculation 

The  Index  is  price-weighted  and 
reflects  changes  in  the  prices  of  the 
components  relative  to  the  base  date  of 
December  31, 1991.  The  Index  value  is 
calculated  by  summing  the  prices  of  the 
component  securities  and  then  dividing 
by  a  divisor  that  yielded  an  index  value 
of  100.00  as  of  that  date.  Tlie  value  of 
the  Index  at  the  close  on  September  15,  • 
1994,  was  168.07. 

The  Index  will  be  calculated  by  CBOE 
or  its  designee  on  a  real-time  basis  using 
last-scale  prices  and  will  be 
disseminated  every  15  seconds  by  the 
Exchange.  If  a  component  closed-end 
fund  is  not  currently  being  traded,  the 
most  recent  price  at  which  the  closed- 
end  fund  traded  will  be  used  in  the 
Index  calculation. 

Maintenance 

The  Index  will  be  maintained  by  the 
Exchange.  To  maintain  continuity  in  the 
Index  following  an  adjustment  to  a 
component  security,  the  divisor  will  be 
adjusted.  Changes  which  may  result  in 
divisor  changes  include,  but  are  not 
limited  to.  certain  rights  issuances. 

The  Exchange  states  that  the  Index 
will  be  reviewed  on  approximately  a 
monthly  basis  by  the  CBOE  staff,  the 
Exchange  may  change  the  composition 
of  the  Index  at  any  time  or  from  time  to 
time  to  reflect  the  changes  affecting  the 
components  of  the  Index  or  the 
emerging  Latin  American  markets 
generally.  If  it  becomes  necessary  to 
remove  a  component  from  the  Index, 
ever\-  effort  will  be  made  to  add  a 
closed-end  fund  that  preser\es  (he 
character  of  the  Index.  In  such 
circumstances,  the  CBOE  will  take  into 
account  the  capitalization,  liquidity, 
volatility,  and  name  recognition  of  the 
proposed  replacement  closed-end  fund. 
The  Exchange  will  most  likely  maintain 
nine  closed-end  funds  in  the  Index  at  all 
times. 

Long-Term  Index  Options 

In  addition  to  Index  options  on  the 
full-value  of  the  Index,  the  Exchange 
also  pro{>oses  to  list  long-term  Index 
option  series  ("LE-^PS ')  as  provided  in 
CBOE  Rule  24.9,  and  reduced -value 
Index  LE.\PS  for  which  the  underlying 
value  would  be  computed  at  one-tenth 
(VjothJ  of  the  value  of  the  Index.  The 
current  and  closing  Index  value  of  any 
such  reduced-value  Index  LEAPS  will, 
after  such  initial  computation,  be 
rounded  to  the  nearest  one-hundredth. 
Other  than  the  reduced  value,  all  ether 
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specifications  ami  i:nn  uuiimn.s  im  liiu 
reduced-value  Index  LEAPS  will  remain 
the  same. 

Exercise  and  Settlement 

Index  options  will  have  European- 
style  exercise  and  will  be  "A.M. -settled 
index  options"  within  the  meaning  of 
the  rules  in  Chapter  XXJV  of  the 
Exchange's  rules."  The  CBOE  proposes 
to  amend  Rule  24.9  to  refer  specifically 
to  Emerging  Latin  American  Markets 
Index  options.  The  Exchange  states  that 
the  proposed  Index  options  would 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month 
Thus,  the  last  day  for  trading  in  an 
expiring  series  will  be  the  second 
business  day  (ordinarily  a  Thursday) 
preceding  the  expiration  date. 

Exchange  Rules  Applicable 

Except  as  modified  in  the  proposal, 
the  Rules  in  Chapter  XXIV  of  the 
Exchange's  Rules  regarding  narrow- 
based  indexes  will  be  applicable  to 
Index  options.*"  Pursuant  to  Exchange 
Rule  24. 4A.  Index  option  contracts 
based  on  the  Emerging  Latin  American 
Markets  Index  will  be  subject  to 
position  limits  of  7.500  contracts."  For 
purposes  of  position  and  exercise  limits. 
Index  LEAPS  will  be  aggregated  with 
Index  options  on  a  one  for  one  basis. 
Under  the  proposal,  ten  reduced-value 
Index  LEAPS  contracts  will  equal  one 
full-value  Index  option  or  Index  LEAP 
for  purposes  of  aggregating  positions. 
The  Exchange  represents  that  it  has  the 
necessary  systems  capacity  to  support 
new  options  series  that  would  result 
from  the  introduction  of  Index  options 
an  Index  LEAPS. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act.'^  in  particular,  in  that  it  will 
provide  investors  with  an  ofjportunity 
to  invest  in  options  based  upon  the 
Emerging  Latin  American  Markets  Index 
pursuant  to  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons 
facilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  protect  investors  and  the  public 
interest. 


•llndar  CBOE  Rule  24  9.  A  M.  wtllad  index 
options  are  Milled  bued  on  an  index  veliie  derived 
trom  opening  pricei  on  the  UsI  day  of  trading  prior 
to  expiration. 

">S«e  Amendment  No.  1 ,  supra  note  3. 

"Id. 

•' ISII.S.C.  78nbNS)  (I9M). 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

(C)  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  (Jiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  L'SC.  552,  will  bo 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  NW.. 
Washington.  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
CBOE.  All  submissions  should  refer  to 
File  No  SR-CBOE-94-25  and  should  be 
submitted  by  October  25.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '■■ 


Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-24516  Filed  10-3-94;  8:45  am) 
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Self  Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of 
Proposed  Rule  Change  Modifying 
Comparison  Procedures  for  Corporate 
Bond  and  Unit  Investment  Trust 
Transactions  and  Modifying  t.he  Fee 
Structure  tor  Correction  Fees 

September  27.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(  "Act"),'  notice  is  hereby  given  that  on 
August  9,  1994.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 

Stalcmfn!  ot  the  Tfniis  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
NSCC's  trade  comparison  procedures  for 
corporate  bond  and  unit  investment 
trust  ("UIT")  transactions  and 
corresponding  correction  fees. 

II.  Sflf-RpRulatorv  Organization's 
Stalemfnl  ot  the  Purpose  of,  and 
Sti!tulnr\  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  1993,  NSCC  has  been 
redesigning  its  bond  comparison  system 
to  accelerate  the  processing  (i.e., 
submission  and  comparison)  of  bond 
transactions  to  achieve  higher  rates  of 


trade  comparison  at  earlier  points  in  the 
comparison  process.  NSCC  believes 
accelerated  processing  will  help  to 
iacrea.se  certainty  and  reduce  risk  in  the 
clearance  and  settlement  of  debt 
transactions.  The  first  phase  of  this 
redesign  process  enhanced  the 
processing  of  transactions  in  municipal 
securities  and  was  implemented  by 
NSCC  on  August  13, 1993.^  The  primary 
purpose  of  the  current  proposed  rule 
change  is  to  expand  the  accelerated 
comparison  system  to  include  the 
processing  of  transactions  in  corporate 
bonds  and  UFTs.  the  proposed  rule 
change  also  will  permit  NSCC  to 
provide  comf)arison  services  for  baby 
bonds  [i.e..  corporate  bonds  having  a  par 
value  of  less  than  $1,000)  and  new  issue 
trading.  The  proposed  rule  change  also 
will  modify  the  fee  structure  for 
correction  fees. 

Under  the  proposed  rule  change,  tlie 
cutoff  time  for  submission  of  original 
trade  input  for  all  corporate  bond  and 
l.'IT  transactions  wrill  be  moved  from 
1 :00  p.m.  on  the  day  following  trade 
date  ("T+l  ")  to  2:00  a.m.  on  T+1.  These 
trades  will  be  reported  back  to  members 
by  8:00  a.m.  on  T+l.  Adjustments  to 
original  trade  input  will  have  to  be 
mode  prior  to  the  time  specified  by 
NSCC  on  T+l.  which  will  be  6:00 "p.m. 

NSCC  will  accept  trade  input  for 
trade-for-trade  processing  of  corporate 
baby  bonds.  If  transactions  are 
submitted  as  a  mixed  lot  (;.e., 
submissions  including  baby  bonds  and 
round  lots),  the  baby  bond  and  the 
round  lot  portions  of  the  transaction 
will  be  separated  by  NSCC  upon  input. 

At  the  option  of  members,  corporate 
bond  and  UIT  transactions  will  be 
compared  when  the  net  buy  side  and 
sell  side  aggregate  principal  amounts 
can  be  matched  for  a  particular  security, 
even  if  the  relevant  principal  amounts 
are  specified  in  more  than  one  buy  side 
and/or  more  than  one  sell  side 
submission,  if  the  transactions  would 
have  been  compared  had  such  buy  side 
and  sell  side  principal  amounts  each 
\)eea  specified  on  a  single  submission. 

Because  correction  processing  occurs 
at  the  New  York  and  American  Stock 
Exchanges  and  at  the  National 
AsstK:iation  of  Securities  Dealers  before 
the  trade  input  is  transmitted  to  NSCC, 
.^dd-by-Seller  tickets,  as  well  as  Delete- 
liy-Seller,  Delete  Add-by-Seller  and 
Delete-by- Buyer  instructions,  will  no 


longer  be  accepted  under  the  proposed 
rule.3  This  change  is  being  proposed  in 
order  to  standardize  correction 
processing. 

NSCC  will  provide  comparison 
servit«s  for  corporate  bond  new  issue 
transactions  on  the  same  basic  terms 
and  conditions  as  are  currently 
provided  for  municipal  securities 
transactions  with  the  exception  of 
syndicate  takedown  processing.* 
Original  trade  input  for  new  issue 
corporate  bond  transactions  will  be 
accepted  until  the  third  day  prior  to  the 
initial  settlement  date  for  the  issue. 
Original  input  may  set  forth  either  (1)  A 
final  settlement  price  and  a  settlement 
date  that  is  either  the  initial  settlement 
date  or  a  specified  number  of  days  after 
the  initial  settlement  date  or  (2)  a  dollar 
price.  Original  trade  input  that  is 
submitted  between  three  and  five  days 
prior  to  the  initial  settlement  date  but 
does  not  set  forth  a  final  settlement 
price  and  settlement  date  or  does  not  set 
forth  a  dollar  price  will  be  treated  as 
regular  input.  Any  corporate  bond  new 
issue  transactions  that  remain 
uncompared  at  the  opening  of  business 
on  the  day  prior  to  the  initial  settlement 
date  will  be  deleted  from  NSCC's 
system.' 

NSCC's  fee  structure  relating  to 
correction  fees  will  be  amended  to 
reflect  that  correction  capabilities  will 
be  accelerated  in  conformity  with 
comparison  capabilities.  These  fee 
changes  will  conform  all  bond 
correction  fees  to  the  fees  implemented 
in  cormection  with  municipal  securities 
transaction  processing  in  that 
participants  will  be  charged  for 


'  ■  17  CFR  200.3O-3(aMl2)  (1933). 


MSU.S.C.  78s(b)(l)(198fl). 


'For  a  detailed  description  of  the  municipal 
s«:iiritles  phase  of  the  bond  comparison  system. 
(i.iet  to  Securities  Exchange  Act  Release  No.  32747 
(August  13.  1993).  58  FR  44530  (File  No.  SR- 
NS(;C'.-93-2|  (order  approving  a  proposed  rule 
(  hange  establishing  a  program  relating  to 
.  omparison  procedures  for  muniripal  sectiri<ie» 
■.tiitactions). 


'  For  a  complete  description  of  the  New  York. 
Slock  Exchaoge,  AiiHwican  Stock  Exchange  and 
National  As.sociation  of  Securities  Dealers 
corrections  processing  systems,  refer  to  Securities 
Exchange  Act  Release  Nos  26773  (May  1.  1989),  S4 
FR  20227  (File  No.  SR-NYSE-89-031  (order 
approving  the  New  York  Stock  E.xchanges  .system 
(or  the  resolution  of  uncompared  transactions); 
28069  (May  2«.  1990).  55  FR  23324  (File  No  SR- 
AMEX-90-01)  (order  approving  the  Intra-Day 
Comparison  System  for  resolving  uncompared 
transactions);  and  28583  (November  1.  1990),  55  FR 
46120  IFile  No.  SR-NASD-89-251  (order  granting 
accelerated  approral  of  amendment  to  proposed 
rule  change  relaiing  to  the  Automated  Confinnetioo 
Transaction  Sarvice). 

'*  N.SCC  deSnes  "new  issue"  transactions  in  this 
context  to  mean  transactions  which  are  to  settle  on 
the  initial  settlement  date  for  an  issue  or  a  specified 
number  of  days  after  the  initial  settlement  date. 

'This  mean^  that  some  new  i.ssur  tran.sactions 
may  noi  be  able  to  be  put  through  the  entire  range 
of  available  trade  reaolution  procedures  prior  to 
being  dropped.  In  the  exueme  case,  new  issue 
subinis,sion$  made  on  the  second  day  prior  to  the 
initial  sattlemeot  date  that  du  not  compare  will  be 
dropped  without  any  oppartuoity  for  resolution. 
The:>e  uoresolvpd  trades  will  be  reported  on  a 
separate  unresolved  trade  report,  and  any  trade 
dropped  without  the  opportunity  lor  resolution  may 
b<:  nisubmilted  after  the  initial  settlement  date. 


supplemental  input  on  or  after  T+l.* 
Currently.  NSCC  charges  participants 
for  supplemental  input  relating  to 
corporate  bond  and  UIT  transactions  on 
or  after  T+2.  In  addition,  the  bond 
system  correction  fees  for  "don't  know" 
and  "questioned  trade"  input  will  be 
deleted  because  NSCC  no  longer 
processes  such  transactions.  The 
proposed  rule  change  also  makes  certain 
conforming  changes  and  deletions  to 
NSCCs  Procedures  in  order  to  reflect 
greater  uniformity  in  NSCC's  bond 
comparison  system  and  to  eliminate 
certain  language  which  has  become 
obsolete. 

The  proposed  changes  to  NSCC's 
comparison  procedures  should  help 
achieve  higher  rates  of  trade  comparison 
at  earlier  points  in  the  comparison 
process  and  thus  increase  certainty  and 
reduce  risk  in  the  clearance  and 
settlement  of  corporate  bond  and  UTT 
transactions.  Moreover,  the  expansion  of 
corporate  bond  processing  to  cover  baby 
bond  and  new  issue  transactions  will 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions.  Therefore,  NSCC  believes 
tiie  proposed  rule  change  is  consistent 
with  Section  1 7A  of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Receiwd  From 
Members.  Participants,  or  Others 

NSCC  has  not  solicited  or  received 
any  comments.  NSCC  will  notif>'  the 
Commission  of  any  written  comments 
received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule,  or 


*'  For  a  detailed  dsscriptioa  of  NSCCs  corraction 
fees  or  mui.icipai  securities  transactions,  refer  to 
5»ecurities  Evchan^e  Act  Release  No.  34193  ()une 
10,  1994).  59  FR  31284  jFile  No.  .SR-NSCC-94-Oe) 
(notice  of  Tiling  and  immediate  effectivenaas  of « 
proposed  rule  change  modifying  NSCX^'s  fee 
s<.hedule  for  correc'.ion  fee*). 
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IB)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fiflh  Street  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  N.W.. 
Washington,  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-94-16  and 
should  be  submitted  by  October  25, 
1994. 

For  the  Commission  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority.' 

[FR  Doc.  94-24517  Filed  10-3-94:  8:45  ami 
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[Release  No.  34-34730;  File  No.  SR-NYSE- 
94-03] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Adoption  of  New 
Rule123A.46 

September  27, 1994. 

On  February  22,  1994,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  a  new  Rule  123 A. 46  pertaining  to 
members'  representation  of  multiple 
orders. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34343  ()uly 
11.  1994),  59  FR  36243  (July  15.  1994). 


'  17  CFR  200  30-3U)(l2)  (1993). 
>tSU.S.C78*(b)(l)(I9M). 
*  17  CFR  240. 19b-4  1 1993). 


No  comments  were  received  on  the 
proposal. 

Currently,  the  NYSE  Rules  do  not 
place  any  limitations  upon  members 
who  represent  orders  for  more  than  one 
customer  at  the  same  time  and  on  the 
same  side  of  the  market.  New  Rule 
123 A. 46  will  require  such  members  and 
member  organizations  (including 
"upstairs"  trading  personnel)  to  inform 
customers  if  their  orders  may  not 
receive  an  execution  in  time  priority  of 
receipt,  or  may  not  receive  an  equal  or 
proportional  split. 

For  example,  if  a  broker  was 
representing  three  not  held  orders  to 
buy  stock,  one  for  100,000  shares,  and 
two  for  50.000  shares  each,  and  the 
broker  executed  a  trade  for  12,000 
shares,  the  broker  will  be  permitted 
under  Rule  123A.46  to  (1)  allocate  all 
12,000  shares  to  the  customer  who 
entered  the  order  first  (time  priority),  (2) 
split  the  trade  equally  by  giving  4,000 
shares  to  each  customer,  or  (3)  split  the 
trade  proportionally  to  the  customer 
orders,  i.e.,  6,000  shares,  3,000  shares 
and  3,000  shares.  Under  these 
circumstances,  the  new  rule  will  not 
require  NYSE  members  to  make  a 
disclosure  to  its  customers.  However,  if 
the  execution  would  be  split  in  any 
other  manner,  the  member  will  be 
required  by  Rule  123A.46  to  disclose 
this  information  to  its  customers  prior  to 
representing  the  multiple  orders,  unless 
the  terms  of  the  order  provides  for  a 
different  split. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). ^  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade;*to 
prevent  fraudulent  and  manipulative 
acts,  and.  in  general,  to  protect  investors 
and  the  pubhc  interest. 

The  Commission  believes  that  new 
NYSE  Rule  123A.46  will  benefit 
investors  by  requiring  that  they  are 
informed  of  the  manner  in  which  their 
orders  will  be  executed  should  a 
member  represent  multiple  orders  on 
the  same  side  of  the  market.  The  rule 
specifies  that  in  this  situation,  members 
may  execute  the  customer  orders  in  time 
priority  of  receipt,  or  split  the  execution 
equally  among  the  orders  or 
proportionally  based  upon  the  size  of 
the  orders.  If  members  who  represent 
multiple  orders  on  the  same  side  of  the 


market  allocate  executions  in  any  other 
manner,  they  must  first  inform  their 
customers.  Customers  would  then  have 
the  ability  to  withdraw  their  orders  if 
they  so  desire. 

The  Commission  believes  that 
requiring  members  to  notify  customers 
if  their  orders  may  be  executed  other 
than  in  the  specified  manners  allows 
iavestors  to  better  monitor  the 
representation  of  their  orders  and  helps 
to  ensure  that  their  orders  are  being 
handled  fairly  and  equitably.  By 
requiring  such  executions  or 
notification  to  customers,  investors  are 
assured  that  their  orders  will  not  be 
executed  in  a  manner  which  they 
believe  may  be  disadvantageous  to  their 
interests.* 

//  is  Therefore  Ordered,  pursuant  to 
Section  19fb)(2)  of  the  Act,'  that  the 
proposed  rule  change  (SR-NYSE-94- 
03)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  94-24518  Filed  10-3-94;  8:45  ami 

BILLINQ  COOe  801(M)1-M 


pnvestn>ent  Company  Act  Rel.  No.  20589; 
812-9002] 

AMCAP  Fund,  Inc.,  et  al.;  Notice  of 
Application 

September  28,  1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  AMCAP  Fund,  Inc.; 
American  Balanced  Fund,  Inc.;  The 
American  Funds  Income  Series;  The 
American  Funds  Tax-Exempt  Series  I; 
The  American  Funds  Tax-Exempt  Series 
II,  American  High-Income  Municipal 
Bond  Fund,  Inc.;  American  High- 
Income  Trust;  American  Mutual  Fund, 
Inc.;  American  Variable  Insurance 
Series;  The  Bond  Fund  of  America,  Inc.; 
Capital  Income  Builder,  Inc.;  Capital 


>15  tlSC.  78f(b)  11988). 


*In  this  regard,  the  Commission  recently 
approved  a  propoul  by  the  NYSE  that  placed  limits 
on  intra-day  trading  by  floor  brokers.  The 
Commission  staled  in  its  approval  of  thes«  intra-day 
trading  limitations  that  it  is  not  inconsistent  with 
the  Act  for  a  self-regulatory  organization  to  limit 
certain  types  of  trading  activity  in  order  to 
minimize  interference  with  the  execution  of  public 
customer  orders  and  preserve  the  quality  of  its 
nvarkat  See  Securities  Exchange  Act  Release  No. 
34363  (July  13.  1994),  59  FR  36808  Uuly  19,  1994). 
The  discussion  in  that  approval  order  is 
incorporated  herein  by  reference. 

M5U.S.C78s(b)(2)(19«8). 

••17CFR200  30-3(a)(12)  (1993). 


World  Bona  ■  jnd,  Inc.;  Capital  World 
Grovrth  and    >  ome  Fimd,  Inc.;  The 
Cash  Manag>     .^nt  Trust  of  America; 
EuroPacific       'Wth  Fund;  Fundamental 
Investors,  In.    The  Growth  Fund  of 
America,  Inc  .  The  Income  Fund  of 
America,  Inc    Intermediate  Bond  Fund 
of  America;  '  le  Investment  Company  of 
America;  Limited  Term  Tax-Exempt 
Bond  Fund  of  America;  The  New 
Economy  Fund;  New  Perspective  Fund, 
Inc.;  SMALLCAP  Worid  Fund,  Inc.;  The 
Tax-Exempt  Bond  Fund  of  America, 
Inc.;  The  Tax-Exempt  Money  Fund  of 
America;  The  U.S.  Treasury  Money 
Fund  of  America;  Washington  Mutual 
Investors  Fund,  Inc.  (collectively,  the 
"Fimds");  and  Capital  Research  and 
Management  Company  ("CRMC"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  from 
sections  13(a)(2),  13(a)(3).  18(f)(1).  22(0, 
and  22(g)  of  the  Act,  and  rule  2a-7 
thereunder;  under  sections  6(c)  and 
17(b)  from  section  17(a)(1);  and  under 
section  17(d)  of  the  Act  and  rule  17d- 
1  thereunder 

SUMMARY  OF  APPLICATION:  AppUcantS 
seek  a  conditional  order  permitting 
them  to  offer  a  deferred  comjjensation 
plan  to  certain  directors  and  members  of 
their  advisory  boards,  under  which  the 
directors  and  advisory  board  members 
may  elect  to  have  their  deferred 
compensation  adjusted  at  a  rate  equal  to 
the  rate  of  return  of  shares  of  one  or 
more  investment  companies  of  the 
American  Funds  Group. 

FILING  DATE:  The  application  was  filed 
on  May  16, 1994,  and  amended  on  July 
22, 1994.  Applicants  have  agreed  to  file 
an  additional  amendment  during  the 
notice  period.  This  notice  reflects  the 
changes  to  be  made  by  such  additional 
amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  24,  1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affida\it  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
bv  VNTiting  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  333  South  Hope  Street, 


52nd  Floor,  Los  Angeles,  California 
90071. 

FOR  FURTHER  INFORMATION  CONTACT: 
Courtney  S,  Thornton,  Senior  Attorney, 
at  (202)  942-0583,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Funds  is  an  open -end, 
diversified  management  investment 
company  registered  under  the  Act.  With 
the  exception  of  The  Investment 
Company  of  America,  which  is  a 
Delaware  corporation,  each  of  the  Funds 
is  either  a  Massachusetts  business  trust 
or  a  Maryland  corporation. 

2.  Each  Fund  is  governed  by  a  board 
of  directors/trustees,  a  majority  of  whom 
are  not  "interested  persons"  of  the 
Funds  within  the  meaning  of  section 
2(a)(19)  of  the  Act.  CRMC,  a  subsidiary 
of  The  Capital  Group,  Inc.,  serves  as 
investment  adviser  to  each  of  the  Funds. 
In  addition,  certain  of  the  Funds  employ 
advisory  boards,  as  defined  in  section 
2(a)(1)  of  the  Act,  whose  members 
("Advisors")  consult  from  time  to  time 
with  CRMC  and  Fimd  directors, 
primarily  with  respect  to  such  Fund's 
investments  or  management.  No  director 
or  Advisor  employed  by  CRMC  or  its 
affiliated  companies  (other  than  the 
Funds)  or  by  Washington  Management 
Corporation  ("WMC")  (the  business 
manager  for  three  of  the  Funds)  or  its 
affiliates  receives  any  remuneration 
from  the  Funds. 

3.  Applicants  request  an  exemptive 
order  to  permit  the  Funds  to  offer 
certain  deferred  compensation  plans 
("Plans")  to  their  directors  who  are  not 
employees  of  either  CRN1C  or  its 
affiliates  or  W^C  or  its  affiliates  (the 
"Non-Employee  Directors") '  and  their 
Advisors  (collectively,  the 
"Participants").^  Applicants  request  that 
the  exemption  requested,  other  than  the 
exemption  bx>m  section  13(a)(3),  which 
is  requested  only  for  certain  of  the 


'  Most  of  the  Non-Employee  Directors  are  not 
"interested  persons"  of  the  Funds  as  defined  in 
section  2(a)(19)  of  the  Act.  However,  one  Non- 
Employee  Director  may  be  deemed  an  interested 
person  due  to  membership  on  the  board  of  directors 
of  the  parent  company  of  a  registered  broker-dealer. 

'The  Plans  are  substantially  similar  to  deferred 
compensation  plans  which  previously  were  offered 
by  certain  of  the  Funds  (the  "rt«-Existing  Plans") 
for  which  no-action  relief  was  requested  and 
granted  by  the  Commission.  See  American 
Balanced  Fund.  Inc.  (pub.  avail.  Feb.  13. 1984).  All 
of  the  Pre-Existing  Plans  now  have  been  terminated. 


Funds  that  are  named  as  applicants,  also 
apply  to  any  open-end  management 
investment  company  that  is  advised  by 
CRMC  in  the  future. 

4.  The  purpose  of  the  Plans  is  to 
permit  Participants  to  defer  receipt  of  all 
or  a  percentage  of  the  fees  otherwise 
payable  to  them  by  such  Fund.  Fees 
deferred  under  a  Plan,  and  any  earnings 
thereon,  are  not  subject  to  federal  or 
state  income  taxation  until  actually 
received  by  the  Participants  or  their 
beneficiaries. 

5.  Each  of  the  Plans  became  effective 
upon  adoption  by  the  board  of  directors 
of  the  relevant  Fund,  prior  to  the  filing 
of  the  application  for  an  exemptive 
order.  An  order  is  required  for  the  Plans 
because  the  Funds  wish  to  use  returns 
on  investment  companies  in  The 
American  Funds  Group  (which 
encompasses  all  of  the  Funds  named  as 
applicants,  with  the  exception  of  the 
American  Variable  Insurance  Series)  to 
determine  the  amount  of  earnings  and 
gains  or  losses  allocated  in  respect  of  a 
Participant's  deferred  compensation 
account  ("Deferred  Payment  Account"); 
this  feature  may  not  be  implemented 
vdthout  SEC  approval.  Pending  receipt 
of  SEC  approval,  each  Plan  provides 
that  compensation  deferred  by  a 
Participant  under  a  Plan  will  be  credited 
to  the  Participant's  Deferred  Payment 
Account  in  the  form  of  cash,  and 
credited  with  earnings  in  an  amount 
equal  to  the  yield  on  90-day  U.S. 
Treasury  Bills.  Any  conversion  of 
previously  credited  cash  amounts  will 
be  effected  at  the  net  asset  value  of  the 
relevant  Fund(s)  as  of  the  date  of  any 
order  granting  exemptive  reliefer  an 
appropriate  date  thereafter. 

6.  Compensation  deferred  under  a 
Plan  is  credited  to  a  Deferred  Payment 
Account  established  in  the  name  of  each 
Participant  on  the  books  of  the  relevant 
Fund  on  the  date  on  which  it  would 
otherwise  have  been  credited  to  a 
Participant.  Participants  may  select  one 
or  more  Fimds  in  The  American  Funds 
Group,  in  which  their  deferred 
compensation  will  be  deemed  to  be 
invested  in  the  form  of  fictional  shares 
("Phantom  Shares")  of  the  Fund(s) 
selected  by  a  Participant  for  purposes  of 
crediting  earnings  and  determining 
payments.  Participants  will  receive 
periodic  statements,  at  least  annually, 
showing  the  balance  credited  to  their 
respective  Deferred  Payment  Accounts. 
A  Participant's  benefits  under  a  Plan  are 
not  transferable  or  assignable,  except  in 
the  event  of  death.  If  a  Participant  dies 
at  any  time  before  aU  amoimts  in  his  or 
her  Deferred  Payment  Account  have 
been  paid,  such  remaining  amounts  will 
be  paid  in  a  lump  sum  as  soon  as 
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7.  Except  in  the  caa*  of  Funds  that  ara 
money  market  funds,  a  Fdiid  sponsoring 
a  Plan  will  be  under  no  obligation  to  a 
Participant  to  purchase,  bold,  or  dispose 
of  any  underlying  sharea  o/  any  Fund  in 
order  to  exactly  nutdi  its  obliKalions  to 
credit  or  charge  Participants  Oefured 
Payment  Accounts  with  the  earnings 
and  gains  or  loeees  attributable  to  any 
Phantom  Shares.  Nevertheless,  if 
underlying  shares  of  any  Funds  are 
purchased  by  a  Fund  for  matching 
purposes,  any  and  all  such  shares  will 
continue  to  be  a  part  of  the  general 
assets  and  property  of  such  Fund. 
Amounts  credited  to  a  Participant's 
Deferred  Payment  Account  are  not 
evidenced  by  any  note  or  other  security, 
or  funded  or  secured  ha  any  way.  In 
addition,  no  assets  of  a  Fund  will  be 
segregated  for  the  account  of  any 
participant;  Participants'  will  be  general 
unsecured  creditors  of  the  relevant 
Fund  for  payments  due  under  any  Plan. 
The  obligations  under  a  Flan  will  be 
reflected  as  a  liability  on  the  books  of 
the  relevant  Fund. 

8.  Participants  in  any  Plan  may  elect 
to  transfer  to  such  Plan  any  amounts 
deferred  by  the  Participant  under  any 
Pre-Existing  Plan  offiered  by  the  relevant 
Fund.  Amounts  transferred  from  Pre- 
Existing  Plans  will  continue  to  earn  a 
rate  equal  to  the  yield  on  90-day  U.S. 
Treasury  Bills  (as  provided  under  the 
Pre-Existing  Plans).  Conversion  to 
Phantom  Shares  of  amoxmts  transferred 
to  the  Plans  from  accounts  under  the 
Pre-Existing  Plans  will  be  effected  at  the 
net  asset  value  of  the  relevant  Fund(s) 
as  of  the  date  of  any  other  granting 
exempt!  ve  relief  or  an  appropriate  date 
thereafter. 

Applicaota'  Legal  Analysis 

1.  Section  18(f)(1)  generally  prohibits 
a  registered  open-end  investment 
company  Erom  issuing  senior  securities. 
Section  13(a)(2)  permits  an  investment 
company  to  binrow  funds  or  issue 
senior  securities  only  as  described  in 
the  reotais  of  policy  contained  in  its 
registration  statement,  unless  authorized 
by  its  aharehoiders.  Applicants  assert 
that  the  Plan  contain  none  of  the 
characteristics  of  senior  securities  that 
led  Congress  to  enact  the  restrictions  on 
the  issuance  of  such  securities.  The 
Funds  wottld  not  be  borrowing  for 
securities  speculation.  All  Uabiliries 
created  by  a  accruals  under  a  Plan  will 
be  ofbet  by  assets  ol  its  corresponding 
Fund.  whisJi  would  nut  otbo^visa  exist 
if  PutidpaBta'  cnmpaasation  were  paid 
on  a  cnmat  hmit*.  AppMeants  also 
beliffwa  tiMt,  given  this  cnnunon 
existence  of  deferred  compensatiim 


plans  today,  the  Plana  wriU  not  confuse 
shareholders,  complicate  the  valuation 
of  a  Fund's  shanM,  coavey  a  false  sense 
of  safety,  or  be  inconsialaMt  with  the 
theonj  of  mutually  of  risk. 

2.  Section  13(a)(a)  prohibits  an 
investment  company  from  deviating 
from  the  fuxtdamental  iiiTefitment 
policies  set  forth  in  its  registration 
statement  without  authorization  by  the 
vote  of  a  majority  of  its  outstanding 
voting  securities.  Applicants  request  an 
exemption  from  this  section  to  enable 
the  Funds  named  in  the  application  to 
purchase  shares  of  investment 
companies  in  The  American  Funds 
Group  as  underlying  securities  for  their 
Pariici pants'  Oefenad  P^ment  Account 
without  shareholder  appmyvaL  Most  of 
the  Funds  have  fundamental  investment 
policies  that  prohibit  them  from 
purchasing  the  securities  of  other 
investment  companies. ^  This  policy 
would  prevent  the  Funds  from 
purchasing  shares  of  aay  other  Funds  in 
The  American  Funds  Group  without 
shareholder  approval  Each  Fund  will 
disclose  the  existence  of  the  Plans  in  its 
prospectus  and.  if  applicable,  the 
exception  to  its  fundamental  policies  for 
which  relief  is  requested  herein  in  its 
statement  of  additional  infomiation. 
Applicants  content  that  the  value  of  the 
underlying  securities  will  be  de  minimis 
in  relation  to  the  iOtal  net  assets  of  each 
Fund.  Furtbermope,  the  valiie  of  the 
underlying  secunties  held  by  a 
particular  Fund  in  respect  of  a 
Participant's  Deferred  Payment  Account 
would  at  all  times  equal  the  value  of  the 
Fund's  obligations  to  pay  deferred  fees 
in  respect  of  the  corresponding  Phantom 
Shares  credited  to  such  account. 
Consequently,  changes  in  the  value  of 
such  underlying  securities  would  not 
affect  the  value  of  shareholders' 
investments.  Thus,  permitting  the 
Funds  to  invest  in  underlying  securities 
without  obtaining  the  shareholder 
approval  required  by  section  13(a)(3) 
would  result  in  no  harm  to 
shareholders. 

3.  Section  17Ca)(l)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  compmiy.  or  any  affiliated 
person  of  such  person,  from  seUing  any 
security  to  snch  investment  company. 
This  section  was  designed  to  prevent 
sponsors  of  investment  companies  from 
using  investment  company  assets  as 
capital  for  enterprises  with  which  they 


*  Aa  axnnprion  ftom  MCTion  13^)(3)  i*  not 
necaanry  far  tfa*  C««PK>flc  Cfowfb  Funti.  the 
SMALLCAJ>WwM  ysat  tat^  or  tha  C<piul  World 
Cro«vth  uid  tnoHTW  Fftnd.  Inc.  wboM  fuccUmantal 
policip*  parmit  than  to  invaat  up  to  S°4  of  Ibair 
•Met*  in  tharaa  of  othar  apan  anrf  untaaQaant 
companiaa  AppltcaDHt  do  nor  axpact  Iha  nam  to 
caaaa  rbaaa  llmita  to  )M  I 


were  associated  or  to  acquire  controlling 
interests  in  such  enterprises.  The  sale  of 
securities  issued  by  a  Fund  pursnant  to 
a  Flan  would  not  involve  Congress' 
concerns  in  enacting  this  section,  but 
would  merely  facilitate  the  matching  of 
a  Fund's  UabiUty  for  a  Participant  s 
deferred  fees  with  the  underlying 
securities  that  would  determine  the 
amount  of  such  Fund's  liability. 

4.  Section  22(f)  prohibits  a  registered 
open-end  investment  company  from 
restricting  the  transferability  or 
negotiabihty  of  any  security  of  which  it 
is  the  issuer  unless  the  restriction  is 
disclosed  in  its  registration  statement, 
and  does  not  contravene  rules  and 
regulations  prescribed  by  the  SEC  The 
section  was  designed  to  bar  only  those 
restrictions  on  transferability  or 
negotiability  that  were  either  not 
disclosed  to  the  holder  of  the  security  or 
were  expressly  prohibited  by  SEC  rules 
and  regulations.  Applicants  assert  that 
neither  of  these  circumstances  would 
apply  to  the  restriction  on  transferability 
of  a  Participant's  benefits  under  a  Plan; 
such  restrictions  are  clearly  set  fbrth  in 
the  Plans  and  do  not  adversely  affect  the 
interests  of  the  Participants  or  of  any 
Fund  shareholder. 

5.  Section  22(g)  prohibits  a  registered 
open-end  investment  company  from 
issuing  any  of  its  secunties  for  services 
or  for  property  other  than  cash  or 
securities.  The  provision  was  intended 
to  prevent  the  dilutive  effect  on  the 
equity  and  voting  power  of  the  equity  of 
an  open-end  company  that  could  result 
from  the  issuance  of  securities  for 
consideration  not  readily  value. 
Applicants  believe  that  the  Plans  do  not 
have  this  effect,  particularly  in  view  of 
current  disclosure  requirements 
applicable  to  directors'  compensation. 
Moreover,  a  Fund's  obligation  to  make 
payments  under  ayPlan  would  not  be 
"issued"  for  services  or  for  property 
other  than  cash  or  securities.  Although 
any  Participant's  fees  which  become 
payable  to  the  Participant  would  be  for 
services  rendered  to  the  relevant  Fund, 
any  such  fees  would  become  payable 
independently  of  the  Plans. 

6.  Rule  2a-7  provides  that  the  current 
price  per  share  of  any  money  market 
fund  may  be  computed  by  use  of  the 
amortized  cost  method  or  the  penny 
rounding  method,  provided  the  fund 
meets  certain  conditions.  These 
conditions  include  requirements  that 
the  fund  (a)  limit  its  investments  to 
securities  that  have  a  remeiining 
maturity  of  397  days  or  less  and  meet 
certain  credit  quality  standards,  and  (b) 
does  not  maintain  a  dollar-weighted 
average  portfolio  maturity  that  e^ireeds 
90  days.  Applicjints  request  an 
exemption  from  rule  2a- 7  for  each  Fund 


that  is  a  money  market  fund  solely  to 
the  extent  necessary  to  permit  each  such 
Fund  to  invest  in  underlying  securities 
(and  to  exclude  underlying  securities  in 
calculating  its  dollar-weighted  average 
maturity)  so  that  an  exact  match  with 
the  investments  chosen  by  the 
participants  from  such  Funds  can  be 
achieved.  Such  an  exemption  would 
ensure  that  the  deferred  fees  will  not 
affect  net  asset  value.  The  amounts 
involved  will  in  all  cases  be  de  minimis 
in  relation  to  the  total  net  assets  of  each 
fund,  and  will  have  no  effect  on  the  per 
share  net  asset  value  of  the  Fund  (since 
any  increase  or  decrease  in  the  value  of 
the  underlying  securities  will  be 
precisely  offset  by  a  simultaneous 
increase  or  decrease  in  the  value  of  the 
Fund's  liability  for  deferred  fees). 

7.  Section  6(c)  provides  that  the  SEC 
may,  by  order  upon  application, 
conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction  from  any  provisions  of  the 
Act,  if,  and  to  the  extent  that,  such 
exemption  is  necessary  or  appropriate 
in  the  pubUc  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Section  17(b) 
provides  that  any  person  may  file  with 
the  SEC  an  application  for  an  order 
exempting  a  proposed  tiansaction  of  the 
applicant  from  one  or  more  provisions 
of  section  17(a),  provided  that  the  terms 
of  the  proposed  transaction  are 
reasonable  and  fair,  the  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  and  is  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  requested  exemption 
meets  the  standards  of  sections  6(c)  and 
17(b).- 

8.  Section  17(d)  and  rule  17d-l 
thereunder  are  designed  to  limit  or 
prevent  a  registered  investment 
company's  joint  or  joint  and  several 
participation  with  an  affiliated  person 
in  a  transaction  on  a  basis  different  from 
or  less  advantageous  than  that  of  the 
affiliated  person.  Applicants  note  that, 
while  the  Plans  do  possess  profit- 
sharing  characteristics,  they  do  not  have 
the  effect  of  placing  any  Fund  on  a  basis 
different  from  or  less  advantageous  than 
that  of  any  Participant.  The  effect  of  a 
Flan  is  merely  to  defer  the  payment  of 
fees  that  the  corresponding  Fund 
otherwise  would  be  obligated  to  pay  on 


*  Applicants  represent  that,  except  for  the 
investment  policies  of  certain  Funds  which  prohibit 
such  Funds  from  purchasing  the  shares  of  another 
investment  company,  the  Funds  meet  all  of  the 
standards  for  relief  under  section  17(b).  The  Funds' 
qualification  for  relief  under  section  17(b)(2) 
therefore  is  premised  on  the  assumption  that  the 
relief  requested  from  section  13(a)(3)  is  granted. 


a  current  basis  as  serv,'ices  are  performed 
by  the  Participants,  enabling  the  fees  to 
remain  as  part  of  the  Fund's  general 
assets  and  property. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  shall 
be  subject  to  the  following  conditions: 

1.  If  a  Fund  purchases  shares  issued 
by  an  affiliated  Fund,  the  Fund  vnll  vote 
such  shares  in  proportion  to  the  votes  of 
all  other  holders  of  shares  of  the 
affiliated  Fund. 

2.  Any  Fund  that  is  a  money  market 
fund  that  values  its  assets  by  the 
amortized  cost  or  penny-rounding 
methods  will  buy  and  hold  shares  in  the 
Ftmds  selected  by  a  Participant  that 
determine  the  performance  of  Deferred 
Payment  Accounts  to  achieve  an  exact 
match  between  the  liability  of  any  such 
Fund  to  pay  deferred  fees  and  the  assets 
that  offset  tiiat  liability. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
[PR  Doc.  94-24519  Filed  10-3-94;  8:45  am] 
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[Investment  Company  Act  Release  No. 
20588;  811-7112) 

Nuveen  Select  Maturities  Municipal 
Fund  2;  Notice  of  Application 

September  28. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Nuveen  Select  Maturities 

Municipal  Fimd  2. 

RELEVANT  ACT  SECHON:  Order  requested 

under  Section  8(f). 

SUMMARY  OF  APPLICATION:  Applicant 

seeks  an  order  declaring  it  has  ceased  to 

be  an  investment  company. 

FILING  DATE:  The  application  was  filed 

on  Febru£uy  16.  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 

issued  unless  the  SECZ  orders  a  hearing. 

Interested  persons  may  request  a 

hearing  by  vmting  to  the  SEC's 

Secretary  and  serving  applicant  with  a 

copy  of  the  request,  personally  or  by 

mail.  Hearing  requests  should  be 

received  by  the  SEC  by  5:30  p.m.  on 

October  24, 1994,  and  should  be 

accompanied  by  proof  of  ser\'ice  on  the 

applicant,  in  the  form  of  an  affidavit  or, 

for  lawyers,  a  certificate  of  service. 

Hearing  requests  should  state  the  nature 


of  the  vmter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  vmting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
SU^t,  N.W.,  Washington,  D.C.  20549. 
Applicant.  333  West  WacKer  Drive, 
Chicago.  Illinois  60606-1286. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Wagman.  Law  Clerk,  at  (202) 
942-0654,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1 .  Applicant  is  registered  as  a  closed- 
end,  diversified  management 
investment  company  organized  as  a 
Massachusetts  business  trust.  On 
August  21. 1992.  applicant  filed  a 
registration  statement  on  Form  N-2 
under  section  8(b)  of  the  Act  and  under 
the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  October  23. 1992.  and  the  public 
offering  of  applicant's  shares 
commenced  soon  thereafter. 

2.  On  March  18.  1993,  applicant's 
board  of  trustees  approved  an  agreement 
and  plan  of  reorganization  and 
liquidation  providing  for  the  transfer  of 
substantially  all  of  the  assets  of 
applicant  to  Nuveen  Select  Maturities 
Municipal  Fimd.  a  closed-end. 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust.  In  exchange,  the 
agreement  provided  for  the  issuance  of 
shares  of  Nuveen  Select  Maturities 
Municipal  Fund  and  the  assumption  by 
Nuveen  Select  Maturities  Municipal 
Fund  of  substantially  all  of  applicant's 
liabihties.  In  accordance  with  Rule  17a- 
8,  the  trustees  of  applicant  determined 
that  the  reorganization  was  in  the  best 
interests  of  apphcant  and  that  tjie 
interests  of  applicant's  shareholders 
would  not  be  diluted  as  a  result.' 

3 .  A  registration  statement  on  Form 
N-14  was  filed  with  the  SEC  on  April 
30,  1993,  and  the  proxy  statement/ 
prospectus  contained  therein  was 
furnished  to  applicant's  shareholders. 
On  July  28, 1993,  at  applicant's  aimual 


'  Rale  17a-8  prov  ides  relief  from  the  affiliated 
transaction  prohibition  of  Section  17(a)  of  the  Act 
for  a  merger  of  investment  companies  that  may  be 
affiliated  persons  of  each  other  solely  by  reason  of 
having  a  common  investment  adviser,  commoo 
directors,  and/or  common  officers. 
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sharehoidar  meeting,  ■liiwlw'iltkri.  of  a 
majority  of  the  oatatHidiiigTOliBg 
shares  of  applicant  approved  the 
agrerment  aiid  plan  uf  reorganization 
and  liquidation. 

4.  On  hily  28.  1993.  the  effective  date 
of  reorganization,  applicant  had 
4,490.556  shares  outHtamiing,  with  a  net 
asset  value  per  share  uf  $  1 1  68.  On  that 
date,  Nuveen  Select  Maturitias 
Municipal  Fund  distributed  to 
applicant's  shareholtiers.  in  exchange 
for  their  shares,  shares  of  Nuveen  Select 
Maturities  Municipal  Fund  (or  cash  in 
lieu  of  firactional  shares)  of  aggregate  net 
asset  value  equal  to  the  aggregate  net 
asset  value  of  their  respective  interests 
in  applicant. 

5.  The  expenses  attributable  to  the 
acquisition  of  appUcant  by  Nuveen 
Select  Maturities  Municipal  Fund, 
including  SEC  registration  fees, 
printing,  accounting,  and  legal 
expenses,  amounted  to  $155,211.  These 
expenses  were  allocated  between 
applicant  and  Nuveen  Select  Maturities 
Municipal  Fund  pro  rata  in  proportion 
to  their  respective  assets,  except  that 
Nuveen  Select  Maturities  Municipal 
Fund  paid  all  SEC  registration  fees. 

6.  Applicant  has  do  remaining  assets, 
outstanding  debts,  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
has  no  shareholders,  and  is  not  now 
engaged,  nor  does  it  propose  to  engage 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  in  accordance 
with  the  laws  of  the  Commonwealth  of 
Massachusetts. 

For  the  SEC.  by  (he  Division  of  Inv«stment 
Management,  under  delogatttd  authority. 
Mvsard  H.  McFviand. 
Deputy  Sr:cretary. 
|FR  Doc.  94-24520  Filed  10-3-94;  8:45  ami 
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SMALL  BUSrNESS  ADMINISTRATION 
[License  No.  02/02-0551] 

Furman  Selz  SBIC,  LP.;  Notfctf  of 
Issuance  of  a  Smad  Business 
Investment  Comparry  License 

On  May  27.  1904.  a  notice  was 
published  in  the  Federal  Regieler  (59 
FR  27644)  stating  that  an  apfilication 
had  been  hied  by  Furman  Selz  SBIC, 
L.P..  230  Park  Avenue,  New  York.  New 
York,  with  the  Small  Busipta 
Administration  (.SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  iuvestnutnt 
companies  (13  CFR  107.102  (1994))  for 


a  Ucenaa  to  operate  as  a  small  business 
invettnent  company 

Interested  parties  were  given  until 
close  of  business  June  27,  1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  giwi  that,  | 
to  Section  301(c)  of  tibe  SmU 
Investment  Act  of  1958,  asaoMnded. 
after  havrng  considered  tiia  appUcation 
and  ail  other  pertinent  information,  SBA 
issued  License  No.  02/02-0551  on 
August  22.  1994,  to  Furman  Selz  SBIC. 
L.F.  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Aaaistance 
Program  Na  59  Oil,  Small  Business 
Investment  Companies) 

Dated:  September  25,  1994. 
Rokert  D.  Stillnan, 

Associate  Administrator  for  InrestrntiU. 
IFR  Doc  94-24466  Filed  10-3-94:  8:45  am) 
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[License  No  06.06-03091 

SBIC  Partner,  LP,  Notice  ol  issuance 
of  a  Small  Business  Investment 
Company  License 

On  June  15,  1994,  a  notice  was 
published  in  the  Federal  Re^ar  (59 
FR  30830)  stating  that  an  application 
has  been  Filed  by  SBIC  Partner,  LP.  201 
Main  Street,  Forth  Worth,  Texas,  with 
the  Small  Business  Administration 
(SBA)  pursuant  to  §  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107  102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  to  until 
close  of  business  July  14.  l'J94  to  submit 
their  comments  to  SBA.  No  comments 
were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301  (c)  of  the  Snail  Buuness 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  appUcation 
and  all  other  pertinent  information.  SBA 
issued  License  Na  06/06-0309  on 
August  22.  1994.  the  SBIC  Partner,  L-P. 
to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Ajaiatence 
Program  Ne.  59  Oil.  Small  BtaetBeat 
Investment  Companies) 

Dated:  September  26.  1994 
Robert  D.  Stllfanan, 

Associate  Administrator  for  Investment 
[FR  Doc  94-24467  Filed  10-3-04;  8:45  am| 
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[License  No  09-09  0398) 

Sorrento  Growth  Partners  I.  L.P  : 
Notice  of  Issuance  of  a  Small  Business 
Investment  Company  License 

Un  .May  2b.  iyy4,  a  notice  w^as 
published  in  the  Federal  Register  (59 
FR  27094)  stating  that  an  application 
had  been  filed  by  Sorrento  Grovrth 
Partners,  I.  L.P..  4225  Executive  Square. 
San  Diego,  California,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  June  24,  1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/09-0398  on 
September  19,  1994,  to  Sorrento  Growth 
Partners  I.  L.P.  to  operate  as  a  small 
business  investment  company. 

(Catalog  of  Federal  Domestic  ,\s6istaace 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  September  26.  1994. 
Robert  D.  Stillmaa, 

Associate  Administrator  for  Investment 
[FR  Doc.  94-24468  Filed  10-3-94;  8:45  ami 
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DEPARTMENT  OF  TRAN3P0RTA  TION 

Office  of  the  Secretary 
(Notice  94-15] 

Commercial  Space  Trinsportation 
Advisory  Committer  Open  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  App.  2).  notice  is 
hereby  given  of  a  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Wednesday, 
October  19,  1994.  from  8  30  a.m.  to  5 
p.m.  in  room  2230  of  the  Department  of 
Transportation's  headquarters  building 
at  400  Seventh  Street  SW..  in 
Washington.  DC.  This  will  be  the 
twentieth  meeting  of  the  COMSTAC.  In 
addition  to  reports  from  the  respective 
COMSTAC  Working  Groups,  the 
meeting  will  provide,  among  other 
things,  an  update  of  the  COMSTAC 
recommendations  on  the  National  Space 
Transportation  Pobcy.  a  presentation 
from  the  Office  of  the  U.S.  Trade 


Representative  regarding  the  space 
launch  trade  agreements,  and  a 
legislative  update  on  Congressional 
activities  involving  commercial  space 
transportation.  This  meeting  is  open  to 
the  interested  public;  however,  space 
may  be  limited.  Additional  information 
may  be  obtained  by  contacting  Ms. 
Linda  H.  Strine  at  (202)  366-2980. 

Dated;  September  29, 1994 
l-  rank  C.  Weaver 

Director,  Office  of  Commercial  Space 
Transportation. 
IFR  Doc.  94-24590  Filed  10-3-94:  8:45  am] 
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Federal  Aviation  Administration 

RTCA,  Inc.;  Special  Committee  147 
"^orty-Seventh  Meeting;  Minimum 
Operational  Performance  Standards 
tor  Traffic  A'ert  and  Col'isicn 
Avold.ince  Systems  Airt>ome 
Equipment 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  .^ct  (Pub.L 
92—463,  5  U.S.C.  appendix  I),  notice  is 
hereby  given  for  Special  Committee  162 
meeting  to  be  held  November  28-29, 
1994.  starting  at  9  a.m.  The  meeting  will 
be  held  at  the  RTCA  Conference  room, 
1140  Connecticut  Avenue  NW..  suite 
1020.  Washington.  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  introductory  remarks;  (2) 
Review  of  meeting  agenda;  (3)  Approval 
of  the  minutes  of  the  forty-sixth  meeting 
held  on  August  11-12.  1994;  (4) 
Chairman's  report  regarding  September 
12,  1994  Technical  Management 
Committee  meeting;  (5)  Report  of 
working  group  activities:  (a)  Operations 
Working  Group  (b)  Separation 
Assurance  Task  Force  (c)  Requirements 
Working  Group  (d)  Enhancements 
Working  Group;  (6)  Report  on  FAA 
TCAS  program  activities:  (a)  TCAS  I  (b) 
TCAS  II  (c)  TCAS  III  (d)  ATC 
Applications  Activities;  (7)  Review  of 
international  activities/issues;  (8) 
Review  and  update  of  verification  and 
validation  process;  (9)  Review  of  action 
items  from  last  meeting;  (10)  Other 
business;  (11)  Date  and  place  of  ne.xt 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 


wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue 
NW..  suite  1020,  Washington.OC  20036; 
(202)  833-9339.  Any  member  of  the 
public  may  present  a  written  statement 
to  the  committee  at  any  time. 

Issued  in  Washington.  DC.,  on  September 
27, 1994. 

Steve  Zaidman. 

/Acting  Designated  Officer. 

(FR  Doc.  94-24499  Filed  10-3-94:  8:45  am) 

BILUNC  CODE  4810-1 3-M 


DEPARTMENT  OF  THE  TREASURY 
[Treasury  Order  Numt)er  102-16] 

Delegation  of  Authority  to  the 
Assistant  Secretary  (Management)  to 
Accept  Gifts  end  Bequests  to  the 
Department  of  the  Treasury; 
Delegation 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury  bv  31 
U.S.C.  321(b),  I  hereby  delegate  all 
authority  granted  to  the  Secretary  under 
31  U.S.C.  321(d)  to  the  Assistant' 
Secretary  (Management)/Chief  Financial 
Officer  to  accept,  hold,  administer  and 
use  gifts  and  bequests  of  property,  both 
real  and  personal,  for  the  purpose  of 
aiding  or  facilitating  the  work  of  the 
Department  of  the  Treasurj'.  Gifts  and 
bequests  of  money  and  proceeds  from 
sales  of  other  property  received  as  gifts 
and  bequests  shall  be  deposited  in  the 
Treasury  in  a  separate  fund  and  shall  be 
disbursed  on  order  of  the  Assistant 
Secretary  (Management).  The  Assistant 
Secretary  (Management)/Chief  Financial 
Officer  may  redelegate  or  assign  any 
authority  delegated  by  this  Order. 

Dated:  Sep'ernber  28.  1994 
Lloyd  Bentsen, 
Secretary' of  the  Treasury. 
(FR  Doc.  94-24479  Filed  10-3-94;  8:45  ami 

BILLING  COOE  4810-2&-P 


Fiscal  Service 

Surety  Ccmpanies  Acceptable  on 
Federal  Bonds  Liquidation;  Covenant 
Mutual  Insurance  Company 

Covenant  Mutual  Insurance  Company, 
a  Connecticut  Corporation,  formerly 
held  a  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  bonds  and 


was  last  Usted  as  such  at  57  FR  29368. 
July  1, 1992.  The  Company's  authority 
was  terminated  by  the  Department  of 
the  Treasury  effective  March  3. 1993. 
Notice  of  the  termination  was  pubUshed 
in  the  Federal  Register  of  March  24. 
1993,  on  page  15896. 

On  May  4,  1994,  upon  petition  by  the 
Insurance  Commissioner  of  the  State  of 
Connecticut,  the  Superior  Court  of  the 
Judicial  District  of  Hartford/New  Britain 
at  Hartford,  of  the  State  of  Connectjcut. 
issued  an  Order  placing  Covenant 
Mutual  Insurance  Company  into 
Rehabilitation.  N<r.  Robert  R.  Googins. 
the  Insurance  Commissioner  of  the  State 
of  Coimecticut.  was  appointed  as  the 
Rehabilitator  of  the  Company.  By 
subsequent  order  dated  May  4, 1994,  the 
Connecticut  Court  authorized  the 
RehabiUtator  to  Uquidate  Covenant 
Mutual  Insurance  Company  in  its 
entirety.  All  persons  having  claims 
against  Covenant  Mutual  Insurance 
Company  must  file  their  claims,  by 
December  31, 1994,  or  be  barred  from 
sharing  in  the  distribution  of  assets. 

All  claims  must  be  filed  in  writing 
and  shall  set  forth  the  amount  of  the 
claim,  the  facts  upon  which  the  claim  is 
based,  any  priorities  asserted,  and  any 
other  pertinent  facts  to  substantiate  the 
claim.  It  is  recommended  that  Federal 
Agency  claimants  asserting  priority 
status  under  31  USC  3713  who  have  not 
yet  filed  their  claim  should  do  so,  in 
wTiting,  to:  Department  of  Justice,  Civil 
Division,  Commercial  Litigation  Branch. 
P.O.  Box  875.  Ben  Franklin  Station, 
Washington,  DC  20044-0875,  Attn:  Ms. 
Sandra  P.  Spooner  Deputy  Director. 

The  above  office  will  be  consolidating 
any  and  all  claims  against  Covenant 
Mutual  Insurance  Company,  on  behall 
of  the  United  States  Govemmsnt.  .\ny 
questions  concerning  filing  of  claims 
mav  be  directed  to  Ms.  Spooner  at  (202 
FTS)  724-7194. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasiuy,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch,  Washington,  DC 
20227,  Telephone  (202/FTS)  874-6905 

Dated:  September  28. 1994. 
Charles  F.  Schwan  m. 
Director.  Funds  \fanagement  Division. 
Financial  .Kta.iagement  Ser\-ice. 
[FR  Doc.  94-24453  Filed  10-3-94;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

US   Adv  scry  Commission  on  Public 

Dipiom,:)cy  M*M>tinq 

AGENCY:  Umted  Stales  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  On  October  4-5.  the 
Commission  will  meet  at  the  American 
Center  in  Prague  with  U.S.  Information 
Agency  Public  Affairs  Officers  from  U.S 
missions  in  Eastern  Europe  and  the  New 
Independent  States  of  the  former  Soviet 
Union  to  discuss  public  diplomacy 
objectives  and  programs  in  the  region. 
FOR  FURTHER  INFORMATION:  Please  call 
Betty  Hayes,  (202)  619-4468 

Dated:  September  29.  1994 
Rom  Royal. 

Management  Analvit.  Federal  Register 
Liaison. 
jFR  Doc.  94-24514  Filed  10-3-94:  845  am) 
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Sunshine  Act  Meetings 


Federal  Register 

Vol    59.  No.  191 

Tuesday.  October  4.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub 
L  94-409)  5  U.S.C.  552b(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m..  Tuesday. 

Ortober 11.  1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets. 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Persormel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  compfuiy  applications 
scheduled  for  the  meeting. 

Dated:  September  30. 1994. 
(ennifer ).  Johnson, 

Deput)'  Secretary  of  the  Board. 

|FR  Doc.  94-246^7  Filed  9-10-94:  4:0fi  pmj 

BiLlMd  CODE  6210-«1-P 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  PLACE:  9:30  a.m..  Thursday. 

October  6,  1994. 

PLACE:  The  Board  Room,  5th  Floor,  490 

L'Enfant  Plaza,  S.W.,  Washington.  DC 

,i0594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

fi.lOSA — Aviation  Accident  Report:  Stall  and 
Loss  of  Control  on  Final  Approach, 
Atlantic  Coast  Airlines/United  Express 
Flight  6291,  Jetstream  4101 .  QjJumbus. 
Ohio.  January  7.  1994 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Boa 

Hardesty,  (202)  382-€525. 

Dated:  September  30.  1994 
Kay  Smith, 

Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-24636  Filed  9-30-94:  2:59  pni) 
i  XUNO  CODE  7U3-01-P 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  October  3, 10,  17,  and 
24. 1994. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockviile  Pike,  Rockville, 
Mar}'land. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  October  3 

There  are  no  meetings  scheduled  for  thf 
Week  of  October  3. 

Week  of  October  10 — Tentative 

Thursday.  October  13 

9:00  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  October  17 — Tentative 

Tuesday.  October  18 

10:30  a.m.  and  1:30  p.m 
All  Employees  Meetings  (Public  Meetings) 
on  "The  Green"  Plaza  Area  between 
buildings  at  White  Flint 
(Contact:  Beth  Hayden.  301-415-8200) 

Thursday.  October  20 

10:00  a.m. 
Briefing  on  Medical  Use  Program  and 
Meeting  with  Advisory-  Committee  on 
Medical  Use  of  Isotopes  (ACMUI)  (Public 
Meeting) 
(Contact:  Janet  Schlueter.  301-415-7894  or 
Torre  Taylor,  301-.S04-1062) 
1 2  noon 
Affirmation/Discussion  and  Vote  (Publif; 
Meeting)  (if  needed) 

Week  of  October  24 — Tentative 

Wednesday.  October  26 

3:30  p.m. 
AfTirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  bflsis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates,  (301)  504-1963. 


Dated:  September  29.  1994. 

Andrew  L.  Bates, 

Chief.  Operations  Branch.  Office  of  the 
Secretary: 

IFR  Doc.  94-24591  Filed  9-30-94;  10:47  ami 

BILLING  CODE  7590-01-M 

SECURITIES  AND  EXCHANGE  CCHMMISStON 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  v/eek  of  October  3, 1994. 

An  open  meeting  will  be  held  on 
Wednesday.  October  5, 1994.  at  11:00 
a.m.,  in  Room  1C30.  Closed  meetings 
will  be  held  on  Wednesday,  October  5. 
1994.  following  the  11:00  a.m.  open 
meeting,  and  on  Thursday.  October  6, 
1994.  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  tlie  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting 

Commissioner  Wallman,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session,  and  determined  that  this  was 
the  earliest  practicable  time  to  provide 
notice  of  the  open  meeting. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Wednesday, 
October  5,  1994,  at  11:00  a.m..  will  be: 

1.  The  Commission  will  hear  oral  argument 
on  an  appeal  by  George  Salloum.  former  head 
trader  of  Thomas  James  Associates,  Inc..  and 
by  the  Commission's  Division  of 
Enforcement,  from  an  administrative  law 
judge's  initial  decision.  For  further 
information,  please  contact  Kermit  B. 
Kennedy  at  (202)  942-0879. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
October  5,  1994,  follouing  the  11:00 
a.m.  open  meeting  will  be: 

Post  oral  argument  discussion. 

The  subject  matter  of  the  closed 
meeting  sriieduled  for  Thursday. 
October  6.  1994.  at  10:00  a.m.,  will  be. 


5(H. 
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t  Meetings 


Regulator>-  matter  regarding  Financial 
institutions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  admmistrative  proceedings 
of  an  enforcement  nature 

Institution  of  injunctive  actions 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  furthei 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Tho  Office 
of  the  Secretary  (202)  942-7070 

D.ited  S«'plemb«T  .30   1904 

lonalhan  G.  KaU. 

Secrefary. 

IFREkx    94-:4f.86Filed9-1()-'W.  8  45aml 
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Part  I! 

Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

45  CFR  Parts  1355,  1356,  and  1357 

Family  Preservation  and  Su'Dpon  Se'^vices 
Program:   Proposed  Ruie 
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DE  PA  RTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Administration  for  Children  and 
Families 

45  CFR  Parts  1355.  1356.  and  1357 
RIN  097&-AB34 

Foster  Care  Maintenance  Payments, 
Adoption  Assistance.  Child  Welfare 
Services 

AGENCY:  Administration  on  Children. 
Youth  and  Families  (ACV'F). 
Administnition  for  Childien  and 
Families  (ACF).HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Adinir.i.stration  for 
Children  and  Families  is  proposinx  to 
amend  existing  regulations  pertaining  to 
child  and  family  services  to  implement 
a  new  services  program,  "Family 
Preservation  and  Support  Services." 
subpart  2  of  title  IV-B  of  the  So<:ial 
Security  Act. 

This  new  subpart  aims  to  promote 
family  strength  and  stability,  enhance 
parental  functioning,  and  protw  t 
children  through  funding  a  c :«p(>ed 
entitlement  for  Status  and  eligible 
Indian  tribes  to  develop,  establish, 
expand,  and  operate  family  preservation 
services  and  community-based  family 
support  services,  which  the  law  defines 
broadly. 

To  re<;eive  fiinding  in  FY  1995.  States 
and  eligible  Indian  tribes  are  required  to 
submit  a  fiv«-y«ar  plan,  which  must  be 
developed  jointly  by  the  State  or  Indian 
tribe  and  ACF  after  broad  consultation 
with  appropriate  public  and  nonprofit 
private  agencies  ond  community-based 
organizations  wilh  experience  in 
adminLstering  programs  of  services  fur 
children  and  families,  including  family 
support  and  preservation  services.  The 
plan  may  be  submitted  at  any  time  after 
cx>mpletion  of  the  planning  processes 
but  no  later  than  June  30,  1995. 

In  order  to  reduce  odministrative 
burden  and  emphasize  the  potential  for 
a  more  comprehensive  effe*;tive  child 
and  family  services  system,  the 
regulations  propose  to  consolidate  this 
plan  with  similar  plan  requirements 
under  title  IV-B,  subpart  1,  "Child 
Welfare  Services."  In  addition,  we 
propose  to  require  that  the  plan  include 
information  on  three  closely  related 
child  and  family  services  programs:  the 
Independent  Living  Program  under 
Se<  tion  477  of  the  SocJal  Se<:urity  Act; 
and  two  State  formula  grants  under  the 
Child  Abuse  Prevention  and  Treatment 
Act:  Part  I,  Basic  State  grants  and  Part 
II,  Medical  Neglect/Disabled  Infants 
State  grants. 


DATES:  hi  ordar  to  be  considered, 
comBients  on  this  Notice  of  Proposed 
Rulemaking  must  be  received  on  or 
before  E)ecember  5,  1994. 
ADDRESSES:  Please  address  oomments  to 
Commissioner,  Administration  on 
Children,  Youth  and  Families.  P  O.  Box 
1182.  Washington.  DC.  20013. 
Attention:  Dan  Lewis. 

ACF"  will  not  accept  comntents  by 
FAX. 

It  would  be  helpful  if  agencies  and 
organizations  submitted  copies  in 
duplicate.  Two  weeks  after  the  close  of 
the  comment  period,  all  comments  and 
letters  will  be  available  for  public 
inspection  in  Room  2070.  330  C  Street. 
SW..  Washington.  DC  20201.  Monday 
through  Friday  between  the  hours  of  9 
a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

(1 )  Carol  Williams,  Asso<  iate 
Commissioner,  Children's  Bureau. 
Administration  on  Children,  Youth 
and  Families  or 

(2)  Dan  Lewis,  Deputy  Associate 
Commissioner,  Children's  Bureau, 
Administration  on  Children,  Youth 
and  Families,  Telephone  (202)  ZOS- 
8622  or  (202)  205-8618 

SUPPt^MENTARY  INFORMATION:  The 
preamble  to  this  Notice  of  Proposed 
Rulemaking  (NPRM)  is  organized  as 
follows: 
I.  Introduction 
A  CKerview 
B.  EiiactraenI  of  New  Legislation:  Family 

Preserv«tion  and  Suppt»rt  Services 
C  Previous  Legislation.  Adoptioa 
Assistance  and  Child  Welfare  Act  of 
1980  fPub.L.  96-272) 
D  Family  Preservation  and  Family 
Support  Serviots  and  Prindpkw 

E.  Development  of  Family  Support  and 
Family  Preservation  Services 

F.  ACF  bnplanMBlation  of  the  New 
Legislation:  Lessons  Learned  from  the 
Fifild 

(>.  Vision  lor  Farntlv  Pn'servatioa  and 
Family  Support  Services 
II  Section  by  Stoctioa  Discussioa  of  ihe 
NPRM 
A  HighlighUoftheNPRM 
B.  Section  by  Section  Discu.ision 
III.  Impact  Analysis 

I.  Introduction 

A.  Overview 

While  many  public,  private,  and 
nonprofit  entities  provide  a  wide  range 
of  services  to  families  in  need,  the 
primary  governmental  responsibility  for 
child  and  family  services  rests  with  the 
States.  Each  State  has  its  own  legal  and 
administrative  strudures  and  programs 
that  address  the  needs  of  children  and 
families. 

The  Federal  government  assists 
States,  and.  under  some  programs. 
Indian  tribes,  to  provide  servic»?s  to 


children  and  families  through  a  variety 
of  block  grants;  formula  grants; 
discretionary  grants;  and  national  efforts 
in  the  areas  of  research,  evaluation, 
technical  assistance,  and  data 
collection. 

Title  IV-B  of  the  Social  Security  Ad 
has  been  a  part  of  the  Act  since  its 
inception  in  1935.  Historically,  title  IV- 
B  has  provided  Federal  formula  grants 
to  States  to  establish,  extend,  and 
strengthen  child  welfare  services. 
Services  are  available  to  all  children 
including  the  disabled,  homeless, 
neglected,  and  dependent.  Title  IV-B 
grants  to  Indian  tribes  were  first 
awarded  in  FY  1983. 

Closely  related  programs  include  title 
IV-E  of  the  Social  Security  Ac1  (an 
open-ended  entitlement  program 
providing  funds  to  States  for  foster  care 
maintenance  and  adoption  assistance 
payments  and  a  formula  grant  program 
providing  funds  for  independent  living 
services  for  youth);  title  XX  of  the  Social 
Security  Act  (the  social  services  blo<;k 
grant  which  States  use  to  fund  a  wide 
range  of  social  services):  State  founula 
grants  to  assist  States  to  provide  child 
abuse  and  neglect  prevention, 
intervention,  and  treatment  services;  the 
Head  Start  program;  and  in  recent  years, 
a  number  of  discretionary  grant 
programs,  eg..  Abandoned  Infants, 
Temporary  Child  Care  and  Crisis 
Nurseries,  the  Comprehensive  Child 
Development  Program,  and  the  Family 
Resource  and  Support  program. 

B.  Enactment  of  New  Legislation:  Family 
Preservation  and  Support  Services 

In  August,  1993,  under  the  Omnibus 
Budget  Reconciliation  Act  of  1993,  Pub. 
L.  103-66,  Congress  amended  title  IV- 
B  to  change  the  name  of  the  title  from 
"Child  Welfare  Services"  to  "Child  and 
Family  Services;"  create  a  new  subpart 
1  entitled  "Child  Welfare  Services" 
from  existing  statutory  language;  and 
add  a  new  subpart  2.  "Family 
Preservation  and  Support  Services."  (42 
U.S.C.  6.30-635) 

The  FY  1994  appropriation  for  this 
new  legislation  (subpart  2)  is  $60 
million.  Of  this  amount,  $2  million  is 
reserved  for  Federal  evaluation, 
research,  and  training  and  technical 
assistance;  $600,000  is  reserved  for 
grants  to  Indian  tribes.  The  balance  is 
available  for  grants  to  States  to  fund 
planning  and  sen'ices  for  family  support 
and  family  preservation. 

For  FY  1995,  the  authori2ation 
increases  to  S\?iO  million.  Of  this 
amount,  $6  million  is  reserved  for 
Federal  evaluation,  research,  and 
training  and  technical  assi.stance;  $1.5 
million  is  reserved  for  grants  to  Indian 
tribes.  A  new  program  of  grants  to  Slate 


courts  will  be  initiated  at  a  funding 
level  of  $5  million.  The  balance  is 
available  for  grants  to  States  for  family 
preservation  and  family  support 
services. 

C.  Previous  Legislation:  Adoption 
Assistance  and  Child  Welfare  Act  of 
1980  (Pub.  L.  96-272) 

Enactment  of  a  new  subpart  2  to  title 
IV-B  of  the  Social  Security  Act  is  the 
first  major  change  in  this  title  since  the 
amendments  made  by  Pub.  L.  96-272, 
the  Adoption  Assistance  and  Child 
Welfare  Act  of  1980. 

The  goals  of  that  legislation  were  to: 

•  Prevent  the  unnecessary  separation 
of  children  from  their  families; 

•  Improve  the  quality  of  care  and 
services  to  children  and  their  families; 
and 

•  Ensure  permanency  for  children 
through  reunification  with  parents, 
through  adoption,  or  through  another 
permanent  living  arrangement. 

These  goals  have  not  been  fully 
realized.  A  wide  variety  of  reasons  have 
been  suggested  by  researchers  and 
practitioners,  including: 

•  Social,  cultural,  and  economic 
changes  (increases  in  substance  abuse, 
community  violence,  restructuring  of 
the  economy,  poverty,  and 
homelessness,  for  example),  which  have 
affected  the  number  of  families  coming 
to  the  attention  of  child  welfare  agencies 
and  the  severity  of  their  problems; 

•  Rising  rates  of  child  abuse  and 
neglect  reports,  particularly  for  child 
sexual  abuse; 

•  A  child  welfare  system  unable  to 
keep  up  with  these  increased  demands, 
given  constrained  resources,  high 
caseloads,  and  overburdened  workers; 

•  Services  planning  that  focuses  most 
resources  on  crisis  intervention  (e.g.. 
investigation  and  placement)  and  too 
few  on  prevention  and  treatment; 

•  Lac-k  or  shortage  of  services  that  fit 
the  real  needs  of  families  and  often  are 
available  only  when  families  are  in 
crisis;  and 

•  The  isolation  of  the  child  welfare 
services  system  from  other  services 
needed  by  vulnerable  families,  such  as 
housing,  employment,  and  substance 
abuse  services. 

Acknowledging  that  the  system  was 
not  working  for  our  most  vulnerable 
children  and  their  families.  Congress 
amended  title  IV-B  to  provide  States 
and  eligible  Indian  tribes  with  new 
Federal  dollars  for  preventive  services 
(family  support  services)  and  services  to 
families  at  risk  or  in  crisis  (family 
preservation  services). 

This  legislation  provides  a  new 
opportunity  for  States  and  local 
communities  and  eligible  Indian  tribes 


to  review  their  current  strategies  for 
meeting  the  service  needs  of  children 
and  their  families,  identify  service  gaps 
and  barriers  to  coordination  of  services, 
and  develop  and  carry  out  a 
comprehensive  five-year  plan  for 
providing  a  continuum  of  services  to       ' 
families  and  their  children. 

D.  Family  Preservation  and  Family 
Support:  Services  and  Principles 

As  one  part  of  our  implementation 
plan,  ACF  convened  a  series  of  focus 
groups  on  family  preservation  and 
family  support  services  in  the  fall  of 
1993.  Both  the  discussion  at  the  focus 
groups  and  the  literature  on  professional 
practice  reflected  general  agreement  on 
the  goals  for  family  support  and  family 
preservation  services.  These  services 
should  be  directed  towards: 

•  Assuring  the  safety  of  all  family 
members; 

•  Enhancing  parents'  ability  to  create 
safe,  stable,  and  nurturing  home 
environments  that  promote  healthy 
child  development; 

•  Assisting  children  and  families  to 
resolve  crises,  connect  with  necessary 
and  appropriate  services,  and  remain 
safely  together  in  their  homes  whenever 
possible;  and 

•  Avoiding  unnecessary  out-of-home 
placement  of  children,  and  helping 
children  already  in  out-of-home  care  to 
be  returned  to  and  be  maintained  with 
their  families  or  in  another  planned, 
permanent  living  arrangement. 

Family  support  sen'ices  are  primarily 
community-based  preventive  activities 
designed  to  alleviate  stress  and  promote 
parental  competencies  and  behaviors 
that  will  increase  the  ability  of  families 
to  successfully  nurture  their  children; 
enable  families  to  use  other  resources 
and  opportunities  available  in  the 
community;  and  create  supportive 
networks  to  enhance  child-rearing 
abilities  of  parents  and  help  compensate 
for  the  increased  social  isolation  and 
vulnerability  of  families. 

Examples  of  community-based  family 
support  services  and  activities  include: 

•  Respite  care  for  parents  and  other 
caregivers; 

•  Early  developmental  screening  of 
children  to  assess  the  needs  of  these 
children  and  assistance  in  obtaining 
specific  services  to  meet  their  needs; 

•  Mentoring,  tutoring,  and  health 
education  for  youth;  and 

•  A  range  of  center-based  activities 
(informal  interactions  in  drop-in 
centers,  parent  support  groups)  and 
home  visiting  activities. 

Family  preservation  sen'ices  typically 
are  services  designed  to  help  families 
alleviate  crises  that  might  lead  to  out-of- 
home  placement  of  children;  maintain 


the  safety  of  children  (and  other  family 
members)  in  their  own  homes;  support 
families  preparing  to  reunite  or  adopt; 
and  assist  families  in  obtaining  services 
and  other  supports  necessary  to  address 
their  needs  in  a  culturally  sensitive 
►  manner.  (If  a  child  cannot  be  protected 
from  harm  without  placement,  family 
preservation  services  are  not 
appropriate). 

Examples  of  family  preservation 
activities  and  services  include: 

•  Intensive  preplacement  preventive 
services; 

•  Respite  care  for  parents  and  other 
caregivers  (including  foster  parents): 

•  Services  to  improve  parenting  skills 
and  support  child  development; 

•  Follow-up  services  to  support 
adopting  and  reunifying  families; 

•  Services  for  youth  and  families  at 
risk  or  in  crisis;  and 

•  Community^oased  intervention  and 
advocacy  services  for  victims  of 
domestic  violence  and  their  dependents. 

Guiding  Principles 

Both  family  support  and  family 
preservation  services  are  based  on  a 
common  set  of  principles  or 
characteristics  which  help  assure  their 
responsiveness  and  effectiveness  for 
children  and  their  families.  Focus  group 
participants  frequently  pointed  out  that, 
while  various  models  of  services  or 
programs  are  available,  it  is  an  approach 
based  on  these  principles  that  should 
provide  an  organizing  framework  for 
planning  for  these  new  services. 

The  principles  emphasize  safety  for 
all  family  members;  a  family-focused 
approach  while  allowing  for  individual 
needs;  and  a  service  delivery  approach 
that  stresses  flexibility,  accessibility, 
coordination,  and  respect  for  cultural 
and  community  strengths.  (See  45  CFR 
1355.25) 

E.  Development  of  Family  Support  and 
Family  Presen'ation  Sen'ices 

Family  support  and  family 
preservation  services  are  not  new.  They 
date  back  to  the  turn  of  the  century,  e.g., 
Hull  House  and  the  settlement  house 
movement.  Recently,  however,  there  has 
been  increased  interest  in  such 
programs. 

Over  the  last  several  years.  State  and 
local  governments,  foundations, 
national  organizations,  nonprofit 
agencies,  and  professional  organizations 
have  begun  to  develop  and  implement 
family  support  and  family  presenation 
programs;  push  for  change  in  child 
welfare  programs,  including  reform  of 
State  laws  and  policies  to  support 
"family-centered  practice;"  and 
experiment  with  changing  the  way  child 
welfare  services  are  organized  and 
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deiiverad,  including;  Mri-iij;'i:.-ning 
linkages  with  other  agencies  and 
resources  and  moving  toward  greater 
community  diractioD  and  control  of 
services. 

A  few  examples  of  such  efforts 
include  the  American  Public  Welfare 
Association's  policy  on  Coinirntmeiit  to 
Change,  the  "oacategohzation  of 
funding"  and  collaborative  planning 
efforts  in  a  number  of  Slates,  the 
Children's  Trust  Funds  and  Children's 
Cabinets,  and  support  for 
demonstrations  of  improved  planning 
and  child  welfare  service  delivery  from 
the  Edna  Mc<A>nnell  Clark  Foundation, 
the  Annie  E.  Casey  Foundation,  and  the 
Kellogg  Foundation. 

Today,  there  are  a  variety  of  models 
of  family  preservation  providing 
services  to  families  at  risk  or  in  crisis. 
These  models  differ  in  level  of  intensity, 
services  approaches,  dufation  of 
services,  and  entrance  parameters. 
Speciflc  program  models  include 
Homebuilders,  the  Families  First 
programs.  Family  Services  America 
programs,  and  Maryland's  Intensive 
Family  Services  program. 

Also,  today,  there  are  hundretls  of 
community-based  family  support 
programs  nationwide  including  center- 
ba.sed  models  (family  resource  centers); 
school -based  models:  home-based 
models,  including  home  visiting 
programs:  and  models  that  combine 
several  approaches,  such  as  Parents  and 
Teachers,  the  Home  Instruction  FYogram 
for  Pre.st:hool  Youngsters  (HIPPY),  and 
the  fiealthy  Families  America  initiative. 
The  Family  ServKx«  America  programs 
are  rx>nsidered  both  family  preservation 
and  family  support. 

Many  Indian  tribes  and  tribal 
organizations  also  have  developed  and 
implemented  family-centered  or  family- 
based  services,  including  family 
preservation  and  family  support 
programs.  Tribal  programs  may  be 
center-based,  home-based  (include 
home  visiting),  or  contain  elements  of 
both.  Most  programs  seek  to  build  on 
family  strengths  and  use  traditional  and 
cultural  a<:tivities  as  a  part  of  their 
services  approach. 

Several  Federal  programs  or 
initiatives  aLso  have  focused  on 
prevention,  family-centered  practice, 
and  a  community-based  approach.  Some 
exaiTiples  include: 

•  Tne  Head  Start  Bureau's  Family 
Services  and  Family  Support  Projects, 
and  Parent  and  Child  Centers: 

•  The  National  ConiprtiheDsive  Child 
Development  Program  demortstration: 

•  The  National  Center  on  Child 
Abuse  and  Neglect's  State  community- 
based  prevention  grants  a.ssociaied  with 
Children's  Trust  Funds; 


•  The  National  Family  Support 
Resource  Canter  and  the  National 
Family-Based  Services  Resource  Center 
(beginning  in  1994.  it  will  be  known  as 
the  National  Family-Centered  Practice 
Resource  Canter)  funded  by  the 

•Children's  Bureau; 

•  The  Family  and  Youth  Services 
Bureau's  Family  Resource  and  Support 
program; 

•  The  Public  Health  Services'  (PHS) 
"Healthy  Start"  program; 

•  The  Office  of  Community  Services' 
Family  Support  Centers  (homeless 
families  demonstration); 

•  The  Department  of  Housing  and 
Urban  Development's  (HUD)  Family 
Self-Sufficiency  demonstration  program; 
and 

•  The  PHS  Child  and  Adolescent 
Services  System  Program  (CASSP),  a 
planning  model  for  coordinated  mental 
health  services  for  children  now 
implemented  in  all  States. 

F.  ACF  Implementation  of  the  Family 
Preservation  and  Support  Services 
Legislation:  Lessons  Learned  From  the 
Field 

The  Administration  for  Children  and 
Families  (ACF)  recognized  that  for  the 
new  program  to  be  effective,  we  needed 
to  engage  in  a  variety  of  learning 
activities  that  would  support  the 
development  of  useful  guidance  and 
appropriate  Federal  regulations. 

As  one  part  of  our  implementation  of 
this  new  legislation,  we  convened  a 
series  of  focus  groups  in  both  the 
Central  and  Regional  Offices  with 
family  support  and  family  preservation 
program  directors,  practitioners,  and 
experts;  State,  county,  and  city  child 
welfare  administrators;  State  and  local 
agencies  with  experience  in  providing 
such  services;  representatives  of  Indian 
tribes  and  regional  and  national  Tribal 
organizations;  national  advocacy, 
interest  group,  and  professional 
organizations:  representatives  of 
national  organizations  representing 
Covemors.  State  legislators,  and 
counties:  and  parents,  foster  parents, 
and  consumers  of  child  welfare  services. 
In  addition,  we  met  with  or  received 
written  materials  and  recommendations 
from  a  number  of  other  experts  and 
practitioners  in  the  field. 

The  suggestions,  guidance,  and 
information  we  received  through  this 
process  have  been  invaluable  to  us  in 
the  development  of  the  Program 
Instructions  to  Stales  and  Indian  tribes 
on  applying  for  FY  1994  funds  (ACYF- 
Pl-94-01,  ^uary  18.  1994.  and  ACYF 
PI-94-04.  January  18. 1994)  and  this 
Notice  of  Proposed  Rulemaking 
(NPRM): 


•  First,  both  the  Program  Instructions 
(Pis)  and  this  NPRM  follow  the  statutory 
requirements  closely-  In  the  NPRM,  we 
have  sought  to  avoid  detailed 
prescriptions  or  requirements  for 
specific  models  of  services  in  order  to 
allow  States,  Indian  tribes,  and  local 
communities  significant  flexibility. 
Instead,  we  have  identified  principles  of 
effective  family  support  and 
preservation  services  that  should  guide 
grantees  and  others  in  conducting  their 
planning  process  and  designing  specific 
services  programs  that  meet  the  needs  of 
children  and  families. 

•  Second,  both  the  Pis  and  this  NPRM 
focus  on  the  statutory  requirement  for  a 
five-year  plan:  they  emphasize,  for 
States  and  Indian  tribes  as  appropriate, 
the  opportunity  provided  by  the  law  in 
making  available  100  percent  Federal 
funding  for  planning  activities  leading 
to  the  development  of  the  five-year  plan. 
In  particular,  they  stress  the  value  of  a 
thoughtful,  strategic  planning  process 
that  includes  broad  consultation  and 
involvement  of  State  and  local  public 
agencies,  nonprofit  private  agencies, 
parents  and  other  consumers, 
representatives  of  professional  and 
advocacy  organizations,  and 
community-based  organizations  with 
experience  in  administering  programs 
for  children  and  families  (including 
family  support  and  family  preservation). 

•  Third,  while  focusing  on  the 
development  and  expansion  of  services, 
the  Pis  and  this  NPRM  highlight  the 
opportunity  provided  by  the  statutory 
require.ment  for  broad  consultation  and 
coordination  of  services.  In  particular, 
we  urge  States  and  Indian  tribes  to  use 
this  new  legislation,  the  new  planning 
requirements,  and  the  IOC  percent 
funding  as  a  catalyst  for  establishing  a 
continuum  of  coordinated  and 
integrated,  culturally  relevant,  family- 
focused  services  for  children  and 
families  regardless  of  funding  streams. 
Thus,  the  NPRM  requires  consultation 
and  coordination  both  within  the  child 
and  family  services  system  and  among 
the  other  service  delivery  systems 
providing  social,  economic,  and  health- 
related  support  to  children  and  their 
families. 

•  Fourth,  we  recognized  that  we 
could  not  expect  coordination  and 
collaboration  across  service  delivery 
systems  at  the  State  and  local  level  if  we 
did  not  take  steps  toward  improved 
coordination  at  the  Federal  level.  We 
have  been  working  with  the  Maternal 
and  Child  Health  Bureau  (MCHB).  the 
Center  for  Mental  Health  Services,  the 
Health  Resources  and  Services 
Administration,  the  Departnr>ent  of 
Justice,  and  other  agencies  to  explore 
and  act  on  collaboration  opportunities. 


An  early  example  of  this  effort  to 
support  children  and  family  services  is 
the  discretionary  announcement  by  the 
MCHB  to  support  the  State's  first  year 
family  preservation  and  support 
planning  process.  Another  example  is 
the  joint  funding  of  a  training  and 
technical  assistance  center  that  will 
focus  on  services  integration  among 
child  welfare,  maternal  and  child 
health,  and  mental  health  services 
delivery  systems. 

•  Finally,  recommendations  from  the 
field  influenced  the  development  of  our 
evaluation  and  training  and  technical 
assistance  plans  which  are  both  aimed 
at  supporting  and  strengthening 
effective  service  delivery  for  children 
and  family  services. 

G.  Vision  for  Family  Presen-ation  and 
Family  Support  Services 

In  passing  the  family  preservation  and 
support  legislation,  Congress  recognized 
that  new  funding  alone  would  not  be 
sufficient  to  meet  the  goals  of  the 
legislation  and  Pub.  L.  96-272.  New  or 
expanded  services  are  just  one  element 
needed  to  improve  the  child  and  family 
service  system.  In  order  to  ensure  that 
services  are  part  of  a  comprehensive, 
coordinated  service  delivery  system  that 
draws  heavily  on  community-based 
programs  in  its  design  and 
implementation,  States,  Indian  tribes, 
and  communities  are  encouraged  to  use 
these  new  resources  strategically  to 
carry  out  major  changes  in  the  ways 
services  are  delivered  and  in  the 
systems  that  deliver  them. 

Based  on  the  collective  views  of 
parents,  practitioners,  advocates, 
researchers,  and  others  who  shared  with 
ACF  their  concerns  and  hopes  for 
strengthening  the  American  family,  the 
vision  States,  communities,  and  Indian 
tribes  are  encouraged  to  develop  is  of  a 
child  and  family  service  system  that: 

•  Keeps  children  and  family  members 
safe  at  all  times: 

•  Builds  on  the  resources  and 
strengths  of  families: 

•  Offers  a  continuum  of  services  to 
children  and  families  that  is  family- 
focused,  easily  accessible,  and 
respectful  of  cultural  and  community 
characteristics;  and 

•  Links  the  child  and  family 
continuum  of  services  to  other 
community  child  and  family  services 
and  service  delivery  systems  (e.g., 
mental  health,  education,  housing, 
substance  abuse)  and  the  courts,  to 
ensure  that  families  have  access  to 
comprehensive  services  to  meet  their 
individual  needs. 

That  is.  in  addition  to  providing  funds 
for  expanding  services,  this  new 
program  offers  States  and  eligible  Indian 


tribes  an  extraordinary  opportunity  to 
assess  and  make  changes  in  service 
delivery  to  children  and  families.  The 
purpose  of  these  changes  is  to  assure 
safety  and  achieve  improved  well-being 
for  vulnerable  children  and  their 
families,  particularly  those 
experiencing,  or  at  risk  for.  abuse  and 
neglect.  Because  the  multiple  needs  of 
these  vulnerable  children  and  families 
cannot  be  addressed  adequately  through 
categorical  programs  and  fragmented 
service  delivery  systems,  we  encourage 
States  and  Indian  tribes  to  use  the 
planning  process  imder  the  new 
program  to  help  establish  a  continuum 
of  coordinated  and  integrated,  culturally 
relevant,  family-focused  services  for 
children  and  families. 

Among  the  elements  that  would 
ideally  be  part  of  tlie  child  and  family 
services  continuum,  depending  on 
family  needs,  are  family  support  and 
family  preservation  services:  child 
welfare  services,  including  child  abuse 
and  neglect  prevention,  intervention, 
and  treatment  services,  and  foster  care; 
and  services  to  support  reunification, 
adoption,  kinship  care,  independent 
living,  or  other  permanent  living 
arrangements.  Linkages  to  other  services 
and  service  systems  such  as  health, 
mental  health,  housing,  employment, 
education,  and  child  care,  complete  the 
picture  of  a  responsive  service  delivery 
system. 

Therefore,  we  expect  that  a  major  goal 
of  the  planning  process  States  and 
Indian  tribes  will  undertake  in  FY 
1994-95  will  be  to  examine  the  changes 
that  are  needed  to  make  delivery  of 
services  more  responsive  to  the  needs  of 
individuals  and  communities  and  more 
sensitive  to  the  context  in  which  they 
are  to  be  delivered. 

II.  Section  by  Section  Discussion  of  the 
NPRM 

A .  Highlights  of  the  NPRM 

1.  Approach  to  Writing  This  NPRM 

In  implementing  this  new  legislation, 
our  primary  aim  has  been  to  follow 
closely  the  statuton,-  requirements  as 
mandated  by  Congress.  Our  approach 
reflects  not  only  the  recommendations 
we  received  based  on  a  broad 
consultation  process  with  many  outside 
agencies,  but  also  our  commitment  to 
flexibility;  reducing  administrative 
burden;  and  supporting  State  and  Indian 
tribal  efforts  to  improve  the  health, 
development,  and  well-being  of 
children,  youth,  and  families. 

Overall,  we  have  emphasized  the 
importance  of  a  serious  planning 
process  and  the  development  of  a  five- 
year  plan  that  is  a  dynamic,  operational 
document.  The  NPRM  proposes 


considerable  flexibility  but  also  contains 
specific  minimum  requirements  in 
several  areas  which  we  believe  will 
assist  States  and  Indian  tribes  to 
strengthen  and  expand  services  and 
improve  service  delivery. 

2.  Principles  of  Child  and  Family 
Services 

As  guidance  to  States  and  Indian 
tribes,  we  have  included  principles  of 
services  most  often  identified  by 
practitioners  and  others  as  helping  to 
assure  effective  services  for  children, 
youth  and  families.  (See  §  1355.25) 

3.  Comprehensive  Child  and  Family 
Services  Plan  (CFSP) 

We  propose  to  consolidate  into  one 
five-year  plan  (rather  than  two  plans, 
one  of  which  currently  is  due  on  a  one, 
two.  or  three-year  cycle)  all 
requirements  applicable  to  the  two 
service  programs  under  title  IV-B. 
These  two  programs  are  administered  by 
the  same  agency,  generally  serve  the 
same  populations,  contain  similar  (in 
some  instances  identical)  planning 
requirements,  and  are  a  part  of  the  child 
and  family  services  continuum.  (See 
§1357.15) 

4.  Description  of  Other  Services 
Included  in  the  CFSP 

Because  services  under  the 
Independent  Living  Program  and  the 
Child  Abuse  Prevention  and  Treatment 
Act  are  also  a  part  of  the  child  and 
family  services  continuum,  we  propose 
that  the  CFSP  describe  the  services 
provided  under  these  funding  sources 
and  that  the  State  explain  how  these 
funds  are  coordinated  with  and 
integrated  into  the  services  continuum. 
(See  §  1357.15  (a),  (n)  and  (o)) 

5.  Joint  Planning  and  Approval  of  the 
CFSP  and  the  Annual  Progress  and 
Services  Report 

We  have  proposed  an  ongoing  joint 
planning  partnership  to  implement  the 
statutory  requirement  that  the  CFSP 
may  not  be  approved  unless  it  was 
jointly  developed  by  ACF  and  the  State 
(or  the  Indian  tribe)'.  Both  the  CFSP  and 
the  Annual  Progress  and  Services 
Report  must  be  jointly  developed  and 
approved  in  order  for  a  grantee  to 
receive  funding.  (See  §  1357.10(c)  and 
§  1357.15(b)) 

6.  Content  of  the  CFSP 

In  designing  their  family  preservation 
and  family  support  services  programs. 
States  and  Indian  tribes  may  select  the 
services  to  be  provided,  the  target 
populations,  and  the  geographic  areas 
where  services  will  be  provided.  We 
have  not  required  specific  "core" 
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st^rvictts.  iiuxinl  service  approaches, 
client  eligibility  criteria,  or  methods  for 
the  selection  of  priority  populations  or 
geographic  areas. 

In  aadition  to  the  statutory 
requirement  for  goals,  measures  of 
progress  toward  the  goals,  and  annual 
services  reports,  we  propose  to  require 
that  the  CFSP  include: 

•  A  vision  statement  (§1357. 15(g)); 

•  Measurable  obje<;tives  to  implement 
goals  (§1357.15(1)):  and 

•  Brief  descriptions  of  how  family 
preservation  and  support  services  in  the 
CFSP  are  or  will  be  linked  to  other 
services  in  the  child  and  family  services 
continuum;  how  the  title  IV-B  services 
will  help  meet  the  permanency 
planning  requirements  in  the  Ad;  how 
the  child  and  family  services  continuum 
is  designed  to  meet  the  service 
principles:  and  how  the  services  in  the 
continuum  will  be  coordinated  with 
other  public  services  and  service 
systems.  (See  §  1357.15  (o).  (p),  and  (q)) 

7.  Planning  Processes 

We  have  proposed  flexibility  but  also 
included  minimum  specific 
requirements  to  implement  the  statutory 
provisions  for  consultation  and 
coordination  of  services.  (See  §  1357.15 
(l)and(m)) 

In  addition,  we  have  proposed  that 
the  State  and  the  Indian  tribe,  as 
appropriate,  collect  existing  or  available 
information  as  the  basis  for  planning, 
priority  setting,  targeting  of  services, 
funding  decisions,  and  measuring 
progress  toward  the  goals  and 
objectives.  (See  §  1357.15(k)) 

8  Requirements  for  Indian  Tribes 

Taking  into  account  the  resources, 
needs,  and  circumstances  of  Indian 
tribes,  we  have  waived  some  and 
modified  other  programmatic  and  fiscal 
requirements  for  Indian  tribes.  (See 
§1357.15  and  §  1357.50(f)) 

We  have  also  proposed  a  pro<:cdure 
for  allowing  additional  Indian  tribes  to 
become  eligible  in  FY  1996-1998.  (See 
§  1357.50(d)) 

9  Administrative  Costs 

We  have  proposed  what  we  believe  is 
a  definition  of  administrative  costs  that 
will  be  easy  for  States  to  administer. 
(See  S  1357.32(g)) 

10.  Technical,  Editorial,  and 
Conforming  Changes 

Because  45  CFR  Parts  1355,  1356.  and 
1357  have  not  been  amended  recently, 
we  are  taking  advantage  of  this 
opportunity  to  make  technical,  editorial, 
and  conforming  changes. 

We  welcome  comments  on  all  aspects 
of  the  NPRM.  particularly  on  the  scope 


of  the  plan  and  the  level  of  effort  and 
usefulness  of  the  proposed  planning 
process. 

In  the  regulatory  text,  we  specify 
which  sections  are  applicable  to  States 
and  which  are  applicable  to  Indian 
tribes  In  those  sections  that  apply  to 
both  States  and  Tribes,  we  use  general 
language  such  as  "The  CFSP  must 
include — "  to  indicate  that  all  grantees 
must  meet  this  provision. 

B.  Section-by-Section  Discussion 

We  are  proposing  major  amendments 
in  45  CFR  part  1357  and  primarily 
technic:al  and  editorial  changes  in  45 
CFR  parts  1355  and  1356. 

The  most  important  change  is  found 
in  45  CFR  1357.15,  comprehensive  child 
and  family  services  plan  requirements, 
in  which  we  propose  a  planning  process 
leading  to  the  development  of  a 
consolidated  five-year  plan  for  the  two 
Federal  child  and  family  services 
programs  under  subparts  1  and  2  of  title 
IV-B 

Our  discussion  of  these  proposed 
amendments  will  follow  in  numerical 
order,  beginning  with  a  change  in  the 
title  of  subchapter  G  of  chapter  XIII  of 
title  45  of  the  Code  of  Federal 
Regulations.  In  the  title,  we  profKJse  to 
delete  the  term  "child  welfare"  and 
replace  it  with  the  term  "child  and 
family  servic:es"  to  refle<:t  the  change  in 
the  name  of  title  IV-B  of  the  Social 
Security  Act  made  by  Pub.  L.  103-66 

1.  Part  1355 — General 

Section  1355  10    Scope 

This  part  contains  general 
requirements  applicable  to  both  title  IV- 
B  and  title  IV-E  of  the  Social  Security 
Act.  We  are  proposing  to  clarify  in 
§  1355.10  that  the  title  IV-B 
requirements  also  are  applicable  to 
Indian  tribes  unless  otherwise  specified. 

Section  1355.20    Definitions 

In  §  1355.20.  we  are  proposing  to 
make  technical  changes  in  four 
definitions  and  to  add  one  new 
definition.  The  terms  "ACYF"  and 
"Commissioner"  are  revised  to  reflect  a 
change  in  name  and  organizational 
structure  which  combined  two  of  the 
Departments  operating  divisions 
(Family  Support  Administration  and 
Office  of  Human  Development  Services) 
into  the  Administration  for  Children 
and  Families  in  1991. 

The  term  "State"  is  revised  to  delete 
an  outdated  cross-reference  to  two 
sections  in  45  CFR  pwrt  1356  and  to 
clarify  which  jurisdictions  are  eligible 
for  funding  under  titles  IV-B  and  IV-E. 

The  term  "State  agency"  is  revised  to 
refiect  the  requirement  in  sections  422 


and  471  of  the  Social  Security  Act  that 
the  State  title  IV-B.  title  IV-E.  and  title 
XX  (social  services  block  grant) 
programs  must  be  administered  by  the 
same  State  agency.  An  exception  to  this 
requirement  for  States  with  certain 
administrative  structures  in  place  on 
December  1. 1974,  is  permitted  by 
section  103(d)  of  Pub.  L  96-272  and  is 
included  in  the  definition. 

Because  the  Independent  Living 
Program  (ILP)  is  now  permanently 
authorized  under  section  477  of  the 
Social  Security  Act  and  is  a  part  of  the 
State's  child  and  family  services 
continuum,  we  have  added  a  definition 
of  the  ILP  in  this  section. 

Section  1355.21     State  Plan 
Requirements  for  Titles  A^-B  and  IV-E 

We  are  proposing  a  conforming 
amendment  in  §  1355.21(c)  to  clarify 
that  the  State  and  the  Indian  tribe  must 
make  the  five-year  Child  and  Family 
Services  Plan  and  the  Annual  Progress 
and  Services  Reports  available  for 
public  review  and  inspection.  The 
requirement  that  the  State  title  IV-E 
plan  also  be  available  is  a  current 
requirement  in  §  1355.21(c). 

Section  1355.25    Principles  of  Child 
and  Family  Sen'ices 

A  new  §  1355. 25j  Principles  of  child 
and  family  services,  is  proposed  to  be 
added.  These  general  principles  are 
provided  as  guidance  to  States  and 
Indian  tribes  as  they  develop  and 
operate  child  and  family  services  and 
move  towards  a  more  coordinated 
service  delivery  system  for  children  and 
families.  These  are  the  principles  most 
of^en  identified  by  practitioners  and 
others  as  helping  to  ensure  responsive 
and  effective  services,  particularly  for 
family  support  and  preservation 
services. 

The  principles  emphasize  the 
paramount  importance  of  the  safety  of 
all  members  of  the  family,  including 
victims  of  child  abuse  and  neglect  and 
victims  of  domestic  violence  and  their 
dependents.  "Family  preservation"  does 
NOT  mean  that  the  family  must  stay 
together  or  "be  preser\'ed"  under  all 
circumstances. 

At  the  same  time,  the  principles 
reflect  the  goal  of  supporting, 
pre.ser\'ing,  and  strengthening  families 
as  the  best  way  to  promote  the  safety, 
well-being,  and  the  healthy 
development  of  children.  They 
emphasize  family-focused  services 
where  family  strengths  are  identified, 
enhanced,  respected,  and  mobilized. 

The  service  principles  also  address 
the  needs  of  individual  family  members 
who  may  need  protection  or  special 
treatment  and  whose  "best  interest" 


may  be  temporary  care  or  permanent 
placement  away  from  the  family.  They 
also  address  the  need  for  permanency 
for  all  children,  including  services  to 
emancipating  youth. 

In  addition,  the  principles  provide 
guidance  in  bringing  about  changes  in 
State,  local,  and  Indian  tribal  child  and 
family  service  delivery.  They  emphasize 
the  importance  of  accessibility, 
flexibility,  coordination,  and  building 
on  community  and  cultural  strengths.  A 
ser\'ice  delivery  system  organized  as  a 
continuum  with  linkages  to  other 
supports  and  programs  is  seen  as  most 
effective  in  serving  children  and 
families. 

Accessibility  in  Relation  to  the 
Americans  With  Disabilities  Act 

Related  to  the  principle  that  services 
should  be  accessible  is  the  civil  rights 
requirement  under  the  Americans  with 
Di.sabilities  Act  (ADA)  for  accessibility 
to  services  by  the  disabled.  Enacted  on 
July  26. 1990,  the  ADA  provides 
comprehensive  civil  rights  protection  to 
individuals  with  disabilities  in  the  areas 
of  employment,  public  accommodation. 
State  and  local  government  services, 
and  telecommunications.  The  ADA 
defines  public  accommodations  as 
facilities  whose  operations  affect 
commerce  and  fall  within  twelve 
specified  categories,  including  social 
service  center  establishments.  Title  11  of 
the  ADA  governs  actions  by  State  and 
local  governments;  title  III  governs 
actions  by  public  accommodation. 

The  ADA  is  administered  by  the  U.S. 
Department  of  Justice  (DOJ).  However, 
most  States  have  established  a  central 
contact,  usually  in  the  Office  of  the 
Governor  or  Attorney  General,  and 
questions  about  the  ADA  should  be 
referred  to  that  contact  first.  In  addition. 
DOJ  has  established  a  technical 
assistance  Information  Line  for  public 
inquiries.  The  Information  Line  is 
available  24  hours  daily  at  (202)  514- 
0301  (voice)  or  (202)  514-0381  (TDD). 
(This  number  will  be  replaced  with  a 
loll  free  800  number  in  the  future.) 
Lastly,  written  inquiries  about  the  ADA 
may  be  directed  to:  U.S.  Department  of 
justice.  Civil  Rights  Division,  Public 
.^(X'ess  Section,  P.O.  Box  66738. 
Washington.  IX)  20035-6738. 

Section  1355.30    OtJier  Applicable 
Regulations 

This  section  is  amended  to  provide  an 
updated  and  corret:ted  list  of  other 
regulations  applicable  to  titles  IV-B  and 
IV-E.  We  also  have  indiiiited  which 
regulations  or  which  sections  of  the 
regulations  apply  to  whirJi  titles.  We 
have  added: 

•  Part  30  (claims  collettian): 


•  Part  76  (drug  free  work  pla(» 
requirements); 

•  Parts  80.  81,  84,  and  91 
(implementation  of  the  civil  rights 
statutes): 

•  Part  92  (uniform  administrative 
requirements  for  grants  to  States); 

•  Part  93  (lobbyinc  restrictions); 

•  Part  97  (consolidated  grants  to 
insular  areas);  and 

•  Part  100  (consolidation  and 
simplification  of  State  plans). 

We  also  propose  to  delete  two 
regulations.  The  requirements  in 
§  205.101  that  identifying  and 
organizational  information  must  be 
provided  by  the  administering  agency 
are  now  incorporated  into  proposed 
§  1357.15  (e)  and  (0;  Section  205.150  is 
proposed  to  be  deleted  as  the  cost 
allocation  plan  requirements  now  are 
found  in  45  CFR  part  95. 

We  want  to  call  attention  to  a 
proposed  change  in  the  applicability  of 
45  CFR  part  95,  snbpart  A.  Subpart  A, 
Time  Limits  for  States  to  File  Claims,  is 
based  on  section  1132  of  the  Act  and 
now  covers  title  IV-B  and  the 
bidependent  Living  Program  (as  part  of 
title  IV-E).  However,  the  States  do  not 
submit  claims  for  the  title  IV-B 
programs  or  the  Independent  Living 
Program  (ILP)  in  accordance  with 
section  1132.  Accordingly,  we  propose 
to  specify  that  part  95.  subpart  A,  does 
not  apply  to  these  programs. 

The  statute  for  both  the  ILP  and  title 
IV-B.  subpart  2,  requires  that  funds  be 
expended  (liquidated)  within  two  vears. 
For  these  two  programs.  States  (and 
Indian  tribes  participating  in  the  subpart 
2  program)  must  file  a  Standard  Form 
SF-269  expenditure  report  90  days  after 
the  end  of  the  two-year  expenditure 
period.  Therefore,  other  time  limits  to 
file  claims  are  not  applicable,  i.e., 
subpart  A  of  part  95. 

We  have  proposed  in  §  1357.30(i)  a 
two  year  expenditure  period  for  title  IV- 
B.  subpart  1  fund.s.  If  approved,  this 
change  will  have  the  operational  effect 
of  requiring  an  SF-2B9  expenditure 
refwrt  for  ail  three  programs. 

States  typically  have  no  difficulty  in 
accounting  for  their  expenditures  within 
the  two  year  period.  Therefore,  we  see 
no  need  to  keep  title  IV-B  funds  open 
on  an  extended  basis  as  currently 
allowed  in  subpart  A  of  part  95.  We 
believe  this  provision  has  been 
burdensome  administratively  to  both 
Federal  and  State  offices. 

2.  Part  1356 — Requirements  Applicable 
to  Title  IV-E 

In  §  1356.10.  we  have  revised  the 
language  to  indicate  that  part  1356  now 
contains  requirements  applicable  to  the 
Independent  Living  Program. 


A  new  §  1356.80.  Independent  Living 
Program  (ILP),  is  added  to  summarize 
the  statutory'  provisions  applicable  to 
this  program. 

3.  Part  1357 — Requirements  Applicable 
to  Title  IV-B 

Section  1357.10    Scope  and  Definitions 

Paragraph  (a)  of  §  1357.10  is  revised  to 
expand  the  scope  of  part  1357  to 
include  the  new  subpart  2  of  title  IV-B 
(family  preservation  and  support 
services). 

Paragraph  (b)  of  this  section  is 
amended  to  provide  that  the  services 
under  both  subparts  1  and  2  of  title  IV- 
B  must  be  available  on  the  basis  of  the 
need  for  the  sen,  ice  and  may  not  be 
denied  on  the  basis  of  income  or  length 
of  residence  in  the  Stale  or  the  Indian 
tribe's  jurisdiction.  This  general 
eligibility  statement  does  not  preclude  a 
State  or  an  Indian  tribe  from  selecting 
populations  or  geographic  areas  to 
which  family  preservation  and  family 
support  services  will  be  targeted  nor 
from  moving  toward  Statewideness  of 
child  welfare  services  as  required  in 
Section  422  of  the  Act. 

In  paragraph  (c),  we  have  revistni  the 
three  definitions  currently  in  paragraph 
(c)  and  added  five  definitions  or 
clarifications  of  the  following  terms: 
children,  community-based  servi<«s. 
families,  family  preservation  servi«:es, 
and  family  support  sen.  ices.  The 
following  three  definitions  are  revised: 

a.  The  current  definition  of  "Child 
welfare  services  plan  (CWSP)"  is 
revised  to  reflect  the  broader,  more 
comprehensive  scope  and  content  of  »h<? 
proposed  "Child  and  Family  Serviivs 
Plan  (CFSP)." 

b.  The  revised  definition  of  "Child 
welfare  sen  ices"  (title  IV-B.  subpart  1) 
is  taken  verbatim  from  section  425  of 
the  Act.  We  propose  to  include  this 
language  because  we  believe  that  as 
many  public  and  private  agencies  and 
organizations  work  together  to  provide 
new  and  more  effective  senices  and 
bring  about  changes  in  how  sen  i(-.es  are 
delivered,  a  clear  understanding  of  the 
purposes  to  which  child  welfare 
senices  are  directed  would  be  helpfiil. 

c.  The  current  definition  of  "Joint 
planning"  is  revised  to  propose  a 
revitalized  partnership  process  betwr>»;ii 
ACF  and  the  State  and  between  ACF 
and  the  Indian  tribe  in  the  development 
and  implementation  of  child  and  fiimily 
serv  ices  programs.  This  process  is 
intended  to  be  characterized  by  mutual 
respe<-t  and  shared  responsibility  on  the 
part  of  all  participants. 

Joint  planning  is  required  forapprov.il 
of  the  five-year  Child  and  Family 
Sen-ices  Plan  (section  432(b)  of  ihe  Ad) 
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and  is  proposed  for  the.development 
and  approval  of  the  Annual  Progress 
and  Services  Report  (§  1357.15(b)(4)). 
We  view  joint  planning  as  a  process 
of  discussion,  consultation,  and 
negotiation  between  the  parties.  It  also 
may  include  Federal  technical 
assistance,  as  needed.  Through  joint 
planning.  State  and  Federal  staff,  and 
Indian  tribes  and  Federal  staff,  with 
appropriate  consultation  and 
participation  of  other  State,  local,  and 
community-based  stakeholders,  review 
and  discuss  key  strategic  decisions  such 
as; 

•  Priorities  for  services  and  for  target 
populations; 

•  Proposed  goals  and  objectives; 

•  Unmet  needs.  ser\ices  gaps,  and 
overlaps  in  funding; 

•  Other  funding  resources  available  to 
provide  the  services  needed; 

•  The  State  and  local  organizations, 
foundations,  and  agencies  with  which 
the  State  or  Indian  tribe  can  consult  and 
coordinate  services; 

•  Ongoing  plans  to  move  toward  the 
goals  and  objectives  by  improving  the 
service  delivery  system  and  ensuring  a 
more  efficient  comprehensive  system  of 
care  for  children  and  families;  and 

•  Methods  for  reviewing  progress 
toward  the  selected  goals  and  objectives. 

Joint  planning  also  includes  Federal 
guidance  and  technical  assistance  after 
the  plan  has  been  developed  and 
approved.  This  is  provided  through 
follow-up  review  and  discussion  of 
progress  in  accomplishing  the  goals  and 
objectives  identified  in  the  plan  and 
updating  the  plan  as  appropriate 

The  following  new  aefinitions  and 
clarifications  of  terms  are  proposed: 

a.  The  term  children  refers  to 
individuals  from  birth  to  the  age  of  21. 
with  spei;ial  empha.sis  on  serving  youth, 
adolescents,  and  young  adults  because 
too  often  they  are  overlooked  as  child 
and  family  services  are  develof>ed. 

This  proposed  language  is  not 
intended  to  su[)ers«de  a  State's  legal 
definition  of  child,  children,  or  age  of 
majority.  Rather,  it  is  intended  to 
emphasize  that  there  are  no  age 
restrictions  for  the  purpose  of  providing 
servit;es  to  children  under  title  IV-B. 

b  The  term  cominiwitybnsed  scniccs 
refers  to  service  programs  characterized 
by  accessibility  and  responsiveness  to 
individual,  family,  and  community 
needs  and  which  may  be  provided  by 
public  or  private  nonprofit  agencies  or 
organizations  including  community- 
based  organizations.  The  proposed 
language  is  intended  as  guidance  to 
States  and  Indian  tribes  in  identifying 
and  working  with  those  local  agencies 
and  organizations  whose  services  are 
most  likely  to  exemplify  the  principles 


of  child  and  family  services  in  45  CFR 
1355.25. 

c.  The  term  families  is  proposed  to 
include  persons  needing  services 
regardless  of  their  family  configuration. 
The  language  of  the  new  family  support 
and  family  preser\'ation  legislation 
explicitly  refers  to  biological,  adoptive, 
foster,  and  extended  families  as 
recipients  of  these  services.  Several 
agencies,  organizations  and  focus  group    , 
participants  urged  that  we  use  the 
broadest  possible  language  in  this 
definition,  e.g..  "families  as  defined  by 
themselves."  Although  we  did  not 
include  this  phrase  in  the  proposed 
definition,  we  are  in  general  agreement 
with  its  intent. 

d.  The  proposed  definitions  of  the 
terms  family  presenation  senices  and 
family  support  senices  are  taken  from 
the  statute.  (Section  431  of  the  Act)  In 
addition,  language  from  the  Conference 
Report  has  been  added  to  provide 
additional  examples  of  family  support 
services. 

The  literature  on  professional  practice 
and  the  discussion  at  the  focus  groups 
refiected  general  agreement  on  the  goals 
for  family  support  and  family 
preservation  ser\ices.  These  services 
should  be  directed  towards: 

•  Enhancing  parents"  ability  to  create 
safe,  stable  and  nurturing  home 
environments  that  promote  healthy 
child  development; 

•  Assisting  children  and  families  to 
resolve  crises,  connect  with  necessary 
and  appropriate  services,  and  remain 
safely  together  in  their  homes; 

•  Avoiding  unnecessary  out-of-home 
placement  of  children;  and 

•  Helping  children  already  in  out-of- 
home  care  to  be  returned  to  and  be 
maintained  with  their  families  or  in 
another  planned,  permanent  living 
arrangement. 

Currently,  a  number  of  program 
models,  approaches,  and  levels  of 
family  preservation  services  are  in 
operation.  In  this  NPRM.  the  term 
■■family  preservation'  is  used  to  include 
all  such  serv  ice  options.  We  do  not  plan 
to  require  and  do  not  endorse  any 
specific  program  model  for 
implementation.  Some  activities,  such 
as  respite  care,  home  visiting,  and 
assistance  in  obtaining  services,  may  be 
considered  either  a  family  support  or  a 
family  preservation  service. 

Section  I357.l5(a}    Scope 

Section  1357.15  contains  the 
requirements  we  are  proposing  for  the 
development  of  the  comprehensive  five- 
year  Child  and  Family  Services  Plan 
(CFSP).  We  solicit  comment  on  the 
overall  requirements  of  the  plan  and 
weU-ome  suggestions  which  could  result 


in  minimizing  the  collection  and 
analysis  of  information  and  the 
reporting  requirements  in  the  plan. 

This  section  consists  of  twenty-two 
paragraphs  (a)  through  (v).  The 
paragraphs  cover  discrete  topics  such  as 
general  provisions  related  to  scope, 
eligibility  for  funds,  and  required 
assurances;  paragraphs  on  the  specific 
content  of  the  comprehensive  plan, 
including  a  vision  statement,  goals,  and 
objectives:  requirements  for  the 
description  of  the  services  to  be 
provided,  the  populations  to  be  served, 
and  the  geographic  areas  to  be  targeted; 
specific  proposals  for  the  planning 
process  leading  to  the  development  of 
the  plan;  and  other  provisions  fo<:used 
on  the  continuum  of  services, 
permanency  planning  efforts,  and  other 
statutory  requirements. 

Paragraph  (a)(1)  of  this  section 
specifies  the  overall  scope  of  the  plan  by 
proposing  the  consolidation  into  one 
comprehensive  five-year  plan  of  both 
the  family  preservation  and  family 
support  services  and  the  child  welfare 
services  programs  under  title  IV-B  of 
the  Social  Security  Act. 

Paragraph  (a)(2)  proposes  that  the 
plan  must  include  information  on  the 
Independent  Living  Program  (ILP)  and 
two  formula  grant  programs  under  the 
Child  Abuse  Prevention  and  Treatment 
Act  (CAPTA). 

Paragraph  (a)(3)  clarifies  that  some 
requirements  in  §  1357  apply  only  to 
States,  some  apply  only  to  Indian  tribes, 
and  some  apply  to  both  as  specified. 

Overall,  paragraph  (a)  is  based  on 
section  432  of  the  Act  (subpart  2)  which 
requires  States  and  eligible  Indian  tribes 
to  submit  a  five-year  plan  for  family 
preservation  and  family  support 
services.  It  is  also  based  on  section  422 
of  the  Act  (subpart  1)  which  requires  a 
State  plan  for  child  welfare  services. 

We  elected  to  consolidate  the 
planning  and  reporting  requirements  for 
the  two  title  IV-B  programs  for  several 
reasons.  Child  welfare  services  and 
family  preservation  and  family  support 
services  are  both  a  part  of  the  child  and 
family  services  continuum;  both 
programs  are  administered  by  the  same 
agency  and  address  common  problems 
of  the  same  population  of  children  and 
families,  bi  addition,  focus  group 
participants  urged  us  to  consolidate 
planning,  application  requirements,  and 
program  reporting,  where  possible. 

Currently  under  subpart  1,  States  and 
Indian  tribes  may  submit  their  child 
welfare  services  plan  at  one,  two,  or 
three  year  intervals.  Combining  the 
planning  and  reporting  requirements  for 
subparts  1  and  2  will  reduce  the  number 
of  plans  and.  consequently,  the 
administrative  burden.  More 


importantly,  one  comprehensive  plan 
will  assist  both  States  and  Indian  tribes 
to  plan  for  and  make  more  effective  use 
of  resources  and  develop  a  more 
integrated,  coordinated,  and  family- 
focused  service  system. 

We  considered  requiring  States  to 
consolidate  three  additional  programs  in 
the  CFSP — the  Independent  Living 
Program  (ILP)  under  title  IV-E,  section 
477;  and  the  two  child  abuse  and 
neglect  formula  grant  programs  under 
the  Child  Abuse  Prevention  and 
Treatment  Act  (CAPTA):  Part  I  (Basic 
State  grants)  and  Part  II  (Medical 
Neglect/Disabled  Infants  State  grants) 
(sections  107(a)  and  107(g)  of  CAPTA). 

However,  although  the  ILP  and  the 
CAPTA  programs  are  both  a  part  of  the 
State's  child  and  family  services 
continuum,  and  their  inclusion  in  the 
CFSP  would  reinforce  and  strengthen 
the  comprehensiveness  and  usefulness 
of  the  CFSP,  the  current  statutory  and 
administrative  requirements  in  these 
three  programs  are  barriers  to 
consolidation  at  this  point.  We  may 
propose  the  inclusion  of  additional 
programs  in  the  CFSP  at  a  future  date. 

Instead,  paragraph  (a)(2)  proposes  to 
require  that  the  State's  CFSP  must 
contain  the  same  descriptive  services 
information  on  the  ILP  and  the  two 
CAPTA  formula  grant  programs  as  on 
other  child  and  family  services.  (See  45 
CFR  1357. 15{n))  We  believe  that  the 
inclusion  of  this  information  will 
facilitate  ongoing  coordination, 
consultation,  and  joint  planning  efforts 
among  these  programs  and  assist  States 
to  move  toward  a  more  comprehensive 
ser\'ice  delivery  system.  In  addition, 
representatives  of  the  ILP  and  CAPTA 
programs  will  be  involved  in  the 
development  and  implementation  of  the 
CFSP,  e.g.,  the  consultation,  and  other 
processes  leading  to  the  development  of 
goals  and  objectives  and  the  required 
description  of  services  in  the  plan.  (See 
paragraph  (1)  of  this  section.) 

Although  there  are  barriers  to 
requiring  the  ILP  in  the  plan,  there  is 
nothing  to  prohibit  a  State  from 
including  in  the  CFSP  the  information 
needed  to  receive  annual  ILP  funding. 
Section  477  of  the  Act  requires  that  the 
annual  ILP  application  be  submitted 
prior  to  February  1.  As  long  as  this  date 
is  met,  States  may  submit  the  required 
program  and  fiscal  information  and 
assflrances  either  in  the  CFSP  or  by  the 
statutory  due  date.  For  example.  States 
could  submit  information  for  the  FY 
1996  ILP  application  either  as  a  part  of 
the  FY  1995  CFSP  (due  June  30,  1995) 
or  by  January  31, 1996.  If  a  State  elects 
to  consolidate  the  ILP  application 
information  into  the  CFSP,  funding  for 
the  independent  living  program  will  not 


be  withheld  in  the  event  that  a  State's 
CFSP  is  not  approved  for  reasons 
unrelated  to  the  ILP  program. 

States  and  Indian  tribes  may,  and  are 
encouraged  to,  include  additional  child 
and  family  services  programs  in  the 
CFSP,  at  their  option.  (See  45  CFR 
100.12.) 

Section  1357.15(b)    Eligibility  for  Funds 

Paragraph  (b)  specifies  the  eligibility 
requirements  for  receipt  of  funds  under 
title  rV-B,  subparts  1  and  2. 

Paragraph  (b)(1)  requires  that,  in  order 
to  receive  FY  1995  title  IV-B  fiinding, 
States  and  Indian  tribes  must  submit  for 
approval  a  five-year  Child  and  Family 
Services  Plan  (CFSP).  In  order  to  receive 
funding  in  subsequent  years,  States  and 
Indian  tribes  must  submit  for  approval 
an  Annual  Progress  and  Services  Report 
that  meets  the  statutory  and  regulatory 
requirements  of  title  IV-B,  subparts  1 
and  2. 

Assuming  that  Congress  appropriates 
the  necessary  funds,  FY  1995  funds  will 
be  available  when  the  CFSP  has  been 
submitted  and  is  approved;  FY  1996 
funds  will  be  available  in  FY  1996  based 
on  the  projected  FY  1996  services 
information  included  in  the  CFSP.  FY 
1997  funds  will  be  available  in  FY  1997 
based  on  the  Annual  Progress  and 
Services  Report  due  to  ACF  June  30, 
1996. 

Paragraph  (b)(2)  states  the 
requirements  in  section  432  (a)  and  (b) 
of  the  Act  that  a  plan  will  be  approved 
only  if  it  was  developed  through  a 
process  of  joint  planning  between  ACF 
and  the  State  (or  the  Indian  tribe),  and 
only  after  broad  consultation  by  the 
State  (and  the  Indian  tribe  as  indicated) 
with  appropriate  public  and  nonprofit 
private  agencies  and  community-based 
organizations  with  experience  in 
administering  programs  of  services  for 
children,  youth  and  families. 

Paragraph  (b)(3)  proposes  to  require 
that  the  Annual  Progress  and  Services 
Report  will  be  approved  only  if  it  was 
developed  through  a  process  of  joint 
planning  between  ACF  and  the  State  (or 
the  Indian  tribe)  and  if  it  meets  the 
requirements  of  §1357.16  of  this  Part. 

Paragraph  (b)(4)  proposes  to  give  the 
State  and  the  Indian  tribe  the  option  of 
submitting  the  FY  1995-1999  CFSP  and 
the  FY  1996  Annual  Progress  and 
Ser\'ices  Report  in  the  format  of  its 
choice,  but  requires  that  these  two 
documents  be  submitted  to  the 
appropriate  ACF  Regional  Office  no 
later  than  June  30,  1995. 

Section  1357.15(c)    Assurances 

We  are  proposing  in  §  1357.15(c)  that 
the  CFSP  must  contain  the  assurances 
applicable  to  both  title  IV-B  programs. 


Once  signed  by  the  appropriate 
official,  the  assurances  will  remain  in 
effect  on  an  ongoing  basis  (not  just 
during  the  five-year  plan)  and  will  need 
to  be  re-submitted  only  if  significant 
changes  in  the  State's  or  the  Indian 
tribe's  program  affects  an  assurance. 

In  the  interest  of  clarity  and 
convenience  for  grantees,  ACYF  will 
develop  a  compilation  of  all  assurances 
for  the  two  title  IV-B  programs. 

Section  1357.15(d)    The  Child  and 
Family  Sen'ices  Plan  (CFSP):  General 

Section  1357.15(d)  proposes  that  the 
CFSP  must  be  developed  based  on  three 
important  planning  activities,  two  of 
which  are  found  in  both  subparts  of  title 
IV-B  (sections  422  and  432  of  the  Act). 
Subsequent  paragraphs  of  this  section 
contain  specific  requirements  for  these 
activities.  The  two  statutory 
requirements  are: 

•  Broad  involvement  and 
consultation  with  a  wide  range  of 
appropriate  public  and  nonprofit  private 
agencies  and  community-based 
organizations,  parents,  and  others  (see 
also  §1357.15(1));  and 

•  Coordination  of  the  provision  of 
services  with  other  Federal  and 
federally  assisted  programs  ser\  ing 
children  and  families,  including  youth 
and  adolescents  (see  also  §  1357.i5(m)). 

In  addition,  we  propose  to  add,  as  a 
necessary  basis  for  planning  and 
developing  the  CFSP,  the  collection  of 
baseline  information  (see  also  §  1357.15 
(k)).  We  are  not  proposing  the  collection 
of  extensive  new  data  by  States  or 
Indian  tribes,  but  are  emphasizing  the 
use  of  existing  and  available  data 
supplemented,  if  needed,  by  specific 
studies.  We  believe  such  information 
will  help  States  and  Indian  tribes 
determine  those  programmatic  and/or 
geographic  areas  where  the  well-being 
of  children  and  families  is  threatened; 
assess  needs  and  existing  services  and 
resources;  identify  gaps  in  services: 
select  priorities  for  services  funding; 
assist  in  the  selection  of  goals  and 
objectives;  and  develop  opportunities 
for  bringing  about  more  effective  and 
accessible  services  for  children,  youth, 
and  families. 

Child  welfare  information  systems 
which  States  currently  are  designing 
and  implementing  based  on  recently 
authorized  enhanced  funding  will  be 
one  source  of  valuable  information 
during  the  implementation  of  the  CFSP. 

Section  1357.15(e)    State  Agency 
Administering  the  Programs 

We  are  proposing  in  §  1357.15(e)  that 
the  CFSP  identify  the  name  of  the  State 
agency  that  will  administer  the  title  IV— 
B  programs  under  the  plan.  Except  as 
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provided  by  statute,  tht  same  agency 
must  adininister  or  supervise  the 
administration  of  the  programs  under 
titles  IV-B.  IV-E.  and  XX  of  the  Act. 
(See  dennition  of  Slate  af^ency  in  45 
CFR  1355.20.) 

We  are  further  proposing  in  paragraph 
(e)  that  the  CFSF  include  a  description 
of  the  organization  and  function  of  the 
State  agency  and  organizational  charts 
as  appropriate.  It  also  must  identify  the 
organizational  unit(s)  within  the  State 
agency  responsihle  for  the  operation  and 
administration  of  the  CFSP.  and  include 
a  description  of  the  unit's  organization 
and  function  ai>d  a  copy  of  the 
organizational  chart(s).  This  information 
is  Liirrently  required  by  45  CFR  205.101 
(see  also  45  CFR  1355.30).  We  are 
proposing  to  include  the  required 
information  here  and  delete  the  cross- 
reference  in  45  CFR  1355. .30. 

Section  1357.15(f)    Indian  Tribal 
Orgntuzation  Administering  the 
Progwinlsl 

We  are  proposing  in  §  1357.15  (f)  that 
the  Indian  tribe's  O-'SP  must  provide 
the  name  of  the  Indian  thtial 
organization  (ITO)  designated  to 
administer  funds  under^tle  IV-B. 
subpart  1.  child  welfar6  services  and/or 
under  title  IV-B.  subpart  2.  family 
preservation  and  family  support 
services.  If  the  Indian  tribe  rec-eives 
funds  under  both  subparts,  the  same 
agency  or  organization  must  administer 
both  programs. 

Setiion  1357.15(0  also  proposes  that 
the  CFSP  of  the  Indian  tribe  must 
include  a  description  of  the  organization 
and  function  of  the  office  responsible 
for  the  operation  and  administration  of 
the  CFSP.  an  organizational  chart  of  that 
ofnce,  and  a  description  of  how  that 
ofTxs  relates  to  tribal  and  other  offices 
operating  or  administering  services 
programs  within  the  Indian  tribe's 
service  area.  e.g..  Indian  liealth  Service. 

Section  1357.15(g)     Vision  Statement 

The  new  focus  on  family-based 
services  and  community  linkages 
requires  changes  in  vision,  philosophy, 
and  in  the  design  and  delivery  of  child 
and  family  services.  In  order  for  States 
and  Indian  tribes  to  develop  a  realistic 
yet  forward  looking  CFSP,  we  believe 
that  they  must  Hrst  s&t  forth  their  vision 
in  providing  services  to  children  and 
their  families. 

The  Program  Instructions  encouragtni 
States  and  Indian  tribes  to  use  up  to  $1 
million  of  the  100  percent  Federal  FY 
1994  funds  and  the  planning  period  to 
help  articulate  that  vision.  Paragraph  (g) 
proposes  that  the  CFSP  must  include 
the  vision  statement  as  developed  by  the 
State  and  the  Indian  tribe. 


Section  1357.15(h)    Goals 

Section  432(aK2)  of  the  Act  requires 
that  the  CFSP  describe  the  goals  to  be 
acxomplished  in  the  five-year  plan  and 
describe  the  methods  to  be  used  to 
measure  progress  toward  the  goals. 

We  are  proposing  in  paragraph  (h) 
that  States  and  Indian  tribes  build  on 
their  vision  statement  and  philosophy 
and  develop  goals  for  the  next  five 
years.  Goals  must  be  stated  in  the  CFSP 
and  must  be  expressed  in  terms  of  the 
improved  outcome  expected  for 
children,  youth  and  families,  and  for 
their  safety  and  well-being.  Goals  also 
must  be  stated  in  terms  of  the 
development  of  a  more  comprehensive, 
coordinated,  and  effective  child  and 
family  service  delivery  system. 

States  and  Indian  trib€«  should  utilize 
data  on  the  well  being  of  children  and 
families,  needs,  resources,  and  other 
information  obtained  during  the 
planning  process  in  the  development  of 
goals. 

Section  13S7.15(i)    Ob/ectives 

We  propose  in  paragraph  (i)(l)  that 
goals  must  be  translated  into  reali.stic, 
specific,  and  measurable  objectives 
which  must  be  included  in  the  CFSP. 
The  objectives  should  focus  on 
outcomes  for  children,  youth,  and/or 
families  or  on  elements  of  service 
delivery  that  are  linked  to  outcomes  in 
important  ways. 

Each  objeclive  should  include  interim 
benchmark.'*  (or  due  dates)  and  a  long- 
term  timetable,  as  appropriate. 

Paragraph  (i)(2)  incorporates  the 
requirements  of  section  422(b)(6)  of  the 
Act  that  requires  the  plan  to  include 
objectives  directed  to  covering 
additional  political  subdivisions, 
reaching  additional  rJiildren  in  need  of 
services,  expanding  and  strengthening 
existing  services,  and  developing  new 
types  of  services. 

The  objectives  should  reflect  analysis 
of  information  on  famihes  and  children 
and  on  existing  child  welfare  and 
related  social  services,  assessing  where 
needs  have  been  growing:  where  there 
are  gaps  in  9er\'ices:  what  needs  .should 
be  prioritized  and  what  populations  and 
geographic  areas  should  be  targeted: 
where  there  is  a  capacity  for  better 
integration  and  accessibility  of  services 
for  children  and  families:  and  what  data 
source(s)  will  be  used  to  measure  the 
outcomes  of  services. 

Well-stated  objectives  will  reflect  the 
work  of  the  State  and  Indian  tribe 
during  the  consultation,  coordination, 
and  information  analysis  processes. 
Objectives  also  will  reflect  State  and 
Indian  tribal  priorities,  funding 
decisions,  and  strategies  for 
implementing  child  and  family  services. 


The  following  illustrate  how  an 
objective  mi{^t  be  drafted.  For  example, 
objetiives  ret-arding  foster  care  and 
adoption  might  Iw  stated: 

•  By  (date)  .  appropriately  reduce  the 
length  of  time  spent  in  out-of-home 
placement  for  children  in  State  agency 
foster  care  (target  population)  in  the 
State  (geographic  area)  from  (x)  days  to 
(y)  days  or  by  (x)  percentage. 

(Data  source  to  measure  progress: ) 

•  By  (date) .  reduce  the  time  between 
termination  6f  parental  rights  and 
finalized  adoption  hv  (x)  percentage  or 
(y)  time  period  for  all  children  in  State 
ageticy  care. 

(Data  source  to  measure  progress: 

) 

A  family  support  objective  might 
read: 

•  By  (date) .  increase  the  number  and 
proportion  of  families  with  children 
under  age  six  in  high  poverty 
neighl)orhoods  in  (geographic  areas)  that 
receive  family  support  services  from 
to . 

(Data  source  to  measure  progress: 

Other  objective  might  read: 
By  (date)  .  reduce  the  number  of 
reports  of  child  abuse  and  neglect 
involving  serious  injury  in  four 
counties/cities  from  (x)  to  (y)  • 
(Data  source  to  measure  progress: 

) 

By  (date) .  increase  the  number  or 
proportion  of  substance  abusing  parents 
who  receive  family  preservation, 
substance  abuse  treatment,  and  other 
needed  services  and  who  are  reunited 
with  their  children. 

(Date  source  to  measure  progress: 

) 

We  encourage  States  and  Indian  tribes 
to  share  with  us  additional  examples  of 
goals  and  measurable  objectives  or 
approaches  to  drafting  measiu-able 
objectives.  We  are  considering 
developing  model  plan  guidelines  for 
States  and  would  encourage  comments 
on  the  content  and  usefulness  of  such  a 
document. 

We  recommend  that  family 
[ireservation  and  family  support 
services  be  targeted  on  populations  and 
in  geographic  areas  of  greatest  need. 
Targeting  may  Include  a  range  of 
vulnerable  populations  (children,  youth 
and/or  families)  in  specific  geographic 
regions,  counties,  cities,  communities, 
census  tracts,  or  neighborhoods.  Stales 
should  also  consider  targeting  services 
to  support  community-based  strategies 
which  draw  on  multiple  funding 
streams  and  which  bring  a  critical  mass 
of  resources  to  bear  in  high-need 
communities  (e.g.,  l-jii powerment 
Zones/Enterprise  Cities.  Children's 
Cabinet  initiati\-es). 


There  is  no  requirement  that  services 
must  be  statewide,  although  States  are 
encouraged  to  move  in  that  direction. 

Section  1357.1 5(i)    Measures  of 
Progress 

We  are  proposing  in  §  1357.15  (j)  that 
States  and  Indian  tribes  describe  in  the 
CFSP  how  they  will  measure  the  results, 
accomplishments,  and  annual  progress 
toward  meeting  the  goals  and  objectives 
in  the  CFSP. 

Depending  on  the  goals,  objectives, 
and  outcomes  selected,  measuring 
progress  should  be  based,  in  part,  on 
quantifiable  indicator  data  (e.g., 
numbers  of  substantiated  child  abuse 
and  neglect  reports)  or  on  the  results  of 
activities  such  as  monitoring 
mechanisms,  qualify  assurance  efforts, 
other  information  collection  activities, 
other  planning  processes,  and  internal 
evaluations. 

SACWIS/AFCARS/NCANDA 

Three  interrelated  information 
systems,  currently  being  established, 
will  assist  States  in  obtaining 
information  to  measure  the  annual 
progress  toward  meeting  the  goals  and 
objectives  in  the  CFSP.  to  quantify  and 
document  the  improvements  achieved, 
as  well  as  identify  future  problem  areas. 
These  systems  are  the  Statewide 
Automated  Child  Welfare  Information 
System  (SACWIS);  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS),  a  part  of  the 
SACWIS:  and  the  National  Child  Abuse 
and  Neglect  Data  System  (NCANDS). 
The  SACWIS/AFCARS  data  is  expected 
to  be  available  within  the  next  two  to 
three  years  during  the  implementation 
of  the  CFSP.  Phase  I  of  the  NCANDS  is 
operational  at  the  present  time. 
•  SACWIS. 

As  a  part  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  funding  is 
available  to  States  for  the  planning, 
design,  development,  and  installation  of 
Statewide  automated  child  welfare 
information  systems.  Such  systems  must 
be  comprehensive  in  that  they  must 
meet  the  requirements  for  an  Adoption 
and  Foster  Care  Analysis  and  Reporting 
System  (AFCARS)  required  bv  section 
479  fb)(2)  of  the  Social  Security  Act  and 
implementing  regulations.  To  the  extent 
practicable,  these  systems  must  also  be 
capable  of  interfacing  with  State  child 
abuse  and  neglect  automated  systems 
and  with  State  automated  systems  for 
determining  eligibility  for  title  IV-A 
assistance.  The  Department  must  also 
determine  that  the  system  will  be  likely 
to  provide  more  efficient,  economical, 
and  effective  admfnistration  of  the 
programs  under  title  IV-B  and  title  IV- 
E  of  the  Act. 
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Enhanced  Federal  funding  at  the  75 
percent  matching  rate  is  provided  for 
such  activities  as  well  as  for  the  cost  of 
hardware  components  beginning 
October  1,  1993.  This  funding  rate  is 
eliminated  in  the  statute  after 
September  30, 1996,  at  which  time  a 
Federal  matching  rate  of  50  percent  is 
available.  Also  effective  October  1. 
1993,  Federal  financial  participation  is 
available  for  the  operation  of  such 
systems  at  the  50  percent  matching  rate. 

•  AFCARS. 

The  purpose  of  AFCARS  is  to  collect 
information  on  children  in  foster  care 
and  children  adopted  through  the 
public  child  welfare  system.  This 
information  will  be  essential  for  data 
analysis  and  reporting,  addressing 
program  management  issues,  and 
making  policy  and  planning  decisions. 
The  AFCARS  final  rule  was  published 
in  the  Federal  Register  in  December  of 
1993.  The  first  reporting  period  is 
October  1,  1994  to  March  31,  1995  for 
which  data  must  be  received  in  ACF  no 
later  than  May  15,  1995. 

•  NCANDS. 

The  National  Center  on  Child  Abuse 
and  Neglect  (NCCAN)  is  continuing  the 
development  and  implementation  of  the 
National  Child  Abuse  and  Neglect  Data 
System  (NCANDS).  The  NCANDS 
consists  of  two  parts: 

•  The  Summary  Data  Component 
(SDC),  a  compilation  of  key  indicators  of 
State  child  abuse  and  neglect  statistics: 
and 

•  The  Detailed  Case  Data  Component 
(DCDC),  a  compilation  of  detailed  case- 
level  data  that  can  be  used  to  examine 
trends  and  issues  in  the  field. 

NCANDS  summary  data  has  been 
collected  for  the  last  three  years.  The 
most  recent  information  and  data 
regarding  the  NCANDS  is  published  in 
a  report  entitled  "Child  Maltreatment 
1992:  Reports  From  the  States  to  the 
National  Center  on  Child  Abuse  and 
Neglect."  This  report  is  available 
through  the  Clearinghouse  on  Child 
Abuse  and  Neglect  Information  (800- 
FYI-3366  or  703-385-7565).  When  this 
national  data  base  on  child  abuse  and 
neglect  is  fully  implemented,  it  will 
have  the  flexibility  to  respond  to  a  wide 
range  of  policy  and  program  analysis 
needs. 

Section  1357.15()c}    Baseline 
Information 

In  paragraph  (k)  we  propose  both 
general  and  specific  requirements  for 
the  collection,  analysis,  and  use  of 
planning  related  information. 

In  section  1357.15(k)(l),  we  are 
proposing  to  require  that  States  and 
Indian  tribes  base  the  development  of 
the  CFSP  goals,  objectives,  and  funding 


and  service  decisions  on  an  analysis  of 
available  information  on  the  well-being 
of  children  and  families:  the  needs  of 
children  and  families;  the  nature,  scope, 
and  adequacy  of  existing  child  and 
family  and  related  social  services 
programs:  and  the  trends  of  these 
indicators  over  time. 

We  further  propose  that  additional 
and  updated  information  must  also  be 
obtained  throughout  the  five-year  period 
to  annually  measure  the  progress  in 
accomplishing  the  goals  and  objectives. 
We  do  not  require  the  collection  of 
specific  measures  or  indicators  in 
recognition  of  the  variety  of  kind?  ot 
information  available  to  States  and 
Indian  tribes. 

Paragraph  (k)(2)  requires  the 
collection  of  specific  information  about 
existing  family  preservation  and  family 
support  services,  because  we  believ  e 
this  information  is  important,  widely 
available,  and  central  to  the  CFSP 
development  and  implementation 
process. 

In  §  1357.15(k)(3).  we  are  proposing 
that  the  CFSP  must  include  the 
information  used  in  developing  the 
CFSP:  an  explanation  of  how  the 
information  was  used  to  develop  the 
goals  and  objectives  and  to  determi;ie 
the  .specific  services  to  ba  provided,  the 
populations  to  be  served,  and  the 
geographic  areas  where  services  will  he 
available:  a  description  of  how 
information  will  be  used  to  measure 
progress  annually  over  the  five-ye.'tr 
CFSP  period:  and  explanation  of  how 
information  will  be  used  to  facilitate  the 
coordination  of  services. 

A  variety  of  sources  of  information  on 
the  well-being  of  children  and  families 
and  service  delivery  capability  are 
available.  For  example,  the  local  United 
Way  agency.  Mayor's  Offices,  anti- 
poverty  agency,  other  city/countv 
development  offices,  academic 
institutions,  and  other  public  and 
private  efforts  are  sources  of 
information.  Many  States  also 
participate  in  the  collec  tion  of 
information  on  families  and  children  in 
the  Voluntary'  Cooperative  Information 
System  (VCIS),  the  "Kids  Count  Data 
Book"  compiled  by  the  Annie  E.  Casev 
Foundation  which  includes  count\-bv- 
county  profiles.  State  Health 
Departments  also  are  sources  of 
information  on  child  fatalities,  low  birth 
weight  in  infants,  teen  pregnancy,  and 
child/youth  suicides  as  well  as  State 
and  local  initiatives  such  as  Healthy 
Start.  State  Education  Departments 
frequently  have  information  on  children 
in  special  education,  drop-outs,  and 
expulsions  as  well  as  school-based  and 
after  school  programs.  The  Census 
Bureau.  Chamber  of  Commerce,  and  the 
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AFDC  afteacy  may  be  sourtes  of  data  on 
f«:onomic  status  indicators  such  as  the 
l>ercent  or  number  of  children  in 
poverty,  and  percent  or  number  of 
fiimilies  receiving  AFDC  Food  Stamps, 
nr  medical  assistance.  Stales  and 
'ommunities  preparing  applications  for 
the  new  funds  under  the  Empowerment 
'.ones/Enterprise  Communities  Program 
will  also  have  colle«.1od  useful  data. 

The  SACVVlSand  AlCARS  d;»la  will 
be  a  useful  tool  in  measuring  progress 
including  among  other  data,  information 
on  the  status  of  children  plat:ed  in  foster 
car»f  and  those  placed  in  adoption.  An 
additional  data  collection  system. 
NCANDS.  w  ill  report  information  on 
^  hi  Id  abuse  and  neglect. 

When  fully  operational,  these  data 
systems  will  facilitate  the  quantification 
and  do<:umentation  of  ttie 
improvements  expected  and  achieved, 
as  well  as  providing  information  on  tlie 
status  of  the  goals  and  objectives. 

Because  we  believe  so  strongly  that 
h.iseline  information  is  es,sential  to 
rt<alistic  and  meaningful  plaiming.  goal 
setting,  and  progress  measurement  and 
yet  recognize  the  variety  of  data 
availability  in  different  States  and 
Indian  tribes,  we  have  included  some 
suggestions  of  possible  indicators  of 
(  hild  and  family  well  being  and  service 
delivery  status.  Some  of  those  indicators 
will  be  useful  fur  setting  goals  and 
objectives,  some  for  targeting  services 
geographically  and  to  priority 
populations,  some  for  detailed  service 
planning,  and  some  for  assessing 
progres,s, 

( 1 )  Examples  of  indicators  on  child 
and  family  well-being:  Numfier  of  initial 
r»;ports  and  substantiated  re{K)rts  of 
(hild  abuse  and  neglect,  percent  of 
children  bom  addicted  or  drug  exposed, 
(hild  death  rate,  in(  idence  of  domestic 
violence,  number  of  children  in  out-of- 
home  care,  number  of  children  in 
psychiatric  placements,  number  of 
(hildren  awaiting  adoption,  youth  in 
stable  living  situations  after  exiting 
foster  care,  and  length  of  time  spent  in 
substitute  care. 

(2)  Examples  of  indicators  related  to 
other  serx'ices  systems:  Percent  of  low 
birth-weight  babies,  percent  of  births 
that  are  to  single  teens,  teen  pregnancy 
rale,  immunization  rate,  pen  ent  of 
children  in  poverty,  percent  of  childrei\ 
in  single-parent  families,  percent  of 
families  receiving  AFDC,  mnavvay  and 
homeless  youth  rate,  child/youth 
suicide  rates,  juvenile  violent  crime 
.irrest  rate,  teen  violent  death  rate, 
percent  teens  not  in  school  and  not  in 
labor  fon;e.  percent  teens  graduating 
from  high  school  on  time,  high  school 
dropout  rate,  and  percent  of  eligible 
children  in  Head  Start. 


(3)  Examples  of  indicators  on  the 
State's  (or  the  Indian  tribe's,  as 
appropriate)  senice  delivery  capacity: 
The  extent  to  whkJi  child  welfare, 
family  preservatiori.  and  family  support 
services  are  available  and  being 
provided  (e.g..  number  and  percentage 
of  families  served,  waiting  lists,  etc.): 
the  extent  to  which  child  welfare 
workers'  ca.seloads  (intake,  protective, 
foster  care,  adoption,  etc.)  permit 
adequate  protc»ction  of  and  service 
delivery  to  children  and  families;  the 
availability  of  out-of-home  care  and 
placement  (including  adoption) 
resources:  the  availability  of  prevention 
and  intervention  services;  the 
availability  of  critically  needed  services 
such  aji  bousing,  mental  health  services, 
and  substance  abuse  treatment;  the 
extent  to  which  existing  services  are 
coordinated  with  the  provision  of  other 
child  and  family  services,  particularly 
child  protective  services  and 
independent  living  services  (e.g.. 
indicators  of  successful  referrals);  and 
the  funding  resources  and  expenditures, 
geographic  availability,  numbers  of 
persons  served,  and  insufficient  service 
capacity  (unmet  needs)  related  to  these 
ser\ices. 

(4)  Examples  of  indicators  States  or 
Indian  tribes,  as  appropriate,  might  use 
or  seek  to  develop  relating  to 
strengthening  the  delivery  of  services 
and  accomplishing  goals  and  objectives: 
The  extent  to  which  resources  are 
available  for  training,  technical 
assistance,  and  consultation,  including 
leadership  development,  staff 
development,  and  interdisciplinary 
training;  the  existence  and  utilization  of 
quality  a.ssurance  measures,  program 
development  and  management  and  data 
analysis;  and  the  implementation, 
expansion,  and  utilization  of 
management  information  systems. 

Indian  lril)es  will  want  to  obtain  a 
general  picture  of  the  well-being  of 
children  and  families  in  their  area  of 
jurisdiction  and  use  available  data  in 
determining  goals,  objectives,  and 
services  in  the  CFSP.  Indian  tribes 
should  use  the  examples  of  indicators 
and  suggestwl  sources  of  information  as 
it  meets  their  needs  and  circum.stances. 

The  requirenwnt  in  paragraph  (k)(2) 
for  the  collection  and  analysis  of 
statewide  information  on  family 
preservation  and  family  support 
ser\ices  is  an  extension  of  the 
requirement  in  the  FY  1994  Program 
Instructions.  Most  States  and  Indian 
tribes  have  begun  to  identify  existing 
family  pre.servation  and  support 
programs  as  a  part  of  their  consultation, 
coordination  of  services,  and  planning 
processes.  Specific  information  on 
geographic  availability;  mismatchtrs 


among  scope,  availability,  and  kimily 
needs;  and  the  identifications  of  both 
public  and  privately  funded  programs 
must  be  known  as  the  basis  for  State 
de«  isions  on  future  services  funding. 

Finally,  the  collection  and  analysis  of 
data  is  related  not  only  to  the  priorities 
and  outixwnes  the  Stales  and  Indian 
tribes  want  to  atiiieve  but  .sliould  f)e 
used  in  the  con.suhation  and 
coordination  processes  to  identify  what 
additional  data  are  needed,  which  data 
will  serve  as  basefine  information  on 
whi(.h  to  mea.sure  progress,  and  what 
future  goals  and  objetJives  the  CI-'SP 
should  addres.-!. 

We  ask  States  to  comment  on  their 
experiences  identifying  and  gathering 
existing  statewide  baseline  information 
including  rnformation  o»i  the  well-being 
and  needs  of  children  and  families:  the 
quality  and  usefulness  of  the 
information  gathered  or  expected  to  be 
gathered;  information  on  the  nature, 
scope,  and  adequacy  of  existing  child- 
and  family-related  social  service 
programs;  and  data  on  existing  family 
preser\ation  and  family  support 
ser\ices  (including  important  gaps  in 
service  and  mismatches  between 
available  servi(»>  and  family  needs). 

We  solicit  comment  not  only  on  the 
proposed  indicators  and  their 
usefulness  in  planning,  but  also 
recommendations  on  how  the  indicators 
might  be  improved.  We  also  seek 
comments  on  the  usefulness  of  defining 
indicators  more  concisely  so  that 
uniform  definitions  can  be  developed. 

Sectmn  1357.15(1)    Consultation 

In  «j  1357.15(1).  we  are  proposing  to 
implement  Section  432(b)(1)  of  the  law 
As  a  condition  of  CFSP  approval. 
Se(.tion  432  requires  that  the  plan  be 
developed  by  the  State  and  the  Indian 
tril>e  after  consultation  with  a  wide 
range  of  appropriate  public  and 
nonprofit  private  agencies  and 
community-based  organizations  with 
experience  in  administering  servi(«s  for 
children  and  families  (including  family 
preservation  and  family  support 
services). 

Briefiy.  we  are  proposing,  in 
paragraph  (l)(l).  that  States  must 
describe  in  the  CFSP  the  internal  and 
external  consultation  prcxjess  used  to 
obtain  broad  and  active  involvement  of 
major  actors  a(TOSS  the  entire  spectrum 
of  the  child  and  family  service  delivery- 
system  in  the  development  of  the  CFSP 
and  to  explain  how  this  pnxxss  was 
coordinated  with  or  was  a  part  of  other 
planning  prcxjesses  in  the  State. 

Paragraph  (1)(2)  proposes  that  Indian 
tril»es  carry  out  a  con-sultation  process 
involving  reprnsentalives  of  child  and 
family  ser\i(es  programs  within  their 


areas  of  jurisdiction  and  appropriate  to 
their  needs  and  circumstances. 

In  paragraph  (1)(3),  we  propose  nine 
categories  of  agencies,  organizations, 
and  individuals  with  whom  the  State 
and  the  Indian  tribes,  as  appropriate, 
must  consult. 

Finally,  paragraph  (l)(4),  proposes  that 
the  CFSP  must  contain  a  description  of 
how  each  grantee  will  ensure  that  an 
active  consultation  process  continues 
over  the  five-year  period. 

Both  those  States  and  Indian  tribes 
with  experience  in  providing  family 
preservation  and  family  support,  and 
those  with  little  experience  irt  providing 
youth  service  can  benefit  fi-om  a  broad, 
active  consultation  process.  Overall,  the 
process  will  strengthen  the 
comprehensive  planning  and 
implementation  of  the  CFSP. 
Specifically,  it  will  provide  expert 
guidance  to  and  assist  in  the 
development  of  the  CFSP,  including  the 
selection  of  goals,  objectives,  and 
outcomes,  and  the  design  and  expansion 
of  family  preservation,  family  support, 
and  (Jiild  welfare  services;  and  support 
agency  efforts  to  address  common 
problems  which  diminish  child  and 
family  well-being. 

We  have  not  mandated  a  particular 
consultation  process  to  carry  out  this 
statutory  provision.  We  recognize  that 
there  may  be  existing  processes,  such  as 
State  Children's  Cabinets  and  the  State 
Child  and  Adolescent  Service  System 
Program  (CASSP)  that  can  be  used  in 
the  development  of  the  CFSP.  However, 
we  have  proposed  specific  minimum 
requirements  which  we  believe  are 
necessary  to  assure  an  active  planning 
process,  refiecting  broad  experience  and 
expertise,  and  leading  to  the 
development  of  a  plan  that  is  more  than 
a  "paper  exercise." 

The  consultation  process  will  also  be 
closely  linked  to  service  coordination. 
Collaborative  initiatives  to  improve 
access  to  service  delivery  can  develop 
by  consulting  with  others  in  the  field  of 
child  and  family  services.  The 
information  generated  during  the 
consultation  process  may  also 
supplement  the  collection  of  baseline 
information  required  for  the 
development  of  goals,  objectives  and 
funding  decisions  in  §  1357.15  (k). 
We  believe  that  the  nine  required 
categories  of  participants  in  the 
consultation  process  proposed  in 
paragraph  (1)(3)  represent  a  minimal 
level  of  programmatic,  political/ 
administrative,  and  experiential 
involvement  in  this  process.  We 
encourage  States  an(i  Indian  tribes  to  go 
beyond  this  proposed  list  and  include 
other  categories  of  organizations  and 


individuals  based  on  State  and  local 
circumstances. 

This  list  of  participant  categories 
emphasizes  both  an  internal  and 
external  consultation  process  because 
we  believe  it  is  critical  to  include  the 
expertise  of  offices  within  the  child  and 
family  service  agency  as  well  as  the 
experience  of  community-based 
organizations  and  others. 

The  internal  consultation  process  is 
particularly  important  to  assure  the 
participation  of  all  major  programs  in 
the  child  and  family  services 
continuum.  The  active  involvement  of 
child  protective  services  and  the 
independent  living  program  is  critical, 
given  the  requirement  for  information 
on  these  program  areas  in  the  plan. 
With  regard  to  consultation  with 
courts,  we  want  to  call  the  States' 
attention  to  the  collaborative 
requirements  between  courts  and  State 
agencies  in  a  new  program  of  grants  to 
the  highest  State  Court  in  each  State. 
Beginning  in  FY  1995,  that  court  is 
eligible  for  a  grant  from  ACF  to  assess 
and  improve  the  handling  of  child 
welfare  judicial  proceedings  under  the 
new  "Court  Improvement  f'rogram," 
authorized  by  Pub.  L.  103-66.  Courts  are 
strongly  encouraged  to  collaborate  with 
the  State  title  IV-B  agency  in  their 
assessment  and  improvement  activities. 
A  Program  Instruction  was  issued  Jime 
27, 1994,  to  the  highest  State  Courts 
requesting  applications  for  FT  1995 
funds. 

Given  the  differing  organizational 
structure,  contacts,  and  resources 
available  to  each  Indian  tribe,  the  tribal 
consultation  process  will  vary  from  the 
State  process.  If  an  Indian  tribe  has 
another  planning  process  in  place,  we 
encourage  it  to  build  on  the  existing 
process  rather  than  duplicating  effort.s. 

Depending  on  the  circumstances, 
including  availability  of  resources, 
Indian  tribes  may  choose  to  include 
other  interested  individuals  and 
organizations,  as  appropriate.  Federal 
and  federally  assisted  programs 
operated  by  the  Tribe  should  be 
involved,  e.g.,  Family  Violence 
Prevention  and  Services,  Community 
Ser\'ices  block  grant,  the  JOBS  program. 
Head  Start.  Additionally,  if  the  Indian 
Health  Service  and/or  the  Bureau  of 
Indian  Affairs  is  providing  services 
within  the  Tribes'  area  of  jurisdiction, 
representatives  from  these  agencies  also 
should  be  involved  in  the  tribal 
consultation  process.  The  Department  of 
Education  provides  supplemental  funds 
for  tutoring,  home/school  liaison,  and 
cultural  activities  to  both  public  and 
BLA  schools  serving  Indian  children. 
Representatives  of  this  program  may 
also  be  an  appropriate  participant. 


Indian  tribes  also  may  wish  to  involve 
representatives  from  other  Indian  tribes, 
especially  those  with  experience  in 
child  welfare,  family  support,  and 
family  preser\'ation  ser\'ices. 

Paragraph  (I)(4)  requires  a  description 
of  the  ongoing  consultation  process. 
Progress  on  goals  and  objectives  in  the 
CFSP  will  need  to  be  reviewed  annually 
and  revisions  made  to  reflect  changed 
circumstances,  if  necessary.  Participants 
can  offer  updated  information, 
suggestions  regarding  revisions  in  the 
goals  and/or  objectives,  and  advice 
regarding  funding  of  services  for  the 
upcoming  fiscal  year.  These  activities 
will  be  part  of  the  annual  progress 
reviews  and  services  reports  described 
in  §1357.16. 

In  summary,  fitim  consultation  with 
these  internal  and  external  sources,  the 
States  and  tribes  could  learn  the  current 
status  of  child  and  family  well-being  in 
a  variety  of  areas;  gain  insight  on  needs, 
existing  services,  and  gaps;  receive 
advice  on  controversial  or  challenging 
issues;  gain  support  for  their  own  efforts 
to  improve  child  and  family  services; 
and  cultivate  activities  to  coordinate 
services.  This  wealth  of  expertise  from 
a  collection  of  individuals  and 
organizations,  in  conjunction  with  an 
analysi?  of  baseline  information,  is 
needed  to  develop  and  fully  implement 
the  comprehensive  child  and  family 
services  plan. 

Section  1 357.1 5(m)    Services 
Coordination 

In  §  1357. 15(m),  we  propose  to 
implement  sections  432(a)(3)  and  422(b) 
of  the  Act  which  require  that  the  plan 
provide  for  coordination  of  ser/ices 
under  the  plan  with  the  provision  of 
services  or  benefits  under  other  Federal 
or  federally  assisted  programs  serving 
the  same  populations. 

We  have  not  mandated  a  specific 
service  coordination  process  because 
State,  local,  and  Tribal  needs  and 
circumstances  vary.  In  addition,  many 
States  and  Indian  tribes  have  a  number 
of  existing  processes  and  coordination 
efforts  already  in  place  to  carry  out  this 
requirement. 

We  have  mandated  in  paragraph 
(m)(l),  however,  that  the  State's  on- 
going coordination  process  must 
include  representatives  of  the  child  and 
family  services  provided  by  the  State 
agency  as  well  as  other  ser\-ice  delivery 
systems  providing  social,  health, 
education,  and  economic  ser\'ices  to 
children. 

We  propose  in  paragraph  (m)(2),  that 
the  State's  CFSP  must  describe  how 
serxices  under  the  plan  Avill  be 
coordinated  over  the  five  year  period 
with  services  or  benefits  under  other 
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Federal  and  federally  assisted  programs 
serving  the  same  {>opulations  to  achieve 
the  goals  and  objectives  in  the  plan. 
Additionally,  we  propose  that  the 
description  must  include  the 
participants  in  the  service  coordination 
process  and  examples  of  how  the 
process  led  or  will  lead  to  additional 
coordination  of  services. 

With  respect  to  Indian  tribes,  in 
paragraph  (m)(3).  we  propose  that  the 
Indian  tribe  must  include  in  the 
coordination  process  representatives  of 
other  Federal  or  federally  assisted  rJiild 
and  family  servic-es  or  related  programs 
as  appropriate  to  their  circumstances. 
The  Indian  tribes  CFSP  must  describe 
how  services  under  the  plan  will  be 
coordinated  over  the  five-year  period 
with  services  or  benefits  under  other 
Federal  or  federally  assisted  programs 
serving  the  same  populations  to  achieve 
the  goals  and  objectives  in  the  plan.  For 
example,  the  Tribe  may  coordinate 
family  preservation,  family  support  and/ 
or  child  welfare  services  provided  by 
the  Indian  Health  Service  and  the 
Bureau  of  Indian  Affairs,  if  these 
agencies  are  providing  services  within 
the  Tribe's  jurisdiction.  They  may  also 
coordinate  services  with  public  sc.hools 
receiving  supplemental  education  funds 
which  may  provide  support  services. 
The  description  must  include  the 
participants  in  the  process  and 
examples  of  how  the  process  led  or  will 
lead  to  additional  coordination  of 
ser\'ices. 

Examples  of  services  and  programs 
are: 

•  Within  the  State  agency:  existing 
family  support  and  family  preservation; 
child  abu.se  and  neglect  prevention, 
intervention,  and  treatment;  foster  care, 
and  reunification,  adoption,  and 
independent  living  services; 

•  Other  public  and  nonprofit  private 
agencies,  including  community-based 
organizations,  which  provide  Federal  or 
federally  assisted  services  or  benefits. 
(These  programs  may  be  administered 
within  the  State  title  IV-B  agency,  by 
another  State  agency,  by  private 
nonprofit  agencies  and  organizations,  or 
by  a  combination  of  public  and  private 
support.) 

Examples  of  major  programs  are:  the 
social  services  block  grant;  title  IV-A 
(income  maintenance,  child  care, 
employment  and  training);  title  IV-A 
(emergency  assistanc:e);  child  support, 
maternal  and  child  health:  title  XIX 
(Medicaid.  EPSDT);  mental  health  and 
sul>stance  abuse  services;  child  abuse 
prevention  (Children's  Trust  Funds); 
transitional  living;  runaway  youth  and 
youth  gang  prevention;  education; 
developmental  disabilities;  juvenile 
justice;  early  childhood  education  and 


child  development  programs  (Head 
Start);  domestic  violence;  housing; 
nutrition  (Food  Stamps,  Special 
Supplemental  Food  Program  for 
Women,  Infants  and  Children  (WIC)); 
child  care  and  development  block  grant 
and  other  child  care  programs;  the 
community  services  block  grant; 
•Empowerment  Zones  and  Enterprise 
Communities  program  (EZ/EC); 
education  (school-based  services);  and 
justice  programs. 

We  believe  that  the  ultimate  purpose 
of  service  coordination  is  to  improve  the 
well-being  of  children,  youth  and 
families.  Focus  group  participants,  and 
others,  emphasized  that  effective 
coordination  of  a  broad  spectrum  of 
services  provides  a  holistic  approach  to 
serving  children  and  families  and 
increases  the  likelihood  of  matching 
families'  needs  with  appropriate 
services  rather  than  merely  providing 
available  services.  Their  view  was  that, 
in  isolation,  individual  services  are  not 
likely  to  address  the  needs  of  children 
and  families;  many  families  need 
support  and  services  that  transcend  any 
single  agency  mission;  no  one  agency 
has  the  resources  to  meet  all  needs  of  all 
families;  vulnerable  families  with 
multiple  needs  are  less  likely  to 
independently  access  and  integrate  all 
the  services  they  need;  and  service 
systems  which  view  families'  needs 
categorically  reduce  the  likelihood  of 
overall  family  improvement. 

Section  1357. 15(n)    Senices 

At  the  heart  of  the  State  and  Indian 
tribal  plans  are  the  child  and  family 
serxices.  Paragraph  (n)  requires  a 
description  of  the  publicly  funded  child 
and  family  services  that  will  be 
provided  in  FY  1995  and  FY  1996, 
based  on  the  requirement  for  a 
description  of  the  family  preservation 
and  family  support  services  in  section 
432(a)(5)  of  the  Act  and  for  a  description 
of  the  child  welfare  services  in  section 
422(b)(5)  of  the  Act. 

Specifically,  the  State's  CFSP  must 
describe  the  publicly  funded  child  and 
family  servires  continuum  to  be 
provided  in  FY  1995  and  FY  1996;  the 
family  support  services;  the  family 
preservation  services;  the  child  welfare 
ser\'ices  (including  child  abuse  and 
neglect  prevention,  intervention,  and 
treatment  services  and  foster  care);  and 
the  services  to  support  reunification, 
adoption,  kinship  care,  independent 
living,  or  other  permanent  living 
arrangement. 

The  Indian  tribe's  CFSP  must  describe 
the  child  welfare  (including  the  child 
abuse  and  negle<i  prevention, 
intervention,  and  treatment  services  and 
foster  care)  and/or  the  family  support 


and  family  preservation  services  to  be 
provided  in  FY  1995  and  FY  1996. 

In  addition,  we  propose  in  paragraph 
(n)(3),  that  for  each  service,  the  CFSP 
must  indicate  the  population(s)  to  be 
served;  the  geographic  areas  where 
services  will  be  available;  the  estimated 
number  of  individuals  and/or  families 
to  be  served;  and  the  estimated 
expenditures  for  these  services  from 
Federal,  State,  local,  and  donated 
sources. 

This  would  include,  among  other 
sources  of  funds,  expenditure  data  on 
title  IV-B.  subparts  1  and  2.  on  the  two 
CAPTA  programs,  and  on  the 
Independent  Living  Program. 
Expenditure  data  must  include  all 
services  expenditures,  i.e..  those  funded 
directly  and  those  funded  through 
subrecipients. 

We  believe  that  this  description  of 
services  represents  one  of  the  most 
important  sections  of  the  CFSP.  Not 
only  will  it  provide  a  comprehensive 
picture  of  the  services  provided  and 
resources  available,  it  can  clearly 
illustrate  State  and  Indian  tribal 
decision-making  in  directing  services 
toward  the  goals  and  objectives  in  the 
CFSP.  By  providing  a  unified  picture  of 
the  services  available,  it  will  form  a 
basis  for  discussion  of  future 
coordination  of  services  and  improved 
service  delivery.  This  information  also 
will  be  studied  by  national  evaluators 
and  other  researchers. 

We  believe  the  requirements  of 
paragraph  (n)  will  not  be  burdensome  as 
much  of  the  information  on  child 
protective  services,  child  welfare 
services,  foster  care,  and  adoption  is 
already  being  reported  on  the  current 
CWS-101,  the  Annual  Summary  of 
Child  Welfare  Services  (0MB  approval 
no.  0980-0047.  expiration  date  9/30/95). 
We  propose  to  add  in  the  CFSP 
reporting  of  information  on  CAPTA  and 
ILP  services  (which  is  currently 
available).  Information  will  be  reported 
for  the  first  time  on  new  or  expanded 
family  support  and  family  preservation 
services  using  subpart  2  funds 

We  have  drafted  a  revised  CWS-101 
form  for  illustrative  purposes.  It  is 
included  as  an  Appendix  to  the  NPRM, 
but  it  will  not  become  a  permanent  part 
of  the  final  rule  or  the  Code  of  Federal 
Regulations.  We  welcome  suggestions 
for  additions  or  improvements  in  the 
scope  of  the  description  of  services. 

Section  1357. 15(o)  Family  Presen'otion 
and  Family  Support  Senices  and 
Linkages  to  Other  Social  and  Health 
Serx'ices 

We  are  proposing  in  paragraph  (o)(l) 
that  the  State  must  provide  information 
specifically  on  the  development  and/or 


expansion  of  family  preservation  and 
family  support  services;  how  these 
services  relate  to  existing  family 
preservation  and  family  support 
services:  and  how  they  link  to  the  child 
and  family  services  continuum  (of 
which  family  support  and  family 
preservation  services,  child  protective 
services,  foster  care  and  adoption 
services,  reunification  services,  and 
independent  living  services,  are  a  part). 

Paragraph  (o)(2)  proposes  to  require 
an  explanation  in  the  CFSP  of  whether 
and/or  how  CAPTA  and  ILP  funds  are 
coordinated  with  or  integrated  into  the 
child  and  family  services  continuum. 

In  paragraph  (o)(3),  we  are  proposing 
that  the  CFSP  include  a  description  of 
how  the  services  in  the  child  and  family 
services  continuum  are  linked  to 
services  in  other  Federal  and  non- 
federally  funded  public  and  nonprofit 
private  programs,  e.g.,  AFDC,  Food 
Stamps.  WIC,  child  care,  health, 
education,  housing,  substance  abuse, 
juvenile  justice.  Children's  Trust  Funds, 
and  private  foundations. 

In  meeting  the  requirement  in 
paragraph  (o)(l).  States  will  use,  in  part, 
the  information  gathered  on  the 
availability  of  family  preservation  and 
family  support  services 
{§  1357.15(k)(2)).  FY  1995  will  be  the 
first  year  in  which  all  States  will  be 
implementing  title  IV-B  family 
preservation  and  family  support 
services.  Thus,  the  information  in 
paragraph  (o)(l)  will  provide  a  national 
overview  of  the  development,  operation, 
and/or  expansion  of  family  preservation 
and  family  support  services  in  all  States 
as  well  as  identify  the  processes  States 
are  using  to  develop  coordinated 
systems  of  care.  We  believe  it  also  will 
provide  a  picture  of  implementation 
efforts  and  relationships  for  national 
evaluation  purposes. 

For  similar  reasons,  we  are  proposing 
to  request  the  information  in  jiaragraphs 
(o)(2)  and  (o)(3)  on  linkages  with  other 
services  and  service  delivery  systems. 
We  believe  this  information  will  be 
useful  to  obtain  a  clearer  understanding 
of  each  State's  efforts  and  activities  to 
bring  about  services  linkages  both 
v^tbin  the  child  and  family  services 
continuum  and  with  other  public  and 
privately  funded  service  systems.  It  will 
also  provide  a  broader  national  picture 
of  such  efforts. 

Section  1357.i5(p)  Services  in  Relation 
to  Sen'ice  Principles 

We  are  proposing  in  §  1 357.1 5(p)  that 
the  CFSP  describe  how  the  child  and 
family  services  are  designed  to  assure 
the  safety  and  protection  of  cJiildren,  as 
well  as  the  preservation  and  support  of 
families,  and  the  how  servi(»s  in  the 


CFSP  are  or  will  be  designed  to  meet  the 
other  service  principles  in  45  CFR 
1355.25.  e.g..  services  that  are  flexible, 
easily  accessible,  and  respectful  of 
cultural  and  community  strengths.  We 
believe  these  principles  are  the  basis  for 
the  development  of  effective, 
responsive,  and  quality  services 
programs. 

Section  1357.15(q)  Senices  in  Relation 
to  Permanency  Planning 

We  are  proposing  in  §  1357.15(q)  that 
the  State  CFSP  must  describe  how  these 
services  will  help  meet  the  permanency 
provisions  for  children  and  families  in 
sections  427  and  471  of  the  Act,  e.g., 
preplacement  preventive  services, 
reunification  and  adoption  services,  and 
long-term  foster  care/independent  living 
services. 

The  "permanency  provisions"  were 
enacted  by  the  Adoption  Assistance  and 
Child  Welfare  Act  of  1980  (Pub.  L.  96- 
272)  which  was  passed  in  an  effort  to 
improve  child  welfare  services 
nationwide:  it  focused  on  the 
importance  of  providing  preventive  and 
crisis  intervention  services  and 
establishing  permanency  for  the 
children  in  foster  care.  Through 
permanency  planning,  children  were  to 
be  placed  in  permanent  living 
arrangements  as  quickly  as  possible.  At 
the  heart  of  this  concept  is  the 
"reasonable  efforts"  requirement  to 
prevent  family  separation  in  cases 
where  a  child  could  be  kept  safely  at 
home,  provide  appropriate  services  for 
family  reunification  once  a  child  was 
placed  in  foster  care,  or  to  make  another 
permanent  living  arrangement,  such  as 
adoption. 

We  believe  that  the  funds  authorized 
by  the  new  family  preservation  and 
family  support  legislation  provide  an 
opportunity  for  States  to  recommit 
themselves  to  the  goals  of  Pub.  L.  96- 
272  and  to  use  these  funds  to  help  bring 
about  the  changes  that  will  assure 
permanency  for  all  children. 

Section  1357. 15(r)    Decision-Making 
Pmcess:  Selection  of  family  Support 
Programs  for  Funding 

We  are  proposing  in  §  1357. 15(r)  that 
the  State's  CFSP  include  an  explanation 
of  how  agencies  and  organizations  were 
selected  to  provide  family  support 
services  and  how  these  agencies  and 
organizations  meet  the  requirement  that 
family  support  services  be  "community- 
ba.sed."  This  paragraph  proposes  to 
implement  section  431(a)(2)  of  the  Act 
which  states  that  "family  support 
services  means  community-based 
services  to  promote  the  well-being  of 
children  and  families  •   *   •" 


Community-based  services  can  be 
provided  under  a  variety  of  auspices. 
(See  §  1357.10(c).)  Therefore,  we  urge 
the  State  to  consider  a  wide  range  of 
family  support  providers  in  selecting 
the  most  appropriate  agencies  or 
organizations  to  provide  this  service 
based  on  the  goals  and  objectives  in  the 
CFSP.  These  may  include  community- 
based  organizations  (CBOs),  public  or 
private  nonprofit  agencies,  and  Indian 
tribal  organizations. 

We  considered  requiring  the  State  to 
pass  through  a  certain  percentage  of  the 
funds  to  CBOs  to  provide  family  support 
services  but  concluded  that  the 
circumstances  in  each  State  are  so 
varied  and  allotments  to  the  States  are 
not  large  enough  to  justify  such  a 
requirement. 

In  making  funding  decisions, 
however,  we  strongly  recommend  that 
States  examine  the  work  and 
accomplishments  of  community-based 
organizations  and  look  to  them  as 
highest  priority  potential  providers  of 
family  support  services.  It  is  these 
organizations,  based  in  and  trusted  by 
the  community,  which  typically  have 
the  knowledge  and  expertise  to  provide 
these  services. 

Section  1357.151s)  Significant  Portion 
of  Funds  Used  for  Family  Support  and 
Family  Presen'ation  Services 

We  are  proposing  in  §  1357. 15{s)  that 
the  State  (not  the  Indian  tribes)  specify 
in  the  CFSP  the  percentage  of  FY  1995 
and  FY  1996  family  preservation  and 
family  support  funds  (title  IV-B,  subpart 
2)  th.tt  the  State  will  expend  for  each 
type  of  service.  States  should  provide  an 
explanation  for  how  this  distribution 
was  reached  and  how  it  meets  the 
requirement  that  a  "significant  portion" 
of  the  service  funds  must  be  spent  for 
both  family  preservation  and  family 
support  services. 

Paragraph  (s)  is  based  on  a  statutory 
requirement  in  section  432(a)(4)  of  the 
Act  which  provides  that  a  "significant 
portion"  of  the  service  expenditures 
must  be  used  for  family  preservation 
services  and  family  support  services. 
While  there  is  no  minimum  percentage 
that  defines  significant,  we  have 
pro|.>osed  that  the  State's  rationale  will 
need  to  be  especially  strong  if  the 
request  for  either  allocation  is  below  25 
pen:ent. 

We  considered  a  niunber  of 
alternatives  based  on  recommendations 
from  focus  group  participants  and 
others: 

•  That  we  require  the  State  to  allocate 
equal  amounts  or  a  fixed  amount  for 
both  family  preservation  and  family 
support  services; 
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•  I  li.it  v>t'  prt-  .      .  .1  certain  amount 
to  be  spent  on  each  service  and  require 
States  to  pass  through  the  family 
support  allocation  directly  to  CBOs  to 
provide  family  support  services; 

•  That  a  minimum  of  a  third  of  the 
service  dollars  be  used  for  family 
support;  a  third  for  family  preservation; 
and  the  remainder  for  either  family 
support  services,  family  preservation 
services  or  a  combination  of  the 
approaches  depending  on  the  needs  of 
the  State  and  community;  and 

•  That  we  allow  the  State  agency  to 
have  complete  flexibility  to  deride  how 
to  expend  the  funds. 

We  recognize  that  thnre  are 
differences  among  the  States  in  the  level 
at  which  States  and  communities  are 
operating  servicas  programs.  We  also 
rBi:ognize  that  the  needs  of  families  and 
children  are  not  identical  in  all 
jurisdictions  Therefore,  our  proposal 
reflects  our  desire  to  provide  flexibility 
to  accommodate  a  wide  range  of 
differences  among  States,  to  refleci  the 
legislative  history,  and  to  strike  a 
reasonable  balance  that  as.sures  the 
requirements  of  the  Act  are  met. 

Section  1357.15(t)  Staff  Training. 
Technical  Assistance  and  Evaluation 

Section  1357.15(t)(ll.  is  based  on 
section  422(b)  of  the  Act.  We  are 
proposing  that  States  include  in  the 
CFSF  a  staff  development  and  training 
plan  which  addresses  the  two  title  IV- 
B  programs.  This  training  plan  must 
also  l)e  combined  with  the  training  plan 
under  title  IV-E  based  on  45  CFR 
1356fiO(b)(2). 

In  paragraph  {tU2),  we  have  proposed 
that  the  technical  assistance  activities 
that  will  be  undertaken  to  support  the 
goals  and  ohjefiives  in  the  plan  be 
descrribml  in  the  CFSP. 

In  paragraph  |t)(3),  we  propose  that 
the  State's  CFSP  provide  a  description 
of  any  evaluation  and/or  research 
activities  on  child  and  family  services, 
underway  or  planned,  and  how  they 
relate  to  the  goals  and  objective  in  the 
CFSP. 

On-going  training  and  technical 
assi.stance  adivities  are  critical  to 
support  the  continuous  improvement 
efforts  under  the  five-year  CFSP.  Fo<;us 
group  participants  recommended 
training  for  the  entire  staff  for  the  child 
and  family  services  agency  in  order  to 
implement  the  new  vision  and  the 
principles  of  child  and  family  services, 
including  county  administrators, 
supervisors,  front-line  staff,  foster 
parents.  State  administrators,  and 
volunteers  who  provide  services. 

Furthermore,  tney  emphasized  the 
importance  of  interdisciplinary  training, 
particularly  including  the  courts  which 


carry  out  requirements  related  to  child 
protective  services,  foster  care  and 
permanency  planning. 

Regarding  our  proposal  for 
information  on  evaluations  in  paragraph 
(t)(3),  we  want  to  emphasize  that  States 
are  not  required  to  conduct  evaluations 
and/or  research  activities  related  to  the 
CFSP.  We  know,  however,  that  some 
States  are  conducting  such  activities, 
and  we  are  interested  in  learning  about 
these.  We  know,  for  example,  that  a  few 
States  use  CAPTA  funds  for  research 
activities  and  a  few  States  are 
undertaking  studies  to  evaluate  family 
preservation  services. 

Section  435  of  the  law  requires  the 
Department  to  conduct  national 
evaluations  on  the  effectiveness  of 
family  preservation  and  family  support 
programs.  The  Department  has  recently 
released  an  RFP  for  three  national 
evaluation  studies.  To  the  extent 
feasible,  we  intend  to  coordinate  these 
national  evaluation  projects  with 
evaluations  being  conducted  by  States, 
and  we  look  forward  to  the  States' 
participation  in  the  national  studies.  We 
also  encourage  States  to  participate  in  a 
GAO  study  currently  underway  to 
colleci  information  for  a  report  to 
Congress  on  family  support  and  family 
preservation. 

Section  1357.15(ul     Quality  Assurance 

We  are  proposing  in  §  1357. 15(u)  that 
the  State  describe  in  the  CFSP  the 
quality  assurance  system  it  will  use  to 
regularly  assess  the  quality  of  services 
provided  under  the  CFSP. 

There  is  agreement  by  practitioners  in 
the  Held  and  others  that  the  quality  of 
child  welfare  services  needs 
improvement.  This  includes  both 
quality  standards  for  services  as  well  as 
best  practices  for  casework.  We  also 
consider  quality  services  to  be  an 
integral  part  of  achieving  better 
outcomes  for  children  and  families. 

We  encourage  and  support  State 
efforts  as  they  develop  creative  ways  to 
detennine  and  strengthen  the 
effectiveness  of  their  services.  In 
designing,  expanding,  and 
implementing  quality  assurance 
activities.  States  may  wish  to  refer  to  the 
principles  in  45  CFR  1355.25.  Examples 
of  quality  assessment  techniques 
include: 

•  Soliciting  input  on  the  effectiveness 
of  services  from  public  and  private 
ser\'ice  providers,  parents,  foster 
parents,  children  and  youth,  other 
clients,  and  various  representatives  of 
the  public. 

•  Reviewing  case  records  based  on  a 
random  sample  of  cases  representative 
of  the  population  of  children  and 
families  served. 


•  Compliance  with  the  recommended 
standards  of  national  professional 
organizations  serving  children  and 
families  e.g..  Child  Welfare  League  of 
America.  Council  on  Accreditation  of 
Child  and  Family  Service. 

•  Establishing  specific  reporting 
requirements  to  monitor  contractual 
service  providers. 

We  considered  establishing  minimum 
Federal  standards  for  quality  services. 
However,  due  to  the  wide  range  of 
differing  State  circumstances,  we 
decided  that,  at  this  point,  it  should  be 
left  to  each  State  to  design  its  own 
quality  assurance  system.  ACF  may 
review,  at  some  later  date,  the  quality 
assurance  systems  established  by  the 
States  and  may  consider  alternate 
approaches  to  improve  the  quality  of 
services.  We  solicit  recommendations 
for  model  approaches  and  procedures  as 
well  as  measures  or  indicators  of  quality 
deemed  to  be  basic. 

Section  1357.1 5(v)    Distribution  of  the 
CFSP  and  the  Annual  Progress  and 
Senices  Report 

Section  432(a)(5)  requires  that  an 
annual  report  on  services  (Annual 
Progress  and  Services  Report)  must  be 
made  available  to  the  public.  Section 
1355.21(c)  also  requires  that  the  title  IV- 
B  and  IV-£  plans  be  made  available  for 
public  review  and  inspection.  We  are 
proposing  in  §  1357. 15(v)  to  further 
implement  these  requirements  by 
specifying  that  the  CFSP  must  include 
a  description  of  how  the  State  and  the 
Indian  tribe  will  make  these  documents 
available.  In  addition,  we  propose  to 
require  that  State  agency  and  Indian 
tribal  organizations  within  the  State 
receiving  title  IV-B,  subpart  2  funds, 
exchange  copies  of  their  CFSPs  and 
their  Annual  Progress  and  Services 
Reports. 

We  believe  it  will  be  useful  to  States 
and  Indian  tribes  to  share  the  CFSP  and 
the  Annual  Progress  and  Services 
Reports,  both  with  each  other  and  with 
those  individuals,  agencies,  and 
organizations  a  part  of  the  ongoing 
consultation  and  coordination  effort. 
Such  dissemination  can  lead  to 
increased  support  and  coordination  ol 
services.  Annual  Progress  and  Services 
Reports  may  also  be  used  in  preparing 
briefings  for  State  Advisory  Councils, 
State  legislators  and  budget  officials, 
and  in  highlighting  accomplishments  in 
the  media. 

We  have  not  specified  the  form  or 
process  such  distribution  should  take.  A 
variety  of  dissemination  methods  may 
be  us«jd,  e.g..  newspapers,  newsletters, 
distribution  to  participants  in  the 
planning  process,  meetings  with 
advocacy  and  constituency 


UMI 


organizations,  and  electronic  bulletin 
board  notices. 

Section  1357.16    Annual  Progress 
Reviews  and  Services  Reports 

This  new  section  of  Part  1357 
implements  and  closely  follows  the 
requirements  of  section  432  of  the  Act. 
In  summary,  sections  432  (a)(2)  and 
(a)(5)  require  that  once  the  five-year 
plan  is  developed  and  in  operation,  the 
State  and  the  Indian  tribe  annually  must 
review  the  progress  made  in 
accomplishing  the  goals  in  the  plan; 
and,  on  the  basis  of  the  annual  (interim) 
review,  must: 

•  Periodically  update  or  revise  the 
statement  of  goals  in  the  plan,  if 
necessary,  to  reflect  changed 
circumstances; 

•  Prepare,  send  to  ACF,  and  make 
available  to  the  public,  a  description  of 
the  services  that  will  be  provided  in  the 
immediately  succeeding  fiscal  year 
under  the  plan;  and 

•  Include  in  the  description  of 
services  the  population(s)  to  be  served 
and  the  geographic  area(s)  where 
services  will  be  available. 

Paragraph  (a)  reflects  the  statutory 
requirement  for  an  annual  review  of 
progress  toward  accomplishing  the  goals 
and  objectives  in  the  plan  and  the 
preparation  of  an  Annual  Progress  and 
Services  Report,  based  on  updated 
information.  It  also  requires  that  the 
State  and  the  Indian  tribe  involve  the 
agencies,  organizations,  and  individuals 
who  are  a  part  of  the  on-going 
consultation  and  coordination  process 
in  the  development  of  paragraphs  (a)(2) 
through  (a)(4),  i.e.,  revisions  in  the 
statement  of  goals  and  objectives  and 
descriptions  of  services  to  be  provided 
in  the  up-coming  fiscal  year. 

Paragraphs  (a)  (1)  through  (7)  propose 
that  the  content  of  the  report  must 
include:  A  report  on  specific 
accomplishments  and  progress  made 
toward  meeting  goals  and  objectives; 
any  revisions  to  the  goals  and 
objectives;  a  description  of  the 
continuum  of  services  to  b» provided  in 
the  upcoming  year  (see  §  1357.15  (n)); 
information  on  training,  technical 
assistance,  research,  evaluation,  and 
management  information  systems 
efforts;  and,  for  States  only,  information 
required  to  document  the  maintenance 
of  effort  (supplantation)  reauirement. 

The  annual  review  must  oe  based  on 
updated  information  in  order  to 
measure  progress  in  achieving  the  goals 
and  objectives  in  the  CFSP.  States  and 
Indian  tribes  may  utilize  various  sources 
of  information  (as  they  did  in 
establishing  the  goals  and  objectives  in 
the  five-year  plan)  such  as  future  State 
management  information  system  reports 


(e.g..  SACWIS/AFCARS/NCANDS); 
other  planning  processes;  available 
public  and  private  data  sources  (e.g., 
health  departments,  "Kids  Count  Data 
Book");  and  outcomes  of  other  activities 
such  as  monitoring,  quality  assurance 
efforts,  and  ser\'ice  delivery 
improvements. 

We  believe  the  information  we 
propose  to  require  in  the  Annual 
Progress  and  Services  Report,  like  the 
information  required  in  45  CFR 
1357. 15(n),  is  a  modest  extension  of 
information  available  to  and,  for  most  of 
the  services  in  the  continuum,  already 
being  provided  to  ACF.  We  also  believe 
that  this  information  is  and  will  be 
important,  useful,  and  necessary  as 
States,  Indian  tribes,  public  and  private 
agencies  and  organizations,  advocacy 
groups,  parents,  and  others  continue  to 
work  over  the  five-year  plan  period  to 
bring  about  improved  well-being  for 
children  and  families. 

In  paragraph  (b)  we  propose  deadlines 
for  submitting  the  Annual  Progress  and 
Services  Report  to  ACF,  based  on  the 
requirement  in  section  432(a)(5). 

In  paragraph  (c),  we  specify  the 
information  that  should  be  reported  by 
those  States  and  Indian  tribes  that  used 
FY  1994  funds  for  serx'ices. 

Paragraph  (d)  proposes  to  require  each 
State  and  Indian  tribe  to  make  the 
Annual  Progress  and  Serx'ices  Reports 
available  to  the  agencies  and 
organizations  and  others  with  whom 
they  are  consulting  and  working  to 
coordinate  services.  We  do  not  specify 
a  mechanism(s)  that  must  be  used  to  do 
this;  we  believe  there  are  many  options 
for  this  purpose  including  newsletters, 
public  reports  to  the  media,  and  use  of 
electronic  bulletin  boards. 

Paragraphs  (e)  and  (0  reflect 
requirements  in  section  432  (a)(2)  of  the 
Act  for  a  final  review  in  FY  1999  of 
progress  made  toward  accomplishing 
the  goals  and  objectives  in  the  five-year 
plan  and  the  development  of  a  new  plan 
for  the  next  five-year  period.  States  and 
Indian  tribes  must  conduct  a  final 
review;  prepare  a  final  Progress  and 
Services  report;  send  the  final  report  to 
ACF,  and  make  it  available  to  the 
public;  and,  in  consultation  with  a 
broad  range  of  agencies,  organizations, 
practitioners,  and  others,  develop  a  new 
five-year  plan  following  the 
requirements  in  §  1357.15. 

Section  1357.20    Child  Abuse  and 
Neglect  Programs 

This  section  is  revised  to  update  and 
correct  the  citations  to  the  Child  Abuse 
Prevention  and  Treatment  Act  and  to 
include  the  subject  of  those  citations  for 
clarity. 


Section  1357.30    State  Fiscal 
Requirements  (Title  IV-B,  Subpart  1. 
Child  Welfare  Services) 

In  this  section,  we  are  proposing  a 
number  of  editorial  and  technical 
changes  and  one  major  policy  change 
regarding  time  limits  on  expenditures 
for  subpart  1  funds.  The  editorial  and 
technical  changes  are:  revising  the 
section  title  to  indicate  that  these  fiscal 
provisions  apply  only  to  States 
receiving  funds  under  title  IV-B, 
subpart  1;  adding  titles  as  needed  to  all 
paragraphs  in  this  section;  redesignating 
paragraphs  as  needed  for  clarity;  and 
adding  a  reference  to  title  IV-B,  subpart 
1,  in  paragraphs  (a),  (d),  (e)(3),  and  the 
introductory  language  to  paragraphs  (e) 
and  (e)(2)  for  specificity  and  clarity.  The 
major  policy  change  regarding  time 
limits  on  expenditures  is  found  in  new 
paragraph  (i). 

Current  rules  in  paragraphs  (h)  and  (i) 
of  this  section  require  an  obligation 
period  (within  the  year  the  Federal 
funds  were  awarded)  and  a  liquidation 
period  either  "within  two  years  or  the 
period  within  which  claims  must  be 
filed  under  title  IV-B,  whichever  is 
earlier."  These  requirements  have 
proven  to  be  unnecessarily  confusing  to 
and  burdensome  on  States. 

Therefore,  we  propose  to  delete  the 
requirement  for  an  obligation  period 
and  propose  that  subpart  1  funds  must 
be  expended  (liquidated)  by  September 
30  of  the  fiscal  year  following  the  fiscal 
year  in  which  the  funds  were  awarded. 
This  will  mean  an  identical  expenditure 
period  for  funds  under  title  IV-B, 
subparts  1  and  2,  and  the  independent 
living  program.  We  believe  this 
simplification  and  congruence  of  rules 
will  be  welcomed  by  States 
administering  these  programs.  A 
conforming  amendment  has  been  made 
in  45  CFR  1355.30  to  clarify  that  45  CFR 
part  95,  subpart  A,  is  not  applicable  to 
title  IV-B  programs. 

Section  1357.32    State  Fiscal 
Requirements  (Title  TV-B,  Subpart  2. 
Family  Preservation  and  Family 
Support  Serx'ices) 

We  propose  to  add  a  new  §  1357.32  to 
specify  the  fiscal  requirements  for  the 
State  administration  of  title  IV-B, 
subpart  2.  We  considered  putting  the 
fiscal  requirements  for  both  subpart  1 
and  subpart  2  of  title  IV-B  in  one 
section,  but  because  of  the  considerable 
differences  in  statutory  requirements, 
this  did  not  appear  to  be  a  useful 
approach. 

The  proposed  regulation  reflects 
statutory  requirements  in  sections  432, 
433,  and  434  of  the  Act. 

In  paragraph  (d),  the  requirement  for 
75  percent  Federal  reimbursement  of 
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allowable  expenditures  and  the 
matLhing  rate  also  is  taken  fruni  the  Act 
(it  ic  the  game  reimbursonient  rale  for 
both  subparts  1  and  2).  The  State's 
match  mav  be  computed  either  as  2.S 
percent  of  total  funds  or  33  pert.ent  of 
the  Federal  share. 

Paragraph  (e)  contains  the  statutory 
requiraoMnt  against  supplantation,  i.e.. 
using  subpart  2  bmds  to  take  the  place 
of  funds  CTirrentiy  being  spent  fdr  family 
support  or  family  preservation  services, 
thus  reducing  the  level  of  services  being 
provided. 

Sei;tion  432(a)(7)  of  the  Ad  requires 
that  funds  under  s\ibpart  2  must  not  be 
used  to  supplant  "Federal  or  non- 
Federal  funds"  for  these  services.  We 
propose  to  define  "non-Federal"  to 
mean  State  and  local  public  funds. 
Nongovernmental  funds  would  nut  bi- 
included. 

We  believe  States  should  bo  held 
accountable  for  a  maintenam*  of  effort, 
and  ACF  will  be  ruillecting  information 
annually  on  State  level  spending  to 
monitor  this  provision.  Local  public 
entities  will  provide  assurances  on 
maintenance  of  effort  to  the  State  and 
maintain  sufTicient  information  to 
document  this  maintenance  of  effort 
upon  request. 

Paragraph  (g1  on  administrative  costs 
reflects  the  requirement  in  section  432 
(a)(4)  of  the  Act  that  States  using  funds 
for  services  may  not  use  more  than  ten 
percent  of  total  Federal  and  State  funds 
under  title  IV-B.  subpart  2,  for 
administrative  costs. 

We  received  many  re^:ommendations 
on  how  administrative  costs  should  be 
deHned.  e.g..  providing  a  complete  list 
of  all  items  considered  "administrative" 
or  allowing  States  to  use  their  own 
deHnition  of  administrative  costs. 

In  paragraph  (g)  we  have  propoeed 
what  we  believe  is  a  r«a.sonable  yet 
flexible  approach  by  defining 
administrative  costs  as  those  costs 
allocable  to  title  IV-B.  subpart  2.  in  a 
State's  cost  allocation  plan  for  auxiliary 
functions  to  support  development  and 
implementation  of  the  Child  and  Family 
Services  Plan  and  Annual  Progress  and 
Services  Report.  These  auxiliary 
functions  (eg  .  costs  incurred  for  a 
common  or  joint  purpos**)  may  include 
but  are  not  limited  to  such  items  as 
procurement;  payroll,  management, 
maintenance,  and  operation  of  space 
and  property :  and  indirect  costs. 

As  the  funds  a  State  will  receive 
under  subpart  2  are  not  large,  we  believe 
most  States  easily  will  be  able  to 
identify  such  costs  equal  to  ton  perr:ent 
of  their  allotment,  based  on  their  cost 
allocation  nlans.  (Administrative  costs 
over  and  above  the  ten  pert:ent  limit 


must  be  funded  from  other  non-Federal 
sources  of  funds.) 

Also  we  have  added  a  clarification  in 
paragraph  (g)(3)  to  explain  that  costs 
directly  associated  with  implementing 
the  CFSP  are  not  considered 
administrative  costs,  e.g  ,  service 
delivery,  ongoing  planning  activities. 
training.  su|>ervision. 

Finally,  paragraph  (g)  also  proposes 
that,  for  the  purpose  of  computing  the 
10  percent  limitation,  the  administrative 
costs  of  State  siibrecipients  must  also  be 
taken  into  account.  Trie  State,  therefore, 
must  calculate  what  it  will  spend  on 
administrative  costs,  and  what  will  be 
available  for  subrecipients  and  obtain 
assurances  from  the  subrecipients  to 
ensure  that  the  total  for  administrative 
costs  does  not  exceed  the  10  percent 
limitation. 

We  look  forward  to  receiving  alternate 
recommendations  if  this  approach  to 
defining  administrative  costs  is  viewed 
as  not  workable. 

Additional  Issue  for  Public  Comment: 
Permitting  In-Kind  Matching  Funds 

We  are  requesting  public  comment  on 
an  issue  about  which  we  did  not 
propose  a  change  in  current  policy.  In 
revised  fiscal  sections  §  1357.30  and 
§  1357.40.  and  proposed  new  fiscal 
sections  §  1357.32  and  §1357.50  for 
States  and  Indian  tribes  we  have 
continued  the  current  requirement  that 
matching  funds  must  be  cash  or  donated 
funds.  We  are  interested  in  public 
comment,  however,  on  whether  we 
should  permit  States  and  Indian  tribes 
to  use  in-kind  funds  to  meet  the  match 
requirement  under  the  title  IV— B 
programs. 

On  the  one  hand,  allowing  in-kind 
funds  to  be  used  to  meet  the  match 
requirement  provides  additional 
flexibility  to  States  and  Indian  tribes  in 
providing  the  match;  it  may  also 
encourage  participation  in  the  ser\  ices 
program  among  community-based 
organizations.  On  the  other  hand,  there 
has  been  some  concern  in  other 
programs  where  in-kind  match  has  been 
permitted  that  the  provision  may  be 
used  inappropriately  and  may  not 
ensure  that  the  full  matching  resources 
are  new  resources  directed  to  the 
purpose  of  the  legislation. 

We  would  welcome  the  views 
particularly  of  States.  Indian  tribes, 
nonprofit  and  community-based 
agencies  and  organizations,  and 
advocacy  organizations  on  this  issue. 
We  especially  would  appreciate  not 
only  a  statement  of  position  but  also  the 
reasons  for  the  position  and  how 
allowing  (or  not  allowing)  in-kind 
match  would  (or  would  not)  benefit  the 
title  I\'-B  progrnms 


Section  1357.40    Direct  Payments  to 
Indian  Tribal  Organizations  (Title  I\'-B. 
Subpart  1.  Child  Welfare  SenicesI 

This  section  contains  fiscal  and 
administrative  requirements  applicable 
to  Indian  tribes  eligible  for  and 
administering  grants  under  title  IV-B, 
subpart  1. 

Most  of  the  changes  proposed  in  this 
section  are  editorial,  i.e..  to  revise  the 
title  of  the  section  and  paragraphs  (d)(1) 
and  (d)(5)  to  clarify  that  this  section 
applies  only  to  Indian  tribal  grantees 
under  title  IV-B.  subpart  1;  to  delete 
paragraphs  (b).  (c).  (d)  and  (e)  (on  joint 
planning,  title  IV-6  plan  requirements, 
submittal  of  the  plan  and  the  annual 
budget  request,  and  coordination  of 
services  respectively)  as  these 
provisions  are  now  incorporated  into 
the  child  and  family  services  plan 
requirements  in  S  1357.15;  and  to 
redesignate  remaining  paragraphs. 

One  major  change  has  been  proposed. 
A  new  paragraph  (b)  proposes  that  in 
order  to  receive  funding  under  subpart 
1.  an  Indian  tribe  must  have  in  effect  an 
approved  five-year  child  and  family 
services  plan  thot  meets  the 
requirements  applicable  to  Indian  tribes 
in  §1357.15. 

Currently.  Indian  tribes  may  submit 
their  title  IV-B  (subpart  1,  child  welfai; 
services  plan  at  one.  two,  or  three  yeojr 
intervals  with  annual  updates.  We 
believe  a  five-year  plan  will  not  only 
reduce  administrative  burden  but  will 
enable  the  Indian  tribe  to  deliver 
services  in  the  context  of  a  plan  that 
includes  both  short-term  objectives  and 
long-term  goals,  supported  by 
consultation  and  coordination  activities, 
leading  to  more  coordinated  and 
effective  services. 

As  noted  in  the  discussion  on 
§  1357.15.  not  all  requirements  are 
applicable  to  Indian  tribes.  We 
especially  ask  for  comment  from  the 
Indian  tribes,  either  on  this  section  or 
on  §  1357.15.  as  to  whether  the  five-year 
comprehensive  plan  requirements  as 
proposed  will  help  Indian  tribes  better 
serve  children  and  families. 

New  paragraph  (c)  entitled 
"Information  related  to  the  requirements 
of  Section  427  of  the  Act"  retains 
language  from  current  paragraphs  (c)(9) 
through  (c)(15).  The  remaining 
provisions  in  current  paragraph  (c)  are 
found  in  §  1357.15(b). 

In  paragraphs  (b)(2)  and  (g)(5).  we 
have  summarized  and  corrected 
references  to  specific  fiscal  and 
administrative  requirements  for  Indian 
tribes.  The  cross  references  in  paragraph 
(g)(5)  pertain  to  five  n,>quirement8  in 
§  1357. :tO  applicable  to  Indian  tribes 


which  we  have  not  repeated  in  this 
section. 

Section  1357.50    Direct  Payments  to 
Indian  Tribal  Organizations  (Title  IV-B, 
Subpart  2,  Family  Preservation  and 
Family  Support  Services) 

Section  1357.50  is  a  new  section 
added  to  propose  requirements 
applicable  only  to  Indian  tribes  eligible 
for  and  administering  grants  under  title 
IV-B.  subpart  2.  We  considered 
combining  into  one  section  all  fiscal  and 
administrative  requirements  for  Indian 
tribes  under  title  IV-B,  subparts  1  and 
2  but,  as  with  the  State  fiscal 
requirements  in  §§  1357.30  and  1357.32, 
the  statutory  requirements  for  Indian 
tribes  are  difTerent  in  each  subpart.  It 
appeared  to  be  simpler  and  clearer  to 
put  them  in  separate  sections. 

In  paragraph  (a),  we  have  included 
the  definitions  from  section  431(a)  of 
the  Act  for  the  terms  "Alaska  Native 
organization,"  "Indian  tribe,"  and 
"tribal  organization."  These  are 
included  for  clarity;  the  tribal 
allotments  are  computed  based  on  the 
first  two  definitions,  and  the  definition 
of  tribal  organization  is  included 
because  section  434  of  the  Act  provides 
that  ACF  will  pay  to  the  tribal 
organization  of  the  Indian  tribe  any 
amount  to  which  the  Indian  tribe  is 
entitled  under  subpart  2. 

Paragraph  (b)(1)  explains  the  statutory 
requirement  for  eligibility  for  funds  in 
FY  1994  which  is  based  on  the  Indian 
tribe's  FY  1995  allotment.  (The  FY  1995 
allotment  must  be  at  least  $10,000  for 
the  Indian  tribe  to  be  eligible  in  FY 
1994.)  Additional  explanation  on 
eligibility  was  sent  to  Indian  tribes  and 
others  in  Program  Instruction  ACYF-PI- 
94-04,  January  18,  1994.  ., 

Paragraph  (c)  proposes  that,  beginning 
in  FY  1995,  in  order  to  receive  title  IV- 
B.  subpart  2  funds,  an  Indian  tribe  must 
submit  a  comprehensive  child  and 
family  services  plan  that  meets  the 
requirements  applicable  to  Indian  tribes 
in  §1357.15. 

In  order  to  fund  as  many  eligible 
Indian  tribes  as  possible  under  the  law, 
we  have  proposed  in  paragraph  (d)  a 
process  for  adding  Indian  tribal  grantees 
in  FY  1996  through  FY  1998. 

For  FY  1996,  FY  1997,  and  FY  1998, 
we  propose  to  calculate  allotments  as 
required  in  section  433  of  the  Act. 
Those  Indian  tribes  whose  allotment  is 
at  least  $10,000  (the  minimum  for 
eligibility  specified  in  the  law),  will  be 
invited  to  apply.  As  in  FY  1995,  in  order 
to  receive  funding,  the  Indian  tribe  must 
submit  a  comprehensive  child  and 
family  services  plan  that  meets  the 
requirements  applicable  to  Indian  tribes 
in  §  1357.15.  The  statute  does  not  make 


available  100  percent  Federal  funds  for 
planning  in  FYs  1996-1998. 

We  want  to  point  out  that  while  this 
proposal  increases  the  number  of  Indian 
tribes  receiving  funds,  it  will  decrease 
the  amount  the  Indian  tribes  eligible  in 
the  first  year  (FY  1994)  will  otherwise 
receive  in  FYs  1996-98.  Although  we 
have  received  recommendations  that 
funding  additional  Indian  tribes  should 
be  our  first  priority,  we  also  are 
concerned  that  the  size  of  most  of  the 
grants  to  Indian  tribes  is  small.  Indian 
tribes  have  been  creative  in  the  past  in 
using  comparatively  small  grants  to 
provide  services,  but  we  are  concerned 
that  smaller  grants  will  be  less  effective 
in  helping  Indian  tribes  develop  and 
operate  the  needed  services.  We  look 
forward  to  hearing  ft-om  the  Indian 
community  on  this  proposal. 

Another  issue  about  which  we  have 
received  many  recommendations  is  that 
of  funding  consortia  of  Indian  tribes, 
e.g.,  to  permit  two  or  more  tribes  to 
apply  for  funding  whose  combined  total 
grant  would  equal  $10,000.  We  have 
researched  the  legislative  history  and 
analyzed  the  statute  and  can  find  no 
basis  for  funding  consortia,  given  the 
clear  language  of  the  law. 

Paragraph  (e)  specifies  that  the 
allotments  will  be  computed  based  on 
section  433  of  the  Act. 

We  have  accepted  recommendations 
from  Indian  tribes  and  other  Indian 
advocacy  groups  to  w  aive  certain 
statutory  requirements.  This  waiver 
authority  is  based  on  the  Secretary's 
discretion  in  section  432(b)  of  the  Act  to 
waive  any  provision  in  section  432  that 
is  determined  to  be  inappropriate  to 
Indian  tribes,  taking  into  account  the 
resources,  needs,  and  other 
circumstances  of  the  Indian  tribe.  In 
paragraph  (f).  we  propose  to  waive  three 
statutory  provisions  for  Indian  tribes: 
the  ten  percent  limit  on  administrative 
costs,  the  supplantation  provision,  and 
the  requirement  that  a  significant 
portion  of  funds  must  be  used  for  both 
family  preservation  and  family  support 
services. 

We  believe  that  waiving  the   . 
supplantation  and  significant  portion 
provisions  are  reasonable,  given  the 
limited  dollars  available  to  the  Indian 
tribes,  our  desire  to  reduce 
inappropriate  requirements,  and  the 
circumstances  of  tribal  services 
programs.  We  believe  that  waiving  the 
ten  percent  administrative  cost 
limitation  and  allowing  Indian  tribes  to 
use  their  current  negotiated  indirect  cost 
rates  is  reasonable  based  on  the  need  for 
flexibility  in  working  with  small 
grantees  and  our  understanding  that,  in 
some  cases,  some  service-related  costs 


are  reflected  in  the  indirect  cost  rates 
negotiated  by  some  Indian  tribes. 

Paragraph  (g)  reflects  the  statutory 
requirement  for  a  25  percent  match'rate. 
Although  we  received  many 
recommendations  that  this  provision 
also  be  waived,  we  do  not  have  the 
authority  to  do  so.  Section  432(b)  of  the 
.Act  permits  waivers  only  of 
requirements  in  section  432.  The  match 
requirement  is  in  section  434  of  the  Act. 
However,  we  have  included  in 
paragraph  (g)(2)  a  list  of  three  Federal 
sources  of  funds  which  Indian  tribes 
may  use  as  a  source  of  matching  funds. 

Paragraph  (h)  states  the  time  limit  on 
expenditure  of  funds  (section  434(b)  of 
the  Act).  This  means  that  Indian  tribes 
must  submit  their  Standard  Form  (SF) 
269  expenditure  reports  annually,  90 
days  after  the  end  of  the  expenditure 
period,  i.e.,  by  December  30  of  each 
year.  In  addition,  paragraph  (h) 
references  other  applicable  fiscal  and 
administrative  requirements  (that  may 
be  found  in  the  Program  Instruction 
(ACYF-PI-94-04,  January  18, 1994)) 
and  which  will  be  prepared  by  ACF  in 
the  form  of  assurances  for  all  grantees. 

III.  Impact  Analysis 

Regulatory  Impact  Analysis 

Executive  Order  12866  requires  that 
regulations  be  drafted  to  ensure  that 
they  are  consistent  with  the  priorities 
and  principles  set  forth  in  the  Executive 
Order.  The  Department  has  determined 
that  this  rule  is  consistent  with  these 
priorities  and  principles.  This  Notice  of 
Proposed  Rulemaking  implements 
statutory  authority  for  a  broad 
consultation  and  coordination  process 
leading  to  the  development  of  a  five- 
year  child  and  family  services  plan. 

The  Executive  Order  also  encourages 
agencies,  as  appropriate,  to  provide  the 
public  with  meaningful  participation  in 
the  regulator)'  process.  As  described 
earlier  in  the  preamble,  ACF  held  focus 
group  discussions  with  State,  local,  and 
tribal  officials,  and  a  broad  range  of 
private  nonprofit  agencies, 
organizations,  practitioners,  resea.tihers. 
parents,  and  others  to  obtain  their  views 
on  planning  and  implementation  issues 
for  this  new  title  IV-B  program.  We 
believe  this  NPRM  reflects,  to  a 
considerable  degree,  the 
recommendations  of  the  focus  group 
participants  for  flexibility, 
accountability,  and  reduced 
administrative  burden  on  both  States 
and  Indian  tribes. 

Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  Ch.  6)  requires  the  Federal 
government  to  anticipate  and  redu(  e  ttn- 
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impact  of  rules  and  paperwork 
rt^qiiiroments  on  small  businesses  and 
other  small  entities.  Small  entities  are 
defuied  in  the  Ac-t  to  include  small 
businesses,  small  non-pront 
orxaniiations.  and  small  novemmental 
entities.  This  regulation,  if  promulgated, 
will  afiwi  only  States  and  oertain  Indian 
tribes.  Thertifore,  the  Socretary  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantia!  number  of  .small 
tvnlities. 

Paperwork  Reduction  Art 

This  rule  contains  infoniiation 
(xillection  activities  which  are  sub|ei:t  to 
review  and  approval  by  the  Offu  «■  of 
Management  and  Budget  (OMHi  niulfr 
the  Paperwork  Rcnluiiion  Aci  of  1980 
(44  U.S.C  35). 

•     In  accordance  with  the  Paperwork 
Reduction  Ain  of  \9M).  the  Depnrtment 
will  submit  forOMB  approval  (/le 
reporting  requirements  for  the  five-y*'*"' 
comprabMUive  child  and  family 
MrVKMpten  (Cl'SD  and  Aniuial 
Progress  and  Service  Reports  in  45  CFR 
1357.15  and  1357  16.  The  CFSP 
in(»rporatas  previously  approved 
planning  requin'ments  for  title  IV-B. 
subpart  1  (OMB  control  number  (M»80- 
0142). 

The  Annual  Summary  of  Child 
Welfare  Servici-s  1C:\VS-101)  also  will  be 
modified  and  subniittod  to  OMB  for 
approval.  (The  CWS-lOl  curn>ntly  is 
approved  under  OMB  control  numlier 
0980-0047.) 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  colltiiion  and 
recordkeeping  requirements  should 
dir«<:t  tliem  to  the  agency  ofTiciaUs) 
designated  for  this  purpose  whose  name 
appears  at  the  b*  of  this 

prwnible,  and  to  leof 

Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Room  10235,  New  Exe«;utive  Office 
Building.  Washington.  D.C.  20.S03.  Attn. 
Wendy  Taylor.  l>«!sL  Offic  er  for  ACF/ 
HHS. 

List  of  Subiects 

4.';  CFR  Part  1355 

Adoption  and  fo.ster  iinn-:  Cliild  abase 
iuid  neglect.  Child  and  family  services; 
Child  welfare  services;  Data  t»llection. 
Definitions— Grant  Programs  social 
programs:  Family  preservation  and 
family  support  services 

■l5CFPPart  1356 

Adoption  and  foster  care. 
Administrative  costs;  Child  and  family 
services.  Child  welfart*  senit»s;  Fiscal 
r>'(juirements  (title  IV-E);  CironI 
Programs — Soc:ial  programs: 


Independent  hvuig  program;  Statewide 
information  systems. 

45  CFR  Part  1357 

Adoption  and  foster  care;  Child  abuse 
and  neglect;  Child  and  family  services; 
Child  wellars  services;  Family 
preservation  and  family  support 
services;  Independent  living  program. 

(ClaUlng  of  Pederai  Domestic  Assistance 
l*Togn»ni  No.  93  556— Family  Preservation 
and  .Support  Services;  Nu  93.645— Child 
Welfare  Services— SUfe  Grants;  No.  93.669— 
Child  Abuse  and  Neglect — State  Grants,  and 
No  93-674— Independent  Living) 

Dated  August  10.  1994. 
Mary  |«  Bane. 
Asswtont  Secntary  for  Cluldivn  and  Fumilus 

Apiproved  August  31.  19M 
Donna  E.  ShalaU. 
Sttrftnrv 

For  the  reasons  set  forth  in  the 
preamble,  45  CFR  Chapter  XIII. 
subchapter  G.  is  proposed  to  be 
amended  as  follows: 

1.  Subchapter  G  is  amended  by 
a'vising  the  heading  to  read  as  follows: 

SUBCMAPTER  G-THE  ADMINISTRATION 
ON  CHILDREN.  YOUTH  AND  FAMILIES. 
FOSTER  CARE  MAINTENANC€  PAYMENTS. 
ADOPTION  ASSISTANCE,  AND  CHILD  AND 
FAMILY  SCRVtCES 

PART  1355— GENERAL 

2.  The  authority  citation  for  Part  1355 
continues  to  read  as  follows: 

Authority:  42  IJ.S.C  620  et  seq..  42  U  S.C 
670  ot  seq  and  42  U.S.C  1301  and  1302 

3. 5>ection  1355.10  is  revised  to  read 

as  follows: 

§1355.10    Scop*. 

Unless  otherwise  specified,  this  Part 
1355  applies  to  States  and  Indian  tr.bes 
and  contains  general  requirements  for 
Federal  financial  participation  under 
titles  IV-E  and  IV-B  of  the  Social 
Secunty  Act. 

4.  Section  1355.20(a)  is  amended  by 
revising  four  definitions  and  by  adding 
one  definition  to  read  as  follows; 

§  1355.20    DetiniUons. 

(a)  *    •   • 

y^CFF  means  the  Administration  on 
Children,  Youth  and  Families. 
Admini.stration  for  Children  and 
Families  (ACF).  U.  S.  Department  of 
Health  and  Human  Services 

•  •         •         *         • 

Commissioner  means  the 
Commissioner  on  Children.  Youth  and 
Families.  Administration  for  Children 
ajid  Families,  U.S.  Department  of  Health 
and  Human  Serviuts. 

•  •         •         •         • 

Indfpendfnt  Living  [Ingram  IILFI 
means  the  programs  and  activities 


established  and  implemented  by  the 
State  to  assist  youth,  as  defined  in 
section  477(a)(2)  of  the  Act,  to  prepare 
to  live  independently  upon  leaving 
foster  care.  Programs  and  activities  that 
may  be  provided  are  found  in  section 
477(d)  of  the  Act. 

State  means,  for  title  IV-B,  the  50 
States,  the  District  of  Columbia,  the 
Commonwealth  of  {*uerto  Rico.  Guam, 
the  Virgin  Islands,  the  Commonwealth 
of  the  Northern  Mariana  Islands,  and 
American  Samoa.  For  title  IV-E.  the 
tiTm  "State"  means  the  50  States  and 
the  District  of  Columbia. 

State  agency  means  the  State  agency 
administering  or  supervising  the 
administration  of  the  title  IV-E  and  title 
IV-B  Slate  plans  and  the  title  XX  social 
services  block  grant  program.  An 
exception  to  this  requirement  is 
permitted  by  section  103(d)  of  the 
Adoption  Assistance  and  Child  Welfare 
Act  of  1980  (Pub.  L  96-272).  Section 
103(d)  provides  that,  if  on  December  1, 
1974,  the  title  IV-B  program  (in  a  State 
or  local  agency)  and  the  social  services 
program  under  .section  402(a)(3)  of  the 
Art  (the  predecessor  program  to  title 
XX)  were  administered  by  separate 
agencies,  that  separate  administration  of 
the  programs  could  continue  at  State 
option 

•  •         •         •         • 

5.  Section  1355.21(c)  is  revi.sed  to 
read  as  follows: 

11355.21     State  plan  requirements  for  titles 
IV-e  and  IV-B. 

•  •         •         •         • 

((.)  The  State  agency  and  the  Indian 
tribe  must  make  available  for  public 
review  and  inspection  the  Child  and 
Family  Services  Plan  (CFSP)  and  the 
Annual  Progress  and  Services  Reports. 
(See  45  CFR  1357.15  and  1357.16.)  The 
State  agency  also  must  make  available 
for  public  review  and  inspertion  the 
title  IV-E  State  Plan. 

6.  A  new  S  1355.25  is  added  to  read 
as  follows: 

§1355.25    Pnnaptes  of  child  and  (amily 
services. 

1  he  following  principles,  most  often 
identified  by  practitioners  and  others  as 
helping  to  assure  effective  services  for 
children,  youth,  and  families,  should 
guide  the  States  and  Indian  tribes  in 
developing  and  operating  child  and 
family  services  and  implementing 
improvements  in  service  delivery 
systems. 

(a)  The  safety  and  well-being  of 
children  and  of  all  family  members  is 
assured.  When  safety  can  be  assured, 
strengthening  and  preserving  families  is 
seen  as  the  best  way  to  promote  the 
health v  development  of  childrcMi.  One 


important  way  to  keep  children  safe  is 
to  stop  violence  against  their  mothers. 

(b)  Services  are  focused  on  the  family 
as  a  whole;  service  providers  work  with 
families  as  partners  in  identifying  and 
meeting  individual  and  family  needs: 
family  strengths  are  identified, 
enhanced,  respected,  and  mobilized  to 
help  families  solve  the  problems  which 
compromise  their  functioning  and  well- 
being. 

(c)  Services  promote  the  healthy 
development  of  children  and  youth, 
promote  permanency  for  all  children, 
and  help  prepare  youth  emancipating 
from  the  foster  care  system  for  self- 
sufficiency  and  independent  living. 

(d)  Services  may  focus  on 
intervention,  protection,  treatment,  or 
other  services  to  meet  the  needs  of  the 
family  and  the  best  interests  of  the 
individual  who  may  be  placed  in  out-of- 
hnme  care. 

(e)  Services  are  flexible,  coordinated, 
and  accessible  to  families  and 
individuals,  often  delivered  in  the  home 
or  the  community,  and  are  delivered  in 
a  manner  that  is  respectful  of  and  builds 
on  the  strengths  of  community  and 
cultural  groups. 

(f)  Services  are  organized  as  a 
continuum,  designed  to  achieve 
measurable  outcomes,  and  are  linked  to 
a  wide  variety  of  supports  and  services 
outside  the  child  and  family  services 
system  (e.g..  housing,  sub.stance  abu.se 
treatment,  mental  health,  health, 
education,  and  job  training,  child  care, 
informal  support  networks)  which  can 
be  crucial  to  meeting  families'  and 
children's  needs. 

(g)  Many  child  and  family  services  are 
community-based  and  involve 
community  organizations  and  residents 
(including  parents)  in  their  design  and 
delivery. 

(h)  Services  are  intensive  enough  to 
meet  family  needs  and  keep  children 
safe.  The  level  of  intensity  and  duration 
of  services  needed  to  acJiieve  these  goals 
may  vary  greatly  between  preventive 
(family  support)  and  crisis  intervention 
services  (family  preservation),  based  on 
the  changing  needs  of  children  and 
families  at  various  times  in  their  lives. 
A  family  or  an  individual  does  not  need 
to  be  in  crisis  in  order  to  receive 
services. 

7.  Section  1355.30  is  revised  to  read 
as  follows: 

§1355.30    Ottier  applicable  regulations. 

Except  as  specified,  the  following 
regulations  are  applicable  to  all 
programs  funded  under  titles  IV-B  and 
IV-EoftheAct. 

(a)  45  CFR  part  16— Procedures  of  the 
Departmental  Grant  Appeals  Board. 


(b)  45  CFR  part  30— Claims 
Collection. 

(c)  45  CFR  part  74 — ^Administration  of 
Grants  (Applicable  only  to  title  IV-E 
foster  care  and  adoption  assistance, 
except  that:  (1)  Subpart  G,  Cost  sharing 
or  Matching,  and  Subpart  I,  Financial 
Repiorting  Requirements,  will  not  apply. 
ACF  will  provide  forms  and  instructions 
for  financial  reporting;  and  (2) 

§  74.4(a)(2)  contains  requirements 
applicable  to  title  IV-B  (Subparts  1  and 
2)  and  the  Independent  Living 
Program.). 

(d)  45  CFR  part  76 — Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

(e)  45  CFR  part  80— 
Nondiscrimination  Under  Programs 
Receiving  Federal  Assistance  Through 
the  Department  of  Health  and  Human 
Services  Effectuation  of  Title  VI  of  the 
Civil  Rights  Act  of  1964. 

(f)  43  CFR  part  81— Practice  and 
Procedure  for  Hearings  Under  part  80  of 
this  title. 

(g)  45  CFR  part  84— 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  Federal  Financial  Assistance 

(h)  45  CFR  part  91— 
Nondiscrimination  on  the  Basis  of  Age 
in  HHS  Programs  or  Activities  Receiving 
Federal  Financial  Assistance, 
(i)  45  CFR  part  92— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Govemn»ents  (Applicable 
only  to  the  title  IV-B  programs  and  the 
Independent  Living  Program  under 
Section  477  of  the  Act). 

(j)  45  CFR  part  93 — ^New  Restrictions 
on  Lobbying. 

(k)  45  CFR  part  95— General 
Administration — Grant  Programs 
(Public  Assistance  and  Medical 
Assistance).  (Applicable  to  title  FV-B 
and  title  IV-E  except  that, 
notwithstanding  45  CFR  95.1(a),  subpart 
A.  Time  Limits  for  States  to  File  Claims, 
does  not  apply  to  title  IV-B  (subparts  1 
and  2)  and  the  Independent  Living 
Program.) 

(1)  45  CFR  part  97-Gonsolidation  of 
Grants  to  the  Insular  Areas.  (Applicable 
only  to  the  title  IV-B  programs). 

(m)  45  CFR  part  100— 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities.  (Only 
one  section  is  applicable:  45  CFR 
100.12.  How  may  a  State  .simplifv. 
consolidate,  or  substitute  federally 
required  State  plans?). 

(n]  45  CFR  part  201— Grants  to  States 
for  Public  Assistance  Prt^rams.  Only 
the  following  sections  are  applicable: 


(1)  §  201.5— Grants.  (Applicable  to  title 
rV-E  foster  care  and  adoption 
assistance  only.) 

(2)  S  201.6— WitKholding  of  payment; 
reduc-tion  of  Federal  financial 
participation  in  the  costs  of  social 
services  and  training. 

(3)  §  201.7— Judicial  review. 

(4)  §  201.15— Deferral  of  claims  for 
Federal  financial  participation. 
(Applicable  only  to  title  IV-E  foster 
care  and  adoption  assistance.) 

(5)  f  201.66— Repayment  of  Federal 
funds  by  installments.  (Applicable 
only  to  title  I\'-E  foster  care  and 
adoption  assistance.) 

(o)  45  CFR  204.1— Submittal  of  State 
Plans  for  Governor's  Review. 

(p)  45  CFR  part  205— General 
Administration — ^Public  Assistance 
Programs.  Only  the  following  sections 
are  applicable: 

(1)  §  205.5 — ^Plan  amendments. 

(2)  §205.10— Hearings  (Applicable  only 
to  title  rV-E  foster  fare  and  adoption 
assistance.) 

(3)  §205.50 — Safeguarding  information 
for  the  financial  assistance  programs. 

(4)  §  205.100— Single  State  agency 

PART  1356— REQUIREMENTS 
APPLICABLE  TO  TITLE  IV-€ 

8.  The  authority  citation  for  part  1356 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  620  et  seq..  42  I!  SC 
670  et  seq..  and  42  U.S.C.  1302. 

9.  Seciion  1356.10  is  revised  to  read 
as  follows: 

§1356.10    Scope. 

This  part  applies  to  State  programs  for 
foster  care  maintenance  payments, 
adoption  assistance  payments,  related 
foster  care  and  adoption  administrative 
and  training  expenditures,  and  the 
independent  living  services  program 
under  title  fV-E  of  the  Act. 

10.  Section  1356.80  is  added  to  part 
1356  to  read  as  follows- 

§  1356.80    Independent  Living  Proaram 
(•LP). 

(a)  Scope.  To  receive  payments  under 
section  477  of  the  Act.  the  State  agency 
must  meet  the  applicable  requirements 
of  sections  472,  474,  475,  and  477  of  the 
Act. 

(h)  Application  requirewfnts  Based 
on  section  477  of  the  Act,  each  State 
must  submit  an  annual  appHcation  for 
funds  under  the  Independent  Living 
Program  (ILP). 

(c)  AHotments.  Payments  to  each  State 
will  be  made  in  accordance  with  sertion 
477(e)(1)  of  the  Act. 

(d)  Matching  funds.  (1)  States  are 
entitled  to  their  share  of  the  basic 
amount  of  $45  million  of  the  ILP 
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apprapriation  with  no  requirement  for 
malr.hing  funds. 

(2)  States  are  required  to  match  dollar- 
f(ir-dollar  any  of  the  funds  they  receive, 
through  additional  or  reallocated  funds, 
over  their  share  of  the  $45  million  basic 
amount. 

(3)  The  State's  contribution  may  be  in 
cash  or  donated  funds. 

(4)  Matching  contributions  mu.st  be 
for  costs  otherwise  allowable  under 
section  477  of  the  Act.  eg  .  matching 
contributions  for  the  provision  of  room 
and  board  are  not  allowable. 

(e)  Reollocatinn  of  funds.  Basic  funds 
and  additional  funds  not  requested  by  a 
State  will  be  available  for  reallocation  to 
other  States  under  the  provisions  of 
s»H;tion  477(e)(2)  of  the  Act. 

(f)  Expenditure  of  funds  S«tion 
477(0(3)  of  the  Act  requires  that  funds 
must  be  exp«^nded  by  S«ptemb«r  30  of 
the  rist:al  year  following  the  fistal  year 
in  which  the  funds  were  awarded. 

(g)  Maintenance  of  effort  Amounts 
payable  under  section  477  of  the  Act 
shall  supplement  and  not  replace; 

( 1 )  Title  IV-E  foster  care  funds 
available  for  maintenance  payments  and 
administrative  and  training  costs;  and 

(2)  Any  other  State  funds  available  for 
independent  living  activities  and 
services. 

(h)  Prohibition.  US'  funds  may  not  be 
used  for  room  and  board  (sei;tion 
477(e)(3)of  the  Act). 

PART  1357— REQUIREMEhfTS 
APPLICABLE  TO  TITLE  IV-B 

1 1.  The  authority  i.itatiaii  fur  part 
1357  is  revised  to  read  as  follows: 

Authority:  42  U  S  C.  620  «t  seq  .  42  V  S.C. 
670  nt  s«q  .  and  42  U  S  C  1302 

12.  Section  1357.10  is  revised  to  read 
as  follows; 

1 1357.10    Scop«  and  dafinltlons. 

(n)  Sc(^pt'  This  part  applies  to  St.ite 
and  Indian  tribal  programs  for  (  hild 
welfare  services  under  subpart  1.  and 
fninily  preservation  and  family  support 
•ervices  under  subpart  2  of  title  IV-B  of 
the  Act. 

(b)  Eligibility.  Child  and  family 
s«?rvicos  under  title  IV-B.  subparts  1  and 
2.  must  bo  available  on  the  f>asis  of  need 
for  services  and  must  not  be  d»'nied  on 
the  basis  of  income  or  length  of 
residence  in  the  State  or  within  the 
Indian  tribe's  jurisdiction. 

(c)  Definitions. 

Child  and  Family  Sen-ices  Plan 
(CFSPI  means  the  document,  developed 
through  joint  planning,  which  describes 
the  piibli(.lv-hinded  State  child  and 
family  services  ix)ntinuum  (family 
support  and  f.imily  preservation 
services:  child  welfare  services. 


including  child  abuse  and  neglect 
prevention,  intervention,  and  treatment 
services  and  foster  care;  and  services  to 
support  reunification,  adoption,  kinship 
care,  independent  living,  or  other 
permanent  living  arrangements);  for 
Indian  tribes,  describes  the  child 
welfare  and/or  family  preservation  and 
supfKjrt  services  to  be  provided  by  the 
Indian  tribe;  includes  goals  and 
objectives  both  for  improved  outcomes 
for  the  safety  and  well-being  of  children 
and  families  and  for  service  delivery 
system  reform;  specifies  the  services 
and  other  implementation  activities  that 
will  be  undertaken  to  carry  out  the  goals 
and  objectives:  and  includes  plans  for 
program  improvement  and  allocation  of 
resources. 

Child  welfare  senices  means  the 
definition  contained  in  section  425(a)(1) 
of  the  Act.  These  are  public  social 
services  directed  to  accomplish  the 
following  purposes: 

(1)  Protecting  and  promoting  the 
welfare  of  all  children,  including 
handicapped,  homeless,  dependent,  or 
neglected  children: 

(2)  Preventing  or  remedying,  or 
assisting  in  the  solution  of  problems 
which  may  result  in  the  neglect,  abuse, 
exploitation,  or  delinquency  of  children; 

(3)  Preventing  the  unnecessary 
separation  of  children  from  their 
families  by  identifying  family  problems, 
assisting  families  in  resolving  their 
problems,  and  preventing  breakup  of  the 
family  where  the  prevention  of  child 
removal  is  desirable  and  possible; 

(4)  Restoring  to  their  families  children 
who  have  been  removed,  by  the 
provision  of  services  to  the  child  and 
the  family; 

(5)  Placing  children  in  suitable 
adoptive  homes,  in  cases  where 
restoration  to  the  biological  family  is  not 
possible  or  appropriate;  and 

(6)  Assuring  adequate  care  of  children 
awav  from  their  homes,  in  cases  where 
the  child  cannot  be  returned  home  or 
cannot  be  placed  for  adoption. 

Children  refers  to  individuals  from 
birth  to  the  age  of  21  including  infants. 
children,  youth,  adolescents,  and  young 
adults. 

Community-based  services  refers  to 
programs  delivered  in  accessible 
settings  in  the  community  and 
responsive  to  the  needs  of  the 
community  and  the  individuals  and 
families  residing  therein.  These  services 
may  be  provided  under  public  or  private 
nonprofit  auspices. 

Families  includes,  but  is  not  limited 
to,  biological,  adoptive,  foster,  and 
extended  families. 

Family  presenation  senices  means 
services  for  children  and  families 
designed  to  help  families  (including 


adoptive  and  extended  families)  at  risk 
or  in  crisis,  including — 

(1)  Services  programs  designed  to 
help  children,  where  appropriate,  return 
to  families  from  which  they  have  been 
removed;  or  be  placed  for  adoption, 
with  a  legal  guardian,  or,  if  adoption  or 
legal  guardianship  is  determined  not  to 
be  appropriate  for  a  child,  in  some  other 
planned,  permanent  living  arrangement; 

(2)  Preplacement  preventive  services 
programs,  such  as  intensive  family 
preservation  programs,  designed  to  help 
children  at  risk  of  foster  care  placement 
remain  with  their  families; 

(3)  Service  programs  designed  to 
provide  follow-up  care  to  families  to 
whom  a  child  has  been  returned  after  a 
foster  care  placement; 

(4)  Respite  care  of  children  to  provide 
temporary  relief  for  parents  and  other 
caregivers  (including  foster  parents); 
and 

(5)  Services  designed  to  improve 
parenting  skills  (by  reinforcing  parents' 
confidence  in  their  strengths,  and 
helping  them  to  identify  where 
improvement  is  needed  and  to  obtain 
a.ssistance  in  improving  those  skills) 
with  respect  to  matters  such  as  child 
development,  family  budgeting,  coping 
with  stress,  health,  and  nutrition. 

Family  support  senices  means 
community-based  services  to  promote 
the  well-being  of  childrtr.  and  families 
designed  to  increase  the  .strength  and 
stability  of  families  (including  adoptive, 
foster,  and  extended  families),  to 
increase  parents'  confidence  and 
competence  in  their  parenting  abilities, 
to  afford  children  a  stable  and 
supportive  family  environment,  and 
otherwise  to  enhance  child 
development.  Family  support  services 
may  include: 

(1)  Services,  including  in-home  visits, 
parent  support  groups,  and  other 
programs,  designed  to  improve 
parenting  skills  (by  reinforcing  parents' 
confidence  in  their  strengths,  and 
helping  them  to  identify  where 
improvement  is  needed  and  to  obtain 
assistance  in  improving  those  skills) 
with  respect  to  matters  such  as  child 
development,  family  budgeting,  coping 
with  stress,  health,  and  nutrition; 

(2)  Respite  care  of  children  to  provide 
temporary  relief  for  parents  and  other 
caregivers; 

(3)  Structured  activities  involving 
parents  and  children  to  strengthen  the 
parent-child  relationship: 

(4)  Drop-in  centers  to  afford  families 
opportunities  for  informal  interaction 
with  other  families  and  with  program 
staff: 

(5)  Information  and  referral  services  to 
afford  families  access  to  other 
community  services,  including  child 


care,  health  care,  nutrition  programs, 
adult  education  and  literacy  programs, 
and  counseling  and  mentoring  services; 
and 

(6)  Early  developmental  screening  of 
children  to  assess  the  needs  of  such 
children,  and  assistance  to  families  in 
setxiring  specific  services  to  meet  these 
needs. 

foint  Planning  means  an  ongoing 
partnership  process  between  ACF  and 
the  State  and  between  ACF  and  an 
Indian  tribe  for  the  review  and  analysis 
of  the  State's  and  the  Indian  tribe's  child 
and  family  services,  including  analysis 
of  the  service  needs  of  children,  youth, 
and  families:  selection  of  unmet  service 
needs  that  will  be  addressed:  and 
development  of  goals  and  objectives  that 
will  result  in  improved  outcomes  for 
children  and  families  and  the 
development  of  a  more  comprehensive, 
coordinated  and  effective  child  and 
family  services  delivery  system. 

13.  Section  1357.15  is  revised  to  read 
as  foUovrs: 

§  1 357.15    Comprehensive  chiw  ana  tamily 
services  plan  requlmnenis. 

(a)  Scope  II)  This  section  describes 
the  requirements  for  the  development 
and  implementation  of  the  five-year 
comprehensive  child  and  family 
services  plan  (CFSP).  The  State's  CFSP 
must  meet  the  requirements  of  both  of 
the  following  programs;  the  Indian 
tribe's  CFSP  must  meet  the 
requirements  of  one  or  both  of  the 
foUovring  programs  depending  on  the 
Tribe's  eligibility; 

(i)  child  welfare  services  under  title 
rV-B.  subpart  1:  and 

(ii)  family  preservation  and  femily 
support  services  under  title  IV-B. 
subpart  2. 

(2)  For  States  only,  the  CFSP  also 
must  contain  information  on  the 
following  programs: 

(i)  The  independent  living  program 
under  title  IV-E.  section  477  of  the  Act; 
and 

(ii)  Two  child  abuse  and  neglect 
formula  grant  programs  under  the  Child 
Abuse  Prevention  and  Treatment  Act 
(CAPTA);  Part  I  (Basic  State  grants)  and 
Part  n  (Medical  Neglect/Disabled  Infants 
State  grants)  (sections  107(a)  and  107(g) 
of  CAPTA). 

(3)  States  must  meet  all  requirements 
of  this  section  except  those  that  apply 
only  to  Indian  tribes.  Indian  tribes  must 
meet  the  requirements  of  this  section 
only  as  specified. 

(b)  Eligibility  for  funds.  (1)  In  order  to 
receive  funding  under  title  IV-B. 
subparts  1  and  2.  beginning  in  FY  1995. 
each  State  and  eligible  Indian  tribe  must 
submit  and  ha\'e  approved  a  five-year 
Child  and  Family  Services  Plan  (CFSP); 


beginning  in  FY  1996.  each  grantee 
must  submit  and  have  approved  an 
Annual  Progress  and  Services  Report 
that  meets  the  statutory  and  regulatory 
requirements  of  title  IV-B,  subparts  1 
and  2. 

(2)  The  CFSP  will  be  approved  only 
if  the  plan  was  developed  jointly  by 
ACF  and  the  State  (or  the  Indian  tribe), 
and  only  after  broad  consultation  by  the 
State  (and  the  Indian  tribe)  with  a  wide 
range  of  appropriate  public  and  non- 
profit private  agencies  and  community- 
based  organizations  with  experience  in 
administering  programs  of  services  for 
children  and  families  (including  family 
preservation  and  support  services). 

(3)  The  Annual  Pro'gress  and  Services 
Report  will  be  approved  if  it  was 
developed  jointly  by  ACF  and  the  State 
(or  the  Indian  tribe)  and  if  it  meets  the 
reouirements  of  45  CFR  1357.16. 

(4)  The  five-year  CFSP  for  FYs  1995- 
1999  may  be  submitted  in  the  format  of 
the  State's  or  the  Indian  tribe's  choice 
and  must  be  submitted  no  later  than 
June  30. 1995,  to  the  appropriate  ACF 
Regional  Office. 

(c)  Assurances.  The  CFSP  must 
contain  the  assurances  applicable  to 
each  title  IV-B  program.  The  assurances 
will  remain  in  effect  on  an  ongoing  basis 
and  will  need  to  be  re-submitted  only  if 
a  significant  change  in  the  State  or  the 
Indian  tribe's  program  affects  an 
assurance, 

(d)  The  child  and  family  services  plan 
(CFSP):  Genera].  The  State  and  the 
Indian  tribe  must  base  the  development 
of  the  CFSP  on  a  planning  process  that 
includes: 

(1)  Broad  involvement  and 
consuhation  with  a  wide  range  of 
appropriate  public  and  non-profit 
private  agencies  and  commimity-based 
organizations,  parents,  and  others: 

(2)  Coordination  of  the  provision  of 
services  under  the  plan  vsith  other 
Federal  and  federally  assisted  programs 
serving  children  and  families,  including 
youth  and  adolescents:  and 

(3)  Collection  of  existing  or  available 
information  to  help  determine 
vulnerable  or  at-risk  populations  or 
target  areas;  assess  service  needs  and 
resources;  identify  gaps  in  services; 
select  priorities  for  targeting  funding 
and  services;  formulate  goals  and 
objectives:  and  develop  opportunities 
for  bringing  about  more  effective  and 
accessible  sen^ices  for  children  and 
families. 

(e)  State  agency  administering  the 
programs.  (1)  The  State's  CFSP  must 
identify  the  name  of  the  State  agency 
that  will  administer  the  LiLle  IV-B 
programs  under  the  plan.  Except  as 
provided  by  statute,  the  same  agency  is 
required  to  administer  or  supervise  the 


administration  of  all  programs  under 
titles  IV-B  and  IV-E  of  the  Act  and  the 
social  services  block  grant  program 
under  title  XX  of  the  Act.  (See  the 
definition  of  "State  agency"  in  45  CFR 
1355.20.) 

(2)  The  CFSP  must  include  a 
description  of  the  or;ganization  and 
function  of  the  State  agency  and 
organizational  charts  as  appropriate.  It 
also  must  identify  the  organizational 
unit(s)  within  the  State  agency 
responsible  for  the  operation  and 
administration  of  the  CFSP,  and  include 
a  description  of  the  unit's  organization 
and  function  and  a  copy  of  the 
organizational  chart(sj. 
^  (f)  Indian  tribaJ  organization 
administering  the  progmmfs).  (1)  The 
Indian  tribe's  CFSP  must  provide  the 
name  of  the  Indian  tribal  organization 
(ITO)  designated  to  administer  funds 
under  title  IV-B.  subpart  1.  child 
welfare  services  and/or  under  subfMUt  2, 
family  preservation  and  family  support 
services.  If  the  Indian  tribe  receives 
funds  under  both  subparts,  the  same 
agency  or  miganizatioo  must  administer 
both  programs. 

(2)  The  Indian  tribe's  CFSP  must 
include  a  description  of  the  organization 
and  function  of  the  office  responsible 
for  the  operation  and  administration  of 
the  CFSP.  an  organizational  chart  of  that 
office,  and  a  description  of  how  that 
office  relates  to  tribal  and  other  offices 
operating  or  administering  serv  ices 
programs  within  the  Indian  tribe's 
service  area.  e.g.,  Indian  Health  Service, 
(g)  Vision  statement  The  CFSP  must 
include  a  vision  statement  and  a 
statement  of  the  grantee's  philosophy  in 
providing  child  and  family  services  and 
developing  or  improving  ■  coordinated 
service  delivery  system. 

(h)  Goals.  The  CFSP  must  specify  the 
goals,  based  on  the  vision  statement, 
that  will  be  accompUshed  during  the 
five-year  period  of  the  plan.  The  goals 
must  be  expressed  in  terms  of  improved 
outcomes  for  and  the  safety  end  well- 
being  of  children  and  families,  and  in 
terms  of  a  more  comprehensive, 
coordinated,  and  effective  child  and 
family  service  dehvery  system. 

(i)  Objectives.  (\)  The  CFSP  must 
include  the  realistic,  specific, 
measurable  objectives  that  will  be 
undertaken  to  achieve  each  goal  Each 
objective  should  focus  on  outcomes  for 
children,  youth,  and/ or  their  families  or 
on  elements  of  service  delivery  (such  as 
quality)  that  are  linked  to  outcomes  in 
important  ways.  Each  objective  should 
include  both  interim  benchmarks  and  a 
loog-tenn  timetable,  as  apprt^riate.  lot 
achieving  the  objective. 

(2)  For  States  and  Indian  tribes 
administering  the  title  IV-B.  subpart  1 
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program,  the  CFSP  must  include 
objectives  to  make  progress  in  covering 
additional  political  subdivisions, 
reaching  additional  children  in  need  of 
services,  expanding  and  strengthening 
the  range  of  existing  services,  and 
developing  new  types  of  services. 

(j)  Sleasuivs  of  progress.  The  CFSP 
must  des<.ribe  how  the  grantee  plans  to 
measure  the  results,  accomplishments, 
and  annual  progress  toward  meeting  the 
goals  and  objectives,  especially  the 
outcomes  for  children,  youth,  and 
families. 

(k)  Baseline  information.  (1)  For  FY 
199.S.  the  State  and  the  Indian  tribe 
must  base  the  development  of  the  CFSP 
goals,  objectives,  and  funding  and 
service  decisions  on  an  analysis  of 
available  information  on  the  well-being 
of  children  and  families:  the  needs  of 
children  and  families;  the  nature,  scope, 
and  adequacy  of  existing  child  and 
family  and  related  sociial  services;  and 
the  trends  of  these  indicators  over  time. 
Additional  and  updated  information 
mu!?t  be  obtained  throughout  the  five- 
year  period  to  measure  progress  in 
acconiplishing  the  goals  and  obie<;tives. 

(2)  The  State  must  collect  and  analyze 
State-wide  information  on  family 
preservation  and  family  support 
services  currently  available  to  families 
and  children,  including  the  nature  and 
scope  of  existing  public  and  privately 
funded  family  support  and  family 
preservation  services:  the  extent  to 
which  each  service  is  available  and 
being  provided  in  different  geographic 
areas  and  to  different  types  of  families; 
and  important  gaps  in  service,  including 
mismatches  between  available  services 
and  family  needs  as  identified  through 
baseline  data  and  the  consultation 
process.  Other  services  which  impact  on 
the  ability  to  preserve  and  support 
families  may  be  included  in  the 
ossessment.  The  Indian  tribe  must 
collect  and  analyze  information  on 
family  preservation  and  family  support 
services  currently  available  within  their 
service  delivery  area  including  the 
information  in  this  paragraph  as 
appropriate. 

(3)  the  CFSP  must  include  the 
information  used  in  developing  the 
plan:  an  explanation  of  how  this 
information  and  analysis  were  used  in 
developing  the  goals.  obje<:tives.  and 
funding  and  service  decisions, 
including  decisions  about  geographic 
targeting  and  service  mix;  a  description 
of  how  information  will  be  used  to 
measure  progress  over  the  five-year 
period;  and  how  this  information  will 
be  used  to  facilitate  the  coordination  of 
services. 

(1)  Consultation.  (1 )  The  States  CFSP 
must  describe  the  internal  and  external 


consultation  process  used  to  obtain 
broad  and  active  involvement  of  major 
actors  across  the  entire  spectrum  of  the 
child  and  family  service  delivery  system 
in  the  development  of  the  plan.  The 
description  should  explain  how  this 
process  was  coordinated  with  or  was  a 
part  of  other  planning  processes  in  the 
State. 

(2)  The  Indian  tribes  CFSP  must 
describe  the  consultation  process 
appropriate  to  its  needs  and 
circumstances  used  to  obtain  the  active 
involvement  of  major  actors  providing 
child  and  family  services  within  the 
tribe's  area  of  jurisdiction. 

(3)  For  States  (and  Indian  tribes),  the 
consultation  process  must  involve: 

(i)  All  appropriate  offices  and 
agencies  within  the  State  agency  (or 
within  the  Indian  tribal  service  delivery 
system),  e.g.,  child  protective  services 
(CPS).  foster  care  and  adoption,  the 
social  services  block  grant,  emergency 
assistance,  reunification  services, 
independent  living,  and  other  services 
to  youth: 

(ii)  In  a  State-supervised,  county- 
administered  State,  county  social 
services  and/or  child  welfare  directors 
or  representatives  of  the  county  social 
services/child  welfare  administrators' 
association; 

(iii)  A  wide  array  of  State,  local,  tribal, 
and  community-based  agencies  and 
organizations,  both  public  and  private 
nonprofit  with  experience  in 
administering  programs  of  services  for 
infants,  children,  youth,  adolescents, 
and  families,  including  family 
preservation  and  family  support 
services: 

(iv)  Parents,  including  birth  and 
adoptive  parents,  foster  parents,  families 
with  a  member  with  a  disability,  and 
consumers  of  services: 

(v)  For  States,  representatives  of 
Indian  tribes  within  the  State; 

(vi)  For  States,  representatives  of  local 
government,  e.g.,  counties,  cities,  and 
other  communities,  neighborhoods,  or 
areas  where  needs  for  services  are  great; 

(vii)  Representatives  of  professional 
and  advocacy  organizations  (including, 
for  example  foundations  and  national 
resource  centers  with  expertise  to  assist 
States  and  Indian  tribes  to  design, 
expand,  and  improve  the  delivery  of 
services):  individual  practitioners 
working  with  children  and  families:  the 
courts;  representatives  or  other  States  or 
Indian  tribes  with  experience  in 
administering  family  preservation  and 
family  support  services:  and 
academicians,  especially  those  assisting 
the  child  and  family  service  agency  with 
management  information  systems, 
training  curricula,  and  evaluations; 


(viii)  Representatives  of  State  and 
local  agencies  administering  Federal 
and  federally  assisted  programs 
including,  but  not  limited  to.  Head 
Start;  the  local  education  agency 
(school-Hnked  social  services,  adult 
education  and  literacy  programs.  Part  H 
programs);  developmental  disabilities; 
nutrition  services  (Food  Stamps,  Special 
Supplemental  Food  Program  for 
Women,  Infants  and  Children  (VVIC)); 
Title  rV-A  (Emergency  Assistance, 
income  maintenance,  child  care, 
employment  and  training):  runaway 
youth,  youth  gang,  juvenile  justice 
programs  and  youth  residential  and 
training  institutions;  child  care  and 
development  block  grant  (CCDBG)Tind  . 
respite  care  programs;  domestic  and 
community  violence  prevention  and 
services  programs;  housing  programs; 
the  health  agency  (substance  abuse. 
Healthy  Start,  maternal  and  child 
health.  Early  and  Periodic  Screening, 
Diagnosis,  and  Treatment  (EPSDT), 
mental  health,  and  public  health 
nursing);  law  enforcement;  and  new 
Federal  initiatives  such  as  the 
Empowerment  Zones  and  Enterprise 
Communities  Program;  and 

(ix)  Administrators,  supervisors  and 
front  line  workers  (direct  service 
providers)  of  the  State  child  and  family 
services  agency. 

(4)  The  CFSP  must  describe  the 
ongoing  consultation  process  that  each 
grantee  will  use  to  ensure  the  continued 
involvement  of  a  wide  range  of  major 
actors  in  meeting  the  goals  and 
objectives  over  the  five-year  operational 
period  of  the  plan  and  developing  the 
Annual  Progress  and  Services  Report. 

(m)  Services  coordination.  (1)  states 
must  include  in  the  ongoing 
coordination  pro<:ess  representatives  of 
the  full  range  of  child  and  family 
services  provided  by  the  State  agency  as 
well  as  other  service  delivery  systems 
providing  social,  health,  education,  and 
economic  services  to  children  and  their 
families. 

(2)  The  State's  CFSP  must  describe 
how  services  under  the  plan  will  be 
coordinated  over  the  five-year  period 
with  services  or  benefits  under  other 
Federal  or  federally  assisted  programs 
serving  the  same  populations  to  achieve 
the  goals  and  objectives  in  the  plan.  The 
description  must  include  the 
participants  in  the  process  and 
examples  of  how  the  process  led  or  will 
lead  to  additional  coordination  of 
services,  e.g..  integrated  service  models, 
improved  accessibility,  use  of  a 
consolidated  application  or  intake  form, 
inter-disciplinary  training,  coordinated 
case  management  for  several  programs, 
pooled  resources  through  blended 
financing,  shared  information  across 


services  providers,  co-location  of  several 
services  or  programs. 

(3)  The  Indian  tribe  must  include  in 
the  coordination  process  representatives 
of  other  Federal  or  federally  assisted 
child  and  family  services  or  related 
programs.  The  hidian  tribe's  CFSP  must 
describe  how  services  under  the  plan 
will  be  coordinated  over  the  five-year 
period  with  services  or  benefits  under 
other  Federal  or  federally  assisted 
programs  serving  the  same  populations 
to  achieve  the  goals  and  objectives  in 
the  plan.  The  descriptions  must  include 
the  participants  in  the  process  and  any 
examples  of  how  the  process  led  or  will 
lead  to  additional  coordination  of 
services. 

(n)  Services.  (1)  The  State's  CFSP 
must  describe  the  publicly  funded  child 
and  family  services  continuum:  Child 
welfare  services  (including  child  abuse 
and  neglect  prevention,  intervention, 
and  treatment  services;  and  foster  care); 
family  preser\'ation  services;  family 
support  services;  and  services  to 
support  reunification,  adoption,  kinship 
care.  indef)endent  living,  or  other 
permanent  living  arrangement  to  be 
provided  in  FY  1995  and  FY  1996. 

(2)  The  Indian  tribe's  CFSP  must 
describe  the  child  welfare  services 
(including  child  abuse  and  neglect 
prevention,  intervention,  and  treatment 
services  and  foster  care)  and/ or  the 
family  support  and  family  preservation 
services  to  be  provided  in  FY  1995  and 
FY  1996. 

(3)  For  each  service  described,  the 
CFSP  must  indicate: 

(i)  The  population(s)  to  be  served; 

(ii)  The  geographic  area(s)  where  the 
services  will  be  available; 

(iii)  The  estimated  number  of 
individuals  and/or  families  to  be  served; 
and 

(iv)  The  estimated  expenditures  for 
these  services  from  Federal,  State,  local, 
and  donated  sources,  including  title  IV- 
B.  subparts  1  and  2.  the  two  CAPTA 
programs  referenced  in  paragraph  (a)  of 
this  section,  and  the  independent  living 
program. 

(o)  Family  presen'ation  and  family 
support  sen'ices  and  linkages  to  other 
social  and  health  services.  (1)  The 
State's  CFSP  must  explain  how  the 
funds  under  title  IV-B.  subpart  2  of  the 
Act,  will  be  used  to  develop  or  expand 
family  support  and  family  preservation 
services:  how  the  family  support  and 
family  preservation  services  to  be 
provided  in  FY  1995  and  FY  1996  relate 
to  existing  family  support  and  family 
preservation  services:  and  how  these 
family  support  and  preservation 
services  will  be  linked  to  other  services 
in  the  child  and  family  services 
continuum. 


(2)  The  State's  CFSP  must  explain 
whether  and/or  how  funds  under  the 
CAPTA  and  independent  living 
programs  are  coordinated  with  and 
integrated  into  the  child  and  family 
services  continuum  described  in  the 
plan. 

(3)  The  State's  CFSP  must  describe 
the  existing  or  current  linkages  and  the 
coordination  of  services  between  the 
services  in  the  child  and  family  services 
continuum  and  the  services  in  other 
Federal  and  non-federally  funded  public 
and  nonprofit  private  programs, 
including  Children's  Trust  Funds  and 
private  foundations. 

(p)  Services  in  relation  to  service 
principles.  The  CFSP  must  describe  how 
the  child  and  family  services  are 
designed  to  assure  the  safety  and 
protection  of  children  as  well  as  the 
preservation  and  support  of  families, 
and  how  they  are  or  will  be  designed  to 
meet  the  other  service  principles  in  45 
CFR  1355.25,  e.g.,  services  that  are 
flexible,  easily  accessible,  and  respectful 
of  cultural  and  community  diversity. 

(q)  Services  in  relation  to  permanency 
planning.  For  States  administering  both 
title  IV-B  programs  (subparts  1  and  2), 
the  CFSP  must  explain  how  these 
services  will  help  meet  the  permanency 
provisions  for  children  and  families  in 
sections  427  and  471  of  the  Act,  e.g.. 
preplacement  preventive  services, 
reunification  services,  independent 
living  services. 

(r)  Decision-making  process:  selection 
of  family  support  programs  for  funding. 
The  State's  CFSP  must  include  an 
explanation  of  how  agencies  and 
organizations  were  selected  for  funding 
to  provide  family  support  services  and 
how  these  agencies  and  organizations 
meet  the  requirement  that  family 
support  services  be  community-based. 

(s)  Significant  portion  of  funds  used 
for  family  support  and  family 
preservation  services.  Each  State  must 
indicate  the  specific  percentage  of  FY 
1995  and  FY  1996  family  preservation 
and  family  support  funds  (title  IV-B, 
subpart  2),  that  the  State  will  expend  for 
community-based  family  support  and 
for  family  preservation  services,  and  the 
rationale  for  the  choice.  It  must  also 
include  an  explanation  of  how  this 
distribution  was  reached  and  why  it 
meets  the  requirements  that  a 
"significant  portion"  of  the  ser\'ice 
funds  must  be  spent  for  each  service. 
Examples  of  important  considerations 
might  include  the  nature  of  the  planning 
efforts  that  led  to  the  decision,  the  level 
of  existing  State  effort  in  each  area,  and 
the  resulting  need  for  new  or  expanded 
services.  While  there  is  no  minimum 
percentage  that  defines  significant,  the 
State  must  have  an  especially  strong 


rationale  if  the  request  for  either 
allocation  is  below  25  percent. 

(t)  Staff  training,  technical  assistance, 
and  evaluation.  (1)  The  State's  CFSP 
must  include  a  staff  development  and 
training  plan  in  support  of  the  goals  and 
objectives  in  the  CFSP  which  addresses 
both  of  the  title  IV-B  programs  covered 
by  the  plan.  This  training  plan  also  must 
be  combined  with  the  training  plan 
under  title  IV-E  as  required  by  45  CFR 
1356.60(b)(2). 

(2)  The  State's  CFSP  must  describe 
the  technical  assistance  activities  that 
will  be  undertaken  in  support  of  the 
goals  and  objectives  in  the  plan. 

(3)  The  State's  CFSP  must  describe 
any  evaluation  and  research  activities 
underway  or  planned  with  which  the 
State  agency  is  involved  or  participating 
and  which  are  related  to  the  goals  and 
objectives  in  the  plan. 

(u)  Quality  assurance.  The  State  must 
include  in  the  CFSP  a  description  of  the 
quality  assurance  system  it  will  use  to 
regularly  assess  the  quality  of  services 
under  the  CFSP  and  assure  that  there 
will  be  measures  to  address  identified 
problems. 

(v)  Distribution  of  the  CFSP  and  the 
annual  progress  and  services  report. 
The  CFSP  must  include  a  description  of 
how  the  State  and  the  Indian  tribe  will 
make  available  to  interested  parties  the 
CFSP  and  the  Annual  Progress  and 
Services  Report.  (See  45  CFR  1355.21(c) 
and  45  CFR  1357.16(d).)  State  agencies 
and  Indian  tribal  organizations  within 
the  State  must  exchange  copies  of  their 
CFSPs  and  their  annual  services  reports. 

14.  A  new  §  1357.16  is  added  to  read 
as  follows: 

§1357.16    Annual  progress  reviews  and 
services  reports. 

(a)  Annual  progress  reviews  and 
services  reports  Annually,  each  State 
and  each  Indian  tribe  must  conduct  an 
interim  review  of  the  progress  made  in 
the  previous  year  toward  accomplishing 
the  goals  and  objectives  in  the  plan, 
based  on  updated  information.  In 
developing  paragraphs  {a)(2)  through 
(a)(4),  the  State  and  the  Indian  tribe 
must  involve  the  agencies, 
organizations,  and  individuals  who  are 
a  part  of  the  on-going  CFSP-related 
consultation  and  coordination  process. 
On  the  basis  of  this  review,  each  State 
and  Indian  tribe  must  prepare  and 
submit  to  ACF,  and  make  available  to 
the  public,  an  Annual  Progress  and 
Services  Report  which  must  include  the 
following — 

(1)  A  report  on  the  specific 
accomplishments  and  progress  made  in 
the  past  fiscal  year  toward  meeting  each 
goal  and  objective,  e.g..  toward 
improved  outcomes  for  children  and 
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families  and  a  more  coraprehen&iv«, 
coordinated,  eflactive  child  and  family 
service*  continuum; 

(2)  Any  revisions  in  the  statement  of 
goals  and  objectives,  if  necessary,  to 
reflect  changed  circumstances: 

(3)  For  Indian  tribes,  a  description  of 
the  child  welfare  and/or  family 
preservation  and  family  support 
serv'i(»s  to  be  provided  in  the  upcoming 
fiscal  year  hi(}nlighting  any  changes  in 
servi(.-es  or  program  design  and 
including  the  information  required  in  45 
CFR  1357. 15(n); 

(4)  For  States,  a  description  of  the 
child  protective,  child  welfare,  family 
preservation,  family  support,  and 
independent  living  services  to  be 
provided  in  the  upcoming  Bscal  year 
highlighting  any  additions  or  changes  in 
services  or  program  design  and 
including  the  information  required  in  45 
C:FR135^  I5(n): 

(5)  Information  on  activities  in  the 
areas  of  training,  technical  assistance, 
research,  evaluation,  or  management 
information  systems  that  will  be  carried 
out  in  the  upcoming  fiscal  year  in 
support  of  the  goals  and  objectives  in 
the  plan; 

(B)  For  States  only,  the  information 
required  to  meet  the  maintenance  of 
effort  (supplantation)  requirement  in 
section  432(a)  (7)  and  (8)  of  the  Act;  and 

(7)  Any  other  information  the  State  or 
the  Indian  tribe  wishes  to  include. 

(h)  SubmittaJ  of  the  annual  progmss 
and  services  report.  The  State  and  the 
Indian  tribe  must  send  the  Annual 
Progress  and  Services  Report  to  the 
appropriate  ACF  Regional  Office  no 
later  than  June  30  of  the  year  prior  to  the 
fist;al  year  in  which  the  services  will  be 
provided,  i.e.,  the  report  submitted  and 
made  public  by  |une  30,  1995,  as  •  part 
of  the  CFSP  will  describe  the  services  to 
be  provided  in  FY  1996.  The  report 
covering  FY  1997  services  must  be 
submitted  by  June  30. 1996. 

(c)  Annual  progress  and  services 
reports  on  FY  1994  fnnMly  support  and 
family  preservation  services.  Each  State 
and  Indian  tribe  that  used  FY  1994 
funds  under  title  IV-B.  subpart  2,  for 
services  must  describe  in  the  CFSP  what 
services  were  provided,  the 
population(s)  served,  and  the 
geographic  areas  where  .services  were 
available.  The  CFSP  also  must  indude 
the  amount  of  FY  1994  funds  used  for 
planning,  for  family  preservation 
services,  for  family  support  services, 
and  a  brief  statement  on  how  these 
services  met  the  service  priorities  of  the 
State  or  the  Indian  tribe. 

(d)  Availability  of  the  annual  progress 
and  services  report.  The  State  and  the 
Indian  tribe  must  make  the  Annual 
Progress  and  Services  Report  available 


to  the  public  including  the  Of^endes. 
organizations,  and  individuals  with 
which  the  State  or  the  Indian  tribe  is 
coordinating  services  or  consulting  and 
to  other  interested  members  of  the 
public.  Earii  State  and  each  Indian  tribe 
within  the  State  must  exiJiange  copies 
of  their  Annual  f^rogress  and  Services 
Reports. 

(e)  FY  1999  Final  Review.  In  FY  1999, 
each  State  and  each  Indian  tribe  must 
conduct  a  final  review  of  progress 
toward  accomplishing  the  goals  and 
obie<:1ives  in  the  plan.  On  the  basis  of 
the  final  review,  it  must — 

(1)  Prepare  a  final  report  on  the 
progress  made  toward  accomplishing 
the  goals  and  objectives;  and 

(2)  Send  the  final  report  to  the  ACF 
Regional  Office  and  make  it  available  to 
the  public. 

(D  FY  2000  Five-Year  State  Plan. 
Based  on  the  FY  1999  final  review  and 
final  Annual  Progress  and  Services 
Report,  and  in  consultation  with  a  broad 
range  of  agencies,  organizations,  and 
individuals,  the  State  and  Indian  tribe 
must  develop  a  new  five-year  CFSP 
following  the  requirements  of  45  CFR 
1357.15. 

15.  Section  1357.20  is  revised  to  read 
as  follows: 

§  1 357.20     Child  atHise  and  neglect 
programs. 

The  state  agency  must  a,'»ure  that, 
with  regard  to  any  child  abu.se  and 
neglect  programs  or  projects  funded 
under  title  IV-B  of  the  Act.  the 
requirements  of  section  107(0  of  the 
Child  Abuse  Prevention  and  Treatment 
Act,  as  amended  (42  U.S.C.  5106(0)  are 
met.  These  requirements  relate  to  the 
reporting  of  known  and  suspected 
incidents  of  child  abuse  and  neglect:  the 
prompt  investigation  of  reports  and  the 
protection  of  children  in  danger  of 
abuse  and  neglect;  confidentiality;  the 
cooperation  of  law  enforcement 
officials,  courts,  and  appropriate  State 
agencies  providing  human  services;  and 
responding  to  reports  of  medical 
neglect. 

16.  Section  1357.30  is  i«vised  to  read 
as  follows: 

§1357.30    Stale  fiscal  requuaments  (Utie 
IV-6,  subpart  1,  child  «v«ltare  services). 

(a)  Scope.  The  requirements  of  this 
section  shall  apply  to  all  funds  allotted 
or  reallotted  to  States  under  title  IV-B. 
.subpart  1,  and  to  all  funds  not  needed 
for  foster  care  which  are  transferred 
from  title  IV-E  and  awarded  to  Slates 
under  title  IV-B. 

(b)  Allotments.  Allotments  for  each 
State  shall  be  determined  in  accordance 
with  section  421  of  the  A<,t. 


(c)  Payments.  Payments  to  States  shall 
be  made  in  accordance  with  section  423 
of  the  Act. 

(d)  Enforcement  and  termination.  In 
the  event  of  a  State's  failure  to  comply 
with  the  terms  of  the  grant  under  title 
IV-B,  subpart  1,  the  provisions  of  45 
CFR  92.43  and  92.44  will  apply 

(e)  Matching  or  coet-shanng.  Federal 
financial  participation  is  available  only 
if  costs  are  incurred  in  implementing 
sections  422,  423.  and  425  and.  when 
applicable,  section  427  of  the  Act  in 
accordance  with  the  grants 
administration  requirementsof  45  CFR 
Part  92  except  that— 

(1)  Non-public  third  party  in-kind 
contributions  may  not  be  used  to  meet 
the  requirements  of  the  non-Federal 
share  of  the  costs  of  programs  funded 
under  this  part. 

(2)  The  total  of  Federal  funds  used  for 
the  following  purposes  under  title  IV-B 
may  not  exceed  an  amount  equal  to  the 
FY  1979  Federal  payment  under  title 
IV-B: 

(i)  Child  day  care  aeoMBvy  solely 
because  of  the  employment,  or  training 
to  prepare  for  employment,  of  a  parent 
or  other  relative  with  whom  the  child 
involved  is  living,  plus; 

(ii)  Foster  care  maintenance 
pavments.  plus: 

(iii)  Adoption  assistance  payments. 

(3)  Notwithstanding  paragraph  (e)(2) 
of  this  section.  State  expenditures 
required  to  match  the  title  IV-B,  subpart 
1  allotment  may  include  foster  care 
maintenance  expenditures  in  any 
amount. 

(0  Prohibition  against  purchase  or 
construction  of  facilities.  Funds 
awarded  under  title  IV-B  may  not  be 
used  for  the  purchase,  construction,  or 
other  capital  costs  for  child  care 
facilities. 

(g)  Maintenance  of  effort.  (1)  A  State 
may  not  receive  an  amount  of  Federal 
funds  under  title  IV-B  in  excess  of  the 
Federal  payment  made  in  FY  1979 
under  title  IV-B  unless  the  State's  total 
expenditure  of  State  and  local 
appropriated  funds  for  child  welfare 
services  under  title  IV-B  of  the  Act  is 
equal  to  or  greater  than  the  total  of  the 
State's  expenditure  from  State  and  local 
appropriated  funds  used  for  similar 
covered  services  and  programs  under 
title  IV-B  in  FY  1979. 

(2)  In  computing  a  State's  level  of 
expenditures  under  this  section  in  FY 
1979  and  any  subsequent  fiscal  year,  the 
following  costs  shall  not  be  included — 

(i)  Expenditures  and  costs  for  child 
day  care  neces.sary  to  support  the 
employment  of  a  parent  or  other 
relative; 

(ii)  Foster  care  maintenance 
payments;  and 


(iii)  Adoption  assistance  payments. 

(3)  A  State  applying  for  an  amount  of 
Federal  funds  under  title  IV-B  greater 
than  the  amount  of  title  IV-B  funds 
received  by  that  State  in  FY  1979  shall 
certify: 

(i)  The  amount  of  their  expenditure  in 
FY  1979  for  child  welfare  services  as 
described  in  paragraphs  (g)  (1)  and  (2) 
of  this  section,  and 

(ii)  The  amount  of  State  and  local 
funds  that  have  been  appropriated  and 
are  available  for  child  welfare  services 
as  described  in  paragraphs  (g)  (1)  and  (2) 
of  this  section  for  the  fiscal  year  for 
which  application  for  funds  is  being 
made. 

Records  verifying  the  required 
certification  shall  be  maintained  by  the 
State  and  made  available  to  the 
Secretary  as  necessary  to  confirm 
compliance  with  this  section. 

(h)  Reallotment.  (1)  When  a  State 
certifies  to  the  Commissioner  that  funds 
available  to  that  State  under  its  title  IV- 
B.  subpart  1  allotment  will  not  be 
required,  those  funds  shall  be  available 
for  reallotment  to  other  States. 

(2)  When  a  State,  after  receiving 
notice  fixim  the  Commissioner  of  the 
availability  of  funds,  does  not  certify  by 
a  date  fixed  by  the  Commissioner  that 

it  will  be  able  to  expend  during  the 
period  stated  in  paragraph  (i)  of  this 
section  all  of  the  funds  available  to  it 
under  its  title  IV-B,  subpart  1  allotment, 
those  funds  shall  be  available  for 
reallotment  to  other  States. 

(3)  The  Commissioner  may  reallot 
available  funds  to  another  State  when 
he  determines  that — 

(i)  The  requesting  State's  plan 
requires  funds  in  excess  of  the  State's 
original  allotment;  and 

(ii)  The  State  will  be  able  to  expend 
the  additional  funds  during  the  period 
stated  in  paragraph  (i)  of  this  section. 

(i)  Time  limit  on  expenditures.  Funds 
under  title  IV-B,  subpart  1.  must  be 
expended  by  September  30  of  the  fiscal 
year  following  the  fiscal  year  in  which 
the  funds  were  awarded. 

17.  A  new  §  1357.32  is  added  to  read 
as  follows: 

§  1 357.32    State  fiscal  requirements  (title 
IV-B.  sutjpart  2,  family  preservation  and 
family  support  services). 

(a)  Scope.  The  requirements  of  this 
section  apply  to  all  funds  allocated  to 
States  under  title  IV-B.  subpart  2,  of  the 
Act. 

(b)  Allotments.  The  annual  allotment 
to  each  State  shall  be  made  in 
accordance  with  section  433  of  the  Act. 

(c)  Payments.  Payments  to  each  State 
will  be  made  in  accordance  with  section 
434  of  the  Act. 

(d)  Matching  funds.  (1)  Funds  used  to 
provide  services  in  FY  1994  and  in 


subsequent  years  will  be  federally 
reimbursed  at  75  percent  of  allowable 
expenditures.  Federal  funds,  however, 
will  not  exceed  the  amount  of  the 
State's  allotment. 

(2)  The  State's  contribution  may  be  in 
cash  or  donated  funds. 

(3)  Except  as  provided  by  Federal 
statute,  other  Federal  funds  may  not  be 
used  to  meet  the  matching  requirement. 

(e)  Supplantation  (Maintenance  of 
effort).  States  may  not  use  the  Federal 
funds  under  title  IV-B,  subpart  2.  to 
supplant  Federal  or  non-Federal  funds 
for  existing  family  preservation  and 
family  support  services.  For  the  purpose 
of  implementing  this  requirement, 
"non-Federal  funds"  means  State  and 
local  pubhc  funds.  Local  public  entities 
will  provide  assurances  on  their 
maintenance  of  effort  to  the  State  and 
maintain  sufficient  information  to 
document  this  maintenance  of  effort 
upon  request.  ACF  will  collect 
information  annually  from  each  State  on 
expenditures  for  family  support  and 
family  preservation  using  the  State 
fiscal  year  1992  as  the  base  year. 

(0  Time  limits  on  expenditures.  Funds 
must  be  expended  by  September  30  of 
the  fiscal  year  following  the  fiscal  year 
in  which  the  funds  were  awarded. 

(g)  Administrative  costs.  (1)  States 
using  funds  for  services  in  FY  1994  and 
subsequent  years  may  not  use  more  than 
10  percent  of  total  Federal  and  State 
service  expenditures  under  subpart  2  for 
administrative  costs  at  either  State  or 
subrecipient  levels.  States  must  obtain 
such  assurances  from  subrecipients  as  to 
ensure  that  no  more  than  10  percent  of 
total  State  funds  are  used  for 
administrative  costs. 

(2)  For  the  purposes  of  title  IV-B. 
subpart  2,  "administrative  costs"  are 
costs  properly  identified  through  an 
agency's  accounting  system  (meeting  the 
requirements  of  45  CFR  Parts  92  and  95) 
which  are: 

(i)  Allocable  (in  accordance  with  the 
agency's  approved  cost  allocation  plan) 
to  the  title  IV-B,  subpart  2  program  cost 
centers;  and 

(ii)  Costs  of  auxiliary  functions 
necessary  to  sustain  the  direct  effort 
involved  in  administering  the  state  plan 
for  title  IV-B,  subpart  2,  or  an  activity 
providing  service  to  the  program.  These 
services  may  be  centralized  in  the 
grantee  department  or  in  some  other 
agency,  and  may  include  but  are  not 
limited  to  the  followring:  Procurement; 
payroll  processing;  personnel  functions; 
management,  maintenance  and 
operation  of  space  and  property;  data 
processing  and  computer  services; 
accounting:  budgeting:  auditing:  and 
indirect  costs. 


(3)  Program  costs  are  costs,  other  than 
administrative  costs,  incurred  in 
connection  with  developing  and 
implementing  the  CFSP  (e.g.,  delivery  of 
services,  planning,  consultation, 
coordination,  training,  or  supervision). 

18.  Section  1357.40  is  revised  to  read 
as  follows: 

§1357.40    Direct  payments  to  Indian  Tribal 
Organizations  (title  IV-B.  subpart  1,  child 
wettare  services). 

(a)  Who  may  apply  for  direct  funding? 
Any  Indian  Tribal  Organization  (ITO) 
that  meets  the  definitions  in  section 
428(c)  of  the  Act,  or  any  consortium  or 
other  group  of  eUgible  tribal 
organizations  authorized  by  the 
membership  of  the  tribes  to  act  for  them 
is  eligible  to  apply  for  direct  funding  if: 

(1)  The  Indian  tribe  (or  tribes 
comprising  the  ITO)  is  providing,  under 
a  contract  (or  grant)  with  the  Secretary 
of  the  Interior  under  section  102  of  the 
Indian  Self-Determination  Act  (25 
U.S.C.  4500  child  welfare  services 
which  would  otherwise  be  provided 
directly  by  the  Secretary  of  the  Interior; 
and 

(2)  The  Indian  tribe,  consortium  or 
group  has  a  plan  for  child  welfare 
services  provided  by  the  ITO  that  is 
jointly  developed  by  the  Indian  Tribal 
Organization  and  the  Department. 

(b)  Title  IV-B  Child  and  Family 
Services  Plan  (CFSP).  (1)  In  order  to 
receive  funds  under  title  IV-B,  subpart 
1,  beginning  in  FY  1995,  the  Indian  tribe 
or  tribal  organization  must  have  in  effect 
an  approved  five-year  child  and  family 
services  plan  that  meets  the  applicable 
reouirements  of  §1357.15  of  this  part. 

(2)  The  Indian  tribe  or  tribal 
organization  must  also  comply  with 
section  422  of  the  Act;  45  CFR  part  1355 
(except  that  the  requirements  in 
§  1355.30  for  a  single  State  agency  and 
Governor's  review  of  the  CFSP  do  not 
apply);  and  other  applicable 
requirements  of  section  1357  of  this 
part. 

(c)  Information  related  to  the 
requirements  of  Section  427  of  the  Act. 
The  following  information  must  be 
submitted  along  with  the  assurances 
required  to  be  eligible  for  title  IV-B, 
subpart  1  funds: 

(1)  A  statement  of  the  legal 
responsibility,  if  any,  for  children  who 
are  in  foster  care  on  the  reservation  and  • 
those  awaiting  adoption; 

(2)  A  description  of  tribal  jurisdiction 
in  civil  and  criminal  matters,  existence 
or  nonexistence  of  a  tribal  court  and  the 
type  of  court  and  codes,  if  any; 

(3)  An  identification  of  the  standards 
for  foster  family  homes  and  institutional 
care  and  day  care; 

(4)  The  Indian  tribal  organization's 
political  subdivisions,  if  any; 
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(5)  Whether  the  tribal  organization  is 
controlled,  sanctioned  or  chartered  by 
the  governing  body  of  Indians  to  be 
served  and  if  so,  documentation  of  that 
fact; 

(6)  Any  limitations  on  authorities 
granted  to  the  Indian  tribal 
organizations:  and 

(7)  The  tribal  resolution(s)  authorizing 
an  application  for  a  direct  title  IV-B. 
subpart  1  grant  under  this  Part. 

(a)  Grants:  General.  (1)  Grants  may  he 
made  to  eligible  Indian  tribal 
organizations  in  a  State  which  has  a 
jointly  developed  child  and  family 
.services  plan  approved  and  in  effect. 

(2)  Federal  funds  made  available  for  a 
direct  grant  to  an  eligible  ITO  shall  be 
paid  by  the  Department,  from  the  title 
IV-B  allotment  for  the  State  in  which 
the  ITO  is  located.  Should  a  direct  grant 
be  approved,  the  Department  shall 
promptly  notify  the  State(s)  affected. 

(3)  If  an  eligible  ITO  includes 
population  from  more  than  one  State,  a 
proportionate  amount  of  the  grant  will 
be  paid  from  each  State's  allotment. 

(4)  The  receipt  of  title  IV-B  funds 
must  be  in  addition  to  and  not  a 
substitute  for  funds  otherwise 
previously  expended  by  the  ITO  for 
child  welfare  services. 

(5)  Only  the  following  fiscal  and 
administrative  requirements  in  45  CFR 
1357.30  apply  to  Indian  tribal  grants 
under  this  section: 

(i)  §  1357.30(d)  Enforcement  and 
termination: 

(ii)  §  1357.30(e)  Matching  and  cost 
sharing; 

(iii)  §  1357.30(0  Prohibition  against 
purchase  or  construction  of  facilities: 

(iv)  §  1357.30(g)  Maintenance  of 
effort:  and 

(v)  §  1357.30(i)  Time  limit  on 
expenditures. 

19.  A  new  §  1357.50  is  added  to  read 
ns  follows: 

§  1 357.50    Olr«ct  paymenu  to  Indian  trtbai 
organizations  (tltl«  IV-B.  sut>pan  2,  family 
preservation  and  support  services). 

(a)  Definitions.  Alaska  Native 
Organization  means  any  organized 
group  of  Alaska  Natives  eligible  to 
operate  a  Federal  program  under  the 
Indian  Self-Determination  Act  (Pub.L. 
93-638)  or  such  group's  designee  as 
deHned  in  section  482(i)(7)(A)  of  the 
Act. 


Indian  tribf  inKdiis  any  tribe,  band, 
nation,  or  other  oiiganized  group  or 
community  of  Indians  that  is  recognized 
as  eligible  for  the  special  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians:  and  for  which  a  reservation 
(including  Indian  reservations,  public 
domain  Indian  allotments,  and  former 
Indian  reservations  in  Oklahoma)  exists. 

Tribal  organization  means  the 
recognized  governing  body  of  the  Indian 
tribe. 

(b)  Eligibility  for  funds:  FY  1994.  (1) 
Section  432(b)(2)  of  the  Act  provides 
that  the  Secretary  may  not  approve  a 
plan  of  an  Indian  tribe  whose  FY  1995 
allotment  under  subpart  2  would  be  less 
than  $10,000.  Therefore,  only  those 
Indian  tribes  whose  FY  1995  allotment 
is  $10,000  or  more  are  eligible  to  receive 
funds  beginning  in  FY  1994. 

(2)  ACT  will  pay  any  amount  to  which 
an  Indian  tribe  is  entitled  to  the  tribal 
organization  of  the  Indian  tribe. 

(c)  Eligibility  for  funds:  FY  1995.  In 
order  to  receive  funds  under  title  IV-B, 
subpart  2,  in  FY  1995,  an  Indian  tribe 
eligible  for  planning  funds  in  FY  1994 
must  submit  a  Child  and  Family 
Services  Plan  that  meets  the  applicable 
requirements  in  section  1357.15  of  this 
Fart. 

(d)  Eligibility  for  funds:  FY  1996 
through  FY  1998.  (1)  ACF  will  make 
grants  to  additional  Indian  tribes  in  FYs 
1996  through  1998,  based  on  anticipated 
increases  in  appropriations. 

(2)  Allotments  will  be  calculated  in 
FYs  1996,  1997,  and  1998  as  required  in 
Section  433  of  the  Act.  Those  Indian 
tribes  in  each  year  whose  allotment  is  at 
least  $10,000  will  be  notified  of  their 
eligibility  to  apply. 

(3)  In  order  to  receive  funds,  an 
Indian  tribe  must  submit  a  Child  and 
Family  Services  Plan  (CFSP)  that  meets 
the  applicable  requirements  of  45  CFR 
1357.15.  The  plan  must  cover  a  one, 
two,  or  three  year  period  (between  FY 
1996-FY  1998),  depending  on  when  the 
Indian  tribe  applies.  There  are  no  funds 
available  for  planning  in  FYs  1996-98, 
but  the  Regional  Office  staff  of  ACF  will, 
through  the  joint  planning  process, 
assist  the  Indian  tribe  in  developing  its 
CFSP. 

(e)  Allotments  Allotments  to  Indian 
tribes  are  computed  ba.sed  on  section 


433  of  the  Act  and  are  ba.sed  on  a  mtio 
of  the  number  of  children  in  each  Indian 
tribe  with  an  approved  plan  compared 
to  the  number  of  children  in  all  Indian 
tribes  with  approved  plans,  based  on  the 
most  current  and  reliable  data  available. 
[{)  Waivers  of  requirements.  ACF  has 
waived  for  Indian  tribes  three  statutory 
requirements: 

(1)  The  limitation  on  administrative 
costs  to  10  percent  of  total  Federal  and 
tribal  funds:  (Indian  tribes  may  use  the 
indirect  cost  rate  agreement  in  effect  for 
the  Tribe.): 

(2)  The  requirement  that  funds  under 
this  program  may  not  be  used  to 
supplant  other  Federal  and  non-Federal 
funds;  and 

(3)  The  requirement  that  a  signiHcant 
portion  of  funds  must  be  used  for  both 
family  suppori  and  family  preservation 
services. 

(g)  Matching  requirement.  (1)  Funds 
used  to  provide  services  in  FY  1994  and 
in  subsequent  years  will  be  federally 
reimbursed  at  75  percent  of  allowable 
expenditures.  (This  is  the  same  Federal 
financial  participation  rate  as  title  IV-B, 
subpart  1.)  The  Indian  tribe's  share  must 
be  at  least  25  percent  of  the  total  or  33 
percent  of  the  Federal  share.  Federal 
funds,  however,  will  not  exceed  the 
amount  of  the  Indian  tribe's  allotment. 

(2)  The  Indian  tribe's  contribution 
may  be  in  cash  or  donated  funds.  In 
addition,  Indian  tribes,  by  statute,  may 
use  the  following  three  Federal  sources 
of  funds  as  matching  funds:  Indian 
Child  Welfare  Act  funds,  Indian  Self- 
Determination  and  Education 
Assistance  Act  funds,  and  Community 
Development  Block  Grant  funds. 

(h)  Fiscal  and  administrative 
requirements.  An  Indian  tribe  must 
expend  all  funds  by  September  30  of  the 
fiscal  year  following  the  fiscal  year  in 
which  the  funds  were  awarded.  Other 
fi.scal  and  administrative  requirements 
will  be  found  in  the  compilation  of 
statutory  assurances  to  be  prepared  by 
ACF. 

Appendix  to  the  NPRM:  Revised 
reporting  form — Annual  Summary  of 
Child  and  Family  Services.  (This 
Appendix  will  not  be  published  as  a 
part  of  the  final  rule.) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFR  Part  11 

[Docket  No.  27925;  Notice  No.  94-30) 

RIN2120-AF55 

Direct  Final  Rulemaking  Procedure 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rvilemaking. 

SUMMARY:  In  response  to  the  President's 
Elxeculive  Order  on  Regulatory  Planning 
and  Review,  the  Vice  President's 
National  Performance  Review,  and  the 
Administration's  Civil  Aviation 
Initiative,  the  FAA  proposes  to 
implement  a  new  and  more  efficient 
procedure  for  adopting  non- 
controversial  or  consensual  rules.  This 
"direct  final  rulemaking"  procedure 
involves  issuing  a  rule  for  notice  and 
comment,  with  a  statement  that  if  the 
FAA  receives  no  adverse  or  negative 
comment,  or  notice  of  intent  to  file  such 
a  comment,  the  rule  will  become 
effective  at  the  end  of  a  specified  period 
of  time  after  the  close  of  the  comment 
period.  This  new  procedure  is  expected 
to  reduce  significantly  the  time  needed 
to  publish  routine  or  non-controversial 
final  rules. 

DATES:  Comments  must  be  received  on 
or  before  December  5.  1994. 
ADDRESSES:  Comments  on  this  notice 
should  be  mailed  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  the  Chief  Counsel,  Attention:  Rules 
Docket  (AGC-200).  Docket  No  800 
Independence  Avenue  SW  . 
Washington.  DC  20591  Comments 
delivered  must  be  marked  Doc:ket  No. 
27925.  Comments  may  be  inspected  in 
room  91 5G  weekdays  between  8  30  a.m. 
and  5  p  m..  except  on  Federal  holida-.s. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Byrne.  Assistant  Chief 
Counsel  for  Regulations.  AGC-200, 
Federal  Aviation  Administration.  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3073. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire 


Comments  relating  to  the  environmental 
energy,  or  economic  impact  that  might 
result  from  adopting  the  proposals  in 
this  notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  he  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  will  be 
available,  both  before  and  after  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  the 
Federal  Aviation  Administration  (FAA) 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27925.  "The  postcard  will  be 
date  stamped  and  mailed  to  the 
commenter. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Public  Affairs.  Attention:  Public 
Inauiry  Center.  APA-200.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-3484.  Communications  must 
identify  the  notice  number  of  this 
NPRM' 

Persons  interested  in  being  placed  in 
the  mailing  list  for  future  NPRMs 
Should  request  from  the  above  office,  a 
copy  of  Advisorv'  Circular  No  n-2,A, 
Notice  of  Proposed  Rulemaking 
Distribution  System,  which  descnbes 
the  application  procedure. 

Background 

In  Executive  Order  12866, 
■Regulatorv  Planning  and  Review"  (58 
FR  51735.  Oct.  4.  1993).  the  President 
set  forth  the  Administration's  regulatorv- 
philosophy  and  principles.  The 
Executive  Order  contemplates  an 
efficient  and  effective  rulemaking 
process,  including  the  conservation  of 
the  limited  government  resources 


available  for  carrying  out  its  regulatory 
functions.  In  responding  to  both  the 
letter  and  the  spirit  of  the  President's 
order,  the  Secretary  of  Transportation 
has  directed  administrations  within  the 
Department  of  Transportation  (DOT)  to 
focus  on  improvements  that  can  be 
made  in  the  way  in  which  they  propose 
and  adopt  regulations. 

The  Administrative  Conference  of  the 
United  States  (ACUS)  recently  observed 
that  the  rulemaking  process  has  become 
increasingly  time  consuming.  (Aviation 
interests  in -particular  have  expressed 
concern  to  the  FAA  over  the  time- 
consuming  workings  of  the  regulatory 
process.)  ACUS  believes  that  agencies 
should  consider  innovative  methods  for 
developing  rules  and  obtaining  public 
input,  including  the  use  of  such  groups 
as  advisory  committees  and  negotiated 
rulemaking  committees.  The  FAA  and 
the  industry  have  been  engaged  in  one 
such  effort  for  several  years,  through  the 
.^viation  Rulemaking  Advisory 
Committee  (AR.^C). 

In  addition  to  focusing  on  consensus- 
based  rulemaking.  ACUS  believes  that 
agencies  should  consider  the  use  of 
"direct  final"  rulemaking  where 
appropriate  to  eliminate  duplicative 
review  of  non-controversial  rules.  Under 
the  direct  final  rulemaking  procedure, 
an  agency  issues  a  final  rule  with  an 
opportunity  for  comment  and  a 
statement  that  if  the  agency  receives  no 
adverse  or  negative  comments,  the  rule 
becomes  effective  automatically  at  a 
specified  time  after  close  of  the 
comment  period.  If  an  adverse  comment 
or  a  notice  of  intent  to  file  such  a 
comment  is  received,  the  agency 
withdraws  the  rule  before  the  effective 
date  and  issues  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  normal 
manner. 

This  expedited  process  was  initially 
recommended  by  the  Vice  President  in 
his  report  on  the  National  Performance 
Review  ("Creating  a  Government  That 
Works  Better  and  Costs  Less;  Improving 
Regulatorv'  Systems").  Use  of  the 
process  is  encouraged  in  rulemakings  in 
which  the  agency  does  not  believe  there 
will  be  adverse  public  comment,  in 
order  to  help  agencies  streamline  their 
rulemaking  procedures. 

The  FAA  proposes  to  use  the  direct 
final  rulemaking  procedure  for  non- 
controversial  rules  and  for  consensual 
rules,  where  it  beUeves  there  will  be  no 
adverse  public  comment.  The  F.\.\ 


believes  that  this  expedited  process  can 
be  used  effectively  for  a  number  of 
proposed  agency  rules,  including  many 
of  the  proposed  regulations  based  on 
recommendations  of  broad-based 
advisory  committee  groups  such  as 
ARAC.  The  FAA  would  consider  issuing 
a  direct  final  rule  where  such  an 
advisory  committee  has  involved 
representatives  of  all  interested  parties 
in  negotiating  a  proposed  rule;  the 
committee  has  reached  a  unanimous 
recommendation;  and  the  nature  of  the 
negotiations  leads  the  FAA  to  believe 
the  public  will  not  file  adverse 
comments.  The  FAA  would  expect  this 
often  to  be  the  case,  for  example,  for 
recommendations  of  the  ARAC  intended 
to  harmonize  FAA  and  European 
technical  standards  for  the  manufacture 
of  aircraft. 

The  direct  final  rulemaking  process 
may  also  be  used  to  regularly  issue 
airworthiness  directives,  whenever 
there  is  broad  consensus  within  sections 
of  the  aviation  community  on  the  FAA's 
view  of  the  appropriate  correction  for  an 
unsafe  condition  in  an  aviation  product. 
Other  possible  uses  of  the  process 
would  include  routine  regulations 
amending  airspace  designations  and 
possibly  the  extension  of  a  compliance 
date  that  is  not  expected  to  be 
controversial. 

The  Direct  Final  Rule  Procedure 

When  the  FAA  believes  that  a 
proposed  regulation  is  unlikely  to  result 
in  adverse  comment,  it  may  choose  to 
use  the  direct  final  rule  process.  The 
direct  final  rule  will  advise  the  public 
that  no  adverse  comments  are 
anticipated,  and  that  unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  at  the  end  of  a 
specified  period  of  time  after  close  of 
the  comment  period.  If  no  written 
adverse  or  negative  comment,  or  notice 
of  intent  to  submit  such  a  comment  is 
received  within  the  comment  period, 
the  direct  final  rule  will  become 
effective  on  the  date  indicated  in  the 
direct  final  rule.  The  FAA  will  publish 
a  notice  in  the  Federal  Register 
indicating  that  no  adverse  comments 
were  received  and  confirming  the  date 
on  which  the  final  rule  will  become 
effective. 


Comments  that  are  outside  the  scope 
of  the  rule  will  not  be  considered 
adverse  under  this  procedure.  A 
comment  recommending  a  rule  change 
in  addition  to  the  direct  final  rule  would 
not  be  considered  an  adverse  comment, 
unless  the  commenter  states  that  the 
rule  would  be  inappropriate  as 
proposed  or  would  be  ineffective 
without  the  additional  change.  A 
comment  not  so  qualified  would  be 
beyond  the  scope  of  the  rulemaking. 

If  the  FAA  does  receive,  within  tie 
comment  period,  an  adverse  or  negative 
comment,  or  written  notice  of  intent  to 
submit  such  a  comment,  a  notice  of 
withdrawal  of  the  direct  final  rule  will 
be  published  in  the  Federal  Register, 
and  an  NPRM  will  be  published  with  a 
new  comment  period.  Normal 
procedures  for  the  agency's  receipt  and 
consideration  of  comments  will  then 
apply. 

Interested  persons  are  encouraged  to 
submit  comments  on  this  proposed  new 
procedure.  In  particular,  comments  are 
invited  on  specific  areas  of  the  FAA's 
regulations  for  which  this  procedure 
might  be  appropriate. 

Regulatory  Evaluation 

This  proposed  amendment  to  part  11 
would  provide  a  new  and  more  efficient 
procedure  for  adopting  non- 
controversial  or  consensual  rules.  Little 
or  no  cost  would  be  associated  with  the 
FAA's  use  of  this  procedure  in 
appropriate  instances.  Use  of  this 
alternative  procedure  is  expected  to 
reduce  the  costs  of  rulemaking  to  the 
FAA  by  eliminating  duplicate 
publication  of  rule  text  when  no  adverse 
comment  was  received.  In  cases  where 
the  rule  would  result  in  cost  savings  to 
the  aviation  industry,  use  of  this 
alternative  would  allow  the  industry  to 
receive  the  cost  savings  sooner  than 
would  be  the  case  if  current  rulemaking 
procedures  were  used.  Accordingly,  the 
FAA  has  determined  that  because  no 
costs  can  be  foreseen,  the  expected 
economic  impact  of  the  amendment  is 
minimal,  and  that  a  full  regulatory 
evaluation  is  not  warranted. 

International  Trade  Impact 

The  proposed  rule  is  only  a  change  in 
the  FAA's  procedures  for  rulemaking, 
and  will  have  no  impact  on  trade. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  ensures  that  small  entities  are 


not  unnecessarily  or  disproportionately 
burdened  by  Government  regulations. 
The  RFA  requires  agencies  to  review 
rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  costs 
associated  with  this  proposed  rule  are 
minimal,  and  are  well  below  any 
threshold  established  by  FAA  Order 
2100. 14A.  Accordingly,  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  any  small  entity. 

Federalism  Implications 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effect 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Conclusion 

For  the  reasons  discussed  above,  1 
certify'  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act; 
and  (4)  that  because  any  economic 
impact  would  be  minimal,  a  full 
regulator}'  evaluation  is  not  warranted. 

List  of  Subjects  in  14  CFR  Part  11 

Air  transportation.  Aircraft,  Aviation 
safety. 

The  Proposed  Amendment 

The  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  11  as 
follows: 

PART  11— GENERAL  RULEMAKING 
PROCEDURES 

1.  The  authority  citation  for  part  11 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1341(a).  1343(d), 
1348.  1354(a),  1401-1405,  1421-1431.  1481. 
1502;  49  U.S.C.  106(g). 

2.  A  new  section  11.17  is  added  to 
subpart  A  to  read  as  follows: 
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f  11.17     Diiev.!  iinal  ruto. 

Whenever  the  FAA  anticipates  that  a 
proposed  regulation  is  unlikely  to  result 
in  adverse  comment,  it  may  choose  to 
issue  a  direct  final  rule.  The  dired  final 
rule  will  advise  the  public  that  no 
adverse  or  negative  comments  are 
anticipated,  and  that  unless  a  written 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submit  an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
regulation  will  become  effeiJtive  on  the 
date  specified  in  the  dired  final  nile.  If 
no  written  adverse  or  negative 
comment,  or  notice  of  intent  to  suimiit 
such  a  comment  is  received  within  the 
comment  period,  the  direct  final  rule 
will  be<:ome  effe^iive  on  the  date 
indicated  in  the  direct  final  rule.  The 
FAA  will  publish  a  document  in  the 
Federal  Register  indicating  that  no 
advers«*  or  negative  comments  were 
received  and  confirming  the  date  on 
which  the  final  rule  will  become 
effe<:tive.  If  the  FAA  does  receive, 
within  the  comment  period,  an  adverse 
or  negative  comment,  or  written  notice 
of  intent  to  submit  su<:h  a  cromment,  a 
document  withdrawing  the  direct  final 
rule  will  be  published  in  the  Federal 
Register,  and  a  notice  of  proposetl 
nilemaking  will  be  published  with  a 
new  comment  period.  Normal 
procedures  for  the  agency's  ret.eipt  and 
consideration  of  comments  will  then 
apply. 

Inued  in  Washingtun,  Dl :  mi  5m>p(imi>Ij«>i 
27,  1994. 

Mark  L  Gcrchick, 
f.'/iw/Counse/. 
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Proclamation  6728  of  September  30,  1994 

Child  Health  Day,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

It  has  been  said  that  "(i)n  every  child  who  is  born  .  .  .  the  potentiality 
of  the  whole  human  race  is  bom  again."  Since  James  Agee  wrote  those 
words  in  1941,  generations  of  chilc^n  have  been  bom  into  our  world, 
each  individual  holding  as  much  promise  and  potential  as  the  children 
of  ages  past.  In  recent  decades,  children  have  grown  up  to  see  the  human 
race  produce  a  vaccine  for  polio  and  pull  back  from  the  precipice  of  nuclear 
war.  Indeed,  in  many  ways,  the  world  is  a  much  safer  place  for  all  of 
us.  It  would  seem  that  today's  children  would  have  a  better  chance  than 
ever  to  fulfill  the  tremendous  potential  of  humanity. 

Yet  as  we  celebrate  Child  Health  Day  this  year,  our  young  people  face 
challenges  to  their  well-being  that  their  grandparents  and  great-grandparents 
could  scarcely  have  imagined.  In  virtually  every  school  and  community, 
drugs  and  guns  threaten  our  youths'  safety,  and  gangs  have  become  the 
closest  thing  to  family  that  many  young  people  will  ever  know.  Girls  too 
young  to  be  mothers  are  struggling  to  meet  the  demands  of  parenthood, 
and  many  boys  too  young  to  be  fathers  are  turning  from  the  profound 
responsibilities  they  should  shoulder.  Among  the  primary  health  risks  con- 
fronting our  young  people,  homicide  and  suicide  have  become  the  leading 
causes  of  death. 

If  our  Nation  is  to  succeed  in  the  years  to  come,  we  must  take  new  respon- 
sibility for  the  lives  of  our  children,  from  promoting  proper  nutrition  and 
basic  health  and  safety  to  raising  awareness  of  the  terrible  dangers  of  sub- 
stance abuse,  teen  pregnancy,  and  AIDS.  Already,  we  have  made  important 
progress  in  those  efforts.  We  have  enacted  legislation  that  expands  and 
improves  the  Head  Start  program,  providing  health,  education,  and  social 
services  for  children  of  low-income  families.  My  Childhood  Immunization 
Initiative  will  help  to  vaccinate  at  least  90  percent  of  our  Nation's  infants — 
the  most  sweeping  effort  of  its  kind  in  American  history.  Our  new  crime 
bill  supports  programs  that  encourage  youth  to  develop  a  sense  of  self- 
worth  apart  from  gangs,  and  it  goes  a  long  way  toward  keeping  guns  out 
of  the  hands  of  juveniles.  Already,  we  are  saving  children's  lives. 

But  for  all  that  we  have  accomplished  in  the  past  year,  much  remains 
to  be  done.  We  must  forge  active  partnerships  among  health,  child  develop- 
ment, education,  and  social  services  organizations.  We  must  involve  parents 
and  siblings,  schools  and  communities  in  protecting  our  youth.  Every  child 
needs  and  deserves  our  concern  and  respect,  and  these  begin  with  personal 
involvement.  Children  need  love,  tempered  by  discipline.  They  need  the 
freedom  to  dream,  tempered  by  the  knowledge  of  hard  work.  They  need 
someone  who  will  lift  them  up  when  they  fall,  who  will  care  for  their 
bruises  and  scrapes,  who  will  kiss  their  tears  away  when  they  falter  and 
applaud  them  when  they  succeed.  Only  we  can  do  these  things.  And  it 
is  only  in  reaching  out  to  children  that  we  may  discover  the  true  potential 
within  ourselves. 
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The  Congress,  by  joint  resolution  approved  May  18.  1928.  as  amended 
(36  U.S.C.  143).  has  called  for  the  designation  of  the  first  Monday  in  October 
as  "Child  Health  Day"  and  has  requested  the  President  to  issue  a  proclama- 
tion in  observance  of  this  day. 

NOW.  THEREFORE.  I.  WILLIAM  ].  CUNTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  Monday.  October  3.  1994.  as  Child  Health 
Day.  I  call  upon  all  Americans  to  rededicate  themselves  to  ensuring  that 
every  generation  of  children  enjoys  bright  and  healthy  futures. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth.  * 


(jJlXV^JL^cAA   J  ^AAMdbnC»A.^ 
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Proclamation  6729  of  September  30,  1994 

National  Disability  Employment  Awareness  Moaih,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Like  every  civil  rights  law  in  our  Nation's  history,  the  Americans  with 
Disabilities  Act  of  1990  ADA)  is  about  potential.  We  see  that  potential 
reflec  ed  every  day  in  the  faces  of  America-from  the  AmeriCorps  volunteers 
of  Gallaudet  University  to  the  athletes  taking  part  in  this  year's  trials  for 
the  Special  Olympics  World  Games.  In  myriad  ways,  our  citizens  continually 
prove  the  proposition  on  which  our  Nation  was  founded:  that  empowered 
by  the  freedom  to  dream,  to  work,  and  to  succeed,  every  one  of  us  can 
accomplish  great  things. 

tL^^  commemorate  National  Disability  Employment  Awareness  Month 
1994  employers  across  the  country  are  recognizing  that  in  the  hiring  of 
people  with  disabilities,  basic  fairness  and  economic  good  sense  are  one 
and  the  same.  Prohibiting  discrimination  in  employment,  public  accommoda- 
tion governmerit  services,  transportation,  and  communications,  the  ADA 
holds  up  a  model  and  an  important  challenge  to  businesses  at  home  and 
around  the  world.  In  this  country,  the  49  million  Americans  with  disabilities 
represent  one  of  our  largest  untapped  resources— a  resource  upon  which 
we  must  rely  if  we  are  to  succeed  in  an  increasingly  competitive  international 
marketplace^  Their  knowledge  and  skill,  their  energy  and  creativity  are  essen- 
tial in  building  a  work  force  that  will  carry  our  economy  into  the  next 
century. 

This  year,  we  celebrate  as  the  ADA  provisions  for  fair  employment  practices 
go  into  effect  for  small  businesses  throughout  the  land.  These  provisions 
are  designed  to  open  a  vast  new  world  of  opportunity  to  American  workers 
and  employers,  and  our  Nation  stands  committed  to  fully  implement  and 
to  aggressively  enforce  the  ADA  in  our  schools  and  workplaces,  in  govern- 
ment and  in  public  facilities.  With  this  measure,  our  citizens  will  enjoy 
more  avenues  to  freedom  than  ever.  Indeed,  it  is  past  time  to  free  all 
of  our  people  to  dream,  to  work,  to  succeed,  and  finally  to  fulfill  the 
vast  potential  that  is  America. 

I^^«^McT^?c.t'yJ°'"*  resolution  approved  August  11.  1945.  as  amended 
Idb  U.b.C.  155).  has  called  for  the  designation  of  October  of  each  vear 
as  National  Disability  Employment  Awareness  Month."  This  month  "is  a 
time  for  al  Americans  to  recognize  the  tremendous  potential  of  citizens 
with  disabilities  and  to  renew  our  commitment  to  full  inclusion  and  eoual 
opportunity  for  all.  ^ 

NOW,  THEREFORE.  I,  WILUAM  J.  CUNTON.  President  of  the  United  States 
ot  America,  do  hereby  proclaim  October  1994  as  National  Disability  Employ- 
ment Awareness  Month.  I  call  upon  all  Americans  to  observe  this  month 
r'.l^i,^fP'i°Pu^*f  P^^g'^^s  and  activities  that  affirm  our  determination  to 
tultill  both  the  letter  and  the  spirit  of  the  Americans  with  Disabilities  Act 
and  related  laws. 
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IN  VVITNtSS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four. 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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Proclamation  6730  of  September  30,  1994 

Suspension  of  Entry  as  immigrants  and  Nonimmigrants 
of  Persons  Who  Formulate  or  Implement  Policies  That 
Are  Impedino  the  Transition  to  Democracy  in  Liberia 
or  Who  Benefit  From  Such  Policies 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  light  of  the  long-standing  political  and  humanitarian  crisis  in  Liberia, 
I  have  determined  that  it  is  in  the  interests  of  the  United  States  to  restrict 
the  entrance  into  the  United  States  as  immigrants  and  nonimmigrants  of 
certain  Liberian  nationals  wrho  formulate  or  implement  policies  that  impede 
Liberia's  transition  to  democracy  or  vk^ho  benefit  from  such  policies,  and 
the  immediate  families  of  such  persons. 

NOW,  THEREFORE,  I,  WILUAM  J.  CUNTON.  by  the  power  vested  in  me 
as  President  by  the  Constitution  and  the  laws  of  the  United  States  of  America, 
including  section  212(0  of  the  Immigration  and  Nationality  Act  of  1952! 
as  amended  (8  U.S.C.  1182(f)).  and  section  301  of  title  3.  United  States 
Code,  hereby  find  that  the  unrestricted  immigrant  and  nonimmigrant  entr>' 
into  the  United  States  of  persons  described  in  section  1  of  this  proclamation 
would,  except  as  provided  for  in  section  2  or  3  of  this  proclamation,  be 
detrimental  to  the  interests  of  the  United  States.  I  hereby  proclaim  that: 

Section  1.  The  entry  into  the  United  States  as  immigrants  and  nonimmigrants 
of  persons  who  formulate  or  implement  policies  that  impede  Liberia's  transi- 
tion to  democracy  or  who  benefit  ft-om  such  policies,  and  the  immediate 
family  members  of  such  persons,  is  hereby  suspended. 

Sec.  2.  Section  1  shall  not  apply  with  respect  to  any  person  otherwise 
covered  by  section  1  where  entry  of  such  person  would  not  be  contrary 
to  the  interests  of  the  United  States. 

Sec.  3.  Persons  covered  by  sections  1  and  2  shall  be  identified  pursuant 
to  procedures  established  b^  the  Secretary  of  State,  as  authorized  in  section 
5  below. 

Sec.  4.  Nothing  in  this  proclamation  shall  be  construed  to  derogate  from 
United  States  Government  obligations  under  applicable  international  agree- 
ments. 

Sec.  5.  The  Secretary  of  State  shall  have  responsibility  to  implement  this 
proclamation  pursuant  to  procedures  the  Secretary  may  establish. 

Sec  6.  This  proclamation  is  effective  immediately  and  shall  remain  in 
effect  until  such  time  as  the  Secretary  of  State  determines  that  it  is  no 
longer  necessary  and  should  be  terminated. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
pf  September,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


Presidential  Documents 


(3<J\JLUJ^X^  J^AMAdkpQA^ 
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Memorandum  of  September  27,  1994 

Delegation  of  Authorities  Under  the  Iran-Iraq  Arms 
Non-Proliferation  Act  of  1992 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  laws  of 
the  United  States  of  America,  including  Sections  1602-1608  of  the  Iran- 
Iraq  Arms  Non-Proliferation  Act  of  1992  (Title  XVI  of  Public  Law  102- 
484)  (the  "Act")  and  Section  301  of  Title  3  of  the  United  States  Code. 
I  hereby  delegate  to  the  Secretary  of  State  ("Secretary")  all  functions  vested 
in  me  by  the  Act  without  limitation  of  the  authority  of  other  officials 
to  exercise  powers  heretofore  or  hereafter  delegated  to  them  to  implement 
sanctions  imposed  or  actions  directed  by  the  Secretary  pursuant  to  this 
delegation  of  authority. 

In  exercising  these  functions,  the  Secretary  shall  consult  with  the  Secretary 
of  Defense,  the  Secretary  of  the  Treasury,  the  Secretary  of  Commerce,  the 
Director  of  the  Arms  Control  and  Disarmament  Agency,  and  the  heads  of 
other  departments  and  agencies  as  appropriate. 

This  delegation  of  authority  shall  also  apply  to  any  amendments  or  successor 
legislation  to  the  Act. 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register.  ^-—-^ 


(JnJouajl^caa  <rwvA^^x^ 


1994 


IFR  Doc.  94-24845 
Filed  10-3-94;  4:08  pm| 
Billing  code  4710-10-M 


THE  WHITE  HOUSE. 
Washington.  September  27,  1994. 
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Rules  and  Regulations 


Federal  Register 
Vol.  59.  No.  192 
Wednesday,  October  5,  1994 


This  section  of  the  FEDERAL  REGISTER 
cortrv:s  regulatory  documents  having  general 
appicabiiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFR  Pan  846 
RIN:  3206-AE01 

Deemed  Elections  of  Coverage  Under 
the  Federal  Employees  Retirement 
System 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  adopting,  as 
final,  its  interim  regulations  to  allow 
employees  to  remain  covered  by  the 
Federal  Employees  Retirement  System 
(FERS),  if  their  employing  agency 
erroneously  placed  them  under  FERS 
during  the  period  when  they  would 
have  had  the  opportunity  to  elect  FERS 
coverage.  These  regulations  deem 
employees  to  have  elected  FERS 
coverage  unless  they  notify  the 
employing  agency  that  they  do  not  want 
to  be  deemed  to  have  elected  FERS. 
These  regulations  are  necessary  to 
prevent  the  agency  error  from  depriving 
such  employees  of  their  statutory  right 
to  have  elected  FERS  coverage. 
EFFECTIVE  DATE:  November  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
fiaroici  L  Sif^leman.  (2U2)  606-0299. 
SUPPLEMENTARY  INFORMATION:  On 
September  13, 1993,  we  published  (at  58 
PR  47821)  interim  regulations  to  allow 
employees  to  remain  covered  by  the 
Federal  Employees  Retirement  System 
(FERS).  if  their  employing  agency 
erroneously  placed  them  under  FERS 
during  the  period  when  they  would 
have  had  the  opportunity  to  elect  FERS 
coverage.  The  interim  regulations 
establish  a  procedure  under  which 
employees  (who  were  denied  the 
opportunity  to  elect  FERS  coverage 
because  their  employing  agency 
erroneously  placed  them  under  FERS) 


would  be  deemed  to  have  elected  FERS 
coverage  unless  they  notify  the 
employing  agency  that  they  do  not  want 
to  be  deemed  to  have  elected  FERS.  We 
designed  the  procedure  to  minimize  the 
actions  that  both  an  agency  and  an 
employee  would  be  required  to  perform 
to  correct  records.  We  received  four 
comments  on  the  interim  regulations. 

All  of  the  comments  were  supportive 
of  the  concept  of  allowing  this  group  of 
employees  the  opportunity  to  have 
FERS  coverage.  The  commenters 
expressed  their  concerns  with  specific 
aspects  of  our  interim  method  for 
choosing  FERS  coverage. 

One  commenter  expressed  concern 
that  our  proposal  was  too  narrow 
because  it  failed  to  cover  employees 
who  were  correctly  placed  under  full 
CSRS,  CSRS  offset,  or  social  security 
only,  but  were  incorrectly  or  never 
informed  of  their  opportunity  to  elect 
FERS.  We  believe  that  the  decision  of 
the  United  States  Court  of  Appeals  for 
the  Federal  Circuit  in  Killip  v.  Office  of 
Personnel  Management,  991  F.2d  1564 
(Fed.  Cir.  1993),  leaves  us  without 
authority  to  permit  coverage  elections 
except  for  the  situation  of  employees 
who  were  incorrectly  denied  any  right 
of  election  whatsoever  during  the 
election  period  provided  by  statute. 
Specifically,  the  court  determined  that 
OPM  did  not  have  authority  to  allow 
retroactive  belated  FERS  elections  made 
after  June  30,  1988,  on  the  basis  that  the 
employing  agency  provided  incomplete 
information  to  the  employee,  or  that  the 
employee  was  otherwise  prevented  form 
making  an  informed  election  by 
circumstances  beyond  the  employee's 
control. 

Although  the  court  decision 
technically  applies  only  to  elections  that 
should  have  been  made  during  the  1987 
open  season,  the  court's  analysis  is 
equally  applicable  to  cases  of  employees 
rehired  after  the  open  season.  We 
believe  that  the  court  decision  prevents 
us  from  allowing  retroactive  transfers  by 
any  employees  who  did  have  an 
opportunity  to  make  an  election, 
regardless  of  circumstances  that  may 
have  prevented  the  employee  from 
making  an  informed  election. 
Accordingly,  we  could  not  adopt  this 
suggestion. 

Three  commenters  requested  that  we 
provide  more  information  about  the 
procedures  that  agencies  will  be 
expected  to  follow  when  implementing 


the  regulations.  We  will  provide 
agencies  with  instructions  on 
documenting  elections  and  correction  of 
records  under  these  regulations  in  the 
usual  manner,  through  a  payroll  office 
letter. 

Three  commenters  objected  to  the 
interim  procedure  that  deems  the 
employee  to  have  elected  FERS  coverage 
unless  the  employee  informs  the  agency 
of  the  desire  not  to  be  covered  by  FERS. 
Each  objected  for  different  reasons. 

The  interim  procedures  were  based  on 
the  premise  that  most  employees  who 
have  been  automatically  covered  by 
FERS  in  error  will  want  to  continue  to 
be  covered  under  FERS.  One  commenter 
questioned  this  premise.  However,  our 
experience  in  handling  belated  FERS 
election  requests  causes  us  to  believe 
this  premise  is  correct.  We  continue  to 
believe  that  this  procedure  will  cause 
the  maximum  number  of  employees  to 
have  the  retirement  coverage  they  want 
vdthout  having  to  elect  out  of  FERS. 
One  commenter  suggested  that  we 
require  an  affirmative  FERS  election  to 
obviate  the  need  for  agencies  to  develop 
procedures  for  handling  requests  to 
waive  the  time  limit.  The  commenter 
also  suggested  that  the  "open-ended 
nature  of  the  passive  election  almost 
guarantees  that  there  will  be  waiver 
requests  and  that  agencies  will  feel 
obligated  to  grant  them,"  resulting  in 
longer  periods  for  which  the  records 
will  have  to  be  corrected.  The 
commenter  states,  "The  agency  will  also 
sustain  additional  losses  in 
contributions  to  the  Thrift  Savings  Plan. 
(Agencies  forfeit  automatic  and 
matching  contributions  that  are  more 
than  one  year  old.)"  While  these 
problems  will  occur,  we  believe  that 
requiring  an  affirmative  FERS  election, 
which,  under  Killip,  would  also  require 
an  inflexible  time  limit,  would  not  be 
sufficiently  responsive  to  the  needs  of 
the  employee  who  has  already  been 
placed  in  a  difficult  situation  because  of 
an  agency  error.  Agencies  can  avoid 
problems  concerning  waiver  of  the  time 
limit  by  providing  adequate  counseling 
and  follow-up  procedures  to  assure  that 
employees  make  informed  choices 
during  the  60-day  period. 

Although  the  regulatory  procedures 
deem  employees  to  have  elected  FERS 
if  the  employee  takes  no  action,  we 
strongly  encourage  agencies  to  follow- 
up  all  cases  involving  these  regulations 
and  to  obtain  and  document  express 
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(and  written)  elections  whenever 
possible.  We  expect  agencies  to  approve 
waivers  of  the  time  limit  in  whirh  to 
decline  the  deemed  election  unless  they 
can  document  that  the  employee  did  not 
act  with  reasonable  diligence  or  that  the 
employee  made  an  informed  choice  of 
FERS.  Because  of  the  adverse 
consequence  for  agencies  that  the 
commenter  noted,  agencies  should 
develop  procedures  to  fully  document 
their  counseling  efforts  and  employee 
elections. 

One  commenter  questioned  the 
provisions  concerning  the  rights  of 
survivors.  The  regulations  provide  a 
special  rule  if  an  employee  dies  during 
the  election  period.  Because  the 
employee's  election  period  ended 
prematurely  due  to  cleath.  the  benefits 
payable  to  the  survivor  (either  FERS  or 
the  benefits  available  in  the  absence  of 
a  deemed  election)  depend  on  whether 
the  deemed  election  is  forced  upon  the 
survivor.  Because  of  the  unique 
situation  created  by  a  deemed  election, 
the  regulations  allow  a  survivor  to 
decline  the  deemed  election.  In  this 
way,  we  are  assuring  that  the  deemed 
election  will  not  deprive  a  survivor  of 
benefits  established  by  statute,  while 
providing  what  the  employee  and 
survivor  would  be  anticipating  (benefits 
under  FERS)  unless  the  survivor 
chooses  otherwise. 

One  commenter  raised  questions 
concerning  eligibility  of  an  employee  to 
be  deemed  to  have  elected  FERS  when 
a  former  spouse  is  entitled  to  a  portion 
of  the  employee  annuity  or  a  survivor 
annuity.  Deemed  elections  are  permitted 
only  for  employees  who  were  eligible  to 
elect  FERS  during  the  election  period. 
Agencies  will  have  to  confirm  eligibility 
by  obtaining  a  certification  from  the 
employee  concerning  former  spouses, 
similar  to  the  certification  required  on 
the  SF  .3109,  Election  of  FERS  Coverage, 
or  by  obtaining  telephone  approval  from 
our  Court-Ordered  Benefits  Section. 

Two  commenters  specifically  raised 

Questions  about  the  effective  date  of  the 
eemed  elections.  The  effective  date  is 
the  later  of  the  employee's  entry-on- 
duty  date  or  the  beginning  of  the  first 
pay  period  commencing  after  June  30, 
1987.  In  devising  the  interim  procedure 
we  wanted  to  minimize  the  correction  of 
records.  If  as  we  expect  most  employees 
affected  by  these  regulations  will  want 
FERS  coverage,  records  correction  will 
be  minimal.  The  only  correction  action 
required  in  cases  of  employees  whose 
entry-on-duty  date  is  on  or  after  the 
beginning  of  the  first  pay  period  in  July 
1987,  will  be  an  SF-50  showing  that 
FERS  coverage,  as  of  the  entry-on-duty 
date  was  by  election,  rather  than 
automatic.  Of  course,  if  the  employee 


was  erroneously  placed  in  FERS  before 
the  beginning  of  the  first  pay  period  of 
July  1987  or  if  the  employee  elects  not 
to  be  covered  by  FERS.  more  substantial 
records  corrections  will  be  required.  We 
will  issue  a  payroll  office  letter  to 
provide  more  details  on  correction  of 
records. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Part  846 

Administrative  practice  and 
procedure.  Government  employees. 
Pensions,  Retirement. 

Accordingly,  under  authority  of  5 
U.S.C  8461(g),  OPM  is  adopting  its 
interim  rules  under  5  CFR  part  846 
published  on  September  13.  1993.  at  58 
FR  47821,  as  final  rules  without  change. 

US  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  34,  35.  50,  73.  and  110 
RIN3150-Af19 

NRG  Library;  Address  Change 

agency:  Nuclear  Regulatory 

Commission. 

ACnON:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
regarding  the  availability  of  material 
approved  for  incorporation  by  reference 
to  make  a  needed  change  to  the  address 
provided  for  the  NRC  Library. 
EFFECTrvE  DATE:  October  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar.  Chief.  Rules  Review 
Section.  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555.  Telephone  (301)  415-7163. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Nuclear  Regulatory  Commission 
is  revi.sing  those  portions  of  10  CFR 


chapter  1  that  reference  the  availability 
of  materials  that  have  been  approved  by 
the  Director  of  the  Office  of  the  Federal 
Register  for  incorporation  by  reference. 
This  amendment  revises  the  text  of  10 
CFR  chapter  I  to  indicate  the  current 
location  where  this  material  is  avniloble 
for  inspection  The  material  that  has 
been  approved  for  incorporation  by 
reference  is  maintained  and  available 
for  inspection  at  the  NRC  Library,  which 
is  now  located  at  11545  Rockville  Pike, 
Rockville.  Maryland  20852-2738. 

Because  this  is  an  amendment  dealing 
with  agency  practice  and  procedures, 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  do 
not  apply  pursuant  to  5  LI.S.C. 
553(b)(A).  The  amendment  is  effeciive 
upon  publication  in  the  Federal 
Register.  Good  cause  exists  to  dispense 
with  the  usual  30-day  delay  in  the 
effective  date  because  the  amendment  is 
of  a  minor  and  administrative  nature 
dealing  with  an  address  change. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq  ).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  numbers  3150- 
0007.  -0010,  -0002.  and  -0036. 

List  of  Subjects 

10  CFR  Part  34 

Criminal  penalties.  Packaging  and 
containers.  Radiation  protection. 
Radiography,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs,  Health  facilities. 
Health  professions.  Incorporation  by 
reference,  Medical  devices.  Nuclear 
materials.  Occupational  safety  and 
health.  Radiation  protedion.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  50 

Antitrust,  Classified  information, 
Criminal  penalties.  Fire  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 


protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

W  CFR  Part  73 

Criminal  penalties.  Hazardous 
materials — transportation ,  Incorporation 
by  reference,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

lOCFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information. 
Criminal  penalties.  Export.  Import, 
Incorporation  by  reference, 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  pKjwer  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  34,  35.  50, 
73.  and  110. 

PART  34— LICENSES  FOR 
RADIOGRAPHY  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 

1.  The  authority  citation  for  part  34 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161, 68  SUt.  948.  as 
amended  (42  U.S.C  2201);  Sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C  5841)  *   *   •. 

§  34.20    [Amended] 

2.  In  §34.20,  paragraph  (a),  remove 
the  words  "7920  Norfolk  Avenue, 
Bethesda.  Maryland  20814,"  and  add 
the  words  "11545  Rockville  Pike. 
Rockville.  Maryland  20852-2738." 

PART  35— WEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

3.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948  as 
dmended  (42  U.S.C.  2201);  Sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C  5841)  •  •  •. 

§  35.632    [Amended] 

4.  In  §  35.632.  paragraph  (d).  remove 
the  words  "7920  Norfolk  Avenue. 
Bethesda.  Maryland  20814."  and  add 
the  words  "11545  Rockville  Pike. 
Rockville,  Maryland  20852-2738." 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

5.  The  authority  citation  for  part  50 
i.ontinues  to  read  as  follows: 


Authority:  Sec.  161.  68  Stat.  948  as 
amended  (42  U.S.C.  2201);  Sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C  5841)  *  •  *. 

§  50.34    [Amended] 

6.  In  §  50.34,  paragraph  (f)(3)(v)(A)(2). 
remove  the  words  "7920  Norfolk 
Avenue.  Bethesda,  Maryland  20814," 
and  add  the  words  "11545  Rockville 
Pike,  Rockville.  Maryland  20852-2738." 

§  50.55a    [Aoiended] 

7.  In  §  50.55a,  paragraph  (b)      ' 
introductory  text,  remove  the  words 
"7920  Norfolk  Avenue.  Bethesda. 
Mar\land,  20814."  and  add  the  words 
"11545  Rockville  Pike,  Rockville. 
Mar>land  20852-2738." 

§  50.73    [Amended] 

8.  In  §  50.73.  paragraph  (b)(2)(ii)(F)(2), 
remove  the  words  "in  the  Phillips 
Building,  7920  Norfolk  Avenue. 
Bethesda.  Mar>land"  and  add  the  words 
"at  11545  Rockville  Pike.  Rockville, 
Maryland  20852-2738." 

Appendix  H  to  Part  50  [Amended} 

9.  In  the  second  paragraph  of  the 
introduction  to  appendix  H  to  part  50. 
remove  the  words  "7920  Norfolk 
Avenue.  Bethesda.  Maryland  20814." 
and  add  the  words  "11545  Rockville 
Pike.  Rockville.  Maryland  20852-2738." 

Appendix  f  to  Part  50  (Amended] 

10.  In  appendix  J  to  part  50.  section 
III,^^aragraph  A. 3. (a),  remove  the  words 
"7920  Norfolk  Avenue.  Bethesda, 
Mar>'land,"  and  add  the  words  "11545 
Rockville  Pike,  Rockville,  Maryland 
20852-2738." 

Appendix  K  to  Part  50  {Amended} 

11.  In  appendix  K  to  part  50.  section 
I,  paragraphs  A.4..  C.l.b..  D.5..  and 
D.7.C.,  remove  the  words  "7920  Norfolk 
Avenue.  Bethesda.  Maryland  20814." 
and  add  the  words  "11545  Rockville 
Pike.  Rockville.  Maryland  20852-2738." 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

12.  The  authority  citation  for  part  73 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161 .  68  Stat.  948  as 
amended  (42  U.S.C.  2201);  Sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C  5841)  *   •   • 

§  73.26    [Amended] 

13.  In  §  73.26.  paragraph  (1)(1).  in  the 
last  sentence,  remove  the  words  "7920 
Norfolk  Avenue.  Bethesda.  Maryland 
20814,"  and  add  the  words  "11545 
Rockville  Pike.  Rockville.  Maryland 
20852-2738." 

§  73.50    [Amended] 

14.  In  §  73.50.  paragraph  (d)(1).  in  the 
last  sentence,  remove  the  words  "7920 


Norfolk  Avenue,  Bethesda.  Maryland 
20814."  and  add  the  words  "11545 
Rockville  Pike,  Rockville,  Maryland 
20852-2738." 

Appendix  B  to  Part  73  [Amended} 

15.  In  appendix  B  to  part  73,  section 
I.  paragraph  B.l.b.(2)(a)  and  section  IV, 
paragraph  C.  footnote  2.  remove  the 
words  "7920  Norfolk  Avenue.  Bethesda. 
Maryland  20814,"  and  add  the  words 
"11545  Rockville  Pike,  Rock\iIle, 
Maryland  20852-2738." 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

16.  The  authority  citation  for  part  ilO 
continues  to  read  in  part  as  follows: 

Authority:  Sec.  161.  68  Stat.  948  as 
amended  (42  U.S.C  2201);  Sec  201.  88  Stat. 
1242.  as  amended  (42  U.S.C  5841)  •   *   •. 

§110.43    [Amended] 

17.  In  §  110.43.  paragraph  (a),  remove 
the  words  "7920  Norfolk  Avenue, 
Bethesda,  Maryland  20814,"  and  add 
the  words  "11545  Rockville  Pike, 
Rockville,  Maryland  20852-2738." 

Dated  at  Rcxkville.  Marv'land,  this  26th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
)ames  M.  Taylor, 
Executiw  Director  for  Operations 
IFR  Doc  94-24593  Filed  10-4-94;  8.45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 
[T.D.  94-77] 

Customs  Service  FieW  Organization; 
Extension  of  Port  Limits  of  Morgan 
City,  Louisiana 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  by 
extending  the  geographical  limits  of  the 
port  of  entry  of  Morgan  City,  Louisiana. 
The  current  boundaries  are  being 
extended  to  include  Lafayette  Parish. 
This  change  is  being  made  in  order  to 
include  Lafayette  Regional  Airport  and 
to  complement  current  international 
trade  activities  at  the  Morgan  City  port 
of  entry.  This  change  will  enable 
Customs  to  obtain  more  eiTicient  use  of 
its  personnel,  facilities,  and  resources 
and  to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
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EFFECTIVE  DATE:  November  4,  1994. 
F0«  FURTMEn  INFORMATION  CONTACT:  Brad 
Lund.  Office  of  Inspection  and  Control, 
(202) 927-0192. 

SUPPVEMENTARV  INFORMATION: 

Background 

As  part  of  its  continuing  program  to 
obtain  mor«  efficient  use  of  its 
personnel,  facilities  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  public.  Customs  is 
amending  §  101.3.  Customs  Regulations 
(19  CFR  101.3).  to  expand  the 
boundaries  of  the  port  of  Morgan  City, 
Louisiana.  The  expansion  of  the  port 
will  add  Lafayette  Parish  to  the  existing 
limits  which  are  the  parishes  of  Iberia, 
Lafourche,  St.  Mary,  and  Terrebonne, 
the  corporate  limits  of  the  town  of 
Grand  Isle,  and  that  portion  of  the  right- 
of-way  pertaining  to  State  Highway  1 
extending  in  a  northeasterly  direction 
from  the  Lafourche  Parish  and  Jefferson 
Parish  boundary  line  to  the  corporote 
limits  of  the  town  of  Grand  Isle. 

The  addition  of  Lafayette  Parish, 
including  Lafayette  Regional  Airport, 
will  complement  the  current 
international  trade  activities  in  the 
parishes  of  Iberia,  Lafourche.  St.  Mary 
and  Terrebonne  and  the  town  of  Grand 
Isle.  Lafayette  Parish's  inclusion  in  the 
international  port  of  entry  will  provide 
a  boost  to  the  economy  of  southern 
Louisiana.  It  will  reduce  the  operating 
costs  of  recipients  of  Customs  services, 
thereby  greatly  improving  prospects  for 
international  trade. 

Comments 

Customs  published  a  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register  (59  FR  23817)  on  May  9.  1994 
which  invited  the  public  to  comment  on 
this  proposed  (Jiange  to  the  port  limits. 

Nine  comments  were  received.  All  of 
them  were  in  favor  of  the  proposed 
expansion.  Accordingly,  the  amendment 
is  being  published  in  Final  as  it  was 
proposed. 

Revised  Port  Limits 

The  revised  port  limits  are  as  follows; 

In  the  State  of  Louisiana.  All  of  the 
territory  within  the  Parishes  of  Iberia, 
Lafayette.  l,afourt;he.  St.  Mary,  and 
Terrebonne,  theCorporato  limits  of  the 
town  of  Grand  Isle;  and  that  portion  of 
the  right-of-way  pertaining  to  State 
Highway  1  extending  in  a  northeasterly 
direction  from  the  Lafourt:he  Parish  and 
Jefferson  Parish  boundary  line  to  the 
corporate  limits  of  the  town  of  Grand 
Isle 

Regulatory  Flexibility  Act 

Although  Customs  solicited  public 
comments  on  this  port  expansion,  no 


notice  of  proposed  rulemaking  was 
required  bc«cause  the  port  expansion 
relates  to  agency  management  and 
organization.  Accordingly,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  etseq). 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Draining  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports.  Imports.  Organization  and 
functions  (Government  agencies). 

Amendment  to  the  Regulations 

Accordingly,  Part  101  of  the  Customs 
Regulations  is  amended  as  set  forth 
below; 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
Part  101  continues  to  read  as  follows: 

Authority:  5  U  S  C.  301,  19  U.S.C  2,  66, 
1202  (General  Note  17,  Harmonized  Tariff 
Schedule  of  the  United  States),  1623,  1624- 

§101.3    [Amended] 

2.  The  list  of  Customs  regions, 
districts  and  ports  of  entry  in  §  101.3(b) 
is  amended  by  removing  the  reference 
"T.D.  93-30"  and  adding  in  its  place 
"T.D.  94-77",  alongside  "Morgan  City" 
in  the  column  headed  "Ports  of  entry" 
in  the  New  Orleans,  Louisiana  District 
of  the  South  Central  Region. 

Dated:  September  26,  1994. 
Charles  W.  Wln%raod, 
Acting  Ck>mtni!>!iioner  of  Customs. 
John  P.  Simpaon. 

Deputy  Assistant  Secretary  ofthf  Treasury. 
jFR  Zk>c.  94-24620  Filed  10-4-«M;  8:45  ami  - 
an.uNO  coof  *»io-c2-p 


POSTAL  SERVICE 

39  CFR  Part  111 

HAailmg  PrescnpUon  Medicines 
Containing  Narcotic  Drugs  aod  Other 
Controlled  Substar>ces 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  final  rule  will  remove  a 
provision  in  the  current  postal 


regulations  that  restricis  use  of  the  mails 
to  carry  prescription  medicine 
containing  narcotic  drugs.  This  rule  also 
would  fully  harmonize  those 
regulations,  namely.  Domestic  Mail 
Manual  C023.6.8  and  C023.6.9,  with 
the  Controlled  Substances  Act  and  its 
implementing  regulations.  As  a 
consequence,  such  use  of  the  mail  by 
dispensers  of  such  medicine  would  be 
allowed  to  the  same  extent  that 
distribution  via  any  carrier  is  permitted 
under  the  Controlled  Substances  Act 
and  implementing  regulations. 

EFFECTIVE  DATE:  0<  tob«>r  5.  1004 
FOR  FURTHER  INFORMATION  CONTACT: 
Rubc-rt  R.  Adjiiis,  (202)  268-5168. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  published  in  the  Federal 
Register  (58  FR  67747-67748)  on 
December  22,  1993.  a  proposal  to  amend 
the  Domestic  Mail  Manual  to  remove 
postal  regulations  restricting  use  of  the 
mail  to  carry  prescription  medicine 
containing  narcotic  drugs. 

Domestic  Mail  Manual  (DMM) 
C023.6.9  currently  states  that 
"prescription  medicines  containing 
narcotic  drugs  may  be  mailed  only  by 
Department  of  Veterans  Affairs  medical 
facilities  to  certain  veterans."  Some 
commercial  suppliers  have  reported  that 
they  routinely  ship  such  medicines  via 
carriers  competing  with  the  Postal 
Service,  and  that  the  shipments  are  not 
prohibited  by  the  Controlled  Substances 
Act,  21  U.S.C  801  et  seq..  and  its 
implementing  regulations.  21  CFR  1300 
et  seq.  These  suppliers  state  that  they 
would  prefer  to  make  these  shipments 
via  the  Postal  Service,  except  for  the 
foregoing  restriction  in  postal 
regulations. 

UfKjn  review,  the  Postal  Service  has 
found  no  need  for  provisions  in  its 
regulations  on  mailing  controlled 
substances  that  would  be  stricter  than 
those  applicable  to  shipments  via 
competing  carriers.  Whatever  the  means 
of  carriage,  such  shipments  must 
comply  with  the  Controlled  Substances 
Act  and  the  regulations  implementing  it 
that  provide  a  comprehensive  system  for 
protecting  the  public. 

The  revisions  will  make  postal 
regulations  fully  consistent  with  that 
protective  system.  Although  adopting 
this  proposal  may  lead  to  substantial 
increases  in  the  amount  of  mailed 
medicines  containing  narcotics, 
compliance  with  Postal  Service 
regulations  for  preparation  and 
packaging  prerequisites  should  yield 
secure  transit  for  those  shipments. 

The  Postal  Service  received  cx)mments 
on  the  proposed  rule  from  five  parties. 
All  comments  were  in  favor  of 
Implementing  the  proposed  rule. 


List  ofSubiects  in  39  CFR  Part  111 

Postal  Service. 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  adopts  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  is  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  (see  39  CFR  111). 

PART  111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  3001-3011,  3201-3219,  3403- 
3406,  3621.  3626,  5001. 

2.  Domestic  Mail  Manual  C023  is 
hereby  amended  to  read  as  follows: 

6.0    Poisons.  Controlled  Substances, 
and  Drug  Paraphernalia 

•         •         •         •         • 

6  b    Controlled  Substances 

A  "controlled  substance"  is  any 
anabolic  steroid,  narcotic, 
hallucinogenic,  stimulant,  or  depressant 
drug  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (Public  Law 
91-513),  21  U.S.C.  801  et  seq..  and  21 
CFR  1300  et  seq.  Because  controlled 
substances  are  potentially  addictive  and 
abusable,  if  distribution  of  a  controlled 
substance  is  unlawful  under  21  U.S.C. 
801  et  seq.,  and  under  any  relevant 
implementing  regulations  in  21  CFR 
1300  et  seq.,  distribution  of  such  matter 
by  mail  is  also  unlawful  under  18  U.S.C. 
1716.  Section  1716(a)  prohibits  from 
being  conveyed  in  the  mails  all  matter 
capable  of  killing  or  injuring  a  person. 

6.9    Mailing  Requirements 

Under  18  U.S.C.  1716(b),  the  Postal 
Service  may  permit  the  mailing  of 
matter  not  outwardly  or  of  its  own  force 
dangerous  or  injurious  to  a  person's  life 
or  health,  subject  to  the  preparation  and 
packaging  standards  specified  by  the 
Postal  Service.  Accordingly,  if 
distribution  of  a  controlled  substance  is 
lawful  under  21  U.S.C.  801  et  seq.,  and 
any  relevant  implementing  regulations 
in  21  CFR  1300  et  seq.,  the  Postal 
Service  considers  such  distribution  by 
mail  to  constitute  the  mailing  of  matter 
not  outwardly  or  of  its  own  force 
dangerous  or  injurious  to  a  person's  life 
ur  health,  if  the  following  preparation 
and  packaging  standards  are  met: 

a.  The  inner  container  of  any  parcel 
containing  controlled  substances  is 
mtirked  and  sealed  under  the  applicable 
provisions  of  the  Controlled  Substances 
Act  (21  U.S.C.  801  et  seq.  and  the 
regulations  implementing  it.  21  CFR 
1 300  et  seq.)  and  placed  in  a  plain  outer 
container  or  securely  overwrapped  in 
plain  paper. 


b.  If  the  controlled  substances  consist 
of  prescription  medicines,  the  inner 
container  is  also  labeled  to  show  the 
prescription  number  and  the  name  and 
address  of  the  pharmacy,  practitioner,  or 
other  person  dispensing  the 
prescription. 

c.  The  outside  wrapper  or  container  is 
free  of  markings  that  would  indicate  the 
nature  of  the  contents. 

*        »        •         *        • 

A  transmittal  letter  making  these 
changes  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subscribers 
automatically.  Notice  of  issuance  will  be 
published  in  the  Federal  Register,  as 
provided  by  39  CFR  111.3. 
Stanley  F.  Mires, 
Chief  Counsel.  Legislative. 
(FR  Doc.  94-24578  Filed  10-4-94:  8:45  am] 
BiLUNG  COOC  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  15  and  32 
[FRL-5083-8] 

Ineligibility  for  Federal  Contracts, 
Assistance.  Loans  and  Benefits 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  This  rule  makes  several 
changes  to  the  Environmental  Protection 
Agency  (EPA)  rules  in  40  CFR  part  15 
governing  the  ineligibiUty  of  facilities 
under  the  Clean  Air  Act  (CAA)  and  the 
Clean  Water  Act  (CWA)  to  receive 
Federal  contracts,  assistance  and  loans; 
and  in  40  CFR  part  32  governing 
nonprocurement  suspension  and 
debarment  under  EO  12549.  This 
rulemaking  conforms  parts  15  and  32  to 
the  changes  EPA  has  made  to  the 
internal  administrative  responsibilities 
for  the  two  debarment  programs. 
EFFECTIVE  DATE:  October  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Meunier,  Director,  Suspension 
and  Debarment  Division  (3902F),  401  M 
Street,  SW.,  Washington.  DC  20460. 
Telephone:  (202)  260-8025. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  1993,  EPA's  Office  of 
Administration  and  Resources 
Management  (OARM)  was  reorganized 
to  improve  the  administration  contracts. 
That  reorganization  changed  the  titles  of 
certain  EPA  officials  having  prescribed 
responsibilities  under  part  32  for  the 


nonprocurement  suspension  and 
debarment  program. 

Earlier  this  year,  the  EPA 
Administrator  decided  to  reorganize  the 
former  Office  of  Enforcement  (OE).  As 
part  of  that  reorganization, 
administrative  responsibility  for  the  part 
15  CAA  and  CWA  contractor  Usting 
program  was  transferred  to  OARM  so 
that  all  EPA  debarment  functions  would 
be  conducted  by  a  single  office. 

These  two  reorganizations  make  it 
necessary  to  amend  40  CFR  parts  15  and 
32  to  conform  them  to  EPA's  internal 
administrative  changes.  This 
rulemaking  also  modifies  provisions  of 
part  15  so  that  they  describe  the  current 
practice  of  publishing  all  CAA  and 
CWA  ineligibility  information  in  the 
List  of  Debarred.  Suspended. 
Voluntarily  Excluded,  and  Ineligible 
Persons  maintained  by  the  General 
Services  Administration,  hi  1995.  the 
Agency  plans  to  propose  substantive 
revisions  to  40  CFR  parts  15  and  32 
which  will  consohdate  these  two  sets  of 
rules  into  a  single  part. 

Rulemaking  Analysis 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  under  EO  12866;  therefore,  no 
review  by  the  Office  of  Information  and 
Regulatory  Affairs  is  required. 

C.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  rule  makes  nomenclature 
changes  only  to  existing  rules. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  for  the  approval  of  OMB 
under  44  U.S.C.  3501  et  seq. 

E.  Public  Comments 

The  EPA  has  not  solicited  pubUc 
comments  on  this  final  rule. 

List  of  Subjects 

40  CFR  Part  15 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 

40  CFR  Part  32 

Administrative  practice  and 
procedure,  Debarment  and  sus{>ension. 

Dated:  September  27. 1994. 
Sallyanne  Harper, 

Acting  Assistant  Administrator,  Office  of 
Administration  and  Resources  Management. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  parts  15  and  32  are 
amended  as  follows: 
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1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  42  U  S  C  7401  et  »«i.:  33  U.S.C 
1291  et  Mq  :  EO  11738  of  September  10.  1973 
(38  FK  28161). 

2.  Section  15.3  is  revised  to  read  as 
follows: 

415.3     Admlnlstratlv*  responslWltty. 

Thr  aulhiifily  «nd  ot>p<>iisibilities 
assigned  to  the  Administrator  of  the 
Environmental  I*rotection  Agency  under 
EO  1 1 738  have  been  delegated  to  the 
Assistant  Administrator  for 
Administration  and  Resources 
Management.  Such  authority  and 
responsibilities  may  be  redelegated. 
except  that  the  delegated  authority  to 
issue  or  amend  rules  and  regulations 
may  not  be  redelegated. 

3.  In  §  15  4.  the  definitions  of 
"Assistant  Administrator,"  "Case 
Examiner,"  "List  Official"  and 
"Recommending  Person"  are  revised, 
and  a  new  definition  of  "Debarring 
Official"  is  added  in  alphabetical  order 
to  read  as  follows: 

§15.4    DeflnltJons. 

•  ft         tt         •         • 

Assistant  Administrator  means  the 
Assistant  Administrator  for 
Administration  and  Resources 
Management.  United  States 
Environmental  Protection  Agency,  or 
his  or  her  designee. 

•  •         •         •         • 

Case  Examiner  means  a  hearing 
examiner  designated  bv  the  Debarring 
Official. 

•  •         •         •         • 

Debarring  Official  means  the  Director, 
Office  of  Grants  and  Debarment,  or  his 
or  her  designee. 

•  •        •        •        • 

Listing  Official  means  the  EPA  official 
or  officials  designated  by  the  Debarring 
official  to  carry  out  administrative 
functions  periaining  to  the  listing  or 
removal  of  a  facility  under  this 
regulation. 

•  ft        ft        ft        • 

Recommending  Person  means  the 
Director.  Suspension  and  Debarment 
Division  or  his  or  her  designated 
debarment  counsel:  a  Regional 
Administrator;  the  Assistant 
Administrator  for  Air  and  Radiation;  the 
Assistant  Administrator  for  Water,  a 
Governor,  or  a  member  of  the  public. 

•  •        •        •        • 

4.  Sections  15  ll(c:).  15  12(a)  and 
15.12(d)  are  amended  by  revising  the  six 
references  to  "Assistant  Administrator" 
to  read  "Debarring  Official". 

5.  Section  15.13(a)  is  amended  by 
removing  the  second  sentence. 


6.  Sections  1 5  1  ^  paragraphs  (c)  and 
(d).  and  §15.14  are  amended  by: 
removing  the  eleven  references  to  "Case 
Examiner's  decision"  and  adding  in 
their  place  the  phrase  "Debarring 
Official's  decision";  and  by  removing 
the  four  references  to  "Case  Examiner" 
and  adding  In  their  place  the  phrase 
"Debarring  Official". 

7.  Section  15.15  is  amended  by 
removing  the  reference  to  "Assistant 
Administrator"  and  adding  in  its  place 
the  phrase  "Debarring  Official". 

8.  Section  15  16  is  amended  by 
removing  paragraph  (c). 

9.  Sections  15  20,  15.21. 15.22  and 
15.23  are  amended  by  removing  the 
seven  references  to  the  "Assistant 
Administrator"  and  adding  in  their 
place  "Debarring  Official",  and 
removing  the  single  reference  to 
"Assistant  Administrator's  decision" 
and  adding  in  its  place  the  phrase 
"Debarring  Officials  decision'. 

10.  Section  15.24(a)  Is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

9  15.24    Removal  hearing. 

(a)  A  removal  hearing  shall  be 
conducted  by  the  Debarring  Official  or 
by  a  Case  Elxaminer.  •   •   • 

11.  Section  15.24(c)  is  amended  by 
removing  the  phrase  "Case  Examiner's 
decision  "  and  adding  in  its  place 
"Debarring  Official's  decision". 

12.  Section  15.24(d)  is  amended  by 
removing  the  references  to  "Case 
Examiner",  "Administrator"  and  "Case 
Examiner's  decision"  and  adding  in 
their  place  "Debarring  Official", 
"Assistant  Administrator"  and 
"Debarring  Official's  decision", 
respectively. 

13.  Section  15.25  is  amended  by: 
removing  the  four  references  to  "Case 
Examiner"  in  the  heading,  paragraph 
(a)(3)  and  paragraph  (b).  and  adding  in 
their  place  "Debarring  Official"; 
removing  the  four  references  to  "Case 
Examiner's  decision"  in  paragraphs  (a) 
and  (c)  and  adding  in  their  place 
"Debarring  Official's  decision  ";  and 
removing  the  four  references  to 
"Administrator"  in  paragraphs  (a),  fb) 
and  (c)  and  adding  in  their  place 
"Assistant  Administrator". 

i  15.26    [Amended] 

14.  Section  15.26  is  amended  by 
removing  the  references  to  "Assistant 
Administrator",  "a  Case  Examiner"  and 
"Administrator"  in  paragraph  (a)  and 
adding  in  their  place  "Debarring 
Official '.  "the  Debarring  Official  "  and 
"Assistant  Administrator",  respectively. 
Paragraph  (b)  is  amended  by  removing 
the  refmenoe  to  "Assistant 


Administrator's  decision"  and  adding  in 
its  place  "D^'barring  Official's  decision". 

§15.27    [Amended] 

15.  Section  15.27  is  amended  by 
removing  the  last  sentence. 

§§15.32.15.33    [Amended] 

16.  Sections  15  3/  and  15.33  are 
amended  by  removing  the  ten  references 
to  "Assistant  Administrator"  or 
"Assistant  Administrator's"  and  adding 
in  their  place  "Debarring  Official"  or 
"Debarring  Offidal's".  respectively. 

17.  Section  15.40  is  revised  to  read  as 
follows: 

§  1 5  40    DistrlbutJon  of  tt>e  List  of  Violating 
Facilities. 

The  Listing  Official  shall  provide  the 
General  Services  Administration  (GSA) 
with  current  information  about  all  final 
mandatory  and  discretionary  listing 
actions  and  final  rr-ninval  ai  finns  under 
this  part.  Such  information  shall  be 
made  available  in  the  list  of  det^flrred, 
suspended,  voluntanly  excluded,  and 
ineligible  persons  GSA  is  required  by 
EO  12549  to  compile,  maintain,  and 
distribute. 

18.  Section  15  41  is  amrnded  by 
removing  the  five  rpfprpnrf>s  to 
"Administrator"  and  adding  in  their 
place  "Assistant  Administrator". 

19.  The  Bulhoniy  citation  for  part  32 
is  revised  to  read  as  follows: 

Authority:  EO  12549:41  U.S.C  701  et  seq.; 
7U.SC.  136rtse<j.;  15  U.S.C  2601  et  seq.; 
20  use  401 1  et  seq.  33  U.S.C  1251  et  seq.; 
42  U  S.C.  300f.  4901 ,  6901 .  7401 .  9801  et  seq. 

20.  The  heading  of  part  32  is  revised 
to  read  as  follows: 

PART  32— G0VERNMENTW1DE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS) 

21.  Section  32.105  is  amended  by 
revising  paragraphs  (gj(3)  and  (t)(3)  to 
read  as  follows: 

§32.105     Deflntttona. 

ft         •         •         •         • 

(g)   *    •    * 

(3)  The  Direc-tor,  Office  of  Grants  and 
Debarment,  is  the  authorized  Debarring 
Official. 

•  *  •  «  • 

(t)  •   •   * 

(3)  The  Director.  Office  of  Grants  and 
Debarment,  is  the  authorized 
Suspending  Official. 

ft        ft        ft        ft        • 

22.  Section  32.215  is  amended  bv 
revising  paragraph  (a)  to  read  as  follows: 


§32.215    Exception  Provision. 

*         «         »         »         • 

(3)  The  Director,  Office  of  Grants  and 
Debarment,  is  the  official  authorized  to 
grant  exceptions. 

§32  335    Appeal. 

2.1.  In  §  32.335  the  second  sentence  of 
par3t',raph  (a)  is  revised  to  read  as 
follows: 

(a)  •   *   *  However,  any  party  to  the 
action  may  request  the  Assistant 
Administrator  for  Administration  and 
Resources  Management  (Assistant 
Administrator),  to  review  the  findings  of 
the  Debarring  Official  by  filing  a  request 
with  the  Assistant  Administrator  within 
30  calendar  days  of  the  party's  receipt 
of  the  debarment  determination,  or  its 
reconsideration.  •  *  * 


§  32.335    [Amended] 

24.  In  paragraphs  (b).  (c).  and  (d)  of 
§  32.335,  remove  the  four  references  to 
"OA  Director"  and  add  in  their  place 
"Assistant  Administrator." 

§32.430     Appeal. 

25.  In  §  32.430  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

(a)  *   *   *  However,  any  party  to  the 
action  may  request  the  Assistant 
Administrator  for  Administration  and 
Resources  Management  (Assistant 
Ad.niinistrator),  to  review  the  findings  of 
the  suspending  official  by  filing  a 
request  with  the  Assistant 
Administrator  within  30  calendar  days 
of  the  party's  receipt  of  the  suspension 
determination,  or  its  reconsideration. 


§32.430    [Amended] 

26.  In  paragraphs  (b).  (c).  and  (d)  of 
§  32.430.  remove  the  four  references  to 
"OA  Director"  and  add  in  their  place 
"Assistant  Administrator." 
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40  CFR  Part  51 

[FRL-6082-2] 

Air  Quality:  Revision  to  Definition  of 
Volatile  Organic  Compounds — 
Exclusion  of  Volatile  Methyl  Siloxanes 
and  Parachlorobenzotrifluonde 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  action  revises  EPA's 
definition  of  volatile  organic 
compounds  (VOC)  for  purposes  of 
preparing  State  implementation  plans 
(SIP's)  to  attain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
under  title  I  of  the  Clean  Air  Act  (Act) 
and  for  the  Federal  implementation  plan 
(FIP)  for  the  Chicago  ozone 
nonattainment  area.  This  revision  adds 
parachlorobenzotrifluonde  (PCBTF)  and 
volatile  methyl  siloxanes  (VMS)  to  the 
list  of  compounds  excluded  from  the 
definition  of  VOC  on  the  basis  that  these 
compounds  have  negligible  contribution 
to  tropospheric  ozone  formation. 
EFFECTIVE  DATES:  This  final  action  will 
be  effective  on  December  5,  1994  unless 
notice  is  received  by  November  4,  1994 
that  someone  wishes  to  submit  adverse 
or  critical  comments  or  request  a  public 
hearing.  If  the  effective  date  is  delayed 
for  this  action  due  to  the  need  to 
provide  for  public  comment,  timely 
notice  will  be  published  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be 
submitted  in  duplicate  (if  possible)  to: 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attention: 
Docket  No.  A-93-47.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington.  DC  20460. 
Comments  should  be  strictly  limited  to 
the  subject  matter  of  this  rule,  the  scope 
of  which  is  discussed  below. 

Public  Hearing:  If  anyone  contacts 
EPA  requesting  a  public  hearing,  it  will 
be  held  at  Research  Triangle  Park.  North 
Carolina.  Persons  wishing  to  request  a 
public  hearing,  wanting  to  attend  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Mr.  William 
Johnson.  Air  Quality  Management 
Division  (MD-15),  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  541-5245.  The  EPA  will  publish 
notice  of  a  hearing,  if  a  hearing  is 
requested,  in  the  Federal  Register.  Any 
hearing  will  be  strictly  limited  to  the 
subject  matter  of  the  rule,  the  scope  of 
which  is  discussed  below. 

This  action  is  subject  to  the 
procedural  requirements  of  section 
307(d)(1)(B),  (J),  and  (U)  of  the  Act,  and 
42  U.S.C.  7607(d)(1)(B),  (J),  and  (U). 
Therefore,  EPA  has  established  a  public 
docket  for  this  action.  A-93-47.  which 
is  available  for  public  inspection  and 
copying  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  at  EPA's  Air 
and  Radiation  Docket  and  Information 
Center,  Room  M-1500,  401  M  Street. 
SW.  Washington.  DC  20460.  A 


reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Johnson.  Office  of  Air  Quality 
Planning  and  Standards.  Air  Quality 
Management  Division  (MD-15). 
Research  Triangle  Park.  NC  27711, 
phone  (919)  541-5245. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  September  28. 1992,  the 
Occidental  Chemical  Corporation  (also 
known  as  OxyChem)  petitioned  EPA  to 
take  al!  necessary  and  appropriate 
action  to  exclude 

parachlorobenzotrifluonde  (also  knowm 
as  4-chlorobenzotrifluoride,  PCBTF, 
C7H4F3CI  (CAS  number  98-56-6))  from 
regulation  as  a  precursor  to  tropospheric 
ozone.  In  support  of  their  petition. 
Occidental  Chemical  Company 
submitted  two  reports;  "Loss  Processes 
for  4-Chlorobenzotrinuoride  Under 
Atmospheric  Conditions,"  by  Roger 
Atkinson.  Sara  M.  Aschmann.  Arthur  M. 
Winer  and  James  N.  Pitts.  Jr..  University 
of  California  at  Riverside.  October  1984; 
and  "Tropospheric  Lifetime  Estimates 
for  Several  Aromatic  Compounds,"  by 
David  Nelson  and  Robert  Brown. 
Aerod>'ne  Research.  Inc..  May  1992.  In 
addition,  Occidental  Chemical 
Company  submitted  a  copv  of  an 
October  18, 1985  Federal  Register 
notice  (50  FR  42216)  which  announced 
a  decision  by  EPA  not  to  require  further 
testing  of  parachlorobenzotrifluoride  for 
health  effects,  environmental  effects, 
and  chemical  fate  under  the  Toxic 
Substances  Control  Act. 

On  December  11, 1992,  Etow  Corning 
Corporation  petitioned  EPA  to  take 
several  actions  that  would  have  the 
effect  of  exempting  VMS  under  the  Act 
as  precursors  to  tropospheric  ozone.  The 
VMS  are  organic  compounds  whose 
basic  molecular  structure  is  built  on  a 
backbone  of  alternating  silicon  and 
oxygen  atoms,  formed  into  either  a  ring 
or  linear  chain  containing  from  two  to 
seven  silicon  atoms.  Methyl  groups  (and 
no  other  functional  groups,  as  defined 
here)  are  attached  to  this  central 
backbone,  their  numbers  varying  with 
the  size  and  shape  of  the  molecule. 
Compounds  covered  by  the  designation 
VMS  in  this  proposal  are  cyclic, 
branched,  or  linear,  completely 
methylated  siloxanes.  including  the 
comoounds  listed  in  Table  1.  Symbols 
shown  in  the  table,  such  as  MM  and  D4, 
are  commonly  accepted  abbreviations 
for  the  longer  chemical  name  shown 
beside  each. 
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Table  1.— Volatile  Methyl  Siloxanes 


CASNa 

UnearVMS. 

107-45-0  .. 

107-61-7  .. 

14l-«2-8  .. 

141-63-9    . 

107-63-9  .. 

63148-62-9 
Cycbc  VMS: 

541-05-9 

556-67-2  ... 

&41-02-6  ... 

640-97-6  ... 

69430-24-6 
Branched  VMS: 

17928-28-a 

3566-47-3  . 


ChwncaJ  narrie 


H^xMimHtrfkUtoxtnt  (MM)  

OctwwViyMailoxanc  (MDM) 

OacanwttTyHetrMiloxan*  (MO  M)     ..„ 

Dod>cinattty<p<nti«ilown<  (MO>M) „, 

Tetradecamethyttwxaa«oxan«  (MD.M)  

OfTwthyl  sMtcones  and  tilonnes  (MO.M) 

Hexamethyteydotrisiloxane  {0>)  _..., 

Octame<r>yteycfcOtrasaoxar>e  (0«) 

Oacafnathyteydopantasiloxana  (D^) 

Dodacamathyteyctohexasitoxane  (D„) 

CycJopotydlmethyistJoxanes  (D.) „ 


1.1.1.3.5,5,5-Heptamethy(-3-|(tnm«ttTytely1)0)«y«}-lns*)xane  (M,T)  ... 
1.1.1 6.5.5-H«j(amemy»-3.3.t»((tnmetfiy*»ity1)oxyHn«ito)«ane  (M4Q) 
PenJamethyl((trinwthylsily1)oxv)cyctotns«toxana  (MO,) 


Formuia 


a,H„OSij 

CH,«0,SJ, 

C,oHvX>iSu 

C,jHv,0«S«, 

C,«K,20jSvs 


c^„o,si, 
CHI404SI, 

CioHvO?St5 
CuHj^OtSU 


CioHjoOsSU 

CijHyiO^Sis 

C,H:..04Si4 


Baited  on  tho  results  of  reactivity 
studies  demonstrating  that  VMS  do  not 
contribute  to  tropospheric  ozone 
formation.  Dow  Coming  Corporation 
requested  that  EPA  do  the  following: 

1   Amend  EPA's  general  regulatory 
definition  of  VOC  appearing  in  40  CFR 
51.100<s)  (see  57  FTl  3945.  Febrxiary  3. 
1992)  so  as  expressly  to  exclude  VMS 
from  the  terra  "VOC"  by  final  regulatory 
action. 

2.  In  taking  action  on  any  currently- 
pending  or  future  proposal  to  approve 
State  VOC  regulations  as  part  of  a  SIP. 
clarify  that  EPA  lacks  authority  to 
approve  or  enforce  VOC  regulations  to 
the  extent  that  they  apply  to  VMS  or 
otherwise  regulate  VMS  as  precursors  to 
tropospheric  ozone. 

3.  In  taking  any  future  proposed  or 
final  regulatory  action  to  amend  or 
promulgate  VOC  regulations  for  the 
purpose  of  reducing  tropospheric  ozone 
(e.g.,  any  action  pursuant  to  section 
183(e)  of  the  Act  to  control  VOC  in 
consumer  and  commen.ial  products), 
take  such  action  and  make  such 
statements  as  may  be  necessary  to 
ensure  that  such  regulations  will  not 
apply  to  VMS. 

4  Take  such  other  actions  and  make 
such  other  statements  as  may  be 
necessary  to  Implement  the  exemption 
of  VMS  from  regulation  as  precursors  to 
tropospheric  ozone. 

In  support  of  its  requests.  Dow 
Coming  submitted  supporting 
Information  and  documentation  to 
demonstrate  that  VMS: 

1.  Do  not  contribute  to  the  formation 
of  tropospheric  ozone,  and  in  some 
situations  inhibit  the  formation  of 
tropospheric  ozone; 

2.  Do  not  deplete  stratospheric  ozone; 

3.  Are  generally  nontoxic  to  humans 
and  the  environment; 

4.  Are  used  in  personal  care  products 
and  other  consumer  products; 


5.  Have  potential  uses  as  substitutes 
for  chloroOuorocarbons  in  a  number  of 
specified  applications;  and, 

6.  Have  a  wide  variety  of  applications 
and  potential  applications  as  substitutes 
for  other  VOC 

The  petition  included  a  number  of 
reports  on  smog  chamber  reactivity 
studies  on  VMS  and  other  supporting 
information.  A  copy  of  this  material  is 
included  in  the  docket  for  this 
rulemaking. 

Several  toxicity  studies  for  multiple 
routes  of  exposure  exist  for 
parachlorobenzotnfluoride.  In 
laboratory  animals,  kidney  and  liver 
effects  have  been  documented.  More 
importantly,  eye  and  nasal  irritation 
were  observed  during  inhalation 
exposures.  However,  it  is  not  expected 
to  nave  ecological  effects.  There  is  a  lack 
of  data  concerning  carcinogenicity  in 
humans  and  animals.  Of  the  volatile 
methyl  siloxanes,  only  the  D4  has  been 
studied  extensively.  Mild  liver  effects 
(inhalation  exposure)  and  testicular 
effects  (dietary  exposure)  were  observed 
in  laboratory  animals.  The  04 
compound  is  known  to  produce  adverse 
immunological  effects  when  injected, 
but  it  is  not  known  if  the  same  effect  can 
be  elicited  by  inhalation  exposure. 
These  compounds  are  not  included  on 
the  1 12(b)(1)  list  of  hazardous  air 
pollutants  and  are  not  regulated  by  any 
program.  Our  best  judgment  at  this  time 
is  that  the  known  toxic  effects  of  the 
pollutants  do  not  warrant  alteration  of  a 
decision  to  remove  them  from  the  VOC 
list  nor  warrant  addition  to  the  112(b)(1) 
list.  If  additional  data  were  to  alter  this 
judgment,  or  if  petitioned,  the  Agency 
would  further  consider  the  need  to  add 
either  or  both  compounds  to  112(b)(1). 

If  VMS  and  PCBTF  are  accepted  as 
having  negligible  photochemical 
reactivity,  exempting  them  from 


regulation  as  ozone  precursors  could 
contribute  to  the  achievement  of  several 
Important  environmental  goals.  For 
example,  they  might  be  used  as  a 
substitute  for  several  compounds  (e.g., 
methyl  chloroform)  that  are  listed  as 
hazardous  air  pollutants  (HAP)  under 
section  1 1 2  of  the  Act. 

Another  area  of  concern  is  finding 
substitutes  for  ozone  depleting 
substances  (ODS)  which  are  active  in 
depleting  the  stratospheric  ozone  layer. 
Under  the  London  Amendments  to  the 
Montreal  Protocol  on  substances  that 
deplete  the  ozone  layer  ("Montreal 
Protocol"),  the  United  States  agree  to 
phase  out  production  and  consumption 
of  certain  chlorofluorocarbons  (CFC)  by 
the  year  2000  and  methyl  chloroform  by 
2005  (see  58  FR  15016  (March  18, 
1993)).  In  1990,  Congress  added  title  VI 
to  the  Act  in  part  to  provide  for  the 
implementation  of  this  phaseout  (see  42 
U.S.C  §  7671  et  seq).  The  1990 
Amendments  specified  an  initial  list  of 
Class  I  and  Class  II  ODS,  authorizing 
EPA  to  add  compounds  to  both  lists 
depending  on  a  given  compound's 
potential  to  contribute  to  stratospheric 
ozone  depletion,  [Id.  7671a.)  The  1990 
Amendments  further  required  phaseout 
of  the  production  and  consumption  of 
Class  I  ODS  by  2000.  methyl  chloroform 
by  2002,  and  Class  II  ODS  by  2030  (see 
42  U.S.C.  7671c,  7671d).  At  the  fourth 
meeting,  in  1992,  of  the  parties  to  the 
Montreal  Protocol  in  Copenhagen, 
Derunark,  the  parties  adjusted  the 
pha.seout  schedules  of  Class  I  substances 
under  the  Montreal  Protocol  to  phase 
out  Class  I  CFC  and  methyl  chloroform 
by  1996.  In  1993,  EPA  proposed  to 
accelerate  the  phaseout  of  Class  I  CFC 
and  methyl  chloroform  in  order  to 
discontinue  use  of  these  compounds 
after  lanuary  1,  1996  (see  58  FR  15022). 


As  a  result  of  these  phaseout 
deadlines,  there  is  a  need  to  develop 
substitutes  for  ODS.  The  EPA  has  listed 
several  VMS  compounds  as  ozone- 
depleting  substance  substitutes  under 
the  program  known  as  the  "Significant 
New  Alternatives  Policy"  (SNAP) 
program,  (59  FR  13044,  March  18, 
1994).  Within  the  context  of  the  SNAP 
rule,  substitutes  are  "acceptable"  if  they 
are  technically  feasible  to  be  used  as  an 
alternative  to  an  ODS  for  particular  uses 
and  give  reduced  overall  risk  to  human 
health  and  the  environment  compared 
to  the  ODS  they  replace.  In  the  SNAP 
rule,  EPA  listed  several  volatile 
siloxane.'?  as  acceptable  substitutes  for 
metal  cleaning,  electronics  cleaning, 
and  precision  cleaning  (59  FR  1.1134). 
The  SNAP  program  lists 
benzotrifiuorides  as  "pending 
dei;isions  '  for  use  in  aerosols  and 
adhesives,  coatings,  and  inks  (59  FR 
13145).  The  Agency  has  not  yet 
completed  reviews  of  data  for  these 
benzotrifluoride  compounds,  but  plans 
to  issue  a  SNAP  determination  for  these 
substitutes  in  the  next  set  of  listing 
decisions  (59  FR  13118). 

In  these  areas  of  concern,  toxic  air 
emissions  and  depletion  of  stratospheric 
ozone,  adding  these  compounds  to  the 
list  of  negligibly-reactive  VOC  may 
provide  support  for  the  EPA's  pollution  ' 
prevention  efforts.  By  enacting  the 
Pollution  Prevention  Act  of  1990, 
Congress  established  as  a  national 
policy  that  "pollution  should  be 
prevented  or  reduced  at  the  source 
whenever  feasible"  (42  U.S.C  13).  An 
important  part  of  EPA's  pollution 
prevention  strategy  is  encouraging 
companies  to  use  substitutes  in  their 
production  processes  that  are  more 
environmentally  benign  than  the 
substances  they  currently  use.  For 
example,  in  its  blueprint  for  a 
comprehensive  national  pollution 
prevention  strategy,  (56  FR  7849 
(February  26,  1991)),  the  EPA 
recognized  that  the  definition  of 
pollution  prevention  includes  a  "switch 
to  non-toxic  or  less  toxic  substitutes" 
[Id.  at  7854). 

II.  The  EPA  Response  to  the  Petitions 

The  EPA  is  responding  to  these 
petitions  by  taking  action  in  this  notice 
to  add  PCBTF  and  VMS  to  the  list  of 
compounds  appearing  in  40  CFR 
51.100(s)  that  are  excluded  from  the 
definition  of  VOC  By  this  final  action, 
PCBTF  and  VMS  are  excluded  from  the 
VOC  definition. 

The  EPA's  conclusions  concerning  the 
exclusion  of  PCBTF  are  based  on  the 
report  "Loss  Processes  For  4- 
Chlorobenzotrifluoride  Under 
Atmospheric  Conditions."  by  Roger 


Atkinson  et  al.  (University  of  California/ 
Riverside),  October  1984.  This  report 
along  with  other  information  was 
submitted  by  Occidental  Chemical 
Corporation  and  has  been  placed  in  the 
docket  for  this  action. 

The  Atkinson  et  al.  report  indicated 
that  the  koH  reactivity  of  PCBTF 
(2.3x10- '3cm3 molecule-'  sec-') is 
somewhat  lower  than,  but  statistically 
indistinguishable  from,  that  of  ethane 
(2.7x10- "cm' molecule-'  sec"'). 
Ethane  is  currently  the  most  reactive  of 
the  compounds  currently  excluded  as 
VOC  due  to  negligible  photochemical 
reactivity.  It  is  conceivable,  however, 
that  there  are  other  processes,  e.g.. 
photodissociation,  reaction  with  ozone 
or  with  nitrogen  trioxide  (NO.^)  radicals, 
that  might  enhance  the  ozone- forming 
reactivity  of  PCBTF.  Atkinson  et  al. 
explored  to  some  extent  these 
possibilities  by  studying  experimentally 
the  photodissociation  of  PCBTF  and  its 
reaction  with  ozone.  They  found  a 
negligibly  low  rate  of  reaction  with 
ozone  and  no  measurable  photolysis  of 
PCBTF.  The  photolysis  detection  limit, 
however,  was  2.7x10"*  sec"  ',  which  is 
a  rate  somewhat  higher  than  that  of  the 
reaction  rate  with  hydroxyl  radicals 
(OH)  in  typical  mid-day  urban 
atmospheres  (1.4xio-*  sec"  ').  Thus, 
significant,  though  nonmeasurable, 
photodissociation  of  PCBTF  in  the 
atmosphere  cannot  be  precluded.  On  the 
other  hand,  it  is  not  known  whether 
dissociation,  even  if  it  does  occur, 
would  enhance  the  ozone- forming 
reactivity  of  PCBTF.  In  the  absence  of 
measurable  photodissociation,  Atkinson 
et  al.  could  not  obtain  evidence  on  the 
nature  and  follow-up  chemistry  of  the 
photodissociation  products. 

In  summary,  the  evidence  available 
indicates  that:  (1)  The  koH  reactivity  of 
PCBTF  is  not  higher  than  that  of  ethane, 
and  (2)  there  is  no  evidence  of  processes 
(other  than  reaction  with  OH)  that  might 
increase  the  ozone-forming  reactivity 
above  that  of  ethane. 

The  EPA's  decision  concerning  the 
exclusion  of  VMS  as  VOC  is  based  on 
the  following:  "Investigation  of  the 
Ozone  Formation  Potential  of  Selected 
Volatile  Silicone  Comf>ounds."  by 
William  P.  L.  Carter  et  al.  (University  of 
California/Riverside),  November  1992; 
"Determination  of  the  Atmospheric 
Lifetimes  of  Organosilicon 
Compounds,"  by  Roger  Atkinson  et  al. 
(University  of  CalifomiayRiverside), 
September  1990;  and  "Kinetics  of  the 
Gas  Phase  Reactions  of  a  Series  of 
Organosilicon  Compounds  with  OH  and 
NO?  Radicals  and  Os  at  297±2K,"  by  R. 
Atkinson  et  al.  (Environmental  Science 
&  Technolog}',  25,  p.863,  1991).  These 
reports  were  submitted,  along  with 


other  materials  by  Dow  Coming,  in 
support  of  its  petition.  This  information 
has  been  placed  in  the  docket  for  this 
action. 

The  Atkinson  et  al.  studies  indicated 
that  volatile  methyl  siloxanes  have  k.>< 
reactivities  higher  than  that  of  ethane, 
and  suggested  that  follow-up  smog 
chamber  studies  should  be  condui  ted  to 
determine  their  ozone-forming 
potentials.  Such  a  chamber  study  is  the 
subject  of  the  Carter  et  al.  report.  Carter 
produced  evidence  for 
hexamefhyldisiloxane  (MM), 
octamethylcyclotetrasiloxane  (D.;).  and 
decamethylcyclopenfasiloxane  (D?)  that 
showed  these  siloxanes  have  negati\  e 
ozone-forming  potentials  for  commonly- 
occurring  ambient  conditions.  However, 
the  degradation  pathways  (merhanifm) 
are  still  not  well  understood. 
Nevertheless,  the  investigators 
concluded  that  the  ozone-forming 
reactivities  of  these  siloxanes  cannot  be 
higher  than  that  of  ethane. 

III.  Final  Action 

Today's  final  action  is  based  on  EPAs 
review  of  the  material  in  Docket  No  A- 
93-47.  The  EPA  is  publishing  this 
action  without  prior  proposal  berau^ 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  definition 
revision  should  adverse  or  critical 
comments  be  filed  or  a  request  for  a 
public  hearing  be  made.  The  EPA 
hereby  amends  its  definition  of  VOC  at 
40  CFR  5l.l00(s)  to  exclude  PCBTF  ar.d 
VMS  as  VOC  for  ozone  SIP  and  ozone 
control  purposes.  The  revised  definition 
will  apply  in  the  Chicago  ozone 
nonattainment  area  pursuant  to  the  40 
CFR  52.741(a)(3)  definition  of  volatile 
organic  material  or  volatile  organic; 
compound.  States  are  not  obligated  to 
exclude  from  control  as  a  VOC  those 
compounds  that  EPA  has  found  to  be 
negligibly  reactive.  However,  States 
should  not  include  these  compounds  in 
their  VOC  emissions  inventories  for 
determining  reasonable  further  progress 
under  the  Act  (e.g.,  section  182(b)(1)) 
and  may  not  take  credit  for  controlling 
these  compounds  in  their  ozone  control 
strategy'.  Further,  these  negligibly- 
reactive  compounds  may  not  be  used  for 
emissions  netting  (e.g.,  40  CFR 
51.166(b)(2)(c)),  offsetting  (40  CFR 
appendix  S),  or  trading  with  reactive 
VC3c  (Emissions  Trading  Policy 
Statement,  51  FR  43814,  December  4, 
1986  and  Economic  Incentive  f*rogram 
Rules,  59  FR  16690.  April  7, 1994). 

In  addition,  corrections  are  made  to 
the  names  of  three  compounds  which 
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have  previously  been  exempted  from 
the  definition  of  VOC:  l.l.l-trichlbro- 
2.2.2-trifluoroethane  (CFC-113)  is 
changed  to  1.1.2-trichIoro-1.2.2- 
trifluoroethane  (CFC-113); 
chlorodifluoromethana  (CFC-22)  is 
changed  to  chlorodifluoromethane 
(HCFC-22);  and  trifluoromethane  (FC- 
23)  is  changed  to  trifluoromethane 
(HFC-23).  These  changes  are  corrections 
to  norianclature  only  and  are  not 
substantive. 

Pursuant  to  5  U.S.C.  605(b).  1  hereby 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  relaxes  current  regulatory 
requirements  rather  than  imposing  new 
ones.  The  EPA  has  determined  that  this 
rule  is  not  "significant"  under  the  terms 
of  Executive  Order  12866  and  is. 
therefore,  not  subject  to  Office  of 
Management  and  Budget  (OMB)  review. 
This  action  does  not  contain  any 
information  collection  requirements 
subject  to  OMB  review  under  the 
Paperwork  Reduction  Act  of  1980  (44 
use.  3501  ef  s«7). 

Assuming  this  rulemaking  is  subject 
to  section  317  of  the  Act.  the 
Administrator  concludes,  weighing  the 
Agency's  limited  resources  and  other 
duties,  that  it  is  not  practicable  to 
conduct  an  extensive  economic  impact 
assessment  of  today's  action  since  the 
rule  promulgated  today  will  relax 
current  regulatory  requirements. 
A<:<:ordingly.  the  Administrator  simply 
notes  that  any  costs  of  complying  w  ith 
today's  action,  any  inflationary  or 
recessionary  effe<1s  of  the  regulation, 
and  any  impact  on  the  competitive 
standing  of  small  businesses,  on 
consumer  costs,  or  on  energy  use.  will 
be  less  than  or  at  least  not  more  than  the 
impact  that  existed  before  today's 
a<:!ion. 

List  of  Subiccts  in  40  CFR  Part  51 

Administrative  practice  and 
pro<;edure.  Air  pollution  control.  Carbon 
monoxide.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeepiag  requirements.  Sulfur 
oxides.  Volatile  organic  compounds. 

Ddtfd:  S«pt*iVber  23. 1994. 
Carol  M.  BrovfncV 

AHministratoA 

For  reasons  set  forth  in  the  preamble, 
part  51  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  51      REQUIREMENTS  FOR 
PREPARATION.  ADOPTION.  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  US  C.  7410(a)(2).  7475(e). 
7502  (a)  and  (b).  7503,  7601(a)(1)  and  7620. 

2.  Section  51.100  is  amended  by 
revising  paragraph  (s)(l)  introductory- 
text  to  read  as  follows: 

$51,100    Definittons. 

*  *  •  ft  • 

(s)«   •   • 

(1)  This  includes  any  such  organic 
compound  other  than  the  following, 
which  have  been  determined  to  have 
negligible  photochemical  reactivity: 
methane;  ethane:  methylene  chloride 
(dichloromethane);  1.1.1-trichloroethane 
(methyl  chloroform);  1.1.2-trichloro- 
1.2.2-trifluoroethane  (CFC-113); 
trichlorofluoromethane  (CFC-11); 
dichiorodifluoromethane  (CFC-12); 
chlorodifluoromethane  (HCFC-22); 
trifluoromethane  (HFC-23);  1.2-dichloro 
1.1.2.2-tetrafluoroethane(CFC-114); 
chloropentafluoroethane  {CFC-115); 
l.l.l-trifluoro  2.2-dichloroethane 
(HCFC-123);  1.1.1.2-tetrafluoroethane 
(HFC-134a);  1.1-dichloro  1-fluoroethane 
(HCFC-141b);l-chlorol.l- 
difluoroethane  (HCFC  142b);  2-chloro- 
1.1.1.2-tetraf]uoroethane(HCFC-124); 
pentafluoroethane  (HFC-125):  1.1.2.2- 
tetrafluoroethane  (HFC-134);  1.1.1- 
trifluoroethane  (HFC-143a);  1.1- 
difluoroethane  (HFC-152a); 
parachlorobenzothfluoride  (PCBTF); 
cyclic,  branched,  or  linear  completely 
methylated  siloxanes;  and 
perfluorocarbon  compounds  which  fall 
into  these  classes: 
•         •         •         •        • 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-45  and  101-46 

[FPMR  Amendment  H-190] 
RIN  3090-AF40 

Sale  of  Government  Personal  Prof>erty 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  changes 
FPMR  Subchapter  H  to  authorize  Heads 
of  Federal  agencies  to  determine  who 
will  sell  the  agency's  personal  property 
and  to  reduce  the  length  of  the 
regulations.  These  changes  delete  the 


requirement  that  agencies  must  report 
property  to  GSA  for  sale  and  reduce  the 
regulations,  where  feasible. 
EFFECTIVE  DATE:  October  5.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lester  D.  Gray.  Jr.,  Director,  Property 
Management  Division.  703-305-7240. 
SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  (GSA) 
has  determined  that  this  rule  is  not  a 
significant  rule  for  the  purposes  of 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

This  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment.  Therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

List  of  Subjects  in  41  CFR  Parts  101-43 
and  101^6 

Government  property  management. 
Reporting  requirements.  Surplus 
Government  property.  Exchange/sale 
authority. 

For  the  reasons  set  forth  in  the 
preamble.  41  CFR  Parts  101-45  and 
101-40  are  amended  as  follows: 

PART  101-45— SALE. 
ABANDONMENT.  OR  DESTRUCTION 
OF  PERSONAL  PROPERTY 

1 .  The  authority  citation  for  Part  101- 
45  continues  to  read  as  follows: 

Authority:  Sec.  20S(c).  63  Stat.  390:  40 
L'.S.C.  486(c):  S5  101-45.400  through  101- 
43.405  also  issued  under  sec.  307.  49  Stat. 
880:  40  LSC.  3041 

f  101-45  00    [Removed] 

§101-45  002    [Redesignated  as  §101- 
45.001) 

2.  Section  101-45.001  is  removed  and 
§  101-45.002  is  redesignated  as  §  101- 
45.001. 

3.  Sections  101-45.001-1  through 
101-45.001-7  are  removed 

Subpart  101-45.1— General 

4.  Sections  101-45.103-1  and  101- 
45.103-2  are  revised  to  read  as  follows: 

§101-45.103-1     Conduct  of  Sales. 

Heads  of  Federal  agencies,  or  their 
designees,  are  responsible  for 
determining  whether  their  agencies  will 
(a)  report  their  personal  property  to  the 
General  Services  Administration  (GSA) 
for  sale  for  a  fee  for  services  rendered 
or  (b)  conduct  or  contract  for  the  sale  of 
their  own  property.  If  agencies  elect  to 
sell  their  own  property,  a  designation 
indicating  such  shall  be  entered  on  their 
reports  of  excess  personal  property  to 
prevent  GSA  from  automatically  . 

programming  the  property  for  sale. 


§101-45.103-2    HokMng  Agency  Sates. 

All  provisions  of  Parts  101-45  and 
101—46  shall  be  followed  in  conducting 
sales  of  Government-owned  personal 
property.  Agency  internal  procedures 
shall  be  issued  to  ensure  compliance 
and  uniformity  and  to  protect  the 
integrity  of  the  sales  process. 

5.  Sections  101-45.103-3  and  101- 
45.103—4  are  added  to  read  as  follows: 

§101-45.103-3    Sales  by  GSA. 

(a)  For  property  reported  to  GSA  for 
disposal,  the  following  basic  services 
will  be  provided  at  reimbursable  rates 
established  by  GSA  on  an  annual  basis. 

(1)  Auction  and  spot  bid  sales.  The 
following  services  are  covered  under  the 
basic  rate: 

(i)  Property  cataloging; 

(ii)  Maintenance  of  mailing  list; 

(iii)  Printing  and  distribution  of 
announcement  to  bidders  on  mailing 
list; 

(iv)  Normal  media  advertising  (one 
newspaper  or  equivalent); 

(v)  Registration  of  bidders; 

(vi)  Auctioneer; 

(vii)  Onsite  contracting  officer; 

(viii)  Award  document  preparation; 

(ix)  Onsite  collection  of  proceeds; 

(x)  Follow-on  collection  of  late 
payments; 

(xi)  Security  service; 

(xii)  Deposit  of  proceeds; 

(xiii)  Distribution  of  proceeds; 

(xiv)  Financial  and  property  line  item 
accountability;  and 

(xv)  Contract  administration. 

(2)  Sealed  bid  sales.  The  following 
services  are  covered  under  the  basic 
rate: 

(i)  Property  cataloging; 

(ii)  Maintenance  of  mailing  list; 

(iii)  Printing/distribution  of  invitation 
for  bids  to  bidders  on  mailing  list; 

(iv)  Bid  opening; 

(v)  Contract  awards; 

(vi)  Preparation  of  award  documents; 

(vii)  Financial  and  property  line  item 
accountability;  and 

(viii)  Contract  administration; 

(b)  GSA  will  deduct  sfcrvice  charges 
from  the  proceeds  of  sale. 

(c)  For  sales  proceeds  that  are 
reimbursable  to  the  holding  agency,  net 
proceeds  (sales  proceeds  less  GSA's 
direct,  and  indirect  costs)  will  be 
distributed  to  the  agency  via  the  on-line 
payment  and  accounting  i:ontrol  (OPAC) 
system. 

(d)  A  portion  of  the  proceeds  from  the 
sale  of  nonreimbursable  surplus 
property  will  also  be  retained  by  GSA  to 
cover  its  direct  and  indirect  costs.  The 
net  proceeds  will  be  deposited  to 
miscellaneous  receipts  of  the  Treasury. 

(e)  Rates  for  accessorial  services, 
including  tran'^portation,  storage. 


maintenance,  and  reconditioning  of 
property  prior  to  sale,  will  vary 
according  to  local  market  conditions 
and  will  be  published  in  GSA  regional 
bulletins  available  from  the  servicing 
GSA  region. 

(fl  Agencies  may  be  consulted  to 
assist  GSA  in  the  determination  of  the 
best  method  of  sale  and  their 
requirements  for  accessorial  services. 

(g)  Property  for  which  the  sales 
contract  is  terminated  for  default  will  be 
resold  at  no  cost  to  the  holding  agency.^ 
Property  for  which  the  sales  contract  is 
terminated  for  cause,  e.g., 
misdescription  of  the  property,  will  be 
resold  at  the  holding  agency's  cost  if  the 
cause  is  attributable  to  the  holding 
agency. 

§101-45.103-4    Sales  Conducted  at 
Holding  Agency  Facilities. 

If  GS.A  sells  property  from  holding 
agency  facilities,  holding  agencies  shall 
be  responsible  for  the  following: 

(a)  Providing  the  appropriate  GS.\ 
regional  office  with  information 
necessary  for  effective  sale  of  property 
and  the  accounting  data  for  appropriate 
application  of  gross  proceeds; 

(b)  Transporting  property  to  a 
consolidated  sales  site  when  agreed  to 
by  the  holding  agency  and  GSA; 

(c)  Providing  for  the  inspection  of 
property  by  prospective  bidders; 

(d)  Providing  facilities  for  the  conduct 
of  sales  and  the  essential  administrative, 
clerical,  or  labor  assistance  when 
requested  by  GS.\;  and 

(e)  Assisting  in  the  physical  lotting  of 
property  to  be  sold  at  agency  facilities. 

5.  Section  101-45.105-3  is  revised  to 
read  as  follows: 

§  101-45.105-3    Exemptions. 

Exemptions  from  the  provisions  of 
this  Part  101-45  may  be  obtained  by  an 
agency  head  who  believes  that  authority 
with  respect  to  the  programs  covered  by 
section  6D2(d)  of  the  Act  would  be 
impaired  or  adversely  affected  by  this 
part.  Exemptions  may  be  requested,  in 
writing,  from  the  Administrator  of 
General  Services. 

Subpart  101-45.3 — Sale  of  Personal 
Property 

§  101-45.301    [Removed  and  Reserved] 

6.  Section  101—45.301  is  removed  and 
reserved. 

7.  Section  101-45.303  is  amended  by 
revising  the  introductory'  paragraph  to 
read  as  follows: 

§  101-45.303    Reporting  Ptoperty  for  Sale. 
If  holding  agencies  elect  to  have  GSA 
sell  their  property,  it  shall  be  reported 
to  the  appropriate  GSA  regional  office  - 
for  the  region  in  which  the  property  is 


phjrsically  located  in  the  manner 
outlined  below: 


§  101-46.304-3    [Removed  and  Reserved] 

8.  Section  101-45.304-3  is  removed 
and  reserved. 

9.  Section  101-45.304-6  is  revised  to 
read  as  follows: 

§  101-45.304-6    Reviewing  Authority. 

(a)  A  "reviewing  authority"  is  a  local, 
regional,  or  departmental  board  of 
review  of  an  executive  agency.  Under 
subpart  101—45.9,  reviewing  authority 
also  includes  an  applicable  State  board 
of  review  of  a  State  agency  for  surplus 
property. 

(b)  Approval  by  reviewing  authority 
of  the  agency  effecting  the  sale  shall  be 
required  for  each  proposed  award  when 
the  contract  value  (actual  or  estimated 
fairmarket  value)  for  property  other 
than  scrap  exceeds  the  dollar  thresholds 
listed  below  by  method  of  sale: 

(1)  Negotiated  sale  of  surplus 
property — $15,000  or  more; 

(2)  Negotiated  sale  at  fixed  price  of 
surplus  or  exchange/sale  property — 
S25.000ormore;and 

(3)  Competitive  bid  sale — $100,000  or 
more. 

10.  Section  101-45.304-7  is  amended 
by  removing  subparagraph  (a)(4)  and 
revising  paragraph  (c)  to  read  as  follows: 

§101-45.304-7    Advertising, 

*         *         •         •         • 

(c)  The  appropriate  GSA  regional 
office  shall  be  provided,  at  the  time  of 
public  distribution,  a  copy  of  each 
invitation  for  bids  or  other  form  of 
offering  involving  contractor  inventory, 
whether  being  sold  by  the  contractor  for 
the  Govemrtient  or  by  a  Government 
activity  authorized  to  conduct  sales. 

11.  Section  101-45.304-8  is  amended 
by  revising  the  introductory  paragraph 
and  paragraph  (a)  to  read  as  follows: 

§101-45.304-8    Forms  Prescrit>ed. 

Standard  Forms  114,  114.\,  114B, 
114C,  114C-1, 114C-2,  1140-3,  114C-4, 
114D,  114E.and  114F  (illustrated  at 
§§  1010-45.4901-114  through  101- 
45.4901-114F)  shall  be  used,  where 
appropriate,  in  sales  of  personal 
property  except  that  Standard  Form 
1 1 4C  is  not  applicable  to  those  sales 
involving  any  strategic  metals,  minerals, 
and  ores  which  have  been  determined 
surplus  pursuant  to  the  Act.  These 
forms  will  be  stocked  by  GSA  as  cut 
sheets  only.  Authority  for  the  use  of 
such  forms  in  styles  other  than  cut 
sheets  may  be  granted  when  requests  for 
such  deviation  are  submitted  in 
accordance  with  §  101-26.302. 

(a)  Deviation.  To  ensure  inclusion  of 
appropriate  terms,  conditions,  clauses. 
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etc..  in  Government  sales  contracts,  no 
deviation  shall  be  made  from  the 
Standard  Form  114  series,  and  no 
special  conditions  of  sales  shall  be 
included  that  are  inconsistent  with  the 
provisions  contained  therein,  unless 
approval  is  obtained  from  the 
Commissioner,  Federal  Supply  Service 
(F)  (mailing  add.-ess:  General  Services 
Administration.  WashinRton.  DC 
20406). 


Subpart  101-45.47— Reports 

12.  Section  101-45.4701  is  revised  to 
read  as  follows: 

f  101-45.4701     PerlOfmance  Reports. 

An  annual  report  of  the  sale  or  other 
disposition  of  surplus  personal  property 
shall  be  submitted  in  duplicate  to  GSA 
within  90  calendar  days  after  the  close 
of  each  fiscal  year,  using  Standard  Form 
121,  Annual  Report  of  Utilization  and 
Disposal  of  Excess  and  Surplus  Personal 
Property.  Agencies  shall  attach  a  list  to 
the  Standard  Form  121  showing  by 
Federal  Supply  Group  the  following: 

(a)  Line  items  sold; 

(b)  Acquisition  cost: 

(c)  Proceeds:  and 

(d)  Cost  of  conducting  sales 

PART  101 -t6— UTILIZATION  AND 

DISPOSAL  OF  PERSONAL  PROPERTY 
PURSUANT  TO  EXCHANGE  SALE 
AUTHORITY 

13.  The  authority  citation  for  Part 
101—46  continues  to  read  as  follows: 

Authority:  Sec  205(c).  63  Stat  390  (40 
U.S.C.  486(c)). 

§101-4«.001     [Removed] 

§101-46.002    [Re<Jesignate<las§  101- 
46.001] 

§101-46.003    [Removed] 

§101-46.004    [Removed] 

§101-46.005    [Removed] 

14.  Sections  101^6.001  through  101- 
46.001-5  are  removed  and  §  101-46  002 
is  redesignated  as  §  101-46.001 

Subpart  101-46.2— Authorization 

15.  Section  101-46.202  is  amended  by 
revising  paragraph  (b)(l)(iii)  to  read  as 
follows: 

§  101-46.202    Restriction*  and  Limitations. 

•  •  •  •  • 

(b)*  •  • 

(iii)  The  acquired  item  and  the 
replaced  item  both  fall  within  a  single 
Federal  Supply  Group  except  for  those 
items  listed  in  paragraph  (a)  of  this 


section  which  are  not  eligible  for 
handling  under  the  provisions  of  this 

part 

Subpa.-t  101  46.3 — ExchangeSale 
Procedures 

16.  Section  101-46.300  is  revised  to 
read  as  follows: 

§101-4«.300    Scope  o(  Subpart 

This  part  prescribes  the  policies  and 
methods  governing  the  actual  exchange 
or  sale  of  property  which  qualifies  in 
accordance  w  ith  this  part.  This  property 
will  be  handled  in  the  same  manner  as 
surplus  property  under  Part  101-45,  but 
identified  as  replacement  property 
subject  to  the  same  exemptions  and 
exceptions  on  reporting  as  otherwise 
would  be  applicable  to  surplus  personal 
property. 

17.  Section  101^6.305  is  revised  to 
read  as  follows: 

S  101-46.305    Reports. 

(a)  Within  90  calendar  days  after  the 
close  of  each  fiscal  year,  executive 
agencies  shall  submit  a  summary  report 
in  letter  form  on  the  transactions  made 
under  this  part  during  the  fiscal  year 
except  for  transactions  involving  books 
and  periodicals  as  follows: 

(1)  A  list  by  Federal  Supply  Group  of 
property  sold  under  this  part  showing  in 
columns: 

(i)  Line  items  sold; 
(ii)  Acquisition  cost; 
(iii)  Proceeds;  and 
(iv)  Cost  of  sales. 

(2)  A  list  by  Federal  Supply  Group  of 
property  exchanged  under  this  part 
showing  in  columns: 

(i)  Line  items  exchanged: 
(ii)  Acquisition  cost;  and 
(iii)  Exchange  allowance. 

(3)  Total  acquisition  cost  of  property 
acquired  from  any  source  other  than 
new  procurement  which  was 
subsequently  exchanged  or  sold  after 
being  placed  in  official  use  for  less  than 
1  year  pursuant  to  §  101-46.202(c)(10) 
and  for  historical  items  exchanged 
pursuant  to  §  101-46.203(b)  shall  be 
listed  separately  by  two-digit  Federal 
supply  classification  groups. 

(4)  These  data  shall  also  be  separated 
into  two  categories  by  geographic 
location  as  follows: 

(i)  The  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa,  Guam,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Virgin  Islands;  and 

(ii)  All  other  areas  of  the  world. 

(b)  The  summaries  shall  not  include 
any  property  that  was  initially 
designated  for  exchange/sale  but  which 


was  transferred  for  further  Federal 
utilization  or  was  subsequently 
redesignated  as  excess  or  surplus 
property. 

(c)  Reports  shall  be  addressed  to  the 
General  Ser\ices  Administration,  Office 
of  Transportation  and  Property 
Management  (FB).  Washington,  DC 
20406. 

(d)  The  report  required  by  this 
regulation  has  been  assigned 
interagency  report  control  number 
1528-tSA-AN  in  accordance  with 
FIRMR  201-45.6  (41  CFR  201-45.6). 

(e)  If  an  agency  makes  no  transactions 
under  this  part  during  a  fiscal  year,  the 
agency  must  submit  a  report  stating  that 
no  transactions  occurred. 

Dated:  September  26. 1994. 
Roger  W.  fohnson. 

Administrator  of  General  Services. 

(PR  Doc  94-24S68  Filed  10-4-94;  B  45  am) 

BILUNO  CODE  »8?tV  2*  U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7091 
[NM-920-4210  06    NMNM  010206] 

Revocation  of  Public  Land  Order  No. 
964,  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  the 
remaining  1,442.14  acres  of  public  lands 
withdrawn  for  use  by  the  Atomic  Energy 
Commission  (now  the  Department  of 
Energy).  The  lands  are  no  longer  needed 
for  energy  purposes.  The  revocation  is 
needed  to  permit  disposal  of  the  land  to 
the  Navajo  Nation  through  land 
exchange.  The  lands  are  within  an 
overlapping  withdrawal  and  thus 
remain  closed  to  surface  entry,  mining, 
and  mineral  leasing,  but  remain  open  to 
exchange  under  the  Act  of  March  3, 
1921. 

EFFECTIVE  DATE:  November  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Espinosa.  BLM  New  Mexico 
State  Office,  P.O.  Box  27115.  Santa  Fe. 
New  Mexico  87502,  505^38-7597. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  964,  as 
amended,  which  withdrew  public  lands 
for  use  by  the  Atomic  Energy 
Commission,  is  hereby  revoked  insofar 
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as  it  affects  the  remaining  lands 
described  as  follows: 

New  Mexico  Principal  Meridian 

T.  13N..R.  11  W., 

Sec.  3,  lots  1  and  2,  SViNEV*.  and  Sv.;: 

Sec.  11; 

.Sec.  13.  SE%  and  SV^N'/j. 

The  areas  de««:ribed  aggregate  1.442.14 
acres  in  McKiniey  County. 

2.  The  lands  described  in  paragraph  1 
are  within  an  overlapping  withdrawal, 
Public  Land  Order  No.  2198,  which 
withdrew  lands  to  permit  disposal  of 
the  lands  to  the  Navajo  Nation  through 
land  exchange,  and  thus  remain 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  but  remain  open  to 
exchange  under  the  Act  of  March  3, 
1921. 

Dated  .September  26.  1994. 
Bob  Anustrong, 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  94-24669  Filed  10-4-94:  8:45  eml 

BILUNG  CODE  4310-^B-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  219 

[Docket  RSOR-6;  Notice  No.  39] 

RIN:  2130-AA81 

Alcohol  testing;  Amendments  to 
Alcohoi/Drug  Regulations 

AGENCY:  Federal  Railroad 
Administration  (FRA).  DOT. 
ACTION:  Final  Rule;  Corrections. 

SUMMARY:  FRA  issues  a  supplementary 
rule  correcting  two  of  the  amendatory 
instructions  contained  in  its  February 
15,  1994  final  rule  implementing 
alcohol  testing  |59  FR  7448). 
EFFECTIVE  DATE:  October  5. 1994. 
ADDRESSES:  Any  petition  for 
reconsideration  should  be  submitted  in 
triplicate  to  the  Docket  Clerk.  Docket 
No.  RSOR-6,  Office  of  the  Chief 
Counsel,  Federal  Railroad 
Administration,  400  7th  Street,  S.W., 
room  8201.  Washington,  D.C..  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
D.  Lamar  Allen,  Alcohol  and  Drug 
Program  Manager  (RRS-11),  Office  of 
Safety,  FRA,  Washington,  D.C.  20590 
(Telephone:  (202)  366-0127)  or  Patricia 
V.  Sun,  Trial  Attorney  (RCC-30),  Office 
of  Chief  Counsel,  FRA,  Washington, 
D.C.  20590  (Telephone:  (202)  366- 
4002). 
SUPPLEMENTARY  INFORMATION:  This  rule 

contains  only  editorial  corrections. 


Therefore,  good  cause  exists  under  the 
provisions  of  5  U.S.C.  553(d)(e)  to 
warrant  an  expedited  effective  date. 

Corrections 

In  the  rule  document  beginning  on    . 
page  7448  in  the  issue  of  Tuesday, 
February  15.  1994  make  the  following 
corrections: 

1.  On  page  7461,  amendatory 
instruction  16  should  read  "Section 
219.209  is  amended  by  revising  the  last 
sentence  of  paragraph  (a)(1);  and  by 
adding  a  new  paragraph  (c),  as 
follows:". 

2.  On  page  7465,  amendatory 
instruction  42  should  read  "Part  219  is 
amended  by  adding  a  new  section 
219.801  to  Subpart  1  as  follows:". 

Issued  in  \Vashington,.D.C.  on  September 
29.  1994. 
S.  Mark  LLndsey, 
Chief  Counsel,  Federal  BailrcHid 
Administration. 

jFR  Doc.  94-24576  Filed  10-4-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Ocear.ic  and  Atmospheric 

Administration 

50  CFR  Parts  672  and  675 

[Docket  No.  921058-4257;  I.D.  090892B] 

RIN  0648-AD44 

Groundfish  of  the  Gulf  of  Alaska; 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  implements  a 
regulatory  amendment  to  establish 
standard  groundfish  product  types  and 
standard  product  recover^'  rates  (PRRs) 
for  purposes  of  managing  the  groundfish 
fisheries  off  Alaska  and  specify  certain 
product  types  and  PRRs  that  may  be 
used  to  calculate  round-weight 
equivalents  of  pollock  for  purposes  of 
calculating  amounts  of  pollock  roe  that 
may  be  retained  onboard  a  vessel  during 
the  pollock  fishery.  These  actions  are 
necessary  to  facilitate  enforcement  of 
existing  regulatory  measures  and  to 
implement  a  statutory  prohibition 
against  the  wasteful  use  of  pollock  by 
stripping  roe  (eggs)  from  female  pollock 
and  discarding  female  and  male  pollock 
carcasses  without  further  processing, 
commonly  known  as  pollock  roe 
stripping.  The  intended  effect  of  this 


action  is  to  promote  the  purposes  and 
policies  of  the  Magnuson  Fishery 
Conser\ation  and  Management  Art 
(Magnuson  Act). 

EFFECTIVE  DATE:  November  4.  1994 

ADDRESSES:  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
final  regulator>-  flexibilitv  analysis  (EA/ 
RIR/FRFA)  may  be  obtained  from  the 
Alaska  Region,  National  Marine 
Fisheries  Ser\  ice,  P.O.  Box  21668. 
Juneau,  AK  99302  (Attn:  Lori  Gravel). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  907-.S86-722H  ' 

SUPPLEMENTARY  INFORMATION: 
Background 

Fishing  for  groundfish  by  U.S.  vessels 
in  the  exclusive  economic  zone  of  the 
Gulf  of  Alaska  (GOA)  and  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  is  managed  by  the  Secretary  of 
Commerce  (Secretan,)  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Groundfish  of  the  GOA  and  the  FMP  for 
the  Groundfish  Fishery  of  the  BSAI.  The 
FMPs  were  prepared  by  the  North 
Pacific  Fisherv  Management  Council 
(Council)  under  the  Magnuson  Act  and 
are  implemented  by  regulations 
governing  the  U.S.  groundfish  fisheries 
at  50  CFR  parts  672  and  675.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  50  CFR  part  620. 

An  explanation  of,  and  reasons  for, 
the  establishment  and  specifications  of 
standard  product  types  and  standard 
PRRs  are  contained  in  the  notice  of 
proposed  rulemaking  (58  FR  44643. 
August  24, 1993).  The  notice  invited 
comments  through  September  23.  1993. 
It  also  proposed  a  regulatory 
amendment  to  reduce  the  proportion  of 
pollock  roe  that  may  be  retained 
onboard  a  vessel  while  participating  in 
the  directed  pollock  fishery'.  That 
regulatory  amendment  has  already  been 
implemented  by  a  final  rule  (59  FR 
14121.  March  25. 1994).  Six  letters  of 
comments  were  received  that  addressed 
standard  product  types  and  standard 
PRRs.  They  are  summarized  and 
responded  to  in  the  Comments  Received 
section,  below. 

Changes  in  the  Final  Rule  From  the 
Proposed  Rule 

Table  2  is  redesignated  as  Table  1  in 
50  CFR  672.20(jj(l),  (2)  and  (3)(i)  and 
(3)(ii). 

The  newly  designated  Table  1  in  50 
CFR  672.20(j)(2)  is  revised  as  follows. 

1,  Product  codes  and  standard  PRRs 
are  established  for  rex  sole  in  the  GOA 
to  accommodate  a  new  target  sf)ecies 
category  at  50  CFR  672.20(a)  resuhing 
from  1994  groundfish  spe<;ifications. 


Federal  Register  /  VoL  59.  No.  192  /  Wednesday.  October  5,  1994  /  Rules  and  Reculations 


S0701 


n~(Kl       r.  tliT.il    K»-ui'vl>r 


I,   No    192   /  W( 


V.  0<  tti!).-T  ■"..   t'f)-; 


Rn 


.Hid   KPt^iilafinns 


Federal  Register  /  Vol.  59.  No.  192  /  Wcd/^esday.  October  5.  1994  /  Rules  and  Regulations     50701 


2.  The  standard  PRR  for  rockTish 
nilets/no  skin  (code  22)  is  chnnged  from 
0.35  to  0.33.  and  the  standard  FKR  for 
s<  ulpios.  headwJ  A  mitted  with  roe 
(code  4)  is  chan^^d  from  aH8  to  U.87. 
These  changus  ara  iiLsi^iHcant  and  ar« 
made  to  reflect  infonnation  contained  in 
the  litomturw  for  these  product  types. 

:».  A  standard  PRR  for  pollock  surimi 
of  0  14  was  proposed.  That  rate  does  not 
ref1ec:t  seasonal  variations  experienced 
in  this  product.  Seasonal  variations  are 
caused  by  •  hanges  in  the  physical 
condition  of  pollo<:k  flesh  during  the 
spawning  season.  This  season  Ksneraily 
occurs  b'om  January  tiirough  June, 
followed  by  a  recuperation  period. 
Starting  in  |uly.  the  condition  of  pollock 
flesh  improves,  becoming  optimum 
during  the  lata  summer  months.  For  this 
reason,  the  BSAI  pollock  non-roe  season 
was  changed  by  regulation  from  |une  1 
to  August  15,  beginning  in  1993. 

To  mvestigate  seasonal  differences  in 
pollock  products.  NMFS  reviewed  data 
from  the  1993  pollock  roe  and  non-roe 
seasons,  which  occurred  January  20- 
March  8  and  August  15-September  22. 
respetiively.  for  the  "offshore 
component. "  NMFS  also  reviewed  data 
from  the  "offshore  component  *  from  the 
1994  pollock  roe  season,  which 
occurred  January  20-February  18.  These 
data  contained  estimates  of  total 
retained  pollock  catches  as  reported  by 
NMFS  observers  and  amounts  of  surimi 
produced  from  the  retained  pollock  as 
reported  by  vessels.  During  the  1993  roe 
season.  20.934  metric  tons  (mt)  of 
surimi  were  produced  from  a  retained 
pollock  catch  of  1.34.558  mt  resulting  in 
a  average  PRR  of  0  1 35.  During  the  1994 
roe  season.  23.267  mt  of  surimi  were 
produced  from  a  retained  pollo<:k  catch 
of  144.134  mt.  resulting  in  an  average 
re<;ovfry  rate  of  0.161.  During  the  non- 
roe  season.  29.878  mt  of  surimi  were 
priwliiced  from  a  retained  pollock  catch 
of  171.320  mt.  resulting  in  an  aver,!g«i 
retovery  rale  of  0. 1 7. 

From  these  data.  NMFS  has 
determined  that  sufficient  information 
exists  to  demonstrate  seasonal 
diffpHMices  in  sunmi  re<;overy  rales. 
Therefore.  NMFS  is  establishing  a 
standard  FRR  of  0.16  for  the  period 
|anuar>  through  June  and  a  staiidard 
PRR  of  0. 1 7  for  the  period  July  through 
DtM.Kmlier. 

4  The  st.mdard  PRR  for  pollo<  k 
skinless/boneless  Tillets  (product  (.ode 
23)  is  revised  from  0.22  to  0.21.  This 
revision  Is  based  on  results  of  recovery 
tosts  conducted  by  NMFS  observers, 

5.  The  target  species  category 
"flathead  sole"  had  been  proposed  to  be 
referenced  in  §  675.20(a).  whicii  was  an 
error.  It  is  now  correctly  referenced  in 
t)  672.20(a). 


6.  The  tarpt  tpmcim  cateeory  "other 
naifish"  had  been  propasea  to  be 
referenced  in  §  672.20(a).  which  was  an 
error.  It  is  now  correctly  referenced  in 

«)  675.20(a). 

7.  The  standard  PRR  fur  Atka 
mackerel,  beaded  and  gutted  western 
cut  (code  7)  is  changed  from  0.61  to 
0.64.  and  the  standard  PRR  for  Atka 
mackerel,  headed  &  gutted  ^flffern  rut 
(code  8)  is  changed  from  0.64  to  0.61  to 
correct  a  transposition  error  in  the 
prr^posod  rule. 

H.  The  produit  codes  95  for  discards 
and  99  for  doc  kside  di.scards  have  been 
removed,  because  they  serve  no  useful 
purpose. 

Section  672.20(jl(3)  is  revised  to  limit 
the  aggregate  adjustments  of  any 
standard  PRR  during  a  calendar  year 
that  the  Regional  Director  may  make 
without  providing  opportunity  for  prior 
public  comment  to  no  more  than  15 
pert»nt  of  One  standard  PRR  spet.ified 
for  a  preceding  calendar  year.  Aggregate 
adjustments  greater  than  15  pen:ent  may 
be  made  after  providing  notice  and 
opportunity  for  prior  public  comment. 

(^ounents  Received 

NMP'S  received  six  letters  of 
comments  on  the  proposed  rule.  S<9me 
comments  addressed  standard  PRRs  for 
specific  products  (e.g..  surimi  and  deep- 
skin  fillets  made  from  pollo<  k)  Other 
comments  focused  on  concerns  alx>ut 
being  accountable  for  the  standard  PRRs 
that  would  be  different  from  actual 
recovery  rates. 

Comment  I.  A  vessel  that  achieves  an 
aiiual  recovery  rate  for  a  product  that 
varies  from  the  standard  PRR  could  be 
prosecuted  for  violating  a  directed 
fishing  closure  or  Vessel  Incentive 
Program  (VIP)  rate,  or  be  subject  to 
higher  fees  under  the  North  Pacific 
Fisheries  Research  Plan  (Research  Plan), 
even  though  irrefutable  evidenc-e  existed 
to  demonstrate  that  the  vessel's  aitual 
rw-overy  rate  was  real. 

Hesponse.  NMFS  concurs  that  a  vessel 
could  be  prosecuted  as  stated  in  the 
comment.  A  vessel  may  have  to  adjust 
the  amounts  of  products  retained 
onboard  to  comply  with  the  regulations 
that  depend  on  round-weight 
t-quivalents  calculated  from  processed 
products.  A  vessel  would  not  be  in 
violation  if  it  has  amounts  of  products 
onboard  that  are  consistent  with 
standard  PRRs.  Although  NMFS 
considered  means  by  which  a  vesi>el 
could  claim  it  was  achieving  a  recovery 
rate  that  differed  from  a  standard  PRR 
at  any  particular  time.  NMFS  does  not 
have  the  ability  to  determine  whether  a 
vessel's  claimed  recovery  rate  was 
representative  of  its  prtx»ssing 
operations  or  whether  it  had  claimed  a 


particular  recovery  rate  as  a  means  of 
justif>''ing  amounts  of  fish  onboard  to 
avoid  violations  of  directed  fishing 
closures  or  VIP  definitions,  or  bt'ing 
charged  higher  fees  under  the  Research 
Plan. 

Comment  2.  A  vessel  that  a<iiieves 
higher  recovery  rate  for  a  particular 
product  receives  no  benefit  under  a 
program  that  uses  standard  PRRs. 
thereby  discouraging  the  use  of  more 
efficient  and  productive  equipment. 

Response.  Standard  PRRs  are  used  to 
determine  the  amount  of  fish  caught 
because  their  use  is  the  best  practicable 
method  of  doing  so  available  at  this 
time.  Economic  incentives  outside  the 
regulatory  management  scheme  exist  for 
v-essels  to  increase  their  product 
recovery  efficiency.  As  overall  fleet 
efficiency  in  producing  any  particular 
product  increases.  NMFS  will  revise  the 
standard  PRR  for  that  produci. 

Comment  3.  By  e.stanlishing  one 
standard  PRR  for  each  product  form,  the 
rule  Ignores  seasonal,  area,  and  vessel- 
by-vessel  variation  in  aciual  re<:overy 
rates. 

Response.  NMFS  has  considered 
variation  in  determining  that  standard 
PRRs  are  necessary  to  enforce  certain 
management  measures.  Where  NMFS 
has  been  able  to  determine  a  variation 
in  a  PRR  over  a  wide  area  or  season,  as 
in  pollock  used  for  surimi  (See  response 
to  Comment  4.  below),  a  separate  PRR 
is  specified.  NMFS  does  not  have  the 
means  to  account  for  vessel-by-vessel, 
seasonal,  and  area  variations  from  a 
standard  PRR  that  may  occur  at  any 
particular  time. 

Comment  4.  Proposed  standard  PRRs 
for  certain  products  are  inaccurate. 
These  are  listed  as  follows: 

1.  The  standard  PRR  for  pollock 
surimi  of  0.14  is  too  low,  given  that  data 
used  by  NMFS  during  the  1992  non-roe 
season  reflecled  product  recovery  from 
small-sized  pollock  and  that  actual 
recovery  rates  achieved  by  vessels,  by 
season,  shows  product  re<:overies  that 
range  from  0.12  to  0.30.  Data  from  the 
1993  fishery  should  be  a  more  reliable 
source  of  information; 

2.  The  standard  PRR  for  deep  skin 
pollock  is  too  low.  given  that  data 
submitted  to  NMFS  suggest  that  tlie 
standard  PRR  is  closer  to  0.16  or  even 
0.18; 

3.  The  standard  PRR  for  headed -and- 
gutted  Pacific  cod  is  too  low.  given  that 
other  sources  of  published  information 
indicate  that  the  standard  PRR  should 
be  in  the  range  of  0.56-0.75  or  0.58- 

0  64: and 

4.  Other  standard  PRRs  may  be  in 
error  as  well. 

Response.  With  respect  to  the 
standard  PRR  for  poilocJi  surimi.  NMFS 


has  reviewed  1993  production 
information  on  a  seasonal  basis  and 
notes  that  the  average  recovery  rate  for 
the  f>eriod  January  through  June  is  0.16 
(see  discussion  under  the  section  on 
Changes  In  the  Final  Rule  From  Lhe 
Proposed  Rule).  The  average  recoverv* 
rate  for  the  period  July  through 
December  is  0.17.  The  final  rule 
establishes  these  two  recovery  rates  to 
accommodate  seasonal  differences. 

N'MFS  has  reviewed  information  w  itb 
respect  to  PRRs  for  deep  skin  pollock 
and  headed-and-gutted  Pacific  cod. 
Deep  skin  pollock  is  such  a  new  product 
that  few  data  exist  to  demonstrate  the 
extent  of  annual  variation.  On  the  basis 
of  information  available,  NMFS 
concludes  that  0.13  is  an  appropriate 
standard  PRR.  With  respect  to  headed- 
and-gutted  Pacific  cod,  many 
independent  observers'  tests  onboard 
vessels  have  demonstrated  PRRs 
averaging  0.47  and  0.57.  respectively, 
for  eastern  and  western  cut  products 
made  from  Pacific  cod.  Other  changes 
made  to  PRRs  are  as  noted  in  the  sectior> 
on  Changes  In  the  Final  Rule  From  the 
Proposed  Rule  for  the  reasons  given. 
NMFS  does  not  have  information  that 
indicates  any  of  the  other  proposed 
standard  PRRs  are  in  error;  therefore, 
NMFS  is  establishing  them  as  proposed. 

Comment  5.  The  15  percent  leeway 
provided  to  the  Regional  Director  to 
make  adjustments  in  standard  PRRs 
without  further  rulemaking  is 
inadequate. 

Response.  Changes  in  management 
measures  sometimes  have  effects  that 
are  not  anticipated.  Notice-and- 
comment  procedures  provide  the  agency 
and  the  public  the  opportunity  to 
determine  what  sucli  effects  might  be. 
There  is  no  limit  to  the  change  in  a  PRR 
that  may  be  made  in  any  one  year.  The 
Regional  Director  may  make  changes  to 
a  PRR  without  providing  opportunity 
for  prior  public  comment  as  long  as  ihe 
aggregate  change  in  any  one  year  does 
not  exceed  15  percent.  Changes  to  a  PRR 
which,  when  aggregated  with  all  other 
changes  made  during  that  same  calendar 
year,  are  greater  than  15  percent  require 
notice  and  opportunity  for  prior  public 
comment  to  ensure  that  all  data  and  all 
possible  effects  are  considered. 

NMFS,  having  reviewed  the  purpose 
of  this  rule  and  comments  received,  has 
determined  that  it  is  necessary  for 
fishery  conservation  and  management. 
Standard  PRRs,  rather  than  recovery 
rates  provided  by  vessel  operators,  are 
necessary  to  estimate  the  round-weight 
equivalent  of  retained  species:  (Ij  To 
assign  vessels  to  fisheries  for  purposes 
of  monitoring  fishery  specific  bycatch 
allowances  of  prohibited  species;  (2)  to 
monitor  vessel  compliance  with  fishery 


specific  bycatch  rate  standards  set  forth 
under  the  VIP  to  reduce  prohibited 
species  bycatch  rates;  and  (3)  to 
calculate  round-weight  equivalents  for 
purposes  of  assessing  fees  under  the 
Research  Plan.  This  rule  is  also 
necessary  to  promote  compliance  with 
regulations  that  prohibit  pollock  roe 
stripping  as  intended  by  the  Magnuson 
Act. 

Classification 

The  Alaska  Region,  NMFS.  prepared  a 
final  regulatory  flexibiliJy  analysis  as 
part  of  the  EA/RIR/FRFA.  which 
concludes  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
copy  of  the  EA/RIR/FRFA  may  be 
obtained  from  the  Regional  Director  (see 
ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFH  Parts  672  and 
675 

Fisheries,  Reporting  and 
record  i^eeping  requirements. 

Dated:  September  29, 1994. 
Gary  Matlock, 

Program  Manogement  Officer.  Xational 
Marine  Fisheries  Senice. 

For  the  rea.sons  set  out  in  the 
preamble.  50  CFR  parts  672  and  675  are 
amended  as  follows: 

PART  672— GROUNDFtSH  OF  THE 
GULF  OF  ALASKA 

1.  The  auLhority  citation  for  50  CFR 
part  672  continues  to  read  as  follows: 

.^utkorttv:  16  ll.S.C.  1801  et  seq. 

2.  In  §  672.2.  a  new  definition  of 
"Round-weight  equivalent"  is  added  to 

read  as  follows: 

§672.2    Deftnitions. 

•         •         •         •         • 

Round-weight  equivalent  means  the 
weight  of  fish  calculated  by  dividing  the 
weight  of  the  pri.mary  product  made 
from  that  fish  by  the  standard  product 
recovery  rate  for  that  primary  product  as 
listed  in  §  672.20(j),  or,  if  not  listed,  the 
weight  of  fish  calculated  by  dividing  the 
weight  of  a  primary  product  by  the 
standard  product  recox-ery  rate  as 
determined  using  the  best  available 
evidence  on  a  case-by-case  basis. 


§672.20    General  limitations. 

•         •         •         •         * 

(i)-    •   • 

(3J  Only  the  following  product  types 
and  standard  product  recovery  rates 
may  be  used  to  calculate  round-weight 


equivalents  for  pollock  for  purposes  of 
this  subparagraph: 


Stand- 

Prod- 

ard 

uct 

Product  description 

product 

code 

recovery 
rate 

07 

Headed  arxJ  gutted,  west- 
ern cut. 

0  65 

08 

Headed  and  gutted,  east- 
em  cut. 

.56 

10 

Headed  and  gutted,  with- 
out tait. 

50 

20 

Fillets  with  skin  a  ribs 

35 

21 

Fillets  with  sKm  on,  no  nbs 

30 

22 

Fillets  With  ntos  no  skin  

30 

23 

Fillets,  skmtess,  boneless  . 

.21 

24 

Deep  skm  fiUets 

.13 

3C 

Sunmi _ 

16 

31 

Mince  

22 

32 

Meal 

.17 

(})  Standard  product  types  and 
standard  product  recovery  rotes 
(PRRs}—ll)  Calculating  round-weight 
equivalents  from  standard  PRRs. 
Round-weight  equivalents  for 
groundfish  products  shall  be  calculated 
using  the  product  codes  and  standard 
PRRs  specified  in  Table  1  of  this 
section. 

(2)  Adjustments  to  Table  1  of  this 
section.  The  Regional  Director  mav 
adjust  standard  PRRs  and  product  types 
specified  in  Table  1  of  this  section  if  he 
determines  that  existing  standard  PRRs 
are  inaccurate  or  if  new  product  t\'pes 
are  developed. 

(3)  Procedure.  Adjustments  to  any 
standard  PRR  listed  jn  Table  1  that  are 
within  and  including  15  percent  of  that 
standard  PRR  may  be  made  without 
providing  notice  and  opportunity  for 
prior  public  comment.  Adjustments  of 
any  standard  PRR  during  a  calendar 
year,  when  aggregated  with  all  other 
adjustments  made  during  that  year,  may 
not  exceed  15  percent  of  the  standard 
PRR  listed  in  Table  1  of  this  section  at 
the  beginning  of  that  calendar  year  and 
no  new  product  type  may  be  announced 
until  NMFS  has  published  notice  of  the 
proposed  adjustment  and/or  new 
product  type  in  the  Federal  Register 
and  provided  the  public  with  at  least  30 
days  opportunity  for  public  comment. 
Any  adjustment  of  a  PRR  that  acts  to 
further  restrict  the  fishery  shall  not  be 
effective  until  30  days  after  the  date  of 
publication  in  the  Federal  Register.  If 
NMFS  makes  any  adjustment  or 
announcement  without  providing  notice 
and  opportunity  for  prior  public 
comment,  the  Regional  Director  will 
receive  public  comments  on  the 
adjustment  or  announcement  for  a 
period  of  15  days  after  its  publication  in 
the  Federal  Register. 
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Table  1  to  §672.20.— Target  Species  Categories.  Product  Codes  and  Descriptions,  and  Standard  Product 
Recovery  Rates  for  Groundfish  Species  Referenced  in  50  CFR  672.20(a)(1)  and/or  50  CFR  675.20(a)(1) 


Spe- 

oes 
code 

Product  Code 

FMP  species 

1 

Whole 

food 

fish 

2 

Whole 
bait 
fish 

3 
Bled 

4 
Gut- 
ted 

6 

Head- 
ed 
and 

gutted 
with 
roe 

7 
Head- 
ed 
arKJ 
gutted 
west- 
em 
cut 

8 

Head- 
ed 
and 
gutted 
east- 
em 
cut 

10 

Head- 
ed 
and 

gutted 
w/o 
tail 

11 
Kinmi 

12 
Saw- 
ed 
and 
spirt 

13 
Wings 

14 
Roe 

Pacific  cod             

110 
121 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
100 
1.00 
1.00 
1.00 
1  00 
1.00 
1.00 

1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1  00 
1  00 
1.00 
1.00 
1  00 

098 
098 
098 
0.98 
098 
098 
098 
0.98 
096 
098 
098 
098 
098 

0.85 
0.90 
0.88 
087 
0.87 
0.80 
0.82 
0.82 
089 
083 
090 
089 
0.69 

0.63 
0.80 

0.57 
0.72 
0.60 
0.50 
0.64 
065 
0.71 
0.71 
0.78 
0.72 

0.47 
0.65 
0.50 
0.40 
0.61 
0.56 

0.44 
0.62 

a48 

0.45 

0  05 

Arrowtooth  floufxtof  

008 

Rockfish '  

Sculptns  _... 

Atka  mackerel ~... 

160 
193 
270 
510 

511 
516 
689 
700 
710 
870 

0.67 
070 

Pollock  

0.50 

004 

Smelts 

Eulachon  % 

Capelin 

Sharks  

Skates _ 

0.32 
0.63 

0.32 

SaWelish 

0.68 

050 

Octopus  

Target  Species  Categorle*  Only  at  50  CFR  672.20(a) 

Deep  water  flatfish 

118 
122 
125 

119 
143 

1.00 
1.00 
1.00 
1.00 
100 

1.00 
1.00 
1.00 
1  00 
100 

098 
098 
098 
098 
098 

0.90 
0.90 
0.90 
090 
088 

0.80 
080 
0.80 
080 
0.55 

0.72 
0.72 
0.72 
0.72 
060 

0.65 
0.65 
065 
0.65 
0.50 

062 
062 
062 
0.62 

0.48 
0.48 
0.48 
0.48 

oos 

Flathead  sole 

008 

Rex  sole 

008 

Shaitow  water  flalfiah „ 

Thornyhead  rocMlsh 

0.08 

Target  Species  Categories  Only  at  50  CFR  675.20<a) 

Other  flatfish  

120 
123 
127 
134 
875 

1.00 
1.00 
1.00 
1  00 
1.00 

1.00 
1.00 
1.00 
100 
1.00 

098 
098 
098 
098 
0.98 

090 
090 
090 
090 
0.69 

080 
0.80 
0.80 
080 

072 
0  72 
0.72 
0.72 

0.65 
0.65 
0.65 
0.65 

062 
0.62 
0.62 
062 

0.48 
048 
0.48 
0.48 

008 

Rock  so»e 

008 

Yeltowfin  sole 

008 

Greenland  turtxM „ 

Squtd 

0.08 

'  Rockfish  rrteans  all  species  of  Sebastes  and  Sebastolobus. 

Table  1  to  §672.20  (continued).— Target  Species  Categories.  Product  Codes  and  Descriptions,  and  Stand- 
ard Product  Recovery  Rates  for  Groundfish  Species  Referenced  in  50  CFR  672.20(a)(1)  and/or 
675.20(A)(1) 


FMP  speoes 


Spe- 
cies 
code 


Pacific  cod 

Arrowtooth  flounder 

Rockfish  I 

Sculpins „ 

Atka  mackerel  

Pollock \ 


Smelts  .... 
Eulachon 
Capelm  ... 
Sharks  .... 
Skates  .... 
Sablefish 
Octopus  .. 


110 
121 

160 
193 
270 

510 
511 
516 
689 
700 
710 
870 


Product  code 


15 
Pec- 
toral 
girdle 


0.05 


Heads 


0.15 


015 


•7 
Cheeks 


0.05 
0.05 


0.05 


18 

Chins 


005 


19 
Belly 


0.01 

bib 


20 
Fil- 
lets: 
With 
skin 
and 
nt)s 


0.45 
0.32 
0.40 


035 


035 


21 
Fil- 
lets 
Skin 
on  no 
ribs 


035 
0.27 
0.30 


030 

0.38 
038 

030 

0.30 


22 

Fil- 
lets 
Wrth 
nbs 
no 
skin 


0.25 
0.27 
0.33 


0.30 

0.30 
0.30 


23 

Fillets: 
Skinless/ 
t»nel€ss 


0.25 
0.22 
025 


0.21 


025 
025 


24 
Fil- 
lets: 
Deep 

skin 


013 


30 

Surimi 


0.15 


015 
'0.16 
20.17 


31 

Mince 


0.50 


0.22 


32 
Meal 


0.17 
0.17 
0.17 
0.17 
0.17 
0.17 

022 
022 
022 
0.17 
0.17 
022 
0.17 


Federal  Register  /  Vol  59,  No.  192  /  Wednesday.  Oiobi  r  5    1994  /  Ru)rs  and  Rf^ulations     50703 

Table  i  to  §672.20  (continued).— Target  Species  Categories,  Product  Codes  and  Descriptions  and  Stand- 
ard Product  Recovery  Rates  for  Groundfish  Species  Referenced  in  50  CFR  672.20(A)(ll  and/or 
675.20(A)(1)— Continued  '^  '   '"^'^'^" 


FMP  species 


Spe- 
cies 
code 


Product  code 


15 
Pec- 
toral 
girdle 


15 
Heads 


17 
Cheeks 


18 
Chins 


19 
Betty 


20 

Fil- 

lets: 

With 

skin 

and 

nbs 


21 
Fil- 
lets: 
Skm 
on  no 
ribs 


22 
Fil- 
lets: 
With 
ribs 
no 
skm 


23 

Fillets: 

Skinless/ 

boneless 


24 

Fil- 
tets: 
Deep 
skin 


30 
Surimi 


31 
Mir)ce 


32 
Meal 


Target  Species  Categories  Only  a(  SO  CFR  672.2<Ha) 


Deep  water  flatfish  .. 

Flathead  sole  

Rex  sole 

Shalknv  water  flat- 
fish   

Thornyhead  rockfish 


118 
122 
125 

119 
143 


0.20 


0.05 


0.05 


0.05 


0.32 
0.32 
0.32 

0.32 
0.40 


027 
027 
027 

027 
0.30 


0.27 
027 
027 

027 
0.35 


0.22 
0.22 
0.22 

0.22 
0.25 


0.17 
0.17 
0.17 

0.17 
0.17 


Target  Species  Categories  Only  at  50  CFR  675.20(a) 


Other  flatfish 

Rock  sole  

Yeliowfin  sole 

Greenland  Turbot  .. 
Squid 


120 
123 
127 
134 
875 


0.32 
0.32 
0.32 
0.32 


027 
027 
0.27 
027 


027 
027 
027 
027 


022 
022 
022 
0.22 


ai8 


0.17 
0.17 
0.17 
0.17 
0.17 


'  Standard  polkxk  sunmi  rate  during  January  through  June. 
'  Standard  polkx:k  surimi  rate  during  July  through  December. 

Table  1  to  §672.20  (continued).— Target  Species  Categories,  Product  Codes  and  Descriptioi^  and  Stand- 
ard Product  Recovery  Rates  for  Groundfish  Species  Referenced  in  50  CFR  672.20(a)(1)  and  50  CFR 
675.20(a)(1) 


FMP  species 


Pacific  cod , 

Arrowtooth  flounder  , 

Rockfish 

Sculpins  

Atka  mackerel 

Pollock 

Smelts 

Eulachon 

Capelln  

Sharks  

Skates 

Sablefish 

Octopus  

Deep  wafer  flatfish  .. 

Flathead  sole 

Rex  sole  

Shallow  water  flatfish 
Thornyhead  rockfish 

Other  flatfish 

Rock  sole 

Yeliowfin  sole  


Spe- 
cies 
code 


110 
121 

160 
193 
270 
510 
511 
516 
689 
700 
710 
870 


Product  code 


33 
Oil 


34 
Milt 


35 
Stonv 
achs 


36 

Man- 
tles 


0.85 


37 
Butter- 
fly 
back- 
bone 
re- 
moved 


0.43 


0.43 


1.00 


96 
De- 
com- 
posed 
fish 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


98 
At- 
sea 
dis- 
cards 


1.00 

1.00 
1  00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 
1.00 


Target  Species  Categories  Only  at  50  CFR  672.20(a) 


118 
122 
125 

119 
143 


0.00 
0.00 
0.00 
0.00 
0.00 


1.00 
1.00 
1.00 
1.00 
1.00 


Target  Species  Categories  Only  at  50  CFR  675.20(a) 


120 
123 
127 


0.00 
0.00 
0.00 


1.00 
1.00 
1.00 


I 
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Table  1  to  §672.20  (continued).— Target  Species  Categories,  Product  Codes  and  Descriptions,  and  Stand- 
ard Product  Recovery  Rates  for  Groundfish  Species  Referenced  in  50  CFR  672.20(a)(1)  and  50  CFR 
675.20(a)(1)— Continued 


Proposed  Rules 


Spe- 
cies 
code 

Product  code 

FMP  species 

33 
Oil 

34 
Milt 

35 
Storrv 
achs 

36 

Mart- 
ties 

37 
Butter- 
fly 
back- 
bone 
re- 
moved 

96 
De- 
com- 
posed 

fish 

98 
At- 
sea 
dis- 
cards 

Greenland  turtx)t    

134 
875 

0.00 
0.00 

1.00 
1.00 

Squid  

0.75 

1.00 

PART675— groundfish  OF  THE 
BERING  SEA  AND  aiEUTiAfJ  IS.6NDS 
AREA 

4.  The  authority  citation  for  50  CFR 
part  675  continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  etseq. 

5.  In  §675.2,  a  new  definition  of 
■Round-weight  equivalent"  is  added  to 
read  as  follows: 

$675.2    Oednitions. 

•  •         •         «         • 

Round-weight  eqiiivalpnt  means  the 
weight  of  fish  calculated  by  dividing  the 
weight  of  the  primary  product  made 
from  that  fish  by  the  standard  product 
recovery  rate  for  that  primary  product  as 
listed  in  §  672.201)).  or.  if  not  listed,  the 
weight  of  fish  calculated  by  dividing  the 
weight  of  a  primary  product  by  the 
standard  product  recovery  rate  as 
determined  using  the  best  available 
evidence  on  a  case-by-case  basis. 

•  •        •        •        • 

6  In  §675.20.  paragraph  (i)(4)  is 
removed,  paragraphs  (j)(5)-{i)(7)  are 
redesignated  as  paragraphs  (j)(4)-(j)(6). 
paragraph  (j)(3)  is  revised,  and  a  new 
paragraph  (k.)  is  added  to  read  as 
follows: 

§675.20    Generallimitations. 

*  •  •  *  • 

())•** 


(3)  Only  the  following  product  types 
and  standard  product  recovery  rates 
may  be  used  to  calculate  round-weight 
equivalents  for  pollock  for  purposes  of 
this  subparagraph: 


Stand- 

Prod- 

ard 

uct 

Product  descnption 

product 

code 

recovery 
rate 

07 

Headed  and  gutted,  west- 
ern cut. 

065 

08 

Headed  and  gutted,  east- 
ern cut. 

.56 

10 

Headed  and  gutted,  wittv 
out  tail. 

.50 

20 

FiUets  witti  skin  &  ribs 

.35 

21 

FiHets  with  skin  on.  no  nbs 

.30 

22 

FiUets  with  nbs  no  skin  

.30 

23 

Fillets,  skinless,  toneless  . 

.21 

24 

Deep  skin  fillets  

.13 

30 

Surimi  

.16 

31 

Mince  

22 

32 

Meal  

.17 

(k)  Standard  product  types  and 
standard  product  recovery  rates  (PRRsl. 
Standard  product  types  and  standard 
PRRs  pertaining  to  this  section  are 
governed  by  provisions  set  forth  in 
§672.20(j).' 

|FR  Df)C  94-24637  Filed  10-4-94.  8;45  am) 
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This  section  ol  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Pan  843 
RIN:  3206-AF91 

Federal  Employees  Retirement 
System — Computation  of  the  Basic 
Employee  Death  Benefit  for  Customs 
Officers 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  concerning  the  use  of 
overtime  and  premium  pay  in 
determining  the  final  annual  rate  of 
basic  pay  of  customs  officers  under  the 
Federal  Employees  Retirement  System 
(FERS).  These  regulations  would 
establish  the  methodology  (similar  to 
the  one  that  OPM  uses  for  other  flexible 
schedule  employees)  that  the  employing 
agency  will  use  to  compute  customs 
officers'  "final  annual  rate  of  basic  pay" 
for  determining  FERS  "basic  employee 
death  benefit."  The  regulations  are 
necessary  to  implement  the  changes  in 
the  statutory  definition  of  basic  pay 
under  FERS  made  by  section  13812  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993. 

DATES:  Comments  must  be  received  on 
or  before  December  5,  1994. 
ADDRESSES:  Send  comments  to  Reginald 
M.  Jones,  Jr..  Assistant  Director  for 
Retirement  Policy  Development; 
Retirement  and  Insurance  Group;  Office 
of  Persormel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deliver  to 
OPM,  Room  4351.  1900  E  Street.  NW.. 
Washington,  EX:. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  Section 
13812  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Pub.  L.  103- 
66.  amended  section  8331(3)  of  title  5, 
United  States  Code,  the  definition  of 
basic  pay  under  the  Civil  Service 
Retirement  System  (CSRS),  to  include. 


as  basic  pay  for  CSRS  computations, 
certain  overtime  pay  for  customs 
officers.  Section  8401(4)  of  title  5, 
United  States  Code,  provides  that  the 
CSRS  definition  of  basic  pay  in  section 
8331(3)  applies  to  the  Federal 
Employees  Retirement  System  (FERS). 
For  customs  officers,  basic  pav  will 
include  the  regular  pay  under  the 
general  schedule,  any  applicable 
locality  pay,  and  allowable  overtime  pav 
up  to  $12,500  per  fiscal  year.  Basic  pay 
is  used  to  compute  final  salary  for  the 
basic  employee  death  benefit  under 
FERS. 

For  determining  final  salarw  the 
employing  agency  will  use  a 
methodology  similar  to  the  one  used  for 
determining  the  "final  annual  rate  of 
basic  pay"  of  intermittent  employees  for 
the  FERS  basic  employee  death  benefit 
established  in  §843.102  of  title  5,  Code 
of  Federal  Regulations.  The  employing 
agency  will  determine  the  total  number 
of  hours  for  which  the  employee  was 
paid  two- times-hourly-rate  overtime  and 
the  total  number  of  hours  for  which  the 
employee  was  paid  three-times-hourly- 
rate  overtime  during  the  52-week 
workyear  ending  the  pay  period  before 
separation.  The  employing  agency  will 
then  determine  the  amount  of  overtime 
pay  that  the  employee  would  have 
received  during  the  52-week  workvear  if 
that  overtime  w  ere  paid  at  two  or  three 
times  the  employee's  hourly  rate 
(regular  general  schedule  pay  rate  plus 
locality  pay)  at  the  time  of  death.  The 
amount  of  allowable  overtime  is  the 
lesser  of  the  amount  that  would  have 
been  paid  during  that  52-week  workyear 
using  the  employee's  hourly  rate  (times 
the  appropriate  multipfier)  at  the  time  of 
separation  or  $12,500.  The  final  salary 
is  equal  to  the  allowable  overtime 
computed  under  the  previous  sentence, 
plus  the  final  annual  general  schedule 
pay.  plus  locahty  pay. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Part  843 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Government  employees. 
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Intergovernmental  relations.  Pensions. 
Reporting  and  recordkeeping. 
Retirement. 

L'.S.  Office  of  Personhct  Management. 
Lorraine  A.  Grten. 

Deputy  Director. 

Accordingly.  OPM  prupost^s  to  an:ond 
.5  CFR  part  843  as  follows: 

PART  84S-FEDERAL  EMPLOYEES 
RETIREMENT  SYSTEM— DEATH 
BENEFITS  AND  EMPLOYEE  REFUNDS 

1.  The  authority  citation  for  part  843 
continues  to  read  as  follow  s: 

Authority:  5  U.S.C.  8461;  §§  843.205. 
643.208  and  843.209  also  issued  under  5 
U.S.C.  8424:  §843.309  also  issued  under  5 
U.S.C  8442;  §843.406  also  issued  under  5 
l".S.C.  8441. 

2  In  the  definition  of  "final  annual 
rate  of  basic  pay"  in  section  843.102. 
paragraph  (d)  is  added  to  read  as 
follows: 

§843.102    Oeflnttions 

•         •         •         •         ♦ 

Final  annual  rate  of  basic  pav  *   •   • 
(d)  The  annual  pay  for  customs 
officers  is  the  sum  of  the  employee's 
general  schedule  pay,  locality  pay.  and 
the  lesser  of — 

(1)  Two  times  the  employees  final 
hourly  rate  of  pay  times  the  number  of 
hoiu^  for  which  the  employee  was  paid 
two  times  salary  as  compensation  for 
overtime  inspectional  ser\'ice  under 
section  5(a)  of  the  Act  of  Februar\  1 1 . 
1911  (19  U.S.C.  261  and  267)  plus  three 
times  the  employee's  final  hourly  rate  of 
pay  times  the  number  of  hours  for 
which  the  employee  was  paid  three 
times  salary  as  compensation  for 
overtime  inspectional  service  under 
section  5(a)  in  the  52-week  work  year 
immediately  preceding  the  end  of  the 
last  pay  period  in  w  hich  the  employee 
was  in  pay  status:  or 

(2)  $12,500. 

•         *         *         •         « 

jFR  Doc.  94-24455  Filed  lO-t-94;  8:45  am) 
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NUCLEAR  REGULATORY 

COMMISSION 

10  CFR  Parts  2  and  150 

[Docket  No  PRM-1S0-3] 

Measure*  Corporation.  Receipt  of  a 
Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 
Commission 

action:  Petition  for  rulemaking.  Notice 
of  receipt  

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  received  and 
requests  public  conulient  on  a  petition 
for  rulemaking  filed  by  the  Measurex 
Corporation.  The  petition  has  been 
docketed  by  the  Commission  and  has 
been  assigned  Docket  No.  PRM-15Q-3. 
The  petitioner  requests  that  the  NRC 
amend  its  regulations  governing 
Agreement  State  regulation  of  byproduct 
material  to  require  Agreement  States  to 
notify  the  NRC  of  all  proposed  and 
completed  regulatory  actions.  The 
petitioner  al.su  requests  that  the  NRC 
amend  its  regulations  governing 
rulemaking  to  require  the  NRC  to 
publish  Agreement  State  notices  of 
proposed  and  completed  rulemaking 
The  petitioner  believes  that  these 
amendments  would  alert  NRC  and 
Agreement  State  licensees  of  applicable 
Agreement  State  requirements  and 
pennit  them  to  more  fully  p)articipate  in 
the  rulemaking  process. 

DATES:  Submit  comments  by  December 
19.  1994.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  this  date. 

ADDRESSES:  .Submit  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555 
Attention:  Docketing  and  Service 
Branch. 

Deliver  comments  to  1 1555  Ko<;kville 
Pike.  Rockville.  Maryland,  between  7:45 
am  and  4:15  pm  on  Federal  workdays. 

For  a  copy  of  the  petition,  write:  Rules 
Review  Section.  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  US 
Nuclear  Regulatory  Commission. 
Washington.  DC:  20555 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar.  Office  of 
Administration.  U.S.  Nuclear  Regulator>- 
Commission.  Washington.  DC  2055S. 
Telephone;  301-415-7163  or  Toll  Free: 
800-36»-5642. 


SUPPtEMCNTARV  MFORMATKM: 
Background 

The  Nuclear  Regulatory  Commission 
(NRC)  received  a  petition  for  rulemaking 
dated  April  7.  1994.  submitted  by  the 
Measurex  Corporation.  The  petition  was 
docketed  as  PRM-150-3  on  April  12. 
1994.  The  petitioner  requests  that  the 
NRC  amend  its  regulations  In  10  CFR 
part  150  that  govern  Agreement  State 
regulation  of  byproduct  material. 
Specifically,  the  petitioner  Is  seeking  an 
amendment  to  10  CFR  150.31  that  will 
require  Agreement  States  to  notify  the 
NRC  of  proposed  and  completed 
changes  to  that  State's  regulations.  The 
petitioner  is  also  seeking  an  amendment 
to  10  CFR  part  2  that  will  require  the 
NRC  to  publish  Agreement  State  notices 
of  proposed  and  completed  rulemaking 
in  the  Federal  Register. 

The  petitioner  notes  that  current  NRC 
requirements  contained  in  10  CFR  2.804 
through  10  CFR  2.807  establish  a 
procedure  for  the  publication  of 
proposed  changes,  participation  by 
interested  persons,  and  notification  of 
changes,  and  beheves  that  a  less 
detailed  set  of  rulemaking  and 
notification  procedures  is  specified  for 
Agreement  States  in  10  CFR  150.31.  The 
petitioner  claims  that  the  current 
rulemaking  and  notification  procedure 
contained  in  10  CFR  150.31  fails  to 
provide  a  mechanism  for  persons 
located  outside  of  any  particular 
Agreement  State  to  learn  about 
proposed  changes  in  that  State's 
regulations.  The  petitioner  believes  that 
the  legislative  intent  of  10  CFR  150.31 
is  to  provide  a  mechanism  for  interested 
persons  to  participate  in  the  rulemaking 
process.  However,  the  petitioner  claims 
that  because  there  is  no  current 
notification  procedure  required  for 
Agreement  States,  the  petitioner  and 
other  persons  do  not  have  ample 
opportunity  to  participate  in  discussion 
of  proposed  rules. 

The  petitioner  states  that  under  both 
its  specific  license  for  device 
distribution  issued  by  the  Agn.-einenr 
State  of  California  and  the  general 
license  issued  by  other  Agreement 
States,  it  is  required  to  provide  generally 
licensed  device  recipients  with  a  copy 
of  the  applicable  Agreement  State 
regulations.  The  petitioner  also 
indicates  that  although  it  makes  a 
substantial  effort  to  learn  of  proposed 
n^gulatory  changes  and  to  maintain 
current  copies  of  NRC  and  Agreement 
State  regulations,  it  is  not  always 
notified  of  actual  changes  that  may 
directly  affect  it  and  its  customers  in 
Agreement  States.  The  petitioner 
believes  that  the  proposed  amendments 
to  10  CFR  Farts  2  and  150  would  alert 


NRC  and  Agreement  State  licensees  to 
all  relevant  Agreement  State 
requirements  and  permit  them  to  more 
fully  participate  in  the  rulemaking 
process. 

The  NRC  is  soliciting  public  comment 
on  the  petition  for  rulemaking 
submitted  by  Measvuex  Corporation  that 
requests  the  changes  to  the  regulations 
in  10  CFR  Parts  2  and  1 50  as  discussed 
below. 

The  Petitioner 

The  petitioner  is  a  manufacturer, 
distributor,  and  supplier  of  service  for 
process  control  sensors  used  by  NRC 
licensees  throughout  the  United  States. 
The  petitioner  states  that  it  and  Its 
customers  are  directly  affected  by 
regulations  adopted  by  the  NRC  and 
Agreement  States.  The  petitioner  also 
states  that  both  its  specific  license  for 
device  distribution  issued  by  California, 
an  Agreement  State,  and  other 
Agreement  State  licenses  require  it  to 
provide  generally  licensed  recipients  a 
copy  of  the  applicable  Agreement  State 
regulations.  For  these  reasons,  the 
petitioner  claims  that  it  makes  a 
considerable  effort  to  learn  of  proposed 
regulatory  changes  and  to  maintain 
current  copies  of  NRC  and  Agreement 
State  regulations. 

The  petitioner  indicates  that  it  is 
submitting  this  petition  for  rulemaking 
to  amend  10  CFR  Parts  2  and  150 
because  it  believes  lliat  the  current 
regulations  completely  fail  to  provide  a 
mechanism  for  persons  located  outside 
any  particular  Agreement  State  to  learn 
about  proposed  and  completed  changes 
to  that  Stale's  regulations.  The 
petitioner  believes  that  because  there  is 
no  adequate  mechanism  to  keep  NRC 
licensees  aware  of  current  Agreement 
State  regulations,  it  is  unable  to  fully 
participate  in  discussion  of  proposed 
niles  and  is  often  unaware  of  actual 
regulatory  changes  that  directly  affeci  it 
and  its  customers  in  Agreement  States. 

Discussion  of  the  Petition 

The  petitioner  has  submitted  this 
petition  for  rulemaking  because  it 
tjelieves  that  it  is  adversely  affected  by 
the  current  regulations  that  do  not 
provide  an  adequate  mechanism  for 
NRC  licensees  to  learn  about  proposed 
and  adopted  changes  in  applicable 
Agreement  State  regulations.  The 
petitioner  states  that  although  the 
current  NRC  regulations  in  10  CFR 
2.804  through  2.807  establish  a 
procedure  for  the  notification  and 
publication  of  regulatory  changes  and 
participation  by  interested  persons,  it 
believes  that  a  less  detailed  set  of 
nilemaking  and  notification  procedures 


is  specified  for  Agreement  States  in  10 
CFR  150.31. 

The  petitioner's  primary  concern  is 
that  it  and  other  NRC  licensees  are  not 
always  notified  of  proposed  and 
completed  changes  in  Agreement  State 
regiilations  that  can  directly  affect 
themselves  and  their  customers  in 
Agreement  States.  The  petitioner  is  also 
concerned  that  because  it  is  often  not 
aware  of  Agreement  State  regulatory 
actions,  it  does  not  have  the  opportunity 
to  fully  participate  in  the  rulemaking 
process  as  is  intended  by  N'RC 
regulations.  As  part  of  its  petition  for 
rulemaking,  the  petitioner  has  included 
copies  of  various  correspondence  with 
Agreement  State  radiation  control 
boards  and  the  NRC,  and  cites  specific 
cases  in  the  Agreement  States  of  Oregon 
and  Texas  that  it  believes  will  illustrate 
that  the  current  rules  are  unduly 
burdensome,  deficient,  amd  in  need  of 
strengthening.  For  example,  in  Oregon, 
regulatory  changes  are  proposed  that 
would  eliminate  the  general  license 
authorizing  the  petitioner  to  install, 
transfer,  demonstrate,  or  provide  service 
and  would  require  the  petitioner  to 
obtain  a  specific  Ucense  from  Oregon  in 
order  to  conduct  busines.s. 

If  these  proposed  regulations  are 
adopted,  the  petitioner  states  that  it  will 
be  able  to  ship  sensors  to  a  customer  in 
Oregon  only  after  confirming  that  the 
customer  has  an  appropriate  specific 
license.  The  petitioner  is  concerned  not 
only  that  the  proposed  regulations 
would  impose  additional  burdens  and 
costs  on  it  and  its  cixstomers  in 
conducting  business  in  Oregon,  but  also 
that  it  was  not  provided  ample 
opportunity  to  comment  on  the 
proposed  niles  or  to  participate  in  the 
rulemaking  process. 

Although  the  petitioner  attempted  to 
learn  about  any  proposed  or  adopted 
regulatory  changi>s  by  writing  to  the 
Oregon  Radiation  Control  Section  on 
several  occasions  between  June  1991 
and  January  1994.  it  did  not  receive  a 
response.  The  lack  of  response  led  the 
petitio.'ier  to  believe  that  Oregon  had  not 
mtxiified  its  1987  radiological  control 
regulations  even  though  the  current 
version  of  the  Oregon  Administrative 
Rules  for  the  Control  of  Radiation  was 
adopted  in  1991.  The  petitioner  stated 
that  it  only  became  aware  of  the  changes 
in  Oregon's  notification  requirements  in 
February  1994  when  informally 
contacted  by  an  out-of-state  health 
physics  colleague. 

'The  petitioner  also  described  a  case  in 
which  it  did  not  leam  of  regulatory 
modifications  adopted  by  the 
Agreement  State  of  Texas  in  1993  until 
after  the  rules  became  effective.  Theso 
regulations  govern  distribution  and 


service  involving  generally  licensed 
devices.  The  petitioner  claims  that  the 
new  requirements  are  costly  and 
administratively  burdensome  and  again 
expressed  the  concern  that  it  was  not 
able  to  participate  in  discussions  of 
proposed  rules  that  affect  it  and  its 
customers  before  the  rules  became 
effective. 

The  petitioner  acknowledges  that 
although  some  State's  radiation  control 
agencies  are  conscientious  in  notifying 
out-of-state  distributors  or  service 
groups  about  proposed  and  completed 
regulatory  changes,  many  do  not  make 
such  an  effort.  For  these  reasons,  the 
petitioner  indicates  that  it  and  other 
firms  have  no  way  of  knowing  when 
copies  of  a  State's  regulations  are  no 
longer  vahd  and,  consequently,  have  no 
opportunity  to  participate  in  the 
rulemaking  process.  TTie  petitioner 
stated  that  its  efforts  to  gain  information 
regarding  Agreement  State  regulatory 
changes  are  costly,  time-consuming,  and 
often  ineffective. 

To  alleviate  this  situation,  the 
petitioner  proposes  that  10  CFR  150.31 
be  amended  to  require  Agreement  States 
to  notify  the  NRC  of  any  proposed 
regulatory  actions  and  that  10  CFR  Part 
2  be  amended  to  require  the  NRC  to 
publish  the  Agreement  State  notices  of 
proposed  regulator}-  actions  in  the 
Federal  Register. 

The  NRC  staff  would  like  to  inform 
the  readers  that  10  CFR  150.31  applies 
only  to  1  le(2)  byproduct  material       • 
(tailings  and  other  wastes  generated 
from  the  milling  of  ores  primarily  for 
their  source  material  content)  and 
reflects  statutory  requirements  in  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  as  amended. 
Similar  requirements  could  be 
developed  to  apply  to  other  byproduct 
material.  In  order  to  avoid  confusion 
with  the  requirements  for  1  le{2) 
byproduct  material,  the  prup)er  location 
for  these  new  requirements  would  need 
to  be  considered  in  the  development  of 
any  new  section  in  Part  150. 

The  Petitioner's  Proposed  Amendraent 

The  petitioner  requests  that  10  CFR 
Parts  150  and  2  be  amended  to 
overcome  the  problems  the  petitioner 
has  itemized  and  recommends  the 
following  revisions  to  the  regulations: 

1.  The  petitioner  proposes  that 
§  150.31  be  amended  by  redesignating 
existing  paragraph  (c)  as  paragraph  (d). 
redesignating  existing  paragraph  (d)  as 
paragraph  (e),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 


Section  150.31     Requirements  for 
Agreement  State  Regulation  of 
Byproduct  Material 

•         •        •         *         < 

(c)  After  Idatej.  in  the  licensmg  and 
regulation  of  byproduct  material,  as 
defined  in  §  150.3(c)(2)  of  this  part,  or 
of  any  activity  which  results  in  the 
production  of  such  byproduct  material, 
an  Agreement  State  shall  require 
compliance  with  procedures  which: 

(1)  Include  the  requirements  of 
paragraph  (b)  of  this  section,  and 

(2)  In  the  case  of  rulemaking  also 
include: 

(i)  Except  as  provided  by  paragraph 
(c)(2)(iv)  of  this  section,  when  it 
proposes  to  adopt,  amend,  or  repeal  a 
regulation,  shall  submit  notice  of  the 
proposed  change  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  IX  20555,  Attention: 
Chief,  Docketing  and  Service  Branch. 

(ii)  The  notice  virill  include: 

(A)  Either  the  terms  or  substance  of 
the  proposed  rule,  or  a  specification  of 
the  subiects  and  issues  involved: 

(B)  The  manner,  time,  and  place 
within  which  interested  members  of  the 
public  may  comment,  and  a  statement  of 
where  and  when  copies  of  such 
comments  may  be  examined. 

(C)  The  authority  under  which  the 
regulation  is  proposed;  and 

(D)  The  time,  place,  and  nature  of  the 
public  hearing,  if  any. 

(ili)  The  notice  required  in  paragraph 
(c)(2)(i)  of  this  section  will  be  made  not 
less  than  (number  to  be  determined! 
days  prior  to  the  time  fixed  for  hearing, 
if  any,  unless  the  Agreement  State  for 
good  cause  stated  in  the  notice  provides 
otherwise. 

(iv)  The  notice  and  comment 
provisions  contained  in  paragraph  (c)(2) 
(i).  (ii),  and  (iii)  of  this  section  will  not 
be  required  to  be  applied — 

(A)  To  interpretive  rules,  general 
statements  of  policy,  or  rules  of  agency 
organization,  procedure,  or  practice:  or 

(B)  When  the  Agreement  State  for 
good  cause  finds  that  notice  and  public 
comment  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest,  and  are  not  required  by  statute. 
This  finding,  and  the  reasons  therefor, 
will  be  incorporated  into  any  rule 
issued  without  notice  and  comnntnt  for 
good  cause. 

(v)  The  Agreement  State  shall  provide 
for  a  30-day  post-promulgation 
comment  period  for — 

(A)  Any  rule  adopted  without  notice 
and  comment  imder  the  good  cause 
exception  in  paragraph  (c)(2)(ivKB)  of 
this  section  where  the  basis  is  that 
notice  and  comment  is  "impracticable" 
or  "contrary  to  the  public  interest:"  or 
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lU)  Any  ijitiirprulr.e  rulu.  or  m;ni;iiii 
statement  of  policy  adopted  without 
notice  and  comment  under  paragraph 
(c)(2)(iv)(A)  of  this  section,  except  for 
those  cases  for  which  the  Agreement 
State  finds  that  such  procedures  would 
serve  no  public  interest,  or  would  be  so 
burdensome  as  to  outweigh  any 
foreseeable  gain. 

|vi)  For  any  post-promulgation 
toniments  recreived  under  paragraph 
(c)(2)(v)  of  this  so(  tion.  the  Agreement 
State  shall  submit  a  statement  to  the 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Chief.  Docketing  and  Service 
Branch.  This  statement  shall  contain  an 
evaluation  of  the  signiflcant  comments 
and  any  revisions  of  the  rule  or  policy 
statement  made  as  a  result  of  the 
comments  and  their  evaluation 

|vii)  The  Agreement  State  will  afford 
interested  persons  an  opportunity  to 
participate  through  the  submission  of 
statements,  information,  opinions,  and 
arguments  in  the  manner  stated  in  the 
notice.  The  Agreement  State  may  grant 
iidditional  reasonable  opportunity  for 
the  submission  of  comments. 

(viii)  The  Agreement  State  may  hold 
informal  hearings  at  which  interested 
persons  may  be  neard.  adopting 
procedures  which  in  its  judgment  will 
best  serve  the  purpose  of  the  hearing. 

(ix)  When  it  nas  adopted,  amended,  or 
repealed  a  regulation,  the  Agreement 
State  will  submit  notice  of  the  action  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington.  EXI  20555, 
Attention:  Chief,  Docketing  and  Service 
Branch. 

(x)  The  notice  of  adoption, 
amendment,  or  repeal  of  a  regulation 
provided  by  an  Agreement  State  to 
fulfill  the  requirements  of  paragraph 
(c)(2)(ix)  of  this  section  will  specify  the 
effective  date  and  include  a  concise 
general  statement  of  the  basis  and 
purpose  of  the  change.  Such  notice  will 
be  made  not  less  than  (number  of  days 
to  be  determined)  days  prior  to  the 
effective  date,  unless  the  Agreement 
State  directs  otherwise  on  good  cause 
found  and  included  in  the  notice  of 
rulemaking  provided  in  fuinUment  of 
paragraph  (c)(2)(x]  of  this  section. 
•         •         *         •         • 

2  The  petitioner  proposes  that  10 
CFR  Part  2  l>e  amended  to  add  a  <i  2  810 
to  read  as  follows: 

Section  2.810    Notice  of  Proposed 
Rulemaking  by  Agreement  States 

(a)  When  the  Commission,  in 
fulfillment  of  the  requirements  of 
§  150.31(c)(2)(i)  of  this  chapter,  receives 
Agreement  State  notice  of  a  proposal  to 
adopt,  amend,  or  repeal  a  regulation,  it 
will  cause  the  notice  to  be  published  in 


tnu  federal  Register,  ihe  puoiiLation  ol 
this  notice  will  be  made  not  less  than 
fifteen  (15)  days  prior  to  the  time  fixed 
forbearing,  if  any. 

(b)  When  the  Commission,  in 
fulfillment  of  the  requirements  of 
§  150  31(c)(2)(vi)  of  this  chapter, 
receives  an  Agreement  State  statement 
of  post-promulgation  comments,  it  will 
cause  the  statement  to  be  published  in 
the  Federal  Register. 

(c)  When  the  Commission,  in 
fulfillment  of  the  requirements  of 
§  150.31(c)(2)(ix)  of  this  chapter, 
receives  an  Agreement  State  notice  of 
the  adoption,  amendment,  or  repeal  of 
regulations,  it  will  cause  the  notice, 
including  the  effective  date,  to  be 
published  in  the  Federal  Register 

Dated  at  Roi  kville,  Maryland  this  30th  day 
of  September.  1994. 

For  the  Nuclear  Regulatory  Commission 
fohn  C  Hoyle. 

Acting  Secretory  of  the  Commission. 
|KR  [)oc  94-24652  FiWd  10-4-94;  8  45  ami 
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FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  110 
[Notice  1994—14] 

Communications  Disclaimer 
Requirements 

AGENCY:  Federal  Election  Commission 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  is  seeking  comments  to 
help  determine  whether  changes  in  its 
regulations  governing  disclaimers  on 
campaign  communications  are 
warranted.  The  current  rules  require  a 
disclaimer  notice  on  communications 
by  any  person  that  expressly  advocate 
the  election  or  defeat  of  a  clearly 
identified  candidate,  or  solicit 
contributions,  through  any  form  of 
general  public  political  advertising.  One 
proposed  change  would  create  a 
presumption  that  communications  by 
authorized  political  committees  or 
political  party  committees  that  n-fer  to 
a  clearly  identified  federal  candidate  are 
express  advocacy,  thereby  triggering  the 
disclaimer  requirement.  Other 
modifications  would  clarify  that  oral 
disclaimers  are  required  under 
appropriate  circumstances:  clarify  how 
these  requirements  apply  to  coordinated 
party  expenditures;  broadly  define 
"direct  mail"  in  this  context;  require  a 
disclaimer  on  all  communications 
included  in  a  package  of  materials  that 
are  intended  for  separate  distribution; 
and  clarify  the  meaning  of  "clear  and 


conspicuous"  as  that  term  is  iis«c(  m 
these  rules. 

DATES:  Comments  must  be  received  on 
or  before  December  5,  1994.  Persons 
wishing  to  testify  at  a  hearing  on  these 
rules  should  so  indicate  in  their  written 
comments.  If  sufficient  requests  to 
testify  are  received,  the  Commission 
will  announce  the  date  of  the  hearing  in 
a  separate  notice. 
ADDRESSES:  Comments  must  be  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Fropper,  Assistant  General  Counsel,  999 
E  Strept  NW  .  Washington,  DC  20463. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Fropper.  Assistant  General 
Counsel.  999  E  Street  NW..  Washington. 
DC  20463.  (202)  219-3690  or  (800)  424- 
9530 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Election  Campaign  Act  ["FECA " 
or  "the  Act")  at  2  U.S.C.  441d(a) 
requires  a  disclaimer  on 
communications  by  any  person  that 
expressly  advocate  the  election  or  defeat 
of  a  clearly  identified  federal  candidate. 
or  solicit  contributions,  through  any 
form  of  general  public  political 
advertising.  The  Commission  is 
proposing  to  revise  the  implementing 
regulations,  found  at  11  CFR  110.11.  to 
address  issues  that  have  arisen  since  the 
rules  were  last  amended,  and  to  clarify 
their  scope  and  applicability. 

New  Definition 

Proposed  11  CFR  110.11(a)  includes  a 
definition  for  the  term  "direct  mailing.  ' 
For  purposes  of  these  requirements, 
"direct  mailing"  would  be  broadly 
defined  to  include  any  number  of 
substantially  similar  pieces  of  mail, 
except  for  mailings  of  fifty  pieces  or 
less,  by  any  person.  The  definition 
would  exclude  permissible  activities  by 
a  corporation  or  labor  organization 
communicating  with  a  restricted  class 
under  11  CFR  114.3  or  114.5.  because 
such  activities  do  not  involve  general 
public  political  advertising. 

Express  Advocacy 

The  current  disclaimer  requirements 
were  enacted  as  part  of  the  1976 
amendments  to  the  Federal  Election 
Campaign  Act.  They  replaced  those 
contained  in  former  18  U.S.C.  612.  a 
broadly-worded  criminal  code  provision 
that  required  identifying  information  to 
be  included  on  any  political  statement 
published,  mailed  or  distributed  on 
behalf  of  a  federal  candidate. 

The  present  statutory  and  regulatory 
language  applies  to  communications 
that  expressly  advocate  the  election  or 
defeat  of  a  clearly  identified  federal 
candidate,  a  standard  the  Supreme 
Court  held  in  Buckley  v.  Valeo,  424  U.S. 


1.  80  (1976).  to  be  constitutionally 
mandated  for  the  disclosure  of 
expenditures  by  individuals  and  groups 
that  are  not  candidates  or  political 
committees.  424  U.S.  at  80.  However, 
neither  Buckley  nor  other  pertinent  case 
law  prohibits  the  imposition  of  further 
requirements  on  communications  made 
by  candidates  and  political  committees. 
It  is  the  Commission's  experience  that 
an  inordinate  amount  of  Commission 
time  and  resources  are  diverted  to  the 
question  of  whether  a  campaign  mailing 
or  advertisement  paid  for  by  a  candidate 
constituted  "express  advocacy"  and 
therefore  required  a  disclaimer. 

Since  political  committees  are  in  the 
business  of  electing  candidates  to 
political  office,  the  Commission  believes 
it  is  appropriate  for  them  to  be  subject 
to  a  different  standard  under  section 
441d(a)  in  certain  circimistances.  The 
Commission  is  therefore  proposing  to 
include  in  the  regulatory  text  a 
presumption  that  all  communications 
by  authorized  political  committees,  or 
by  party  political  conunittees.  that  refer 
to  a  clearly  identified  federal  candidate 
contain  express  advocacy,  and  thus 
trigger  the  section  441d(a)  disclaimer 
requirements.  This  interpretation  would 
further  a  major  goal  of  the  FECA.  that 
of  more  complete  disclosure  on  political 
communications  directed  to  the  general 
public.  It  would  also  eliminate  problems 
that  have  arisen  in  determining  whether 
specific  communications  contain 
"express  advocacy"  in  this  context. 

Tnis  presumption  would  be 
rebuttable,  since  certain 
communications,  e.g..  those  limited  to 
one  candidate's  placing  a  newspaper  ad 
offering  another  sympathy  on  a 
bereavement,  are  clearly  not  election 
advocacy.  The  Commission  welcomes 
comments  on  the  advisability  of 
adopting  this  presumption,  as  well  as 
suggested  alternatives  to  and/or  specific 
exemptions  from  the  presumption. 
Alternatively,  the  Commission  is 
soliciting  comments  on  whether  the 
statutory  language  should  be  interpreted 
to  require  disclaimers  on  all 
communications  by  political 
committees,  whether  or  not  they  include 
express  advocacy.  This,  too,  would 
further  the  disclosure  aims  of  the  Act. 
as  well  as  eliminate  possible  problems 
in  determining  whether  the  "express 
advocacy"  standard  has  been  met. 

Party  Political  Committee 
Communications 

The  Commission  is  also  seeking 
comments  on  whether  the  required 
authorization  statement  should  be 
dropped  or  modified  for 
communications  and  solicitations  that 
refer  to  a  clearly  identified  federal 


candidate,  made  by  political  party 
committees  prior  to  the  time  the  party's 
candidate  is  nominated.  There  are 
several  possible  approaches  to  this 
issue.  One  option  would  be  for  such 
communications  to  state  only  who  paid 
for  the  communication.  Please  note  that 
this  would  not  change  the  Commission's 
long-standing  conclusion  that  such 
communications  may  count  against  the 
committee's  coordinated  party 
expenditure  limits. 

If  a  state  or  national  party  committee 
chooses  not  to  make  the  coordinated 
expenditures  permitted  by  section 
441a(d).  it  may  assign  its  right  to  make 
those  expenditures  to  a  designated 
agent,  such  as  the  senatorial  campaign 
committee  of  the  party.  FEC  v. 
Democratic  Senatorial  Campaign 
Committee,  454  U.S.  27  (1981).  The 
proposed  rules  would  clarify  that  the 
disclaimer  on  a  communication  made  as 
a  coordinated  party  expenditure  should 
identify  the  committee  that  made  the 
actual  expenditure  as  the  person  who 
paid  for  the  communication,  regardless 
of  whether  that  committee  was  acting  as 
a  designated  agent  or  in  its  own 
capacity. 

Unauthorized  Committee  Solicitations 
That  Mention  Candidates 

While  the  Act  requires 
communications  by  unauthorized 
committees  to  state  both  who  paid  for 
the  communication  and  whether  it  was 
authorized  by  any  candidate  or 
candidate's  committee,  the  text  of  the 
current  rule  does  not  include  the  second 
requirement  for  unauthorized 
committee  solicitations.  The  proposed 
rule  would  clarify  that  an  authorization 
statement  would  be  required  if  the 
solicitation  refers  to  a  clearly  identified 
federal  candidate. 

The  "Clear  and  Conspicuous" 
Requirement 

The  proposal  would  provide  guidance 
on  the  meaning  of  the  term  "clear  and 
conspicuous"  as  that  phrase  is  used  in 
current  11  CFR  110.11(a)(1)  and 
proposed  paragraph  110.11(c).  The 
Commission  recently  completed  a 
rulemaking  revising  its  regulations  on 
the  FECA's  requirement  that  treasurers 
of  political  committees  exercise  best 
efforts  to  obtain,  maintain,  and  report 
the  complete  identification  of  each 
contributor  whose  contributions 
aggregate  more  than  $200  per  calendar 
year.  2  U.S.C.  432(i),  11  CFR  104.7.  See 
58  FR  57725  (Oct.  27.  1993).  For 
purposes  of  that  rulemaking,  a  required 
notice  to  contributors  is  stated  not  to  be 
"clear  and  conspicuous"  if  it  is  in  small 
type  in  comparison  to  the  remainder  of 
the  material,  or  if  the  printing  is 


difficult  to  read  or  if  the  placement  is 
easily  overlooked.  11  CFR  104.7(b)(1). 
58  ra  57729.  This  NPRM  proposes  the 
same  language  with  regard  to  the 
disclaimers  covered  by  this  section. 

Oral  Disclaimers 

The  draft  rules  would  clarify  that  oral 
communications  and  soUcitations  must 
meet  the  same  disclaimer  requirements 
as  their  written  counterparts.  The  Act 
does  not  distinguish  between  written 
and  oral  communications.  The 
Commission  held  in  Advisory  Opinion 
1988-1  that  oral  disclaimers  were  not 
required  as  part  of  phone  bank 
campaign  communications  with  express 
advocacy  content.  The  draft  rules  would 
supersede  this  opinion.  This  approach 
is  consistent  with  the  Commission's 
recently-adopted  "best  efforts"  rules, 
which  require  at  11  CFR  104.7(b)(2)  that 
both  written  and  oral  follow-up  requests 
for  contributor  identification 
information  include  a  required 
statement. 

Packaged  Materials 

The  proposal  would  clarify  that  a 
separate  disclaimer  is  required  on  all 
communications  included  in  a  package 
of  materials  if  the  communications  are 
intended  for  separate  public 
distribution.  In  the  past,  questions  have 
arisen  as  to  whether  a  single  disclaimer 
per  package  would  satisfy  the  purposes 
of  this  requirement.  All  items  intended 
for  separate  distribution  (e.g.,  a  poster 
included  in  a  package  of  campaign 
handouts)  would  be  covered  by  this 
requirement. 

Exceptions 

The  current  rules  at  paragraph 
110.11(a)(2)  exempt  from  the  disclaimer 
requirement  small  items,  such  as  pins, 
buttons,  or  pens;  and  "impractical" 
items,  such  as  watertowers  and 
skywriting.  The  Commission  is 
proposing  in  paragraph  (b)(l)(i)  to  add 
to  these  exempted  items  checks,  receipts 
and  similar  items  of  minimal  value  that 
do  not  contain  a  political  message  and 
that  are  used  for  purely  administrative 
purposes.  Also,  the  question  has  at 
times  arisen  as  to  whether  the 
"impractical"  exception  applies  to 
wearing  apparel,  such  as  T-shirts  or 
baseball  caps,  that  contain  a  political 
message.  This  Notice  proposes  no 
language  requiring  a  disclaimer  on  such 
material.  However,  if  commenters 
believe  the  Commission  should  consider 
a  disclaimer  requirement  for  such 
materials,  the  Commission  would 
encourage  suggestions  for  practical 
application  of  such  a  requirement. 
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l)isbinN.-ii:.-iiK  ill,  t  an  1 1  ill. I IM  or  Party 
Cotnmiftrr^  fur  f-  irrr-pf   \i  ti\  t'v 

Thi)  (louuuiJ>&Km  u  fuopuung 
language  that  would  raquira  a 
disclaimer  on  a  cummumcation  by  a 
candidate  or  party  committea  that 
qualiTies  as  an  exempt  activity  though 
on  behalf  of  a  clearly  identified  federal 
candidate.  This  would  ensure  that  a 
disclaimer  is  included  on  all 
communications,  including  thosA  whic  h 
qualify  as  exempt  activities  by  stale  and 
l<N  al  party  committees  or  candidates 
under  the  Act.  See  2  U.S.C  431(8j(BKv). 
(x).  (xi).  and  (xii). 

This  propoeed  amem' 
(  niiMstenl  with  the  Act  st  in  full 

diM  iosure  of  who  authorized  and  paid 
for  campaign  communications.  The 
Commission  welcomes  comments  on 
this  approach. 

Comments  are  invited  on  any  of  the 
speciht  amendments  discussed  above, 
as  well  as  any  related  issues  that  might 
reliUo  to  this  topic. 

Certification  of  No  EfTect  Pursuant  to  5 
U.S.C.  60S(b)  (Regulatory  Flexibility 
Act) 

The  attached  proposed  regulations,  if 
prnnilllMtari  will  not  have  a  si^tnihcant 
ecoiMawc  impact  on  a  substantial 
number  of  small  entities.  The  basis  fur 
this  certification  is  that  any  affected 
entities  are  already  required  to  i  umply 
with  the  Act's  requirements  in  this  area 

List  of  Subjects  in  1 1  CFR  Pari  tlO 

(        ;       n  funds.  Fulilical  c^ndid^te^. 
Pi  >  amitteus  and  parties. 

Kcir  reasons  set  out  in  the  preamble  it 
is  proposed  to  amend  Subt  hapter  A. 
chapter  I  of  Title  1 1  of  the  CahIb  of 
Federal  Ri*gulatiunsas  follows: 

PART  110— CONTRIBUTION  AND 
EXPENDfTURE  LIMTrATIONS  AND 
PROHIBITIONS 

1.  The  authority  t  ilatiun  Mould 
continue  to  nsad  as  foliotv':^: 


2  use  4.11(8)  4 TIC*). 
432(cnj).  4370|d)|8).  438(ii|(8).  44)<i.  44lb. 
441d.  441c.  44ir.  44lg.  an<J  44lS 

2  Part  1 10  would  be  umendud  by 
revising  M'ction  110.11  to  read  as 
follows 

f  110.11    Cofmnunications;  advertisiog 

(a)  Definition  For  purpus*^  of 
paragraph  (b)(  I )  of  this  section  uiWy, 
"direct  mailing"  includes  any  number 
of  substantially  similar  pieces  of  raail 
but  does  not  include: 

(1)a  mailing  of  fifty  pieces  or  litt&by 
any  person;  or 

(2)  mailings  by  a  corporation  or  labor 
organization  to  the  corporation  s  or 


labor  organixation's  restricted  class 
un<ler  11  CFR  114  3  or  114.5. 

(bND  (i)  General  Rule.  Except  as 
otherwise  provided  in  this  section, 
whenever  any  person  makes  an 
expenditure  for  the  purpose  of  financing 
a  communication  that  expressly 
advocates  the  election  or  defeat  of  a 
clearly  identified  candidate  or  that 
solidta  any  contribution,  through  any 
broadcast  station,  phone  banli. 
newspaper,  magazine,  outdoor 
advertising  facility,  poster,  yard  sign. 
direct  mailing  or  other  form  of  general 
public  political  advertising,  that 
communication  or  solicitation  shall 
clearly  state  who  paid  for  it.  If 
aulhorizad  by  a  candidate,  an 
authorized  committee  of  a  candidate  or 
an  agent  thereof,  but  paid  for  by  some 
other  person,  the  conununication  or 
solicitation  shall  clearly  state  that  it  is 
authorized  by  such  candidate, 
authorized  committee,  or  agent.  If  not 
authorized  by  a  candidate,  authorized 
committee  of  a  candidate  or  iu  agent, 
the  communication  or  solicitation  shall 
clearly  state  that  it  is  not  authorized  by 
any  candidate,  candidate's  comu^ittee. 
or  agent  For  purposes  of  this  paragraph, 
it  is  presumed  that  a  communication  or 
solicitation  by  a  political  committee  that 
rwfers  to  a  clearlv  identified  federal 
candidate  contains  express  advocacy. 

(ii)  Exceptions.  The  requirements  of 
paragraph  (b)(  1  )(i)  of  this  section  do  not 
apulv  to; 

(A)  bumper  stickers,  pins,  buttons, 
pens  and  similar  small  items  upon 
wt  •  disclaimer  cannot  li« 

n  illy  printed, 

IB)  skywriting,  watertowers  ur  other 
means  of  displaying  an  advertisement  of 
such  a  nature  that  the  inclusion  of  a 
di-  r  would  be  imprii 

ks.  rtMicipts  ami  .  •  ..- 

of  minimal  value  which  do  not  contain 
a  political  m«»s5age  and  which  are  used 
for  purely  administrative  purposes,  or 

(D)  communications  by  a  corporation 
or  labor  organization  to  the 
corporation's  ur  labor  organization's 
restricted  class  under  1 1  CFR  114  3  and 
114.5. 

(2)  For  a  comiv.unication  ur 
solicitation  paid  for  by  a  party 
cuuiinittee  pursu<int  to  2  U  S  (^  441a(J). 
the  (Iisclaimur  ret^uired  by  para^.ipb 
(blllKil  of  this  section  shall  id>>rtify  the 

'  •■  that  makes  the  expenditure 
.•    x)n  who  paid  fur  the 
communication,  regardless  of  whether 
the  committee  was  acting  in  its  own 
capacity  or  as  the  d«;s)gnated  agent  of 
another  committee. 

(3)  A  solicitation  other  than  one 
covered  by  paragraph  (bUlKiiKD)  of  this 
section  by  an  unauthorized  political 
ttjmmittee  that  doca  not  refer  to  a 


clearly  identified  ft^lt  r^l  (^:ic!idate  nei-d 
only  state  who  paid  for  it. 

(4)  For  purpoees  of  paragraphs 
(b)(l)(i)  of  this  section,  the  t'  .nii 
"expenditure"  includes  a 
conununication  by  a  candidate  or  party 
committee  that  quahfies  as  an  exempt 
activity  under  11  CFR  100.8(b)  (10). 
(16),  (17).  or  (18). 

(c)  Placement  of  Disclaimer.  The 
disclaimers  specified  in  paragraph 
(b)(l)(i)  of  this  section  shall  be 
presented  in  a  clear  and  con.spicuous 
manner,  to  give  the  reader,  observer  or 
listener  adequate  notice  of  the  identity 
of  the  person  or  committee  that  paid  fur. 
and.  where  required,  that  authorized  the 
communication.  A  disclaimer  is  not 
clear  and  conspicuous  if  it  is  in  small 
type  in  comparison  to  the  rest  of  the 
printed  material,  or  if  the  printing  is 
diflicuit  to  read  or  if  the  placement  is 
easily  overlooked. 

(1 )  The  disclaimer  need  not  appear  on 
the  front  or  cover  page  of  the 
conununication  as  long  as  it  appears 
within  the  communication,  except  on 
communications,  such  as  billboards, 
that  contain  only  a  front  face. 

(2)  Each  communication  that  is 
included  in  a  package  of  materials  but 
that  is  also  intended  for  separate  public 
distribution  shall  include  a  disclaimer. 

Id)  (1 )  Newspaper  or  magazine  space. 
No  person  who  sells  space  in  a 
newspaper  or  magazine  to  a  candidate, 
an  authorized  committee  of  a  candidate, 
or  an  agent  of  the  candidate,  for  use  in 
connection  with  the  candidate's 
campaign  for  nomination  or  for  election, 
shall  charge  an  amount  for  space  which 
exceeds  the  comparable  rate  for  the 
«pacr  for  non-campaign  purposes. 

(2)  For  purposes  of  this  section. 
I  ompamble  rate"  means  the  rate 
(  h.arged  to  a  national  or  general  rate 
advertiser,  and  shall  include  discount 
privileqt-s  Lsually  .ind  normally 
available  to  a  national  or  genera!  rate 
advertiser. 

Dated:  Scptembex  30.  1994 
Trevor  Potter. 
Chairman. 
IFR  Doc.  94-24622  Filed  10  4  04:  9:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  327 

RIN306*-AS4« 

Assessnients 

AG£MCV:  i-Mieral  Deposit  Insurance 
Corporation. 


ACTION:  .advance  Notice  of  Proposed 
Rulemaking. 

summary:  The  Board  of  Directors 
(Board)  of  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  is  seeking  comment 
on  whether  the  deposit-insurance 
assessment  base  currently  provided  for 
in  the  FDIC's  assessments  regulations 
should  be  redefined  and.  if  so.  how. 
Because  of  recent  statutory  amendments 
and  other  developments  affecting 
insured  depository  institutions,  the 
Board  believes  review  of  the 
assesiment-ba.se  definition  is  desirable 
at  this  time.  The  FDIC  will  carefully 
consider  comments  received  in  response 
to  this  Advance  Notice  of  Proposed 
Rulemaking  (Notice)  in  determining 
whether  revision  of  the  assessment  base 
is  warranted.  If  the  Board  finds  revision 
to  be  warranted,  it  will  propose  specific 
amendments  on  which  public  comment 
will  then  be  invited. 
DATES:  Written  comments  must  be 
receiN  ed  by  the  FDIC  on  or  before 
February  2,  1995. 

ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550— 17th  Street,  NW, 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F— JOO,  1776 
F  Street.  NW,  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and  5 
p  m.  (FAX  number:  (202)  898-3838). 
Comments  will  be  available  for 
inspection  in  room  7118,  550 — 17th 
Street.  NW.  between  9  a.m.  and  4:30 
p.m.  on  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Farrell,  Chief,  Assessment 
Management  Section,  Division  of 
Finance.  (703)  516-5546;  Christine 
Blair,  Financial  Economist,  Division  of 
Research  and  Statistics,  (202)  893-3936; 
Martha  Coulter,  Counsel,  Legal  Division 
(202)  898-7348;  Federal  Deposit 
Insurance  Corporation.  Washington.  DC 
20429. 

3UPPLEME.STARY  INFORMATION: 
I.  Introduction 

The  insurance  premiums  paid  by  an 
insured  depository  institution  to  the 
FDIC  are  calculated  by  multiplying  the 
institution's  assessment  base  by  its 
assessment  rate.  At  present,  an 
institution's  assessment  base  equals  its 
total  domestic  deposits,  as  adjusted  for 
certain  elements.  12  CFR  327. 4Cb). 

Prior  to  January  1,  1994.  the 
assessment  base  was  defined  by  section 
7(b)  of  the  Federal  Deposit  Insurance 
Act  (FDI  Act),  12  use.  1817(b).  In 
amending  section  7(b)  to  require  the 
establishment  of  a  risk-based  deposit 
insurance  system,  section  302  of  the 


Federal  Deposit  Insurance  Corporation 
Improvement  Act  (FDICIA)  (Pub  L. 
102-242. 105  Stat.  2236.  2345)  removed 
the  statutory  assessment-base 
provisions.  As  a  result,  effective  January 
1, 1994,  the  assessment  base  is  now 
governed  by  the  FDIC  by  regulation.  At 
present,  the  FDIC's  assessment-base 
regulations  continue  to  be  based  on  the 
former  statutory  provisions. 

In  light  of  the  recent  transition  to  a 
risk-based  deposit  insurance  system,  the 
FDIC  believes  that  it  is  desirable  to 
review  the  existing  assessment  base.  In 
the  Board's  view,  it  is  important  to 
determine  whether  the  existing 
definition  or  some  alternative  definition 
more  effectively  furthers  the  purposes  of 
the  new  deposit  insurance  system.  In 
addition,  a  number  of  other  significant 
developments  in  the  financial  services 
industry  in  recent  years — including 
substantially  higher  deposit  insurance 
rates  and  the  resulting  heightened 
awareness  of  insurance  assessments, 
significant  changes  in  the  activities  of 
insured  depository  institutions, 
adjustments  in  federal  failure-resolution 
policies,  and  Congressional  adoption  of 
"depositor  preference"  requirements — 
also  support  the  desirability  of  such  a 
review. 

Through  this  Notice,  the  FDIC  seeks 
comment  from  all  interested  persons  as 
to  whether  the  assessment  base  should 
be  redefined  and,  if  so.  how.  The  FDIC 
believes  that  it  is  important  to  review 
the  definition  of  the  assessment  base 
from  as  many  different  perspectives  as 
possible.  Accordingly,  this  Notice  poses 
various  specific  questions  on  which 
comment  is  sought.  Commenters  are 
requested  to  identify  the  question 
number  to  w  hich  their  respective 
responses  correspond.  Questions  need 
not  be  repeated,  and  interested  persons 
are  invited  to  respond  to  as  many 
questions  as  they  wish.  Further, 
comment  is  requested  on  issues  not 
specifically  addressed  in  this  Notice  but 
which  a  prospective  commenter 
considers  pertinent  to  the  definition  of 
the  assessment  base. 

The  FDIC  will  carefully  review  and 
consider  the  comments  received  in 
response  to  this  Notice  in  determining 
u  hether  to  propose  a  regulatory 
amendment  redefining  the  assessment 
base.  Should  the  Board  decide  that  such 
an  amendment  is  warranted,  it  will 
issue  a  proposal  to  adopt  specific 
changes  to  the  assessments  regulations 
and  seek  public  comment  on  that 
proposal. 

II.  Background 

The  assessment  base  has  remained 
substantially  unchanged  since  1935. 
Historically,  the  assessment  base  for 


banks  and  thrift  institutions  has  been 
defined,  broadly  stated,  as  total 
domestic  deposits.  The  existing 
assessment  base,  as  defined  in  12  CFR 
327.4(b),  begins  with  the  amount  of  the 
"demand  deposits"  and  "time  and 
savings  deposits"  reported  by  an 
insured  institution  in  its  quarterly 
Report  of  Condition.'  From  these 
amounts,  the  regulations  provide  for 
additions  and  subtractions. 

Among  the  additions  to  "demand 
deposits"  and  "time  and  savings 
deposits"  cte  adjustments  for  unposted 
credits.  Among  the  subtractions  are 
adjustments  for  unposted  debits;  pass- 
through  reserve  balances;  a  16^/3  percent 
"float"  allowanct-  for  demand  deposits 
and  a  1  percent  "flcHt  "  allowance  for 
time  and  savings  deposits;  and  the 
amount  of  any  liabilities  arising  from 
depository  institution  investment 
contracts  under  section  11(a)(8)  of  the 
FDI  Act.2 

Until  1993,  the  premium  rate  by 
which  an  institution's  assessment  base 
was  multiphed  to  determine  its 
assessment  payment  was  the  same  for 
all  banks  and  the  same  for  all  thrifts. 
Begiiming  in  January  1993,  each 
institution  is  now  assigned  an 
assessment  rate  based  on  the  risk  that 
institution  poses  to  its  deposit  insurance 
fund. 

As  assessment  rates  have  risen  over 
the  past  few  years,  deposit  insurance 
premiums  have  become  a  significant 
expense  item  for  insured  depository 
institutions.  The  expense  factor  has 
resulted  in  institutions  and  their 
depositors  questioning  the  relevance  of 
the  existing  assessment  base  in  the 
current  environment.  In  addition, 
increased  rates  have  caused  some 
institutions  to  take  deliberate  steps  to 
decrease  their  assessments  by 
temporarily  reducing  their  deposits  at 
quarter  end. 

Also  in  recent  years,  there  have  been 
significant  changes  in  the  activities  of 
insured  depository  institutions,  in  terms 
of  reported  assets  and  liabilities  as  well 
as  off-balance-sheet  operations 
(including  derivative  products  such  as 
options,  swaps,  interest-rate  and 


'  For  bank.s.  t.his  report  is  called  the  Report  of 
I.-.come  and  Condition;  for  thrift  institutions,  the 
Thrift  Financial  Report:  and  for  insured  branches  of 
foreign  banks,  the  Report  of  .Assets  and  Liabilities 
of  U.S.  Branches  and  Agencies  of  Foreign  Banks. 

-Subtraction  for  the  last  item,  or  certain  so-called 
■  BIC"  liabilities,  was  included  by  an  amendment  to 
12  CFR  327.4(b)  effective  |ulv  11.  1994.  See  59  FR 
29714  (June  9.  1994). 

Th»  :c::na:n;ng  adjustments  provided  for  in  12 
CFR  J27.4(b)  (such  as  additions  for  demand 
deposits  that  represent  uninvested  trust  funds)  are 
technical  in  nature  and  are  included  to  adapt 
certain  elements  of  the  Reports  of  Condition  for        i 
assessment  purposes.  " 
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foreign-«3<chan|^rate  contracts).  Such 
changes,  which  to  »om«  erfent  have 
eroded  the  histoncal  connection 
between  denoaits  and  lending,  give  rise 
to  th«*  quf^fion  of  whether  total 
domestic  deposits  continues  to  be  a 
meaninghil  definition  for  the 
assessment  base.  Other  relevant 
developments  inchide  adjustments  in 
federal  failure-resolution  policies  and 
the  adoption  of  "depositor  preference" 
requirements. 

This  section  dlicusaes  the 
applicability  of  these  developments  (o 
the  question  of  whether  the  MWimiient 
base  should  be  redefined.  The  areas 
addressed  in  this  regard  are  the  role  of 
the  as"  '  base  in  the  hsk-related 

depos:  ice  system,  the 

assessment-avoidance  problem,  failure- 
resolution  policies,  and  depositor 
preference.  The  following  discussions 
on  these  topics  identif\-  what  the  FDIC 
believes  to  be  important  issues  that 
merit  careful  consideration  in  deciding 
on  an  asaesaroenl-base  definition. 
Comment  is  requested  with  regard  to 
huw  the  assessment  base  should  be 
defined  in  order  to  address  these  and 
other  issues  in  an  appropriate  manner. 

Before  turning  to  these  topics, 
however,  the  FDIC  vtrisbes  to  stress  that, 
in  reviewing  the  definition  of  the 
assessment  base,  it  is  not  the  FDIC's 
intent  to  change  the  tolal  dollar  amount 
of  assessments  collected.  Instead,  the 
goal  is  to  select  an  assessment  base  that 
best  suits  the  purposes  of  federal 
deposit  insurance.  To  the  extent  any 
decrease  or  Increase  in  assessment 
income  is  warranted,  the  FDIC 
anticipates  that  it  would  achieve  that 
decrease  or  increase  by  changing  the 
assessment  rates,  and  not  by  redefming 
the  assessment  base.  In  short,  the 
amount  of  total  assessment  collections  a 
particular  assessment  base  definition 
would  yield  (assuming  no  change  in  the 
assessment  rates)  is  not  a  criterion  the 
FDIC  intends  to  apply  in  deciding  on  an 
assessment  base  definition,  since 
assessment  collections  can  be  fairly 
readily  adjusted  by  changing  assessment 
rates. 

While  the  FDIC  does  not  intend  any 
redefinition  of  the  assessment  base  to 
have  a  significant  impact  on  the  total 
amount  of  assessments  industry-wide, 
there  is  a  potential  for  significant 
change  in  the  assessments  paid  on  an 
institution- by- institution  basis. 
Depending  on  the  type  of  activities  in 
which  a  particular  institution  is 
•ngaged.  and  the  type  of  products  and 
aarvlces  it  offiers,  a  change  in  the 
assessment  base  could  have  a  significant 
effect  on  the  amount  of  the  assessments 
it  p<i>s 


A.  Risk-Based  Assessment  System 

Section  302  of  FDICIA  amended 
section  7  of  the  FDi  Act  to  require  that 
the  FDIC  establish  a  n&k-based 
aaaesament  system.  Under  the  system 
mandated  by  FDICIA,  the  amount  of  an 
institution's  aaaeaament  is  to  be  based 
on  the  likelihood  that  its  deposit 
insurance  fund  will  incur  a  loss  with 
respect  to  the  institution,  the  hkely 
amount  of  any  such  loss,  and  the 
revenue  needs  of  the  insurance  funds. 
Under  the  risk  based  system  adopted  by 
the  FDIC  pursuant  to  section  302.  the 
rate  component  of  the  insurance  system 
was  changed  from  a  single,  flat  rate 
appUcable  to  all  banks  and  a  single,  flat 
rate  applicable  to  all  thrift  institutions 
to  a  risk  based  rate  structure. 

Having  already  addressed  the  ra:e 
component  of  the  new  risk -based 
assessment  svstera  in  previous 
rulemaking  proceedings,  the  FDIC  is 
now  turning  its  attention  to  the 
asseaaaant-base  component.  This 
Notice  does  not  revisit  the  matter  of  the 
rate  structure. 

At  present,  the  as.<tessment-base 
component  of  the  risk-based  system 
remains  unchanged  from  the  form 
required  by  statute  for  the  former  flat- 
rate  insurance  system.  One  issue  to  be 
considered  in  connection  with  whether 
the  assessment  base  should  now  be 
changed  is  how  and  to  what  extent  the 
assessment  base  should  reflect  the  risk 
factors  identified  in  section  7(b)  of  the 
FDI  Act,  as  amended  by  section  302  of 
FDFCIA. 

For  example,  among  the  risks 
identififnl  in  section  7(b)  are  those 
attributable  to  "diRerenf  categories  and 
concentrations  of  liabilities,  both 
insured  and  uninsured  •   •   •."12 
use.  1817fb)(l)(C)(i)(n).  Oneareaof 
risk  taken  info  account  in  the  existing 
assessment  base  is  that  involving 
deposit  liabilities.  Potentially,  the 
assessment  base  could  be  modified  to 
take  into  account  other  "categories"  of 
liabilities,  such  as  non-deposit,  secured 
liabilities.  This  example  is  discussed 
more  fully  in  paragraph  C  of  section  IV, 
below. 

B  AsstMunaat  Avoidance 

Whatever  assessment  base  is  applied, 
the  FDIC  believes  that,  in  order  to  ax'oid 
imposing  any  additional  regulatory 
burden  on  insured  institutions,  it  is 
desirable  to  continue  to  collect 
assessment  data  from  institutions  in 
their  quarterly  Reports  of  Condition.  If 
the  assessment -base  definition  is 
changed,  the  information  collected  for 
assessment  purposes  by  the  Reports  of 
Condition  might  also  need  to  be 
changed. 


At  present,  the  data  collected  in  these 
reports  reflect  amounts  "as  of  the 
report  date.  This  has  caused  some 
institutions  purposefully  to  reduce  theix 
assesament  expenses  by  temporarily 
reduciBg  the  amount  of  the  deposits 
held  on  the  report  date. 

It  ha.s  been  suggested  that  defining  the 
assessment  base  in  terms  of  a  daily 
average  over  the  quarter  (that  is,  total 
dollars  fur  the  quarter  divided  by  the 
number  of  days  in  the  quarter),  rather 
than  actual  "as  of'  report-date  data, 
would  mitigate  this  assessment- 
avoidance  problem.  An  averaging 
approach  would^so  help  to  smooth  out 
the  effects  of  unusual  occurrences  such 
as  misdirected  wire  transfers  and  the 
receipt,  on  or  )ust  before  the  report  date, 
of  abnormally  large  deposits  to  be  held 
only  briefly  by  an  institution. 

C  Failure  Resolution  Policies 

In  past  years,  governmental  policies 
for  resolving  failed  or  failing  depository 
institutions  frequently  provided 
protection  for  liabihtics  not  specifically 
covered  by  federal  deposit  insurance. 
First,  through  the  use  of  all -deposit 
purchase-and-assumption  (PAA) 
transactions,  ait  depositors — insured 
and  uninsured  alike — often  received  full 
protection  far  their  deposit  balances. 
Unlike  a  deposit  peyoff  or  an  insured- 
deposit  transfer,  in  which  only  insured 
deposits  were  covered  (and  which  were 
used  only  when  there  was  no  acceptable 
bid  for  an  all-deposit  PftA).  the  all- 
deposit  P&A  allowed  for  de  facto  100- 
percent  insurance  protection.  The 
protection  of  all  depositors  in  the  >■ 

resolution  of  several  large  bank  failures 
contributed  to  the  perception  that  some 
banks  were  "too  big  to  fail"  and  thus 
eligible  for  de  facto  100- percent 
insurance  protection  ior  all  deposits, 
both  domestic  and  foreign. 

While  the  use  of  all-deposit  F&As  and 
application  of  the  so-called  "too  big  to 
fail"  doctrine  often  resulted  in 
protection  for  liabilities  beyond  the 
statutory  limit  for  deposit  insurance 
coverage,  in  all  such  cases  it  did  so  in 
satisfaction  of  a  cost  test  or  for  clear 
policy  objectives  such  as  maintaining 
the  stability  of,  and  public  confidence 
in.  the  banking  system.  Specifically,  the 
FDf  Act  oquired  that,  subject  to  an 
"essentiality"  exception,  the  resolution 
of  an  institution  be  no  more  costly  to  the 
FDIC  than  its  Uquidation.  Hence,  the 
FDIC  could  normally  effect  an  all- 
deposit  PAA  only  if  the  purchase 
premium  paid  by  the  acquirer  for  the 
transaction  oHsel  the  additional  cost  to 
the  FDIC  of  protecting  uninsured 
liabilities,  in  comparison  with  the  cost 
of  a  Uquidation.  In  the  handful  of  "too 
big  to  fail"  cases  where  this  cost  test 


was  not  met,  the  FDIC  acted  under  a 
statutory  exception  to  the  cost  test  based 
on  the  "essentiality"  of  the  failing 
institution  to  the  marketplace.  That 
exception  was  used  only  in  a  small 
minority  of  the  total  number  of 
resolutions  the  FDIC  effected. 

Still,  the  de  facto  protection  of 
uninsured  liabilities  fueled  the 
argument  that  such  protected  liabilities 
should  be  assessed.  Since  the 
assessment  base  already  consisted  (as  it 
still  does)  generally  of  total  domestic 
deposits,  the  universe  of  non-assessed 
liabilities  was  limited  to  foreign 
deposits  and  non-deposit  liabilities. 

Section  141(a)  of  FDICIA  amended 
section  13(c)  of  the  FDI  Act  to  impose 
a  revised  test  for  failure  resolution. 
Instead  of  requiring  that  the  resolution 
be  no  more  costly  than  liquidation,  the 
new  test  requires  use  of  the  resolution 
method  that  is  least  costly  to  the 
affected  deposit  insurance  fund. 
Provisions  for  present-value  analyses 
and  documentation  are  specified  in 
order  to  determine  the  least-costly 
resolution  method.  The  FDIC  may  not 
protect  uninsured  deposits  unless  it  is 
less  costly  to  provide  such  protection 
than  not  to  do  so.  Further,  the  FDIC  is 
prohibited  from  pursuing  any  action, 
directly  or  indirectly,  that  would  have 
the  effect  of  increasing  losses  to  the 
insurance  fund  by  protecting  foreign 
deposits  (generally  meaning  deposits 
payable  only  outside  the  United  States). 
Hence,  all-deposit  P&A  transactions  are 
still  permitted,  provided  the  insurance 
fund  does  not  incur  any  loss  with 
respect  to  such  deposit  liabilities  in  an 
amount  greater  than  the  loss  which 
would  have  been  incurred  with  respect 
to  such  liabilities  if  they  had  not  been 
assumed  by  the  acquirer. 

The  perceived  "too  big  to  fail" 
doctrine  has  been  replaced  by  a  new 
statutory  exception  for  situations 
involving  "systemic  risk".  In  such 
cases — as  determined  by  consensus 
among  the  FDIC.  the  Board  of  Governors 
of  the  Federal  Reserve  System,  and  the 
Secretary  of  the  Treasury  (in 
consultation  with  the  President) — the 
FDIC  may  take  action  or  provide 
assistance  as  necessary  to  avoid  or 
mitigate  the  systemic  effects  of  failure. 
However,  the  FDIC  is  required  to 
recover  the  losses  incurred  under  the 
systemic  risk  exception  through  one  or 
more  special  assessments  on  the 
members  of  the  affected  insurance  fund. 
As  yet,  this  exception  has  not  been 
used. 

The  net  result  going  forward  is  that 
for  any  individual  resolution,  protection 
will  be  provided  only  for  insured 
deposits  unless  it  is  less  costly  to 
protect  uninsured  deposits  as  well.  In 


any  instance  (expected  to  be  quite  rare) 
in  which  the  "systemic  risk"  exception 
might  be  triggered,  the  FDIC  is  required 
to  recover  the  loss  to  the  applicable 
deposit  insurance  fund  by  means  of  a 
special  assessment  on  the  members  of 
that  fund. 

It  has  been  argued  in  the  past  that  the 
assessment  base  should  be  expanded 
beyond  total  domestic  deposits  in  order 
to  conform  the  base  to  the  actual 
protections  provided  by  the  FDIC  under 
the  failure-resolution  policies.  However, 
many  now  believe  that,  given  the  new 
failure-resolution  policies,  this  rationale 
for  expanding  the  base  has  been 
weakened.  (Of  course,  a  shrinking  of  the 
assessment  base  might  be  viewed  as 
warranted  under  the  failure-resolution 
requirements,  or  an  expansion  might  be 
warranted  for  other  reasons.) 

D.  Depositor  Preference 

In  August  1993,  Congress  enacied 
legislation  establishing  the  priority 
order  for  payment  on  claims  agaii^  an 
institution  in  receivership.  As  amended 
by  this  legislation,  section  ll(d)(ll)of 
the  FEH  Act  now  provides  for  the 
priority  of  deposit  Uabilities  of  the 
institution  over  other  general  or  senior 
liabilities.  (Subject  to  the  cross- 
guarantee  provisions  of  section  5(e)  of 
the  FDI  Act,  claims  with  priority  over 
deposit  liabilities  are  secured  claims  to 
the  extent  of  the  security,  and 
administrative  expenses  of  the  receiver.) 
This  situation  raises  the  question  of 
whether,  or  to  what  extent,  the 
assessment  base  should  reflect  the 
protection  granted  by  this  provision  to 
uninsured  deposits. 

III.  Analytical  Framework 

A.  Evaluation  Criteria 

It  is  the  FDIC's  intention  to  apply  an 
assessment  base  definition  that 
addresses  the  requirements  of  the 
deposit  insurance  program  over  the  long 
run,  rather  than  one  designed  only  to 
respond  to  the  current  conditions  in  the 
banking  industry.  To  this  end,  the  FDIC 
has  identified  certain  characteristics 
that  it  believes  can  be  used  as  criteria 
for  analyzing  and  comparing  alternative 
definitions.  These  criteria,  which 
address  the  issues  and  concerns 
discussed  in  the  preceding  section,  are 
outlined  below.  They  are  applied  in  the 
final  section  of  this  Notice  as  a 
fi-amework  for  analyzing  various 
alternative  assessment-base  definitions. 

In  the  questions  at  the  end  of  this 
section,  comment  is  sought  on  the 
usefulness  of  these  criteria  in  selecting 
an  assessment-base  definition,  as  well  as 
on  whether  additional  or  alternative 
criteria  should  be  applied. 


1.  Fairness 

This  criterion  refers  to  the  extent  to 
which  institutions  are  neither 
systematically  favored  nor 
systematically  disadvantaged  due  to 
factors  such  as  size  and  geographic 
location.  Under  this  concept  of  fairness, 
similar  institutions  operating  under 
similar  circumstances,  and  representing 
similar  risks  of  failure  and  magnitude  of 
potential  loss  to  the  insurance  fund, 
would  generally  incur  similar  insurance 
costs. 

Fairness  may  suggest  that  claims 
receiving  potentially  equal  protection  in 
the  event  of  a  failure  be  assessed 
equally.  Similarly,  since  there  are 
varying  degrees  of  protection  for 
different  categories  of  claims,  it  could  be 
argued  that  fairness  demands  higher 
assessment  payments  for  greater  degrees 
of  protection. 

Fairness  may  also  refer  to  the  extent 
to  which  abnormal  occurrencHS,  such  as 
the  receipt  at  quarter  end  of  an 
unusually  large  deposit  to  be  held  only 
briefly  by  the  institution,  affect  the 
amount  of  an  Institution's  assessments. 
In  this  regard,  fairness  may  suggest  that 
the  assessment  base  should  be  defined 
in  terms  of  averages,  which  would  help 
smooth  out  the  effects  of  such  abnormal 
occurrences,  rather  than  on  actual  "as- 
of  report-date  data. 

2.  Measurabihty 

This  criterion  refers  to  the  extent  to 
which  the  components  of  the 
assessment  base  can  feasibly  and 
objectively  be  calculated  with  a 
minimum  degree  of  uncertainty  and 
disagreement  by  separate,  independent 
parties  (such  as  the  institution  being 
assessed  and  the  FDIC). 

For  example,  an  assessment  base  that 
is  limited  to  insured  deposits  might 
raise  raeasurability  concerns,  since 
timely  and  reliable  calculations  of  only 
those  deposits  (or  portions  of  deposits) 
that  actually  would  be  covered  by 
insurance  in  the  extent  of  a  failure  might 
not  be  feasible.  (To  the  extent 
measurabihty  is  not  an  issue,  the 
recordkeeping  necessary  to  support 
such  a  calculation  might  be.)  If 
measurabihty  is  a  problem  here,  a 
possible  solution  might  be  to  identify  a 
"proxy"  intended  to  provide  a  less 
precise  (but  related)  substitute  that  is 
more  readily  available  than  actual 
insured  deposits. 

3.  Relation  to  Risk 

This  criterion  refers  to  the  extent  to 
which  the  assessment  base  reflects  the 
degree  of  risk  posed  to  the  deposit 
insurance  funds.  For  example,  there  Is 
a  link  between  the  existing  assessment 
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base,  which  is  based  on  total  domestic 
deposits,  and  the  ma(;nitude  of  the  loss 
the  failure  of  an  institution  could  cause 
its  deposit  insurance  fund. 

C)n  the  one  hand,  private  insurance 
firms  often  base  the  amount  of  their 
premiums  at  least  in  part  on  the  amount 
to  be  paid  out  under  the  policy  if  the 
insured  event  transpires.  This  prac  tice 
might  suggest  an  assessment  base 
consisting  of  insured  deposits  only. 
Such  a  definition  also  would  be 
consistent  with  the  primary  purpjose  of 
federal  deposit  insurance  as  clarified  by 
FDICIA — to  protect  insured  deposits. 

On  the  other  hand,  existing  public 
policy  provides  protection  for  liabjlitjps 
other  than  insured  deposits,  through 
such  measures  as  depositor  preference — 
which  provides  some  protection  to  non- 
insured  domestic  deposits — and 
granting  suf>erior  status  to  secured 
liabilities.  In  addition,  to  the  extent  thdt 
secured  claims  are  elevated  to  a  position 
superior  to  that  of  insured  deposits,  the 
FDIC  may  be  at  greater  risk  of  not 
recovering  the  full  amount  of  its  payout 
on  insured  deposits.  Thus,  a.ssessment 
of  liabilities  other  than  insured  deposits 
is  not  inherently  inconsistent  with  the 
concept  of  defining  the  assessment  base 
in  terms  of  the  magnitude  of  the  risk 
posed  to  the  FDIC. 

4.  Non-Avoidability 

This  criterion  refers  to  the  extent  to 
which  the  assessment  base  precludes  or 
minimizes  transactions  or  adjustments 
made  solely  to  avoid  assessments. 
Under  the  existing  assessment  base, 
which  is  defined  in  terms  of  deposits 
held  "as  of  the  last  day  of  the  quarter, 
avoidance  activities  usually  involve  the 
temporary  transfer  of  deposits  out  of  an 
institution's  deposit  base  for  a  brief 
period  extending  over  quarter  end. 

One  such  example  is  the  movement  of 
deposits  into  non-deposit  instruments 
(such  as  notes  or  repurchase 
agreements)  within  the  same  institution 
just  prior  to  quarter  end,  solely  for  the 

a 089  of  reducing  the  assessment  paid 
e  institution.  The  transferred  funds 
are  returned  to  deposit  accounts  at  the 
beginning  of  the  next  quarier.  after  the 
"as  oV  date  for  determining  the 
institution's  assessment  base. 

Another  example,  which  involves  the 
transfer  of  deposits  from  one  insured 
institution  to  another,  does  not  affect 
the  total  amount  of  assessments 
collected  by  the  FDIC  but  rather  forces 
the  receiving  institution  to  pay 
assessments  on  deposits  that  would 
otherwise  have  been  included  in  the 
transferring  institution's  assessment 
base.  In  this  example,  deposits  are 
transferred  just  prior  to  quarier  end  from 
one  institution  to  another.  The  transfer 


is  reversed  shortly  thereafter.  The  result 
is  to  disadvantage  the  (probably 
unsuspecting)  receiving  institution  by 
increasing  the  deposit  base  on  which  its 
assessments  are  calculated. 

In  both  of  these  examples,  the  result 
is  an  artificial  situation  created  solely 
for  the  purpose  of  avoiding  assessments. 
Such  situations  could  be  mitigated  by 
the  use  of  "average"  data  in  defining  the 
assessment  base. 

5.  Recordkeeping  Burden 

This  criterion  refers  to  the  ease  of 
maintaining  and  reporting  the  data 
needed  for  computing  an  institution's 
assessment  base.  If  encompasses  the 
time  and  effort  necessary  for  any 
additional  recordkeeping  beyond  that 
required  of  reporting  entities  for 
purposes  other  than  assessments. 

The  FDIC  fully  appreciates  the  need 
to  keep  to  a  minimum  any  additional 
recordkeeping  requirements.  However, 
pursuant  to  section  7(b)(5)  of  the  FDI 
Act,  as  amended  by  FDICIA.  each 
insured  depository  institution  must 
maintain  all  records  the  FDIC  may 
require  for  verifying  the  correctness  of 
the  institution's  assessments.  Depending 
on  how  the  assessment  base  is  defined, 
additional  recordkeeping  might  be 
necessary  to  allow  for  the  verification  of 
the  assessment-related  information 
reported  by  an  institution. 

If.  in  responding  to  any  portion  of  this 
Notice,  a  comment  recommends  a 
particular  recordkeeping  requirement, 
the  comraenter  is  requested  to  include 
an  estimate  of  the  amount  of  time  it 
would  take  a  reporting  entity  to  meet 
the  requirement. 

B.  Questions  for  Comment  Regarding 
the  Criteria 

Response  to  the  following  questions  is 
requested: 

1.  Are  the  definitions  of  the 
aforementioned  criteria  sufficient  in 
terms  of  evaluating  the  various  options 
for  defining  the  assessment  base?  If  not, 
provide  suggested  definitions. 

2.  Are  there  any  other  criteria  that 
should  be  considered  in  evaluating  the 
various  options  for  defining  the 
assessment  base?  If  so,  identify  and 
define  those  criteria. 

IV.  Alternative  Assessment-Base 
Dennitions 

This  section  presents  several  options 
for  defining  the  assessment  base.  It  does 
not  attempt  to  address  all  possible 
options,  but  rather  discusses  those  the 
FDIC  has  identified  to  date  as  the 
primary  alternatives. 

Following  a  discussion  of  each  of 
these  options  are  several  specific 
questions  pertaining  to  that  option. 


Response  to  these  questions  is  requested 
from  all  interested  persons. 

A  Status  Quo 

Under  this  option,  the  assessment 
base  would  remain  unchanged,  and  it 
would  continue  to  be  defined,  broadly 
stated,  as  total  domestic  deposits. 
Because  there  would  be  no  changes,  the 
FDIC's  existing  assessment-base 
regulations  would  not  be  amended. 

Retaining  the  existing  definition 
would  avoid  another  regulatory  change 
for  insured  depository*  institutions.  The 
existing  definition  is  generally  well 
understood  and  operable,  and  has 
relatively  few  measurement  problems. 
However,  because  quarter-end  data  are 
used  to  calculate  the  current  assessment 
base,  there  is  a  high  risk  of  assessment 
avoidance,  and  the  problem  of  receiving 
abnormally  large  deposits  or 
misdirected  wire  transfers  at  quarter  end 
would  not  be  addressed. 

Relative  to  assessable  deposits,  there 
has  been  recent  growth  of  other 
liabilities  and  off-balance-sheet 
activities.  If  this  is  a  long-term  trend,  it 
might  not  be  desirable  to  link 
assessments  to  a  base  that  may  be 
shrinking  in  relation  to  overall  banking 
activity  unless  the  protection  provided 
in  connection  with  the  federal  deposit 
insurance  program  is  reduced 
commensurately. 

Commenters  are  requested  to  provide 
an  evaluation  of  this  option  for  defining 
the  assessment  base,  in  terms  of  the 
following  criteria  discussed  in  section 
III  of  this  Notice: 

3.  Fairness 

4.  Measurability 

5.  Relation  to  Risk 

6.  Non-Avoidability 

7.  Recordkeeping  Burden 

8.  Any  other  criteria  suggested  by  the 
commenter. 

Commenters  are  also  requested  to 
respond  to  the  following  specific 
questions  regarding  this  option: 

9.  Should  the  float  deductions  be 
retained  at  their  existing  levels,  or 
should  they  be  modified?  (The 
deduction  for  adjusted  demand  deposits 
is  16^/3  percent  and  the  deduction  for 
adjusted  time  and  savings  deposits  is  1 
percent.)  State  the  advantages  and 
disadvantages  of  the  recommended 
method  for  addressing  the  float 
deduction  for  the  status  quo  option. 

10.  Identify  other  advantages  or 
disadvantages  of  this  option  for  defining 
the  assessment  base. 

B.  Total  Unadjusted  Domestic  Deposits 

Under  this  option,  the  assessment 
base  would  be  defined  in  its  existing 
form  (status  quo),  except  that  current 


assessment  base  adjustments  would  be 
eliminated.  The  float  deductions,  which 
were  established  over  30  years  ago.  are 
the  most  significant  adjustments  to  the 
assessment  base  provided  for  in  the 
current  regulations.  Since  that  time, 
there  have  been  dramatic  changes  in  the 
payments  system  in  the  United  States 
that  may  have  caused  the  current  fioat 
deductions  to  become  obsolete. 
Therefore,  many  advocate  the 
elimination  of  these  float  deductions. 

The  other  existing  adjustments  to  the 
assessment  base  have  a  less  dramatic 
effect  on  the  total  assessments  paid  by 
institutions.  However,  these 
adjustments  complicate  the 
measurability  of  the  assessment  base 
and  increase  the  reporting  and 
recordkeeping  burden. 

Commenters  are  requested  to  provide 
an  evaluation  of  this  option  for  defining 
the  assessment  base,  in  terms  of  the 
following  criteria  discussed  in  section 
III  of  this  Notice: 

11.  Fairness 

12.  Measurability 

13.  Relation  to  Risk 

14.  Non-Avoidability 

15.  Recordkeeping  Burden 

16.  Any  other  criteria  suggested  by  the 
commenter. 

Commenters  are  also  requested  to 
respond  to  the  following  specific 
questions  regarding  this  option: 
^  17.  Should  the  existing  float 

deductions  be  eliminated?  State  the 
advantages  and  disadvantages  of 
eliminating  these  adjustments  to 
deposits. 

18.  Should  other  adjustments  to 
deposits  that  are  currently  provided  for 
be  eliminated  (such  as  "BICs"  and  pass- 
through  reserve  balances)?  State  the 
advantages  and  disadvantages  of 
eliminating  these  adjustments. 

19.  Identify  other  advantages  or 
disadvantages  of  this  option  for  defining 
the  assessment  base. 

C.  Expanded  Base:  Non-Deposit  Secured 
Liabilities 

Under  this  option,  the  assessment 
base  would  consist,  in  general  terms,  of 
total  adjusted  domestic  deposits  plus 
non-deposit  secured  liabilities  (such  as 
secured  notes  and  other  secured 
borrowings).  One  argument  given  for 
assessing  secured  liabilities  is  that  they 
are  protected  before  the  FDIC  in  the 
event  of  a  failure  and.  accordingly, 
increase  the  risk  of  loss  to  the  FDIC. 

Secured  creditors  of  insured 
depository  institutions  are  protected 
against  loss  by  assets  of  the  institution 
that  are  pledged  as  security  for  its  debts 
to  those  creditors.  Because  more 
favorable  terms  can  be  obtained  on 


borrowings  by  pledging  high-quality, 
marketable  assets  as  security,  there  is  a 
tendency  for  institutions  to  pledge  such 
assets  for  that  purpose.  If  the  institution 
were  to  fail,  these  pledged  assets  would 
not  be  available  to  reduce  the  FDIC's 
losses  or  to  settle  the  claims  of  other 
unsecured  creditors.  As  more  of  the 
institution's  assets  are  pledged — often, 
the  highest-quality,  most  marketable 
assets — there  are  fewer  assets  remaining 
to  satisfy  unsecured  obligations, 
including  unsecured  deposit  and  non- 
deposit  liabiUties. 

The  likely  effect  of  a  shrinking  pool 
of  quality  assets  on  the  FDIC  is  to 
increase  its  failure-resolution  costs. 
FDIC  costs  could  be  increased  even 
further  if,  as  is  often  the  case,  the  market 
realizes  beforehand  that  an  institution 
may  be  heading  toward  insolvency. 
Uninsured  and  unsecured  creditors 
typically  flee  an  institution  perceived  to 
be  in  trouble,  leaving  the  institution 
more  dependent  on  secured  borrowings 
for  funding,  and  further  depleting  the 
pool  of  unpledged  assets  available  for 
settling  claims. 

FDICIA  allows  secured  claims  to  be 
paid  up  to  the  fair  market  value  of  the 
assets  pledged  against  those  claims.  12 
U.S.C.  1821(d)(5)(D).  Any  remaining 
portion  is  to  be  treated  as  an  unsecured 
claim.  This  marginally  reduces  the 
FDIC's  exposure  by  restricting  secured 
claimholders'  recoveries  to  the  market 
value  of  the  pledged  assets,  but  by  no 
means  eliminates  the  exposure. 

If  the  assessment  base  were  expanded 
to  include  secured  liabilities,  a  better 
measure  of  these  liabilities  would  be 
necessary.  While  rough  estimates  of 
secured  liabilities  are  obtainable,  an 
institution's  secured,  non-deposit 
borrowings  cannot  at  present  be  readily 
determined  from  data  available  in  the 
institution's  Report  of  Condition.  As  a 
result,  if  the  assessment  base  were 
defined  to  include  non-deposit  secured 
liabilities,  additional  data  (and 
additional  recordkeeping)  would 
probably  be  required. 

Commenters  are  requested  to  provide 
an  evaluation  of  this  option  for  defining 
the  assessment  base,  in  terms  of  the 
following  criteria  discussed  in  section 
III  of  this  Notice: 

20.  Fairness 

21.  Measurability 

22.  Relation  to  Risk 

23.  Non-Avoidability 

24.  Recordkeeping  Burden 

25.  Any  other  criteria  suggested  by  the 
commenter. 

Commenters  are  also  requested  to 
respond  to  the  following  specific 
question  regarding  this  option: 


26.  Identify  other  advantages  or 
disadvantages  of  this  option  for  defining 
the  assessment  base. 

D.  Expanded  Base:  Foreign  Deposits 

Under  this  option,  the  assessment 
base  would  equal,  in  general  terms,  total 
adjusted  domestic  deposits  plus  foreign 
deposits.  Despite  the  fact  that 
obligations  payable  only  outside  the 
United  States  and  certain  other  limited 
areas  (including  "foreign  deposits")  are 
not  covered  by  federal  deposit 
insurance,  they  have  sometimes  been 
protected  in  the  past  by  federal  failure- 
resolution  poUcies.  Since  virtually  all 
foreign  deposits  are  held  by  large  banks 
and  since  large-bank  failures  historically 
have  been  handled  in  a  way  that 
protected  most  depositors,  it  has  been 
argued  that  these  deposits  should  be 
assessed.  Those  who  support  this 
argument  believe  that  assessing  foreign 
deposits  would  help  to  equaUze  a 
perceived  inequality  in  treatment 
between  large  and  small  depository 
institutions. 

However,  recent  changes  in  the 
failure-resolution  process  have  eroded 
this  argument.  Under  FDICIA, 
protection  of  uninsured  deposits, 
including  foreign  deposits,  is  permitted 
only  in  cases  where  a  least-cost 
determination  warrants  such  protection 
or  where  the  systemic-risk  exception  is 
triggered.  In  cases  falUng  within  the 
systemic-risk  exception  (which  are 
expected  to  be  quite  rare),  FDICIA 
requires  special  assessments  on  the 
members  of  the  affected  insurance  fund 
to  cover  the  costs  of  protecting  any 
uninsured  deposits.  (The  statute 
requires  the  special  assessment  without 
reference  to  the  fund's  resources;  thus, 
whether  or  not  foreign  deposits  are 
included  in  the  assessment  base  is 
totally  irrelevant  to  the  applicabiUty  of 
the  special  assessment,  which  is 
apparently  intended  to  be  imposed  on 
all  members  of  the  affected  fund.) 
Another  possible  argument  for 
assessing  foreign  deposits  is  to  offset 
any  losses  resulting  from  a  foreign 
goverrunent's  seizure  of  failed  U.S. 
institutions'  assets  located  within  the 
jurisdiction  of  that  foreign  government. 
While  the  possible  seizure  of  assets  by 
a  host  country  is  a  risk  that  should  not 
be  overlooked,  neither  should  it  be 
exaggerated.  In  the  event  of  such  a 
failure,  it  is  not  clear  who  would  control 
the  liquidation  of  foreign-branch  assets. 

Increased  costs  associated  with 
assessing  foreign  deposits  could  reduce 
the  ability  of  U.S.  depository 
institutions  to  compete  in  foreign  and 
international  markets  and  could 
adversely  affect  their  ability  to  piomote 
exports  from  the  United  States.  There  is 
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reason  to  believe  that  assessment  of 
foraign  deposits  would  cause  many 
depository  institutions  to  convert  their 
foreign  offices  to  subsidiary  depository 
institutions,  thus  prrhaps  substantially 
reducing  the  amount  of  fon^ign  deposits 
tubtect  to  MMSsment. 

Moreover,  many  would  argue  that  if 
foreign  deposits  are  MMMed.  they 
should  also  be  insured.  At  present, 
federal  statute  explicitly  precludes  the 
insurance  coverage  of  foreign  deposits. 
A  change  in  this  situation  would  require 
Congressional  action  and  would  raise  a 
variety  of  issues,  including  the  reaction 
of  foreign  governments  to  US. 
depository  institutions  offering  insure<l 
deposits  in  competition  with  that 
country's  domestic  depository 
institutions 

Commenters  are  requested  to  provide 
an  evaluation  of  this  option  for  defining 
the  assessment  base,  in  terms  of  the 
criteria  discussed  In  section  III  of  thio 
Notice: 

27.  Fairness 

28.  Muasurability 

29.  Relation  to  Risk 

30.  Non-Avoidability 

31.  Recordkeeping  Burden 

32.  Any  other  criteria  suggested  by  the 
commenter. 

Qimmenters  are  also  requested  to 
respond  to  the  following  specific 
question  regarding  this  option: 

33.  Identify  other  advantages  or 
disadvantages  of  this  option  for 
defining  the  assessment  base. 

E.  Expanded  Base:  Total  Liabilitien 

Under  this  option,  the  assessment 
base  would  equal  total  liabilities 
(domestic  and  foreign).'  An  argument 
can  be  made  for  an  assessment-base 
definition  that  is  based  on  all  of  an 
institution's  funding  sources  (eg  ,  tul^l 
liabilities,  not  including  capital)  as 
opposed  to  deposits  alone  As  an 
institution  encounterr.  difficulties,  a 
"flight  to  quality"  often  occurs,  with 
uninsured  depositors  and  unsecured 
creditors  leaving  the  institution.  In  turn, 
fewer  depositors  and  other  creditors  are 
actually  unprotected,  or  face  lossoh.  at 
the  time  of  failure.  As  a  result,  as  assets 
are  liquidated  to  fund  the  withdrawal'of 
uninsured  deposits,  this  flight  to  quality 
reduces  the  amount  of  unpledged  assets 
that  are  available  for  settling  claims, 
which  increases  the  FDIC's  resolution 
costs.  This  argues  for  assessing 
institutions'  liabilities  that  are  protected 
directly  by  deposit  insurance  (insured 
deposits),  as  well  as  indirectly 
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(uninsurtx!   j.jMi.its  and  i»i  i.rc'i 
habilities).  .n  f  .'!'•  f-vent  df  a  fulure. 

FEMC  exptTu-ui  H  with  dejiositorv 
institution  failures  supports  the  premise 
that  all  types  of  an  institution's 
liabilities  are  used  tu  fund  the  activities 
that  CMise  depository  Institution  failures 
and.  thereby,  produce  losses  for  the 
FDiC  Given  this  situation,  it  has  been 
suggested  that  all  of  a  depository 
institution's  Uabilities  should  bo 
assessed  by  the  FDIC  Tiiis  would  also 
remove  any  artificial  incentives  for 
institutions  to  favor  certain  types  of 
liabilities  (e.g.,  non-deposits)  over  other 
types  of  habilities  (e.g.,  deposits)  for 
purposes  of  assessment  avoidance. 

Commenters  are  requested  to  provide 
an  evaluation  of  this  option  for  defining 
the  assessment  base,  in  terms  of  the 
following  criteria  discussed  in  section 
III  of  this  Notice: 

34.  Fairness 

35.  Measurability 

36.  Relation  to  Risk 

37.  Non-Avoidability 

38.  Recordkeeping  Burden 

39.  Any  other  criteria  suggested  by  the 
commenter. 

Commenters  are  also  requested  to 
respond  to  the  following  specific 
question  regarding  this  option: 

40.  Identify  any  other  advantages  or 
disadvantages  of  this  option  for 
defining  the  assessment  base. 

F.  Insured  Deposits  Only 

Under  this  option,  the  assessment 
base  would  equal  insured  deposits  only. 
To  the  extent  that  protection  of  obligees 
in  the  event  of  an  institution  failure  is 
limited  to  insured  deposits,  this 
definition  would  provide  a  balance 
between  protection  and  assessment. 
However,  to  the  extent  non-insurance 
protection  is  given  to  non-insured 
liabilities,  that  balance  is  undermined. 

The  potential  risk  to  the  FDIC  from 
non-insured  liabilities  of  a  depository 
institution,  such  as  secured  borrowings, 
would  be  disregarded  under  this  option. 
In  addition,  other  protected  obligations, 
such  as  uninsured  deposits  potentially 
shehered  by  depositor  preference, 
would  not  be  assessed.  With  regard  to 
uninsured  deposits,  one  might  argue 
that  the  protection  they  receive  is 
provided  at  no  cost  or  risk  to  the  deposit 
insurance  funds,  and  that  such  a  risk 
comes  only  fiom  insured  deposits  and 
secured  liabilities.  Others  might  argue 
that  they  all  fall  within  the  scope  of  the 
protection  provided  by  the  "federal 
safety  net"  and  that  such  protection 
should  somehow  be  taken  into  account 
in  determining  an  institution's  deposit 
insurance  premiums. 

Whatever  the  merits  of  these 
arguments  might  be,  coming  up  with  a 


timely  and  accxirate  figure  for  only  that 
portion  of  an  institution  s  deposits  that 
actually  would  b»e  t-overed  by  deposit 
insurance  were  the  institution  to  fail 
may  pose  significant  reporting 
problems.  For  example,  concerns  have 
been  expressed  regarding  the  difficulty 
of  compiling  data  that  acoirately 
distinguish  between  insured  and 
uninsured  deposits. 

At  present,  the  Reports  of  Condition 
require  data  indicating  the  total  amount 
of  the  institution's  deposits  and  its 
uninsured  deposits.  However,  the  report 
formula  for  computing  uninsured 
deposits  results  in  estimated  amounts 
and  may  not  be  sufficiently  precise  for 
purposes  of  determining  an  institution's 
assessment  base.  Providing  an 
acceptable  level  of  precision  may 
require  an  institution  to  Increase  its  data 
collection  and  analysis  efforts,  resuhing 
in  increased  regulatory  burden. 

Commenters  are  requested  to  provide 
an  evaluation  of  this  option  for  defining 
the  assessment  base,  in  terms  of  the 
following  criteria  discussed  in  section 
111  of  this  Notice: 

41.  Fairness 

42.  Measurability 

43.  Relation  to  Risk 

44.  Non-Avoidability 

45.  Recordkeeping  Burden 

46.  Any  other  criteria  suggested  by  the 
commenter. 

Commenters  are  also  requested  to 
respond  to  the  following  specific 
questions  regarding  this  option: 

47.  In  order  to  alleviate  any  additional 
reporting  burden  associated  with 
reporting  precise  amounts  of  insured 
deposits  under  this  option,  would  it  be 
desirable  to  develop  a  "proxy"  for 
insured  deposits  for  assessment 
purposes?  If  so,  what  would  be  an 
acceptable  method  of  approximation? 

48.  Identify  other  advantages  or 
disadvantages  of  this  option  for  defining 
the  assessment  base. 

G.  Assesf^ment  Base  of  Total  Assets 

Under  this  option,  the  assessment 
base  would  equal  an  institution's  total 
assets.  Conceptually,  an  argument  can 
be  made  for  charging  premiums  against 
those  items  which  pose  a  risk  of  loss  to 
the  deposit  insurance  fiinds,  su<  h  as  r.n 
institution's  assets. 

An  assessment  base  defined  in  terms 
of  assets  might  be  more  easily 
understood  and  less  prone  to 
manipulation  for  assessment-avoidance 
purposes  than  liability-based  measures. 
Based  on  Report  of  Condition  data,  it 
could  be  easily  measured  and  perhaps 
more  predictable  than  a  deposit-based 
definition.  It  also  would  insulate  the 
assessment  base  bom  liability-structure 


decisions  of  the  institution,  creating  an 
assessment  base  that  is  neutral  with 
respect  to  an  institution's  liabilities. 
Because  all  assets  would  be  included  in 
the  base,  this  definition  also  could 
reduce  the  risk  of  assessment  avoidance. 

While  conceptually  appealing,  this 
approach  would  be  a  substantial 
departure  from  tradition,  and  there 
would  be  no  direct  relationship  between 
those  items  assessed  and  those  items 
insured. 

Commenters  are  requested  to  provide 
an  evaluation  of  this  option  for  defining 
the  assessment  base,  in  terms  of  the 
following  criteria  discussed  earlier  in 
section  III  of  this  Notice: 

49.  Fairness 

50.  Measurability 

51.  Relation  to  Risk 

52.  Non-Avoidability 

53.  Recordkeeping  Burden 

54.  Any  other  criteria  suggested  by  the 
commenter. 

Commenters  are  also  requested  to 
respond  to  the  following  specific 
questions  regarding  this  option: 

55.  As  discussed  in  this  section,  there 
can  be  advantages  to  an  assessment  base 
founded  on  assets.  However,  given  that 
numerically,  total  liabilities  is 
equivalent  to  total  assets,  net  of  equity, 
what  would  be  the  advantages  and 
disadvantages  of  using  total  assets,  net 
of  equity,  instead  of  total  liabihties.  to 
define  the  assessment  base? 

56.  Would  an  assessment  base  defined 
in  terms  of  assets  be  more  reflective  of 
risk  to  the  deposit  insurance  funds,  and. 
if  so.  how? 

57.  Identify  other  advantages  or 
disadvantages  of  this  option  for  defining 
the  assessment  base. 

V.  Miscellaneous  Requests  for  Comment 

In  addition  to  the  comments 
requested  elsewhere  in  this  Notice, 
response  to  the  following  questions  is 
invited: 

58.  Should  the  assessment  base  be 
calculated  using  daily  average  data  for 
the  quarter  (total  dollars  for  the  quarter 
divided  by  the  number  of  days  in  the 
quarter),  rather  than  "as-of '  quarter-end 
data?  What  are  the  advantages  and 
disadvantages  of  each  of  these 
approaches?  Are  there  preferable 
alternative  approaches,  and  if  so.  what 
are  they  and  what  are  their  advantages 
and  disadvantages? 

59.  If  daily  averages  over  the  quarter 
were  used,  what  additional 
recordkeeping  would  be  necessary  for 
the  institution?  (Please  describe  and 
quantify.) 

60.  To  what  extent,  if  any.  should  off- 
balance-sheet  items  be  factored  into  the 
assessment  base? 


61.  If  the  assessment  base  is 
redefined,  is  there  a  need  for  a  transition 
period  fi-om  application  of  the  existing 
base  to  application  of  the  new  base?  If 
so,  how  should  the  transition  period  be 
implemented  and  how  long  should  it 
be? 

62.  Should  there  be  an  assessment 
base  for  large  institutions  and  a  different 
assessment  base  for  small  institutions?  If 
so.  what  should  the  respective 
assessment  bases  be?  How  should  "large 
institution"  and  "small  institution"  be 
defined  for  this  purpose? 

63.  What  are  the  implications  (if  any) 
of  a  change  in  the  assessment  base  on 
the  ability  of  insured  depository 
institutions  to  innovate  and  to  keep  up 
with  changes  in  the  marketplace? 

64.  Since  there  are  varying  degrees  of 
protection  for  different  types  of  claims 
resulting  from  a  depository  institution 
failure,  would  "fairness"  require  that 
there  be  some  mechanism  in  the 
assessment  system  for  adjusting 
assessments  to  correspond  to  the  degree 
of  protection  provided?  If  so.  what 
should  that  mechanism  be? 

65.  Are  there  other  desirable  options 
for  defining  the  assessment  base, 
including  modifications  to  the  options 
presented  in  this  Notice?  If  so.  identify 
and  explain  the  options  and  describe 
their  advantages  and  disadvantages. 

66.  What  would  be  the  impact  of  a 
change  in  the  definition  of  the 
assessment  base  on  competition  within 
the  United  States?  Describe  the  impact 
on  domestic  competition  relative  to  the 
assessment  base  options  discussed  in 
section  IV  and  any  additional  options 
suggested  by  the  commenter. 

67.  What  would  be  the  impact  of  a 
change  in  the  definition  of  the 
assessment  base  on  global  competition, 
particularly  with  regard  to  foreign 
deposits?  Describe  the  impact  on  global 
competition  relative  to  the  assessment 
base  options  discussed  in  section  IV  and 
any  additional  options  suggested  by  the 
commenter. 

68.  Please  provide  any  other 
comments  regarding  the  assessment 
base. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  27th  day  of 
September.  1994. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Acting  Executive  Secretary. 

|FR  Doc.  94-24607  Filed  l(K4-94;  8;45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  101  and  122 

Establishment  of  New  Port— Rockford, 
IL 

agency:  U.S.  Customs  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations 
pertaining  to  Customs  field  organization 
by  estabhshing  a  new  port  of  entry  in 
the  Customs  District  of  Chicago,  Illinois. 
North  Central  Region.  The  new  port  of 
entry  would  be  designated  as  Rockford. 
Illinois  and  would  include  Greater 
Rockford  Airport,  which  is  currently 
operated  as  a  user- fee  airport.  This 
change  will  assist  the  Customs  Service 
in  its  continuing  efforts  to  achieve  more 
efficient  use  of  its  personnel,  facifities. 
and  resources,  and  to  provide  better 
service  to  carriers,  importers,  and  the 
general  public. 

DATES:  Comments  must  be  received  on 
or  before  December  5. 1994. 

ADDRESSES:  Written  comments  • 

(preferably  in  triplicate)  may  be  | 

addressed  to  the  Regulations  Branch.       ; 
Office  of  Regulations  and  Rulings.  U.  S. 
Customs  Service.  1301  Constitution 
Avenue  NW..  Washington.  D.  C.  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  Franklin  i 

Court,  1099  14th  Street.  Suite  4000,  < 

Washington.  DC.  ! 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Lund,  Office  of  Inspection  and 
Control.  (202)  927-0540. 

SUPPLEMENTARY  INFORMATION:  | 

Background  i 

To  achieve  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
in  order  to  provide  better  service  to 
carriers,  importers  and  the  public  in  the 
North  Central  Region.  Customs  proposes 
to  amend  §  122.15.  Customs  Regulations 
(19  CFR  122.15).  by  removing  Greater 
Rockford  Airport  from  the  list  of  user- 
fee  airports  and  §  101.3.  Customs 
Regulations  (19  CFR  101.3)  to  add 
Rockford.  Illinois,  as  a  port  of  entr>'.  The 
new  port  would  be  designated  as 
Rockford,  Illinois  and  would  include 
Greater  Rockford  Airport. 

The  criteria  used  by  Customs  in 
determining  v\hether  to  establish  a  port 
of  entry  are  found  in  T.  D.  82-37  (47  FR 
10137),  as  revised  by  T.  D.  86-14  (51  FR 
4559)  and  T.  D.  87-65  (52  FR  16328). 
Under  these  criteria,  a  community 
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requesting  a  port  of  entry  designation 
must; 

( 1 )  Demonstrate  that  the  beneBta  to  be 
derived  justify  the  Federal  Government 
expense  involved: 

(2)  Be  serviced  by  at  least  two  major 
modes  of  transportation  (rail,  air.  wafer 
or  highway); 

(3)  Have  a  minimum  population  of 
300.000  within  the  immediate  service 
area  (approximately  a  70  mile  radius): 
and 

(4)  Make  a  commitment  to  make 
optimal  use  of  electronic  data  transfer 
capabilities  to  permit  integration  with 
Custonjs  Automated  Commercial 
System  (ACS),  which  provides  a  mean^ 
for  el<»ctronic  processing  of  entries  of 
imported  merchandise  Further,  the 
actual  or  potential  Qistoms  workload 
(minimum  number  of  transactions  per 
year)  at  the  proposed  port  of  entry  must 
meet  one  of  several  alternative 
minimum  requirements,  one  of  which  is 
the  condition  that  no  more  than  half  of 
the  required  2.500  consumption  entries 
can  be  attributable  to  one  private  party. 
Lastly,  facilities  at  the  proposed  port  of 
entry  must  include  cargo  and  passenger 
facilities,  warehousing  space  for  the 
secure  sturage  of  imported  cargo 
pending  Tinai  Customs  inspection  and 
release,  and  administrative  office  space, 
inspection  areas,  storage  areas  and  other 
space  netessary  for  regulatory  Customs 
operations. 

The  proposal  set  forth  in  this 
document  originated  as  a  request  from 
the  Rockford  Airport  Authority  that 
Rockford.  Illinois  be  designated  as  a 
port  of  entry.  With  regard  to  the  above 
criteria,  the  Rockford  Airport  Authority 
has  stated  that  the  Federal  Government 
would  benefit  from  the  port  of  entry 
desif^nation  because  Rockford.  Illinois 
would  thus  be  available  to  share  the 
workload  presently  bandied  at  the  port 
of  entry  at  Chicago.  Illinois. 

According  to  a  memorandum  from  the 
Regional  Commissioner.  North  Central 
Region,  in  addition  to  the  airport. 
Rockford  has  two  other  transportation 
modes,  rail  and  highwav. 

According  to  the  Rockford  CJiamber  of 
(xjmnjerce.  the  1990  census  figures 
mdirate  that  the  population  of  the  city 
of  Rockford  is  139.426  and  that  of  the 
Rockford  metropolitan  area  is  stated  to 
be  283.719  A  70  mile  radius  would 
include  several  Illinois  and  Wisconsin 
cities  and  several  northwestern  suburbs 
of  Chicago.  Counting  the  communities 
within  a  70  mile  radius  would  bring  the 
area  population  to  well  over  300.000 

The  number  of  formal  Customs  entries 
in  fiscal  year  1992  was  3539.  with  a 
representation  that  no  more  than  8.4% 
were  attributable  to  one  private  party. 
Regarding  electronic  data  transfer 
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capability,  the  Greater  Rockford  Airport 
Authority  is  committed  to  making 
optimal  use  of  electronic  data  transfer 
capability  to  permit  integration  with 
ACS. 

Lastly,  according  to  the  Regional 
Commissioner's  office,  since  Greater 
Rockford  Airport  is  currently  a  Customs 
user- fee  airport,  it  already  has  a 
workload.  It  is  likely  that  Rockford  will 
continue  to  grow. 

The  District  Director  at  Chicago  has 
verified  that  Rockford's  entries  for  the 
year  1992  exceeded  2.500  formal 
entries,  and  the  Regional  Commissioner 
for  the  North  Central  Region  has  advised 
that  Rockford  appears  to  meet  the 
criteria  for  port  of  entry  status. 

Based  on  the  above.  Customs  believes 
that  there  is  sufficient  justification  for 
the  establishment  of  the  requested  port 
of  entry.  Rockford,  Illinois  meets  an 
appropriate  combination  of  the 
workload  criteria  specified. 

Description  of  Port  Entry  Limits 

The  geographical  limits  of  the 
proposed  Fort  of  Rockford,  llhnois, 
which  would  include  the  Greater 
Rockford  Airport,  would  be  as  follows: 

Bounded  to  the  north  by  the  Illinois/ 
Wisconsin  border.  Bounded  to  the  west 
by  Illinois  State  Route  26;  Bounded  to 
the  south  by  Illinois  State  Route  72:  and 
Bounded  to  the  east  by  Illinois  State 
Route  23  north  to  the  Wisconsin/Illinois 
border. 

Proposed  Amendmeats 

If  the  proposed  port  of  entry 
designation  is  adopted,  the  list  of 
Customs  regions,  districts,  and  ports  of 
entry  at  §  101.3  will  be  amended  to 
include  Rockford,  Illinois  as  a  port  of 
entry  in  the  Customs  District  of  Chicago 
and  the  Greater  Rockford  Airport  will  be 
deleted  from  the  list  of  user-fee  aiqxirts 
in  §122.15. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of         , 
Information  Act  (5  U.S.C  552).  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1  4),  and  §103.11  (b)  of  the 
Customs  Regulations  (19  CFR  103.11 
(b))  on  regular  business  days  between 
the  hours  of  9  a.m.  and  4:30  p.m.,  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings.  LI.  S.  Customs 
Service,  Franklin  Court.  4th  floor.  1099 
14th  St..  NW.,  Washington.  DC.  20005. 


Authority 

This  change  is  propoaed  und«r  the 
authority  of  5  U.S.C  301  and  19  U.S.C  2, 66, 

and  1624 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Customs  routinely  establishes, 
expands,  and  consolidates  Customs 
ports  of  entry  throughout  the  United 
States  to  accommodate  the  volume  of 
Customs-related  activity  in  various  parts 
of  the  country.  Thus,  although  this 
document  is  being  issued  with  notice 
for  pubhc  comment,  because  it  relates  to 
agency  management  and  organization  it 
is  not  subject  to  the  notice  and  public 
procedure  requirements  of  5  U  S.C.  553. 
Accordingly  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  In  addition,  this  proposal  does 
not  meet  the  criteria  for  a  "significant 
regulatory  action"  as  specified  in 
Executive  Order  12866. 

Drafting  Information 

The  pnncipal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 

Dated:  September  19,  1994. 
Samuel  H.  Banks, 
Acting  Commissioner  of  Customs. 
|ohn  P.  Simpaon, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FRDot    94-24611  Filed  10-4-94;  8:45  ani| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  5t 
[FRL-6082-1J 

Air  Ouaiity;  Revision  to  Definition  ot 
Volatile  Organic  Compounds — 
Exclusion  of  Volatite  Mettiyl  Siloxanes 
and  Parachlorot>enzotrtttuor1de 

AGENCf ;  fc-nvnonraentai  Protection 
Agency  (EPA). 
ACTION:  Proposed  nde. 

summary:  The  EPA  proposes  to  revise 
LP  As  definition  of  volatile  organic 
compounds  (VOC)  for  purposes  of 
preparing  State  implementation  plans 
(SIP's)  to  attain  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
under  title  1  of  the  Qean  Air  Act  (Act) 
and  for  the  Federal  implementation  plan 
(FIP)  for  the  Chicago  ozone 
nonattainnient  area.  This  revision  adds 
parachlorobenzotrifluoride  (PCBTF)  and 
volatile  methyl  siloxanes  (VMS)  to  the 
list  of  compounds  excluded  from  the 


definition  of  VOC  on  the  basis  that  these 
compounds  have  negligible  contribution 
to  tropospheric  ozone  formation.  In  ihe 
final  rules  section  of  this  Federal 
Register,  the  EPA  is  approving  thi.-; 
definition  revision  as  a  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  araendment  and  anticipates  no 
adverse  comments,  a  detailed  rationale 
for  the  approval  is  set  forth  in  the  final 
rule.  If  no  adverse  comments  or  requests 
for  a  public  hearing  are  received  in 
response  to  the  final  rule,  no  further 
activity  is  contemplated  in  relation  to 
this  proposed  rule.  If  EPA  receives 
adverse  comments  or  requests  for  public 
hearing  on  the  final  rule,  the  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  30  day  comment 
period  established  by  this  notice  will  be 
the  only  comment  period  instituted  by 
EPA.  Any  requests  for  extensions  of  the 
comment  period  will  be  considered.  The 
EPA  wrill  not  institute  a  second 
comment  period  on  this  notice.  Anv 
parties  interested  in  commenting  on  this 
notice  should  do  so  at  this  time. 
DATES:  Comments  may  be  submitted 
until  November  4, 1994.  Requests  for  a 
public  hearing  must  be  received  by 
November  4,  1994. 
ADDRESSES:  Comments  on  this 
document  should  be  submitted  in 
duplicate  (if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  No.  A- 
93—47,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW,  Washington, 
DC  20460.  Comments  should  be  strictly 
limited  to  the  subject  matter  of  this  rule. 

PUBLIC  HEARING:  If  anyone  contacts  EPA 
requesfinc;  a  public  hearing,  it  will  be 
held  at  H(;search  Triangle  Park,  North 
Carolina.  Persons  wishing  to  request  a 
public  hearing,  wanting  to  attend  the 
hearing  or  wishing  to  present  oral 
testimony  should  notify  Mr.  Williain 
Johnson,  Air  Quality  Management 
Division  (MD-15).  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711,  telephone 
(919)  5«  1-5245.  The  EPA  will  publish 
notice  of  a  hearing,  if  a  hearing  is 
requested,  in  the  Federal  Register.  Any 
hearing  will  be  strictly  limited  to  the 
subject  matter  of  the  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Johnson,  Office  of  Air  Quality 
Planning  and  Standards,  Air  Quality 
Maniigement  Division  (MD-15), 
Rescv.rch  Triangle  Park,  NC  2771 1. 
pboin'(919)  541-5245. 

SUPPLEMENTARY  INFORMATION:  See  the 
infonnation  provided  in  the  final  notice 


which  is  located  in  the  final  rules 
section  of  this  Federal  Register. 

Dated:  Septerclwr  23,  1')94. 
Carol  M.  Browner, 
A  dministrator. 
[FR  Doc.  94-24643  Filfd  10-4-«W:  8:45  am) 
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FEDERAL  COMK^UNICATIONS 
COMf^lSSION 

47  CFR  Part  73 

[MM  Docket  No.  94-112,  RM-a515J 

Radio  Broadcasting  Services; 
Farmviile,  VA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Farmviile  Herald,  Inc..  proposing  the 
allotment  of  Channel  225  A  to  Farmviile. 
Virginia,  as  an  additional  FM  service  to 
the  community.  Channel  225A  can  be 
allotted  to  Farmviile  in  compliance  with 
the  Commission's  minimum  di.stance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  225A  at 
Farmviile  are  North  Latitude  37-18-00 
and  West  Longitude  78-23-48. 
DATES:  Comments  must  be  filed  on  or 
before  November  21,  1994,  and  reply 
comments  on  or  before  December  6, 
1994. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  senr'e  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Matthew  H.  McCormick, 
Reddy,  Begley  &  Martin,  1001  22nd 
Street,  N.W.,  Suite  350,  Washington. 
D.C.  20037  (Counsel  for  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Pam  Blumenthal,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-112.  adopted  September  19,  1994. 
and  .-leased  September  30.  1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCCs  Reference  Center  (Room  239). 
1919«M  Street,  NW,  Washington.  D.C. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copv  contractor.  ITS,  Inc., 
(202)  857-3800.  2100  M  Street.  NW. 
Suite  140,  Washington.  DC.  20037. 


Provisions  of  the  Regulatory 
Fle.<ibili5y  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
thet  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  un'.il  the  matter 
is  no  longer  suhject  to  Commission 
consideration  or  court  review,  ail  e\ 
parte  contacts  are  prohibifed  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allctments. 
See  47  CFR  1.1 204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
)ohn  A.  Karousos, 

Assistant  Chief  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-24556  Filed  10-4-94;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  94-111,  RM-8519] 

Radio  Broadcasting  Services;  Ingatis, 
KS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dana  J. 
Puopolo,  proposing  the  allotment  of 
Charme)  290A  to  Ingalls.  Kansas,  as  the 
community's  first  Ipcal  aural 
transmission  service.  Channel  290A  can 
be  allotted  to  Ingalls  in  compliance  with 
the  Commissions  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  290A  at  Ingalls 
are  37-}9-i8  and  100-27-06. 
DATES:  Comments  must  be  filed  on  or 
l>efore  November  21,  1994,  and  reply 
I  omments  on  or  before  December  6, 
1994. 

ADDRESSES:  Federal  Communicatioris 
Commission,  Washington  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner  .or  its  counsel  or  consultant, 
as  follows:  Dana  ).  Puopolo.  37  Martin 
Street.  Rehoboth,  Massachusetts  0276^- 
2103  (PetitKJ,T,'rj 

FOR  FURTHER  INFORMATION  CONTACT: 
Pam  Blumenthal.  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docke:  No. 
94-111,  adopted  September  19. 1994. 
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and  released  September  30, 1994.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  nonnal  business  hours  in  the 
FCC"s  Reference  Center  (Room  239). 
1919  M  Street.  NW,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS.  Inc. 
(202)  857-3800.  2100  M  Street.  NW. 
Suite  140.  Washington.  DC  20037 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  ail  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  uhich  involve  channel  allotments 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  e.v  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Federal  Communications  Commission. 
|ohn  A.  Kdrousos, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Rules  Division,  Mass  Media  Bureau. 
|FR  Doc.  94-24555  Filed  10-4-94;  8:45  ami 

BILLIMC  CODE  •712-01-M 


Notices 


Federal  I 

VoL  59,  ^4a  192 

Wednesday,  October  5,  1994 


This  section  ol  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appl«cat>le  to  the 
putilic  Notices  of  hearings  and  irtvesngations, 
committee  rrteetings,  agency  decjstons  and 
rulings,  delegations  ot  awttwity,  fiRng  ol 
petitions  and  applications  and  agency 
statements  o<  organization  and  functions  are 
examples  of  dQCurr«nts  appearir^  in  ttiis 
section. 


ADMINISTRATIVE  COriFEREMCE  OF 
THE  UNITED  STATES 

Committee  on  Pjlemaking  and 
Com.Tiitiee  en  Adjudication 

ACTION:  Notice  of  Public  Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92—463),  Qotice  is  hereby  given  of 
meetings  of  the  Committee  on 
Rulemaking  and  the  Committee  on 
Adjudication  of  the  Administrative 
Conference  of  the  United  States. 
AGENCY:  Committee  on  Rulemaking. 
DATES:  Monday,  October  24.  1994,  from 
Z-A  p.m. 

LOCATION:  Office  of  the  Chairman. 
Administrative  Conference,  2120  L 
Street.  NW.,  Suite  500,  Washington,  iX!. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  G.  Miller,  Office  of  the  Chairman. 
Administrative  Conference  of  the 
United  States,  2120  L  Street,  NW.,  Suite 
500.  Washington,  DC  20037.  Telephone: 
(202) 254-7020. 

AGENCY:  Committee  on  Adjudication. 
DATES:  Monday,  November  21,  1994.  at 
9:30  am. 

LOCATION:  Office  of  tbe  Chairman, 
Administrative  Conference.  2120  L 
Street.  NW..  Suite  500,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Nanc",  C.  Miller,  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States,  2 1 20  L  .Street,  NW.,  Suite 
500,  Washington.  DC  20037.  Telephone: 
(202) 254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Rulemaking  will  meet  to 
continue  its  discussion  of  Exemption  8 
of  the  Freedom  of  Information  Act.  The 
Conference's  consultant  for  this  project 
is  Professor  Roy  Schotland  of  the 
Georgetown  University  Law  Center. 

The  Committee  on  Adjudication  will 
meet  to  continue  discussion  of  a  report 
by  Professor  Brian  Shannon,  of  Texas 
Tech  University  Law  School,  on 
susper»STon  and  debarment  in  the 


procurement  and  nonprocurement 
contexts. 

Attendance  at  the  meetings  is  open  to 
the  interested  pubHc,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  one  day  in  advance. 
The  chairman  of  each  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  vrith  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
each  meeting  will  be  available  on 
request. 

Dated:  Septemtwr  29.  1994. 
Jefftey  S.  Lubtien, 
Research  Director. 
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DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

September  30,  1994. 

The  Department  of  Agricuhure  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published,  this  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  the  information 
collection;  (3)  Form  numberfs).  if 
applicable;  (4)  How  often  the 
informalicMi  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contract  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA,  OERM,  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-2118. 

Extensioa 

•  Food  and  Nutrition  .Service 


Affidavit  of  Return  or  Exchange  of  Food 

Coupons 
Form  FNS-135 
On  occasion 
State  or  local  governments;  65.273 

responses;  17,859  hours 
Paul  E.  Jones (703)  305-2385 

•  National  Agricultural  Statistics 
Service 

Cotton  Ginnings 

Semi-annually;  Annualhy;  Semi- 
monthly Sept.-Jan. 

Small  businesses  or  organizations: 
13.030  responses;  1,316  hours 

Larry  Gambrell  (202)  720-5778 

•  Forest  Service 

Youth  ConspTi-ation  Corps  (YCC) 
Application  and  Medical  History 

FS-1 800-3 ,  and  FS-1 800-1 8 

On  occasion 

Indri'iduals  or  households:  26.800 
responses;  2.150  hours  Ransom 
Hughes  (703)  235-8861 

Larr)'  K.  Roberson, 

Deputy  Departmental  Clearance  Officer. 

IFR  Doc.  94-24619  Filed  10-4-94:  8:45  ami 
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Forest  Service 

Intent  to  Prepare  an  Environ rmmial 
Impact  Statement  for  the  CXeer  Cfeek 
Skiing  Corporatfon's  Revised  Master 
Development  Ptan;  Arapaho  National 
Forest;  Lovetand  Basin  and  Lovetand 
VaHey  Ski  Areas;  Clear  Creek  County, 
CO 

agency:  Forest  ServiceHJSDA. 
ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Arapaho  and  Roosevelt 
National  Forests  and  Paw-nee  National 
Grassland  is  proposing  to  determine 
whether  to  approve  a  revision  to  the 
Master  Developm.ent  Plan  for  Lovela.nd 
Basin  and  Loveland  Vallev'  Ski  areas. 
The  revision  is  to  the  Master 
Development  Plan  that  was  approved  by 
the  Forest  Service  on  March  1. 1997. 
Loveland  Basin  and  Loveland  Valley  ski 
areas  are  operated  by  Clear  Creek  Skiing 
Corporation  and  located  entirely  on 
National  Forest  System  lands.  Clear 
Creek  Corporation  was  issued  a  40  year 
permit  on  January  26.  1994  that 
included  a  clause  requiring  them  to 
complete  the  Master  Development  Plan 
within  5  years. 

The  Master  Development  Plan 
revision  includes  new  skiing  terrain. 
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two  new  lifts,  additional  parking, 
upgraded  base  area  facilities,  lift 
replacements,  additional  snowmaking 
lines,  and  a  backcountry  ski  touring 
area. 

The  purpose  of  the  actions  proposed 
by  Clear  Creek  Skiing  Corporation  is  to 
provide  the  highest  quality  skiing 
experience  by  providing  a  wide  variety 
of  skiing  experience,  quality  base  area 
facilities,  and  balanced  capacities.  Some 
of  the  lifts  at  the  ski  areas  are  twenty 
years  old  or  older  and  in  need  of 
replacement.  The  existing  condition 
indicates  a  large  imbalance  of  excess 
trail  capacity  over  lift  capacity. 

The  replacement  of  several  lifts  with 
fixed-grip  quad  chairs  will  allow  for 
greater  life  capacities.  The  addition  of 
two  new  lifts,  and  the  addition  of  new 
skiing  terrain  will  allow  a  diversity  of 
experience  for  beginner,  intermeduite 
and  expert  skiers.  Additional 
snowmaking  lines  will  allow  for  the 
coverage  of  high  wear  areas  and  for 
opening  the  ski  areas  early  to 
accommodate  large  crowds  during  the 
holidays.  Many  of  the  facilities  at  the  ski 
areas  are  in  need  of  renovation  and 
expansion  to  accommodate  expected 
growth. 

The  proposed  action  at  Loveland 
Basin  ski  area  is  to  (1)  Replace  three  lifts 
with  fixed-grip  quad  chairs,  remove  a 
poma  lift,  add  a  new  lift  to  access  75 
acres  of  difficult  and  extreme  skiing;  (2) 
Cilade  terrain  to  add  18  acres  of 
additional  skiing:  (3)  Add 
approximately  4.500  linear  feet  of 
subgrade  piping  for  snowmaking  under 
two  chairlifts.  No  additional  water 
diversion  is  required;  (4)  Rt-place, 
renovate  and/or  add  to  existing  facilities 
including  ticket  office,  rental  and  repair 
shop,  retail  sales  and  storage,  and 
improvement  of  entry  and  skier  plaza 

The  proposed  action  at  Loveland 
Valley  ski  area  is  to  (1)  Replace  one  lift 
with  a  fixed-grip  quad  and  add  a  new 
fixed-grip  quad;  (2)  Add  71  acres  of  new 
terrain  for  easy  and  more  difficult 
skiing;  (3)  Add  snowmaking  lines  to 
cover  45  acres  of  the  new  terrain;  (4) 
Add  a  ticketing  and  restroom  facilities 
near  the  proposed  new  lift  and  an 
addition  to  the  existing  lodge  for 
daycare  and  additional  restaurant 
seating,  (5)  Add  a  500-car  parking  lot 
above  the  existing  eastern  parking  lot 

Also  proposed  is  providing  guided 
backcountry  skiing  into  the  east  face  of 
Mount  TrelcasB.  adjacent  to  Loveland 
Basin  ski  area,  located  outside  of  the 
permit  boundary  but  in  an  area 
designated  as  l-B-2  which  provides  for 
potential  winter  sports  sites  in  the 
Arapaho  and  Roosevelt  and  Pawnee 
National  Grasslands  Forest  Plan  of  1984 


The  purpose  of  the  Environmental 
Impact  Statement  is  to  determine  the 
environmental  effects  of  the  proposed 
action  and  of  any  reasonable  alternative 
actions  that  would  also  achieve  the 
purpose  and  need  while  addressing 
significant  issues  raised  through  public 
comment  and  agency  review. 

The  purpose  of  this  Notice  is  to 
inform  you  that  the  Forest  Service,  with 
the  assistance  of  a  third  party 
contractor,  is  soliciting  your  comments 
and  concerns  about  this  proposed 
action 

The  environmental  analysis  and 
decision-making  process  will  include 
opportunities  for  public  participation 
and  comment  so  that  people  interested 
in  this  proposal  may  contribute  to  the 
final  decision. 

The  Forest  Service  is  now  seeking 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  Comments 
relevant  to  scoping  include:  (1) 
Identifying  potential  issues.  (2) 
identifying  those  issues  to  he  analyzed 
in  depth,  (3)  eliminating  insignificant 
issues,  (4)  identifying  additional 
alternatives  to  the  proposed  action  that 
should  be  considered;  (5)  identifying 
potential  environmental  effects  on  the 
proposed  action  and  alternatives. 
(k?neral  notice  to  the  public  concerning 
the  scope  of  the  analysis  will  be 
provided  by  mailings,  news  releases  and 
a  field  trip 

DATES:  Comments  related  to  the  scope  of 
the  analysis  should  be  received  by 
October  31,  1994  to  ensure  timely 
consideration. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Corey  P.  Wong. 
District  Ranger,  Clear  Creek  Ranger 
District,  101  Chicago  Creek.  P.O.  Box 
3307.  Idaho  Springs.  Colorado,  80452 

FOfl  FURTHER  INFORMATION  CONTACT: 
Sue  Greenley.  Project  Coordinator.  Clear 
Creek  Ranger  District,  101  Chicago 
Creek.  P.O.  Box  3307.  Idaho  Springs. 
Colorado.  80452.  (303)  567-2901. 

SUPPLEMENTARY  INFORMATION:  Loveland 
Basin  and  Loveland  Valley  ski  areas 
have  operated  under  special  use  permit 
since  1937  on  National  Forest  System 
lands  administered  by  the  Arapaho  and 
Roosevelt  National  Forests.  The  permit 
covers  2.300  acres  of  National  Forest 
System  land,  the  area  where  these 
projects  are  proposed. 

The  ski  areas  ojjerate  in  accordance 
with  the  Master  Development  Plan  that 
was  approved  by  the  Forest  Service  on 
March  1,  1977.  Specific  operations  on 
National  Forest  Service  lands  are 
authorized  under  a  special  use  permit 
issued  by  the  Forest  Senice on  January 
26. 1994 


The  proposed  action  is  consistent 
with  the  long-range  goals  for  this  area  as 
defined  in  the  Land  and  Resource 
Management  Plan  for  the  Arapaho  and 
Roosevelt  National  Forests  and  Pawnee 
National  Grassland,  approved  on  May  4. 
1984.  Under  that  Forest  Plan,  the  area 
encompassed  by  Loveland  Basin  and 
Loveland  Valley  ski  areas  is  assigned  to 
management  under  prescription  lB-1. 
This  management  prescription  provides 
management  emphasis  for  the  provision 
of  downhill  skiing  on  e.xisting  downhill 
sites.  The  purpose  of  prescription  IB— 1 
is  to  integrate  ski  area  development  and 
use  with  other  resource  management  to 
provide  healthy  tree  stands,  vegetative 
diversity,  forage  production  for  wildlife 
and  livestock,  and  opportunities  for 
nonmotorized  recreation. 

The  proposed  area  for  guided 
backcountry  skiing,  adjacent  to 
Loveland  Basin  ski  area,  is  assigned  to 
management  under  prescription  lB-2. 
This  management  prescription  provides 
for  potential  winter  sports  sites.  The 
purpose  of  prescription  lB-2  is  for  these 
sites  to  be  maintained  for  future 
downhill  skiing  recreation  opportunities 
and  recreation  opportunities  focus  on 
dispersed  recreation  uses. .Vegetation 
treatment  focuses  on  perpetuating  a 
healthy  forest.  The  Forest  Service  does 
not  anticipate  the  need  for  any 
amendments  to  the  Land  and  Resource 
Management  Plan  as  a  result  of  this 
proposal. 

A  range  of  reasonable  alternatives  to 
the  proposed  action  will  be  considered 
in  the  analysis.  Reasonable  alternatives 
are  those  which  fulfill  the  purpose  and 
need  for  the  proposals  and  address 
significant  issues  that  are  identified 
during  the  scoping  process.  The  only 
specific  alternative  that  has  been 
identified  at  this  time  is  the  "no  action" 
alternative.  If  the  "no  action"  alternative 
is  selected,  the  proposed  project  would 
not  take  place  at  this  time. 

The  analysis  will  address  major  issues 
and  concerns  about  the  proposed  action 
and  alternatives  and  will  disclose  the 
direct  and  indirect  impacts  rela'.o^  to 
those  issues.  The  following  tentative 
issues  have  been  identified:  (1)  Lnpacts 
to  wetlands  and  floodplains;  (2)  Impacts 
to  water  quality;  (3)  Impacts  to 
threatened  and  endangered  species;  (4) 
Impacts  to  visual  quality;  (5)  Impacts  to 
downhill  skiers. 

It  is  anticipated  that  the  Draft 
Environmental  Impact  Statement  will  be 
published  by  November  30,  1994.  The 
Final  Environmental  Impact  Statement 
will  be  completed  in  March,  1995. 

The  comment  period  on  the  Draft 
Environmental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 


publishes  the  Notice  of  Availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  Environmental  Impact 
Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v. 
NRDC  435  US  519,  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  Environmental 
Impact  Statement  stage  but  that  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  may 
be  waived  or  dismissed  by  the  courts. 
City  of  Angoon  v.  Model  (9th  Circuit, 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334  (E.D.  Wis. 
1980).  Because  of  these  court  rulings  it 
is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45  day  comment  period 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  th«.  Final 
Environmental  Impact  Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  of  Environmental 
Quality  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Dated:  September  22,  1994. 
Corey  P.  Wong, 
District  Ranger 
[PR  Doc.  94-24661  Filed  10-4-94;  8:45  ami 
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Cottonwood  Fire  Restoration  Project, 
Tahoe  National  Forest,  Sierra  County, 
CA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
envirorunental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  Tahoe 


National  Forest  will  prepare  an 
environmental  impact  statement  (EIS) 
for  proposed  watershed  restoration, 
timber  salvage,  fuels  reduction,  wildlife 
habitat  improvement,  and  reforestation 
activities  within  the  xx,x.xx-acre 
Cottonwood  Fire  Restoration  Project 
analysis  area  located  in  the  Feather 
River  and  Truckee  River  watersheds. 
The  project  area  is  located  within  all  or 
portions  of  T19N,  R15  &  16E,  T20N, 
R15,  16,  &  17E;  and  T21N,  Rl5.  16.  and 
17E,  MDB&M. 

The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  should  be  made  in 
writing  and  received  by  November  21 , 
1994. 

ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  Steve  Bishop,  District 
Ranger.  Sierraville  Ranger  District.  P  O. 
Box  95,  Sierraville,  CA  96126. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bishop,  District  Ranger, 
Sierraville  Ranger  District,  Sierraville, 
CA  96126.  telephone  (916)  994-3401,  or 
Martha  Twarkins,  Project  Team  Leader, 
at  the  above  location  or  at  (916)  478- 
6293. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  hitent  to  prepare  the  Eastside  Forest 
Restoration  Project  EIS  was  published  in 
the  Federal  Register  on  May  16,  1994 
[59  FR  25440-25441].  That  85,000-acre 
project  was  proposed  to  address  the 
area's  extensive  tree  mortality  and 
overstocked  timber  stands. 
Opportunities  were  identified  to  treat 
those  stands  in  order  to  improve  forest 
health  and  reduce  the  fire  hazard,  while 
concurrently  accomplishing  watershed 
restoration  and  wildlife  habitat 
improvement  goals. 

Significant  new  circumstances  have 
occurred  that  bear  on  the  original 
proposal.  From  August  16  through 
August  31,  1994,  the  48,000-acre 
Cottonwood  Fire  burned  through  the 
Eastside  Forest  Restoration  Project 
analysis  area,  affecting  about  36,300 
acres  of  National  Forest  System  land 
and  11,700  acres  of  lands  of  other 
ownership  on  both  the  Tahoe  and 
Toivabe  National  Forests. 

The  fire  burned  with  high-to- 
moderate  intensity  on  over  90  percent  of 
the  affected  area,  leaving  only  skeletons 
of  burned  trees  and  shrubs.  Less  than  10 
percent  of  the  area  burned  with  low 
intensity,  leaving  partially  burned  or 


scattered  live  trees.  This  loss  of 
vegetation  has  resulted  in  large  areas  of 
exposed  soils  and,  thus,  unstable 
watershed  conditions,  large  amounts  of 
new  fuels,  and  the  loss  of  standing 
timber  and  future  timber  growth 
potential.  The  fire  also  affected  other 
important  resources,  such  as  wildlife 
habitat,  recreation  sites,  xisual  quality, 
historic  and  pre-historic  sites,  fisheries, 
sensitive  plant  and  animal  species,  and 
water  quantity  and  quality. 

The  unhurried  portion  (about  xx.xxx 
acres)  of  Eastside  Forest  Restoration 
Project  EIS  is  being  deferred  for  analysis 
until  the  completion  of  the  Cottonwood 
Fire  Restoration  Project  EIS;  a  revised 
Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  for  the 
remaining  area,  along  with  new  time 
schedules,  vnll  be  placed  in  the  Federal 
Register  at  a  later  date. 

The  Cottonwood  Fire  Restoration 
Project  analysis  area  is  about  xx.xxx 
acres  in  size,  and  includes  x.x,xxx  acres 
of  National  Forest  System  lands  and 
xx.xxx  acres  of  lands  of  other 
ownerships.  Most  of  the  area  is  in  the 
Feather  River  watershed,  with  a  small 
portion  in  the  Truckee  River  watershed. 
It  is  located  east  of  the  town  of 
Sierraville  and  Highway  89.  north  of 
Sardine  Peak  and  Lewis  Mill,  west  of 
Babbitt  Peak  and  the  crest  of  the  Bald 
Mountain  Range,  and  south  of  the  town 
of  Loyalton.  Major  drainages  within  the 
project  area  include  Cottonwood  Creek. 
Lemon  Canyon,  Turner  Canyon, 
Smithneck  Creek,  Bear  Valley  Creek, 
and  Badenaugh  Canyon.  The  project 
area  includes  all  lands  within  the  fire 
boundary  on  the  Sierraville  Ranger 
District  of  the  Tahoe  National  Forest; 
the  area  burned  on  the  Carson  Ranger 
District  of  the  Toiyabe  National  Forest 
will  be  analyzed  separately. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  analyze  a  range  of 
alternatives  that  address  the  issues 
developed  for  this  area.  One  of  the 
alternatives  will  be  no  treatment.  Other 
alternatives  will  consider  differing 
levels  of  implementation  of  salvage 
treatments,  fuels  reduction,  watershed 
restoration,  road  obhteration,  wildhfe 
habitat  improvement,  and  new  road 
construction  and  reconstruction.  An 
ecological  approach  will  be  used  to 
achieve  multiple-use  management  of  the 
Cottonwood  Fire  area.  It  also  means  that 
the  needs  of  people  and  environmental 
values  will  be  blended  in  such  a  way 
that  this  area's  desired  condition  would 
represent  a  diverse,  healthy,  productive, 
and  sustainable  ecosystem. 

Public  participation  will  be  important 
during  the  analysis,  especially  during 
the  review  of  the  draft  environmental 
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impact  statement.  The  Forest  Service  is 
seeking  information,  comments,  and 
rtssistance  from  Federal.  State,  and  local 
igencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement. 
The  stooping  process  includes: 

1.  Identifying  potential  issues 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e..  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  assignments. 

The  following  list  of  issues  has  been 
identified  through  initial  scoping: 

(1)  To  what  extent  can  the  potential 
for  future  large,  catastrophic  wildlife  be 
reduced  within  the  project  area? 

(2)  To  what  extent  can  the  forest 
health  t>e  restored  within  the  project 
area? 

(3)  What  level  of  timber  commodities 
could  result  from  forest  health 
restoration  projects? 

(4)  To  what  extent  will  erodable  and 
sensitive  soils,  and  thus  long-term  soil 
productivity,  be  affected  by  the 
proposed  activities? 

(5)  To  what  extent  will  the  view  from 
Highways  49  and  89  be  affected'  What 
visual  character  will  result  from  the 
proposed  activities,  and  to  what  extent 
can  visual  quality  be  improved  in 
sensitive  areas  affected  by  the  fire? 

(6)  To  what  extent  will  vegetative 
diversity  be  improved  to  support  a  wide 
variety  of  biological  communities? 

(7)  To  what  extent  and  at  what  timing 
will  wildlife  habitat  be  restored  for  the 
large  variety  of  wildlife  using  the  area? 

(8)  To  what  extent  will  watershed 
conditions  be  improved  and  restored  by 
the  proposed  activities? 

(9)  To  what  extent  will  air  quality  in 
the  Sierra  Valley  and  Truckee  areas  be 
affected  by  the  proposed  activities? 

Comments  from  other  Federal.  State, 
and  local  agencies,  organizations,  and 
individuals  who  may  be  interested  in.  or 
affected  by  the  decision,  are  encouraged 
to  identify  other  significant  issues. 
Public  participation  will  be  solicited 
through  mailing  letters  to  potentially 
interested  or  affected  mining  claim 
owners,  private  land  owners,  and 
special  use  permittees  on  the  Sierraville 
Ranger  District:  posting  information  in 
local  towns,  and  mailing  letters  to  local 


timber  industries.  poUticians.  school 
boards,  county  supervisors,  and 
environmentaJ  groups.  Continued 
participation  will  be  emphasized 
through  individual  contacts.  Public 
meetings  used  as  a  method  of  public 
involvement  during  preparation  and 
review  of  the  draft  environmental 
impact'statement  will  be  aimounced  in 
newspapers  of  general  circulation  in  the 
geographic  area  of  such  meetings  well  in 
advance  of  scheduled  dates. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  December.  1995.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 

Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environftiental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  f)06ition  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  US.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model.  803 
F.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris.  490 
F.  Supp.  1334.  1338  (ED.  Wis.  1980). 
Because  of  the  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-<lay  comment  period  so  that 
substantive  comments  and  objections 
.are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  PoUcy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  expected  to  be 
available  by  March.  1995.  The 
responsible  official  is  John  H.  Skinner, 


Forest  Supervisor.  Tahoe  National 
Forest. 

Dated:  September  26. 1994. 
Larry  Gruvcr, 
Acting  Forest  Supen-isor 
IFR  Doc.  94-24565  Filed  10-4-94;  8:45  ami 
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COMMISSiON  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
ot  the  South  Dakota  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 
Dakota  Advisory  Committee  to  the 
Commission  will  convene  on  October 
28.  1994.  from  1  p.m.  to  3  p.m..  at  the 
Holiday  Inn  Citv  Centre.  100  West  8th 
Street.  Sioux  Falls.  South  Dakota  57102. 
The  purpose  of  the  meeting  will  be  to 
review  and  approve  the  Committee's 
report  on  employment  discrimination 
against  women,  and  discuss  foUowup 
activities. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Rae  Burnett  or 
William  F.  Muldrow.  Director  of  the 
Rocky  Mountain  Regional  Office,  303- 
866-1040  (TDD  303-866-1049). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
ser\ices  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting.  , 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  September  26. 
1994 

Carol-I.ec  HurUy, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  94-24566  Filed  10  4  94;  8:45  ami 
BU.UNC  cooc  ^x^S'0^-f 


DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  use.  Chapter  35). 

Agency:  International  Trade 
Administration  (ITA). 

Title:  Foreign  Buyer  Program: 
Application  and  Exhibitor  Data. 


Agency  Form  Numbers:  ITA-4102P 
and4014P. 

OMB  Approval  Number:  0625-0151. 
Type  of  Request:  i^/^sion  of  a 
currently  approved  collection. 
Burden:  919  hours. 
Number  of  Respondents:  4.080. 
Avg  Hours  Per  Response: 
Approximately  3  hours  for  the  Form 
4102P  and  10  minutes  for  the  4104P. 

Needs  and  Uses:  The  Foreign  Buyers 
Program  encourages  foreign  buyers  to 
attend  selected  domestic  trade  shows  in 
high  export  potential  industries.  Our 
embassies  recruit  buyers  to  attend  the 
shows.  Show  organizers  wishing  to 
obtain  support  must  submit  an 
application  which  is  used  in  selecting 
the  trade  events  to  be  promoted.  U.S. 
exhibitors  also  provide  information 
which  is  used  to  provide  export 
counseling  and  other  services. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202)  395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Tag  Recapture  Card  — 
Southeast  Region. 
Agency  Form  Number:  None  assigned. 
OMB  Approval  Number:  0648-0259. 
Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 
Burden:  8  hours. 
Number  of  Respondents:  240. 
Avg  Hours  Per  Response:  2  minutes. 
Needs  and  Uses:  The  Cooperative 
Marine  Game  Fish  Tagging  Program 
began  in  the  Southeast  Region  in  1971. 
The  primary  objectives  of  the  tagging 
program  are  to  obtain  scientific 
information  on  fish  growth  and 
movement  which  assists  with  stock 
assessments  and  management.  When 
recovering  tagged  fish,  fishermen  are 
asked  to  return  the  tag  and  provide 
certain  information.  This  information  is 
then  matched  with  information 
provided  when  the  fish  was  originally 
tagged. 
Affected  Public:  Individuals. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  Don  Arbuckle, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
caUing  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327,  14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 


information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  DC.  20503. 

Dated:  September  30, 1994 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
IFR  Doc  94-24579  Filed  10-»-94;  8:-l5  am| 
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International  Trade  Administration 
(A-301-801,  A-a31-801J 

Notice  cf  Postponement  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Fresh  Cut  Roses  From 
Colombia  and  Ecuador 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  October  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow  or  Shawn  Thompson,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
tel^^one  (202)  482-0116  or  (202)  482- 
1776,  respectively. 

Postponement 

On  September  20,  1994,  three  of  the 
four  respondents  in  the  antidumping 
duty  investigation  of  fresh  cut  roses 
from  Ecuador  requested  that  the 
Department  postpone  the  final 
determination  in  that  investigation  127 
days,  in  accordance  with  section 
735(a)(2)(A)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  (19  U.S.C. 
1673d(a)(2)(A)),  in  order  to  ensure  that 
the  Department  has  adequate  time  to 
conduct  verification  and  to  consider 
fully  all  the  issues  in  the  case.  In 
addition,  on  September  27,  1994, 
Asocolflores,  the  Colombian  Flower 
Growers  Association,  as  well  as  fourteen 
of  the  sixteen  Colombian  respondents  in 
the  antidumping  duty  investigation  of 
fresh  cut  roses  from  Colombia, 
requested  that  the  Department  postpone 
the  final  determination  in  the 
Colombian  investigation  128  days  in 
order  to  ensure  that  the  Department  has 
adequate  time  to  conduct  verification 
and  to  consider  fully  all  the  issues  in 
the  cases,  in  accordance  with  section 
735(a)(2)(A)  of  the  Act.  On  September 
27,  1994,  the  fourth  Ecuadorian 
respondent  requested  that  the 
Department  align  the  final 
determination  dates  in  the  Colombian 
and  Ecuadorian  cases.  Finally,  on 
September  28,  1994,  the  other 
Ecuadorian  respondents  requested  that 


the  Department  also  align  the  final 
determination  dates  by  postponing  the 
final  determination  128  davs. 

We  find  no  compelling  reasons  to 
deny  these  requests  and  are, 
accordingly,  postponing  the  dates  of  the 
final  determinations  for  both  cases  until 
not  later  than  January  26, 1995, 
pursuant  to  19  CFR  353.20(b)(1). 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  September  28,  1994 
Susan  G.  Esserman, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-24654  Filed  10-*-94;  8:45  ami 
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[C-333-002] 

Cotton  Yarn  From  Peru;  Notice  of 
Proposed  Amended  Conversion 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Cotton  Yam  from  Peru:  Notice 
of  Proposed  Amendment  to  the  Existing 
Conversion  of  the  Scope  of  the  Order 
from  the  Tariff  Schedules  of  the  United 
States  Annotated  to  the  Harmonized 
Tariff  Schedule. 

SUMMARY:  On  January  1.  1989,  the 
United  States  fully  converted  to  the 
international  harmonized  system  of 
tariff  classification.  On  January  11. 
1989,  the  Department  of  Commerce  (the 
Department)  pubhshed  the  Conversion 
to  Use  of  the  Harmonized  Tariff 
Schedule  of  Classifications  for 
Antidumping  and  Countervailing  Duty 
Proceedings  (54  FR  993;  January  11. 
1989)  (1989  Conversion)  for  all 
antidumping  and  countervailing  duty 
orders  in  effect  or  investigations  in 
progress  as  of  January  1,  1989.  The 
Department  now  proposes  to  amend  the 
1989  Conversion  governing  the 
countervailing  duty  order  on  cotton 
yam  from  Peru.  Interested  parties  are 
invited  to  comment  on  this  proposed 
amended  conversion. 

EFFECTIVE  DATE:  October  5.  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martina  Tkadlec  or  Kelly  Parkhill, 
Office  of  Countervailing  Compliance. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230  telephone  (202) 
482-2786. 
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SUPPLEMENTARY  INFORMATION: 
Backgruund 

In  1983,  the  Department  issued  a 
countervailing  duty  order  on  Cotton 
Yam  from  Peru  (C>333-O02)  (48  FR 
4508;  Febr\i4ry  1. 1983).  The  scope  of 
this  order  was  originally  deBned  solely 
in  terms  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers;  no  narrative  product 
description  was  provided.  On  January  1. 
1989.  the  United  States  hilly  converted 
from  the  TSUSA  to  the  Harmonized 
Tariff  Schedule  (HTS).  Section  1211  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  directed 
the  Department  to  "take  whatever 
actions  are  necessary  to  conform,  to  the 
fullest  extent  practicable,  with  the  tariff 
classiFication  system  of  the  Harmonized 
Tariff  Schedule  [fori  all  •    '    'orders 
*   •   *"  in  effect  at  the  time  of  the 
implementation  of  the  HTS. 

Accordingly,  on  January  11.  1989. 
after  reviewing  comments  received  from 
the  public,  the  Department  published 
the  1989  Conversion  for  all  antidumping 
and  countervailing  duty  orders  in  effect 
or  investigations  in  progress  as  of 
January  1. 1989  (54  FR  993).  The  notice 
also  included  the  conversion  of  the 
scope  of  the  referenced  cotton  yam 
order  from  TSUSA  to  HTS  item 
numbers.  The  1989  Conversion  was 
based  on  a  one-to-one  correspondence 
of  the  TSUSA  and  HTS  item  numbers. 
In  the  notice,  the  Department  stated  that 
the  conversion  could  be  amended,  as 
warranted,  at  any  time  during  the 
applicable  proceeding  as  a  result  of  the 
submission  of  comments  or  new  factual 
information. 

As  a  result  of  comments  submitted  to 
the  Department  by  the  importing  public 
and  advice  received  from  the  U.S. 
Customs  Service,  the  Department 
determined  that  the  1989  Conversion 
did  not  accurately  reflect  the  scope  of 
the  countervailing  duty  order  on  cotton 
yam  from  Peru  and,  therefore,  that  the 
conversion  should  be  amended. 

To  rectify  the  problems  in  the  1989 
Conversion,  the  Department,  with  the 
assistance  of  the  U.S.  Customs  Service 
and  the  U.S.  International  Trade 
Commission,  has  once  again  compared 
the  TSUSA-defined  scope  and  the  HTS- 
defined  scope  provided  by  the  1989 
Conversion,  and  identified  those  HTS 
numbers  that  more  reasonably 
correspond  with  the  TSUSA-defined 
scope  of  the  countervailing  duty  order 
on  cotton  yarn  from  Peru.  A  new 
proposed  amended  conversion  is  found 
in  the  attached  appendix. 


Rjs^iii  st  l.r  Public  (oninunt.s 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  amended 
conversion  within  30  days  of  the 
publication  of  this  notice.  All  comments 
must  be  in  writing  (10  copies), 
addressed  to  the  attention  of  the 
Director.  Office  of  Countervailing 
Compliance.  International  Trade 
Administration,  LA  Central  Record  Unit, 
Room  B-099.  14th  Street  and 
Constitution  Avenue.  NW,  Washington. 
DC  20230. 

Dated:  September  28.  1994. 
Susan  G.  Easennan 
Assistant  Secretary  for  Import 
Administration. 

Appendix:  Proposed  Amended  HTS  List  for 
Cotton  Yam  From  Peru  (C-333-002) 

Subheadings  5205  1110  through 
5206.4500,  inclusive. 
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[C-333-402] 

Certain  Textile  Mill  Products  From 
Peru;  Notice  of  Proposed  Amended 
ConwersJon 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Certain  Textile  Mill  Products 
from  Peru:  Notice  of  Proposed 
Amendment  to  the  Existing  Conversion 
of  the  Scope  of  the  Order  from  the  Tariff 
Schedules  of  the  United  States 
Annotated  to  the  Harmonized  Tariff 
Schedule. 

summary:  On  January  1. 1989,  the 
United  States  fully  converted  to  the 
intemational  harmonized  system  of 
tariff  classification.  On  January  11, 
1989,  the  Dt'partment  of  Commerce  (the 
Departmeni]  published  the  Conversion 
to  Use  of  the  Harmonized  Tariff 
Schedule  of  Classifications  for 
Antidumping  and  Countervailing  Duty 
Proceedings  (54  FR  993;  January  11, 
1989)  (1989  Conversion)  for  all 
antidumping  and  countervailing  duty 
orders  in  effect  or  investigations  in 
progress  as  of  January  1,  1989.  The 
Department  now  proposes  to  amend  the 
1989  Conversion  governing  the 
countervailing  duty  order  on  certain 
textile  mill  products  from  Peru. 
Interested  parties  are  invited  to 
comment  on  this  proposed  amended 
conversion. 

EFFECTIVE  DATE:  Octobert  5.  1994. 
F0«  FURTHER  INFORMATION  CONTACT: 
Martina  Tkadlec  or  Kelly  Parkhill. 
Office  of  Countervailing  Compliance, 
ImfKJrt  Administration.  Intemational 


Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  DC  ^fi^O.  telephone  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1985,  the  Department  issued  a 
countervailing  duty  order  on  Certain 
Textile  Mill  Products  from  Pern  (C-333- 
402)  (50  FR  9871;  March  12,  1985).  The 
scope  of  this  order  was  originally 
defined  solely  in  terms  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers;  no 
narrative  product  description  was 
provided.  On  January  1,  1989,  the 
United  States  fully  converted  from  the 
TSUSA  to  the  Harmonized  Tariff 
Schedule  (HTS).  Section  1211  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  directed  the  Department  to 
"take  whatever  actions  are  necessary  to 
conform,  to  the  fullest  extent 
practicable,  with  the  tariff  classification 
system  of  the  Harmonized  Tariff 
Schedule  [for]  all  *   *   *  orders  *   *   *" 
in  effect  at  the  time  of  the 
implementation  of  the  HTS. 

Accordingly,  on  January  11, 1989, 
after  reviewing  comments  received  from 
the  public,  the  Department  published 
the  1989  Conversion  for  all  antidumping 
and  countervailing  duty  orders  in  effect 
or  investigations  in  progress  as  of 
January  1,  1989  (54  FR  993).  The  notice 
also  included  the  conversion  of  the 
scope  of  the  referenced  textile  order 
from  TSUSA  to  HTS  item  numbers.  The 
1989  Conversion  was  based  on  a  one-to- 
one  correspondence  of  the  TSUSA  and 
HTS  item  numbers.  In  the  notice,  the 
Department  stated  that  the  conversion 
could  be  amended,  as  warranted,  at  any 
time  during  the  applicable  proceeding 
as  a  result  of  the  submission  of 
comments  or  new  factual  infoniialion. 

As  a  result  of  comments  submitted  to 
the  Department  by  the  importing  public 
and  advice  received  from  the  U.S. 
Customs  Service,  the  Department 
determined  that  the  1989  Conversion 
did  not  accurately  reflect  the  scope  of 
the  countervailing  duty  order  on  certain 
textile  mill  products  from  Peru  and, 
therefore,  that  the  conversion  should  be 
amended. 

To  rectify  the  problems  in  the  1989 
Conversion,  the  Department,  with  the 
assistance  of  the  U.S.  Customs  Service 
and  the  U.S.  Intemational  Trade 
Commission,  has  once  again  compared 
the  TSUSA-defined  scope  and  the  HTS- 
defined  scope  provided  by  the  1989 
Conversion,  and  identified  those  HTS 
numbers  that  more  reasonably 
correspond  with  the  TSUSA-defined 


scope  of  the  countervailing  duty  order 
on  certain  textile  mill  products  from 
Peru,  A  new  proposed  amended 
conversion  is  foimd  in  the  attached 
appendix. 

Request  for  Public  Comments 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  amended 
conversion  within  30  days  of  the 
publication  of  this  notice.  All  commtints 
must  be  in  writing  (10  copies), 
addressed  to  the  attention  of  the 
Director,  Office  of  Countervailing 
Compliance,  Intemational  Trade 
Administration,  LA  Central  Record  Unit, 
Room  B-099,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Dated:  September  28, 1994. 

Susan  G.  EssermaB 

Assistartt  Secretory  for  Import 
Administration. 

Appendix:  Proposed  Amended  HTS  Lis!  for 
Certain  Textile  Mill  Products  From  Peru  (C- 
333-402) 


5106.1000* 

5106.2000* 

5107.1000* 

5107.2000* 

5108.1060' 

5108.2060* 

5109  1060 

5109.9060 

5111.1170 

5111.1960 

5112.1120t 

5112.1990t 

5204.1100 

5204.1900 

5204.2000 

5207.1000 

5207.9000 

5208  1140 

5208 1180 

5208. 12W 

5208  12  on 

5208  1300 

5208.19:0* 

5208.1940 

5208.1960 

5208  1980 

5208.2120 

52082140 

5208  2160 

5208.2240 

5208.2260 

5208.2280 

5208  2S40 

'Coverage  limiled  to 
(tolded)  or  cabled  yam, 
per  single  yarn. 

tCoverBge  limited  to 
part  of  Tine  animal  hair 

*Cov«rage  limited  to 
salin  weave. 


52082960 
52O8J90O 
5209.1100 
5209.1200 
5209.2100 

5406  iqpo 

5406.2000 
5511.1000 
5511.2000 
5511  3000 
5701.1016 
5701.1020 
5702.3110 
5702.3120 
5702.4110 
5702.4120 
5702-5120 
5702.5140 
5702.9130 
5702.9140 
5703.1000 
5801.1000 
5801.3300 
5801.3400 
5801.3500 
5805.0025 
6002.4200 
6301.2000 
6304.9915 
6306.1100 
6306.2100 
6306.9100 


single  or  inuhiple 
not  exceediug  22  run 

fabric,  wholly  or  in 

iabrib,  not  wholly  of 
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[C-33»-402] 

Certain  Apparel  from  Pen.*;  Notice  of 
Proposed  Amended  Conversion 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

ACTION:  Certain  Apparel  from  Peiu: 
Notice  of  Proposed  Amendment  to  the 
Existing  Conversion  of  the  Scope  of  the 
Order  from  the  Tariff  Schedules  of  the 
United  States  Annotated  to  the 
Hamionized  Tariff  Schedule. 

SUMMARY:  On  January-  1,  1989,  the 
United  States  fully  converted  to  the 
intemational  harmonized  system  of 
tariff  classification.  On  Januarj- 11, 
1989,  the  Department  of  Commerce  (the 
Department)  published  the  Conversion 
to  Use  of  the  Harmonized  Tariff 
Schedule  of  Classifications  for 
Antidumping  and  CountervaiUng  Duty 
Proceedings  (54  FR  993;  January  11 , 
1S89)  (1989  Conversion)  for  all 
antidumping  and  countervailing  duty 
orders  in  effect  or  investigations  in 
progress  as  of  January  1,  1989.  The 
Department  now  proposes  to  amend  the 
1989  Conversion  governing  the 
counteR'ailing  duty  order  on  certain 
apparel  from  Peru.  Interested  parties  are 
invited  to  comment  on  this  proposed 
amended  conversion. 

EFFECTIVE  DATE:  October  5,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martina  Tkadlec  or  Kelly  Parkhill, 
Office  of  Counters' ailing  Compliance, 
Import  Administration,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
ex:  20230,  telephone  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1985,  the  Etepartment  issued  a 
countervailing  duty  order  on  Certain 
Apparel  from  Peru  (G-333-402)  (50  FR 
9871;  March  12. 1985).  The  scope  of  this 
order  was  originally  defined  solely  in 
terms  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  item 
numbers;  no  narrative  product 
description  was  provided.  On  January  1. 
1989,  the  United  States  fully  converted 
from  the  TSUSA  to  the  Harmom'zed 
Tariff  Schedule  (HTS).  Section  1211  of 
the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  directed 
the  Department  to  "take  whatever 
actions  are  necessary  to  conform,  to  the 
fullest  extent  practicable,  with  the  tariff 
classification  system  of  the  Harmonized 
Tariff  Schedule  [for)  all  •  *  *  orders 
*   •   •  "  in  effect  at  the  lime  of  the 
implementation  of  the  HTS. 


Accordingly,  on  Januarj'  11,  1989, 
after  reviewing  comments  received  from 
the  public,  the  Department  published 
the  1989  Conversion  for  all  antidumping 
and  counter\-aiIing  duty  orders  in  effect 
or  investigations  in  progress  as  of 
Jail  jary  1,  1989  (54  FR  993).  The  notit« 
also  included  the  conversion  of  the 
scope  of  the  referenced  apparel  ordor 
from  TSUSA  to  HTS  item  numbers  The 
1989  Conversion  was  based  on  a  one-tf> 
one  correspondence  of  the  TSUSA  and 
HTS  item  numbers.  In  the  notice,  the 
Department  stated  that  the  conversion 
could  be  amended,  as  warranted,  at  any 
time  during  the  applicable  proceeding 
as  a  result  of  the  submission  of 
comments  or  new  factual  information. 

As  a  result  of  comments  submitted  to 
the  Department  by  the  importing  public 
and  advice  received  from  the  U.S. 
Customs  Service,  the  Department 
determined  that  the  1989  Conversion 
did  not  accurately  reflect  the  scope  of 
the  countervailing  duty  order  on  certain 
apparel  frtjm  Peru  and,  therefore,  that 
the  conversion  shoidd  be  amended. 

To  rectify  the  problems  in  the  1989 
Conversion,  the  Departmerh.  with  the 
assistance  of  the  U.S.  Customs  Service 
and  the  U.S.  International  Trade 
Commission,  has  once  again  comparnd 
the  TSUSA-defined  scope  and  the  HTS- 
defined  scope  provided  by  the  1989 
Conversion,  and  identified  those  HTS 
numbers  that  more  reasonably 
correspond  with  the  TSUSA-defined 
scope  of  the  countervailing  duty  order 
on  cejlain  apparel  from  Peru.  A  new 
proposed  amended  conversion  is  found 
in  the  attached  appendix. 

Request  for  Public  Comments 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  amended 
conversion  within  30  days  of  the 
pubhcation  of  this  notice.  All  comments 
must  be  in  writing  (10  copies), 
addressed  to  the  attention  of  the 
Director.  Office  of  Countervailing 
Compliance,  Intemational  Trade 
Administration,  lA  Central  Record  Unit, 
Room  B-099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
ex:  20230. 

Susan  G.  Esserman, 
Asarstant  Secretary  for  Import 

AdrpinLstration.  • 

Appendix:  Proposed  Amended  HTS  LJst  for 
Certain  .\pparel  From  Pern  (0-333-402) 


4202  1240 

6103 12jO 

4202.2270 

6103.1910 

4202.2280 

61032100* 

4202  9215 

6103.2200* 

4202  9260 

6103.2300* 

6102  1000 

6103.2910* 

6102  3010 

6103.4110 

6103.1100 

610342UM 

Kix'jna 
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6103.4310 

6117.1020 

ei03.4910t 

6201  1100 

6104  1100 

6201  9120 

61041310 

6201  9325 

6104  1910 

6202  1100 

610421U0* 

6202  9120 

6104  2300* 

620J  9.-J0 

6104  2910* 

6202. 934U 

6104  3100 

62042100* 

6104  1310 

6204  22  to* 

6104  39io; 

6204  2  100* 

6104  41U0 

6204  2920* 

6104  4310 

6204  3120 

6104  4410 

6204  3U0 

6104S100 

6204  3920 

6104  5310 

6204  4120 

6104  5910' 

e2O4.42:U)0 

6104  6100 

6204.4330 

6104  631% 

62044430 

6104  6920' 

6204  5100 

610S  1000* 

62045320 

6106  1000* 

6204  5920 

6109  1000* 

6204  6100 

6110  1010 

6204  62400 

6110  1020 

6204.6325 

6110  2020* 

62046920 

6110  3015 

6205  2020) 

6116  9100 

62142000 

6116  9364 

6505  9030 

6116.9374 

6505  9040 

6117  1010 

'CowragB 

limited  to  garments  that  would 

be  subject  to  this  ordnr  if  separately  entered 

t  Coverage 

limited  to  garments  having 

embroidery  or  permanently  affixed  applique 

work  on  the  ogder  surface. 

t  Coverage 

limited  to  garments  of  artificial 

fibers,  containing  23  percent  or  more  by 

weight  of  wool  or  fine  animal  hair. 

•  Coverage 

excludes  garments  having 

embroidery  or  permanently  afTixed  applique 

work  on  the  outer  surface. 

0  Coverage 
and  other  are 

excludes  dresses  of  pile  fabric 

sses  of  fabric  having  yams  of 

different  colors. 

■Coverage  excludes  girls'  garments. 

women's  shorts,  women's  trousers  and 

breeches  of  p 

ile  fabric  and  other  women's 

trousers  and  breeches  of  blue  denim 

>  Coverage  i 

Bxcludes  shirts  of  pile  fabric  and 

other  shirts  of  fabric  having  yarns  of  different 

colors. 
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(C-333-0011 

Cotton  Sheeting  and  Sateen  From 
Peru;  Notice  of  Proposed  Amended 
Conversion 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce 
ACnOM:  Cotton  Sheeting  and  Sateen 
from  Peru:  Notice  of  Proposed 
Amendment  to  the  Existing  Conversion 
of  the  Scofke  of  the  Order  from  the  Tariff 
Schedules  of  the  United  States 
Annotated  to  the  Harmonized  Tariff 
Schedule. 

summary:  On  January  1.  1989.  the 
United  States  fully  converted  to  the 
international  harmonized  system  of 
tariff  classification.  On  January  11, 
1989.  the  Department  of  Commerce  (the 


Department)  published  the  Conversion 
to  Use  of  the  Harmonized  Tariff 
Schedule  of  Classifications  for 
Antidumping  and  Counten-ailing  Duty- 
Proceedings  (54  FR  993;  January  11. 
1989)  (1989  Conversion)  for  all 
antidumping  and  countervailing  duty 
orders  in  effect  or  investigations  in 
progress  as  of  January  1.  1989.  The 
Department  now  proposes  to  amend  the 
1989  Conversion  governing  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru. 
Interested  parties  are  invited  to 
comment  on  this  proposed  amended 
conversion. 

EFFECnVE  DATE:  October  5.  1994. 
FOR  FUFtTHER  INFORMATION  CONTACT: 
Martina  Tkadlec  or  Kelly  Parkhill, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W.. 
Washington.  DC  20230.  telephone  (202) 
482-2786 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1983,  the  Department  issued  a 
countervailing  duty  order  on  Cotton 
Sheeting  and  Sateen  from  Peru  (C-333- 
001)  (48  FR  4501;  February  1.  1983). 
The  scope  of  this  order  was  originally 
defined  solely  in  terms  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers;  no 
narrative  product  description  was 
provided.  On  January  1.  1989.  the 
United  States  fully  converted  from  the 
TSUSA  to  the  Harmonized  Tariff 
Schedule  (HTS).  Section  1211  of  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988  directed  the  Department  to 
"take  whatever  actions  are  necessary  to 
conform,  to  the  fullest  extent 
practicable.  \^  ith  the  tariff  classification 
system  of  the  Harmonized  Tariff 

Schedule  (for)  all  •   *   'orders 

in  effect  at  the  time  of  the 
implementation  of  the  HTS 

Accordingly,  on  January  11.  1989. 
after  reviewing  comments  received  from 
the  public,  the  Department  published 
the  1989  Conversion  for  all  antidumping 
and  countervailing  duty  orders  in  effect 
or  investigations  in  progress  as  of 
January  1,  1989  (54  FR  993).  The  notice 
also  included  the  conversion  of  the 
sco|}e  of  the  referenced  cotton  sheeting 
and  sateen  order  from  TSUSA  to  HTS 
item  numbers.  The  1989  Conversion 
was  based  on  a  one-to-one 
correspondence  of  the  TSUSA  and  HTS 
item  numbers.  In  the  notice,  the 
Department  stated  that  the  conversion 
could  be  amended,  as  warranted,  at  any 
time  during  the  applicable  proceeding 


as  a  result  of  the  submission  of 
comments  or  new  factual  information. 

As  a  result  of  comments  submitted  to 
the  Department  by  the  importing  public 
and  advice  received  from  the  US. 
Customs  Service,  the  Department 
determined  that  the  1989  Conversion 
did  not  accurately  reflect  the  scope  of 
the  countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru  and, 
therefore,  that  the  conversion  should  be 
amended. 

To  rectify  the  problems  in  the  1989 
Conversion,  the  Department,  with  the 
assistance  of  the  U.S.  Customs  Ser\ice 
and  the  U.S.  International  Trade 
Commission,  has  once  again  compared 
the  TSUSA-defined  scope  and  the  HTS- 
defined  scope  provided  by  the  1989 
Conversion,  and  identified  those  HTS 
numbers  that  more  reasonably 
correspond  with  the  TSUSA-defined 
scope  of  the  countervailing  duty  order 
on  cotton  sheeting  and  sateen  from 
Peru.  A  new  proposed  amended 
conversion  is  found  in  the  attached 
appendix. 

Request  for  Public  Comments 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  amended 
conversion  within  30  days  of  the 
publication  of  this  notice.  All  comments 
must  be  in  writing  (10  copies), 
addressed  to  the  attention  of  the 
Director.  Office  of  Countervailing 
Compliance.  International  Trade 
Administration.  lA  Central  Record  Unit, 
Room  B-099,  14th  Street  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230. 

Dated  September  28.  1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
Administration. 

Appendix:  Proposed  Amended  HTS  List 
for  Cotton  Sheeting  and  Sateen  From 
Peru  (C-333-002) 

5208.1120 

5208.1240 

5208. 1920* 

52082920* 

5209.1900 

5209.2900 

'Coverage  limited  to  fabric,  wholly  of  satin 
weave. 
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DEPARMENT  OF  COMMERCE 

fntematjonal  Trade  Administration 

North  American  Free-Trade 
Agreement  Article  1904  Binationai 
Panel  Reviews,  Request  for  Pane! 
Review 

AGFVCV:  NAFTA  Secretariat,  United 
States  .Section.  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Notice  of  first  request  for  panel 

review. 

SUMMARY:  On  September  26, 1994 
Maquiladora  Pieles  Pitic.  S.A.  de  CV 
and  Pitic  Leather  filed  a  First  Request 
for  Panel  Review  with  the  U.S.  Section 
of  the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  Panel  review  was 
requested  of  the  final  countervailing 
duty  determination  made  by  the 
International  Trade  Administration  in 
the  administrative  review  respecting 
Leather  Wearing  Apparel  from  Mexico. 
This  detprminaticn  was  published  in 
the  Fedf.ral  Register  on  August  25,  1994 
(59  FR  43815).  The  NAFTA  Secretariat 
has  assigned  Case  Number  USA-94- 
1904-02  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  NAFTA  Secretariat.  Suite 
2061,  14«h  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  CJiapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  fi-om  a  NAFTA 
country  with  review  by  independent 
binationai  panels  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  counfrj' 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binationai  Panels  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
tiled  with  the  U.S.  Section  of  the 
.^jAI-TA  Secretariat,  pursuant  to  Article 
iyU4  of  the  Agreement,  on  September 
26,    9*«4,  requesting  panel  review  of  the 


final  countervailing  duty  administrative 
review  described  above. 
The  Rules  provide  that: 

(a)  a  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  October  26, 1994); 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
vtrithin  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
November  10,  1994);  and 

(c)  the  pane)  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review-. 

Dated:  September  30, 1994. 
James  R.  Holbein. 

United  States  Secretary.  NAFTA  SfHrrftcnat. 
IFR  Doc  94-24659  Filed  10  )  «>4:  8:45  a-Tj) 
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COMMiTTEE  FOR  THE 
IMPLEMESTATION  CF  TEXTILE 
AGREEMENTS 

Delay  in  the  Implementation  of  Export 
Visa  Recjlrerrents  for  Certain  Cctton, 
Woo!,  Man-Made  Fiber,  Silk-blend  and 
Non-Cotton  Vegetable  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Laos 

September  30, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending  the 
effective  date  for  the  implementation  of 
visa  requirements. 

EFFECTIVE  DATE:  October  1.  1994 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerct?, 
(202)482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  es  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
I'.S.C  1854). 


On  September  13. 1994  a  notice  was 
published  in  the  Federal  Register  (.59 
FR  46964)  announcing  the 
establishment  of  export  visa 
requirements  for  textiles  and  textile 
products,  produced  or  manufactured  in 
Laos  and  exported  from  Laos  on  and 
after  October  1.  1994. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  delay  the 
implementation  of  the  visa  requirements 
until  November  15,  1994.  Goods 
exported  from  Laos  during  the  period 
November  15  through  November  30, 
1994  shall  not  be  denied  entry  for  lack 
of  a  visa.  All  goods  exported  after 
November  30. 1994  must  be 
accompanied  by  an  appropriate  export 
visa. 

Interested  persons  are  advised  to  taij? 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consumption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 

Rita  D.  Hayes. 

Chaimwn,  Committee  for  the  Implementation 
of  Tex  I  lie  Agret'.ments. 

Committee  for  the  Imptementation  of  Testiiv 
Agreements 

September  30  1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Wa!,hi:igtf>n.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  September  8. 1994,  by  the 
Chairman,  Committee  for  t.he  Implementation 
of  Textile  Agreements.  That  directive  direrls 
you  to  require  an  export  visa  for  certain 
textiles  and  textile  products,  produced  or 
manufactured  in  Lfos  and  exf»orted  from 
Laos  on  and  afrer  Otlober  1. 1994.  'i'ou  are 
directed  to  delay  the  impjenrentation  of  the 
visa  requirements  until  Nox-ember  15.  1904 

Effective  on  October  1.  1994,  you  a,'*? 
directed  to  amend  t.he  September  8.  l«»f» 
directive  lo  prof:it)!i  entry  ot  textiles  and 
textile  produf  t.s.  produced  or  manufadj.'ed 
in  Laos  and  exported  from  Laos  on  and  afrcr 
November  15,  1994  for  whicii  the 
Gove.Timenf  of  the  Lao  People's  Democmiic 
Republic  has  not  issued  an  appropriate 
export  visa.  Goods  exported  during  the 
period  Niovemher  15. 1994  through 
November  30, 1994  shall  not  be  denied  entr\ 
for  lack  of  a  visa. 

The  Conuniltee  for  the  Implementbiion  ol 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  aflaL*^ 
exception  to  the  rutemaking  provisions  ot  5 
L'.S.C.  553raKl) 


•SO  7  30 
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Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements 

|FR  Doc  94-24653  Filed  10-4-94;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Cotton  Exchange  Proposed 
Emerging  Markets  Debt  Index  Futures 
and  Futures  Option  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Noticeof  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

summary:  The  New  York  Cotton 
E.xchange  (NYCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  emerging  markets  debt  index 
CEMD  Index""  or  "EMOX*"'")  futures 
and  futures  option  contracts.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140  96.  has  determined  that  publication 
of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  November  4.  1994. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
lean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington.  DC  20581. 
Reference  should  be  made  to  the  NYCE 
emerging  markets  debt  index  futures 
and  futures  option  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Ste\  »•  Sherrod  of  the 
Division  of  Economic  Analysis. 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW. 
Washington.  DC  20581.  telephone  202- 
2.54-7303 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
N'  W  .  Washington.  DC.  20581  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202) 254-6314 

Othei  materials  submitted  by  the 
Exchange  in  support  of  the  applications 


for  contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145  9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145  7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  Exchange,  should  send  such 
comments  to  Jean  A.  Webb,  Secretar\-, 
Commodity  Futures  Trading 
Commission,  2033  K  Street.  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington.  DC.  on  September 
29.  1994 
Blake  Lnel. 
Acting  Director 

|FR  Doc  94-24627  Filed  10-1-94;  8:45  ami 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Request  for  Extension 
of  Approval  of  Information  Collection 
Requirements — Cellulose  Insulation 

AGENCY:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

SUMMARY:  In  accordance  with  provisions 
of  the  Paperwork  Reduction  Act  (44 
use.  Chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  through  September  30,  1997. 
of  information  collection  requirements 
set  forth  in  the  Amended  Interim  Safety 
Standard  for  Cellulose  Insulation  (16 
CFR  Part  1209).  The  cellulose  insulation 
standard  prescribes  requirements  for 
flammability  and  corrosiveness  of 
cellulose  insulation  produced  for  sale  to 
or  use  by  consumers.  The  standard 
requires  manufacturers  and  importers  of 
cellulose  insulation  to  test  insulation  for 
resistance  to  smoldering  and  small 
open-flame  ignition,  and  for 
corrosiveness,  and  to  maintain  records 
of  that  testing. 


Additional  Information  About  the 
Request  for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207 

Title  of  information  collection: 
Amended  Interim  Safety  Standard  for 
Cellulose  Insulation  (16  CFR  Part  1209). 

T\j)e  of  truest:  Extension  of 
approval. 

General  description  of  respondents: 
Manufacturers  and  importers  of 
cellulose  insulation. 

Estimated  number  of  respondents:  25. 

Estimated  average  number  of  hours 
per  respondent:  100  per  year. 

Estimated  number  of  hours  for  all 
respondents:  2,500  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  shou)d  be 
addressed  to  Donald  Arbuckle,  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20503:  telephone:  (202)  395-7340. 
Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter.  Office 
of  Planning  and  Evaluation.  Consumer 
Product  Safety  Commission. 
Washington,  fx:  20207;  telephone:  (301) 
504-0416.  extension  2245. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  Septemlier  29.  1994. 
Sadye  E.  Dunn.  * 

Secretary.  Consumer  Product  Safety 

Commission 

jFR  Doc  94-24557  Filed  10-4-94;  8:45  ami 
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Proposed  Collection  of  Information; 
Survey  of  Importers  and  Manufacturers 
of  Fireworks 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C.  Chapter  35).  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in 
the  form  of  a  survey  of  importers  and 
manufacturers  qf  fireworks.  The 
purpose  of  this  sur^•ey  is  to  obtain 
information  about  the  types  and  number 
of  fireworks  devices  they  import, 
manufacture,  or  sell. 

The  Commission  will  use  this 
information  to  determine  if  amendment 
of  regulations  applicable  to  fireworks 


devices  may  be  needed  to  further  reduce 
unreasonable  risks  of  injury  associated 
with  those  products. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington.  DC 
20207. 

Title  of  information  collection:  Survey 
of  Importers  and  Manufacturers  of  Fire 
Works. 

Type  of  request:  Approval  of  a  new 
plan. 

Frequency  of  collection:  One  time. 

General  description  of  respondents: 
Importers  and  manufacturers  of 
fireworks. 

Total  number  of  respondents:  200. 

Number  of  responses  per  respondent: 
1. 

Hours  per  response:  4  to  6 

Total  hours  for  all  respondents:  800  to 
1.200 

Comments:  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
Donald  Arbuckle.  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington,  EX:  20503;  telephone  (202) 
395-7340.  Copies  of  the  request  for 
approval  of  a  collection  of  information 
are  available  fi-om  Francine  Shacter, 
Office  of  Planning  and  Evaluation, 
Consumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0416.  extension  2245. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  September  29,  1994. 

Sadye  E.  Dunn, 

Secretary.  Consumer  Product  Safety 
Commission. 

jFR  Doc,  94-24558  Filed  10-4-94;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 

Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  1994  Fall  General  Board  Meeting 
will  meet  from  8  a.m.  to  5  p.m.  on  9- 
10  November  1994  at  Boiling  Air  Force 
Base.  Washington,  DC  and  the  National 
Academy  of  Sciences,  Washington  DC. 

The  purpose  of  these  meetings  are  to 
deliver  briefings  and  have  discussion's 
for  the  new  members  of  the  Scientific 
Advisory  Board,  to  present  a 
symposium  on  five  Decades  of  Progress 
Toward  New  Horizons,  and  to 
commemorate  the  USAF  Scientific 


Advisory  Board's  50th  Anniversary. 
These  meetings  will  be  open  to  the 
public. 

For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doc  94-24662  Filed  10-04-94;  8:45  am| 
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Department  of  the  Army 

Notice  of  Intent  to  Prepare  a  Draft 

Environmental  Impact  Statement 
(DEIS)  tor  the  Cape  Fear  River 
Feasibility  Study,  New  Hanover  and 
Brunswick  Counties,  North  Carolina 

AGENCY:  U.S.  Army  Corps  of  Engineers 
Wilmington,  District,  DOD. 
ACTION:  Notice  of  Intent. 

SUMMARY:  Deepening  of  the  existing 
channel  from  the  ocean  bar  to  the  Port 
of  Wilmington  is  the  central  feature  of 
the  proposed  action.  Other  features 
included  in  the  proposed  action  consist 
of  widening  three  turning  basins  and 
extending  the  deep  draft  project  about 
1.5  miles  further  up  the  North  East  Cape 
Fear  River.  The  total  length  of 
improvements  is  approximately  35 
miles.  Benefits  which  will  accrue  from 
deepening  of  Wilmington  Harbor 
include  reductions  in  lightloading  of 
vessels  and  vessel  delays.  Shippers  will 
also  be  able  to  use  larger,  more  efficient 
vessels. 

ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Wilmington,  District, 
Environmental  Resources  Branch,  PO 
Box  1890,  Wilmington.  North  Carolina 
28402-1890. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frank  Velverton,  Telephone: 
(910)251-4640. 

SUPPLEMENTARY  INFORMATION:  Three 
alternative  depths  are  being  considered 
for  the  ocean  bar  channel  (42.  44,  and 
46  feet  plus  overdepth)  and  generally 
three  alternative  depths  for  the  river 
channels  (40,  42,  and  44  feet  plus 
overdepth).  Four  types  of  dredging 
equipment  may  be  used  in  this  action. 
A  hopper  dredge  may  be  used  in  the 
lowest  end  of  the  project  and  a  bucket 
and  barge  dredge  in  the  middle  reaches 
of  the  river  (up  to  about  mile  25).  A  rock 
dredge  with  disposal  in  barges  may  be 
used  where  rock  is  present  dow  nstream 
of  mile  25.  The  hopper,  bucket  and 
barge,  and  rock  dredges  will  probably 
dispose  of  dredged  material  in  the 
approved  ocean  dredged  material 
disposal  site  (ODMDS).  A  standard 
hydraulic  pipeline  or  rock  dredge  may 
be  used  from  about  mile  25  upstream. 
The  dredged  material  upstream  of  mile 


25  will  be  pumped  to  Eagle  Island.  In 
the  project  w  here  rock  is  to  hard  to 
dredge,  the  rock  will  require  blasting. 
This  rock  will  then  be  removed  and 
placed  in  the  ODMDS  or  in  Eagle  Island. 

If  suitable  rock  material  is  available 
downstream  of  mile  25,  instead  of 
placement  of  the  rocky  material  in  the 
ODMDS,  an  offshore  fisheries 
enhancement  structure  may  be  created. 

All  private  parties  and  Federal,  State, 
and  local  agencies  having  an  interest  in 
the  study  are  hereby  notified  of  the 
study  and  are  invited  to  comment  at  this 
time.  Also,  scoping  letter  requesting 
input  to  the  study  was  set  to  all  known 
interested  parties  on  September  18, 
1992. 

Based  on  comments  received  to  date, 
a  scoping  meeting  will  not  be  needed. 
All  comments  received  as  a  result  of  this 
notice  of  intent  and  the  scoping  letter 
will  be  considered  in  the  preparation  of 
the  DEIS. 

Significant  issues  to  be  analvzed  m 
the  DEIS  include: 

(1)  Dredging  of  benthic  resources. 

(2)  Blasting  impacts  on  primary- 
nursery  areas,  anadromous  fish,  the 
endangered  shortnose  sturgeon,  sea 
turtles  and  marine  mammals, 

(3)  Potential  Increased  salinity 
especially  in  upstream  areas, 

(4)  Loss  of  wetlands  due  to  widenmg 
of  turning  basins, 

(5)  Impacts  to  cultural  resources. 
The  lead  agency  for  this  project  is  the 

U.S.  Army  Engineer  District, 
Wilmington.  Cooperating  agency  status 
has  to  been  assigned  to.  nor  requested 
by,  any  other  agency. 

The  DEIS  is  being  prepared  in 
accordance  with  the  requirements  of  the 
National  Environmental  Poficy  of  1969. 
as  amended,  and  will  address  the 
relationship  of  the  proposed  action  to 
all  other  applicable  Federal  and  State 
Laws  and  Executive  Orders. 

The  DEIS  is  currently  scheduled  to  be 
'available  in  January  1996. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer 
[FR  Doc.  94-24664  Filed  10-*-94:  845  anii 
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Army  Science  Board;  Notice  of  Closed 
Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(PL.  92—463),  announcement  is  made  of 
the  following  Committee  Meeting: 

Name  of  Committee:  Army  Science 
Board  (ASB) 
Date  of  Meeting:  24  October  1994 
Time  of  Meeting:  0900-1600 
Place:  Office  of  the  Surgeon  General. 
Falls  Church,  VA 
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Agenda:  The  Anny  Science  Board's 
Ad  Hoc  Study  on  "Review  of  Existing 
Toxicity  Data  and  Human  Estimates  for 
Selected  Chemical  Agents  and 
Recommended  Human  Toxicity 
Estimates  Appropriate  for  Defending  the 
Soldier  "  will  meet  to  review 
recommended  toxicity  values.  The 
Army  will  brief  the  data  base, 
methodology,  key  studies,  and  identify 
and  discuss  the  difference  between  the 
recommended  values  and  commonly 
used  values.  This  meeting  will  be  closed 
to  the  public  in  accordance  with  Section 
552b(c)  of  Title  5.  U.S.C  .  specifically 
subparagraph  (1)  thereof,  and  Title  5. 
use.  Appendix  2,  subsection  10(d). 
The  classiHed  and  unclassified  matters 
to  be  discussed  are  so  inextricably 
intertwined  so  as  to  preclude  opening 
all  portions  of  the  meeting.  The  ASB 
Administrative  Officer  Sally  Warner, 
may  be  contacted  for  further 
information  at  (703)  695-0781 
Sally  A.  Warner. 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc.  94-24567  Filed  10-4-94;  8:45  ami 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

(Recommendatloo  94-4) 

Deficiencies  In  Criticality  Safety  at  Oak 
Ridge  Y-12  Plant 

AGENCY:  Defense  Nuclear  Facilities 
Safety  Board. 

ACTION:  Notice:  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  has  made  a 
recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  deficiencies  in  criticaUty 
safety  at  Oak  Ridge  Y-12  Plant  The 
Board  requests  public  comments  on  this 
recommendation. 

DATES:  Comments,  data,  views,  or 
arguments,  concerning  this 
recommendation  are  due  on  or  before 
November  4.  1994. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facihties  Safety  Board.  625  Indiana 
Avenue.  NW..  Suite  700,  Washington, 
ex:  20004-2901 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateh  or  Carole  C. 
Morgan,  at  the  address  above  or 
telephone  (202)  208-6400. 


DATED:  September  30. 1994. 
lohn  T.  Conway. 

Chairman. 

[Recommendation  94-4] 

Deficiencies  in  CriticaUty  Safety  at  Oak 
Ridge  Y-12  Plant 

Datpd:  Sf  ptember  27,  1994. 

The  Defense  nuclear  Facilities  Safety 
Board  (Board)  has  issued  a  number  of 
recommendations  concerning  formality 
of  operations,  including 
Recommendation  92-5.  Discipline  of 
Operations  in  a  Changing  Defense 
Nuclear  Facilities  Complex.  In  that 
recommendation,  the  Board  stated  that 
facilities  schedule  for  continued 
operations  should  develop  a  style  and 
level  of  conduct  of  operations  which  is 
comparable  to  that  achieved  at 
commercial  nuclear  facilities. 
Recommendation  92-5  further  noted 
that,  prior  to  achieving  an  acceptable 
level  of  formality,  major  improvements 
were  required  in  a  number  of  areas, 
including  safety  analysis  reports, 
limiting  conditions  of  operation,  and 
training  and  qualification  of  personnel. 

The  Board  and  its  staff  have  been 
monitoring  the  Department  of  Energy's 
(DOE)  efforts  to  implement  an 
acceptable  level  of  conduct  of 
operations  at  the  Y-12  Plant  in  Oak 
Ridge.  Tennessee,  which  is  scheduled 
for  continued  operations.  The  Board  has 
forwarded  a  number  of  reports  to  DOE 
during  the  last  two  years  indicating  the 
existence  of  safety-related  concerns 
regarding  operations  at  Y-12.  DOE  and 
its  operating  contractor,  Martin-Marietta 
Energy  Systems  (MMES).  have  taken 
some  actions  to  correct  deficiencies: 
however,  a  number  of  recent  events 
have  led  the  Board  to  the  conclusion 
that  more  aggressive  and  comprehensive 
management  actions  are  required  to 
bring  the  level  of  conduct  of  operations 
at  Y-12  to  a  satisfactory  level. 

The  Board  notes  that  during  the  past 
four  months  a  number  of  violations  of 
Operational  Safety  Requirements  and 
other  safety  limits  have  occurred  at  the 
Y-12  Plant.  Most  recently,  the  Board's 
staff  identified  a  substantial  violation  of 
nuclear  criticaUty  safety  limits  within  a 
special  nuclear  material  storage  vault  at 
Y-12.  When  the  staff  identified  this 
deficiency  to  on-site  persormel. 
including  a  senior  MMES  manager,  an 
MMES  nuclear  criticality  safety 
specialist,  and  one  of  DOE's  facility 
representatives,  immediate  corrective 
actions  that  were  required  by  Y-12 
procedures  were  not  taken.  In  fact, 
proper  corrective  actions  that  were 
required  by  Y-12  procedures  were  not 
taken.  In  fact,  proper  corrective  actions 
were  not  taken  until  the  Board's  staff 


informed  the  DOE  Y-12  Site  Manager. 
Subsequently  MMES  curtailed  a  number 
of  operations  at  the  Y-12  Plant.  Reviews 
of  compliance  witlvnuclear  criticality 
safety  limits  at  the  Y-12  Plan  revealed 
that  a  widespread  level  of 
noncompliance  exists. 

In  its  Annual  Report  to  Congress 
(February  1994)  the  Board  noted  that 
personnel  and  procedures  are 
complementary  elements  in 
implementing  conduct  of  operations. 
The  report  stated.  "The  health  and 
safety  of  the  public  and  workers  rest  on 
a  properly  trained  workforce 
accomplishing  tasks  in  a  formal 
deliberate  fashion  in  accordance  with 
reviewed  and  approved  procedures."  In 
responding  to  the  Board's 
Recommendation  93-6,  Maintaining 
Access  to  Nuclear  Weapons  Experience, 
DOE  is  evaluating  the  impact  of 
expertise  presently  being  lost  through 
ongoing  staff  reductions  on  their  ability 
to  perform  nuclear  weapons 
dismantlement  at  Y-12. 

The  Board  recognizes  that  DOE  and 
MMES  management  have  begun  taking 
aggressive  actions  to  correct  the  specific 
problems  of  adherence  to  nuclear 
criticality  safety  limits,  since  the 
nuclear  criticality  safety  occurrence 
referred  to  above.  However,  the  Board 
believes  that  more  remains  to  be  done. 
According,  the  Board  recommends  that: 

(1)  DOE  determine  the  immediate 
actions  necessary  to  resolve  the 
nuclear  criticality  safety  deficiencies 
at  the  Y-12  Plant,  including  actions 
deemed  necessary  before  restarting 
curtailed  operations  and  any 
compensatory  measures  instituted. 
These  actions  should  be  documented, 
along  with  an  explanation  of  how  the 
deficiencies  remained  undetected  by 
MMES  and  DOE  (line  and  oversight). 

(2)  DOE  perform  the  follot\'ing  for 
defense  nuclear  facilities  at  the  Y-12 
Plant: 

(a)  An  evaluation  of  compliance  with 
Operational  Safety  Requirements  and 
Criticality  Safety  Approvals  ICSAs), 
including  a  determination  of  the  root 
case  of  any  identified  violations.  In 
performing  this  assessment.  DOE 
should  use  the  experience  gained 
during  similar  review  at  the  Los 
Alamos  plutonium  facility  and  during 
the  recent  "maintenance  mode"  at  the 
Pantex  Plant. 

fo)  A  comprehensive  review-of  the 
nuclear  criticality  safety  program  at 
the  Y-12  Plant,  including:  the 
adequacy  of  procedural  controls,  the 
utility  of  the  nuclear  criticality  safety 
approvals,  and  a  root  case  analysis  of 
the  extensive  level  of  non-compliance 
found  in  recent  reviews. 


(c)  A  comparison  of  the  current  level  of 
conduct  of  operations  to  the  level 
expected  by  DOE  in  implementing  the 
Board's  Recommendation  92-5. 

(d)  Development  of  plans,  including 
schedules,  to  address  any  deficiencies 
identified  in  the  analyses  conducted 
above. 

(3)  DOE  evaluate  the  experience, 
training,  and  performance  of  key  DOE 
and  contractor  personnel  involved  in 
safety-related  activities  at  defense 
nuclear  facilities  within  the  Y-12 
Plan  to  determine  if  those  personnel 
have  the  skills  and  knowledge 
required  to  execute  their  nuclear 
safety  responsibilities  (in  this  regard, 
reference  should  be  made  to  the 
critical  safety  elements  developed  as 
part  of  DOE's  response  to  the  Board's 
Recommendation  93-1). 

(4)  DOE  take  whatever  actions  are 
necessary  to  correct  any  deficiencies 
identified  in  (3)  above  in  the 
experience,  training,  and  performance 
of  DOE  and  contractor  personnel. 

John  T.  Conway. 
Chairman. 

Appendix — Transmittal  Letter  to  Secretary 
of  Energy 

September  27. 1994. 
Hon.  Hazel  R.  OLeary,    . 
Secretary  of  Energy, 
Washington.  DC. 

Dear  Secretary  OLeary:  On  September  27, 
1994,  the  Defense  Nuclear  Facilities  Safety 
Board,  in  accordance  with  42  U.S.C, 
§  2286a(5),  unanimously  approved 
Recommendation  94—4  which  is  enclosed  for 
your  consideration.  Recommendation  94-4 
deals  with  Deficiencies  in  Criticality  Safety  at 
Oak  Ridge  Y-12  Plant. 

42  use.  §  2286d(a)  requires  the  Board, 
after  receipt  by  you,  to  promptly  malce  this 
recommendation  available  fo  the  public  in 
the  Department  of  Energy's  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  by  DOE  under 
the  Atomic  Energy  Act  of  1954,  42  U.S.C. 
§§  2161-68,  as  amended,  please  arrange  to 
have  this  recommendation  promptly  placed 
on  file  in  your  regional  public  reading  rooms. 

The  Board  will  publish  this 
recommendation  in  the  Federal  Register. 

Sincerely. 
John  T.  Conway, 
Chairman. 
|FR  Doc.  94-24604  Filed  10-^1-94:  845  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Procurement  and  Assistance 
Management  Award,  Renewal,  and 
Extension  of  Management  and 
Operating  Contracts 

AGENCY:  Department  of  Energy 

ACTION:  Notice  of  interim  policy 
statement 

SUMMARY:  The  Department  of  Energy 
today  publishes  an  interim  Acquisition 
Letter  for  public  comment  that  sets  forth 
new  interim  policies  regarding  the 
competition  and  extension  of  the 
Department's  management  and 
operating  contracts.  The  policies 
supersede  Department  of  Energy 
Acquisition  Regulation  Subparts 
917.605  and  970.0001,  pending  the 
issuance  of  a  rule.  Supporting 
deviations  have  been  authorized  by  the 
Procurement  Executive. 

DATES:  The  effective  dates  are  set  forth 
in  the  interim  Acquisition  Letter. 
Comments  are  due  on  or  before 
November  4,  1994. 
ADDRESSES:  Comments  may  be 
submitted  to  Richard  Langston,  Office  of 
Procurement  and  Assistance 
Management  (HR-521.1),  U.S. 
Department  of  Energy,  Washington,  D.C. 
20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Langston,  Office  of 
Procurement  and  Assistance 
Management  (HR-521.1),  US. 
Department  of  Energy,  Washington,  DC. 
20585  (202) 586-8247. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  (Department), 
through  its  Contract  Reform  initiative, 
has  concluded  that  the  Department's 
policies  and  practices  regarding  the 
extension  of  its  management  and 
operating  contracts  need  to  be 
revamped.  Existing  policies  favor 
indefinite  extensions  of  incumbent 
contractors  and,  in  practice,  few 
competitions  for  management  and 
operating  contracts  historically  have 
been  undertaken.  Such  policies  and 
practices  effectively  preclude  the 
introduction  of  new  companies  and  best 
management  practices  into  the 
Department's  laboratory  and  weapons 
production  complex. 

This  new  policy  establishes 
competition  for  performance-based 
management  contracts  (a  new  form  of 
management  and  operating  contract)  as 
the  norm.  Exceptions  to  competition 
will  be  made,  on  a  case  by  case  basis, 
only  in  exceptional  circumstances  and 
only  when  authorized  by  the  Head  of 
the  Agency.  The  underlying  intent  of 
the  new  policy  is  to  balance  the  benefits 


of  a  competitive  environment  with  the 
recognition  that  long-term  contractual 
relationships  can  facilitate  superior 
performance.  Accordingly,  the  policy 
permits  contract  terms  of  up  to  five 
years  with  an  option  to  extend  the  term 
for  an  additional  five  years  for 
competitively  awarded  performance- 
based  management  contracts.  Contracts 
awarded  on  a  noncompetitive  basis, 
however,  will  require  justification  and 
approval  by  the  Head  of  the  Agency 
prior  to  any  extension. 

In  view  of  the  foregoing,  the 
Department  has  issued  the  Acquisition 
Letter  set  forth  below  as  an  interim 
policy,  the  effective  dates  of  which  are 
set  forth  below.  It  is  essential  that  these 
interim  policies  and  procedures  be 
effected  immediately  so  that  the 
Department  can  initiate  procurement 
actions  for  those  contracts  that  will 
expire  in  the  near  term,  but  were  not 
specifically  addressed  in  the  Secretary 
of  Energy's  July  5,  1994  Action 
Memorandum.  A  notice  of  proposed 
rulemaking  is  in  the  process  of  being 
developed. 

The  Department  is  seeking  public 
comment  on  the  Acquisition  Letter  in 
order  to  give  the  public,  including  those 
persons  who  are  affected  by  the  policies, 
an  opportunity  to  comment  on  the 
interim  Letter  before  it  is  finalized. 

Issued  in  Washington,  D.C  ,  on 
September  28,  1994. 
Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management 

Acquisition  Letter  94-14 
September  28.  1994 

Authority 

This  Acquisition  Letter  is  issued  by 
the  Procurement  Executive  pursuant  to 
a  delegation  from  the  Secretary  and 
under  the  authority  of  the  Department  of 
Energv  Acquisition  Regulation  Subpart 
901.301-70. 


Contents 

Citation 

Title 

FAR  17.605 

Award,   Renewal,   and  Ex- 

tension. 

DEAR  917.605 

Award,   Renewal,  and   Ex- 

tension. 

DEAR 

Renewal     ot     management 

970.0001. 

and  operating  contracts 

I.  Purpose 

The  Department  of  Energy  Contract 
Reform  Team  Report  concluded  that  the 
Department's  policies  and  practices 
regarding  the  extension  of  its 
management  and  operating  contracts 
needed  to  be  revamped.  The  Contract 
Reform  Team  found  that  existing 
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policies  favored  indefinite  extensions  of 
incumlient  contractors  and  that  in 
practice,  lew  competitions  for 
management  and  operating  contracts 
were  undertaken. 

Such  policies  and  practices  effectively 
precluded  the  introduction  of  new 
companies  and  best  management 
practices  into  the  Department's 
laboratory  and  weapons  production 
complex.  The  Report  also  recognized 
the  need  to  balance  the  benefits  of  a 
competitive  environment  with  the 
recognition  that  long  contract  terms  of 
up  to  10  years  can  facilitate  superior 
performance. 

The  purpose  of  this  .Acquisition  Letter 
is  to  establish  an  interim  policy  that 
favors  competition,  yet  preserves  the 
benefits  of  long-term  contract 
relationships.  Under  this  new  policy, 
competition  will  be  the  norm. 
Exceptions  to  competition  will  be  made 
only  in  exceptional  circumstances  and 
only  when  authorized  by  the  Head  of 
the  Agency. 

II.  Background 

Subpart  17.6  of  the  Federal 
Acquisition  Regulation  prescribes 
policies  and  procedures  for  award, 
renewal,  and  exteneton  of  management 
and  operating  contracts. 

III.  Guidance 

This  AcquisiAon  Letter  is  issued  to 
revise  and  consolidate  the  policy  and 
procedures  regarding  competing  or 
extending  performance-based 
management  contracts,  a  new  form  of 
management  and  operating  contract. 
The  attached  interim  procedures 
supersede  all  previous  guidance 
regarding  extend  or  compete  decisions. 
They  will  be  used  until  the  rulemaking 
process  is  completed.  A  class  deviation 
from  Department  of  Energy  Acquisition 
Regulation  917.605  and  970.0001  has 
been  authorized  to  implement  the 
attached  procedures.  In  addition,  a  class 
deviation  to  subsection  17.605(b)  of  the 
Federal  Acquisition  Regulation  has  been 
authorized  to  permit  a  revision  to  the 
timing  of  the  Agency  Head 
authorization  for  the  renewal  and 
extension  of  performance-based 
management  contracts  at  the  five-year 
point  in  the  performance  period  under 
certain  circumstances  specified  in  this 
Acquisition  Letter. 

By  Action  Memorandum  dated  July  5. 
1994.  the  Secretary  of  Energy  has  made 
determinations  regarding  certain 
management  and  operating  contracts 
whicb  will  expire  in  the  near  term.  The 
Secretary's  determination  mandates  that 
certain  contracts  be  competed  and  that 
others  be  extended  to  facilitate  either 
competition  or  the  immediate 


negotiation  of  key  elements  of  contract 
reform  into  the  existing  contracts. 
Contracts  awarded  or  extended  pursuant 
to  that  determination  are  subject  to  this 
Acquisition  Letter;  however,  no  further 
action  is  required  relating  to  the 
extension  of  those  contracts  until  the 
time  of  the  next  extend  or  compete 
decision.  Furthermore,  contracts 
extended  pursuant  to  the  Secretary's 
determination  shall  not  include  an 
option  to  extend  the  contract  for  an 
additional  five  years. 

The  term  "performance-based 
management  contract"  denotes  the  new 
form  of  management  and  operating 
contract  that  will  be  used  by  the 
Department  of  Energy  for  the  operation 
of  its  Government-owned,  or  controlled, 
laboratories  and  weapons  production 
facilities.  Its  use  reflects  the 
Department's  policy  and  intent  to 
convert  traditional  management  and 
operating  contracts  to  the  new  form  of 
contract  called  for  in  the  Contract 
Reform  Team  Report. 

IV.  Effective  Date 

This  Acquisition  Letter  is  effective 
upon  the  date  of  issue  shown  above. 

V.  ExpiratioQ  Date 

The  Department  is  seeking  public 
comment  on  these  policies.  The 
Acquisition  Letter  will  remain  in  effect 
on  an  interim  Imsis  until  the  Department 
takes  further  action  after  reviewing  any 
public  comments  on  these  policies. 

Award,  Renewal  and  Extension  of 
Management  and  Operating  Contracts 

/.  Policy 

(a)  It  is  the  policy  of  the  Department 
of  Energy  to  use  full  and  open 
competition  in  the  award  of 
performance- based  management 
contracts,  except  in  e.xceptional 
circumstances  where  it  is  determined 
that  the  use  of  competitive  procedures 
is  incompatible  witii  the  elective  and 
efficient  discharge  of  Departmental 
programs  or  is  otherwise  incompatible 
with  the  paramount  interest  of  the 
Llnited  States,  and  the  Head  of  the 
Agency  authorizes  the  use  of 
noncompetitive  procedures  to  extend 
the  term  of  an  existing  contract.  Such 
authorizations  shall  be  supported  by  a 
written  justification  which  shall  be 
certified  by  the  Head  of  the  Contracting 
Activity  and  the  cognizant  Assistant 
Secretary(s). 

(b)  Performance-based  management 
contracts  shall  normally  be  competed  at 
inception  and  upon  expiration  of  their 
contract  term  as  set  forth  below. 


//.  Contract  Term  and  Options  to  Extend 

(a)  Effective  work  performance  under 
performance-based  management 
contracts  is  facilitated  by  the  use  of 
relatively  long  contract  terms  of  up  to  10 
years.  Accordingly,  competitively 
awarded  performance-based 
management  contracts  shall  provide  for 
a  basic  contract  term  not  to  exceed  5 
years  and  may  include  an  option  to 
extend  the  term  for  a  period  not  to 
exceed  5  years. 

(b)  Contracts  awarded  prior  to  the 
effective  date  of  this  Acquisition  Letter 
using  competitive  procedures  may  be 
modified  to  incorporate  an  option  to 
extend  the  term  of  the  contract  for  a 
period  not  to  exceed  5  years  where: 

(1)  the  total  period  of  performance, 
including  the  continuation,  will  not 
exceed  10  years; 

(2)  the  contractor's  past  performance 
under  the  contract  has  been  determined 
to  be  of  high  quality;  and 

(3)  the  contractor  has  also  agreed  to  a 
contract  modification  necessary  to 
implement  other  performance-based 
management  contract  provisions. 

(c)  Exercise  of  Options.  As  part  of  the 
review  required  by  FAR  17.605(b),  the 
contracting  officer  shall  assess  whether 
competing  the  contract  will  produce  a 
more  advantageous  offer  than  the 
option.  The  incumbent  contractor's  past 
performance  under  the  contract,  the 
extent  to  which  performance-based 
management  contract  provisions  are 
present,  or  can  be  negotiated  into,  the 
contract,  and  the  impact  of  a  change  in 
a  contractor  on  the  Department  s 
discharge  of  its  programs  are 
considerations  that  shall  be  addressed 
in  the  contracting  officer's  decision  that 
the  exercise  of  the  option  is  in  the 
Government's  best  interest.  The 
contracting  officer's  decision  shall  be 
approved  by  the  Head  of  the  Cciitracting 
Activity  and  the  cognizant  Assialant 
Secretary(s).  In  instances  where  a 
contract  has  been  modified,  pursuant  to 
paragraph  (b)  above,  to  incorporate  an 
option  to  extend,  a  justification  for  other 
than  full  and  open  competition  shall  be 
prepared  and  approved  in  accordance 
with  FAR  Part  6  and  DOE  Order 

4200.  IC  prior  to  the  exercise  of  the 
option. 

///.  Procedures  for  Noncompetitive 
Extension 

Exceptional  circumstances,  as  defined 
in  I. (a)  above,  may  exist  that  warrant  the 
noncompetitive  extension  of  a 
performance-based  management 
contract  beyond  the  basic  and  option 
periods.  In  such  cases,  a  performance- 
based  management  contract  may  be 
extended  for  an  additional  period  not  to 


exceed  5  years  when  authorized  by  the 
Head  of  the  Agency.  Requests  for 
extension  shall  be  subject  to  the 
following  procedures: 

(a)  The  Head  of  the  Contracting 
Activity  shall  publicize  the  intent  to 
recommend  a  contract  extension  in  the 
Federal  Register  and  invite  comment 
thereon. 

(b)  A  recommendation  to  extend  a 
performance-based  management 
contract  (other  than  through  the  exercise 
of  an  option  to  extend)  may  be 
submitted  to  the  Head  of  the  Agency 
through  the  Deputy  Assistant  Secretary 
for  Procurement  and  Assistance 
Management  at  any  time,  but  no  later 
than  24  months  prior  to  the  expiration 
of  the  contract  term.  The 
recommendation  shall  be  supported  by: 

(1)  a  justification  for  other  than  full 
and  open  competition  prepared  in 
accordance  with  FAR  Part  6  and  DOE 
Order  4200.1C,  including  a  certification 
by  the  Head  of  Contracting  Activity  and 
cognizant  program  Assistant 
Secretary(s)  that  the  use  of  full  and  open 
competition  is  incompatible  with  the 
effective  and  efficient  discharge  of 
Departmental  programs  or  otherwise 
incompatible  with  the  paramount 
interest  of  the  United  States; 

(2)  a  detailed  description  of  the 
incumbent's  performance  history  in 
areas  such  as  program  accomplishment, 
safety,  health,  environment,  energy 
conservation,  financial  and  business 
management  and  socio-economic 
programs,  including  measurable  results 
against  established  performance 
measures  and  criteria; 

(3)  an  identification  of  significant 
projects  or  other  objectives  planned  for 
assignment  under  the  contract  if 
extended; 

(4)  an  outline  of  principal  issues  and/ 
or  significant  changes  to  be  negotiated 
in  the  terms  and  conditions  of  the 
extended  contract; 

(5)  in  the  case  of  a  Federally  Funded 
Research  and  Development  Center,  a 
review  of  the  use  and  continued  need 
for  FFRDC  designation  in  accordance 
with  FAR  35.017-4; 

(6)  a  determination  that  the 
performance-based  management 
contract  remains  the  appropriate  form  of 
contract;  and 

(7)  any  other  information  pertinent  to 
the  decision. 

(c)  Conditional  Authorization. 
Authorization  to  extend  by  the  Head  of 
the  Agency  shall  be  considered 
conditional  upon  the  successful 
.negotiation  of  the  contract  to  be 
extended  in  accordance  with  the 
Department's  negotiation  objectives. 
The  Head  of  the  Contracting  Activity 
Nhall  advise  the  approving  authority  no 


later  than  6  months  after  receipt  of  the 
conditional  authorization  as  to  whether 
the  Department's  objectives  will  be  met 
and,  if  not,  the  contracting  activity's 
plans  for  competing  the  requirement. 

(d)  Justification.  FAR  6.302  identifies 
statutory  authorities  for  the  use  of  other 
than  full  and  open  competition.  These 
authorities  are  permissive.  Nothing  in 
this  Acquisition  Letter  is  intended  to 
impair  the  availability  of  these 
authorities  for  performance-based 
management  contracts.  However,  it  is 
intended  that  they  be  applied  only 
when  the  use  of  competitive  procedures 
is  incompatible  with  the  effective  and 
efficient  discharge  of  Departmental 
programs  or  is  otherwise  incompatible 
with  the  paramount  interest  of  the 
United  States  . 

IV.  Renewal  of  the  Performance-based 
Management  Contract  Form 

All  performance-based  management 
contracts  shall  be  periodically  reviewed 
to  determine  whether  the  performance- 
based  management  contract  form 
remains  the  most  appropriate  contract 
form.  In  the  case  of  competitively 
awarded  contracts,  the  request  to 
authorize  the  continued  use  of  the 
performance-based  management 
contract  shall  be  submitted  at  least  6 
months  prior  to  the  anticipated  release 
date  of  the  solicitation.  The  Head  of  the 
Contracting  Activity  shall  submit  a 
request  to  authorize  the  continued  use 
of  the  performance-based  management 
form  of  contract  to  the  Head  of  the 
Agency  through  the  cognizant  Assistant 
Secretary(s)  and  the  Deputy  Assistant 
Secretary  for  Procurement  and 
Assistance  Management. 

For  contracts  that  will  be* extended 
using  noncompetitive  procedures,  the 
request  to  authorize  the  continued  use 
of  the  performance-based  management 
contract  shall  be  submitted  as  part  of  the 
extension  recommendation  required  by 
III.(b)(6). 

|FR  Doc.  94-24649  Filed  10-4-94;  8:45  am] 

BILLING  CODE  64S(M>1-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM95-1 -€3-001] 

Ca'-negie  Natural  Gas  Co.;  Proposed 
Changes  m  FERC  Gas  Tariff 

September  29.  1994. 

Take  notice  that  on  September  23, 
1994,  Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  fifing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff  sheet: 

Substitute  Sixth  Revised  Sheet  No.  7 


Carnegie  states  that  the  purpose  of 
this  filing  is  to  correct  an  error  on  Sixth 
Revised  Sheet  No.  7.  That  Sheet  stated 
an  incorrect  Transportation  Cost  Rate. 

The  proposed  effective  date  of  the 
tariff  sheet  listed  above  is  October  1, 
1994. 

Carnegie  states  tliat  copies  of  the 
filing  were  ser\'ed  on  Carnegie's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  practice  and  procedure.  All 
such  protests  should  be  filed  on  or 
before  October  6.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  94-24548  Filed  10—1-94:  8:45  am! 
BILLING  CODE  6717-01-M 

[Docket  No.  RP94-^06-000] 

Carnegie  Natural  Gas  Co.;  Proposed 
Change  in  FERC  Gas  Tariff 

September  29. 1994. 

Take  notice  that  on  September  26, 
1994,  Carnegie  Natural  Gas  Company 
(Carnegie)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1.  the  following  revised 
tariff  sheets: 

Seventh  Revised  Shest  No.  7 
Eighth  Revised  Sheet  No.  7 

The  proposed  effective  date  of 
Seventh  Revised  Sheet  No.  7  is 
September  1.  1994  and  the  proposed 
effective  date  of  Eighth  Revised  Sheet 
No.  7  is  October  1.  1994. 

Carnegie  states  that  it  is  filing  the 
above  tariff  sheets  pursuant  to  Section 
32.2(c)  of  the  General  Terms  and 
Conditions  of  its  FERC-approved  tariff 
as  a  Periodic  Transportation  Cost  Rate 
(TCR)  Filing  to  reflect  a  reduction  in  the 
calculated  projection  of  the  costs  of 
unassigned  upstream  pipeline  capacity 
held  by  Carnegie  on  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  in  excess  of  $0.10/Dth. 

Carnegie  states  that  this  filing  reflects 
a  revision  to  the  projection  Carnegie 
made  in  its  Mid-Cycle  TCR  Filing, 
which  was  filed  on  March  31.  1994  and 
accepted  by  the  Commission  on  April 
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29.  1994.  The  filing  reflet  ts  j  r.duction 
in  the  Transportation  Cost  Rate  from 
$1.6537  to  $1.1109.  Carnegie  fiirfhor 
states  that  the  sole  reason  for  the 
differpiit  effective  dales  and  the  two 
tariff  sheets  is  because  of  the  change  in 
Carnegie's  ACA  rate  fiom  $0.0025  to 
$0.0023  on  October  1,  1«94. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions  and  requests  whatever 
waivers  are  required  to  iniplement  the 
rate  reduction  tffeclivr  September  IB. 
1994. 

Any  person  desiring  to  bo  heard  or  to 
protest  said  filing  should  file  a  niotiun 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385  214  and  385  211  of  the 
Commission's  Rules  and  Ri-gulatioiis. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  6.  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  tu  be  taken,  but  will 
not  serve  to  make  profcstants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell, 
Secrftary- 

|FR  Doc.  94-24549  Filed  10-»-94.  8:45  ami 
BILUNO  COOe  C717-ei-M 

[Docket  No.  RP91-16O-022] 

Columbia  Gulf  Transmission  Co.;  Fund 
Report 

Septemh^T  29.  1994 

Take  n.  tice  that  on  .September  2, 
1994,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  report  summarizing  refunds  disbursed 
on  July  29,  1994,  to  the  cities  of 
Charlottesville  and  Richmond.  Virginia 
(the  Cities) 

Columbia  Gulf  states  that  these 
refunds  covered  the  period  December  1, 
1991,  through  May  31,  1994,  in  the  total 
amount  of  $147,566.48,  including 
$12,116.97  in  interest. 

On  November  9,  1992.  Columbia  Gas 
Transmission  Corporation  and 
Columbia  Gulf  submitted  to  the 
Commission  a  joint  offer  of  settleiimnt 
in  the  above  referenced  dockets 
(Settlement).  On  April  2.  1993.  the 
Commission  issued  an  order  approving 
the  Settlement  On  September  29.  1993. 
the  Commission  issued  an  order  on 


rehearing  approving  the  Settlement  for 
all  consenting  parties  and  severing 
certain  non-consenting  parties  (the 
Cities)  from  the  Settlement  On  October 
13.  1993.  Columbia  Gulf  notified  the 
Commission  that  it  accepted  the 
Settlement  and  filed  rates  to  be 
applicable  to  settling  parties  with  a 
profKised  effective  date  of  October  1. 

1993.  Columbia  Gulf  further  states  that 
refunds  were  made  to  consenting  parties 
on  October  25,  1993,  and  a  refund  report 
concerning  such  refunds  was  filed  on 
November  24,  1993. 

On  May  5,  1994.  the  Cities  filed  a 
motion  for  confirmation  of  status  as 
supporting  parties  to  the  Settlement. 
The  Cities'  motion  was  unopposed  and 
was  granted  by  the  Commission  order 
issued  on  June  22,  1994.  This  refund 
report  addresses  the  refunds  made  to  the 
Cities  as  supporting  parties. 

Columbia  Gulf  states  that  it  computed 
the  refunds  to  the  Cities  in  accordance 
with  the  terms  of  Article  1,  Section  E  of 
the  Settlement.  The  principal  refund 
represents  the  difference  between  the 
amounts  computed  under  settlement 
rates  and  the  rates  actually  charged 
those  customers  for  gas  service  during 
the  refund  period.  Included  in  each 
refund  amount  is  interest  through  July 
28.  1994.  computed  in  accordance  with 
Section  154.67(c)(2)  of  the 
Commission's  Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  October  6,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli, 
Secretary: 
IFR  Doc  94-24550  Filed  10-1-94.  8  45  ami 

BILLING  COOC  8717-01-M 

[Docket  No.  RP91-212-013] 

Stingray  Pipeline  Co.;  Filing  of  Report 
of  Refund 

S^'plfinber  29,  1994. 

Take  notice  that  on  June  15. "1994. 
Stingray  Pipeline  Company  (Stingray), 
filed  in  Docket  No.  RP91-212,  its  Report 
of  Distribution  of  Refunds  for  the  period 
December  1.  1993  through  March  31. 

1994.  Stingray  states  that  it  refunded 


$1,410,044.40  to  its  jurisdictional 
customers  on  May  17,  1994.  Stingray 
further  states  that  the  refund  is  in 
compliance  with  the  provisions  of 
Article  V  of  the  Stipulation  and 
Agreement  approved  by  Commission 
Order  issued  February  16, 1994  in 
Docket  No.  RP91-21 2-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N.E.. 
Washington,  DC.  20426,  in  accordance 
with  the  §385.211  of  the  Commission's 
Rules  of  Practice  and  Procedures.  All 
such  protests  should  be  filed  on  or 
before  October  7.  1994.  Protests  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheli, 
Secretary. 
IFR  Doc.  94-24551  Filed  10-4-94;  8  45  am) 

BILLING  COOe  e717-01-M 

[Docket  No.  TM95-1-80-000J 

Tarpon  Transmission  Co.;  Change  in 
Annual  Charge  Adjustment 

September  29. 1994. 

Take  notice  that  on  September  27. 
1994.  Tarpon  Transmission  Company 
(Tarpon)  tendered  for  filing  and 
acceptance  the  following  tariff  sheets  to 
be  a  part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1: 

Twelfth  Revised  Sheet  No.  2A 
Second  Revised  Sheet  No.  2E 
Fifth  Revised  Sheet  No.  86A 
Seventh  Revised  Sheet  No.  96A 

Tarpon  states  that  the  purpose  of  said 
filing  is  to  revise  its  Annual  Charge 
Adjustment  surcharge  in  order  to 
recover  the  Commission's  annual 
charges  for  the  1994  fiscal  year.  Tarpon 
has  requested  that  the  Commission 
waive  the  30  day  notice  requirement  of 
Section  154.51  of  the  Commission's 
regulations  and  accept  the  tariff  sheets 
to  become  effective  on  October  1,  1994 
In  the  alternative,  Tarpon  requests  an 
effective  date  of  November  1,  1994  and 
has  submitted  alternate  tariff  sheets 
which  reflect  this  later  effective  date. 

Tarpon  states  that  copies  of  the  filing 
have  been  mailed  to  all  jurisdictional 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  in 


accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  October  6, 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceedings.  Any  person  desiring 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli, 
Secretary. 

IFR  Doc.  94-24552  Filed  10-4-94;  8:45  am] 
BILLING  COOE  6717-01-M 


[Docket  Nos.  RP88-68-040,  RP87-7-012, 
RP89-122-00C  RP89-163-000,  IN89-1-000 
and  IN83-1-001] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Filing  of  Report  of  Refund 

September  29, 1994. 

Take  notice  that  on  July  29,  1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  filed  its  Report  of 
Refunds  in  the  above  referenced 
dockets. 

TGPL  states  that  the  refund  is  in 
compliance  with  the  provisions  of 
Paragraph  D  of  Article  fV  of  the 
Stipulation  and  Consent  Agreement 
approved  by  Commission  Order  issued 
May  29,  1991  in  the  referenced 
proceedings.  TGPL  states  that  it 
refunded  $11,200,822.31,  including 
interest,  to  its  historical  sales  customers 
in  36  monthly  payments  beginning 
August  1, 1991.  and  ending  July  1,  1994. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE..     ' 
Washington,  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  October  6. 
1994.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actions  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheli, 
Secretary. 
IFR  Doc.  94-24553  Filed  10-^-94;  8:45  am) 

BILLING  COO€  er»7-0l-M 


[Project  No.  2607-001  Nortti  Carolina] 

Duke  Power  Co.;  Availability  of  Draft 
Environmental  Assessme.nt 

September  29. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  Part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  subsequent  license  for 
the  existing  Spencer  Mountain 
Hydroelectric  Project,  located  on  the 
South  Fork  Catawba  River  in  Gaston 
County,  North  Carolina,  near  the  city  of 
Gastonia,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  for 
the  project.  In  the  DEA,.^the 
Commission's  staff  has  analyzed  the 
existing  and  potential  future 
environmental  effects  of  the  project  and 
concludes  that  approval  of  the  project 
would  not  be  a  major  federal  action 
significantly  affecting  the  quahty  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington,  EX:  20426. 

Any  comments  should  be  filed  within 
30  days  finm  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Casheli. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  All 
comments  should  clearly  show  the 
following  caption  on  the  first  page: 
SPENCER  MOUNTAIN 
HYDROELECTRIC  PROJECT.  FERC  NO. 
2607.001.  For  further  information, 
contact  Kim  A.  Nguyen.  Environmental 
Coordinator,  at  (202)  219-2841. 
Lois  D.  Casheli, 
Secretary. 
[FR  Doc.  94-24546  Filed  10-^-94;  8:45  am) 

BILLING  CODE  <717-01-M 


Federal  Energy  Regulatory 
Commission 

[Project  No.  5984-000-NY] 

Niagara  Mohawk  Power  Corp.; 
Availability  of  Draft  Environmental 
Assessment 

September  29.  1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 


the  Oswego  Falls,  located  in  Oswego, 
County,  New  York,  and  has  prepaid  a 
Draft  Environmental  Assessment  (DEA) 
for  the  projecL  In  the  DEA.  the 
Commission's  staff  has  analyzed  the 
potential  environmental  impacts  of  the 
existing  project  and  has  concluded  that 
approval  of  the  project,  with  appropriate 
environmental  protection  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  3104.  of  the  Commission's  offices 
at  941  North  Capitol  Street.  N.E., 
Washington,  D.C.  20426. 

Any  comments  should  be  filed  within 
45  days  fi-om  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Casheli, 
Secretary.  Federal  Energy  Regulatory 
Conamission.  825  North  Capitol  Street. 
N.E.  Washington.  D.C.  20426.  Please 
affix  "Oswego  Falls  Project  No.  5984- 
000"  to  all  comments.  For  further 
information,  please  contact  Edward 
Meyer  (202)  208-7998. 
Lois  D.  Casheli, 
Secretary. 

[FR  Doc  94-24547  Filed  lO-i-94;  8  45  am] 
BILLING  COOE  e717-01-M 


[Docket  No.  PL94-4-000] 

Pricing  Policy  For  New  and  Existing 
Facilities  Constructed  By  Interstate 
Natural  Gas  Pipelines;  Date  and 
Procedures  for  Public  Conference 

September  29. 1994. 

Take  notice  that  a  public  conference 
in  this  proceeding  will  be  held  on 
November  4,  1994,  in  the  Commission 
Meeting  Room.  825  North  Capitol  Street, 
N.E.,  Washington  D.C,  20426.  The 
conference  is  to  consider  the 
methodologies  to  be  used  in  setting  rates 
for  transportation  ser\'ice  with  regard  to 
new  and  existing  faciUties  constructed 
by  interstate  natural  gas  pipelines.  The 
conference  also  is  to  examine  whether 
revisions  need  to  be  made  to  the 
Commission's  certificate  procedures 
related  to  new  construction,  such  as  its 
at-risk  construction  policies,  to  provide 
greater  guidance  on  rate  design  and 
construction  approvals  for  individual 
projects.  On  July  28.  1994.  the 
Commission  issued  a  notice  raising 
issues  to  be  considered  at  the 
conference.'  The  Commission  also 
invited  comments  on  these  issues  to  be 
filed  by  September  26,  lyy4,  and 
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nunitjruus  cuiiiiUtiiits  hdve  been 
received. 

Members  of  the  Commission  intend  to 
participate  in  the  public  conference  and 
will  reserve  time  for  questions  and 
answers.  Any  person  who  wishes  to 
make  a  formal  presentation  to  the 
Commission  should  submit  a  request  to 
the  Secretary  of  the  Commission  no  later 
than  October  14.  1994.  Each  request 
should  include  the  time  anticipated  for 
the  presentation  and  any  special 
equipment  requirements.  Every  effort 
will  be  made  to  accommodate  requests 
to  make  presentations,  but,  depending 
on  the  number  of  requests  received,  the 
Commission  may  have  to  limit 
participation.  To  provide  a  more 
productive  conference,  the  Commission 
encourages  those  with  similar  views  to 
coordinate  their  efforts  and  choose  one 
spokesperson  to  make  a  statement  on 
behalf  of  the  group  After  reviewing  the 
presentation  requests,  a  subsequent 
notice  of  the  conference  presentation 
schedule  will  be  issued. 

The  Commission  will  provide  for 
remote  viewing  of  the  conference  in 
Hearing  Room  1,  810  First  Street.  NE. 
Washington,  DC.  In  addition,  if 
sufficient  interest  is  shown.  The  Capitol 
Connection  may  broadcast  the 
conference  in  the  Washington,  D.C. 
metropolitan  area  or  nationally.  Those 
interested  in  the  local  or  national 
television  broadcast  should  call  The 
Capitol  Connection  at  (703)  993-3100 
no  later  than  October  17.  1994.  Requests 
from  viewers  outside  of  Washington. 
DC,  should  be  directed  to  Julia  Morelli 
or  Shirley  Al-Jarani. 

Af^er  the  conference,  participants  and 
others  may  file  written  comments  by 
December  5. 1994.  An  original  and  14 
copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE. 
Washing 'on.  D.C.  20426,  and  should 
refer  to  Dot  ket  No.  FL94-4-000.  All 
written  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
941  North  Capitol  .Street.  NE, 
Washington.  D.C.  20426.  during  regular 
business  hours. 

All  questions  concerning  the  format  of 
the  conference  should  be  directed  to: 

Michael  Goldenberg.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  Room  4120- 
B.  &25  North  Capitol  Street.  N.E.. 


UMI 


Washington.  DC  20426.  [202]  206- 

2294. 
Lois  D  Cashell, 
Secretary. 
IFR  Doc.  94-24554  Filed  10-4-94;  8  45  am| 
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Proposed  Finding  of  No  Significant 
Impact;  Proposed  Tokamak  Physics 
Experiment,  Princeton  Plasma  Physics 
Laboratory 

agency:  U.S.  Department  of  Energy. 

action:  Proposed  finding  of  no 
significant  impact. 

summary:  The  Department  of  Energy 
(DOE)  has  prepared  this  Proposed 
Finding  of  No  Significcmt  Impact 
(FONSI)  on  its  proposal  to  construct  and 
operate  the  proposed  Tokamak  Physics 
Experiment.  This  proposed  finding  is 
based  on  the  DOE  Tokamak  Fusion  Test 
Reactor  Decontamination  and 
Decommissioning  Project  and  Tokamak 
Physics  Experiment  (TPX) 
Environmental  Assessment  (EA).  DOE/ 
EA-0813.  August  1994.  which  evaluates 
the  environmental  effects  of  using  the 
existing  Tokamak  Fusion  Test  Reactor 
(TFTR)  systems  and  accessory  facilities 
in  the  proposed  construction  and 
operation  of  the  TPX.  The  purpose  of 
the  TPX  is  to  develop  fusion  energy  to 
compensate  for  dwindling  supplies  of 
fossil  fuels  and  the  eventual  depletion 
of  fissionable  uranium  used  in  present- 
day  nuclear  reactors.  Proceeding  with 
the  TPX  is  contingent  on  use  of  existing 
TFTR  systems  and  appurtenant 
facilities.  Decontamination  and 
decommissioning  of  the  TFTR  is  an 
integral  part  of  the  scope  of  the 
proposed  TPX;  therefore  both  projects 
are  evaluated  in  this  EA. 

Based  on  the  analyses  in  the  EA,  the 
DOE  believes  that  the  proposed  action  is 
not  a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of  the 
National  Envirorunental  Polirv  Act 
(NEPA)  of  1969,  42  U.S.C.  4321  et  seq. 
Therefore,  the  DOE  is  issuing  a 
Proposed  FONSI  pursuant  to  the 
Council  on  Environmental  Qualify 
regulations  implementing  NEPA  (40 
CFR  Parts  1500-1508)  and  the  DOE 
NEPA  implementing  regulations  (10 
CFR  Part  1021).  DOE  will  consider 
comments  received  in  making  a  final 
determination  on  whether  to  issue  a 
FONSI  or  to  prepare  an  environmental 
impact  statement. 

DATES:  Comments  on  the  proposed 
FONSI  should  be  postmarked  November 
4,  1994,  to  ensure  consideration. 
Comments  postmarked  after  that  date 


will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Written  comments  on  the 
proposed  FONSI  and  requests  for  copies 
of  the  TPX  EA  should  be  directed  to;  Dr. 
W.S.  White,  U.S.  Department  of  Energy. 
9800  South  Cass  Avenue.  Argonne, 
Illinois  60439.  (708)  252-2101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  further  information  on  the 
proposed  project  should  be  sent  to; 
Milton  D.  Johnson.  Manager,  Princeton 
Area  Office,  U.S.  Department  of  Energy. 
P.O.  Box  102,  Princeton.  New  Jersey 
08542,  (609)  243-3700. 

For  general  information  on  the  DOE 
NEPA  review  process,  contact:  Carol  M. 
Borgstrom.  U.S.  Department  of  Energy. 
Office  of  NEPA  Oversight  (EH-25),  1000 
Independence  Avenue.  SW., 
Washington.  DC.  20585,  (202)  586-4600 
or  (800) 472-2756. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

The  proposed  action  is  to  use  the 
existing  TFTR  systems  and  accessory 
facilities  in  the  construction  and 
operation  of  TPX.  which  would  be 
primarily  located  inside  the  existing 
TFTR  Test  Cell.  The  TPX  would  require 
dismantlement  and  removal  of  all  TFTR 
activated  systems  within  the  TFTR  Test 
Cell  Complex.  Dismantlement  and 
removal  of  nonradioactive  and  low 
activation  components  in  areas  such  as 
the  Test  Cell  Basement  and  the  Hot  Cell, 
would  start  immediately  after  the 
conclusion  of  the  TFTR  deuterium- 
tritium  experiment,  which  is  expected 
to  conclude  in  Fiscal  Year  1995.  Cool- 
down  of  the  Tokamak  in  the  test  cell 
will  commence  at  that  time. 

The  TPX  is  being  proposed  as  a 
national  facility  for  fusion  energy 
research  to  be  built  at  the  Princeton 
Plasma  Physics  Laboratory  (PPPL).  Its 
primary  mission  is  to  develop  the 
scientific  basis  for  an  economical,  more 
compact,  and  continuously  operating 
Tokamak  in  support  of  the  design  of  an 
attractive  demonstration  fusion  power 
plant. 

Waste  from  decontamination  and 
decommissioning  would  include 
stainless  steel  and  aluminum  structures, 
piping,  copper  coils,  graphite  tiles, 
solidified  radioactive  liquids,  anti- 
contamination  materials,  and  concrete 
rubble.  Waste  would  be  packaged  info 
Department  of  Transportation  (DOT) 
approved  containers  and  transported  to 
the  DOE  Hanford  site  in  Richland. 
Washington,  as  are  current  PPPL  wastes. 
Approximately  950  m'  (3J.500  ft')  of 
waste  weighing  approximately  2270 
metric  tonnes  (2500  tons)  would  also  be 
disposed.  Construction  of  a  radioactive 


waste  storage  building  for  temporary 
storage  of  radioactive  waste  and  final 
preparation  of  some  radioactive  waste 
shipments  would  be  required.  This 
facility  would  be  approximately  560  m^ 
(6000  ft-)  in  size,  and  would  be 
constructed  within  the  existing  TFTR 
facility  fence.  A  second  storm  water 
detention  basin  similar  to  and  west  of 
the  existing  detention  basin  would  also 
be  constructed. 

Decontamination  and 
decommissioning  of  the  TFTR  Test  Cell 
could  be  completed  in  approximately 
1.5  years,  after  a  2-year  cool-down 
period.  TPX  construction  would 
minimally  overlap  decontamination  and 
decommissioning  of  TFTR  facilities. 
The  TFTR  Test  Cell  Complex  would 
then  be  available  for  the  'TPX 
approximately  3.5  years  after 
termination  of  TFTR  deuterium-tritium 
experiments.  The  total  cost  for  the 
decontamination  and  decommissioning 
of  the  TFTR  is  estimated  to  be  $86 
million. 

The  construction  and  operation  of  the 
TP-\  would  take  place  within  the 
existing  TFTR  facility  at  Princeton 
Plasma  Physics  Laboratory  (PPPL).  with 
construction  scheduled  to  begin  in  early 
FY-1998.  The  TPX  conceptual  design  is 
based  on  the  use  of  deuterium  fuel,  but 
does  not  preclude  the  potential  upgrade 
and  use  of  tritium  fuel  in  the  final  year 
of  operation.  Existing  TFTR  facilities 
would  be  adapted  and  used  by  the  TPX, 
including  TFTR  Test  Cell  Cornplex; 
ventilation  exhaust  vent  and  intake 
shafts;  mockup  building;  tritium 
cleanup/waste  handling  area;  field  coil 
power  conversion  building;  neutral 
beam  power  conversion  building; 
radioactive  waste  systems  space;  office 
and  technical  support  space;  and 
miscellaneous  PPPL  support  facilities. 
In  addition  to  providing  space  for  the 
TPX,  the  TFTR  Test  Cell  Complex 
would  provide  shielding  (via  concrete 
walls,  roof,  and  floor),  and  provide  for 
confinement  and  handling  of  tritium- 
contaminated  and/or  radioactive 
components. 

The  cost  for  construction  of  the  TPX 
is  estimated  at  $500M  (FY-93).  with  the 
construction  period  1997  to  2000.  New 
facilities  to  be  constructed  include 
TFTR  Test  Cell  building  modifications, 
a  new  Cryogenic  Equipment  building, 
tank  yards  for  water  cooling  and 
cryogenic  tanks,  and  a  new  electrical 
substation.  The  Test  Cell  building 
modifications  would  be  internal  and 
would  not  increase  the  existing  external 
dimensions  of  the  building.  The 
Cryogenic  Equipment  building  would  be 
constructed  as  a  standard  industrial 
single-story  building,  totaling  about 
1000  m-'  (10,800  ft-)  in  area.  The  tank 


yard  construction  would  include 
approximately  2.130  m^  (22,950  ft=)  of 
new  tank  yard  areas  for  new  gaseous 
helium  tanks,  liquid  nitrogen  storage 
tanks,  water  storage  tanks,  and  truck- 
trailer  access.  This  construction  would 
take  place  on  existing  open  space.  The 
electrical  substation  construction  would 
involve  installation  of  a  new  138  kV 
transmission  line  between  the  existing 
substation  and  the  new  substation.  The 
new  substation  would  be  for 
transforming  138  kV  power  to  13.8  kV. 
A  new  electric  power  line  would  be 
constructed  entirely  on  PPPL  property. 

Machine  assembly  would  be 
scheduled  for  1998.  with  the  first 
operations  during  2000.  The  TPX  would 
be  fueled  with  hydrogen  and  deuterium 
plasmas  for  10  years;  radiation 
generation  would  not  be  significant  in 
terms  of  neutron  activation  of 
components  or  radiological  doses.  In 
deuterium  operation,  the  peak  fusion 
power  would  not  exceed  140  kW. 
During  long  pulse  deuterium  operation, 
neutrons  with  energies  of  2.45  mega 
electron  volts  (MeV)  would  be  the 
primary  neutrons  produced,  and  annual 
producticn  of  these  neutrons  would  be 
limited  to  6.0  x  10-'  neutrons.  A  smaller 
number  of  14.1  MeV  neutrons  would  be 
produced  from  deuterium-tritium  fusion 
reactions  with  tritium  produced  from 
the  deuterium-deuterium  fusion 
reactions.  The  number  of  14.1  MeV 
neutrons  produced  during  deuterium 
operations  would  be  approximately  2% 
of  the  number  of  2.45  MeV  neutrons 
produced. 

The  TPX  facility  would  be  capable  of 
operating  with  deuterium-tritium 
plasmas  during  the  last  year  of  TPX 
operation.  During  deuterium-tritium 
operation,  a  fully-formed  deuterium 
plasma  would  be  developed  (requiring 
up  to  roughly  1,000  seconds),  into 
which  tritium  would  be  injected.  Once 
tritium  has  been  injected,  the  device 
would  operate  for  2  seconds  with  a  peak 
fusion  power  of  15  MW,  after  which  the 
plasma  would  be  terminated.  During  the 
2  seconds  o.'"  deuteriimi-tritium 
operation,  both  2.45  MeV  neutrons  and 
14.1  MeV  neutrons  would  be  produced, 
from  deuterium-deuterium  and 
deuterium-tritium  fusion  reactions, 
respectively.  Production  of  2.45  MeV 
neutrons  during  deuterium-tritium 
operation  would  be  approximately  1% 
of  the  14.1  MeV  neutron  production 
rate.  Operation  of  the  Tokamak  would 
be  controlled  to  limit  annual  neutron 
production  so  that  the  site  boundary 
dose  restriction  adopted  by  the  project 
would  not  be  exceeded.  The  deuterium- 
tritium  phase  (if  used)  would  be  limited 
to  the  last  year  of  TPX  operation.  Small 
amounts  of  tritium,  and  air  activation 


products  would  be  released,  and  minor 
amounts  of  direct  radiation  would  result 
from  fusion  neutrons  and  activated 
structural  components  of  TPX. 

Low-level  solid  radioactive  wastes 
generated  during  TPX  operations  would 
consist  of  contaminated  items  (eg., 
protective  clothing)  and  solidified 
liquid  wastes  (tritiated  water  absorbed 
on  desiccant  and  solidified  liquid  waste 
from  the  decontamination  area).  The 
volume  of  waste  would  be  similar  to 
that  generated  by  TFTR  operations, 
which  was  appropriated  7.4  m'  per  year 
for  deuterium-deuterium  operations, 
and  is  projected  to  increase  during 
deuterium-tritium  operations  to  28.3  m' 
per  year  (1000  ft'  per  >ear).  Wastes 
generated  during  TPX  operations  would 
be  packaged  to  comply  with  applicable 
DOE  and  DOT  requirements  and  is 
expected  to  be  shipped  to  the  DOE 
.  Hanford  Reservation  in  Washington  for 
disposal,  as  are  cuireiU  PPPL  wastes. 

Alternatives 

Three  alternatives  were  considered: 
(1)  The  proposed  action,  use  of  the 
TFTR  facilities  for  the  proposed 
construction  and  operation  of  the  TPX 
at  PPPL,  (2)  proposed  construction  and 
operation  of  the  TPX  at  the  Oak  Ridge 
Reservation  in  Termessee,  and  (3)  no 
action.  Location  of  the  TPX  at  the  Oak 
Ridge  Gaseous  Diffusion  Plant,  near 
Knoxville.  Tennessee,  would  require 
construction  of  new  support  facilities 
including  a  new  test  cell,  hot  cell,  waste 
handling  and  storage  areas,  field  coil 
power  conversion  building,  and 
cryogenic  facilities.  The  additional  cost 
and  time  would  jeopardize  the  U.S 
fusion  program  and  make  the  TPX 
project  infeasible.  Under  the  no  action 
alternative,  decontamination  and 
decommission  of  TFTR  facilities  would 
occur  under  current  management 
practices,  but  may  involve  a  longer 
delay  between  safe  shutdown  activities 
and  commencement  of  decontamination 
and  decommissioning  activities.  The 
longer  delay  would  not  fit  within  the 
current  schedule  to  meet  the 
construction  of  the  TPX.  This  delay  may 
in  turn  be  followed  by  a  2-3  year  period 
of  delay,  during  which  the  TFTR  facilitv 
would  be  in  a  state  of  protective 
custody.  The  TPX  would  not  proceed 
under  the  no  action  alternative. 

Environmental  Impacts 

The  Environmental  Assessment 
analyzed  the  impacts  of  the  TFTR 
decontamination  and  decomissioning 
and  TPX  construction  and  operation  on 
the  environment  and  on  the  health  and 
safety  of  workers  and  the  public.  Both 
routine  operations  and  off-normal  or 
accident  scenarios  were  assessed.  The 
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Environnieiit^  Asst?s.sme.n<  considaml 
imparts  to  air  quality,  noise,  water 
quality  and  quantity,  aquatic  and 
terrestrial  orology,  thxeataned  and 
endiiag«r«d  species,  the  visual 
environmeol.  bad  use.  hi«torica)  aiid 
archaeological  resources,  socioecoDomic 
environment,  radiotogjcal  conditions, 
and  impacts  of  potential  accidents.  No 
significant  environmental  impacts 
associated  with  the  proposed  action  are 
anticipated. 

Activities  associated  with 
decontamination  and  decommissioning 
of  the  TFTR  would  not  present  any 
long-term  or  adverse  nonradiological 
impacts  to  the  pubiit  or  the 
environment,  it  would  result  in  minor 
impacts,  consisting  phmahiy  of 
commitment  of  a  small  area  of  onsite 
land  tor  the  radioactive  waste  storage 
building  and  the  second  storm  water 
detention  basin.  Construction  of  the 
radioactive  waste  storage  building  and 
storm  water  detention  basin  may  result 
in  a  temporary  small  increase  of  effluent 
to  Bee  Brook,  but  would  not  exceed 
PPPL  New  Jersey  Pollutant  EHscharge 
Elimination  System  permit  or  othei* 
State  or  fwieral  reg\ilatory  requirements. 

Potential  radiological  impai  ts  of 
TFTR  decontamination  and 
decommissioning  would  not  represent 
potential  impacts  greater  than  those 
from  current  PPPL  operations,  which 
have  had  no  significant  consequences. 
Decontamination  and  decommissioning 
activities  would  result  in  a  doee  of  less 
than  the  adopted  design  objective  of  10 
mrem  per  )rear  to  any  member  of  the 
public  from  all  project  sources.  It  would 
result  in  minor  releases  of  activated 
metal  and  tritium  to  thre  atmosphere  and 
sewer  system.  The  maximum  calculated 
individual  public  dose  would  be  2.3 
rarem  per  year,  and  the  increased 
probability  of  incremental  hfetime 
cancer  risk  associated  with  expusiire 
&x>m  this  dose  would  be  1.1  chant:es  in 
1.000.000.  This  \.er\  low  calculated 
effect  means  insignificant  risk,  to  the 
public  Occupational  doses  would  not 
excecci  the  PPPL  administrative  limit  of 
I  rem  per  year,  which  is  less  than  the 
IX3E  limit  of  5  rem  per  year. 

Operational  (xxurrences  during 
decontamination  and  decommissioning 
that  could  result  in  the  accidental 
release  of  tritium,  activated  ga.ses.  or 
solids  consist  primarily  of  component 
failures  and  human  error,  and  any 
releases  would  be  limited  by  inventories 
within  the  components.  The  largest 
calculated  dose  to  the  public  from 
decontamination  and  decommissioniug 
accident  scenarios,  including  beyond 
design  basis  accidents,  is  390  mrem  to 
a  niaximaily  exposed  member  of  the 
pubbc.  The  incrnescd  prabulahty  of 


incremtmtal  hfetime  cancer  risk 
associiitKl  with  «r<poKure  from  this  dose 
would  he  lys  ttkinces  in  1.000,000. 

The  T¥%  waaki  not  present  long-term 
or  advene  nonradidagical  impacts  to 
the  pabhc  (h*  the  environment  at  the 
PPPL  site.  Other  TPX  nooradiokigical 
impacts  wooM  be  temporary,  except  {or 
the  commitment  of  a  anall  [larcel  of 
land  for  ci  mstruction  of  new  TPX 
facilitiHs.  tionstruction  impacts  due  to 
lest  cell  modifications  and  construction 
of  the  cryogenic  equipment  building, 
tank  yards,  and  electric  substation 
would  be  minor  All  construction  would 
be  built  on  land  already  committed  to 
DOE  operations.  This  construction 
wKMild  all  be  within  the  current  land  use 
restrictions  governing  PPPL  site 
agreements  with  the  DOE.  For  a 
construction  project  of  this  scope,  the 
potential  exists  ior  2.5  lost  workday 
cases  (work  related  injuries  th^  require 
time-off  from  workl  over  the 
construction  period.  Also  there  would 
be  a  10%  increase  in  the  current  amount 
of  site  traffic,  which  would  increase  the 
potential  for  on-site  vehicular  accidents 
slightly. 

Radiological  imparts  from  the  TPX 
would  not  exceed  current  impacts  from 
PPPL  operatimis,  which  has  not  been 
shown  to  cause  incremental  hfetime 
carkcer  risk  associated  unth  exposure. 
Potential  environmental,  safety,  and 
health  radiological  impacts  were 
evahiated  for  both  deuterium  and 
possible  future  tritium  operations. 
Atmospheric  releases  of  tritium  and 
activation  products  constitute  the 
potential  sources  of  radiological 
exposure  to  members  of  the  public 
Maximum  projected  atmospheric 
releases  would  resuh  in  annual  effective 
dose  equivalents  of  1  2  mrem  and  4.6 
mrem  to  a  hypothetical  maximally- 
exposed  individual  at  the  site  boundary 
during  deuterium  and  tritium 
operations,  respectively,  with  a 
maximum  increased  probability  of 
incremental  lifetime  cancer  risk 
associated  with  exposure  of  2.3  chances 
in  l.OOO.OOO.  These  conservatively- 
calculated  dose  equivalents  are  less  than 
the  most  restrictive  limit  for  public 
doses  caused  by  airborne  releases  (the 
EPA  limit  of  10  mrem  per  year).  Direct 
radiation  from  the  TPX  would  be 
mitigated  with  shielding  to  keep  the 
total  effective  dose  equivalent  from  all 
sources  at  the  site  boundary  within  the 
project  design  objective  of  less  than  or 
equal  to  10  mrem  per  year.  This  design 
objective  effective  dose  equivalent  is 
well  below  the  DOE  limit  of  100  mrem 
per  year  to  members  of  the  pnibhc  from 
routine  DOE  operations. 

Normal  TPX  deuterium-tritiimi 
iipucatiuns  would  result  in  total 


estimated  collective  effective  dose 
equivalents  of  7.5  person- n^m  per  year 
and  24  person-rera  per  vnr  lo  the 
projected  pof>ula*i<in  within  the  80  km 
(50  mi)  radius  area  surrounding  PPPL 
during  deuterium  and  tritium 
operarions,  respectiveN.  These  doses 
amount  to  an  average  effective  dose 
equivafent  of  less  than  0.002  mrem  per 
year  to  each  individual  in  the 
assessment  area  and  would  resuh  in  less 
than  1  health  effect  in  the  exposed 
population.  On  the  basis  of  the 
collective  effective  dose  equivalent, 
incremental  lifetime  c:ancer  risk 
associated  with  exposure  attributable  to 
TPX  operations  are  not  expected  to 
occur.  A  collective  effective  dose 
equivalent  of  24  person-rem  per  year 
represents  approximately  .002%  of  the 
collective  effective  dose  equivalent  from 
natural  background  radiation  m  the  area 
(exclusive  of  radon).  Occupatiorwl  doses 
to  workers  during  TPX  operations 
would  result  from  ctirect  radiation  and 
small  releases  of  tritium  and  activated 
gases.  Operational  procedures, 
administrative  controls  and  monitoring 
would  ensure  that  occupational  doses 
are  kept  below  regulatory  limits  and  as 
low  as  reasonably  achievable. 

Accidental  releases  of  radioective 
material  could  hypofhetically  resuh 
from  (a)  Natural  pihencmiena  (e.g., 
earthquakes),  (b)  accidents  with  external 
origin  (e.g.,  airplane  crashes),  (c) 
shipping  accidents  (i.e.,  accidents 
involving  the  transportaticjn  of 
radioactive  material),  and  (d) 
operational  cx;carrences  (e.g.,  tritium 
leaks)  All  TPX  confinement  boundaries 
would  be  capable  of  maintaining 
integrity  for  design  basis  natural 
phenomenon,  and  therefore  a  release 
due  to  a  natural  phenomena  event  is 
extremely  unlikely. 

Accidents  with  external  origins  and 
transportation  accidents  involving  small 
quantities  of  radioactive  material  would 
present  Httle  risk  to  the  public  and  the 
environment.  Transportation  accicfents 
involving  larger  quantities  of  radioactive 
material,  form  example  tritium,  could 
(x;cur;  ho%tever.  the  accidental  release  of 
significant  quantities  of  radionuclides 
has  a  very  low  probability  because  of 
the  demcmstrated  integrity  of  the 
approved  containers  that  would  be 
used. 

TPX  operational  occurrences  that 
could  result  in  the  accidental  release  of 
tritium,  airtivated  gases,  or  solids  consist 
primarily  of  component  fmhires  and 
human  error.  Releases  associated  with 
these  occurreru.es  would  be  limited  by 
component  inventories.  The  maximum 
calculated  individual  dose  from 
accident  stieitarios  is  390  mrem,  which 
is  well  betow  the  DOE  siting  guideline 


limit  of  25  rem.  Incremental  lifetime 
cancer  risk  associated  with  exposure 
resulting  fiom  the  collective  doses 
would  represent  a  negligible  increase  in 
the  total  number  of  such  health  effects 
in  the  exposed  population  from  all 
natural  background  radiation  doses.  The 
largest  potential  radiological  impacts  to 
the  public  from  TPX  accidents, 
including  beyond  design  basis 
accidents,  are  below  reeulatory  limits. 

After  TPX  operation  nas  ended,  a 
proper  NEPA  review  would  be 
conducted  for  the  decontamination  and 
decommissioning  of  the  facility.  It  is 
expected  that  the  waste  material 
resulting  from  decontamination  and 
decommissioning  activities  would 
qualify  as  low-level  radioactive  waste 
and  would  be  disposed  of  at  an 
appropriate  DOE  waste  disposal  facility. 

TFTR  operations  would  be 
discontinued  prior  to  TFTR 
decontamination  and  decommissioning. 
Cumulative  effects  would  be  minor  and 
would  represent  a  continuation  of, 
rather  than  a  change  in,  any  impacts 
(negative  and  positive)  associated  with 
TFTR  operations.  Commitment  of  560 
m2  (6,000  ft2)  of  land  for  the 
construction  of  the  radioactive  waste 
storage  building  and  1,300  m^  (14,000 
ft^)  for  construction  of  a  second  storm 
water  detention  basin  would  represent  a 
long-term  commitment  of  land  use. 
Environmental  releases  of  small 
amounts  of  residual  tritium  during 
decontamination  and  decommissioning 
v\'ould  not  add  measurably  to  current 
low  levels. 

No  adverse  long-term  environmental 
effects  are  expected  from  normal 
operations  of  the  TPX.  Tritium  releases 
during  normal  operations  would  not 
constitute  a  measurable  contribution  to 
background  radiation  levels,  because  of 
the  small  amount  of  tritium  to  be 
released,  its  relatively  short  half-life 
(12.3  years),  and  rapid  dispersion  in  the 
environment.  There  are  currently  no 
measurable  cumulative  impacts 
occurring  between  PPPL  and  other 


facilities  in  the  region,  and  none  would 
be  expected  for  the  proposed  TPX. 
Releases  of  radionuclides  to  the 
atmosphere  by  commercial  operations 
(such  as  hospitals  and  research 
laboratories)  near  PPPL  are  not 
detectable  in  environmental  samples 
collected  around  PPPL;  analyses  show 
no  radionuclide  concentrations  above 
background  levels. 

Invitation  To  Comment 

DOE  invites  the  public,  including 
states  which  host  DOE  facilities  and  any 
Indian  tribe  that  might  be  affected  by 
the  proposed  action,  to  comment  on  this 
proposed  FONSl.  Please  direct  any 
comments  to  Dr.  W.S.  White  at  the 
address  presented  in  the  previous 
section. 

In  accordance  with  40  CFR 
1501.4(a)(2)(i)  and  10  CFR  1021.322(d). 
DOE  is  making  thjs  proposed  FONSI 
available  for  public  review  for  30  days. 
Copies  of  the  EA  are  available  upon 
request  at  the  address  given  below.  DOE 
will  also  make  public  comments 
received  on  this  proposed  FONSI 
available  to  the  public.  The  EA  and 
other  material  pertaining  to  this 
proposal  are  available  for  public  review 
at  the  DOE  public  reading  rooms  listed 
below. 

New  Jersey,  Princeton  Plasma  Physics 
Laboratory  Library,  James  Forresta! 
Campus,  Route  1.  Princeton,  New 
Jersey  08542,  (609)  243-3565. 
District  of  Columbia.  U.S.  Department  of 
Energy,  Freedom  of  Information 
Reading  Room,  Forrestal  Building, 
Room  lE-90,  1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 
(202) 586-6020. 

For  information  on  the  availability  of 
specific  documents  and  hours  of 
operation,  please  contact  reading  rooms 
at  the  telephone  numbers  provided. 

Proposed  Determination 

Based  on  the  analyses  in  the 
Environmental  Assessment,  the  DOE 
believes  that  the  proposed  action  at  the 

List  of  Cases  Received  by  the  Office  of  Hearings 

[Week  of  June  17  Through  June  24,  1994) 


PPPL  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  NEPA,  and  that  an  environmental 
impact  statement  is  not  required.  DOE 
wall  make  its  final  determination  on 
whether  to  issue  a  FO.NSI  or  prepare  an 
environmental  impact  statement  after 
the  30-day  public  review  period. 

Issued  in  .\rgonne,  Illinois,  this  21st  day  of 
Septercber.  1994. 

John  P.  Kennedy, 

Assistant  Manager  for  Safety  and  Technical 

Support,  Chicago  Operations  Office. 
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Office  of  Hearings  and  Appeals 

Cases  Filed  the  Week  of  June  17 
Through  June  24, 1994 

During  the  Week  of  June  17  through 
June  24. 1994,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  vdth  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
sen  ice  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  serv  ice  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington,  D.C.  20585. 

Dated:  September  27,  1994. 
Geoi^e  B.  Breznay. 
Director,  Office  of  Hearings  and  Appeals. 

AND  Appeals  '~i 


Date 


June  22,  1994 


June  23,  1994 


Name  and  location  of  applicant 


Texacc'South  Side  Texaco,  Altiany,  GA 


Case  No. 


RR321-159 


Lee  Hy  Paving  Corporation.  Los  Angeles,  CA 


RR272-137 


Type  of  submission 


Appeal  of  an  Information  Request  for  Modification/Rescis- 
sion  in  the  Texaco  Refund  Proceeding.  If  granted:  The 
Septemt>er  26,  1991  Dismissal  Letter  (Case  No.  RF321- 
2053)  issued  to  South  Side  Texaco  regarding  the  firm's 
Application  for  refund  submitted  in  ttie  Texaco  refund  pro- 
ceeding would  be  modified. 

Request  for  Modification/Rescission  in  the  Crude  Oil  Refund 
Proceeding.  If  granted:  The  May  23,  1991  Dismissal  Let- 
ter (Case  No.  RF272-64964)  issued  to  Lee  Hy  Paving 
Corporation  regardir>g  tt>e  firm's  application  for  returxj 
submitted  In  ttie  Crude  Oil  Refund  proc^eedrng  svould  be 
modified. 
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Ljst  of  Cases  Received  by  the  Office  of  Heawngs  and  Appeals— Contmued 

(Week  o<  June  1  ?  "nwxHjgh  June  24,  T994I 


Date 

Namt  and  iocaten  of  appiicant 

Case  No. 

Type  of  stihinission 

June  23. 1994 

June  24.  1994 
June  24,  1994 

The  TiiTfcen  Conpany,  Los  Angeles,  CA  

Farmco.  Inc.,  Tnbun*.  KS  .- 

Linda  J  CarteJe.  Gtilport.  MS  _ 

RR272-T36 

LEE-0T25 
LFA-0394 

Request  for  Modificatwnf'Rescission  fn  the  Crude  Oit  RefUrxl 
Proceeding.  H  granted  The  November  7.  1990  Disfrnssal 
Letter  (Case  No.  RF272-497)  issued  to  The  Tifr*en 
Ccmpeny  regarding  the  fimofs  app«cation  tof  refund  avh- 
nn»ned  in  the  Cnjde  0«  Refund  proceedWg  vwutd  be 
modilied. 

Exception  to  the  Reporting  Requrernente.  ff  granted: 
Farmco,  Inc.  would  not  be  required  to  file  Fom  ElA- 
7828,  •Resellers/'Retailefs  »w"onthly  PetiUeuni  Produce 
Sales  Report." 

Appeal  of  an  Information  Request  DentaL  If  granted:  The 
May  27,  1994  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  UliWy  Systems  Drvision  woufd  be  re- 
scinded, and  Linda  J.  Carlisle  vwutd  receive  acress  to  the 
rrformatKjn  concerning  the  DOE  RAPIP  Program  on  Elec- 
tfic  and  Magnetic  Fields. 

Refund  Applications  RECtrvEO 


Date  received 


June  1 7  thru  24, 
Juw?0,  1994. 

Oa 

Do 


1994  _., 


[¥H  Dm..  94-245ai  Filed  ll>-4-»4;  8:45  ami 

BILLINC  COOC  MSO-OI-V 

Issuance  of  Decisions  and  Orders  the 
Week  of  June  20  through  June  24,  1994 

OfNce  of  Hearings  and  "ipc^-jis 

During  the  Week  of  June  20  through 
June  24.  1994  the  decisions  and  orders 
sirmmarized  below  were  issued  with 
respect  to  applications  for  refund  or 
other  relief  filed  with  the  Office  of 
Hearings  and  Appeals  ot  the  Department 
of  Ene'^v.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Ivan  }.  Broussard.  6/21/94,  LFA-03H3 

Ivan  J.  Broussard  filed  an  Appeal  from 
a  determination  issued  to  him  bv  th»' 
Privacy  Act  Officer  of  the  Idaho 
Oprratinns  Office  (Idahol  of  the 
Department  of  Energy  (DOE)  in  n^sponse 
tu  a  r«>q*jest  Mr.  Broussard  had 
submitted  under  the  Privacy  Act,  In  that 
determination.  Idaho  released  to  Mr. 
Broussard  his  entire  Personnel  File  and 
jiiirtions  of  his  Personnel  .Security  File. 
Idaho  withheld  under  Section  552a(kK2) 
of  the  Privacy  Act  portions  of 
Bruussnrd's  Personoel  Seoirity  File 
which  Idaho  termed  "confidential 
source  in  formation."  ta  considerint^  the 
Appeal,  the  DOE  found  that  Idaho  had 


Name  of  refund  proceeding/Name  cf  refund 
appAcant 


Cmde  oa  Refund  . 
Ak)ho  AMnes,  Irx: 

Hilltop  Texaco  

Baler's  Texaco  


Case  No. 


RF272-97069  thru  RF97:t-97229. 

RF344^V& 

RF32t-2t007. 

RF321-21008. 


not  adequately  justified  the  application 
of  Exemption  (k)(2)  to  the  information 
withheld  from  Mr.  Broussard.  Therefore, 
the  DOE  remanded  the  matter  to  Idaho 
with  instructions  to  explain  why 
Exemption  (k)(2)  applies  to  the  ^cts  of 
this  case,  and/ or  consider,  and 
adequately  justif>'  if  neressary  the 
applicatkm  of  other  exemptions  to  the 
facts  at  issue. 
KECl  Corporation,  6/20/94.  LFA-0382 

Keci  Corporation  filed  an  Appeal  from 
a  di^nial  by  the  Richland  Operations 
Office  (DOE/RL)  of  its  request  for 
documents  concerning  a  wh.stleblowcr 
complaint  that  had  been  filed  by  a 
Kaiser  Engineers  Hanford  contractor 
emplovee,  Mr.  George  Lengas.  DOE 
rtijected  Appellant's  claim  that 
Exemption  6  could  never  protect  the 
requested  information  from  disclosure, 
but  remanded  the  Appeal  to  DOE/RL 
because  the  determination  failed  to 
describe  tlie  withheld  documents  or  to 
state  with  particidaiity  the  iustification 
for  withholding  such  documents.  On 
rtmAnd  DOE/KL  will  either  release  the 
reqiiPsled  documents  or  issue  a  new 
dKU-xmiuation  which  contains  a 
descriptive  index  and  specific 
jusJification  for  withholding  the 
requested  documents. 

Williams  &  Trine,  PC.  6/24/94.  LFA- 
oanA 

Williams  &  Trine.  P.C.  filed  an  Appe.al 
from  a  determination  issued  to  the  law 


firm  on  April  22,  1994.  by  the  Manager^ 
FOI  Airthorizin^  Official  of  the  Rocky 
Flats  Office  of  the  Depaitmort  of  Energy 
(DOE).  In  that  determination,  the 
Manager  stated  that  the  DOE  did  not 
find  any  documents  responsive  to  the 
appellant's  information  request  under 
the  Freedom  of  Information  Act  fFOlA). 
In  ccwisidering  the  Appeal,  the  DOE 
confirmed  that  the  Manager  followed 
procedures  which  vrere  reasonably 
calculated  to  uncover  the  requested 
information.  Accordingly,  the  D(3E 
denied  the  law  firm's  request. 

Request  fm  Exception 

Pkdgier  Oil  Co.,  Inc..  6/24/94.  lEE-OOSO 
Pledger  Oil  Co..  Inc.  (Pledger)  filed  an 
Application  for  Exception  from  the 
Energy  Information  Adminrstralion 
(El A)  requirement  that  it  file  Form  ELA- 
782B.  the  "Reseller/Retailers'  Monthly 
Petroleum  Product  Sales  Report,"  In 
considering  Pledger's  request,  the  DOE 
found  that  the  firm  was  not 
experiencing  a  gross  inequity  or  serious 
hardship.  On  April  8,  1994,  the  DOE 
issued  a  Proposed  Decision  and  Order 
determining  that  the  exception  request 
should  be  denied.  No  Notice  of 
Obje<:tion  to  the  Proposed  Decision  and 
Order  was  filed  at  the  Office  of  Hearings 
and  Appeals  of  the  DOE  within  the 
prescribed  time  period.  Therefore,  the 
DOE  issue  \  the  Proposed  Decision  and 
Order  in  final  form,  denying  Pledger's 
Application  for  Exception. 


Refund  Applications  was,  therefore,  found  ineligible  for  a  earnings  increased  throughout  the 

Donco  Carriers.  Inc..  6/20/94,  RR272-  refiind  based  on  the  allocation  of  total  period  of  crude  oil  price  controls.  In 

130  Good  Hope  overcharges  (2.0854%)  addition,  the  States  submitted  an 

Bassman,  Mitchell  &  Alfano  calculated  by  ERA  and  listed  in  the  affidavit  of  an  economist  stating  that,  in 

Chartered,  filed  a  Motion  for    '  Good  Hope  audit  file.  The  refund  general,  the  pulp  and  paper  industry 

Reconsideration  on  behalf  of  Donco  P^"°£'  ^t^^ever.  extends  beyond  the  was  able  to  pass  through  increased 

Carriers.  Inc.  (Donco)  and  McMickle  &  ^™^,  ™^  covered  by  the  ERA  audit.  petroleum  costs.  In  response  to  the 

Edwards  in  the  Subpart  V  crude  oil  until  July  31. 1979;  and  Exxon  had  State's  Objection.  Nashua  argued  that 

refund  proceeding.  The  Motion  established  32.518,051  gallons  of  regular  the  States  inappropriately  relied  on 

requested  a  modification  of  the  ^°^°  "°P*  purchases  made  after  July  generalizations  about  the  pulp  and 

estimation  technique  used  in  the  ^^^^  1°^  ^^°^%  ^"S"st  1979,  The  firm  paper  industry'.  Moreover,  Nashua 

Supplemental  Order  issued  on  April  5,  "^f '  "^erefore  found  ehgible  for  a  stated  that  it  is  not  a  pulp  and  paper 

1994  which  partially  rescinded  the  volumetric  refund  under  the  mid-level  manufacturer,  but  is  in  the  coated  paper 

original  refiind  granted  to  Donco  on  presumption  of  injury  and  its    ^  products  business.  The  applicant 

November  30,  1993.  Bassman  argued  Application  for  Refund  was  granted  for  submitted  an  affidavit  of  the  President, 

that  Donco  based  its  gallonage  claim  on  550.000  plus  interest.  Chief  Executive  Officer  and  Chairman  of 

its  dollar  purchases  accordirig  to  Nashua  Corporation.  6/21/94.  RF272-  ^'ashua,  stating  that  the  company's 

Interstate  Commerce  Commission  (ICC)  25435.  RD272-25435  products  were  sold  in  a  highly 

reports  which  exclude  taxes.  Therefore.  tHp  nOF  i«„«H  u  r^^i.ir-r.  =r,^  n,^  competitive  market,  forcing  Nashua  to 

Bassman  argues  that  the  price  per  eallo.n  .  f    r  a  Decision  and  Order  absorb  increased  product  costs.  The 

figures  usSrcTnirt  th^  dolE  ^T^^  an  Apphcation  for  Refund  filed  dqe  determined  (hat  the  evidence 

puTais  to  ga^^i  S^Sd  a?so  exclu^  ^>'  '"^^^  ^°T''''°"  ^^f  ^"'^•-  '  .  ''^^^^  *^>'  ^«  States  was  insufficient  to 

t'axes.  The  DOE  found  this  ^gii^en  to  s.^a^'lv:^' f  PXJf,"^     '^  "h'^'  ^^^"'  *^^«  presumption  of  end-user  and 

be  convincing  and  used  tax-excluded  ^t^un  of^ats  «nd  TerritEnfel  '4'  ^^/  "PP'^"^"^  ^^°"*^  ^^^^^'^  ' 

prices  when  revising  the  estimation  i^d  to  lT.l2rIZnTZ^  ^  '^^^^  "^^^  °°^  "^'°  ^""'^^  ^^  ^'^'''' 

technique  used  to  calculate  the  objected  to  the  application  on  the  Motion  for  Discoven'.  finding  that 

gSLn^  piThLse  S  grounds  that  the  applicant  was  able  to  discover>-  was  not  warranted  where  the 

received  anldSionalreS  ■  P^""  "^"^  increased  petroleum  costs  states  had  not  presented  evidence 

receiveo  an  aaamonai  remna,  ^^  ^^^  customers.  In  support  of  their  sufficient  to  rehut  the  annlirsnt' c 

Good  Hope  Refineries/Exxon  Company,  objections,  the  States  clSmed  that  in  presumStion^f  Siu^^ 

USA..  6/22/94.  RF339-18  1979  the  duId  and  oaoer  industry  presumption  ol  in  ur> .  The  rehind 

.-r,„P^r-        ^     n     ••  a  r^  a  '^^^  "le  pjip  ana  paper  moustry  granted  to  the  applicant  in  this  Decision 

I  tie  UUt  issued  a  Decision  and  Order  experienced  record  sales  and  profits,  vvas  SI  7  680 

granting  an  Application  for  Refund  filed  and  that  in  1973  and  1974  the  return  on 

in  the  Good  Hope  Refineries  special  shareholders'  equity  increased.  The  Refund  Applications 

refund  proceeding  on  behalf  of  Exxon  States  further  asserted  that  while  energ\-         The  Office  of  Hearings  and  Appeals 

Company.  USA.  a  purchaser  of  covered  costs  increased  during  the  1970s,  the    "  issued  the  following  Decisions  and 

Good  Hope  petroleum  products  during  pulp  and  paper  industry  was  able  to  Orders  concerning  refund  applications, 

the  refund  period.  In  the  Decision,  the  reduce  its  petroleum  costs  unit  through  which  are  not  summarized.  Copies  of 

DOE  determined  that  during  the  consent  energ>'  conser\'ation  and  use  of  alternate  the  full  texts  of  the  Decisions  and 

order  period  (August  19,  1973  to  July  energy  sources.  Specifically  with  Orders  are  available  in  the  Pubhc 

31.  1976)  Exxon's  purchases  from  Good  respect  to  the  appficants,  the  States  Reference  Room  of  the  Office  of 

Hope  were  made  on  a  spot  basis.  Exxon  claimed  that  Nashua's  sales  and  net  Hearings  and  Appeals. 

Atlantic  Richfield  Coinpany/Randy's  Service  Station,  et  fl/  RF304-15017  06/20/94 

Clark  Oil  k  Refining  Corp./Watkins  Oil  Company.  Inc  RF342-7  06/21/94 

Shefond  Oil,  Inc „ ; RF342-227 

Crusader  Candle  Company,  et  al  RF272-91659  06/22/94 

Erie  Lackawanna  Railway  Co..  ef  al  RF272-77397  06/21/94 

Eureka  Crude  Purchasing  RF272-69878  06/23/94 

Franklin  County  Farm  Bureau,  et  al  RF272-93815  06/24/94 

Gulf  Oil  Corporation/Blossman  Gas,  Inc  RF300-15827  06/23/94 

Gulf  Oil  Ckarporation/Chappell's  Gulf  #1  RF3O0-14318  06/23/94 

D&C  Diagnostic  Repairs RF3O0-15671 

Gulf  Oil  Corpxjration/Dow  Chemical  Company  RF3OO-203O6  06/22/94 

Gulf  Oil  Corporation/Lock  Haven  Realty  Co.,  Inc  .  RF300-5915  06/20/94 

Candor  Petroieum  RF300-5916 

McConnell  Fuel  Oil  Co  „ RF300-8421 

John  Eggers  Fuel.  Inc  RF30O-21791 

Gulf  Oil  Corporation/Margate  Auto  Service  Center,  efo/  RF30O-20115  06/23/94 

Gulf  Oil  Corporation/McLaren  Silkworth  Oil,  ef  oy  RRF300-18395  06/20/94 

Gulf  Oil  Corporation/WLnston  C.  Bresert  RR3DO-254  06/21/94 

Kaplan  &  Sons  Construction,  ef  al  RF272-78324  06/21/94 

Mead  Corporation  _ RF272-66380  06/24/94 

Mead  Corporation  „ RF272-66380 

Texaco  Inc/Abbie  Lewis  Texaco  Service  Station  •  RF321-11053  06/22/94 

Texaco  Inc./Bill  Stephens  Texaco,  ef  a/  RF321-12414  06/20/94 

Texaco  Inc./Brink's  Inc..  et  al  RF32t-4047  06/20/94 

Texaco.  Inc./Crest  Hill  Texaco  RF321-18481  06/20/94 

Billy  Boy  Texaco _ RF321-18482 

Billy  Boy  Texaco RF321-18483 
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Texaco.  Inc./KJeins  Texai  o  Service  Station,  et  al  RF321-19631 

Texaco.  Inc./Richard  ''     '  '^  \aco  RF321-21003 

Texaco.  Inc./Santiki  RF321-10960 

Texaco  Inc./The  Dahl  Uil  t-o..  Inc  RF321-7199 

Automatic  Comfort  Corp  RF321-14326 

W  H.  Scheel.  Inc  ; RF321-18579 

Warren  Transportation „ RC272-237 

Western  Asphalt,  Inc ......". RA272-59 


06/20/94 
06/22/94 
06/24/94 
06/20/94 


06/20/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Bills  Gulf  Station 

RF300-64336 

Chester  A  Polling.  Inc       .. 

RF272-92306 

City  ol  Bartow 

RF2/2-84790 

Consolidated  Aluminum  Co 

RF272-91823 

Eladk)  Saen2  Texaco 

RF272-95269 

Evansville  Community  S  D 

RF272-84311 

Frank's  Auto  Repair    

RR272-95283 

Gu«  Wtx)ie$aie 

RR300-153 

Haas  Texaco ~ 

RF321-19102 

Hubert  E  Glass 

RF272-95286 

JAW  Tire  Sales  

RF272-95273 

Jefferson  Smurfit  Corp  

RF272-92371 

John  M  Eaves  

LFA-0379 

L.W.  Flusche  

RF272-95279 

Lonnte  M  Stewart  

RF272-96274 

MAA  Petroleum  

RF272-95270 

Major  Oil  Company  

RF321 -12661 

Massachusetts  Hospital 

RF272-86745 

School 

McMinn  Texaco 

RF321-14;93 

McMinn  Texaco 

RF321-14792 

Municipality  of  Ft.  Yukon 

RF272-84336 

Raymond  Brocketl 

RF321 -14292 

Rayrrxxxl  Brocketl 

RF321-14291 

Rapublic  Taxi  Company 

RF272-55465 

SilsbM  Butane  Company. 
Inc 

RF272-95278 

Vo«vo  GM  Heavy  Tfuch 

RF272-92369 

Wellman  Oil  Co  

RF321-14293 

Zip  Car  Wash 

RF272-95268 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  SW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p  m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management;  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  September  27. 1994. 
George  B.  Breznay. 

Dinctor.  Office  of  Hearings  and  Appt^is 
jFR  Doc  94-24586  Filed  10-4-94:  8:45  am] 
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Issuance  of  Proposed  Decision  and 
Order  the  Week  of  July  4  through  July 
8.1994 

Office  of  Hearings  and  Appeals 

During  the  week  of  )uly  4  through  July 
8.  1994,  the  proposed  decision  and 
order  summarized  below  was  issued  by 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D).  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  AJi  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue.  NW..  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p  m.  and  5  p.m..  except 
federal  holidays. 

Dated  September  27.  1994. 
George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
Petroleum  Products.  Inc.  Charleston. 
WV.  Lee-0087  Reporting 
Requirements 
Petroleum  Products.  Inc.  filed  aji 
Application  for  Exception  from  the 


Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  ElA- 
782B.  the  "Resellers'  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  Petroleum  Products  was  a  certainty 
firm  and  therefore  could  only  be  granted 
relief  if  it  were  experiencing  extreme 
hardship.  The  DOE  determined  that  it 
was  not.  Accordingly,  on  July  5. 1994, 
the  DOE  issued  a  Proposed  Decision  and 
Order  determining  that  the  exception 
request  should  be  denied. 
IFR  Dor  94-24^82  Filed  10-4-94,  845  ami 
BILUNG  CODE  64SO-01-P 


Issuance  of  Decisions  and  Orders  the 
Week  of  July  25  through  July  29,  1994 

Office  of  Hearings  and  Appeals 

During  the  week  of  July  25  through 
July  29,  1994.  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  relief  filed  with  the  Office  of  . 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeals 

Betty  M.  Daley.  7/28/94.  LFA-0396 

Mrs.  Betty  M.  Daley  filed  an  Appeal 
of  the  adequacy  of  a  search  for  the 
medical  records  of  her  husband  (a 
deceased  former  Oak  Ridge  employee) 
under  a  Request  for  Information  which 
she  had  submitted  under  the  Freedom  of 
Information  Act.  The  late  Mr.  Daley  had 
been  employed  at  Oak  Ridge  National 
Laboratory  from  March  1944  until  his 
retirement  in  September  1985.  In 
considering  the  Appeal,  the  DOE  found 
that  the  Oak  Ridge  Field  Office  had 
performed  a  search  reasonably 
calculated  to  recover  responsive 
materials  because  records  were  found 
from  the  period  June  1947  through 
September  1985.  even  though  no 
responsive  materials  were  found  from 
his  initial  employment  in  March  1944 
through  May  1947. 

Beulah  B.  Carney.  7/29/94,  LFA-0401 
Mrs.  Beulah  B.  Carney  appealed  the 
adequacy  of  the  search  conducted  by  the 
DOE  Oak  Ridge  Facifity  for  her  late 
husband's  personnel  records.  The 


Authorizing  Official  subsequently 
discovered  documents  proving  that 
these  personnel  records  were  destroyed 
as  part  of  routine  document  destruction. 
The  OHA  ordered  that  the  documents 
pertaining  to  the  destruction  of  the 
records  be  released  to  the  requester  and 
in  all  other  respects  denied  the  request. 
Government  Accountabilitv  Project.  7/ 
29/94.  LFA-0398 

The  Government  Accountability 
Project  (GAP)  filed  an  Appeeil  fixim  a 
partial  denial  by  the  Oak  Ridge 
Operations  Office  (Oak  Ridge)  of  a 
Request  for  Information  which  it  had 
submitted  under  the  Freedom  of 
Information  Act  (FOIA).  GAP  had 
requested  billing  statements  submitted 
by  outside  counsel  to  DOE  contractors. 
In  considering  the  Appeal,  the  DOE 
found  that  while  some  of  the 
information  that  had  initially  been 
withheld  under  FOIA  Exemption  4 
should  have  been  released  to  the  public, 
some  of  the  information  requested  by 
the  Appellant  was  properly  withheld 
under  Exemption  4  since  it  was  both 
privileged  and  confidential. 
Accordingly,  the  Appeal  was  remanded 
to  Oak  Ridge  for  further  processing. 
Marilyn  Ciibb  Stanley.  7/28/94.  LFA- 
0399 

Marilyn  Cribb  Stanley  filed  an  Appeal 
from  a  determination  issued  to  her  on 
June  20.  1994,  by  the  Oak  Ridge 
Operations  Office  (Oak  Ridge)  which 
denied  a  request  for  information  which 
she  had  submitted  under  the  Freedom  of 
Information  Act.  The  request  sought 
records  relating  to  the  late  Mary  Avery 
Cribb.  wife  of  a  contractor  employee  at 
Oak  Ridge  Laboratory  during  the  1940s. 
Oak  Ridge  stated  that  it  did  not  possess 
any  responsive  documents,  and  the 
Appeal  challenged  the  adequacy  of  the 
search.  In  considering  the  Appeal,  the 
DOE  found  that  Oak  Ridge  followed 
procedures  which  were  reasonably 
calculated  to  uncover  the  material 
sought.  Accordingly,  the  Appeal  was 
denied. 

Robert  Heitmann,  7/29/94,  LFA-0397 

Robert  Heitmann  filed  an  Appeal  ft-om 
a  determination  issued  to  him  on  June 
14,  1994.  by  the  Albuquerque 
Operations  Office  (AL)  which  denied  a 
request  for  information  which  he  had 
submitted  under  the  Freedom  of 
Information  Act.  The  request  sought 
records  relating  to  an  alleged  incident  at 
the  Travis  School  involving  an  airplane 
crash  and  atomic  weaponry.  AL  stated 
that  it  did  not  possess  any  responsive 
documents,  and  the  Appeal  challenged 
the  adequacy  of  the  search.  In 
considering  the  Appeal,  the  DOE  found 
that  AL  followed  procedures  which 


were  reasonably  calculated  to  uncover 
the  material  sought.  Accordingly,  the 
Appeal  was  denied. 

Texas  Uistniments.  Inc., .  7/28/94,  LFA- 
0395 

Texas  Instruments.  Inc.  (TI)  filed  an 
Appeal  from  a  determination  issued  by 
the  Oak  Ridge  Operations  Office  (Oak 
Ridge)  in  response  to  TTs  request  under 
the  Freedom  of  Information  Act.  In  the 
Appeal,  Tl  claimed  that  the  search  by 
Oak  Ridge  was  inadequate.  TI  cited  in 
support  of  its  argument  an  incident  in 
which  a  Tl  employee  allegedly  saw  a 
stack  of  responsive  dociunents  that  were 
not  released. 

In  denying  the  Appeal,  the  DOE  found 
that  the  incident  did  not  provide  a  basis 
for  believing  that  responsive  documents 
had  been  withheld.  The  DOE  also  found 
that  Oak  Ridge  had  adequately  searched 
for  documents. 

Whistle  Blower  Proceeding 

Francis  M.  OLaugblin.  7/29/94.  LWA- 
0005 

Francis  M.  O'Laughlin  (O'LaughlinJ 
filed  a  complaint  under  the  DOE's 
Contractor  Employee  Protection 
Program.  10C.F.R.  Part  708.  contending 
that  reprisals  were  taken  against  him 
after  he  raised  concerns  relatir;g  to 
health  and  safety  with  Boeing  Petroleum 
Services.  Inc.  (BPS).  a  DOE  contractor. 
The  alleged  reprisals  included 
wrongfully  denying  O'Laughlin  a 
management  position  to  which  he 
ostensibly  was  entitled,  and  later  taking 
adverse  personnel  action  against 
O'Laughlin  which  included  a  demotion 
and  corresponding  salary  reduction. 
Pursuant  to  O'Laughlin 's  request  under 
10  CFR  708.9(a).  a  hearing  in  this  matter 
was  conducted  by  an  Office  of  Hearings 
and  Appeals  Hearing  Officer  on  May  1 8 
and  19.  1994.  in  New  Orleans. 
Louisiana.  In  considering  the  transcript 
of  testimony  taken  at  the  hearing  and 
the  pleadings  filed  on  behalf  of 
O'Laughlin  and  BPS,  the  Hearing  Officer 
determined  that  O'Laughlin  had  failed 
to  establish  that  he  actually  disclosed 
information  to  BPS  which  evidenced  his 
good  faith  belief  that  there  was  a 
substantial  and  specific  danger  to  health 
or  safety.  10  CFR  708.5(a)(1). 
Accordingly,  in  the  DOE's  Initial 
Agency  Decision.  O'Laughlin's  request 
for  relief  under  Part  708  was  denied. 

Request  for  Exception 

R&R  Oil,  Inc.,  7/27/94,  LEE-0079 

R&R  Oil.  Inc.  filed  an  Application  for 
Exception  from  the  Energy  Information 
Administration  (EIA)  requirement  that  it 
file  Form  EL\-782B,  the  "Resellers'/ 
Retailers'  Monthly  Petroleum  Product 
Sales  Report."  In  considering  this 


request,  the  DOE  found  that  the  firm 
was  not  suffering  gross  inequity  or 
serious  hardship.  Accordingly, 
exception  relief  was  denied. 

Implementation  of  Special  Reiiind 
Procedures 

Telum.  Inc.,  7/25/94,  LEF-01J4 

The  DOE  issued  a  Decision  and  Order 
setting  forth  refund  procedures  to 
distribute  $56,149.35  plus  interest, 
received  as  a  result  of  a  Consent  Order 
between  Telum.  Inc.  and  the  DOE.  The 
Decision  sets  forth  refund  application 
procedures  for  the  customer  who 
purchased  middle  distillates  from 
Telum.  Inc.  during  the  period  from 
December  1. 1973  through  April  30. 
1974.  Specific  informaticxi  regarding  the 
data  to  be  included  in  the  refund 
application  is  discussed  in  the  Decision. 

Refund  applications 

Barrick  Enterprises,  Inc.,  7/28/94. 
RF272-92432 

The  DOE  issued  a  Decision  and  Order 
concerning  the  Application  for  Refund 
of  a  claimant  in  the  Subpart  V  crude  oil 
overcharge  refund  proceeding.  The  DOE 
determined  that  the  appUcant  resold  the 
refined  petroleum  products  that  formed 
the  basis  of  its  application  and  thus 
passed  on  the  costs  of  any  crude  oil 
overcharges  to  its  customers.  Therefore, 
the  DOE  concluded  that  the  claimant 
was  not  injured  by  any  of  the 
overcharges  associated  with  the  gallons 
that  it  purchased.  Accordingly,  the 
Application  for  Refund  was  denied. 

Burt  County  Cooperative  Company,  et 
al.,  7/28/94.  RF272-91445  et  al. 

The  DOE  issued  a  Decision  and  Order 
denying  seven  AppUcations  for  Refund 
filed  by  the  National  Bank  for 
Cooperatives  (CoBankJ  in  the  crude  oil 
refund  proceeding  on  behalf  of  seven 
local  agricultural  cooperatives  no  longer 
in  operation.  CoBank  claimed  a  right  to 
apply  on  behalf  of  these  cooperatives 
based  on  security  agreements  entered 
into  with  each  of  them.  These  security 
agreements  listed  specific  assets, 
accounts  receivable,  equipment  and 
leaseholds  as  collatra^al  with  CoBank. 
However,  none  of  these  security 
agreements  listed  oil  overcharge  refunds 
as  one  of  the  secured  items.  The  security 
agreements  did  list  deferred  patronage 
refunds  frt)m  Farmland  Industries,  a 
regional  cooperative,  as  a  secured  item, 
but  the  Decision  determined  that 
deferred  patronage  refunds  from  a 
regional  cooperative  are  not  oil 
overcharge  refunds  for  which  local 
cooperatives  are  eligible  on  behalf  of 
their  member/owmers. 
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Texaco  Inc./Donley's  Texaco  Service 
StaUon,  7/28/94.  RF321-16838. 
RF321-21012.  RF321-21013 
The  IX)E  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
submitted  by  Donley'*  Service  Station 
(Donley's),  an  indirect  purchaser  of 
Texaco  motor  gasoline.  Donley's 
requested  that  the  refund  be  paid  to  the 
firm,  which  is  a  partnership  currently 
<  owned  by  four  partners.  However,  in 
^cordance  with  prior  Decisions,  the 
DOE  determined  that  tbe  partners 
during  the  refund  period  were  eligible 
for  the  Donley's  refund  in  proportion  to 
their  ownership  interest,  except  for 
those  partners  who  had  transferred  their 
right  to  a  refund.  One  of  the  Donley's 
partners  both  currently  and  during  the 
rehind  period  owns  75%  of  the  shares 
of  the  corporation  that  supplied  gasoline 
to  Donley's.  The  DOE  decided  not  to 
treat  the  two  firms  as  a  single  firm  for 
purposes  of  determining  the  applicable 
presumption  of  injury  available  to 
Donley's.  However,  since  the  supplier 
had  received  a  refund  for  its  direct 
purchases  of  Texaco  gasoline,  the 
Donley's  refund  for  the  common  owner 
was  reduced  by  75%  so  that  he  would 
not  receive  two  refunds  for  the  same 
gallons.  The  total  of  the  refunds  granted 
to  the  three  Donley's  partners  who  had 
joined  in  the  outlet's  refund  claim  was 
$7,285  ($5,192  principal  plus  $2,093 
interest). 


Texaco  Inc. /Lehigh  Service  &■  Supply,  7/ 
29/94.  RF321-19561.  RF321-19562. 
RF321-19563.  RF321-19564 

The  DOE  issued  a  Decision  and  Order 
concerning  four  Applications  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  by  four  partners  on  behalf  of 
Lehigh  Service  &  Supply,  a  reseller 
located  in  Hazleton.  Pennsylvania  Two 
of  these  partners  had  previously 
received  a  refund  for  purchase  made  by 
Lehigh  Gas  &  Oil,  the  firm  that  supplied 
Lehigh  Service  A  Supply  with  Texaco 
product.  The  DOE  determined  that  these 
two  partners  were  ineligible  for  a  refund 
for  purchases  made  by  Lehigh  5>er\'ice  4 
Supply  because  they  had  already 
received  a  refund  for  these  gallons,  and 
accordingly,  these  two  Applications  for 
Refund  were  denied.  The  other  two 
applicants  received  refunds  in 
proportion  to  their  ownership  interest  in 
Lehigh  Service  &  Supply.  The  total 
amount  of  refunds  granted  in  this 
Decision  was  $2,366  ($1,686  principal 
plus  $680  interest). 

Texaco  Inc./Rvder  Energy  Distribution, 
7/29/94, RF32 1-1 4683 

The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Texaco  Inc.  special  refund 
proceeding  on  behalf  of  Ryder  Energy 
Distribution  (Ryder).  Ryder  is  the  fuel 
purchasing  and  distribution  subsidiary 
of  Ryder  Systems,  a  nationwide  truck 


leasing  company.  In  its  application, 
Ryder  requested  a  refund  based  on  the 
end-user  presumption  of  injury  for  its 
Texaco  purchases  which  were 
consumed  by  its  own  fleet  of  trucks.  It 
also  claimed  a  refund  under  the 
medium-range  presumption  of  injury 
based  on  the  purchases  it  made  from 
Texaco  which  it  later  resold  to  its 
leasing  customers.  The  DOE  determined 
that,  in  accordance  with  Gulf  Oil  Corp  / 
Ryder  Energy  Distribution.  21  DOE 
1 85,345  (1991),  Ryder  must  be 
considered  a  retailer,  since  as  a  vehicle 
rental  firm,  it  was  involved  in  the  retail 
sale  of  petroleum  products. 
Furthermore,  the  DOE  determined  that 
it  would  be  inconsistent  with  the 
adoption  of  a  $50,000  maximum  refund 
under  the  medium-range  presumption 
of  injury  for  Ryder  to  receive  in  excess 
of  that  amount  without  having  to  prove 
injury.  Accordingly.  Ryder  was  awarded 
$50,000.  plus  interest,  under  the 
medium-range  presumption  of  injury. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


07/27/94 

07/29/94 

07/25/94 
07/25/94 

07/29/94 


Arnyie  Ranch.  Inc  RF272-48097  07/29/94 

Atlantic  Ri(  hTield  Company: 

Nycr«st  Corporation  RF304-13463  07/27/94 

Newman  Oil  Co  ,  Inc ._. RF304-13464  

Minutem.in  Fuels,  Ini RF304-13465  

Atlantic  RichfiHld  Company: 

Ray's  Arto  et  al  , '. RF304-1462S 

Atlantic  RiLhTeld  Company: 

Town  and  C<iunlry  Gas.  Inc  et  nl  .". ; RF304-14225 

Atlantic  Richneld  Company: 

W.L.  Mazzia  „ » RF304-13999 

B«rrien  County  Farm  Bureau  OH  Co.  et  al  RF272-91282 

Clark  Oil  and  Refining  Corp.: 

Midwest  Petroleum  Company  « RF342-173 

Earle's  Clark  Super  100  „ RF342-304 

Cobitco.  Inc „ RF272-94577 

Forward  Corp.  et  al  .'. RF272-77612 

Gjildfn  Slate  Foods  RF272-94818 

Gulf  Oil  Corporation: 

Sylvester's  Crill  and  Palm  Ave ?._„ „ ^ RF300-15573 

Crill  and  Palm  Gulf RF30O-21787  

Metropolitan  Petroleum  and  Fuel; 

lorgeR.  Ruiz  RF349-8  (17/29/94 

Oasis  Truck  Stop  RF349-10  

Alfaro66  ^ RF349-n  

Penske  Truck  Leasing  Co..  LP  RF272-92418  07/26/94 

Rock  County  Buick  Company  ^ RF272-90801  07/26/94 

Shell  Oil  Company: 

Kennels  Service  Station  RR315-8  07/29/94 

Texaco's.  Inc  : 

B  and  H  Texaco  et  al , RF321-7698  07/27/94 

Texaco.  Inc.; 

Cloninger  Texaco  Service RF321-9036  07/27/94 

Texaco.  Inc.: 

l).A.  Kesslcr  Construction  Co.  ft  al RF321-740O  07/29/94 


07/26/94 
07/29/94 
07/26/94 

07/27/94 


Tcxsco  Inc-- 

J&M  Self-Serv  Unit  1  RF321-14095 

J&M  .Self-Serv  Unit  2  RF321-14096 

J&M  Self-Serv  Unit  3  • RF321-14097 

I&M  SeirServ  Unit  4  RF321-14098 

Texaco,  Inc.: 

Mobil  Oil  Corporation  RF321-17122 

Texaco,  Inc.: 

Roy's  Food  Market  et  al  RF321-459 

Texaco's.  Inc.: 

Smith  Texaco  ef  a/ RF321-508 

Texaco,  Inc.: 

Stan's  Texaco  e«  a/  ....: RF321-18307 

Township  of  Florence  ef  al ' RF272-94816 

W.H.  Kneas  Lumber  Company RF272-82421 

Walsh  Movina  Senice  et  al  RF272-94814 


07/27/94 


07/20/94 

07/29.'94 

07/26/94 

07/27/94 
07/26/94 
07/26/94 
07/29/94 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Avacado  Texaco  

RF321-7179 

Carroll  Countv 

RF272- 

85932 

Cram  Texaco  

RF321-8231 

Esch  &  Associates 

RF300- 

19297 

Fitzoatrjck  Oil  Co   

RR315-9 

Glen  Petroleum  Corporation  ... 

RF336-43 

Jce  Ralner's  Texaco 

RF321- 

11350 

Joe's  Texaco  

RF321-7161 

John  Papacfopoulos 

RF32 1-7383 

Leyden  Texaco  Service 

RF321-9278 

M  S  D  Decatur  Township  

RF272- 

96470 

Miller's  Texaco   

RF321- 

13624 

Missouri  Pacific  Railroad  

RF321- 

12844 

Missouri  Pacific  Railroad  

RF321- 

12843 

North  Main  Texaco 

RF321-7378 

Parrv  Tire  Co            

RF321- 

19968 

Parrv  Tire  Co      

RF321- 

19969 

Penske    Truck    Leasing    Co., 

RF321- 

LP. 

19913 

Post  Office  Texaco  

RF321-7379 

R  &  W  Gas  Co..  Inc  

RF321-1751 

Ram  Tire  Co..  Inc 

RF321-6388 

Randy  Pate 

RF321-9369 

Rinker  Materials  Coro 

RF321- 

20102 

Riverton  Corporation  

RF272- 

93342 

Ron's  North  Texaco 

RF321- 

13622 

Poscoe's  Texaco  

RF321- 

12539 

Smith  International.  Inc 

RF272- 

93004 

Thom  Zinson  &  Mc White 

RF30O- 

16773 

Troiano  Fuel  Oil  Co..  Inc  

RF321- 

19950 

TromtjIy  Motor  Coach  Service 

RF272- 

94731 

Union  Countv          

RF272- 

85389 

Name 

Case  No 

Village  of  Union  

RF272- 

Woods'  Seacrest  Texaco  

85917 

RF321- 

12136 

Copies  of  the  full  te.xt  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  ttie  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SVV.,  Washington.  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  September  27, 1994. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-24585  Filed  10-4-94;  8:45  ami 
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Issuance  of  Proposed  Decision  and 
Order  the  Week  of  June  27  through 
July  1,1994 

Office  of  Hearings  and  Appeals 

During  the  week  of  June  27  through 
July  1,  1994.  the  proposed  decision  and 
order  summarized  below  was  Issued  by 
the  Office  of  Hearings  and  Appeals  of 
the  Deparli'ient  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205.  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  ser\'ice  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 


a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  ser\'ice  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specif>'  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  DC.  20585, 
Monday  through  Friday,  between  the 
hours  of  1:00  p.m.  and  5:00  p.m.,  except 
federal  holidays. 

Dated:  September  27,  1994. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals 

Ewing  Oil  Co..  Hagerstown.  MD,  Lee- 
0084.  Reporting  Requirements 

Ewing  Oil  Company  filed  an 
Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  requirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'  Montlily 
Petroleum  Product  Sales  Report."  In 
considering  this  request,  the  DOE  found 
that  Ewing  Oil  was  a  certainty  firm  and 
therefore  could  only  be  granted  reUef  if 
it  were  e.xperiencing  extreme  hardship. 
•  The  DOE  determined  that  it  was  not. 
Accordingly,  on  June  30,  1994,  the  DOE 
issued  a  Proposed  Decision  and  Order 
detennining  that  the  exception  request 
should  be  denied. 

IFR  Doc  94-24583  Filed  10-»-94;  8:45  ami 
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Office  of  Hearings  and  Appeals 


Issuance  ol  Propcn*- 1 
Ofxitttbmm—kotMit 
Jyn«24ttM4 


•--viona  and 
?  ^rrouglk 


Ehihng  the  week  of  fune  20  through 
June  24.  1994.  the  proposed  decisions 
and  oitfers  siimmarijr»»<t  b»*lr»w  were 
issued  by  the  Offu  »>  of  Mt>Arin^.s  and 
Appeals  of  the  Departmonf  of  Energy 
witii  regard  to  applications  for  ^ 
exception.  ' 

L!ndHr  the  pmcedural  ragulations  that 
appl]r  to  exception  procsediiiKs  (10  CKR 
Part  205.  Subpart  D),  any  persmt  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  (fBcisinn  and  order  in  final 
form  may  fJle  a  written  notice  of 
objection  wifhni  ten  days  of  s»;.'vice.  For 
purposes  of  the  prorethiral  reRulafJons, 
Ibe  dale  of  service  of  notice  is  deemed 
to  be  the  date  of  pubticslion  of  th  is 
Notice  or  the  dale  an  afiynevMi  p«>rson 
receives  actuHl  notice.  whiche\«'rocintrs 
first. 

The  p.TiGedwral  regniattoiis  provide 
that  an  aggrieved  party  wtxi  fails  to  Kle 
a  Notice  of  Ubjection  within  the  time 

Criod  specifted  tn  the  regulations  will 
deemed  to  cnoaMnt  m  the  issuance  of 
the  prn[x>sed  decision  and  order  in  fiaal 
form.  An  aggrieved  pMuly  who  wiahmlo 
contest  a  determination  made  in  a 
proposed  decision  and  or>'  t  jJmj 

fi  le  s  detai  led  statement  < . ;  n  s 

within  .10  days  uf  the  date  ui  service  of 
the  proposed  derision  and  ortfnr.  In  the 
statement  of  objections,  the  8K;;neve«i 
party  mn  su*"  of  fart  or 

law  that  ,  vst  in  nnv 

further  procTreding  involving  the 
exception  natter. 

Copies  of  the  full  text  of  ihesi! 
proposed  decisions  and  ordwsare 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 
Room  lE-34.  Forrsstal  Building.  1(K)0 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  Morulay 
through  Friday.  Iwtween  ibe  hours  uf  X 
p.m.  and  5  p.m..  except  fnderai 
holidavs. 

Oatad  September  27  T994. 

Dinctor.  Office  ofHeanngt  nnd  Appt^la 

Carter  Oil  Co  .  ShrfficlH.  AL.  Ij^-~01(W 
Reportinff  Ht-quirrmfnts 

The  Carter  Oil  Coinpanv  (Carter)  Qled 
an  Application  for  Exception  f 
provision  of  filing  Form  FIA- 
entitled  ■Resellers'/Retailers'  Monthly 
Petroleum  Product  Sales  Ri'port."  The 
Exception  request,  if  granted,  would 
pennit  Carter  to  t>e  exemptv^  from  filing 
Form  EIA-782B.  On  )une  24.  1994.  the 
Department  of  Energy  issued  a  Proposed 


Decision  and  Order  which  determined 
that  the  Exception  request  be  denied. 
Chamben  Oil  Co.  Beckhy.  WV.  L«^ 
Ot  16.  Hcporhng  flrqnirpmnrfs 
The  Chamb«?rs  Oil  Company 
(Chambers)  filed  an  Application  for 
Exception  from  the  provision  of  filing 
Form  EL\-782B.  enlilied  •Resellers/ 
Retailers'  Monthly  Petroleum  Product 
Seles  Repoflt."  Tbe  Exception  request,  if 
granted,  would  permit  Chambers  to  he 
exempted  from  filing  Form  EIA-782B. 
On  June  24,  1994,  the  Department  of 
Energy  issued  a  Proposed  Decision  and 
Order  whi( h  determined  that  the 
ELx(»ption  request  be  denied. 
jFm  Doc.  94-245S4  Fil«d  10-S-44;  8:45  ami 
mtum  ooes  ties  »i-» 


lmpien>«*<jution  of  Special  Refund 
Procedures 

AQCNCV:  Office  of  Hearings  and  Appeals. 
Department  of  En«Tgy 
ACTION:  Notice  of  Implementation  of 
Special  Reftmd  Procedares. 


SUMMaRT:  The  Office  of  Hearings  and 
Appeals  K^HA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
tar  ittiNirsiMnnt  oiSa  J64.57.  plus 
accnied  ialwt.  fan  nfiaad  petroieum 
overcharges  obtainftd  by  the  DOE  under 
the  terms  of  a  Remedial  Order  issued  to 
Aptos  Shell,  ft  al  (Aptos)  Case  Nos. 
LEF-0092.  ef  al  The  OHA  has 
determined  that  the  funds  will  be 
disthbuted  in  accordance  with  the 
provisions  of  10  C.F.R.  Part  205.  Subpart 
Vand  15  use.  §4501.  the  Petroleum 
0\ercharge  Distribution  and  Restitution 
Act  (PODRA) 

DATES  AND  AXWMESSES:  Applications  for 
:nust  be  Bled  in  duplicate. 
•  d  to  Aptos  Shell  Special 
Refund  Proceeding  and  sent  tu:  OiQce  of 
Hearings  and  Appeals.  Department  of 
Elnergy.  1000  Independence  Avenue, 
SW  .  Washmpfon.  DC:  20585  All 
applications  must  r«fif»rence  Case 
Number  LEF-00*>2  and  be  postmarked 
on  or  before  ftine  1,  199rj 

FOR  FURTHER  INFORMATKW  CONTACT: 
Thomas  L.  Wieker.  Deputy  Director 
Office  of  Hearings  and  App»^als  1000 
Independence  Avenue.  SW.. 
Washington,  DC:  20585  (202)  586-2400 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.2«2(cJ. 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  forth  the  pcocedures 
that  the  DOE  has  formulated  to 
distribute  to  eligible  claimants 
$21,764.57,  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  Rentedtai  Order  that  the  DOE  issued 


to  Aptos  Shell,  et  al.  (Aptos)  on 
December  14. 1981.  Under  the  Remedial 
Order.  Aptos  was  (ouBd  to  have  violated 
ibe  Federal  petroleum  price  and 
allocation  regulations  invoKing  the  sale 
of  refined  petroleum  prt>ducts  during 
the  relevant  audit  periods. 

The  OHA  will  distribute  the  Remedial 
Order  funds  in  a  two  stage  refund 
proceeding.  Purchasers  of  Aptos  motor 
gasoline  will  have  an  opportunity  to 
submit  refund  applications  in  the  first 
stage.  Refuods  will  be  granted  to 
applicants  who  satisfactorily 
deinottstrate  they  were  injured  by  the 
pricing  violations  and  who  document 
the  volume  of  refined  petroleum 
products  they  purchased  from  Aptos 
during  the  relevant  audit  period.  In  the 
event  that  money  remains  after  all  first 
stage  claims  have  been  disposed  of.  the 
remaioicg  fitnds  will  be  disbursed  in 
accordance  with  the  prorisicns  of  15 
U.S.C.  §4501.  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA). 

Apphcatiuns  for  Refund  must  be 
postmarked  on  or  before  June  1.  1995. 
Instructions  for  the  completion  of 
refund  applications  have  t)een  set  forth 
in  Section  UI  of  the  [Decision 
immediately  following  this  notice. 
Refund  applications  should  be  oksiled  to 
the  adtlress  bsted  at  the  begtnning  of 
this  notice. 

Unless  labelled  as  "confidenhal".  all 
submissions  must  be  made  available  fur 
public  in.spection  between  the  hours  of 
1  p.m.  and  5  p.m..  Monday  through 
Friday,  except  Federal  holidavs.  in  the 
F^lbIic  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234.  tOOO  Independence  Avenue. 
SW  .  Washington.  DC  20585. 

Date:  .SeplPtnber  26.  1094 
Georg*  B.  Brecnay. 
Director 

Names  of  Firms:  Aptos  .Shell,  et  al. 

Date  of  Filing:  )ulv  20. 1993. 

Case  Numbers:  LEF-0092.  etal. 

On  July  20.  1993.  the  Economic 
Regulatory  Administration  (ERA)  of  th** 
Department  of  Energy  (Df^)  filed  a 
Petition  requesting  that  the  Office  of 
Hearings  and  Appeals  (OH.^)  formulate 
and  implement  Subpart  V  special 
refund  proceedings.  Under  the 
procedural  regulations  of  the  DOE, 
special  refund  proceedings  may  be 
implemented  to  refund  monies  to 
persons  injured  by  violations  of  the  DOE 
petroleum  price  regulahons.  provided 
DOE  is  unable  to  readily  identify  such 
persons  or  to  ascertain  the  amount  of 
any  refund.  10  CFR  205  280.  We  have 
considered  ERA's  request  to  formulate 
refund  procedures  for  the  disbutsemeot 
of  ntonies  remitted  by  Aptos  Shell 


(Aptos)  and  4  other  firms  pursuant  to  a 
Remedial  Order  (hereafter,  the  Order) 
issued  by  OHA  on  December  14,  1981, 
and  have  determined  that  such 
procedures  are  appropriate  Each  firms 
name,  case  number  and  amount  of 
money  remitted  to  remedy  its  pricing 
violations  has  been  set  out  in  the 
Appendix  immediately  following  this 
Decision. 

Undfer  the  terms  of  the  Order,  a  total 
of  $21,764.57  has  been  remitted  to  DOE 
to  remedy  pricing  violations  which 
occurred  during  the  relevant  audit 
periods.  These  funds  are  being  held  in 
an  escrow  account  established  with  the 
United  States  Treasury  pending  a 
determination  of  their  proper 
distribution.  See  Memorandum  from 
George  B.  Breznay,  Director  OHA,  to 
James  T.  Campbell.  Comptroller, 
"Transferring  Funds  to  Escrow 
Account."  August  30.  1993.  This 
Decision  sets  forth  OHA's  plan  to 
distribute  those  funds.  The  specific 
application  requirements  appear  in 
Section  III  of  this  Decision. 

I  Jurisdiction  and  Authority 

The  general  guidelines  that  govern 
OHA's  ability  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  at  10  CFR  Part  205.  Subpart 
V.  These  procedures  apply  in  situations 
where  the  DOE  cannot  readily  identify 
the  persons  who  were  injured  as  a  result 
of  actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  amount  of 
the  refund  each  person  should  receive. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement.  9 
DOE  1 82.508  (1981)  and  Office  of 
Enforcement.  8  DOE  il  82,597  (1981). 

//  Background 

The  facts  alleged  in  the  Order  were 
undisputed.  Each  Remedial  Order  firm 
was  a  "retailer"  of  motor  gasoline  as 
that  term  has  been  defined  at  10  CFR 
212.31  and  was  therefore  subject  to  the 
provisions  of  10  CFR  Part  210  and  10 
CFR  Part  212.  Subpart  F.  The  Order 
states  that  during  the  relevant  audit 
period,  they  each  charged  prices  higher 
than  those  permitted  by  10  CFR 
212.93(a)(2);  levied  a  cents-per-gallon 
fee  for  services  associated  with  the  sale 
of  motor  gasoline  in  violation  of  10  CFR 
210.62(d)(1)  and  refused  to  make  their 
records  available  for  inspection  in 
violation  of  10  CFR  210.92(b). 

The  firms  were  ordered  to  reduce 
their  prices  for  motor  gasoline  by 
specified  amounts  until  a  sufficient 
volume  of  gasoline  had  been  sold  at  the 
reduced  prices  to  remedy  the 


violations.'  After  decontrol.  DOE  moved 
to  require  direct  monetary  restitution  to 
the  Treasury  instead.  See  Sunset 
Boulevard  Car  Wash,  20  FERC  i  62,319 
at  63,537  (1982).  Under  the  terms  of 
EX)E's  motion,  the  firms  were  required 
to  disgorge  and  remit  to  the  Treasury 
any  violation  amounts  and  the  profits 
they  had  acquired  as  a  result  of  their 
violations  of  the  aforementioned 
provisions  of  the  pricing  regulations. 
The  firms  objected  to  DOE's  motion 
which  has  since  been  affirmed  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  in  a  Decision  issued  on  August 
13,  1982.  Id.  FT;RC  issued  a  final  Order 
adopting  its  Proposed  Order  on 
September  29, 1982. 

On  April  28. 1994.  we  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  funds  that  each  firm 
remitted  to  DOE  pursuant  to  the 
modified  Order.  We  proposed 
implementing  a  two  stage  refund 
proceeding  and  we  stated  that 
applicants  who  purchased  gasoline  from 
any  one  of  the  retailers  identified  in  the 
Appendix  to  the  PDO  would  be 
provided  an  opportimity  to  submit 
refund  applications  in  the  first  stage.  In 
the  event  funds  remained  after  all  first 
stage  claims  had  been  considered,  we 
stated  that  the  remaining  funds  would 
be  disbursed  in  the  second  stage  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (15  U.S.C. 
§4501)  (PODRA). 

We  provided  a  30  day  period  for  the 
submission  of  comments  concerning  the 
proposed  procedures.  However,  we  have 
received  no  comments  since  the  PDO 
was  published  in  the  Federal  Register 
more  than  30  days  ago.  The  proposed 
procedures  will  therefore  be  adopted  in 
the  same  form  in  which  they  were 
originally  outlined.  Immediately  set 
forth  below  are  the  specific 
considerations  that  will  guide  our 
evaluation  of  refund  applications  during 
the  first  stage. 

///.  The  First  Stage  Refund  Procedures 

Refund  applications  submitted  in  the 
Aptos  special  refund  proceeding  will  be 
evaluated  in  exactly  the  same  maimer  as 
applications  submitted  in  other  refined 
product  proceedings.  In  those 
proceedings,  we  have  frequently  chosen 
to  adopt  a  number  of  rebuttable 
presumptions  relating  to  pricing 
violations  and  injury.  Such  a  policy 
reflects  our  belief  that  adoption  of 
certain  presumptions  (i)  permits 


applicants  to  participate  in  refund 
proceedings  in  larger  numbers  by 
avoiding  the  need  to  incur  inordinate 
expense;  and  (ii)  facilitates  our 
consideration  of  first  stage  refimd 
applications.  10  C.F.R.  205.282(e).  For 
those  reasons,  we  have  adopted  similar 
presumptions  in  the  present  proceeding. 

(1)  Calculating  the  Refund 

We  have  presumed  that  the  pricing 
violations  were  dispersed  equally 
throughout  each  firm's  gasoline  sales 
during  the  relevant  audit  period.  We 
tlierefore  proposed  that  each  applicant's 
potential  refund  should  be  calculated  on 
a  volumetric  basis.  Under  the 
volumetric  approach,  refunds  are 
calculated  by  multiplying  the  gallons  of 
refined  product  each  applicant 
purchased  by  the  per  gallon  refund 
amount  (volumetric).  Applicants 
believing  they  were  disproportionately 
overcharged  by  the  pricing  violations 
may  present  dociunentation  which 
supports  that  claim.  Those  who  succeed 
in  showing  they  were 
disproportionately  overcharged  will  be 
eligible  to  receive  refunds  calculated  at 
a  higher  volumetric. 

We  have  estabUshed  a  separate 
volumetric  for  each  of  the  firms  whose 
name  appears  in  the  Appendix 
accompanying  this  Decision.  The 
precise  volumetric  for  each  firm  can  be 
found  in  the  Appendix.  Each  volumetric 
was  obtained  by  dividing  the  remedial 
order  funds  available  for  distribution  by 
the  volume  of  gasoline  each  firm  is 
believed  to  have  sold  during  the  audit 
period.  ^ 

(2)  Eligibility  for  a  Refund 

In  ord^  to  be  eligible  to  receive  a 
refund  ii^his  proceeding,  each 
applicant  must  (1)  document  the 
volume  of  motor  gasoline  it  purchased 
during  the  consent  order  period;  and  (2) 
demonstrate  that  it  was  injured  by  the 
overcharges.  The  threshold  requirement 
for  any  applicant  is  documenting  the 
volume  of  product  it  purchased.  This 
requirement  is  typically  satisfied  when 
the  applicant  successfully  demonstrates 
ownership  of  the  business  for  which  the 
refiind  is  sought  and  submits 
documentation  which  supports  the 


'  The  Order  imposed  no  sanctions  upon  the  firms 
for  (ailing  to  provide  records  pursuant  to  10  CFR 
210.92(b).  See  Remedial  Order  at  1  and  7. 


^  In  the  absence  of  precise  Rgures  indicating  the 
amount  of  motor  gasoline  sold  by  each  firm  during 
the  audit  period,  we  have  estimated  their  sales 
using  the  best  available  data.  Our  estimate  is  that 
each  gasoline  retailer  sold  50.000  gallons  of  motor 
gasoline  per  month  for  each  month  of  the  audit 
period.  This  figure  mail  be  used  to  calculate  each 
retailer's  volumetric  unless  the  refund  applications 
submitted  pursuant  to  this  Decision  and  Order 
indicate  that  our  estimate  is  inaccurate.  In  the  event 
the  estimate  proves  to  be  inaccurate,  it  may  be 
necessary  to  reestimate  the  volumetric. 
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[\  its  ref^nul 


volume  I 
npplication. 

The  tniury  showing,  however,  is  • 
pctintially  more  diffkmh  requtretneol 
for  applicants  to  satisfy.  esp«ctaUy  those 
seeking  smaller  n>fumi  amounts.  This  is 
tiue  because  an  applicant  must 
damonstiate  that  it  was  forced  to  absorb 
the  ovprch-irges.  Our  ca.ses  have  often 
stated  that  an  applicant  occnmph^h^s 
this  by  demonstrating  that  it  main  tainted 
a  "bank"  of  unrnrovered  product  costs 
and  showing  that  market  condiliuos 
would  not  permit  them  to  pass  through 
those  mcreased  costs.  See.  Quintana 
Energy  Corp..  2\  DOEl85i)32  at  M  117 
(1991). 

We  recognized  that  the  cost  to  the 
applicant  of  gathering  evidence  of  injury 
to  support  a  relarively  small  refund 
claim  could  exceed  the  expected  refund 
and  thereby  cause  some  injured  [uirtips 
to  forego  an  opportunity  to  obtain  a 
nhxnd  hi  view  of  these  difBtultu**,  we 
proposed  adopting  a  number  of  injury 
pitssumptions  which  simplify  and 
streamline  the  mhand  process.  The 
simpUfied  prtxjedures  reduce  the 
hurdm  that  would  have  been  placed  on 
this  office  had  we  required  detailed 
injury  showings  for  n?lafively  small 
refund  applications. 

(3)  Presumptions  of  Injury 

Set  forth  below  are  th*  presumptioos 
of  injury  that  have  been  adopted  for 
each  ciais  of  applicant  likely  to  submit 
refund  applicationa  in  this  proceeding. 
These  presumptions  arc  aoC  unhke 
injury  presumptions  aikiptod  by  OHA  in 
many  other  rehned  product 
proceedings.  Each  presumption  turns  em 
the  category  of  applicant. 

Small-claim  Pifsumption  We  have 
adopted  a  small  claim  presuino^Tn  of 
injury  for  resellers.  letailers  ar.urrfiners 
whose  rlaim  is  SlO.OOOor  leNs. 
exclusive  of  interest.  A  small  claun 
thnfsbuld  of  SlO.UCO  has  been  adupted. 
even  though  we  established  a  Irwer 
threshold  amount  of  $5,000  in  nany 
priiir  proceedings.  See.  eg..  Half  ()il 
Cnrj.^rntirn    \h  DOE  1  85.JM1  ( iy»7) 
I  J  S5.000  threshold:.  Tho 

i  ...    ^hc!!d  is  more  aj'propriate 

here  lj«cau->>«i  the  voluinetric  riVablished 
fur  eai  h  one  ijf  llie  15  rctrt'  i-red 

hv  this  pnxtreiltag  is  bii^'  ..« 

vi)liinietric  s»»t  in  C.iilf  and  in  most  other 
Subpart  V  refund  pitx.iH.>dings.  1J  If  we 
were  to  adopt  a  lower  thre^thoui  amount 
fiT  I'i  <  ■  ".mb»*r  of 

verv  '  •■ 

burdened  with  the  requirement  to  make 
a  detailed  injury  showing  wf)u!<l 
increiiac  subHtantialiy 

The  small  chitm  pn'sumptu)!)  dI 
injury  fur  this  proceeding,  ext;mpl& 
applicants  whoae  claliiM  are  .SIU.UUO  uf 


Ibss,  exclusive  of  interest,  frtmi  the 
requirement  to  prove  injary.  Such  an 
applicant  aaed  only  docuneot  th« 
vwuma  of  motcj-  gasoline  he  or  she 
purcbased  diuing  the  audit  period  from 
one  or  more  of  the  retailers  named  in 
the  Appendix  to  be  eligible  to  receive  a 
full  refund.  5>e  Enron  Corporation.  21 
DOE  1 85 .323  at  88.'J57  { 1 991 ). 

Mid  range  Presumption.  M'd- range 
applicants:  that  is.  applicants  seeking 
refunds  in  excess  of  SlO.OOO  but  less 
than  S50.0CX).  excluding  interest,  are 
eligible  to  recnive  40  pej^cent  of  their 
allocable  share  without  proving  injury 
Like  small -claim  applicants,  these 
applicants  will  only  be  re<|aired  to 
document  the  volume  of  gasolme  they 
purt  based  during  the  audit  period  from 
any  one  of  the  hrms  named  in  the 
App>etMlix  to  be  eligible  to  receive* 
refund.  See  Shell,  1 7  DOE  at  88.406. 

End-user  Pif  sumption.  We  have 
presumed  that  end-users  of  petroKaum 
products  wbuse  businesses  were 
unrelated  to  the  patrolsMin  industry  and 
ware  not  subject  to  the  tegulatioiis 
prutaulgatad  under  the  Emerginu.y 
Petroleum  Price  and  Alkocatvun  Act  of 
1973  (EPAAl  15  U.S-C  «j§  751-760b. 
wen  iniured  by  each  of  the  finu's 
prlciiig  violatioas.  Unlike  regulated 
hrms,  ead-useis  were  act  subject  to 
price  controls  daring  the  audit  period. 
Moreover,  these  fixms  were  nut  required 
to  keep  records  that  justified  selling 
price  inctaaaes  by  refereuca  to  cost 
increasea.  An  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  noi>- petroleum  goods  and 
services  is  beyond  the  scnpe  of  a  spe<.ial 
refund  proceeding.  See  American 
Pacific  International.  Inc..  14  DOE 
1  85.158  at  88.294  (1986).  End-users 
seeking  refunds  in  this  proceeding  will 
therefore  be  presumed  to  have  been 
injured.  In  order  to  rxreive  a  refund, 
end-user  applicants  need  only 
document  the  volume  of  gasoline  they 
purchased  during  the  relevant  audit 
period  from  any  of  the  15  retailers 
wliose  name  appears  in  the  App«!ndix 
following  this  Decision.  Meritorious 
applicants  are  eligible  to  receive  their 
full  allocable  share  See  Shell.  17  DOE 
at  88.40b. 

Refunds  m  Excess  of  S50  QOO  and 
(.Xher  Applicants.  Ap(.  iicants  staking 
refunds  in  excess  cf  S50.000.  excluding 
interest,  will  be  reqiur»id  to  submit 
detailed  evidence  of  iniury  These 

ii:>t  show  that  the 
<  were  absorbed,  not  passed 

through  to  their  ciistoiaers.  They  will 
therefore  be  unable  to  rely  upon  injuxv 
presumptions  utilized  in  many  refined 
product  refund  cases.  Id 

We  do  not  anticipate  thai  ot^r 
i:ategnries  of  applicants,  surh  as. 


regttfeted  Rrms.  crwperatives,  indirect 
purchasers  or  .spot  purchasers,  would 
have  obtained  prorhicts  from  the  firm.s 
covered  by  these  proreduo's.  Such 
apphcants  may  nonetheless  submit 
refund  applications  if  they  pun:hased 
motor  gasoline  fhjm  any  of  these  llrm.s 
during  the  relevant  audit  penods. 

Any  such  applicants  must 
demonstrate  that  they  purchased  ^ 
products  from  one  these  firms  duri.ng  its 
audit  period  and  show  they  were 
injured  as  a  result  of  their  purchases  to 
be  eligible  to  receive  a  refund  in  this 
proceeding.  Regulated  firms  and 
cooperatives  are  exempt  from  the 
requirement  to  show  injury.  They  must, 
however,  show  that  they  will  pass  any 
refund  received  through  to  their 
customers. 

(4)  How  to  Apply  for  a  Rehmd 

To  apply  for  a  ivfnnd  from  one  or 
more  of  the  firms'  settlement  fund,  an 
applicant  should  submit  an  Appiicatiott 
for  Refund  containiitg  all  of  the 
following  information: 

(1)  The  Apptii:ant's  ^^[TLer,  tfaecunwiu 
name  and  address  of  ttte  business  for  whitb 
the  refund  ia  sought;  the  name  and  address 
during  the  refund  period  of  the  buinness  for 
which  the  refund  is  itM^ht.  the  taxperer 
ic>aiirtfinBioii  aumbsr.  a  iitat«m«nt  specifying 
whatfaar  th*  appUcant  ia  an  individuitl. 
corporation,  piartner^hip.  scie  propriotnaship 
or  oiher  bu&ioesa  antity;  the  Daxna.  title,  aad 
telephone  numtier  of  a  persun  la  contact  {or 
additional  infunnation;  and  the  name  and 
addres*  of  the  peraon  who  should  rec^eivp  anv 
refend  check.  •  if  th^  appHcant  opt^rerted 
under  more  than  one  name  or  under  a 
different  nama  dunn^^  tile  price  control 
period,  the  applicant  shotiid  specify  thoae 
names. 

(2)  The  appiirant  should  specify  the 
source  uf  its  gallonage  information.  Yn 
calculating  its  purchase  volumes,  an 
applicant  should  use  actual  records 
from  the  settlement  period,  if  available. 
If  these  reconfs  are  not  available,  the 
appiicjiif  may  submit  estintates  of  its 
gasoline  purrAases,  but  the  estimation 
methodology  must  be  reasoiiable  and 
must  be  explaimrd. 


'  VnArt  the  Ptrvniy  ,^c■t  of  1974.  the  .><iibuiiw-ic)ii 
of  d  social  'aciinlv  iiumker  by  an  individual 
applicant  is  voluntary.  An  np^Mi^nX  whoduss  nt.'r 
M  i»li  to  Miboiit  a  vxrial  se(.ur:ty  nunctiar  mu-Ht 
siitmul  im  <»mplov<:r  itfcntiricalion  nunibfi  if  i):m 
Kxis's  Thi.i  ininrTRdlifin  will  be  usee!  in  prrKissin^ 
rvhind  ^ppiiutncins.  It  ia  raquested  punu^iit  in  oui 
authatity  uivlif  tJie  Ht-iruleuni  'JvMrharga 
DiMributK^n  and  Kesiitulinn  Act  of  isac  Hiui  Uif 
rt>guUtiuns  ciidifiud  at  10  CF  R.  Part  2U5.  Stibfuin 
V.  The  inforinatitm  may  be  shared  with  olhi>r 
Federal  a)(«u:ira  Ibr  Malistiral.  auditing  ur 
arLhiving  pur|K)aa*.  and  wTtb  law  i^fur<^nuntf 
rigeiK.i«<i  whau  Ihay  ate  invu&titialin^  a  potential 
violatuin  o( civil  or  criminal  law.  I'nless  an 
appKcant  claims  iimfidentiality,  this  inf<)muini)ii 
will  lie  svrilUI)!)!  to  t.ha  public  in  the  Pubhc 
Referemr  Rciim  i)(  Ihf  Offire  of  Hearings  dm! 
.^ppp.ils 


(3)  A  statement  indicating  whether 
the  applicant  or  a  related  firm  has  filed, 
or  has  been  authorired  to  file  on  its 
behalf,  any  other  application  in  this 
refund  proceeding.  If  so,  an  e.xplanation 
of  the  circumstances  of  the  other  filing 
or  authorization  should  be  submitted; 

(4)  If  the  apphcant  is  or  was  ia  any 
way  affiliated  with  the  Remedial  Order 
firm,  in  this  case  any  firm  named  in  the 
Appendix,  the  applicant  should  explain 
this  affiliation,  including  the  time 
period  in  which  it  was  affiliated.  If  not. 
a  statement  that  the  apphcant  was  not 
affiliated  with  the  Remedial  Order  firm. 

(5)  The  statement  listed  below, 
provided  it  has  been  signed  by  the 
applicaiit  or  a  responsible  official  of  the 
firm  filing  the  refund  apphcation: 

I  swear  (or  affinn)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief.  I  understand  that 
anyone  who  is  convicted  of  providing  felse 
infomiatioD  to  the  Federal  govemmeDt  rrwy 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  §  1001.  I  understand 
that  the  information  coutained  in  this 
application  is  subject  to  public  disclosure  I 
have  enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OH-\ 
Public  Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  should  clearly 
refer  to  the  appropriate  proceeding 
name  (Aptos  Shell)  and  case  number 
(LEF-0092)  as  well  as  specify-  the  name 
of  the  firm  it  purchased  gasohne  from 
during  the  audit  period.  Each  applicant 
must  submit  an  original  and  one  copy 
of  the  application.  If  the  applicant 
believes  that  any  of  the  information  in 
its  application  is  confidential  and  does 
not  wish  this  information  to  be  pubhcly 
disclosed,  the  applicant  must  submit  an 
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original  application,  clearly  designated 
"confidential",  containing  the 
confidential  information,  and  two 
copies  of  the  application  with  the 
confidential  information  deleted.  All 
refund  applications  should  be 
postmarked  no  later  than  J'lne  1. 1995, 
and  sent  to:  Aptos  Shell  LEF-O092,  et  al. 
Office  of  Hearings  and  .Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

(5)  Minimal  Amount  Requirement 

Only  claims  for  at  least  $15  in 
principal  will  be  processed.  This 
minimum  has  been  adopted  .'n  refined 
product  refund  proceeding.-;  because  the 
cost  of  processing  claims  for  refunds  of 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Mobil 
Oil  Corporation.  13  DOE  ^  85,339 
(1985).  Using  the  volumetric 
methodology,  an  applicant  must  have 
purchased  at  least  173  gallons  of  motor 
gasoline  from  one  or  more  of  the  firms 
named  in  the  Appendix  accompanying 
this  Decision  in  order  for  its  claim  to  be 
considered  in  this  proceeding. 

(6)  Additional  Information 

OHA  reserves  the  authority  to  require 
additional  information  before  granting 
any  refund  in  these  proceedings. 
Applications  lacking  the  required 
information  may  be  dismissed  or 
denied. 

(7)  Refund  Applications  filed  by 
Representatives 

OHA  reiterates  its  policy  to  closely 
scrutinize  applications  filed  by  filing 
services.  Applications  submitted  by  a 
filing  service  should  contain  all  of  the 
information  indicated  in  this  final 

APPEr^DIX 
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Decision  and  Order.  Strict  compUance 
with  the  filing  requirement  as  specified 
in  10  CFR  205.283.  particularly  the 
requirement  that  apphcations  and  the 
accompanying  certification  statement  be 
signed  by  the  applicant,  will  be 
required. 

(8)  Filing  Deadline 

The  deadhne  for  filing  an  Apphcation 
for  Refund  is  June  1,  1995. 

A''.  Second  Stage  Refund  Procedures 

Any  funds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  0\  ercharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.  4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
consenation  programs.  The  Secretary- 
has  delegated  these  responsibilities  to 
OHA,  and  any  funds  that  OHA 
determines  will  net  be  needed  to  effect 
direct  restitution  to  injured  customers 
will  be  distributed  in  accordance  with 
the  provisions  of  PODRA. 

//  is  therefore  ordered  That: 
Apphcations  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by 
any  one  of  the  firms  named  in  the 
Appendix  to  this  Decision,  pursuant  to 
the  Remedial  Order  Bnahzed  on  October 
22,  1980,  may  now  be  filed. 

Dated:  September  26,  19<VI. 
George  B.  Breznay. 
Dtrectot.  Office  of  Hearings  and  Appeals 


Case  No. 

LEF-0092  .... 
LEF-0109  .... 

LEF-ono.... 

LEF-0111  .. . 

LEF-0112... 
Total 


Case  name 


Aptos  She«,  18  Rancho  Del  Mar.  Aptos.  CA  95003 
CJ.  King  Ct>evion,  403  S.  Saiatoga  Ave..  San  Jose 

CA  95129. 
Hugties  Burkngame,  Zte\i.  1490  Builingame  Ave.,  Eur- 

llngame,  CA  94010. 
Sancusky's  Sen/ice.  1201  Terrence  Street,  VaHeto,  CA 

94590. 
SKycresf  Shen,  l&OO  King  Drive.  Daly  City.  CA  94015. 


AfTKHjnt 


S4.588.44 
4,786  36 

7.2^06 

2,855.71 

2.250.00 


21,764  57 


Aijttt  period 

$  Votumetric 

a/1/79-11/13/79 
12/15/79-1  l.'Oa  30 

S.0267 

0063 

a'1/79-n/13/79 

.0424 

1'79-01,'31/80 

.0096 

8/1/79-1  l.'l  3/79 

0131 

jFK  Dor.  94-24587  Filed  1 
BILUNC  CODE  MM-01-P 


0-4-94:  8:45  .-.ml 


Implementalwn  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energv . 

ACTION:  Notice  of  Implementation  of 
Special  Refimd  Procediu^s. 


summary:  The  Office  of  Heanngs  an- 
Appeals  (OHA)  of  the  Dejaartment  of 
Energy  fDOE)  announces  the  procedures 
for  disbursement  of  $83,847.58.  plus 
accrued  interest,  in  refined  petroleum 
overcharges  obtained  by  the  DOE  imder 
the  terms  of  a  Remedial  Order  issued  to 
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Alameda  Chevron,  et  al.  (Alameda)  Case 
Nos.  LEF-0093.  et  al.  The  OHA  has 
determined  that  the  funds  will  be 
distributed  in  accordance  with  the 
provisions  of  10  CFR  Part  205.  Subpart 
V  and  15  U.S.C.  §4501.  the  Petroleum 
Overcharge  Distribution  and  Restitution 
Act  (I'ODRA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker.  Deputy  Director. 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue.  SVV.. 
Washington.  DC  20585  (202)  586-2400 
DATES  AND  ADDRESSES:  Applications  for 
Refund  must  be  filed  in  duplicate, 
addressed  to  Alameda  ChevTon  Sfwcial 
Refund  Proceeding  and  sent  to;  Office  of 
Hearings  and  Appeals.  Department  of 
Energy.  1000  Independence  Avenue. 
S.W.,  Washington.  D.C.  20585.  All 
applications  must  reference  Case 
Number  LEF-0093  and  be  postmarked 
on  or  before  June  1,  1995 
SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  10  CFR  §  205.282(c). 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  stets  forth  the  procedures 
that  the  DOE  has  formulated  to 
distribute  to  eligible  claimants 
$83,847.58.  plus  accrued  interest, 
obtained  by  the  DOE  under  the  terms  of 
a  Remedial  Order  that  the  DOE  issued 
to  Alameda  Chevron,  et  al.  (Alameda) 
on  October  22.  1980.  Under  the 
Remedial  Order.  Alameda  and  the  15 
gasoline  retailers  whose  names  appear 
in  the  Appendix  immediately  following 
this  Decision  were  found  to  have 
violated  the  Federal  petroleum  price 
and  allocation  regulations  involving  the 
sale  of  refined  petroleum  products 
between  August  1,  1979  and  January  27. 
1980  (the  Audit  periods). 

The  OHA  will  distribute  the  Remedial 
Order  fimds  in  a  two  stage  refund 
proceeding.  Purchasers  of  Alameda 
motor  gasoline  or  gasoline  from  one  or 
more  of  the  retailers  named  in  the 
Appendix  will  have  an  opportunity  to 
submit  refund  applications  in  the  first 
stage.  Refunds  will  be  granted  to 
applicants  who  satisfactorily 
demonstrate  they  were  injured  by  the 
pricing  violations  and  who  document 
the  volume  of  gasoline  they  purchased 
from  one  of  the  retailers  named  in  the 
Appendix  during  the  audit  period.  In 
the  event  that  money  remains  after  all 
first  stage  claims  have  been  disposed  of. 
the  remaining  funds  will  be  disbursed 
in  accordance  with  the  provisions  of  15 
U.S  C.  §4501.  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA) 

Applications  fur  Refund  must  be 
postmarked  on  or  before  June  1.  1995 
Instructions  for  the  completion  of 


refund  applications  have  been  set  torth 
in  Section  III  of  the  Decision 
immediately  following  this  notice. 
Refund  applications  should  be  mailed  to 
the  address  listed  at  the  beginning  of 
this  notice. 

Unless  labelled  as  "confidential",  all 
submissions  must  be  made  available  for 
public  inspection  between  the  hours  of 
1  p.m.  and  5  p.m..  Monday  throu^ 
Friday,  except  Federal  holidays,  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  located  in  room 
lE-234.  1000  Independence  Avenue. 
S  VV  .  Washington,  DC.  20583. 

Dated:  September  26.  19v»<«. 
Geor^  B.  Bmrruy, 
Director.  Office  of  Hearings  and  Appeals. 

Decision  and  Order 


application  requirements  appear  in 
Section  III  of  this  Decision. 

/.  Jurisdiction  and  Authority 

The  general  guidelines  that  govern 
OHA's  ability  to  formulate  and 
implement  a  plan  to  distribute  refunds 
are  set  forth  at  10  CFR  Part  205,  Subpart 
V.  These  procedures  apply  in  situations 
where  the  DOE  cannot  readily  identify 
the  persons  who  were  injured  as  a  result 
of  actual  or  alleged  violations  of  the 
regulations  or  ascertain  the  amount  of 
the  refund  each  person  should  receive. 
For  a  more  detailed  discussion  of 
Subpart  V  and  the  authority  of  the  OHA 
to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement.  9 
tXDE  1 82.508  (1981)  and  Office  of 
Enforcement,  8  DOE  1 82,597  (1981).- 


Names  of  Firms:  Alameda  Chevron,  ei     ^^  Background 


al. 

Date  of  Filing;  July  20,  199j 

Case  Numbers;  LEF-0093,  et  al. 

On  July  20,  1993,  the  Economic 
Regulatory  Administration  (ER.^)  of  the 
Department  of  Energy  (DOE)  filed  a 
Petition  requesting  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  Subpart  V  special 
refund  proceedings.  Under  the 
procedural  regulations  of  the  DOt, 
special  refund  proceedings  may  be 
implemented  to  refund  monies  to 
persons  injured  by  violations  of  the  DOE 
petroleum  price  regulations,  provided 
DOE  is  unable  to  readily  identify  such 
persons  or  to  ascertain  the  amount  of 
any  refund.  10  CFR.  §  205.280.  We 
have  considered  ERA's  request  to 
formulate  refund  procedures  for  the 
disbursement  of  monies  remitted  by 
Alameda  Chevron  and  15  other  firms 
pursuant  to  a  Remedial  Order  (hereafter, 
the  Order)  issued  by  OHA  on  October 
22.  1980.  to  those  firms  and  have 
determined  that  such  procedures  are 
appropriate.  Each  firm's  name,  case 
number  and  amount  of  money  remitted 
to  remedy  its  pricing  violations  has  been 
set  out  in  the  Appendix  immediately 
following  this  Decision. 

Under  the  terms  of  the  Order,  a  total 
of  $83,847.58  has  been  remitted  to  DOE 
to  remedy  pricing  violations  which 
occurred  during  the  relevant  audit 
periods.  These  funds  are  being  held  in 
an  escrow  account  established  with  the 
United  States  Treasury  pending  a 
determination  of  their  proper 
distribution.  See  Memorandum  from 
George  B.  Breznay,  Director  OHA,  to 
James  T.  Campbell,  Comptroller, 
"Transferring  Funds  to  Escrow 
Account,"  August  30,  1993.  This 
Decision  sets  forth  OHA's  plan  to 
distribute  those  funds.  The  specific 


The  facts  alleged  in  the  Order  were 
undisputed.  Each  Remedial  Order  firm 
was  a  "retailer"  of  motor  gasoline  as 
that  term  has  been  defined  at  10  CFR 
212.31  and  was  therefore  subject  to  the 
provisions  of  10  CFR  Part  210  and  10 
CFR  Part  212,  Subpart  F.  The  Order 
states  that  during  the  relevant  audit 
period,  they  each  charged  prices  higher 
than  those  permitted  by  10  CFTi 
212.93(a)(2):  levied  a  cents-per-gallon 
fee  for  services  associated  with  the  sale 
of  motor  gasoline  in  violation  of  10  CFR 
210.62(d)(1)  and  refused  to  make  their 
records  available  for  inspection  in 
violation  of  10  CFR  210.92(b). 

The  firms  were  ordered  to  reduce 
their  prices  for  motor  gasoline  by 
specified  amounts  until  a  sufficient 
volume  of  gasoline  had  been  sold  at  the 
reduced  prices  to  remedy  the 
violations.'  After  decontrol,  DOE  moved 
to  require  direct  monetary  restitution  to 
the  Treasury  instead.  See  Sunset 
Boulevard  Car  Wash.  20  FERC  1%  62,319 
at  63,537  (1982).  Under  the  terms  of 
[XDE's  motion,  the  firms  were  required 
to  disgorge  and  remit  to  the  Treasury 
any  violation  amounts  and  the  profits 
they  had  acquired  as  a  result  of  their 
violations  of  the  aforementioned 
provisions  of  the  pricing  regulations 
The  firms  objected  to  DOE's  motion 
which  has  since  been  affirmed  by  the 
Federal  Energy  Regulatory  Commission 
(FERC)  in  a  Decision  issued  on  August 
13.  1982  Id. 

On  February  3.  1994,  we  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  funds  that  each  firm 
remitted  to  DOE  pursuant  to  the 
modified  Order.  We  proposed 


■  The  Order  imposed  no  sanctions  upon  the  firns 
for  tailing  to  provide  records  pursuant  to  10  CFR 
2l0  9Z(b).  See  Remedial  Order  at  1  and  7. 
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implementing  a  two  stage  refund 
proceeding  and  we  stated  that 
applicants  who  purchased  gasoline  from 
any  one  of  the  retailers  identified  in  the 
Appendix  to  the  PDO  would  be 
provided  an  opportunity  to  submit 
refund  applications  in  the  first  stage.  In 
the  event  funds  remained  af^er  all  first 
stage  claims  had  been  considered,  we 
stated  that  the  remaining  funds  would 
be  disbursed  in  the  second  stage  in 
accordance  with  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (15  U.S.C. 
§4501)  (PODRA). 

We  provided  a  30  day  period  for  the 
submission  of  comments  concerning  the 
proposed  procedures.  However,  we  have 
received  no  comments  since  the  PDO 
was  published  in  the  Federal  Register 
more  than  30  days  ago.  The  proposed 
procedures  will  therefore  be  adopted  in 
the  saiii  ■  form  in  which  they  were 
originally  outlined.  Immediately  set 
forth  below  are  the  specific 
considerations  that  will  guide  our 
evaluation  of  refund  applications  during 
the  first  stage. 

///.  The  First  Stage  Refund  Procedures 

Refund  apphcations  submitted  in  the 
Alameda  special  refund  proceeding  will 
be  evaluated  in  exactly  the  same  manner 
as  applications  submitted  in  other 
refined  product  proceedings.  In  those 
proceedings,  we  have  frequently  chosen 
to  adopt  a  number  of  rebuttable 
presumptions  relating  to  pricing 
violations  and  injury.  Such  a  policy 
reflects  our  belief  that  adoption  of 
certain  presumptions  (i)  permits 
applicants  to  participate  in  refund 
proceedings  in  larger  numbers  by 
avoiding  tJie  need  to  incur  inordinate 
expense;  and  (ii)  facilitates  our 
consideration  of  first  stage  refund 
applications.  10  C.F.R.  §  205.282(e).  For 
those  reasons,  we  have  adopted  similar 
presumptions  in  the  present  proceeding 

(1)  Calculating  the  Refund 

We  have  presumed  that  the  pricing 
violations  were  dispersed  equally 
throughout  each  firm's  gasoline  sales 
during  the  relevant  audit  period.  We 
therefore  proposed  that  each  applicants 
potential  refund  should  be  calculated  on 
a  volumetric  basis.  Under  the 
voluiiietric  approach,  refunds  are 
calculated  by  multiplying  the  gallons  of 
refined  product  each  applicant 
purchased  by  the  per  gallon  refund 
amount  (volumetric).  Applicants 
believing  they  were  disproportionately 
overcharged  by  the  pricing  violations' 
may  present  documentation  which 
supports  that  claim.  Those  who  succeed 
in  showing  they  were 
disproportionately  overcharged  will  be 


eligible  to  receive  refunds  calculated  at 
a  higher  volumetric. 

We  have  established  a  separate 
volumetric  for  each  of  the  firms  whose 
name  appears  in  the  Appendix 
accompanying  this  Decision.  The 
precise  volumetric  for  each  firm  can  be 
found  in  the  Appendix.  Each  volumetric 
was  obtained  by  dividing  the  remedial 
order  funds  available  for  distribution  by 
the  volume  of  gasoline  each  firm  is 
believed  to  have  sold  during  the  audit 
period. 2 

(2)  Eligibility  for  a  Refund 

In  order  to  be  eligible  to  receive  a 
refund  in  this  proceeding,  each 
applicant  must  (1)  Document  the 
volume  of  motor  gasoline  it  purchased 
during  the  consent  order  period;  and  (2) 
demonstrate  that  it  was  injured  Ijy  the 
overcharges.  The  threshold  requirement 
for  any  applicant  is  documenting  the 
volume  of  product  it  purchased.  This 
requirement  is  typically  satisfied  when 
the  applicant  successfully  demonstrates 
ownership  of  the  business  for  which  the 
refund  is  sought  and  submits 
documentation  which  supports  the 
volume  claimed  in  its  refund 
application. 

"The  injiory  shouing,  however,  is  a 
potentially  more  difficult  requirement 
for  applicants  to  satisfy,  especially  those 
seeking  smaller  refimd  amounts.  This  is 
true  because  an  applicant  must 
demonstrate  that  it  was  forced  to  absorb 
the  overcharges.  Our  cases  have  often 
stated  that  an  applicant  accompfishes 
this  by  demonstrating  that  it  maintained 
a  "bank"  of  unrecovered  product  costs 
and  showing  that  market  conditions 
would  not  permit  them  to  pass  through 
those  increased  costs.  See,  Quintana 
Energy  Corp.,  21  DOE  1 85.032  at  88.117 
(1991). 

We  recognized  that  the  cost  to  the 
applicant  of  gathering  evidence  of  injiuy 
to  support  a  relatively  small  refund 
claim  could  exceed  the  expected  refund 
and  thereby  cause  some  injured  parties 
to  forego  an  opportunity  to  obtain  a 
refund.  In  view  of  these  difficulties,  we 
proposed  adopting  a  number  of  injury 
presumptions  which  simplify  and 
streamline  the  refund  process.  The 
simplified  procedures  reduce  the 
burden  that  would  have  been  placed  on 


^In  the  absence  of  precise  figures  indicating  (he 
amount  of  motor  gasoline  sold  by  each  firm  during 
the  audit  period,  we  have  estimated  their  sales 
using  the  best  available  data.  Our  estimate  is  that 
each  gasoline  retailer  .sold  SO.OtX)  gallons  of  motor 
gasoline  per  month  for  each  month  of  ihe  audit 
period.  This  figure  will  be  used  to  calculate  each 
retailer's  volumetric  unless  the  refund  applications 
submitted  pursuant  to  this  Decision  and  Order 
indicate  that  our  estimate  i*  inaccurate.  In  the  e\  ent 
the  estimate  proves  to  be  inaccurate,  it  may  be 
necessary  to  reestitnate  the  volumetric. 


this  office  had  we  required  detailed 
injury  showings  for  relatively  small 
refimd  applications. 

(3)  Presumptions  of  Injury 

Set  forth  below  are  the  presumptions 
of  injury  that  have  been  adopted  for 
each  class  of  applicant  likely  to  submit 
refund  applications  in  this  proceeding. 
These  presumptions  are  not  unlike 
injury  presumptions  adopted  by  OHA  in 
many  other  refined  product 
proceedings.  Each  presumption  turns  on 
the  cat^ory  of  applicant. 

Small -claim  Presumption.  We  have 
adopted  a  small  claim  presumption  of 
injur}'  for  resellers,  retailers  and  refiners 
whose  claim  is  $10,000  or  less, 
exclusive  of  interest.  A  small  claim 
threshold  of  $10,000  has  been  adopted, 
even  though  we  established  a  lower 
threshold  amount  of  $5,000  in  many 
prior  proceedings.  See.  e.g..  Gulf  Oil 
Corporation,  16  DOE  ^  85,381  (1987) 
(establishing  a  $5,000  threshold).  The 
$10,000  threshold  is  more  appropriate 
here  because  tlie  volumetric  established 
for  each  one  of  the  1 5  retailers  covered 
by  this  proceeding  is  significantly 
higher  than  the  volumetric  set  in  Gulf 
and  in  most  other  subpart  V  refund 
proceedings.  Id.  If  we  were  to  adopt  a 
lower  threshold  amount  for  this 
proceeding,  then  the  number  of  very 
small  firms  that  would  be  burdened 
with  the  requirement  to  make  a  detailed 
injury  showing  would  increase 
substantially. 

The  small  claim  presumption  of 
injury  for  this  proceeding,  exempts 
applicants  whose  claims  are  $10,000  or 
less,  exclusive  of  interest,  from  the 
requirement  to  prove  injury.  Such  an 
applicant  need  only  document  the 
volume  of  motor  gasoline  he  or  she 
purchased  during  the  audit  period  from 
one  or  more  of  the  retailers  named  in 
the  Appendix  to  be  eligible  to  receive  a 
full  refimd.  See  Enron  Corporation.  21 
DOE  ?  85,323  at  88.957  (1991). 

Mid-range  Presumpticn.  Mid-range 
applicants;  that  is,  applicants  seeking 
refunds  in  excess  of  $10,000  but  less 
than  S50,C00,  excluding  interest,  are 
eligible  to  receive  40  percent  of  their 
allocable  share  wiihout  proving  injui-y. 
Like  small-claim  applicants,  these 
applicants  will  only  be  required  to 
document  the  volume  of  gasoline  they 
purchased  during  the  audit  period  from 
any  one  of  the  firms  named  in  the 
Appendix  to  be  ehgible  to  receive  a 
refund.  See  Shell,  17  DOE  at  88.406 

End-user  Presumption.  We  have 
presumed  that  end-users  of  petroleum 
products  whose  businesses  were 
unrelated  to  the  petroleum  industry  and 
were  not  subject  to  the  regulations 
promulgated  under  the  Emergency 
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Petroleum  Price  and  Allocation  Act  of 
1973  (EPAA).  15  U.S.C.  §§751-760h. 
were  injured  by  each  of  the  firm's 
pricing  violations.  Unlike  regula'ed 
firms,  end-users  were  not  subject  to 
price  controls  during  the  audit  period. 
Moreover,  these  firms  were  not  required 
to  keep  records  that  justified  selling 
price  increases  by  reference  to  cost 
increases.  An  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  non-petroleum  goods  and 
services  is  beyond  the  scope  of  a  special 
refund  proceeding.  See  American 
Pacific  International.  Inc..  14  DOE 
1 85,158  at  88,294  (1986).  End-users 
seeking  refunds  in  this  proceeding  will 
therefore  be  presumed  to  have  been 
injured  In  order  to  receive  a  refund, 
end-user  applicants  need  only 
document  the  volume  of  gasoUne  they 
purchased  during  the  relevant  audit 
period  from  any  of  the  15  retailers 
whose  name  appears  in  the  Appendix 
following  this  decision.  Meritorious 
applicants  are  eligible  to  receive  their 
full  allocable  share.  See  Shell.  17  IX)E 
at  88.406. 

Refunds  in  Excess  of  $50,000  and 
Other  Applicants.  Applicants  seeking 
refunds  in  excess  of  $50,000.  excluding 
interest,  will  be  required  to  submit 
detailed  evidence  of  injury'.  These 
applicants  must  show  that  the 
overcharges  were  absorbed,  not  passed 
through  to  their  customers.  They  will 
therefore  be  unable  to  rely  upon  injury 
presumptions  utilized  in  many  refined 
product  refund  cases.  Id. 

We  do  not  anticipate  that  other 
categories  of  applicants,  such  as. 
regulated  firms,  cooperatives,  indirect 
purchasers  or  spot  purchasers,  would 
have  obtained  products  from  the  firms 
covered  by  thes*!  procedures.  Such 
applicants  may  nonetheless  submit 
refund  applications  if  they  purchased 
motor  gasoline  from  any  of  these  firms 
during  the  relevant  audit  periods.  Any 
such  applicants  must  demonstrate  tliat 
they  purchased  products  from  one  of 
these  firms  during  its  audit  period  and 
show  they  were  injured  as  a  resuU  of 
their  purchases  to  be  eligible  to  receive 
a  refund  in  this  pr')ceeding.  Regulated 
firms  and  coopi  rafives  are  exempt  from 
the  requirement  to  show  injury  They 
must,  however,  show  that  they  will  pass 
any  refund  received  through  to  their 
customers. 

(4)  How  to  Apply  for  a  Refund 

To  apply  for  a  refund  from  one  or 
more  of  the  firms'  settlement  fund,  an 
applicant  should  submit  an  Application 
for  Refund  containing  all  of  the 
following  information: 

(1)  The  Applicant's  name,  the  current 
name  and  address  of  the  business  for  which 


the  refund  is  sought;  the  name  and  address 
during  the  refund  period  of  the  business  for 
which  the  rehind  is  sought;  the  taxpayer 
identification  number;  a  statement  specifying 
whether  the  applicant  is  an  individual, 
corporation,  partnership,  sole  proprietorship 
or  other  business  entity;  the  name,  title,  and 
telephone  number  of  a  person  to  contact  for 
additional  information;  and  the  name  and 
address  of  the  person  who  should  receive  any 
refund  check  '  If  the  applicant  operated 
under  more  than  one  name  or  under  a 
different  name  during  the  price  control 
period,  the  applicant  should  specify  those 
names. 

(2)  The  applicant  should  specify  the  source 
of  its  gallonage  information.  In  calculating  its 
purchase  volumes,  an  applicant  should  use 
actual  records  from  the  settlement  period,  if 
available.  If  these  records  are  not  available. 

•  he  applicant  may  submit  estimates  of  its 
gasoline  purchases,  but  the  estimation 
methodology  must  be  reasonable  and  must  be 
e.xplained. 

(3)  A  statement  indicating  whether  the 
applicant  or  .<  .-t-lated  firm  has  filed,  or  has 
been  authorized  lo  file  on  its  behalf,  any 
other  application  in  this  refvind  proceeding 
If  so.  an  explanation  of  the  circumstances  of 
the  other  filing  or  authorization  should  be 
submitted; 

(4)  If  the  applicant  is  or  was  in  any  way 
affiliated  with  the  Remedial  Order  firm,  in 
this  case  any  firm  named  in  the  Appendix, 
the  applicant  should  explain  this  affiliation, 
including  the  time  period  in  which  it  was 
affiliated  If  not.  a  statement  that  the 
applicant  was  not  afHliated  with  the 
Remedial  Order  firm. 

(5)  The  statement  listed  below,  provided  it 
has  been  signed  by  the  applicant  or  a 
responsible  official  of  the  firm  filing  the 
refund  application; 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  Federal  Government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C.  §  1001. 1  understand 
that  the  information  contained  in  this 
application  is  subject  to  public  disclosure.  I 
have  enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OHA 
Public  Reference  Room. 

All  applications  should  be  either 
typed  or  printed  and  should  clearly 


•  Under  the  Privacy  Act  of  1974.  the  submission 
of  a  social  security  number  by  an  individual 
applicant  i*  volunld.-y.  An  applicant  who  does  not 
wish  lo  submit  a  social  security  number  miiM 
submit  an  employer  identificatioR  number  if  one 
exists.  This  information  will  be  used  in  processinf; 
refund  opplicalions.  !t  is  requested  pursuant  to  our 
authority  under  the  Petroleu,-n  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CKR  part  205.  subpart  V 
The  information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  law  enforcement  agencies  when 
they  are  investigating  a  potential  violation  of  civil 
or  crimiiul  law.  Unless  an  applicant  clbims 
conndentiality.  this  information  will  be  available  to 
the  public  in  the  Public  Reference  room  of  the 
OfHce  of  Hearings  and  Appeals. 


refer  to  the  appropriate  proceeding 
name  (Alameda  Chevron)  and  case 
number  (LEF-0093)  as  well  as  specify 
the  name  of  the  firm  it  purchased 
gasoline  from  during  the  audit  period. 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application.  If  the 
applicant  believes  that  any  of  the 
information  in  its  application  iTs 
confidential  and  does  not  wish  this 
information  to  be  publicly  disclosed,  the 
applicant  must  submit  an  original 
application,  clearly  designated 
"confidential",  containing  the 
confidential  information,  and  two 
copies  of  the  application  with  the 
confidential  infonnation  deleted.  All 
refund  applications  should  be 
postmarked  no  later  than  June  1.  1995. 
and  sent  to:  Alameda  Chevron  LEF- 
0093.  et  al..  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

(5)  Minimal  Amount  Requirement 

Only  claims  for  at  least  $15  in 
principal  will  be  processed.  This 
minimum  has  been  adopted  in  refined 
product  refund  proceedings  because  the 
cost  of  processing  claims  for  refunds  of 
less  than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See  Mobil 
Oil  Corporation.  13  DOE  1 85,339 
(1985).  Using  the  volumetric 
methodology,  an  applicant  must  have 
purchased  at  least  173  gallons  of  motor 
gasoline  from  one  or  more  of  the  firms 
named  in  the  Appendix  accompanying 
this  Decision  in  order  for  its  claim  to  be 
considered  in  this  proceeding. 

(6)  Additional  Information 

OHA  reserves  the  authority  to  require 
additional  information  before  granting 
any  refund  in  these  proceedings. 
Applications  lacking  the  required 
information  may  be  dismissed  or 
denied. 

(7)  Refund  Applications  filed  by 
Representatives 

OHA  reiterates  its  policy  to  closely 
scrutinize  applications  filed  by  filing 
services.  Applications  submitted  by  a 
filing  service  should  contain  all  of  the 
information  indicated  in  this  final 
Decision  and  Order.  Strict  compliance 
with  the  filing  requirement  as  specified 
in  10  CFR  205.283.  particularly  the 
requirement  that  applications  and  the 
accompanying  certification  statement  l»e 
signed  by  the  applicant,  will  be 
required. 

(8)  Filing  IDeadfine 

The  deadhne  for  filing  an  Application 
for  Refund  is  June  1.  1995. 


IV.  Second  Stage  Refund  Procedures 

Any  funds  that  remain  after  all  first 
stage  claims  have  been  decided  will  be 
distributed  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  15  U.S.C.  §§4501-07.  PODRA 
requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  oil 
overcharge  funds  that  will  not  be 
required  to  refund  monies  to  injured 


parties  in  Subpart  V  proceedings  and 
make  those  funds  available  to  state 
governments  for  use  in  four  energy 
conservation  programs.  The  Secretary 
has  delegated  these  responsibilities  to 
OHA.  and  any  funds  that  OHA 
determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  customers 
will  be  distributed  in  accordance  with 
the  provisions  of  PODRA. 
It  is  therefore  ordered.  That: 

APPENDIX 
[September  26,  1994] 


Applications  for  Refund  from  the 
funds  remitted  to  the  Department  of 
Energy  by  any  one  of  the  firms  named 
in  the  Appendix  to  this  Decision, 
pursuant  to  the  Remedial  Order 
finalized  on  October  22,  1980,  may  now 
be  filed. 

Dated:  September  26, 1994. 
George  B  Breznay, 
Director,  Office  of  Hearings  and  Appeals 


Case  numtjer 


LEF-0093 
LEF-0094 
LEF-0095 
LEF-0096 
LEF-0097 
LEF-0098 
LEF-^)099 
LEF-0100 
LEF-O101 
LEF-0102 
LEF-0103 
LEF-0104 
LEF-0105 
LEF-0106 
LEF-0107 
LEF-0108 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-60SS-6) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  0801.10;  Requirememts 
for  Generators,  Transporters,  and 
Disposers  under  RCRA  Hazardous 
Waste  Manifest  System:  was  approved 
08/17/94;  OMB  No.  2050-0039;  expires 


Case  name 


Alameda  Chevron 
Ben's  Exxon  Sen/ice 
Berryessa  Chevron 
Bill  Wren's  Shell 
Cutting  Shell  Service 
Ed  Gularte  Chevron 
Joe  Berube  Services 
Mcdowell  Exxon 
Petaluma  Standard  Service 
Regalia's  Chevron  Service 
Starr  Union  Service 
Tenth  Street  Chevron 
Tom's  Coffee  Tree  Chevron 
Wallace  Arco  Service 
Walt's  Shell  Service 
Wet3er's  Ctievron  Service 


Dollar  amount 


2.27092 
3.056.42 
2.933.32 
4,366.42 
4,815.87 
6,235.74 
8.294.00 
6.998.37 
3,987.27 
8.887.87 
6.773.51 
7,097.98 
4,500.00 
2,067.09 
3,562.80 
8,000.00 


583,847.5 


Audit  period 


8/1/79-10/30/79 
8/1/79-01/30/80 
8/1/79-10/30/79 
8/1/79-01/11/80 
8/1/79-01/30/80 
8/1/79-01/30/80 
8/1/79-12/13/79 
8/1 /7&-1 0/20/79 
8/1/79-01/30/80 
8/1/79-01/11/80 
8/1/79-11/20/79 
8/1/79-01/30/80 
8/1/79-11/20/79 
8/1/79-01/11/80 
8/1/79-11/14/79 
8/1/79-11/14/79 


Volumetric 

0151 
.0102 
.0196 
.0163 
.0161 
.0208 
0375 
0529 
.0133 
.0332 
0372 
0237 
0247 
0069 
0206 
0464 


09/30/96.  EPA  ICR  No.  0278.05;  Notice 
of  Supplemental  EMstribution  of  a 
Registered  Pesticide  Product;  was 
approved  08/18/94;  OMB  No.  2070- 
0044;  expires  08/31/97. 

EPA  ICR  No.  1495.03;  FIFRA 
Reregistration  Fees;  was  approved  08/ 
18/94;  OMB  No.  207Q-0101;  expires  08/ 
31/97. 

EPA  ICR  No.  0277.09;  Training 
Verification  Progrm  under  Paragraph  3 
of  the  FIFRA  for  Implementation  of  the 
Revised  Federal  Worker  Protection 
Standard;  was  approved  08/18/94;  OMB 
No.  2070-0060;  expires  02/28/95. 

EPA  ICR  No.  1664.02;  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan — Subpart  J;  was 
approved  08/15/94;  OMB  No.  2050- 
0141;  expires  08/31/97. 

EPA  ICR  No.  1708.01;  1995  Drinking 
Water  Needs  Survey;  was  approved  09/ 
07/94;  OMB  No.  2040-0176;  expires  09/ 
30/97. 

EPA  ICR  No.  1176.04;  New 
Residential  Wood  Heaters,  Reporting 
and  Recordkeeping  Requirements — 
Subpar  AAA;  was  approved  08/31/94; 
expires  08/31/97. 

EPA  ICR  No.  0783.20;  ApplicaUon  for 
Motor  Vehicle  Emission  Certification 
and  Fuel  Economy  Labeling;  was 
approved  07/27/94;  OMB  No.  2060- 


0104;  expires  06/30/95.  This  ICR 
supports  an  amendment. 

EPA  ICR  No.  1633.05;  Revision  of  Part 
72  of  the  Acid  Rain  Program  under  Title 
IV  of  the  Clean  Air  Act  Amendments  of 
1990;  was  approved  09/02/94;  OMB  No. 
2060-0258;  expires  01/31/96. 

EPA  ICR  No.  0276.07;  Notification  for 
Small-Scale  Testing  of  Genetically 
Modified  Microbial  Pesticides  for 
Experimental  Purposes  Only;  was 
approved  09/07/94;  OMB  No.  2070- 
0040;  expires  11/30/96. 

EPA  ICR  No.  1591.04;  Standard  for 
Reformulated  Gasoline:  Foreign 
Refinery  Baseline;  was  approved  08/29/ 
94;  OMB  No.  2060-0277;  expires  03/31/ 
97. 

OMB  Disapprovals 

EPA  ICR  No.  1687.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutant  for  the  Aerospace 
Manufacturing  and  Rework  bidustrj-; 
was  disapproved  08/26/94. 

EPA  ICR  No.  1704.01;  Tri-Annual 
Certification:  Alternate  Threshold  for 
Low-Level  Releases  and  Transfers;  was 
disapproved  08/17/94. 

EPA  ICR  No.  1699.01;  The 
Management  of  Mercury -Containing 
Lamps;  was  disapproved  08/17/94. 
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Dated:  September  30. 1994. 
lane  Stewart, 

Acting  Director.  Regulatory  Management 
Division. 

IFR  Doc.  94-24646  Filed  10-4-94;  8:45  ami 
■aUNQCOOC  WM-60-F 


[FRL-6081-8) 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 

Agency  (EPA). 

Acmow:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  notice  announces  that 
the  Information  Ck)llection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICK  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instniment. 

DATES:  Comments  must  be  submitted  on 
or  before  November  4.  1994. 
FOR  RJRTMCR  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  this  ICR 
contact  Sandy  Farmer  at  EPA.  (202) 
260-2740. 

SUPPLEMENTARY  INF0RMATK3N: 

Office  of  Solid  Waste  and  Emergency 
Response 

Title:  Exports  from  and  Imports  to  the 
United  States  Under  the  OECD  Decision 
(ICR  No.  1647.01).  This  ICR  requests 
approval  for  a  new  collection. 

Abstract:  This  ICR  is  required  to 
ensure  implementation  of  the 
Organization  For  Economic  Co- 
operation and  Development's  (OECD) 
Council  Decision  a92)39/FlNAL  on  the 
Control  of  Transfrontier  Movements  of 
Wastes  Destinotl  for  Recovery 
Operations  (OECD  Decision),  adopted 
by  the  Council  at  its  778th  Session  on 
30  Marc:h  1992.  This  decision  is  legally 
binding  upon  the  U.S..  a  member  of  the 
0E;CD,  and  obligates  U.S.  exporters  and 
importers  of  hazardous  waste  destined 
for  recovery  within  the  OECD  to  new 
notification  and  tracking  recjuirements. 
which  are  detailed  in  the  ICR. 

To  implement  the  OECD  D»?cision  in 
the  US  .  the  EPA  must  modify  certain 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
and  has  developed  a  Final  Rule  to 
codify  the  requirements  of  the  OECD 
Decision  as  it  will  be  implemented  in 
the  U.S. 

The  OECD  Decision  does  not 
sigmricantly  change  the  current 


hazardous  waste  export/im{x>rt 
requirements  under  40  CFR  parts  262. 
For  U.S.  exporters,  it  will  require  the 
submittal  of  additional  information  as 
part  of  the  Notification  of  Intent  to 
Export;  also,  some  additional 
information  required  to  be  included  in 
the  tracking  document  exceeds  that 
presently  required  for  the  hazardous 
waste  manifest.  For  U.S.  importers,  it 
requires  the  signing  and  transmitting  of 
additional  copies  of  the  tracking 
document  and  requires  an  expeditinC  of 
this  process  (3  working  days  instead  of 
30  days).  No  additional  recordkeeping 
burden  is  imposed  by  the  OECD 
Decision. 

It  is  EPA's  interpretation  that  the 
regulations  under  RCRA  codifying  the 
terms  of  the  OECD  Decision  are 
applicable  only  to  hazardous  waste 
destined  for  recovery  that  is;  (1)  Subject 
to  the  RCR^  manifest  requirements 
under  the  Federal  regulations  when  it  is 
sent  for  recovery;  and  (2)  sent  to  or 
received  from  a  other  OECD  member 
country.  Wastes  not  within  the  scope  of 
the  OECD  Decision  will  remain  subject 
to  the  current  RCRA  export  and  import 
requirements  in  40  CFR  part  262. 
subparts  E  and  F. 

EPA's  Office  of  Enforcement  and 
C>ompliance  Assurance  will  use  the 
information  to  determine  compliance 
with  apphcable  OECD  regulatory 
provisions,  and  to  provide  data  on 
hazardous  waste  imports  and  exports  for 
tracking  purposes  and  for  reporting  to 
the  OECD. 

Burden  Statement:  The  respondent 
burden  for  this  collection  of  information 
is  estimated  to  average  4  hours  per 
response.  This  estimate  includes  all 
aspects  of  the  information  collection 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  the  data  npeded.  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  U.S.  exporters  and 
importers  of  hazardous  waste  destined 
for  recovery. 

Estimated  Number  of  Respondents: 
437  exporters,  and  771  importers. 

Estimated  Number  of  Responses  Per 
Respondent:  Varies. 

Estimated  Total  Annual  Burden  on 
Respondents:  4.814  hours. 

Frequency  of  Collection:  On -Occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Fanner.  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (2136).  401  M  Street.  SW.. 

Washington.  DC  20460. 
and 


Jonathan  Gledhill.  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
725  17th  Street.  NW.,  Washington,  DC 
20503. 
Dated:  September  29, 1994. 

Paul  Lapstey, 

Director.  Regulatory  Management  Division. 
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BILLING  CODE  ftS«0-S«-F 

[FRL-608&-21 

Agency  Information  Collection 
Activities  Unjef  OMB  Review 

AGENCY:  Environmental  Protection  I 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  tbis  notice  announc3S  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  November  4,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  this  ICR,  contact  Sandy  Fanner  at 
EPA  (202)  260-2740 
SUPPLEMENTARY  INFORMATION: 

Office  of  Pesticides  and  Toxic 
Substances 

Title:  Request  for  Contractor  Access  to 
TSCA  Confidential  Business 
Information  (EPA  ICR  No.:  1250.04; 
OMB  No.:  2070-0075).  This  is  an 
extension  of  the  expiration  date  of  a 
currently  approved  collection. 

Abstract:  In  compliance  with  section 
14  (a)  (2)  of  the  Toxic  Substances 
Control  Act  (TSCA),  EPA  contractors 
may  gain  access  to  the  Agency's 
Confidential  Business  Information  (CBl). 
Contractors  must  establish  on  Form 
7740-6A  ("Federal  TSCA  CBI  Access 
Request,  Agreement,  and  Approval — 
Contractor/Subcontractor  Employee") 
that  they  need  access  to  CBI  to  perform 
their  contract  duties  for  EPA.  The 
contractors  are  also  required  to  store, 
file  or  maintain  a  copy  of  the  form  for 
possible  future  reference.  The  Agency 
uses  the  information  to  determine 
whether  CBI  may  be  granted. 

Burden  Statement:  The  burden  for 
this  collection  of  information  is 
estimated  to  average  1  hour  per 
response  for  reporting,  and  6  hours  per 
recordkeeper  annually.  This  estimate 
includes  the  time  needed  to  review 


instructions,  gather  the  data  needed, 
complete  the  form  and  review  the 
collection  of  information. 

Respondents:  EPA  Contractors. 

Estimated  No.  of  Respondents:  30. 

Estimated  No.  of  Responses  per 
Respondent:  20. 

Estimated  Total  Annual  Burden  on 
Respondents:  600  hours. 

Frequency  of  Collection:  One  time. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW.. 

Washington,  DC  20460. 
and 
Matthew  Mitchell,  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Affairs, 

725  17th  Street,  NW.,  Washington,  DC 

20503. 

Dated:  September  30, 1994. 
Jane  Stewart, 

Acting  Director,  Regulatory  Management 
Division. 
[PR  Doc.  94-24644  Filed  10-4-94;  8:45  am] 

BILUNQ  CODE  6M0-6&-F 

[FRL-6086-6] 

Office  of  Environmental  Justice;  Small 
Grants  Program;  Solicitation  Notice  for 
Fiscal  Year  (FY)  1995  Environmental 
Justice  Smail  Grants  to  Community- 
Based  Grassroots  Organizations  and 
Tribal  Governments 

Purpose  of  the  Grants  Program 

The  purpose  of  this  grants  program  is 
to  provide  financial  assistance  and 
stimulate  a  public  purpose  by 
supporting  projects  to  any  affected 
community  group,  which  is  eligible 
under  applicable  statutory  authorities, 
(for  example,  community-based/ 
grassroots  organization,  church,  school, 
education  agency,  college  or  university, 
or  other  non-profit  organization)  and 
Tribal  government  who  are  working  or 
plan  to  carry  out  projects  to  address 
environmental  justice  issues.  Funds  can 
be  used  to  develop  a  new  activity  or  to 
substantially  improve  the  quality  of 
existing  activities. 

Funding 

For  FY  1995,  the  Office  of 
Environmental  Justice  (OEJ)  has 
budgeted  $3,000,000  for  the 
Environmental  Justice  (EJ)  Small  Grants 
Program.  EPAs  10  regions  will  each 
have  $300,000  to  award  grants  under 
this  program.  A  maximum  of  $20,000 
can  be  awarded  for  each  grant.  EPA  will 
award  grants  in  FY  1995  subject  to  the 


amoimt  of  funds  appropriated  by 
Congress. 

Translations  Available 

A  Spanish  translation  of  this 
announcement  may  be  obtained  by 
calling  the  Office  of  Environmental 
Justice  at  1-800-962-6215. 

Hay  traducciones  disponibles  en 
espanol.  Si  usted  esta  interesado  en 
obtener  una  traduccion  de  esle  anuncio 
en  espanol,  por  favor  llame  a  La  Oficina 
de  Justicia  Ambiental  conocida  como 
"Office  of  Environmental  Justice",  linea 
de  emergencia  (1-800-962-6215). 

Important  Pre-Application  Information 

Pre-applications  must  be  postmarked 
no  later  than  Saturday,  February-  4, 
1995.  Pre-applications  will  sen  e  as  the 
•sole  basis  for  evaluation  and 
recommendation  for  funding.  EPA  will 
award  grants  based  on  the  merits  of  the 
pre-application. 

Pre-apphcations  must  be  mailed  to 
your  Environmental  Protection  Agency 
(EPA)  Regional  Office.  A  list  of 
addresses  and  phone  numbers  for  the 
regional  contacts  is  included  at  the  end 
of  this  notice.  Required  pre-application 
forms,  described  below,  may  be 
obtained  from  the  regional  contacts. 
EPA  expects  awards  to  be  made  by  May 
31,  1995. 

Background 

In  its  1992  report.  Environmental 
Equity:  Reducing  Risk  for  All 
Communities,  EPA  found  that  minority 
and  low-income  communities 
experience  higher  than  average 
exposure  to  toxic  pollutants  than  the 
general  population.  OEJ  was  established 
in  1992  to  help  these  communities  to 
identify  and  assess  pollution  sources,  to 
implement  environmental  awareness 
and  training  programs  for  affected 
residents,  and  to  work  with  community 
stakeholders  to  devise  strategies  for 
environmental  improvements. 

In  June  of  1993,  OEJ  was  delegated 
granting  authority  to  solicit  projects, 
select  suitable  projects  from  among 
those  proposed,  supervise  such  projects, 
evaluate  the  results  of  projects,  and 
disseminate  information  on  the 
effectiveness  of  the  projects,  and 
feasibility  of  the  practices,  methods, 
techniques,  and  processes  in 
environmental  justice  areas. 

Fiscal  Year  (FY)  1995  is  the  second 
year  of  the  EJ  Small  Grants  Program. 
Seventy-one  (71)  grants  totaling 
$507,000  were  awarded  in  FY  1994. 


A.  How  Does  EPA  Define  Enxironmental 
Justice  Under  the  Environmental  Justice 
Small  Grants  Program? 

Environmental  justice  is  the  fair 
treatment  of  people  of  all  races, 
cultures,  and  income  with  respect  to  the 
development,  implementation  and 
enforcement  of  environmental  laws, 
regulations,  and  policies.  Fair  'jeatment 
means  that  no  racial,  ethnic  or 
socioeconomic  group  should  bear  a 
disproportionate  share  of  the  negative 
environmental  consequences  resulting 
from  the  operation  of  industrial, 
municipal,  and  commercial  enterprises 
and  from  the  execution  of  federal,  state 
and  local,  and  tribal  programs  and 
poUcies.  Environmental  justice  seeks  to 
ensure  that  the  communities,  private 
industry,  local  governments,  states, 
tribes,  federal  govermnent,  grassroots 
organizations,  and  individuals  act 
responsibly  and  ensure  environmental 
protection  to  all  communities. 

Eligible  Activities 

B.  What  Type  of  Projects  Are  Eligible  to 
Receive  Funding? 

To  be  selected  for  an  award,  the 
project  must  include  one  or  more  of  the 
following  four  (4)  objectives: 

i.  Identify  the  necessary 
improvements  in  communication  and 
coordination  among  existing 
comm  unity-based/grassroots 
organizations,  and  local,  state,  tnbal. 
and  federal  environmental  programs, 
and  all  other  stakeholders.  Facilitate 
communication,  information  exchange, 
and  partnerships  among  the 
stakeholders  to  address  environmental 
injustices  (for  example,  workshops, 
awareness  conferences,  establishment  of 
community  stakeholder  committees, 
community  newsletters,  etc.); 

2.  Motivate  the  general  public  to  be 
more  conscious  of  their  local 
environmental  justice  issues  or 
problems  and  encourage  the  ccmmunitv 
to  take  action  to  address  these  issues 
(for  example,  reforestation  efforts, 
monitoring  of  socioeconomic  changes 
due  to  environmental  abuse,  stream 
monitoring,  etc.); 

3.  Develop  and  demonstrate  an 
environmental  justice  practice,  method, 
or  technique  which  has  wide 
application  and  addresses  an 
environmental  justice  issue  which  is  of 
a  high-priority. 

4.  Teach  about  risk  reduction  and 
pollution  prevention,  and  seek  lechnicaJ 
experts  to  demonstrate  how  to  access, 
analyze,  and  interpret  pubbc 
environmental  data  (for  example. 
Geographic  Information  Systems  (CIS). 
Toxic  Re.ease  Inventories  (TRJ),  and 
other  databases.) 
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Priority  will  be  given  to  community- 
based/grassroots  organizations,  tribes, 
and  organizations  whose  projects  will 
help  improve  the  environmental  quality 
of  affected  communities  by  (A) 
developing  an  environmental  justice 
project,  activity,  method,  or  technique 
which  has  wide  application.  (B) 
enhances  the  community's  skills  in 
addressing  environmental  justice  issues 
and  problems,  and  (C)  establishes  or 
expands  environmental  and  public 
health  information  systems  for  local 
communities. 

Environmental  [ustire  pr()je<  ts  or 
activities  should  enhance  critical 
thinking,  problem  solving,  and  the 
active  participation  of  affected 
communities  in  decisionmaidng 
processes.  Environmental  justice  efforts 
may  include,  but  are  not  netessarily 
limited  to  enhancing  the  gathering, 
observing,  measuring,  classifying, 
experimenting,  and  other  data  gathering 
techniques  that  assist  individuals  in 
discussing,  inferring,  predicting,  and 
interpreting  information  about 
environmental  justice  issues  and 
concerns.  Environmental  justice  projects 
should  engage  and  motivate  individuals 
to  weigh  various  issues  to  make 
informed  and  responsible  decisions  as 
they  work  to  address  environmental 
injustices. 

The  items  discussed  above  are  relative 
and  can  be  defined  differently  among 
the  applicants  from  various  geographic 
regions.  Each  pre-application  should 
define  these  items  and  terms  as  thev 
relate  to  the  speci&c  project.  Include  a 
succinct  explanation  of  how  the  project 
can  serve  as  a  model  ia  other  settings 
and  how  it  addresses  a  high-priority 
environmental  justice  issue.  The  degree 
to  which  a  project  addresses  a  high- 
priority  environmental  justice  issue  will 
vary  and  must  be  defined  by  applicants 
according  to  their  iocal  environmental 
justice  concerns 

C.  How  Much  Money  May  Be  Requested, 
and  Are  Matching  Funds  Required'^ 

The  ceiling  for  any  one  grant  is 
$20,000  in  Federal  funds.  Depending  on 
the  funds  appropriated  by  Congress. 
EPA's  10  regional  offices  will  each  have 
approximately  $300,000  to  issue 
awards.  Applicants  are  not  required  to 
cost  share. 

D.  Who  May  Submit  Pre-Applications 
and  May  an  Applicant  Submit  More 
Than  One? 

Any  aQected  community  group  (for 
example,  community-based/grassrools 
organization,  church,  school,  education 
agency,  college  or  university,  or  other 
non-profit  organizations)  and  Tribal 
government  may  submit  a  pre 


application  upon  publication  of  this 
solicitation  Applicants  must  be 
incorporated  and  nonprofit  to  receive 
these  Federal  funds  Individuals  are  not 
eligible  to  receive  grants.  The 
qualifications  of  the  project  manager 
and  other  individuals  participating  in 
the  proposed  project  will  be  an 
important  factor  in  the  selection 
process. 

EPA  will  consider  only  one  pre- 
application  per  applicant  for  a  given 
project.  Applicants  may  submit  more 
than  one  pre-application  as  long  as  the 
pre-ap plications  are  for  separate  and 
distinct  projects  or  activities. 

Applicants  who  were  previously 
awarded  fuiKis  may  submit  an 
apphcation  for  FY  1995.  The  FY  1995 
pre-application  may  or  may  not  have 
any  relationship  to  the  project  funded  in 
FY  1994  Every  pre-application  for  FT 
1995  will  be  evaluated  based  upon  the    * 
merit  of  the  proposed  project  in  relation 
to  the  other  FY  1995  pre-applications, 
regardless  of  whether  the  proposal 
would  expand  a  project  funded  in  a 
previous  year. 

£.  Are  There  Any  Restrictions  on  the 
Use  of  the  Fedeinl  Funds? 

Yes  Among  other  things,  EPA  funds 
cannot  be  used  as  matching  funds  for 
other  Federal  grants,  for  construction, 
legal/attorney  fees,  or  buying  furniture. 
Refer  to  40  CFT*  30.410  'How  does  EPA 
determine  Allowable  Costs?" 

The  Pre-Application 

F.  What  IS  a  Pre-Application? 

The  pre-application  contains  four 
parts:  1)  the  "Application  for  Federal 
Assistance"  form  (Standard  Form  424/ 
SF  424).  2)  the  "Budget  biformation: 
Non-Construction  Programs"  form 
(Standard  Form  424A/SF  424A).  3)  a 
work  plan  (described  below),  and  4) 
certifications/assurances  forms.  These 
documents  contain  all  the  information 
EPA  needs  to  evaluate  the  merits  of  your 
pre-application.  Finalists  may  be  asked 
to  submit  additional  information  to 
support  their  projects. 

G.  How  Must  the  Pre-Application  Be 
Submitted  and  Specifically  What  Must 
the  Standard  Forms  (SF)  424  and  (SF) 
424A.  and  the  Work  Plan  Include^ 

The  appUcant  must  submit  the 
original  pre-application  signed  by  a 
person  duly  authorized  by  the  governing 
board  of  the  applicant  and  one  copy  of 
the  pre-application  (double-sided 
encouraged).  Pre-appUcations  must  be 
reproducible  (for  example,  stapled  once 
in  the  upper  left  hand  comer,  on  white 
paper,  and  with  page  numbers). 

As  described  above,  a  pre-application 
contains  an  SF  424.  SF  424A,  a  work 


plan,  and  certifications/assurances.  The 
following  describes  the  contents  and 
requirements  of  the  SF  424.  SF  424A, 
the  work  plan,  and  the  certifications/ 
assurances  forms. 

The  percentages  next  to  the  items 
discussed  below  are  the  weights  EPA 
will  use  to  evaluate  the  applicant's  pre- 
application.  Please  note  that  certain 
sections  are  given  greater  weight  than 
others.  The  required  forms  described 
below  can  be  obtained  by  calling  or 
writing  to  the  EPA  contacts  listed  at  the 
end  of  this  notice. 

1.  Application  for  Federal  Assistance 
(SF  424).  An  SF  424  is  an  official  form 
required  for  all  Federal  grants  which 
requests  basic  information  about  the 
applicant  and  the  proposed  grant 
project.  A  completed  SF  424  must  be 
submitted  as  part  of  your  pre- 
application.  (5%) 

2.  Budget  Information:  Non- 
Construction  Programs  (SF  424A).  An 
SF  424A  is  an  ofRcial  form  which 
requests  the  applicant  to  provide  the 
basic  information  on  how  the  Federal 
and  non-Federal  share  (if  any)  of  funds 
will  be  used.  A  completed  SF  424A 
must  be  submitted  as  part  of  your  pre- 
application.  For  the  purposes  of  this 
grants  program,  complete  only  the  non- 
shaded  areas.  (5%) 

3  Work  Plan.  A  work  plan  describes 
the  applicant's  proposed  project.  Work 
plans  must  be  no  more  than  5  pages 
total.  One  page  is  one  side  of  a  single- 
sfMced  typied  page.  The  pages  must  be 
letter  size  (8V2XII),  with  normal  type 
size  (10  or  12  cpi)  and  at  least  1" 
margins.  The  only  appendices  and 
letters  of  support  that  EPA  will  accept 
are  a  detailed  budget,  resumes  of  key 
personnel,  and  commitment  letters. 
(85%-delineated  below) 

Work  plans  must  be  submitted  in  the 
format  described  below. 

I.  A  concise  introduction  of  no  more 
than  one  page  that  states  the  nature  of 
the  organization,  how  the  organization 
has  been  successful  in  the  past,  purpose 
of  the  project,  objective,  method,  project 
completion  plans,  target  audience,  and 
expected  results.  (10%) 

II.  A  clear  and  concise  project 
description  of  no  more  than  four  pages 
which  describes  how  the  applicant 
plans  to  accomplish  one  or  more  of  the 
four  objectives  outlined  in  Question  B. 
(60%) 

A.  Identify  necessary  improvements 
in  communication  and  coordination 

•   *    •  Facilitate  communication, 
information  exchange  •   *   *. 

B.  Motivate  the  general  public  to  be 
more  conscious  of  environmental  justice 


issues 


C.  Develop  and  demonstrate 
environmental  justice  practice,  method, 
or  technique  *   •   • 

D.  Teach  about  risk  reduction  and 
pollution  prevention  *   »    • 

III.  A  conclusion  of  no  more  than  one 
page  discussing  how  the  applicant  will 
evaluate  the  success  of  the  project,  in 
terms  of  the  anticipated  strengths  and 
challenges  in  implementing  the  project. 
(10%) 

rv.  An  appendix  with  no  more  than 
two  pages  of  resumes  of  up  to  three  key 
personnel.  (5%) 

V.  An  appendix  with  one  page  letters 
of  commitment  from  other  organizations 
with  a  significant  role  in  the  project. 
Letters  of  endorsement  arc  not 
acceptable. 

4.  Certification/Assurances:  The 
Federal  government  requires  all  grantees 
to  certify  and  assure  that  they  will 
comply  with  a  variety  of  federal  laws, 
regulations  and  requirements.  There  are 
two  certifications/assurances  forms 
which  must  be  signed  and  included  in 
the  application.  (5%) 

H.  When  and  Where  Must  Pre- 
Applications  Be  Submitted? 

The  original  plus  one  copy  of  the  pre- 
application  must  be  mailed  to  EPA 
postmarked  no  later  than  Saturday, 
February  4,  1995.  Pre-applications  must 
be  submitted  to  the  EPA  regional  office 
for  the  region  where  the  appUcant  is 
located.  A  list  of  the  addresses  of  the 
EPA  Regional  Offices  (with  the  names  of 
the  regional  contacts)  and  a  list  of  the 
states  which  these  offices  support  are 
inrluded  at  the  end  of  this  notice 

Review  and  Selection  Process 

/.  How  Will  Pre-Applications  Be 
Reviewed? 

EPA  Regional  Offices  will  review, 
evaluate,  and  make  selections.  Pre- 
apphcations  will  be  screened  to  ensure 
they  meet  all  eligible  activities 
described  in  Questions  A,  B.  C,  D.  E.  F. 
G,  and  H.  Applications  will  be 
disqualified  if  they  do  not  meet  EPAs 
basic  criteria. 

/.  How  Will  the  Final  Selections  Be 
Made? 

After  the  individual  projects  are 
reviewed  and  ranked  as  described  in 
Question  I,  EPA  officials  in  the  regions 
will  compare  the  best  pre-applications 
and  make  final  selections.  Factors  EPA 
will  take  into  account  include 
geographic  and  socioeconomic  balance, 
project  diversity,  cost,  and  projects 
whose  benefits  can  be  sustained  after 
the  grant  is  completed. 

Regional  Administrators  will  select 
the  grants  with  concurrence  from  the 


Director  of  the  Office  of  Environmental 
Justice  at  EPA  Headquarters. 

K.  How  Will  Applicants  Be  Notified? 

After  all  pre-applications  are  received, 
EPA  will  mail  acknowledgements  to 
each  applicant.  Once  pre-applications 
have  been  recommended  for  funding, 
EPA  will  notify  the  finalists  and  request 
any  additional  information  necessary  to 
complete  the  award  process.  The  EPA 
Regional  Enviroimiental  Justice 
Coordinators  will  notify  those 
applicants  whose  projects  were  not 
funded. 

Grant  Activities 

L  When  Should  Proposed  Activities 
Start? 

Activities  cannot  start  before  funds 
are  awarded.  Start  dates  are  currently 
targeted  for  June  1, 1995.  EPA  plans  to 
award  these  projects  by  May  31, 1995. 

M.  How  Much  Time  Do  Grant  Recipients 
Have  to  Complete  Projects? 

Funding  may  be  requested  for  periods 
of  up  to  12  months.  However,  flexibility 
is  possible  depending  upon  the  nature 
of  the  project.  Activities  must  be 
completed  within  the  time  fr^me 
specified  in  the  grant  award.  Requests 
for  renewals  will  receive  low  priority. 

N.  Who  Will  Perform  Projects  and 
Activities? 

The  project  manager,  who  is  normally 
an  employee  of  the  recipient,  is 
responsible  by  law  for  the  technical 
success  of  the  project.  The  project 
manager  is  subject  to  approval  by  the 
EPA  project  officer. 

O.  What  Reports  Must  Grant  Recipients 
Complete? 

All  recipients  must  submit  final 
reports  for  EPA  approval  within  ninety 
(90)  days  following  the  end  of  the 
project  period.  Specific  report 
requirements  (for  example,  Final 
Technical  Report  and  Financial  Status 
Report)  will  be  detailed  in  the  award 
agreement.  EPA  plans  to  collect, 
evaluate,  and  disseminate  grantees'  final 
reports  to  serve  as  model  programs. 
Since  networking  is  crucial  to  the 
success  of  the  program,  grantees  may  be 
required  to  submit  an  extra  copy  to  a 
central  collection  point. 

P.  What  is  the  Expected  Time-Frame  for 
the  Re\iew  and  Awarding  of  the  Grants? 

October  7,  1994 — Request  for 
Applications  Notice  (RFA)  is 
published  in  the  Federal  Register. 

October  8. 1994-February  3, 1995— 
Eligible  grant  recipients  develop 
their  pre-applications. 


February  4,  1995 — Pre-applications 
must  he  postmarked  or  received  by 
EPA  Regional  Offices  by  this  date. 

February  5. 1995-4wlarch  31, 1995— EPA 
program  officials  review,  evaluate, 
and  select  grants. 

April  1, 1995-May  31,  1995— EPA 
Regional  grants  offices  process 
grants  and  make  awards.  Applicants 
will  be  contacted  by  the  grants 
office  or  program  office  if  their  pre- 
proposal  was  selected  for  funding. 
Additional  information  may  be 
required  from  the  finahsts,  as 
indicated  under  Question  F  above. 

June  1,  1995 — EPA  anticipates  the 
grantees"  projects  or  activities  to 
begin  by  or  around  this  date,  after 
grant  agreements  have  been 
accepted  by  the  recipient 

Fiscal  Year  1996 

Q.  How  Can  I  Receive  Information  on 
the  Fiscal  Year  1996  En\ironmental 
fustlce  Grants  Program? 

After  the  Fiscal  Year  1995 
Solicitation.  EPA  will  develop  a  new 
mailing  list  for  the  Fiscal  Year  1996 
Solicitation.  If  you  wish  to  receive 
information  on  the  1996  Envtronmenfal 
Justice  Small  Grants  Program,  you  must 
mail  your  request  along  with  your  name, 
organization,  address  and  phone 
number  to:  U.S.  Enviroiunental 
Protection  Agency.  Office  of 
Environmental  Justice  Grants-FY  1996 
(3103),  401  M  Street.  SW..  Washington 
DC  20460. 

For  additional  information,  please 
contact  the  appropriate  Regional  EJ 
Coordinator  listed  at  the  end  of  this 
notice. 

Working  Definitions 

•  Affected  communities — individuals 
or  groups  of  individuals  which  are 
subject  to  an  actual  or  potential  health, 
economic,  or  environmental  threat 
arising  frx>m,  or  which  arose  from, 
polluting  sourcp(s),  or  proposed 
polluting  source(s).  An  example  of 
affected  parties  include  individuals  wbii 
live  near  polluting  sources  and  whose 
health  is  or  may  be  endangered  or 
whose  economic  interest  are  directly 
threatened  or  harmed. 

•  Education  agency — any  eduLation 
agency  as  defined  in  section  1 98  of  the 
Elementary  and  Secondary'  Education 
Act  of  1965  (20  U.S.C.  3381)  and  shall 
include  any  tribal  education  agency. 

•  Environmental  justice — refer  to 
definition  provided  on  page  3. 

•  Geographic  protection— eifoits  t(j 
manage  environmental  problems  that 
are  specific  to  the  characteristics  of  a 
geographic  region. 

•  Low-income  community — a 
population  that  is  classified  by  the  I  '.S 
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Bureau  of  the  Onsus  as  having  an 
agx^f'Se'ed  mean  income  level  for  a 
family  of  four  that  correlates  to  $13,359. 
adjusted  through  the  poverty  index 
using  a  standard  of  living  percentage 
change  where  applicable,  and  whose 
composition  is  at  least  25%  of  the  total 
population  of  a  defined  area  or 
jurisdictioti. 

•  Non-profit  organization — an 
organization,  association,  or  institution 
described  in  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986.  which  is 
exempt  from  taxation  pursuant  to  the 
provisions  of  section  501(a)  of  such 
Code 

•  People  of  color  community — a 
population  that  is  classified  by  the  U.S. 
Bureau  of  the  Census  as  African 
American.  Hispanic  American.  Asian 
and  Pacific  American.  American  Indian. 
Eskimo.  Aleut  and  other  non-white 
persons,  whose  composition  is  at  least 
25%  of  the  total  population  of  a  defined 
area  or  jurisdiction 

•  Pollution  prevention  — the 
reduction  or  elimination  of  pollutants 
through  increased  efficiency  in  the  use 
of  raw  materials,  energy  water,  or  other 
resources:  or  the  protection  of  natural 
resources  by  conservation  Pollution 
prevention  measures  may  reduce  the 
amount  of  pollutants  released  into  the 
environment  as  well  as  the  hazards  to 
public  health  and  the  environment  from 
such  releases. 

•  Risk  reduction  — the  process  of 
estimating  and  comparing  the 
dimensions  and  characteristics  of  risks. 
and  determining  the  feasibility  and 
costs  of  reducing  them,  to  determine 
which  future  actions  to  take  to  achieve 
the  greatest  reduction  of  the  most 
serious  threats. 

•  Tribe — all  federally  rrr r^d 

American  Indian  tribes  (i: 
"Alaskan  Native  Villax»"s  ),  ^ui.hlos. 
and  rancherios  Although,  ns  used  in 
this  notice,  the  term  tribe  refers  to  only 

■federally  rt-i  !"  indigenous 

peoples,  "st.r  :ized"  indigenous 

peoples  are  able  to  apply  for  grants  as 
"other  eligible  grass-roots 
organizations"  as  long  as  they  are 
incorporated 
lonathan  Z.  Cannon. 
Assistant  AdmiT^islrator.  Office  of 
Administration  and  Resources  Management 

Contact  Names  and  Addresses 

Region  1 

Primary  Contact  James  Younger  617/ 
565-3427.  USEPA  Region  1.  John  F 
Kennedy  Federal  Building,  One 
Congress  Street.  10th  FUwr  OCR. 
Boston.  MA  02203 

Secondary  Contact.  Rhona  |ulien  617/ 
565-9454. 
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Region  2 

Primary  Contact:  Lillian  Johnson  212/ 
264-7054.  USEPA  Region  2  (2EPD). 
Javits  Federal  Building.  26  Federal 
Plaza.  New  York,  NY  10278. 

Secondary  Contact:  Natalie  Loney 
212/264-0002. 

Region  3 

Primary  Contact.  Mary  Zielinski  315/ 
597-6795,  USEPA  Region  3  (3PM-71). 
841  Chestnut  Building.  3DA00. 
Philadelphia.  PA  19107-4431. 

Secondary  Contact:  Dominique 
Luekenhoff  215/597-6529. 

Region  4 

Priman-  Contact:  Vivian  Malone  Jones 
404/347^294  ext  6764.  USEPA  Region 
4.  345  Courtland  Street.  NE..  Atlanta. 
CA  30365. 

Secondary  Contact:  Hector  Buitrago 
404/347-2200. 

Region  5 

Primary  Contact:  Gina  Rosario  312/ 
353-4716.  USEPA  Region  5  (H-75).  77 
West  Jackson  Boulevard.  Chicago.  IL 
60604-3507. 

Secondary  Contact:  Ethel  Crisp  312/ 
353-3810 

Region  6 

Primary  Contact:  Mary  Wilson  214/ 
665-6529.  USEPA  Region  6  (6M-P). 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733 

Secondary  Contact:  Lynda  Carroll 
214/665-6500 

Region  7 

Primary  Contact:  Hattie  Thomas  913/ 
551-7003.  USEPA  Region  7  1-800-223- 
0425.  726  Minnesota  Avenue.  Kansas 
City,  KS  66101 

Secondary  Contact:  Rupert  Thomas 
913/551-7661 

Region  8 

Primary  Contact  Mel  McCottry  303/ 
294-1982.  USEPA  Region  8  (PM-AS). 
999  18th  Street.  Suite  500.  Denver.  CO 
80202-2405. 

Secondary  Contact:  Tempa  Graves 
303/294-1982 

Region  9 

Primary  Contact  Lori  Lewis  415/744- 
1561.  USEPA  Region  9  (E-1).  75 
Hawthorne  Street.  San  Francisco.  CA 
94105. 

Secondary  Contact  Martha  Vega  415/ 
744-1609 

Region  10 

Primary  Contact:  Robyn  Meeker  206/ 
553-8579.  USEPA  Region  10(MD-142). 
1200  Sixth  Avenue.  Seattle.  WA  98101 

Svcondary  Contact:  Joyce  Kelly  206/ 
553-1029. 


Headquarters 

Primary  Contact:  Daniel  Gogal  1-800- 
962-6215.  USEPA.  Office  of 
Environmental  Justice  (3103).  401  M 
Street,  SW..  Washington.  DC  20460. 

States  and  Territories  By  Region 

Region  1 

Connecticut,  Maine.  Massachusetts. 
New  Hampshire,  Rhode  Island. 
Vermont 

Region  2 

New  Jersey.  New  York,  Puerto  Rico. 
Virgin  Islands 

Region  3 

Delaware.  District  of  Columbia. 

Maryland.  Pennsylvania,  Virginia, 
West  Virginia 

Region  4 

Alabama,  Florida,  Georgia.  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee 

Region  5 

Illinois.  Indiana.  Michigan.  Minnesota. 
Ohio.  Wisconsin 

Region  6 

Arkansas.  Louisiana.  New  Mexico. 
Oklahoma.  Texas 

Region  7 

Iowa.  Kansas,  Missouri,  Nebraska 

Region  8 

Colorado,  Montana.  North  Dakota. 
South  Dakota.  Utah.  Wyoming 

Region  9 

Arizona.  California.  Hawaii.  Nevada. 
American  Samoa,  Guam 

Region  JO 

Alaska,  Idaho,  Oregon,  Washington 

IFRDoc  94-24647  F:led  lO-J-94;  8  45  ami 
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[FRL-6085-7] 

Information  Resources  Management 
Strategic  Planning  Task  Force  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Public  Meeting 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  tlie  Federal  Advisory 
Committee  Ac1.  PL  92463.  EPA  gives 
notice  of  a  one-day  meeting  of  the 
Information  Resources  Management 
(IRM)  Strategic  Planning  Task  Force. 
The  IRM  Task  Force  is  a  special  task 


force  formed  under  the  Environmental 
Information  and  Assessment  (EIA) 
Committee,  which  is  one  of  the  standing 
committees  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  NACEPT 
provides  advice  and  recommendations 
to  the  Administrator  of  EPA  on  a  broad 
range  of  environmental  policy  issues, 
and  the  EIA  Committee  examines  issues 
associated  with  the  gathering, 
dissemination,  and  use  of 
environmentally  related  data  and 
information. 
The  IRM  Task  Force  was  formed  to 
*    provide  recommendations  on  key 
elements  that  EPA  should  include  in  an 
Information  Resources  Management 
Strategic  Plan  for  the  Agency.  The 
meeting  is  being  held  to  discuss  issues 
associated  with  implementing  the 
recommendations  in  the  final  report  of 
the  Task  Force. 

Scheduling  constraints  preclude  oral 
comments  from  the  public  during  the 
meeting.  Written  comments  can  be 
submitted  by  mail,  and  will  be 
transmitted  to  Task  Force  members  for 
consideration. 

DATES:  The  public  meeting  will  be  held 
in  Wednesday,  October  26,  1994,  from 
10:00  a.m.  to  4  p.m.  in  room  333  at  the 
National  Governors'  Asso<;iation  Hall  of 
the  States,  444  North  Capitol  Street, 
Washington,  DC. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce,  Office  of 
Cooperative  Environmental 
Management,  U.S.  EPA  1601F,  401  M 
Street  SW.,  Washington,  DC.  20460. 
FOR  FUR7MER  INFORMATION  CONTACT: 
Mark  Joyce,  Designated  Federal  Official, 
Direct  line  (202)  260-6889.  Secretary's 
line  (202)  260-6892. 

Dated:  September  28.  1994. 
Mark  Joyce, 

Designated  Federal  Official. 
jFR  Doc.  94-24648  Filed  10-4-94;  8;45  ami 
BILUNOCCOE  666&-60-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  94-1052] 

Comments  Invited  On  New  York 
Metropolitan  Area  Public  Safety  Plan 
Amendment 

September  27.  1994. 

On  May  12, 1989,  the  Commission 
accepted  the  Public  Safety  Plan  for  the 
New  York  Metropolitan  area  (Region  8). 
On  July  11, 1994,  Region  8  submitted 
proposed  amendments  to  its  plan  that 
would  revise  the  current  channel 
allotments.  Because  the  proposed 


amendment  is  a  major  change  to  the 
Region  8  plan,  the  Commission  is 
soliciting  comments  from  the  public 
before  taking  action.  (See  Report  and 
Order,  General  Docket  No.  87-112,  3 
FCC  Red  905  (1987),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendments  on  or 
before  November  4, 1994  and  reply 
comments  on  or  before  November  21, 
1994.  Commenters  should  send  an 
original  and  five  copies  of  comments  to 
the  Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554 
and  should  clearly  identify  them  as 
submissions  to  General  Docket  88-476 
New  York  Metropolitan  Area  Public 
Safety  Region  8. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-24600  Filed  10-^-94;  8:45  am) 
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[DA  94-1053] 

Comments  Invited  On  Southern 
California  Public  Safety  Plan 
Amendment 

September  27, 1994. 

On  November  8, 1989.  the 
Commission  accepted  the  Public  Safety 
Plan  for  Southern  California  (Region  5). 
On  August  1, 1994.  Region  5  submitted 
a  proposed  amendment  to  its  plan  that 
would  revise  the  current  channel 
allotments.  Because  the  proposed 
ajnendment  is  a  major  change  to  the 
Region  5  plan,  the  Commission  is 
soliciting  comments  from  the  public 
before  taldng  action.  (Sc^  Report  and 
Order,  General  Docket  No.  87-112,  3 
FCC  Red  905  (isaj),  at  paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
November  4,  1994  and  reply  comments 
on  or  before  November  21.  1994. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554 
and  should  clearly  identify  them  as 
submissions  to  Gen.  Docket  89-97 
Southern  California  I^lblic  Safety 
Region  5. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaPorgo,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 


Federal  Communications  Commission. 
WilUam  F.  Caton, 

Acting  Secretan'. 

|FR  Doc.  94-24599  Filed  10-4-94;  8:45  am| 
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FEDERAL  EMERGENCY 

MANAGEMENT  AGE^^CY 

Crisis  Counseling  Assistance  and 
Training 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Notice. 

SUMMARY:  FEMA  gives  notice  that  the 
extension  period  for  the  Missouri 
regular  crisis  counseling  program  for 
disaster  sur\'ivors  of  the  1993  floods  is 
extended  frtjm  90  to  180  days.  The 
severity  of  the  emotional  trauma 
resulting  from  the  floods  in  Missouri 
warrants  an  extension  of  180  days. 
EFFECTIVE  DATE:  November  16.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Paschke.  Human  Services 
Division,  Office  of  Disaster  Assistance 
Programs,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-4026. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency-  Management  .Agency 
(FEMA)  is  charged  with  coordinating 
Federal  disaster  assistance  under  the 
provisions  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (the  Act)  when  the 
President  has  declared  a  major  disaster 
FT;MA  provided  funding  for  a  regular 
crisis  counseling  program  to  help  thosf* 
suffering  the  trauma  resulting  from  the 
1993  floods  in  Missouri. 

FEMA  received  a  request  from  th'- 
State  of  Missouri  to  extend  the 
otherwise  applicable  time  limitations 
authorized  by  section  416  of  the  .Act.  so 
that  the  State  can  provide  additional 
mental  health  services  that  are  critif:ally 
needed  for  citizens  during  the  recovery 
operation.  The  extent  of  the  damages 
wrought  by  the  floods  were  of  such 
magnitude  that  the  residents  of  Missouri 
suffered  significant  emotional  trauma 
that  warrants  continuation  of  disaster 
mental  health  counseling  beyond  the 
normal  crisis  counseling  time  periods. 

The  Director,  Center  for  Mental 
Health  Services  (CMHS),  as  the  delegate 
to  FEM.A  for  the  Secretary.  Department 
of  Health  and  Human  Services,  helps 
FEMA  implement  crisis  counseling 
training  and  assistance,  FEMA  believes 
there  was  a  well-established  need  for 
continuation  of  the  regular  crisis 
counseling  program  beyond  a  90-day 
extension.  Based  upon  the  sound  CMHS 
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recommendation.  FEMA  has  approved  a 
180-day  extension  to  the  time  pericxl  for 
the  Missouri  regular  crisis  counseling 
program 

(Catalog  of  Federal  Domestic  Assistance  No 
H3  516.  Disaster  Assistance) 
Dated:  September  30.  \99A 
Richard  W.  Krimra. 

As!,ociate  Dirvctor  Rmponteand  Reco\-ery 
Dinctorate 

IFRDot    94-24624  Filed  10-*-94.  8  45  ami 
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FEDERAL  TRADE  COMMISSION 

Hart-Scott-Rodino  Act  Antitrust 
Improvements  Act  of  1976  and 
Regulations  Thereunder;  Notice 
Regarding  an  Increase  in  ttie  Filing  Fee 

AGENCY:  Federal  Trade  Commission 
ACTION:  Notice. 

SUMMARY:  On  August  26.  1994.  the 
President  sis^ned  legislation  into  law 

■.It  a  fee  of  $45,000  must  tw 
1  person  acquiring  voting 
rities  or  assets  who  is  required  to 
;..<  d  premerger  notification  by  the  Hart- 
Scott-Rodino  Antitnist  Improvement 
.■\ct  of  1976  and  the  r.  s 

promulgated  thereun..  newly 

enacted  law  amends  Section  bc  .  i  '  I  iiie 
VI  of  Pub  L.  101-162.  which  iii.uiil.i!i«l 
the  collection  of  a  $25,000  filing  fee 
The  new  provision  increasing  the 
filing  fee  to  $45,000  became  effective 
upon  the  President's  signature,  late 
Friday.  August  26.  1994.  The 
Commission  is  collecting  the  new  fee  for 
filings  made  on  or  after  Monday.  August 
29  The  Commission  has  issued  this 
Notice  in  order  to  advise  the  public 
about  the  increase  in  the  filing  fee 
EFFECTIVE  DATE:  The  increased  filing  fe«' 
IS  di  •  ring  p«?rsons 

subr  '-rger  Notification  and 

Report  Forms  on  or  after  August  29. 
1994 

F0«  FUBTMER  INFORMATION  CONTACT: 

Atturni'v.  Prt'niergrr 
If,  Hur»Mii  (if 
Competition  (Sixth  Street  and 
Pennsylvania  Avenue.  NW  .  Room  301), 
Federal  Trade  Commission. 
Washington.  DC   20580,  202-:}2f>-:n00 
SUPPLEMCNTARY  INFORMATION:  The 
United  States  Congress,  in  an  Act 
making  '  '  r  the 

Departiii'  f.  Justice,  and 

State,  the  judiciary  and  Related 
Agencies. >  has  mandated  that  a  fee  of 


$45,000  must  be  paid  by  "persons 
acquiring  voting  securities  or  assets  who 
are  required  to  file  premerger 
notifications  by  the  Hart-Scott-Rodino 
Antitnist  Improvements  Act  of  1976  and 
the  regulations  promulgated 
thereunder^  The  new  fee  provision  was 
signed  into  law  by  President  Clinton 
late  Friday.  August  26.  1994,  and  took 
effect  immediately  '  The  increased  fee 
must  be  paid  for  filings  made  on  or  after 
Monday.  August  29,  1994. 

By  direction  of  the  Commission. 
Donald  S  Clark. 
Secntary 

|FRD«x    94-24610  Filed  l()-t-94.  8  45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30  1 3  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery 
The  rate  generally  cannot  he  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  SerN  ices  in  the  Federal 
Rnittar. 

"The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13  '4%  for  the  quarter 
ended  September  30.  1994.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the^easury  notifies 
HHS  of  any  change 


<Th«  nawlv  p«SMd  law  (H  R  4603.  Pub  L.  10)- 
317)  •mandsSwIion  60S  of  Title  Vn  of  Public  Law 
!01-I62  (103  Sut   1031).  which  originally 
mandated  the  collection  of  a  niing  im»  bcfiinninf 
Novambar  2S.  19M.  by  Xriking  "S2S.0OO'  and 
inaaning  in  liau  Iharaof    545.000." 


'  Saction  7A  of  the  Clayton  Acl.  IS  U  S  C  IBa.  as 
added  bv  Saction  201  of  lh«  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976.  Pub.  L  95- 
4J5  90  Slat   1390 

'  Many  other  provisions  of  the  legislation,  relating 
to  current  appropriations  for  FY  95.  are  effective 
(ii>,.K»ri    i<M4  Although  the  fee  increase 
•ained  in  the  FY  95  cu.-rent 
a,  ,    ^  . :        s  .egislation.  the  increase  itself  is  not 
a  current  approprution  for  FY  95.  nor  is  it  made 
dependent  upon  the  FY  95  appropriation.  Rather. 
the  fee  increase  is  permanent  legislation  amending 
a  provision  of  law  that  has  been  in  effect  since 
1969.  The  appropriations  act  contains  no  provision 
specifying  an  effective  date  for  the  fee  increase 
provMion.  and  it  was  therefore  effective  upon 
enactment  See  GAG  OfHce  of  the  General  Counsel. 
Principles  of  Federal  Appropriations  Law  $  2.B.4 
Cded  19911 


Dated:  September  28. 1994 
George  Strader, 

Deputy  Assistance  Secretary:  Finance. 

|FR  Doc.  94-24559  Filed  10-4-94:  8:45  ami 
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Health  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (0MB)  fo' 
Clearance 

AGENCY:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services  (HHS).  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  7}7)eo//?eques/.  Reinstatement; 
Title  of  Information  Collection:  Indirect 
Medical  Education;  Foim  No.:  HCFA- 
R-64;  L'se.  This  collection  of 
information  on  interns  and  residents  is 
needed  to  calculate  Medicare  program 
payments  for  hospitals  for  the  indirect 
costs  they  incur  for  medical  education. 
Frequency:  Annually;  Respondents: 
Businesses  or  other  for  profit,  nonprofit 
institutions;  Estimated  Number  of 
Responses:  1.250;  Average  Hours  Per 
Response:  3;  Total  Estimated  Burden 
Hours:  3.750. 

2.  Type  o/fleguesf  Revision;  Title  of 
Information  Collection:  Psychiatric  Unit 
Criteria  Worksheet.  Rehabilitation 
Hospital  Criteria  Worksheet,  and 
Rehabilitation  Unit  Criteria  Worksheet; 
Form  Nos.:  HCFA-437.  -437A.  -437B; 
Use:  These  forms  are  necessary  to  verify 
and  reverify  that  these  facilities/units 
comply  and  remain  in  compliance  with 
the  exclusion  criteria  for  the  Medicare 
prospective  payment  system;  Frequency: 
Annually;  Respondents:  Businesses  or 
other  for  profit,  nonprofit  institutions, 
and  State  or  local  governments; 
Estimated  Number  of  Responses:  2,349: 
Average  Hours  Per  Response:  .25:  Total 
Estimated  Burden  Hours:  587. 

3  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Medicare  Supplier  Number  Application; 
Form  No.:  HCFA-192;  Use:  Legislation 
requires  all  suppliers  to  disclose  the 
names  of  owners  and  managing 
employees.  This  form  establishes  a 
standard  for  that  data  collection.  These 
data  are  used  to  identify  common 
ownership  and  management  and 
sanctioned  individuals  in  the  Medicare 
and  Medicaid  programs;  Frequency:  On 
occasion;  Respondents:  Businesses  or 
other  for  profit,  small  businesses  or 


organizations;  Estimated  Number  of 
Responses:  50,000;  Average  Hours  Per 
Response:  .75;  Total  Estimated  Burden 
Hours:  37,500. 

4.  Type  o//?equesf.- Reinstatement; 
Title  of  Information  Collection:  Requests 
for  Medicare  Payment  bv  Municipal 
Health  Services  Program  (MHSP) 
Clinics;  Form  No.:  HCFA-127;  Use:  This 
form  allows  for  the  15  participating 
clinics  to  be  reimbursed  for  services 
they  provided  to  Medicare  beneficiaries. 
The  form  permits  cities  participating  in 
the  MHSP  to  receive  correct  and  timely 
reimbursement  and  expedites  the 
routing  and  payment  of  bills;  Frequency: 
Weekly;  Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  443,000;  Average  Hours  Per 
Response:  .16;  Total  Estimated  Burden 
Hours:  70,880. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  Examination 
and  Treatment  for  Emergency  Medical 
Conditions  and  Women  in  Labor  and  42 
CFR  489.24  Essentials  of  Provider 
Agreement  Responsibilities  of  Medicare 
Participating  Hospitals  in  Emergency 
Cases;  Form  No.:  HCFA-1514A/B;  Use: 
Under  Section  1867  of  the  Social 
Security  Act,  Examination  and 
Treatment  for  Emergency  Medical 
Conditions  and  Women  in  Labor, 
effective  August  1986,  hospitals  may 
continue  to  participate  in  Medicare  only 
if  they  are  not  out  of  compliance  with 
its  provisions.  We  need  to  provide  this 
tool  to  surveyors  to  promote  uniform 
and  thorough  application  of  the 
requirements  and  to  gather  information 
frequently  requested  by  Congress  and 
other  interested  parties  regarding 
implementation  of  the  statute; 
Frequency:  On  occasion;  Respondents: 
Federal  agencies  or  employees, 
nonprofit  institutions.  State  or  local 
governments,  individuals  or 
households;  Estimated  Number  of 
Responses:  350;  Average  Hours  Per 
Response:  .25;  Total  Estimated  Burden 
Hours:  87.5. 

6.  Type  of  Request:  New;  Title  of 
Information  Collection:  Evaluation  of 
Patient  and  Physician  Satisfaction  With 
the  Medicare  Participating  Heart  Bypass 
Center  Demonstration;  Form  No.  HCFA- 
R-166;  L'se;  This  requirement  provides 
HCFA  with  information  to  determine 
whether  lowering  the  amount  paid  for 
heart  bypass  procedures  compromises 
the  care  provided  to  Medicare 
t)eneficiaries;  Frequency:  One-time 
survey;  Respondents:  Individuals  or 
households;  Estimated  Number  of 
Responses:  840;  Average  Hours  Per 
Response:  .35;  Total  Estimated  Burden 
Hours:  294. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 


(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address; 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Alhson  Eydt,  New 
Executive  Office  Building,  Room  3001 , 
Washington,  D.C.  20503. 

Dated:  September  29, 1994. 
Kathleen  Larson, 

Acting  Director,  Management  Planning  and 
Analysis  Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  94-24665  Filed  10-4-94;  8:45  am| 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

(Docket  No.  N-94-^3&22,  FR-<J776-N-01] 

Notice  of  Request  for  Comments  on 
Fair  Housing  Initiatives  Program 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACTION:  Notice  of  Request  for  Comments 

on  Fair  Housing  Initiatives  Program 

(FHIP). 

SUMMARY:  This  Notice  invites  interested 
parties  to  comment  on  the  Department's 
administration  of  FHIP  funding. 
DATES:  Comments  Due  Date:  November 
21.  1994. 

ADDflESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  Notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shelton,  Director,  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs,  Room  5234,  451  Seventh 
Street  SW.,  Washington,  DC  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDDj  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-0455. 
(These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  In 
anticipation  of  the  next  round  of 


funding  under  the  Fair  Housing 
Initiatives  Program,  the  Department 
invites  comment  from  potential 
applicants,  prior  grantees  and 
applicants,  and  any  other  interested 
parties,  on  the  administration  of  FHIP 
funding.  The  Department  is  especially 
interested  in  soliciting  comments  on  the 
application  procedures  for  funding  in 
general,  and  on  the  content  of  FHIP 
Notices  of  Funding  AvailabiHty 
(NOFAs)  in  particular.  The  Department 
will  consider  the  comments  received  in 
response  to  this  Notice  when 
formulating  plans  for  the  disposition  of 
funds  appropriated  for  Fiscal  Year  1995 

Dated:  September  23,  1994. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  94-24625  Filed  10-4-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(00-050-4350-08] 

Notice  of  Emergency  Closure 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Emergency  Closure  of 
Mclntire  Springs  property  in  Conejos 
County,  Colorado  to  all  public  use  from 
October  1,  1994  through  February  15, 
1995. 

SUMMARY:  Notice  is  hereby  given  that 
effective  October  1.  1994,  public  lands 
described  below  are  closed  to  all  public 
use.  Under  the  authority  and 
requirement  of  43  CFR  8364.1,  and  the 
Federal  Land  PoUcy  and  Management 
Act  of  1976.  This  closure  affects  535 
acres  of  public  lands  in  Conejos  Coimty 
located  in  T.  35  N.,  R.  10  E.,  Sec.  12: 
SEV4  NEV4,  and  the  EVaSE'/i,  and  Sec. 
13:  NV2NEV4  and  SEV4NEV4.  T.  35  N..  R. 
HE.,  Sec.  7:  Lots  2,  3,  4,  SEV4NWV4 
less  Pikes  Stockade,  NEV4SWV4  and 
SEV4SWV4,  and  Sec.  18:  Lots  1  and  2 
The  purpose  of  this  closure  is  to 
minimize  disturbance  and  protect 
critical  wintering  waterfowl  habitat, 
reduce  overcrowding  and  minimize 
outbreaks  of  avian  cholera  in  wintering 
waterfowl  populations.  These 
restrictions  do  not  apply  to  emergency, 
law  enforcement  and  Federal,  State  or 
other  government  personnel  who  are  in 
the  area  for  ofBcial  or  emergency 
purposes  and  who  are  expressly 
authorized  or  otherwise  officially 
approved  by  BLM.  Any  person  who  fails 
to  comply  with  this  closure  order  may 
be  subject  to  the  penalties  provided  by 
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43  CFR  S3A0.0-7  which  includes  Bnes 
not  to  exceed  SI  .000  and/or 
imprisonment  not  to  exceed  12  months. 
Notice  of  this  closure  will  be  posted  at 
the  site,  San  Luis  Resource  Area  Office 
and  at  the  Canon  Qty  District  Office. 

DATES:  This  emergency  closure  is  in 
effect  from  October  1, 1994  to  February 
15.  1995  and  shall  remain  in  effect 
unless  revised,  revoked  or  amended. 

ADDRESSES:  Comments  can  be  directed 
to  the  Area  Manager.  San  Luis  Resource 
Area.  1921  Stale  St..  Alamosa.  CO  81101 
or  District  Manager,  Canon  City  District 
Office.  P.O.  Box  2200.  Canon  City.  CO 
81215-2200. 

FOR  FURTHER  INFORMATION  CONTA 

lulie  Howard,  Area  Manager  at  (719 

589-^975. 

Stuart  L.  Freer, 

Associate  District  Manager 

|FR  Doc  94-24S69  Filed  10-4-94;  8:45  ami 
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lAZ-040-4351-02] 

Availability  of  the  Saftord  District 
Resource  Management  Plan 
Amendment  and  Environmental 
Assessment  No.  AZ-040-03-021 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability. 

summary:  The  Bureau  of  Land 
Management  has  prepared  an 
amendment  to  the  Safford  District 
Resource  Management  Flan  finding 
Cienega  Creek  eligible  for  further  study 
as  a  possible  Wild  and  Scenic  River 
under  provisions  of  Public  Law  92-542 
with  a  tentative  classification  as  Scenic. 
An  Environmental  Assessment  of 
impacts  resulted  in  a  Finding  of  No 
Significant  Impact 

DATES:  Except  for  any  portion  under 
protest,  the  Anzona  State  Director  may 
approve  the  plan  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

ADDRESSES:  Comments  should  be  sent 
to  Area  Manager.  Bureau  of  Land 
Management,  12661  E.  Broadway. 
Tucson,  Arizona  85748. 

FOR  FURTHER  IMFOMIATION  CONTACT: 
Don  Ihicote  at  the  address  above  or 
telephone  (602)  722-4289. 

Dated:  September  27, 1994 
William  T.  Oviali. 

District  Manager. 

IKK  Doc.  94-24S70  Filed  10-4-94:  8  45  am] 
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tES-030-04-*&3O  <ji  5S-7A1 

EastwT)  Slates  Change  in  Mili^^aukee 
District  Ottice  Hours  of  Operation 

SUMMARY:  Effective  November  15. 1994. 
the  Milwaukee  District  Office  hours  of 
operation  will  be  Monday  through 
Friday.  7:30  a.m.  to  4:30  p.m.  Comments 
shall  be  submitted  bv  October  31,  1994. 
FOR  FUWTHER  INFORMATION  CONTACT: 
Judy  Patterson.  ADM.  Administration, 
(414) 297-4406. 

Submit  Written  Comments  To:  Bureau 
of  Land  Management.  Milwaukee 
District  Office.  P.O.  Box  631, 
Milwaukee.  Wisconsin  53201-0631. 

Dated  September  27,  1994. 
Gary  D.  Bauer, 
District  Manager. 
(FR  tVx:  94-24fift8  Filed  10-4-94;  8:45  ami 
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ce  of  the  Secretary 


Privacy  Act  of  1974;  Establishment  of 
System  ot  Records 

Pursuant  to  tne  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a).  notice  is  hereby  given  that 
the  Department  of  the  Interior  proposes 
to  establish  a  new  system  of  records  to 
be  maintained  by  the  Office  of  Financial 
Management.  The  system,  entitled 
"Delinquent  Debtors  File — Interior,  OS- 
84,"  will  include  information  pertaining 
to  current  Departmental  employees, 
former  Departmental  employees,  and 
other  Federal  employees  indebted  and 
owing  money  to  the  Department,  who 
have  been  identified  as  delinquent 
debtors.  The  information  contained  in 
this  system  will  be  used  for  the  purpose 
of  collecting  debts  owed  to  the 
Department  through  administrative 
offset  or  salary  offset  procedures.  The 
notice  is  pviblished  in  its  entirety  below. 

As  required  by  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a(r)).  the 
Office  of  Management  and  Budget,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  House  Committee  on 
Government  Operations  have  been 
notified  of  this  action. 

5  U.S.C.  552a(e){ll)  requires  that  the 
public  be  provided  a  30-day  period  in 
which  to  comment  on  the  intended  use 
of  the  information  in  the  system  of 
records.  The  Office  of  Management  and 
Budget,  in  its  Circular  A-130,  requires 
a  40-day  ptjriod  in  which  to  review  such 
proposals.  Written  comments  on  this 
proposal  can  be  addressed  to  the 
Departmental  Privacy  Act  Officer,  Office 
of  the  SocreUry.  Office  of 
Administrative  Services.  1849  "C" 
Street  NW.  Kiail  Stop  5412  MIB. 


Washington.  DC  20240.  telephone  (202) 
206-6045.  Comments  received  within 
40  days  of  publication  in  the  Federal 

Register  (November  14,  1994).  wiU  be 
considered.  The  system  will  be  effective 
as  proposed  at  the  end  of  the  comment 
period,  unless  comments  are  received 
which  would  require  a  contrary 
determination. 

Dated:  September  16. 1994 
Albert  C.  Camacha, 
Director.  Office  of  Adai in istrative  Services. 

INTERtOFVOS-84 


SYSTEM  mame: 

Delinquent  Debtor  File 
84. 


-Interior,  OS- 


SYSTEM  LOCATtON: 

US.  Department  of  the  Interior.  Office 
of  the  Secretary.  Division  of  Financial 
Management,  m.s.  7258  MIB.  1849  C  St. 
NW.  Washington.  DC  20240. 

CATEGORIES  Of  IMCVIDUALS  COVERED  BV  ',  HE 
SYSTEM: 

Employees,  former  employees,  and 
other  Federal  employees  indebted  and 
owing  money  to  the  Department  of  the 
Interior. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delinquent  debt  records  consisting  of 
the  debtor's  name.  Social  Security 
Number,  address,  amount  of  debt,  date 
debt  arose,  office  referring  debt,  and 
related  correspondence. 

AUTHORrrY  FOR  MAIHTEMANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of 
1966,  Pub.  L.  89-508,  Debt  Collection 
Act  of  1982,  Pub.  L.  97-365.  and  E.O. 
9397. 

PURPOSE(S): 

The  primary  purpose  of  the  records  is 
to  collect  debts  owed  to  the  Department 
using  salary  offset  or  administrative 
offset  procedures. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  tNCLUOiNG  CATEGORIES  OF  USERS  AND 
THE  PUfWOSES  Of  SUCH  USES. 

Disclosures  outside  the  Department  of 
the  Interior  may  be  made:  (1)  To  the 
General  Accounting  Office,  Department 
of  Justice,  United  States  Attorney,  or 
other  Federal  agencies  for  further 
collection  action  on  any  delinquent 
account  when  circumstances  warrant; 
(2)  To  a  commercial  credit  repxjrting 
agency  for  the  purpose  of  either  adding 
to  a  credit  history  file  or  obtaining  a 
credit  history  file  for  use  In  the 
administration  of  debt  collection;  (3)  To 
a  debt  collection  ^ency  for  the  purpose 
of  collection  ser\'ices  to  recover 
indebtedness  owed  to  the  Department; 
(4)  To  any  Federal  agency  where  the 


individual  debtor  is  employed  or 
receiving  some  form  of  remuneration  for 
the  purpose  of  enabling  that  agency  to 
collect  debts  on  the  Department's  behalf 
by  administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365);  (5)  To  any  other  Federal  agency 
including,  but  not  limited  to,  the 
Internal  Revenue  Service  pursuant  to  31 
U.S.C.  3720A,  for  the  purpose  of 
effecting  an  administrative  offset  against 
the  debtor  of  a  dehnquent  debt  owed  to 
the  Department  by  the  debtor;  (6)  To  the 
Internal  Revenue  Service  by  computer 
matching  to  obtain  the  mailing  address 
of  a  taxpayer  for  the  purpose  of  locating 
such  taxpayer  to  collect  or  to 
compromise  a  Federal  claim  by  the 
Department  against  the  taxpayer 
pursuant  to  26  U.S  C.  6103(m)(2)  and  in 
accordance  with  31  U.S.C.  37121,  3716, 
and  3718.  Note:  The  Department  will 
disclose  an  individual's  mailing  address 
obtained  fi-om  the  IRS  pursuant  to  26 
U.S.C.  6103(m)(2)  only  for  the  purpose 
of  debt  collection.  Disclosures  to  a  debt 
collection  agency  will  be  made  only  to 
facilitate  the  collection  or  compromise 
of  a  Federal  claim  under  the  Debt 
Collection  Act  of  1982.  Disclosures  to  a 
consumer  reporting  agency  will  be  made 
only  for  the  limited  purpose  of 
obtaining  a  commercial  credit  report  on 
the  individual  taxpayer.  Address 
information  obtained  from  the  Internal 
Revenue  Service  will  not  be  used  or 
shared  for  any  other  Departmental 
purpose  or  disclosed  to  another  Federal, 
state,  or  local  agency  which  seeks  to 
locate  the  same  individuals  for  its  own 
debt  collection  purpose;  (7)  To  the 
Defense  Manpower  Data  Center, 
Department  of  Defense,  the  U.S.  Postal 
Service  or  to  any  other  Federal,  state,  or 
local  agency,  a  data  base  of  information 
consisting  of  the  debtor's  name.  Social 
Security  Number,  and  amount  owed,  for 
the  purpose  of  conducting  an  authorized 
computer  matching  program  in 
compliance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  so  as 
to  identify  and  locate  delinquent 
debtors  in  order  to  start  a  recoupment 
process  on  an  individual  basis  of  any 
debt  owed  to  the  Department  by  the 
debtors  arising  out  of  any  administrative 
or  program  activities  or  services 
administered  by  the  Department;  (8)  To 
any  creditor  Federal  agency  seeking 
assistance  for  the  purpose  of  that  agencv 
implementing  administrative  or  salary 
offset  procedures  in  the  collection  of 
unpaid  financial  obligations  owed  the 
United  States  government  from  an 
individual.  (9)  To  the  U.S.  Department 
of  Justice  or  to  a  court  or  adjudicative 
body  with  jurisdiction  when  (a)  the 


United  States,  the  Department  of  the 
Interior,  a  component  of  the 
Department,  or,  when  represented  by 
the  govenunent,  an  employee  of  the 
Department  is  a  party  to  htigation  or 
aalicipated  litigation  or  has  an  interest 
in  such  litigation,  and  (b)  the 
Department  of  the  Interior  determines 
that  the  disclosure  is  relevant  or 
necessary  to  the  htigation  and  is 
compatible  with  the  purpose  for  which 
the  records  were  compiled;  (10)  Of 
information  indicating  a  violation  or 
potential  \'iolation  of  a  statute, 
regulation,  rule,  order  or  license,  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulation,  order  or  license;  (1 1)  To  a 
congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
congressional  office. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Disclosures  may  be  made 
from  this  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(0)  or  the 
Federal  Claims  Collection  Act  of  1 966 
(31  US  C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  automated  and 
manual  form. 

RETRIEVABILn-V: 

Records  are  retrieved  by  the  name  or 
Social  Security  Number  of  the 
individual  debtor. 

SAFEGUARDS: 

Records  are  maintained  with  access 
controls  meeting  the  requirements  of  43 
CFR  2.51. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  by  the  Division 
of  Financial  Management  only  for  the 
duration  of  computer  matching 
programs.  Upon  conclusion  of  these 
programs,  records  are  returned  to  their 
respective,  originating  offices,  where 
they  are  retained  and  disposed  of  in 
accordance  with  approved  agency 
schedules.  Backup  copies  are  retained 
for  one  calendar  year,  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 
Chief,  Division  of  Financial 
Management,  Office  of  the  Secretary, 
U.S.  Department  of  the  Interior,  m.s. 


7258  MIB,  1849  C  St.  NW,  Washington. 
DC  20240. 

NOTIFICATION  PROCEDURE: 

An  individual  requesting  notification 
of  the  existence  of  records  on  him  or  her 
should  addres\his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.60. 

RECORD  ACCESS  PROCEDURES: 

An  individual  requesting  access  to 
records  maintained  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.63. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  requesting  amendment 
of  a  record  maintained  on  him  or  her 
should  address  his/her  request  to  the 
System  Manager.  The  request  must  be  in 
writing,  signed  by  the  requester,  and 
comply  with  the  content  requirements 
of43  CFR  2.71. 

RECORD  SOURCE  CATEGORIES: 

Departmental  and  Bureau  financial 
offices. 

EXEMPTIONS  CLAIMED  FOR  TKE  SYSTEM: 

None. 

|FR  Doc.  94-24666  Filed  10-4-94:  8.45  am) 
BILUNG  CODE  4310-RK-M 


Fish  and  Wildlife  Service 

Notice  Of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
appUed  for  a  permit  to  conduct  ce.iain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  H 
seq.): 

PRT-794583 

Applicant:  Michelle  Pomeroy.  Madisor.  UI 

The  applicant  requests  a  permit  to 
import  blood  smears  taken  from  live- 
trapped  cheetahs  {Acinonyx  jubotus]  in 
Namibia,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  scientific  research 

PRT-794479 

ylpp/icont.  Cincinnati  Zoo,  Cincinnati.  OH 

The  applicant  requests  a  permit  to 
import  a  pair  of  captive-bred  babirusa 
[BabxTousa  babywssa),  as  well  as  blood 
samples  taken  from  each,  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species. 
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Applicant:  Baltimore  Zoo,  Baltimore,  KifD 

The  applicant  requests  a  permit  to 
import  one  female  leopard  (Panthers 
pardus)  from  the  National  Zoological 
r>ardenft.  South  Africa  to  the  Baltimore 
2Um}  for  eohaacenient  of  the  species 
through  conservation  education. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  42b(c).  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  420(c).  Arlington. 
Virginia  22203.  Phone:  (703/358-2104): 
FAX  :(703/35ft-2281). 

Dated  September  30.  1994 
Caroline  Amifiw, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority. 

|FR  Doc  94-24650  Filed  10-4-94.  8  45  am) 
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Issuance  of  Permit  for  Marine 
Mammals 

On  June  2. 1994.  a  notice  was 
published  in  the  Federal  Register.  Vol 
59.  No.  105,  Page  28558.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Washington 
State  University  for  a  permit  (PRT- 
789955)  to  collect  blood  and  adipose 
tissue  samples,  collect  vestigial  pre- 
molars, hair  and  claw  tip  clippings, 
tattoo  and  tag  up  to  50  polar  bears  and 
radio-collar  and  release  2  male  and  8 
female  polar  bears. 

Notice  is  hereby  given  that  on 
5>eptember  1. 1994,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permit  subject  to  certain 
conditions  set  forth  tberein. 

Documents  and  other  information 
submitted  Cor  tliese  applications  are 
available  for  review  by  any  party  who 
submits  a  %vritten  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Rm  420(c).  Arlingtoto. 


Virginia  22203.  Phone  (703)  356-2104 
or  Fax (703) 358-2281. 

Dated  September  30.  1994. 
Caroline  Aadenon. 

ActingChief.  Branch  of  Permits.  Office  of  .^ 
Management  Authority. 

|FR  Doc.  94-24651  Filed  10-4-94;  8:45  am) 
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Finding  of  No  Signtticant  Impact  for  an 
Incidental  Tak«  Permit  for  the 
Proposed  Cedar  Park  Waterline  in 
Travis  County,  TX 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Notice. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  an 
Environmental  Assessment  for  issuance 
of  a  Section  10(a)(1)(B)  permit  for  the 
incidental  take  of  the  Federally 
endangered  golden-cheeked  warbler 
(Dendroica  chrysopaha)  during  the 
construction  and  operation  of  a  water 
pipeline  in  Travis  County.  Texas. 

Propoeed  Action 

The  proposed  action  is  the  issuance  of 
a  permit  under  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  to  authorize  the 
incidental  take  of  the  golden-cheeked 
warbler. 

The  Applicant  plans  to  construct  a 
20.193-foot  long  water  supply  pipeline 
from  Lake  Travis  eastward  to  the 
Williamson  County  line.  The  Applicant 
proposed  to  preserve  documented  perch 
trees  for  the  warbler  along  the  route, 
limit  clearing  to  35  feet  wide  along  the 
route  and  two  100- feet  by  100- feet 
staging  areas  in  non-habitat;  schedule 
work  during  the  season  when  the 
warblers  are  absent  from  the  area 
(August  1  through  March  1);  and  the 
purchase  and  dedication  of  33  acres  of 
occupied  warbler  habitat  to  a 
conservation  organization  approved  by 
the  Service.  Details  of  the  mitigation  are 
provided  in  the  Cedar  Park  Waterline 
Environmental  Assessment/Habitat 
Conservation  Plan.  Guarantees  for 
implementation  are  provided  in  the 
Agreement.  These  conservation  plan 
actions  ensure  that  the  criteria 
established  for  issuance  of  an  incidental 
take  permit  will  be  fully  satisfied. 

Altematifcs  Considered 

1.  No  action, 

2.  Proposed  action, 

3  Alternate  project  route. 

4.  Additional  alternate  project  route. 

5.  Wait  for  issuance  of  a  Section 
10(a)(lKB)  permit. 


Determination 

Based  upon  information  contained  in 
the  Environmental  Assessment/Habitat 
Conservation  Plan,  the  Service  has 
determined  that  this  action  is  not  a 
major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  of  1969. 
Accordingly,  the  preparation  of  an 
Environmental  Impact  Statement  on  the 
proposed  action  is  not  warranted. 

It  is  my  decision  to  issue  the  Section 
10(a)(1)(B)  permit  for  the  consLniction 
and  operation  of  the  Cedar  Park  ^Vater 
System  Improvement  Pipeline  bi 
northwest  Travis  County.  Texas. 
|ohn  G.  Rogers, 

Regional  Director.  Southwest  Region  121.  U.S. 
Fish  and  Wildlife  Service.  Albuquerque.  New 
Mexico. 

(FR  Doc  94-24667  Filed  10-4-94;  845  ami 
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Notice  of  Availability  of  Record 
Decision  for  the  PatoKa  River  National 
Wetlands  Project,  Pike  and  Gibson 
Counties,  IN 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

Department  of  the  Interior. 

ACTION:  Notice;  Record  of  Decision  for 

the  Patoka  River  National  Wetlands 

Project. 

SUMMARY:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service 
(Service)  has  issued  a  Record  of 
Decision  (ROD)  establishing  the  Patoka 
River  National  Wetlands  Project 
(Project)  located  in  Pike  and  Gibson 
Counties.  Indiana.  The  decision  was 
based  on  the  entire  administrative 
record  for  the  8-year  planning  process, 
including  all  issues  and  concerns 
received  in  response  to  the  Draft  and 
Final  Environmental  Impact  Statements. 
The  ROD  is  available  to  the  public. 
DATES:  The  decision  to  implement  the 
Project  through  the  selection  of  the 
preferred  alternative  identified  in  the 
Final  Environmental  Impact  Statement 
was  made  on  September  7,  1994. 
ADDRESSES:  Individuals  wishing  copies 
of  this  ROD  should  contact:  Project 
Manager.  U.S.  Fish  and  Wildlife 
Service.  Patoka  River  National  Wetlands 
Project.  510Vi  West  Morton  Street.  Box 
217,  Oakland  City,  Indiana  47660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  McCuy,  I'rojtKt  Manager, 
telephone  (812)  749-3199. 
SUPPLEMENTARY  INFORMATION;  The  ROD 
documents  the  decision  of  the  Service  to 
establish  the  Patoka  River  National 
Wetlands  Project  in  Pike  and  Gibson 


Counties.  Indiana.  The  Service  selected 
Alternative  4,  described  as  the  preferred 
alternative  in  the  Final  Environmental 
Impact  Statement,  as  the  best  alternative 
for  implementing  the  Project.  This 
action  includes  the  acquisition  from 
willing  sellers  of  6,800  acres  for  the 
Patoka  River  National  Wildlife  Refuge 
and  acquisition  of  Wildlife  Management 
Areas  from  within  an  adjacent  15,283- 
acre  selection  area.  The  ROD  identifies 
the  alternatives  considered,  the  issues 
and  concerns  raised  during  the  8-year 
planning  process,  the  rationale  for 
choosing  the  selected  alternative,  and 
the  impacts  of  this  selection. 

The  Project  encompasses  one  of  the 
last  remaining  stretches  of  bottomland 
forest  in  Indiana  and  the  Midwest.  It 
provides  some  of  the  best  wood  duck 
production  habitat  in  the  State  and  is 
used  by  threatened  and  endangered 
species  including  bald  eagles.  Indiana 
bats,  and  the  proposed  northern 
copperbelly  watersnake.  Project  lands 
will  be  managed  to  protect  and  enhance 
bottomland  hardwood  forests,  other 
wetland  habitats,  and  complementary 
uplands.  The  goal  is  to  provide  essential 
food,  cover  and  resting  areas  for 
migratory  birds,  threatened  and 
endemgered  species,  and  resident  fish 
and  wildUfe;  and  to  improve  outdoor 
recreation  and  education  opportunities 
for  the  American  people.  Copies  of  the 
ROD  have  been  sent  to  all  landowners 
within  the  proposed  Project  boundaries; 
to  Federal,  state  and  local  government 
officials;  interested  parties;  and  all 
individuals,  agencies  and  organizations 
who  requested  copies. 
Sam  Marler, 
Regional  Director. 
|FR  Doc  94-24605  Filed  10-4-94;  8:45  am) 
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Minerals  Management  Service 

Notice  on  Outer  Continental  Shelf  Gas 
and  dl  Lease  Sales 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  List  of  Restricted  Joint  Bidders. 

SUMMARY:  Pursuant  to  the  authority 
vested  m  the  Direcnor  of  the  Minerals 
Management  Service  by  the  joint 
bidding  provisions  of  30  CFR  256.41, 
each  entity  within  one  of  the  following 
groups  shall  be  restricted  from  bidding 
with  any  entity  m  any  other  of  the 
following  groups  at  Outer  Continental 
Shelf  gas  and  oil  lease  sales  to  be  held 
during  the  bidding  period  from 
November  1,  1994.  through  April  30, 
1995.  The  List  of  Restricted  Joint 
Bidders  published  March  28.  1994,  in 


the  Federal  Register  at  59  FR  14425 
covered  the  period  of  May  1, 1994. 
through  October  31, 1994. 

Group  I.  Chevron  Corporation; 
Chevron  U.S.A.  Inc. 

Group  II.  Exxon  Corp.;  Exxon  San 
Joaquin  F^roduction  Co. 

Group  UI.  Shell  Oil  Co.;  Shell 
Offshore  Inc.;  Shell  Western  E&P  Inc.; 
Shell  Frontier  Oil  &  Gas  Inc.;  Shell 
Onshore  Ventures  Inc. 

Group  IV.  Mobil  Oil  Corp.:  Mobil  Oil 
Exploration  and  Producing  Southeast 
Inc.;  Mobil  Producing  Texas  and  New 
Mexico  Inc.;  Mobil  Exploration  and 
Producing  North  America  Inc. 

Group  V.  BP  America  Inc.;  The 
Standard  Oil  Co.;  BP  Exploration  &  Oil 
Inc.;  BP  Exploration  (Alaska)  Inc. 

Dated:  September  27,  1994. 

Robert  E.  Brown, 

Acting  Director,  Minerals  Management 
Service. 

|FR  Doc.  94-24628  Filed  10-4-94;  8:45  am] 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  ot  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
September  24.  1994.  Pursuant  to  §  60.13 
of  36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Ser\'ice.  P.O.  Box  37127,  Washington, 
DC.  20013-7127.  Written  comments 
should  be  submitted  by  October  20, 
1994. 
Antoinette  J.  Lee, 

Acting  Chief  of  Registration,  National 
Register. 

ARKANSAS 

Carroll  County 

Yocum  Creek  Skirmish  Site.  Along  AR  103 
and  Carroll  Co.  Rds.  81  and  93.  Green 
Forest  vicinity.  94001235 

CALIFORNIA 

Los  Angeles  County 

Glendale  Y'oung  Men's  Christian  Association. 
140  N.  Louise  St..  Glendale.  94001224 

Sonoma  County 

Glen  Oaks  Ranch,  13255  Sonoma  Hwv.,  Glen 
Ellen.  94001223 

Yolo  County 

Hotel  Woodland.  426  Main  St..  Woodland. 
94001225 

COLORADO 

Boulder  County 


Hotel  Boulderado.  2115  13th  St.,  Boulder. 

94001226 
Mount  St.  Gertrude  Academy.  970  Aurora  St., 

Boulder.  94001227 

Douglas  County 

Cherokee  Ranch,  N  of  Co.  Rd,  85  and  S  of 
Daniels  Park  Rd.,  Sedalia  vicinity. 
94001228 

El  Paso  County 

Shrine  of  the  Sun.  4250  Cheyenne  Mountain 
Zoo  Rd..  Colorado  Springs'.  94001229 

)e£ferson  County 

Hill  Section.  Golden  Hill  Cemetery.  12000  W. 
Colfax  Ave.,  Lakewood  vicinity.  94001230 

DISTRICT  OF  COLUMBL\ 

District  of  Columbia  State  Equivalent 

Alibi  Qub.  1806  I  St..  NW..  Washington 
94001221 

MISSISSIPPI 

Chickasaw  County 

Thelma  Mound  Archaeological  Site.  Address. 
Restricted.  Houston  vicinity.  94001222 

MISSOURI 

Clay  County 

Wheeling  Corrugating  Company  Building, 
820  E.  14th  Ave.,  North  Kansas  City. 
94001220 

NEBR-ASKA 

Cheyenne  County 

Christ  Episcopal  Church,  Jet.  of  10th  Ave, 
and  Linden  St.,  Sidney.  94001232 

Sidney  Historic  Business  District.  Roughly 
bounded  by  Hickory  and  King  Sts.  and  9th 
and  11th  Aves..  Sidney.  94001233 

Siou.x  Ordnance  Depot  Fire  6-  Guard 
Headquarters.  Jet.  of  1st  Ave.  and  Military 
Rd..  Western  Nebraska  Community 
College.  Sidney  vicinity,  94001234 

Kimball  County 

Maginnis  Irrigation  Aqueduct.  S  of  NE  30.  5 
mi.  W  of  Kimball.  Kimball  vicinity, 
94001231 

NEW  YORK 

Suffolk  County 

Horton  Point  Lighthouse,  N  end  of 
Lighthouse  R..  Soulhold.  94001237 

SOLTH  CAROLINA 

Georgetown  County 

Hobcaw  Barony  (Georgeto*^-n  County  Rice 
Culture  MPs).  Roughly  bounded  by  US  17. 
Winyah  and  Mud  Bays  and  Jones  Ci. . 
Georgetown  vicinity,  94001236 

VIRGINIA 

Lancaster  County 

Locusville,  V2  mi.  E  of  jet.  of  VA  354  and  VA 
625,  E  side.  Ottoman  vicinity,  94001239 

Richmond  Independent  City 

200  Block  West  Franklin  Street  Historic 
District  (Boundary  Increase  I.  212-220  W. 
Main  St .  Richmond,  94001238 

(FR  Doc  94-24562  Filed  10-4-94;  8:45  ami 
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Availability  of  Record  of  Decision, 
Final  General  Management  Plan 
Amendment  and  Final  Environmental 
Impact  Statement,  Presidio  of  San 
Francisco,  Golden  Gate  National 
Recreation  Area,  San  Francisco,  CA 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Pobcy  Act  of  1969, 
Public  Law  91-190  and  the  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  at  40  CFR 
1505.2.  the  Department  of  the  Interior. 
National  Park  Service  (NPS)  has  issued 
a  Record  of  Decision  on  the  Final 
General  Management  Plan  Amendment 
(FGMPA)/  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Presidio  of  San 
Francisco. 

This  action  amends  the  1980  Golden 
Gate  General  Management  Plan  as  it 
pertains  to  the  Presidio  of  San  Francisco 
in  accordance  with  the  Proposed 
Action.  Alternative  A  in  the  FGMPA/ 
FEIS  issued  in  August  1994.  The  Draft 
GMPA/EIS  was  issued  in  October  1993. 
Under  the  proposed  action.  Alternative 
A.  cultural  and  natural  resources 
throughout  the  Presidio  would  be 
preserved  and  enhanced,  and  major  new 
programs  would  be  established  through 
public/private  partnerships. 

Copies  of  the  Record  of^ Decision  may 
be  obtained  from  the  Superintendent. 
Golden  Gate  National  Recreation  Area, 
Building  201,  Fort  Mason.  San 
Francisco.  CA  94123  Telephone  415- 
556-31 10  or  from  the  Dan  Olsen. 
National  Park  Service  Western  Regional 
Office,  Division  of  Planning,  Grants  and 
Environmental  Quality.  600  Harrison 
Street.  Suite  600  San  Francisco.  CA 
94107-1372  Telephone  415   744-3968. 

Dated.  Septemt»er  27.^<i')A 
Denis  P.  Galvin. 

Assot  late  Director.  PIcnningand 
Dfvtflopmenl. 

|FK  Doc  94-^4561  Filed  lO-t-94.  8  45  uili) 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Navajo  Museum/Library/Culture  Center 
Grant  Application 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Notice  of  request  for  grant 

funding:  public  comment  jjeriod  on 

Navajo  Museum/Library/Culture  Center 

funding  request. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  grant  application  requesting  funds  to 
partially  pay  for  construction  of  the 


Navajo  Museum/Library/Culture  Center 
(museum)  as  proposed  by  the  Navajo 
Museum  and  Library  Foundation,  Inc. 
(Museum  Foundation),  acting  through 
the  Navajo  Abandoned  Mine  Land 
Reclamation  Department  (NAMLRD). 
The  application  requests  $3  million  to 
partially  fund  construction  of  the 
museum  in  Window  Rock,  Arizona,  as 
a  public  facilities  project  related  to  the 
coal  or  minerals  industry  on  Navajo 
Indian  lands  impacted  by  coal  or 
minerals  development. 
DATES:  Written  comments  must  be 
received  by  4  p.m..  Mountain  time  on 
November  4,  1994. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Thomas 
E.  Ehmett  at  the  address  listed  below. 
Copies  of  NAMLRD's  grant  application 
for  the  museum  fiinding  request  will  be 
available  for  public  review  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  Each  requester  may 
receive  one  free  copy  of  the  grant 
application  by  contacting  OSM's 
Albuquerque  Field  Office. 

Thomas  E.  Ehmett.  Acting  Director. 
Albuquerque  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  505  Marquette  Avenue, 
NW.,  suite  1200,  Albuquerque,  New 
Mexico,  87102. 

The  Navajo  Nation,  P.O.  Box  308, 
Window  Rock,  Arizona,  86515  (602) 
871-4941. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  E.  Ehmett,  telephone;  (505) 
766-1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Title  IV  of  SMCRA 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  (SMCRA) 
established  an  Abandoned  Mine  Land 
Reclamation  (AMLR)  program  to  ret.laim 
and  restore  lands  and  waters  adversely 
affected  by  past  mining.  The  program  is 
funded  by  a  reclamation  fee  levied  on 
coal  production.  Lands  and  wafers 
I'ligible  for  reclamation  under  Title  IV 
primarily  are  those  that  were  mined  or 
affected  by  mining  and  abandoned  or 
inadequately  reclaimed  prior  to  August 
\.  1977.  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State,  Federal  Tribal,  or  other 
laws. 

Title  IV  provides  for  Stale  or  Tribal 
submittal  to  OSM  of  an  AMLR  plan.  The 
Secretary  of  the  Interior  adopted 
regulations  in  30  CFR  Parts  870  through 
888  that  implement  Title  IV  of  S.MCRA. 
Ordinarily,  a  State  or  Tribe  must  have 
a  surface  mining  regulatory  program 
approved  pursuant  to  section  405  of 


SMCRA  prior  to  submittal  of  an  AMLR 
plan  to  OSM.  However,  on  July  11, 
1987.  the  President  signed  a 
supplemental  appropriations  bill  (PL. 
100-71)  that  authorized  the  Crow  and 
Hopi  Tribes  and  the  Navajo  Nation  to 
administer  AMLR  programs  without 
approval  of  Tribal  surface  mining 
regulatory  programs.  Pursuant  to  those 
provisions,  the  Secretary  reviewed  the 
plans  submitted  by  Tribes  and  solicited 
and  considered  comments  of  State  and 
Federal  agencies  and  the  public.  After 
considering  the  comments  received,  if 
the  Secretary  determined  a  Tribe  had 
the  ability  and  necessary  legislation  to 
implement  the  provisions  of  Title  IV. 
the  Secretary  approved  the  Tribal 
program  and  granted  the  Tribe  exclusive 
authority  to  administer  its  plan. 

Upon  approval  of  a  Tribe's  AMLR 
plan  by  the  Secretary,  the  Tribe  may 
submit  to  OSM,  on  an  annual  basis,  an 
application  requesting  funds  for  specific 
projects  that  are  necessary  to  implement 
the  approved  plan.  Funding  requests  are 
reviewed  and  approved  by  OSM  in 
accordance  with  the  requirements  of  30 
CFR  Parts  874.  875.  and  886. 

II.  Background  on  the  Navajo  Nation 
Plan 

The  Secretary  of  the  Interior  approved 
the  Navajo  Nation's  AMLR  plan  on  May 
16,  1988.  General  information  on  the 
Navajo  Nation's  plan,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  approval  of  the  plan. 
is  in  the  May  16,  1988.  Federal  Register 
(53  FR  17186).  Approval  of  the  Navajo 
Nation  Plan  is  codified  at  30  CFR 
756.13. 

By  letters  dated  April  7  and  22,  1994. 
the  Navajo  Nation  submitted  a  proposed 
amendment  to  its  plan  pursuant  to 
SMCR.\  (administrative  record  Nos. 
NA-207,  NA-208.  and  NA-212).  The 
Navajo  Nation  submitted  the  proposed 
amendment  with  the  intent  of  revising 
its  plan  to  make  it  consistent  with 
SMCRA  and  to  improve  operational 
efficiency.  OSM  approved  the  plan 
amendments  in  the  September  27, 1994. 
Federal  Register  (59  FR  49178). 

Provisions  of  the  plan,  which 
includes  the  Navajo  AMLR  Code,  that 
the  Navajo  nation  amended  and  which 
are  pertinent  to  this  proposed  action 
include:  Section  409.  filling  voids  and 
sealing  tunnels:  and  section  411, 
certification  of  completion  of  coal 
reclamation,  authorization  to  perfonn 
priorities  one,  two,  and  three  noncoal 
reclamation,  and  authorization  to 
undertake  community  impact  assistance 
and  public  facilities  projects. 

Provisions  of  the  plan,  which 
includes  the  Navajo  AMLR  Rules,  that 


the  Navajo  Nation  amended  and  which 
are  pertinent  to  this  proposed  action 
include:  Part  D,  coal  reclamation 
priorities  and  noncoal  reclamation 
priorities  prior  to  certification;  Part  L. 
general  reclamation  requirements  for 
coal  and  noncoal;  Part  M,  certification 
of  completion  of  coal  sites;  Part  N, 
eligible  lands  and  water  subsequent  to 
certification;  Part  O,  exclusion  of 
noncoal  reclamation  sites;  and  Part  P, 
utilities  and  other  facilities. 

III.  Background  on  the  Navajo  Nation's 
Certification  of  Coal  Completion 

By  letter  dated  May  4,  1994,  the 
President  of  the  Navajo  Nation  notified 
the  Secretary  that  the  Navajo  Nation 
intends  to  reclaim  all  remaining  eligible 
abandoned  coal  mines,  including 
interim  abandoned  coal  mines,  as 
required  by  section  403(a)  of  SMCRA 
(administrative  record  No.  NA-213). 
OSM  is  aware  there  are  eligible 
abandoned  coal  mines  on  Navajo  Indian 
lands  yet  to  be  reclaimed  by  the  Navajo 
Nation.  However,  the  Nation  has 
sufficient  AMLR  funds  in  reserve  to 
reclaim  the  remaining  eligible 
abandoned  coal  mines.  The  Navajo 
Nation  also  submitted  a  grant 
application  to  OSM  that,  upon  approval 
of  the  proposed  amendment,  will  enable 
it  to  reclaim  those  mines. 

In  addition,  the  Navajo  Nation 
submitted  a  request  for  the  Secretary's 
concurrence  with  its  certification  of 
completion  of  all  known  coal-related 
problems  pursuant  to  section  41 1(a)  of 
SMCRA  and  30  CFR  875.13.  The 
Secretary's  concurrence  with  the 
certification  was  published  in  the 
September  27, 1994.  Federal  Register 
(59  FR  49178). 

IV.  Museum  Funding  Request 

Section  411  of  SMCRA  provides  that 
once  a  State  or  Tribe  certifies  that  it  will 
address  all  remaining  abandoned  coal 
mine  problems,  and  the  Secretary 
concurs,  then  that  State  or  Tribe  may 
request  funds  to  undertake  abandoned 
noncoal  mine  reclamation,  con^munity 
impact  assistance,  and  public  facilities 
projects  under  sections  411  (b),  (e),  and 
(f).  respectively.  The  Navajo  Nation 
President  and  the  Navajo  Museum  and 
Library  Foundation,  inc.,  first  expressed 
interest  in  obtaining  OSM  funds  for  the 
museum  under  section  411(f)  in  late 
June  and  early  July  1993.  OSM  informed 
the  Navajo  Nation  at  that  time  and  on 
a  number  of  occasions  since  of  the 
administrative  requirements  that  the 
Nation  must  fulfill  before  OSM  can 
consider  a  funding  request  under 
section  411(f)  of  SMCRA.  Those 
requirements  included;  Revising  the 
Navajo  Nation's  AMLR  plan  to  include 


provisions  authorizing  NAMLRD  to 
reclaim  remaining  eligible  abandoned 
interim  coal  mines  and  to  undertake 
projects  under  sections  411  (e)  and  (f); 
certifying  that  all  remaining  abandoned 
coal  mine  problems  will  be  addressed; 
submitting  an  application  for  funds  to 
reclaim  all  remaining  eligible 
abandoned  coal  mine  problems;  and 
submitting  an  application  for  funds  for 
the  museum. 

Anticipating  that  those  administrative 
requirements  would  be  fulfilled,  the 
Museum  Foundation  developed  a  grant 
application  that  NAMLRD  submitted  to 
OSM  on  January  21,  1994,  requesting  $3 
million  from  the  Navajo  Nation's  share 
of  the  Abandoned  Mine  Reclamation 
Fund  to  partially  pay  for  construction  of 
the  museum.  NAMLRD  submitted  the 
application  because  it  is  the  recipient  of 
AMLR  funds  from  OSM  for  abandoned 
mine  reclamc^tion,  community  impact 
assistance,  and  public  facilities  projects 
pursuant  to  sections  411  (b),  (e),  and  (0 
of  SMCRA.  The  Museum  Foundation 
would  be  a  subrecipient  if  the  grant 
request  for  $3  million  is  approved. 

Under  the  provisions  of^section  411(f), 
the  President  of  the  Navajo  Nation  has 
determined  there  is  a  need  for  such  a 
pubUc  facility  related  to  the  coal  and 
minerals  industry.  According  to  the 
application,  the  museum  will  display 
Navajo  crafts  and  culture  materials  in 
order  to  preserve  the  culture  for  future 
generations.  It  will  include 
demonstration  areas  in  the  museum 
where  traditional  Navajo  arts  and  crafts 
will  be  made.  A  children's  museum  and 
library  will  also  be  available.  A  visitor 
center  will  display  art  and  photographs 
of  historical  and  sacred  places  on  or 
near  the  Navajo  Reservation  and  an 
exhibit  showing  the  impact  of  coal  and 
minerals  mining  in  the  growth  and 
development  of  the  Navajo  Nation.  The 
total  cost  of  the  museum  is  estimated  to 
be  about  $7.85  million. 

OSM's  formal  review  of  the  grant 
application  requesting  the  museum 
funding  vrill  be  conducted  in  the 
context  of  the  regulations  at  30  CFR 
875.15.  Specific  provisions  applicable  to 
the  museum  request  include  sections 
875.15(e)  (1)  through  (7).  Those 
regulations  require  the  appfication  to 
specifically  set  forth:  (1)  The  need  or 
urgency  for  the  activity  or  the 
construction  of  the  public  facility;  (2) 
the  expected  impact  the  project  will 
have  on  the  coal  or  minerals  industry  in 
the  State  or  Indian  Tribe;  (3)  the 
availability  of  funding  from  other 
sources  and,  if  other  funding  is 
provided,  its  percentage  of  the  total 
costs  involved;  (4)  documentation  from 
other  local.  State,  and  Federal  agencies 
with  oversight  for  such  utilities  or 


facilities  regarding  what  funding 
resources  they  have  available  and  why 
this  specific  project  is  not  being  fully 
funded  by  their  agency;  (5)  the  impact 
on  the  State  or  Indian  Tribe,  the  public, 
and  the  minerals  industry  if  the  activity 
or  facility  is  not  funded;  (6)  the  reason 
why  this  project  should  be  selected 
before  a  priority  project  relating  to  the 
protection  of  the  pubUc  health  and 
safety  or  the  environment  from  the 
damages  caused  by  past  mining 
activities,  and  (7)  an  analysis  and 
review  of  the  procedures  used  by  the 
State  or  Indian  Tribe  to  notify  and 
involve  the  public  in  this  funding 
request  and  a  copy  of  all  conmients 
received  and  their  resolution  by  the 
State  or  Indian  Tribe. 

In  accordance  with  30  CFR  875  15(f), 
the  OSM  Director  must  prepare  a 
Federal  Register  notice  regarding  the 
museum  funding  request  and  provide 
for  public  comments.  Section  875.15(f) 
further  requires  OSM  to  evaluate  all 
comments  received  and  to  determine 
whether  the  funding  meets  the 
requirements  of  sections  875.15(e)  (1) 
through  (7)  and  if  it  is  in  the  best 
interests  of  NAMLRD's  program.  If  OSM 
concludes  that  the  museum  request 
satisfies  all  the  requirements  of  section 
875.15,  OSM  will  approve  the  funding 
request  at  a  cost  commensurate  with  its 
benefits  toward  achieving  the  purposes 
of  SMCRA. 

V.  Public  Comment  Procedures 

In  accordance  with  30  CFR  875.15(f), 
OSM  is  seeking  public  comments  on  the 
museum  funding  request.  Written 
comments  should  be  specific  and 
should  pertain  to  the  museum  request  in 
the  context  of  the  regulations  at  30  CFR 
875.15  and  the  provisions  of  section  411 
of  SMCRA.  Comments  should  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Conmients  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in 
OSM's  final  decision  or  included  in  the 
administrative  record. 

Dated;  September  29. 1994. 
Ed  Kay, 

Deputy  Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
(FR  Doc.  94-24608  Filed  10-4-94;  8;45  am] 
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INTERNA  nONAL  TRADE 
COM -MISSION 

pnvestlgatton  No.  337-TA-340] 

Certain  Diltiazem  Hydrochloride  and 
Oiltiazem  Preparations;  Notice 

Notice  IS  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  10:00  a.m.  on  October 
17.  1994,  in  Courtroom'A  {Room  100). 
U.S.  International  Trade  Commission 
Building.  500  E  St.  S.W  .  Washington. 
D.C..  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Re^ster. 

Issued:  September  27.  1994. 
Sidney  Harris, 
Administrative  Law  fudge. 
|FR  Doc  94-24638  Filed  10-4-94:  8:45  am) 
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(Investigation  No.  337-TA-061] 

Certain  Portable  On-Car  Disc  Brake 
Lathes  and  Components  Thereof; 
Notice  of  Commssion  Determinations 
to  Review  jnd  Remjnd  to  the 
Presiding  Administ.'ative  l^w  Judge 
Certain  Portions  of  an  Initial 
Determindtion  Terminating  the 
inwestiqation  on  the  Basis  of  a  Finding 
of  No  Violation  of  Section  337,  and  to 
Designate  the  Investigation  More 
Complicated 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
certain  portions  of  the  initial 
determination  (ID)  issued  on  August  12, 
1994.  in  the  above-captioned 
investigation,  and  to  remand  the 
investigation  to  the  presiding         - 
administrative  law  judge  (ALJ)  for 
further  proceedings.  The  Commission 
has  further  determined  to  designate  this 
investigation  "more  complicated"  and 
to  direct  that  the  ALJ's  ID  on  remand  be 
issued  by  November  28.  1994. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Shara  L.  Aranoff.  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3090. 

SUPPt.EMENTARY  INFORMATION:  On 
November  24.  1993.  the  Commission 
instituted  an  investigation  of  a 
complaint  filed  by  Pro-Cut 
International.  Inc.  ("Pro-Cut")  under 
section  337  of  the  Tariff  Act  of  1930. 
The  complaint  alleged  that  two 
respondents  imported,  sold  for 


importation,  or  sold  in  the  United  States 
after  importation  certain  portable  on-car 
disc  brake  lathes  and  components 
thereof  that  infringed  the  sole  claim  pf 
U.S.  Letters  Patent  4.226.146  ("the  146 
patent").  The  Commission's  notice  of 
investigation  named  as  respondents 
Hunter  Engineering  Company 
("Hunter")  and  Ludwig  Hunger 
Maschinenfabrik  GmbH  ("Hunger"), 
each  of  which  was  alleged  to  have 
committed  one  or  more  unfair  acts  in 
the  importation  or  sale  of  portable  on- 
car  disc  brake  lathes  that  infringe  the 
asserted  patent  claim. 

The  ALJ  conducted  an  evidentiary 
hearing  on  May  2-4, 1994,  and  issued 
his  final  ID  on  August  12.  1994.  He 
found  that:  (1)  Respondents'  imported 
product  does  not  infringe  the  as.serted 
patent  claim;  (2)  complainant  satisfied 
the  economic  requirements  for  existence 
of  a  domestic  industry;  but  that  (3)  there 
is  no  domestic  industry  because 
complainant  is  not  practicing  the  '146 
patent.  Based  upon  his  findings  no 
infringement  and  no  domestic  industry, 
the  ALJ  concluded  that  there  was  no 
violation  of  section  337.  Respondents 
have  not  challenged  the  vaUdity  of  the 
'146  patent  in  this  investigation. 

Complainant  Pro-Cut  filed  a  petition 
for  review  of  the  ALJ's  findings  on  both 
infringement  and  the  domestic 
industry's  failure  to  practice  the  patent. 
Respondents  filed  a  petition  for  review 
of  the  ALJ's  findings  on  the  economic 
requirements  for  a  domestic  industry. 
Complainant,  respondents,  and  the 
Commission  investigative  attorneys 
filed  responses  to  the  {)etitions  for 
review.  No  agency  comments  were 
received. 

On  September  28.  1994.  the 
Commission  determined,  by  a  vote  of 
four  to  two.  to  review  the  subject  ID  and 
to  remand  it  to  the  ALJ  for  further 
explanation  on  two  narrow  issues. 
Specifically,  the  Commission  was 
unable  to  discern  from  the  ID  the  ALJ's 
reasoning  underlying  his  findings  of  no 
infringement  and  no  domestic  industry 
under  the  doctrine  of  equivalents. 
Accordingly,  the  ALJ  was  instructed  to 
address  the  following  questions  on 
remand: 

1.  Whether  the  accused  device 
performs  substantially  the  same 
function  as  disclosed  in  the  "means  for  ' 
attaching"  clause  in  claim  1  of  the  '146 
patent? 

2.  Whether  the  accused  device 
operates  in  substantially  the  same  way 
as  disclosed  in  the  "means  for 
attaching"  clause  in  claim  1  of  the  '146 
patent? 

3.  Whether  the  accused  device 
achieves  substantially  the  same  result  as 


disclosed  in  the  "means  for  attaching" 
clause  in  claim  1  of  the  '146  patent? 

4.  To  what  scope  of  equivalents  is  the 
146  patent  entitled? 

5.  Whether,  in  light  of  questions  1-4 
raised  above,  the  domestic  industry  is 
practicing  the  '146  patent  under  the 
doctrine  of  equivalents? 

The  ALJ  was  further  instructed  to 
make  specific  factual  findings  with 
respect  to  each  remanded  question,  to 
indicate  what  record  evidence  supports 
those  findings,  and  to  provide  an 
analysis  of  his  ultimate  determination 
on  each  issue.  The  Commission 
determined  to  adopt  the  ID  in  all  other 
respects. 

On  September  28,  1994,  the 
Commission  also  determined  to  declare 
this  investigation  "more  complicated" 
in  order  to  provide  the  parties,  the 
presiding  ALJ,  and  the  Commission 
with  adequate  time  to  address  the 
remanded  issues  and  complete  the 
investigation.  The  18-month  statutory 
deadline  for  completion  of  this 
investigation  was  therefore  extended  to 
June  1.  1995.  However,  the  Commission 
expects  to  complete  the  investigation 
prior  to  the  statutory  deadUne. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  TarifT  Act 
of  1930  (19  use.  1337),  and  §§  210.53. 
210.56.  and  210.59  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  210.53.  210.56,  and  210.59). 

Copies  of  the  Commission's  order,  the 
non-confidential  version  of  the  ID,  and 
all  other  non-confidential  documents 
filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  ofBcial  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SW.,  Washington.  DC  20436. 
telephone  202-205-3000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  September  29, 1994. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  94-24639  Filed  10-4-94;  8:45  am] 
BILUNC  COO£  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-55  (SutvNo.  495X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption — In 
Lawrence  County,  IN 

CSX  Transportation,  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  ?-— Exempt 
Abandonments  to  abandon  its  6.7-mile 
line  of  railroad  extending  between 
milepost  Q-245.0,  at  Bedford,  and 
milepost  Q-251.7,  near  Mitchell,  in 
Lawrence  County.  IN. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  reports).  49 
CFR  1105.8  (historic  report).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
November  4, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  envirormiental 
issues.'  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1 152.27(c)(2).2  and  trail  use/rail  banking 


'  A  stay  will  be  iisued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Setvice  Rail  Lines.  5  I.C.C.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  t>efore 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4  I.C.C.2d  164  (1987). 


requests  under  49  CFR  1152.29  ^  must 
be  filed  by  October  17. 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  October  25, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  500  Water  St.,  J150, 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  October  7.  1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  presen-ation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  September  26, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-24495  Filed  10-4-94;  8:45  am] 
BILLING  CODE  7035-01-P 

[Finance  Docket  No.  32576) 

South  Central  Florida  Express,  Inc.— 
Acquisition  and  Operation 
Exemption — Certain  Lines  of 
Brandywine  Valley  Railroad  Company 

South  Central  Florida  Express.  Inc..  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate 
certain  lines  of  railroad  currently  owned 
by  the  Brandywine  Valley  Railroad 
Company  and  operated  as  the  South 
Central  Florida  Railroad.  The  locations 
of  the  rail  lines  to  be  acquired  and 
operated  are  as  follows:  (1)  From 
Sebring,  FL  (milepost  AVC  875.00)  to 
Lake  Harbor.  FL  (milepost  AVD  957.99) 
and  (2)  from  Keela.  FL  (milepost  AVF 
953.69)  to  Okeelanta.  FL  (milepost  AVF 
970.50).  totaling  approximately  103 


^The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


miles.  The  transaction  was  e.xpected  to 
be  consimimated  on  or  after  September 
16.  1994. 

All  comments  must  be  filed  with  the 
Commission  and  served  on:  Jo  A. 
DeRoche.  Weiner.  Brodsky.  Sidman  & 
Kider,  P.C.  1350  New  York  Avenue. 
NW..  Suite  800.  Washington,  DC  20005- 
4797. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  September  27. 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedir.gs. 
Vernon  A.  Williams, 
Acting  Secretary. 

IFR  Doc.  94-24621  Filed  10-4-94;  8:45  am) 
BILLING  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 
Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  the  title  of  the  form/collection; 

(2)  the  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  how  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  who  vfill  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  an  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  an  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-51 1 
applies. 

Com.ments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
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anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  firom 
prompt  submission,  you  should  notify 
the  UMB  reviewer  and  the  Department 
of  justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  the 
Office  of  information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Robert  B.  Briggs.  Department  of 
justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/justice  Management 
Division,  suite  850,  WCTR,  Washington. 
DC  20530. 

Revision  of  a  currently  approved 
collection: 

(1)  Supplement  A  to  Form  1—485 
entitled  Application  to  Register 
Permanent  Residence  or  Adjust  Status. 

(2)  Supplement  A  to  Form  1—485. 
Immigration  and  Naturalization  Service. 

(3)  On  Occasion. 

(4)  Individuals  or  households. 

(5)  50,000  annual  respondents  at  .216 
hours  per  response. 

(6j  10.800  total  annual  reporting 
hours. 

(7)  Not  applicable  under  Section 
3504(h  J  of  Public  Law  96-51 1. 

Dated;  September  24,  1994. 

Public  c:ominent  on  this  item  is 
encouraged. 

Roberi  B.  Briggs. 

Department  Cleamnce  Officer,  United  States 
Department  of  fustics . 

[FRDoc  94-24609  Filed  10-4-94;  845  am] 
BILUNO  COOC  4410-1(MM 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  on 
September  16. 1994,  a  proposed  consent 
decree  in  United  States  v.  William 
Davis,  et  al..  No.  90-484-P,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Rode  Island.  The  df  cree 
resolves  claims  of  the  United  States 
against  defendants  Clariol,  Inc.  and 
CIBA-GEIGY  Corporation  ("Settling 
Defendants")  in  the  above-referenced 
action  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Aci 
("CERCLA")  for  contamination  at  the 
Davis  Liquid  Waste  Site  in  Smithfield, 
Rhode  Island  (the  "Site").  In  the 
proposed  consent  decree  the  Settlement 
Defendants  agree  to  make  payments  to 
the  United  States  totalling  $3,475,000.00 


in  settlement  of  the  United  States' 
claims  for  response  costs  incurred  and 
to  be  incurred  by  the  Environmental 
Protection  Agency  at  the  Site. 

The  proposed  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  10  Dorrance  Street, 
Providence.  Rhode  Island;  and  at  the 
Environmental  Enforcement  Section 
Consent  Decree  Library,  1120  G  Street, 
N  VV.,  Wa.shington,  DC.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.25  (twenty-Eve  cents 
per  page  for  reproduction)  payable  to 
the  Consent  Decree  Library. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of  this 
notice.  Comments  should  be  addressed 
to  Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530,  and  should 
refer  to  United  States  v.  William  Davis, 
et  al..  DOJ  Reference  90-11-2-1378. 
Bruce  S.  Gelber. 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

|FR  Doc.  94-24670  Filed  10-4-94.  8;45  ami 
BILUNO  COOC  4410-01-li 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980 

Notice  is  hereby  given  that  on 
September  23,  1994.  a  proposed  Consent 
Decree  in  United  States  v.  General 
Refining  Company,  et  al.,  Civ.  No.  CV 
494-215,  was  lodged  on  September  23, 
1994  with  the  United  States  District 
Court  for  the  Southern  District  of 
Georgia.  The  Complaint,  brought 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  42  U.S.C.  9607,  seeks 
recovery  of  past  response  costs  incurred 
by  the  United  States  in  connection  with 
the  General  Refining  Superfund  Site, 
Garden  City,  Georgia  (the  "Site").  The 
Site  is  situated  in  Chatham  County, 
Georgia,  and  occupies  approximately  16 
acres.  The  Site  was  used  from  the  early 
1960's  until  at  least  the  1975  for 
recovery  and  storage  of  waste  oil. 


The  Consent  Decree  in  United  States 
V.  Genera!  Refining  Company,  et  al. 
provides  that  the  Settling  Defendant  and 
Settling  Federal  Agencies  will  pay  a 
total  of  $2,150,000. 

The  Department  of  Justice  will 
receive  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decrees.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division.  U.S.  Department  of 
Justice,  Washington.  D.C.  20530. 
Comments  should  refer  to  United  States 
v.  General  Refining  Company,  et  al.,  ■ 
D.O.J.  Ref.  90-11-3-561A. 

The  propo.sed  Consent  Decjree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Southern  District  of 
Georgia,  100  Bull  Street,  Savaimah, 
Georgia  31404.  Office  of  the  U.S. 
Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street.  N.E., 
Atlanta.  Georgia  30365;  and  at  the 
Con.sent  De<:ree  Library  1120  G  Street, 
N.W.,  Washington,  D.C.  20005.  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
roference  case  and  enclose  a  check  in 
amount  of  $15.00  for  the  Consent  Decree 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Bruce  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section.  Environment  and  .Natural  Resources 
Division. 

[FR  Doc  94-24671  Filed  10-4-94;  8:45  amj 
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Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  1. 1994,  and 
published  in  the  Federal  Register  on 
July  12,  1994.  (59  FR  35530),  Arenol 
Chemical  Corporation,  189  Meister 
Avenue,  Somerville.  New  Jersey  08876, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  to 
be  registered  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dmg 


Schedule 


2.5-Dimethoxyamphetamine  I 

(7396). 

3,4-MethylenedioxyamphetamJne  I 

(7400). 

Amphetamine  (1100) II 

yethamphetamine  (1105)  II 


No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations, 
§  1301.54(e),  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  September  28,  1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

.administration. 

(FR  Doc.  94-24574  Filed  10-4-94:  8:45  am! 
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Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  September  8, 1994, 
Knoll  Pharmaceuticals,  30  North 
Jefferson  Road.  Whippany,  New  Jersey 
07981,  made  application  to  the  Drug 
Enforcement  AdmLnistrtation  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  II  controlled  substance 
Hydromorphone  (9150). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than  (30  days 
from  publication). 

Dated:  September  28.  1994. 
Gene  R.  Haislip. 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc  94-24575  Filed  lO-i-94:  8:45  amj 
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Immigration  and  Naturalization  Service 

(INSNo.  1626FN-94] 

Final  Programmatic  Environmental 
Impact  Statement  to  Continue  the 
Program  of  Protecting  the  Southwest 
Border  Through  the  Interdiction  of 
Illegal  Drugs  With  the  Support  of  Joint 
Task  Force  Six 

AGENCY:  The  Immigration  and 
Naturalization  Service.  Justice  (lead); 
Joint  Task  Force  Six  (cooperating); 
Environmental  Protection  Agency 
(cooperating). 

ACTION:  Notice  of  Availability  of  the 
Final  Programmatic  Environmental 
Impact  Statement  (FPEIS). 

SUMMARY:  This  Notice  is  to  notify 
interested  parties  that  the  Immigration 
and  Naturalization  Service  (INS)  has 
prepared  a  FPEIS  for  the  proposed 
continuation  of  the  Joint  Task  Force  Six 
(JTF-€)  support  program.  The  JTF-6 
program  involves  providing  operational, 
engineering,  and  general  support  to  law 
enforcement  agencies  (LEAs)  that  have 
drug  interdiction  responsibilities  within 
the  southwestern  border  states.  The 
Draft  PEIS  was  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  published  in  the  Federal  Register 
on  April  15,  1994,  at  59  FR  18115;  the 
Notice  of  Availability  (NOA)  of  the  Draft 
PEIS  was  published  on  May  19,  1994,  in 
the  Federal  Register  at  59  FR  26322. 
Comments  on  the  Draft  PEIS  were 
received  from  five  Federal  Agencies, 
five  State  Agencies,  and  four  private 
individuals/organizations.  A  request  for 
an  extension  of  time  for  review  and 
comment  was  received  from  individuals 
in  Laredo,  Texas,  and  the  U.S. 
Department  of  Interior.  The  request  was 
granted  and  the  comment  period  was 
extended  from  May  30.  1994,  to  June  10, 
1994.  Copies  of  all  comments  and 
responses  are  documented  in  thie  FPEIS. 
The  FPEIS  was  filed  with  the  EPA  on 
August  11,  1994,  and  published  on 
August  19,  1994.  in  the  Federal  Register 
at  59  FR  42831.  One  private  individual/ 
organization  commented  on  the  FPEIS. 
The  Record  of  Decision  (ROD)  is 
currently  being  prepared  and  will  be 
available  for  public  review  after  its 
completion. 

ADDRESSES:  Copies  of  the  FPEIS,  "JTF- 
6  Activities  Along  the  U.S./Me.xico 
Border  (Texas,  New  Mexico,  Arizona, 
and  California)."  are  available  upon 
WTitten  request  to  the  following  address: 
U.S.  Army  Corps  of  Engineers,  Fort 
Worth  District,  CESWF-PL-RE,  P.O 
Box  17300,  819  Tavlor  Street,  Fort 
Worth,  Texas  76102-0300. 


FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  FPEIS  should 
be  directed  to  ^fr.  Eric  VV.  Verwers. 
Environmental  Resource  Planner,  U.S. 
Army  Corps  of  Engineers.  CESWF-PL- 
RE,  telephone  (817)  334-3246,  or  P.O. 
Box  17300,  819  Taylor  Street,  Fort 
Worth,  Texas  76102-0300. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Authority 

This  Notice  is  being  issued  to 
interested  parties  in  accordance  with 
the  National  Environmental  Policy  Act 
(NEPA).  Public  Law  91-190,  and  ' 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA.  40  CFR 
1500-1508. 

Background 

JTF-6  was  activated  on  November  13. 
1989,  at  Fort  Bhss,  Texas,  by  the 
Secretary  of  Defense  in  accordance  with 
the  President's  National  Drug  Control 
Strategy.  The  thrust  of  this  program  is 
the  use  of  Department  of  Defense 
training  resources  in  the  support  of 
agencies  responsible  for  the  fight  against 
illegal  drugs. 

The  mission  of  JTF-6  is  to  plan  and 
coordinate  militar>'  training  along  the 
U.S.  Southwest  Laind  Border  in  support 
of  counterdrug  activities  by  Federal, 
State,  and  Local  LEAs,  as  requested 
through  Operation  Alliance  and 
approved  by  the  Secretary  of  Defense  or 
a  designated  representative. 

The  JFT-6  program  provides 
operational,  engineering,  and  general 
support  to  LEAs  operating  within  the 
Southwestern  United  Statfes  which  have 
drug  interdiction  authorities  and  allows 
the  LEAs  to  conduct  their  missions 
more  efficiently  and  effectively.  The 
actions  performed  by  JTF-6  personnel 
are  quite  diverse,  ranging  from 
reconnaissance  operations  to  the 
building  and  renovation  of  roads  and 
radio  towers.  The  JTF-6's  primary  area 
of  concern  is  within  a  50-mile-wide 
corridor  along  the  U.S./Me.xico  border 
from  Port  Arthur,  Texas,  to  San  Diego, 
California. 

The  INS  is  responsible  for  the 
prevention  of  smuggling  and  unlawful 
entry  of  aliens  into  the  United  States. 
This  is  the  task  of  the  Border  Patrol, 
which  is  also  responsible  for  drug 
interdiction  between  the  U.S.  land 
Ports-of-Entry. 

Since  the  Border  Patrol  has  been  the 
primary  beneficiar\-  of  most  JTF-6 
engineering  actions  to  date,  I.NS  elected 
to  act  as  lead  agency  for  the  preparation 
of  this  FPEIS.  The  EPA  and  JTF-6 
elected  to  act  as  cooperating  agencies.  A 
Notice  of  Intent  (NOI)  to  prepare  a  PEIS 
was  published  on  July  15,  1993,  in  the 
Federal  Register  at  58  FR  38140. 
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Puqxjse 

The  purpose  of  the  FPEIS  is  to 
address  cumulative  environmental 
impacts  of  previous  actions  as  well  as 
those  ailions  which  may  be  developed 
within  the  reasonably  foreseeable 
future.  The  FPEIS  analyzes  these 
cumulative  impacts  and  gencrically 
examines  the  impacts  of  future 
individual  actions  based  on  experience 
with  similar  past  actions.  The  FPEl.S 
also  describes  the  different  types  of 
actions  performed  by  |TF-6. 

Dated  Stplernber  2  ).  1194 
Doris  MrisMier, 

Commts-       -r.  Immigration  and 
Natura'.'/'dwn  Service. 
IFRDot   94-24  564  Filed  10-t-94:  8  45  am| 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

fTA-w-ao.aoa] 

Pathfinder  Mines  Corporation;  Shirley 
B<f  "  WY;  Notice  of  Termination  of 
Inwebti  gallon 

Pursuant  to  .Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  September  12.  1994,  in 
response  to  a  worker  petition  which  was 
filed  on  August  30,  1994.  on  behalf  of 
worlters  at  Pathfinder  Mines 
Corporation,  Shirley  Basin.  Wyoming. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  c^se  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  D.C.  ihis  2rirh  day 
of  Sept'-mber,  1994. 
Victor  |.  Trun^o, 

Program  Manager.  Policy  and  Refrnployiin^nt 
Servicer.  Offue  of  Trade  Adjustnifiit 
Assislancf. 

|FR  Do*    94-24633  Filed  10-I-94,  8  -J5  ami 
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rrA-^~30,04«] 

Thomas  A  Setts  Corp;  Inman,  SC; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  |une  27,  1994  in  response 
to  a  worlier  petition  which  was  filed  on 
June  27. 1994  on  behalf  of  workers  at 
Thomas  &  BettsCorp.,  Inman.  .South 
Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 


serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Sif^ned  in  Washinf^ton.  D.C  this  26th  day 
of  September.  1994. 
Victor  F-  Tranzs, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

\FR  Doc.  94-24632  Filed  10-4-94;  8:45  am| 
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rrA-W-29.958:  TA-W-29,958A  TX,  except 
Midland  TA-W  29.958B  NM] 

TMBFVSharp  Drilling,  Incorporated; 
Midland,  TX  and  Operating  at  Various 
Other  Locations,  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worl<er  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Ac^  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
August  24,  1994. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  some 
workers  were  laid  off  in  New  Mexico 
and  in  other  locations  in  Texas. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-VV-29,958  is  hereby  issued  as 
follows: 

All  workers  of  TMBR/Sharp  Drillin);. 
Incorporated.  Midland.  Texas  and  operating 
at  other  locations  in  Texas  except  Midland 
and  in  the  state  of  New  Mexico  engaged  in 
employment  related  to  the  exploration  and 
drilling  of  crude  oil  and  natural  fs\s  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  6.  1994  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  22.1  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  ,  this  26th  day 
of  Soptember  1994. 

Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Sen,  ices.  Office  of  Trade  Adjustment 
Ass  i!^  to  nee. 

jFR  Doc.  94-24634  Filed  10-4-94:  8  45  ami 
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rTA-W-29396J. 

General  Electric  Co.  Linton,  IN; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 


reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
General  Electric  Company,  Linton, 
Indiana.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-29,896:  General  Electric 

Company,  Linton,  Indiana 

{September  26.  1994) 

Signed  at  Washington.  Z)C  this  28th  day  oi 
September  1994 
Victor  I.  Tninzo. 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc  94-24630  Filed  10-4-94;  8:45  am! 
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Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  September,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  Have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negativp  Determinations  for  Worker 
Adjustment  .\ssistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  ii^reased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-30.173:  International  Paper 

Container  Div.,  Presque  Isle,  ME 
TA-W-3n.J24:  F.C.I.,  Freeman  SD 


TA-W-29.939;  Commercial  Flight 

Systems  Div.  of  Honeywell, 

Phoenix,  AZ 
TA-W-30,038;  NEC  America,  Inc., 

Hillsboro,  OR 
TA-W-29,969;  KoUmorgen  Corp.,  Inland 

Motor  Div.,  Radford,  VA 
TA-W-29,772:  Wilmington  Stee!  &■ 

Construction,  Inc.,  New  Castle.  PA 
TA-W-30.136;  Roeder  Hydraulic,  Inc., 

DBA  Universal  Service  S-  Supply 

Co.,  Odessa,  TX 
TA-W-30,074;  Cominco  Metals, 

Magmont  Operations,  Bixby.  MO 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
7.-^-1^-30,287;  Code-A-Phone  Corp.. 

Clackamas,  OR 
The  workers'  firm  does  not  produce 
aa  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 
TA-W-30,042;  Air  Products  &■ 

Chemicals,  Inc.,  Wilkes  Barre,  PA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30,095;  Bmd  Hagood  Farms, 
Lubbock.  TX 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-29,873;  Allied  Signal  Aerospace 
Co.,  Government  Electronic 
Systems,  Teterboro,  Nf 

U.S.  imports  of  aircraft  parts 
decreased  absolutely  in  the  latest  twelve 
month  period  April  1983— March  1994 
compared  with  the  same  period  one 
year  earlier. 

TA-W-30,087;  Walport  USA,  Elizabeth, 
NJ 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

Affirmative  Determinations  for  Worker 
AdjuhtmeAl  .Vssistance 

TA-W-30,045;  Williams  Southwest 

Drilling  Co.,  Inc..  Corpus  Christi,  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  9, 

1993. 

TA-W-29,986:  New  York  Air  Brake 
Corp.,  Watertown,  NY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  3, 

1993. 

TA-W-29,956:  Anchor  Drilling  Fluids 
USA,  Inc.,  Houston,  TX  Sr  Operating 
at  the  Following  Locations:  A:  CA, 
B:  LA,  C;  MT,  D;  NM,  E;  OK.  F;  TX, 
G.WY 


A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  10, 

1993. 

TA-W-30,050;  Hilton  Clothes,  Inc., 
Linden,  Nf 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  June  9, 

1993. 

TA-W-29,923:  Chock  Full  O'Nuts, 
Linden,  NJ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  Mav  13, 

1993. 

TA-W-29,648:  Seagate  Technology, 
Bloomington.  MN 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  February 

28,  1993. 

TA-W-30,256;  Muelhens,  Inc.,  New 
York.  NY 
A  certification  was  issued  covering  ail 

workers  separated  on  or  after  August  19. 

1993. 

TA-W-30,262  &■  TA-W-30,262A;  Mud 
Co.,  Inc.,  Wichita,  KS  &  Great  Bend, 
KS 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  20. 

1993. 

TA-W-30,197:  Allen  Drilling  Co., 
Englewood,  CO 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  July  25, 

1993. 

TA-W-29,744;  Xeros  Corp.,  Webster,  NY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  March  29. 

1993. 

TA-W-30,097.TA-W-TA-W-30,098, 
TA-W-30.099;  Conoco,  Inc., 
Exploration  &■  Production,  North 
America,  Casper,  WY,  Lafayette, 
LA,  Midland,  TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  September 

21.  1994. 

TA-W-30,100,  TA-W-TA-W-30,101, 
TA-W-30.102,  TA-W-30,103; 
Conoco,  Inc.,  Exploration  &■ 
Production,  North  America,  Ponca 
City,  OK  Corpus  Christi,  TX, 
Alexander,  ND,  West  Hope,  ND 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  September 

21.  1994. 

TA-W-30j096:  Conoco,  Inc.,  Exploration 
&■  Production,  Nerth  America, 
Houston.  TX  With  Other  Operations 
in  the  Following  States:  A;  AK,  B, 
CO,  C:  LA,  D;  NM,  E;  ND,  F;  OK,  G; 
TX,  H;  WY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  September 

21,  1994. 

TA-W-29,  943;  Cavalier  Clothing,  Inc.; 
famaica.  NY 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  Mav  25, 
1993. 

TA-W-29,  934;  Albex  Apparel. 
Brooklym,  NY 

A  certification  was  issued  covering  ail 
workers  separated  on  or  after  May  25, 
1993. 

TA-W-30,281;  Scott  Worldwide 

Northwest  Operations,  Everett,  WA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  23, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement  ' 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (N,\FTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  September 
1994. 

In  order  for  an  af^rmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely. 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(c)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
Articles  like  or  directly  competitive 
with  articles  which  are  produced  by  the 
firm  or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAfTA-TAA-00217;  Benstock  Co.. 
Inc..  Buffalo,  NY 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  was  conducted  with  customers 
of  the  subject  firm.  The  survey  revealed 
that  customers  did  not  import  gold 
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gemstone  jewelry  from  Mexico  or 
Canada  during  the  relevant  period. 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-0021 1 .  Alfred  Angelo. 
Inc.,  Horsham.  PA 

A  certification  was  issued  covering  all 
workers  of  Alfred  Angelo,  Inc.. 
Horsham,  PA  separated  on  or  after 
Decembers.  1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
i-ssuedduring  the  month  of  September. 
1994.  Copies  of  these  determinations  are 
available  for  inspection  Room  C-4318, 
U.S.  Department  of  Labor.  200 
Constitution  Avenue.  NVV.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  ab<jve  address. 

Date:  September  28. 1994. 

Victor  (.  Trunzo. 

Program  Manager.  Policy  and  HetfmploiinenI 
Services  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-24635  Filed  lO-t-94;  8:45  ami 
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[TA-W-<}0.067) 

Washington  Steel  Corporation 
Washington.  PA;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90  18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Washington  Steel  Corporation. 
Washington.  Pennsylvania.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Departments  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-30.067:  Washington  5fw/    ■ 
Corporation.  Washington. 
Pennsylvania  I  September  26.  1994} 

Signed  at  Washington.  DC.  this  2Hlh  day 
of  September.  1994. 
Victor  f.  Trunzo, 

Program  Manager.  Policy  and  fteemptovnwnt 

Services.  Office  of  Trade  Adiuslment 

Assistance. 

jFR  Doc.  94-24611  Filed  10-4-04,  8  45  ami 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 

Administration,  Office  of  Records 

Administration. 

ACTION:  Notice  of  availabihty  of 

proposed  records  schedules;  request  for 

comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before 
November  21,  1994.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
Requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration. 
College  Park.  MD  20740.  Requesters 
must  cite  the  control  number  assigned 
to  each  schedule  when  requesting  a 
copy.  The  control  number  appears  in 
the  parentheses  immediately  after  the 
name  of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
US.  Covernnient  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 


a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  Untied 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  bv 
the  agency  or  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  "additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture, 
Agricultural  Marketing  Service  (Nl- 
136-94-2).  Poultry  grading  certificates 
and  memoranda. 

2.  Department  of  Agriculture. 
Agriculture  Marketing  Service  INl-136- 
94-3).  Call  detail  summaries  for  use  of 
telecommunications  equipment. 

3.  Department  of  the  Army  (Nl-AU- 
94-27)  Quality-test  reporting  records 
pertaining  to  Army's  micrographics 
program. 

4.  Department  of  Army  (Nl-AU-94- 
33).  Housing  management  records. 

5.  Department  of  Commerce,  Office  of 
the  General  Counsel  (Nl^O-94-2). 
Litigation  case  files. 

6.  Department  of  State,  Bureau  of 
Economic  and  Business  Affairs  INl-59- 
94-37).  Routine,  facilitative,  and 
duplicative  record.  Policy  records  are 
scheduled  as  permanent. 

7.  Department  of  Treasury,  |Nl-.58- 
94-3).  Internal  Revenue  Service 
Collection  Statute  Expiration  Date 
(CSED)  Extension  Extracts. 

8.  Department  of  the  Treasury,  Bureau 
of  Engraving  and  Printing  (Nt-318-94- 
1).  Records  relating  to  the  finish-out  of 
construction  of  the  Wastem  Currency 
Production  Facility  in  Ft.  Worth,  Texas. 

9.  Office  of  Technology  Assessment 
(Nl^44-94-l).  Comprehensive  records 
schedule. 

10.  Tennessee  Valley  Authority, 
Office  of  Agricultural  and  Chemical 
Development  (Nl-142-91-5}. 
Comprehensive  schedule. 


-Dated:  September  21, 1994. 
Trudy  Huskamp  Peterson, 

Acting  Archivist  of  the  United  States. 

IFR  Doc.  94-24672  Filed  10-4-94:  8:45  ami 
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NUCLEAR  REGULATORY 

COMMISSION 

[Docket  No.  50-286) 

Power  Authority  of  the  State  of  New 
York;  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  DRP-64, 
issued  to  the  Power  Authority  of  the 
State  of  New  York  (the  licensee),  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  3  (Indian  Point  3) 
located  in  Westchester  County,  New 
York. 

The  proposed  amendment  would 
revise  Section  4.4  of  the  Indian  Point 
Nuclear  Generating  Unit  No.  3  Power 
Plant  Technical  Specifications. 
Specifically,  TS  4.4. E.l  would  be 
revised  to  allow  a  one-time  extension  to 
the  30-montb  interval  requirement  for 
leak  rate  testing  of  Residual  Heat 
Removal  (RHR)  containment  isolation 
valves  AC-732.  AC-741,  AC-MOV-743, 
AC-MOV-744.  and  AC-MOV-1870.  A 
one-time  schedular  exemption  from 
plant  specific  requirements  associated 
with  10  CFR  Part  50.  Appendix  J.  Type 
C  testing  (local  leak  rate  test)  for  the 
above  listed  RHR  containment  isolation 
valves  wall  he  processed  separately. 
This  one-time  extension  for  leak  rate 
testing  of  the  RHR  valves  would  defer 
the  leak  rate  testing  until  the  next 
refueling  outage,  when  the  RHR  system 
can.be  removed  from  service  as  required 
by  current  procedures. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facilities  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 


accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Consistent  with  the  criteria  of  10  CFR 
50.92,  the  enclosed  application  is  judged  to 
involve  no  significant  hazards  based  on  the 
following  informatXMi: 

1.  Does  the  ptroposed  license  amendment 
involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  The  propxjsed  license 
amendment  does  not  involve  a  significant 
increase  in  the  pirobability  or  consequences 
of  an  accident  previously  evaluated.  The 
proposed  change  is  limited  to  a  one-time 
extension  of  <he  containment  isolation  valve, 
leak  rate  test  for  RHR  valves  AC-732,  AC- 
741,  AC-MOV-743.  AC-MOV-744.  and  AC- 
MOV-1870.  Tte  change  does  not  introduce 
any  new  modes  of  plant  operation,  make  any 
"physical  changes,  or  alter  any  operational 
setpwints.  Therefore,  the  change  does  not 
degrade  the  performance  of  any  safety  system 
assumed  to  function  in  the  accident  analysis. 
There  is  reasonable  assurance  that  the 
extension  will  not  result  in  a  significant 
increase  in  valve  leakage  considering  that  a 
review  of  containment  isolation  valve  leakage 
rate  test  results  through  1990  showed  that  all 
leakage  failures,  except  for  one  valve  which 
was  replaced  in  1990,  were  random  and 
nonrecurring.  Additionally,  each  of  the  three 
RHR  lines  associated  with  valves  AC-732, 
AC-741,  AC-MOV-743.  AC-MOV-744,  and 
AGi,-MOV-l870  has  redundant  isolation 
barriers  and  is  supplied  by  the  FVSWS 
(isolation  valve  seal  water  system]  which 
would  minimize  any  leakage  past  the 
isolation  barriers.  Further,  due  to  the 
periodic  surveillance  that  ensures  that 
leakage  from  RHR  components  located 
outside  containment  does  not  exceed  two 
gallons  per  hour,  even  if  significant  leakage 
past  the  RHR  containnient  isolation  valves 
occurred,  this  would  not  significantly  affect 
off-site  exposures. 

2.  Does  the  prop>osed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response:  The  propnased  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  proposed 
change  does  not  introduce  new  accident 
initiators  or  failure  mechanisms  since  the 
change  does  not  alter  the  physical 
characteristics  of  any  plant  system  or 
compKMent.  The  change  is  limited  to  a  one- 
time extension  to  the  leak  rate  test  interval 
for  RHR  valves  AC-732.  AC-741,  AC-MOV- 
743,  AC-MOV-744,  and  AC-MOV-1870. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

/?esponse:Tke  proposed  amendment  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety.  There  is  reasonable 


assurance  that  the  extension  will  not  result 
in  a  significant  increase  in  valve  leakage 
since  a  review  of  coataiament  isolation  valve 
leakage  rate  test  results  through  1990  showed 
that  all  leakage  failures,  except  for  one  valve 
which  was  replaced  in  1990,  were  random 
and  nonrecurring.  Additionally,  each  of  the 
three  RHR  lines  associated  with  valves  AC- 
732,  AC-741,  AC-MOV-743,  AC-MOV-744. 
and  AC-MOV-1870  has  redundant  isolation 
barriers.  Further,  due  to  the  periodic 
surveillance  that  ensures  that  leakage  from 
RHR  components  located  outside 
containment  does  not  exceed  two  gallons  per 
hour,  even  if  significant  leakage  p>ast  the  RHR 
containment  isolation  valves  occurred,  this 
would  not  significantly  affect  off-site 
exposures. 

The  NRC  staff  had  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  perjod. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facilities,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  oo  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opporttmity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi^uently. 

Written  comioents  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  PubUcations 
Services.  Office  of  Administration,  U.S. 
Nuclear  Regulatcrry  Commission. 
Washington.  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  dehvered  to 
room  6D22,  Two  White  FUnt  North. 
1 1545  Rockvilie  Pike.  Rockville. 
Maryland,  from  7:30  a.nL  to  4:15  p.m. 
Federal  wOTkdajrs.  Copies  of  written 
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comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Buildin^^,  2120  L  Street,  NW  . 
Washincton.  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  November  4,  1994,  the  licensee 
may  file  a  request  for  a  hearmg  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  p>erson  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  local 
public  document  room  located  at  the 
White  Flint  Plains  PubUc  Library.  100 
Marline  Avenue.  White  Plains.  New 
York  10601.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  of  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particulanty  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
resuhs  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
perheahng  conference  scheduled  in  the 


proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  w  hich  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  The 
petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 


Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  infonn 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Michael  J.  Case: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  Mr.  Charles  M.  Pratt,  10 
Columbus  Circle.  New  York,  New  York 
10019,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  he  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2  714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  29,  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  the  White  Plains  Public 
Library,  100  Marline  Avenue,  White 
Plains.  New  York  10601. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 
Michael ).  Case, 

Acting  Director.  Project  Directorate  l-l. 
Division  of  Reactor  Projects — I/II.  Office  of 
Nuclear  Reactor  Regulation. 
jFR  Doc.  94-24597  Filed  10-4-94;  8:45  am| 
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[Docket  No.:  40-8027] 

Sequoyah  Fuels  Corp    Gore,  OK; 

Consideration  o?  Amenamentto 
Source  Material  License  and 
Opportunity  for  a  Hearing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Sequoyah  Fuels  Corporation, 

Gore,  Oklahoma;  consideration  of 

amendments  to  source  material  license 

and  opportunity  for  a  hearing. 

This  is  a  notice  to  inform  the  public 
that  the  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Source  Material 
License  No.  SUB-1010,  issued  to 
Sequoyah  Fuels  Corporation,  at  the 
Sequoyah  Facility,  Gore,  Oklahoma.  The 
licensee  requested  the  amendment  in  a 
letter  dated  September  2, 1994.  to 
remove  the  requirement  for  a 
contingency  plan  because  an  evaluation 
performed  by  the  licensee  has  shown 
that  the  conditions  set  forth  in  10  CFR 
40.31(j)(l)(i)  can  be  met.  The  license 
amendment  request  is  based  on  the 
analysis  conducted  by  SAIC  to 
demonstrate  compliance  with  Section 
40.31(j)(l)i). 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,"  of  the 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2 
(54  FR  8269).  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing  in  accordance  with 
§  2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

(1)  By  delivering  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary'.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attention:  Docketing  and  Ser\'ice 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  ihe 
proceeding: 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding. 


including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  areas  of  concern 
about  ihe  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail,  to: 

(1)  The  applicant,  Sequoyah  Fuels 
Corporation,  to  the  attention  of  Mr.  John 
H.  EUis,  President,  P.O.  Box  610,  Gore, 
OK  74435;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  V  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  NRC's  "Informal  Hearing  Procedures 
for  Adjudications  in  Material  Licensing 
Proceedings"  in  10  CFR  Part  2,  subpart 
L. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  2,  1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  Stanley  Tubbs  Memorial 
Library,  101  E.  Cherokee,  Sallisaw, 
Oklahoma  74955. 

For  the  Nuclear  Regulatorv'  Commission. 
Dated  at  Rockville,  Maryland,  this  30th  day 
of  September,  1994. 

John  H.  Austin, 

Chief.  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Di\ision  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  94-24595  Filed  10-4-94;  8;45  am] 
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[Docket  No.  50-333] 

Power  Authority  of  the  State  of  New 
York;  Notice  o*  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  217  to  Facility 
Operating  License  No.  DPR-59  issued  to 
Power  Authority  of  the  State  of  New 
York,  which  rsvised  the  Technical 
Specifications  ("TSs)  for  operation  of  the 
FitzPatrick  Nuclear  Power  Plant  located 
in  Oswego  County,  New  York. 


The  amendment  modifies  the  Safety/ 
relief  Valve  (SRV)  performance  limits. 
Specifically,  the  requested  changes:  (1) 
Modify  TS  2.2.I.B.  and  its  associated 
Bases,  to  establish  a  single  nominal  SRV 
setpoint  of  1110  psig;  (2)  modify  TS 
4.6.E.  and  its  associated  Bases,  to 
increase  the  SRV  setpoint  tolerance  to 
3%;  and  (3)  modify  TSs  3.5.D.  3.6.E  and 
4.5.D,  and  their  associated  Bases,  to 
allow  for  two  SRVs  (or  automatic 
depressurization  system  (ADS)  valves) 
to  be  inoperable  during  continuous 
power  operation. 

In  addition,  the  amendment  clarifies 
terminology,  corrects  typographical 
errors,  removes  a  sur\eillance 
requirement  which  should  have  been 
deleted  as  part  of  Amendment  No.  130, 
and  deletes  a  duplicate  TS.  Specifically, 
the  requested  changes;  (1)  Modify  TS 
1.2.1,  and  the  Bases  sections  for  TS 
3.6.E  and  4.6.E,  to  clarifv'  termittology; 
(2)  modify-  TS  3.5.D.2,  and  the  Bases' 
sections  for  TSs  1.2  and  2.2,  to  correct 
typographical  errors:  (3)  modify  TS 
4.2.B,  Table  4.2-2,  to  correct  an  error 
made  in  Amendment  No.  130  that  failed 
to  delete  the  requirement  to  perform 
logic  functional  testing  on  the  ADS 
bellows  pressure  sv\-itch:  (4)  modify  TS 
4.5.D.l.b,  to  move  the  TS  to  4  6.E.4'.  a 
new  section,  and  clarif\'  the 
requirements  associated  with  SR\' 
manual  actuation  testing;  (5)  modify 
Bases  sections  for  TSs  3.6.E  and  4.6.E, 
to  move  the  Bases  for  the  SRV  manual 
actuation  testing  to  the  applicable 
sections;  and  (6)  modif\'  TS  4.6.E.4,  to 
delete  a  duplicate  specification 
pertaining  to  the  annual  report  of  SRV 
failures 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  May  15,  1990  (55  FR  20228)  and  on 
May  25,  1994  (59  FR  27064).  No  request 
for  a  hearing  or  petition  for  leave  to 
intervene  was  filed  following  this 
notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  (EA)  related 
to  the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the  EA,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
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have  a  significant  effec:  on  (h«  qiiahty 
uf  the  human  environment. 

For  fuithor  datails  with  resper:!  to  the 
action,  ne:  (1)  The  application  fnr 
amendment  dated  Docember  20.  1989. 
as  supplemented  by  tetters  dated 
January  16,  1990.  January  3.  1992. 
January  30.  1992.  May  5.  1993.  and  May 
26. 1993  and  superseded  March  2.  1994. 
(2)  Amendment  No.  217  to  License  No. 
DPR-59.  and  (3)  the  Commission's 
related  Safety  Evaluation  and  FA.  These 
letters  are  available  for  public 
in.spw.tion  at  the  Comnnssion's  l*ublic 
Document  Room.  2120  L  Street.  NVV.. 
Washington,  IXI  at  the  Reference  and 
Documents  Department.  Fenfield 
Library.  State  University  of  Nievw  York. 
tJswego.  New  York. 

Dated  at  Rockville.  Maryland,  thu  ZStb  day 
of  September  1994. 

For  the  Nuclear  Regulatory  (commission. 
Michael  |.  Case. 

Acting  Director.  Protect  Direclonite  l-t . 
Divmott  ofBmacUx  Protects— i/Il.  Offk*  of 
Nuclear  Reactor  He^lation 
|FR  Doc  94-24598  Filed  lO  4  ^4.  8  4S  iuni 


Acivtsory  Committee  on  Reactor 
Safeguards;  Procedures  lor  Meetings 

Background 

Procedures  to  be  followed  with 
respect  to  meetinfp  conducted  pursuant 
to  the  Federal  Advisory  Committee  Act 
by  the  Nuclear  Regulatory  Commission's 
(NRC's)  Advisory  Committee  on  Reacior 
Safeguards  (ACRS)  are  described  in  this 
notice.  These  procedures  are  set  forth  in 
order  that  they  may  be  incorporated  by 
reference  in  future  individual  mating 
notices. 

The  ACRS  is  a  statutory  group 
established  by  Congress  to  review  and 
report  on  applications  for  the  licensinv; 
of  nuclear  power  reactor  faciUties  and 
on  certain  other  nuclear  safety  matters. 
The  Committee's  reports  become  a  purt 
of  the  public  record.  The  ACRS 
meetings  are  normally  opon  to  the 
public  and  provide  opportunities  for 
oral  or  written  statements  from  members 
of  the  public  to  be  considered  as  part  of 
the  Committee's  information  gathering 
procedures.  The  meetings  are  not 
adjudicatory  hearings  sucii  as  tiiosc 
conducted  by  the  NRC's  Atomic  Safety 
and  Licensing  Board  Panel  as  part  of  tJhc 
Conmiission's  licensing  process.  ACRS 
full  Committee  meetings  are  conducted 
in  accordance  with  the  Federal 
Advisory  Committee  Act. 

General  Rules  Regarding  ACRS 
Meelmgs 

An  agenda  is  published  in  the  Federal 
Kpgister  for  each  full  Commirip^ 


meeting.  Practical  considerations  may 
dictate  some  changes  to  the  agenda.  'The 
Chairman  of  the  Committee  is 
empowered  to  conduct  the  meeting  in  a 
manner  that,  in  his  judgment,  will 
facibtate  the  orderly  conduct  of 
business,  including  making  provisions 
of  continue  discussions  of  matters  not 
completed  on  the  scheduled  day  to  the 
next  day. 

The  following  requirements  shall 
apply  to  public  participation  in  ACRS 
meetings: 

Ca)  Persons  wishing  to  submit  written 
statements  regarding  the  agenda  items 
may  do  so  by  providing  a  readily 
reproducible  copy  at  the  beginning  of 
the  meeting.  Comments  should  be 
limited  to  matters  under  consideration 
by  the  Committee. 

Persons  desiring  to  mail  written 
comments  may  do  so  by  sending  a 
readily  reproducible  copy  t;ildresscd  to 
the  Designated  Federal  Official  speciHed 
in  the  Federal  Register  notice  for  the 
individual  meeting  in  care  of  the 
Advisory  Committee  on  Reactor 
Safieguards,  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Comments  should  be  in  the  possession 
of  the  Designated  Federal  Official  no 
later  than  Hve  days  prior  to  a  meeting 
to  allow  time  for  reproduction, 
distribution  and  consideration  at  the 
meeting. 

(b)  Persons  desiring  to  make  oral 
statements  at  the  meeting  should  make 
a  request  to  do  so  to  the  Designated 
Federal  Official  prior  to  the  beginning  of 
the  meeting  and  summarize  the  content 
of  the  oral  statements  for  the  Designated 
Federal  Official.  If  possible,  the  request 
should  be  made  five  days  before  the 
meeting,  identifying  the  topics  to  bo 
discussed  and  the  amount  of  time 
needed  for  presentation,  so  that 
appropriate  arrangements  can  be  made. 
The  committee  will  hear  oral  statements 
on  topics  being  reviewed  at  an 
appropriate  time  during  the  meeting 
scheduled  by  the  Chairman. 

(c)  Further  information  regarding 
topics  to  be  discussed,  whether  a 
meeting  has  been  cancelled  or 
rescheduled,  and  the  Chairman's  ruling 
on  requests  for  the  opportunity  to 
present  oral  statements  and  the  time 
allotted  therefore  can  be  obtained  by 
contacting,  on  the  working  day  prior  to 
the  meeting,  the  OfEce  of  the  Executive 
Director  of  the  ACRSttelephone:  301/ 
415-7360.  ATTN:  the  Designated 
Federal  Official  specified  in  the  Federal 
Register  notice  for  the  meeting]  between 
7:30  a.m.  and  4:15  p  m..  Eastern  time. 

(d)  During  the  ACRS  meeting 
presentations  and  discussions, 
questions  may  be  asked  by  ACRS 


members.  Committee  consultants,  and 
the  NRC  and  ACRS  stafL 

(e)  The  use  of  still,  motion  picture, 
and  television  cameras  will  be 
f)ermitted  both  before  and  after  the 
meeting  and  during  any  recess,  subject 
to  the  condition  that  the  physical 
installation  and  presence  of  such 
equipment  will  not  interfere  with  the 
conduct  of  the  meeting.  Approval  from 
the  Designated  Federal  Official  ivill 
have  to  be  obtained  prior  to  the 
installation  or  use  of  such  equipment 
The  u.se  of  such  equipment  will  be 
allowed  while  the  meeting  is  in  session 
at  the  discretion  of  the  Chairman  to  a 
degree  that  if  is  not  disruptive.  When 
use  of  such  equipment  is  permitted, 
appropriate  measures  will  be  taken  to 
protect  proprietary  or  privileged 
information  that  may  be  in  documents, 
folders,  etc  ,  being  used  during  the 
meeting.  Electronic  recording  will  be 
permitted  only  during  those  portions  of 
the  meeting  that  are  open  to  the  public. 

(f)  A  transcript  is  kept  for  certain  open 
portions  of  the  meeting  and  will  be 
available  in  the  NRC  Public  E>ocxmient 
Room,  2120  L  Street.  NW,  Washington, 
DC  20555,  for  use  within  one  week 
following  the  meeting.  A  copy  of  the 
certified  minutes  of  the  meeting  will  be 
available  at  the  same  location  on  or 
before  three  months  following  the 
meeting.  Copies  may  be  obtained  at  the 
Public  Docimient  Room  upon  payment 
of  appropriate  charges. 

(g)  When  ACRS  meetings  are  held  af 
l(x-ations  other  than  at  NRC  fadbties, 
reproduction  facilities  may  not  be 
available  at  reasonable  cost. 
Accordingly,  25  additional  copies  of  the 
materials  to  be  used  during  the  meeting 
should  be  provided  for  distribution  at 
such  meetings. 

Special  Provisions  When  Proprietary 
Sessions  are  to  be  Held 

If  it  is  necessary  to  hold  closed 
sessions  for  the  purpose  of  discussing 
matters  Involving  proprietary 
information,  persons  with  agreements 
permitting  access  to  such  information 
may  attend  those  portions  of  Lhe  ACRS 
meetings  where  this  material  is  being 
discussed  upon  confirmation  that  such 
a5r(H?ments  are  effective  and  related  to 
the  material  being  discussed. 

The  Designated  Federal  Official 
should  be  informed  of  such  an 
agreement  at  least  five  working  days 
prior  to  the  meeting  so  that  it  can  be 
confirmed,  and  a  determination  can  be 
made  regarding  the  applicability  of  the 
agreement  to  the  material  that  will  be 
discussed  during  the  meeting.  The 
minimum  information  provided  should 
include  information  regarding  the  date 
of  the  agreement,  the  scope  of  material 


included  in  the  agreement,  the  project 
or  projects  involved,  and  the  names  and 
titles  of  the  persons  signing  the 
agreement.  Additional  information  may 
be  requested  to  identify'  the  specific 
agreement  involved.  A  copy  of  the 
executed  agreement  should  be  provided 
to  the  Designated  Federal  Official  prior 
to  the  beginning  of  the  meeting  for 
admittance  to  the  closed  session. 

Dated  September  29. 1994 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  94-24594  Filed  lO-t-94;  8:45  ami 
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Availability  of  Draft  Application  Format 
and  Content  Guidance  and  Review 
Plan  and  Acceptance  Criteria  for  Non- 
Power  Reactors 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  in  the  process  of 
developing  for  Non-Power  Reactor 
(NPRs)  a  "Format  and  Content  for 
Applications  for  the  Licensing  of  Non- 
Power  Reactors"  (F&C)  and  "Standard 
Review  Plan  and  Acceptance  Criteria  for 
Applications  for  the  Licensing  of  Non- 
Power  Reactors"  (SRP).  The  NRC  has 
made  available  drafts  of  the  document 
Introduction,  Chapter  1,  "General 
Description  of  the  Facility,"  Chapters. 
"Engineered  Safety  Features."  Chapter 
8.  "Electrical  Power  Systems,"  and 
Chapter  9,  "Auxiliary  Systems,"  of  the 
F&C  and  SRP  documents  for  comment. 
Other  draft  chapters  will  be  made 
available  for  comment  as  they  are 
completed. 

Copies  of  these  chapters  have  been 
placed  in  the  NRC's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  20555. 
Single  copies  of  these  documents  may 
be  requested  in  writing  from  Alexander 
Adams,  JR.,  Senior  Project  Manager, 
U.S.  Nuclear  Regulatory  Commission, 
OWFN  MS;  ll-B-20,  vVashington.  DC 
20555.  Comments  on  these  chapters 
should  be  sent  by  February  28, 1995,  to 
the  Director.  Non-Power  Reactors  and 
Decommissioning  Project  Directorate  at 
the  above  address. 

Dated  at  Rockville.  Mar>land  this  28th  day 
of  September.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  Weiss, 

Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Operating  Reactor  Support.  Office 
of  Nuclear  Reactor  Regulation. 
|FR  Doc.  94-24596  Filed  10-4-94;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  4ct  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Application  to  Act 
as  Representative  Payee. 

(2)  Form[s/  submitted:  AA-5,  G-478. 

(3)  OMB  Number:  3220-0052. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Tyj)e  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  20,300. 

(9)  Total  annual  responses:  20,300. 

(10)  Average  time  per  response: 
0.80540  hours. 

(11)  Total  annual  reporting  hours: 
16,350. 

(12)  Collection  description:  Section  12 
of  the  Railroad  Retirement  Act  provides 
for  payment  of  benefits  to  a 
representative  payee  when  an  employee, 
spouse  or  survivor  armuitant  is 
incompetent  or  a  minor.  The  collection 
obtains  information  used  by  the 
Railroad  Retirement  Board  for  selection 
of  a  representative  payee  and 
verification  of  an  annuitant's  capability 
to  manage  benefit  payments. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building,  VVashington.  DC  20503. 
Dennis  Eagan, 
Clearance  Officer 

IFR  Doc.  94-24571  Filed  10-4-94;  8:45  ami 
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POSTAL  RATE  COMMISSION 

(Docket  No.  A94-14] 

Otisco,  Minnesota  56077  (Jesse  Rieck, 
Petitioner);  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule 

Issued  September  29, 1994. 

Before  Commissioners: 
Edward  )  Gleiman,  Chairman; 
W.  H.  "Trey"  LeBlanc  III.  Vice-Chainnan; 
George  \V.  Haley;  H.  Edward  Quick,  Jr.; 
Wayne  A.  Schley. 

Docket  Number:  A94-14. 

Name  of  Affected  Post  Office:  Otisco, 
Minnesota  56077. 

Name(s)  ofPetitioneiis):  Jesse  Rieck. 

Type  of  Determination:  Closing. 

Date  of  Filing  of  Appeal  Papers: 
September  26. 1994. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  postal  services  (39  U.S.C. 
§404(b)(2)(C)l. 

2.  Effect  on  the  community  [39  U.S.C. 
§404(b)(2)(A)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it.  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §  404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Ser\'ice  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Ser\  ice  shall  file  the 
record  in  this  appeal  by  October  1 1 , 
1994. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 
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By  the  Comininui.. 
Charlfli  L.  Clapp. 
Secretary. 


Appendix 

Septenibtir  26.  1994. — Filing  of 
Appeal  letter. 

September  29,  1994. — Conimission 
Notice  and  Order  of  Filing  of  Appeal. 

October  21,  1994.— Last  day  of  filing 
of  petitions  to  intervene  [see  ,19  CFR 
3001.11  l(b)l. 

October  31.  1994.— Petitioner's 
Participant  Statement  or  Initial  Brief 
\<ief  39  CFR  3001  115(a)  and  (b)|. 

November  21,  1994.— Postal  Service's 
Answering  Brief  [see  39  CFR 
3001  115(c)|. 

De<embt;r  (j,  l-i94  -  Petitumj^rs  Reply 
Brief  should  Petitioner  choose  to  file 
one  |se0  39  CFR  .1001.1 15(d)  I 

December  13.  1994— Deadline  for 
motions  by  any  party  requesting  oral 
argument.  The  (^.ommisiiion  will 
schedule  oral  argument  only  when  it  is 
a  necessary  addition  to  the  written 
filings  Isw?  39  CFR  3001.1161. 

January  24.  1995. — Expiratiim  of  the 
Commission's  120-day  decisional 
8»  hetiule  Isee  39  USC  404lb)|5)|. 
IFR  Doc.  94-24577  Pkled  10~4-<M.  H-«b  un| 
■H.IMO  cooc  rrf-rm^ 


SECURrriES  and  exchange 

COMMISSION 

(Ralaasa  No.  34^34744.  Flla  No  SR-Anwa- 

94-<}] 

Sett-Regulatory  Organizations; 
American  Stock  Exct\ange,  Inc.;  Ordef 
Approving  a  Proposed  Rule  Change 
Relating  to  Am«>rK}rT>ents  to  Rules  575 
("Giving  of  Protiea  RestrKted  ).  576 
("Transmission  of  Proay  Material  to 
Customers  '),  577  ("Giving  Proiies  by 
Member  Organization")  nnd  sas 
f 'Transmission  ol  Interim  Reports  and 
Other  Material") 

1.  Introduction 

On  Frbniary  22.  1994.  the  Amencan 
Stuf  k.  Exf  hangH,  Inc.  ("Araex"  or 
"y-  ■")  siibmiffed  to  th«'  .Siv  uritits 

ui  .I'ge  Commission  ("SEt;"  or 

"Commission"),  pursuant  to  S<«  tion 
»9(b)|l)  of  th»-  SiK:urities  Ext han,-e  A«  t 
of  1<>34  I  "At  f) '  and  Rule  V.lb-A 
Ihrrounder.''  a  propos«Ml  rulf  change  to 
amcMKl  varotis  Exchange  rules 
gov«!rning  proxies.  On  May  26.  1994.  the 
Amex  submitted  In  the  Commission 


.-viiH-ndment  No.  1  to  the  proposed  rule 
change.^ 

Notice  of  the  proposal  appeared  in  the 
Federal  Register  on  July  8,  1994.''  No 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  chihge  as  amended.* 

II.  Description  of  the  Proposal 

The  Exchange  is  amending  several 
Amex  Rules  related  to  the  giving  of 
proxies  and  the  transmission  of  proxy 
and  other  related  materials.  Specifically, 
the  Exchange  is  amending  Amex  Rules: 

575  ("Giving  of  Proxies  Restricted"). 

576  ("Transmission  of  Proxy  Material  to 
Customers").  577  ("Giving  Proxies  by 
Member  Organization  "),  and  585 
("Transmission  of  Interim  Reports  and 
Other  Material). 

The  amendments  to  Amex  Rules  575. 
576.  577  and  585  will  permit  registered 
investment  advisers  who  exercise 
investment  discretion  pursuant  to  an 
advi.v)ry  cf)ntrart.  and  who  have  been 
designated  in  writing  by  the  beneficial 
owner  of  the  securities,  to  receive  proxy 
material.s,  annual  reports  and  other 
related  material,  and  to  vote  proxies  in 
lieu  of  the  beneficial  owners.  The  term 
investment  advisor  is  de&ned  to  include 
a  registered  broker-dealer  [c^.,  a 
member  organization).' 
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'  S**  lell'f  from  Liuila  T«rT.  Senior  (.ounMsl, 
AmB«.  to  Sandra  Srioh>.  Spacial  Cnunarl.  SFC, 
ciamd  Ma)i  2S,  I9M.  Ai—hAjuwH  No.  I  macie 
oartain  Liarifyinft  changi-»  in  thr  propuaat)  rule 
changa. 

*  Socaritraa  Kachaiif;*  A<-t  RrlflwM  N«  34294  (fuly 
I.  I9«4).  59  m  3SI52 duly  8.  1494). 

*  Oo  Saptambei  27.  1994.  iba  Amex  *ubinittMl  a 
(Irnfl  Amex  InformatioD  Circular  to  membera  wtucb 
di.tcu>am  «ha  suhitanca  otth«<  amendmentk  to 
Am«»  Rulen  575.  576,  S77  and  M.5.  Thu  draft 
clrrular  ia  faaing  approwad  aa  pari  ui  lht>  Anm's 
|.ri.(«,!.4il  haretn.  Tha  Anwa  L-iformatton  (lirruUr 
!■'').  I  !•>  itial  Ihr  wticen  deMgnkt.un  of  tha 

■i-y.  >tprpd  inve«tmi»nf  advUrr:  tia  >ii|;r.ed  by  th** 
t«  .  if  II  'hI  ownar  of  M(njritt«s;  (MMtdmiM^  lo  tbr 
i:ii'ii,tjrr  organixati'm;  inc.Side  tha  name  ot  t)M 
<\- -.i^  i.itiij  iiu«»UTM>al  a<lvkim.  and  specify  (bat  tk<> 
iiikctlmeo*  &ifvi»u  u  bHifig  d«.^igniltod  lo  receive 
thp  proxy  and  reluled  material*  and  vote  thr  proxj 
I'  »l»o  r«\uire»  Ajim^  innrbw  organizalions  to 
uuun  Ihamaelva*  tltai  ifaa  dMkgn^iad  investment 
••dvi&er  •»  regiJtprail  under  the  tr.v):$lm«nt  AdviMr> 
All  of  1940.  and  that  such  advtsrr  exerrisH 
invntmenl  diacretmii  piuauanl  to  aa  adv iuirv 
f  ontfiKi.  and  maitilAint  racaril&  subatantiatinglbu 
InliiriTaiiioa  The  Am^iji  InicKinaliunCiKuUiTunher 
•  p>'i.irie»  that  l)i!iirfiL!»'  oHT.iuA  of  nx jritit>»  havi^ 
iin  umjualif'N^  nuhi  at  anv  'i.m*  to  rev  ird 
daa%nalKiu  nl  the  mvcslnipnt  aftvistt  to  rvteive 
n  atpriwis  lo  vtHe  pr»(xi»»  The  rmx  uaiun  must  be  in 
wTilin^and  tuhiivilled  to  lhf>  r.iembei  ocKanitdtioa. 
Thr  (Ir^tfl  Am«x  hiforisiiirion  Cirrular  also  added  a 
M.i!rr!«il  thai  membfr  orKaniiatiora  may  »»>«h  ro 
prill  i(ie  cunaoiidalad  proxinaarid  related  malarfiit. 
tn  in\(>«iineoladti*ar»d«aignaWKi  by  benrtu  i.1 
ownats  lo  evanrise  voting  ducrdion. 

"Thi»  portion  of  the  Am»x  pmpoul  is 
sutMtanlially  similar  lo  d  p.'opowl  mvntiv 
approved  for  the  NYSE  See  Se<.uriliaa  iuuhai^ 
An  Relnaaa  No  MM6  (Augual  2S.  1994).  M  l-H 
45050  fVYSE  Approval  Order").  Although  no 
<  tmunvnt«  were  reieiveil  un  the  Anwi  propfnul.  the 


Currently,  Exchange  rules  prohibit  a 
member  organization  from  voting 
pro.xies,  on  a  discretionary  basis,  on 
securities  held  in  its  custody,  unless  tite 
securities  are  beneficially  owned  by  a 
member  orj;arization,  or  the  beneficial 
owner  has  failed  to  provide  the  member 
or^nization  with  voting  instructions 
and  the  subject  of  the  vote  is  non- 
substantive. Currently,  Exchange  rules, 
also  require  member  organizations  to 
transmit  proxy  and  related  issuer 
materials,  as  well  as  requests  for  voting 
instructions,  to  e^ch  beneficial  owner  of 
stock  held  in  the  member  organization's 
possession  or  control.  Rule  576.60 
explicitly  requires  that  proxy  material 
be  sent  to  a  beneficial  owner  even 
though  such  owner  has  instructed  the 
member  organization  not  to  do  so.' 

According  to  the  Exchange,  a  number 
of  member  organizations  along  %nth  the 
Investment  Adviser  Committee  of  the 
.Securities  Industry  Association  ("SIA") 
informed  the  Elxchange  that  many  of 
their  customers  do  not  want  to  receive 
proxy  materials,  or  vote  the  proxy. 
These  member  organizations  have 
in(iicate<i  that  their  customers  would 
rather  have  the  professionals  represent 
their  interests  in  receiving  and  voting 
proxie.s  because  they  are  better 
qualified. 

In  addition,  the  Ex(.hange  is  amending 
Rule  575  to  conform  that  Rule  to  a 
comparable  New  York  Stock  Exchange 
("NYSE")  Rule  which  allows  a  member 
organization,  that  is  designated  by  a 
named  fiduciary  as  the  investment 
manager  of  stock  held  as  assets  of  an 
ERISA  Plan,  to  vote  the  proxies  on  the 
stock  in  accordance  with  its  ERISA  Plan 
fiduciary  responsibilities.* 

The  Ariex  believes  that  it  is 
appropriate  to  modify  these  Amex  rules 
to  confonn  to  NYSE  rules  because  most 
Amox  member  firms  doing  a  public 
business  are  dual  members  of  both  the 
NYSE  and  Amex.  and  the  rules  of  the 
two  exchanges  regarding  proxies  and 


CAimmUsion  rctvived  Ove  comment  lettem 
sijppori'ig  this  change  of  the  NYSt. 

"  See  Amex  Rule  576.eO — I>uty  lo  Iran&mit  r*f  d 
when  rwjuesled  not  lo. 

"This  NYSE  Ru'e  cu.-renily  4t£tn5  ihet  ivj  r.w.ntrt 
urk.>nizstinn  sh.«ll  give  or  authorize  the  givirR  nf  .1 
pioxy  to  vote  stock  registered  in  its  name,  or  iu  th«- 
name  of  it^  numinee.  except  as  raqLircd  or 
pennined  under  the  provfsinns  of  R;il»  452.  iii)lev.<. 
Mirh  meinhpr  org.'<niz<i!ion  is  tha  benenrial  cmrrief 
of  sui  b  sl(Hi_  Nutwith:>tandiug  the  furegoinf;,  any 
member  organization,  de.signated  by  «  namrd 
fiduciiiry  as  th*-  invesl.'ni-nt  manager  of  .Mork  h»M 
as  assets  of  an  hRlSA  Plaa  that  expressly  grants 
discretion  to  ifia  investment  iiiaoager  to  mar;a);u, 
dcquiie,  or  dixpo-te  of  any  plan  asset  and  vkhich  has 
no!  sxpresaty  men-ed  the  prtuiy  votirg  right  fo;  thf 
named  nduciary.  may  vote  the  proxiea  in 
acrardaoce  with  iU  ERISA  Flan  fiduciary 
responsibilities.  See  NYSE  Rule  450,  Kmlriciur.  O'l 
(living  of  Ihiixim. 


voting  have  historically  been 
substantiallv  the  same. 

Amex  Rule  575  ("Giving  of  Proxies 
Restricted")  currently  provides  that  no 
member  organization  shall  give  or 
authorize  the  giving  of  a  proxy  to  vote 
stock  registered  in  its  name,  or  in  the 
name  of  its  nominee,  except  as  required 
or  permitted  under  the  provisions  of 
Rule  577,  unless  the  member 
organization  is  the  beneficial  owner  of 
the  stock. 

The  Exchange  proposes  to  add  two 
exceptions  (paragraphs  (1)  and  (2))  to 
Rule  575.  Paragraph  (1)  would  provide 
that  any  member  organization 
designated  by  a  named  fiduciary  as  the 
investment  manager  of  stock  held  as 
assets  of  an  ERISA  Plan  that  expressly 
grants  discretion  to  the  investment 
manager  to  manage,  acquire,  or  dispose 
of  anv  plan  asset  and  which  has  not 
expressly  reserved  the  proxy  voting 
right  for  the  named  fiduciary  may  vote 
the  proxies  in  accordance  with  its 
ERISA  Plan  fiduciary  responsibiUties. 
Paragraph  (2)  would  provide  that  any 
person  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  who  exercises  investment 
discretion  pursuant  to  an  advisory 
contract  for  the  beneficial  owner  and 
who  has  been  designated  in  writing  by 
the  beneficial  owner  ("designated 
investment  adviser")  to  vote  the  proxies 
for  stock  which  is  in  the  possession  or 
control  of  the  member  organization,  may 
vote  such  proxy. 

Amex  Rule  576  ("Transmission  of 
Proxy  Material  to  Customers")  generally 
provides  that,  whenever  a  person 
soliciting  proxies  furnishes  a  member 
organization  copies  of  all  soliciting 
material  for  registered  holders,  and 
provides  assurance  that  he  will 
reimburse  such  member  organization  for 
all  out-of-pocket  expenses  incurred  in 
connection  with  such  solicitation,  such 
member  shall  transmit  to  each  beneficial 
owner  of  stock  which  is  in  its 
possession  or  control,  the  material 
furnished.  The  Exchange  is  amending 
Rule  576,  paragraph  (a)  to  add  the 
requirement  that  the  member 
organization  may  also  transmit  the 
soliciting  material  to  a  designated 
investment  adviser  to  receive  soliciting 
material  in  lieu  of  the  beneficial  owner. 

The  Exchange  also  is  amending  Rules 
576(b)  (1)  and  (2),  which  deal  with  what 
soliciting  material  the  member 
organization  receiving  proxy 
information  shall  transmit  and  when 
such  transmission  shall  occiu.  As 
amended.  Rule  576(b)(1)  provides  that 
the  member  organization  shall  transmit, 
with  soliciting  material,  a  requ(>st  for 
voting  instruction  and  a  statement  to  the 
effect  that,  if  such  instructions  are  not 


received  by  the  tenth  day  before  the 
meeting,  the  proxy  may  be  given  at 
discretion  by  the  owner  of  record  of  the 
stock,  provided  that  such  statement  may 
be  made  only  when  the  proxy  solicidng 
material  is  transmitted  to  the  beneficial 
ourner  of  the  stock  or  to  the  beneficial 
owner's  designated  investment  adviser 
at  least  fifteen  days  before  the  meeting. 
As  amended.  Rule  576(b)(1)  also 
provides  that  when  the  proxy  soliciting 
material  is  transmitted  to  the  beneficial 
owner  of  the  stock  or  to  the  beneficial 
owner's  designated  investment  adviser 
twenty-five  days  or  more  before  the 
meeting,  the  statement  accom{}anying 
such  material  shall  be  to  the  effect  that 
the  proxy  may  be  given  fifteen  days 
before  the  meeting  at  the  discretion  of 
the  owner  of  record  of  the  stock. 

Rule  576(b)(2),  as  amended,  provides 
that,  instead  of  the  material  submitted 
under  Rule  576(b)(1),  the  member 
organization  may  transmit  with  the 
soliciting  material  a  signed  proxy 
indicating  the  number  of  shares  held  for 
the  beneficial  owner  and  bearing  a 
symbol  identifying  the  proxy  records  of 
such  member  organization,  and  a  letter 
informing  the  beneficial  owner  or  the 
beneficial  owner's  designated 
investment  adviser  of  the  necessity  for 
completing  the  proxy  form  and 
forwarding  it  to  the  person  soliciting 
proxies  in  order  that  the  shares  may  be 
represented  at  the  meeting. 

The  Exchange  also  is  modifying 
Commentaries  .10  and  .60  to  Rule  576. 
Commentary  .10  ("Annual  reports  to  be 
transmitted")  is  being  amended  to 
provide  that  annual  reports  shall  be 
transmitted  to  beneficial  owners  or  to 
beneficial  owners'  designated 
investment  advisers  under  the  same 
conditions  as  those  applying  to  proxy 
soliciting  material  under  Rule  567  even 
through  it  is  not  proxy  soliciting 
material  under  the  proxy  rules  of  the 
Commission.  Commentary  .60  ("Duty  to 
transmit  even  when  requested  not  to") 
ciurently  provides  that  proxy  material 
must  be  sent  to  a  beneficial  owner  even 
through  such  owner  has  instructed  the 
member  organization  not  to  do  so.  The 
Exchange  is  quahfying  this  provision  to 
permit  the  beneficial  owner  to  instruct 
the  member  organization  in  writing  to 
send  such  material  to  the  beneficial 
owner's  designated  investment  adinser. 

The  Exchange  also  is  adding 
provisions  for  a  beneficial  owner's 
designated  investment  adviser  to  Rule 
577  { "Giving  of  Proxies  by  member 
Organization,  Voting  Procedure  Without 
Instructions").  As  amended,  the  Rule 
provides  that  a  member  organization 
which  has  transmitted  proxy  soliciting 
materia!  to  the  beneficial  owner  of  stock 
or  to  the  beneficial  owner's  designated 


investment  adviser  to  receive  soliciting 
material  in  lieu  of  the  beneficial  ownei 
and  solicited  voting  instructions  in 
accordance  with  the  provisions  of  Rule 
576,  and  who  has  not  received 
instructions  from  the  beneficial  owner 
or  from  the  beneficial  owner's 
designated  investment  adviser  by  the 
date  specified  in  the  statement 
accompanying  such  material,  may  give 
or  authorize  the  giving  of  a  proxy  to  vote 
such  stock,  provided  certain 
enumerated  conditions  are  met. 

The  Exchange  is  making  two  changes 
to  Rule  577,  Commentary  .10  ("Giving  a 
Proxy  to  Vote  Stock").  As  amended, 
paragraphs  (1)  and  (2)  state  that  a 
member  organization  may  give  a  proxy 
to  vote  stock  provided  that:  (1)  it  has 
transmitted  proxy  soliciting  material  to 
the  beneficial  owner  of  stock  or  to  the 
beneficial  owner's  designated 
investment  adviser  in  accordance  with 
Rule  576,  and  (2)  it  has  not  received 
voting  instructions  from  the  beneficial 
ovwner  or  from  the  beneficial  owner's 
designated  investment  adviser  by  the 
date  specified  in  the  statement 
accompanying  such  material.  The 
remaining  condition  in  paragraph  (3)  is 
unchanged. 

Rule  585 — Transmission  of  Interim 
Reports  and  Other  Material — currently 
pro\'ides  that  a  member  organization, 
upon  request  by  a  company,  and  u-hen 
furnished  with  copies  of  interim  reports 
of  earnings  or  other  material  sent  to 
stockholders,  and  satisfactory  assurance 
that  it  will  be  reimbursed  by  such 
company  for  out-of-p)ocket  expenses, 
shall  transmit  such  reports  of  material  to 
each  beneficial  owner  of  stock  of  such 
company  held  by  the  member 
organization  and  registered  in  a  name 
other  than  the  name  of  the  beneficial 
owner.  The  Exchange  is  qualifying  Rule 
585  by  adding  the  following  to  the  end 
of  the  Rule:  "unless  the  beneficial 
owner  has  instructed  the  member 
organization  in  wTJting  to  transmit  such 
reports  or  material  to  a  designated 
investment  adviser  registered  under  the 
Investment  Advisers  Act  of  1940  who 
exercises  investment  discretion 
pursuant  to  an  advisory  contract  for 
such  beneficial  owner." 

III.  Discussion  and  Conchuioii 

The  Commission  finds  the  proposed 
rule  change  to  be  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Sections  6(b)(5)  of  the  Act  Section 
6(b)(5)  of  the  Act  provides,  inter  aJJa. 
that  the  rules  of  an  exchange  be 
designed  to  remove  impediments  to  and 
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perfect  the  mechanism  of  a  free  and 
open  market. 

The  Commission  believes  that 
permitting  investors  to  designate  an 
investment  adviser  to  receive  proxy  and 
related  issuer  materials  and  vote  their 
proxies  removes  impediments  to  a  free 
and  open  market.  As  noted  by  the 
Exchange,  investors  have  been 
requesting  that  investment  advisers  be 
r^uthorized  to  receive  issuer  materials 
and  vole  proxies  for  the  investor. 
Investors  choosing  an  investment 
adviser  arrangement  may  believe  that 
they  do  not  need  to  receive  issuer 
information  since  the  investment 
adviser  and  not  the  investor  is  making 
investment  decisions  on  their  behalf. 
The  Commission  acknowledges  that 
investors  might  view  the  receipt  of 
issuers  materials  and  the  ability  to  vote 
proxies  as  part  of  the  investment 
adviser's  obligations  to  manage 
customer  accounts.  Furthermore,  the 
Commission  acknowledges  that  some 
investors,  in  choosing  to  utilize  the 
services  of  an  investment  adviser,  are 
implying  that  they  do  not  have  the 
knowledge  or  inclination  to  review 
complicated  issuer  or  proxy  materials  or 
to  vote  proxies.  These  investors,  in 
particular,  may  be  frustrated  by  being 
inundated  with  unwanted  issuer 
materials. 

The  Commission  also  believes  that  the 
proposed  rule  change  will  permit  the 
investment  adviser  to  make  more 
expedient,  informed  investment 
decisions,  thereby  facilitating  securities 
transactions  in  accordance  with  the  Act. 
For  these  reasons<^e  Commission 
believes  that  the  proposf'd  rule  change 
appropriately  gives  investors  the 
freedom  to  choose  whether  to  receive 
proxy  and  related  issuer  materials  and 
vote  the  proxies  or  to  designate  their 
investment  adviser  to  perform  these 
functions  on  their  behalf. 

Section  6(b)(5)  of  the  Act  also 
provides  that  the  rules  of  an  exchange 
should  protect  investors  and  the  public 
interest.  The  Commission  believes  that 
the  proposed  rule  change  is  consistent 
with  the  public  interest  and  the 
protection  of  investors.  The  Commission 
notes  that  the  nil*>  change  continues  to 
permit  investors  who  wish  to  receive 
and  vote  proxies  and  receive  other 
issuer  materials  to  do  so.  The  rule 
change  affords  beneficial  owners  the 
choice  to  delegate  this  authority  when 
the  beneficial  owner  has  already  granted 
discretion  in  his  investment  account  to 
an  investment  adviser.  Despite  the 
flexibility  provided  by  the  rule. 
investors  will  continue  to  have  the 
authority  to  re«cind  their  designation  of 
an  investment  adviser  at  any  time.  We 
note  that  prior  to  the  effective  date  of 


such  designation,  member  organizations 
must  provide  beneficial  owners  written 
notice  of  their  right  to  rescind  the 
designation. 

The  Commission  also  believes  that 
amending  Rule  575  to  allow  a  member 
organization  which  is  the  investment 
manager  for  an  ERISA  Plan  is  consistent 
with  the  policies  embodied  in  Section 
6(b)(5)  of  the  Act  because  the 
amendment  would  conform  Amex  Rule 
575  to  NYSE  Rule  450  which  permits  a 
member  organization,  that  is  designated 
by  a  named  fiduciary  as  the  investment 
manager  of  stock  held  as  assets  of  an 
ERISA  Plan,  to  vote  the  proxies  in 
accordance  with  the  its  ERISA  Plan 
fiduciary  responsibilities.  The 
amendment  to  Rule  575  should  facilitate 
transactions  in  securities  between  Amex 
member  firms  that  are  dual  members  of 
the  NYSE  and  Amex  by  adopting 
consistent  proxy  rules.  The  Commission 
notes  that  in  voting  proxies  as  a  plan 
fiduciary,  an  investment  manager  must 
consider  those  factors  which  would 
affect  the  value  of  the  phm's  investment 
and  is  prohibited  from  subordinating 
the  interests  of  participants  and 
beneficiaries  in  their  retirement  income 
to  unrelated  objectives.  In  addition,  the 
Commission  believes  that  the 
Exchange's  amendment  should  prevent 
potential  conflicts  between  the 
Exchange  rules  and  ERISA  guidelines." 

Finally,  the  Commission  believes  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(8)  of  the  Act.  which 
requires  that  the  rules  of  an  exchange 
not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
The  Commission  believes  the  proposed 


■In  an  intarprMWa  lettsr  dalod  Fabruary  23.  IMS. 
the  Pensloo  and  Weliuv  B«n«nu  Admi nitration 
("PWBA  ')  of  lb*  Untied  Suim  Dsptrtmani  of  l^abor 
("OeparuiMot  ')  set  forth  iu  view  regarding  proxy 
voting  by  nduciariu  of  atnploy**  rvtiramant  plans 
(ubfact  lo  ERISA,  tn  the  intarprativa  lattar.  lh« 
Dapartmant  Mated  that  the  Hduciary  act  of 
nunaging  plan  aaaets  which  are  shares  of  corporate 
stocli  would  Include  the  voting  of  proxies 
appurtenant  to  those  shares  of  stock.  Tba 
[>epartntent  slated  its  position  that,  with  respect  lo 
the  special  Issues  prasaniad  by  the  (acu  of  the 
particular  inquiry  sat  forth  in  the  request  for 
interpreUlion  |i  •.,  a  proposal  lo  change  the  sUle  of 
mcorporalion  of  a  ctuporation  in  which  a  plan 
owned  sharas.  and  a  proposal  to  rescind  "poison 
pill"  amngamants).  the  decision  as  to  how  proxies 
should  ba  voted  ara  fiduciary  acts  of  plan  asset 
managaitienl.  The  Department  concluded  that,  to 
the  extent  thai  the  plan  permits  a  named  fiduciary 
lo  appoint  an  investment  manager  to  manage, 
acquire  and  dispose  of  plan  aasats.  and  the  named 
Tiduciary  has  not  expressly  resarved  the  voting 
rights  lo  itself,  there  would  be  an  ERISA  violation 
if,  during  the  duration  of  such  delegation,  any 
person  other  than  the  investment  manager  ware  lo 
make  the  decuion  how  to  vote  any  proxy  with 
respect  to  shares  owned  by  the  plan.  See  Labor 
Department  Letter  on  Proxy  Voting  By  Plan 
Kiduciarias.  dated  February  23.  19SS.  BNA  Pension 
Reporter.  February  29.  19S«.  Vol.  IS.  p  391. 


rule  change  should  serve  to  eliminate 
unnecessary  burdens  on  competition  in 
recognition  that  advisers  not  subject  to 
Amex  rules  already  are  able  to  vote 
proxies  for  their  clients. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  »«>  of  the  Act.  that  the 
proposed  rule  change  (SR-Amex-94-3) 
be.  and  hereby  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  " 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc  .  Relating  to  the 
Amendment  of  Certain  Current  Terms 
and  the  Adoption  of  New  Terms 
Relating  to  the  NASDAQ  System  That 
Are  Used  tn  Schedule  D  to  the  NASD 
By-Laws  and  Other  Parts  of  the 
NASD  s  Rules  and  Regulations  That 
Are  Contained  in  the  NASD  Manual 

September  28.  1994 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
CAcf).  15  use.  78s(b)(l).  notice  is 
hereby  given  that  on  September  20. 
1994.'  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  IS  liie  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized  and  proposed  deletions  are 
bracketed. 

SCHEDULE  D  TO  THE  NASD  BY-LAWS 

PART  I 

DEFINITIONS 

•  •  •  •  * 

(17)  ("NASDAQ!  ""Nasdaq  market 
maker"  means  a  dealer  that,  with 


>«'15U.S.C7Ss(bK2)(19««). 

"  17  CFR  200.30- 3(aKl2)  (1994). 

'The  proposed  rule  change  was  initially 
submitted  on  August  23.  1994.  and  was  amended 
on  Septambar  20.  1994. 


respect  to  a  security,  holds  itself  out  (by 
entering  quotations  in  Ithe  NASDAQ 
System]  The  Nasdaq  Stock  Market)  as 
being  willing  to  buy  and  sell  such 
security  for  its  own  account  on  a  regular 
and  continuous  basis  and  that  is 
registered  as  such. 

(J  8)  "Nasdaq  National  Market"  or 
"NNM"  is  a  distinct  tier  of  The  Nasdaq 
Stock  Market  comprised  of  securities 
that  meet  the  requirements  of  and  are 
authorized  as  a  Nasdaq  NationaJ  Market 
security. 

[18]  (Id)  [NASDAQ  National  Market 
System  security"  or  "NASDAQ  NMS 
security")  "Nasdaq  National  Market 
security"  or  "NNM  security"  means  any 
authorized  security  in  the  Nasdaq 
National  Market  with  (i)  satisfies  all 
applicable  requirements  of  Part  II  and 
substantially  meets  the  criteria  set  forth 
in  Part  III  [Section  2  and  5)  of  this 
Schedule  D  and  is  subject  therefore  to 
a  transaction  reporting  plan  approved 
by  the  Securities  and  Exchange 
Commission;  (ii)  is  a  right  to  purchase 
such  security;  or  (iii)  is  a  warrant  to 
subscribe  to  such  security,  and  has  been 
designated  therefore  as  a  national 
market  system  security  pursuant  to  SEC 
Rule  llAa2-l. 

l20)"Nasdaq  SmallCap  Market 
security"  or  "SCM  security"  means  any 
authorized  security  in  The  Nasdaq 
SmallCap  Market  which  (i)  satisfies  all 
applicable  requirements  of  Part  II  of  this 
Schedule  D  other  than  a  Nasdaq 
National  Market  security;  (ii)  is  a  right 
to  purchase  such  security;  or  (iii)  is  a 
warrant  to  subscribe  to  such  security. 

1(20)1  {2i)  "Net  Tangible  Assets"  shall 
mean  total  assets  (including  the  value  of 
patents,  copyrights  and  trade  marks  but 
excluding  the  value  of  goodwill)  less 
total  liabilities. 

1(21)1  [22)  "Normal  unit  of  trading" 
means  100  shares  of  a  security  unless, 
with  respect  to  particular  security,  the 
Association  determines  that  a  normal 
unit  of  trading  shall  constitute  other 
than  100  shares.  If  a  normal  unit  of 
trading  is  other  than  100  shares,  a 
special  identifier  shall  be  appended  to 
the  issuer's  [NASDAQ]  Nasdaq  symbol. 

Sections  (22)-{25)  are  renumbered 
(23)-(26)  respectively. 

(27)  "The  Nasdaq  SmallCap  Market" 
or  "SCM"  is  a  distinct  tier  of  The 
Nasdaq  Stock  Market  comprised  of 
securities  that  meet  the  requirements  of 
and  are  authorized  as  a  Nasdaq 
SmallCap  Market  security. 

(19]  (28)  ("NASDAQ  System"  means 
the  electronic  inter-dealer  quotation 
system)  "The  Nasdaq  Stock  Market"  or 
"Nasdaq"  is  an  electronic  securities 
market  comprised  of  competing  market 
makers  whose  trading  is  supported  by  a 
communications  network  Unking  them 


to  quotation  dissemination,  trade 
reporting,  and  order  execution  systems. 
This  market  also  provides  specialized 
automation  services  for  screen-based 
negotiations  of  transactions,  on-line 
comparison  of  transactions,  and  a  range 
of  informational  services  tailored  to  the 
needs  of  the  securities  industry, 
investors  and  issuers.  The  Nasdaq  Stock 
Market  consists  of  two  distinct  market 
tiers:  the  "Nasdaq  National  Market" 
and  "The  Nasdaq  SmallCap  Market". 
The  Nasdaq  Stock  Maiicet  is  operated  by 
[NASDAQ,  Inc.]  The  Nasdaq  Stock 
Market,  Inc.,  a  wholly-owned  subsidiary 
of  the  Association. 

In  addition  to  the  changes  listed 
above,  the  proposed  rule  change  would 
insert  the  proposed  new  terms,  where 
applicable,  throughout  the  NASD 
Manual.  The  proposed  rule  change  also 
would  apply  to  all  rule  filings  that  are 
approved  or  pending  prior  to  the 
Commission's  approval  of  the  proposed 
rule  change. 

II.  Self-Regulatory  Organlration's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the  • 

proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  place  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  amend 
certain  current  terms  and  adopt  new 
terms  related  to  the  NASDAQ  System 
that  more  appropriately  describe  the 
current  technological  facilities  and 
services  provided  by  this  national 
securities  market  throughout  Schedule 
D  to  the  NASD  By-Laws)  ("Schedule  D") 
and  other  parts  of  the  NASD's  rules  and 
regulations  in  the  NASD  Manual.  The 
NASD  believes  that  the  proposed  new 
terms  will  indicate  more  clearly  the 
current  functionality  of  the  NASDAQ 
System  as  a  market  for  seciuities  with 
quotation  dissemination,  trade 
reporting,  and  other  execution 
capability,  as  well  as  other  specialized 
automation  services  for  screen-based 
negotiations  of  transactions,  on-line 
comparison  of  transactions,  and  a  range 
of  informational  services  tailored  to  the 
needs  of  the  securities  industry, 


investors  and  issues.  The  proposed  in  w 
terms  would  also  clarify  that  the 
NASDAQ  System  is  composed  of  two 
distinct  market  tiers,  each  with  different 
inclusion  criteria  that  are  set  forth  in 
different  parts  of  Schedule  D.  Finally, 
the  proposed  rule  change  would  make 
clear  that  The  Nasdaq  Stock  Market  is 
operated  by  The  Nasdaq  Stock  Market, 
Inc..  a  wholly-owned  subsidiary  of  the 
Association. 

Section  1 7  to  Part  I  of  Schedule  D 
would  be  amended  to  replace  the  term 
"NASDAQ  '  with  the  term  "Nasdaq  ' 
and  to  replace  the  phrase  "the  NASDAQ 
System"  with  the  term  "The  Nasdaq 
Stock  Market". 

The  proposed  rule  change  would  add 
a  new  Section  18  to  Part  I  of  Schedule 
D  to  define  the  "Nasdaq  National 
Market"  or  "NNM"  to  mean  a  distinct 
tier  of  The  Nasdaq  Stock  Market 
comprised  of  securities  that  meet  the 
requirements  of  and  are  authorized  as  a 
Nasdaq  National  Market  security 

Part  I,  Section  1 8  of  Schedule  D 
would  be  renumbered  as  Section  19  and 
amended  to  replace  the  terms 
"NASDAQ  National  Market  System 
security"  and  "NASDAQ  NMS  security" 
with  the  terms  "Nasdaq  National  Market 
security"  and  "NNM  security",  and  to 
clarify  a  current  NASD  requirement  that 
such  securities  must  satisfy  "all 
applicable  requirements  of  Part  D"  of 
Schedule  D  as  well  as  substantially  meet 
the  criteria  set  forth  Part  III  of  Schedule 
D.  The  text  of  the  proposed  rule 
language  to  new  Section  19  is  based  on 
that  in  Section  1  of  Part  II  and  Section 
2  of  Part  III  to  Schedule  D  which  set 
forth  the  qualification  requirements  and 
designation  criteria  applicable  to 
Nasdaq  SmallCap  Market  and  Nasdaq 
National  Market  securities. 

The  proposed  rule  change  would  add 
a  new  Section  20  to  Part  I  of  Schedule 
D  to  define  the  term  "Nasdaq  SmallCap 
Market  security"  or  "SCM  security"  to 
mean  any  security  which  (i)  satisfies  all 
applicable  requirements  of  Part  11  of 
Scnedule  D  other  than  a  Nasdaq 
National  Market  security;  (ii)  is  a  right 
to  purchase  such  security;  or  (iii)  is  a 
warrant  to  subscribe  to  such  security. 

The  current  section  (20)  to  Part  I  of 
Schedule  D  would  be  renumbered  as 
Section  (21).  The  current  section  (21)  to 
Part  I  of  Schedule  D  would  be 
renumbered  as  Section  (22)  and  the  term 
"NASDAQ"  contained  therein  would  be 
replaced  with  the  term  "Nasdaq". 
Current  section  (22)  to  (25)  to  Part  I  of 
Schedule  D  would  be  renumbered  as 
Sections  (23)  to  (26,)  respectively. 

The  proposed  rule  change  would  add 
a  new  Section  27  to  Part  I  of  Schedule 
D  to  define  "The  Nasdaq  SmallCap 
Market"  or  "SCM"  to  be  a  distinct  tier 
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of  1  he  Nasdaq  Stock  Market  comprised 
of  securities  that  meet  the  requir«ments 
of  and  are  authorized  as  a  Nasdaq 
SmallCap  Market  security. 

The  current  Section  19  to  Part  I  of 
Schedule  D  would  be  rwnumbered  as 
Section  28  and  amended  by  replacing 
the  current  term  "NASDAQ  System" 
with  the  term  "The  Nasdaq  Stock 
Market"  or  "Nasdaq"  Proposed  Section 
28  would  define  The  Nasdaq  Stock 
Market  as  an  electronic  securities 
market  comprised  of  competing  market 
makers  whose  trading  is  supported  by  a 
communications  network  linking  them 
to  quotation  dissemination,  trade 
reporting,  and  order  execution  systems. 
Proposed  Section  28  would  state  that 
The  Nasdaq  Stock  Market  also  provides 
sf>ecialized  automation  services  for 
screen  based  negotiations  of 
transactions,  online  comparison  of 
transactions,  and  a  range  of 
informational  services  tailored  to  the 
needs  of  the  securities  industry, 
investors  and  issuers 

Proposed  Section  28  would  also 
clarify  that  The  Nasdaq  Stock  Market  is 
comprised  of  two  distinct  market  tiers  of 
the  current  NASDAQ  System.  The  first 
tier  of  The  Nasdaq  Stock  Market  would 
be  "The  Nasdaq  SmallC-ap  Market"  or 
"JiCM".  The  second  tier  of  The  Nasdaq 
Stock  Market  would  be  the  "Nasdaq 
National  Market"  or  "NNM" 

On  June  30.  1993.  the  NASDs 
corporate  subsidiaries  that  operated  and 
serviced  the  NASDAQ  System,  i.e. 
Nasdaq  Inc.  and  NASD  Market  Services. 
Inc..  were  merged  into  a  single 
corporation  renamed  "The  Nasdaq 
Stock  Market.  Inc.".^  To  reflect  this 
corporate  restructuring,  proposed 
Section  28  would  clarify  that  The 
Nasdaq  Stock  Market  is  operated  by  The 
Nasdaq  Stock  Market.  Inc..  a  wholly- 
owned  subsidiary  of  the  Association. 

The  proposed  rule  change  would 
insert  the  proposed  new  terms,  where 
applicable,  throughout  Schedule  D  and 
other  parts  of  the  NASD's  rules  and 
regulations,  including  the  Schedules  to 
the  By-Laws;  Rules  of  Fair  Practice; 
SOES  Rules;  ACT  Rules;  FIPS  Rules; 
Nasdaq  International  Services;  Code  of 
Procedure  and  Uniform  Practice  Code. 

The  proposed  rule  change  would 
apply  to  all  rule  filings  of  the 
Association  or  its  subsidiary.  The 
Nasdaq  Stock  Market.  Inc..  that  are 
approved  prior  to  or  are  pending  on  the 
date  of  the  Commission's  approval  of 


'S«e.  Hem  16,  Exhibit  E  to  The  N«»ddq  SKxk 
Market.  Inc.— Annual  Amendment  to  Ke]|iilratiuii 
.!.•.  a  Secunlie*  Information  ProcBs,sor  ("SIP"! 
allached  to  the  NASD  »  M«rth  11.  191M  letter  from 
Kobwrl  E  Abw.  Vic«  Pimidant  and  General  Couniel. 
The  Na*daq  Stock  Market.  Inc  to  Jonathan  C.  Katz 
.Setretary.  SEC 


the  prupost'd  rule  change.  Moreover,  the 
numbenng  of  the  definition  sections  are 
propoaed  to  be  amended  to  reflect  any 
amendment  to  the  definition  sections 
under  Part  I  of  Schedule  D  adopted 
prior  to  the  approval  of  the  proposed 
rule  changes. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  in  that  the  proposed  rule  change  is 
designed  to  perfect  the  mechanism  of  a 
free  and  open  market  and  a  national 
market  system,  and.  in  general,  to 
protect  investors  and  the  public  interest 
in  that  the  proposed  rule  change  would 
amend  certain  current  terms  and  adopt 
new  terms  relating  to  the  NASDAQ 
System  in  order  to  more  appropriately 
describe  the  current  technological 
facilities  and  services  provided  by  this 
national  securities  market.  The  NASD 
believes  that  the  proposed  new  terms 
will  indicate  more  clearly  the  current 
functionality  of  the  NASDAQ  System  as 
a  market  for  securities  with  quotation 
dissemination,  trade  reporting,  and 
order  execution  capability,  as  well  as 
other  specialized  automation  services 
for  screen-based  negotiations  of 
transactions,  on-line  comparison  of 
transactions,  and  a  range  of 
informational  services  tailored  to  the 
needs  of  the  securities  industry, 
investors  and  issuers.  The  proposed 
new  terms  would  also  clarify  that  The 
Nasdaq  Stock  Market  is  composed  of 
two  distinct  market  tiers,  each  with 
different  inclusion  criteria  in  different 
parts  of  the  rules.  Finally,  the  proposed 
rule  change  would  make  clear  that  The 
Nasdaq  Stock  Market  is  operated  by  The 
Nasdaq  Stock  Market.  Inc..  a  wholly- 
owned  subsidiary  of  the  Association. 

{B)  Self  Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended 

(C)  Self- Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  jt  finds  such 
longer  period  to  be  appropriate  and 


publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principial  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-^8  and  should  be 
submitted  by  October  26.  1994. 

For  the  Commission,  by  the  Division  of 
.Market  Regulation,  pursuant  to  delegated 
authority.' 

Maf^garet  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-24613  Filed  10-4-94;  8:45  am| 
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[Release  No  W^34742;  File  No  SR-Phlx- 
91-46 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Order  Approving  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approved  to  Amendment  No  1  to  a 
Proposed  Rule  Change  Relating  to 
Firm  Quote  Responsibilities  for 
Customer  and  Broker-Dealer  Orders 

Septetnber  28.  1994 

On  December  9.  1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)  of  the  Securities  Exchange 
Act  of  1934  (-Act"),'  and  Rule  19b-^ 


thereunder,^  a  proposed  rule  change  to 
amend  the  PhLx's  Options  Floor 
Prtx^dure  Advice  ("OFPA")  F-7 
relating  to  firm  quotes  for  customer  and 
broker-dealer  orders.  On  September  27, 
1994,  the  Phlx  filed  Amendment  No.  1 
( "Amendment  No.  1")  to  the  proposal  to 
eliminate  a  reference  to  public 
customers  in  OFPA  F-7  and  to  replace 
a  reference  to  its  Ten-up  rule  ("ten-up" 
rule)  with  the  actual  Options  Floor 
Procedure  Advice  section  ("OFPA  A- 
1 1 ")  governing  minimum  volume 
guarantees.' 

Notice  of  the  proposed  rule  change 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
30134  (Dec.  31,  1991),  57  FR  730  (Jan. 
8,  1992).  No  comments  were  received  on 
the  proposal.  This  order  approves  the 
proposal,  as  amended. 

I.  DescripticMi  of  the  Proposal 

OFPA  F-7  currently  states  that  bid 
and  offer  prices  shall  be  general  ones 
and  shall  not  be  specified  for  acceptance 
by  particular  members.  The  proposed 
amendment  modifies  OFPA  F-7  to 
'reflect  the  development  of  different 
execution  guarantees  depending  on  the 
status  of  the  order  to  be  executed.  Under 
Phbc  Rule  1033ta),  the  current  "ten-up" 
rule,  public  customer  orders  are 
afforded  a  ten-up  guarantee  on  the 
Exchange,  receiving  an  execution  of  up 
to  ten  contracts  at  the  best  market  price 
regardless  of  whether  size  was  quoted. 
Broker-dealer  orders  do  not  qualify  for 
the  ten-up  guarantee.  Accordingly,  the 
stated  purpose  of  the  proposed  rule 
change  is  to  permit  floor  traders  to 
provide  greater  bid  and/or  offer  sizes 
{i.e.,  more  than  10  contract  guarantee)  to 
facilitate  customer  orders  while  not 
being  under  such  obligation  with 
respect  to  broker-dealer  orders,  unless 
specified.  However,  the  proposed 
amendment  to  OFPA  F-7  requires  that 
quote  sizes  be  maintained  equally  for  all 
orders  of  the  same  account  type. 
Therefore,  if  a  specialist  elects  to  give  a 
size  of  twenty-up  to  one-broker-dealer, 
he  must  honor  the  size  of  twenty-up  for 
all  broker-dealer  orders. 

IL  Discussion 

The  Commission  finds  that  the 
pmjposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  tlie 
rules  and  regulations  therexmder 
applicable  to  a  national  sec-urities. 
exchange,  and.  in  particular,  the 
requirements  of  Section  6(b)(5).*  In 


'17CFR200.30-3U)(12). 
'  15  U.S.C78»(bMl  1(1982). 


» 17  CFR  240.19b-4  (1991). 

'  See  Letter  from  Gerald  D.  0"Connell,  First  Vice 
President.  Ptilx.  to  Michael  Walinskas.  Uerivartve 
Products  Regulatiua.  SSC  dated  September  27, 
1994. 

•ISl'.S.C.  7af(bJ5)(1982) 


particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirement  that  the  rules  of  an 
exchange  be  designed  to  promote  ji^t 
and  equitable  principles  of  trade  and 
not  to  permit  unfair  discrimination 
between  customers,  issuers,  brokers, 
and  dealers. 

In  approving  the  Phlx's  "ten-up"  in 
rule  in  June  1987,*  the  Commission 
found  that  it  was  designed  to  benefit 
public  customers  by  increasing  the  size 
of  orders  for  which  they  can  be  assured 
executions  to  a  minimum  depth  of  ten 
contracts  at  the  best  bid  or  offer  as 
quoted  by  a  specialist  or  Registered 
Options  Trader  ("ROT").  Although  the 
Commission  carefully  scrutinizes 
discriminatory  order  execution 
practices,  limiting  the  "ten-up"  rule  for 
public  customers  furthers  the  purposes 
of  the  Act.  The  intent  of  the  "ten-up" 
rule  is  to  encourage  options  specialists 
and  ROTs  to  become  more  competitive 
in  making  markets,  thereby  contributing 
to  a  more  free  and  often  market.  Because 
the  "ten-up"  rule  was  designed  by  the 
options  exchanges  for  the  benefit  of 
public  customers,  however,  the 
incentive  for  market  makers  and  ROTs 
to  benefit  public  customers  through  the 
"ten-up"  rule  is  contingent  on  the 
assurance  that  these  market  makers 
volume  guarantees  will  not  be 
exhausted  by  competitors  to  the 
detriment  of  public  customers. 

The  Commission  believes  that 
allowing  Door  traders  to  provide 
customers  with  quote  sizes  greater  than 
the  minimum  "ten-up"  guarantee,  while 
not  being  obligated  with  respect  to 
broker-dealer  orders,  is  consistent  with 
the  Act  in  that  it  will  faciUtate  customer 
orders.  The  Commission  also  believes 
the  rule  change  will  encourage  market 
participants  to  make  larger  markets, 
resulting  in  tighter  spreads,  which,  in 
turn,  should  contribute  to  more  bquid 
options  markets.  Furthermore,  allowing 
floor  traders  to  increase  the  quote  sizes 
available  to  customer  orders  furthers  the 
underlying  purposes  of  the  "ten-up" 
rule.  The  proposal  also  requires  that 
order  sizes  be  maintained  equally  for  all 
orders  of  the  same  account  type,  as 
defined  by  OFPA  B-6.  Accordingly,  if  a 
specialist  elects  to  give  a  size  of  twenty- 
up  to  one  broker-dealer,  he  must  honor 
the  size  of  twenty-up  for  ail  broker- 
dealer  orders.  In  the  absence  of  a  stated 
siae  to  any  bid  or  offer,  the  size  shall  be 
deemed  to  be  for  one  contract  only, 
subject  to  the  minimum  volume 
guarantees  for  public  customers  orders, 
as  established  in  Rule  1033(aJ.  The 
Commission  believes  tJiis  requirement 


will  help  to  ensure  the  integrity  and 
fairness  of  the  Phlx's  markets  in  that  it 
will  help  prevent  atdei  discrimination 
within  account  types. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
Exchange's  proposal  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  Amendment  No.  1 
eliminates  the  term  "public  customers" 
from  OFPA  B-7,  which  was  proposed  in 
the  original  filing.  Because  existing  Phlx 
OFPA  B-6  already  distinguishes 
between  account  types,  of  which 
"public  customers"  is  one  type,  the 
Commission  does  not  believe  the 
proposal's  elimination  of  the  term  raises 
any  new  or  substantive  issues. 
Moreover,  the  minimum  volume 
guarantees  afforded  by  Rule  1033(a)  are 
only  available  to  public  customer  ordws 
and  the  eUmination  of  the  term  from 
OFPA  B-7  does  not  affect  the  ten-up 
guarantee.  Amendment  Na  1  also 
replaces  a  reference  to  the  Phbc  "ten- 
up"  rule  with  a  citation  to  OFPA  A-11. 
which  is  the  floor  advice  currently 
governing  minimum  volume  guarantees. 
The  Commission  believes  this  change  is 
non-substantive  and  does  not  affect  the 
operation  or  implementation  of  either 
Rule  1033(a),  OFPA  A-11.  or  the  filing. 

ni.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1 .  Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washingt^i,  DC.  20549  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  perscMi.  other  than 
those  that  may  be  withheld  from  the 
pubbc  in  accordance  wth  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  Copies  of  such  filing 
will  edso  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-reguiatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
October  26,  1994. 


«  See  Sacurilies  Exchange  Act  Release  f4o  24580 
(June  11.  1387).  52  FK  23120. 
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It  ttieruluru  js  urtlcred.  jjursuaiit  tu 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PhU-91-46) 
is  approved,  as  amended. 

For  the  Coounission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 

Deputy  Secrvtary 

IFR  Doc.  94-24614  Filed  10-4-94;  8  45  am) 

WLUNO  COOf  Wlft-OI-M 

[R«l.  No.  IC-20592:  Fito  No.  812-9006] 

Teachers  Insurance  and  Annuity 
Association  of  America,  et  al. 

S«<pteinher  28.  1994 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

SEC"). 
action:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Teachers  Insurance  and 
Annuity  Association  of  America 
("TIAA"),  TIAA  Separate  Account  VA- 
1  (the  "Separate  Account"),  and 
Teachers  Personal  Investors  Services, 
inc.  ("TPIS") 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  12fb). 
26(a)(2)(C)  and  27  (c)(2)  of  the  1940  Act. 
and  Rule  12b-l  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  the  deduction  of 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Separate  Account 
undt-r  certain  variable  annuity  contracts. 
FILING  DATE:  An  application  was  filed  on 
May  18.  1994.  and  amended  ofl 
September  28,  1994 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request.  p)ers(>nally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
October  24,  1994.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission.  450  Fifth  Street 
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NU'..  U'abhmgton.  DC.  20549. 
Applicants.  730  Third  Avenue.  New 
York.  NY  10007-3206. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Finck  Fnedlander.  Senior 
Attorney,  at  (202)  942-0682,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  TIAA  is  a  nonprofit  corporation 
regulated  under  New  York  law  as  an 
insurance  company.  TIAA's  purpose  is 
to  provide  retirement  benefits  to 
teachers  and  other  employees  of 
nonprofit-making  colleges,  universities, 
and  other  institutions  engaged  in 
education  or  research  activities.  All  of 
Tl.\A's  stock  is  held  by  TIAA  Board  of 
Overseers,  a  New  York  not-for-profit 
membership  corporation.  TIAA  is  a 
companion  organization  of  the  College 
Retirement  Equities  Fund,  a  New  York 
nonprofit  corporation  registered  as  a 
management  investment  company  that 
issues  variable  annuity  certificates. 

2.  The  Separate  Account  was 
established  by  TIAA  under  the  laws  of 
New  York  to  fund  certain  variable 
annuity  contracts.  The  Separate 
Account  is  registered  as  a  management 
investment  company  on  Form  N-3 
under  the  1940  Act.  The  Separate 
Account  currently  consists  of  one 
investment  portfolio,  the  Stock  Index 
Account.  OtJher  investment  portfolios 
may  be  made  available  in  the  future. 

3.  TPIS  is  the  principal  underwriter  of 
the  variable  component  of  a 
combination  fixed  and  variable 
individual  deferred  annuity  contract 
("Contract")  funded  by  the  Separate 
Account.  TPIS  is  a  wholly-owned 
subsidiary  of  TIAA  VA  Holdings,  Inc.. 
which  is.  in  turn,  a  wholly-owned 
subsidiary  of  TIAA.  TPIS  is  registering 
as  a  broker-dealer  under  the  Securities 
Exchange  Ac\  of  1934.  The  Contract  will 
be  offered  on  a  continuous  basis  by 
registered  representatives  of  TPIS. 

4.  The  Contracts  are  designed  to 
provide  retirement  or  long-term  benefits 
to  eligible  employees,  spouses  or 
domestic  partners.  The  Contracts 
require  a  minimum  initial  premium  of 
$2000  except  if  payments  are  collected 
by  j)ayroll  deduction  by  a 
Contractowner's  employer.  Additional 
premium  payments  of  at  least  $100  may 
bt!  paid  at  any  time  during  the 
accumulation  period.  No  sales  charges 
are  deducted  from  premium  payments. 

5.  Premium  taxes  are  deducted  by 
T1.\A  from  premium  payments  prior  to 


allocation  to  the  Separate  Account  in 
states  that  impose  a  premium  tax  charge 
when  a  premium  is  paid.  In  states  that 
impose  a  premium  tax  later,  TIAA 
deducts  the  appropriate  amount  wheji 
the  tax  is  incurred. 

6.  When  additional  portfolios  ar«» 
added  to  the  Separate  Account, 
Contractowners  will  be  allowed  to 
transfer  among  available  portfolios 
during  the  accumulation  period.  TIAA 
reserves  the  right  to  limit  the  number  of 
transfers  among  portfolios  to  once  in 
any  90-day  period.  Currently,  no  charge 
is  made  for  transfers. 

7.  TIAA  imposes  a  daily 
administrative  expense  charge  at  an 
effective  annual  rate  of  0.20%  of  the  net 
assets  of  the  Separate  Account. 
Applicants  represent  that  this  charge  is 
deducted  in  reliance  on  Rule  26a-l 
under  the  1940  Act  and  is  not  greater 
than  the  expected  cost  of  the 
administrative  services  to  be  provided 
over  the  life  of  the  Contract.  TIAA  doe«! 
not  expect  or  intend  to  earn  a  surplus 
from  the  administrative  expense  charge. 
The  rate  of  the  charge  is  guaranteed  not 
to  increase  for  the  duration  of  the 
Contracts  and  is  applicable  only  during 
the  period  from  the  date-of  issue  of  the 
Contract  until  the  end  of  the 
accumulation  period. 

8.  A  daily  investment  advisory  fee  is 
deducted  from  the  net  assets  of  the 
Separate  Account  and  paid  to  Teachers 
Advisors,  Inc.  ("Advisors"),  a  wholly- 
owned  subsidiary  of  TIAA  VA  Holdings, 
Inc.  Advisors  will  be  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940.  The 
investment  advisory  fee  will  be  0.30% 
of  the  average  daily  net  assets  of  the 
Separate  Account.  Advisors  has  agreed 
to  waive  a  portion  of  the  advisory  fee  so 
that  the  current  effective  annual  rate 
will  be  0.10%  of  the  average  daily  net 
assets  of  the  Separate  Account. 

9.  TIAA  deducts  a  Mortality  and 
Expense  Risk  Charge  that  is  equal,  on  an 
annual  basis,  to  0.25%  of  the  average 
daily  net  asset  value  of  the  Separate 
Account:  approximately  .06%  for 
mortality  risks  and  .19%  for  expense 
risks.  TIAA  reserves  the  right  to  increase 
this  charge  to  an  effective  annual  rate  of 
1.00%  of  the  net  assets  of  each  portfolio 
of  the  Separate  Account  (approximately 
.20%  for  mortality  risks  and  .80%  for 
expense  risks)  and  gueu-antees  that  this 
charge  will  never  exceed  1.00%. 

10.  The  mortality  risks  assumed  by 
TIAA  arise  fium  its  contractual 
obligation  to  make  annuity  payment  in 
accordance  with  the  provisions  of  the 
Contracts  regardless  of  how  long  all 
annuitants  or  any  individual  annuitant 
lives.  In  addition.  TIAA  assumes  the 
risk  that  the  total  premiums  paid  under 


a  Contract  less  any  cash  withdrawals 
exceed  the  account  value  of  a  Contract 
when  a  death  benefit  becomes  payable. 
The  death  benefit  under  the  Contract  is 
the  greater  of  (a)  account  value  or  (b) 
total  premiums  paid  less  cash 
withdrawals. 

11.  The  expense  risk  assumed  by 
TIAA  is  that  actual  expenses  involved 
in  administering  the  Contracts 
(Including  Contract  maintenance  costs, 
administrative  costs,  mailing  costs,  data 
processing  costs,  and  costs  of  other 
services)  may  exceed  the  amount 
recovered  from  the  administrative 
expense  charge. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  prohibit  a  registered  unit 
investment  trust  and  any  depositor  or 
underwriter  thereof  from  selling 
periodic  payment  plan  certificates 
unless  the  proceeds  of  all  payments  are 
deposited  with  a  qualified  trustee  or 
custodian  and  held  under  arrangements 
which  prohibit  any  payment  to  the 
depositor  or  principal  underwriter 
except  a  fee,  not  exceeding  such 
reasonable  amounts  as  the  Commission 
may  prescribe,  for  performing 
bookkeeping  and  other  administrative 
services. 

2.  Applicants  request  an  order  under 
Section  6(c)  exempting  the  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  deduction  of  the  MortaHty 
and  Expense  Risk  Charge  from  the  assets 
of  the  Separate  Account  under  the 
Contracts. 

3.  Applicants  represent  that  the 
Mortality  and  Expense  Risk  Charge  is 
within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  Applicants  base  this 
representation  on  an  analysis  of 
publicly  available  information  about 
similar  armuity  products,  taking  into 
consideration  such  factors  as  the  current 
charge  levels,  existence  of  charge  level 
guarantees,  any  death  benefit 
guarantees,  guaranteed  annuity  rates, 
and  other  policy  options.  TIAA 
represents  that  it  will  maintain  at  its 
administrative  offices  a  memorandum, 
available  to  the  Commission,  setting 
forth  in  detail  this  analysis. 

4.  If  the  Mortality  and  Expense  Risk 
Charge  is  insufficient  to  cover  actual 
costs,  the  loss  will  be  borne  by  TIAA. 
Conversely,  if  the  amount  deducted 
proves  more  than  suflicient,  the  excess 
will  be  a  profit  to  TIAA.  TIAA  does  not 
expect  a  profit  from  this  charge  during 
the  first  years  of  the  Separate  Account's 
operation.  To  the  extent  this  charge 
results  in  a  surplus  to  TIAA,  such 


surplus  will  be  available  for  use  by 
TIAA  for  the  payment  of  distribution, 
sales,  and  other  expenses.  Applicants 
represent  that  no  separate  charge  for 
distribution  expenses  will  be  imposed 
upon  the  assets  of  the  Separate  Account 
imless  and  until  the  requirements  of 
Rule  12b-l  under  the  1940  Act  have 
been  complied  with. 

5.  TIAA  represents  that  it  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangement  will 
benefit  the  Separate  Account  and 
Contractowners.  The  basis  for  this 
conclusion  is  set  forth  in  a 
memorandim^i  that  will  be  maintained 
by  TIAA  at  its  administrative  offices  and 
that  will  be  available  to  the  Commission 
upon  request. 

6.  TIAA  represents  that  it  will  have  a 
board  of  directors,  a  majority  of  whom 
are  not  interested  persons  within  the 
meaning  of  Section  2(a)(19)  of  the  1940 
Act,  formulate  and  approve  any  plan 
under  Rule  12b-l  to  finance 
distribution  expenses. 

7.  Applicants  also  request  an  order 
under  Section  6(c)  of  the  1940  Act 
exempting  them  from  Section  12(b)  of 
the  1940  Act  and  Rule  12b-l 
thereimder,  insofar  as  this  proposed 
distribution  financing  arrangement 
might  be  deemed  to  involve  the  direct 
or  indirect  use  of  assets  in  the  Separate 
Account  for  distribution. 

8.  Section  12(b)  of  the  1940  Act 
prohibits  a  registered  investment 
company  from  acting  as  a  distributor  of 
securities  of  which  it  is  the  distributor, 
except  through  an  underwriter.  Rule 
12b-l  prohibits  any  such  company 
directly  or  indirectly  from  financing 
distribution  of  the  company's  shares 
except  in  compliance  with  the  rule's 
requirements.  The  rule  requires  that  a 
company  financing  distribution  of  its 
shares  formulate  a  written  plan 
describing  all  material  aspects  of  the 
proposed  arrangement  and  that  the  plan 
be  approved  initially  by  the  company's 
shareholders,  directors,  and 
disinterested  directors.  The  directors 
must  vote  annually  to  continue  a  plan 
and  the  directors  must  conclude  that 
there  is  a  reasonable  likelihood  that 
implementation  or  continuation  of  the 
plan  will  benefit  the  company  and  its 
shareholders. 

9.  Apphcants  expect  to  finance  the 
expenses  of  distributing  the  Contracts 
through  the  use  of  TL\A's  general 
assets,  which  may  be  attributable  in  part 
to  any  surplus  from  the  Mortality  and 
Expense  Risk  Charge.  Thus,  the 
proposed  distribution  financing 
arrangement  might  be  deemed  to 
involve  the  direct  or  indirect  use  of 
assets  in  the  Separate  Account  for 


distribution.  Accordingly,  Applicants 
represent  that  this  aspect  of  the 
requested  relief  is  solely  "defensive," 
i.e.,  to  clarify  that  the  current 
distribution  financing  arrangement  is 
not  subject  to  Section  12(b)  or  Rule  1 2b- 
1  thereunder.  Applicants  contend  that 
the  requested  exemptive  relief  is  not 
intended  to  cover  the  imposition  of  a 
separate  charge  for  distribution 
expenses  against  the  assets  in  the 
Separate  Account,  and  acknowledge 
that  any  such  distribution  charge  would 
only  be  assessed  in  compliance  with 
Rule  12b-l. 

10.  Apphcants  assert  that  Rule  12b-l 
was  not  intended  to  apply  to  managed 
accounts,  and  that  the  rule's  provisions 
are  directed  only  at  traditional  mutual 
funds  and  should  not  be  appUed  to 
managed  accounts.  Applicants  further 
assert  that  the  protections  of  Rule  1 2b- 
1  are  not  necessary  in  the  case  of 
managed  accounts.  Applicants  state  that 
Commission  review  under  Section  26 
and  27  of  the  1940  Act  of  the 
reasonableness  of  asset  charges  of 
managed  accounts,  and  expUcit 
prospectus  disclosure  that  the  asset 
charge  may  be  used  for  distribution 
expenses,  provide  sufficient  protection 
for  Contractowners  and  obviate  the  need 
for  a  managed  account  to  comply  with 
the  requirements  of  Rule  12b-l. 

11.  Apphcants  assert  that  the 
application  of  Rule  12b-l  to  managed 
accounts  would  produce  a  burdensome 
and  inequitable  treatment  of  these 
accounts,  would  place  them  at  an  unfair 
competitive  disadvantage  with  respect 
to  trust  accounts  offering  similar 
annuity  contracts,  and  would  create  an 
artificial  distinction  between  managed 
and  trust  accounts  not  justified  by 
pohcy  considerations. 

Conclusion 

Applicants  assert  that,  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
12(b).  26(a)(2)(C)  and  27  (c)(2)  of  the 
1940  Act,  and  Rule  12b-l  thereunder,  to 
deduct  the  Mortality  and  Expense  Risk 
Charge  from  'ihe  assets  of  the  Separate 
Account  under  the  Contracts  meet  the 
standards  in  Section  6(c)  of  the  1940 
Act.  Applicants  assert  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  pohcies  and  provisions 
ofthe  1940  Act. 
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For  the  ConuniMion.  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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SMALL  BUSINESS  ADMINISTRATION 

RefKsrtmg  and  Recordkeepinq 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  November  4.  1994.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadUne. 

COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Cleo 

Verbillis.  Small  Business 

Administration.  409  3rd  Street  SW.. 

5th  Floor.  Washington.  D.C.  20416. 

Telephone:  (202)  205-6629 

OMB  Reviwer:  Donald  Arbuckle.  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
New  Executive  Office  Building. 
Washington.  20503 

Title:  Low  Doc  Loan  Program  Customer 

Satisfaction  Survey 
Form  No  :  SBA  Form  1921 
Fiequency:  On  Occasion 

Description  of  Respondents:  Low  Doc 

Loan  Participants 
Annual  Responses:  3,000 
Annual  Burden:  600. 

Dated:  September  27.  1994 
CIco  VebUlls. 

Acting  Deputy  Director.  Office  of 

Adwinistrative  Services. 
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DEPARTMENT  OF  STATE 

Office  of  the  Secretary 

(Public  Notice  2086   Delegation  ol  Authority 
No.  214] 

Delegation  of  Responsibilities  Under 
the  Foreign  Relations  Auttiorization 
Act.  Fiscal  Years  1994  and  1995,  and 
Certain  Related  Acts 

By  virtue  of  the  authority  vested  in 
me  as  Secretary  of  State,  including  the 
authority  of  section  1  of  the  State 
Department  Basic  Authorities  Act  of 
1956  (22  U.S.C.  2651a).  as  amended  by 
section  161(a)  of  the  Foreign  Relations 
Authorization  Act.  Fiscal  Years  1994 
and  1995  (Pub.  L.  103-236)  ("the 
Authorization  Act"),  and  the  authority 
of  the  Presidential  Memorandum  of  July 
26. 1994. 1  hereby  delegate  the  following 
functions  as  indicated. 

Section  1.  Functions  Delegated  to  the 
Under  Secretary  for  PoHtical  Affairs 

The  functions  vested  in  the  Secretary 
of  State  by  sections  523,  528.  536(a),  and 
574  of  the  Authorization  Act. 

Section  2.  Functions  Delegated  to  the 
Under  Secretary  for  International 
Security  Affairs 

The  functions  vested  in  the  Secretary 
of  State  by  sections  563(b)  and  821(d)  of 
the  Authorization  Act;  and  the  functions 
of  sections  39A  (22  U.S.C.  2779a)  and 
73A  (22  U.S.C.  2797b-l)  of  the  Arms 
Export  Control  Act,  as  added  by  sections 
733  and  735(d).  respectively,  of  the 
Authorization  Act  and  vested  in  the 
Secretary  by  the  Presidential 
Memorandum  of  July  26.  1994. 

Section  3.  Function  Delegated  to  the 
Under  Secretary  for  Economic.  Business 
and  Agricultural  Affairs 

The  function  of  section  527(e)  (22 
use.  2370a)  of  the  Authorization  Act. 
vested  in  the  Secretary  of  State  by 
Presidential  Memorandum  dated  July 
26.  1994.  and  the  function  vested  in  the 
Secretary  of  State  by  section  527(f)  (22 
use.  2370a)  of  the  Authorization  Act. 

Section  4.  Functions  Delegated  to  the 
Under  Secretary  for  Management 

This  confirms  that  the  functions 
vested  in  the  Secretary  of  State  by  the 
following  provisions  are  delegated  to 
the  Under  Secretary  for  Management  by 
virtue  of  Delegation  of  Authority  No. 
198.  dated  September  16.  1992:  Sections 
121(d).  128.  140(0.  178(c).  191.  193  (22 
use.  2695a).  565  (b)  and  (c)  (22  U.S.C. 
2679c).  573(c).  and  906(d)  of  the 
Authorization  Act;  Section  52  of  the 
State  Department  Basic  Authorities  Act 
(22  U.S.C.  2724).  added  by  secUon  136 


of  the  Authorization  Act;  and  Section 
3721(b)(2)  of  title  31  of  the  United  States 
Code,  as  amended  b^  section  172(a)  of 
the  Authorization  Act. 

Section  5.  Functions  Delegated  to  the 
Under  Secretary  for  Global  Affairs 

The  function  vested  in  the  Secretary 
of  State  by  section  142(b)  of  the 
Authorization  Act. 

Section  6.  Functions  Delegated  to  the 
Assistant  Secretary  for  Consular  Affairs 

The  functions  vested  in  the  Secretary 
of  State  by  Sections  127(a)  (22  U.S.C. 
211a)  and  (b)  of  the  Authorization  Act. 

Section  7.  Functions  Delegated  to  the 
Assistant  Secretary  for  Democracy, 
Human  Rights  and  Labor 

The  functions  vested  in  the  Secretary 
of  State  by  section  5(d)(1)  of  the  Arms 
Export  Control  Act  (22  U.S.C. 
2755(d)(1),  as  amended  by  section  162(fl 
of  the  Authorization  Act. 

Section  8.  Functions  Delegated  to  the 
Assistant  Secretary  for  Diplomatic 
Security 

The  functions  vested  in  the  Secretary 
of  State  by  sections  103(a)(2)  (22  U.S.C. 
4802(a)(2))  and  402(a)(2)  (22  U.S.C. 
4852(a)(2))  of  the  Omnibus  Diplomatic 
Security  and  Antiterrorism  Act  of  1986, 
as  amended  by  section  162(g)  of  the 
Authorization  Act;  and  the  functions 
vested  in  the  Secretary  of  State  by 
section  214  of  the  State  Department 
Basic  Authorities  Act  of  1956  (22  U.S.C. 
4314). 

Section  9.  Functions  Delegated  to  the 
Assistant  Secretary  for  Economic  and 
Business  Affairs 

The  functions  vested  in  the  Secretary 
of  State  by  section  35  of  the  State 
Department  Basic  Authorities  Act  of 
1956  (22  U.S.C.  2707).  as  amended  by 
section  162(k)  of  the  Authorization  Act. 

Section  10.  Functions  Delegated  to  the 
Assistant  Secretary  for  International 
Organization  Affairs 

The  functions  vested  in  the  Secretary 
of  State  by  section  4(b)  and  (c)  of  the 
United  Nations  Participation  Act  of 
1945  (22  U.S.C.  287b).  as  added  by 
section  406  of  the  Authorization  Act; 
and  the  functions  of  sections  102(g). 
407(a).  409  (b)  and  (d).  and  431(b)  of  the 
Authorization  Act.  vested  in  the 
Secretary  of  State  by  Presidential 
Memorandum  dated  July  26.  1994. 

Section  11.  Functions  Delegated  to  the 
Assistant  Secretary  for  Political-Military 
Affairs 

The  functions  vested  in  the  Secretary 
of  State  by  section  161(f)(2)  of  the 
Authorization  Act. 


Section  12.  Functions  Delegated  to  the 
Assistant  Secretary  for  Population, 
Refugees  and  Migration 

The  functions  vested  in  tlie  Secretary 
of  State  by  section  411(b)  of  the 
Immigration  and  Nationality  Act  (8 
U.S.C.  1521(b)).  as  amended  by  section 
162(n)  of  the  Authorization  Act. 

Section  13.  Functions  Delegated  to  the 
Legal  Adviser 

The  function  vested  in  the  Secretary 
of  State  by  section  112afb)  of  title  1  of 
the  United  States  Code,  as  amended  by 
section  138  of  the  Authorization  Act. 

Section  14.  Functions  Delegated  to  the 
Director  of  the  Office  of  Foreign 
Missions 

The  functions  vested  in  the  Secretary 
of  State  by  Title  II  of  the  State 
Department  Basic  Authorities  Act  of 
1956  (22  U.S.C.  4301  et  seq).  as 
amended  by  section  162(o)  of  the 
Authorization  Act,  except  those  under 
sections  203(4).  204(b)(5),  204(0,  209. 
209A.and214. 

Section  15.  Functions  Delegated  to  the 
Chief  of  Protocol 

The  functions  vested  in  the  Secretary 
of  State  by  section  107  of  the  Omnibus 
Diplomatic  Security  and  Antiterrorism 
Act  of  1986  (22  U.S.C.  4806),  as 
amended  by  section  162(g)  of  the 
Authorization  Act. 

Section  16.  Functions  Reserved  to  the 
Secretary  of  State 

The  functions  of  sections  401(b). 
409(a).  514(b),  527(g),  528.  532(a).  and 
583(b)  (1)  and  (6)  of  the  Authorization 
Act,  vested  in  the  Secretary  by 
Presidential  Memorandum  dated  July 
26, 1994;  and  the  functions  vested  in  the 
Secretary  of  State  by  section  203(4)  of 
the  State  Department  Basic  Authorities 
Act  of  1956. 

Section  17.  General  Provisions 

a.  Notwithstanding  this  delegation  of 
authority,  the  Secretary  of  State  and  the 
Deputy  Secretary  of  State  may  exercise 
any  function  delegated  or  reserved  by 
this  delegation  of  authority.  In  addition, 
an  Under  Secretary  of  State  may 
exercise  any  function  delegated  by  this 
delegation  of  authority  to  an  official 
below  the  rank  of  Under  Secretary. 

b.  Any  officer  to  whom  functions  are 
delegated  by  this  delegation  of  authority 
may,  to  the  extent  consistent  with  law. 

(1)  redelegate  such  functions  and 
authorize  their  successive  redelegation; 
and 

(2)  promulgate  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  such  functions. 


c.  Any  reference  in  this  delegation  of 
authority  to  any  act.  order, 
determination,  delegation  of  authority, 
regulation,  or  procedure  shall  be 
deemed  to  be  a  reference  to  such  act, 
order,  determination,  delegation  of 
authority,  regulation,  or  procedure  as 
amended  from  time  to  time. 

Dated:  September  20, 1994. 
Warren  Christopher, 

Secretary  of  State. 

IFR  Doc.  94-24572  Filed  10-4-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Subject:  Provision  of  Aviation 
Insurance  Coverage  for  Commercial 
Air  Carrier  Setvice;  Secretarial 
Determination 

September  29. 1994. 

By  virtue  of  the  authority  delegated  to 
me  by  Presidential  Determination  No. 
94-39.  issued  July  26.  1994,  to  make 
determinations,  in  consultation  with  the 
Secretary  of  State,  under  the  authority 
set  forth  in  49  U.S.C.  44302(b)  and 
44306(b),  I  hereby: 

(1 )  determine,  on  behalf  of  the 
President  and  in  consultation  with  the 
Secretary  of  State,  that  continuation  of 
authorized  humanitarian  relief  air 
services  to  Haiti  is  necessary  to  carry 
out  the  foreign  policy  of  the  United 
States. 

(2)  approve,  on  behalf  of  the  President 
and  in  consultation  with  the  Secretary 
of  State,  the  provision  by  the 
Department  of  Transportation  of 
insurance  against  loss  or  damage  arising 
out  of  any  risk  fi-om  the  operation  of  an 
aircraft  in  the  manner  and  to  the  extent 
provided  of  Title  49  U.S.C.  44301- 
44310,  whenever  I  have  determined  that 
such  insurance  cannot  be  obtained  on 
reasonable  terms  and  conditions  from 
any  company  authorized  to  conduct  an 
insurance  business  in  a  State  of  the 
United  States. 

Pursuant  to  49  U.S.C.  44306(b),  this 
Determination  is  effective  for  sixty  days. 

This  Determination  shall  be  brought 
to  the  attention  of  all  air  carriers  within 
the  meaning  of  49  U.S.C.  40102(a)(2) 
and  published  in  the  Federal  Register. 
Federico  Peiia, 

Secretary  of  Department  of  Transportation. 
IFR  Doc.  94-24592  Filed  10-4-94:  8:45  am) 
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Federal  Highway  Administration 

Environmental  Impact  Statement: 
Randolph  County,  VW 

AGENCY:  Federal  Highway 
Administration  (FHWA),  Dot. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Randolph  County.  West  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Billy  R.  Higginbotham,  Division 
Administrator,  Federal  Highway 
Administration,  550  Eagan  Street,  suite 
300.  Charleston.  West  Virginia  25301. 
Telephone:  (304)  347-5929. 

Ben  L.  Hark,  Environmental  Section 
Chief,  Roadway  Design  Division.  Wes 
Virginia  Department  of  Transportalio;.. 
1900  Kanawha  Boulevard  East,  building 
5.  room  A-830,  Capitol  Complex. 
Charleston,  West  Virginia  25305-0430. 
Telephone:  (304)  558-3236. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  West 
Virginia  Department  of  Highways 
(WVTXDH).  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  construction  of  the  Elkins  Bypass 
in  Randolph  County.  The  proposed 
project  Umits  extend  from  U.S.  Route  33 
in  the  vicinity  of  Aggregates  Eastward  to 
the  vicinity  of  the  four-lane  section  of 
U.S.  Route  33  near  Canfield 
(approximate  project  length.  9.1730 
kilometers  or  5.7  miles).  The  proposed 
highway  project  is  considered  necessary' 
to  adequately  provide  for  a  safe  and 
efficient  transportation  system  to  ser\'e 
the  existing  and  future  transportation 
needs  of  the  area  and  to  alleviate  traffic 
congestion  within  the  city  of  Elkins. 

Alternatives  under  consideration  will 
include,  but  are  not  limited  to  (1)  taking 
no  action,  (2)  where  possible,  widening 
the  existing  two-lane  highway  to  four- 
lanes,  and  (3)  constructing  a  four-lane, 
partially  controlled  access  highway  on 
new  location.  Additional  alternatives 
may  be  evaluated  based  upon  the  results 
of  the  preUminary  environmental  and 
engineering  studies  and  the  pubhc  cmd 
agency  involvement  process. 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  grade  and  alignment. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed,  or  are  known  to  have, 
interest  in  this  proposal.  A  scoping 
meeting  was  scheduled  for  September 
15,  1994.  at  the  West  Virginia 
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Utpdrtinent  ui  Iraxisportation.  Division 
of  Highways  Office  in  Charleston.  West 
Virginia.  Public  meetings  and  a  pubhc 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  times  and  places  for  the 
meetings  and  hearing.  The  Draft 
Environmental  Impact  Statement  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing. 


To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issue 
Identified,  comments  and  suggestions 

S!  invited  from  all  interested  parties, 
mments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205.  Highway  Research  Planning 


and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  September  27, 1994. 

Billy  R.  Higginbotham. 

Division  Administrator.  Charleston.  West 
Virginia. 

|FR  Doc.  94-24573  Filed  10-4-94;  8:45  am] 
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contains  editorial  corrections  of  previousty 
put)IJshed  Presidential,  Rule,  Proposed  Rule, 
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issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFR  Part  945 

[Docket  No   FV94-945-2FR] 

Irish  Potatoes  Grown  in  Certain 
Designated  Counties  in  Idaho,  and 
Malheur  County.  Oregon,  and  Imported 
Insh  Potatoes;  Modification  ot 
Minimum  Size  Requirements 

Correction 

In  rule  document  94-22612  beginning 
on  page  46721,  in  the  issue  of  Monday, 
September  12, 1994,  make  the  following 
rorrectiohi 

§  945.341     [Corrected] 

On  page  46723,  in  the  first  column,  in 
amendatory  instruction  2  to  §945.341, 
in  the  second  line,  "paragraph  (1)" 
should  read  "paragraph  (i)". 

BIUJNG  COOE  1S05-01-O 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Establishment  ot  Three  Purchase 
Units,  Florida  and  Washington 

Correction 

In  notice  document  94-21276 
beginning  on  page  44405,  in  the  issue  of 
Monday,  August  29,  1994,  make  the 
following  corrections: 


On  page  44406,  in  the  second  column, 
under  the  heading  "Franklin  and 
Liberty  Counties,  FL.,  Tallahassee 
Meridian",  in  the  12th  paragraph,  in  the 
1st  line,  "T.  5  S.,  R.  5  VV.;"  should  read 
"T.  5S..R.  6W.;". 

On  the  same  page,  in  the  third 
column,  in  the  14th  paragraph,  in  the 
fourth  line,  "21,  22,  27  and  38;"  should 
read  "21,  22.  27  and  28; ". 

BILUNG  CODE  160S41-0 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SERVICES 

Food  and  Drug  Administration 

2lCFRPani1 
[Docket  No.  92N-0251] 

Electronic  Signatures;  Electronic 
Records 

Correction 

In  proposed  rule  document  94-21468 
beginning  on  page  45160,  in  the  issue  of 
Wednesday,  August  31.  1994,  make  the 
following  correction: 

On  page  45160,  in  the  first  column, 
under  ADDRESSES,  in  the  12th  line, 
"(92N0251@A1.FDA0C.FDA.GOV)  • 
should  read 
"(92N0251@A1.FDAOC.FDA.GOV)". 

BILUNG  COOE  ISOS-OI-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  94E-0099] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Netrexin^^' 

Correction 

In  notice  document  94-21280 
appearing  on  page  44737  in  the  issue  of 


Tuesday.  August  30,  1994.  in  the  third 
column,  in  the  fourth  full  paragraph,  in 
the  eighth  Hne,  "March  22.  1995" 
should  read  "Februar\'  27,  1995". 


BILUNG  CODE  1S06-01-D 


DEP A RTMENT OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  94E-01 09] 

Determination  of  Regulatory  Review' 
Period  for  Purposes  of  Patent 
Extension;  Neurontm  ^ 

Correction 

In  notice  document  94-21288 
appearing  on  page  44736  in  the  issue  of 
Tuesday,  August  30.  1994.  in  the  third 
column,  in  the  fifth  full  paragraph,  in 
the  eighth  line.  "March  22.  1995  ' 
should  read  "February  27. 1995". 

BILLING  CODE  1506-01-0 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration 

29CFR  Part  1952 

Approval  of  State  Plan  Supplements 

Correction 

In  rule  document  94-7256  beginning 
on  page  14554.  in  the  issue  of  Tuesday. 
March  29, 1994.  make  the  following 
correction: 

§1952.246    [Corrected] 

On  page  14556.  in  the  first  colurrin.  in 
§  1952.246,  in  the  first  line,  "(a) 
Legislation."  should  read  '  (b) 
Legislation." 
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Department  of  the 
Interior    

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wiidiite  ana 

Plants;  Final  Rule 
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Df  PAfUMfNTOf    THF   INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Part  17 
RIN  lOia-ACOl 

Endangered  and  Threatened  Wildlife 
and  Plants;  Removal  of  Arctic 
Peregrine  Falcon  From  the  List  of 
Endangered  and  Threatened  Wildlife 

AGENCr:  Fish  and  Wildlife  S*'rvice. 

Interior. 

action:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determintts  that  arctic 
peregrine  falcons  (Falco  peregnnus 
tundhus)  are  no  longer  a  threatened 
species  pursuant  to  the  Endangered 
Species  Act  (Act)  of  1973.  as  amende<l 
This  determination  is  based  upon 
evidence  that  arctic  peregrine  falcon 
populations  have  recovered  due  to  a 
reduction  in  organochlorine  pesticides 
in  the  environment.  Section  4(g)  of  the 
Act  requires  the  Service  to  monitor 
recovered  species  for  at  least  5  years 
following  delisting.  This  rule  includes 
the  Service's  post-delisting  monitoring 
plan  for  arctic  peregrine  falcons. 
Removal  of  the  arctic  peregrine  falcon  as 
a  threatened  species  undei  the  Act  will 
not  affect  the  protection  provided  under 
the  similarity  of  appearance  provision  of 
the  Act  listing  all  Falco  peregnnus 
found  in  the  wild  in  the  conterminous 
48  States  as  endangered;  nor  will  it 
affect  the  protection  provided  to  this 
species  under  the  Migratory  Bird  Treaty 
Act 

EFFECTIVE  DATE:  Ottober  5.  1994 
ADDRESSES:  The  complete  Hie  for  this 
rult!  IS  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  Northern  Alaska  Ecological 
Services.  Endangered  Species.  U.S.  Fish 
and  Wildlife  Service.  1412  Airport  Way. 
Fairbank.s.  Alaska  99701. 
FOR  FURTHER  INf  ORMATION  CONTACT:  Ted 
.Swem  at  the  above  address  (907)  456- 
0441  or  Skip  Ambrose  at  the  above 
address  (907)  45&-0239. 

SUPP1.EMENTARV  INFORMATION: 

Background 

The  peregrine  falcon  is  a  medium- 
sized  brown  or  blue-gray  raptor  that 
preys  predominantly  upon  birds  Three 
subspecies  occur  in  North  America — 
arctic  peregrine  falcon  {Falco  peregnnus 


tuiianui,}.  Amtincan  peregnne  talcon  (F. 
p  anatum),  and  Peale's  peregrine  falcon 
(F.  p.  pealei).  Only  arctic  peregrine 
falcons  are  included  in  this  rule; 
American  and  Peale's  peregrine  falcons 
are  not  affected.  Arctic  peregrine  falcons 
nest  in  the  tundra  regions  of  Alaska. 
Canada,  and  Greenland.  They  are  highly 
migratory  with  most  individuals 
wintering  in  Latin  America,  although 
some  may  winter  as  far  north  as 
northern  Mexico  and  southern  Florida 

Arctic  peregrine  falcon  numbers 
declined  in  the  period  following  World 
War  II  as  a  resuh  of  contamination  with 
organochlorine  pesticides. 
Organochlorine  pesticides,  used  widely 
in  the  United  States  and  other  nations 
in  North,  Central,  and  South  America 
for  control  of  agricultural  and  forest 
pesXs  and  mosquitos.  are  stable,  long- 
lived  compounds  that  persist  in  the 
environment.  Organochlorines  are 
deposited  in  the  fatty  tissues  of  animals 
eating  contaminated  food,  and 
bioaccumulate  in  high  concentrations  in 
animals  near  the  top  of  the  food  chain, 
such  as  peregrine  falcons.  Peregrine 
falcons  contaminated  with 
organochlorines  can  die  if  acutely 
poisoned,  but  a  serious  effect  of 
organochlorines  upon  peregrine  falcons 
in  North  America  resulted  from 
sublethal  doses  of  the  f>esticide  DDT. 
The  principal  metaboUte  of  DDT  is  DDE. 
DDE  prevents  normal  calcium 
deposition  during  eggshell  formation, 
causing  females  to  lay  thin-shelled  eggs 
that  often  break  before  hatching. 
Although  organochlorines  were  not 
used  in  areas  where  arctic  peregrine 
falcons  breed,  arctic  peregrine  falcons 
were  nevertheless  exposed  to 
organochlorines  because  they  and  some 
of  their  prey  species  migrated  through 
or  wintered  in  areas  of  organochlorine 
use.  Arctic  peregrine  falcon  populations 
may  have  declined  by  as  much  as  75 
percent  as  a  result  of  organochlorine- 
caused  mortality  and  reproductive 
impairment. 

As  a  result  of  population  declines, 
arctic  peregrine  falcons  were  protected 
in  1970  under  the  Endangered  Species 
Conservation  Act  of  1969.  TTiey  were 
later  afforded  the  greater  protection  of 
the  Endangered  Species  Act  of  1973 
upon  its  passage.  The  Act  and  its 
implementing  regulations  prohibit  the 
take  (includes  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect;  or  to  attempt  any  of  these), 
ship  in  interstate  commerce  in  the 
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course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  listed  species.  The  Act 
also  requires  review  of  all  activities 
funded,  jsermitted.  or  conducted  by 
Federal  agencies  to  consider  impacts  to 
endangered  or  threatened  species.  As  a 
result  of  the  prohibitions  and 
requirements  of  the  Act.  harvest  of 
peregrines  for  the  sport  of  falconry  was 
prohibited  and  jieregrine  falcon  nest 
sites  were  provided  protection.  The 
pivotal  action  in  aiding  the  recovery  of 
peregrine  falcons,  however,  was 
regulation  of  the  use  of  organochlorine 
pesticides.  The  use  of  DDT  was 
restricted  in  Canada  in  1970  and  in  the 
United  States  in  1973.  Restrictions  that 
controlled  the  use  of  other 
organ(x:hlorine  pesticides,  including 
aldrin  and  dieldrin.  were  imposed  in 
the  United  States  in  1974. 

Following  restrictions  on  the  use  of 
organochlorine  pesticides,  reproductive 
rates  in  arctic  peregrine  falcon 
populations  increased  and  populations 
began  to  expand  by  the  mid-  to  late- 
1970s.  By  1984.  the  recovery  of  arctic 
peregrine  falcons  had  progressed 
sufficiently  that  the  Service  reclassified 
the  subspecies  from  endangered  to 
threatened  (49  FR  10520.  March  20, 
1984)  The  number  of  arctic  peregrine 
falcons  continued  to  increase.  In  1991, 
the  Service  announced  that  it  was 
reviewing  the  status  of  the  threatened 
arctic  {>eregrine  falcon  to  determine  if  a 
proposal  to  delist  was  appropriate  (56 
FR  26969.  June  12.  1991).  On  the  basis 
of  all  available  information  and  the 
comments  received  in  response  to  the 
notice  of  status  review,  the  Service 
proposed  to  delist  the  subspecies  on 
September  30.  1993  (58  FR  51035).  A 
summary  of  the  information 
demonstrating  the  recovery  of  arctic 
peregrine  falcons  follows. 

Arctic  peregrine  falcons  nest  in  the  " 
tundra  regions  of  Alaska,  Canada,  and 
the  ice-free  perimeter  of  Greenland.  The 
exact  degree  of  population  decHne  and 
subsequent  recovery  has  been  poorly 
documented  because  most  breeding 
areas  are  extremely  remote  and  because 
there  were  few  population  studies  prior 
to  the  pesticide  era.  but  it  appears  likely 
that  the  species"  population  has 
expanded  3-fold  or  more  since  the  late 
1970s.  Counts  of  the  number  of  pairs 
found  breeding  in  one  area  in  Alaska 
and  three  areas  in  the  Northwest 
Territories.  Canada  (NWT).  follow: 
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'  From  Cade  et  al  1968;  White  and  Cade  1975. 

2  1978-1993 — ur>puUished  Service  data  on  file,  Fairbanks,  Alaska. 

3  Data  from  Shank  et  a/  i993;  Chrs  Shan*;,  Dept.  of  Renewabte  Resources,  Govt  of  NWT,  pers.  comm.,  1993. 
*  Data  from  Court  ef  al.  1988;  C.  Shank,  pers.  comm.,  1993. 


Population  size  has  increased  in  these 
four  areas,  although  the  rate  of  increase 
has  varied  among  areas.  Long-term, 
historical  data  are  not  available  from 
other  areas  within  the  breeding 
distribution  of  arctic  peregrine  falcons; 
however,  similar  trends  have  been 
observed  in  several  other  areas  for 
which  short-term  data  are  available.  The 
range-wide  population  size  remains 
unknown  because  so  few  areas  have 
been  thoroughly  sampled,  but  certainly 
the  breeding  population  now  numbers 
in  the  thousands.     » 

Only  one  local  po|)ulation  was  known 
to  have  been  extirpated;  this  was  a  small 
population  of  about  15  nesting  pairs  on 
the  north  slope  of  the  Yukon  Territory 
(Mossop  1988).  This  area  is  apparently 
being  gradually  recolonized  by 
individuals  from  adjacent  populations 
(Dave  Mossop,  Dept.  of  Renewable 
Resources,  Yukon  Territory,  pers. 
coram.,  1992). 

Counts  of  the  number  of  peregrine 
falcons  seen  passing  &xed  points  during 
migration  also  provide  evidence  of  the 
rapid  increase  m  ihe  number  of  arctic 
peregrint'  falcons  since  the  late  1970's. 
Although  some  of  the  peregrine  falcons 
seen  during  migration  are  American 
peregrine  falcons,  the  majority  seen  on 
the  east  coast  and  near  the  Great  Lakes 
are  arctic  peregrine  falcons  (Yates  et  al. 
1988;  William  S.  Clark,  Cape  May  Bird 
Observatory,  pers.  comm.,  1992;  Mueller 
et  al.  1988).  The  number  of  migrants 
seen  during  fall  migration  at  two  well- 
known  concentration  areas  on  the  east 
coast,  Ass<iteague  Island,  Maryland,  and 
Cape  May.  New  Jersey,  reflect  the 
overall  growth  of  the  arctic  pertgrine 
falcon  population.  In  the  years  1970- 
1975,  the  average  number  seen  per  year 
at  Asset eague  Island  was  about  100;  by 


1976-1979  the  average  number  had 
increased  to  310;  and  between  1990  and 
1993  an  average  of  564  were  counted 
(Seegar  and  Yates  1991 ;  Seegar  et  al. 
1993;  William  Seegar,  U.S.  Army.  I>ers. 
comm.,  1994).  At  Cape  May.  the  average 
number  seen  in  1976-1979  was  136;  by 
1990-1993,  the  average  number  seen  per 
year  was  588  (Schultz  et  al.  1992:  Paul 
Kerlinger,  Cape  May  Bird  Observatory, 
pers.  comm.,  1994).  Counts  conducted 
at  Cedar  Grove,  Wisconsin,  show  a 
similar  trend — the  number  seen 
decreased  in  the  1950's  and  1960's. 
reached  a  low  in  the  mid-1970's, 
increased  rapidly  in  the  1980's,  and  may 
now  equal  the  numbers  seen  in  the 
1930's  (Mueller  et  al.  1988). 

Review  of  Peregrine  Falcon  Recovery  Plan 

Four  regional  recovery  plans  were 
produced  by  the  Service  for  peregrine 
falcons.  The  Peregrine  Falcon  Recovery 
Plan,  Alaska  Population  (Alaska 
Recovery  Plan),  was  the  only  plan  that 
established  recovery  criteria  for  arctic 
peregrine  falcons.  The  Alaska  Recovery 
Plan,  while  including  both  arctic  and 
American  peregrine  falcons  nesting  in 
Alaska,  did  not  pertain  to  populations 
outside  of  Alaska;  recovery  objectives 
and  criteria  for  arctic  peregrine  falcon 
populations  in  Canada  and  Greenland 
were  never  established.  This  rule 
applies  only  to  arctic  peregrine  falcons 
so  only  those  sections  of  the  Alaska 
Recovery  Plan  that  pertain  to  arctic 
peregrine  falcons  are  mentioned  in  this 
discussion. 

The  Alaska  Recovery  Plan  was  written 
in  1982  using  the  best  information  then 
available.  It  included  a  strategy  for 
population  monitoring,  recovery 
objectives,  and  criteria  for 
reclassification.  The  monitoring  scheme 


proposed  that  breeding  siureys  be 
conducted  regularly  in  the  two  areas  in 
Alaska  (Colville  and  Sagavanirktok 
Rivers)  for  which  historical  population 
data  were  available.  The  Alaska 
Recovery  Plan  listed  four  parameters  to 
be  measured  in  the  study  areas  to  assess 
recovery  status  of  those  populations, 
and  established  an  objective  for  each  of 
the  parameters.  The  four  parameters  and 
objectives  were; 

(1)  Number  of  nesting  territories  occupied 
by  pairs  with  an  objective  of  38  total  pairs 
within  the  2  speci5ed  shidy  areas: 

(2)  Average  number  of  young  per  nesting 
attempt  with  an  objective  of  1.4  young  per 
nesting  attempt: 

(3)  Average  organochlorine  concentration 
in  eggs  with  an  objective  of  le«s  than  5  ppm 
DDE;  and 

(4)  Average  degree  of  eggshell  thinning 
with  an  objective  of  shells  averaging  not 
more  than  10  percent  thinner  than  pre-DDT 
era  eggs. 

The  .Alaska  Recover}'  Plan  based 
reclassification  criteria  upon  these 
objectives.  It  was  suggested  that  these 
objectives  should  be  met  for  5  years 
before  downlisting  to  threatened  status, 
and  the  parameters  should  remain 
constant  or  improve  during  the  ensuing 
5  years  before  delisting. 

Recovery  plans  and  objectives  are 
expected  to  guide  and  measure 
recovery,  but  are  intended  to  be  flexible 
enough  to  adjust  to  new  information. 
Research  conducted  since  the  Alaska 
Recovery  Plan  was  written  in  1982  has 
shown  that  some  of  the  recovery 
objectives  were  based  upon  incorrect 
assumptions.  A  discussion  of  the  tiasis 
of  each  objective,  the  current  status  of 
arctic  peregrines  as  measured  against 
the  objectives,  and  a  review  of  recent 
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information  portaining  to  the  objectives 
follows: 

( 1 1  The  objectiv*  of  )8  pain  occupying 
territoriM  in  the  two  study  arvu  was  bMed 
on  historical  data  and  assumed  that  there 
were  M  availablti  turritoriea  and  70  percent 
of  th«M  MTOuld  be  occupied  in  a  fully 
recovered  population  (7U  percent  x  51  ^361 
The  plan  «uxK<t«ted  that  36  or  more  pairs 
should  occupy  territories  for  10  or  more  years 
before  deli$iin«  Thirty-six  pairs  occupied  the 
areas  for  the  first  tune  in  1984,  and  the 
number  has  Increased  each  year  since  then 
Seventy-seven  pairs  were  present  In  the 
study  areas  in  1993.  the  tenth  consecutive 
year  in  which  this  objective  was  met.  The 
number  of  pairs  now  occupying  breedini; 
territories  (77)  Kreatly  exceeds  the  original 
estimate  of  the  number  of  available  territories 
(51). 

(2)  The  objective  of  1.4  young  per  pair  was 
based  upon  early  studies  of  arctic  perefirine 
falcons.  Productivity  exceeded  1.4  young  per 
pair  for  the  first  time  since  the  pesticide-era 
in  1982.  and  averaged  about  1.6  young  per 
pair  for  the  12-ye«r  period  of  1982-1993 

(3)  The  objective  of  DDE  residues  in  eggs 
averaging  leas  than  5  ppm  for  10  or  more 
years  was  baaed  upon  the  assumption  that 
arctic  peregrine  falcons  would  not  reproduce 
normally  as  long  as  residues  exceeded  this 
measure  (this  assumption  was  based  upon 
the  observation  that  peregrine  falcons  in  the 
Aleutian  Islands  reproduced  normally  in  the 
early  I970's  when  residues  in  eggs  averaged 
5  ppm).  Average  DDE  residues  declined 
below  5  ppm  in  arctic  peregrine  falcons  m 
Alaska  between  1964  and  1968.  but  it  is 
unclear  exactly  when  this  threshold  was 
crossed.  It  is  therefore  uncertain  if  the 
objective  has  been  met  for  at  least  10  year? 

However,  it  is  now  apparent  that  this 
objective  was  inappropriate,  normal 
reproduction  was  occurring  for  several  yeeni 
before  the  average  concentration  declined  to 
5  ppm  and  may  have  occurred  while  residues 
exceeded  10  ppm  The  exact  relationship 
between  DDE  residues  in  eggs  and 
reproductive  success  remains  unknown.  The 
Service  now  believes  that  It  is  most 
appropriate  to  gauge  "acceptable" 
contaminant  exposure  by  reproductive 
success.  Because  reproductive  success  has 
been  sufficient  to  allow  population  growth 
since  the  late  1970"s  and  the  objective  for  the 
production  of  young  (1.4  young  per  pair)  has 
been  met  or  exceeded  for  1 2  years,  the 
Service  considers  the  desired  objective  for 
exposure  to  organochlorines  to  have  been 
met. 

(4)  The  criterion  requiring  eggshells  to 
average  less  than  10  percent  thinner  than  pre- 
DDT  era  shells  was  based  upon  the 
observation  that  Peale's  peregrine  falcons  in 
the  Aleutian  Islands  reproduced  normally 
with  shells  8  percent  thinner  than  nonnal  in 
the  early  1970's.  This  assumed  that  peregrine 
falcons  could  not  reproduce  normally  if 
shells  were  more  than  10  percent  thinner 
than  normal.  Subsequent  field  work  has 
shown  this  to  be  incorrect.  Although  the 
degree  of  thinning  has  gradually  decreased 
over  time,  shells  collected  in  arctic  Alaska 
still  average  approximately  12.5  percent 
thinner  than  pre-DDT  era  shells. 
Reproduction,  however,  has  been  suHicient 


to  fuel  population  growth  since  the  late 
1970's.  and  productiviry  has  met  or  exceeded 
the  stated  objective  for  12  years  The  Service 
considers,  therefore,  that  the  basic  goal  that 
eggshell  thinning  not  significantly  affect 
reproduction,  population  growth,  or  recovery 
for  at  least  10  years,  has  been  met. 

In  summary,  the  Alaska  Recovery 
Plan  identified  four  parameters  to  be 
measured  in  two  study  areas  in  arctic 
Alaska  to  monitor  population  health 
and  recovery  Objectives  wen 
established  for  measuring  recovery  and 
indicating  when  downlisting  and 
delisting  were  appropriate.  The  plan 
su(^ested  that  the  four  objectives  were 
to  be  met  or  exceeded  for  5  years  prior 
to  downlisting  to  threatened  status  and 
an  additional  5  years  prior  to  delisting. 
Two  of  the  four  objectives  have  been 
met  for  the  10-year  interval  suggested  as 
a  prerequisite  for  delisting  However, 
knowledge  gained  subsequent  to  the 
writing  of  the  recovery  plan  indicates  , 
that  the  two  objectives  that  have  not 
been  met  were  based  upon  incorrect 
assumptions.  The  Service  concludes, 
based  upon  current  information,  that  the 
basic  goals  underlying  all  four 
objectives  have  been  reached — the 
number  of  pairs  occupying  territories  in 
two  study  areas  surpassed  the  objective 
for  the  tenth  consecutive  year  in  1993; 
productivity  surpassed  the  objective  for 
the  twelfth  year  in  1993;  DDE  residues 
in  eggs  have  not  prevented  population 
growth  and  recovery  since  the  late 
1970's;  and  eggshell  thinning  has  not 
inhibited  population  growth  and 
recovery  since  the  late  1970"s. 

Summary  of  Comments  and 
Recommendations 

In  the  September  30,  1993.  proposed 
rule,  the  Service  requested  that  all 
interested  parties  provide  information 
and  comments  on  the  status  of  arctic 
peregrine  falcons,  on  the  proposed 
delisting  of  the  subspecies,  and  on  the 
draft  monitoring  plan  included  in  the 
delisting  proposal.  The  appropriate 
foreign,  state  and  provincial 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  pariies  were  contacted  and 
encouraged  tq  comment.  During  the  90 
day  comment  period.  39  responses  were 
received  by  the  Service.  Responses  were 
received  firom  one  Federal  agency.  9 
foreign  governments,  16  State 
governments,  and  13  organizations  or 
private  individuals.  No  requests  for 
public  hearings  were  received. 
Comments  concerning  the  status  of 
arctic  peregrine  falcons  and  the 
proposed  delisting  are  presented  below; 
comments  that  addressed  the  proposed 
monitoring  plan  are  presented  in  the 
Monitoring  Plan  section  of  this  rule. 


Of  the  39  responses.  24  (61  percent) 
expressed  support  for  delisting.  5  (13 
percent)  opposed  delisting,  and  10  (26 
percent)  stated  no  position.  Of  those 
expressing  support  for  delisting,  1 1  (the 
government  of  Trinidad  and  Tobago,  8 
State  governments,  and  2  organizations) 
specifically  addressed  the  need  for  the 
Service  to  implement  the  proposed, 
p)ost-deUsting  monitoring  plan.  Two  of 
those  (the  government  of  Trinidad  and 
Tobago  and  the  State  of  Pennsylvania) 
stated  that  their  support  for  delisting 
was  contingent  upon  implementation  of 
the  monitoring  plan.  One  nation 
(France,  which  governs  the  colony  of 
French  Guiana  in  South  America),  three 
individuals  and  one  conservation 
organization  opposed  delisting.  No 
position  on  delisting  was  given  by  the 
governments  of  Canada  or  Greenland, 
which  are  the  only  nations  other  than 
the  United  States  in  which  arctic 
peregrine  falcons  nest. 

Responses  to  the  Service's  proposal  to 
delist  arctic  p)eregrine  falcons  contained 
several  concerns.  In  some  cases,  similar 
or  identical  concerns  were  raised  by 
more  than  one  individual  or  party 
submitting  comments.  Similar 
comments  have  been  grouped;  the 
different  comments  and  the  Ser\'ice's 
response  to  each  are  listed  below. 

Comment  1 .  Arctic  peregrine  falcons 
are  still  at  risk  from  natural  and  human- 
caused  factors.  Additionally,  pesticides, 
in  low-level  concentrations,  may 
interact  synergistically  with  other 
human-caused  or  natural  stresses  to 
negatively  affect  arctic  peregrine 
falcons. 

Service  response:  The  Service 
recognizes  that  little  is  known  of  the 
effects  of  low-level  f)esticide 
contamination  upon  arctic  peregrine 
falcons  and  the  synergistic  interactions 
of  pesticides  with  other  decimating 
factors.  However,  the  Service  must  base 
its  decision  to  Ust  or  delist  species  upon 
the  factors  discussed  in  the  "Summary 
of  Factors  Affecting  the  Species"  section 
of  this  rule.  A  species  is  protected  if  one 
or  more  of  the  five  factors  affects  its 
continued  existence.  Since  the  late 
1970's,  arctic  peregrine  falcon 
populations  have  steadily  increased  in 
size,  indicating  that  the  cumulative  and 
synergistic  effects  of  pesticides  and 
other  decimating  factors  have  been 
insufficient  during  this  interval  to 
threaten  arctic  peregrine  falcons  at  the 
population  level.  The  monitoring  plan 
included  in  this  rule  is  designed  to 
detect  any  possible  changes  in  the  status 
of  the  subspecies  following  dehsting. 
regardless  of  what  factor  or  combination 
of  factors  prompts  the  change  in  status. 
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Comment  2:  The  use  of  pesticides 
may  increase  in  Latin  America  as 
agricultural  development  proceeds. 

Senice  response:  The  Service  is 
concerned  that  arctic  peregrine  falcons 
and  their  migi^tory  prey  are  exposed  to 
pesticides  during  migration  and  the 
winter.  Decreasing  residues  in  blood 
and  eggs  show  that  contamination  with 
pesticides  is  declining,  however,  despite 
continued  agricuhural  development  in 
Latin  America.  As  part  of  the  post- 
delisting  monitoring  effort,  the  Service 
will  continue  to  monitor  pesticide 
residues  in  arctic  peregrine  falcon  blood 
and  eggs  so  an  increase  in 
contamination  can  be  documented. 

Comment  3:  The  i>otential  for  over- 
utilization  of  arctic  peregrine  falcons  for 
falconry  following  delisting  has  been 
underestimated  by  the  Ser\'ice. 

Service  response:  Take  of  arctic 
peregrine  falcons  will  remain  prohibited 
under  the  Act  in  the  conterminous  48 
States  by  the  listing  of  all  Falco 
peregrinus  wherever  found  in  the  wild 
due  to  similarity  of  appearance.  In 
Alaska  take  will  be  governed  by  the 
Migratory  Bird  Treaty  Act  (16  U.S.C. 
703  et  seq.).  Section  2  of  the  Migratory 
Bird  Treaty  Act  requires  that  in 
adopting  regulations  for  the  take  of 
migratory  birds,  the  Secretary  of  the 
Interior  is  to  ensure  that  take  is 
compatible  with  the  protection  of  the 
species.  Therefore,  take  of  arctic 
peregrines,  as  with  other  migratory 
birds,  will  be  regulated  so  as  to  provide 
for  adequate  conser\ation  of  the 
subspecies. 

Comment  4:  The  anatum  Peregrine 
Recovery  Team,  Canadian  Wildlife 
Service,  expressed  concern  about 
harvest  for  falconry  following  delisting. 
This  Team  asked  that  the  Service  ensure 
that  capture  of  migrant  falcons  will  not 
remove  birds  from  breeding  populations 
not  yet  completely  recovered.  They 
suggested  that  this  could  be 
accomplished  by  allowing  take  only  on 
the  breeding  grounds. 

Service  response:  Take  of  arctic 
peregrine  falcons  migrating  through  the 
48  conterminous  States  will  be 
prohibited  under  the  Act  due  to  the 
listing  of  all  Falco  peregrinus  due  to 
similarity  of  appearance.  Moreover,  the 
management  of  migrator}-  birds, 
including  arctic  peregrine  falcons,  is 
governed  in  the  United  States  by  the 
Migratory  Bird  Treaty  Act.  The 
Migratory  Bird  Treaty  Act  provides  for 
the  cooperative  protection  of  migratory 
bird  resources  that  are  shared  by  the 
Treaty  signatory  nations,  including 
Canada.  As  the  Service  develops 
regulations  allowing  the  harvest  of 
arctic  peregrine  falcons,  the  concerns  of 
other  nations  with  which  the  United 


States  shares  this  resource  will  be 
addressed.  In  particular,  the  Service  will 
work  with  the  appropriate  Canadian 
officials  to  provide  for  the  protection  of 
breeding  populations  that  have  not 
recovered  to  the  satisfaction  of  Canadian 
resource  managers  and  recovery  teams. 

Comment  5:  The  Florida  Game  and 
Fresh  Water  Fish  Commission  pointed 
out  that  the  Service  was  incorrect  in 
stating  that  arctic  peregrine  falcons 
winter  exclusively  in  Latin  America.  An 
estimated  200-300  arctic  peregrine 
falcons  over-winter  in  Florida  each  year. 

Service  response:  The  Service 
acknowledges  that  some  of  the  peregrine 
falcons  over-wintering  in  Florida  are 
undoubtedly  of  the  arctic  subspecies. 
The  Serv  ice  has  uf^iated  its  information 
on  the  subspecies  to  reflect  this 
correction. 

Comment  6:  The  final  rule  delisting 
arctic  peregrine  falcons  should  be 
modified  to  include  those  American 
peregrine  falcons  that  nest  north  of  55 
degrees  N  latitude.  This  is  appropriate 
because  the  northern  American 
peregrine  falcons  have  recovered 
similarly  to  arctic  peregrine  falcons. 
Limiting  the  dehsting  rule  to  arctic 
peregrine  falcons  is  confusing, 
inconsistent,  and  ignores  a  large  portion 
of  a  stable,  recovered,  and  definable 
population  of  American  peregrine 
falcons. 

Service  response:  The  Service  listed 
arctic  and  American  peregrine  falcons 
as  endangered  under  the  Endangered 
Species  Protection  Act  in  1970.  They 
were  hsted  separately,  by  subspecies,  in 
order  to  differentiate  these  subspecies 
fi-om  Peale's  peregrine  falcons,  which 
did  not  warrant  or  receive  protection. 
Arctic  and  American  peregrine  falcon 
populations  were  affected  by  pesticides 
differently— arctic  peregrine  falcons  did 
not  decline  to  the  same  extent  as 
American  peregrine  falcons  and  they 
recovered  more  quickly  after  the  use  of 
organochlorine  pesticides  was 
restricted.  Additionally,  although  the 
recovery  of  arctic  peregrine  falcons 
appears  to  have  progressed  to  a 
comparable  degree  throughout  the  range 
of  the  subspecies.  American  peregrine 
falcons  have  recovered  to  dissimilar 
degrees  and  at  various  rates  in  different 
portions  of  their  range.  As  a  result,  the 
Service  is  handling  the  reclassification 
of  American  peregrine  falcons 
separately. 

Comment  7:  It  is  difficult  to  identify 
subspecies  of  peregrine  falcons  in  the 
wild.  The  conservation  of  listed 
subspecies,  which  may  be  confused 
with  arctic  peregrine  falcons,  will  be 
compromised  if  arctic  peregrine  falcons 
are  delisted. 


Service  response:  The  Service 
considers  all  Falco  peregrinus  in  the 
conterminous  48  States  to  be 
endangered  under  the  similarity  of 
appearance  provision  of  the  Act  and  this 
consideration  will  not  be  affected  by 
dehsting  arctic  peregrine  falcons  (see 
Effects  of  This  Rule  section  below).  This 
is  to  ensure  that  protection  given  to 
American  peregrine  falcons,  currently 
considered  to  be  endangered,  is  not 
weakened  by  confusion  with  members 
of  other  subspecies.  Although  this 
protection  pertains  only  to  peregrine 
falcons  in  the  United  States,  the  Service 
hopes  that  other  nations,  where  tlie 
subspecies  ranges  overlap,  will  similarly 
regard  all  peregrine  falcons  as 
endangered  in  order  to  assist  the  full 
recovery  of  American  peregrine  falcons. 

Comment  8;  Delisting  will  affect 
international  laws  and  legislation. 
Service  response:  This  final  rule 
applies  only  to  United  States  domestic 
law.  All  peregrine  falcons  are  hsted 
imder  Appendix  I  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  Delisting  arctic  peregrine 
falcons  under  the  Act  will  not  directly 
affect  classification  of  the  species  or 
subspecies  under  CITES.  Separate 
procedures  to  delist  the  subspecies 
under  CITES  can  be  pursued.  Such 
amendments  of  the  CITES  appendices 
are  done  cooperatively  by  the  niunerous 
parties  to  the  Convention  in  accordance 
with  provisions  outlined  in  the 
Convention's  Articles  XV  and  XVI. 
There  are  no  other  international  laws  or 
legislation  that  will  be  affected  by  this 
delisting. 

Comment  9:  The  opinions  of  Canada 
and  Greenland,  countries  principally 
involved,  have  not  been  sohcited. 
considered,  or  provided. 

Service  response:  The  Service 
aimounced  on  June  12,  1991,  that  it  was 
reviewing  the  status  of  arctic  peregrine 
falcons  and  considering  whether 
proposing  to  delist  the  subsi>ecies  was 
warranted.  The  Service  notified  the 
federal  governments  of  Canada  and 
Greenland  of  the  status  review  and 
asked  that  they  provide  pertinent 
information  and  comments  on  whether 
delisting  was  appropriate.  Neither 
nation  stated  a  position  on  delisting  but 
numerous  biologists  and  resource 
managers  within  Canada  provided  the 
Service  with  information  on  the  status 
of  the  subspecies  in  Canada.  On 
September  30. 1993,  the  Service 
proposed  to  delist  the  subspecies  and 
again  the  governments  of  Canada  and 
Greenland  were  asked  to  provide 
information  and  to  comment  on 
delisting.  The  response  of  the  anatum 
Peregrine  Falcon  Recovery  Team, 
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Canaciian  VVildiife  Service.  sUled  Lhdt 
"the  proposal  to  raniuve  the  arctic 
peregrine  falcon  from  the  U.S.  list  of 
endangered  and  ihreatened  wildlife 
seems  well  justified  by  the  population 
increaMM  and  sustained  productivity 
that  is  docusBflfUed  in  the  September  30, 
1 993  Fadarai  Register. "  One  specific 
concom  was  raised  (see  Comment  4 
above)  concerning  the  harvest  of  arctic 
peregrine  falcons  for  falconry,  this 
concern  will  be  addressed  by  the 
Service  when  harvest  regulations  are 
formulated  under  the  Migratory  Bird 
T^aty  Act.  No  comments  were  received 
from  the  government  of  Greenland. 

Comment  10:  The  data  presented  in 
the  proposal  indicate  that  populations 
in  soma  areas  have  declined  fnr  the  last 
two  years.  The  Service  attempted  to 
discount  this  trend  as  being  the  result  of 
"exceptional  years." 

Servire  nsponae:  Surveys  of  nesting 
peregrine  falcons  at  Hope  Bay  arul 
Coppermine,  NWT,  are  condiujted  by 
helicopter  at  about  the  time  that  falcons 
in  these  areas  are  hatching  (ShanJi  et  aJ. 
1993).  Failed  or  non-nesting  pairs  may 
be  absent  at  nesting  cliffs  duruig  singie, 
brief  visits  to  cUfls.  so  may  go 
undetected  in  this  type  of  survey  (C. 
Shank,  pers.  comm..  1992).  As  a  result, 
annual  variation  in  the  number  of  pairs 
counted  can  be  greatly  affected  fay 
annual  variation  in  nesting  success.  In 
years  with  good  sucx:ess.  most  pairs 
have  viable  nests  and  are  present  when 
nest  sites  are  checked.  In  years  with 
poor  nest  success,  many  pairs  may  have 
failed  by  the  time  surveys  are  cooducted 
and  the.adults  may  go  undetected. 
Annual  variation  in  nesting  success  is 
large  at  Hope  Bay  and  Coppermine,  and 
is  probably  caused  by  the  extreme 
weather  conditions  found  near  the  coast 
in  arctic  areas  (C.  Shank,  pers.  conun.,  ^ 
1992). 

R^resKion  analysis  provides  a  means 
of  detecting  and  describing  trends  in  the 
number  of  pairs  found  at  these  areas 
despite  aimual  variation.  Regression 
analysis  shows  that  the  number  of  pairs 
at  Coppermine  and  Hope  Bay  has 
increased  significantly  since  surveys 
began  and  that  the  rate  of  population 
growth  has  averaged  about  10  percent 
per  year.  Furthermore,  surveys  in  1993 
showed  a  alight  increase  from  the 
previous  year  at  Hope  Bay  and  a 
substantial  increase  from  1992  at 
Coppermine  (see  SUMMAWY  section 
above).  The  Service  believes,  therefore, 
that  despite  several  short-term  decreases 
in  the  number  of  pairs  detected,  local 
populations  at  both  Hope  Bay  and 
Coppermine  have  shown  considerable 
growth  in  the  last  10  to  12  years. 
Furthermore,  the  Service  believes  that 
decreases  seen  between  1990  and  1992 


do  not  uidi(.ale  that  populations  are 
deciiiUAg  in  either  area. 

Comment  11:  The  recovery  plan 
establiahed  four  criteria  to  be  rotA  before 
delisting  should  be  considered  but  only 
two  of  the  four  currently  have  been  me* 
The  data  on  organochlorine 
concantrations  in  eggs  and  eggshell 
thickness  (the  tvro  crltatia  that  have  not 
been  met)  are  unpuUkited  ajxi  as  such 
have  not  been  verified  and  validated  by 
scientists. 

Service  rrsponse:  As  required  by  the 
Act.  the  Service  coUetned  all  available 
information  on  the  status  of  arctic 
peregrine  blcons  before  deciding 
whether  delisting  was  wananted.  Much 
of  the  available  infdmiatioc  is 
unpubUshed.  in  using  unpublished 
data,  the  Service  is  able  to  include  the 
most  recently  acquired  data  as  well  as 
data  collected  by  a  broader  array  of 
sources.  The  Service  recognizes. 
however,  thai  unpublished  data  have 
not  been  subjected  to  review  by  the 
scientific  community. 

The  unpublished  data  and  the 
Service's  intarpratation  of  that  data  were 
presented  to  the  soentiQc  community 
for  review  in  the  proposal  to  delist, 
which  was  published  m  the  Federal 
Ragislar  (Septanbar  30.  1993)  Since  the 
Federal  la|^iiar  is  not  widely  read 
among  scientists,  the  Service  sent  copies 
to  and  requested  comments  from  over 
30  profsssianal  biologists  that  have 
worked  writh  peregrine  falcons  m 
Greenland.  Canada,  and  the  United 
States  Additionally,  copies  were  sent  to 
mamben  of  the  Western  Peregrine 
Falooo  Recovery  Team,  a  number  of 
professional  omithoiogical 
orgaaizatiaaa.  the  appropriate  natural 
vresouroe  agHfnnm  in  seven  provinces 
_]Wid  territories  in  Canada,  and  every 
State  fish  and  game  agency  in  the 
United  States.  Several  professiooal 
biologists  or  reeouroe  managers 
expressed  support  for  delisting — noi>e 
expressed  opposition  to  delisting. 
Furthermore,  neithar  the  validity  of  any 
data  contained  in  the  proposal  nor  the 
Service's  interpretation  of  the  data  were 
questioned. 

Summary  of  Factors  Affecting  the 
r^pecies 

According  to  the  Act  and 
implementing  regulations  outlined  in  50 
CFR  part  424.  a  species  shall  be  listed 
if  the  Secretary  of  the  Intenor 
determines  that  ooe  or  more  of  five 
factors  listed  in  secdm  4(<iKl)  of  the  Act 
threatens  the  continBed  existence  of  tike 
species.  A  species  may  tie  delisted, 
according  to  ^24  11(d).  if  the  best 
scientific  and  commercial  data  available 
substantiate  that  the  species  is  neittier 


Endangered  or  Threatenwl  for  one  of  the 
following  reasons: 

1.  Extinction; 

2.  Recovery;  or 

2.  Chiginal  data  for  classification  of 
the  species  were  in  error. 

After  a  thorough  rB\new  of  all 
available  information,  the  Service  has 
determined  that  arctic  peregrine  falcons 
are  no  longer  endangered  or  threatened 
with  extinction.  A  substantial  recovery 
has  taken  place  since  the  1970's,  and 
none  of  the  five  factors  addressed  in 
section  4(a)(1)  of  the  Act  currently 
jeopardizes  the  continued  existence  of 
arctic  peregrine  falcons.  These  factors 
and  their  relevance  to  arctic  peregrine 
falcons  are  as  follows: 

A.  The  present  or  threatened 
destnii'l/on,  modification,  or 
curtailment  of  its  habitat  or  range. 
Arctic  peregrine  falcons  nest  in  arctic 
tundra  regions  of  Alaska.  Caoada.  and 
Greenland.  They  migrate  through  the 
mid-latitudes  of  North  America  acrose  a 
broad  front,  but  concentrate  in  some 
coastal  and  estuarine  areas  along  the 
Atlantic  coast  and  Gulf  ef  Mexico. 
Migrants  also  pass  through  inland  areas 
including  the  Great  Lakes,  Gnat  Plains, 
and  Rocky  Mountains,  although  the 
relative  importance  of  coastal  and 
inland  habitats  to  migrants  is  unknown. 
Most  arctic  peregrine  falcons  spend  the 
winter  in  Latin  America,  but  some 
winter  as  far  north  as  southern  Florida. 
Although  the  rate  of  habitat  alleration  in 
nesting,  migration,  and  wmtering 
habitats  is  greater  now  than  in  the  past, 
the  rapid  increase  in  the  number  of 
arctic  peregriiw  falcons  during  the  la«t 
15  years  indicates  that  habitat 
modification  does  not  currently  threaten 
the  continued  existence  of  the 
subspecies. 

B.  Over-utilization  for  commerciai, 
recreational,  scientific,  or  educational 
purposes.  Delisting  of  the  Arctic 
peregrine  falcon  will  not  result  in  the 
over-utilization  of  the  subspecies  for  the 
following  reasons.  All  Falco  peregrinus 
found  in  the  wild  in  the  conterminous 
48  States  are  listed  as  endangered  due 
to  similarity  of  appearance.  Therefore, 
take  of  arctic  pf^regrine  falcons 
migrating  thnnijih  the  conterminous  48 
States  will  be  prohibited  hv  the  .^^t. 
Additionally,  the  take  of  all  migratory 
birds,  including  arctic  peregnne  falcons, 
is  governed  bv  the  Migratory  Bird  Treaty 
Act  and  the  corresponding  regulations 
codified  in  50  CFR  Part  21.  Migratory 
bird  regulations  allow  for  the  take  of 
wild  peregrine  fBi<x>n5  sTitiw^ient  to 
obtaining  a  pt^miit.  for  re<Tn»ational. 
scientific,  and  educational  purfKwes,  but 
require  that  harvest  is  limited  to  levels 
that  prevent  over-utilization. 


C.  Disease  or  predation.  Although 
individuals  may  be  vulnerable  to 
disease  or  predation,  these  factors  are 
not  knowm  to  affect  arctic  peregrine 
falcons  at  the  population  level. 

D.  The  inaaequacy  of  existing 
regulatory  mechanisms.  Arctic 
peregrine  falcons  will  remain  protected 
by  the  similarity  of  appearance 
provision  of  the  Act  while  in  the 
conterminous  48  States  as  long  as  other 
subspecies  occurring  in  this  area  remain 
listed.  This  protection  will  not  extend 
beyond  such  time  that  other  peregrine 
falcons  occurring  in  those  areas  are 
removed  from  the  list  of  endangered  and 
threatened  wildlife. 

Arctic  peregrine  falcons  are  also 
protected  by  the  Migratory  Bird  Treaty 
Act,  which  governs  the  taking,  killing, 
possessing,  transportation,  and 
importation  of  migratory  birds,  their 
eggs,  parts,  and  nests.  A  more  thorough 
discussion  of  the  protection  offered  by 
the  Migratory  Bird  Treaty  Act  is 
included  in  the  Effects  of  This  Rule 
section  below. 

In  addition  to  Federal  laws  governing 
the  taking  of  arctic  peregrine  falcons 
within  the  United  States,  international 
agreements  govern  the  transport  of 
arctic  peregrine  falcons  across 
international  borders.  The  Convention 
on  International  Trade  in  Endangered 
Species  (CITES)  is  an  international 
agreement  that  regulates  trade  in  species 
threatened  with  extinction  and  those 
that  may  become  threatened  if  trade  is 
not  regulated.  The  arctic  peregrine 
falcon  is  currently  listed  under 
Appendix  I  of  CITES,  and.  as  a  result, 
international  trade  in  arctic  peregrine 
falcons  is  restricted  by  the  United  States 
and  122  other  signatory  nations.  This 
final  rule  only  affects  United  States 
domestic  endangered  species  law  and 
does  not  result  in  removal  of  arctic 
peregrine  falcons  from  Appendix  I  of 
CITES. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  There 
is  general  agreement  within  the 
scientific  community  that 
contamination  with  organochlorine 
pesticides  was  the  principal  factor 
responsible  for  the  decline  of  arctic 
peregrine  falcons.  The  population 
decline  was  likely  a  result  of  both 
reproductive  impairment  from  sublethal 
dosage  and  direct  mortality  from  lethal 
dosage,  although  the  relative  importance 
of  those  two  factors  remains  unknovm. 
Change  in  population  size,  therefore,  is 
the  best  indicator  of  the  total  impact  of 
pesticides  because  population  size  is 
affected  by  both  direct  mortality,  which 
IS  extremely  difficult  to  measure  in  wild 
populations,  and  reproductive 
impairment,  which  is  more  easily 


quantified  in  the  vdld.  The  consistent 
growrth  in  arctic  peregrine  falcon 
numbers  since  the  late  1970's, 
previously  discussed  in  the  Background 
section  of  this  rule,  provides  the 
strongest  supporting  evidence  that 
organochlorine  pesticides  no  longer 
pose  a  threat  at  the  population  level. 

The  use  of  organochlorine  pesticides 
was  restricted  in  the  United  States  and 
Canada  in  the  early  1970's.  Their  use  in 
Latin  America  continues,  however,  and 
some  arctic  peregrine  falcons 
undoubtedly  vmiter  in  areas  where 
organochlorines  are  currently  used.  It 
has  been  shown,  by  comparing  blood 
samples  collected  during  fall  and  spring 
migration,  that  migrant  peregrine 
falcons  accumulate  pesticides  while 
wintering  in  Latin  America  (Henny  ef 
al.  1982).  Additionally,  some  of  the 
avian  prey  utilized  by  arctic  peregrine 
falcons  during  the  summer  in  arctic  and 
subarctic  areas  also  winter  in  Latin 
America.  Many  of  these  prey  return  to 
their  northern  nesting  areas  with 
pesticide  residues  accumulated  during 
the  winter  (Fyfe  et  al.  1990).  Peregrine 
falcons  preying  upon  these  birds  during 
the  summer  are  thus  further  exposed  to 
Latin  American  pesticides.  Pesticide  use 
in  Latin  America,  however,  may  never 
have  been  great  enough  to  cause  a 
decline  in  the  number  of  arctic 
peregrine  falcons.  The  vndespread 
reproductive  failure  and  population 
crash  coincided  vdth  the  period  of 
heav7  organochlorine  use  in  the  United 
States,  and  a  noticeable  increase  in 
productivity  occurred  in  Alaska  within 
a  few  years  follovmig  restrictions  on  the 
use  of  organochlorines  in  the  United 
States. 

Furthermore,  the  exposure  of  arctic 
peregrine  falcons  to  organochlorines 
continues  to  decrease.  Average  DDE 
residues  in  blood  collected  from 
peregrine  falcons  during  spring 
migration  in  Texas  decreased  38  percent 
between  1978-1979  and  1984  (Henny  et 
al.  1988).  Pesticide  residues  in  arctic 
peregrine  falcon  eggs  have  decreased 
similarly.  A  sample  of  eggs  from  9 
clutches  collected  in  arctic  Alaska  in 
1968  averaged  (geometric  mean,  wet 
weight  basis)  23.5  ppm  DDE  with  a 
maximum  of  99  ppm  (Jeff  Lincer, 
BioSystems  Analysis,  pers.  comm..  in 
litt..  1992).  By  the  late  1970*s  to  early 
1980's.  the  average  DDE  concentration 
in  eggs  collected  from  19  clutches  had 
declined  to  9.3  ppm  with  a  maximum  of 
46.4  ppm  (unpubl.  Service  data,  on  file 
in  Fairbanks,  Alaska).  In  1990-1991. 
eggs  from  13  clutches  averaged  3.3  ppm 
with  a  maximum  of  5.3  ppm  (unpubl. 
Service  data,  Fairbanks,  Alaska).  Similar 
trends  were  observed  in  Canada. 
Residues  in  eggs  collected  in  arctic 


Canada  averaged  9.9  ppm  DDE  in  1965- 
1972  (maximum  72.0);  8.5  ppm  in  1973- 
1979  (max.  19.6);  and  6.8  ppm  (max. 
18.5)  in  1980-1986  (Peakall  etal.  1990). 
Eggs  &t)m  36  clutches  collected  at 
Rankin  Inlet.  NWT.  in  1981-1986 
averaged  7.6  ppm  DDE  (Court  et  al. 
1990).  Eggs  collected  in  Greenland 
between  1972  and  1978  averaged  12.8 
ppm  DDE  (Bumham  and  Mattox  1984). 
but  by  1981  and  1982  the  maximum 
(average  not  given)  in  9  eggs  was  9.1 
ppm  (Mattox  and  Seegar  1988).  To  put 
these  values  in  perspective, 
concentrations  of  DDE  in  peregrine 
falcon  eggs  in  excess  of  15  to  20  ppm 
(parts  per  milUon.  wet  weight  basis)  are 
associated  with  high  rates  of  nesting 
failure;  if  residues  average  less  than  this 
critical  level,  productivity  is  usually 
sufficient  to  maintain  population  size 
(Peakall  ef  al.  1975;  Newton  ef  al.  1989). 
Residues  of  other  organochlorines  in 
arctic  peregrine  falcon  eggs  have  also 
decreased  since  the  1970's,  and  residues 
are  currently  well  below  concentrations 
associated  with  reproductive 
impairment  or  population  declines. 

Most  researchers  consider  DDE- 
caused  eggshell  thirming  to  be  the 
proximate  factor  that  caused  peregrine 
falcon  populations  to  decline  in  North 
America.  Average  eggshell  thickness 
decreased  by  as  much  as  24  percent  in 
Alaska  during  the  peak  period  of 
organochlorine  contamination.  This 
decreased  eggshell  thickness  correlated 
with  greatly  reduced  reproductive 
success.  Eggshell  thickness  has 
increased  significantly  since  the  use  of 
DDT  was  restricted  in  the  United  States, 
but  pesticides  accumulated  in  Latin 
America  still  affect  shell  thickness. 
Shells  fixim  Rankin  Inlet.  NWT. 
collected  in  1981-1986  averaged  15.8 
percent  thiimer  than  pre-DDT  shells 
(Court  etal.  1990).  Alaskan  shells 
collected  in  1979-1984  averaged  13.4 
percent  thinner  than  pre-DDT  thickness 
measurements,  and  shells  collected  in 
1988-1991  averaged  ab«ut  12  percent 
thinner.  Peregrine  populations  are 
expected  to  decrease  in  size  if  eggs  have 
shells  averaging  at  least  17  percent 
thirmer  than  normal  while  populations 
with  eggs  averaging  less  than  17  percent 
thinning  generally  remain  stable  or  ran 
increase  in  size  (Kiff  1988).  Although 
arctic  pieregrine  falcon  eggs  remain 
vulnerable  to  an  increase  iil  exjtesure  to 
organochlorines.  eggshell  thinning  has 
been  insufficient  to  prevent  widespread 
population  recovery  since  the  late 
1970's. 

Reproductive  success  is  another 
parameter  used  in  measuring  the  effects 
of  pesticide  poisoning  upon  peregrine 
falcons.  "Normal"  productivity  rates 
vary  among  regions;  therefore,  it  is 
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difficult  to  a&sess  the  health  of  a  local 
population  based  upon  productivity  rate 
alone.  In  Alaska,  productivity  reached 
its  lowest  level  of  about  0.6  yg/pr  in  the 
mid  1970"s.  Productivity  improved  in 
the  late  1970's.  reaching  0.9  yg/pr  in 
1979.  From  1980  to  1993  it  varied 
between  1.3  and  2.0  yg/pr.  which  wa« 
sufficient  to  support  an  average  annual 
increase  in  the  breeding  population  size 
of  about  9  percent  (unpublished  Service 
data  on  file.  Fairbanks.  Alaska).  \n 
Canada,  a  decrease  in  the  productivity 
of  arctic  peregrine  falcons  was  never 
clearly  documented,  although 
populations  decreased  in  size  so 
productivity  almost  certainly  declined. 
At  Rankin  Inlet.  NWT,  productivity 
averaged  about  1.5  yg/pr  between  1981 
and  1992  (Court  et  al.  1988;  C.  Shank, 
pers.  coram.,  1991.  1992).  although 
annual  productivity  varied 
tremendously  in  response  to  variation  in 
weather  conditions  (Court  et  al.  1988). 
Productivity  in  Ungava  Bay,  Quebec, 
reached  a  low  of  1.33  yg/pr  in  1970,  and 
exceeded  2.7  yg/pr  in  each  of  3  surveys 
conducted  since  1980  (Bird  and  Weaver 
1988;  David  Bird,  pers.  coram.,  in  litt.. 
1991).  Reproductive  rates  have 
remained  high  in  Greenland  since 
observation  began  in  1972.  hi  western 
Greenland  productivity  from  1972  to 
1992  remained  at  least  1.80  yg/pr 
(William  Mattox.  Greenland  Peregrine 
Falcon  Survey,  pers.  comm.,  in  litt.. 
1992).  Similarly,  in  southern  Greenland, 
production  remained  high  from  1981  to 
1991  (Knud  Falk.  Omis  Consult  A/S. 
pers.  comm.,  in  litt.,  1992). 

The  only  recent  measurable  effect 
presumably  attributable  to 
organochlorine  use  in  Latin  America  has 
bwn  found  in  Rankin  Inlet  in  the  NWT. 
Between  1982  and  1986.  pesticides 
caused  about  10  percent  of  the  nesting 
pairs  to  fail,  but  average  productivity 
within  the  population  was  high,  and 
numbers  were  stable  at  the  extremely 
high  density  of  one  pair  pet  1 7  square 
kilometers  (Court  et  al.  1988).  Despite 
the  effect  on  a  diSiall  portion  of  the  pairs, 
the  overall  impact  to  the  population  in 
this  area  was  minimal.  There  has  been 
no  other  recent  evidence  of  pesticide- 
caused  reproductive  failure  found  in 
any  other  arctic  peregrine  falcon 
population  studied. 

In  summary,  the  reproductive  failure 
and  resultant  population  crash  seen  in 
arctic  peregrine  falcons  were  likely  the 
result  of  the  heavy  use  of 
organochlorines  in  the  United  States 
and  possibly  Canada.  However,  artlic 
peregrines  are  still  exposed  to 
organochlorine  pesticides  due  to 
continuing  use  in  Latin  America. 
Because  organisms  at  the  lop  of  the  food 
chain  bioaccumulate  environmentally 


stable  contaminants,  arctic  peregrine 
falcons  remain  vulnerable  and  could 
suffer  from  an  increase  in  the  use  of 
organochlorines  or  the  widespread  use 
of  other  stable  toxins  that  affect  survival 
or  reproduction.  The  concentration  of 
organochlorines  in  arctic  peregrine 
falcon  tissues  continues  to  decline, 
though,  and  is  currently  well  below 
those  levels  associated  v^th  population 
declines.  The  widespniad  recovery  of 
arctic  peregrine  falcon  populations  is 
convincing  evidence  that  pesticides  and 
other  contaminants  do  not  currently 
threaten  the  continued  existence  of  the 
subspecies. 

The  Service  has  carefully  reviewed  all 
available  scientific  and  commercial  data 
and  concluded  that  the  threat  or  threats 
that  caused  arctic  penjgrine  falcon 
populations  to  decline  no  longer  pose  a 
risk  to  the  continued  survival  of  the 
subspecies.  A  widespread  recovery  has 
followed  restrictions  on  the  use  of 
organochlorine  pesticides  in  the  United 
States  and  Canada.  This  recovery 
indicates  that  the  subspecies  is  no 
longer  endangered  or  likely  to  become 
endangered  within  the  foreseeable 
future  in  a  significant  portion  of  its 
range.  Under  these  circumstances, 
removal  from  the  list  of  threatened  and 
endangered  wildhfe  is  appropriate. 

In  accordance  with  5  U.S.C.  553(d), 
the  Service  has  determined  that  this  rule 
relieves  an  existing  restriction  and  good 
cause  exists  to  make  the  effective  date 
of  this  rule  immediate.  Delay  in 
implementation  of  this  delisting  would 
cost  government  agencies  staff  time  and 
monies  conducting  formal  section  7 
consultation  on  actions  which  may 
affect  species  no  longer  in  need  of  the 
protection  under  the  Act.  Relieving  the 
existing  restriction  associated  with  this 
listed  species  will  enable  Federal 
agencies  to  minimize  any  further  delays 
in  project  planning  and  implementation 
for  actions  that  may  affect  arctic 
peregrine  falcons. 

Effects  of  This  Rule 

Pursuant  to  the  similarity  of 
appearance  provisions  of  section  4(e)  of 
the  Act,  species  (or  subspecies  or 
distinct  vertebrate  population  segments) 
that  are  not  considered  to  be  endangered 
or  threatened  may  nevertheless  be 
treated  as  such  for  law  enforcement 
purposes  of  protecting  a  listed  species 
(or  subspecies  or  vertebrate  population 
segment)  that  is  biologically  endangered 
or  threatened.  Under  the  similarity  of 
appearance  provision  (implemented  by 
50  CFR  17.50),  the  Service  must  find: 

(a)  that  the  species  so  closely 
resembles  in  appearance  an  endangered 
or  threatened  species  that  enforcement 
personnel  would  have  substantial 


difficulty  in  identifying  listed  from 
unlisted  species; 

(b)  that  the  effect  of  the  substantial 
difficulty  is  an  additional  threat  to  the 
listed  endangered  or  threatened  species; 

and 

(c)  that  such  treatment  of  an  unlisted 
species  will  substantially  facilitate  the 
enforcement  and  further  the  purposes  of 
the  Act. 

The  Service  considers  "all  free-flying 
Falco  peregrinus,  not  otherwise 
identifiable  as  a  listed  subspecies,  to  be 
endangered  under  the  similarity  of 
appearance  provision  Ln  the  48 
conterminous  States"  (49  FR  10520, 
March  20.  1984).  Therefore,  arctic 
peregrine  falcons  will  be  protecled  as 
endangered  or  threatened  while 
migrating  through  the  48  conterminous 
States  as  long  as  American  peregrine 
falcons  that  occur  in  this  an^a  are 
classified  as  endangered  or  threatened. 
American  peregrine  falcons  are  known 
to  occur  or  could  occur  in  all  areas  in 
which  arctic  peregrine  falcons  are  found 
in  the  48  conterminous  States,  so 
protection  would  be  complete  in  this 
region.  The  protection  of  this  provision 
would  not  extend  beyond  such  time  that 
the  American  f)eregrine  falcon  is 
delisted.  The  Service  anticipates  that 
recovery  will  eventually  allow  the 
American  peregrine  falcon  to  be 
removed  from  the  list  of  endangered  and 
threatened  wildUfe.  At  such  time,  the 
Migratory  Bird  Treaty  Act  v^rill  govern 
the  take  of  arctic  peregrine  falcons,  as 
will  the  appropriate  State  regulations. 
State  regulations  applying  to  falconry 
currently  varv  among  States  and  are 
subject  to  change  with  time.  The 
apphcable  State  regulations,  however, 
may  be  more  but  not  less  restrictive  than 
Federal  regulations. 

The  similarity  of  appearance 
provision  does  not  apply  to  arctic 
peregrine  falcons  while  they  are  outside 
the  conterminous  United  States. 
Although  American  peregrine  falcons 
occur  in  northern  areas,  such  as  Alaska, 
there  is  no  overlap  in  the  breeding 
ranges  of  the  two  subspecies  m  Alaska 
(arctic  peregrine  falcons  breed  north  of 
the  Brooks  Range  and  along  the  west 
coast  near  Norton  Sound  whereas 
American  peregrine  falcons  breed  south 
of  the  Brooks  Range).  If  this  proposal  is 
enacted,  therefore,  the  taking  of  annic 
peregrine  falcons  within  their  breeding 
range  would  not  be  prohibited  by 
similarity  of  appearance  protection  and 
would,  therefore,  be  governed  by  the 
Migratory  Bird  Treaty  Ac1.  Additionally, 
the  similarity  of  appearance  protection 
is  provided  by  United  States  domtstic 
law;  this  protection  does  not  apply  to 
arctic  peregrine  falcons  outside  the 
United  States. 


The  Migratory  Bird  Treaty  Act 
regulates  the  taking  of  migratory  birds 
for  educational,  scientific,  and 
recreational  purposes,  such  as  falconry. 
Section  2  states  that  the  Secretary  of  the 
Inferior  is  authorized  and  directed  to 
determine  if.  and  by  what  means,  the 
take  of  migratory  birds  should  be 
allowed,  and  to  adopt  suitable 
regulations  permitting  and  governing 
the  take.  In  adopting  regulations,  the 
Secretar>  is  to  consider  such  factors  as 
distribution  and  abundance  to  ensure 
that  take  is  compatible  with  the 
protection  of  the  species.  Existing 
regulations  appljing  to  the  use  of 
raptors  for  falconry  and  the  captive 
propagation  of  raptors  are  outhned  in  50 
CFR  21.28  to  21.30. 

In  addition  to  Federal  regulations. 
Alaska  State  regulations  would  apply  to 
harvest  of  arctic  peregrine  falcons  in 
Alaska.  Alaska  State  regulations 
outhned  in  5  AAC  92.037  do  not 
currently  allow  for  the  use  of  arctic 
peregrine  falcons  for  falconry,  but  it  is 
likely  that  State  regulations  will  be 
amended  to  allow  harvest  in  the  near 
future.  Alaska  State  regulation 
92.037(b)(3)  requires  that  "no  person 
may  permanently  export  a  raptor  taken 
from  the  wild  in  Alaska  unless  the 
person  has  legally  possessed  that  raptor 
for  at  least  one  year."  The  Service 
anticipates  Uttle  or  no  pressure  within 
Alaska  to  amend  this  latter  regulation; 
therefore,  the  take  of  arctic  peregrine 
falcons  in  Alaska  should  remain  limited 
to  the  roughly  30  falconers  who  are 
permanent  residents  of  Alaska. 

Falconry  regulations  in  Canada  and 
Greenland  do  not  allow  foreign 
falconers  to  take  raptors,  so  this 
delisting  will  not  result  in  United  States 
residents  taking  arctic  peregrine  falcons 
within  these  countries.  Take  of  arctic 
peregrine  falcons  in  Canada  and 
Greenland  by  residents  of  those  nations 
is  not  affected  by  United  States 
domestic  law;  therefore,  delisting  will 
not  affect  regulations  allowing  harvest 
in  those  countries.  In  addition,  as 
mentioned  above,  international  trade  in 
arctic  peregrine  falcons  is  regulated  as  a 
result  of  the  subspecies'  inclusion  on 
the  CfTES  Appendix  I  list. 

Future  Conservation  Measures 

Section  4(g)(1)  of  die  Act  requires  that 
the  Secretary  of  the  hiterior,  through  the 
Fish  and  Wildlife  Service,  monitor 
species  for  at  least  5  years  after 
delisting.  If  evidence  acquired  during 
this  monitoring  period  shows  that 
endangered  or  threatened  status  should 
be  reinstated  to  prevent  a  significant 
risk  to  the  species,  the  Service  may  use 
the  emergency  listing  authority 
provided  for  by  the  Act.  At  the  end  of 


the  5-year  monitoring  period,  the 
Service  will,  based  upon  results  of 
monitoring  efforts,  decide  if  relisting, 
continued  monitoring,  or  an  end  to 
monitoring  activities  is  appropriate. 

The  Service  included  a  draft 
monitoring  plan  in  the  September  30 
1993  (58  FR  51035)  proposal  to  delist 
arctic  peregrine  falcons.  The  pubhc  was 
asked  to  provide  comments  and 
suggestions  for  improving  the  draft  plan 
Of  the  39  parties  responding  to  the 
proposal.  15  specifically  addressed  the 
monitoring  plan,  including  1 1  State  fish 
and  game  agencies,  one  Federal  agency, 
the  government  of  Trinidad  and  Tobago, 
and  two  non-governmental 
organizations.  Of  the  15  tiiat  addressed 
the  plan,  five  supported  the  plan  as 
written,  five  stressed  the  importance  of 
implementing  the  plan,  two  steted  they 
supported  delisting  only  if  the 
monitoring  plan  was  implemented,  and 
three  suggested  modifications  to  the 
plan.  The  parties  suggesting 
improvements  raised  three  different 
concerns;  those  concerns  and  the 
Service's  responses  are  given  below: 

Comment  1:  The  Service  has  chosen 
an  inappropriate  criterion  for 
considering  rehsting  if  population  size 
again  dechnes.  Thirty-five  pairs  found 
nesting  along  the  Colville  River  in  1959 
should  be  considered  the  historical 
norm  for  this  population,  not  57  pairs 
found  in  1992. 

Service  response:  The  Service  believes 
that  recent  survey  results  provide  the 
most  accurate  estimate  of  the  llumber  of 
pairs  that  will  nest  along  the  Cohille 
River  when  the  population  is  in  a 
normal,  healthy  condition.  Furthermore, 
the  Service's  post-dehsting  monitoring 
plan  for  arctic  peregrine  falcons  is 
designed  to  detect  a  change  in  the  status 
of  the  subspecies.  The  Service  beheves 
that  a  significant  (25  percent  or  more) 
change  in  population  size  will  indicate 
that  some  factor  or  factors  is  affecting 
either  reproductive  performance  or 
survival  within  the  population.  A 
change  in  productivity  or  survival  will 
be  more  quickly  detected  and  accurately 
measured  if  recent  population  estimates 
are  used  as  baseline  levels. 

Comment  2:  The  monitoring  plan 
should  be  expanded  to  include  one 
nesting  area  in  the  Canadian  arctic,  one 
nesting  area  in  Greenland,  and 
migration  data  from  Assateague  Island. 
Mar>iand,  and  Cedar  Grove.  Wisconsin. 
Cooperative  agreements  should  be 
pursued  with  the  governments  of 
Canada  and  Greenland  to  ensure  the 
continuation  of  projects  in  those 
nations. 

Senice  response:  In  formulating  the 
monitoring  plan,  the  Service 
emphasized  breeding  surveys  conducted 


in  Alaska  because  surveys  in  northern 
Alaska  were  designed  to  measure  the 
criteria  hsted  in  the  Peregrine  Falcon 
Recovery  Plan,  specifically,  population 
size,  reproductive  performance,  and 
contaminant  levels.  These  factors  are 
the  most  important  in  monitoring  the 
status,  trends,  and  threats  to  the 
subspecies,  anrf they  are  not 
consistently  measured  in  any  other 
study  area  in  North  America. 
Additionally,  the  Service  has  greater 
influence  over  the  funding  and 
implementation  of  monitoring  efforts 
conducted  in  the  United  States,  and  in 
particular,  those  conducted  by  the 
Service. 

The  Service  agrees  that  continuation 
of  on-going  research  on  arctic  peregrine 
falcons  will  contribute  greatly  to 
monitoring  the  subspecies  following 
delisting.  In  particular,  three  nesting 
surveys  in  Uie  NWT.  Canada,  and  one  in 
Greenland,  and  coimts  of  migrants 
conducted  at  a  number  of  different  sites 
have  provided  data  substantiating  the 
recover)'  of  the  subspecies.  The  deUsting 
criteria  have  been  modified  to  consider 
information  on  breeding  pairs  gathered 
in  Canada  and  Greenland.  In  addition, 
the  Service  intends  to  utiUze  all 
available  information  when  reviewing 
the  overall  status  of  the  subspecies,  and 
will  encourage  the  continuation  of  all 
research  efforts  wherever  possible. 
Comment  3:  The  monitoring  plan 
should  be  extended  to  10  years  to  allow 
adequate  measurement  of  the  impacts  of 
resumed  falconry  harvest,  to 
compensate  for  short-term  variabiUty  in 
productivity  due  to  weather  and  other 
variables,  and  to  measure  long-term 
changes  in  organochlorine 
contamination  and  eggshell  thickness. 
This  is  particularly  important  because 
the  Service  reevaluated  criteria 
concerning  organochlorine 
concentrations  in  eggs  and  eggshell 
thickness  in  the  recover}-  plan. 

Senice  res{X}nse:  Altliough  two  of  the 
recovery  criteria  in  the  original  recover)' 
plan  were  reevaluated  to  reflect  current 
information,  the  Service  feels  that  the 
subspecies  has  recovered  sufficiently  to 
warrant  deUsting  without  reservation. 
At  the  end  of  the  minimum  5-year 
monitoring  period,  the  Service  will 
review  all  available  information, 
including  organochlorine  contamination 
and  eggshell  thickness,  to  decide  if 
continuation  of  monitoring  is  warranted 
for  any  reason.  The  Service  believes  that 
this  evaluation  p/ocess  allows  for 
adequate  consideration  of  all  pertinent 
factors. 

After  consideration  of  the  comments 
received  on  the  draft  monitoring  plan, 
the  Service  has  produced  the  follow  ing 
monitoring  plan.  This  plan  will  be 
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revised,  as  appropriate,  to  incorporate 
new  knowledge  of  threats  to  the 
subspecies,  research  techniques,  or 
other  applicable  information. 

\4onitoring  plan.  As  discussed  above, 
exposure  to  organochlorines, 
particularly  DDT.  was  the  primary  factor 
causing  the  decline  of  arctic  peregrine 
falcons.  Organochlorines  affected 
populations  by  reducing  reproductive 
success,  although  the  mortality  rate  of 
adults  and  juveniles  may  have  increased 
as  well.  As  productivity  and  recruitment 
declined  to  levels  insufficient  to  replace 
mortality,  populations  dwindled.  This 
monitoring  plan,  therefore,  is  designed 
to  detmt  changes  in  the  status  of  arctic 
peregrine  falcons  by  monitoring 
population  size,  reproductive 
performance,  and  contamination  with 
orj^anochlorine  pesticides  and  other 
pollutants. 

In  reviewing  the  status  of  arctic 
peregrine  falcons  and  preparing  the 
proposal  to  delist  the  subspecies,  the 
Service  relied  heavily  on  data  provided 
by  Service  biologists.  However, 
information  from  research  projects 
conducted  by  non-governmental 
organizations  and  Canadian  provincial 
agencies  was  also  used  extensively.  The 
Service  is  hopeful  that  research  efforts 
will  continue  and  that  investigators  will 
continue  to  share  data  with  the  Service 
for  management  purposes.  Monitoring 
efforts,  therefore,  will  utihze  to  the 
fullest  extent  possible  information 
collected  at  a  number  of  sites  by  a 
variety  of  organizations  and  agencies. 
However,  information  on  each  of  the 
parameters  to  be  measured  is  not 
collected  in  every  research  project.  A 
discussion  of  each  parameter,  how  the 
parameter  is  measured  or  evaluated,  and 
likely  sources  of  data  on  the  parameter 
follows. 

(1)  Number  of  Breeding  Pairs.  To 
detect  changes  in  population  size,  the 
Service  will  rely  on  counts  of  the 
number  of  breeding  pairs  in  selected 
areas  in  North  America.  In  order  to 
detect  a  change  in  population  size  in  a 
given  area,  surveys  must  be  conducted 
for  several  years,  and  the  survey  area. 
methods,  and  timing  must  be  consistent 
among  years.  Surveys  in  four  areas  have 
met  these  criteria.  These  areas  are  the 
Colville  River  in  Alaska  and  Hope  Bay. 
Coppermine,  and  Rankin  Inlet  in  the 
NWT.  Canada.  Results  from  surveys  in 
other  areas  that  meet  these  criteria  will 
be  included  in  future  status  reviews. 

(2)  Reproductive  Performance.  To 
assess  reproductive  performance,  the 
Service  will  rely  on  counts  of  the 
number  of  young  produced  per 
teiritorial  pair.  Such  data  are  currently 
available  only  from  the  Colville  River. 
Rankin  Inlet,  and  western  Greenland 


study  areas;  however,  pre-DDT  era  data 
on  reproductive  performance  are  only 
available  for  the  Colville  River  study 
area.  In  reviewing  data  on  reproductive 
performance,  the  Service  will  utilize 
information  from  all  study  areas  where 
appropriate  data  are  available. 

(3)  Contaminant  Exposure.  The 
Service  will  analyze  arctic  peregrine 
falcon  blood  and  eggs  in  Service- 
contracted  laboratories  to  monitor 
exposure  to  organochlorine  pesticides 
and  other  environmental  contaminants. 
The  Service  will  collect  addled  eggs 
along  the  Colville  River.  Alaska,  as 
feasible,  during  1995-1999.  In  addition, 
the  Service  will  continue  its  ongoing 
long-term  study  on  contamination  levels 
by  collecting  at  least  10  eggs  in  a  given 
year  (repeated  at  approximately  5-year 
intervals),  so  that  residues  at  the  end  of 
the  minimum  5-year  monitoring  period 
can  be  compared  with  residues  found  in 
earUer  periods.  Additionally,  the 
Service  will  encourage  the  collection  of 
eggs  from  Rankin  Inlet,  NWT,  and 
western  Greenland,  near  or  at  the  end 
the  minimum  5-year  monitoring  period 
for  comparison  to  earlier  collections  in 
those  areas. 

Blood  will  be  collected  from  migrants 
during  spring  1999  at  Padre  Island, 
Texas,  as  part  of  an  ongoing  study  to 
track  changes  in  the  exposure  of  arctic 
peregrine  falcons  to  organochlorines 
during  the  winter.  Organochlorine 
concentrations  in  1999  will  be 
compared  to  those  in  blood  collected  in 
1978-1979.  1984,  and  1994. 

Eggs  and  blood  will  be  analyzed, 
using  gas  chromatography/mass 
spectroscopy,  for  organochlorines,  other 
pesticides  (including  mirex),  and 
polychlorinated  biphenyls  and 
hexachlorobiphenyls.  These  analyses 
will  be  modified,  if  appropriate,  to 
include  other  contaminants  that  are 
identified  as  posing  a  risk  to  arctic 
peregrine  falcons. 

(4)  Migration  Counts.  In  addition  to 
the  three  factors  mentioned  above,  the 
Service  will  also  review  counts  of 
migrating  arctic  peregrine  falcons. 
Counts  of  migrating  peregrine  falcons 
passing  fixed  points  along  migration 
corridors  provide  information  on  gross 
trends  in  population  size.  Hundreds  of 
arctic  peregrine  falcons  are  counted 
annually  during  fall  migration  at  Cape 
May,  New  Jersey,  Assateague  Island, 
Maryland,  and  Padre  Island,  Texas. 
Smaller  numbers  are  counted  at  a 
number  of  other  locations.  The  Service 
will  continue  to  request  count  data  each 
year  from  all  studies. 

Region  7  (Alaska)  of  the  U.  S.  Fish 
and  Wildlife  Service  is  responsible  for 
coordinating  the  listing,  recoven,-,  and 
monitoring  of  arctic  peregrine  falcons. 


Therefore,  Region  7  will  coordinate  this 
monitoring  effort.  Region  7's  efforts  will 
include  three  facets: 

(1)  Region  7  staff  will  continue 
ongoing  arctic  peregrine  falcon  status 
surveys  on  the  Colville  River,  Alaska, 
measuring  population  size  and 
reproductive  performance,  and 
collecting  biological  samples  (eggs, 
blood,  feathers)  for  contaminant 
analyses  as  appropriate. 

(2)  Region  7  staff  will  encourage, 
through  memoranda  of  agreement  or 
similar  mechanisms,  the  continuation  of 
non-Service  research  efforts  that  have 
provided  important  data  on  the  status  of 
the  arctic  peregrine  falcon  throughout 
its  range. 

(3)  Region  7  staff  will  exchange 
information  with  parties  involved  in 
arctic  peregrine  falcon  studies 
throughout  North  America  and 
Greenland.  Region  7  will  compile 
pertinent  information  and  conduct 
annual  reviews  of  the  status  of  the 
subspecies  based  upon  all  available 
information. 

At  the  end  of  the  5-year  monitoring 
period,  the  Service  vdll  review  all 
available  information  to  determine  If 
relisting,  termination  of  monitoring,  or 
continued  monitoring  is  appropriate. 
The  Service  will  consider  relisting  if 
during,  or  after,  the  5-year  monitoring 
effort,  it  appears  that  a  reversal  of  the 
recent  recovery  has  taken  place.  If  one 
or  more  of  the  following  conditions 
exists,  the  Service  will  deem  it  an 
indication  that  a  reversal  of  recover^'  has 
taken  place  and  relisting  will  be 
considered: 

(1)  The  number  of  pairs  occupying 
territories  in  any  of  the  major  breeding 
areas  declines  by  25  percent  or  more. 
Baseline  information  must  meet  the 
standards  defined  earlier  in  this  section. 
For  example,  reclassification  would  be 
considereid  if  the  number  of  pairs 
occupying  territories  along  the  Colville 
River  falls  below  42  pairs  (this  would  be 
a  25  percent  reduction  from  the  1992 
breeding  population  of  57  pairs)  in  any 
one  year; 

(2)  Average  productivity  of  peregrine 
falcons  nesting  along  the  Colville  River 
drops  below  1.4  yoimg  per  territorial 
pair  for  two  consecutive  surveys  (unless 
other  identified  /actors,  such  as 
abnormal  weather  conditions,  explain 
the  lowered  productivity).  Pre-DDT  data 
are  not  available  on  arctic  peregrine 
falcons  for  Greenland  and  Canada,  so  no 
thresholds  of  concern  for 
subpopulations  in  these  countries  are 
identifiable; 

(3)  Average  contaminant  residues  in 
arctic  jaeregrine  falcon  eggs  or  blood 
exceed  those  values  associated  with 
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widespread  reproductive  failure  or 
mortality;  or 

(4)  If  the  number  of  migrating  arctic 
peregrine  falcons  decUnes  by  25  percent 
or  more  for  three  consecutive  years,  the 
Service  will  also  consider  relisting 
arctic  peregrine  falcons. 

If  one  or  more  of  these  criteria 
indicate  that  arctic  peregrine  falcon 
populations  are  declining,  the  Service 
will  review  all  available  information  to 
determine  if  arctic  peregrine  falcons  are 
threatened  or  endangered  with 
extinction  in  accordance  with  listing 
guidelines  outlined  in  the  Act. 

The  Service  will  monitor  arctic 
peregrine  falcons  for  a  minimum  of  5 
years  following  delisting.  If,  after  the  5- 
year  period,  studies  show  that  recovery 
is  complete  and  that  no  factors  that 
threaten  arctic  peregrine  falcons  have 
been  identified,  the  monitoring  program 
may  be  reduced  or  ehminated.  If  studies 
show  that  arctic  peregrine  falcon 
populations  are  declining  or  if  one  or 
more  factors  that  appear  to  have  the 
potential  to  cause  decline  are  identified, 
the  Service  will  continue  monitoring 
beyond  the  5-year  minimum  period. 
Additionally,  if  harvest  of  arctic 
peregrine  falcons  is  implemented,  the 


Service  may  conclude  that  surveys  and 
monitoring  are  necessary.  If 
continuation  of  the  monitoring  effort  is 
warranted  for  any  reason,  the  Service 
will  evaluate  the  current  5-year 
monitoring  plan  to  determine  if 
modification  of  the  plan  is  necessary. 

National  Enviromnental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  coimecUon  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reason  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 


recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  ^orth 
below: 

PART  17— [AMENDED] 

(1)  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201^245:  Pub.  L  99- 
625. 100  Stat.  3500:  unless  otherwise  noted. 

§17.11     [Amendecf] 

2.  Section  17.11(h)  is  amended  by 
removing  the  entry  for  "Falcon.  Arctic 
peregrine.  Falco  peregrinus  tundrius" 
under  "Birds"  from  the  hst  of 
Endangered  and  Threatened  Wildlife. 

Dated:  September  23. 1994. 
Mollie  H.  Beattie, 
Director.  Fish  and  Wildlife  Senice. 
(FR  Doc.  94-24360  Filed  10-4-94;  8:45  ami 
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Memorandum  for  the  Attorney  General 

Pursuant  to  authority  vested  in  me  as  the  Chief  Executive  Officer  of  thp 
United  States,  and  consistent  with  the  provisions  of  the  Hatch  Act  Reform 
Amendment  regulations.  5  CFR  734.104.  and  section  301  of  title  3  United 
States  Code.  I  delegate  to  you  the  authority  to  limit  the  political  activities 
ot  political  appointees  of  the  Department  of  Justice,  including  Presidential 
appomtees.  Presidential  appointees  with  Senate  confirmation,  noncareer  SES 
appointees,  and  Schedule  C  appointees. ' 

You  are  authorized  and  directed  to  publish  this  memorandum  in  the  Federal 
Register. 


LkrtOv<^-AM '  J  XAjo.jCir-dK.^ 
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Policy  Dialog  Advisory  Committee  to 
Assist  In  the  Development  of  Measures 
to  Significantly  Reduce  Greenhouse  Gas 
Emissions  From  Personal  Motor  Vehicles; 
Open  Meeting:  Notice 
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EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Open  Meeting  of  Pol.cy  Dialog 
Advisory  Commitlee  to  As.;!".!  '.'^  the 
Development  o!  Measures  to 
Siqniticantly  Reduce  Greenhouse  Gas 
Emissions  From  Personal  Motor 
Vehicles 

agency:  Executive  Office  of  the 

President. 

action:  Meeting  of  Policy  Dialog 

Advisory  Committee.    


summary:  The  Executive  Office  of  the 
President  has  established  a  Policy 
Dialog  Advisory  Committee  to  assist  in 
the  development  of  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 
This  committee  has  been  authorized 
under  the  President's  Climate  Change 
Action  Plan  and  Presidential  Review 
Directive  NEC-1.  Pursuant  to  section 
9(c)  of  the  Federal  Advisory  Committee 
Act  (F.^CA.  5  use.  App.  2.  §  9(c)).  a 
copy  of  the  Committee  Charter  has  been 
filed  with  the  Administrator  of  General 
Services  and  with  the  Library  of 
Congress. 

The  second  meeting  of  this  committee 
will  be  held  on  October  19  and  20.  1994 
The  purpose  of  the  meeting  is  to 
continue  discussion  of  committee 
procedures  and  of  policy  options.  The 
committee  meeting  is  opon  to  the  publu: 
without  need  for  advance  rogiAration. 
DATES:  The  CA)mmittee  will  meet  on 
October  19.  1994  from  9:30  a.m.  lo  5  JO 
p.m..  and  on  October  20,  1994  from  S  30 
a.m  to  4:30  p.m. 

ADDRESSES:  The  October  19  portiao  of 
the  meeting  will  be  held  at  the  Quality 
Hotel  Capitol  Hill.  415  New  Jersey 
Avenue.  hJW..  Washingtoii.  DC  The 
October  20  portion  of  the  meeting  will 
be  held  in  Room  2230  at  the  United 
States  Dtipartment  of  Transportation. 
400  7th  Street.  SW  ,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  pertaining  to  the 
substantive  issues  to  be  dealt  with  by 


the  advisory  committee,  contact:  Ellen 
Seidman.  Special  Assistant  to  the 
President  for  Economic  Policy. 
Washington.  DC  20500.  phone  (202) 
456-2802.  fax  (202)  456-2223;  Hemy 
Kelly.  Assistant  Director  for 
Technology.  Office  of  Science  and 
Technology  Policy,  phone  (202)  4.S6- 
6034.  fax  (202)  456-6023;  Weslev 
Warren.  Associate  Director,  Office  <m 
Environmental  Policy,  phone  (202)  456- 
6224,  fax  (202)  456-2710;  or  Michael 
Toman.  Senior  Economist,  Council  of 
Economic  Advisors,  phone  (202)  395- 
5012.  fax  (202)  395-«853.  For 
Information  pertaining  to  administrative 
matters  contact:  Deborah  Dalton. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 
phone  (202) 260-5495 

SUPP1.EMENTAL  INFORMATION: 
I.  Back^und 

On  April  14.  1994.  the  Executive 
Office  of  the  President  published  in  the 
Federal  Register  a  notice  of  intent  lo 
form  a  30-member  policy  dialog 
advisory  committee  to  assist  in  the 
development  of  measures  to 
significantly  reduce  greenhouse  gas 
emissions  from  personal  motor  vehicles. 

As  set  forth  in  the  April  14. 1994 
notice,  the  policy  dialog  arises  out  of  the 
President's  Climate  Change  Action  Plan, 
issued  in  October  1993.  The  committee 
will  develop  recommendations  on  the 
sets  of  policies  that  would,  if  adopted, 
most  cost -effectively  obtain  a  return  to 
1990  levels  of  greenhouse  gas  emissions 
from  personal  nKit9r  vehicles  by  the 
years  2005.  2015  and  2025.  with  ne 
upturn  thereafter.  This  framework  of 
achievement  of  1990  emissions  levels  in 
three  aiternalive  years  is  intended  to 
focus  the  issues  and  the 
recommendations  to  be  considered  by 
the  committoe.  Decisions  on  the  amount 
and  timing  of  reductions  in  greenhouse 
gas  emissions  from  personal  motor 
vehicles,  and  the  policies  to  attain  them, 
remain  the  responsibility  of  the  federal 
government.  The  Administration  has 
stated  that  it  is  committed  to  significant 


reductions  in  greenhouse  gas  emissions 
from  personal  motor  vehicles. 

The  30-member  committee  includes 
representatives  from  state  and  local 
governments;  the  automobile  industry 
and  related  parties;  labor;  transportation 
fuels;  and  public  interest  groups, 
including  the  driving  public.  The 
Committee  held  its  first  meeting  on 
September  28  and  29. 1994  in 
Washington,  DC.  A  draft  summary  of 
that  meeting  will  be  available  at  the 
second  meeting,  and  will  also  be 
available  after  the  second  meeting  on 
the  Technology  Transfer  Network  of  the 
Office  of  Air  QuaUty  Planning  & 
Standards  of  the  Environmental 
Protection  Agency.  The  public  may  also 
communicate  with  the  committee  and 
the  facilitator  through  this  facility.  The 
system  will  be  able  to  be  accessed 
electronicallv  (for  modems  up  to  14.000 
bps)  starting'October  10.  1994.  by 
calling  (919)  541-5742.  Help  in 
accessing  the  system  can  be  obtained  by 
calling  (919)  541-5384  between  1  and  5 
Eastern  Daylight  Savings  Time.  Neither 
of  these  numbers  is  a  toll-free  number. 

11.  Agenda  for  the  Meeting 

The  topics  that  will  be  covered  at  the 
meeting  are: 

•  Committee  procedural  protocols 
and  operating  plan  for  the  next  six 
months,  including  structure  for  working 
groups; 

•  Revisions  to  the  list  of  policy 
options,  and  development  of  criteria  for 
evaluating  options;  and 

•  Factors  affecting  vehicle  efficiency. 

Dated:  October  4,  1994. 
W.  BoM-man  Cutter. 
Deputy  Assistant  to  the  President  for 
Economic  Policy. 
|ohn  H.  Gibbons, 

Director.  Office  of  Science  and  Technology 
Policy 

Catherine  R.  Zoi, 

Deputy  Director.  Office  on  Environmental 
Policy. 

|FR  Do<    94-24910  Filed  10-4-94;  1:15  pm) 
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